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THE  FEDERAL  REGISTER 
WHAT  IT  IS  AND  HOW  TO  USE  IT 

FOR;         Any  person  who  uses  the  Federal  Register  and  Code  of  Federal 

Regulations. 
WHO:       The  Office  of  the  Federal  Register. 

WHAT:     Free  public  briefings  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal  Register 

system  and  the  public's  role  in  the  development  of 
regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code  of 

Federal  Regulations. 

3.  The  important  elemenu  of  typical  Federal  Register 

documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  system. 

WHY:       To  provide  the  public  with  access  to  information  necessary  to 
research  Federal  agency  regulations  which  directly  affect  them. 
There  will  be  no  discussion  of  specific  agency  regulations. 


WASHINGTON,  DC 


WHEN: 
WHERE: 


lune  28  at  9:00  am 

Office  of  the  Federal  Register  Conference 
Room,  800  North  Capitol  Stieei  NW., 
Washington.  DC  (3  blocks  north  of  Union 
Station  Metro) 


RESERVATIONS:    202-523-4538 


BOSTON,  MA 

)ime  20  at  9:00  am 
Room  419.  Barnes  Federal  Building 
495  Summer  Street,  Boston,  MA 
RESERVATIONS:  Call  the  Federal  Information  Center 
1-80O-347-1997 


WISN: 
WHERE 
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Agricultural  Research  Service 

NOTICES 

Patent  iicetises;  non-exclusive,  exclusive,  or  partially 
exclusive: 
Pioneer  Hi-Bred  International,  Inc.,  30511 

Agriculture  Department 

See  Agricultural  Research  Service 

See  Cooperative  State  Research.  Education,  and  Extension 

Service 
See  Forest  Service 
See  Natural  Resources  Conservation  Service 

Antitrust  Division 

NOTICES 

National  cooperative  research  notifications: 
Bell  Communications  Research.  Inc..  30591 
Citronella  Joint  Venture.  30591 
Fieldbus  Foundation.  30591-30592 
First  Data  Health  Systems  Corp.,  30592 
Inframetrics  Inc.,  30592 
VISA  Interactive.  Inc.,  30592-30593 

Army  Department 

See  Engineers  Corps 
NOTICES 

Weekly  officer  assignment  and  monthly  enlisted  assignment 
lists;  availability  and  distribution.  30525 

Arts  and  IHumanities,  National  Foundation 

See  National  Foundation  on  the  Arts  and  the  Humanities 

Blackstone  River  Valley  National  Heritage  Corridor 
Commission 

NOTICES 

Meetings;  Sunshine  Act,  30682 

Blind  or  Severely  Disabled,  Committee  for  Purchase  From 

People  Who  Are 
See  Committee  for  Purchase  From  People  Who  Are  Blind  or 

Severely  Disabled 

Centers  for  Disease  Control  and  Prevention 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Occupational  safety  and  health — 
Blood-borne  pathogens  transmission;  prevention 

strategies  implementation.  30572-30575 
Musculoskeletal  disorders,  work-related;  medical 
management  and  rehabilitation  programs; 
effectiveness  evaluation,  30575-30577 

Children  and  Families  Administration 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Child  care  research  partnerships,  30550-30572 

Commerce  Department 

See  Export  Administration  Bureau 

See  Foreign-Trade  Zones  Board  • 

See  International  Trade  Administration 

See  National  Oceanic  and  Atmospheric  Administration 


Committee  for  Purchase  From  People  Who  Are  Blind  or 
Severely  Disabled 

NOTICES 

Procurement  list;  additions  and  deletions.  30522-30523 

Commodity  Futures  Trading  Commission 

RULES  » 

Foreign  futures  and  options  transactions: 
MEFF  Sociedad  Rectora  de  Productos  Financieros 
Derivados  de  Renta  Fija,  30462-30466 

Consumer  Product  Safety  Commission 

NOTICES 

Meetings;  Sunshine  Act,  30682 

Cooperative  State  Research,  Education,  and  Extension 

Service 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Agricultural  telecommunications  program.  30760-30766 

Corporation  for  National  and  Community  Service 

NOTICES 

Meetings;  Sunshine  Act,  30683 

Defense  Department 

See  Army  Department 

See  Engineers  Corps 

See  Navy  Department 

NOTICES 

Agency  information  collection  activities  imder  0MB 
review,  30523 

Meetings:  • 

Electron  Devices  Advisory  Group,  30523-30524 
National  Etefense  University  Board  of  Visitors,  30524 
Wage  Committee,  30524 

Education  Department 

NOTICES 

Agency  information  collection  activities  under  OMB 

review,  30527 
Grants  and  cooperative  agreements;  availability,  etc.: 

21st  Century  commimity  learning  centers,  30756-30758 
Special  education  and  rehabilitative  services: 
Blind  vending  facilities  under  Randolph-Sheppard  Act — 
Arbitration  panel  decisions,  30527-30528 

Employment  Standards  Administration 

NOTICES 

Minimum  wages  for  Federal  and  federally-assisted 

construction;  general  wage  determination  decisions, 
30593-30595 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 
See  Western  Area  Power  Administration 

NOTICES 

Electricity  export  and  import  authorizations,  permits,  etc.: 
Washington  Water  Power  Co.,  30532-30533 

Grant  and  cooperative  agreement  awards: 
Corporation  for  Solar  Technology  and  Alternative 
Resources.  30528-30529 

Mentor-protege  pilot  initiative;  guidelines,  30529-30530 
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Engineers  Corps 

NOTICES 

Environmental  statements;  availability,  etc.: 
Pima  County,  AZ;  Tucson  drainage  area  flood  control 
feasibility  study,  30524-30525 

Environmental  Protection  Agency 

RULES 

Toxic  substances: 
Significant  new  uses— 
2-Propenoic  acid,  2-methyl-.2[3-(2H-benzotriazol-2-yl)- 
[4-hydroxyphenyllethyl  ester,  etc.,  30468 
PnOPOSEO  RULES 

Air  pollution  control;  new  motor  vehicles  and  engines: 
Small  Non-road  Engines  Emissions  ConU-ol  Negotiated 
Rulemaking  Advisory  Committee;  meetings.  30506 

NOTICES 

Air  programs: 
Ambient  air  monitoring  reference  and  equivalent 
methods — 
Environnement  S.A.;  Model  0341M  UV  AbsorpUon 
Ozone  Analyzer.  30535-30536 
Clean  Air  Act: 
Acid  rain  provisions — 
Process  source  opt-in  program;  technical  background 

document;  comment  request,  30536 
State  permits,  30536 
Environmental  statements;  availability,  etc.: 
Agency  statements — 
Comment  availability.  30536-30537 
Weekly  receipts.  30537-30538 
Meetings: 
Drinking  water  consumer  awareness.  30538 
State  and  Tribal  Toxics  Action  Forum  Coordinating 
Committee  and  Projects.  30538 
Toxic  and  hazardous  substances  control: 
Chemical  testing — 
Petition  receipt.  30538-30539 
Water  pollution  control: 
Marine  sanitation  device  standard;  petitions- 
Massachusetts.  30539-30540 

Equal  Employment  Opportunity  Commission 

NOTICES 

Meetings;  Sunshine  Act,  30682 

Executive  Office  of  the  President 

See  Presidential  Documents 

Export  Administration  Bureau 

NOTICES 

Trade  Expansion  Act: 
Secretarial  report;  summary.  30514-30517 

Farm  Credit  Administration 

PROPOSED  RULES 
Farm  credit  system: 
Funding  and  fiscal  affairs,  loan  policies  and  operations,' 
and  funding  operations — 
Shareholders;  director  elections,  30470-30471 

Federal  Aviation  Administration 

RULES 

Airworthiness  standards: 
European  transport  category  airplanes;  flight  standards 
harmonization,  30744-30750 
Class  D  and  Class  E  airspace,  30458-30459 
Standard  instrument  approach  procedures,  30459-30462 


PROPOSED  RULES  - 

Airworthiness  directives: 

Airbus,  30471-30474 

British  Aerospace.  30474-30476 

Fokker,  30476-30478 
Child  restraint  systems: 

Booster  seats  and  vest-  and  harness-type  systems, 
approval  withdrawn;  and  lap  held  child  systems: 
existing  prohibition  emphasis,  30690-30696 
Class  D  airspace.  30481-30482 
Class  E  airspace.  30478-30480 
VOR  Federal  airways.  30480-30481 
NOTICES 

Advisory  circulars;  availability,  etc.: 
Transport  category  airplanes  certification  flight  test  guide. 
30751-30754 
Meetings: 
Situational  Awareness  for  Safety  Systems  Requirements 
Team,  30676-30677 

Federal  Communications  Commission 

PROPOSED  RULES 

Television  broadcasting: 
Children's  television  broadcast  services,  30506  •    • 

Federal  Emergency  Management  Agency 

NOTICES 

Disaster  and  emergency  areas: 
North  Dakota,  30540 
South  Dakota.  30540 

Federal  Energy  Regulatory  Commission 

NOTICES 

Environmental  statements;  availability,  etc.: 

Columbia  Gas  Transmission  Corp..  30530-30531 

Comtu  Falls  Corp..  30531 
Applications,  hearings,  determinations,  etc.: 

National  Fuel  Gas  Supply  Corp..  30531 

Niagara  Mohawk  Power  Corp.,  30532 

Federal  Highway  AdministraMon 

NOTICES 

Environmental  statements;  notice  of  intent: 
Suffolk  County.  NY.  30677 

Federal  Maritime  Commission 

NOTICES 

Agreements  filed,  etc..  30540-30541 

Agreements  filed,  etc.;  correction.  30541 

Federal  Railroad  Administration 

RULES 

Railroad  operating  rules: 
Utility  employee  safety  standards.  30469 

Federal  Reserve  System 

NOTICES 

Meetings;  Sunshine  Act.  30683 

Applications,  hearings,  determinations,  etc.: 

Hensley,  Roger,  et  al..  30541-30542 

South  Banking  Co.  et  al..  30542 

Federal  Trade  Commission 

NOTICES 

Agency  information  collection  activities  under  OMB 

review.  30542 
Prohibited  trade  practices: 
American  Academy  of  Orthopaedic  Surgeons.  30542- 
30545 


General  Motors  Corp.  et  al..  30545-30546 
Jerry's  Ford  Sales,  Inc.,  et  al..  30546-30549 
Orchid  Technology.  30549 
Penn  Traffic  Co..  3054»-30550 

Fish  and  Wildlife  Service 

PROPOSED  RULES 

Hunting  and  fishing: 
Open  areas  list  additions,  30686-30687 

NOTICES 

Agency  information  collection  activities  under  OMB 

review.  30580 
Endangered  and  threatened  species  permit  applications, 

30580-30581 
Environmental  statements;  availability,  etc.: 
Incidental  take  permits — 
Travis  County,  TX;  golden-cheeked  warbler,  30581- 
30582 

Foreign-Trade  Zones  Board 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Georgia 
Wal-Mart  Stores,  Inc.;  distribution/processing  facility, 
30517 
Nebraska 
Kawasaki  Motors  Manufacturing  Corp.,  U.S.A.; 

industrial  robots,  30517-30518 
Kawasaki  Motors  Manufacturing  Corp..  U.S.A.:  utility 
work  trucks,  30518 

Forest  Service 

NOTICES 

Environmental  statements;  availability,  etc: 
Jefferson  National  Forest,  VA,  et  al.,  30511-30514 

Heatth  and  Human  Services  Department 

See  Centers  for  Ehsease  Control  and  Prevention 
See  Children  and  Families  Administration 
See  Public  Health  Service 

See  Substance  Abuse  and  Mental  Health  Services 
Administration 

Housing  and  UrtMn  Devetopment  Department ' 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc: 
Facilities  to  assist  homeless — 
Excess  and  surplus  Federal  property,  30578 

Immigration  and  Naturalization  Service 

RULES 

Immigration: 

Contracts  with  transportation  lines;  signatory  authority, 
30457-30458 
NOTICES 
Meetings: 

Citizens  Advisory  Panel,  30593 

Interior  Department 

See  Fish  and  Wildlife  Service 
See  Land  Management  Bureau 
See  Minerals  Management  Service 
See  National  Park  Service 

Internal  Revenue  Service 

PROPOSED  RULES 
Income  taxes: 
Employee  remuneration  in  excess  of  one  million  dollars; 
disallowance  of  deductions;  hearing,  30487 


Procedure  and  administration: 
Domestic  unincorporated  business  organizatitms 

classification  as  partnerships  or  associations;  hearing 
Correction,  30487-30488 

International  Trade  Administration 

NOTICES 

Antidumping: 

Internal  combustion  forklift  trucks  from — 
Japan,  30518-30519 
Countervailing  duty  orders: 

Determinations  not  to  revoke,  30519 

Interstate  Commerce  Commission 

NOTICES 

Railroad  services  abandonment: 
Cooperstown  &  Charlotte  Valley  Railway  Corp.,  30583 
Crystal  City  RaibxMd,  Inc.,  et  al.,  30583-30584 
Lone  Star  Railroad,  Inc.,  et  al.,  30584 

Justice  Department 

See  Antitrust  Division 

See  Immigration  and  Naturalization  Service 

RULES 

Privacy  Act;  implementation,  30467 

NOTICES 

Agency  information  collection  activities  under  OMB 

review,  30584-30590 
Pollution  control;  consent  judgments: 
Excel  Corp.,  30591 

Labor  Department 

See  Employment  Standards  Administration 
See  Mine  Safety  and  Health  Administration 
See  Occupational  Safety  and  Health  Administration 

Land  Management  Bureau 

NOTICES 

Coal  leases,  exploration  licenses,  etc: 

Utah.  30578 
Organization,  functions,  and  authority  delegations: 

Las  Vegas  District  Office,  NV;  mailing  address  change, 
30578 
Realty  actions;  sales,  leases,  etc: 

Oregon,  30578-30579 

Utah,  30579 
Survey  plat  filings:  ^ 

Idaho,  30579-30580 

Libraries  and  Information  Science,  National  Commission 

See  National  Commission  on  Libraries  and  Information 
Science 
.*■  » 

MNnerats  Management  Service 

PROPOSED  RULES 
Royalty  management: 
Royalties;  unpaid  or  underpaid,  compensatory,  or  other 
Federal  and  Indian  minerals  lease  payments;  liability 
establishment  and  clarification,  30492-30505 

Mine  Safety  and  Health  Administration 

PROPOSED  RULES 

Metal  and  nonmetal  mine  safety  and  health: 
Explosives 
Public  hearings,  30488-30491 
Program  policy  letters: 
First  aid  training  for  selected  supervisors  and  workplace 
examinations,  30491-30492 
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National  Archives  and  Records  Administration 

NOTICES 

Agency  records  schedules;  availability,  30596-30597 
Privacy  Act: 
Records  transfer.  30597-30609 

National  Commission  on  Libraries  and  Information 
Science 

NOTICES 

Public  information  principles;  comment  request.  30609 
National  Credit  Union  Administration 

NOTICES 

Meetings;  Sunshine  Act,  30682 

National  Foundation  on  the  Arts  and  the  Humanities 

NOTICES 

Meetings:  s- 

Expansion  Arts  Advisory  Panel.  30610 
President's  Committee  on  the  Arts  and  the  Humanities, 
30610 

National  Highway  Traffic  Safety  Administration 

PROPOSED  RULES 

Federal  motor  vehicle  safety  standards: 
Child  restraint  systems: 
Child  harnesses  and  backless  restraints  use  in  aircraft; 
manufacturers  labeling  requirements,  30696-30700 
Motor  vehicle  safety  standards: 
Lamps,  reflective  devices,  and  associated  equipment- 
Negotiated  Rulemaking  Committed  establishment, 
30506-30510 
NOTICES 

Motor  vehicle  safety  standards: 
Nonconforming  vehicles — 
Importation  eligibility;  determinations,  30677-30678 


National  Mediation  Board 

NOTICES 

Senior  Executive  Service: 
Performance  Reviews  Board;  membership,  30610 
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National  Oceanic  and  Atmospheric  Adminl8trati< 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
■REGISTER  issue  of  each  week. 


DEPARTMENT  OF  JUSTICE 
Immigration  and  Naturalization  Service 
«^  CFR  Part  238 

pNS  No.  1681-04] 

RIN1115-AD85 

Contracts  With  Transportation  Lines; 
Signatory  Authority 

AGENCY:  Immigration  and  Naturalization 
Service,  Justice. 

ACTION:  Final  rule. 

SUMMARY:  This  final  rule  amends 
Immigration  and  Naturalization  Service 
(Service)  regulations  regarding  the 
listing  of  preinspection  stations  and 
airlines  who  have  entered  into 
agreements  with  the  Service.  This  rule 
is  necessary  so  that  air  carriers,  who 
become  signatory  to  preinspection 
agreements  with  the  Service,  are  listed 
in  Service  regulations. 

EFFECTIVE  DATE:  June  9,  1995. 

FOR  FURTHER  INFORMATION  CONTACT:  Una 
Brien,  Assistant  Chief  Inspector, 
Inspections  Division.  Immigration  and 
Naturalization  Service,  425  I  Street. 
NW..  Room  7228,  Washington,  DC 
20536,  telephone  (202)  514-2681. 

SUPPLEMENTARY  INFORMATION:  Under  the 
current  regulations,  air  carriers  are 
required  to  enter  into  contracts  with  the 
Service  in  order  to  participate  in  the 
preinspection  program.  Contracts  have 
been  signed  using  Forms  1-425 
(Agreement  for  Preinspection)  and  1-426 
(Immed'-pte  and  Continuous  Transit 
Agreement)  under  the  purview  of 
section  238  of  the  Immigration  and 
Nationality  Act  (Act).  This  rule  also 
adds  Dublin,  Ireland,  to  the  list  of 
preinspection  stations.  Accordingly,  8 
CFR  238.3  and  8  CFR  23R.4  are  being 
amended  to  include  these  changes. 


Regulatory  Flexibility  Act 

The  Commissioner  of  the  Immigration 
and  Naturalization  Service,  in 
accordance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605(b)).  has 
reviewed  this  regulation  and,  by 
approving  it,  certifies  that  this  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities,  as  the  revisions  are 
administrative  in  nature  and  merely 
update  the  current  listing  of 
preinspection  stations  and  airlines  who 
have  entered  into  agreements  with  the 
Service. 

Executive  Order  12866 

This  rule  is  not  considered  by  the 
Department  of  Justice,  Immigration  and 
Naturalization  Service,  to  be  a 
"significant  regulatory  action"  under 
Executive  order  12866,  section  3(f), 
Regulatory  Planning  and  Review,  and 
the  Office  of  Management  and  Budget 
has  waived  its  review  process  under 
section  6(a)(3)(A). 

Executive  Order  12612 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
National  Government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a  Federal 
Assessment. 

Executive  Order  12606 

The  Commissioner  of  the  Immigration 
and  Naturalization  Service  certifies  that 
she  has  assessed  this  rule  in  light  of  the 
criteria  in  Executive  order  12606  and 
has  determined  that  this  regulation  will 
not  have  an  impact  on  family  well- 
being. 

List  of  Subjects  in  8  CFR  Part  238 

Administrative  practice  and 
procedures.  Air  carriers.  Aliens, 
Government  contracts.  Travel. 

Accordingly,  part  238  of  chapter  I  of 
title  8  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  238— CONTRACTS  WITH 
TRANSPORTATION  UNES 

1.  The  authority  citation  for  part  238 
continues  to  read  as  follows: 


2. 


Authority:  8  U.S.C  1103, 1228;  8  CFR  part 


S  238.3    [Amended] 

2.  In  §  238.3,  paragraph  (b)  is 
amended  by  removing  "Aeroflot — 
Soviet  Airlines.",  "Aeronaves  de 
Mexico,  S.A.",  "Eastern  Airlines,  Inc.", 
"LAP-Lineas  Aereas  Paraguayas.",  Pan 
Am  Express",  and  "Pan  American 
World  Airways,  Inc."  from  the  list  of 
carriers. 

3.  Section  238.3  paragraph  (b)  is 
further  amended  by  adding  the 
following  airline  carriers  in  alphabetical 
sequence  to  read  as  follows: 

§  238.3    Aliens  In  Immediate  and 
continuous  transit 

*  •         •         •         * 

.     (b)*  •  * 
Aero  Costa  Rica 

*  *        •        •        * 

Aeroflot  Russian  International  Airlines 

***** 

Aerovias  de  Mexico,  S.A.  de  C.V. 

***** 

Gulf  Air 

***** 

Lineas  Aereas  de  Paraguay  Sociedad 
Anonima 

***** 

North  American 

***** 

Pacific  Islands  Airways,  Inc. 

***** 

Turks  and  Caicos 

***** 

USAfiica  Airways,  Inc. 

***** 

4.  Section  238.4  is  amended  by 
removing  "Eastern  AirUnes,  Inc.",  and 
"Pan  American  World  Airways,  Inc."  at 
each  location  that  any  of  these  air 
carriers  are  listed  as  signatory  to  a 
preinspection  agreement. 

5.  Section  238.4  is  further  amended 
by  adding  the  following  preinspection 
stations  and  airline  carriers  in 
alphabetical  sequence  within  each 
location,  to  read  as  follows: 

§  238.4    Preinspection  outside  the  United 
States. 

***** 

At  Aruba 

*  ■       *        *        *        • 

American  Trans  Air,  Inc. 

AvAtlantic 

Carnival  Airlines 

Express  One  International,  Inc. 
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At  Bermuda 

*        »        •        •    ■    • 

AvAtlantic 


•        * 


At  Calgary 

»        •        •        •        * 

Air  Niagara  Express,  Inc. 

•  «        •        •        * 
Express  One  International.  Inc. 

»        •        •        *        * 

At  Dublin 

Air  Lingus 

American  Trans  Air,  Inc. 
Delta  Airlines 
Tower  Air 

At  Edmonton 

Express  One  International,  Inc. 

•  «        *        •        • 

At  Freeport 

***** 
Express  One  International,  Inc. 

•  »        •        •        * 

At  Montreal 

Air  Niagara  Express,  Inc. 
***** 

Express  .One  International,  Inc. 

•  **•■•* 

At  Nassau 

•  *        •        •        * 

Continental 
***** 

Express  One  International,  Inc. 

***** 

Florida  Air,  Inc. 

***** 

At  Paradise  Island 

Express  One  International 

***** 

At  Toronto 

***** 

Astral  Aviation,  Inc.  d/b/a  Skyway 

Airlines 
***** 

Chautauqua  Airlines,  Inc.  d/b/a  USAir 

Express 

***** 

Express  One  International.  Inc. 

***** 

At  Shannon 

Aer  Lingus 

***** 

Condor 

***** 

Tower  Air 

***** 


At  Vancouver 

***** 

Air  Niagara  Express,  Inc. 

***** 

Empire  Airlines,  Inc.        ' 

***** 

Express  One  International,  Inc. 


At  Winnipeg 

•       .  *        * 

Air  Niagara  Express.  Inc. 


***** 


*        • 


Express  One  International,  Inc. 

Dated:  lunel,  1995. 
Doris  Meissner, 

Commissioner,  Immigration  and 
Naturalization  Service. 
IFR  Doc.  95-14124  Filed  6-8-95;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart71 

[Airspaca  Ooctot  Mo.  95-AWP-2] 

Amendment  to  Class  D  Airspace; 
Glendale,  AZ  and  Class  E  Airspaca; 
Luke  Air  Force  Base  (AFB),  AZ 

agency:  Federal  Aviation 
Administration  (FAAl,  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  action  amends  the  Class 
D  airspace  area  at  Glendale,  AZ.  and 
Class  E  airspace  area  at  Luke  AFB,  AZ. 
This  action  is  necessary  due  to  the 
relocation  of  the  Luke  AFB  TACAN. 
This  amendment  will  provide  adequate 
Class  D  and  E  airspace  for  instrument 
flight  rules  (IFR)  operations  at  these 
locations. 

EFFECTIVE  DATE:  0901  UTC.  September 
14. 1995. 

F0«  FURTHER  INFORMATION  CONTACT: 
Scott  Speer,  System  Management 
Specialist.  System  Management  Branch. 
AWP-530,  Air  Traffic  Division, 
Westerti-Pacific  Region,  Federal 
Aviation  Administration,  15000 
Aviation  Boulevard,  Lawndale. 
CaUfomia  90261.  telephone  (310)  297- 
0010. 
SUPPLEMENTARY  INFORMATION: 

History 

On  March  3. 1995,  the  FAA  proposed 
to  amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  by 
mcxiifying  the  Class  D  airspace  area  at 
Glendale,  AZ,  and  Class  E  airspace  area 
at  Luke  AFB,  AZ  (60  FR  13931). 

Interested  parties  were  invited  to 
participate  in  tiiis  proposed  rulemaking 


by  submitting  written  comments  to  the 
FAA.  No  comments  were  received.  Class 
D  and  E  airspace  designations  are 
published  in  paragraphs  5000  and  6002, 
respectively,  of  FAA  Order  7400.9B. 
dated  July  18, 1994.  and  effective 
September  16.  1994,  which  is 
incorporated  by  reference  in  14  CFR 
,  71.1.  Class  D  and  E  airspace 
designations  listed  in  this  document 
will  be  published  subsequently  in  the 
Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  modifies  the  Class  D  airspace 
area  at  Glendale,  AZ,  and  Class  E 
airspace  area  at  Luke  AFB,  AZ.  The 
relocation  of  the  Luke  AFB  TACAN  has 
made  this  action  necessary.  The 
intended  effect  of  this  action  is  to  ♦ 

provide  adequate  Class  D  and  E  airspace 
for  aircraft  executing  instrument 
approach  procedures  at  these  locations. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  10034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Fart  71 

Airspace.  Incorporation  by  reference. 
Navigation  (air).  , 

The  Amendment 

Accordingly  ..pursuant  to  the 
authority  delegated  to  me.  the  Federal 
Aviation  Administration  amends  part  71 
of  the  Federal  Aviation  Regulations  (14 
CFR  part  71)  as  follows: 


PART  71— {AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  40103.  40113.  40120; 
E  O.  10854,  24  FR  9565,  3  CFR,  1959-1963 
Comp..  p.  389;  49  U.S.C.  106(g};  14  CFR 
11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 


Administration  Order  7400. 9B.  Airspace 
Designations  and  Reporting  Points, 
dated  July  18.  1994.  and  effective 
September  16, 1994.  is  amended  as 
follows: 

Paragraph  5000    Qass  D  Airspace. 


AWP  AZ  D  Glendale.  AZ    (Revisedl 

jGlendale  Municiptal  Air{X>rt  AZ 

(lat.  33''31'38"  N.  long.  112»17'42"  W) 
That  airspace  entending  upward  from  the 
surface  to  and  including  3,100  feet  MSL 
within  a  3-mile  radius  of  the  Gendale 
Municipal  Airport  excluding  that  portion 
west  of  a  line  beginning  at  lat.  33°29'00"  N, 
long.  112''19'26"  W;  to  lat.  33''29'29"  N.  long. 
112''19'29"  W;  to  lat.  33"'33'24"  N,  long. 
112''18'04"  W,  to  lat.  33''34'32"  N,  long. 
112''16'43"  W.  This  Class  D  airspace  area  is 
effective  during  the  specific  dates  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 


Paragraph  6002    Class  E  airspace  areas 
designated  as  a  surface  area  for  an  airport 

***** 

AWP  AZ  E2  Phoenix,  Luke  AFB,  AZ 
[Revised] 

Luke  AFB,  AZ 

(lat.  33''32'06"N.  long.  112''22'59"  W) 
Luke  AFB  TACAN 
(lat.  33°32'16"  N,  long.  112"'22'49"  W) 
That  airspace  extending  upward  from  the 
surface  to  and  including  3,600  feet  MSL 
within  4.4-mile  radius  of  the  Luke  AFB  and 
within  2  miles  each  side  of  the  Luke  TACAN 
220°  radial,  extending  from  the  4.4-mile 
radius  to  5.2  miles  southwest  of  the  Luke 
TACAN,  excluding  that  portion  within  the 
Glendale,  AZ  Class  D  airspace  area.  This 
Class  E  airsp>ace  area  is  effective  during  the 
specific  dates  and  times  established  in 
advance  by  a  Notice  to  Airmen.  The  effective 
date  and  time  will  thereafter  be  continuously 
published  in  the  Airport/Facility  Directory. 
***** 

Issued  in  Los  Angeles,  California,  on  May 
31, 1995. 

Dennis  T.  Koehler. 

Acting  Manager.  Air  Traffic  Division, 

Western-Pacific  Region. 

[FR  Doc.  95-14176  Filed  6-8-95;  8:45  am] 
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14  CFR  Part  97 

[Docket  No.  28239;  AmdL  No.  1668] 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  changes  occurring  in 
the  National  Airspace  System,  such  as 
the  commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  fiight 
operations  under  instrument  flight  rules 
at  the  affected  airports. 
DATES:  An  effective  date  for  each  SIAP 
is  specified  in  the  amendatory 
provisions 

Incorporation  by  reference — approved 
by  the  Director  of  the  Federal  Register 
on  December  31. 1980,  and  reapproved 
as  of  January  1,  1982. 
ADDRESSES:  Availability  of  matter 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue  SW., 
Washington.  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SIAP. 

For  Purchase — Individual  SIAP 
copies  may  be  obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200).  FAA  Headquarters  Building.  800 
Independence  Avenue  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located 

By  Subscription — Copies  of  all  SIAPs, 
mailed  once  every  2  weeks,  are  for  sale 
by  the  Superintendent  of  Documents. 
US  Government  Printing  Office, 
Washington,  DC  20402. 
FOR  FURTHER  INFORMATION  CONTACT: 
Paul  I.  Best,  Flight  Procedures 
Standards  Branch  (AFS-420),  Technical 
Programs  Division,  Flight  Standards 
Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue  SW.,  Washington.  DC  20591; 
telephone  (202)  267-8277. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  on  each  SIAP  is 
contained  in  the  appropriate  FAA  Form 
8260  and  the  National  Fligjit  Data 
Center  (FDC)/Permanent  (P)  Notices  to 


Airmen  (NOTAM)  which  are 
incorporated  by  reference  in  the 
amendment  under  5  U.S.C.  552(a).  1 
CFR  part  51,  and  §97.20  of  the  Federal 
Aviations  Regulations  (FAR).  Materials 
incorporated  by  reference  are  available 
for  examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs.  but  refers  to  their  graphic 
depiction  of  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  in  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (an  FAR)  sections,  with  the 
types  and  effective  dates  of  the  SIAPs. 
This  amendment  also  identifies  the 
airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  estabUshes,  amends,  suspends, 
or  revokes  SIAPs.  For  safety  and 
timeliness  of  change  considerations,  this 
amendment  incorporates  only  specific 
changes  contained  in  the  content  of  the 
following  FDC/P  NOTAM  for  each 
SIAP.  The  SIAP  information  in  some 
previously  designated  FDC/Temporary 
(FDC/T)  NOTAMs  is  of  such  duration  as 
to  be  permanent.  With  conversion  to 
FDC/P  NOTAMs.  the  respective  FDC/T 
NOTAMs  have  been  cancelled. 

The  FDC/P  NOTAMs  for  the  SIAPs 
contained  in  this  amendment  are  based 
on  the  criteria  contained  in  the  U.S. 
Standard  for  Terminal  Instrument 
Approach  Procedures  (TERPS).  In 
developing  these  chart  changes  SIAPs 
by  FDC/P  NOTAMs.  the  TERPS  criteria 
were  applied  to  only  these  specific 
conditions  existing  at  the  affected 
airports.  All  SIAP  amendments  in  this 
rule  have  been  previously  issued  bylhe 
FAA  in  a  National  Flight  Data  Center 
(FDC)  Notice  to  Airmen  (NOTAM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  all  these 
SIAP  amendments  requires  making 
them  effective  in  less  than  30  days. 

Further,  the  SIAPs  contained  in  tliis 
amendment  are  based  on  the  criteria 
contained  in  the  TERPS.  Because  of  the 
close  and  immediate  relationship 
between  these  SIAPs  and  safety  in  air 
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commerce.  I  find  that  notice  and  public 
procedure  before  adopting  these  SIAPs 
are  impracticable  and  contrary  to  the 
public  interest  and,  where  applicable, 
that  good  cause  exists  for  making  these 
SIAPs  effective  in  less  than  30  days. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  t^chnical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034:  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 


amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regularly  Flexibility  Act. 

List  of  Subiects  in  14  CFR  Part  97 

Air  traffic  control.  Airports, 
Navigation  (Air). 

Issued  in  Washington.  DC,  on  June  2. 1995. 
Thomas  C  Accardi, 
Director.  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 


FCKIdate 


05/23/95 
05/23/95 
05/24/95 
06/25/95 
05/25/95 
05/25/95 
05/26/95 

05/26/95 
06/26/95 
05/26/95 
05/26/95 
06/26/95 

05/26/95 
05/30/96 


State 


PA 

PA 

MO 

NC 

NC 

Wl 

A2 

AZ 

MO 

MD 

MD 

MD 

MN 
GA 


City 


Carlisle  .... 
Carlisle  .... 
St.  Louis  .. 
Greenville 
Greenville 
Juneau  ..« 
Phoenix  ... 


Phoenix  .. 

Baltimore 

BattirTKxe 

Baitimore 

Baltimore 


Airport 


Carlisle  ~ •• 

Carlisle  

St.  Louis/Lambert-St  Louis  IntI 

Pitt-GreenviHe 

Pitt-GreenviMe 

Dodge  County  i 

Williams  Gateway  


Maple  Lake 
Toccoa  


Williams  Gateway  

Baltimore-Washington  InH 
Baltimore-Washington  IntI 
Baltimore-Washington  IntI 
BaRirTXjre-Washington  IntI 


K4aple  Lake  Muni  

Toccoa  RG  Letoumeau  FieW 
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14  CFR  Part  97 

[Docket  No.  28236;  AnfHtt.  No.  1667] 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

•  AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 


PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  pari  97  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  40103.  40(ll3,  40120, 
44701;  49  U.S.C.  106(g);  and  l/CFR 
11.49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 

§497.23,  97.25. 97.27,  97.29, 97.31. 97.33 
and  97.35    [Amended] 

By  amending:  §  97.23  VOR/DME.  VOR 
or  TACAN.  and  VOR/DME  or  TACAN; 
§  97.25  LOC.  LOC/DME.  IDA,  LDA/ 
DME.  SDF.-SDF/DME;  §97.27  NDB, 
NDB/DME;  §97.29  ILS,  ILS/DME, 
ISMLS,  MLS.  MLS/DME,  MLS/RNAV; 
§  97.31  RADAR  SIAPs;  §  97.33  RNAV 
SIAPs;  and  §  97.35  COPTER  SIAPs, 
identified  as  follows: 

•  •  •  Effective  Upon  Publication 
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FDCKto. 


5/2277 
5/2278 
5/2298 
5/2331 
5/2332 
5/2345 
5/2370 

5/2371 
5/2349 
5/2352 
5/2353 
5/2354 

5/2368 
5/2531 


SIAP 


VOR/DME  OR  GPS-A  AMDT  1. 

NDB  OR  GPS  RWY  28  AMDT  2 

LDA/DME  RWY  30L,  AMDT  1A. 

ILS  RWY  19  AMDT  2A. 

NDB  RWY  19  AMDT  14. 

LOC  RWY  26  ORIG. 

VOR  OR  TACAN  OR  GPS  RWY 

30C  ORIG. 
ILS  RWY  33L  AMDT  6A. 
ILS  RWY  33L  AMDT  6A. 
VOR/DME  RWY  33L  ORIG. 
VOR/DME  RWY  22  AMDT  8A. 
VOR  OR  GPS  RWY  28  AMDT 

21 B. 
VOR-A  AMDT  2A. 
VOR/DME    OR    GPS    RWY    2 

ORIG. 


SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regul&tory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of  changes 
occurring  in  the  National  Airspace 
System,  such  as  the  commissioning  of 
new  navigational  facilities,  addition  of 


nev^jbstacles,  or  changes  in  air  traffic 
requirements.  These  changes  are 
designed  to  provide  safe  and  efficient 
use  of  the  navigable  airspace  and  to 
promote  safe  flight  operations  under 
instrument  flight  rules  at  the  affected 
airports. 

DATES:  An  effective  date  for  each  SIAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  reference — approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1980,  and  reapproved 
as  of  January  1. 1982. 

ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 

1.  FAA  Rules  Docket.  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW.. 
Washington.  DC  20591; 


2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 

located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SIAP. 

For  Purchase — Individual  SIAP 
copies  may  be  obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington.  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 

located. 

By  Subscription— Copies  of  all  SIAPs. 
mailed  once  every  2  weeks,  are  for  sale 
by  the  Superintendent  of  Documents, 
U.S.  Government  Printing  Office, 
Washington,  DC  20402. 
FOR  FURTHER  INFORMATION  CONTACT: 
Paul  J.  Best,  Flight  Procedures 
Standards  Branch  (AFS^20).  Technical 
Programs  Division,  feight  Standards 
Service,  Federal  Avi^l^on 
Administration,  800  Independence 


d 


Avenue,  SW.,  Washington.  DC  20591; 
telephone  (202)  267-6277. 
8UPPt.EMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  of  each  SIAP  is 
contained  in  official  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  vmder  5 
U.S.C.  552(a),  1  CFR  part  51,  and  §97.20 
of  the  Federal  Aviation  Regulations 
(FAR).  The  applicable  FAA  Forms  are 
identified  as  FAA  Forms  8260-3,  8260- 
4,  and  8260-5.  Materials  incorporated 
by  reference  are  available  for 
examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  is  effective 
upon  publication  of  each  separate  SIAP 
as  contained  in  tKe-^ransmittal.  Some 
SIAP  amendments  njay  have  been 
previously  issued  by  the  FAA  in  a 
National  Flight  Data  Center  (FDC) 
Notice  to  Airmen  (NOT AM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  cirt:uinstances 
which  created  the  need  for  some  .SIAP 
amendments  may  require  making  them 
effective  in  less  them  30  days.  For  the 
remaining  SIAPs,  an  effective  date  at 
least  30  days  after  publication  is 
provided. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrument  Approach 
Procedures  (TERPS).  In  developing 
these  SIAPs,  the  TERPS  criteria  were 
applied  to  the  conditions  existing  or 
anticipated  at  the  affected  airports. 
Because  of  the  close  and  immediate 
relationship  between  these  SIAPs  and 


safety  in  air  commerce,  I  find  that  notice 
and  public  procedure  before  adopting 
these  SIAPs  are  impracti^l  and 
contrary  to  the  public  interest  and, 
where  applicable,  that  good  cause  exists 
for  making  some  SIAPs  effective  in  less 
than  30  days. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  Is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  EXDT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
~  does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under-the 
criteria  of  the  Regulatory  Flexibility  Act 

List  irf  Subiects  in  14  CFR  Part  97 

Air  traffic  control.  Airports, 
Navigation  (Air). 

Issued  in  Washington,  DC  on  June  2, 1995. 
ThsBut  C  Accardi, 

Director,  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C  40103,  40113,  44701. 
40120;  49  U.S.C  106(g);  and  14  CFR 
11.49(bM2). 

2.  Part  97  is  amended  to  read  as 
follows: 

ff  97.23. 97.25. 97.27. 97.29, 97.31. 97.33 
and  97.35    [Amended] 

By  amending:  §  97.23  VOR,  VOR/ 
DME,  VOR  or  TACAN,  and  VOR/DME 
or  TACAN;  §  97.25  LOC,  LOC/DME, 
LDA,  LDA/DME,  SDF,  SDF/DME; 
§  97.27  NDB,  NDB/DME;  §  97.29  ILS, 
ILS/DME,  ISMLS,  MLS,  MLS/DME, 
MLS/RNAV;  §  97.31  RADAR  SL\Ps; 
§  97.33  RNAV  SL\Ps;  and  §  97.35 
COPTER  SIAPs,  identified  as  follows: 


•  '  *  Effective  lune  22. 1995 

Fort  Myers.  FL,  Southwest  Florida  Intl.  ILS 

RWY  6,  Amdt  4 
Tallulah/Vicksburg.  LA.  Vicksbuig  Tallulah 

Rgnl,  LOC  RWY  36.  Grig 
Tallulah/Vicksburg,  LA,  Vicksburg  Tallulah 

Rgnl.  NDB  RWY  36,  Grig 
Petersburg,  VA,  Petersburg  Muni,  LOC  RWY 

5.  Grig 
Peteretmrg.  VA,  Petersburg  Muni.  NDB  OR 

GPS  RWY  5.  Amdt  4 
Milwaukee.  Wl,  General  Mitchell 

International.  LOC  RWY  25L,  Amdt  4 
Milwaukee.  Wl.  General  Mitchell 

IntemaUonal.  NDB  or  GPS  RWY  IL,  Amdt 

4 
Milwaukee,  Wl,  General  Mitchell 

International,  NDB  or  GPS  RWY  7R.  Amdt 

10 
Milwaukee,  Wl.  General  Mitchell 

International,  ILS  RWY  IL.  Amdt  7 
Milwaukee,  Wl,  General  Mitchell 

International,  ILS  RWY  7R,  /Vmdt  14 
Milwaukee.  Wl,  General  Mitchell 

International,  ILS  RWY  19R,  Amdt  9 
Milwaukee,  Wl,  General  Mitchell 

International,  RADAR-1,  Amdt  23 

•  •  '  Effective  July  20. 1995 

Jasper.  AL,  Walker  County-Bevill  Field,  LOG/ 

DME  RWY  27,  Grig 
Ruston,  LA,  Ruston  Rgnl,  VOR/DME-A,  Grig 
Broken  Bow,  NE,  Broken  Bow  Muni.  VGR  OR 

GPS  RWY  14.  Amdt  4 
Broken  Bow,  NfE.  Broken  Bow  Muni.  NDB 

RWY  14.  Amdt  8 
Burwell.  NE.  Cram  Field,  NfDB  OR  GPS  RWY 

15.  Amdt  4 
Harvard.  NE.  Harvard  State.  VGR/DME 

RNAV  RWY  35.  Grig 
Wapakoneta.  GH,  Neil  Armstrong,  VOR-A, 

Amdt  7 
Wapakoneta,  GH.  Neil  Armrtrong.  LGC  RWY 

26,  Amdt  2 
Wapakoneta.  OH,  Neil  Armstrong,  VGR/DME 

RNAV  RWY  26,  Amdt  5 
Youngstown.  OH,  Youngstown  Ex(Kutiye, 

VGR/DME  or  GPS-A.  Amdt  10    " 
Youngstown,  GH,  Youngstown  Executi% 

VGR  or  GPS  RWY  11,  Amdt  6 
Madison.  SD,  Madison  Muni,  NDB  at  GPS 

RWY  15,  Amdt  8 
Brownfield,  TX.  Teny  County,  NDB  CW  GPS 

RWY  2.  Amdt  2 
Uvalde.  TX.  Gamer  Fid.  NDB  OR  GPS  RWY 

33.  Amdt  1 
Danville.  VA,  Danville  Regional.  VGR  RWY 

20.  Grig 

•  •  'Effective August  17,  1995 

Alexandria,  LA,  Alexandria  Esler  Regional, 
LOC  BC  RWY  8,  Amdt  10 

•  •  '  Effective  September  14, 1995 

Shell  Lake,  Wl,  Shell  Lake  Muni,  VGR/DME 
RWY  32,  Grig 

•  •  *  Effective  Upon  Publication 

Baltimore,  MD.  Baltimore-Washington  IntI, 

ILS  RWY  28,  Amdt  9 
Raleigh-Durham,  NC.  Raleigh-Durham 
International,  RADAR-1,  Amdt  7 
Note:  The  FAA  published  an  amendment 
in  Docket  No  28214,  Amdt  No  1662  to  Part 
97  of  the  Federal  Aviation  Regulations  (FR 
Vol  60,  No  91.  Page  25127.  dated  May  11. 


Kuuye, 
icutivK, 
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1995),  under  Section  97.23  effective  June  22, 

1995.  which  is  hereby  amended  as  follows: 

Marion.  IN.  Marion  Muni 

VOR  RWY  22 

Change:  Amdt  1  to  Amdt  15. 

The  FAA  published  an  amendment  in 
Docket  No.  28199.  Amdt  No.  1660  to  Part  97 
of  the  Federal  Aviation  Regulations  (FR  Vol 
60.  No.  81,  Page  20625.  dated  April  27.  1995). 
under  Section  97.25  effective  July  20, 1995, 
which  is  hereby  amended  asrftsUows: 
Owensboro.  KY.  Owensboro  Daviess  County. 

LOC  BC  RWY  18.  Orig.  is  RESCINDED. 

IFR  Doc.  95-14180  Filed  6-8-95;  8:45  am) 

BILUNQ  C006  4»10-1>-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

17CFRPart30 

Foreign  Futures  and  Option 
Transactions 

agency:  Commodity  Futures  Trading 

Commission. 

action:  Order. 


Commission,  2033  K  Street,  N.W., 
Washington,  D.C.  20581.  Telephone: 
^2U^j254-«955. 

SUPPLEMENTARY  INFORMATION:  On  July 
23,  1987t.the  Commission  adopted  final 
rules  goyi^ing  the  domestic  offer  and 
sale  of  c6?nmodity  futures  and  option 
contracts  traded  on  or  subject  to  the 
rules  of  a  foreign  board  of  trade.  52  FR 
28980  (August  3, 1987).  These  rules, 
which  are  codified  in  Part  30  of  the 
Commission's  regulations,  17  CFR  part 
30,  generally  extend  the  Commission's 
existing  customer  protection  regulations 
for  products  offered  or  sold  on  contract 
markets  in  the  United  States  to  foreign 
futures  and  option  products  '  sold  to 
United  States  customers  by  imposing 
requirements  with  respect  to 
registration,  disclosure,  capital 
adequacy,  protection  of  customer  funds, 
recordkeeping  and  reporting,  sales    X 
practice  and  compliance  procedures 
that  are  generally  comparable  to  those 
applicable  to  wholly  domestic  ' 

transactions. 

With  respect  to  foreign  options,  in 
view  of  the  history  of  abuses  in  the 
options  markets  prior  to  the  imposition 
of  the  options  ban,  ^  the  Commission 
determined  to  phase  in  foreign  options 
on  a  market-by-market  basis  through 
particularized  review  of  applications 
submitted  by  individual  markets  and 


SUMMARY:  The  Commodity  Futures 
Trading  Commission  ("Commission"  or 
"CFTC"),  subject  to  the  conditions 
specified  below,  is  authorizing  certain 
option  contracts  traded  on  the  MEFF 

Sociedad  Rectora  de  Productos  — - __ -^ 

Financieros  Derivados  de  Renta  Fija  (the^^issuawce  of  an  authonzation  order  as 
"Exchange"  or  "MEFF  Renta  Fija")  to  be    appropriate,  by  the  Comm_ission.'  In 
offered  or  sold  to  persons  located  in  the 
United  States;  Ind  granting  an 
exemption  to  designated  members  of  the 
Exchange  from  the  application  of  certain 
of  the  Commission's  foreign  futures  and 
option  rules  based  on  substituted 


compliance  with  certain  comparable 
regulatory  and  self-regulatory 
requirements  of  a  foreign  regulatory 
authority. 

This  Order  is  issued  pursuant  to 
Commission  rule  30.3(a).  17  CFR 
30.3(a).  which  makes  it  unlawful  for  any 
person  to  engage  in  the  offer  or  sale  of 
a  foreign  option  product  until  the 
Commission,  by  order,  authorizes  such 
foreign  option  to  be  offered  in  the 
United  States,  and  rule  30.10. 17  CFR 
30.10,  which  allows  certain  persons  to 
petition  the  Commission  for  exemption 
from  the  application  of  certain  of  the 
rules  set  forth  in  Part  30  and  authorizes 
the  Commission  to  grant  such  petition  if 
the  exemption  is  not  otherwise  contrary 
to  the  public  interest  or  to  the  purposes 
of  the  provisions  from  which  exemption 
is  sought. 

EFFECTIVE  DATE:  July  10.  1995. 
FOR  FURTHER  INFORMATION  CONTACT:  Jane 
C.  Kang.  Esq..  or  Robert  H.  Rosenfeld. 
Esq..  Division  of  Trading  and  Markets, 
Commodity  Futures  Trading 


adopting  the  final  rules  which 
implement  that  procedure,  the 
Commission  stated  that  notwithstanding 
part  30,  which  provides  a  regulatory 
framework  to  govern  transactions  in 
both  foreign  futures  and  foreign  options, 


I  Commission  rule  30.1(a),  17  CFR  30.1(a).  defines 
the  tenn  "foreign  futures"  as  "any  contract  for  the 
purchase  or  sale  of  any  commodity  for  future 
delivery  made,  or  to  be  made,  on  or  subject  to  the 
rules  of  any  foreign  board  of  trade." 

Commission  rule  30.1(b).  17  CFR  30.1(b).  defines 
the  term  "foreign  option"  as  "any  transaction  or 
agreement  which  is  or  is  held  out  to  be  of  the 
character  of.  or  is  commonly  known  to  the  trade  as. 
an  "option."  "privilege."  "indenmity,"  "bid." 
"offer."  "put,"  "call."  "advance  guaranty."  or 
"decline  guaranty."  made  on  or  subject  to  the  rules 
of  any  foreign  board  of  trade." 

3  See  51  FR  12104  (April  8. 1986).  The  pattern  of 
abuses  that  was  characteristic  of  option  sales 
practices  in  the  past,  and  which  contributed  to  the 
Commissions  decision  to  suspend  all  option  sales 
in  1978,  included  the  unavailability  of  data 
necessary  to  permit  a  determination  of  whether 
orders  for  options  had  in  fact  been  executed  or 
whether  they  simply  had  been  "bucketed".  See  43 
FR  16155  (April  17.  1978). 

\lthough  the  statutory  prohibition  on  the  offer 
an. !  sale  of  foreign  options  formerly  contained  in 
section  4c(c)  of  the  Commodity  Exchange  Act 
("CEA  ■  or  the  "Act'l  has  been  removed,  see 
Futires  Trading  Act  of  1986.  Pub.  U  No.  99-641. 
seoion  102.  100  Stat.  3556  (1987).  the  regulatory 
proriibition  in  Commission  rule  32.11. 17  CFR 
3^.  1 1.  adopted  pursui,»t  to  section  4c(b)  of  the  CEA. 
remains  in  effect. 


and  which  has  been  the  subject  of 
extensive  notice  and  comment,  it  would 
be  unlawful  for  any  person  to  engage  in 
the  offer  or  sale  of  a  particular  foreign 
option  product  until  the  Commission 
specifically  authorizes  such  foreign 
option  to  be  offered  and  sold  in  the 
United  States.'*  As  a  consequence,  rule 
30.3(a)  permits  the  Commission  to 
consider,  among  other  things,  its  ability 
to  determine  whether  or  not  a  particular 
trade  has  been  transmitted  to  and 
executed  on  a  foreign  exchange  as  part 
of  its  decision  to  authorize  transactions 
in  specific  foreign  exchange-traded 

options' 

In  issuing  orders  under  rule  30.3(a], 
the  Commission  considers:  (1)  The 
existence  of  information  sharing 
arrangements  relevant  to  preventing 
abuses  in  the  trading  of  option  contracts 
on  the  exchange;  (2)  the  arrangements  in 
place  for  assuring  that  sales  practice 
abuses  in  such  options  do  not  occur, 
including  that  sales  practice  compliance 
audits  commensurate  with  those  which 
apply  to  domestic  products  will  be 
conducted  with  respect  to  firms  engaged 
in  the  offer  or  sale  of  the  exchange's 
option  products  in  the  United  States;  (3) 
the  arrangements  for  United  States 
customers  to  redress  grievances  with 
respect  to  matters  directly  pertaining  to 
the  conduct  of  trading  or  other  activities 
relevant  to  the  offer  or  sale  of  such 
products;  and  (4)  the  regulatory 
environment  in  which  the  options  are 

traded. 

In  formulating  a  regulatory  program  to 
govern  the  offer  and  sale  of  foreign 
futures  and  option  products  to  United 
States  customers,  the  Commission, 
among  other  things,  considers  the 
potential  extraterritorial  impact  of  such 
a  program  and  the  desirability  of 
avoiding  duplicative  regulation  of  firms 
engaged  in  international  business.  Based 
upon  these  considerations,  the 
Commission,  as  set  forth  in  Commission 
rule  30.10,  determined  to  permit 
persons  located  outside  the  United 
States  and  subject  to  a  comparable 
regulatory  structure  in  the  jurisdiction 
in  which  they  are  located  to  seek  an 
exemption  from  certain  of  the 
requirements  imposed  by  the  Part  30 
rules  based  upon  substituted 
compliance  with  the  comparable 
regulatory  requirements  imposed  by  the 
foreign  jurisdiction. 

In  issuing  orders  under  rule  30.10,  the 
Commission  evaluates  whether  the 


-  52  FR  28980  (August  5.  1987).  Notwithstanding 
the  prohibition  in  Commission  rule  30.3(a). 
ncndomestic  exchange-Uaded  options  which  are 
tra'ied  pursuant  to  the  trade  option  exemption  in 
Commission  rule  32.4(a),  17  CFR  32.4(a).  may 
continue  to  be  offered  and  sold. 

•  51  FR  1?104,  12105  (April  8. 1986). 


particular  foreign  regulatory  program 
provides  a  basis  for  permitting 
substituted  compliance  for  purposes  of 
exemptive  relief  pursuant  to 
Commission  rule  30.10.  The  specific 
elements  examined  are  set  forth  in 
Appendix  A  to  Part  30.  "Interpretative 
Statement  With  Respect  to  the 
Commission's  Exemptive  Authority 
Under  Section  30.10  of  Its  Rules" 
("Appendix  A").  17  CFR  part  30. 
appendix  A.  These  elements  include:  (1) 
Registration,  authorization  or  other  form 
of  licensing,  fitness  review  or 
qualification  of  persons  (both 
individuals  and  firms)  through  which 
customer  orders  are  solicited  and 
accepted;  (2)  minimum  financial 
requirements  for  those  persons  who 
accept  customer  funds;  (3)  protection  of 
customer  funds  from  misapplicadon;  (4) 
minimum  sales  practice  standards, 
including  the  disclosure  of  the  risks  of 
futures  transactions;  (5)  recordkeeping 
and  reporting  requirements;  (6) 
procedures  to  audit  for  compliance 
with,  and  to  take  action  against  those 
persons  who  violate,  the  requirements 
of  the  program;  and  (7)  the  existence  of 
appropriate  information-sharing 
arrangements.  The  Commission  may 
apply  additional  conditions  to  ensure 
that  brokers  licensed  under  other 
regulatory  regimes  are  not  permitted  to 
solicit  U.S.  customers  while  effectively 
evading  U.S.  requirements,  such  as 
those  relative  to  statutory 
disoualification. 

Moreover,  the  Commission 
specifically  stated  in  adopting  rule 
30.10  that  no  exemption  based  oa 
substituted  compliance  of  a  general 
nature  would  be  granted  unless  the 
persons  to  whom  the  exemption  is  to  be 
appUed:  (1)  consent  to  jurisdiction  in 
the  United  States  and  designate  an  agent 
for  service  of  process  in  the  United 
States  with  respect  to  transactions 
subject  to  Part  30  by  filing  a  copy  of  the 
relevant  agency  agreement  with  the 
National  Futures  Association  ("NFA"); 
(2)  agree  to  make  their  books  and 
records  available  in  the  United  States  to 
Commission  and  Department  of  Justice 
representatives;  and  (3)  notify  NFA  of 
the  commencement  or  termination  of 
business  in  the  United  States.* 

By  letter  dated  May  14, 1993.  as 
supplemented,  counsel  for  the  Exchange 
requested  that  the  Commission:  (1) 
Authorize  the  offer  and  s«ie  of  option 
contracts  traded  on  the  Exchange  to 
persons  located  in  the  United  States 
under  rule  30.3(a);  and  (2)  exercise  its 
authority  under  Commission  rule  30.10 
to  exempt  certain  members  of  the 
Exchange  from  compliance  with  Part 


30's  registration  and  other  requirements 
with  respect  to  brokerage  activities 
undertaken  on  behalf  of  customers  in 
the  United  States ''  with  respect  to 
transactions  on  or  subject  to  the  rules  of 
MEFF  Renta  Fija.  and  which  U.S. 
customers  may  trade.  *  The  Exchange 
also  has  requested  that  the  Commission 
confirm  the  application  of  the 
Commission's  Limited  Marketing  Orders 
to  MEFF  Renta  Fija  member  firms 
designated  by  the  Exchange  for  rule 
30.10  relief,  and  this  request  will  be 
addressed  separately. ' 

Order 

The  Commission  is  hereby  issuing  the 
following  order: 

ORDER  UNDER  CFTC  RULE  30.3 
PERMITTING  OPTION  CONTRACTS 
TRADED  ON  MEFF  RENTA  FIJA  TO  BE 
OFFERED  OR  SOLD  IN  THE  UNITED 
STATES  THIRTY  DA  YS  AFTER 
PUBUCATION  OF  THE  TERMS  AND 
CONDmONS  OF  THE  PARTICULAR 
EXCHANGE  OPTION  CONTRACT  IN 
THE  FEDERAL  REGISTER,  UNLESS 
PRIOR  TO  THA  T  DA  TE  THE 
COMMISSION  RECEIVES  ANY 
COMMENTS  WHICH  MAY  RESULT  IN 
THE  DETERMINATION  TO  DELAY  THE 
EFFECTIVE  DA  TE  OF  THE  ORDER; 
AND 


»52  FR  28980.  28981  and  29002. 


'  See  Letter  dated  May  14. 1993.  from  Philip 
McBride  )ohason,  Esq.,  to  Jean  A.  Webb, 
Commission.  Re;  Petition  for  Authorizatii 
Offer  and  Sale  in  the  United  States  of  Fu 
Options  Contracts  Traded  on  the  MEFF  1 
("Petition"). 

By  letter  dated  August  26,  19»<  HthK  confirmed 
that  it  seeks  initial  authorization  for  the  following 
contracts:  options  on  the  three  year  S|)anish 
government  bond  futures  contracts,  monthly  and 
quarterly  options  on  the  ten  year  Spanish 
government  bond  futures  contracts  and  options  on 
the  MIBOR  '90  futures  contract.  Spanish 
government  debt  obligations  have  been  designated 
by  the  U.S.  Securities  and  Exchange  Conmiission  as 
"exempted  securities"  under  SEC  rule  3al2-8,  a 
^  prerequisite  before  an  option  product  based  on  such 
Na  foreign  government  debt  futures  contract  may  be 
differed  or  sold  in  the  United  States.  See  59  FR 
54812  (November  2.  1994). 

^rrhe  Part  30  rules  apply  solely  with  respect  to 
foreign  futures  and  foreign  options,  which  are 
defined  by  reference  to  the  term  "foreign  board  of 
trade."  See  note  1  above.  For  purposes  of  this 
Order,  the  term  "foreign  board  of  trade"  shall  mean 
any  board  of  trade,  exchange  or  market  located 
outside  the  United  States,  its  territories  or 
possessions,  whether  incorporated  or 
unincorporated,  where  foreign  futures  or  foreign 
options  transactions  are  entered  into.  Commission 
rule  1.3(»s).  17  CFR  1.3(ss).  TJrtiK  contract^  that  are 
traded  on  a  market  that  has  been  Designated  as  a 
contract  market  pursuant  to  section  5a  of  the 
Commodity  Exchange  Act  (CEArl  are  not  within  the 
scope  of  this  Order. 

'See  letter  dated  January  31, 1995  from  Philip 
McBride  Johnson,  Skadden,  Arps,  Slate.  Meagher  & 
Flom,  to  Jane  C.  Kang,  CFTC.  The  Commission  has 
authorized,  subject  to  certain  conditions,  direct 
limited  marketing  activities  from  within  the  United 
States  by  rule  30.10  firms.  See  57  FR  49644 
(November  3,  1992),  and  59  FR  42156  (August  17. 
1994)  ("Limited  Marketing  Orders"). 


ORDER  UNDER  CFTC  RULE  30. 1 0 
EXEMPTING  DESIGNATED  MEMBERS 
OF  THE  MEFF  RENTA  FIJA  FROM  THE 
APPUCA  TION  OF  CERTAIN  OF  THE 
FOREIGN  FUTURES  AND  OPTION 
RULES  THE  LA  TER  OF  THIRTY  DA  YS 
AFTER  PUBUCATION  OF  THE  ORDER 
HEREIN  IN  THE  FEDERAL  REGISTER 
OR  AFTER  THE  FIUNG  Qfea£LEVANT 
CONSENTS  BY  MEMBERS  OTTHE 
EXCHANGE  AND  EXCW^GE  UNDER 
THE  TERMS  AND  CONDrtSONS  OF 


THIS  ORDER. 


The  Commission  has  reviewed  the 
information  and  representations 
contained  in,  among  other  things,  the 
following  submissions: 
—Petition  dated  May  14, 1993; 
— The  Spanish  Securities  Market  Act 

24/1988; 
— ^Royal  Decree  1814  Governing  Official 

Futures  and  Options  Markets; 
—Royal  Decree  629/1993  of  May  3. 1993 
"Concerning  the  Regulations 
Governing  Participation  in  the  Stock 
Markets  and  Obligatory  Registers  of 
Transactions;" 
—MEFF  Renta  Fija  Articles  of 

Association  (1992); 
— MEFF  Renta  Fija  Rules  and 

Regulations;     

— Letters  dated  October~tr8.  and  15 
1993;  December  23, 1993;  August  26, 
1994;  December  20, 1994;  and  January 
31. 1995.  from  Phifip  McBride 
Johnson.  Skadden.  Arps.  Slate, 
Meagher  &  Flom.  counsel  for  the 
Exchange; 
—Letters  dated  May  19. 1994  and 
September  28,  1994  from  the 
Comision  Nacional  del  Mercado  de 
Valores  ("CNMV");  and 
— Letter  dated  January  12. 1995  from 
MEFF  Renta  Fija. 

Based  upon  its  review  of  the  above 
supporting  materials,  and  the 
memorandum  from  the  Division  of 
Trading  and  Markets  dated  April  24, 
1995  (the  "Staff  Memorandum")  and 
subject  to  the  conditions  set  forth  below, 
the  Commission  has  determined  to  issue 
this  Order  which: '° 

(a)  As  to  matters  subject  to  rule  30.3(a), 
will  become  effective  thirty  days  after 
publ^tion  of  the  terms  and  conditions  of 
the  particular  Exchange  option  contract  in 
the  Federal  Register,  unless  prior  to  that  date 
the  Commission  receives  any  comments 
which  may  result  in  the  determination  to 
delay  the  effective  date  of  the  Order  pending 
review  of  such  comments  (under  such 
circumstances,  the  Commission  will  provide 
notice):  and 


'<>  Although  the  Commission  in  the  past  has 
issued  separate  orders  under  rules  30.3(a)  and  30.10 
as  requested  by  the  petitioners,  there  are  many 
issues  common  to  the  consideration  of  the  two 
types  of  petitions  such  that  the  review  of  one  would 
facilitate  the  review  of  the  other. 
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(b)  As  to  matters  subject  to  rule  30.10.  will 
become  effective  the  later  of  thirty  days  after 
publication  of  this  Order  in  the  Federal 
Register  or  the  filing  of  consents  by  members 
of  the  Exchange  and  the  Exchange  to  the 
terms  and  conditions  of  the  Order  herein. 

In  particular,  pursuant  to  Commission 
rule  30.3(a),  the  Commission  authorizes 
the  offer  and  sale  in  the  United  States 
1  of  options  traded  on  the  Exchange 
^--s«bj«t  to  the  conditions  described 
below: 


(1)  Except  as  otherwise  permitted  under 
the  Commodity  Exchange  Act  and 
regulations  thereunder,  that  no  offer  or  sale 
of  any  MEFF  Renta  Fija  option  product  m  the 
United  States  shall  be  made  until  thirty  days 
after  publication  in  the  Federal  Register  of 
notice  specifying  the  particular  option(s)  to 
be  offered  or  sold  pursuant  to  this  Order, 
unless  prior  to  that  date  the  Commission 
receives  any  comments  which  may  resul  in 
the  determination  to  delay  the  effective  date 
of  the  Order  pending  review  of  such       / 
comments  (under  such  circumstances,  the 
Commission  will  provide  notice); 

(2)  That  the  CNMV  and  MEFF  Renta  Fija 
represent  that  all  transactions  with  respect  to 
the  option(s)  referenced  in  such  Federal 
Register  notice  will  be  governed  by  the 
Securities  Market  Act  ("SMA").  Royal  Decree 
1814  ("R-D.  1814"),  Royal  Decree 629  ("RD. 
629")  and  related  statutes  and  MEFF  Renta 
Fija  rules  as  more  particularly  discussed  in 
the  Staff  Memorandum  and  that  the  CNMV 
and/or  MEFF  Renta  Fija  will  provide  the 
Commission  with  information  as  to  all 
material  changes  thereto  promptly; 

(3)  That  options  on  futures  on  stock 
indices ' '  and  options  on  futures  on  foreign 
government  debt  securities  '^  will  not  be 
permitted  to  be  offered  or  sold  hereunder 
absent  certain  additional  procedures; 

(4)  That  options  traded  pursuant  to  this 
Order  may  only  be  offset  on  the  MEFF  Renta 
Fija  or  another  market  with  respect  to  which 
the  Commission  has  issued  an  order  under 
Commission  rule  30.3(a)  authorizing  its 
option  products  to  be  offered  or  sold  in  the 
United  States;  and 

(5)  That  options  traded  pursuant  to  this 
Order  herein  may  only  be  offered  or  sold  by 
persons  registered  in  the  appropriate  capacity 
under  the  Act  or  by  persons  who  have  been 
granted  an  exemption  from  registration  under 
rule  30.10  based  on  substituted  compliance 
with  the  terms  of  that  exemption  order  and 
relevant  laws  of  the  jurisdiction,  provided 
such  persons  also  provide  customers  resident 
in  the  United  States  with  the  options  risk 
disclosure  statement  in  Commission  rule 
33.7. 17  CFR  33.7.  or  the  generic  risk 
disclosure  statement  approved  by  the 
Commission  pursuant  to  Commission  rule 
1.55(c)." 


Furthermore,  subject  to  the  conditions 
set  forth  below,  the  Commission 
concludes  that  the  standards  for  relief 
set  forth  in  Commission  rule  30.10  and. 
in  particular.  Appendix  A  thereof,  have 
eenerally  been  satisfied  and  that 
compliance  with  the  SMA.  R.D.  1814. 
R.D.  629  and  MEFF  Renta  Fija  and 
CNMV  rules  may  be  substituted  for 
compliance  with  certain  sections  of  the 
Act  as  more  particularly  set  forth  herein. 
By  this  Order,  the  Commission  hereby 
exempts,  subject  to  specified  conditions, 
those  firms  identified  to  the 
Commission  as  eligible  for  the  rule  \ 
30.10  relief  granted  herein  from: 


(1)  Registration  with  the  Commission; 

(2)  Certain  sections  of  Part  1  of  the 
Commission's  rules  relating  to  financial 
regulations  and  books  and  records  that  apply 
to  foreign  futures  and  options  sold  in  the 
United  States  as  set  forth  in  Part  30;" 


"  See  52  FR  28980.  28982  n.  6  and  section  2a(l) 

of  the  CEA.  ^'-v-- 

•J  See  section  2a(>Wihe  CEA.  section  3(a)(12) 
of  the  Securities  fcchange  Act  of  1934  and  Rule 
3al2-8  promulgated  thereunder.  As  previously 
noted.  Spanish  government  debt  obligations  have 
been  designated  as  "exempted  securities"  by  the 
SEC. 

'•  59  FR  34376.  34379  duly  5.  1994) 


based  upon  substituted  compliance  by 
such  persons  with  the  applicable 
statutes  and  relevant  Exchange  and 
other  rules  in  effect  in  Spain. 

This  determination  to  permit 
substituted  compliance  is  based  on, 
among  other  things,  the  Commission's 
finding  that  the  regulatory  scheme 
governing  the  persons  trading  on  the 
Exchange  who  would  be  exempted 
hereunder  provides: 

(1)  A  system  of  qualification  or  licensing  of 
fuTOS  and  persons  who  deal  in  transactions 
subject  to  regulation  under  Part  30  that 
includes,  for  example,  criteria  and 
procedures  for  granting,  monitoring, 
suspending  and  revoking  licenses,  and 
provisions  for  requiring  and  obtaining  access 
to  information  about  licensees; 

(2)  Financial  requirements  for  licensees; 

(3)  A  system  for  the  protection  of  customer 
hinds  that  applies  to  all  customers  and  which 
requires  the  separate  accounting  for  such 
funds,  augmented  by  funds  designed  to 
compensate  customers  who  have  suffered  a 
loss  as  a  result  of  fraud  or  insolvency  or  other 
failure  of  an  Exchange  member, 

(4)  Recordkeeping  and  reporting 
requirements  pertaining  to  financial  and 
trade  information  including,  without 
limitation,  order  tickets,  trade  confirmations, 
customer  account  statements,  customers' 
deposit  records,  and  accounting  records  for 
customer  and  proprietary  trades; 

(5)  Sales  practice  standards  for  licensees 
which  include,  for  example,  required 
disclosures  to  prospective  customers  and 
prohibitions  on  (a)  certain  representations, 
(b)  conflicts  of  interest,  and  (c)  improper 
trading  activities; 

(6)  Procedures  to  audit  for  compliance 
with,  and  to  redress  violations  of.  customer 
protection  and  sales  practice  requirements 
including,  without  limitation,  a  surveillance 
program  and  the  existence  of  broad  powers 
to  conduct  investigations  and  to  impose 
sanctions;  and 

(7)  Mechanisms  for  sharing  information 
between  the  Exchange  and  the  CNMV  and 
the  Commission  on  an  "as  needed"  basis 


including,  without  limitation,  confirmation 
data,  data  necessary  to  trace  funds,  position 
data,  data  on  firms'  standing  to  do  business 
and  financial  condition,  and  mechanisms  for 
cooperating  with  the  Commission  in 
inguiries,  compliance  matters,  investigations 
and  enforcement  proceedings.'* 

This  Order  does  not  provide  an 
exemption  from  any  provision  of  the 
Act  or  regulations  thereunder  not 
specified  herein,  for  example,  without 
limitation,  the  antifraud  provision  in 
Commission  rule  30.9, 17  CFR  30.9.  or 
the  disclosure  provisions  of 
Commission  rules  1.55.  30.6  and  33.7, 
17  CFR  1.55.  30.6  and  33.7.  including 
the  requirements  of  rule  1.55(f).  30.6(e) 
and  33.7(f)."  Moreover,  the  relief 
granted  is  limited  to  brokerage  activities 
undertaken  on  behalf  of  customers  in 
the  United  States  with  respect  to 
transactions  on  or  subject  to  the  rules  of 
MEFF  Renta  Fija.  and  which  U.S. 
customers  may  trade. 

The  relief  does  not  extend  to  rules  or 
regulations  relating  to  trading,  directly 
or  indirectly,  on  United  States 
exchanges.  For  example,  such  a  firm 
trading  in  United  States  markets.for  its 
own  account  would  be  subject  to  the 
Commission's  large  trader  reporting 
requirements.  See,  e.g.,  17  CFR  Part  18. 
Similarly,  if  such  a  firm  were  carrying 
a  position  on  a  United  States  exchange 
on  behalf  of  foreign  clients,  it  would  be 
subject  to  the  reporting  requirements 
applicable  to  foreign  brokers.  See,  e.g., 
17  CFR  parts  17  and  21.  The  relief 
herein  does  not  apply  to  firms  that 
solicit  United  States  customers  for 
transactions  on  United  States  markets. 

The  eligibility  of  any  firm  to  seek  rule 
30.10  relief  under  this  exemptive  Order 
is  subject  to  the  following  conditions: 

(1)  The  regulatory  or  self-regulatory 
organization  responsible  for  monitoring  the 
compliance  of  such  firm  with  the  regulatory 
requirements  described  in  the  rule  30.10 
petition  must  represent  in  writing  to  the 
CFTC  that: 


'<The  Exchange  and  its  regulator.  CNMV.  have 
provided  assurances  to  the  Commission,  subject  to 
certain  agreed  upon  principles,  regarding  the 
availability  of  information  relevant  to  Part  30  on  an 
"as  needed"  basis.  See  Letter  dated  October  1. 1993 
from  Philip  McBride  Johnson,  Skadden.  Arps.  Slate. 
Meagher  &  Flpm  (Skadden):  and  letter  May  19. 1994 
from  Eudald  Canadell.  CNMV.  to  Andrea  M. 
Corcoran.  CFTC  (confirming  that  information  may 
be  shared  between  the  CFTC  and  the  CNMV 
pursuant  to  the  Memorandum  of  Understanding  on 
Mutual  Assistance  and  Exchange  of  Information  of 
October  1992.  See  also  letter  dated  January  31. 1995 
from  Philip  McBride  [ohnson.  Skadden,  Arps.  Slate. 
Meagher  &  Flom  to  lane  C  Kang,  CFTC  Division  of 
Trading  and  Markets. 

"These  rules  essentially  provide  that  delivery  of 
a  mandated  risk  disclosure  statement  does  not 
eliminate  anv  obligation  under  the  Act  to  disclose 
all  material  information  to  existing  or  prospective 
customers  even  if  the  information  is  not  specifically 
required  by  the  applicable  risk  disclosure  rule. 


(a)  Each  firm  for  which  relief  is  sought  is 
registered,  licensed  or  authorized,  as 
appropriate,  and  is  otherwise  in  good 
standing  under  the  standards  in  place  in 
Spain;  such  firm  is  engaged  in  business  with 
customers  located  in  Spain  as  well  as  in  the 
United  States;  and,  such  firm  would  not  be 
statutorily  disqualified  from  registration 
under  secUon  8a(2)  of  the  CEA,  7  U.S.C. 
12(a)(2);  „ 

(b)  It  will  monitor  firms  to  which  relief  is 
granted  for  compliance  with  the  regulatory 
requirements  for  which  substituted 
compliance  is  accepted  and  will  promptly 
notify  the  Commission  or  NFA  of  any  change 
in  status  of  a  firm  which  would  affect  its 
continued  eligibility  for  the  exemption 
granted  hereunder,  including  the  termination 
of  its  activities  in  the  United  States; 

(c)  All  transactions  on  the  Exchange  with 
respect  to  customers  resident  in  the  United 
States  will  be  made  on  or  subject  to  the  rules 
of  the  Exchange  and  the  Commission  will 
receive  prompt  notice  of  all  material  changes 
to  MEFF  Renta  Fija  rules,  the  SMA  and  other 
laws  relevant  to  futures  and  options  (e.g.. 
Royal  Decree  1814  and  Royal  Decree  629); 

(d)  Customers  resident  in  the  United  States 
will  be  provided  no  less  stringent  regulatory 
protection  than  Spanish  customers  under  all 
relevant  provisions  of  Spanish  law;  and 

(e)  It  will  cooperate  with  the  Commission 
with  respect  to  any  inquiries  concerning  any 
activity  subject  to  regulation  under  the  Part 
30  rules,  including  sharing  the  information 
specified  in  Appendix  A  to  the  Part  30  rules 
on  an  "as  needed"  basis  in  accordance  with 
the  agreed  information  sharing  arrangement 
and  will  use  its  best  efforts  to  notify  the 
Commission  if  it  becomes  aware  of  any 
information  which  in  its  judgment  affects  the 
financial  or  operational  viabilify  of  a 
Spanish-domiciled  firm  doing  business  in  the 
United  States  under  the  exemption  granted 
by  this  Order. 

(2)  Each  firm  seeking  rule  30.10  relief 
hereunder  must  apply  in  writing  whereby  it: 

(a)  Consents  to  jurisdiction  in  the  United 
States  under  the  Act  and  files  a  valid  and 
binding  apjKiintment  of  an  agent  in  the 
United  States  for  service  of  process  in 
accordance  with  the  requirements  set  forth  in 
Commission  rule  30.5, 17  CFR  30.5; 

(b)  Acknowledges  that  it  can  be  required  by 
the  Exchange  to  provide  the  Exchange 
immediate  access  to  its  books  and  records 
related  to  transactions  under  Part  30  required 
to  be  maintained  under  the  applicable  laws 
and  Exchange  rules  in  effect  i^  Spain  and 
that  the  Exchange  will  cooperate  in  providing 
access  to  such  books  and  records  to  the 
Commission  in  accordance  with  the  agreed 
upion  information  sharing  arrangement; 

(c)  Represents  that  no  principal,  and  no 
employee  who  solicits  or  accepts  orders  from 
United  States  customers,  would  be 
disqualified  from  directly  applying  to  do 
business  in  the  United  States  under  section 
8a(2)  of  the  CEA,  7  USC  12a(2),  and  consents 
to  notify  the  Commission  promptly  of  any 
change  in  that  representation  based  on  a 
change  in  control  as  generally  defined  in 
Commission  rule  3.32, 17  CFR  3.32; 

(d)  Consents  that  all  futures  or  options 
transactions  for  customers  located  in  the 
United  States  will  be  undertaken  from  a 


location  in  Spain  (except  as  otherwise 
permitted  by  the  Commission)  solely  with 
respect  to  transactions  on  or  subject  to  the 
rules  of  MEFF  Renta  Fija,  and  which  U.S. 
customers  may  trade; 

(eHD  If  a  Clearing  Member  of  the  Exchange 
which  carries  the  accounts  of  customers 
located  in  the  United  States:  agrees  to 
maintain  funds  equivalent  to  the  aggregate 
"secured  amount"  (described  in  Commission 
rule  1.3(rr),  17  CFR  1.3(rT)),  for  all  United 
States  customers  in  a  separate  account  as  set 
forth  in  Commission  rule  30.7. 17  CFR  30.7, 
and  to  treat  those  funds  in  the  manner 
described  by  that  rule; 

(e)(2)  If  a  Non-Clearing  Member  of  the 
Exchange:  agrees  to  comply  with  relevant 
Spanish  laws  and  Exchange  rules  prohibiting 
them  from  accepting  or  otherwise  handling 
customer  funds; 

(0  Agrees  to  provide  customers  with 
account  statements  on  at  least  a  monthly 
basis; 

(g)  Discloses  the  identify  of  each  subsidiary 
or  affiliate  domiciled  in  the  United  States 
with  a  related  business  [e.g.,  banks  and 
broker/dealer  affiliates)  and  provides  a  brief 
description  of  such  subsidiary's  or  affiliate's 
principal  business  in  the  United  States: 

(h)(1)  Consents  to  participate  in  any  NFA 
arbitration  program  which  offers  a  procedure 
for  resolving  customer  disputes  on  the  piajjers 
where  such  disputes  involve  representations 
or  activities  with  respect  to  transactions 
under  Part  30,  and  consents  to  notify 
customers  resident  in  the  United  States  of  the 
availabilify  of  such  a  program;  provided, 
however,  that  the  firm  may  require  its 
customers  resident  in  the  United  States  to 
execute  the  consent  attached  hereto  as 
Exhibit  A  concerning  the  exhaustion  of 
certain  mediation  procedures  made  available 
by  the  Exchange  prior  to  bringing  an  NFA 
arbitration  proceeding;  and  provided  further 
that  the  firm  must  undertake  to  provide  the 
customer  with  information  concerning  how 
to  commence  such  procedures  pursuant  to 
the  consent  attached  hereto  as  Exhibit  A; 
(h)(2)  Provided,  however,  that  until  the 
Exchange  adopts  a  procedure  for  an  "on  the 
papers"  hearing  applicable  to  all  Exchange 
arbitrations,  consents  to  notify  such 
customers  that  if  they  elect  Exchange 
arbitration,  they  or  their  agent  could  be 
required  to  appear  personally  at  a  hearing, 
and  if  the  customer  elects  NFA  arbitration, 
consents  to  participate  in  such  proceeding 
even  in  circumstances  where  the  dispute 
arises  primarily  out  of  delivery,  clearing, 
settlement  or  floor  practices; 

(i)  Undertakes  to  comply^with  the 
applicable  provisions  of  Spanish  law  and 
Exchange  and  CNMV  rules  which  form  the 
basis  ujKin  which  this  exemption  from 
certain  provisions  of  the  Act  is  granted;  and 
(i)  Agrees  to  provide  to  any  U.S.  customers 
either  the  generic  risk  disclosure  statement 
approved  by  the  Commission  under  rule 
1.55(c),  or  the  risk  disclosure  statements 
mandated  by  Commission  rules  30.6(a)  [i.e., 
1.55(a)l  and  33.7,  and  applicable  Commission 
orders,  as  appropriate.'* 


"■See,  e.g.,  CFTC  Advisory  No.  90-1  {1987-1990 
Transfer  Binderl  Comm.  Fut.  L.  Rep.  (CCH)  ^  24.597 
(disclosure  statement  related  to  the  deferred 
pa\'ment  of  option  premiums). 


Upon  filing  of  the  notice  required 
under  paragraph  (l)(b)  as  to  any  such 
firm,  the  rule  30.10  relief  granted  by  this 
Order  may  be  suspended  immediately 
as  to  that  firm.  That  suspension  will 
remain  in  effect  pending  further  notice 
by  the  Commission,  or  the 
Commission's  designee,  to  the  firm  and 
the  Exchange  and/or  any  applicable 
regulatory  or  self-regulatory 
organization. 

Any  material  changes  or  omissions  in 
the  facts  and  circumstances  pursuant  to 
which  this  Order  is  granted  might 
require  the  Commission  to  reconsider  its 
finding  that  the  standards  for  issuance 
of  an  order  under  Commission  rules 
30.3(a)  and  30.10,  including  Appendix 
A  of  rule  30.10,  have  generally  been 
satisfied. 

Further,  if  experience  demonstrates 
that  the  continued  effectiveness  of  this 
Order  in  general,  or  with  respect  to  a 
particular  firm  or  product,  would  be 
contrary  to  public  policy  or  the  public 
interest,  or  that  the  systems  in  place  for 
the  exchange  of  information  or  other 
circumstances  do  not  warrant 
continuation  of  the  exemptive  relief 
granted  herein,  the  Commission  may 
condition,  modify,  suspend,  terminate, 
withhold  as  to  a  specific  firm  or 
product,  or  otherwise  lestrict  the 
exemptive  relief  granted  in  this  Order, 
as  appropriate,  on  its  own  motion.  If 
necessary,  provisions  will  be  made  for 
servicing  existing  client  positions. 

Terms  and  Conditions  of  MEFF  Renta 
Fija  Options 

Option  on  the  MIBOR'90  Futures 

Underlying  Asset:  MIBOR'90  Futures 

Contract 
Contract  Size:  1  futures  contract 
Exercise  Style:  American 
Traded  Options:  Options  on  futures 

with  expiration  on  the  four  nearest 

months  of  the  quarterly  cycle  (March, 

June.  September  and  E)ecember) 
Last  Trading  Day:  The  last  business  day 

prior  to  the  expiration  date 
Expiration  Date:  Third  Wednesday  of 

the  underlying  futures  contract  month 

(same  date  and  time  as  the  underlying 

futures  expiration  date) 
Quotation  Method:  Multiples  of  Ptas. 

250 
Tick  Value:  The  minimum  fluctuation  of 

the  premium  is  one  basis  point,  equal 

to  Ptas.  250 
Margining:  Margin  is  calculated  taking 

into  account  the  overall  futures  and 

options  portfolio  » 

Option  on  the  3-Year  Government  Bond 
Futures 

'Jnderlying  Asset:  3-year  Government 
Bond  Futures  Contract 
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Contipct  Size:  1  futures  contract 
Exercise  Style:  American 
Tmdehl  Options:  Options  on  futures 
with  (kxpiration  on  the  two  nearest 
month\  of  the  quarterly  cycle  (March, 
June,  SAptenTberamd  December) 
Last  Tradjng  Day:  Expiration  date 
Expipeitton  Date:  First  Wednesday  of  the 
^rlying  futures  contract  month 
Iro  weeks  prior  to  the  underlying 
tures  contract  expiration  date) 
lotation  Method:  In  percentage  of 
nominal 

rTick  Value:  The  minimum  fluctuation  of 
>  the  premiums  is  one  basis  point, 
equal  to  Ptas.  1,000 
Margining:  Margin  is  calculated  taking 
into  account  the  overall  futures  and 
options  portfolio 

Monthly  Option  on  the  10-Year 
Government  Bond  Futures 

Underlying  Asset:  10-year  Government 

Bond  Futures  Contract 
Contract  Size:  1  futures  contract 
Exercise  Style:  American 
Traded  Options:  One  spot  month  on  the 

underlying  nearby  futures  contract 
Last  Trading  Day:  Ejcpiration  date 


Expiration  Date:  First  Wednesday  of 

each  month 
Quotation  Method:  In  percentage  of 

nominal 
Tick  Value:  The  minimum  fluctuation  of 

the  premium  is  one  basis  point,  equal 

to  Ptas.  1,000 
Margining:  Margin  is  calculated  taking 

into  account  the  overall  futures  and 

options  portfolio 

Quarterly  Option  on  the  10-Year 
Government  Bond  Futures 

Underlying  Asset:  10-year  Government 
Bond  Futures  Contract 

Contract  Size:  1  futures  contract 

Exercise  Style:  American 

Traded  Options:  Options  on  futures 
with  expiration  on  the  two  nearest 
months  of  the  quarterly  cycle  (March, 
June,  September  and  E)ecember) 

Last  Trading  Day:  Expiration  date 

Expiration  Date:  First  Wednesday  of  the 
underlying  futures  contract  month 
(two  weeks  prior  to  the  underlying 
futures  contract  expiration  date) 

Quotation  Method:  In  percentage  of 
nominal 


Tick  Value:  The  minimum  fluctuation  of 

the  premium  is  one  basis  point,  equal 

to  Ptas.  1.000 
Margining:  Margin  is  calculated  taking 

into  account  the  overall  futures  and 

options  portfolio 

List  of  Sub)ects  in  17  CFR  Fart  30 

Commodity  futures.  Commodity 
options.  Foreign  futures  ancToptions. 

Accordingly.  17  CFR  part  30  is 
amended  as  set  forth  below: 

PART  30— FOREIGN  FUTURES  AND 
FOREIGN  OPTION  TRANSACTIONS 

1.  The  authority  citation  for  part  30 
continues  to  read  as  follows: 

Authority:  Sees.  2(a)(1)(A).  4.  4c.  and  8a  of 
the  Conunodity  Exchange  Act.  7  U.S.C  2,  6. 
6c  and  12a. 

2.  App>endix  B  to  part  30  is  amended 
by  adding  the  following  entry 
alphabetically: 

Appendix  B — Option  Contracts 
Permitted  To  Be  Offered  or  Sold  in  the 
U.S.  Pursuant  to  §  30.3(a) 


Exchange 


Type  of  contract 


FR  date  and  citation 


MEFF  Renta  Fija 


Options  on  the:  Mibor^.  3- Year  and  nxxtthly  and  quarterly  10-Year 
Spanish  Government  Borxl  futures  contracts. 


Jurw  9.  1995.  60 
FR. 


3.  Appendix  C  to  part  30  is  amended 
by  adding  the  following  entry  to  read  as 
follows: 

Appendix  C — Foreign  Petitioners 
Granted  Relief  From  the  Application  of 
Certain  of  the  Part  30  Rules  Pursuant 
to  §30.10 

*        *       ^        *        * 

Firms  designated  by  the  ME^'F 
Sociedad  Rectora  de  Produxjtqi 
Financieros  Derivados  de  Renta  Fija 
("MEFF  Renta  Fija"). 

FR  date  and  citation:  June  9, 1995.  60 

FR . 

***** 

Issued  in  Wasliington.  D.C.  on  June  5, 
1995.  "■ 

Jean  A.  Webb. 

Secretary  to  the  Commission. 

Note:  The  following  Exhibit  will  not  be 
published  in  'he  Code  of  Federal  Regulations. 

Exhibit  A — Form  of  Consent  to  Undertake 
Mediation  Prior  to  NFA  Arbitration 

In  the  event  that  a  dispute  arises  between 
you  (name  of  customer  resident  in  the  United 
States)  and  Iname  of  MEFF  Renta  Fija 
member  firm]  with  respect  to  transactions 
subject  to  Part  30  of  the  Commodity  Futures 


Trading  Commission's  rules,  various  forums 
may  be  available  for  resolving  the  dispute, 
including  courts  of  competent  jurisdiction  in 
the  United  States  and  Spain  and  arbitration 
programs  made  available  both  in  theJUnited 
States  and  Spain. 

In  the  event  you  wish  to  initiate  an 
arbitration  proceeding  against  this  firm  to 
resolve  such  dispute  under  the  applicable 
rules  of  the  National  Futures  Association 
("NFA")  in  the  United  States,  you  hereby 
consent  that  you  will  first  commence 
mediation  in  accordance  with  such 
procedures  as  may  be  made  available  by  the 
MEFF  Sociedad  Rectora  de  Productos 
Financieros  Derivados  de  Renta  Fija  ("MEFF 
Renta  Fija"  or  "Exchange"),  information  on 
which  is  provided  to  you  herewith.  The 
outcome  of  such  MEFF  Renta  Fija  mediation 
is  nonbinding.  You  may  subsequently  accept 
this  resolution,  or  you  may  proceed  either  to 
binding  arbitration  under  the  rules  of  the 
MEFF  Renta  Fija  or  to  binding  arbitration  in 
the  United  States  under  the  rules  of  NFA.  If 
you  accept  the  mediated  resolution  or  elect 
to  proceed  to  arbitration,  or  to  any  other  form 
of  binding  resolution  under  the  rules  of  the 
Exchange,  you  will  be  precluded  from 
subsequently  initiating  an  arbitration 
proceeding  at  NFA. 

You  may  initiate  an  NFA  arbitration 
proceeding  upon  receipt  of  documentation 
from  MEFF  Renta  Fija: 


(1)  Evidencing  completion  of  the  mediation 
process  and  reminding  you  of  your  right  of 
access  to  NFA's  arbitration  proceeding;  or 

(2)  Representing  that  more  than  nine 
months  have  elapsed  since  you  commenced 
the  mediation  process  and  that  such  process 
is  not  yet  complete  andjvminding  you  of 
your  right  of  access  to  NFA's  arbitration 
proceeding. 

The  dociunentation  referred  to  above  must 
be  presented  to  NFA  at  the  time  you  initiate 
the  NFA  arbitration  proceeding.  NFA  will 
exercise  its  discretion  not  to  accept  your 
demand  for  arbitration  absent  such 
documentation. 

By  signing  this  consent  you  are  not 
waiving  any  other  right  to  any  other  legal 
remedies  available  under  the  law. 

Customer 

Date 
|FR  Doc.  95-14147  Filed  6-8-95;  8:45  am) 
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DEPARTMENT  OF  JUSTICE 
28  CFR  Part  16 

[AAG/A  Order  No.  105-05] 

Exemption  of  System  of  Rdcord^ 
Under  the  Privacy  Act 

AGENCY:  Department  of  Justice. 
ACTION:  Final  rule. 

SUMMARY:  The  Department  of  Justice 
(DOJ),  U.S.  Marshals  Service  (USMS). 
amends  its  Privacy  Act  regulations  in  28 
CFR  part  16  to  exempt  a  new  Privacy 
Act  system  of  records  entitled.  "Joint 
Automated  Booking  Stations  (JABS). 
USM-014."  This  system  of  records  is 
exempted  from  subsections  (c)  (3)  and 
(4),  (d),  (e)  (1),  (2)  and  (3).  (e)(5),  (e)(8) 
and  (g)  of  the  Privacy  Act  (5  U.S.C. 
552a).  Information  in  this  system  of 
records  relates  to  matters  of  law 
enforcement,  and  the  exemptions  are 
necessary  to  avoid  interference  with  law 
enforcement  responsibilities  aq.d  to 
protect  the  privacy  of  third  parties.  The 
reasons  for  the  exemptions  are  set  forth 
in  the  text  below. 

EFFECTIVE  DATfe:  June  9, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 

Patricia  E.  Neely  on  (202)  616-0178. 

SUPPLEMENTARY  INFORMATION:  A 
proposed  rule  with  invitation  to 
comment  was  published  in  the  Federal 
Register  on  April  13. 1995  (60  FR 
18784).  The  public  was  provided  30 
days  in  which  to  comment.  No 
comments  have  been  received. 

This  order  relates  to  individuals 
rather  than  small  business  entities. 
Nevertheless,  pursuant  to  the 
requirements  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601-612,  it  is 
hereby  stated  that  the  order  will  not 
have  "a  significant  economic  impact  on 
a  substantial  number  of  small  entities." 

List  of  Subiects  in  28  CFR  Part  16  • 

Administrative  Practices  and 
Procedures,  Courts,  Freedom  of 
Information  Act,  Government  in  the 
Sunshine  Act,  and  the  Privacy  Act. 

Pursuant  to  the  authority  vested  in  the 
\ttomey  General  by  5  U.S.C.  552a  and 
delegated  to  me  by  Attorney  General 
Order  No.  793-78,  28  CFR  part  16  is 
imended  as  set  forth  below. 
f 


Oated:  May  22, 1995. 
Stephen  R.  Colgate. 

Aasistant  Attorney  General  for 
Administration. 

PART  16-IAMENDED] 

1.  The  authority  for  part  itj  continues 
jfo  read  as  follows:  / 

Authority:  5  U.S.C.  301.  552,  5533^  552b(g). 
553;  18  U.S.C.  4203(a)(1);  28  U.S.C.  509.  510. 
534;31U.S.C.  3717.  9701.  \^ 

2.  28  CFR  16.101  is  amended  by 
redesignating  paragraph  (s)  as  paragraph 
(u).  and  by  adding  new  paragraphs  (s) 
and  (t)  as  set  forth  below. 

§  1 6.1 01    Exemption  of  U.S.  Marshals 
Service  (USMS)  Systems— Limited  Access, 
as  indicated. 


significance  of  the  information  may  not 
be  readily  determined  and/or  where 
such  information  may  provide  leads  or 
assistance  to  Federal  and  other  law 
enforcement  agencies  in  discharging 
their  law  enforcement  responsibilities. 
(4)  From  subsection  (e)(2)  because,  in 
some  instances,  the  application  of  this 
provision  would  present  a  serious 
impediment  to  law  enforcement  since  it 
may  be  necessary  to  obtain  and  verify 
information  from  a  variety  of  sources 
other  than  the  record  subject  to  ensure 
safekeeping,  security,  and  effective  law 
enforcement.  For  example,  it  may  be 
necessary  that  medical  and  psychiatric 
jaersonnel  provide  information 
regarding  the  subject's  behavior. 
physical  health,  or  mental  stability,  etc. 


To  ensiue  proper  care  while  in  custody, 
(s)  The  following  system  of  records  is    f>pr  it  may  be  necessary  to  obtain 
exempt  from  5  U.S.C.  552a(c)  (3)  and    ^  information  from  a  case  agent  or  the 


(4).  (d).  (e)  (1).  (2).  (3).  (e)  (5)  and  (e)  (8) 

and  (g):        -^.. 

Joint  Automated  Bbokiqg  Stations.  Justice/ 

USM-014 

(t)  These  exemptions  apply  only  to 
the  extent  that  information  in  the 
system  is  subject  to  exemption  pursuant 
to  5  U.S.C.  552a(j)(2).  Where  compliance 
would  not  interfere  with  or  adversely 
affect  the  law  enforcement  process.  Uie 
USMS  may  waive  the  exemptions, 
either  partially  or  totally.  Exemption 
from  the  particular  subsections  are 
justified  for  the  following  reasons: 

(1)  From  subsections  (c)(3)  and  (d)  to 
the  extent  that  access  to  records  in  this 
system  of  records  may  impede  or 
interfere  with  law  enforcement  efforts, 
result  in  the  disclosure  of  information 
that  would  constitute  and  imwarranted 
invasion  of  the  personal  privacy  of 
collateral  record  subjects  or  other  third 
parties,  and/or  jeopardize  the  health 
and/or  safety  of  third  parties. 

(2)  Where  access  to  certain  records 
may  be  appropriate,  exemption  from  the 
amendment  provisions  of  subsection 
(d)(2)  in  necessary  to  the  extent  that  the 
necessary  and  appropriate  justification, 
together  with  proof  of  record 
inaccuracy,  is  not  provided,  and/or  to 
the  extent  that  numerous,  frivolous 

"  requests  to  amend  could  impose  an 
impossible  administrative  burden  by 
requiring  agencies  to  continuously 
review  booking  and  arrest  data,  much  of 
which  is  collected  from  the  arrestee 
during  the  arrest. 

;3)  From  subsection  (e)(1)  to  the 
extent  that  it  is  necessary  to  retain  all 
information  in  order  not  to  impede, 
compromise,  or  int'^wece  with  law 
enforcement  efforts,  e.g..\yhere  the 


court  to  ensure  proper  disposition  of  the 
subject  individual. 

(5)  From  subsection  (e)(3)  because  the 
requirement  that  agencies  inform  each 
individual  whom  it  asks  to  supply 
information  of  such  information  as  is 
required  by  subsection  (e)(3)  may,  in 
some  cases,  impede  the  information 
gathering  process  or  otherwise  interfere 
with  or  compromise  law  enforcement 
efforts,  e.g:*,  the  subject  may  deliberately 
withhold  information,  or  give  erroneous 
information. 

(6)  From  subsection  (e}(5)  because  in 
the  collection  of  information  for  law 
enforcement  purposes  it  is  impossible  to 
determine  in  advance  what  information 
is  accurate,  relevant,  timely  and 
complete.  With  the  passage  of  time, 
seemingly  irrelevant  or  untimely 
information  may  acquire  new 
significance  and  the  accuracy  of  such 
information  can  only  be  determined  in 

a  court  of  law.  The  restrictions  imposed 
by  subsection  (e)(5)  would  restrict  the 
ability  to  collect  information  for  law 
enforcement  purposes  and  may  prevent 
the  eventual  development  of  the 
necessary  criminal  intelligence  or 
otherwise  impede  effective  law 
enforcement. 

(7)  From  subsection  (e)(8)  to  the 
extent  that  such  notice  may  impede, 
interfere  with,  or  otherwise  compromise 
law  enforcement  and  security  efforts. 

(8)  From  subsection  (g)  to  the  extent 
that  this  system  is  exetnpt  from  the 
access  and  amendment  provisions  of 
subsection  (d). 

«        •        «        •        * 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  721 
[OPPT8-60M1Q;  FRL-4951-7] 
RIN  2070-AB27 

2-Propenoic  AcW,  2-Mathyl-,  213-(2H. 
Benzoti1azole-2-yl)-[4- 
hydroxyphenyOethyl  Ester  and  2- 
Sut>8tituted  Benzotriazole; 
Modification  of  Significant  New  Use 
Rules 


AGENCY:  Environmental  Protection 
Agency  (EPA).  \ 

action:  Final  rule. 


SUMMARY:  EPA  is  modifying  the 
signiHcant  new  use  rules  (SNURs) 
promulgated  under  section  5(a)(2)  of  the 
Toxic  Substances  Control  Act  (TSCA) 
for  2-propenoic  acid,  2-methyl-,  2l3-(2H- 
benzotriazole-2-yl)-4- 
hydroxyphenyllethyl  ester  and  2- 
substituted  benzotriazole  based  on  a 
modification  to  the  TSCA  5(e)  consent 
order  regulating  the  substances. 
DATES:  The  effective  date  of  this  rule  is 
July  10,  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen,  Director,  TSCA 
Assistance  Office  (7408).  Office  of 
Pollution  Prevention  and  Toxics, 
Environmental  Protection  Agency,  Rm. 
E-543B,  401  M  St.,  SW.,  Washington, 
DC  20460.  Telephone:  (202)  554-1404, 
TDD:  (202)  554-0551. 

SUPPtEMENTARY  INFORMATION:  In  the 
Federal  Register  of  April  25. 1991  (56 
FR  19228),  EPA  issued  SNURs 
estabhshing  significant  new  uses  for  2- 
propenoic  acid,  2-methyl-.  2(3-(2H- 
ben20triazole-2-yl)-4- 
hydroxyphenyllethyl  ester  and  2- 
substituted  benzotriazole  based  on  the 
section  5(e)  consent  order  for  the 
substances.  Because  of  additional  data 
EPA  has  received  for  these  substances. 
EPA  is  modifying  the  SNURs. 

L  Background 

The  Agency  proposed  the 
modification  of  the  SNURs  for  these 
substances  in  the  Federal  Register  of 
December  14.  1994  (59  FR  64365).  The 
background  and  reasons  for  the 
modification  of  the  SNURs  are  set  forth 
in  the  preamble  to  the  proposed 
modification.  The  Agency  received  one 
public  comment  concerning  the 
proposed  modification  urging  EPA  to 
finalize  the  SNUR  modification  as  soon 
as  possible.  As  a  result  EPA  is 
modifying  these  SNURs. 


II.  Obiectives  and  Rationale  of 
Modification  of  the  Rule 

During  review  of  the  PMNs  submitted 
for  the  chemical  substances  that  are  the 
subject  of  this  modification,  EPA 
concluded  that  regulation  was 
warranted  under  section  5(e)  of  TSCA 
pending  the  development  of  information 
sufficient  to  make  a  reasoned  evaluation 
of  the  health  effects  of  the  substances. 
EPA  identified  the  tests  considered 
necessary  to  evaluate  the  risks  of  the 
substances  and  identified  the  protective 
equipment  necessary  to  protect  any 
workers  who  may  be  exposed  to  the 
substances.  The  basis  for  such  findings 
is  in  {he  rulemaking  record  referenced 
in  Unit  in.  of  this  preamble.  Based  on 
these  findings,  a  section  5(e)  consent 
order  was  negotiated  with  the  PMN 
submitter  and  SNURs  were 
promulgated.  In  light  of  the  petition  to 
modify  the  consent  order  and  SNUR 
provisions  and  the  recalculation  of  the 
risk  assessment  of  the  PMN  substances 
based  on  information  provided  by  the 
petitioner,  the  Agency  determined  air- 
purifying  respirators  equipped  with 
high  efficiency  particulate  air  filter 
cartridges  would  adequately  protect  the 
workers  who  may  be  exposed  to  the 
PMN  substances  via  inhalation.  The 
Agency  has  determined,  therefore,  that 
modifying  the  consent  order  and  SNUR 
provisions  would  not  pose  an 
unreasonable  risk  to  hiunan  health.  The 
modification  of  SNUR  provisions  for  the 
substances  designated  herein  is 
consistent  with  the  provisions  of  the 
section  5(e)  order. 


m.  Rulemaking  Record 

The  record  for  the  nde  which  EPA  is 
modifying  was  established  at  OPPTS- 
50591.  This  record  includes  information 
considered  by  the  Agency  in  developing 
the  rule  and  includes  the  modification 
to  consent  orders  to  which  the  Agency 
has  responded  with  this  modification.  A 
public  version  of  the  record,  without 
any  Confidential  Business  Information, 
is  available  in  the  TSCA 
Nonconfidential  Information  Center 
(NQC)  from  12  noon  to  4  p.m.,  Monday 
through  Friday,  except  legal  holidays. 
The  TSCA  NQC  is  Tocated  in  Rm.  NE- 
B607,  401  M  St.,  SW.,  Washington,  DC. 

rV.  Regulatory  Assessment 
Requirements 

EPA  is  modifying  the  requirements  of 
the  rule  by  eliminating  one  of  the 
recordkeeping  requirements.  Any  costs 
or  burdens  associated  with  the  rule  will 
be  reduced  when  the  rule  is  modified. 
Therefore,  EPA  finds  that  no  additional 
assessments  of  costs  or  burdens  are 
necessary  under  Executive  Order  12866. 


the  Regulatory  Flexibility  Act  (5  U.S.C 
605(b)),  or  the  Paperwork  Reduction  Act 
(44  U.S.C.  3501  et  seq). 

List  of  Subjects  in  40  CFR  Part  721 

Environmental  protection.  Chemicals, 
Hazardous  materials.  Reporting  and 
recordkeeping  requirements.  Significant 
new  uses. 

Dated:  May  30, 1995. 

Qiarles  M.  Auer, 

Director,  Chemical  Control  Division,  Office 
of  Pollution  Prevention  and  Toxics. 

Therefore,  40  CFR  part  721  is 
amended  to  read  as  follows: 

PART  721— {AMENDED] 

1.  The  authority  citation  for  part  721 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  2604.  2607,  and 
2625(c). 

2.  In  §  721.1765  by  revising  paragraph 
(a)(2)(i)  to  read  as  follows: 

§721.1766    2-Substitutad  benzotriazole. 

(a)        • 

(2)        • 

(i)  Protection  in  the  workplace. 
Requirements  as  specified  in 
§  721.63(a)(1),  (a)(2)(i),  (a)(2)(iii),  (a)(3). 
(a)(4),  (a)(5)(ii),  (a)(5){iv),  (a)(5)(v), 
(a)(6)(i),  (a)(6)(ii),  (a)(6)(iv),  (b) 
(concentration  set  at  0.1  percent),  and 

(c). 

*  •  •  *  * 

3.  In  §  721.8450  by  revising  paragraph 
(a)(2)(i)  to  read  as  follows: 

{721.8450    2-Prop«K>ic  add,  2-mi<hyt-, 
2(3-(2H-b6nzotrtazole-2-yO-4- 
hydroxyphenyQettiyl  estor. 

(a)        • 

(2)        • 

(i)  Protection  in  the  workplace. 
Requirements  as  specified  in 
§  721.63(a)(1),  (a)(2)(i),  (a)(2)(iii),  (a)(3), 
(a)(4),  (a)(5)(ii),  (a)(5)(iv),  (a)(5)(v). 
(a)(6)(i),  (a)(6)(ii),  (a)(6)(iv),  (b) 
(concentration  set  at  0.1  percent),  and 

(c). 

•  •  •  *  * 

[FR  Doc.  95-14202  Filed  6-8-95;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Railroad  Administration 

49  CFR  Part  218 

[FRA  Docket  Number  RSOR-11, 
Notice  No.  5] 

RIN  2130-AA77 

Protection  of  Utility  Employees 

AGENCY:  Federal  Railroad 
Administration  (FRA),  Department  of 
Transportation  (DOT). 
ACTION:  Suspension  of  amendment  to 
final  rule;  extension  of  comment  period. 

SUMMARY:  On  March  1. 1995,  FRA 
published  an  amendment  (49  CFR 
218.24)  to  the  final  rule  on  safety 
standards  for  utility  employees  working 
as  temporary  members  of  train  and  yard 
crews.  The  amendment,  which 
permitted  one-person  crews  to  work 
within  the  protections  provided  for  train 
and  yard  crews,  became  effective  on 


May  15th  and  is  hereby  suspended  as  of 
May  15.  FRA  also  reopens  the  comment 
period. 

DATES:  The  amendment  to  §  218.24 
published  on  March  1, 1995  (60  FR 
11047)  is  suspended  as  of  May  15, 1995. 
Comments  on  the  amendment  (49  CFR 
218.24)  will  be  accepted  and  reviewed 
until  FRA  publishes  further  notice. 
ADDRESSES:  Comments  on  the 
amendment  should  be  submitted  to  the 
Docket  Clerk,  Office  of  Chief  Counsel, 
RCC-30,  Federal  Railroad 
Administration,  400  Seventh  Street  SW.. 
Room  8201.  Washington.  DC  20590. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  T.  Schultz,  Chief,  Operating 
Practices  Division,  Office  of  Safety, 
FRA,  RRS-11,  Washington,  DC  20590 
(telephone:  202-366-9252),  or  Kyle  M. 
Mulhall,  Trial  Attorney,  Office  of  Chief 
Counsel,  FRA,  Washington,  DC  20590 
(telephone:  202-366-0443). 
SUPPLEMENTARY  INFORMATION:  On  March 
1, 1995,  FRA  published  an  amendment 


to  the  final  rule  on  utility  employees.  60 
FR  11047.  The  utility  employee  rule  set 
safety  standards  for  temporary  members 
of  train  or  yard  crews  to  join  these  crews 
and  work  with  alternative  protection  to 
blue  signals.  The  amendment  (49  CFR 
218.24)  permitted  one-person  crews  to 
work  within  the  crew  exclusion  from 
the  blue  signal  rule. 

In  response  to  comments  and 
petitions  received,  FRA  suspends  the 
effect  of  49  CFR  218.24  until  further 
notice.  By  this  notice,  FRA  also  reopens 
the  comment  period  on  this  amendment 
regarding  only  the  issue  of  one-person 
crews,  imtil  further  notice.  All  other 
amendments  and  corrections  made  in 
the  March  1st  publication  took  effect  on 
May  15th  and  remain  in  effect. 
Jolene  M.  Molitoris, 
Federal  Railroad  Administrator, 
(FR  Doc.  95-13981  Filed  6-»-95;  8:45  am] 
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This  sectK>n  of  the  FEDERAL  REGISTER 
contains  not)ces  to  tt»  puWic  of  tfie  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  tfie 
rule  nfiaking  pnor  to  the  adoption  of  the  final 
rules. 


FARM  CREDIT  ADMINISTRATION 

12  CFR  Parts  615  and  620 
RIN  3052-AB60 

Funding  and  Fiscal  Affair^  Loan 
Policies  and  Operations,  i^d  Funding 
Operations;  Disclosure  to 
Shareholders;  Director  ElecSons 

AGENCY:  Fann  Credit  Administration. 
ACTION:  Proposed  rule. 

summary:  The  Farm  Credit 
Administration  (FCA),  by  the  Farm 
Credit  Administration  Board,  proposes 
to  amend  the  regulations  relating  to  the 
implementation  of  cooperative 
principles  to  allow  greater  flexibility  in 
the  method  by  which  directors  of  Farm 
Credit  System  associations  and  banks 
for  cooperatives  are  elected,  consistent 
with  cooperative  principles.  The 
amendments  are  intended  to  permit 
regional  election  of  directors. 
DATES:  Comments  should  be  received  on 
or  before  July  10.  1995. 
ADDRESSES:  Comments  may  be  mailed 
or  delivered  (in  triplicate)  to  Patricia  W. 
DiMuzio,  Associate  Director,  Regulation 
Development,  Office  of  Examination, 
Farm  Credit  Administration,  McLean, 
Virginia  22102-5090.  Copies  of  all 
communications  received  will  be 
available  for  examination  by  interested 
parties  in  the  Office  of  Examination, 
Farm  Credit  Administration,  McLean, 
Virginia. 

FOR  FURTHER  INFORMATION  CONTACT: 
John  J.  Hays,  Policy  Analyst,  Regulation 
Development,  Office  of  Examination, 
(703)  883^498,  TDD  (703)  883-4444; 
or 
Rebecca  S.  Orlich,  Senior  Attorney, 
Regulatory  Operations  Division, 
Office  of  General  Counsel,  (703)  883- 
4020,  TDD  (703)  883-4444. 
SUPPLEMENTARY  INFORMATION:  The  FCA 
has  received  requests  from  a  number  of 
Farm  Credit  System  associations  to 
reconsider  its  regulation  pertaining  to 
the  at-large  election  of  directors  of 
associations.  This  regulation  is  one  of 


many  promulgated  by  the  FCA  in  1988 
to  implement  extensive  changes  to  the 
structure  of  the  System  affected  by  the 
Agricuhural  Credit  Act  of  1987.  It 
provides  that  voting  shareholders  of 
associations  and  Banks  for  Cooperatives 
(BCs)  shall: 

Ibje  accorded  the  right  to  vote  in  the 
election  of  each  director  and,  unless 
otherwise  provided  in  the  capitalization 
bylaws,  be  allowed  to  cumulate  such  votes 
and  distribute  them  among  the  candidates  in 
the  shareholder's  discretion. 

12  CFR  615.5230(a)(l)(ii).  At  the  time  of 
promulgation,  the  FCA  believed  that 
enabling  each  shareholder  to  vote  in  the 
election  of  each  director  was  necessary 
to  ensure  that  each  director  is 
accountable  to  all  shareholders  of  the 
institution,  since  each  director  owes 
fiduciary  duties  to  all  shareholders.  The 
FCA  was  also  concerned  that 
shareholders  in  regions  with  a  small 
number  of  shareholders  would  be  able 
to  wield  proportionately  more  voting 
power  than  shareholders  in  regions  with 
a  greater  number  of  shareholders.  It 
therefore  required  the  at-large  election 
of  directors  but  permitted  associations 
that,  in  1988,  had  bylaws  providing  for 
regional  elections  of  directors  to 
continue  to  do  so  until  January  1, 1993. 
In  response  to  the  desire  for  regional 
representation  expressed  in  the 
comments,  the  FCA  placed  no 
restrictions  on  the  institution's  ability  to 
provide  for  geographic  representation 
on  the  board  and  provided  for 
cumulative  voting  unless  shareholders 
approved  bylaws  providing  otherwise. 

A  number  of  associations  have 
objected  that  the  prohibition  of  regional 
election  of  directors  imposes  an 
unreasonable  burden  on  director 
candidates,  who  must  campaign  over 
widespread  territories,  and  deprives 
voting  shareholders  of  the  ability  to 
elect  a  representative  to  the  board  who 
lives  and  farms  in  their  area,  and  with 
whom  they  could  become  acquainted. 
Furthermore,  these  associations  have 
argued  that  regional  voting  in 
agricultural  cooperatives  is  increasingly 
commonplace  and  is  consistent  with 
cooperative  principles.  In  response  to 
these  concerns,  the  FCA  has 
reconsidered  the"  issue  and  has 
determined  that  its  concerns  about 
director  accountability  and  equitable 
voting  power  can  be  addressed  in  a  less 
burdensome  way,  consistent  with 
cooperative  principles,  that  will  permit 


the  regional  election  of  directors.  The 
Agency  has  also  determined  that 
regional  voting  should  be  an  option  for 
BCs.  This  proposed  regulation  has  no 
application  to  agricultural  credit  banks 
at  this  time,  because  issues  pertaining  to 
corporate  governance  for  an  agricultural 
credit  bank,  including  board  structure, 
are  being  studied  separately.  The  FCA 
does  welcome  comments  concerning 
Farm  Credit  Bank  director  elections  on 
a  regional  basis,  as  stated  later  in  this 
proposed  rule. 

The  FCA  proposes  to  amend 
§615.5230(a)(l)(ii)  to  permit  the 
regional  election  of  directors  of 
associations  and  BCs  subject  to  the 
following  conditions: 

(1)  To  ensure  that  a  director  is 
accountable  to  all  shareholders, 
institutions  with  bylaws  providing  for 
shareholder  removal  of  directors  must 
provide  that  each  director  may  be 
removed  by  a  majority  vote  of  all  voting 
shareholders  and  may  not  be  removed 
by  a  vote  of  only  the  shareholders  in  his 
or  her  region;  and 

(2)  The  bylaw  provides  for  the 
apportiormient  of  the  institution's 
territory  into  voting  regions  with 
approximately  equal  numbers  of  voting 
shareholders  and  ensures  equitable 
representation  from  each  voting  region 
through  an  annual  evaluation  by  the 
institution's  board  of  directors. 

The  bylaw  procedure  to  ensure 
equitable  voting  regions  may,  for 
example,  contain  procedures  to  redraw 
the  boundaries  of  the  voting  regions, 
alter  the  number  of  directors  from  a 
region,  or  other  similar  action. 

The  FCA  also  proposes  a  conforming 
amendment  to  §  620.21(d)(1)  of  the  FCA 
regulations.  This  regulation  would  be 
amended  to  require  disclosures 
regarding  regional  voting  in  the 
association's  annual  information 
statement. 

Since  these  proposed  amendments 
would  significantly  affect  the  voting 
rights  of  individual  borrower/ 
shareholders  and  cooperatives,  rather 
than  the  rights  of  associations  and  BCs, 
the  FCA  specifically  seeks  comment  on 
the  proposals  from  voting  shareholders. 
The  FCA  strongly  encourages  the 
associations  and  BCs  to  call  on  their 
member-borrowers  to  make  their  views 
known  to  the  FCA  on  this  matter. 

There  are  certain  director  election 
mattei^  that  would  not  be  changed  by  an 
association's  or  BCs  adoption  of 
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regional  voting.  Pursuant  to  section  4.15 
of  the  Act.  there  would  continue  to  be 
only  one  nominating  committee  for  an 
association,  who  would  "endeavor  to 
assure  representation  to  all  sections  of 
the  association  territory  and  as  nearly  as 
possible  to  all  types  of  agricuhure 
practiced  within  the  area."  Both 
association  nominating  committees  and 
BCs  must  assure  that  there  are  at  least 
two  nominees  for  each  elective  office  to 
be  filled.  Nominations  for  association 
directors  will  continue  to  be  accepted 
from  the  floor  and  may  be  made  by  any 
eligible  voting  shareholder,  whether  or 
not  he  or  she  resides  in  the  nominee's 
region,  unless  the  bylaws  provide 
otherwise.  In  addition,  each  director 
would  continue  to  owe  a  fiduciary  duty 
to  all  the  shareholders  of  the 
association,  not  just  to  the  shareholders 
in  his/her  region. 

Finally,  the  FCA  has  received  a 
request  from  one  System  association  to 
propose  amendments  to  the  regulations 
that  would  extend  regional  voting  to 
elections  of  Farm  Credit  Bank  directors 
and  make  changes  regarding  the 
cumulative  voting  requirement.  The 
FCA  is  considering  this  request  and 
seeks  comment  on  whether  other 
System  institutions,  shareholders,  or 
members  of  the  public  share  the 
requester's  same  interest. 

It  is  the  FCA's  view  that  this  proposed 
regulation  is  consistent  with  the  FCA 
Board's  Policy  Statement  on  Regulatory 
Philosophy  and  achieves  the  statement's 
objectives  of:  (1)  Addressing  specifically 
identified  risks  in  a  way  that  causes  the 
least  burden  for  institutions;  (2) 
formulating  regulations  that  are  clear 
and  easy  to  understand;  and  (3) 
providing  flexibility  to  institutions  in 
their  election  procedures. 

List  of  Subiects 

12  CFR  Part  615 

Accounting,  Agriculture,  Banks, 
banking,  Government  securities, 
Investments,  Rural  areas. 

12  CFR  Part  620 

Accounting,  Agriculture,  Banks, 
banking.  Reporting  and  recording 
requirements.  Rural  areas. 

For  the  reasons  stated  in  the 
preamble,  parts  615  and  620  of  chapter 
VI,  title  12  of  the  Code  of  Federal 
Regulations  are  proposed  to  be  amended 
to  read  as  follows: 

PART  615— FUNDING  AND  FISCAL 
AFFAIRS,  LOAN  POUCIES  AND 
OPERATIONS,  AND  FUNDING 
OPERATIONS 

1.  The  authority  citation  for  part  615 
continues  to  read  as  follows: 


Authority:  Sees.  1.5, 1.7, 1.10, 1.11, 1.12, 
2.2.  2.3.  2.4.  2.5.  2.12.  3.1,  3.7,  3.11.  3.25,  4.3. 
4.9,  4.14B,  4.25.  5.9.  5.17,  6.20,  6.26.  8.0.  8.4, 
8.6.  8.7,  8.8.  8.10,  8.12  of  the  Farm  Credit  Act 
(12  U.S.C.  2013.  2015,  2018,  2019,  2020. 
2073.  2074,  2075.  2076.  2093,  2122,  2128. 
2132,  2146,  2154.  2160,  2202b,  2211,  2243, 
2252.  2278b.  2278b-6.  2279aa.  2279aa-4. 
2279aa-6.  2279aa-7.  2279aa-8.  2279aa-10. 
2279aa-12);  sec.  301(a)  of  Pub.  L.  100-233. 
101  Stat.  1568, 1608. 


Subpart  I — Issuance  of  Equities 


/ 


2.  Section  615.5230  is  amended  by 
adding  a  new  paragraph  (a)(l)(iii)  and 
revising  paragraphs  (a)(l)(ii)  and  (a)(3) 
to  read  as  follows: 

§  61 5.5230    tmplefnentation  of  cooperative 
principles. 

(a)  *  •  • 

(1)  *  •  * 
(i)  *  *  * 

(ii)  Unless  regional  election  of 
directors  is  provided  for  in  the  bylaws 
pursuant  to  §  615.5230(a)(3).  be 
accorded  the  right  to  vote  in  the  election 
of  each  director  (except  for  a  director 
that  is  elected  by  the  other  directors); 

(iii)  Unless  regional  election  of 
directors  is  provided  for  in  the  bylaws, 
or  unless  otherwise  provided  in  the 
bylaws,  be  allowed  to  cumulate  such 
votes  and  distribute  them  among  the 
candidates  in  the  shareholder's 
discretion. 

(2)  *  *  * 

(3)  Regional  election  of  directors  is 
permitted  under  the  following 
conditions: 

(i)  A  bylaw  establishing  regional 
elections  is  approved  by  a  majority  of 
voting  shareholders,  voting  in  person  or 
by  proxy; 

(ii)  The  bylaw  provides  for  the 
apportionment  of  the  institution's 
territory  into  voting  regions  with  an 
approximately  equal  number  of  voting 
shareholders  and  ensures  equitable 
representation  from  each  voting  region 
by  means  of  an  aimual  evaluation  by  the 
institution's  board  of  directors;  and 

(iii)  If  there  is  a  bylaw  providing  for 
shareholder  removal  of  directors,  it 
provides  that  all  voting  shareholders  of 
the  institution,  whether  or  not  they 
reside  in  the  director's  region,  have  the 
right  to  vote  to  remove  each  director. 


PART  62&-OISCLOSURE  TO 
SHAREHOLDERS 

3.  The  authority  citation  for  part  620 
continues  to  read  as  follows: 

Authority:  Sees.  5.17.  5.19,  8.11  of  the 
Farm  Credit  Act  (12  U.S.C.  2252,  2254, 
2279aa-ll);  sec.  424  of  Pub.  L.  100-233, 101 
Stat.  1568, 1656. 


Subpart  D — Association  Annual 
Meeting  Information  Statement 

§620.21    [Amended] 

4.  SectioiV  620.21  is  amended  by 
adding  the  wiwds  "or  elected"  after  the 
word  "nominated"  in  the  first  sentence 
of  paragraph  (d)(1). 

Dated:  June  6, 1995. 
Floyd  Fithian, 

Secretary.  Farm  Credit  Administration  Board. 
[PR  Doc.  95-14217  Filed  6-8-95:  8:45  am) 

BILLING  CODE  670e-01-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  94-NM-243-AD] 

Airworthiness  Directives;  AirtMJS  Model 
A300  and  A300-600  Series  Airplanes 


V 


AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  applicable  to  all  Airbus 
Model  A300  series  airplar  <;,  that 
currently  requires  repetitive  inspections 
for  cracking  of  the  No.  2  flap  beams,  and 
replacement  of  the  flap  beams,  if 
necessary.  That  AD  was  prompted  by 
reports  of  cracking  of  the  No.  2  flap 
beams.  This  action  would  provide 
optional  modifications  for  extending 
certain  inspection  thresholds,  and  an 
optional  terminating  modification  for 
certain  inspections.  This  action  also 
would  expand  the  applicability  of  the 
existing  AD  to  include  Model  A300-600 
series  airplanes.  The  actions  specified 
by  the  proposed  AD  are  intended  to 
prevent  asymmetry  of  the  flaps  due  to 
cracking  of  the  No.  2  flap  beams. 
DATES:  Comments  mast  be  received  by 
July  21,  1995. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  94-NM- 
243-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056.       C 
Comments  may  be  inspected  at  this     > 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Airbus  Industrie,  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex,  France. 
This  information  may  be  examined  at 
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the  FAA.  Transport  Airplane 
Directorate.  1601  Lind  Avenue,  SW.. 
Renton.  Washington. 
FOR  FURTHER  INFORMATION  CONTACT:  Tim 
Backman,  Aerospace  Engineer,  Airframe 
Branch,  ANM-120S,  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue.  SW.,  Renton.  Washington 
98055-4056;  telephone  (206)  227-2776; 
fax  (206)  227-1181. 

SUPPLEMENTARY  INFORMATION: 

Conunents  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposied  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  94-NM-243-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
94-NM-243-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

On  March  25. 1985,  the  FAA  issued 
AD  85-07-04,  amendment  39-5027  (49 
FR  45755,  April  2, 1985),  applicable  to 
all  Airbus  A300  series  airplanes,  to 
require  repetitive  inspections  for 
cracking  of  the  No.  2  flap  beams,  and 
replacement  of  the  flap  beams,  if 
necessary.  That  action  was  prompted  by 
reports  of  cracking  detected  in  the  No. 
2  flap  beams.  The  requirements  of  that 


AD  are  intended  to  prevent  asymmetry 
of  the  flaps  due  to  cracking  in  the  No. 
2  flap  beams. 

Since  the  issuance  of  that  AD,  Airbus 
has  issued  the  following  service  bulletin 
revisions  for  Model  A300  series 
airplanes: 

1.  Airbus  Service  Bulletin  A30O-57- 
116.  Revision  6,  dated  July  16.  1993. 
which  describes  procedures  for 
repetitive  ultrasonic  inspections  for 
cracking  in  the  base  member  and  side 
members  of  the  No.  2  flap  beams,  and 
replacement  of  the  beams,  if  necessary. 
(Revision  1  of  this  service  bulletin  was 
referenced  in  the  existing  AD.) 

2.  Airbus  Service  Bulletin  A30O-57- 
'l28.  Revision  3.  dated  January  26, 1990, 
which  describes  procedures  for  optional 
modification  of  the  No.  2  flap  beams 
(Modification  4740).  This  modification 
entails  performing  an  eddy  current 
inspection  of  the  bolt  holes  of  the  flap 
beam  and  oversizing  these  holes. 
Accomplishment  of  this  modification 
will  provide  a  new  flight  cycle 
threshold  before  the  next  inspection  is 
necessary.  (The  original  issue  of  this 
service  bulletin  was  referenced  in  the 
existing  AD.) 

3.  Airbus  Service  Bulletin  A300-57- 
141,  Revision  7,  dated  July  16, 1993. 
which  describes  a  second  optional 
modification  (Modification  5815).  This 
modification  will  extend  the  fatigue  life 
of  the  flap  beams.  The  modification 
involves  cold  working  and  increasing 
the  size  of  the  bolt  holes,  and  installing 
interference  fit  bolts.  As  with 
Modification  4740,  accomplishment  of 
Modification  5815  will  provide  a  new 
flight  cycle  threshold  before  the  next 
inspection  is  necessary. 

Since  Model  A300-600  series 
airplanes  are  similar  in  design  to  Model 
A300  series  airplanes  in  the  subject 
area,  the  Model  A300-600  is  subject  to 
the  same  addressed  unsafe  condition. 
Accordingly,  Airbus  has  issued  the 
following  service  bulletins  that  apply  to 
Model  A300-600  series  airplanes: 

1.  Airbus  Service  Bulletin  A300-57- 

6005,  Revision  2.  dated  December  16. 
1993,  which  describes  procedures  for 
repetitive  ultrasonic  inspections  for 
cracking  in  the  base  member  and  side 
members  of  the  No.  2  flap  beams.  (These 
inspections  are  identical  to  the     ^ 
inspections  specified  for  Model  A300 
series  airplanes  in  Airbus  Service 
Bulletin  A30O-57-116.) 

2.  Airbus  Service  Bulletin  A30O-57- 

6006.  Revision  4,  dated  July  25, 1994, 
which  describes  procedures  for 
installing  Modification  5815.  This 
modification  entails  increasing  the  size 
of  and  cold  working  certain  holes  in  the 
No.  2  flap  beams.  Once  accomplished, 
this  modification  increases  the  life  of 


the  flap  beam  and  eliminates  the  need 
for  repetitive  inspections,  if  it  is 
accomplished  after  15,000  total  landings 
have  been  accumulated  and  if  no 
cracking  is  detected  while  performing 
the  inspections  described  in  Airbus 
Service  Bulletin  No.  A300-57-6005, 
Revision  2,  dated  December  16,  1993. 

The  Direction  Generale  de  I'Aviation 
Civile  (DGAC),  which  is  the 
airworthiness  authority  for  France,  has 
approved  these  service  bulletins,  and 
has  issued  French  airworthiness 
directive  86-187-076(B)R3,  dated 
March  2, 1994,  in  order  to  assure  the 
continued  airworthiness  of  these 
airplanes  in  France. 

These  airplane  models  are 
manufactured  in  France  and  are  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  DGAC  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  DGAC, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  desigiili«gistered  in  the  United 
States,  the  proposed  AD  would 
supersede  AD  85-07-04  to  continue  to 
require  repetitive  inspections  for 
cracking  of  the  No.  2  flap  beams  of 
Model  A300  series  airplanes,  and 
replacement  of  the  flap  beams,  if 
necessary.  The  proposed  AD  would 
require  identical  inspections  of  Model 
A300-600  series  airplanes.  The 
proposed  AD  also  would  provide  an 
optional  terminating  modification  for 
the  repetitive  inspections  on  the  Model 
300-600  series  airplanes,  and  optional 
modifications  for  extending  certain 
inspection  thresholds  for  Model  A300 
series  airplanes.  The  actions  would  be 
required  to  be  accomplished  in 
accordance  with  the  service  bulletins 
described  previously. 

As  a  result  of  recent  communications 
with  the  Air  Transport  Association 
(ATA)  of  America,  the  FAA  has  learned 
that,  in  general,  some  operators  may 
misunderstand  the  legal  effect  of  AD's 
on  airplanes  that  are  identified  in  the 
applicability  provision  of  the  AD.  but 
that  have  been  altered  or  jppaired  in  the 
area  addressed  by  the  AD.iThe  FAA 
points  out  that  all  airplanes  identified  in 
the  applicability  provision  of  an  AD  are 
legally  subject  to  the  AD.  If  an  airplane 


has  been  altered  or  repaired  in  the 
affected  area  in  such  a  way  as  to  affect 
compliance  with  the  AD,  the  owner  or 
operator  is  required  to  obtain  FAA 
approval  for  an  alternative  method  of 
compliance  with  the  AD.  in  accordance 
with  the  paragraph  of  each  AD  that 
provides  for  such  approvals.  A  note  has 
been  included  in  this  notice  to  clarify 
this  long-standing  requirement. 

The  FAA  estimates  that  68  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  6  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Based  on  these 
figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $24,480,  or  $360  per 
airplane,  per  inspection  cycle. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Should  an  operator  of  a  Model  A300- 
600  series  airplane  elect  to  accomplish 
the  optional  terminating  action  rather 
than  continue  the  repetitive  inspections, 
it  would  take  approximately  55  work 
hours  to  accomplish  it,  at  an  average 
labor  rate  of  $60  per  work  hour.  Based 
on  these  figures,  the  total  cost  impact  of 
the  optional  terminating  action  would 
-be  $3,300  per  airplane. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  .Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not.  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26.  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 


List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety.  ^ 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C.  106(g):  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-5027  (49  FR 
45755,  April  2, 1985),  and  by  adding  a 
new  airworthiness  directive  (AD),  to 
read  as  follows: 


Airbus  Industrie:  Docket  94-NM-243-AD. 
Supersedes  AD  85-07-04,  Amendment 
39-5027. 
Applicability:  All  Model  A300  and  A30O- 
600  series  airplanes,  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
.  owner/ operator  must  use  the  authority 
provided  in  paragraph  (f)  to  request  approval 
from  the  FAA.  This  approval  may  address 
either  no  action,  if  the  current  configuration 
eliminates  the  unsafe  condition;  or  different 
actions  necessary  to  address  the  unsafe 
condition  described  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 
effect  of  the  changed  configuration  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  airplane  from 
the  applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  asymmetry  of  the  No.  2  flaps, 
accomplish  the  following: 

Note  2:  Paragraph  (a)  of  this  AD  restates  the 
requirement  for  an  initial  and  repetitive 
inspections  contained  in  paragraph  A.  of  AD 
85-07-04.  Therefore,  for  operators  who  have 
previously  accomplished  at  least  the  initial 
inspection  in  accordance  with  AD  85-07-04, 
paragraph  (a)  of  this  AD  requires  that  the 
next  scheduled  inspection  be  performed 
within  the  intervals  specified  in  (a)(1).  (a)(2). 
or  (a)(3),  as  applicable,  after  the  last 
inspection  performed  in  accmdance  with 
p.uagraph  A.  of  AD  85-07-04. 

Note  3:  Measurement  of  crack  length  is 
performed  by  measurement  of  the  probe 


displacement  (perpendicular  to  symmetry 
plane  of  beam)  between  defect  indication 
appearance  and  its  complete  disappearance. 
The  bolt  hole  indication  should  not  be 
interpreted  as  an  indication  of  a  defect.  These 
two  indications  appear  ver>'  close  together 
because  the  defects  originate  from  the  bolt 
holes. 

(a)  For  Model  A300  series  airplanes:  Prior 
to  the  accumulation  of  15,000  total  landings, 
or  within  the  next  120  days  after  May  9, 1985 
(the  effective  date  of  AD  85-07-04, 
amendment  39-5027),  whichever  occurs 
later,  inspect  for  cracking  of  the  base  steel 
member  and  light  alloy  side  members  of  the 
No.  2  flap  beams,  left  hand  and  right  hand, 
in  accordance  with  the  Accomplishment 
Instructions  of  Airbus  Service  Bulletin  A300- 
57-116,  Revision  No.  6.  dated  luly  16, 1993. 
Note  4:  Inspections  required  by  paragraph 
(a)  of  this  AD  that  have  been  accomplished 
prior  to  the  effective  date  of  this  AD  in 
accordance  with  Airbus  Service  Bulletin 
A300-57-116,  Revision  1,  dated  August  27, 
1983;  Revision  2,  dated  April  24. 1984; 
Revision  3,  dated  )uly  20, 1984;  Revision  4. 
dated  August  13. 1986;  or  Revision  5.  dated 
)uly  10, 1989;  as  applicable;  are  considered 
acceptable  for  compliance  with  the 
applicable  action  specified  in  this 
amendment. 

(1)  If  no  cracking  is  detected:  Except  as 
provided  by  paragraph  (c)  of  this  AD.  repeat 
the  inspection  at  intervals  not  to  exceed 
1.700  landings  until  the  requirements  of 
paragraph  (b)  of  this  AD  are  accomplished. 

(2)  If  any  crack  is  detected  that  is  less  than 
or  equal  to  4  mm:  Repeat  the  inspection  at 
intervals  not  to  exceed  250  landings,  until 
the  requirements  of  paragraph  (b)  of  this  AD 
are  accomplished. 

(3)  If  any  crack  is  detected  that  exceeds  4 
mm:  Prior  to  further  flight,  replace  the  flap 
beam  in  accordance  with  the  service  bulletin, 
and  prior  to  the  accumulation  of  15,000  flight 
cycles  on  the  replaced  flap  beam,  perform  the 
ultrasonic  inspection  as  required  by 
paragraph  (b)  of  this  AD. 

(b)  For  Model  A300  series  airplanes:  Prior 
to  the  accimiulation  of  15,000  total  landings, 
or  within  the  next  1.000  landings  after  the 
effective  date  of  this  AD,  whichever  occurs 
later,  perform  an  ultrasonic  inspection  to 
detect  cracking  of  the  No.  2  flap  beams,  in 
accordance  with  Airbus  Service  Bulletin  No. 
A300-57-116,  Revision  6,  dated  hiljq^. 
1993.  Accomplishment  of  this  iospecUon 
terminates  the  inspection  requjisd  by 
paragraph  (a)  of  this  AD. 

(1)  If  no  cracking  is  detected:  Except  as 
provided  by  paragraph  (c)  of  this  AD,  repeat 
the  ultrasonic  inspections  thereafter  at 
intervals  not  to  exceed  1.700  landings. 

(2)  If  any  crack  is  detected  beyond  the  boh 
hole,  and  that^ck  that  is  less  than  or  equal 
to  4  mm  in  length:  Repeat  the  ultrasonic 
inspections  thereafter  at  intervals  not  to 
exceed  250  landings. 

(3)  If  any  crack  is  detected  beyond  the  bolt 
hole  and  that  crack  is  greater  than  4  mm  in 
length:  Prior  to  further  flight,  replace  the  flap 
beam  in  accordance  with  the  service  bulletin, 
and  prior  to  the  accumulation  of  15.000  flight 
cycles  on  the  replaced  flap  beam,  perform  the 
ul.rasonic  inspection  as  required  by  this 
paragraph. 
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(c)  For  Model  A300  series  airplanes:  After 
accomplishing  the  initial  inspection  required 
by  paragraph  (b)  of  this  AD,  accomplishment 
of  either  paragraph  (c)(1)  or  (c)(2)  of  this  AD 
extends  the  fatigue  life  of  the  No.  2  flap  track 
beam  as  sf)ecified  in  those  paragraphs. 
.  provided  that  no  cracking  is  detected  during 
any  inspection  required  by  paragraph  (a)  or 
(b)  of  this  AD. 

(1)  Removal  of  any  damage  and  the 
installation  of  larger  diameter  bolts  on  the 
No.  2  flap  track  beam  (Modification  No. 
4740).  in  accordance  with  Airbus  Service 
Bulletin  No.  A300-57-128,  Revision  3,  dated 
January  26. 1990,  expends  the  interval  for  the 
first  repetitive  inspection  required  by 
paragraph  (b)  of  this  AD  from  1,700  landings 
to  12.000  landings,  provided  that 
Modification  No.  4740  is  accomplished  prior 
to  the  acamriulation  of  16,700  total  landings 
on  the  flap  beams.  Following 
accomplishment  of  the  first  repetitive 
inspection,  subsequent  repetitive  inspections 
shall  be  performed  at  intervals  not  to  exceed 
1,700  landings.  Or 

(2)  Cold  working  of  the  bolt  holes  and  the 
installation  of  larger  diameter  bolts  on  the 
No.  2  flap  track  beam  (Modification  No. 
5815),  in  accordance  with  Airbus  Service 
Bulletin  No.  A30O-57-141.  Revision  7,  dated 
July  16. 1993.  extends  the  interval  for  the 
first  repetitive  inspection  required  by 
paragraph  (b)  of  this  AD  from  1 .700  landing 
to  the  interval  specified  in  paragraph  (c)(2)Ti) 
or(c)(2)(ii)ofthisAD. 

(i)  if  interference  fit  bolts  that  are  15/32- 
inch  in  diameter  are  fitted,  the  interval  for 
the  first  repetitive  inspection  required  by 
paragraph  (b)  of  this  AD  is  extended  to 
22.000  landings,  provided  that  Modification 
5815  is  accomplished  prior  to  the 
accumulation  of  16.700  total  landings  on  the 
flap  beam.  Following  accomplishment  of  the 
first  repetitive  inspection  required  by 
paragraph  (b)  of  this  AD^  subsequent 
repetitive  insjjections  shall  be  performed  at 
intervals  not  to  exceed  1 .700  landings.  Or 

(ii)  If  interference  fit  bolts  that  are  'As-  or 
%-inch  in  diameter  are  fitted,  the  interval  for 
the  first  repetitive  inspection  required  by 
paragraph  (b)  of  this  AD  is  extended  to 
33.000  landings,  provided  that  Modification 
5815  is  accomplished  prior  to  the 
accumulation  of  16,700  total  landings  on  the 
flap  beam.  Following  accomplishment  of  the 
first  repetitive  inspection  required  by 
paragraph  (b)  of  this  AD.  subsequent 
repetitive  inspections  shall  be  performed  at 
intervals  not  to  exceed  1 .700  landings. 

(d)  For  Model  A300-600  series  airplanes: 
Prior  to  the  accumulation  of  15.000  total 
landings,  or  within  the  next  1,000  landings 
after  the  effective  date  of  this  AD,  whichever 
occurs  later,  perform  an  ultrasonic  inspection 
to  detect  cracking  of  the  No.  2  flap  track 
beams,  in  accordance  with  Airbus  Service 
Bulletin  No.  A300-57-6005,  Revision  2, 
dated  December  16, 1993. 

(1)  If  no  cracking  is  detected,  repeat  the 
ultrasonic  inspections  thereafter  at  intervals 
not  to  exceed  1 ,70Q  landings. 

(2)  If  any  crack  is  detected  beyond  the  boll 
hole  and  that  crack  that  is  less  than  or  equal 
to  4  mm  in  length:  Repeat  the  ultrasonic 
inspections  thereafter  at  intervals  not  to 
exceed  250  landings. 


(3)  If  any  crack  is  detected  beyond  the  bolt 
hole  and  that  crack  is  greater  than  4  mm  in 
length:  Prior  to  further  flight,  replace  the  flap 
beam  in  accordance  with  the  service  bulletin, 
and  prior  to  the  accvunulation  of  15.000 
landings  on  the  replaced  flap  beam,  jjerform 
the  ultrasonic  inspection  required  by 
p>aragraph  (b)  of  this  AD. 

(e)  For  Model  A300-600  series  airplanes: 
Installation  of  oversized  transition  fit  bolts  in 
cold-worked  holes,  in  accordance  with 
Airbus  Service  Bulletin  No.  A300-57-6006 
(Modification  5815).  Revision  4.  dated  July 
25. 1994.  constitutes  terminating  action  for 
the  repetitive  inspection  requirements  of 
paragraph  (d)  of  this  AD.  provided  that  no 
cracking  is  detected  during  any  inspection 
required  by  (paragraph  (d)  of  this  AD.  and 
provided  that  the  installation  is 
accomplished  prior  to  the  accumulation  of 
15.000  total  landings.  If  any  bolt  requires 
overaizing  above  7/16-inch  diameter  during 
accomplishment  of  this  installation,  prior  to 
further  flight,  repair  in  accordance  with  a 
method  approved  by  the  Manager. 
Standardization  Branch.  ANM-113,  FAA. 
Transport  Airplane  Directorate. 

Note  5:  If  Airbus  Service  Bulletin  No. 
A300-57-6005.  Revision  2.  dated  December 
16. 1993,  is  accomplished  concurrently  with 
Airbus  Service  Bulletin  No.  A30O-57-6O06  , 
Revision  3.  dated  December  16, 1993 
(Modification  5815).  the  ultrasonic 
inspection  for  cracking  required  by  paragraph 
(d)  of  this  AD  need  not  be  performed  since 
the  eddytnirrent  inspection  detailed  for 
Modification  5815  is  more  comprehensive. 

(f)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principial  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Standardization 
Branch,  ANM-113. 

Note  6:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Standardization  Branch. 
ANM-113. 

(g)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  June  5, 
1995. 

Darrell  M.  Pederson, 
Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
|FR  Doc.  95-14168  Filed  &-8-95;  8:45  am) 
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14  CFR  Part  39  4^ 

[Docket  No.  94-NM-184-A0] 

Airworthiness  Directives;  British 
Aerospace  Model  BAG  1-11  200  and 
400  Series  Airpianes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM), 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to  all 
British  Aerospace  Model  BAG  1-11  200 
and  400  series  airplanes.  This  proposal 
would  require  various  repetitive 
inspections  to  detect  cracks  in  certain 
panels  of  the  lower  skin  of  the  wing, 
and  in  certain  fixed  ribs  of  the  leading 
edge  of  the  wing.  This  proposal  would 
also  require  repair  or  replacement  of 
cracked  parts,  which  would  terminate 
certain  repetitive  inspections.  This 
proposal  is  prompted  by  reports  of 
cracking  in  certain  panels  of  the  lower 
skin  of  the  wing,  and  in  certain  fixed 
ribs  of  the  leading  edge  of  the  wing  due 
to  fatigue-related  stress.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  ensure  the  structural 
integrity  of  the  wing  by  detecting 
fatigue-related  cracking  in  a  timely 
manner  in  the  panels  of  the  lower  skin 
of  the  wing  or  in  the  fixed  ribs  of  the 
leading  edge  of  the  wing. 

DATES:  Comments  must  be  received  by 
July  21. 1995. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103. 
Attention:  Rules  Docket  No.  94-NM- 
184-AD,  1601  Lind  Avenue.  SW., 
Renton,  Washington  98055^056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
British  Aerospace,  Airbus  Limited,  P.O. 
Box  77.  Bristol  BS99  7AR,  England.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington. 

FOR  FURTHER  INFORMATJON  CONTACT: 
William  Schroeder.  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA.  Transport  Airplane  Directorate. 
1601  Lind  Avenue,  SW.,  Renton. 
Washington  98055-4056;  telephone 
(206)  227-2148;  fax  (206)  227-1149. 
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SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  94-NM-184-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Transport  Airplane  Directorate, 
ANM-103.  Attention:  Rules  Docket  No. 
94-NM-184-AD.  1601  Lind  Avenue. 
SW..  Renton,  Washington  98055-4056. 

Discussion 

The  Civil  Aviation  Authority  (CAA). 
which  is  the  airworthiness  authority  for 
the  United  Kingdom,  recently  notified 
the  FAA  that  an  imsafe  condition  may 
exist  on  all  British  Aerospace  Model 
BAC  1-11  200  and  400  series  airplanes. 
The  CAA  advises  that  it  has  received 
reports  of  cracking  in  panel  number  1  at 
rib  6  of  the  lower  skin  of  the  wing  on 
these  airplanes  that  had  accumulated 
17.000  to  42,000  total  flight  cycles. 
Cracking  was  also  found  in  the  panel 
aiunber  2  at  rib  10  of  the  lower  skin  of 
the  wing  on  these  airplanes  that  had 
accumulated  45.000  to  53.000  total 
flight  cycles.  Furthermore,  cracking  was 
found  injixedxibsj,  10,  and  14  of  the 
leading  edge  of  the  wing.  Investigation 
revealed  that  the  cause  of  this  cracking 
*ias  been  attributed  to  fatigue-related 
srress.  Fatigue-reiftted  rrarldog  in  the 


prnels  of  the  lower  skin  of  the  wing  or 
in  the  fixed  ribs  of  the  leading  edge  of 
the  wing,  if  not  detected  and  corrected 
in  a  timely  manner,  could  reduce  the 
structural  integrity  of  the  wing. 

British  Aerospace  has  issued  Alert 
Service  Bulletin  57-A-PM5992.  Issue  1, 
dated  Octot)er  14, 1992,  which  describes 
procedures  for  various  repetitive 
inspections  to  detect  cracks  in  panel 
number  1  at  rib  6  and  in  panel  number 
2  at  rib  10  of  the  lower  skin  of  the  wing, 
in  the  rebate  radius  of  panel  number  2 
at  the  joint  between  panels  1  and  2  of 
the  lower  skin  of  the  wing,  and  in  the 
top  and  bottom  flanges  of  fixed  ribs  6, 
10.  and  14  of  the  leading  edge  of  the 
wing.  This  alert  service  bulletin  also 
describes  procedures  for  repair  or 
replacement  of  cracked  parts,  which 
would  eliminate  the  need  for  certain 
repetitive  inspections.  The  CAA 
classified  this  alert  service  bulletin  as 
mandatory  in  order  to  assure  the 
continued  airworthiness  of  these 
airplanes  in  the  United  Kingdom. 

This  airplane  model  is  manufactured 
in  the  United  Kingdom  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  CAA  has 
kept^be  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  CAA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
.various  repetitive  inspections  to  detect 
cracks  in  panel  numhiier  1  at  rib  6  and 
in  panel  number  2  at  rib  10  of  the  lower 
skin  of  the  wing,  in  the  rebate  radius  of 
panel  number  2  at  the  joint  between 
panels  1  and  2  of  lower  skin  of  the  wing, 
and  in  the  top  and  bottom  flanges  of 
fixed  ribs  6, 10.  and  14  of  the  leading 
edge  of  ihe  wing.  This  proposed  AD 
would  also  require  repair  or 
replacement  of  cracked  parts,  which 
would  constitute  terminating  action  for 
certain  repetitive  inspection 
requirements.  The  actions  would  be 
required  to  be  accomplished  in 
a  cordance  with  the  alert  service 
bulletin  described  previously.  If  aiJ^ 
ijacks  are  detected  at  rib  10.  the  repair 
o'  panel  number  2  would  be  required  to 
oe  accomplished  in  accordance  with  a 
method  approved  by  the  FAA. 


As  a  result  of  recent  communications 
with  the  Air  Transport  Association 
(ATA)  of  America,  the  FAA  has  learned 
that,  in  general,  some  operators  may 
misunderstand  the  legal  effect  of  AD's 
on  airplanes  that  are  identified  in  the 
applicability  provision  of  the  AD.  but 
that  have  been  altered  or  repaired  in  the 
area  addressed  by  the  AD.  The  FAA 
points  out  that  all  airplanes  identified  in 
the  applicability  provision  of  an  AD  are 
legally  subject  to  the  AD.  If  an  airplane 
has  been  altered  or  repaired  in  the 
affected  area  in  such  a  way  as  to  affect 
compliance  with  the  AD.  the  owner  or 
operator  is  required  to  obtain  FAA 
approval  for  an  alternative  method  of 
compliance  with  the  AD,  in  accordance 
with  the  paragraph  of  each  AD  that 
provides  for  such  approvals.  A  note  has 
been  included  in  this  notice  to  clarify 
this  long  standing  requirement. 

The  FAA  estimates  that  31  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD.  that  it  would  take 
approximately  14  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Based  on  these 
figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $26,040.  or  $840  per 
airplane. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034^  February  26.  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 


30476 


Federal  Register  /  Vol.  60,  No.  Ill  /  Friday.  June  9.  1995  /  Proposed  Rules 


location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Autiiority:  49  U.S.C  App.  1354(a).  1421 
and  1423: 49  U.S.C  106(g);  and  14  CFR 
11.89. 

f  39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

British  Aerospace  Aiitnie  Limited  (Fonnerly 
British  A«n»sp«ce  Commercisl  Alrcraf) 
Limited,  British  Aeroepaoe  Aircraft 
Group):  Docket  94-NM-184-AD. 

Applicability:  All  Model  BAG  1-11  200 
and  400  series  airplanes,  certificated  in  any 
category. 

Note  1:  This  AO  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (d)  to  request  approval 
from  the  FAA.  This  approval  may  address 
either  no  action,  if  the  cxurent  conQguration 
eliminates  the  unsafe  condition;  or  difierent 
actions  necessary  to  address  the  unsafe 
condition  described  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 
effect  of  the  changed  configuration  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  airplane  from 
the  applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  ensure  the  structural  integrity  of  the 
wing,  accomplish  the  following: 

(a)  I>rior  to  the  accumulation  of  12,000  total 
landings  or  within  1 ,500  landings  after  the 
effective  date  of  this  AD,  whichever  occurs 
later,  perform  a  close  visual  and  dye 
penetrant  inspection  to  detect  cradu  in  panel 
number  1  at  rib  6  and  in  panel  number  2  at 
rib  10  of  the  lower  skin  of  the  wing,  in 
accordance  with  British  Aerospace  Alert 
■    Service  Bulletin  57-A-PM5992.  Issue  1, 
dated  October  14. 1992. 

(1)  If  no  crack  is  detected,  repeat  the 
inspections  thereafter  at  intervals  not  to 
exceed  8,000  landings. 


(2)  If  any  crack  is  detected  at  rib  6.  prior 
to  fiirther  flight,  repair  panel  number  1  in 
accord^ce  with  the  alert  service  bulletin. 
Accomplishment  of  this  repair  constitutes 
terminating  action  for  the  repetitive 
inspections  of  panel  number  1  as  required  by 
this  paragraph. 

(3)  If  any  crack  is  detected  at  rib  10,  prior 
to  further  flight,  repair  panel  number  2  in 
accordance  with  a  method  approved  by  the 
Manager,  Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate. 

(b)  Prior  to  the  accumulation  of  30,000 
total  landings  or  within  1.500  landings  after 
the  effective  date  of  this  AD.  whichever 
occurs  later,  perform  an  eddy  current 
inspection  to  detect  cracks  in  the  rebate 
radius  of  panel  number  2  at  the  joint  between 
panels  1  and  2  of  lower  skin  of  the  wing,  in 
accordance  with  British  Aerospace  Alert 
Service  Bulletin  57-A-PM5992,  Issue  1, 
dated  October  14, 1992. 

(1)  If  no  crack  is  detected,  repeat  the 
inspection  thereafter  at  intervals  not  to 
exceed  8.000  landings. 

(2)  If  any  crack  is  detected,  prior  to  further 
flight,  repair  panel  number  2  in  accordance 
with  the  alert  service  bulletin. 
Accomplishment  of  this  repair  constitutes 
terminating  action  for  the  repetitive 
inspections  of  panel  number  2  as  required  by 
this  paragraph. 

(c)  Prior  to  the  accumulation  of  30,000  total 
landings  or  within  1,500  landings  after  the 
effective  date  of  this  AD,  whichever  occurs 
later,  perform  a  close  visual  inspection  to 
detect  cracks  in  the  top  and  bottom  flanges 
of  fixed  ribs  6, 10,  and  14  of  the  leading  edge 
of  the  wing,  in  accordance  with  British 
Aerospace  Alert  Service  Bulletin  57-A- 
PM5992,  Issue  1,  dated  October  14, 1992. 

(1)  If  no  crack  is  detected,  repeat  the 
insi>ection  thereafter  at  intervals  not  to 
exceed  8,000  landings. 

(2)  If  any  crack  is  detected,  prior  to  further 
fUght,  replace  the  cracked  rib  with  a  new  rib, 
in  accordance  with  the  alert  service  bulletin. 
Prior  to  the  accumulation  of  30,000  total 
landings  on  the  newly  installed  rib,  perform 
a  close  visual  inspection  to  detect  cracks  on 
the  newly  installed  rib  in  accordance  with 
the  service  bulletin.  Repeat  the  inspection 
thereafter  at  intervals  not  to  exceed  8,000 
landings. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  bom  the  Standardization  Branch, 
ANM-113. 

(e)  Sp)ecial  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 


Issued  in  Renton,  Washington,  on  June  5, 
1995. 
Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

(FR  Doc.  95-14169  Filed  6-8-95;  8:45  am) 
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14  CFR  Part  39 

[Docket  No.  94-NM-232-AD] 

Airworttiiness  Directives;  Fokker 
Model  F28  Mark  0100  Series  Airplanes 

AQENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). . 

SUMMARY:  This  docimient  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Fokker  Model  F28  Mark  0100 
series  airplanes.  This  proposal  would 
require  modification  of  the  rear  spar-to- 
fuselage  attachment.  This  proposal  is 
prompted  by  a  report  indicating  that,^ 
during  full-scale  fatigue  tests  on  a 
Model  F28  Mark  0100  test  article, 
cracking  was  found  in  the  coupling 
plate  and  web  plate  of  the  rear  spar  end 
fitting  at  the  attachment  to  the  main 
frame  at  fuselage  station  17011  due  to 
fatigue-related  stress.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  fatigue-related 
cracking  in  the  rear  spar-to-fuselage 
attachment  which,  if  not  detected  and 
corrected  in  a  timely  manner,  could 
result  in  reduced  structural  integrity  of 
the  wing. 

DATES:  Conunents  must  be  received  by 
July  21, 1995. 

ADDRESSES:  Submit  conunents  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  94-NM- 
232-AD,  1601  Lind  Avenue,  SW.. 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m..  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Fokker  Aircraft  USA.  Inc.,  1199  North 
Fairfax  Street,  Alexandria,  Virginia 
22314.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue.  SW.,  Renton,  Washington. 
FOR  FURTHER  INF0RMATK3N  CONTACT:  Tim 
Dulin.  Aerospace  Engineer. 
Standardization  Branch.  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
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Washington  98055-4056;  telephone 
(206)  227-2141;  fax  (206)  227-1100. 

SUPPLEMENTARY  INFORMATtON: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  argimients  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and    , 
be  submitted  in  triplicate  to  the  address  '^ 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  94-NM-232-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  jjerson  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Ru'es  Docket  No. 
94-NM-232-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  Rijksluchtvaartdienst  (RLD), 
which  is  the  airworthiness  authority  for 
the  Netherlands,  recently  notified  the 
FAA  that  an  unsafe  condition  may  exist 
on  certain  Fokker  Model  F28  Mark  0100 
series  airplanes.  The  RLD  advises  that, 
during  full-scale  fatigue  tests  on  a 
Model  F28  Maik  0100  test  article, 
cracking  was  found  in  the  coupling 
plate  and  web  plate  of  the  rear  spar  end 
fitting  at  the  attachment  to  the  main 
frame  at  fuselage  station  17011. 
Additional  cracks  were  found  aroimd 
the  fastener  holes  in  the  rear  spar  end 
fitting.  Such  cracking  is  attributed  to 
fatigue-related  stress.  Fatigue-related 
cracking  in  the  rear  spar- to- fuselage 
attachment,  if  not  detected  and 
corrected  in  a  timely  maimer,  could 


result  in  reduced  structural  integrity  of 
the  wing. 

Fokker  has  issued  Service  Bulletin 
SBFlOO-53-039.  dated  February  10, 
♦1993,  which  describes  procedures  for 
modification  of  the  rear  spar-to-fuselage 
attachment.  This  modification  involves 
reinforcement  and  cold  sleeve 
expansion  of  the  coupling  of  the  rear 
spar-to-fuselage  attachment  and  of  the 
fastener  holes  of  the  rear  spar  end 
fitting.  This  modification  improves  the 
fatigue  life  of  the  rear  spar-to-fuselage 
attachment.  The  RLD  classified  this 
service  bulletin  as  mandatory  and 
issued  Dutch  airworthiness  directive 
BLA  93-027  (A),  dated  February  24, 
1993,  in  order  to  assure  the  continued 
airworthiness  of  these  airplanes  in  the 
Netherlands. 

This  airplane  model  is  manufactured 
in  the  Netherlands  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  RLD  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  RLD, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
modification  of  the  rear  spar-to-fuselage 
attachment.  The  actions  would  be 
required  to  be  accomplished  in 
accordance  with  the  service  bulletin 
described  previously. 

The  FAA  estimates  that  21  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  1 76  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Required  parts 
would  cost  approximately  $9,000  per 
airplane.  Based  on  these  figures,  the 
total  cost  impact  of  the  proposed  AD  on 
U.S.  operators  is  estimated  to  be 
$410,760,  or  $19,560  per  airplane. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 


between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
FlexibiUty  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  pari 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  3«— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C  106(g);  and  14  CFR 
11.89. 

S  39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Fokker  Docket  94-NM-232-AD. 

Applicability:  Model  F28  Mark  0100  series  / 
airplanes:  having  serial  numbers  11244 
through  11319  inclusive,  11321,  and  11323 
through  11332  inclusive;  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (b)  to  request  approval 
from  the  FAA.  This  approval  may  addiress 
either  no  action,  if  the  current  configuration 
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eliminates  the  unsafe  condition;  or  different 
actions  necessary  to  address  the  unsafe 
condition  described  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 
effect  of  the  changed  configuration  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  airplane  firom 
the  applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  fatigue-related  cracking  in  the 
rear  spar-to-fuselage  attachment,  which  could 
result  in  reduced  structural  integrity  of  the 
wing,  accomplish  the  following: 

(a)  Prior  to  the  accumulation  of  24,000  total 
flight  cycles  or  within  6  months  after  the 
effective  date  of  this  AD,  whichever  occurs 
later,  modify  the  rear  spar-to-fuselage 
attachment,  in  accordance  with  Fokker 
Service  Bulletin  SBFlOO-53-039.  dated 
February  10. 1993. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Brandr,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  June  5, 
1995. 

Darrell  M.  Pederson, 
Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
|FR  Doc.  95-14170  Filed  6-8-95;  8:45  am) 
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14  CFR  Part  71 

[Airspace  Docket  No.  95-AGL-6] 

Proposed  Modification  of  Class  E 
Airspace;  Mount  Vernon,  IL 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
modify  the  Class  E2  airspace  near 
Mount  Vemon-Outland  Airport,  Mount 
Vernon,  IL,  by  changing  the  airspace 
area's  effective  hours  from  part-time  to 
full-time.  The  intent  of  this  proposed 
action  is  to  enhance  safety  for  all 
potential  users  of  this  airspace  by 
providing  segregation  of  aircraft  using 


instrument  approach  procedures  in 
instnunent  conditions  from  other 
aircraft  operating  in  visual  weather 
conditions.  An  automated  Weather 
Observation  System  (AWOS)  provides 
24-hour  weather  reporting  capability  for 
the  airport  which  makes  it  possible  to 
designate  a  full-time  Class  E2  airspace 
area.  The  appropriate  publications 
would  be  modified  to  provide  the 
aviation  public  with  updated 
information. 

DATES:  Comments  must  be  received  on 
or  before  July  25,  1995. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of 
Assistant  Chief  Counsel,  AGL-7,  Rules 
Docket  No.  95-AGL-6,  2300  East  Devon 
Avenue.  Des  Flaines,  Illinois  60018. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel,  Federal  Aviation 
Administration,  2300  East  Devon 
Avenue,  Des  Flaines,  Illinois.  An 
informal  docket  may  also  be  examined 
during  normal  business  hours  at  the  Air 
Traffic  Division,  System  Management 
Branch,  Federal  Aviation 
Administration,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois. 
FOR  FURTHER  INFORMATION  CONTACT: 
Angelina  Perri,  Air  Traffic  Division, 
System  Management  Branch,  AGL-530, 
Federal  Aviation  Administration,  2300 
East  Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (708)  294-7571. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Comments  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  95- 
AGL-6."  The  postcard  will  be  date/time 
stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 


considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket,  FAA, 
Great  Lakes  Region,  Office  of  the 
Assistant  Chief  Cotmsel,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois, 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  the 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  Public  Inquiry 
Center,  APA-230,  800  Independence 
Avenue,  S.W.,  Washington,  DC  20591. 
or  by  calling  (202)  267-3484. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A,  which  describes  the  application 
procedures. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
modify  the  Class  E2  airspace  area  near 
Mount  Vemon-Outland  Airport,  Mount 
Vernon.  IL,  by  changing  the  airspace 
area's  effective  hours  from  part-time  to 
full-time.  The  intent  of  this  proposed 
action  is  to  enhance  safety  for  all 
potential  users  of  this  airspace  by 
providing  segregation  of  aircraft  using 
instrument  approach  procedures  in 
instrument  conditions  from  other 
aircraft  operating  in  visual  weather 
conditions.  An  AWOS  provides  24-hour 
weather  reporting  capability  for  the 
airport  which  makes  it  possible  to 
designate  a  full-time  Class  E2  airspace 
area.  The  appropriate  publications 
would  be  modified  to  provide  the 
aviation  public  with  updated 
information. 

Class  E  airspace  designations 
designated  as  a  surface  area  for  an 
airport  are  published  in  Paragraph  6002 
of  FAA  Order  740d.9B  dated  July  18, 
1994.  and  effective  September  16, 1994, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  document 
would  be  published  subsequently  in  the 
Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
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routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore,  this  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
under  the  criteriaof  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Administration  proposes  to 
amend  14  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  as 
follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  40103,  40113,  40102; 
E.O.  10854,  24  FR  9565.  3  CFR,  1959-1963 
Comp..  p.  389;  49  U.S.C  106(g);  14  CFR 
11.69. 

$71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9B,  Airspace 
Designations  and  Reporting  Points, 
dated  July  18, 1994,  and  effective 
September  16, 1994,  is  amended  as 
follows: 

Paragraph  6002    Class  E  airpsace  areas 
designated  as  a  surface  area  for  an 
airport 

*         •         •         *         • 

AGL  IL  E2  Mount  Vernon,  IL    (Revised] 

Mount  Vemon-Outland  Airport,  IL 

(Ut.  38'"19'24"  N,  long.  88''51'31"  W) 
Mount  Vemon  VOR/DME 

(Ut.  38»21'43"  N,  long.  88'>48'26"  W) 
Within  a  4.2-mile  radius  of  Mount  Vemon- 
Outland  Airport  and  within  4  miles  each  side 
of  the  Mount  Vemon  VOR/DME  044°  radial 
extending  from  the  4.2-mile  radius  to  9.1 
miles  northeast  of  the  VOR/DME. 
***** 

Issued  in  Des  Plaines,  Illinois  on  May  30, 
1995. 

Roger  Wall, 

Manager,  Air  Traffic  Division. 
|FR  Doc.  95-14173  Filed  6-8-95;  8:45  am) 
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14  CFR  Part  71 

[Airspace  Docket  No.  9S-AGL-6] 

Proposed  Modification  of  Class  E 
Airspace;  Devils  Lake,  ND 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
modify  the  Class  E5  airspace  near  Devils 
Lake,  ND.  Based  on  the  results  of  an 
airspace  review  the  existing  geographic 
size  of  the  E5  airspace  area  is 
insufficient  to  accommodate  existing 
instrument  approach  procedures  to 
Devils  Lake  Municipal  Airport,  Devils 
Lake,  ND.  The  intent  of  this  proposed 
action  is  to  provide  segregation  of 
aircraft  using  instrument  approach 
procedures  in  instrument  conditions 
&t)m  other  aircraft  operating  in  visual 
weather  conditions.  The  area  would  be 
depicted  on  aeronautical  charts  to 
provide  a  reference  for  pilots  operating 
under  Visual  Flight  Rule  (VFR). 
DATES:  Comments  must  be  received  on 
or  before  July  25, 1995. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Assistant  Chief  Coimsel,  AGL-7,  Rules 
Docket  No.  95-AGL-5,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois  60018. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel,  Federal  Aviation 
Administration,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois.  An 
informal  docket  may  also  be  examined 
during  normal  business  hours  at  the  Air 
Traffic  Division,  System  Management 
Branch,  Federal  Aviation 
Administration,  2300  East  Devon 
Avenue,  Des  Plaines.  Illinois. 
FOR  FURTHER  INFORMATION  CONTACT: 
Angeline  Perri,  Air  Traffic  Division, 
System  Management  Branch,  AGL-^530, 
Federal  Aviation  Administration,  2300 
East  Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (708)  294-7571. 

SUPPLEMENTARY  INFORMATK3N: 

Comments  Invited 

Interested' parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  argiiments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  jjarticularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 


Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  95- 
AGI^5."  The  postcard  will  be  date/time 
stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket,  FAA. 
Great  Lakes  Region,  Office  of  the 
Assistant  Chief  Counsel,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois, 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  the 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  Public  Inquiry 
Center,  APA-230,  800  Independence 
Avenue.  S.W..  Washington.  DC  20591, 
or  by  calling  (202)  267-3484. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  Tor  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A,  which  describes  the  application 
procedures. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
modify  the  Class  E5  airspace  near  Devils 
Lake,  ND.  Based  on  the  results  of  an 
airspace  review  the  existing  geographic 
size  of  the  E5  airspace  area  is 
insufficient  to  accommodate  existing 
instrument  approach  procedures  to 
Devils  Lake  Municipal!  Airport,  Devils 
Lake,  ND.  The  intent  of  this  proposed 
action  is  to  provide  segregation  of 
aircraft  using  instnunent  approach 
,  procedures  in  instrument  conditions 
'  from  other  aircraft  operating  in  visual 
weather  conditions.  The  area  would  be 
depicted  on  aeronautical  charts  thereby 
enabling  pilots  to  circiunnavigate  the 
area  or  otherwise  comply  with  IFR 
procedures. 
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Class  E  airspace  designations  for 
airspace  extending  upward  from  700 
feet  or  more  above  the  surface  of  the 
earth  are  published  in  Paragraph  6005  of 
FAA  Order  7400.9B,  dated  July  18. 
1994.  and  effective  September  16. 1994, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  document 
would  be  published  subsequently  in  the 
Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore,  this  proposed  regulation — (1) 
is  not  a  "signiHcant  regulatory  action" 
under  Executive  order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warraHt  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
im{>act  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subiects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference. 
Navigation  (air). , 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me.  the  Federal 
Aviation  Administration  proposes  to 
amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  f>art  71 
continues  to  read  as  follows: 

Authority:49  U.S.C  40103,  40113,  40120; 
E.O.  10854,  24  FR  9565,  3  CFR  1959-1963 
Comp.,  p.  389;  49  U.S.C  106(g);  14  CFR 
11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9B,  Airspace 
Designations  and  Reporting  Points, 
dated  July '18, 1994,  and  effective 
September  16. 1994,  is  amended  as 
follows: 

Pamgraph  6005    Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AGL  ND  ES  Devils  Lake,  ND    (Revised) 
Devils  Lake  Municipal  Airport.  ND 


(Lat.  48''06'  51"  N,  long.  98''54'  32"  W) 
Devils  Lake  VORTAC 

(Lat.  48''06'  48"  N,  long.  98°54'  29"  W) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  an  8.7-mile 
radius  of  the' Devils  Lake  Municipal  Airport 
and  that  airspace  extending  upward  from 
1.200  feet  above  the  surface  within  a  22-raile 
radius  of  the  Devils  Lake  VORTAC 

•  •  •  0  • 

Issued  in  Des  Plaines,  Illinois  on  May  30, 
1995. 

Roger  Wall, 

Manager,  Air  Traffic  Division. 
(FR  Etoc.  95-14174  Filed  5-8-95;  8:45  am) 
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14  CFR  Part  71 

[Airspace  Docket  No.  95-ANM-6] 

Proposed  Realignment  of  VOR-Federal 
Airway  V-421;  CO 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  proposed  rule  would 
extend  Federal  Airway  V-421  from  the 
Kremmling,  CO,  Very  High  Freauency 
Omnidirectional  Range/Tactical  Air 
Navigation  (VORTAC)  to  Robert,  CO. 
Very  High  Frequency  Omnidirectional 
Range/Distance  Measuring  Equipment 
(VOR/DME)  to  the  HAHNS  Intersection. 
This  action  would  improve  traffic  flow 
and  reduce  pilot/controller  workload. 

DATES:  Comments  must  be  received  on 
or  before  July  28. 1995. 

ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager.  Air 
Traffic  Division.  ANM-500.  Docket  No. 
95-ANM-6,  Federal  Aviation 
Administration,  1601  Lind  Avenue, 
SW..  Renton.  WA  98055-4056. 

The  official  docket  may  be  examined 
in  the  Rules  Docket,  Office  of  the  Chief 
Counsel.  Room  916.  800  Independence 
Avenue,  SW.,  Washington,  DC. 
weekdays,  except  Federal  holidays, 
between  8:30  a.m.  and  5:00  p.m. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division. 

FOR  FURTHER  INFORMATION  CONTACT: 
Norman  W.  Thomas,  Airspace  and 
Obstruction  Evaluation  Branch  (ATP- 
240),  Airspace-Rules  and  Aeronautical 
Information  Division.  Air  Traffic  Rules 
and  Procedures  Service.  Federal 
Aviation  Administration.  800 
Independence  Avenue.  SW., 
Washington,  DC  20591;  telephone:  (202) 
267-9230. 


SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  argimients  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  piust  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  95- 
ANM-6."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration.  Office  of 
Public  Affairs.  Attention:  Public  Inquiry 
Center,  APA-220,  800  Independence 
Avenue.  SW..  Washington,  DC  20591,  or 
by  calling  (202)  267-3485. 

Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
1 1-2A.  which  describes  the  appUcation 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
extend  Federal  Airway  V-421  from  the 
Kremmling.  CO.  VORTAC  to  the  Robert. 
CO.  VOR/DME  to  the  HAHNS 
Intersection.  In  addition,  this  action 
would  create  two  new  intersections. 
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"ECHO"  and  "HAHNS."  to  support  a 
new  instnunent  approach  procediue  for 
the  Steamboat  Springs  Bob  Adam 
Airport.  This  action  would  improve 
traffic  flow  and  reduce  pilot/controller 
workload.  Domestic  VOR  Federal 
airways  are  published  in  paragraph 
6010(a)  of  FAA  Order  7400.9B  dated 
July  18. 1994,  and  effective  September 
16, 1994,  which  is  incorporated  by 
reference  in  14  CFR  71.1.  The  Domestic 
VOR  Federal  airway  listed  in  this 
document  would  be  published 
subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore  -  (1)  is  not  a  "significant 
regulatory  action"  under^ixecutive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26,  1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Fart  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  40103.  40113,  40120; 
E.O.  10854,  24  FR  9565,  3  CFR,  1959-1963 
Comp.,  p.  389;  49  U.S.C  106(g); 44  CFR 
11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.98.  Airspace 
Designations  and  Reporting  Points, 
dated  July  18, 1994.  and  effective 
September  16. 1994.  is  amended  as 
follows: 

Paragraph  6010(a)    Domestic  VOF  Federal 
Airways 

*         •         *         •         • 

V-421    (Revised] 


From  Zuni.  NM.  via  Gallup.  NM; 
Farmington,  NM;  Durango,  CO;  Blue  Mesa, 
CO;  Red  Table,  CO:  Kremmling,  CO:  Robert, 
CO;  INT  Robert  340*  T(327  "M)  and  Hayden. 
CO,  055"  T(041''  M)  radials. 
•         •         •         •         • 

Issued  in  Washington,  DC,  on  June  5, 1995. 
Harold  W.  Becker, 

Manager,  Airspace-Rules  and  Aeronautical 
Information  Division. 
[FR  Doc.  95-14175  Filed  6-8-95;  8:45  am] 

BILUNO  CODE  4t10-13-U 


14  CFR  Part  71 

[Airspace  Docket  No.  9S-AWP-«] 

Proposed  Revocation  of  Class  D 
Airspace  Area  at  Miramar  NAS.  CA 

AGENCY:  Federal  Aviation 

Administration  [FAA],  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
revoke  the  Class  D  airspace  area  at 
Miramar  NAS,  CA.  This  airspace  is 
presently  contained  within  the  San 
Diego,  CA,  Class  B  surface  area,  and  is 
no  longer  required. 

DATES:  Comments  must  be  received  on 
or  before  July  10, 1995. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Attn: 
Manager.' System  Management  Branch, 
AWP-530.  Docket  No.  95-AWP-9.  Air 
Traffic  Division.  P.O.  Box  92007, 
Worldway  Postal  Center,  Los  Angeles, 
Cahfomia,  90009. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel,  Western  Pacific  Region, 
Federal  Aviation  Administration,  Room 
6007, 15000  Aviation  Boulevard, 
Lawndale,  Cahfomia,  90261. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  Office  of  the  Manager,  System 
Management  Branch,  Air  Traffic 
Division,  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Scott  Speer,  System  Management 
Specialist,  System  Management  Branch, 
AWP-530,  Air  Traffic  Division, 
Western-Pacific  Region,  Federal 
Aviation  Administration,  15000 
Aviation  Boulevard,  Lawndale, 
Cahfomia  90261,  telephone  (310)  297- 
0010. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 


supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  the  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  95- 
AWP-9."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  Ught 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  System  Management 
Branch,  Air  Traffic  Division,  15000 
Aviation  Boulevard,  Lawndale, 
Cahfomia  90261,  both  before  and  after 
the  closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  be  filed  in  the 
docket. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  System 
Management  Branch,  P.O.  Box  92007, 
Worldway  Postal  Center,  Los  Angeles, 
California  90009.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  maiUng  hst  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2A.  which 
describes  the  application  procedures. 

The  Proposal  ^ 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71) 
by  revoking  the  Class  D  airspace  area  at 
Miramar  NAS,  CA.  This  airspace  is 
presenting  located  within  the  San  Diego, 
CA,  Class  B  surface  area.  Class  D 
airspace  designations  are  published  in 
paragraph  5000  of  FAA  Order  7400.9B, 
dated  July  18, 1994,  and  effective 
September  16,  1994,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  D  airspace  designation 
listed  in  this  document  would  be 
removed  subsequently  in  this  Order. 
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The  FAA  has  determined  that  this 
proposed  regulation  only  involves 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore,  this  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  10034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subiects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Administration  proposes  to 
amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  as  follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  40103.  40113.  40120; 
E.O.  10854,  24  FR  9565.  3  CFR.  1959-1963 
Comp..  p.  389;  49  U.S.C  106(g);  14  CPR 
11.69. 

§71.1    [Amandad] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9B,  Airspace 
Designations  and  Reporting  Points, 
dated  July  18.  1994,  and  effective 
September  16, 1994,  is  amended  as 
follows: 

Paragraph  5000    Qass  D  Airspace 


AWPCA  D  Mirunar  NAS,  CA  [Removed] 

***** 

Issued  in  Los  Angeles,  California,  on  May 
31, 1995. 

Dennis  T.  Koehler. 
Acting  Manager.  Air  Traffic  Division, 
Western-Pacific  Region. 
(FR  Doc.  95-14177  Filed  6-8-95;  8:45  am] 

MUJNO  OOOC  4t10-1S-M 


SOCIAL  SECURITY  ADMINISTRATION 
20  CFR  Parts  404  and  416 

RIN0960-AE06 

Administrative  Review  Process, 
Testing  Modifications  to  Prehearing 
Procedures  and  Decisions  by 
Adjudication  Officers 

AGENCY:  Social  Security  Administration. 
action:  Proposed  rule. 

SU«IMARY:  We  propose  to  amend  our 
rules  to  establish  the  authority  to  test 
the  position  of  an  adjudication  officer 
who,  under  the  Plan  for  a  New 
Disability  Claim  Process  approved  by 
the  Commissioner  of  Social  Security  in 
September  1994  (the  disability  redesign 
plan),  would  be  the  focal  point  for  all 
prehearing  activities  when  a  request  for 
a  hearing  before  an  administrative  law 
judge  (ALJ)  is  filed.  The  adjudication 
officer  is  an  integral  element  of  the 
disability  redesign  plan.  We  expect  that 
our  test  of  the  adjudication  officer 
position  will  provide  us  with  sufficient 
information  to  determine  the  effect  of 
the  position  on  the  hearing  process. 
This  proposed  rule  only  refers  to  the 
changes  to  the  disabiUty  procedures  we 
will  test.  Unless  specified,  all  other 
regulations  related  to  the  disability 
determination  process  remain 
unchanged. 

DATES:  To  be  sure  that  your  comments 
are  considered,  we  must  receive  them 
no  later  than  July  10, 1995. 
ADDRESSES:  Comments  should  be 
submitted  in  writing  to  the 
Commissioner  of  Social  Security,  P.O. 
Box  1585,  Baltimore.  Maryland  21235, 
sent  by  telefax  to  (410)  966-2830,  sent 
by  E-mail  to  "regulationsessa.gov,"  or 
delivered  to  the  Division  of  Regulations 
and  Rulings.  Social  Security 
Administration,  3-B-l  Operations 
Building,  6401  Security  Boulevard, 
Baltimore,  Maryland  21235,  between 
8:00  a.m.  and  4:30  p.m.  on  regular 
business  days.  Comments  may  be 
inspected  during  these  same  hours  by 
making  arrangements  with  the  contact 
person  shown  below. 

The  electronic  file  of  this  document  is 
available  on  the  Federal  Bulletin  Board 
(FBB)  at  9:00  a.m.  on  the  date  of 
publication  in  the  Federal  Register.  To 
download  the  file,  modem  dial  (202) 
512-1387.  The  FBB  instructions  will 
explain  how  to  download  the  file  and 
the  fee.  This  file  is  in  Wordpwrfect  and 
will  remain  on  the  FBB  during  the 
comment  period. 

FOR  FURTHER  INFORMATION  CONTACT: 
Harry  J.  Short,  Legal  Assistant,  Division 
of  Regulations  and  Rulings,  Social 


Security  Administration,  6401  Security 
Boulevard,  Baltimore,  Maryland  21235, 
(410)  965-6243. 
SUPPI.EMENTARY  INFORMATION: 

BACKGROUND 

The  Social  Security  Administration 
(SSA)  decides  claims  for  Social  Security 
benefits  under  title  II  of  the  Social 
Security  Act  (the  Act)  and  for 
Supplemental  Security  Income  (SSI) 
benefits  under  title  XVI  of  the  Act  in  an 
administrative  review  process  that 
generally  consists  of  four  steps. 
Claimants  who  are  not  satisfied  with  the 
initial  determination  we  make  on  a 
claim  may  request  reconsideration. 
Claimants  who  are  not  satisfied  with  our 
reconsidered  determination  may  request 
a  hearing  before  an  ALJ,  and  claimants 
who  are  dissatisfied  with  an  ALJ's 
decision  may  request  review  by  the 
Appeals  Council.  Claimants  who  have 
completed  these  steps  and  who  are  not 
satisfied  with  our  final  decision,  may 
request  judicial  review  of  the  decision 
in  the  Federal  courts. 

Generally,  when  a  claim  is  filed  for 
Social  Security  or  SSI  benefits  based  on 
disability,  a  State  agency  makes  the 
initial  and  reconsideration  disability 
determination  for  us.  A  hearing 
requested  after  we  have  made  a 
reconsideration  determination  is 
conducted  by  an  ALJ  in  one  of  the  132 
hearing  offices  we  have  nationwide. 

Applications  for  Social  Security  and 
SSI  benefits  based  on  disability  have 
risen  dramatically  in  recent  years.  The 
number  of  new  disability  claims  SSA 
received  in  Fiscal  Year  (FY)  1994—3.56 
million — represented  a  40  percent 
increase  over  the  number  received  in  FY 
1990 — 2.55  million.  Requests  for  an  ALJ 
hearing  also  have  increased 
dramatically.  In  FY  1994,  our  hearing 
offices  had  almost  540,000  hearing 
receipts,  and  most  of  these  receipts  were 
filed  by  persons  claiming  disability 
benefits.  In  that  year,  the  number  of 
hearing  receipts  we  received  exceeded 
the  number  of  receipts  we  received  in 
FY  1990  by  more  than  70  percent. 

Despite  management  initiatives  that 
resulted  in  a  record  increase  in  ALJ 
productivity  in  FY  1994  and  the  hiring 
of  more  than  200  new  ALJs  and  more 
than  650  new  support  staff  in  that  year, 
the  number  of  cases  pending  in  our 
hearing  offices  has  reached 
unprecedented  levels — more  than 
480,000  at  the  end  of  FY  1994. 

In  order  to  process  this  workload  the 
disability  redesign  plan  contains  other 
changes  to  the  disability  determination 
process  by  which  SSA  plans  to  decrease 
processing  times  while  providing  world 
class  service.  For  example,  the  disability 
redesign  plan  envisions  a  streamUned 
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initial  disability  determination  process 
which  will  result  in  more  timely 
determinations  and  the  elimination  of 
the  reconsideration  step  in  the 
administrative  review  process  for 
disability  claims.  We  expect  that  one 
consequence  of  these  initiatives  will  be 
an  increase  in  the  number  of  requests 
for  hearings  filed  over  the  next  several 
years.  In  light  of  these  growring 
workload  expectations,  and  to  process 
more  efficiently  the  hearing  requests 
now  pending  at  our  hearing  offices,  we 
are  issuing  this  notice  of  proposed  rule 
making  (NPRM)  which  proposes  to 
establish  the  authority  to  test  having  an 
adjudication  officer  conduct  prehearing 
development  and,  if  appropriate,  issue  a 
decision  wholly  favorable  to  the 
claimant. 

We  expect  that  use  of  an  adjudication 
officer  process,  as  described  in  our  Plan 
for  a  New  Disability  Claim  Process,  will 
enable  us  to  ensure  development  of  a 
complete  record  and  to  issue  decisions 
in  a  more  efficient  manner  when  a 
request  for  a  hearing  has  been  filed. 
Under  this  NPRM,  we  propose  initially 
to  test  the  adjudication  officer  position 
before  implementing  it  as  contemplated 
in  the  disability  redesign  plan.  We 
anticipate  that  our  tests  of  the 
adjudication  officer  position  will 
provide  us  with  information  regarding 
the  effect  the  position  has  on  the 
hearing  process  currently,  and  how  to 
best  implement  it  under  the  redesigned 
disability  process.  We  will  do  this  by 
testing  the  adjudication  officer  position 
alone  and  in  combination  with  one  or 
more  of  the  tests  we  are  conducting 
pursuant  to  the  final  rule  "Testing 
Modifications  to  the  Disability 
Determination  Procedures,"  which  was 
published  in  the  Federal  Register  on 
April  24, 1995  (60  FR  20023). 

We  consider  testing  and 
implementation  of  the  adjudication 
officer  position  to  be  a  high  priority.  It 
is  a  complementary  approach  to  short- 
term  disability  processing  initiatives  we 
currently  are  undertaking  which  are 
designed  to  reduce  pending  requests  for 
hearings  from  more  than  480,000  at  the 
end  of  FY  1994  to  375.000  at  the  end  of 
FY  1996.  One  short-term  initiative  is  set 
out  in  the  NPRM  we  published  in  the 
Federal  Register  on  April  14, 1995  (60 
FR  19008)  to  authorize  attorney  advisors 
in  our  Office  of  Hearings  and  Appeals 
to  conduct  certain  prehearing 
proceedings  and,  where  appropriate, 
issue  decisions  which  are  wholly 
favorable  to  the  claimant.  The  principal 
aim  of  the  attorney  advisor  prcicedures 
is  to  expedite  decisions  on  pending 
requests  for  hearings.  The  adjudication 
officer  process  is  focused  on  making 
more  efficient  use  of  existing  resources 


so  that  ongoing  cases  are  processed 
more  timely  and  in  a  more  efficient 
manner.  This  proposed  rule  authorizing 
testing  of  an  adjudication  officer 
process,  if  published  as  a  final  rule,  will 
allow  us  to  test  the  effect  of  a  process 
that  we  expect  will  allow  us  to  better 
manage  the  hearing  process  in  the  years 
to  come. 

In  view  of  the  salutary  effect  we 
expect  this  rule  to  have  on  our  ability 
to  improve  our  service  to  claimants,  and 
the  importance  we  place  on  ensuring 
that  we  adjudicate  claims  timely  and 
accurately,  we  are  providing  a  30-day 
comment  period  for  this  rule  rather  than 
the  60-day  period  we  usually  provide. 
We  also  believe  that  a  30-day  comment 
period  is  appropriate  in  this  instance 
because  we  previously  provided  the 
public  with  the  opportunity  to  comment 
on  all  aspects  of  the  disability  redesign 
plan,  including  the  establishment  of  the 
adjudication  officer  position.  We  believe 
that  for  these  reasons,  a  30-day 
comment  period  is  sufficiently  long  to 
allow  the  public  a  meaningful 
opportunity  to  comment  on  the 
proposed  rule  in  accordance  with 
Executive  Order  12866. 

The  proposed  rules  are  explained 
below  in  more  detail. 

Prehearing  Procedures  Under  the 
Disability  Redesign  Plan 

On  April  15, 1994,  SSA  published  a 
notice  in  the  Federal  Register  (59  FR 
18188),  setting  out  a  proposal  to 
reengineer  the  initial  and  administrative 
review  process  we  use  to  determine  an 
individual's  entitlement  to  Social 
Security  and  SSI  benefits  based  on 
disability.  Comments  on  this 
comprehensive  and  far-reaching 
proposal  were  requested,  and  during  the 
comment  period  that  began  on  April  1, 
1994,  and  ended  on  June  14, 1994,  SSA 
received,  from  a  broad  spectrum  of 
respondents,  over  6,000  written 
responses  and  extensive  verbal 
comments.  The  commenters  expressed 
their  belief  that  improvements  were 
needed  to  provide  better  service  and  to 
manage  the  claims  process  more 
effectively.  While  some  concerns  were 
expressed,  the  commenters  praised  SSA 
for  taking  on  the  task  of  redesigning  the 
disability  claim  process. 

On  September  7, 1994,  the 
Commissioner  of  Social  Security 
accepted  the  revised  disability  redesign 
plan  that  was  submitted  for  her 
approval  on  June  30, 1994,  with  the  full 
understanding  that  some  aspects  of  the 
proposal  would  require  research  and 
testing.  The  plan  as  approved  by  the 
Commissioner  was  published  in  the 
Federal  Register  on  September  19, 1994 
(59  FR  47887). 


The  plan  anticipates  a  redesigned, 
two-level  process  for  deciding  social 
security  and  SSI  claims  based  on 
disability.  The  claimant's  right  of 
administrative  review  following  an 
initial  determination  will  be  to  request 
an  ALJ  hearing.  When  a  hearing  is 
requested,  as  planned  in  the  redesigned 
process,  the  focal  point  for  prehearing 
activities  will  be  an  adjudication  officer 
who  will  work  with,  among  others, 
claimants  and  their  representatives. 
Adjudication  officers  will  have 
authority  to  make  decisions  wholly 
favorable  to  the  claimant  where  such 
decisions  are  warranted  by  the 
evidence. 

The  adjudication  officer,  together 
with  the  claimant  and  his  or  her 
representative,  will  have  responsibility 
for  ensuring  that  claims  coming  before 
ALJs  are  fully  developed. 

The  procedures  outlined  in  the 
disability  redesign  plan  make  the  best 
use  of  representatives'  services  by 
defining  the  clear  responsibility  on  the 
part  of  claimants  and  their 
representatives  to  submit  evidence.  One 
of  the  features  of  the  adjudication  officer 
process  is  an  informal  conference  with 
a  claimant's  representative  to  identify 
the  issues  in  dispute  and  to  prepare 
written  agreements  regarding  those 
issues  which  are  not  in  dispute  and 
those  issues  proposed  for  hearing.  We 
would  not  ask  a  claimant  who  does  not 
have  a  representative  to  limit  issues 
prior  to  the  hearing.  However,  if  the 
claimant  obtains  representation 
subsequent  to  the  AO's  conclusion  that 
the  case  is  ready  for  a  hearing,  the  case 
will  be  returned  to  the  AO  who  will 
conduct  an  informal  conference  with 
the  claimant  and  his  representative. 

In  this  NPRM  we  propose  to  amend 
our  rules  by  adding  new  §§  404.943  and 
416.1443  to  establish  the  authority  to 
test  having  an  adjudication  officer  be 
le  focal  point  for  prehearing  activities, 
is  described  in  the  disability  redesign 
>lan. 

For  many  years,  our  hearing  offices 
nationwide  have  productively  utilized 
^arious  forms  of  prehearing 
development.  We  have  successfully 
conducted  tests  of  a  standard  prehearing 
development  process.  Our  recent 
experience  with  many  of  the  elements  of 
the  adjudication  officer's 
responsibilities  and  duties  has  given  us 
some  information  about  the  effect  the 
establishment  of  an  adjudication  officer 
position  would  have  on  the 
administrative  review  process. 
However,  as  we  believe  that  further 
information  will  be  helpful,  we  will 
begin  testing  the  adjudication  officer 
position  as  soon  as  possible  after 
publication  of  a  final  rule  in  order  to 
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assess  whether  the  position  meets  the 
goals  of  the  disability  redesign  process 
and  whether  it  will  have  an  effect  on 
administrative  and  program 
expenditures.  We  propose  that  the 
adjudication  officer's  functions  will  be 
performed  when  a  hearing  before  an  ALJ 
is  requested.  We  will  be  closely 
managing  the  tests  of  the  adjudication 
officer  position  to  ensure  that  the 
procedures  are  consistently  and 
effectively  applied  at  all  locations. 
In  accordance  with  the  goals  and 
directives  of  the  National  Performance 
Review  I  and  11  and  our  disability 
redesign  plan,  the  nature  of  the 
adjudication  officer  must  be  flexible  to 
make  the  best  use  of  available  program 
resources  consistent  with  providing 
world  class  service  to  our  customers. 
Accordingly,  the  rule  as  proposed  for 
testing  permits  the  adjudication  officer 
to  be  a  qualified  employee  of  the  SSA 
or  a  State  agency  that  makes  disability 
determinations  for  us.  The  adjudication 
officer  may  be  located  in  field  offices  or 
program  service  centers,  in  State 
agencies  that  make  disability 
determinations  fdr  us,  in  our  Office  of 
Hearings  and  Appeals,  or  in  our 
Regional  Office  of  Program  and  Integrity 
Reviews. 

Adjudication  Officer  Qualifications 

The  adjudication  officer  will  be 
expected  to  bring  relevant  exf)erience  to 
the  position,  with  additional  training 
provided  as  may  be  essential  to 
complete  the  preparation  of  the 
individual  to  assume  the  full  range  of 
duties.  The  adjudication  officer  must  be 
qualiHed  to  communicate  effectively 
with  the  public  (including  claimant 
'representatives),  in  informal 
conferences  and  in  writing.  The 
adjudication  officer  must,  of  necessity, 
be  able  to  manage  a  substantial 
caseload,  must  be  able  to  review 
independently  the  claim  file 
information  and  determine  the  need  for 
additional  evidence,  and  then  be  able  to 
evaluate  that  evidence  under  the 
applicable  provisions  of  the  Social 
Security  Act,  our  regulations  and 
rulings.  In  addition,  where  appropriate, 
the  adjudication  officer  must  be  able  to 
write  a  comprehensive,  factually  correct 
and  legally  sound  decision  that  can  be 
readily  understood  by  the  public. 

Evaluation  of  Implementation  of 
Prehearing  Procedures  and  Decisions 
by  Adjudication  Officers 

This  NPRM  proposes  to  establish  the 
authority  to  test  implementation  of 
prehearing  procedures  involving  the 
adjudication  officer.  We  plan  to  test  the 
procedures  in  multiple  sites  to  provide 
a  means  of  determining  the  effect  of  the 


procedures  in  an  operational 
environment.  Each  test  will  involve  a 
representative  mix  of  geographic  areas 
and  caseloads.  Before  we  commence 
each  test  we  will  publish  a  notice  in  the 
Federal  Register  designating  the  test  site 
and  duration  of  the  test.  The  notice  will 
also  describe  when  the  test  will  be 
conducted  in  combination  with  one  or 
more  of  the  tests  we  are  conducting 
pursuant  to  the  final  rule  "Testing 
Modifications  to  the  Disability 
Determination  Procedures."  We  will 
evaluate  test  outcomes  against  the 
objectives  of  the  disability  redesign: 

•  Is  the  process  user  friendly? 

•  E)oes  the  process  maintain  a  high 
level  of  payment  quality? 

•  Does  the  process  take  less  time? 

•  Is  the  process  efficient? 

•  Does  the  process  result  in  satisfying 
work  for  employees? 

One  of  the  most  important  measures 
is  the  effiact  of  the  procedures  on  overall 
disability  allowance  rates.  The 
adjudication  officer's  functions  are  not 
designed  to  change  the  overall 
allowance  rates.  In  order  to  determine 
whether  the  prehearing  procedures 
result  in  processing  improvements 
consistent  with  expected  outcomes,  the 
Commissioner  of  Social  Security  will 
review  evaluation  results  on  a  quarterly 
basis.  If  there  is  evidence  that  overall 
allowance  rates  increase  or  decrease 
unacceptably.  the  Commissioner  will 
cease  use  of,  or  make  appropriate 
adjustments  to  the  prehearing 
procedures  consistent  with  this 
regulatory  authority. 

SSA  published  a  final  rule.  "Testing 
ModiHcations  to  the  Disability 
Determination  Procedures," 'at  60  PR 
20023  on  April  24, 1995  which 
provided  authority  for  us  to  test  several 
elements  of  the  disability  redesign  plan. 
In  the  preamble  to  that  final  rule,  we 
indicated  that  we  plan  to  test  the 
adjudication  officer  prehearing 
procedures,  as  well  as  other  aspects  of 
the  disability  redesign  which  do  not 
require  regulatory  changes,  in 
combination  with  one  or  more  of  the 
four  models  described  in  that  final  rule 
at  some  test  sites.  This  continues  to  be 
our  intention.  Such  tests  will  provide  us 
with  a  body  of  information  about  each 
individual  part  of  the  redesign,  as  well 
as  whether  the  combined  effect  of  the 
redesign  meets  our  goals  of  making  the 
disability  process  user  friendly,  more 
timely  and  more  accurate  and  efficient. 
It  will  also  provide  us  with  information 
about  program  expenditures  in 
connection  with  the  overall  redesign. 


Regulatory  Procedures 

Executive  Order  No.  12866 

We  have  consulted  with  the  Office  of 
Management  and  Budget  (OMB)  and 
determined  that  this  proposed  rule 
meets  the  criteria  for  a  significant 
regulatory  action  under  Executive  Order 
(E.O.)  12866.  Thus  it  was  subject  to 
OMB  review.  This  rule  does  not 
adversely  afiiect  State,  local  or  tribal 
governments.  The  administrative  costs 
of  the  tests  will  be  covered  within 
budgeted  resources.  No  program  costs 
are  expected.  We  have  not,  therefore, 
prepared  a  cost/benefit  analysis  under 
E.O.  12866. 

Regulatory  Flexibility  Act 

We  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  it  affects  only  individuals. 
Therefore,  a  regulatory  flexibility 
analysis  as  provided  in  Pub.  L.  96-354, 
the  Regulatory  Flexibility  Act,  is  not 
required. 

Paperwork  Reduction  Act 

This  regulation  imposes  no  new 
reporting  or  record  keeping 
requirements  requiring  OMB  clearance. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.602,  Social  Security- 
Disability  Insurance:  93.807,  Supplemental 
Security  Income) 

List  of  Subjects 

20  CFR  Part  404 

Administrative  practice  and 
procediue.  Death  benefits,  Disability 
benefits,  Old-Age,  Survivors  and 
Disability  Insurance,  Reporting  and 
record  keeping  requirements.  Social 
Security. 

20  CFR  Part  416 

Administrative  practice  and 
procedure,  Aged,  Blind,  Disability 
benefits.  Public  assistance  programs. 
Supplemental  Security  Income  (SSI). 
Reporting  and  record  keeping 
requirements. 

Dated:  May  4. 1995. 
Shirley  S.  Outer, 

Commissioner  of  Social  Security. 

For  the  reasons  set  out  in  the 
preamble,  subpart  J  of  part  404  and 
subpart  N  of  part  416  of  chapter  III  of 
title  20  of  the  Code  of  Federal 
Regulations  are  proposed  to  be  amended 
as  set  forth  below. 
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PART  404— FEDERAL  OLD-AGE, 
SURVIVORS  AND  DISABILITY 
INSURANCE  (1950-    ) 

Subpart  J — [Amended] 

1.  The  authority  citation  for  subpart  J 
of  part  404  is  revised  to  read  as  follows: 

Authority:  Sees.  201(i),  205(a).  (b),  and  (d)- 
(h),  221(d),  225  and  702(a)(5)  of  the  Social 
Security  Act;  (42  U.S.C  401(i).  405  (a),  (b), 
and  (dHh),  421(d),  425  and  902(a)(5);  31 
U.S.C  3720A. 

2.  New  §404.943  is  added  under  the 
undesignated  center  heading  "Hearing 
Before  an  Administrative  Law  Judge"  to 
read  as  follows:  * 

§  404.»4;>    Responsibilities  of  the 
adjudication  officer. 

(a)(1)  General.  Under  the  procedures 
set  out  in  this  section  we  will  test 
modifications  to  the  prehearing 
procedures  we  follow  when  you  file  a 
request  for  a  hearing  before  an 
administrative  law  judge  in  connection 
with  a  claim  for  benefits  based  on 
disability  where  the  question  of  whether 
you  are  under  a  disability  as  defined  in 
§  404.1505  is  at  issue.  These 
modifications  will  enable  us  to  test  the 
effect  of  having  an  adjudication  officer 
be  your  primary  point  of  contact  after 
you  file  a  hearing  request  and  before 
you  have  a  hearing  with  an 
administrative  law  judge.  The  tests  may 
be  conducted  alone,  or  in  combination 
with  the  tests  of  the  modifications  to  the 
disability  determination  procedures 
which  we  conduct  under  §404.906.  The 
adjudication  officer,  working  with  you 
and/or  your  representative,  identifies 
issues  in  dispute,  develops  evidence, 
conducts  informal  conferences,  and 
conducts  other  prehearing  proceedings 
as  may  be  necessary.  The  adjudication 
officer  has  the  authority  to  make  a 
decision  wholly  favorable  to  you  if  the 
evidence  so  warrants.  If  the  adjudication 
officer  does  not  make  a  decision  on  your 
claim,  your  hearing  request  will  be 
assigned  to  an  administrative  law  judge 
for  further  proceedings. 

(2)  Procedures  for  cases  included  in 
the  tests.  Prior  to  commencing  tests  of 
the  adjudication  officer  position  in 
selected  site(s),  we  will  publish  a  notice 
in  the  Federal  Register.  The  notice  will 
describe  where  the  specific  test  site(s) 
will  be  and  the  duration  of  the  test(s). 
We  will  also  state  whether  the  tests  of 
the  adjudication  officer  position  in  each 
site  will  be  conducted  alone,  or  in 
combination  with  the  test  of  the 
modifications  to  the  disability 
determination  process  which  we 
conduct  under  §  404.906.  The 
individuals  who  participate  in  the 
test(s)  will  be  assigned  randomly  to  a 


test  group  in  each  site  where  the  tests 
are  conducted. 

(b)(1)  Prehearing  procedures 
conducted  by  an  Adjudication  Officer. 
When  you  file  a  request  for  a  hearing 
before  an  administrative  law  judge  in 
connection  with  a  claim  for  benefits 
based  on  disability  where  the  question 
of  whether  you  are  under  a  disability  as 
defined  in  §404.1505  is  at  issue,  the 
adjudication  officer  will  conduct  an 
interview  with  you.  The  interview  may 
take  place  in  person,  by  telephone,  or  by 
videoconference.  as  the  adjudication 
officer  determines  is  appropriate  under 
the  circumstances  of  your  case.  If  you 
filo  a  request  for  an  extension  of  time  to 
request  a  hearing  in  accordance  with 
§  404.933(c).  the  adjudication  officer  . 
may  develop  information  on.  and  may 
decide  in  wholly  favorable  decisions 
that  you  had  good  cause  for  missing  the 
deadline  for  requesting  a  hearing.  To 
determine  whether  you  had  good  cause 
for  missing  the  deadline,  the 
adjudication  officer  will  use  the 
standards  contained  in  §  404.911. 

(2)  Representation.  The  adjudication 
officer  will  provide  you  with 
information  regarding  the  hearing 
process,  including  your  right  to 
representation.  As  may  be  appropriate, 
the  adjudication  officer  will  provide  you 
with  referral  sources  for  representation, 
and  give  you  copies  of  necessary 
documents  to  facilitate  the  appointment 
of  a  representative.  If  you  have  a 
representative,  the  adjudication  officer 
will  conduct  an  informal  conference 
with  the  representative,  in  person  or  by 
telephone,  to  identify  the  issues  in 
dispute  and  prepare  written  agreements 
regarding  those  issues  which  are  not  in 
dispute  and  those  issues  proposed  for 
the  hearing.  If  you  decide  to  proceed 
without  representation,  the  AO  may 
hold  an  informal  conference  with  you. 
If  you  obtain  representation  subsequent 
to  the  AO's  conclusion  that  your  case  is 
ready  for  a  hearing,  your  case  will  be 
returned  to  the  AO  who  will  conduct  an 
informal  conference  with  you  and  your 
representative. 

(3)  Evidence.  You,  or  your 
representative,  may  submit,  or  may  be 
asked  to  obtain  and  submit,  additional 
evidence  to  the  adjudication  officer.  As 
the  adjudication  officer  determines  is 
appropriate  under  the  circumstances  of 
your  case,  the  adjudication  officer  may 
refer  the  claim  for  further  medical  or 
vocational  evidence. 

(4)  Referral  for  a  hearing.  The 
adjudication  officer  will  refer  the 
prepared  claim  to  the  administrative 
law  judge  for  a  hearing  when  the 
development  of  evidence  is  complete, 
and  you  or  your  representative  agree 
that  a  hearing  is  ready  to  be  held.  At  this 


point,  the  administrative  law  judge 
conducts  all  further  hearing 
proceedings,  including  scheduling  and 
holding  a  hearing  and  issuing  a  decision 
or  dismissal  of  your  request  for  a 
hearing,  as  may  be  appropriate. 

(c)(1)  Wholly  favorable  decisiohs 
issued  by  an  adjudication  officer,  (i)  If. 
after  a  hearing  is  requested  but  before  it 
is  held,  the  adjudication  officer  decides 
that  the  evidence  in  your  case  warrants 
a  decision  which  is  wholly  favorable  to 
you.  the  adjudication  officer  may  issue 
such  a  decision.  For  purposes  of  the 
tests  authorized  under  this  section,  the 
adjudication  officer's  decision  shall  be 
considered  to  be  a  decision  as  defined 
in  §404.901. 

(ii)  If  the  adjudication  officer  issues  a 
decision  under  this  section,  it  will  be  in 
writing  and  will  give  the  findings  of  fact 
and  the  reasons  for  the  decision.  The 
adjudication  officer  will  evaluate  the 
issues  relevant  to  determining  whether 
or  not  you  are  disabled  in  accordance 
with  the  provisions  of  the  Social 
Security  Act,  the  rules  in  this  part  and 
part  422  of  this  chapter  and  applicable 
Social  Security  Rulings,  which  are 
available  from  the  Superintendent  of 
Documents,  United  States  Government 
Printing  Office,  Washington,  DC  20402. 
For  cases  in  which  the  adjudication 
officer  issues  a  decision,  he  or  she  may 
determine  your  residual  functional 
capacity  in  the  same  manner  that  an 
administrative  law  judge  is  authorized 
to  do  so  in  §  404.1546.  The  adjudication 
officer  may  also  evaluate  the  severity  of 
your  mental  impairments  in  the  same 
manner  that  an  administrative  law  judge 
is  authorized  to  do  so  under 
§  404.1520a.  The  adjudication  officer's 
decision  will  be  based  on  the  evidence 
which  is  included  in  the  record  and. 
subject  to  paragraph  (c)(2)  of  this 
section,  will  complete  the  actions  that 
will  be  taken  on  your  request  for 
hearing.  A  copy  of  the  decision  will  be 
mailed  to  all  parties  at  their  last  known 
address.  We  will  tell  you  in  the  notice 
that  the  administrative  law  judge  will 
not  hold  a  hearing  unless  a  party  to  the 
hearing  requests  that  the  hearing 
proceed.  A  request  to  proceed  with  the 
hearing  must  be  made  in  writing  within 
30  days  after  the  date  the  notice  of  the 
decision  of  the  adjudication  officer  is 
mailed. 

(2)  Effect  of  a  decision  by  an 
adjudication  officer.  A  decision  by  an 
adjudication  officer  which  is  wholly 
favorable  to  you  under  this  section,  and 
notification  thereof,  completes  the 
administrative  action  on  your  request 
for  hearing  and  is  binding  on  all  parties 
to  the  hearing  and  not  subject  to  further 
review,  unless — 
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(i)  You  or  another  party  requests  that 
the  hearing  continue,  as  provided  in 
paragraph  (c)(1)  of  this  section; 

(ii)  The  Appeals  Council  decides  to 
review  the  decision  on  its  own  initiative 
under  the  authority  provided  in 
§404.969; 

(iii)  The  decision  is  revised  under  the 
procedures  explained  in  §§  404.987 
through  404.989:  or 

(iv)  In  a  case  remanded  by  a  Federal 
court,  the  Appeals  Council  assumes 
jurisdiction  under  the  procedures  in 
§404.984. 

(3)  Fee  for  a  representative's  services. 
The  adjudication  officer  may  authorize 
a  fee  for  your  representative's  services  if 
^^  the  adjudication  officer  makes  a 
'^dpcision  on  your  claim  that  is  wholly 
favorable  to  you,  and  you  are 
represented.  The  actions  of,  and  any  fee 
authorization  made  by,  the  adjudication 
officer  with  respect  to  representation 
will  be  made  in  accordance  with  the 
provisions  of  subpart  R  of  this  part. 

(d)  Who  may  be  an  adjudication 
officer.  The  adjudication  officer 
described  in  this  section  may  be  an 
employee  of  the  Social  Security 
Administration  or  a  State  agency  that 
makes  disability  determinations  for  us. 

PART  416— SUPPLEMENTAL 
SECURITY  INCOME  FOR  THE  AGED. 
BLIND,  AND  DISABLED 

Sut)part  N — [Amended] 

1.  The  authority  citation  for  subpart  N 
of  part  416  is  revised  to  read  as  follows: 

Authority:  Sec.  702(a)(5),  1631,  and  1633 
of  the  Social  Security  Act:  (42  U.S.C. 
902(a)(5).  1383,  and  1383b.) 

2.  New  §  416.1443  is  added  under  the 
undesignated  center  heading  "Hearing 
Before  an  Administrative  Law  Judge"  to 
read  ^follows: 

§416A443    Responsibilities  of  the 
adjudication  officer. 

(a)(1)  General.  Under  the  procedures 
set  out  in  this  section  we  will  test 
modifications  to  the  prehearing 
procedures  we  follow  when  you  file  a 
request  for  a  hearing  before  an 
administrative  law  judge  in  connection 
with  a  claim  for  benefits  based  on 
disability  where  the  question  of  whether 
you  are  under  a  disability  as  defined  in 
§§  416.905  and  416.906  is  at  issue. 
These  modifications  will  enable  us  to 
test  the  effect  of  having  an  adjudication 
officer  be  your  primary  point  oT^contact 
after  you  file  a  hearing  request  and 
before  you  have  a  hearing  with  an 
administrative  law  judge.  The  tests  may 
be  conducted  alone,  or  in  combination 
with  the  tests  of  the  modifications  to  the 
disability  determination  procedures 


which  we  conduct  under  §416.1406. 
The  adjudication  officer,  working  with 
you  and/or  your  representative, 
identifies  issues  in  dispute,  develops 
evidence,  conducts  informal 
conferences,  and  conducts  other 
prehearing  proceedings  as  may  be 
necessary.  The  adjudication  officer  has 
the  authority  to  make  a  decision  wholly 
favorable  to  you  if  the  evidence  so 
warrants.  If  the  adjudication  officer  does 
not  make  a  decision  on  your  claim,  your 
hearing  request  will  be  assigned  to  an 
administrative  law  judge  for  further 
proceedings. 

(2)  Procedures  for  cases  included  in 
the  tests.  Prior  to  commencing  tests  of 
the  adjudication  officer  position  in 
selected  site(s),  we  will  publish  a  notice 
in  the  Federal  Register.  The  notice  will 
describe  where  the  specific  test  site(s) 
will  be  and  the  duration  of  the  test(s). 
We  will  also  state  whether  the  tests  of 
the  adjudication  officer  position  in  each 
site  will  be  conducted  alone,  or  in 
combination  with  the  test  of  the 
modifications  to  the  disability 
determination  process  which  we 
conduct  under  §  416.1406.  The 
individuals  who  participate  in  the 
test(s)  will  be  assigned  randomly  to  a 
test  group  in  each  site  where  the  tests 
are  conducted. 

(b)(1)  Prehearing  procedures 
conducted  by  an  Adjudication  Officer. 
When  you  file  a  request  for  a  hearing 
before  an  administrative  law  judge  in 
connection  with  a  claim  for  benefits 
based  on  disability  where  the  question 
of  whether  you  are  under  a  disability  as 
defined  in  §§416.905  and  416.906  is  at 
issue,  the  adjudication  officer  will 
conduct  an  interview  with  you.  The 
interview  may  take  place  in  person,  by 
telephone,  or  by  videoconference,  as  the 
adjudication  officer  determines  is 
appropriate  under  the  circumstances  of 
your  case.  If  you  file  a  request  for  an 
extension  of  time  to  request  a  hearing  in 
accordance  with  §  416.1433(c),  the 
adjudication  officer  may  develop 
information  on,  and  may  decide  in 
wholly  favorable  decisions  that  you  had 
good  cause  for  missing  the  deadline  for 
requesting  a  hearing.  To  determine 
whether  you  had  good  cause  for  missing 
the  deadline,  the  adjudication  officer 
will  use  the  standards  contained  in 
§416.1411. 

(2)  Representation.  The  adjudication 
officer  will  provide  you  with 
information  regarding  the  hearing 
process,  including  your  right  to 
representation.  As  may  be  appropriate, 
the  adjudication  officer  will  provide  you 
with  referral  sources  for  representation, 
and  give  you  copies  of  necessary 
documents  to  facilitate  the  appointment 
of  a  representative.  If  you  have  a 


representative,  the  adjudication  officer 
will  conduct  an  informal  conference 
with  the  representative,  in  person  or  by 
telephone,  to  identify  the  issues  in 
dispute  and  prepare  written  agreements 
regarding  those  issues  which  are  not  in 
dispute  and  those  issues  proposed  for 
the  hearing.  If  you  decide  to  proceed 
without  representation,  the  AO  may 
hold  an  informal  conference  with  you. 
If  you  obtain  representation  subsequent 
to  the  AO's  conclusion  that  your  case  is 
ready  for  a  hearing,  your  case  will  be 
returned  to  the  AO  who  will  conduct  an 
informal  conference  with  you  and  your 
representative. 

(3)  Evidence.  You.  or  your 
representative,  may  submit,  or  may  be 
asked  to  obtain  and  submit,  additional 
evidence  to  the  adjudication  officer.  As 
the  adjudication  officer  determines  is 
appropriate  under  the  circumstances  of 
your  case,  the  adjudication  officer  may 
refer  the  claim  for  further  medical  or 
vocational  evidence. 

(4)  Referral  for  a  hearing.  The 
adjudication  officer  will  refer  the 
prepared  claim  to  the  administrative 
law  judge  for  a  hearing  when  the 
development  of  evidence  is  complete, 
and  you  or  your  representative  agree 
that  a  hearing  is  ready  to  be  held.  At  this 
point,  the  administrative  law  judge 
conducts  all  further  hearing 
proceedings,  including  scheduling  and 
holding  a  hearing  and  issuing  a  decision 
or  dismissal  of  your  request  for  a 
hearing,  as  may  be  appropriate. 

(c)(ll  Wholly  favorable  decisions 
issued  by  an  adjudication  officer. 

(i)  If,  after  a  hearing  is  requested  but 
before  it  is  held,  the  adjudication  officer 
decides  that  the  evidence  in  your  case 
warrants  a  decision  which  is  wholly 
favorable  to  you.  the  adjudication  officer 
may  issue  such  a  decision.  For  purposes 
of  the  tests  authorized  under  this 
section,  the  adjudication  officer's 
decision  shall  be  considered  to  be  a 
decision  as  defined  in  §  416.1401. 

(ii)  If  the  adjudication  officer  issues  a 
decision  under  this  section,  it  will  be  in 
writing  and  will  give  the  findings  of  fact 
and  the  reasons  for  the  decision.  The 
adjudication  officer  will  evaluate  the 
issues  relevant  to  determining  whether 
or  not  you  are  disabled  in  accordance 
with  the  provisions  of  the  Social 
Security  Act,  the  rules  in  this  part  and 
part  422  of  this  chapter  and  applicable 
Social  Security  Rulings  which  are 
available  ftvm  the  Superintendent  of 
Documents  United  States  Government 
Printing  Office,  Washington  DC  20402. 
For  cases  in  which  the  adjudication 
officer  issues  a  decision,  he  or  she  may 
determine  your  residual  functional 
capacity  in  the  same  manner  that  an 
administrative  law  judge  is  authorized 


to  do  so  in  §416.946.  The  adjudication 
officer  may  also.evaluate  the  severity  of 
your  mental  impairments  in  the  same 
manner  that  an  administrative  law  judge 
is  authorized  to  do  so  under  §  416.920a. 
The  adjudication  officer's  decision  will 
be  based  on  the  evidence  which  is 
included  in  the  record  and,  subject  to 
paragraph  (c)(2)  of  this  section,  will 
complete  the  actions  that  will  be  taken 
on  your  request  for  hearing.  A  copy  of 
the  decision  will  be  mailed  to  all  parties 
at  their  last  known  address.  We  will  tell 
you  in  the  notice  that  the  administrative 
law  judge  will  not  hold  a  hearing  unless 
a  party  to  the  hearing  requests  that  the 
hearing  proceed.  A  request  to  proceed 
with  the  hearing  must  be  made  in 
writing  within  30  days  after  the  date  the 
notice  of  the  decision  of  the 
adjudication  officer  is  mailed. 

(2)  Effect  of  a  decision  by  an 
adjudication  officer.  A  decision  by  an 
adjudication  officer  which  is  wholly 
favorable  to  you  under  this  section,  and 
notification  thereof,  completes  the 
administrative  action  on  your  request 
for  hearing  and  is  binding  on  all  parties 
to  the  hearing  and  not  subject  to  further 
review,  unless — 

(i)  You  or  another  party  requests  that 
the  hearing  continue,  as  provided  in 
paragraph  (c)(1)  of  this  section; 

(ii)  The  Appeals  Council  decides  to 
review  the  decision  on  its  own  initiative 
under  tht^authority  provided  in 
§416.1469r^^ 

(iii)  The  decision  is  revised  under  the 
procedures  explained  in  §§416.1487 
through  416.1489;  or 

(iv)  In  a  case  remanded  by  a  Federal 
court,  the  Appeals  Council  assumes 
jurisdiction  under  the  procedures  in 
§416.1484. 

(3)  Fee  for  a  representative's  services. 
The  adjudication  officer  may  authorize 

a  fee  for  your  representative's  services  if 
the  adjudication  officer  makes  a 
decision  on  your  claim  that  is  wholly 
favorable  to  you,  and  you  are 
represented.  The  actions  of,  and  any  fee 
authorization  made  by,  the  adjudication 
officer  with  respect  to  representation 
will  be  made  in  accordance  with  the 
provisions  of  subpart  O  of  this  part. 

(d)  Who  may  be  an  adjudication 
officer.  The  adjudication  officer 
described  in  this  section  may  be  an 
employee  of  the  Social  Security 
Administration  or  a  State  agency  that 
makes  disability  determinations  for  us. 

[FR  Doc  95-14037  Filed  6-8-95:  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  1 

[EE-61-83] 
RIN1545-AS23 

Disallowance  of  Deductions  for 
Employee  Remuneration  in  Excess  of 
$1,000,000;  Hearing 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  of  public  hearing  on 

proposed  rulemaking. 

SUMMARY:  This  document  provides 
notice  of  public  hearing  on  amendments 
to  the  proposed  regulations  relating  to 
the  disallowance  of  deductions  for 
employee  remuneration  in  excess  of 
$1,000,000. 

DATES:  The  public  hearing  will  be  held 
on  Friday,  August  11, 1995,  beginning  at 
10:00  a.m.  Requests  to  speak  and 
outlines  of  oral  comments  must  be 
received  by  FridRy,  July  21, 1995. 
ADDRESSES:  The  public  hearing  will  be 
held  in  the  Internal  Revenue  Service 
Auditorium,  Seventh  floor,  7400 
Corridor,  Internal  Revenue  Building. 
1111  Constitution  Avenue  NW, 
Washington,  DC.  Requests  to  speak  and 
outlines  of  oral  comments  should  be 
mailed  to  the  Internal  Revenue  Service, 
P.O.  Box  7604,  Ben  Franklin  Station. 
Attn:  CC:DOM:CORP:T:R  [EE-61-93J. 
room  5228,  Washington,  DC  20044. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christina  Vasquez  of  the  Regulations 
Unit,  Assistant  Chief  Counsel 
(Corporate),  (202)  622-6803  (not  a  toU- 
fi«e  number). 

SUPPLEMENTARY  INFORMATION:  The 
subject  of  the  public  hearing  is  proposed 
amendments  to  the  Income  Tax 
Regulations  under  section  162(m)  of  the 
Internal  Revenue  Code  of  1986.  The 
proposed  regulations  appeared  in  the 
Federal  Register  for  Friday,  December  2, 
1994  (59  FR  61844). 

The  rules  of  §  601 .601  (a)(3)  of  the 
"Statement  of  Procedural  Rules"  (26 
CFR  part  601)  shall  apply  with  respect 
to  the  public  hearing.  Persons  who  have 
submitted  written  comments  within  the 
time  prescribed  in  the  notice  of 
proposed  rulemaking  and  who  also 
desire  to  present  oral  comments  at  the 
hearing  on  the  proposed  regulations 
should  submit  not  later  than  Friday, 
July  21. 1995.  an  outline  of  the  oral 
comments/testimony  to  be  presented  at 
the  hearing  and  the  time  they  wish  to 
devote  to  each  subject. 

Each  speaker  (or  group  of  speakers 
representing  a  single  entity)  will  be 


limited  to  10  minutes  for  an  oral 
presentation  exclusive  of  the  time 
consumed  by  the  questions  from  the 
panel  for  the  government  and  answer 
thereto. 

Because  of  controlled  access 
restrictions,  attenders  cannot  be 
admitted  beyond  the  lobby  of  the 
Internal  Revenue  Building  until  9:45 
a.m. 

An  agenda  showing  the  scheduling  of 
the  speakers  will  be  made  after  outlines 
are  received  from  the  persons  testifying. 
Copies  of  the  agenda  will  be  available 
free  of  charge  at  the  hearing. 
Cynthia  E.  Grigsby. 

C3iief,  Regulations  Unit.  Assistant  Chief 
Counsel  (Corporate}. 

|FR  Doc.  95-14135  Filed  6-8-95;  8:45  am) 

BILUNG  CODE  4830-01-P 


26  CFR  Part  301 

[Notice  95-14] 

Simplification  of  Entity  Classification 
Rules;  Correction 

AGENCY:  Internal  Revenue  Service, 

Treasury. 

ACTION:  Correction  to  notice  of  public 

hearing  on  regulations. 

SUMMARY:  This  document  contains  a 
correction  to  the  notice  of  public 
hearing  (Notice  95-14),  which  was 
published  in  the  Federal  Register  on 
Wednesday,  May  10, 1995,  (60  FR 
24813)  on  simplifying  the  classification 
regulations  to  allow  taxpayers  to  treat 
domestic  unincorporated  business 
organizations  as  partnerships  or  as 
associations  on  an  elective  basis. 
FOR  FURTHER  INFORMATION  CONTACT: 
Armando  Gomez  at  (202)  622-3050.  (not 
a  toll-free  call). 

SUPPLEMENTARY  INFORMATION: 

Background 

The  regulations  that  are  the  subject  of 
this  correction  pertain  to  section 
7701(a)(2)  of  the  Internal  Revenue  Code. 

Need  for  Correction 

As  published,  the  Notice  95-14 
contains  an  error  which  may  prove  to  be 
misleading  and  is  in  need  of 
clarification. 

Correction  of  Publication 

Accordingly,  the  publication  of  Notice 
95-14,  which  is  the  subject  of  FR  Doc. 
95-11414,  is  corrected  as  follows: 

On  page  24813.  column  2.  under  the 
caption  "SUMMARY:",  last  line,  the 
language  "elective  basis."  is  corrected  to 
read  "elective  basis.  The  Service  and 
Treasury  also  are  considering  adopting 
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similar  rules  for  foreign  business 

organizations.". 

Cynthia  E.  Grigsby, 

Chief,  Regulations  Unit,  Assistant  Chief 

Counsel  (Corporate). 

(FR  Doc.  95-14136  Filed  6-8-95;  8:45  am] 

MLUNO  CODE  4S30-01-P-M 


DEPARTMENT  OF  LABOR 

^      Occupational  Safety  and  Health 
Administration 

29  CFR  Part  1926 

Steel  Erection  Negotiated  Rulemaking 
Advisory  Committee 

AGENCY:  Occupational  Safety  and  Health 
Administration  (OSHA),  Labor. 
ACTION:  Notice  of  Committee  meeting. 

SUMMARY:  Under  the  provisions  of  the 
Federal  Advisory  Committee  Act 
(FACA),  notice  is  hereby  given  of  a 
meeting  of  the  Steel  Erection  Negotiated 
Rulemaking  Advisory  Committee 
(SENRAC).  Notice  is  also  given  of  the 
location  of  the  meeting.  This  meeting 
will  be  open  to  the  public. 
DATES:  The  meeting  is  scheduled  for 
June  27-29,  1995.  The  meeting  will 
begin  at  9:00  a.m.  on  June  27th. 
ADDRESSES:  U.S.  Department  of  Labor. 
EKDL  Academy,  Room  C-5320,  Seminar 
Room  6,  200  Constitution  Avenue,  N.W. 
Washington,  D.C.  20210. 
FOR  FURTHER  INFORMATION  CONTACT: 
Anne  Cyr,  Acting  Director,  Office  of 
Information  and  Consumer  Affairs, 
OSHA,  U.S.  Department  of  Labor,  Room 
N-3647,  200  Constitution  Avenue, 
N.W.,  Washington,  D.C.  20210; 
telephone  (202)  219-8151. 
SUPPt-EMENTARY  INFORMATION:  On  May 
11, 1994,  OSHA  announced  that  it  had 
established  the  Steel  Erection 
Negotiated  Rulemaking  Advisory 
Committee  (SENRAC)  (59  FR  24389)  in 
accordance  with  the  Federal  Advisory 
Committee  Act  (FACA),  the  Negotiated 
Rulemaking  Act  of  1990  (NRA)  and 
section  7(b)  of  the  Occupational  Safety 
and  Health  Act  (OSH  Act)  to  resolve 
issues  associated  with  the  development 
of  a  Notice  of  Proposed  Rulemaking  on 
Steel  Erection.  Appointees  to  the 
Committee  include  representatives  from 
labor,  industry,  public  interests  and 
government  agencies. 

SENRAC  began  negotiations  in  mid 
June,  1994,  and  has  met  eight  times 
since.  Initial  meetings  dealt  with 
procedural  matters,  including 
schedules,  agendas  and  the 
estabUshment  of  workgroups.  The 
Committee  established  workgroups  to 


address  issues  on  Fall  Protection. 
Allocation  of  Responsibility, 
Construction  Specifications  and  Scope. 
During  subsequent  meetings, 
foundations  for  negotiations  were 
established  and  additional  workgroups 
were  formed.  In  addition,  the  resolution 
of  issues  and  the  drafting  of  a  revised 
rule  continues. 

This  is  the  last  scheduled  meeting  of 
SENRAC.  It  is  expected  that  consensus 
will  be  reached  on  a  draft  proposal  at 
this  meeting  at  which  time  OSHA  will 
complete  the  preamble  and  prepare  the 
document  in  the  proper  Federal 
Register  format  for  publication,  ft  is 
anticipated  that  SENRAC  will 
reconvene  once  OSHA  has  prepared  the 
document  to  give  final  approval  to  the 
document. 

All  interested  parties  are  invited  to 
attend  the  Committee  meetings  at  the 
time  and  place  indicated  above.  No 
advanced  registration  is  required. 
Seating  will  be  available  to  the  public 
on  a  first-come,  first-served  basis. 
Persons  with  disabilities,  who  need 
special  accommodations,  should  contact 
the  Facilitator  by  June  20,  1995. 

During  the  meeting,  members  of  the 
general  public  may  informally  request 
permission  to  address  the  Committee. 

Minutes  of  the  meetings  and  materials 
prepared  for  the  Committee  will  be 
available  for  public  inspection  at  the 
OSHA  Docket  Office,  N-2625,  200 
Constitution  Ave.,  N.W.,  Washington, 
D.C.  20210;  telephone  (202J  219-7894. 
Copies  of  these  materials  may  be 
obtained  by  sending  a  written  request  to 
the  Facilitator. 

The  Facilitator,  Philip  J.  Harter,  can 
be  reached  at  Suite  404,  2301  M  Street, 
NW,  Washington,  D.C.  20037;  telephone 
(202)  887-1033,  FAX  (202)  887-1036. 

Authority 

This  document  was  prepared  under 
the  direction  of  Joseph  A.  Dear, 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20210, 
pursuant  to  section  3  of  the  Negotiated 
Rulemaking  Act  of  1990, 104  Stat.  4969, 
Title  5  U.S.C.  561  et  seq.;  and  Section 
7(b)  of  the  Occupational  Safety  and 
Health  Act  of  1970.  84  Stat.  1597,  Title 
29  U.S.C.  656. 

Signed  at  Washington,  D.C.  this  6th  day  of 
June.  1995. 
Joseph  A.  Dear. 
Assistant  Secretary  of  Labor. 
[FR  Doc.  95-14161  Filed  6-8-95;  8:45  am) 

BIUJNOCOOC  4510-2e-P 


Mine  Safety  and  Health  Administration 

30  CFR  Parts  56  and  57 
BIN  1219-AA17 

Safety  Standards  for  Explosives  at 
Metal  and  Nonmetal  Mines 

AGENCY:  Mine  Safety  and  Health 
Administration,  Labor. 
ACTION:  Notice  of  public  hearings;  Close 
of  record. 

SUMMARY:  The  Mine  Safety  and  Health 
Administration  (MSHA)  will  hold 
public  hearings  on  its  January  6,  1995, 
proposed  safety  standards  for  explosives 
at  metal  and  nonmetal  mines.  The 
hearings  will  be  held  in  Cleveland,  Ohio 
and  Elko,  Nevada. 
DATES:  The  hearings  will  be  held  in 
Cleveland.  Ohio.  July  6, 1995;  and  Elko, 
Nevada,  July  12, 1995.  Both  hearings 
will  begin  at  9:00  a.m.  MSHA  requests 
that  persons  planning  to  participate  in 
the  public  hearings  notify  the  Agency  at 
least  five  days  prior  to  the  public 
hearing  date.  There  will  be  an 
opportunity  for  other  persons,  who  have 
not  made  prior  arrangements  with 
MSHA  and  wish  to  speak,  to  register  at 
the  beginning  of  each  public  hearing. 
The  public  record  for  the  rulemaking 
will  close  on  August  18,  1995. 
ADDRESSES:  The  hearings  will  be  held  at 
the  following  locations: 

1.  July  6, 1995 — QuaHty  Inn  Airport. 
16161  Brookpark  Road,  Cleveland,  Ohio 
44142. 

2.  July  12,  1995— Holiday  Inn.  3015 
Idaho  Street,  Elko,  Nevada  89081. 

Send  requests  to  make  oral 
presentations  to:  Mine  Safety  Health 
Administration,  Office  of  Standards, 
Regulations  and  Variances,  Room  631, 
4015  Wilson  Boulevard,  Arlington, 
Virginia  22203. 

FOR  FURTHER  INF0RMATK9N  CONTACT: 
Patricia  W.  Silvey,  Director,  Office  of 
Standards,  Regulations  and  Variances, 
MSHA,  (703)  235-1910. 

SUPPt-EMENTARY  INFORMATION: 

A.  Rulemaking  Background 

MSHA  published  comprehensive 
revisions  to  its  explosives  safety 
standards  for  metal  and  nonmetal  mines 
in  January  1991  (56  FR  2070).  Prior  to 
the  effective  date  of  the  rule,  MSHA 
stayed  several  provisions  due  to 
compliance  issues  raised  by  the  mining 
community  and  explosives 
manufacturers.  The  provisions  involved 
were  subsequently  reproposed  on 
October  16, 1992.  (57  FR  47524).  and  a 
public  hearing  was  held  in  April  1993. 
On  December  30,  1993,  (58  FR  69596), 
MSHA  published  the  final  rule  which 
became  effective  on  January  31, 1994. 


Some  of  the  mining  industry  and 
explosive  manufacturers  challenged  the 
final  rule.  In  response  to  their  concerns, 
MSHA  issued  Program  Policy  Letter 
(PPL)  No.  P94-IV-3  on  September  30. 
1994.  This  current  policy  provides 
information  to  the  mining  community 
regarding  the  proper  usage  of  the  IME- 
22  Container  as  a  "laminated  partition" 
under  §§  56/57.6000,  §§  56/57.6133, 
§§  56/57.6201.  The  Agency  also 
interpreted  the  "continuous  loading" 
requirements  of  §§  56/57.6306;  clarified 
the  meaning  of  the  term  "good 
condition"  as  it  applies  to  vehicles  used 
in  §§  56/57.6202;  clarified  the 
application  of  §§  56/57.6501  regarding 
double  trunklines  or  loop  systems  when 
using  low  energy  detonating  cord  with 
inhole  delays;  and  interpreted  §§  56/ 
57.6602(e)  on  static  electricity 
dissipation  during  loading  as  it  applies 
to  the  use  of  plastic  hole  liners. 

On  January  5, 1995,  MSHA  published 
a  proposed  rule,  (60  FR  1866)  which 
included  revisions  to  §§  56/57.6000 
concerning  the  definition  of  "laminated 
partition;"  §§  56/57.6133  concerning 
powder  chests;  §§  56/57.6201 
concerning  separation  of  transported 
explosive  material;  §§56/57.6302 
concerning  separation  of  explosive 
material;  §§  56/57.6306  concerning 
loading,  blasting  and  security;  and 
§§  56/57.6602  concerning  static 
electricity  dissipation  during  loading. 
Also,  the  proposal  would  add  a  new 
provision,  §§  56/57.6905  to  address 
hangup  blasting  which  was  merged  with 
requirements  for  separation  of  explosive 
material;  would  delete  the  security 
provisions  of  existing  §§  56/57.6313  and 
would  incorporate  them  into  proposed 
§§  56/57.6306;  and  would  clarify  in  the 
preamble  to  the  final  rule  the  meaning 
of  the  term  "good  condition"  as  used  in 
§§  56/57.6202.  The  standards  in  part  56 
apply  to  all  surface  metal  and  nonmetal 
mines;  those  in  part  57  apply  to  all 
underground  and  all  surface  areas  of 
underground  metal  and  nonmetal 
mines. 

The  comment  period  closed  on  March 
6, 1995.  MSHA  received  numerous 
comments  concerning  the  proposed 
provisions,  including  requests  for  public 
hearings. 

MSHA  is  conducting  these 
rulemaking  hearings  pursuant  to  section 
101  of  the  Federal  Mine  Safety  and 
Heahh  Act  of  1977  (Mine  Act).  30  U.S.C. 
801  et.  seq.  The  purpose  of  the  hearings 
is  to  give  the  public  further  opportunity 
to  submit  comments  on  the  proposal 
and  to  discuss  their  concerns.  The 
hearings  will  be  conducted  in  an 
informal  manner  by  a  panel  of  MSHA 
officials.  Although  formal  rules  of 
evidence  or  cross-examination  will  not 


apply,  the  presiding  MSHA  official  may 
exercise  discretion  to  ensure  the  orderly 
progress  of  the  headi^  and  may 
exclude  irrelevant\or  uj^duly  repetitious 
material  and  questions.  \ 

The  hearings  wilhbegm^th  an 
introduction  from  MSHA,  followed  by 
an  opportunity  for  members  of  the 
public  to  make  oral  presentations.  The 
hearing  panel  will  be  available  to 
address  relevant  questions.  At  the 
discretion  of  the  presiding  official, 
speakers  may  be  limited  to  a  maximum 
of  20  minutes  for  their  presentations.  In 
the  interests  of  conducting  productive 
hearings,  MSHA  will  schedule  speakers 
in  a  manner  that  allows  all  points  of 
view  to  be  heard  as  effectively  as 
possible. 

Verbatim  transcripts  of  the 
proceedings  will  be  prepared  and  made 
part  of  the  rulemaking  record.  Copies  of 
the  hearing  transcripts  will  be  made 
available  to  the  public  for  review. 

MSHA  will  also  accept  for  the  record 
additional  written  comments  and  other 
related  data  from  any  interested  party, 
including  those  who  do  not  present  oral 
statements.  Written  comments  and  data 
submitted  to  MSHA  will  be  included  in 
the  rulemaking  record.  To  allow  for  the 
submission  of  any  post-hearing 
comments,  the  record  will  remain  open 
until  August  18, 1995. 

B.  Issues 

Commenters  posed  various  questions 
about  the  proposed  rule.  Of  greatest 
concern  to  commenters  are  the  issues 
discussed  below. 

1. 
§§  56/57.6000  Definition  of  Laminated 

Partition 
§§  56/57.6133  Powder  Chests 
§§56/57.6201  Separation  of 

Transported  Explosive  Material. 

Existing  §§  56/57.6000  defines  the 
composition  of  a  "laminated  partition," 
that  may  be  used  to  separate  detonators 
from  other  explosive  materials  imder 
.6133  and  .6201.  The  existing  definition 
also  states  that  the  IME-22  Container 
meets  the  criteria  of  a  "laminated 
partition."  This  definition  and  the 
nominal  dimensions  of  the  partition 
were  derived  from  the  Institute  of 
Makers  of  Explosives'  (IME)  Safety 
Library  Publication  No.  22, 
"Recommendations  for  the  Safe 
Transportation  of  Detonators  in  a 
Vehicle  with  other  Explosive 
Materials,"  1985. 

IME  objected  to  allowing  the 
container  to  be  used  in  a  manner  that  is 
inconsistent  with  their 
recommendations  for  proper  and  safe 
usage.  IME  states  that  the  IME-22 
Container  should  not  be  used  as  a 


"laminated  partition"  when  certain 
detonators  M^  transported  with 
explosives  or  blasting  agents  in  the  same 
vehicle  or  stored  together  in  powder 

Existing  §§  56/57.6133(b)  allows  the 
storage  of  detonators  with  other 
explosives  in  the  same  powder  chests, 
as  long  as  they  are  separated  by  4-inches 
of  hardwood,  laminated  partition,  or 
equivalent.  Similarly,  existing  §§  56/ 
57.6201  (a)(2)  and  (b)(2)  allow  the 
transportation  of  detonators  with 
explosives  as  long  as  they  are  separated 
by  4-inches  of  hardwood,  laminated 
partition,  or  equivalent.  These  current 
regulations  make  no  distinction  between 
different  classes  of  detonators. 

MSHA  proposes  minor  revisions  to 
the  existing  definition  of  "laminated 
partition."  The  proposal  specifies  the 
construction  requirements  for  a 
"laminated  partition"  as  described  in 
the  IME  Safety  Library  Publication  No. 
22  (May  1993),  and  the  Generic  Loading 
Guide  for  the  IME-22  Container 
(October  1993).  For  compliance  with 
§§  56/57.6133(b)  and  §§  56/57.6201 
(a)(2)  and  (b)(2),  the  definition  would 
allow  alternative  construction  as  well. 

In  addition,  the  proposal  would  revise 
the  existing  requirements  for  Powder 
chests,  §§  56/57.6133,  and  Separation  of 
transported  explosive  material,  §§  56/ 
57.6201,  and  require  that  whenever 
operators  use  the  IME-22  Container 
under  these  regulations,  they  must 
follow  the  manufacturer's  instructions 
included  in  the  IME  Safety  Library 
Publication  No.  22,  "Recommendations 
for  the  Safe  Transportation  of 
Detonators  in  a  Vehicle  with  other 
Explosive  Materials,"  (May  1993)  and 
the  "Generic  Loading  Guide  for  the 
IME-22  Container,"  (October  1993). 

Some  commenters  objected  to 
MSHA's  reference  to  the  IME 
publications  because  the  mining 
industry  has  not  had  an  opportunity  to 
comment  on  these  publications.  These 
commenters  state  that  the  IME 
publications  are  recoihmendations 
rather  than  federal  regulations  intended 
for  the  mining  industry. 

Regarding  tne  term  "equivalent"  as 
used  in  proposed  §§56/57.6133  and 
§§  56/57.6201.  some  commenters 
requested  that  ihe  Agency  define  the 
term,  or  specify  in  the  regulation  that 
any  material  or  combination  of  materials 
providing  the  same  degree  of  protection 
against  the  initiating  force  of  detonators 
is  equivalent  to  4-inches  of  hardwood. 
At  this  stage,  MSHA  believes  it  would 
be  appropriate  to  make  this  clarification 
in  the  preamble  to  the  final  regulation. 

Another  commenter  requested  that 
MSHA  clarify  the  intent  of  the  phrase  "4 
inches  of  hardwood."  At  this  stage. 
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MSHA  believes  it  would  be  appropriate 
to  do  so  by  stating  in  the  preamble  to 
the  Rnal  regulation  that  the  purpose  of 
the  4  inches  of  hardwood  is  not  to 
contain  the  force  of  initiated  detonators 
but  to  provide  sufficient  separation  of 
explosive  materials  firom  detonators  to 
impede  propagation  should  detonators 
be  initiated  by  outside  forces. 

Finally,  commenters  recommended 
that  MSHA  specify  in  the  regulation  that 
any  transport  of  explosives  over  the 
public  highways  is  subject  to  the 
requirements  of  the  Department  of 
Transportation,  Title  49  of  Code  of 
Federal  Regulations.  MSHA  intends  to 
include  this  advisory  in  the  preamble  to 
the  flnal  rule. 

MSHA  requests  comments  regarding 
the  compliance  impact  on  the  mining 
industry  under  §§  56/57.6133  and  §§  56/ 
57.6201  requiring  that  any  laminated 
partition  conform  to  IME's  prescribed 
usage  for  their  container,  which  is  also 
a  laminated  partition.  The  IME 
documentation  is  ciurently  available  to 
commenters  and  is  a  part  of  the 
rulemaking  record.  However,  MSHA 
will  make  this  information  available  to 
commenters  at  the  hearings. 

2.  Sections  56/57.6202  Vehicles 

Existing  paragraphs  (a)(1)  require  that 
vehicles  containing  explosives  be 
maintained  in  good  condition.  In  the 
preamble  to  the  final  standard,  some 
operators  believed  that  the  Agency 
intended  for  such  vehicles  to  comply 
with  licensing  requirements  of  Federal, 
State,  and  local  authorities  for  over-the- 
road  use.  These  operators  requested  that 
the  Agency  clarify  its  position  regarding 
the  term  "good  condition."  In  response 
to  commenters'  concerns,  MSHA 
clariBed  the  intended  meaning  of  this 
term  through  policy  and  will  include 
this  language  in  the  preamble  to  the 
final  regulation.  MSHA  policy  provides 
that  a  vehicle  in  "good  condition"  must 
be  consistent  with  safe  operating 
practices. 

3.  Sections  56/57.6306  Loading, 
Blasting,  and  Security. 

Existing  paragraphs  (a)  of  §§  56/ 
57.6306  prohibit  vehicles  and  other 
equipment  from  being  driven  over 
explosive  material  or  initiating  systems. 
Existing  paragraph  (b)  allows  haulage 
activity  near  the  base  of  the  highwall 
being  loaded,  if  no  other  haulage  access 
exists. 

MSHA's  proposed  standard  would 
redesignate  these  paragraphs,  without 
change,  as  new  paragraphs  (b)  and  (c). 

The  proposal  also  would  add  a  new 
paragraph  (a),  which  would  require  that 
when  explosive  materials  or  initiating 
systems  are  brought  to  the  blast  site,  the 


area  must  be  barricaded  and  posted,  or 
flagged  against  unauthorized  entry. 

Commenters  stated  that  this  provision 
is  unnecessary  and  arbitrary,  because  it 
would  require  the  demarcation  of  the 
blast  site  regardless  of  the  presence  of 
authorized  personnel.  These 
commenters  suggested  that  MSHA 
modify  the  language  of  th*»  standard  by 
incorporating  by  reference  the 
requirements  of  existing  §§  56/57.6313, 
which  requires  identification  of  the 
blast  site  only  when  the  site  is  not 
attended. 

Existing  paragraph  (c)  of  §§  56/ 
57.6306  require  that  the  loading  process 
be  continuous,  with  certain  exceptions. 
Currently,  MSHA  standards  permit 
interruptions  in  the  loading  process  for 
unfavorable  atmospheric  conditions, 
large  equipment  failure,  or 
circumstances  beyond  the  operator's 
control. 

Similarly,  existing  paragraphs  (e)  of 
§§  56/57.6306  require  the  firing  of  the 
blast  without  undue  delay,  with  certain 
exceptions  to  minimize  the  risk  of  a 
partial  detonation.  The  same 
permissible  interruptions  recognized 
under  existing  paragraph  (c)  are 
identified  in  this  standard  as  well. 
However,  the  standard  specifies  that  if 
the  interruption  will  exceed  72  hours, 
the  operator  must  notify  the  appropriate 
MSHA  District  Office  before  the  72 
hours  have  elapsed. 

MSHA's  proposal  would  revise  and 
combine  into  paragraph  (d)(1)  existing 
paragraphs  (c)  and  (e)  and  the  security 
provisions  of  existing  §§  56/57.6313 
requiring  that  areas  in  which  loading  is 
suspended  or  loaded  holes  are  awaiting 
firing  be  attended,  barricaded  and 
posted  or  flagged  against  unauthorized 
entry.  The  proposal  would  also  delete 
the  72  hour  notiflcation  requirement  of 
existing  paragraph  (e). 

Proposed  paragraph  (d)(1)  of  §§56/ 
57.6306  would  require  that  loading  and 
Hring  of  a  blast  be  performed  without 
undue  interruption  or  delay.  If  loading 
is  interrupted  or  firing  of  the  blast  is 
delayed  for  any  reason,  the  proposed 
standard  would  require  that  the  mine  be 
attended  to  prevent  unauthorized  entry 
to  the  blast  site. 

Proposed  paragraph  (d)(1)  of 
§  57.6306,  for  underground  mines  only, 
would  add  an  additional  sentence 
specifying  that  underground  areas  are 
secure  against  unauthorized  entry  when 
the  entrance  to  the  mine  is  through 
vertical  shafts  and  inclined  shafts  or 
adits  when  locked  at  the  surface. 

MSHA  specifies  in  the  preamble  to 
the  proposal  that  the  presence  of 
maintenance  and  other  personnel 
during  off-shift  and  weekends  could 
satisfy  the  requirements  of  the  proposal. 


provided  they  prevent  unauthorized 
entry  to  the  blast  site  when  loading  is 
interrupted  or  firing  is  delayed. 

Commenters  objected  to  the  pro(>osed 
requirements  as  unreasonable,  costly 
and  burdensome,  and  requested  that 
MSHA  clarify  the  standard,  specifically 
to  reflect  that  the  mine  be  attended 
rather  than  the  blast  site.  Further,  these 
commenters  suggested  that  MSHA 
delete  the  phrase  "to  prevent 
unauthorized  entry  to  the  blast  site" 
&om  the  proposal  because  they  believe 
that  blast  site  would  be  protected  by  the 
proposed  requirements  in  paragraph  (a). 
Finally,  these  commenters  objected  to 
MSHA's  concerns  for  trespassers  as  the 
basis  for  the  regulation. 

Other  commenters  requested  that 
MSHA  define  what  constitutes  "undue 
delay"  within  the  proposed  regulation. 

With  regard  to  the  underground 
provisions  of  proposed  paragraph  (d)(1), 
commenters  indicated  that  the 
provisions  were  unrealistic  and  broad  in 
tha^in  some  instances,  it  is  infeasible 
to  ^uire  that  inclined  shafts  and  adits 
be  locked  or  attended,  since  there  are 
many  multiple-adit  mines  that  cannot 
be  locked.  c5ther  commenters  indicated 
that  the  underground  requirements  of 
proposed  paragraph  {d)(l)  cannot  be  met 
without  having  a  negative  impact  on 
compliance  with  MSHA  ventilation 
requirements. 

Proposed  paragraph  (d)(2)  of  §§  56/ 
57.6306  would  require  persons  securing 
a  blast  site  at  a  surface  mine  or  at  the 
surface  area  of  an  underground  mine  to 
withdraw  ht>m  the  blast  site  during  the 
approach  and  progress  of  an  electrical 
storm.  For  underground  mines,  MSHA 
proposes  to  include  a  new  provision 
requiring  that  persons  who  are  used  to 
secure  an  underground  blast  site 
involving  an  electrical  blasting 
operation  capable  of  being  initiated  by 
lightning  must  be  withdrawn  from  the 
blast  site  into  a  safe  location.  These 
proposed  provisions  are  derived  firom 
existing  §§  56/57.6604,  which  requires 
the  suspension  of  blasting  operations 
and  the  withdrawal  of  all  personnel 
from  the  blast  area  to  a  safe  location 
during  the  approach  and  progress  of  an 
electrical  storm. 

Existing  paragraphs  (d)  of  §§  56/ 
57.6306  require  that  in  electric  blasting 
prior  to  connecting  to  the  power  source, 
and  in  nonelectric  blasting,  prior  to 
attaching  an  initiating  device,  all 
persons  vacate  the  blast  area  except 
f>ersons  in  a  blasting  shelter  or  other 
safe  location.  MSHA's  proposal  would 
redesignate  this  provision  as  paragraph 
(e)  without  change. 

Existing  paragraphs  (0  require  clear 
escape  routes  from  the  blast  area,  and  all 
access  to  the  blast  area  be  protected 


against  entry.  Existing  paragraphs  (g) 
require,  in  part,  that  post-blast 
examinations  be  conducted  by  a  person 
having  the  ability  and  experience  to 
perform  the  examination.  No  changes 
were  proposed  to  these  existing 
paragraphs. 

4.  Sections  56/57.6302  Separation  of 
Explosive  Material.  Sections  56/57.6905 
Separation  of  Explosive  Material  and 
Hang-Up  Blasting 

Existing  paragraphs  (a)  of  §§  56/ 
57.6302  require  that  explosives  and 
blasting  agents  be  kept  separated  from 
detonators  until  loading  begins. 
Paragraphs  (b)  require  that  explosive 
material  be  protected  from  impact  and 
temperatures  in  excess  of  150  °F  when 
taken  to  the  blast  site. 

This  standard  was  promulgated  under 
the  "Use"  portion  of  the  explosives 
regulations.  Shortly  after  publication, 
MSHA  received  information  indicating 
a  need  to  clarify  that  explosive  material 
must  be  protected  from  impact  during 
transportation  and  storage  as  well. 
MSHA  agrees  and  the  proposal  would 
expand  the  scope  of  existing  paragraph 
(b)  to  the  cover  storage  and 
transportation,  in  addition  to  use.  The 
Agency  received  no  comments 
concerning  proposed  §§  56/57.6302  and 
proposed  paragraphs  (a)  and  (b)  of 
§§56/57.6905. 

Under  MSHA's  proposal,  the  existing 
requirements  of  paragraph  (a)  of  §§  56/ 
57.6302  would  remain  unchanged.  The 
proposal,  however,  would  revise  the 
section  heading  to  "Separation  of 
explosive  material." 

Proposed  §  57.6905,  would  include  a 
new  peu^graph  (c),  which  would  require 
the  use  of  detonating  cord  to  initiate 
explosives  placed  in  raises,  chutes  and 
ore  passes  to  free  hang-ups.  MSHA's 
proposed  rule  would  not  preclude  the 
use  of  such  devices  as  ballistic  disks 
which  are  initiated  by  a  detonating  cord. 

With  regard  to  proposed  paragraph  (c) 
of  §  57.6905,  commenters  found  the 
proposal  too  restrictive  in  that  it  would 
limit  commonly  accepted  methods  of 
blasting.  Specifically,  these  commenters 
stated  that  the  use  of  detonating  cord  as 
proposed  by  MSHA  may  introduce 
inherent  hazards  such  as  fire  from  the 
ignition  of  timber,  loosening  timber  or 
other  supports,  contributing  to  fly  rock, 
and  loosening  rib  and  back.  These 
commenters  also  believe  that  MSHA's 
proposed  standard  would  restrict 
technological  developments  in  this  area 
and  questioned  MSHA's  evidence  for 
requiring  that  operators  use  detonator 
cord  in  blasting  hang-ups. 


5.  Sections  56/57.6313,  Blast  Site 
Security 

As  explained  above,  existing  §§  56/ 
57.6313  requires  that  areas  in  which 
loading  is  suspended  or  loaded  holes 
are  awaiting  firing  be  attended, 
barricaded  and  posted,  or  flagged 
against  unauthorized  entry. 

MSHA's  proposed  rule  would  revise 
and  incorporate  the  security  provisions 
of  existing  §§56/57.6313  into  §§56/ 
57.6306  to  ensure  that  the  blast  site  is 
secure  at  all  times. 

6.  Sections  56/57.6602  Static  Electricity 
Dissipation  During  Loading 

Existing  §§  56/57.6602  address  the 
build-up  of  static  electricity  during 
pneumatic  loading  or  dropping  of 
explosive  material  into  a  blasthole  and 
require  that  when  explosive  material  is 
loaded  pneumatically  or  dropped  into  a 
blasthole  in  a  manner  that  could 
generate  static  electricity,  an  evaluation 
must  be  made  of  potential  static 
electricity  hazards  and  the  hazard  must 
be  eliminated  before  loading  begins. 

Following  publication  of  the  final 
rule.  MSHA  received  technical 
information  indicating  that  the  scope  of 
this  provision  may  be  too  broad  because 
the  term  "dropping"  encompasses 
dropping,  pouring,  or  auguring 
explosive  materials  into  blastholes 
which  are  performed  at  a  low  velocity. 
As  a  result,  the  generation  of  static 
electricity  is  insufficient  to  initiate  the 
primer. 

MSHA  clarified  the  scope  of  the  final 
standard  through  policy  by  interpreting 
the  standard  to  apply  only  to  pneumatic 
loading  of  explosive  material.  As 
indicated  in  the  PPL.  MSHA  intends  to 
delete  the  term  "dropping"  from  the 
introductory  text  of  existing  §§  56/ 
57.6602.  Some  commenters  believe  that 
the  provision,  as  revised,  would  still  be 
too  restrictive. 

7.  Executive  Order  12866  and  the 
Regulatory  Flexibility  Act 

Based  on  an  analysis  of  the  impact  of 
the  proposed  rule,  MSHA  estimates  that 
the  total  annual  recurring  cost  impact 
would  be  about  $70,000.  All  of  these 
costs  are  attributable  to  the  attended 
provision  of  paragraph  (d)(1)  of  §§  56/ 
57.6306.  The  total  cost  impact  on  all 
small  mines,  those  employing  fewer 
than  20  miners,  would  be  nominal. 

Some  commenters  stated  that  MSHA 
significantly  understates  the  expense 
that  will  result  from  this  requirement. 
These  commenters  believe  that  they 
would  either  have  to  hire  specific 
persons  for  security  or  use  managerial 
personnel  which  would  cost 
approximately  $300,000  armually. 


Another  commenter  stated  that  MSHA's 
analysis  considered  only  medium-sized 
undergroimd  and  most  open  pit  mines, 
but  did  not  adequately  consider  large 
mines. 

Dated:  June  2, 1995. 
J.  Davitt  McAteer, 

Assistant  Secretary  for  MiiK  Safety  and 
Health. 
IFR  Doc.  95-14305  Filed  6-7-95;  12:07  pm) 
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30  CFR  Parts  56  and  57 

Public  Meetings  on  Development  of 
Program  Policy  Letters;  First  Aid 
Training  for  Selected  Supervisors;  and 
Examination  of  Working  Places 

AGENCY:  Mine  Safety  and  Health 

Administration,  Labor. 

action:  Notice  of  public  meetings. 

SUMMARY:  The  Mine  Safety  and  Health 
Administration  (MSHA)  will  hold  three 
public  meetings  to  discuss  the  Agency's 
newly  implemented  process  of  soliciting 
public  input  on  certain  draft  policy 
statements.  The  Agency  will  also 
discuss  its  draft  policy  statements 
which  interpret  existing  MSHA 
regulations  pertaining  to  metal  and 
nonmetal  mines  concerning  first  aid 
training  for  selected  supervisors,  and 
draft  policy  statements  which  interpret 
existing  MSHA  regulations  for  metal 
and  nonmetal  mines  concerning 
examination  of  working  places. 
DATES:  MSHA  requests  that  persons 
planning  to  participate  in  the  public 
meetings  notify  the  Agency  at  least  five 
days  prior  to  the  public  meeting  date. 
All  post-meeting  written  comments 
should  be  submitted  by  August  25, 
1995.  The  public  meetings  will  be  held 
at  the  following  locations:  July  6  and  7, 
1995  In  Cleveland,  Ohio;  July  12  and  13, 
1995,  in  Elko,  Nevada:  and  July  19, 1995 
in  Dallas,  Texas. 

The  meetings  in  Cleveland,  Ohio  and 
Elko,  Nevada  will  commence 
immediately  following  the  public 
hearings  on  MSHA's  proposed  rule  on 
safety  standards  for  explosives  at  metal 
and  nonmetal  mines.  The  public 
meeting  in  Dallas,  Texas  will  commence 
on  the  date  indicated,  beginning  at  9:00 
'  a.m. 
ADDRESSES:  The  pubHc  meetings  will  be 
held  at  the  following  locations: 

1.  July  6  and  7, 1995— Quality  Inn 
Airport,  16161  Brookpark  Road, 
Cleveland,  Ohio  44142. 

2.  July  12  and  13, 1995— Holiday  Inn. 
3015  Idaho  Street.  Elko,  Nevada  89081. 

3.  July  19, 1995— U.S.  Department  of 
Labor,  525  S.  Griffin  Street,  7th  Floor. 
Room  754.  Dallas.  Texas.  Zap  75202. 
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FOB  FURTHER  INFORMATION  CONTACT: 
Rodric  Breland,  chief.  Division  of 
Safety,  Metal  and  Nonmetal  Mine  Safety 
and  Health,  703-235-8647. 

SUPPLEMENTARY  INFORMATION: 

A.  Public  Participation 

The  purpose  of  these  public  meetings 
is  to  provide  a  forum  for  the  mining 
community  to  informally  and  openly 
exchange  ideas  with  MSHA  about  how 
best  to  implement  current  regulatory 
requirements. 

All  persons  who  notify  MSHA  in 
advance  that  they  plan  to  speak  will 
have  time  allotted  to  them  for  their 
presentations.  MSHA  requests  that  the 
notification  identify  the  person  and 
organization,  the  amount  of  time 
requested  for  the  presentation,  and  the 
location  where  the  presentation  will  be 
made.  Written  statements  are  not 
required,  but  participants  are 
encouraged  to  submit  v«itten  materials 
and  a  computer  disk  containing  the 
same  information. 

There  will  be  an  opportunity  for  other 
persons,  who  have  not  made  prior 
arrangements  with  MSHA  and  wish  to 
speak,  to  register  at  the  beginning  of 
each  public  meeting. 

Discussion  and  comments  may 
address  revisions  as  well  as  alternative 
language  for  the  policy  statements.  No 
transcript  will  be  made  of  these  public 
meetings. 

B.  Background 

On  February  22, 1995,  MSHA 
withdrew  the  following  Program  PoUcy 
Letters  (PPL):  PPL  No.  P94-IV-2,  First 
Aid  Training  for  Selected  Supervisors; 
PPL  No.  P94-rV-4,  Ventilation  Plan; 
and  PPL  No.  P94-IV-5.  Examination  of 
Working  Places  (60  FR  9986).  On  that 
date  MSHA  also  informed  the  public  of 
its  intentions  to  establish  a  process 
which  expanded  public  opportimity  to 
comment  on  certain  policies.  As  a  part 
of  the  same  notice,  the  agency  requested 
public  comment  on  draft  interpretations 
of  existing  MSHA  regulations  at  30  CFR 
§§  56/57.18010  concerning  first  aid 
training  for  selected  supervisors,  and  30 
CFR  §§  56/57.18002  regarding 
examination  of  working  places.  Both 
draft  interpretations  pertain  solely  to 
metal  and  nonmetal  mines. 

C  Discussion  of  Comments 

Some  commenters  opposed  MSHA's 
new  process  for  issuing  policy  and 
suggested  that  the  Agency  should  utilize 
its  statutory  rulemaking  process  to 
revise  the  regulations  rather  than  issue 
a  policy  statement.  These  draft  Program 
Policy  Letters  are  intended  to  be 
clarifying  statements  of  what  existing 
MSHA  regulations  mean  and  require.  As 


such,  they  do  not  substantively  alter  the 
applicable  regulations  and  rulemaking 
is  not  required. 

56/57.18010— First  Aid  Training  for 
Selected  Supervisors 

Some  commenters  agreed  with  this 
draft  policy  statement,  while  other 
commenters  wanted  to  make  certain  that 
MSHA  interpreted  the  regulations  as 
requiring  first  aid  assistance  to  sick  or 
injured  employees  on  each  working 
shift.  These  other  commenters  suggested 
that  the  agency  add  to  the  course 
content  subject  matter  by  addressing 
patient  assessment,  artificial  ventilation, 
control  of  bleeding,  control  of  shock, 
wounds  and  dressing,  bums  and  scalds, 
musculoskeletal  injuries,  handling  and 
transportation,  and  immediate  treatment 
of  exposure  to  hazardous  liquids  and 
gases.  Some  other  commenters  objected^ 
to  MSHA's  interpretations  of  course 
content,  duration,  refresher 
requirements  and  posting  of  course 
schedules.  In  addition,  some 
commenters  requested  that  a  record  of 
first  aid  training  be  kept  on  file. 

A  few  commenters  objected  to 
MSHA's  interpretation  that  the 
regulations  require  first  aid  trained 
supervisors  to  be  present  at  the  mine 
site  during  all  production  shifts. 

Some  commenters  suggested  that 
MSHA  allow  registered  nurses, 
emergency  medical  technicians  and 
other  medical  professionals  to  qualify  as 
"selected  supervisors"  under  the 
regulations.  These  same  commenters 
also  suggested  that  noncompliance  with 
the  standard  could  be  handled  by 
MSHA's  current  enforcement  tools 
without  the  draft  policy  statement. 

56/57.18002— Examination  of  Working 
Places 

Some  commenters  agreed  with 
MSHA's  draft  policy  statement,  while 
other  commenters  questioned  the 
qualifications  of  persons  assigned  by 
operators  to  conduct  required 
examinations  under  the  regulations. 
Some  of  these  commenters  also  stated 
that  the  draft  policy  could  encourage 
operators  to  delegate  the  responsibilities 
under  the  regulations  to  conduct  these 
examinations  by  hourly  employees,  who 
do  not  represent  management. 

Regarding  recordkeeping 
requirements  of  the  regulations,  some 
commenters  suggested  that  MSHA 
interpret  the  regulations  to  include 
remedial  action  taken  to  address 
hazardous  conditions  found  during  the 
examination,  in  addition  to  the 
interpretation  of  recordkeeping 
requirements  included  in  the  draft 
policy.  Commenters  also  objected  to  the 
recordkeeping  portion  of  the  draft 


policy  statement  as  being  too  detailed 
and  going  beyond  the  regulatory 
requirement.  Commenters  also 
recommended  that  operators  be  allowed 
to  certify  daily  that  the  examination  was 
conducted  in  order  to  satisfy  the 
recordkeeping  requirements  of  the 
regulations. 

One  commenter  indicated  that  MSHA 
is  interpreting  the  regulations  to  require 
pre-shift  examinations.  MSHA 
encouraged  operators  to  perform  these 
examinations  prior  to  commencement  of 
work  in  an  area.  MSHA,  however, 
clarifies  in  the  draft  policy  statement 
that  the  regulations  allow  for  the 
examinations  to  be  performed  at  any 
time  during  the  shift.  MSHA  has  no 
intentions  of  citing  operators  if  such 
examinations  are  not  conducted  prior  to 
each  shift. 

These  commenters  also  suggested  that 
a  trained  miner  be  considered  a 
"competent  person"  under  the 
regulations.  Additionally,  these 
commenters  objected  to  MSHA's 
interpretation  of  the  standard's  language 
that  operators  promptly  initiate 
appropriate  action  in  order  to  correct 
hazardous  conditions  as  requiring 
operators  to  "promptly  initiate  the 
correction  of  any  hazardous  conditions 
that  are  foimd."  These  commenters 
support  requiring  withdrawal  of  all 
persons  from  affected  areas  in  an 
imminent  danger  situation,  but  suggest 
that  MSHA  modify  the  draft  program 
policy  letter  language  to  p>ermit 
removing  persons  from  the  area  and 
barricading  or  posting  the  area  until  it 
is  safe  for  entry. 

Dated:  June  2.  1995. 
J.  Davitt  McAteer, 

Assistant  Secretary  for  Mine  Safety  and 
Health. 
|FR  Doc.  95-14306  Filed  6-7-95;  12:07  pml 
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DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

30  CFR  Part  211 
RIN  1010-AB45 

Amendments  of  Regulations  to 
Establish  Liability  for  Royalty  Due  on 
Federal  and  Indian  Leases,  and  To 
Establish  Responsibility  to  Pay  and 
Report  Royalty  and  Other  Payments 

AGENCY:  Minerals  Management  Service. 

Interior. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Minerals  Management 
Service  (MMS),  Royalty  Management 


Federal  Register  /  Vol.  60.  No.  Ill  /  Friday,  June  9,  1995  /  Proposed  Rules 


30493 


Program  (RMP)  proposes  to  amend  its 
regulations  to  establish  and  clarify 
which  persons  may  be  held  liable  for 
unpaid  or  underpaid  royalties, 
compensatory  royalties,  or  other 
payments  on  Federal  and  Indian 
minerals  leases.  The  proposed  rules  also 
would  establish  who  is  required  to 
report  and  pay  royalties  on  production 
from  leases  not  in  approved  Federal  or 
Indian  agreements  or  leases  in  approved 
"Federal  or  Indian  agreements  containing 
100  percent  Federal  or  Indian  Tribal 
leases  with  the  same  lessor,  the  same 
royalty  rate,  and  the  same  fund  code  for 
royalty  distribution  (hereinafter  refenscf*" 
to  as  100  percent  Federal  or  Indiai(_y' 
agreements).  In  the  near  future,  MMS 
intends  to  issue  a  further  notice  of 
proposed  rulemaking  regarding  who  is 
required  to  report  and  pay  royalties  on 
production  from  leases  in  all  other 
approved  Federal  or  Indian  Agreements. 
DATES:  Comments  must  be  submitted  on 
or  before  August  8,  1985. 
ADDRESSES:  Mail  written  comments, 
suggestions  or  objections  regarding  the 
proposed  amendment  to:  Minerals 
Management  Service,  Royalty 
Management  Program,  Rules  and 
Procedures  Staff,  P.O.  Box  25165,  MS 
3101,  Mail  Stop  3101,  Denver,  Colorado 
80225-0165. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  S.  Guzy,  Chief,  Rules  and 
Procedures  Staff,  telephone  (303)  231- 
3432,  FAX  (303)  231-3194.  Minerals 
Management  Service,  Royalty 
Management  Program,  building  85,  P.O. 
Box  25165,  Mail  Stop  310>,  Denver, 
Colorado  80225-0165. 
SUPPLEMENTARY  INFORMATION:  The 

principal  authors  of  this  rule  are 
members  of  a  team  of  Minerals 
Management  Service  employees  led  by 
Ceceha  Williams  of  the  Office  of 
Enforcement,  Lakewood,  Colorado,  and 
attorneys  from  the  Office  of  the  Solicitor 
in  Washington,  D.C. 

I.  General 

Since  its  formation  in  1982,  and 
following  the  mandate  of  the  Federal  Oil 
and  Gas  Royalty  Management  Act  of 
1982  (FOGRMA),  30  U.S.C.  1701  et  seq., 
MMS  improved  substantially  the 
process  of  accounting  for  and  collecting 
royalties  on  mineral  production  from 
Feideral  and  Indian  leases.  MMS 
implemented  automated  procedures  to 
detect  potentially  unpaid  and  underpaid 
royalties  after  payors  file  their  monthly 
royalty  reports,  and  develop>ed  an 
effective  audit  program  in  conjunction 
with  states  and  Indian  tribes. 

When  MMS  determines  that  royalties 
are  underpaid  for  a  Federal  or  Indian 
lease,  MMS  generally  bills  the  person 


who  filed  a  Payor  Information  Form 
(PIF)  (Form  MMS-4025  for  oil  and  gas 
and  Form  MMS-4030  for  solid 
minerals)  for  that  lease,  and  that  payor 
usually  resolves  the  matter  with  MMS. 
However,  sometimes  that  royalty  payor 
no  longer  is  able  to  pay  (e.g.,  it  is 
bankrupt  or  otherwise  out  of  business), 
or  it  asserts  that  someone  else  is 
responsible  for  the  royalty  payment.  In 
other  situations,  an  interest  in  the  lease 
is  assigned  between  the  time  the  royalty 
obligation  accrued  and  the  time  MMS 
discovers  and  orders  payment.  In  such 
events,  the  current  payor  often  does  not 
-agree  to  pay  the  deficiency,  requiring 
MMS  to  determine  who  is  liable  for  the 
royalty  or  other  payment  deficiency. 

The  purpose  of  these  proposed  rules 
is  to  establish  and  clarify  which  persons 
are  liable,  either  individually  or  in 
conjunction  vnth  others,  if  royalties, 
compensatory  royalties,  or  other 
payments  due  for  a  Federal  or  Indian 
lease  are  unpaid  or  underpaid.  As 
explained  in  more  detail  below,  this 
includes  record  title  owners  of  a  lease 
and  operating  rights  owners  other  than 
record  title  owners.  In  addition,  MMS 
would  amend  the  Payor  Information 
Form  (PIF)  (Form  MMS-4025  for  oil  and 
gas  and  lvDviS-4030  for  solid  minerals), 
required  under  30  CFR  210.10,  to 
expressly  provide  that  the  payor  agrees 
to  pay  any  additional  royalties  owed  on 
the  production  for  which  it  reported 
royalties  originally.  Operators  and  other 
persons  could  be  liable  for  the 
underpayments  in  certain 
circumstances.  The  rules  further  would 
clarify  how  liability  attaches,  and 
terminates,  when  a  record  title  interest 
is  assigned  or  operating  rights  are 
transferred.  For  the  most  part,  these 
proposed  rules  are  consistent  with 
current  MMS  practice  and  procedures. 

MMS  also  proposes  to  amend  its  rules 
to  provide  who  is  required  to  report  and 
pay  royalties  on  production  from,  or 
attributable  to,  leases  not  in  approved 
Federal  or  Indian  agreements  or  leases 
in  100  percent  Federal  or  Indian 
agreements  (all  leases  in  the  agreement 
have  the  same  lessor,  the  same  royalty 
rate,  and  the  same  fund  code  for 
distribution,  e.g.  same  state  or  coimty). 
MMS  is  reserving  for  a  further  notice  of 
proposed  rulemaking  rules  regarding 
who  is  required  to  report  and  pay 
royalties  on  production  from  leases  in 
all  other  approved  Federal  or  Indian 
agreements. 

Commenters  must  recognize  that  the 
standards  for  who  is  required  to  report 
and  pay  could  be  different  from  the 
standards  for  determining  liability  for 
underpayments.  For  example,  as 
explained  in  more  detail  below,  if  you 
hold  half  otj^e  record  title  interest  in 


a  Federal  lease  (that  is  not  in  an 
approved  Federal  or  Indian  agreement), 
you  would  be  liable  ultimately  for  50 
percent  of  the  royalties  due  on 
production  from  that  lease.  However, 
under  the  proposed  rules,  the  person 
who  actually  takes  and  sells  the 
production  from  a  lease  that  is  not  in  an 
approved  Federal  or  Indian  agreement  is 
required  to  report  and  pay  each  month, 
so  you  may  not  be  the  person  required 
initially  to  report  that  production  and 
remit  the  royalties.  If  that  payor 
underpaid  royalties,  MMS  may  seek  to 
collect  additional  monies  from  you,  and 
then  only  for  50  percent  of  the 
production. 

n.  Section-by-Section  Analysis 

Subpart  A — General  Provisions 
Section  211.10    Purpose 

This  section  would  explain  that  this 
part  of  the  MMS  rule  is  intended  to 
address  two  principal  issues.  The  first  is 
to  establish  which  persons  are  liable  for 
royalty,  compensatory  royalty,  and  other 
payments  on  a  lease  by  virtue  of 
ownership  of  a  lease  interest  or  other 
connection  to  lease  production.  The 
second  issue  addressed  io  this  part 
concerns  which  persons  would  be 
required  to  report  and  pay  royalties  on 
lease  production  each  month  or  as 
otherwise  required.  However,  as 
explained  above,  at  this  time  MMS  is 
proposing  new  rules  addressing 
reporting  and  paying  requirements  only 
for  leases  not  in  approved  Federal  or 
Indian  agreements  or  leases  in  100 
percent  Federal  or  Indian  agreements. 

Section  211.11     Scope 

This  section  would  explain  the 
general  content  of  Subparts  A,  B,  and  C 
Subpart  A  explains  which  leases  the 
rules  on  liability  and  reporting  and 
paying  would  apply  to,  and  the 
definitions  you  would  need  to  know. 
Subpart  B  establishes  who  would  be 
liable  under  the  leases  set  out  in 
Subpart  A  and  the  extent  of  that 
liability.  Subpart  C  explains  who  would 
be  responsible  for  reporting  and  paying 
royalties  on  the  leases  set  out  in  Subpart 
A,  and  would  describe  the  obligations  to 
report  and  pay  properly. 

Section  211.12    Leases  to  WhichThis 
Part  Applies 

This  section  would  explain  that  the 
rules  on  liability  contained  in  this  part 
apply  to  all  Federal  and  Indian  mineral 
leases.  This  includes,  but  is  not  limited 
to,  Indian  oil  and  gas  leases,  onshore 
Federal  oil  and  gas  leases  (whether  on 
public  domain  or  acquired  lands,  and 
regardless  of  the  statute  under  which 
the  lease  was  issued),  oil  and  gas  leases 
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on  the  Outer  Continental  Shelf  (OCS), 
Federal  and  Indian  coal  leases,  and 
Federal  geothermai  leases.  Leases  or 
other  agreements  under  the  Indian 
Mineral  Development  Act  of  1982  also 
would  be  included. 

As  explained  in  more  detail  below, 
there  will  be  situations  where  Federal  or 
Indian  leases  are  part  of  an  approved 
Federal  or  Indian  agreement  (e.g.,  a  unit 
or  communitization  agreement)  that 
includes  state  or  fee  leases.  When  the 
proposed  rules  refer  to  a  lease,  this 
includes  only  the  Federal  and  Indian 
leases  in  that  agreement. 

Leases  issued  by  private  predecessors 
in  interest  to  the  Federal  government, 
under  which  the  Federal  government 
subsequently  became  the  lessor  when  it 
acquired  land  subject  to  such  a  lease, 
would  not  be  included  within  the  scope 
of  these  rules. 

Section  211.13    Definitions 

This  section  would  include 
definitions  of  certain  terms  that  are 
relevant  to  the  regulations  in  this  part. 

•  Approved  Federal  or  Indian 
agreement  would  be  defined  as  an         _, 
agreement  for  exploration  or 
development  of  mineral  resources  as 
described  by  25  CFR  Subchapter  I,  30 
CFR  Subchapter  B — Offshore,  and  43 
CFR  Fart  3000.  This  definition  basically 
would  incorporate  existing  descriptions 
of  unit  agreements  and  communitization 
agreements  for  Federal  and  Indian 
leases. 

•  Compensatory  Royalty  would  be 
defined  as  the  amounts  the  Bureau  of 
Land  Management  (ELM)  or  Offshore 
Minerals  Management  assesses  to 
compensate  for  failure  to  prevent 
drainage.  This  definition  would 
basically  summarize  the  BLM's 
regulations  at  43  CFR  3100.2  (1993)  and 
43  CFR  3162.2(a)  (1993).  This  term  is 
separate  and  distinct  from  "other 
payments"  defined  below. 

•  Operator  would  be  defined  by 
referencing  several  existing  definitions 
in  30  CFR  and  43  CFR  to  maintain 
consistency  between  the  proposed 
definition  and  existing  definitions  in 
departmental  rules. 

Operating  rights  owner  (working 
interest  ownerj would  be  defined  as  a 
person  who  owns  or  has  been 
transferred  operating  rights  in  a  lease 
subject  to  the  regulations  in  this 
proposed  new  part.  The  operating  rights 
owner  could  be  the  record  title  owner. 
However,  the  record  title  owner  may 
transfer  some  or  all  of  its  operating    ' 
rights  to  another  person  who  may 
further  transfer  those  rights.  The 
operating  rights  owner  has  the  right  to 
take  and  sell  production  from  a  Federal 
or  Indian  lease,  and  is  often  referred  to 


as  the  working  interest  owner.  [See  BLM 
rules  at  43  CFR  3100.0-5(d)). 

Other  payments  would  be  defined  to 
include,  but  not  be  limited  to,  rentals 
minimum  royalties,  bonuses,  net  profit 
share  payments,  gas  storage  agreement 
payments,  late  and  erroneous  reporting 
assessments,  and  late  payment  interest 
charges.  The  term  is  intended  to  include 
all  payments  due  to  MMS's  Royalty 
Management  Program  (including 
payments  directly  to  Indian  lessors  and 
other  royalty  recipients),  except  for 
compensatory  royalty  payments 
assessed  for  drainage.  It  would  not 
include  the  cost  of  plugging  and 
abandonment  of  wells,  or  other  lease 
reclamation  obligations. 

•  Payor  would  be  defined  by 
referencing  several  existing  sections  in 
30  CFR  to  maintain  consistency  between 
the  prop>osed  definition  and  existing 
departmental  rules.  MMS  proposes  to 
combine  the  definition  of  payor  at  30 
CFR  208.2  with  the  payor  rule  at  30  CFR 
210.51  which  further  defines  payor.  By 
combining  the  existent  regulations,  it  is 
MMS'  intent  to  make  clear  that  a  payor 
is  the  person  who  is  responsible  for 
reporting  and  paying  royalties 
consistent  with  the  liability  provisions 
of  this  proposed  rule  in  sections  211.14, 
211.15,  211.16,  211.17,  and  211.18. 

•  Payor  code  would  be  defined  as  the 
five-character  code  that  MMS  assigns  to 
the  persons  required  to  report  and  pay 
royalties.  The  payor  code  uniquely 
identifies  the  persons  responsible  for 
reporting  and  paying  royalties  and  other 
payments.  The  payor  code  is  used  on 
royalty  reports,  payments,  and 
correspondence  to  MMS.  Persons 
required  to  report  and  pay  must  obtain 

a  payor  code  from  MMS. 

•  Payor  Information  Form  (PIF) 
would  be  defined  as  the  Form  MMS- 
4025  for  oil  and  gas  and  geothermai 
resources,  and  Form  MMS— 4030  for 
solid  minerals,  as  described  in  30  CFR 
210.10(c)(3)  and  (4).  The  PIF  is  a 
document  that  informs  MMS  who  will 
report  and  pay  royalties  and  other 
payments  to  the  Federal  or  Indian 
mineral  lessor.  As  explained  below,  the 
present  PIF  would  be  revised  to  provide 
expressly  that  the  payor  agrees  to  pay 
any  additional  royalties  and  other 
payments  owed  on  production  for 
which  it  reported,  or  should  have 
reported,  originally. 

•  Person  would  be  defined  basically 
the  same  as  in  FOGRMA  at  30  U.S.C. 

§  1702(12).  It  would  include,  but  not  6e 
limited  to,  any  and  all  entities  that 
report  and  make  royalty  and  other 
payments  to  MMS  or  the  Indian  lessor. 

•  Rticord  title  owner  would  be 
defined  as  the  person  who  has  entered 
into  a  lease  subject  to  this  part  or  a 


person  to  whom  the  responsible  leasing 
agency  has  approved  assignment  of  all 
or  part  of  the  record  title  interest.  This 
term  also  means  the  same  as  record  title 
holder,  record  title  interest  owner,  or 
lessee  of  record.  The  record  title  owner 
may  transfer  all  or  a  part  of  the 
operating  rights  to  another  person  and 
in  fact  may  have  no  involvement  in 
lease  operations  or  the  sale  of 
production.  After  the  record  title  owner 
transfers  its  operating  rights,  it  usually 
maintains  an  overriding  royalty  interest, 
but  the  record  title  owner  has  no  right 
to  the  production  from  or  allocated  to 
the  operating  rights  it  transferred. 

•  Royalty  would  be  defined  as  any 
payment  based  on  the  volume  or  value 
of  production  from  a  lease  subject  to 
this  part.  This  is  basically  the  same 
definition  as  in  FOGRMA,  expanded  to 
include  other  minerals. 

•  Take  would  be  defined  as  occurring 
when  the  operating  rights  owner  sells  or 
removes  production  horn  or  allocated  to 
a  lease,  or  when  such  sale  occurs  for  the 
benefit  of  an  operating  rights  owner. 
Production  would  be  "taken"  when  it  is 
removed  fitjm  the  lease  or  agreement. 
Production  would  not  be  "taken"  if  it  is 
used  on  or  for  thel)enefit  of  the  lease 

or  agreement  (and  not  subject  to  royalty 
under  MMS  rules),  except  for  lease  use 
gas  for  leases  issued  under  section  6  of 
the  Outer  Continental  Shelf  Lands  Act, 
43  U.S.C.  1335  (because  that  gas  is 
subject  to  royalty  under  the  lease  terms). 
Also,  for  purposes  of  these  rules,  a 
purchaser  who  receives  production 
would  not  be  considered  to  have 
"taken"  the  production. 

Subpart  B — Liability 

Section  211.14    Who  is  Liable  for 
Royalties  and  Other  Payments  Ehie  on  a 
Lease? 

The  purpose  of  this  section  is  to 
provide  a  comprehensive  explanation 
regarding  which  persons  are  liable  to 
the  MMS  for  royalties  or  other  payments 
due  on  a  lease.  It  does  not  apply  to 
compensatory  royalties  which  are 
addressed  in  the  next  section.  It  also 
does  not  apply  to,  or  affect,  other  lease 
obligations  such  as  plugging  and 
abandonment. 

Unless  you  are  subject  to  one  of  the         K 
paragraphs  in  this  part  of  the  rule,  you 
would  have  no  liability.  However,  you 
may  be  liable  under  more  than  one 
paragraph.  For  example,  as  explained 
further  below,  you  may  be  liable  for 
royalty  on  half  the  production  on  the 
lease  under  paragraph  (a)  of  this  section 
because  you  own  50  percent  of  the 
record  title.  In  addition,  you  could  be 
liable  for  all  the  royalty  on  production 
under  paragraph  (b)  of  this  section  if 


you  own  operating  rights  in  that  lease 
and  "take"  100  percent  of  that 
production. 

a.  Record  title  owners.  Paragraph  (a)  of 
this  section  applies  to  record  title 
owners.  As  explained  in  the  definitions 
section,  the  record  title  owner  is  the 
person  to  whom  the  lease  originally  was 
issued,  or  the  assignee  of  that  person. 
You  may  be  the  record  title  owner  for 
a  whole  lease  or  a  portion  of  a  lease.  As 
a  record  title  owner,  you  would  be  liable 
for  royalties  on  the  percentage  of 
production  from  the  lease  that  equals 
the  percentage  of  your  record  title 
ownership  in  the  lease.  Therefore,  if  you 
are  a  50  percent  record  title  owner,  and 
the  MMS  determines  that  the  person 
who  reported  and  paid  royalties  on  the 
total  production  from  the  lease  for  a 
particular  month  undervalued  that 
production,  then  you  are  responsible  to 
MMS  for  50  percent  of  the  resulting 
underpayment  plus  any  interest  owed 
thereon.  The  amount  of  underpaid 
royalties  or  other  payments  would  be 
determined  through  application  of 
statutes,  regulations  (e.g.,  royalty 
valuaUon  rules  in  30  CFR  Part  206), 
lease  terms  and  orders. 

It  also  is  possible  that  you  may  be 
liable  for  royalties  on  production  for  a 
month  that  exceeds  your  percentage 
ownership  of  the  lease.  (Some  leases 
may  prescribe  a  royalty  reporting  period 
other  than  monthly.  Because  most  leases 
are  monthly,  we  will  refibr  to  the 
reporting  "month"  in  this  preamble. 
However,  for  your  lease,  a  different 
period  may  be  applicable).  If  you  also 
own  operating  rights  in  the  lease  and  for 
a  month  take  production  in  an  amount 
that  exceeds  your  percentage  of  record 
title  ownership,  you  are  liable  for  the 
royalties  due  on  that  additional  amount. 
Thus,  if  you  are  a  50  percent  record  title 
interest  owner,  but  for  a  month  you  take 
75  percent  of  the  production,  you  are 
liable  for  the  royalties  due  on  75  percent 
of  the  production.  If  MMS  determines 
that  the  royalties  on  that  production 
should  be  higher  tKan  what  was  paid, 
you  are  liable  for  those  additional 
royalties  plus  interest. 

When  a  lease  is  issued,  the  holders  of 
record  title  also  own  operating  rights  in 
the  lease.  The  liability  of  operating 
rights  owners  for  royalties  is  addressed 
in  the  next  section.  It  is  important  to 
"^  understand,  however,  that  under  these 
proposed  rules,  even  if  you  transfer  a 
portion  or  all  of  your  operating  rights, 
you  still  are  liable  for  royalties  as  the 
record  title  owner. 

It  also  is  important  to  remember  that 
Subpart  B  of  the  proposed  rules 
addresses  only  liability  for  royalty  and 
other  payments.  It  is  Subpart  C  that 
establishes  who  must  report  and  pay  the 


royalties  to  MMS  each  month.  Thus, 
even  though  you  may  have  liability  for 
unpaid  or  underpaid  royalties  for  a 
production  month,  you  may  not  be  the 
person  who  is  required  initially  to 
report  and  pay  the  royalties  to  MMS. 
For  example,  if  you  own  50  percent  of 
the  record  title  for  the  lease,  but 
transferred  all  your  operating  rights  to 
another  person,  you  have  no  right  to 
take  production  from  the  lease. 
However,  if  the  person  required  to 
report  and  pay  the  royalties  on  the  total 
lease  production  fails  to  pay,  or 
underpays,  MMS  still  would  hold  you 
liable  for  50  percent  of  what  was  owed 
for  that  production. 

As  will.be  explained  below,  the 
record  title  owner  is  not  the  only  person 
who  is  liable  for  royalty.  In  fact,  several 
different  persons  may  be  liable,  and  the 
extent  of  each  such  person's 
responsibility  is  addressed  in  later 
sections  of  the  rule.  Section  211.14(a) 
would  clearly  provide  that  as  a  record 
title  owner  you  are  jointly  and  severally 
liable  for  the  royalty  and  other 
payments  (to  the  extent  of  your  liability 
described  above)  with  these  other 
responsible  persons  including: 

(1)  Any  person  transferred  some  or  all 
of  the  operating  rights  severed  from 
your  record  title  interest.  This  would 
include  the  original  transferee  and 
subsequent  transferees.  Note,  however, 
the  responsibility  is  limited  to  the 
extent  of  the  transfer.  Therefore,  if  you 
are  the  100  percent  record  title  owner, 
but  transfer  only  30  percent  of  your 
operating  rights  to  another  person,  you 
and  that  person  have  joint  and  several 
liability  for  the  30  percent  interest. 

The  transferee  has  no  liability  for  the 
remaining  70  percent  interest  by  virtue 
of  holding  operating  rights — there  may 
be  liability  for  other  reasons,  discussed 
further  below,  such  as  a  situation  where 
that  holder  of  30  percent  of  the 
operating  rights  actually  takes  a  greater 
percentage  of  the  production. 

(2)  Any  other  person  assigned  or  who 
has  assumed  the  obligation  to  pay 
royalty  due.  By  way  of  illustration,  if  the 
purchaser  of  production  from  your  lease 
agrees  in  the  sales  contract  to  be 
responsible  for  the  payni'ent  of  all 
royalties,  and  if  MMS  determines 
royalties  were  underpaid,  that  purchaser 
would  be  hable  for  the  royalties. 
However,  you  too  would  be  liable  up  to 
the  percentage  of  your  record  title 
interest  or  your  takes  if  they  are  greater. 

(3)  Any  person  who  filed  a  PIF  with 
MMS  for  the  production  for  which  you 
are  liable.  As  explained  later  in  this 
preamble,  if  a  person  files  a  PIF  for  a 
lease  and  reports  royalties  for  that  lease, 
that  person  is  liable  for  proper  payment 
of  royalties  due  on  the  production. 


Thus,,  if  MMS  determines  that  royalties 
were  underpaid  on  that  production,  the 
filer  of  the  PIF  is  responsible  for  the 
additional  royalties.  As  a  record  title 
owner,  you  would  be  jointly  and 
severally  liable  for  those  additional 
royalties  up  to  the  percentage  of  your 
record  title  interest  or  your  takes  if  they 
are  greater. 

(4)  Any  other  person  liable  under  Part 
211  for  the  royalty  due  for  which  you 
are  responsible.  This  would  be  a  general 
provision  to  cover  an  operator  (but  only 
in  certain  limited  circumstances, 
discussed  below),  a  person  who  takes 
production  from  your  lease  (under  the 
limited  circumstances  discussed  below), 
or  any  other  person  that  is  liable  for 
royalty  under  the  regulations  in  this 
subpart. 

It  is  important  to  note  that  the  joint 
and  several  liability  described  above  is 
vertical,  not  horizontal.  Therefore,  if 
you  are  a  50  percent  record  title  owner, 
you  are  not  automatically  liable  for  the 
debts  of  the  other  record  title  owners  for 
the  same  lease  (although  liability  may 
accrue  by  operation  of  other  provisions 
of  these  regulations).  However,  if  you 
are  a  50  percent  record  title  owner  and 
transfer  half  of  your  operating  rights, 
you  would  be  jointly  and  severally 
liable  with  the  transferee  for  the 
royalties  and  other  payments  due  for  the 
transferred  operating  rights  interest. 

Although  tnis  preamble  has  referred 
primarily  to  liability,  including  joint 
and  several  liability,  for  royalties,  the 
rules  also  would  apply  to  other  payment 
obligations  on  the  lease,  including  late 
payment  charges,  reporting  assessment, 
and  rentals.  The  proposed  liability  rules 
addressed  above  are  intended  to  apply 
only  to  such  payment  obligations 
payable  to  MMS's  Royalty  Management 
Program  or  royalty  recipients. 

In  these  rules,  MMS  proposes  that  the 
record  title  owner's  liability  for  payment 
of  royalty  and  other  payments  be 
proportionate  to  its  interest  in  a  lease, 
because  royalty  and  other  payment 
obligations  are  divisible  according  to 
that  interest.  There  are,  however,  other 
lease  obligations  of  the  several  record 
title  owners  of  a  lease  that  are  not 
divisible,  including  plugging  and 
abandonment  of  wells,  and  other 
reclamation  obligations.  BLM  enforces 
these  and  other  lease  obligations  for 
onshore  leases  and  MMS's  Offshore 
Minerals  Management  program  enforces 
lease  obligations  for  offshore  leases. 
These  lease  obligations  are  not  subject 
to  this  rulemaking. 

Liability  for  compensatory  royalty 
payments,  addressed  in  §  211.15,  is  also 
a  lease  obligation  that  is  not  divisible. 
Compensatory  royalties  are  amounts 
assessed  to  compensate  the  Federal 
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Government  when  a  lessee  breaches  its 
operational  obligation  to  diHgently 
protect  the  lease  from  drainage.  See 
Benson-Monti n-Greer.  123  IBLA  341 
(1992);  See  43  CFR  3100.2  and 
3162.2(a).  Just  as  the  other  means  of 
satisfying  the  requirement  to  protect 
from  drainage  (drilling  of  an  offset  well 
or  communitization)  are  indivisible,  and 
thus  joint  and  several,  so  is  the 
alternative  of  compensatory  royalty 
payments.  It  is  proposed  that  the 
liability  of  a  record  title  owner  or 
operating  rights  owner  for  payment  of 
compensatory  royalty  would  not  be 
proportionate  to  the  share  owned.  In 
other  words,  each  record  title  owner  and 
operating  rights  owner  would  be  jointly 
and  severally  liable  for  the  total  amount 
of  compensatory  royalty  due. 

As  explained  above,  it  is  MMS's 
principal  proposal  in  this  rule  that  the 
liability  of  a  record  title  owner  for 
royalties  and  other  payments  is  limited 
to  its  proportionate  ownership  interest 
in  the  lease,  or  takes  if  greater.  However, 
MMS  would  like  comment  on  whether 
MMS  should  hold  each  record  title 
owner  liable  for  the  royalties  and  other 
payments  due  on  all  the  production 
from  the  lease.  In  other  words,  under 
this  alternative,  all  record  title  owners 
would  be  jointly  and  severally  liable  for 
all  the  royalties  and  other  payments, 
like  they  are  proposed  to  bie  for 
compensatory  royalties.  Commenters  are 
requested  to  provide  legal  authority  and 
citations  to  support  their  comments 
either  in  support  of,  or  opposed  to,  this 
alternative  proposal. 

b.  Operating  rights  owners.  When  a 
lease  is  issued,  the  record  title  owner 
owns  operating  rights  for  the  lease  equal 
to  its  percentage  of  record  title.  The 
operating  rights  owner  is  the  person 
who  has  the  right  to  take  production 
from  the  lease  equal  to  its  percentage  of 
operating  rights  ownership.  The  record 
title  owner  may  sever  some  or  all  of  its 
operating  rights  and  transfer  them  to 
another  person.  In  such  event,  under 
§  211. 14. (b),  if  you  are  the  transferee  of 
the  operating  rights,  you  would  incur 
liability  for  royalty  due  on  production 
from,  or  allocated  to,  the  lease,  and  for 
other  payments,  in  the  amount  MMS 
determines  to  be  owed.  The  liability 
would  be  determined  essentially  the 
same  as  for  record  title  owners. 
Therefore,  at  a  minimum,  you  would  be 
liable  for  royalty  and  other  payments 
based  on  a  percentage  equal  to  your 
percentage  of  operation  rights 
ownership  in  the  lease.  To  illustrate, 
assume  a  Lease  is  issued  to  Record  Title 
Owner  A  and  Record  Title  Owner  B, 
each  owning  50  percent.  Record  Title 
Owner  A  then  transfers  half  of  its 
operating  rights  to  you.  In  this  example. 


you  would  be  liable  for  royalty  due  on 
25  percent  of  the  lease  production. 
However,  under  proposed 
§  211.14(b)(l)(ii),  if  you  actually  take  40 
percent  of  the  production  from  the 
Lease  and  sell  it,  your  liability  extends 
to  40  percent  of  the  productir>n.  Like 
record  title  owners,  your  liability  exists 
even  if  you  assigned  the  obligation  to 
make  the  royalty  payments  to  another 
person,  such  as  the  purchaser  of  the 
production. 

Under  proposed  §21 1.14(b)(2),  if  you 
own  operating  rights  that  were  not 
transferred  from  your  record  title 
interest,  paragraph  (a)  determines  your 
liability.  This  is  because  your  record 
title  interest  would  be  equal  to  or  greater 
than  your  operating  rights  interest  and 
would  govern  your  liability.  If  you  own 
operating  rights  that  were  transferred 
from  the  record  title  interest,  you  are 
jointly  and  severally  liable  for  royalty 
and  other  payments  with  the  person 
who  holds  the  record  title  interest  from 
which  your  operating  rights  were 
transferred.  However,  you  are  still  only 
liable  for  your  percentage  interest.  You 
are  not  jointly  and  severally  liable  for 
the  percentage  of  the  operating  rights 
interest  that  the  record  title  owner  either 
retained  or  transferred  to  another 
person.  But,  if  you  take  more  than  your 
percentage  entitlement,  then  you 
expand  your  joint  and  several  liability. 
Thus,  if  in  the  above-described  example 
you  take  40  percent  of  the  production, 
Record  Title  Owner  A  takes  10  percent 
and  Record  Title  Owner  B  takes  50 
percent,  you  and  Record  Title  Owner  A 
are  jointly  and  severally  liable  for  40 
percent  of  the  production.  If  the 
example  is  changed  and  you  take  10 
percent  of  the  production  and  Record 
Title  Owner  A  takes  40  percent,  then 
you  are  jointly  and  severally  liable  with 
Record  Title  OwTier  A  for  royalty  on  25 
percent  of  the  production  (equal  to  your 
percentage  of  operating  rights 
ownership).  (Remember:  this  section 
addresses  liability  only.  The 
responsibility  to  report  and  pay  may  be 
different  and  is  addressed  later.) 

As  an  operating  rights  owner,  you  also 
would  be  jointly  and  severally  liable 
with  the  same  other  persons  as  the 
record  title  owner  described  under 
proposed  §  211.14(a),  including: 

•  any  other  person  assigned  or  who 
has  assumed  the  obligation  to  pay 
royalty  or  make  other  payments, 

•  any  person  who  filed  a  PIF  for  the 
production  or  other  payments  for  which 
you  are  liable,  and  r^ 

•  any  other  person  who  is  liable  for 
the  payments  under  this  part. 

For  operating  rights  owners,  like  for 
record  title  owners,  MMS's  principal 
proposal  in  these  rules  is  to  determine 


liability  based  on  p>ercentage  of 
ownership,  or  takes  if  greater.  MMS 
would  like  commenters  to  address 
whether  it  should  provide  instead  that 
all  operating  rights  owners  are  jointly 
and  severally  liable  for  all  royalties  and 
other  payments  due  from  the  lease. 
Comments  should  include  legal 
authority  and  citations  in  support  of  the 
comment. 

c.  Persons  who  file  PIFs  with  MMS. 
Under  MMS's  current  royalty 
accounting  and  collection  procedures, 
any  person  may  report  and  pay  the 
royalties  and  other  payments  owed  on 
lease  production.  It  may  be  the  record 
title  owner,  an  oj)erating  rights  owner, 
an  operator  or  even  a  purchaser. 
However,  the  MMS's  Automated 
Financial  System  (AFS)  requires  that  a 
royalty  payor  file  a  Payor  Information 
Form  (PIFJ  (Form  MMS-4025  for  oil  and 
gas  and  Form  MMS-4030  foi  solid 
minerals)  and  be  assigned  a  payor  code 
before  the  system  will  accept  the 
monthly  Report  of  Sales  and  Royalty 
Remittance  (Form  MMs-2014).  See  the 
MMS  "Oil  and  Gas  Payor  Handbook,  " 
Volume  1,  at  Chapter  2;  and  the  MMS 
"Solid  Minerals  Payor  Handbook"  at 
Chapter  2. 

When  MMS  determines  either 
through  its  automated  compliance 
procedures  or  an  audit  that  royalties  are 
underpaid.  MMS  will  bill  or  order 
payment  from  the  payor  for  that 
deficiency.  The  payor  is  billed  because 
that  is  the  person  on  whom  MMS  has 
information  in  its  system  regarding  that 
production:  MMS's  Royalty 
Management  Program  does  not  maintain 
data  on  record  title  owners  or  operating 
rights  owners.  Therefore,  while  there  are 
other  persons  who  may  be  liable  for 
some  or  all  of  the  royalty  deficiency 
(such  as  the  record  title  owner  or  an 
operating  rights  owner),  it  is  essential 
that  MMS  be  able  to  look  first  to  the 
payor  for  the  underpayment.  It  would  be 
the  payor's  responsibility  to  then  seek 
appropriate  contribut^n  from  other 
parties. 

Under  existing  procedures,  MMS  has 
always  considered  that  the  person  who 
filed  the  PIF  would  be  liable  for 
underpaid  royalties.  However,  in  Mesa 
Operating  Limited  Partnership,  125 
IBLA  29  (Dec.  31. 1992).  Mesa  filed 
Payor  Information  Forms  and  paid  MMS 
royalties  on  production  it  purchased 
from  several  Indian  oil  and  gas  leases. 
Mesa  did  not  own  any  interest  in  these 
leases.  MMS  ordered  Mesa  to  pay 
additional  royalties  found  to  be  owed  on 
these  leases.  Mesa  administratively 
appealed  MMS's  order  and  the  Interior 
Board  of  Land  Appeals  (IBLA)  held  that 
when  Mesa  filed  the  Payor  Information 
Forms  and  made  royalty  payments,  that 
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did  not  demonstrate  that  Mesa  had  been 
assigned  and  accepted  the  royalty 
payment  responsibility. 

Although  the  IBLA  held  Mesa  to  be 
liable  for  other  reasons,  MMS  is 
proposing  §  211.14(c)  to  clarify  the 
liability  for  the  person  who  files  the  PIF. 
Under  this  subsection,  if  you  file  a  PIF, 
you  would  be  liable  in  the  amount  MMS 
determines  for  any  unpaid  or  underpaid 
royalties  on  the  volumes  for  which  you 
reported  or  should  have  reported.  Thus, 
if  you  are  a  purchaser  of  lease 
production  and  file  a  PIF  for  that  lease, 
you  would  be  liable  for  the  royalties  and 
other  payments  owed  on  the  volume  of 
production  you  received  in  a  month.  If 
you  file  a  PIF  and  arrange  a  sale  or  other 
disposition  of  lease  production  for  the 
benefit  of  an  operating  rights  owner  on 
the  lease,  you  would  be  liable  for  that 
volume.  This  would  occur  in  situations 
where  you  are  the  lease  operator  or  a 
marketer.  Finally,  under 
§  211.14(c)(l)(iii).  you  would  be  liable 
for  the  amounts  due  on  the  volume 
refKJrted  to  MMS  on  the  Report  of  Sales 
and  Royalty  Remittance  (Form  MMS- 
2014)  with  your  payor  code.  You  would 
be  allowed  to  correct  reporting  errors 
and  adjust  those  volumes  accordingly. 

Concurrently  with  this  proposed 
rulemaking.  V^S  proposes  to  modify 
the  PIF.  The  new  PIF  would  include  a 
statement  that  the  person  executing  the 
PIF  agrees  to  be  liable  for  all  the 
royalties  owed  on  the  production  for 
which  it  reports,  or  should  report,  each 
month.  The  new  PIF  would  provide  for 
the  payor  to  include  its  Taxpayer 
Identification  Number.  A  draft  of  the 
new  PIF  is  attached  to  this  notice  of 
proposed  rulemaking  as  Appendix  A 
(oil  and  gas.  page  1)  and  Appendix  B 
(solid  minerals).  Commenters  are 
requested  to  provide  comments  on  the 
draft  PIF. 

Under  proposed  §  211.14(c)(2),  if  you 
are  liable  for  royalties  and  other 
payments  because  you  filed  a  PIF.  you 
would  be  jointly  and  severally  liable 
with: 

•  All  record  title  owners  who  are 
liable  for  that  production; 

•  All  operating  rights  owners  who  are 
liable  for  that  production;  and 

•  Any  other  person  liable  imder  the 
proposed  rules  for  the  royalties  and 
other  payments  due  on  that  production. 

The  NO^IS  is  aware  that  companies 
have  been  set  up  to  perform  the  service 
of  reporting  and  paying  royalty  to  MMS. 
These  companies  complete  and  submit 
monthly  reports  and  payments  to  MMS 
using  their  clients'  V^S-assigned  payor 
code.  If  you  use  one  of  these  service 
companies  to  report  and  pay  royalties, 
under  the  proposed  rules,  the  service 
company  does  not  incur  any  additional 


liability  by  virtue  of  submitting  a  Form 
MMS-2014  and  payments  on  your 
behalf.  You  would  be  liable  for  any 
unpaid  or  underpaid  royalties  and  other 
payments  because  the  service  company 
acted  as  an  agent  on  your  behalf. 

d.  Operators.  Under  proposed 

§  211.14(d),  if  you  are  a  lease  operator, 
you  would  not  be  liable  for  royalty  or 
other  payments  due  on  a  lease  simply 
because  you  are  the  operator.  You  only 
would  be  liable  to  the  extent  that  you 
also  may  be  a  record  title  owner  or  an 
operating  rights  owner  under  §  211.14 
(a)  or  (b). 

Also,  you  assume  liability  if  you  file 
a  PIF  under  §  211.14(c).  or  if  you 
otherwise  agree  to  be  liable  for  royalty 
and  other  payments,  as  discussed  in  the 
next  paragraph.  You  also  may  be  liable 
if  a  regulation  of  the  Department  of  the 
Interior  provides  that  the  operator  is 
liable  for  royalty  or  other  payment.  See 
30  CFR  250.8  (1993);  43  CFR  3162.1 
(1993). 

e.  Other  liable  persons.  Proposed 

§  211.14(e)  is  intended  to  be  a  general 
provision  to  establish  the  liability  of  any 
person  who  agrees  to  be  liable.  For 
example,  a  purchaser  or  a  marketer  may 
agree  by  contract  to  pay  royalties  on 
behalf  of  an  operating  rights  owner.  In 
that  event,  that  purchaser  or  marketer 
would  be  liable  to  the  same  extent  as  the 
person  on  whose  behalf  it  agreed  to  pay. 
While  this  rule  proposes  generally  to 
hold  co-tenants  responsible  only  for 
their  entitled  share  of  the  production 
from  a  Federal  or  Indian  lease,  or  their 
takes  if  they  are  greater,  the  rule 
recognizes  that  co-tenants  or  working 
interest  owners  may  have  other 
contractual  relationships  which  may 
increase  their  liability.  For  example,  co- 
tenants  may  decide  to  develop  a 
property  as  partners  or  joint  venturers. 
In  addition,  a  less  formal  organizational 
structure,  known  as  a  "mining 
partnership."  also  may  result  in 
expanded  liability.  The  general  rule  of 
liability  for  all  such  joint  venturers  or 
partners  is  that  each  member  is 
personally  liable  for  all  partnership 
obligations  arising  out  of  contract  or 
tort.  Misco-United  Supply,  Inc.  v. 
Petroleum  Corp.,  462  F.2d  75  (5th  Or. 
1972). 

f.  Operating  rights  owners  of  a  lease 
in  an  approved  Federal  or  Indian 
agreement.  The  proposed  liability  rules 
in  §  211.14(a)-{e)  addressed  thus  far 
apply  to  all  Federal  or  Indian  leases, 
whether  an  individual  lease  or  a  lease 
that  is  included  in  an  approved  Federal 
or  Indian  agreement.  However,  for  those 
Federal  or  fridian  leases  that  are 
included  in  an  approved  Federal  or 
Indian  agreement,  there  are  additional 
rules  that  would  apply.  Under  proposed 


§211.14(0,  if  you  own  oi}erating  rights 
in  any  Federal  or  Indian  lease  in  the 
agreement,  and  you  take  production  that 
is  allocable  to  a  Federal  or  Indian  lease 
in  that  agreement,  then  you  are  liable  for 
the  royalties  or  other  payments  due  on 
the  production.  What  this  means  is  that 
if  you  take  production  allocable  to  a 
Federal  or  Indian  lease  in  your 
agreement,  and  you  own  operating 
rights  in  that  lease  or  any  other  Federal 
or  Indian  lease  in  the  agreement,  MMS 
would  hold  you  liable  for  royalties  and 
other  payments  for  that  production. 
This  would  be  the  only  section  of  the 
liability  portion  of  these  rules  that  could 
involve  an  interest  owner  with  an 
interest  in  a  lease  other  than  the  lease 
the  production  was  from  or  attributable 
to. 

For  example,  assume  there  is  a  unit 
that  consists  of  four  leases  of  equal 
acreage,  two  Federal  leases  (Federal  A 
and  Federal  B).  one  state  lease  and  one 
fee  lease.  Each  lease  is  entitled  to  one- 
fourth  of  the  unit  production  and  each 
lease  has  only  one  operating  rights 
owner.  Assume  that  for  the  month  of 
January  1994.  the  operating  rights  owner 
for  the  Federal  A  lease  actually  takes  no 
production.  Assume  further  that  the 
operating  rights  owners  for  the  Federal 
B  and  the  state  lease  each  take  half  of 
the  production  that  was  allocable  to  the 
Federal  A  lease.  Under  the  proposed 
rule,  the  operating  rights  owner  of  the 
Federal  B  lease  would  be  liable  to  MMS 
for  royalty  and  other  pa>Tnents  on  the 
one-fourth  of  unit  production  allocable 
to  the  Federal  B  lease  plus  the  portion 
of  production  it  took  that  was  allocable 
to  the  Federal  A  lease.  The  operating 
rights  owner  of  the  state  lease  would  not 
be  liable  to  MMS  for  royalty  and  other 
f>ayroents  for  the  volume  of  production 
that  it  took  that  was  allocable  to  the 
Federal  A  lease. 

Under  proposed  §  211.14(0(2), 
liability  would  be  joint  and  several  with 
the  persons  liable  under  the  other 
subsections  of  the  rule.  Thus,  in  the 
above  example,  for  the  volumes 
allocable  to  the  Federal  A  lease  they 
took,  the  operating  rights  owners  for  the 
Federal  B  lease  would  be  jointly  and 
severally  liable  with  the  operating  rights 
owners  and-record  title  owners  for  the 
Federal  A  lease  (and.  if  applicable,  any 
other  liable  party  such  as  an  operator  or 
the  filer  of  the  PIF). 

For  this  section  MMS  specifically 
would  like  comment  on  whether  a 
Federal  or  Indian  lessee,  in  an 
agreement  should  be  held  liable  if  it 
takes  production  from  a  Federal  or 
Indian  lease  other  than  its  ourn  in  an 
agreement  situation.  Commenters  are 
requested  to  provide  legal  authority  and 
citations  in  support  of  their  comments. 
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g.  Other  liability  issues.  As  explained 
earlier,  the  purpose  of  these  rules  is  to 
address  the  legal  issue  of  who  is  liable 
to  MMS  for  royalty  or  other  payments 
due  on  a  lease'  These  rules  do  not 
address  against  whom  MMS  will  take 
enforcement  action  if  MMS  discovers 
underpaid  royalties.  MMS  is  retaining 
the  discretion  to  determine  which 
person  to  pursue.  However,  since  the 
liability  of  the  person  who  files  the  PIF 
would  be  clearly  established  under 
these  rules  and  the  amended  Forms, 
MMS-4025  and  MMS-^030.  in  most 
cases  MMS  would  issue  a  payment 
order  to  that  person.  That  person  could 
then  seek  contribution  from  other  liable 
persons.  While  these  proposed  rules 
should  make  it  easier  to  determine  who 
all  the  liable  parties  are.  it  is  not  MMS's 
intention  that  these  rules  govern  the 
relationship  or  liabilities  between  and 
among  the  affected  parties  other  than 
MMS. 

Section  211.15    Who  is  Liable  for 
Payment  of  Compensatory  Royalty? 

The  purpose  of  this  section  is  to 
provide  an  explanation  regarding  which 
persons  are  liable  to  MMS  for 
compensatory  royalties  due  on  a  lease. 
If  you  are  not  subject  to  one  of  the 
paragraphs  in  this  section,  you  would 
not  be  liable. 

This  siection  applies  to  record  title 
owners.  As  explained  in  the  definitions 
section,  the  record  title  owner  is  the 
person  to  whom  the  lease  originaljy  was 
issued,  or  the  assignee  of  that  person. 
You  may  be  the  record  title  owner  for 
a  whole  lease  or  a  portion  of  a  lease.  As 
a  record  title  owner,  no  matter  what 
your  percentage  interest,  you  are  jointly 
and  severally  liable  for  the  full  amount 
of  compensatory  royalty  owned  with  all 
other  record  title  owners  on  that  lease, 
all  operating  rights  owners  on  that  lease, 
and  any  other  persons  obligated  to  pay 
compensatory  royalties  under 
departmental  rules. 

This  section  also  applies  to  operating 
rights  owners.  As  explained  in  the 
definitions  section,  the  operating  rights 
owner  is  the  person  who  has  the  right 
to  take  production  from  the  lease  equal 
to  its  percentage  of  operating  rights 
ownership  in  the  lease,  or  the  transferee 
of  that  person.  You  may  be  the  operating 
rights  owner  for  a  whole  lease  or  a 
portion  of  a  lease.  As  an  operating  rights 
owner,  you  are  jointly  and  severally 
liable  with  all  other  operating  rights 
owners  on  that  lease,  all  record  title 
owners  on  that  lease,  and  any  other 
person  obligated  to  pay  compensatory 
royalty  under  the  regulations  of  the 
Department  of  the  hiterior,  for  payment 
of  all  compensatory  royahy  due  on  that 
lease,  regaStlless  of  the  percentage  of 


your  operating  rights  ownership  interest 
in  the  lease.  For  example,  if  you  are  a 
50  percent  operating  rights  owner,  and 
MMS  determines  compensatory 
royalties  due  on  the  lease  equals 
$100,000,  you  are  liable  for  the  entire 
$100,000.  not  50  percent  of  the 
$100,000. 

It  is  important  to  note  that,  unlike 
liability  for  payment  of  royalties, 
liability  for  compensatory  royalty  is  not 
proportionate  to  the  ownership  interest. 
In  addition,  unlike  liability  for  payment 
of  royahies.  Hability  for  compensatory 
royalty  is  joint  and  several  among  each 
liable  group,  i.e.  horizontally  as  well  as 
vertically.  Therefore,  if  you  are  a  50 
percent  record  title  owmer  you  are  liable 
for  payment  of  compensatory  royalties 
with  all  other  record  title  owners  as  well 
persons  to  whom  you  or  another  record 
title  owner  transferred  operating  rights. 

Section  211.15    How  Does  Assignment 
of  Record  Title  Interests  or  Transfer  of 
Operating  Rights  Interests  Affect 
Liability? 

One  of  the  other  principal  purposes  of 
these  proposed  rules  is  to  clarify  how 
assignment  of  record  title  or  transfer  of 
operating  rights  affects  the  liability 
established  in  proposed  §211.14  or 
§  211.15.  It  is  important  to  state  at  the 
outset  that  the  rules  proposed  in  this 
section,  like  the  rules  in  the  previous 
sections,  relate  only  to  liability  for 
royalties  and  other  payments,  such  as 
interest  or  assessments,  or 
compensatory  royalties,  that  are  the 
responsibility  of  MMS's  Royalty 
Management  Program.  They  do  not 
address  responsibility  for  plugging  and 
abandonment  of  wells,  or  other  lease 
reclamation  requirements.  Under 
applicable  law,  a  record  title  owner's 
responsibility  for  these  other  types  of 
obligations  may  be  different  than  what 
would  be  prescribed  in  these  rules  for 
royalty,  compensatory  royalty,  or  other 
payments. 

Under  paragraph  (a)  of  this  section  of 
the  proposed  rule,  if  you  are  a  record 
title  owner  and  you  assign  some  or  all 
of  your  record  title  interest  to  another 
person,  you  would  not  be  liable  for 
royalties  and  other  payments  for  the 
interest  you  assigned  that  accrue  on  or 
after  the  date  of  die  assignment  (unless 
you  agree  with  the  assignee  to  remain 
liable  for  those  payments).  However, 
under  §  211.15  all  record  title  owners 
are  jointly  and  severally  liable  for 
compensatory  royalties.  Therefore,  you 
would  continue  to  be  liable  for 
compensatory  royalties  that  accrue  after 
the  effective  date  of  the  assignment 
unless  you  assigned  all  of  your  record 
title  interest  in  the  lease. 


Thus,  for  example,  if  you  assign  your 
record  title  and  the  effective  date  is 
January  1,  you  are  liable  for  all 
obligations  through  December  31.  If  you 
assign  only  a  part  of  your  record  title, 
your  liability  for  royalties  and  other 
payments  would  extinguish  only  for  the 
percentage  assigned,  but  your  liability 
for  compensatory  royalties  would  not 
end.  Note,  however,  that  the  termination 
provision  in  this  example  relates  only  to 
liability  under  §  211.14(a)  by  virtue  of 
record  title  ownership.  You  may 
continue  to  be  liable  for  royalties  or 
other  payments  if  you  retain  operating 
rights,  if  you  file  a  PIF  for  the 
production,  or  if  you  meet  any  of  the 
other  liability  criteria  in  §  211.14  other 
than  record  title  ownership.  Your 
liability  also  may  not  end  on  the 
assignment  date  if  a  departmental 
regulation  provides  that  your  liability 
continues.  In  such  event,  that  regulation 
would  control. 

Under  §  211.16(a)(2),  the  person  to 
whom  you  assign  some  or  all  of  your 
record  title  interest  would  not  be  liable 
for  royalties,  compensatory  royahies.  or 
other  payments  for  the  percentage  of  the 
interest  assigned  that  accrued  prior  to 
the  effective  date  of  the  assignment 
(unless  the  assignee  agrees  to  be  liable 
for  those  payments).  Therefore,  if  the 
effective  date  of  the  assignment  is 
January  1. 1994,  and  in  March  1994 
MMS  were  to  issue  a  payment  demand 
for  underpaid  royaltie^hat  occurred  for 
production  in  July  1993,  the  assignee 
would  not  be  liable.  This  hability  that 
accrued  prior  to  the  assignment  would 
be  the  responsibility  of  the  assignor. 
You  should  be  aware,  however,  that  a 
regulation  of  the  leasing  bureau  could 
expand  this  liability  to  an  earlier  date. 

The  concepts  embodied  in  the 
proposed  rules  for  assignor/assignee 
liability  are  consistent  with  MMS 
administrative  decisions.  See  Branch 
Oil  and  Gas.  MMS-86-0079-O6-G  (June 
29.  1989). 

The  limitations  on  liability  just 
described  apply  only  to  royahy, 
compensatory  royalty,  and  other 
payments.  It  may  not  apply  to  other 
lease  obligations  such  as  plugging  and 
abandonment  of  wells  under  statutes, 
lease  terms,  or  the  regulations  in  Title 
25,  Title  30,  or  Title  43. 

Under  section  211.16(b),  which  is 
applicable  to  transfer  of  operating  rights, 
the  effects  of  that  transfer  are  exactly  the 
same  as  those  described  for  assignment 
of  record  title.  This  section  would  apply 
to  both  a  record  title  owmer's  transfer  of 
operating  ri^ts  and  an  operating  rights 
owner's  (who  is  not  a  record  title  owner) 
transfer  of  operating  rights. 
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Section  211.17    How  Does  Liability 
Affect  the  Requirement  to  Report  and 
Pay  Royalties? 

As  stated  earlier  in  this  preamble. 
Subpart  B  of  the  proposed  rules  relates 
to  liability,  not  to  the  requirement  to 
report  and  pay  royalties.  Liability  for 
royalties  does  not  automatically  mean 
that  you  are  required  to  report  and 
pay — it  means  that  if  the  person 
required  to  report  underpays,  and  if 
MMS  does  not  resolve  the 
underpayment  with  that  person,  then 
you  are  responsible  for  some  or  all  of 
the  deficiency. 

The  proposed  rules  on  liability  in 
§  211.14  rely  in  part  on  a  person's 
"entitled  share"  of  production, 
determined  by  its  percentage  of  owned 
interest  of  record  title  or  operating 
rights,  to  establish  Uabihty.  However,  as 
will  be  explained  below  regarding 
Subpart  C,  this  would  not  mean  that 
MMS  is  requiring  reporting  on  what  has 
been  called  an  "entitlement"  basis.  In 
fact,  it  should  be  clear  from  these 
proposed  rules  that  in  actual  situations 
where  the  lease  is  committed  to  an 
agreement  in  an  approved  Federal/ 
Indian  agreement,  MMS  proposes  to  rely 
on  a  "takes"  system  to  establish  who  is 
obligated  to  report  and  pay  royalties 
each  month. 

Subpart  C — Reporting  and  Paying 
Royalties. 

Subpart  C  would  establish 
requirements  for  who  is  required  to 
report  and  f>ay  royalties  each  month  on 
lease  production.  As  explained  above, 
all  persons  who  are  liable  for  royalties 
under  Subpart  B  would  not  be  required 
to  report  and  pay.  They  would  be 
responsible  only  if  the  person  required 
to  report  and  pay  fails  to  pay  or 
underpays. 

Section  211.18    Who  Is  Required  to 
Report  and  Pay  Royalties? 

Persons  Who  Take  Production  From 
Leases  not  in  an  Approved  Federal  or ' 
Indian  Agreement 

The  basic  requirement  under  the 
proposed  rules  is  that  if  you  are  an 
operating  rights  owner  who  takes 
production  from  an  individual  lease  that 
is  not  part  of  an  approved  Federal  or 
Indian  agreement,  you  must  report  and 
pay  royahies  for  that  production.  If  you 
ovm  40  percent  of  the  operating  rights 
for  a  lease,  but  you  actually  take  70 
percent  of  the  production  for  a  month, 
you  are  required  to  report  and  pay  on 
the  70  percent  of  the  production  you 
take. 

As  explained  earlier,  only  the 
operating  rights  owners  may  take 
production  from  a  lease.  An  o{}erator  or 


purchaser  who  is  not  an  operating  rights 
owner  may  be  involved  in  the  sales 
transaction,  but  they  do  not  take 
production  for  purposes  of  these  rules. 
Under  §211. 18(a)(1)  of  the  proposed 
rule,  if  you  take  production  and  are 
required  to  report  and  pay,  you  must: 

1.  File  a  PIF  with  MMS  as  specified 
in  30  CFR  Part  210  and  the  MMS  Payor 
Handbook. 

2.  Report  the  volume  and  value  of 
production  and  royalties  owed  on  a 
Form  MMS-2014. 

3.  Pay  the  royalties  owed  as  specified 
in  30  CFR  Part  218  and  the  MMS  Payor 
Handbook. 

However,  as  described  below,  under 
section  211.18(d),  another  person  may 
agree  to  report  and  pay  on  your  behalf. 

Persons  who  Take  Production  Allocable 
to  Leases  in  Approved  Federal  or  Indian 
Agreements  Containing  100  Percent 
Federal  or  Indian  Tribal  Leases 

If  all  of  the  leases  in  an  agreement 
have  the  same  lessor,  the  same  royalty 
rate,  and  the  same  fund  code  for  royalty 
distribution  [e.g.,  all  the  leases  are  on 
the  OCS  and  not  subject  to  43  U.S.C. 
1337(g),  all  the  leases  are  public  domain 
leases  in  the  same  state,  or  all  the  leases 
have  the  identical  Tribal  Indian  lessor), 
it  would  appear  to  not  be  necessary  to 
specifically  identify  the  individual 
leases  in  the  agreement  to  which  the 
production  is  attributable.  Royalties 
would  be  reported  and  paid  to  the  lessor 
on  100  percent  of  agreement  production 
each  month.  Therefore.  MMS  is 
considering  a  simplified  reporting 
procedure. 

The  current  reporting  requirements 
mandate  that  production  be  treated  and 
reported  for  the  lease  to  which  it  is    ' 
attributable.  See  30  CFR  202.100(e). 
MMS  is  considering  allowing  the  taking 
party  to  report  and  pay  royalties  on  the 
total  volume  taken  on  one  or  more  of  its 
AID  numbers  associated  with  the 
agreement  without  concern  about  which 
lease  in  the  agreement  the  production 
actually  is  attributable  to.  However,  for 
those  payors  whose  production  is 
committed  to  a  royalty-in-kind  contract, 
it  would  be  necessary  for  them  to 
continue  to  report  volumes  for  the 
specific  AID  number  for  the  leases 
committed  to  that  contract.  MMS 
proposes  this  option  because  specific 
lease  identification  is  not  necessary  in 
these  circumstances  since  all  leases 
have  the  same  lessor,  royalty  rate,  and 
royalty  distribution. 

If  this  proposed  rule  is  adopted,  MMS 
would  modify  the  Payor  Handbook  to 
reflect  this  simplified  reporting.  In 
addition  to  this  method  of  simplified 
reporting.  MMS  also  is  considering 
simplified  reporting  at  the  agreement 


level,  similar  to  how  production  is  now 
reported.  Under  this  option,  MMS 
would  establish  a  single  AID  number  for 
each  participating  area  in  the  agreement. 
Each  party  taking  production  from  the 
agreement  would  report  to  MMS  on  this 
AID  number. 

MMS  would  report  this  information  to 
the  royalty  recipient  (States  or  Bureau  of 
Indian  Affairs)  and  they  would  then 
make  further  distribution  to  the  actual 
owners  or  royalty  recipients. 

Each  expansion  or  contraction  of  an 
existing  imit  would  be  reviewed  to 
determine  if  the  new  participating  area 
qualifies  to  be  reported  in  this  manner. 
If  it  does  not  meet  the  criteria  for  this 
type  of  reporting,  MMS  would  assign  a 
new  agreement  AID  number  to  the 
property.  (This  option  could  be  applied 
to  all  agreements,  not  just  those  that 
meet  the  criteria). 

Again,  as  discussed  below,  another 
person  may  agree  to  reprart  and  pay 
royalties  on  your  behalf. 

Persons  Who  Take  Production  Allocable 
to  Federal  or  Indian  Leases  in  all  Other 
Approved  Federal  or  Indian  Agreements 

For  leases  in  agreements  containing  a 
mixture  of  Federal.  Indian,  State,  and/or 
fee  leases  or  containing  leases  with 
varying  royalty  rates  or  funds 
distributions  (called  mixed  agreements), 
MMS  is  not  proposing  any  reporting  or 
payment  requirements  under  this 
rulemaking.  At  this  time.  MMS  has 
chartered  a  Federal  negotiated 
rulemaking  committee  Federal  Register, 
59  FR  32943.  June  27,  1994)  comprised 
of  Federal,  industry,  and  State 
representatives  to  develop  a  negotiated 
rulemaking  that  would  address,  among 
other  matters,  how  to  report  and  pay 
royalties  for  these  mixed  agreements. 
Therefore,  until  this  committee 
completes  its  chartered  task,  MMS  is  not 
proposing  rules  for  this  section.  Once 
the  committee  is  finished,  MMS  will 
issue  a  further  notice  of  proposed 
rulemaking  with  a  recommendation  for 
reporting  and  paying  royalties  for  these 
mixed  agreements. 

What  if  Another  Person  Agrees  To 
Repwrt  and  Pay  for  You? 

You  may  be  relieved  of  the 
requirement  to  report  and  pay  royalties 
under§§211.18(a>-(c)  if  another  person 
files  a  PIF  under  its  name  and  reports 
and  pays  the  royalties  for  the 
production  for  which  you  are  required 
to  report  and  pay  under  §§  211.18(a)-^c). 
For  example,  this  could  be  an  operator 
or  a  purchaser  who  would  follow  the 
requirements  specified  above.  However, 
this  relief  relates  only  to  the  reporting 
and  payment  obligation,  therefore,  you 
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still  would  be  liable  for  any  unpaid  or 
underpaid  royalties  under  §  211.14. 

Liable  Persons  Who  MMS  Requires  To 
Report  and  Pay 

Under  proposed  §  211.18(e).  MMS 
may  require  any  person  liable  for 
royalty  payments  under  subpart  B  to 
report  and  pay.  This  could  be  necessary 
where  the  person  principally  required  to 
report  and  pay  under  §  211.18  fails  to  do 
so. 

Section  211.19    What  Are  the 
Obligations  for  Proper  Reporting  and 
Paying? 

How  to  report  and  pay.  This 
paragraph  would  state  that  if  you  are 
required  to  report  and  pay  under 
§  211.18,  then  you  must  do  so  timely, 
accurately,  and  in  the  manner  MMS 
specifies.' This  requires  following 
instructions  in  the  MMS  Payor 
Handbook  and  the  valuation  regulations 
in  30  CFR  Parts  202  and  206. 

What  you  must  do  if  you  report  or  pay 
royalties  incorrectly.  Under  this 
proposed  paragraph,  if  you  do  not  report 
and  pay  royalties  properly.  MMS  may 
require  you  to  submit  amended  reports 
and  pay  additional  royalties. 

III.  Procedural  Matters 

The  Begulatory  Flexibility  Act 

The  Department  certifies  that  this  rule 
will  not  have  significant  economic  effect 
on  a  substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  611  et  seq.).  The  proposed  rule 
will  establish  and  clarify  which  persons 
are  liable  for  unpaid  or  underpaid 
royalties,  compensatory  royalties,  or 
other  payments  on  Federal  and  Indian 
mineral  leases.  The  proposed  rule  also 
clarifies  who  is  required  to  report  and 
pay  royalties  on  production  from  those 
leases. 

Executive  Order  12630 

The  Department  certifies  that  the  rule 
does  not  represent  a  governmental 
action  capable  of  interference  with 
constitutionally  protected  property 
rights.  Thus,  a  Takings  Implication 
Assessment  need  not  be  prepared  under 
Executive  Order  12630,  '•Government 
Action  and  Interference  with 
Constitutionally  Protected  Property 
Rights." 

Executive  Order  12778   . 

The  Department  has  certified  to  the 
Office  of  Management  and  Budget  that 
these  final  regulations  meet  the 
appUcable  standards  provided  in 
Sections  2(a)  and  2(b)(2)  of  Executive 
Order  12778. 


Executive  Order  12866 

This  document  has  been  reviewed 
under  Executive  Order  12866  and  is  not 
a  significant  regulatory  action  requiring 
Office  of  Management  and  Budget 
review. 

Paperwork  Reduction  Act  of  1980 
The  rule  contains  revised  Payor 
Information  Forms,  therefore  this  rule 
will  be  submitted  to  the  Office  of 
Management  and  Budget  under  44 
U.S.C.  3501  et  seq. 

National  Environmental  Policy  Act  of 
1969 

We  have  determined  that  this 
rulemaking  is  not  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment,  and  a  detailed 
statement  under  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4332(2)(C))  is  not 
required. 
List  of  Subjects  in  30  CFR  Part  211 

Coal,  Continental  shelf,  Geothermal 
energy,  Indians-lands,  Mineral 
resources,  Mineral  royalties,  Natural 
gas,  Oil.  Public  lands— mineral 
resources.  Reporting  and  recordkeeping 
requirements. 

Dated:  March  21, 1995. 
Bob  Armstrong, 

Assistant  Secretary— Land  and  Minerals 
Management. 

For  the  reasons  set  up  in  the 
preamble,  30  CFR  Part  211  is  proposed 
to  be  added  as  follows: 

PART  211— UABILUY  FOR  ROYALTY 
DUE  ON  FEDERAL  AND  INDIAN 
LEASES  AND  RESPONSIBILITY  TO 
REPORT  ROYALTY  AND  OTHER 
PAYMENTS 

Subpart  A— General  Provisions 

Cat 

211.10  Purpose. 

211.11  Scope. 

211.12  Leases  to  which  this  part  applies. 

211.13  Definitions. 


Subpart  B— Liability 

211.14  Who  is  liable  for  royalties  and  other 
payments  due  on  a  lease. 

211.15  Who  is  liable  for  payment  of 
compensatory  royalty? 

211.16  How  does  assignment  of  record  title 
interests  or  transfer  of  operating  rights 
interests  affect  liability? 

211.17  How  does  liability  affect  the 
requirement  to  report  and  pay  royalties? 

Subpart  C— Reporting  and  Paying  Royalties 

211.18  Who  is  required  to  report  and  pay 

royalties? 

211.19  What  are  the  obligations  for  proper 

reporting  and  paying? 
Authority:  5  U.S.C.  301  et  seq.;  25  U.S.C 
396  et  seq.,  396a  et  seq..  2101  et  seq.;  30 


U.S.C  181  et  seq..  351  ef  seq..  1001  et  seq.. 
1701  et  se4.;  43  U.S.C.  1301  et  seq..  1331  et 
seq.;  1801  et  seq.. 

Subpart  A— General  Provisions 

§211.10    Purpose. 

Part  211  establishes  who  is  liable  for 
royalty,  compensatory  royalty,  and  other 
payments  due  on  Federal  and  Indian 
leases.  This  part  also  establishes  who 
must  report  and  pay  those  royalties. 

$211.11    Scope. 

(a)  Subpart  A  explains  which  leases 
are  subject  to  this  part  and  what 
definitions  you  need  to  know. 

(b)  Subpart  B  explains  whether  you 
are  liable  for  royalties,  compensatory 
royalties,  or  other  payments  under  those 
leases  and  the  extent  of  your  liability. 
Nothing  in  this  subpart  applies  to.  or 
affects,  liability  for  other  lease 
obligations. 

(c)  Subpart  C  explains  whether  you 
must  report  and  pay  royahies  on  those 
leases  and  what  your  obligations  are  to 
report  and  pay  properly. 

(d)  As  explained  under  Subparts  B 
and  C.  your  liability  may  be  different 
from  your  obligation  to  report  and  pay 
royalties. 

§211.12    Leases  to  which  this  part  applies. 

This  part  applies  to  the  following 
leases: 

(a)  Oil  and  gas  leases  subject  to  30 
U.S.C.  §  1701  et  seq.  These  leases 
include  Federal  onshore  leases,  Indian 
leases,  and  leases  on  the  Outer 
Continental  Shelf. 

(b)  Coal  and  other  soUd  mineral  leases 
and  agreements  that  the  Secretary  of  the 
Interior  administers  under  the  mineral 
leasing  laws.  These  leases  include 
Federal  and  Indian  leases. 

(c)  Geothermal  leases  issued  under 
the  Geothermal  Steam  Act  of  1970.  30 
U.S.C.  1001  et  seq. 

(d)  Leases  or  other  agreements  under 
the  Indian  Mineral  Development  Act  of 

1982. 

(e)  Other  mineral  leases  or  agreements 
for  which  the  Secretary  of  the  Interior 
collects  royalty  and  other  payments. 


§211.13    Definitions. 

In  determining  if  you  are  liable  or  if 
you  must  report  and  pay  royalties,  the 
following  definitions  apply: 

Approved  Federal  or  Indian 
agreement — means  an  agreement  for 
exploration  or  development  of  mineral 
resources  as  described  at  25  CFR 
Subchapter  I.  30  CFR  Subchapter  B- 
Offshore,  and  43  CFR  Part  3000. 

Compensatory  royalty— means  the 
amount  the  Bureau  of  Land 
Management  assesses  to  compensate  for 
failure  to  prevent  drainage  under  43 
CFR  3100.2  and  43  CFR  3162.2(a). 


Operator — means  a  person  as  defined 
by  30  CFR  208.3— Royalty  in  kind;  30 
CFR  216.6 — Production  accounting;  30 
CFR  250.2— Offshore.  Persons  defined 
as  operators  in  the  following  sections 
are  included  within  the  definition  of 
operator  in  this  section:  43  CFR  3100.0- 
5 — Onshore  Leasing:  General;  43  CFR 
3200.O-5(v)— Geothermal  Resources 
Leasing:  General;  or  43  CFR  3400.0- 
5(cc)— Coal  Management:  General. 

Operating  rights  owner  (working 
interest  owner) — means  a  person  who 
owns  o{>erating  rights  in  a  lease  that  is 
subject  to  this  part.  A  record  title  owner 
is  the  owner  of  operating  rights  under  a 
lease  except  to  the  extent  that  the 
operating  rights  or  a  portion  thereof 
have  been  transferred  from  record  title. 

Other  payments — includes,  but  is  not 
limited  to,  payments  or  assessments 
such  as  rentals,  minimum  royalties 
bonuses,  net  profit  share  lease 
payments,  gas  storage  agree^ec 
payments,  late  and  incorretnieporting 
assessments,  and  late  payment  interest 
charges. 

Payor — means  any  person  responsible 
for  reporting  and  paying  royalties  from 
a  Federal  or  Indian  lease  or  leases  on 
Form  MMS-2014.  as  defined  in  30  CFR 
§  208.2  and  as  further  defined  in  30  CFR 
§210.51. 

Payor  code — means  the  five-character 
MMS-assigned  code  that  uniquely 
identifies  the  company  or  individual 
responsible  for  reporting  and  paying.  It 
is  used  on  royalty  reports,  payments, 
and  correspondence  to  MMS. 

Payor  Information  Form  (PIF) — means 
Form  MMS-4025  for  oil.  gas,  and 
geothermal  resources  and  Form  MMS- 
4030  for  solid  materials,  as  described  in 
30CFR210.10(c)(3)(4). 

Person — means  any  individual,  firm, 
corporation,  association,  partnership, 
consortium,  or  joint  venture  (when 
established  as  a  separate  entity).  The 
term  does  not  include  Federal  agencies. 

Record  title  owner — means  the  person 
who  has  entered  into  a  lease  subject  to 
this  Part  or  the  person  to  whom  the 
leasing  agency  has  approved  the 
assignment  of  all  or  a  portion  of  the 
record  title  interest.  For  purposes  of  this 
Part,  record  title  owner  means  the  same 
as  record  title  holder,  record  title 
interest  owner,  and  lessee  of  record. 

Royalty — means  any  payment  based 
on  the  amount  or  value  of  production  of 
oil.  gas,  or  other  minerals  horn  the 
Outer  Continental  Shelf.  Federal,  or 
Indian  lands,  under  any  provision  of  a 
lease. 

Take — occurs  when  the  operating 
rights  owner  sells  or  removes 
production  from  or  allocated  to  a  lease, 
or  when  such  sale  or  removal  occurs  for 
the  benefit  of  an  operating  rights  owner. 


Sut>part  B— Liability 

§211.14    Who  Is  liable  for  royaMes  and 
ottier  payments  due  on  a  lease? 

This  section  establishes  which 
persons  are  liable  for  royalty  or  other 
payments  due  on  a  lease.  You  are  not 
liable  for  royalty  or  other  payments  due 
on  a  lease  except  as  provided  in  this 
section.  However,  you  may  be  liable 
under  more  than  one  paragraph  of  this 
section.  The  limitation  on  liability 
established  in  this  section  applies  only 
to  royalty  and  other  payments.  This 
limitation  does  not  apply  to 
compensatory  royalty  and  may  not 
apply  to  other  lease  obligations 
established  under  statute,  lease  terms,  or 
regulations  in  Title  25,  Title  30.  or  Title 
43. 

(a)  Record  title  owners. 

(1)  If  you  are  a  record  title  owner  of 

a  lease,  you  are  liable  for  royalty  due  on 
production  from  or  allocated  to  the 
lease,  and  for  other  payments,  in  the 
amount  MMS  determines  under 
applicable  statutes,  lease  terms, 
regulations,  or  orders.  You  remain  liable 
even  if  you  transfer  some  or  all  of  your 
operating  rights  to  another  person  or  if 
you  assign  to  another  (>erson  the 
obligation  to  report  and  pay  royalty  on 
some  or  all  of  the  production,  or  to 
make  other  payments.  You  are  liable  for 
royalties  or  other  payments  owed  on: 

(i)  The  percentage  of  production  equal 
to  the  percentage  of  your  record  title 
ownership  in  the  lease;  and 

(ii)  The  portion  of  production  you 
take  in  a  month  that  exceeds  the  volume 
in  paragraph  (a)(l)(i)  of  this  section. 

(2)  If  you  are  a  record  title  owner,  you 
are  jointly  and  severally  liable  for  the 
royalty  or  other  payments  due  as 
described  in  paragraph  (a)(1)  of  this 
section  with: 

(i)  Any  person  who  owns  some  or  all 
of  the  operating  rights  for  the  lease  that 
were  transferred  from  the  record  title 
interest  you  currently  own.  but  only  to 
the  extent  of  the  transfer; 

(ii)  Any  other  person  assigned  or  who 
has  assumed  the  obligation  to  pay 
royalty  due  on  the  production  or  to 
make  other  payments  for  which  you  are 
liable; 

(iii)  Any  person  who  filed  a  PIF  with 
MMS  for  the  production  or  other 
payments  for  which  you  are  liable;  and 

(iv)  Any  other  person  liable  under  this 
part  for  the  royalty  due  on  the 
production,  or  for  the  other  payments, 
for  which  you  are  liable. 

(b)  Operating  rights  owners. 

(1)  If  you  own  operating  rights  that 
were  not  transferred  from  the  record 
title  interest,  paragraph  (a)  determines 
your  liability  for  royalty  and  other 
payments  due  on  a  lease.  If  you  own 


operating  rights  that  were  transferred 
firom  the  record  title  interest  for  a  lease, 
you  are  liable  for  royalty  due  on 
production  bom  or  allocated  to  the 
lease,  and  for  other  payments,  in  the 
amount  MMS  determines  under 
apphcable  statutes,  lease  terms, 
regulations,  or  orders.  You  are  liable 
even  if  you  assigned  the  obligation  to 
pay  royalty  on  some  or  all  of  the 
production,  or  to  make  other  payments, 
to  another  person.  You  are  liable  for: 

(i)  The  percentage  of  royalties  or  other 
payments  owed  that  equals  the 
percentage  of  your  operating  rights 
ownership  in  the  lease;  and 

(ii)  The  portion  of  production  you 
take  that  exceeds  the  volume  in 
paragraph  (b)(l)(i)  of  this  section. 

(2)  If  you  own  operating  rights  that 
were  transferred  from  the  record  title 
interest,  you  are  jointly  and  severally 
liable  for  the  royalty  or  other  payments 
due  as  described  in  paragraph  (b)(1)  of 
this  section  with: 

(i)  The  person  who  owns  the  record 
title  interest  from  which  your  of>erating 
rights  were  transferred; 

(ii)  Any  other  person  assigned  or  who 
has  assumed  the  obligation  to  pay 
royalty  due  on  the  production  or  to 
make  other  payments  for  which  you  are 
liable; 

(iii)  Any  person  who  filed  a  PIF  with 
MMS  for  the  production  or  other 
payments  for  which  you  are  liable;  and 

(iv)  Any  other  person  liable  under  this 
part  for  the  royalty  due  on  production 
or  for  the  other  payments  for  which  you 
are  liable. 

(c)  Persons  who  file  PIFs  with  MMS. 

(1)  If  you  file  a  PIF  with  MMS,  you 
are  liable  for  royalty  and  other  payments 
due  on  the  production  fr^m  or  allocated 
to  the  lease  specified  on  that  PIF  in  the 
amount  MMS  determines  under 
applicable  statutes,  lease  terms, 
regulations,  or  orders.  You  are  liable 
under  this  paragraph  whether  or  not  you 
own  a  record  title  interest  or  an 
operating  rights  interest  in  the  lease. 
You  are  liable  for  royalties  and  other 
payments  due  on  that  production  under 
one  or  more  of  the  following  paragraphs: 

(i)  The  volume  received  in  a  month  if 
you  purchase  production  from  or 
allocated  to  a  lease. 

(ii)  The  volume  delivered  in  a  month 
if  you  arrange  a  sale  or  other  disposition 
of  production  from  or  allocated  to  the 
lease  for  the  benefit  of  an  operating 
rights  owner  on  the  lease. 

(iii)  The  volume  reported  to  MMS  on 
the  Report  of  Sales  and  Royalty 
Remittance  (Form  MMS-2014)  with 
your  payor  code. 

(2)  If  you  file  a  PIF  with  MMS.  you 
are  jointly  and  severally  liable  for  the 
royalty  or  other  payments  due  as 
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described  in  paragraph  (cKD  of  this 
section  with: 

(i)  All  record  title  owners  who  are 
liable  for  the  royahy  due  on  the 
production  and  for  other  payments; 

(ii)  All  operating  rights  owners  who 
are  liable  for  the  royalty  due  on  the 
production  and  for  other  payments;  and 

(iii)  Any  other  person  liable  under 
this  part  for  the  royalty  due  on 
production  or  for  other  payments  for 
which  you  are  liable. 

(3)  If  another  person  uses  your  piyor 
code  to  report  royalties  on  Form  V  MS- 
2014.  that  person  is  not  liable  for  those 
royalties  solely  on  the  basis  of  that 
reporting.  However,  that  person  may  be 
liable  under  paragraphs  (a),  (b).  (d).  or 
(e)  of  this  section, 
(d)  Operators. 

(1)  If  you  are  an  operator,  you  are 
liable  for  royalty  or  other  payments  due 
on  a  lease  only  if: 

(i)  You  are  subject  to  paragraph  (a)  or 
(b)  of  this  section  to  the  extent  you  are 
a  record  title  or  operating  rights  owner; 

(ii)  You  are  subject  to  paragraph  (c)  of 
this  section  by  filing  a  PIF;  or 

(iii)  You  are  subject  to  paragraph  (e) 
of  this  section  by  assuming  royalty  or 
other  payment  liability  by  contract  or 
agreement;  or 

(iv)  You  are  liable  under  a  regulation 
of  the  Department  of  the  Interior, 
(e)  Other  liable  persons. 
(1)  You  are  liable  for  royalty  or  other 
payments  due  in  the  amount  MMS 
determines  under  applicable  statutes, 
lease  terms,  regulations,  or  orders  if: 

(i)  You  have  a  contract  or  other 
agreement  to  assume  that  liability  on 
behalf  of  another  person  who  is  liable 
for  those  royalties  or  other  payments 
under  this  subpart;  or 

(ii)  Liability  is  established  under  a 
regulation  of  the  Department  of  the 
Interior. 

(f)  Operating  rights  owners  of  a  lease 
in  an  approved  Federal  or  Indian 
agreement. 

(1)  You  are  liable  for  the  royalty  and 
other  payments  due  on  production 
allocated  to  a  Federal  or  Indian  lease  in 
an  approved  Federal  or  Indian 
agreement  in  the  amount  that  MMS 
determines  under  applicable  statutes, 
lease  terms,  agreement  terms, 
regulations,  or  orders  if: 

(i)  You  own  operating  rights  in  that 
lease  or  in  another  Federal  or  Indian 
lease  in  that  agreement  and 

(ii)  You  take  that  production  specified 
under  paragraph  (f)(1)  of  this  section. 
(2)  If  you  own  operating  rights  and 
take  production  as  provided  in 
paragraph  (f)(1)  of  this  section,  you  are 
jointly  and  severally  liable  for  the 
royalty  and  other  payments  with  any 


other  person  who  is  liable  for  the 
payments  under  this  subpart. 

§  21 1 .1 5    Who  is  liable  for  payment  of 
compensatory  royalty? 

If  you  are  a  record  title  owner  or 
operating  rights  owner  of  all  or  a  portion 
of  a  lease,  you  are  jointly  and  severally 
liable  for  payment  of  all  compensatory 
royalty  owed  for  that  lease  with: 

(a)  All  other  record  title  owners  on 
that  lease; 

(b)  All  other  operating  rights  owners 
on  the  lease:  and 

(c)  Any  other  persons  obligated  to  pay 
compensatory  royalties  under 
regulations  of  the  Department  of  the 
Interior. 


§  21 1 .1 6    How  does  assignment  of  record 
title  Interests  or  transfer  of  operating  rights 
interests  affect  liability? 

(a)  If  you  assign  some  or  all  of  your 
record  title  interest  in  a  lease  to  another 
person: 

(1)  You  are  not  liable  for  royaUies  and 
other  payments  that  acfcrue  on  or  after 
the  effective  date  of  the  assignment  for 
the  percentage  of  the  interest  you  assign, 
except  as  provided  in  a  regulation  of  the 
Department  of  the  Interior  or  unless  you 
agree  with  the  assignee  to  remain  liable 
for  those  payments.  You  will  continue 
to  be  liable  for  compensatory  royalties 
that  accrue  for  a  lease  after  the  effective 
date  of  the  assignment,  unless  you 
assigned  all  of  your  record  title  interest 
in  that  lease. 

(2)  The  person  to  whom  you  assign 
some  or  all  of  your  record  title  interest 
is  not  liable  for  royalties,  compensatory 
royalties,  or  other  payments  for  the 
percentage  of  the  interest  assigned  that 
accrued  prior  to  the  effective  date  of  the 
assignment,  except  as  provided  in  a 
regulation  of  the  Department  of  the 
Interior  or  unless  the  assignee  agrees  to 
be  liable  for  those  payments. 

(3)  The  limitations  on  liability 
established  in  this  section  apply  only  to 
royalty,  compensatory  royalty,  and  other 
payments.  This  limitation  may  not 
apply  to  other  lease  obligations 
established  under  statutes,  lease  terms, 
or  regulations  in  Title  25.  Title  30.  or 
Title  43. 

(b)  If  you  transfer  some  or  all  of  your 
operating  rights  interest  in  a  lease  to 
another  person: 

(1)  You  are  not  liable  for  royalties  and 
other  payments  that  accrue  on  or  after 
the  effective  date  of  the  transfer  for  the 
interest  you  transfer,  except  as  provided 
in  a  regulation  of  the  Department  of  the 
Interior  or  unless  you  agree  with  the 
transferee  to  remain  liable  for  those 
payments.  You  will  continue  to  be  liable 
for  compensatory  royalties  that  accrue 
for  a  lease  after  the  effective  date  of  the 


transfer,  unless  you  transferred  all  of 
your  operating  rights  interest  in  that 
lease. 

(2)  The  person  to  whom  you  transfer 
some  or  all  of  your  operating  rights 
interest  is  not  liable  for  royalties, 
compensatory  royalties,  or  other 
payments  for  the  interest  transferred 
that  accrued  prior  to  the  effective  date 
of  the  transfer,  except  as  provided  in  a 
regulation  of  the  Department  of  the 
Interior  or  unless  the  transferee  agrees  to 
be  liable  for  those  payments. 

(3)  The  limitations  on  liability 
established  in  this  section  apply  only  to 
royalty,  compensatory  royalty,  and  other 
payments.  This  limitation  may  not 
apply  to  other  lease  obligations 
established  under  statutes,  lease  terms, 
or  regulations  in  Title  25,  Title  30,  or 
Title  43. 


§211.17    How  does  liability  affect  the 
requirement  to  report  and  pay  royaltJea? 

Not  all  persons  liable  for  royahy  or 
other  payments  due  on  a  lease  are 
required  to  report  and  pay  those 
amounts  to  NflvIS.  Subpart  C  establishes 
the  requirements  for  who  reports  and 
pays. 

Subpart  C— Reporting  and  Paying 
Royalties 

§  21 1 .1 8    Who  is  required  to  report  and  pay 
royalties? 

You  must  report  and  pay  royaUies  for 
Federal  and  Indian  leases  in  accordance 
with  this  section.  You  also  must  report 
and  pay  royalties  in  accordance  with 
applicable  statutes,  lease  terms, 
regulations,  and  orders,  and  submit 
corrected  reports  or  payments  to  MMS. 

(a)  Persons  who  take  production  from 
leases  not  in  an  approved  Federal  or 
Indian  agreement. 

Except  as  provided  in  paragraph  (d)  of 
this  section,  if  you  are  an  operating 
rights  owmer  who  takes  production  from 
a  Federal  or  Indian  lease  that  is  not 
included  in  an  approved  Federal  or 
Indian  agreement,  you  must  report  and 
pay  royalties  and  other  payments  on  the 
production  you  take.  You  must: 

(1)  File  a  PIF  with  MMS  as  specified 
in  Part  210  of  this  chapter  and  the  MMS 
Payor  Handbooks  (see  §§  210.54  and 
210.204  for  availability) 

(2)  Report  the  royalties  owed  on  a 
Form  MMS-2014  as  specified  in  Part 
210  of  this  chapter  and  the  MMS  Payor 
Handbooks;  and 

(3)  Pay  royalties  as  specified  in  Part 
218  of  this  chapter  and  the  MMS  Payor 
Handbooks. 

(b)  Persons  who  take  production 
allocable  to  leases  in  approved  Federal 
or  Indian  agreements  containing  100 
percent  Federal  or  Indian  tribal  leases. 
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(1)  This  paragraph  provides 
requirements  and  instructions  for 
reporting  and  paying  royalties  and  other 
payments  for: 

(i)  Leases  in  an  approved  Federal 
agreement  comprised  only  of  Federal 
leases  that  each  have  the  same  royalty 
rate  and  funds  distribution  requirement; 
and 

(ii)  Approved  Indian  agreements 
comprised  only  of  Indian  tribal  leases 
that  each  have  the  same  royalty  rate  and 
tribal  lessor. 

(2)  Except  as  provided  in  paragraph 
(d)  of  this  section,  if  you  are  an 
operating  rights  ov^Tier  who  takes 
production  allocated  to  a  lease  in  an 
agreement  under  this  paragraph,  you 
must  report  and  pay  royalties  on  the 
production  you  take.  You  must: 

(i)  File  a  PIF  vdth  MMS  as  specified 
in  Part  210  of  this  title  and  the  MMS 
Payor  Handbooks; 

(ii)  Report  the  royalties  owed  for  that 
production  on  a  Form  MMS-2014.  You 
must  use  one  or  more  of  your  MMS- 
assigned  lease  accounting  identification 
numbers  (AID).  Also,  you  must  follow 
the  instructions  provided  in  Part  210  of 
this  title  and  the  MMS  Payor 
Handbooks;  and 

(iii)  Pay  royalties  on  that  production 
as  specified  in  Part  218  of  this  title  and 
the  MMS  Payor  Handbooks. 


(c)  Persons  who  take  production 
allocable  to  Federal  or  Indian  leases  in 
all  other  approved  Federal  or  Indian 
agreements.    [Reserved] 

(d)  What  if  another  agrees  to  report 
and  pay /or  you?  If  another  person  files 
a  PIF  under  its  own  name  and  reports 
and  pays  royalties  for  the  production  for 
which  you  are  required  to  report  and 
pay  imder  paragraphs  (a)-(c)  of  this 
section,  then  you  are  not  required  to 
report  and  pay  under  paragraphs  (a)-(c) 
of  this  section.  However,  you  are  not 
relieved  of  any  underlying  liability  you 
may  have  on  the  lease  and  you  may  be 
required  to  report  and  pay  under 
paragraph  (e)  of  this  section.  The  person 
filing  the  PIF  under  its  own  name  must 
follow  the  requirements  under 
paragraphs  (a)-(c)  of  this  section  for  the 
royalty  or  other  payments  due. 

(e)  Liable  persons  who  MMS  requires 
to  report  and  pay.  MMS  may  require 
any  person  liable  for  royalty  or  other 
payments  under  Subpart  B  of  this  part 
to  report  and  pay  royalties  as  provided 
by  this  subpart. 

S  21 1.19    What  are  the  obligations  for 
proper  reporting  and  paying? 

(a)  How  to  report  and  pay. 

If  you  are  required  to  report  and  pay 
■royalties  under  §  211.18,  you  are 
obligated  to  report  and  pay  those 


royalties  timely,  accurately,  and  in  the 
manner  MMS  specifies.  Instructions  for 
timely  and  proper  reporting  are 
provided  imder  Parts  210  and  218  of 
this  title  and  in  the  MMS  Payor 
Handbooks.  You  also  must  report 
acciu^te  volumes  and  values  of 
proditction  on  which  royalties  are  due 
under  applicable  statutes,  lease  terms, 
regulations,  or  orders.  Parts  202  and  206 
of  this  title  provide  instructions  for 
proper  valuation  and  voliune 
determinations. 

(b)  What  you  must  do  if  you  report  or 
pay  royalties  incorrectly. 

U  you  incorrectly  report  or  pay 
royalties,  you  must  submit  COTrected 
reports  or  payments,  or  both,  to  MMS. 
Also,  MMS  may  require  you  to: 

(1)  Submit  adjustments  on  Form 
MMS-2014: 

(2)  Correct  production  regarding  sales 
exceptions; 

(3)  Comply  with  audit  orders  to 
perform; 

(4)  Pay  bills: 

(5)  Pay  appldable  late-payment 
charges;  and 

(6)  Pay  civil  penalties. 

Note:  The  Following  Appendices  A  and  B 
wiU  not  appear  in  the  Code  of  Federal 
Regulations. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-52192] 

40  CFR  Chapter  I 

Open  Meeting  of  ttie  Negotiated 
Rulemaking  Advisory  Committee  for. 
Small  Nonroad  Engine  Regulations 

AGENCY:  Environmental  Protection 
Agency. 

action:  FACA  Committee  Meeting- 
Negotiated  Rulemaking  on  Small 
Nonroad  Engine  Regulations. 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  93-^;  DA  95-1191J 

Broadcast  Services;  Children's 
Television 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule;  extension  of 

comment  period. 


SUMMARY:  As  required  by  section  9(a)(2) 
of  the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  EPA  is  giving  notice  of 
the  next  meeting  of  the  Advisory 
Committee  to  negotiate  the  Phase  II  rule 
to  reduce  air  emissions  from  small 
nonroad  engines.  Small  nonroad 
engines  are  engines  which  are  spark 
ignited  gasoline  engines  less  than  25 
horsepower.  The  meeting  is  open  to  the 
public  without  advance  registration. 
Agenda  items  for  the  meeting  include 
reports  from  the  task  groups  and 
discussions  of  the  emissions  standard 
and  standard  structure.  The  Committee 
is  hoping  to  finalize  a  series  of 
recommendations  to  EPA  regarding  the 
control  of  emissions  in  Phase  II  of  the 
rule. 

DATES:  The  committee  will  meet  on  June 
27,  1995  from  10:00  a.m.  to  6:00  p.m.. 
June  28, 1995  from  9:00  a.m.  to  5:00 
p.m.  and  on  June  29,  1995  from  8:00 
a.m.  to  4:00  p.m.. 

ADDRESSES:  The  location  of  the  meeting 
will  be  the  Courtyard  by  Marriott,  3205 
Boardwalk,  Ann  Arbor,  MI  48108; 
phone:  (313)  995-5900. 
FOR  FURTHER  INFORMATION  CONTACT: 
Persons  needing  further  information  on 
the  substantive  matters  of  the  rule 
should  contact  Lisa  Snapp,  National 
Vehicle  and  Fuel  Emissions  Laboratory, 
2565  Plymouth  Rd.,  Ann  Arbor,  Ml 
48105.  (313)  668-^200.'Persons  needing 
further  information  on  committee 
procediu-al  matters  should  call  Deborah 
Dalton,  Consensus  and  Dispute 
Resolution  Program,  Environmental 
Protection  Agency,  401  M  Street,  S.W., 
Washington,  DC  20460,  (202)  260-5495, 
or  the  Committee's  facilitators,  Lucy 
Moore  or  John  Folk-Williams.  Western 
Network.  616  Don  Caspar,  Santa  Fe, 
NM,  87501,  (505)  982-9805. 

Dated:  )une  6. 1995. 
Deborah  Dalton, 
Designated  Federal  Official. 
IFR  Doc.  95-14233  Filed  6-S-95;  8v45  am] 
BiLUNG  cooc  aaao-so-M 


SUMMARY:  The  Commission  granted  a 
request  filed  jointly  by  the  National 
Association  of  Broadcasters  and  the 
Association  of  Independent  Television 
Stations,  Inc.,  for  a  90-day  extension  of 
time  to  file  comments  in  this 
proceeding.  The  deadline  for  filing 
comments  was  originally  June  16, 1995, 
and  the  deadline  for  reply  comments 
was  July  17, 1995.  The  Commission 
determined  that  the  requested  extension 
was  warranted  in  order  to  facilitate  the 
development  of  a  full  and  complete 
record. 

DATES:  Comments  are  now  due  on 
September  14, 1995,  and  reply 
comments  are  now  due  on  October  16, 
1995. 

ADDRESSES:  Federal  Communications 
Commission,  Washington.  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Diane  Conley,  Mass  Media  Bureau,  (202) 
776-1653. 
SUPPLEMENTARY  INFORMATION: 

Adopted:  June  1, 1995. 

Released:  Junel,  1995. 

By  the  Chief,  Mass  Media  Bureau. 

Comment  Date:  September  14,  1995. 

Reply  Comment  Date:  October  16, 
1995. 

1.  On  April  5, 1995,  the  Commission 
adopted  a  Notice  of  Proposed  Rule 
Making  seeking  comment  on  proposals 
to  amend  the  Commission's  rules 
implementing  the  Children's  Television 
Act  of  1990.  Notice  of  Proposed  Rule 
Making  in  Million  Docket  No.  93-48,  60 
FR  20586  (1995)  ("NPRM").  Comments 
in  this  proceeding  are  currently  due  on 
June  16, 1995,  and  reply  comments  are 
due  on  July  17,  1995. 

2.  On  May  30, 1995,  the  National 
Association  of  Broadcasters  and  the 
Association  of  Independent  Television 
Stations,  Inc.  Filed  a  joint  request  for  a 
90-day  extension  of  time  to  file 
comments  in  this  proceeding. 
Petitioners  argue  primarily  that 
additional  time  is  needed  to  conduct 
and  thoroughly  evaluate  studies 
relevant  to  the  issues  raised  by  the 
Commission  in  the  NPRM. 

3.  As  set  forth  in  Section  1.46  of  the 
Commission's  Rules.  47  CFR  1.46,  it  is 


our  policy  that  extensions  of  time  for 
filing  comments  in  rulemaking 
proceedings  shall  not  be  routinely 
granted.  However,  we  recognize  that  it 
may  take  longer  than  the  initial 
comment  period  established  in  this 
proceeding  to  collect  the  kinds  of  data 
sought  by  the  Commission,  and  we 
believe  that  a  90-day  extension  of  time 
to  file  comments  and  reply  comments  is 
warranted  in  order  to  facilitate  the 
development  of  a  full  and  complete 
record. 

4.  Accordingly,  it  is  ordered  that  the 
Motion  for  Extension  of  Time  filed  in 
MM  Docket  No.  93-48  by  the  National 
Association  of  Broadcasters  and  the 
Association  of  Independent  Television 
Stations,  Inc.,  is  granted. 

5.  //  is  further  ordered  that  the  time 
for  filing  comments  in  this  proceeding 
is  extended  to  September  14, 1995,  and 
the  time  for  filing  reply  comments  is 
extended  to  October  16, 1995. 

6.  This  action  is  taken  pursuant  to 
authority  found  in  Sections  4(i)  and 
303(r)  of  the  Communications  Act  of 
1934,  as  amended,  47  U.S.C.  154(i)  and 
303(r).  and  Sections  0.204(b),  0.283  and 
1.45  of  the  Commission's  Rules,  47  CFR 
0.204(b).  0.283  and  1.45. 


Federal  Ck)mmuunications  Commission. 

Roy  J.  Stewart, 

Chief,  Mass  Media  Bureau. 

[FR  Doc.  95-14085  Filed  6-8-95;  8:45  aral 

BILUNQ  COOE  6712-01-M 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

[Docket  No.  95-28;  Notice  1] 

RIN  2127-AF73 

Lamps,  Reflective  Devices  and 
Associated  Equipment;  Establishment 
of  Negotiated  Rulemaking  Advisory 
Committee 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA);  DOT. 
ACTION:  Notice  of  proposal  to  form  a 
negotiated  rulemaking  advisory 
committee  and  request  for 
representation. 


SUMMARY:  NHTSA  proposes  to  establish 
a  Negotiated  Rulemaking  Advisory 
Committee  under  the  Negotiated 
Rulemaking  Act  of  1990  and  the  Federal 
Advisory  Committee  Act  to  develop 
recommended  specifications  for  altering 
the  U.S.  lower  headlamp  beam  pattern 
to  be  more  sharply  defined.  Such  a 
pattern  would  facilitate  visual 


aimability  of  headlamps  and  might  be 
the  basis  for  a  world-wide  lower  beam 
pattern.  The  Committee  would  develop 
its  recommendations  through  a 
negotiation  process.  The  Committee 
would  be  composed  of  persons  who 
represent  the  interests  affected  by  the 
rule  such  as  domestic  and  foreign 
manufacturers  of  motor  vehicles, 
headlamps,  and  headlamp  aimers, 
motor  vehicle  inspection  facilities, 
consumers,  and  State  and  Federal 
governments.  NHTSA  invites  interested 
persons  to  submit  nominations  anei 
applications  for  membership  on  the    . 
Committee,  and  comments  on  the 
subject  matter. 

DATES:  NHTSA  must  receive  written 
comments  and  requests  for 
representation  or  membership  not  later 
than  July  10, 1995. 

ADDRESSES:  Comments  should  mention 
the  docket  and  notice  number  shown 
above  and  be  submitted  in  triplicate  to 
Docket  Clerk,  room  5109,  400  Seventh 
Street,  SW,  Washington,  DC  20590. 
Docket  hours  are  from  9:00  a.m.  to  4:00 
p.m. 

FOR  FURTHER  INFORMATION  CONTACT:  Jere 
Medlin,  Office  of  Vehicle  Safety 
Standards,  NHTSA  (202-366-5276). 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

(A)  Petition  for  Rulemaking  Submitted 
by  General  Motors 

General  Motors  Corporation  (CM) 
petitioned  NHTSA  for  rulemaking  to 
amend  Federal  Motor  Vehicle  Safety 
Standard  No.  108  Lamps,  Feflective 
Devices,  and  Associated  Equipment  to 
allow  fractional  balance  optical 
amiability  of  certain  replaceable  bulb 
and  integral  beam  headlamps.  CM 
wants  to  use  headlamps  that  can  not  be 
aimed  with  external  mechanical  aimers, 
or  with  the  on-vehicle  mechanical 
aimers  now  specified  by  the  standard. 
Lamps  that  used  fractional  balance 
optical  aim  could  be  aimed  only  by 
means  of  a  new  optical  aimer,  which  is 
estimated  to  cost  about  $3,000.  The  cost 
of  a  current  mechanical  aimer  capable  of 
achieving  accurate  headlamp  aim  is 
about  $250. 

Information  submitted  by  GM  with  its 
petition  indicates  that  most  facilities 
performing  motor  vehicle  inspections, 
whether  owned  privately  or  by  the 
State,  choose  to  check  and  adjust 
headlamp  aim  visually,  rather  than  with 
the  more  objective  mechanical  aimers. 
In  the  most  common  form,  aim  in  State 
inspections  is  judged  subjectively  by  the 
eye  of  an  inspector  viewing  a  headlamp 
beam  pattern  cast  upon  a  distant  vertical 
surface,  such  as  a  wall  or  screen.  Based 


on  this  subjective  observation,  the 
inspector  decides  whether  the  beam 
pattern  falls  in  the  area  (s)he  believes  is 
correct.  Another  form  of  visual 
inspection  involves  the  use  of  optical 
machines  which  condense  the  faKsam 
pattern  onto  an  internal  aiming  screen 
so  that  the  longer  separation  distance 
between  lamp  and  target  necessary  for 
the  other  form  of  visual  aiming  is  not 
necessary.  The  cost  of  these  machines  is 
moderate. 

Until  1983,  headlamps  were  required 
to  be  sealed  beam  in  construction,  of 
specific  shapes  and  sizes  and  capable  of 
mechanical  aim.  There  was  a 
standardized  location  for  aiming  pads 
on  headlamp  lenses,  and  only  four 
simple  adapters  were  required  for  the 
base  mechanical  aimer  to  fulfill  its 
function.  When  Standard  No.  108  was 
amended  to  permit  replaceable  bulh 
headlamps  of  no  specific  shape  and 
size,  headlamps  began  growing  both 
smaller  and  larger  for  reasons  of  weight 
and  drag  reduction  and  style,  requiring 
additional,  adjustable  adapters  for 
aiming  by  mechanical  means.  To 
preclude  designing  separate  adapters  for 
mechanical  aimers,  and  to  permit  even 
smaller  headlamps  not  capable  of  using 
adapters,  manufacturers  developed  on- 
board mechanical  aiming  devices,  and 
Standard  No.  108  was  further  amended 
to  permit  these  "vehicle  headlamp 
aiming  devices"  (VHADs).  While  this 
added  modestly  to  vehicle  cost,  it 
eliminated  the  need  to  use  external 
means  to  mechanically  aim  the 
headlamps.  However,  because  of  the 
need  to  reduce  time  and  costs,  the  GM 
data  indicate  that  inspection  stations 
have  resorted  to  judging  aim  visually, 
rather  than  through  on-board  or  exterior 
mechanical  aimers. 

NHTSA  granted  GM's  petition  in 
order  to  engage  in  a  revjew  of  the 
subject  of  headlamp  aim  and  amiability. 

(B)  Regulatory  Goals 

Visual  aim  of  headlamps  conforming 
to  Standard  No.  108  has  a  potential 
negative  safety  effect  because  U.S.  lower 
beam  patterns  lack  clearly  defined 
borders  which,  if  present,  would  permit 
a  more  objective  visual  determination  of 
aim.  Visual  aiming  of  U.S.  lower  beam 
patterns  introduces  an  element  of 
subjectivity  into  the  inspection  process 
and  substantial  aim  error  that  does  not 
exist  with  mechanical  or  on-board 
aimers.  Beam  patterns  with  clearly 
defined  fiducial  marks  or  cutoffs,  such 
as  those  typical  of  European  or  Japanese 
market  headlamps,  permit  a  more 
objective  and  more  accurate 
determination  of  whether  the  aim  of  the 
headlamp  is  correct  when  the  headlamp 
is  visually  aimed. 


For  some  years,  NHTSA  has  been 
engaged  in  harmonization  efforts  to  find 
and  implement  windows  of  overlapping 
performance  between  the  lighting 
requirements  of  Standard  No.  108  and 
those  of  Europe  and  Japan.  With  respect 
to  headlamps,  to  achieve  such  a  window 
where  a  headlamp  could  comply  with 
regulations  worldwide.  Standard  No. 
108  would  need  to  move  toward  a  beam 
pattern  with  more  clearly  defined 
features  in  it  for  visual  amiability.  Such 
a  move  would  recognize  the  current 
reality  of  headlamp  aiming  inspection 
in  the  United  States,  and  ultimately 
enhance  safety  by  increasing  the 
objectivity  and  accuracy  of  determining 
correct  headlamp  aim  with  the  naked 
eye. 

The  Society  of  Automotive  Engineers 
(SAE)  has  addressed  the  issue  of  a  * 

modified  beam  pattern  in  SAE  Standard 
J1735  Harmonized  Vehicle  Headlamp 
Performance  Requirement.  SAE 
members  from  vehicle  and  lighting 
manufacturers  aroimd  the  world  have 
participated  in  this  effort  for  the  sole 
purpose  of  developing  a  lower  beam 
pattern  that  could  be  the  model  for  a 
world-wide  specification,  if  not  the 
specification  itself.  It  is  similar,  but  not 
identical,  to  the  European,  Japanese  and 
U.S.  lower  beam  patterns,  combining 
important  features  of  each,  while  trying 
not  to  compromise  features  deemed 
essential  by  those  regulatory 
jurisdictions. 

In  summary,  given  the  trend  away 
&t)m  mechanical  aiming  by  those  who      . 
aim  headlamps  and  the  desire  to  not 
offer  a  mechanically  amiable  headlamp 
on  vehicles,  the  optimal  solution  for 
improving  headlamp  aim  in  the  United 
States  appears  to  be  the  development  of 
a  beam  pattern  that  provides  an 
objective  visual  determination  of  the 
accuracy  of  that  aim. 

II.  Regulatory  Negotiation 

Due  to  the  increasing  complexity  and 
formalization  of  the  written  rulemaking 
process,  it  can  be  difficult  for  an  agency 
to  craft  effective  regulatory  solutions  to 
certain  problems.  During  the  rulemaking 
process,  the  participants  may  develop 
adversarial  relationships  that  prevent 
effective  communication  and  creative 
solutions.  The  exchange  of  ideas  that 
can  lead  to  solutions  acceptable  to  all 
interested  groups  sometimes  do  not 
occur  in  the  traditional  notice  and 
comment  context.  As  the  Administrative 
Conference  of  the  United  States  (ACUS) 
noted  in  its  Recommendation  82-4: 

Experience  indicates  that  if  the  parties  in 
interest  work  together  to  negotiate  the  text  of 
a  proposed  rule,  they  might  be  able  in  some 
circumstances  to  identify  the  major  issues, 
gauge  their  importance  to  the  respective 
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parties,  identify  the  information  and  data 
necessary  to  resolve  the  issues,  and  develop 
a  rule  that  is  acceptable  to  the  respective 
in^erest^.  all  within  the  contours  of  the 
substantive  statute. 

ACUS  adopted  this  recommendation  in 
"Procedures  for  Negotiating  Proposed 
Regulations."  47  FR  30708.  The  thrust 
of  the  recommendation  is  that 
representatives  of  all  interests  should  be 
assembled  to  discuss  the  issue  and  all 
potential  solutions,  reach  consensus, 
and  prepare  a  proposed  rule  for 
consideration  by  the  agency.  After 
public  comment  on  any  proposal  issued 
by  the  agency,  the  group  would 
reconvene  to  review  the  comments  and 
make  recommendations  for  a  final  rule. 
This  inclusive  process  is  intended  to 
make  the  rule  more  acceptable  to  all 
affected  interests  and  prevent  the  need 
for  petitions  for  reconsideration  (and 
litigation)  that  often  follow  issuance  of 
a  final  rule. 

The  movement  toward  negotiated 
rulemaking  gained  impetus  with 
enactment  of  the  Negotiated  Rulemaking 
Act  of  1990  (RegNeg).  5  U.S.C.  Sec.  561 
et  seq.  hi  1993,  Executive  Order  12866 
(58  FR  51735)  added  to  this  impetus- 

In  particular,  before  issuing  a  notice  of 
proposed  rulemaking,  each  agency  should, 
where  appropriate,  seek  the  involvement  of 
those  who  are  intended  to  benefit  from  and 
those  expected  to  be  burdened  by  any 
regulation  *  *   *  Each  agency  is  also  directed 
to  explore  and,  where  appropriate,  use 
consensual  mechanisms  for  developing 
regulations,  including  negotiated  rulemaking. 
(Sec.  6(a),  p.  51740) 

Although  relatively  new.  negotiated 
rulemakings  have  been  used 
successfully  by  ^encies  within  DOT: 
the  Federal  AviaOon  Administration, 
Federal  Highway  Administration. 
Federal  Railroad  Administration,  and 
the  United  States  Coast  Guard.  NITTSA 
now  intends  to  begin  this  process  in  a 
formal  manner  for  the  first  time  in 
promulgating  a  Federal  motor  vehicle 
safety  standard.  It  welcomes  the 
opportunity  to  work  with  those  who 
will  be  affected  directly  by  such  a  rule, 
aird  is  confident  that  the  agency, 
industry,  and  the  public  will  benefit 
with  the  creation  of  an  effective  and 
reasonable  regulation. 

Pursuant  to  section  563(a)  of  RegNeg. 
an  agency  considering  rulemaking  by 
negotiation  should  consider  whether; 

(1)  There  is  need  for  the  rule; 

(2)  There  is  a  limited  number  of 
identifiable  interests: 

(3)  These  interests  can  be  adequately 
represented  by  persons  Willing  to  negotiate  in 
good  faith  to  reach  a  consensus; 

(4)  There  is  a  reasonable  likelihood  that  the 
committee  will  reach  consensus  within  a 
fixed  period  of  time: 


(5)  The  negotiated  rulemaking  procedure 
will  not  unreasonably  delay  the  notice  of 
proposed  rulemaking: 

(6)  The  agency  has  adequate  resources  and 
is  willing  to  commit  such  resources  to  the 
process;  and 

(7)  The  agency  is  committed  to  use  the 
result  of  the  negotiation  in  formulating  a 
proposed  rule  if  at  all  possible. 

For  the  reasons  stated  in  this  Notice, 
NHTSA  believes  that  these  criteria  have 
been  met  with  regard  to  headlamp 
amiability  and  beam  pattern  issues. 

The  regulatory  negotiation  NHTSA 
proposes  would  be  carried  out  by  an 
advisory  committee  (Committee)  created 
under  the  Federal  Advisory  Committee 
Act  (FACA),  as  amended,  5  U.S.C.  App.. 
and  in  a  manner  that  reflects 
appropriate  rulemaking  directives, 
including  pertinent  executive  Orders. 
NHTSA  will  be  represented  on  the 
Committee  and  will  take  an  active  part 
in  the  negotiations  as  a  Committee 
member.  However,  pursuant  to  section 
566(c)  of  RegNeg,  those  representing 
NHTSA  would  not  facilitate  or 
otherwise  chair  the  proceedings. 

m.  Procedures  and  Guidelines 


The  following  proposed  procedures 
and  guidelines  would  apply  to  NHTSA's 
negotiated  rulemaking  process,  subject 
to  appropriate  changes  made  as  a  result 
of  comments  received  on  this  Notice  or 
as  are  determined  to  be  necessary 
during  the  negotiating  process. 

(A)  Facilitator:  The  Facilitator  will 
not  be  involved  with  substantive 
development  of  this  regulation.  This 
individual  will  chair  the  negotiations, 
may  offer  alternative  suggestions  toward 
the  desired  consensus,  and  will 
determine  the  feasibility  of  negotiating 
particular  issues.  The  Facilitator  may 
ask  members  to  submit  additional 
information  or  to  reconsider  their 
position.  NHTSA  has  contracted  with 
the  Federal  Mediation  and  Conciliation 
Service  for  a  Facilitator. 

(B)  Feasibility:  NHTSA  has  examined 
the  issues  and  interests  involved  and 
has  made  a  preliminary  inquiry  among 
representatives  of  those  interests  to 
determine  whether  it  is  possible  to 
reach  agreement  on:  (a)  individuals  to 
represent  those  interests;  (b)  the 
preliminary  scope  of  the  issues  to  be 
addressed;  and  (c)  a  schedule  for 
developing  a  notice  of  proposed 
rulemaking.  The  results  are  sufficiently 
encouraging  to  believe  that  a  workable 
proposal  could  be  developed,  and  that 
there  are  potential  participants  who 
could  adequately  represent  the  affected 
interests. 

(C)  Participants  and  Interests:  The 
number  of  Committee  participants 
generally  should  not  exceed  25. 


However,  it  is  not  necessary  that  each 
individual  or  organization  affected  by  a 
final  rule  have  its  own  representative  on 
the  Committee.  Rather,  each  interest 
must  be  adequately  represented,  and  the 
Committee  should  be  fairly  balanced. 
However,  individuals  who  are  not  part 
of  the  Committee  may  attend  sessions 
and  confer  with  or  provide  their  views 
to  Committee  members. 

The  following  interests  have  been 
tentatively  identified  as  those  that  are 
likely  to  be  significantly  affected  by  the 
rule: 

(1)  Motor  vehicle  manufacturers 

(2)  Motor  vehicle  headlamp 

manufacturers 

(3)  Manufacturers  of  headlamp  aiming 

devices 

(4)  International  standards  organizations 

(5)  State  and  Federal  governments 

(6)  General  public 

NHTSA  proposes  that  persons 
selected  by  the  various  interests  be 
named  to  the  Committee.  In  addition  to 
NHTSA.  the  following  interests  have 
been  tentatively  identified  as  those  that 
would  supply  Committee  members: 

(1)  American  Automobile  Manufacturers 

Association  (AAMA) 

(2)  Association  of  International 

Automobile  Manufacturers.  Inc. 
(AlAM) 

(3)  Society  of  Automotive  Engineers, 

Road  Illumination  Devices 
Subcommittee 

(4)  Hopkins  Manufacturing  Corporation 

(5)  Groupe  de  Travail  Brussels 

(6)  Liaison  Committee  for  the 

Manufacturers  of  Automobile 
Equipment  and  Spare  Parts 

(7)  Japanese  Automobile  Standards 

Internationalization  Center 

(8)  American  Association  of  Motor 

Vehicle  Administrators  (AAMVA) 

(9)  National  Automobile  Dealers 

Association 

(10)  Automotive  Service  Association 

(11)  Advocates  for  Highway  and  Auto 
Safety 

(12)  Federal  Highway  Administration 
As  indicated  previously  in  this  Notice. 
NHTSA  invites  applications  for 
representation  from  any  interests  that 
will  be  affected  by  a  final  rule  on  the 
subject  but  are  not  named  in  this  list  or 
who  may  not  be  represented  or  be  able 
to  be  represented  by  the  interests  on  the 
list.  Such  applications  must  be  filed 
within  thirty  days  from  the  date  of 
publication  of  this  Notice,  and  must 
meet  the  requirements  set  forth  herein. 
Also,  such  interests  should  provide  the 
name(s)  of  the  individual(s)  they 
propose  to  represent  their  interest.  As 
noted,  the  Committee  should  not  exceed 
25  members. 

(D)  Good  Faith:  Participants  must  be 
committed  to  negotiate  in  good  faith.  It 
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is  therefore  important  that  senior 
individuals  within  each  interest  group 
be  designated  to  represent  that  interest. 
No  individual  will  be  required  to 
"bind"  the  interest  represented,  but  the 
individual  should  be  at  a  high  enough 
level  to  represent  the  interest  with 
confidence.  For  this  process  to  be 
successful,  the  interests  represented 
should  be  willing  to  accept  the  final 
Committee  product. 

(E)  Notice  of  Intent  to  Establish 
Advisory  Committee  and  Request  for 
Comment:  In  accordance  with  the 
requirements  of  FACA,  an  agency  of  the 
Federal  government  cannot  establish  or 
utilize  a  group  of  people  in  the  interest 
of  obtaining  consensus  advice  or 
recommendations  unless  that  group  is 
chartered  as  a  Federal  advisory 
committee.  It  is  the  purpose  of  this 
Notice  to  indicate  NHTSA's  intent  to 
create  a  Federal  advisory  committee,  to 
identify  the  issues  involved  in  the 
rulemaking,  to  identify  the  interests 
affected  by  the  rulemaking,  to  identify 
potential  participants  who  will 
adequately  represent  those  interests, 
and  to  ask  for  comment  on  the  use  of 
regulatory  negotiation  and  on  the 
identification  of  the  issues,  interests, 
procedures,  and  participants. 

(F)  Requests  for  Representation:  One 
purpose  of  this  notice  is  to  determine 
whether  interests  exist  that  may  be 
substantially  affected  by  a  rule,  but  have 
not  been  represented  in  the  list  of 
prospective  Committee  members. 
Commenters  should  identify  such 
interests  if  they  exist.  Each  application 
or  nomination  to  the  Committee  should 
include  (i)  the  name  of  the  applicant  or 
nominee  and  the  interests  such  person 
would  represent;  (ii)  evidence  that  the 
applicant  or  nominee  is  authorized  to 
represent  parties  related  to  the  interest 
the  person  proposes  to  represejit;  and 
(iii)  a  written  commitment  that  the 
applicant  or  nominee  would  participate 
in  good  faith.  If  any  additional  person 
or  interest  requests  membership  or 
representation  on  the  Committee, 
NHTSA  shall  determine  (i)  whether  that 
interest  will  be  substantially  affected  by 
the  rule,  (ii)  if  such  interest  would  be 
adequately  represented  by  an  individual 
on  the  Committee,  and  (iii)  whether  the 
requested  organization  should  be  added 
to  the  group  or  whether  interests  can  be 
consolidated  to  provide  adequate 
representation. 

(G)  Final  Notice:  After  evaluating  the 
comments  received  in  response  to  this 
Notice.  NHTSA  vfill  issue  a  further 
notice  announcing  the  establishment  of 
the  Federal  advisory  committee,  unless 
it  determines  that  such  action  is 
inappropriate  in  light  of  comments 
received,  and  the  composition  of  the 


Committee.  After  the  Committee  is 
chartered,  the  negotiations  should 
begin, 

(H)  Administrative  Support  and 
Meetings:  Staff  support  would  be 
provided  by  NHTSA  and  meetings 
would  take  place  in  Washington,  D.C. 
unless  agreed  otherwise  by  the 
Committee. 

(I)  Tentative  Schedule:  If  the 
Committee  is  established  and  selected, 
NHTSA  will  ptiblish  a  schedule  for  the 
first  meeting  in  the  Federal  Register. 
The  first  meeting  will  focus  on 
procedural  matters,  including  dates, 
times,  and  locations  of  further  meetings. 
Notice  of  subsequent  meetings  would 
also  be  published  in  the  Federal 
Register  before  being  held. 

NHTSA  expects  that  the  Committee 
would  reach  consensus  and  prepare  a 
report  recommending  a  proposed  rule 
within  ten  months  of  the  first  meeting. 
However,  if  imforeseen  delays  occur, 
the  Administrator  may  agree  to  an 
extension  of  that  time  if  it  is  the 
consensus  of  the  Committee  that 
additional  time  will  result  in  agreement. 
The  process  may  end  earlier  if  the 
Facilitator  so  recommends. 

(J)  Committee  Procedures:  Under  the 
general  guidance  of  the  Facilitator,  and 
subject  to  legal  requirements,  the 
Committee  would  establish  the  detailed 
procedures  for  meetings  which  it 
considers  appropriate. 

(K)  Records  of  Meetings:  In 
accordance  with  FACA's  requirements, 
NHTSA  would  keep  a  summary  record 
of  all  Committee  meetings.  This  record 
would  be  placed  in  Docket  No.  95-28. 
Meetings  of  the  Committee  would  be 
open  to  the  public  to  observe,  but  not 
to  participate. 

(L)  Consensus:  The  goal  of  the 
negotiating  process  is  consensus. 
NHTSA  proposes  that  the  Conunittee 
would  develop  its  own  definition  of 
consensus,  which  may  include 
imanimity,  a  simple  majority,  or 
substantial  agreement  such  that  no 
member  will  disapprove  the  final 
recommendation  of  the  Committee. 
However,  if  the  Committee  does  not 
develop  its  own  definitio.n,  consensus 
shall  mean  unanimous  concurrence. 

(M)  Regulatory  Approach:  The 
Committee's  first  objective  is  to  prepare 
a  report  recommending  a  regulatory 
approach  for  resolving  the  issues 
discussed  in  the  BACKGROUND  section 
of  this  notice.  If  consensus  is  not 
obtained  on  some  issues,  the  report 
should  identify  the  areas  of  agreement 
and  disagreement,  and  explanations  for 
any  disagreement.  It  is  expected  that 
participants  will  be  mindful  of  cost/ 
benefit  considerations. 


NHTSA  will  issue  a  notice  of 
proposed  rulemaking  based  upon  the 
approach  recommended  by  the 
Committee. 

.—liQ  Key  Issues  for  Negotiation: 
<  NHTSA  has  reviewed  correspondence, 
reports,  petitions,  relevant  data,  and 
other  information.  Based  on  this 
information  and  rulemaking 
requirementSh  NHTSA  has  tentatively 
identified  major  issues  that  should  be 
considered  in  this  negotiated 
rulemaking.  Other  issues  related  to 
headlamp  amiability  and  beam  pattern 
not  specifically  listed  in  this  Notice  may 
be  addressed  as  they  arise  in  the  course 
of  the  negotiation.  Comments  are 
invited  concerning  the  appropriateness 
of  these  issues  for  consideration  and 
whether  other  issues  should  be  added. 
These  issues  are: 

1.  Should  NHTSA  be  involved  in 
specifying  headlamp  amiability 
requirements?  Standard  No.  108  applies 
only  to  the  manufacture  and  sale  of  new 
vehicles  and  new  equipment.  It  is  the 
States  that  specify  headlamp  aim 
regulations  for  vehicles  in  service.  Some 
States,  at  present,  specify  procedures  for 
visually  aiming  headlamps,  even  though 
headlamps  are  not  intended  to  be 
visually  aimed.  Is  it  appropriate  for 
NHTSA  to  try  to  develop  a  single 
approach  to  visual  aim  or  any  other 
aim?  Should  NHTSA  delete  amiability 
requirements  from  Standard  No.  108 
and  leave  this  subject  to  be  regulated  at 
die  State  level? 

2.  If  negotiations  produce  a  result,  is 
it  likely  that  the  States  and  individual 
inspection  stations  would  follow  the 
results  to  adjust  the  aim  of  headlamps 
on  vehicles  in  service,  or  would  those 
groups  continue  to  use  inappropriate 
procedures  to  aim  headlamps?  If  they 
would  choose  not  to  follow  the 
procedures  of  the  potential  solution,  is 
there  any  reason  to  proceed  with 
negotiations? 

3.  Is  SAE  Standard  J1735  Harmonized 
Vehicle  Headlamp  Performance 
Requirement  acceptable  to  all  parties  as 
a  starting  point  from  which  to  begin 
negotiating  the  details  of  a  visual  aim 
provision  in  Standard  No.  108? 

IV.  Public  Participation 

NHTSA  invites  comments  on  all 
issues,  procedures,  guidelines,  interests, 
and  suggested  participants  embodied  in 
this  Notice.  All  comments  and  requests 
for  participation  should  be  submitted  to 
the  Docket  Clerk,  NHTSA,  Room  5109. 
400  Seventh  Street,  S.W,,  Washington. 
D.C.  20590. 
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Notices 


Issued  on:  June  7. 1995. 
Bury  Felrice. 

Associate  Administrator  for  Safety 

Performance  Standards. 

IFR  Doc.  95-14329  Filed  6-7-95: 12:50  pm) 
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contains  documents  ottier  than  rules  or 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Research  Service 

Notice  of  Intent  to  Grant  Exclusive 
License 

AGENCY:  Agricultural  Research  Service, 

USDA. 

ACTION:  Notice  of  Intent. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  Department  of  Agriculture, 
Agricultural  Research  Service,  intends 
to  grant  to  Pioneer  Hi-Bred 
International,  Inc.  of  Des  Moines,  Iowa 
a  limited  exclusive  license  to  U.S. 
Patent  Application  Serial  No.  08/ 
215,065  filed  March  17, 1994,  "Low 
Phytic  Acid  Mutants  and  Selection 
Thereof."  Notice  of  Availability  was 
published  in  the  Federal  Register  on 
jime  21, 1994. 

DATES:  Comments  must  be  received  on 
or  before  August  8,  1995. 
ADDRESSES:  Send  comments  to:  USDA, 
ARS  Office  of  Technology  Transfer, 
Room  401,  Building  005.  BARC-West, 
Baltimore  Boulevard.  Beltsville, 
Maryland  20705-2350. 
FOR  FURTHER  INFORMATION  CONTACT: 
June  Blalock  of  the  Office  of  Technology 
Transfer  at  the  Beltsville  address  given 
above;  telephone:  301-504-5989. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Government's  patent  rights  to 
this  invention  are  assigned  to  the  United 
States  of  America,  as  represented  by  the 
Secretary  of  Agriculture.  It  is  in  the 
public  interest  to  so  license  this 
invention  as  Pioneer  Hi-Bred 
International,  Inc.  has  submitted  a 
complete  and  sufficient  application  for 
a  license.  The  prospective  exclusive 
license  will  be  royalty-bearing  and  will 
comply  with  the  terms  and  conditions 
of  35  U.S.C.  209  and  37  CFR  404.7.  The 
prospective  exclusive  license  may  be 
granted  unless,  within  sixty  days  from 
the  date  of  this  published  Notice,  the 
Agricultural  Research  Service  receives 
written  evidence  and  argument  which 


establishes  that  the  grant  of  the  license 
would  not  be  consistent  with  the 
requirements  of  35  U.S.C.  209  and  37 
CFR  404.7. 

KM.  Parry,  Jr., 

Assistant  Administrator. 

(PR  Doc.  95-14162  Filed  6-fr-95:  8:45  amj 
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Forest  Service 

Application  Power  Company 
Transmission  Line  Construction- 
Cloverdale,  Virginia,  to  Oceana,  West 
Virginia.  Jefferson  National  Forest, 
Appalachian  National  Scenic  Trail,  the 
New  River,  and  R.D.  Bailey  Lake 
Flowage  Easement  Land.  Virginia 
Counties  of  Botetourt,  Roanoke,  Craig, 
Montgomery,  Pulaski,  Bland,  and  Giles 
and  the  West  Virginia  Counties  of 
Monroe,  Summers,  Mercer,  and 
Wyoming 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Revised  Notice — Revises  the 
publication  date  for  the  draft  and  final 
environmental  impact  statements; 
changes  the  length  of  the  comment 
period  for  the  draft  environmental 
impact  statement;  changes  the  name  of 
the  responsible  official  for  the  US  Army 
Corps  of  Engineers  in  West  Virginia; 
changes  the  name  of  the  responsible 
official  for  the  USDA  Forest  Service; 
changes  the  name  of  the  Jefferson 
National  Forest  to  the  George 
Washington  and  Jefferson  National 
Forest;  adds  a  new  responsible  official 
for  the  US  Army  Corps  of  Engineers  in 
Virginia;  and  provides  updated 
information  on  the  federal  agencies' 
analysis. 

SUMMARY:  The  Forest  Service  will 
prepare  a  draft  and  final  environmental 
impact  statement  on  a  proposed  action 
to  authorize  the  Appalachian  Power 
Company  to  construct  a  765,000-volt 
transmission  line  across  approximately 
twelve  miles  of  the  George  Washington 
and  Jefferson  National  Forests,  as  well 
as  portions  of  the  Appalachian  National 
Scenic  Trail,  the  New  River  (at 
Bluestone  Lake)  and  R.D.  Bailey  Lake 
Flowage  Easement  Land  (at  Guyandotte 
River). 

The  federal  agencies  identified  a 
study  area  in  which  ahematives  to  the 
proposed  action  were  developed.  The 
study  area  includes  land  located  in  the 
Virginia  coimties  of  Botetourt,  Roanoke, 


Craig,  Montgomery,  Pulaski,  Bland^and 
Giles  and  the  West  Virgini^^unties  of 
Monroe,  Summers,  Mere6r  anc 
Wyoming. 

The  Appalachian  Power  Company 
proposal  involves  federal  land  under  the 
administrative  jurisdiction  of  the  USDA 
Forest  Service  (George  Washington  and 
Jefferson  National  Forests),  the  USDI 
National  Paii^  Service  (Appalachian 
National  Scenic  Trail)  and  the  US  Army 
Corps  of  Engineers  (New  River  and  RD. 
Bailey  Lake  Flowage  Easement  Land). 

The  Forest  Service  is  the  lead  agency 
and  is  responsible  for  the  preparation  of 
the  environmental  impact  statement. 
The  National  Park  Service  and  the  US 
Army  Corps  of  Engineers  are 
cooperating  agencies  in  accordance  with 
40  CFR  1501.6. 

In  initiating  and  conducting  the 
analysis  the  federal  agencies  are 
responding  to  the  reqvurements  of  their 
respective  permitting  processes  and  the 
need  for  the  Appalachian  Power 
Company  to  cross  federal  lands  with  the 
proposed  transmission  line. 

The  Forest  Service  additionally  will 
assess  how  the  proposed  transmission 
line  conforms  to  the  direction  contained 
in  the  Jefferson  National  Forest's  Land 
and  Resource  Management  Plan 
(LRMP).  Changes  in  the  LRMP  could  be 
required  if  the  transmission  Une  is 
authorized  across  the  George 
Washington  and  Jefferson  National 
Forests. 

/^The  total  length  of  the  electric 
transmission  line  proposed  by  the 
Appalachian  Power  Company  is 
approximately  115  miles. 

"The  Notice  of  Intent  for  the  proposed 
action  was  published  in  the  Federal 
Register  on  November  21,  1991  (56  FR 
58677-58679).  The  Notice  was  revised 
on  March  13, 1992  (57  FR  8859),  April 
24,  1992  (57  FR  15049).  June  16, 1993 
(58  FR  33248-33250)  and  June  21,  1994 
(59  FR  31975-31978). 

FOR  FURTHER  INFOMMATION  CONTACT: 
Frank  Bergmann,  Forest  Service  Project 
Coordinator,  George  Washington  and 
Jeffierson  National  Forests,  5162 
Valleypointe  Parkway,  Roanoke, 
Virginia,  24019/(703)  265-6005. 

TO  PROVIDE  COMMENTS  TO  THE  FEDERAL 
AGENCIES:  Write  to  the  George 

Washington  and  Jefferson  National 
Forests,  Attn:  Transmission  Line 
Analysis,  5162  Valleypointe  Parieway. 
Roanoke,  Virginia,  24019. 
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SUPPLEMENTARY  WFOBMATIOH:  The 

Appalachian  Power  Company  submitted 
an  application  to  the  Jefferson  National 
Forests  (the  name  changed  in  1995)  for 
authorization  to  construct  a  765,000-volt 
electric  transmission  line  across 
approximately  twelve  miles  of  the 
National  Forest.  Portions  of  the 
Appalachian  National  Scenic  Trail,  the 
New  River  (at  Bluestone  Lake),  and  R.D. 
Bailey  Lake  Flowage  Easement  Land  (at 
Guyandotte  River)  would  also  be 
crossed  by  the  proposed  transmission 

line. 

Studies  conducted  by  the 
Appalachian  Power  Company  and 
submitted  to  the  Virginia  State 
Corporation  Commission,  as  part  of  its 
application  and  approval  process, 
indicate  a  need  to  reinforce  its  extra 
high  voltage  transmission  system  by  the 
mid-to-late  1990s  in  order  to  maintain  a 
reliable  power  supply  for  projected 
demands  within  its  service  territory  in 
central  and  western  Virginia  and 
southern  West  Virginia. 

A  study  to  evaluate  potential  route 
locations  for  the  proposed  transmission 
line  was  prepared  for  the  Appalachian 
Power  Company  through  a  contract  with 
Virginia  Polytechnic  Institute  and  State 
University  (VPI)  and  West  Virginia 
University  (WVU).  The  information 
gathered  by  VPI  and  WVU.  along  with 
other  information  collected  during  the 
analysis  process,  will  be  utilized  in  the 
preparation  of  the  environmental  impact 
statement.  General  information  about 
the  transmission  line  route  proposal  is 
available  from  the  Jefferson  National 

Forest.  .    r  n      ■ 

The  decisions  to  be  made  following 
the  environmental  analysis  are  whether 
the  Forest  Service,  the  National  Park 
Service,  and  the  US  Army  Corps  of 
Engineers  will  authorize  Appalachian 
Power  Company  to  cross  the  George 
Washington  and  Jefferson  National 
Forests,  the  Appalachian  National 
Scenic  Trail,  and  the  new  River  and 
RD.  Bailey  Lake  Flowage  Easement 
Land,  respectively,  with  the  proposed 
765,000-volt  transmission  line  and,  if 
so.  under  what  conditions  a  crossing 
would  be  authorized. 

In  preparing  the  environmental 
impact  statement  a  range  of  routing 
alternatives  will  be  considered  to  meet 
the  purpose  and  need  for  the  proposed 
action.  A  no  action  alternative  will  also 
be  analyzed.  Under  the  no  action 
alternative  APCO  would  not  be 
authorized  to  cross  the  George 
Washington  and  Jefferson  National 
Forests,  the  Appalachian  National 
Scenic  Trail,  the  New  River  or  RD. 
Bailey  Lake  Flowage  Easement  Land. 
The  alternatives  developed  by  VPI  and 
WVU  will  also  be  considered. 


In  July  of  1994,  the  federal  agencies 
identified  a  number  of  alternatives  to 
the  proposed  action  in  the  Virginia 
counties  of  Botetourt,  Roanoke,  Craig, 
Montgomery,  Pulaski,  Bland,  and  Giles 
and  the  West  Virginia  counties  of 
Monroe,  Summers,  and  Mercer. 

The  federal  analysis  will  include  an 
analysis  of  the  effects  of  the  proposed 
transmission  line  along  the  entire 
proposed  route  as  well  as  all  alternative 
routes  which  are  considered  in  detail. 
The  significant  issues  identified  for 
the  federal  analysis  are  listed  below: 
—The  construction  and  maintenance  of 
the  765kV  transmission  line  and  the 
associated  access  roads  and  right-of- 
way  may  (1)  affect  soil  productivity 
by  increasing  soil  compaction  and 
erosion:  (2)  affect  geologic  resources 
(karst  areas,  Peters.  Lewis.  Potts 
Mountains,  Arnolds  Knob)  and 
unique  geologic  features  like  caves 
through  blasting,  earthmoving  or 
construction  machinery  operations; 
and  (3)  result  in  unstable  structural 
conditions  due  to  the  placement  of 
the  towers. 
—The  construction  and  maintenance  of 
the  765kV  transmission  line  and  the 
associated  access  roads  and  right-of- 
way  may  (1)  degrade  surface  and 
ground  water  quality  due  to  the 
application  of  herbicides;  (2)  degrade 
surface  and  ground  water  quality 
because  of  sedimentation  resulting 
from  soil  disturbance  and  vegetation 
removal;  (3)  reduce  the  quantity  of 
ground  and  spring  water  due  to  the 
disturbance  of  aquifers  resulting  horn 
blasting,  earthmoving  or  construction 
machinery  operation;  and  (4) 
adversely  affect  the  commercial  use  of 
ground  and  surface  waters  due  to 
herbicide  contamination  and 
sedimentation. 

- ^The  construction  and  maintenance  of 

the  765kV  transmission  line  and  the 
associated  access  roads  and  right-of- 
way  may  affect  existing  cultural 
resources,  and  historic  structures  and 
districts  through  the  direct  effects  of 
the  construction  and  maintenance 
activities  and  by  changing  the  existing 
resource  setting. 
—The  operation  and  maintenance  of  the 
765kV  transmission  line  and  the 
associated  access  roads  and  right-of- 
way  may  adversely  affect  human 
health  through  (1)  direct  and  indirect 
exposure  to  herbicides  and  (2) 
exposure  to  electromagnetic  fields 
and  induced  voltage. 
—The  construction  of  the  765kV 
transmission  line  may  adversely  affect 
the  safety  of  those  operating  aircraft  at 
low  altitudes  or  from  airports  located 
near  the  transmission  line. 


-The  operation  of  the  765kV 
transmission  line  may  (1)  adversely 
affect  communications  by  introducing 
a  source  of  interference;  (2)  increase 
noise  levels  for  those  in  close 
proximity  to  the  line. 
-The  construction,  operation  and 
maintenance  of  the  765kV 
transmission  line  and  the  associated 
access  roads  and  right-of-way  may  (1) 
adversely  affect  trails  (including  the 
Appalachian  Trail)  and  trail  facilities 
by  facilitating  vehicle  access  through 
new  road  construction  and  the 
upgrading  of  existing  roads;  and  (2) 
reduce  hiker  safety  by  facilitating 
vehicle  access  to  remote  trail 
locations. 
—The  construction,  operation  and 
maintenance  of  the  765kV 
transmission  line  and  the  associated 
access  roads  and  right-of-way  may 
affect  hunting,  fishing,  hiking, 
camping,  boating  and  birding 
opportunities  and  experiences 
because  (1)  the  setting  in  which  these 
pursuits  take  place  may  be  altered; 
and  (2)  the  noise  associated  with  the 
operation  of  the  line  may  detract  from 
the  backcountry  or  recreation 
experience. 
—The  construction  and  operation  ot  the 
765kV  transmission  fine  and  the 
associated  access  roads  and  right-of- 
way  may  affect  local  communities  by 
(1)  reducing  the  value  of  private  lands 
adjacent  to  the  line;  (2)  decreasing  tax 
revenues  due  to  the  reductions  in 
land  value;  and  (3)  influencing 
economic  growth,  industry  siting,  and 
employment. 
—The  construction,  operation  and 
maintenance  of  the  765kV 
transmission  line  and  the  associated 
access  roads  and  right-of-way  may  (1) 
conflict  with  management  direction 
contained  in  resource  management 
plans  and  designations:  (2)  affect  the 
uses  that  presently  occur  on  and 
adjacent  to  the  proposed  right-of-way: 
(3)  affect  the  wild,  scenic  and/or 
recreational  qualities  of  the  New 
River;  (4)  affect  sensitive  land  uses 
like  schools,  churches,  and 
community  facilities;  (5)  affect  the 
cuhural  attachment  residents  feel 
toward  Peters  Mountain;  and  (6)  affect 
the  scenic  and/or  recreational 
qualities  of  the  Appalachian  National 
Scenic  Trail  (Appalachian  Trail). 
—The  construction,  operation  and 
maintenance  of  the  765kV 
transmission  line  and  the  associated 
access  roads  and  right-of-way  may 
adversely  affect  the  visual  attributes 
of  the  area  because  the  line,  the 
associated  right-of-way,  and  access 
roads  may  (1)  alter  the  existing 
landscape;  and  (2)  conflict  with  the 


standards  established  for  scenic 
designations. 
— The  construction,  operation  and 
maintenance  of  the  765kV 
transmission  line  and  the  ass5ciated 
access  roads  and  right-of-way  may 
affect  wildlife,  plant  and  aquatic 
populations,  habitat  and  livestock 
because(l)  habitats  are  created, 
changed  or  eliminated;  (2)  herbicides 
are  used  and  herbicides  may  be  toxic; 
(3)  the  transmission  line  presents  a 
flight  hazard  to  birds;  (4) 
electromagnetic  fields  and  induced 
voltage  may  be  injurious. 
The  following  significant  issues  were 

added  by  the  federal  agencies  in  1995: 

— The  construction  of  the  765kV 
transmission  line  and  the  associated 
access  roads  and  right-of-way  may 
have  a  disproportionately  high  and 
adverse  human  health  or 
environmental  effects  on  minority  and 
low  income  populations  as  indicated 
in  Executive  Order  12898. 

— The  construction  and  operation  of  the 
765kV  transmission  line  may 
adversely  affect  astronomical 
observation  activities  at  the  Martin 
Observatory  (VPI)  due  to  the 
introduction  of  obstructions  to  the  sky 
(lines  and  towers),  the  introduction  of 
light  from  coronal  discharge,  and  the 
disruption  of  sensitive  electronic 
equipment  by  electromagnetic  fields. 

— The  construction  and  operation  of  the 
765kV  transmission  line  may 
adversely  affect  seismological 
observation  activities  at  the  VPI 
seismic  stations  located  near  Forest 
Hill  and  Potts  Mountain. 

— The  construction  and  maintenance  of 
the  765kV  transmission  line  and  the 
associated  access  roads  and  right-of- 
way  may  affect  the  cultural 
attachment  that  residents  have  for  the 
valley  between  Blacksburg  and 
Catawba,  Craig  County,  Mercer 
County  and  portions  of  Montgomery 
County. 
The  following  permits  and/or  licenses 

would  be  required  to  implement  the 

proposed  action: 

— Certificate  of  Public  Convenience  and 
Necessity  (Virginia  State  Corporation 
Commission) 

— Certificate  of  Public  Convenience  and 
Necessity  (West  Virginia  Public 
Service  Commission) 

— Special  Use  Authorization  (Forest 
Service) 

— Right-of-Way  Authorization  (National 
Park  Service) 

Section  10  Permit  (US  Army  Corps  of 
Engineers) 

Right-of-Way  Easement  (US  Army  Corps 
of  Engineers)  * 

Consent  to  Easement  (US  Army  Corps  of 
Engineers) 


Other  authorizations  may  be  required 
from  a  variety  of  Federal  and  State 
agencies. 

Public  participation  will  occur  at 
several  points  during  the  federal 
analysis  process.  The  first  point  in  the 
analysis  was  the  scoping  process  (40 
CFR  1501.7).  The  Forest  Service 
obtained  information,  comments,  and 
assistance  from  Federal,  State  and  local 
agencies,  the  proponent  of  the  action, 
and  other  individuals  or  organizations 
who  are  interested  in  or  affected  by  the 
electric  transmission  line  proposal.  This 
input  will  be  utilized  in  the  preparation 
of  the  draft  environmental  impact 
statement.  The  scoping  process 
included,  (1)  identifying  potential 
issues,  (2)  identifying  issues  to  be 
analyzed  in  depth,  (3)  eliminating 
insignificant  issues  or  those  which  have 
been  covered  by  a  relevant  previous 
environmental  analysis. 

Public  participation  was  solicited 
through  contacts  with  known  interested 
and/or  affected  groups,  and  individuals; 
news  releases;  direct  mailings:  and/or 
newspaper  advertisements.  Public 
meetings  were  also  held  to  hear 
comments  concerning  the  Appalachian 
Power  Company  proposal  and  to 
develop  the  significant  issues  to  be 
considered  in  the  analysis. 

A  similar  process  of  public 
involvement  was  implemented  by  the 
federal  agencies  for  the  Preliminary 
Alternative  Corridors  announced  in  July 
of  1995. 

Other  public  participation 
opportunities  will  be  provided 
throughout  the  federal  analysis  process. 

The  Forest  Service  will  be  publishing 
a  number  of  reports  in  1995  regarding 
the  federal  agencies'  analysis  of  the 
transmission  line  proposal.  In  February 
a  newsletter  was  published  to  update 
those  interested  in  the  federal  agencies' 
analysis  of  the  transmission  line 
proposal.  Similar  newsletters  are 
scheduled  for  publication  in  May  and 
July  of  1995.  In  March  a  report 
describing  the  public  comments 
received  by  the  federal  agencies  was 
published  and  distributed  to  a  number 
of  public  repositories.  An  update  to  this 
report  will  be  published  and  similarly 
distributed  in  May  of  1995. 

The  draft  environmental  impact 
statement  is  expected  to  be  filed  with 
the  Environmental  Protection  Agency 
(EPA)  and  available  for  public  review  by 
October  20, 1995.  This  revises  the 
February  28,  1995  date  previously 
announced.  At  that  time,  EPA  will 
publish  a  notice  of  availability  of  the 
draft  environmental  impact  statement  in 
the  Federal  Register.  The  comment 
period  on  the  draft  environmental 
impact  statement  will  be  90  days  from 


the  date  the  EPA  publishes  the  notice  of 
availability  in  the  Federal  Register.  This 
changes  the  45-day  comment  period 
previously  announced. 

Reviewers  need  to  be  aware  of  several 
court  rulings  related  to  public 
participation  in  the  environmental 
impact  statement  review  process.  First, 
reviewers  of  draft  environmental  impact 
statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
M?ZX:,  435  U.S.  519,  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  environmental  impact 
statement  stage  but  that  are  not  raiseid 
until  after  completion  of  the  final 
environmental  impact  statement  may  be 
waived  or  dismissed  by  the  courts.  City 
ofAngoon  v.  Hodei  803  F.2d  1016, 
1022  (9th  Cir.  1986)  and  Wisconsin 
Heritages,  Inc.  v.  Harris,  490  F.  Supp. 
1334,  1338  (E.D.  Wis.  1980).  Because  of 
these  court  rulings,  it  is  very  important 
that  those  interested  in  this  proposed 
action  participate  by  the  close  of  the  90- 
day  comment  period  so  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  them 
and  respond  to  them  in  the  final 
environmental  impact  statement. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  environmental    « 
impact  statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if  ' 

comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  draft  environmental 
impact  statement  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement.  (Reviewers  may  wish  to 
refer  to  the  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points.) 

After  the  comment  period  enas  on  the 
draft  environmental  impact  statement, 
the  comments  will  be  analyzed, 
considered,  and  responded  to  by  the 
three  federal  agencies  in  preparing  the 
final  environmental  impact  statement. 
The  federal  agencies  have  decided  to 
await  the  decisions  of  the  Virginia  State 
Corporation  Commission  and  the  West 
Virginia  Public  Service  Commission  on 
the  Appalachian  Power  Company 
proposal  before  publishing  the  final 
environmental  impact  statement.  It  is 
not  known  when  the  two  Commission's 
will  issue  their  decisions.  When  these 
decisions  are  made  the  federal  agencies 
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will  announce  the  publication  date  of 
the  final  environmental  impact 
statement.  This  revises  the  August  1. 
1995  date  previously  announced. 

The  responsible  officials  will  consider 
the  comments,  responses, 
environmental  consequences  discussed 
in  the  final  environmental  impact 
statement,  and  applicable  laws, 
regulations,  and  policies  in  making  a 
decision  regarding  this  document.  The 
responsible  officials  will  document  their 
decisions  and  reasons  for  their  decisions 
in  a  Record  of  Decision. 

The  responsible  official  for  the  Forest 
Service  is  changed  ft-om  Joy  E.  Berg  to 
William  E.  Damon.  Jr..  Forest 
Supervisor.  George  Washington  and 
JeH^erson  National  Forests.  5162 
Valleypointe  Parkway.  Roanoke. 
Virginia.  24019.  The  responsible  official 
for  the  National  Park  Service  is  Don 
King.  Acting  Project  Manager. 
Appalachian  National  Scenic  Trail. 
National  Park  Service.  Harpers  Ferry 
Center.  Harpers  Ferry,  West  Virginia 
25425.  The  responsible  official  for  the 
US  Army  Corps  of  Engineers  in  West 
Virginia  is  changed  from  Colonel  Earle 
C.  Richardson  to  Colonel  Richard 
Jemiola,  US  Army  Corps  of  Engineers, 
Huntington  District,  508  8th  Street. 
Huntington.  West  Virginia  25701-2070. 
The  responsible  official  for  the  US  Army 
Corps  of  Engineers  in  Virginia  is 
Colonel  Andrew  M.  Perkins.  Jr.,  US 
Army  Corps  of  Engineers.  Norfolk 
District.  803  Front  Street.  Norfolk, 
Virginia  23510. 

Dated:  June  2, 1995. 
Willum  E.  Damon,  Jr., 
Forest  Supervisor.  George  Washington  and 
Jefferson  National  Forests. 
(FR  Doc.  95-14093  Filed  6-8-95;  8:45  am] 
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period  as  provided  by  the  interagency 
review. 

Because  this  was  the  last  remaining 
measure  to  be  built.  Supplement  No.  2. 
in  effect  will  terminate  all  future 
planned  construction  in  the  Harquahala 
Watershed  Project.  Single  copies  of  this 
record  of  decision  may  be  obtained  from 
Humberto  Hernandez  at  the  address 
shown  below. 

FOR  FURTHER  INFORMATION  CONTACT: 
Humberto  Hernandez,  State 
Conservationist,  Natural  Resources 
Conservation  Service,  3003  North 
Central  Avenue,  Suite  800,  Phoenix, 
Arizona  85012.  Telephone:  (602)  280- 
8808. 

(This  activity  is  listed  in  the  CaUlog  of 
Federal  Domestic  Assistance  under  No. 
10.904,  Watershed  Protection  and  Flood 
Prevention,  and  is  subject  to  the  provisions 
of  Executive  Order  12372,  which  requires 
intergovernmental  consultation  with  State 
and  local  officials.) 

Dated:  June  1, 1995. 
Humberto  Hernandez, 
State  Conservationist. 
IFR  Doc.  95-14108  Filed  &-8-95;  8:45  ami 
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Natural  Resources  Conservation 
Service 

Harquahala  Valley  Watershed, 
Maricopa  and  La  Paz  Counties,  Arizona 

AGENCY:  Natural  Resources 
Conservation  Service. 
action:  Notice  of  availability  of  record 
of  decision. 


SUMMARY:  Humberto  Hernandez, 
responsible  Federal  official  for  projects 
administered  under  the  provisions  of 
Public  Uw  83-566, 16  U.S.C.  1001- 
1008,  in  the  State  of  Arizona,  is  hereby 
providing  notification  that  a  record  of 
decision  to  delete  the  measure. 
Centennial  Levee.  Reach  2.  from  the 
Harquahala  Watershed  Plan  is  available. 

No  significant  comments  were 
received  during  the  45-day  comment 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 
pocket  No.  950510133-6133-01] 

Summary  of  Secretarial  Report  Under 
Section  232  of  the  Trade  Expansion 
Act  of  1962,  as  Amended 

AGENCY:  Bureau  of  Export 
Administration.  Commerce. 
action:  Notice. 


SUMMARY:  On  February  16.  1995. 
President  William  J.  Clinton  concurred 
in  the  Secretary  of  Commerce's  finding 
that  oil  imports  threaten  to  impair  the 
national  security.  The  President 
determined  that  no  action  is  necessary 
to  adjust  imports  of  petroleum  under 
Section  232  of  the  Trade  Expansion  Act 
of  1962.  as  amended,  because  on 
balance  the  costs  to  the  economy  of  an 
import  adjustment  outweigh  the 
benefits.  Included  herein  is  the 
Executive  Summary  of  the  Department 
of  Commerce's  Section  232  report  to  the 
President  dated  December  29, 1994. 
ADDRESSES:  A  copy  of  the  report  is 
available  for  public  review  and 
duplication  in  the  Btireau  of  Export 
Administration's  Freedom  of 
Information  Facility,  Room  4525,  U.S. 
Department  of  Commerce,  Washington. 
DC  20230.  (202)  482-5653. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
A.  Richards,  Deputy  Assistant  Secretary 


for  Strategic  Industries  and  Economic 
Security,  Bureau  of  Export 
Administration,  U.S.  Department  of 
Commerce,  Washington,  DC  20230  (202) 
482-4506. 

SUPPLEMENTARY  INFORMATION:  On  March 
11, 1994,  the  Independent  Petroleum 
Association  of  America  (IPAA)  and 
various  other  industry  associations, 
companies,  and  individuals  filed  a 
petition  under  Section  232  of  the  Trade 
Expansion  Act  of  1962,  as  amended  (19 
U.S.C.  Section  1862  (1988))  requesting 
the  Department  to  initiate  an 
investigation  of  the  impact  on  the 
national  security  of  imports  of  crude  oil 
and  refined  petroleum  products. 

On  April  5,  1994,  the  Department 
initiated  the  investigation  and  invited 
public  comment.  The  Department  held 
three  public  hearings  in  New  York,  New 
York;  Dallas,  Texas;  and  Santa  Clara, 
California.  During  the  comment  period, 
69  people  presented  comments 
reflecting  both  support  for  and 
opposition  to  the  allegations  made  by 
the  petitioner.  The  Department  also 
chaired  an  interagency  working  group 
that  included  the  Departments  of 
Energy,  Interior,  Defense.  Labor,  State, 
and  Treasury,  the  Office  of  Management 
and  Budget,  the  Council  of  Economic 
Advisors,  and  the  U.S.  Trade 
Representative  to  assist  in  the 
investigation. 

On  December  29. 1994,  Secretary 
Ronald  H.  Brown  submitted  his 
investigation  report  to  President 
Clinton.  The  Department  found  that 
since  the  previous  Section  232 
petroleum  finding  in  1988,  there  have 
been  some  improvements  in  U.S.  energy 
security.  The  breakup  of  the  Soviet 
Union  and  the  apparent  disarray  within 
OPEC  have  enhanced  U.S.  energy 
security.  However,  the  reduction  in 
exploration,  dwindling  reserves,  falling 
production,  and  the  relatively  high  cost 
of  U.S.  production  all  point  toward 
increasing  imports  from  OPEC  sources. 
Growing  import  dependence  increases 
U.S.  vulnerability  to  a  supply  disruption 
because  non-OPEC  sources  lack  surge 
production  capacity,  and  there  are  at 
present  no  substitutes  for  oil-based 
transportation  fuels.  Given  the  above 
factors,  the  Secretary  found  that 
petroleum  imports  threaten  to  impair 
the  national  security. 

The  Secretary  recommended, 
however,  that  the  President  not  use  his 
authority  under  Section  232  of  the 
Trade  Expansion  Act  to  adjust  oil 
imports  through  the  imposition  of  tariffs 
because  the  economic  costs  of  such  a 
move  outweigh  the  benefits,  and 
because  current  Clinton  Administration 
energy  policies  will  limit  the  growth  of 


imports.  On  February  16. 1995, 
President  Clinton  approved  Secretary 
Brown's  finding  and  determined  that  no 
action  to  adjust  oil  imports  under 
Section  232  need  be  taken. 

The  Executive  Summary  of  the 
December  29.  1994,  U.S.  Department  of 
Commerce  Section  232  Study  is 
reproduced  below. 

Dated:  June  5,  1995. 
Sue  E.  Eckert. 

Assistant  Secretary  for  Export 
Administration. 

Executive  Summary 

Introduction 

On  March  11, 1994.  the  Independent 
Petroleum  Association  of  America 
(IPAA)  and  various  other  industry 
associations,  companies,  and 
individuals  filed  a  petition  under 
Section  232  of  the  Trade  Expansion  Act 
of  1962,  as  amended  (19  U.S.C.  Section 
1862  (1988))  requesting  the  Department 
to  initiate  an  investigation  of  the  impact 
on  the  national  security  of  imports  of 
crude  oil  and  refined  petroleum 
products. 

The  IPAA  petition  alleged  that  U.S. 
energy  security  worsened  since  the 
Department's  last  Section  232  oil  import 
investigation  in  1988  because  oil 
imports  grew  both  in  absolute  terms  and 
as  a  percentage  of  U.S.  oil  consumption, 
leaving  the  United  States  further  subject 
to  an  oil  supply  disruption  with  the 
resultant  economic  costs.  The  petition 
also  alleged  that  imports  of  low-priced 
oil  are  weakening  the  domestic 
petroleum  industry  to  such  an  extent 
that  it  will  not  be  able  to  support  U.S. 
security  needs  in  the  event  of  a  major 
conventional  war. 

On  April  5,  1994,  the  Department 
initiated  the  investigation  and  invited 
public  comment.  The  Department  held 
three  public  hearings  in  New  York,  New 
York;  Dallas,  Texas;  and  Santa  Clara, 
California.  Ehiring  the  comment  period, 
69  people  presented  comments 
reflecting  both  support  for  and 
opposition  to  the  allegations  made  by 
the  petitioner. 

Under  Section  232,  the  Department 
had  270  days,  until  December  31.  1994. 
from  the  date  of  initiation  of  an 
investigation  to  submit  a  report  of 
findings  and  recommendations  to  the 
President. 

Methodology 

The  Department  chaired  an 
interagency  working  group  that 
included  the  Departments  of  Energy. 
Interior,  Defense,  Labor,  State,  and 
Treasury,  the  Office  of  Management  and 
Budget,  the  Council  of  Economic 
Advisors,  and  the  U.S.  Trade 


Representative  to  assist  in  the 
investigation. 

The  Department  used  a  two-step 
process  to  evaluate  the  petition.  In  the 
first  step,  the  Department  reviewed  key 
factors  from  the  1988  investigation  to 
determine  whether  they  improved  or 
deteriorated.  These  factors  included:  (1) 
domestic  oil  reserves;  (2)  domestic  oil 
production:  (3)  industry  employment; 
(4)  the  impact  of  low  oil  prices  on  the 
economy;  (5)  the  status  of  the  domestic 
oil  industry;  (6)  oil  import  dependence; 
(7)  import  vulnerability,  including 
measures  to  offset  em  oil  supply 
disruption;  (8)  foreign  policy  flexibility; 
and  (9)  U.S.  military  requirements.  The 
second  step  involved  review  of  new 
factors  that  emerged  since  the  last 
investigation,  including:  (1)  the  status  of 
OPEC;  (ZJ  oil  price  transparency  due  to 
the  emergence  of  a  futures  market;  and 
(3)  the  demise  of  the  Soviet  Union. 

The  Department  made  use  of  the 
extensive  data  and  analyses  that  were 
already  available  regarding  the  current 
and  prospective  status  of  the  domestic 
petroleum  industry  and  the  world  oil 
market.  In  view  of  this  extensive  body 
of  available  data,  the  Department 
determined  that  an  industry  survey  was 
not  necessary.  The  Department  also 
drew  upon  the  written  comments  and 
testimony  from  interested  parties  who 
participated  in  the  public  hearings. 

This  report  is  based  on  a  number  of 
agreed-upon  economic  assiunptions 
including,  inter  alia,  crude  oil  price 
levels,  U.S.  crude  oil  production, 
economic  growth  rates,  and  inflation. 

Review  of  Key  Factors  From  the  1988 
Investigation 

1 .  Domestic  Oil  Reserves 

Petition:  Low-priced  oil  imports 
(hereinafter  referred  to  as  low  oil  prices) 
were  largely  responsible  for  the  decline 
in  domestic  oil  reserves. 

DOC  Analysis  and  Conclusion:  Since 
the  1988  investigation,  U.S.  proved 
crude  oil  reserves  declined  by  3.8 
billion  barrels.  Low  oil  prices 
contributed  to.  but  are  not  totally 
responsible  for,  the  erosion  of  the  U.S. 
oil  reserves  base.  The  underlying 
physical  reality  is  that  the  U.S.  already 
developed  the  bulk  of  its  knovra  and 
easily  accessible  low  cost  deposits  and 
decided  against  developing  other 
geological  prospects  such  as  the  Arctic 
National  Wildlife  Refuge  and  the  Outer 
Continental  Shelf.  Since  the  reserves 
base  reflects  the  structural  geological 
reality,  given  present  technology,  oil 
price  increases  at  best  can  arrest,  but  not 
reverse  this  trend. 


2.  Domestic  Oil  Production 

Petition:  Low  oil  prices  are 
responsible  for  the  decline  in  U.S. 
production. 

DOC  Analysis  and  Conclusion:  The 
production  outlook  remains  essentially 
the  same  as  in  the  1988  investigation. 
The  United  States  is  a  high-cost 
producer  compared  to  other  countries 
because  we  have  already  depleted  our 
known  low-cost  reserves.  Since  1986, 
low  oil  prices  have  exacerbated  the  cost- 
price  squeeze  facing  U.S.  producers. 
U.S.  production  declined  by  17  million 
barrels  per  day  (MB/D)  and  net  imports 
increased.  The  dislocation  undercut 
U.S.  exploration  activities  and  impaired 
the  development  of  competing  energy 
sources,  thereby  enabling  OPEC  to 
recapture  part  of  the  market  it  lost  after 
the  price  shocks  of  the  late  1970s. 

3.  Exploration  and  Industry 
Employment 

Petition:  Low  oil  prices  are 
responsible  for  the  massive  falloff  in 
drilling  and  in  industry  employment. /+~n 

DOC  Analysis  and  Conclusion:  TBi^y_ 
Department  found  a  sharp  reduction  iii 
U.S.  drilling  and  oil  and  gas  industry 
employment  between  1985  and  1993. 
Thg  level  of  exploratory  drilling,  well 
completions,  and  rotary  rigs  in  use  for 
oil  and  gas  exploration  declined  since 
1988.  Employment  fell  from  582,000  in 
1985  to  351,000  in  1993.  A  large  share 
of  the  lost  jobs  occurred  in  petroleum 
exploration  and  development  sectors. 

However,  oil  imports  are  not  the  only 
reason  for  the  decline  in  exploratory 
drilling  and  well  completions.  U.S. 
companies  are  drilling  less  because  they 
made  substantial  gains  in  total 
productivity  by  employing  new 
exploration  and  drilling  technology  and 
Tocussing  on  the  most  productive 
geological  opportunities. 

4.  The  Impact  on  the  Economy  of  Low 
Oil  Prices 

Petition:  The  petitioner  did  not 
specifically  address  the  benefits  to  the 
economy  of  low  oil  prices. 

DOC  Analysis  and  Conclusion:  The 
Department  found  that  the  economic 
consequences  of  low  prices  resulted  in 
positive  benefits  to  the  U.S.  economy. 
Because  the  United  States  is  now  a  net 
importer  of  oil,  lower  prices  on  balance 
helf)ed  the  economy.  "The  public 
benefitted  from  lower  prices  for 
transportation  fuels  and  heating  oil.  For 
the  economy  as  a  whole,  low  oil  prices 
contributed  to  a  reduction  in  inflation, 
a  rise  in  real  disposable  income,  and  an 
increase  in  the  Gross  Domestic  Product. 
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5.  Current  Status  of  the  Domestic  Oil 
Industry 

Petition:  Low  oil  prices  and  the 
uncertainty  concerning  future  price 
drops  were  forcing  small  producers  to 
abandon  many  fields  prematurely.  The 
possible  loss  of  these  reserves  and 
production  would  result  in  increased 
dependence  on  foreign  oil. 

DOC  Analysis  andConclusion:  The 
Department  found  that,  as  world  crude 
oil  prices  declined  since  1986.  the 
relatively  smaller  U.S.  oil  fields  with 
higher  cost  production  became 
uneconomical  and  the  operators  shut-in 
or  abandoned  some  wells.  The  impact  of 
low  prices  has  been  especially  severe  on 
small  producers  operating  stripper  wells 
with  average  production  of  15  barrels 
per  day  or  less.  If  small  producers 
continue  to  shut-in  production  because 
of  low  oil  prices,  this  could  result  in 
reduced  cash  flow  to  reinvest  in 
exploration  and  increased  dependence 
on  lower-cost  foreign  oil. 

6.  Oil  Import  Dependence 

Petition:  U.S.  national  security 
worsened  because  oil  imports  have 
increased  since  1988  both  in  absolute 
terms  and  as  a  percentage  of  U.S.  oil 
consumption  and  our  dependence  on 
imported  oil  will  continue. 

DOC  Analysis  and  Conclusion:  The 
Department  found  that  net  U.S.  imports 
have  grown  from  5.9  MB/D  in  1987  to 
7.5  MB/D  in  1993.  Imports  currently 
account  for  44  percent  of  domestic  " 
consumption  compared  to  37  percent  in 
1987.  Imports  from  Persian  Gulf 
countries  increased  from  1.07  MB/D  in 
1987  to  1.64  MB/D  in  1993. 

U.S.  demand  for  imported  oil  is 
expected  to  continue  growing  because  of 
declining  production  and  increased 
economic  gfoWth.  The  Energy 
Information  Administration  of  the  U.S. 
Department  of  Energy  fEIA/DOE) 
projects  that  net  import*  will  increase  to 
11  MB/D  by  2000  and  apcount  for 
approximately  51.5  percent  of  domestic 
consumption. 

To  the  extent  the  United  States  and 
other  countries  import  more  oil  in  the 
future,  EIA/DOE  projects  that  they  will 
turn  increasingly  to  OPEC  countries 
located  in  the  Persian  Gulf  which  has 
the  largest  amount  of  known  low-cost 
reserves  and  surplus  production 
capacity.  The  Persian  Gulf  producers 
will  account  for  approximately  55 
percent  of  world  crude  oil  exports  by 
2000. 

7.  Vulnerability  to  a  Supply  Disruption 

Petition:  Increased  reliance  on  low- 
priced  oil  imports  will  leave  the  United 
States  subject  to  a  supply  disruption 
and  resulting  costs  to  the  economy. 


DOC  Analysis  and  Conclusion:  The 
Department  found  that  political  and 
economic  problems  in  the  Persian  Gulf 
region  make  supply  disruptions  a 
possibility  in  the  near-term.  Disruptions 
are  possible  in  other  regions,  but  the 
risks  to  the  U.S.  and  other  importing 
countries  are  lower  because  oil 
production  facilities  elsewhere  are  not 
as  concentrated  as  they  are  in  the 
Persian  Gulf. 

The  United  States  and  the  OECD 
countries  have  limited  prospects  to 
offset  a  major  oil  supply  disruption 
because:  (1)  there  is  little  surplus 
production  outside  the  Persian  Gulf;  (2) 
U.S.  and  OECD  government  oil  stocks 
today  provide  less  protection  from  an 
interruption  than  was  the  case  in  W88; 
and.  (3)  there  is  currently  no  substitute 
for  liquid  transportation  fuels  which 
account  for  approximately  two-thirds  of 
all  oil  consumption  in  the  United  States. 
During  a  major  oil  supply  disruption, 
there  could  be  substantial  economic 
austerity  as  a  result  of  the  decreased 
availability  of  oil.  This,  in  turn,  could 
pose  hardships  for  the  U.S.  economy. 

8.  Foreign  Policy  Flexibility 
Petition:  The  petitioner  did  not  raise 

this  issue. 

DOC  Analysis  and  Conclusion:  The 
Department  found  that  our  allies'  and 
trading  partners'  dependence  on 
potentially  insecure  sources  of  oil  may 
affect  their  willingness  to  cooperate 
with  the  United  States  during  a  major 
oil  supply  disruption. 

9.  U.S.  Military  Requirements 

Petition:  Low  oil  prices  are  weakening 
the  domestic  petroleum  industry  to  such 
an  extent  that  it  will  not  be  able  to 
support  U.S.  security  needs  in  the  event 
of  a  global  conventional  war. 

DOC  Analysis  and  Conclusion:  The 
Department  of  Defense  advised  that  the 
military  requirements  for  petroleum 
fuels  could  be  satisfied  under  current 
planning  scenarios. 

10.  Other  Factors 

The  Department  evaluated  several 
factors  that  served  to  improve  the 
security  of  U.S.  oil  supplies  since  the 
1988  investigation.  Foremost  among 
these  factors  are  the  following: 

Status  of  OPEC:  Low  oil  prices  are  in 
large  part  a  symptom  of  the  apparent 
disarray  within  OPEC.  The  ability  of 
OPEC  to  manipulate  prices  has  been 
impaired  because  its  members  have 
been  unable  to  coordinate  production 
levels  among  themselves. 

Transparency  of  Oil  Markets:  The 
growth  of  the  futures  market  into  a  full- 
fledged  commodity  market  has  made 
crude  oil  prices  more  transparent  and 


less  subject  to  manipulation. 
Computerized  trading,  options,  and 
forward  contracts  have  connected 
refined  products  and  crude  oil  markets 
more  closely  than  was  the  case  in  1988. 
Demise  of  the  Soviet  Union:  The  end 
of  the  Cold  War  and  the  breakup  of  the 
Soviet  Union  removed  the  risk  of 
Middle  East  oil  becoming  a  pawn  in 
East-West  competition.  The  demise  of 
the  Soviet  Union  also  has  reduced  the 
probability  of  a  conventional  war  that 
could  jeopardize  Western  Europe's  and 
Japan's  access  to  Middle  East  oil. 


Finding 

Since  the  previous  Section  232 
petroleum  finding  in  1988,  there  have 
been  some  improvements  in  U.S.  energy 
security.  The  breakup  of  the  Soviet 
Union  and  the  apparent  disarray  within 
OPEC  have  enhanced  U.S.  energy 
security.  Lower  oil  prices  on  balance 
benefitted  the  U.S.  economy.  However, 
the  reduction  in  exploration,  dwindling 
reserves,  falling  production,  and  the 
relatively  high  cost  of  U.S.  production 
all  point  toward  a  contraction  of  the 
U.S.  petroleum  industry  and  increasing 
imports  from  OPEC  sources.  Growing 
import  dependence,  in  turn,  increases 
U.S.  vulnerability  to  a  supply  disruption 
because  non-OPEC  sources  lack  surge 
production  capacity;  and  there  are  at 
present  no  substitutes  for  oil-based 
transportation  fuels.  Given  the  above 
factors,  the  Department  finds  that 
petroleum  imports  threaten  to  impair 
the  national  security. 

Recommendation 

The  Department  does  not  recommend 
that  the  President  use  his  authority 
under  Section  232  to  adjust  imports. 
The  Clinton  Administration's  other 
efforts  to  improve  U.S.  energy  security 
are  more  appropriate  than  an  import 
adjustment. 

Section  232  requires  the  Secretary  of 
Commerce  and  the  President  to 
recognize  the  close  relationship  between 
the  economic  welfare  of  the  nation  and 
U.S.  national  security.  As  energy 
security  effects  the  economic  welfare  of 
the  U.S..  energy  security  must  be 
considered  in  determining  the  effects  on 
the  national  security  of  petroleum 
imports. 

The  Department  concurs  with  the 
conclusions  of  the  1988  study  that,  on 
balance,  the  costs  to  the  national 
security  of  an  oil  import  adjustment 
outweigh  the  potential  benefits.  For 
example,  an  oil  import  adjustment  such 
as  a  tariff  would  likely  have  an 
inflationary  effect  on  the  economy  and 
would  result  in  the  loss  of  significant 
jobs  in  the  non-petroleum  sectors.  This, 
in  turn,  would  reduce  real  Gross 


National  Product  (GNP).  An  import 
adjustment  would  diminish  the 
competitiveness  of  energy-intensive 
export  companies  and  strain  relations 
with  close  trading  partners  who  may 
seek  an  exemption  from  the  adjustment. 

The  Clinton  Administration 
recognizes  the  importance  of  U.S. 
energy  security  and  is  pursuing  a  series 
of  policies  to  enhance  that  security.  It  is 
important  to  note  that  no  cost-effective 
government  action  could  eliminate  U.S. 
dependence  on  foreign  oil  entirely,  but 
the  following  supply  enhancement  and 
energy  conservation  and  efficiency 
policies  help  limit  that  dependence. 
Thus,  the  Department  recommends 
continuing  the  policies  described  below: 

•  Increased  Investment  in  Energy 
Efficiency — The  Administration 
increased  the  budgets  substantially  over 
the  last  two  years  to  achieve  an 
enhanced  energy  efficiency  level.  There 
are  extensive  programs  underway 
ranging  from  developing  new  appliance 
standards  to  working  on  innovative 
workplace  solutions  to  decrease  long- 
distance commuting.  The  goals  of  these 
extensive  energy  efficiency  programs  are 
to  decrease  consumption  of  oil. 

•  Increased  Investment  in  Alternative 
Fuels — The  Administration  placed 
particular  emphasis  on  improving  the 
efficiency  of  the  transportation  sector 
where  oil  comprises  about  98  percent  of 
the  fuel  utilization.  The  Administration 
is  among  other  things  initiating  a 
partnership  with  automobile 
manufacturers  to  design  more  energy 
efficient  automobiles  and  developing  a 
program  to  bring  alternative 
transportation  fuels  and  vehicles  into 
the  marketplace.  These  actions  will 
reduce  direct  consumption  of 
petroleum-based  transportation  fuels  so 
that  the  need  for  imports  will  decrease. 

•  Increased  Government  Investment 
in  Technology — The  Administration 
more  than  doubled  its  investment  with 
American  industry  in  advanced 
technologies  for  the  exploration  and 
production  of  natural  gas  and  oil.  This 
is  important  because  technological 
innovation  can  significantly  decrease 
the  domestic  finding  costs  for  natural 
gas  and  oil.  thereby  maintaining  and 
expanding  the  domestic  resource  base 
and  improving  its  economics. 

•  Expanded  Utilization  of  Natural 
Gas — The  Administration  aggressively 
promoted  expanded  markets  for  natural 
gas  at  the  expense  of  imported  oil.  In 
addition,  reliance  upon  natural  gas  as 
one  of  the  cornerstones  of  our  Climate 
Change  Action  Plan  provides  benefits  to 
our  environment  through  the  reduction 
of  greenhouse  gas  emissions. 

•  Increased  Government  Investment 
in  Renewables — The  Administration 


increased  investment  in  renewable 
resources  because  they  offer  great  hope 
of  replacing  imported  oil  in  selected  end 
uses. 

•  Increased  Government  Regulatory 
Efficiency— The  Administration  is 
reducing  the  red  tape  and  regulations 
that  burden  domestic  industries. 
Various  government  agencies  are 
conducting  sweeping  reviews  to  make 
their  regulatory  structures  more 
responsive  to  domestic  concerns. 

•  Increased  Emphasis  on  Free  Trade 
and  U.S.  Exports — Free  trade, 
privatization,  and  promotion  of 
American  exports  helps  develop  the 
world's  energy  resources  and  prevent 
over-reliance  on  any  single  region  of  the 
world.  These  actions  include:  assisting 
energy  conservation  efforts  and  the 
development  of  new  energy  supplies  in 
this  hemisphere  and  other  areas  friendly 
to  the  United  States. 

•  Maintaining  the  Strategic  Petroleum 
Reserve — The  Strategic  Petroleum 
Reserve  is  the  nation's  stockpile  of 
crude  oil  available  in  the  event  of  an  oil 
supply  disruption.  The  580  million 
barrels  of  crude  oil  under  government 
ownership  and  control  provides  a 
bulwark  against  a  supply  disruption. 

•  Coordinating  Emergency 
Cooperation  Measures — The  United 
States  is  coordinating  oil  emergency 
cooperation  among  the  energy 
consuming  countries  through  the 
International  Energy  Agency. 
Discussions  are  continuing  to  strengthen 
the  existing  market-oriented 
coordinated  energy  response  measures 
for  dealing  with  possible  future 
disruptions. 

(PR  Etoc.  95-14214  Filed  6-S-95:  8:45  am] 
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Foreign-Trade  Zones  Board 
[Order  No.  749] 

Gcant  of  Authority  for  Subzone  Status; 
Wal-Mart  Stores,  Inc.  (Distribution/ 
Processing  Facility),  Bullock  County, 
Georgia 

Pursuant  to  its  authority  under  the 
Foreign-Trade  Zones  Act  of  June  18, 
1934,  as  amended  (19  U.S.C.  81a-«lu). 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Order: 

Whereas,  by  an  Act  of  Congress 
approved  June  18, 1934,  an  Act  "To 
provide  for  the  establishment ...  of 
foreign-trade  zones  in  ports  of  entry  of 
the  United  States,  to  expedite  and 
encourage  foreign  commerce,  and  for 
other  purposes,"  as  amended  (19  U.S.C. 
81a-81u)  (the  Act),  the  Foreign-Trade 
Zones  Board  (the  Board)  is  authorized  to 


grant  to  qualified  corporations  the 
privilege  of  establishing  foreign-trade 
zones  in  or  adjacent  to  U.S.  Customs 
ports  of  entry; 

Whereas,  the  Board's  regulations  (15 
CFR  part  400)  provide  for  the 
establishment  of  special-purpose 
subzones  when  existing  zone  facilities 
cannot  serve  the  specific  use  involved: 

Whereas,  an  application  from  the 
Savannah  Airport  Commission,  grantee 
of  Foreign-Trade  Zone  104  (Savannah, 
Georgia),  for  authority  to  establish 
special-purpose  subzone  status  at  the 
distribution/processing  facility  of  Wal- 
Mart  Stores,  Inc.,  located  in  Bulloch 
County.  Georgia,  was  filed  by  the  Board 
on  July  15. 1994,  and  notice  inviting 
public  comment  was  given  in  the 
Federal  Register  (FTZ  Docket  27-94,  59 
FR  39234.  8/2/94);  and. 

Whereas,  the  application  includes  a 
request  for  authority  to  assemble/ 
process  stereo  systems  and  camera  kits 
under  zone  procedures;  and. 

Whereas,  the  Board  has  found  that  the 
requirements  of  the  FTZ  Act  and 
Board's  regulations  are  satisfied,  and 
that  approval  of  the  application  is  in  the 
public  interest; 

Now,  Therefore,  the  Board  hereby 
authorizes  the  establishment  of  a 
subzone  (Subzone  104B)  at  the  Wal- 
Mart  Stores.  Inc..  facilities  in  Bulloch 
County,  Georgia,  at  the  location 
described  in  the  application,  subject  to 
the  FTZ  Act  and  the  Board's  regulations, 
including  §400.28.  Approval  includes 
authority  to  assemble/process  stereo 
systems  (using  domestic  speakers)  and 
camera  kits.  As  indicated  in  the 
application,  no  foreign  textile  products 
will  be  used  in  any  processing  or 
manufacturing  under  zone  procedures. 

Signed  at  Washington,  DC,  this  5th  day  of 
June  1995. 
Susan  G.  Essennan. 

Assistant  Secretary  of  Commerce  for  Import 
Administration,  Alternate  Chairman.  Foreign- 
Trade  Zones  Board. 

Attest: 
John  J.  Da  Ponte,  Jr., 

Executive  Secretary. 

|FR  Doc.  95-14209  Filed  6-«-95:  8:45  ami 
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[Order  No.  745;  FTZ  Docket  7-94] 

Approval  for  Manufacturing  Authority 
Ondustrial  Robots),  Within  Foreign- 
Trade  Subzone  59A;  Kawasaki  Motors 
Manufacturing  Corporation,  U.S.A., 
Lincoln,  Nebraska 

Pursuant  to  its  authority  under  thf 
Foreign-Trade  Zones  Act  of  June  18, 
1934.  as  amended  (19  U.S.C.  81a-81u). 
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the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Order: 

After  consideration  of  the  application 
of  the  Kawasaki  Motors  Manufacturing 
Corporation.  U.S.A.  (KMM).  operator  of 
FTZ  Subzone  59A.  located  at  the  KMM 
manufacturing  facilities  in  Lincoln, 
Nebraska,  filed  with  the  Foreign-Trade 
Zones  (FTZ)  Board  (the  Board)  on 
February  24. 1994.  requesting  authority 
to  manufacture  industrial  robots  under 
zone  procedures  within  the  subzone,  the 
Board,  finding  that  the  requirements  of 
the  Foreign-Trade  Zones  Act.  as 
amended,  and  the  Board's  regulations 
would  be  satisfied,  and  that  the 
proposal  would  be  in  the  public  interest 
if  approval  were  subject  to  certain 
restrictions,  approves  the  application, 
subject  to  the  followine  restrictions: 

1.  Authority  is  initially  granted  until 
July  1, 1999,  subject  to  extension  upon 
review. 

2.  The  scope  of  authority  is  limited  to 
the  manufacture  of  industrial  robots 
having  six  or  more  axes  of  motion. 

Approval  is  subject  to  the  FTZ  Act 
and  the  FTZ  Board's  regulations, 
including  §400.28. 

Signed  at  Washington.  DC,  this  2nd  day  of 
June  1995. 
Susan  G.  Esserman, 

Assistant  Secretary  of  Commerce  for  Import 
Administration.  Alternate  Chairman.  Foreign- 
Trade  Zones  Board. 

Attest: 
John  J.  Da  Ponte,  Jr., 

Executive  Secretary. 

IFR  Doc.  95-14211  Filed  6-8-95;  8:45  ami 
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proposal  would  be  in  the  public  interest 
if  initial  approval  is  for  a  limited  time 
period,  approves  the  application  for  a 
period  ending  July  1.  1999.  subject  to 
extension  upon  review. 

Approval  is  subject  to  the  FTZ  Act 
and  the  FTZ  Boards  regulations, 
including  §400.28. 

Signed  at  Washington.  DC,  this  2nd  day  of 
lune  1995. 
Susan  G.  Esserman, 

Assistant  Secretary  of  Commerce  for  Import 
Administration.  Alternate  Chairman.  Foreign- 
Trade  Zones  Board. 

Attest: 
John  J.  Da  Ponte,  Jr., 
Executive  Secretary. 
IFR  Doc.  95-14210  Filed  6-8-95:  8:45  ami 
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[Order  No.  744;  FTZ  Docket  4-©4] 

Approval  for  Manufacturing  Authority 
(Utility  Work  Trucks),  Within  Foreign- 
Trade  Subzone  59A;  Kawasaki  Motors 
Manufacturing  Corporation,  U.S.A., 
Lincoln,  Nebraska 

Pursuant  to  its  authority  under  the 
Foreign-Trade  Zones  Act  of  June  18. 
1934.  as  amended  (19  U.S.C.  81a-81u), 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Order: 

After  consideration  of  the  application 
of  the  Kawasaki  Motors  Manufacturing 
Corporation.  U.S.A.  (KMM).  operator  of 
FTZ  Subzone  59A.  located  at  the  KMM 
manufacturing  facilities  in  Lincoln. 
Nebraska,  filed  with  the  Foreign-Trade 
Zones  (FTZ)  Board  (the  Board)  on 
January  10. 1994.  requesting  authority  to 
manufacture  utility  work  trucks  under 
zone  procedures  within  the  subzone,  the 
Board,  finding  that  the  requirements  of 
the  Foreign-Trade  Zones  Act,  as 
amended,  and  the  Board's  regulations 
would  be  satisfied,  and  that  the 


International  Trade  Administration 
[A-688-703] 

internal  Combustion  Forkiift  Trucks 
From  Japan;  Amendment  to  Final 
Results  of  Antidumping  Duty 
Administrative  Review 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Amendment  to  Final 
Results  of  Antidumping  Duty 
Administrative  Review. 

SUMMARY:  On  March  1,  1994,  and  June 
23,  1994,  the  United  States  Court  of 
International  Trade  (CIT)  affirmed  the 
final  results  of  redetermination  issued 
by  the  Department  of  Commerce  (the 
Department)  pursuant  to  three  remands 
of  the  final  results  of  the  first  review  of 
the  antidumping  duty  order  on  internal 
combustion  industrial  forkiift  trucks 
from  Japan  (57  FR  3167,  January  28, 
1992).  These  remands  pertained  to  three 
manufacturers/exporters  of  forkiift 
trucks  &t)m  Japan.  The  period  of  review 
was  November  25, 1987,  through  May 
31,  1989.  The  CIT's  opinions  have  not 
been  appealed.  Therefore,  we  are 
amending  the  final  results  of  this 
review. 

EFFECTIVE  DATE:  June  9, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Davina  Friedmann  or  Michael  Rill, 
Office  of  Antidumping  Compliance, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW..  Washington 
DC,  20230:  telephone:  (202)  482-4733. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  January  28, 1992,  the  Department 
published  in  the  Federal  Register  the 


final  results  of  the  first  administrative 
review  of  the  antidumping  duty  order 
on  forkiift  trucks  ft-om  Japan  (57  FR 
3167;  January  28, 1992).  The  review 
covered  four  manufacturers/exporters  of 
forkiift  trucks.  The  period  of  review  was 
November  25.  1987,  through  May  31. 
1989".  In  February  1992.  interested 
parties  initiated  actions  in  the  CIT 
contesting  the  final  results  of  this 
review. 

On  July  23, 1993,  the  CIT,  in  Toyota 
Motor  Sales.  U.S.A..  Inc.  and  Toyo 
Umpanki  Company.  Ltd.  v.  United 
States,  remanded  the  final  results  to  the 
Department.  The  CIT  instructed  the 
Department  to  (1)  reconsider  whether  it 
properly  allocated  Toyota  Motor 
Corporation's  (Toyota)  U.S.  brokerage 
and  handling,  inland  freight,  and 
warranty  expenses  to  the  forklifts 
subject  to  the  administrative  review:  (2) 
reconsider  whether  it  properly 
recategorized  Toyota's  home  market 
direct  warranty  expenses;  (3)  correct  the 
treatment  of  the  circumstance-of-sale 
(COS)  adjustment  for  certain  direct 
selling  expenses  of  Toyo  Umpanki.  Ltd. 
(TCM) ;  and  (4)  correct  the  treatment  of 
TCM's  credit  income  in  the  calculation 
of  U.S.  price  (USF). 

The  Department  submitted  its  final 
results  of  redetermination  pursuant  to 
court  remand  on  September  17,  1993.  In 
the  final  results  of  redetermination,  the 
Department  reallocated  Toyota's  U.S. 
brokerage  and  handling,  inland  freight, 
and  warranty  expenses  over  Toyota's 
total  industrial  truck  sales  for  exporter's 
sales  price  (ESP)  sales,  as  opposed  to 
allocating  these  expenses  only  over 
Toyota's  sales  of  subject  merchandise. 
The  Department  also  corrected 
arithmetic  errors  in  the  treatment  of 
Toyota's  home  market  warranty 
expenses  in  both  the  purchase  price  and 
ESP  analyses  for  two  categories  of 
forkiift  trucks. 

The  Department  changed  TCM's  ESP 
analysis  so  that  the  direct  selling 
expenses  which  were  included  in 
constructed  value  (CV)  were  subtracted 
from  foreign  market  value  (FMV).  As 
ordered  by  the  CIT,  the  Department  also 
corrected  TCM's  purchase  price  analysis 
by  adding  U.S.  credit  income  to  USP 
instead  of  to  FMV.  As  a  result  of  these 
changes,  the  dumping  margins  changed 
from  12.22%  to  12.02%  for  Toyota,  and 
changed  horn  7.71%  to  6.17%  for  TCM. 
The  QT  affirmed  these  results  and 
dismissed  the  case  on  March  1. 1994. 

The  CIT.  in  Hyster  Co..  et  al.  v.  United 
States,  issued  a  second  remand  on 
August  6, 1993.  This  remand  pertained 
only  to  Toyota.  The  Department 
submitted  its  final  results  of 
redetermination  on  October  4, 1993.  In 
,  accordance  with  the  CIT's  instructions. 


the  Department  corrected  its  treatment 
of  selling  expenses,  recategorizing 
certain  U.S.  advertising  expenses  from 
indirect  to  direct  selling  expenses.  This 
recategorization  affected  ESP  sales  only. 
Despite  this  change,  Toyota's  dumping 
margin  remained  at  12.02%. 

On  March  1, 1994,  the  CIT,  in  NACCO 
Materials  Handling  Group,  Inc.  v. 
United  States  (formerly  known  as  Hyster 
Co.,  et  al.  V.  United  States],  issued 
another  order  remanding  the  final 
results  to  the  Department  to  (1) 
reconsider  the  treatment  of  the 
commodity  tax  in  Japan  for  Toyota, 
TCM,  and  Nissan  Motor  Company 
(Nissan);  (2)  redetermine  whether 
Nissan's  and  Toyota's  related-party  sales 
were  at  arm's-length  prices;  and  (3) 
correct  certain  errors  in  TCM's  database. 

The  Department  changed  its 
methodology  for  commodity  tax 
adjustments  by  eliminating  the  COS 
adjustment  for  differences  in  taxes.  The 
Department  added  to  USP  the  result  of 
multiplying  the  foreign  market  tax  rate 
by  the  price  of  the  U.S.  merchandise  at 
the  same  point  in  the  chain  of 
commerce  that  the  foreign  market  tax 
was  applied  to  foreign  market  sales.  The 
Department  also  adjusted  the  tax 
amount  calculated  for  USP  and  the 
amount  of  tax  included  in  FMV.  We 
deducted  the  portions  of  the  foreign 
market  tax  and  the  U.S.  tax  adjustment 
that  are  the  result  of  expenses  that  are 
included  in  the  foreign  market  price 
used  to  calculate  the  foreign  market  tax 
and  in  the  USP  used  to  calculate  the 
USP  tax,  but  later  deducted  to  calculate 
FMV  and  USP. 

The  CIT  ordered  the  Department  to 
point  to  substantial  evidence  on  the 
record  in  support  of  its  determination 
that  Nissan  and  Toyota's  related-party 
transfer  prices  were  negotiated  at  arm's 
length,  and,  if  unable  to  do  so,  to  make 
any  necessary  adjustments.  The 
Department  was  not  able  to  find 
evidence  on  the  record  to  support  its 
original  determination  that  Nissan's  and 
Toyota's  reported  transfer  prices  were  at 
arm's  length.  Therefore,  the  Department 
adjusted  Nissan's  material  costs  in  the 
calculation  of  home  market  cost  of 
production,  CV,  and  further 
manufacturing  in  the  United  States.  The 
Department  also  adjusted  for  Toyota's 
material  costs  by  disallowing  Toyota's 
claimed  discount  from  the  dealer  price 
list  and  using  the  related  supplier's 
prices  to  unrelated  dealers  in 
calculating  the  cost  of  inputs  in  the 
computation  of  Toyota's  United  States 
further  manufacturing  costs. 

As  directed  by  the  CIT,  the 
Etepartment  also  corrected  certain  errors 
in  TCM's  database.  The  Department 
corrected  errors  regarding  (1)  reported 


fees  paid  to  trading  companies,  (2)  U.S. 
brokerage  and  handling,  (3) 
containerization  costs,  (4)  ocean  freight, 
(5)  marine  insurance,  (6)  U.S.  duty,  (7) 
U.S.  freight  to  warehouse,  (8)  credit,  and 
(9)  warranty. 

The  CTT  affirmed  these  results  and 
dismissed  the  case  on  June  23, 1994. 

Amended  Final  Results  of  Review 

As  a  result  of  the  revisions  made 
pursuant  to  these  remands,  we 
determine  that  the  following  weighted- 
average  dumping  margins  exist  for  the 
period  November  25, 1987,  through  May 
31, 1989: 


Manufacturer/Exporter 


Nissan 
TCM  ... 
Toyota 


Margin  (per- 
cent) 


7.39% 

6.74% 

13.75% 


Because  the  CIT's  decision  has  not 
been  appealed,  the  Department  will 
order  the  immediate  lifting  of  the 
suspension  of  liquidation  of,  and 
instruct  the  U.S.  Customs  Service  to 
assess  antidumping  duties  on,  entries 
subject  to  these  reviews,  as  appropriate. 
Individual  differences  between  FMV 
and  USP  may  vary  from  the  percentages 
stated  above.  The  Department  will  issue 
appraisement  instructions  concerning 
these  entries  directly  to  the  Customs 
Service. 

This  notice  is  published  in 
accordance  with  section  751(a)  (1)  of  the 
Tariff  Act  of  1930,  as  amended  (19 
U.S.C.  1675(a)  (1)),  and  19  CFR 
353.22(c)  (8). 

Dated:  June  2, 1995. 
Susan  G.  Essenpan, 

Assistant  Secretary  for  Import 

Administration. 

(FR  Doc.  95-14212  Filed  6-8-95;  8:45  am) 
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Determination  Not  to  Revoke 
Countervailing  Duty  Orders 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  determination  not  to 
revoke  countervailing  duty  orders. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  notifying  the  public 
of  its  determination  not  to  revoke  the 
countervailing  duty  orders  listed  below. 
EFFECTIVE  DATE:  June  9.  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brian  Albright  or  Maria  MacKay.  Office 
of  Countervailing  Compliance.  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 


Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20230; 
telephone:  (202)482-2786. 

SUPPt-EMENTARY  INFORMATION: 

Background 

On  March  1, 1995,  the  Department 
published  in  the  Federal  Register  (60 
FR  11075)  its  intent  to  revoke  the 
countervailing  duty  orders  listed  below. 
Under  19  CFR  355.25{d)(4)(iii),  the 
Secretary  of  Commerce  will  conclude 
that  an  order  Is  no  longer  of  interest  to 
interested  parties  and  will  revoke  the 
order  if  no  domestic  interested  party  (as 
defined  in  sections  355.2(i)(3),  (i)(4), 
(i)(5),  and  (i)(6)  of  the  regulations) 
objects  to  revocation  and  no  interested 
party  requests  an  administrative  review 
by  the  last  day  of  the  5th  aimiversary 
month. 

Within  the  specified  time  frame,  we 
received  an  objection  from  a  domestic 
interested  party  to  our  intent  to  revoke 
these  countervailing  duty  orders. 
Therefore,  because  the  requirements  of 
19  CFR  355.25(d)(4)(iii)  have  not  been 
met,  we  will  not  revoke  these  orders. 

This  determination  is  in  accordance 
with  19  CFR  355.25(d)(4). 


.    COUNTERVAIUNG  DUTY  ORDERS 

Chile: 

Standard  Carnations  .. 

03/19/87. 

(C-337-601). 

52  FR  8635. 

Iran: 

Raw  Pistachios  

03/11/86. 

(C-507-501). 

51  FR  8344. 

Israel: 

Oil  Country  Tubular 

03K)6/87, 

Goods. 

52  FR  6999. 

(C-508-^1). 

New  Zealand: 

Catboo  Steel  Wire 

03A)7/86. 

Rod. 

51  FR7971. 

(C-61 4-504). 

Turkey: 

WekJed  Cartxjn  Steel 

03/07/86, 

Pipes  and  Tut)es. 

51  FR  7984. 

(C-489-502). 

Turkey: 

WeMed  Cartxxi  Steel 

03A)7/86. 

Line  Pipe. 

51  FR  7984. 

(C-*89-502). 

France: 

Brass  Sheet  and  Stnp 

03/06/87, 

(C-427-603). 

52  FR  6996. 

Dated:  May  25. 1995. 
Josepli  A.  Spetrini, 

Deputy  Assistant  Secretary  for  Compliance. 
IFR  Doc.  95-14213  Filed  6-8-95:  8:45  am) 
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National  Oceanic  and  Atmosptieric 
Administration 

p.D.  052695q 

Caribbean  Fishery  Management 
Council;  Public  Meetings 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

action:  Notice  of  public  meetings. 


P.0.053095E] 

Gulf  Of  Mexico  Fisiiery  Management 
Council;  Public  Meeting 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

action:  Notice  of  public  meeting. 


action:  Notice  of  public  meeting  and 
availability  of  biomass  estimate  for  the 
northern  anchovy  fishery. 


SUMMARY:  The  Caribbean  Fishery 
Management  Council  (Council)  and  its 
Administrative  Committee  will  hold 
meetings  on  June  27-29,  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Caribbean  Fishery  Management  Council, 
268  Muiioz  Rivera  Avenue.  Suite  1108. 
San  Juan.  PR  00918-2577;  telephone: 
(809) 766-5926. 

ADDRESSES:  Both  meetings  will  be  held 
at  the  Conference  Room  of  the  Point 
Pleasant  Resort,  in  St.  Thomas.  U.S.V.I. 

SUPPLEMENTARY  INF0RMATK3N:  The 
Council  will  hold  its  85th  regular  public 
meeting  to  discuss  the  Draft  Coastal 
Pelagics  Fishery  Management  Plan, 
among  other  topics. 

The  Coimcil  will  convene  on  June  28, 
1995,  from  9:00  a.m.  until  5:00  p.m.. 
and  on  June  29.  from  9:00  a.m.  until 
approximately  12:00  noon. 

The  Administrative  Committee  will 
meet  on  June  27,  from  2:00  p.m.  until 
5:00  p.m..  to  discuss  administrative 
matters  regarding  Council  operations. 

The  meetings  are  open  to  the  public, 
and  will  be  conducted  in  English. 
Fishers  and  other  interested  persons  are 
invited  to  attend  and  participate  with 
oral  or  written  statements  regarding 
agenda  issues. 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
For  more  information  or  requests  for 
sign  language  interpretation  and/or 
other  auxiliary  aids  please  contact  Mr. 
Miguej  A.  Rolon,  Executive  Director, 
Caribbean  Fishery  Management  Council 
at  the  above  address  and  telephone 
number,  at  least  5  days  prior  to  the 
meeting  date. 

Dated:  June  2, 1995. 
Riciiard  W.  Surdi. 

Acting  Director.  Office  of  Fisheries 
Conservation  and  Management.  National 
Marine  Fisheries  Service. 
|FR  Doc.  95-14132  Filed  6-8-95;  8:45  am] 
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SUMMARY:  The  Gulf  of  Mexico  Fishery 
Management  Council  will  convene  a 
public  meeting  of  its  Mississippi/ 
Louisiana  Habitat  Protection  Advisory 
Panel. 

DATES:  The  meeting  will  be  held  on  June 
20.  1995.  from  9:00  a.m.  to  3:00  p.m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Radisson  Inn  New  Orleans  Airport, 
2150  Veterans  Memorial  Boulevard. 
Kenner,  LA. 

Council  address:  Gulf  of  Mexico 
Fishery  Management  Council.  5401 
West  Kennedy  Boulevard.  Suite  331. 
Tampa.  FL  33609. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  J.  Hoogland,  Biologist; 
telephone:  813-228-2815. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  meeting  is  to  review  and 
discuss  Louisiana  State  University's  Sea 
Grant  Program  grants,  the  Corps  of 
Engineers'  Mississippi  River  diversion 
and  barrier  islands  studies,  Louisiana 
Department  of  Natural  Resources' 
approach  to  wetland  restoration, 
updates  on  marsh  management  studies 
by  the  Office  of  Biological  Survey  and 
NMFS,  update  on  the  Corps  of 
Engineers'  Marsh  Management 
Environmental  Impact  Statement,  and  a 
review  of  coastal  project^in  Mississippi. 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  Julie 
Krebs  at  the  Council  (see  ADDRESSES)  by 
June  13, 1995. 

Dated:  June  5,  1995. 
Richard  W.  Surdi. 
Acting  Director.  Office  of  Fisheries 
Conservation  and  Management.  National 
Marine  Fisheries  Service. 
IFR  Doc  95-14196  Filed  6-8-95;  8:45  am] 
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summary:  The  Pacific  Fishery 
Management  Council's  (Council)  Coastal 
Pelagic  Species  Plan  Development  Team 
and  Advisory  Subpanel  will  hold  a 
public  meeting. 

DATES:  The  meeting  will  be  held  on  June 
21. 1995.  at  10:00  a.m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  NMFS  Southwest  Regional  Office. 
501  West  Ocean  Boulevard,  Suite  4200. 
Long  Beach,  CA. 

FOR  FURTHER  INFORMATION  CONTACT:  Jim 
Clock.  Pacific  Fishery  Management 
'Council,  (503)  326-6352;  Jim  Morgan, 
NMFS,  (310)  980-4036;  or  Sveih 
Fougner.  NMFS,  (310)  980-4034. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  this  meeting  is  to  discuss  the 
biomass  estimate  for  northern  anchovy 
for  the  1995  fishing  season  and  the  draft 
coastal  pelagic  species  fishery 
management  plan  (FMP).  At  the 
meeting,  the  estimated  spawning 
biomass  will  be  presented  with  an 
overview  of  historical  abundance, 
quotas  available  for  harvest  will  be 
announced,  and  public  comments  will 
be  received.  Also,  the  subpanel  will 
review  the  edited  FMP  and  may  develop 
additional  comments  for  the  Council  on 
final  adoption  of  the  document. 

All  materials  relating  to  the  annual 
quotas  will  be  forwarded  to  the  Council 
and  its  Scientific  and  Statistical 
Committee  and  will  be  available  for 
public  inspection  at  the  NMFS  Office  of 
the  Regional  Director  in  Long  Beach. 
The  final  quotas  will  be  published  in 
the  Federal  Register  on  or  about  August 
1, 1995,  with  an  opportunity  for  public 
comment.  The  draft  FMP  will  be 
available  in  mid-June. 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Michelle  Sailer  at  (503)  326-6352,  at 
least  5  days  prior  to  the  meeting  date. 

Dated:  |une  2,  1995. 
Richard  W.  Surdi, 
Acting  Director.  Office  f  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
IFR  Doc.  95-14133  Filed  6-8-95:  8:45  ami 
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Pacific  Fishery  Management  Council; 
Public  Meeting 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 
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Endangered  Species;  Permits 

agency:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 


action:  Issuance  of  modification  1  to 
permit  895  (P504D).  an  amendment  of 
permit  947  (P504F).  and  modification  4 
to  permit  848  (P507D). 

SUMMARY:  Notice  is  hereby  given  that 
NMFS  has  issued  modifications  to 
permits  and  an  amendment  to  a  permit 
authorizing  takes  of  listed  species  for 
the  purpose  of  scientific  research  and 
enhancement,  subject  to  certain 
conditions  set  forth  therein,  to  the  U.S. 
Army  Corps  of  Engineers  (Corps). 
Department  of  Defense  and  the 
Washington  Department  of  Fish  and 
Wildlife  (WDFW). 
ADDRESSES:  The  applications  and 
related  documents  are  available  for 
review  in  the  following  offices,  by 
appointment: 

Office  of  Protected  Resources.  F/PR8. 
NMFS.  1315  East-West  Highway.  Silver 
Spring.  MD  20910-3226  (301-713-1401); 
and 

Environmental  and  Technical 
Services  Division,  F/NW03,  NMFS.  525 
NE  Oregon  Street.  Portland.  OR  97232- 
4169  (503-230-5400). 
SUPPLEMENTARY  INFORMATION: 
Modification  1  to  permit  895,  the 
amendment  of  permit  947.  and 
modification  4  to  permit  848  were 
issued  under  the  authority  of  section  10 
of  the  Endangered  Species  Act  of  1973 
(ESA)  (16  U.S.C.  1531-1543)  and  the 
NMFS  regulations  governing  listed  fish 
and  wildlife  permits  (50  CFR  parts  217- 
222). 

On  May  22. 1995.  modification  1  to 
enhancement  permit  895  was  issued  by 
NMFS  to  the  Corps  (P504D).  Permit  895 
authorizes  a  take  of  juvenile  Snake  River 
spring/summer  chinook  salmon 
(Oncorhynchus  tshawytscha),  juvenile 
Snake  River  fall  chinook  salmon 
{Oncorhynchus  tshawytscha),  and 
juvenile  Snake  River  sockeye  salmon 
(Oncorhynchus  nerka)  associated  with 
the  barge  transport  of  outmigrating 
juvenile  anadromous  fish  past 
numerous  hydroelectric  projects  on  the 
Columbia  and  Snake  Rivers  to  below 
Bonneville  Dam. 

Modification  1  to  permit  895 
authorizes  an  increase  in  the  take  of 
these  listed  juvenile  fish  associated  with 
barge  transportation  in  1995  only, 
because  the  number  of  juvenile 
outmigrants  appears  to  be  higher  than 
expected  this  year.  This  could  be  due  to 
a  greater  overwinter  survival  of  parr. 
Modification  1  to  Permit  895  is  valid  for 
1995  only.  Permit  895  expires  on 
December  31, 1998. 

On  May  23.  1995,  an  amendment  to 
scientific  research  permit  947  was 
issued  by  NMFS  to  the  Corps  (P504F). 
Permit  947  authorizes  a  take  of  juvenile, 
listed,  artificially-propagated.  Snake 


River  spring/summer  chinook  salmon 
[Oncorhynchus  tshawytscha)  associated 
with  a  turbine  passage  survival  study  at 
Lower  Granite  Dam  on  the  Snake  River 
in  Washington.  The  purpose  of  the 
research  is  to  determine  the  immediate 
and  delayed  (48-120  hour)  survival 
rates  of  run-of-the-river  chinook  salmon 
smolts  passing  through  a  turbine  at  the 
dam  under  different  locations  and 
operating  conditions. 

The  amendment  of  permit  947  allows 
Corps  researchers  to  conduct  their 
research  during  periods  when  the 
hydropower  turbine  units  are  operating 
outside  of  peak  efficiency  levels.  Out-of- 
peak  efficiency  tests  will  provide 
necessary  information  for  calibrating  the 
Corps'  Lower  Granite  Dam  turbine 
model.  Data  on  the  survival  of  fish 
passing  through  turbines  during  such 
times  will  also  be  beneficial  for  use  in 
future  risk  analyses.  This  amendment  is 
valid  for  the  duration  of  the  permit. 
Permit  947  expires  on  August  31.  1995. 

On  May  19. 1995.  modification  4  to 
scientific  research  and  enhancement 
permit  848  was  issued  by  NMFS  to 
WDFW  (P507D).  Permit  848  authorizes 
a  take  of  adult  and  juvenile,  listed, 
Snake  River  spring/ summer  chinook 
salmon  [Oncorhynchus  tshawytscha) 
from  the  Tucannon  River  in  Washington 
for  scientific  research  and 
supplementation  of  the  wild  stock.  The 
research  includes  the  application  of 
radio  tags  and  passive  integrated 
transponder  tags  and  the  conduct  of 
morphometric,  meristic,  pathologic, 
electrophoretic.  snorkeling. 
electrofishing.  and  spawning  surveys. 
Permit  848  also  authorizes  releases  of 
the  progeny  of  the  listed  adult  salmon 
collected  for  broodstock. 

Modification  4  to  permit  848 
authorizes  the  retention  of  all  of  the 
listed  adult  salmon  that  return  to  the 
Tucannon  Hatchery  adult  trap  in  1995 
if  the  total  adult  returns  to  the  trap  in 
1995  is  less  than  105  fish.  The  1995 
forecast  for  total  adult  returns  to  the  trap 
is  19-25.  Monitoring  and  evaluations 
have  shown  about  a  three-to-one 
survival  advantage  for  fish  reared  in  the 
hatchery  as  compared  to  natural 
production.  Based  on  this  large  survival 
advantage,  and  the  fact  that  natural 
production  has  been  at  less  than 
replacement  levels  in  recent  years,  this 
level  of  aduh  take  in  1995  and  any 
subsequent  artificially-propagated 
progeny  production  of  these  fish,  will 
serve  to  perpetuate  the  listed  species. 
WDFW  must  confer  with  NMFS  as  to 
the  disposition  of  the  listed  aduh  fish 
retained  in  1995  prior  to  the  spawning 
of  these  fish.  This  adult  retention 
strategy  is  valid  for  1995  only. 


Also  for  modification  4,  WDFW  is 
authorized  for  an  increase  in  the  annual 
take  of  listed  juvenile  salmon  associated 
with  their  smolt  trapping  and 
monitoring  research.  The  increase  is 
necessary  because  WDFW  researchers 
are  now  emphasizing  the  collection  of 
marked  hatchery  fish  to  evaluate  their 
outplanting  program.  In  addition,  higher 
than  usual  river  flows  in  1995  have 
resulted  in  higher  trapping  efficiencies 
and  thus,  a  higher  take  associated  with 
research.  The  increased  take  of  listed 
juvenile  fish  is  valid  for  the  duration  of 
the  permit.  Permit  848  expires  on  March 
31.  1998. 

Issuance  of  these  permit  actions,  as 
required  by  the  ESA.  was  based  on  a 
finding  that  such  actions:  (1)  Were 
applied  for  in  good  faith,  (2)  will  not 
operate  to  the  disadvantage  of  the  listed 
species  that  are  the  subject  of  the 
permits,  and  (3)  are  consistent  with  the 
purposes  and  policies  set  forth  in 
section  2  of  the  ESA  and  the  NMFS 
regulations  governing  listed  species 
permits. 

Dated;  )une  2.  1995. 
Russell  J.  Bellmer. 

Chief,  Endangered  Species  Division.  Office 
of  Protected  Resources,  National  Marine 
Fisheries  Service. 

IFR  Doc.  95-14130  Filed  6-8-95:  8:45  am) 
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Endangered  Species;  Permits 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  receipt  of  a 
modification  request  (P555). 

SUMMARY:  Notice  is  hereby  given  that 
the  Mark  Bain  of  Cornell  University 
(P555)  has  requested  Modification  1  to 
Permit  885  to  take  listed  shortnose 
sturgeon  for  the  purpose  of  scientific 
research. 

DATES:  Written  comments  or  requests  for 
a  public  hearing  on  this  application 
must  be  received  on  or  before  July  10. 
1995. 

ADDRESSES:  The  application  and  related 
documents  are  available  for  review  by 
appointment  in  the  following  offices: 

Office  of  Protected  Resources,  F/PR8, 
NMFS,  1315  East- West  Hwy..  Room 
13307.  Silver  Spring.  MD  20910-3226 
(301-713-1401);  and 

Director.  Northeast  Region,  NMFS. 
NOAA.  One  Blackburn  Drive. 
Gloucester.  MA  01930-2298  (50&-281- 
9250). 
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Written  cx»mments.  or  requests  for  a 
public  hearing  on  this  modification 
request  should  be  submitted  to  the 
Chief,  Endangered  Species  Division. 
Office  of  Protected  Resources. 
SUPP1.EMENTARY  INFORMATION:  Mark  Bain 
(P555)  has  requested  a  modification  to 
Permit  885  under '^he  authority  of  the 
Endangered  Species  Act  of  1973  (ESA) 
(16  U.S.C.  1531-1543)  and  NMFS 
regulations  governing  listed  fish  and 
wildlife  permits  (50  CFR  parts  217-227). 
The  applicant  requests  authorization  to 
increase  his  take  and  release  of 
shortnose  sturgeon  [Acipenser 
brevimstrum)  from  the  Hudson  River 
from  500  to  5,000.  to  help  determine 
population  size,  trends,  and  dynamics. 
The  applicant  also  wishes  to  extend  his 
permit  until  August,  1997,  and  to 
discontinue  his  previously  authorized 
gastric  lavage  procedures. 

Those  individuals  requesting  a 
hearing  (see  ADDRESSES)  should  set  out 
the  specific  reasons  why  a  hearing  on 
this  particular  application  would  be 
appropriate.  The  holding  of  such 
hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries, 
NOAA.  All  statements  and  opinions 
contained  in  this  application  summary 
are  those  of  the  applicant  and  do  not 
necessarily  reflect  the  views  of  NMFS. 

Dated:  )une  2. 1995. 
Russell  I.  Bellmer, 

Chief,  Endangered  Species  Division.  Office 
of  Protected  Resources,  National  Marine 
Fisheries  Service. 
[FR  Doc.  95-14131  Filed  6-»-95;  8:45  am] 
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COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  List;  Additions 

agency:  Committee  for  Piirchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

action:  Additions  to  the  Procurement 

List. 


SUMMARY:  This  action  adds  to  the 
Procurement  List  services  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 
EFFECTIVE  DATE:  July  10,  1995. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403, 
1735  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beveriy  Milkman  (703)  603-7740. 


SUPPLEMENTARY  INFORMATION:  On 
February  17.  April  14  and  21, 1995,  the 
Committee  for  Purchase  From  People 
Who  Are  Blind  or  Severely  Disabled 
published  notices  (60  FR  9326. 19027 
and  19894)  of  proposed  additions  to  the 
Procurement  List. 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  services,  fair  market  price,  and 
impact  of  the  additions  on  the  current 
or  most  recent  contractors,  the 
Committee  has  determined  that  the 
services  listed  below  are  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  46-48c  and  41  CFR  51- 

2-4. 
I  certify  that  the  following  action  will 

not  have  a  significant  impact  on  a 

substantial  number  of  small  entities. 

The  major  factors  considered  for  this 

certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
services  to  the  Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
services  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  services  proposed 
for  addition  to  the  Procurement  List. 

Accordingly,  the  follov«ng  services 
:    are  hereby  added  to  the  Procurement 
List: 
Food  Service  Attendant,  Department  of 

Veterans  Affairs  Medical  Center.  Z305  N. 

Military  Trail.  West  Palm  Beach,  Florida 
Grounds  Maintenance,  U.S.  Army  Reserve 

Center,  1420  John  C.  Calhoun  Drive,  S.E., 

Orangeburg,  South  Carolina 
Medical  Transcription,  Department  of 

Veterans  Affairs  Medical  Center,  508 

Fulton  Street,  Durham,  North  Carolina 

This  action  does  not  affect  current 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options 
exercised  under  those  contracts. 
Beverly  L.  Milkman, 
Executive  Director. 

[FR  Doc.  95-14152  Filed  6-8-95;  8:45  am) 
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ACTION:  Proposed  Additions  to  and 
Deletions  From  Procurement  List. 


Procurement  List;  Proposed  Additions 
and  Deletions 

AGENCY:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 


SUMMARY:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
services  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities, 
and  to  delete  commodities  previously 
furnished  by  such  agencies. 
COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  July  10. 1995. 
ADDRESSES:  Conunittee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled.  Crystal  Square  3.  Suite  403. 
1735  Jefferson  Davis  Highway. 
Arlington,  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beveriy  Milkman  (703)  603-7740. 
SUPPt-EMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)(2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

Additions 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  services  listed  below  from 
nonprofit  agencies  employing  persons 
who  are  blind  or  have  other  severe 
disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
services  to  the  Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  tM  services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
services  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-^8c)  in 
connection  with  the  services  proposed 
for  addition  to  the  Procurement  List. 

Comments  on  this  certification  are 
invited.  Commenters  should  identify  the 
-    statement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information. 

The  following  services  have  been 
proposed  for  addition  to  Procurement 
List  for  production  by  the  nonprofit 
agencies  listed: 


Administrative  Services,  General  Services 
Administration,  FSS,  National  Furniture 
Center.  Crystal  Mall  Building  4, 
Arlington,  Virginia 

NPA:  Fairfax  Opportunities  Unlimited,  Inc., 
Springfield,  Virginia 

Janitorial/Custodial,  Drug  Enforcement 
Agency,  Camp  Upshur  International 
Training  Center,  Quantico,  Virginia 

NPA:  Rappahannock  Goodwill  Industries, 
Inc.,  Fredericksburg,  Virginia 

Microfilming  of  EEG  Records,  Department  of 
Veterans  Affairs,  William  S.  Middleton 
Memorial  Veterans  Hospital.  Madison, 
Wisconsin, 

NPA:  Curative  Rehabilitation  Center, 
Milwaukee,  Wisconsin 

Deletions 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  future 
contractors  for  the  commodities. 

■   3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  to  the  Government. 

4.  There  are  do  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities 
proposed  for  deletion  from  the 
Procurement  List. 

The  following  commodities  have  been 
proposed  for  deletion  from  the 
Procurement  List: 

File  Front 

7510-<)0-NIB-0001 
File  Back 

7510-00-NIB-0002 
Beverly  L.  Milkman, 
Execu  tive  Director. 
|FR  Doc.  95-14153  Filed  6-8-95;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

Public  Information  Collection 
Requirement  Submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
Review 

ACTION:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 


VfTiJE:  Customer  Service  Evaluation 

System  (CSES)  Survey;  DeCA  Form  60- 

28 

Type  of  request:  Existing  collection 

Number  of  Respondents:  39,341 

Responses  per  respondent:  1 

Annual  responses:  39.341 

Average  burden  per  responses:  4 
minutes 

Annual  burden  hours:  2.623 

Needs  and  uses:  The  DoD 
Commissionary  Agency  (DeCA)  has 
developed  the  Customer  Service 
Evaluation  System  (CSES)  as  a 
management  tool  to  evaluate  customer 
satisfaction  in  each  commissary, 
worldwide.  CSES  utilizes  a  survey 
(DeCA  Form  60-28),  designed  to 
query  commissary  patrons  regarding 
customer  satisfaction,  to  identify  and 
record  the  subjective  aspects  of  this 
highly  valued  benefit.  The 
information  collected  hereby,  is 
subsequently  provided  to  each 
commissary  for  their  use  in  more 
effectively  serving  patrons'  needs,  as 
well  as  in  operating  a  more  efficient 
and  cost-effective  system. 

Affected  public:  Individuals  or 
households 

Frequency:  Annually. 

Respondent's  obligation:  Voluntary 

OMB  desk  officer:  Mr.  Edward  C. 
Springer  Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent 
to  Mr.  Springer  at  the  Office  of 
Management  and  Budget,  Desk  Officer 
for  DoD,  Room  10236,  New  Executive 
Office  Building,  Washington.  DC 
20503 

DOD  clearance  officer:  Mr.  William 
Pearce 

Written  requests  for  copies  of  the 
information  collection  proposal 
should  be  sent  to  Mr.  Pearce,  WHS/ 
DIOR.  1215  Jefferson  Davis  Highway. 
Suite  1204.  Arlington.  VA  22202- 
4302. 

Dated:  )une  6. 1995. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

jFR  Doc.  95-14159  Filed  6-8-95;  8:45  am) 
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Office  of  ttie  Secretary 

Meeting  of  the  DOD  Advisory  Group  on 
Electron  Devices 

AGENCY:  Department  of  Defense, 
Advisory  Group  on  Electron  Devices. 
ACTION:  Notice. 

SUMMARY:  The  DoD  Advisory  Group  on 
Electron  Devices  (AGED)  announces  a 
closed  session  meeting. 


DATES:  The  meeting  will  be  held  at 
0900,  Tuesday,  13  June  1995. 
ADDRESSES:  The  meeting  will  be  held  at 
Palisades  Institute  for  Research 
Services,  Inc.,  1745  Jefferson  Davis 
Highway.  Crystal  Square  Four,  Suite 
500.  Arlington,  Virginia. 
FOR  FURTHER  INFORMATION  CONTACT: 
Becky  Terry,  AGED  Secretariat.  1745 
Jefferson  Davis  Highway.  Crystal  Square 
Four,  Suite  500.  Arlington,  Virginia 
22202. 

SUPPLEMENTARY  INFORMATION:  The 
mission  of  the  Advisory  Group  is  to 
provide  advice  to  the  Under  Secretary  of 
Defense  for  Acquisition  and 
Technology,  to  the  Director  of  Defense 
Research  and  Engineering  (DDR&E),  and 
through  the  DDR&E  to  the  Director, 
Advanced  Research  Projects  Agency  and 
the  Military  Departments  in  planning 
and  managing  an  effective  and 
economical  research  and  development 
program  in  the  area  of  electron  devices. 

The  AGED  meeting  will  be  limited  to 
review  of  research  and  development 
programs  which  the  Military 
Departments  propose  to  initiate  with 
industry,  universities  or  in  their 
laboratories.  The  agenda  for  this 
meeting  will  include  programs  on 
Radiation  Hardened  Devices. 
Microwave  Tubes,  Displays  and  Lasers. 
The  review  will  include  details  of 
classified  defense  programs  throughout. 

In  accordance  with  Section  10(d)  of 
Pub.  L.  No.  92-463,  as  amended  (5 
U.S.C.  App.  n  §  10(d)  (1988),  it  has  been 
determined  that  this  Advisory  Group 
meeting  concerns  matters  listed  in  5 
U.S.C.  §552b(c)(l)  (1988),  and  that 
accordingly,  this  meeting  will  be  closed 
to  the  public. 

Dated:  )une  5,  1995. 

Patricia  L.  Toppings. 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

[FR  Etoc.  95-14113  Filed  6-8-95;  8:45  am) 
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Meeting  of  the  DOD  Advisory  Group  on 
Electron  Devices 

AGENCY:  Department  of  Defense, 
Advisory  Group  on  Electron  Devices. 
ACTION:  Notice. 

SUMMARY:  Working  Group  A  (Microwave 
Devices)  of  the  DoD  Advisory  Group  on 
Electron  Devices  (AGED)  announces  a 
closed  session  meeting. 

DATES:  The  meeting  will  be  held  at 
0900.  Wednesday.  14  June  1995. 

ADDRESSES:  The  meeting  will  be  held  at 
Palisades  Institute  for  Research 
Services,  Inc..  1745  Jefferson  Davis 
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Highway,  Crystal  Square  Four,  Suite 
500.  Arlington,  Virginia. 
FOR  FURTHER  INFORMATION  CONTACT: 
Walter  Gelnovatch;  AGED  Secretariat, 
1745- Jefferson  Davis  Highway,  Crystal 
Square  Four,  Suite  500,  Arlington, 
Virginia  22202. 

SUPPLEMENTARY  INFORMATION:  The 
mission  of  the  Advisory  Group  is  to 
provide  advice  to  the  Under  Secretary  of 
Defense  for  Acquisition  and 
Technology,  to  the  Director  of  Defense 
Research  and  Engineering  (DDR&E),  and 
through  the  DDR&E  to  the  Director, 
Advanced  Research  Projects  Agency 
(ARPA)  and  the  Military  Departments  in 
planning  and  managing  an  effective  and 
economical  research  and  development 
program  in  the  area  of  electron  devices. 

The  Working  Group  A  meeting  will  be 
limited  to  review  of  research  and 
development  programs  which  the 
Military  Departments  propose  to  initiate 
with  industry,  universities  or  in  their 
laboratories.  This  microwave  device 
area  includes  programs  on 
developments  and  research  related  to 
microwave  tubes,  solid  state  microwave 
devices,  electronic  warfare  devices, 
millimeter  wave  devices,  and  passive 
devices.  The  review  will  include  details 
of  classified  defense  programs 
throughout. 

In  accordance  with  Section  10(d)  of 
Pub.  L.  No.  92-463.  as  amended.  (5 
U.S.C.  App.  n  §  10(d)  (1988)),  it  has 
been  determined  that  this  Advisory 
Group  meeting  concerns  matters  listed 
in  5  U.S.C.  552b(c)(l)(1988).  and  that 
accordingly,  this  meeting  will  be  closed 
to  the  public. 

Dated:  June  5. 1995. 
Patricia  L.  Toppings. 
Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
(FR  Doc.  95-14112  Filed  6-6-95;  8:45  ami 
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the  public,  but  the  limited  space 
available  for  observers  will  be  allocated 
on  a  first  come,  first  served  basis.  For 
further  information  contact  the  Director, 
University  Plans  and  Programs,  National 
Defense  University,  Fort  Lesley  J. 
McNair,  Washington,  D.C.  20319-6000. 
To  reserve  space,  interested  persons 
should  phone  (202)  287-9416. 

Dated:  June  5. 1995. 
Patricia  L.  Toppings, 
Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
[FR  Doc.  95-14114  Filed  6-8-95;  8:45  ami 

BIUJNQ  COM  SO0O-O4-M 


ACTION:  Notice  of  intent. 


National  Defense  University,  Board  of 
Visitors 

AGENCY:  Department  of  Defense, 
National  Defense  University. 
ACTION:  Notice. 


summary:  The  President,  National 
Defense  University  has  scheduled  a 
meeting  of  the  Board  of  Visitors.  The 
meeting  will  be  held  between  0800  to 
1200  and  1330  to  1530  on  June  16. 1995. 
The  meeting  will  be  held  in  the 
Command  Conference  Room,  Marshall 
Hall,  Building  62,  Fort  Lesley  J.  McNair. 
The  agenda  will  include  present  and 
future  educational  and  research  plans 
for  the  National  Defense  University  and 
its  components.  The  meeting  is  open  to 


Department  of  Defense  Wage 
Committee;  Closed  Meetings 

Pursuant  to  the  provisions  of  section 
10  of  Public  Law  92-463,  the  Federal 
Advisory  Committee  Act,  notice  is 
hereby  given  that  closed  meetings  of  the 
Department  of  Defense  Wage  Committee 
will  be  held  on  July  11, 1995;  July  18, 
1995;  and  July  25, 1995,  at  10:00  a.m. 
in  Room  800,  Hoffman  Building  #1. 
Alexandria,  Virginia. 

Under  the  provisions  of  section  10(d) 
of  Public  Law  92-463,  the  Department 
of  Defense  has  determined  that  the 
meetings  meet  the  criteria  to  close 
meetings  to  the  public  because  the 
matters  to  be  considered  are  related  to 
internal  rules  and  practices  of  the 
Depa-     -  "t  of  Defense  and  the  detailed 
wage  .  _     considered  were  obtained 
from  oftii   lis  to  private  establishments 
with  a  guarantee  that  the  data  will  be 
held  in  confidfince. 

However,  members  of  thi  public  who 
may  wish  to  do  so  are  invited  to  submit 
material  in  writing  to  the  chairman 
concerning  matters  believed  to  be 
deserving  of  the  Committee's  attention. 

Additional  information  concerning 
the  meetings  may  be  obtained  by  writing 
to  the  Chairman,  Department  of  Defense 
Wage  Committee,  4000  Defense 
Pentagon,  Washington.  DC  20301-4000. 

Dated:  June  6.  1995. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer.  Department  of  Defense. 

IFR  Doc.  95-14160  Filed  6-8-95;  8:45  ami 
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Corps  of  Engineers 

Intent  To  Prepare  a  Draft 
Environmental  Impact  Statement  for 
the  Tucson  Drainage  Area  Flood 
Control  Feasibility  Study,  Pima 
County,  AZ 

agency:  U.S.  Army  Corps  of  Engineers, 
DoD. 


SUMMARY:  The  Los  Angeles  District  will 
prepare  a  Draft  Environmental  Impact 
Statement  (EIS)  for  the  Tucson  Drainage 
Area  Flood  Control  Feasibility  Study, 
Pima  County,  Arizona.  This  study  is  in 
response  to  flooding  problems 
associated  with  the  Tucson  Arroyo/ 
Arroyo  Chico  watershed  within  the  City 
of  Tucson.  The  problems  result  from  an 
existing  flood  control  system  that  is 
inadequate  because  of  increasing 
urbanization  that  has  changed  the  runoff 
conditions.  The  feasibility  study  will 
recommend  a  flood  control  plan  for 
implementation  to  solve  the  current 
flooding  problem. 
FOR  FURTHER  INFORMATION  CONTACT: 
Questions  about  the  proposed  action 
and  Draft  EIS  can  be  answered  by:  Mr. 
Elden  Gatwood,  Study  Manager,  (213) 
894-4341,  or  Mr.  William  Butler, 
Environmental  Manager,  (213)  894- 
0245,  P.O.  Box  2711,  Los  Angeles, 
California  90053-22325. 

SUPPLEMENTARY  INFORMATION: 

A.  Authority 

This  study  is  conducted  under  the 
authority  given  in  Section  6  of  the  Flood 
Control  Act  of  1938,  dated  28  June  1938, 
and  in  accordance  with  provisions  of 
the  Water  Resources  Development  Act 
of  1986  (WRDA  '86;  Public  Law  99- 
662). 

B.  Proposed  Action/Alternatives 
The  proposed  action  for  the  Tucson 

Drainage  Area  Study  will  investigate 
and  evaluate  the  establishment  of  one  of 
several  detention  basin  plans  along  the 
Tucson  Arroyo/ Arroyo  Chico  watershed 
in  Tucson. 

Detention  Plan  I  will  evaluate  the 
establishment  of  detention  basins  in 
three  areas  identified  as  potential  basin 
sites:  Randolph  Golf  Course,  Reid  Park 
and  Upstream  of  Park  Avenue. 

Detention  Plan  II  will  evaluate  the 
establishment  of  detention  facilities  at 
Randolph  Golf  Course  and  Upstream  of 
Park  Avenue. 

C.  Scoping 

An  extensive  mailing  list  has  been 
developed  which  includes  Federal, 
State,  and  local  agencies  and  other 
.    interested  public  and  private 

organizations  and  parties.  Individuals 
on  the  mailing  list  will  be  sent  a  copy 
of  each  notice  announcing  a  public 
scoping  meeting.  A  public  scoping 
meeting  has  been  tentatively  scheduled 
for  sometime  in  June  1995.  When 
available,  the  specific  date,  time,  and 
location  of  this  meeting  will  be 
announced  in  a  mailing  to  those  on  the 
mailing  list  and  announcements  through 


local  media  channels.  Additional  public 
meetings  will  be  scheduled  during  the 
review  period  for  the  draft  EIS.  Formal 
coordination  with  the  appropriate 
Federal,  State,  and  local  agencies  has 
begun. 

D.  Potentially  Significant  Issues 

Potentially  significant  issues 
identified  include  impacts  to  land  and 
water  use,  biological  resources 
including  ripeuian  resources,  and 
recreational  resources. 

E.  Availability  of  the  Draft  EIS 

The  draft  EIS  is  expected  to  be 
available  to  the  public  for  review  and 
comment  beginning  in  February  1996. 

F.  Comments 

Comments  and  questions  regarding 
the  project  may  be  addressed  to:  U.S. 
Army  Corps  of  Engineers,  Los  Angeles 
District,  ATTN:  Mr.  Elden  Gatwood, 
CESPL-PD-WB,  or  Mr.  William  O. 
Butler,  CESPL-PD-RN.  P.O.  Box  2711. 
Los  Angeles.  California  90053-2325. 

Dated:  May  22,  1995. 
Michael  R.  Robinson. 

Ck)lonel,  Corps  of  Engineers  District  Engineer. 
IFR  Doc.  95-14090  Filed  6-8-95;  8:45  ami 
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Department  of  the  Army 

Distribution  of  Weekly  Army  Officer 
Assignment  List  and  Monthly  Army 
Enlisted  Assignment  List 

AGENCY:  U.S.  Total  Army  Personnel 
Command,  DOD. 
action:  Notice. 

SUMMARY:  The  Department  of  the  Army, 
U.S.  Total  Army  Personnel  Command, 
has  executed  an  inter-agency  agreement 
with  the  Department  of  Commerce, 
National  Technical  Information  Service, 
which  authorizes  the  National 
Technical  Information  Service  to 
distribute  and  make  publicly  available 
the  Weekly  Officer  Assignment  List  and 
the  Monthly  Enlisted  Assignment  List. 
EFFECTIVE  DATE:  June  30..1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Dickerson,  Freedom  of 
Information  and  Privacy  Act  Officer, 
U.S.  Total  Army  Personnel  Command, 
Attention:  TAPC-ALP-A,  200  Stovall 
Street,  Alexandria,  Virginia  22332- 
0405,  (703)  325-4053. 
SUPPLEMENTARY  INFORMATION:  As  a  result 
of  a  court  settlement,  the  Army  is 
required  to  create  these  lists  to  respond 
to  Freedom  tX"  Information  Act  Requests. 
These  lists  are  requested  by  Realtors 
under  the  Freedom  of  Information  Act 
and  are  primarily  used  to  solicit  Army 


personnel  who  will  be  changing  duty 
locations.  Realtors  offer  assistance  in 
selling  current  homes  and  offer  services 
in  renting  or  buying  homes  at  an 
individual's  future  duty  location.  The 
lists  contain  name,  rank,  current  duty 
address,  date  of  orders,  report  date,  and 
future  duty  location. 

Current  reductions  in  manpower  have 
forced  the  Army  to  look  at  alternative 
methods  of  distribution.  The  number  of 
requesters  increase  each  month.  Each 
requester  is  required  to  submit  a 
separate  request  for  each  week  desired. 
Currently,  the  U.S.  Total  Army 
Personnel  Command  receives 
approximately  180  Freedom  of 
Information  Act  requests  for  these  lists 
each  month. 

Since  the  information  is  releasable  to 
the  public,  it  is  not  necessary  to 
continue  to  process  these  requests  under 
the  administrative  requirements  of  the 
Freedom  of  Information  Act.  The 
National  Technical  Information  Service 
was  created  to  distribute  releasable 
information  to  the  public  and  has 
chosen  to  offer  the  lists  as  a  fax 
subscriber  service.  This  will  eliminate 
the  requirement  for  requesters  to  submit 
weekly  Freedom  of  Information  Act 
requests  and  will  ensure  that  the 
information  is  received  by  requesters  at 
the  earliest  possible  date.  Since  the 
National  Technical  Information  Service 
can  more  efficiently  distribute  the  lists 
without  the  administrative  requirements 
imposed  by  the  Freedom  of  Information 
Act,  the  agreement  will  benefit  the 
requesters  and  the  Army. 

Dated:  May  31.  1995. 

Robert  Dickerson, 

Freedom  of  Information  and  Privacy  Act 
Officer. 

[FR  Doc.  95-14089  Filed  6-8-95;  8:45  am] 
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Department  of  the  Navy 

Community  Redevelopment  Authority 
and  Available  Surplus  Buildings  and 
Land  at  Military  Installations 
Designated  for  Closure:  Naval  Training 
Center,  San  Diego,  CA 

AGENCY:  Department  of  the  Navy,  DOD. 
ACTION:  Notice. 

summary:  This  Notice  provides 
information  regarding:  The 
redevelopment  authority  established  to 
plan  the  reuse  of  the  Naval  Training 
Center,  San  Diego;  the  surplus  property 
that  is  located  at  that  base  closure  site; 
and  the  timely  election  by  the 
redevelopment  authority  to  proceed 
under  the  Base  Closure  Community 
Redevelopment  and  Homeless 


Assistance  Act  of  1994,  Public  Law  103- 
421  ("the  Act"). 

FOR  FURTHER  INFORMATION  CONTACT:  John 
J.  Kane,  Director,  Real  Estate  Operations 
Division,  Naval  Facilities  Engineering 
Command,  200  Stovall  Street, 
Alexandria,  VA  22332-2300,  telephone 
(703)  325-0474,  or  Linda  Geldner,  Base 
Closure  Manager,  Southwest  Division, 
Naval  Facilities  Engineering  Command, 
1420  Kettner  Blvd.,  Suite  507,  San 
Diego,  CA  92101-2404,  telephone  (619) 
556-0257.  For  detailed  information 
regarding  particular  properties 
identified  in  this  Notice  (i.e.,  acreage, 
fioorplans,  condition,  exact  street 
address,  etc.),  contact  Lieutenant 
Commander  Bob  Citrano,  Base 
Transition  Coordinator,  Naval  Training 
Center,  San  Diego,  33502  Decatur  Road, 
#120,  San  Diego.  CA  92133-1449. 
telephone  (619)  524-1024. 

SUPPLEMENTARY  INFORMATION:  In  1993. 
the  Naval  Training  Center,  San  Diego, 
CA,  was  designated  for  closure  pursuant 
to  the  Defense  Base  Closure  and 
Realignment  Act  of  1990,  Public  Law 
101-510,  as  amended.  By  this  Notice, 
the  land  and  facilities  described  below 
are  declared  surplus  to  the  needs  of  the 
Federal  government  and  available  for 
use  by:  (a)  State  and  local  governments 
and  other  interested  parties  pursuant  to 
various  statutes  which  authorize 
conveyance  of  surplus  properties,  and 
(b)  homeless  providers  pursuant  to  the 
Act. 

Election  To  Proceed  Under  New 
Statutory  Procedures 

The  Act  was  signed  into  law  on 
October  25, 1994.  Section  2  of  the  Act 
gives  the  redevelopment  authority  at 
base  closure  sites  the  option  of 
following  new  procedures  regarding  the 
manner  in  which  the  redevelopment 
plan  for  the  base  is  prepared  and 
approved,  and  how  requests  are  to  be 
made  by  State  and  local  governments 
and  other  interested  parties,  including 
homeless  assistance  providers,  for 
future  use  of  the  property.  On  December 
21,  1994,  the  City  of  San  Diego 
submitted  a  timely  request  to  be  covered 
by  the  provisions  of^e  Act.  This  notice 
fulfills  the  requiremenftrf-Section 
2(e)(3)  of  the  Act  that  information  ^ 

describing  the  redevelopment  authority 
be  published  in  the  Federal  Register.  ^ 

Also,  piu^uant  to  Section 
2905(b)(7)(B)  of  the  Defense  Base 
Closure  and  Realignment  Act  of  1990,  as 
amended  by  the  Act,  the  following 
information  regarding  the 
redevelopment  authority  for  and  surplus 
property  at  the  Naval  Training  Center, 
San  Diego,  CA,  is  published: 
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Redevelopment  Authority 

The  redevelopment  authority  for  the 
Naval  Training  Center.  San  Diego.  CA. 
for  purposes  of  implementing  the 
provisions  of  the  Defense  Base  Closure 
"  and  Realignment  Act  of  1990.  as 
amended,  is  the  San  Diego  City  Council. 
The  Mayor  of  the  City  has  established  a 
committee  to  provide  recommendations 
to  the  Council  concerning  the 
redevelopment  plan  for  the  training 
center.  This  committee  is  known  as  the 
"NTC  Reuse  Planning  Committee"  and 
is  chaired  by  the  Mayor.  A  cross  section 
of  community  interests  is  represented 
on  the  committee.  Day-tp-day  operations 
of  the  committee  are  handled  by  Tim 
Johnson.  Project  Manager,  1200  Third 
Avenue.  Suite  1700.  MS  #51A.  San 
Diego.  CA  92101.  telephone  (619)  236- 
6732. 
Surplus  Property  Descriptions 

The  following  is  a  listing  of  the  land 
and  facilities  at  the  Naval  Training 
Center.  San  Diego,  CA,  that  are  declared 
surplus  to  the  needs  of  the  federal 
government. 


Land 

Approximately  418  acres  of  improved 
and  unimproved  fee  simple  land  at  the 
U.S.  Naval  Training  Center.  San  Diego. 
CA.  will  be  available.  In  general,  all 
areas  will  be  available  when  the 
installation  closes  on  June  30, 1997. 

Excluded  from  the  determination  of 
surplus  are: 

—A  parcel  of  property  for  the 
maintenance  and  possible 
enhancement  of  the  existing 
California  least  tern  nesting  area  at  a 
location  or  locations  to  be  determined 
by  the  Navy  and  the  U.S.  Fish  and 
Wildlife  Service  in  connection  with 
the  development  of  a  reuse  plan  for 
the  Naval  Training  Center. 
—A  parcel  of  property  approximately 
2.3  acres  in  size  which  includes  a 
small  arms  range  and  several  support 
structures  (Bldg.  569.570  and  571). 
This  compound  will  be  transferred  to 
the  U.S.  Border  Patrol  upon 
operational  closure  of  the  Naval 
Training  Center. 

Buildings 

The  following  is  a  summary 
buildings  and  other  improvements 
located  on  the  above  described  land 
which  will  also  be  available  when  the 
installation  closes.  Many  of  these 
buildings  may  be  eligible  for  listiim^m^ 
the  National  Register  of  Histori^l' 
Places.  Property  numbers  are  a/ailable 
on  request. 
Bachelor  quarters  housing  (78 

structures).  Comments:  Approx. 


'  of  tne 


1,691,395  square  feet.  Most  have  open 

bay  rooms. 
Boat  storage  and  marina  facilities  (5 

structures)  at  Pier  445,  east  of  Harbor 

Drive  and  near  Marine  Corps 

Recruiting  Depot.  Comments:  Approx. 

4.328  square  feet. 
—Chapel  facility  (1  structure). 

Comments:  Approx.  7.868  square  feet. 
—Child  care  facility  (1  structure). 

Comments:  Approx.  19.650  square 

feet. 
—Community  support  center  (1 

structure).  Comments:  Approx.  33.000 

square  feet. 
—Fire  protection  facility  (1  structure). 

Comments:  Approx.  5.484  square  feet. 
—Golf  course  (4  structures).  Comments: 

Approx.  4.503  square  feet  for 

buildings,  a  nine  hole  golf  course. 

driving  range,  maintenance  shop,  and 

clubhouse. 
—Hazardous  storage  facilities  (2 

structures).  Comments:  Approx.  2.087 

square  feet. 
—Housing  units  (4  structures). 

Comments:  Approx.  17.312  square 

feet.  Senior  officer  housing  units. 
—Instructional  facilities  (21  structures). 

Comments:  Approx.  635.392  square 

feet. 
—Library  (1  structure).  Comments: 

Approx.  12.814  square  feet. 
—Maintenance  facilities  (8  structures). 

Comments:  Approx.  47.898  square 

feet.  Shop  buildings. 
—Medical  clinic  (2  structures). 

Comments:  Approx.  6.548  square  feet. 
—Mess  and  dining  facilities  (4 

structures).  Comments:  Approx. 

197,093  square  feet.  Club  facility. 

cafeteria  and  enlisted  mess  hall. 
—Miscellaneous  facilities  (60 

structures).  Comments:  Approx.  8,676 

square  feet.  Small  buildings  and 

sheds. 
—Office/ administration  buildings  (17 
structures).  Comments:  Approx. 
130,111  square  feet. 
—Paved  areas  (4  structures).  Comments: 
Approx.  615,000  square  yards.  Roads, 
parking  areas,  sidewalks,  etc. 
—Recreational  facilities  (18  structures). 
Comments:  Approx.  202,343  square 
feet.  Gymnasium,  theater,  amusement 
center,  hobby  shops,  picnic  sheds, 
pools,  tennis  courts,  handball  courts. 
Softball  fields. 
—Recruit  processing  facility  (1 
structure).  Comments:  Approx.  91.992 
square  feet. 
—Stores  and  services  facilities  (8 
structures).  Comments:  Approx. 
224.705  square  feet.  Small  retail 
facilities. 
—Utility  facilities  (49  structures). 
Comments:  Measuring  systems  vary; 
telephone,  electric,  steam  and  water 
utility  systems. 


—Warehouse/storage  facilities  (24 
structures).  Comments:  Approx. 
214,618  square  feet. 

Expressions  of  Interest 

Pursuant  to  section  2905(b)(7)(C)  of 
the  Defense  Base  Closure  and 
Realignment  Act  of  1990,  state  and  local 
governments,  representatives  of  the 
homeless,  and  othet  interested  parties 
located  in  the  vicinity  of  the  Naval 
Training  Center.  San  Diego,  CA.  may 
submit  to  the  City  of  San  Diego  (as  the 
redevelopment  authority)  a  notice  of 
interest  in  the  above  described  surplus 
property,  or  any  portion  thereof.  A 
notice  of  interest  shall  describe  the  need 
of  the  govenunent,  representative,  or 
party  concerned  for  the  desired  surplus 
property.  Pursuant  to  Section 
2905(b)(7)(C)  and  (D),  the 
redevelopment  authority  shall  assist 
interested  parties  in  evaluating  the 
surplus  property  for  the  intended  use 
and  publish  in  a  newspaper  of  general 
circulation  in  the  City  of  San  Diego  the 
date  by  which  expressions  of  interest 
must  be  submitted.  Under  Section 
2(e)(6)  of  the  Act.  the  deadline  for 
submissions  of  expressions  of  interest 
may  not  be  less  than  one  month  nor 
more  than  six  months  from  the  date  the 
City  of  San  Diego  elected  to  proceed 
under  the  Act.  i.e..  December  21. 1994. 

Dated:  May  30.  1995. 
M.  D.  Schetzsle. 

LT.  JAGC.  USNB.  Alternate  Federal  Register 

Liaison  Officer. 
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Naval  Research  Advisory  Committee; 
Open  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  App.  2),  notice  is  hereby  given 
that  the  Naval  Research  Advisory 
Committee  Panel  on  Life  Cycle  Cost 
Reduction  will  meet  on  June  20.  21.  and 
22. 1995.  The  meeting  will  be  held  at 
the  Office  of  Naval  Research.  800  North 
Quincy  Street.  Arlington,  Virginia.  The 
sessions  will  commence  at  8:30  a.m.  and 
terminate  at  5:00  p.m.  on  June  20,  21, 
and  22,  1995.  All  sessions  of  the 
meeting  will  be  open  to  the  public. 
The  purpose  of  the  meeting  is  to 
provide  the  Navy  with  an  assessment  of 
the  impact  of  science  and  technology  on 
life  cycle  cost  initiatives  of  current 
Department  of  the  Navy  systems  and 
projected  acquisitions  orograms. 

The  meeting  will  include  briefings 
and  discussions  relating  to  the 
requirements  process  as  it  relates  to  life 
cycle  costs,  joint  advance  strike 
technology— Life  Cycle  Cost  tradeoffs. 


weapons  system  cost  reductions,  service 
life  extension,  condition  based 
maintenance,  the  DDG-51  v.  Japanese 
AEGIS,  Life  Cycle  Cost  of  the  Trident, 
designing  for  reduced  maintenance,  and 
industry  life  cycle  cost  initiatives. 

This  Notice  is  being  published  late 
because  of  administrative  delays  which 
constitute  an  exceptional  circumstance, 
not  allowing  Notice  to  be  published  in 
the  Federal  Register  at  least  15  days 
before  the  date  of  the  meeting. 

For  further  information  concerning 
this  meeting  contact:  Ms.  Diane  Mason- 
Muir,  Office  of  Naval  Research,  Ballston 
Center  Tower  One,  800  North  Quincy 
Street,  Arlington,  VA  22217-5660, 
Telephone  Number:  (703)  696-4870. 

Dated:  June  6, 1995. 

L.  R.  McNees. 

LCDH,  JAGC.  USN.  Federal  Register  Uaison 
Officer. 
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DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

agency:  Department  of  Education. 
ACTION:  Notice  of  proposed  information 
collection  requests. 

SUMMARY:  The  Director,  Information 
Resources  Group,  invites  comments  on 
proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1980. 
DATES:  An  expedited  review  has  been 
requested  in  accordance  with  the  Act, 
since  allowing  for  the  normal  review 
period  would  adversely  affect  the  public 
interest.  Approval  of  the  Office  of 
Management  and  Budget  (OMB)  has 
been  requested  by  June  5. 1995. 
ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Dan  Chenok,  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  725  17th 
Street  NW.,  Room  3208,  New  Executive 
Office  Building,  Washington,  D.C. 
20503.  Requests  for  copies  of  the 
proposed  information  collection  request 
should  be  addressed  to  Patrick  J. 
Sherrill,  Department  of  Education,  400 
Maryland  Avenue,  SW.,  Room  5624, 
Regional  Office  Building  3,  Washington, 
D.C.  20202-4651. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill,  (202)  708-9915. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 


between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 
SUPPt.EMENTARY  INFORMATION:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  Chapter  3517)  requires 
that  the  Director  of  OMB  provide 
interested  Federal  agencies  and  persons 
an  early  opportunity  to  comment  on 
information  collection  requests.  OMB 
may  amend  or  waive  the  requirement 
for  public  consuhation  to  the  extent  that 
public  participation  in  the  approval 
process  would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations. 

The  Director,  Information  Resources 
Group,  publishes  this  notice  with  the 
attached  proposed  information 
collection  request  prior  to  submission  of 
this  request  to  OMB.  This  notice 
contains  the  following  information:  (1) 
Type  of  review  requested,  e.g., 
expedited;  (2)  Title;  (3)  Abstract;  (4) 
Additional  Information;  (5)  Frequency 
of  collection;  (6)  Affected  pubHc;  and  (7) 
Reporting  and/or  Recordkeeping 
burden.  Because  an  expedited  review 
has  been  requested,  a  description  of  the 
information  to  be  collected  is  also 
included  as  an  Attachment  to  this  notice. 

Dated:  June  5, 1995. 
Gloria  Parker, 
Director,  Information  Resources  Group. 

Office  of  Elementary  and  Secondary 
Education 

Type  of  Review:  Expedited 

Title:  Safe  and  Drug-Free  Schools  and 
Communities  Alternative  Education 
Program 

Frequency:  Annually 

Affected  Public:  State,  Local  or  Tribal 
Governments 

Reporting  Burden:  Responses:  1 

Burden  Hours:  11,200 

Recordkeeping 

Burden:  Recordkeepers:  0 

Burden  Hours:  0 

Abstract:  This  form  will  be  used  to 
establish,  expand  or  improve  model 
alternative  education  projects  that 
have  been  designed  for  young  people 
who  have  been  expelled  or  suspended 
from  their  regular  school  program. 
The  Department  will  use  the 
information  to  make  grant  awards. 

Additional  Information:  Clearance  for 
this  information  collection  is 
requested  for  June  5,  1995.  An 
expedited  review  is  requested  in  order 
to  conduct  a  grant  competition  by 
August  15,  1995  and  make  awards  by 
September  30, 1995. 

IFR  Doc.  95-14218  Filed  6-8-95;  8:45  am) 
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Arbitration  Panel  Decision  Under  the 
Randolph-Sheppard  Act 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  Arbitration  Panel 
Decision  Under  the  Randolpb-Sheppard 
Act. 

SUMMARY:  Notice  is  hereby  given  that  on 
July  22,  1993,  an  arbitration  panel 
rendered  a  decision  in  the  matter  of 
Albert  W.  Trovers  v.  Maryland  Division 
of  Vocational  Rehabilitation,  [Docket 
No.  R-S/92-7).  This  panel  was  convened 
by  the  Department  of  Education 
pursuant  to  20  U.S.C.  107d-l(a),  ujwn 
receipt  of  a  complaint  filed  by 
petitioner,  Albert  Travers,  on  May  22, 
1992.  The  Randolph-Sheppard  Act  (the 
Act)  provides  a  priority  for  blind 
individuals  to  operate  vending  facilities 
on  Federal  property.  Under  this  section 
of  the  Act,  a  blind  licensee,  dissatisfied 
with  the  State's  operation  or 
administration  of  the  vending  facility 
program  authorized  under  the  Act,  may 
request  a  full  evidentiary  hearing  from 
the  State  licensing  agency  (SLA).  If  the 
licensee  is  dissatisfied  with  the  SLA's 
decision,  the  licensee  may  file  a 
complaint  with  the  Secretary  of 
Education,  who  then  is  required  to 
convene  an  arbitration  panel  to  resolve 
the  dispute. 

FOR  FURTHER  INFORMATION  CONTACT:  A 
copy  of  the  full  text  of  the  arbitration 
panel  decision  may  be  obtained  from 
George  F.  Arsnow,  U.S.  Department  of 
Education,  600  Independence  Avenue, 
SW.,  Room  3230,  Switzer  Building, 
Washington,  DC.  20202-2738, 
Telephone:  (202)  205-9317.  Individuals 
who  use  a  telecommimications  device 
for  the  deaf  (TDD)  may  call  the  TDD 
number  at  (202)  205-8298. 
SUPF>LEMENTARY  INFORMATION:  Pursuant 
to  the  Randolph-Sheppard  Act  (20 
U.S.C.  107d-2(c),  the  Secretary 
publishes  in  the  Federal  Register  a 
synopsis  of  each  arbitration  panel 
decision  affecting  the  administration  of 
vending  facilities  on  Federal  property. 

Background 

The  complainant.  Albert  W.  Travers, 
is  a  blind  vendor  licensed  by  the 
respondent,  the  Maryland  Division  of 
Vocational  Rehabilitation,  pursuant  to 
the  Randolph-Sheppard  Act,  20  U.S.C. 
107  et  seq.  The  Mar>'land  Division  of 
Vocational  Rehabilitation  (DVR)  is  the 
SLA  responsible  for  the  operation  of  the 
Maryland  vending  facility  program  for 
blind  individuals. 

The  complainant  operates  a 
Randolph-Sheppard  snack  bar  located 
on  the  ground  fioor  of  the  Fallon 
Federal  Office  Building  at  31  Hopkins 
Plaza,  Baltimore,  Maryland.  This  facility 
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is  identified  as  Facility  #63  by  the  SLA. 
The  current  permit  listing  items  to  be 
sold  by  Facility  #63  provided  that  both 
hot  and  cold  beverages  may  be  sold. 
However,  the  permit  did  not  specify  the 
nature  of  the  beverage  nor  were  there 
restrictions  on  the  type  of  container. 

Located  on  the  same  floor  with 
Facility  #63  is  another  Randolph- 
Sheppard  facility  identified  as  Facility 
#54.  Facility  #54  was  permitted  to  sell 
canned  and  bottled  beverages  in  May  of 

1987.  ,         ^    .,., 

In  May  1990.  the  vendor  at  Facility 
#54  filed  a  grievance  against  Mr.  Travers 
alleging  unfair  competition  due  to  the 
sale  of  similar  products.  The  SLA's 
regulations  pursuant  to  the  Code  of 
Maryland  Rules  (COMAR)  Section  13A 
provides  for  a  committee  of  peers  to 
review  complaints  between  two  or  more 
blind  vendors  managing  facilities  on  the 
same  property.  A  peer  review  was 
conducted  in  June  of  1990.  On  July  11. 
1990.  the  peer  review  panel  ruled  in 
favor  of  complainant. 

Subsequently,  the  vendor  of  Facility 
#54  appealed  this  decision  and 
requested  an  administrative  review, 
which  was  held  on  October  30,  1990. 
On  November  9. 1990,  the  Director  of 
the  Office  of  Program  and 
Administrative  Support  Services  issued 
a  determination  that  competition 
existed  between  Facilities  #63  and  #54. 
The  decision  of  the  SLA  was  to  take 
-  steps  to  minimize  the  competitive 
situation  between  Facility  #63  and 
Facility  #54.  The  Director  decided  that 
Facility  #54  should  be  authorized  to  sell 
canned  and  bottled  sodas  and  that 
Facility  #63  should  be  authorized  to  sell 
fountain  sodas.  The  Director  further 
decided  that  both  Facility  #54  and 
Facility  #63  should  be  authorized  to  sell 
bottled  water  and  canned  and  bottled 


juices.  . 

On  December  4. 1990.  complainant 
requested  a  full  evidentiary  hearing  to 
appeal  the  Director's  decision.  The 
hearing  officer  affirmed  the  Director  of 
Office  Program  and  Administrative 
Support  Services'  decision  that  Mr. 
Travers  should  not  be  permitted  to  sell 
bottled  sodas.  On  April  10. 1992.  the 
SLA  affirmed  the  decision  of  the  hearing 

officer. 

The  complainant,  Albert  Travers.  on 
May  22, 1992,  filed  a  request  with  the 
Secretary  of  Education  to  convene  an 
arbitration  panel  to  hear  an  appeal  of  his 
grievance.  An  arbitration  hearing  was 
conducted  on  March  16,  1993.  pursuant 
to  the  Act.  The  complainant  was 
challenging  the  SLA's  actions  on  the 
grounds  that  (1)  the  SLA  lacked  the 
legal  authority  to  act  unilaterally  to 
effectively  amend  the  operating  permits 
without  the  concurrence  of  either  the 


Federal  property  managing  agency, 
GSA.  or  complainant  and  over  the 
objections  of  both;  (2)  no  basis  was 
shown  to  restrict  complainant's  sale  of 
non-natural  bottled  sodas,  given  the  lack 
of  any  evidence  concerning  the  impact 
of  competition  upon  the  operations 
conducted  by  complainant  or  by  another 
program  vendor,  (3)  the  SLA  failed  to 
adhere  to  its  own  regulations  and 
internal  Administrative  Manual  in  the 
handling  of  the  unfair  competition 
claim;  and  (4)  the  SLA  improperly 
attempted  to  retroactively  apply  its 
Administrative  Manual  against 
complainant. 

Arbitration  Panel  Decision      <^ 

The  majority  of  the  panel  found  that 
the  Randolph-Sheppard  Act  is  silent  on 
the  issue  of  limiting  competition 
between  two  or  more  program  vendors 
at  a  single  Federal  installation.  The  Act 
does  provide  for  a  sharing  of  vending 
machine  income  in  cases  of  more  than 
one  program  vendor  operating  at  a 
single  Federal  installation.  The  panel 
found  that  the  SLA  does  have  a 
legitimate  interest  in  restricting 
"ruinous  competition"  between 
program  vendors  since  "ruinous 
competition"  would  deprive  one  or  both 
program  vendors  of  the  ability  to 
survive  economically  and  would  be 
contrary  to  the  intent  of  the  Act. 

The  panel  ruled  that,  based  upon  the 
record  of  evidence  viewed  in  its 
entirety,  the  SLA's  actions  were 
arbitrary  and  capricious  and 
unsupported  by  any  specific  factual 
evidence  as  to  the  impact  of  competition 
between  Mr.  Travers  and  the  vendor  of 
Facility  #54  relating  to  the  sale  of 
bottled  sodas.  The  panel  reasoned  that, 
absent  that  factual  evidence,  no 
conclusion  could  be  drawn  regarding 
the  competition  as  unfair  or  ruinous. 
The  SLA's  actions  were  not  supported 
procedurally  or  substantively  or  by  its 
Administrative  Manual  or  by  any  other 
cited  regulatory  or  statutory  authority 
that  would  allow  the  SLA  to 
retroactively  eliminate  the  sale  of 
products  that  were  authorized  by  the 
operating  permit  and  that  were  not 
restricted  by  a  valid  operating 
agreement. 

The  panel  found  that  the  SLA  failed 
to  adequately  take  into  account  the  fact 
that  Mr.  Travers  had  been  selling  bottled 
sodas  for  an  extended  period  of  time 
before  the  vendor  of  Facility  #54 
attempted  to  compete  with  him.  The 
panel  found  that  the  final  decision  of 
the  SLA  arbitrarily  and  capriciously 
drew  a  distinction  between  "natural" 
bottled  sodas  and  "non-natural"  bottled 
sodas,  which  led  to  the  absurd  results  of 
complainant  selling  exclusively  bottled 


7-Up  and  bottled  Birch  Beer  and  the 
vendor  of  Facility  #54  selling  bottled 
Diet  7-Up  and  bottled  Root  Beer.  No 
rationale  was  provided  for 
distinguishing  between  "natural"  and 
"non-natural"  sodas. 

The  panel  directed  the  SLA  to  rescind 
its  final  agency  determination  regarding 
the  restriction  of  complainant  to  sell 
bottled  sodas.  The  SLA  was  precluded 
from  attempting  to  force  the 
complainant  to  sign  an  operating 
agreement  that  would  contain  such  a 
restriction.  The  panel  specifically  noted 
the  SLA's  authority  pursuant  to  State 
regulations  to  insist  that  complainant 
enter  into  a  valid  operating  agreement 
governing  the  operation  of  his  facility. 
A  panel  member  issued  a  concurring 
opinion  but  disagreed  with  the  panel's 
findings  that  complainant's  request  for 
reimbursement  for  costs  and  attorney's 
fees  was  outside  the  jurisdiction  of  the 
panel.  That  panel  member  urged  the 
panel  to  award  costs  of  the  arbitration 
to  the  complainant. 

The  views  and  opinions  expressed  by 
the  panel  do  not  necessarily  represent 
the  views  and  opinions  of  the  U.S. 
Department  of  Education. 

Dated:  June  6. 1995. 
Judith  E.  Heumann, 

Assistant  Secretary  for  Special  Education  and 

Rehabilitative  Services. 
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DEPARTMENT  OF  ENERGY 

Nevada  Operations  Office;  Acceptance 
of  an  Unsolicited  Proposal 

agency:  Nevada  Operations  Office 
(DOE/NV),  Department  of  Energy. 
ACTION:  Acceptance  of  an  Unsolicited 
Proposal. 


SUMMARY:  DOE/NV  announces  that 
pursuant  to  the  DOE  Financial 
Assistance  Rules.  10  C.F.R.  Section 
600.14(f),  it  is  awarding  a  grant  to  the 
Corporation  for  Solar  Technology  and 
Alternative  Resources  (CSTAR)  of  Las 
Vegas,  Nevada,  on  the  basis  of 
acceptance  of  an  unsolicited  proposal. 
FOR  FURTHER  INFORMATION  CONTACT:  U.S. 
Department  of  Energy.  Nevada 
Operations  Office.  ATTN:  Kevin 
Thornton,  P.O.  Box  98518.  Las  Vegas, 
NV  89193-8518. 

SUPPLEMENTARY  INFORMATION:  This 
award  will  provide  financial  support  to 
CSTAR  who  will  pursue  highly 
leveraged  renewable  energy 
development,  especially  the 
commercialization  of  new  technologies 
looking  for  market  entry  projects. 
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This  project  is  to  advance  the 
competitive  position  of  solar-power 
generation  technologies  by  constructing 
facilities  capable  of  generating  up  to 
1000  megawatts  of  solar-generated 
electrical  power  and  to  create  a 
sustaining  manufacturing  and 
technology  infrastructure  in  southern 
Nevada.  The  mix  of  types  of  solar 
generation  will  be  determined  through  a 
competitive  process  and  will  potentially 
include  photovoltaics,  dish/Stirling, 
solar  trough,  power  tower,  and  other 
renewable  technologies. 

"The  unsolicited  proposal  submitted 
by  CSTAR  is  considered  to  be 
meritorious  and  the  proposed  project 
represents  a  unique  and  innovative  idea, 
method,  and  approach  which  would  not 
be  eligible  for  financial  assistance  under 
a  recent  cuifrent,  or  planned  solicitation. 

The  project  is  of  value  to  the  DOE, 
other  Federal  agencies,  the  scientific 
and  technological  communities,  and  the 
general  public  through  growth  of  a  new 
manufacturing  and  technology  industry 
in  the  southern  Nevada  area. 

The  project  period  of  this  grant  is  for 
four  and  one-half  years  and  will 
commence  on  June  15.  1995.  through 
December  31. 1999.  The  total  estimated 
cost  of  the  award  is  $7,722,027  of  which 
$4,700,000  is  Federal  funding  and 
$3,022,027  non-Federal. 

Issued  in  Las  Vegas.  Nevada,  on  May  22. 
1995. 

Joseph  N.  Fiore, 

Acting  Deputy  Manager.  DOE  Nevada 
Operations  Office. 
[FR  Doc.  95-14207  Filed  6-8-85:  8:45  am] 
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Office  of  Economic  Impact  and 
Diversity;  Guidelines  for  Department  of 
Energy  Mentor  Protege  Initiative 

AGENCY:  U.S.  Department  of  Energy 

(DOE). 

ACTION:  Final  Guidelines. 

SUMMARY:  On  August  22.  1994.  the 
Department  of  Energy  (DOE)  published 
proposed  guidelines  for  its  Mentor- 
Protege  Pilot  Initiative.  The  Mentor- 
Protege  Pilot  Initiatives  is  designed  to 
encourage  Department  of  Energy 
management  and  operating  contractors. 
Environmental  Restoration  management 
contractors  and  DOE  prime  contractors 
to  assist  energy-related  small 
disadvantaged.  (8a).  and  women-owned 
businesses  in  enhancing  their  business 
and  technical  capabilities  to  ensure  full 
participation  in  the  mission  of  the 
Department. 

EFFECTIVE  DATE:  June  9,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Eugene  Tales  at  (202)  586-4556. 


SUPPLEMENTARY  INFORMATION: 
Purpose  and  Program  Overview 

The  Department  of  Energy  Mentor- 
Protege  Pilot  Initiative  is  designed  to 
encourage  Department  of  Energy 
management  and  operating  contractors. 
Environmental  Restoration  management 
contractors  and  DOE  prime  contractors, 
to  assist  energy  related  small 
disadvantaged.  8(a).  and  women-owned 
businesses  in  enhancing  their  business 
and  technical  capabilities  to  ensure  full 
participation  in  the  mission  of  the 
Department.  The  use  of  this  integrated 
working  arrangement  between 
companies  will  promote  economic  and 
technological  grov^rth,  foster  the 
establishment  of  long  term  business 
relationships  and  increase  the  number 
of  small  disadvantaged.  8(a),  or  women- 
owned  businesses  that  receive 
Department  of  Energy,  other  Federal  and 
commercial  contracts. 

Comments  to  Proposal  Guidelines 

On  August  22,  1994,  the  Department 
of  Energy  published  proposed 
guidelines  for  its  Mentor-Protege  Pilot 
Initiative  and  requested  written 
comments  on  the  draft  guidelines  and 
supporting  materials  on  or  before 
September  21, 1994  (59  FR  43098). 
Although  the  Department  received 
numerous  telephone  inquiries  regarding 
the  Initiative,  only  22  written  responses 
or  comments  were  received. 

Issues  raised  by  respondents  were 
distilled  into  the  following  relevant 
issues: 

(1)  Expand  the  mentor  base  to  include 
more  than  Department  of  Energy 
management  and  operating  contractors. 

DOE  reviewed  the  Mentor-Protege 
Pilot  Initiative  mentor  participation 
limitations  and  decided  to  expand  the 
mentor  base  to  include  Environmental 
Restoration  management  contractors 
and  DOE  prime  contractors. 

(2)  Separate  funding  to  operate  the 
Initiative  should  be  provided  to 
approved  mentor  firms. 

Unlike  other  mentor-protege  programs 
which  have  appropriated  funds,  the 
Mentor-Protege  Pilot  Initiative  is  a 
program  conceived  by  the  Department 
of  Energy  and  operated  within  the 
constraints  of  available  resources.  The 
Initiative  does  not  have  any 
appropriated  funding,  'the  Initiative 
does  not  provide  cost  reimbursement. 

(3)  A  clear  definition  of  "energy- 
related"  should  be  given  when  the  final 
guidelines  are  published. 

"Energy-related"  refers  to  any 
business  relevant  to  the  mission  of  the 
Department  of  Energy. 


A.  General  Policy 

(1)  Department  of  Energy  management 
and  operating  contractors. 
Environmental  Restoration  management 
contractors  and  prime  contractors  who 
are  approved  as  mentor  firms  may  enter 
into  agreements  with  eligible  small 
disadvantaged,  8(a),  and  women-owned 
businesses  as  protege  firms  to  provide 
appropriate  developmental  assistance  to 
enhance  the  business  and  technical 
capabilities  of  small  disadvantaged,  8(a), 
and  women-owned  businesses  to 
perform  as  contractors,  subcontractors 
and  suppliers. 

(2)  The  mentor-protege  initiatives 
described  in  these  regulations 
constitutes  a  pilot  program  that  will 
have  a  duration  of  two  years  from  the 
date  of  the  published  final  notice. 
During  this  period,  management  and 
operating  contractors.  Environmental 
Restoration  management  contractors 
and  prime  contractors  which  have 
received  approval  by  the  Department  of 
Energy  to  participate  in  the  program 
may  enter  into  agreements  with  protege 
firms. 

B.  Incentives  for  Mentor  Participation 

(1)  Active  participation  in  the 
Department  of  Energy  Mentor  Protege 
Initiative  may  be  a  source  selection 
factor  in  the  awarding  of  Etepartment  of 
Energy  contracts. 

(2)  The  award  fee  evaluation  plans 
contained  in  all  Department  of  Energy 
Performance-Based  Management 
contracts  may  include  a  factor  for 
evaluation  of  a  contractor's  performance 
associated  with  Mentor-Protege 
Initiative  participation. 

(3)  Mentor  firms  shall  receive  credit 
toward  Department  of  Energy 
subcontracting  goals  contained  in  their 
subcontracting  plan. 

C.  Incentives  for  Protege  Firms 

(1)  Protege  firms  may  be  eligible  for 
noncompetitive  subcontracting 
procurement  opportunities  with  the 
Department. 

(2)  Technical  and  developmental 
assistance  provided  by  the  mentor. 

(3)  Development  of  business 
relationships  with  Department  of 
Energy,  its  contractors,  and  procurement 
personnel. 

D.  Mentor  Firms 

Department  of  Energy  mentor 
candidates  must  be: 

(1)  Management  and  operating 
contractors  of  Department  of  Energy 
facilities. 

(2)  Environmental  Restoration 
management  contractors. 

(3)  DOE  prime  contractors. 
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E.  Protege  Firms 

iPepartment  of  Energy  Protege 
candidates  must  be: 

(1)  A  small  disadvantaged,  8(a).  or 
woman-owned  small  business  concern 
in  operation  for  two  years  as  defined  by 
the  Small  Business  Administration. 

(2)  Eligible  for  receipt  of  government 
contracts,  and; 

(3)  In  operation  and  actively  engaged 
in  an  energy  related,  technical  or 
construction  business  field  for  two 
years. 

F.  Selection  of  Protege  Firms 

(1)  Proteges  may  be  selected  from 
each  of  the  following  areas: 

(a)  Small  disadvantaged  and  women- 
owned  businesses  that  presently  have 
contracts  or  subcontracts  with  the 
Department: 

(b)  Small  disadvantaged  and  women- 
owned  businesses  that  are  presently  8(a) 
or  8(a)  graduates  under  the  Small 
Business  Administration  Program. 

(c)  Emerging  small  disadvantaged  and 
women-owned  business  firms  that 
possess  energy  related  or  technical 
capability  and  have  been  actively 
engaged  in  business  for  at  least  two 
years. 

G.  Agreement  Contents 

(1)  Once  a  protege  firm  has  been 
selected  for  participation  in  the 
program,  a  Mentor-Protege  Plan  signed 
by  the  respective  firms  shall  be 
submitted  to  the  Office  of  Economic 
Impact  and  Diversity/Office  of  Small 
Disadvantaged  Business  Utilization  for 
approval.  The  Plan  shall  contain  a 
description  of  the  developmental 
assistance  that  is  mutually  ag'     d  upon 
and  in  the  best  developmental  interest 
of  the  protege  firm,  not  to  exceed  ten 
(10)  typed  pages. 

(2)  The  Mentor-Protege  Plan  shall  also 
include  information  on  the  mentor's 
ability  to  provide  developmental 
assistance,  schedule  for  providing  such 
assistance,  and  criteria  for  evaluating 
the  protege's  developmental  success. 
The  Plan  shall  include  termination 
provisions  complying  with  Notice  and 
due  process  rights  of  both  parties  and  a 
statement  agreeing  to  submit  periodic 
report  reviews  and  cooperate  in  any 
studies  or  surveys  as  may  be  required  by 
the  Department  in  order  to  determine 
the  extent  of  compliance  with  the  terms 
of  the  agreement 

(3)  The  submitted  Mentor-Protege 
Agreement  shall  be  reviewed  by  a 
Department  of  Energy  committee 
consisting  of  representatives  of  the 
Office  of  Procurement  and  Assistance 
Management,  the  Office  of  Economic 
Impact  and  Diversity,  and  a  Small 


Business  Manager  affiliated  with  the 
DOE  Field  Operations  Offices. 

The  committee  may  recommend 
acceptance  of  the  submitted  Agreement 
if  the  Agreement  is  in  compliance  with 
Department  of  Energy  Mentor-Protege 
guidelines. 

H.  Measurement  of  Program  Success 

The  overall  success  of  the  Mentor- 
Protege  Initiative  will  be  measured  by 
the  extent  to  which  it  results  in: 

(1)  An  increase  in  the  protege  firm's 
technical  and  business  capability, 
industrial  competitiveness,  client  base 
expansion  and  improved  financial 
stability. 

(2)  An  increase  in  the  number  and 
value  of  contracts,  subcontracts  and 
suppliers  by  small  disadvantaged 
business  protege  firms  in  industry 
categories  where  small  disadvantaged 
businesses  have  not  traditionally 
participated. 

(3)  The  overall  enhancement  and 
development  of  protege  firms  as  a 
competitive  contractor,  subcontractor, 
or  supplier  to  the  Department  of  Energy, 
other  Federal  agencies  or  commercial 
markets. 

/.  Review  and  Approval  of  Mentor- 
Protege  Agreements 

(1)  All  mentor-protege  agreements 
shall  be  reviewed  and  approved  by  the 
E)epartment  of  Energy's  Office  of 
Economic  Impact  and  Diversity/Office 
of  Small  and  Disadvantaged  Business 
Utilization. 

(2)  Upon  agreement  approval,  the 
mentor  may  implement  the 
developmental  assistance  under  the 
program. 

(3)  Proteges  may  seek  multiple 
mentors  provided,  conflict  of  interest 
provisions  would  not  prevent  such  an 
arrangement  and  the  approval  of  the 
Office  of  Economic  Impact  and 
Diversity/Office  of  Small  and 
Disadvantaged  Business  Utilization  is 
received. 

/.  Internal  Controls  by  the  Department 

(1)  The  Department  of  Energy's  Office 
of  Economic  Impact  and  Diversity/ 
Office  of  Small  and  Disadvantaged 
Business  Utilization  will  manage  the 
program  and  establish  internal  controls 
to  achieve  the  stated  program  objectives. 
Controls  will  include: 

(a)  Reviewing  and  evaluating  mentor- 
protege  agreements  for  goals  and 
objectives;  and 

(b)  Reviewing  semi-annual  progress 
reports  submitted  by  mentors  and 
proteges  on  protege  development  to 
measure  protege  progress  against  the 
approved  agreement. 


(c)  Requesting  and  reviewing  periodic 
reports  and  any  studies  or  surveys  as 
may  be  required  by  the  Department. 

K.  Non  Performance 

(1)  Failure  of  the  mentor  to  meet  the 
terms  of  the  Mentor-Protege  Agreement 
may  have  an  adverse  affect  on  future 
award  fees. 

(2)  Failure  of  the  protege  to  meet  the 
terms  of  the  Mentor-Protege  Agreement 
may  result  in  termination  of  the 
agreement  by  the  mentor  and  exclusion 
from  future  participation  in  the  Mentor- 
Protege  Initiative. 

L.  Program  Review 

At  the  conclusion  of  each  year  in  the 
Mentor-Protege  Initiative  the  mentor 
and  protege  will  formally  brief  the 
Department  of  Energy  Office  of 
Economic  Impact  and  Diversity/Office 
of  Small  and  Disadvantaged  Business 
Utilization,  regarding  program 
accomplishments  as  it  pertains  to  the 
approved  agreement.  The  briefing  may 
be  held  at  either  the  Department  of 
Energy  Headquarters  or  the  mentor  or 
protege's  site. 

Issued  in  Washington,  DC  on  June  2, 1995. 
Corlis  S.  Moody. 

Director,  Office  of  Economic  Impact  and 
Diversity. 
(PR  Doc.  95-14206  Filed  6-8-95:  8:45  am] 

BCUNO  COOC  MSO-Ot-P 


Federal  Energy  Regulatory 

Commission 

f 

[Docket  Nos.  CP95-61-000  and  CP95-62- 

000] 

Columbia  Gas  Transmission 
Corporation:  Notice  of  Availability  of 
the  Environmental  Assessment  for  ttie 
Proposed  Majorsville/Crawford 
Storage  Project 

June  5,  1995. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission)  has  prepared  an 
environmental  assessment  (EA)  on  the 
natural  gas  pipeline  facilities  proposed 
by  Columbia  Gas  Transmission 
Corporation  (Columbia)  in  the  above- 
referenced  dockets. 

The  EA  was  prepared  to  satisfy  the 
requirements  of  the  National 
Environmental  Policy  Act.  The  staff 
concludes  that  approval  of  the  proposed 
project,  with  appropriate  mitigating 
measures,  would  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment. 

The  EA  assesses  the  potential 
environmental  effects  of  temporary 
deactivation  of  the  existing  Majorsville- 
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Heard  Storage  Complex  over  the  next  13 
years  and  the  construction  and 
operation  of  additional  natural  gas 
storage  facilities  at  the  Crawford  Storage 
Field. 

Deactivation  at  the  Majorsville-Heard 
Storage  Complex  in  Greene  and 
Washington  Counties.  Pennsylvania  and 
Marshall  County,  West  Virginia  could 
involve: 

•  Abandonment  or  relocation  of  up  to 
60  miles  of  existing  pipeline;  and 

•  Abandonment  of  up  to  238  wells. 
Additional  facilities  proposed  at  the 

Crawford  Storage  Field  in  Fairfield  and 
Hocking  Counties,  Ohio  include: 

•  Installation  of  0.66  mile  of 
electronic  measurement  cable; 

•  Replacement  of  3.75  miles  of 
pipeline; 

•  Construction  of  O.as  mile  of  new 
pipeline; 

•  Drilling  of  four  new  wells; 

•  Modifications  at  the  Crawford 
Compressor  Station;  and 

•  Installation  of  other  appurtenant 
facilities,  including  wellhead 
measurement  stations,  well  tie-ins, 
launchers/receivers,  and  an  anode  bed. 

Temporary  deactivation  of  the 
Majorsville-Heard  Storage  Complex  is 
required  to  prevent  damage  to  wells  and 
pipelines  from  longwall  coal  mining 
that  is  in  progress  within  the  storage 
complex.  The  proposed  facilities  at  the 
Crawford  Storage  Field  would  be  used 
to  offset  the  temporary  deactivation  of 
the  Majorsville-Heard  Storage  Complex 
and  would  increase  design  day 
deliverability  by  67.2  million  cubic  feet 
per  day  and  storage  capability  by  5 
billion  cubic  feet. 

The  EA  has  been  placed  in  the  public 
files  of  the  FERC  and  is  available  for 
public  inspection  at:  Federal  Energy 
Regulatory  Commission,  Public 
Reference  and  Files  Maintenance 
Branch,  941  North  Capitol  Street,  N.E., 
Room  3104,  Washington,  DC  20426, 
(202) 208-1371. 

Copies  of  the  EA  have  been  mailed  to 
Federal,  state  and  local  agencies,  public 
interest  groups,  interested  individuals, 
newspapers,  and  parties  to  this 
proceeding. 

A  limited  number  of  copies  of  the  EA 
are  available  from:  Ms.  Laura  Turner, 
EA  Project  Manager,  Environmental 
Review  and  Compliance  Branch  II, 
Office  of  Pipeline  Regulation,  Room 
7312,  825  North  Capitol  Street,  N.E., 
Washington.  DC  20426,  (202)  208-0916. 

Any  person  wishing  to  comment  on 
the  EA  may  do  so.  Written  comments 
must  reference  Docket  Nos.  CP95-61- 
000  and  CP95-62-O00,  and  be 
addressed  to:  Office  of  the  Secretary, 
Federal  Energy  Regulatory  Commission, 


825  North  Capitol  Street,  N.E.. 
Washington,  D.C.  20426. 

Comments  should  be  filed  as  soon  as 
possible,  but  must  be  received  no  later 
than  Jime  30, 1995,  to  ensure 
consideration  prior  to  a  Commission 
decision  on  this  proposal.  A  copy  of  any 
comments  should  also  be  sent  to  Ms. 
Laura  Turner,  EA  Project  Manager, 
Room  7312,  at  the  above  address. 

Comments  will  be  considered  by  the 
Commission  but  will  not  serve  to  make 
the  commentor  a  party  to  the 
proceeding.  EA  Project  Manager,  Room 
7312,  at  the  above  address. 

Comments  will  be  considered  by  the 
Commission  but  will  not  serve  to  make 
the  commentor  a  party  to  the 
proceeding.  Any  person  seeking  to 
become  a  party  to  the  proceeding  must 
file  a  motion  to  intervene  pursuant  to 
Rule  214  of  the  Commission's  Rules  of 
Practice  and  ■Procedure  (18  CFR 
385.214). 

The  date  for  filing  timely  motions  to 
intervene  in  this  proceeding  has  passed. 
Therefore,  parties  now  seeking  to  file 
late  interventions  must  show  good 
cause,  as  required  by  section 
385.214(b)(3),  why  this  time  limitation 
should  be  waived.  Environmental  issues 
have  been  viewed  as  good  cause  for  late 
intervention.  You  do  not  need 
intervenor  status  to  have  your 
comments  considered. 

Additional  information  about  this 
project^is  available  from  Ms.  Laura 
Turner,  EA  Project  Manager. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  95-14129  Filed  6-8-95;  8:45  ami 

BILUNO  CODE  6717-01-M  .  ' 


[Project  No.  7888-010  Vermont] 

Comtu  Falls  Corp.;  Notice  of 
Availability  of  Environmental 
Assessment 

June  5. 1995. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  Regulations,  18  CFR  Part 
380  (Order  No.  486,  52  FR  47910),  the 
Office  of  Hydropower  Licensing  (OHL) 
reviewed  the  proposed  downstream  fish 
passage  plan  (plan),  filed  on  October  24, 
1994,  pursuant  to  Commission  order 
issued  September  22, 1994,  for  the 
Comtu  Falls  Project.  The  plan  would 
replace  about  33  feet  of  the  2-foot-high 
flashboards  adjacent  to  a  proposed 
discharge  weir  with  a  2-foot-hJgh  fixed 
concrete  crest.  A  2.5  foot  wide  by  2.0 
foot  high  discharge  weir  would  be 
opened  in  this  concrete  cap  at  the  west 
abutment  of  the  dam  and  trashrack  to 


produce  a  20-cubic-foot-f>er-second  (cfs) 
flow  to  attract/convey  outmigrating 
Atlantic  salmon  smolts  safety  past  the 
project.  The  flow  would  discharge  into 
a  3-foot-deep  plunge  pool  to  be 
constructed  on  the  bedrock  falls  below 
the  discharge.  To  further  ensure 
efficient  operation  of  the  passage 
facility,  18  feet  of  the  east  edge  of  the 
dam  would  be  capped  with  concrete  to 
cover  the  exposed  bedrock.  The 
remaining  74  feet  of  the  dam  would 
retain  the  2-foot-high  flashboards.  The 
downstream  fish  passage  facility  would 
be  operated  annually  from  April  1 
through  June  15.  The  staff  prepared  an 
Environmental  Assessment  (EA)  for  the 
action.  In  the  EA,  staff  concludes  that 
approval  of  the  licensee's  plan  would 
not  constitute  a  major  federal  action 
significantly  affecting  the  quality  of  the 
human  environment. 

Copies  of  the  EA  are  available  for 
review  in  the  Reference  and  Information 
Center,  Room  3308,  of  the  Commission's 
offices  at  941  North  Capitol  Street,  N.E. 
Washington,  D.C.  20426. 
Lois  D.  Cashell. 
Secretory. 
[FR  Doc.  95-14126  Filed  6-8-95;  8:45  ami 

BILUNG  CODE  6717-01-M 


[RP95-31-000] 

National  Fuel  Gas  Supply  Corporation; 
Notice  of  Informal  Settlement 
Conference 

)une  5, 1995. 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
in  these  proceedings  on  June  12,  1995 
at  10:00  a.m.  at  the  offices  of  the  Federal 
Energy  Regulatory  Commission,  810 
First  Street,  N.E.,  Washington.  D.C, 
20426,  for  the  purpose  of  exploring  the 
possible  settlement  of  the  issues  in  this 
proceeding. 

Any  party,  as  defined  by  18  CFR 
385.102(c),  or  any  participant  as  defined 
by  18  CFR  385.102(b),  is  invited  to 
attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervenor  status  pursuant  to  the 
Commission's  regulations  (18  CFR 
385.214). 

For  additional  information,  contact 
Marc  G.  Denkinger  (202)  208-2215  or 
Arnold  H.  Meltz  (202)  208-2161. 
Lois  D.  Cashell. 
Secretory. 
|FR  Doc,  95-14128  Filed  6-8-95;  8:45  ami 

BILUNG  CODE  C717-01-M 
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[Project  No.  2474-004] 

Niagara  Mohawk  Power  Corporation; 
Notice  of  Extension  of  Time 

June  5,  1995. 

The  time  for  filing  comments  on  the 
application  for  license  for  the  Oswego 
River  Project  No.  2474  is  hereby 
extended  until  further  notice,  based  on 
the  representation  of  the  parties  to 
Commission  staff  that  active  settlement 
discussions  will  commence  in  early 
June.'  A  new  deadline  for  filing 
responses  will  be  established  in  a  future 
notice. 

Lob  D.  Cashell. 
Secretary. 
IFR  Doc.  95-14127  Filed  6-8-95;  8:45  am] 

BH.UNQ  COOC  tn7-01-M 


Office  of  Fossil  Energy 
[Docket  No.  EA-101-A] 

Application  To  Amend  Electricity 
Export  Auttiorization,  Washington 
Water  Power  Company 

AGENCY:  Office  of  Fossil  Energy.  DOE. 
ACTION:  Notice  of  Application. 

SUMMARY:  Washington  Water  Power 
Company  (WWP)  has  submitted  a 
request  to  amend  its  existing 
authorization  to  export  electric  energy 
to  Canada  pursuant  to  section  202(e)  of 
the  Federal  Power  Act. 
DATES:  Comments,  protests  or  requests 
to  intervene  must  be  submitted  on  or 
before  July  10.  1995. 
ADDRESSES:  Comments,  protests  or 
requests  to  intervene  should  be 
addressed  as  follows:  Office  of  Coal  & 
Electricity  (FE-52).  Office  of  Fuels 
Programs.  Office  of  Fossil  Energy, 
Department  of  Energy.  1000 
Independence  Avenue.  SW., 
Washington.  DC  20585. 
FOR  FURTHER  INFORMATION  CONTACT: 
Xavier  Pusiowski  (Program  Office)  202- 
586-4708  or  Michael  Skinker  (Program 
Attorney)  202-586-6667. 
SUPPLEMENTARY  INFORMATION:  Exports  of 
electricity  from  the  United  States  to  a 
foreign  country  are  regulated  and 
require  authorization  under  section 
202(e)  of  the  Federal  Power  Act  (FPA). 

WWP  is  currently  authorized  to 
export  electric  energy  to  Canada 
pursuant  to  two  separate  export 
authorizations.  On  September  2. 1994. 
the  Office  of  Fossil  Energy  (FE)  of  the 
Department  of  Energy  (DOE)  issued  an 
order  in  Docket  EA-98  authorizing 


WWP  and  21  other  members  of  the 
Western  Systems  Power  Pool  (WSPP)  to 
export  electric  energy  to  British 
Columbia  Hydro  &  Power  Authority 
(B.C.  Hydro),  and  other  future  Canadian 
members  of  the  WSPP,  under  the  terms 
and  conditions  of  WSPP's  pooling 
agreement  and  service  schedules 
approved  by  the  Federal  Energy 
Regulatory  Commission  (FERC).  A 
condition  of  the  WSPP  agreement  is  that 
all  transactions  among  WSPP  members 
must  be  no  longer  than  one  year  in 
duration  and  in  accordance  with  one  of 
four  service  schedules  on  file  with 
FERC.  The  facilities  to  be  utilized  for 
these  exports  are  the  international 
transmission  facilities  owned  and 
operated  by  the  Bonneville  Power 
Administration  (BPA).  also  a  WSPP 
member.  These  facilities  consist  of  two 
500-kilovolt  (kV)  lines  located  at  Blaine. 
Washington,  one  230-kV  lin^at  Nelway. 
British  Columbia,  and  one  230-kV 
transmission  line  connecting  to  West 
Kootenay  Power,  Limited,  at  Nelway, 
British  Columbia.  The  construction  and 
operation  of  these  international 
transmission  facilities  were  previously 
authorized  by  Presidential  Permits  PP- 
10.  PP-46.  and  PP-36.  respectively. 
Exports  under  this  order  are  authorized 
through  September  2.  1996. 

On  October  17. 1994.  FE  issued  an 
order  in  Docket  EA-101  authorizing 
WWP  to  export  through  BPA's  Nelway 
facilities  (Presidential  Permit  PP-36  ') 
up  to  100  megawatts  (MW)  of  firm 
capacity  and  associated  energy  to  West 
Kootenay  Power.  Limited,  for  only  the 
months  of  November.  December. 
January,  and  Februcuy.  This 
authorization  expires  in  February  1999. 

On  May  12.  1995,  WWP  applied  to 
DOE  to  amend  the  export  authorization 
issued  in  Docket  EA-101  by:  (1) 
Increasing  the  authorized  export  limit  to 
400  MW;  (2)  authorizing  exports  for  all 
months  of  the  calendar  year;  (3) 
removing  the  expiration  date  of  the 
export  authorization;  and  (4)  adding  the 
BPA  facilities  authorized  by  Presidential 
Permits  PP-10  and  PP^6  to  the  list  of 
facilities  that  WWP  may  use  for  export. 

WWP  asserts  that  amending  the 
export  authorization  will  allow  it  to 
more  readily  respond  to  the  competitive 
changes  taking  place  in  the  electric 
utility  industry  and  that  the  limits  in  the 
existing  export  authorization  create  a 
significant  barrier  to  meeting 
competitive  marki^t  opportunities.  WWP 


<  Notice  of  Application  Ready  for  Environmental 
Analysis  issued  April  3.  1995.  (60  FR  19906.  Apr. 
21.  1995) 


'  In  the  electricity  export  authorization  issued  to 
Washington  Water  Power  on  October  17.  1994.  in 
FE  Docket  EA-101.  Order  EA-101.  the  DOE 
misidentified  the  Presidential  permit  to  be  used  to 
execute  the  transfer  of  electric  energy  to  West 
Kootenay  Power.  Limited.  The  correct  Presidential 
permit  number  is  PP-36.  not  PP-46. 


is  seeking  an  export  authorization  that 
will  allow  it  to  negotiate  contracts  for 
transactions  that  occur  during  any 
month  over  a  period  of  years. 
Specifically  WWP  is  requesting 
authorization  to  enter  into  multiple 
contracts  in  order  to  export  not  more 
than  400  megawatts  of  electricity  to 
Canada  annually. 

Procedural  Matters 

Any  person  desiring  to  be  heard  or  to 
protest  this  application  should  file  a 
petition  to  intervene  or  protest  at  the 
address  provided  above  in  accordance 
with  §§385.211  or  385.214  of  the  Rules 
of  Practice  and  Procedures  (18  CFR 
385.211,  385.214). 

Any  such  petitions  and  protests 
should  be  filed  with  DOE  on  or  before 
the  date  listed  ab^ve.  Additional  copies 
of  such  petitions  to  intervene  or  protests 
also  should  be  filed  directly  with: 
Charles  M.  Goligoski,  Power  Resource 
Analyst,  Washington  Water  Power,  East 
1411  Mission.  P.O.  Box  3727,  Spokane, 
Washington  99220-3727. 

Pursuant  to  18  CFR  385.211.  protests 
«nd  comments  will  be  considered  by  the 
DOE  in  determining  the  appropriate 
action  to  be  taken,  but  will  not  serve  to 
make  protestants  parties  to  the 
proceeding.  Any  person  wishing  to 
become  a  part  must  file  a  petition  to 
intervene  under  18  CFR  385.214. 
Section  385.214  requires  that  a  petition 
to  intervene  must  state,  to  the  extent 
luiown.  the  position  taken  by  the 
petitioner  and  the  petitioners  interest  in 
sufficient  factual  detail  to  demonstrate 
either  that  the  petitioner  has  a  right  to 
participate  because  it  is  a  State 
Commission;  that  it  has  or  represents  an 
interest  which  may  be  directly  affected 
by  the  outcome  of  the  proceeding, 
including  any  interest  as  a  consumer, 
customer,  competitor,  or  a  security 
holder  of  a  party  to  the  proceeding;  or 
that  the  petitioner's  participation  is  in 
the  public  interest. 

A  final  decision  will  be  made  on  this 
application  after  the  DOE  determines 
whether  the  proposed  action  would 
impair  the  sufficiency  of  electric  supply 
within  the  United  States  or  would 
impede  or  tend  to  impede  the 
coordination  in  the  public  interest  of 
facilities  as  required  by  Section  202(e) 
of  FPA. 

Before  an  export  authorization  may  be 
issued,  the  environmental  impacts  of 
the  proposed  DOE  action  (i.e..  granting 
the  export  authorization,  with  any 
conditions  and  limitations,  or  denying 
it)  must  be  evaluated  pursuant  to  the 
National  Environment  Policy  Act  of 
1969  (NEPA). 

Copies  of  this  application  will  be 
made  available,  upon  request,  for  public 
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inspection  and  copying  at  the  address 
provided  above. 

Issued  in  Washington.  DC.  June  2. 1995. 
Anthony  J.  Como, 

Director,  Office  of  Coal  (r  Electricity,  Office 
of  Fuels  Progmms.  Fossil  Energy. 
IFR  Doc.  95-14205  Filed  6-«-95;  8:45  am] 
BILUNQCODE  MS0-01-P 

Western  Area  Power  Administration 

Final  Principles  of  Integrated  Resource 
Planning  for  Use  in  Resource 
Acquisition  and  Transmission 
Planning 

AGENCY:  Western  Area  Power 

Administration,  DOE. 

ACTION:  Notice  of  final  principles. 

SUMMARY:  The  Western  Area  Power 
Administration  (Western)  will  use 
principles  of  integrated  resource 
planning  (IRP)  in  its  acquisition  of 
resources  (supply-side  and  demand- 
side)  and  in  its  transmission  planning. 
Western  published  proposed  principles 
for  public  consideration  in  the  Federal 
Register  on  December  6, 1994  (59  FR 
62724).  After  considering  public 
comment  on  that  proposal.  Western  has 
adopted  the  final  principles  of  IRP 
contained  in  this  notice  as  the  policy 
under  which  project-specific  resource 
acquisition  and  transmission  planning 
procedures  will  be  developed.  These 
project-specific  procedures  will  be 
developed  through  separate  public 
processes. 

DATES:  The  final  principles  of  IRP  will 
be  effective  on  July  10, 1995. 
BACKGROUND:  On  August  9. 1994. 
Western  provided  notice  of  its  proposed 
Energy  Planning  and  Management 
Program  (Program).  59  FR  40543. 
concerning  requirements  for  Western's 
customers  to  undertake  integrated 
resource  planning  consistent  with  the 
statutory  requirements  of  the  Energy 
Policy  Act  of  1992  (section  114  of  the 
Energy  Policy  Act.  codified  at  42  U.S.C. 
§§  7275-7276c).  In  that  notice.  Western 
committed  to  develop  and  use   , 
principles  of  IRP  in  its  ov«i  resource 
acquisition  and  transmission  planning. 
The  separate  public  process  to  develop 
principles  of  IRP  began  with  publication 
of  draft  principles  of  IRP  in  the  Federal 
Register  on  December  6. 1994.  A  public 
information  and  comment  forum  was 
held  in  Denver,  Colorado,  on  January 
12, 1995,  to  explain  the  proposed 
principles  and  receive  comments  on  the 
proposal.  Written  comments  on  the 
proposal  were  received  through  March 
7, 1995. 

The  final  Western  principles  of  IRP 
outlined  in  this  notice  will  be  used  by 


Western  in  its  resource  acquisition  and 
transmission  planning  and  differ  from 
those  proposed  in  the  Program  for 
Western's  customers.  Western's  resource 
acquisitions  are  primarily  short-term 
purchases  of  supplemental  resources  to 
firm  variable  hydropower  generation 
and  are  not  acquisitions  of  resources  to 
meet  long-tefm  load  growth.  The 
principles  of  IRP  also  have  been  adapted 
to  Western's  transmission  planning 
process,  which  does  not  deal  with  new 
generation  resources,  only  new  or 
upgraded  transmission  facilities. 

Western  currently  is  involved  in  other 
public  processes  that  can  have  an 
impact  on  future  purchase  power  and 
transmission  requirements.  The  final 
principles  of  IRP  will  be  applied  when 
acquiring  resources  or  planning 
transmission  related  to  the  decisions 
from  these  other  public  processes.  These 
principles  will  serve  as  the  policy  under 
which  specific  procedures  are 
developed  as  each  project  identifies  the 
need  to  acquire  resources  or  increase 
Western's  transmission  capability. 
RESPONSE  TO  COMMENTS:  Western 
received  4  oral  comments  at  the  January 
12, 1995,  public  meeting  and  11 
comment  letters  on  the  proposed 
principles  of  IRP  published  December  6, 
1994.  The  comments  received  and 
Western's  responses  follow. 

1.  Comment:  The  scope  of  the 
principles  of  IRP  should  be  broadened 
to  possibly  include  examination  of 
project-use  loads. 

Response:  Western  is  responsible  for 
marketing  the  power  surplus  to  the 
needs  of  the  Bureau  of  Reclamation 
(Reclamation)  projects.  Reclamation  has 
jurisdiction  for  operation  of  the  projects. 
However,  we  do  agree  that  there  may  be 
opportimities  for  collaborating  with 
Reclamation  to  expand  the  IRP  process 
to  include,  where  feasible,  energy 
efficiency  improvements  at  project-use 
facilities.  Western  and  Reclamation 
completed  a  study  in  1992  that 
indicated  very  limited  opportunity  for 
cost-effective  improvements  at  Central 
Valley  Project  project-use  facilities. 
However.  Western  may  continue  to 
evaluate  such  opportunities  as  part  of 
project -specific  resource  acquisition 
evaluation  criteria. 

2.  Comment:  Western  should  increase 
cooperation  with  Reclamation  on 
planning  studies  to  extract  the 
maximum  possible  benefit  out  of  the 
projects  to  reduce  the  need  for 
additional  purchases. 

Response:  We  agree  with  this 
comment.  As  part  of  the  National 
Performance  Review.  Reclamation  is 
reviewing  its  power  functions  and 
operations.  Western  is  cooperating  in 
this  effort. 


3.  Comment:  The  evaluation  of 
supply-side  and  demand-side 
alternatives  requires  some  additional 
clarification  of  the  interplay  between 
the  customer  demand-side  management 
(DSM)  and  the  Western  DSM  programs. 

Response:  The  evaluation  of  demand- 
side  alternatives  for  customers  is 
generally  focused  on  use  of  DSM  to 
impact  the  customer's  total  load  to 
reduce  or  delay  resource  acquisitions. 
Since  Western  is  a  partial  requirements 
supplier  for  most  of  its  customere/ihe 
evaluation  of  Western  DSM  altiroatives 
will  focus  upon  whether  DSM/will 
impact  that  portion  of  a  customer's  load 
supplied  by  Western  (Western's  contract 
obligation)  to  reduce  the  customer's 
need  for  the  Western  resource,  which 
may,  in  some  cases,  reduce  Western's 
resource  acquisitions.  Western  DSM 
alternatives  also  may  include 
improvements  that  reduce  losses  or 
project  use  energy  efficiency 
improvements,  if  such  alternatives 
reduce  the  amount  of  energy  that 
Western  needs  to  acquire  to  meet  its 
contract  commitments.  A  customer  DSM 
activity  that  reduces  only  the  amount  a 
customer  self-generates  or  purchases 
from  an  auxiliary  supplier  has  no 
impact  on  Western's  obligation  and, 
therefore,  is  not  a  Western  DSM 
alternative  under  these  principles. 

4.  Comment:  Western's  proposal  to 
apply  principles  of  IRP  to  resource 
acquisition  and  transmission  planning 
was  strongly  supported  by  one 
commenter,  and  Western  was 
commended  for  developing  an  internal 
IRP  process  by  two  commenters  at  the 
January  12,  1995,  public  meeting. 

Response:  Western  appreciates  the 
support  of  these  commenters. 

5.  Comment:  Several  commenters 
expressed  concerns  that  these  principles 
of  IRP  should  not  interfere  with  or 
duplicate  existing  partnership  efforts 
between  our  firm  power  customers  and 
Area  Offices  for  resource  acquisition 
and  transmission  planning. 

Response:  Western  fully  supports  the 
on-going  processes  between  Area 
Offices  and  customers  relating  to  cost 
containment,  transmission  planning  and 
resource  acquisition.  However,  one  of 
the  basic  foundations  of  IRP  is  full 
public  involvement  in  resource 
decisions.  To  the  extent  that  on-going 
partnership  processes,  such  as  the  Glen 
Canyon  Replacement  Power  process, 
include  involvement  by  all  interested 
stakeholders,  those  processes  can 
integrate  these  final  principles  of  IRP 
within  their  decision  making  process 
without  additional  effort. 

6.  Comment:  The  Salt  Lake  City  Area 
replacement  power  process  for  Glen 
Canyon  resources  provides  for  each 
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customer  to  decide  if  it  wants  its  lost 
resource  to  be  replaced  by  Western  or  by 
the  customer.  Principle  number  1.2 
would  violate  this  by  taking  the 
decision  away  from  the  customer  and 
letting  it  be  made  by  interested 
stakeholders. 

Response:  Western  has  no  intent  to 
overturn  any  agreements  in  the  Glen 
Canyon  power  replacement  process.  At 
the  January  12,  1995,  public  meeting. 
Western  recognized  that  '**   *  *  the 
extent  of  Western's  future  resource 
acquisitions  •   •   *  will  depend  on  the 
choices  made  by  long-term  firm  power 
customers  to  arrange  their  own 
purchases  of  firming  energy  or  to  have 
Western  acquire  firming  resources  for 
them."  Principle  number  1.2  has  been 
modified  to  avoid  confusion  by  deleting 
the  provision  for  public  input  into  the 
necessity  for  resource  acquisitions  and 
only  provide  for  public  input  in  the 
development  of  criteria  to  be  used  in 
evaluating  power  resource  alternatives. 
This  allows  customers  to  decide 
whether  or  not  Western  should  acquire 
firming  resources  for  them  and  allows 
all  interested  stakeholders  input  into  the 
criteria  for  evaluating  resource 
alternatives  consistent  with  the  intent  of 
integrated  resource  planning. 

7.  Comment:  Several  commenters 
questioned  the  costs  and  benefits  to 
Western  and  the  power  customers  of  yet 
another  public  process. 

Response:  It  is  not  Western's  intent  to 
add  the  additional  cost  and  burden  of 
yet  another  process.  It  is,  however. 
Western's  intent  to  fully  integrate  the 
principles  of  IRP  into  ongoing  Western- 
Customer  partnership  processes  and  to 
ensure  that  all  stakeholders  have  an 
opportunity  to  provide  input  into 
Western's  resource  acquisition  and 
transmission  planning  processes. 
Western  believes  that  making  informed, 
least-cost  resource  acquisition  and 
transmission  planning  decisions  with 
involvement  by  all  interested 
stakeholders  will  be  worth  the  effort. 

8.  Comment:  Principles  of  IRP  will 
become  less  useful  as  the  industry 
becomes  more  comp>etitive. 

Response:  Western  believes  that  the 
principles  of  IRP  contained  in  this 
notice  will  facilitate  Western's 
competitiveness  by  helping  it  make 
informed  decisions  with  input  from  all 
interested  stakeholders.  In  addition,  the 
principles  of  IRP  can  be  used  to  identify 
uncertainties  associated  with  the  more 
competitive  generation  sector  of  the 
industry,  thereby  providing  the 
mechanism  to  evaluate  risks  associated 
with  resource  acquisition  and 
transmission  planning  decisions. 

9.  Comment:  These  principles  could 
duplicate,  delay,  and  complicate 


Western's  participation  in  transmission 
projects  proposed  through  a  regional 
transmission  group,  such  as  the  Western 
Regional  Transmission  Association 
(WRTA)  and  the  Southwest  Regional 
Transmission  Association  (SWRTA). 

Response:  Western  does  not  believe 
that  these  principles  will  impede  its 
'ability  to  participate  in  regional 
transmission  groups.  It  is  Westemi's 
intent  to  integrate  the  principles  of  IRP 
into  Western's  ongoing  processes  in 
order  to  ensure  that  transmission  plans 
proposed  by  Western  will  have  the 
benefit  of  input  from  all  interested 
stakeholders.  Western  has  joined  WRTA 
and  SWRTA.  Both  groups  will  promote 
coordinated  planning  and  efficient  use 
of  transmission  capacity  and  will 
provide  another  means  for  involvement 
by  Western's  customers.  As  appropriate. 
Western  can  invite  other  interested 
parties  to  attend  SWRTA  meetings  as 
guests  of  Western.  Additionally,  both 
WRTA  and  SWRTA  allow  for  State 
regulatory  commissions'  involvement  as 
ex  officio  members.  It  is  anticipated  that 
some  form  of  regional  transmission 
group  will  be  established  in  the  Mid- 
Continent  Area  Power  Pool.  This  will 
also  facilitate  public  involvement  in 
considering  Western's  future 
transmission  needs. 

10.  Comment:  Western  needs  to  be 
creative  about  DSM  when  applying 
these  principles  to  actual  decisions. 

Response:  We  agree.  This  issue  will 
be  addressed  during  Area  Office 
development  of  resource  evaluation 
criteria  at  the  time  that  a  resource 
acquisition  appears  to  be  necessary. 

11.  Comment:  Customers  and  the 
broader  public  should  have  opportunity 
to  comment  before  Western  signs  long- 
term  purchase  power  contracts. 

Response.  These  principles  provide 
opportunity  for  all  interested 
stakeholders  to  participate  in  the 
development  of  resource  evaluation 
criteria  by  an  Area  Office  for  project- 
specific  resource  acquisitions.  In 
addition,  customers  and  the  broader 
public  will  continue  to  have  an 
opportunity  to  comment  on  power 
marketing  plans  which  determine  the 
need  for  long-term  purchase  power 
contracts.  It  is  unnecessary  and 
duplicative  to  have  an  additional 
comment  opportunity  on  individual 
contracts  implementing  the  evaluation 
criteria  decisions. 

12.  Comment:  The  transmission 
planning  evaluation  criteria  should 
include  the  following  criteria  that  were 
discussed  at  the  January  12,  1995, 
public  meeting:  (1)  increased  revenues 
from  new  transmission  exceed  costs;  (2) 
customers  benefit  sufficiently  that  they 


support  the  project;  or  (3)  new  facilities 
are  funded  directly  by  others. 

Response:  Western  does  not  feel  that 
it  is  appropriate  to  include  these  criteria 
in  the  final  principles  of  IRP  since  they 
are  part  of  Western's  internal  decision 
rules  as  currently  adopted  in  its 
strategic  planning  process  that  may 
change  from  time  to  time  based  on 
customer  feedback  or  Department  of 
Energy  or  Congressional  direction. 
However,  Western  is  committed  to  our 
strategic  planning  process  which 
currently  Includes  these  evaluation 
criteria.  The  intent  of  the  principles  of. 
IRP  as  applied  to  transmission  planning 
is  to  foster  wide  and  early  public 
involvement  and  a  free  exchange  of 
ideas  to  develop  alternatives  that  best 
meet  regional  needs. 

13.  Comment:  Western  should  change 
the  scope  to  specify  purchases  for  2 
years  or  longer  or  recurring  purchases  of 
more  than  250  gigawatthours  per  year. 

Response:  Western  believes  such  a 
requirement  in  the  scope  would  reduce 
the  flexibility  of  the  Area  Offices  and 
interested  stakeholders  to 
collaboratively  determine  the  amount  of 
recurring  purchases  that  would  justify 
use  of  these  principles.  At  the  January 
12,  1995,  ftieeting.  Western  described  a 
"continuous"  or  "recurring"  purchase 
to  mean.  "*   *   *  a  resource  need, 
capacity  and/or  energy  of  a  fixed 
quantity  and  seasonal  pattern  and  ovei^ 
an  extended  period,  usually  longer  than 
5  years."  Western  believes  that  it  is 
important  to  maintain  flexibility  within 
these  principles. 

14.  Comment:  The  principles  of  IRP 
do  not  apply  to  transmission  planning. 

Response:  Western  believes  that  the 
principles  of  IRP  do  apply  for  public 
participation  and  consideration  of 
alternatives  to  construction. 

15.  Comment:  One  commenter  asked 
several  questions  concerning 
implementation  of  these  principles: 
What  are  classified  as  renewables?  Will 
decentralized,  smaller  resources,  such 
as  PV,  be  considered  as  renewables? 
Will  public  education  and  incentives  for 
conservation  be  included  in  DSM 
programs?  Will  global  climate  change 
needs  be  included  in  considerations  of 
environmental  impact? 

Response:  Western  believes  that 
consideration  of  these  important  issues 
at  this  time  is  beyond  the  scope  of  these 
princi'ples.  However,  these  issues  will 
be  considered  in  Area  Office 
development  of  evaluation  criteria  for 
specific  resource  acquisition  or 
transmission  planning  activities. 
SCOPE:  The -principles  of  IRP  will  apply 
specifically  to: 

1.  Resource  acquisitions  involving  a 
commitment  to  purchase  a  resource 
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continuously  or  a  commitment  to  make 
recurring  purchases.  Normally,  formal 
principles  will  not  be  applied  to 
unpredictable  seasonal  purchases,  day- 
to-day  economy  energy  purchases,  and 
other  short-term  transactions. 

2.  New  or  upgraded  transmission 
system  construction  with  a  1995  total 
cost  estimate  in  excess  of  $5  million  for 
an  individual  project.  This  1995  cost 
level  will  be  adjusted  each  year  using 
the  construction  cost  index.  Normally, 
formal  principles  of  IRP  will  not  be 
applied  to  transmission  facilities  needed 
for  reliability.  Transmission  facilities 
needed  for  reliability  will  be  based  on 
mitigating  problems  related  to  power 
system  operations  or  replacing  unsafe, 
aged,  worn  out,  or  inefficient 
equipment. 

where  practicable,  principles  of  IRP 
will  also  be  applied  informally  to  other 
Western  transmission  projects  and/or 
resource  acquisitions. 
PROPOSED  PRINCIPLES  OF  INTEGRATED 
RESOURCE  PtJkNNING: 

I.  Resource  Acquisition  Principles: 
Western's  resource  acquisition  activities 
will  be  determined  by  project-specific 
power  marketing  plans,  hydropower 
production  capability,  and  the 
application  of  the  following  proposed 

principles  of  IRP: 

1.  Western  will  consider  a  full  range 
of  resource  options,  both  supply-side 
and  demand-side,  as  well  as  renewable 
resource  options. 

2.  On  a  project-by-project  basis. 
Western,  through  a  public  process 
involving  interested  stakeholders,  will 
develop  criteria  to  be  used  in  evaluating 
power  resource  alternatives. 

3.  Evaluation  criteria  will  address 
cost,  environmental  impact, 
dependability,  dispatchability,  risk, 
diversity,  and  the  ability  to  verify 
demand-side  ahematives.  Evaluation 
criteria  will  be  reviewed  as  the  need  for 
resources  changes  or  when  long-term 
commitments  to  purchase  power  expire. 

4.  Evaluation  criteria  will  be 
consistent  with  Western's  power 
marketing  policy,  which  states  that 
Federal  power  is  to  be  marketed  in  such 
a  manner  as  to  encourage  the  most 
widespread  use  thereof  at  the  lowest 
possible  rates  to  consumers  consistent 
with  sound  business  principles.  The 
policy,  found  in  Delegation  Order  No. 
0204-108,  is  derived  from  statutes 
authorizing  the  sale  of  power  from  both 
Department  of  the  Army  and 
Department  of  the  Interior  hydroelectric 
projects.  These  statutes  include  section 
5  of  the  Flood  Control  Act  of  1944, 16 
U.S.C.  825  and  section  9(c)  of  the 
Reclamation  Project  Act  of  1939  . 

5.  Resource  acquisition  planning  will 
be  consistent  with  power  marketing 


plans  and  associated  contractual 
obligations. 

6.  Resource  acquisition  decisions  will 
be  documented  and  made  available  to 
Western's  power  customers  and  the 
public. 

II.  Transmission  Planning  Principles: 
Western's  transmission  planning  is 
conducted  to  assess  the  capability  of  the 
Federal  transmission  system  to  provide 
adequate  and  reliable  electric  service  to 
its  customers  and  the  interconnected 
power  grid.  The  principles  of  IRP  that 
will  apply  to  Western's  transmission 
planning  are  as  follows: 

1.  Western  will  conduct  early  and 
wide  public  involvement  to  confirm  the 
purpose  9tid  need  of  a  proposed 
transmission  project.  Western  proposes 
that  a  public  meeting  be  held  early  in 
the  planning  process  once  the  need  for 
system  modifications  has  been 
identified  and  prior  to  start  of  the 
National  Environmental  Policy  Act  of 
1969  (NEPA)  process.  To  the  extent 
appropriate.  Western's  use  of  principles 
of  IRP  for  transmission  planning  will 
include  existing  forums  and  customer 
partnerships  with  regard  to  public 
involvement. 

2.  At  the  public  meeting.  Western  will 
describe  the  need  to  be  met  and  seek 
comments  on  alternative  ways  to 
address  the  need,  including  demand- 
side  management,  new  construction,  or 
upgrade  of  existing  facilities. 

3.  Western  will  include  opportunity 
for  participation  in  the  early  and  wide 
public  involvement  process  by 
interested  parties,  including  power 
customers,  residents  of  the  area, 
environmental  groups,  various  resource 
suppliers,  including  renewable 
generation  entities,  and  other 
transmission  utilities  in  the  area,  as  well 
as  other  participants  in  the  proposed 
transmission  project  if  it  is  a  joint 
participation  project. 

4.  Alternatives  that  are  reasonable 
will  be  initially  evaluated  for  cost, 
general  environmental  impacts,  and 
system  reliability  concerns  in 
coordination  with  interested  parties. 
Data  from  this  initial  evaluation  will  be 
included  in  the  subsequent  NEPA 
analysis. 

5.  The  results  of  this  preliminary 
evaluation  will  be  made  available  to 
Western's  power  customers  and  the 
public. 

ENVIRONMENTAL  EVALUATION:  Methods, 

procedures,  and  criteria  for 
implementing  these  principles  of  IRP 
and  any  related  environmental  effects 
will  be  project-specific.  Western  will 
conduct  appropriate  public  processes 
under  NEPA  and  its  implementing 
regulations  for  these  project-specific 
actions. 


DETERMINATION  UNDER  EXECUTIVE  ORDER 
12866:  DOE  has  determined  this  is  not  a 
significant  regulatory  action  because  it 
does  not  meet  the  criteria  of  Executive 
Order  12866,  58  FR  51735.  Western  has 
an  exemption  from  centralized 
regulatory  review  under  Executive 
Order  12866;  accordingly,  no  clearance 
of  this  notice  by  the  Office  of 
Management  and  Budget  is  required. 

Issued  at  Golden,  Colorado.  May  17, 1995. 
J.M.  Shafer, 
Administrator. 
|FR  Doc.  95-14208  Filed  6-&-95:  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-S219-31 

Ambient  Air  Monitoring  Reference  and 
Equivalent  Methods;  Receipt  of 
Applications  for  Reference  and 
Equivalent  Method  Determinations 

Notice  is  hereby  given  that  the 
Environmental  Protection  Agency  has 
received  three  applications  for  reference 
or  equivalent  mediod  determinations 
under  40  CFR  part  53.  On  April  3, 1995. 
an  application  was  received  from 
Environnement  S.A..  Ill  bd, 
Robespierre,  78300  Poissy,  France,  to 
determine  if  their  Model  O341M  UV 
Absorption  Ozone  Analyzer  should  be 
designated  by  the  Administrator  of  the 
EPA  as  an  equivalent  method.  On  April 
4, 1995,  an  application  was  received 
bx3m  Horiba  Instruments  Incorporated, 
17671  Armstrong  Avenue.  Irvine. 
CaUfomia.  to  determine  if  their  Model 
APMA-360  Ambient  Carbon  Monoxide 
Monitor  should  be  designated  as  a 
reference  method.  And  on  April  24, 
1995,  an  application  was  received  from 
Environnement  S.A.,  111  bd, 
Robespierre,  78300  Poissy,  France,  to 
determine  if  their  Model  COllM  Gas 
Filter  Correlation  Carbon  Monoxide 
Analyzer  should  be  designated  as  a 
reference  method.  If.  after  appropriate 
technical  study,  the  Administrator 
determines  that  these  methods  should 
be  so  designated,  notice  thereof  will  be 
given  in  a  subsequent  issue  of  the 
Federal  Register.  For  additional 
information  regarding  receipt  of  any  of 
these  applications,  please  contact  Frank 
F.  McElroy  (MD-77).  Methods  Research 
and  Development  Division.  U.S.  EPA. 
Research  Triangle  Park.  NC.  27711 
(919-541-2622). 
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Dated:  May  24.  1995 
Joseph  K.  Alexander, 

Acting  Assistant  Administrator  for  Research 

and  Development. 

IFR  Doc.  95-14234  Filed  6-»-95;  8:45  ami 
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[FRL-S218-9] 

Process  Source  Opt-in  Program 
Technical  Background  Document 

agency:  EnviroRmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  draft  report  for  public 

comment. 

SUMMARY:  The  Acid  Rain  Division  (ARD) 
of  the  U.S.  Environmental  Protection 
Agency  (EPA)  is  preparing  this  technical 
background  document  to  gather  relevant 
information,  in  preparation  of  an 
upcoming  rulemaking,  on  various 
process  source  industries  that  emit 
sulfur  dioxide  (SO2).  This  rulemaking 
will  implement  section  410(d)  of  the 
1990  Clean  Air  Act  Amendments  and 
will  expand  participation  into  the  Opt- 
in  Program  for  process  sources  that  are 
able  to  meet  program  requirements. 

EPA  seeks  public  participation  in 
developing  this  rulemaking  to  build  a 
solid  technical  foundation  on  which  to 
establish  program  requirements.  In 
addition,  the  number  and  variety  of 
industries  that  could  potentially 
participate  in  this  program  make  public 
input  essential  in  crafting  a  regulation 
that  can  specifically  address  the  many 
aspects  of  participation  (e.g.  allowance 
allocation,  monitoring,  etc.)  and,  at  the 
same  time,  be  flexible  in 
accommodating  differing  approaches 
taken  in  different  industries. 
DATES:  The  draft  Process  Source  Opt-in 
Program:  Technical  Background 
Document  will  be  available  for  review 
and  comment.  EPA  requests  comments 
on  or  before  July  24, 1995. 
ADDRESSES:  AvailabiUty:To  obtain  a 
copy  of  the  draft  Process  Source  Opt-in 
Program:  Technical  Background 
Document  contact  the  Office  of  Air  and 
Radiation  Docket  and  Information 
Center  at  202-260-7548  or  202-260- 
7549  or  by  fax  at  202-260-4400.  Refer 
to  Docket  A-95-23. 

Comments:  Written  statements  should 
be  submitted  (in  duplicate  if  possible) 
to:  Adam  Klinger,  Acid  Rain  Division 
(6204J),  U.S.  Environmental  Protection 
Agency,  401  M  Street,  SW,  Washington, 
D.C.  20460. 

FOR  FURTHER  INFORMATION  CONTACT: 
Adam  Klinger,  Acid  Rain  Division 
(6204J),  U.S.  Environmental  Protection 
Agency,  401  M  Street,  SW,  Washington, 
D.C.  20460.  Telephone:  (202)  233-9122. 


Dated:  May  31.  1995. 
Brian  |.  McLean, 
Director.  Acid  Ftain  Division. 
[FR  Doc.  95-14232  Filed  6-«-95;  8:45  am) 
BiLUNO  cooc  aaeo  60  m 


[FRL-5218-8] 

Acid  Rain  Program:  Notice  of  Final 
Permits 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  permits. 

SUMMARY:  The  U.S.  Environmental 
Protection  Agency  (EPA)  is  approving  a 
5-year  sulfur  dioxide  compliance  plan, 
according  to  the  Acid  Rain  Program 
regulations  (40  CFR  part  72),  for  the 
following  2  utility  plants:  Baldwin  and 
Havana  in  Illinois. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cecilia  Mijares,  (312)  886-0968,  EPA 
Region  5,  Air  and  Radiation  Division,  77 
West  Jackson  Blvd.,  Chicago,  IL,  60604. 

Dated:  May  31.  1995. 
Brian  J.  McLean, 

Director,  Acid  Rain  Division,  Office  of 

Atmospheric  Programs,  Office  of  Air  and 

Radiation. 

[FR  Doc.  95-14230  Filed  6-8-95:  8:45  ami 
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tER-FRL-4723-8] 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  May  1. 1995  through  May  5, 
1995  pursuant  to  the  Environmental 
Review  Process  (ERP),  under  Section 
309  of  the  Clean  Air  Act  and  Section 
102(2)(c)  of  the  National  Environmental 
Policy  Act  as  amended.  Requests  for 
copies  of  EPA  comments  can  be  directed 
to  the  Office  of  Federal  Activities  at 
(202) 260-5076. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (EISs)  was  published  in  FR 
dated  April  14,  1995  (72  FR  19047). 

Draft  EISs 

ERP  No.  D-BLM-f65229-MT 

Rating  EC2,  Sweet  Grass  Hills 
Resource  Management  Plan 
Amendment,  Implementation,  West 
HiLine  Resource  Management  Plaa, 
Toole  and  Liberty  Counties,  MT. 

Summary:  EPA  expressed 
environmental  concerns  regarding 
potential  impacts  to  water  resources 
wildlife  resources,  air  quality  and 
cultural  resources  which  should  be 


avoided  in  order  to  fully  protect  the 
environment.  EPA  requested  that 
additional  information  regarding  these 
issues  be  included  in  the  final 
document. 

ERP  No.  D-DOE-L05210-00 

Rating  E02,  Resource  Contingency 
Program,  Construction  and  Operation,  ■ 
Three  Proposed  Plant  Sites,  Chelalis 
Hermiston  and  Satsop  Power  Projects, 
Lewis  and  Grays  Harbor  Counties,  WA 
and  Washington  and  Umattilla 
Counties,  OR. 

Summary:  EPA  expressed 
environmental  objections  based  on 
potential  water  quality  and  wetland 
impacts.  EPA  requested  additional 
information  concerning  the  alternatives 
for  potential  cumulative  impacts  and 
proposed  mitigation  and  monitoring. 

ERP  No.  D1-DOE-A00J63-00 

Rating  EC2,  Programmatic  EIS- 
Tritium  Supply  and  Recycling  Facilities 
Siting,  Construction  and  Operation, 
Implementation,  Idaho  National 
Engineering  Laboratory,  ID;  Nevada  Test 
Site,  NV;  Oak  Ridge  Reservation,  TN; 
Pantex  Plant,  TX  or  Savannah  River 
Site.  SC. 

Summary:  EPA  endorsed  the 
accelerator  technology  as  the  most 
environmentally  preferred  technology 
and  noted  that  each  site  has  a  unique  set 
of  environmental  challenges  to  mitigate. 
EPA  requested  additional  information  in 
the  final  EIS  concerning  groundwater, 
aquifer  impacts,  and  emergency 
preparedness. 

Final  EISs 

ERP  No.  F-DOD-Kl  1 057-CA 

California  Acoustic  Thermometry  of 
Ocean  Climate  (ATOC)  Program  and 
Marine  Mammal  Research  Program 
(MMRP),  Funding,  Marine  Mammal 
Research  Permit  and  COE  Nationwide 
Permits  Issuance,  Monterey  County,  CA. 

Summary:  Review  of  the  Final  EIS 
was  not  deemed  necessary.  No  comment 
letter  was  sent  to  the  preparing  Agency. 

ERP  No.  F-DOE-A00166-00 

NAT,  Programmatic  Spent  Nuclear 
Fuel  Management  and  Idaho  National 
Engineering  Laboratory  Environmental 
Restoration  and  Waste  Management 
Programs,  Implementation. 

Summary:  EPA  environmental 
concerns  on  the  draft  environmental 
impact  statement  have  been  adequately 
addressed. 

ERP  No.  F-NPS-K61 130-HI 

Haleakala  National  Park  General 
Management  Plan  and  Conceptual 
Framework,  Implementation,  Island  of 
Maui,  Maui  County,  HI. 
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Summary:  Review  of  the  final  EIS  was 
not  deemed  necessary.  No  comment 
letter  was  sent  to  the  preparing  Agency. 

Dated:  lune  6,  1995. 
William  D.  Dickerson, 
Director,  SEP  A  Compliance  Division.  Office 
of  Federal  Activities. 
(FR  Doc.  95-14224  Filed  6-8-95;  8:45  ami 
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[ER-FRL-4723-7] 

Environmental  Impact  Statements; 
Notice  of  Availability 

Responsible  Agency:  Office  of  Federal 
Activities,  General  Information  (202) 
260-5076  OR  (202)  260-5075.  Weekly 
receipt  of  Environmental  Impact 
Statements  Filed  May  29. 1995  Through 
June  02, 1995  Pursuant  to  40  CFR 
1506.9. 

EIS  No.  950223.  DRAFT  EIS.  USA.  AR. 

Pine  Bluff  Arsenal  Disposal  of 
Chemical  Agents  and  Munitions  Stored, 
Construction  and  Operation,  Approval 
of  Permits,  Jefferson  County,  AR,  Due: 
July  24, 1995,  Contact:  Trent  Moxley 
(800) 488-0648. 

EIS  No.  950224.  FINAL  EIS.  AFS.  OR 

East  Fork  Deer  Creek  Long-Term 
Ecosystem  Productivity  Research  Study, 
Implementation,  Willamette  National 
Forest,  Blue  River  Ranger  District,  Lane 
County,  OR,  Due:  July  10.  1995.  Contact: 
Lynn  Burditt  (503)  822-3317. 

EIS  No.  950225.  FINAL  EIS.  EPA.  CA 

Joint  Water  Pollution  Control  Plant 
(JWPCP),  Full  Secondary  Treatment 
Upgrade  Project,  Construction  and 
Funding,  City  of  Carson,  Los  Angeles 
County,  CA,  Due:  July  10, 1995,  Contact: 
Elizabeth  Borowiec  (415)  744-1948. 

EIS  No.  950226.  DRAFT  EIS.  FHW,  WA 

WA-20  Transportation 
Improvements,  between  Fredonia  (WA- 
536)  and  Interstate  5)  Burlington. 
Funding,  Right-of-Way  Acquisition  and 
COE  Section  404  Permit,  Skagit  County, 
WA,  Due:  July  24. 1995,  Contact:  Gene 
Fong (360)  753-2120. 

EIS  No.  950227,  FINAL  EIS.  NPS.  PA, 

White-Tailed  Deer  Management  Plan, 
Implementation,  Gettysburg  National 
Military  Park  and  Eisenhower  Historic 
Site,  Adams  County.  PA.  Due:  July  10, 
1995,  Contact:  John  A.  Latschar  (717) 
334-0909. 

EIS  No.  950228,  REVISED  DRAFT  EIS. 
FHW.AK 

Whittier  Access  Project,  Additional 
Information,  Construction  between  Port 


of  Whittier  and  Seward  Highway, 
Funding,  Right-of-Way  Agreement  and 
COE  Section  10  and  404  Permits, 
Chugauch  National  Forest,  Municipality 
of  Anchorage.  City  of  Whittier.  AK.  Due: 
July  24.  1995,  Contact:  Phillip  Smith 
(907)  586-7428. 

EIS  No.  950229.  DRAFT  EIS.  NOA.  ME, 
RL  NJ.  CT,  NY 

Scup  (Stenotomus  Chrysops)  Fishery 
Amendment,  Fishery  Management  Plan 
(FMP),  Implementation,  Elimination  or 
Prevention  of  Over  Fishing  in  the 
Exclusive  Economic  Zone  (EEZ), 
Approval  and  Permits,  ME,  CT,  RI,  NY 
and  NJ,  Due:  July  24, 1995,  Contact: 
RoUand  A.  Schmitten  (301)  713-2239. 

EIS  No.  950230.  FINAL  EIS.  DOE.  WA 

Washington  Windplant  No.  1, 
Construction  and  Operation,  115 
Megawatt  (MW)  Windpower  Project, 
Conditional-Use-Permit,  NPDES  and 
COE  Section  404  Permits,  Klickitat 
County,  WA,  Due:  July  10, 1995, 
Contact:  Kathy  Fisher  (800)  622-4520. 

EIS  No.  950231.  FINAL  EIS.  BOP.  PA 

Federal  Prison  Camp — Scranton, 
Pennsylvania,  Construction,  Operation 
and  Site  Selection,  Jessup  Borough, 
Lackawanna  County,  PA,  Due:  July  10, 
1995,  Contact:  David  J.  Dorworth  (202) 
514-6470. 

EIS  No.  950232.  FINAL  EIS.  FHW,  NC 

US  117  Corridor  Improvement  Project, 
US  13/70  at  Goldsboro,  north  to  US  301 
in  Wilson.  Funding  and  Section  404 
Permit.  Wayne  and  Wilson  Counties. 
NC.  Due:  July  24, 1995,  Contact: 
Nicholas  L.  Graf  (919)  856--4346. 

EIS  No.  950233,  FINAL  EIS.  FHW.  WV 

US  52  (Tolsia  Highway) 
Transportation  Improvement,  Kenova  to 
Nolan  (1-64  to  US  119),  Funding.  Wayne 
and  Mingo  Counties.  WV.  Due:  July  10. 
1995,  Contact:  David  Bender  (304)  347- 
5928. 

EIS  No.  950234.  FINAL  EIS.  AFS.  AK 

Polk  Inlet  Project,  Long-Term  Timber 
Sale  Contract,  Implementation,  Tongass 
National  Forest,  Prince  of  Wales  Island, 
AK,  Due:  July  10,  1995,  Contact:  Dave 
Arrasmith  (907)  225-3101. 

EIS  No.  950235,  DRAFT  EIS.  AFS.  MT 

Two  Joe  Timber  Sales, 
Implementation,  Lolo  National  Forest, 
Superior  Ranger  District,  St.  Regis  River, 
Mineral  County,  MT,  Due;  July  24,  1995, 
Contact:  Terry  Egenhoff  (406)  822-4233. 

EIS  No.  950236.  DRAFT  EIS,  IBR.  MT 

Tongue  River  Basin  Project, 
Implementation.  Tongue  River  Dam  and 


Reservoir,  COE  Section  404  Permit, 
Bighorn  County,  MT,  Due:  August  04. 
1995,  Contact:  EdwArd  M.  Pettit  (406) 
444-6646. 

EIS  No.  950237.  REVISED  DRAFT  EIS. 
DOE.WA 

Yakima  River  Basin  Fisheries  Project, 
Updated  and  Additional  Information, 
Construction,  Operation  and 
Maintenance,  Funding,  COE  Section  10/ 
404  Permits  and  NPDES  Permit,  Yakima 
Indian  Nation,  Yakima  County,  WA, 
Due:  July  24, 1995,  Contact;  Nancy 
Weintraub  (800)  622-4520. 

EIS  No.  950238.  FINAL  EIS.  SFW.  NV 

Desert  Tortoises  (Gopherus  Agassizii) 
Habitat,  Issuance  of  Permit  to  Allow 
Incidental  Take,  Federal  Land  and  Non- 
Federal  Land,  Clark  County,  NV,  Due: 
July  10.  1995,  Contact:  Al  Pfister  (303) 
231-6241. 

EIS  No.  950239,  FINAL  EIS,  DOE.  PA 

York  County  Energy  Partners 
Cogeneration  FaciUty,  Funding, 
Construction  and  Operation,  250 
Megawatt  Coal-Fired  Cogeneration 
Facility,  Clean  Coal  Technology 
Program  (CCTP),  North  Codorus 
Township,  York  County,  PA,  Due:  July 
10, 1995,  Contact:  Jan  K.  Wachter  (304) 
285-4607. 

Amended  Notices 

EIS  No.  950085.  DRAFT  EIS.  AFS.  ID 

Thunderbolt  Wildfire  Recovery 
Project,  Implementation,  Boise  and 
Payette  National  Forests,  Valley  County, 
ID,  Due:  July  03, 1995,  Contact:  Steve 
Patterson  (208)  364-7400.  Published  FR 
03-17-95 — Review  period  extended. 

EIS  No.  950118.  DRAFT  EIS,  IBR,  WA. 
ND.  OR.  ID.  NV.  MT.  SD.  WY.  NB.  UT. 
CO.  CA.  NM.  OK.  KS.  AZ.  TX 

Acreage  Limitation  and  Water 
Conservation  Rules  and  Regulations. 
Revised  and/or  New  Rules  for 
Replacement  and  Expansion  of  Existing 
Rules  pertaining  to  the  Administration 
of  the  Reclamation  Reform  Act  of  1982, 
Implementation  in  Seventeen  Western 
States,  Due:  June  26,  1995,  Contact: 
RonaldJ.'^chuster  (303)  236-9336. 
Published  Fir04-7-95 — Review  period 
extended. 

EIS  No.  950188,  DRAFT  EIS,  USN,  CA 

San  Diego  Homeporting  Facilities 
Construction  and  Operation  to  Support 
Berthing  One  NIMITZ  Class  Aircraft 
Carrier,  Implementation,  San  Diego 
County,  CA,  Due:  June  26. 1995, 
Contact:  Robert  Hexton  (619)  532-3761. 
Published  5-12-95— Telephone  Number 
Correction. 
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EIS  No.  950196.  LEGISLATIVE  DRAFT, 
AFS.  OR 

Dutch  Flat  Creek,  Killamacue  Creek 
and  Rock  Creek  Wild  and  Scenic  River 
Study,  Designation  or  Nondesignation, 
National  Wild  and  Scenic  River  System, 
Wallowa- Whitman  National  Forest, 
*  -nerican  Rivers,  Baker  County,  OR. 

je:  August  17,  1995,  Contact:  Steve 
Davis  (503)  523-1316.  Published  FR— 
05-19-95  Due  Date  Correction. 

Dated:  )une  06.  1995. 
Wiliun  D.  Dickenon. 

Director,  NEPA  Compliance  Division.  Office 
of  Federal  Activities. 
IFR  Doc.  95-14226  Filed  6-8-95;  8:45 
BnuNG  cooc  taco-ap-u 


[FRL-6218-7] 

Public  Meeting  on  Drinking 
Consumer  Awareness  Project 

Notice  is  hereby  given  that  the  U.S. 
Environmental  Protection  Agency  (EPA) 
is  holding  a  public  meeting  on  drinking 
water  consumer  awareness  on  June  26, 
1995.  from  9:00  a.m.  to  4:00  p.m.  at 
Resolve.  Inc.,  2828  Pennsylvania 
Avenue  NW.,  Washington,  DC.  The 
purpose  of  the  meeting  is  to  obtain 
ideas,  suggestions  and  options  for 
activities  the  Agency  may  undertake  to 
improve  consumer  awareness  of 
drinking  water  protection  and  safety 
issues,  including  the  possible 
streamlining  of  Public  Notice 
requirements  currently  in  effect  imder 
Section  1414  of  the  Safe  Drinking  Water 
Act. 

As  part  of  a  comprehensive  review  of 
the  federal  safe  drinking  water  program, 
EPA's  report.  Strengthening  the  Safety 
of  Our  Drinking  Water.  (March  1995) 
identiHed  the  following  «»ctior»  item  as  a 
priority: 

Give  Americans  More  Information  About 
Our  Drinlcing  Water  In  cooperation  with 
water  suppliers,  states,  citizen  groujjs.  and 
other  stakeholders.  EPA  is  seeking  ways  to 
improve  consumer  information.  Broader 
public  understanding  and  support  for 
drinlung  water  protection  measures  could  be 
achieved  through  inexf)ensive.  simple  steps, 
such  as  informing  consumers  (perhaps 
directly  on  their  bills)  about  (1)  the  source  of 
incoming  water  which  the  utility  must  turn 
into  safe  tap  water,  and  (2)  water  testing 
results  and  the  actions  necessary  to  address 
|K)tential  problems. 

EPA  plans  to  ask  participants  at  the 
J,       June  26.  1995.  meeting  to  assist  in 
*      identifying  and  prioritizing  activities 
the  Agency  can  carry  out  under  current 
legislative  authorities  to  implement  this 
agenda  item.  Such  approaches  may 
include,  for  example:  partnerships  with 
stakeholder  organizations;  pilot  projects; 


the  publication  of  data  or  reports;  and 
support  of  community-based  projects. 
Participants  will  also  be  asked  to 
provide  their  views  on  the  possible 
streamlining  of  current  regulations 
under  the  federal  Safe  Drinking  Water 
Act  that  require  water  system  operators 
to  notify  the  public  of  violations  of  safe 
drinking  water  standards. 

Following  the  public  meeting,  EPA 
intends  to  provide  meeting  summaries 
to  senior  EPA  managers  to  oversee  the 
development  of  an  action  plan 
consistent  with  available  resources.  The 
meeting  summary  and  the  action  plan 
will  be  provided  to  the  National 
Drinking  Water  Advisory  Council  for  its 
comment.  Additional  public  meetings 
are  not  planned  at  this  time,  but 
participants  at  the  Jiuie  26, 1995, 
meeting  will  be  asked  whether 
additional  public  meetings  (or  other 
means  of  involvement)  are 
recommended.  Final  decisions 
concerning  the  implementation  of  the 
consumer  awareness  project  will  be 
made  by  Assistant  Administrator  for 
Water,  Robert  Perciasepe. 

Alternatively  or  in  addition  to  the 
public  meeting,  member  of  the  public 
may  submit  written  comments  to  EPA 
for  up  to  fifteen  days  after  the  meeting. 
These  comments  should  be  sent  to 
Charlene  Shaw,  EPA,  Office  of  Ground 
Water  and  Drinking  Water  (4601),  401  M 
Street,  SW..  Washington,  DC  20"460. 
Members  of  the  public  who  wish  to 
attend  the  meeting,  should  call  EPA's 
Safe  Drinking  Water  Hotline  at  1-800- 
426-4791.  A  package  of  meeting 
materials  will  be  mailed  to  callers  prior 
to  June  26,  1995.  If  you  do  not  plan  to 
participate,  but  wish  to  receive  the 
docxmients  and  materials  prepared  for 
and  subsequent  to  the  meeting,  you  may 
also  call  EPA's  Safe  Drinking  Water 
Hotline  to  request  this  information. 

A  limited  number  of  telephone  lines 
have  been  reserved  for  members  of  the 
public  wishing  to  participate  in  the  June 
26,  1995,  meeting  by  telephone. 
Telephone  lines  will  be  available  on  a 
"first  come,  first  served"  basis  to 
members  of  the  public  who  contact  EPA 
prior  to  June  21, 1995.  EPA  will  cover 
long  distance  telephone  charges  for 
meeting  participants.  General  questions 
about  the  meeting  process  and 
telephone  participation  should  be 
directed  to  Charlene  Shaw  with  EPA's 
Office  of  Ground  Water  and  Drinking 
Water  at  (202)  260-2285. 

Dated:  )une  2,  1995. 
Cynthia  C  Dougherty, 

Director.  Office  of  Ground  Water  and  Drinking 
Water. 
IFR  Doc.  95-14231  Filed  6-8-95;  8:45  am] 

BILUNC  cooc  »MO-60-M 


[OPPTS-00170;  FRL-4959-4] 

Forum  on  State  and  Tribal  Toxics 
Action  (FOSTTA)  Projects;  Open 
K/leetings 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  open  meetings. 

SUMMARY:  The  four  Projects  of  the 
Forum  on  State  and  Tribal  Toxics 
Action  (FOSTTA)  will  hold  meetings 
open  to  the  public  at  the  time  and  place 
listed  below  in  this  notice. 
DATES:  The  four  Projects  will  meet  June 
26, 1995  from  8  a.m.  to  5  p.m.,  with  a 
plenary  session  from  1  p.m.  until  2  p.m., 
and  on  June  27, 1995,  from  8  a.m.  to 
noon. 

ADDRESSES:  The  meetings  will  be  held 
at:  The  Holiday  Inn,  480  King  St.. 
Alexandria,  VA. 

FOR  FURTHER  INFORMATION  CONTACT: 
Erica  Phipps,  Office  of  Pollution 
Prevention  and  Toxics  (7408),  U.S. 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington.  DC  20460. 
Telephone:  (202)  260-9094. 
SUPPLEMENTARY  INFORMATION:  FOSTTA. 
a  group  of  State  and  Tribal  toxics 
environmental  managers,  is  intended  to 
foster  the  exchange  of  toxics-related 
program  and  enforcement  information 
among  the  States/Tribes  and  between 
the  States/Tribes  and  U.S.  EPA's  Office 
of  Prevention,  Pesticides  and  Toxic 
Substances  (OPPTS)  and  Office  of 
Enforcement  and  Compliance  Assurance 
(OECA).  FOSTTA  currently  consists  of 
the  Coordinating  Committee  and  four 
issue-specific  Projects.  The  Projects  are: 
(1)  The  Toxics  Release  Inventory 
Project;  (2)  The  State  and  Tribal 
Enhancement  Project;  (3)  The  Chemical 
Management  Project;  and  (4)  The  Lead 
(Pb)  Project. 

List  of  Subjects 

Environmental  protection. 

Dated;  June  1,  1995. 
James  B.  Willis, 

Acting  Director,  Environmental  Assistance 
Division.  Office  of  Pollution  Prevention  and 
Toxics. 
IFR  Doc.  95-14203  Filed  6-8-95;  8:45  am] 

BILUNOCOOC  6a«0  60  T 


[OPPTS-211042;  FRL-4960-4) 

TSCA  Section  21  Petition;  Notice  of 
Receipt 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 
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SUMMARY:  This  notice  aimounces  receipt 
of  a  petition  submitted  by  24 
organizations  under  section  21  of  the 
Toxic  Substances  Control  Act  (TSCA), 
and  requests  comments  on  the  petition. 
The  petition  asks  EPA  to  issue  a  rule 
under  section  6  of  TSCA,  requiring 
cement  manufacturers  who  bum 
hazardous  wastes  as  fuel  in  their  kilns 
to  label  their  product  with  a  notice  to 
that  effect.  The  requested  label  would: 
(1)  Note  that  the  cement  had  been  made 
while  burning  hazardous  waste;  (2)  state 
that  the  product  contained  residuals  of 
that  waste,  including  increased  amounts 
of  toxic  and  carcinogenic  metals;  and  (3) 
caution  users  to  avoid  emitting  or 
breathing  dust  from  the  product,  and  to 
avoid  direct  contact.  Under  TSCA 
section  21,  the  Agency  must  respond  by 
July  18. 1995. 

ADDRESSES:  Persons  wishing  to  provide 
comments  to  the  Agency  should  submit 
them  to:  TSCA  Document  Receipt  Office 
(7407).  Office  of  Pollution  Prevention 
and  Toxics.  Environmental  Protection 
Agency.  Rm.  E-G99.  401  M  St..  SW., 
Washington,  DC  20460.  Attention: 
Docket  Number  OPPTS-211042.  A 
public  version  of  the  record  is  available 
in  the  TSCA  Nonconfidential 
Information  Center  (NCIC).  from  noon  to 
4  p.m.,  Monday  though  Friday,  except 
legal  holidays.  The  TSCA  NCIC  is 
located  in  Rm.  NE-B607,  Northeast 
Mail,  401  M  St.,  SW..  Washington.  DC 
20460. 

Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to: 
ncic@epamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCII  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  in  5.1 
file  format  or  ASCII  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  the  docket  number 
•'OPPTS-211042."  No  Confidential 
Business  Information  (CBI)  should  be 
submitted  through  e-mail.  Electronic 
comments  on  this  notice  may  be  filed 
online  at  many  Federal  Depository 
Libraries.  Additional  information  on 
electronic  submissions  can  be  found  in 
the  SUPPLEMENTARY  INFORMATION  unit  of 
this  document. 

DATES:  To  be  of  greatest  use  to  EPA  in 
responding  to  the  petition,  comments 
should  be  received  on  or  before  June  23. 
1995.  However,  the  Agency  will  accept 
comments  received  after  that  date. 
FOR  FURTHER  INFORMATION  CONTACT: 
Edward  M.  Brooks,  Chemical  Control 
Division  (7405).  Office  of  Pollution 
Prevention  and  Toxics.  Environmental 
Protection  Agency.  Rm.  E-201C.  401  M 


St.,  SW.,  Washington,  DC  20460, 
Telephone:  (202)  260-3754,  e-mail: 
brooks.edward€tepamail.epa.gov. 

SUPPLEMENTARY  INFORMATION:  On  April 
19,  1995,  EPA  received  a  petition  under 
section  21  of  TSCA  horn  24 
organizations  located  in  10  States. 
Section  21  of  TSCA  allows  citizens  to 
petition  EPA  to  initiate  a  proceeding  for 
the  issuance,  amendment,  or  repeal  of  a 
rule  under  section  4,  6,  or  8  or  an  order 
under  section  5(e)  or  6(b)(2).  A  section 
21  petition  must  set  forth  facts  which 
the  petitioner  believes  establish  the 
need  for  the  action  requested.  EPA  is 
required  to  grant  or  deny  the  petition 
within  90  days.  If  EPA  grants  the 
petition,  the  Agency  must  promptly 
commence  an  appropriate  proceeding.  If 
EPA  denies  the  petition,  the  Agency 
must  publish  its  reasons  for  the  denial 
in  the  Federal  Register.  Within  60  days 
of  denial,  petitioners  may  commence  a 
civil  action  in  a  U.S.  district  court  to 
compel  initiation  of  the  requested 
rulemaking.  When  reviewing  a  petition 
for  a  new  rule,  as  in  this  case,  the  court 
must  provide  an  opportunity  for  de 
novo  review  of  the  f)etition.  After 
hearing  the  evidence,  the  court  can 
order  EPA  to  initiate  the  requested 
action. 

Petitioners'  request  for  a  mandatory 
labeling  rule  under  section  6  of  TSCA  is 
based  upon  assertions  that  burning 
hazardous  waste  fuel  in  cement  kilns 
concentrates  toxic  metals  in  cement  and 
cement  products  to  levels  at  which  they 
pose  an  unreasonable  risk  to  human 
health  and  the  environment.  EPA  has 
commenced  a  review  and  evaluation  of 
this  petition.  Anyone  with  relevant 
information  or  interest  may  submit 
comments  on  the  petition  or  on  other 
information  in  the  docket.  The  Agency 
will  be  considering  the  following  issues: 

1.  Whether  or  not — and,  if  so,  the 
extent  to  which  burning  hazardous 
waste  fuel  in  cement  kilns  elevates 
concentrations  of  toxic  metals  in  cement 
distributed  in  commerce. 

2.  The  contribution  that  burning 
hazardous  waste  fuel  makes  to 
concentrations  of  toxic  metals  in  cement 
relative  to  other  factors  such  as  (a) 
concentrations  in  the  original  feedstock, 
(b)  recycling  of  cement  kiln  dust  (with 
or  without  using  hazardous  waste  fuel), 
and  (c)  operating  equipment  and 
practices. 

3.  High-end  and  typical 
concentrations  of  toxic  metals  found  in 
cement  produced  by  facilities  that  do 
and  do  not  use  hazardous  waste  fuel. 

4.  The  major  source  of  variations  in 
these  concentrations  from  one  facility  to 
another. 

5.  The  populations  at  greatest  risk. 


6.  The  adverse  effects  most  likely  to 
be  experienced  by  these  populations. 

7.  "The  concentrations  of  toxic  metals 
in  cement  at  which  those  effects  are 
likely  to  occur. 

8.  Value  added  by  the  proposed  label 
to  labeling  currently  required  under  the 
Occupational  Safety  and  Health 
Administration's  Hazard 
Communication  regulations. 

A  record  has  been  established  for  this 
section  21  petition  under  docket 
number  "OPPTS-211042"  (including 
comments  and  data  submitted 
electronically  as  described  below).  The 
record  includes  a  copy  of  the  petition 
and  supplementeiry  information 
submitted  to  the  Agency  by  the 
petitioner.  The  Agency  will  include  all 
comments  and  information  received  in 
response  to  this  notice,  as  well  as  other 
relevant  material.  A  public  version  of 
this  record,  including  printed,  paper 
versions  of  electronic  comments,  which 
does  not  include  any  information 
claimed  as  CBI,  is  available  for 
inspection  from  noon  to  4  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 
the  TSCA  NCIC,  Rm.  NE-B607,  401  M 
St.,  SW.,  Washington.  DC  20460. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

ncic®epamail. epa.gov 

Electronic  comments  must  be 
submiKed  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this  document, 
as  well  as  the  public  version,  as 
described  above  will  be  kept  in  paper 
form.  Accordingly.  EPA  will  transfer  all 
comments  received  electronically  into 
printed,  paper  form  as  they  are  received 
and  will  place  the  paper  copies  in  the 
official  rulemaking  record  which  will 
also  include  all  comments  submitted 
directly  in  writing.  The  official  record  is 
the  paper  record  maintained  at  the 
address  in  ADDRESSES  at  the  beginning 
of  this  document. 

List  of  Subjects 

Environmental  protection. 

Dated:  June  2.  1995. 
Charles  M.  Auer. 

Director.  Chemical  Control  Division.  Office 
of  Pollution  Prevention  and  Toxics. 
(PR  Doc.  95-14204  Filed  6-8-95;  8:45  am] 

BILUNG  COOE  6960-SO-F 


[FRL-6217-e] 

Massachusetts  Marine  Sanitation 
Device  Standard;  Receipt  of  Petition 

Notice  is  hereby  given  that  a  petition 
has  been  received  from  the  State  of 
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Massachusetts  requesting  a 
determination  of  the  Regional 
Administrator.  U.S.  Environmental 
Protection  Agency,  pursuant  to  Section 
312(0(3)  of  Public  Law  92-500  as 
amended  by  Public  Law  95-217  and 
Public  Law  100-4.  that  adequate 
facilities  for  the  safe  and  sanitary 
removal  and  treatment  of  sewage  from 
all  vessels  are  reasonably  available  for 
Wellfleet  Harbor,  in  the  Town  of 
Wellfleet,  County  of  Barnstable,  State  of 
Massachusetts,  to  qualify  as  a  "No 
Discharge  Area"  (NDA).  The  areas 
covered  under  this  petition  include  all 
the  waters  and  tributaries  of  Wellfleet 
Harbor  enclosed  by  a  line  drawn 
between  Jeremy  Point  (latitude  41°  52' 
40"  Longitude  70°  04'  00")  eastward  to 
the  Wellfleet-Eastham  town  line  at  the 
mouth  of  Hatches  Creek. 

The  State  of  Massachusetts  has 
certified  that  there  will  be  three  disposal 
facilities  available  to  service  vessels  in 
Wellfleet  Harbor.  The  facilities  will  be 
operated  by  the  Town  of  Wellfleet 
through  the  Office  of  the  Harbormaster. 
These  facilities  are  available  between 
the  hours  of  6:00  am  and  8:00  pm.  seven 
days  a  week,  from  mid-May  to  mid- 
November.  Outside  of  these  hours 
appointments  can  be  made  by  calling 
the  Harbormaster's  office  at  (508)  349- 
0320  or  by  radio  on  Channel  9.  There  is 
no  fee  for  pump-out  services. 

Two  of  tne  disposal  services  are 
rolling  pump-out  facilities  located  on 
the  town  dock.  Each  pump  is  capable  of 
evacuating  and  discharging  to  head 
differences  of  15  feet.  CDne  rolling 
facility  has  a  capacity  of  25  gallons  and 
the  other  has  a  capacity  of  40  gallons. 
The  third  pump-out  facility  is  a  22-foot 
pump-out  boat  with  a  holding  capacity 
of  300  gallons.  In  addition,  there  is  a 
restroom  facility  located  on  the  town 
dock  and  will  be  used  for  emptying  of 
portable  toliet  devices.  All  three  pump- 
out  facilities  are  expected  to  be 
operational  by  mid  June. 

All  sanitary  wastes  removed  from 
boats  are  transferred  to  a  3500  gallon 
tight  tank  storage  facility  located  near 
the  Harbormaster's  office.  These  tanks 
are  fitted  with  alarms  that  activate  in 
time  to  ensure  waste  removal  long 
before  the  capacity  is  reached.  The 
Town  of  Wellfleet  has  an  annual 
agreement  with  a  septage  pumper  to 
service  the  holding  tanks  at  the  town 
marina.  The  septage  is  transported  to 
the  Tri-Town  Septage  Treatment 
Facility  in  Orlean,  and  occasionally,  to 
the  Upper  Blackstone  Septage 
Treatment  Facility.  Trucks  used  by  the 
septage  pumpers  are  inspected  annually 
by  the  town  to  ensure  tightness. 

The  approximate  nurnoer  of  boats 
using  the  harbor  at  present  is  200  slips. 


250  moorings  in  the  primary  mooring 
basin,  12  transient  moorings,  and 
approximately  100  moorings  in 
scattered  satellite  areas  throughout  the 
harbor.  There  are  an  estimated  640  boats 
that  use  the  harbor  per  season. 

In  1988  the  State  of  Massachusetts 
designated  the  Wellfleet  Harbor  as  an 
Area  of  Critical  Environmental  Concern 
(ACEC).  The  Cape  Cod  National 
Seashore  and  the  Wellfleet  Audubon 
Bird  Sanctuary  boarder  the  waters  of 
Wellfleet  Harbor.  The  harbor  supports 
year-round  commercial  fishing  and 
shellfishing  activities.  Additionally, 
recreational  swimming  and  boating 
draws  tens  of  thousands  of  daily  visitors 
to  the  area. 

Comments  and  reviews  regarding  this 
request  for  action  may  be  filed  on  or 
before  July  10. 1995.  Such 
communications,  or  requests  for 
information  or  a  copy  of  the  applicant's 
petition,  should  be  addressed  to  Ann 
Rodney.  U.S.  Environmental  Protection 
Agency — New  England  Region.  Marine 
and  Estuarine  Protection  Section  (WQE), 
JFK  Federal  Building,  Boston,  MA 
02203.  Telephone:  617-565-4424. 

Dated:  May  30.  1995. 
John  P.  DeVillars, 
Regional  Administrator 
[FR  Doc.  95-14229  Filed  6-8-95;  8:45  am) 
MLUNOCOOC  letO  50  P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1050-OR] 

North  Dakota;  Amendment  to  Notice  of 
a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of  North 
Dakota.  (FEMA-1050-DR),  dated  May 
16.  1995.  and  related  determinations. 
EFFECTIVE  DATE:  May  31. 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell,  Response  and 
Recovery  Directorate.  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472.  (202)  646-3606. 
SUPP1.EMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of  North 
Dakota  dated  May  16. 1995.  is  hereby 
amended  to  include  the  following  areas 
among  those  areas  determined  to  have 
been  adversely  affected  by  the 
catastrophe  declared  a  major  disaster  by 
the  President  in  his  declaration  of  May 
16, 1995: 

The  counties  of  Barnes,  Burleigh.  Dickey. 
Eddy.  Foster,  Kidder,  LaMoure.  L,ogan. 


McHenry,  Mcintosh,  McLean,  Pembina, 

Pierce,  Ransom,  Sheridan,  Sioux,  Stutsman, 

Traill,  and  Wells  for  Public  Assistance. 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.516.  Disaster  Assistance.) 

Ridiard  W.  Krimm, 

Associate  Director.  Response  and  Recovery 

Directorate. 

jFR  Doc.  95-14188  Filed  6-8-95;  8:45  ami 

BU-UNQ  COOC  •71S-02-4I 

[FEMA-1052-DR] 

South  Dakota;  Amendment  to  Notice  of 
a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of  South 
Dakota,  (FEMA-1052-DR),  dated  June  2, 
1995,  and  related  determinations. 
EFFECTIVE  DATE:  June  2,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell.  Response  and 
Recovery  Directorate.  Federal 
Emergency  Management  Agency. 
Washington.  DC  20472.  (202)  646-3606. 
SUPPI.EMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of  South 
Dakota  dated  June  2. 1995.  is  hereby 
amended  to  include  Disaster 
Unemployment  Assistance  in  the 
following  areas  determined  to  have  been 
adversely  affected  by  the  catastrophe 
declared  a  major  disaster  by  the 
President  in  his  declaration  of  June  2, 
1995. 

Aurora,  Beadle,  Brookings,  Brown,  Brule. 
Buffalo,  Butte,  Campbell,  Charles  Mix,  Clark, 
Codington,  Davison,  Day,  Deuel,  Edmunds, 
Faulk,  Gregory.  Hamlin.  Hand,  Hanson. 
Hughes.  Hyde.  Jerauld.  Jones,  Kingsbury, 
Lawrence.  Lyman.  McPherson.  Marshall. 
Meade.  Pennington.  Potter.  Roberts,  Sanborn, 
Spink,  Stanley,  Sully,  and  Tripp  Disaster 
Unemployment  Assistance  under  the 
Individual  Assistance  program.  (Already 
designated  for  Public  Assistance.) 
(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance.) 
WiUiam  C.  TidbalL 
Chief  of  Staff. 
jFR  Doc.  95-14187  Filed  6-18-95;  8:45  am) 

BILUNG  CODE  e7ia-02-M 


FEDERAL  MARITIME  COMMISSION 
Notice  of  Agreement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
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Washington.  D.C.  Office  of  the  Federal 
Maritime  Commission,  800  North 
Capitol  Street,  NW.,  9th  Floor. 
Interested  parties  may  submit  comments 
on  each  agreement  to  the  Secretary, 
Federal  Maritime  Commission, 
Washington,  D.C.  20573,  within  10  days 
after  the  date  of  the  Federal  Register  in 
which  this  notice  appears.  The 
requirements  for  comments  are  found  in 
§  572.603  of  Title  46  of  the  Code  of 
Federal  Regulations.  Interested  persons 
should  consult  this  section  before 
communicating  with  the  Commission 
regarding  a  pending  agreement. 
Agreemenf  No.:  224-200133-002 
Title:  Port  Authority  of  New  York  & 
New  Jersey/Sea-Land  Service,  Inc. 
Terminal  Agreement 
Parties: 
Port  Authority  of  New  York  &  New 
Jersey  Sea-Land  Services,  Inc. 
("Sea-Land") 
Synopsis:  The  proposed  amendment 
provides  for  the  expansion  of  Sea- 
Land's  Elizabeth.  New  Jersey 
Container  Terminal. 
Agreement  No.:  232-011212-003 
Title:  North  Europe/North  American 
Pacific  Coast  Space  Charter  and 
Sailing  Agreement 
Parties: 
Hapag-Lloyd  Aktiengesellschaft,  P&O 
Containers  (TFL)  Limited.  Nedlloyd 
Lijnen  B.V..  Compagnie  Generale 
Maritime.  Atlantic  Container  Line 
AB.  Sea-Land  Service.  Inc. 
Synopsis:  The  proposed  amendment 
deletes  Compagnie  Generale 
Maritime.  Atlantic  Container  Line  AB 
and  Sea-Land  Service.  Inc.,  as  parties 
to  the  Agreement.  It  also  makes  other 
non-substantive  changes. 
Agreement  No.:  232-011502 
Title:  NYK/HUAL  Space  Charter  and 
Cooperative  Working  Agreement 
Parties: 
NYK  Bulkship  (USA)  Inc.  ("NYK") 
HUAL  c/o  Autoliners,  Inc.  ("Hual") 
Synopsis:  The  proposed  Agreement 
authorizes  NYK  to  charter  space  on 
vessels  owned  by  HUAL  and  to 
rationalize  sailings  in  the  trade 
between  U.S.  Gulf  and  Atlantic  Coast 
ports  and  ports  on  the  Red  Sea  and 
Arabian  Gulf. 
Agreement  No.:  224-200801-001 
Title:  Port  of  San  Francisco/Stevedoring 
Services  of  America  Terminal 
Agreement 
Parties: 
Port  of  San  Francisco  ("Port") 
Stevedoring  Services  of  America 
("SSA") 
Synopsis:  The  proposed  amendment 
authorizes  the  Port  to  establish  an 
Interim  Management  fee  to  SSA  for 
one  year. 


Dated:  June  5, 1995. 

By  Order  of  the  Federal  Maritime 
Commission. 
Joseph  C  Polking, 
Secretary. 
[FR  Doc.  95-14116  Filed  6-8-95;  8:45  am) 

BiUJNG  COOE  (730-01-M 


Notice  of  Agreement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  that  the  following 
agreement(s)  has  been  filed  with  the 
Commission  pursuant  to  section  15  of 
the  Shipping  Act,  1916,  and  section  5  of 
the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  D.C.  Office  of  the  Federal 
Maritime  Commission,  800  North 
Capitol  Street,  N.W..  9th  Floor. 
Interested  parties  may  submit  protests 
or  comments  on  each  agreement  to  the 
Secretary,  Federal  Maritime 
Commission,  Washington,  D.C.  20573, 
within  10  days  after  the  date  of  the 
Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  and  protests  are  found  in 
§  560.602  and/or  572.603  of  Title  46  of 
the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Any  person  filing  a  comment  or 
protest  with  the  Commission  shall,  at 
the  same  time,  deliver  a  copy  of  that 
document  to  the  person  filing  the 
agreement  at  the  address  shown  below. 
Agree/nenr  No..  224-200937 
Title:  Canaveral  Port  Authority/DCL 

Port  Facilities  Corporation  Marine 

Terminal  Agreement 
Parties: 

Canaveral  Port  Authority  ("Port") 

DCL  Port  Facilities  Corp>oration 
("DCL") 
Filing  Agent:  Suzanne  Sanford,  Esquire. 

Schmeltzer,  Aptaker  &  Shepard.  P.C. 

Suite  1000,  2600  Virginia  Avenue. 

N.W.,  Washington,  DC  20037-1905 
Synopsis:  The  proposed  Agreement 

provides  for  the  construction  of  a 

cruise  ship  terminal  facility  by  the 

Port  at  Port  Canaveral.  Florida  for  the 

exclusive  use  by  DCL  for  the  term  of 

the  Agreement. 
Agreement  No.:  224-200938 
Title:  Port  of  Houston  Authority /Econo- 

Rail  Corporation  Bulk  Materials  Plant 

Operating  Agreement 
Parties: 

Port  of  Houston  ("Port") 

Econo-Rail  Corporation  ("Econo- 
Rail") 
Filing  Agent:  Martha  T.  Williams, 

Esquire,  Port  of  Houston  Authority, 


P.O.  Box  2562.  Houston.  TX  77252- 
2562 
Synopsis:  The  proposed  Agreement 
authorizes  Econo-Rail  to  perform  bulk 
handling  services  at  the  Port's  Bulk 
Materials  Handling  Plant. 

Dated:  June  5, 1995. 

By  Order  of  the  Federal  Maritime 
Commission. 
Joseph  C  Polking, 
Secretary. 

|FR  Doc.  95-14117  Filed  6-8-95;  8:45  am) 
MLUNOCOOC  STSO-OI-M 


P&O  Containers/Nedlloyd/Sea-Land 
Agreement  (Agreement  No.  203- 
011171-004);  Space  Charter  and 
Sailing  Agreement  Between  Orient 
Overseas  Container  Line  (U.K.)  Ltd. 
and  Sea-Land  Service,  Inc.,  P&O 
Containers  Ltd.,  Nedlloyd  Lijnen  BV, 
Sea-land  Service  Inc.  (Agreement  No. 
203-01 1394-001);  Space  Charter  and 
Sailing  Agreement.  A.P.  Moller-Maersk 
Line,  P&O  Containers  Limited,  Sea- 
Land  Service,  Inc.,  Nedlloyd  Lijnen  BV 
(Agreement  No.  203-011395-001); 
Cooperative  Working  Agreement 
Among  Orient  Overseas  Container 
Line  (U.K.)  Ltd.,  A.P.  Moller-Maersk 
Line  and  Sea-Land  Service,  Inc.,  P&O 
Containers,  Ltd.,  Nedlloyd  Lijnen  BV 
(Agreement  No.  203-011396-001); 
Erratum  ^ 

Reference  is  made  to  the  Federal 
Register  Notice  of  May  31. 1995  (FR 
(28410,  28411)  Vol.  60.  No.  104). 

The  Synopsis  of  the  subject 
Agreement  Notice  should  have  stated 
that  the  proposed  modifications  amend 
the  Agreements  to  permit  a  party  to 
withdraw  after  giving  24  months'  notice 
instead  of  24  hours'  notice. 

Dated:  June  5. 1995. 

By  Order  of  the  Federal  Maritime 
Commission. 
Joseph  C.  Polking, 
Secretary. 
|FR  Doc.  95-14118  Filed  6-8-95;  8:45  ami 

BILLING  COOE  673»-01-M 


FEDERAL  RESERVE  SYSTEM 

Roger  and  Vivian  Hensley,  et  al.; 
Change  In  Bank  Control  Notices; 
Acquisitions  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  181 7(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
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set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  June  23,  1995. 

A.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

I.  Roger  and  Vivian  Hensley,  Eudora, 
Arkansas;  to  acquire  an  additional  11.94 
percent,  for  a  total  of  23.21  percent,  of 
the  voting  shares  of  Delta  Bancshares, 
Inc.,  Eudora,  Arkansas,  and  thereby 
indirectly  acquire  The  Eudora  Bank, 
Eudora,  Arkansas. 

B.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City.  Missouri  64198: 

1.  Thomas  H.  and  Cynthia  A.  Olson. 
Lisco,  Nebraska;  to  acquire  directly,  and 
indirectly  through  Lisco  State  Company, 
Lisco,  Nebraska,  an  additional  70.13 
percent,  for  a  total  of  94.56  percent,  of 
the  voting  shares  of  Woodstock  Land  & 
Cattle  Company,  Fullarton,  Nebraska, 
and  thereby  indirectly  acquire  Fullerton 
National  Bank.  Fullerton.  Nebraska. 

Board  of  Governors  of  the  Federal  Reserve 
System.  June  5. 1995. 
Jennifer  J.  Johnson, 
Depu  ty  Secretary  of  the  Board. 
(PR  Doc.  95-14150  Filed  6-8-95;  8:45  am] 
BiLUNO  cooc  t2^(^-o^-^ 


South  Banking  Company,  et  al.; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 


Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  July  3. 
1995. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley,  Vice  President)  104 
Marietta  Sffeet,  N.W.,  Atlanta.  Georgia 
30303: 

J.  South  Banking  Company,  Alma, 
Georgia;  to  acquire  28.4  percent  of  the 
voting  shapes  of  Pineland  State  Bank, 
Metter,  Georgia. 

B.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City.  Missouri  64198: 

1 .  Lisco  State  Company,  Lisco, 
Nebraska;  to  acquire  46.24  percent  of 
the  voting  shares  of  Woodstock  Land  & 
Cattle  Company,  Fullerton,  Nebraska, 
and  thereby  indirectly  acquire  Fullerton 
National  Bank,  Fullerton,  Nebraska. 

C.  Federal  Reserve  Bank  of  Dallas 
(Genie  D.  Short,  Vice  President)  2200 
North  Pearl  Street.  Dallas,  Texas  75201- 
2272: 

1.  Trenton  Bankshares,  Inc.,  Trenton, 
Texas;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  First  National  Bank 
of  Trenton,  Trenton,  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System.  June  5. 1995. 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
(FR  Doc.  95-14149  Filed  6-8-95;  8:45  am] 

BILUNG  CODE  6210-01-F 


FEDERAL  TRADE  COMMISSION 

Survey  of  User  Satisfaction  With  The 
NAAG-FTC  Telemarketing  Complaint 
System 

ACTION:  Notice  of  application  to  OMB 
under  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501  et  seq.)  for  clearance  of  an 
information  collection  to  gather 
information  on  the  effectiveness  of  the 
NAAG-FTC  Telemarketing  Complaint 
System. 

SUMMARY:  OMB  clearance  is  being 
sought  for  a  survey  to  gather 
information  concerning  user  satisfaction 
with  the  operation  of  the  NAAG-FTC 
Telemarketing  Complaint  Service  (TCS). 

A  thirty-three  question  survey, 
including  subparts,  is  proposed  to 


enable  the  Commission  to  determine  the 
effectiveness  of  the  TCS  and  its  utility 
to  the  various  law  enforcement  users  of 
the  system.  Results  of  the  Survey  will 
enable  the  Commission  to  structure 
improvements  and  modifications  to  the 
TCS  to  enhance  its  usefulness  as  a  law 
enforcement  tool. 

DATES:  Comments  on  this  clearance 
application  must  be  submitted  on  or 
before  July  10,  1995. 
ADDRESSES:  Send  comments  to  FTC 
Desk  Officer,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget.  New 
Executive  Office  Building,  Room  3228, 
Washington,  D.C.  20503.  Copies  of  the 
application  may  be  obtained  from  the 
Public  Reference  Section,  Room  130, 
Federal  Trade  Commission, 
Washington,  D.C.  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  A.  Crowley  of  the  Bureau  of 
Consumer  Protection,  Federal  Trade 
Commission.  Washington.  D;C.  20580 
(202)  326-3280. 

By  Direction  of  the  Commission. 
Donald  S.  Qark, 
Secretary. 
|FR  Doc.  95-14139  Filed  6-8-95;  8:45  am] 

BH.UNG  COOE  67SO-01-M 


(Dkt  0-2856] 

The  American  Academy  of 
Orthopaedic  Surgeons;  Prohibited 
Trade  Practices  and  Affirmative 
Corrective  Actions 

agency:  Federal  Trade  Commission. 
ACTION:  Set  Aside  Order. 

summary:  This  order  reopens  a  1976 
consent  order,  that  was  modified  in 
1985. — which  prohibited  the  respondent 
fix)m  initiating,  publishing  or  circulating 
relative  value  scales  for  medical  or 
surgical  procedures — and  sets  aside  the 
modified  consent  order  based  on 
changed  conditions  of  facts,  such  as,  the 
decision  by  Congress  to  base 
reimbursement  for  medical  services 
provided  under  Medicare  on  resource 
based  relative  value  scales. 
DATES:  Consent  order  issued  December 
14, 1976.  Set  aside  order  issued  May  4, 
1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Roberta  Baruch,  FTC/S-2115. 
Washington,  D.C.  20580.  (202)  326- 
2861. 

SUPPLEMENTARY  INFORMATION:  In  the 
Matter  of  The  American  Academy  of 
Orthopaedic  Surgeons.  The  prohibited 
trade  practices  and/or  corrective  actions 
are  removed  as  indicated. 
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(Sec.  6,  38  Stat.  721;  15  U.S.C.  46.  Interprets 
or  applies  sec.  5,  38  Stat.  719,  as  amended; 
15  U.S.C.  45) 

In  the  matter  of:  The  American  Academy 
of  Orthojjaedic  Surgeons,  a  corporation. 

Order  Setting  Aside  Order 

On  November  23. 1994.  the  American 
Academy  of  Orthopaedic  Surgeons 
("AAOS")  filed  a  Petition  To  Reopen 
and  Rescind  or  Modify  Consent  (Drder 
("Petition")  in  Docket  C-2856 
("Order"),  pursuant  to  Section  5(b)  of 
the  Federal  Trade  Commission  Act,  15 
U.S.C.  §  45(b),  and  Section  2.51  of  the 
Commission's  Rules  of  Practice.  16 
C.F.R.  §  2.51.  In  its  Petition,  AAOS 
requests  that  the  Commission  reopen 
the  Order  and  rescind  it  or,  in  the 
alternative,  modify  provisions  of  the 
Order  that  restrict  the  ability  of  AAOS 
to  develop  and  distribute  a  relative 
value  scale  ("RVS"),  as  defined  in  the 
Order. 

AAOS  asserts  in  its  Petition  that 
changed  conditions  of  law  or  fact  and 
the  public  interest  warrant  reopening 
the  Order  and  rescinding  or  modifying 
it.  A  redacted  version  of  the  Petition 
was  placed  on  the  public  record  for 
thirty  days;  no  comments  were  received. 
For  the  reasons  described  below,  the 
Commission  has  determined  that  the 
Order  should  be  reopened  and  set  aside. 

I.  Background 

The  Commission's  complaint  alleged, 
among  other  things,  that  the  preparation 
and  circulation  by  AAOS  of 
comparative  numerical  values  for 
services  performed  by  orthopaedic 
surgeons  had  the  effect  of  establishing 
or  maintaining  fees  charged  by 
orthopaedic  surgeons  for  their  services, 
in  violation  of  Section  5  of  the  FTC  Act. 
The  complaint  also  alleged  that  the 
numerical  values  were  convertible  into 
a  monetary  fee  by  application  of  a  dollar 
conversion  factor.  The  Order,  in 
relevant  part,  requires  AAOS  to  cease 
initiating,  publishing  or  circulating,  in 
whole  or  in  part,  any  relative  value 
scale,  as  defined.'  The  American 
Academy  of  Orthopaedic  Surgeons,  88 
F.T.C.  968  (1976). 

The  Order  does  not  prevent  AAOS 
from  exercising  rights  under  the  First 
Amendment  to  the  Constitution  to 
petition  state  or  federal  government 
agencies  and  to  participate  in  federal  or 
state  administrative  or  judicial 
proceedings  or  from  providing 
information  or  views  to  third  party 
payers  concerning  any  issue,  including 


reimbursement.  The  American 
Academy  of  Orthopaedic  Surgeons,  105 
F.T.C.  248  (1985)  (modifying  Order). 

II.  The  Petition 

AAOS  requests  that  the  Commission 
reopen  the  Order  and  rescind  or  modify 
it  to  permit  the  AAOS  to  provide 
information  concerning  Medicare 
resource  based  relative  value  scales 
("RBRVS")  to  third  party  payers, 
managed  care  organizations,  other 
physician  organizations  and  others  in 
the  private  sector,  including  its 
members.  AAOS  states  that  the 
information  will  facilitate  the 
development  and  adoption  of  RBRVS 
that  accurately  reflect  the  values  of 
orthopaedic  procedures,  resulting  in  the 
efficient  allocation  of  resources.  AAOS 
already  has  provided  information  to 
government  entities  involved  in  medical 
reimbursement  issues;  it  wants  to 
provide  the  information  to 
nongovernment  entities  and  to  its 
members. 

In  particular,  AAOS  wants  to  be  able 
to  circulate  the  Abt  Restudy,  a  physician 
work  value  scale  commissioned  by 
AA0S.2  AAOS  also  wants  to  be  able  to 
sponsor  and  disseminate  future  research 
projects  that  analyze  other  components 
of  the  Medicare  RBRVS. 

AAOS  cites  as  changed  conditions  the 
adoption  and  implementation  by  the 
federal  government  of  resource  based 
relative  value  scales  for  purposes  of 
physician  reimbursement  under 
Medicare.  In  1986,  Congress  created  the 
Physician  Payment  Review  Commission 
("PPRC")  to  make  recommendations 
regarding  physician  reimbursement 
under  Medicare.  At  that  time,  physician 
reimbursement  was  determined  by  the 
"customary,  prevailing  and  reasonable" 
("CPR")  method,  which  relied  on 
historical  fees.  The  PPRC  concluded 
that  the  CPR  method  increased  costs 
under  Medicare  and  recommended 
adopting  instead  a  relative  value  scale 
based  on  resource  costs.^  In  1989. 
Congress  enacted  the  Omnibus  Budget 
Reconciliation  Act  of  1989.  which, 
among  other  things,  requires  use  of 
resource  based  relative  value  scales  for 
purposes  of  physician  reimbursement 
under  Medicare.*  The  Act  provides  for 


consultations  with  "organizations 
representing  physicians"  to  develop 
relative  values  for  medical  services.* 

According  to  AAOS.  the  Abt  Restudy 
was  commissioned  to  respond  to 
perceived  shortcomings  in  Medicare 
RBRVS  for  orthopaedic  services.  See 
Petition  at  13-15;  Abt  Restudy  at  1. 
Providing  the  Abt  Restudy  to 
government  entities  is  consistent  with 
the  proviso  to  the  Order,^  which  permits 
AAOS  to  petition  government  agencies 
and  legislatures.  AAOS  would  like  to 
distribute  the  Abt  Restudy  to  third  party 
payers  and  other  nongovernment 
entities,  such  as  other  medical  societies, 
and  to  individual  members  of  AAOS.  at 
least  for  the  limited  purpose  of 
preparing  AAOS  representatives  to 
lobby  state  government  bodies  regarding 
physician  reimbursement  practices. 
AAOS  also  would  like  to  sponsor  future 
research  projects  analyzing  other 
components  of  Medicare  RBRVS. 
According  to  AAOS,  to  the  extent  that 
it  is  precluded  by  the  Order  from 
providing  information  concerning 
reimbursement  levels,  the  efficiency  of 
RBRVS-based  systems  is  lessened, 
"payers  who  would  benefit  from  more 
efficient  payment  mechanisms  are 
hindered  in  their  ability  to  compete,  and 
physicians  and  patients  are  given 
distorted  incentives,  and  market  signals 
for  production  and  consumption  of 
resources."^ 

III.  Standard  for  Reopening  a  Final 
Order  of  the  Commission 

Section  5(b)  of  the  Federal  Trade 
Commission  Act,  15  U.S.C.  §  45(b). 
provides  that  the  Commission  shall 
reopen  an  order  to  consider  whether  it 
should  be  modified  if  the  respondent 
"makes  a  satisfactory  showing  that 
changed  conditions  of  law  or  fact"  so 
required.  A  satisfactory  showing 
sufficient  to  require  reopening  is  made 
when  a  request  to  reopen  identifies 
significant  changes  in  circumstances 
and  shows  that  the  changes  eliminate 
the  need  for  the  order  or  make 
continued  application  of  it  inequitable 
or  harmful  to  competition.  S.  Rep.  No. 
96-500.  96th  Cong.,  2d  Sess.  9  (1979) 
(significant  changes  or  changes  causing 


•  "Relative  value  scale"  is  deflned  in  the  Order  as 
any  list  or  compilation  of  surgical  or  medical 
procedures  that  states  comparative  numerical 
values  for  those  procedures  or  services.  Order 
Paragraph  I.A. 


2  Noether  &  Sheehy,  The  Abt  Restudy  of 
Physician  Work  Values  for  Orthopaedic  Surgery 
(Sept.  23. 1992).  attached  as  Exhibit  8  to  the  AAOS 
Petition  (hereafter  "Abt  Restudy"). 

^  See  Physician  Payment  Review  Commission. 
Annual  Report  to  Congress  (1988);  Physician 
Payment  Review  Conunission.  Medicare  Physician 
Payment:  An  Agenda  for  Beform  (1987). 

*  Section  6102  of  the  Omnibus  Budget 
Reconciliation  Act  of  1989.  42  U.S.C.  §  1395w-4. 
Medicare  RBRVS  bases  physician  reimbursement 
on  (1)  a  relative  value  unit  for  the  medical  service, 
which  is  based  on  physician  work,  practice  costs 


and  professional  liability  costs:  (2)  a  geographic 
adjustment  factor,  and  (3)  a  conversion  factor. 
Components  of  the  RBRVS  are  to  be  updated 
periodically.  Payment  is  based  on  the  lesser  of  the 
RBRVS  amount  and  the  physician's  actual  fee. 
Petition  at  12-13. 

'42  U.S.C  §1395w-4(c)(2)(B)(iii). 

'  105  F.T.C.  at  249:  see  letter  from  Roberta  S. 
Baruch,  Deputy  Assistant  Director.  Bureau  of 
Competition.  FTC.  to  Richard  N.  Peterson.  General 
Counsel.  American  Academy  of  Orthopaedic 
Surgeons  (May  12.  1993)  ("staff  advisory  opinion"), 
Petition  Exhibit  16. 

'Petition  at  25-26. 
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unfair  disadvantage);  Louisiana-Pacific 
Corp.,  Docket  No.  C-2956.  Letter  to  |ohn 
C.  Hart  (June  5.  1986).  at  4 
(unpublished)  ("Hart  Letter").* 

Section  5(b)  also  provides  that  the 
Commission  may  modify  an  order 
when,  although  changed  circumstances 
would  not  require  reopening,  the 
Commission  determines  that  the  public 
interest  so  requires.  Respondents  are 
therefore  invited  in  petitions  to  reopen 
to  show  how  the  public  interest 
warrants  the  requested  modification. 
Hart  Letter  at  5;  15  C.F.R.  §  2.51.  In  such 
a  case,  the  respondent  must  demonstrate 
as  a  threshold  matter  some  affirmative 
need  to  modify  the  order.  Damon  Corp., 
Docket  No.  C-2916.  Letter  to  Joel  E. 
Hoffman.  Esq.  (March  29, 1983).  at  2 
11979-1983  Transfer  Binder]  Trade  Reg. 
Rep.  (CCH)  1  22,207  ("Damon  Letter"). 
For  example,  it  may  be  in  the  public 
interest  to  modify  an  order  "to  relieve 
any  impediment  to  effective 
competition  that  may  result  from  the 
order."  Damon  Corp..  101  F.T.C.  689, 
692  (1983).  Once  sucn  a  siiowing  of 
need  is  made,  the  Commission  will 
balance  the  reasons  favoring  the 
requested  modification  against  any 
reasons  not  to  make  the  modification. 
Damon  Letter  at  2.  The  Commission  also 
will  consider  whether  the  particular 
nK>dification  sought  is  appropriate  to 
remedy  the  identified  harm.  Damon 
Letter  at  4. 

The  language  of  Section  5(b)  plainly 
anticipates  that  the  burden  is  on  the 
petitioner  to  make  a  "satisfactory 
showing"  of  changed  conditions  to 
obtain  reopening  of  the  order.  The 
legislative  history  also  makes  clear  that 
the  petitioner  has  the  burden  of 
showing,  other  than  by  conclusory 
statements,  why  an  order  should  be 
modified.  The  Commission  "may 
properly  decline  to  reopen  an  order  if  a 
request  is  merely  conclusory  or 
otherwise  fails  to  set  forth  specific  facts 
demonstrating  in  detail  the  nature  of  the 
changed  conditions  and  the  reasons 
why  these  changed  conditions  require 
the  requested  modification  of  the 
order."  S.  Rep.  No.  96-500,  96th  Cong.. 
1st  Sess.  9-10  (1979);  see  also  Rule 
2.51(b)  (requiring  affidavits  in  support 
of  petitions  to  reopen  and  modify).  If  the 
Commission  determines  that  the 
petitioner  has  made  the  necessary 
showing,  the  Commission  must  reopen 
the  order  to  consider  whether 
modification  is  required  and.  if  so,  the 
nature  and  extent  of  the  modification. 


The  Commission  is  not  required  to 
reopen  the  order,  however,  if  the 
petitioner  fails  to  meet  its  burden  of 
making  the  satisfactory  showing 
required  by  the  statute.  The  petitioner's 
burden  is  not  a  light  one  in  view  of  the 
public  interest  in  response  and  the 
finality  of  Commission  orders.  See 
Federated  Department  Stores,  Inc.  v. 
Moitie,  425  U.S.  394  (1981)  (strong 
public  interest  considerations  support 
repose  and  finality). 

rv.  The  Order  Should  Be  Reopened 

AAOS  has  shov/n  changed  conditions 
of  fact  that  require  the  Order  to  be 
reopened  to  consider  modification.^  The 
decision  by  Congress  to  base 
reimbursement  for  medical  services 
provided  under  Medicare  on  resource 
based  relative  value  scales,  with  the 
participation  of  physicians  and  medical 
professional  societies  in  identifying  and 
modifying  RBRVS  for  Medicare 
purposes,  is  a  changed  condition  that 
makes  application  of  the  order 
inequitable. 

Tne  Order  bars  AAOS  firom  "directly 
or  indirectly  initiating,  originating, 
developing,  publishing,  or  circulating, 
the  whole  or  any  part  of  any  proposed 
or  existing  relatives  value  scales,"  while 
the  Omnibus  Budget  Reconciliation  Act 
of  1989.  among  other  things,  requires 
use  of  resource  based  relative  value 
scales  for  purposes  of  physician 
reimbursement  under  Medicare  and 
contemplates  professional  participation 
in  the  development  of  RBRVS.  The  Act 
requires  the  Department  of  Health  and 
Human  Services  ("HHS")  to  consult 
with  physician  organizations  in 
developing  and  modifying  Medicare 
RBRVS.  The  Order  addressed  conduct 
that  allegedly  contributed  to  the 
unlawful  maintenance  of  fees  by 
orthopaedic  surgeons.  It  now  appears 
that  the  Order  may  inhibit  participation 
by  AAOS  in  the  development  and 
revision  of  RBRVS  systems  of 
reimbursement  and  thus  may  harm 
competition.  Accordingly,  the  Order 
should  be  reopened  to  consider 
modification. 

V.  The  Order  Should  Be  Set  Aside 

AAOS  requests  that  the  Order  be  set 
aside  or  modified  to  permit  AAOS  to 
distribute  the  Abt  Restudy  and  similar 
information  to  third  party  payers,  other 
medical  societies  and  its  members. 

The  Order,  as  modified  in  1985. 
permits  AAOS  to  "discuss!)  relative 
value  scales  with  governmental  entities 


and  third-party  payers."  105  F.T.C.  at 
248.  The  Commission,  in  modifying  the 
Order  in  1985,  concluded  that  the 
Order's  "restriction  on  lAAOSj's  ability 
to  discuss  relative  value  scales  with 
third-party  payers  and  governmental 
entities  *   •  •  caused  injury  to  (AAOS] 
and  the  public  that  outweighed  any 
benefit  that  might  be  derived  from  the 
restriction."  Id.  The  Commission  also 
observed  that  the  modification  was 
consistent  with  its  opinion  in  Michigan 
State  Medical  Society.  105  F.T.C.  191 
(1983)  ["MSMS").  Also  consistent  with 
MSMS,  AAOS  is  not  limited  under  the 
Order  to  responding  to  requests  from 
government  and  third  party  payers.^" 
AAOS  "may  have  a  useful  role  to  play 
in  offering  suggestions  and  advice  to 
third  payers  on  a  wide  variety  of  issues, 
including  reimbursement.  •   *   *  |T]he 
potential  value  of  this  role  is  not  limited 
to  responsive  communications  but 
extends  *  *  *  to  similar 
communications  initiated  by"  AAOS. 
105  F.T.C.  at  308." 

As  the  Commission  recognized  in 
MSMS,  "there  is  some  inherent  danger 
in  allowing  any  collective  dialogue  with 
third  party  payers  on  questions  directly 
related  to  reimbursement  amounts  or 
poHcies."  "  Similarly,  in  modifying  the 
Order  in  AAOS,  the  Commission 
cautioned  that  "serious  antitrust 
concerns  would  arise  were  AAOS  to 
negotiate  or  attempt  to  negotiate  an 
agreement  with  any  such  party  or 
engage  in  any  type  of  coercive  activity 
to  effect  such  an  agreement."  "  Such 
actions  concerning  terms  of 
reimbursement  could  be  examined 
under  Section  5  of  the  Federal  Trade 
Commission  Act.'* 

AAOS  also  would  like  to  provide 
copies  of  the  Abt  Restudy  to  other 
medical  professional  societies.  The 
process  of  establishing  and  refining 


*  See  also  United  States  v.  Louisiana-Pacific 
Corp..  967  F.2d  1372.  1376-77  (9th  Cir  1992)  ("A 
decision  to  reopen  does  not  necessarily  entail  a 
decision  to  modify  the  order.  Reopening  may  occur 
even  where  the  petition  itself  does  not  plead  facts 
requiring  modification. "). 


''AAOS  also  cited  changed  conditions  of  law  and 
the  public  interest.  Because  the  Order  is  set  aside 
on  the  ground  of  changed  conditions  of  fact,  the 
Commission  need  not  and  does  not  consider  the 
additional  alleged  grounds. 


'"The  Order,  as  modified  in  1985,  permits  AAOS 
to  discuss  relative  value  guides  with  third  party 
payers,  but  the  staff  of  the  Conunission  construed 
the  Order  as  barring  AAOS  from  providing  relative 
value  guides  to  third  party  payers.  See  Staff 
advisory  opinion  at  3  ("(Biased  on  the  information 
we  now  have,  we  cannot  conclude  that  it  would  be 
consistent  with  the  Order  for  AAOS  to  publish  or 
circulate  the  Abt  Restudy  to  the  AAOS  membership 
or  to  any  non-governmental  entity."). 

' '  See  also  Advisory  Opinion  in  American 
Society  of  Internal  Medicine.  105  F.T.C.  505.  510- 
11  (1985). 

"The  Order  in  MSMS  permitted  the  dialogue  and 
addressed  the  risk  by  barring  the  medical  society 
from  entering  into  unlawful  agreements  with  third 
party  payers  regarding  reimbursement.  101  F.T.C  at 
308. 

"105  F.T.C.  at  249. 

'♦See,  e.g.,  E)epartment  of  Justice  and  FTC 
Statements  of  Enforcement  Policy  and  Analytical 
Principles  Relating  to  Health  Care  and  Antitrust. 
Statements  5*6,  reprinted  in  4  Trade  Reg.  Rep. 
(CCH)  1 13,152.  at  20.  782-785  (1994)  ( 'Health  Care 
Policy  Statements"). 
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Medicare  RBRVS  involves  consideration 
of  recommendations  from  the  AMA/ 
Specialty  Society  RVS  Update 
Committee  ("RUC").»*  which  is 
composed  of  representatives  of  major 
medical  societies,  including  AAOS.  The 
Abt  Restudy  could  be  useful  to  the  RUC 
and  ultimately  to  the  Health  Care 
Financing  Administration  ("HCFA"). 
which  administers  the  Medicare 
program,  in  the  review  and  refinement 
of  Medicare  RBRVS.'^  The  inability  of 
AAOS  under  the  Order  to  disseminate 
the  Abt  Restudy  to  members  of  the  RUC 
appears  likely  to  hinder  participation  in 
the  process  sponsored  by  HCFA  for 
identifying  information  relevant  to 
revising  Medicare  RBRVS  and  could 
increase  the  costs  to  HCFA  in  obtaining 
such  information.  Such  inhibitions 
resulting  from  the  Order  would  be 
inconsistent  with  federal  policy  as 
expressed  in  the  Omnibus  Budget 
Reconciliation  Act  of  1989  and  the 
implementing  regulations.  The  Order 
should  be  modified  to  permit  AAOS  to 
disseminate  the  Abt  Study  to  other 
medical  professional  societies. 

Finally.  AAOS  would  like  to  provide 
copies  of  the  Abt  Restudy  to  its 
members,  at  least  for  the  "limited 
purpose  of  furthering  the  Academy's 
efforts  to  persuade  government  bodies  to 
modify  their  own  physician  payment 
practices."  For  example,  according  to 
AAOS.  "in  virtually  all  states,  the 
Academy  has  no  members  who  have 
ever  seen  the  [Abt]  Restudy,  and 
therefore  no  one  to  meet  with  interested 
state  officials  responsible  for 
compensation  issues  in  Medicaid, 
workers'  compensation  or  other  medical 
programs."  '^ 

The  prohibition  on  distribution  by 
AAOS  of  relative  value  scales  to  its 
members  is  at  the  core  of  the  Order, 
because  of  the  alleged  effect  of 
maintaining  the  prices  charged  by  its 
members.'*  Given  the  federal  policy  to 
rely  on  RBRVS  for  Medicare 
reimbursement  and  the  increasing 
interest  on  the  part  of  state  governments 
and  third  party  payers  in  relative  value 
guides  as  a  basis  for  physician 
reimbursement,  however,  the 
prohibition  in  the  Order  on 
dissemination  by  AAOS  may  inhibit  the 


"Petition  at  13,  citing  59  Fed.  Reg.  32.754  ft 
32.760  (1994). 

'•See  Petition  at  18-19. 

"Petition at  26. 

^*  See  also  Advisory  Opinion  in  American 
Society  of  Internal  Medicine.  105  F.T.C.  505.  510 
(1985)  ("lAllthough  the  Commission  cannot  •   •  • 
predict  that  widespread  concerted  conformance  to 
the  RVG  would  necessarily  result  from  its 
dissemination  *   •   *  the  available  information  on 
this  specific  RVG  proposal  indicates  that  this  type 
of  agreement  in  restraint  of  trade  is  a  substantial 
danger."). 


contributions  of  its  members  to  the 
development  of  RBRVS  and  increase  the 
costs  of  disseminating  the 
information. '8  Allowing  AAOS  to 
distribute  the  Abt  Restudy  to  its 
members  would  allow  them  to 
participate  in  an  informed  manner  in 
lobbying  activities  before  state 
government  agencies.  Accordingly. 
AAOS  should  be  permitted  to  distribute 
the  Abt  Restudy  to  its  members. 

The  danger  that  AAOS  members  will 
use  the  Abt  Restudy  or  other  relative 
value  guides  as  a  basis  for  an  unlawful 
agreement  to  fix  the  prices  for  their 
services  has  not  been  eliminated. 
Although  the  federal  policy  to  use 
RBRVS  for  Medicare  reimbursement 
counsels  in  favor  of  setting  aside  the 
restriction  of  the  Order  on  distribution 
of  relative  values  to  AAOS  members. 
AAOS  and  its  members  remain  subject 
to  the  laws  against  price  fixing.  Setting 
aside  the  restrictions  of  the  Order 
should  not  be  construed  as  approval  for 
use  by  AAOS  or  its  members  of  a 
relative  value  guide  as  a  basis  for  an 
unlawful  agreement  on  price. 

In  some  circumstances,  preparation 
and  circulation  by  a  medical  society  of 
a  relative  value  scale  may  have 
anticompetitive  consequences.  For 
example,  in  American  Society  of 
Internal  Medicine,  105  F.T.C.  505  (1985) 
(advisory  opinion),  the  Commission 
declined  to  approve  a  proposal  to 
circulate  a  relative  guide  because  of  the 
"substantial  danger  that  ASIM's 
proposed  conduct  would  involve  an 
agreement  in  restraint  of  trade  amoung 
ASIM  and  physicians  to  concertedly 
adhere  to  the  RVG.  "  20  The  Joint  Health 
Care  Policy  Statements  also  caution  that 
"information  exchanges  among 
competing  providers  may  facilitate 
collusion  or  otherwise  reduce 
competition  on  prices."  ^i 

VI.  Conclusion 

Accordingly,  it  is  ordered  that  this 
matter  be,  and  it  hereby  is,  reopened, 
and  that  the  modified  Order  in  Docket 
C-2856  be,  and  it  hereby  is,  set  aside, 
as  of  the  effective  date  of  this  order. 

By  the  Commission,  Commissioner  Starek 
concurring  in  the  result  only. 
Donald  S.  Clark, 
Secretary. 
|FR  Doc.  95-14186  Filed  6-8-95;  8:45  ami 
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■"As  a  practical  matter,  material  submitted  to  the 
Health  Care  Financing  Administration  on  the  public 
record  presumably  is  available  to  members  of 
AAOS  on  request. 

»W.  atSll. 

'<  Health  Care  Policy  Statemenu  at  20,784. 


[Dkt  No.  3152] 

General  Motors  Corporation,  et  al.; 
Prohibited  Trade  Practices  and 
AfTirmative  Corrective  Actions 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Set  aside  order. 

SUMMARY:  This  order  reopens  a  1942 
modified  consent  order — which 
prohibited  the  respondent  from  coerdng 
or  intimidating  its  automobile  retail 
dealers  into  purchasing  accessories 
supplied  by  General  Motors  or  from  its 
designated  source — and  sets  aside  the 
modified  consent  order  pursuant  to  the 
Commission's  Sunset  Policy  Statement, 
under  which  the  Commission  presumes 
that  the  public  interest  requires 
terminating  competition  orders  that  are 
more  than  20  years  old. 
DATES:  Modified  consent  order  issued    ' 
June  25. 1942.  Set  aside  order  issued 
April  18. 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  Ducore,  FrC/S-2115, 
Washington,  DC  20580.  (202)  326-2526. 
SUPPt.EMENTARY  INFORMATION:  In  the 
Matter  of  General  Motors  Corporation,  et 
al.  The  prohibited  trade  practices  and/ 
or  corrective  actions  are  removed  as 
indicated. 

(Sec.  6,  38  Stat.  721;  15  U.S.C.  46.  Interpret 
or  apply  sec.  3,  38  Stat.  731;  15  U.S.C.  14) 

Order  Reopening  Proceeding  and 
Setting  Aside  Order 

Commissioners:  Robert  Pitofeky,  Chairman, 
Mary  L  Azcuenaga,  Janet  D.  Steiger,  Roscoe 
B.  Starek,  III,  and  Christine  A.  Vamey. 

On  February  6,  1995,  General  Motors 
Corporation  ("GM")  as  respondent  and 
successor  to  General  Motors  Sales 
Corporation,'  filed  its  Petition  to 
Reopen  and  Vacate  Modified  Order 
("Petition")  in  this  matter.  GM  requests 
that  the  Commission  set  aside  the  1942 
modified  consent  order  in  this  matter 
pursuant  to  Section  5(b)  of  the  Federal 
Trade  Commission  Act,  15  U.S.C 
§  45(b),  Rule  2.51  of  the  Commission's 
Rules  of  Practice,  16  CFR  2.51 ,  and  the 
Statement  of  Policy  With  Respect  to 
Duration  of  Competition  Orders  and 
Statement  of  Intention  to  Solicit  Public 
Comment  With  Respect  to  Duration  of 
Consumer  Protection  Orders,  issued  on 
July  22.  1994.  and  published  at  59  FR 
45,286-92  (Sept.  1, 1994)  ("Sunset 
Policy  Statement").  In  the  Petition,  GM 
affirmatively  states  that  it  has  not 
engaged  in  any  conduct  violating  the 


'  Since  the  Commission  issued  the  order  in  this 
matter  General  Motors  Sales  Corporation,  a  named 
respondent  in  the  order,  was  dissolved  and  its 
assets  now  reside  within  respondent  General 
Motors  Corporation. 
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terms  of  the  order.  The  Petition  was 
placed  on  the  public  record,  and  the 
thirty-day  comment  period  expired  on 
March  27. 1995.  No  comments  were 
received. 

The  Commission  in  its  Sunset  Policy 
Statement  said,  in  relevant  part,  that 
"effective  immediately,  the  Commission 
will  presume,  in  the  context  of  petitions 
to  reopen  and  modify  existing  orders, 
that  the  public  interest  requires  setting 
aside  orders  in  effect  for  more  than 
twenty  years."  ^  The  Commission's 
modified  consent  order  in  Docket  No. 
3152  was  issued  on  June  25, 1942.  and 
has  been  in  effect  for  more  than  fifty 
years.  Consistent  with  the  Commission's 
Sunset  Policy  Statement,  the 
presumption  is  that  the  order  should  be 
terminated.  Nothing  to  overcome  the 
presumption  having  been  presented,  the 
Commission  has  determined  to  reopen 
the  proceeding  and  set  aside  the  order 
'  in  Docket  No.  3152. 

Accordingly,  it  is  ordered  that  this 
matter  be.  and  it  hereby  is,  reopened; 

It  is  further  ordered  that  the 
Commission's  order  in  Docket  No.  3152 
be.  and  it  hereby  is,  set  aside,  as  of  the 
effiactive  date  of  this  order. 

By  the  Commission. 
Donald  S.  aark. 
Secretory. 
(FR  Doc.  95-14183  Filed  6-8-95;  8:45  ami 

■ILUNO  COOE  6750-01-M 


[File  No.  932-3340] 

Jerry's  Ford  Sales,  Inc.,  et  al.; 
Proposed  Consent  Agreement  Witti 
Analysis  to  Aid  Public  Comment 

agency:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 


SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  and  deceptive  acts  and  practices 
and  unfair  methods  of  competition,  this 
consent  agreement,  accepted  subject  to 
final  Commission  approval,  would 
require,  among  other  things,  three 
corporations  in  Annandale.  Virginia  and 
Leesburg.  Virginia  and  their  President 
and  CEO.  individually  and  as  an  officer 
of  the  three  corporations,  in  any 
advertisement  to  promote  any  extension 
of  consumer  credit,  to  cease  and  desist 
from  misrepresenting  the  terms  of 
financing  the  purchase  of  a  vehicle, 
including  whether  there  may  be  a 
balloon  payment  and  the  amount  of  any 
balloon  payment.  The  order  would  also 
require  the  respondents,  in  any 
advertisement  to  promote  any  extension 
of  consumer  credit,  to  cease  and  desist 

2  See  Sunset  Policy  Statement.  59  FR  at  45.289. 


from  failing  to  state  all  terms  required 
by  Sections  226.24(b)  and  226.24(c)  of 
Regulation  Z.  The  order  would  also 
require  the  respondents,  in  any 
advertisement  to  aid,  promote  or  assist 
any  consumer  lease,  to  cease  and  desist 
from  failing  to  state  all  terms  required 
by  Section  213.5(c)  of  Regulation  M. 
DATES:  Comments  must  be  received  on 
or  before  August  8,  1995. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
Room  159,  6th  St.  and  Pa.  Ave.,  N.W., 
Washington.  DC.  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carole  Reynolds.  FTC/S-4429. 
Washington.  D.C.  20580.  (202)  326- 
3230. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  6(f)  of  the  Federal  Trade 
Commission  Act.  38  Stat.  721. 15  U.S.C. 
46  and  Section  2.34  of  the  Commission's 
Rules  of  Practice  (16  CFR  2.34).  notice 
is  hereby  given  that  the  following 
consent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
filed  with  and  accepted,  subject  to  final 
approval,  by  the  Commission.,  has  been 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days.  Pubhc  comment  is 
invited.  Such  comments  or  views  will 
be  considered  by  the  Commission  and 
will  be  available  for  inspection  and 
copying  of  its  principal  office  in 
accordance  with  Section  4.9(b)(6)(ii)  of 
the  Commission's  Rules  of  Practice  (16 
CFR  4.9(b)(6)(ii). 

Agreement  Containing  Consent  Order  to 
Cease  and  Desist 

In  The  Matter  of  Jerry's  Ford  Sales,  Inc.: 
John's  Ford  Inc.  dba  Jerry's  Leesburg  Ford; 
Jerry's  Chevrolet  Geo  Oldsmobile.  Inc.; 
corporations,  and  Jerry  C.  Cohen, 
individually  and  as  an  officer  of  the 
corporations. 
(Docket  No.  932-33401 

The  agreement  herein,  by  and 
between  Jerry's  Ford  Sales.  Inc..  Jolin's 
Ford.  Inc.  dba  Jerry's  Leesburg  Ford,  and 
Jerry's  Chevrolet  Geo  Oldsmobile,  Inc., 
corporations,  by  their  duly  authorized 
officer,  and  Jerry  C.  Cohen,  individually 
and  as  an  officer  of  the  corporations 
(hereinafter  sometimes  referred  to  as 
'  "proposed  respondents"  or 
"respondents"),  and  counsel  for  the 
Federal  Trade  Commission,  is  entered 
into  in  accordance  with  the 
Commission's  Rule  governing  consent 
order  procedures.  In  accordance 
therewith  the  parties  hereby  agree  that: 

1.  Jerry's  Ford  Sales,  Inc.  is  a 
corporation  organized,  existing,  and 
doing  business  lander  and  by  virtue  of 
the  laws  of  the  State  of  Delaware,  with 
its  principal  office  and  place  of  business 
located  at  6510  LiMle  River  Turnpike. 


Annandale.  Virginia  22003.  Proposed 
respondent  admits  all  the  jurisdictional 
facts  set  forth  in  the  draft  complaint. 

2.  John's  Ford.  Inc.  dba  Jerry's 
Leesburg  Ford  is  a  corporation 
organized,  existing,  and  doing  business 
under  and  by  virtue  of  the  laws  of  the 
Commonwealth  of  Virginia,  with  its 
principal  office  and  place  of  business 
located  at  847  East  Market  Street. 
Leesburg,  Virginia  22075.  Proposed 
respondent  admits  all  the  jurisdictional 
facts  set  forth  in  the  draft  complaint. 

3.  Jerry's  Chevrolet  Geo  Oldsmobile, 
Inc.,  is  a  corporation  organized,  existing, 
and  doing  business  under  and  by  virtue 
of  the  laws  of  the  Commonwealth  of 
Virginia,  with  its  principal  office  and 
place  of  business  located  at  325  East 
Market  Street.  Leesburg,  Virginia  22075. 
Proposed  respondent  admits  all  the 
jurisdictional  facts  set  forth  in  the  draft 
complaint. 

4.  Jerry  C.  Cohen  is  an  individual  and 
an  officer  and  director  of  the 
aforenamed  corporate  respondents.  He 
formulates,  directs  and  controls  the  acts 
and  practices  of  the  aforenamed 
corporate  respondents,  including  the 
acts  and  practices  hereinafter  set  forth. 
His  business  address  is  6510  Little  River 
Turnpike,  Annandale,  Virginia  22003. 
Proposed  respondent  admits  all  the 
jurisdictional  facts  set  forth  in  the  draft 
complaint. 

5.  Proposed  respondents  waive: 

a.  Any  further  procedural  steps; 

b.  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

c.  All  rights  to  seek  judicial  review  or 
otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement;  and 

d.  All  claims  under  the  Equal  Access 
to  Justice  Act. 

6.  This  agreement  shall  not  become 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission,  it,  together  with  the  draft 
of  the  complaint  contemplated  thereby, 
will  be  placed  on  the  public  record  for 
a  period  of  sixty  (60)  days  and 
information  in  respect  thereto  publicly 
released.  The  Commission  thereafter 
may  either  withdraw  its  acceptance  of 
this  agreement  and  so  notify  the 
proposed  respondents,  in  which  event  it 
will  take  such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

7.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 


an  admission  by  proposed  respondents 
that  the  law  has  been  violated  as  alleged 
in  the  draft  of  the  complaint  or  that  the 
facts  alleged  in  the  draft  complaint, 
other  than  the  jurisdictional  facts,  are 
true. 

.  8.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission's  Rules, 
the  Commission  may,  without  further 
notice  to  the  proposed  respondents,  (a) 
issue  its  complaint  corresponding  in 
form  and  substance  with  the  draft  of  the 
complaint  and  its  decision  containing 
the  following  order  to  cease  and  desist 
in  disposition  of  the  proceeding  and  (b) 
make  information  public  in  respect 
thereto.  When  so  entered,  the  order  to 
cease  and  desist  shall  have  the  same 
force  and  effect  and  may  t)e  altered, 
modified,  or  set  aside  in  the  same 
manner  and  within  the  same  time 
provided  by  "statute  for  other  orders.  The 
order  shall  become  final  upon  service. 
Delivery  by  tlie  U.S.  Postal  Service  of 
the  complaint  and  decision  containing 
the  agreed-to  order  to  proposed 
respondents'  addresses  as  stated  in  this 
agreement  shall  constitute  service. 
Proposed  respondents  waive  any  right 
they  may  have  to  any  other  manner  of 
service.  The  complaint  may  be  used  in 
construing  the  terms  of  the  order,  and 
no  agreement,  understanding, 
representation,  or  interpretation  not 
contained  in  the  order  or  the  agreement 
may  be  used  to  vary  or  contradict  the 
terms  of  the  order. 

9.  Proposed  respondents  have  read 
the  proposed  complaint  and  order 
contemplated  hereby.  Proposed 
respondents  understand  that  once  the 
order  has  been  issued,  they  will  be 
required  to  file  one  or  more  compliance 
reports  showing  that  they  have  fully 
complied  with  the  order.  Proposed 
respondents  further  imderstand  that 
they  may  be  liable  for  civil  penalties  in 
the  amount  provided  by  law  for  each 
violation  of  the  order  after  it  becomes 
final. 

Order 

/ 

It  is  ordered  that  respondent  Jerry's 
Ford  Sales.  Inc.,  John's  Ford,  Inc.  dba 
Jerry's  Leesburg  Ford,  Jerry's  Chevrolet 
Geo  Oldsmobile  Inc.,  corporations,  their 
successors  and  assigns  and  their 
officers,  and  Jerry  C.  Cohen, 
individually  and  as  an  officer  of  the 
corporate  respondents,  and  respondents' 
agents,  representatives,  and  employees, 
direr tlv  or  through  any  corporation, 
subsidiary,  division,  or  any  other 
device,  in  connection  with  any 
adveriisement  to  promote  directly  or 


indirectly  any  extension  of  consumer 
credit,  as  "advertisement."  and 
"consumer  credit"  are  defined  in  the 
TILA  and  Regulation  Z,  do  forthwith 
cease  and  desist  from: 

A.  Misrepresenting  in  any  manner, 
directly  or  by  implication,  the  terms  of 
financing  the  purchase  of  a  vehicle, 
including  but  not  limited  to  whether 
there  may  be  a  balloon  payment  and  the 
amount  of  any  balloon  payment. 

B.  Stating  a  rate  of  finance  charge 
without  stating  the  rate  as  an  "annual 
percentage  rate"  or  the  abbreviation 
"APR."  using  that  term,  and  failing  to 
calculate  the  rate  in  accordance  with 
Regulation  Z.  If  the  annual  percentage 
rate  may  be  increased  after 
consummation,  the  advertisement  shall 
state  that  fact.  The  advertisement  shall 
not  state  any  other  rate,  except  that  a 
simple  annual  rate  or  periodic  rate  that 
is  applied  to  an  unpaid  balance  may  be 
stated  in  conjunction  with,  but  not  more 
conspicuously  than,  the  annual 
percentage  rate. 

(Sections  144  and  107  of  the  TILA,  15  U.S.C. 
1664  and  1606,  and  Sections  226.24(b)  and 
226.22  of  Regulation  Z.  12  CFR  226.24(b)  and 
226.22,  as  more  fully  set  out  in  Sections 
226.24(b)  and  226.22  of  the  Federal  Reserve 
Board's  Official  Staff  Commentary  to 
Regulation  Z,  12  CFR  226.24(b)  and  226.22, 
respectively.) 

C.  Stating  any  number  or  amoimt  of 
payment(s)  required  to  repay  the  debt, 
without  stating  accurately,  clearly  and 
conspicuously,  all  of  the  terms  required 
by  Regulation  Z,  as  follows: 

(1)  The  amount  or  percentage  of  the 
down  payment; 

(2)  "The  terms  of  repayment,  including 
the  amount  of  any  balloon  payment,  and 

(3)  The  annual  percentage  rate,  using 
that  term  or  the  abbreviation  "APR."  If 
the  annual  percentage  rate  may  be 
increased  afterconsimimation  of  the 
credit  transactipn,  that  fact  must  also  be 
disclosed. 

Section  144  of  the  TILA,  15  U.S.C.  1664,  and 
Section  226.24(c)  of  Regulation  Z,  12  CFR 
226.24(c),  as  more  fully  set  out  in  Section 
226.24(c)  of  the  Federal  Reserve  Board's 
Official  Staff  Commentary  to  Regulation  Z,  12 
CFR  226.24(c).) 

D.  Stating  the  amount  or  percentage  of 
any  downpayment,  the  number  of 
payments  or  period  of  repayment,  the 
amount  of  any  payment,  or  the  amount 
of  any  finance  charge,  without  stating, 
cleariy  and  conspicuously,  all  of  the 
terms  required  by  Regulation  Z,  as 
follows; 

(1)  The  amount  or  percentage  of  the 
downpayment; 

(2)  "The  terms  of  repayment,  and 

(3)  The  annual  percentage  rate,  using 
that  term  or  the  abbreviation  "APR."  If 


the  annual  percentage  rate  may  be 
increased  after  consummation  of  the 
credit  transaction,  that  fact  must  also  be 
disclosed. 

(Section  144  of  the  TILA.  15  U.S.C.  1664,  and 
Section  226.24(c)  of  Regulation  Z,  12  CFR 
226.24(c).) 

E.  Failing  to  state  only  those  terms 
that  actually  are  or  will  be  arranged  or 
offered  by  the  creditor,  in  any 
advertisement  for  credit  that  states 
specific  credit  terms,  as  required  by 
Regulation  Z. 

(Section  144  of  the  TILA,  IS  U.S.C.  1664.  and 
Section  226.24(a]  of  Regulation  Z.  12  CFR 
226.24(a).) 

F.  Failing  to  comply  in  any  other 
respect  with  Regulation  Z  and  the  TILA. 

(Regulation  Z,  12  CF.R.  226,  as  amended, 
and  the  TILA,  15  U.S.C.  1601-1667,  as 
amended.) 

U 

It  is  ordered  that  respondents  Jerry's 
Ford  Sales,  Inc.,  John's  Ford,  Inc.  dba 
Jerry's  Leesburg  Ford,  Jerry's  Chevrolet 
Geo  Oldsmobile,  Inc..  corporations,   . 
their  successors  and  assigns  and  their 
officers,  and  Jerry  C.  Cohen, 
individually  and  as  an  officer  of  the 
corporate  respondents,  and  respondents' 
agents,  representatives,  and  employees, 
directly  or  through  any  corporation, 
subsidiary,  division,  or  any  other 
device,  in  connection  with  any 
advertisement  to  aid.  promote  or  assist 
directly  or  indirectly  any  consumer 
lease,  as  "advertisement,"  and 
"consumer  lease"  are  defined  in  the 
CLA  and  Regulation  M,  do  forthwith  ' 
cease  and  desist  from:  « 

A.  Stating  the  amount  of  any 
payment,  the  number  of  required 
payments,  or  that  any  or  no 
downpayment  or  other  payment  is 
required  at  consummation  of  the  lease, 
unless  all  of  the  following  items  are 
disclosed,  clearly  and  conspicuously,  as 
applicable,  as  required  by  Regulation  M: 

(1)  That  the  transaction  advertised  is 
a  lease; 

(2)  The  total  amount  of  any  payment 
such  as  a  seciu-ity  deposit  or  capitaUzed 
cost  reduction  required  at  the 
consummation  of  the  lease,  or  that  no 
SMch  payments  are  required; 

(3)  The  number,  amounts,  due  dates 
or  periods  of  scheduled  payments,  and 
the  total  of  such  payments  under  the 
lease; 

(4)  A  statement  of  whether  or  not  the 
lessee  has  the  option  to  purchase  the 
leased  property  and  at  what  price  and 
time  (the  method  of  determining  the 
price  may  be  substituted  for  disclosure 
of  the  price),  and 

(5)  A  statement  of  the  amoimt  or 
method  of  determining  the  amount  of 
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any  liabilities  the  lease  imposes  upon 
the  lessee  at  the  end  of  the  term  and  a 
statement  that  the  lessee  shall  be  liable 
for  the  difference,  if  any.  between  the 
estimated  value  of  the  leased  property 
and  its  realized  value  at  the  end  of  the 
lease  term,  if  the  lessee  has  such 
liability. 

(Section  184  of  the  CLA.  15  U.S.C  1667c. 
and  Section  213.5(c)  of  Regulation  M.  12  C3='R 
213.5(c).) 

B.  Stating  that  a  sjjecific  lease  of  any 
property  at  specific  amounts  or  terms  is 
available  unless  the  lessor  usually  and 
customarily  leases  or  will  lease  such 
property  at  those  amounts  or  terms,  as 
required  by  Regulation  M. 

(Section  184  of  the  CLA.  15  U.S.C.  1667c. 
and  Section  213.5(a)  of  Regulation  M,  12  CFR 
213.5(a].) 

"  C.  Failing  to  comply  in  any  other 
respect  wi\h  Regulation  M  and  the  CLA. 

(Regulation  M,  12  CFR  213.  and  the  CLA.  15 
U.S.C.  1667-1667e.  as  amended.) 

m 

It  is  further  ordered  that  respondents, 
their  successors  and  assigns  shall 
distribute  a  copy  of  this  order  to  any 
present  or  future  officers,  agents, 
representatives,  and  employees  having 
responsibility  with  respect  to  the  subject 
matter  of  this  order  and  that 
respondents,  their  successors  and 
assigns  shall  secure  from  each  such 
person  a  signed  statement 
acknowledging  receipt  of  said  order. 

IV 

It  is  further  ordered  that  respondents, 
their  successors  and  assigns  shall 
promptly  notify  the  Commission  at  least 
thirty  (30)  days  prior  to  any  proposed 
change  in  the  corporate  entity  such  as 
dissolution,  assignment,  or  sale 
resulting  in  the  emergence  of  a 
successor  corporation,  the  creation  or 
dissolution  of  subsidiaries,  or  any  other 
change  in  the  corporation  which  may 
affect  compliance  obligations  arising  out 
of  the  order. 


It  is  further  ordered  that  for  five  years 
after  the  date  of  service  of  this  order 
respondents,  their  successors  and 
assigns  shall  maintain  and  upon  request 
make  available  all  records  that  will 
demonstrate  compliance  with  the 
requirements  of  this  order. 

VI 

It  is  further  ordered  that  respondents, 
their  successors -and  assigns  shall, 
within  sixty  days  (60)  days  of  the  date 
of  service  of  this  order,  file  with  the 
Commission  a  report,  in  writing,  setting 
forth  in  detail  the  manner  and  form  in 


which  they  have  complied  with  this 
order. 

Analysis  of  Proposed  Consent  Order  to 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted  an  agreement  to  a  proposed 
consent  order  from  respondents  Jerry's 
Ford  Sales,  Inc.,  John's  Ford,  Inc.  dba 
Jerry's  Leesburg  Ford,  Jerry's  Chevrolet 
Geo  Oldsmobile,  Inc.,  and  Jehy  C. 
Cohen,  individually  and  as  an  officer  of 
the  corporations.' 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Cj^mmission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  or  make 
final  the  agreement's  proposed  order. 

The  complaint  alleges  that 
respondents  Jerry's  Ford  and  Cohen 
have  disseminated  or  caused  to  be 
disseminated  advertisement  that  state 
an  initial  low  monthly  payment  and  in 
fine  print,  inter  alia,  state  an  initial 
number  of  payments  and  another 
amount  variously  described  as  "optional 
final  payment,"  "optional  final  price," 
of  "COP."  The  complaint  alleges  that 
these  advertisements  misrepresent  that 
the  remaining  obligation  is  optional  and 
fail  to  disclose  that  the  financing  to  be 
signed  at  purchase  requires  the 
consumer  to  make  a  substantial  balloon 
payment  at  the  conclusion  of  the  initial 
payments,  which  is  a  mandatory 
obligation,  and  have  therefore  engaged 
in  an  unfair  and  deceptive  act  or 
practice,  in  violation  of  Section  5(a)  of 
the  Federal  Trade  Commission  Act.  The 
complaint  also  alleges  that  these 
advertisements  state  an  initial  number 
and  amount  of  payments  required  to 
repay  the  indebtedness  and  another 
amount  variously  described  as  "optional 
final  payment,"  "optional  final  price," 
or  "COP,"  but  fail  to  accurately  state  the 
terms  of  repayment,  by  failing  to 
disclose  that  the  additional  amount 
required  is  a  final  payment  and  by 
inaccurately  stating  that  the  final 
amount  is.optional  when,  in  fact,  it  is 
mandatory  based  on  the  financing  to  be 
signed  at  purchase,  in  violation  of  the 
TILA  and  Sectioa  226.24(c)  of 
Regulation  Z. 


'  In  this  Analysis  to  Aid  Public  Comment.  Jerry's 
Ford  Sales.  Inc.  and  lohn's  Ford.  Inc.  dba  Jerry's 
Leesburg  Ford  are  referred  to  collectively  as 
"respondent  Jerry's  Ford."  Jerry's  Chevrolet  Geo 
Oldsmobile.  Inc.  is  referred  to  as  "respondent 
Jerry's  Chevy."  Jerry  C.  Cohen  is  referred  to  as 
"respondent  Cohen." 


The  complaint  also  alleges  that 
respondents  Jerry's  Ford  and  Cohen 
have  disseminated  or  caused  to  be 
disseminated  advertisements  that  state  a 
rate  of  finance  charge  without  stating 
that  rate  as  an  "annual  percentage  rate," 
using  that  term  or  the  abbreviation 
"APR,"  and  have  failed  to  calculate  that 
rate  in  Accordance  with  Regulation  Z,  in 
violation  of  the  TILA  and  Sections 
226.22  and  226.24(b)  of  Regulation  Z, 
and  have  also  engaged  in  an  unfair  and 
deceptive  act  or  practice,  in  violation  of 
Section  5(a)  of  the  FTC  Act. 

The  complaint  also  alleges  that 
respondents  Jerry's  Chevy  and  Cohen 
have  disseminated  or  caused  to  be 
disseminated  advertisements  that  state 
an  initial,  low  monthly  payment  and  an 
initial  number  of  payments  but  fail  to 
disclose  that  the  financing  to  be  signed 
at  purchase  requires  the  consumer  to 
make  a  substantial  final  balloon 
payment,  and  have  therefore  engaged  in 
an  unfair  and  deceptive  act  or  practice, 
in  violation  of  Section  5(a)  of  the  FTC 
Act.  The  complaint  also  alleges  that 
these  advertisements  state  an  initial 
numt)er  and  amount  of  payments 
required  to  repay  the  indebtedness,  but 
fail  to  accurately  state  the  terms  of 
repayment,  by  failing  to  disclose  the 
amount  of  the  final  balloon  payment 
required  at  the  end  of  the  initial 
payments,  based  on  the  financing  to  be 
signed  at  purchase,  in  violation  of  the 
TILA  and  Section  226.24(c)  of 
Regulation  Z. 

The  complaint  also  alleges  that 
respondents  Jerry's  Ford,  Jerry's  Chevy 
and  Cohen  have  disseminated  or  caused 
to  be  disseminated  advertisements  that 
state  the  amount  of  percentage  of  any 
downpayment,  the  number  of  payments 
of  period  of  repayment,  or  the  amount 
of  any  payment,  but  fail  to  state  all  of 
the  terms  required  by  Regulation  Z,  as 
follows:  The  amount  or  percentage  of 
the  downpayment,  the  terms  of 
repayment,  and  the  annual  percentage 
rate,  using  that  term  or  the  abbreviation 
"APR,"  in  violation  of  the  TILA  and 
Section  226.24(c)  of  Regulation  Z. 
The  complaint  also  alleges  that 
respondents  Jerry's  Ford,  Jerry's  Chevy 
and  Cohen  have  disseminated  or  caused 
to  be  disseminated  advertisements  that 
state  the  amount  of  any  payment,  the 
number  of  required  payments,  or  that 
any  or  no  downpayment  or  other 
payment  is  required  at  consummation  of 
the  lease,  but  fail  to  state  all  of  the  terms 
required  by  Regulation  M,  as  applicable 
and  as  follows:  That  the  transaction 
advertised  is  a  lease;  the  total  amount  of 
any  payment  such  as  a  security  deposit 
or  capitalized  cost  reduction  required  at 
the  consummation  of  the  lease  or  that 
no  such  payments  are  required;  the 


number,  amount,  due  dates  or  periods  of 
scheduled  payments,  and  the  total  of 
such  payments  under  the  lease;  and  a 
statement  of  whether  or  not  the  lessee 
has  the  option  to  purchase  the  leased 
property  and  at  what  price  and  time  (the 
method  of  determining  the  price  may  be 
substituted  for  disclosure  of  the  price), 
in  violation  of  the  CLA  and  Section 
213.5(c)  of  Regulation  M. 

The  proposed  order  prohibits 
respondents  Jerry's  Ford,  Jerry's  Chevy 
and  Cohen,  in  any  advertisement  to 
promote  any  extension  of  consumer 
credit,  fi"om  misrepresenting  in  any 
manner,  directly  or  by  implication,  the 
terms  of  financing  the  purchase  of  a 
vehicle,  including  but  not  limited  to 
whether  there  may  be  a  balloon 
payment  and  the  amount  of  any  balloon 
payment. 

The  proposed  order  also  prohibits 
respondents  Jerry's  Ford,  Jerry's  Chevy 
and  Cohen,  in  any  advertisement  to 
'  promote  any  extension  of  consumer 
credit,  from  stating  a  rate  of  finance 
charge  without  stating  the  rate  as  an 
"annual  percentage  rate,"  using  that 
term  or  the  abbreviation  "APR,"  and 
from  failing  to  calculate  the  rate  in 
accordance  with  Regulation  Z. 

The  proposed  order  also  requires 
respondents  Jerry's  Ford,  Jerry's  Chevy 
and  Cohen,  in  any  advertisement  to 
promote  any  extension  of  consumer 
credit,  whenever  the  number  or  amount 
of  payments  required  to  repay  the  debt 
are  stated,  to  accurately,  clear  and 
conspicuously,  state  all  of  the  terms 
required  by  Regulation  Z.  as  follows:  the 
amount  or  percentage  of  the 
downpayment;  the  terms  of  repayment, 
including  the  amount  of  any  balloon 
payment,  and  the  annual  percentage 
rate. 

The  proposed  order  also  requires 
respondents  Jerry's  Ford,  Jerry's  Chevy 
and  Cohen,  in  any  advertisement  to 
promote  any  extension  of  consumer 
credit,  whenever  the  number  or  amount 
of  payments  required  to  repay  the  debt 
are  stated,  to  accurately,  clearly  and 
conspicuously,  state  all  of  the  terms 
required  by  Regulation  Z,  as  follows: 
The  amount  or  percentage  of  the 
dowm payment,  the  terms  of  repayment, 
and  the  annual  percentage  rate.  "The 
proposed  order  also  requires 
respondents  Jerry's  Ford,  Jerry's  Chevy 
and  Cohen  to  state  only  those  terms  that 
actually  are  or  will  be  arranged  or 
offered  by  the  creditor,  in  any  credit 
advertisement. 

The  proposed  order  also  requires 
respondents  Jerry's  Ford,  Jerry's  Chevy 
and  Cohen,  in  any  advertisement  to  aid, 
promote  or  assist  any  consumer  lease, 
whenever  the  amount  of  any  payment, 
the  number  of  required  payments,  or 


that  any  or  no  downpayment  or  other 
payment  is  required  at  consummation  of 
the  lease  is  stated,  to  state,  clearly  and 
conspicuously,  all  of  the  terms  required 
by  Regulation  M,  as  applicable  and  as 
follows:  That  the  transaction  advertised 
is  a  lease;  the  total  amount  of  any 
payment  such  as  a  security  deposit  or 
capitalized  cost  reduction  required  at 
the  consummation  of  the  lease,  or  that 
no  suqh  payments  are  required;  the 
number,  amounts,  due  dates  or  periods 
of  scheduled  payments,  and  the  total  of 
such  payments  under  the  lease;  a 
statement  of  whether  or  not  the  lessee 
has  the  option  to  purchase  the  leased 
property  and  at  what  price  and  time  (the 
method  of  determining  the  price  may  be 
substituted  for  disclosure  of  the  price), 
and  a  statement  of  the  amount  or 
method  of  determining  the  amount  of 
any  liabilities  the  lease  imposes  upon 
the  lessee  at  the  end  of  the  term  and  a 
statement  that  the  lessee  shall  be  liable 
for  the  difference,  if  any,  between  the 
estimated  value  of  tfie  leased  property 
and  its  realized  value  at  the  end  of  the 
lease  term  if  the  lessee  has  such 
liability.  The  proposed  order  also 
requires  respondents  in  any  lease 
advertisement  to  state  that  a  specific 
lease  of  any  property  at  specific 
amounts  or  terms  is  available  only  if  the 
lessor  usually  and  customarily  leases  or 
will  lease  such  property  at  those 
amounts  or  terms. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order.  It  is  not  intended  to 
constitute  an  official  interpretation  of 
the  agreement  and  proposed  order  or  to 
modify  in  an  way  their  terms. 
Benjamin  I.  Berman, 
Acting  Secretary. 
(FR  Doc.  95-14138  Filed  6-8-95:  8:45  ami 

BILLING  COOE  (TSO-OI-M 


pirt.C-3574] 

Orchid  Technology;  Prohibited  Trade 
Practices,  and  Affirmative  Corrective 
Actions 

agency:  Federal  Trade  Commission. 
ACTION:  Consent  order. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  prohibits,  among  other  things,  a 
California-based  company  from  falsely 
representing  that  any  of  its  computer 
peripheral  products  had  been  rated, 
reviewed  or  endorsed  by  any  person  or 
publication,  and  from  misrepresenting 
the  results  of  any  test,  study  or 
evaluation  in  connection  with 


marketing  its  computer  peripheral 
equipment.  The  consent  order  also 
requires  the  respondent  to  possess 
competent  and  reliable  evidence  to       . 
substantiate  performance  claims. 
DATES:  Complaint  and  Order  issued  May 
1, 1995.1 

FOR  FURTHER  INFORMATION  CONTACT: 
Matthew  Gold  or  Jeffrey  Klurfeld.  FTC/ 
San  Francisco  Regional  Office.  901 
Market  St..  Suite  570,  San  Francisco,  CA 
94103, (415)  744-7920. 
SUPPLEMENTARY  INFORMATION:  On 
Monday,  February  13,  1995,  there  was 
published  in  the'Federal  Register.  60  FR 
8237,  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of  Orchid 
Technology,  for  the  purpose  of  soliciting 
public  comment.  Interested  parties  were 
given  sixty  (60)  days  in  which  to  submit 
comments,  suggestions  or  objections 
regarding  the  proposed  form  of  the 
order. 

No  comments  having  been  received, 
the  Commission  has  ordered  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  jurisdictional  findings  and  entered 
an  order  to  cease  and  desist,  as  set  forth 
in  the  proposed  consent  agreement,  in 
disposition  of  this  proceeding. 

(Sec.  6.  38  Stat.  721;  15  U.S.C.  46.  Interprets 

or  applies  sec.  5,  38  Stat.  719.  as  amended; 

15  U.S.C.  45) 

Donald  S.  Clark. 

Secretary. 

[FR  Doc.  95-14184  Filed  6-«-95;  8:45  am) 

BILLJNG  COOE  67S0-01-M 


[Dlrt.C-3577) 

The  Penn  Traffic  company;  Prohibited 
Trade  Practices,  and  Affirmative 
Corrective  Actions 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Consent  order. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  permits,  among  other  things,  the 
Penn  "Traffic  Company  to  acquire  a 
number  of  Acme  supermarkets  from 
American  Stores  Company,  but  requires 
it  to  divest,  to  a  Commission  approved 
acquirer  or  acquirers  within  twelve 
months,  one  supermarket  in  each  of  the 
three  Pennsylvania  areas  designated 
(Towanda,  Mount  Carmel,  and  Pittston). 
If  the  divestitiu'es  are  not  completed  on 
time,  the  consent  order  permits  the 


'  Copies  of  the  Complaint  and  the  Decision  and 
Order  are  available  from  the  Commission's  Public 
Reference  Branch.  H-130. 6th  Street  &  Pennsylvania 
Avenue.  NW..  Washington.  DC  20S80. 
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Commission  to  appoint  a  trustee  to 
complete  the  transactions.  In  addition, 
the  consent  order  requires  the 
respondent,  for  ten  years,  to  obtain 
Commission  approval  before  acquiring 
any  interest  in  any  entity  that  owns  or 
operates  a  supermarket  in  any  of  the 
three  areas  designated. 
DATES:  Complaint  and  Order  issued  May 
15   1995' 

FOfl  FURTHER  INFORMATION  CONTACT: 
Ronald  Rowe  or  Marimichael  Skubel. 
FTC/S-2105,  Washington.  D.C.  20580. 
(202)  326-2610  or  326-2611. 
8UPPI.EMENTARY  INFORMATION:  On 
Monday.  February  13, 1995.  there  was 
published  in  the  Federal  Register,  60  FR 
8239.  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of  the  Penn 
Traffic  Company,  for  the  purpose  of 
soliciting  public  comment.  Interested 
parties  were  given  sixty  (60)  days  in 
which  to  submit  comments,  suggestions 
or  objections  regarding  the  proposed 
form  of  the  order. 

Comments  were  filed  and  considered 
by  the  Commission.  The  Commission 
has  ordered  the  issuance  of  the 
complaint  in  the  form  contemplated  by 
the  agreement,  made  its  jurisdictional 
findings  and  entered  an  order  to  divest, 
as  set  forth  in  the  proposed  consent 
agreement,  in  disposition  of  this 
proceeding. 

(Sec.  6,  38  Stat.  721: 15  U.S.C.  46.  Interpret 

or  apply  sec.  5,  38  Stat.  719,  as  amended;  sec. 

7.  38  Stat.  731,  as  amended  ;  15  U.S.C.  45. 

18) 

Donald  S.  Clark. 

Secretary. 

|FR  Doc.  95-14185  Filed  &-«-95;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 

Families 

[Program  Announcement  No.  ACYF-PA- 
CC-9501] 

Administration  on  Children,  Youth  and 
Families  Child  Care  Bureau;  Child  Care 
Research  Partnerships 

AGENCY:  Administration  on  Children, 
Youth  and  Families  (ACYF), 
Administration  for  Children  and 
Families  (ACF). 
ACTION:  Announcement  of  the 
availability  of  funds  and  request  for 


>  Copies  of  tho  Complaint  and  the  Decision  and 
Order  are  available  from  the  Commission's  Public 
Reference  Branch.  H-130,  6th  Street  &  Pennsylvania 
Avenue.  N.W..  Washington.  D.C.  20580. 


applications  to  conduct  Child  Care 
Research  Partnerships. 

summary:  The  purpose  of  this 
solicitation  is  to  announce  a 
competition  for  approximately  three 
cooperative  agreements  to  conduct 
Child  Care  Research  Partnerships.  The 
Child  Care  Research  Partnerships  are 
intended  to  study  critical  child  care 
issues  concerning:  (1)  The  child  care 
needs,  utilization  patterns  and  outcomes 
for  low-income  families,  particularly 
those  moving  from  welfare  to  work  and 
those  who  are  currently  employed  but 
are  at  risk  of  needing  welfare  services: 
(2)  child  care  opportunities  and 
constraints  which  affect  the  lives  of  low- 
income  families  and  children;  and  (3) 
systemic  issues  which  affect  the 
delivery  of  subsidized  child  care 
services  to  welfare  clients  and  low- 
income  working  families.  Each  of  the 
individual  projects  will  participate  as  a 
member  of  an  ACYF  Research 
Consortium  to  be  cooperatively  formed 
by  the  Child  Care  Research  Partnership 
projects  and  the  ACYF  Child  Care 
Bureau.  The  purpose  of  this  consortium 
will  be  to  coordinate  and  link  the 
individual  studies  in  order  to  maximize 
their  contributions  to  basic  knowledge, 
policy  and  practice. 
DATES:  The  closing  date  for  submission 
of  applications  is  August  8,  1995. 
Applications  which  are  sent  by  mail 
must  be  received  on  or  before  the 
deadline  date  at  the  following  address: 
Mail  applications  to:  Department  of 
Health  and  Human  Services.  ACF/ 
Division  of  Discretionary  Grants.  6th 
floor.  370  L'Enfant  Promenade.  S.W.. 
Washington.  D.C.  20447,  Attn:  Child 
Care  Research  Partnerships. 
:        Hand  deliver  applications  during  the 
normal  working  hours  of  8:00  a.m.  to 
4:30  p.m.,  Monday  through  Friday,  on 
or  prior  to  the  established  closing  date 
to:  Administration  for  Children  and 
Families.  Division  of  Discretionary 
Grants,  6th  Floor,  ACF  Guard  Station. 
901  D  Street,  S.W..  Washington,  D.C. 
20447,  Attn:  Child  Care  Research 
Partnerships. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Pia  Divine,  ACYF  Child  Care  Bureau, 
Third  Floor.  Hubert  Humphrey 
Building,  200  Independence  Avenue. 
S.W..  Washington.  D.C.  20201.  Attn: 
Child  Care  Research  Partnerships, 
Phone:  202-690-6705. 
NOTICE  OF  INTENT  TO  SUBMIT  APPUCATION: 
If  you  intend  to  submit  an  application, 
please  send  a  post  card  with  the  number 
and  title  of  this  announcement,  your 
organization  name,  address,  contact 
person  and  telephone  nujnber  to: 
Administration  on  Children,  Youth  and 


Families,  Operations  Center.  3030 
Clarendon  Blvd..  Suite  240.  Arlington, 
Virginia  22201,  Attn:  Child  Care 
Research  Partnerships. 

Please  submit  this  information  within 
two  weeks  after  receiving  the 
announcement.  The  information  will  be 
used  to  determine  the  number  of  expert 
reviewers  needed  and  to  update  the 
mailing  list  of  persons  to  whom  program 
announcements  are  sent. 

CONTENTS  OF  THIS  ANNOUNCEMENT:  This 
announcement  contains  all  necessary 
instructions  and  forms  needed  to  submit 
an  application.  The  forms  to  be  used  for 
submitting  an  application  follow  Part 
VI.  Please  copy  as  single-sided  forms 
and  use  in  submitting  an  application 
under  this  announcement.  No 
additional  application  materials  are 
needed. 

The  announcement  consists  of  six 
parts.  Part  I  provides  general 
information  about  the  Child  Care 
Research  Partnerships,  funding 
requirements,  and  application 
procedures.  Part  II  provides  background 
information  on  ACYF  and  the  Child 
Care  Bureau.  Part  III  describes  the  ACYF 
research  goals,  partnerships,  and 
expectations  for  collaborative  research. 
Part  IV  discusses  the  Project  Narrative 
Statement  and  outlines  additional 
requirements  for  applicants  in  designing 
their  projects.  Part  V  describes  the 
proposal  review  process,  evaluation 
criteria  and  selection  process.  Part  VI 
provides  detailed  information  and 
instructions  for  the  development  and 
submission  of  applications.  The 
contents  are  organized  as  follows: 
Part  I.  General  Information 

A.  Purpose 

B.  Citations 

C.  Number  of  Awards 

D.  Project  Duration 

E.  Funding  Levels  and  Budget  Periods 

F.  Non-Federal  Share  of  Project  Costs 

G.  Eligible  Applicants 

Part  II.  Background  and  Context 

A.  The  Administration  on  Children,  Youth 

and  Families 

B.  The  Child  Care  Bureau 

Part  III.  Research  Goals  and  Partnerships 

A.  Need  for  New  Research 

B.  Cooperative  Agreements 

Part  IV.  Project  Narrative  Statement 

A.  Issues  and  Objectives 

B.  Background  and  Significance 

C.  Technical  Approach 

D.  Staff  Background  and  Organizational 

Capability 
Part  V.  Evaluation  and  Selection 

A.  The  Review  Process 

B.  Evaluation  Criteria 

C.  The  Selection  Process 

D.  Funding  Date 
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Part  VI.  Instructions  for  the  Development  and 
Submission  of  Applications 

A.  Required  Notification  of  the  State  Single 

Point  of  Contact  , 

B.  Paperwork  Reduction  Act  of  1980 

C  Deadline  for  Submission  of  Applications 

D.  Instructions  for  Preparing  the  Application 

and  Completing  Forms 

E.  Checklist  for  a  Complete  Application 

F.  The  Application  Package 

Part  I.  General  Information 

A.  Purpose 

The  purpose  of  this  research  initiative 
is  to  study  critical  child  care  issues  as 
they  relate  to  welfare  recipients  and 
low-income  working  families. 

B.  Citations 

Funding  for  this  research  is 
authorized  under  Section  1110  of  the 
Social  Security  Act. 

The  Catalogue  of  Federal  Domestic 
Assistance  Number  is  93.647. 

C.  Number  of  Awards 

Approximately  three  projects  will  be 
funded  in  fiscal  year  1995  (ending 
September  30, 1995),  subject  to  the 
availability  of  funds. 

D.  Project  Duration 

The  total  project  period  will  be  36 
months. 

E.  Funding  Levels  and  Budget  Periods 

Initial  awards  will  be  for  a  one-year 
budget  period.  Individual  projects  will 
be  funded  at  approximately  $100,000  for 
the  first  budget  period  of  12  months, 
with  a  possibility  of  up  to  $100,000  per 
■year  in  continuation  funding  to  be 
awarded  in  fiscal  years  1996  and  1997. 
It  is  anticipated  that  the  total  Federal 
funding  for  a  three-year  project  will  be 
approximately  $300,000. 

Applications  for  continuation  of 
cooperative  agreements  funded  under 
this  announcement  will  be  entertained 
in  subsequent  years  on  a  non- 
competitive basis.  The  award  of 
continuation  funding  beyond  each  one- 
year  budget  period  (but  within  the 
three-  year  project-period)  will  be 
subject  to  the  availability  of  funds, 
satisfactory  progress  of  the  grantee,  and 
a  determination  that  continued  funding 
would  be  in  the  best  interest  of  the 
government. 

F.  Non-Federal  Share  of  Project  Costs 

A  non-Federal  match  is  required. 
Grantees  must  provide  at  least  25 
percent  of  the  total  approved  cost  of  the 
project.  The  total  approved  cost  of  the 
project  is  the  sum  of  the  Federal  share 
and  the  non-Federal  share.  The  non- 
Federal  share  may  be  met  by  cash  or  in- 
kind  contributions,  although  applicants 


are  encouraged  to  meet  their  match 
requirements  through  cash 
contributions.  Therefore,  a  project 
approved  for  funding  under  this 
announcement  which  is  awarded  a  total 
of  $300,000  in  Federal  fimds  (based  on 
an  award  of  $100,000  per  12-month 
budget  period  for  three  years)  must 
include  a  match  of  at  least  $100,000  (25 
percent  of  the  total  cost  of  $400,000). 
Applicants  are  also  encouraged  to 
develop  more  extensive  funding 
partnerships  in  order  to  propose  a 
project  of  greater  scope  and  complexity 
than  would  be  possible  within  the 
funding  levels  specified  in  this 
announcement. 

G.  Eligible  Applicants 

This  announcement  solicits 
applications  from  non-profit 
partnerships  composed  of  child  care 
research  groups  in  concert  with  child 
care  agencies,  organizations,  businesses, 
or  other  entities  with  an  interest  in  child 
care  services  for  low-income  families.  A 
partnership  i    required.  At  least  one 
member  of  the  Child  Care  Research 
Partnership  must  be  a  research  group 
affiliated  with  a  university  or  four-year 
college. 

The  application  must  identify  only 
one  partner  as  the  lead  organization  and 
official  applicant.  The  official  applicant 
must  be  a  public  or  private  non-profit 
agency  or  organization  and  may  be 
either  the  research  group  or  another 
partner.  If  the  application  is  funded,  the 
official  applicant  will  be  the  recipient  of 
the  award  and  will  be  responsible  for 
ensuring  that  the  terms  of  the 
cooperative  agreement  are  met.  Profit- 
making  organizations  and  non-federally 
recognized  Tribes  are  not  eligible  to  act 
as  the  official  applicant. 

Priority  will  be  given  to  partnerships 
which  (1)  have  access  to  an  ongoing 
data  base  of  current  information  about 
local  market  condiHons  and  (2)  are 
capable  of  analyzingltXatLpattems  of 
demand  and  supply  in  conjunction  with 
state-level  data  on  subsidized  child  care 
services.  Applicants  are  also  encouraged 
to  form  broadly  constituted  research 
partnerships  in  order  to  bring  together 
interdisciplinary  specialties, 
populations,  services,  data,  and 
financial  contributions. 

Partnerships  might  include:  (1)  State, 
Tribal,  county  or  local  agencies  which 
administer  child  care  subsidy  programs; 
(2)  resource  and  referral  organizations 
which  collect  and  maintain  an  ongoing 
data  base  of  local  or  statewide 
information  on  child  care  demand  and 
supply;  (3)  organizations  which  conduct 
needs  assessments  or  local  market 
surveys;  (4)  planning  councils, 
commissions,  advisory  groups,  and  civic 


organizations  which  participate  in  child 
care  planning  and  policy  making;  (5) 
early  childhood  programs, 
organizations,  or  professional 
associations;  (6)  providers  of  supportive 
services  such  as  provider  training, 
technical  assistance,  or  consumer 
education;  (7)  child  care  consumer  and 
provider  groups:  (8)  foundations  and 
charitable  organizations;  and  (9) 
businesses  and  business  associations. 

Non-profit  organizations  must  submit 
proof  of  non-profit  status  with  the  grant 
application.  The  non-profit  agency  can 
accomplish  this  by  providing  a  copy  of 
its  listing  in  the  Internal  Revenue 
Service's  (IRS)  most  recent  list  of  tax- 
exempt  organizations  described  in 
Section  501(c)(3)  of  the  IRS  code  or  by 
providing  a  copy  of  the  currently  valid 
IRS  Tax  exemption  certificate  ond  by 
providing  a  copy  of  the  articles  of 
incorporation  bearing  the  seal  of  the 
State  in  which  the  corporation  or 
association  is  domiciled. 

Part  n.  Background  and  Context 

The  coop)erative  agreements  for 
research  being  awarded  under  this 
announcement  will  be  funded  by  the 
U.S.  Department  of  Health  and  Human 
Services  (DHHS),  Administration  for 
Children  and  Families  (ACF).  under 
authority  of  the  Social  Security  Act, 
Section  1110.  The  projects  will  be 
managed  by  the  Child  Care  Bureau  of 
the  Administration  on  Children,  Youth 
and  Families. 

A.  The  Administration  on  Children, 
Youth  and  Families 

The  Administration  on  Children, 
Youth  and  Families  (ACYF)  is  one  of 
ACF's  component  offices.  The  ACYF 
administers  national  programs  for 
children,  youth  and  families;  works 
with  States.  Territories.  Tribes  and  local 
communities  to  develop  services  which 
support  and  strengthen  family  life;  seeks 
out  joint  ventures  with  the  private 
sector  to  enhance  the  lives  of  children 
and  their  families;  and  provides 
information  and  other  assistance  to 
parents.  The  ACYF  contains  four 
programmatic  bureaus  and  the  National 
Center  on  Child  Abuse  and  Neglect.  The 
four  bureaus  include  the  Children's 
Bureau,  the  Family  and  Youth  Services 
Bureau,  the  Head  Start  Bureau,  and  the 
Child  Care  Bureau,  which  will  be 
responsible  for  managing  the  Child  Care 
Research  Partnerships. 

B.  The  Child  Care  Bureau 

The  Child  Care  Bureau  is  a  newly 
formed  unit  which  provides  a  single 
locus  for  child  care  activities  within 
ACF.  The  bureau  seeks  to  enhance  the 
quality,  availability  and  affordability  of 
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child  care  services,  to  promote  safe  and 
healthy  environments  that  support 
children's  development,  to  enhance 
parental  choice  and  involvement  in 
their  children's  care,  and  to  facilitate  the 
linkage  of  child  care  with  other 
community  services.  The  Child  Care 
Bureau  also  works  with  other  ACYF 
bureaus  to  promote  integrated  family- 
focused  services  and  coordinated 
delivery  systems. 

The  Child  Care  Bureau  consolidates 
in  a  single  organization  the 
responsibility  for  five  Federal  child  care 
programs  carried  out  under  three 
legislative  authorities  as  described 
below. 

1.  State  Dependent  Care  Planning  and 
Development  Grants 

The  State  Dependent  Care  Planning 
and  Development  Grant  program  (Pub. 
L.  98-55B  as  amended),  enacted  in 
1986,  provides  funds  to  States  and 
Territories  through  a  formula  grant.  This 
program  has  been  instrumental  in  the 
growth  of  child  care  resource  and 
referral  services  and  school-age  child 
care  programs  over  the  past  decade. 
Statutory  requirements  are  located  at  42 
U.S.C.  9871  and  reauthorized  by  Pub.L. 
103-252. 

2.  Family  Support  Act  of  1988  (FSA) 

The  Family  Support  Act  of  1988  (Pub. 
L.  100-^85)  amended  title  IV-A  of  the 
Social  Security  Act,  by  adding  section 
402(g),  which  significantly  expanded 
ACYF's  ability  to  fund  child  care 
services.  The  amendment  created  two 
new  child  care  programs:  AFDC  Child 
Care  and  Transitional  Child  Care.  Both 
of  these  programs  are  entitlements,  and 
both  require  matching  State  funds. 
Statutory  requirements  are  located  at  42 
U.S.C.  section  602(g). 

a.  AFDC  Child  Care.  The  FSA 
guarantees  child  care  necessary  for 
working  AFDC  recipients  and  for  AFDC 
recipients  in  approved  education  or 
training  activities  (including  the  Job 
Opportunities  and  Basic  Skills  Training 
(JOBS)  Program).  This  provision  is  often 
called  AFDC  child  care  or  JOBS  child 
care.  The  regulations  for  AFDC  child 
care  are  located  at  45  CFR  part  255. 

b.  Transitional  Child  Care  (TCC).  The 
FSA  also  addressed  the  need  for 
transitional  child  care  during  the  12 
months  after  a  family  becomes  ineligible 
for  AFDC  due  to  work.  The  regulations 
specific  to  TCC  are  located  at  45  CFR 
part  256.  However,  many  of  the 
regulations  for  AFDC  child  care  (part 
255)  also  apply  to  TCC. 


3.  Omnibus  Budget  Reconciliation  Act 
of  1990  (OBRA  '90) 

With  OBRA  '90,  Congress  established 
two  additional  child  care  programs  that 
further  extended  child  care  services  to 
the  Nation's  low-income  families:  (1)  An 
optional  At-Risk  Child  Care  program 
(child  care  needed  by  low-income 
working  families  who  are  otherwise  at 
risk  of  becoming  eligible  for  AFDC);  and 
(2)  the  Child  Care  and  Development 
Block  Grant  (CCDBG)  which  also 
primarily  serves  working  families, 
"a.  At-Risk  Child  Care  (ARCC).  OBRA 
'90  amended  title  IV-A  of  the  Social 
Security  Act  by  adding  section  402(i), 
establishing  the  ARCC  program.  Though 
optional,  the  ARCC  program  has  been 
implemented  by  all  States  and  the 
District  of  Columbia.  This  program,  like 
the  other  title  IV-A  child  care  programs, 
requires  the  State  to  match  Federal 
funds.  However,  unlike  these  other 
programs.  ARCC  funding  is  capped  and 
its  funds  are  distributed  according  to  a 
formula.  The  statutory  provisions  for 
ARCC  are  located  at  42  U.S.C.  9858.  The 
regulations  are  located  at  45  CFR  part 
257. 

b.  Child  Care  and  Development  Block 
Grant  (CCDBG).  The  CCDBG  has  been 
implemented  by  all  States  and 
Territories,  the  District  of  Columbia,  and 
226  Tribal  grantees,  of  which  25  are 
Tribal  consortia).  The  purpose  of  the 
CCDBG  is  to  increase  the  availability, 
affordability,  and  quality  of  child  care 
services.  This  program  offers  Federal 
funding  to  States,  Territories,  and 
Federally-recognized  Tribes  and  Tubal 
consortia  in  order  to  (1)  provide  low- 
income  families  with  the  financial 
resources  to  find  and  afford  quality 
child  care;  (2)  enhance  the  quality  and 
increase  the  supply  of  child  care  for  all 
families,  including  those  who  do  not 
receive  direct  subsidies;  (3)  provide 
parents  with  a  broad  range  of  options  in 
addressing  their  child  care  needs, 
particularly  through  the  issuance  of 
certificates;  (4)  strengthen  the  role  of  the 
family;  (5)  improve  the  quality  of,  and 
coordination  among,  child  care 
programs  and  early  childhood 
development  programs;  and  (6)  increase 
the  availability  of  early  childhood 
development  programs  and  before-  and 
after-school  services.  The  statutory 
provisions  for  the  CCDBG  program  are 
found  at  42  U.S.C.  9858.  Regulations  are 
located  at  45  CFR  parts  98  and  99. 

In  support  of  these  five  child  care 
programs,  the  Child  Care  Bureau 
develops  policies,  monitors  service 
delivery  systems,  and  provides 
technical  assistance  in  close  cooperation 
with  ten  ACF  regional  offices  which  in 


turn  work  directly  with  States. 
Territories  and  Tribes. 

Part  m.  Research  Goals  and 
Partnerships 

A .  Need  for  New  Research 

The  research  being  funded  under  this 
announcement  represents  an  important 
strategy  for  ACYF  in  the  ongoing 
process  of  developing  service  delivery 
systems  which  are  more  efficient, 
effective,  and  responsive  to  the  needs  of 
children  and  families.  This  initiative 
embodies  recognition  of  the  critical 
need  for  new  knowledge  to  guide  the 
delivery  of  child  care  sen  ices  to 
children  and  their  families,  inform 
policy  debates,  and  point  the  way  to 
more  effective  solutions  of  complex 
child  care  issues.  Whereas  there  is  a 
growing  body  of  knowledge  about  child 
care  demand  and  supply,  only  limited 
research  has  been  directed  to  the  child 
care  needs,  options,  and  utilization 
patterns  of  low-income  families.  For 
these  reasons,  ACYF  is  interested  in 
field-initiated  projects  which  focus  on 
the  low-income  segment  of  the  child 
care  market. 

The  overriding  goal  of  the  Child  Care 
Research  Partnerships  is  to  better 
understand  how  child  care  markets 
operate  for  low-income  families  in 
different  communities  and  how 
subsidized  child  care  services,  or  their 
absence,  impact  on  the  accessibility, 
affordability  and  quality  of  services  for 
low-income  parents  and  their  children. 
In  particular.  ACYF  is  interested  in  the 
role  of  child  care  as  an  essential  support 
to  low-income  families  in  achieving  and 
sustaining  economic  self-sufficiency 
while  balancing  the  competing  demands 
of  work  and  family  life.  Equally 
important  is  the  quality  of  care  that 
children  are  receiving  and  the 
implications  of  available  options  for  the 
development  and  well-being  of  young 
children  throughout  their  formative 
years. 

The  Child  Care  Research  Partnerships 
are  specifically  intended  to  study 
critical  child  care  issues  related  to  (1) 
the  child  care  needs,  utilization  patterns 
and  outcomes  for  low-income  families, 
particularly  those  moving  from  welfare 
to  work  and  those  who  are  currently 
employed  but  are  at  risk  of  needing 
welfare  services;  (2)  child  care 
opportunities  and  constraints  which 
affect  the  lives  of  low-income  families 
and  children;  and  (3)  systemic  issues 
which  affect  the  delivery  of  subsidized 
child  care  services  to  welfare  clients  and 
low-income  working  families. 

Another  important  goal  of  these 
projects  is  to  optimize  the  knowledge 
gained  from  research  by  careful. 


collaborative  planning,  linkage  with 
other  current  studies,  and  secondary 
analysis  of  existing  data.  Priority  will  be 
given  to  applicants  who  propose  cost- 
effective  ways  of  utilizing  existing 
information.  For  example,  resource  and 
referral  data,  subsidized  program  data, 
and  census  data  might  be  analyzed  to 
characterize  local  and  statewide 

f)attems  of  demand  and  supply  in  the 
ow-income  sector  as  well  as  point  to 
possible  future  trends.  Ongoing  studies 
might  also  be  expanded,  linked,  or 
otherwise  utilized  in  the  development 
of  a  comprehensive  research  strategy.  In 
addition,  it  is  often  possible  for  teams 
working  cooperatively  to  produce  a 
more  cohesive,  conceptually  integrated 
project  than  would  otherwise  be 
possible.  For  this  reason,  researchers  are 
challenged  to  develop  innovative 
research  partnerships  which  leverage 
existing  knowledge  and  resources. 
Priority  will  also  be  given  to  applicants 
who  are  able  to  obtain  significant 
additional  funding  or  in-kind 
contributions  ftt)m  their  partners. 

A  third  goal  is  to  increase  the 
practical  utility  of  research  and  develop 
methods  of  utilizing  existing  data  to 
answer  pressing  questions.  Studies 
carried  out  under  these  partnerships  are 
expected  to  have  clear  relevance  for 
child  care  policies,  practices,  and  the 
well-being  of  children  and  families. 
These  projects  should  also  contribute  to 
the  development  of  methodological 
strategies  which  do  not  require  the 
launching  of  large-scale  studies  in  order 
to  provide  valid,  reliable  and  important 
findings. 

B.  Cooperative  Agreements 

The  Child  Care  Research  Partnerships 
are  being  funded  as  cooperative 
agreements  in  order  to  facilitate  a  high 
degree  of  coordination  between  projects 
and  to  accommodate  the  flexibihty  in 
project  design  needed  to  carry  out 
collaborative  research.  In  applying  for 
financial  assistance  under  this 
announcement,  applicants  agree  to  enter 
into  a  cooperative  agreement  with  the 
ACYF  Child  Care  Bureau.  The  general 
roles  of  research  partners  and  Federal 
staff  are  outlined  in  the  following 
sections.  Specific  terms  and  conditions 
of  each  cooperative  agreement  will  be 
negotiated  prior  to  award  of  funds. 

1.  The  Grantee  Role 

The  grantee  is  the  official  applicant  to 
whom  a  financial  assistance  award  is 
made.  The  grantee  is  responsible  for  the 
performance  of  its  subgrantees  or 
subcontractors,  and  for  ensuring  that 
agreements  with  co-partners  are  carried 
out  in  good  faith  and  to  a  high  level  of 
quality.  The  grantee  is  expected  to 


participate  and  cooperate  fully  with  the 
Child  Care  Bureau  in  carrying  out  the 
Child  Care  Research  Partnership 
detailed  in  the  cooperative  agreement. 
The  specific  terms  of  each  agreement 
will  be  based  on  this  announcement,  the 
successful  applicant's  proposal,  and 
related  items  to  be  negotiated  prior  to 
award. 

Each  of  the  Child  Care  Research 
Partnerships  will  participate  as  a 
member  of  an  ACYF  Child  Care 
Research  Consortium  to  be  formed 
shortly  after  projects  are  funded.  The 
goals  of  this  consortium  are  four-fold: 
(1)  To  coordinate  and  assist  the 
individual  research  partnerships;  (2)  to 
produce  a  more  sophisticated  and 
comprehensive  body  of  research  than 
would  be  achievable  by  any  project 
alone;  (3)  to  provide  a  forum  for 
consideration  of  technical  issues  which 
are  of  mutual  concern  to  the  researchers; 
and  (4)  to  assist  ACYF  in  the 
development  of  research  strategies  to 
effectively  examine  complex  child  care 
issues.  As  part  of  this  effort,  two 
meetings  of  the  consortium  will  be  held 
in  Washington,  D.C.,  the  first  shortly 
after  funds  are  awarded  and  the  second 
in  the  spring  of  1996. 

2.  The  Federal  Role 

The  Federal  Project  Officer  (FPO)  will 
work  closely  with  each  of  the  individual 
Child  Care  Research  Partnerships  and 
with  the  ACYF  Child  Care  Research 
Consortium  to  share  priorities  and 
plans,  identify  and  resolve  common 
issues,  and  ensure  that  final  plans  and 
products  comprehensively  address  the 
goals  of  this  announcement.  Such 
involvement  may  include,  but  is  not 
limited  to:  (1)  provision  of  technical 
assistance  to  grantees;  (2)  consultation 
on  and  participation  in  formulation  of 
research  plans;  (3)  arrangement  of 
meetings  to  support  research  activities; 
(4)  membership  in  policy,  planning, 
steering  or  other  working  groups 
established  to  facilitate  accomplishment 
of  the  project  goals;  (5)  review  of  major 
activities  and  products;  and  (6) 
participation  in  negotiations  for  revised 
cooperative  agreements  to  carry  out 
each  succeeding  phase  of  the  research. 
The  FPO  will  also  chair  meetings  of  the 
ACYF  Child  Care  Research  Consortium 
and  will  coordinate  consortium 
activities  and  information  sharing. 

Part  rv.  Proiect  Narrative  Statement 

The  Project  Narrative  Statement 
provides  most  of  the  information  on 
which  proposals  will  be  competitively 
reviewed.  This  section  should  be 
carefully  developed  in  accordance  with 
the  research  goals  and  expectations 
described  in  Part  ID,  the  evaluation 


criteria  and  selection  factors  described 
in  Part  V,  and  the  requirements 
described  in  sections  A  through  D 
below. 

The  Project  Narrative  sets  forth  the 
technical  proposal  and  how  it  will  be 
carried  out.  This  statement  should  be 
organized  according  to  the  evaluation 
criteria  contained  in  Part  V  as  follows: 
(1)  Issues  and  Objectives;  (2) 
Background  and  Significance;  (3) 
Technical  Approach;  and  (4)  Staff 
Background  and  Organizational 
Capacity. 

"The  clarity  and  conciseness  of 
proposals  are  of  the  utmost  importance 
to  ACYF.  Project  Narrative  Statements 
may  not  exceed  80  pages  single-spaced 
(160  pages  double-spaced)  with 
standard  one-inch  margins  and  10-12 
point  fonts.  This  p>age  limitation  applies 
to  the  entire  Project  Narrative 
Statement,  including  text,  tables,  charts, 
graphs,  resumes,  corporate  statements 
and  appendices.  Excess  pages  of  Project 
Narrative  will  not  be  reviewed.  (Note: 
Applicants  are  asked  to  print  their 
statement  in  double-spaced  format  for 
ease  of  review.) 

A.  Issues  and  Objectives 

Applicants  must  demonstrate  a  sound 
understanding  of  the  goals  of  this 
announcement  and  show  how  their 
proposed  research  would  address 
ACYF's  child  care  research  objectives. 
Applicants  should  discuss  the  purpose 
of  their  research  and  indicate  how  their 
project  would  address  major  issues  and 
hypotheses.  This  section  should  also 
describe  how  the  study  would  relate  to, 
or  build  upon,  other  relevant  research. 

Applicants  should  describe  how  the 
proposed  project  could  fit  into  a  broader 
fi-amework  for  collaborative  child  care 
research,  and  suggest  specific 
substudies  or  components  which  could 
be  undertaken  as  part  of  a  holistic 
approach  made  possible  by  a  research 
consortium.  In  this  regard,  applicants 
must  describe  the  nature  of  their 
research  partnership,  articulate  a 
rationale  for  this  partnership  vis-  a-vis 
ACYF  research  goals,  and  provide 
assurances  that  they  and  their  partners 
have  the  willingness  and  flexibility  to 
collaborate  with  other  members  of  the 
ACYF  Child  Care  Research  Consortium. 

B.  Background  and  Significance 

The  Background  and  Significance 
section  is  intended  to  demonstrate  the 
apphcant's  understanding  of  (1)  critical 
child  care  issues  affecting  low-income 
families  and  the  complex 
interrelationships  among  major 
variables;  (2)  the  significance  of  these 
issues  and  variables  for  child  care 
policies  and  programs;  (3)  how  existing 
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knowledge  can  be  brought  to  bear  on  the 
proposed  research;  and  (4)  how  the 
research  would  benefit  various 
audiences.  Applicants  are  expected  to 
provide  a  review  of  relevant  literature 
which  is  sufficient  to  demonstrate  their 
understanding  of  important  issues, 
variables,  methods,  and  findings.  The 
hterature  review  must  include  previous 
work  of  the  author(s)  of  the  proposal.  A 
list  of  references  must  be  included. 

This  section  of  the  narrative  must 
address  issues  related  to  (a)  low-income 
populations  and  the  challenges  they 
face;  (b)  the  structure  and  dynamics  of 
child  care  demand  and  supply  as  these 
factors  relate  to  low-income  diildren 
and  families;  and  (c)  the  ways  in  which 
welfare  and  child  care  services  interact 
in  creating  opportunities  or  constraints 
for  the  populations  they  serve. 
Applicants  should  address  these  issues 
in  terms  of  their  proposed  research, 
explaining  their  reasoning,  suggesting 
lines  of  inquiry,  and  developing  their 
hypotheses. 

Applicants  should  clearly  show  how 
their  proposed  research  will  build  on 
the  current  knowledge  base  and 
contribute  to  policy,  practice  and  future 
research.  The  proposal  is  expected  to 
demonstrate  understanding  of  current 
welfare  and  child  care  policies  and 
programs,  to  show  how  the  proposed 
research  would  further  such 
understanding,  and  to  suggest  practical 
applications  which  might  be  derived 
from  the  findings.  Applicants  are  asked 
to  consider  the  significance,  reliability, 
and  validity  of  existing  data  for 
questions  of  interest  to  the  Child  Care 
Research  Partnerships.  In  addition, 
applicants  should  identify  important 
gaps  in  the  literature  and  areas  in  which 
findings  are  contradictory  or  ambiguous. 

If  ongoing  studies  or  pilot  research 
identified  in  the  review  will  be  included 
in  the  proposed  design,  applicants 
should  describe  how  such  studies 
would  be  utilized  in  the  proposed 
research  and  how  they  would  foster 
ACYF  child  care  research  goals. 

If  especially  important  databases 
from  completed  studies  are  identified, 
applicants  are  asked  to  suggest  ways  in 
which  such  data  could  be  analyzed  or 
otherwise  utilized.  It  will  also  be 
important  to  consider  what 
demographic,  economic,  and  social  data 
are  available  as  context  for  the  proposed 
research.  Applicants  should  describe 
how  data  from  the  Census  Bureau. 
Bureau  of  Labor  Statistics,  and  other 
statistical  organizations  can  be  used  to 
help  profile  market  parameters  and 
trends. 


C.  Technical  Approach 

The  Technical  Approach  section  of 
the  Project  Narrative  Statement  details  a 
specific  research  design  and 
implementation  plans.  This  section 
should  address  three  broad  areas:  (1) 
research  methodology;  (2)  management 
and  quality  control;  and  (3) 
collaborative  strategy. 

1.  Research  Methodology 

The  methodological  discussion  must 
mclude  technical  details  of  the 
proposed  research  design,  including 
specific  research  questions,  variables 
and  data  sources,  sampling  and  data 
collection  or  compilation  (including 
selection  of  client  records  or 
construction  of  subsamples  from  data 
tapes),  statistical  analysis,  and 
reporting.  Applicants  are  asked  to  lay 
out  a  research  design  for  examining  the 
relationships  between  selected^issues, 
questions,  variables,  and  data  elements 
(Applicants  may  include  a  chart 
showing  these  linkages).  In  addition, 
applicants  should  discuss  the  strengths 
and  limitations  of  all  proposed  data 
sources,  samples,  and  techniques  for 
this  research. 

Applicants  should  fully  address 
technical  considerations  appropriate  to 
their  proposed  design: 

•  It  secondary  analyses  are  to  be 
conducted  on  completed  data  sets, 
describe  the  appropriateness  and 
limitations  of  the  original  research  for 
this  study.  Describe  the  nature,  scope 
and  representativeness  of  the  original 
sample  and  characteristics  of  the  data 
(including  data  quality).  Describe 
hypotheses  to  be  tested,  variables  to  be 
analyzed,  the  unit  of  analysis  to  be 
employed,  analytic  procedures,  and 
limitations  of  the  data  base  for  the 
proposed  study. 

•  If  data  wrill  be  compiled  from 
service  delivery  records  of  State  or  local 
agencies,  from  resource  and  referral 
files,  from  records  maintained  by  child 
care  facilities,  or  from  other  primary 
data  sources,  describe  the  nature  of  the 
data  and  how  it  would  be  accessed, 
what  sampling  procedure  would  be 
employed,  how  confidentiality  of 
individual  records  would  be 
maintained,  and  how  the  data  would  be 
processed  and  analyzed. 

•  If  the  proposea  project  involves 
linkage  with  ongoing  research,  describe 
the  ongoing  research  design  and  stage  of 
progress,  how  the  applicant's  proposed 
study  would  benefit  from  and  contribute 
to  it,  how  the  technical  aspects  of  the 
linkage  would  be  structured  and  carried 
out,  and  how  the  linked  studies  would 
address  the  goals  of  this  aimouncement. 

•  If  new  data  are  to  be  collected  on 
human  subjects  in  conjunction  with 


another  ongoing  study  (e.g.,  adding  a 
component  to  a  survey)  discuss  the 
benefits  of  and  justify  this  approach. 
Describe  the  characteristics  of  the  target 
population  and  provide  a  rationale  for 
any  sample  stratification  based  on 
personal  characteristics  of  individuals 
(such  as  ethnicity,  income,  marital 
status,  age  of  child,  etc.). Describe  data 
collection  procedures  and  safeguards  for 
data  quality.  Discuss  procedures  to 
protect  human  subjects,  maintain 
confidentiality  of  data,  and  obtain 
consent  for  participation  (if  applicable). 

•  Include  a  detailed  plan  for  the 
processing  and  analysis  of  data  from  all 
sources  which  illustrates  how  the 
analysis  will  meet  the  goals  of  this 
research.  Discuss  the  processing  of  data 
for  analysis,  including  the  procedures 
which  will  be  used  to  ensure  data 
quality,  the  preparation  and 
documentation  of  data  files  and  tapes, 
and  the  archiving  of  data  for  analysis  by 
other  researchers.  Discuss  plans  for  the 
analysis  of  data,  including  units  of 
analysis,  analytic  techniques  to  be  used 
with  various  types  of  data,  statistical 
considerations,  and  the  linkage  of  data 
sets. 

•  Include  a  product  development  and 
dissemination  plan  which  describes  the 
products  to  be  generated  during  the 
course  of  this  research  (such  as 
technical  papers  or  reports,  simimaries, 
briefings,  conference  presentations, 
doctoral  dissertations,  journal  articles, 
archival  data  tapes,  data  documentation, 
software,  and  the  final  report)  and  the 
steps  that  will  be  undertaken  to 
disseminate  and  promote  the  utilization 
of  products  and  findings.  This  plan 
should  include  a  discussion  of  products 
which  might  be  collaboratively 
developed  or  disseminated  to  effectively 
reach  intended  audiences. 

2.  Management  and  Quality  Control 

The  applicant's  approach  must 
contain  a  sound  and  workable  plan  of 
action  which  describes  in  detail  how  the 
project  will  be  carried  out.  This  section 
should  detail  how  the  project  will  be 
structured  and  managed,  how  roles  and 
functions  will  be  coordinated,  how  the 
timeliness  of  activities  will  be  ertsured, 
and  how  quality  control  will  be 
maintained.  Applicants  should  discuss 
their  management  of  the  project  as  a 
whole,  and  the  management  roles  of 
their  partners.  In  particular,  applicants 
are  asked  to  provide  the  following 
information: 

•  Describe  how  an  appropriate 
research  and  management  team  will  be 
assembled,  what  exp)ertise  will  be 
represented,  how  individuals  will  be 
selected,  and  what  roles  they  will  play 
(including  consultants  and  advisors). 


•  Lay  out  the  major  tasks  to  illustrate 
the  sequence  and  timing  of  tasks,  time 
commitments  of  staff,  important 
milestones,  reports,  and  completion 
dates. 

•  Describe  how  participating 
organizations  will  coordinate  their 
management  of  project  tasks  and  other 
functions. 

•  Discuss  how  the  proposed 
methodology  might  reasonably  fit  into  a 
broader  research  scheme  and  what 
design  flexibility  exists  for  coordination 
with  other  approaches. 

•  Discuss  potential  problems  or 
difficulties  with  the  proposed 
methodological  approach,  including 
factors  which  might  affect  the  quality  of 
the  research  or  its  outcomes,  issues 
related  to  the  reliability,  validity  and 
generalizability  of  data,  and  issues 
related  to  management  and 
coordination. 

•  Include  a  detailed  budget  narrative 
which  describes  and  justifies  line  item 
expenses  within  the  budget  categories 
listed  on  the  form  S.F.  424.  A  realistic 
amount  must  be  set  aside  for  two  trips 
to  Washington,  D.C.  to  participate  in 
meetings  of  the  ACYF  Research 
Consortium.  Each  meeting  is  expected 
to  require  two  days. 

•  It  project  funds  are  being 
subcontracted,  a  detailed  budget  for  the 
use  of  those  funds  must  be  included. 

D.  Staff  Background  and  Organizational 
Capacity 

In  this  section  of  the  Project  Narrative 
Statement,  applicants  must  provide 
evidence  that  they  and  their  partners 
have  the  ability  to  carry  out  the 
proposed  project  on  time  and  to  a  high 
degree  of  quaUty. 

I .  Staff  Background 

•  Identify  all  key  staff  positions  for 
this  project,  including  job  descriptions, 
salary  rates  and  employee  benefits;  the 
proportion  of  time  to  be  committed  to 
the  project;  the  period  of  time  for  which 
staff  holding  these  positions  will  be 
employed;  and  whether  their  continued 
employment  is  dependent  solely  on  the 
funds  to  be  awarded  under  this 
announcement. 

•  Provide  evidence  that  individuals 
proposed  for  key  positions  have  the 
necessary  technical  skill  and  experience 
to  successfully  carry  out  their  assigned 
roles. 

•  Identify  the  authors  of  the  proposal 
and  describe  their  continuing  role  In  the 
project  if  funded. 

•  Identify  all  consuhants  or  advisors, 
document  their  expertise,  and  describe 
how  their  services  will  be  utilized. 

•  Describe  recruitment  and  hiring 
procedures. 


2.  Organizational  Capacity 

•  Provide  evidence  of  sufficient 
organizational  resources  to  ensure 
successful  project  management, 
compliance  with  terms  and  conditions 
of  the  cooperative  agreement,  and 
oversight  of  the  proper  use  of  Federal 
funds. 

•  Include  a  separate  two-page 
organizational  capability  statement  for 
each  partner  (these  statements  are  to  be 
included  with  the  apphcation  as  part  of 
the  general  requirements  described  in 
Part  VI). 

•  Provide  evidence  of  the 
organizational  capacity  to  coordinate 
the  activities  of  research  partners, 
participate  as  a  member  of  the  ACYF 
research  consortium,  and  resolve 
collaboration  issues  which  may  arise 
during  the  course  of  the  research. 

•  Document  the  ability  of  all  partners 
to  carry  out  their  assigned  roles  and 
functions.  Describe  all  research 
partnerships,  collaborations  and 
agreements.  Describe  how  each  partner 
was  included  in  the  planning  of  the 
project  and  what  contributions  each  will 
make  throughout  the  project. 

•  Include  a  list  of  research  partners 
and  financial  supporters,  including  the 
name  and  address  of  the  organization, 
the  name  of  its  director,  and  the 
telephone,  fax  and  internet  numbers. 

•  Include  letters  of  specific 
commitment  or  support  where  possible. 
Partners  who  will  provide  access  to  data 
or  records  must  provide  a  letter 
stipulating  the  terms  of  their  agreement 
with  the  researchers. 

•  Describe  the  extent  of  financial 
participation  from  all  sources.  Describe 
the  extent  to  which  funds,  staff  time,  in- 
kind  services,  and  other  resources  have 
been  committed  to  the  research  effort 
during  the  planning  period.  Describe 
what  other  resources  will  help  support 
the  proposed  child  care  research, 
including  existing  commitments  and 
negotiations  in  progress.  Discuss  what 
commitments  are  expected  of  financial 
partners  in  the  second  and  third  years. 

•  Describe  the  relationship  between 
this  project  and  other  relevant  work 
planned,  anticipated  or  underway  by 
the  applicant  with  Federal  assistance. 
Include  examples  of  past  or  current 
partnerships  which  demonstrate  the 
ability  to  carry  out  the  proposed  project. 

Part  V.  Evaluation  and  Selection 

A.  The  Review  Process 

Before  applications  are  reviewed, 
each  application  will  be  screened  to 
determine  whether  the  applicant 
organization  is  eligible  as  specified  in 
Part  I,  section  G,  above.  Applications 
from  organizations  which  do  not  meet 


the  eligibility  requirements  will  not  be 
considered  or  reviewed  in  the 
competition,  and  the  applicant  will  be 
so  informed.  In  addition,  inadequate 
preparation,  omission  of  essential 
components  of  the  application,  or 
failure  to  comply  with  format 
specifications  as  described  in  Part  VI 
v«nll  result  in  the  application  being 
withdrawn  from  further  consideration. 

Applications  will  be  reviewed  and 
scored  competitively  against  the 
published  evaluation  criteria  described 
below.  The  review  will  be  conducted  in 
Washington.  D.C.  Expert  reviewers  in 
relevant  fields  will  include  researchers, 
Federal  or  State  staff,  early  childhood 
program  staff,  or  other  individuals 
experienced  in  the  study  of  child  care 
demand  and  supply,  child  care  delivery 
systems,  welfare  and  supportive 
services,  early  childhood  programs, 
child  development  and  education, 
parental  choice  and  involvement,  and 
other  relevant  areas. 

A  panel  of  at  least  three  reviewers 
will  evaluate  each  application  to 
determine  the  strengths  and  weaknesses 
of  each  proposal  in  terms  of  ACYF 
research  goals  and  expectations 
discussed  in  Part  HI.  the  proposal 
requirements  described  in  Part  IV.  and 
the  evaluation  criteria  listed  in  section 
B  below.  Panelists  will  also  provide 
written  comments  and  assign  numerical 
scores  for  each  application.  The  point 
value  for  each  criterion  indicates  the 
maximum  numerical  score  which  that 
criterion  may  be  given  in  the  review 
process.  The  assigned  scores  for  each 
criterion  will  be  summed  to  yield  a  total 
evaluation  score  for  the  projKJsal. 

In  addition  to  the  panel  review,  the 
Child  Care  Bureau  or  ACYF  may  solicit 
comments  from  ACF  Regional  Office 
staff,  other  Federal  agencies, 
organizations  who  are  or  may  become 
ACYF  research  partners,  and 
individuals  whose  p>articular  expertise 
is  identified  as  necessary  for  the 
consideration  of  technical  issues  arising 
during  the  review.  These  comments, 
along  with  those  of  the  panelists,  will  be 
considered  by  the  Child  Care  Bureau 
and  ACYF  in  making  funding  decisions. 
The  Child  Care  Bureau  and  ACYF  will 
also  take  into  account  the  best 
combination  of  proposed  projects  to 
meet  overall  research  goals.  In  addition, 
priority  will  be  given  to  applicants  who 
are  able  to  obtain  significant  financial 
contributions  from  other  sources  and 
who  propose  cost-effective  ways  of 
utilizing  existing  research. 

B.  Evaluation  Criteria 

The  criteria  listed  below  will  be  used 
in  conjunction  with  other  requirements 
set  forth  in  Part  IV.  Project  Narrative 
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Statement,  to  evaluate  how  well  each 
proposal  addresses  the  goals  of  this 
announcement. 

1.  Issues  and  Objectives  (maximum  of 
10  points) 

•  The  extent  to  which  the  application 
reflects  a  solid  understanding  of  critical 
issues,  information  needs,  and  research 
goals. 

•  The  extent  to  which  the  conceptual 
model,  research  issues,  objectives  and 
hypotheses  are  significant,  well- 
formulated  and  appropriately  linked. 

•  The  extent  to  which  the 
collaborative  framework  is  appropriate, 
feasible,  and  will  significantly 
contribute  to  the  importance, 
comprehensiveness,  and  quality  of  the 
proposed  research. 

2.  Background  and  Significance 
(maximum  of  15  points) 

•  The  completeness  and 
sophistication  with  which  the  applicant 
reviews  the  relevant  literature. 

•  The  effectiveness  with  which  the 
application  articulates  the  current  state 
of  knowledge  relative  to  issues  being 
addressed,  including  (1)  critical  child 
care  issues  and  the  complex 
interrelationships  among  major 
variables;  (2)  the  significance  of  these 
issues  and  variables  for  child  care 
policies  and  programs;  (3)  how  current 
knowledge  can  be  brought  to  bear  on  the 
proposed  research;  and  (4)  how  the 
research  would  benefit  various 
audiences. 

•  How  well  the  proposed  research 
will  build  on  the  current  knowledge 
base  and  contribute  to  policy,  practice 
and  futiue  research. 

3.  Technical  Approach  (maximum  of  50 
points) 

•  The  extent  to  which  the  applicant's 
proposed  research  methodology  (1) 
appropriately  links  critical  research 
issues,  questions,  variables  and  data 
sources;  (2)  employs  technically  sound 
and  appropriate  approaches,  design 
elements  and  procedures  for  sampling, 
data  collection,  data  processing  and 
analysis;  (3)  reflects  sensitivity  to 
technical,  logistical,  cultural  and  ethical 
issues  that  may  arise;  (4)  includes 
realistic  strategies  for  the  resolution  of 
difficulties:  (5)  adequately  protects 
human  subjects,  confidentiality  of  data, 
and  consent  procedures,  as  appropriate; 
(6)  includes  an  effective  plan  for  the 
dissemination  and  utilization 
information  by  researchers,  policy- 
makers, and  practitioners  in  the  field; 
and  (7)  effectively  utilizes  collaborative 
strategies. 

•  The  extent  to  which  the  application 
(1)  outlines  a  sound  and  workable  plan 


of  action  that  details  how  the  proposed 
work  will  be  accomplished;  (2)  shows  a 
reasonable  schedule  of 
accomplishments  and  target  dates;  (3) 
presents  an  adequate  staffing  plan;  and 
(4)  demonstrates  the  ability  to  gain 
access  to  necessary  information,  data 
and  subjects. 

•  The  extent  to  which  the  application 
(1)  presents  a  sound  administrative 
framework  for  maintaining  quality 
control  over  the  implementation  and 
operation  of  the  study;  (2)  includes  a 
sound  plan  for  coordination  of  activities 
carried  out  by  pwrtners;  (3)  demonstrates 
an  effective  approach  to  team-building, 
including  project  staff,  consultants  and 
advisory  panels;  and  (4)  demonstrates 
the  ability  to  carry  out  collaborative 
research,  both  within  the  proposed 
Child  Care  Research  Partnership  and  as 
a  member  of  the  ACYF  Child  Care 
Research  Consortium. 

•  The  extent  to  which  proposed 
project  costs  are  reasonable,  the  funds 
are  appropriately  allocated  across 
component  areas,  and  the  budget  is 
sufficient  to  accomplish  the  objectives. 

4.  Staff  Background  and  Organizational 
Capacity  (maximum  of  25  points) 

•  The  extent  to  which  the  application 
(1)  presents  relevant  background, 
experience,  training  and  qualifications 
of  the  key  staff  and  consultants, 
including  work  on  related  research  and 
similar  projects;  (2)  makes  available 
adequate  personnel  resources  for 
sampling,  experimental  design,  field 
work,  statistical  analysis  and  reporting; 
and  (3)  proposes  key  persoimel  who 
have  demonstrated  competence  in  areas 
addressed  by  the  proposed  research  and 
are  geographically  accessible. 

•  The  extent  to  which  the  application 
demonstrates  that  (1)  facilities  and 
organizational  experience  are  adequate 
to  carry  out  the  tasks  of  the  proposed 
project;  (2)  the  collaborative 
partnerships  are  well  structured  and 
demonstrate  effective  coordination  of 
organizational  resources;  (3)  the 
organization  can  effectively  and 
efficiently  administer  a  project  of  the 
size,  complexity  and  scope  proposed; 
(4)  the  applicant  has  the  capacity  to 
coordinate  activities  with  other 
organizations  for  the  successful 
accomplishment  of  project  objectives; 
and  (5)  research  partners  have  the 
capacity  to  carry  out  their  proposed 
functions  and  roles. 

C.  The  Selection  Process 

The  Commissioner  of  ACYF  will 
make  the  final  selection  of  the 
applicants  to  be  funded.  Applications 
may  be  funded  in  whole  or  in  part 
depending  on  the  applicant  ranking. 


consultations  and  staff  review,  the 
combination  of  projects  which  best 
meets  ACYF  research  objectives,  the 
funds  available,  and  other  relevant 
considerations. 

Successful  applicants  will  be  notified 
through  the  issuance  of  a  Financial 
Assistance  Award  which  sets  forth  the 
amount  of  funds  granted,  the  terms  and 
conditions  of  the  cooperative  agreement, 
the  effective  date  of  the  award,  the 
budget  period  for  which  support  is 
given,  and  the  total  project  period  for 
which  support  is  provided. 

D.  Funding  Date 

It  is  anticipated  that  successful 
applications  will  be  funded  no  later 
than  September  30. 1995. 

Part  VI.  Instructions  for  the 
Development  and  Submission  of 
Applications 

This  part  contains  information  and 
instructions  for  submitting  applications 
in  response  to  this  announcement. 
Application  forms  are  provided  along 
with  a  checklist  for  assembling  an 
application  package.  Please  copy  and 
use  these  as  single-sided  forms  in 
submitting  an  application. 

Potential  applicants  should  read  this 
section  carefully  in  conjunction  with 
other  information  and  proposal 
requirements  contained  within  this 
announcement. 

A.  Required  Notification  of  the  State 
Single  Point  of  Contact 

All  applications  for  research  projects 
are  covered  under  Executive  Order 
(E.O.)  12372,  Intergovernmental  Review 
of  Federal  Programs,  and  title  45  Code 
of  Federal  RegulaUons  (CFR)  Part  100, 
Intergovernmental  Review  of 
Department  of  Health  and  Human 
Services  Programs  and  Activities.  Under 
E.O.  12372,  States  may  design  their  own 
processes  for  reviewing  and 
commenting  on  proposed  Federal 
assistance  under  covered  programs. 
Therefore,  the  applicant  should  contact 
his  or  her  State  Single  Point  of  Contact 
(SPOC)  directly  to  determine  what 
materials,  if  any,  the  SPOC  requires. 
Contact  information  for  each  State's 
SPOC  is  found  at  the  end  of  this 
announcement. 

All  States  and  territories,  except 
Alabama.  Alaska,  Colorado, 
Connecticut,  Hawaii,  Idaho,  Kansas, 
Louisiana,  Minnesota,  Montana, 
Nebraska,  Oklahoma.  Pennsylvania, 
Oregon,  South  Dakota.  Virginia, 
Washington,  American  Samoa  and 
Palau,  have  elected  to  participate  in  the 
Executive  Order  process  and  have 
established  a  State  Single  Point  of 
Contact  (SPOC).  Applicants  from  these 


19  jurisdictions  need  take  no  action 
regarding  E.O.  12372.  Applications  for 
projects  to  be  administered  by 
Federally-recognized  Indian  Tribes  are 
also  exempt  from  the  requirements  of 
E.O.  12372. 

It  is  imperative  that  the  applicant 
submit  all  required  materials  to  the 
SPOC  and  indicate  the  date  of  this 
submittal  (or  the  date  of  contact,  if  no 
submittal  is  required)  on  the  Standard 
Form  (SF)  424,  item  16a.  Under  45  CFR 
100.8(a)(2),  SPOCs  have  60  days  from 
the  grant  application  deadline  to 
comment  on  applications  for  financial 
assistance  under  this  program.  These 
comments  are  reviewed  as  part  of  the 
award  process.  Failure  to  notify  the 
SPOC  can  result  in  a  delay  in  the  award 
of  funds. 

The  SPOCs  are  encouraged  to 
eliminate  the  submission  of  routine 
endorsements  as  official 
recommendations.  Additionally,  SPOCs 
are  requested  to  clearly  differentiate 
between  mere  advisory  comments  and 
those  official  State  process 
recommendations  which  may  trigger  the 
accommodate  or  explain  rule.  It  is 
helpful  to  ACYF  in  tracking  SPOC 
comments  if  the  SPOC  will  clearly 
indicate  the  applicant  organization  as  it 
appears  on  the  application  SF  424. 
When  comments  are  submitted  directly 
to  ACYF,  they  should  be  addressed  to 
the  application  mailing  address  located 
in  the  front  section  of  this 
announcement. 

B.  Paperwork  Reduction  Act  of  1980 

Under  the  Paperwork  Reduction  Act 
of  1980,  Public  Law  96-511,  the 
Department  is  required  to  submit  to 
0MB  for  review  and  approval  any 
reporting  and  record  keeping 
requirements  in  regulations,  including 
program  announcements.  This  program 
announcement  does  not  contain 
information  collection  requirements 
beyond  those  approved  for  ACF  grant 
applications  under  0MB  Control 
Number  0348-0043. 

C.  Deadline  for  Submission  of 
Applications 

The  closing  date  for  submission  of 
applications  under  this  program 
announcement  is  August  8,  1995. 

Applications  sent  by  fax  will  not  be 
accepted.  Applications  which  are  sent 
by  mail  must  be  received  on  or  before 
the  deadline  date  at  the  following 
address:  Department  of  Health  and 
Human  Services,  ACF/Division  of 
Discretionary  Grants,  6th  floor.  370 
L'Enfant  Promenade.  S.W.,  Washington. 
D.C.  20447.  Attn:  Child  Care  Research 
Partnerships. 


Hand  delivered  applications  are 
accepted  during  the  normal  working 
hours  of  8:00  a.m.  to  4:30  p.m..  Monday 
through  Friday,  on  or  prior  to  the 
established  closing  date  at: 
Administration  for  Children  and 
Families.  Division  of  Discretionary 
Grants,  6th  Floor,  ACF  Guard  Station, 
901  D  Street.  SW.,  Washington.  DC 
20047.  Attn:  Child  Care  Research 
Partnerships. 

An  application  will  be  considered  as 
meeting  the  deadline  if  it  is  received  on 
or  before  the  deadline  date  at  the 
address  or  receipt  point  specified  in  this 
program  announcement. 

Applications  which  do  not  meet  the 
above  criteria  are  considered  late 
applications  and  will  not  be  considered 
or  reviewed  in  the  current  competition. 
The  ACYF  will  send  a  letter  to  this 
effect  to  each  late  applicant. 

The  ACYF  reserves  the  right  to  extend 
the  deadline  for  all  applicants  due  to 
acts  of  God,  such  as  floods,  hurricanes 
or  earthquakes;  if  there  is  widespread 
disruption  of  the  mail;  or  if  ACYF 
determines  a  deadline  extension  to  be  in 
the  best  interest  of  the  Government. 
However,  ACYF  will  not  waive  or 
extend  the  deadline  for  any  applicant 
unless  the  deadline  is  waived  or 
extended  for  all  applicants. 

D.  Instructions  for  Preparing  the 
Application  and  Completing  Forms 

The  SF  424.  424A.  424B,  and 
certifications  have  been  reprinted  for 
your  convenience  in  preparing  the 
application.  You  should  reproduce 
single-sided  copies  of  these  forms  from 
the  reprinted  forms  in  the 
announcement,  typing  your  information 
onto  the  copies.  Please  do  not  use  forms 
directly  from  the  Federal  Register 
announcement,  as  they  are  printed  on 
both  sides  of  the  page.  Make  single- 
sided  copies  and  use  them. 

Please  prepare  your  application  in 
accordance  with  the  following 
instructions: 

1.  SF  424  Page  1.  AppUcation  Cover 
Sheet 

Please  read  the  following  instructions 
before  completing  the  application  cover 
sheet.  An  explanation  of  each  item  is 
included.  Complete  only  the  items 
specified. 

Top  of  Page  Leave  blank. 

Item  1 — ^Type  of  Submission — 
Preprinted  on  the  form. 

Item  2 — Date  Submitted  and 
Applicant  Identifier — Date  application 
is  submitted  to  ACF  and  applicant's 
own  internal  control  number,  if 
applicable. 

Item  3 — Date  Received  By  State — 
State  use  only  (if  applicable). 


Item  4 — ^Date  Received  by  Federal 
Agency — leave  blank. 

Item  5 — Applicant  Information. 

Legal  Name — Enter  the  legal  name  of 
the  applicant  organization.  For 
applications  developed  jointly,  enter  the 
name  of  the  lead  organization  only. 
There  must  be  a  single  applicant  for 
each  application.  Organizational  Unit — 
Enter  the  name  of  the  primary  unit 
within  the  applicant  organization  which 
will  actually  cary  out  the  project 
activity.  Do  not  use  the  name  of  an 
individual  as  the  applicant.  If  this  is  the 
same  as  the  applicant  organization, 
leave  the  organizational  unit  blank. 
Address — ^Enter  the  complete  address 
that  the  organization  actually  uses  to 
receive  mail,  since  this  is  the  address  to 
which  all  correspondence  will  be  sent. 
Ek)  not  include  both  street  address  and 
P.O.  box  number  unless  both  must  be 
used  in  mailing.  Name  and  telephone 
number  of  the  person  to  be  contacted  on 
matters  involving  this  application  (give 
area  code) — Enter  the  full  name 
(including  academic  degree,  if 
applicable)  and  telephone  number  of  a 
person  who  can  respond  to  questions 
about  the  application.  This  person 
should  be  accessible  at  the  address 
given  here  and  will  receive  all 
correspondence  regarding  the 
application. 

Item  6 — Employer  Identification 
Number  (EIN)— Enter  the  employer 
identification  number  of  the  applicant 
organization,  as  assigned  by  the  Internal 
Revenue  Service,  including,  if  known, 
the  Central  Registry  System  suffix. 

Item  7 — Type  of  Applicant — Self- 
explanatory. 

Item  8 — Type  of  Application — 
Preprinted  on  the  form. 

Item  9 — Name  of  Federal  Agency — 
Preprinted  on  the  form. 

Item  10 — Catalog  of  Federal  Domestic 
Assistance  Number  and  .Title — ^Enter  the 
Catalog  of  Federal  Domestic  Assistance 
(CFDA)  number  which  is  assigned  to  the 
program  under  which  assistance  is 
requested  and  its  title.  The  CFDA  for  the 
Child  Care  Research  Partnerships  is 
93.647. 

Item  1 1 — Descriptive  Title  of 
Applicant's  Project — Enter  the  project 
title.  The  title  is  generally  short  and  is 
descriptive  of  the  project. 

Item  12 — Areas  Affecied  by  Project — 
Enter  the  govenunental  unit  where 
significant  and  meaningful  impact  could 
be  observed.  List  only  the  largest  unit  or 
units  affected,  such  as  State,  county,  or 
city.  If  an  entire  unit  is  affected,  list  it 
rather  than  subunits. 

Item  13 — Proposed  Project — Enter  the 
desired  start  date  for  the  project  and 
projected  completion  date. 
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'Item  14 — Congressional  District  of 
Applicant/Project— Enter  the  number  of 
the  Congressional  district  where  the 
applicant's  principal  office  is  located 
and  the  number  of  the  Congressional 
district(s)  where  the  project  will  be 
located.  If  statewide,  a  multi-State  effort, 
or  nationwide,  enter  00. 
Item  15— Estimated  Funding  Levels. 
In  completing  15a  through  15f,  enter 
only  those  dollar  amounts  needed  for 
the  first  12  months  of  the  proposed 
project. 

Item  15a— Enter  the  amount  of 
Federal  funds  requested  in  accordance 
with  the  preceding  paragraph.  This 
amount  should  be  no  greater  than  the 
maximum  amount  specified  in  the 
announcement. 

Items  15b-e— Enter  the  amountlsj  of 
funds  from  non-Federal  sources  that 
will  be  contributed  to  the  proposed 
project.  Items  b-e  are  considered  cost- 
sharing  or  matching  funds.  The  value  of 
third  party  in-kind  contributions  should 
be  included  on  appropriate  lines  as 
applicable. 

Item  15/— Enter  the  estimated  amount 
of  income,  if  any.  expected  to  be 
generated  from  the  proposed  project.  Do 
not  add  or  subtract  this  amount  frorn  the 
total  project  amoimt  entered  under  item 
15g.  Describe  the  nature,  source  and 
anticipated  use  of  this  income  in  the 
Project  Narrative  Statement. 

Item  15g— Enter  the  sum  of  items 
15a-15e. 

Item  16o-T-Is  Application  Subject  to 
Review  By  State  Executive  Order  12372 
Process?  Yes.— If  the  application  is 
covered  by  E.O.  12372.  enter  the  date 
the  applicant  contacted  the  SPOC 
regarding  this  application.  Select  the 
appropriate  SPOC  from  the  listing 
provided  at  the  end  of  Part  VI.  The 
review  of  the  application  is  at  the 
discretion  of  the  SPOC.  The  SPOC  will 
verify  the  date  noted  on  the  application. 
If  there  is  a  discrepancy  in  dates,  the 
SPOC  may  request  that  the  Federal 
agency  delay  any  proposed  funding 
until  September  10, 1994. 

Item  16b — Is  Application  Subject  to 
Review  By  State  Executive  Order  12372 
Process?  No.— Check  the  appropriate 
box  if  the  application  is  not  covered  by 
E.O.  12372  or  if  the  program  has  not 
been  selected  by  the  State  for  review. 
Item  17— Is  the  Applicant  Delinquent 


on  any  Federal  Debt? — Check  the 
appropriate  box.  This  question  appU^s 
to  the  applicant  organization,  not  the 
person  who  signs  as  the  authorized 
representative.  Categories  of  debt 
include  audit  disallowances,  loans  and 
taxes. 

Item  18— To  the  best  of  my  knowledge 
and  belief,  all  data  in  this  application/ 
preapplication  are  true  and  correct.  The 


document  has  been  duly  authorized  by 
the  governing  body  of  the  applicant  and 
the  applicant  will  comply  with  the 
attached  assurances  if  the  assistance  is 
awarded.— To  be  signed  by  the 
authorized  representative  of  the 
applicant.  A  copy  of  the  governing 
body's  authorization  for  signature  of  this 
application  by  this  individual  as  the 
official  representative  must  be  on  file  in 
the  applicant's  office,  and  may  be 
requested  from  the  applicant. 

Item  180-c— Typed  Name  of 
Authorized  Representative,  Title. 
Telephone  Number— Enter  the  name, 
title  and  telephone  number  of  the 
authorized  representative  of  the 
applicant  organization. 

Item  18d— Signature  of  Authorized 
Representative — Signature  uf  the 
authorized  representative  named  in  Item 
18a.  At  least  one  copy  of  the  application 
must  have  an  original  signature.  Use 
colored  ink  (not  black)  so  that  the 
original  signature  is  easily  identified. 
Item  18e— Date  Signed— Enter  the 
date  the  application  was  signed  by  the 
authorized  representative. 

2.  SF  424A— Budget  Information — Non- 
Construction  Programs 

This  is  a  form  used  by  many  Federal 
agencies.  For  this  application.  Sections 
A,  B.  C.  E  and  F  are  to  be  completed. 
Section  D  does  not  need  to  be 
completed. 

Sections  A  and  B  should  include  the 
Federal  as  well  as  the  non-Federal 
funding  for  the  proposed  project 
covering  the  first  year  budget  period. 

Section  A— Budget  Summary— This 
section  includes  a  summary  of  the 
budget.  On  line  5,  enter  total  Federal 
costs  in  column  (e)  and  total  non- 
Federal  costs,  including  third  party  in- 
kind  contributions,  but  not  program 
income,  in  column  (0-  Enter  the  total  of 
(e)  and  (f]  in  column  (g). 

Section  B— Budget  Categories— This 
budget,  which  includes  the  Federal  as 
well  as  non-Federal  funding  for  the 
proposed  project,  covers  the  first  year 
budget  period  of  the  36  month  project. 
It  should  relate  to  item  15g,  total 
hinding,  on  the  SF  424.  Under  column 
(5),  enter  the  total  requirements  for 
funds  (Federal  and  non-Federal)  by 
object  class  category. 

A  separate  itemized  budget 
justification  for  each  line  item  is 
required.  The  types  of  information  to  be 
included  in  the  justification  are 
indicated  under  each  category.  For 
multiple  year  projects,  it  is  desirable  to 
provide  this  information  for  each  year  of 
the  project.  The  budget  justification 
should  immediately  follow  the  second 
page  of  the  SF  424A. 


Personnel— Line  6a— Enter  the  total 
costs  of  salaries  and  wages  of  applicant/ 
grantee  staff.  Do  not  include  the  costs  of 
consultants,  which  should  be  included 
on  line  6h,  Other. 

/usfi/icotjon- Identify  the  principal 
investigator  or  project  director,  if 
known.  Specify  by  title  or  name  the 
percentage  of  time  allocated  to  the 
project,  the  individual  annual  salaries, 
and  the  cost  to  the  project  (both  Federal 
and  non-Federal)  of  the  organization's 
staff  who  will  be  working  on  the  project. 

Fringe  Benefits— Une  66— Enter  the 
total  costs  of  fringe  benefits,  unless 
treated  as  part  of  an  approved  indirect     , 

cost  rate. 

/usl///caf/on— Provide  a  break-down 
of  amounts  and  percentages  that 
comprise  fringe  benefit  costs,  such  as 
health  insurance,  PICA,  retirement 
insurance,  etc. 

Travel — 6c— Enter  total  costs  of  out- 
of-town  travel  (travel  requiring  per 
diem)  for  staff  of  the  project.  Do  not 
enter  costs  for  consultant's  travel  or 
local  transportation,  which  should  be 
included  on  Line  6h,  Other. 

Justification — Include  the  name(s)  of 
traveler(s).  total  number  of  trips, 
destinations,  length  of  stay, 
transportation  costs  and  subsistence 

allowances. 

Equipment— Line  6d— Enter  the  total 
costs  of  all  equipment  to  be  acquired  by 
the  project.  Equipment  is  tangible,  non- 
expendable personal  property  having  a 
useful  life  of  more  than  one  year  and  an 
acquisition  cost  of  $5,000  or  more  per 

unit, 
/usti/icat/on— Equipment  to  be 

purchased  with  Federal  funds  must  be 
justified.  The  equipment  must  be 
required  to  conduct  the  project,  and  the 
applicant  organization  or  its  subgrantees 
must  not  have  the  equipment  or  a 
reasonable  facsimile  available  to  the 
project.  The  justification  also  must 
contain  plans  for  future  use  or  disposal 
of  the  equipment  after  the  project  ends. 

Supplies— Line  6e— Enter  the  total 
costs  of  all  tangible  expendable  personal 
property  (supplies)  other  than  those 
included  on  Line  6d. 

/usti/icafion— Specify  general 
categories  of  supplies  and  their  costs. 

Contractual— une  6/— Enter  the  total 
costs  of  all  contracts,  including  (1) 
procurement  contracts  (except  those 
which  belong  on  other  lines  such  as 
equipment,  supplies,  etc.)  and  (2) 
contracts  with  secondary  recipient 
organizations,  including  delegate 
agencies.  Also  include  any  contracts 
with  organizations  for  the  provision  of 
technical  assistance.  Do  not  include 
payments  to  individuals  on  this  line.  If 
the  name  of  the  contractor,  scope  of 
work,  and  estimated  total  costs  are  not 


available  or  have  not  been  negotiated, 
include  on  Line  6h,  Other. 

Justification — ^Attach  a  list  of    ^ 
contractors,  indicating  the  names-of  the 
organizations,  the  purposes  of  the 
contracts,  and  the  estimated  dollar 
amounts  of  the  awards  as  part  of  the 
budget  justification.  Whenever  the 
applicant/grantee  intends  to  delegate 
part  or  all  of  the  program  to  another 
agency,  the  applicant/grantee  must 
complete  this  section  (Section  8,  Budget 
Categories)  for  each  delegate  agency  by 
agency  title,  along  with  the  supporting 
information.  The  total  cost  of  all  such 
agencies  will  be  part  of  the  amoimt 
showm  on  Line  6f.  Provide  backup 
documentation  identifying  the  name  of 
contractor,  purpose  of  contract,  and 
major  cost  elements.  Applicants  who 
anticipate  procurements  that  will 
exceed  $5,000  (non-governmental 
entities)  or  $25,000  (governmental 
entities)  and  are  requesting  an  award 
without  competition  should  include 
sole  source  justification  in  the  proposal 
which  at  a  minimum  should  include  the 
basis  for  contractor's  selection, 
justification  for  lack  of  competition 
when  competitive  bids  or  offers  are  not 
obtained  and  basis  for  award  cost  or 
price.  (Note:  Previous  or  past  ex[>erience 
with  a  contractor  is  not  sufficient 
justification  for  sole  source.) 

Construction — Line  6g — Not 
applicable.  New  construction  is  not 
allowable. 

Other— Line  6/)— Enter  the  total  of  all 
other  costs.  Where  applicable,  such 
costs  may  include,  but  are  not  limited 
to:  insurance;  medical  and  dental  costs; 
noncontractual  fees  and  travel  paid 
directly  to  individual  consultants;  local 
transportation  (all  travel  which  does  not 
require  per  diem  is  considered  local 
travel);  space  and  equipment  rentals; 
printing  and  publication;  computer  use; 
training  costs,  including  tuition  and 
stipends;  training  service  costs, 
including  wage  payments  to  individuals 
and  supportive  service  payments;  and 
staff  development  costs.  Note  that  costs 
identified  as  miscellaneous  and 
honoraria  are  not  allowable. 

Justification — Specify  the  costs 
included. 

Total  Direct  Charges — Line  6i — Enter 
the  total  of  Lines  6a  through  6h. 

Indirect  Charges — 6/— Enter  the  total 
amount  of  indirect  charges  (costs).  If  no 
indirect  costs  are  requested,  enter  None. 
Generally,  this  line  should  be  used 
when  the  applicant  (except  local 
governments)  has  a  current  indirect  cost 
rate  agreement  approved  by  the 
Department  of  Health  and  Human 
Services  or  another  Federal  agency. 
Local  and  State  governments  should 
enter  the  amount  of  indirect  costs 


determined  in  accordance  with  HHS 
requirements.  When  an  indirect  cost 
rate  is  requested,  these  costs  are 
included  in  the  indirect  cost  pool  and 
should  not  be  charged  again  as  direct 
costs  to  the  grant. 

Total— Line  6Jc^Enter  the  total 
amounts  of  lines  6i  and  6j. 

Program  Income — Line  7 — ^Enter  the 
estimated  amount  of  income,  if  any, 
expected  to  be  generated  frtim  this 
project.  Do  not  add  or  subtract  this 
amount  &t)m  the  total  project  amount. 

Justification — Describe  the  nature, 
source,  and  anticipated  use  of  program 
income  in  the  Program  Narrative 
Statement. 

Section  C — Non-Federal  Resources — 
This  section  summarizes  the  amounts  of 
non-Federal  resources  that  will  be 
applied  to  the  grant.  Enter  this 
information  on  line  12  entitled  Totals. 
In-kind  contributions  are  defined  in  45 
CFR  Part  74.2  and  45  CFR  Part  92.3,  as 
The  value  of  non-cash  contributions 
provided  by  non-Federal  third  parties. 
Third  party  in-kind  contributions  may 
be  in  the  form  of  real  property, 
equipment,  supplies  and  other 
expendable  property,  and  the  value  of 
goods  and  services  directly  benefiting 
and  specifically  identifiable  to  the 
project  or  program. 

Justification — ^Describe  third  party  in- 
kind  contributions,  if  included. 

Section  D — Forecasted  Cash  Needs — 
Not  applicable. 

Section  E— Budget  Estimate  of  Federal 
Funds  Needed  For  Balance  of  the 
Project — This  section  should  be 
completed  for  each  subsequent  year  of 
the  three-year  project. 

Totals— Line  20. 

Enter  the  estimated  required  Federal 
funds  for  the  second  budget  period 
(months  13  through  24)  under  column 
(b)  First.  Enter  the  Federal  funds  needed 
for  months  25  through  36  under  (c) 
Second.  Columns  (d)  and  (e)  are  not 
applicable,  since  funding  is  limited  to  a 
three-year  maximimi  project  period. 
They  should  remain  blank. 

Section  F — Other  Budget  Information. 

Direct  Charges — Line  21 — Not 
applicable. 

Indirect  Charges — Line  22 — ^Enter  the 
type  of  indirect  rate  (provisional, 
predetermined,  final  or  fixed)  that  will 
be  in  effect  during  the  funding  period, 
the  estimated  amount  of  the  base  to 
which  the  rate  is  applied,  and  the  total 
indirect  expense. 

Remarks — Line  23. 

You  must  enter  your  proposed  non- 
Federal  share  of  the  project  budget  for 
each  of  the  remaining  years  of  the 
project. 


3.  Project  Summary  Description 

Clearly  mark  this  separate  page  with 
the  applicant  name  as  shown  in  item  5 
of  the  SF  424.  the  announcement 
nimiber  and  title,  and  the  title  of  the 
project  as  shown  in  item  11  of  the  SF 
424.  The  summary  description  should 
not  exceed  300  words.  These  300  words 
become  part  of  the  computer  database 
on  each  project. 

Care  should  be  taken  to  produce  a 
summary  description  which  accurately 
and  concisely  reflects  the  proposal.  It 
should  describe  the  objectives  of  the 
project,  the  approaches  to  be  used  and 
the  outcomes  expected.  The  description 
should  also  include  a  list  of  major 
products  that  will  result  from  the 
proposed  project,  such  as  research 
reports,  public  simimaries,  data  tapes, 
and  technical  papers).  The  project 
summary  description,  together  with  the 
information  on  the  SF  424,  will 
constitute  the  project  abstract.  It  is  the 
major  source  of  information  about  the 
proposed  project  and  is  usually  the  first 
part  of  the  application  that  the 
reviewers  read  in  evaluating  the 
application. 

At  the  bottom  of  the  page,  following 
the  summary  description,  type  up  to  10 
key  words  which  best  describe  the 
proposed  project,  the  service(s)  involved 
and  the  target  population(s)  to  be 
covered.  These  key  words  will  be  used 
for  computerized  information  retrieval. 
Key  words  should  be  selected  from 
commonly  used  research  and  practice 
terminology. 

4.  Project  Narrative  Statement 

The  Project  Narrative  Statement 
should  be  clear,  concise,  and  address 
the  specific  expectations  and 
requirements  mentioned  in  Parts  III  and 
rv.  The  narrative  should  also  provide 
information  concerning  how  the 
application  meets  the  evaluation  criteria 
described  in  Part  V.  Inclusion  and 
discussion  of  the  evaluation  criteria  is 
important  since  the  reviewers  will  rate 
the  application  against  the  evaluation 
criteria.  Research  applications  should 
use  the  following  section  headiiigs: 

(a)  Issues  and  Objectives; 

(b)  Background  and  Significance: 

(c)  Technical  Approach:  and 

(d)  Staff  Background  and 
Organizational  Experience. 

"The  specific  information  to  be 
included  under  each  of  these  headings 
is  described  in  Part  IV,  Project 
Narrative,  and  Part  V,  Section  B, 
Evaluation  Criteria. 

The  narrative  should  be  double- 
spaced  and  single-sided  on  8V2  x  11 
plain  white  paper,  with  1"  margins  on 
all  sides.  Use  only  a  standard  size  font 
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such  as  10  or  12  pitch  throughout  the 
announcement.  All  pages  of  the 
narrative  (including  appendices. 
resumes,  charts,  references/footnotes, 
tables,  maps  and  exhibits)  must  be 
sequentially  numbered,  beginning  with 
Objectives  as  page  number  one. 
Applicants  should  not  submit 
reproductions  of  larger  sized  paper  that 
is  reduced  to  meet  the  size  requirement. 
Applicants  are  requested  not  to  send 
pamphlets,  brochures,  or  other  printed 
material  along  with  their  applications  as 
these  pose  copying  difficulties.  These 
materials,  if  submitted,  will  not  be 
included  in  the  review  process,  though 
they  will  be  kept  on  file. 

The  clarity  and  conciseness  of 
proposals  are  of  the  utmost  importance 
to  ACYF.  Project  Narrative  Statements 
may  not  exceed  80  pages  single-spaced 
(160  pages  double-spaced).  This  page 
limitation  applies  to  the  entire  Project 
Narrative  Statement,  including  text, 
tables,  charts,  graphs,  resumes,  tables, 
maps,  exhibits,  references,  footnotes, 
and  appendices.  Excess  pages  of  Project 
Narrative  will  not  be  reviewed.  (Note: 
Applicants  are  asked  to  print  their 
statement  in  double-spaced  format  for 
ease  of  review.) 

Please  note  that  applicants  that  do  not 
comply  with  the  specific  requirements 
in  the  section  on  "Eligible  Applicants" 
in  Part  I  will  not  be  included  in  the 
review  process.  Applicants  should  also 
note  that  non-responsiveness  to  Part  III, 
ACYF  Research  Goals  and  Partnerships, 
and  Part  IV,  Project  Narrative  Statement, 
will  result  in  a  low  evaluation  score  by 
the  panel  of  expert  reviewers. 

Applicants  should  closely  tailor  their 
applications  to  the  announcement. 
Previous  experience  has  showm  that  an 
application  which  is  broader  and  more 
general  in  concept  than  outlined  in  the 
agency's  request  for  proposals  is  less 
likely  to  score  as  well  as  one  which  is 
more  clearly  focused  on  and  directly 
responsive  to  the  concerns  and 
objectives  outlined  in  the 
announcement. 

5.  Assurances/Certifications 

Applicants  are  required  to  file  an  SF 
424B,  Assurances — Non-Construction 
Programs  and  the  Certification 
Regarding  Lobbying.  Both  must  be 
signed  and  returned  with  the 
application.  In  addition,  applicants 
must  provide  certifications  regarding: 

(1)  Drug-Free  Workplace  Requirements; 

(2)  Debarment  and  Other 
Responsibilities;  and  (3)  Environmental 
Tobacco  Smoke.  These  three 


certifications  are  self-explanatory.  A 
duly  authorized  representative  of  the 
applicant  organization  must  certify  that 
the  applicant  is  in  compliance  wiUi 
these  assurances/ certifications.  A 
signature  on  the  SF  424  indicates 
compliance  with  the  Drug  Free 
Workplace  Requirements,  the 
Debarment  and  Other  Responsibilities 
certifications,  and  the  Certification 
Regarding  Environmental  Tobacco 
Smoke. 

All  applicants  for  research  projects 
involving  human  subjects  must  provide 
a  Protection  of  Human  Subjects 
Assurance  as  specified  in  the  policy 
described  on  the  HHS  Form  596.  If  there 
is  a  question  regarding  the  applicability 
of  this  assurance,  contact  the  Office  for 
Protection  from  Research  Risks  of  the 
National  Institutes  of  Health  at  (301)- 
496-7041.  Those  applying  for  or 
currently  conducting  research  projects 
are  further  advised  of  the  availability  of 
a  Certificate  of  Confidentiality  through 
the  National  Institute  of  Mental  Health 
of  the  Department  of  Health  and  Human 
Services.  To  obtain  more  information 
and  to  apply  for  a  Certificate  of 
Confidentiality,  under  the  authority  of 
Section  301(d)  of  the  Public  Health 
Service  Act  (42  U.S.C.  82421(d)  to 
protect  against  involuntary  disclosure  of 
the  identities  of  research  subjects, 
contact  the  Division  of  Extramural 
Activities  of  the  National  Institute  of 
Mental  Health  at  (301)  443-4673. 

E.  Checklist  for  a  Complete  Application 
The  checklist  below  is  for  your  use  to 

ensure  that  your  application  package 

has  been  properly  prepared. 
One  original,  signed  and  dated 

application,  plus  two  copies. 

Applications  for  different  priority  areas 

should  be  packaged  separately; 
Application  is  from  an 

organization  which  is  eligible  under  the 

eligibility  requirements  defined  in  Part 

I  (screening  requirement). 
A  complete  application  consists  of  the 

following  items  in  this  order: 

— Application  for  Federal  Assistance 
(SF  424,  REV  4-88);  a  completed 
SPOC  certification  (if  applicable)  with 
the  date  of  SPOC  contact  entered  in 
line  16,  page  1  of  the  SF  424  if 
applicable. 

— Budget  Information — Non- 
Construction  Programs  (SF  424A,  REV 

4-88); 
— Budget  justification  for  Section  B — 

Budget  Categories; 
—Letter  from  the  Internal  Revenue 

Service  to  prove  non-profit  status,  if 

necessary; 


— Copy  of  the  applicant's  approved 

indirect  cost  rate  agreement,  if 

appropriate; 
— Project  summary  description; 
—Table  of  Contents,  including  the 

following: 
— Program  Narrative  Statement 

(organized  by  the  evaluation  criteria). 

which  when  combined  with 

appendices/attachments  should  not 

exceed  80  pages  total; 
— Any  appendices/attachments; 
— Assurances — Non-Construction 

Programs  (Standard  Form  424B,  REV 

4-68); 
—Certification  Regarding  Lobbying; 
—Certification  Regarding  Drug-Free 

Workplace  Requirements; 
—Certification  Regarding  Debarment 

and  Other  Responsibilities; 
—Certification  Regarding 

Environmental  Tobacco  Smoke;  and 
—Certification  of  Protection  of  Human 
Subjects,  if  necessary. 

F.  The  Application  Package 

Each  application  package  must 
include  an  original  and  two  copies  of 
the  complete  application.  Each  copy 
should  be  stapled  securely  (front  and 
back  if  necessary)  in  the  upper  left-hand 
comer.  All  pages  of  the  narrative  must 
be  sequentially  numbered,  beginning 
with  page  one.  Because  each  application 
will  be  duplicated,  do  not  use  or 
include  separate  covers,  binders,  clips, 
tabs,  plastic  inserts,  brochures,  videos, 
or  any  other  items  that  cannot  be 
photocopied.  Your  application  should 
only  include  the  information  as 
requested  in  this  announcement. 

Do  not  include  a  self-addressed, 
stamped  acknowledgment  card.  All 
applicants  will  be  notified  automatically 
about  the  receipt  of  their  application 
and  of  the  four  digit  identification 
number  assigned  to  iheir  application. 
This  number  and  the  priority  area  must 
be  referred  to  in  all  subsequent 
communication  with  the  Child  Care 
Bureau,  ACYF.  or  ACF  concerning  the 
application.  If  acknowledgment  of 
receipt  of  your  application  is  not 
received  within  eight  weeks  after  the 
deadline  date,  please  notify  the  ACYF 
Operations  Center  by  telephone  at  1- 
800-351-2293. 

Dated;  May  26, 1995. 
Olivia  A.  Golden 

Commissioner,  Administration  on  Children, 
Youth  and  Families. 
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Instructions  for  the  SF  424 

This  is  »  standard  form  used  by  applicants 
as  a  required  facesheet  for  preapplications 
and  applications  submitted  for  Federal 
assistance.  It  will  be  used  by  Federal  agencies 
to  obtain  applicant  certification  that  States 
which  have  established  a  review  and 
comment  procedure  in  response  to  Executive 
Order  12372  and  have  selected  the  program 
to  be  included  in  their  process,  have  been 
given  an  opportunity  to  review  the 
applicant's  submission. 
Item  and  Entry 

1.  Self-explanatory. 

2.  Date  application  submitted  to  Federal 
agency  (or  State  if  applicablel*  applicant's 
control  number  (if  applicable). 

3.  State  use  only  (if  applicable). 

4.  If  this  application  is  to  continue  or 
revise  an  existing  award,  enter  present 
Federal  identifier  number.  If  for  a  new 
project,  leave  blank. 

5.  Legal  name  of  applicant,  name  of 
primary  organizational  unit  which  will 
undertake  the  assistance  activity,  complete 

"aJiafSss  of  the  applicant,  and  name  and 
telephone  number  of  the  person  to  contact  on 
matters  related  to  this  application. 

6.  Enter  Employer  Identification  Number 
(EIN)  as  assigned  by  the  Internal  Revenue 
Service. 

7.  Enter  the  appropriate  letter  in  the  space 
provided. 


8.  Check  appropriate  box  and  enter 
appropriate  letters)  in  the  space(s)  provided: 
— "New"  means  a  new  assistance  award. 
—"Continuation"  means  an  extension  for  an 

additional  funding/budget  period  for  a 
project  with  a  projected  completion  date. 
—"Revision"  means  any  change  in  the 
Federal  Government's  financial  obligation 
or  contingent  liability  from  an  existing 
obligation. 

9.  Name  of  Federal  agency  from  which 
assistance  is  being  requested  with  this 
application. 

10.  Use  the  Catalog  of  Federal  Domestic 
Assistance  number  and  title  of  the  program 
under  which  assistance  is  requested. 

11.  Enter  a  brief  descriptive  title  of  the 
project,  if  more  than  one  program  is 
involved,  you  should  append  an  explanation 
on  a  separate  sheet.  If  appropriate  (e.g., 
construction  or  real  property  projects),  attach 
a  map  showing  project  location.  For 
preapplications,  use  a  separate  sheet  to 
provide  a  summary  description  of  this 
project. 

12.  List  only  the  largest  political  entities 
affected  (e.g..  State,  counties,  cities). 

13.  Self-explanatory. 

14.  List  the  applicant's  Congressional 
District  and  any  District(s)  affected  by  the 
program  or  project. 

15.  Amount  requesfxi  or  to  be  contributed 
during  the  first  funding/budget  period  by 


each  contributor.  Value  of  in-kind  ' 

contributions  should  be  included  on 
appropriate  lines  as  applicable.  If  the  action 
will  result  in  a  dollar  change  to  an  existing 
award,  indicate  only  the  amount  of  the 
change.  For  decreases,  enclose  the  amounts 
in  parentheses.  If  both  basic  and 
supplemental  amounts  are  included,  show 
breakdown  on  an  attached  sheet.  For 
multiple  program  funding,  use  totals  and 
show  breakdown  using  same  categories  as 
item  15. 

16.  Applicants  should  contact  the  State 
Single  Point  of  Contact  (SPOC)  for  Federal 
Executive  Point  12372  to  determine  whether 
the  application  is  subject  to  the  State 
intergovernmental  review  process. 

17.  This  question  applies  to  the  applicant 
organization,  not  the  person  who  signs  as  the 
authorized  representative.  Categories  of  debt 
include  delinquent  audit  disallowances, 
loans  and  taxes. 

18.  To  be  signed  by  the  authorized 
representative  of  the  applicant.  A  copy  of  the 
governing  body's  authorization  for  you  to 
sign  this  application  as  official  representative 
must  be  on  file  in  the  applicant's  office. 
(Certain  Federal  agencies  may  require  that 
this  authorization  be  submitted  as  part  of  the 
application.) 

BILUNQ  COOe  41M-01-P 
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BILLMG  CODE  41M-01-C 


Instructioiis  for  the  SF-424A 

General  Instructions 

This  form  is  designed  so  that  application 
can  be  made  for  funds  from  one  or  more  grant 
programs.  In  preparing  the  budget,  adhere  to 
any  existing  Federal  grantor  agency 
guidelines  which  prescribe  how  and  whether 
budgeted  amounts  should  be  separately 
shown  for  different  functions  or  activities 
within  the  program.  For  some  programs, 
grantor  agencies  may  require  budgets  to  be 
separately  shown  by  function  or  activity.  For 
other  programs,  grantor  agencies  may  require 
a  breakdown  by  function  or  activity.  Sections 
A,  B,  C,  and  D  should  include  budget 
estimates  for  the  whole  project  except  when 
applying  for  assistance  which  requires 
Federal  authorization  in  annual  or  other 
funding  period  increments.  In  the  latter  case, 
Sections  A,  B,  C,  and  D  should  provide  the 
budget  for  the  first  budget  period  (usually  a 
year)  and  Section  E  should  present  the  need 
for  Federal  assistance  in  the  subsequent 
budget  periods.  All  applications  should 
contain  a  breakdown  by  the  object  class 
categories  shown  in  Lines  a-k  of  Section  B. 

Section  A.  Budget  Summary 

Lines  1-4,  Columns  (a)  and  (b).  For 
applications  pertaining  to  a  single  Federal 
grant  program  (Federal  Domestic  Assistance 
Catalog  number)  and  not  requiring  a 
functional  or  activity  breakdown,  enter  on 
Line  1  under  Column  (a)  the  catalog  program 
title  and  the  catalog  number  in  Column  (b). 

For  applications  pertaining  to  a  single 
program  requiring  budget  amounts  by 
multiple  functions  or  activities,  enter  the 
name  of  each  activity  or  function  on  each 
line  in  Column  (a),  and  enter  the  catalog 
number  in  Column  (b).  For  applications 
pertaining  to  multiple  programs  where  none 
of  the  programs  require  a  breakdown  by 
function  or  activity,  enter  the  catalog 
program  title  on  each  line  in  Column  (a)  and 
the  respective  catalog  number  on  each  line  in 
Column  (b). 

For  applications  pertaining  to  multiple 
programs  where  one  or  more  programs 
require  a  breakdown  by  function  or  activity, 
prepare  a  separate  sheet  for  each  program 
requiring  the  breakdown.  Additional  sheets 
should  be  used  when  one  form  does  not 
provide  adequate  sprnce  for  all  breakdown  of 
data  required.  However,  when  more  than  one 
sheet  is  used,  the  first  page  should  provide 
the  summary  totals  by  programs. 

Lines  1-4,  Columns  (c)  through  (g).  For 
new  applications,  leave  Colunms  (c)  and  (d) 
blank.  For  each  line  entry  in  Columns  (a)  and 
(b),  enter  in  Columns  (e),  (f),  and  (g)  the 
appropriate  amounts  of  funds  needed  to 
support  the  project  for  the  first  funding 
period  (usually  a  year). 

For  continuing  grant  program  applications, 
submit  these  forms  before  the  end  of  each 
funding  period  as  required  by  the  grantor 
agency.  Enter  in  Columns  (c)  and  (d)  the 
estimated  amounts  of  funds  which  will 
remain  unobligated  at  the  end  of  the  grant 
funding  period  only  if  the  Federal  grantor 
agency  instructions  provide  for  this. 
Otherwise,  leave  these  columns  blank.  Enter 
in  columns  (e)  and  (f)  the  amounts  of  funds 
needed  for  the  upcoming  period.  The 


amount(s)  in  Column  (g)  should  be  the  sum 
of  amounts  in  Columns  (e)  and  (f). 

For  supplemental  grants  and  changes  to 
existing  grants,  do  not  use  Columns  (c)  and 
(d).  Enter  in  Column  (e)  the  amount  of  the 
increase  or  decrease  of  Federal  funds  and 
enter  in  Column  (f)  the  amount  of  the 
increase  or  decrease  of  non-Federal  funds.  In 
Column  (g)  enter  the  new  total  budgeted 
amount  (Federal  and  non-Federal)  which 
includes  the  total  previous  authorized 
budgeted  amounts  plus  or  minus,  as 
appropriate,  the  amounts  shown  in  Columns 
(e)  and  (f).  The  amount(s)  in  Column  (g) 
should  not  equal  the  sum  of  amounts  of 
Columns  (e)  and  (f). 

Line  ^— Show  the  totals  for  all  columns 
used. 

Section  B.  Budget  Categories 

in  the  column  headings  (1)  through  (4], 
enter  the  titles  of  the  same  programs, 
functions,  and  activities  shown  on  Lines  1- 
4.  Column  (a).  Section  A.  When  additional 
sheets  are  prepared  for  Section  A,  provide 
similar  column  headings  on  each  sheet.  For 
each  program,  function  or  activity,  fill  in  the 
total  requirements  for  funds  (both  Federal 
and  non-Federal)  by  object  class  categories. 

Line  6a-i — Show  the  totals  of  Lines  6a  to 
6h  in  each  column. 

Line  6j — Show  the  amount  of  indirect  cost. 

Line  6k — ^Enter  the  total  of  amounts  on 
Lines  6i  and  6j.  For  all  applications  for  new 
grants  and  continuation  grants  the  total 
amount  in  column  (5),  Line  6k,  should  be  the 
same  as  the  total  amount  shown  in  Section 
A,  Column  (g),  Line.5.  For  supplemental 
grants  and  changes  to  grants,  the  total 
amount  of  the  increase  or  decrease  as  shown 
in  Columns  (l)-{4).  Line  6k  should  be  the 
same  as  the  sum  of  the  amounts  in  Section 
A.  Columns  (e)  and  (f)  on  Line  5. 

Line  7 — Enter  the  estimated  amount  of 
income,  if  any,  expected  to  be  generated  from 
this  project.  Do  not  add  or  subtract  this 
amount  from  the  total  project  amount.  Show 
under  the  program  narrative  statement  the 
nature  and  source  of  income.  The  estimated 
amount  of  program  income  may  be 
considered  by  the  federal  grantor  agency  in 
determining  the  total  amount  of  the  grant. 

Section  C.  Non-Federal-Resources 

Lines  8-11 — Enter  amounts  of  non-Federal 
resources  that  will  be  used  on  the  grant.  If 
in-kind  contributions  are  included,  provide  a 
brief  explanation  on  a  separate  sheet. 

Column  (a) — ^Enter  the  program  titles 
identical  to  Colunm  (a).  Section  A.  A 
breakdown  by  function  or  activity  is  not 
necessary. 

Column  (b) — ^Enter  the  contribution  to  be 
made  by  the  applicant. 

Column  (c)— -Enter  the  amount  of  the 
State's  cash  and  in-kind  contribution  if  the 
applicant  is  not  a  State  or  State  agency. 
Applicants  which  are  a  State  or  State 
agencies  should  leave  this  column  blank. 

Column  (d) — Enter  the  amount  of  cash  and 
in-kind  contributions  to  be  made  from  all 
other  sources. 

Column  (e) — Enter  totals  of  Columns  (b), 
(c),  and  (d). 

Line  12 — Enter  the  total  for  each  of 
Columns  (b)-(e).  The  amount  in  Column  (e) 


should  be  equal  to  the  amount  on  Line  S, 
Column  (f).  Section  A. 

Section  D.  Forecasted  Cosh  Needs 

Line  13 — Enter  the  amount  of  cash  needed 
by  quarter  &t>m  the  grantor  agency  during  the 
fijst  year. 

Line  14 — Enter  the  amount  of  cash  from  all 
other  sources  needed  by  quarter  during  the 
first  year. 

Line  15 — Enter  the  totals  of  amounts  on 
Lines  13  and  14. 

Section  E.  Budget  Estimates  of  Federal  Funds 
Needed  for  Balance  of  the  Project 

Lines  16-19 — Enter  in  Column  (a)  the  same 
grant  program  titles  shown  in  Colunm  (a), 
Section  A.  A  breakdown  by  function  or 
activity  is  not  necessary.  For  new 
applications  and  continuation  grant 
applications,  enter  in  the  proper  columns 
amounts  of  Federal  funds  which  will  be 
needed  to  complete  the  program  or  project 
over  the  succeeding  funding  periods  (usually 
in  years).  This  section  needs  not  be 
completed  for  revisions  (amendments, 
changes,  or  supplements)  to  funds  for  the 
current  year  of  existing  grants. 

If  more  than  four  lines  are  needed  to  list 
the  program  titles,  submit  additional 
schedules  as  necessary. 

Line  20 — ^Enter  the  total  for  each  of  the 
Columns  (b)-(e).  When  additional  schedules 
are  prepared  for  this  Section,  annotate 
accordingly  and  show  the  overall  totals  on 
this  line. 

Section  F.  Other  Budget  Information 

Line  21 — Use  this  space  to  explain 
amounts  for  individual  direct  object<lass 
cost  categories  that  may  app>ear  to  be  out  of 
the  ordinary  or  to  explain  the  details  as 
required  by  the  Federal  grantor  agency. 

Line  22 — Enter  the  type  of  indirect  rate 
(provisional,  predetermined,  final  or  fixed) 
that  will  be  in  efi^ect  during  the  funding 
[>eriod,  the  estimated  amount  of  the  base  to 
which  the  rate  is  applied,  and  the  total 
indirect  expense. 

Line  23 — Provide  any  other  explanations  or 
comments  deemed  necessary. 

Assurances — Non-Construction  Programs 

Note:  Certain  of  these  assurances  may  not 
be  applicable  to  your  project  or  program.  If 
you  have  questions,  please  contact  the 
awarding  agency.  Further,  certain  Federal 
awarding  agencies  may  require  applicants  to 
certify  to  additional  assurances.  If  such  is  the 
case,  you  will  be  notified. 

As  the  duly  authorized  representative  of 
the  applicant  I  certify  that  the  applicant: 

1.  Has  the  legal  authority  to  apply  for 
Federal  assistance,  and  the  institutional, 
managerial  and  financial  cap>abilit>' 
(including  funds  sufficient  to  pay  the  non- 
Federal  share  of  project  costs)  to  ensure 
proper  planning,  management  and 
completion  of  the  project  described  in  this 
application. 

2.  Will  give  the  awarding  agency,  the 
Comptroller  General  of  the  United  States,  and 
if  appropriate,  the  State,  through  any 
authorized  representative,  access  to  and  the 
right  to  examine  all  records,  books,  papers, 
or  documents  related  to  the  award;  and  will 
establish  a  proper  accounting  system  in 
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accordance  with  generally  accepted 
accounting  standards  or  agency  directives. 

3.  Will  establish  safeguards  to  prohibit 
employees  from  using  their  positions  for  a 
purpose  that  constitutes  or  presents  the 
appearance  of  personal  or  organizational 
conflict  of  interest,  or  personal  gain. 

4.  Will  initiate  and  complete  the  work 
within  the  applicable  time  frame  after  receipt 
of  approval  of  the  awarding  agency. 

5.  Will  comply  with  the  Intergovernmental 
Personnel  Act  of  1970  (42  U.S.C  §§  4728- 
4763)  relating  to  prescribed  standards  for 
merit  systems  for  programs  funded  under  one 
of  the  nineteen  statutes  or  regulations 
specified  in  Appendix  A  of  OPM's  Standards 
for  a  Merit  System  of  Personnel 
Administration  (5  C.F.R.  900,  Subpart  F). 

6.  Will  comply  with  all  Federal  statutes 
relating  to  nondiscrimination.  These  include 
but  are  not  limited  to:  (a)  Title  VI  of  the  Civil 
Rights  Act  of  1964  (P.L.  8»-352)  which 
prohibits  discrimination  on  the  basis  of  race, 
color  or  national  origin:  (b)  Title  IX  of  the 
Education  Amendments  of  1972,  as  amended 
(20  U.S.C.  §§1681-1683,  and  1685-1686), 
which  prohibits  discrimination  on  the  basis 
of  sex;  (c)  Section  504  of  the  Rehabilitation 
Act  of  1973,  as  amended  (29  U.S.C.  §794), 
which  prohibits  discrimination  on  the  basis 
of  handicaps;  (d)  the  Age  Discrimination  Act 
of  1975,  as  amended  (42  U.S.C.  §§6101- 
6107).  which  prohibits  discrimination  on  the 
basis  of  age;  (e)  the  Drug  Abuse  Office  and 
Treatment  Act  of  1972  (P.L  92-255),  as 
amended,  relating  to  nondiscrimination  on 
the  basis  of  drug  abuse;  (f)  the 
Comprehensive  Alcohol  Abuse  and 
Alcoholism  Prevention,  Treatment  and 
Rehabilitation  Act  of  1970  (P.L.  91-616),  as 
amended,  relating  to  nondiscrimination  on 
the  basis  of  alcohol  abuse  or  alcoholism;  (g) 
§§  523  and  527  of  the  Public  Health  Service 
Act  of  1912  (42  U.S.C.  290  dd-3  and  290  ee- 
3),  as  amended,  relating  to  confidentially  of 
alcohol  and  drug  abuse  patient  records;  (h) 
Title  VIII  of  the  Civil  Rights  Act  of  1968  (42 
U.S.C.  §  3601  et  seq.),  as  amended,  relating  to 
nondiscrimination  in  the  sale,  rental  or 
financing  of  housing;  (i)  any  other 
nondiscrimination  provisions  in  the  specific 
statute(s)  under  which  application  for 
Federal  assistance  is  being  made;  and  (j)  the 
requirements  of  any  other  nondiscrimination 
statute(s)  which  may  apply  to  the 
application. 

7.  Will  comply,  or  has  already  complied, 
with  the  requirements  of  Titles  II  and  III  of 
the  Uniform  Relocation  Assistance  and  Real 
Property  Acquisition  Policies  Act  of  1970 
(P.L.  92-646)  which  provide  for  fair  and 
equitable  treatment  of  persons  displaced  or 
whose  property  is  acquired  as  a  result  of 
Federal  or  federally  assisted  programs.  These 
requirements  apply  to  all  interests  in  real 
property  acquired  for  project  purposes 
regardless  of  Federal  participation  in 
purchases. 

8.  Will  comply  with  the  provisions  of  the 
Hatch  Act  (5  U.S.C  §§  1501-1508  and  7324- 
7328)  which  limit  the  political  activities  of 
employees  whose  principal  employment 
activities  are  funded  in  whole  or  in  part  with 
Federal  funds. 

9.  Will  comply,  as  applicable,  with  the 
provisions  of  the  Davis-Bacon  Act  (40  U.SC. 


§§  276a  to  276a-7),  the  Copeland  Act  (40 
U.S.C  §276c  and  18  U.S.C.  §§874),  and  the 
Contract  Work  Hours  and  Safety  Standards 
Act  (40  U.S.C.  §§  327-333).  regarding  labor 
standards  for  federally  assisted  construction 
subagreements. 

10.  Will  comply,  if  applicable,  with  flood 
insurance  purchase  requirements  of  Section 
102(a)  of  the  Flood  Disaster  Protection  Act  of 
1973  (P.L.  93-234)  which  requires  recipients 
in  a  special  flood  hazard  area  to  participate 
in  the  program  and  to  purchase  flood 
insurance  if  the  total  cost  of  insurable 
construction  and  acquisition  is  SIO.OOO  or 
more. 

11.  Will  comply  with  environmental 
standards  which  may  be  prescribed  pursuant 
to  the  following:  (a)  institution  of 
environmental  quality  control  measures 
under  the  National  Environmental  Policy  Act 
of  1969  (P.L  91-190)  and  Executive  Order 
(EO)  11514;  (b)  notification  of  violating 
facilities  pursuant  to  EO  11738;  (c)  protection 
of  wetlands  pursuant  to  EO  1 1990;  (d) 
evaluation  of  flood  hazards  in  floodplains  in 
accordance  with  EO  11988;  (e)  assurance  of 
project  consistency  with  the  approved  State 
management  program  developied  under  the 
Coastal  Zone  Management  Act  of  1972  (16 
U.S.C  §§  1451  et  seq.);  (f)  conformity  of 
Federal  actions  to  State  (Clear  Air) 
Implementation  Plans  under  Section  176(c) 
of  the  Clear  Air  Act  of  1955,  as  amended  (42 
U.S.C.  §  7401  et  seq.);  (g)  protection  of 
undeiground  sources  of  drinking  water  under 
the  Safe  Drinking  Water  Act  of  1974,  as 
amended.  (P.L.  93-523);  and  (h)  protection  of 
endangered  species  under  the  Endangered 
Species  Act  of  1973.  as  amended,  (P.L.  93- 
205). 

12.  Will  comply  with  the  Wild  and  Scenic 
Rivers  Act  of  1968  (16  U.S.C.  §§  1271  et  seq.) 
related  to  protecting  components  or  potential 
components  of  the  national  wild  and  scenic 
rivers  system. 

13.  Will  assist  the  awarding  agency  in 
assuring  compliance  with  Section  106  of  the 
National  Historic  Preservation  Act  of  1966,  as 
amended  (16  U.S.C.  470),  EO  11593 
(identification  and  protection  of  historic 
properties),  and  the  Archaeological  and 
Historic  Preservation  Act  of  1974  (16  U.S.C. 
469a-l  et  seq.). 

14.  Will  comply  with  P.L.  93-348 
regarding  the  protection  of  human  subjects 
involved  in  research,  development,  and 
related  activities  supported  by  this  award  of 
assistance. 

15.  Will  comply  with  the  laboratory 
Animal  Welfare  Act  of  1966  (P.L.  89-544,  as 
amended,  7  U.S.C.  2131  et  seq.)  pertaining  to 
the  care,  handling,  and  treatment  of  warm 
blooded  animals  held  for  research  teaching, 
or  other  activities  supported  by  this  award  of 
assistance. 

16.  Will  comply  with  the  Lead-Based  Paint 
Poisoning  Prevention  Act  (42  U.S.C  §§4801 
et  seq.)  which  prohibits  the  use  of  lead  based 
paint  in  construction  or  rehabilitation  of 
residence  structures. 

17.  Will  cause  to  be  performed  the  required 
financial  and  compliance  audits  in 
accordance  with  the  Single  Audit  Act  of 
1984. 

18.  Will  comply  with  all  applicable 
requirements  of  all  other  Federal  laws. 


executive  orders,  regulations  and  policies 
governing  this  program. 

Signature  of  Authorized  Certifying  Official 

fitie 


Applicant  organization 


Date  Submitted 

Executive  Order  12372— State  Single  Points 
of  Contact 

Arizona 

Mrs.  Janice  Dunn,  Attn:  Arizona  State 
Clearinghouse,  3800  N.  Central  Avenue, 
14th  Floor,  Phoenix,  Arizona  85012, 
Telephone  (602)  280-1315 

Arkansas 

Tracie  L.  Copeland,  Manager,  State 
Clearinghouse,  Office  of  Intergovernmental 
Services,  Department  of  Finance  and 
AdministraUon,  P.O.  Box  3278,  Little  Rock. 
Arkansas  72203,  Telephone  (501)  682- 
1074 

California 

Glenn  Stober,  Grants  Coordinator,  Office  of 

Planning  and  Research,  1400  Tenth  Street. 

Sacramento,  California  95814,  Telephone 

(916) 323-7480 

Delaware 

Ms.  Francine  Booth,  State  Single  Point  of 
Contact,  Executive  Department,  Thomas 
Collins  Building,  Dover,  Delaware  19903. 
Telephone  (302)  736-3326 

District  of  Columbia 

Rodney  T.  Hallman.  State  Single  Point  of 
Contact.  Office  of  Grants  Management  and 
Development.  717  14th  Street  NW.,  suite 
500,  Washington,  DC  20005,  Telephone 
(202)  727-6551 

Florida 

Florida  State  Clearinghouse, 
Intergovernmental  Affairs  Policy  Unit, 
Executive  Office  of  the  Governor,  Office  of 
Planning  and  Budgeting,  The  Capitol, 
Tallahassee,  Florida  32399-0001, 
Telephone  (904)  488-8441 

Georgia 

Mr.  Charles  H.  Badger,  Administrator, 
Georgia  State  Clearinghouse.  254 
Washington  Street  SW.,  Atlanta,  Georgia 
30334,  Telephone  (404)  656-3855 

Illinois 

Steve  Klokkenga,  State  Single  Point  of 
Contact.  Office  of  the  Governor,  107 
Stratton  Building,  Springfield,  Illinois 
62706,  Telephone  (217)  782-1671 

Indiana 

Jean  S.  Blackwell,  Budget  Director,  State 
Budget  Agency,  212  State  House, 
Indianapolis,  Indiana  46204,  Telephone 
(317)232-5610 

Iowa 

Mr.  Steven  R.  McCann,  Division  of 
Community  Progress,  Iowa  Department  of 
Economic  Development,  200  East  Grand 
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Avenue,  Des  Moines,  Iowa  50309, 
Telephone  (515)  281-3725 

Kentucky 

Ronald  W.  Cook.  Office  of  the  Governor, 
Department  of  Local  Government,  1024 
Capitol  Center  Drive.  Frankfort,  Kentucky 
40601.  Telephone  (502)  564-2382 

Maine 

Ms.  Joyce  Benson.  State  Planning  Office. 
State  House  Station  «38,  Augusta,  Maine 
04333,  Telephone  (207)  289-3261 

Maryland 

Ms.  Mary  Abrams,  Chief,  Maryland  State 
Clearinghouse,  Department  of  State 
Planning,  301  West  Preston  Street. 
Baltimore,  Maryland  21201-2365, 
Telephone  (410)  225-4490 

Massachusetts 

Karen  Arone,  State  Clearinghouse,  Executive 
Office  of  Communities  and  Development, 
100  Cambridge  Street,  room  1803,  Boston. 
Massachusetts  02202.  Telephone  (617) 
727-7001 

Michigan 

Richard  S.  Pastula,  Director,  Michigan 
Department  of  Commerce.  Lansing, 
Michigan  48909.  Telephone  (517)  373- 
7356 

Mississippi 

Ms.  Cathy  Mallette,  Clearinghouse  Officer, 
Office  of  Federal  Grant  Management  and 
Reporting,  301  West  Pearl  Street,  Jackson. 
Mississippi  39203.  Telephone  (601)  960- 
2174 

Missouri 

Ms.  Lois  Pohl,  Federal  Assistance 
Clearinghouse.  Office  of  Administration, 
P.O.  Box  809.  Room  430,  Truman  Building. 
Jefferson  City,  Missouri  65102,  Telephone 
(314)  751-4834 

Nevada 

Department  of  Agriculture,  State 
Clearinghouse,  Capitol  Complex,  Carson 
City,  Nevada  89710,  Telephone  (702)  687- 
4065,  Attention:  Ron  Sparks, 
Clearinghouse  Coordinator 

New  Hampshire 

Mr.  Jeffiey  H.  Taylor,  Director.  New 
Hampshire  Office  of  State  Planning.  Attn: 
Intergovernmental  Review,  Process/ James 
E.  Bieber.  2V2  Beacon  Street,  Concord.  New 
Hampshire  03301.  Telephone  (603)  271- 
2155 

New  Jersey 

Gregory  W.  Adkins,  Acting  Director.  Division 
of  Community  Resources,  N.J.  Department 
of  Community  Affairs.  Trenton,  New  Jersey 
08625-0803,  Telephone  (609)  292-6613 
Please  direct  correspondence  and 

questions  to: 

Andrew  J.  Jaskolka,  State  Review  Process, 
Division  of  Community  Resources,  CN  814, 
Room  609,  Trenton,  New  Jersey  08625- 
0803,  Telephone  (609)  292-9025 

New  Mexico 

George  Elliott,  Deputy  Director.  State  Budget 
Division.  Room  190,  Bataan  Memorial 


Building,  Santa  Fe.  New  Mexico  87503, 
Telephone  (505)  827-3640,  FAX  (505)  827- 
3006 

New  York 

New  York  State  Clearinghouse,  Division  of 
the  Budget,  State  Capitol,  Albany,  New 
York  12224.  Telephone  (518)  474-1605 

North  Carolina 

Mrs.  Chrys  Baggett.  Director,  Office  of  the 
Secretary  of  Admin.,  N.C  State 
Clearing-house,  116  W.  Jones  Street, 
Raleigh,  North  Carolina  27603-8003, 
Telephone  (919)  733-7232 

North  Dakota 

N.D.  Single  Point  of  Contact,  Office  of 
Intergovenunental  Assistance,  Office  of 
Management  and  Budget,  600  East 
Boulevard  Avenue,  Bismarck.  North 
Dakota  58505-0170.  Telephone  (701)  224- 
2094 

Ohio 

Larry  Weaver,  State  Single  Point  of  Contact, 
State/Federal  Funds  Coordinator,  State 
Clearinghouse,  Office  of  Budget  and 
Management,  30  East  Broad  Street.  34th 
Floor,  Columbus,  Ohio  43266-0411. 
Telephone  (614)  466-0698 

Rhode  Island 

Mr.  Daniel  W.  Varin.  Associate  Director. 
Statewide  Planning  Program,  Department 
of  Administration,  Division  of  Planning, 
265  Melrose  Street,  Providence,  Rhode 
Island  02907.  Telephone  (401)  277-2656 

Please  direct  correspondence  and 
questions  to:  Review  Coordinator,  Office  of 
Strategic  Planning. 

South  Carolina 

Omeagia  Burgess,  State  Single  Point  of 
Contact,  Grant  Services,  Office  of  the 
Governor,  1205  Pendleton  Street,  Room 
477.  Columbia.  South  Carolina  29201. 
Telephone  (803)  734-0494 

Tennessee 

Mr.  Charles  Brown,  State  Single  Point  of 
Contact.  State  Planning  Office,  500 
Charlotte  Avenue,  309  John  Sevier 
Building,  Nashville.  Tennessee  37219, 
Telephone  (615)  741-1676 

Texas 

Mr.  Thomas  Adams,  Governor's  Office  of 
Budget  and  Planning,  P.O.  Box  12428, 
Austin.  Texas  78711.  Telephone  (512)  463- 
1778 

Utah 

Utah  State  Clearinghouse.  Office  of  Planning 
and  Budget.  Attn:  Carolyn  Wright,  Room 
116  State  Capitol,  Salt  Lake  City,  Utah 
84114,  Telephone  (801)  538-1535 

Vermont 

Mr.  Bernard  D.  Johnson,  Assistant  Director. 
Office  of  Policy  Research  &  Coordination, 
Pavilion  Office  Building.  109  State  Street, 
Montpelier,  Vermont  05602,  Telephone 
(802)  828-3326 

West  Virginia 

Mr.  Fred  Cutlip.  Director,  Community 
Development  Division,  West  Virginia 


Development  Office,  Building  *6,  Room 
553,  Charleston,  West  Virginia  25305, 
Telephone  (304)  348-4010 

Wisconsin 

Mr.  William  C.  Carey.  Federal/State 
Relations,  Wisconsin  Deptartment  of 
Administration,  101  South  Webster  Street, 
P.O.  Box  7864,  Madison,  Wisconsin  53707, 
Telephone  (608)  266-0267 

Wyoming 

Sheryl  Jeffries,  State  Single  Point  of  Contact, 
Herschler  Building,  4m  Floor,  East  Wing, 
Cheyetme,  Wyoming  82002,  Telephone 
(3Q7)  777-7574 

Cue 

Mr.  Michael  J.  Reidy,  Director,  Bureau  of 
Bulget  and  Management  Research,  Office 
of  Ufc  Governor,  P.O.  Box  2950,  Agana, 
Guaik96910,  Telephone  (671j  472-2285 

Norther^Mariana  Islands 

State  Singl^Point  of  Contact,  Planning  and 
Budget  Offlte,  Office  of  the  Governor, 
Saipan.  CM.  Nerthem  Mariana  Islaiids 
96950 

Puerto  Rico 

Norma  Burgos/Jose  H.  Caro,  Chairman/ 
Director,  I*uerto  Rico  Plaiming  Board. 
Minillas  Government  Center,  P.O.  Box 
41119,  San  Juan,  Puerto  Rico  00940-9985. 
Telephone  (809)  727-4444 

Virgin  Islands 

Jose  L  George,  Director,  Office  of 
Management  and  Budget,  #41  Norregade 
Emancipation  Garden  Station,  Second 
Floor,  Saint  Thomas,  Virgin  Islands  00802 
Please  direct  correspondence  to:  Linda 

Clarke,  Telephone  (809)  774-0750. 

CertiScation  Regarding  Lobbying 

Certification  for  Contracts,  Grants,  Loans, 
and  Cooperative  Agreements 

The  undersigned  certifies,  to  the  best  of  his 
or  her  knowledge  and  belief,  that: 

(1)  No  Federal  appropriated  funds  have 
been  paid  or  will  be  paid,  by  or  on  behalf  of 
the  undersigned,  to  any  person  for 
influencing  or  attempting  to  influence  an 
officer  or  employee  of  an  agency,  a  Member 
of  Congress,  an  officer  or  employee  of 
Congress,  or  an  employee  of  a  Member  of 
Congress  in  connection  with  the  awarding  of 
any  Federal  contract,  the  making  of  any 
Federal  grant,  the  making  of  any  Federal 
loan,  the  entering  into  of  any  cooperative 
agreement,  and  the  extension,  continuation, 
renewal,  amendment,  or  modification  of  any 
Federal  contract,  grant,  loan,  or  cooperative 
agreement. 

(2)  If  any  funds  other  than  Federal 
appropriated  funds  have  been  paid  or  will  be 
p>aid  to  any  p)erson  for  influencing  or 
attempting  to  influence  an  officer  or 
employee  of  any  agency,  a  Member  of 
Congress,  an  officer  or  employee  of  Congress, 
or  an  employee  of  a  Member  of  Congress  in 
connection  with  this  Federal  contract,  grant, 
loan  or  coopierative  agreement,  the 
undersigned  shall  complete  and  submit 
Standard  Form-LLL,  "Disclosure  Form  to 
Report  Lobbying."  in  accordance  with  its 
instructions. 


30568 


Federal  Register  /  Vol.  60,  No.  Ill  /  Friday,  June  9.  1995  /  Notices 


(3)  The  undersigned  shall  require  that  the 
language  of  this  certification  be  included  in 
the  award  documents  for  all  subawards  at  all 
tiers  (including  subcontracts,  subgrants,  and 
contracts  under  grants,  loans,  and 
cooperative  agreements)  and  that  all 
subrecipients  shall  certify  and  disclose 
accordingly. 

This  certification  is  a  material 
representation  of  fact  upon  which  reliance    • 
was  placed  when  this  transaction  was  made 
or  entered  into.  Submission  of  this 
certification  is  a  prerequisite  for  making  or 
entering  into  this  transaction  imposed  by 
section  1352,  title  31,  U.S.  Code.  Any  person 
who  fails  to  file  the  required  certification 
shall  be  subject  to  a  civil  penalty  of  not  less 


than  S10,000  and  not  more  than  $100,000  for 
each  such  ^lure. 

State  for  Loan  Guarantee  and  Loan  Insurance 

The  undersigned  states,  to  the  best  of  his 
or  her  knowledge  and  belief,  that: 

If  any  funds  have  been  paid  or  will  be  paid 
to  any  person  for  influencing  or  attempting 
to  influence  an  officer  or  employee  of  any 
agency,  a  Member  of  Congress,  an  officer  or 
employee  of  Congress,  or  an  employee  of  a 
Member  of  Congress  in  connection  with  this 
commitment  providing  for  the  United  States 
to  insure  or  guarantee  a  loan,  the 
undersigned  shall  complete  and  submit 
Standard  Form-LLL  "Disclosure  Form  to 
Report  Lobbying,"  in  accordance  with  its 
instructions. 


Submission  of  this  statement  is  a 
prerequisite  for  making  or  entering  into  this 
transaction  imposed  by  section  1352,  title  31, 
U.S.Code.  Any  person  who  fails  to  file  the 
required  statement  shall  be  subject  to  a  civil 
penalty  of  not  less  than  $10,000  and  not  more 
than  $100,000  for  each  such  failure. 


Signature 


Title 


Organization 


Date 

BILUNQ  CODE  41S4-01-P 
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DISCLOSURE  OF  LOBBYING  ACnVITIES 

Complete  this  iorm  to  disclose  lobbying  activities  punuant  to  31  L.S.C  1352" 
(See  reverse  for  public  burden  disclosure.) 


^ppraicd  by  OMt 


1.     Type  01  Federal  Action: 

□  a.  contract 
b.  grant 

c.  cooperative  agreement 

d.  loan 

e.  loan  guarantee 

f.  loan  insurance 


1     SUtus  o(  Federal  Action: 
I     I  a.  bid/offer/appiication 
•— '  b.  initial  award 
c  post-award 


4.     Name  and  Addrem  of  Reportmg  Entity: 

D     Prime 


a    Subawardee 

Tier  .if  known: 


CongressiomI  District  if  known: 


(.     Federal  Department/Agency: 


S.     Federal  Action  Number,  if  known: 


3.     Report  Type: 

□  a.  initial  filing 
b.  material  change 

For  Material  Change  Only: 

year  ^__^^  quarter 
date  of  last  report  


5. 


If  Reporting  Entity  in  No.  4  it  Subawardee,  Enter  Name 
and  Address  of  Prime: 


Cor>gressional  District,  if  known: 


7.     Federal  Program  Name  Description: 


C^ DA  Number,  if  applicaole: 


9.     Award  Amount  if  known: 
S 


10.  a.  Name  and  Address  of  Lobbying  Entity 

lit  individuil,  list  name,  first  nitne.  Ml): 


b.  Individuals  Performinc  Services  (including  address  if 
different  from  No.  lOaJ 
(Uit  name,  first  name.  Ml): 


<amch  Continmlion  S/>«ei>s)  Sf-LLl-K  ri  n«c»»tafy) 


It.  Amount  of  Payment  (checic  a/'  that  apply). 

$  ^^^^^^^^^_^  0  actual        D  planned 


12.  Form  of  Payment  (check  all  that  apply)- 

O    a.  cash 

D    b.  in-kind;  specify:   future 

value    


13.  Type  of  Payment  rc'>ec<c  all  that  apply)- 


D 

a. 

retainer 

a 

b. 

one-time  fee 

o 

c. 

commission 

o 

d. 

contingent  fee 

D 

e. 

deferred 

D 

f. 

other  specify: 

14.  Brief  Description  of  Services  PeHormed  or  to  be  Performed  and  Dale<s)  of  Service,  including  officeris). 
or  Membcf^s)  contacted,  for  Payment  Indicated  in  Item  11: 


s). 


Untch  Contmuaiion  S^— <n'  sr-ui.A^  •! rttttturr' 


IS.  Continuation  SheHts)  SF4J1-A  attached: 


D  Ves 


D  No 


IS-     Mvmauon  ituwn^d  ttwoufft  tfwi  toftM  it  «iAharu«<  br  «nl»  11   L  S  C 

i<  lacl  won  «tach  hIiwm  •«  a>B*4  hr  th*  ov  tt»m  m**f  tf>n 
imati  Iwi  WW  nud*  or  wnmma  mm  r>Ht  ^^toiww  ■%  inwiiid  piwim  to 
Jl  t;  &.C  M%1  Out  nfemwiion  «<«  ••  miann  u>  •»  Cummi  mm-. 
vmudte  w«  Mllte  mMttttat  niWir  mmwiikw  mw  ptnar  «•«  iM>  to 
At*  ft.*  i90uti9C  dndotui*  tfud  b*  tutaaet  le  •  cmI  pnwlr,  or  ne4  tarn  tfun 
(10.000  «io  net  man  man  lionooo'tar  •ten  lucn  ta.(u#* 


Signature: 


Print  Name: 
rule:  


Telephone  No.: 


Dale: 


Federal  Use  Only: 


Aiiiltenxad  lor 
SlanAvd  form 
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U.S.  Department  of  Health  and  Human  Services 


Certification  Regarding  Drug-Free  Workplace  Requirements 


Grantees  Other  Than  Individuals 


By  signing  and/or  tubmittlng  this  appUcttlon  or  grant  agre^nent.  tha  grantaa  is  providing  tha  eartffication 

**m<SiS^»reqiiiredbyrcguUUoosi«plen«auaglhcD^^^ 

F  The  regulations,  pubullicd  in  the  May  25, 1990  FedenU  RegisUr.  require  certifuauon  by  grantees  that  they  «^  "«^»^ 

a  drug-fr^^kplaa.  The  certifkation  set  out  below  is  a  nuicnal  representation  of  faa  upon  **^^^ 

when  the  DeparJmea  of  Health  and  Human  Services  (HHS)  determines  to  award  the  grant.  If  u  « l»J"  detemmed  tktf 

the  grantee  toowingly  rendered  a  false  certification,  or  otherwise  vioUtes  the  requirements  of  the  Drug-Free  Wori^lace 

Acu  HHS,  in  addition  to  any  other  remedies  avaiUWe  to  the  Federal  Govemment,  may  taken  action  autbonzsd  under  the 

Drug-Free  WorkpUce  Act  False  certification  or  vioUtion  of  the  certification  shaO  be  grounds  for  suspensioo  of  payments. 

susoensioB  or  termination  of  grants,  or  govemmentwide  suspension  or  debarment 

Workolaces  under  erants,  for  gramees  other  than  individuals,  need  not  be  identified  on  the  certification.  If  kaown.  they 
mav  be  identified  in  the  grant  appUcatioo.  If  the  grantee  does  not  identify  the  workplaces  at  the  time  of  appbotion,  or  upon 
award,  if  there  is  no  application,  the  grantee  must  keep  the  identity  of  the  workpUce($)  on  file  m  its  office  and  make  the 
information  available  ItorFederal  inspection.  Failure  to  identify  aU  known  workpUces  constuutes  a  violation  of  the  grantee  s 

drug-free  workplace  requirements.  ,..,..      ^        .l      •.     _i.— _->.4, 

WorkpUce  identifications  must  include  the  aaual  address  of  buildmp  (or  parts  of  buildmgs)  or  other  sues  where  work 

under  the  grant  takes  place.  Catcgoncal  descriptions  may  be  used  (e.g.  aU  vehicles  of  a  mass  transu  authority  or  Sute 

highway  department  while  in  operation.  State  employees  in  each  local  unemployment  office,  peiformen  m  concert  halls  or 

"  If°the"wSipUce  identified  to  HHS  changes  during  the  performance  of  the  grant,  the  grantee  shall  inform  the  agency  of 
the  change(s),  if  it  previously  identified  the  workplaces  in  question  (see  above).  u,    u  i 

Definitions  of  terms  in  the  Nonprocurcment  Suspension  and  Debannent  common  rule  and  Drug-Free  WorkpUce 
common  nik  apply  to  this  certification.  Grantees'  attention  is  called,  in  particuUr,  to  the  foUowmg  defmitioos  Ina  these 

•Controlled  subsUace'  means  a  controUed  substance  in  Schedules  I  through  V  of  the  ControUed  Substances  Act  (21 

use  812)  and  as  further  defined  bv  rcguUtion  (21  CFR  1308.11  through  1308.15).  .  .        ,  u-w  w„  .-„ 

•Conviction*  means  a  fmding  of  gmlt  (including  a  plea  of  nolo  contendere)  or  imposiuon  of  sentence,  or  bocn.  t>y  any 
judicial  body  charecd  with  the  responsibility  to  determine  violations  of  the  Federal  or  State  criminal  drug  statutes; 

•Criminal  drug  suiute*  means  a  Federal  or  non-Federal  cnmuial  statute  involving  the  manufacnur,  distnbution, 
dispensmt  use,  or  possession  of  any  conUoUed  substance;  ,       ,       .  .  •  -i.  j:_».  r,\ 

•Emplovw-  means  the  employee  of  a  grantee  directly  engaged  in  the  perfonnance  of  work  under  a  grant,  mcludmg:  (i) 
All  -dircci  charge"  emplovces;  (ii)  all  -indirea  charge"  employees  unless  their  impaG  or  mvolvement  is  msigiuficant  to  the 
performance  of  the  granti  and,  (iii)  temporary  personnel  and  consultants  who  are  directly  engaged  m  the  peilonnance  oi 
work  under  the  grant  and  who  are  on  the  grantees  payroll.  This  definition  does  not  mdudc  workers  not  on  the  payroll  ot 
the  grantee  (e^.,  volunteers,  even  if  used  to  meet  a  matching  requirement;  consultants  or  mdependent  contraaors  not  on 
the  grantee's  payroll;  or  employees  of  subrecipients  or  subconiraaors  in  covered  workplaces). 

Tha  grantee  certifiea  that  it  will  or  will  continue  to  provide  a  drug-fraa  woritplaca  by: 

(a)  Publishing  a  uatemcnt  notifying  employees  that  the  unlawful  manufacture,  distribuuon,  dispensing,  possession  or 
use  of  a  controlled  substance  is  prohibited  in  the  grantee's  workpUce  and  specifying  the  acuons  that  wiU  be  taken  agamst 
employees  for  violation  of  such  prohibition; 

(b)  Establishing  an  ongoing  drug-free  awareness  program  to  inform  employees  about:      ^  /ix  a-v 
(1)  The  dangers  of  drug  abuse  in  the  workpUce;  (2)  The  grantee's  policy  of  maintaining  a  drug-free  workpuce;  {^i)  Any 

available  drug  counseling,  rehabiliution,  and  employee  assistance  programs;  and.  (4)  The  pcnalues  that  may  be  unposeo 
upon  employees  for  drug  abuse  violations  occurring  in  the  workplace;  . 

(c)  Making  u  a  requirement  that  each  employee  to  be  engaged  in  the  performance  of  the  grant  be  given  a  copy  oi  tne 
statement  required  bv  paraicraph  (a);  ,     a     tt,, 

(d)  Notifying  the  employee  m  the  statement  required  by  paragraph  (a)  that,  as  a  condiuon  of  employment  unoer  tne 
grant,  the  employee  will;  .    .     ,       ^,    . 

(1)  Abide  bv  the  lenns  of  the  statement;  and,  (2)  Notify  the  employer  in  writing  of  his  or  her  conviOion  for  a  violation 
of  a  criminal  drug  statute  occurring  in  the  workplace  no  later  than  five  calendar  days  after  such  convicuon; 

(e)  Notifying  the  agencv  in  wnimg,  within  ten  calendar  days  after  receiving  notice  under  subparagraph  (d)(2)  !rom  an 
employee  or  otherwise  receiving  aauaJ  nonce  of  such  conviction.  Employers  of  convicted  employees  must  provide  notice, 
including  position  tiUe,  to  everv  grant  officer  or  other  designee  on  whose  grant  aaivity  the  conviaed  employee  was  ^o^ "»«• 
unless  the  Federal  agency  has  designated  a  cenual  point  for  the  receipt  of  such  notices.  Notice  shaU  mciude  tne 
identification  number(s)  of  each  affected  grant; 
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(f)  Taking  one  of  the  following  aaions,  within  30  calendar  days  of  receiving  notice  under  subparagraph  (d)(2).  with 
respea  to  any  employee  who  is  so  convicted: 

(1)  Taking  approprUte  persoimei  action  against  such  an  employee,  up  to  and  including  termination,  consistent  with  the 
requirements  of  the  Rehabilitation  Act  of  1973,  as  amended;  or,  (2)  Requiring  such  employee  to  participate  satisfaaorily 
in  a  drug  abuse  assistance  or  rehabilitation  program  approved  for  such  purposes  by  a  Federal,  State,  or  local  health,  Uw 
enforcement,  or  other  appropriate  agency; 

(g)  Making  a  good  faith  effon  to  conimue  to  maintain  a  drug-free  workpUce  through  implementation  of  paragra;^  (a). 
(b).(c).(d).(e)and(p. 

pie  grantee  may  insart  in  the  space  provided  below  the  sHe(s)  for  the  pertormance  of  work  done  in 
connection  with  the  specific  grant  (use  attachments.  If  needed): 


Place  of  Perfonnance  (Street  address.  City,  County,  Sute,  ZIP  Code). 


Oieck  ___  if  there  are  workplaces  on  file  Utat  are  not  identified  here. 


Sections  76.630(c)  and  (d)(2)  and  76.635(a)(1)  and  (b)  provide  that  a  Federal  agency  may  designate  a  central  receipt 
point  for  STATE-UIDE  AND  STATE  AGENCY-NMDE  certifications,  and  for  notification  of  criminal  drug  convictions. 
For  the  Department  of  Health  and  Human  Services,  the  central  receipt  point  is:  Division  of  Grants  Management  and 
Oversight,  Office  of  Management  and  Acquisition,  Department  of  Health  and  Hunian  Services,  Room  5l7-r 
Independence  Avenue,  S.W.,  Washington,  D.C.  20201. 


ent  and 
-D,  200 


DCMO  F«r«i«:    Rc«tM4  May  I9M 
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Certification  Regarding  Debarment. 
Suspension,  and  Other  Responsibility 
Matters — Primary  Covered  Transactions 

By  signing  and  submitting  this 
proposal,  the  applicant,  defined  as  the 
primary  participant  in  accordance  with 
45  CFR  Part  76.  certifies  to  the  best  of 
its  knowledge  and  believe  that  it  and  its 
principals: 

(a)  are  not  presently  debarred, 
suspended,  proposed  for  debarment, 
declared  ineligible,  or  voluntarily 
excluded  from  covered  transactions  by 
any  Federal  Department  or  agency; 

(b)  have  not  within  a  3-year  period 
preceding  this  proposal  been  convicted 
of  or  had  a  civil  judgment  rendered 
against  them  for  commission  of  fraud  or 
a  criminal  offense  in  connection  with 
obtaining,  attempting  to  obtain,  or 
performing  a  public  (Federal.  State,  or 
local)  transaction  or  contract  under  a 
public  transaction;  violation  of  Federal 
or  State  antitrust  statutes  or  commission 
of  embezzlement,  theft,  forgery,  bribery, 
falsification  or  destruction  of  records, 
making  false  statements,  or  receiving 
stolen  property; 

(c)  are  not  presently  indicted  or 
otherwise  criminally  or  civilly  charged 
by  a  governmental  entity  (Federal,  State, 
or  local)  with  commission  of  any  of  the 
offenses  enumerated  in  paragraph  (l)(b) 
of  this  certification;  and 

(d)  have  not  within  a  3'year  period 
preceding  this  application/proposal  had 
one  or  more  public  transactions 
(Federal,  State,  or  local)  terminated  for 
cause  or  default. 

The  inability  of  a  person  to  provide 
the  certification  required  above  will  not 
necessarily  result  in  denial  of 
participation  in  this  covered 
transaction.  If  necessary,  the  prospective 
participant  shall  submit  an  explanation 
of  why  it  cannot  provide  the 
certification.  The  certification  or 
explanation  will  be  considered  in 
connection  with  the  Department  of 
Health  and  Human  Services  (HHS) 
determination  whether  to  enter  into  this 
transaction.  However,  failure  of  the 
prospective  primary  participant  to 
furnish  a  certification  or  an  explanation 
shall  disqualify  such  person  from 
participation  in  this  transaction. 

The  prospective  primary  participant 
agrees  that  by  submitting  tfiis  proposal, 
it  will  include  the  clause  entitled 
"Certification  Regarding  Debarment, 
Suspension.  Ineligibility,  and  Voluntary 
Exclusion — Lower  Tier  Covered 
Transaction"  provided  below  without 
modification  in  all  lower  tier  covered 
transactions  and  in  all  solicitations  for 
lower  tier  covered  transactions. 


Certificaton  Regarding  Debarment, 
Suspension,  Ineligibility  and  Voluntary 
Exclusion — Lower  Tier  Covered 
Transactions  (To  Be  Supplied  to  Lower  Tire 
Participants) 

By  signing  and  submitting  this  lower  tier 
proposal,  the  prospective  lower  tier 
participant,  as  defined  in  45  CFR  Part  76. 
certifies  to  the  best  of  its  knowledge  and 
belief  that  it  and  its  principals: 

(a)  are  not  presently  debarred,  suspended, 
proposed  for  debarment,  declared  ineligible, 
or  voluntarily  excluded  from  participation  in 
this  transaction  by  any  federal  department  or 
agency. 

(b)  where  the  prospective  lower  tier 
participant  is  unable  to  certify  to  any  of  the 
above,  such  prospective  participant  shall 
attach  an  explanation  to  this  proposal. 

The  prospective  lower  tier  participant 
further  agrees  by  submitting  this  proposal 
that  it  will  include  this  clause  entitled 
"certification  Regarding  Debarment, 
Suspension.  Ineligibility,  and  Voluntary 
Exclusion — Lower  Tier  Covered 
Transactions,  "without  modification  in  all 
lower  tier  covered  transactions  and  in  all 
solicitations  for  lower  tier  covered 
transactions. 

Certification  Regarding  Environmental 
Tobacco  Smoke 

Public  Law  103-227.  Part  C— 
Environmental  Tobacco  Smoke,  also  known 
as  the  Pro-Children  Act  of  1994  (Act), 
requires  that  smoking  not  be  permitted  in  any 
portion  of  any  indoor  routinely  owned  or 
leased  or  contracted  for  by  an  entity  and  used 
routinely  or  regularly  for  provision  of  health, 
day  care,  education,  or  library  services  to 
children  under  the  age  of  18.  if  the  services 
are  funded  by  Federal  programs  either 
directly  or  through  State  or  local 
governments,  by  Federal  grant,  contract,  loan, 
or  loan  guarantee.  The  law  does  not  apply  to 
children's  services  provided  in  private 
residences,  facilities  funded  solely  by 
Medicare  or  Medicaid  funds,  and  portions  of 
facilities  used  for  inpatient  drug  or  alcohol 
treatment.  Failure  to  comply  with  the 
provisions  of  the  law  may  result  in  the 
imposition  of  a  civil  monetary  penalty  of  up 
to  $1000  per  day  and/or  the  imposition  of  an 
administrative  compliance  order  on  the 
responsible  entity. 

By  signing  and  submitting  this  application 
the  applicant/grantee  certifies  that  it  will 
comply  with  the  requirements  of  the  Act.  The 
applicant/grantee  further  agrees  that  it  will 
require  the  language  of  this  certification  be 
included  in  any  subawards  which  contain 
provisions  for  the  children's  services  and  that 
all  subgrantees  certify  accordingly. 

[FR  Doc.  95-14086  Filed  6-8-95;  8:45  am] 

BILLING  CODE  4184-01-P 


Centers  for  Disease  Control  and 
Prevention 

[Announcem«nt  560] 

National  Institute  for  Occu|>ational 
Safety  and  Health;  Implementation  of 
Strategies  for  the  Prevention  of 
Occupational  Transmission  of  Blood- 
Borne  Pathogens 

Introduction 

The  Centers  for  Disease  Control  and 
Prevention  (CIX;)  announces  the 
availability  of  fiscal  year  (FY)  1995 
funds  for  a  cooperative  agreement 
program  for  implementation  and 
evaluation  of  strategies,  including 
compliance  with  infection  control 
recommendations,  to  prevent 
occupational  transmission  of  blood- 
borne  pathogens,  including  the  human 
immunodeficiency  virus  (HIV)  and 
related  infections  (e.g.,  Mycobacterium 
tuberculosis). 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  Healthy  People  2000,  a 
PHS-led  national  activity  to  reduce 
morbidity  and  mortality  and  improve 
the  quality  of  life.  This  announcement 
is  related  to  the  priority  area  of 
Occupational  Safety  and  Health.  (For 
ordering  a  copy  of  Healthy  People  2000  ^ 
see  the  section  Where  to  Obtain 
Additional  Information.) 

Authority 

The  legislative  authority  for  this 
program  is  contained  in  Sections 
20(a)(1)  and  22(e)(7)  of  the  Occupational 
Safety  and  Health  Act  (29  U.S.C. 
Sections  669(a)(l)and  671(e)(7)). 

Smoke-Free  Workplace 

The  PHS  strongly  encourages  all 
recipients  to  provide  a  smoke-free 
workplace  and  promote  the  non-use  of 
all  tobacco  products,  and  Public  Law 
103-227,  the  Pro-Children  Act  of  1994, 
prohibits  smoking  in  certain  facilities 
that  receive  Federal  funds  in  which 
education,  library,  day  care,  health  care, 
and  early  childhood  development 
services  are  provided  to  children. 

Eligible  Applicants 

Applications  may  be  submitted  by 
public  and  private,  non-profit  and  for- 
profit  organizations  and  governments 
and  their  agencies.  Thus,  universities, 
colleges,  research  institutions,  hospitals, 
health-care  institutions,  other  public 
and  private  organizations.  State  and 
local  governments  or  their  bona  fide 
agents,  federally  recognized  Indian 
tribes  or  Indian  tribal  organizations,  and 
small,  minority-  and/ or  women-owned 
businesses  are  eligible  to  apply. 
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Availability  of  Funds 

Approximately  $1,300,000  is  available 
in  FY  1995  to  fund  approximately  4  to 
6  awards.  It  is  expected  that  the  average 
award  will  be  $271,000,  ranging  from 
$216,000  to  $325,000.  It  is  expected  that 
the  awards  will  begin  on  or  about 
September  30, 1995,  and  will  be  made 
for  a  12-month  budget  period  within  a 
project  period  of  up  to  3  years.  (At  least 
one  behavioral  science  project  will  be 
included.)  Funding  estimates  may  vary 
and  are  subject  to  change. 

Continuation  awards  within  the 
project  period  will  be  made  on  the  basis 
of  satisfactory  progress  and  the 
availability  of  funds. 

Purpose 

The  purpose  of  this  cooperative 
agreement  program  is  to  utilize  the 
special  resources  of  the  extramural 
commiinity  to  assist  in  the 
implementation  and  evaluation  of 
strategies  for  the  prevention  of 
occupational  transmission  of  blood- 
borne  and  related  pathogens  among 
certain  workers. 

The  control  technology  component 
will  evaluate  the  effectiveness  of 
engineering  control  or  personal 
protective  equipment  in  preventing 
occupational  exposure  to  blood. 
Evaluation  parameters  include  efficacy 
of  exposure  prevention,  prevention 
effectiveness  including  cost  analysis, 
and  impact  on  patient  care.  A 
discussion  of  methodologies  for 
conducting  prevention  effectiveness  is 
presented  in  A  Framework  for  Assessing 
the  Effectiveness  of  Disease  and  Injury 
Prevention  (CDC,  Morbidity  and 
Mortality  Weekly  Report,  March  27, 
1992,  Volume  41,  Number  RR-3,  pages 
5-11).  (For  ordering  a  copy  of  A 
Framework  for  Assessing  the 
Effectiveness  of  Disease  and  Injury 
Prevention,  see  the  Section  Where  to 
Obtain  Additional  Information.) 

The  behavioral  evaluation  component 
of  this  cooperative  agreement  will  assess 
the  efficacy  of  one  or  more  specific 
intervention(s)  to  affect  organizational, 
social  and/or  individual  health-care' 
workers'  behavior(s)  to  improve 
compliance  with  CDC  recommendations 
and  to  generate  data  upon  which  to  base 
recommendations  for  practical  methods 
of  increasing  worker  compliance. 

Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
will  be  responsible  for  the  activities 
under  A.  (Recipient  Activities),  and 
CDC  will  be  responsible  for  conducting 
activities  under  B.  (CDC  Activities). 


A.  Recipient  Activities  ' 

From  among  the  following  activities, 
applicants  should  address  the  general 
activities  and  those  areas  that  are  within 
the  interests  and  strengths  of  their 
organizations: 

1.  General 

a.  Develop  communication  models  for 
informing  management  and  labor  of  the 
nature  of  the  work  hazards  and  for 
modifying  attitudes  and  behavior. 

b.  Publish  results  of  research  in 
appropriate  scientific  Uterature. 

2.  Blood-Borne  Pathogen  Control 
Technology 

a.  Develop  a  plan  to  evaluate  the 
efficacy  and  effectiveness  of  specific 
typ>es  of  control  technologies  including 
devices/personal  protective  equipment 
for  prevention  of  blood  exposures  in  a 
health-care  workplace.  This  plan  should 
include:  (1)  collection  and  analysis  of 
data  on  needlestick/ sharps  injuries;  (2) 
identification  of  new  technologies  to 
reduce  needlestick/sharps  injuries;  (3) 
analysis  of  the  impact  of 
implementation  of  new  technologies  on 
the  incidence,  epidemiology  and  cost  of 
needlestick  injuries/blood  exposures; 
and  (4)  determination  of  the 
relationships  between  exposures  and 
devices/equipment.  The  plan  may  also 
include:  (1)  development  of  device/ 
personal  protective  equipment  selection 
and  evaluation  criteria;  (2)  evaluation  of 
the  decision  analysis  process  for 
purchasing  anti-needlestick  devices  and 
evaluation  of  cost-effectiveness;  (3) 
collection  and  analysis  of  data  regarding 
positive  and  negative  aspects  of  user 
acceptance  for  devices;  (4)  evaluation  of 
impact  of  placement/ and  use  of  devices/ 
equipment  such  as  in  patient  rooms  and 
emergency  vehicles;  and  (5)  impact  of 
user/worker  involvement  (e.g.,  focus 
groups)  in  the  selection  and  evaluation 
of  devices.  The  plan  should  include  a 
detailed  evaluation  methodology. 

b.  Develop  and  maintain  a  data 
management  system  for  the  study. 

3.  Behavioral 

a.  Develop,  implement,  and  evaluate  a 
plan  that  assesses  one  or  more  specific 
interventions  to  improve  workers' 
compliance  with  specific  infection 
control  (IC)  recommendations  (e.g., 
hand  washing,  use  of  personal 
protective  equipment,  appropriate 
sharps  disposal). 

b.  Develop  a  plan  to  evaluate  one  or 
more  specific  interventions  by:  (1) 
implementing  the  intervention(s)  in  a 
health-care  work  place;  (2)  quantifying 
its  impact  on  an  appropriate  measurable 
outcome  related  to  compliance  with  IC 
recommendations:  and  (3)  using  the 


data  to  propose  practical 
recommendations  to  increase  workers' 
compliance  with  IC  recommendations. 
The  plan  should  include  a  detailed 
description  of  the  evaluation 
methodology,  including  describing 
potential  confounders/bias  that  might 
affect  the  data  and  addressing  methods 
to  account  for  these  confounders/bias. 

c.  Develop  and  maintain  a  data 
management  system  for  the  study. 

B.  CDC  Activities 

1.  Provide  consultation  and  technical 
assistance  in  the  conduct  of  the 
intervention  evaluation,  including  input 
in  the  development  of  intervention 
design  and  review  of  raw  and  summary 
data. 

2.  Provide  assistance  on  analysis, 
dissemination,  presentation  and 
publication  of  the  data. 

3.  Provide  scientific  information 
related  to  the  proposed  research  topics. 

4.  Meet  periodically  with  recipient(s) 
to  discuss  progress,  exchange 
information,  and  seek  means  of 
resolving  problems  which  have  arisen. 

5.  Assist  in  predicting  hazards  that 
may  be  associated  with  new 
technologies  and  new  occupations  and 
characterize  changes  that  are  occurring 
in  health  care  settings  and  occupational 
safety  and  health. 

6.  Assist  in  determining  the  efficacy 
and  effectiveness  of  intervention  and  in 
measuring  the  impact  of  prevention. 

Evaluation  Criteria 

The  application  wrill  be  reviewed  and 
evaluated  according  to  the  following 
criteria: 

1 .  Understanding  of  Purpose  and 
CHjjectives  (15%) 

Responsiveness  to  the  objective  of  the 
cooperative  agreement  including:  (a) 
applicants  understanding  of  the 
objective  of  the  proposed  cooperative 
agreement,  (b)  relevance  of  the  proposal 
to  the  objective,  and  (c)  willingness  to 
cooperate  with  CDC  in  the  design, 
implementation  and  analysis  of  the 
project.  The  extent  to  which  the 
applicant  demonstrates  knowledge  and 
understanding  of  health-care  settings 
and  interventions  described  in  this 
cooperative  agreement. 

In  addition,  applications  targeting  the 
behavioral  component  should 
specifically  address:  The  extent  to 
which  the  appUcant  demonstrates 
knowledge  and  understanding  of  health 
care  settings  and  work  behaviors/ 
practices  which  influence  compliance 
with  infection  control  recommendations 
and  need  to  develop  specific  practical 
interventions  that  will  influence 
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workers  compliance  with  recommended 
infection  control  practices. 

2.  Study  Design  (40%) 

Steps  proposed  in  planning, 
implementing,  and  evaluating  a  project. 
The  quality  of  the  plans  to  coordinate 
and  conduct  the  project,  including  a 
description  of  techniques  for  data 
collection,  management,  and  analysis 
and  a  schedule  for  accomplishing  the 
program  activities,  including  time 
frames.  The  quality  and  feasibility  of  the 
proposed  program  activities  for 
achieving  the  objectives,  including  the 
applicant's  ability  to  conduct  control 
technology  or  behavioral  intervention 
studies  with  sufficient  numbers  to  draw 
meaningful  conclusions  in  a  reasonable 
time  period.  The  extent  to  which  the 
intervention  is  specific  and  practical  to 
implement  in  a  hospital  or  other 
appropriate  clinical  setting. 

If  the  outcome  variable  could  be 
affected  by  confounding  variables  or 
biases,  the  extent  to  which  the  proposal 
addressed  these  confounding  variables 
or  biases  to  ensure  that  they  do  not  call 
into  question  the  results  of  the 
intervention  assessment.  Extent  to 
which  the  outcome  variable(s)  chosen 
represents  potentially  important  risks 
for  large  numbers  of  HCWs  and/or 
patients  in  U.S.  hospitals. 

In  addition,  applications  targeting  the 
behavioral  component  should 
specifically  address:  The  extent  to 
which  the  appropriate  methodology  is 
proposed  so  that  the  targeted 
compliance  behavior(s)  (outcome 
variable)  measured  is  reliably 
quantifiable. 

The  extent  to  which  the  proposed 
evaluation  system  will  document 
program  process,  efficacy,  effectiveness, 
impact,  and  outcome,  and.  if  applicable, 
measure  surveillance  system  sensitivity, 
timeliness,  representativeness, 
predictive  values,  and  ability  to  detect 
the  impact  of  specific  intervention  on 
morbidity,  mortality,  severity,  disability, 
and  cost  of  related  diseases,  injuries  and 
prevention  interventions.  The  extent  to 
which  a  feasible  plan  for  reporting 
evaluation  results  and  using  evaluation 
information  for  programmatic  decisions 
is  included. 

3.  Program  Personnel  (25%) 

Qualifications  and  time  allocation  of 
the  professional  staff  to  be  assigned  to 
a  project  and  applicant's  ability  to 
provide  the  knowledgeable  staff 
required  to  perform  the  applicant's 
responsibilities  in  this  project,  and  to 
describe  the  approach  to  be  used  in 
carrying  out  those  responsibilities.  How 
the  study  will  be  administered, 
including  the  size,  qualifications, 


duties,  responsibilities,  and  time 
allocation,  of  the  proposed  staff.  A 
statement  of  the  applicant's 
demonstrated  capabilities  and 
experience  in  conducting  such  a  project. 

4.  Facilities  and  Resources  (20%) 

The  adequacy  of  the  applicants 
facilities,  equipment,  and  other 
resources  available  for  performance  of  a 
project. 

5.  Budget  and  Justification  (Not  Scored) 

The  budget  will  be  evaluated  to  the 
extent  that  it  is  reasonable,  clearly 
justified,  and  consistent  with  the 
intended  use  of  the  funds. 

Executive  Order  12372  Review 

This  program  is  not  subject  to  review 
by  Executive  Order  12372. 

Public  Health  System  Reporting 
Requirements 

This  program  is  not  subject  to  the 
Public  Health  System  reporting 
Requirements. 

Catalog  of  Federal  Domestic  Assistance 

The  Catalog  of  Federal  Domestic 
Assistance  number  is  93.262. 

Other  Requirements 

Paperwork  Reduction  Act 

Projects  that  involve  the  collection  of 
information  from  10  or  more  individuals 
and  funded  by  this  cooperative 
agreement  will  be  subject  to  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act. 

Human  Subjects 

If  the  proposed  project  involves 
research  on  human  subjects,  the 
applicants  must  comply  with  the 
Department  of  HeaUh  and  Human 
Services  Regulations,  45  CFR  Part  46, 
regarding  the  protection  of  human 
subjects.  Assurance  must  be  provided  to 
demonstrate  that  the  project  will  be 
subject  to  initial  and  continuing  review 
by  an  appropriate  institutional  review 
committee.  The  applicant  will  be 
responsible  for  providing  assurance  in 
accordance  with  the  appropriate 
guidelines  and  forms  provided  in  the 
application  kit. 

In  addition  to  other  applicable 
committees.  Indian  Health  Service  (IHS) 
institutional  review  committees  also 
must  review  the  project  if  any 
component  of  IHS  will  be  involved  or 
will  support  the  research.  If  any 
American  Indian  community  is 
involved,  its  tribal  government  must 
also  approve  that  portion  of  the  project 
applicable  to  it. 


Application  Submission  and  Deadline 

The  original  and  two  copies  of  the 
application  PHS  form  5161-1  (revised 
7/92.  OMB  Number  0937-0189)  must  be 
submitted  to  Henry  S.  Cassell,  III,  Grants 
Management  Officer,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road,  N.E.,  Mailstop  E-13, 
Atlanta,  GA  30305  on  or  before  July  17, 
1995. 

1.  Deadline:  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either: 

(a)  Received  on  or  before  the  deadline 
date,  or 

(b)  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  objective  review  group.  (Applicants 
must  request  a  legibly  dated  U.S.  Postal 
Service  postmark  or  obtain  a  legibly 
dated  receipt  from  a  commercial  carrier 
or  U.S.  Postal  Service.  Private  metered 
postmarks  shall  not  be  acceptable  as 
proof  of  timely  mailings.) 

2.  Late  Applications:  Applications 
which  do  not  meet  the  criteria  in  l.(a) 
or  l.(b)  above  are  considered  late 
applications.  Late  applications  will  not 
be  considered  in  the  current 
competition  and  will  be  returned  to  the 
applicant. 

Where  to  Obtain  Information 

To  receive  additional  written 
information  call  (404)  332-4561.  You 
will  be  asked  to  leave  your  name, 
address,  telephone  number  and  will 
need  to  refer  to  Announcement  560. 
You  will  receive  a  complete  program 
description,  information  on  application 
procedures,  and  application  forms. 

If  you  have  questions  after  reviewing 
the  contents  of  all  the  documents, 
business  management  technical 
assistance  may  be  obtained  from  David 
Elswick,  Grants  Management  Specialist, 
Grants  Management  Branch. 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control  and  Prevention 
(CDC).  255  East  Paces  Ferry  Road,  NE., 
Room  300,  Mailstop  E-13,  Atlanta.  GA 
30305,  telephone  (404)  842-6521. 
Programmatic  technical  assistance  may 
be  obtained  bom  Linda  S.  Martin,  Ph.D.. 
National  Institute  for  Occupational 
Safety  and  Health,  HIV  Activity.  Centers 
for  Disease  Controhand  Prevention 
(CDC).  1600  Clifton  Road,  Mailstop  F- 
40.  Atlanta,  GA  30333,  telephone  (404) 
639-2377. 

Please  refer  to  Announcement 
Number  560,  when  requesting 
information  and  submitting  an 
application. 

Copies  of  A  Framework  for  Assessing 
the  Effectiveness  of  Disease  and  Injury 
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Prevention  (CDC,  Morbidity  and 
Mortality  Weekly  Report,  March  27, 
1992,  Volume  41,  Number  RR-3,  pages 
5-11)  may  be  obtained  by  caUing  (404) 
488-4334. 

Potential  applicants  may  obtain  a 
copy  of  Healthy  People  2000  (Full 
Report,  Stock  No.  017-001-00474-0)  or 
Healthy  People  2000  (Summary  Report, 
Stock  No.  017-001-00473-1)  referenced 
in  the  Introduction  through  the 
Superintendent  of  Documents, 
Government  Printing  Office, 
Washington,  DC  20402-9325,  telephone 
(202) 512-1800. 

Dated:  June  5. 1995. 
Diane  D.  Porter, 

Acting  Director,  National  Institute  for . 
Occupational  Safety  and  Health,  Centers  for 
Disease  Control  and  Prevention  (CDC). 
(FR  Doc.  95-14165  Filed  6-«-95;  8:45  am) 

BtLUNG  COOE  41«3-1»-P 


[Announcement  575] 

National  Institute  for  Occupational 
Safety  and  Health;  Evaluation  of  ttie 
Effectiveness  of  Medical  Management 
and  Rehabilitation  Programs  for  Work- 
Related  Musculoskeletal  Disorders 

Introduction 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  fiscal  year  (FY)  1995 
funds  for  cooperative  agreements  to 
provide  assistance  for  the  development, 
implementation,  and  evaluation  of 
demonstration  projects  that  will 
determine  the  overall  effectiveness  of 
medical  management  and  rehabilitation 
programs  for  individuals  with  work- 
related  musculoskeletal  disorders. 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  Healthy  People  2000,  a 
PHS-led  national  activity  to  reduce 
morbidity  and  mortality  and  improve 
the  quality  of  life.  This  announcement 
is  related  to  the  priority  area  of 
Occupational  Safety  and  Health.  (For 
ordering  a  copy  of  Healthy  People  2000, 
see  the  Section  Where  to  Obtain 
Additional  Information.) 

Authority 

The  legislative  authority  for  this 
program  is  authorized  under  Sections 
20(a)  and  22(e)(7)  of  the  Occupational 
Safety  and  Health  Act  of  1970  (29  U.S.C. 
669(a)  and  671(e)(7))  and  Section  501(a) 
of  the  Federal  Mine  Safety  and  Health 
Act  (30  U.S.C.  951). 

Smoke-Free  Workplace 

The  PHS  strongly  encourages  all  grant 
recipients  to  provide  a  smoke-free 


workplace  and  promote  the  nonuse  of 
all  tobacco  products,  and  Public  Law 
103-227.  the  Pro-Children  Act  of  1994, 
prohibits  smoking  in  certain  facilities 
that  receive  Federal  funds  in  which 
education,  library',  day  care,  health  care, 
and  early  childhood  development 
services  are  provided  to  children. 

Eligible  Applicants 

Applications  may  be  submitted  by 
public  and  private,  non-profit  and  for- 
profit  organizations.  Thus,  universities, 
colleges,  research  institutions,  hospitals, 
and  other  public  and  private 
organizations.  State  and  local 
governments  or  their  bona  fide  agents, 
federally  recognized  Indian  tribal 
governments,  Indian  tribes  or  Indian 
tribal  organizations,  and  small, 
minority-  and/or  women-owned 
businesses  are  eligible  to  apply. 

Availability  of  Funds 

Approximately  $225,000  is  available 
in  FY  1995  to  fund  approximately  1  to 

2  awards.  It  is  expected  the  award(s) 
will  begin  on  or  about  September  30, 
1995,  and  will  be  made  for  a  12-month 
budget  period  within  a  project  period  of 

3  to  5  years.  Funding  estimates  may 
vary  and  are  subject  to  change. 

Continuation  awards  within  the 
project  period  will  be  made  on  the  basis 
of  satisfactory  progress  and  the 
availability  of  funds. 

Purpose 

The  purpose  of  the  demonstration 
projects  is  to  assess  the  effectiveness  of 
medical  management  programs 
regarding  rehabilitation  and  retum-to- 
work  of  employees  with  work-related 
musculoskeletal  disorders.  Through  the 
development  and  application  of 
objective  evaluation  criteria,  the  project 
will  provide  a  basis  with  which  to 
compare  the  success  rate  of  various 
medical  management,  rehabilitation  and 
retum-to-work  programs.  In  addition, 
the  demonstrations  will  provide 
additional  data  on  the  types  of  programs 
available;  components  of  the  programs; 
elements  necessary  for  successful 
programs;  the  success  rates  of  programs 
for  returning  populations  to  work  and 
possible  explanations;  the  influence 
programs  have  in  convincing  employers 
to  change  activities  in  jobs  where  the 
injury  was  noted;  and  the  direct  and 
indirect  costs  of  successful  medical 
management,  rehabilitation,  and  retum- 
to-work  programs. 

This  program  may  build  on  an 
existing  program  or  provide  assistance 
in  initiating  a  new  program.  Personnel 
for  the  demonstration  projects  will 
include  researchers  from  many 
disciplines  such  as  ergonomics. 


epidemiology,  occupational  medicine, 
physical  and  occupational  therapy  and 
physical  and  rehabilitation  medicine, 
nursing,  health  education,  and 
economics.  Additionally,  this  program 
will  report  and  disseminate  findings, 
relevant  health  and  safety  education  and 
training  information  to  State  health 
officials,  health-care  providers,  workers, 
management,  unions,  and  employers.  It 
is  envisioned  that  new  research 
methods  and  techniques  will  be 
developed  that  improve  the  success  of 
rehabilitation  ancf  retum-to-work 
programs  for  work-related 
musculoskeletal  disorders. 

Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
will  be  responsible  for  the  activities 
under  A.  (Recipient  Activities),  and 
CDC/NIOSH  wrill  be  responsible  for  the 
activities  listed  under  B.  (CDC/NIOSH 
Activities). 

A.  Recipient  Activities 

1.  Develop  and  conduct  a 
demonstration  project  for  the  evaluation 
of  medical  management.  rehabiUtation 
and  retum-to-work  programs  targeted  at 
work-related  musculoskeletal  disorders. 

2.  Develop  objective  criteria  for 
determination  of  "successful"  medical 
management,  rehabilitative,  and  retum- 
to-work  programs  for  work-related 
musculoskeletal  disorders.  (Issues  to 
consider  include  assessment  of  the  level 
of  exposure  prior  to  the  injury  and  the 
type  of  job  to  which  the  individual 
returns,  and  how  the  job  where  the 
injury  was  noted  was  changed  to  reduce 
the  risk  of  injury  to  workers.) 

3.  Identify  existing  medical 
management,  rehabiUtative  and  retum- 
to-work  programs  to  validate  criteria 
and  facilitate  implementation  of  the 
demonstration  project. 

4.  Develop  a  protocol  that  reviews  the 
pertinent  literature  on  program 
evaluation,  describes  the  project 
methodology,  the  data  to  be  collected 
and  the  proposed  analysis  of  the  data. 
Present  the  protocol  to  a  panel  of  peer 
reviewers  and  revise  the  protocol  as 
required  for  final  approval. 

5.  Conduct  data  collection, 
management  and  analysis. 

6.  Prepare  a  final  report  summarizing 
the  study  methodology,  results 
obtained,  and  conclusions  reached, 
including  recommendations  regarding 
critical  elements  of  effective  medi<g^l 
management,  rehabilitation  and  retum- 
to-work  programs  for  work-related 
musculoskeletal  disorders. 

7.  Report  research  results  to  the 
scientific  community  via  presentations 
at  professional  conferences  and  articles 
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in  peer-reviewed  journals  and  the  lay 
community. 

B.  CDC/NIOSH  Activities 

1.  Provide  scientific,  epidemiologic, 
ergonomic  and  clinical  technical 
assistance  to  the  recipient  for  the 
successful  completion  of  the  project. 

2.  Identify  reviews  and/or  clearances 
that  must  be  fulfilled  by  the  recipient, 
and  identify  and  convene  a  Peer  Review 
Panel  for  review  of  draft  study  protocol. 

3.  Assist  in  study  design,  survey 
instrument  designs  (if  necessary),  the 
collection,  tabulation  and  analysis  of 
data,  interpretation  of  the  results  and 
preparation  of  the  written  reports. 

4.  Assist  in  the  reporting  of  project 
results  to  the  scientific,  public  health, 
labor  and  industrial  communities  via 
presentations  at  professional 
conferences  and  publications  in  peer- 
reviewed  and  technical  publications. 

Evaluation  Criteria 

A  CDC  convened  ad  hoc  committee 
will  review  the  applications.  The  review 
will  be  based  on  the  evidence  submitted 
in  the  application  which  specifically 
describes  the  applicant's  ability  to  meet 
the  following  criteria: 

1.  Understanding  the  Problem  (30%) 

Responsiveness  to  the  objectives  of 
the  cooperative  agreement  including:  (a) 
applicant's  understanding  of  the 
objective  of  the  proposed  cooperative 
agreement;  and,  (b)  relevance  of  the 
proposal  to  the  objective. 


2.  Program  Personnel  (25%) 

(a)  Applicant's  qualifications  to  do 
research  on  this  topic;  (b)  the 
qualifications  and  time  allocation  of  the 
professional  staff  to  he  assigned  to  this 
project;  and  (c)  the  applicant's  ability  to 
describe  the  approach  to  be  used  in 
carrying  out  the  responsibilities  of  the 
applicant  in  this  project. 

3.  Project  Design  (20%) 

Steps  proposed  in  planning  and 
implementing  this  project  and  the 
respective  responsibilities  of  the 
applicant  for  carrying  out  those  steps. 

4.  Project  Planning  (15%) 

The  applicant's  schedule  proposed  for 
accomplishing  the  activities  to  be 
carried  out  in  this  project  and  for 
evaluating  the  accomplishments. 

5.  Facilities  and  Resources  (10%) 

The  adequacy  of  the  applicant's 
facilities,  equipment,  and  other 
resources  available  for  performance  of 
this  project. 


6.  Budget  Justification  (not  scored) 

The  budget  will  be  evaluated  to  the 
extent  that  it  is  reasonable,  clearly 
justified,  and  consistent  with  the 
intended  use  of  funds. 

Executive  Order  12372  Review 

This  program  is  not  subject  to  review 
by  Executive  Order  12372, 
Intergovernmental  Review  of  Federal 
Programs. 

Public  Health  Reporting  Requirements 

This  program  is  not  subject  to  the 
Public  Health  System  Reporting 
Requirements. 

Catalog  of  Federal  Domestic  Assistance 
Numbers 

The  Catalog  of  Federal  Domestic 
Assistance  Number  for  this  program  is 
93.283. 

Other  Requirements 

Paperwork  Reduction  Act 

Projects  that  involve  the  collection  of 
information  from  10  or  more  individuals 
and  funded  by  this  cooperative 
agreement  will  be  subject  to  approval  by 
the  Office  of  Management  and  Budget 
(0MB)  under  the  Paperwork  Reduction 
Act. 

Human  Subjects 

If  the  proposed  project  involves 
research  on  human  subjects,  the 
applicant  must  comply  with  the 
Department  of  Health  and  Human 
Services  Regulations,  45  CFR  Part  46, 
regarding  the  protection  of  human 
subjects.  Assurance  must  be  provided  to 
demonstrate  the  project  will  be  subject 
to  initial  and  continuing  review  by  an 
appropriate  institutional  review 
committee.  The  applicant  will  be 
responsible  for  providing  assurance  in 
accordance  with  the  appropriate 
guidelines  and  form  provided  in  the 
application  kit. 

m  addition  to  other  applicable 
committees,  Indian  Health  Service  (IHS) 
institutional  review  committees  also 
must  review  the  project  if  any 
component  of  IHS  will  be  involved  or 
will  support  the  research.  If  any 
American  Indian  community  is 
involved,  its  tribal  government  must 
also  approve  that  portion  of  the  project 
applicable  to  it. 

Application  Submission  and  Deadline 

The  original  and  two  copies  of  the 
application  PHS  Form  5161-1  (Revised 
7/92,  0MB  Number  0937-0189)  must  be 
submitted  to  Henry  S.  Cassell,  III,  Grants 
Management  Officer,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 


Paces  Ferry  Road,  NE.,  Room  300, 
Mailstop  E-13,  Atlanta.  GA  30305,  on  or 
before  July  19,  1995. 

1.  Deadline:  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either: 

(a)  Received  on  or  before  the  deadline 
date;  or 

(b)  Sent  on  or  before  the  deadline  date 
£md  received  in  time  for  submission  to 
the  review  group.  Applicants  must 
request  a  legibly  dated  U.S.  Postal 
Service  postmark  or  obtain  a  legibly 
dated  receipt  from  a  commercial  carrier 
or  the  U.S.  Postal  Service.  Private 
metered  postmarks  are  not  acceptable  as 
proof  of  timely  mailing. 

2.  Late  Applications:  Applications 
which  do  not  meet  the  criteria  in  l.(a) 
or  l.{b)  above  are  considered  late  and 
will  be  returned  to  the  applicant. 


Where  to  Obtain  Additional 
Information 

To  receive  additional  written 
information  call  (404)  332-4561.  You 
will  be  asked  to  leave  your  name, 
address,  and  telephone  number  and  will 
need  to  refer  to  Announcement  575. 
You  will  receive  a  complete  program 
description,  information  on  application 
procedures,  and  application  forms. 

If  you  have  questions  after  reviewing 
the  contents  of  all  the  documents, 
business  management  technical 
assistance  may  be  obtained  from  Oppie 
Byrd,  Grants  Management  Specialist, 
Grants  Management  Branch, 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control  and  Prevention 
(CDC),  255  East  Paces  Ferry  Road,  NE.. 
Room  300,  Mailstop  E-13,  Atlanta,  GA 
30305»  telephone  (404) 842-6546. 
Programmatic  technical  assistance  may 
be  obtained  from  Centers  for  Disease 
Control  and  Prevention  (CDC),  National 
Institute  for  Occupational  Safety  and 
Health,  Division  of  Surveillance,  Hazard 
Evaluation  and  Field  Studies,  ATTN: 
Marie  Haring  Sweeney,  Ph.D.,  Mailstop 
R-13,  Robert  A.  Tafl  Laboratories,  4676 
Columbia  Parkway,  Qncinnati,  OH 
45226-1049,  telephone  (513) 841-4207. 
FAX  (513)  841^486. 

Please  refer  to  Aimouncement  575 
when  requesting  information  and 
submitting  an  application. 

A  copy  of  Healthy  People  2000  (Full 
Report,  Stock  No.  017-001-00474-0)  or 
Healthy  People  2000  (Summary  Report, 
Stock  No.  017-001-00473-1)  referenced 
in  the  Introduction  Section  may  be 
obtained  through  the  Superintendent  of 
Documents,  Government  Printing 
Office.  Washington,  DC  20402-9325. 
telephone  (202)  512-1800. 

Copies  of  A  Framework  for  Assessing 
the  Effectiveness  of  Disease  and  Injury 
Prevention  (CDC.  Morbidity  and 
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Mortality  Weekly  Report,  March  27. 
1992.  Volume  41,  Number  RR-3,  Pages 
5-11)  may  be  obtained  by  calling  (404) 
488-4334. 

Dated:  June  5. 1995. 
Diane  D.  Porter, 

Acting  Director,  National  Institute  for 
Occupational  Safety  and  Health,  Centers  for 
Disease  Ck>ntrol  and  Prevention  (CDC). 
[FR  Doc.  95-14164  Filed  &-»-95;  8:45  am] 

WLUNO  COM  41C3-1»-P 


Public  Health  Service 

Agency  Forms  Undergoing  Paperwork 
Reduction  Act  Review 

Each  Friday  the  Public  Health  Service 
(PHS)  publishes  a  list  of  information 
collection  requests  under  review,  in 
compliance  with  the  Paperwork 
Reduction  Act  (44  U.S.C.  Chapter  35). 
To  request  a  copy  of  these  requests,  call 
the  PHS  Reports  Clearance  Office  on 
(202) 690-7100. 

The  following  requests  have  been 
submitted  for  review  since  the  list  was 
last  published  on  June  2. 

1.  Protocol  for  a  Case-Control  Study  of 
the  Deterrent  Effect  of  Environmental 
Designs  on  Robbery  in  VA — 0920- 
0352 — Extension,  no  change — This 
study  proposes  a  case-control  study  of 
the  deterrent  effect  of  environmental 
designs  and  crime  strategies  to  deter 
violent  crime  in  Virginia  Convenience 
Stores.  The  information  to  be  collected 
will  be  used  to  determine  criteria  for 
estimating  a  safe  and  healthy  work 
environment.  Respondents:  Business  or 
other  for-profit;  State,  Local  or  Tribal 
Government;  Number  of  Respondents: 
5,096;  Number  of  Responses  per 
Respondent:  1;  Average  Burden  per 
Response:  .165  hour;  Estimated  Annual 
burden:  849  hours.  Send  comments  to 
Shannah  Koss,  Human  Resoiux»s  and 
Housing  Branch,  New  Executive  Office 
Building,  Room  10235,  Washington,  DC 
20503. 

2.  Common  Reporting  Requirements 
for  Urban  Indian  Health  Programs — 
0917-0007— Reinstatement,  no 
change — Congress  mandated  that 
standard  reporting  requirements  be 
established  for  Indian  Health  Service 
Urban  Health  Clinics.  Data  collected  is 
used  to  monitor  contracts;  prepare 
reports  te  Con^^ss;  fer  program 
evaluation,  program  planning,  and  to 
establish  program  performance 
indicators.  Respondents:  Not-for-profit 
institutions;  State,  Local  or  Tribal 
Government;  Number  of  Respondents: 
34;  Number  of  Responses  per 
Respondent:  2;  Average  Burden  per 
Response:  10.66  hours;  E^imated 
Annual  burden:  726  hours.  Send 


comments  to  James  Scanlon,  Office  of 
the  Assistant  Secretary  for  Health,  Room 
737-F,  Humphrey  Building,  200 
Independence  Ave.,  SW..  Washington, 
DC  20201. 

3.  Reader  Evaluation  of  Public  Health 
Assessments — New — This  collection 
attempts  to  evaluate  the  reader's  use  of 
public  health  assessment  reports  issued 
by  the  Agency  for  Toxic  Substances  and 
Disease  Registry  which  represent 
decisions  about  the  public  health  risk 
posed  by  hazardous  waste  sites.  ATSDR 
is  attempting  to  evaluate  the  usefulness 
of  these  documents  to  those  individuals 
who  work  or  reside  near  these  sites. 
Respondents:  Individuals  or 
households;  Number  of  Respondents: 
2,120;  Number  of  Responses  per 
Respondent:  1;  Average  Burden  per 
Response:  .24  hours:  Estimated  Annual 
burden:  507  hours.  Send  comments  to 
James  Scanlon,  Office  of  the  Assistant 
Secretary  for  Health,  Room  737-F, 
Humphrey  Building,  200  Independence 
Ave.,  SW.,  Washington,  DC  20201. 

4.  IHS  Medical  Staff  Credentials  and 
Privileges  File— 091 7-0009— 
Reinstatment  with  change — Information 
collected  is  used  by  IHS  Medical  Staff 
to  review,  evaluate,  and  verify  the 
credentials,  training,  and  experience  of 
applicants  applying  for  medical  staff 
privileges  at  IHS  healthcare  facilities. 
Respondents:  Federal  Government; 
State,  Local  or  Tribal  Government.  Send 
comments  to  James  Scanlon,  Office  of 
the  Assistant  Secretary  for  Health,  Room 
737-F,  Humphrey  Building,  200 
Independence  Ave.,  Sw..  Washington. 
DC  20201. 


hto.of 

re- 
spond- 
ents 

No.  of 
re- 

Avg. bur- 

sponses/ 

derVre- 

respond- 
ents 

sponse 

Applicants; 

Initial 

1.265 

1 

0.77  hour 

Reappomt- 

ment  

644 

1 

1  hour 

R^erences 

1300 

1 

0.33  hour 

Estimated 

annual 

tHjrden  .. 

2.221  hours 

Estimated 

annual 

tHjrden  .. 

2.221  hours 

5.  mV/AIDS  Dental  Reimbursement 
Program— 0915-0151— Revision- 
Dental  schools  will  apply  for 
reimburs^nent  of  documented 
uncompensated  costs  of  oral  health  care 
for  HIV-infected  persons.  The 
information  will  be  used  to  determine 
eligibility  and  amount  of  reimbursement 
under  this  program.  Respondents:  Not- 
for-profit  institutions;  Numbm-  of 
Respondents:  125;  Number  of  Responses 


per  Respondent:  1;  Average  Burden  per 
Response:  3.5  hours;  Estimated  Annual 
burden:  438  hours.  Send  comments  to 
Shannah  Koss,  Human  Resources  and 
Housing  Branch,  New  Executive  Office 
Building,  Room  10235,  Washington, 
D.C.  20503. 

Uniform  Data  System — New — A 
Uniform  Data  System  (UDS)  has  been 
developed  for  primary  care  and  family 
planning  grantees  funded  by  the  Bureau 
of  Primary  Health  Care  and  the  Office  of 
Population  Affairs.  The  UDS 
consolidates  the  Bureau  Common 
Reporting  Requirements  (BCRR)  with 
reporting  requirements  in  grant 
applications  and  progress  reports.  Send 
comments  to  Sheuinah  Koss,  Human 
Resources  and  Housing  Branch,  New 
Executive  Office  Builchng,  Room  10235, 
Washington.  D.C.  20503. 


No.  of 

No.  of 

re- 
spond- 
ents 

re- 
sponses/ 
respond- 
ent 

Avg  burden/ 
response 

BPHC  grantees 

(universal  re- 

port)   

694 

1 

24  hours 

BPHC  grantees 

(grant  report) 

88 

1 

16  hours 

OPA  grantees 

(grant  report) 

87 

1 

16  hours 

Estimated  an- 

nual burden  . 

19,457 
hours 

Written  comments  and 
recommendations  concerning  the 
proposed  information  collections 
should  be  sent  within  30  days  of  this 
notice  directly  to  the  individual 
designated. 

Dated:  June  5, 1995. 
Junes  Scanlon, 

Director.  Data  Policy  Staff,  Office  of  the    ^ 
Assistant  Secretary  for  Health  and  niS 
Reports  Clearance  Officer. 
[FR  Doc.  95-14115  Filed  6-8-95: 8:45  am] 

BILUNa  CODE  41t«-ei-M 


Substance  Abuse  and  Mental  Health 
Services  Adminis^ation 

Center  for  Substance  Abuse 
Treatment;  Correction  of  Meeting 
Netice 

Public  notice  was  given  in  the  Federal 
Register  on  May  22. 1995,  Vol.  60,  No. 
98,  page  27116,  that  the  Substance 
Abuse  Treatment  (CSAT)  National 
Advisory  Council  meeting  on  June  26, 
1995  would  be  open  from  8:30  a.m.  to 
2:00  p.m.  and  closed  for  review  of  grant 
applications  and  pnxnuement  plans 


30578 


Federal  Register  /  Vol.  60.  No.  Ill  /  Friday,  June  9.  1995  /  Notices 


from  2:00  p.m.  to  4:30  p.m.  Due  to 
unforeseen  circumstances,  the  meeting 
schedule  has  been  •^-isfvi.  The  June  26 
closed  session  is  now  scheduled  from 
8:30  a.m.  to  10:30  a.m.,  and  the  open 
session  will  be  from  10:30  a.m.  until 
5:00  p.m.  The  times  given  for  June  27 
are  not  changed. 

Dated:  )une  5, 1995. 
jeriLipov. 

Committee  Management  Officer,  Substance 
Abuse  and  Mental  Health  Services 
Administration. 

IFR  Doc.  95-14148  Filed  6-8-95;  8:45  ami 
■LUNO  COM  4i«a-»-^ 


Dated  )une  2. 1995. 
laoqaiB  M.  Ljnriag, 

Deputy  Assistant  Secretary  for  Economic 
Development 

IFR  Doc  95-14079  Filed  6-»-95;  8:45  ami 
I  COM  4tie-«»-M 


DEPARmENT  OF  HOUSINQ  AND 
URBAN  DEVELOPMENT 

Offlca  of  the  Assistant  Secratary  for 
Community  Planning  and 
Dsvsiopmant 

[Docket  Ma  »-«5-1»17;  FR-3778-M-401 

Federal  Property  Suitable  as  Facilities 
to  Assist  the  Homatsss 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 

action:  Notice. 


SUMMARY:  This  Notice  identifres 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  suitability  for  possible  use  to  assist 
the  homeless. 

EFFECTtVE  DATE:  June  9. 1995. 

ADDRESSES:  For  further  information, 
contact  David  Pollack.  Department  of 
Housing  and  Urt)an  Development,  Room 
7254,  451  Seventh  Street  SW. 
Washington.  DC  20410;  telephone  (202) 
708-1234;  TDD  number  for  the  hearing- 
and  speech-impaired  (202)  708-2565, 
(these  telephone  numbers  are  not  toll- 
free),  or  call  the  tool-ft«e  Title  V 
information  line  at  1-800-927-7588. 

SUPPt-EMENTARY  INFORMATION:  In 
accordance  with  the  December  12, 1988 
court  order  in  National  Coalition  for  the 
Homeless  v.  Veterans  Administration, 
No.  88-2503-OG  p.D.C).  HUD 
publishes  a  Notice,  on  a  weekly  basis, 
identifying  unutiUzed,  underutilized, 
excess  and  surplus  Federal  buildings 
and  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless.  Today's  Notice  is  for  the 
purpose  of  announcing  that  no 
additional  properties  have  been 
determined  suitable  or  unsuitable  this 
week. 


Dated:  May  30. 1995. 
Michael  F.  Dwyer, 
District  Manager.  Las  Vegas,  NV. 
IFR  Doc  95-14110  Filed  6-8-95;  8:45  ami 
■LUNQ  COM  43ie-HC-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Managemant 

[tJTU-743«q 

Utah— Notice  of  Invitation  To 
Participale  in  Coal  Exploration 
Progrvn;  Coastal  Statas  Energy 
Company;  Upper  Huntington  Canyon 

Coastal  States  Energy  Company  is 
inviting  all  quaUfied  parties  to 
partici{>ate  in  its  proposed  ejcploration 
of  certain  Federal  coal  deposits  in  the 
following  described  lands  in  Sanpete 
County,  Utah: 

T.  13  S..  R.  6  B.,  SLM.  Utah 
Sec  21.  Lots  1-4,  E2E2; 
Sec  28,  Lots  1-8.  S2NW.  SW; 
Sec.  33.  E2,  E2NW,  NWNW.  SWSW,  B2SW. 
Containing  1,421.92  acres 

Any  party  electing  to  participate  in 
this  exploration  program  must  send 
written  notice  of  such  election  to  the 
Bureau  of  Land  Management,  Utah  State 
Office,  P.O.  Box  45155.  Salt  Lake  City, 
Utah  84145-0155,  and  to  Wendell  A. 
Koontz,  P.O.  Box  719.  Helper.  Utah 
84526.  Such  written  notice  must  be 
received  within  thirty  days  after 
publication  of  this  notice  in  the  Federal 
Register. 

Any  party  wishing  to  participate  in 
this  exploration  program  must  be 
quahfied  to  hold  a  lease  imder  the 
provisions  of  43  CFR  3472.1  and  must 
share  all  cost  on  a  pro  rata  basis.  An 
exploration  plan  submitted  by  Coastal 
States  Energy  Company,  detailing  the 
scope  and  timing  of  this  exploration 
program,  is  available  for  public  review 
during  normal  business  hours  in  the 
Public  Room  of  the  ELM  State  Office. 
324  South  State  Street,  Salt  Lake  City, 
Utah,  under  serial  number  UTU-74350. 
Douglas  M.  Koia, 

Deputy  State  Director,  Mineral  Resources. 
IFR  Doc.  95-14142  Filed  6-»-95;  8:45  ami 

BMXMG  COM  4S10-0O-M 


Change  of  Mailing  Address  for  Las 
Vegas  District 

The  maihng  address  for  the  Las  Vegas 
District  Office  and  Stateline  Resource 
Area  has  been  changed  from:  P.O.  Box 
26569,  Las  Vegas.  NV  89126.  to:  4765 
West  Vegas  Dr.,  Us  Vegas,  NV  89108. 

The  office  location  has  not  changed. 


IOIWW2-06-1430-01:  05-138;  OR  517281 

Raalty  Action;  Direct  Saia  of  Public 
Lands;Oregon 

AQENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice  of  Realty  Action— Direct 

Sale  of  Public  Lands  in  Lane  County, 

Oregon. 

SUMMARY:  The  following  land  is  suitable 
for  direct  sale  under  Sections  203  and 
209  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  (43  U.S.C. 
1713  and  1719),  at  no  less  than  the 
appraised  fair  market  value.  The  land 
will  not  be  offered  for  sale  until  at  least 
60  days  after  publication  of  this  notice: 

%Villaiiiette  Meridian,  Oregon 

T.  17S..R.  1  W. 
Sec  3:  Lot  6 
Containing  0.37  acre. 

The  above  described  land  is  hereby 
segregated  from  appropriation  under  the 
public  land  laws,  including  the  mining 
laws,  but  not  from  sale  under  the  above 
cited  statute,  for  270  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register  or  until  title  transfer  is 
completed  or  the  segregation  is 
terminated  by  publication  in  the 
Federal  Register,  whichever  occurs  first. 
This  land  is  difficult  and  uneconomic 
to  manage  as  part  of  the  public  lands 
and  is  not  suitable  for  management  by 
another  Federal  agency.  No  significant 
resource  values  will  be  affected  by  this 
disposal.  The  sale  is  consistent  with 
BLM's  planning  for  the  land  involved 
and  the  public  interest  vsrill  be  served  by 
the  sale. 

Purchasers  must  be  U.S.  citizens.  18 
years  of  age  or  older,  a  state  or  state 
instrumentality  authorized  to  hold 
property,  or  a  corporation  authorized  to 
own  real  estate  in  the  state  in  which  the 
land  is  located. 

The  land  is  being  offered  to  Eugene 
and  Valentine  Cooper  using  the  direct 
sale  procedures  authorized  under  43 
-    CFR  2711. 3-3 .  Direct  sale  is  appropriate 
since  the  land  has  been  inadvertently 
occupied  by  a  portion  of  the  Cooper's 
house,  car  port,  shop  and  yard  for 
several  years  and  direct  sale  will  resolve 
the  unauthorized  use  while  preserving 
the  occupants'  equity  in  the  property. 

The  terms,  conditions,  and 
reservations  applicable  to  the  sale  are  as 
follows: 
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1 .  A  right-of-way  for  ditches  and 
canals  will  be  reserved  to  the  United 
States  under  43  U.S.C  945. 

2.  The  mineral  interests  being  offiered 
for  conveyance  have  no  known  mineral 
value.  The  acceptance  of  a  direct  sale 
offer  will  constitute  an  application  for 
conveyanc^f  the  mineral  estate  in 
accordance  with  Section  209  of  the 
Federal  Land  Policy  and  Management 
Act.  Direct  purchasers  must  submit  a 
nonrefundable  $50.00  filing  fee  for  the 
conveyance  of  the  mineral  estate  upon 
request  by  the  Bureau  of  Land 
Management. 

3.  A  quitclaim  deed  will  be  issued 
subject  to  all  valid  existing  rights  and 
reservations  of  record. 

DATES:  On  or  before  July  24, 1995, 
interested  parties  may  submit  comments 
to  the  District  Manager,  Bureau  of  Land 
Management,  at  the  address  below. 
Objections  will  be  reviewed  by  the  State 
Director  who  may  sustain,  vacate,  or 
modify  this  realty  action.  In  absence  of 
any  objections,  this  realty  action  will 
become  the  final  determination  of  the 
Department  of  the  Interior. 
ADDRESSES:  Detailed  information 
concerning  the  sale,  including  the 
reservations,  sale  procedures  and 
conditions,  and  planning  and 
environmental  documents,  is  available 
at  the  Eugene  District  Office,  P.  O.  Box 
10226  (2890  Chad  Drive).  Eugene. 
Oregon  97440. 

FOR  FURTHER  INFORMATION  CONTACT: 
Steve  Madsen,  Realty  Specialist,  Eugene 
District  Office,  at  (503)  683-6948. 

Date  of  Issue:  May  31. 1995. 
Judy  Ellen  Nelson. 
District  Manager. 
IFR  Doc.  95-14098  Filed  6-8--95;  8:45  am) 

BIUJNG  COM  4310-33-P 


[UT-040-05-4210-05-P];  UTU-71714,  UTU- 
72763 

Realty  Action:  Utah 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  Realty  Action, 

Recreation  and  Public  Purposes  (R&PP) 

Act  Classification;  Utah. 

SUMMARY:  The  follovdng  described 
public  lands  in  Garfield  County  and 
Kane  County,  Utah  have  been  examined 
and  found  suitable  for  lease  or 
conveyance  under  the  provisions  of  the 
Recreation  and  Public  Purposes 
Amendment  Act  of  1988  (Pub.  L.  100- 
648).  The  lands  to  be  conveyed  and  the 
proposed  patentees  are  as  follows: 

Patentee:  Panguitch  City  Corp. 

Location:  Salt  Lake  Meridian,  Utah, 
Township  34  South,  Range  5  West, 


Section  26,  SWV4SWV4SEV4,  containing 
10  acres. 

Patentee:  Church  Wells  Special 
Service  District. 

Location:  Salt  Lake  Meridian.  Utah. 
Township  42  South,  Range  1  East, 
Section  35,  SEV4SEV4SEV4SEV4, 
containing  2.5  acres. 

These  lands  are  hereby  segregated 
from  all  forms  of  appropriation  under 
the  public  land  laws,  including  the 
mining  laws. 

These  communities  propose  to  use  the 
lands  as  source  reduction  sites  and 
transfer  stations.  The  lands  are  not 
needed  for  Federal  purposes. 
Conveyance  is  consistent  with  current 
BLM  land  use  planning  and  would  be  in 
thepublic  interest. 

The  patent,  when  issued,  will  be 
subject  to  the  following  terms, 
conditions,  and  reservations: 

1.  All  minerals,  including  oil  and  gas, 
shall  be  reserved  to  the  United  States, 
together  with  the  right  to  prosp>ect  for, 
mine,  and  remove  the  minerals.  The 
Secretary  of  Interior  reserves  the  right  to 
determine  whether  such  mining  and 
removal  of  minerals  will  interfere  with 
the  development,  operation,  and 
maintenance  of  the  source  reduction  site 
or  transfer  station. 

2.  A  right-of-way  will  be  reserved  for 
ditches  and  canals  constructed  by  the 
authority  of  the  United  States  (Act  of 
August  30, 1890,  26  Stat.  391;  43  U.S.C 
945). 

3.  The  conveyance  will  be  subject  to 
all  valid  existing  rights. 

4.  The  patentees  assume  all  liability 
for  and  shall  defend,  indemnify,  and 
save  harmless  the  United  States  and  its 
officers,  agents,  representatives,  and 
employees  (hereinafter  referred  to  as  the 
United  States),  from  all  claims,  loss, 
damage,  actions,  causes  of  action, 
expense,  and  liability  resulting  from, 
brought  for,  or  on  account  of,  any 
personal  injury,  threat  of  personal 
injury,  or  property  damage  received  or 
sustained  by  any  person  or  persons 
(including  the  f>atentee's  employees)  or 
property  growing  out  of,  occurring,  or 
attributable  directly  or  indirectly  to  the 
disposal  of  solid  waste  on,  or  the  release 
of  hazardous  substances  from  the  above 
listed  tracts,  regardless  of  whether  such 
claims  shall  be  attributable  to:  (1)  The 
concurrent,  contributory,  or  partial 
fault,  failure,  or  negligence  of  the  United 
States,  or  (2)  the  sole  fault,  failure,  or 
negligence  of  the  United  States. 

5.  "Title  shall  revert  to  the  United 
States  upon  a  finding,  after  notice  and 
opportunity  for  a  hearing,  that  the 
patentee  has  not  substantially 
developed  the  lands  in  accordance  with 
the  approved  plan  of  development  on  or 
before  the  date  five  years  after  the  date 


of  conveyance.  No  portion  of  the  land 
shall  under  any  circumstance  revert  to 
the  United  States  if  any  such  portion 
has  been  used  for  solid  waste  disposal, 
or  for  any  other  purpose  which  may 
result  in  the  disposal,  placement,  or 
release  of  any  hazardous  substance. 

6.  If,  at  any  time,  the  patentee 
transfers  to  another  party  ownership  of 
any  portion  of  the  land  not  used  for  the 
purp>ose(s)  specified  in  the  appUcation 
and  approved  plan  of  development,  the 
patentee  shall  ]>ay  the  Bureau  of  Land 
Management  the  fair  market  value,  as 
determined  by  the  authorized  officer,  of 
the  transferred  portion  as  of  the  date  of 
transfer,  including  the  value  of  any 
improvements  thereon. 
DATES:  Interested  persons  may  submit 
comments  regarding  the  proposed 
conveyance  of  the  lands  to  the  District 
Manager,  Cedar  City  District  Office,  176 
D.L.  Sargent  Drive,  Cedar  City,  Utah 
84720.  Conunents  will  be  accepted  until 
July  24,  1995. 

APPLICATION  COMMENTS:  Interested 
parties  may  submit  comments  regarding 
the  specific  use  proposed  in  the 
application  and  plan  of  development, 
whether  the  BLM  followed  proper 
administrative  procedures  in  reaching 
the  decision,  or  any  other  factor  not 
directly  related  to  the  suitability  of  the 
lands  for  source  reduction  sites  or 
transfer  stations. 

Any  adverse  comments  will  be 
reviewed  by  the  State  Director  who  may 
vacate  or  modify  this  realty  action  and 
issue  a  final  determination.  In  the 
absence  of  any  adverse  comments,  this 
notice  will  become  the  final 
determination  of  the  Def>artment  of 
Interior  on  August  8.  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Detailed  information  concerning  this 
action  is  available  for  review  at  the 
Kanab  Resource  Area  office  by 
contacting  Rod  Schipper.  318  North  100 
East,  Kanab,  Utah  84741,  or  telephone 
(801)  644-2672  Ext.  2650. 

Dated:  May  26.  1995. 
A.).  Meredith, 
District  Manager. 
IFR  Doc.  95-14107  Filed  6-8-95:  8:45  ami 

BILUNG  COM  491»-00-M 

PD-S42-1420-00] 

Filing  of  Plats  of  Survey;  ktefto 

The  plat  of  the  following  described 
land  was  officially  filed  in  the  Idaho 
State  Office,  Bureau  of  Land 
Management,  Boise,  Idaho,  effiective 
9:00  a.m.,  May  31,1995. 

The  plat  representing  the  dependent 
resurvey  of  portions  of  the  south 
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boundary  and  subdivisional  lines,  and 
the  survey  of  the  centerline  of  the  May 
to  Patterson  Road  and  Lot  2  in  section 
32,  T.  15  N.,  R.  22  E..  Boise  Meridian, 
Idaho,  Group  No.  887.  was  accepted. 
May  24, 1995. 

ITiis  survey  was  executed  to  meet 
certain  administrative  needs  of  the 
Bureau  of  Land  Management. 

All  inquiries  concerning  the  survey  of 
the  above  described  land  must  be  sent 
to  the  Chief.  Branch  of  Cadastral  Survey. 
Idaho  State  Office,  Bureau  of  Land 
Management.  3380  Americana  Terrace. 
Boise.  Idaho.  83706. 

Dated:  May  31. 1995. 
Diune  E.  Oben, 

Chief  Cadastral  Surveyor  for  Idaho. 
IFR  Doc.  95-14109  Filed  &-«-95:  8:45  ami 

■UNO  coot  4310-OO-M 


Fish  and  Wildlife  Service 

Infonnation  CoHecHon  Submitted  to 
ttie  Office  of  Management  and  Budget 
for  Review  Under  tt»e  Papemorii 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  reinstatement 
approval  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  Copies  of  the  proposed 
information  collection  requirement  and 
related  forms  and  explanatory  material 
may  be  obtained  by  contacting  the 
Service's  clearance  officer  at  the  phone 
number  listed  below.  Comments  and 
suggestions  on  the  requirement  should 
be  made  directly  to  the  Service 
Clearance  Officer  and  the  Office  of 
Management  and  Budget,  Paperwork 
Reduction  Project  (1018-0066) 
Washington.  D.C.  20503.  telephone  202- 
395-7340. 

Title:  Marking,  Tagging  and  Reporting 
Regulations  for  Polar  Bear,  Sea  Otter 

and  Walrus. 

OMB  Approval  Number:  1018-0066. 

Abstract:  The  Marine  Mammal 
Protection  Act  of  1972.  (Act)  as 
amended,  authorized  the  Secretary  of 
the  Interior  to  prescribe  marking, 
tagging  and  reporting  regulations  in  50 
CFR  18.23(f),  for  Alaska  Natives 
harvesting  polar  bear,  seat  otter,  and 
walrus.  Under  the  Act  Alaska  Natives 
residing  in  Alaska  and  dwelling  on  the 
coast  of  the  North  Pacific  or  arctic 
Oceans  may  harvest  these  species  for 
subsistence  or  handicraft  purposes.  The 
marking  and  tagging  program  is 
intended  to  gather  reports  of  all  kills 
made,  and  to  tag  or  mark,  as 
appropriate,  skins,  skulls  and  tusks  of 
marine  mammals  killed  to  reduce  illegal 


trading  in  walrus  ivory,  polar  pear  and 
sea  otter  skins.  The  information 
collected  is  used  by  the  Fish  and 
Wildlife  Service  to  improve  its  decision- 
making ability  by  substantially 
expanding  the  quality  and  quantity  of 
harvest  and  biological  data  upon  which 
future  management  decisions  can  be 
based.  It  provides  the  Service  with  the 
ability  to  make  inferences  about  the 
condition  and  general  health  of  the 
populations  and  to  consider  the 
importance  and  impact  to  these 
populations  fitim  such  processes  as 
development  activities  and  habitat 
degradation. 

Service  Form  Number(s):  R7-50 
(Wabns  Certificate):  R7-51  (Polar  Bear 
Certificate);  R7-52  (Sea  Otter  Certificate) 
Frequertcy:  On  occasion. 
Description  of  Respondents: 
Individuals  and  household. 

Completion  Time:  The  reporting 
burden  is  estimated  to  average  15 
minutes  per  respondent:  respondents 
will  average  1.46  responses  per  year. 
Annual  Fesponses:  2,925. 
Annual  Burden  Hours:  732. 
Service  Clearance  Officer:  Phyllis  H. 
Cook,  703-358-1943,  Mail  Stop— 224 
Arlington  Square.  U.S.  Fish  and 
Wildlife  Service,  Washington.  D.C. 
20240. 

Dated  May  22. 1995. 
Rowan  W.  Gould. 

Acting  AssistaiJt  Director— Fisheries. 
(PR  Doc.  95-14087  Filed  6-8-95:  8:45  ami 
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Endangered  and  Threatened  Species 
Permit  Application 

AGENCY:  Fish  and  Wildlife.  Interior. 
ACTION:  Notice  of  availability  of  the 
Final  Environmental  Impact  Statement 
(EIS)  on  the  Proposed  Issuance  of  an 
Incidental  Take  Permit  for  Desert 
Tortoises  in  Clark  County,  Nevada. 

SUMMARY:  This  notice  advises  the  public 
that  the  Final  Environmental  Impact 
Statement  (HS)  on  the  proposed 
issuance  of  an  incidental  take  permit  for 
desert  tortoises  in  Clark  County.  Nevada 
is  available.  The  Record  of  Decision  will 
be  published  no  sooner  than  30  days 
&t)m  this  notice. 

FOR  FURTHER  INFORMATKX  CONTACT: 
Dolores  Savignano.  U.S.  Fish  and 
Wildlife  Service.  1500  North  Decatur 
Boulevard.  #01,  Las  Vegas,  Nevada 
89108  or  Carlos  Mendoza,  U.S.  Fish  and 
Wildlife  Service,  4600  Kietzke  Lane, 
Building  C.  Room  125.  Reno,  Nevada 
89502. 

Individuals  wishing  copies  of  this 
Final  EIS  should  immediately  contact 
Christine  Robinson.  Clark  County 


Manager's  Office.  225  Bridger  Avenue. 
Las  Vegas.  Nevada  89155.  Copies  of  the 
Final  EIS  have  been  sent  to  all  agencies 
and  individuals  who  previously 
received  copies  of  the  Draft  EIS  and  to 
all  others  who  have  already  requested 
copies. 

SUPPLEMENTARY  WFORMATIONf 
A.  Background 

On  April  2. 1990,  the  U.S.  Fish  and 
Wildlife  Service  (Service)  issued  a  final 
rule  (55  FR  12178)  that  determined  the 
desert  tortoise  to  be  a  threatened  sp)ecies 
under  the  Endangered  Species  Act  of 
1973.  as  amended  (Act).  That  regulation 
became  effective  on  the  date  of  its 
publication  in  the  Federal  Register. 
Because  of  its  listing  as  a  threatened 
species,  the  desert  tortoise  is  protected 
by  the  Act's  prohibition  against 
"taking."  The  Act  defines  "take"  to 
mean:  to  harass,  harm,  pursue,  hunt, 
shoot,  wound,  kill.  trap,  capture  or 
collect,  or  to  attempt  to  engage  in  such 
conduct.  "Harm"  is  further  defined  by 
regulation  as  any  act  that  kills  or  injures 
wildlife  including  significant  habitat 
modification  or  degradation  where  it 
actually  kills  or  injures  wildlife  by 
significantly  impairing  essential 
behavioral  patterns,  including  breeding, 
feeding,  or  sheltering  (50  CFR  17.3). 
The  Service,  however,  may  issue 
permits  to  carry  out  otherwise  lawful 
activities  involving  take  of  endangered 
and  threatened  wildlife  under  certain 
ciK:umstanc3S.  Regulations  governing 
permits  are  in  50  CFR  17.22. 17.23.  and 
17.32.  For  threatened  species,  such 
permits  are  available  for  scientific 
purposes,  enhancing  the  propagation  or 
survival  of  the  species,  economic 
hardship,  zoological  exhibition  or 
educational  purposes,  incidental  taking, 
or  special  purposes  consistent  with  the 
purposes  of  the  Act. 

Clark  County:  the  cities  of  Las  Vegas. 
North  Las  Vegas.  Henderson.  Mesquite. 
and  Boulder  City:  and  Nevada 
Department  of  Transportation  (NDOT) 
(Applicants)  submitted  an  application  to 
the  Service  for  a  permit  to  incidentally 
take  desert  tortoises  [Gophenis 
agassizii),  pursuant  to  section 
10(a)(1)(B)  of  the  Act,  in  association 
with  various  proposed  public  and 
private  projects  in  Clark  County, 
Nevada.  The  proposed  permit  would 
allow  incidental  take  of  desert  tortoises 
for  a  period  of  30  years,  resulting  from 
development  on  up  to  113.900  acres  of 
private  lands  within  Clark  County, 
Nevada.  The  permit  application  was 
received  September  28. 1994.  and  was 
accompaniwi  by  the  Clark  County 
Desert  Conservation  Flan  (CCDCP), 
which  serves  as  the  Applicant's  habitat 
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conservation  plan  and  detftils  their 
proposed  measures  to  minimize, 
monitor,  and  mitigate  the  impacts  of  the 
proposed  take  on  the  desert  tortoise. 

The  Applicants  propose  to  expend 
$1.35  million  per  year,  and  up  to  $1.65 
million  per  year  for  the  first  10  years,  to 
minimize  and  mitigate  the  potential  loss 
of  desert  tortoise  habitat.  It  is 
anticipated  that  the  majority  of  these 
funds  will  be  used  to  implement 
mitigation  measures  as  described  in  the 
CCDCP.  In  addition,  funds  will  be 
provided  to  State  and  Federal  resource 
managers  for  implementing  desert 
tortoise  recovery  measures 
recommended  in  the  Desert  Tortoise 
(Mojave  Population)  Recovery  Plan,  and 
for  planning  and  managing  lands  both 
within  and  outside  of  desert  wildlife 
management  areas.  The  desert  tortoise  is 
only  part  of  the  desert  ecosystem,  and 
unless  the  various  s]}ecies  of  plants  and 
animals  which  co-inhabit  that  system 
are  likewise  preserved,  the  status  of  the 
desert  tortoise  is  likely  to  decline. 
Therefore,  the  needs  of  other  plant  and 
wildlife  resources  will  be  addressed, 
possibly  avoiding  the  need  to  list  these 
species  as  threatened  or  endangered 
under  the  Act  in  the  future.  The 
Applicants  also  propose  to  purchase  a 
conservation  easement  that  preserves, 
protects,  and  assures  the  management 
and  study  of  the  conservation  values, 
and  in  particular  the  habitat  of  the 
desert  tortoise,  of  more  than  85,000 
acres  of  non-Federal  land  in  Clark 
County. 

To  minimize  the  impacts  of  take,  the 
Applicants  propose  to  provide  a  fre^e 
pick-up  and  collection  service  for  desert 
tortoises  encountered  in  harm's  way 
within  Clark  County.  These  desert 
tortoises  will  be  made  available  for 
beneficial  uses  such  as  translocation 
studies  and  programs,  research, 
education,  zoos,  museums,  or  other 
programs  approved  by  the  Service  and 
Nevada  Division  of  Wildlife.  Sick  or 
injured  desert  tortoises  will  be 
humanely  euthanized.  NDOT  will 
incorporate  specific  measures  into  its 
operations  to  avoid  or  minimize  impacts 
to  desert  tortoises.  Clark  County  will 
also  implement  a  public  information 
and  education  program  to  benefit  the 
desert  tortoise  and  the  desert  ecosystem. 

Clark  County  or  the  cities  would 
approve  the  issuance  of  land 
development  permits  for  otherwise 
lawful  public  and  private  project 
proponents  during  the  30-year  period  in 
which  the  proposed  Federal  permit 
would  be  in  eftect.  Clark  County  or  the 
cities  would  impose,  and  NDOT  would 
pay,  a  fee  of  $550  per  acre  of  habitat 
distiui)ance  to  fund  the  measures  to 


minimize  and  mitigate  the  impacts  of 
the  proposed  action  on  desert  tortoises. 
Tne  underlying  purpose  or  goal  of  the 
proposed  action  is  to  develop  a  program 
designed  to  ensure  the  continued 
existence  of  the  species,  while  resolving 
potential  conflicts  that  may  arise  from 
otherwise  lawful  private  and  public 
improvement  projects. 

B.  Development  of  the  Final  EIS 

This  Final  EIS  has  been  developed  by 
the  U.S.  Fish  and  Wildlife  Service.  In 
the  development  of  this  Final  EIS,  the 
Service  initiated  action  to  assure 
compliance  with  the  purpose  and  intent 
of  the  National  Environmental  Policy 
Act  of  1969,  as  amended  (NEPA). 
Scoping  activities  were  undertaken 
preparatory  to  developing  a  Draft  EIS 
with  a  variety  of  Federal.  State,  and 
local  entities.  A  Notice  of  Intent  to 
prepare  a  Draft  EIS  was  published 
February  4,  1994  (59  FR  5439):  a  public 
scoping  meeting  was  held  February  14, 
1994:  and  a  Notice  of  Availability  of  a 
Draft  EIS  and  Receipt  of  an  Application 
for  an  Incidental  Take  Permit  for  Desert 
Tortoises  in  Clark  County,  Nevada  was 
published  February  10. 1995  (60  FR 
8058). 

Potential  consequences,  in  terms  of 
adverse  impacts  and  benefits  associated 
with  the  implementation  of  each 
alternative  selected  for  detailed 
analysis,  were  described  in  the  Draft 
EIS.  The  Service  received  13  letters  of 
comment  on  the  Draft  EIS  which 
focused  on  the  following  subject  areas: 
(1)  Survey  and  removal  of  desert 
tortoises:  (2)  translocation  of  tortoises  to 
a  sanctuary:  (3)  euthanasia  of  tortoises: 
(4)  measurable  criteria  for  short-term 
and  long-term  conservation  goals:  (5) 
tortoise  adoption:  (6)  effects  to  other 
species  and  resources:  and  (7)  financing 
implementation  of  the  CCDCP. 

Appendix  A  of  the  Final  EIS  contains 
copies  of  all  comments  received  and 
responses  to  all  comments  received.  The 
Final  EIS  was  revised  where  appropriate 
based  on  public  comment  and  review. 
Issues  and  potential  consequences  have 
remained  identical  from  the  draft  to  the 
final  EIS. 

C  Altematives  Analyzed  in  the  Final 
EIS 

Two  alternatives  were  considered. 
Issuance  of  the  pwrmit  with  the 
mitigating,  minimizing,  and  monitoring 
measures  outlined  in  the  CCDCP  is  the 
Service's  preferred  action  and  is 
discussed  above.  The  Draft  EIS  outlined 
alternative  measures  that  were 
considered  by  the  Service  prior  to 
issuance  of  the  permit.  The  other 
alternative  selected  for  detailed 
evaluation  was  a  No  Action  alternative. 


The  No  Action  alternative  would  benefit 
individual  desert  tortoises  on  private 
lands  in  the  short-term,  however,  it  has 
been  determined  that  viable  papulations 
of  desert  tortoises  will  not  persist  in  the 
urban  areas  over  the  long-term.  The  No 
Action  alternative  would,  therefore,  not 
provide  the  benefits  of  the  long-term 
recovery  efforts  for  the  desert  tortoise 
identified  in  the  CCDCP.  The  No  Action 
alternative  was  not  identified  as  the 
preferred  alternative  because  it  would 
diffuse  existing  regional  conservation 
planning  efforts  for  the  desert  tortoise 
and  possibly  concentrate  activity  on 
individual  project  needs,  not  meet  the 
purpose  and  needs  of  the  Applicants, 
and  not  provide  the  long-term  benefits 
to  the  desert  tortoise.  Additionally,  the 
No  Action  alternative  could  result  in 
adverse  impacts  to  the  social 
environment  within  Clark  County  due 
to  constraints  on  land-use  activities  that 
would  impact  the  desert  tortoise. 

Dated:  June  1.  1995. 
Thomas  Dwyer. 
Deputy  Regional  Director. 
IFR  Doc.  95-13901  Filed  6-8-95:  8:45  am) 


Finding  of  No  Significant  Impact  for 
Incidental  Take  Permits  for  the 
Construction  of  Single-Family 
Residences  at  the  Specific  Site 
Locations  Indicated  Below  in  Travis 
County,  Texas 

AGENCY:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Notice. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  has  prepared  an 
Environmental  Assessment  for  issuance 
of  a  Section  10(a)(1)(B)  permit  for  the 
incidental  take  of  the  federally 
endangered  golden-cheeked  warbler 
{Dendroica  chrysoparia)  during  the 
construction  and  operation  of  single- 
family  residences  in  Travis  County. 
Texas. 

Proposed  Action 

The  proposed  action  is  the  issuance  of 
permits  under  Section  10(a)(1)(B)  of  the 
Endangered  Species  Act  to  authorize  the 
incidental  take  of  the  golden-cheeked 
warbler. 

The  Applicant  (Steven  G.  Madere) 
plans  to  construct  a  single-family 
residence  at  the  specific  site  indicated 
as  Lot  22.  Block  H,  Long  Canyon  Phase 
IIA,  aka  9000  Bell  Mountain  Drive, 
Austin.  Travis  County.  Texas  (PRT- 
799859). 

The  Applicant  (Larry  Michael 
Beasley)  plans  to  construct  a  single- 
family  residence  at  the  sp>ecific  site 
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indicated  as  Lot  4  on  Lake  Travis 
Subdivision  No.  2.  Lime  Creek  Road, 
Leander,  Travis  County.  Texas  (PRT- 
800080). 

The  Applicant  (Stephen  L  Adler) 
plans  to  construct  a  single-family 
residence  at  the  specific  site  indicated 
as  Lot  12.  Westlake  Highlands,  Section 
5,  Phase  2.  Revised  Plat  Record  V.31 
P. 2.  Austin,  Travis  County.  Texas  (PRT- 
800130). 

The  Applicants  (Cecil  Eugene 
Ethridge  and  Doug  Van  Skyock)  plan  to 
construct  a  single-family  residence  at 
the  specific  site  indicated  as  Lot  44  in 
Comanche  Trail  No.  3  Resubdivision,  on 
Mountain  Trail,  Austin.  Travis  County. 
Texas  (PRT-799863). 

The  proposed  construction  and 
operation  of  the  single-family  residences 
will  comply  with  all  local.  State,  and 
Federal  environmental  regulations 
addressing  environmental  impacts 
associated  with  this  type  of 
development.  Details  of  the  mitigation 
are  provided  in  the  individual 
Environmental  Assessment/Habitat 
Conservation  Plans.  These  conservation 
plan  actions  ensure  that  the  criteria 
established  for  issuance  of  an  incidental 
take  permit  will  be  fully  satisfied. 

Alternatives  Considered 

1.  Proposed  action, 

2.  Alternate  site  locations. 

3.  Alternative  site  designs. 

4.  Wait  for  issuance  of  a  regional 
Section  10(a)(1)(B)  permit, 

5.  No  action. 
Determination 

Based  upon  information  contained  in 
the  Environmental  Assessment/Habitat 
Conservation  Plans,  the  Service  has 
determined  that  these  actions  are  not 
major  Federal  actions  which  would 
significantly  affect  the  quality  of  the 
human  environment  within  the  meaning 
of  Section  102(2)(c)  of  the  National 
Environmental  Policy  Act  of  1969. 
Accordingly,  the  preparation  of 
Environmental  Impact  Statements  on 
the  proposed  action  is  not  warranted. 

It  is  my  decision  to  issue  the  Section 
10(a)(1)(B)  permits  for  the  construction 
and  operation  of  the  single-family 
residences  at  the  sites  specified  above  in 
Travis  County.  Texas. 
Lynn  B.  Stames, 

Acting  Regional  Director.  Region  2, 
Albuquerque,  New  Mexico. 
IFR  Doc  9S-14163  Filed  6-8-95;  8:45  am] 
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DEPARTMENT  OF  INTERIOR 
National  Park  Service 

Delaware  and  Lehigh  Navigation  Canal 
National  Heritage  Corridor 
Commission  Meeting 

AGENCY:  National  Park  Service,  Interior. 
ACnOM:  Notice  of  meeting^ 


SUMMARY:  This  notice  announces  an 
upcoming  meeting  of  the  Delaware  and 
Lehigh  Navigation  Canal  National 
Heritage  Corridor  Commission.  Notice 
of  this  meeting  is  required  under  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463). 

MEET1NQ  DATE  AND  TIME:  Wednesday, 
June  21, 1995;  1:30  p.m.  until  4:30  p.m.. 
ADDRESSES:  Commission  Office,  10  East 
Church  Street,  Room  P-205,  Bethlehem, 
PA  18018. 

The  agenda  for  the  meeting  will  focus 
on  implementation  of  the  management 
Action  Plan  for  the  Delaware  and 
Lehigh  Canal  National  heritage  Corridor 
and  State  Heritage  Park.  The 
Commission  was  established  to  assist 
the  Commonwealth  of  Pennsylvania  and 
its  political  subdivisions  in  planning 
and  implementing  an  integrated  strategy 
for  protecting  and  promoting  cultural, 
historic  and  natural  resources.  The 
Commission  reports  to  the  Secretary  of 
the  Interior  and  to  Congress. 
SUPPLEMENTARY  INFORMATION:  The 
Delaware  and  Lehigh  Navigation  Canal 
National  Heritage  Corridor  Commission 
was  established  by  Public  Law  100-692. 
November  18,  1988. 
FOR  FURTHER  INFORMATKSN  CONTACT: 
Acting  Executive  Director,  Delaware  and 
Lehigh  Navigation  Canal,  National 
Heritage  Corridor  Commission,  10  E. 
Church  Street.  Room  P-208.  Bethlehem, 
PA  18018.  (610)  861-9345. 

Dated:  May  31. 1995. 
Donald  M.  Bemhard, 

Chairman,  Delaware  and  Lehigh  Navigation 
Canal  NHC  Commission. 
[PR  Doc.  95-14227  Filed  &-8-95;  8:45  am] 

BiLUNO  COOC  4310-70-M 


ADDRESSES:  Sheraton  Billings  Hotel,  27 
North  27th  Street,  Billings,  Montana 
59101. 

The  Agenda  of  this  Meeting  will  be: 
Review  minutes  of  last  meeting,  discuss 
follow-up  actions  from  previous 
meeting,  introductions/opening 
remarks,  review  of  design  competition 
criteria  and  related  proposal  packages, 
and  media/public  relations. 

The  meeting  will  be  open  to  the 
public.  However,  facilities  and  space  for 
accommodating  members  of  the  public 
are  limited,  and  persons  will  be 
accommodated  on  a  first-come-first- 
served  basis.  Any  member  of  the  public 
may  file  a  written  statement  concerning 
the  matters  to  be  discussed  with: 
Superintendent.  Little  Bighorn 
Battlefield  National  Monument.  P.O. 
Box  39.  Crow  Agency.  Montana  59022, 
telephone  (406)  638-2621.  Minutes  of 
the  meeting  will  be  available  for  public 
inspection  four  weeks  after  the  meeting 
at  the  Office  of  the  Superintendent  of 
Little  Bighorn  Battlefield  National 
Monument. 

SUPPI.EMENTARY  INFORMATKX<:  The 
Advisory  Committee  was  established 
under  Title  II  of  the  Act  of  December  10. 
1991.  for  the  purpose  of  advising  the 
Secretary  on  the  site  selection  for  a 
memorial  in  honor  and  recognition  of 
the  Indians  who  fought  to  preserve  their 
land  and  culture  at  the  Battle  of  Little 
Bighorn,  on  the  conduct  of  a  national 
design  competition  for  the  memorial, 
and  ". .  .to  ensure  that  the  memorial 
designed  and  constructed  as  provided  in 
section  203  shall  be  appropriate  to  the 
monument,  its  resources  and  landscape, 
sensitive  to  the  history  being  portrayed 
and  artistically  commendable." 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Barbara  A.  Sutteer,  Indian  Affairs 
Coordinator,  Intermountain  Field  Area 
Office,  National  Park  Service,  12795  W. 
Alameda  Parkway,  P.O.  Box  25287, 
Denver.  Colorado  80225-0287.  (303) 
969-2511. 


Indian  Memorial  Advisory  Committee 

AGENCY:  National  Park  Service.  Interior. 
ACTION:  Notice  of  meeting.  


SUMMARY:  This  notice  announces  a 
scheduled  meeting  of  the  Indian 
Memorial  Advisory  Committee.  Notice 
of  this  meeting  is  required  under  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463). 

MEETING  DATE  AND  TIME:  June  23-25, 
1995,  8:00  a.m.-5:00  p.m. 


Dated:  May  22, 1995. 
Dawn  A.  Carey, 

Designated  Federal  Officer,  Little  Bigfiom 
Battlefield  National  Monument,  National 
Park  Service. 
IFR  Doc.  95-14228  Filed  6-8-95;  8:45  ami 
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INTERSTATE  COMMERCE 
COMMISSION 

[Docket  No.  AB-418  (Sub-No.  IX)] 

Cooperstown  and  Charlotte  Valley 
Railway  Corporation — Atiartdonment 
Exemption — in  Otsego  County,  NY 

Cooperstown  and  Charlotte  Valley 
Railway  Corporation  (CCV),  a  subsidiary 
of  E)elaware  Otsego  Corporation,  has 
filed  a  notice  of  exemption  under  49 
CFR  1152  Subpart  ¥— Exempt 
Abandonments  to  abandon  its  entire 
15.49-mile  line  of  railroad,  between 
milepost  16.0.  at  Coop>erstown  Junction, 
and  milepost  0.51,  at  Cooperstown,  in 
Otsego  County,  NY. 

CCV  has  certified  that:  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  there  is  no  overhead 
traffic  on  the  line;  (3)  no  formal 
complaint  filed  by  a  user  of  rail  service 
on  the  line  (or  by  a  State  or  local 
govenunent  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Commission  pr  with  any  U.S.  District 
Court  or  has  been  decided  in  favor  of 
the  complainant  within  the  2-year 
period;  and  (4)  the  requirements  at  49 
CFR  1105.7  (environmental  reports).  49 
CFR  1105.8  (historic  reports).  49  CFR 

1105.11  (transmittal  letter).  49  CFR 

1105.12  (newspaper  publication),  and 
49  CFR  1152.50(d)(1)  (notice  to 
governmental  agencies)  have  been  met. 

In  its  verified  notice,  applicant  said 
that  it  "recognizes  that  this 
abandonment  will  be  made  subject  to 
the  customary  employee  protective 
conditions  imposed  by  the 
Commission."  Where,  as  here,  however, 
a  railroad  proposes  to  abandon  its  entire 
line  of  railroad,  employee  protective 
conditions  are  normally  not  imposed. 
Thus,  consistent  with  Commission 
precedent,  employee  protective 
conditions  will  not  be  imposed  here.' 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  (OFA)  has  been  received,  this 
exemption  will  be  effective  on  July  9, 
1995,  unless  stayed  pending 
reconsideration.  Petitions  to  stay  that  do 
not  involve  environmental  issues,^ 


'  The  Commission  will  only  consider  imposing 
employee  protective  conditions  in  the  context  of  an 
entire  line  abandonment  when  the  evidence  of 
record  demonstrates  the  existence  of:  (1)  a  corporate 
afniiate  that  will  continue  substantially  similar  rail 
operations:  or  (2)  a  corporate  parent  that  will  realize 
substantial  financial  beneRls  over  and  above  relief 
from  the  burden  of  deficit  operations  by  its 
subsidiary  railroad.  See  Northhampton  and  Bath  R. 
Co —Abandonment.  354  ICC.  784  (1978). 

'  A  stay  will  be  issued  routinely  by  the 
Commission  in  those  proceedings  where  an 
informed  decision  on  environmental  issues 
(whether  raised  by  a  party  or  by  the  Commission's 


formal  expressions  of  intent  to  file  an 
OTA  under  49  CFR  1152.27(c)(2),3  and 
trail  use/rail  banking  requests  under  49 
CFR  1152.29*  must  be  filed  by  June  19, 
1995.  Petitions  to  reopen  or  requests  for 
public  use  conditions  under  49  CFR 
1152.28  must  be  filed  by  June  29, 1995, 
with:  Office  of  the  Secretary,  Case 
Control  Branch,  Interstate  Commerce 
Commission.  Washington,  DC  20423. 

A  copy  of  any  pleading  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  Nathan  R. 
Fenno,  Cooperstown  and  Charlotte 
Valley  Railway  Corporation,  1  Railroad 
Ave.,  Cooperstown,  NY  13326. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  the 
exemption  is  void  ab  initio. 

CCV  has  filed  an  environmental 
report  which  addresses  the  effects  of  the 
abiandonment,  if  any,  on  the 
environment  and  historic  resources.  The 
Commission's  Section  of  Environmental 
Analysis  (SEA)  will  issue  an 
environmental  assessment  (EA)  by  June 
14, 1995.  Interested  persons  may  obtain 
a  copy  of  the  EA  by  writing  to  SEA 
(Room  3219,  Interstate  Commerce 
Commission,  Washington,  DC  20423)  or 
by  calling  Elaine  Kaiser,  Chief  of  SEA, 
at  (202)  927-6248.  Comments  on 
environmental  and  historic  preservation 
matters  must  be  filed  within  15  days 
after  the  EA  is  available  to  the  public. 

Environmental,  historic  preservation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Decided:  )une  2. 1995. 

By  the  Commission,  David  M.  Konschnik, 
Director.  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
IFR  Doc.  95-14200  Filed  6-8-95;  8:45  am] 
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Section  of  Environmental  Analysis  in  its 
independent  investigation)  cannot  be  made  prior  to 
the  effective  date  of  the  notice  of  exemption.  See 
Exemption  of  Out-of-Service  Roil  Lines,  5  I.C.C.2d 
377  (1989).  Any  entity  seeking  a  stay  involving 
environmental  concerns  is  encouraged  lo  file  its 
request  as  soon  as  possible  in  order  to  permit  the 
Commission  to  review  and  act  on  the  request  prior 
to  the  effective  date  of  this  exemption. 

'  See  Exempt,  of  Rail  Aixtndonment — Offers  of 
Finan.  Assist.  4  I.C.C2d  164  (1987). 

'  The  Commission  will  accept  a  late-filed  trail  use 
request  as  long  as  it  retains  jurisdiction  to  do  so. 


[Docket  Nos.  AB-427X;  AB-428X] 

Crystal  City  Railroad,  Inc.— 
At>andonment  Exempttort — in  LaSalle, 
Zavala,  and  Dimmit  Counties,  TX;  and 
Texas  Railroad  Switching,  Inc. — 
Discontinuance  of  Service 
Exemption — in  LaSalle,  Zavala,  and 
Dimmit  Counties,  TX 

AGENCY:  Interstate  Commerce 

Commission. 

ACTION:  Notice  of  exemptions. 

SUMMARY:  The  Commission,  under  49 
U.S.C.  10505,  exempts  from  the  prior 
approval  requirements  of  49  U.S.C. 
10903-10904  the  abandonment  by 
Crystal  City  Railroad.  Inc..  and 
discontinuance  of  service  by  Texas 
Railroad  Switching,  Inc.,  of  51.55  miles 
of  rail  line  consisting  of:  (1)  A  40.4-mile 
portion  of  the  Crystal  City  branch  line 
between  milepost  107.0  west  of 
C^rdendale  and  milepost  147.4  near 
Crystal  City;  and  (2)  the  11.15-mile 
Carrizo  Springs  branch  line  between 
milepost  145.2  near  Crystal  City  and 
milepost  156.35  near  Carrizo  Springs,  in 
LaSalle,  Zavala,  and  Dimmit  Counties, 
TX,  subject  to  standard  labor  protective 
conditions,  an  environmental  condition, 
and  a  public  use  condition.  ■ 
DATES:  Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  has  been  received,  this 
exemption  will  be  effective  on  July  9, 
1995.  Formal  expressions  of  intent  to 
file  an  offer  ^  of  financial  assistance 
under  49  CFR  1152.27(c)(2)  must  be 
filed  by  June  19, 1995;  petitions  to  stay 
must  be  filed  by  June  ^6,  1995;  requests 
for  a  public  use  condition  must  be  filed 
by  June  29,  1995;  and  petitions  to 
reopen  must  be  filed  by  July  5,  1995. 
ADDRESSES:  Send  pleadings  referring  to 
Docket  Nos.  AB-427X  and  AB-428X  to: 
(1)  Office  of  the  Secretary,  Case  Control 
Branch,  Interstate  Commerce 
Commission.  1201  Constitution  Avenue, 
NW.,  Washington,  DC  20423;  and  (2) 
Thomas  F.  McFarland,  Jr.,  20  North 
Wacker  Drive,  Suite  3118,  Chicago.  IL 
60606-3101. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  H.  Dettmar,  (202)  927-5660. 
(TDD  for  the  hearing  impaired:  (202) 
927-5721.1 

SUMMARY  INFORMATION:  Additional 
information  is  contained  in  the 
Commission's  decision.  To  purchase  a 
copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  fit>m:  Dynamic 


'OCR  will  retain  the  1.86-mile  portion  of  the 
Crystal  City  branch  line  between  milepost  105.14 
and  milepost  107.0  near  Gardendale.  TX. 

'  See  Exempt,  of  Rail  Abandonment — O^ers  of 
Finan.  Assist.,  4  l.CC.2d  164  (1987). 


M584 


Federal  Register  /  Vol.  60.  No.  Ill  /  Friday.  June  9.  1995  /  Notices 


Federal  Register  /  Vol.  60.  No.  Ill  /  Friday,  June  9,  1995  /  Notices 


30585 


Concepts.  Inc.,  Interstate  Commerce 
Commission  Building,  1201 
Constitution  Avenue.  NW,  Room  2229. 
Washington,  DC  20423.  Telephone: 
(202)  289-4357/4359.  (Assistance  for 
the  hearing  impaired  is  available 
through  TDD  services  (202)  927-5271.) 

Decided:  May  31. 1995. 

By  the  Commission,  Chainnan  Morgan, 
Vice  Chainnan  Owen,  and  Commissioners 
Simmons  and  McDonald. 
VanMi  A.  Williams, 


Secretary. 

[FR  Doc.  95-14199  Filed  6-8-95;  8:45  am] 
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[Doetot  Nos.  AB-425:  AB-42e] 

Lone  Star  Railroad,  Inc.— 
Abandonment  and  DIacontinuance  of 
Trackage  Rights— in  Wichita,  Archer, 
Baylor,  Knox,  HaslteH  and  Jones 
Counties,  TX;  and  Southern  Swfttching 
Company — Discontinuance  of 
Service— in  Wichita,  Archer,  Baylor, 
Knox,  Haslcell  and  Jones  Counties,  TX 

The  Commission  has  found  that  the 
public  convenience  and  necessity 
permit:  (1)  In  Docket  No.  AB-425,  Lone 
Star  Railroad,  Inc.  (Lone  Star)  to 
abandon  a  portion  of  its  line  of  railroad 
between  milepost  142.8  near  Lanius, 
TX,  and  milepost  8.0  near  Howard,  TX, 
and  to  discontinue  trackage  rights  over 
Burlington  Northern  Railroad  Company 
(BN)  between  milepost  8.0  near  Howard 
and  milepost  0.0  at  Valley  Junction.  TX. 
and  from  Valley  Junction  east  for  331 
feet  to  the  switching  point  in  Sunshine 
Yard.  Wichita  Falls,  TX,  a  total  distance 
of  142.86  miles  in  Wichita,  Archer. 
Baylor.  Knox.  Haskell  and  Jones 
Counties.  TX;  and  (2)  in  Docket  No.  AB- 
426,  Southern  Switching  Company 
(Southern)  to  discontinue  service  that  it 
performs  over  the  142.86-mile  rail  line 
pursuant  to  an  operating  agreement  with 
Lone  Star.  The  certificate  will  be  issued 
30  days  after  this  publication  unless  the 
Commission  finds  that:  (1)  A  financially 
responsible  person  has  offered  financial 
assistance  (through  subsidy  or  purchase) 
to  enable  rail  service  to  continue;  and 
(2)  it  is  likely  that  the  assistance  would 
fully  compensate  the  railroad. 

Requests  for  public  use  conditions 
must  be  filed  with  the  Commission  and 


applicants  within  10  days  after 
publication. 

Any  financial  assistance  offer  must  be 
filed  with  the  Commission  and 
applicants  no  later  than  10  days  from 
the  publication  of  this  Notice.  The 
following  notation  shall  be  typed  in 
bold  face  on  the  lower  left-hand  comer 
of  the  envelope  containing  the  offer: 
"Office  of  Proceedings,  AB-OFA".  Any 
offer  previously  made  must  be  remade 
within  this  10-day  period. 

Information  and  procedures  regarding 
financial  assistance  for  continued  rail 
service  are  contained  in  49  U.S.C.  10905 
and  49  CFR  1152.27.  Requests  for  public 
use  conditions  must  conform  with  49 
CFR  1152.28(a)(2). 

Decided:  May  26, 1995. 

By  the  Commission,  Chainnan  Morgan, 
Vice  Chainnan  Owen,  and  Commissioners 
Simmons  and  McDonald. 
Vernon  A.  Williams, 
Secretary. 
IFR  Doc  95-14198  Filed  6-6-95;  8:45  ami 
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DEPARTMENT  OF  JUSTTCE 

Information  Collections  Under  Review 

The  Office  of  Management  and  Budget 
(OMB)  has  been  sent  the  following 
collection(s)  of  information  proposals 
for  review  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  USC 
Chapter  35)  and  the  Paperwork 
Reduction  Reauthorization  Act  (44  USC 
Chapter  35)  and  the  Paperwork 
Reduction  Act  since  the  last  list  was 
published.  Entries  are  grouped  into 
submission  categories,  with  each  entry 
containing  the  following  information: 

(1)  The  title  of  the  form/collection; 

(2)  The  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection. 

(3)  Who  will  be  asked  or  required  to 
respond,  as  well  as  a  brief  abstract; 

(4)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond; 

(5)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection;  and, 

(6)  An  indication  as  to  whether 
Section  3504(h)  of  Public  Law  96-511 
applies. 


Comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
OMB  reviewer,  Mr.  Jeff  Hill  on  (202) 
395-7340  AND  to  the  Department  of 
Justice's  Clearance  Officer,  Mr.  Robert  B. 
Briggs,  on  (202)  514-4319.  If  you 
anticipate  commenting  on  a  form/ 
collection,  but  find  that  time  to  prepare 
such  comments  will  prevent  you  from 
prompt  submission,  you  should  notify 
the  OMB  reviewer  AND  the  Department 
of  Justice  Clearance  Officer  of  your 
intent  as  soon  as  possible.  Written 
comments  regarding  the  burden 
estimate  or  any  other  aspect  of  the 
collection  may  be  submitted  to  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington.  DC  20503.  AND  to  Mr. 
Robert  B.  Briggs,  Department  of  Justice 
Clearance  Officer.  Systems  Policy  Staff/ 
Information  Resources  Management/ 
Justice  Management  Division  Suite  850, 
WCTR.  Washington.  DC  20530. 

New  Collection 

(1)  Inter-Agency  Alien  Witness  and 
Informant  Record. 

(2)  FORM  1-854  (Attached). 
Immigration  and  Naturalization  Service. 
United  States  Department  of  Justice. 

(3)  Primary:  Fefderal  Government. 
Others:  Individuals  or  households.  The 
FORM  1/854  will  be  used  by  law 
enforcement  agencies  to  bring  alien 
witnesses  and  informants  to  the  United 
States  in  an  "S"  nonimmigrant 
classification.  Additionally.  Form  1-854 
provides  the  Department  of  State,  and 
the  Immigration  and  Naturalization 
Service  with  the  information  necessary 
to  identify  the  requesting  law 
enforcement  agency,  the  alien  witness, 
and/or  informant. 

(4)  125  annual  respondents  at  4.25 
hours  per  response. 

(5)  531.25  annual  burden  hoiu^. 

(6)  Not  applicable  under  Section 
3504(h)  of  Public  Law  96-511. 

Public  comment  on  this  item  is 
encouraged. 

Dated:  June  6, 1995. 
Robert  B.  Briggs, 

Department  Qearance  Officer,  Department  of 
Justice. 
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PART  I.  GENERAL 

Pnrpose  Of  This  Form.  This  form  is  used  by  law 
enforcement  agencies  (LEA's)  to  bring  alien  wimesses  and 
informants  to  the  United  States  in  a  "S"  nonimmigrant 
classification.  This  form  provides  the  Department  of  State 
(DOS)  and  the  ImmigraUon  and  Naturalization  Service 
(INS)  with  information  necessary  to  idenufy  the  requesting 
LEA,  the  alien  witness  and/or  informant,  and  others  e.g., 
the  United  States  Attorney,  needing  the  information  or 
testimony  of  that  alien.  It  assists  E>OS  and  INS  in  the 
exercise  of  their  joint  responsibility  to  adjudicate  requests 
by  LEA's  for  S  classification. 

General  Instmctions.  Please  read  the  instructions 
carefully.  A  separate  form  must  \x  used  for  each 
wimess/informant  requested.  Please  answer  all  questions  by 
typing  or  clearly  printing  in  ink.  Failure  to  answer  all 
questions  will  delay  tlie  proi^essing  of  this  application  and 
may  result  in  its  denial.  Indicate  a  non-applicable  question 
with  "N/A."  If  the  answer  is  "none",  please  so  sute.  Submit 
both  copies  of  the  form.  If  you,  as  the  requesting  agmt, 
need  extra  space  to  answer  any  Kem.  attach  a  sheet  of  paper 
with  your  name  on  it,  as  well  as  the  name  of  the  alien,  the 
LEA  requestor  and  the  control  agent  You  should  make 
copies  of  this  completed  form  for  your  records.  Please 
provide  txaa  information  about  the  request  you  are 
making  (e.g.,  for  S  classification  waivers  of  grounds  of 
inadmissibility  or  adjustment  of  status)  and  complete  and 
attach  all   necessary  certifications  and  documentation. 

PART  II.  WHO  IS  TO  USE  THIS  FORM 

This  form  may  be  used  only  by  a  Federal  or  State  LEA  and 
only  to  request  that  an  alien  witness  or  informant  be 
allowed  to:  (1)  proceed  into  the  United  States  pursuant  lo 
the  S  nonimmigrant  classification;  (2)  change 
nonimmigrant  classification  to  an  S  classification,  or;  (3) 
adjust  to  lawful  permanent  resident  sutus  from  the  S 
nonimmigrant  classification.  For  the  witness/informant,  the 
LEA  must  sp>ecifically  request: 

S-5  or  S-6  nonimmigraiH  classification.  The  S 
classification  may  be  requested  when  an  alien  witness  or 
informam  intends  to  remain  permanently  in  the  United 
States.  An  S-5  ctassificatiaa  may  be  requested  for  an  alien 
who  possesses  and  is  willing  to  provide  to  the  requesting 


LEA  critical,  reliable  information  on  a  criminal 
organization  and  who  otherwise  qualifies  under  section 
lOl(aXlSKS)  of  the  Immigration  and  Nationality  (  Act)  and 
8  CFR  214.2(t).  An  S-i  classification  may  be  requested  for 
an  alien  who  possesses  and  is  willing  to  provide 
information  on  a  terrorist  organization,  who  will  t>e  or  is 
placed  in  danger  as  a  result,  is  eligible  for  an  award  under 
section  36(a)  of  the  Sute  Department  Basic  Authorities  Act 
of  19S6,  22  U.S.C.  2708(a),  and  who  otherwise  qualifies 
under  section  101(aX15XS)  of  the  Act  and  8  CFR  214.2(t). 

Please  aate:  A  Federal  or  Sute  LEA  may  request  S-S 
noninmugrant  classification  for  an  alien  wimess  or 
informant.  However,  only  a  Federal  LEA  or  Federal  court 
may  request  S-6  classification  for  an  alien  wimess  or 
informant. 

The  LEA  May  Also  Make  A  Request  For  DerivatiTe 
Beneficiaries  (Part  A  6).  Qualifying  relatives  (spouse, 
married  and  immarried  sons  and  daughters,  and  parents)  of 
the  principal  alien  wimess  and  informant  may  t>e  included 
in  8  request  for  the  S  nonimmigrant  classification.  All 
required  information  for  such  derivative  t>eneficiaries  of 
this  request  must  be  included  at  the  time  of  filing  the 
request  for  nonimmigrant  classification.  Only  qualifying 
relatives  identified  at  the  time  of  filing  will  be  considered  as 
accompanying  or  following  to  join.  Proof  of  &mily 
relationship,  biographical  data,  and  grounds  of  excludability 
must  l>e  attached  for  each  named  qualifying  relative. 

For  Change  of  SUtos  To  The  S  Classification.  An  LEA 
may  request  the  Service  to  change  the  classificaUon  of  an 
alien  already  in  the  United  Sutes  from  another  valid 
nonimmigrant  classification  to  S-S  or  S-6  classification  (8 
CFR  2142(tX12))  by  filing  this  form  and  Form  1-539, 
Application  to  Extend/Change  Nonimmigrant  Status, 
together  with  the  relevant  documentation  and  requisite  fees, 
pursuant  to  the  instructions  for  filing  requests  for  an  S 
classification,  below. 

For  Reqaests  To  Allow  An  S  Nonimmigrant  To  File 
For  Adjustment  Of  Sutos  To  That  Of  Lawful 
Permanent  Resident  (8  CFR  245.11).  A  request  to 
allow  a  nonimmigrant  in  an  S  classification  to  file  for 
adjustment  of  status  must  be  filed  by  the  LEA  that 
originally  requested  the  S  classification  and  may  not  be  filed 
until  the  alien  has  fulfilled  the  terms  and  conditions  of  his 
or  her  S  classification.  Please  attach  to  the  request  on  Pan  F 
of  this  form  all  relevant  documentation  establishing  that  the 
alien  has  fulfilled  the  terms  and  conditions  of  his  or  her  S 
classification  and  related  recommendations.  Only  the 
derivative  beneficiaries  named  on  the  request  for  S 
classification  are  eligible  to  adjust  pursuant  to  8  CFR 
245.11. 


Form  -  I4S4  (6-l«) 
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Please  carcfolly  amplcCe  all  reteraat  parts  of  this 
fom. 

FART  in.  REQUIRED  DOCUMENTATION 
For  The  S  Clarification.  Requests  for  the  S 
d^Dfication  (8  CFR  214^t))  are  premised  on  the  aUen 
witnes  and  infonxunt's  willingness  to  pitmde  critical, 
reliable  inlonnation.  You  must  proTide  clear,  VERY 
SPECIFIC  sutements  of  the  following: 

•  The  operations  that  form  the  basis  of  the  request. 
For  oample,  if  you  need  the  alien  to  appear  as  a 
witnes,  please  giw  the  date  and  place  of  the  trial 
and  the  nature  of  the  lestinoony  you  expect  to 
recei^. 

•  The  objecdye  of  the  request,  that  b,  why  the 
admission  of  this  alien  is  necessary,  essential,  and 
in  the  national  interest.  The  terms  and  conditions 
pursuant  to  which  an  S  classification  is  requested 
must  be  suted  very  clearly  on,  or  attached  to,  this 
form. 

•  The  nature  of  the  alien's  cooperation  with  the 
gpremment,  any  bargains  you  have  made  with  the 
alien,  and  any  benefits  promised  in  return  NOTC 
THAT  NO  PROMISES  TOSi  IMMIGRATION 
BENKKII'S  MAY  BE  MADE  TO  AN  ALIEN 
SEEKING  S  CXASSIFICATION. 

For  GroBad(s)  Of  Ezdadability: 
Part  A  All  grounds  of  esdudability  (i.e.,  the  reasons  the 
alien  may  not  be  admissible  to  the  United  States)  must  be 
ascertained  and  a  sutemeni  of  each  ground,  or  sxispected 
ground,  must  be  attached  to  this  form.  Please  review  the 
grounds  of  exdudability  carefully  with  the  alien  and 
remind  the  alien  that  a  iulure  to  disclose  all  grounds  of 
excludabUity  (conduct  or  conditioits)  on  this  form  may 
result  in  exclusion  or  deportation  from  the  United  States. 
Then  for  each  ground  checked  in  Part  A  7,  you  must 
provide  a  statement  of  all  reasons  why  you  believe 
discretionary  waiver  authority  shotild  be  exercised  favorably 
for  this  alien  so  that  the  alien  may  be  admiued  in  the  S 
classification. 

Be  as  specific  as  possible  and  attach  affidavits,  sutements, 
memorandura.  or  other  documentation  as  necessary  to 
explain  all  the  possible  grounds  of  inadmissibility  and 
surrounding  circumstances.  Specific  reasons  for  exercising 
discretionary  waiver  authority  should  be  presented 
whenever  possible,  eg,  if  the  alien  has  a  history  of  drug 
abuse,  you  may  present  evidence  of  rehabilitation  such  as 
the  affidavits  of  doctors,  psychiatrists,  or  other  experts 

Documentation.  The  evidence  submitted  with  this  request 
to  verify  the  basis  of  the  request,  i  e  ,  for  a  waiver, 
classification,  or  adjustment  of  status,  may  be  in  the  form  of 
affidavits,  statements.  memoranda,  or  similar 
documentation 

You  mu5t  also  submit  for  each  alien  named  in  this 
request: 

•      Two-sets  of  fingerprints  and  signatures  on  Form 
FD-258, 

Form  I.ft54   (6-1-9S) 


•  Two-cofor-pbotos  with  a  white  background  taken 
no  earlier  th«n  30  days  before  submixion  to  the 
INS.  They  staotUd  be  unmounted;  printed  on  thin 
paper  and  show  a  three-quarter  front  profile  of  the 
right  side  of  the  face,  with  the  rig^  ear  visible.  The 
head  should  be  bare  unles  the  alien  is  wearing  a 
headdress  as  required  by  a  religious  order.  lightly 
print  the  alien's  name  and  A# ,  if  known,  on  the 
back  of  each  photo  with  a  pencil;  the  name  of  the 
LEA  may  abo  be  used. 

•  The  alien's  A#,  FBI  #,  Social  Security  #,  if 
known,  and  biographical  information  (Form  C- 
325). 

PART  IV.  REQUIRED  CERTinCATlONS 
Alien  Certification.  The  certifications  made  by  the  alien 
and  made  by  you,  the  LEA  requestor,  provide  a  critical 
record  for  the  future.  After  you  have  carefully  explained 
the  certifications  at  Part  B  and  levicwed  all  sutements  on 
or  attached  to  the  form  for  acctiracy,  read  the  certification 
to  the  alien  and  be  sure  that  the  alien  understands  each 
condition  of  admission  and  continued  sUy  in  lawful  sutus. 
If  the  certification  is  translated  to  ensure  the  alien's 
understanding,  please  so  indicate.  Make  sure  the  alien 
understands  that  adjustment  of  sutus  is  not  available  to  the 
alien  unless  and  imtil  he  or  she  has  satisfied  the  conditions 
of  admission  and  continued  stty  in  lawful  sutus  in  the  S 
classification. 

LEA  Certifications.  Your  signature  as  a  witness  to  the 
alien's  certification  certifies  your  assurance  of  the  alien's 
understanding  of  his  or  her  certification.  LEA  headquarters 
level  certification  is  required  to  ensure  that  no  promises 
have  been  made  other  than  those  afforded  by  section 
101(aK15)(S)  of  the  Act  and  that  full  assumption  of  the 
responsibilities  outlii>ed  in  the  request  has  been  authorized. 
The  name  of  the  LEA  agency  contaa  on  the  case  who  is 
available  by  phone  for  questions  and  verification  of 
information  is  also  necessary. 

United  Sutcs  Attorney  Certification  The  United 
Sutes  Attorney's  certification  is  necessary  if  the  alien 
witness  or  informant  vnll  be  participating  in  a  prosecution 
or  investigation  that  falls  within  the  jurisdictioiul  authority 
of  a  United  Sutes  Attorney  or  if  this  form  is  to  be 
submitted  by  a  Sute  LEA.  The  United  Sutes  Attorney  may 
and  sometimes  does  refer  to  the  Criminal  Division  or 
isoiher  federal  entity.  In  such  a  case,  the  referred  entity 
must  provide  the  required  certification  and  documenution 
of  the  referral  by  the  United  Sutes  Attorney. 

PARTY.     FEE    FOR    REQUESTS    FOR    THE    S 
NONIMMIGRANT  CLASSinCATION 

The  fee  for  this  form  is  $150.  (This  fee  wUI  not  go  Into 
effect  until  the  Service  publishes  a  final  regulation  in  the 
Federal  Register  adding  a  fee  for  Form  1-854)       It  is  not 

refundable  Pay  in  the  exact  amount.  Make  check  or  money 
order  payable  to  "Immigration  and  Naturalization  Service." 
There  will  be  an  additional  charge  if  your  check  is  not 
honored.  Please  do  not  send  cash  in  the  mail. 
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PART  VI.  WHERE  TO  FILE 

Requests  for  an  S  nonimmigrant  classification  or  for  an  S 
nonimmigrant  to  file  for  adjtistment  of  suttis,  should  be 
sent  to: 

DOJ-OEO 
P.O.  BOX  7600 
Wadtiagtea,  DC  20044-7600 

Please  note:  The  Criminal  EHvision  will  forward  certified 
requests  to  the  INS  Commissioner,  for  adjudication  of  the 
request  for  S  classification.  No  request  for  S  classification 
may  proceed  to  the  INS  without  the  certification  of  the 
Criminal  Division. 

PART  Vn.  OTHER  INFORMATION 

Employment  Anthorization:  Witnesses  and  informants 
who  have  received  S  nonimmigrant  classification  are 
entitled  to  receive  an  Employment  Authorization 
Document  (EAD),  enabling  them  to  seek  employment  in 
the  United  Sutes.  Aliens  so  entitled  may  request  an  EAD 
by  filing  Form  1-765  according  to  the  instructions  on  that 
form.  Form  1-765  may  not  accompany  this  form  and  must 
be  filed  separately. 

Anthority  For  The  Collection  Of  The  Information. 

The  authority  to  require  you  to  file  Form  I-8S4,  Inter- 
Agency  Alien  Witness  and  Informant  Record,  when 
requesting  authorization  to  bring  a  witness  or  informant 
into  the  United  Sutes,  is  found  ai  section  101(aXlS)(S)  of 
the  Act  and  the  Congressional  concents  behind  that 
provision.  Infomution  you  provide  on  Form  1-854  is  used 
to  determine  eligibility  for  the  requested 
classification/authorization,  to  record  the  ntunbers  of 
requests  and  determinations  made  on  thi%form,  to  track 
and  moiutor  the  alien,  and  to  provide  Congress  vrith  a 
required  annual  report  on  the  admission  of  alien  witnesses 
and  infomunts.  Failure  to  provide  all  information  as 
required  may  result  in  the  denial  or  rejection  of  this 
application.  The  information  you  provide  may  also  be 
disclosed  to  other  Federal,  Sute,  local  and  foreign  law 
enforcement,  intelligence  aitd  regulatory  agencies. 

Penalties  For  Petjnry.  All  sutements  made  in 
response  to  questions  in  this  application  are  declared  to  be 
true  and  correct  under  penalty  of  perjury.  18  U3.C.  1546. 
provides  in  part: 

Whoever  knowingly  makes  under  oath,  or  as  permitted 
under  penality  of  perjury  under  28  U.S.C.  1746,  knowingly 
subscribes  as  true,  any  folse  sutement  with  respect  to  a 
material  bet  in  any  application,  affidavit,  or  other 
document  required  by  the  immigration  laws  or  regulations 
prescribed  thereunder,  or  knowingly  presents  any  such 
application,  affidavit,  or  other  document  conuining  any 
such  false  sutement  -  shall  be  fined  in  accordance  with  this 
title  or  imprisoned  not  more  than  five  years,  or  both. 


The  knowing  placement  of  false  information  on  this 
application  may  subject  you  and/or  the  preparer  of  this 
application  to  criminal  penalties  under  Title  18  of  the 
United  States  Code.  The  knowing  placement  of  Use 
information  on  this  appbcation  may  also  subject  you  and/or 
the  preparer  to  civil  peiulties  imder  Section  274C  of  the 
Act.  8  VS.C.  1324c.  Under  8  VS.C.  1324c,  a  person  subject 
to  a  final  order  for  civil  document  fraud  is  deporuble  from 
the  United  Sutes  and  may  be  subject  to  fines. 

Paperwork  Redaction  Act  Notice. 
We  try  to  create  forms  and  iitstructions  that  are  accurate, 
can  be  easily  understood,  and  which  impose  the  least 
possible  burden  on  you  to  provide  us  with  information. 
Often  this  is  difficult  because  some  immigration  laws  are 
very  complex.  Accordingly,  the  reporting  burden  for  this 
collection  of  information  is  computed  as  follows:  (1) 
learning  about  the  law  and  form,  60  minutes;  (2) 
completing  the  form,  75  minutes;  and  (3)  assembling  and 
filing  the  application  120  minutes,  for  an  estimated  average 
of  4  hotirs  and  15  minutes  per  response.  If  you  have 
comments  regarding  the  accuracy  of  this  estimate,  or 
suggestions  for  malting  this  form  simpler,  you  can  write  to 
both  the  Immigration  and  Naturalization  Service.  425  I 
Street,  N.W.,  Room  5307,  Washington,  D.C.  20536;  and  the 
Office  of  Management  and  Budget,  Paperwork  Reduction 
Project,  OMB  No.  lllS-xxxx,  Washington,  D.C.  20503 
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VS.  Departacat  ar  Jaatkc 

InunigT^on  aad  Natunlixstion  Sernoe 


OMB  *nis-xxx 

Inter- Asencj  Alien  Witness 
and  Informant  Record 


PART  A.  To  Be  Competed  by  Law  Enforcement  Agencies.     (S4e  mstrucUcms  for  sp*c^  orformatUm.) 


1.  Name  of  LEA/Requestor: 

2.  Requating  Acent:     

Address:  ^_^_^___^ 


Control  Agent:      . 

Phone  No.:  ( 

Fax  No.:    ( 


Check  if  Applicable: 

3.  (    1  Alien  will  be  placed  in  danger  in  U^Vabrowl  (circle)  as  a  result  of  providing  information,  etc. 

I    1  Alien  poses  no  danger  to  people  or  property  of  the  U.S.  ■„  «.     •  w 

U^  ib«  poses  a^ger%«  danger  poaed  b,  alien  is  outweigb«l  b,  the  ass^ance  the  al«  w^ 

[    ]  Investigation  .    (    ]     Prosecution.        (    1  United  Sutes  Attorney  inw>lvement 

4.  Type  of  Request(s).  (Aaaeh  lesal  6«w  for  n^imt) 

[  1   S-5   I    1  W 

Sute  consular  post  at  which  visa  will  be  sought: ; 

I  )  Change  of  Stttus.  -  If  change  of  status  is  requested,  current  INS  lUtus  is . — 

J  1   AdiustnienlofstttusrGo»/'i«T/'.i^>ercoiwpfc«iii«^^»n«M«w««»5A4  7.*«tow> 

[  1  Fee(s)  attached.  [  1  Security  concerns.  Sute  special  instructions  regarding  security  precautions. 

«OVn>E  A  O^AIt  STAra4EKT  OF  T«E  OfHlATlONS  TOAT  FORM  im  BASIS  OF  T>*E  REQUEST  (EG.  GRAND  '^^f'J"^^^^ 
OWECTTVE  OF  TOE  REQUEST  AND  ANY  BARGAIN  THE  REOiJESTOR  WISHES  TO  UAKEAiAS^^  ATTACH  COMPl£TE 

CRIMINAL  HISTORY,  FBI  #  iadSSN*.  . 


5  .  Alien's  Name  (  Lsa  Namt,  F*»  arf  MM*  Smmh 


Other  Names  Used: 


Alien's  Address  (Strttt  Numbtr  mnd  Num): 


aty: 


State  or  Province: 


Marital   Sutus:     Date  of  Birth 


I 


Place  of  Birth  (Or/  or  CowMry). 


A# 


Zii^Postal  Code: 


1-94  # 


Current  Location  of  Alien: 


Nationality: 


Occupation: 


DlW  of  Ust  entry  lO  U.S.   (UemMDayTYtml. 


I    ]  Form  G-32S  attached 


I    ]  Form  FD-2S8  attached 


(    ]  Photoa  attached 


Provide  aD  informatiot*  requested  in  5,  above,  for  spouse,  parents,  and  all  sons  and  daughter?  of  alien  for  whom  an  S 
classification  is  requested  who  seek  derivative  status  on  a  ttpanut  puct  of  paper  for  each  beiufiaary. 


For  the  «bove  named  ilien.  I  request  wmiver(s)  <rf  the  following  grounds  of  excludability: 

(Check  aU  possibU  grounds  A  Utach  dl  rtUyvu  documenls  eaabUshing  the  grouAd(s)  of  uuubmssibUity  amf  wh,  you  feel  a  wnver  u 
^ppropriau  for  this  Mhen.  This  is^ormanon  must  be  provuied  for  each  aiun  named  m  5  <pul  6  above  PUase  copy  this  checkbst  of  powuU 
of  exeludabUity  and  submit  for  each  derioauve.) 


I  ]  comniuQicable  disease 

I  1  immigrant  visa  issued  outside  numerical  Limits 

[  ]  crime  of  moral  turpitude 

I  ]  international  child  abduction 

I  ]  multiple  criminal  convictions 

j  ]  engaged  in  unlawful  comoaercialized  vice 

(  ]  entrance  prejudicial  to  public  interest 

I  ]  involved  in  espionage,  sabotage  or  Uws  relating  to  tachnolocy  transfer 

(  ]  coming  to  overthrow  the  U.S.  government 

I  ]  foreign  policy  exclusion 

I  ]  Nazi  persecutor 

[  ]  iinniiil'*'T^  physician 

[  ]  previously  removed-aggravated  felony  -20  year  ap^icability 

(  ]  stowaway 

(  ]  nonimmigrant  without  a  valid  passport  or  visa 

I  ]  previously  excluded  and  deported 

(  I  alien  smuggler 

\  1    participant  in  genocide _. 


physical/mental  disorder  (dangerous) 
drug  abuser  or  addict 

convicted  of  law  pertaining  to  controlled  substances 
controlled  substance  trafficker 
prostitute,  or   [  |    procurer  of  prostitution 
f.»rr4«»«i  diplomatic  immunity  to  avoid  prosecution 
unlawful  activity  related  to  national  security 
terrorist  activities 
communist  party  member 
pubUc  charge 
lacking  labor  certification 
fraod/misi  epresentation 
immigrant  without  a  visa 
draft  evader-was  immipaat  when  left 
alien  accompanying  helplcw  eacludabic  alien 
violator  of  section  274C 
No  waivers  are  requested/needed. 


Form  l-«S4  (6-1-9S) 
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PART  B  .  CcrtiflcaUoiis. 


1.  Alien  Certification. 

(S  daatlflcation  request)  I  certi^  under  penalty  of  perjury  that  I  have  reviewed  with  the  LEA  all  the  information  in  Part  A, 
disclosed  all  information  to  the  best  of  my  ability,  and  disclosed  all  reasons  for  which  I  may  be  eirhirtable  from  the  United 
States;  that  I  shall  report  at  least  every  three  (3  )  months  my  whereabouts  and  activities  as  the  above  LEA  shall  require;  that  I 
understand  I  am  subject  to  deportation  for  any  grounds  of  excludability  (conduct  or  condition)  not  disr.lowKl  at  this  time  or  for 
conduct  committed  after  admission  to  the  United  States;  that  I  shall  abide  by  all  conditions,  limitations,  and  restrictions 
imposed  upon  my  entry;  that  the  classification  I  seek  is  temporary  and  will  terminate  within  three  (3)  years;  that  I  am 
restricted  by  the  terms  of  my  admission  to  very  specific  means  by  which  I  will  be  able  to  remain  permanently  in  the  United 
States;  that  I  will  pay  Social  Security  and  all  applicable  taxes  on  all  employment  in  the  United  States  and;  that  I  hereby  waive 
my  right  to  a  deportation  hearing  and  to  contest,  other  than  on  the  basis  of  an  application  for  vrithholding  of  deportation,  any 
action  for  deportation  inAituted  against  me.  Certification:  I  certify  that  I  have  read  and  andentand  all  the  quastioBS  and 
statements  on  this  form.  If  I  do  not  understand  English,  I  further  acknowledge  that  this  has  been  read  to  aw  in  a  language  I  do 
BBderstand.  The  answers  I  have  ftamished  are  tme  and  correct  to  the  best  of  my  knowledge  and  beUef. 

Signature:         ^^^.^.^^^^^.^^^^^_^^____^_^_^-^^_^__.^^_^^^_   Date:    .^-^—^—m 


LEAWItMw: 
Translator: 


-Title: 


Date: 


Laagaagc  Used 


Date: 


2.  LEIA  Certification.  I  certify  the  above  information  is  true  and  correct  to  the  best  of  my  knowledge;  that  I  may  make,  have 
made,  and  will  make  no  promises  regarding  the  above  alien's  ability  to  adjust  status  or  stay  permanently  in  the  United  States 
other  than  those  that  comport  with  section  lOl(aXlSX^)  °^  the  Act  that  I  will  collect  quarterly  reports  detailing  the  above 
alien's  whereabouts  and  activities  and  forward  required  information  to  the  Criminal  Division;  that  I  will  immediately  report 
to  the  Service  if  this  alien  fails  to  report  quarterly  or  fails  to  comply  or  to  cooperate  with  the  terms  and  conditions  of 
admission  or  if  the  alien  commits  any  deportable  activity  after  the  date  of  admission.  I  further  certify  that  I  assume  complete 
law  enforcement  responsibility  for  control  and  continued  stay  in  lawful  status  of  the  alien,  incltiding  necessary  monitoring, 
travel  arrangements  for  arrival  and  departure,  safety  precautions,  and  specified  conditions  of  stay  or  departure,  that  1  have 
provided  a  sworn  declaration  as  to  the  basis  of  this  petition  and  checked  all  available  database  information  on  the  above  alien, 
and  that  I  have  carefully  reviewed  the  above  statements  with  the  alien  to  ensure  that  all  terms  and  conditions  are  understood. 
[  ]  Translation  (this  serves  to  verify  alien  cernficaaon  of  translation,  above.) 


Signature  of  HQ  Chief  of  LEA: 
Phone:     (       ^ 


THfe: 


.Date 


Name  of  Agency  Contact: 


(       )- 


3.    For  Uniteti  States  Attomev  Use  Only    (if  applicable).     Because  the  alien's  presence  is  essential  to  the  success  of  a 
Federal  or  State  investigation  or  prosecution,  the  United  States  Attorney  recommends  the  above  request  be  granted  and 
further  certifies  that  there  has  not    been  and  will  be  no  promise  or  promises  at  all    regarding  the    above  alien's  ability  to 
adjust  status  or  suy  permanently  in  the  United  States  other  than  those  that  comport  with  section  lOl(aKlSKS)  of  the  Act. 
Signature:  Date: 


Office: 
4 


Phone:      ( 


) 


For  Department  of  State/Rewards  Committee  -  S6  Classification  Use  Only. 
After  checking  all  information,  the  Department  of  State: 

[   ]    Certifies  the  alien  is  eligible  to  receive  an  award  under  22  U.S.C  270e(a).        Date: 

(  ]    Certifies  the  alien  is  not  eligible  for  such  award. 


Signature: 


Date: 


(         ) 


Title: 


Ofnce: 


PART  C.  For  Department  of  Justice,  Criminal  Division  Use  Only. 


After  checking  and  evaluating  all  waiver  and  other  information  available,  the  Department  of  Justice,  Criminal  Division: 

[  ]   Certifies  that,    pursuant  to  section  101(aKlS)(S)  of  the  Act  and  the  request  of  the  above  LEA,  the  above  alien  is 
recommended  for  the  S  classification  requested,  that  the  above  request(s)  for  waivers  of  excludability  appear  to  warrant 
approval,  that  all  conditions  and  limitations  of  the  request  for  classification  are   attached,  that  this  request  tells  within 
the  numerical  limitation  for  an  S  visa  and  that,  therefore,  this  request  is  forwarded  to  the  Commissioner  for  approval. 
I  ]  Denies  Request 


Signature.    . 
Title: 


Date: 


( 


) 


Office: 
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PART  D.  For  Immlgrmtion  and  Nat«r«li«itkm  Scrrice  Vt  Omlj. 


[  ]  FeeReceHed.       (  lWtrfer(s)  of  Grouad*  <rf  In«lini«ibility  Granttd  Per  Raque*. 

N«tc  aB  crouMlf  wmivcd  awl  eumdMams  madtei  tkcrcto. 

LEA  R«q««t:        [  ]  Grmnted  [  )  H>ri«rded  to  DOSA^O        [  JReque*  Denied 

(  )  ri»»«p^  of  dHsification  Gruted  [  ]  Denied. 

.  Date    . Phone:     (  ) 


Signature: 
TItte: 


INS  Office: 


PART  E.  For  DepartmeDt  of  SUteA'iia  Office  Uie  Only. 


(    )  FORWARDED  TO  CONSUL  BY  VQ  FOR  Vim  Approwtl;        (    )    Not  For««ittod 


Signature:  . 
Title:. 


Date: 


Pbonr     ( 


Office 


]     Visa  Granted        I  )     Vm  Denied    Sipature  

Title .^— — ^-^— —  Office 


Date 


■pART  F."RTq7e^  to  AUrw^AlTsNominmigrant  to  FUe  for  A^tutment  of  Sutas  to  Permanent  Resident. 


(This  request  may  not  be  completed  or  lubmitted  until  the  alien  has  fulfUled  the  terms  and  condiUons  of  his  or 
her  S  nonimmigrant  classification.) 

(For  Department  of  Justice,  Criminal  Division  use  only) 

(Please  attach  ill  reJevwit  iocumwution  esublishing  (1)  the  information  certified  to  below.  (2)  the  recommendations,  and  reasons  for  the 
certified  recommendations.) 


1.  Name  of  LEA: 


.  submitting  request  to  allow  an  S  nonimmigrant  to  file 


fbr  adljnstment  of  sUtns:     Date  submitted: 


2.    CRIMINAL  DIVISION  (ASSISTANT  ATTORNEY  GENERALS  CERTIFICATIONS. 


1  Certify  that  (alien's  name) . 

If  S  -5:  (  ]   Supplied  the  information  that  formed  the  basis  of  entry; 


has 


IfS-6: 


If  S-5  or  S-6 


[  ]  The  information  substantiaUy  contributed  to  the  success  of  an  authorized  criminal  inyestigation  or 

the  prosecution  of  an  individual  as  per  terms  of  entry. 
I  )   Supplied  the  information  that  formed  the  basis  of  entry; 
[  )  The  information  substantiaUy  contributed  to  the  prevention  or  frustration  of  an  act  of  terrorism 

against  a  US   person  or  property  or  the  success  of  an  authorized  criminal  investipiion  of.  or  the 

prosecution  of,  an  individual  involved  in  such  an  act  of  terrorism. 
I  I   Has  received  a  reward  under  section  36(a)  of  the  State  Department  Basic  Authorities  Act  of  1956; 
[  ]  Has  abided  by  all   the  terms,  conditions  and  specific  22  U5.C.  2708(a)  limitations  of  the  S 

classification. 


Other  comments: 
Signature:  __^^^.^_^ 


Date 


Phone:      ( 


Titk: 


Office 


3.  FOR  IMMIGRATION  AND  NATURALIZATION  SERVICE  USE  ONLY: 

I  ]  Adjustment  (  1  Other  action 

Date:    Phone:     ( 


Signature: 
Title: 


Office: 


Form  1-854  (6-1-95) 


(FR  Doc.  95-14201  Filed  6-8-95;  8:45  am) 
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Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Clean  Water  Act 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  a  proposed  consent  decree  in 
United  States  v.  Excel  Corporation,  Civil 
Action  No.  94-C-493,  wras  lodged  on 
May  25,  1995  in  the  United  States 
District  Court  for  the  District  of 
Colorado.  The  consent  decree  settles  an 
action  brought  under  the  Clean  Water 
Act  (the  "Act"),  33  U.S.C.  1251  et  seq. 
seeking  an  injunction  and  civil  penalties 
for  Excel's  violations  of  the  Act  and  for 
violations  of  the  C^neral  Pretreatment 
Regulations,  40  CFR  Part  403.  Pursuant 
to  the  consent  decree.  Excel  will  pay  a 
total  civil  penalty  of  $450,000.  By 
separate  agreement.  Excel  has  agreed  to 
pay  the  City  of  Fort  Morgan  a  penalty 
of  $205,000  to  settle  the  City's  parallel 
enforcement  action  against  Excel.  The 
United  States'  settlement  with  Excel 
recognizes  Excel's  penalty  payment  to 
the  City  by  allowing  credit  for  the 
penalty  paid  to  the  City.  Accordingly, 
Excel's  civil  penalty  payment  to  the 
United  States  pursuant  to  this 
settlement  totals  $245,000. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
(General  for  the  Environment  and 
Natural  Resources  Division,  Department 
of  Justice,  Washington,  D.C.  20530,  and 
should  refer  to  United  States  v.  Excel 
Corporation,  DOJ  Ref.  #90-5-1-1-4041. 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  1961  Stout  Street,  Suite 
1200,  Denver,  Colorado  80294;  and  at 
the  Consent  Decree  Library,  1120  G 
Street,  NW.,  4th  Floor,  Washington,  DC 
20005,  (202)  624-0892.  A  copy  of  the 
proposed  consent  decree  may  be 
obtained  in  person  or  by  mail  firom  the 
Consent  Decree  Library,  1120  G  Street, 
NW..  4th  Floor,  Washington,  DC  20005. 
In  requesting  a  copy  please  refer  to  the 
referenced  case  and  enclose  a  check  in 
the  amount  of  $2.75  (25  cents  per  page 
reproduction  costs),  payable  to  the 
Clonsent  Decree  Library. 
Bruce  S.  Gellier, 

Acting  Chief,  Environmental  Enforcement 

Section. 

IFR  Doc.  95-14099  Filed  fr-8-95;  8:45  am] 

BILUNO  CODE  4410-01-M 


Antitrust  Division 

Notice  Pursuant  to  tiM  NaMenal 
Cooperative  Research  and  Production 
Act  of  1993 — Bell  Communications 
Research  Inc. 

Notice  is  hereby  given  that,  on 
February  14, 1995,  pursuant  to  Section 
6(a)  of  the  National  (Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  4301  et  seq.  ("the  Act"),  Bell 
(Dommunications  Research,  Inc. 
("Bellcore")  has  filed  written 
notiHcations  on  behalf  of  Bellcore; 
Camber  Corporation  ("Chamber");  OGIS 
Ltd.  ("OGIS");  Resources  Agency  of 
California  ("RAG");  and  Rutgers,  the 
State  University  of  New  Jersey 
("Rutgers")  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  and  (2)  the  nature  and 
objectives  of  the  venture.  The 
notifications  were  filed  for  the  purpose 
of  invoking  the  Act's  provisions  limiting 
the  recovery  of  antitrust  plaintiffs  to 
actual  damages  under  specified 
circumstances.  Pursuant  to  Section  6(b) 
of  the  Act,  the  identities  of  the  parties 
are:  Bellcore,  Livingston,  NJ;  Chamber, 
Huntville,  AL;  OGIS.  Way  land,  MA; 
RAG,  Sacramento,  CA;  and  Rutgers, 
New  Brunswick,  NJ.  Bellcore;  (famber; 
OGIS;  RAC;  and  Rutgers  entered  into 
Articles  of  (Collaboration,  effective  as  of 
December  12. 1994.  establishing  a 
consortium  to  engage  in  a  collaborative 
research  effort  of  limited  duration  in 
order  to  gain  further  knowledge  in  the 
area  of  digital  libraries  technology  for 
locating,  accessing,  browsing, 
transporting,  and  reusing  geospatial 
data,  and  to  better  understand  the 
applications  of  such  technology  for 
telecommunications  networks, 
particularly  exchange  and  exchange 
access  service  networks. 
Constance  K.  Robinson. 
Director  of  Operations,  Antitrust  Division. 
(FR  Doc  95-14104  Filed  6-8-95;  8:45  am] 

BILtJNG  CODE  4410-01-M 


Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993 — Citronella  Joint  Venture 

Notice  is  hereby  given  that,  on  April 
11.  1995.  pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993.  15  U.S.C.  4301  et  seq.  ("the 
Act").  The  Citronella  Joint  Venture  (the 
"Joint  Venture")  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
(Commission  disclosing  changes  in  its 
membership.  The  notifications  were 
filed  for  the  purpose  of  extending  the 


Act's  provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances. 
Specifically.  S.C.  Johnson  &  Son.  Inc.. 
Racine,  WI  has  now  become  a  member 
of  the  Joint  Venture. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  reseaixih  project 
Membership  remains  open  and  the  Joint 
Venture  intends  to  file  additional 
written  notification  disclosing  all 
changes  in  membership. 

On  December  15, 1993,  the  Joint 
Venture  filed  its  original  notification 
pursuant  to  Section  6(a)  of  the  Act.  The 
Department  of  Justice  published  a  notice 
in  the  Federal  Register  pursuant  to 
Section  6(b)  of  the  Act  on  January  26, 
1994  (59  Fed.  Reg.  3738). 
Constance  K.  Ri>biii8on, 
Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  95-14105  Filed  6-»-95;  8:45  am] 

aiUJNQ  COOC  4410-01-M 


Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993 — Fieidbus  Foundation 

Notice  is  hereby  given  that,  on  April 
6, 1995,  pursuant  to  Section  6(a)  of  the 
National  (Cooperative  Research  and 
Production  Act  of  1993. 15  U.S.C.  4301 
et  seq.  ("the  Act"),  the  Fieidbus 
Foundation  ("Fieidbus")  has  filed 
written  notifications  simultaneously 
with  the  Attorney  General  and  the 
Federal  Trade  (Commission  disclosing 
changes  in  its  membership.  The 
notifications  were  filed  for  the  purpose 
of  extending  the  Act's  provisions 
limiting  the  recovery  of  antitrust 
plaintiffs  to  actual  damages  imder 
specified  circumstances.  Specifically, 
the  identities  of  the  new  members  are  as 
follows:  Alfa  Laval  Automation  AB, 
Mahno,  SWEDEN;  Caltex  Services 
Corporation,  Dallas,  TX;  GSC  Precision 
Controls  Division  of  DA-Tech.  Ivyland. 
PA;  Klaus  Fischer  GmbH.  Bad  Salzuflen, 
GERMANY;  Milltronics  Ltd..  Ontario, 
CANADA;  Monsanto  (Company,  St. 
Louis  MO;  Shell  Oil  Co.,  Houston,  TX; 
VEGA  Grieshaber  KG.  Schiltach 
GERMANY:  and  WorldFIP  Europe. 
Vemevil  Enhalatte,  FRANCE.  In 
addition,  Square  D  (Company  changed 
its  name  to  AEG  Schneider  Automation, 
Inc..  N.  Andover,  MA. 

No  other  change  shave  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  Fieidbus 
intends  to  file  additional  written 
notification  disclosing  all  changes  in 
membership. 
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On  May  7. 1993.  Fieldbus  Bled  its 
original  notification  pursuant  to  Section 
6(a)  of  the  Act.  The  Department  of 
Jtistice  published  a  notice  in  the  Federal 
Kegiater  pursuant  to  Section  6(b)  of  the 
Act  of  September  23. 1993  (58  Fed.  Reg. 
49529). 

The  last  notification  was  filed  with 
the  Department  on  December  8,  1994.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  March  15, 1995  (60  Fed.  Reg. 
14003). 

CMMtaiKX  K.  RobinsoB, 
Director  of  Operations,  Antitrust  Division. 
IFR  Doc.  95-14103  Filed  6-ft-95;  8:45  am] 
mittn  COM  44i*-oi-M 


No«c«  Pursuant  to  th«  National 
Cooparative  Rasaarch  and  Produdion 
Act  of  1993— First  Data  Haalth  Systems 
Cofporation 

Notice  is  hereby  given  that,  on 
January  30. 1995.  pursuant  to  Section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993. 
15  U.S.C.  4301  et  seq.  ("the  Act").  First 
Data  Health  Systems  Corporation,  has 
filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  and  (2)  the  nature  and 
objectives  of  the  venture.  The 
notifications  were  filed  for  the  purpose 
of  invoking  the  Act's  provisions  limiting 
the  recovery  of  antitrust  plaintiffs  to 
actual  damages  under  specified 
circumstances.  Pursuant  to  Section  6(b) 
of  the  Act.  the  identities  of  the  parties 
are:  First  Data  Health  Systems 
Corporation,  Charlotte,  NC;  Hughes 
Aircraft  Company,  Fullerton,  CA;  and 
The  Charlotte-Mecklenburg  Hospital 
Authority,  Charlotte.  NC. 

The  nature  and  objective  of  the 
coop)erative  venture  is  test-bed  research 
in  the  analysis  of  computing  and 
telecommunication  technologies 
applied  to  the  creation  of  a  virtually 
available  patient-centered  computer- 
based  healthcare  record  for  use  across  a 
diverse  healthcare  setting,  and  over 
heterogeneous  computing  and 
telecommunications  environments. 
Constance  K.  Robinson. 
Director  of  Operations.  Antitrust  Division. 
IFR  Poc.  95-14101  Filed  &-8-95;  8:45  am) 

BILUNG  C006  4410-01-M 


Nottca  Pursuant  to  tha  National 
Cooparativa  Rasaarch  and  Productton 
Act  of  1993— 4nfram«trics  Inc. 
Cooparativa  Raaaarch  Program 

Notice  is  hereby  given  that,  on  April 
11,  1995,  pursuant  to  the  National 
cooperative  Research  and  Production 
Act  of  1993,  15  U.S.C.  4301  et  seq.  ("the 
Act").  Inframetrics  Inc.  has  filed  writ^n 
notificatimis  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  and  (2)  the  nature  and 
objectives  of  the  venture.  The 
notifications  were  filed  for  the  piupose 
of  involving  the  Act's  provisions 
limiting  the  recovery  of  antitrust 
plainti^  to  actual  damages  under 
specified  circumstances.  Pursuant  to 
Section  6(b)  of  the  Act.  the  identities  of 
the  parties  are:  Inframetrics  Inc.. 
Billerica.  MA;  Rockwell  International 
Corporation.  Anaheim,  CA;  Honeywell 
Inc..  Minneapolis,  MN;  and  New  Jersey 
Institute  of  Technology,  Newark.  NJ. 
The  objective  of  the  joint  venture  is  to 
form  a  cooperative  research  program 
(Agreement  MDA972-3-0022)  under  an 
Advanced  Research  Project  Agency 
(ARPA)  Technology  Reinvestment 
Project  (TRP)  for  the  purpose  of 
developing  low-cost  uncooled  infrared 
sensors  and  component  technology. 
Constance  K.  Robinson, 
Director  of  Operations.  Antitrust  Division. 
(FR  Doc.  95-14100  Filed  6-8-95;  8:45  am) 

HLUNQ  COM  4410-01-M 


Notica  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— VISA  Interactive,  Inc. 

Notice  is  hereby  given  that,  on 
October  28. 1994,  pursuant  to  Section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  4301  et  seq.  ("the  Act"),  Visa 
International  Service  Association  ("Visa 
International")  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  (1)  The 
identities  of  the  parties  and  (2)  the 
nature  and  objectives  of  the  venture. 
The  notifications  were  filed  for  the 
purpose  of  invoking  the  Act's  provisions 
limiting  the  recovery  of  antitrust 
plaintiffs  to  actual  damages  under 
specified  circumstances.  Pursuant  to 
Section  6(b)  of  the  Act.  the  identities  of 
the  parties  are  the  member  financial 
institutions  of  VISA  International. 
Foster  City.  CA.  and  their  constituent 
National  Group  members  of  VISA 
International.  The  name  of  the  joint 
venture  is  VISA  Interactive,  Inc., 
Hemdon,  VA.  The  member  financial 


institutions  of  VISA  International 
comprise  approximately  18,000 
commercial  banks,  thrifts,  credit  unions 
and  similar  banking  institutions  in  the 
United  States  and  most  foreign 
jurisdictions.  In  many  countries  where 
member  financial  institutions  of  VISA 
International  operate,  they  have  formed 
National  Group  Members,  which  are 
also  member  of  VISA  International.  The 
actual  list  of  members  changes 
constantly  as  new  members  join  and 
members  cease  business  or  resign  for 
various  business-related  reasons. 

Visa  Interactive.  Inc..  wholly-owned 
by  the  joint  venture  was  formed  for  the 
purpose  of  researching  and  developing 
data  processing  and  data 
communications  systems  for,  and  the 
production  of,  electronic  banking  and 
payment  services  and  information 
services  ancillary  thereto,  to  be  initiated 
by  consumers  or  commercial  and  non- 
profit entities  that  are  ciistomers  of  the 
member  financial  institutions  of  Visa 
International.  The  services  produced  by 
the  joint  ventiu*  would  be  marketed  by 
the  member  financial  institutions  to 
their  customers.  The  technology  under 
development  would:  (1)  Allow 
customers  to  communicate  with  their 
financial  institution  using  devices  such 
as  touch-tone  telephones,  personal 
computers,  "smart  telephones" 
(telephones  which  have  additional 
functionality  based  on  computing  and 
information  storage  capabilities), 
"personal  digital  assistants"  (portable 
computing  and  commimications 
devices)  and  other  devices  as  they 
emerge;  (2)  allow  customers  using  such 
electronic  devices  to  transact  business 
with  their  financial  institution  similar  to 
transactions  presently  transacted  at 
automated  teller  machines  and 
additional  functions  presently  under 
development;  (3)  allow  customers  to 
order  their  financial  institution  to  pay 
bills  on  their  behalf,  schedule  the 
payment  of  such  bills  and  cancel 
scheduled  payments  prior  to  their 
execution,  and  track  the  status  of  such 
payment  orders;  (4)  process  the 
transactions  described  above,  including 
the  routing  of  payments  to  numerous 
potential  payees  of  bill  payment 
transactions,  and  provide  automated 
accounting  and  customer  service  ' 
capabilities  to  member  financial 
institutions  whose  customers  use  the 
service;  (5)  provide  authorization, 
clearing  and  settlement  of  resulting 
financial  transactions;  (6)  develop 
standards  for  data  communications 
between  customers'  electronic  devices 
and  service  providers  and  between 
financial  institutions  and  the  processing 
systems;  (7)  develop  standards  for 
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identifying  payees  capable  of  receiving 
electronic  payments  through  the  system 
and  for  routing  payments  to  them;  and 
(8)  focilitate  the  interactive 
commimication  of  additional 
information  which  does  not  necessarily 
represent  financial  transactions. 
Constaaoe  K.  RoWnsen, 
Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  95-14102  Filed  6-«-95;  8:45  am) 

HLLMO  COM  4410-01-M 


Immigration  and  Naturalization  Service 

PNS  No.  1725-^ 

Citizens  Advisory  Panel  Meeting 

agency:  Immigration  and  Naturalization 

Service.  Justice. 

ACTION:  Notice  of  meeting. 

summary:  The  Immigration  and 
Natiu^lization  Service  (Service)  in 
accordance  with  the  Federal  Advisory 
Committee  Act  (5  U.S.C.  App.  2)  and  41 
CFR  101-6.1001-101-6.1035  (1992).  has 
established  a  Citizens'  Advisory  panel 
(CAP)  to  provide  the  Department  of 
Justice  with  recommendations  on  ways 
to  reduce  the  number  of  complaints  of 
abuse  made  against  employees  of  the 
Service,  and  to  minimize  or  eliminate 
the  causes  for  those  complaints.  This 
notice  announces  the  CAP's 
forthcoming  meeting  and  the  agenda  for 
the  meeting. 

DATES:  July  12-14, 1995  at  8  a.m. 
ADDRESSES:  Doubletree  Hotel  at  Horton 
Plaza,  910  Broadway  Circle,  Plaza 
Meeting  Room.  Second  Floor.  San 
Diego,  CA  92101. 

FOR  FURTHER  INFORMATION  CONTACT: 
Janice  Pavlik,  CAP  Designated  Federal 
official  (DFO),  Immigration  and 
naturalization  Service,  Room  3260. 
Chester  Arthur  Building,  425  I  Street 
NW.,  Washington,  DC  20536.  Telephone 
(202) 514-2373. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  charging  language  of  the  Senate 
Appropriations  Committee  Report  102- 
331  on  the  FY  1993  Budget  for  the 
Immigration  and  Naturalization  Service. 
Department  of  Justice,  the  Service 
established  a  Citizens'  Advisory  Panel 
for  the  purpose  of  providing 
recommendations  to  the  Attorney 
General  on  ways  to  reduce  the  number 
of  complaints  of  abuse  made  against 
employees  of  the  Service  and.  most 
importantly,  to  minimize  or  eliminate 
the  causes  for  those  complaints.  The 
CAP  is  authorized  by  the  Attorney 
General  to  (1)  Accept  and  review 
civilian  complaints  made  against 
Service  employees,  and  (2)  review  the 
systems  and  procedures  used  by  the 


Service  for  responding  to  such 
complaints.  (February  11. 1994  at  59  FR 
6658) 

Summary  of  Agenda 

The  principal  purpose  of  the  meeting 
will  be  a  presentation  and  general 
discussion  of  the  current  process  for 
reviewing  complaints  of  abuse  against 
INS  employees. 

Public  ParticipatioB 

The  CAP  meeting  is  open  to  the 
interested  public,  but  limited  to  the 
space  available.  Persons  wishing  to 
attend  should  notify  the  CAP  DFO  at 
least  2  days  prior  to  the  meeting  by 
contacting  the  DFO  at  (202)  514-2373. 
After  July  3, 1995.  contact  Annand 
Olvera  at  the  San  Diego  Border  Patrol 
Sector  (619)-662-7251.  Any  hearing 
challenged  individuals  wishing  to 
attend  please  contact  the  DFO  so 
services  can  be  arranged. 

Any  member  of  the  public  may  file  a 
written  statement  with  the  CAP  DFO 
before  the  meeting.  Materials  submitted 
at  the  meeting,  should  be  submitted  in 
20  copies.  The  CAP  Chairperson  will 
permit  members  of  the  public  to  present 
oral  statements  at  the  meeting  with  prior 
registration. 

Minutes  of  the  meeting  will  be 
available  on  request  from  the  CAP  DFO. 

Dated:  May  23.  1995. 
Doris  Meissner, 

Commissioner,  Immigration  and 
Naturalization  Service. 
[FR  Doc  95-14125  Filed  6-8-95;  8:45  am] 
aiLUNQ  COM  4410-10-M 


DEPARTMENT  OF  LABOR 

Employment  Standards  Administration 

Wage  and  Hour  Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  fixim  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 


CFR  part  1.  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931. 
as  amended  (46  Stat.  1494,  as  amended, 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  part  1. 
appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
paymont  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
from  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  part  5.  The  wage  rates 
and  fringe  benefits,  nodce  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
hinge  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
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writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue,  NW..  room  S-3014, 
Washington.  DC  20210. 

New  General  Wage  Determination 
Decisions 

The  number  of  the  decisions  added  to 
the  Government  Printing  Office 
document  entitled  "General  Wage 
Determination  Issued  Under  the  Davis- 
Bacon  and  related  Acts"  are  listed  by 
Volume  and  State: 

VOLUME  I 

Vermont: 
VT950026  (Jun.  09.  1995) 
VT950027  (Jun.  09.  1995) 
VT950028  (Jun.  09, 1995) 
VT950029  (Jun.  09,  1995) 
VT950030  (Jun.  09, 1995) 
VT950031  (Jun.  09, 1995) 
VT950032  (Jun.  09,  1995) 
VT950033  (Jun.  09, 1995) 
VT950034  (Jun.  09,  1995) 
VT950035  (Jun.  09, 1995) 
VT950036  (Jun.  09, 1995) 
VT950037  (Jun.  09,  1995) 
VT950038  (Jun.  09.  1995) 

Modification  to  General  Wage 
Determination  Decisions 

The  number  of  decisions  listed  in  the 
Government  Printing  Office  document 
entitled  "General  Wage  Eteterminations 
Issued  Under  the  Davis-Bacon  and 
Related  Acts"  being  modified  are  listed 
by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 

VOLUME  I 


Connecticut: 

CT950001 (Feb. 

CT950003  (Feb. 

CT950004  (Feb. 
Massachusetts: 

MA950001  (Feb. 

MA95Q002  (Feb. 

MA950003  (Feb. 

MA950005  (Feb. 

MA950006  (Feb. 

MA950007  (Feb. 

MA950008  (Feb. 

MA950009  (Feb. 

MA950010  (Feb, 

MA950017  (Feb 

MA950018  (Feb 

MA950019  (Feb 

MA950020  (Feb 

MA950021  (Feb 
New  York: 

NY950006  (Feb. 

NY950020  (Feb. 

NY950042  (Feb. 
Vermont: 


10. 1995) 
10. 1995) 
10. 1995) 

10. 1995) 
10, 1995) 
.  10.  1995) 
, 10. 1995) 
. 10, 1995) 
. 10, 1995) 
. 10, 1995) 
.  10, 1995) 
.  10, 1995) 
.  10. 1995) 
.  10, 1995) 
.  10. 1995) 
.  10, 1995) 
10, 1995) 

10. 1995) 
10, 1995) 
10, 1995) 


VT950002  (Feb.  10. 1995) 
VOLUME  II 

District  of  Coliunbia: 
DC950001  (Feb.  10, 1995) 
DC950002  (Feb.  10, 1995) 

Delaware: 
DE950002  (Feb.  10,  1995) 
DE950004  (Feb. 10. 1995) 
DE950005  (Feb.  10, 1995) 
DE950009  (Feb.  10.  1995) 

Maryland: 

MD950002  (Feb.  10, 1995) 
MD950008  (Feb.  10, 1995) 
MD950015  (Feb.  10,  1995) 
MD950019  (Feb.  10, 1995) 
MD950023  (Feb.  10,  1995) 
MD950031  (Feb.  10,  1995) 
MD950034  (Feb.  10,  1995) 
MD950035  (Feb.  10, 1995) 
MD950036  (Feb.  10,  1995) 
MD950046  (Feb.  10, 1995) 
MD950048  (Feb.  10,  1995) 
MD950053  (Feb.  10.  1995) 

Virginia: 
VA950012  (Feb.  10. 1995) 
VA950025  (Feb.  10, 1995) 
VA950025  (Feb.  10, 1995) 
VA950034  (Feb.  10, 1995) 
VA950035  (Feb.  10, 1995) 
VA950036  (Feb.  10.  1995) 
VA950039  (Feb.  10.  1995) 
VA950048  (Feb.  10, 1995) 
VA950052  (Feb.  10, 1995) 
VA950058  (Feb.  10. 1995) 
VA950063  (Feb.  10, 1995) 
VA950069  (Feb.  10, 1995) 
VA950102  (Feb.  10,  1995) 
VA950104  (Feb.  10. 1995) 
VA950105  (Feb.  10, 1995) 
VA950108  (Feb.  10, 1995) 
VA950112  (Feb.  10. 1995) 

VOLUME  III 

Florida: 
FL950001 (Feb.  10. 1995) 
FL950017 (Feb.  10, 1995) 
FL950032 (Feb.  10. 1995) 

VOLUME  IV 

Illinois: 

IL950018  (Feb.  10, 1995) 

Indiana: 
IN950002 (Feb.  10, 1995) 
IN950006 (Feb.  10. 1995) 

Minnesota: 

MN950003  (Feb.  10, 1995) 
MN950005  (Feb.  10,  1995) 
MN950007  (Feb.  10, 1995) 
MNS50012  (Feb.  10, 1995) 
MN950015  (Feb.  10, 1995) 
MN950017  (Feb.  10, 1995) 
MN950043  (Feb.  10.  1995) 
MN950044  (Feb.  10, 1995) 
MN950045  (Feb.  10, 1995) 
MN950046  (Feb.  10,  1995) 
MN950047  (Feb.  10. 1995) 
MN950048  (Feb.  10. 1995) 
MN950049  (Feb.  10. 1995) 


MN950059  (Feb, 
MN950060  (Feb, 
MN950061  (Feb 
Wisconsin: 

WI950001 (Feb. 
WI950002  (Feb. 
WI950003 (Feb. 
WI950004 (Feb. 
WI950005  (Feb. 
WI950006 (Feb. 
WI950008  (Feb. 
WI950009 (Feb. 
WI950010  (Feb. 
WI950011 (Feb. 
WI950012  (Feb. 
WI950013 (Feb. 
WI950014 (Feb. 
WI950015  (Feb. 
WI950016  (Feb. 
WI950017 (Feb. 
WI950018  (Feb. 
WI950019 (Feb. 
WI950020  (Feb. 
WI950021  (Feb. 
WI950022  (Feb. 
W1950024  (Feb. 
WI950026 (Feb. 
WI950027  (Feb. 
WI950028  (Feb. 
WI950029  (Feb. 
WI950030  (Feb. 
WI950031  (Feb. 
WI950032  (Feb. 
WI950033  (Feb. 
WI950035  (Feb. 
WI950041  (Feb. 

VOLUME  V 

Kansas: 

KS950006 (Feb. 

KS950008 (Feb. 

KS950012 (Feb. 

KS950016 (Feb. 

KS950022 (Feb. 
Texas: 

TX950004  (Feb. 

TX950005  (Feb. 

TX950007  (Feb; 

TX950010  (Feb. 

TX950018  (Feb. 

TX950019  (Feb. 

TX950033  (Feb. 

TX950034  (Feb. 

TX950037  (Feb. 

TX950060  (Feb. 

TX950061  (Feb. 

TX950081  (Feb. 

VOLUME  VI 

Montana: 
MT950001  (Feb. 
MT950003  (Feb. 
MT950004  (Feb. 
MT950006  (Feb. 
MT950007  (Feb. 
MT950008  (Feb. 


10. 1995) 
10. 1995) 
10. 1995) 

10, 1995) 
10.  1995) 
10. 1995) 
10. 1995) 
10. 1995) 
10. 1995) 
10, 1995) 
10. 1995) 
10. 1995) 
10. 1995) 
10, 1995) 
10. 1995) 
10, 1995) 
10. 1995) 
10. 1995) 
10. 1995) 
10. 1995) 
10. 1995) 
10. 1995) 
10. 1995) 
10, 1995) 
10, 1995) 
10. 1995) 
10. 1995) 
10,1995) 
10, 1995) 
1995) 
1995) 
1995) 
1995) 
10, 1995) 
10,  1995) 


10, 
10, 
10, 
10, 


10,  1995) 
10, 1995) 
10. 1995) 
10. 1995) 
10.  1995) 

10. 1995) 
10, 1995) 
10. 1995) 
10. 1995) 
10, 1995) 
10, 1995) 
10, 1995) 
10. 1995) 
10, 1995) 
10, 1995) 
10, 1995) 
10, 1995) 


10,  1995) 
10,  1995) 
10,  1995) 
10, 1995) 
10. 1995) 
10. 1995) 


General  Wage  Determination 
Publication 

General  wage  determii^tions  issued 
under  the  Davis-Bacon  and  related  Acts. 
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including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  country. 

The  general  wage  determinations 
issued  under  the  Davis-Bacon  and 
related  Acts  are  available  electronically 
by  subscription  to  the  FedWorld 
Bulletin  Board  System  of  the  National 
Technical  Information  Service  (NTIS)  of 
the  U.S.  Department  of  Commerce  at 
(703) 487-4630. 

Hard-copy  subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington,  DC  20402.  (202) 
512-1800. 

When  ordering  hard-copy 
subscription(s),  be  sure  to  specify  the 
State(s)  of  interest,  since  subscriptions 
may  be  ordered  for  any  or  all  of  the  six 
separate  volumes,  arranged  by  State. 
Subscriptions  include  an  annual  edition 
(issued  in  January  or  February)  which 
included  all  current  general  wage 
determinations  for  the  States  covered  by 
each  volume.  Throughout  the  remainder 
of  the  year,  regular  weekly  updates  will 
be  distributed  to  subscribers. 

Signed  at  Washington,  DC,  this  2nd  day  of 
lune  1995. 
Alan  L.  Mo«, 

Director,  Division  of  Wage  Determination. 
(FR  Doc.  95-13912  Filed  6-8-95:  8:45  am) 

BILUNQ  CODE  4510-Z7-M 


Occupational  Safety  and  Healtti 
Administration 

[Docket  No.  NRTL-2-94] 

Electro-Test,  Inc. 

agency:  Occupational  Safety  and  Health 
Administration.  Department  of  Labor. 
ACTION:  Notice  of  Application  for 
Recognition  as  a  Nationally  Recognized 
Testing  Laboratory,  and  Preliminary 
Finding. 

SUMMARY:  This  notice  announces  the 
application  of  Electro-Test,  Inc.  for 
recognition  as  a  National  Recognized 
Testing  Laboratory  (NRTL)  under  29 
CFR  1910.7,  and  presents  the  Agency's 
preliminary  finding. 
DATES:  The  last  date  for  interested 
parties  to  submit  comments  is  August  8, 
1995. 

ADDRESSES:  Send  conunents  to:  NRTL 
Recognition  Program,  Occupational 
Safety  and  Health  Administration,  U.S. 


Department  of  Labor— Room  N3653,  200 
Constitution  Avenue.  NW.,  Washington. 
DC  20210. 

FOR  FURTHER  INFORMATION  CONTACT: 
Office  of  Variance  Determination.  NRTL 
Recognition  Program,  Occupational 
Safety  and  Health  Administration.  U.S. 
Department  of  Labor.  Third  Street  and 
Constitution*\ venue.  NW..  Room 
N3653.  Washington.  DC  20210. 

SUPPLEMENTARY  INFORMATION: 


Notice  of  Application 

Notice  is  hereby  given  that  Electro- 
Test.  Inc.  (ETI)  has  made  application 
pursuant  to  section  6(b)  of  the 
Occupational  Safety  and  Health  Act  of 
1970.  (84  Stat.  1593.  29  U.S.C.  655). 
Secretary  of  Labor's  Order  No.  1-90  (55 
FR  9033).  and  29  CFR  1910.7,  for 
recognition  as  a  Nationally  Recognized 
Testing  Laboratory. 

The  addresses  of  the  laboratories 
covered  by  this  application  are: 
Electro-Test,  Inc.,  5645  Gibraltar  Drive, 

Pleasanton,  California  94588 

Electro-Test.  Inc..  5370  E.  Hunter 
Avenue.  Anaheim.  California  92807 

Background 

Electro-Test.  Inc..  according  to  the 
applicant,  is  a  privately  held 
corporation  incorporated  in  the  State  of 
California  in  1971. 

Regarding  the  merits  of  the 
appUcation.  the  applicant  contends  that 
it  meets  the  requirements  of  29  CFR 
1910.7  for  recognition  to  certify 
products  in  the  areas  of  testing  which  it 
has  specified.  See  Exhibit  2A. 

Electro-Test.  Inc.  states  that  its 
application  documents  demonstrate  that 
for  each  specified  item  of  equipment  or 
material  to  be  certified,  it  has  the 
capability  (including  proper  testing 
equipment  and  facilities,  trained  staff, 
written  testing  procedures,  and 
calibration  and  quality  control 
programs)  to  p)erform  testing  and 
examination  of  equipment  and  materials 
for  workplace  safety  purposes  to 
determine  conformance  with 
appropriate  product  test  standards. 

The  applicant  states  also  that  it  shall 
provide,  to  the  extent  needed  for  the 
particular  equipment  or  materials  listed, 
labeled,  or  accepted,  the  following 
controls  or  services: 

(i)  Implementation  of  control 
procedures  for  identifying  the  listed  and 
labeled  equipment  or  materials. 

(ii)  Inspection  of  the  run  of  such  item 
at  factories  for  product  evaluation 
purposes  to  assure  conformance  with 
the  test  standards 

(iii)  Conduction  of  field  inspections  to 
monitor  and  to  insiuv  the  proper  use  of 


its  identifying  mark  or  labels  on 
products. 

ETI  claims  that  it  is  completely 
independent  of  employers  subject  to  the 
tested  equipment  requirements,  and  of 
any  manufacturers  or  vendors  of 
equipment  or  materials  being  tested  for 
these  purposes. 

The  applicant  also  claims  that  it 
maintains  effective  procedures  for  '   • 
producing  creditable  findings  or  reports 
that  are  objective  and  without  bias,  and 
for  handling  complaints  and  disputes 
imder  a  fair  and  reasonable  system. 

ETI  states  that  it  has  the  capability  to 
perform  field  evaluations  and  code 
compliance  inspections  of  unique  and 
non-listed  equipment  or  materials.  It 
claims  that  it  has  a  large  inventory  of 
portable  test  equipment  that  can  support 
these  activities  at  the  customers' 
facilities.  These  services  are  supported 
by  written  procedures,  quality  control, 
and  trained  persormel. 

In  summary.  Electro-Test.  Inc.  claims 
that  it  maintains  the  experience, 
expertise,  personnel,  organization, 
equipment,  and  facilities  suitable  for 
accreditation  as  an  OSHA  Nationally 
Recognized  Testing  Laboratory. 

Facilities 

ETI's  Pleasanton  facility  consists  of 
33,000  square  feet  of  space,  consisting  of 
a  small  testing  area,  storage,  shipping/ 
receiving,  library,  training  room, 
personnel  offices,  calibration  laboratory, 
and  a  forensic  laboratory.  All 
laboratories  are  temperature  controlled, 
and  supplied  with  necessary  utilities. 
ETI  has  owned  the  facility  since  1992. 

The  Anaheim  facility  contains  some 
9,500  square  feet  of  space.  The  facility 
houses  a  small  testing  laboratory, 
shipping/receiving  and  storage  areas, 
calibration  laboratory,  administrative 
offices,  and  conference  room.  Most  of 
the  testing  at  Anaheim  is  performed  at 
the  site  of  the  installation  rather  than  at 
the  ETI  facility.  ETI  test  engineers 
perform  site  testing. 

Standards 

Electro-Test.  Inc..  desires  recognition 
for  testing  and  certification  of  products 
when  tested  for  compliance  with  the- 
foUowing  test  standard,  which  is 
appropriate  within  the  meaning  of  29 
CFR  1910.7(c):  ANSIAJL  508— 
Industrial  Control  Equipment. 

Preliminary  Finding 

Electro-Test.  Inc.  addressed  all  of  the 
criteria  which  had  to  be  met  for 
recognition  as  an  NRTL  in  its  initial 
application  and  in  its  further 
correspondence.  For  example,  the 
applicant  submitted  a  list  of  its  test 
equipment  and  instrumtotation;  a  roster 
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of  its  personnel  including  resumes  of 
those  in  Itey  positions  and  copies  of 
position  descriptions;  copies  of  a  tjrpical 
test  report;  a  summary  of  its  listing, 
labeling,  and  follow-up  services;  a 
statement  of  its  independence  as  a 
testing  laboratory;  appeals  procedure; 
calibration  laboratories;  and  a  copy  of 
its  Operations  Manuals  for  Quality 
control  and  Audit.  Test  Form 
Instruction,  and  Compliance  Labeling 

Field. 

Nine  major  areas  were  examined  in 
depth  during  the  on-site  laboratory 
evaluation:  facility;  test  equipment; 
calibration  program;  test  and  evaluation 
procedures;  test  reports;  records;  quality 
assurance  program;  follow-up  listing 
program;  and  personnel. 

The  discrepancies  noted  by  the  survey 
team  during  the  on-site  evaluations 
were  adequately  responded  to  [Exs. 
2B(2)  and  2C(2)]  following  the  final  on- 
site  evaluations  [Exs.  2B(1)  and  2C(1)1. 
With  the  preparation  of  the  final  report, 
the  survey  team  was  satisfied  that  the 
testing  facility  appeared  to  meet  the 
necessary  criteria  required  by  the 
standard,  and  so  noted  in  the  On-Site 
Review  Reports  (Surveys).  (See  Exs.  2B 
and  2C). 

Following  a  review  of  the  application 
file  and  the  on-site  survey  reports  of  the 
ETI  Pleasanton  and  Anaheim,  California 
facilities,  the  NRTL  Recognition 
Program  staff  concluded  that  the 
applicant  appeared  to  have  met  the 
requirements  for  recognition  as  a 
Nationally  Recognized  Testing 
Laboratory  for  the  above  noted  facilities 
and,  therefore,  recommended  to  the 
Assistant  Secretary  that  the  application 
be  preliminarily  approved. 

Based  upon  a  review  of  the  completed 
application  file  and  the 
recommendation  of  the  staff,  the 
Assistant  Secretary  has  made  a 
preliminary  finding  that  the  Electro- 
Test,  Inc.  facilities  for  which 
accreditation  was  requested  (Pleasanton 
and  Anaheim,  California)  can  meet  the 
requirements  for  recognition  as  required 
by  29  CFR  1910.7. 

All  interested  members  of  the  public 
are  invited  to  supply  detailed  reasons 
and  evidence  supporting  or  challenging 
the  sufficiency  of  the  applicant's  having 
met  the  requirements  for  recognition  as 
a  Nationally  Recognized  Testing 
Laboratory,  as  well  as  Appendix  A,  of 
29  CFR  1910.7.  Submission  of  pertinent 
written  documents  and  exhibits  shall  be 
made  no  later  than  August  8, 1995,  and 
must  be  addressed  to  the  NRTL 
Recognition  Program.  Office  of  Variance 
Determination.  Room  N  3653, 
Occupational  Safety  and  Health 
Administration,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  NW., 
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Washington,  DC  20210.  Copies  of  the    . 
ETI,  Inc.  application,  the  laboratory 
survey  report,  and  all  submitted 
comments,  as  received,  (Docket  No. 
NRTL-2-94).  are  available  for 
inspection  and  duplication  at  the 
Docket  Office.  Room  N  2634, 
Occupational  Safety  and  Health 
Administration,  U.S.  Department  of 
Labor,  at  the  above  address. 

The  Assistant  Secretary's  final 
decision  on  whether  the  applicant 
(Electro-Test,  Inc.)  satisfies  the 
requirements  for  recognition  as  an 
NRTL  will  be  made  on  the  basis  of  the 
entire  record  including  the  public 
submissions  and  any  further 
proceedings  that  the  Assistant  Secretary 
may  consider  appropriate  in  accordance 
with  Appendix  A  of  Section  1910.7. 

Signed  at  Washington.  DC.  this  5th  day  of 
)une,  1995. 
Joseph  A.  Dear, 
Assistant  Secretary. 

[PR  Doc.  95-14181  Filed  6-8-«5:  8:45  ami 
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NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Records  Schedules;  Availability  and 
Request  for  Comments 

AGENCY:  National  Archives  and  Records 

Administration,  Office  of  Records 

Administration. 

ACTION:  Notice'  of  availability  of 

proposed  records  schedules;  request  for 

comments. 

SUMMARY:  The  National  Archives  and 
Records  Administration  (NARA) 
publishes  notice  at  least  once  monthly 
of  certain  Federal  agency  requests  for 
records  disposition  authority  (records 
schedules).  Records  schedules  identify 
records  of  sufficient  value  to  warrant 
preservation  in  the  National  Archives  of 
the  United  States.  Schedules  also 
authorize  agencies  after  a  specified 
period  to  dispose  of  records  lacking 
administrative,  legal,  research,  or  other 
value.  Notice  is  published  for  records 
schedules  that  (1)  propose  the 
destruction  of  records  not  previously 
authorized  for  disposal,  or  (2)  reduce 
the  retention  period  for  records  already 
authorized  for  disposal.  NARA  invites 
public  comments  on  such  schedules,  as 
required  by  44  USC  3303a(a). 

DATES:  Request  for  copies  must  be 
received  in  writing  on  or  before  July  24, 
1995.  Once  the  appraisal  of  the  records 
is  completed,  NARA  will  send  a  copy  of 
the  schedule.  The  requester  will  be 
given  30  days  to  submit  conunents. 


ADDRESSES:  Address  requests  for  single 
copies  of  schedules  identified  in  this 
notice  to  the  Records  Appraisal  and 
Disposition  Division  (NIR),  National 
Ardiives  and  Records  Administration, 
College  Park,  MD  20740.  Requesters 
must  cite  the  control  number  assigned 
to  each  schedule  when  requesting  a 
copy.  The  control  number  appears  in 
the  parentheses  immediately  after  the 
name  of  the  requesting  agency. 
SUPPLEMENTARY  INFORMATION:  Each  year 
U.S.  Government  agencies  create 
billions  of  records  on  paper,  film, 
magnetic  tape,  and  other  media.  In  order 
to  control  this  accumulation,  agency 
records  managers  prepare  records 
schedules  specifying  when  the  agency 
no  longer  needs  the  records  and  what 
happens  to  the  records  after  this  period. 
Some  schedules  are  comprehensive  and 
cover  all  the  records  of  an  agency  or  one 
of  its  major  subdivisions.  These 
comprehensive  schedules  provide  for 
the  eventual  transfer  to  the  National 
Archives  of  historically  valuable  records 
and  authorize  the  disposal  of  all  other 
records.  Most  schedules,  however,  cover 
records  of  only  one  office  or  program  or 
a  few  series  of  records,  and  many  are 
updates  of  previously  approved 
schedules.  Such  schedules  also  may 
include  records  that  are  designated  for 
permanent  retention. 

Destruction  of  records  requires  the 
approval  of  the  Archivist  of  the  United 
States.  This  approval  is  granted  after  a 
thorough  study  of  the  records  that  takes 
into  account  their  administrative  use  by 
the  agency  of  origin,  the  rights  of  the 
Government  and  of  private  persons 
directly  affected  by  the  Government's 
activities,  and  historical  or  other  value. 

This  public  notice  identifies  the 
Federal  agencies  and  their  subdivisions 
requesting  disposition  authority, 
includes  the  control  number  assigned  to 
each  schedule,  and  briefly  describes  the 
records  proposed  for  disposal.  The 
records  schedule  contains  additional 
information  about  the  records  and  their 
disposition.  Further  information  about 
the  disposition  process  will  be 
furnished  to  each  requester. 

Schedules  Pending 

1.  Department  of  Commerce, 
Economic  Development  Administration 
(Nl-378-95-1).  Public  Works  Project 
Case  Files. 

2.  Department  of  Interior  (Nl-48-93- 
4).  Appointment  books  and  daily 
schedules  maintained  within  the  Office 
of  the  Secretary. 

3.  Department  of  State,  Bureau  of 
Legislative  Affairs  (Nl-59-95-8). 
Copies  of  documents  sent  to  Congress  in 
response  to  requests. 
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4.  Department  of  State,  Bureau  of 
Public  Affturs  (Nl-59-95-10). 
Electronic  print  files  for  publications  of 
the  Office  of  the  Historian. 

5.  Administration  for  Children  and 
Families  (Nl-292-95-1).  Reduction  in 
retention  period  for  audit  records. 

6.  Centers  for  Disease  Control  and 
Prevention  (Nl-442-95-2).  Infant 
Screening  Quality  Assurance  Program 
Records. 

7.  Environmental  Protection  Agency 
(Nl-412-94-3).  Revision  of  Superfund 
records  schedule. 

8.  Federal  Aviation  Administration 
(Nl-237-92-4).  Enforcement 
Information  System  tapes  (public  use 
tapes  are  proposed  for  permanent 
retention). 

9.  Federal  Retirement  Thrift 
Investment  Board  (Nl-474-95-1). 
Forms  filed  by  participants. 

10.  Office  of  Personnel  Management 
(Nl-478-95-1).  Application  records  for 
the  Federal  Executive  Institute. 

11.  Office  of  Personnel  Management 
(Nl-478-95-3).  Databases  on  Federal 
executive  positions  and  executive 
personnel. 

12.  United  States  Information  Agency, 
Office  of  Administration  (Nl-306-95- 
2).  Routine  and  facilitative  records 
relating  to  executive  reservists  and 
agency  programs. 

13.  United  States  Information  Agency, 
Bureau  of  Information  (Nl-306-95-6). 
Photographs  used  in  the  production  of 
USIA  World  and  predecessor  or 
successor  "house  publications." 

Dated:  May  26, 1995. 
Trudy  Huskamp  Peterson, 

Acting  Archivist  of  the  United  States. 

[PR  Doc  95-14119  Filed  6-»-fl5;  8:45  ami 
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Privacy  Act  of  1974;  Transfer  of 
Records 

AGENCY:  National  Archives  and  Records 
Administration  (NARA). 
ACTION:  Notice  of  transfer  of  records 
subject  to  the  Privacy  Act  to  the 
National  Archives. 

SUMMARY:  Records  retrievable  by 
personal  identifiers  which  are 
transferred  to  the  National  Archives  of 
the  United  States  are  exempt  from  most 
provisions  of  the  I*rivacy  Act  of  1974  (5 
U.S.C.  552a)  except  for  publication  of  a 
notice  in  the  Federal  Register.  NARA 
publishes  a  notice  of  the  records  newly 
transferred  to  the  National  Archives  of 
the  United  States  which  were 
maintained  by  the  originating  agency  as 
a  system  of  records  subject  to  the 
Privacy  Act. 


FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Michael  Kurtz,  Assistant  Archivist  for 
the  National  Archives,  on  (301)  713- 
7000. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  section  (l)(l)(3)  of  the 
Privacy  Act,  archival  records  transferred 
from  executive  branch  agencies  to  the 
National  Archives  of  the  United  States 
are  not  subject  to  the  provisions  of  the 
Act  relating  to  access,  disclosure,  and 
amendment.  The  Privacy  Act  does 
require  that  a  notice  appear  in  the 
Federal  Register  when  executive  branch 
systems  of  records  retrievable  by 
personal  identifiers  are  transferred  to 
the  National  Archives  of  the  United 
States.  After  transfer  of  records 
retrievable  by  personal  identifiers  to  the 
National  Archives  of  the  United  States, 
NARA  does  not  maintain  these  records 
as  a  separate  system  of  records.  NARA 
will  attempt  to  locate  specific  records 
about  an  individual  in  any  system  of 
records  described  in  a  Privacy  Act 
Notice  as  being  part  of  the  National 
Archives  of  the  United  States. 
Furthermore,  records  in  the  National 
Archives  of  the  United  States  may  not 
be  amended,  and  NARA  will  not 
consider  any  requests  for  amendment. 

Archival  records  maintained  by 
NARA  are  arranged  by  Record  Group 
depending  on  the  agency  of  origin. 
Within  each  Record  Group,  the  records 
are  arranged  by  series,  thereunder 
generally  by  filing  unit,  and  thereunder 
by  document  or  groups  of  documents. 
Tlie  arrangement  at  the  series  level  or 
below  is  generally  the  one  used  by  the 
originating  agency.  Usually,  a  system  of 
records  corresponds  to  a  series. 

In  this  notice,  each  system  is 
identified  by  the  system  name  iised  by 
the  executive  branch  agency  that 
accumulated  the  records.  That  system 
name  is  followed  by  information  in 
parentheses  about  the  National  Archives 
Record  Group  to  which  records  in  the 
system  have  been  allocated.  In  the 
section  of  the  notice  covering  categories 
of  records  in  the  system,  the  specific  • 
segment  of  the  system  transferred  to  the 
National  Archives  is  identified  by  the 
accession  number  assigned  to  the 
system  segment  when  it  was  transferred 
to  the  National  Archives  and  the  series 
title  associated  with  the  system  in  the 
National  Archives. 

The  following  systems  of  records,  or 
parts  thereof,  retrievable  by  personal 
identifiers  have  been  transferred  to  the 
National  Archives  since  the  last  notice 
published  at  58  FR  28633  (May  14, 
1993): 

1.  System  name:  Immigration  and 
Naturalization  Service  Index  System 
(part  of  National  Archives  Record  Group 


85,  Records  of  the  Immigration  and 
Naturalization  Service). 

System  location:  National  Archives  at 
College  Park,  8601  Adelphi  Road, 
College  Park,  MD  20740,  and  National 
Archives — Pacific  Northwest  Region, 
6125  Sand  Point  Way,  Seattle,  WA, 
98115. 

Categories  of  individuals  covered  by 
the  system:  Records  in  the  National 
Archives  cover:  (1)  Individuals  named 
or  referenced  in  documents  classified 
for  national  security  reasons;  (2)  aliens 
required  to  report  addresses;  (3) 
individuals  covered  by  provisions  of  the 
immigration  and  nationality  laws  of  the 
United  States;  (4)  individuals  named  in 
correspondence  received,  including  INS 
employees  and  past  employees;  federal, 
state,  and  local  officials;  and  members 
of  the  general  public;  (5)  examinations 
indexes;  (6)  Freedom  of  Information 
correspondence  control  index;  (7) 
individuals  who  have  arrived  or 
departed  by  aircraft  or  vessel  at  a  United 
States  port;  (8)  naturalization  and 
citizenship  indexes;  (9)  aliens  lawfully 
admitted  for  permanent  residence, 
commuters  and  other  authorized 
frequent  border  crossings,  and 
nonimmigrant  persons  other  than 
transients. 

Categories  of  records  in  the  system: 
Records  in  the  National  Archives  in 
Washington  covered  by  this  notice  are 
the  Statistical  Reporting  System,  1977- 
1991,  consisting  of  the  Deportations 
Series  (G-174),  Lawful  Immigrants 
Series  (G-173),  and  Required  Departure 
Series  (G-189).  This  system  contains 
data  files,  record  layouts,  codebooks, 
other  appropriate  docimientation,  and 
administrative,  immigration,  central 
subject,  class  146-13-0/146-13-2  case, 
and  class  146-13-2  legal  case  files. 
(NARA  Accession  Numbers  NN3-085- 
093-001  through  NN3-085-093-004, 
and  NN3-085-094-001  through  NN3- 
085-094-005).  Records  in  Seattle  are 
Chinese  Exclusion  Act  case  files,  1908- 
1943.  (NARA  Accession  Number  lONS- 
085-093-001). 

Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  purpose  of  such  uses:  Reference 
by  Government  officials,  scholars, 
students,  and  members  of  the  general 
public.  The  records  in  the  National 
Archives  of  the  United  States  are 
exempt  from  the  Privacy  Act  of  1974 
except  for  the  public  notice  required  by 
5  U.S.C.  552a(l)(l)(3).  Further 
information  about  uses  and  restrictions 
may  be  found  in  36  CFR  part  1256  and 
in  the  General  Notice  pubhshed  by  the 
National  Archives  and  Records 
Administration  in  40  FR  45786  (October 
2, 1975). 
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Policies  and  practices  for  storing, 
retrieving,  accessing,  retaining,  and 
disposing  of  records  in  the  system: 

a.  Storage:  Paper  records  in  archival 
containers. 

Electronic  database  stored  on 
magnetic  tape. 

b.  Retrievability:  Generally,  records 
are  indexed  and  retrievable  by  name 
and/or  "A"  or  "C"  file  number. 

c.  Safeguards:  Records  are  kept  in 
locked  stack  areas  accessible  only  to 
authorized  personnel  of  the  National 
Archives. 

d.  Retention  and  disposal:  Records  are 
retained  permanently. 

System  manager  and  address:  The 
system  manager  is  the  Assistant 
Archivist  for  Special  and  Regional 
Archives,  National  Archives  and 
Records  Administration,  7th  and 
Pennsylvania  Avenue,  NW,  Washington, 
DC  20408. 

Notification  procedures:  Individuals 
desiring  information  from  or  about  these 
records  should  direct  inquiries  to  the 
appropriate  system  manager. 

Records  access  procedures:  Upon 
request,  the  National  Archives  will 
attempt  to  locate  specific  records  about 
individuals  and  will  make  the  records 
available  subject  to  the  restrictions  set 
forth  in  36  CFR  part  1256.  Enough 
information  must  be  provided  to  permit 
the  National  Archives  to  locate  the 
records  in  a  reasonable  amount  of  time. 
Records  in  the  National  Archives  may 
not  be  amended  and  requests  for 
amendment  will  not  be  considered. 
More  information  regarding  access 
procedures  is  available  in  the  Guide  to 
the  National  Archives  of  the  United 
States,  which  is  sold  by  the 
Superintendent  of  Public  Documents, 
Government  Printing  Office, 
Washington,  DC  20402,  and  may  be 
consulted  at  the  National  Archives 
research  facilities  listed  in  36  CFR  part 
1253. 

2.  System  name:  Enlisted  Master  File 
Automated  System  (part  of  National 
Archives  Record  Group  24,  Records  of 
the  Bureau  of  Naval  Personnel). 

System  location:  National  Archives  at 
College  Park.  8601  Adelphi  Road. 
College  Park,  MB  20740. 

Categories  of  individuals  covered  by 
the  system:  Records  in  the  National 
Archives  cover  all  Navy  enlisted 
personnel:  active  and  inactive. 

Categories  of  records  in  the  system: 
Records  in  the  National  Archives 
covered  by  this  notice  include 
individual  personnel  records  of  all 
military  personnel  in  the  active  duty 
navy.  1990;  and  enlisted  personnel 
history  and  attrition  files,  1981.  (NARA 
Accession  Numbers  NN3-024-093-001 
and  NN3-024-093-002). 


Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  purpose  of  such  uses:  Reference 
by  Government  officials,  scholars, 
students,  and  members  of  the  general 
public.  The  records  in  the  National 
Archives  of  the  United  States  are 
exempt  from  the  Privacy  Act  of  1974 
except  for  the  public  notice  required  by 
5  U.S.C.  552a(l)(l)(3).  Further 
information  about  uses  and  restrictions 
may  be  found  in  36  CFR  part  1256  and 
in  the  Appendix  following  this  notice. 

Policies  and  practices  for  storing, 
retrieving,  accessing,  retaining,  and 
disposing  of  records  in  the  system: 

a.  Storage:  Electronic  database  stored 
on  magnetic  tape. 

b.  Retrievability:  Automated  records 
are  retrieved  by  social  security  number. 

c.  Safeguards:  Records  are  kept  in 
locked  stack  areas  accessible  only  to 
authorized  personnel  of  the  National 
Archives. 

d.  Retention  and  disposal:  Records  are 
retained  permanently. 

System  manager  and  address:  The 
system  manager  is  the  Assistant 
Archivist  for  Special  and  Regional 
Archives,  National  Archives  and 
Records  Administration.  7th  and 
Pennsylvania  Avenue.  NW., 
Washington.  DC  20408. 

Notification  procedures:  Individuals 
desiring  information  h'om  or  about  these 
records  should  direct  inquiries  to  the 
system  manager. 

Records  access  procedures:  Upon 
request,  the  National  Archives  will 
attempt  to  locate  specific  records  about 
individuals  and  will  make  the  records 
available  subject  to  the  restrictions  set 
forth  in  36  CFR  part  1256.  Enough 
information  must  be  provided  to  permit 
the  National  Archives  to  locate  the 
records  in  a  reasonable  amount  of  time. 
Records  in  the  National  Archives  may 
not  be  amended  and  requests  for 
amendment  will  not  be  considered. 
More  information  regarding  access 
procedures  is  available  in  the  Guide  to 
the  National  Archives  of  the  United 
States,  which  is  sold  by  the 
Superintendent  of  Public  Documents, 
Government  Printing  Office, 
Washington,  DC  20402.  and  may  be 
consulted  at  the  National  Archives 
research  facilities  listed  in  36  CFR  part 
1253. 

3.  System  name:  Officer  Master  File 
Automated  System  (part  of  National 
Archives  Record  Group  24,  Records  of 
the  Bureau  of  Naval  Personnel). 

System  location:  National  Archives  at 
College  Park,  8601  Adelphi  Road, 
College  Park,  MD  20740. 

Categories  of  individuals  covered  by 
the  system:  Records  in  the  National 
Archiveis  cover  all  Naval  officers: 


commissioned,  warrant,  active,  and 
inactive;  officer  candidates;  and  Naval 
Reserve  Officer  Training  Corps 
personnel. 

Categories  of  records  in  the  system: 
Records  in  the  National  Archives 
covered  by  this  notice  include 
individual  personnel  records  of  all 
military  personnel  in  the  active  duty 
Navy.  1990;  and  officer  history  and 
attrition  files.  1991-1992.  (NARA 
Accession  Numbers  NN3-O24-093-001, 
NN3-024-093-0G3,  and  NN3-024-093- 
004). 

Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  purpose  of  such  uses:  Reference 
by  Government  officials,  scholars, 
students,  and  members  of  the  general 
public.  The  records  in  the  National 
Archives  of  the  United  States  are 
exempt  from  the  Privacy  Act  of  1974 
except  for  the  public  notice  required  by 
5  U.S.C.  552a(l)(l)(3).  Further 
information  about  uses  and  restrictions 
may  be  found  in  36  CFR  part  1256  and 
in  the  Appendix  following  this  notice. 

Policies  and  practices  for  storing, 
retrieving,  accessing,  retaining,  and 
disposing  of  records  in  the  system: 

a.  Storage:  Electronic  database  stored 
on  magnetic  tape. 

b.  Retrievability:  Automated  records 
are  retrieved  by  social  security  account 
number. 

c.  Safeguards:  Records  are  kept  in 
locked  stack  areas  accessible  only  to 
authorized  personnel  of  the  National 
Archives. 

d.  Retention  and  disposal:  Records  are 
retained  permanently. 

System  manager  and  address:  The 
system  manager  is  the  Assistant 
Archivist  for  Special  and  Regional 
Archives.  National  Archives  and 
Records  Administration.  7th  and 
Pennsylvania  Avenue,  NW,  Washington. 
DC  20408. 

Notification  procedures:  Individuals 
desiring  information  from  or  about  these 
records  should  direct  inquiries  to  the 
system  manager. 

Records  access  procedures:  Upon 
request,  the  National  Archives  will 
attempt  to  locate  specific  records  about 
individuals  and  will  make  the  records 
available  subject  to  the  restrictions  set 
forth  in  36  CFR  part  1256.  Enough 
information  must  be  provided  to  permit 
the  National  Archives  to  locate  the 
records  in  a  reasonable  amount  of  time. 
Records  in  the  National  Archives  may 
not  be  amended  and  requests  for 
amendment  will  not  be  considered. 
More  information  regarding  access 
procedures  is  available  in  the  Guide  to 
the  National  Archives  of  the  United 
States,  which  is  sold  by  the 
Superintendent  of  Public  Doctunents. 
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Government  Printing  Office, 
Washington,  DC  20402,  and  may  be 
consulted  at  the  National  Archives 
research  facilities  listed  in  36  CFR  part 
1253. 

4.  System  name:  USAINSCOM 
Investigative  Files  System  (part  of 
National  Archives  Record  Group  319, 
Records  of  the  Army  Staff).  System 
location:  National  Archives  Building, 
7th  and  Pennsylvania  Avenue,  NW, 
Washington.  DC  20408. 

Categories  of  individuals  covered  by 
the  system:  Records  in  the  National 
Archives  cover  military  personnel  of  the 
U.S.  Army;  aliens  granted  limited  access 
authorization  to  U.S.  Defense 
Information;  EXDD  alien  personnel 
investigated  for  visa  purposes;  and 
individuals  about  whom  there  is 
reasonable  basis  to  believe  that  they  are 
engaged  in.  or  plan  to  engage  in  specific 
adverse  activities. 

Categories  of  records  in  the  system: 
Records  in  the  National  Archives 
covered  by  this  notice  include  Anny 
investigative  material,  technical 
coverage,  and  third  agency  material, 
1936-1976.  (NN3-319-093-001,  and 
NN3-319-094-001). 

Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  purpose  of  such  uses:  Reference 
by  Government  officials,  scholars, 
students,  and  members  of  the  general 
public.  The  records  in  the  National 
Archives  of  the  United  States  are 
exempt  from  the  Privacy  Act  of  1974 
except  for  the  public  notice  required  by 
5  U.S.C.  552a(l)(l)(3).  Further 
information  about  uses  and  restrictions 
may  be  found  in  36  CFR  part  1256  and 
in  the  General  Notice  published  by  the 
National  Archives  and  Records 
Administration  in  40  FR  45786  (October 
2, 1975). 

Policies  and  practices  for  storing, 
retrieving,  accessing,  retaining,  and 
disposing  of  records  in  the  system: 

a.  Storage:  Paper  records  stored  in 
archival  containers. 

b.  Retrievability:  Maintained  in 
alphabetical  order  by  surname  of 
individual. 

c.  Safeguards:  Records  are  kept  in 
locked  stack  areas  accessible  only  to 
authorized  personnel  of  the  National 
Archives. 

d.  Retention  and  disposal:  Records  are 
retained  permanently. 

System  manager  and  address:  The 
system  manager  is  the  Assistant 
Archivist  for  the  National  Archives, 
National  Archives  and  Records 
Administration.  8601  Adelphi  Road, 
College  Park,  MD  20740. 

Notification  procedures:  Individuals 
desiring  information  from  or  about  these 


records  should  direct  inquiries  to  the 
system  manager. 

Records  access  procedures:  Upon 
request,  the  National  Archives  will 
attempt  to  locate  specific  records  about 
individuals  and  will  make  the  records 
available  subject  to  the  restrictions  set 
forth  in  36  CFR  part  1256.  Enough 
information  must  be  provided  to  permit 
the  National  Archives  to  locate  the 
records  in  a  reasonable  amount  of  time. 
Records  in  the  National  Archives  may 
not  be  amended  and  requests  for 
amendinrat  Mill  not  be  considered. 
More  ififorrnatipn  regarding  access 
procedures  is  available  in  the  Guide  to 
the  National  Archives  of  the  United 
States,  whi9h^  is  sold  by  the 
Superintepdent  of  Public  Documents, 
Government  Printing  Office, 
Washington,  DC  20402.  and  may  be 
consumed  at  the  National  Archives 
research  facilities  listed  in  36  CFR  part 
1253. 

5.  System  name:  Biomedical  Research: 
Records  of  Subjects  in  National  Institute 
of  Dental  Research  Contracted 
Epidemiological  and  Biometric  Studies. 
HHS/NIH/NIDR  (part  of  NaUonal 
Archives  Record  Group  443,  Records  of 
the  National  Institutes  of  Health). 

System  location:  National  Archives  at 
College  Park.  8601  Adelphi  Road. 
College  Park,  MD  20740. 

Categories  of  individuals  covered  by 
the  system:  Records  in  the  National 
Archives  cover  volimtary  participants  in 
epidemiological  and  biometric  studies 
sponsored  by  NIDR  who  are  minors, 
both  males  and  females,  with  known  or 
suspected  diseases  or  disorders  of  the 
teeth  and  supporting  structures,  as  well 
as  normal  or  nonsuspect  individuals  in 
control  or  study  groups  for  purposes  of 
comparison. 

Categories  of  records  in  the  system: 
Records  in  the  National  Archives 
covered  by  this  notice  include  the 
Survey  of  Oral  Health  in  U.S.  School 
Children,  1986-1987.  (NARA  Accession 
Number  NN3-443-093-003).  Public  use 
data  file  documentation  and  survey 
methodology  are  also  included. 

Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  purpose  of  such  uses:  Reference 
by  Government  officials,  scholium, 
students,  and  members  of  the  general 
public.  The  records  in  the  National 
Archives  of  the  United  States  are 
exempt  from  the  Privacy  Act  of  1974 
except  for  the  public  notice  required  by 
5  U.S.C.  552a(l)(l)(3).  Further 
information  about  uses  and  restrictions 
may  be  found  in  36  CFR  part  1256  and 
in  die  Appendix  foUoudng  this  notice. 

Policies  and  practices  for  storing, 
retrieving,  accessing,  retaining,  and 
disposing  of  records  in  the  system: 


a.  Storage:  Electronic  records  on 
magnetic  tape.  Paper  records  in  archival 
containers.       * 

b.  Retrievability:  Information  is 
retrieved  by  name  and/or  a  participant 
identification  number. 

c.  Safeguards:  Records  are  kept  in 
locked  stack  areas  accessible  only  to 
authorized  persoiuiel  of  the  National 
Archives. 

d.  Retention  and  disposal:  Records  are 
retained  permanently. 

System  manager  and  address:  The 
system  manager  is  the  Assistant 
Archivist  for  Special  and  Regional 
Archives,  National  Archives  and 
Records  Administration,  7th  and 
Pennsylvania  Avenue,  NW,  Washington, 
DC  20408. 

Notification  procedures:  Individuals 
desiring  information  from  or  about  these 
records  should  direct  inquiries  to  the 
system  manager. 

Records  access  procedures:  Upon 
request,  the  National  Archives  will 
attempt  to  locate  specific  records  about 
individuals  and  will  make  the  records 
available  subject  to  the  restrictions  set 
forth  in  36  CFR  part  1256.  Enough 
information  must  be  provided  to  permit 
the  National  Archives  to  locate  the 
records  in  a  reasonable  amount  of  time. 
Records  in  the  National  Archives  may 
not  be  amended  and  requests  for 
amendment  will  not  be  considered. 
More  information  regarding  access 
procedures  is  available  in  the  Guide  to 
the  National  Archives  of  the  United 
States,  which  is  sold  by  the 
Superintendent  of  PubUc  Documents, 
Government  Printing  Office. 
Washington,  DC  20402,  and  may  be 
consuhed  at  the  National  Archives 
research  facilities  listed  in  36  CFR  part 
1253. 

6.  System  name:  Clinical  Research: 
Records  of  Subjects  in  Intramural 
Research.  Epidemiology,  Demography 
and  Biometry  Studies  on  Aging,  HHS/ 
NIH/NIA  (part  of  National  Archives 
Record  Group  443,  Records  of  the 
National  Institutes  of  Health). 

System  location:  National  Archives  at 
College  Park.  8601  Adelphi  Road, 
College  Park,  MD  20740. 

Categories  of  individuals  covered  by 
the  system:  Records  in  the  National 
Archives  cover  individuals  whose 
physical,  genetic,  social,  psychological, 
cultural,  economic,  environmental, 
behavioral,  pharmacologicaL  or 
nutritional  conditions  or  habits  are 
studied  in  relationship  to  the  normal 
aging  process  and/or  diseases  and  other 
normal  or  abnormal  physical  or 
'psychological  conditions  of  the  aged. 

Categories  of  records  in  the  system: 
Records  in  the  National  Archives 
covered  by  this  notice  include 
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Established  Populations  for 
Epidemiologic  Studies  of  the  Elderly. 
1981-1983,  (EPESE).  (NAftA  Accession 
Number  NN3-443-093-004).  Public  use 
data  file  along  with  machine-readable 
codebook/dociunentation  and  paper 
copy  codebook.  data  collection 
instrument .  and  frequencies  are  also 
included. 

Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  purpose  of  such  uses:  Reference 
by  Government  officials,  scholars, 
students,  and  members  of  the  general 
public.  The  records  in  the  National 
Archives  of  the  United  States  are 
exempt  from  the  Privacy  Act  of  1974 
except  for  the  public  notice  required  by 
5  U.S.C.  552a(l)(l)(3).  Further 
information  about  uses  and  restrictions 
may  be  found  in  36  CFR  part  1256  and 
in  the  Appendix  following  this  notice. 

Pohcies  and  practices  for  storing, 
retrieving,  accessing,  retaining,  and 
disposing  of  records  in  the  system: 

a.  Storage:  Electronic  records  on 
magnetic  tape.  Paper  records  in  archival 
containers. 

b.  Retrievability:  Information  is 
retrieved  by  name,  code  number  and/or 
social  security  number. 

c.  Safeguards:  Records  are  kept  in 
locked  stack  areas  accessible  only  to 
authorized  persormel  of  the  National 
Archives. 

d.  Retention  and  disposal:  Records  are 
retained  permanently. 

System  manager  and  address:  The 
system  manager  is  the  Assistant 
Archivist  for  Special  and  Regional 
Archives,  National  Archives  and 
Records  Administration,  7th  and 
Pennsylvania  Avenue,  NW,  Washington, 
DC  20408. 

Notification  procedures:  Individuals 
desiring  information  from  or  about  these 
records  should  direct  inquiries  to  the 
system  manager. 

Records  access  procedures:  Upon 
request,  the  National  Archives  will 
attempt  to  locate  specific  records  about 
individuals  and  will  make  the  records 
available  subject  to  the  restrictions  set 
forth  in  36  CFR  part  1256.  Enough 
information  must  be  provided  to  permit 
the  National  Archives  to  locate  the 
records  in  a  reasonable  amount  of  time. 
Records  in  the  National  Archives  may 
not  be  amended  and  requests  for 
amendment  wiH  not  be  considered. 
More  information  regarding  access 
procedures  is  available  in  the  Guide  to 
the  National  Archives  of  the  United 
States,  which  is  sold  by  the 
Superintendent  of  Public  Documents, 
Government  Printing  Office, 
Washington,  DC  20402,  and  may  be 
coBsuUed  at  the  National  Archives 


research  fiacilities  listed  in  36  CFR  part 
1253. 

7.  System  name:  Directorate  of 
Operations  Records  System  (part  of 
National  Archives  Record  Group  226, 
Records  of  the  Office  of  Strategic 
Services). 

System  location:  National  Archives 
Building.  7th  and  Pennsylvania  Avenue. 
NW,  Washington,  DC  20408. 

Categories  of  individuals  covered  by 
the  system:  Records  in  the  National 
Archives  cover  individuals  who  are  of 
foreign  intelligence  or  foreign 
counterintelligence  interest  to  the  CIA. 

Categories  of  records  in  the  system: 
Records  in  the  National  Archives 
covered  by  this  notice  are  central  files, 
OSS  station  special  funds  finance 
records,  Washington  OSS  operation  and 
support  records,  OSS  field  office  files, 
OSS  Washington/London  Special  Funds 
Branch  records,  and  miscellaneous 
documents,  1941-1951.  (NARA 
Accession  Numbers  NN3-226-093-O01, 
NN3-226-093-002.  and  NN3-226-094- 
001). 

Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  purpose  of  such  uses:  Reference 
by  Government  officials,  scholars, 
students,  and  members  of  the  general 
public.  The  records  in  the  National 
Archives  of  the  United  States  are 
exempt  &x>m  the  Privacy  Act  of  1974 
except  for  the  public  notice  required  by 
5  U.S.C.  552a(l)(l)(3).  Further 
information  about  uses  and  restrictions 
may  be  found  in  36  CFR  part  1256  and 
in  the  General  Notice  published  by  the 
National  Archives  and  Records 
Administration  in  40  FR  45786  (October 
2. 1975). 

Policies  and  practices  for  storing, 
retrieving,  accessing,  retaining,  and 
disposing  of  records  in  the  system: 

a.  Storage:  Paper  records  in  archival 
containers. 

b.  Retrievability:  By  name. 

c.  Safeguards:  Records  are  kept  in 
locked  stack  areas  accessible  only  to 
authorized  personnel  of  the  National 
Archives. 

d.  Retention  and  disposal:  Records  are 
retained  permanently. 

System  manager  and  address:  The 
system  manager  is  the  Assistant 
Archivist  for  the  National  Archives, 
National  Archives  and  Records 
Adminisdtitiaii,  S601  Adelphi  Read, 
College  Park,  MD,  20740 

Notification  procedures:  Individuals 
desiring  information  from  or  about  these 
records  should  direct  inquiries  to  the 
system  manager. 

Records  access  procedures:  Upon 
request,  the  National  Archives  will 
attempt  to  locate  specific  records  about 
individuals  and  will  make  the  records 


available  subject  to  the  restrictions  set 
forth  in  36  CFR  part  1256.  Enough 
information  must  be  provided  to  permit 
the  National  Archives  to  locate  the 
records  in  a  reasonable  amount  of  time. 
Records  in  the  National  Archives  may 
not  be  amended  and  requests  for 
amendment  will  not  be  considered. 
More  information  regarding  access 
procedures  is  available  in  the  Guide  to 
the  National  Archives  of  the  United 
States,  which  is  sold  by  th^ 
Superintendent  of  Public  Documents, 
Government  Printing  Office, 
Washington,  DC  20402,  and  may  be 
consulted  at  the  National  Archives 
research  facilities  listed  in  36  CFR  part 
1253. 

8.  System  name:  General  Personnel 
Records;  File  on  Position  Classification 
Appeals,  )ob  Grading  Appeals,  and 
Retained  Grade  or  Pay  Appeals;  and 
Appeal  and  Administrative  Review 
Records  (part  of  National  Archives 
Record  Group  146,  Records  of  the  U.  S. 
Civil  Service  Commission,  and  part  of 
National  Archives  Record  Group  478, 
Records  of  the  Office  of  Personnel 
Management). 

System  location:  National  Archives  at 
College  Park,  8601  Adelphi  Road, 
College  Park,  MD  20740,  and  National 
.\rchives  Building,  7th  and 
Pennsylvania  Avenue,  NW,  Washington, 
DC  20408. 

Categories  of  individuals  covered  by 
the  system:  Records  in  the  National 
Archives  cover  current  and  former 
Federal  employees  as  defined  in  5 
U.S.C.  2105,  current  and  former  Federal 
employees  who  have  filed  a  position 
classification  appeal  and  a  retained 
grade  or  pay  appeal,  and  current  and 
former  Federal  employees  of  the  OPM. 

Categories  of  records  in  the  system: 
Records  in  the  National  Archives 
covered  by  this  notice  include  the 
Central  Personnel  Data  File  (CPDF), 
1977  through  1983,  comprising 
electronic  databases  of  personal  and 
employment-related  information  on 
Federal  workers.  (NARA  Accession 
Numbers  NN3-1 46-093-001,  NN3^78- 
093-002.  and  NN3-478-094-001).  A 
definitive  list  of  CPDF  data  elements  is 
contained  in  Federal  Personnel  Manual 
Supplement  293-31,  Personnel  Data 
Standards.  Also,  included  are 
organizational  and  functional  files 
docuflienting  both  internal  and  external 
Civil  Service  Commission  operations, 
policies,  and  precedents.  1920-1964. 
(NARA  Accession  Number  NN3-146- 
094-004). 

Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  purpose  of  such  uses:  Reference 
by  Government  officials,  scholars, 
students,  and  members  of  the  general 
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public.  The  records  in  the  National 
Archives  of  the  United  States  are 
exempt  from  the  Privacy  Act  of  1974 
except  for  the  public  notice  required  by 
5  U.S.C.  552a(l)(l)(3).  Further 
information  about  uses  and  restrictions 
may  be  found  in  36  CFR  part  1256  and 
in  the  General  Notice  published  by  the 
National  Archives  and  Records 
Administration  in  40  FR  45786  (October 
2, 1975). 

Policies  and  practices  for  storing, 
retrieving,  accessing,  retaining,  and 
disposing  of  records  in  the  system: 

a.  Storage:  Electronic  database  stored 
on  magnetic  tafw.  Paper  records  in 
archival  containers. 

b.  Retrievability:  These  records  are 
retrieved  by  various  combinations  of 
name,  birth  date,  social  sec\irity 
number,  or  identification  nimiber  of  the 
individual  on  whom  they  are 
maintained. 

c.  Safeguards:  Records  are  kept  in 
locked  stack  areas  accessible  only  to 
authorized  personnel  of  the  National 
Archives. 

d.  Retention  and  disposal:  Records  are 
retained  permanently. 

System  manager  and  address:  The 
system  manager  (for  electronic  records) 
is  the  Assistant  Archivist  for  Special 
and  Regional  Archives,  National 
Archives  and  Records  Administration, 
7th  and  Pennsylvania  Avenue  NW., 
Washington,  DC  20408,  and  (for  textual 
records)  the  Assistant  Archivist  for  the 
National  Archives,  National  Archives 
and  Records  Administration,  8601 
Adelphi  Road,  College  Park.  MD  20740. 

Notification  procedures:  Individuals 
desiring  information  from  or  about  these 
records  should  direct  inquiries  to  the 
system  manager. 

Records  access  procedures:  Upon 
request,  the  National  Archives  will 
attempt  to  locate  specific  records  about 
individuals  and  will  make  the  records 
available  subject  to  the  restrictions  set 
forth  in  36  CFR  part  1256.  Enough 
information  must  be  provided  to  permit 
the  National  Archives  to  locate  the 
records  in  a  reasonable  amount  of  time. 
Records  in  the  National  Archives  may 
not  be  amended  and  requests  for 
amendment  will  not  be  considered. 
More  information  regarding  access 
procedures  is  available  in  the  Guide  to 
the  National  Archives  of  the  United 
States,  which  is  sold  by  the 
Superintendent  of  Public  Documents, 
Government  Printing  Office, 
Washington,  DC  20402,  and  may  be 
consulted  at  the  National  Archives 
research  facilities  listed  in  36  CFR  part 
1253. 

9.  System  name:  Criminal  Case  Files 
(part  of  National  Archives  Record  Group 


118,  Records  of  U.S.  Attorneys  and 

Marshals). 

System  location:  National  Archives — 
Mid-Atlantic  Region,  9th  and  Market 
Streets,  Room  1350,  Philadelphia,  PA 
19107;  and  National  Archives — 
Southeast  Region,  1557  St.  Joseph 
Avenue,  East  Point,  GA  30344. 

Categories  of  individuals  covered  by 
the  system:  Records  in  the  National 
Archives  cover  (a)  individuals  charged 
with  violations;  (b)  individuals  being 
investigated  for  violations;  (c)  defense 
counsel(s);  (d)  information  sources;  (e) 
individuals  relevant  to  development  of 
criminal  cases;  (f)  individuals 
investigated,  but  prosecution  declined; 
(g)  individuals  referred  to  in  potential  or 
actual  cases  and  matters  of  concern  to 
a  U.S.  attorney's  office;  and  individuals 
placed  into  the  Department's  Pretrial 
Diversion  Program. 

Categories  of  records  in  the  system: 
Records  in  the  National  Archives 
covered  by  this  notice  include  (in 
Philadelphia)  case  files  for  significant 
cases,  1970-1978  and  1980-1981. 
(NARA  Accession  Nimibers  3NS-118- 
093-008,  3NS-1 18-093-009,  3NS-118- 
093-010,  and  3NS-118-093-013.)  Also 
(in  East  Point),  a  single  significant 
criminal  case  ft^m  Nashville,  1946. 
(NARA  Accession  Number  4NS-118- 
093-011.) 

Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  purpose  of  such  uses:  Reference 
by  Government  officials,  scholars, 
students,  and  members  of  the  general 
public.  The  records  in  the  National 
Archives  of  the  United  States  are 
exempt  from  the  Privacy  Act  of  1974 
except  for  the  public  notice  required  by 
5  U.S.C.  552a(l)(l){3).  Further 
information  about  uses  and  restrictions 
may  be  found  in  36  CFR  part  1256  and 
in  the  apf)endix  following  this  notice. 

Policies  and  practices  for  storing, 
retrieving,  accessing,  retaining,  and 
disposing  of  records  in  the  system: 

a.  Storage:  Paper  records  stored  in 
archival  containers. 

b.  Retrievability:  Primarily  by  name  of 
person,  case  number,  complaint  or  court 
docket  number. 

c.  Safeguards:  Records  are  kept  in 
locked  stack  areas  accessible  only  to 
authorized  personnel  of  the  National 
Archives. 

d.  Retention  and  disposal:  Records  are 
retained  permanently. 

System  manager  and  address:  The 
system  manager  is  the  Assistant 
Archivist  for  Special  and  Regional 
Archives,  National  Archives  and 
Records  Administration,  7th  and 
Permsylvania  Avenue-NW.,  Washington, 
DC  20408. 


Notification  procedures:  Individuals 
desiring  inforniation  from  or  about  these 
records  should  direct  inquiries  to  the 
system  manager. 

Records  access  procedures:  Upon 
request,  the  National  Archives  will 
attempt  to  locate  specific  records  about 
individuals  and  will  make  the  records 
available  subject  to  the  restrictions  set 
forth  in  36  CFR  part  1256.  Enough 
information  must  be  provided  to  permit 
the  National  Archives  to  locate  the 
records  in  a  reasonable  amount  of  time. 
Records  in  the  National  Archives  may 
not  be  amended  and  requests  for 
amendment  will  not  be  considered. 
More  information  regarding  access 
procedures  is  available  in  the  Guide  to 
the  National  Archives  of  the  United 
States,  which  is  sold  by  the 
Superintendent  of  Public  Documents. 
Government  Printing  Office. 
Washington,  DC  20402,  and  may  be 
consulted  at  the  National  Archives 
research  facilities  listed  in  36  CFR  part 
1253. 

10.  System  name:  Civil  Case  Files 
(part  of  National  Archives  Record  Group 
118,  Records  of  U.S.  Attorneys  and 
Marshals). 

System  location:  National  Archives — 
Mid -Atlantic  Region,  9th  and  Market 
Streets,  Room  1350.  Philadelphia.  PA 
19107. 

Categories  of  individuals  covered  by 
the  system:  Records  in  the  National 
Archives  cover  (1)  individuals  being 
investigated  in  anticipation  of  civil 
suits;  (2)  individuals  involved  in  civil 
suits;  (3)  defense  counsel(s);  (4) 
information  sources;  and  (5)  individuals 
relevant  to  the  development  of  civil 
suits. 

Categories  of  records  in  the  system: 
Records  in  the  National  Archives 
covered  by  this  notice  include  case  files 
for  significant  cases,  1970-1978  and 
1980-1981.  (NARA  Accession  Numbers 
3NS-118-093-008,  3NS-1 18-093-009, 
3NS-118-093-010,  and  3NS-118-093- 
013.)  Also,  the  case  file  for  U.S.  vs. 
Riccobene,  1982.  (NARA  Accession 
Number  3NS-1 18-093-012.) 

Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  purpose  of  such  uses:  Reference 
by  Government  officials,  scholars, 
students,  and  members  of  the  general 
public.  The  records  in  the  National 
Archives  of  the  United  States  are 
exempt  from  the  Privacy  Act  of  1974 
except  for  the  public  notice  required  by 
5  U.S.C.  552a(l)(l)(3).  Further 
information  about  uses  and  restrictions 
may  be  found  in  36  CFR  part  1256  and 
in  the  appendix  following  this  notice. 

Policies  and  practices  for  storing, 
retrieving,  accessing,  retaining,  and 
disposing  of  records  in  the  system: 


/ 
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a.  Storage:  Paper  records  stored  in 
arcliival  containers. 

b.  Retrievability:  Primarily  by  name  of 
person,  case  number,  complaint  or  court 
docket  number. 

c.  Safeguards:  Records  are  kept  in 
locked  stack  areas  accessible  only  to 
authorized  personnel  of  the  National 
Archives. 

d.  Retention  and  disposal:  Records  are 
retained  permanently. 

System  manager  and  address:  The 
system  manager  is  the  Assistant 
Archivist  for  Special  and  Regional 
Archives,  National  Archives  and 
Records  Administration,  7th  and 
Pennsylvania  Avenue  NW.,  Washington, 
DC  20408. 

Notification  procedures:  Individuals 
desiring  information  from  or  about  these 
records  should  direct  inquiries  to  the 
system  manager. 

Records  access  procedures:  Upon 
request,  the  National  Archives  will 
attempt  to  locate  sp)ecific  records  about 
individuals  and  will  make  the  records 
available  subject  to  the  restrictions  set 
forth  in  36  CFR  part  1256.  Enough 
information  must  be  provided  to  permit 
the  National  Archives  to  locate  the 
records  in  a  reasonable  amount  of  time. 
Records  in  the  National  Archives  may 
not  be  amended  and  requests  for 
amendment  will  not  be  considered. 
More  information  regarding  access 
procedures  is  available  in  the  Guide  to 
the  National  Archives  of  the  United 
States,  which  is  sold  by  the 
Superintendent  of  Public  Documents, 
Government  Printing  Office, 
Washington,  DC  20402,  and  may  be 
consulted  at  the  National  Archives 
research  facilities  listed  in  36  CFR  part 
1253. 

11.  System  name:  Records  of 
Participants  in  Programs  and 
Respondents  in  Surveys  Used  to 
Evaluate  Programs  of  the  National 
Institutes  of  Health.  HHS/NIH/OD  (part 
of  National  Archives  Record  Group  443, 
Records  of  the  National  Institutes  of 
Health). 

System  location:  National  Archives  at 
College  Park,  8601  Adelphi  Road, 
College  Park,  MD  20740. 

Categories  of  individuals  covered  by 
the  system:  Records  in  the  National 
Archives  cover  those  who  provide 
information  or  opinions  that  are  useful 
in  evaluating  programs  or  activities  of 
the  NIH,  other  persons  who  have 
participated  in  or  benefitted  from  NIH 
programs  or  activities;  or  other  persons 
included  in  evaluation  studies  for 
purposes  of  comparison. 

Cfategories  of  records  in  the  system: 
Records  in  the  National  Archives 
covered  by  this  notice  include  Research 
Analysis  and  Evaluation  Branch  NQ 


Grant  Principal  Investigator  Files,  1938- 
1990.  Includes  resumes,  grant  summary 
statements,  and  progress  reports 
arranged  by  investigator's  name.  (NARA 
Accession  Numbers  NN3-443-093-005 
and  NN3-443-093-007). 

Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  purpose  of  such  uses:  Reference 
by  Government  officials,  scholars, 
students,  and  members  of  the  general 
public.  The  records  in  the  National 
Archives  of  the  United  States  are 
exempt  from  the  Privacy  Act  of  1974 
except  for  the  public  notice  required  by 
5  U.S.C.  552a(l)(l)(3).  Further 
information  about  uses  and  restrictions 
may  be  found  in  36  CFR  part  1256  and 
in  the  General  Notice  published  by  the 
National  Archives  and  Records 
Administration  in  40  FR  45786  (October 
2, 1975). 

Policies  and  practices  for  storing, 
retrieving,  accessing,  retaining,  and 
disposing  of  records  in  the  system: 

a.  Storage:  Paper  records  in  archival 
containers. 

b.  Retrievability:  Information  is 
retrieved  by  name  and/or  participant 
identification  number  within  each 
evaluation  study. 

c.  Safeguards:  Records  are  kept  in 
locked  stack  areas  accessible  only  to 
authorized  personnel  of  the  National 
Archives. 

d.  Retention  and  disposal:  Records  are 
retained  permanently. 

System  manager  and  address:  The 
system  manager  is  the  Assistant 
Archivist  for  the  National  Archives, 
National  Archives  and  Records 
Administration,  8601  Adelphi  Road, 
College  Park,  MD,  20740. 

Notification  procedures:  Individuals 
desiring  information  from  or  about  these 
records  should  direct  inquiries  to  the 
system  manager. 

Records  access  procedures:  Upon 
request,  the  National  Archives  will 
attempt  to  locate  specific  records  about 
individuals  and  will  make  the  records 
available  subject  to  the  restrictions  set 
forth  in  36  CFR  part  1256.  Enough 
information  must  be  provided  to  permit 
the  National  Archives  to  locate  the 
records  in  a  reasonable  amount  of  time. 
Records  in  the  National  Archives  may 
not  be  amended  and  requests  for 
amendment  will  not  be  considered. 
More  information  regarding  access 
procedures  is  available  in  the  Guide  to 
the  National  Archives  of  the  United 
States,  which  is  sold  by  the 
Superintendent  of  Public  Documents, 
Government  Printing  Office, 
Washington,  DC  20402,  and  may  be 
consulted  at  the  National  Archives 
research  facilities  listed  in  36  CFR  part 
1253. 


12.  System  name:  Personnel  Files- 
TVA  (part  of  National  Archives  Record 
Group  142,  Records  of  the  Tennessee 
Valley  Authority). 

System  location:  National  Archives  at 
College  Park,  8601  Adelphi  Road, 
College  Park.  MD  20740. 

Categories  of  individuals  covered  by 
the  system:  Records  in  the  National 
Archives  cover  current  and  former  TVA 
employees  and  applicants  for 
employment. 

Categories  of  records  in  the  system: 
Records  in  the  National  Archives 
covered  by  this  notice  include  the 
Human  Resource  Information  System 
(HRS)-formerly  Employee  Information 
System  (EIS),  Annual  Snapshot,  1985- 
1993,  with  documentation;  unaltered 
restricted  version  and  public  use 
version.  (NARA  Accession  Numbers 
NN3-142-92-002  through  NN3-142- 
092-O08,  NN3-142-094-001,  and  NN3- 
142-094-002). 

Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  purpose  of  such  uses:  Reference 
by  Government  officials,  scholars, 
students,  and  members  of  the  general 
public.  The  records  in  the  National 
Archives  of  the  United  States  are 
exempt  from  the  Privacy  Act  of  1974 
except  for  the  public  notice  required  by 
5  U.S.C.  552a(l)(l)(3).  Further 
information  about  uses  and  restrictions 
may  be  found  in  36  CFR  part  1256  and 
in  the  Appendix  followirig  this  notice. 

Policies  and  practices  for  storing, 
retrieving,  accessing,  retaining,  and 
disposing  of  records  in  the  system: 

a.  Storage:  Electronic  records  on 
magnetic  tape.  Paper  records  in  archival 
containers. 

b.  Retrievability:  Records  are  indexed 
by  name  and  social  security  number. 

c.  Safeguards:  Records  are  kept  in 
locked  stack  areas  accessible  only  to 
authorized  personnel  of  the  National 
Archives. 

d.  Retention  and  disposal:  Records  are 
retained  permanently. 

System  manager  and  address:  The 
system  manager  is  the  Assistant 
Archivist  for  Special  and  Regional 
Archives,  National  Archives  and 
Records  Administration,  7th  and 
Pennsylvania  Avenue.  NW., 
Washington,  DC  20408. 

Notification  procedures:  Individuals 
desiring  information  from  or  about  these 
records  should  direct  inquiries  to  the 
system  manager. 

Records  access  procedures:  Upon 
request,  the  National  Archives  will 
attempt  to  locate  specific  records  about 
individuals  and  will  make  the  records 
available  subject  to  the  restrictions  set 
forth  in  36  CFR  part  1256.  Enough 
information  must  be  provided  to  permit 


the  National  Archives  to  locate  the 
records  in  a  reasonable  amount  of  time. 
Records  in  the  National  Archives  may 
not  be  amended  and  requests  for 
amendment  will  not  be  considered. 
More  information  regarding  access 
procedures  is  available  in  the  Guide  to 
the  National  Archives  of  the  United 
States,  which  is  sold  by  the 
Superintendent  of  Public  Documents, 
Government  Printing  Office, 
Washington.  DC  20402.  and  may  be 
consulted  at  the  National  Archives 
research  facilities  listed  in  36  CFR  part 
1253. 

13.  System  name:  General  Files  of  the 
Office  of  the  Attorney  General  (part  of 
National  Archives  Record  Group  60, 
General  Records  of  the  Department  of 
Justice). 

System  location:  National  Archives 
Building,  7th  and  Pennsylvania  Avenue, 
NW..  Washington,  DC  20408. 

Categories  of  individuals  covered  by 
the  system:  Records  in  the  National 
Archives  cover  individuals  who  relate 
to  official  Federal  investigations,  policy 
decisions,  and  administrative  matters  of 
such  significance  that  the  Attorney 
General  maintains  information  indexed 
to  the  name  of  that  individual 
including,  but  not  limited  to,  subjects  of 
litigation,  targets  of  investigations, 
members  and  staff  members  of  Congress, 
upper  echelon  government  officials,  and 
individuals  of  national  prominence  or 
notoriety. 

Categories  of  records  in  the  system: 
Records  in  the  National  Archives 
covered  by  this  notice  include  files  of 
Robert  L.  Keuch,  Sp>ecial  Counsel  to  the 
Attorney  General  on  the  House  Select 
Committee  on  Assassinations,  1977- 
1979.  (NARA  Accession  Number  NN3- 
060-092-004). 

Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  purpose  of  such  uses:  Reference 
by  Government  officials,  scholars, 
students,  and  members  of  the  general 
public.  The  records  in  the  National 
Archives  of  the  United  States  are 
exempt  from  the  Privacy  Act  of  1974 
except  for  the  public  notice  required  by 
5  U.S.C.  552a(l)(l)(3).  Further 
information  about  uses  and  restrictions 
may  be  found  in  36  CFR  part  1256  and 
in  (he  General  Notice  published  by  the 
National  Archives  and  Records 
Administration  in  40  FR  45786  (October 
2. 1975). 

Policies  and  practices  for  storing, 
retrieving,  accessing,  retaining,  and 
disposing  of  records  in  the  system: 

a.  Storage:  Paper  records  in  archival 
containers. 

b.  Retrievability:  Records  created 
before  1975  are  indexed  and  retrieved 
manually  by  subject  title.  Records 


created  since  1975  are  indexed  and 
retrieved  manually  by  subject  title, 
individual's  name,  the  department 
component  which  created  the  record, 
and  by  name  of  the  Attorney  General 
under  whose  administration  the  records 
were  created. 

c.  Safeguards:  Records  are  kept  in 
locked  stack  areas  accessible  only  to 
authorized  personnel  of  the  National 
Archives. 

d.  Retention  and  disposal:  Records  are 
retained  permanently. 

System  manager  and  address:  The 
system  manager  is  the  Assistant 
Archivist  for  the  National  Archives. 
National  Archives  and  Records 
Administration,  8601  Adelphi  Road, 
College  Park,  MD  20740. 

Notification  procedures:  Individuals 
desiring  information  from  or  about  these 
records  should  direct  inquiries  to  the 
system  manager. 

Records  access  procedures:  Upon 
request,  the  National  Archives  will 
attempt  to  locate  specific  records  about 
individuals  and  will  make  the  records 
available  subject  to  the  restrictions  set 
forth  in  36  CFR  part  1256.  Enough 
information  must  be  provided  to  permit 
the  National  Archives  to  locate  the 
records  in  a  reasonable  amount  of  time. 
Records  in  the  National  Archives  may 
not  be  amended  and  requests  for 
amendment  will  not  be  considered. 
More  information  regarding  access 
procedures  is  available  in  the  Guide  to 
the  National  Archives  of  the  United 
States,  which  is  sold  by  the 
Superintendent  of  Public  Documents, 
Government  Printing  Office, 
Washington.  DC  20402,  and  may  be 
consulted  at  the  National  Archives 
research  facilities  listed  in  36  CFR  part 
1253. 

14.  System  name:  Executive  Clemency 
Files  (part  of  National  Archives  Record 
Group  204,  Records  of  the  Office  of  the 
Pardon  Attorney). 

System  location:  National  Archives 
Building.  7th  and  Pennsylvania  Avenue. 
NW.,  Washington.  DC  20408. 

Categories  of  individuals  covered  by 
the  system:  Records  in  the  National 
Archives  cover  individuals  who  have 
applied  for  or  been  granted  executive 
clemency. 

Categories  of  records  in  the  system: 
Records  in  the  National  Archives 
covered  by  this  notice  include  Pardon 
Attorney  Index/Docket  Cards.  1945- 
1969.  (NARA  Accession  Number  NN3- 
204-092-002). 

Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  purpose  of  such  uses:  Reference 
by  Government  of^cials,  scholars, 
students,  and  members  of  the  general 
public.  'The  records  in  the  National 


Archives  of  the  United  States  are 
exempt  from  the  Privacy  Act  of  1974 
except  for  the  public  notice  required  by 
5  U.S.C.  552a(l)(l){3).  Further 
information  about  uses  and  restrictions 
may  be  foimd  in  36  CFR  part  1256  and 
in  Uie  Appendix  following  this  notice. 

Policies  and  practices  for  storing, 
retrieving,  accessing,  retaining,  and 
disposing  of  records  in  the  system: 

a.  Storage:  Paper  records  stored  in 
archival  containers. 

b.  Retrievability:  Information  is 
retrieved  by  reference  to  the  file  number 
assigned  to  the  name  of  each  applicant 
for  clemency. 

c.  Safeguards:  Records  are  kept  in 
locked  stack  areas  accessible  only  to 
authorized  personnel  of  the  National 
Archives. 

d.  Retention  and  disposal:  Records  are 
retained  permanently. 

System  manager  and  address:  The 
system  manager  is  the  Assistant 
Archivist  for  the  National  Archives, 
National  Archives  and  Records 
Administration,  8601  Adelphi  Rd.,    „. 
College  Park,  MD  20740. 

Notification  procedures:  Individuals 
desiring  information  from  or  about  these 
records  should  direct  inquiries  to  the 
system  manager. 

Records  access  procedures:  Upon 
request,  the  National  Archives  will 
attempt  to  locate  specific  records  about 
individuals  and  will  make  the  records 
available  subject  to  the  restrictions  set 
forth  in  36  CFR  part  1256.  Enough 
information  must  be  provided  to  permit 
the  National  Archives  to  locate  the 
records  in  a  reasonable  amount  of  time. 
Records  in  the  National  Archives  may 
not  be  amended  and  requests  for 
amendment  will  not  be  considered. 
More  information  regarding  access 
procedures  is  available  in  the  Guide  to 
the  National  Archives  of  the  United 
States,  which  is  sold  by  the 
Superintendent  of  Public  Documents. 
Government  Printing  Office. 
Washington.  DC  20402.  and  may  be 
consulted  at  the  National  Archives 
research  facilities  listed  in  36  CFR  part 
1253. 

15.  System  name:  Recruiting, 
Examination,  and  Placement  Records 
(part  of  National  Archives  Record  Group 
220,  Records  of  Temporary  Committees, 
Commissions,  and  Boards). 

System  location:  National  Archives 
Building.  7th  and  Pennsylvania  Avenue. 
NW..  Washington.  DC  20408. 

Categories  of  individuals  covered  by 
the  system:  Records  in  the  National 
Archives  cover:  (1)  Persons  who  have 
applied  to  the  office  or  agencies  for 
federal  employment  and  current  and 
former  federal  employees  submitting 
applications  for  other  positions  in  the 
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federal  Service.  (2)  Applicants  for 
federal  employment  believed  or  found 
to  be  unsuitable  for  employment  on 
medical  grounds. 

Categories  of  records  in  the  system: 
Records  in  the  National  Archives 
covered  by  this  notice  include 
applications,  1965-1991.  and  trip 
reports,  1983-1988.  of  the  Presidential 
Commission  on  White  House 
Fellowships.  (NARA  Accession  Number 
NN3-220-092-002). 

Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  purpose  of  such  uses:  Reference 
by  Government  officials,  scholars, 
students,  and  members  of  the  general 
public.  The  records  in  the  National 
Archives  of  the  United  States  are 
exempt  from  the  Privacy  Act  of  1974 
except  for  the  public  notice  required  by 
5  U.S.C.  552a(l)(l)(3).  Further 
information  about  uses  and  restrictions 
may  be  found  in  36  CFR  part  1256  and 
in  the  General  Notice  published  by  the 
National  Archives  and  Records 
Adhiinistration  in  40  FR  45786  (October 
2. 1975). 

Policies  and  practices  for  storing, 
retrieving,  accessing,  retaining,  and 
disposing  of  records  in  the  system: 

a.  Storage:  Paper  records  in  archival 
containers. 

b.  Retrievability:  Records  are  retrieved 
by  the  name,  date  of  birth,  social 
security  number,  and  /or  identification 
number  assigned  to  the  individual  on 
whom  they  are  maintained. 

c.  Safeguards:  Records  are  kept  in 
locked  stack  areas  accessible  only  to 
authorized  personnel  of  the  National 
Archives. 

d.  Retention  and  disposal:  Records  are 
retained  permanently. 

System  manager  and  address:  The 
system  manager  is  the  Assistant 
Archivist  for  the  National  Archives. 
National  Archives  and  Records 
Administration.  8601  Adelphi  Rd.. 
College  Park,  MD  20740. 

Notification  procedures:  Individuals 
desiring  information  from  or  about  these 
records  should  direct  inquiries  to  the 
system  manager. 

Records  access  procedures:  Upon 
request,  the  National  Archives  will 
attempt  to  locate  specific  records  about 
individuals  and  will  make  the  records 
available  subject  to  the  restrictions  set 
forth  in  36  CFR  part  1256.  Enough 
information  must  be  provided  to  permit 
the  National  Archives  to  locate  the 
records  in  a  reasonable  amount  of  time. 
Records  in  the  National  Archives  may 
not  be  amended  and  requests  for 
amendment  will  not  be  considered. 
More  information  regarding  access 
procedures  is  available  in  the  Guide  to 
the  National  Archives  of  the  United 


States,  which  is  sold  by  the 
Superintendent  of  Public  Documents. 
Government  Printing  Office. 
Washington,  DC  20402,  and  may  be 
consulted  at  the  National  Archives 
research  facilities  listed  in  36  CFR  part 
1253. 

16.  System  name:  USAINSCOM 
Investigative  Files  System  (part  of 
National  Archives  Record  Group  338, 
Records  of  U.S.  Army  Commands). 

System  location:  National  Archives 
Building,  7th  and  Pennsylvania  Avenue. 
NW..  Washington.  DC  20408. 

Categories  of  individuals  covered  by 
the  system:  Records  in  the  National 
Archives  cover  military  personnel  of  the 
U.S.  Army,  civilian  employees  of  the 
Department  of  the  Army;  industrial  or 
contractor  personnel;  aliens  granted 
limited  access  authorization  to  U.S. 
Defense  Information;  and  DOD  alien 
personnel  investigated  for  visa 
purposes. 

Categories  of  records  in  the  system: 
Records  in  the  National  Archives 
covered  by  this  notice  include  requests 
for  investigation  and  attachments  such 
as  personal  history  statements; 
fingerprint  cards;  personnel  security 
questionnaires;  waivers  for  release  of 
credit;  medical  and/or  educational 
records;  and  National  Agency  check 
requests,  1986-1991.  (NARA  Accession 
Number  NN3-338-092-O01). 

Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  purpose  of  such  uses:  Reference 
by  Government  officials,  scholars, 
students,  and  members  of  the  general 
public.  The  records  in  the  National 
Archives  of  the  United  States  are 
exempt  firom  the  Privacy  Act  of  1974 
except  for  the  public  notice  required  by 
5  U.S.C.  552a(l)(l)(3).  Further 
information  about  uses  and  restrictions 
may  be  found  in  36  CFR  part  1256  and 
in  (he  Appendix  following  this  notice. 

Policies  and  practices  for  storing, 
retrieving,  accessing,  retaining,  and 
disposing  of  records  in  the  system: 

a.  Storage:  Paper  records  stored  in 
archival  containers. 

b.  Retrievability:  Maintained  in 
terminal  digit  order  by  dossier  number 
and  social  security  number. 

c.  Safeguards:  Records  are  kept  in 
locked  stack  areas  accessible  only  to 
authorized  personnel  of  the  National 
Archives. 

d.  Retention  and  disposal:  Records  are 
retained  permanently. 

System  manager  and  address:  The 
system  manager  is  the  Assistant 
Archivist  for  the  National  Archives. 
National  Archives  and  Records 
Administration.  8601  Adelphi  Road. 
College  Park,  MD  20740. 


Notification  procedures:  Individuals 
desiring  information  from  or  about  these 
records  should  direct  inquiries  to  the 
system  manager. 

Records  access  procedures:  Upon 
request,  the  National  Archives  will 
attempt  to  locate  specific  records  about 
individuals  and  v»all  make  the  records 
available  subject  to  the  restrictions  set 
forth  in  36  CFR  part  1256.  Enough 
information  must  be  provided  to  permit 
the  National  Archives  to  locate  the 
records  in  a  reasonable  amount  of  time. 
Records  in  the  National  Archives  may 
not  be  amended  and  requests  for 
amendment  will  not  be  considered. 
More  information  regarding  access 
procedures  is  available  in  the  Guide  to 
the  National  Archives  of  the  United 
States,  which  is  sold  by  the 
Superintendent  of  Public  Documents, 
Government  Printing  Office, 
Washington.  DC  20402.  and  may  be 
consulted  at  the  National  Archive^ 
research  facilities  listed  in  36  CFR  part 
1253. 

17.  System  name:  Indian  Student 
Records-Interior.  BIA-22  (part  of 
National  Archives  Record  Group  75. 
Records  of  the  Bureau  of  Indian  Affairs). 
System  location:  National  Archives — 
Pacific  Northwest  Region,  6125  Sand 
Point  Way.  Seattle.  WA  98115. 

Categories  of  individuals  covered  by 
the  system:  Records  in  the  National 
Archives  cover  students  or  potential 
students  at  BIA  schools  (including 
contact  schools)  and  applicants  for  or 
recipients  of  BIA  scholarships  or 
educational  grants. 

Categories  of  records  in  th^  system: 
Records  in  the  National  Archives 
covered  by  this  notice  include  student 
case  files,  Portland  Area  Office,  1960- 
1972,  and  Mission  Correspondence. 
Tacoma  Indian  Hospital.  1932-1942. 
(NARA  Accession  Numbers  lONS-075- 
93-001.  and  lONS-075-093-018). 

Routine  uses  of  records  maintained  in 
t%€  system,  including  categories  of  users 
and  the  purpose  of  such  uses:  Reference 
by  Government  officials,  scholars, 
students,  and  members  of  the  general 
public.  The  records  in  the  National 
Archives  of  the  United  States  are 
exempt  from  the  Privacy  Act  of  1974 
except  for  the  public  notice  required  by 
5  U.S.C.  552a(l)(l)(3).  Further 
information  about  uses  and  restrictions 
may  be  found  in  36  CFR  part  1256  and 
in  the  General  Notice  published  by  the 
National  Archives  and  Records 
Administration  in  40  FR  45786  (October 
2. 1975). 

Policies  and  practices  for  storing, 
retrieving,  accessing,  retaining,  and 
disposing  of  records  in  the  system: 

a.  Storage:  Paper  records  in  archival 
containers. 


b.  Retrievability:  Indexed  by  name  of 
student  and  filed  by  student 
identification  number. 

c.  Safeguards:  Records  are  kept  in 
locked  stack  areas  accessible  only  to 
authorized  personnel  of  the  National 
Archives. 

d.  Retention  and  disposal:  Records  are 
retained  permanently. 

System  manager  and  address:  The 
system  manager  is  the  Assistant 
Archivist  for  Special  and  Regional 
Archives.  National  Archives  and 
Records  Administration.  7th  and 
Pennsylvania  Avenue.  NW., 
Washington.  DC  20408. 

Notification  procedures:  Individuals 
desiring  information  from  or  about  these 
records  should  direct  inquiries  to  the 
system  manager. 

Records  access  procedures:  Upon 
request,  the  National  Archives  will 
attempt  to  locate  specific  records  about 
individuals  and  will  make  the  records 
available  subject  to  the  restrictions  set 
forth  in  36  CFR  part  1256.  Enough 
information  must  be  provided  to  permit 
the  National  Archives  to  locate  the 
records  in  a  reasonable  amount  of  time. 
Records  in  the  National  Archives  may 
not  be  amended  and  requests  for 
amendment  will  not  be  considered. 
More  information  regarding  access 
procedures  is  available  in  the  Guide  to 
the  National  Archives  of  the  United 
States,  which  is  sold  by  the 
Superintendent  of  Public  Documents, 
Government  Printing  Office. 
Washington.  DC  20402,  and  may  be 
consulted  at  the  National  Archives 
research  facilities  listed  in  36  CFR  part 
1253. 

18.  System  name:  Tribal  Rolls- 
Interior,  BIA-7  (part  of  National 
Archives  Record  Group  75.  Records  of 
the  Bureau  of  Indian  Affairs). 

System  location:  National  Archives — 
Pacific  Northwest  Region,  6125  Sand 
Point  Way.  Seattle.  WA  98115. 

Categories  of  individuals  covered  by 
the  system:  Records  in  the  National 
Archives  cover  individual  Indians  who 
are  applying  for  or  have  been  assigned 
interests  of  any  kind  in  Indian  tribes, 
bands,  pueblos  or  corporations. 

Categories  ofrecoras  in  the  system: 
Records  in  the  National  Archives 
covered  by  this  notice  include  Tribal 
operation  service  files  (claims).  Portland 
Area  Office.  1972.  (NARA  Accession 
Number  lONS-075-093-003). 

Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  purpose  of  such  uses:  Reference 
by  Government  officials,  scholars, 
students,  and  members  of  the  general 
public.  The  records  in  the  National 
Archives  of  the  United  States  are 
exempt  from  the  Privacy  Act  of  1974 


except  for  the  public  notice  required  by 
5  U.S.C.  552a(l){l)(3).  Further 
information  about  uses  and  restrictions 
may  be  found  in  36  FR  part  1256  and 
in  the  General  Notice  published  by  the 
National  Archives  and  Records 
Administration  in  40  FR  45786  (October 
2, 1975). 

Policies  and  practices  for  storing, 
retrieving,  accessing,  retaining,  and 
disposing  of  records  in  the  system: 

a.  Storage:  Paper  records  stored  in 
archival  containers. 

b.  Retrievability:  Indexed  by  name, 
identification  numbers,  family  numbers, 
etc. 

c.  Safeguards:  Records  are  kept  in 
locked  stack  areas  accessible  only  to 
authorized  personnel  of  the  National 
Archives. 

d.  Retention  and  disposal:  Records  are 
retained  permanently. 

System  manager  and  address:  The 
system  manager  is  the  Assistant 
Archivist  for  Special  and  Regional 
Archives,  National  Archives  and 
Records  Administration,  7th  and 
Pennsylvania  Avenue.  NW., 
Washington,  DC  20408. 

Notification  procedures:  Individuals 
desiring  information  from  or  about  these 
records  should  direct  inquiries  to  the 
system  manager. 

Records  access  procedures:  Upon 
request,  the  National  Archives  will 
attempt  to  locate  specific  records  about 
individuals  and  will  make  the  records 
available  subject  to  the  restrictions  set 
forth  in  36  CFR  part  1256.  Enough 
information  must  be  provided  to  permit 
the  National  Archives  to  locate  the 
records  in  a  reasonable  amount  of  time. 
Records  in  the  National  Archives  may 
not  be  amended  and  requests  for 
amendment  will  not  be  considered. 
More  information  regarding  access 
procedures  is  available  in  the  Guide  to 
the  National  Archives  of  the  United 
States,  which  is  sold  by  the 
Superintendent  of  Public  Documents, 
Government  Printing  Office. 
Washington,  DC  20402,  and  may  be 
consulted  at  the  National  Archives 
research  facilities  listed  in  36  CFR  part 
1253. 

19.  System  name:  Employment 
Assistance  Case  Files-Interior,  BIA-23 
(part  of  National  Archives  Record  Group 
75,  Records  of  the  Bureau  of  Indian 
Affairs). 

System  location:  National  Archives — 
Pacific  Northwest  Region,  6125  Sand 
Point  Way,  Seattle,  WA  98115. 

Categories  of  individuals  covered  by 
the  system:  Records  in  the  National 
Archives  cover  individual  Indians  who 
are  given  assistance  in  connection  with 
direct  employment  service  or  adult 
vocational  training. 


Categories  of  records  in  the  system: 
Records  in  the  National  Archives 
covered  by  this  notice  include 
employment  assistance  case  files, 
Portland  Area  Office,  1960-19^. 
(NARA  Accession  Numbers  lONS-075- 
093-005,  and  lONS-075-093-006). 

Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  purpose  of  such  uses:  Reference 
by  Government  ofBcials,  scholars, 
students,  and  members  of  the  general 
public.  The  records  in  the  National 
Archives  of  the  United  States  are 
exempt  from  the  Privacy  Act  of  1974 
except  for  the  public  notice  required  by 
5  U.S.C.  552a(l)(l)(3).  Further 
information  about  uses  and  restrictions 
may  be  foimd  in  36  CFR  j>art  1256  and 
in  the  General  Notice  published  by  the 
National  Archives  and  Records 
Administration  in  40  FR  45786  (October 
2. 1975). 

Policies  and  practices  for  storing, 
retrieving,  accessing,  retaining,  and 
disposing  of  records  in  the  system: 

a.  Storage:  Paper  records  stored  in 
archival  containers. 

b.  Retrievability:  Indexed 
alphabetically  by  name  of  applicant 
and/or  recipient. 

c.  Safeguards:  Records  are  kept  in 
locked  stack  areas  accessible  only  to 
authorized  personnel  of  the  National 
Archives. 

d.  Retention  and  disposal:  Records  are 
retained  permanently. 

System  manager  and  address:  The 
system  manager  is  the  Assistant 
Archivist  for  Special  and  Regional 
Archives.  National  Archives  and 
Records  Administration,  7th  and 
Peimsylvania  Avenue.  NW., 
Washington,  DC  20408. 

Notification  procedures:  Individuals 
desiring  information  from  or  about  these 
records  should  direct  inquiries  to  the 
system  manager. 

Records  access  procedures:  Upon 
request,  the  National  Archives  will 
attempt  to  locate  specific  records  about 
individuals  and  will  make  the  records 
available  subject  to  the  restrictions  set 
forth  in  36  CFR  part  1256.  Enough 
information  must  be  provided  to  permit 
the  National  Archives  to  locate  the 
records  in  a  reasonable  amoimt  of  time. 
Records  in  the  National  Archives  may 
not  be  amended  and  requests  for 
amendment  will  not  be  considered. 
More  information  regarding  access 
procedures  is  available  in  the  Guide  to 
the  National  Archives  o/He  United 
States,  which  is  sold  by  the 
Superintendent  of  Public  Documents, 
Government  Printing  Office. 
Washington.  DC  20402.  and  may  be 
consulted  at  the  National  Archives 
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research  facilities  listed  in  36  CFR  part 
1253. 

20.  System  name:  USNA  Applicants. 
Candidates,  and  Midshipmen  Records 
(part  of  National  Archives  Record  Group 
405,  Records  of  the  U.S.  Naval 
Academy). 

System  location:  National  Archives  at 
College  Park.  8601  Adelphi  Road. 
College  Park.  MD  20740. 

Categories  of  individuals  covered  by 
the  system:  Records  in  the  National 
Archives  cover  applicants  and 
candidates  for  admission  and  naval 
academy  midshipmen. 

Categories  of  records  in  the  system: 
Records  in  the  National  Archives 
covered  by  this  notice  include  records 
relating  to  courses  and  the  Student 
Identification  and  Student  Education 
databases  for  the  U.S.  Naval  Academy 
classes  of  1991-1993.  (NARA  Accession 
Numbers  NN  3^05-094-002.  NN3-405- 
094-003.  and  NN3-405-094-004). 

Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  purpose  of  such  uses:  Reference 
by  Government  officials,  scholars, 
students,  and  members  of  the  general 
pubUc.  The  records  in  the  National 
Archives  of  the  United  States  are 
exempt  from  the  Privacy  Act  of  1974 
except  for  the  public  notice  required  by 
5  U.S.C.  552a{l)(l)(3).  Further 
information  about  uses  and  restrictions 
may  be  fouhd  in  36  CFR  part  1256  and 
in  the  Appendix  following  this  notice. 

Policies  and  practices  for  storing, 
retrieving,  accessing,  retaining,  and 
disposing  of  records  in  the  system: 

a.  Storage:  Electronic  records  on 
magnetic  tape.  Paper  records  stored  in 
archival  containers. 

b.  Retrievability:  Records  can  be 
retrieved  from  data  base  by  selection  of 
any  data  element,  e.g.,  name,  address, 
alpha  code,  six  digit  candidate  number, 
or  social  security  number,  etc. 

c.  Safeguards:  Records  are  kept  in 
locked  stack  areas  accessible  only  to 
authorized  personnel  of  the  National 
Archives. 

d.  Retention  and  disposal:  Records  are 
retained  permanently. 

System  manager  and  address:  The 
system  manager  is  the  Assistant 
Archivist  for  Special  and  Regional 
Archives,  National  Archives  and 
Records  Administration.  7th  and 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20408. 

Notification  procedures:  Individuals 
desiring  information  from  or  about  these 
records  should  direct  inquiries  to  the 
system  manager. 

Records  access  procedures:  Upon 
request,  the  National  Archives  will 
attempt  to  locate  specific  records  about 
individuals  and  will  make  the  records 


available  subject  to  the  restrictions  set 
forth  in  36  CFR  part  1256.  Enough 
information  must  be  provided  to  permit 
the  National  Archives  to  locate  the 
records  in  a  reasonable  amount  of  time. 
Records  in  the  National  Archives  may 
not  be  amended  and  requests  for 
amendment  will  not  be  considered. 
More  information  regarding  access 
procedures  is  available  in  the  Guide  to 
the  National  Archives  of  the  United 
States,  which  is  sold  by  the 
Superintendent  of  Public  Docimients, 
Government  Printing  Office, 
Washington.  DC  20402.  and  may  be 
consulted  at  the  National  Archives 
research  facilities  listed  in  36  CFR  part 
1253. 

21.  System  name;  Principal 
Investigator/Proposal  File  and 
Associated  Records  (part  of  National 
Archives  Record  Group  307,  Records  of 
the  National  Science  Foundation]. 

System  location:  National  Archives  at 
College  Park,  8601  Adelphi  Road. 
College  Park,  MD  20740. 

Categories  of  individuals  covered  by 
the  system:  Records  in  the  National 
Archives  cover  certain  persons  who 
received  support  frt)m  the  National 
Science  Foundation,  either  individually 
or  through  an  academic  institution. 

Categories  of  records  in  the  system: 
Records  in  the  National  Archives 
covered  by  this  notice  include  Proposal 
and  Award  System  Magnetic  Media. 
1989.  (NARA  Accession  Number  NN3- 
307-094-001).  Routine  uses  of  records 
maintained  in  the  system,  including 
categories  of  users  and  the  purpose  of 
such  uses:  Reference  by  Government 
officials,  scholars,  students,  and 
members  of  the  general  public.  The 
records  in  the  National  Archives  of  the 
United  States  are  exempt  from  the 
Privacy  Act  of  1974  except  for  the 
public  notice  required  by  5  U.S.C. 
552a(l)(l)(3).  Further  information  about 
uses  and  restrictions  may  be  found  in  36 
CFR  part  1256  and  in  the  Appendix 
following  this  notice. 

Policies  and  practices  for  storing, 
retrieving,  accessing,  retaining,  and 
disposing  of  records  in  the  system: 

a.  Storage:  Electronic  records  on 
magnetic  tape. 

b.  Retrievability:  Information  can  be 
accessed  from  the  computer  database  by 
addressing  data  contained  in  the 
database,  including  individual  names. 

c.  Safeguards:  Records  are  kept  in 
locked  stack  areas  accessible  only  to 
authorized  personnel  of  the  National 
Archives. 

d.  Retention  and  disposal:  Records  are 
retained  permanently. 

System  manager  and  address:  The 
system  manager  is  the  Assistant 
Archivist  for  Special  and  Regional 


Archives,  National  Archives  and 
Records  Administration,  7th  and 
Pennsylvania  Avenue,  NW.,    '^ 
Washington,  DC  20408. 

Notification  procedures:  Individuals 
desiring  information  from  or  about  these 
records  should  direct  inquiries  to  the 
system  manager. 

Records  access  procedures:  Upon 
request,  the  National  Archives  will 
attempt  to  locate  specific  records  about 
individuals  and  will  make  the  records 
available  subject  to  the  restrictions  set 
forth  in  36  CFR  part  1256.  Enough 
information  must  be  provided  to  permit 
the  National  Archives  to  locate  the 
records  in  a  reasonable  amount  of  time. 
Records  in  the  National  Archives  may 
not  be  amended  and  requests  for 
amendment  will  not  be  considered. 
More  information  regarding  access 
procedures  is  available  in  the  Guide  to 
the  National  Archives  of  the  United 
States,  which  is  sold  by  the 
Superintendent  of  Public  Documents. 
Government  Printing  Office, 
Washington,  DC  20402,  and  may  be 
consulted  at  the  National  Archives 
research  facilities  listed  in  36  CFR  part 
1253. 

22.  System  name:  1988  Physician's 
Practice  Costs  and  Incomes  Survey, 
HHS/HCFA/ORD,  (Geographic  Cost  of 
Practice  Index)  (part  of  National 
Archives  Record  Group  440,  Records  of 
the  Health  Care  Financing 
Administration). 

System  location:  National  Archives  at 
College  Park.  8601  Adelphi  Road. 
College  Park.  MD  20740. 

Categories  of  individuals  covered  by 
the  system:  Records  in  the  National 
Archives  cover  a  sample  of  at  least  5,000 
physicians  who  provide  patient  care  at 
least  20  hours  per  week  in  either  an 
office  or  hospital  based  setting,  and  who 
live  in  the  50  United  States  and  the 
District  of  Columbia. 

Categories  of  records  in  the  system: 
Records  in  the  National  Archives 
covered  by  this  notice  include  data 
tapes  and  documentation  for  the 
Physician's  Practice  Costs  and  Incomes 
Survey  (PPCIS).  1988.  (NARA  Accession 
Number  NN3-440-094-001). 

Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  purpose  of  such  uses:  Reference 
by  Government  officials,  scholars, 
students,  and  members  of  the  general 
public.  The  records  in  the  National 
Archives  of  the  United  States  are 
exempt  from  the  Privacy  Act  of  1974 
except  for  the  public  notice  required  by 
5  U.S.C.  552a{l)(l)(3).  Further 
information  about  uses  and  restrictions 
may  be  found  in  36  CFR  part  1256  and 
in  the  Appendix  following  this  notice. 


Policies  and  practices  for  storing, 
retrieving,  accessing,  retaining,  and 
disposing  of  records  in  the  system: 

a.  Storage:  Pap>er  records  stored  in 
archival  containers.  Electronic  records 
on  magnetic  tape. 

b.  Retrievability:  Information  will  be 
retrieved  by  a  unique  identifier  assigned 
by  the  contractor  to  each  physician 
record. 

c.  Safeguards:  Records  are  kept  in 
locked  stack  areas  accessible  only  to 
authorized  personnel  of  the  National 
Archives. 

d.  Retention  and  disposal:  Records  are 
retained  permanently. 

System  manager  and  address:  The 
system  manager  is  the  Assistant 
Archivist  for  Special  and  Regional 
Archives.  National  Archives  and 
Records  Administration.  7th  and 
Pennsylvania  Avenue,  NW,  Washington. 
DC  20408. 

Notification  procedures:  Individuals 
desiring  information  from  or  about  these 
records  should  direct  inquiries  to  the 
system  manager. 

Records  access  procedures:  Upon 
request,  the  National  Archives  will 
attempt  to  locate  specific  records  about 
individuals  and  will  make  the  records 
available  subject  to  the  restrictions  set 
forth  in  36  CFR  part  1256.  Enough 
information  must  be  provided  to  permit 
the  National  Archives  to  locate  the 
records  in  a  reasonable  amount  of  time. 
Records  in  the  National  Archives  may 
not  be  amended  and  requests  for 
amendment  will  not  be  considered. 
More  information  regarding  access 
procedures  is  available  in  the  Guide  to 
the  National  Art^iives  of  the  United 
States,  which  is  sold  by  the 
Superintendent  of  Public  Docimients, 
Government  Printing  Office, 
Washington,  DC  20402,  and  may  be 
consulted  at  the  National  Archives 
research  facilities  listed  in  36  CFR  p>art 
1253. 

23.  System  name:  Physician's  Practice 
Costs  and  Incomes  Survey,  HHS/HCFA/ 
ORD,  (Medicare  Economic  Index)  (part 
of  National  Archives  Record  Group  440, 
Records  of  the  Health  Care  Financing 
Administration). 

System  location:  National  Archives  at 
College  Park,  8601  Adelphi  Road, 
College  Park,  MD  20740. 

Categories  of  individuals  covered  by 
the  system:  Records  in  the  National 
Archives  cover  a  sample  of  5,000 
physicians  who  provide  patient  care  at 
least  20  hours  per  week  in  either  an 
office  or  hospital  based  setting,  and  who 
live  in  the  50  United  States  and  the 
District  of  Columbia. 

Categories  of  records  in  the  system: 
Records  in  the  National  Archives 
covered  by  this  notice  include  data 


tapes  and  dociunentation  for  the 
Physician's  Practice  Costs  and  Incomes 
Survey  (PPaS),  1983.  (NARA  Accession 
Number  NN3-440-094-002). 

Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  purpose  of  such  uses:  Reference 
by  Government  officials,  scholars, 
students,  and  members  of  the  general 
public.  The  records  in  the  National 
Archives  of  the  United  States  are 
exempt  bom  the  Privacy  Act  of  1974 
except  for  the  public  notice  required  by 
5  U.S.C.  552a(l)(l)(3).  Further 
information  about  uses  and  restrictions 
may  be  found  in  36  CFR  part  1256  and 
in  tihe  Appendix  following  this  notice. 

Policies  and  practices  for  storing, 
retrieving,  accessing,  retaining,  and 
disposing  of  records  in  the  system: 

a.  Storage:  Paper  records  stored  in 
archival  containers.  Electronic  records 
on  magnetic  tape. 

b.  Retrievability:  Information  will  be 
retrieved  by  a  unique  identifier  assigned 
by  the  contractor  to  each  physician 
record. 

c  Safieguards:  Records  are  kept  in 
locked  stack  areas  accessible  only  to 
authorized  personnel  of  the  National 
Archives. 

d.  Retention  and  disposal:  Records  are 
retained  permanently. 

System  manager  and  address:  The 
system  manager  is  the  Assistant 
Archivist  for  Special  and  Regional 
Archives,  National  Archives  and 
Records  Administration,  7th  and 
Pennsylvania  Avenue,  NW,  Washington, 
DC  20408. 

Notification  procedures:  Individuals 
desiring  information  from  or  about  these 
records  should  direct  inquiries  to  the 
system  manager. 

Records  access  procedures:  Upon 
request,  the  National  Archives  will 
attempt  to  locate  specific  records  about 
individuals  and  will  make  the  records 
available  subject  to  the  restrictions  set 
forth  in  36  CFR  part  1256.  Enough 
information  must  be  provided  to  permit 
the  National  Archives  to  locate  the 
records  in  a  reasonable  amount  of  time. 
Records  in  the  National  Archives  may 
not  be  amended  and  requests  for 
amendment  will  not  be  considered. 
More  information  regarding  access 
procedures  is  available  in  the  Guide  to 
the  National  Archives  of  the  United 
States,  which  is  sold  by  the 
Superintendent  of  Public  Documents, 
Government  Printing  Office, 
Washington,  DC  20402,  and  may  be 
consulted  at  the  National  Archives 
research  facilities  listed  in  36  CFR  part 
1253. 

24.  System  name:  Secretary's 
Correspondence  Control  System  (part  of 
National  Archives  Record  Group  207, 


General  Records  of  the  Department  of 
Housing  and  Urban  Development). 

System  location:  National  Archives  at 
College  Park,  8601  Adelphi  Road. 
College  Park.  MD,  20740. 

Categories  of  individuals  covered  by 
the  system:  Records  in  the  National 
Archives  cover  (1)  individuals  who 
correspond  with  the  Secretary  or  the 
Under  Secretary,  (2)  individuals  whose 
correspondence  has  been  referred  by  the 
White  House,  other  executive  agencies, 
or  members  of  congress  to  the  Secretary 
or  Under  Secretary  for  response. 

Categories  of  records  in  the  system: 
Records  in  the  National  Archives 
covered  by  this  notice  include  subject 
correspondence  and  a  correspondence 
index,  1960-1978.  (NARA  Accession 
Numbers  NN3-207-094-002  and  NN3- 
207-094-003). 

Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  purpose  of  such  uses:  Reference 
by  Govenunent  officials,  scholars, 
students,  and  members  of  the  general 
public.  The  records  in  the  National 
Archives  of  the  United  States  are 
exempt  from  the  Privacy  Act  of  1974 
except  for  the  public  notice  required  by 
5  U.S.C.  552a(l)(l){3).  Further 
information  about  uses  and  restrictions 
may  be  found  in  36  CFR  part  1256  and 
in  the  Appendix  following  this  notice. 

Policies  and  practices  for  storing, 
retrieving,  accessing,  retaining,  and 
disposing  of  records  in  the  system: 

a.  Stor^e:  Paper  records  stored  in 
archival  containers. 

b.  Retrievabihty:  Name,  control 
number,  name  of  person  referring 
correspondence,  return  address  on 
letters,  organization  name,  title,  date  of 
letter,  subject  of  letter,  office  assigned, 
date  due,  and  current  disposition. 

c.  Safeguards;  Records  are  kept  in 
locked  stack  areas  accessible  only  to 
authorized  persoimel  of  the  National 
Archives. 

d.  Retention  and  disposal:  Records  are 
retained  permanently. 

System  manager  and  address:  The 
system  manager  is  the  Assistant 
Archivist  for  the  National  Archives. 
National  Archives  and  Records 
Administration.  8601  Adelphi  Road, 
College  Park,  MD  20740. 

Notification  procedures:  Individuals 
desiring  information  from  or  about  these 
records  should  direct  inquiries  to  the 
system  manager. 

Records  access  procedures:  Upon 
request,  the  National  Archives  will 
attempt  to  locate  specific  records  about 
individuals  and  vnll  make  the  records 
available  subject  to  the  restrictions  set 
forth  in  36  CFR  part  1256.  Enough 
information  must  be  provided  to  permit 
the  National  Archives  to  locate  the 
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records  in  a  reasonable  amount  of  time. 
Records  in  the  National  Archives  may 
not  be  amended  and  requests  for 
amendment  will  not  be  considered. 
More  information  regarding  access 
procedures  is  available  in  die  Guide  to 
the  National  Archives  of  the  United 
States,  which  is  sold  by  the 
Superintendent  of  Public  Documents, 
Government  Printing  Office, 
Washington.  DC  20402.  and  may  be 
consulted  at  the  National  Archives 
research  facilities  listed  in  36  CFR  part 

1253. 

25.  System  name:  Berlin  Docimient 
Center  Records  (part  of  National 
Archives  Record  Group  242.  National 
Archives  Collection  of  Foreign  Records 

Seized). 

System  location:  National  Archives  at 
College  Park.  8601  Adelphi  Road. 
College  Park.  MD  20740. 

Categories  of  individuals  covered  by 
the  system:  Records  in  the  National 
Archives  cover  individuals  associated 
with  former  government,  organization, 
or  party  apparatus,  of  the  Third  Reich. 

Categories  of  records  in  the  system: 
Records  in  the  National  Archives 
covered  by  this  notice  include  records 
of  the  Berlin  Docimient  Center, 
consisting  of  approximately  39,358  reels 
of  master  negative  microfilm  of  captured 
and  seized  German  records,  as  well  as 
associated  finding  aids,  reference 
materials,  and  administrative  files. 
(NARA  Accession  Number  NN3-242- 
094-001). 

Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  purpose  of  such  uses:  Reference 
by  Government  officials,  scholars, 
students,  and  members  of  the  general 
public.  The  records  in  the  National 
Archives  of  the  United  States  are 
exempt  from  the  Privacy  Act  of  1974 
except  for  the  public  notice  required  by 
5  U.S.C.  552a(l)(l)(3).  Further 
information  about  uses  and  restrictions 
may  be  found  in  36  CFR  part  1256  and 
in  the  Appendix  following  this  notice. 

Policies  and  practices  for  storing, 
retrieving,  accessing,  retaining,  and 
disposing  of  records  in  the  system: 

a.  Storage:  Microfilm  and  paper  in 
archival  containers. 

b.  Retrievability:  By  individual  name. 

c.  Safeguards:  Records  are  kept  in 
locked  stack  areas  accessible  only  to 
authorized  personnel  of  the  National 
Archives. 

d.  Retention  and  disposal:  Records  are 
retained  permanently. 

System  manager  and  address:  The 
system  manager  is  the  Assistant 
Archivist  for  the  National  Archives, 
National  Archives  and  Records 
Administration,  8691  Adelphi  Road, 
College  Park.  MD  20740. 


Notification  procedures:  Individuals 
desiring  information  from  or  about  these 
records  should  direct  inquiries  to  the 
system  manager. 

Records  access  procedures:  Upon 
request,  the  National  Archives  will 
attempt  to  locate  specific  records  about 
individuals  and  will  make  the  records 
available  subject  to  the  restrictions  set 
forth  in  36  CFR  part  1256.  Enough 
information  must  be  provided  to  jiermit 
the  National  Archives  to  locate  the 
records  in  a  reasonable  amount  of  time. 
Records  in  the  National  Archives  may 
not  be  amended  and  requests  for 
amendment  will  not  be  considered. 
More  information  regarding  access 
procedures  is  available  in  the  Guide  to 
the  National  Archives  of  the  United 
States,  which  is  sold  by  the 
Superintendent  of  Public  Documents, 
Government  Printing  Office, 
Washington,  DC  20402,  and  may  be 
consulted  at  the  National  Archives 
research  facilities  listed  in  36  CFR  part 
1253. 

26.  System  home:  Current  Research 
Information  System  (CRIS).  USDA/CSRS 
(part  of  National  Archives  Record  Group 
164.  Records  of  the  Cooperative  State 
Research  Service). 

System  location:  National  Archives  at 
College  Park.  8601  Adelphi  Road. 
College  Park.  MD  20740. 

Categories  of  individuals  covered  by 
the  system:  Records  in  the  National 
Archives  cover  scientists  listed  on 
research  projects  entered  into  the  CRIS. 

Categories  of  records  in  the  system: 
Records  in  the  National  Archives 
covered  by  this  notice  include 
electronic  records  containing  detailed 
data  on  Current  Research  Information 
System  (CRIS)  Projects,  1993.  (NARA 
Accession  Number  NN3-164-O94-001). 
Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  purpose  of  such  uses:  Reference 
by  Government  officials,  scholars, 
students,  and  membera  of  the  general 
public.  The  records  in  the  National 
Archives  of  the  United  States  are 
exempt  from  the  Privacy  Act  of  1974 
except  for  the  public  notice  required  by 
5  U.S.C.  552a(l)(l)(3).  Further 
information  about  uses  and  restrictions 
may  be  found  in  36  CFR  part  1256  and 
in  the  Appendix  following  this  notice. 

Policies  and  practices  for  storing, 
retrieving,  accessing,  retaining,  and 
disposing  of  records  in  the  system: 

a.  Storage:  Electronic  recoirds  on 
magnetic  tape. 

b.  Retrievability:  Records  can  be 
retrieved  by  name  of  project  leader  or 
co-investigator. 

c.  Safeguards:  Records  are  kept  in 
locked  stack  areas  accessible  only  te 


authorized  personnel  of  the  National 
Archives. 

d.  Retention  and  disposal:  Records  are 
retained  permanently.' 

System  manager  and  address:  The 
system  manager  is  the  Assistant 
Archivist  for  Special  and  Regional 
Archives,  National  Archives  and 
Records  Administration,  7th  and 
Pennsylvania  Avenue,  NW.. 
Washington,  DC  20408. 

Notification  procedures:  Individuals 
desiring  information  from  or  about  these 
records  should  direct  inquiries  to  the 
system  manager. 

Records  access  procedures:  Upon 
request,  the  National  Archives  will 
attempt  to  locate  specific  records  about 
individuals  and  will  make  the  records 
available  subject  to  the  restrictions  set 
forth  in  36  CFR  part  1256.  Enough 
information  must  be  provided  to  permit 
the  National  Archives  to  locate  the 
records  in  a  reasonable  amount  of  time. 
Records  in  the  National  Archives  may 
not  be  amended  and  requests  for 
amendment  will  not  be  considered. 
More  information  regarding  access 
procedures  is  available  in  the  Guide  to 
the  National  Archives  of  the  United 
States,  which  is  sold  by  the 
Superintendent  of  Public  Documents, 
Government  Printing  Office, 
Washington.  DC  20402,  and  may  be 
consulted  at  the  National  Archives 
research  facilities  listed  in  36  CFR  part 
1253. 

Appendix — General  Statement  About 
Uses  and  Restrictions 

A  record  from  an  accessioned  system 
of  records  may  be  made  available  to  any 
person  who  has  applied  for  and 
received  a  researcher  identification 
card.  No  special  qualifications  are 
required  in  order  to  use  the  records  of 
the  National  Archives.  Rule  governing 
the  use  of  records  and  procedures  for 
applying  for  research  cards  are  found  in 
36  CFR  part  1254.  However,  the  use  of 
some  of  the  records  is  subject  to 
restrictions  imposed  by  statute  or 
Executive  order,  or  by  the  restrictions 
specified  in  writing  in  accordance  with 
44  U.S.C.  2108  by  the  transferring 
agency.  Restrictions  currently  in  effect 
on  access  to  particular  records  that  have 
been  specified  by  the  transferring 
agency  are  known  as  "specific 
restrictions."  Restrictions  on  access  that 
may  apply  to  more  than  one  record 
group  are  termed  "general  restrictions." 
They  are  applicable  to  the  kinds  of 
information  or  classes  of  accessioned 
records  designated  regardless  of  the 
record  group  to  which  they  have  been 
allocated  or  the  specific  system  of 
records  in  which  they  are  contained. 
The  restrictions  are  published  in  the 


"Guide  to  the  National  Archives  of  the 
United  States"  and  supplemented  by 
restriction  statements  approved  by  the 
Archivist  of  the  United  States  and  set 
forth  in  36  CFR  part  1256. 

Dated:  May  31. 1995. 
Trudy  Huskamp  Peterson, 

Acting  Archivist  of  the  United  States. 
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NATIONAL  COMMISSION  ON 
LIBRARIES  AND  INFORMATION 
SaENCE 

Principles  of  Public  information 

AGENCY:  National  Commission  on 
Libraries  and  Information  Science. 
ACTION:  Request  for  comments. 

SUMMARY:  In  1989  and  1990  the  National 
Commission  on  Libraries  and 
Information  Science  (NCLIS)  developed 
and  adopted  Principles  of  Public 
Information  and  offered  them  as  a 
foundation  for  governmental  decisions 
about  public  information,  for  use  in 
developing  information  policies,  and  for 
use  in  creating,  using,  disseminating 
and  preserving  public  information.  The 
Commission  is  reviewing  these 
Principles  of  Public  Information  and 
invites  public  comment  on  their  current 
application,  relevance  and  usability. 
DATES:  Comments  should  be  received  by 
July  15.  1995. 

ADDRESSES:  All  comments  should  be 
sent  to  Peter  R.  Young,  Executive 
Director  NCLIS,  1110  Vermont  Avenue, 
NW..  Suite  820.  Washington,  DC  20005- 
3522.  Comments  can  be  sent  by  fax  to 
202/606-9203.  Comments  can  be  sent 
by  electronic  mail  to 
py nclis@inet.ed.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Peter  R.  Young  or  Jane  Williams,  tel. 

202/606-9200. 

SUPPLEMENTARY  INFORMATION:  Following 

are  the  principles  as  adopted  by  the 

Commission  on  June  29, 1990. 

Principles  of  Public  Information 

Preamble 

From  the  birth  of  our  nation,  open 
and  uninhibited  access  to  public 
information  has  ensured  good 
government  and  a  free  society.  Public 
information  helps  to  educate  our 
people,  stimulate  our  progress  and  solve 
our  most  complex  economic,  scientific 
and  social  problems.  With  the  coming  of 
the  Information  Age  and  its  many  new 
technologies,  however,  public 
information  has  expanded  so  quickly 
that  basic  principles  regarding  its 


creation,  use  and  dissemination  are  in 
danger  of  being  neglected  and  even 
forgotten. 

The  National  Commission  of  Libraries 
and  Information  Science,  therefore, 
reaffirms  that  the  information  policies  of 
the  U.S.  government  are  based  on  the 
freedoms  guaranteed  by  the 
constitution,  and  on  the  recognition  of 
pubUc  information  as  a  national 
resource  to  be  developed  and  preserved 
in  the  public  interest.  We  define  public 
information  as  information  created, 
compiled  and/or  maintained  by  the 
Federal  Government.  We  assert  that 
public  information  is  informsuon 
owned  by  the  people,  held  in  trust  by 
their  government,  and  should  be 
available  to  the  people  except  where 
restricted  by  law.  It  is  in  this  spirit  of 
public  ownerehip  and  public  tnist  that 
we  offer  the  following  Principles  of 
Pubhc  Information. 

Principles 

1.  The  Public  Has  the  Right  of  Access  to 
Public  Information 

Government  agencies  should 
guarantee  open,  timely  and  uninhibited 
access  to  public  information  except 
where  restricted  by  law.  People  should 
be  able  to  access  public  information, 
regardless  of  its  format,  without  any 
special  training  or  expertise. 

2.  The  Federal  Government  Should 
Guarantee  the  Integrity  and  Preservation 
of  Public  Information.  Regardless  of  its 
Format 

By  maintaining  public  information  in 
the  face  of  changing  times  and 
technologies,  government  agencies 
assure  the  government's  accountability 
and  the  accessibility  of  the 
government's  business  to  the  public. 

3.  The  Federal  Government  Should 
Guarantee  the  Dissemination. 
Reproduction,  and  Redistribution  of 
Public  Information 

Any  restriction  of  dissemination  or 
any  other  function  dealing  with  public 
information  must  be  strictly  defined  by 
law. 

4.  The  Federal  Government  Should 
Safeguard  the  Privacy  of  Persons  Who 
Use  or  Request  Information,  as  Well  as 
Persons  About  Whom  Information 
Exists  in  Government  Records 

5.  The  Federal  Government  Should 
Ensure  a  Wide  Diversity  of  Sources  of 
Access,  Private  as  Well  as 
Governmental,  to  Public  Information 

Although  sources  of  access  may 
change  over  time  and  because  of 
advances  in  technology,  government 


agencies  have  an  obligation  to  the 
public  to  encourage  diversity. 

6.  The  Federal  Government  Should  Not 
Allow  Cost  to  Obstruct  the  People's 
Access  to  Public  Information 

Costs  incurred  by  creating,  collecting 
and  processing  information  for  the 
government's  ovsm  purposes  Should  not 
be  passed  on  to  people  who  wish  to 
utilize  public  information. 

7.  The  Federal  Government  Should 
Ensure  that  Information  About 
Government  Information  is  Easily 
Available  and  in  a  Single  Index 
Accessible  in  a  Variety  of  Formats 

The  government  index  of  public 
information  should  be  in  addition  to 
inventories  of  information  kept  within 
individual  government  agencies. 

8.  The  Federal  Government  Should 
Guarantee  the  Public's  Access  to  Public 
Information.  Regardless  of  Where  They 
Live  and  Work,  through  National 
Networks  and  Programs  like  the 
Depository  Library  Program 

Government  agencies  should 
periodically  review  such  programs  as 
well  as  the  emerging  technology  to 
ensure  that  access  to  public  information 
remains  inexpensive  and  convenient  to 
the  public 

Conclusion 

The  National  Commission  on 
Libraries  and  Information  Science  offers 
these  Principles  of  Public  Information  as 
a  foundation  for  the  decisions  made 
throughout  the  Federal  Government  and 
the  nation  regarding  issues  of  public 
information.  We  urge  all  branches  of  the 
Federal  Government,  state  and  local 
governments  and  the  private  sector  to 
utilize  these  principles  in  the 
development  of  information  policies 
and  in  the  creation,  use,  dissemination 
and  preservation  of  public  information. 
We  believe  that  in  so  acting,  they  will 
serve  the  best  interests  of  the  nation  and 
the  people  in  the  Information  Age. 

Invitation  to  Comment 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  these  principles.  All 
comments  submitted  in  response  to  this 
notice  will  be  available  for  public 
inspection,  during  and  after  the 
comment  period,  in  Suite  820, 1100 
Vermont  Ave.,  NW.,  Washington,  DC 
ftt)m  8:30  a.m.-4  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 

Dated:  June  1. 1995. 
Peter  R.  Young. 

NOUS  Executive  Director. 

|FR  Doc.  95-14091  Filed  6-»-9S:  8:45  ami 

BajJNGCOOE  7SZ7-01-M 


30610 


Federal  Register  /  Vol.  60.  No.  Ill  /  Friday.  June  9.  1995  /  Notices 


NATIONAL  FOUNDATION  FOR  THE 
ARTS  AND  THE  HUMANITIES 

National  Endowment  for  the  Arts; 
Expansion  Arts  Advisory  Panal: 
Overview  Section 

Pursuant  to  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463),  as  amended,  notice  is 
hereby  given  that  a  meeting  of  the 
Expansion  Arts  Advisory  Panel 
(Overview  Section)  to  the  National 
Council  on  the  Arts  will  be  held  on  June 
27, 1995  from  9  a.m.  to  4:30  p.m.  This 
meeting  will  be  held  in  Room  M-07,  at 
the  Nancy  Hanks  Center.  1100 
Pennsylvania  Avenue,  NW., 
Washington.  DC  20506. 

This  meeting  will  be  open  to  the 
public  on  a  space  available  basis. 

Any  interested  person  may  observe 
meetings  or  portions  thereof,  which  are 
open  to  the  public,  and  may  be 
permitted  to  participate  in  the 
discussions  at  the  discretion  of  the 
meeting  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20506,  202/682-5532, 
TYY  202/682-5496,  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Conunittee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington, 
DC  20506.  or  call  202/682-5433. 

Dated:  )une  2. 1995. 
Yvonne  M.  S«bine. 

DifBCtor,  Office  of  Council  and  Panel 
Operations,  National  Endowment  for  the  Arts. 
|FR  Doc.  95-14141  Filed  6-8-95;  8:45  ami 
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tourism  by  Harvey  Golub.  the  chairman 
and  chief  executive  officer  of  the 
American  Express  Company.  Irene 
Hirano.  the  director  of  the  Japanese 
American  National  Museum  and 
Richard  Moe,  the  president  of  the 
National  Trust  for  Historic  Preservation. 
In  a4dition,  Jaroslav  Pelikan,  Sterling 
Professor  of  History  at  Yale  University 
and  a  member  of  the  President's 
Committee,  will  speak  on  the 
importance  of  the  humanities  in 
American  life.  The  agenda  of  topics  for 
the  plenary  session  is  subject  to 
revision. 

The  President's  Conunittee  on  the 
Arts  and  the  Humanities  was  created  by 
Executive  Order  in  1982  to  advise  the 
President,  the  two  Endowments,  and  the 
IMS  on  measures  to  encourage  private 
sector  support  for  the  nation's  cultural 
institutions  and  to  promote  public 
understanding  of  the  arts  and  the 
humanities. 

If,  in  the  course  of  discussion,  it 
becomes  necessary  for  the  Committee  to 
disc\iss  nonpublic  commercial  or 
financial  information  of  intrinsic  value, 
the  Committee  will  go  into  closed 
session  pursuant  to  subsection  (c)(4)  of 
the  Government  in  the  Sunshine  Act,  5 
U.S.C.  552b. 

Any  interested  persons  may  attend,  as 
observers,  on  a  space  available  basis. 
Committee  discussions  which  are  open 
to  the  public.  For  a  copy  of  the  agenda 
or  more  information  about  the  agenda  or 
more  information  about  the  meeting, 
please  write  to  the  President's 
Conunittee  at  1100  Pennsylvania 
Avenue,  NW.,  Suite  526.  Washington, 
DC  20506  or  phone  202/682-5409.  The 
Committee's  fax  nimiber  is  202/682- 
5668. 

Dated:  June  5. 1995. 
Yvonne  M.  Sabine. 
Director.  Council  &■  Panel  Operations, 
National  Endowment  for  the  Arts. 
[FR  Doc.  95-14140  Filed  6-8-95;  8:45  ami 
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Ml.  John  C  Truesdale.  Executive 
Secretary,  National  Labor  Relations 
Board,  Washington.  DC 
EFFECTIVE  DATE:  June  6. 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mrs.  Gerilyn  E.  Johnson,  Chief 
Operating  Officer.  1301  K  Street,  NW.. 
Washington.  DC  20572.  (202)  523-5950. 

By  direction  of  the  National  Mediation 
Board. 

Gerilyn  E.  Johnson. 
Chief  Operating  Officer. 
(FR  Doc  95-14158  Filed  6-8-95;  8:45  am] 
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National  Endowment  for  the  Arts; 
Presidenrs  Committee  on  the  Arts  and 
the  Humanities:  Meeting  XXXIII 

Pursuant  to  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463).  as  amended,  notice  is 
hereby  given  that  a  meeting  of  the 
President's  Committee  on  the  Arts  and 
the  Humanities  will  be  held  on  June  27, 
1995  from  1:30  p.m.  and  will  conclude 
no  later  than  5  p.m.  This  meeting  will 
be  held  in  Room  M-09.  at  the  Nancy 
Hanks  Center.  1100  Permsylvania 
Avenue.  NW..  Washington.  DC  20506. 

This  meeting  will  be  open  to  the 
public  on  a  space  available  basis  and 
will  feature  pres<^T>tations  on  cultural 


NATIONAL  MEDIATION  BOARD 

Notice  of  Appointment  of  Members  to 
the  Performance  Review  Board 

Notice  is  hereby  given  in  accordance 
with  5  use  4314  of  the  membership  of 
the  National  Mediation  Board's 
Performance  Review  Board.  The 
members  are  as  follows: 
Ms.  Magdalena  G.  Jacobsen.  Member, 

National  Mediation  Board. 

Washington.  DC 
Mr.  Gary  J.  Edles,  General  Counsel, 

Administrative  Conference  of  the 

United  States,  Washington,  DC 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  Civil  and 
Mechanical  Systems;  Meetings 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  (NSF)  announces  the 
following  meeting(s): 

Name  and  Committee  Code:  Special 
Emphasis  Panel  in  Qvil  and  Mechanical 
Systems  (#1205). 

Date  &■  Time:  June  29  &  30, 1995,  8:30  a.m. 
to  5:00  p.m. 

pyoce:  Holiday  Inn  at  Ballston.  1-66  ft 
Glebe  Road,  4610  North  Fairfax  Drive. 
Clarendon  Rm.  ft  Fairfax/Glebe  Rm.. 
Arlington.  VA  22203.  Telephone:  703-243- 
0103. 

Contact:  Dr.  John  B.  Scalzi,  Program 
Director,  Large  Structural  and  Building 
Systems,  National  Science  Foundation,  4201 
Wilson  Boulevard,  Arlington  VA  22230, 
Room  545.  Telephone:  703-306-1361. 

Type  ofMeetings(s):  Closed. 

Purpose  ofMeetings(sj:  To  provide  advice 
and  recommendations  concerning  the  Large 
Structural  and  Building  Systems  program 
proposals  submitted  to  NSF  for  financial 
support 

Agenda:  To  review  and  evaluate  proposals 
submitted  to  the  Division  of  Civil  and 
Mechanical  Systems  as  part  of  the  selection 
process  for  awards. 

Reason  for  Oosing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  natiue,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C  552b.(c)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  June  5. 1995. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
[FR  Doc.  95-14095  Filed  6-8-95;  8:45  am] 
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Committee  on  Equal  Opportunities  in 
Science  and  Engineering;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 


463.  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Committee  on  Equal  Opportunities 
in  Science  and  Engineering  (CEOSE)  (1173). 

Date  and  Time:  June  28, 1995, 10  a.m.-5 
p.m.  (Open);  June  29, 1995,  8:30  a.m.-5  p.m. 
(Open);  June  30. 1995. 8:30  a.m.-12  Noon 
(Open). 

Place:  Room  375,  National  Science 
Foundation,  4201  Wilson  Boulevard. 
Arlington,  VA  22230. 

Type  of  Meeting:  Open. 

Contact  Person:  Wanda  E.  Ward,  Executive 
Secretary,  CEOSE,  National  Science 
Foundation,  4201  Wilson  Boulevard,  Room 
805.  Arlington,  VA  22230.  Telephone:  (703) 
306-1604. 

Summary  Minutes:  May  be  obtained  from 
the  Executive  Secretary  at  the  above  address. 

Purpose  of  Meeting:  To  discuss  national 
policy  issues,  including  the  importance  of 
science,  engineering  to  the  national  interest; 
to  discuss  future  directions  of  the  university 
for  the  twenty-first  century;  and  to  discuss 
the  participation  rates  of  all  segments  of 
society  in  science  and  engineering  at  NSF 
and  in  its  programs. 

Summary  Agenda:  June  28:  10  a.m.  to  5 
p.m. — Sessions  to  discuss  national  policy 
issues,  future  directions  of  the  university 
system  and  the  participation  rates  of  all 
segments  of  society  at  NSF  and  in  its 
programs;  5  p.m. — Reception,  Room  375; 
June  29:  8:30  a.m.  to  5  p.m.— Continuation  of 
sessions  to  discuss  national  policy  issues, 
futiu*  directions  of  the  university  system, 
and  the  participation  rates  of  all  segments  of 
society  at  NSF  and  in  its  programs;  June  30: 
8:30  a.m.  to  12  Noon — Committee 
deliberations;  discussion  of  NSF  future 
directions. 

Dated:  June  5, 1995. 
M.  Rebecca  Winlder, 
Committee  Management  Officer. 
IFR  Doc.  95-14094  Filed  6-8-95;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

[Doclwt  Nos.  50-334  and  50-412 

Duquesne  Light  Company;  et  al.; 
Beaver  Valley  Power  Station,  Unit  Nos. 
1  and  2;  Environmental  Assessment 
and  Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  exemption 
from  certain  requirements  of  its 
regulations  to  Facility  Operating  License 
Nos.  DPR-66  and  NPF-73,  issued  to 
Ehiquesne  Light  Company  et  al.  (the 
licensee),  for  operation  of  the  Beaver 
Valley  Power  Station,  Unit  Nos.  1  and 
2,  located  in  Beaver  County, 
Pennsylvania. 


Identification  of  the  Proposed  Action 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  dated 
February  4, 1904,  for  exemption  from 
certain  requirements  of  paragraph 
IIl.D.2(b)(ii)  of  10  CFR  Part  50, 
Appendix  J.  The  proposed  exemption 
would  allow  substitution  of  local  leak 
rate  testing  (where  the  design  i}ennits)in 
lieu  of  an  overall  airlock  leakage  test 
which  would  otherwise  be  required 
after  performing  maintenance  on  the  air 
lock.  The  air  lock  components  for  which 
this  exemption  would  be  applicable 
would  be  those  where  the  design  of  the 
affected  component(s)  would  permit 
local  leak  testing  at  a  pressure  of  not 
less  than  Pa  (the  calculated  peak 
containment  internal  pressure  related  to 
the  design  basis  accident  and  specified 
either  in  the  technical  specification  or 
associated  bases).  The  use  of  the  words 
"where  the  design  permits"  is  intended 
to  require  that  two  criteria  be  satisfied 
if  the  proposed  exemption  is  applied. 
The  first  criterion,  is  that  any 
component  which  has  had  maintenance 
]>erformed  on  it  have  local  leak  rate  test 
provisions  included  into  its  design.  The 
second  criterion  is  that  the  method  for 
measuring  the  component's  local  leak 
rate  must  be  equivalent  to  or  more 
conservative  than  the  method  which 
would  be  used  on  that  component 
during  performance  of  an  overall  air 
lock  leakage  test. 

The  Need  for  the  Proposed  Action 

Paragraph  III.D.2.(b)(ii)  of  10  CFR  Part 
50,  Appendix  J,  requires  licensees  to 
perform  an  overall  air  lock  leak  test  at 
Pa  at  the  end  of  periods  during  which 
the  air  lock  has  been  opened  when 
containment  integrity  was  not  required. 
Performance  of  an  overall  air  lock  leak 
test  requires  4  to  6  hours  and  results  in 
additional  occupational  radiation 
exposures.  The  time  required  to  perform 
overall  tests  at  the  conclusion  of  a  plant 
shutdown  can  result  in  delaying  plant 
restart.  Application  of  the  proposed 
exemption  would  be  applicable  only  to 
those  air  lock  components  provided 
with  local  leak  rate  testing  capabilities 
and  for  which  the  leak  rate  does  not 
exceed  the  leak  rate  that  has  been 
measured  on  that  component  diuing 
performance  of  previous  acceptable 
overall  air  lock  leakage  tests.  "Therefore, 
local  leak  rate  tests  provide  adequate 
assurance  that  the  offsite  doses 
following  a  design  basis  accident  will  be 
within  acceptable  limits. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  licensee's  application. 


The  proposed  exemption  will  not 
increase  the  probability  or  consequences 
of  accidents.  The  probability  of 
accidents  is  not  increased  because  the 
air  locks  do  not  affect  the  initiation  of 
any  design  basis  accident.  The 
consequences  of  an  accident  are  not 
increased  because  the  component  local 
leak  rates  will  not  be  permitted  to 
exceed  the  leak  rate  which  would  be 
measured  on  that  component  during 
performance  of  the  overall  air  lock 
leakage  test.  No  changes  are  being  made 
in  the  types  of  any  radioactive  effluents 
that  may  be  released  offsite  as  a  result 
of  the  proposed  exemption,  and  there  is 
no  significant  increase  in  the  allowable 
individual  or  cumulative  occupational 
radiation  exposure.  Accordingly,  the 
Commission  concludes  that  there  are  no 
significant  radiological  environmental 
impacts  associated  with  the  proposed 
action. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
action  does  involve  features  located 
entirely  within  the  restricted  area  as 
defined  in  10  CFR  Part  20.  It  does  not 
effect  nonradiological  plant  effluents 
and  has  no  other  environmental  impact. 
Accordingly,  the  Commission  concludes 
that  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed  action. 

Alternatives  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
there  is  no  measurable  environmental 
imp>act  associated  with  the  pro{>osed 
action,  any  alternatives  with  equal  or 
greater  environmental  impact  need  not 
be  evaluated.  As  an  alternative  to  the 
proposed  action,  the  staff  considered 
denial  of  the  proposed  action.  Denial  of 
the  application  would  result  in  no 
change  in  current  environmental 
impacts.  The  environmental  impacts  of 
the  proposed  action  and  the  alternative 
action  are  similar. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Final  Environmental 
Statement  for  the  Beaver  Valley  Power 
Station  Units  Nos.  1  and  2. 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
on  May  9,  1995.  the  staff  consulted  with 
the  Permsylvania  State  official.  Robert 
C.  Maiers  of  the  Bureau  of  Radiation 
Protection.  Department  of 
Environmental  Resources,  regarding  the 
environmental  impact  of  the  proposed 
action.  The  State  official  had  no 
comments. 
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Finding  of  No  Significant  Impact 

Based  upon  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's  letter 
dated  February  4. 1994,  which  is 
available  for  public  inspection  at  the 
Commission's  PubUc  Document  Room. 
The  Gebnan  Building,  2120  L  Street, 
NW..  Washington,  DC,  and  at  the  local 
public  document  room  located  at  the  B. 
F.  Jones  Memorial  Library,  663  Franklin 
Avenue,  Aliquippa,  Pennsylvania 
15001. 

Dated  at  Rockville.  Maryland,  this  2nd  day 
of  June  1995. 

For  the  Nuclear  Regulatory  Commission. 
|ohn  F.  Stolz, 

Director.  Project  Directorate  1-2  Division  of 
Reactor  Projects — l/U,  Office  of  Nuclear 
Reactor  Regulation. 
[FR  Doc  95-14156  Filed  &-8-95:  8:45  ami 
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Proposed  Generic  Letter;  Retocation  of 
the  Pressure  Temperature  Limit 
Curves  and  Low  Temperature 
Overpressure  System  Limits; 
Correction 

agency:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  opportunity  for  public 

comment,  correction. 

SUMMARY:  This  document  corrects  a 
general  notice  appearing  in  the  Federal 
Register  on  June  2, 1995  (60  FR  28805), 
that  requested  public  comment  on  a 
draft  generic  letter  that  would  allow 
licensees  to  voluntarily  relocate  the 
pressure  temperature  Limit  curves  and 
low  temperature  overpressure 
protection  system  limits  from  the 
technical  specifications  to  a  licensee- 
controlled  document.  This  action  is 
necessary  to  correct  the  inadvertent 
omission  of  a  line  of  docimient  text. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Maggalean  W.  Weston,  Technical 
Specification  Branch,  Division  of  Project 
Support,  Office  of  Nuclear  Reactor 
Regulation.  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  Telephone  (301)  415-3151. 
SUPP1.EMENTARY  INFORMATION:  On  page 
28807,  the  first  and  second  sentences  of 
the  first  full  paragraph  in  the  first 
column  are  corrected  to  read  as  follows: 

"As  required  by  Appendix  G  to  Part 
50  of  title  10  of  the  Code  of  Federal 


Regulations  (10  CFR),  operating  P/T 
limits  are  calculated  and  adhered  to  by 
plant  operations  personnel  to  ensure 
that  fiacture  toughness  requirements  for 
the  RCPB  are  maintained.  Further,  in 
accordance  with  Appendix  H  to  10  CFR 
Part  50,  specimens  of  reactor  vessel 
material  are  installed  near  the  inside 
reactor  vessel  wall  and  are  withdrawn 
on  a  schedule  to  provide  date  on  the 
effects  of  radiation  fluence  and  the 
thermal  environment  on  the  vessel 
material." 

Dated  at  Roclcville,  Maryland,  this  Sth  day 
of  June,  1995. 
Michael  T.  Letar, 

Chief,  Rules  Review  Section,  Office  of 
Administration. 

|FR  Doc.  95-14155  Filed  6-8-95;  8:45  am) 
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POSTAL  RATE  COMMISSION 
[Docket  No.  A96-13;  Order  No.  1061] 

Notice  and  Order  Accepting  Appeal 
and  E8tat}lishing  Procedural  Schedule 
Under  39  U.S.C.  404(b)(5)  Ossued  June 
2,1995) 

Before  Commissioners:  Edward  ).  Gleiman, 
Chairman;  W.  H.  "Trey"  LeBIaoc  III.  Vice- 
Chairman;  George  W.  Haley;  H.  Edward 
Quick,  Jr.;  Wayne  A.  Schley. 

In  the  Matter  of:  Erwin,  South  Dakota 
57233  (Lois  C.  Penn.  Petitioner). 

Docket  Numt>er:  A95-13. 

Name  of  Affected  Post  Office:  Erwin, 
South  Dakota  57233. 

Name(s)  of  Petitioneiis):  Lois  C.  Perm. 

Type  of  Deteimination:  Consolidation. 

Date  of  Filing  of  Appeal  Papers:  May 
30. 1995. 

Categories  of  Issues  Apparently 
Raised: 

1.  Effect  on  postal  services  (39  U.S.C. 
404(b)(2)(C)]. 

2.  Effect  on  the  community  [39  U.S.C. 
404(b)(2)(A)l. 

After  the  Postal  Service  files  the 
administrative  record  and  the 
Commission  reviews  it,  the  Commission 
may  find  that  there  are  more  legal  issues 
than  those  set  forth  above.  Or.  the 
Commission  may  find  that  the  Postal 
Service's  determination  disposes  of  one 
or  more  of  those  issues. 

The  Postal  Reorganization  Act 
requires  that  the  Commission  issue  its 
decision  within  120  days  fit>m  the  date 
this  appeal  was  filed  (39  U.S.C.  404 
(b)(5)).  In  the  interest  of  expedition,  in 
light  of  the  120-day  decision  schedule, 
the  Commission  may  request  the  Postal 
Service  to  submit  memoranda  of  law  on 
any  appropriate  issue.  If  requested,  such 
memoranda  will  be  due  20  days  from 
the  issuance  of  the  request  and  the 


Postal  Service  shall  serve  a  copy  of  its 
memoranda  on  the  petitioners.  The 
Postal  Service  may  incorporate  by 
reference  in  its  briefs  or  motions,  any 
arguments  presented  in  memoranda  it 
previously  filed  in  this  docket.  If 
necessary,  the  Commission  also  may  ask 
petitioners  or  the  Postal  Service  for 
more  information. 

The  Commission  Orders 

(a)  The  Postal  Service  shall  file  the 
record  in  this  appeal  by  June  14, 1995. 

(b)  The  Secretary  of  the  Postal  Rate 
Commission  shall  publish  this  Notice 
and  Order  and  Procedural  Schedule  in 
the  Federal  Register. 

By  the  Commission. 
Margaret  P.  Crenshaw, 
Secretary. 

Appendix 

May  30, 1995 — Filing  of  Appeal  letter. 

June  2. 1995 — Commission  Notice  and 
Order  of  Filing  of  Appeal. 

June  26, 1995 — Last  day  of  filing  of 
petitions  to  intervene  [see  39  CFR 
3001.111(b)). 

July  5. 1995 — Petitioner's  Participant 
Statement  or  Initial  Brief  [see  39  CFR 
3001.115  (a)  and  (b)). 

July  24. 1995 — Postal  Service's  Answering 
Brief  (see  39  CFR  3001 . 1 1 5(c)). 

August  8, 1995 — Petitioner's  Reply  Brief 
should  Petitioner  choose  to  file  one  [see  39 
CFR  3001.115(d)). 

August  15, 1995 — ^Deadline  for  motions  by 
any  party  requesting  oral  argument.  The. 
Commission  will  schedule  oral  argument 
only  when  it  is  a  necessary  addition  to  the 
written  filings  [see  39  CFR  3001.116). 

September  27, 1995 — Expiration  of  .the 
Commission's  120-day  decisional  schedule 
(see  39  USC  404(b)(5)). 

(FR  Doc.  95-14145  Filed  6-8-95;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Relesse  No.  34-35797;  FHe  No.  SR-Amex- 
95-15] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  and 
Amendment  No.  1  to  Proposed  Rule 
Change  by  the  American  Stock 
Exchange.  Inc.  Relating  to  the 
Solicitation  of  Options  Transactions 

Junel,  1995. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").'  notice  is  hereby  given  that  on 
March  22, 1995,  the  American  Stock 
Exchange.  Inc.  ("Amex"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 


proposed  rule  change  as  described  in 
Items  I.  n,  and  HI  below,  which  Items 
have  been  prepared  by  the  Amex.  The 
Exchange  filed  Amendment  No.  1  to  the 
proposed  rule  change  on  May  30, 1995.^ 
The  Commission  is  publishing  this 
notice  to  soUcit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Amex  proposes  to  amend  its  Rule 
950(d),  Commentary  .03,  to  modify  the 
manner  in  which  members  solicit  other 
members  to  participate  in  options 
transactions. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  W  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  (A),  (B)  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  1989,  the  Exchange  adopted  its 
solicitation  rule  ^  to  govern  the  manner 
in  which  members  may  solicit  other 
members  and  non-member  broker 
dealers  to  participate  in  options 
transactions.  C^nerally.  members  solicit 
participation  in  large  size  orders  and 
orders  that  might  contain  complex  terms 
and  conditions,  including  orders 
involving  both  stock  and  options. 
Currently,  if  the  solicited  party  is  a 
broker  dealer  other  than  a  registered 
trader,  the  rule  permits  the  solicitation 
of  such  a  broker  dealer  to  participate  in 
trades  without  first  attempting  to 
determine  whether  the  trading  crowd 


1 15  U.S.C  788(b)(1)  (1988). 


*  Amendment  No.  1  concerns  the  priority  of  non- 
solicited  market  participants  and  floor  tirokers  in 
the  trading  crowd  over  solicited  parties  or  solicited 
orders.  In  addition.  Amendment  No.  1  makes 
certain  minor  technical  and  clarifying  modifications 
to  the  proposed  changes  to  Amex  Rule  9S0(d). 
Commentary  .03.  See  letter  from  Claire  P.  McGrath. 
Managing  Director  and  Special  Counsel.  Derivative 
Securities.  Amex.  to  Michael  Walinskas.  Branch 
Chief.  Division  of  Market  Regulation,  Commission, 
dated  May  26. 1995  ("Amendment  No.  1  "). 

'Securities  Exchange  Act  Release  No.  26947 
Oune  19. 1989).  54  FR  26869  (approving  Amex  Rule 
9S0(d),  Commentary  .03). 


wishes  to  participate.  The  rule  had 
sought  to  reconcile  the  growing  practice 
of  soliciting  participation  in  orders 
outside  of  trading  crowds  with  the  rules 
and  practices  of  the  auction  market. 
Since  its  adoption,  the  rule  has  operated 
successfully  and  has  helped  in  giving 
fair  and  equal  access  to  information 
regarding  solicited  transactions  to 
participants  in  trading  crowds  and  has 
resulted  in  more  competitive  markets 
and  executions  for  customers  at  the  best 
available  prices. 

Specifically,  the  rule  permits  the 
solicitation  of  on-floor  and  off-floor 
members  outside  of  a  trading  crowd  to 
participate  as  the  contra-side  of  an  order 
only  if  the  trading  crowd  is  given  (1)  the 
same  information  about  the  options 
order  as  is  given  to  the  solicited  party; 
and  (2)  a  reasonable  opportunity  to 
accept  the  bid  or  offer  before  the 
solicited  party  participates  in  the 
transaction.  However,  with  respect  to 
the  solicitation  of  a  registered  options 
trader,  the  soliciting  member  must  also 
disclose  to  the  trading  crowd,  prior  to 
the  solicitation,  the  same  terms  and 
conditions  as  will  be  disclosed  to  the 
solicited  registered  options  trader. 

The  Exchange  now  seeks  to  modify 
the  rule  to  eliminate  the  difference  in 
how  the  rule  is  applied  to  the 
solicitation  of  registered  options  traders. 
Members  who  are  engaged  in  the 
practice  of  soliciting  orders  indicate  that 
it  is  difficult,  at  times,  to  determine 
prior  to  the  solicitation  whether  the 
solicited  party  is  a  registered  options 
trader.  Such  a  determination  is 
important  for  a  soliciting  member 
seeking  to  adhere  to  the  rule 
requirement  that  the  trading  crowd  be 
notified  of  the  terms  of  an  order  prior 
to  solicitation  of  a  registered  options 
trader.  Rather  than  chance  violating  the 
Exchange's  rule,  these  members  advise 
that  in  the  case  of  multiple  traded 
options,  they  frequently  seek  to  trade  at 
another  options  exchange  whose 
solicitation  rule  does  not  differentiate 
between  broker  dealers  other  than 
registered  traders,  and  registered 
traders. 

Therefore,  the  Exchange  seeks  to 
eliminate  the  requirement  that  a 
soliciting  member  first  disclose  to  a 
trading  crowd  the  terms  and  conditions 
of  the  order  prior  to  the  solicitation  of 
a  registered  trader.  The  Exchange 
believes  that  if  trading  crowds  are  given 
a  reasonable  opportunity  to  accept  the 
bid  or  offer,"*  after  the  terms  and 


conditions  of  the  order  are  announced, 
then  it  is  not  necessary  for  the  soliciting 
member  to  disclose  those  terms  and 
conditions  to  the  trading  crowd  prior  to 
soliciting  a  registered  options  trader. 
Once  other  market  participants  are 
given  a  reasonable  opportunity  to  accept 
the  bid  or  offer,  the  solicited  party  may 
accept  all  or  any  remaining  part  of  such 
order,  or  the  member  may  cross  all  or 
any  remaining  part  of  the  originating 
order  with  the  solicited  party  at  such 
bid  or  ofier  by  aiuiouncing  that  the 
member  is  crossing  the  orders  and 
stating  the  quantity  and  price. 

The  Exchange  also  proposed  to  add 
language  to  its  solicitations  rule  to  make 
it  clear  that  non-solicited  market 
participants  and  floor  brokers  holding 
non-solicited  discretionary  orders  in  the 
trading  crowd  will  have  priority  over 
the  solicited  party  or  the  solicited  order 
to  trade  with  the  original  order  at  the 
best  bid  or  offer  price  subject  to  the 
precedence  rules  set  forth  in  Rule  155.' 

Finally,  the  Exchange  proposes  to 
codify  its  policy  that  its  solicitation  rule 
also  applies  to  the  solicitation  of  non- 
member  broker  dealers. 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)  of  the  Act  in  general  and 
furthers  the  objectives  of  Section  6(b)(5) 
in  particular  in  that  it  is  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  to  foster 
cooperation  and  coordination  with 
persons  engaged  in  facilitating 
transactions  in  securities,  and  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system. 

(B)  Self-Regulatory  Organization's 
Statement  on  Buiden  on  Competition 

The  Amex  believes  that  the  proposed 
rule  change  will  not  impose  any  burden 
on  competition. 

(C)  Self-Regulatory  Organizations 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 


*  Since  the  sire  and  complexity  of  orders  for 
options  can  vary  widely,  the  phrase  "reasonable 
opportunity  to  accept  the  bid  and  offer"  has  not 
been  specifically  defined.  However,  the  Exchange 
has  determined  that  the  following  factors  should  be 
considered  when  deciding  whether  a  reasonable 


opportunity  has  been  given:  (1)  size  and  complexity 
of  the  order:  (2)  ease  of  executing  hedging 
transactions  in  the  underlying  stock;  and  (3)  effect 
of  the  optioiu  order  on  the  positions  held  t>y 
participants  in  the  trading  crowd. 

» See  Amendment  No.  1.  supra  note  2.  Amex  Rule 
155  generally  provides  that  a  specialist  shall  give 
precedence  to  orders  entrusted  to  him  as  an  agent 
in  any  stock  in  which  he  is  registered  before 
executing  at  the  same  price  any  purchase  or  sale  in 
the  same  stock  for  an  account  in  which  he  has  an 
interest. 
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m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  Hnds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(a)  By  order  approve  such  proposed 
rule  change,  or 

(b)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington.  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N.W., 
Washington,  D.C.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
above-mentioned  self-regulatory 
organization.  All  submissions  should 
refer  to  File  No.  SR-Amex-95-15  and 
should  be  submitted  by  June  30, 1995. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 
Jonathan  G.  Katz, 
Secretary. 

IFR  Doc.  95-14120  Filed  6-»-95;  8:45  am] 
aiLUNQ  cooe  wio-oi-m 


[fMMse  No.  34-35802;  FH*  No.  SR-Amex- 
95-20] 

SeH-Regulatory  Organizations;  Notice 
of  Rling  of  Proposed  Rule  Change  by 
ttiB  American  Stock  Exchange,  Inc. 
Relating  to  the  Listing  and  Trading  of 
Indexed  Term  Notes 

June  2. 1995. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act' ).  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  May  30, 1995,  the 
American  Stock  Exchange,  Inc. 
("Amex"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I.  n.  and 
ni  below,  which  Items  have  been 
prepared  by  the  Amex.  The  Commission 
is  publishing  this  notice  to  soUcit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  approve  for 
listing  and  trading  under  Section  107A 
of  the  Amex  Company  Guide  ("Guide"), 
Indexed  Term  Notes  ("Notes"),  the 
return  on  which  is  based  in  whole  or  in 
part  on  changes  in  the  value  of  twenty- 
four  (24)  equity  securities  of  companies 
that  have  been  identified  by  the 
imderwriter  as  "consolidation 
candidates"  ("Index"). ^  The  text  of  the 
proposed  rule  change  is  available  at  the 
Office  of  the  Secretary,  the  Amex.  and 
at  the  Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Piirpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  TV  below.  The 
Amex  has  prepared  summaries,  set  forth 
in  sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 


(A)  Self-Regulatory  Organization 's 
Statementof  the  Purpose  of,  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

Under  Section  107 A  of  the  Guide,  the 
Exchange  may  approve  for  listing  and 
trading  securities  which  cannot  be 
readily  categorized  under  the  listing 
criteria  for  common  and  preferred 
stocks,  bonds,  debentures,  or  warrants.^ 
The  Amex  now  proposes  to  list  for 
trading,  under  Section  107A  of  the 
Guide.  Notes  whose  value  is  based  in 
whole  or  in  part  on  the  value  of  the 
Index. 

The  Notes  will  be  non-convertible 
debt  securities  and  will  conform  to  the 
listing  guidelines  under  section  107A  of 
the  Guide.3  The  Notes  will  have  a  term 
of  three  years  from  the  date  of  issue.* 
Additionally,  the  Notes  will  provide 
that  at  maturity,  holders  will  receive  not 
less  than  90%  of  the  initial  issue  price 
of  the  Notes.  Prior  to  the 
commencement  of  listing  and  trading  of 
the  Notes,  the  Exchange  will  distribute 
a  circular  to  its  membership  providing 
guidance  with  regard  to  member  firm 
compliance  responsibilities,  including 
appropriate  suitability  criteria  and/or 
guidelines. 

Eligibility  Standards  for  Index 
Components 

The  AMEX  represents  that  at  the  time 
of  issuance  of  the  Notes,  each  security 
in  the  Index  will  satisfy  the  following 
criteria:  (1)  A  minimum  market 
capitalization  of  $75  million,  except  that 
up  to  10%  of  the  component  securities 
may  have  a  market  capitalization  of  not 
less  than  $50  million;  (2)  average 
monthly  trading  volume  for  the  six 
months  prior  to  the  offering  of  the  Notes 
of  not  less  than  one  million  shares, 
except  that  up  to  10%  of  the  component 
securities  may  have  an  average  monthly 
trading  volume  of  500.000  shares  or 
more  for  the  six  months  prior  to  the 
offering;  (3)  90%  of  the  Index's 


0 17  CFR  200.3O-3(a)(12)  (1994). 


'  The  components  of  the  Index  are:  Agouron 
Phannaceuticals.  Inc:  Biogen,  Inc.:  Campbell  Soup 
Co.:  Crestar  Financial  Corp.:  Electronic  Arts.  Inc.: 
H.].  Heinz  Co.:  Healthcare  Compare  Corp.;  Integra 
Financial  Corp.:  McCormicIc  a  Co.:  Mercantile 
Bancorporation:  Mesa.  Inc.:  Midlantic  Corp.:  Inc: 
Money  Store.  Inc.:  Multicare  Companies,  Inc.:  Oryx 
Energy  Co.:  Physician  Corp.  of  America:  Protein 
Design  Labn,  Inc.:  Quaker  Oats  Co.:  Santa  Fe  Energy 
Resources:  Sierra  Health  Services;  Triton  Energy 
Corp.;  United  Financial  Corp.;  Upjohn  Co.;  and 
Vertex  Phannaceuticals,  Inc. 


>  S«e  Securities  Exchange  Act  Release  No.  27753 
(March  1, 1990).  55  FR  8626  (March  8.  1990). 

>  Specifically,  issuances  of  securities  pursuant  to 
S 107A  of  the  Guide  must  have:  (1)  A  minimum 
public  distribution  of  one  million  trading  units:  (2) 
a  minimum  of  400  holders:  (3)  an  aggregate  market 
value  of  at  least  S4  million:  and  (4)  a  term  of  at  least 
one  year.  Additionally,  the  issuers  must  have  assets 
of  at  least  SlOO  million,  stockholders'  equity  of  at 
least  SIO  million,  and  pre-tax  income  of  at  least 
$750,000  in  the  last  Fiscal  year  or  in  two  of  the  three 
prior  fiscal  years.  As  an  alternative  to  these 
financial  criteria,  the  issuer  may  have  either  (1) 
Assets  in  excess  of  $200  million  and  stockholders' 
equity  in  excess  of  $10  million:  or  (2)  assets  in 
excess  of  SlOO  million  and  stockholders'  equity  in 
excess  of  $20  million. 

*  The  Commission  notes  that  the  value  of  the 
Index  at  maturity  will  not  be  adjusted  to  account 
for  ordinary  cash  dividends  paid  on  the  component 
securities  during  the  term  of  the  Notes. 


numerical  Index  value  and  at  least  80% 
of  the  total  number  of  component 
securities  will  meet  the  then  current 
criteria  for  standardized  options  trading 
set  forth  in  Exchange  Rule  915;  and  (4) 
all  component  stocks  will  (i)  either  be 
listed  on  the  Amex,  the  New  York  Stock 
Exchange,  or  will  be  National  Market 
securities  traded  through  the  facilities  of 
Nasdaq  and  (ii)  be  subject  to  last  sale 
reporting  pursuant  to  Rule  llAa-3  of 
the  Act. 

Index  Calculation 

The  Index  will  be  calculated  using  an 
"equal  dollarweighting"  methodology 
designed  to  ensure  that  each  of  the 
component  securities  is  represented  in 
an  approximately  equal  dollar  amount 
in  the  Index  at  the  time  the  Notes  are 
issued.  To  create  the  Index,  a  portfolio 
of  the  securities  comprising  the  Index 
will  be  established  by  the  issuer 
representing  an  investment  of  a 
specified  dollar  amount  in  each 
component  security  (rounded  to  the 
nearest  whole  share).  The  value  of  the 
Index  will  equal  the  current  market 
value  of  the  sum  of  the  assigned  number 
of  shares  of  each  of  the  component 
securities  divided  by  the  current  Index 
divisor.  The  Index  divisor  will  initially 
be  set  to  provide  a  benchmark  value  of 
100.00  at  the  close  of  trading  on  the  day 
preceding  the  issuance  of  the  Notes. 

The  number  of  shares  of  each 
component  stock  in  the  Index  will 
remain  fixed  except  in  the  event  of 
certain  types  of  corporate  actions  such 
as  the  payment  of  a  dividend  (other  than 
an  ordinary  cash  dividend),  a  stock 
distribution,  stock  split,  reverse  stock 
split,  rights  offering,  distribution, 
reorganization,  recapitalization,  or 
similar  event  with  respect  to  the 
component  securities.  The  number  of 
shares  of  each  component  security  may 
also  be  adjusted,  if  necessary,  in  the 
event  of  a  merger,  consolidation, 
dissolution,  or  liquidation  of  an  issuer 
or  in  certain  other  events  such  as  the 
distribution  of  property  by  an  issuer  to 
shareholders.  Shares  of  a  component 
security  may  be  replaced  (or 
supplemented)  with  other  securities 
under  certain  circumstances,  such  as  the 
conversion  of  a  component  stock  into 
another  class  of  security,  or  the  spin-off 
of  a  subsidiary.  If  the  security  remains 
in  the  Index,  the  number  of  shares  of 
that  security  may  be  adjusted,  to  the 
nearest  whole  share,  to  maintain  the 
component's  relative  weight  in  the 
Index  at  the  level  immediately  prior  to 
the  event(s)  discussed  above.^  In  all 


>  The  issuer  will  not  attempt  to  find  a 
replacement  stock  or  compensate  for  the  extinction 
of  a  security  due  to  bankruptcy  or  a  similar  event. 


cases,  the  divisor  will  be  adjusted,  if 
necessary,  to  ensure  continuity  of  the 
value  of  the  Index.  In  the  event  that  a 
security  in  the  Index  is  canceled  due  to 
a  corporate  consolidation  and  the 
holders  of  such  security  receive  cash, 
the  cash  value  of  that  security  will  be 
included  in  the  Index  and  will  accrue 
interest  at  LIBOR  to  term,  compounded 
daily. 

The  value  of  the  Index  will  be 
calculated  continuously  by  the  Amex 
and  disseminated  every  15  seconds  over 
the  Consolidated  Tape  Association's 
Network  B. 

Payment  at  Maturity 

The  Notes  will  provide  for  a  single 
payment  at  maturity,  i.e.,  there  will  be 
no  periodic  interest  payments.  The 
Notes  will  entitle  the  holder,  upon 
maturity,  to  receive  an  amount  based 
upon  the  percentage  change  between  the 
"original  portfolio  value"  and  the 
"average  portfolio  value,"  provided, 
however  that  the  amount  payable  at 
maturity  will  not  be  less  than  90%  of 
the  principal  amount  of  the  Notes.  The 
"original  portfolio  value"  is  the  closing 
level  of  the  Index  on  the  day 
immediately  preceding  the  issuance  of 
the  Notes.  The  "average  portfolio  value" 
is  the  average  of  the  closing  values  of 
the  Index  on  the  last  trading  day  of  each 
of  the  last  30  months  of  the  term  of  the 
Notes. 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)  of  the  Act,  in  general,  and 
furthers  the  objectives  of  Section  6(b)(5) 
in  particular,  in  that  it  is  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  to  foster 
cooperation  and  coordination  with 
persons  engaged  in  facilitating 
transactions  in  securities,  and  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Amex  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

iC)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 


m.  Date' of  Effectiveness  of  the  Proposed 
Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether,  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Conmients 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W.. 
Washington.  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street.  N.W.. 
Washington.  D.C.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
Amex.  All  submissions  should  refer  to 
File  No.  SR-Amex-95-20  and  should  be 
submitted  by  June  30.  1995. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 
lonathan  G.  Katz. 
Secretary. 

[FR  Doc.  95-14192  Filed  6-8-95;  8:45  an) 
BHJJNG  COOC  M10-01-M 


•  17  CFR  200.3O-3(a)  (12)  (1994). 


30616 


Federal  Regjater  /  Vol.  60.  No.  Ill  /  Friday.  June  9.  1995  /  Notices 


Federal  Register  /  Vol.  60,  No.  Ill  /  Friday,  June  9,  1995  /  Notices 


30617 


[RatoM*  No.  34-36800;  FN*  Na  Sa-«8E- 
M-10] 

8«if-R«gulatory  Organizations;  Notice 
of  Rling  and  Order  Granting 
Accalarated  Approval  of  Proposed 
Rule  Change  by  tha  Boston  Stock 
Exchange,  Inc.,  Relating  to 
Amendments  to  the  Pilot  Program 
Regarding  Certain  Procedures  for  the 
Handling  of  Marfcet-on^lose  Orders  on 
Non-Expiration  Days 

June  1. 1995. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").'  and  Rule  19b-4  thereunder.^ 
notice  is  hereby  given  that  on  May  19, 
1995,  the  Boston  Stock  Exchange,  Inc. 
("BSE"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission"  or  "SEC")  the  proposed 
rule  change,  and  on  May  31, 1995,  Bled 
Amendment  No.  1  to  the  proposed  rule 
change,'  as  described  in  Items  I  and  11 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
BSE  has  requested  accelerated  approval 
of  the  proposal.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Setf-Regalatory  Organization's 
Statemeiit  of  tlM  Terns  of  Substance  of 
tlM  Proposed  Rule  Change 

The  Exchange  seeks  to  adopt 
procedures  for  the  handling  of  market- 
on-close  orders  on  expiration  days,  non- 
expiration  days  and  in  market 
conditions  where  New  York  Stock 
Exchange,  Inc.  ("NYSE")  Rule  80A  is  in 
effect.  These  procedures  mirror  the 
procedures  in  place  on  the  primary 
markets  in  order  to  ensure  equal 
treatment  of  orders  in  both  markets. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  »f  ,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  III  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B.  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 


A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  rule  is 
to  adopt  certain  procedures  to  mirror 
those  of  the  primary  markets  for  the 
handling  of  market-on-close  ("MOC") 
orders  on  expiration  days*  and  non- 
expiration  days  so  that  the  BSE  does  not 
become  a  haven  for  MCXZ  orders  that  are 
prohibited  on  the  primary  markets.'  In 
this  way,  all  orders  sent  to  the  Exchange 
will  receive  equal  treatment  to  orders 
sent  to  the  primary  markets.  The 
proposed  rule  change  proposes  that  on 
expiration  days,  all  MOC  orders  in  all 
stocks  will  be  prohibited  after  3:40  p.m., 
eliminating  the  limitation  related  to  a 
strategy  including  stock  index  futures, 
stock  index  options  or  options  on  stock 
index  futures  in  expiring  contracts.  TTie 
proposed  procedures  also  include 
procedures  applicable  on  non- 
expiration  days,  such  as:  (a)  Providing  a 
3:50  p.m.  deadline  for  the  entry  of  all 
MOC  ordere  in  all  stocks,  (b)  prohibiting 
the  cancellation  or  reduction  of  any 
MOC  order  in  any  stock  after  3:50  p.m., 

(c)  publishing  order  imbalances  of 
50,000  shares  or  more  as  soon  as 
practicable  after  3:50  p.m.  in  the  pilot 
stocks,  stocks  being  added  to  or  dropped 
from  an  index,  and  in  any  other  stock 
with  the  approval  of  a  Floor  Official  and 

(d)  limiting  the  entry  of  MOC  orders 
after  3:50  p.m.  to  of^t  pubHshed 
imbalances.  With  respect  to  item  (b) 
at>ove,  the  Exchange  will  permit 
cancellations  of  MOC  orders  after  3:50 
p.m.  in  those  instances  where  a 
legitimate  error  has  been  made.  The 
term  "pilot  stocks"  refers  to  the  list  of 
stocks  designated  by  the  NYSE  as  pilot 
stocks  for  purposes  of  its  auxiliary 
closing  procedures.* 

The  proposed  rule  change  also 
proposes  certain  procedures  for  the 
handling  of  MOC  orders  in  market 


'  15  U.S.C  788(b)(1). 

»17CFR240.19t)-4. 

'  See  letter  from  Karen  A.  AluiM.  Assistant  Vice 
President.  BSE  to  Elisa  Metzger.  Senior  Counsel. 
SEC.  dated  May  31.  1995. 


*The  term  "expiration  days"  refers  to  both  (1)  the 
trading  day.  usually  the  third  Friday  of  the  month, 
when  some  stock  index  options,  stock  index  futures 
and  options  on  stock  index  futures  expire  or  settle 
concurrently  ("Expiration  Fridays")  and  (2)  the 
trading  day  on  which  end  of  calendar  quarter  index 
options  expire  ("QDC  Expiration  Days"). 

'  The  BSE's  auxiliary  closing  prtx^dures  for 
expiration  days  have  been  approved  on  a  pilot  basis 
until  October  31,  1995.  See  Securities  Exchange  Act 
Release  No.  34918  (October  31. 1994),  59  FR  55504 
("1994  Pilot  Approval  Order"). 

■The  Expiration  Friday  pilot  stocks  consist  of  the 
SO  most  highly  capitalized  Standard  ft  Poors 
("S&P")  500  stocks  and  any  component  stocks  of 
the  Major  Market  Index  ("MMI")  not  included 
therein.  The  QDC  Expiration  Day  pilot  stocks  consist 
of  the  SO  most  highly  capitalized  S&P  500  stocks, 
any  component  stocks  of  the  MM!  not  included 
therein  and  the  10  highest  weighted  SftP  Midcap 
400  stocks. 


conditions  where  the  NYSE's  Rule  80A 
is  in  effiect.  On  non-expiration  days,  if 
an  MOC  index  arbitrage  order  to  buy 
(sell)  to  establish  or  increase  a  position 
is  entered,  and  Rule  80A  subsequently 
goes  into  effect  because  of  significant 
upward  (downward)  market  movement, 
the  MOC  order  must  be  canceled, 
regardless  of  the  time  Rule  80A  goes 
into  effect.  If  Rule  80A  goes  into  effect 
prior  to  3:50  p.m.,  the  MOC  order  may 
be  re-entered  with  the  instruction  "buy 
minus"  ("sell  plus").  If  Rule  BOA  goes 
into  effect  after  3:50  p.m.  and  there  is  a 
published  imbalance  in  the  subject 
stock  the  MC)C  order  may  be  re-entered 
with  the  instruction  "buy  minus"  ("sell 
plus")  to  offset  the  imbalance. 

On  expiration  days,  if  an  MOC  index 
arbitrage  order  to  buy  (sell)  to  establish 
or  increase  a  position  is  entered,  and 
Rule  80A  sul^equently  goes  into  effect 
because  of  significant  upward 
(downward)  market  movement,  the 
MOC  order  must  be  canceled,  regardless 
of  the  time  Rule  80A  goes  into  effect.  If 
Rule  80A  goes  into  effect  prior  to  3:40 
p.m.,  the  MOC  order  may  be  re-entered 
vrith  the  instruction  "buy  minus"  ("sell 
plus").  If  Rule  80A  goes  into  effect  after 
3:40  p.m.  and  there  is  a  pubUshed 
imbalance  in  the  subject  stock,  the  MCXH 
order  may  be  re-entered  with  the 
instruction  "buy  minus"  ("sell  plus")  to 
offset  the  imbalance. 

2.  Statutory  Basis 

The  statutory  basis  for  the  proposed 
rule  is  Section  6(bM5)  of  the  Exchange 
Act  in  that  it  is  designed  to  prevent 
fi^udulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principles  of  trade,  to  remove 
impediments  to  and  periect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and  in 
general,  to  protect  investors  and  the 
public  interest;  and  is  not  designed  to 
permit  unfair  discrimination  between 
customers,  issuers,  brokers,  or  dealers. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  die  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 


m.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street  NW., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
(Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  fiom  the 
public  in  accordance  vrith  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street  NW., 
Washington,  D.C.  20549.  Ckjpies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  BSE.  All  submissions 
should  refer  to  File  No.  SR-BSE-95-10 
and  should  be  submitted  by  [insert  date 
21  days  from  date  of  publication), 

rv.  Commission's  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change 

The  (Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular  with  the 
requirements  of  Section  6  '  of  the  Act. 
In  particular,  the  proposal  is  consistent 
with  the  Section  6(b)(5) «  requirements 
that  the  rules  of  an  exchange  be 
designed  to  promote  just  and  equitable 
principles  of  trade,  to  prevent 
fraudulent  and  manipulative  acts,  and 
in  general,  to  protect  investors  and  the 
public  interest. 

In  recent  years,  the  self-regulatory 
organizations  have  instituted  certain 
safeguards  to  minimize  excess  market 
volatility  that  may  arise  from  the 
liquidation  of  stock  positions  related  to 
trading  strategies  involving  index 
derivative  products.  For  instance,  since 
1986,  the  NYSE  has  utilized  auxiliary 
closing  procedures  on  expiration  days. 
These  procedures  allow  NYSE 
specialists  to  obtain  an  indication  of  the 
buying  and  selling  interest  in  MOC 
orders  at  expiration  and,  if  there  is  a 
substantial  imbalance  on  one  side  of  the 
market,  to  provide  the  investing  public 
with  timely  and  reliable  notice  thereof 
and  with  an  opportunity  to  make 


appropriate  investment  decisions  in 
response.  Based  on  the  NYSE's 
experience,"  the  Commission  believes 
that  the  MCX  order  handling 
requirements  work  relatively  well  and 
may  result  in  more  orderly  markets  at 
the  close  on  expiration  days. 

In  today's  highly  competitive  market 
environment,  however,  it  is  possible 
that  a  regional  exchange,  which  trades 
NYSE-listed  stocks  but  does  not  have 
comparable  closing  procedures,  could 
be  utilized  by  market  participants  to 
enter  MOC  orders  prohibited  on  the 
NYSE.  Although  the  Commission  has  no 
reason  to  believe  that  the  BSE  market 
has  become  a  significant  alternative 
market  to  enter  otherwise  prohibited 
MOC  orders,  the  Commission  agrees 
with  the  BSE  that,  if  this  possibility 
were  realized,  it  could  have  a  negative 
impact  on  the  fairness  and  orderliness 
of  the  national  market  system.'" 
Accordingly,  the  (Dommission  believes 
that  it  is  reasonable  for  the  BSE  to  adopt 
procedures  for  the  handling  of  MOC 
orders  that  mirror  the  NYSE's,  thereby 
ensuring  the  equal  treatment  of  orders 
in  both  markets  and,  in  the  event  of 
unusual  market  conditions,  offering  the 
BSE  the  same  benefits  in  terms  of 
potentially  reducing  volatility. 

In  this  regard,  the  Cktmmission  notes 
that  the  proposed  rule  change  will 
standardize  the  BSE's  closing 
procedures  on  expiration  days  with 
those  on  the  NYSE."  Specifically,  on 
expiration  days,  the  BSE  proposal  will 
impose  a  3:40  p.m.  deadline  for  entry  of 
all  MOC  orders.  In  conjunction  with  the 
prohibition  on  cancellation  or  reduction 
of  any  MCX!  order  after  3:40  p.m.,  this 
requirement  should  allow  the  specialist 
to  make  a  timely  and  reliable 
assessment,  for  every  stock,  of  M(X! 
order  fiow  and  its  potential  impact  on 
the  closing  price.  While  the  Cx)mmission 
recognizes  that  3:40  p.m.  is  relatively 
near  the  close,  the  Commission 
previously  has  determined  that  such  a 
deadline  strikes  a  reasonable  balance 
between  the  need  to  effectuate  an 
orderly  closing  and  the  need  to  avoid 
unduly  infringing  upon  legitimate 
trading  strategies." 


'  15  U.S.C  78f. 
•15U.S.C.  78flbM5). 


•The  NYSE  has  submitted  to  the  Commission 
several  monitoring  reports  describing  its  experience 
with  the  auxiliary  closing  procedures.  For  further 
discussion  of  the  NYSE's  resuhs.  see  Securities 
Exchange  Act  Release  No.  34916  (October  31. 1994). 
59  FR  55507. 

'"For  example,  if  MOC  orders  prohibited  on  the 
NYSE  were  entered  instead  on  the  BSE.  unusually 
large  M(X  order  imbalances  on  the  regional 
exchange  could  contribute  to  overall  market 
volatility. 

<  >  See  Securities  Exchange  Act  Release  No.  35589 
(April  10.  1995).  60  FR  19313. 

■'See,  e^..  Securities  Exchange  Act  Release  No. 
33639  (Fet^uary  17,  1994).  59  FR  9295. 


The  amended  procedures  for 
expiration  days  will  continue  to  require 
that,  as  soon  as  practicable  after  3:40 
p.m.,  BSE  specialists  disseminate 
substantial  imbalances  in  the  pilot 
stocks.  Thereafter,  no  MCXZ  orders  may 
be  entered  except  to  offset  a  published 
imbalance  in  a  pilot  stock.  In  this 
regard,  the  BSE  pilot  program  combines 
early  submission  of  M(X;  orders  with 
prompt  dissemination  of  imbalances 
that  reflect  actual  investor  interest.  As 
noted  in  prior  Ck)mmission  orders 
approving  these  procedures,"  the  BSE 
should  have  sufficient  opportunity  to 
attract  any  contra-side  interest  necessary 
to  alleviate  substantial  MOC  order 
imbalances  in  the  pilot  stocks  and  to 
damp>en  their  effect  on  the  closing  price. 

In  addition,  under  the  proposed  rule 
change,  the  BSE  wilUdopt  MCX  order 
handling  requirements  for  non- 
expiration  days  that  are  substantially 
similar  to  those  in  place  for  expiration 
days.  This  will  allow  members  and 
member  organizations  to  follow 
comparable  procedures  at  the  close  on 
all  trading  days.  Although  there  is  less 
likelihood  of  an  influx  of  MCX]  orders  at 
the  close  of  non-expiration  days,  certain 
trading  and  asset  allocation  strategies 
could  employ  MOC  orders.  The  3:50 
p.m.  deadline  for  MOC  order  ei\try  and 
cancellation,  as  well  as  the  requirement 
to  disseminate  MOC  orders  consisting  of 
50,000  shares  or  more  as  soon  as 
practicable  after  3:50  p.m..  on  non- 
expiration  days  should  help  the 
specialist  make  a  timely  and  reliable 
assessment  of  MOC  order  flow  and  its 
potential  impact  on  the  closing  price 
and  also  should  ensure  that  any 
imbalance  publications  reflect  actual 
investor  interest.  In  the  Commission's 
opinion,  a  3:50  p.m.  deadline  strikes  a 
more  appropriate  balance  for  non- 
expiration  days  (as  opposed  to  the  3:40 
p.m.  deadline  for  expiration  days)  given 
the  reduced  likelihood  of  substantial 
MCXZ  order  imbalances  due  to 
derivatives-related  trading  strategies. 

In  the  event  of  unusual  market 
conditions,  the  Commission  believes 
that  the  amended  procedures  for  non- 
expiration  days  will  offer  benefits  in 
terms  of  assessing  volatility  at  the  close 
of  trading  in  the  same  manner  as  the 
BSE's  procedures  for  expiration  days. 
Additionally,  the  Commission  notes 
that,  by  permitting  a  Floor  Official  to 
authorize  the  publication  of  substantial 
MOC  order  imbalances  on  non- 
expiration  days  in  any  stock,  the 
proposal  should  increase  the 
information  available  to  market 
participants  and  provide  BSE  specialists 


>  See  1994  Pilot  Approval  Order,  supra,  note  S. 
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with  a  mechanism,  if  necessary,  to 
attract  contra-side  interest  in  any  stock. 

The  Commission  finds  it  appropriate 
for  the  BSE  to  provide  for  procedures  for 
the  handling  of  MOC  orders  in  market 
condiUons  when  the  NYSE's  Rule  BOA 
is  in  effect.  The  Commission  believes 
that  the  rule  change  clearly  informs 
market  participants  of  the  manner  in 
which  MOC  order  can  be  placed  when 
the  NYSE's  Rule  BOA  is  in  effect.  The 
Commission  continues  to  believe  that 
the  provisions  of  NYSE  Rule  BOA 
provide  a  useful  means  of  addressing 
market  volatiUty.'* 

The  Commission  is  approving  the 
amendments  to  the  BSE's  auxiliary 
closing  procedures  for  expiration  days 
and  non-expiration  days  as  part  of  the 
existing  pilot  program  that  expires  on 
October  31,  1995. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  the  thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof  in 
the  Federal  Register.  This  will  permit 
the  proposed  amendments  to  be 
effective  simultaneously  with  the 
NYSE's  amendments  to  the  procedures 
for  handling  MOC  orders.*'  In  addition, 
the  procedures  the  BSE  proposes  to  use 
are  identical  to  NYSE  procedures  that 
were  published  in  the  Federal  Register 
for  the  full  comment  period  and  were 
approved  by  the  Commission.'* 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  '^  that  the  proposed 
rule  change  is  hereby  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'" 
Jonathan  G.  Katz, 
Secretary. 

(FR  Doc  95-14190  Filed  6-«-95;  8:45  am] 
aiUJNO  cooc  WIO-OI-M 
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Self-Ragulatory  Organizations;  Notice 
of  Filing  Proposed  Rule  Change  by 
Nationai  Association  of  Socurities 
Dealers,  inc.,  Relating  to  Advertising 
and  Sales  Literature  Filing  and  Review 
Requirements  Under  ttie  Rules  of  Fair 
Practice  and  the  Government 
Securities  Rules 

)une  2. 1995. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").  15  U.S.C.  78s(b)(l).  notice  is 
hereby  given  that  on  May  10. 1995.*  the 
National  Association  of  Securities 
Dealers.  Inc.  ("NASD")  or 
"Association")  filed  with  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission")  the  proposed  rule 
change  as  described  in  Items  I.  II,  and 
m  below,  which  Items  have  been 
prepared  by  the  NASD.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  ol 
the  Proposed  Rule  Change 

The  NASD  is  herewith  filing  a 
proposed  rule  change  to  Article  m. 
Section  35  of  the  Rules  of  Fair  Practice 
and  Section  B  of  the  Government 
Securities  Rules.  Proposed  new 
language  is  italicized  and  proposed 
deletions  are  bracketed. 

ARTICLE  IE 

Rules  of  Fair  Practice 


>«  See  Securities  Exchange  Act  Release  No.  29854 
(October  24. 1991).  56  FR  55963. 

<>  See  Release  No.  35589,  supra  note  11. 

**  No  comments  were  received  in  connection  with 
the  most  recent  proposed  rule  change  which 
modified  the  NYSE  procedures.  See  Release  No. 
35589,  supra  note  11. 

"15U.S.C78s(b)(2). 

'•  17  CFR  200.30-3(a)(12). 


Communications  With  the  Public 

(a)  Definitions 

(1)  Advertisement — For  purposes  of 
this  section  and  any  interpretation 
thereof,  "advertisement"  means  material 
published,  or  designed  for  use  in,  a 
newspaper,  magazine  or  other 
periodical,  radio,  television,  telephone 
or  tape  recording,  videotape  display, 
signs  or  billboards,  motion  pictures, 
telephone  directories  (other  than 
listings),  electronic  or  other  public 
media. 

(2)  Sales  literature — For  purposes  of 
this  section  and  any  interpretation 
thereof,  "sales  literature"  means  any 
written  or  electronic  communication 
distributed  or  made  generally  available 
to  customers  or  the  public,  which 
commimication  does  not  meet  the 


'  The  proposed  rule  change  was  initially 
submitted  on  April  10, 1995,  but  was  amended  on 
May  10, 1995,  in  order  to  make  technical  changes 
and  clarify  rule  language. 


foregoing  definition  of  "advertisement." 
Sales  literature  includes,  but  is  not 
limited  to,  circulars,  research  reports, 
market  letters,  performance  reports  or 
summaries,  form  letters,  telemarketing 
scripts,  seminar  texts,  and  reprints  or 
excerpts  of  any  other  advertisement, 
sales  literature  or  published  article. 

(b)  Approval  and  Recordkeeping 

(1)  Each  item  of  advertising  and  sales 
literature  shall  be  approved  by  signature 
or  initial,  prior  to  use  or  filing  with  the 
NASD,  by  a  registered  principal  [(or  his 
designee)]  of  the  member. 


(c)  Filing  Requirements  and  Review 
Procedures 

(1)  Advertisements  and  sales 
literature  concerning  registered 
investment  companies  (including 
mutual  funds,  variable  contracts  and 
unit  investment  trusts)  not  included 
within  the  requirements  of  Subsection 
(c)(2)  of  this  section,  and  public  direct 
participation  programs  (as  defined  in 
Article  in.  Section  34  of  the  Rules  of 
Fair  Practice)  shall  be  filed  with  the 
Association's  Advertising  Regulation 
Department  within  10  days  of  first  use 
or  publication  by  any  member.  The 
member  must  provide  with  each  filing 
the  actual  or  anticipated  date  of  first 
use.  Filing  in  advance  of  use  is 
recommended.  Members  are  not 
required  to  file  advertising  and  sales 
literature  which  have  previously  been 
filed  and  which  are  used  without 
change.  Any  members  filing  any 
investment  company  advertisement  or 
sales  literature  pursuant  to  this 
Subsection  that  includes  or  incorporates 
rankings  or  comparisons  of  the 
investment  company  with  other 
investment  companies  shall  include  a 
copy  of  the  ranking  or  comparison  used 
in  the  advertisement  or  sales  literature. 

(2)  Advertisements  concerning 
collateralized  mortgage  obligations 
registered  imder  the  Securities  Act  of 
1933.  and  advertisements  and  sales 
literature  concerning  registered 
investment  companies  (including 
mutual  funds,  variable  contracts  and 
unit  investment  trusts)  that  include  or 
incorporate  rankings  or  comparisons  of 
the  investment  company  with  other 
investment  companies  where  the 
ranking  or  comparison  category  is  not 
generally  published  or  is  the  creation, 
either  directly  or  indirectly,  of  the 
investment  company,  its  underwriter  or 
an  affiliate,  shall  be  filed  with  the 
Association's  Advertising  Regulation 
Department  for  review  at  least  10  days 
prior  to  use  (or  such  shorter  period  as 
the  Department  may  allow  in  particular 
circumstances)  for  approval  and,  if 


changed  [or  expressly  disapproved]  by 
the  Association,  shall  be  withheld  from 
publication  or  circulation  until  any 
changes  specified  by  the  Association 
has  been  made  or,  (in  the  event  of 
disapproval]  if  expressly  disapproved, 
until  the  advertisement  has  been  refiled 
for,  and  has  received.  Association 
approval.  The  member  must  provide 
with  each  filing  the  actual  or 
anticipated  date  of  first  use.  Any 
member  filing  any  investment  company 
advertisement  or  sales  literature 
pursuant  to  this  Subsection  shall 
include  a  copy  of  the  data,  ranking  or 
comparison  on  which  the  ranking  or 
comparison  is  based. 

(3)  (A)  Each  member  of  the 
Association  which  has  not  previously 
filed  advertisements  with  the 
Association  (or  with  a  registered 
securities  exchange  having  standards 
comparable  to  those  contained  in  this 
section)  shall  file  its  initial 
advertisement  with  the  Association's 
Advertising  Department  at  least  ten  days 
prior  to  use  and  shall  continue  to  file  its 
advertisements  at  least  ten  days  prior  to 
use  for  a  period  of  one  year.  The 
member  must  provide  with  each  filing 
the  actual  or  anticipated  date  of  first 
use. 

1(B)  Each  member  which,  on  the 
effective  date  of  this  section,  had  been 
filing  advertisements  with  the 
Association  (or  with  a  registered 
securities  exchange  having  standards 
comparable  to  those  contained  in  this 
section)  for  a  period  of  less  than  one 
year  shall  continue  to  file  its 
advertisements,  at  least  ten  days  prior  to 
use,  until  the  completion  of  one  year 
from  the  date  the  first  advertisement 
was  filed  with  the  Association  or  such 
exchange.] 
***** 

(4)  Notwithstanding  the  foregoing 
provisions,  any  District  Business 
Conduct  Committee  of  the  Association, 
upon  review  of  a  member's  advertising 
and/or  sales  literature,  and  after 
determining  that  the  member  has 
departed  and  there  is  a  reasonable 
likelihood  that  the  member  will  again 
depart  fi-om  the  standards  of  this 
section,  may  require  that  such  member 
file  all  advertising  and/or  sales 
literature,  or  the  portion  of  such 
member's  material  which  is  related  to 
any  specific  types  or  classes  of 
securities  or  services,  with  the 
Association's  Advertising  Department 
and/or  the  District  Committee,  at  least 
ten  days  prior  to  use.  The  member  must 
provide  with  each  filing  the  actual  or 
anticipated  date  of  first  use. 

The  Committee  shall  notify  the 
member  in  writing  of  the  types  of 


material  to  be  filed  and  the  length  of 
time  such  requirement  is  to  be  in  effect. 
The  requirement  shall  not  exceed  one 
year,  however,  and  shall  not  take  effect 
until  30  days  after  the  member  receives 
the  written  notice,  during  which  time 
the  member  may  request  a  hearing 
before  the  District  Business  Conduct 
Committee,  and  any  such  hearings  shall 
be  held  in  reasonable  conformity  with 
the  hearing  and  appeal  procedures  of 
the  Code  of  Procedure. 


(d)  Standards  Applicable  to 
Communications  With  the  Public 


(2)  Specific  Standards 

In  addition  to  the  foregoing  general 
standards,  the  following  specific 
standards  apply: 

(B)  Recommendations:  In  making  a 
recommendation,  whether  or  not 
labeled  as  such,  a  member  must  have  a 
reasonable  basis  for  the 
recommendation  and  must  disclose  |the 
price  at  the  time  the  recommendation  is 
made,  as  well  as]  any  of  the  following 
situations  which  are  applicable: 

(i)  That  the  member  usually  makes  a 
market  in  the  securities  being 
recommended,  or  in  the  tmderlying 
security  if  the  recommended  security  is 
an  option,  and/or  that  the  member  or 
associated  persons  will  sell  to  or  buy 
from  customers  on  a  principal  basis; 

(ii)  That  the  member  and/or  its 
officers  or  partners  own  options,  rights 
or  warrants  to  purchase  any  of  the 
securities  of  the  issuer  whose  securities 
are  recommended,  unless  the  extent  of 
such  ownership  is  nominal; 

(iii)  That  the  member  was  manager  or 
co-manager  of  a  pubUc  offering  of  any 
securities  of  the  recommended  issuer 
within  the  last  3  years. 

The  member  shall  also  provide,  or 
offer  to  furnish  upon  request,  available 
investment  information  supporting  the 
recommendation.  Recommendations  on 
behalf  of  corporate  equities  must 
provide  the  price  at  the  time  the 
recommendation  is  made. 

A  member  may  use  material  referring 
to  past  recommendations  if  it  sets  forth 
all  recommendations  as  to  the  same 
type.  kind,  grade  or  classification  of 
securities  made  by  a  member  within  the 
last  year.  Longer  f)€riods  of  years  may  be 
covered  if  they  are  consecutive  and 
include  the  most  recent  year.  Such 
material  must  also  name  each  security 
recommended  and  give  the  date  and 
nature  of  each  recommendation  (e.g.. 
whether  to  buy  or  sell),  the  price  at  the 
time  of  the  recommendation  was  to  be 


acted  upon,  and  indicate  the  general 
market  conditions  during  the  period 
covered. 

Also  permitted  is  material  which  does 
not  make  any  specific  recommendation 
but  which  offers  to  furnish  a  list  of  all 
recommendations  made  by  a  member 
within  the  past  year  or  over  longer 
periods  of  consecutive  years,  including 
the  most  recent  year,  if  this  list  contains 
all  the  information  specified  in  the 
previous  pmragraph.  Neither  the  list  of 
recommendations,  nor  material  offering 
such  list,  shall  imply  comparable  future 
performance.  Reference  to  the  results  of 
a  previous  specific  recommendation, 
including  such  a  reference  in  a  follow- 
up  research  report  or  market  letter,  is 
prohibited  if  the  intent  or  the  effect  is 
to  show  the  success  of  a  past 
recommendation,  unless  all  of  the 
foregoing  requirements  with  respect  to 
past  recommendations  are  met. 
•        •        *        •        • 

GOVERNMENT  SECURITIES  RULES 


Communications  With  the  Public 
Sec.  8 

(a)  Definitions 

(1)  Advertisement — For  purposes  of 
this  section  and  any  interpretation 
thereof,  "advertisement"  means  material 
published,  or  designed  for  use  in,  a 
newspaper,  magazine  or  other 
periodical,  radio,  television,  telephone 
or  tape  recording,  videotape  display, 
signs  or  billboards,  motion  pictures, 
telephone  directories  (other  than  routine 
listings),  electronic  or  other  public 
media. 

(2)  Sales  Literature — For  purposes  of 
this  section  and  any  interpretation 
thereof,  "sales  Uterature"  means  any 
written  or  electronic  communication 
distributed  or  made  generally  available 
to  customers  or  the  public  that  does  not 
meet  the  foregoing  definition  of 
"advertisement."  Sales  literature 
includes,  but  is  not  limited  to,  circulars, 
research  repjorts,  market  letters, 
performance  reports  or  summaries,  form 
letters,  standard  forms  of  option 
worksheets,  telemarketing  scripts, 
seminar  texts,  and  reprints  or  excerpts 
of  any  other  advertisement,  sales 
literature,  or  published  article. 

(b)  Approval  and  Recordkeeping 

(1)  Each  item  of  advertising  and  sales 
literature  shall  be  approved  by  signature 
or  initial,  prior  to  use  orfihng  with  the 
NASD,  by  a  registered  principal  ((or 
designee)]  of  the  member. 
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(c)  Filing  Requirements  and  Review 
Procedures 

(1)  Members  shall  Hie  advertisements 
for  review  with  the  Association's 
Advertising  Regulation  Department  as 
follows: 

(A)  Advertisements  concerning 
government  securities  (as  deHned  in 
Section  3(a)(42)  of  the  Securities 
Exchange  Act  of  1934)  other  than 
collateralized  mortgage  obligations  shall 
be  filed  by  members  with  the 
Association's  Advertising  Department 
within  10  days  of  first  use  or 
publication;  and 

(B)  Advertisements  concerning 
collateralized  mortgage  obligations  shall 
be  filed  with  the  Association's 
Advertising  Regulation  Department  for 
review  at  least  10  days  prior  to  use  (or 
such  shorter  period  as  the  Department 
may  allow  in  particular  circumstances) 
for  approval  and,  if  changed  [or 
expressly  disapproved]  by  the 
Association,  shall  be  withheld  from 
publication  or  circulation  until  any 
changes  specified  by  the  Association 
have  been  made  or,  [in  the  event  of 
disapproval]  if  expressly  disapproved, 
until  the  advertisement  has  been  refiled 
for,  and  has  received,  Association 
approval.  The  member  must  provide 
mth  each  filing  concerning  government 
securities,  including  collateralized 
mortgage  obligations,  the  actual  or 
anticipated  date  of  first  use. 

(2)  Each  member  of  the  Association 
that  has  not  previously  filed 
advertisements  with  the  Association 
shall  file  its  initial  advertisement 
concerning  government  seciuities  with 
the  Association's  Advertising 
Department  at  least  10  days  prior  to  use 
and  shall  continue  to  file  its 
advertisements  concerning  government 
securities  at  least  10  days  prior  to  use 
for  a  period  of  one  year.  The  member 
must  provide  with  each  filing  the  actual 
or  anticipated  date  of  first  use. 

(3)  Notwithstanding  the  foregoing 
provisions,  any  District  Business 
Conduct  Committee  of  the  Association, 
upon  review  of  a  member's  government 
securities  advertising  and/or  sales 
literature,  and  after  determining  that  the 
member  will  again  depart  from  the 
standards  of  this  section,  may  require 
that  such  member  file  all  government 
securities  advertising  and/or  sales 
literature,  or  the  portion  of  such 
member's  material  that  is  related  to  any 
specific  types  or  classes  of  securities  or 
services,  with  the  Association's 
Advertising  Department  and/ or  the 
District  Committee,  at  least  10  days 
prior  to  use.  The  member  must  provide 
with  each  filing  the  actual  or 
anticipated  date  of  first  use. 


The  Committee  shall  notify  the 
member  in  writing  of  the  types  of 
material  to  be  filed  and  the  length  of 
time  such  requirement  is  to  be  in  effect. 
The  requirement  shall  not  exceed  one 
year,  however,  and  shall  not  take  effect 
until  30  days  after  the  member  receives 
the  written  notice,  during  which  time 
the  member  may  request  a  hearing 
before  the  District  Business  Conduct 
Committee,  and  any  such  hearings  shall 
be  held  in  reasonable  conformity  with 
the  hearing  and  appeal  procedures  of 
the  Code  of  Procedure. 


(d)  Standards  Applicable  to 
Communications  With  the  Public 


(2)  Specific  Standards 

In  addition  to  the  foregoing  general 
standards,  the  following  specific 
standards  apply: 

(B)  Recommendations:  In  making  a 
recommendation,  whether  or  not 
labeled  as  such,  a  member  must  have  a 
reasonable  basis  for  the 
recommendation  made  and  must 
disclose  [the  price  at  the  time  the 
recommendation  is  made,  as  well  as] 
any  of  the  following  situations  which 
are  applicable: 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for  the  Pn^MMed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  test  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  NASD  has 
prepared  summaries,  set  forth  in 
Sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

Article  HI.  Section  35  of  the  Rules  of 
Fair  Practice  and  Section  8  of  the 
Government  Securities  Rules  ("Rules") 
govern  members'  communications  with 
the  public  regarding  general  securities 
and  government  securities,  respectively. 
The  Rules  contain  definitions,  internal 
approval  and  recordkeeping 
requirements,  filing  requirements  and 
standards  applicable  to  the  content  of 
such  communications.  The  NASD  is 


proposing  to  modify  certain  sections  of 
the  Rules  in  order  to  revise  the 
definitions  of,  and  the  internal  approval 
and  timeliness  of  filing  requirements 
for,  advertising  and  sales  literature  and 
the  scope  of  rules  relating  to 
"Recommendations."  The  revisions  will 
codify  existing  rule  interpretations, 
rectify  inconsistencies,  and  clarify 
issues  which  have  been  the  source  of 
member  misunderstanding.  It  is  not 
anticipated  that  these  proposals  will 
create  additional  regulatory  burdens  on 
the  membership. 

The  NASD  is  proposing  to  modify  the 
definitions  of  "Advertisement"  and 
"Sales  Literature"  in  Article  m. 
Subsections  35(a)  (1)  and  (2)  of  the 
Rules  of  Fair  Practice  and  Subsections 
8(a)  (1)  and  (2)  of  the  Government 
Securities  Rules  to  include  electronic 
messages.  The  NASD  has  consistently 
applied  its  standards  for 
communications  with  the  public  to 
electronic  messages  sent  via  computer. 
The  inclusion  of  the  term  "electronic" 
in  the  definition  of  "Advertisement"  is 
intended  to  apply  to  communications 
available  to  all  network  subscribers 
including  items  displayed  over  network 
bulletin  boards.  The  inclusion  of  the 
term  "electronic"  in  the  definition  of 
"Sales  Literature"  is  intended  to  apply 
to  messages  sent  directly  to  individuals 
or  targeted  groups.  The  NASD  believes 
that  the  proposed  rule  change  will 
reduce  member  confusion  by  clarifying 
that  the  requirements  set  forth  in  these 
sections  are  applicable  to  such 
electronic  communications. 

The  NASD  is  proposing  to  further 
modify  the  definition  of  "Sales 
Literature"  in  Article  m.  Subsection 
35(a)(2)  of  the  Rules  of  Fair  Practice  and 
Subsection  8(a)(2)  of  the  Government 
Securities  Rules  to  include 
telemarketing  scripts.  Members  often 
file  for  review  with  the  Advertising 
Regulation  Department  telemarketing 
scripts  intended  to  be  read  to  prospects 
and  existing  customers  or  delivered 
electronically  through  a  telemarketing 
service.  These  scripts  differ  from  other 
forms  of  telephone  prospecting  and 
customer  contact  in  that  they  are 
followed  without  variation  by  the  caller 
or  callers.  The  NASD  considers  these 
scripts  as  comparable  to  a  form  letter 
delivered  orally.  The  inclusion  of 
telemarketing  scripts  in  the  definition 
will  reduce  confusion  among  members 
and  promote  more  consistent 
application  of  the  rules. 

'The  NASD  is  proposing  to  modify 
Article  m.  Subsection  35(b)(1)  of  the 
Rules  of  Fair  Practice  and  Subsection 
8(b)(1)  of  the  Government  Securities 
Rules  to  require  that  each  item  of 
advertising  and  sales  literature  be 


approved  internally  prior  to  use  only  by 
a  registered  principal.  Currently,  the 
Rules  allow  a  registered  principal  to 
perform  the  review  or  to  delegate  this 
responsibility  to  a  designee.  The  rules 
contain  no  guidelines  regarding  the 
level  of  experience,  expertise,  or    . 
qualification  that  the  designee  must 
have  in  order  to  assume  this  compliance 
responsibility.  However,  Part  n  of 
Schedule  C  to  the  By-Laws  sets  forth  the 
categories  and  requirements  of 
registered  principals  and  subsection 
(2)(g)(ii)c.3  thereunder  states 
definitively  that  a  Limited  Principal- 
General  Securities  Sales  Supervisor 
shall  not  be  qualified  to  perform  final 
approval  of  advertising.  Since  the 
internal  approval  rule  currently  does 
not  address  the  qualifications  necessary- 
for  the  designee,  individuals  less 
qualified  than  principals  are  being 
designated  by  registered  principals  to 
provide  internal  approval.  The  proposed 
amendment  eliminates  the  potential  for 
inconsistent  internal  standards  applied 
by  different  members  regarding  the 
review  of  communications  with  the 
public. 

The  NASD  is  also  proposing  to 
modify  Article  HI,  Subsection  35(b)(1)  of 
the  Rules  of  Fair  Practice  and 
Subsection  8(b)(1)  of  the  Government 
Securities  Rules  to  require  that 
advertising  and  sales  literature  be 
approved  internally  by  members  prior  to 
being  filed  with  the  NASD  Advertising 
Regulation  Department.  The  current 
rules  for  review  of  advertisements  and 
sales  literature  require  that  the  material 
be  approved  internally  by  the  member 
prior  to  first  use,  but  do  not  require  that 
material  be  approved  internally  by  the 
member  before  being  filed  with  the 
NASD.  Members  have  verified  to  the 
NASD  that  their  internal  review 
sometimes  occurs  after  the  NASD 
response  is  received.  This  practice 
places  the  NASD  in  the  role  of 
providing  the  initial  compliance  review, 
a  role  that  should,  in  the  NASD's  view, 
be  maintained  within  the  member  firms 
compliance  departments.  The  proposed 
amendment  will  ensure  that  members 
are  accountable  for  submitting  material 
which  is  in  reasonable  conformity  to  the 
applicable  rules.  It  is  anticipated  that 
this  amendment  will  reduce  the  amount 
of  refiling  requested  by  the  Advertising 
Regulation  Department  due  to  extensive 
deficiencies  in  the  original  filings. 

The  NASD  is  proposing  to  modify 
Article  III,  Subsections  35(c)  (1).  (2). 
(3)(A)  and  (4)  to  the  Rules  of  Fair 
Practice  and  Subsections  8(c)(1)(A)  and 
(B),  (c)(2)  and  (c)(3)  of  the  Government 
Securities  Rules  to  require  that,  for 
filing  requirements  that  have  timeliness 
requirements,  the  member  provide  the 


actual  or  expected  date  of  first  use  or 
publication  of  the  item  filed.  Currently 
the  rules  provide  that  material  be  filed 
within  ten  days  of  first  use  or  ten  days 
prior  to  use,  depending  on  the  status  of 
the  firm  and  the  subject  matter  of  the 
communication.  For  example,  the  rules 
require  that  firms  which  have  never 
filed  material  with  the  Advertising 
Regulation  Department  shall  file  their 
advertisement  at  least  ten  days  prior  to 
first  use  and  continue  to  file  their 
advertisements  ten  days  prior  to  use  for 
a  period  of  one  year  from  the  date  of 
first  filing.  For  advertisements  and  sales 
literature  for  registered  investment 
companies,  direct  participation 
programs  and  govenmient  securities,  the 
rules  currently  require  that  they  be  filed 
on  an  ongoing  basis  within  ten  days  of 
first  use.  Advertisements  for 
collateralized  mortgage  obligations  must 
always  be  filed  at  least  ten  days  prior  to 
use. 

Under  these  guidelines,  members  file 
communications  for  review  in  various 
stages  of  a  document's  production. 
These  stages  range  from  first  drafts  to 
finished  products.  It  is  often  impossible 
to  determine  the  date  of  first  use  unless 
the  information  is  provided  voluntarily 
by  the  member  or  requested  by  the 
NASD  reviewer.  Because  the  NASD 
Advertising  Regulation  Department 
reviews  approximately  3500  to  4000 
items  per  month,  it  is  impractical  to 
routinely  contact  members  and  request 
they  provide  the  date  of  use  for  each 
piece  filed.  Consequently,  the  NASD  is 
unable  to  determine  systematically  if 
the  member  firms  are  meeting  their 
filing  obligations.  The  proposed 
amendment  will  enable  the  NASD  to 
enforce  the  existing  rules  more 
effectively  and  consistently. 

The  NASD  is  proposihg  to  delete 
Article  ni.  Subsection  35(c)(3)(B)  to  the 
Rules  of  Fair  Practice.  This  provision 
was  always  intended  to  be  temporary  in 
that  it  applied  the  pre-filing 
requirements  of  Subsection  35(c)(3)(A) 
for  a  period  of  one  year  to  those  firms 
that  had  been  filing  advertisements  for 
less  than  one  year  when  the  pre-filing 
provisions  became  effective.  The 
provision  ensured  that  such  firms 
continued  to  pre-file  advertisements  for 
a  period  of  at  least  one  year  fi-om  the 
date  their  first  advertisements  were 
filed.  As  such,  the  provision  t>ecame 
inapplicable  exactly  one  year  from  its 
effective  dat^. 

The  NASD  is  proposing  to  modify 
Article  ra.  Subsection  35(d)(2)(B)  to  the 
Rules  of  Fair  Practice  and  Subsection 
8(d)(2)(B)  to  the  Government  Securities 
Rules  to  clarify  that  the  requirement  to 
disclose  the  price  of  the  security  applies 
only  to  recommendations  for  corporate 


equities.  The  literal  language  of  the 
current  rule  arguably  would  require 
price  disclosure  with  respect  to  all 
securities  products  in  all 
communications  deemed  to  be 
recommendations.  However,  the  NASD 
has  a  longstanding  practice  of  not 
requiring  price  disclosure  on 
communications  for  seciuities  products 
other  than  corporate  equities.  The 
proposed  amendment  specifies  that  the 
price  requirement  appUes  only  to 
communications  on  behalf  of  corporate 
equities  and  deletes  the  price 
requirement  entirely  from  the 
Government  Securities  Rules.  In 
proposing  this  modification,  the  NASD 
has  considered  that  both  the  Rules  ot 
Fair  Practice  and  the  Government 
Securities  Rules  prohibit  members  from 
omitting  material  information  in 
communications  with  the  public. 
Therefore,  if  inclusion  of  the  price  of  the 
seciuify  is  necessary  to  make  the 
material  not  misleading,  then  the 
member  is  required  to  include  the  price 
as  applicable. 

The  NASD  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  Section  15A(b)(6)  of  thf 
Act,^  which  require  that  the  Association 
adopt  and  amend  its  rules  to  promote 
just  and  equitable  principles  of  trade, 
and  generally  provide  for  the  protection 
of  customers  and  the  public  interest  in 
that  the  proposed  rule  change  codifies 
existing  rule  interpretations,  rectifies 
inconsistencies  and  clarifies  issues 
which  have  been  the  source  of  member 
misunderstanding  regarding  the  filing, 
review  and  approval  of  advertising  and 
sales  literature,  and  improves  the 
efficiency  of  the  advertising  filing, 
review  and  approval  proce«  without 
creating  additional  regulatory  burdens 
on  the  membership. 

(B)  Self-Reguldtory  Organization 's 
Statement  on  Burden  on  Competition 

The  NASD  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  piuposes  of  the  Act,  as  amended. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
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Register  or  within  such  longer  period  (i) 
as  tfie  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  no  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

A,  By  order  approved  such  proposed 
rule  change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  nie  six  copies  thereof  with  the 
Secretary,  Seciirities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  firom  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  file  number 
SR-NASD-95-12  and  should  be 
submitted  by  Jime  30. 1995. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 
Jonathan  G.  Katz, 
Secretary. 

IFR  Doc.  95-14191  Filed  6-»-95;  8:45  am) 
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[Ratease  No.  34-35795;  File  No.  SR-NASD- 
95-23] 

Sell-Regulatory  Organizations;  Notice 
of  Filing  and  Partial  Immediate 
Effectiveness  of  Proposed  Rule 
Change  by  National  Association  of 
Securities  Dealers,  Inc.,  Relating  to 
Gross  Assessments  and  Continuing 
Education  Fees 

June  1. 1995. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  §  78s(b)(l),  noUce  is 
hereby  given  that  on  May  23, 1995,  the 
National  Association  of  Securities 


Dealers,  Inc.  ("NASD"  or  "Association") 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  n,  and  m  below,  which  Items 
have  been  prepared  by  the  NASD.  The 
NASD  has  designated  the  pari  of  this 
proposal  for  continuing  education  fees 
as  on  establishing  or  changing  a  fee 
under  §  l9(b)(3)(A)(ii)  of  the  Act.  which 
renders  the  rule  effective  upon  the 
Commission's  receipt  of  this  fiUng.  The 
NASD  is,  however,  requesting  that  the 
fee  be  implemented  on  July  1, 1995.' 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Oiganization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NASD  is  proposing  a  rule  change 
to  amend  Sections  1  and  2  to  Schedule 
A  of  the  By-Laws  to  clarify  gross  income 
filing  requirements  and  to  assess  a  fee 
for  continuing  education  requirements. 
Proposed  new  language  is  italicized; 
proposed  deletions  are  in  brackets. 

Schedule  A 

Assessments  and  fees  pursuant  to  the 
provisions  of  Article  VI  of  the  By-Laws 
of  the  Corporation,  shall  be  determined 
on  the  following  basis. 

Assessments 

Each  member  shall  pay  an  annual 
assessment  composed  of: 

(a)  An  amount  equal  to  the  greater  of 
$850.00  or  the  total  of: 

(i)  0.125%  of  the  annual  gross  revenue 
[income]  firom  state  and  municipal 
securities  transactions, 

(ii)  0.125%  of  annual  gross  revenue 
(income)  from  other  over-the-counter 
securities  transactions, 

(iii)  0.125%  of  the  annual  gross 
revenue  (income)  from  U.S.  Government 
securities  transactions,  and 

(iv)  with  respect  to  members  whose 
books,  records,  and  financial  operations 
are  examined  by  the  NASD,  0.125%  of 
annual  gross  revenue  [income]  from 
securities  transactions  executed  on  an 
exchange. 


»17CFR200.3O-3(a)(12). 


'  The  proposal  was  originally  Tiled  with  the 
Commission  on  May  15, 1995.  The  NASD 
subsequently  submitted  Amendment  No.  1  to  the 
Rling  which  amends  the  proposed  rule  to  publish 
under  Section  19(bl(2l  of  the  Act  that  portion  of  the 
proposed  rule  change  that  amends  Section  1  to 
Schedule  A  to  the  NASD  By-Laws  and  to  publish 
under  Section  19(b)(3)(A)(ii)  of  the  Act  that  portion 
of  the  proposed  rule  change  that  amends  Section  2 
to  Schedule  A  of  the  NASD  By-Laws.  Letter  from 
Suzanne  E.  Rothwell.  Associate  General  Counsel. 
NASD,  to  Mark  P.  Barracca.  Branch  Chief.  Over-the- 
Counter  Regulation,  Division  of  Market  Regulation, 
SEC.  dated  May  22, 1995. 


Each  member  is  to  report  annual  gross 
revenue  (income)  as  defined  in  Section 
5  of  this  Schedule,  for  (either]  the 
preceding  calendar  year,  [or  the 
member's  fiscal  year  ending  in  the 
preceding  calendar  year.  The  12-month 
reporting  period  must  be  in  accordance 
with  the  member's  previously  written 
election.  New  members  will  be  given  an 
opportunity  to  make  this  election  after 
they  become  members.  Members 
wishing  to  change  their  reporting  year 
must  advise  the  Association,  in  writing, 
of  the  change  in  dates  and  provide  a 
reason  for  the  change  (i.e..  merger  or 
other  organizational  change  and/or 
change  in  tax  or  fiscal  year).  If  the 
change  is  from  a  fiscal  year  to  the 
calendar  year  or  to  a  new  fiscal  year 
ending  at  a  later  date,  the  member  is  to 
provide  two  reports  of  gross  income 
covering  the  12  consecutive  months  of 
both  the  new  and  old  years.  In  such 
case,  the  assessment  in  the  year  of 
change  will  be  the  greater  amount 
determined  from  the  two  reports.  If  the 
change  is  from  a  calendar  year  or  a  fiscal 
year  to  a  new  fiscal  year  ending  at  an 
earlier  date,  the  member  is  to  report 
gross  income  for  the  12  consecutive 
months  to  the  end  of  its  new  fiscal  year.) 


Fees 

Sec.  2. 

•  *        •        *        • 

(k)  There  shall  be  a  session  fee  of 
$75.00  assessed  as  to  each  individual 
who  is  required  to  complete  the 
Regulatory  Element  of  the  Continuing 
Education  Requirements  pursuant  to  the 
provisions  of  Part  XII  of  Schedule  "C" 
of  the  By-Laws. 

*  «        •        *        * 

n.  Self-Regulatory  Organization's 
Statement  of  the  Piupose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  NASD  has 
prepared  summaries,  set  forth  in 
Sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule  ■ 
Change 

Recently,  the  NASD  amended  Section 
5  of  Schedule  A  to  the  By-Laws  to 


define  gross  revenue  for  assessment 
purposes  as  income  reported  on  the 
FOCUS  report,  with  certain  limited 
exclusions  and  deductions.^  The 
FOCUS  report  reports  income  mi  a 
calendar  year  basis.  However,  Section  1 
(a)  of  Schedule  A  was  not  amended 
when  this  change  was  enacted  and  still 
gives  members  the  election  to  report  on 
either  a  calendar  year  or  fiscal  year 
basis.  The  NASD  is  proposing  \o  amend 
Section  1(a)  of  Schedule  A  to  require  all 
member  firms  to  report  annual  gross 
revenue  on  a  calendar  year  basis  and  to 
delete  portions  of  the  section  that  are  no 
longer  applicable.  The  NASD  believes 
that  the  proposed  amendment  will 
simplify  the  data  collection  and 
reporting  process  for  the  NASD,  provide 
a  consistent  basis  for  assessments 
among  member  firms  and  rectify  the 
current  inconsistency  between  Sections 
1  and  5  of  Schedule  A. 

Recently,  the  NASD  also  amended 
Schedule  C  to  the  By-l^ws  by  adding 
new  Part  XII  prescribing  requirements 
for  the  continuing  education  of  certain 
registered  persons  subsequent  to  their 
qualification  and  registration  with  the 
NASD.3  The  new  rule  established  a 
formal  two-part  Securities  Industry 
Continuing  Education  Program  for 
securities  industry  professionals  that 
would  require  uniform  periodic  training 
in  regulatory  matters  (the  "Regulatory 
Element")  and  ongoing  programs  by 
firms  to  keep  employees  informed  of  the 
products,  services  and  investment 
strategies  of  their  firms  (the  "Firm 
Elements").  Uniform  rules  in  this  area 
have  also  been  adopted  by  other  self- 
regulatory  organizations,  including  the 
New  York  Stock  Exchange,  the 
American  Stock  Exchange,  the 
Philadelphia  Stock  Exchange,  the 
Chicago  Board  Options  Exchange  and 
the  Municipal  SeJcurities  Rulemaking 
Board  ("SROs").  The  participating  SROs 
have  established  a  permanent  Securities 
Industry /Regulatory  Council  on 
Continuing  Education  ("Council")  to 
make  recommendations  to  SROs 
concerning  the  content  of  the  Regulatory 
Element  and  requirements  for  satisfying 
the  Firm  Element. 

An  important  feature  of  the 
continuing  education  program  is  that  it 
would  be  operated  on  a  cost  recovery 
basis  and  generate  modest  reserves  for 
unanticipated  future  expenditures.  The 
participating  SROs  will  begin 
administration  of  the  Regulatory 
Element  on  July  1, 1995.  This  will 


^  See  Securities  Exchange  At  Release  No.  35074 
(December  9. 1994);  59  FR  64827  (December  15, 
1994). 

'  See  Securities  Exchange  Act  Release  No.  35341 
(February  8. 1995);  60  FR  8426  (February  14. 1995). 


include  tracking  and  follow-up  by  the 
NASD's  Central  Registration  Depository 
of  persons  subject  to  the  program's 
requirements  and  administering  the 
computer-based  training  program 
through  the  NASD  PROCTOR  system  at 
PROCTOR  centers  or  at  newly-created 
mobile  centers  or  special  sessions  for 
on-site  delivery  of  the  program.  The 
Firm  Element  will  be  administered  in 
two  stages,  with  members  required  to 
complete  written  training  plans  by  July 
1, 1995  and  implement  such  plans  no 
later  than  January  1. 1996.  The 
administration  of  this  element  will 
involve  on-site  review  by  the  SROs  of 
compliance  of  the  plans  with  the  Firm 
Element  will  be  borne  largely  by  the 
members,  the  NASD  will  function  as 
Program  Administrator  for  the 
Regulatory  Element  and  will  incur 
significant  initial  start-up  and  ongoing 
operational  costs. 

In  order  to  cover  the  costs  associated 
with  the  administration  of  the  program, 
the  NASD  is  proposing  to  amend 
Section  2  to  Schedule  A  by  adding  a 
new  provision  to  assess  a  $75.00  session 
fee  against  each  individual  required  to 
complete  the  Regulatory  Element  of  the 
continuing  education  program.  The  fee 
would  apply  to  recoup  the  expenses  of 
the  Council  and  to  cover  the 
development,  start-up  and  on-going 
operational  costs  of  administering  the 
Regulatory  Element. 

"The  NASD  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  Section  15A(b)(5)  of  the 
Act  *  which  require  that  the  rules  of  the 
Association  provide  for  the  equitable 
allocation  of  reasonable  dues,  fees,  and 
other  changes  in  that  the  proposed  rule 
provides  a  consistent  basis  for 
assessments  among  member  firms  and 
rectifies  the  current  inconsistency 
between  Sections  1  and  5  of  Schedule 
A,  and  fairly  assesses  a  charge  to  cover 
the  start-up  and  ongoing  costs  incurred 
by  the  Association  in  the  administration 
of  the  Regulatory  Element  of  the 
continuing  education  requirements. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  NASD  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act,  as  amended. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 


« 15  U.S.C.  7803. 


m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  of  the 
proposed  rule  change  to  Section  1  to 
Schedule  A  to  the  NASD  By-Laws  in  the 
Federal  Register  or  within  such  longer 
period  (i)  as  the  Commission  may 
designate  up  to  90  days  of  such  date  if 
it  finds  such  longer  period  to  be 
appropriate  and  publishes  its  reasons 
for  so  finding  or  (ii)  as  to  whidi  the  self- 
regulatory  organization  consents,  the 
Commission  will: 

A.  By  order  approve  such  proposed 
rule  change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

The  proposed  rule  change  to  Section 
2  to  Schedule  A  to  the  NASD  By-Laws 
has  become  effective  pursuant  to 
Section  19(b)(3)(A)  of  the  Act  and 
subparagraph  (e)  of  Rule  19b-4 
thereunder  because  the  NASD  has 
designated  the  part  of  the  proposal  for 
continuing  education  fees  as  one 
establishing  or  changing  a  fee  under 
§  19(b)(3)(A)(ii),  which  renders  the  rule 
effective  upon  the  Commission's  receipt 
of  this  filing.  At  any  time  within  60  days 
of  the  filing  of  such  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  CfHnments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Stieet  NW., 
Washington.  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statement  with 
respect  to  the  proposed  rule  change  that 
are  filed  with  the  Commission,  and  all 
written  communirations  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  File  No. 
SR-NASD-95-23  and  should  be 
submitted  by  June  30. 1995. 
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For  the  Commission,  by  th«  Division  of 
Market  Regulation,  pursuant  to  del^ated 
authority,  17  CFR  200.3O-3(a)(12). 
|«udiui  G.  K«tz. 
Secntary. 

(FR  Doc.  95-14121  Filed  ft-»-05: 8:45  ami 
MXMQ  COOf  wi^-ai-M 


[ftotoSM  No.  34-35S20;  FN*  No.  SR-NASO- 
95-22] 

S«lf-R«gulatory  Organizations; 
National  Association  of  Sacurftios 
Dealers,  Inc.;  Notice  of  Rling  of  a 
Proposed  Rule  Change  Relating  to 
Extending  ttie  Continuing  Education 
Requirement  for  Registered  Persons  to 
Government  Securities  Principals  and 
Representatives 

June  7.  1995. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
May  11, 1995.  the  National  Association 
of  Securities  Etealers,  Inc.  ("NASD") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I  and  II  below,  which  Items  have 
been  prepared  by  the  NASD.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

L  Self-Regulatery  Orgaeizatiea's 
Stalnnent  of  the  Terms  of  Substance  af 
the  Proposed  Rule  Change 

The  NASD  is  prof)osing  to  amend 
Schedule  C  of  the  NASD  By-Laws  to 
include  government  securities 
principals  and  representatives  in  the 
continuing  education  requirement  for 
registered  persons.  Below  is  the  text  of 
the  proposed  rule  change.  Proposed  new 
language  is  italicized,  deleted  language 
is  in  brackets: 

Part  XII 

Continuing  Education  Requirements 

This  Part  prescribes  requirements 
regarding  the  continuing  education  of 
certain  registered  persons  subsequent  to 
their  initial  qualification  and 
registration  with  the  NASD.  The 
requirements  shall  consist  of  a 
Regulatory  Element  and  a  Firm  Element 
as  set  forth  below. 

(1)  Regulatory  Element 

•        •        •        •        • 

(e)  Definition  of  registered  person — 
For  purposes  of  this  Part,  the  term 
"registered  person"  means  any  person 
registered  with  the  NASD  as  a 
representative,  prindpai  or  assistant 


representative  pursuant  to  Parts  D,  m 
lor),  IV  or  X/  respectively  of  Schedule  C 
to  the  By-Laws. 


IL  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

La  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
pro{>osed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  NASD  has 
prepared  summaries,  set  forth  in 
Sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  make  a  technical 
amendment  to  the  rule  language  in 
Section  (l)(e)  of  Part  Xn  of  Schedule  C 
of  the  NASD  By-Laws,  Continuing 
Education  Requir^ents.  The  proposed 
change  will  require  Government 
Securities  Principals  and 
Representatives  to  participate  in  the 
continuing  education  program.  Such 
persons  who  are  designated  in  Part  XI 
of  Schedule  C  of  the  By-Laws  were 
inadvertently  excluded  from  the 
definition  of  registered  person  in 
Section  (l)(e)  of  Part  XII  of  Schedule  C 
when  the  NASD  filed  SR-NASI>-94-72 
with  the  Commission  on  December  7, 
1994.2 

The  NASD  believes  the  proposed  rule 
change  is  consistent  with  the  provisions 
of  Section  15A(b)(6)  of  the  Act  in  that 
the  proposed  changes  to  Schedule  C  of 
the  By-Laws  will  improve  the  standards 
of  training,  experience,  and  competence 
for  persons  associated  with  NASD 
members.  Pursuant  to  this  statutory 
obligation,  the  NASD  has  proposed,  this 
rule  change  to  operate  its  two-part 
continuing  education  program  for 
industry  professionals. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  NASD  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  tnat  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act,  as  amended. 


C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

ni.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  NASD  has  requested  that  the 
Commission  find  good  cause  pursuant 
to  Section  19(b)(2)  for  approving  the 
proposed  rule  change  prior  to  the 
thirtieth  day  after  publication  in  the 
Federal  Register.  In  support  of  its 
request,  the  NASD  states  that  it  desires 
to  ensure  that  all  NASD  registered 
persons  will  be  required  to  participate 
in  the  continuing  education  program 
which  will  commence  on  July  1, 1995. 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(a)  By  order  approve  such  proposed 
rule  change,  or 

,(b)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submissions,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  June  26, 1995. 


1 15  U.S.C  78»ft>)(l). 


^The  CommiMion  approved  SR-NASD-94-72  on 
February  8, 1995.  Sacurities  Exchange  Act  Release 
No.  3S341  (February  8. 1999).  60  FR  8426. 
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For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  3 

Margaret  H.  McFarUad, 

Depu  ty  Secretary. 

|FR  Doc.  95-14325  Filed  6-7-95;  12:29  pm) 
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[Release  No.  34-35796;  FHe  No.  SR-NYSE- 
96-20] 

Seif-Reguiatory  Organizations;  Notice 
Of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  New  Yorit 
Stock  Exchange,  Inc.,  Relating  to  the 
Annual  Maintenance  Fee  for 
Registered  Persons 

June  1,1995. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  §  78s(b)(l),  notice  is 
hereby  given  that  on  May  24, 1995,  the 
New  York  Stock  Exchange,  Inc. 
("NYSE"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  n,  and 
in  below,  which  Items  have  been 
pre(>ared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Or^ganization's 
Statement  of  the  Terns  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  increase 
the  annual  maintenance  fee  for 
registered  persons  from  forty-six 
($46.00)  to  fifty-two  dollars  ($52.00). 
The  proposed  fee  change  will  be 
implemented  July  1. 1995. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and  <. 

Statutory  Basis  for,  the  Pr^Ntsed  Rale  \ 
Change 


A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 


In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries  as  set  forth  in 
section  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 


1.  Ptirpose 

The  Exchange  proposes  to  increase 
the  annual  maintenance  fee  for 
registered  persons  from  forty-six 
($46.00)  to  fifty-two  dollars  ($52.00). 
The  annual  maintenance  fee  charged  all 
persons  registered  with  the  Exchan3e 
was  originally  adopted  in  1976.  The  fee 
is  intended  to  offset,  in  part,  the  costs 
incurred  by  the  Exchange  in  the 
oversight  of  member  organizaticms'  sales 
practice  activities.  The  fee  was  last 
increased  in  1988  to  its  current  forty-six 
dollar  ($46.00)  level. 

On  February  8, 1995,  the  SEC 
approved  rules  filed  by  the  Exchange 
and  other  self-regulatory  organizations 
to  implement  an  industry-wide 
continuing  education  program 
commencing  July  1, 1995. >  six  dollar 
increase  in  the  annual  maintenance  fee 
is  required  to  offset  the  increase  in  costs 
the  Exchange  estimates  it  will  incur  as 
a  result  of  incorporating  oversight  of 
member  organizations'  continuing 
education  programs  into  its  aimual  field 
examination  process. 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  Section  6(bM4)  of  the 
Securities  Exchange  Act  of  1934  tiecause 
it  provides  for  the  equitable  allocation 
of  reasonable  dues,  fees,  and  other 
charges  among  its  members  and  issuers 
and  other  persons  using  its  facilities. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  believes  the  pro{>osed 
rule  change  will  impose  no  burden  on 
competition  not  necessary  or 
appropriate  in  furtherance  of  the 
r-^— purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  Exchange  has  not  solicited,  and 
does  not  intend  to  solicit,  comments 
regarding  the  proposed  rule  change.  The 
Exchange  has  not  received  any 
unsoUdted  written  comments  from 
members  or  other  interested  parties. 

m.  Date  of  ECfectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 


The  foregoing  rule  change  establishes 
or  changes  a  due,  fee,  or  other  charge 


'  17  CFR  200.3O-3(a)(12)  (1994). 


<  Securities  Exchange  Act  Release  No.  35341  (Feb. 
S.  1995),  60  FR  8426. 


imposed  by  the  Exchange  and,  therefore, 
has  become  effective  pursuant  to 
Section  19(b)(3)(A)  of  the  Act  and 
subparagraph  (e)  of  Rule  19b-4 
thereunder.  At  any  time  within  60  days 
of  the  filing  of  sudi  prof>osed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appn^riate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street  NW.. 
Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  New  York  Stock  Exchange. 
All  submissions  should  refer  to  File  No. 
SR-NYSE-95-20  and  should  be 
submitted  by  June  30, 1995. 

For  the  Commission,  by  the  Division  af 
Market  Regulation,  pursuant  to  delegated 
authority. 

JoutiuB  G.  Kalz, 

Secretary. 

[FR  Doc.  95-14122  Filed  6-S-95;  8:45  am] 
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tnelaeea  No.  IC-21110;  •12-6562] 

MG  Mutual  Funds,  Inc.  at  al.;  Notice 
of  Application 

June  2, 1995. 

AGStCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for 

exemption  under  the  Investment 

Company  Act  of  1940  (the  'Act"). 

APPUCANTS:  IMG  Mutual  Funds,  Inc. 
(the  "Company");  tiie  IMG  Equity  Trust 
(the  "Equity  Trust");  The  IMG  Income 
Trust  (the  "InccHne  Trust,"  and  together 
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with  the  Equity  Trust,  the  "Trusts"); 
Investors  Management  Group.  Ltd.  (the 
"Adviser");  and  certain  persons  who 
may  be  deemed  to  be  affiliated  persons, 
or  affiliated  persons  of  affiliated 
persons,  of  the  Company  (the  "Affiliated 
Persons"). 

RELEVANT  ACT  SECTIONS:  Order  requested 
under  section  17(b)  for  an  exemption 
from  the  provisions  of  section  17(a). 
SUMMARY  OF  APPLICATION:  Applicants 
seek  relief  to  permit  the  exchange  of 
shares  of  the  Company  for  portfolio 
securities  of  two  private  investment 
trusts  that  are  not  registered  under  the 
Act.  After  the  exchanges,  the  Trusts  will 
dissolve  and  distribute  the  shares  of  the 
Company  they  receive  pro  rata  to  their 
participants. 

FILING  DATES:  The  application  was  filed 
on  March  27, 1995  and  amended  on 
May  8.  1995. 

HEARING  OH  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
June  27. 1995,  and  should  be 
accomjjanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  Of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street  NW..  Washington.  DC  20549. 
Applicants,  720  Liberty  Building,  418 
Sixth  Avenue,  Des  Moines,  lA  50309- 
2410. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marc  Duffy.  Senior  Attorney.  (202)  942- 
0565.  or  C.  David  Messman.  Branch 
Chief,  (202)  942-0564  (Division  of 
Investment  Management,  Office  of 
Investment  Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  available  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicants'  Representations 

1.  The  Company  is  registered  under 
the  Act  as  an  open-end  diversified 
management  investment  company 
consisting  of  two  series,  the  Stock  Fimd 
and  the  Bond  Fund  (together,  the 
"Funds").  The  Company's  registration 
statement  under  the  Securities  Act  of 
1933  (the  "Securities  Act ")  has  been 


declared  effective  but  no  offering  of  the 
shares  of  the  Funds  has  commenced. 
Each  Fund  will  offer  shares  in  three 
classes  in  reliance  on  rule  18f-3  under 
the  Act.  The  classes  will  differ  solely  on 
the  basis  of  minimum  and  routine 
investment  requirements,  and 
distribution  and  shareholder  servicing 
fees.  Classes  of  shares  of  the  Funds  will 
not  be  sold  with  any  sales  charge  but 
will  pay  varying  rule  12b-l  distribution 
fees  under  certain  circumstances.  The 
Company  also  may  impose  contingent 
deferred  sales  charges  in  the  future.  The 
Funds  may,  from  time  to  time,  enlist  the 
assistance  of  an  outside  broker-dealer  to 
market  shares  in  the  Funds.  The  Adviser 
will  act  as  investment  adviser  to  the 
Funds.  The  Adviser  is  registered  under 
the  Investment  Advisers  Act  of  1940. 

2.  "The  Trusts  were  formed  in  1991  as 
common  law  revocable  grantor  trusts 
under  the  laws  of  the  State  of  Iowa.  The 
Trusts  have  not  registered  under  the  Act 
in  reliance  on  section  3(c)(1)  of  the  Act, 
and  the  interests  therein  have  not  been 
registered  under  the  Securities  Act  in 
reliance  on  section  4(2)  of  the  Securities 
Act.  Each  participant  in  the  Trust  (a 
"Participant")  established  a  separate 
revocable  grantor  trust  under  an 
individual  Trust  Agreement  appointing 
Richard  A.  Westcott  ("Westcott"),  David 
W.  Miles  ("Miles")  and  James  W. 
Paulsen  ("Paulsen")  to  serve  as  Co- 
Trustees  and  authorizing  the 
commingling  of  Participant  funds  in  a 
single  account.  Westcott,  Miles,  and 
Paulsen  are  each  directors  and 
controlling  persons  of  the  Adviser,  and 
directors  of  the  Company.  The  Adviser 
selects  the  investments  for  the  Trusts. 

3.  The  Affiliated  Persons  consist  of: 
(a)  directors,  principal  shareholders, 
and  employees  of  the  Adviser,  (b) 
spouses  of  the  foregoing,  (c)  entities  that 
are  owned  or  controlled  by  one  or  more 
of  the  foregoing,  and  (d)  trustees  and/ or 
participants  in  the  Trusts  who  could  be 
deemed  to  be  affiliated  persons,  or 
affiliated  persons  of  affiliated  persons, 
of  the  Company  under  section  2(a)(3)  of 

the  Act. 

4.  Applicants  propose  that,  prior  to 
offering  shares  of  the  Stock  Fund  to  the 
public,  the  Stock  Fund  will  acquire 
portfolio  securities  of  the  Equity  Trust 
in  exchange  for  shares  of  the  Stock  Fund 
equal  in  value  to  the  net  asset  value  of 
the  Equity  Trust.  The  Equity  Trust  then 
will  dissolve  and  distribute  the  Stock 
Fund  shares  it  receives  to  its 
Participants  pro  rata,  along  with  cash 
received  from  the  sale  of  portfolio 
securities,  if  any,  of  the  Equity  Trust  not 
acquired  by  the  Company.  A  like 
exchange  of  shares  of  the  Bond  Fund  for 
portfolio  securities  of  the  Income  Trust 
will  take  place,  followed  by  the 


distribution  to  Participants  and 
dissolution  of  the  Income  Trust 
(together,  the  "Exchanges").  Participants 
will  receive  that  class  of  shares  of  the 
Stock  Fund  or  the  Bond  Fund  with  the 
lowest  expenses  that  they  would 
otherwise  be  qualified  to  purchase 
based  on  the  value  of  their  Trust 
accounts.  Following  the  Exchanges, 
Participants  of  the  Trusts  will  hold  all 
of  the  shares  of  each  Fund,  except  for 
shares  representing  seed  capital 
contributed  to  the  Funds  by  the  Adviser 
or  one  of  its  affiliates  pursuant  to 
section  14(a)  of  the  Act. 

5.  Currently,  on  an  annual  basis,  the 
Equity  Trust  incurs  investment  advisory 
fees  of  1.25%  and  total  expenses  of 
1.50%,  and  the  Income  Trust  incurs 
investment  advisory  fees  of  0.75%  and 
total  expenses  of  1.00%.  Following  the 
Exchanges,  the  Stock  Fund  is  expected 
to  incur  investment  advisory  fees  of 
0.50%  and  total  expenses,  which  will 
vary  among  the  different  classes,  of 
between  0.85%  and  1.35%.  The  Bond 
Fund  is  expected  to  incur  investment 
advisory  fees  of  0.30%  and  total 
expenses,  which  will  vary  among  the 
different  classes,  of  between  0.60%  and 
1.00%.  Based  on  current  valuations  of 
the  Trusts,  the  Adviser  does  not 
anticipate  that  any  Participant  will  pay 
more  expenses  directly  or  indirectly  for 
the  Company  shares  received  than  what 
they  are  currently  bearing  as 
Participants  in  the  Trusts. 

6.  Applicants  would  like  to  covert  the 
Trusts  to  registered  investment 
company  form  because  the  Trusts  have 
proven  to  be  more  popular  than 
originally  anticipated  and  because  of 
continuing  investor  interest  in  the 
Trusts.  In  contrast  to  the  Trusts,  which 
are  not  registered  under  the  Act  in 
reUance  on  section  3(c)(1).  the  Funds 
will  not  be  subject  to  any  limitation  on 
the  nimiber  of  shareholders. 

7.  After  the  Exchanges,  the  Adviser 
intends  for  the  foreseeable  future  to 
manage  the  assets  of  the  Funds  in 
substantially  the  same  manner  as  it  did 
for  the  Trusts,  except  as  may  be 
necessary  or  desirable:  (a)  To  qualify  the 
Fimds  as  regulated  investment 
companies  under  the  Internal  Revenue 
Code;  (b)  to  comply  with  investment 
restrictions  adopted  by  the  Funds  in 
accordance  with  the  requirements  of  the 
Act  or  securities  laws  of  states  where 
shares  in  the  Company  will  be  offered; 
or  (c)  in  light  of  changed  market 
conditions. 

8.  The  Exchanges  will  be  effected 
under  agreements  and  plans  of  exchange 
(the  "Plans")  to  be  approved  by  the 
Participants  of  the  Trusts,  in  accordance 
with  the  respective  Trust  Agreements 
and  the  laws  of  the  State  of  Iowa.  A 
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registration  statement  under  the 
Securities  Act  on  Form  N-14  relating  to 
the  Exchanges  has  been  filed  on  behalf 
of  the  Company.  Consent  of  the 
Participants  of  the  Trusts  for  approval  of 
the  Plans  will  be  made  by  means  of  a 
prospectus/information  statement  that 
forms  part  of  the  Form  N-14  registration 
statement.  The  prospectus/information 
statement  vtrill  describe  the  nature  of 
and  reasons  for  the  Exchanges,  the  tax 
and  other  consequences  to  the 
Participants,  and  other  relevant  matters, 
including  comparisons  of  the  Funds  and 
the  Trusts  in  terms  of  their  respective 
investment  objectives  and  policies,  fee 
structures,  management  structures,  and 
other  aspects  of  their  operations,  as  well 
as  the  financial  information  required  by 
Form  N-14. 

9.  The  Exchanges  will  not  cause 
taxable  gain  or  loss  to  be  recognized  by 
the  Participants.  As  a  result  of  the 
Exchanges,  however,  the  Funds  may 
acquire  securities  that  have  anticipated 
in  value  or  that  have  depreciated  in 
value  from  the  date  they  were  acquired. 
If  appreciated  seciuities  were  sold  after 
the  Exchanges,  the  amount  of  the  gain 
would  be  taxable  to  future  shareholders 
as  well  as  Participants. 

10.  No  brokerage  commission,  fee,  or 
other  remuneration  will  be  paid  in 
connection  with  the  Exchanges.  Neither 
Participants  nor  the  Adviser  or  the 
Affiliated  Persons  will  receive  any 
financial  benefit  from  the  Exchanges 
(except  as  described  in  paragraph  9 
above),  apart  from  their  pro  rata 
interests  in  Company  shares  and  other 
property  distributed  by  the  Trusts  upon 
dissolution. 

11.  The  Exchanges  will  not  be  effected 
unless  and  until  each  of  the  following 
conditions  is  satisfied:  (a)  The 
Company's  Form  N-lA  and  Form  N-14 
registration  statements  have  been 
declared  effective;  (b)  the  Plans  have 
been  approved  by  the  Participants  of  the 
Trusts;  (c)  the  SEC  has  issued  an  order 
relating  to  this  apphcation;  and  (d)  the 
Participants  have  received  a  favorable 
opinion  of  counsel  regarding  the  tax 
consequences  of  the  Exchanges. 

12.  "rhe  Adviser  will  assume  all  costs 
of  the  Exchanges,  including  the  cost  of 
transferring  portfolio  securities  to  the 
Company's  custodian  and  the  issuance 
costs  (except  registration  and  filing  fees) 
of  the  Company's  shares  issued  in  the 
Exchanges,  as  well  as  the  legal  fees  and 
expenses  relating  to  this  application  and 
obtaining  the  opinion  of  counsel  on 
certain  tax  matters. 

13.  A  majority  of  the  members  of  the 
Board  of  Directors  of  the  Company  (the 
"Board")  are  not  "interested  persons"  as 
that  term  is  defined  in  the  Act.  The 
Board  has  considered  the  desirability  of 


the  Exchanges  from  the  point  of  view  of 
the  Company  and  the  Trusts,  and  a 
majority  of  the  Board,  including  a 
majority  of  the  non-interested  members 
of  the  Board,  have  concluded  that:  (a) 
The  Exchanges  are  in  the  best  interest  of 
the  respective  Funds,  the  Trusts,  and 
the  Participants;  (b)  the  Exchanges  will 
not  dilute  the  respective  interests  of  the 
Participants  of  the  Trusts  when  their 
interests  are  converted  into  Company 
Shares;  and  (c)  the  terms  of  the 
Exchanges  as  reflected  in  the  Plans  will 
be  reasonable  and  fair,  will  not  involve 
overreaching,  and  will  be  consistent 
writh  the  policies  of  the  Funds  and  the 
Trusts. 

Applicants'  Legal  Conclusions 

1.  Applicants  seek  an  exemption 
under  section  17(b)  of  the  Act  from  the 
provisions  of  section  17(a)  to  the  extent 
necessary  to  permit  the  Funds  to  acquire 
the  assets  of  the  Trusts  in  exchange  for 
shares  of  the  Funds.  Section  17(a).  in 
pertinent  part,  prohibits  an  affiliated 
person  of  a  registered  investment 
company,  or  an  affiliated  person  of  such 
person,  from  selling  to  or  purchasing 
from  such  investment  company  any 
security  or  other  property. 

2.  Section  2(a)(3)  of  the  Act  defines  an 
"affiliated  p>erson"  of  another  person  to 
include  any  person  directly  or  indirectly 
controlling,  controlled  by,  or  under 
common  control  with,  such  other 
person.  The  Trusts  may  be  considered 
affiliated  persons  of  the  Company 
because  the  Trusts  and  the  Company 
may  be  deemed  to  be  under  the  common 
control  of  the  Adviser.  Similarly,  the 
Affiliated  Persons  may  require  relief 
from  section  17(a)  because  they  could  be 
deemed  to  be  affiliated  persons  of  the 
Trusts  and  therefore  affiliated  persons  of 
affiliated  persons  of  the  Company. 

3.  Section  17(b)  authorizes  the  SEC  to 
exempt  any  person  from  the  provisions 
of  section  17(a)  if  evidence  establishes 
that:  (a)  The  terms  of  the  proposed 
transaction,  including  the  consideration 
to  be  paid  or  received,  are  reasonable 
and  fair  and  do  not  involve 
overreaching  on  the  part  of  any  person 
concerned;  (b)  the  proposed  transaction 
is  consistent  with  the  policy  of  the 
registered  investment  company;  and  (c) 
the  proposed  transaction  is  consistent 
with  the  general  purposes  of  the  Act. 
Applicants  assert  that  each  of  these 
standards  is  met. 

4.  Given  the  similarity  of  investment 
objectives  and  policies  of  the  Funds  and 
their  corresponding  Trusts,  each  Fund 
will  be  attempting  to  assemble  a 
portfolio  of  securities  substantially 
similar  to  that  held  by  the 
corresponding  Trust.  The  Funds  will 
acquire  portfolio  securities,  for  which 


maricet  quotations  are  readily  available, 
from  the  Trusts  at  their  independent 
"current  market  price."  as  defined  in 
rule  17a-7  under  the  Act.  Neither  the 
participants  nor  the  Adviser  or  the 
Affiliated  Persons  will  be  in  a  position 
to  influence  the  valuation  of  the 
securities  acquired  by  the  Ftmds. 
Further,  the  Funds  have  the  opportimity 
to  purchase  the  portfolio  securities  of 
the  Trusts  with  lower  transaction  costs 
than  would  have  been  possible 
purchasing  such  securities  in  the  open 
market. 

5.  The  proposed  Exchanges  do  not 
give  rise  to  the  abuses  that  section  17(a) 
was  designed  to  prevent.  After  the 
Exchanges,  Participants  will  hold 
substantially  the  same  assets  as 
shareholders  of  the  Funds  as  they  had 
previously  held  as  Participants.  In  this 
sense,  the  Exchanges  can  be  viewed  as 
a  change  in  the  form  in  which  assets  are 
held,  rather  than  a  disposition  giving 
rise  to  section  17(a)  concerns. 

For  the  SEC  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Jonathan  G.  Katz. 
Secretary. 
|FR  Doc.  95-14123  Filed  &-8-95:  8:45  am) 

MLUNO  COM  M10-01-M 


[RaiaaM  No.  35-26300) 

Rlings  Under  the  Public  Utility  Holding 
Company  Act  of  1935,  as  Amended 
f'Acf) 

June  2.  1995. 

Notice  is  hereby  given  that  the 
following  fiUng(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the  appiication(s) 
and/or  declaration(s)  for  complete 
statements  of  the  proposed 
transaction(s)  summarized  below.  Tte 
application(s)  and/ or  declaration(s)  and 
any  amendments  thereto  is/are  available 
for  public  inspection  through  the 
Conmiission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
June  26, 1995,  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  D.C.  20549,  and  serve  a 
copy  on  the  relevant  applicant(s)  and/or 
declarant(s)  at  the  address(es)  specified 
below.  Proof  of  service  (by  affidavit  or, 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
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requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(s)  and/ 
or  declaration(s),  as  filed  or  as  amended, 
may  be  granted  and/or  permitted  to 
become  effective. 

Consolidated  Natural  Gas  Company,  et 
al.  (70-a619) 

Consolidated  Natural  Gas  Company 
C'CNG").  a  registered  holding  company. 
CNG  Tower,  625  Liberty  Avenue, 
Pittsburgh,  Pennsylvania  15222-3199. 
and  its  wholly  owned  nonutility 
subsidiar>-  companies,  CNG  Research 
Company  ("Research")  and 
;Jonsolidated  Natural  Gas  Service 
Company.  Inc.  ("Service"),  both  located 
al  CNG  Tower,  625  Liberty  Avenue, 
Pittsburgh,  Pennsylvania  15222-3199; 
CNG  Coal  Company  ("Coal");  CNG 
Producing  Company  ("Producing")  and 
;ts  subsidiary  company,  CNG  Pipeline 
Company  ("Pipeline"),  all  located  at 
CNG  Tower.  1450  Poydras  Street,  New 
Orleans,  Louisiana  70112-6000;  CNG 
Transmission  Corporation 
("Transmission")  and  CNG  Storage 
Service  Company  ("Storage"),  both 
located  at  445  West  Main  Street. 
Clarksburg,  West  Virginia  26301;  CNG 
Energy  Services  Corporation  ("Energy 
Services"),  One  park  Ridge  Center.  P.O. 
Box  15746,  Pittsburgh,  Pennsylvania 
15244-0746;  and  CNG's  public-utility 
subsidiary  companies,  The  Peoples 
Natural  Gas  Company  ( "Peoples").  CNG 
Tower.  625  Liberty  Avenue.  Pittsburgh. 
Pennsylvania  15222-31-99;  The  East 
Ohio  Gas  Company  ("East  Ohio"), 
ocated  at  1717  East  Ninth  Street. 
Cleveland,  Ohio  44114-0759;  Virginia 
Natural  Gas.  Inc.  ("VNG").  5100  East 
Virginia  Beach  Boulevard.  Norfolk. 
Virginia  23502-3488;  Hope  Gas,  Inc. 
("Hope  Gas").  P.O.  Box  2868. 
Clarksburg.  West  Virginia  26301-2868; 
and  West  Ohio  Gas  Company  ("West 
Ohio").  P.O.  Box  1217.  Lima,  Ohio 
45802-1217  (collectively. 
"Subsidiaries"),  have  filed  an 
application-declaration  under  sections 
8(a),  6(a)(2),  7,  9(a),  10. 12(b)  and  12(c) 
of  the  Act  and  rules  43  and  45. 

CNG  proposes  to  issue  and  sell 
jommercial  paper  in  an  aggregate 
principal  amount  not  to  exceed  S800 
million  outstanding  at  any  one  time, 
from  time-to-time  through  June  30, 1996 
("Commercial  Paper").  Such 
Commercial  Paper  may  be  domestic 
commercial  paper  ("Domestic  Paper") 
and/or  European  commercial  paper 
("Euro  Paper").  Domestic  Paper  will 
have  varving  maturities  of  not  more 
than  270  days  and  Euro  Paper  will  have 
maturities  from  7  to  183  days.  CNG 
proposes  to  sell  Domestic  Paper  or  Euro 


Paper,  whichever  provides  the  lower 
cost  in  a  given  transaction,  but  only  so 
long  as  the  discount  rate  or  the  effective 
interest  cost  on  the  date  of  sale  does  not 
exceed  the  prime  rate  of  interest  from  a 
commercial  bank. 

To  the  extent  that  it  becomes 
impractical  to  sell  the  Commercial 
Paper  due  to  market  conditions  or 
otherwise.  CNG  proposes  to  borrow, 
repay  and  reborrow,  without  collateral 
under  back-up  lines  of  credit,  an 
aggregate  principal  amount  not  to 
exceed  $600  million  through  June  30, 
1996  ("Loans").  Any  additional  funding 
needs  in  excess  of  $600  million  that 
would  otherwise  have  been  provided  by 
the  Commercial  Paper  will  be  provided 
by  advances  under  a  proposed  credit 
agreement  described  below.  The  Loans, 
together  with  any  sales  of  Commercial 
Paper,  will  not  exceed  an  aggregate 
outstanding  principal  amount  of  $800 
million. 

The  Loans  will  mature  not  more  than 
one  year  from  the  date  of  each 
borrowing,  will  be  prepayable  in  whole 
or  part  at  any  time,  and  will  bear 
interest  at  a  rate  not  to  exceed  the  prime 
commercial  rate  of  interest  of  the 
lending  bank  in  effect  on  the  date  of 
each  borrowing.  A  commitment  fee  of 
no  more  than  0.125%  of  the  principal 
amount  of  each  bank's  commitment  may 

be  paid. 

CNG  additionally  proposes  to  obtam  a 
revolving  line  of  credit  throug|h  June  30, 
1996  of  up  to  $150  million,  with 
advances  thereunder  maturing  in  no 
more  than  364  days.  The  interest  rate  on 
fixed  rate  advances  under  such  line  of 
credit  would  not  exceed  50  basis  points 
over  LIBOR  and  the  interest  rate  on 
floating  rate  advances  under  such  line  of 
credit  would  not  exceed  the  higher  of  (i) 
325  basis  points  over  LIBOR  or  (ii)  47.5 
basis  points  over  the  certificate  of 
deposit  rate. 

Additionally,  CNG  proposes  to 
restructure  an  existing  credit  agreement 
authorized  by  the  Commission  by  orders 
dated  March  28. 1991  and  September  9. 
1992  (HCAR  Nos.  25383  and  25626. 
respectively).  Pursuant  to  this 
agreement,  loans  of  up  to  $300  million 
would  be  advanced  to  Consolidated 
from  time  to  time  through  June  30. 1996. 
each  such  advance  being  evidenced  by 
either  a  note  to  a  group  of  participating 
banks  ("Syndicated  Note")  or  to 
individual  participating  banks  ("Money 
Market  Note").  Each  such  note  will 
mature  in  364  days. 

The  interest  rate  for  any  Syndicated 
Note  will  not  exceed  (i)  the  higher  of  the 
prime  rate  announced  by  Chase 
Manhattan  Bank  or  the  federal  funds 
rate  plus  50  basis  points,  (ii)  LIBOR, 
adjusted  for  reserve  requirements,  plus 


25  basis  points,  or  (iii)  the  certificate  of 
deposit  rate,  adjusted  for  reserve 
requirements  and  deposit  insurance 
costs,  plus  37.5  basis  points.  The 
interest  rate  for  a  Money  Market  Note 
will  be  such  rate  as  the  banks  may  bid. 
which  will  either  be  expressed  as  an  all- 
in-rate  or  with  reference  to  LIBOR. 

It  is  also  proposed  that,  through  June 
30. 1996.  CNG  provide  financing  to  the 
Subsidiaries  in  an  aggregate  amount  not 
to  exceed  $1,225  billion  in  the  form  of 
open  account  advances,  long-term  loans 
and/or  capital  stock  purchases. 
Individual  Subsidiary  financing  by  CNG 
would  not  exceed  the  following 
amounts:  (1)  Transmission.  $100 
million;  (2)  East  Ohio.  $265  million;  (3) 
Peoples,  $100  million;  (4)  VNG,  $100 
milUon;  (5)  Hope  Gas,  $15  million;  (6) 
Energy  Services,  $300  million;  (7) 
Storage.  $1  million;  (8)  West  Ohio,  $25 
million;  (9)  Service.  $15  million;  (10) 
Producing.  $300  million;  (11)  Coal.  $3 
million;  and  (12)  Research.  $1  million. 

Open  account  advances 
("Advances"),  may  be  made,  repaid  and 
remade  on  a  revolving  basis,  and  all 
such  Advances  will  be  repaid  within 
one  year  from  the  date  of  the  first 
Advance  to  the  borrowing  Subsidiary 
with  interest  at  the  same  effective  rate 
of  interest  as  CNG's  weighted  average 
effective  rate  of  commercial  paper  and/ 
or  revolving  credit  borrowings.  If  no 
such  borrowings  are  outstanding,  the 
interest  rate  shall  be  predicated  on  the 
Federal  Funds'  effective  rate  of  interest 
as  quoted  by  the  Federal  Reserve  Bank 
of  New  York.  Advances  will  be  made 
through  the  CNG  System  Money  Pool 
authorized  by  Commission  order  dated 
June  12. 1986  (HCAR  No.  24128). 

Long-term  loans  will  mature  over  a 
period  of  time  not  in  excess  of  30  years 
with  the  interest  rate  predicated  on  and 
substantially  equal  to  CNG's  cost  of 
funds  for  comparable  borrowings.  In  the 
event  CNG  has  not  had  recent 
comparable  borrowings,  the  rates  will  be 
tied  to  the  Salomon  Brothers  indicative 
rate  for  comparable  debt  issuances 
published  in  Salomon  Brothers.  Inc. 
Bond  Market  Roundup,  or  to  a 
comparable  rate  index,  on  the  date 
nearest  to  the  time  of  takedown. 

Capital  stock  will  be  purchased  from 
the  Subsidiaries  at  its  par  value  (book 
value  in  the  case  of  VNG).  Capital  stock 
transactions  between  CNG  and  its  utility 
Subsidiaries  would  occur  under  an 
exemption  pursuant  to  rule  52  and  are 
not  part  of  the  authorization  reguested. 

Producing  proposes  to  provide  to 
Pipeline,  from  time-to-time  through 
June  30. 1996.  up  to  an  aggregate  of  $1 
million  of  financing  through  short-term 
loans  in  the  form  of  open  account 
advances  and/or  long-term  loans 
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evidenced  by  non-negotiable  notes 
(documented  by  book  entry  only)  and/ 
or  the  purchase  of  up  to  10.000  shares 
of  Pipeline's  common  stock.  $100  par 
value.  The  open  account  advances  and 
long-term  loans  will  bear  interest  at 
rates  equal  to  the  cost  of  money  to 
Producing  through  its  borrowing  from 
CNG. 

The  Subsidiaries  also  propose  to 
increase  their  authorized  common  stock 
as  needed  to  accommodate  proposed 
stock  sales  and  to  provide  for  future 
issues,  any  such  increase  being  limited 
to  a  number  of  shares  calculated  by 
dividing  the  aggregate  financing 
proposed  for  such  Subsidiary  herein  by 
the  par  value  (book  value  in  the  case  of 
VNG)  of  such  Subsidiary's  common 
stock  rounded  up  to  the  nearest 
hundred.  The  proposed  increase  in  the 
authorized  number  of  shares  for  each 
Subsidiary  would  not  exceed  the 
following  amounts:  (1)  Transmissions, 
10.000;  (2)  East  Ohio,  5.3  million;  (3) 
Peoples.  1  million;  (4)  VNG.  2,503;  (5) 
Hope  Gas,  150,000;  (6)  Energy  Services, 
300  million;  (7)  Storage,  100,000;  (8) 
West  Ohio,  2,500;  (9)  Service,  150,000; 
(10)  Producing.  30.000;  (11)  Coal,  300; 
and  (12)  Research.  100. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Jonathan  G.  Katz, 
Secretary. 
(FR  Doc.  95-14193  Filed  &-A-95;  8:45  am] 

HLLMQ  coot  M19-01-M 


[FII«Na1-1147S] 

Issuer  Delisting;  Notice  of  Application 
to  Witlidraw  From  Listing  and 
Registration;  (Voice  Powered 
Technology  International,  Inc., 
Common  Stock,  $0,001  Par  Value, 
Redeemable  Warrants  Expiring  on 
October  19, 1997) 

June  5. 1995. 

Voice  Powered  Technology 
International,  Inc.  ("Company")  has 
filed  an  application  with  the  Securities 
and  Exchange  Commission 
("Commission"),  pursuant  to  Section 
12(d)  of  the  Seauities  Exchange  Act  of 
1934  ("Act")  and  Rule  12d2-2(d) 
promulgated  thereunder,  to  withdraw 
the  above  specified  securities 
("Securities")  from  listing -and 
registration  on  the  Boston  Stock 
Exchange.  Inc.  ("BSE"  or  "Exchange"). 

The  reasons  alleged  in  the  application 
for  withdrawing  the  Securities  from 
listing  and  registration  include  the 
following: 

According  to  the  Company,  the  reason 
for  the  withdiBwal  is  the  fact  that  since 


October  1992.  when  the  Securities  were 
listed  on  the  Exchange  and  began 
trading  through  the  NASDAQ/Small 
Cap  system  there  has  been  essentially 
no  trading  of  the  Securities  on  the 
Exchange.  On  the  other  hand,  there  has 
consistently  been  active  trading  of  the 
Securities  through  NASDAQ/Small  Cap 
system  (i.e.,  daily  trading  volume 
frequently  in  the  100,000  or  greater 
range).  There  are  presently  thirty  (30) 
market  makers  for  the  Securities  on 
NASDAQ.  There  have  been  at  least 
approximately  twenty-five  (25)  market 
makers  for  the  Securities  on  NASDAQ  at 
any  {>oint  in  time  over  the  past  twelve 
(12)  months. 

Any  interested  person  may,  on  or 
before  Jime  23, 1995  submit  by  letter  to 
the  Secretary  of  the  Sectirities  and 
Exchange  Commission.  450  Fifth  Street, 
NW..  Washington,  DC  20549,  facts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  exchanges  and  what  terms, 
if  any,  should  be  imposed  by  the 
Conomission  for  the  protection  of 
investors.  The  Commission,  based  on 
the  information  submitted  to  it,  will 
issue  an  order  granting  the  application 
after  the  date  mentioned  above,  unless 
the  Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division 
of  Market  Regulation,  pursuant  to 
delegated  authority. 
Jonathan  G.  Katz, 
Secretary. 
(FR  Doc.  95-14189  Filed  6-8-95:  8:45  am] 

aaiMO  CODE  W10-01-M 


SMALL  BUSINESS  ADMINISTRATION 
[Dedaretion  of  Disaster  Loan  Area  #2782] 

Illinois;  Declaration  of  Disaster  Loan 
Area 

As  a  result  of  the  President's  major 
disaster  declaration  on  May  30.  1995. 1 
find  that  Madison  and  St.  Clair  Counties 
in  the  State  of  Illinois  constitute  a 
disaster  area  due  to  damages  caused  by 
severe  storms  and  flooding  beginning  on 
May  15, 1995  and  continuing. 
Applications  for  loans  for  physical 
damages  may  be  filed  until  the  close  of 
business  on  July  29.  1995,  and  for  loans 
for  economic  injury  until  the  close  of 
business  on  March  1, 1996,  at  the 
address  listed  below:  U.S.  Small 
Business  Administration.  Disaster  Area 
2  Office.  One  Baltimdre  Place.  Suite 
300,  Atlanta.  GA  30308  or  other  locally 
announced  locations.  In  addition, 
applications  for  economic  injury  loans 
from  small  businesses  located  in  the 
contiguous  counties  of  Bond.  Clinton. 


Jersey.  Macoupin.  Monroe 
Montgomery.  Randolph,  and 
Washington  in  the  Sate  of  Illinois,  and 
St.  Charles  and  St.  Louis  Counties  and 
the  City  of  St.  Louis  in  the  State  of 
Missouri  may  be  filed  until  the  specified 
date  at  the  above  location. 
The  interest  rates  are: 


Percent 

For  physical  damage: 

Homeowners   with   credit   avai- 

abte  elsewhere  

8000 

Homeowners  without  credrt  avaii- 

abte  eteewtiere  

4000 

Businesses  with  credtt  avaiable 

elsewhere  

8000 

Businesses  and  nonsxofit  orga- 

nizations without  credtt  avail- 

able eteewtiere  

4000 

Others  (including  rxxvproet  orga- 

nizations) with  credit  availabte 

elsewhere  

7.125 

For  economic  injury: 

Businesses    and    small    aghcui- 

tural      cooperatives      without 

credtt  avaiiatile  etsewhere 

4.000 

The  number  assigned  to  this  disaster 
for  physical  damage  is  278206  and  for 
economic  injury  the  numbers  are 
853300  for  Illinois  and  853400  for 
Missouri. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  )une  2. 1995. 
James  W.  Hammersley, 

Acting  Associate  Administrator  for  Disaster 
Assistance. 

[FR  Doc  95-14143  Filed  &-8-95;  8:45  am] 

BMXMQ  CODE  MS-OI-M 


[Ucenae  No.  01/02-0493] 

NYSTRSmv  Capital,  LP.;  Notice  of 
Surrender  of  Licent 


Notice  is  hereby  given  that  NYSTRS/ 
NV  Capital,  L.P.  ("NYSTRS").  Ill 
Westminster  Street.  Providence.  Rhode 
Island.  02903  has  surrendered  its 
License  to  operate  as  a  small  business 
investment  company  under  the  Small 
Business  Investment  Act  of  1958,  as 
amended  (Act).  NYSTRS  was  licensed 
by  the  Small  Business  Administration 
on  February  7, 1986. 

Under  the  authority  vested  by  the  Act 
and  Pursuant  to  the  Regulations 
promulgated  thereimder.  the  surrender 
of  the  license  was  accepted  on  May  25, 
1995.  and  accordingly,  all  rights, 
privileges,  and  franchises  derived 
therefrom  have  been  terminated. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011.  Small  Business 
Investment  Companies) 
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Dated;  lunel.  1995. 
Robert  D.  StillMaB. 

Associate  Administrator  for  Investment. 
IFR  Doc.  95-14195  Filed  &-«-95;  8:45  am] 

BtLUNO  COOC  a02S-«1-M 


Name  and  title  of  person  accept- 
ing gift  on  behalf  of  the  U.S. 
Government 


President 


President 


President 


President  .. 


President 


President 


President 


President 


DEPARTMENT  OF  STATE 

[Public  Notice  2215] 

Olfic«  of  Protocoi;  Gifts  to  Fodoral 
Employees  From  Foreign  Government 
Sources  Reported  to  Employing 
Agencies  in  Calendar  Year  1 994 

The  Department  of  State  submits  the 
following  comprehensive  listing  of  the 
statements  which,  as  required  by  law, 
Federal  employees  filed  with  their 
employing  agencies  during  calendar 
year  1994  concerning  gifts  received  from 
foreign  governments  sources.  The 


compilation  includes  reports  of  both 
tangible  gifts  and  gifts  of  travel  expenses 
of  more  than  minimal  value,  as  defined 
by  statute. 

Publication  of  this  listing  in  the 
Federal  Register  is  required  by  Section 
7342(f)  of  title  5,  United  States  Code,  as 
added  by  section  515(a)(1)  of  the 
Foreign  Relations  Authorization  Act, 
Fiscal  Year  1978  (Public  Law  95-105. 
August  17. 1977.  91  Stat.  865). 

Dated:  April  13, 1995 
Richard  Moose, 
Under  Secretary  for  Management. 


AGENCY:  Executive  Office  of  the  President 

Report  of  Tangible  Gifts 


Gift,  date  of  acceptarKe  on  behalf 
of  the  U.S.  Government,  esti- 
mated value,  and  current 
disposition  or  location 


Identity  of  foreign  donor  and 
government 


4'  scroll  that  bears  Chinese  char- 
acters on  brocade  paper. 
Recd-^anuary  5,  1994.  Est. 
Value— $1 ,200.  Archive  Foreign. 

19"  glass  scepter,  with  bfown 
glass  handle  and  brown  spikes. 
Recd-^anuary  6,  1994.  Est. 
Value — $1,500.  Archive  Foreign. 

Sterling  silver  clipper  ship  model 
and  wooden  stand.  Apjxox.  9" 
X  8".  Reed-January  10,  1994. 
Est.  Value— $600.  Archive  For- 
eign. 

Framed  Turkish  tapestry  that  irv 
corporates  a  portrait  of  the 
Presklent.  Reed— January  12, 
1994.  Est  Value— $1 ,400.  Ar- 
chive Foreign. 

Gokl-toned  saxophone  with  moth- 
er-of-pearl keys  arxj  the  en- 
graved signature  of  President 
Havel,  made  by  Amati  Krasitee. 
Reed— January  18,  1994.  Est. 
Value— $1,800.  Archive  Foreign. 

(1)  Porcelain  blue  and  white  stat- 
ue of  the  President  holding  a 
saxophone,  made  in  Russia.  (2) 
Green  mart)le  mantel  striking 
clock  with  ormolu  mounts  and 
an  eagle  on  a  pedestal  hokJing 
three  crowns.  Approx.  16W  x 
21".  (3)  Framed  photograph  of 
the  Presklent  with  Boris  YeKsin. 
Reed— January  18,  1994.  Est. 
Value— $1 ,800.  Archive  Foreign. 
(1)  Brown  and  green  glass  vase 
that  bears  abstract  designs. 
Approx.  10".  (2)  Portrait  of  the 
Presklent  etched  on  a  grain  of 
rice  and  set  in  a  lucite  box  with 
magnifying  glass.  Reed— Janu- 
ary 11.  1994.  Est.  Value— $850. 
Archive  Foreign. 
Blue  leather  scrapbook  that  corv 
tains  various  artKles  arxJ  photo- 
graphs from  the  Stovak  Reput>- 
Ik;.  Approx.  13"  x  16".  Reed— 
January  15,  1994.  Est  Vahje— 
$850.  Archive  Foreign. 


Mr.  Chen  Jie,  Foreign  Affairs  Of- 
fice, Huaibei  People's  Govern- 
ment People's  RepubUc  of 
China. 

His  Excellency,  Valeriy  Shmarov, 
Deputy  Prime  Minister  of 
Ukraine. 

His  Excellency  Ruud  Lubbers. 
Prime  Minister  of  the  Nether- 
lands. 


Circumstarx^es  justifying  accept- 
ance 


Her  Excellency  Tansu  Ciller, 
Prime  Minister  of  the  RepuWe 
of  Turkey. 


His     Excellency    Vaclav    Havel, 
Presklent  of  the  Czech  RepuWc. 


His  Excellency  Boris  Yeltsin, 
Presklent  of  the  Russian  Fed- 
eratnn. 


Norvacceptanee  woukJ  cause  errv 
barrassment  to  donor  and  U.S. 
Government. 

Non-acceptance  woukl  cause  em- 
barrassment to  donor  and  U.S. 
Government. 

Nofvacceptance  wouW  cause  em- 
barrassment to  donor  arxl  U.S. 
Government. 


Non-acceptance  wouM  cause  em- 
barrassment to  donor  and  U.S. 
Government 


Norvacceptance  wouW  cause  em- 
tarrassment  to  donor  and  U.S. 
Government. 


Non-acceptance  wouW  cause  em- 
barrassment to  donor  and  U.S. 
Government. 


His  Excellency  Leonkl  Kravchuk, 
Presklent  of  Ukraine. 


His  Excellency  Mk:hal  Kovac, 
Presklent  of  the  Skwak  Repub- 
lic. 


Non-acceptance  woukl  cause  em- 
barrassment to  donor  and  U.S. 
Government 


Non-acceptance  wouW  cause  em- 
tjarrassment  to  dorxir  arxl  U.S. 
Government 
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AGENCY:  Executive  Office  of  the  President— Continued 

Report  of  Tangible  Gifts 


Name  and  title  of  person  accept- 
ing gift  on  behalf  of  the  U.S. 
Government 


Presklent 


PresktenI 


Preskjeni 


Presklent 


Presklent 


Presklent 


Presklent 


Presklent 


Presklent 


Gift  date  of  acceptance  on  behalf 
of  the  U.S.  Government,  esti- 
mated value,  and  current 
dispositk>n  or  k>catkxi 


Green  cut-crystal  bowl,  made  t>y 
Val  St  Lambert  Cristal.  Bel- 
gkjm.  Approx.  12"  x  A".  Reed— 
January  18,  1994.  Est  Value— 
$400.  Archive  Foreign. 

Miniature  oak  vodka  cask  ttiat 
bears  a  male  bronze  figure  on 
top  with  a  ladte  arxl  a  sword  at 
his  skle.  Cask  bears  Russian 
calligraphy  on  its  skle.  Approx. 
10"  X  15".  Reed— January  18. 
1994.  Est.  Vakie— $300.  Ar- 
chive Foreign. 

Bronze  sculpture  of  a  knight  on  a 
horse,  ttie  symtx>l  of  Belarus. 
Approx.  10"  X  6"  X  4".  Reed- 
January  18.  1994.  Est  Value— 
$750.  Arctiive  Foreign. 

GoM  Pendulum  date  arxl  time 
ckxk.  Recd-January  14,  1994. 
Est  Value— $1,800.  Archive 
Foreign. 

Large  crystal  vase  that  bears  goM 
detail  and  miniature  cartouche 
portrait  of  a  woman.  Reed— 
January  18,  1994.  Est  Value— 
$500.  Archive  Foreign. 

(1)  Large  hardcover  fofio  book, 
The  Mosak:s  of  Jordan,"  by 
Miehele  Pccirilk),  in  a  red 
slipcase.  (2)  Bedoin-style  red, 
black  euid  green  pHtowcases. 
Reed-January  26,  1994.  Est 
Value — $425.  Archive  Foreign. 

Sterling  silver  figure  of  an  Arab 
warnor  on  a  camel,  iniakl  with 
yeik>w  goM.  The  figure  is 
mounted  on  an  agate  panel 
base.  Approx.  7W  x  6V*". 
Recd-January  26.  1994.  Est 
Value— $5,000.  Archive  Foreign. 

Model  of  an  Amtrak  ICE  train 
housed  in  a  clear  plastic  corv- 
tainer.  Approx.  34"  x  9". 
Ree*-Janu»y  31,  1994.  Est 
Value — $1 ,200.  Archive  Foreign. 

Pair  of  Zeiss  binoculars  In  a  plas- 
tic case.  Reed.— January  31. 
1994.  Est  Value— $225.  Ar- 
chive Foreign. 

(1)  40"  X  35"  framed  oil  painting 
that  depcts  Kazakh  horsemen 
with  mountains  in  the  tiack- 
ground.  Approx.  40"  x  35".  (2) 
Oriental  rug  that  bears  portraits 
of  the  Presklent  arxl  First  Lady 
in  its  center.  Approx.  90"  x  60". 
(3)  Traditk)nal  Kazakh  burgundy 
ootored  hat  with  goM  embroi- 
dery arxl  mink  trim.  (4)  Bur- 
gurxly  velvet  robe  with  gold  em- 
broidery. Reed— Fetyuary  14. 
1994.  Est  Value— $2,750.  Ar- 
chive Foreign. 

Gokj  and  F>eart  tie  tac.  Reed.- 
Febniary  11,  1994.  Est  Value— 
$300.  Archive  Foreigrt 


Identity  of  foreign  dorxir  and 
govemmert 


His  ExceilerK;y  JearvLuc 
Dehaer>e,  Prime  Minister  of  Bel- 
gium. 


The  Honorable  Vitaly  V.  Pevnev, 
Mayor  of  the  City  of  Azov  Rus- 
sian Federatk)n. 


His  Excellency  Stanislav 
Shushkevwh.  Chairman  of  the 
Supreme  Soviet  Repubic  of 
Belarus. 

His  Excellency  Claude  Haegi, 
Presklent  of  the  State  Council 
of  the  Repubic  and  Canton  of 
Geneva,  Switzerland. 

His  Excellency  Vaclav  Klaus, 
Prime  Minister  of  the  Czech  Re- 
publK. 


His  Majesty  Hussein  I.  King  of  the 
Hashemite  Kingdom  of  Jordan. 


Circumstances  justifying  accapt- 
arv:e 


His  Excelency  Dr.  Helmut  Koho, 
Chancelkx  of  the  Federal  Re- 
public of  Germemy. 


His  Excellency  Nursuttan 
Nazart>ayev,  Presklent  of  the 
Repubic  of  Kazakhstan. 


His  Excellency  Morihiro 

Hosokawa.    Pnme    Mnister   of 
Japaa 


Non-acceptance  woukl  cause  em- 
barrassment to  donor  arxl  U.S. 
Government. 


Non-acceptance  woukl  cause  em- 
barrassment to  dorxy  and  U.S. 
Government 


Norvacceptance  woukl  cause  em- 
barrassment to  dorxx  and  U.S. 
Government. 


(Norvacceptance  wouU  cause  em- 
barrassment to  donor  and  U.S. 
Government. 

Norvacceptance  woukl  cause  em- 
barrassment to  dorxx  arxl  U.S. 
Government. 


Norvacceptaftoe  woukl  cause  em- 
t>arrassment  to  dorxx  arxl  U.S. 
Government 


NorvacceptarKe  woukl  cause  em- 
t>arrassment  to  donor  and  U.S. 
Government. 


Non-acceptance  woukl  cause  em- 
t>arr8ssment  to  dorxx  and  U.S. 
Government 


Norvacceptance  woukl  cause  em- 
barrassment to  dorxx  arxl  U.S. 
Goverrvnent. 
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AGENCY:  Executive  Office  of  the  President— Continued 

Report  of  Tangibie  Gifts 


Name  and  title  of  person  accept- 
ing gift  on  behalf  of  tfie  U.S. 
Government 


First  Family 


First  Family 


First  Family 


President 


President 


President 


President 


Gift,  date  of  acceptance  on  behalf 
of  ttie  US  Government,  esti- 
mated value,  and  currerrt 
disposition  or  kx:atK)n 


Identity  of  foreign  donor  and 
government 


A  matted  and  framed  1861   en- 
graving 6f  Emmanuel  Leuize's 
"Washington  Crossing  the  Dela- 
ware," by  Paul  GiranJet.  Rea*— 
July    14,    1994.    Est    Value— 
$750.  Archive  Foreign. 
Porcelain    bowl    that    bears   the 
image  of  a  p«nk  flamingo,  titled 
"The  Audobon"  and  made  by 
Limoges.  Approx.  9"  diameter. 
Recd-Ouly     14,     1994.     Est. 
Value— $300.  Archive  Foreign. 
Wool    kilim-style    mg.    made    in 
Egypt  Approx  7'6"  x  5'.  Reed— 
October  31,  1994.  Est  Value— 
$3,000.  Archive  Faeign. 
(1)  Intricately  designed  and  craft- 
ed   model    wooden    ship.    (2) 
Large  gold  breast  medal,  ttie 
Order  of  Kuwait,  and  two  pins 
housed  in  a  presentation  case. 
(3)   Three  black  leather  brief- 
cases   with    red    stitching.    (4) 
Gold  pen  and  a  pencil  set  in 
leather  box  that  bears  the  Seal 
of    Kuwait    (5)    Christian    Dior 
wnstwatch    with    leather    band 
and    four    tiny    sapphires.    (6) 
Black   and   white   robed   Arab 
dress  outfit  (7)  Dress  with  Wack 
silk    undergarment    and    sheer 
overgarment     embossed     with 
yellow  gold  threads  and  bangles 
in  a  geometric  band  motif.  (8) 
Ck>ak  in  black,  gokj,  arxj  white 
with  gokJ  and  black  stripes.  (9) 
Pen  set  and  btotter.   (10)  Six 
Bedouin  pilk>ws.   one  blanket, 
and  two  saddlebags.  (11)  Book 
titled,  "Al  Sadu  Technkjue  on 
Bedouin  Weaving."  (12)  18  kt. 
yeltow    gokJ    double-link    neck 
chain   of   Mut^arak   the   Great. 
(13)  Several  books  about  Ku- 
wait Reed— October  28.  1994. 
Est.    Value— $21 ,300.    Archive 
Foreign. 
Greek  icon,  titled  "Coronation  of 
the    Virgin    Enthroned,"    circa 
1700.  Egg  tempera  on  wood. 
Reed— April     26,     1994.     Est 
Value— $3,000.  Archive  Foreign. 
Watercolor    painting    that    bears 
Chinese  characters  on  brocade 
paper.  Reed— May  4,  1994.  Est 
Value— $1 ,500.  Archive  Foreign. 
Seven-piece    sterling    silver    tea 
senrice.  Reed— Atoy  16,  1994. 
Est.     Value— $2,500.     Archive 
Foreign. 
Indian  oriental  carpet  whose  de- 
sign incorporates  twelve  square 
medallkxis.   Approx.  4"   x   6". 
Reed— May     19,     1994.     Est. 
Value— $1 ,200.  Archive  Foreign. 


His  Excellency  Dr.  Helmut  KoW. 
Chaneeltor  of  the  Federal  Re- 
public of  Germany. 


Circumstances  justifying  accept- 
ance 


Norvacceptance  woukj  cause  env 
banassment  to  donor  and  U.S. 
Government. 


His  Excellency  Mohammad  Hosni 
Mubarak,  President  of  the  Arab 
Repubtc  of  Egypt 

His  Highness  Sheikh  Jabir  Al 
Ahmad  Al  Sabah,  Amir  of  the 
State  of  Kuwait. 


Non-acceptance  wouM  cause  env 
barrassment  to  dorxw  and  U.S. 
Government. 

Non-acceptance  wouU  cause  env 
barrassment  to  donor  and  U.S. 
Government. 


His  Excellency  Andreas 

Paparxjreou,  Prime  Minister  of 
the  HellenK  Republk;. 


His  Excellency,  Zou  Jiahua,  Vice 
Premier  and  Minister  of  Foreign 
Affairs  of  the  People's  Republic 
of  China 

His  Excellency  Datuk  Sen  Dr. 
Mahathir  bin  Mohamad,  Prime 
Minister  of  Malaysia. 

His  Excellency  P.V.  Narasimha 
Rao,  Prime  Minister  of  India. 


NorvacceptarKe  woukJ  cause  em- 
barrassment to  donor  and  U.S. 
Government. 


Norvacceptance  wouM  cause  env 

banassment  to  donor  and  U.S. 
Government 

NorvAcceptance  woukJ  cause  env 
banassment  to  donor  and  U.S. 
Government. 

Norvacceptance  woukJ  cause  em- 
banassment  to  dorx)r  and  U.S. 
Government 
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Report  of  Tangible  Gifts 


Name  and  title  of  person  accept- 
ing gift  on  tiehalf  of  the  U.S. 
Government 


Presidant 


President 


President 


President 


President 


Gift,  date  of  acceptance  on  behalf 

of  the  U.S.  Government,  estv 

mated  vakie,  and  cunent 

disposibon  or  kx:ation 


President 


President 


President 


President 


Framed  hand-knit  tapestry  in  pais- 
ley motif,  speciality  of  Kashmir. 
Approx.  77"  X  5"  x  151". 
Reed— May  24.  1994.  Est 
Value— $650.  Archive  Foreign. 

(1 )  Statue  of  Romulus  and  Remus 
with  SheWoH.  (2)  Hardcover 
book,  "Marcus  AureNus:  History 
of  a  Monument  and  its  Restora- 
tion." (3)  Matted  Watercotor  of  a 
Roman  fountain.  Approx.  18"  x 
14".  Rec6-^une  2,  1994.  Est 
Value— $1 ,200.  Arcfvve  Foreign. 

Oversized  hardcover  t>ook,  titled 
"Roma  Capitate,"  number  725, 
in  a  slipcase.  Reed-^une  2, 
1994.  Est  Value— $350.  Ar- 
chive Foreign. 

Presentation  box  for  the  statue. 
Ree*-^June  2,  1994.  Est. 
Value— $50.  Archive  Foreign. 

800  fine  silver  medal  that  depicts 
Presklent  Clinton  arxj  the  lean- 
ing Tower  of  Pisa.  Approx  2"  dv 
ameter.  Rec(»— June  2,  1994. 
Est  Value— $300.  Archive  For- 
eiga 

Slone  mesak:  that  depnts  the 
Roman  CoNiseum  and  is  set  in 
a  goW  frame.  Approx.  13"  x 
23".  Recd-^June  2,  1994.  Est 
Value — $6,000.  Archive  Foreign. 

Sterling  silver  box  that  bears  an 
etching  of  ^  Kalian  Presv 
derrtial  Palace.  The  inside  bears 
an  inscriptkxi  to  ttie  President 
Recd-^June  3,  1994.  Est 
Value— $850.  Archive  Foreign. 

Velvet  presentation  box.  Reed- 
June  3.  1994.  Est.  Value— $10. 
Archive  Foreign. 

(1)  Book  atxMJt  tfie  artwork  of  Ber- 
nadette  KeHy.  (2)  An  oil  panting 
by  Bemadette  KeUy.  Reed— 
June  3,  1994.  Est  Value— 
$1 ,800.  Archive  Foreiga 

Signed  photographs  of  Queen 
Elizabeth  II  and  Prince  Pfiilip. 
Each  is  in  a  sterling  silver 
frame.  Recd-^une  6.  1994. 
Est  Vakje— $1 ,000.  Archive 
Foreign. 

Two  presentation  boxes.  Reed- 
June  6.  1994.  Est  Value— $15. 
Archive  Foreign. 

Cobalt  blue  vase  tfiat  bears  a  goM 
design.  Approx.  12".  Reed- 
June  6,  1994.  Est.  Vakje— 
$350.  Archive  Foreign. 

Four  Diadora  brand  sweatsuits. 
Recd-June  4,  1994.  Est 
Vahje— $300.  Archive  Foreign. 


Identity  of  foreign  donor  and 
government 


His  Excetoncy  Farooq  Leghari. 
President  of  the  Islamic  Repub- 
lic of  Pakistan. 


The  Honorable  Francesco  Ruleli, 
Mayor,  City  of  Rome.  Italy. 


His  Excellency  Oscar  Luigi 
Scalfaro,  President  of  the  Italian 
Republic. 


His  Holiness  John  Paul  11 


His  ExceNeney  SiMo  Berlusconi. 
President  of  ttie  Council  of  Min- 
isters of  ttie  Italian  Repubiic. 


Circumstances  justifying  accept- 
ance 


Non-acceptance  wouM  cause  env 
barrassment  to  dorxx  and  U.S. 
Government 


t^lorvacceplance  wouM  cause  em- 
barrassment to  dorxx  and  U.S. 
Goverrvnent. 


Norvacceptance  would  cause  enrv 
barrassment  to  donor  and  U.S. 
Government 


Non-acceptance  woukl  cause  em- 
barrassment to  donor  and  U.S. 
Government. 


Norvacceptance  wouW  cause  em- 
banassment  to  donor  and  U.S. 
Government 


His  ExceAerwy  Francois  Mitter- 
rarxl,  Presktent  of  the  French 
Republic,  and  Mrs.  Mitterrand. 


Her  Majesty  Queen  Elizabeth  II 


His  Excellency  Edouard  Batadur, 
Prime  Minister  of  ttie  Frerxrfi 
RepublK. 

His  Exc8llerx:y  Roberto  Maroni, 
Minister  of  the  Interior,  Italy. 


Non-acceptance  would  cause  em- 
barrassment to  donor  and  U.& 

Government. 


Norvaccep(arK»  would  cause  arrv 
barrassment  to  donor  and  U.S. 
Government. 


Norvacceptance  wouto  cause  em- 
barrassment to  donor  and  U.S. 
Government. 

Norvacceptance  woukj  cause  enrv 
barrassment  to  donor  arxJ  U.S. 
GoverrvnerA. 
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AGENCY:  EXECUTIVE  OFFICE  OF  THE  PRESIDENT— Continued 
Report  of  Tangibte  Gifts 


IMame  and  titJe  of  person  accept- 
ing gift  on  behalf  of  the  U.S. 
Government 


President 


President 


President 


President 


President 


President 


President 


President 


President 


Gift,  date  of  acceptance  on  behalf 
of  the  U.S.  Government,  esti- 
mated value,  and  current 
disposition  or  location 


Identity  of  foreign  donor  and 
government 


Circumstances  justifying  accept- 
ance 


Signed  color  photograph  of  the 
Emperor  and  Empress  of  Japan 
inside  an  1  V/i?"  x  ^AW  sterling 
silver   frame.    Reed— June   22, 
1994.    Est.    Value— S350.    Ar- 
chive Foreign. 
Four  ceramic  plates  and  a  large 
ceramic  bowl.  Reed— June  23, 
1994.    Est.    Value— $300.    Ar- 
chive Foreign. 
(1)   Large  crystal  vase.   (2)   Ce- 
ramic glazed  platter  that  bears 
a  portrait  of  the  President  and 
First  Lady  in  the  center  and  a 
floral    border.    (3)     Hardcover 
book  with  leather  cover,  titled 
"Slovakia     for     the     Worid." 
Reed— June     23,     1994.     Est 
Value— $400.  Archive  Foreign. 
Lapis-lazuli  table  box  with  sterling 
silver  trim  and  hinges  and  an  in- 
scription     plate     that      reads 
"Cordialmente     Eduardo     Frei 
Ruiz-Tagle,  President  of  Chile 
1994."   Recd-June   30,    1994. 
Est.  Value— $750.  Archive  For- 
eign. 
Carved  stone  statue  of  a  female 
religkjus  figure.  Reed— June  30, 
1994.    Est.    Value— $250.    Ar- 
chive Foreign. 
Gold  soccer  ball  trophy  on  a  mal- 
achite    and     gold     pedestal. 
Recd-Ouly     14,     1994.     Est. 
Value— $500.  Archive  Foreign. 
Set  of  12  Sudety  hand-cut  lead 
crystal    old-fashioned    glasses, 
matching  decanter  with  stopper, 
and  a  round  ashtray.  All  made 
in  Poland.  Reed-^uly  6,  1994. 
Est.  Value— $620.  Archive  For- 
eign. 
Silver-eotored     metal     bell     with 
etched   desiga   lettered   'That 
this  worW  under  God  shall  have 
a   new   birthday   of   freedom." 
Recd-^uly     11,     1994.     Est. 
Value— $5(X).  Archive  Foreign. 
Large      selection      of      ceramk; 
Artistjca    Solimene    dinnenware 
consisting  of:  24  dinner  plates 
in   varkxjs   designs;    12   salad 
plates;  12  soup  bowls;  soup  tu- 
reen; large  serving  bowl;  sec- 
tioned serving  dish;  two  round- 
shaped   and   two   oval-shaped 
serving    platters;    two    serving 
bowls;  and  two  small  serving 
platters.    Recd-^uly   8,    1994. 
Est.  Value— $800.  Archive  For- 
eign. 


Their  Imperial  Majesties,  The  Em- 
peror and  Empress  of  Japan. 


His  Ma^ty  Hussein  I,  King  of  the 
Hashemite  Kingdom  of  Jordan. 


His  Excellency  Michal  Kovac, 
PreskJent  of  the  Stovak  Repub- 
Ic. 


I^rvacceptance  woukJ  cause  env 
tarrassment  to  donor  and  U.S. 
Government. 


Non-acceptance  wouW  cause  em- 
t»rrassment  to  donor  and  U.S. 
Government. 

Norvacceptance  wouW  cause  em- 
barrassment to  donor  and  U.S. 
Government. 


His  Excellency  Eduardo  Frei, 
Presklent  of  the  Reputilk;  of 
Chile. 


His  Excellency  Viktor 

Chernomyrdin,  Chairman  of  the 
Council  of  Ministers  of  the  Rus- 
sian Federation. 

His  Royal  Highness  Prince  Saud 
Al  Faisal,  Minister  of  Foreign  Af- 
fairs of  Saudi  Arabia. 

His  Excellency  Lech  Walesa, 
PreskJent  of  the  Repubhe  of  Po- 
land. 


The  Honorable  Eberhard  Diepgen, 
Governing  Mayor  of  Beriin,  Fed- 
eral Republic  of  Germany. 


The  Honorable  Gkxgk)  Franchetti 
Pardo,  Head  of  ttie  Delegatk)n 
for  ttie  Italian  PreskJency  for  the 
G-7  Summit  for  ttie  Ministry  of 
Foreign  Affairs  Italy. 


Non-acceptance  woukJ  cause  em- 
barassment  to  donor  and  U.S. 
Government. 


Non-acceptance  wouW  cause  em- 
barrassment to  donor  and  U.S. 
Government. 

Non-acceptance  wouW  cause  em- 
t)arrassment  to  donor  arKj  U.S. 
Government. 

Non-acceptance  wouW  cause  em- 
barrassment to  donor  and  U.S. 
Government. 


Non-acceptance  woukj  cause  em- 
barrassment to  donor  and  U.S. 
Government. 


Norvacceptance  woukl  cause  errv 
barrassment  to  donor  and  U.S. 
Government 
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AGENCY:  Executive  Office  of  the  President— Continued 

Report  of  Tangible  Gifts 


Name  and  title  of  person  accept- 
ing gift  on  behalf  of  the  U.S. 
Government 


Presklent 


PreskJent 


PreskJent 


PreskJent 


PreskJent 


PreskJent 


PreskJent 


PreskJent 


PreskJent 


Gift,  date  of  acceptance  on  behalf 
of  Vhe  U.S.  Government,  esti- 
mated value,  and  current 
dispositk)n  or  kx:ation 


Brown  leather  photograph  eUbum 
that  contains  photographs  from 
ttie  PreskJent's  and  Mrs.  Qin- 
ton's  trip  to  Paris  in  June  1994, 
in  a  slipcase.  Recd-%July  14, 
1994.  Est.  Valu&-$500.  Ar- 
chive Foreign. 

Saxophone  with  engraved  letter- 
ing "Amati  Kraslk»,  ATS  21." 
Recd-^uly  6,  1994.  Est. 
Value— $1,500.  Archive  Foreign. 

Oil  on  canvas  painting  of  an  ab- 
stract figure  of  a  bird,  titled 
"She  Wolf."  by  Utvian  artist 
lllinere.  Approx.  40"  x  3SW. 
Recd-^uly  15.  1994.  Est 
Value— $2,500.  Archive  Foreign. 

Reproduction  of  a  pre-Columbian 
artifact  Reed— July  22,  1994. 
Est.  Value— $350.  Archive  For- 
eign. 

Glass  and  preckxjs  stone  sculp- 
ture that  is  a  nrxxJel  of  the  twin 
cities  Eilat  and  Aqaba.  Reed— 
July  28,  1994.  Est  Value— 
$650.  Archive  Foreign. 

Oil  on  canvas  painting  by  Robert 
Elibekian,  titied  "Actresses." 
Approx.  35"  x  42".  Reed— Au- 
gust 10,  1994.  Est  Value— 
$2,000.  Archive  Foreign. 

Antk)ue  leather-bound  manuscript 
of  the  OkJ  and  New  Testa- 
ments, written  in  Qe'ez  (the 
Ethkipian  equivalent  of  Latin), 
the  offrcial  language  of  the  Ethi- 
opian Orthodox  Church.  Reed- 
August  12,  1994.  Est.  Value— 
$1 ,500.  Archive  Foreign. 

Large  fk>ral  arrarigement  of  birds 
of  paradise  and  proteus. 
Reed— August  19,  1994.  Est 
Value— $250.  Accepted  by  An- 
other Government  Agency. 

Large  fkxal  arrangement.  Reed- 
August  19,  1994.  Est.  Value— 
$350.  Accepted  by  another 
Government  agency. 

Large  gokJfish  txrM  vase  that 
bears  an  oriental-style  fkval  de- 
sign on  a  white  background. 
Reed— August  19,  1994.  Est. 
Value — $90.  Archive  Foreign. 


Identity  of  foreign  donor  arxJ 
government 


His  Excellervcy  Francois  Mitter- 
rand, PreskJent  of  the  French 
Republic. 


His  Excellency  Lech  Walesa, 
PreskJent  of  the  Republk;  of  Po- 
land. 

His  Excellency  Guntis  Ulmanis, 
PreskJent  of  the  Republk:  of 
Latvia,  and  Mrs.  Ulmane. 


His  Excellency  Ernesto  Perez 
Balladares,  PreskJent  of  the  Re- 
put>lk;  of  Panama. 

The  Honorable  Gabi  Kadosh, 
Mayor,  City  of  Eilat  Israel. 


His  Excellency  Levon  Ter- 
Petrosyan,  PreskJent  of  the  Re- 
publk: of  Armenia. 


His  Excellency  Meles  Zenawi, 
PreskJent  of  ttie  Transitional 
Government  of  Etfuopia. 


Circumstances  justifying  accept- 
ance 


His  Royal  Highness  Prince  Ban- 
dar Bin  Sultan,  Ambassador  of 
Saudi  Arabia. 


His  Majesty  Hassan  II,  King  of 
Morocco. 


Non-acceptance  woukJ  cause  em- 
barrassment to  donor  and  U.S. 
Government. 


Non-acceptance  woukJ  cause  em- 
barrassment to  dorK>r  and  U.S. 
Government. 

Non-aeceptarx»  woukJ  cause  env 
bevrassment  to  dorxx  arxJ  U.S. 
Government. 


Non-acceptance  would  cause  em- 
ban^assment  to  dorxx  and  U.S. 
Govemmerrt 

Norvacceptarice  woukJ  cause  em- 
barrassmerrt  to  donor  and  U.S. 
Government. 


NorvacceptarKe  wouM  cause  errv 
barrassmerrt  to  dorxx  arxJ  U.S. 
Government 


Norvacceptance  woukJ  cause  em- 
t>arrassment  to  donor  and  U.S. 
Government. 


Norvacceptarx:e  woukJ  cause  env 
ban-assment  to  donor  and  U.S. 
Government. 


Norvacceptarx^  woukJ  cause  env 
barrassment  to  dorxx  and  U.S. 
Government 
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Name  and  title  of  person  accept- 
ing gift  on  behalf  of  the  U.S. 
Government 


President 


President 


President 


President 


President 


Presiderrt 


President 


Gift,  date  of  acceptance  on  behalf 

of  the  U.S.  Government,  esti- 

maxed  value,  arxj  cunent 

disposition  or  locatjon 


Identity  of  foreign  donor  and 
government 


Steel  storage  chest  with  two  lock 
clasps,  fruit  finial,  two  nng  harv 
dies  and  flared  base.  The  chest 
contains  eleven  coffee  taWe 
books  about  Morocco;  'Tan- 
gier," "Casaljlanca,"  "The  Maj- 
esty of  Morocco,"  "Morocco 
Seen  from  Above,"  "La 
Mosquee  Hassan  II," 

"Marakesh,"  "Morocco  Design 
from  Casablanca  to  Marakesh," 
"Uving  in  Morocco,"  "De 
L'Empire  Aux  Villes  Imperiales." 
"Marakesh — Demeures  and  Se- 
cret Gardens,"  arxl  "Traditional 
Islamk;  Craft  in  Moroccan  Archi- 
tecture." Reed— August  19, 
1994.  Est.  Value— *4,300.  Ar- 
chive Foreign. 

Antk^ue  sword  with  steel  blade,  In- 
lakj  with  silver  and  goW.  The 
scatJbard  is  goW  arxl  has  a 
carved  ivory  top.  Reed — Sep- 
tember 14.  1994.  Est.  Value- 
Pending  Value.  Archive  Foreign. 

Silver  Byzantine  icon  of  the  Virgin 
Mary  hoWing  baby  Jesus. 
Reed— September  21.  1994. 
Est.  Value— S300.  Archive  For- 
eign. 


Hour  Lavigne  clock.  Reed — Sep- 
tember 22,  1994.  Est.  Value— 
S5,990.  Archive  Foreign. 

Paperback,  "Rorrania  in  Europe 
and  in  the  World,"  written  and 
inscribed  by  Ion  lliescu.  Reed— 
Septemtjer  30,  1994.  Est 
Value— S25.  Archive  Foreign. 

(1)  Portrait  of  Presklent  Roo- 
sevelt. (2)  Romanian  tapestry. 
Reed— September  30,  1994. 
Est.  Value— S700.  Archive  For- 
eign. 

Paperback,  "Century's  Contract," 
inscribed  by  Presklent  Aliyev. 
Reed— September  30,  1994. 
Est.  Value— $20.  Archive  For- 
eign. 

Carpet  with  the  Presklenfs  por- 
trait woven  Into  the  pattem. 
Reed— September  30,  1994. 
Est.  Value— $500.  Archive  For- 
eign. 

A  pair  of  candlestrcks.  Reed— 
September  27,  1994.  Est. 
Value— S900.  Arcfiive  Foreign. 

Small  hardcover  book,  "Hope,"  in- 
scribed to  President  Clinton. 
Reed— October  6,  1994.  Est. 
Value — $5.  Archive  Foreign. 


Circumstances  justifying  accept- 
ance 


Dr.  Ing.  Wardiman  Djojonegoro, 
Minister  of  Education  and  Cul- 
ture. Republk;  of  lndor>esia. 


Nicholas  S.  Revezoulis,  Chair- 
man, Amercan  Hellenk;  Friends 
of  Clinton  Organization,  Greece. 

The  Honorable  George  Lianis, 
Deputy  Minister  of  Culture, 
Greece. 

The  Honorable  Jacques  Chirac, 
Mayor  of  Paris,  France. 

His  Excellency  Ion  lliescu.  Presi- 
dent of  Romanta. 


Non-acceptance  wouk)  cause  env 
barrassment  to  donor  and  U.S. 
Government. 


Norvacceptance  wouW  cause  em- 
barrassment to  donor  and  US 
Government. 


Non-acceptance  wouW  cause  em- 
barrassment to  donor  and  U.S 
Government. 

Non-acceptance  wouW  cause  em- 
barrassment to  donor  and  U.S. 
Governmerrt. 


His  Excellency 
Presklent  of 
Azertiaijan. 


Heydar    Alieyev, 
the   Republk:   of 


His  Excellency  Boris  Yeltsin. 
Presklent  of  the  Russian  Fed- 
eration. 

Mr.  Nelson  Mandela,  Presklent  of 
the  State  Republic  of  South  Af- 
rica. 


Non-aeceptance  wouW  cause  em- 
barrassment to  donor  and  U.S. 
Government. 


Norvacceptance  wouW  cause  em- 
barrassment to  donor  and  U.S. 
Government. 

Norvacceptance  wouW  cause  em- 
banassment  to  donor  and  U.S. 
Government. 
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Report  of  Tangible  Gifts 


Name  and  title  of  person  accept- 

ir>g  gift  on  behalf  of  the  U.S. 

Government 


Presklent 


Presklent 


Presklent 


Presklent  ... 


Presklent 


Presklent 


Presklent 


Presklent 


Gift,  date  of  acceptance  on  behalf 

of  the  U.S.  Goverrwnem,  estv 

mated  value,  arxl  current 

dispositkxi  or  k>eatkxi 


(1)  Brorue  sculpture  c*  an  ele- 
phant, with  goM  tusks,  Approx. 
10"x12".  (2)  White  goM  pin  in 
the  shape  of  South  Africa.  (3) 
Photograph  atxjm  that  contains 
photographs  of  the  great  bul 
elephant  (4)  White  box  that 
housed  Inaugural  Coin.  Reed- 
October  6.  1994.  Est  Value- 
Si  ,000.  Archive  Foreign. 

Coin  that  commemorates  the  in- 
auguratkxi  of  Presklent 
Mandela  Reed— October  6, 
1994.  Est  Value-S500.  Ar- 
chive Foreign. 

Ukrainian  pine  box  with  hinged  Ikl 
that  bears  a  native  inlaid  intri- 
cate geometrical  design. 
Approx.  14"x17".  Rec6— Octo- 
ber 11.  1994.  Est  Value-$250. 
Archive  Foreign. 

Sterting  sifver  compote  with  wood 
intenor.  Reed— October  12, 
1994.  Est  Value— $700.  Ar- 
chive Foreign. 

Sterling  silver  astrotabk)  nautco 
(compass),  circa  1555.  Reed- 
October  12.  1994.  Est  Value— 
$4,000.  Archive  Foreign. 

Sterling  silver  box  that  bears  ttie 
crest  of  Ttiailand  on  its  Ikl.  The 
inskte  is  made  of  lacquered 
wood.  Approx.  9"x5W.  Reed- 
October  20.  1994.  Est  Vakje— 
S2.000.  Archive  Foreign. 

(1)  imakl  wood  and  motfwr-of- 
peari  game  tatile  for  playing 
backgammon  and  chess.  (2)  In- 
lakl  wooden  box.  Reed— Octo- 
ber 27.  1994.  Est.  Value— 
$2,000.  Archive  Foreign. 

The  Order  of  Al-Hussein  Bin  AU. 
the  Kingdom  of  Jordan's  highest 
decoration.  Reed — October  26. 
1994.  Est  Value-$3,275.  Ar- 
chive Foreign. 

Steriing  silver  tx>x  with  wooden  irv 
tenor.  Reed— October  26.  1994. 
Est  Value-«650.  Archive  For- 
eign. 

Three  ancient  oil  lamps  in  a  glass 
case  on  a  wooden  t>ase. 
Reed— October  27.  1994.  Est 
Value — $650.  Archive  Foreign. 

Sterting  silver  serving  tray  with  in- 
scripbon.  Reed— October  26, 
1994.  Est  Value— $600.  Ar- 
chive Foreign. 

Framed  antx)ue  nv^s  of  the  Holy 
Land.  Reed— October  26.  1994. 
Est.  Value— $1,000.  Archive 
Foreign. 


Identity  of  foreign  dorxx  and 
government 


His  Excellency  Oleksandr  Moroz, 
Chairman,  Supreme  Rada  of 
Ukraine. 


His  Excellency  Carlos  Salinas  de 
Gortari.  Presklent  of  the  United 
MexKan  States. 

His  Exceaerwy  Ant>al  Cavaco 
SHva,  Prime  Minister  of  Portugal. 


His  ExceNency  Ctiuan  Leekpai. 
Prinrte  Minister  of  the  Kingdom 
of  Thailand. 


His  Excellency  Hafiz  al-Asad, 
President  of  the  Syrian  Arab 
Republc. 


His  Majesty  Hussein  I,  King  of  the 
Hashemite  Kingdom  of  Jordan. 


The     Honorable     Ehud    Olmert, 
Mayor  of  Jerusalem,  Israel. 


His    Excellency,    Yitzhak    Rabin, 
Prime  Minister  of  Israel. 


Circumstances  justifying  accept- 
ance 


Norvacceptance  woukj  cause  em- 
ban-assment  to  dortor  and  U.S. 
Govemmert. 


Norvacceptance  woukl  cause  em- 
barrassment to  dorar  and  U.S. 

Government. 

Norvacceptarice  woukj  cause  env 
tiarrassment  to  dorxy  and  U.S. 
Government. 

Non-acceptance  woukl  cause  em- 
barrassment to  dortor  and  U.S. 
Government. 


Norvaccepterwe  wouW  cause  env 
t>arrassment  to  donor  arxl  U.S. 
Government. 


Norvacceptance  wouM  cause  env 
t)arrassment  to  dorxx  arxl  U.S. 

Government. 


Non-acceptance  wouU  cause  em- 
barrassn^ent  to  dorxx  arxl  U.S. 
Government. 

Non-acceptarx;«  woukl  cause  env 
barrassment  to  dorxx  and  U.S. 
Government 


30638 


Federal  Register  /  Vol.  60.  No.  Ill  /  Friday.  June  9.  1995  /  Notices 


AGENCY:  Executive  Office  of  the  President— Continued 

Report  of  TangiWe  Gifts 


Name  and  tifle  of  person  accept- 
ing ^  on  behatt  of  the  U.S. 
Government 


President 


President 


President 


President 


President 


President 


Gift,  date  of  acceptance  on  betatf 

of  the  U.S.  Government,  esti- 
mated value,  and  current 
disposition  or  location 


Identity  of  foreign  donor  and 
government 


Large.  thici<  gold   necklace   and 
pendant  Necklace  is  housed  in 
a  green  presentatkxi  box  that 
bears   the   seal   of  the   Saudi 
Royal    Family    on    its    cover. 
Reo^-October  28,   1994.   Est 
Value— $15,000.    Archive    For- 
eign. 
(1)  Three  books  with  sterling  silver 
covers.    (2)    Blue   presentatkKi 
box.  Reed— October  31.  1994. 
Est.     Value— $1 ,000.     Archive 
Foreign. 
(1)  Dark  wooden  jewelry  box  that 
bears  a  golfing   scene  on  its 
cover.   (2)  Three  packages  of 
golf  bans.  Reed— Novemtwr  8, 
1994.  Est.  Value— $65.  Archive 
Foreign. 
(1)  Wilson  golf  putter  housed  in  a 
btond  wooden  box.   (2)   Large 
navy  leather  picture  frame  ttiat 
contains  a  photograph  of  Presi- 
dent arxJ  Mrs.  Ahtisaan.  Reed— 
November      8,       1994.       Est. 
Value — $375.  Archive  Foreign. 
Wooden   sculpture   of   a   Filipino 
family     by     artist     BaWemor. 
Approx.     14"x10".     Reed— fk)- 
vember  14,  1994.  Est  Value— 
$250.  Archive  Foreign. 
(1)  Silk  batik  shirt  (2)  Seven  titles 
on  Indonesia:  "Lordly  Shardes," 
"Indonesia  1994,"  "Art  of  Indo- 
nesia,"     "Green      Indonesia." 
"Bobbodadar  Prayer  in  Stone." 
"Istana    President    Indonesia," 
"30  Years  of  Indonesia's  Inde- 
pendence" (two  volumes,  both 
autographed       by       PreskJent 
Soeharto).       Reed— November 
15.  1994.  Est  Value— $500.  Ar- 
chive Foreign. 
Five  boxes  of  mangoes.  Reed— 
November      15,      1994.      Est 
Value— $100.  Accepted  by  Arv 
other  Government  Agency. 
(1)   Mask.   (2)   Dagger.   (3)  Two 
books  that  contain  photographs 
commerrxxating  President  Clin- 
ton's trip  to  Indonesia.  Reed- 
November      15,      1994.      Est 
Value— $1 ,000.  Archive  Foreign. 
Red  velvet  presentatkm  boxes  for 
the  mask,  dagger,  and  photo- 
graphs.   Reed — November    15, 
1994.  Est.  Value— $15.  Archive 
Foreiga 
Ctoisonne     plate     with     starvj. 
Reed— November     15.     1994. 
Est.     Value— $1,200.     Archive 
Foreign. 


Fahd  bin  Abd  Al-Aziz  Al  Saud, 
Custodian  of  the  Two  Holy 
Mosques.  King  of  the  Kingdom 
of  Saudi  Arabia. 


Circumstances  justifying  accept- 
ance 


Norvacceptarx*  wouW  cause  env 
barrassment  to  donor  and  U.S. 
Government. 


His  Excellency  Ezer  Weizman. 
Presklent  of  Israel,  and  Mrs. 
Weizman. 


His    Excellency    Martti    Ahtisaari, 
PreskJent  of  Finland. 


His  Excellency  FkJel  Ramos. 
PreskJent  of  ttie  RepuWe  of  the 
Philippines. 


His  Excellency  Soeharto,  Presi- 
dent of  the  RepuWe  of  Indo- 
nesia. 


Nor>-acceptarx:e  woukJ  cause  errv 
banassment  to  donor  and  U.S. 
Government 


Non-acceptance  woukJ  cause  em- 
banassment  to  donor  and  U.S. 
Government. 


Norvacceptance  woukJ  cause  env 
barrassment  to  donor  and  U.S. 
Government. 


Norvacceptarx^e  woukJ  cause  em- 
baWassment  to  donor  and  U.S. 
Government. 


His  Excellency  Jiang  Zemin, 
PreskJent  of  the  People's  Re- 
publc  of  China. 


Norvacceptarx»  woukJ  cause  em- 
banassment  to  dorxx  and  U.S. 
Government 
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Name  and  title  of  person  accept- 
ing gift  on  behalf  of  the  U.S. 
Government 


Gift,  date  of  acceptance  on  behalf 
of  ttie  U.S.  Government  esti- 
mated value,  and  current 
dispositkxi  or  locatk>n 


Identity  of  foreign  donor  and 
government 


Circumstances  justifying  accept- 
ance 


President 


PreskJent 


President 


PreskJent 


PreskJent 


PreskJent 


PreskJent 


PreskJent 


PreskJent 


PreskJent 


Framed  aixl  matted  oil  on  canvas 
painting,  titted  "Charcoal  Ven- 
dors," by  artist  Claude 
Damt)reville.  Approx.  24"  x  36". 
Reed— November  3,  1994.  Est 
Value— $500.  Archive  Foreign. 

Sterling  silver  model  boat  with 
plaque  on  base  ttiat  reads, 
"Presented  t>y  Try  Sutrisrw, 
Vce  PreskJent  of  the  Repubic 
of  Indonesia."  Reed — November 
17,  1994.  Est  Value— $600.  Ar- 
ctwve  Foreign. 

Clear  glass  presentatkm  box  for 
tfie  model  boat  Reed — Noven)- 
ber  17,  1994.  Est  Value— $10 
Archive  Foreign. 

A  wooden  cask  ttiat  bears  a 
handpainted  fkxal  design. 
Approx.  12"  x  17".  Reed— No- 
vember 22.  1994.  Est  Vakje— 
$325.  Archive  Foreign. 

Large  porcelain  vase  made  by 
Herend.  Approx.  20'/t".  Reed — 
December  5,  1994.  Est 
Value— $3,000.  Arctiive  Foreign. 


Korean  lacquer  t»x.  Ttie  kiienor 
is  inlakJ  vMth  mottier-of-pearl 
and  hokts  a  sttelf.  Approx. 
13%"  x  10%".  Recd-Oecem- 
ber  8,  1994.  Est  Value— 
$1 ,200.  Archive  Foreign. 

HarxJ-hammered  copper  relief 
plaque  ttiat  bears  ttie  image  of 
a  temple  and  ttie  tide  "Candi 
BorotxxJur,  Indonesia."  Reed- 
December  8,  1994.  Est 
Value — $450.  Archive  Foreign. 

(1)  Sman  oval  painting  of  ttie 
Three  Kings  in  an  oval  stertng 
silver  frame.  Approx.  12"  x  8". 
(2)  Large  carved  papier  mache 
arid  wooden  archangel  with 
wings  in  ttie  form  of  a  hunter  in 
native  costume  hokJing  an 
arquetxjs.  (3)  Papertiack  book, 
"Bolivian  Masterpieces:  Cokxual 
Painting."  Reed — December  9, 
1994.  Est  Value— $1,670.  Ar- 
chive Foreign. 

Framed  and  matted  oil  painting  of 
a  com  patch  on  sandy  terrain. 
Reed— December  9,  1994.  Est 
Value — $350.  Arctiive  Foreign. 

Ten  sterling  silver  demitasse 
spoons.  Reed — Decemtjer  9. 
1994.  Est  Value— $500.  Ar- 
ctiive Foreign. 

Framed  and  matted  oil  painting 
ttiat  depicts  a  farmer  plowing  a 
fiekJ.  Reed— December  9.  1994. 
Est  Value— $650.  Archive  For- 
eiga 


His  ExceSerx^y  Jean-Bertrand 
Ahstide,  PreskJent  of  the  Re- 
putilk;  of  Haiti. 


His  Excellency  Try  Subisno,  Vne 
PreskJent  of  ttie  Reput)lk:  of  In- 
donesia. 


His   Excellency   LeonkJ   Kuctvna, 
PreskJent  of  Ukraine. 


His  Excellency  Arpad  Gorx:z, 
PreskJent  of  ttie  Republk;  of 
Hungary. 

His  Excellency  Gyuia  Horn,  Prime 
Minister  of  the  Reputilk:  of  Hun- 
gary. 

His  Excellency  Kim  Young  Sam, 
PreskJent  of  ttie  Republk;  of 
Korea. 


His    Excellency    SoewardI,    Gov- 
ernor of  Central  Java.  Indonesia. 


His  Excellency  Gonzak)  Sanctiez 
de  Lozada,  PreskJent  of  the  Re- 
pubic of  Bolivia. 


His  ExcellerKy  Luis  AKjerto 
Lacaile.  PreskJent  of  the  Ori- 
ental Republk:  of  Umguay. 

His  Excellerx:y  Oscar  Alfredo 
Santamaria.  Minister  of  Foreign 
Affairs  of  the  Reputdk:  of  El  Sal- 
vador. 

His  Excellency  Armando  Cakleron 
Sol.  PreskJent  of  ttie  Republk: 
of  El  Salvador. 


Norvacceptance  wouU  cause  anv 
barrassment  to  donor  and  U.S. 
Government 


Norvacceptance  wouki  cause  em- 
tjarrassment  to  dorxx  and  U.S. 
Government 


Non-acceptance  woukJ  cause  em- 
barrassment to  donor  and  U.S. 

Government, 


f»kxvacceptafx»  wouW  cause  env 
barrassment  to  donor  and  U.S. 
Govemmert. 


Norvacceptance  woukJ  cause  em- 
barrassment to  donor  and  U.S. 
Govemmer*. 


hkxvacceptance  woukJ  cause  env 
ttanrassment  to  dorxx  and  U.S. 
Government 


Non-acceptance  woukJ  cause  em- 
barrassment to  donor  arxJ  U.S. 
Government 


Norvacceptance  woukJ  cause  em- 
t>an-assment  to  dorxx  arxJ  U.S. 
Goverrvnent. 

f«4orvacceptarx»  woukj  cause  env 
barrassment  to  dorxx  and  U.S. 

Government. 

Norvacceptance  woukJ  cause  em- 
banassment  to  donor  arxJ  U.S. 
Govemmer*. 
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Name  and  trtJe  of  person  accei*- 

jng  gift  on  behall  of  the  U.S. 

Qoverrwnem 


Presider< 


President 


President 


President 


President 


President 


President 


President 


President 


President 


Gift,  date  of  acceptance  on  t»ha« 
of  the  U.S.  Government,  esti- 
mated value,  arxj  current 
disposibonor  location 


Identity  of  loretgn  donor  and 
government 


Hollow    silver    bird    statue    with 
aquamarine  colored  stone  eyes. 
Reed— December  9,  1994.  Est 
Value— $400.  Archive  Foreign 
CompositKXi      bust      of      Sister 
Euphemia  wearing  a  turtan  and 
cross.     Reed — Deeember     10, 
1994.    Est.    Value— $250.    Ar- 
chive Foreign 
Small  gilt  metal  framed  enamel- 
orvmetal  painting  of  mountains 
and    ocean.    Reed— December 
12,  1994.  Est  Value— $250.  Ar- 
cfiive  Foreign 
(1)  Gold  500  pesos  coin  from  the 
Dominican    Republic.    (2)   Two 
hardcover  boolcs  (one  copy  in 
Spanish,    one    in    English)    of 
"Emotional  Guide   of  the   Ro- 
mantic    City,"     by     President 
Balaguer.  (3)  A  two  volume  set 
of    books,    titled    "Dominican 
Paintings."  Reed— December  9, 
1994.    Est.    Value— $500.    Ar- 
chive Foreign 
1967  Royal  Mint  Bahamanian  four 
coin  set:  ten  dollar,  twenty  dol- 
lar, fifty  dollar,  and  or>e  hundred 
dollar.     Reed— December     10, 
1994.    Est.    Value— $950.    Ar- 
chive Foreign 
Framed  and  matted  oil  painting 
that  depicts  an  idealized  tropical 
nature  scene  of  trees,  water, 
and    white    long-necked    swal- 
lows.       Approx.        A0W2^". 
Reed— December     10.      1994. 
Est.     Value— $1 ,500.     Archive 
Foreign 
Framed    arxj    matted   watercokx 
paintng  that  depicts  a  village 
scene.       Approx.       38'/fe"26". 
Reed— December     10.     1994. 
Est.  Value— $475.  Archive  For- 
eign 
Framed  and  matted  oil  painting 
that    depkns    a    street    scene. 
Approx.  40"23".  Reed— Deeem- 
ber   13,    1994.    Est.    Value- 
Si  ,200.  Archive  Foreign 
Four  coins  from  Suriname  in  a 
carved  wooden  case.   Reed — 
December      12,      1994.      Est 
Value— $400.  Archive  Foreign 
(1)  Blue  leather  stamp  album  that 
contains  stamps  from  Bartiados. 

(2)  Wooden  box  with  a  sea  ur- 
chin depicted  in  si^er  on  its  M. 

(3)  Brown  gourd  ornately  en- 
cased in  silver  and  presented  in 
a  blue  case  with  a  silver  strrer. 

(4)  Round  wooden  box  whose 
lid  bears  a  silver  abstract  de- 
sign representng  ttie  Hmestone 
of  Bart)ados.  Reed— Deeember 
10,  1994.  Est.  Value— $2,200. 
Archive  Foreign 


His  Excelleney  Gak)  Leoro.  Min- 
ister of  Foreign  Relations  of  the 
Republic  of  Ecuador 

The  Honorable  P.J.  Patterson, 
M.P..  Prime  Minister  of  Jamawa 


The  Right  Honorat)le  John  Comp- 
ton.  Pnme  Minister  of  Saint 
Lucia 


His  Excellency  Joaquin  Balaguer, 
President  of  the  Dominiean  Re- 
public 


Circumstances  justifying  accept- 
ance 


Norvacceptance  wouW  cause  em- 
barrassment to  dorxx  and  U.S. 
Government. 

Iston-acceptance  would  cause  enr>- 
barrassment  to  donor  arxj  U.S. 
Government. 


Istorvacceptance  woud  cause  em- 
barrassment to  dorxx  and  U.S. 
Government 


Non-acceptance  wouk)  cause  em- 
barrassmerrt  to  dorxx  arxJ  U.S. 
Government 


The  Right  Honorable  Sir  Hubert  A. 
Ir^graham,  Prime  Minister  of  the 
Comrrxxiwealth  of  the  Bahamas 


Her  Excelleney  Videta  Barrios  de 
CharTX)rTo.  President  of  the  Re- 
public of  Nicaragua 


The  Right  HonoratJle  Dr.  Kennedy 
Alphonse  Simrrxxxls,  Prime 
Minister  of  the  Federation  of 
Saint  Kitts  and  Nevis 


His  Excellency  Ramiro  De  Leon 
Carpio,  PreskJent  of  the  Repub- 
IK  of  Guatemala 


His  Excellency  Ronakj  Venetiaan, 
President  of  the  Republic  of 
Suriname 

The  Right  Honorable  Sir  Owen  S. 
Arthur,  M.P..  Prime  Minister  of 
Barbados 


Norvacceptance  woukj  cause  em- 
barrassment to  dorxx  and  U.S. 
Government. 


Non-acceptance  wouW  cause  env 
banassment  to  dorx)r  and  U.S. 
Government 


Non-acceptarx:e  woukl  cause  em- 
barrassment  to  donor  and  U.S. 
Government. 


Nor>-aeceptafx»  wouW  cause  errv 
barrassment  to  dorxx  and  U.S. 
Government. 


Norvacceptarx^  woukJ  cause  eq^ 
barrassment  to  donor  arxl  U.S. 
Government. 

Norvaceeptarx^  wouW  cause  em- 
larrassment  to  dorxx  and  U.S. 
Governmerrt. 
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Name  arxJ  title  of  person  accept- 
ing gift  on  t>ehalf  of  the  U.S. 
Government 


Gift,  date  of  acceptance  on  behalf 
of  tfie  U.S.  Government,  esti- 
mated value,  and  current 
disposition  or  location 


klentity  of  foreign  donor  and 
government 


Circumstances  justifying  accept- 
arx^e 


President 


PreskJent 


PreskJent 


PreskJent 


PreskJent 


(1)  Large  ceramk:  vase  that  bears 
a  traditional  Peruvian  scene.  (2) 
Rug  that  bears  a  portrait  of 
PreskJent  Clinton.  Reed — De- 
cember 9,  1994.  Est  Value— 
$950.  Archive  Foreign 

(1)  Silver  bowl  with  fkxal  design. 
(2)  Decorative  pin.  Reed — De- 
cember 16,  1994.  Est  Value— 
$2,100.  Archive  Foreign. 

(1)  10  lbs.  of  dates.  (2)  Six  bottles 
of  olive  oil.  (3)  Six  bottles  of 
wine.  Reed — Deeember  20, 
1994.  Est.  Value— $125.  Ac- 
cepted by  anottier  Government 
Agency. 

Green  leatfier  trunk  whose  Ikl  is 
decorated  with  gokJ  design. 
Approx.  15"  X  22".  Reed — De- 
cemt>er  20,  1994.  Est  Value — 
$150.  Archive  Foreign. 

(1)  Five  4  oz.  jars  of  Russian  cav- 
iar. (2)  Five  bottles  of  Russian 
vodka.  Reed — Deeember  28. 
1994.  Est.  Value— $300.  Ac- 
cepted by  arxjther  Goverrvnent 
Agency. 

(1)  25-year-okJ  Glenfarclas  scotch. 
(2)  1982  magnum  of  Kmg 
champagne.  (3)  1963  Taykxs 
sfierry.  (4)  1989  Raymond 
Lafont  wine.  (5)  1982  Margaux 
wine.  (6)  1988  Montrachet  wine. 

(7)  Hennessy  Paradis  cognac. 

(8)  Cristal  Rose  champagne.  (9) 
Puligny  Montrachet  Les  Clair- 
voyants. (10)  Domain  Jacques 
wine.  (11)  Exotic  snack  selee- 
tkxi.  (12)  Red  currant  jelly  with 
vintage  port  (13)  Moutarde  de 
Meaux.  (14)  Walkers  Highland 
Oatcakes  in  tin.  (15)  Super  kix- 
ury  Christmas  puddirtg.  (16) 
BrarxJy  butter.  (17)  Algerian 
dates.  (18)  Mixed  nuts.  (19) 
Glazed  nuts.  (20)  Box  of  glazed 
fhiits.  (23)  GokJ  Rush  tea.  (24) 
Darjeeling  Goomtee  Tea.  (25) 
Harrods  homemade  rnirx^  pies. 
(26)  Harrods  Christmas  Cake  in 
tin.  (27)  Christmas  tin  of  traOt- 
tional  English  biscuits.  (28) 
Strawt>erry  preserve  with 
Cointi-eau.  (29)  Seville  orange 
marmalade  with  cognac.  (30) 
Selectkyi  of  butter  fkxentines  in 
chocolate.  Reed — December 
28,  1994.  Est.  Value— $1,500. 
Accepted  by  another  Govern- 
ment Agerx:y. 


His  Excellency  Alberto  Fujinxxi, 
PreskJent  of  the  Repubik:  of 
Peru 


His  Excellency  N.K.P.  Salve,  Min- 
ister of  Power.  Reputilk:  of  India. 


His  ExcellerKy  Zine  EI-AbkJine 
Ben  Ali.  PreskJent  of  the  Re- 
pubik; of  Tunisia. 


NorvaeeeptarKe  woukJ  cause  em- 
t>arrassment  to  donor  and  U.S. 
Government. 


Norvacceptance  woukJ  cause  em- 
ttarrassment  to  dorxx  and  U.S. 
Government 

Non-acceptance  woukJ  cause  em- 
barrassmerrt  to  dorxx  and  U.S. 
Government. 


His  Excellency  Yuli  M.  Vorontsov. 
Amt>assador  of  tfie  Russian 
Federation. 


His  Majesty  Sultan  Haji  Hassanal 
Bottdah  Mu'lzzaddin 

Waddaulah.  Sultan,  arxJ  Yang 
Di-Pertuan  of  Brunei 

Darussalam. 


NorvacceptarKe  woukJ  cause  em- 
barrassment to  dorxx  arxJ  U.S. 
Government. 


Norvacceptance  woukJ  cause  em- 
barrassment to  dorxx  arxJ  U.S. 
Governmerrt 
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Report  of  Tangible  Gifts 


Name  and  titte  of  person  accept- 
ing gift  on  behalf  of  the  U.S. 
Government 


First  Lady 


First  Lady 


First  Lady 


First  Lady 


First  Lady 


Gift  date  of  acceptance  on  twhalf 
of  ttie  U.S.  Government,  esti- 
mated value,  and  current 
disposition  or  location 


First  Lady 
First  Lady 

First  Lady 


First  Lady 


(1)  Aynstey  Pembroke  cake  knife. 
(2)  Tea  set  for  fou.  (3)  Two 
dressing  gowns.  (4)  Set  of  two 
towels.  (5)  Hanods  corkscrew. 
(6)  Mateom  Sargent  decanter. 
{7)  Four  champagne  flutes.  (8) 
Six  handmade  Chnstmas  crack- 
ers.   (9)    Christmas   bear.    (10) 
Four     hand-cut     lead     crystal 
glasses.  (11)  Natural  wood  cof- 
fee grinder.  (12)  Harrods  selec- 
twn   compact   disc   volume    I. 
Reed— December     28,     1994. 
Est.     Value— $1 .000.     Archive 
Foreign. 
Six  silver  dessert  spoons  and  des- 
sert  forks.    Recd-^anuary    5, 
1994.   Est.  Value— $1 .000.  Ar- 
chive Foreign. 
(1)  Straw  hat.  (2)  Ftoral  bouquet 
made    of    straw.    (3)    Doll    in 
Belarussian     traditional     dress 
made  of  straw.  (4)  Crystal  slip- 
per. Recd-^anuary  14,   1994. 
Est.  Value— S340.  Archive  For- 
eign. 
Two  boxes  of  chocolates.  Reed— 
January  14,  1994.  Est  Value— 
S30.  Accepted  by  another  Gov- 
ernment Agency. 
Large  cut-crystal  bowl  with  elabo- 
rate design,  made  by  Bofiemian 
Crystal.    Approx.    18".    Reed— 
January  18,  1994.  Est.  Value— 
$350.  Archive  Foreign. 
18"  high  glass  goblet  with  brown 
and  green  bowl.  Recd-^anuary 
11,  1994.  Est.  Value— S250.  Ar- 
chive Foreign. 
(1)  Traditional   Kazakh  burgundy 
colored  hat  with  gokj  emlxoi- 
dery   and   mink  trim.   (2)   Bur- 
gundy velvet  robe  with  gokj  em- 
broidery.    (3)    Si^er    filigreed 
bracelet    with    three    attached 
rings    set    with    semiprecious 
stones    and    matching    pair    of 
earrings.  The  jewelry  is  housed 
in     a     txjrgundy     velvet     box. 
Reed— February  14,  1994.  Est. 
Value — S765.  Archive  Foreign. 
GoW  and  peart  pin.  Reed— March 
11,  1994.  Est.  Value— S660.  Ar- 
chive Foreign. 
Silk  stitchery  of  a  kitten  mounted 
in  a  rosewood  rotating  frame. 
Reed— May     3,      1994.      Est. 
Value — S850.  Archive  Foreign. 
(1)  Catalog  of  items  from  Manu- 
facture Nationale  de  Sevres.  (2) 
White  vase  with  design  of  flow- 
ers and  blue  butterflies.  Reed— 
June   10,    1994.   Est.   Value— 
S300.  Archive  Foreign. 
Silk  kimofX)  robe.  Reed— June  29, 
1994.  Est.  Value— $12,700.  Ar- 
chive Foragn. 


Identity  of  foreign  donor  arxJ 
government 


CircumstarKes  justifying  accept- 
ance 


Mrs.  Son  Myong  Sun,  wife  of  the 
Preskjent  of  the  Republic  of 
Korea. 

His  Excelleney  Petr  Kravchanka, 
Minister  of  Foreign  Affairs  of  the 
RepublK  of  Belarus. 


Non-acceptarKe  woukJ  cause  errv 
banassment  to  donor  and  U.S. 
Government. 

Non-acceptance  wouW  cause  em- 
barrassment to  donor  arxJ  U.S. 
Government. 


Mrs.  Livia  Klausova,  Wife  of  the 
Prime  Minister  of  the  Czech  Re- 
public. 


His     Excellency     Vaclav     Havel, 
Presklent  of  the  Czech  RepuWc. 


Mrs.  Cara  A.  Nazartjayeve,  wife  of 
the  President  of  the  Republk;  of 
Kazakhstan. 


His  Excellency  MoriNro 

Hosokawa,  Prime  Minister  of 
Japan. 

His  Excelleney  Zou  Jiahua,  Vk:e 
Premier  and  Minister  of  Foreign 
Affairs  of  the  People's  Republk: 
of  China. 

His  Excelleney  Francois  Mitter- 
rand, PreskJent-  of  the  French 
Republk;,  and  Mrs.  Mitterrand. 


The  Honorable  Teik:hi  Aramaki, 
Governor,  Kyoto  Prefecture 
Japan. 


Norvacceptance  woukJ  cause  em- 
banassment  to  donor  and  U.S. 
Government. 


Non-acceptance  wouW  cause  em- 
barrassment to  donor  and  U.S. 
Government. 

Norvacceptarx^e  wouW  cause  em- 
barrassment to  6onor  and  U.S. 
Government. 


Non-acceptance  wouW  cause  em- 

t)arrcissment  to  donor  and  U.S. 

Government. 
Norvacceptance  woukJ  cause  em- 

banassment  to  donor  and  U.S. 

Government. 

Norvacceptance  wouW  cause  em- 
barrassment to  donor  and  U.S. 
Government. 


Norvacceptance  wouW  cause  em- 
barrassment to  donor  and  U.S. 
Government. 
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AGENCY:  EXECUTIVE  OFFICE  OF  THE  PRESIDENT— Continued 
Report  of  Tangible  Gifts 


Name  and  titte  of  person  accept- 
ing gift  on  behalf  of  the  U.S. 
Government 


First  Lady 

First  Lady 

First  Lady 

First  Lady 
First  Lady 


First  Lady 


First  Lady 


First  Lady 

First  Lady 
First  Lady 


First  Lady 


First  Lady 


First  Lady 


Gift,  date  of  acceptance  on  behaii 
of  tfie  U.S.  Government,  esti- 
mated value,  and  current 
disposition  or  location 


Silver  necklace  set  with  milky- 
white  stone.  Reed— July  14, 
1994.  Est.  Value— $350.  Ar- 
chive Foreign. 

Amber  stone  and  bead  necklace 
and  matching  bracelet.  Reed — 
July  14.  1994.  Est.  Value— 
$700.  Archive  Foreign. 

12"   religkHJS   kxjn.    Reed — June 

30,  1994.  Est.  Value— $250.  Ar- 
chive Foreign. 

Large  oval  cameo.  Reed — July  5, 
1994.  Est.  Value— $650.  Ar- 
chive Foreign. 

Painting  on  goatskin  that  depicts 
various  bittllcal  events  and  sto- 
nes. Reed— August  30,  1994. 
Est.  Value— $1 ,000.  Archive 
Foreign. 

Four  handpainted  cfiina  teacups 
arxJ  saucers.  Reed — September 
27,  1994.  Est.  Value— $250.  Ar- 
chive Foreign. 

Large  arrangement  of  flowers,  irv 
eluding  roses,  orchkls,  arxf  lil- 
ies. Reed— October  25,  1994. 
Est.  Value— $400.  Accepted  by 
Anotfier  Government  Agency. 

White  bowl-shaped  ftoral  vase. 
Reed— October  25,  1994.  Est 
Value — $200.  Archive  Foreign. 

The  Grand  Cordon  of  the  Order  of 
Al-Nahda.  Reed— Octotjer  26, 
1994.  Est.  Value— $2,700.  Ar- 
chive Foreign. 

Gold    necklace.     Reed— October 

31,  1994.  Est.  Value— $350.  Ar- 
chive Foreign. 

Round  steriing  silver  platter  with 
an  engravir>g  that  commemo- 
rates the  signing  of  the  Israeli- 
Jordanian  peace  agreement 
Reed— October  31,  1994.  Est 
Value — $600.  Archive  Foreign. 

Small  stone  sculpture  of  a  woman 
in  tf>e  shape  of  a  chair.  Reed — 
October  27,  1994.  Est  Value— 
$450.  Archive  Foreign. 

Peart  necklace  with  diamorxi 
clasp.  Reed— October  28,  1994. 
Est. Value — $3,000.  Archive  For- 
eign. 

Bronze  coin  from  66-70  a.d.  erv 
circled  in  gokJ  and  on  a  gold 
chain.  Reed— Octotjer  31,  1994. 
Est  Value— $400.  Archieve  For- 
eign. 


Identity  of  foreign  donor  and 
government 


His  Excellency  Lech  Walesa, 
Presklent  of  the  Republic  of  Po- 
land. 

His  Excellency  Guntis  Ulmanis. 
Presklent  of  the  Repulilie  of 
Latvia,  arxl  Mrs.  Ulmane. 

Mrs.  Valentna  Fedorovna 
Chemomyrdina,  wife  of  the 
Chairman  of  the  Council  of  Mirv 
isters  of  tfie  Russian  Federation. 

His  Excelleney  Silvk)  Bertuseoni, 
Presklent  of  ttie  Coundl  of  Min- 
isters of  the  Italian  Reput>lk:. 

His  Excellency  Meles  Zenawi, 
PreskJent  of  the  Transitwnal 
Government  of  Ethkjpia. 


Mrs.  Naina  losifovna  Yeltsin,  wife 
of  the  Presklent  of  the  Russian 
Federatkxi. 

His  Majesty  Hassan  II,  King  of 
Morocco. 


His  Majesty  Hussein  I,  King  of  tfie 
Hashemite  Kingdom  of  Jordon. 


Mrs.  Leah  Rabin,  wife  of  the 
Prime  Minister  of  Israel. 

Her  Majesty  fskxir  Al  Hussein, 
Queen  of  tfie  Hashemite  King- 
dom of  Jordan. 


Mrs.  Sonia  Peres,  wife  of  the  Min- 
ister of  Foreign  Affairs  of  Israel. 


His  Highness  Sheikh  Jabir  Al 
Ahmad  Al  Sabah,  Amir  of  tfie 
State  of  Kuwait. 

His  Excellency  Ezer  Weizman, 
President  of  Israel,  and  Mrs. 
Weizman. 


Circumstarx^es  justifying  accept- 
ance 


Norvacceptance  wouM  cause  em- 
barrassment to  donor  and  U.S. 
Government. 

Norvacceptance  woukl  cause  em- 
t>arrassment  to  donor  and  U.S. 
Government. 

Norvacceptance  woukl  cause  em- 
barrassment to  donor  and  U.S. 
Government. 

Norvacceptance  woukl  cause  em- 
barrassment to  donor  and  U.S. 
Government. 

Norvacceptance  woukl  cause  em- 
barrassment to  donor  and  U.S. 
Government. 


Norvacceptance  woukj  cause  env 
bEurassment  to  donor  and  U.S. 
Government. 

Non-acceptance  v»oukl  cause  env 
barrassment  to  donor  and  U.S. 
Government. 


Norvacceptance  woukl  cause  em- 
barrassment to  donor  and  U.S. 
Government. 

Norvacceptance  wouW  cause  env 
barrassment  to  donor  euid  U.S. 
Government. 

Non-acceptance  woukl  cause  em- 
barrassment to  donor  and  U.S. 
Government. 


Non-acceptance  wouW  cause  em- 
t>arrassment  to  donor  and  U.S. 
Government. 

Norvacceptance  woukl  cause  env 
barrassment  to  donor  and  U.S. 
Government. 

f 

Norvacceptance  wouW  cause  em- 
t>arrassment  to  donor  and  U.S. 
Government. 
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Name  and  title  of  person  accept- 
ing gtft  on  behaff  of  the  U.S. 
Government 


First  Lady 


First  Lady 


President  and  First  Lady 


President  and  First  Lady 


President  and  First  Lady 


Gin,  date  of  acceptance  on  behalf 
of  the  U.S.  Government,  esti- 
mated value,  and  current 
disposition  or  location 


Identity  of  foreign  donor  and 
government 


First  Lady 
First  Lady 

First  Lady 

First  Lady 

First  Lady 


(1)   Batik  fatxK.    (2)   Stuffed  toy 
monkey.  (3)  GoW  plate  flatware 
sen^ice  for  12.  (4)  Compact  35 
mm  camera.  (5)  Commemora- 
tive medals.  (6)  Cosnwtics.  (7) 
Sik    batick    material.    (8)    Silk 
scarf.  (9)  SOk  fabric.  (10)  Eight 
books:    "Bogor,"    "Tanali    Air." 
"Museum  Pxjma  Bhakti  Periwi," 
"Indonesia  Indah,"  "Indonesia." 
"What  and  Who  in  Beautiful  In- 
donesia."     "Puspa      Wama," 
"Borobudor   Prayer  in  Stone." 
(11)  Set  of  Indonesian  835  sil- 
ver   flatware    service    for    12, 
housed     in     large     red     tx)x. 
Recd-Wovember     15,     1994. 
Est.    Value-^8,225.    Archive 
Foreign. 
A  wooden  vase  ttiat  bears  scenes 
from  viHage  life,  signed  on  ttie 
bottom.     Approx.     13"    x    7". 
Reed— December  5.  1994.  Est. 
Value— S275.  Archive  Foreign. 
Holtow  sterling  silver  bird  figunne. 
Reed— December  9.  1994.  Est. 
Value— $325.  Archive  Foreign. 
GokJ  and  amber  stone  necklace 
with  matching  earrings.  Reed- 
December      9.       1994.       Est. 
Value— $500.  Archive  Foreign. 
Steriing  silver  necklace  with  blue 
lapis   pendant.    Reed — Decem- 
ber 9,  1994.  Est  Value— $600. 
Archive  Foreign. 
Brazilian    polished    pewter    milk 
pitcher.     Reed— December     9, 
1994.    Est.    Value— $235.    Ar- 
chive Foreign. 
Small  sterling  silver  harp  in  a  blue 
velvet       presentation       case. 
Reed— December      16.      1994. 
Est.  Value— $325.  Archive  For- 
eign. 
(1)  Wine  coaster  with  wooden  bot- 
tom arxj  a  sterling  silver  decora- 
tive ring  arourxJ  its  perimeter. 
(2)  Six  sterling  si^er  teaspoons 
with  a  decorative  floral  pattern 
on  their  handles.  (3)  Steriing  sil- 
ver link  bracelet.   Reed— Janu- 
ary 5.  1994.  Est.  Value— $910. 
Archive  Foreign. 
Three    items    by    Hermes:     (1) 
Wooden  jewelry  box.  (2)  Enam- 
el bracelet.  (3)  Four-piece  desk 
set.  Recd-^une  3.  1994.  Est 
Value— $3,645.  Archive  Foreign. 
Two  items  by  Hermes:  (1)  Scarf. 
(2)    Sterling    siK/er    tray    with 
ieattier     handles     for     letters. 
Recd-^une     3,     1994.     Est. 
Value— $775.  Archive  Foreign. 


Mrs.  Tien  Soeharto,  wife  of  the 
President  of  the  Repubfic  of  In- 
donesia. 


Circumstances  justifying  accept- 
arx:e 


Norvacceptance  wouW  cause  em- 
barrassment to  donor  and  U.S. 
Government. 


Mrs.   Lydymyla  Kuchma,  wife  of 
the  Presktent  of  Ukraine. 


Mrs.  Aglae  De  Leoro,  wife  of  the 
Minister  of  Foreign  Relations  of 
Ecuador. 

His  Excellency  Joaquin  Balaguer, 
Presklent  of  the  Dominican  Re- 
public. 

Mrs.  Marta  Lan-aechea  de  Frei. 
wife  of  the  President  of  the  Re- 
publK  of  Chile. 

Mrs.  Lucia  Flecha  de  Lima,  wife  of 
the  Brazilian  Ambassador  to  the 
United  States. 

Mrs.  Maria  Teresa  Canasco  de 
Wasmosy,  wife  of  \he  President 
of  Paraguay. 


The  Honorable  Paul  Keating. 
Prime  Minister  of  Australia,  and 
Mrs.  Keating. 


Non-acceptance  wouW  cause  enrv 
barrassrnent  to  donor  and  U.S. 
Government. 


Nor>-acceptance  woukJ  cause  em- 
barrassment to  donor  and  U.S. 
Government. 

Norvacceptanee  would  cause  em- 
barrassment to  donor  and  U.S. 
Government. 

Norvaeceptance  wouW  cause  em- 
barrassment to  donor  and  U.S. 
Government. 

Non-acceptance  would  cause  em- 
barrassment to  donor  and  U.S. 
Government. 

Norvaeceptance  woukJ  cause  em- 
barrassment to  donor  and  U.S. 
Goverrvnent. 


Norvaeceptance  woukJ  cause  em- 
barrassment to  donor  arxl  U.S. 
Goyernment. 


The  Honorable  Philippe  Seguin, 
PreskJent  of  the  Natronal  As- 
sembly. France. 


His  Excellency  Alain  Juppe,  Min- 
ister of  State  for  Foreign  Affairs 
of  the  French  Republic. 


Non-acceptance  would  cause  em- 
barrassment to  donor  and  U.S. 
Government. 


Norvaeceptance  would  cause  em- 
barrassHDent  to  donor  and  U.S. 
Government. 
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Name  and  title  of  person  accept- 
ing gift  on  behalf  of  the  U.S. 
Government 


Gift,  date  of  acceptance  on  behalf 

of  ttie  U.S.  Government,  estv 

mated  value,  and  current 

dispositk)n  or  kxatkxi 


Identity  of  foreign  dorxx  arxj 
government 


CircumstarKes  justifying  accept- 
ance 


President  and  First  Lady 


Presklent  and  First  Lady 


PreskJent  and  First  Lady 


Chelsea 


Chelsea 


James  Alan  Dorsking.  Special  As- 
sistant to  the  President  arxJ  Di- 
rector of  Correspondence  and 
PreskJential  Messages. 

Dr.  John  H.  Gibbons.  Assistant  to 
the  President  for  Science  and 
Technotogy  Policy  arxJ  Director 
of  ttie  Office  of  Science  and 
Technotogy  Policy. 

Brenda  I.  HHIiard,  Special  Assist- 
ant to  the  Executive  Secretary, 
Natkxtal  Security  Council. 


Martin  S.  Indyk,  Special  Assistant 
to  the  PreskJent  for  Near  East 
and  South  Asian  Affairs,  Na- 
tkxial  Security  Counal. 

William  H.  Itoh,  Executive  Sec- 
retary, National  Security  Council. 


Ellen  B.  Laipson,  Director.  Near 
East  and  South  Asian  Affairs, 
National  Security  Council. 


(1)  Three  hardcover  books  on  Ar- 
gentir»:  "Argentina  Parrorama," 
"Argentina  Una  Aventura 
Fotografica."  and  "Magk:a  Bue- 
nos Aires"  (for  tfie  First  Lady). 
(2)  Sterling  silver  etched  goblet 
(for  tie  President).  Reed— June 
30,  1994.  Est  Value— $775.  Ar- 
chive Foreign. 

Brass  tray  with  inlakj  silver  tradi- 
tional ArabK  designs.  Reed — 
October  27,  1994.  Est  Value— 
$2,800.  Archive  Foreign. 

(1)  Wool  rug  that  bears  tradittonal 
Bedouin  motifs.  (2)  Steriing  sil- 
ver Arabk;  coffee  set.  Reed — 
October  26,  1994.  Est  Value— 
$7,000.  Archive  Foreign. 

(1)  GoU  brooch  with  inlakj  storws 
in  the  cotors  of  the  Jordanian 
flag.  (2)  Signed  photograph  of 
the  King  arxJ  Queen  on  a  mo- 
torcycle. Reed — October  26, 
1994.  Est  Value— $3,000.  Ar- 
chive Foreign. 

(1)  Pair  of  Adkjas  "Predator"  soc- 
cer shoes.  (2)  Four  AdkJas 
"WorW  Cup"  commemorative 
jerseys  and  three  pairs  of 
matching  shorts.  (3)  Srnall  black 
leattier  Etienr>e  Aigrier  harxl- 
bag.  Reed— July  14.  1994.  Est 
Value — $430.  Archive  Foreign. 

Silk  brocade  material.  Reed. — Oc- 
tober 28.  1994.  Est  Value— 
$300.  Archive  Foreign. 

Bronze  statue  of  Jesus  Christ. 
Reed— August  3,  1994.  Est. 
Value — ^$400.  General  Sendees 
Administratkxi. 

Steriing  silver  box  with  engraved 
etchings.  Presented  in  doth 
box.  Reed— October  3,  1994. 
Est.  Value — $800.  Archives, 
Staff  Gift. 

Women's  Omega  wristwatch  with 
a  gokj  face  and  a  black  leather 
band.  Reed— March  28.  1994. 
Est.  Value— $300.  General 
Servces  Administration. 

One  man's  arxl  one  woman's 
Longines  wristwatches.  Reed — 
August  2.  1994.  Est  Value— 
$300.  General  Sennces  Admin- 
isb-ation. 

Man's  Breitiing  wristwatch. 
Recd-^une  21.  1994.  Est. 
Value— $500.  General  Senm:es 
Administration. 

(1)  63"40"  silk  ghoum  rug;  green 
with  a  medallton  design  (2) 
58^/2"40W  silk  ghoum  rug; 
blue  with  an  animal  design. 
Recd-July  26,  1994.  Est 
Value— S4.500.  General  Serv- 
ices Administration. 


His  Excellency  Carlos  Menenn, 
PreskJent  of  tfie  Argentine  Na- 
tion. 


His  Excellerx:y  Hafiz  al-Asad, 
President  of  tfie  Syrian  Arab 
Republic. 

Their  Majesties  King  Hussein  I 
arxl  Queen  Noor  Al  Hussein, 
King  and  Queen  of  tfie 
Hashemite  Kingdom  of  Jordan. 


His  Excellerx^  Dr.  Helmut  Kohl, 
Chancellor  of  tfie  Federal  Re- 
publc  of  Germany. 


Mrs.  al-Asad  Wife  of  ttie  Presklent 
of  the  Syrian  Arab  Republic. 

Mr.  Mikhail  Alexeevitch  Mironov, 
Director  of  correspondence.  Of- 
fice of  Administration  of  ttie 
PreskJent  of  the  Russian  Fed- 
eration. 

Dr.  Bacharuddin  J.  Habit)ie,  Min- 
ister of  State  for  Research  and 
Technotogy  of  ttie  Reputjic  of 
Indonesia. 

His  Majesty  Hussein  I,  King  of  the 
Hashemite  Kingdom  of  Jordon. 


Ttieir  Majesties  King  Hussein  I 
and  Queen  Noor  Al  Hussein, 
King  arxJ  Queen  of  the 
Hashemite  Kingdom  of  Jordon. 

His  Excellency  Ayman  Majali. 
Chief  of  Protocol  of  the  King- 
dom of  Jordan. 

Mr.  Jalal  Talabani,  Secretary 
General  of  ttie  Pahiotic  Unkxi  of 
Kurdistan  traqui  rational  Corv 
grass. 


Norvacceptarxx  wouM  cause  em- 
barrassment to  donor  and  U.S. 
Government 


Norvaceeptarx^e  wouto  cause  em- 
barrassment to  donor  and  U.S. 
Government. 

Non-acceptance  wouW  cause  em- 
ban^assment  to  donor  arxJ  U.S. 
Government. 


Norvaeceptance  woukJ  cause  errv 
barrassment  to  donor  and  U.S. 
Government. 


Norvacceptarx^e  woukJ  cause  em- 
barrassment to  donor  arxJ  U.S. 
Government. 

Non-acceptance  woukJ  cause  env 
barrassment  to  donor  and  U.S. 
Government. 


Norvaeceptance  wouW  cause  em- 
barrassment to  donor  arxJ  U.S. 
Government. 


Norvacceptarx;e  woukJ  cause  enrv 
barrassment  to  dorxx  and  U.S. 
Goverrvnent 


f^kxvacceptarx»  woukl  cause  env 
ban^assment  to  donor  and  U.S. 
Government. 


Norvacceptarx^e  woukJ  cause  em- 
barrassment to  donor  arxl  U.S. 
Government. 

Non-acceptance  woukJ  cause  enrv 
barrassment  to  dorxx  and  U.S. 
Government. 
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AGENCY:  EXECUTIVE  Office  of  the  President— Continued 

Report  of  Tangible  Gifts 


Name  and  trtJe  of  person  accept- 
ing gilt  on  behalf  of  the  U.S. 
Government 


Anthony  Lake.  Assistant  to  the 
President  for  National  Securrty 
Affairs. 


Anthony  Lake,  Assistant  to  the 
Presklent  for  Natiorrai  Security 
Affairs. 


Gift,  date  of  acceptance  on  behalf 
of  the  U.S.  Government,  esti- 
mated vakie,  and  current 
dispositxxi  or  kxation 


Anthony  Lake,  Assistant  to  the 
President  kx  Natkx«l  Security 
Affairs. 


Robert  E.  Rubin,  Assistant  to  the 
President  for  Economc  Polk:y. 


Nancy  ESsabet  Soderberg,  Spe- 
cial Assistant  to  the  President 
for  National  Security  Affairs  and 
Staff  Director  of  the  Natkxial 
Security  Council. 


Woven  silk  njg  with  blue  and 
cream  cokxed  medalUon  de- 
sign. Approx.  3'3"5'8".  Reed- 
May  2,  1994  Est.  Value— $850. 
General  Services  Administratkjn. 

(1)  Navy  blue  leather  txiefcase 
with  red  strtching.  (2)  Ceremo- 
nial Wack  and  white  robe  and 
headdress.  (3)  Wristwatch  with 
a  white  face,  gokJ  case,  and 
brown  leather  band.  (4)  Two  red 
and  goW  pens.  Reed— Ctotober 
28,  1994.  Est.  Value— $1 ,035. 
General  Servk»s  Administratkxi. 

Framed  oil  on  canvas  painting, 
"Cock  Fighters."  by  Gesner  Ar- 
mand  and  signed  t>y  artist. 
Approx.  16"20".  Reed— Novem- 
ber 2,  1994.  Est.  Value— $250. 
General  Services  Administration. 

Print  of  New  Amsterdam,  dated 
circa  1650.  Reed— September 
6.  1994.  Est  Value— $450. 
General  Servrces  Administratkjn. 

Framed  panting  on  panel.  "Chil- 
dren in  tfie  Yard,"  t»y  Buffon 
Thermklor  arxj  signed  by  artist. 
Approx.  12"16".  Reed— Novenv 
ber  3,  1994.  Est  Vakje— $250. 
General  Servfces  Adnrwwtratkxi 


Identity  of  foreign  donor  and 
goveriiment 


General  Abdul  Waheed,  Chief  of 
the  Army  Staff.  Pakistan. 


His  Highness  Sheikh  Jabir  Al 
Ahmad  AL  Sabah,  Amir  of  the 
State  of  Kuwait. 


Circumstances  justifying  accept- 
ance 


His  Excellency  Jean-Bertrand 
Aristkle,  Presklent  of  the  Re- 
putiiic  of  Haiti. 


His  ExcellerKy  Helmut  Tuerk,  Anv 
bassador  of  Austria. 


His  Excellency  Jean-Bertrand 
AnstKJe,  PreskJent  of  the  Re- 
public of  Halt. 


Norvacceptance  woukj  cause  em- 
barrassment to  dOTKH  arxl  U.S. 
Government 


Non-acceptance  wouW  cause  em- 
barrassment to  donor  and  U.S. 
Government. 


Non-acceptance  woukJ  cause  em- 
t>arrassment  to  donor  and  U.S. 
Government. 


fslon- acceptance  would  cause  errv 
barrassment  to  dofxx  arxl  U.S. 
Government. 

Norvacceptance  woukj  cause  em- 
barrassment to  dorxx  and  U.S. 
Government. 


AGENCY:  Office  of  the  Vice  President 

Report  of  Tangibie  Gifts 


Name  and  title  of  person  accept- 
ing gift  on  behalf  of  the  U.S. 
Government 


The  Vice  PreskJent 


The  Vk»  President 


Gift,  date  of  acceptarve  on  behalf 

of  the  U.S.  Government,  esti- 
mated value,  and  current  disposi- 
tkKior 
tocatkxi 


The  Vice  PreskJent 


(1)  Coffer,  domed  IkJ,  red  leather 
with  gilt  tooling,  two  doors  en- 
ctosing  drawers  to  interior. 
Approx.  21'/?"  W  (Tunisia— late 
20th  century).  ReskJence:  For 
Official  Use.  (2)  Dates,  six  bot- 
tles of  Tunisian  wine,  and  eigfit 
bottles  of  Tunisian  olive  oil.  AH 
kxxj  destroyed.  Reed— January 
1.  1994.  EstValue— $490.00. 

Covered  vegetatile  dishes,  silver, 
each  with  nut  finial  and  pierced 
anthemkxi  border  (Turkey— late 
20th  century).  Recd-^anuary 
13,  1994.  Est.  Value— $225.00. 
Archive  Foreign. 

Ewer,  matte  green  ceramk;  repro- 
ductkxi  of  the  original  iron  age 
vessel,  applied  with  silver 
scrolling,  hieroglyphk»  and  pk:- 
tograms,  wire  stand  (late  20th 
century).  Reed— March  7,  1994. 
Est.  Value— $250.00.  Archive 
Foreign. 


Identity  of  foreign  donor  and 
Government 


His  Excellency  .Zine  EI-AbkJine 
Ben  All,  PreskJent  of  the  Re- 
publK  of  Tunisia. 


Circumstances  justifying  accept- 
ance 


Non-acceptance  woukJ  cause  em- 
barrassment to  dorxx  arxJ  U.S. 
Government 


His  Excellency  Murat  Karayafcin, 
Deputy  Prime  Minister  of  the 
Reput)lk;  of  Turkey. 


His     Excellency     Yitzak     Rabin, 
Prime  Minister  of  Israel. 


Norvacceptance  woukJ  cause  em- 
barrassment to  dorxx  arxJ  U.S. 
Govemment. 


t>4on-acceptanee  woukJ  cause  em- 
barrassment to  dorxx  and  U.S. 
Goverrvnent. 
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AGENCY:  OFFICE  OF  THE  Vice  President— Continued 

Report  of  Tangible  Gifts 


IMame  and  title  of  person  accept- 
ing gift  on  behalf  of  ttie  U.S. 
Govemment 


Gift,  date  of  acceptance  on  behalf 

of  the  U.S.  Government,  esti- 
mated value,  arxJ  cun-ent  disposi- 
tkxi  or 
kxatkxi 


Identity  of  foreign  dorxx  and 
Govemment 


Circumstances  justifying  accept- 
ance 


The  Vrce  PreskJent 


The  Vk»  President 


The  Vice  PreskJent 


The  Vk»  PreskJent 


The  Vk»  PreskJent 


The  Vk»  PreskJent 


The  Vice  President 


Platter,  silver,  shaped  border, 
deep  cavetto.  Approx.  I6V4"  L 
(Bolivia— 20th  century).  Reed— 
March  20,  1994.  Est.  Value— 
$450.00.  Mrs.  Gore's  Offee:  For 
Offk^ialUse. 

Vase,  porcelain  having  red,  green 
and  gokJ  foliate  lattnework 
ground,  green  and  gokJ  border, 
centered  with  the  seal  of  the 
Vce  PreskJent  Gore.  Approx. 
16"  diameter  across  tvw)  harv 
dies  (Thailand — late  20  cen- 
tury). Reed— May  5,  1994.  Est 
Value— $650.00.  Mrs.  Gore's 
Offk»:  For  Offkaal  Use. 

Trophy,  silvered  and  gikJed  metal 
in  the  form  of  a  soccer  ball 
flanked  by  two  feathers,  mala- 
chite, base,  fitted  case  and  tx)x. 
Approx.  12"  H.  (Saudi  Arabia- 
late  20th  century).  Recd-^uly 
11.  1994.  Est  Value— $250.00. 
Archive  Foreign. 

Plaques,  bronze,  50  year  celetxa- 
tion  of  ttie  Warsaw  Insurrection 
by  the  folkiwing  Polish  artists: 
Trzebiatowski,  Dotxueka, 

Dworski,  JanuskiewKZ,  arxJ 
Nowakowski.  Approx.  4"  x  3'A" 
(varies).  Reed — August  1,  1994. 
Est  Value— S650.00.  Archive 
Foreign. 

(1)  Tray,  800  silver  decorated  with 
txight  cut  engraving  with  a  fitted 
case.  Approx.  10"  diameter 
(Egypt— 20th  century).  Mrs. 
Gore's  Offk»:  For  Offnial  Use. 

(2)  Tableckith  and  six  napkins, 
cotton,  with  polychrome  and  gilt 
floral  gmtxokJery  (Egypt — late" 
20th  century).  Archive  Foreign. 

(3)  Mirror,  800  silver  repousse 
back  and  frame,  bird  finial  with 
a  fitted  case.  Approx.  7"  diame- 
ter (Egypt — late  20th  century). 
Mrs.  Gore's  Offne:  For  OffKtal 
Use.  Reed— September  6, 
1994.  Est.  Value— $480.00. 

Medal,  high  karat  yeltow  gokJ,  re- 
production of  an  arx:ient  coin. 
Approx.  V/^"  diameter  (late 
20th  century).  Reed—  Octotjer 
19,  1994.  Est  Value— $600.00. 
Archive  Foreign. 

(1)  Footed  bowl,  silver  arxJ  peircel 
silver  gilt  having  repousse  fkxal 
motifs.  Appox.  11"  diameter 
(India— late  20th  century).  (2) 
Badge,  18  karat  yeUow  gokJ 
with  enamel  decoration  "Indian 
Power  Delegation,  Irxlia  USA" 
arxJ  name  "Alkjert  Gore." 
Reed— November  11,  1994. 
Est  Value— $625.00. 


His  Excellerx^  Gonzalo  Sanchez 
De  Lozada,  PreskJent  of  the 
Reput>lk;  of  Bolivia. 


The  Horxxable  Pramual 

Sabhavasu,    Memtier    of    Par- 
liament in  Thailand. 


Norvacceptance  woukJ  cause  em- 
barrassment to  donor  and  U.S. 
Govemment. 


NorvacceptarKe  woukJ  cause  env 
barrassment  to  dorxx  arxJ  U.S. 
Govemment. 


His  Royal  Highness  Prince  Saud 
Al  Faisal,  Minister  of  Foreign  Af- 
fairs of  Saudi  Arabia. 


Non-acceptarK»  woukJ  cause  enrv 
barrassment  to  dorxx  arxJ  U.S. 
Government. 


His  Excellency  Lech  Walesa, 
PreskJent  of  the  Republic  of  Po- 
land. 


Norvacceptance  woukJ  cause  env 
t)arrassment  to  dorxx  and  U.S. 
Government. 


His  Excellency  Mohamed  Hosni 
Mdbarak,  PreskJent  of  ttie  Arab 
Republc  of  Egypt 


Non-acceptance  woukJ  cause  em- 
t>arrassment  to  dorxx  arxJ  U.S. 
Govemment. 


The  Honorable  Carta 

Scognamiglk),  President  of  the 
Italian  Senate. 


The  Honorable  N.K.P.  Salve,  Min- 
ister of  Power,  Govemment  of 
India. 


Norvacceptarx;e  woukl  cause  enn- 
tjarrassment  to  dorxx  arxJ  U.S. 
Govemment 


Non-acceptafx»  woukd  cause  env 
Ijarrassment  to  dorxx  and  U.S. 
Govemment. 
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AGENCY:  Office  of  the  Vice  President— Continued 

Report  of  Tangible  Gills 


Name  and  title  of  person  acxept- 

ing  grft  on  behalf  of  tfie  U.S. 

Qovenvnent 


The  Vice  President  . 


Mrs.  Gore 


Gift,  date  of  acceptance  on  behalf 

of  the  U.S.  Government,  esti- 
mated value,  and  current  disposi- 
tion or 
location 


Identity  of  foreign  donor  and 
Goverrvnent 


The  Vice  President  and  Mrs.  Gore 


The  Vice  President  and  Mrs.  Gore 


The  Vice  President  and  Mrs.  Gore 


(1)  Five  jars  of  malossol  caviar. 
IX.  4  ounces.  (2)  Five  bot- 
vodka.  Reed— December 
25,  1iB94.  Est.  Value— $300.00. 
WhifB  House  Mess:  For  Official 
Us«. 
Covered  tx>wl.   oval.   800  silver, 
hinged    lid    with    pierced    and 
bright  cut  engraved  decoration. 
Approx.  6W   L  oval   (Egypt— 
20th  century).   Reed— Septem- 
ber   22,    1994.    Est.    Value— 
$350.00.  Mrs.  Gore's  Office:  For 
Official  Use. 
(1)  Painting,  oil  on  canvas,  land- 
scape, framed.  Approx.  22"  x 
33"  (by  P.I.  Krivenko,  1994).  (2) 
Vase,  porcelain  having  grey  lus- 
ter glaze  with  applied  roses  of 
ttie    same    material.     Approx. 
15 'A"    (Kazakhstan— late    20th 
century).  (3)  Pelt  of  a  wolf.  (4) 
Cufflinks.  18  karat  yettow  goW 
disks,  each  engraved  with  the 
coat   of  arms   of   Kazakhstan. 
Reed— February  14,  1994.  Est. 
Value— $1,175.00.  Archive  For- 
eign. 
(1)   Book,  the  Tretyakov  Gallery 
collectwn.    (2)    Jewelry    (neck- 
lace, pair  of  eamngs,  and  nng), 
silver  wire  mountings,  each  set 
with  a  polished  piece  of  eunber 
(late  20th  century).   (3)   Scarf, 
silk,  printed  "Russia"  in  cyrilic. 
(4)  Tea  service  (a  teapot,  cov- 
ered sugar  bowl,  creamer,  and 
six  cups  and  saucers),  porcelain 
having      brown      "embroidery" 
decoration    (Russia — late    20th 
century).  Reed — March  9,  1994. 
Est.    Value— $615.00.    Archive 
Foreign. 
(1)  Satchel,  leather  and  suede,  by 
Casa    Lopez    (Argentina — late 
20th  century).  (2)  Attache  case, 
brown   leather   (Argentina — late 
20th  century).  (3)  Suitcase,  two 
suiter,  brown  leather,  by  Casa 
Lopez  (Argentina).  (4)  Mate  cup 
and   sipper   (Approx.   5'/fe"   H). 
plus  straw,  repoussee  sterling 
silver  with  yellow  goW  highlights 
and  Argentina  coat  of  arms  by 
Ricciardi    (late    20th    century). 
Reed— March    21.    1994.    Est. 
Value— $725.00.    Archive    For- 
eign. 


The  Honorable  Yuli  M.  Vorontsov. 
Ambassador  Extraordinary  and 
Plenipotentiary  of  the  Russian 
Federation. 


Mrs.  Laila  Moussa,  Wife  Amre 
Moussa,  Minister  of  Foreign  Af- 
fairs of  the  Arab  RepuWk:  of 
Egypt 


His  Excellency  Nursultan 
h4azart>ayev.  President  of  ttie 
Repubbe  of  Kazakhstan. 


Circumstances  justifying  accept- 
ance 


His  Excellency  Ghemian  V. 
Zharov.  Head.  Section  of  Proto- 
col Administrative  Department, 
The  State  Duma,  The  Assembly 
of  the  Russian  Federatwn. 


Non-acceptance  woukj  cause  em- 
barrassment to  donor  and  U.S. 
Government. 


Norvacceptarx:e  woukj  cause  env 
barrassment  to  donor  and  U.S. 
Government. 


Nofvacceptance  wouW  cause  em- 
barrassment to  dorxK  and  U.S. 
Government 


Norvacceptance  woukJ  cause  em- 
barrassment to  dorxjr  and  U.S. 
Government. 


His  Excellency  Carlos  Menem, 
Preskjent  of  ttie  Argentine  Na- 
tkjn. 


Norvacceptarx»  wouW  cause  em- 
barrassment to  dorwr  and  U.S. 
Government. 
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AGENCY:  Office  of  the  Vice  President— Continued 

Report  of  Tzmgible  Gifts 


Name  and  title  of  person  accept- 
ing gift  on  behalf  of  the  U.S. 
Government 


Gift,  date  of  acceptance  on  t)ehalf 

of  the  U.S.  Government,  esti- 
mated value,  and  current  disposi- 
tion or 
kx^tion 


Identity  of  foreign  dorx>r  arxl 
Government 


Clrcumstarx^s  justifying  accepl- 
arce 


The  Vk»  Presktent  arxl  Mrs.  Gore 


The  Vk^e  Preskient  and  Mrs.  Gore 


The  Vice  Presklent  and  Mrs.  Gore 


The  Vk»  PreskJent  arxl  Mrs.  Gore 


The  Vk:e  PreskJent  and  Mrs.  Gore 


(1)  Bolts  of  Moroccan  fabrk:  with 
hokj  maylar  threads.  (2)  Trwik, 
rose  leather  with  gold  tooting 
over  a  wood  case,  morx>gram 
of  King  Hassan  II.  Approx. 
23%"  W  (Morocco— late  20th 
century).  (3)  Cachepot,  pottery 
with  polychrome  glazes  and 
giktng.  AJsprox.  1 8"  H  x  21 "  di- 
ameter (Morocco— late  20th 
century).  Reed— April  14,  1994. 
Est.  Value— $1 ,200.00.  Archive 
Foreign. 

(1)  Belt  buckle,  sterling  silver,  two 
parts  by  Mrchala.  Each  approx. 
2V4"  diameter  (Greece — late 
20th  century).  Archive  Foreign. 
(2)  Um,  sterling  silver,  ek>rv 
gated  harxjies,  gilt  lined  t>y 
Mehala.  Approx.  4%"  H 
(Greece — late  20th  century). 
Mrs.  Gore's  Office:  For  Otfkaal 
Use.  Reed— April  20,  1994.  Est 
Value— $575.00.. 

Figure,  polished  bronze,  warrior 
hokling  axe  in  right  harxl  and 
bird  in  left  Approx.  25',*"  H. 
(Benin — late  20th  century). 
Reed-May  11,  1994.  Est 
Value— $250.00.  Archive  For- 
eign. 

(1)  Tightly  woven  basket  with 
cover,  decoratk>ns  are  brown 
and  designs  are  geometric. 
Approx.  21"  H  X  17"  W.  (2)  Os- 
trich purse<  (3)  Round  woven 
straw  plate  to  hang.  Reed — May 
11,  1994.  Est  Value— $650.00. 
Resktenee:  For  Offwial  Use. 

(1)  Incense  burner,  silver,  pierced 
arxj  chased,  removable  Ikj,  In 
fitted  box.  Approx.  8"  diameter 
X  9"  H  (India— 4ate  20th  cen- 
tury). Resklence:  For  Official 
Use.  (2)  Charger,  wfiite  marble 
decorated  with  goM,  red,  arxl 
green  lacquers  in  geometric 
motif.  Approx.  12"  diameter 
(India — late  20th  century).  Ar- 
chive Foreign.  (3)  Rosewater 
bottle,  white  martile  decorated 
with  goM,  red,  and  green  lac- 
quers. 6"  H  (India— tete  20th 
century).  Archive  Foreiga 
Reed— May  18,  1994.  Est 
Value— $660.00. 


His  Majesty  Hassan  II,  King  of 
Morocco. 


Norvacceptance  woukJ  cause  em- 
barrassment to  dorxK  arxJ  U.S. 
Govemm^. 


His  ExceUerx^  Andreas 

Papandreou,  Prime  Minister  of 
tfie  Hellene  Repubte. 


Non-acceptarKe  woukJ  cause  enK 
barrassment  to  dorxx  and  U.S. 
Goverrvnent. 


His  Excellency  Ncephore  Sogk>, 
Presklent  of  the  Repubik:  of 
Benin,  arxl  Mrs.  Sogto. 


His  Excellency  Presklent  K.T. 
Nujoma,  President  of  the  Re- 
pubik: of  Nimibia,  arx)  Mrs. 
Nujoma. 


His    ExcellerKy    P.V.    Narasimha 
Rao,  Prime  Minister  of  India. 


Non-acceptance  wouM  cause  env 
barrassment  to  donor  arxl  U.S. 
Goverrvnent. 


Non-acceptarxs  woukJ  cause  env 
barrassment  to  donor  and  U.S. 
Government. 


Norvacceptarx»  woukJ  cause  env 
t>arrassment  to  dorx>r  arxJ  U.S. 
Government. 


r' 
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Name  and  title  of  person  accept- 
ing »ft  on  behaH  of  the  U.S.  Gov- 
ernment 


Presidem 


President 


President 


President 


President 


President 


agency:  Executive  Office  of  the  President 

Report  of  Tangible  Gifts 


AGENCY:  OFFICE  OF  THE  Vice  President— Continued 

Report  of  Tangible  Gifts 


Gift,  date  of  acceptance  on  behalf 

of  the  U.S.  Government,  esti- 
mated value,  and  current  disposi- 
tion or  location 


Identity  of  foreign  donor  and 
government 


Two  Bangladeshi-made  jute  car- 
pets; or>e  is  blue  with  white  trim 
and  geometnc  designs,  arxl  the 
other   is   red.    Reed— Febnjary 
14.    1994.    Est   Value— $1000. 
Archive  Foreign. 
(1)   Enamel  shield  that  bears  a 
picture  of  a  gladiator  on  a  white 
horse  stabbing  a  serpent  with  a 
spear.    The   shield   is   lettered 
"Good  Defeats  Evil"  In  English 
and  Georgian  text.  (2)  Multicol- 
ored,  harxlwoven  mg  with  white 
trim.  Approx.  58"  x  43".  Reed— 
March   7,    1994.    Est    Value- 
Si  850.  Archive  Foreign. 
(1)   Three   abstract   glass   sculp- 
tures:  yellow/green,   blue,   and 
rose.   Each   has  a  hole  in  its 
base  for  bulb  insert  to  Illuminate 
sculpture.  (2)  Two  volumes  of  Il- 
luminated manuscripts  in  Cyrillic 
text.  Reed— March  4,  1994.  Est 
Value — $750.  Archive  Foreign. 
(1)    Waterford   cut-crystal   punch 
bowl.    (2)    Wooden    statue    of 
seagulls.      Reed— March      18. 
1994.    Est.    Value— $5000.   Ar- 
chive Foreign. 
Sterling   silver   sugar   nips,   circa 
1750.   Reed— March   18,   1994. 
Est.  Value— $500.  Archive  For- 
eign 
(1)  Framed  expressionist-style  oil 
painting  of  Jesus  Christ  by  Anto 
Mamusa.  Approx.  46"  x  34".  (2) 
Gold    Croatian    coin.    Reed— 
March  22.   1994.  Est  Value— 
S800.  Archive  Foreign. 
73  trees  planted  in  Israel  in  mem- 
ory of  the  Presidents  mother, 
Virginia  Kelly.  Reed— March  1 1 , 
1994.    Est.    Value— $730.    Ar- 
chive Foreign. 


His  Excellency  Humayun  Kabir, 
Ambassador  of  the  People's 
Repubic  of  Bangladesh. 


His  Exceltency  Eduard 

Stievardnadze,  Chairman  of  the 
State  Council  of  the  Republic  of 
Georgia 


Circumstances  justifying  accept- 
ance 


Name  arxj  title  of  person  accept- 
ing gift  on  behalf  of  the  U.S.  Gov- 
ernment 


Norvacceptance  would  cause  env 
barrassment  to  dorxx  and  U.S. 
Government 


Norvacceptance  would  cause  em- 
tjanassment  to  donor  and  U.S. 
Governmerrt. 


Vice  Presidertt  and  Mrs.  Gore 


His  Excellency  Leonid  Kravchuk. 
President  of  Ukraine. 


The  Vice  President  and  Mrs.  Gore 


His   Excellency   Altiert   ReynoWs. 
Prime  Minister  of  Ireland. 


NorvacceptarKe  would  cause  enrv 
barrassment  to  donor  £uxl  U.S. 
Government. 


Non-acceptance  wouW  cause  em- 
barrassment to  dorror  and  U.S. 
Government. 


Gift  date  of  acceptarx^  on  behalf 

of  the  U.S.  GovernmerTt,  esti- 
mated value,  and  cunent  disposi- 
tion or  kx^tion 


The  Vice  President  and  Mrs.  Gore 


His  Excellency  Franjo  Tudjman, 
Presktent  of  the  RepuWc  of 
Croatia 


His    Excellency    Yitzhak    Rabin, 
Prime  Minister  of  Israel. 


Norvacceptance  wouW  cause  em- 
banassment  to  dorxK  and  U.S. 
Government. 


Norvacceptance  wouW  cause  env 
banassment  to  dorwr  and  U.S. 
Government. 


The  Vne  PreskJent's  Family 


AGENCY:  OFFICE  OF  THE  Vice  President 

Report  of  Tangible  Gifts 


Name  and  title  of  person  accept- 
ing gift  on  behalf  of  the  U.S.  Gov- 
ernment 


The  Vce  PreskJent  and  Mrs.  Gore 


Gift,  date  of  acceptance  on  behalf 

of  the  U.S.  Government,  esti- 
mated value,  and  current  disposi- 
tion or  locatk>n 


(1)  Two  bangle  bracelets,  22  karat 
yellow  gold  pierced  filigree 
(Pakistan— late  20th  century). 
Archive  Foreign.  (2)  Rug,  wool 
on  cotton.  Ivory  fiekj  with  six 
round  pastel  foliate  and  floral 
medallions,  seven  borders  with 
tan  main.  Approx.  54y4"x87" 
(Pakistan— late  20th  century). 
Residence:  For  OffKial  Use. 
Reed— May  25.  1994.  Est 
Value— $1 .700.00. 


Identity  of  foreign  donor  and 
government 


His  Excellency  Faroog  Ahmad 
Khan  Leghari,  President  of  the 
Islamk;  RepuWk:  of  Pakistan. 


Circumstances  justifying  accept- 
ance 


Norvacceptance  woukj  cause  em- 
barrassment to  donor  arxl  U.S. 
Government. 


(1)  Cigarette  box,  steriing  silver 
with  niello  decoration,  bright  cut 
engraved  center.  Approx.  8W 
L  (Thai— late  20th  century).  (2) 
Faixk;,  salmon  and  white  woven 
silk  In  traditional  "Ikat"  manner, 
boxed.  Approx.  39"  x  14.6" 
(Thai— late  20th  century). 
Reed— October  19.  1994.  Est 
Value— $350.00.  Archive  For- 
eign. 

(1)  Vase,  silver  with  imperial  gokj 
chrysanttiemum  "mon"  to  skJe 
in  fitted  wood  box.  Approx.  13" 
H  (Japanese — late  20th  cen- 
tury). (2)  Pcture  frame,  silver 
with  goM  imperial  Chrysarv 
ttiemum  "mon"  to  top.  Approx. 
13V4"  X  1OV4"  (Japanese— late 
20th  century).  (3)  Box  covered, 
silver  with  pale  and  dartcer 
green  ctoisonrie  enamel  decora- 
ton  centered  with  the  imperial 
goW  chrysanthemum  "mon". 
Approx.  3%"  diameter  (Japa- 
nese— late  20th  century). 
Reed— November  10,  1994. 
Est  Value— $775.00.  Archive 
Foreign. 

(1)  Sculpture.  soapstor>e  (steatite), 
depicting  a  musk  ox  with  com- 
positk>n  fioms.  Approx.  6W  H 
(Eskimo — late  20th  century). 
The  Vk»  Presklent's  Offk»:  For 
Offk^  Use.  Reed — December 
13,  1994.  (2)  Box,  silver  plate, 
cast  with  Northvirest  American 
Indian  motifs  by  Boma.  Approx. 
4W  diameter  (late  20th  cen- 
tury). Archive  Foreign.  Reed — 
Decemt>er  13,  1994.  Est 
Value— $285.00. 

(1)  Pocket  watch,  silver  plated 
hunt  case  decorated  with  impe- 
rial Russian  eagle  coat  of  arms 
to  front  arxj  rear,  plated  chain. 
The  Vce  PreskJent's  Senate  Of- 
fice: For  Offkaal  Use.  (2) 
Plaque,  Palekh  lacquer,  two 
troikas.  Approx.  9V4'  x  15%" 
(by  S.  Fedoskirx),  Russia — 
1989).  Foreign  Archive.  (3) 
Brooch,  carved  bone  rose,  irv 
sxle  a  cigarette  box,  Palekh  lac- 
quer, landscape,  by  Fedoskirx). 
Approx.  6'/i"  L  (Russia — late 
20th  century).  The  Vk^  Presi- 
dent's Senate  Offk;e:  For  Offi- 
cial Use.  Reed— June  22,  1994. 
Est.  Value)— $755.00. 


Identity  of  foreign  dorx>r  and 
govemmerrt 


His  Exceltency  Chuan  Leekpai, 
Prime  Minister  of  the  Kingdom 
of  ThailarxJ. 


His  Imperial  Majesty,  The  Errv 
peror  of  Japan,  and  The  Env 
press  of  Japan. 


Circumstances  justifying  accept- 
ance 


Norvacceptarx^e  wouM  cause  env 
barrassment  to  donor  and  U.S. 
Government. 


Non-acceptance  wouM  cause  em- 
barrassment to  donor  arxl  U.S. 
Government. 


Tfie  Right  Horxxabie  Jean 
Cretien.  P.C.,  M.P.,  Prime  Min- 
ister of  Canada,  apti  Mrs.  Aline 
Cretien. 


His  Excellerx;y,  Viktor 

Cherrxjmydin,  Chaimnan  of  the 
CourKil  of  Ministers  of  the  Rus- 
sian Federation.  arxJ  Mrs. 
Chemomydin. 


Norvacceptance  wouW  cause  em- 
banassment  to  dorxx  arxj  U.S. 
Government. 


Norvacceptarx^  wouW  cause  env 
tarrassment  to  dorxir  arxl  U.S. 
Government. 
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UNITED  STATES  SENATE 
Report  of  Tangible  Gifts  Calendar  Year  1994 


Nanie  and  title  of  person  accept- 
ing gift  on  behalf  of  ttie  U.S.  Gov- 
ernment 


Robert    L    Benoit.    Sergeant    at 
Arms. 


Hank  Brown,  U.S.  Senator 


Bob  Dote.  U.S.  Senator 


Bob  Dote,  U.S.  Senator 


Gift,  date  of  acceptance  on  behalf 

of  the  U.S.  Government,  esth 
mated  value  and  current  disposi- 
tion or  location 


John  McCain,  U.S.  Senator 


John  McCain,  U.S.  Senator 


George  J.  Mitchell,  U.S.  Senator 


Sam  Nunn.  U.S.  Senator 


Sam  Nunn,  U.S.  Senator 


Etched  plate  with  silver  plating. 
Recd-^uly  26.  1994.  Est. 
value— $1 75.  Disposition:  Dis- 
play in  Sergeant  at  Arms'  office. 

Polish  cavalry  sword.  Reed— Oct. 
24.  1994.  Est.  value— $523.  De- 
posited with  the  Seaetary  of 
the  Senate. 

Mother-of-peari  box.  Reed— *tey 
18,  1994.  Est.  value— $100.  De- 
posited with  the  Secretary  of 
the  Senate. 

Gold  and  Si^er  boat.  Recd-^uly 
8,  1994.  Est.  value— $504.  Dis- 
position: Display  in  the  Serv 
ator's  office. 

Solid  gold  medallion.  Recd-^une 
24.  1994.  Est.  value— $106.  De- 
posited with  the  Secretary  of 
the  Senate. 

Silver  and  gold  ship.  Reed— May 
17,  1994.  Est.  value— $500.  De- 
posited with  me  Secretary  of 
the  Senate 

Power  loomed,  garden  design  ori- 
ental rug.  Reed— Oct.  27,  1994. 
Est.  value— $180.  Deposited 
with  ttie  Secretary  of  the  Senate. 

Silver  filigree  box.  Reed— Oct.  4, 
1994.  Est  value— «250-300. 
Disposition^  Display  in  the  Sen- 
ator's office. 

Set  fo  six  silver  with  gold-tipped 
dessert  spoons  and  forks. 
Reed— Oct.  19,  1994.  Est. 
value— over  $250.  Disposition: 
Display  in  Senator's  office. 


Identity  of  foreign  donor  and 
government 


Circumstances  justifying  accept- 
ance 


King  Hussein  of  the  Kingdom  of 
Jordan. 


PredsKtent  Lech  Walesa  of  Po- 
land. 


Prime    Minister    of    India.    P.V. 
Narasimha  Rao. 


President  of  the  Kuwaiti  National 
Assembly,  Ahmed  Abdul- Aziz 
Al-Saadoon. 

1st  Prime  Minister,  Minister  of 
State  for  Ecorx>mic  Reform, 
Mircea  Cosea;  Chairman  of 
CredK  Bank,  Marcel  Ivan;  Gov- 
ernment of  Romania. 

Ahmed  Abdul-Aziz  Al-Saadoon. 
Government  fo  Kuwait 


President  Hosni  Mubarak  of  Egypt 


Minister  J.B.  Habit)te  of  Indonesia 


President   of   South   Korea,   Kim 
Young  Sam. 


Norvacceptance  woukj  have 
caused  embarrassment  to  the 
donor  and  the  U.S.  Govern- 
ment. 

Norvacceptance  would  have 
caused  embarrassment  to  tfie 
donor  and  the  U.S.  Govern- 
ment 

Norvacceptance  would  have 
caused  embarrassment  to  ttie 
donor  and  the  U.S.  Govern- 
ment 

Non-acceptance  woukJ  have 
caused  embarrassmerrt  to  tfie 
donor  and  the  U.S.  Govern- 
ment 

Non-acceptance  wouW  have 
caused  embarrassment  to  tfie 
donor  and  the  U.S.  Govern- 
ment 

Norvacceptance  would  have 
caused  embarrassment  to  the 
donor  and  the  U.S.  Govern- 
ment. 

Non-acceptance  would  have 
caused  embarrassment  to  ttie 
donor  and  the  U.S.  Govern- 
ment. 

Non-acceptance  woukJ  have 
caused  embarrassment  to  ttie 
donor  and  the  U.S.  Govern- 
ment. 

Norvacceptance  would  have 
caused  emtarrassnnent  to  ttie 
donor  and  the  U.S.  Govern- 
ment 


UNITED  STATES  SENATE 
Report  of  Travel  or  Expenses  of  Travel  Calendar  Year  1994 


Name  and  titte  of  person  accept- 
ing travel  expenses  consistent 
with  the  interests  of  the  U.S.  Gov- 
ernment 


Gate  Awaya,  Congressional  Fel- 
tow.  Office  of  Senator  Inouye. 

Robert  F.  Bennett,  U.S.  Senator, 
Joyce  Bennett,  Spouse,  U.S. 
Senator. 

Robert  F.  Bennett,  U.S.  Senator. 
Joyce  Bennett,  Spouse,  U.S. 
Senator. 

Benjamin  S.  Cooper,  Staff  Dir., 
Committee  on  Energy  and  Nat- 
ural Resources. 

Benjamin  S.  Cooper,  Staff  Dir., 
Committee  on  Energy  and  Nat- 
ural Resources. 

Gary  Ellisworth,  Minonty  General 
Counsel,  Committee  on  Energy 
and  Natural  Resources. 


Brief  description  of  travel  or  ex- 
penses accepted  as  consistent 
with  the  interests  of  tfie  U.S.  Gov- 
ernment and  occumng  outside  the 
United  States 


Transportation     and     lodging     in 
country,  Nov.  13-19,  1994. 

Transportation  in  country,  Jan  4- 
8,  1994. 

Transportation   within   country   to 
official  meetings,  Jan.  13,  1994. 

Transportation  in  country,  Jan.  4- 
8,  1994. 

Transportation   within   country   to 
official  meetings,  Jan.  13,  1994. 

Transportation  in  country.  Jan.  4- 
8,  1994. 


Identity  of  foreign  donor  and 
government 


Government  of  Pakistan  . 

Government  of  China  

Government  of  Indonesia 
Government  of  China  .... 
Government  of  Indonesia 
Government  of  China  .... 


Circumstances  justifying  accept- 
ance 


Official  travel  to  meet  with  goverrv 
ment  officials,  visit  refugee 
camps  and  various  sites. 

No  commercial  transportation 
available  to  meeting  sites. 

U.S.  military  aircraft  too  large  to 
land  at  airports  where  meetings 
hekj. 

No  commercial  transportation 
available  to  meeting  sites. 

U.S  military  aircraft  too  large  to 
land  at  airports  where  meetings 
hekJ. 

No  commeraal  transportation 
availat}le  to  meeting  sites. 


UNITED  STATES  SENATE— Continued 
Report  of  Travel  or  Expenses  of  Travel  Catendar  Year  1994 


Name  and  titte  of  person  accept- 
ing travel  expenses  consistent 
with  tfie  Interests  of  tfie  U.S.  Gov- 
ernment 


Gary  Ellsworth,  Minonty  General 
Counsel,  Committee  on  Energy 
arxj  Natural  Resources. 

Mary.  O.  Hatftekl,  U.S.  Senator, 
Antoinette  Hatfiekt  Spouse, 
U.S.  Senator. 

Mark  O.  Hatftekj,  U.S.  Senator. 
Antoinette  Hatfiekj,  Spouse, 
U.S.  Senator. 

Laura  Hudson,  Legislative  Direc- 
tor, Offne  of  Senator  Johnston. 

Laura  Hudson,  Legislative  Direc- 
tor, Office  of  Senator  Johnston. 

J.  Bennett  Johnston,  U.S.  Sen- 
ator, Mary  Johnston,  Spouse, 
U.S.  Senator. 

J.  Bennett  Johnston,  U.S.  Serv 
ator,  Mary  Johnston,  Spouse. 
U.S.  Senator. 

Anne  LeMay,  Legislative  Cor- 
respondent, Office  of  Senator 
Jeffords. 

Greg  McGinity,  Legislative  Akte. 
OffKe  of  Senator  Coeliran. 

Hartan   Mattiews.    U.S.    Senator. 

Patsy  Mathews.  Spouse,  U.S. 

Senator. 
Hartan    Mathews,    U.S.    Senator, 

Patsy  Mattiews,  Spouse,  U.S. 

Senator. 
Don  Nickles,  U.S.  Senator 

Don  N«kles,  U.S.  Senator 


Jan  Pauk,  Director,  Offrce  of 
Interpariiamentary  Servrces. 

Jan  Pauk,  Director,  Office  of 
Interpariiamentary  Sen/k:es. 

Enc  Silagy,  Legislative  Assistant 
Offk»  of  Senator  Jofinston. 

Eric  Silagy,  Legislative  Assistant, 
Offk»  of  Senator  Johnston. 


Brief  descriptran  of  travel  or  ex- 
penses accepted  as  consistent 
with  tfie  interests  of  tfie  U.S.  Gov- 
ernment and  occumng  outskte  tfie 
United  States 


Alan  K.  Simpson, 

Ann    Simpson. 

Senator. 
Alan  K.  Simpson. 

Ann    Simpson, 

Senator. 
Arien  Specter,  U.S. 

Specter,  Spouse, 
Arien  Specter,  U.S. 

Specter.  Spouse, 


U.S.  Senator. 
Spouse,    U.S. 

U.S.  Senator. 
Spouse.    U.S. 

Senator,  Joan 
U.S.  Senator. 
Senator,  Joan 
U.S.  Senator. 


G.  Robert  Wallace,  Minority  Staff 
Director,  Committee  on  Energy 
and  Natural  Resources. 


Trai^sportatk>n  witfiin   country   to 
offKial  meetings,  Jan.  13,  1994. 

Transportatten  in  country,  Jan.  4- 
8,  1994. 

Transportatk>n   within   country   to 
official  meetings,  Jan.  13,  1994. 

Transportation  in  country,  Jan.  4- 

8,  1994. 
Transportation   within   country   to 

offk^l  meetings,  Jan.  13,  1994. 

Transportation  in  country,  Jan.  4- 
8,  1994. 

Transportation   within   country  to 
offrcial  meetings,  Jan.  13,  1994. 

Transportation    and    kxlging    In 
country,  Nov.  13-19.  1994. 

Transportation    and    tedging    in 
country.  Nov.  13-19,  1994. 

Transportation  in  country.  Jan.  4- 
8,  1994. 

Transportatkin  within  country   to 
offk^  meetings,  Jan.  13,  1994. 

Transportation  incoutnry.  Jan.  4- 

8,  1994. 
Transportation   witfiin   country   to 

official  meetings,  Jan.  13,  1994. 

Transportation  in  country,  Jan.  4- 

8,  1994. 
Trjuisportation   within   country   to 

offKial  meetings,  Jan.  13,  1994. 

Transportatten  in  country,  Jaa  4- 

8,  1994.. 
Transportation   within   country   to 

official  meetings,  Jan.  1 3,  1 994. 

Transportatkxi.in  country,  Jan.  4- 
8,  1994. 

Transportatten   within  country  to 
offcial  meetings,  Jan.  13.  1994. 

Transportatten  in  country.  Jan.  4- 

8,  1994. 
Transportatkxi   within   country   to 

offk^al  meetings.  Jan.  13.  1994. 

Transportatkxi  in  country.  Jan.  4- 
8.  1994. 


Identity  of  foreign  donor  and 
government 


Government  of  Indonesia 

Government  of  Cfiina  

Government  of  Indonesia 

Government  of  China  

Government  of  Indonesia 

Government  of  China  

Government  of  Indonesia 

Government  of  Pakistan  . 

Government  of  Pakistan  . 


Government  of  China 


Government  of  Indonesia 

Government  of  China  

Government  of  Indonesia 

Government  of  Cfiina  

Government  of  Indonesia 

Government  of  China  .. 

Government  of  Indonesia 

Government  of  Cfiina  

Government  of  Indonesia 

Government  of  Cfiina  

Government  of  Indonesia 

Government  of  Cfiina  


Circumstances  justifying  accept- 
ance 


U.S.  military  aircraft  too  large  to 
land  at  airports  wtiere  meetings 
heM. 

No  commercial  transportation 
availabte  to  meeting  sites. 

U.S.  military  aircraft  too  large  to 

land  at  airports  wfiere  meetings 

heU. 
No     commercial     transportatkxi 

availabte  to  meeting  sites. 
U.S.  military  aircraft  too  large  to 

land  at  airports  wfiere  meetings 

hekJ. 
No     commercial     ti^ansportation 

availabte  to  meeting  sites. 

U.S.  military  aircraft  too  large  to 
land  at  airports  wfiere  meetings 
hekf. 

Official  tiavel  to  meet  with  govern- 
ment officials,  visit  refugee 
camps  and  varkxjs  sites. 

Offkaal  travel  to  meet  with  goverrv 
ment  offkaals,  visit  refugee 
camps  and  various  sites. 

No  commercial  transportation 
availabte  to  meeting  sites. 

U.S.  military  aircraft  too  large  to 

land  at  airports  wfiere  meetings 

hekJ. 
No      commercial      ti^nsportatkxi 

availabte  to  meeting  sites. 
U.S.  military  aircraft  too  large  to 

land  at  airports  wfiere  meetings 

heW. 
No      commercial      ti-ansportahon 

availabte  to  meeting  sites. 
U.S.  military  aircraft  too  large  to 

land  at  airports  wfiere  meetings 

hekj. 
No      commercial      transportation 

availabte  to  meeting  sites. 
U.S.  military  aircraft  too  large  to 

land  at  airports  wfiere  meetings 

hekJ. 
No      commercial      transportation 

availat)te  to  meeting  sites. 

U.S.  military  aircraft  too  large  to 

land  at  airports  wtiere  meetings 

hekJ. 
No     commercial      ti-ansportation 

availat>te  to  meeting  sites. 
U.S.  military  aircraft  too  large  to 

land  at  airports  where  meetings 

heU. 
No      commercial      transportation 

availabte  to  meeting  sites. 
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UNITED  STATES  SENATE— Continued 
Report  of  Travel  or  Expenses  of  Travel  Calendar  Year  1994 


Name  and  trtle  of  person  accept- 
ing travel  expenses  consistent 
wrth  the  interests  of  the  U.S.  Gov- 
ernment 


G.  Robert  Wallace,  Minority  Staff 
Director,  Committee  on  Energy 
arxJ  Natural  Resources. 

Sharon  Waxman,  Legislative  As- 
sistant. Office  of  Senator  Lau- 
tenberg. 


Brief  description  of  travel  or  ex- 
penses accepted  as  consistent 
with  the  interests  of  the  U.S.  Gov- 
ernment and  occumng  outside  the 
United  States 


Transportation   wittwn   country  to 
official  meetings,  Jan.  13.  1994. 

Transportation    and    lodging    In 
country.  Nov.  13-19. 1994. 


Identity  of  foreign  donor  and 
government 


Government  of  Indonesia 


Government  of  Pakistan 


Circumstances  justifying  accept- 
ance 


U.S.  military  aircraft  too  large  to 
land  at  airports  wtiere  meetings 
held. 

Official  travel  to  meet  with  goverrv 
ment  officials,  visit  refugee 
camps  arxJ  various  sites. 


AGENCY:  U.S.  HOUSE  OF  REPRESENTATIVES 
Report  of  Tangible  Gifts 


Name  and  title  of  person  accept- 
ing gift  on  behalf  of  the  U.S.  Gov- 
emmerrt  • 


Lee  H.  Hamilton.  K^ember  of  Con- 
gress. 


Michael  J.  0'^4eil.  Counsel  to  the 
Speaker. 


Gift,  date  of  acceptance  on  behalf 

of  ttie  U.S.  Government,  esti- 
mated value,  and  current  disposi- 
tion or  locatkjn 


Pakistani  Rug.  4.8  x  7,  Hunt 
scene  with  lance  bearing  horse- 
men and  archers  among  var- 
ious animals  on  cream  grourxJ, 
surrounded  by  pink  border  con- 
taining various  animals.  Reed — 
May  24,  1994.  Est.  Value— 
$500.  Approved  for  official  dis- 
play. 

Box  set  of  Wack  lacquer  and  gokj 
piated  pens,  wrist  watch  arxJ 
lighter  Reed— August  1.  1994. 
Est.  Value— S600.  To  be  re- 
tained by  the  Clert<  of  the 
House  for  official  display.. 


Identity  of  foreign  donor  and 
government 


President  of  Pakistan,  H.E.  Sardar 
Farooq  Ahmed  Leghari. 


King  Hussein  of  Jordan 


Circumstances  justifying  accept- 
ance 


Non-acceptance  would  have 
caused  embarrassnwnt  to 
donor. 


Norvacceptance  would  have 
caused  embarrassment  to 
donor. 


AGENCY:  U.S.  HOUSE  OF  REPRESENTATIVES 
Report  of  Travel  or  Expenses  of  Travel 


Name  and  titJe  of  person  accept- 
ing travel  or  travel  expenses  corv 
sistent  with  the  interests  of  the 
U.S.  Government 


Jay  Kim,  Member  of  Congress 


James  T.  Kolbe,  Member  of  Con- 
gress. 

Michael    G.    Oxiey,    Member    of 
Congress. 


MKhael    G.    OxIey.    Member   of 
Congress. 

Al  Swift,  Member  of  Congress 


Brief  description  and  estimated 
value  of  travel  or  travel  expenses 

accepted  as  consistent  with  ttie 

interests  of  the  U.S.  Government 

arid  occurring  outside  the  United 

States 


Al  Swift,  Member  of  Congress 


W.J.   (Billy)   Tau2in,   Member  of 
Congress. 


6  nights  kxJging  in  Korea,  and 
food  for  Member  and  Spouse. 
Nov.  13-19,  1994. 

One  way  airfare  from  Beijing, 
China  to  Qingdao,  China,  food 
and  lodging,  Nov.  12-16,  1994. 

Grourxj  transportatkxi  from 
Stutgart  to  Munich,  Germany, 
for  Member  and  Spouse,  Au- 
gust 29,  1994. 

Ground  transportation  from  Madrid 
to  Avila,  Spain,  for  Member  and 
Spouse,  September  3,  1994. 

Ground  transportation  from 
Stutgart  to  Munich,  Germany, 
for  Member  and  Spouse,  Au- 
gust 29,  1994. 

Ground  transportation  from  Madrid 
to  Avila,  Spain,  for  Member  and 
Spouse,  September  3,  1994. 

Ground  transportatkxi  from 
Stutgart  to  Munich,  Gemnany, 
for  Member  and  Spouse,  Au- 
gust 29,  1994. 


Identity  of  foreign  donor  and 
government 


Republic  of  Korea 


The  People's  Republk;  of  China 


Circumstances  justifying  accept- 
ance 


German  Federal  Railway 


Spanish  National  Railway 


Gemnan  Federal  Railway 


Spanish  National  Railway 


Gennan  Federal  Railway 


Authorized       by       5       U.S.C. 
§  7342(0(1  )(B)(ii). 

Authorized       by       5       U.S.C. 
§7342(c)(1)(B)(ii). 

Authorized       by       5       U.S.C. 
§  7342(0(1  )(B)(ii). 

Authorized       by       5       U.S.C. 
§  7342(0(1  )(B)(M). 

Authorized       by       5       U.S.C. 
§  7342(0(1  )(B)(ii). 

Authorized       by       5       U.S.C. 
§  7342(0(1  )(B)(ii). 

Authorized       by       5       U.S.C. 
§  7342(0(1  )(B)(ii). 
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AGENCY:  U.S.  HOUSE  OF  REPRESENTATIVES— Continued 
Report  of  Travel  or  Expenses  of  Travel 


Name  and  title  of  person  accept- 
ing travel  or  travel  expenses  cor>- 
sistent  with  the  interests  of  ttie 
U.S.  Government 


W.J.    (Billy)   Tauzin.   Member   of 
Congress. 

Mark    Brown,     Rep.    William    J. 
Hughes. 

Sheila    Canavan,    Sutxx)mmittee 

on    Environment,    Energy    and 

Natural  Resources. 
Arthur  Endres,  Subcommittee  on 

Transportation   and   Hazardous 

Materials. 
Arthur  Endres,  Sutxx)mmittee  on 

Transportation   arxJ   Hazardous 

Materials. 
Janina  A.  Jaruzelski,  Subcomm. 

on  Oversight  and  Investigations. 

James  H.  Mattwws,  Subcommit- 
tee on  Fisheries  Management. 


David  P.W.  Ortin,  Appropriations 
Committee. 


Brief  description  and  estimated 
value  of  travel  or  travel  expenses 

accepted  as  consistent  with  the 

interests  of  the  U.S.  Government 

and  occurring  outside  the  United 

States 


GrourxJ  transportatkxi  from  Madrid 
to  Avila,  Spain,  for  Memt>er  arxJ 
Spouse,  September  3,  1994. 

Food,  kxJging  and  ground  trans- 
portatk>n  within  Germany,  April 
23-May  7,  1994. 

Food,  k)dging,  air,  grourxJ  arxJ 
boat  transportation  within  Ger- 
many, Apnl  23-May  7,  1994. 

Ground  transportation  from 
Stutgart  to  Munich,  Germany, 
August  29,  1994. 

Ground  transportation  from  Madrid 
to  Avila,  Spain,  September  3, 
1994. 

Food,  lodging,  ground  and  boat 
transportation  within  Germany, 
April  23-May  7,  1994. 

Round  trip  air  transportatk>n  from 
Mexco  City,  Mexico,  to 
Guererro  Negro  (Bjoa  California 
Sur)  Mexico.  Round  trip  txiat 
trip  Ojo  de  Liebire  Lagoon,  Feb. 
27-28,  1994. 

Food,  lodging,  round  trip  air  trans- 
portation to  Peshawar,  and  bus 
transportatron  from  Lahore  to 
Khati,  Nov.  13-Nov.  20,  1994. 


Identity  of  foreign  dorK>r  arxJ 
government 


Spanish  Natx>nal  Railway 


Federal  RepuWic  of  Germany 


Bundestag/Bundesrat  of  ttie  Fed- 
eral Republic  of  Germany. 


German  Federal  Railway 


Spanish  Natkxial  Railway  ..... 


Bundestag^Bundesrat  of  the  Fed- 
eral Reput>lic  of  Germany. 


Mexico 


Government  of  Pakistan 


Circumstances  justifying  accept- 
ance 


Authorized       by       5       U.S.C. 
§7342(0(1  )(B)(ii). 

AuttKXized       by       5       U.S.C. 
§  7342(0(1  )(B)(ii). 

Aultionzed       t>y       5       U.S.C. 
§  7342(0(1  )(B)(i). 

AuttK>rized        t)y        5        U.S.C. 
§  7342(0(1  )(B)(M). 

Authorized        by        5        U.S.C. 
§  7342(0(1  )(B)(ii). 

Authorized       by       5       U.S.C. 
§  7342(0(1  )(B)(ii). 

Authorized       by       5       U.S.C. 
§  7342(0(1  )(B)(ii). 


Authorized        by        5        U.S.C. 
§7342(0(1){B)(i). 


AGENCY:  U.S.  AGENCY  FOR  International  Development 

Report  of  Tarigible  Gifts 


Name  and  title  of  person  accept- 
ing gift  on  tjehalf  of  ttie  U.S.  Gov- 
ernment 


J.  Brian  Atwood,  Administrator 


Gift,  date  of  acceptance  on  behalf 

of  ttie  U.S.  Government,  esti- 
mated value,  and  current  disposi- 
tk>n  or  kx:atk>n 


Wool  wall  hanging,  approx.  41"  x 
74",  multk»k)red,  river  scene. 
Reed— October  20,  1994.  Est 
Value— S250.  Retained  t>y 
AgerKy  for  offk^al  use. 


Identity  of  foreign  donor  and 
government 


Dr.  Amal  Osman,  Minister  of  In- 
surance and  Social  Affairs,  Arab 
Reput>llc  of  Egypt 


Circumstances  justifying  accept- 
ance 


Non-acceptance  woukj  have 
caused  embarrassment  to 
donor  &  U.S.  Government. 


AGENCY:  DEPARTMENT  OF  THE  AlR  FORCE 
Report  of  Tangible  Gifts 


Name  and  title  of  person  accept- 
ing gift  on  behalf  of  the  U.S.  Gov- 
ernment 


Mr.  Baueriein,  Deputy  Under  Sec- 
retary of  ttie  Air  Force  for  Inter- 
national Affairs. 

Cotonel  Samuel  H.  Ctovis,  Jr.. 
Chief,  U.S.  OffKe  of  Military  Co- 
operatk>n,  Bahrain. 

Cokxiel  Samuel  H.  Ctovis,  Jr., 
Chief,  U.S.  Office  of  Military  Co- 
operatk)n,  Bahrain. 


Gift  date  of  acceptance  on  befialf 

of  ttie  U.S.  Government,  esti- 
mated value,  and  current  disposi- 
tk>n  or  kx^tkm 


Cufflinks  (1  pair),  18  carat  goM, 
obtong.  Reed— May  10,  1994. 
Est.  Value— $295.00.  On  offkaal 
display  in  Mr.  Bauerlein's  office. 

Native  ceremonial  dagger.  Reed— 
January  13,  1994.  Est  Value— 
$200.00  Tumed-in  to  GSA, 
June  23,  1994. 

Men's  Baume  and  Mercier  wrist- 
watch.  Reed — January  13, 
1994.  .Est.  Value— $600.00. 
Turned  in  to  GSA,  June  23. 
1994. 


Identity  of  foreign  donor  and 
government 


Gen.    Tantawi, 
fense,  Egypt 


Minister    of    De- 


His  Highness  the  Amir,  Shaikh  Isa 
Bin  Salman  Al  Khalifa,  Bahrain. 


His  Highness  ttie  Anmr,  Shaikh  Isa 
Bin  Salman  Al  Khalifa,  Bahrain. 


Circumstances  justifying  accept- 
ance 


Non-acceptance  woukJ  have 
caused  embarrassment  to 
donor  &  U.S.  Government. 

Non-acceptance  woukJ  have 
caused  emtxirrassment  to 
dofxx  &  U.S.  Government. 

Norvacceptance  woukJ  have 
caused  embarrassment  to 
donor  &  U.S.  Government 
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AGENCY:  DEPARTMErfT  OF  the  Air  FORCE— Continued 
Report  of  Tangtbie  Gifts 


Name  and  title  of  person  accept- 
ing gift  on  behalf  of  the  U.S.  Gov- 
ernment 


Colonel  Sarnuel  H.  Clovis,  Jr.. 
Chief.  U.S.  Office  of  Military  Co- 
operation, Bafwain. 


Colonel  Samoel  H.  Clovis,  Jr., 
Chief,  U.S.  Office  of  Military  Co- 
operation, Bahrain. 


ktaior  General  Henry  M.  Hobgood. 
Commander,  37th  Training 
Wing,  Lackland  Air  Force  Base. 
Texas. 

Major  General  Henry  M.  Hobgood, 
Commander,  37th  Training 
Wing,  Lackland  Atr  Force  Base, 
Texas. 


Special  Agent  Joseph  G. 
Lukowski,  Commander,  Air 
Force  Office  of  Special  Inves- 
tigations. Det  614,  Yongsan 
Army  Garrison,  Seoul,  Korea. 


The  Honorable  Sheila  Widnall, 
Secretary  of  the  Air  Force,  The 
Pentagon,  Washington,  DC. 


The  Honorable  Sheila  Widnall, 
Secretary  of  the  Air  Force,  The 
Pentagon,  Washington,  DC. 


Gift,  date  of  acceptance  on  behalf 

of  the  U.S.  Government,  esti- 
mated value,  and  current  disposi- 
tion or  kKation 


Women's  Eterna  wristwatch. 
Recd-^anuary  13,  1994.  Est. 
Value— $1 .500.00.  Turned  in  to 
GSA,  June  23,  1994,  subse- 
quently purchased  by  Colonel 
Clovis. 

Women's  single-strand  pearl 
necklace.  Reed— January  13, 
1994.  Est.  Value— $3,000. 
Turned  in  to  GSA,  June  23, 
1994. 

Oil  painting  (sunset  and  religious 
temple).  Reed— May  31,  1994. 
Est.  Value— $500.00.  Turned  in 
to  GSA,  August  4,  1994.. 

Books  (2),  "Kuwait,  A  Nation's 
Story"  and  "Faces  of  Kuwait". 
Reed— November  23,  1994. 
Est.  Value— $300.00.  On  official 
display  in  37th  Training  Wing 
buiktng. 

Gift  certificates  (non  redeemable 
for  cash)  for  purchase  of  goods 
on  Korean  market.  Reed — De- 
cember 22.  1994.  Est.  Value— 
$250.00.  Donated  to  Hye-Shim- 
Won  Children's  Orphanage. 
Seoul,  Korea. 

Necklace  and  pendant  Reed- 
May  10.  1994.  Est.  Value— 
$560.00.  On  official  display  in 
the  office  of  the  Secretary  of  the 
Air  Force. 

Vase,  (90%  silver).  Reed— Feb- 
mary  22,  1994.  Est.  Value— 
$350.00.  On  official  display  in 
ttie  office  of  the  Secretary  of  the 
Air  Force. 


Identity  of  foreign  dorxx  and 
government 


His  Highness  ttie  Amir,  Shaikh  Isa 
Bin  Salnnan  Al  Khalifa.  Bahrain. 


His  Highness  the  Amir,  Shaikh  Isa 
Bin  Salman  Al  Khalifa,  Bahrain. 


Lieutenant  General  Sophoan 
Khen,  Cambodian  student.  De- 
fense Language  Institute, 
Lackland  Air  Force  Base,  Texas. 

Lieutenant  Cokxwl  Al-Zayed,  Ku- 
wait Liaison  Officer  to  Defense 
Lar^uage  Institute,  i.acklarxj  Air 
Force  Base,  Texas. 


Senior  Supenntendent  Kim  Yoog- 
Che,  Foreign  Affairs  Division  II, 
Seoul,  Korea. 


FieW  Marshall  Husien  Tantawi, 
Minister  of  Defense  &  Military 
Production.  Egypt. 


Gen.  Ranx)n  Vega  Hildago,  Com- 
mander in  Chief,  Chilean  Air 
Force. 


CircufTOtances  justifying  accept- 
ance 


Non-acceptance  would  have 
caused  enrtjarrassment  to 
donor  &  U.S.  Government. 


Non-acceptance  would  have 
caused  embarrassment  to 
donor  &  U.S.  Government. 


Norvacceptance  would  have 
caused  embarrassment  to 
donor  &  U.S.  Government. 

Non-acceptance  would  have 
caused  embarrassment  to 
donor  &  U.S.  Government. 


Attempts  to  decline  acceptance 
were  unsuccessful;  further  effort 
would  have  caused  embarrass- 
ment to  donor. 


Non-acceptance  would  have 
caused  embarrassnnent  to 
donor  &  U.S.  Government. 


Norvacceptance  woukj  have 
caused  embarrassment  to 
donor  &  U.S.  Government. 


AGENCY:  DEPARTMENT  OF  THE  ARMY 
Report  of  Tangible  Gifts 


Name  and  title  of  person  accept- 
ing gift  on  tjehalf  of  the  U.S.  Gov- 
ernment 


BG  William  P.  Tangney,  Conv 
mander,  Special  Operations 
Command  Central,  MacDill 
AFB,  Flonda  33621 . 

LTG  James  R.  Ellis,  Cdr,  Third 
United  States  Army,  Fort 
McPherson,  GA  30330-7000. 


LTG  James  R.  Ellis,  Cdr,  Third 
United  States  Army,  Fort 
McPherson,  GA  30330-7000. 


Gift,  date  of  acceptance  on  behalf 

of  the  U.S.  Government,  esti- 
mated value,  and  current  disposi- 
tion or  location 


Chrorxjsport  Universal  Diving 
Timer  Watch.  Reed— Fetxuary 
1994.  Est.  Value— $495.00. 
Pending  a  report  to  GSA.  Ap- 
proved for  official  display. 

One  Pakistani  Rug  (372"  x  572"). 
Reed— November  30,  1993. 
Est.  Value— $450.00.  Pending  a 
report  to  GSA.  Approved  for  of- 
ficial display. 

One  Egyptian  Rug  {6'/7"  x  978"). 

Reed— November     19.      1993. 

Est.  Value— $400.00.  Pending  a 

report  to  GSA.  Approved  for  of- 

I     ficial  display. 


Identity  of  foreign  donor  and  gov- 
ernment 


Prince  Abdullah  Lah  Bin  Hussein, 
Commander,  Jordanian  Special 
Forces. 


LTG  Ali  Farrakh  Khan,  Chief  of 
the  General  of  the  Pakistan 
Army. 

MG  Abdel  Lottif  Mabrouk,  Chief 
Egyptian  Training  Authority. 


Norvacceptarwe  would  have 
caused  embarrassment  to  the 
dorKK. 


NorvacceptarKe  would  have 
caused  embarrassment  to  the 
donor. 


Norvacceptance  woukJ  have 
caused  embanassment  to  \he 
donor. 
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Name  and  title  of  person  accept- 
ing gift  on  behalf  of  the  U.S.  Gov- 
ernment 


COL  William  H.  Kennedy.  III. 
ARGENT  Training  and  Security- 
Kuwait,  DOHA,  APO  AE  09889. 


GEN  Frederick  M.  Franks,  Jr.. 
Cdr,  Training  and  Doctrine 
Cmd,  Fort  Monroe,  VA  23651- 
5000. 

COL  William  H.  Kennedy,  III, 
Commarxler,  U.S.  Army  Central 
Command,  Area  Support 
Group— Kuwait,  APO  AE 
09889-9900. 

Horx)rable  Togo  D.  West,  Jr., 
Secretary  of  the  Army. 


GEN  G.R.  Sullivan,  Chief  of  Staff, 
Army,  Pentagon,  Washington, 
D.C. 

GEN  G.R.  Sullivan,  Chief  of  Staff, 
Army,  Pentagon,  Washington, 
D.C. 


Mrs.  G.R.  Sullivan,  Chief  of  StaH, 
Army,  Pentagon,  Washington, 
D.C. 


Gift,  date  of  acceptance  on  behalf 

of  tfie  U.S.  Government,  esti- 
mated value,  and  current  disposi- 
tion or  k}cation 


Gokj,  Jeweled  Indian  Necklace 
set  with  Bracelet,  Earrings,  and 
Ring.  Reed — February  10, 
1994.  Est.  Value— $600.00. 
Pending  transfer  to  GSA. 

Book,  "Japan:  An  Illustrated  Ency- 
ctopedia".  Reed— May  18. 
1994.  Est.  Value— $250.00. 
Pending  a  report  to  GSA.  Ap- 
proved for  official  display. 

Yves  Saint  Laurent  Swiss,  Stain- 
less Steel,  Quartz  Watch. 
Reed— July  25,  1994.  Est. 
Value — $675.00.  Pending  trans- 
fer to  GSA. 

GokJ  key  chain  and  cuff  links. 
Reed— May  12,  1994.  Est 
Value — $650.00.  Pending  a  re- 
port to  GSA.  Cun-entty  dis- 
played in  tfie  Office  of  the  Sec- 
retary of  ttie  Army. 

Oriental  Rug.  Reed— 1991.  Est 
Value — Unknown.  Pending  a  re- 
port to  GSA.  Approved  for  dis- 
play. 

Taurus  Model  44  Caliber  .44. 
Magnum  Pistol,  SN:  NF970833. 
Reed— August  1994.  Est 
VeUue— $449.00.  Approved  for 
display. 

Gokj  Scarab  Bettle  Bracelet. 
Reed— April  1993.  Est.  Value— 
$250.00.  Approved  for  display. 


Identity  of  foreign  dorxx  arxj  gov- 
ernment 


Wife  of  MG  Ali  Al-Mun^n.  Chief  of 
Staff  of  Kuwait  Armed  Forces. 


GEN  Tomizawa,  Chief  of  Staff, 
Japan  Ground  Self  Defense 
Force. 


MG  Ali  M.  Al-Mu'min,  Chief  of  the 
General  Staff  of  the  Kuwaiti 
Armed  Forces. 


Field  Marshal  Husien  Tantawy. 
Minister  of  Defense  and  Military 
Production,  Egypt 


Chief  of  Staff  Counterpart,  Saudi 
Arabia 


Chief  of  Staff  Counterpart.  Saudi 
Arabia. 


Mrs.  Wagida  Tantawi,  Wife,  Min- 
ister of  Defense  and  CINC 
Egyptian  Armed  Forces. 


Circumstances  justifying  accept- 
ance 


Non-acceptance  woukJ  have 
caused  embarrassment  to  the 
donor. 


Non-acceptance  woukJ  have 
caused  embarrassment  to  tf>e 
donor. 


Non-acceptance  woukJ  have 
caused  embarrassment  to  tf>e 
donor. 


Norvacceptance  wouW  have 
caused  embarrassment  to  ttie 
donor  and  U.S.  Government 


Norvacceptance  wouW  have 
caused  emt)arrassmerTt  to  ttie 
donor. 

Norvacceptar>ce  wouW  have 
caused  embarrassment  to  the 
don->r. 


fskxvacceptarKe  woukJ  have 
caused  embarrassment  to  ttie 
donor. 


AGENCY:  Department  of  the  Army 

Report  of  Travel  or  Expenses  of  Travel 


Name  and  title  of  person  accept- 
ing travel  or  travel  expenses  con- 
sistent with  the  interest  of  ttie  U.S. 
Govemment 


MG  Paul  J.  Vanderpkx)g,  Director 
of  LogistKS  and  Security  Assist- 
ance Central  Command, 
MacDill  AFB,  Flonda  33621. 

MG  Paul  J.  Vanderpkx)g,  Director 
of  LogistKS  and  Security  Assist- 
ance Central  Command, 
MacDill  AFB,  Fkxkla  33621. 

MG  Paul  J.  Vanderpkxig,  Director 
of  Logistics  and  Security  Assist- 
ance Central  Command, 
MacDill  AFB,  Ftorida  33621. 

MG  Paul  J.  Vanderploog,  Director 
of  Logistics  and  Security  Assist- 
ance Central  Command, 
MacDill  AFB,  FkMida  33621. 


Brief  description  and  estimated 
value  of  travel  or  travel  expenses 

accepted  as  consistent  with  the 

interests  of  the  U.S.  Govemment 

and  occurring  outside  the  United 

States 


Reed.— January  10-11.  1993.  Est 
Value— $700.00.  Expended  for 
hotel  room  and  meals. 

Reed.^anuary  12-13,  1993.  Est 
Value— $550.00.  Expended  for 
hotel  room  and  meals. 

Reed.— May  23-25.  1993.  Est. 
Value— $1 ,050.00.  Expended 
for  hotel  room  and  meals. 

Reed— October  04-06.  1993.  Est 
Value— $1 ,050.00.  Expended 
for  hotel  room  and  meals. 


Identity  of  foreign  donor  and 
govemment 


Minister  of  Defense  for  the  Gov- 
emment of  Bafirain. 


Minister  of  Defense  for  the  Gov- 
emment of  Bahrain. 


Minister  of  Defense  for  the  Gov- 
emment of  Bahrain. 


Minister  of  Defense  for  ttie  Gov- 
ernment of  Bahrain. 


Circumstances  justifying  accept- 
ance 


Non-acceptance      wouW  have 

caused  embarrassment  to  ttie 
donor. 

Norvacceptance      wouW  have 

caused  embarrassment  to  ttie 
donor. 

Norvacceptarx^      would  fiave 

caused  embarrassment  to  ttie 
dorxx. 

Norvacceptance      would  have 

caused  embarrassment  to  the 
donor. 
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AGENCY:  Department  of  the  Army— Continued 

Report  of  Travel  or  Expenses  of  Travel 


Narne  and  title  of  person  accept- 
ing travel  or  travel  expenses  corv 
sistent  wrtti  ttie  interest  of  ttie  U.S. 
Governnnent 


MG  Paul  J.  Vanderptoog,  Director 
of  Logistics  and  Security  Assist- 
afx»  Central  Command, 
MacDill  AFB.  Florida  33621 . 

MG  Paul  J.  Vanderptoog.  Director 
of  Logistics  and  Security  Assist- 
ance Central  CommarxJ. 
MacDill  AFB,  Florida  33621 . 


Brief  descripbon  and  estimated 
value  of  travel  or  travel  expenses 

accepted  as  consistent  with  the 

interests  of  the  U.S.  Govemment 

and  occurring  outside  the  United 

States 


Reed.— October  09-10,  1993.  Est. 
Value— $550.00.  Expended  for 
hotel  room  and  meals. 

Reed.— April  15-18.  1994.  Est. 
Value— $500.00.  Expended  for 
hotel  room. 


Identity  of  foreign  donor  and 
govemment 


Minister  of  Defense  for  the  Gov- 
emment of  Bahrain. 


Minister  of  Defense  for  the  Gov- 
emment of  Bahraia 


Circumstances  justifying  accept- 
ance 


Non-acceptance  would  have 
caused  embarrassment  to  the 
donor. 

Non-acceptance  would  have 
caused  embarrassment  to  the 
donor. 


Name  and  title  of  person  accept- 
ing gift  on  behalf  of  the  U.S.  Gov- 
emment 


Agency  employee 


AgerKy  emptoyee 


Agency  emptoyee 


Unknown,  employee 


Unkr>own,  emptoyee 


Unknown,  employee 


AGENCY:  CENTRAL  INTELLIGENCE  AGENCY 
Report  of  Tangible  Gifts— 1994 


Gift,  date  of  acceptance  on  behalf 

of  the  U.S.  Govemment,  esti- 
mated value,  arxj  current  disposi- 
tion or  location 


Identity  of  foreign  donor  and 
government 


Single      strand      of      graduated 
cultered  pearis  measunng  ap- 
proximately 3  to  8'/4mm,  with 
yellow  gold  clasp.  L:  19  inches. 
Rec'd.— 12      Jan      94.      Est. 
Value— $900.  To  be  retained  for 
official  display. 
Ladies  Eterna  wristwatch.  With  18 
karat  (750)  yellow  goto  flexible 
chain      link      bracelet      band. 
Rec'd.— 12  Jan  94.  Est  value — 
S750.  To  be  retained  for  official 
display. 
Baume  &  Mercier  Riviera  gentle- 
man's wristwatch.  With  mother- 
of-peari  face  and  gilt   Roman 
numerals   and    date    calendar, 
within   faceted   gilt   metal   and 
ttainless  steel  bezel  arxJ  match- 
ing flexible  bracelet.  Case  num- 
ber 5131.3.  Together  with  pair 
matching  cuff  links.  Rec'd.— 12 
Jan  94.  Est.  value— $1 ,500.  To 
be  retained  for  official  display. 
GoWish-onyx    figure    of    a    ram. 
Standing  on  all  fours  and  took- 
ing  to  its  left,  on  red  lacquered 
stand.  H:  of  figure  8'/fe  Inches. 
Rec'd.— Est    value— $250.    To 
be  retained  for  offtoial  display. 
Marquetry  and  engraved  bone  in- 
laid plaque  of  procession  with 
elephant  and  soWiers.  L  29% 
inches.  Rec'd.— 1  Jan  73.  Est 
Value— $250.  To  be  retained  for 
official  display. 
Quartz  specimen  gilt  metal  mount- 
ed figure  of  a  boar.  In  dustproof 
case.  H:  of  boar  7;  L:  12  inches. 
Rec'd.— 1  Jan  75.  Est  value— 
$500.  To  be  retained  for  official 
display. 


5USC7342(f)(4) 


Circumstances  justifying  accept- 
ance 


5USC7342(f)(4) 


5USC7342(f)(4) 


5USC7342(f)(4) 


Non-acceptance  wouW  have 
caused  embarrassment  to 
donor  and  U.S.  Govemment 


Non-acceptance  would  have 
caused  embarrassment  to 
donor  and  U.S.  Government. 


Non-acceptance  would  have 
caused  embarrassment  to 
donor  and  U.S.  Govemment. 


5USC7342(f)(4) 


5USC7342(f)(4) 


Non-acceptance  would  have 
caused  embanassment  to 
donor  and  U.S.  Govemment 


Non-acceptance  would  have 
caused  embarrassment  to 
donor  and  U.S.  Govemment 


Non-acceptance  would  have 
caused  embarrassment  to 
donor  and  U.S.  Govemment 
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AGENCY:  Central  Intelligence  Agency— Continued 

Report  of  Tangible  Gifts— 1994 


Name  and  title  of  person  accept- 
ing gift  on  behalf  of  ttie  U.S.  Gov- 
emment 


Gift,  date  of  acceptance  on  behalf 

of  the  U.S.  Government,  esti- 
mated value,  and  current  disposi- 
tton  or  location 


Identity  of  foreign  dorK>r  and 
governmerrt 


Circumstances  justifying  accept- 
ance 


AgerKy  Emptoyee 


Agency  emptoyee 


Admiral  W.O.  Studeman,  USN, 
Deputy  Director,  Central  Intel- 
ligerK^. 


Admiral  W.O.  Studeman,  USN, 
Deputy  Director,  Central  Intel- 
ligerKe. 


Admiral  W.O.  Studeman,  USN, 
Deputy  Director,  Central  Intel- 
ligence. 


Admiral  W.O.  Studeman.  USN. 
Deputy  Director,  Central  Intel- 
ligence. 


Agency  emptoyee 


Gentleman's  Rodo  DIastar  wrist- 
watch. With  yeltow  goto  textured 
face  and  faceted  simulated  dia- 
morxJ  stud  at  quarter  hour.  With 
gilt  metal  and  stainless  steel 
flexible  band.  Rec'd— 1  May  93. 
Est.  value — $250.  To  be  re- 
tained for  official  display. 

Rug.  106.9.  Red  ground  with  floral 
medallton  within  ftoral  border  on 
white  ground  arKi  compllmerv 
tary  guard  border  on  light  blue 
grourxj.  Rec'd— 1  May  94.  Est 
value — $750.  To  be  retained  for 
official  display. 

Silver  three-light  carxJelatxum. 
20th  Century.  Having  cast 
palmette  starxlard  supporting 
scroll  arms  cresting  in  ftoriform 
candte  sockets,  and  raised  on 
domed  base.  H:  7%;  W:  10  oz. 
Rec'd— 8  May  94.  Est  value— 
$450.  To  be  retained  for  offtotai 
display. 

Midde  Eastern  repousse  silver 
coffee  pot  contemporary.  Hav- 
ing a  bulbous  tapering  txxJy 
repoussed  arxJ  chased  with  flo- 
ral and  leafage  t>and,  with  strap 
handle  and  shaped  spout;  the 
domed  Ito  and  spear  finial.  H: 
7%  inches.  Wt.  12  oz.  Rec'd— 
12  May  94.  Est.  value— $500. 
To  t>e  retained  for  offtoial  dis- 
play. 

Enameled  and  gilt  filigree  silver 
and  apple  green  jade  bracelet 
corrtemporary.  Having  four  flexi- 
bto  panels  set  with  round  jade 
carved  with  stylized  phoenix 
birds  witfiin  filigree  rrxxjnt  with 
enameled  ftoral  arxJ  leaves  and 
blue  lavender.  Rec'd— 7  Jun  94. 
Est.  value — $750.  To  be  re- 
tained for  official  display. 

Colored  lithograph  of  Place  de  la 
Concorde.  In  burlwood  frame 
with  green  mat  914  inches. 
Rec'd— 16  May  94.  Est  value— 
$250.  To  be  retained  for  official 
display. 

Mother-of-peart  inlakj  reddish- 
Ixown  lacquer  jewelry  box,  corv 
temporary.  With  rectangular 
hinged  doomed  lid  opening  to 
view  a  rose  kid  lined  tray.  With 
renrxjvable  undertray.  Overall  In- 
laki  with  motfier-of-peari,  butter- 
flies, scrolling  vines  arxJ  ftowers. 
L  S'yfe;  H:  4'/fe  inches.  Rec'd— 
19  Jan  94.  Est  value— $250. 
To  be  retained  for  offtoial  dis- 
play. 


5USC7342(f)(4) 


Non-acceptarx^  wouto  have 
caused  emt>arrassmertt  to 
donor  and  U.S.  Govemment 


5USC7342(f)(4) 


5USC7342(f)(4) 


Norvacceptarx^e  woukl  hiave 
caused  embarrassment  to 
donor  and  U.S.  Govemment 


Norvacceptance  wouto  fuve 
caused  embarrassment  to 
donor  and  U.S.  Govemment 


5USC7342(f)(4) 


Norvacceptance  wouto  have 
caused  embarrassment  to 
donor  arxl  U.S.  Govemn»nt 


5USC7342(f)(4) 


Non-acceptance  wouto  have 
caused  embarrassnrient  to 
donor  and  U.S.  Govemment 


5USC7342(f)(4) 


5USC7342(f)(4) 


Norvacceptarx:e  wouto  have 
caused  embarrassment  to 
donor  and  U.S.  Govemment 


Norvacceptance  wouto  have 
caused  emtiarrassment  to 
dorxx  arxJ  U.S.  Goverivnerrt 
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AGENCY:  Central  Intelligence  Agency— Continued 

Report  of  Tangible  Gifts— 1994 


Name  and  title  of  person  accept- 
ing gift  on  behalf  of  tfie  U.S.  Gov- 
ernment 


Agency  employee 


R.     James     Wooteey, 
Central  Intelligence. 


Direckx, 


R.     James     Woolsey, 
Central  Intelligence. 


R.     James    Woolsey, 
Central  Intelligence. 


R.     James     Woolsey. 
Central  Intelligence. 


R.     James     Wooteey, 
Central  Intelligence. 


R.     James     Woolsey, 
Central  Intelligence. 


R.     James     Woolsey. 
Central  Intelligence. 


R.     James     Woolsey, 
Central  Intelligence. 


R.     James     Woolsey, 
Central  lntelligefx:e. 


Director, 


Gift,  date  of  acceptance  on  behalf 

of  the  U.S.  Government,  esti- 
mated value,  and  current  disposi- 
tion or  location 


Director, 


Director, 


Director, 


Director, 


Director, 


Director, 


Director, 


Identity  of  foreign  donor  and 
government 


Turquoise  faierKe  mounted  silver 
three-piece  ensemble.  Consist- 
ing of  necklace,   bracelet  and 
ring.  Each  set  with  turquoise- 
blue   cicada    mounted   parcels. 
Ree'd— 2  May  94.  Est  value— 
$500.  To  be  retained  for  offictal 
display. 
Brass  and  steel  four-barrel  per- 
cussion   pistol,    with    burtwood 
stock.  Note:  reproductron  of  the 
original.     L,     of    barrels:     5% 
inches.  Rec'd— 28  Feb  94.  Est 
value — $300.  To  be  retained  for 
official  display. 
Repousse  sterling  vase.  The  bul- 
bous   body    and    flared    neck 
repoussed  with  t>and  of  flowers 
and  leaves.  H:  6V4  indies.  Wt 
9  oz.  Rec'd— 17  Feb  94.  Est 
value — $350.  To  be  retained  for 
official  display. 
Pictonal  rug  of  Director  Woolsey. 
54.4.    Rec'd— 1    Feb   94.    Est 
value — $750.  To  be  retained  for 
official  display. 
One  volume  of  stanps.  In  goM 
txocaded    fkxal    silk    binding. 
Rec'd— 20  Jan  94.  Est.  value— 
$250.  To  be  retained  for  official 
display. 
Mother-of-peari    inlaid   black   lac- 
quer box.  Rectangular  with  re- 
movable Ikj  inlaid  with  bamtxx) 
stalks.  ^Z9'/^  inches.  Rec'd— 19 
Jan  94.  Est.  value— $350.  To 
be  retained  for  official  display. 
Partial  silk  njg.  4.9  x  3.2.  Ivory 
ground  with  floral  flekf  and  cen- 
tering oval  medallion  with  com- 
plementary fiekl  on  red  grourxl. 
Blue    spandrete.    Floral    guard 
border      on      beige      ground. 
Rec'd— 30  Mar  94.  Est.  value— 
$600.  To  be  retained  for  official 
display. 
Pair    steriing    low    candlesticks. 
Each  with  chased  candte  sock- 
ets. Each,  H:  3V4  inches.  Total 
weight   15  oz.   Rec'd— 17  Jan 
94.  Est.  value— $500.  To  be  re- 
tained for  official  dteplay. 
Inlakj  silver  plated  and  steel  dag- 
ger.    With     decorated     wood 
sheath.     L:     including    sheath 
16'/fe  inches.  Rec'd— 5  Sep  94. 
Est.   Value— $400.   To   be   re- 
tained for  official  display. 
Green  jade  single  strand  necklace 
arxj  pair  earrings.  The  necklace 
with  sixty-two  beads  measuring 
approximately    10'/fe    mm   with 
yellow  gold  oval  dasp  set  with 
cabochon  green  jade.  3  pieces. 
Rec'd— 31  Oct  94.  Est  Value— 
$1,200.  To  be  retained  for  offi- 
cial display. 


5USC7342(f)(4) 


5USC7342(f)(4) 


Circumstances  justifying  accept- 
ance 


Non-acceptance  woukl  have 
caused  embarrassment  to 
donor  and  U.S.  Government 


5USC7342(f)(4) 


5USC7342(0(4) 


5USC7342(f)(4) 


5USC7342(f)(4) 


5USC7342(f)(4) 


5USC7342(f)(4) 


NorvacceptarKe  woukj  have 
caused  embanassment  to 
donor  and  U.S.  Government 


Norvacceptance  woukj  have 
caused  embarrassment  to 
donor  and  U.S.  Go>?emment 


Non-acceptance  wouW  have 
caused  embarrassment  to 
donor  and  U.S.  Government. 

Norvacceptar)ce  wouW  have 
caused  embarrassment  to 
donor  and  U.S.  Government 


Non-acceptance      wouW      have 

.   caused      embarrassment      to 

donor  arxl  U.S.  Government. 


Norvacceptance  would  have 
caused  embarrassment  to 
donor  and  U.S.  Government 


5USC7342(f)(4) 


5USC7342(f)(4) 


Norvacceptance  woukJ  have 
caused  embarrassmerrt  to 
donor  and  U.S.  Govemment 


Non-acceptarx:e  wouW  have 
caused  embarrassment  to 
donor  and  U.S.  Govemment 


Norvacceptance  would  have 
caused  embarrassment  to 
donor  and  U.S.  Govemment 
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AGENCY:  Central  Intelligence  Agency— Continued 

Report  of  Tangible  Gifts— 1994 


Name  and  title  of  person  accept- 
ing gift  on  behalf  of  ttie  U.S.  Gov- 
ernment 


Gift,  date  of  acceptance  on  befiaif 

of  Vhe  U.S.  Government,  esti- 
mated value,  and  current  disposi- 
tkxi  or  kx:ation 


Identity  of  foreign  donor  and 
government 


CircumstarKes  justifyif>g  accept- 
ance 


R.    James    Woolsey, 
Central  IntelligerKe. 


Director, 


R.     James    Woolsey, 
Central  Intelligence. 


R.     James     Woolsey, 
Central  Intelligence. 


R.     James     Woolsey, 
Central  IntelligerKe. 


R.     James     Woolsey, 
Central  Intelligence. 


R.     James     Woolsey, 
Central  Intelligerx^e. 


R.     James     Woolsey, 
Central  Intelligence. 


R.     James     Woolsey, 
Central  Intelligence. 


R.    James    Woolsey, 
Central  Intelligence. 


R.     James     Wooteey. 
Central  Intelligence. 


Director, 


Director, 


Director, 


Director, 


Director, 


Director, 


Director, 


Director, 


Director, 


Oil  on  canvas.  Signed  in  cyritik: 
tower  rigfit  and  dated  "94;  also, 
titled,  signed  and  dated  on  re- 
verse in  cyrillk;.  2V/fe  x  35'A 
inches.  Red'd— 6  Sep  94.  Est. 
value— $500.  To  be  retained  for 
offKial  display. 

Chiesa  di  S.  Maria  a  Trevi.  Etch- 
ing. Etching.  Plate  no.  104.  In 
fruitwood  and  ebonized  frame 
with  ink  drawn  lined  mat.  7^/i  x 
12'/fe  inches.  Rec*(*— 18  Nov  94. 
Est.  value — $450.  To  be  re- 
tained for  offk:al  display. 

Silver  arxl  painted  military  figure. 
With  800-standard  mark.  H:  6 
inches.  Wt.  9  oz.  Rec'd— 16 
Nov  94.  Est.  value— $500.  To 
be  retained  for  offKial  display. 

Silver  presentatk>n  tray,  Within 
t)eaded  floral  border.  D:  11 
inches.  Wt  16  oz.  Rec'd— 12 
Oct  94.  Est.  value— $450.  To  be 
retained  for  official  display. 

Lacquered  arxJ  gilt  metal  samurai 
suit  mask,  contemporary.  H:  20 
irK:hes.  Rec'd— 19  Sep  94.  Est 
value — $500.  To  be  retair>ed  for 
official  display. 

Silver  plated  three-piece  coffee 
set  and  tray.  Consisting  of  tea- 
pot covered  sugar  bowl,  creanrv 
er  and  round  ti-ay.  H:  of  coffee 
pot  7  inches.  Rec'd — 5  Sep  94. 
Est.  value — $250.  To  be  re- 
tained for  official  display. 

Pewter  desk  ckwk/therrrxjmeter. 
D:  5V4  inches.  Rec'd— 15  Sep 
94.  Est  value— $350.  To  be  re- 
tained for  official  display. 

Steriing  three-piece  tea  set  Corv 
sisting  of  teapot,  creamer  arxJ 
sugar.  Each  with  txjibous  body 
and  chased  decoration.  Total 
weight  approximately  25  oz. 
Rec'd— 14  Sep  94.  Est.  value— 
$750.  To  t>e  retained  for  official 
display. 

Mottled  brown  agate  vase.  Urrv 
form  with  pedestal  base.  H:  10 
inches.  Rec'd — 6  Sep  94.  Est 
value — $300.  To  be  retained  for 
official  display. 

Ctoisonne  enamel  vase.  The  txil- 
bous  body  and  flared  neck  and 
pdychromed  enamel  with 
scrolling  vines,  flowers,  leaves 
against  a  mottled  red  ground, 
with  brass  ring  rim  and  t>ase. 
On  hardwood  base.  H:  overall 
14  inches.  Rec'd— 12  Apr  94. 
Est.  value— $500.  To  be  re- 
tained for  official  dteplay. 


5USC7342(f)(4) 


5USC7342(f)(4) 


5USC7342(f)(4) 


5USC7342(f)(4) 


5USC7342(f)(4) 


5USC7342(f)(4) 


5USC7342(f)(4) 


5USC7342(f)(4) 


5USC7342(f){4) 


5USC7342(f)(4) 


NorvacceptarKe  woukJ  have 
caused  emtiarrassment  to 
donor  and  U.S.  Government 


Non-acceptance  wouW  have 
caused  embarrassment  to 
donor  and  U.S.  Govemment 


Norvacceptarx»  wouk)  have 
caused  embarrassment  to 
donor  and  U.S.  Govemment 


Non-acceptarKe  wouW  have 
caused  embarrassment  to 
donor  and  U.S.  Govemment 


Norvacceptance  woukj  have 
caused  embarrassment  to 
dorx>r  and  U.S.  Govemment. 


Norvacceptarx:e  wouW  fiave 
caused  embarrassment  to 
donor  arxl  U.S.  Govemment 


Non-acceptance  wouM  have 
caused  emt^arrassment  to 
dorxx  arvj  U.S.  Govemment 

Norvacceptance  woukj  have 
caused  embarrassment  to 
donor  and  U.S.  Govemment 


Norvacceptance  woukj  have 
caused  embarrassment  to 
dorxx  and  U.S.  Govemment 


Non-acceptance  woukJ  have 
caused  embarrassn>ent  to 
dorxjr  and  U.S.  Govemment. 
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Name  and  title  of  person  accept- 
ing gift  on  behalf  of  the  U.S.  Gov- 
ernment 


R.     James     Wooteey, 
Central  Intelligence. 


Director, 


R.     James     Woolsey, 
Central  Intelligence. 


Director, 


R.     James     Woolsey, 
Central  Intelligence. 


Director, 


R.  James  Woolsey 


R.  James  Woolsey 


AGENCY:  Central  Intelligence  Agency— Continued 

Report  of  Tangible  Gifts— 1994 


Gift,  date  of  acceptance  on  Ijehalf 

of  the  U.S.  Government,  esti- 
mated value,  and  cun'ent  disposi- 
tion or  location 


R.     James    Woolsey, 
Central  Intelligence. 


R.     James     Woolsey, 
Central  Intelligence. 


Director, 


Director, 


R.     James     Woolsey, 
Central  Intelligence. 


Director, 


Identity  of  foreign  donor  and 
goverrvnent 


Serpentne  dragon  boat.  Support- 
ing       central        pagoda-form 
pavillion  with  shaped  flags  and 
calligraphy.  On  hardwood  stand. 
L:   15  inches.   Rec'd— 30  Aug 
94.  Est.  value— S500.  To  be  re- 
tained for  official  display. 
Interior   glass  painted  orb,   20th 
Century.  Painted  with  continu- 
ous   rrxjuntainous    river    land- 
scape with  boats,  figures  and 
bridge.  On  hardwood  stand.  D: 
of  ball  approximately  4  inches. 
Rec'd— 31  Aug  94.  Est  value— 
S400.  To  be  retained  for  offiaal 
display. 
Famine   rose   medallion  tea   set, 
contemporary.     Consisting     of 
teapot,  covered  sugar,  creamer, 
six  cups  arxj  six  saucers.  Each 
polychrome  decorated  with  la- 
dies in  garden  within  floral  and 
gilt  border.  Rec'd— 30  Aug  94. 
Est.    value— $350.    To   be    re- 
tained for  official  display. 
Cloisonne  enamel  vase,  conterrv 
porary.        Pear-shaped       and 
polychrome      enameled      with 
chrysanthemums     and     peony 
branches  against  a  blue  ground 
with  brass  ring  tase.  On  hard- 
wood  stand.    H:   overall    ^V/2 
inches.  Rec'd— 30  Aug  94.  Est. 
value — $450.  To  be  retained  for 
official  display. 
Gentleman's  Fred  Date  Calendar 
Force  X  wristwatch.  With  pewter 
dial  and  gilt  metal  hour  Indica- 
tofs.  Within  rope  and  cog  bezel 
with     black     alligator     band. 
Rec'd— 20  Jun  94.  Est.  value— 
S350.  To  be  retained  for  official 
display. 
Pewter    mounted    horn    covered 
vessel.  H:  10  inches.  Rec'd— 2 
Jul  94.  Est.  value— $500.  To  be 
retained  for  official  display. 
Middle  Eastern  repousse  and  fili- 
gree silver  Kens.  The  shaped 
handle  fitted  in  repousse  and  fil- 
igree silver  sheath  with  scrolling 
vines  arxl  geometric  pattern.  L: 
11%    inches.    Rec'd— 12    May 
94.  Est.  value— $500.  To  be  re- 
tained for  official  display. 
Pair  si^er  three-light  candelabra, 
20th     Century.     Having     cast 
palmette    standard    supporting 
scroll  arms  cresting  in  floriform 
candle  sockets,  and  raised  on 
domed    base.    Each,    H:    7'/fe 
inches.    Total    weight    20    oz. 
Rec'd— 2  May  94.  Est.  value— 
$900.  To  be  retained  for  official 
display. 


5USC7342{f)(4) 


5USC7342{f)(4) 


Circumstances  justifying  accept- 
ance 


Norvacceptance  would  have 
caused  embarrassment  to 
donor  and  U.S.  Government. 


Norvacceptance  would  have 
caused  embarrassment  to 
donor  and  U.S.  Government. 


5USC7342(f)(4) 


5USC7342{f)(4) 


Norvacceptance  would  have 
caused  embarrassment  to 
donor  and  U.S.  Govemment. 


5USC7342(f)(4) 


5USC7342(f)(4) 
5USC7342{f)(4) 


Norvacceptance  would  have 
caused  embarrassment  to 
donor  and  U.S.  Government. 


Norvacceptance  would  have 
caused  embarrassment  to 
donor  and  U.S.  Government. 


5USC7342(f){4) 


Non-acceptarKe  would  have 
caused  embarrassment  to 
donor  and  U.S.  Govemment. 

Norvacceptance  would  have 
caused  embarrassment  to 
donor  and  U.S.  Govemment. 


Non-acceptance  would  have 
caused  embarrassment  to 
donor  and  U.S.  Govemment. 


Federal  Register  /  Vol.  60,  No.  Ill  /  Friday,  June  9,  1995  /  Notices 


30663 


AGENCY:  Central  Intelligence  Agency— Continued 

Report  of  Tangible  Gifts— 1994 


Name  and  title  of  person  accept- 
ing gift  on  behalf  of  the  U.S.  Gov- 
emment 


Gift,  date  of  acceptance  on  behalf 

of  the  U.S.  Govemment,  esti- 
mated value,  and  current  disposi- 
tion or  kx:atk>n 


Identity  of  foreign  donor  and 
government 


Circumstarx«s  justifying  accept- 
ance 


R.     James    Woolsey, 
Central  Intelligence. 


R.     James    Woolsey, 
Central  Intelligence. 


Director, 


Director, 


R.     James     Woolsey, 
Central  Intelligence. 


Director, 


R.     James     Woolsey, 
Central  Intelligence. 


Director, 


Agency  emptoyee 


7 


Agency  employee 


R.     James     Woolsey,     Director, 
Central  Intelligence. 


R.     James    Woolsey,     Director, 
Central  Intelligence. 


Watercotor  on  paper.  Framed 
28'/fe  X  17V4  inches.  Rec'd— 18 
Jan  94.  Est.  value— $500.  To 
be  retained  for  official  display. 

Coral  graduated  necklace  and  pair 
earrings.  The  fifty-two  grad- 
uated beads  measuring  approxi- 
mately lO'/fe  to  13.3mm;  with 
yeltow  gokj  oval  clasp,  set  with 
cabochon  coral  and  pair  cabo- 
chon  pierced  type  earrings  with 
yeltow  gold  mount.  L:  24  inches. 
Rec'd— 12  Apr.  94.  Est.  value — 
$900.  To  be  retained  for  official 
display. 

EmbrokJered  black  velvet  ceremo- 
nial robe  and  hat.  The  txxder 
worked  in  trellising  vir>es  arvj 
flowers  in  red,  t>lue  and  green, 
outlined  in  white  and  burgurxjy 
zigzag  pattern.  Rec'd — 7  Sep 
94.  Est.  value— $350.  To  be  re- 
tained for  official  display. 

Etching  and  aquatint  in  cotor.  In 
gilt  frame.  7',<?  ^2^/^  inches. 
Rec'd— 15  Nov  94.  Est.  value— 
S400.  To  be  retained  for  offk:ial 
display. 

Must  de  Carter  gentleman's  wrist- 
watch.  With  whit^  dial  and  blue 
steel  harxlle  and  gilt  steel  t>ezel 
dial  and  flexible  bracelet.  Num- 
bered 1989/92.  Rec'd— 12  April 
93.  Est.  value— $1 ,000.  To  be 
retained  for  offcial  display. 

Middle  Eastern  repousse  silver 
coffee  pot.  The  txilbous  txxJy 
repoussed  with  band  of  ftowers 
and  diamond  shaped  band  with- 
in scroll  handle  shaped  spout 
with  hinged  lid  with  spike  finial. 
H:  7%  inches.  Wt.  10  oz. 
Rec'd— 10  Dec  94.  Est.  value— 
$500.  To  be  retained  for  official 
display. 

Replica  of  an  eariy  rowing  sailing 
ship.  In  dustproof  case.  L  ap- 
proximately 18  inches.  Rec'd— 
15  Dec  94.  Est.  value— $750. 
To  be  retained  for  official  dis- 
play. 

Middle  Eastern  repousse  silver 
large  coffee  pot.  The  bultx>us 
body  and  elongated  neck 
repoussed  with  t>and  of  flowers 
and  geometric  devices  with 
strap  handle  and  hinged  Iklded 
shaped  spout;  \he  hinged 
domed  M  with  spike  finial.  H: 
13  inches.  Wt.  43  oz.  Rec'd— 
10,  Dec  94.  Est.  value— $1 ,500. 
To  be  retained  for  offk:ial  dis- 
play. . 


5USC7342(f)(4) 


5USC7342(0(4) 


Norvacceptarx^  woukj  have 
caused  embaaassment  to 
doTKX  and  U.S.  Govemment 

Norvacceptance  vMxid  have 
caused  embarrassment  to 
donor  and  U.S.  Govemment. 


5USC7342  (f)(4) 


Norvacceptarx%  wouW  have 
caused  embarrassment  to 
donor  and  U.S.  Govemment. 


5USC7342(0(4) 


5USC7342(f)(4) 


5USC7342(f)(4) 


Norvacceptance  woukJ  have 
caused  embarrassment  to 
dorxx  and  U.S.  Govemment 


Norvacceptance  would  have 
caused  embarrassment  to 
dorxx  arxl  U.S.  Govemment 


Non-acceptarKe  woukJ  have 
caused  embarrassment  to 
donor  and  U.S.  Govemment. 


5USC7342(f)(4) 


5USC7342(f)(4) 


Norvacceptance  woukJ  f^ve 
caused  embarrassment  to 
donor  arxJ  U.S.  Govemment 


Norvacceptance  woukj  have 
caused  embanassment  to 
dOTKX  and  U.S.  Govemment 
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AGENCY:  CEhfTRAL  I^4TELLIGENCE  AGENCY— Continued 
Report  of  Tangibte  Gttts— 1994 


AGENCY:  Central  Intelligence  Agency— Continued 

Report  of  Tangible  Gifts— 1994 


Name  and  title  of  person  accept- 
ing gift  on  behalf  of  tfie  U.S.  Gov- 
ernment 


R.     James     Wooteey, 
Central  Intelligence. 


Director, 


R.     James     Woolsey. 
Central  InteHtgence. 


Director. 


Gift,  date  of  acceptance  on  behalf 

of  the  U.S.  Government,  estn 
mated  value,  and  current  disposi- 
tion or  location 


R.     James     Woolsey, 
Central  IntelligerKe. 


Director, 


R.     James     Woolsey, 
Central  Intelligence. 


R.     James     Woolsey, 
Central  Intelligence. 


Director, 


Director, 


R.     James     Woolsey, 
Central  Intelligence. 


R.     James     Wootsey, 
Central  InteUigerwe. 


Director, 


Director, 


Identity  of  foreign  donor  and 
governmerrt 


Parcel  gHt  silver  incense  burner. 
The      squared      flared      body 
chased  with  flowenng  vines  in 
gilt  metal,  arxJ  raised  on  four  gilt 
metal  pilasters,  on  silver  tase 
etched   with   conforming   vines 
arxJ  leaves.  H:  10  Incfies.  Wt. 
26  oz.  Rec'd— 7  Dec  94.  Est. 
value— $1 ,500.  To  be  retained 
for  official  display. 
Silver  box.  Circa  1993.  Rectangu- 
lar with  hinged  lid  engraved  and 
chased  with  quadrant  depicting 
the     Roman    Theater,     Aman; 
Garden   Triclinium,    Petra;   tfie 
South    Theater,    Jerash;    and 
Eddeer  at  Petra.  The  sides  en- 
gine turned;  the  interior  with  gilt 
lid  having   a  cornet  engraved 
monogram  and  wood  lined  inte- 
rior.   L:    9;    W:    6'/fe;    H:    2'/fe 
inches.   Gross   weight   42   oz. 
Rec'd— 7  Dec.  94.  Est.  value— 
$2,500.  To  be  retained  for  offi- 
cial display. 
Three-piece  graduated  Kens  set 
Each   with   floral    and   leafage 
repousse  harxjies  arxJ  sheattis. 
L:    from    13'/i    to    16    inches. 
Rec'd— 5  Dec  94.  Est  value- 
Si  .200.  To  be  retained  for  offi- 
cial display. 
Molded  crystal  plaque  of  woman 
in    Gothic     nictie.     Numbered 
0293.   Inscribed  indistinctly.  H: 
9%  inches.  Rec'd— 5  Dec  94. 
Est.    value— $400.    To   be    re- 
tained for  official  display. 
Pair  silver  carxjiesticks.  Each  with 
bulbous  body  and  shaped  carv 
die  socket  and  raised  on  round 
domed  base  ending  on  three 
scroll  feet.  Each,  H:  9%  inches. 
Total  weight  12  oz.   Rec'd — 4 
Dec  94.  Est.  value— $500.  To 
be  retained  for  official  display. 
Silver    presentation    tray,    within 
molded  border  cast  with  leaves 
and  fkjwers.  D:  10  inches.  Wt 
16  02.  Rec'd— 3  Dec  94.  Est. 
value — $500.  To  be  retained  for 
official  display. 
Repousse  silver  box.  Compressed 
oval-form  with   floral   repousse 
hinged  lid  and  body  arxJ  raised 
on  four  cast  floral  feet   L:  8 
inches.   Wt.    19   oz.    Rec'd— 2 
Dec  94.  Est.  value— $600.  To 
be  retained  for  official  display. 


5USC  7342(f)(4) 


5USC  7342(f)(4) 


Circumstances  justifying  accept- 
ance 


Norvacceptance  would  have 
caused  embarrassnr>ent  to 
dorx>r  and  U.S.  Government. 


y 


5USC  7342(f)(4) 


Non-acceptance  would  have 
caused  embarrassment  to 
donor  arxJ  U.S.  Government. 


Name  and  title  of  person  accept- 
ing gift  on  behalf  of  the  U.S.  Gov- 
ernment 

Gift  date  of  acceptance  on  behalf 

of  the  U.S.  Government,  esti- 
•  mated  value,  and  current  disposi- 
tion or  k>cation 

Identity  of  foreign  dorxx  and 
government 

Circumstances  justifying  accept- 
ance 

Admiral   W.O.    Studeman,    USN, 
Deputy  Director.  Central  Intel- 
ligence. 

William  E.  Colby.  Former  Director, 

Model  of  a   rowing   sailtx>at   In 
dustproof    case.     L:     approxi- 
mately   19    inches.    Rec'd— 15 
Dec  94.  Est.  value-$750.  To 
be  retained  for  official  display. 
Rode  (Mexican,  20th  Cen- 

5USC7342(f)(4)  

5USC7342(f)(4) 

Non-acceptance      wouW      have 
caused      embarrassment      to 
donor  and  U.S.  Government 

Norvacceptance      wouW      have 
caused      emban-assment      to 
donor  and  U.S.  Government 

Central  Intelligence. 

tury).     Rural    Landscape    with 
Farmhouse   and   Mountains   in 
Distance.   Signed   Rode   k>wer 
right  Oil  on  canvas.  Framed.  12 
X   16.   Rec'd-1   Jan  75.   Est 
value— $500.  To  be  retained  for 
official  display. 

AGENCY:  Department  of  Commerce 

Report  of  Tangible  Gifts 


Name  and  title  of  person  accept- 
ing gift  on  behalf  of  the  U.S.  Gov- 
ernment 


Ronakj   H.    Brown,    Secretary   of 
Commerce. 


5USC  7342(f)(4) 


5USC  7342(f)(4) 


Norvacceptarxx  would  fiave 
caused  embarassment  to 
dorxK  and  U.S.  Government 


NorvacceptarKe  would  have 
caused  emtiarrassment  to 
donor  and  U.S.  Government 


Non-acceptance  wouW  have 
caused  embarrassment  to 
donor  and  U.S.  Government 


RonaW   H.    Brown,   Secretary   of 
Commerce. 


RortakJ   H.    Brown,    Secretary   of 
Commerce. 


Gift,  date  of  acceptance  on  behalf 

of  ttie  U.S.  Government,  esti- 
mated value,  and  current  disposi- 
tion or  kx^tion 


12"x14"  sarxl  painting  of  ttie 
Great  Wall  of  China,  framed  in 
omate  goM/white  freune; 
Reed.— August  28,  1994;  Est 
Value— $300;  Reporting  to  DOC 
September  14,  1994  pending 
transfer  to  GSA. 

Carved  Jade  Ornamerrt  on  a 
wooden  base;  Reed. — August 
31,  1994;  Est.  Value— $325; 
Reported  to  DOC  September 
14,  1994;  Approved  for  official 
use. 

Dragon  sfiaped  vessel  with  a 
glass  and  wood  cover;  Reed.— 
September  7,  1994;  Est 
Value— $325;  Reported  to  DOC 
September  14,  1994;  Approved 
for  official  use. 


Identity  of  foreign  dorx>r  arxl 
goverrvnent 


Li  Qiyan,  Mayor  of  Beijing  Munici- 
pality, People's  Republk:  of 
China. 


H.E.  Hu  Qili,  Minister  of  Elec- 
t-ones, Beijing,  People's  Re- 
putiK  of  China. 


H.E.  Chulsu  Kim,  Minister  of 
Trade,  Industry  and  Energy,  Re- 
pJtAic  of  Korea,  Kyunggi-do, 
Korea 


Circumstances  justifying  accept- 
,     ance 


Non-acceptar)ce  wouM  have 
caused  embarrassment  to 
donor  arxl  U.S.  Government 


Non-acceptance  would  have 
caused  embarrassment  to 
donor  arxl  U.S.  Government. 


Norvacceptance  woukl  have 
caused  emt>arrassment  to 
dorxx  and  U.S.  Government 


5USC7342(0(4) 


5USC7342(f)(4) 


AGENCY:  Department  of  Defense 

Report  of  Tangible  Gifts 


Norvacceptance  wouW  have 
caused  embarrassment  to 
donor  arxl  U.S.  Government 


Norvacceptance  woukl  have 
caused  embarrassment  to 
donor  and  U.S.  Government. 


Name  and  title  of  person  accept- 
ing gift  on  behalf  of  the  U.S.  Gov- 
ernment 


Lt  Gen.  Wesley  K.  Clartc,  Amny 
Director,  Strategic  Plans  and 
Polcy,  The  Joint  Staff. 


Lt.  Col.  Steven  L.  Neely,  Army 
Country  Director  for  Jordan 
(International  Security  Affairs). 


Gift,  date  of  acceptance  on  behalf 

of  the  U.S.  Government,  esti- 
mated value,  arxl  current  disposi- 
tion or  kx:atkxi 


Pistol  (9  mm).  Reed— August  27. 
1994.  Est.  Value— $500.  Ap- 
proved for  historical  item  display 
in  Europe  at  EUCOM  Head- 
quarters. 

Favre  Leuba  mens  wristwatch. 
Serial  Number  F43-200-531  in 
a  green  box,  approx. 
43A"x4V4"x2'/fe"  with  King's 
Crown  on  top.  Reed— June  30, 
1994.  Est.  Value— $650.  Deliv- 
ered to  GSA  December  29, 
1994. 


Identity  of  foreign  donor  arxl 
government 


General    Ratko    Mladic, 
Serb  Army. 


King  Hussein  of  Jordan 


Bosnian 


Circumstances  justifying  accept- 
ance 


Non-acceptarKe  woukl  have 
caused  embarrassment  to 
donor  and  U.S.  Government 


Norvacceptance  woukl  have 
caused.^  embarrassment  to 
donor  and  U.S.  Govemment 
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AGENCY:  Department  of  Defense— Continued 

Report  of  Tangibte  Gifts 


AGENCY:  Department  of  Defense— Continued 

Report  of  Tangibte  Gifts 


Name  and  title  of  person  accept- 
ing gift  on  behalf  of  the  U.S.  Gov- 
ernment 


Admiral  WMIiam  A.  Owens,  USN, 
Vice  Chairman  of  the  Joint 
Chiefs  of  Staff. 

WiWam  J.  Perry,  Secretary  of  De- 
fense. 


William  J.  Perry,  Secretary  of  De- 
fense. 


Gift,  date  of  acceptance  on  behalf 

of  the  U.S.  Government,  esth 
mated  value,  and  current  disposi- 
tion or  location 


Identity  of  foreign  donor  and 
government 


William  J.  Peny.  Secretary  of  De- 
fense. 


William  J.  Perry,  Secretary  of  De- 
fense. 


Mrs.  William  J.  Perry,  wife  of  Sec- 
retary of  Defense. 


William  J.  Peny,  Secretary  of  De- 
fense. 


Pakistani  Rug  (approx.  4'1"x5'8"), 
Reed— April      1,      1994.      Est 
Value— $2,000.  Approved  for  of- 
ficial display. 
Pakistani   Rug   (approx.   4'1"  by 
4'1"x5'8")  Rec6— April  1,  1994. 
Est.   Value— $2,000.   Approved 
for  official  display. 
Bronze-tone  plaque  mounted  on 
red   vetour,   with    metal   eagle 
mounted    on    red.    white    and 
black  stripes,  and  a  chariot  and 
presentation     plaque     on     it, 
approx.  9'/j"x6=y4".  in  red  ve- 
kxir  case;  Goldplated  hand  held 
fire  arm  with  cleaning  acces- 
sories arxj  ammunition.  Number 
11EE71    (Helwan   CAL   9   MM, 
(A.R.E);    Egyptian   Rug.   Multi- 
cokx.    Reed— May    10,    1994. 
Est.   Value— $1 ,390.   Approved 
for  official  display. 
GokJ  cufllinks  and  goW  key  chain 
with  Egyptian  scroll  writing,  in  a 
black   vetour   case   with   silver 
trim.  Reed— April  11.  1994.  Est 
Value — $500.  Approved  for  oWi- 
cial  display. 
Zeiss  Binoculars  (approx.  4"  x  4") 
8    X    20    BT'P*,    NR    497279 
(522040).    Two    tone    Gray    in 
BlackyWhrte  box.  Reed— May  2, 
1994.    Est.    Value— $450.    Ap- 
proved for  offk:ial  display. 
Bracelet.  22  kt.  GoW  with  alternat- 
ing   cartouches    and    scarabs 
links  in  green  vetour  case  with 
silver    trim.     Reed— May     10, 
1994.    Est.    Value— S500.    Ap- 
proved for  official  display. 
Silver  hand  gun  (Serial  Number 
PX0485A)  with  ammunitton  and 
presentatton  plate  in  a  wooden 
box   with   glass   front,   approx. 
9'/fe"  wide  2'/fe"  tall.  Enclosed  in 
green  denim  bag  with  blue  pad- 
ding and  two  canying  handles; 
Four    black    wooden    platters, 
hand  painted,  mutti-cotored  with 
black   background   (1)   approx. 
7%"  across,  (2)  approx.  11%" 
across;     (3)     approx.      14%" 
across  and  (4)  approx.   19%" 
across;    Two    black    wooden 
boxes,  hand  painted  (approx.  7" 
wide  2% '  high,  and  1 1 V*"  wide 
2%"   high),   mutti-cotored   with 
black    background;   Ten    Wack 
wooden    eggs,    hand    painted, 
multi-colored  with  black   back- 
ground; White  with  red  embroi- 
dery   linen   tablecloth,    approx. 
110"  X  72"  with  six  matching 
napkins,    approx.    ^Vti'    11". 
Reed— June     14,     1994.     Est. 
Value— $695.  Delivered  to  GSA 
December  29.  1994. 


General  Abdul  Waheed,  Chief  of 
the  Army  Staff,  Pakistan. 


General  Abdul  Waheed,  Chief  of 
the  Army  Staff,  Pakistan  Amiy. 

FieW  Marshal  Mohamed  Husein 
Tantawy,  Minister  of  Defense 
and  Military  Productton  of  Egypt 


Circumstances  justifying  accept- 
ance 


Name  and  title  of  person  accept- 
ing gift  on  behalf  of  the  U.S.  Gov- 
ernment 


Norvacceptance  wouW  have 
caused  embarrassment  to 
donor  and  U.S.  Government 

Non-acceptance  wouW  have 
caused  embarrassment  to 
donor  and  U.S.  Government. 

Norvacceptance  woold  have 
caused  embarrassment  to 
donor  and  U.S.  Government. 


William  J.  Perry.  Secretary  of  De- 
fense. 


William  J.  Perry,  Secretary  of  De- 
fense. 


WUham  J.  Perry,  Secretary  of  De- 
fense. 


Fiekj  Marshal  Mohamed  Husein 
Tantawy,  Minister  of  Defense 
and  Military  Productton  of  Egypt 


Voiker  Ruehe,  Minister  of  Defense 
of  Germany. 


FieW  Marshal  Mohamed  Husein 
Tantawy,  Minister  of  Defense 
and  Military  Production  of  Egypt 


Amy   General   Vitaliy   Radetsky, 
Minister  of  Defense  of  Ukraine. 


tJon-acceptar>ce  would  have 
caused  embarrassment  to 
donor  and  U.S.  Government. 


Non-acceptance  would  have 
caused  embarrassment  to 
donor  and  U.S.  Government 


Non-acceptance  woukj  have 
caused  embarrassment  to 
donor  and  U.S.  Government 


Norvacceptance  woukJ  have 
caused  embarrassment  to 
donor  and  U.S.  Government. 


General  John  M.  Shalikashvili, 
Chairman.  Joint  Chiefs  of  Staff, 
and  Mrs.  Shalikashvili. 


Walter  B.  Slocomt*.  Under  Sec- 
retary of  Defense  (Policy). 


Walter  B.  Stocombe,  Under  Sec- 
retary of  Defense  (Poltoy). 


Frederick  C.  Smith,  Director,  Near 
Eastern  and  South  Asian  Af- 
fairs, Regtonal  Security  Affairs. 


Frank  G.  Wisner,  Under  Seaetary 
of  Defense  (Poltoy). 


Gift,  date  of  acceptance  on  behalf 

of  the  U.S.  Government,  esti- 
mated value,  and  current  disposi- 
tton  or  tocation 


Decorative  Vase  26"  with  goto 
trim/handpainted.  Reed — July 
18,  1994.  Est.  Vahje— $250. 
Approved  for  Official  Display. 

Black  Sarr^onite  brief  case  with 
combination  took;  Ctothing: 
Baedlae-suit  to  inckxle: 
Galabiyya-robe;  Kafiyya-head 
ctoth.  agayla-tjand  (size  48); 
Cartier  watch  with  brown  leattier 
band  arxf  matching  pen  set 
Reed— October  14,  1994.  Est 
Value — $930.  Approved  for  Offi- 
cial Display. 

Harxl-crafted  porcelain  horse  on 
wooden  base;  String  of  Jade 
Beads  with  single  Jade  Bead 
clip  earrings  in  red  vetour  box. 
Reed  Novemtier  2,  1994.  Est 
Value— $335.  Approved  lor  Offi- 
cial Display. 

Double  barrel  shotgun.  Serial 
Number  2962-1989  (in  Arabto) 
in  green  case;  Silver  cartouche 
(personalized);  Two  scarab 
necklaces;  Goto  cartouche  key 
cfiain,  cuff  links,  arxl  tie  bar 
(personalized);  Copper  plate. 
Reed— December  4.  1994.  Est. 
Value— $2,310.  Approved  for 
Offcial  Display. 

Small  Oriental  Rug  (Z'ti'  x  4"— 
Gray  with  red);  Copper  Plate; 
Plaque.  Reed— December  7, 
1994.  Est.  Value— $770.  Ap- 
proved for  Offtoial  Display. 

Plaque:  Plate  (Jade);  Large  Ori- 
ental (Silk)  Rug  (Beige,  6'  x  A,'). 
Reed — December  7,  1994.  Est 
Value— $1560.  Approved  for  Of- 
ficial Display. 

Men's  silver  and  goto  Baume  and 
Mercier,  Geneve  wristwatch 
with  Bahrain  Defense  Force 
emblem  on  the  face.  It  is  in  a 
gray  tri-foto  box;  Single  strand 
of  graduated  cultured  pearls 
with  1 8  kt.  goto  dasp  In  a  black 
velvet  case.  Reed — January  20, 
1994.  Est.  Value— $1,050.  De- 
livered to  GSA  December  29, 
1994.. 

Pakistani  rug,  approximately  Z^h! 
X  5',  Beige,  pink  and  blue. 
Reed— April  1,  1994.  Est. 
Value— $750.  Approved  for  Offl- 
ctal  Display. 


Identity  of  foreign  donor  arto 

government 


Minister     of     Nattonal     Defense 
Gheorghe  Tinea. 


Jaber  Al-Ahmed  Al-Sabah,  Amir  of 
Kuwait. 


Chief  of  the  General  Staff,  Min- 
istry of  National  Defense  Re- 
pubHc  of  China  arto  Mrs.  Liu 
Ho-Chien. 


Lieutenant  General  Salah  Hatoy, 
Chief  of  Staff  of  the  Armed 
Forces,  Egypt 


Lieutenant  General  Mumtaz  Gul, 
11th  Corps  Commander,  Paki- 
stan. 


General  Abdul  Waheed.  Chief  of 
the  Army  Staff.  Pakistan. 


Lieutenant  General  Kfialifa  bin 
Ahmad  Al  Khalifa.  Minister  of 
Defense,  Deputy  Commander- 
irvChief  Bahrain. 


General  Abdul  Waheed,  Chief  of 
the  Amrty  Staff,  Pakistan. 


Circumstances  justifying  accept- 
ance 


Non-acceptar>ee  wouto  have 
caused  embarrassment  to 
donor  and  ttie  U.S.  Govenv 
ment 

Norvacceptance  wouto  have 
caused  embarrassment  to 
donor  and  ttie  U.S.  Govenrv 
ment 


Norvacceptance  wouto  have 
caused  embanassment  to 
dorxx  and  the  U.S.  Govenv 
ment 


Norvacceptarx^e  wouto  have 
caused  embarrassment  to 
donor  and  tfie  U.S.  Goverrv 
ment 


Norvacceptance  wouto  have 
caused  embarrassment  to 
donor  arxj  the  U.S.  Goverrv 
ment 

Norvacceptance  wouto  have 
caused  embarrassment  to 
dorxK  and  the  U.S.  Govern- 
ment 

Non-acceptance  wouto  have 
caused  embarrassment  to 
dorKX  and  tfie  U.S.  Goverrv 
ment 


Non-acceptance  wouto  have 
caused  embarrassment  to 
dorxv  and  tfie  U.S.  Goverrv 
ment 
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AGENCY:  Department  of  Defense 

Report  of  Travel  of  Expenses  of  Travel 


Name  and  title  of  person  accept- 
ing travel  or  travel  expenses  corv 
sistent  vyith  the  Interests  of  the 
U.S. 
Goverrwnent 


Ll  Gen.  Thomas  G.  Rhame,  USA, 
Director,  Defense  Security,  As- 
sistance Agency. 


Brief  description  and  estimated 
value  of  travel  or  travel  expenses 
accepted  as  consistent  with  the 
interest  of  the  U.S.  Government 
and  occurring  outside  the  United 
States 


Recd-Oanuary  4-5.  1994.  Est. 
Value— $494.  Expended  for  air- 
fare and  meals. 


Identity  of  foreign  donor  and 
government 


Government  of  Saudi  Arat)ta 


Circumstances  justifying  accept- 
ance 


To  attend  and  meeting  to  discuss 
Saudi  Arabia's  Foreign  Military 
Sales  Program. 


AGENCY:  BOARD  OF  GOVERNORS  OF  THE  FEDERAL  RESERVE  SYSTEM 

Report  of  Tangible  Gifts 


Name  and  title  of  person  accept- 
ing gtft  on  behalf  of  the  U.S.  Gov- 
emmerrt 


Alan  Greenspan.  Chairman 


Louise  Roseman,  Associate  Direc- 
tor, Division  of  Resen/e  Bank 
Operations  and  Payment  Sys- 
tems. 


Gift,  date  of  acceptance  on  behalf 

of  the  U.S.  Government,  esti- 
mated value,  and  current  disposi- 
tion or  location 


Gold  commemorative  medallion 
and  book  "LaBanca  D'ltalia  100 
Anni."  Received:  December  14, 
1993.  Est.  Value  obtained  as  of 
February  1.  1994:  $700.  Re- 
tained for  display. 

Unframed  oil  painting  on  canvas. 
Received:  January  13,  1994. 
Est.  Value:  $225.  Retained  for 
display. 


Identity  of  foreign  dorxx  and 
government 


Circumstances  justifying  accept- 
ance 


Bank  of  Italy. 


Mr.  Haryono.  Managing  Director, 
Bank  of  Indonesia. 


To  have  refused  woukJ  have 
caused  offense  or  embarrass- 
menL 


Presented  at  ceremony.  Non-ac- 
ceptance woukJ  have  caused 
emt>arrassment  to  dorwr. 
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AGENCY:  Department  of  Health  and  Human  Services 

Report  of  Tangible  Gifts 


Name  and  title  of  person  accept- 
ing gift  on  t)ehal1  of  the  U.S. 
Government 


Donna  E.  Shalala.  Secretary 


Gift,  date  of  acceptance  on  behalf 

of  the  U.S.  Government,  esti- 
mated value,  and  current  disposi- 
tion or  location 


Mother-of-pearl  box  with  blue 
presentation  case.  Reed. — No- 
vember 26,  1994.  Est.  Value— 
$350.  Disp.— Retair)ed  for  offi- 
cial display.. 


Identity  of  foreign  donor  arxj 
government 


Yassir  Arafat.  Chairman,  Palestine 
Liberation  Organization. 


Circumstances  justifying  accept- 


Non-acceptance  would  have 
caused  the  dorvx  embarrass- 
ment 


AGENCY:  U.S.  DEPARTMENT  OF  THE  INTERIOR 
Report  of  Tangible  Gifts 


Name  and  title  of  person  accept- 
ing gift  on  behalf  of  ttie  U.S.  Gov- 
emment 


Bruce  Babbitt,  Secretary,  U.S.  De- 
partment of  the  Interior. 


Gift,  date  of  acceptance  on  behalf 

of  the  U.S.  Government,  esti- 
mated value,  arxJ  current  disposi- 
tion or  kx^tion 


GoM  Cup.  Reed— May  8,  1994. 
Est.  Vaue — $500.  Displayed  in 
Secretary's  Immediate  Office. 


Identity  of  foreign  dorxx  and  gov- 
ernment 


Secretaria  Carpizo  Mexico 


Circumstances  justifying  accept- 


Non-acceptance  woirid  have 
caused  embarrassment  to 
donor  and  the  U.S.  Goverrv 
ment 


AGENCY:  Department  of  Justice 

Report  of  Tangible  Gifts 


Name  and  title  of  person  accept- 
ing gift  on  behalf#f  tfie  U.S.  Gov- 
ernment 


•  AGENCY:  General  Services  Administration  (GSA) 

Report  of  Tangible  Gifts 


Name  and  title  of  person  accept- 
ing gift  on  behalf  of  the  U.S.  Gov- 
ernment 


Frank  P.  Pugliese  Commissioner, 
FSS. 


Gift,  date  of  acceptance  on  behalf 

of  tfie  U.S.  Government  estimated 

value,  and  current  disposition 

or  kxation 


Replea  of  the  defense  wall  of  Ku- 
wait. Recd-Kuwait.  Reed— 
March  22,  1994.  Est.  Value— 
$450.  On  display  for  official  use. 


Identity  of  foreign  donor  and 
government 


Ahmad  Hamzeh  Mustafe,  Kuwait 
delegation  team  leader,  King- 
dom of  Kuwait. 


Circumstances  justifying  accept- 
ance 


Janet  Reno,  Attorney  General 


Louis  J.  Freeh,  Director,  Federal 
Bureau  of  lnvestigatk>n. 


Non-acceptance  would  have 
cause  emt)arrassment  to  donor 
and  U.S.  Government . 


Gift,  date  of  acceptance  on  behalf 

of  the  U.S.  Government 

estimatee  value,  and  current  dis- 

positk>n  or  kx:ation 


Silver  and  enamel  cup  and  saucer 
set  Reed.— April  19,  1994.  Est 
Value— $300.  Will  report  to 
GSA  for  disposition. 

Turtash  blanket  Reed.— April  22, 
1994.  Est  Value— $350.  Lo- 
cated in  Director's  offne. 


Identity  of  foreign  donor  ar>d 
government 


Tfie  HorK)rable  Kim  Doo-Hee, 
Minister  of  Justice,  Republk:  of 
Korea 

i 

Mehmet  Agar,  Director  General  of 
State  Pol«e  Force. 


Circumstances  justifying  accept- 
ance 


Meeting  with  donor;  norvaccept- 
ance  woukJ  have  caused  errv 
barrassment  to  the  donor. 

Meeting  t)etween  the  Director  arxj 
dorxx;  non-acceptance  woukJ 
have  cause  embarrassment  to 
the  donor. 
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AGENCY:  Department  of  the  Navy 

REPORT  OF  TANGIBLE  GIFTS 


Name  and  title  of  person  accept- 
ing gift  on  behalf  of  the  U.S.  Gov- 
ernment 


Gift,  date  of  acceptance  on  tjehalf 

of  the  U.S.  Government,  esti- 
mated value,  arxj  current  dispost- 
tion  or  location 


Vice  Adm.  Vernon  E.  Clark,  USN, 
Commander  Coiiser,  Destroyer 
Group  3. 

LI  James  J.  Cunha,  USN,  Admin- 
istrative Support  Unit,  SW  Asia. 

Lt  James  J.  Cunha,  USN,  Admin- 
istrative Support  Unit,  SW  Asia. 


Lt  James  J.  Cunha,  USN,  Admin- 
istrative Support  Unit,  SW  Asia. 


Rear  Adm.  Joseph  J.  Dantone, 
Jr..  Commander  Carrier  Group 
3. 


Comdr.  William  O.   Hawn,  USN, 
USS  Jack  Williams  (FFG  24). 


LL    Comdr.    James    W.    Houck. 

USN.   Force   Judge   Advocate. 

U.S.     Naval     Forces     Central 

Command. 
Lt    Comdr.    James    W.    Houck, 

USN,   Force   Judge   Advocate, 

U.S.     Naval     Forces     Central 

Commarxl. 
Lt    Comdr.    James    W.    Houck, 

USN,   Force   Judge   Advocate, 

U.S.     Naval     Forces     Cerrtral 

Command. 
Lt   Comdr.    William   H.    Jacobs, 

USN,  USS  Jack  Williams  (FFG 

24). 

Dr.  Jerome  Karle,  chief  scientist. 
Laboratory  for  the  Structure  of 
Matter. 

Vice  Adm.  Douglas  J.  Katz,  USN, 
Commander  U.S.  Naval  Forces 
Central  Command. 

Vtee  Adm.  Douglas  J.  Katz,  USN, 
Commander  U.S.  Naval  Forces 
Central  Command. 


Vk»  Adm.  Douglas  J.  Katz,  USN, 
Commander  U.S.  Naval  Forces 
Central  Command. 


Com.   Kim   F.   Kline,   USN,  U.S. 
Naval  Forces  Central  Command. 


Com.   Kim   F.    Kline,   USN,   U.S. 
Naval  Forces  Central  Commarxl. 


Identity  of  foreign  donor  and  gov- 
ernment 


Sailboat  on  white  marble  stand. 
Recd-^uly  29,  1994.  Est. 
Value — $320.  Being  retained  at 
COMCRUDESGRU  3. 

Dagger.  Reed— April  17,  1994. 
Est.  Value— S800.  Being  re- 
tained at  ASU,  SW  Asia. 

Man's  watch  and  cuff  links. 
Reed— April  17,  1994.  Est. 
Value— $1 ,600.  Being  retained 
at  ASU,  SW  Asia. 

Woman's  watch  and  pearls. 
Reed— April  17,  1994.  Est 
Value— 58,799.  Being  retained 
at  ASU,  SW  Asia. 

Man's  watch.  Rec*- September 
29,  1993.  Est.  Value— S931. 
Being  held  in  CNO  (N09B33) 
pending  transfer  to  GSA  for  dis- 
positron. 

Man's  watch.  Reed— Octotjer  13, 
1994.  Est  Value— $1 ,500. 
Being  retained  on  txiard  USS 
Jack  Williams  (FFG  24). 

Dagger.  Reed— Apnl  17,  1994. 
Est.  Value— $800.  Being  re- 
tained at  COMUSNAVCENT. 

Man's    watch    and    cuff    links. 

Reed— April     17,     1994.     Est 

Value— $1 ,600.   Being  retained 

at  COMUSNAVCENT. 
Woman's     watch     and     pearls. 

Reed— April     17.     1994.     Est 

Value— $8,799.   Being  retained 

at  COMUSNAVCENT. 
Man's  watch.  Reed— October  13, 

1 994.       Est       Value— $1 ,000. 

Being  retained  on  board  USS 

Jack  Williams  (FFG  24). 
Prize — Ettore  Majorana  Research 

Award.  Reed— December  1994. 

Est.  Value— 590,000. 

Dagger.  Reed— April  17,  1994. 
Est.  Value— 5800.  Being  hekJ  in 
CNO  (N09B33)  pending  transfer 
to  GSA  for  disposition. 

Man's  watch  and  cuff  links. 
Reed— April  17,  1994.  Est 
Value— 54,522.  Being  held  in 
CNO  (N09B33)  pending  transfer 
to  GSA  for  disposition. 

Woman's  watch  and  pearls. 
Reed— April  17,  1994.  Est 
Value— 513.300.  Being  heW  in 
CNO  (N09B33)  pending  transfer 
to  GSA  for  disposition. 

Dagger.  Reed— April  17,  1994. 
Est.  Value— 5800.  Being  heW  in 
CNO  (N09B33)  pending  transfer 
to  GSA  for  disposition. 

Man's  watch  and  cuff  links. 
Reed— April  17,  1994.  Est 
Value— 51 ,600.  Being  held  in 
CNO  (N09B33)  pending  transfer 
to  GSA  for  disposition. 


MGEN    Fhad   Al-Ameer,    Kuwaiti 
Armed  Forces. 


Circumstarices  justifying  accept- 
ance 


Sheikh  Isa  Bin  Salman  Al  Khalifa, 
the  Amir  of  Bahrain. 

Sheikh  Isa  Bin  Salman  Al  Khalifa, 
the  Amir  of  Bahrain. 


Sheikh  Isa  Bin  Salman  Al  Khalifa, 
the  Amir  of  Bahrain. 


ArTt>assador     Ahmed     al-Ayoub, 
Kuwait. 


Major  Sager  Hamad  Sager  Al 
Maawda,  Bahrain-Ameri  Naval 
Forces. 

Sheikh  Isa  Bin  Salman  Al  Khalifa, 
the  Amir  of  Bahrain. 


Sheikh  Isa  Bin  Salman  Al  Khalifa, 
the  Amir  of  Bahrain. 


Sheikh  tsa  Bin  Salman  Al  Khalifa, 
ttie  Amir  of  Bahrain. 


Major  Khalifa  Adaulla  Khalifa  Al 
Khalifa,  Bahrain-Ameri  Naval 
Forces. 

Ettore  Majorana  Center  for  Sci- 
ehtific  Culture,  Manger  of  prize 
established  by  Sicilian  Par- 
liament. 

Sheikh  Isa  Bin  Salman  Al  Khalifa, 
the  Amir  of  Bahrain. 


Sheikh  Isa  Bin  Salman  Al  Khalifa, 
the  Amir  of  Bahrain. 


Sheikh  Isa  Bin  Salman  Al  Khalifa, 
the  Amir  of  Bahrain. 


Sheikh  Isa  Bin  Salman  Al  Khalifa, 
the  Amir  of  Bahrain. 


Sheikh  Isa  Bin  Salman  Al  Khalifa, 
the  Amir  of  Bahrain. 


Non-acceptance  would  have 
caused  embarrassment  to 
donor  and  U.S.  Government. 

Non-acceptance  would  have 
caused  embarrassment  to 
donor  and  U.S.  Government. 

Norvaeceptance  would  have 
caused  embarrassment  to 
donor  and  U.S.  Govemment 

Non-acceptance  would  have 
caused  embarrassment  to 
dorrar  and  U.S.  Govemment 

Non-acceptance  would  have 
caused  embarrassment  to 
donor  and  U.S.  Govemment. 


Non-acceptance  would  have 
caused  embarrassment  to 
donor  and  U.S.  Govemment. 

Non-acceptance  would  have 
caused  embarrassment  to 
donor  and  U.S.  Govemment. 

Non-acceptance  would  have 
caused  embarrassment  to 
donor  and  U.S.  Govemment. 

Non-acceptance  would  have 
caused  emtiarrassment  to 
donor  and  U.S.  Government. 

Non-acceptance  would  have 
caused  embarrassment  to 
donor  arxl  U.S.  Government 

Non-acceptance  would  have 
caused  embarrassment  to 
donor  and  U.S.  Government 

Non-acceptance  would  have 
caused  embarrassment  to 
donor  and  U.S.  Government. 

Non-acceptance  would  have 
caused  embarrassment  to 
donor  and  U.S.  Govemment 


Non-acceptance  would  have 
caused  embarrassment  to 
donor  and  U.S.  Govemment 


Non-acceptance  would  have 
caused  embarrassment  to 
donor  and  U.S.  Govemnnent 

Non-acceptance  would  have 
caused  embarrassment  to 
donor  and  U.S.  Govemment 


AGENCY:  DEPARTMENT  OF  THE  Navy— Continued 

REPORT  OF  TAf^lBLE  GIFTS 


Name  and  titte  of  person  accept- 
ing gift  on  behalf  of  the  U.S.  Gov- 
emment 


Com.   Kim   F.   Kline,   USN,   U.S. 
Naval  Forces  Central  Command. 


Vtce  Adm.  Joseph  W.   Prueher, 
USN,  CommarxJer  Sixth  Fleet. 


Dr.  Thomas  L  Reinecke,  Head 
Electronic  and  Optk:al  Prop- 
erties Section,  Naval  Research 
Laboratory. 


Gift  date  of  acceptance  on  behalf 

of  the  U.S.  Govemment,  esti- 
mated value,  and  current  disposi- 
tion or  kxation 


Woman's  watch  and  pearls. 
Reed— April  17,  1994.  Est 
Value— $8,799.  Being  heW  in 
CNO  (N09B33)  pending  ti'ansfer 
to  GSA  for  disposition. 

Oil  portrait.  Reed— October  4, 
1994.  Est.  Value— 5300.  On 
display  in  the  Office  of  tf>e  Vce 
Chief  of  Naval  Operations. 

Prize — HumbokJt  Research 

Award.  Reed— December  1994. 
Est.  Value-«55,000. 


Identity  of  foreign  dorx>r  arxl  gov- 
ernment 


Sheikh  Isa  Bin  Salman  Al  Khalifa, 
ttie  Amir  of  Bahrain. 


Vice  Adm.  Pytar  Grigor'evich 
Svyatashon.  Russian  Federa- 
tion Navy. 

Alexander  von  HumbokJt  Fourv 
tain,  Federal  Republk:  of  Ger- 
many. 


Circumstances  justifying  accept- 
ance 


Non-acceptarK»      wouM      have 
^caused      embarrassment      to 
dorxx  and  U.S.  GoverrwnenL 


Non-acceptarx»  woukl  have 
caused  embarrassment  to 
dorx>r  arxl  U.S.  Govemment 

l4or>-acceptance  would  have 
caused  embarrassment  to 
dorxx  arxl  U.S.  Govemment 


AGENCY:  DEPARTMENT  OF  THE  NAVY 
REPORT  OF  TRAVEL  OR  EXPENSES  OF  TRAVEL 


Name  arxl  titie  of  person  accepting 
travel  or  b-avet  expenses  consist- 
ent with  ttie  interests  of  the  U.S. 
Govemment 


Brief  description  and  estimated 
value  of  travel  or  travel  expenses 

accepted  as  consistent  with  trie 

interests  of  the  U.S.  Government 

and  occurring  outside  the  United 

States 


Identity  of  foreign  dorx>r  arxl 
govemment 


Circumstances  justifying  accept- 
ance 


Negative 


AGENCY:  Department  of  State 

Report  of  Tar)git>le  Gifts^ 


Name  and  titie  of  person  accept- 
ing gift  on  t)ehalf  of  the  U.S.  Gov- 
emment 


Warren  Christopher,  Secretary  of 
State. 


Wanen  Christopher,  Secretary  of 
State. 


Warren  Christopher,  Secretary  of 
State. 


Warren  Christopher,  Secretary  of 
State. 


Warren  Christopher,  Secretary  of 
State. 


Warren  Christopher,  Secretary  of 
State. 


Gift,  date  of  acceptance  on  t)ehalf 

of  tf>e  U.S.  Government,  esti- 
mated value,  and  current  disposi- 
tion or  location 


Crystal  rectangular  t>ox  engraved 
to  the  Secretary,  Rec'd-^anu- 
ary  8,  1994.  Est  Value— $250. 
In  Office  of  Protocol  perxjing 
transfer  to  GSA. 

Val  St  Lambert  Crystal  Dove. 
Ree'd— January  9,  1994.  Est 
Value— $250.  In  OffK»  of  Proto- 
col perxling  transfer  to  GSA. 

Val  St.  Lambert  Pair  of  7 "  crystal 
candlesticks.  Ree'd — January  9, 
1994.  Est.  Value— $800.  In  Of- 
fice  of  Protocol  perxJing  transfer 
to  GSA. 

China  tea  set  with  teapot  and  two 
teacups.  Ree'd — Novemtjer  13. 
1994.  Est.  Value— $250.  Loca- 
tion: Unknown. 

Lacquered  buri  wood  box  measur- 
ing 9"x13".  Ree'd — January  24, 
1994.  Est  Value— $600.  In  Of- 
fice of  Protocol  pending  h-ansfer 
to  GSA. 

5'x7'  carpet  with  blue  border. 
Ree'd— May  16,  1994.  Est 
Value— 5500.  Approved  for  offi- 
cial use. 


Identity  of  foreign  dorxx  and 
government 


George   A.   Joulwan,   general   in 
Belgium.    . 


Clement  J.  Barter,  area  vice  presi- 
doBt  for  Conrad  Hotels — Bel- 
gium. 

Willy  Claus,  Deputy  Minister  of 
Foreign  Affairs  of  Belgium. 


Boris    Yeltsin,    President    of    the 
Russian  Federation. 


Francois  Mitterrand,  President,  ttie 
French  Reputjiie. 


Farooq  Leghari,  President,  the  Is- 
lamic Republic  of  Pakistan. 


Circumstances  justifying  accept- 
ance 


Norvaeceptance  woukl  cause  env 
barrassment  to  dorxx  and  U.S. 
Government. 


Norvaeceptance  woukl  cause  env 
tiarrassment  to  dorxx  arxl  U.S. 
Govemment. 

Norvaeceptance  wouW  cause  env 
barrassment  to  donor  and  U.S. 
Government. 


NorvacceptarKe  wouW  cause  env 
barrassment  to  donor  and  U.S. 
Govemment. 

Non-acceptance  wouW  cause  errv 
ban-assment  to  dorxx  and  U.S. 
Government. 


Non-aeceptanee  woukl  cause  env 
barrassment  to  dorx>r  arxl  U.S. 
Government. 
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Name  and  title  of  person  accept- 
ing gift  on  behaH  of  the  U.S.  Gov- 
ernment 


Warren  Christopher.  Seaetary  of 
State. 


Warren  Christopher.  Secretary  of 
State. 


Warren  Christopher.  Secretary  of 
State. 


Warren  Christopher,  Secretary  of 
State. 


Deputy  Secretary  of  State.  Strobe 
TattxXt 


Peter  Tamotf.  Under  Secretary  for 
Politicai  Affairs. 


Mdly  Raiser,  chief  of  protocol 


Motly  Raiser,  chief  of  protocol 


AGENCY:  Department  of  State— Continued 

Report  of  Tangtole  Gifts 


Gift,  date  of  acceptarwe  on  behialf 

of  the  U.S.  Government,  estj- 
mated  value,  and  current  disposi- 
tion or  location 


Marvin      Brown,      Corsulate/NIV 
American  Embassy.  Colombta. 


Gretchen  Gerwe  Welch.  Counsel 
General.  American  Embassy. 
Riyadh,  Saudi  Arabia. 

Robin  Sanders,  pditcal  officer, 
American  Embassy,  Dakar, 
Senegal. 


Gretchen  Ger*ie  Welch.  Counsel 
General,  American  Embassy, 
Riyadh,  Saudi  Arabia. 

Lisa  Gail  Allyn,  Vic  Counsul, 
American  Embassy,  Bahrain. 


Identity  of  foreign  donor  and 
government 


Large    wooden    box    inlaid    with 
Mother   of   Pearl  containing   a 
decorative   Damascus-style  ta- 
blecloth and  napkins.   Rec'd— 
October  26,  1994.  Est  Value— 
$300.    In    Office    of    Protocol 
pending  transfer  to  GSA. 
Silver  box  with  engraving  on  top 
commemorating  the  peace  ac- 
cord. Rec'd— October  26.  1994. 
Est  Value— $300.  In  Office  of 
Protocol    pending    transfer    to 
GSA. 
Yves  Saint  Laurent  watch  and  two 
pens.  Rec'd— October  28,  1994. 
Est.  Value— $400.  In  Office  of 
Protocol    pending    transfer    to 
GSA. 
Two     sterling     silver     peacocks. 
Rec'd— December  9,  1994,  Est 
Value— $300.  In  Office  of  Proto- 
col pending  transfer  to  GSA. 
Rug,  approximately  57',  oriental 
in  design.  Rec'd— April  1.  1994. 
Est  Value— $500.  Approved  for 
official  use. 
Sterling    silver    incense    burner; 
sterling  silver  rosewater  vase; 
sterling  silver  coffee  server;  tray. 
of   mixed   metaJs.    Rec'd— No- 
vember 10.  1994.  Est  Value— 
$6,000.   In   Office   of   Protocol 
pending  transfer  to  GSA. 
Sterling  silver  box  with  Jordan's 
Royal  Seal  and  sigr^tures  of 
the  King  and  Queen.  Rec'd— 
August  24,  1994.  Est  Value— 
$300.  Approved  for  Official  Use. 
Six  five-piece  place  settings,  ster- 
ling   silver.    Rec'd— November 
29.   1994.   Est.  Value— $1 .000. 
In  Office  of   Protocol  pending 
transfer  to  GSA. 
Gold  chain  necklace  with  gold  cru- 
cifix   symbol.     Rec'd-^anuary 
18.  1994.  Est.  Value— $570.  In 
office  of  Protocol  pending  trans- 
fer to  GSA. 
Gold      tone      portable      stereo. 
Rec'd-^anuary  22.  1994.  Est 
Value— $300.  In  office  of  Proto- 
col pending  transfer  to  GSA. 
Custom-made    Senegalese    cos- 
tume. Rec'd— February  3,  1994. 
Est.  Value— $300.  In  office  of 
Protocol    pending    transfer    to 
GSA. 
Wristwatch.  Rec'd— February  14. 
1994.  Est  Value— $300.  In  of- 
fice of  Protocol  pending  transfer 
to  GSA. 
Etema    18k    gold    ladies   watch. 
Rec'd— Febnjary  14,  1994.  Est 
Value— $5,000.  In  office  of  Pro- 
tocol pending  transfer  to  GSA. 


Circumstances  justifying  accept- 
ance 


Faruq  ai-Shara',  Minister  of  For- 
eign Affairs,  Syrian  Arab  Re- 
public. 


Hussein  I.  King  of  the  Hashemite 
Kingdom  of  Jordan. 


Jabir  Sabah,  Amir,  of  ttie  State  of 
Kuwait 


Gak)  Leoto,  Minister  of  Foreign 
Affairs,  Republic  of  Ecuador. 


General  Abdul  Waheed,  Ctnief  of 
Army  Staff.  Islamic  Republic  of 
Pakistan. 

His  Highness  Shaikh  Haniad  bin 
Khalifa  Al  Thani.  Crown  Prince 
of  the  State  of  Qatar. 


Hussein  I.  King  of  ttie  Hashemite 
Kingdom. 


Leonid    Kuchma.     PreskJent    of 
Ukraine. 


Department  of  Choco.  Republk:  of 
Cok>mbia. 


Saudi   Embassy   in   Washington. 
DC. 


Religkxjs  cosso  mbacke 


Embassy  of  Saudi  Arabia,  Wash- 
ington, D.C. 


Shiakh  Isa  Bin  Salman  Al  Khalika, 
Amir  of  Bahrain. 


Non-acceptarKe  woukl  cause  em- 
barrassment to  donor  and  U.S. 
Government. 


Norvacceptance  woukj  cause  em- 
barrassment to  donor  and  U.S. 
Government. 


Norvacceptance  would  cause  em- 
barrassment to  donor  and  U.S. 
Government. 


Non-acceptance  woukl  cause  em- 
barrassment to  dorxx  and  U.S. 
Government. 

Non-acceptance  woukJ  cause  em- 
barrassment to  dOTKX  and  U.S. 
Government. 

Non-acceptance  wouW  cause  env 
t)arrassment  to  dorxx  arxJ  U.S. 
Government. 


Non-acceptance  woukJ  cause  em- 
barrassment to  donor  and  U.S. 
Govemmert. 


Non-acceptar)ce  would  cause  em- 
barrassment to  dorxx  arxl  U.S. 
Government. 


Non-acceptance  woukJ  cause  em- 
barrassment to  donor  and  U.S. 
Government. 


Non-acceptance  woukj  cause  em- 
barrassment to  donor  and  U.S. 
Government. 

Norvacceptarx:e  woukj  cause  env 
banassment  to  donor  and  U.S. 
Government. 


Non-acceptance  woukJ  cause  em- 
barrassment to  dorxx  arxJ  U.S. 
Government. 

Non-acceptance  woukJ  cause  em- 
barrassment to  donor  and  U.S. 
Govemnr>ent. 


AGENCY:  Department  of  State— Continued 

Report  of  Tangit)le  Gifts 


Name  and  title  of  person  accept- 
ing gift  on  behalf  of  the  U.S.  Gov- 
ernment 


David   C.    Litt,    Deputy   Director, 
NEA/NGA. 

Amb.    Rotjert    Pelletreau,    Asst 
Secretary  for  NEA. 


Jerry  Feierstein,  NEA/ARP 


April   Glaspie,   Country    Director/ 
AFIS. 


Davkj  S.  Robins.  DCM.  Manama. 
Bahrain. 


Admiral  Douglas  Katz.  arxJ  Mrs. 
Douglas  Katz. 


Admiral  Douglas  Katz,  and  Mrs. 
Douglas  Katz. 


David  Hale,  Special  Assistant  to 
tfie  Under  Secretary  for  Polltrcal 
Affairs. 


David  Hale,  Special  Assistant  to 
ttie  Deputy  Under  Secretary  for 
Politrcal  Affairs. 


Robin  L  Raphel.  Assistant  Sec- 
retary. 


Chartes  L.  Sykes,  Deputy  Assist- 
ant Secretary  Bureau  of  Popu- 
latk)ns.  Refugees,  arxj  Migration. 


Gift,  date  of  acceptance  on  behalf 

of  the  U.S.  Government,  esti- 
mated value,  and  current  disposi- 
tkxi  or  kx:atk}n 


Two  Oriental  carpets.  Rec'd— 
March  12.  1994.  Est  Value— 
$600. 

18K  Piaget  men's  watch  with 
matching  cufflinks;  18k  Piaget 
woman's  watch.  Auttientk:  Bah- 
reiini  84-87  graduated  peari 
necklace.  Rec'd— June  5,  1994. 
Est.  Value— $14,000.  In  offk» 
of  Protocol  perxjing  transfer  to 
GSA. 

Men's  Etema  18k  watch.  Worrv 
en's  Etema  18k  watch.  Rec'd— 
June  5.  1995.  Est  Value— 
$4,000.  In  Offce  of  Protocol 
pending  transfer  to  GSA. 

Silver  bowl.  Rec'd— June  9.  1994. 
Est.  Value— $300.  In  Offrce  of 
Protocol  pending  transfer  to 
GSA. 

Men's  Piaget  22k  watch  diamorxJ- 
studed — appx.  55  mini  dia- 
nrxjnds  with  matching  gokj  and 
dianxxxj  studded  cufflinks. 
Rec'd-^uly  26.  1994.  Est 
Value— $8,700.  In  Offwe  of  Pro- 
tocol pending  transfer  to  GSA. 

Double  strand  matched  grad. 
pearis.  Gold  coin  on  22"  gokj 
chain.  Rec'd— October  3,  1994. 
Est.  Value— $6,500.  In  Office  of 
Protocol  pending  transfer  to 
GSA. 

Man's  18k  gokJ  "Oyster  Perpet- 
ual" Rolex  watch.  Ladies'  I8k 
goW  "Oyster  Perpetual"  Rolex 
watch  Rec'd — October  3,  1994 
Est.  Value— $19,300  In  Offce  of 
Protocol  pending  transfer  to 
GSA. 

Sterting  silver  incense  burner 
8'/i"4",  vifith  18k  gokJ  seals. 
Rec'd— Novemtier  10.  1994. 
Est.  Value— $2,000.  In  Offk»  of 
Protocol  pending  transfer  to 
GSA. 

Etema  18  karat  gold  watch  and 
18  karat  gokJ  cufflinks  in  t>lack 
case.  Rec'd — November  1 5, 
1994.  Est  Value— $7,575.  In 
Offk»  of  Protocol  perxJing 
transfer  to  GSA. 

Two  carpets  3'9"6'1";  4'10"6'8". 
Rec'd— April  13,  1994.  Est 
Value— $500.  In  Office  of  Proto- 
col pending  transfer  to  GSA. 

Three  pk:tures,  three  lamps,  three 
necklaces,  three  pr.  of  earrings 
pr.  of  cuff  links  with  tie  clamp, 
eight  video  cassette  tapes,  two 
audio  tapes.  Rec'd--Octot)er 
28,  1994.  Est  Value— $815.  In 
Off«e  of  Protocol  pending 
trar^sfer  to  GSA. 


Identity  of  foreign  donor  and 
goverrwnent 


Jalal    Talat>ant,    Khosrat    Rasul. 
I(t)il,  Iraq. 

Isa  Bin  Salman  Al-Khalifa,  Amir, 
Bahrain. 


Isa  Bin  Salman  Al-Khalifa,  Amir, 
Bahraia 


Nayla  Muawwad,  Lebanese  Menv 
ber  of  Partiament. 


His  Highness  Shaikh  isa  t)in 
Salman  Al  Khalita,  Amir  of  Bah- 
rain. 


His  Highness  Shaikh  Isa  bin 
Salman  AL  Khalita.  Amir  of 
Bahrain. 


His  Highness  Shaikh  Isa  bin 
Sulman  Al  Khalifa,  amir  of  Bah- 
rain. 


His  Highness  Shaikh  Hamad  bin 
Khalifa  Al  ThanI,  Crown  Pnnce, 
State  of  Qatar. 


Shaikh  Isa  bin  Salman  Al  Khalita, 
amir  of  Bahrain. 


Amin  Arsala.  Foreign  Minister 


Ching  Hai,  Intematkxial  Supreme 
Master. 


Ci(Cunistano0S  justifyirig  accept- 
ance 


Non-acceptarx:e  woukJ  cause  em- 
barrassment to  donor  and  U.S. 
Government. 

Norvacceptance  woukJ  cause  em- 
tiarrassment  to  donor  arxJ  U.S. 
Goverrvnent. 


Non-acceptance  woukJ  cause  em- 
barrassment to  donor  arxJ  U.S. 
Government 


Norvacceptarx^e  woukJ  cause  em- 
biarrassment  to  donor  arxJ  U.S. 
Government. 

Norvacceptance  woukj  cause  env 
tarrassment  to  dorxx  arxl  U.S. 
Government. 


Norvacceptarx^  woukJ  cause  em- 
t>arrassment  to  donor  and  U.S. 
Govenxnent. 


Non-acceptance  wouW  cause  em- 
barrassment to  dorxx  arxJ  U.S. 
Government. 


Norvacceptance  woukJ  cause  env 
barrassment  to  donor  and  U.S. 
Govemment 


Non-acceptance  wouW  cause  em- 
tanassment  to  dorxx  and  U.S. 
Govemment. 


Norvacceptance  woukJ  cause  em- 
barrassment to  donor  arxl  U.S. 

Government. 

Norvacceptarx»  woukJ  cause  em- 
barrassment to  donor  and  U.S. 
Government. 
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AGENCY:  Department  of  State— Continued 

Repofi  of  Tangible  Gifts 


Name  and  title  of  person  accept- 
ing gift  on  tjehart  of  ttie  U.S.  Gov- 
ernment 


U.S.  Ambassador  to  Kuwait 


David  M.  Ransom.  U.S.  Ambas- 
sador to  Bahrain. 


Gift,  date  of  acceptance  on  tjehalf 

of  ttie  U.S.  Government,  esti- 
mated value,  arxl  cunent  disposi- 
tion or  location 


Cressida  attache  case;  Christian 
Dior  watcfVpen,  Ataya. 
headress.  Rec'd — November  6, 
1994.  Est.  Value— SI  ,690.52.  In 
Office  of  Protocol  pending 
transfer  to  GSA. 

Three  men's  Eterria  watches.  Five 
women's  Eterna  watches.  Five 
sets  of  gold  bangle  bracelets. 
Rec'd— December  21,  1994. 
Est.  Value— S22,680.  In  Office 
of  Protocol  pending  transfer  to 
GSA. 


Identity  of  foreign  dorxx  and 
government 


Amir  of  Kuwait 


Shaikh  Isa  bin  Sulman  Al  Khalifa, 
amir  of  Bahrain. 


Circumstances  justifying  accept- 
ance 


Norvacceptarx^  would  cause  em- 
barrassment to  donor  and  U.S. 
Government. 


Non-acceptance  would  cause  em- 
barrassment to  donor  and  U.S. 
Government. 


AGENCY:  United  States  Coast  Guard 

Report  of  Travel  or  Expense  of  Travel  For  Year  Ending  1994 


Name  and  title  of  person  accept- 
ing travel  or  travel  expenses  corv 
sistent  with  the  Interests  of  ttie 
U.S. 
Governmerrt 


Joseph  D.  Hersey,  Jr.,  Asst  Chief. 

G-TTM  ,  USCG  HO. 
RADM    H.    B.    Gehring.    District 

Commarxler. 

Frank  J.  Flyntz.  Asst  Chief,  G- 
MVP  USCG  HO. 


RarxJolph  DeKroney,  Boat  Licens- 
ing Specialist,  G-MVP.  USCG 
HQ. 

CDR  Frank  Whipple.  Command- 
ing Officer. 


Brief  description  and  estimated 
value  of  travel  or  travel  expenses 

accepted  as  consistent  with  the 

interests  of  ttie  U.S.  Government 

and  occurnng  outside  the  United 

States 


Rec:  8  Feb  94.  Item:  Meals  and 
lodging.  Value:  S300.. 

Rec:  4  Feb  94.  Item:  Transpor- 
tation from  Tokyo  to  Hiroshima. 
Value:  S300.. 

Rec:  4  Apr  94.  Item:  Travel/meals, 
lodging. 


Rec.  4  Apr  94.  Item:  Travel/meals, 
lodging.  Value:  S5.652. 


Rec.    22   Apr   94.    Item:    Travel/ 
meals,  lodging.  Value:  S3.000. 


Identity  of  foreign  donor  and 
government 


John   Can,   Faculty   Mktg.   Mgr.. 

U.K.  Plymouth  College. 
Maritime  Safety  Agency  of  Japan 

(JMSA). 

Mr.  S.T.  Aung,  Member  of  Inter- 
national Maritime  Organization, 
Philippines. 

Mr.  S.  T.  Aung.  Member  of  Inter- 
national Maritime  Organizatkjn. 
Philippines. 

Mr.  Ignacio  Vergrara,  Environ- 
mental Protection  for  Latin 
America.  Member  of  IMO.  Unit- 
ed Natk>ns. 


Circumstances  justifying 
acceptance 


Presentation  to  Plymouth  College 
on  Maritime  safety. 

Official  visit  to  attend  JMSA  grad- 
uation. 

Provided  assistance  and  expertise 
in  merchant  marine  boat  licens- 
ing for  ttie  government  of  ttie 
Philippines 

ProvkJed  assistance  and  expertise 
in  merchant  marine  tjoat  licens- 
ing for  ttie  government  of  the 
Philippines. 

Assisted  as  tectmrcal  advisor  to 
Chile  on  an  enviromental  spill 
involving  sodium  cyanide. 


AGENCY:  U.S.  TREASURY  DEPARTMENT,  COMPTROLLER  OF  THE  CURRENCY 

Report  of  Tangible  Gifts 


l^me  and  title  of  person  accept- 
ing gift  on  behalf  of  the  U.S.  Gov- 
ernment 


Douglas  E.  Harris,  senkw  policy 
adviser  to  the  Comptroller. 


Gift,  date  of  acceptance  on  behalf 

of  the  U.S.  Government,  esti- 
mated value,  and  current  disposi- 
tkKi  or  locatkxi 


Hand  made  wood  replica  of  a 
dhow,  Kuwaiti  fishing  vessel. 
Stored  In  blue  velvet  covered 
case.  Received  10/17/94.  Esti- 
mated value— S300.  Curentty 
used  as  a  decorative  item  In  Mr. 
Hams'  office. 


Identity  of  foreign  donor 
and  government 


All  A.  Rashakl  Al-Bader,  Manag- 
ing Director,  Kuwait  Investment 
Auttiority. 


Circumstances  justifying 
acceptance 


Norvacceptance  would  have 
caused  emtjarrassment  to 
donor  and  U.S.  Government 
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AGENCY:  Departmental  Offices 

Report  of  Tangible  Gifts 


Name  and  title  of  person  accept- 
ing gift  on  behalf  of  the  U.S.  Gov- 
ernment 


Joshua  L.  Steiner,  Chief  of  Staff 


Lk>yd  Bentsen,  Secretary 


Ltoyd  Bentsen,  Secretary 


Ltoyd  Bentsen,  Secretary 


Ltoyd  Bentsen.  Secretary 


Uoyd  Bentsen.  Secretary 


Jeffrey  R.  Shafer.  Assistant  Sec- 
retary for  Intematnnal  Affairs. 

Lawrerx^e  H.  Summers.  Under 
Secretary  for  International  Af- 
fairs. 

Jeffrey  R.  Shafer,  Assistant  Sec- 
retsiry  for  Intematkxial  Affairs. 

Ltoyd  Bentsen,  Secretary  


Mark   Sobel,    Director,   Offne   of 
Former  Soviet  Unkjn  Natk)ns. 


Ronakj  K.  Noble,  Assistant  Sec- 
retary for  Enforcement 

Lk>yd  Bentsen.  Secretary  


Lloyd  Bentsen.  Secretary  , 


Gift,  date  of  acceptance  on  behalf 

of  the  U.S.  Government,  esth 
mated  value,  and  current  disposi- 
tion or  k>catk>n 


GoW  coin  cufflinks.  Rec'd— Octo- 
ber 6,  1994.  Est  Value— $250. 
Government  property. 

Silver  dagger.  Rec'd — Septemtjer 
30.  1994.  Est  Vakje— $300. 
Pending  purchase  by  recipient 

Sterling  silver  replna  of  Santa 
Maria.  Rec'd — September  30. 
1994.  Est  Value— $300.  Gov- 
emment  property. 

Statue  of  American  Astronaut. 
Rec'd— September  30,  1994. 
Est  Value— $350.  Government 
property. 

Porcelain  vase.  Rec'<J— March  19, 
1994.  Est  Value-$250.  Gov- 
ernment property. 

GoW  palm  tree  statute.  Rec'd— 
April  27,  1994.  Est.  Value— 
$400.  Government  pmpe'^/. 

GoW  keyring.  Rec'd— Apnl  27, 
1994.  Est  Value— $450.  Gov- 
ernment property. 

GoW  keyring.  Rec'd— April  27, 
1994.  Est  Value— $450.  Gov- 
ernment property. 

GoW  coin  cufflinks.  Rec'd— Octo- 
ber 5,  1994.  Est  Value— $250. 
Government  property. 

Wooden  chess  set  Rec'd — Sep- 
tember 12.  1993.  Est  Value— 
$300.  Government  property. 

Wooden  chess  set  Rec'd— 
Septmeber  12.  1993.  Est 
Value — $300.  Govemment 

property. 

2   books.   Rec'd — December    11. 

1993.  Est  Value— $375.  Gov- 
emment property. 

Agate  statue.  Rec'd— January  18. 

1994.  Est  Value— $400.  Gov- 
emment property. 

Framed  porcelain  tile  painting. 
Rec'd— January  27.  1994.  Est 
Value — $257.  Govemment 

property. 


Identity  of  foreign  donor 
and  govemment 


Minister  of  Finance.  Saud  Arabia 


Deputy  Prime  Minister,  Malaysia 


PreskJent,  Assn.  of  Spanish  Em- 
ptoyer  Organization  [CEOE]. 


PresWent.  Assn.  of  Spanish  Env 
pWyer  Organizations  [CEOE]. 


Minister  of  Finance,  Taiwan 


Minister  of  Finance,  Saudi  Arabia 
Minister  of  Finance.  Saudi  Arabia 
Minister  of  Finance.  Saudi  Arabia 
Minister  of  Finance.  Saudi  Arabia 

Presktent,  Kyrgyzstan „ 

PresWerrt,  Kyrgyzstan 


Circumstances  justifying 
acceptance 


Minister  of  Grce  and  Justice,  Italy 


Minister  of  Finarx»,  China 


Mayor,  City  of  Shanghai,  China 


Norvacceptance  wouM  have 
caused  embarrassment  to 
donor  and  U.S.  Govemment 

Non-acceptance  wouW  fiave 
caused  embarrassment  to 
dorxy  and  U.S.  Govemment 

Norvacceptance  wouW  have 
caused  embarrassment  to 
donor  and  U.S.  Govemment 

Norvacceptance  wouW  have 
caused  embarrassment  to 
donor  and  U.S.  Govemment 

Norvacceptance  wouW  have 
caused  embarrassment  to 
donor  and  U.S.  Govemment 

Norvacceptance  wotid  have 
caused  embarrassment  to 
donor  and  U.S.  Govemment 

Norvacceptance  wouW  have 
caused  embarrassment  to 
dorxx  and  U.S.  Govemment 

Norvacceptance  wouW  have 
caused  embarrassment  to 
donor  and  U.S.  Govemment 

NorvacceptarKe  wouW  liave 
caused  embarrassment  to 
donor  and  U.S.  Govemment 

Non-acceptance  wouW  have 
caused  emt)arrassment  to 
donor  and  U.S.  Govemment 

h4orvacceptance  wouW  have 
caused  embarrassment  to 
donor  and  U.S.  Govemment 

Non-acceptance  woukj  tiave 
caused  embarrassment  to 
donor  and  U.S.  Govemment 

hiorvacceptance  wouW  have 
caused  embarrassment  to 
donor  and  U.S.  Govemment 

Norvacceptance  wouW  have 
caused  embarrassment  to 
dorxx  and  U.S.  Govemment 


Name  and  title  of  person  accept- 
ing travel  or  travel  expenses  con- 
sistent with  the  interests  of  ttie 
U.S.  Government 


Evelyn  Elgin,  tax  legislature  attor- 
ney. 

DavW  Lipton,  Deputy  Assistant 
Secretary  for  Eastem  Europe 
and  ttie  Former  Soviet  Unkxi. 


AGENCY:  DEPARTMENTAL  Offices 
Report  (rf  Travel  or  Expenses  of  Travel 


Brief  description  and  estimated 
value  of  ti'avel  or  travel  expenses 

accepted  as  consistent  with  the 

interests  of  the  U.S.  Govemment 

and  occurring  outside  the  United 

States 


Rec'd— April  19,  1994.  Est.— 
$4,135.  Airfare,  kxlging,  meals. 

Rec'd-^une  15,  1994.  Est.— 
$1,124.25.  Airfare,  meals  and 
lodging. 


Identity  of  foreign  donor 
and  govemment 


The  State  Tax  Administration, 
Beijing,  China. 

Stockholm  Sctiool  of  Economics, 
Institute  of  East  European  Eco- 
nomks,  Stockholm,  Sweden. 


Circumstances  justifying 
acceptance 


Participate  in  seminar  on  non-gov- 
emmental  tax  consultary  serv- 
ces 

Partk:ipate  in  a  conference  on 
economk:  reforms  in  Russia 
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AGENCY:  Departmental  Offices— Continued 

Repoft  of  Trave4  or  Expenses  of  Travel 


Name  and  title  of  person  accept- 
ing travel  or  travel  expenses  con- 
sistent with  the  interests  of  ttie 
U.S.  Goverrvnent 


Jeffrey  Shafer,  Assistant  Sec- 
rets^ for  IntematKjnaJ  Affairs. 

Lawrence  Summers,  Under  Sec- 
retary for  Interrational  Affairs. 


Brief  description  and  estimated 
value  of  travel  or  travel  expenses 

accepted  as  consistent  with  the 

interests  of  ttie  U.S.  Govemment 

arxj  occurring  outside  the  United 

States 


Rec'd— April  8,  1994.  Est— 
$493.50.  Lodging  and  meals.. 

Rec'd— April  24.  1994.  Est.— 
$270.  Lodging. 


Identity  of  foreign  donor 
and  govemment 


Institute  for  International  Finance, 

Lorxion,  Englarxj. 
Italian  Govemment  


Circumstances  justifying 
acceptarve 


To  attend  a  conference 

To  participate  in  a  Sherpa  meet- 
ing and  prepare  for  the  eco- 
nomic summit. 


AGENCY:  U.S.  CUSTOMS  SERVICE 
Report  of  Tangible  Gifts 


Name  and  title  of  person  accept- 
ing gift  on  behalf  of  the  U.S.  Gov- 
emment 


Douglas  M.  Browning.  Assistant 
Commissioner,  Office  of  Inter- 
national Affairs. 


Gift,  date  of  acceptance  on  behalf 

of  ttie  U.S.  Government  estimated 

value,  and  current  disposition  or 

location 


Ten  (10)  Fresco's— prints.  Reed— 
August  19,  1994.  Est.  Value— 
$350.  Reported  to  GSA— De- 
cember 21,  1994;  pending 
transfer  to  GSA. 


Identity  of  foreign  dorxx  and 
government 


Dimitar  Buzteviski,  Director  Gen- 
eral, Macedonian  Customs 
Service. 


Circumstances  justifying 
acceptance 


Non-acceptance  would  have 
caused  enrt>arrassment  to 
dorxx  arxl  U.S.  Govemment 


AGENCY:  Office  of  the  United  States  Trade  Representative 

Report  of  Tangible  Gifts 


Name  and  title  of  person  accept- 
ing gift  on  behalf  of  the  U.S.  Gov- 
emment 


Michael  Kantor,  U.S.  Trade  Rep- 
resentative. 


Gift,  date  of  acceptance  on  taehalf 

of  ttie  U.S.  Government,  esti- 
mated value,  and  current  disposi- 
tion or  location 


duPont  Chinese  laquer  and  18 
karat  gokj  fountain  pen  arxj 
pervi^l  set,  engraved  General 
Agreement  on  Tariffs  and 
Trade.  Reed— April  12,  1994. 
Est.  Value— $1,800.  Located  at 
USTR. 


Identity  of  foreign  donor  and 
govemment 


SkJi   Mohammed.  Crown   Prirx». 
and  heir  to  throne  of  Morocco. 


Circumstances  justifying 
acceptance 


Morocco  was  host  to  120  delega- 
tions for  signing  of  Vne  GATT 
Treaty.  Each  Minister  was  given 
same  gift.  Non-acceptance 
woukj  have  caused  embarrass- 
ment to  dorx)r. 


|FR  Doc.  95-13832  Filed  6-«-95;  8:45  am] 

BIUJNOCOOE  4710-M-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Situational  Awareness  for  Safety 
Systems  Requirements  Team  Meeting 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  announces  a 
meeting  to  solicit  information  from  the 
aviation  community  concerning  flight 
standards,  and  procedural  applications 
based  on  advances  in  human  factors, 
cognitive  pilot  decision  making, 
computer  and  display  technology, 
precision  navigation,  data  link,  and 
aviation  weather  systems.  The 


information  is  requested  to  assist  the 
Situational  Awareness  for  Safety 
Systems  Requirements  Team  (SASSRT) 
in  forming  the  requirements  for  Basic 
and  Advanced  Situational  Awareness 
for  Safety  Systems. 

DATES:  The  meeting  will  be  held  on  July 
25. 1995.  from  8:00  a.m.  Until  5:00  p.m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Virginia  Center  for  Innovative 
Technology,  2214  Rock  Hill  Road, 
Hemdon.  Virginia. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Mark  Cato.  Crown  Communications. 
Inc..  1850  K  Street.  NW  Suite  1200, 
Washington,  DC  20006;  telephone  (202) 
785-2600,  extension  3020. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463;  5  U.S.C.  app.  II),  notice  is  hereby 
given  of  a  meeting  to  solicit  information 
from  the  aviation  community 


concerning  flight  standards,  and 
procedural  applications  based  on 
advances  in  human  factors,  cognitive 
pilot  decision  making,  computer  and 
display  technology,  precision 
navigation,  data  link,  and  aviation 
weather  systems.  The  information  is 
requested  to  assist  SASSRT  in  its 
deliberations  with  regard  to  a  task 
assigned  to  SASSRT  by  the  Federal 
Aviation  Administration.  Specifically 
the  task  is  as  follows: 

Develop  guidance,  standards,  and 
procedures  that  will:  foster  implementation 
of  Situational  Awareness  for  Safety  (SAS) 
Systems;  develop  standards  for  the 
manufacture  of  equipment,  hardware, 
software,  and  operational  procedures:  and 
coordinate  validation  of  the  SAS  concept. 
SAS  graphically  displays  aircraft  position, 
terrain,  weather,  and  other  information,  to 
pilots,  dispatchers,  and  controllers.  This 
information  exchange  will  contribute  to  an 
environment  that  will  promote  an  efficient 
and  safe  National  Airspace  System. 
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Attendance  is  open  to  the  interested 
public,  but  may  be  limited  to  the  space 
available.  In  addition,  sign  and  oral 
interpretation  can  be  made  available  at 
the  meeting,  as  well  as  an  assistive 
listening  device,  if  requested  10 
calendar  days  before  the  meeting. 
Arrangements  may  be  made  by 
contacting  the  meeting  coordinator 
listed  under  the  heading  FOR  FURTHER 
INFORMATION  CONTACT. 

Issued  in  Washington,  DC.  on  June  5. 1995. 
Peter  Hwoschinsky, 

Program  Manager,  Situational  Awareness  for 
Safety. 
[FR  Doc.  95-14178  Filed  6-8-95;  8:45  am] 

BILUNO  CODE  4910-13-M 


Federal  Highway  Administration 

Environmental  Impact  Statement 
Suffolk  County,  New  York 

AGENCY:  Federal  Highway 
Administration  (FHWA).  DOT. 

ACTION:  Notice  of  intent. 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
Environmental  Impact  Statement  will  be 
prepared  for  a  proposed  highway  project 
in  Suffolk  County.  New  York. 

FOR  FURTHER  INFORMATION  CONTACT: 
Harold  J.  Brown.  Division 
Administrator.  Federal  Highway 
Administration,  New  York  Division.  Leo 
W.  O'Brien  Federal  Building.  9th  Floor. 
Clinton  Avenue  and  North  Pearl  Street. 
Albany,  New  York,  12207,  Telephone: 
(518)  431-4127,  or  Philip  J.  Clark, 
Director.  Design  Division.  New  York 
State  Department  of  Transportation, 
State  Campus,  1220  Washington 
Avenue.  Albany,  New  York  12232, 
Telephone:  (518)  457-6452. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Highway  Administration 
(FHWA),  in  cooperation  with  the  New  - 
York  State  Department  of 
Transportation  (NYSDOT)  will  be 
preparing  an  Environmental  Impact 
Statement  (EIS)  on  a  proposal  to 
improve  the  Route  347  corridor  in 
Suffolk  Coimty.  The  proposed 
improvement  will  involve  the 
reconstruction  of  the  existing  route 
between  its  termini  at  the  Northern 
State  Parkway  and  Route  25 A,  a 
distance  of  approximately  15  miles,  in 
the  Towns  of  Smithtown,  Islip  and 
Brookhaven.  Improvements  to  Route 
347  are  considered  necessary  to  address 
the  existing  and  projected  traffic 
demand  and  traffic-related  problems. 

Alternatives  being  processed  for 
detailed  study  in  the  Environmental 
Impact  Statement  include: 


Section  A — Northern  State  Parkway  to 
Route  454  Diverge 

1.  No  build; 

2.  Transportation  Demand 
Management  (TDM)/Transportation 
System  Management  (TSM); 

3.  Six  lane  (convert  one  existing 
General  Use  Lane  [GULj  to  one  High 
Occupancy  Vehicle  (HOV)  lane  each 
direction)  limited  access  expressway 
with  two  lane  flanking  service  roads 
(includes  TDM/TSM); 

4.  Six  lane  (GUL's)  limited  access 
expressway  with  two  lane  flanking 
service  roads  (includes  TDM/TSM); 

5.  Eight  lane  (add  one  HOV  lane  each 
direction  or  GUL's)  restricted  access 
expressway  (includes  TDM/TSM). 

Section  B — Route  454  Diverge  to  Route 
2SA 

1.  No  build; 

2.  TDM/TSM: 

3.  Four  Lane  (GUL's)  arterial  with 
restricted  access  by  closing  median 
openings  and  having  grade  separated 
interchanges  (includes  TDM/TSM); 

4.  Six  lane  (add  one  HOV  lane  each 
direction)  arterial  with  some  grade 
separations  and  jughandles  (includes 
TDM/TSM); 

5.  Six  lane  (GUL's)  arterial  with  some 
grade  separations  and  jughandles 
(includes  TDM/TSM). 

One  of  the  early  opportunities  for  the 
public  to  be  involved  is  in  the  scoping 
of  the  Draft  Environmental  Impact 
Statement  (DEIS).  Scoping  is  the  process 
by  which  the  important  issues  to  be 
considered  in  the  envirorunental 
analyses  are  identified.  The  purpose  of 
scoping  is  to  ensure  that  the  DEIS  is  a 
concise,  acciu-ate  and  complete 
document  that  covers  all  concerns  and 
issues  for  public  and  agency  review. 

Letters  describing  the  proposed  action 
and  soliciting  scoping  comments  will  be 
sent  to  appropriate  Federal.  State  and 
local  agencies,  public  officials  and 
various  organizations  that  may  have 
interest  in  this  proposal.  In  addition  to 
scoping  discussions  with  these 
interested  p>arties,  the  general  public 
will  have  the  opportunity  to  make 
scoping  comments  both  in  writing  and 
at  a  Public  Information/Scoping  Meeting 
in  Spring,  1995,  exact  time  and  location 
to  be  announced. 

After  the  DEIS  is  prepared,  it  will  be 
available  for  public  and  agency  review 
and  comment.  This  will  be  followed  by 
a  Public  Hearing  for  which  a  public 
notice  will  be  given  of  the  time  and 
place  of  the  hearing. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 


are  invited  bom  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  the  FHWA  or  NYSDOT  at 
the  addresses  provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Planning 
and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program.) 

Issued  on:  May  30, 1995. 
Harold  J.  Brown, 

Division  Administrator.  Federal  Midway 

Administration,  Albany,  New  York. 

IFR  Doc.  95-14088  Filed  6-8-95;  8:45  am] 

WLUNO  CODE  4S10-22-M 


National  Highway  Traffic  Safety 
Administration 

pocket  No.  95-22  Notice  2] 

Decision  Ttiat  Nonconforming  1992 
Mercedes-Benz  300E  Passenger  Cars 
Are  Eligible  for  Importation 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA).  DOT. 
ACTION:  Notice  of  decision  by  NHTSA 
that  nonconforming  1992  Mercedes- 
Benz  300E  passenger  cars  are  eligible  for 
importation. 

SUMMARY:  This  notice  aimounces  the 
decision  by  NHTSA  that  1992 
Mercedes-Benz  300E  passenger  cars  not 
originally  manufactured  to  comply  with 
all  applicable  Federal  motor  vehicle 
safety  standards  are  eligible  for 
importation  into  the  United  States 
because  they  are  substantially  similar  to 
a  vehicle  originally  manufactured  for 
importation  into  and  sale  in  the  United 
States  and  certified  by  its  manufacturer 
as  complying  with  the  safety  standards 
(the  U.S.-certified  version  of  the  1992 
Mercedes-Benz  300E),  and  they  are 
capable  of  being  readily  altered  to 
conform  to  the  standards. 
DATES:  This  decision  is  effective  June  9, 
1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
George  Entwistle.  OfBce  of  Vehicle 
Safety  Compliance.  NHTSA  (202-366- 
5306). 

SUPPLEMENTARY  INFORMATION: 

Background 

Under  49  U.S.C.  30141(a)(1)(A) 
(formerly  section  108(c)(3)(A)(i)  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (the  Act)),  a  motor  vehicle 
that  was  not  originally  manufactured  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards  shall  be  refused 
admission  into  the  United  States  unless 
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NHTSA  has  decided  that  the  motor 
vehicle  is  substantially  similar  to  a 
motor  vehicle  originally  manufactured 
for  importation  into  and  sale  in  the 
United  States,  certified  under  49  U.S.C. 
30115  (formerly  section  114  of  the  Act), 
and  of  the  same  model  year  as  the 
model  of  the  motor  vehicle  to  be 
compared,  and  is  capable  of  being 
readily  altered  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  part  592.  As 
specified  in  49  CFR  593.7.  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period, 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  coaiments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 
Register. 

Liphardt  &  Associates  of 
Ronkonkoma,  New  York  (Registered 
Importer  R-93-016)  petitioned  NHTSA 
to  decide  whether  1992  Mercedes-Benz 
300E  passenger  cars  are  eligible  for 
importation  into  the  United  States. 
NHTSA  published  notice  of  the  petition 
on  April  7. 1995  (60  FR  17847)  to  afford 
an  opportimity  for  public  comment.  The 
reader  is  referred  to  that  notice  for  a 
thorough  description  of  the  petition.  No 
comments  were  received  in  response  to 
the  notice.  Based  on  its  review  of  the 
information  submitted  by  the  petitioner, 
NHTSA  has  decided  to  grant  the 
petition. 

Vehicle  Eligibility  Number  for  Subject 
Vehicles 

The  importer  of  a  vehicle  admissible 
under  any  final  decision  must  indicate 
on  the  form  HS-7  accompanying  entry 
the  appropriate  vehicle  eligibility 
number  indicating  that  the  vehicle  is 
eligible  for  entry.  VSP-114  is  the 
vehicle  eligibility  niunber  assigned  to 
vehicles  admissible  under  this  decision. 

'  Final  Determination 

Accordingly,  on  the  basis  of  the 
foregoing,  NHTSA  hereby  decides  that  a 
1992  Mercedes-Benz  300E  (Model  ID 
124.031)  not  originally  manufactured  to 
comply  with  all  applicable  Federal 
motor  vehicle  safety  standards  is 
substantially  similar  to  a  1992 
Mercedes-Benz  300E  originally 
manufactured  for  importation  into  and 
sale  in  the  United  States  and  certified 
under  49  U.S.C.  §  30115,  and  is  capable 
of  being  readily  altered  to  conform  to  all 


applicable  Federal  motor  vehicle  safety 
standards. 

Authority:  49  U.S.C.  30141(a)(1)(A)  and 
(b)(1);  49  CFR  593.8;  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on:  )une  S.  1995. 
Marilynne  lacofas 

Director,  Office  of  Vehicle  Safety  Compliance. 
[FR  Doc.  95-14134  Filed  6-»-95;  8:45  am] 
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UNITED  STATES  INFORMATION 
AGENCY 

Disability  Exchanges  Clearinghouse 

action:  Notice — request  for  proposals. 


SUMMARY:  The  United  States  Information 
Agency's  Bureau  of  Educational  and 
Cultural  Affairs  announces  an  open 
competition  for  an  assistance  award. 
Public  and  private  non-profit 
organizations  meeting  the  provisions 
described  in  IRS  regulation  26  CFR 
1.501(c)(3)-l  may  apply  for  a  single 
award  to  establish  and  manage  a 
disability  exchanges  clearinghouse,  the 
overall  purpose  of  which  is  two-fold:  (1) 
To  provide  information  for  the  disability 
commimity  about  international 
exchange  opportxmities  available  to 
them;  and  (2)  to  assist  exchange 
organizations  in  developing  skills  and 
understanding  about  how  to  incorporate 
people  with  disabilities  into  their 
exchange  programs. 

Overall  grant-making  authority  for 
this  program  is  contained  in  the  Mutual 
Educational  and  Cultural  Exchange  Act 
of  1961,  Public  Law  87-256,  as 
amended,  also  known  as  the  Fulbright- 
Hays  Act.  The  purpose  of  the  Act  is  "to 
enable  the  Government  of  the  United 
States  to  increase  mutual  understanding 
between  the  people  of  the  United  States 
and  the  people  of  other  countries  *  *  *: 
to  stren^en  the  ties  which  unite  us 
with  other  nations  by  demonstrating  the 
educational  and  cultural  interests, 
developments,  and  achievements  of  the 
people  of  the  United  States  and  other 
nations  •  *  *  and  thus  to  assist  in  the 
development  of  friendly,  sympathetic 
and  peaceful  relations  between  the 
United  States  and  the  other  countries  of 
the  world."  The  funding  authority  for 
the  program  cited  above  is  provided 
through  the  Fulbright-Hays  Act. 

Programs  and  projects  must  conform 
with  Agency  requirements  and 
guidelines  outlined  in  the  Solicitdtion 
Package.  USIA  projects  and  programs 
are  subject  to  the  availability  of  funds. 
ANNOUNCEMENT  TITLE  AND  NUMBER:  All 
communications  with  USIA  concerning 
this  announcement  should  refer  to  the 


Disability  Exchanges  Clearinghouse  and 
reference  number  E/AE-95-01. 
DEADUNE  FOR  PROPOSALS:  All  copies 
must  be  received  at  the  U.S.  Information 
Agency  by  5  p.m.  Washington,  DC  time 
on  Thursday.  July  27, 1995.  Faxed 
documents  will  not  be  accepted,  nor 
will  documents  postmarked  July  27, 
1995  but  received  at  a  later  date.  It  is  the 
responsibility  of  each  applicant  to 
ensure  that  proposals  are  received  by 
the  above  deadline. 

Award  date:  The  award  should  begin 
on  September  30, 1995. 

Duration:  September  30, 1995 — 
September  30.  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bureau  of  Educational  and  Cultural 
Affairs,  Office  of  Academic  Programs. 
Academic  Exchanges  Divsiion— E/AE. 
U.S.  Information  Agency.  301  4th  Street. 
SW..  Washington.  DC  20547.  telephone 
number;  201/619-4360,  fax  number 
202/401-5914,  internet  address: 
DLEVIN@USLAGOV  to  request  a 
Solicitation  Package,  which  includes  all 
application  forms  and  further  guidelines 
for  preparing  proposals,  including 
specific  criteria  for  preparation  of  the 
proposal  budget.  Please  specify  USIA 
Program  Officer  David  Levin  on  all 
inquiries  and  correspondence. 
Interested  applicants  should  read  the 
complete  Federal  Register 
announcement  before  addressing 
inquiries  to  the  Academic  Exchanges 
Division  or  submitting  their  proposals. 
Once  the  RFP  deadline  has  passed,  the 
Academic  Exchange  Division  may  not 
discuss  this  competition  in  any  way 
with  applicants  until  the  Bureau 
proposal  review  process  has  been 
completed. 

SUBMISSIONS:  Applicants  must  follow  all 
instructions  given  in  the  Solicitation 
Package.  The  original  and  15  copies  of 
the  complete  application  should  be  sent 
to:  U.S.  Information  Agency,  Ref.:  E/AE- 
95-01  (Disability  Exchanges 
Clearinghouse),  Office  of  Grants 
Management,  E/XE,  Room  326,  301  4th 
Street,  SW..  Washington.  DC  20547. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Bureau's  authorizing  legislation, 
programs  must  maintain  a  non-political 
character  and  should  be  balanced  and 
representative  of  the  diversity  of 
American  political,  social,  and  cultural 
life.  "Diversity"  should  be  interpreted 
in  the  broadest  sense  and  encompass 
differences  including  but  not  limited  to 
race,  gender,  religion,  geographic 
location,  socio-economic  status,  and 
physical  challenges.  Applicants  are 
strongly  encouraged  to  adhere  to  the 
advancement  of  this  principle. 

Proposals  obviously  will  relate 
directly  to  the  disability  community. 
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Proposals  should  make  an  e^ort  to 
incorporate  other  types  of  diversity  into 
various  proposal  elements  and 
activities,  including  program  staff, 
consultants  and  resource  people, 
programmatic  locations,  program 
participants,  materials  and  resources 
developed,  collaborative  programming, 
etc. 

Overview 

Background 

For  several  years  USIA's  Bureau  of 
Educational  and  Cultural  Affairs  has 
actively  promoted  the  concept  of 
diversity,  making  a  concerted  effort  to 
increase  the  number  of  people  from 
underrepresented  audiences 
participating  in  its  exchanges  and  other 
programming.  This  clearly  has  included 
outreach  to  the  disability  community. 
Simultaneously,  the  U.S.  Congress  has 
encouraged  USIA  to  focus  even  more  on 
people  with  disabilities  and  on 
disability-related  matters.  In  FY  1995 
the  Congress  appropriated  funds  to 
USIA  for  the  purpose  of  making  an 
award  to  a  private  non-profit 
organization  to  establish  and  manage  a 
disability  exchanges  clearinghouse. 

Special  Note 

In  making  this  award  and  establishing 
the  disability  exchanges  clearinghouse, 
funding  priority  will  be  given  to  entities 
that  are  operated  by  people  with 
disabilities  and  knowledgeable  about 
the  operation  and  development  of 
exchange  programs  for  those  with 
disabilities,  and  which  have  been 
involved  for  at  least  ten  years  in 
integrating  persons  with  disabilities  into 
such  programs. 

Objectives 

The  short  term  objectives  in  making 
an  award  to  establish  a  disability 
exchanges  clearinghouse  are  to  develop 
a  set  of  programs,  products,  and  services 
that  will:  (1)  provide  information  for  the 
disability  community  at  all  levels  about 
the  various  publicly-sponsored  and 
privately-sponsored  exchange 
opportunities  available  to  them;  and  (2) 
assist  exchange  'organizations,  both 
private  and  public  (including  relevant 
USIA  Offices,  Divisions,  and  Branches) 
in  developing  skills  and  understanding 
about  how  to  incorporate  persons  with 
disabilities  into  their  exchange 
programs  through  training,  technical 
assistance,  and  information-sharing. 

The  long-term  objectives  in  making  an 
award  to  establish  a  disability 
exchanges  clearinghouse  are:  (1)  To 
advance  mutual  understanding  between 
the  United  States  and  other  countries  by 
increasing  the  number  of  people  with 


disabilities  participating  in  both 
publicly-sponsored  and  privately- 
sponsored  international  educational 
exchange  programs;  (2)  to  enable 
exchange  organizations,  associations 
and  the  broader  public  to  understand 
and  appreciate  the  importance  and 
benefits  of  including  people  with 
disabilities  in  exchange  programs:  and 
(3)  to  help  advance  the  civil  rights  of 
people  with  disabilities  by  their 
participating  in  exchange  programs, 
thus  benefiting  personally  and/or 
professionally  from  the  exchange 
experience,  while  abroad  and  after 
returning  home. 

Guidelines 

Successful  Project  Components 

Proposals  to  establish  and  maintain  a 
disability  exchanges  clearinghouse,  in 
striving  to  meet  the  objectives  described 
above,  should  include,  but  are  not 
limited  to  the  following  components: 

•  Developing  and  disseminating  an 
all-purpose  brochure  describing  the 
Clearinghouse  an  its  purposes,  as  well 
as  its  programs,  products,  and  services. 

•  Developing  a  portable  exhibit  for 
use  at  conferences  and  meetings 
describing  and  promoting  the 
Clearinghouse  and  its  purposes, 
programs,  products,  and  services. 

•  Developing  and  maintaining  an 
electronic  data  base  of  exchange 
opportunities  for  individuals  with 
disabilities  in  the  principal  types  of 
international  exchange  programming — 
academic  exchanges,  professional  and 
citizen  exchanges,  arts  exchanges, 
international  visitor  programming, 
youth  exchanges,  etc.  Selected 
information  should  be  accessible  by 
means  of  an  internet  gopher  or  web 
page.  Selected  information  also  should 
be  available  in  alternate  formats, 
including  braille.  The  data  base  should 
also  include  resource  information  and 
references  for  internal  use  as  well  as 
information  and  references/resource 
material  to  assist  exchange 
organizations  to  incorporate  people  with 
disabilities  into  their  exchange 
programs. 

•  Establishing  and  strengthening 
relationships  with  the  principal 
international  exchange  organizations 
and  associations  such  as  the  Alliance  for 
International  Educational  and  Cultural 
Exchange,  NAFSA:  Association  of 
International  Educators,  IIE,  CIEE,  and 
others,  including  selected  Federal 
Departments  and  Agencies,  in  order  to 
foster  the  possibility  of  collaborative 
efforts  and  to  ensure  that  the 
Clearinghouse  maintains  comprehensive 
up-to-date  information  about  exchange 
opportunities  and  resources. 


•  Establishing  a  toll-free  telephone 
line,  including  TDD  capability,  with 
staff  able  to  respond  to  incoming 
inquiries  concerning  international 
exchange  programs  vis-a-vis  persons 
with  disabilities. 

•  Developing  and  distributing  a 
training/technical  assistance  manual, 
perhaps  in  loose-leaf  format  for  easy 
update,  for  use  by  practitioners  in  the 
international  exchanges  field  on  how  to 
incorporate  persons  writh  disabilities 
into  their  programs.  Topics  addressed 
would  include  such  items  as 
information  about  disabilities/disability 
awareness,  publicity/recruitment,  travel, 
affiliation/placement,  accessibility  and 
special  needs  accommodations, 
monitoring,  evaluation,  relevant  Federal 
laws  and  regulations,  resources/ 
annotated  organizational  references,  etc. 

•  Developing  and  conducting 
training/technical  assistance  workshops 
for  relevant  audiences  regarding  the 
incorporation  of  persons  with 
disabilities  into  international  exchange 
programs,  perhaps  in  conjunction  with 
regional/national  conferences  pertaining 
to  international  education/educational 
exchange  or  to  the  disability 
community. 

•  Writing,  producing  and  distributing 
a  quarterly  or  semi-annual  journal 
devoted  to  topics  pertaining  to 
exchanges  and  persons  with  disabiUties, 
highlighting  success  stories,  new 
developments,  collaborative  efforts, 
special  activities,  etc.  Articles  written 
by  people  in  the  exchanges  and 
disabilities  communities  and  elsewhere 
should  be  welcome. 

•  Developing  a  brochure  for 
individuals  with  disabilities  and 
exchange  practitioners  detailing  the 
rights  and  responsibilities  of  both  when 
people  with  disabilities  participate  in 
international  exchanges,  following 
guidelines  of  the  ADA  and  other  Federal 
legislation. 

•  Authoring  (or  soliciting)  and 
placing  articles  in  selected  local, 
regional,  national  and  international 
newspapers  and  periodicals  regarding 
the  importance  of  including  individuals 
with  disabilities  in  international 
exchange  programs,  highlighting 
success  stories,  innovative  programs, 
collaborative  efforts,  etc. 

Where  relevant,  the  awardee 
organization  will  be  encouraged  to 
conduct  needs  assessments  to  determine 
what  information/resources/technical 
assistance  is  already  available  and  what 
is  needed  by  particular  audiences,  e.g., 
USIA  Offices,  Divisions,  and  Branches 
and  related  private  organizations  that 
manage  or  administer  USIA-funded 
exchanges  in  addition  to  exchange 
associations  representing  the  exchanges 
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community.  Appropriate  USIA  elements 
will  provide  monitoring  and  oversight 
functions  vis-a-vis  Clearinghouse 
efforts.  Products  and  services  will  be 
developed  in  consultation  with  the 
Agency  and  reviewed  and  approved  by 
relevant  Agency  offices.  All  official 
dociunents  should  highlight  the  U.S. 
Government's  role  as  sponsor  and 
funding  source.  USIA  requests  that  it 
receive  the  copyright  use  and  be 
allowed  to  distribute  written  material  as 
it  sees  fit. 


Pmposal  Pnparation 

In  developing  proposals,  particular 
attention  should  be  paid  to  the 
objectives  and  guidelines  stated  in  this 
RFP  as  well  as  to  the  stated  proposal 
review  criteria. 

Proposals  should  include  an 
executive  summary  (Tab  B)  not  to 
exceed  five  double-spaced  pages, 
providing  the  following  information: 

(1)  Name  of  organization 

(2)  Beginning  and  ending  date  of  the 
program 

(3)  Nature  of  activity 

(4)  Funding  level  requested  from  USIA, 
total  cost-sharing  from  applicant  and 
other  sources,  and  total  costs 

(5)  Scope  and  goals 

(6)  Brief  descriptions  of  activaties, 
programs,  products  and  services  to  be 
undertaken 

(7)  Nticipated  results  (short  and  long- 
term) 

Proposals  should  include  a  narrative 
(Tab  C)  not  to  exceed  forty  double- 
spaced  pages  addressing  the  areas  listed 
below: 

(1)  Vision  (statement  of  need,  objectives, 
goals,  benefits) 

(2)  Participating  organizations 

(3)  Clearinghouse  programs,  products 
and  services 

(4)  Evaluation  plan  regarding 
Clearinghouse  programs,  products, 
and  services 

(5)  Follow-on 

(6)  Clearinghouse  management, 
including  any  subgrants 

(7)  Woric  plan/time  ft-ame 

Proposed  Budget 

Organizations  must  submit  a 
comprehensive  line-item  budget  based 
on  specific  guidance  in  the  Solicitation 
Package.  The  award  will  not  exceed 
$500,000.  The  award  will  not  be  made 
to  an  organization  with  less  than  four 
years  of  experience  in  conducting 
international  exchange  programs,  as 
USIA  policy  dictates  that  such 
organizations  will  be  limited  to  $60,000 
per  assistance  award. 

Applicants  must  submit  a 
comprehensive  budget  for  the  entire 


program.  There  must  be  a  three-column 
summary  budget  as  well  as  a  break- 
down of  each  budget  by  line-item.  For 
better  understanding  or  further 
clarification,  applicants  should  provide 
separate  sub-budgets  for  each  program 
component,  or  activity  in  order  to 
facilitate  USIA  decisions  on  funding. 

Allowable  costs  for  the  Clearinghouse 
include  but  are  not  limited  to  the 
following: 

(1)  Staff  salaries  and  benefits 

(2)  staff  travel  and  p)er  diem 
(3) occupancy 

(4)  telephone,  TDD,  fax,  E-maiL-. 

(5)  office  furniture  and  equipnfent, 
including  computer  hardware, 
software  and  telecommunications,  as 
well  as  equipment  to  convert  written 
text  into  alternate  formats,  including 
braille 

(6)  office  supplies 

(7)  reference  materials 

(8)  accounting  and  auditing  costs 

(9)  indirect  costs,  as  appropriate 

(10)  consultant  travel,  per  diem,  and 
honoraria 

(11)  duplicating  and  printing 

(12)  postage  and  courier  service 

(13)  participant  travel  and  per  diem 

(14)  conference  attendance  expenses, 
including  exhibit  space 

(15)  meeting  expenses 

Please  refer  to  the  Solicitation 
Package  for  further  guidance  regarding 
proposal  preparation,  complete  budget 
guidelines  and  formatting  instructions. 

Review  Process 

USIA  will  acknowledge  receipt  of  all 
proposals  and  will  review  them  for 
technical  eligibility.  Proposals  will  be 
deemed  ineligible  if  they  do  not  fully 
adhere  to  the  guidelines  stated  herein 
and  in  the  solicitation  Package.  Eligible 
proposals  will  be  forwarded  to  panels  of 
USIA  officers  for  advisory  review.  All 
eligible- proposals  will  be  reviewed  by 
the  Agency  contracts  office.  Proposals 
may  also  be  reviewed  by  the  Office  of 
the  General  Counsel  or  by  other  Agency 
elements.  Funding  decisions  are  at  the 
discretion  of  the  USIA  Associate 
Director  for  Educational  and  Cultural 
Affairs.  Final  technical  authority  for 
assistance  awards  (grants  or  cooperative 
agreements)  resides  with  the  USIA 
grants  officer. 

Review  Criteria 

Technically  eligible  applications  will 
be  competitively  reviewed  according  to 
the  criteria  stated  below.  These  criteria 
are  not  rank  ordered  and  all  carry  equal 
weight  in  the  proposal  evaluation: 

1.  Quality  of  the  program  idea: 
Proposals  should  exhibit  originality, 
substance,  precision,  and  relevance  to 


Agency  mission,  and  the  short-term  and 
long-term  objectives  and  guidelines 
stated  in  this  RFP. 

2.  Program  planning:  A  detailed 
agenda  and  relevant  work  plan  should 
demonstrate  substantive  undertakings 
and  logistical  capacity.  The  agenda  and 
plan  should  adhere  to  the  program 
overview  and  guidelines  described 
above. 

3.  Ability  to  achieve  program 
objectives:  Objective  should  be 
reasonable,  feasible,  and  flexible. 
Proposals  should  clearly  demonstrate 
how  the  organization  will  meet  the 
program's  objectives  and  plan. 

4.  Program  comprehensiveness: 
Proposals  should  demonstrate  how  the 
various  types  of  exchange 
programming — academic  exchanges, 
citizen  and  professional  exchanges,  arts 
exchanges,  youth  exchanges, 
international  visitor  programming,  etc. 
will  be  included  in  Clearinghouse 
planning  and  implementation  efforts. 

5.  Cultural  awareness  and  sensitivity: 
Proposals  should  demonstrate  an 
awareness  and  sensitivity  of  issues 
related  to  people  with  disabilities, 
particularly  in  a  cross-cultiu-al/ 
international  setting. 

6.  Multiplier  effect/impact:  Proposed 
Clearinghouse  activities  should 
strengthen  long-term  mutual 
understanding,  including  maximum 
sharing  of  information  and  detail 
potential  long-term  benefits. 

7.  Support  of  Diversity:  Proposals 
should  demonstrate  the  recipient's 
conunitment  to  promoting  the 
awareness  and  understanding  of 
diversity. 

8.  Institutional  Capacity:  Proposed 
personnel  and  institutional  resources 
should  be  adequate  and  appropriate  to 
achieve  the  Clearinghouse's  goals. 

9.  Institution's  Record/ Ability: 
Proposals  should  demonstrate  an 
institutional  record  of  successful 
exchange  programs,  including  previous 
interactions  with  other  organizations  in 
the  exchanges  and  disability  fields,  as 
well  as  responsible  fiscal  management 
and  full  compliance  with  all  reporting 
requirements  for  past  Agency  grants  as 
determined  by  USIA's  Office  of 
Contracts.  The  Agency  will  consider  the 
past  performance  of  prior  recipients  and 
the  demonstrated  potential  of  new 
applicants. 

10.  Follow-on  Activities:  Proposals 
should  provide  a  plan  for  continued 
follow-on  activity  (without  USIA 
support)  which  insures  that  USIA 
supported  programs  are  not  isolated 
events. 

11.  Project/ Activity  Evaluation: 
Proposals  should  include  a  plan  to 
evaluate  the  Clearinghouse's  success,  at 
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the  macro  and  micro  levels  both  as  the 
activities  unfold  and  at  the  end  of  the 
time  period.  USIA  recommends  that  the 
proposal  include  draft  survey 
questionnaires  or  other  technique  plus 
description  of  a  methodology  to  be  used 
to  link  outcomes  to  original  project 
objectives.  "Fhe  award-receiving 
organization/institution  will  be 
expected  to  submit  intermediate  reports 
after  each  project  component  is 
concluded  or  quarterly,  whichever  is 
less  frequent. 

12.  Cost-effectiveness:  The  overhead 
and  administrative  components  of  the 
proposal,  including  salaries  and 
honoraria,  should  be  kept  as  low  as 
possible.  All  other  items  should  be 
necessary  and  appropriate. 


13.  Cost-sharing:  Proposals  should 
maximize  cost-sharing  through  other 
private  sector  support  as  well  as 
institutional  direct  funding 
contributions. 

Notice 

The  terms  and  conditions  published 
in  this  RFP  are  binding  and  may  not  be 
modified  by  any  USLA  representative. 
Explanatory  information  provided  by 
the  Agency  that  contradicts  published 
language  will  not  be  binding.  Issuance 
of  the  RFP  does  not  constitute  an  award 
commitment  on  the  part  of  the 
Government.  The  Agency  reserves  the 
right  to  reduce,  revise,  or  increase 
proposal  budgets  in  accordance  with  the 
needs  of  the  program.  Final  awards 


cannot  be  made  until  funds  have  been 
appropriated  by  Congress,  allocated  and 
committed  through  internal  USIA 
procedures. 

Notification 

All  applicants  will  be  notified  of  the 
results  of  the  review  process  on  or  about 
September  20, 1995.  The  award  made 
will  be  subject  to  periodic  reporting  and 
evaluation  requirements. 

Dated:  )une  2, 1995. 
)ohn  P.  Loiello, 

Associate  Director,  Bureau  (^Educational 

and  Cultural  Affairs. 

|FR  Doc.  95-14247  Filed  6-7-95;  11:36  am] 
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Sunshine  Act  Meetings 


Federal  Register 

Vol.  60,  No.  Ill 
Friday,  June  9,  1995 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  "Government  in  the  Sunshine  Act"  (Pub. 
L  94-409)  5  U.S.C.  552b(e)(3). 


NATIONAL  CREDIT  UNION  ADMINISTRATION 

TIME  AND  DATE:  9:30  a.m.,  Wednesday. 
June  14,  1995. 

PLACE:  Board  Room,  7th  Floor.  Room 
7047, 1775  Duke  Street,  Alexandria,  VA 
22314-3428. 

STATUS:  Open. 

BOARD  BRIEFING: 

1.  Insurance  Fund  Report. 

MATTERS  TO  BE  CONSIDERED: 

1.  Approval  of  Minutes  of  Previous  Open 
Meeting. 

2.  Request  frorn  Hopewell  Federal  Credit 
Union.  Heath.  Ohio,  for  a  Conversion  to  a 
Community  Charter. 

3.  Appeal  from  Rochester  Area  State 
Employees  FCU  of  the  Regional  Director's 
Decision  to  Grant  a  FOM  Overlap  to 
Brockport  FCU. 

4.  Appeal  from  AOD  Federal  Credit  Union 
of  the  Regional  Director's  Denial  of  a  FOM 
Expansion  Request.  - 

5.  Request  for  Comments:  Operating  Fee 
Scale. 

RECESS:  10:45  a.m. 

TIME  AND  DATE:  11:00  a.m.,  Wednesday, 
June  14, 1995. 

PLACE:  Board  Room,  7th  Floor,  Room 
7047, 1775  Duke  Street,  Alexandria,  VA 
22314-3428. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Approval  of  Minutes  of  Previous  Closed 
Meeting. 

2.  Administrative  Action  under  Section 
206  of  the  FCU  Act.  Closed  pursuant  to 
exemptions  (8).  (9)(AMii)  and  (9)(B). 

3.  Administrative  Action  under  Section 

205  of  the  Federal  Credit  Union  Act.  Closed 
pursuant  to  exemption  (8). 

4.  Administrative  Action  under  Section 
125  of  the  Federal  Credit  Union  Act.  Closed 
pursuant  to  exemption  (8). 

5.  Administrative  Action  under  Sections 

206  and  208  of  the  Federal  Credit  Union  Act. 
Qosed  pursuant  to  exemptions  (5),  (8)  and 
(9)(A)(ii). 

6.  Personnel  Actions.  Closed  pursuant  to 
exemptions  (2)  and  (6). 


FOR  FURTHER  INFORMATION  CONTACT: 

Becky  Baker,  Secretary  of  the  Board, 

Telephone  (703)  518-6304. 

Becky  Baker, 

Secretary  of  the  Board. 

IFR  Doc.  95-14381  Filed  6-7-95;  3:54  am) 

BILUNO  COOE  7S36-01-M 

EQUAL  EMPLOYMENT  OPPORTUNITY 

COMMISSION 

DATE  AND  TIME:  June  20, 1995,  2:00  P.M. 

(Eastern  Time). 

PLACE:  Conference  Room  on  the  Ninth 

Floor  of  the  EEOC  Office  Building,  1801 

"L"  Street,  NW.,  Washington,  DC  20507. 

STATUS:  Part  of  the  Meeting  will  be  open 

to  the  public  and  part  of  the  Meeting 

will  be  closed. 

MATTERS  TO  BE  CONSIDERED: 

Open  Session 

1.  Announcement  of  Notation  Votes 

2.  Panel  Discussion  on  Equal  Pay  Issues 

Closed  Session 

Litigation  Authorization:  General  Counsel 

Reconmiendations 

Note:  Any  matter  not  discussed  or 
concluded  may  be  carried  over  to  a  later 
meeting.  (In  addition  to  publishing  notices 
on  EECX:  Commission  meetings  in  the 
Federal  Register,  the  Commission  also 
provides  a  recorded  announcement  a  full 
week  in  advance  on  future  Commission 
sessions.)  Please  telephone  (202)  663-7100 
(voice)  and  (202)  663^074  (TTD)  at  any  time 
for  information  on  these  meetings. 
CONTACT  PERSON  FOR  MORE 
INFORMATION:  Frances  M.  Hart,  Executive 
Officer  on  (202)  663-4070. 

Dated:  June  7, 1995. 
Frances  M.  Hart, 

Executive  Officer,  Executive  Secretariat. 
IFR  Doc.  95-14370  Filed  6-7-95;  8:45  ami 

BILUNG  COOE  67S(MM-M 

U.S.  CONSUMER  PRODUCT  SAFETY 
COMMISSION 

TIME  AND  DATE:  10  a.m.,  Tuesday,  June 

13,1995. 

LOCATION:  Room  420,  East  West  Towers, 

4330  East  West  Highway,  Bethesda, 

Maryland. 

STATUS:  Open  to  the  Public. 

MATTER  TO  BE  CONSIDERED: 

1.  Mid-Year  Beview/ Additional  Initiatives 

The  staff  will  brief  the  Commission 
and  the  Commission  will  consider 
issues  related  to  additional  initiatives 
for  fiscal  year  1995  mid-year  review. 


For  a  recorded  message  containing  the 
latest  agenda  information,  call  (301) 
504-0709. 

CONTACT  PERSON  FOR  ADDITIONAL 
INFORMATION:  Sadye  E.  Dunn,  Office  of 
the  Secretary,  4330  East  West  Highway, 
Bethesda,  MD  20207.  (301)  504-0800. 

Dated:  |une  6. 1995. 
Sadye  E.  Dunn, 
Secretory. 

IFR  Doc.  95-14363  Filed  6-7-95;  2:17  pm) 
WLUNG  CODE  63Sft-01-M 


BLACKSTONE  RIVER  VALLEY  NATIONAL 
HERITAGE  CORRIDOR 

Notice  is  hereby  given  in  accordance 
with  Section  552b  of  Title  5,  United 
States  Code,  that  a  meeting  of  the 
Blackstone  River  Valley  National 
Heritage  Corridor  Commission  will  be 
held  on  Thursday,  June  22,  1995. 

The  Commission  was  established 
pursuant  to  Public  Law  99-647.  The 
purpose  of  the  Commission  is  to  assist 
federal,  state  and  local  authorities  in  the 
development  and  implementation  of  an 
integrated  resource  management  plan 
for  those  lands  and  waters  within  the 
Corridor. 

The  meeting  will  convene  at  7:00  pm 
at  Uxbridge  Inn,  6  North  Main  Street, 
Uxbridge,  MA  for  the  following  reasons: 

1.  Presentation  imm  Town  of  Uxbridge 

2.  Report  by  Woonsocket  Ad-hoc  Committee 

3.  Commission  Business 

4.  Other 

It  is  anticipated  that  about  twenty 
people  will  be  able  to  attend  the  session 
in  addition  to  the  Commission 
members. 

Literested  persons  may  make  oral  or 
written  presentations  to  the  Commission 
or  file  written  statements.  Such  requests 
should  be  made  prior  to  the  meeting  to: 
James  R.  Pepper,  Executive  Director, 
Blackstone  River  Valley  National 
Heritage  Corridor  Commission,  One 
Depot  Square,  Woonsocket,  RI 02895, 
Tel.:  (401)  762-0250. 

Further  information  concerning  this 
meeting  may  be  obtained  from  James  R. 
Pepper,  Executive  Director  of  the 
Commission  at  the  aforementioned 
address. 
Michael  Creasey, 

Acting,  Executive  Director  BBVNHCC. 
IFR  Doc.  95-14330  Filed  6-7-95;  12:25  pm] 
BILUNS  COOE  4310-7»-P 


BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  DATE:  10:00  a.m..  Wednesday, 
June  14, 1995. 

PLACE:  William  McChesney  Martin,  Jr. 
Federal  Reserve  Board  Building,  C 
Street  entrance  between  20th  and  2 1st 
Streets,  N.W.,  Washington,  D.C.  20551. 
STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204.  You  may  call 
(202)  452-3207,  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 


Dated:  June  7, 1995. 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
IFR  Doc.  95-1429* Filed  6-7-95;  10:37  am) 

WLUNG  CODE  tt10-01-P 

CORPORATION  FOR  NATIONAL  AND 
COMMUNITY  SERVICE 

Pursuant  to  the  provisions  of  the 
Government  in  the  Sunshine  Act  (5 
U.S.C.  §  552(b)),  notice  is  hereby  given 
of  the  following  meeting  of  the  Board  of 
Directors  of  the  Corporation  for  National 
and  Community  Service: 
"FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  Previously 
announced  in  the  May  30, 1995  Federal 
Register. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE  OF 
THE  MEETING:  10:00  a.m.— 3:00  p.m., 
June  16, 1995. 

CHANGES  IN  THE  MEETING:  The  Status  of 
the  meeting  has  been  changed  from 
"open"  to  "open  and  closed".  The 
meeting  will  be  open,  except  that  Board 


deliberations  on  grant  applications  will 
be  closed,  pursuant  to  exemptions  4  and 
9(B)  of  the  Government  in  the  Sunshine 
Act.  This  partial  closing  has  been 
certified  by  the  Corporation's  General 
Counsel.  A  copy  of  the  certification  will 
be  posted  for  public  inspection  at  the 
Corporation's  headquarters,  located  at 
1201  New  York  Avenue  NW.  Office  of 
General  Counsel,  8th  Floor,  Washington, 
D.C.  20525,  and  will  otherwise  be 
available  upon  request. 

CONTACT  PERSON  FOR  FURTHER 
INFORMATION:  Rhonda  Taylor,  Associate 
Director  of  S{>ecial  Projects  and 
Initiatives,  The  Corporation  for  National 
Service,  8th  Floor,  Room  8619,  1201 
New  York  Avenue  NW,  Washington, 
D.C.  20525.  Phone  (202)  606-5000  ext. 
282.  Fax  (202) 565-2794. 

Dated:  June  6, 1995. 
Terry  Rusaell. 

General  Counsel. 

IFR  Doc.  95-14282  Filed  6-7-95:  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  32 
FUN  1018-AD03 

Addition  of  Cape  May  National  Wildlife 
Refuge  to  the  List  of  Open  Areas  for 
Hunting  In  New  Jersey 

agency:  Fish  and  Wildlife  Service. 

Interior. 

action:  Propdsed  rule. 

summary:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  proposes  to  add  Cape 
May  National  Wildlife  Refuge  to  the  list 
of  areas  open  for  big  game  hunting  in 
New  Jersey  along  with  pertinent  refuge- 
spedfic  regulations  for  such  activities. 
The  Service  has  determined  that  such 
use  will  be  compatible  with  the 
purposes  for  which  the  refuge  was 
established.  The  Service  has  further 
determined  that  this  action  is  in 
accordance  with  the  provisions  of  all 
applicable  laws,  is  consistent  with 
principles  of  sound  wildlife 
management,  and  is  otherwise  in  the 
public  interest  by  providing  additional 
recreational  opportiuiities  of  a 
renewable  nat\iial  resource. 
DATES:  Comments  may  be  submitted  on 
or  before  August  8,  1995. 
addresses:  Assistant  Director— Refuges 
and  Wildlife.  U.S.  Fish  and  Wildhfe 
Service,  1849  C  Street  NW..  MS  670 
ARLSQ,  Washington.  DC  20240. 
FOR  FURTHER  INFORMATION  CONTACT: 
Duncan  L.  Brown,  Esq.,  at  the  address 
above;  Telephone:  703-358-1744. 
SUPPI.EMENTARY  INFORMATION:  National 
wildlife  refuges  are  generally  closed  to 
hunting  and  sport  fishing  until  opened 
by  rulemaking.  The  Secretary  of  the 
Interior  (Secretary)  may  open  refuge 
areas  to  himting  and/or  fishing  upon  a 
determination  that  such  uses  are 
compatible  with  the  purpose(s)  for 
which  the  refuge  was  established.  The 
action  must  also  be  in  accordance  with 
provisions  of  all  laws  appUcable  to  the 
areas,  must  be  consistent  with  the 
principles  of  sound  wildlife 
management,  and  must  otherwise  be  in 
the  public  interest.  This  rulemaking 
proposes  to  open  Cape  May  National 
Wildlife  Refuge  to  big  game  (white- 
tailed  deer)  himting. 

Request  for  Comments 

Department  of  the  Interior  poUcy  is, 
whenever  practicable,  to  afford  the 
pubUc  a  meaningful  opportimity  to 
participate  in  the  rulemaking  process.  A 
60-day  comment  period  is  specified  in 
order  to  facilitate  pubUc  input. 


Accordingly,  interested  persons  may 
submit  written  comments  concerning 
this  proposed  rule  to  the  person  listed 
above  under  the  heading  ADDRESSES.  All 
substantive  comments  will  be  reviewed 
and  considered. 

Statutory  Authority 

The  National  WildUfe  Refuge  System 
Administration  Act  of  1966,  as  amended 
(NWRSAA)  (16  U.S.C.  668dd).  and  the 
Refuge  Recreation  Act  of  1962  (RRA)  (16 
U.S.C.  460k)  govern  the  administration 
and  public  use  of  national  wildlife 
refuges.  Specifically,  Section  4(d)(1)(A) 
of  the  NWRSAA  authorizes  the 
Secretary  to  permit  the  use  of  any  areas 
within  the  National  Wildlife  Refuge 
System  (Refuge  System)  for  any 
purpose,  including  but  not  limited  to 
hunting,  fishing,  public  recreation  and 
accommodations,  and  access,  when  he 
determines  that  such  uses  are 
compatible  with  the  piuposes  for  which 
each  refuge  was  established.  The 
Service  administers  the  Refuge  System 
on  behalf  of  the  Secretary.  The  RRA 
gives  the  Secretary  additional  authority 
to  administer  refuge  areas  within  the 
Refuge  System  for  public  recreation  as 
an  appropriate  incidental  or  secondary 
use  only  to  the  extent  that  it  is 
practicable  and  not  inconsistent  with 
the  primary  purposes  for  which  the 
refuges  were  established. 

Opening  Package 

In  preparation  for  this  opening,  the 
refuge  unit  has  included  in  its 
"openings  package"  for  Regional  review 
and  approval  from  the  Washington 
Office  the  following  dociunents:  a 
hunting/ fishing  plan;  an  environmental 
assessment;  a  Finding  of  No  Significant 
Impact  (FONSI);  a  Section  7  evaluation 
or  statement,  pursuant  to  the 
Endangered  Species  Act,  that  these 
openings  are  not  likely  to  adversely 
affect  a  hsted  species  or  critical  habitat; 
a  letter  of  concurrence  from  the  affected 
States;  and  refuge-specific  regulations  to 
administer  the  hunts.  From  a  review  of 
the  totality  of  these  documents,  the 
Secretary  has  determined  that  the 
opening  of  the  Cape  May  National 
Wildhfe  Refuge  to  big  game  himting  is 
compatible  with  the  principles  of  sound 
wildhfe  management  and  will  otherwise 
be  in  the  public  interest. 

In  accordance  with  the  NWRSAA  and 
the  RRA,  the  Secretary  has  also 
determined  that  this  opening  for  big 
game  hunting  is  compatible  and 
consistent  with  the  primary  purposes 
for  which  the  refuge  was  established. 
The  Secretary  has  also  determined  that 
funds  are  available  to  administer  the 
programs.  A  brief  description  of  the 
hunting  program  is  as  follows: 


Cape  May  National  Wildlife  Refuge 

The  Cape  May  National  Wildlife 
Refuge  was  established  administratively 
on  January  20, 1989,  under  the  authority 
of  the  Fish  and  Wildhfe  Act  of  1956  (16 
U.S.C.  742a-742j;  70  Stat.  1119).  as 
amended.  The  broad  purposes  of  the 
refuge  are  for  the  development, 
advancement,  management, 
conservation,  and  protection  of  fish  and 
wildlife  resources  and  for  the  benefit  of 
the  United  States  Fish  and  Wildhfe 
Service,  in  performing  its  activities  and 
services.  There  are  approximately 
16,700  acres  within  the  approved  refuge 
acquisition  boundary.  The  Fish  and 
WildUfe  Service  (Service)  has  already 
purchased  approximately  6,700  acres  of 
the  acquisition  area.  The  refuge  is 
located  in  the  Townships  of  Middle, 
Dennis  and  Upper  in  Cape  May  County, 
New  Jersey,  llie  refuge  is  divided  into 
two  approximately  equal  divisions:  The 
Great  Cedar  Swamp  Division  and  the 
Delaware  Bay  Division.  The  topography 
of  the  refuge  is  typical  of  the  coastal 
areas  of  New  Jersey,  where  uplands 
taper  gradually  to  a  wide  band  of 
saltmarsh.  There  are  22  major  vegetat^pn 
types  found  on  the  refuge.  These 
communities  include  mixed  hardwood 
swamps,  oak/pine  forests,  Atlantic 
white  cedar  swamps,  and  estuarine 
communities  dominated  by  Spartina 
patens,  and  saltmarsh  cordgrass. 
The  unique  configuration  and 
location  of  Cape  May  attracts  flocks  of 
raptors,  songbirds  and  woodcock.  The 
refuge  supports  a  variety  of  animal  life, 
including  approximately  317  species  of 
birds,  42  species  of  mammals,  55 
species  of  reptiles  and  amphibians,  and 
numerous  species  of  fish,  shellfish,  and 
other  invertebrates.  Furbearers  of 
economic  importance  inhabiting  the 
area  include  otter,  muskrat,  and 
raccoon.  Small  mammals  such  as 
shorttail  shrews  and  white-footed  mice 
are  common  in  upland  fields  and  shrub 
habitat.  Gray  and  red  foxes  are  also 
common. 

State  deer  biologists  estimate  a  deer 
density  of  approximately  18  deer  per 
square  mile  in  Cape  May  County's  Deer 
Management  Zone  (DMZ)  34,  of  which 
the  refuge  is  a  part.  The  deer  population 
appears  to  have  increased  since  1981 
writh  a  corresponding  increase  in  farmer 
complaints.  The  number  of  complaints 
has  risen  from  4  in  1990  to  12  in  1993. 
Crop  depredation  permitted  kills  have 
increased  from  9  in  1990  to  36  in  1993. 
In  order  to  address  the  below  average 
herd  health  indices,  and  to  reduce  deer 
complaints  in  DMZ  34,  the  short  term 
goal  of  the  New  Jersey  Division  of  Fish, 
Game  and  Wildlife  is  to  reduce  the  herd 
by  approximately  20  percent.  There  are 


no  data  on  the  number  of  hunters  who 
have  used  the  area  within  the  refuge 
acquisition  area  in  the  past.  However, 
the  refuge  estimates  the  annual 
visitation  for  deer  hunting  is  less  than 
500  visits. 

Based  on  the  patrols  that  refuge  law 
enforcement  officers  have  made  during 
the  last  two  firearms  deer  hunting 
seasons,  hunting  pressure  on  white- 
tailed  deer  within  the  refuge  boundary 
is  low. 

The  sport  hunting  program  will  be 
monitored  by  refuge  personnel,  and 
conducted  according  to  New  Jersey 
Department  of  Environmental 
Protection,  Division  of  Fish,  Game  and 
Wildhfe  deer  hunt  regulations. 

Opening  the  refuge  to  big  game 
hunting  has  been  found  to  be 
compatible  in  a  separate  compatibihty 
determination.  The  himting  program 
will  be  reviewed  annually  to  ensure  that 
a  harvestable  surplus  of  animals  exist, 
and  that  sensitive  habitats  are  protected 
from  disturbance.  A  Section  7 
evaluation  pursuant  to  the  Endangered 
Species  Act  was  conducted.  It  was 
determined  that  the  proposed  action  is 
not  likely  to  adversely  ajffect  any 
Federally  listed  or  proposed  for  Usting 
threatened  or  endangered  species  or 
their  critical  habitats.  Pursuant  to  the 
National  Environmental  PoUcy  Act 
(NEPA),  an  environmental  assessment 
was  made  and  a  Finding  of  No 
Significant  Impact  (FONSI)  was  made 
regarding  the  hunt.  During  the 
preparation  of  the  environmental 
assessment,  biologists  and  management 
personnel  within  the  New  Jersey 
Division  of  Fish,  Game  and  Wildlife 
were  consulted.  Comments  were 
soUcited  from  the  public  during  the 
draft  environmental  assessment  phase. 
Articles  on  this  assessment  were  carried 
in  the  local  newspapers  and  sent  to 
Federal,  State  and  local  legislators  and 
conservation  groups. 

The  Service  has  determined  that  there 
would  be  sufficient  funds  to  administer 
the  proposed  hunt.  Sufficient  funds 
would  be  available  within  the  refuge 
unit  budget  to  operate  such  a  hunt  as 
proposed. 

Paperwork  Reduction  Act 

The  information  collection 
requirements  for  part  32  are  found  in  50 
CFR  part  25  and  have  been  approved  by 
the  Office  of  Management  and  Budget 
under  44  U.S.C.  3501  et  seq.  and 


assigned  clearance  number  1018-0014. 
The  information  is  being  collected  to 
assist  the  Service  in  administering  these 
programs  in  accordance  with  statutory 
authorities  which  require  that 
recreational  uses  be  compatible  with  the 
primary  purposes  for  which  the  areas 
were  established.  The  information 
requested  in  the  application  form  is 
required  to  obtain  a  benefit. 

The  pubUc  reporting  burden  for  the 
application  form  is  estimated  to  average 
six  (6)  minutes  per  response,  including 
time  for  reviewing  instructions, 
gathering  and  maintaining  data,  and 
completing  the  form.  Direct  comments 
on  the  burden  estimate  or  any  other 
asp>ect  of  this  form  to  the  Service 
Information  Collection  Officer,  U.S.  Fish 
and  Wildhfe  Service,  1849  C  Street. 
NW.  MS  224  ARLSQ,  Washington,  DC 
20240;  and  the  Office  of  Management 
and  Budget,  Paperwork  Reduction 
Project  (1018-0014),  Washington.  DC 
20503. 

Economic  Effect 

This  rulemaking  was  not  subject  to 
Office  of  Management  and  Budget 
review  under  Executive  Order  12866.  In 
addition,  a  review  under  the  Regulatory 
Flexibihty  Act  of  1980  (5  U.S.C.  601  et 
seq.)  has  revealed  that  the  rulemaking 
would  not  have  a  significant  effect  on  a 
substantial  number  of  small  entities, 
which  include  businesses,  organizations 
or  govenmiental  jurisdictions.  This 
proposed  rule  would  have  minimal 
effect  on  such  entities. 

Federalism 

This  proposed  rule  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibihties  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  rule  does  not 
have  sufficient  FederaUsm  impUcations 
to  warrant  the  preparation  of  a 
FederaUsm  Assessment. 

Environmental  Considerations 

Pursuant  to  the  requirements  of 
section  102(2)(C)  of  the  National 
Environmental  PoUcy  Act  of  1969  (42 
U.S.C.  4332(2)(C)),  an  environmental 
assessment  has  been  prepared  for  this 
opening.  Based  upon  the  Environmental 
Assessments,  the  Service  issued  a 
Finding  of  No  Significant  Impact  with 


respect  to  the  opening.  A  Section  7 
evaluation  was  prepared  pursuant  to  the 
Endangered  Species  Act  with  a  finding 
that  no  adverse  impact  would  occur  to 
any  identified  threatened  or  endangered 
species. 

Primary  Author 

Duncan  L.  Brown,  Esq.,  Division  of 
Refuges,  U.S.  Fish  and  WildUfe  Service, 
Washington,  DC,  is  the  primary  author 
of  this  rulemaking  document. 

List  of  Subiects  in  50  CFR  Part  32 

Hunting,  Fishing.  Reporting  and 
recordkeeping  requirements.  WildUfe. 
WildUfe  refuges. 

Accordingly,  part  32  of  chapter  I  of 
Title  50  of  the  Code  of  Federal 
Regulations  is  proposed  to  be  amended 
as  set  forth  below: 

PART  32— [AMENDED] 

1.  The  authority  citation  for  part  32 
continues  to  read  as  foUows: 

Authority:  5  U.S.C.  301;  16  U.S.C  460k. 
664,  668dd.  and  715i. 

S32.7    [Amended] 

2.  Section  32.7  List  of  refuge  units 
open  to  hunting  and/or  fishing  is 
amended  by  adding  the  alphabetical 
Usting  of  "Cape  May  National  Wildlife 
Refuge"  under  the  state  of  New  Jersey. 

3.  Section  32.49  New  Jersey  is 
amended  by  adding  the  alphabetical 
Usting  of  Cape  May  National  WildUfe 
Refuge  to  read  as  foUows: 

§32.49    New  Jersey. 


Cape  May  NatioiMd  WUdlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
(Reserved] 

B.  Upland  Game  Hunting.  (Reserved) 

C.  Big  Game  Hunting.  Hunting  of  white- 
tailed  deer  is  permitted  on  designated  areas 
of  the  refuge  subject  to  the  following 
condition:  During  the  firearms  big  game 
season,  hunters  must  wear,  in  a  conspicuous 
manner  on  head,  chest  and  back,  a  minimum 
of  400  square  inches  of  solid-colored  hunter 
orange  clothing  or  material. 

D.  Sport  Fishing.  (Reserved) 
•         •         •         •         * 

Dated:  May  20. 1995. 
George  T.  Frampton.  Jr., 

Assistant  Secretary  for  Fish  and  Wildlife  and 

Parks. 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Parts  91, 121, 125,  and  135 
[Docket  No.  28229;  F4ot»c«  No.  95-71 
WN2120-AF52 

Chiid  Restraint  Systems 

AGENCY:  Federal  Aviation 

AdminisU-ation  (FAA),  DOT. 

action:  Notice  of  proposed  rulemaking. 


SUMMARY:  This  notice  proposes  to 
withdraw  FAA  approval  for  the  use  of 
booster  seats  and  vest-  and  harness-type 
child  restraint  systems  in  aircraft  during 
takeoff,  landing,  and  movement  on  the 
siu-face.  In  addition,  this  notice 
emphasizes  the  existing  prohibition  in 
all  aircraft  against  the  use  of  lap  held 
child  restraint  systems  (including  belly 
belts).  The  FAA  believes  that,  during  an 
aircrafl  crash,  the  baimed  devices  may 
put  children  in  a  potentially  worse 
situation  than  the  allowable 
alternatives.  This  notice  does  not  affect 
use  of  other  types  of  approved  child 
restraint  devices.  The  FAA  will 
continue  to  analyze  methods  to  improve 
the  alternatives  to  the  proposed  banned 
devices. 

DATES:  Conmients  must  be  received  on 
orbeforejuly  10, 1995. 
ADDRESSES:  Comments  on  this  notice 
should  be  mailed,  in  triplicate,  to: 
Federal  Aviation  Administration,  Office 
of  the  Chief  Counsel,  Attention:  Rules 
Docket  (AGC-200),  Docket  No.  28229. 
800  Independence  Avenue.SW.. 
Washington.  DC  20591.  Comments 
delivered  must  be  marked  Docket  No. 
28229.  Comments  may  be  examined  in 
room  915G  weekdays  between  8:30  a.m. 
and  5  p.m.,  except  on  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donell  Pollard,  (AFS-203),  Air 
Transportation  Division,  Flight 
Standards  Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue  SW.,  Washington,  DC  20591; 
Telephone  (202)  267-3735. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  FAA  is  concerned  about  the 
safety  of  children  who  use  certain  forms 
of  child  restraint  systems  aboard 
aircraft.  In  1992,  the  FAA  set  forth  in 
§§  91.107(a),  121.311(b).  125.211(b),  and 
135.128(a)  the  child  restraint  systems 
acceptable  for  use  in  aircraft  by  listing 
labeling  requirements  and  certain  use 
requirements.  Since  that  time  the  FAA 
has  supplemented  the  rule  with 
advisory  material  and  with  a  public 
information  leaflet  titled  "Child/Infant 


Safety  Seats  ReccHnmended  for  Use  in 

Aircraft."  .  , .     . 

Under  present  regulations  a  cmld  who 
has  not  reached  his  or  her  second 
birthday  (infant)  is  not  required  to  have 
a  separate  seat  aboard  an  aircraft.  This 
means  that  the  person  accompanying  an 
infant  may  choose  to  hold  the  infant 
during  flight. 

If  the  accompanying  adult  wishes  to 
put  the  infant  Ln  a  child  restraint  system 
on  a  passenger  seat,  the  airline  may 
require  the  adidt  to  purchase  a  separate 
ticket  for  the  infant.  Whether  or  not  the 
airline  requires  the  purchase  of  a  ticket 
for  the  infant,  a  separate  passenger  seat 
is  necessary  if  a  child  restraint  is  to  be 
used  (14  CFR  §§  121.311(c).  125.211(c). 
and  135.128(b)). 

The  provisions  of  §§  91.107. 121.311. 
125.211.  and  135.128  identify  those 
child  restraints  that  are  approved  for  use 
aboard  aircrafl.  These  child  restraint 
provisions  also  apply  whenever  a  child 
restraint  is  used  for  a  child  2  years  old 
or  older  who  is  required  to  have  a 
separate  seat  on  the  aircrafl.  A  child  2 
years  old  or  older  must  either  be 
properly  secured  in  an  approved  child 
restraint  or  properly  secured  with  a 
safety  belt  in  a  passenger  seat. 

The  FAA's  1992  determination  as  to 
which  child  restraint  systems  would  be 
approved  for  use  aboard  aircraft  was 
based  on  many  years  of  work  by  both 
the  FAA  and  the  National  Highway 
Traffic  Safety  Administration  (NHTSA). 
In  the  1970's.  NHTSA  proposed 
dynamic  testing  of  child  restraint 
systems  for  use  in  automobiles.  In  the 
mid  1980's.  the  FAA  and  NHTSA 
undertook  an  effort  to  develop  a 
common  approach  to  the  approval  of 
child  restraints.  Federal  Motor  Vehicle 
Safety  Standards  (FMVSS)  No.  213  (49 
CFR  571.213)  was  amended  to  provide 
criteria  for  the  certification  of  child 
restraints  that  were  appropriate  for  both 
aircrafl  and  automobiles. 

FMVSS  No.  213.  as  revised,  is  the 
current  U.S.  standard,  and  has  allowed 
himdreds  of  models  of  seats  to  be 
approved,  including  booster-type  child 
restraint  systems  ("booster  seats").  The 
current  FAA  child  restraint  rules  do  not 
specifically  refer  to  FMVSS  No.  213. 
However,  FMVSS  No.  213  is  the  basis 
for  the  labels  required  under  the  FAA 
rules. 

The  current  FAA  rules  on  child 
restraint  systems  permit  the  use  of  child 
restraint  systems  only  if  they  bear  a 
proper  label(s),  meet  certain  use 
requirements,  and  meet  adult 
accompaniment  requirements. 

Approved  labels  fall  into  three 
categories  as  follows: 

1 .  Seats  manufactured  to  U.S. 
standards  between  January  1. 1981,  and 


February  25,  1985,  must  bear  a  label  that 
states  "This  child  restraint  system 
conforms  to  all  applicable  Federal  motor 
vehicle  safety  standards."  However, 
vest-  and  harness-type  child  restraint 
systems  manufactured  before  February 
26, 1985,  are  not  approved  for  use  on 
aircraft  even  if  they  bear  this  label. 

2.  Seats  manufactured  to  U.S. 
standards  on  or  after  February  26, 1985. 
must  bear  the  following  two  labels: 

(i)  "This  child  restraint  system 
conforms  to  all  applicable  Federal  motor 
vehicle  safety  standards;"  and 

(ii)  "THIS  RESTRAINT  IS  CERTIFIED 
FOR  USE  IN  MOTOR  VEHICLES  AND 
AIRCRAFT,"  in  red  lettering. 

3.  Seats  that  are  not  manufactured  to 
approved  U.S.  standards  must  bear 
either  a  label  showing  approval  of  a 
foreign  government  or  a  label  showing 
that  die  seats  were  manufactiu-ed  under 
the  standards  of  the  United  Nations. 

The  use  requirements  for  child 
restraint  systems  are  as  follows: 

1.  The  restraint  system  must  be 
properly  secured  to  an  approved 
forward-facing  seat  or  berth; 

2.  The  child  must  be  properly  secured 
in  the  restraint  system  and  must  not 
exceed  the  specified  weight  Umit  for  the 
restraint  system;  and 

3.  The  restraint  system  must  bear  that 
appropriate  label(s). 

The  adult  accompaniment  provisions 
for  child  restraint  systems  require  that 
the  child  be  accompanied  by  a  parent, 
guardian,  or  attendant  designated  by  the 
child's  parent  or  guardian  to  attend  to 
the  safety  of  the  child  during  the  flight. 

While  the  current  rule  language 
disallows  vest-  and  harness-type  child 
restraint  systems  manufactiued  before 
February  26. 1985,  some  of  these 
systems  manufactiued  afler  that  date 
meet  U.S.,  foreign  government,  or 
United  Nations  requirements. 

Need  for  Amendment 

As  discussed  above,  the  present  FAA 
rules  on  child  restraint  systems  are 
based  primarily  on  U.S.  standards. 
However,  the  FAA  now  has  determined 
that  some  child  restraint  systems  that 
work  well  in  automobiles  may  not  be 
safe  for  use  in  aircraft.  The  FAA  has 
reached  this  conclusion  based  in  part  on 
recent  studies  by  FAA's  Civil 
Aeromedical  Institute  (CAMI).  A  copy  of 
CAMI's  final  report,  as  well  as  a  follow- 
up  report  that  clarifies  certain  issues  in 
the  CAMI  report,  is  included  in  the 
docket.  The  CAMI  studies  were 
conducted  to  evaluate  whether  the  FAA 
regulations  regarding  crashworthiness 
requirements  for  adult  passenger  seats 
and  the  standards  applicable  to  child 
restraint  devices  were  consistent,  to    . 
respond  to  questions  from  the  Air 


Federal  Register  /  Vol.  60,  No.  Ill  /  Friday.  June  9,  1995  /  Proposed  Rules 


30691 


Transport  Association  concerning 
which  child  restraint  systems  were 
approved  for  aircraft,  and  to  respond  to 
comments  received  from  child  restraint 
manufacturers,  private  testing 
organizations,  the  National 
Transportation  Safety  Board,  foreign 
regulatory  organizations,  and  consumer 
activists  at  the  January  1993.  session  of 
the  Society  of  Automotive  Engineers 
(SAE)  ad  hoc  committee  on  child 
restraints.  Some  of  the  most  serious 
issues  identified  by  CAMI  concern  child 
restraints  conunonly  referred  to  as 
shield-type  booster  seats,  vest-  and 
harness-type  child  restraint  systems, 
and  belly  belts. 

FMVSS  No.  213  defines  a  "booster 
seat"  as  "either  a  backless  child 
restraint  system  or  a  belt-positioning 
seat".  FMVSS  No.  213  defines  a 
"backless  child  restraint  system"  as  "a 
child  restraint,  other  than  a  belt- 
positioning  seat,  that  consists  of  a 
seating  platform  that  does  not  extend  up 
to  provide  a  cushion  for  the  child's  back 
or  head  and  has  a  structural  element 
designed  to  restrain  forward  motion  of 
the  child's  torso  in  a  forward  impact" 
(hereinafter  referred  to  as  "shield- 
type").  FMVSS  No.  213  defines  a  "beh- 
positioning  seat"  as  "a  child  restraint 
system  that  positions  a  child  on  a 
vehicle  seat  to  improve  the  fit  of  a 
vehicle  Type  2  belt  system  on  the  child 
and  that  lacks  any  component,  such  as 
a  belt  system  or  a  structiu^I  element, 
designed  to  restrain  forward  movement 
of  the  child's  torso  in  a  forward  impact" 
(49  CFR  571.213(S4)).  NHTSA  and  the 
FAA  are  working  together  to  develop 
additional  standards  to  allow  an 
improved  assessment  of  the 
performance  of  child  restraint  systems 
in  the  aircraft  enviromnent. 

Booster  seats  are  generally  designed 
for  children  who  are  3  to  8  years  old  and 
weigh  30  to  60  pounds.  As  such,  the 
children  who  weigh  40  pounds  and  over 
can  be  adequately  protected  in  an 
aircraft  seat  restrained  by  the  safety  belt, 
and  the  children  who  weigh  between  30 
pounds  (the  threshold  weight  for  a 
booster  seat)  and  40  poimds  can  be 
restrained  in  a  forward  facing  child 
restraint  system.  The  "shield-type" 
booster  seat  is  seciued  to  the  vehicle 
with  the  passenger  safety  belt  and  the 
shield  provides  crash  protection  for  the 
upper  body  of  the  child.  The  "belt- 
positioning"  booster  seat  is  secured  to 
the  vehicle,  along  with  the  child,  with 
the  passenger  seat  and  shoulder  belt 
system  of  the  vehicle;  the  shoulder 
portion  of  the  best  provides  crash 
protection  for  the  upper  body  of  the 
child. 

Vest-  and  harness-type  restraint 
devices  are  usually  designed  for 


children  in  the  25  to  50  pound  range. 
The  harness-type  device  usually 
colisists  of  a  torso  harness  with  padded, 
adjustable  straps  over  the  shoulders  and 
around  the  pelvis  and,  in  some  designs, 
it  contains  a  crotch  strap.  The  harness 
contains  a  means  (e.g.  a  webbing 
attached  to  a  metal  back  plate]  for  the 
passenger  safety  belt  to  attach  the 
harness  to  the  aircraft  seat. 

The  belly  belt  included  in  the  CAMI 
study  has  a  short  loop  of  webbing  with 
standard  buckle  hardware  installed  on 
the  ends.  This  belt  is  designed  to  be 
buckled  around  the  child's  abdomen 
and  is  secured  to  an  adult's  abdomen 
with  the  adult's  safety  belt  by  routing 
the  safety  belt  through  a  small  loop  of 
webbing  sewn  on  the  belly  belt.  The 
belly  belt,  as  well  as  other  types  of  lap 
held  child  restraint  devices,  are  not 
permitted  to  be  used  imder  the  existing 
rules. 

Under  the  existing  rules,  a  child 
restraint  system  that  bears  one  or  more 
of  the  specified  labels  cannot  be  used 
unless  die  restraint  system  is  properly 
secured  to  an  approved  forward-facing 
seat  or  berth  (see 
§§91.107(a)(3)(iii)(C)(l). 
121.311(b)(2)(iii)(A), 
125.211(b)(2)(iii)(A),  and 
135.128(a)(2)(iii)(A)).  Because  lap  held 
child  restraint  systems  are  not  secured 
to  a  forward-facing  seat  or  berth,  but 
instead  are  secured  to  the  adult,  they 
cannot  be  used  under  existing  rules. 
Nonetheless,  the  FAA  has  decided  that 
it  is  important  to  emphasize  this 
prohibition  and,  therefore,  proposes  to 
add  clarifying  language  to  the  existing 
rules. 

The  CAMI  study  identified  the 
following  concerns  with  booster  seats, 
vest-  and  harness-type  child  restraints, 
and  belly  belts: 

Booster  seats — In  the  test,  the  shield- 
type  booster  seat,  in  combination  with 
other  factors,  contributed  to  an 
abdominal  pressure  measurement 
higher  than  in  other  means  of 
protection. 

Vest-  and  harness-type  systems — 
When  tested  in  an  airplane  seat,  these 
systems  allowed  excessive  forward  body 
excursion,  resulting  in  the 
anthropomorphic  test  dummy  sUding 
off  the  front  of  the  seat  with  a  high 
likelihood  of  the  child  impacting  the 
back  of  the  row  of  seats  in  fitint  of  it. 
Rebound  acceleration  presents  further 
risk  for  injury. 

Belly  belts — In  the  test,  these  systems 
allowed  the  anthropomorphic  test 
dummy  to  make  severe  contact  with  the 
back  of  the  seat  in  the  row  in  front  of 
the  test  dummy.  The  child  also  may  be 
crushed  by  the  forward  bending  motion 


of  the  adult  to  whom  the  child  is 
attached. 

CAMI  research  involved  dynamic 
impact  tests  with  a  variety  of  certified 
child  restraints  installed  in  transport 
airplane  passenger  seats  at  the  16g  peak 
loads  required  in  14  CFR  §  25.562(b)(2). 
Some  of  the  tests  of  child  restraint 
systems  were  configured  to  represent  a 
typical  midti-row  seat  installation  and 
included  testing  the  effects  of  the 
occupant  impact  against  the  backs  of 
seats.  The  tests  investigated  transport 
airplane  passenger  seal  compatibility 
with  child  restraints  and  measured  three 
performance  factors:  adaptabiUty, 
structural  response,  and  occupant 
protection. 

Shield-Type  Booster  Seats 

The  FAA  has  determined  that  some 
child  restraint  systems  that  work  well  in 
automobiles  may  not  be  as  safe  for  use 
in  aircraft  during  takeoff,  landing,  and 
movement  on  the  surface  as  other 
available  means  of  protection.  Unlike  in 
an  automobile,  where  seat  backs  are 
fixed  and  rigid  and  present  a  barrier  to 
rear-generated  forces,  airline  seats  are 
generally  not  rigid  and  thus  may 
breakover  under  their  own  inertia  or 
when  struck  by  a  passenger.  This 
represents  a  potential  source  of  pressure 
and  force  to  the  occupant  of  a  backless 
child  restraint  device. 

The  CAMI  research  found  that  in 
laboratory  impact  tests  using 
representative  airplane  seats  found  in  a 
transport  airplane,  shield-type  booster 
seats  may  offer  less  protection  from  aft 
row  occupant  impact  forces  on  the  seat 
back  than  other  available  means  of 
protection.  Aft  row  occupant  impact 
forces  transmitted  through  the  passenger 
seat  back  in  which  the  child  restraint  is 
installed  are  an  important 
consideration,  particularly  in  seats  with 
breakover  seat  backs.  The  movement  of 
the  aft  row  adult  passenger  may  expose 
the  child  to  an  impact  from  behind  and 
to  being  crushed  between  the  airplane 
seat  back  and  the  booster  seat  shield.  In 
addition,  when  this  situation  was 
studied  by  CAMI,  increased  abdominal 
loading  of  the  child  test  dummy  was 
discovered  when  the  researchers 
reviewed  the  test  data  on  an 
anthropomorphic  dummy  representing  a 
3-year  old  child  weighing  33.3  pounds. 
The  researchers  then  used  a  smaller 
"CAMDC"  anthropomorphic  dummy 
weighing  27.2  pounds,  representing  a  2- 
year  old  child,  that  was  instrumented  to 
measure  abdominal  loads.  These 
measurements  showed  an  increase  in 
abdominal  loads  over  those  when  the 
test  dummy  was  protected  by  the 
aircraft  seat's  lap  belt.  The  abdominal 
loading  measured  by  this  dummy  in 
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shield-type  booster  seats  was  not  caused 
by  the  dummy's  impact  against  the 
shield  alone,  but  by  the  force  of  the  seat 
back  and  the  aft  row  passenger  as  they 
pressed  the  dummy  into  the  shield. 
Therefore,  although  CAMI  used  a  test 
dummy  weighing  less  than  the  range  of 
children  recommended  by  the 
manufacturer  for  its  booster  seat,  the 
FAA  believes  that  the  dynamics  would 
be  the  same  for  a  child  within  the 
weight  Umits  specified  by  the 
manufacturer. 

The  FAA  believes  that  shield-type 
booster  seats,  which  may  contribute  to 
higher  abdominal  loading,  might  put 
children  in  a  potentially  worse  situation 
than  the  alternatives  permitted  in  the 
FAA  regulations.  In  the  study,  the  FAA 
researchers  at  CAMI  compared  the 
abdominal  load  impacts  on  the  CAMK 
anthropomorphic  test  dimuny  when  it 
was  placed  in  a  shield-type  booster  seat 
and  when  it  was  placed  in  a  lap  belt  in 
a  typical  airplane  passenger  seat.  When 
an  adult-size  test  dimuny  aft  of  the 
CAMIX  dummy  and  with  a  breakover 
seat  back,  the  abdominal  load  was  37.6 
pounds  per  square  inch  (psi)  when  the 
dimuny  was  restrained  by  the  lap  belt 
compared  to  59.5  psi  for  the  dummy 
when  it  was  in  a  shield-type  booster 

S6&t 

The  CAMI  researchers  also  foimd  that 
the  abdominal  loads  on  the  CAMIX  test 
dummy  with  a  locked  seat  back  were 
higher  in  the  shield-type  booster  seat  (in 
the  19.8  to  20.8  psi  range)  than  in  a 
typical  airplane  lap  belt  with  a  locked 
seat  back  (9.5  psi). 

The  FAA  recognizes  that  the  booster 
seats  are  designed  for  children  in  the  30 
to  60  poimd  weight  range.  Although  the 
CAMIX  dummy  is  27.2  pounds,  it  was 
the  only  test  dummy  available  that  was 
equipped  to  measure  abdominal  loads. 
However,  the  FAA  believes  that 
abdominal  loads  for  children  who  are  in 
the  30  to  60  pound  weight  range  and 
who  are  in  shield-type  booster  seats 
would  similarly  exceed  the  abdominal 
loads  that  those  children  would 
experience  in  lap  belts  in  representative 
aircraft  seats  in  a  worst  case  survivable 
aircraft  crash. 

The  FAA  is  proposing  to  ban  shield- 
type  booster  seats  in  aircraft  during 
takeoff,  landing,  and  movement  on  the 
surface  because  of  the  concern  about  the 
increase  in  abdominal  pressure.  The 
FAA  believes  that  there  is  a  relationship 
between  abdominal  loading  and  injury. 
The  agency  notes,  however,  that  no 
accepted  injury  criteria  have  been 
developed  that  would  permit  the  FAA 
to  pre(hct  precisely  the  severity  or  type 
of  abdominal  injury.  In  view  of  the 
absence  of  criteria  for  assessing  the 
relationship  between  differences  in 


measured  levels  of  abdominal  loading 
and  the  resulting  risk  of  injury,  the  FAA 
invites  comments,  including  statistical* 
data,  on  the  value  of  abdominal  loading, 
by  itself,  as  a  predictor  of  injury. 

The  FAA  recognizes  that  differences 
in  abdominal  loading  are  but  one 
measure  of  the  overall  safety 
performance  of  child  restraint  devices. 
Among  the  others  are  the  degree  of 
extension  of  the  spine  and  the  head 
injury  protection  criteria  (HIC) 
developed  by  NHTSA  to  measure  head 
injury  risk  in  motor  vehicle  crashes. 
Accordingly,  the  agency  invites 
comments  on  the  overall  safety 
performance  of  shield-type  booster  seats 
compared  to  that  of  other  available 
means  of  protection. 

A  separate  seat  or  berth  must  be 
available  in  order  to  use  a  shield-type 
booster  seat.  If  the  FAA  adopts  this 
proposal  to  ban  the  use  of  shield-type 
booster  seats,  children  over  age  2  will 
have  to  use  the  passenger  seat  lap  belt 
or  some  other  type  of  approved  child 
restraint  system.  The  accompanying 
adult  or  the  airline  may  provide  the 
alternative  approved  child  restraint 
system,  but  neither  is  required  to  do  so. 
The  FAA  believes  that  children  2  years 
old  or  older  will  be  safer  in  their  own 
passenger  seat  restrained  by  a  lap  belt  or 
in  allowable  child  restraint  systems  than 
they  would  have  been  in  the  shield-type 
booster  seats. 

Under  existing  regulations,  children 
under  age  2  are  not  required  to  use  a 
child  restraint  system  or  lap  belt.  Those 
children  are  permitted  to  be  held  on  an 
adult's  lap.  By  proposing  to  ban  the  use 
of  shield-type  booster  seats,  the  FAA 
does  not  mean  to  encourage  the  practice 
of  adults  holding  children  under  age  2 
on  their  laps.  Again,  the  FAA  beheves 
that  a  child  who  weighs  enough  to  use 
a  booster  seat  would  be  safer  in  a 
passenger  seat  lap  belt  or  other 
approved  type  of  child  restraint  system. 

The  FAA  invites  comments  on  the 
issue  of  whether  the  proposed  ban 
would  induce  more  parents  to  place 
more  children  on  their  laps  during 
fUght.  The  FAA  also  invites  comments 
on  the  relative  safety  of  placing  children 
in  shield-type  booster  seats  versus 
putting  children  on  laps.  Although  the 
FAA  does  not  encourage  the  practice  of 
holding  a  child  under  age  2  in  an  adult's 
lap,  in  1992  the  FAA  decided  not  to 
mandate  that  children  under  age  2  use 
some  type  of  restraint  system  (57  FR 
42662).  The  FAA  concluded  that  if 
children  under  age  2  were  required  to  be 
in  approved  restraint  systems  and  if  the 
affected  operators  used  such  a 
requirement  to  charge  for  the 
transportation  of  children  under  age  2, 
more  fataUties  and  injuries  would  occur. 


The  FAA  determined  that  if  adults  were 
charged  for  the  transportation  of  infants, 
some  adults  would  decide  to  drive  in 
automobiles  to  their  destinations  rather 
than  fly.  Noting  that  the  accident  rate  on 
the  roads  is  higher  than  the  accident 
rate  in  commercial  air  transportation, 
the  FAA  concluded  that  more  deaths 
and  injuries  would  occur  for  children  in 
automobile  accidents  than  would  be 
avoided  in  aviation  crashes  if  the  FAA 
mandated  the  use  of  child  restraint 
systems  for  children  under  age  2  on 
aircraft.  The  FAA  invites  comments  on 
its  previous  decision  not  to  mandate 
child  restraint  systems.  Recently, 
Congress  instructed  the  FAA  to  restudy 
the  net  safety  impact  that  would  result 
if  the  agency  were  to  mandate  restraint 
devices  for  infants.  That  study  will  be 
submitted  to  Congress  shortly  and  will 
be  added  to  this  rulemaking  docket. 

Vest-  and  Harness-Type  Child  Restraint 
Systems 

Because  of  the  location  of  the  safety 
belt  anchors  for  an  airplane  seat, 
harness-type  child  restraints  tested  at 
CAMI  did  not  provide  adequate  restraint 
to  prevent  a  serious  impact  with  a  seat 
back  in  front  of  the  child  occupant  and 
a  rebound  impact  with  the  occupant's 

own  seat. 

The  FAA  is  aware  that  there  may  be 
an  issue  as  to  whether  a  parent  who  has 
been  told  that  these  devices  are  banned 
will  choose  not  to  buy  a  ticket  for  a 
separate  seat  for  a  child  under  2,  and. 
instead,  hold  the  child  in  the  lap.  A 
parent  who  has  purchased  a  ticket  for 
the  use  of  the  vest-  and  harness-type 
device  also  has  the  option  of  using  the 
passenger  seat  lap  belt  or  using  an 
approved  child  restraint  device.  The 
FAA  believes  that  a  parent  who  has 
purchased  a  ticket  for  a  child,  upon 
being  told  that  the  child  could  not  use 
a  vest-  and  harness-type  device,  would 
elect  to  use  the  passenger  seat  lap  belt 
or  an  approved  child  restraint  device. 
Others  may  believe  that  the  parent  may 
choose  to  hold  the  child  on  his  or  her 
lap.  However,  as  noted  above,  the  FAA 
believes  that  a  child  would  be  safer  in 
a  passenger  seat  lap  belt  or  other 
approved  type  of  child  restraint  system. 
The  FAA  also  believes  that  a  parent  of 
a  child  under  2,  who  is  already 
predisposed  to  buy  a  ticket  for  a 
separate  airplane  seat  for  use  with  a 
vest-  and  harness-type  device  and  who 
has  received  education  on  the 
effectiveness  of  the  allowable 
alternatives  in  advance  of  purchasing 
tickets,  would  purchase  a  ticket  for  a 
separate  seat  in  order  to  use  an 
approved  and  recommended  child 
restraint  device.  The  FAA  specifically 
invites  comments  on  this  issue.  Based 
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on  the  CAMI  research  and  further 
analysis,  the  FAA  beheves  that,  in  an 
aircraft  crash,  vest-  and  harness-type 
child  restraint  systems  put  children  in 
a  potentially  worse  situation  than  the 
alternatives  permitted  in  the  FAA 

Tlations. 
an  aircraft  crash,  these  systems 
allow  unacceptable  levels  of  body 
excursion  and/or  submarining  (the 
occupant's  lower  body  slides 
underneath  the  restraint  system).  The 
FAA  beheves  that  if  a  child  under  2  falls 
in  the  weight  use  limits  (25-50  pounds) 
recommended  by  vest  and  harness 
manufacturers,  the  child  would  be  safer 
in  a  passenger  seat  restrained  by  a  lap 
belt  than  in  a  vest-  and  harness-type 
device  if  no  other  approved  device  were 
available. 

However,  the  FAA  believes  that  a 
child  weighing  between  2b  and  40 
pounds,  a  weight  range  consistent  with 
harness  use,  would  be  better  protected 
in  a  forward  facing  child  restraint 
device  than  in  a  lap  belt.  The  FAA  notes 
that  the  CAMI  study  demonstrated  that 
six  of  the  eight  forward  facing  child 
restraint  systems  it  tested  did  not 
provide  a  desirable  level  of  head  injury 
protection  (i.e.,  head  injury  criterion 
(HIC)  less  than  1 ,000)  in  the  worst-case 
simulated  survivable  airplane  crash. 
Nonetheless,  based  on  an  analysis  of 
CAMI's  testing  of  the  harness,  the  lap 
belt,  and  forward  facing  child  restraint 
devices,  the  FAA  finds  that  forward 
facing  child  restraint  devices  will 
provide  higher  levels  of  protection  than 
lap  belts  and  harnesses  for  children 
between  25  and  40  pounds.  In  addition, 
CAMI  testing  revealed  that  lap  belts 
provide  a  superior  level  of  protection  for 
children  weighing  more  than  40  pounds 
to  that  provided  by  harnesses  and 
booster  seats.  Consequently,  the  FAA 
recommends  the  use  of  forward  facing 
child  restraint  devices  for  children 
weighing  between  25  pounds  (the 
threshold  weight  for  a  harness  device) 
and  40  pounds;  the  FAA  further 
recommends  the  use  of  lap  belts  for 
children  weighting  more  than  40 
pounds.  The  agency  is  continuing  to 
analyze  the  relative  protection  afforded 
by  forward  facing  cWld  restraint  devices 
and  is  aggressively  examining  methods 
by  which  the  efficacy  of  such  devices 
can  meet  desired  testing  levels. 

Belt-Positioning  Booster  Seats 

Belt-positioning  booster  seats  require 
shoulder  harnesses,  and  transport 
airplanes  do  not  have  passenger 
shoulder  harnesses.  In  addition,  in  other 
aircraft  that  may  have  shoulder 
harnesses  for  passengers,  the  FAA 
beheves  that  during  an  aircraft  crash 
there  is  a  likeUhood  that  a  belt- 


positioning  booster  seat  will  shift  from 
the  passenger  seat,  causing  a 
degradation  in  the  performance  of  that 
child  restraint  system,  thus  resulting  in 
injury.  NHTSA  recently  issued  an 
amendment  (59  FR  37164;  July  21,  1994) 
to  its  standard  requiring  that  belt- 
positioning  booster  seats  be  labeled  with 
a  statement  that  they  are  not  certified  for 
use  on  aircraft.  Based  on  further 
analysis,  the  FAA  is  proposing  to  ban  all 
use  of  belt-positioning  booster  seats  on 
aircraft. 

It  should  be  noted  that,  while  booster 
seats  and  vest-  and  harness-type  child 
restraints  may  be  appropriate  for  use  in 
automobiles,  further  analysis  has 
indicated  that  their  design  may  render 
them  unsuitable  for  use  in  aircraft 
during  takeoff,  landing,  and  movement 
on  the  surface.  The  aircraft  environment 
differs  fitim  the  automobile 
environment  in  ways  that  are  significant 
to  this  rulemaking  and  that  add 
justification  for  the  proposal  of  this 
notice.  First,  many  booster  seats  require 
the  use  of  a  shoulder  harness  for  proper 
restraint;  however,  shoulder  harnesses 
are  usually  not  available  in  transport 
airplane  passenger  seats.  Second,  the 
action  of  the  shoulder  harness  inertial 
reels  in  automobiles  is  different  than 
those  in  aircraft.  TTiird,  automobiles 
employ  a  rigid  seat  back  system  that 
maximizes  the  effectiveness  of  these 
child  restraint  systems,  but  aircraft 
usually  do  not  have  rigid  seatbacks. 
Further,  as  a  practical  matter,  a  uniform 
apphcation  of  this  proposal  to  all 
aircraft  is  desirable,  regardless  of 
whether  the  aircraft  has  breakover  seats. 

Other  Issues 

The  CAMI  study  identified  other 
types  of  child  restraint  systems  that  did 
not  provide  the  level  of  protection  in  a 
worst-case  simulated  survivable 
airplane  crash  that  the  FAA  anticipated 
they  would  provide  when  the  child 
restraint  rule  was  originally 
promulgated.  As  previously  noted,  six 
of  the  eight  forward  facing  child 
restraint  systems  in  the  CAMI  study  did 
not  provide  a  level  of  head  injury 
protection  that  is  desirable  in  the  worst 
case  simulated  survivable  airplane 
crash.  Because,  unUke  shield-type 
booster  seats,  forward  facing  child 
restraint  devices  have  backs,  the  FAA 
has  determined  that  forward  facing 
child  restraint  devices  are  likely  to 
provide  a  higher  level  of  protection  than 
shield-type  booster  seats  at  crash  levels 
below  the  worst  case  survivable  airplane 
crash. 

The  FAA  notes  that  Roger  N.  Hardy  of 
the  Cranfield  Impact  Centre  tested 
forward  facing  child  restraint  devices  on 
behalf  of  the  British  Qvil  Aviation 


Authority  (BCAA).  In  his  report,  entitled 
The  Restraint  of  Infants  and  Young 
Children  in  Aircraft  (BCAA  Paper 
92929,  December  12, 1992),  Dr.  Hardy 
concluded  that  while  forward  facing 
child  restraint  devices  did  not  provide 
the  optimal  level  of  protection,  they 
provided  a  higher  level  of  protection 
relative  to  either  the  use  of  a  belly  belt 
or  the  holding  of  children  on  the  laps  of 
adults  without  the  use  of  a  belly  belt. 

The  FAA  beUeves  that  forward  focing 
child  restraint  devices  are  superior  to 
vest-  and  harness-type  devices,  booster 
seats,  belly  belts,  and  the  holding  of 
children  on  laps.  Consequently,  the 
FAA  recommends  the  use  of  forward 
facing  seats  for  children  weighing 
between  20  and  40  pounds.  (For 
children  who  weigh  up  to  20  pounds, 
and  for  children  weighing  over  40 
pounds,  the  FAA  recommends  the  use 
of  aft  facing  child  restraint  devices  and 
passenger  lap  belts,  respectively.)  While 
the  FAA  acknowledges  that  some 
forward  facing  child  restraint  devices 
may  not  presently  provide  a  desired 
level  of  protection  in  a  worst  case 
survivable  aircraft  crash,  it  is  examining 
means  by  which  these  seats  v^ll 
perform  at  optimal  levels  in  such 
crashes.  In  addition,  the  agency  is 
working  with  NHTSA  to  develop 
appropriate  modifications  to  FMVSS 
No.  213  for  future  seat  design  approvals 
for  airplane  seats. 

The  FAA  has  issued  directives  to  its 
inspectors  that  emphasize  the  existing 
prohibition  on  the  use  of  devices,  e.g. 
belly  belts,  that  are  not  designed  to  be 
secured  to  forward-facing  seats  or 
berths.  In  issuing  these  statements,  the 
FAA  was  motivated  by  its  concern  that 
such  restraint  systems  could  potentially 
result  in  a  worse  situation  for  children 
than  the  allowable  alternatives  would 
provide  in  the  event  of  an  aircraft  crash. 

The  FAA  is  concerned  as  to  whether 
the  implementation  of  this  rule  may 
induce  a  significant  number  of  parents 
to  fail  to  provide  child  restraint  devices 
for  automotive  travel  to  or  from  airports. 
Factors  to  be  considered  in  addressing 
this  issue  are  the  share  of  the  market 
that  booster  seats  and  vest-  and  harness- 
type  devices  comprise,  the  extent  to 
which  state  laws  require  the  use  of  child 
restraint  systems  in  automobiles,  and 
the  availabiUty  of  child  restraint  devices 
from  car  rental  companies.  The  FAA 
seeks  comments  on  the  risks  of  children 
suffering  increased  injury  due  to  their 
continued  use  of  shield-type  booster 
seats.  The  agency  asks  whether  there  are 
specific  types  of  aircraft  crashes  or  other 
aircraft  events  in  which  the  measured 
difference  in  abdominal  loading  would 
have  a  greater  potential  for  increasing 
the  severity  of  injury  to  children. 
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Comments  should  include  data  on  the 
frequency  of  such  crashes  or  events,  if 
available. 

The  agency  also  invites  comments  on 
the  extent  of  any  risks  of  children  being 
injured  in  motor  vehicles  if  p€U«nts  are 
discouraged  from  bringing  shield-type 
booster  seats  along  on  their  combined 
air  and  Itmd  trips,  and  whether  parents 
would  in  fact  be  so  discouraged.  If 
parents  are  so  discouraged,  the  booster 
seat  might  not  be  available  for  motor 
vehicle  use  during  the  land  portion  of 
their  trips,  and  parents  might  not  obtain 
a  restraint  from  another  source.  In 
addition,  the  agency  requests  additional 
comments  and  information  on  the 
number  of  shield-type  booster  seats 
currently  used  by  children  on  aircraft, 
and  how  the  proposed  ban  would  affect 
the  decisions  of  parents  in  selecting  and 
purchasing  child  restraints. 

Regulatory  Evaluation  Summary 

Changes  to  Federal  regulations  are 
required  to  undergo  several  economic 
analyses.  First,  Executive  Order  12866 
directs  each  Federal  agency  to  propose 
or  adopt  a  regulation  only  upon  a 
reasoned  determination  Uiat  the  benefits 
of  the  intended  regulation  justify  its 
costs.  Second,  the  Regulatory  Flexibility 
Act  of  1980  requires  agencies  to  analyze 
the  economic  effect  of  regulatory 
changes  on  small  entities.  Third,  the 
Office  of  Management  and  Budget 
directs  agencies  to  assess  the  effect  of 
regulatory  changes  on  international 
trade.  With  respect  to  this  notice,  the 
FAA  has  determined  that  it:  (1)  is  "a 
significant  regulatory  action"  as  defined 
in  the  Executive  Order;  (2)  is  significant 
as  defined  in  the  Department  of 
Transportation's  Regulatory  PoUcies  and 
Procedures;  (3)  would  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities;  and  (4)  would 
not  constitute  a  barrier  to  international 
trade.  The  FAA  does  not  believe  that 
this  proposal  would  impose  any 
significant  costs  on  the  public. 
Therefore,  a  full  regulatory  analysis, 
which  includes  the  identification  and 
evaluation  of  cost-reducing  alternatives 
to  this  notice,  has  not  been  prepared. 
Instead,  the  agency  has  prepared  a  more 
concise  analysis  of  this  notice  that  is 
presented  in  the  following  paragraphs. 

Costs  and  Benefits 

There  would  be  some  compliance 
costs  associated  with  this  notice.  This 
proposed  rule  will  reduce  the  types  of 
child  restraint  systems  that  can  be  used 
diuing  ground  movement,  takeoff,  and 
landings  by  prohibiting  the  use  of  all 
booster  seats  and  vest-  and  harness-type 
child  restraint  systems  during  these 
phases  of  a  flight.  The  restrictions  on 


the  use  of  these  devices  would  need  to 
be  incorporated  into  flight  attendant 
training  and  included  in  flight  manuals, 
and  this  will  impose  additional  costs  on 
air  carriers.  For  a  period  of  time  after  the 
proposed  rule  becomes  effective,  there 
will  also  be  some  public  education 
necessary  and  potential  flight  delays 
when  flight  attendants  tell  parents  who 
brought  prohibited  child  restraint 
devices  on  board  the  aircraft  that  the 
devices  are  banned  for  use  during 
takeoff,  landing,  and  movement  on  the 
ground.  The  FAA  specifically  requests 
comments  on  the  cost  of  this  notice, 
however. 

The  FAA  has  determined  that  booster 
seats  and  vest-  and  harness-type  devices 
put  children  in  a  potentially  worse 
situation  than  the  alternatives  during  an 
aircraft  crash.  According  to  the  CAMI 
study,  these  child  restraint  systems  do 
not  securely  hold  a  child  in  place  in  an 
aircraft  crash,  and  may  themselves  even 
cause  harm  to  a  child  in  the  event  of  a 
crash.  These  types  of  accidents,  while 
they  rarely  happen,  usually  occur 
during  the  takeoff  or  landing  phases  of 
a  flight.  Thus,  prohibiting  the  use  of 
these  child  restraint  systems  during 
takeoff  and  landing  will  enhance  the 
child's  safety.  Since  it  is  impractical  to 
expect  flight  attendants  to  monitor,  just 
prior  to  takeoff,  whether  children  are 
out  of  banned  devices,  the  FAA  is 
prohibiting  the  use  of  these  devices 
during  movement  on  the  surface  also. 

Regulatory  Flexibility  Determination 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  was  enacted  by  Congress  to 
ensiire  that  small  entities  are  not 
unnecessarily  or  disproportionately 
burdened  by  Federal  regulations.  The 
RFA  requires  a  Regulatory  Flexibility 
Analysis  if  a  proposed  rule  will  have  "a 
significant  economic  impact  on  a 
substantial  number  of  small  entities." 
FAA  Order  2100.14A  outlines  FAA's 
procedures  and  criteria  for 
implementing  the  RFA.  Small  entities 
are  defined  as  independently  owned 
and  operated  small  businesses  and 
small  not-for-profit  organizations.  This 
proposed  rule  will  impose  unquantified 
costs  on  air  carriers.  Tliese  costs  include 
changing  manuals  and  training  flight 
attendants  about  the  restrictions  on  the 
use  of  certain  child  restraint  devices. 
Initially,  there  may  be  some  pubUc 
education  necessary  and  possible  flight 
delays  when  flight  attendants  tell 
parents  or  guardians  that  they  may  not 
use  certain  child  restraint  devices 
diuing  ground  movement,  takeoff,  or 
landing.  However,  the  FAA  believes  that 
this  proposed  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 


International  Trade  Impact  Assessment 

This  notice  would  not  constitute  a 
barrier  to  international  trade,  including 
the  export  of  American  goods  and 
services  to  foreign  countries  and  the 
import  of  foreign  goods  and  services  to 
the  United  States. 

Federalism  Implications 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  states,  on  the  relationship 
between  the  national  government  and 
that  of  any  state,  or  on  the  distribution 
of  power  and  responsibilities  among  the 
various  levels  of  government.  The 
respondents  affected  by  the  proposed 
amendments  are  private  citizens,  not 
state  governments.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  regulation 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  FederaUsm  Assessment. 

Ck)nclusion 

For  the  reasons  discussed  in  the 
preamble,  and  based  on  the  findings  in 
the  Regulatory  Flexibility  Determination 
and  the  International  Trade  Impact 
Analysis,  the  FAA  has  determined  that 
this  proposed  regulation  is  a  significant 
regulatory  action  imder  Executive  Order 
12866.  This  rule  is  considered 
significant  under  IX3T  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26, 1979).  In  addition,  it  is 
certified  that  this  proposed  rule  would 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
niunber  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 


List  of  Subjects 

14CFRPart91 

Air  carriers.  Air  transportation. 
Aviation  safety.  Safety. 

14  CFR  Part  121 

Air  carriers,  Air  transportation. 
Aviation  safety.  Common  carriers, 
Safety.  Transportation. 

14  CFR  Part  125 

Air  carriers,  Air  transportation,   . 
Aviation  safety.  Safety. 

14  CFR  Part  135 

Air  carriers.  Air  taxi.  Air 
transportation,  Aviation  safety,  Safety. 

The  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  parts  91, 121. 125, 
and  135  of  the  Federal  Aviation 
Regulations  (14  CFR  parts  91, 121, 125. 
and  135)  as  follows: 
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PART  91— GENERAL  OPERATING  AND 
FUGHT  RULES 

1.  The  authority  citation  for  part  91 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1301(7),  1303.  1344, 
1348, 1352  through  1355. 1401. 1421  through 
1431. 1471, 1472, 1502. 1510,  1522,  and  2121 
through  2125;  Articles  12,  29,  31  and  32(a) 
of  the  Convention  on  International  Civil 
Aviation  (61  Stat.  1180);  42  U.S.C.  4321  et 
seq.;  E.O.  11514,  35  FR  4247,  3  CFR,  1966-  . 
70  Comp.,  p.  902;  49  U.S.C.  106(g). 

2.  Section  91.107  is  amended  by 
removing  the  sentence  in  paragraph 
(a)(3)(iii)(B)(l)  that  begins  with  "Vest- 

*  *   •",  by  removing  the  final  "and"  in 
paragraph  (a)(3)(iii)(B)(5),  by  revising 
paragraph  (a)(3)(i)  and  the  introductory 
text  of  paragraph  (a)(3)(iii)(B),  and  by 
adding  a  new  paragraph  (a)(3)(iii)(B)(4] 
to  read  as  follows: 

§91.107    Use  of  safety  belts,  shoulder 
harnesses,  and  child  restraint  systems. 

(a)*  *   • 

(3)*   •   * 

(i)  Be  held  by  an  adult  who  is 
occupying  an  approved  seat  or  berth, 
provided  that  the  person  being  held  has 
not  reached  his  or  her  second  birthday 
and  does  not  occupy  or  use  any 
restraining  device; 

•  •        •        •        • 

(iii)  •   •   • 

(B)  Except  as  provided  in  paragraph 
(a)(3)(iii)(B)(4)  of  this  section,  the 
approved  child  restraint  system  bears 
one  or  more  labels  as  follows: 
***** 

(4)  Notwithstanding  any  other 
provision  of  this  section,  booster-type 
child  restraint  systems  (as  defined  in 
Federal  Motor  Vehicle  Safety  Standard 
No.  213  (49  CFR  571.213)),  vest-  and 
harness-type  child  restraint  systems, 
and  lap  held  child  restraints  are  not 
approved  for  use  in  aircraft;  and 


PART  121— CERTIFICATION  AND 
OPERATIONS:  DOMESTIC,  FLAG,  AND 
SUPPLEMENTAL  AIR  CARRIERS,  AND 
COMMERCIAL  OPERATORS  OF 
LARGE  AIRCRAFT 

3.  The  authority  citation  for  part  121 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  1354(a),  1355. 
1356,  1357,  1401,  1421-1430.  1472,  1485, 
and  1502. 

4.  Section  121.311  is  amended  by 
remoitmg  the  sentence  in  paragraph 
(b)(2)(ilj(A)  that  begins  with  "Vest- 

*  *   *",  by  removing  the  final  "and"  in 
paragraph  (b)(2)(ii)(C),  by  revising 
paragraph  (b)(1)  and  the  introductory 
text  of  paragraph  (b)(2)(ii),  by  adding  a 


new  paragraph  (b)(2)(ii)(D),  and  by 
revising  paragraph  (c)  to  read  as  follows: 

§121.311    Seats,  safety  belts,  and  shoulder 
harnesses. 


(b)*  *  * 

(1)  Be  held  by  an  adult  who  is 
occupying  an  approved  seat  or  berth, 
provided  the  child  has  not  reached  his 
or  her  second  birthday  and  the  child 
does  not  occupy  or  use  any  restraining 
device;  or 

(2)*   *   * 

(ii)  Except  as  provided  in  paragraph 
(b)(2)(ii)(D)  of  this  section,  the  approved 
child  restraint  system  bears  one  or  more 
labels  as  follows: 


(D)  Notwithstanding  any  other 
provisions  of  this  section,  booster-type 
child  restraint  systems  (as  defined  in 
Federal  Motor  Vehicle  Standard  No.  213 
(49  CFR  571.213)),  vest-  and  harness- 
type  child  restraint  systems,  and  lap 
held  child  restraints  are  not  approved 
for  use  in  aircraft;  and 

(c)  Except  as  provided  in  paragraph 
(c)(3),  the  following  prohibitions  apply 
to  certificate  holders: 

(1)  No  certificate  holder  may  permit  a 
child,  in  an  aircraft,  to  occupy  a  booster- 
type  child  restraint  system,  a  vest-type 
child  restraint  system,  a  harness-type 
child  restraint  system,  or  a  lap  held 
child  restraint  system  during  take  off, 
landing,  and  movement  on  the  surface. 

(2)  Except  as  required  in  paragraph 
(c)(1)  of  this  section,  no  certificate 
holder  may  prohibit  a  child,  if  requested 
by  the  child's  parent,  guardian,  or 
designated  attendant,  from  occupying  a 
child  restraint  system  furnished  by  the 
child's  ptirent,  guardian,  or  designated 
attendant  provided: 

(i)  The  child  holds  a  ticket  for  an 
approved  seat  or  berth  or  such  seat  or 
berth  is  otherwise  made  available  by  the 
certificate  holder  for  the  child's  use; 

(ii)  The  requirements  of  paragraph 
(b)(2)(i)  are  met; 

(iii)  The  requirements  of  (b)(2)(iii)  are 
met;  and 

(iv)  The  child  restraint  system  has  one 
or  more  of  the  labels  described  in 
paragraph  (b)(2)(ii)(A)  through 
paragraph  (b)(2)(ii)(C). 

(3)  This  section  does  not  prohibit  the 
certificate  holder  from  providing  child 
restraint  systems  or,  consistent  with  safe 
operating  practices,  determining  the 
most  appropriate  passenger  seat  location 
for  the  child  restraint  system. 


PART  125-CERTIFICATION  AND 
OPERATIONS:  AIRPLANES  HAVING  A 
SEATING  CAPACITY  OF  20  OR  MORE 
PASSENGERS  OR  A  MAXIMUM 
PAYLOAD  CAPACITY  OF  6,000 
POUNDS  OR  MORE 

5.  The  authority  citation  for  part  125 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  1354, 1421 
through  1430  and  1502. 

6.  Section  125.211  is  amended  by 
removing  the  sentence  in  paragraph 
(b)(2)(ii)(A)  that  begins  with  "Vest- 

*  *  *",  by  removing  the  final  "and"  in 
paragraph  (b)(2)(ii)(C),  by  revising 
paragraph  (b)(1)  and  the  introductory 
text  of  paragraph  (b)(2)(ii),  by  adding  a 
new  paragraph  (b)(2)(ii)(D),  and  by 
revising  paragraph  (c)  to  read  as  follows: 

§  1 25.21 1    Seat  and  safety  t>elts. 

***** 

(b)*   •  • 

(1)  Be  held  by  an  adult  who  is 
occupying  an  approved  seat  or  berth, 
provided  the  child  has  not  reached  his 
or  her  second  birthday  and  the  child 
does  not  occupy  or  use  any  restraining 
device;  or 

(2)  *  •   * 

(ii)  Except  as  provided  in  paragraph 
(b)(2)(ii)(D)  of  this  section,  the  approved 
child  restraint  system  bears  one  or  more 
labels  as  follows: 
***** 

(D)  Notwithstanding  any  other 
provisions  of  this  section,  booster-type 
child  restraint  systems  (as  defined  in 
Federal  Motor  Vehicle  Standard  No.  213 
(49  CFR  571.213)),  vest-  and  harness- 
type  child  restraint  systems,  and  lap 
held  child  restraints  are  not  approved 
for  use  in  aircraft;  and 

(c)  Except  as  provided  in  paragraph 
(c)(3),  the  foUovkdng  prohibitions  apply 
to  certificate  holders: 

(1)  No  certificate  holder  may  permit  a 
child,  in  an  aircraft,  to  occupy  a  booster- 
type  child  restraint  system,  a  vest-type 
diild  restraint  system,  a  harness-type 
child  restraint  system,  or  a  lap  held 
child  restraint  system  during  take  off, 
landing,  and  movement  on  die  surface: 

(2)  Except  as  required  in  paragraph 
(c)(1)  of  this  section,  no  certificate 
holder  may  prohibit  a  child,  if  requested 
by  the  child's  parent.^ guardian,  or 
designated  attendant,  irora  occupying  a 
child  restraint  system  furnished  by  the 
child's  parent,  guardian,  or  designated 
attendant  provided: 

(i)  The  diild  holds  a  ticket  for  an 
approved  seat  or  berth  or  such  seat  or 
berth  is  otherwise  made  available  by  the 
certificate  holder  for  the  child's  use; 

(ii)  The  requirements  or  paragraph 
(b)(2)(i)  are  met; 
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(iii)  The  requirements  of  (b)(2)(iii)  are 

met;  and 

(iv)  The  child  restraint  system  has  one 
or  more  of  the  labels  described  in 
paragraph  (b)(2Kii)(A)  through 
paragraph  (b){2)(u)(C). 

(3)  This  section  does  not  prohibit  the 
certificate  holder  from  providing  child 
restraint  systems  or.  consistent  with  safe 
operating  practices,  determining  the 
most  appropriate  passenger  seat  location 
for  the  child  restraint  system. 
«        *        «        *        * 

PAFTT  135— AIR  TAXI  OPERATORS 
AND  COMMERCIAL  OPERATORS 

7.  The  authority  citation  for  part  135 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1354(a),  1355(a), 
1421  through  1431,  and  1502;  49  U.S.C. 
106(g). 

8.  Section  135.128  is  amended  by 
removing  the  sentence  in  paragraph 
(a)(2)(ii)(A)  diat  begins  with  "Vest-  ^^ 
•  •  *",  by  removing  the  final  "and"  in 
paragraph  (a)(2)(ii)(C),  by  revising 
paragraph  (a)(1)  and  the  introductory 
text  of  paragraph  (a)(2)(ii),  by  adding  a 
new  paragraph  (a)(2)(ii)(D).  and  by 
revising  paragraph  (b)  to  read  as  follows: 

§  1 35.1 28    Use  of  safety  belts  and  child 
restraint  systems. 

(a)'   *  * 

(1)  Be  held  by  an  adult  who  is 
occupying  an  approved  seat  or  berth, 
provided  the  child  has  not  reached  his 
or  her  second  birthday  and  the  child 
does  not  occupy  or  use  any  restraining 
device;  or 

^2)  •   *   * 

(ii)  Except  as  provided  m 

subparagraph  (b)(2)(ii)(D)  of  this  section. 

the  approved  child  restraint  system 

bears  one  or  more  labels  as  follows: 

***** 

(D)  Notwithstanding  any  other 
provision  of  this  section,  booster- type 
child  restraint  systems  (as  defined  in 
Federal  Motor  Vehicle  Standard  No.  213 
(49  CFR  571.213)),  vest-  and  harness- 
type  child  restraint  systems,  and  lap 
held  child  restraints  are  not  approved 
for  use  in  aircraft;  and 

(b)  Except  as  provided  in  paragraph 
(b)(3),  the  follovdng  prohibitions  apply 
to  certificate  holders: 

(1)  No  certificate  holder  may  permit  a 
child,  in  an  aircraft,  to  occupy  a  booster- 
type  child  restraint  system,  a  vest-type 
child  restraint  system,  a  harness-type 
child  restraint  system,  or  a  lap  held 
child  restraint  system  during  take  off, 
landing,  and  movement  on  the  surface. 

(2)  Except  as  required  in  paragraph 
(b)(1)  of  this  section,  no  certificate 
holder  may  prohibit  a  child,  if  requested 
by  the  child's  parent,  guardian,  or 


designated  attendant,  from  occupying  a 
child  restraint  system  furnished  by  the 
child's  parent,  guardian,  or  designated 
attendant  provided: 

(i)  The  child  holds  a  ticket  for  an 
approved  seat  or  berth  or  such  seat  or 
berth  is  otherwise  made  available  by  the 
certificate  holder  for  the  child's  use; 

(ii)  The  requirements  or  paragraph 
(a)(2)(i)  are  met; 

(iii)  The  requirements  of  (a)(2)(iii)  are 

met;  and 

(iv)  The  child  restraint  system  has  one 
or  more  of  the  labels  described  in 
paragraph  (a)(2)(ii)(A)  through 
paragraph  (a)(2)(ii)(C). 

(3)  This  section  does  not  prohibit  the 
certificate  holder  from  providing  child 
restraint  systems  or.  consistent  with  safe 
operating  practices,  determining  the 
most  appropriate  passenger  seat  location 
for  the  child  restraint  system. 
*        *        •        •        * 

Issued  in  Washington,  DC,  on  May  19, 
1995. 

William  J.  White, 

Acting  Director,  Fligjnt  Standards  Service. 
[FR  Doc.  95-12800  Filed  6-7-95:  8:45  am] 
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49  CFR  Part  571 

pocket  No.  74-09;  Notice  41] 

RIN  2127-AF46 

Federal  Motor  Vehicle  Safety 
Standards;  Child  Restraint  Systems 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA). 
Department  of  Transportation. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM).  


SUMMARY:  This  proposed  rule,  and  a 
companion  proposed  rule  issued  by  the 
Federal  Aviation  Administration  (FAA), 
address  the  use  of  child  harnesses  and 
backless  child  restraints  in  aircraft.  This 
document  proposes  to  amend  a 
provision  in  Federal  Motor  Vehicle 
Safety  Standard  No.  213,  "Child 
Restraint  Systems,"  that  permits  those 
restraints  to  be  certified  for  use  in  both 
motor  vehicles  and  aircraft. 

Under  the  current  FAA  regulations, 
aircraft-certified  child  restraints  may  be 
used  on  aircraft.  However,  because 
testing  has  raised  concerns  about  the 
safety  of  using  harnesses  and  backless 
child  restraint  systems  on  the  types  of 
seats  found  in  aircraft,  FAA  is 
publishing,  in  today's  Federal  Register. 
an  NPRM  that  would  prohibit  the  use  of 
booster  seats,  and  vest-  and  harness-type 
child  restraint  systems  on  aircraft  even 
if  they  are  certified  for  aircraft  use. 

NHTSA  is,  in  turn,  concerned  that  if 
FAA  were  to  ban  harnesses  and  backless 


booster  seats  from  being  used  on 
aircraft,  continuing  to  permit  the 
certification  of  those  restraints  for 
aircraft  use  could  be  confusing  to  the 
public.  Accordingly,  this  docxmient 
proposes  to  require  manufacturers  to 
label  these  restraints  as  not  being  for 
aircraft  use. 

DATES:  Comments  on  this  proposed  rule 
must  be  received  by  the  agency  no  later 
than  July  10, 1995. 

ADDRESSES:  Conunents  should  refer  to 
the  docket  nxunber  and  notice  number 
and  be  submitted  in  writing  to:  Docket 
Section,  National  Highway  Traffic 
Safety  Administration.  Room  5109.  400 
Seventh  Street  SW.,  Washington.  DC 
20590.  Telephone:  (202)  366-5267. 
Docket  hours  are  9:30  a.m.  to  4:00  p.m. 
Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
George  Mouchahoir.  Office  of  Vehicle 
Safety  Standards  (telephone  202-366- 
4919).  or  Ms.  Deirdre  Fujita,  Office  of 
the  Chief  Counsel  (202-366-2992). 
National  Highway  Traffic  Safety 
Administration,  400  Seventh  Street  SW.. 
Washington,  DC  20590.  For  information 
on  FAA's  proposal,  contact  Ms.  Donell 
Pollard  (AFS-203),  Air  Transportation 
Division.  Flight  Standards  Service 
(telephone  202-267-3735),  Federal 
Aviation  Administration.  800 
Independence  Avenue  SW., 
Washington.  DC  20591. 
SUPPLEMENTARY  INFORMATION:  This 
dociunent  proposes  to  amend  the 
provision  in  Federal  Motor  Vehicle 
Safety  Standard  No.  213.  "Child 
Restraint  Systems."  that  permits  child 
restraint  systems  to  be  certified  for  use 
in  both  motor  vehicles  and  aircraft.  This 
rule  complements  an  FAA  proposal, 
published  elsewhere  in  today's  Federal 
Register,  that  would  prohibit  the  use  of 
booster  seats,  and  vest-  and  harness-type 
child  restraint  systems  on  aircraft  even 
if  the  restraints  are  certified  for  aircraft 


use. 

The  types  of  child  restraint  systems 
that  are  the  subject  of  this  NPRM  are 
harnesses  and  backless  child  restraints. 
A  harness  typically  consists  of  a  vest  or 
a  series  of  straps  that  form  a  vest-like 
garment,  that  attaches  at  the  back  of  the 
harness  to  a  vehicle  seat's  lap  belt. 
Harnesses  are  generally  intended  for 
children  who  weigh  from  25  to  50 
pounds,  and  some  require  the  use  of  a 
tether  strap  to  supplement  the  lap  belt 
A  backless  child  restraint  system  is  a 
type  of  child  booster  seat  that  has  a 
structural  element  (typically  a  shield) 
designed  to  restrain  forward  motion  of 
the  child's  torso  in  a  frontal  crash. 
Backless  child  restraint  systems  are 
generally  intended  for  children 
weighing  from  30  to  60  pounds. 


("Backless  child  restraint  system"  is 
defined  in  S4  of  FMVSS  213;  see,  59  FR 
37167,  July  21.  1994).  Backless  child 
restraint  systems  are  also  known  as 
"backless  booster  seats"  or  "shield- 
type"  booster  seats. 

Background 

Standard  213  permits  manufacturers 
to  certify  their  restraints '  for  aircraft  use 
if  they  are  certified  for  use  in  motor 
vehicles  and  meet  an  additional 
requirement,  an  inversion  test.  The 
provisions  permitting  such  certification 
were  added  to  the  standard  in  1984  (49 
FR  34357;  August  30. 1984),  partly  in 
response  to  suggestions  of  the  National 
Transportation  Safety  Board  (NTSB)  that 
DOT  simplify  its  standards  for  the 
performance  of  child  restraints  on 
aircraft  by  combining  all  technical 
requirements  into  a  single  standard 
(NTSB  Safefy  Recommendations  A-83- 
1,  February  24. 1983).  Prior  to  the 
amendment,  FAA  had  its  own  child 
restraint  standard.  Technical  Standard 
Order  ClOO  (TSO  ClOO).  TSO  ClOO  and 
FMVSS  213  had  different  performance 
requirements,  methods  of  certification 
and  testing  procedures. 

ki  the  1984  rulemaking.  NHTSA  and 
FAA  concluded  that  the  DOT  child 
restraint  requirements  should  be 
consolidated  in  FMVSS  213  and  that  a 
TSO  ClOO  inversion  test  was  the  only 
performance  requirement  from  the  FAA 
standard  that  needed  to  be  incorporated 
into  FMVSS  213.  In  the  inversion  test, 
the  combination  of  a  child  restraint,  test 
dummy  and  aircraft  passenger  seat  is 
rotated  to  an  inverted  position  and  held 
there.  During  the  test,  the  child  restraint 
must  not  experience  any  failure  or 
deformation  that  could  seriously  injure 
or  prevent  the  subsequent  removal  of 
the  occupant. 

Prior  to  the  1984  rulemaking,  a 
manufacturer  wishing  to  designate  a 
child  restraint  model  as  suitable  for 
aircraft  had  to  submit  information  to 
FAA  to  obtain  its  approval  of  the  model. 
As  a  result  of  this  pre-1984  approval 
process,  there  was  a  disparity  between 
the  nimiber  of  child  restraints  available 
for  use  in  motor  vehicles  and  the 
number  available  for  use  in  aircraft.  In 
1984.  approximately  28  models  of  child 


'  One  type  of  child  restraint,  the  "belt 
positioning"  booster  seat,  is  not  eligible  for  such 
certification.  These  restraints,  which  are  intended 
for  use  by  children  weighing  from  30  to  60  pounds, 
are  designed  for  use  with  a  kp/sboulder  belt 
system.  FMVSS  No.  213  does  not  permit  these 
restraints  to  be  certified  for  aircraft  use  because 
aircraft  passenger  seats  typically  lack  shoulder 
belts.  See  amendment  of  FMVSS  213  to  permit 
manufacture  of  belt-positioning  child  seats  (59  FR 
37167;  July  21.  1994).  In  its  NPRM.  the  FAA 
proposes  to  ban  the  use  of  belt-positioning  booster 
seats  on  airplanes. 


restraints  were  produced  under  FMVSS 
213  for  use  in  motor  vehicles.  The  child 
restraint  manufacturers  obtained  TSO 
authorizations  for  only  five  of  the  28 
models,  or  only  16  percent  of  the  total 
production  of  child  restraints. 

The  lack  of  FAA  approval  of  most 
motor  vehicle  child  restraints  for  use  in 
aircraft  aroused  several  safety  concerns. 
One  was  that  some  families  ^veling  by 
air  were  discouraged  from  taking 
unapproved  child  restraints  with  them 
and  thus  did  not  have  them  available  for 
use  at  theu  destination  to  protect  thefr 
children  while  the  family  was  driving. 
The  other  concern  was  that  those 
families  who  nevertheless  took  their 
unapproved  child  restraints  on  trips  had 
to  stow  the  restraints  in  the  aircraft 
cargo  compartment,  and  thus  were  not 
able  to  use  them  to  protect  their 
children  during  the  flight. 

The  effect  of  the  1984  rulemaking  was 
to  speed  certification  of  child  restraints 
for  use  in  aircraft,  and  thereby  increase 
the  availability  of  airtraft-certified  child 
restraints.  Since  then,  manufacturers 
have  been  able,  under  FMVSS  213.  to 
"self-certify"  their  child  restraints  for 
aircraft  use  by  ensuring  that  they  pass 
all  of  the  standard's  motor  vehicle 
requirements  and  the  inversion  test.  As 
a  result,  there  has  been  a  tremendous 
increase  in  the  number  of  child 
restraints  certified  for  use  in  aircraft. 

FAA  complemented  NHTSA 's 
rulemaking  by  amending  its  Federal 
Aviation  Regulations  (FARs)  (14  CFR 
Parts  91. 121. 125  and  135)  to  provide 
for  the  in-flight  use  of  aircraft-certified 
child  restraints.  The  amendments 
required  the  air  carriers  to  allow  the  use 
of  any  child  restraint  having  a  labeling 
indicating  that  it  is  certified  to  FMVSS 
213.  manufactured  imder  the  standards 
of  the  United  Nations,  or  approved  by 
a  foreign  government,  as  long  as  the 
restraint  can  be  secured  to  a  forward- 
facing  passenger  seat.  An  infant  or  child 
who  is  accompanied  by  a  parent, 
guardian,  or  projjerly  designated 
attendant  and  who  is  properly  placed  in 
a  device  that  meets  the  labeling 
requirements  of  the  FARs  and  that,  in 
turn,  is  properly  secured  in  an  approved 
aircraft  seat  using  the  safety  belt,  has 
been  considered  by  FAA  to  comply  with 
its  regulations  requiring  each  person  to 
occupy  an  approved  seat  during  takeoff 
and  landing. 

There  are  currently  many  different 
types  of  child  restraint  systems  that  are 
certified  as  complying  with  FMVSS 
213's  motor  vehicle  and  aircraft 
requirements,  and  thus  permitted  by 
FAA  for  use  on  aircraft.  In  addition  to 
harnesses  and  shield  boosters,  these 
systems  included  "infant  seats,"  which 
position  an  infant  so  that  the  baby  faces 


toward  the  rear  of  the  motor  vehicle  or 
aircraft;  "car  beds."  which  position  the 
child  laterally  across  the  v^cle  or 
aircraft  seat;  and  "convertible"  child 
seats,  which  convert  so  that  they  can  be 
used  rear-facing  with  infants  and 
forward-facing  with  toddlers.  In 
addition,  there  are  restraint  systems, 
such  as  the  "belly  belt."  that  are 
certified  for  use  in  airplanes  by  foreign 
countries.  Belly  belts  restrain  a  small 
child  on  the  lap  of  an  adidt  and  consist 
of  a  short  loop  of  webbing  with  buckle 
hardware  on  the  ends.  The  belt  is 
buckled  around  the  child's  abdomen 
and  is  secured  to  the  adiUt's  safety  belt 
by  routing  the  adult's  safety  belt  through 
a  small  loop  of  webbing  sewn  on  the 
belly  belt.  Belly  belts  are  certified  for 
airplane  use  by  the  Qvil  Aviation 
Authority  of  the  United  Kingdom. 
However,  belly  belts  cannot  meet  the 
performance  requirements  of  FMVSS 
213  and  therefore  have  not  been 
certified  for  use  in  the  United  States. 

FAA  Withdrawal  of  Approval 

Elsewhere  in  today's  Federal  Register. 
FAA  is  proposing  to  withdraw  approval 
for  the  use  of  harnesses  and  booster 
seats  on  aircraft.  The  FAA  is  also 
emphasizing  the  existing  prohibition  in 
all  aircraft  against  the  use  of  lap  held 
child  restraints,  including  belly  belts. 
The  action  responds  to  recent  research 
by  FAA's  Civil  Aeromedical  Institute 
(CAMI).  The  practical  effect  of  that 
amendment  would  be  to  ban  all  use  of 
these  restraints  on  aircraft. 

The  CAMI  research  is  discussed  in  a 
report  entitled,  "The  Performance  of 
Child  Restraint  Devices  in  Transport 
Airplane  Passenger  Seats,"  a  copy  of 
which  has  been  placed  in  the  NlfTSA 
rulemaking  docket  for  this  notice. 
(Persons  wishing  to  obtain  a  copy  of  the 
report  should  contact  FAA  at  the 
address  given  in  the  "For  Further 
Information"  section  at  the  beginning  of 
this  final  rule  document.)  CAMI 
dynamically  tested  six  types  of 
restraining  devices:  Child  harnesses, 
booster  seats,  rear-facing  infant  seats, 
convertible  child  restraint  systems, 
airplane  seat  lap  belts,  and  belly  belts. 
The  first  four  devices  were  evaluated  for 
their  ability  to  fit  and  adjust  to  an 
airplane  passenger  seat  and  lap  belt.  The 
lap  belt  was  evaluated  for  its  ability  to 
secure  test  dummies  representative  of 
children  two  and  three  years  old.  Fit 
and  adjustment  was  not  considered  an 
issue  for  the  installation  of  the  belly 
belt.  All  of  the  devices  were  evaluated 
for  their  performance  in  aircraft  seats 
with  and  without  "breakover"  seat 
backs  (a  breakover  feature  allows  the 
seat  back  to  rotate  forward  easily  when 
impacted  by  an  occupant  from  behind). 
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They  were  also  evaluated,  using 
anthropomorphic  test  dummies 
representing  children,  for  their  ability  to 
limit  occupant  head  excursion,  head 
and  chest  acceleration  and  abdominal 
forces.  In  addition,  the  test  program 
evaluated  the  effect  that  the  impact  load 
of  an  "aft  row  occupant"  had  on  the 
performance  of  a  child  restraint  located 
in  an  aircraft  seat  immediately  in  front 
of  the  aft  row  occupant.  The  aft  row 
occupant  impact  load  was  generated  in 
tests  called  "double  row  tests,"  using  an 
adult  test  dummy  placed  in  the  aft  row 
seat. 

Booster  Seat  Tests 

CAMl  tested  four  models  of  shield- 
type  booster  seats  in  six  dynamic  tests, 
three  of  which  involved  single  row  tests, 
and  the  other  three,  double  row  tests. 
With  regard  to  fit  and  adjustment  of  the 
booster  seats  to  the  airplane  seat,  CAMI 
found  that  three  had  fit  and  adjustment 
problems.  One  booster  seat  had 
problems  fitting  an  airplane  seat 
because  of  the  limited  width  between 
arm  rests  on  the  passenger  seat.  This 
may  have  occurred  because  of  the 
difference  in  width  between  the 
representative  aircraft  seat  (about  20 
inches  wide)  used  in  FMVSS  213  and 
the  aircraft  seat  (17.25  inches  wide) 
used  in  the  CAMI  testing.  Two  booster 
seats  had  incompatibility  problems 
between  the  buckle/webbing  path 
molded  in  the  front  shield  and  the 
airplane  web  path  and  buckle  position 
of  the  lap  belt  on  the  airplane  passenger 
seat  used  by  CAMI.  In  fact,  the  webbing 
could  not  bis  installed  over  the  front 
shield  in  accordance  with  the 
positioning  instruction  of  the  booster 
seats'  manufacturers.  CAMI  also  found 
that  one  of  the  four  booster  seats  failed 
structurally,  and  two  of  the  others 
allowed  forward  head  excursion  in 
excess  of  the  32-inch  distance  permitted 
by  FMVSS  213. 

CAMI  also  found  a  problem  with  the 
loads  that  the  child  dummies  restrained 
■    in  the  tested  booster  seats  experienced 
when  the  boosters  were  on  a  seat  with 
a  breakover  seat  back  and  exposed  to 
loads  from  the  aft  row  occupant.  Its  tests 
showed  that  loads  from  an  aft  row  adult 
occupant  resulted  in  an  increase  in 
abdominal  loading  of  the  dummy  in  a 
booster  seat,  as  compared  to  the 
abdominal  loading  of  a  dummy  in  an 
aircraft  lap  belt  with  an  adult  aft-row 
occupant.  The  CAMI  study  states  that, 
when  placed  in  a  seat  with  a  breakover 
seat  back,  the  booster  seat  encounters 
problems  because: 

With  no  back  shell,  the  typical  booster  seat 
does  not  provide-  protection  from  the  forces 
transmitted  by  the  airplane  seat  back  during 
horizontal  impact  conditions.  Traditionally. 


restraint  systems  in  airplanes  have  been 
designed  to  avoid  loads  transmitted  to  the 
soft  tissues  of  the  abdomen.  A  child 
restrained  in  a  booster  seat  may  be  forced 
against  the  rigid  shield  due  to  the  seat  back 
breakover  action.  For  the  intended  size  of 
children  in  booster  seats,  the  load  path  of 
these  breakover  forces  may  include  the 
abdominal  region. 

It  is  to  be  noted  that  CAMI  also  found 
that  the  abdominal  loads  on  a  child 
dummy  placed  in  a  shield-type  booster 
seat  secured  to  an  airplane  seat  with  a 
locked  seat  back  were  higher  than  on  a 
child  dimuny  secured  in  a  typical 
airplane  seat  lap  beh  with  a  locked  seat 
back.  The  FAA  recognizes  in  its  NPRM. 
however,  that  there  are  no  accepted 
criteria  to  assess  the  relationship 
between  differences  in  measured  levels 
of  abdominal  loadings  and  any  resulting 
risk  of  abdominal  injury,  and  the  type 
and  severity  of  such  injury. 

Harness  Tests 

CAMI  tested  one  type  of  harness 
restraint.  The  restraint  consisted  of  a 
torso  vest  with  straps  over  the  shoulders 
.and  around  the  waist,  and  a  crotch 
strap.  The  shoulder  and  abdomen  straps 
were  attached  to  a  rectangular  metal 
plate  on  the  back  of  the  restraint.  The 
airplane  lap  belts  were  routed  through 
a  loop  of  webbing  attached  to  the  metal 
back  plate  on  the  restraint. 

The  restraint  was  tested  with  a  three- 
year-old  test  dimuny  in  two  single  row 
tests.  CAMI  found  incompatibihty 
problems  between  the  harness  and  the 
airplane  seat  lap  belts:  "With  the  lap 
belts  adjusted  to  the  minimum  length, 
the  [harness)  could  be  moved  forward 
approximately  7  inches  before  tension 
was  developed  in  the  belts.  This  was 
considered  unsatisfactory  for  testing." 
CAMI  also  foimd  grossly  excessive 
excursion  of  the  child  anthropomorphic 
test  dunMny(ATD)  restrained  in  the 
harness: 

The  ATD  moved  forward  and  over  the  front 
edge  of  the  seat  cushion  and  proceeded  to 
submarine  toward  the  floor.  Elasticity  in  the 
webbing  of  the  harness  and  the  lap  belts  then 
heaved  the  ATD  rearward.  The  force  pulling 
the  ATD  back  into  the  seat  appeared  to  be 
applied  by  the  Gz  Icrotch]  strap  directly 
through  the  pubic  symphysis  of  the  pelvic 
bone. 

Based  on  this  finding,  CAMI 
concluded  that  a  harness  performs 
poorly  in  protecting  the  child  occupant. 

NHTSA  Proposal 

NHTSA  has  tentatively  concluded 
that,  if  FAA  were  to  adopt  its  proposed 
ban  on  the  use  of  harnesses  and  backless 
booster  seats  on  aircraft,  consumers 
would  be  confused  if  manufacturers 
were  to  continue  nevertheless  to  certify 


these  types  of  restraints  for  aircraft  use. 
Accordingly.  NHTSA  proposes  to 
amend  FMVSS  213  to  require 
manufacturers  to  label  these  child 
restraint  systems  as  not  being  for  use  on 
aircraft.  The  standard  already  requires 
that  belt-positioning  booster  seats  be  so 
labeled. 

In  issuing  this  proposal,  NHTSA 
believes  that  it  is  important  to 
emphasize  several  points  about  the  use 
and  performance  of  child  restraints. 
First,  there  are  significant  differences 
between  the  seating  enviroiunent  of 
motor  vehicles  and  that  of  aircraft. 
Second,  because  of  those  differences, 
the  problems  encovmtered  with  child 
restraint  use  in  aircraft  are  not 
encountered  with  child  restraint  use  in 
motor  vehicles.  Therefore, 
notwithstanding  this  proposal,  the  use 
of  harnesses  and  booster  seats  in  motor 
vehicles  continues  to  be  important  for 
child  safety. 

The  problems  reported  by  CAMI,  i.e.. 
the  combined  effects  of  aircraft  seatback 
breakover  designs  and  aft  occupant 
impacts,  are  not  encountered  in  motor 
vehicles.  The  seat  back  in  a  motor 
vehicle  is  designed  to  remain  fixed  in  a 
crash  and  not  "breakover"  in  the 
manner  of  an  airplane  seat.  Also,  a 
vehicle  seat  containing  a  child  restraint 
is  less  likely  to  be  impacted  iroia  the 
rear  by  an  adult  than  is  an  aircraft 
containing  a  child  restraint.  There  are 
several  reasons  for  this.  First,  child 
restraints  are  recommended  for  use  in 
the  rear  vehicle  seating  positions.  Thus, 
if  a  child  restraint  is  installed  as 
recommended,  there  will  not,  in  most 
cases,  be  any  passenger  rearward  of  the 
child  restraint  who  could  impact  and 
load  the  seat  containing  the  child 
restraint  in  the  event  of  a  frontal  crash. 
Exceptions  would  be  in  vehicles,  such 
as  vans  and  some  station  wagons,  which 
have  three  rows  of  seats.  Second,  if 
there  were  a  passenger  seated  behind 
the  seat  containing  a  child  restraint,  and 
that  person  were  sitting  in  an  outboard 
seating  position,  the  person  would  have 
a  lap/shoulder  belt  system  available  for 
use.  Most  aircraft  lack  shoulder  belts.  If 
the  vehicle  passenger  were  restrained  by 
that  belt  system,  the  person  would  not 
load  the  seat  with  the  child  restraint  in 
the  manner  observed  in  the  CAMI  study. 
Third,  given  the  nimiber  of  persons 
typically  carried  in  a  motor  vehicle,  it 
is  unlikely  there  would  be  an  adult 
seated  behind  a  child  in  a  child 
restraint,  regardless  of  the  number  or 
pattern  of  seats  in  the  vehicle. 

Further,  harnesses  and  other  child 
restraints  are  tested  under  FMVSS  213 
on  a  seat  assembly  that  is  representative 
of  a  motor  vehicle  seat,  and  that  is 
equipped  with  a  safety  belt 
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representative  of  the  lap  belt  in  the 
center  rear  seating  position.  In  its 
compliance  testing,  the  agency  has  not 
found  a  problem  between  the  vehicle 
lap  belt  and  a  child  harness  such  as  that 
found  by  CAMI  between  an  airplane  lap 
belt  and  a  harness.  In  addition,  NHTSA 
has  not  found  in  its  compliance  testing 
the  type  of  fit  and  adjustment  problems 
between  booster  seats  and  the  vehicle 
seats  that  CAMI  found  between  booster 
seats  and  the  aircraft  seats. 

Booster  seats  could  fit  better  on 
vehicles  than  aircraft  in  part  because  of 
the  design  of  the  belt  restraints  with 
which  the  boosters  are  attached  to  the 
vehicle.  The  position  of  the  buckle  for 
an  aircraft  seat  belt  assembly  is  very 
different  from  that  of  a  buckle  for  a 
vehicle  seat  belt  assembly.  An  aircraft 
seat  belt  assembly  is  designed  so  that 
when  it  is  buckled,  the  buckle  is  located 
midway  between  the  anchorages,  in 
front  of  the  user's  abdomen.  A  motor 
vehicle  lap/shoulder  belt  or  lap-only 
belt  is  designed  so  that  the  buckle  is 
located  to  the  side  of  the  user's  torso, 
near  the  hip,  when  the  belt  is  buckled. 

Another  reason  for  believing  that  the 
problems  reported  by  CAMI  are  not 
indicative  of  the  performance  of  child 
restraints  in  motor  vehicles  is  the 
difference  between  the  crash  pulse  used 
by  CAMI  and  the  crash  pulse  used  in 
FMVSS  213  testing.  In  its  testing  of  head 
exclusion,  head  and  chest  acceleration 
and  abdominal  forces,  CAMI  used  a 
crash  pulse  appropriate  for  aircraft. 
FMVSS  213  testing,  by  contrast, 
involves  the  use  of  a  motor  vehicle 
crash  pulse. 

In  view  of  the  problems  revealed  by 
the  CAMI  testing,  NHTSA  and  FAA  will 
consider  whether  there  is  a  need  for 
future  rulemaking  to  improve  FMVSS 
213 's  requirements  for  aircraft-certified 
child  restraints  other  than  harnesses  and 
booster  seats.  The  agencies  are 
developing  possible  requirements  and 
procedures  that  could  improve  the 
assessment  of  the  performance  of  child 
restraint  systems  in  the  aircraft 
environment.  Among  other  issues,  the 
agencies  will  consider  whether  the  seat 
assembly  used  under  FMVSS  213  in 
testing  child  restraints  for  aircraft  use 
sufficiently  represents  an  aircraft 
passenger  seat.  Child  restraints  certified 
as  complying  with  FMVSS  213's  airtraft 
requirements  are  ciurently  tested  on  a 
"representative  aircraft  passenger  seat" 
(S7.3  of  FMVSS  213).  FMVSS  213  also 
specifies  that  FAA  approved  aircraft 
safety  belts  are  used  to  test  child 
restraints  that  are  certified  to  the  aircraft 
requirements. 


Proposed  EffectiTe  Date 

The  proposed  effective  date  is  90  days 
after  the  publication  of  a  final  rule  in 
the  Federal  Register. 

Rulemaldng  Analyses  and  Notices 

Executive  Order  12866  (Regulatory 
Planning  and  Review)  and  DOT 
Regulatory  Policies  and  Procedures 

NHTSA  has  evaluated  the  impacts  of 
this  proposal  and  has  determined  that  it 
is  significant  within  the  meaning  of  the 
Department  of  Transportation's 
regulatory  policies  and  procedures.  The 
rulemaking  action  is  significant  because 
of  the  substantial  public  interest  in 
issues  involving  child  seats  on  aircraft. 
This  rule  is  a  significant  regulatory 
action  under  E.O.  12866. 

While  this  action  is  significant 
because  of  the  public  interest  associated 
with  it,  NHTSA  tentatively  concludes 
that  a  rule  resulting  from  this  notice 
would  have  minimal  impacts.  In  1991, 
there  were  an  estimated  1.200,000 
booster  seats  produced.  The  consumer 
cost  of  a  label  is  estimated  to  be  $0.09 
to  $0.17,  and  total  annual  costs  of  a 
separate  label  range  from  $108,000  to 
$204,000.  However,  adding  a  sentence 
to  the  existing  label,  most  likely  the 
course  of  action  taken  in  response  to 
this  rulemaking,  would  cost  much  less. 
This  cost  might  be  $0.01  per  label, 
resulting  in  a  total  annual  cost  of 
$12,000.  There  is  an  added  economic 
benefit  of  this  proposed  rule.  Since 
booster  seats  would  no  longer  be 
permitted  to  be  certified  for  aircraft, 
there  would  be  no  need  to  perform  the 
inversion  test.  Thus,  testing  costs  to  the 
child  restraint  manufacturer  would  be 
slightly  reduced. 

'The  agency  is  concerned  whether  this 
rulemaking  action  could  affect 
consumers'  use  of  booster  seats  before 
and  after  the  air  portion  of  their  trips. 
In  the  1984  rulemaking  that  allowed 
child  restraints  to  be  certified  for  use  on 
motor  vehicles  and  aircraft,  NHTSA 
recognized  that  parents  might  not  use 
child  restraints  to  transport  their 
children  to  and  from  the  airport  if  the 
child  restraint  could  not  be  used  on  the 
aircraft.  The  data  indicated  that  child 
safety  was  not  a  critical  issue  for  aircraft 
in  terms  of  the  number  of  child  deaths, 
but  that  it  was  a  large  problem  for  motor 
vehicles  before  and  after  the  flight. 
Many  State  laws  that  require  the  use  of 
child  seats  in  motor  vehicles  do  not 
cover  all  the  ages  of  children  that  might 
use  booster  seats.  If  booster  seats  may 
not  be  used  on  aircraft,  and  if  parents 
are  not  willing  to  stow  them  with  their 
luggage,  NHTSA  is  concerned  about  the 
possibihty  that  they  could  be  left  home 
altogether.  As  a  result,  the  number  of 


child  injuries  in  motor  vehicle  accidents 
might  increase.  NHTSA  requests 
comments  on  how  it  should  assess  this 
issue.  The  agency  is  particularly 
interested  in  information  concerning 
how  many  of  these  booster  seats  are 
currently  in  use  and  on  the  availability 
of  booster  seats  at  car  rental  agencies. 

Regulatory  Flexibility  Act 

NHTSA  has  considered  the  effects  of 
this  proposal  under  the  Regulatory 
Flexibihty  Act.  I  hereby  certify  that  this 
rule,  if  adopted,  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  Of 
the  11  current  child  restraint 
manufacturers  known  to  the  agency  (not 
counting  manufacturers  of  built-in 
restraints),  there  are  six  that  qualify  as 
small  businesses.  This  is  not  a 
substantial  number  of  small  entities. 
Regardless  of  the  number  of  small 
entities,  the  proposed  rule  would  not 
have  a  significant  economic  impact  on 
these  entities.  As  noted  above,  the 
labeling  costs  associated  with  this 
rulemaking  would  be  minimal.  Further, 
the  agency  beUeves  sales  of  booster  seats 
would  be  minimally  affected  by  this 
rulemaking,  if  at  all.  NHTSA  beUeves 
almost  all  consumers  decide  to  purchase 
a  child  restraint  based  on  their  intent  to 
use  the  restraint  in  a  motor  vehicle,  not 
in  aircraft. 

Executive  Order  12612  (Federalism) 

This  rulemaking  action  has  been 
analyzed  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612.  The  agency  has 
determined  that  this  proposed  rule 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

National  Environmental  Policy  Act 

NHTSA  has  analyzed  this  rulemaking 
action  for  the  purposes  of  the  National 
Environmental  PoUcy  Act.  The  agency 
has  determined  that  implementation  of 
this  action  would  not  have  any 
significant  impact  on  the  quality  of  the 
human  environment. 

Executive  Order  12778  (Civil  Justice 
Reform) 

This  proposed  rule  would  not  have 
any  retroactive  effect.  Under  section  49 
U.S.C.  30103,  whenever  a  Federal  motor 
vehicle  safety  standard  is  in  effect,  a 
State  may  not  adopt  or  maintain  a  safety 
standard  applicable  to  the  same  aspect 
of  performance  which  is  not  identical  to 
the  Federal  standard,  except  to  the 
extent  that  the  State  requirement 
imposes  a  higher  level  of  performance 
and  applies  only  to  vehicles  procured 
for  the  State's  use.  49  U.S.C.  30161  sets 
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forth  a  procedure  for  judicial  review  of 
final  rules  establishing,  amending  or 
revoking  Federal  motor  vehicle  safety 
standards.  That  section  does  not  require 
submission  of  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  parties  may  file  suit 
in  court. 

Submission  of  Comments  on  This 
Proposal 

There  is  a  30-day  conunent  period  for 
this  notice.  The  FAA  provides  a  30-day 
comment  period  for  its  proposal. 
NHTSA  bebeves  the  comment  period 
for  the  agencies'  proposals  should  be 
identical  since  the  two  rulemaking 
actions  complement  each  other.  The 
comment  period  is  shorter  than  60  days 
so  that  FAA  can  expeditiously  assess 
what  action  should  be  taken  to  address 
what  that  agency  has  tentatively 
concluded  to  be  a  possible  safety 
problem. 

Interested  persons  are  invited  to 
submit  comments  on  this  proposed  rule. 
It  is  requested,  but  not  required,  that  10 
copies  be  submitted. 

All  comments  must  not  exceed  15 
pages  in  length.  (49  CFR  553.21). 
Necessary  attachments  may  be 
appended  to  these  submissions  without 
regard  to  the  15-page  limit.  This 
Umitation  is  intended  to  encourage 
commenters  to  detail  their  primary 
argimients  in  a  concise  fashion. 

If  a  commenter  wishes  to  submit 
certain  information  under  a  claim  of 
confidentiahty,  three  copies  of  the 
complete  submission,  including 
purportedly  confidential  business 
information,  should  be  submitted  to  the 


Chief  Coimsel.  NHTSA,  at  the  street 
address  given  above,  and  seven  copies 
from  which  the  purportedly  confidential 
information  has  been  deleted  should  be 
submitted  to  the  Docket  Section.  A 
request  for  confidentiahty  should  be 
accompanied  by  a  cover  letter  setting 
forth  the  information  specified  in  the 
agency's  confidential  business 
information  regulation.  49  CFR  Part  512. 

All  conunents  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  will  be 
considered,  and  will  be  available  for 
examination  in  the  docket  at  the  above 
address  both  before  and  after  that  date. 
To  the  extent  possible,  conmients  filed 
after  the  closing  date  will  also  be 
considered.  Comments  received  too  late 
for  consideration  in  regard  to  the 
proposal  will  be  considered  as 
suggestions  for  further  rulemaking 
action.  Comments  will  be  available  for 
inspection  in  the  docket.  The  NHTSA 
will  continue  to  file  relevant 
information  as  it  becomes  available  in 
the  docket  after  the  closing  date,  and  it 
is  recommended  that  interested  persons 
continue  to  examine  the  docket  for  new 
material. 

Those  persons  desiring  to  be  notified 
upon  receipt  of  their  comments  in  the 
rules  docket  should  enclose  a  self- 
addressed,  stamped  postcard  in  the 
envelope  with  their  comments.  Upon 
receiving  the  comments,  the  docket 
supervisor  will  return  the  postcard  by 
mail. 

List  of  Subjects  in  49  CFR  Part  571 

Imports,  Motor  vehicle  safety,  Motor 
vehicles. 


In  consideration  of  the  foregoing, 
NHTSA  proposes  to  amend  49  CFR  Part 
571  as  set  forth  below. 

PART  571— {AMENDED] 

1.  The  authority  citation  for  Part  571 
would  continue  to  read  as  follows: 

Authority:  49  U.S.Q  322,  30111,  30115, 
30117  and  30166;  delegation  of  authority  at 
49  CFR  1.50. 

2.  Section  571.213  would  be  amended 
by  revising  S5.5.2(n)  to  read  as  follows: 

§571,213    Standard  No.  213,  Ctilld 
Restraint  Systems. 

*  »        *        *        •  ■ 

S5.5.2  •   •   ♦   *   • 

(n)  Child  restraint  systems,  other  than 
belt-positioning  seats,  harnesses  and 
backless  child  restraint  systems,  that  are 
certified  as  complying  with  the 
provisions  of  section  S8,  shall  be 
labeled  with  the  statement  "This 
Restraint  is  Certified  for  Use  in  Motor 
Vehicles  and  Aircraft."  Belt-positioning 
seats,  harnesses  and  backless  child 
restraint  systems  shall  be  labeled  with 
the  statement  "This  Restraint  is  Not 
Certified  for  Use  in  Aircraft."  The 
statement  required  by  this  paragraph 
shall  be  in  red  lettering  and  shall  be 
placed  after  the  certification  statement 
required  by  paragraph  (e)  of  this  section. 

*  •        *        *        • 
Issued  on  May  19, 1995. 

Barry  Febice, 

Associate  Administrator  for  Safety 

Performance  Standards. 

[FR  Doc.  95-12801  Filed  6-7-95;  8:45  am) 
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POSTAL  SERVICE 

39  CFR  Part  20 

Changes  in  International  Postal  Rates 
and  Fees 

AGENCY:  Postal  Service. 
ACTION:  Final  rule. 


SUMMARY:  The  Postal  Service,  after 
considering  the  conunents  submitted  in 
response  to  its  request  published  in  the 
Federal  Register  on  March  20. 1995  (60 
FR  1487&-14888).  for  comments  on 
proposed  changes  in  international 
postage  rates,  hereby  gives  notice  that  it 
is  implementing  the  proposed  rates, 
except  the  air  parcel  post  rates  for 
Canada,  which  are  revised  as  explained 
below. 

EFFECTIVE  DATE:  12:01  a.m.,  Sunday.  July 
9, 1995. 

FOR  FURTHER  INFORMATION  CONTACT!  John 
Alepa.  (202)  268-2650. 
SUPPLEMENTARY  INFORMATION:  On  March 
20,  1995,  the  Postal  Service  published 
in  the  Federal  Register  a  notice  of 
proposed  changes  in  international 
postage  rates  (60  FR  14878-14888).  The 
Postal  Service  requested  comments  by 
April  19, 1995.  and  by  that  date 
received  four  comments:  Two  from 
private  individuals,  one  from  a 
competitor  delivery  service,  and  one 
from  a  mailer  using  International 
Surface  Air  Lift. 

One  of  tne  private  individuals  urged 
the  Postal  Service  to  retain  the  surface 
letter  rates  because  of  considerable  rate 
differences  for  weights  over  Vz  ounce. 
The  commenter  additionally  stated  that 
the  voliune  of  such  mail  is  low  because 
the  Postal  Service  discourages  the  use  of 
the  surface  letter  rates  by  mishandling 
surface  letters. 

The  Postal  Service  disagrees.  The 
Postal  Service  does  not  discourage  the 
use  of  surface  rates.  However,  because 
of  the  low  volume  of  surface  letters, 
processing  costs  are  higher  for  siu-face 
letter  class  (LC)  items  than  processing 
costs  for  air  LC.  The  hi^  costs 
associated  with  processing  and 
dispatching  surface  LC  items,  therefore, 
make  it  desirable  to  eUminate  the 
siuface  rates  and  merge  all  LC  into  a 
single  mailstream  that  will  provide  the 
lowest  combined  cost  and  improve 
overall  service.  For  these  reasons,  the 
Postal  Service  is  eliminating  the  surface 

LC  rates. 

The  second  private  individual 
commented  on  four  areas  of  the 
proposed  rates. 

First,  the  commenter  stated  that  the  1- 
oimce  rate  of  $1.00  for  letters  to 
countries  other  than  Canada  and  Mexico 
"is  not  needed  since  the  40-cent 


increment  will  cover  that."  The  Postal 
Service  is  uncertain  of  the  meaning  of 
the  comment  because  this  is  just  another 
way  of  presenting  the  rate  and  because 
V2-ounce  and  1-oimce  letters  are  most 
common  and  many  people  like  to  know 
what  those  rates  are  without  performing 
the  calculation. 

Second,  the  commenter  observed  that 
the  aerogramme  rate  for  Canada  and 
Mexico  is  higher  than  the  proposed  V-i- 
ounce  letter  rates  to  Canada  and  Mexico. 
This  is  true.  The  proposed  V2-ounce 
rates  are  46  cents  to  Canada  and  40 
cents  to  Mexico,  and  the  proposed 
aerogramme  rate  is  50  cents  to  all 
countries.  This  rate  difference  has  been 
in  place  for  many  years.  It  is  not 
practical  to  produce,  distribute,  and 
stock  aerogrammes  in  three  separate 
denominations  at  all  post  offices  in  the 
United  States.  For  this  reason,  the  Postal 
Service  will  continue  to  produce 
aerogrammes  at  a  single  rate  for 
worldwide  use. 

Third,  the  commenter  observed  that 
the  parcel  post  rates  to  Canada  are 
inconsistent  because  the  surface  rates 
exceed  the  air  rates  for  items  weighing 
more  than  10  pounds.  The  commenter  is 
correct.  The  air  parcel  post  rates 
published  at  60  FR  14883-14884  were 
in  error;  the  correct  rates  are  published 
in  section  VB  of  this  notice. 

Fourth,  the  commenter  noted 
inconsistencies  in  the  rates  for  Canada 
and  Mexico  "where  there  are  some 
weights  where  Canadian  rates  are  less 
than  Mexican  rates  and  other  weights 
where  the  reverse  is  true."  The 
commenter  further  observed  that  "if  the 
rates  are  related  to  the  costs  involved,  it 
would  appear  that  they  should  be  more 
consistent."  It  is  true  that  rates  are  based 
on  the  cost  involved;  however,  the  costs 
for  mail  sent  to  Canada  and  to  Mexico 
are  not  the  same.  To  the  contrary,  one 
of  the  costs  in  international  rates  is 
terminal  dues  (reimbursements  between 
postal  administrations  exchanging 
mail),  which  are  not  the  same  for 
Canada  and  Mexico.  Specifically,  the 
United  States  and  Mexico  use  the 
terminal  dues  specified  by  the  Univers€d 
Postal  Convention,  whereas  the  United 
States  and  Canada  have  a  bilateral 
agreement  that  provides  for  different 
terminal  dues  payments.  In  addition, 
there  are  different  transportation  and 
handling  costs  to  each  of  these 
countries.  As  a  result,  in  some  weight 
steps,  Canadian  rates  are  less  than 
Mexican  rates,  and  for  other  weight 
steps  the  reverse  is  true. 

The  mailer  using  International 
Surface  Air  Lift  (ISAL)  observed  that  the 
effective  rate  increases  are  high  for 
certain  lightweight  ISAL  items.  The 
Postal  Service  proposed  changing  the 


rate  structure  for  ISAL  to  simplify  the 
rates  for  this  service  and  to  associate  the 
rate  to  cost  more  closely.  Currently, 
there  is  a  piece  rate  of  32  cents  for  all 
items  weighing  2  ounces  or  less.  Items 
weighing  more  than  2  ounces  are 
charged  only  a  per-pound  rate  based  on 
the  rate  group  assigned  to  the 
destination  country.  By  averaging  the 
rate  for  all  items  weighing  2  ounces,  the 
same  rate  is  charged  notwithstanding 
that  items  that  weigh  closer  to  2  ounces 
inciu  higher  costs  than  items  that  weigh 
less.  The  proposed  structure  more 
closely  reflects  how  the  costs  are 
incurred. 

The  competitor  deUvery  company 
questioned  the  factual  support  for  some 
of  the  rate  changes.  This  commenter 
noted  that  some  Express  Mail 
International  Service  (EMS)  rates 
increase  whereas  others  decrease.  The 
commenter  also  questioned  the 
reassignment  of  some  coimtries  among 
country  groups.  The  commenter 
requested  the  Postal  Service  to  release 
cost  and  other  information  to  support 
these  changes  and  asserted  that  making 
such  changes  without  providing  such 
information  would  violate  the  Postal 
Reorganization  Act  and  the 
Administrative  Procedure  Act  (APA). 
The  Postal  Service  disagrees.  The 
international  mail  business  is  highly 
competitive,  with  private  companies, 
other  postal  administrations,  and 
alliances  between  private  companies 
and  postal  administrations  all 
competing  for  outbound  U.S.-origjn 
mail  of  all  kinds.  The  information  about 
costs  and  markets  that  this  commenter 
requested  the  Postal  Service  to  disclose 
is  commercially  sensitive  and  could  be 
used  by  competitors  to  take  business 
away  ft-om  the  Postal  Service,  to  the 
detriment  of  the  Postal  Service's 
remaining  customers.  There  is  no  legal 
requirement  for  the  Postal  Service  to 
disclose  commercially  sensitive 
information  and.  indeed,  such 
information  is  exempted  from 
disclosure  under  the  Freedom  of 
Information  Act.  See  39  U.S.C.  410(c)(2). 
Similarly,  the  APA  does  not  apply  to  the 
Postal  Service  except  in  those  specific 
instances  when  the  Postal 
Reorganization  Act  makes  it  applicable. 
39  U.S.C.  410(b)(1).  See,  e.g.,  39  U.S.C. 
3001(j).  Nothing  in  the  Postal 
Reorganization  Act  makes  the  APA 
applicable  to  the  establishment  of 
international  rates.  Accordingly, 
withholding  the  commercially  sensitive 
information  requested  by  this 
commenter  violates  neither  the  Postal 
Reorganization  Act  nor  the  APA. 

The  notice  published  on  March  20. 
1995,  contained  an  error  in  section  VIE2 
at  60  FR  14884.  The  indemnity  limit  for 


registered  items  to  all  countries  other 
than  Canada  is  given  as  $32.25.  The 
maximum  indemnity  is  $32.35. 

After  reviewing  and  considering  the 
comments  received,  the  Postal  Service 
adopts  the  following  rates  and  fees  and 
amends  the  International  Mail  Manual, 
which  is  incorporated  by  reference  in 
the  Code  of  Federal  Regulations.  See  39 
CFR  20.1. 


List  of  Subjects  in  39  CFR  Part  20 

Foreign  relations.  Incocporation  by 
reference.  International  postal  services. 
Stanley  F.  Mires, 
Chief  Counsel,  Legislative. 

PART  20— {AMENDED] 

1.  The  authority  citation  for  39  CFR 
part  20  continues  to  read  as  follows: 


Autliority:  5  U.S.C  552(a);  39  U.S.C.  401, 
404,  407,  408. 

2.  The  International  Mail  Manual  is 
amended  to  incorporate  the  following 
postal  rates  and  fees: 


(See  section  VII  for  country  rate  groups.) 


1 .  Country-Specific  Rates 


International  Postal  Rates  and  Fees 

/.  Express  Mail  International  Service 

A.  On  Demand  Service 


Country 

Weight  not  over  (lb.) 

Canada 

Mexico 

Great 
Brrtain 

China 

Japan 

0.5 

$15.50 
18.00 
22.00 
25.50 
28.50 
32.00 
3.50 

$15.00 
17.50 
21.00 
24.50 
28.00 
30.75 
2.75 

$16.50 
18.75 
22.50 
26.50 
30.00 
34.00 
3.75 

$15.00 
17.50 
20.00 
26.00 
33.00 
36.00 
6.00 

$15.00 
1700 

3 

19.50 
25  00 

4 „ „ 

5 „ 

Each  add"!  pound  or  fraction 

31.00 

34.00 

5.50 

2.  Rate  Group  Countries 


Weight  not  over  (lb.) 

Rate  group 

1 

2 

3 

4 

5 

6 

0.5 „ 

See 
Country- 
Specific 
Rates 

321.00 
23.00 
26.00 
28.50 
34.00 
39.00 
4.50 

$15.00 
18.00 
21.00 
27.00 
35.00 
39.50 
6.00 

$19.00 
23.50 
26.00 
32.00 
36.75 
42.25 
5.75 

$18.00 
19.75 
26.00 
29.50 
33.50 
37.50 
3.90 

$20  00 

1  

2 

3 « : 

4 

5  

22.50 
26.50 
32.50 
39.50 
47  50 

Each  add"!  pound  or  fraction  

6.50 

• 

B.  Custom  Designed  Service 


1.  Country-Specific  Rates 


Country 

Weight  not  over  (lb.) 

Canada 

Mexico 

Great 
Britain 

China 

Japan 

2 "!!!!!!!!"!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!"!!!!!!!!!!"!!!!!!!!!!!""!!!!!"""!!""!!! 

Custom 
Designed 

Service 

Not 
Availat>te 

$23.00 
25.50 
29.00 
32.50 
36.00 
38.75 
2.75 

$24.50 
26.75 
30.50 
34.50 
38.00 
42.00 
3.75 

$23.00 
25.50 
28.00 
34.00 
41.00 
44.00 
6.00 

$23.00 
25.00 
27  50 

3 

33  00 

4 

39  00 

5 

42  00 

Each  add"!  pound  or  fraction _ 

5.50 
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2.  Rate  Group  Countries 


Weight  not  over  (lb.) 


0.5 
1  ... 


3 

4 
5 


Each  addl  pound  or  fraction 


Rate  group 


Qaa 

Country- 
Specific 
Rates 


$29.00 
31.00 
34.00 
36.50 
42.00 
47.00 
4.50 


$23.00 
26.00 
29.00 
35.00 
43.00 
47.50 
6.00 


$27.00 
31.50 
34.00 
40.00 
44.75 
50.25 
5.75 


$26.00 
27.75 
34.00 
37.50 
41.50 
45.50 
3.90 


6 


$28.00 
30.50 
34.50 
40.50 
47.50 
55.50 
6.50 


II.  Letters  and  Letter  Packages 

All  LC  mail  (letters,  letter  packages, 
post  and  postal  cards,  and  aerogrammes) 
receives  First-Class  service  in  the 
United  States,  dispatch  by  the  most 
expeditious  transportation  available, 
and  airmail  or  priority  service  in  the 
destination  country.  Mailer  should 
endorse  all  LC  items  "Airmail"  or  "Par 
Avion." 
A.  Canada  and  Mexico 


Weight  not  over 

Canada^ 

Mexico 

(lb.) 

(02.) 

4 

0 

8.70 

25.66 

Weight  not  over 


(to) 


(oz.) 


0.5 

1 

1.5 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

0 

8 

0 

8 

0 

8 


Canada^ 


$0.46 
0.52 
0.64 
0.72 
0.95 
1.14 
1.33 
1.52 
1.71 
1.90 
2.09 
2.28 
2.47 
2.66 
3.42 
4.30 
5.18 
6.06 
6.94 
7.82 


^A  4-pound  maximum  applies  except  for 
registered  items  sent  to  Canada  Canada- 
bound  registered  items  may  weigh  up  to  66 
pounds.  f=or  registered  items  weighing  over  4 
pounds,  the  rate  is  $1.76  for  each  additional 
pound  up  to  a  66-pound  limit. 

Bulk  letter  Service  to  Canada 

[See  IMM  225] 


Weight  Not  Over  (oz.) 

All  countries 

(other  than 

Car^da  and 

Mexico) 

Each  additional  0.5  ounce, 
up  to  and  including  32 
ounces          

0.40 

Each  additional  ounce  over 
32           

0.40 

C.  International  Priority  Airmail  (IPA) 
(See  section  VII  for  country  rate  groups.) 


Mexico 


Weight  not  over  (oz.) 


$0.40 

0.46 

0.66 

0.86 

156 

1.66 

2.06 

2.46 

2.86 

3.26 

3.66 

4.06 

4.46 

4.86 

6.46 

9.66 

12.86 

16.06 

19.26 

22.46 


0.5 

1  ... 
1.5 

2  ... 

3  ... 


Bulk  letter 

service  to 

Canada 


$0.42 
0.48 
0.60 
0.68 
0.91 


Rate  group 

Piece  rate 

Pound  rate 

Worldwide 
Nonpre- 
sort  

Presort: 

Group  1  

Group  2 

Group  3 

$0.25 

0.25 
0.10 
0.10 

$8.55 

5.15 
7.15 
8.50 

B.  Countries  Other  Than  Canada  and 
Mexico 

(Maximiun  weight:  64  oimces) 


///.  Post/Postal  Cards  and  Aerogrammes 
A.  Post/Postal  Cards 


Weight  Not  Over  (oz.) 


0.5 
1.0 


All  countries 

(other  than 

Canada  and 

Mexico) 


Country 

Rate 

Canada      ...„.......—.—.——— 

$0.40 

Mexico  - 

All  others       

0.35 
0.50 

$0.60 
1.00 


B.  Aerogrammes 
All  countries:  $0.50  each. 


/v.  Other  Articles  (AO)  (Includes  Printed  Matter  and  Small  Packets) 
A.  Regular  Printed  Matter  and  Small  Packets— Surface 


Weight  not  over 


(lb.) 


0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 


(oz.) 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 


Country 


Canada 


$0.46 
0.60 
0.88 
1.02 
1.16 
1.30 
1.44 
1.58 
1.72 
1.86 
2.00 
2.14 
228 
2.42 


Mexico 


$0.40 
0.60 
0.80 
0.94 
122 
1.22 
1.50 
1.50 
1.78 
1.78 
2.06 
2.06 
2.34 
2.34 


All  others 


$0.50 
0.80 
1.00 
1.21 
1.63 
1.63 
2.05 
2.05 
2.47 
2.47 
2.89 
2.89 
3.31 
3.31 
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Weight  not  over 


(to.) 


2 

3 „ „„. 

4 

Each  add"!  pound  or  fraction 

M-l)ag  rate  per  pound  or  fraction 


(oz.) 


15 
0 
2 

4 

6 

8 

10 

12 

14 

0 

0 

0 


Country 


Canada 


2.56 
2.70 
2.90 
3.10 
3.30 
3.50 
3.70 
3.90 
4.10 
4.30 
5.58 
6.86 
1.28 
1.06 


Mexico 


2.62 
2.62 
2.86 
3.10 
3.34 
3.58 
3.82 
4.06 
4.30 
4.54 
6.14 
7.74 
1.60 
1.32 


All  others 


3.73 
3.73 
4.03 
4.33 
4.63 
4.93 
523 
5.53 
5.83 
6.13 
8.05 
9.97 
1.92 
1.45 


B.  Valuepost/Canada 
Weight 

Letter-size: 

1  ourx»  or  less  

Over  1  ounce  !..""."!!" 

Flat-size: 

5  ounce  or  less  „ ^ 

Over  5  ounces 


Rate 


$0.32 

0.30  plus  $0.39  per  pound  or  fraction  of  a  pound. 

$0.57 

0.34  plus  $0.93  per  pound  or  fraction  of  a  pound. 


C.  Publishers'  Periodicals — Surface 


Weight  not  over  (oz.) 


1  . 

2  . 

3  . 

4  . 

5  . 

6  . 

7  . 

8  .. 

9  .. 
10 
11 
12 
13 
14 
15 
16 
18 
20 
22 
24 
26 
28 
30 


Country 


Canada 


Mexico 


32  .... 
31b.  . 
4  1b.  . 
51b.  . 

6  1b.  . 

7  1b.  . 
81b.  . 
91b.  . 
10  1b. 


1 1  lb 

Each  add"!  pourxJ  or  fraction 

M-bag  rate  per  pound  or  fraction 


$0.40 

$0.32 

0.46 

0.40 

0.52 

0.52 

0.59 

afio 

0.65 

0.75 

0.72 

0.^ 

0.78 

0.90 

0.85 

0.90 

0.91 

1X5 

0.98 

1.05 

1.04 

1.20 

1.11 

1.20 

1.17 

1.35 

1.24 

1.35 

1.30 

1.50 

1.37 

1.50 

1.43 

1.64 

1.49 

1.78 

1.55 

1.92 

1.61 

2.06 

1.67 

2.20 

1.73 

2.34 

1.79 

2.48 

1.85 

2.62 

4.00 

3.58 

4.64 

4.54 

5.28 

5.50 

5.92 

6.46 

6.56 

7.42 

7.20 

8.38 

7.84 

9.34 

8.48 

10.30 

9.12 

11.26 

0.64 

0.96 

0.64 

0.72 

Ail  others 


$0.32 
0.40 
0.52 
0.60 
0.76 
0.76 
0.92 
0.92 
1.08 
1.08 
1.24 
1.24 
1.40 
1.40 
1.56 
1.56 
1.71 
1.86 
2.01 
2.16 
2.31 
2.46 
2.61 
2.76 
3.72 
4.68 
5.64 
6.60 
7.56 
8.52 
9.48 
10.44 
11.40 
0.96 
0.79 
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D.  Books  and  Sheet  Music—Surface 


WeigW  not  over  (t).) 


C>     •••■••••••••••"••"•*•*••*"""*" 

4  

4  „■»•»•••••••••••"•••••••■•••"••""•••*•""•" 

5  -«^.-.«— —••——— "——"■"•'""*"* 

7 «,,....«....-..M— ••— 

ft  «,...»«.•.•.•••••••■•••••••••"•••"*•""•""•""' 

9  «-«-..-.^".. 

10  .,,,..•.••••••••••••••■••••"•"••"••""*•""•'*■"""' 

1 1 

Each  adrfl  pound  or  fraction 

M-t>ag  rate  per  pound  or  fraction  ... 


Country 


Canada 


$1.37 
1.85 
4.00 
4.64 
5.28 
5.92 
6.56 
720 
7.84 
8.48 
9.12 
0.64 
0.64 


Mexico 


$1.50 
2.62 
3.58 
4.54 
5.50 
6.46 
7.42 
8.38 
9.34 
10.30 
11.26 
0.96 
0.72 


All  others 


$1.56 
2.76 
3.72 
4.68 
5.64 
6.60 
7.56 
8.52 
9.48 
10.44 
11.40 
0.96 
0.79 


E.  International  Surface  Air  Lift  (ISAL) 


(See  section  VII  for  country  rate  groups.) 

Rates  are  per  piece  plus  the  per-pound  rate 
each  rate  group.  M-bags  are  pound  rates  only. 


for 


the  each  pound  or  fraction  of  a  pound  for  the  total  weight  in 


Rate  group 


1 
2 
3 

4 


Piece  rate 


$023 
0.10 
0.10 
0.10 


Regular  per-pound  rate 


Full  service 


$2.10 
2.60 
2.80 
3.65 


Gateway/direct 
shipment 


$1.85 
2.35 
2.55 
3.40 


M-bag  per-pourxJ  rate 


Full  service 


$2.12 
2.61 
2.81 
3.66 


Gateway/direct 
shipment 


$1.87 
2.36 
2.56 
3.41 


F.  Air-Other  Articles  (Printed  Matter.  Matter  for  the  Blind,  and  Small  Packets) 


1.  Canada  and  Mexico — Air 


Weight  not  over  (oz.) 


0.5  

1  

6  ......."•.• ~...— — •• 

7  ■....•.——.••"•"■••"""••"•••""••""•••""•*■"""•"' 

8  " 

9  i....™ ■ 

16  V 

24  ■• 

2.5  to  — — 

3.0  D  ,•..••••••••••••«•••••"••■■•••••"•■*•*•""*"•'*' 

3.5  to  •— " ••" ' 

4.0  to 

ELzh  add"!  0.5  pound  or  fracton  

M-t>ag  rate  per  pound  or  fraction 


Canada 


Mexico 


$0.45 
0.51 
0.62 
0.70 
0.93 
1.11 
129 
1.47 
1.65 
1.83 
2.01 
2.19 
2.37 
2.55 
327 
4.07 
4.87 
5.67 
6.47 
7.27 
8.07 
0.80 
1.41 


$0.46 
0.60 
0.70 
0.80 
1.00 
120 
1.40 
1.60 
1.80 
2.00 
220 
2.40 
2.60 
2.80 
3.60 
520 
6.80 
8.40 
10.00 
11.60 
1320 
1.60 
1.50 


2.  All  Other  Countries— Air  (See  section  VII  for  country  rate  groups.) 


Weight  not  over  (oz.) 


1  ... 
2... 
3... 


Western  hemi- 
sphere (except 
Canada  and 
Mexico)  (WH) 


$0.75 
1.07 
1.39 


Europe 
(EU) 


$0.90 
1.32 
1.74 


Asia/Africa 
(AA) 


$0.98 
1.48 
1.98 


Pacific  Rim 
(PR) 


$1.00 
1.55 
2.10 
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Weight  not  over  (oz.) 


4 . 

6 

a 

"    ••■■■■•■•■*■....■...•.•••■••■••••.......■.......•.••■......*...••.•.....«■.■•... 

■  •     »  —  ■»»»»"""»■»»»««*.■.».■...■.....■»■■..■■*.«.......■■■»■............. ....I 

12 
14 

I  W    .4...... ...ft •«««».«.«...*............ a................. .....^.....9.^,„,^^^^ 

'  "    ••••••••*•»■••.•■*........•...•• .a ■■■*...........•.... ......................i 

^\J    ••■••■•■•■••••••>**..*.........aaa.a.....a..aa.a.aaa.aaa..*.a.*.»...a.8.«aaaai 

22 „„.,^ „.. . ..... ...... 

24 , . ...... „I"""™"""*"! 

*v     ..*....*.*......aaa*a.......*....a««.aa........«.«aa«aa..*.....  ...a*  »*......■  I 

pa 

^^^    ■ ...**.*.*..........*.... ...a.aa.aaaaa. a. .....aaaaa.aa. ....... a aaa .8 ..aa* a. .ai 

30 

*^V    a.*. *•■.•*•■•••■•••.••■•••.....•.. ...aaaaa.aa..aa.aaaaaaaa.aaaa...*.aaaa*aaa.< 
*"■      •••••••••••••.•■.«.•. .•■•a.aaaaa. B..... .a.. ....aa.awa..... a. ...aa. a. .......•.< 

2.5  b 

3.0  to 

**•**    "»    ••■>••••■••••••••••■■•.«••. .■••a.aaa.aaaaa.aaa..aa.aaaaa*.......a.aa84..i 

4.0  b 

Each  addttionai  0.5  pound  or  fraction  of  0.5  pound 
M-bag  rate  per  pound  or  fraction  of  a  pound  


Western  hemi- 
sphere (except 
Canada  ana 
Mexico)  (WH) 


1.71 
2.35 
2.99 
3.63 
427 
4.91 
5.55 
5.85 
6.15 
6.45 
6.75 
7.05 
7.35 
7.65 
7.96 
9.15 
10.35 
11.55 
12.75 
120 
2.47 


Europe 
(EU) 


2.16 

3.00 

3.84 

4.68 

5.52 

6J36 

720 

7.80 

8.40 

9.00 

9.60 

1020 

10.80 

11.40 

12.00 

14.40 

16.80 

1920 

21.60 

2.40 

4.41 


Asia/Africa 
(AA) 


2.48 

3.48 

4.48 

5.48 

6.48 

7.48 

8.48 

928 

10.08 

10.88 

11.68 

12.48 

1328 

14.08 

14.88 

18.08 

2128 

24.48 

27.68 

320 

627 


Pacific  Rim 
(PR) 


2JK 
3J5 
4^ 

7j06 
&15 
A25 

10.15 
11.05 
11.95 
12.85 
13.75 

i4.es 

15.56 
16.45 
20.05 
23.66 
2725 
30.85 
3.60 
6.35 


V.  Parcel  Post 

The  weight  limits  for  parcels  vary  by  country  and  are  usually  22.  33,  or  44  pounds.  Algeria.  Canada.  Denmark, 
Faroe  Islands.  Greenland.  Ireland.  Great  Britain  and  Northern  Ireland.  Liechtenstein,  and  Switzerland  have  66-pound 
weight  limits.  The  rates  over  44  pounds  are  given  in  anticipation  of  other  countries  increasing  parcel  weight  limits. 

A.  Surface 


Weight  not  over  {to.) 


2  . 

3  . 

4  . 

5  . 

6  .. 

7  .. 

8  .. 

9  .. 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
31 
32 
33 
34 


Canada 


Bahamas, 
Bemxida,  Car- 

iibean  Is- 
larxls,  Central 
Anrjenca.  Mex- 
ico, and  SL 
Pierre  & 
Miquelon 


Another 
countries 


$6.95 

$7.50 

$9.00 

823 

8.94 

10.92 

9.51 

10.38 

12.84 

10.79 

11.82 

14.76 

12.07 

1326 

16.68 

13.35 

14.70 

18.60 

14.63 

16.14 

20.52 

15.91 

17.58 

22.44 

17.19 

19.02 

24.36 

18.39 

20.46 

2628 

19.59 

21.90 

2820 

20.79 

23.34 

30.12 

21.99 

24.78 

32.04 

23.19 

2622 

33.96 

24.39 

27.66 

35.88 

25.59 

29.10 

37.80 

26.79 

30.54 

39.72 

27.99 

31.98 

41.64 

29.19 

33.42 

43.56 

30.31 

34.86 

45.48 

31.43 

36.30 

47.40 

32.55 

37.74 

49.32 

33.67 

39.18 

5124 

34.79 

40.62 

53.16 

35.91 

42.06 

55.08 

37.03 

43.50 

57.00 

38.15 

44.94 

58.92 

3927 

46.38 

60.84 

40.39 

47.82 

62.76 

41.51 

4926 

64.68 

42.63 

50.70 

66.60 

43.75 

52.14 

68.52 

44.87 

53.58 

70.44 
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Weight  not  over  (b.) 


35  

36  ~» 

37  

38  

40  

41  

42  •• — 

40  »♦«••••••••••••••••••■••••"•■•"■••••"*"""' 

44  ™ 

Each  adcfl  pound  or  fraction 


Canada 


Bahamas, 
Bermuda,  Car- 
ibbean Is- 
lands. Central 
America,  Mex- 
ico, and  St. 
Pierre  4 
Miquelon 


45.99 

56.02 

7226 

47.11 

56.46 

7428 

4823 

57.90 

7620 

49.35 

59.34 

78.12 

50.47 

60.78 

80.04 

51.59 

62.22 

81.96 

52.71 

63.66 

83.88 

53.83 

65.10 

85.80 

54.95 

66.54 

87.72 

56.07 

67.98 

89.64 

1.12 

1.44 

1.92 

B.  Air 


Weight  not  over  (lb) 


1  ..... 

2  ™. 

3  ..- 

4  .... 

5  -~ 

6  ™ 

7  ™ 

8  ..» 
8™ 

10  _ 

11  _ 

12  .. 

13  .. 

14  .. 

15  .. 

16  .. 

17  .. 
18- 

18  - 

20  .. 

21  .. 

22  . 

23  . 

24  . 

25  . 

26  . 

27  . 

28  . 

29  . 

30  . 

31  . 

32  . 

33  . 

34  . 
35 
36 
37 
38 
39 
40 
41 
42 
43 
44 


Each  add'l  pourxj  or  fraction 


Rate  groups 


Canada 


Mexico 


7.00 
828 
9.56 
10.84 
12.12 
13.40 
14.68 
15.96 
1724 
18.44 
19.64 
20.84 
22.04 
2324 
24.44 
25.64 
26.84 
28.04 
2924 
30.36 
31.48 
32.60 
33.72 
34.84 
35.96 
37.08 
3820 
39.32 
40.44 
41.56 
42.68 
43.80 
44.92 
46.04 
47.16 
4828 
49.40 
50.52 
51.64 
52.76 
53.88 
55.00 
56.12 
1.12 


$6.50 
9.70 
12.90 
15.46 
18.02 
20.58 
23.14 
25.70 
2826 
30.82 
33.06 
35.30 
37.54 
39.78 
42.02 
4426 
46.50 
48.74 
50.98 
5322 
55.14 
57.06 
58.98 
60.90 
62.82 
64.74 
66.66 
68.58 
70.50 
72.42 
74.02 
75.62 
7722 
78.82 
80.42 
82.02 
83.62 
8522 
86.82 
88.42 
90.02 
91.62 
9322 
94.82 
1.60 


B 


$6.50 
9.86 
1322 
16.58 
19.46 
22.34 
25.22 
28.10 
30.98 
33.86 
36.58 
39.30 
42.02 
44.74 
47.46 
50.18 
52.90 
55.62 
58.34 
61.06 
63.30 
65.54 
67.78 
70.02 
72.26 
74.50 
76.74 
78.98 
81.22 
83.46 
85.38 
87.30 
8922 
91.14 
93.06 
94.98 
96.90 
98.82 
100.74 
102.66 
104.58 
106.50 
108.42 
110.34 
1.92 


$825 
1225 
1625 
2025 
23.45 
26.65 
29.85 
33.05 
3625 
39.45 
42.33 
4521 
48.09 
50.97 
53.85 
56.73 
59.61 
62.49 
65.37 
6825 
70.81 
73.37 
75.93 
78.49 
81.05 
83.61 
86.17 
88.73 
91.29 
93.85 
96.09 
98.33 
100.57 
102.81 
105.05 
107.29 
109.53 
111.77 
114.01 
116.25 
118.49 
120.73 
122.97 
12521 
2.24 


Another 
courrtries 


$9.75 
15.03 
20.31 
25.59 
29.91 
3423 
38.55 
42.87 
47.19 
51.51 
55.51 
59.51 
63.51 
67.51 
71.51 
75.51 
79.51 
83.51 
87.51 
91.51 
95.35 
99.19 
103.03 
106.87 
110.71 
114.55 
118.39 
12223 
126.07 
129.91 
133.59 
13727 
140.95 
144.63 
148.31 
151.99 
155.67 
159.35 
163.03 
166.71 
170.39 
174.07 
177.75 
181.43 
3.68 


$1120 
16.96 
22.72 
28.48 
33.76 
39.04 
44.32 
49.60 
54.88 
60.16 
64.48 
68.80 
73.12 
77.44 
81.76 
86.08 
90.40 
94.72 
99.04 
103.36 
107.52 
111.68 
115.84 
120.00 
124.16 
128.32 
132.48 
136.64 
140.80 
144.96 
148.96 
152.96 
156.96 
160.96 
164.96 
168.96 
172.96 
176.96 
180.96 
184.96 
188.96 
192.96 
196.96 
200.96 
4.00 


$12.80 
1920 
25.60 
32.00 
37.44 
42.88 
48.32 
53.76 
5920 
64.64 
69.12 
73.60 
78.08 
82.56 
87.04 
91.52 
96.00 

100.48 
104.96 
109.44 
113.76 
118.08 
122.40 
126.72 
131.04 
135.36 
139.68 
144.00 
148.32 
152.64 
156.80 
160.96 
165.12 
16928 
173.44 
177.60 
181.76 
185.92 
190.08 
19424 
198.40 
202.56 
206.72 
210.88 
4.16 


VI.  Fees  for  Special  Mail  Services  and 
Miscellaneous  Charges 

*=Fees  changed  effective  January  1, 
1995,  based  on  changes  in  domestic 
rates  and  fees  that  took  effect  on  that 
date. 

A.  Nonstandard  Surcharge — Letters  and 
regular  printed  matter  weighing  1  ounce 
or  less:  $0.11* 

B.  Customs  Clearance  and  Delivery  Fee: 
$3.75 

C.  Inquiry  Fee:  $6.60* 

D.  Return  Receipt:  $1.10* 

E.  Registered  Mail 
1.  Canada 


Limit  of 
Indemnity 

Fee 

$1 00.00 

•$4.95 

500.00 

*5.40 

1 ,000.00 

*5.85 

2.  All  Other  Countries 


Limit  of  indemnity 

Fee 

$32.35 

•$4.85 

F.  Insured  Mail 


Limit  of  indem- 
nity 

Fee 

Canada 

All  other 
countries 

$50  

100    „ 

•$0.75 
•1.60 
•2.50 
•3.40 
•4.30 
•5.20 
•6.10 

SI  .60 
2  45 

j   j   j   j   j 
j   j   j   j   j 

3.35 
425 

5.15 
6.05 
6.95 
7.40 

800  „ 

7.85 

900  

830 

1.000  

8.75 

Limit  of  indem- 
nity 

Fee 

Canada 

Another 
countries 

1,100 

920 

1200 

965 

G.  Money  Orders 

The  fees  for  international  money 
orders  issued  on  form  MP  1  ($3.00)  and 
money  orders  issued  pursuant  to  an 
Authorization  to  Issue  an  International 
Money  Order  ($7.50)  are  not  changed. 
The  use  of  domestic  money  orders  was 
abolished  on  March  1, 1995. 

H.  Special  Handling 


Weight  (b.) 

Fee 

Not  over  10 

Over  10 _ 

•$5.40 
•7.50 

I.  Special  Delivery 


Class  of  mail 

■   ■ 1 

2  pounds  or 
less 

More  ttian  2 
pounds 

Letters,  Letter 

Packages,  and 

Post/Postal 

Cards 

•$9.95 

•$10.35 

Printed  Matter, 

Matter  for  ttte 

Blind,  and 

Small  Packets 

•$10.45 

•$1125 

J.  Restricted  DeUvery:  $2.75* 
K.  Recorded  Dehvery:  $1.10* 
L.  CertiHcates  of  Mailing 


Type  of  mailing 

Fee 

Piece  Mailing: 
Basic  service  (Form  3817)  .... 
Firm  mailing  book  (Fomi 
3877)  

•S0.55 
•020 

VIJ.  Country  Table 


Type  of  mailing 

Fee 

Bulk  Mailing: 

Up  to  1 ,000  identical  pieces  . 

Each  additional  1,000  pieces 
Duplicate  copy  

•$2.75 

•0.35 

•$0.55 

M.  Return  Charges 

(For  returned  publishers'  periodicals 
originally  mailed  to  (Danada  by 
publishers  or  registered  news  agents,  see 
IMM  781.5a.) 


Weight  not  over  (oz.) 


1 

2  

3  

4  

5  

7  Z....".".".". 

9  "."."Z~.~~. 

10  

11  

12  

13  

1  **     ■•■■•••••••••••••^ 

15  

16 „ 

Over  1  pound 


Charge^ 


$0.32 
0.55 
0.78 
1.01 
124 
1.47 
1.70 
1.93 
2.16 
2.38 
2.62 
2.90 
2.90 
2.95 
2.95 
2.95 

Use  domestk;  zone  8 
fourth-class  rates. 


N.  International  Reply  Coupons 

Selling  price  for  U.S.-issued  coupons: 
$1.05.  Redemption  price  for  foreign- 
issued  coupons:  $0.60. 

O.  International  Business  Reply 


Item 

Fee 

Envetope  (not  over  2  oz.) 

Card 

$1.00 
060 

P.  Pickup  Fee— $4.95' 


Country 


Afghanistan 

Albania 

Algeria 

Ardorra 

Angola 

Anguila 

Antigua  &  Bartxxla 

Argentina  

Armenia  

Arut>a  

Ascension  

Australia 

Austria 

Azert)aijan 

Azores 

Bahamas 

Bahrain  


Air  AO  rate 
group 


AA 

EU 

AA 

EU 

AA 

WH 

WH 

WH 

EU 

WH 

AA 

PR 

EU 

EU 

EU 

WH 

AA 


Express 

mail  rate 
group 


Air  parcel 

post  rate 

group 


0 
C 
0 
B 

E 
A 
A 
D 

E 
A 

0 
B 
E 
C 
A 
0 


Inri  surface 
airlift 
(ISAL) 


Inti  priority 
airmail  (I  PA) 


2 
2 

2 
2 
2 
2 
2 
2 
3 
2 
2 
1 
3 
3 
3 
2 
2 
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Country 


Bangladesh 
Bart)ados  ... 

Belarus 

Belgium  — 

Belize 

Benin 


Bermuda .•— 

Bhutan  - 

Bolivia  

Bosnia— Herzegovina 

Botswana 

Brazil 

British  Virgin  Islands  .. 
Brunei  Darussalam  .... 


Bulgaria 

Burldna  Faso  

Burma  

Burundi  

Cambodia  (Kampuchea) . 

Cameroon — 

Canada  

Cape  Verde  

Cayman  Islands  ._ 

Central  African  Republic 
Chad - 


Chile 

China  

Colombia 
Co»TX)ros 
Congo 


Corsica 


Costa  Rica 

Cote  d'Lvoire  (Ivory  Coast) 

Croatia  

Cuba 

Cypna 


Czech  ReputJiic  

Denmark  

DjSxxjti 

Dominica ■ 

Dominican  Republic 
Ecuador  

Egypt 

El  SaWador  

Equatonai  Guinea  ... 

Eritrea  

Estonia 

Ethiopia 

Falkland  Islands 

Faroe  Islands 


Fiji 


Finland 

France  (incl.  Monaco) 

French  Guiana 

French  Polynesia 


Ghana 


Gixaltar 

Great  Britain  &  Northern  Ireland 


Greece 


Greenlarxj 

Grenada 

Guadeloupe  .... 

Guatemala 

Guinea 

Guinea-Bissau 

Guyana  

Haiti 

Honduras 


Air  AO  rate 
group 


AA 

WH 

EU 

EU 

WH 

AA 

WH 

AA 

WH 

EU 

AA 

WH 

WH 

AA 

EU 

AA 

AA 

AA 

AA 

AA 

P) 

AA 

WH 

AA 

AA 

WH 

PR 

WH 

AA 

AA 

EU 

WH 

AA 

EU 

WH 

AA 

EU 

EU 

AA 

WH 

WH 

WH 

AA 

WH 

AA 

AA 

EU 

AA 

WH 

EU 

PR 


Gabon  

Gambia  •• 

Georgia,  Republic  of 

Gennany  """^'     ' JJ^ 


EU 

EU 

WH 

AA 

AA 

AA 

EU 

EU 


EU 

EU 

EU 

EU 

WH 

WH 

WH 

AA 

AA 

WH 

WH 

WH 


Express 

mail  rate 

group 


6 
5 
4 
2 
5 
6 
5 

26 

5 
4 
6 
5 


Air  parcel 

post  rate 

group 


6 
6 
6 

6 
5 
6 
6 
5 

5 


E 

B 

E 

D 

A 

0 

A 

E 

B 

C 

E 

E 

A 

D 

D 

D 

D 

E 

D 

(3) 

D 

A 

E 

D 

D 

D 

B 

E 

D 

E 

A 

D 

C 


5 
5 
6 
5 
6 
6 

64 

6 


4 
»6 

4 
•2 

5 


6 


4 

«2 

6 


P) 
4 


C 
C 
C 
D 
A 
A 
C 
D 
B 
D 
D 
E 
D 
D 

c 

B 
D 

E 
C 
D 
D 
B 
E 
B 
0 
C 

c 
c 

D 
A 
A 
A 
B 
B 
B 
A 
B 


Infl  surface 

air  lift 

(ISAL) 


Inti  priority 
airmail  (IPA) 


2 

2 

3 

3 

2 

2 

2 

2 

2 
3 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 


2 
2 
2 
2 

2 

3 

3 

2 

2 

1 

2 

2 

3 

2 

2 

3 

1 

2 

2 

2 

2 

2 

2 

2 

2 

3 

2 

2 
1 

2 

1 

1 

2 

2 

2 

2 

3 

1 

2 

2 

1 

3 

1 

2 

2 

2 

2 

2 

2 

2 

2 


Country 


Hong  Kong . 
Hungary  ...... 

Icelarxl  , 

India  , 

Indonesia^'. 

Iran 

Iraq" 

Ireland 

Israel 


Italy  

Jamafca  ................... „...;....., 

Japan 

Jordan 

Kazakhstan ..... 

Kenya ~ 

Kiribati 

Korea.  Dem.  People's  Rep.  (North) 

Korea,  RepuUc  of  (South) 

Kuwait 

Kyrgyzstan 

Laos  _ _........ ... 

Latvia  

Lebarxxi  ... 

LesotfK) 

Liberia „ 

Libya  

Liechtenstein „., .... 

Lithuania  „ 

LuxemtxHjrg ; 

Macao  

Macedonia,  Reput)lic  of 

Madagascar 

Madeira  Islands  

Malawi 

Malaysia 

Maldives „..„ „ 

Mali  „.. 


Malta „ 

Martinique „ 

Mauritania 

Mexico  _ 

Moldova  „ 

Mongolia  _ 

Montserrat 

Morocco  ..; 

Mozambique  

Namit)ia „ .*.. 

Nauru  

Nepal  _ 

Netherlands  

Netherlands  Antilles , 

New  Caledonia  ...., 

New  Zealand  , 

Nicaragua  

Niger  _ , 

Nigeria  „ , 

Norway , 

Oman  „ 

Pakistan _ _ , 

Panama  , 

Papua  New  Guinea" 

Paraguay  , 

Peru  


Philippines  

Pitcaim  Island 

Poland 

Portugal  

Qatar 

Reunion  

Romania  

Russia 


Air  AO  rate 
group 


PR 

EU 

EU 

AA 

PR 

AA 

AA 

EU 

AA 

EU 

WH 

PR 

AA 

EU 

AA 

AA 

PR 

PR 

AA 

EU 

PR 

EU 

AA 

AA 

AA 

AA 

EU 

EU 

EU 

PR 

EU 

AA 

EU 

AA 

PR 

AA 

AA 

EU 

WH 

AA 

AA 

(") 

EU 

AA 

WH 

AA 

AA 

AA 

AA 

AA 

EU 

WH 

AA 

PR 

WH 

AA 

AA 

EU 

AA 

AA 

WH 

PR 

WH 

WH 

PR 

AA 

EU 

EU 

AA 

AA 

EU 

EU 


Express 

Air  parcel 

Inti  surface 

mail  rate 

post  rate 

airlift 

group 

group 

(ISAL) 

3 

C 

3 

4 

C 

1 

4 

C 

1 

6 

D 

4 

6 

E 

3 

■ 

D 

4 

6 

D» 

104 

2 

C 

1 

6 

C 

4 

4 

c 

1 

5 

A 

2 

(*) 

E 

3 

6 

C 

4 

4 

E 
D 

6 

4 

B 
C 

3 

3 

6 

C 

4 

4 

E 

6 

E 
E 
C 
E 
C 

4 

4 

6 

6 

104 

D 
B 

104 

2 

1 

4 

E 
B 

4 

1 

6 

C 
C 

E 

4 

6 

4 

4 

B 

6 

D 

6 

D 

3 

6 

D 
C 

6 

4 

4 

C 
A 
D 

5 

6 

4 

6 

E 

4 

(») 

A 

2 

4 

E 

A 
C 

" 

6 

4 

6 

E 

4 

6 

D 
C 
D 
C 

6 

•2 

1 

5 

A 

2 

6 

D 
D 

6 

3 

5 

B 

2 

6 

D 

4 

6 

C 

4 

4 

D 

1 

6 

D 

4 

6 

D 

4 

5 

A 

2 

6 

D 

3 

5 

D 

2 

5 

B 

2 

6 

D 
B 

B 

3 

4 

1 

4 

C 

1 

6 

C 

4 

E 

4 

4 

C 

1 

4 

E 

1 

Inti  pnorftv 
airmail  (IPA) 


3 
3 
1 
3 

2 
3 

2 
1 
3 
1 
2 
1 
2 
3 
2 
2 
2 
3 
2 

9 

2 
3 
2 
2 
2 
2 
2 
3 
1 
2 
3 
2 
3 
2 
3 
2 
2 
2 
2 
2 
2 
3 
3 
2 
2 
2 
2 
3 
2 
2 
1 
2 
1 
3 
2 
2 
2 
1 
2 
2 
2 
2 
2 
2 
3 
2 
3 
3 
2 
2 
2 
3 
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CouTlry 


Rwflnrtfl '" 

Saint  Chrirtopher  (SL  KMs)  &  hievis 

Saint  Hetena 

Saint  Luaa 

Saint  Pien-e  &  Miqueton  

Saint  Vincent  &  the  Grenadnes 

San  Marino  — 

Sao  Tome  &  Principe  • 

Saudi  AraiJia  - 

SonoQfll ..•••••< 

Seft«a-Montenegro  (Yugosiavia) " ... 

Seychelles  

Siena  Leone 

Singapore  

Slovalf  Republic  ...~ - 

Slovenia  - 

Sotonxxi  Islands — •• 

Somalia '  

South  Africa 

Spain 

Sri  Lanka  

Sudan  

Suriname  

Swaziland  

Sweden  

Switzerland  ; 

Syria ~. • 

Taiwan  — - 

Tajikistan •••— 

Tanzania  - 

Thailand — •• 

ToQO  ...,,,„,............-..•"•••••••••-"*"""* 

Tonga 


Trinidad  &  Tobago 

Tristan  da  Cunha 

Tunisia  

Turkey 

Turkmenistan  

Turks  &  Caicos  Islands  . 

Tuvalu 

Ugarxla  

Ukraine  

United  Arab  Emirates  .... 

Uruguay  

Uzbekistan  

Vanuatu  

Vatican  City  

Venezuela 

Vietnam 

Wallis  &  Futuna  Islands 

Westem  Samoa 

Yfemen  

Zaire 

Zambia 

Zimbabwe  


'  All  mall  service  suspended. 

2  On  Demand  Service  not  available. 

3  See  separate  rates  for  Canada.  .        ,  ^, 

"  See  country-specific  rate.  Custom  Designed  Sen/ice  not  available. 

5  See  country-specific  rate. 

6  Custom  Designed  Service  not  availat)le. 
^  Surface  parcel  post  service  available. 

8  Restrictions  apply.  See  \MM. 

9  Parcel  post  service  suspended. 
'0|SAL  service  suspended. 

' '  See  separate  rates  for  Mexico. 

'2  Mail  service  to  East  Timor  is  limited.  See  IMM. 
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Air  AO  rate 
group 


AA 

WH 

AA 

WH 

WH 

WH 

EU 

AA 

AA 

AA 

EU 

AA 

AA 

PR 

EU 

EU 

AA 

AA 

AA 

EU 

AA 

AA 

WH 

AA 

EU 

EU 

AA 

PR 

EU 

AA 

PR 

AA 

AA 

WH 

AA 

AA 

EU 

EU 

WH 

AA 

AA 

EU 

AA 

WH 

EU 

AA 

EU 

WH 

PR 

AA 

AA 

AA 

AA 

AA 

AA 


Express 

mail  rate 

group 


Air  parcel 

post  rate 

group 


6 

a  4 

2 
6 
3 

4 
6 
3 
6 


•6 


D 
A 
C 
A 
A 
A 

C 

D 

D 

D 

C» 

D 

D 

D 

C 

C 

C 

D 

D 

C 

D 

D 

B 

D 

D 

B 

C 

C 

E 

E 

D 

D 

B 

B 

E 

C 

C 

E 

A 

B 

D 

E 

D 

B 

E 

B 

C 

B 

E 

D 

B 

E 

E 

E 

E 


IntM  surface 
air  lift 
(ISAL) 


Inti  priority 
airmail  (IPA) 


104 


2 
2 
2 

2 

2 

2 

2 

2 

3 

2 

3 

2 

2 

3 

2 

3 

2 

2 

3 

3 

2 

2 

2 

2 

1 

3 

2 

3 

3 

2 

3 

2 

2 

2 

2 

2 

2 

3 

2 

2 

2 

3 

2 

2 

3 

2 

2 

2 

2 

1 

2 

2 

2 

2 

2 
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POSTAL  SERVICE 

39  CFR  Parts  111  and  501 

Manufacture.  Distribution,  and  Use  of 
Postage  IMeters 

agency:  Postal  Service. 
ACTION:  Final  rule. 


summary:  This  final  rule  clarifies  and 
amends  the  standards  in  the  Domestic 
Mail  Manual  (DMM)  and  the  Domestic 
Mail  Manual  Transition  Book  (DMMT) 
regarding  the  manufacture,  distribution, 
and  use  of  postage  meters. 

This  final  rule  adopts  most  of  the 
proposed  changes  to  the^tandards 
governing  the  manufacture,  distribution, 
and  use  of  postage  meters  as  published 
by  the  Postal  Service  in  the  Federal 
Register  on  January  31. 1995  (60  FR 
5964-5995).  The  final  rule  also  allowrs 
the  Postal  Service  to  tighten  its  controls 
over  meters  and  to  protect  postal 
revenue  more  efficiently.  The  changes 
are  designed  to  increase  the  information 
available  to  the  Postal  Service  for 
effective  management  and  control  of  the 
meter  program.  In  addition,  security 
controls  are  being  supplemented  to 
ensure  that  correct  postage  is  paid  and 
that  postage  meter  misuse  is  minimized. 
EFFECTIVE  DATE:  This  rule  is  effective 
June  30, 1995.  except  for  §§  501.22(b) 
and  501.22(e)(2).  which  are  effective 
January  2. 1996. 

January  2, 1996,  is  the  effective  date 
for  the  electronic  transmission  of  license 
applications  and  centraUzed  appUcation 
processing.  (In  this  document,  see  DMM 
P030.2.1,  Procedures  and  DMM 
P030.2.3,  Refusal  to  Issue  Meter  License. 

January  2, 1996,  is  the  effective  date 
for  the  use  of  revised  PS  Form  3601-A, 
Application  for  a  License  to  Lease  and 
Use  Postage  Meters,  and  PS  Form  3601- 
C.  Postage  Meter  Installation, 
Withdrawal,  or  Replacement.  (In  this 
document,  see  Exhibit  B,  Exhibit  C. 

Jime  30, 1995,  is  the  effective  date  for 
the  use  of  the  new  secxirity  seals; 
however,  implementation  will  depend 
on  the  availability  from  the  Postal 
Service's  supplier. 

(In  this  document,  see  39  CFR  501.20 
Keys  and  setting  equipment  and  39  CFR 
501.25(b)(5)  Inspection  of  meters  in  use) 
FOR  FURTHER  INFORMATION  CONTACT: 
Nicholas  S.  Stankosky,  (202)  268-5311. 
SUPPLEMENTARY  INFORMATION:  On 
January  31,  1995,  the  Postal  Service 
published  a  notice  of  proposed 
rulemaking  for  public  comment  in  the 
Federal  Register  (60  FR  5964-5995)  to 
revise  existing  standards  in  the 
Domestic  Mail  Manual  (DMM)  and 
Domestic  Mail  Manual  Transition  Book 


(DMMT)  regarding  the  manufacture, 
distribution,  and  use  of  postage  meters. 
Moreover,  this  proposed  rule  would 
introduce  new  regulations  in  title  39, 
Code  of  Federal  Regulations  (CFR),  to 
clarify  postal  standards  for  the 
manufacture  and  distribution  of  postage 

meters. 

The  proposed  rule  detailed  efforts 
undertaken  by  the  Postal  Service  to 
adopt  new  standards  for  postage  meters 
that  satisfy  and  protect  the  interests  of 
the  users,  manufacturers,  and  the  Postal 
Service.  These  standards  are  designed  to 
improve  meter  security  through  new 
rules  on  design  deficiencies, 
manufacturers'  inspections,  refunds, 
meter  licensing,  missing  meters, 
shipment  of  meters,  security  seals, 
meter  labeling,  and  meter  testing.  The 
new  rules  also  establish  administrative 
controls  and  make  adjustments  to  the 
Computerized  Remote  Postage  Meter 
Resetting  System  (CMRS). 

The  Postal  Service  requested  that 
comments  on  the  proposed  rules  be 
submitted  by  March  17, 1995.  Twelve 
written  comments  were  received  from 
interested  companies  and  individuals. 
Having  given  thorough  consideration  to 
these  comments,  the  Postal  Service  now 
adopts  its  final  rule. 

The  Postal  Service's  evaluation  of  the 
comments  follows.  Because  the 
regulations  fall  into  four  categories 
(meter  security,  administrative  controls, 
other  issues,  and  Computerized  Remote 
Postage  Meter  Resetting  System),  the 
comments  are  organized  into  foiu' 
sections  in  the  comment  section  under 
these  four  categories.  In  addition,  a  fifth 
section  in  this  comment  section 
addresses  general  comments  separately. 
The  sixth  section  discusses  specific 
revisions  to  the  Domestic  Mail  Manual, 
Domestic  Mail  Manual  Transition  Book, 
and  title  39,  Code  of  Federal 
Regulations,  part  501,  followed  by  tables 
summarizing  the  revisions. 

The  revised  regulations  are  published 
herein  in  their  entirety.  Applicable 
modifications  to  the  proposed 
regulations,  based  on  the  comments 
received,  are  referenced  in  each  section 
and  summarized  at  the  end  of  the 
comment  section.  Otherwise,  the  rules 
are  adopted  as  proposed.  The 
numbering  scheme  shown  in  the  section 
titled  Discussion  of  Comments  reflects 
the  scheme  puWished  in  the  Federal 
Register  for  the  proposed  rule  (60  FR 
5964-5995). 

Discussion  of  Comments 

I.  Meter  Security 

Meter  security  pertains  to  integrity 
weakness  and  design  deficiencies;  meter 
manufacturers—  inspections;  custody  of 


suspect  meters;  missing  meters;  security 
seals;  and  meter  labeling.  Prompt 
notification  of  all  potential  security 
weaknesses  identified  in  a  particular 
meter  or  class  of  meters  is  necessary  to 
protect  postal  revenue.  The  Postal 
Service  depends  on  manufacturers  to 
identify  and  notify  the  Postal  Service  of 
any  potential  security  weakness  and  to 
maintain  proper  distribution  controls. 
The  Postal  Service  therefore  adopts  with 
this  final  rule  new  requirements  for 
reporting  by  manufacturers.  The  Postal 
Service  will  impose  administrative 
sanctions  against  manufacturers  that  do 
not  comply  with  these  reporting  and 
distribution  requirements. 


A.  Integrity  Weakness  and  Design 
Deficiencies 

One  commenter  expressed  concern 
about  the  meter  security  regulations 
proposed  in  39  CFR  501.13  and  501.14. 
The  commenter  stated  that  the  Postal 
Service  is  placing  undue  emphasis  on 
meter  design  for  revenue  security. 

The  Postal  Service  notes  that  postage 
meters  must  protect  against  tampering 
and  misuse.  The  Postal  Service  must 
emphasize  the  importance  of  meter 
secxu-ity  to  reduce  the  threat  of  revenue 
losses  to  the  greatest  extent  possible. 

This  commenter  also  believed  that  the 
proposed  regulations  fail  to  address 
adequately  die  importance  of  mailer 
profile  and  Postal  Service  in-plant 
verification  as  critical  components  of  a 
secure  postal  payment  system. 

The  commenter's  point  is  well-taken. 
The  new  rules  do  take  account  of  the 
importance  of  mailer  profiles.  For 
example,  inspection  frequencies  in  39 
CFR  501.25  are  based  on  the 
characteristics  of  particular  meters  and 
on  the  mailer's  profile.  Additionally,  in- 
plant  verification  of  the  makeup  of 
metered  mail  is  done  during  the 
acceptance  process,  and  metered  indicia 
are  sampled  at  destinating  post  offices. 

The  commenter  also  stated  that  the 
proposed  regulations  are  more  a 
predicate  for  imposing  penalties  on 
meter  manufacturers  than  an  efficient 
means  to  improve  security  and  that  the 
Meter  Accounting  and  Tracking  System 
(MATS)  is  being  developed  with  no 
assurance  of  operational  efficiency  or 
cost -effectiveness. 

The  Postal  Service  does  not  accept  the 
commenter's  view  that  the  rules  are  a 
predicate  for  imposing  penalties  or  that 
penalties  are  contemplated.  Rather, 
these  rules  place  more  responsibility  for 
security  and  revenue  protection  on 
those  who  manufacture  and  distribute 
postage  meters.  The  new  sanctions  are 
remedial  in  nature,  and,  ideally,  the 
Postal  Service  should  never  have  to 
impose  administrative  sanctions.  MATS 


does  not  pertain  to  the  proposed 
rulemaking  in  the  Federal  Register 
notice  published  on  January  31,  1995; 
therefore,  it  is  not  appropriate  for  the 
Postal  Service  to  address  MATS  in  this 
notice. 

One  commenter  stated  that  one  postal 
official  had  previously  expressed  that 
proposed  39  CFR  501.13,  which 
estabUshes  the  manufacturer's  duty  to 
report  integrity  weaknesses  and  design 
deficiencies,  would  apply  only  to 
security  defects  or  weaknesses  of  design 
in  a  particular  meter  or  model  of  postage 
meter.  The  commenter  further  suggested 
that  the  rule  should  not  apply  to 
information  or  knowledge  received  by  a 
manufacturer  relating  to  postage-meter 
tampering  by  a  customer  or  to  other 
potential  security  breaches  unrelated  to 
the  design  and  operation  of  a  postage 
meter. 

The  requirements  for  reporting 
security  weaknesses  and  methods  of 
meter  tampering  are  directly  related  to 
the  manipulation  of  the  meter  made 
possible  because  of  design  deficiencies. 
The  manipulation  of  a  meter  in  and  of 
itself  is  evidence  of  a  security  weakness 
of  the  manufacturer's  product.  It  is  the 
manufacturer's  obfigaUon  to  report 
those  incidents  in  which  misuse  occurs 
because  someone  can  take  advantage  of 
such  deficiencies.  Additionally,  the 
collection  of  this  information  will 
increase  manufacturer's  awareness  of  a 
problem  with  meter  performance.  The 
number  of  reported  instances  will  help 
in  determining  the  extent  or  seriousness 
of  the  situation. 

One  commenter  noted  that  the 
standards  in  39  CFR  501.13  do  not 
provide  sufficient  clarity  and  due 
process  regarding  what  needs  to  be 
reported. 

The  standards  in  39  CFR  501.13 
define  the  information  that  must  be 
provided  in  general  terms.  If  there  is  any 
doubt  about  information  that  must  be 
reported,  the  Postal  Service  invites 
interested  parties  to  submit  requests  for 
advisory  opinions  on  an  ad  hoc  basis. 

The  same  commenter  also  stated  that 
the  standards  in  39  CFR  501.14  and 
501.23  lack  sufficient  clarity  and 
ascertainable  standards  for  imposing 
administrative  sanctions. 

The  Postal  Service  sees  no  reason  for 
including  additional  standards.  The 
sanctions  in  these  sections  merely 
allocate  the  risk  of  loss  entirely  to  the 
manufacturer  only  when  the 
manufacturer  fails  to  execute  certain 
prescribed  tasks.  Once  facts  underlying 
the  violation  and  costs  and  losses  are 
proved,  the  manufacturer  is  held  liable 
for  costs  and  losses.  Except  as  provided 
in  these  sections,  no  other  factors  are 


considered,  and  thus  no  additional 
standards  need  be  prescribed. 

The  same  commenter  also  stated  that 
39  CFR  501.14  is  arbitrary  because  it 
\  does  not  relate  the  sanction  to  losses 
\  actually  caused  by  an  alleged  failure  to 
f  report.  The  commenter  suggested  that 
the  rule  measure  losses  from  the  date 
when  the  defect  should  have  been 
reported  rather  than  the  date  of 
discovery. 

The  Postal  Service  does  not  agree. 
Sanctions  are  measured  from  the  date 
when  the  manufacturer  knows  or  should 
know  information  giving  rise  to  the  duty 
to  report;  hence,  the  measurement  of 
damages  and  of  duty  to  report  are 
rationally  related. 

The  commenter  also  stated  that  the 
proposed  regulations  would  promote 
manufacturers'  filing  of  numerous  - 
inconclusive  reports  to  avoid  liability. 
According  to  the  commenter,  such 
filings  would  place  unnecessary  strain 
on  limited  Postal  Service  resources  and 
increase  manufacturers'  administrative 
costs.  The  commenter  recommended 
that  the  Postal  Service  require 
manufacturers  to  report  only  those 
design  deficiencies  that,  following 
testing,  cause  the  manufacturer  to 
conclude  that  a  security  threat  exists. 

The  proposed  regulations  clearly 
articulate  the  manufacturer 
requirements  for  "preliminary"  and 
"final"  reporting.  These  requirements 
cover  a  substantial  list  of  situations  and 
occurrences  relating  to  possible  meter 
misuse.  To  limit  reporting  as  the 
commenter  suggested  would  undermine 
the  ability  of  the  manufacturers  and  the 
Postal  Service  to  maintain  control  of  the 
program.  Although  there  might  be  some 
additional  cost  incurred  by  both  parties, 
the  risk  of  revenue  losses  would 
increase  if  the  suggestion  were  adopted. 

One  commenter  stated  that  the  term 
"employees"  should  be  deleted  from  the 
definition  of  manufacturer  under  39 
CFR  501.13(a).  The  definition  of 
employee  should  be  limited  to  the 
officers  and  those  management 
employees  of  the  manufacturer  who 
have  meter  security  responsibilities. 

The  Postal  Service  expects  that  each 
individual  employed  by  a  meter 
manufacturer  is  already  charged  with 
the  responsibility  to  report  meter 
security  problems  to  the  manufacturer's 
headquarters  unit.  To  limit  the 
definition  as  suggested  would  reduce 
the  possible  number  of  available  sources 
of  pertinent  information.  Field 
employees  are  important  sources  of 
information  because  they  see  meters  in 
a  live  environment. 

The  commenter  also  suggested  that 
the  term  "findings"  should  be  deleted 
from  39  CFR  501.13(b)(1).  Because 


findings  must  be  based  on  test  results, 
the  commenter  believed  that  the  term 
"findings"  is  unnecessary  and  will 
result  in  the  filing  of  superfluous  reports 
and  in  contributing  to  confusion  about 
when  the  meter  manufacturer's 
obligation  to  report  arises. 

The  Postal  Service  does  not  accept  the 
commenter's  narrow  reading  of  the  term 
"findings,"  which  refers  to  die 
discovery,  awareness,  determination,  or 
perception  of  information  relating  to  all 
meter  activities.  The  term  is  not  limited 
to  those  situations  surrounding  meter- 
testing  results.  Findings  in  the  field  are 
just  as  important  as  testing  results 
because  they  enable  on-site  evaluations 
of  meter  performance  and  mailer 
practices. 

One  commenter  believed  that 
manufacturers  should  be  required  to  filp 
reports  on  security  issues  only  when 
they  concern  common  security  design 
features  present  in  meters  approved  for 
use  in  the  United  States.  The 
commenter  suggested  that  the  scope  of 
the  rule  be  narrowed  so  that  the 
manufacturer  need  only  report 
information  about  meter  security  when 
a  meter  model  in  use  in  foreign 
jurisdictions  is  subsequently  submitted 
to  the  Postal  Service  for  approval. 

The  Postal  Service  does  not  agree;  it 
must  be  apprised  of  problems  relating  to 
all  postage  meters  of  the  authorized 
manufacturers,  regardless  of  where  the 
meters  h^ve  been  approved  for 
distribution.  Because  all  meters  share 
many  of  the  same  components,  a 
problem  discovered  in  a  foreign  location 
may  provide  useful  information  about  a 
meter  approved  for  use  in  the  United 
States. 

B.  Meter  Manufacturers'  Inspections 

One  commenter  expressed  concern 
about  the  meter  security  regulations 
proposed  in  39  CFR  501.5  and  501.23. 
The  commenter  believed  that  high- 
voiume  and  high-risk  mailers  are  not 
clearly  identified  for  increased  meter 
inspections.  The  commenter 
recommended  that  the  Postal  Service 
identify  these  mailers  by  the  Standard 
Industrial  Codes  for  third-part v  mailers. 

A  high-volume  mailer  is  defined  as 
one  who  has  annual  metered  postage 
exceeding  $12,000.  Part  B  "Business 
Profile"  of  the  license  application  (PS 
Form  3601-A)  asks  the  applicant  to 
report  his  or  her  annual  estimated 
metered  postage.  The  report  is 
incremented  to  show  usage  exceeding 
$12,000.  This  information  can  be  used 
initially  to  identify  high-volume 
mailers.  Manufacturers  may  use  the 
Standard  Industrial  Codes  for  third- 
party  mailers,  other  codes  as 
appropriate,  and  their  own  mailer 


30716  Federal  Register  /  Vol.  60.  No.  Ill  /  Friday.  June  9.  1995  /  Rules  and  Regulations 


records  for  the  identification  of  high- 
volume  and  high-risk  mailers. 

C.  Custody  of  Suspect  Meters 
No  comments  were  received. 

D.  Missing  Meters 
No  conunents  were  received. 

E.  Shipment  of  Meters 
Four  commenters  expressed  concern 

about  the  meter  security  regulations 
proposed  in  39  CFR  501.22  and  501.23 
and  in  DMM  P030.2.9.  One  commenter 
believed  that  only  meters  destined  for 
customers  should  be  shipped  by 
registered  mail.  Another  commenter 
stated  that  the  criteria  for  exceptions 
and  implementation  schedules  for 
shipping  meters  by  registered  mail  must 
be  developed.  This  commenter  was 
concerned  with  the  lengthy  process  for 
tracing  registered  mail.  A  third 
commenter  stated  that  there  is  no 
justification  for  the  mandated  use  of 
registered  mail,  and  another  commenter 
stated  that  the  requirement  to  use 
registered  mail  is  costly  and  unjustified. 

All  postage  meters  are  capable  of 
printing  postage  indicia  for  services  to 
be  rendered  by  the  Postal  Service. 
Meters  must  accordingly  be  kept  out  of 
the  hands  of  unauthorized  individuals 
who  might  misuse  the  meter.  Therefore, 
the  rule  applies  to  all  meter  shipments 
regardless  of  destination  to  ensure 
security  and  safety.  The  regulation 
permits  the  manufacturers  to  use 
alternative  delivery  carriers  that  offer 
the  same  level  of  security  as  registered 
mail.  However,  the  requirement  for  use 
of  registered  mail  is  retained  in  the  final 
rule. 

F.  Security  Seals 

Two  commenters  expressed  concern 
about  the  meter  security  regulations 
proposed  in  39  CFR  501.20.  One  of 
these  commenters  had  no  objection  to 
the  proposed  use  of  the  seals  but 
expressed  concern  about  the  added  cost 
to  manufacturers.  The  other  commenter 
believed  that  the  new  seal  was 
incompatible  with  one  of  its  meter 
products. 

Because  the  manufacturers  lease 
meters  and  the  Postal  Service  does  not 
collect  fees  ft-om  the  manufacturers  or 
licensees,  the  cost  of  the  new  seals 
should  be  borne  by  the  manufacturers  as 
a  cost  of  doing  business.  The  new  seals 
are  being  slightly  modified  in  size  to 
accommodate  all  postage  meters. 

G.  Meter  Labeling 

One  conunenter  expressed  concern 
about  the  meter  security  regulations 
proposed  in  39  CFR  501.22(r)  and 
501.23  and  in  DMM  P030.2.4(g).  The 


commenter  stated  that  the  Postal  Service 
has  not  allowed  sufficient  time  to 
complete  meter  labeling. 

The  manufacturers  were  originally 
notified  of  the  labeling  requirements  in 
August  1993  and  have  been  given  a 
reasonable  time  in  which  to  comply. 
Manufacturers  are  expected  to  have 
meter  labeling  completed  by  the 
effective  date  of  these  regulations. 

H.  Postage  Meter  Testing 

No  comments  were  received. 


n.  Administrative  Controls 

The  administrative  controls  include 
postage  meter  refunds;  use  of  PS  Form 
3602-A;  meter  licensing  procedures; 
performance  regulations;  suspension 
and  revocation;  and  installations  and 
withdrawals.  The  Postal  Service  is 
establishing  new  procedures  to  enhance 
control  over  electronic  meter  register 
refunds  and  to  expedite  the  refund 
process. 

A.  Postage  Meter  Refunds 

No  comments  were  received. 

B.  Use  of  PS  Form  3602-A 

Five  commenters  expressed  concern 
about  the  standard  proposed  in  DMM 
P030. 2.4(b)  requiring  that  meter  users 
maintain  a  daily  record  of  meter  register 
readings  (PS  Form  3602-A).  The 
commenters  did  not  understand  the 
need  for  this  standard  and  believed  that 
it  would  impose  a  hardship  on  small 
businesses.  Another  commenter 
believed  that  a  reasonable  transition 
period  be  allowed  to  supply  the  form  to 
mailers  and  instruct  them  on  its  use. 

These  comments  have  merit;  however, 
the  form  is  a  valuable  document  in 
substantiating  the  amount  of  refunds  to 
be  issued.  The  use  of  PS  Form  3602-A 
will  continue  to  be  voluntary.  In  the 
event  that  a  meter  malfunctions  and  a 
customer  has  not  maintained  the  PS 
3602-A  or  its  equivalent,  the  customer 
may  not  be  eligible  for  a  refund  of  the 
amount  claimed.  Current  regulations  are 
modified  to  reflect  the  Postal  Service 
recommendation  that  the  form  be 
maintained  by  meter  users.  DMM 
P030.2.4(b)  is  revised  accordingly  in  the 
final  rule. 

C.  Meter  Licensing  Procedures 

Three  commenters  expressed  concern 
about  the  procedures  proposed  in  39 
CFR  501.22(b)  and  501.22(e)  and  in 
DMM  P030.1.9.  P030.2.2,  P030.2.3,  and 
P030.2.4.  One  commenter  stated  that 
customer-requested  information  on 
meter  applications  should  be  limited 
because  of  mailer  privacy  and  the 
placement  of  an  undue  administrative 


burden  on  the  applicant  and  the  Postal 
Service  system. 

The  mailer  privacy  issue  is  being 
addressed  in  proposed  modifications  to 
the  Postal  Service  Admfnistrative 
Support  Manual  and  will  be  published 
in  a  separate  Federal  Register  notice. 
The  commenter  also  recommended 
that  the  Postal  Service  be  required  to 
issue  a  decision  on  an  appeal  within  10 
days  after  the  appeal  is  filed  with  the 
Postal  Service. 

In  some  cases,  time  is  needed  to 
conduct  additional  research.  Consistent 
with  this  objective,  the  commenter's 
recommendation  to  limit  the  decision 
process  for  appeals  to  10  days  is  not 
reasonable.  It  is  the  intention  of  the 
Postal  Service  to  act  as  quickly  as 
possible  on  appeals  without  sacrificing 
the  fact-finding  effort  required  to  render 
a  fair  decision. 

One  commenter  suggested  that  the 
format  for  the  meter  license  be 
reevaluated  to  make  it  less  intimidating. 

The  new  license  application  was 
reviewed  by  meter  users  in  six  customer 
focus  groups  before  the  issuance  of  the 
proposed  changes.  Invariably,  the  meter 
users  acknowledged  the  reasonableness 
of  the  requirements  for  additional 
applicant  information  and  stated  that 
the  proposed  application  would  not  be 
burdensome  to  complete.  However,  the 
statement  pertaining  to  the  penalties  for 
submission  of  a  false,  fictitious,  or 
fraudulent  statement  is  deleted. 

Another  commenter  believed  that 
clarification  is  required  on  the  options 
for  submitting  licenses. 

The  two  options  for  submission  of  a 
meter  ficense  appUcation  are  clearly 
stated  in  DMM  P030.2.1,  which  pertains 
to  meter  license  procedures. 

This  same  commenter  believed  that 
implementation  of  new  licensing 
procediu^s  is  inappropriate  at  this  time 
because  requirement  and 
implementation  issues  are  still 
undefined. 

As  stated  above,  the  effective  date  for 
the  electronic  transmission  of  license 
applications,  use  of  the  revised  PS  Form 
3601-A,  and  centralized  appUcation 
processing  is  January  2, 1996.  Before 
this  implementation,  the  Centralized 
Meter  Licensing  System  (CMLS) 
requirements  will  be  published  in  the 
Federal  Register  for  public  review  and 
comment. 

One  commenter  stated  that  the  new 
licensing  procedures  constitute  a  form 
of  worksharing  that  should  result  in 
some  form  of  compensation  to  the  meter 
manufacturers. 

CMLS  is  essential  for  the  effective 
control  and  management  of  applications 
and  licenses.  The  Postal  Service  does 
not  agree  that  this  cooperative  effort 
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with  the  manufacturers,  which  will 
result  in  serving  customers  better, 
constitutes  a  form  of  worksharing  for 
which  compensation  should  be  made. 
Manufacturers  are  engaged  in  a  profit- 
making  enterprise  and  must  incur  some 
costs  as  the  price  of  doing  business.  The 
Postal  Service,  on  the  other  hand, 
collects  no  fees  for  processing  meter 
applications  from  either  manufacturers 
or  licensees. 

One  of  the  same  commenters  noted 
that  MATS  was  not  addressed  in  the 
proposed  regulations. 

MATS  does  not  pertain  to  these 
regulations  because  it  is  a  separate 
system  being  developed  and 
implemented  by  another  department 
within  the  Postal  Service. 

D.  Performance  Regulations 
No  comments  were  received. 

E.  Suspension  and  Revocation 

One  commenter  stated  that  the  criteria 
on  which  the  Postal  Service  may 
suspend  or  revoke  a  meter 
manufacturer's  authorization  under  39 
CFR  501.5  or  approval  of  a  meter  under 
39  CFR  501.12  fail  to  provide  clear  and 
ascertainable  standards  to  guide  meter 
manufacturer  conduct  or  Postal  Service 
decisionmaking.  In  the  commenter's 
view,  39  CFR  501.5  authorizes  the 
Postal  Service  to  revoke  a  meter 
manufacturer's  authorization  based  on 
potentially  minor  violations  and  in  a 
manner  not  readily  amenable  to  judicial 
review.  The  commenter  suggested  that 
suspension  under  39  CFR  501.5  be 
imposed  only  when  the  Postal  Service 
determines  that  a  manufacturer  has 
committed  serious  or  persistent 
violations. 

With  respect  to  39  CFR  501.5,  the 
Postal  Service  refers  the  commenter  to 
paragraph  (b)  of  that  section,  which 
clearly  sets  forth  the  criteria  in  forming 
a  decision  to  suspend  or  revoke.  One  of 
these  factors  is  the  "nature  and 
circumstances  of  the  violation."  This 
factor  enables  the  Postal  Service  to 
consider  the  seriousness  of  the  violation 
in  determining  whether  to  suspend  or 
revoke  a  manufacturer's  authorization. 
Thus,  if  the  violation  is  not  serious,  the 
sanction  imposed,  if  any,  can  be 
narrowly  tailored  to  fit  the 
circumstances. 

With  respect  to  39  CFR  501.12.  the 
Postal  Service  refers  the  commenter  to 
paragraph  (a)  of  that  section,  which 
establishes  the  criteria  to  be  evaluated 
when  determining  to  suspend  approval 
to  manufacture  or  distribute  a  meter  or 
class  of  meters.  The  rule  clearly 
provides  that  decisionmaking  vdll  be 
based  on  the  potential  risk  to  postal 
revenue.  Thus,  the  rule  contemplates 


that  when  the  risk  to  postal  revenue  is 
high  in  terms  of  amount  and  probability 
of  loss,  a  suspension  is  more  likely; 
when  the  amoimt  at  stake  and 
probability  of  loss  are  low,  suspension 
is  less  likely. 

One  commenter  suggested  that  the 
standard  of  proof  required  by  the  Postal 
Service  to  suspend  or  revoke  a  meter 
manufacturer's  authorization  be  raised 
to  "clear  and  convincing  evidence" 
instead  of  "preponderance  of  evidence." 
The  Postal  Service  does  not  subscribe 
to  the  commenter's  view.  First,  the 
Postal  Reorganization  Act  (Pub.  L.  No. 
91-375,  84  Stat.  719  (1970))  is  silent  on 
regulation  of  the  meter  industry,  and 
there  is  no  suggestion  in  the  legislative 
history  that  a  standard  of  proof  higher 
than  a  preponderance  of  the  evidence 
was  ever  contemplated  in  this  context, 
much  less  intended.  Nor  is  the  nature  of 
the  proceeding  and  parties  affected 
similar  to  those  in  which  courts  have 
imposed  a  higher  standard.  The  U.S. 
Supreme  Court  has  generally  required 
proof  by  clear  and  convincing  evidence 
where  "particularly  important 
individual  interests  or  rights  are  at 
stake,"  such  as  the  potential  deprivation 
of  individual  liberty,  citizenship,  or 
parental  rights.  Herman  &■  MacLean  v. 
Huddleston.  459  U.S.  375.  389  (1983). 
Such  compelling  individual  interests 
are  not  present  here. 

Second,  adoption  of  the  commenter's 
proposal  would,  in  essence,  express  a 
preference  for  the  manufacturers' 
interests.  The  balance  of  interests  here, 
however,  warrants  use  of  the 
preponderance  standard.  Postal  Service 
revenue  is  placed  at  risk  when 
manufacturers  fail  to  execute  their 
responsibilities  in  accordance  with 
postal  regulations.  As  experience 
demonstrates,  this  risk  is  not 
insubstantial.  Ratepayers  ultimately 
bear  the  cost  of  covering  these  losses. 
The  interests  of  the  manufacturers  are 
thus  outweighed  by  the  interests  of  the 
Postal  Service  and  ratepayers  in 
protecting  postal  revenue. 

One  commenter  stated  that  the  Postal 
Service  does  not  have  the  statutory 
authority  to  impose  punitive  sanctions. 

The  Postal  Service  does  not  accept  the 
commenter's  suggestion  that  express 
statutory  authority  is  a  prerequisite  to 
the  Postal  Service's  imposition  of 
administrative  sanctions  in  this  context. 
In  enacting  the  Postal  Reorganization 
Act.  Congress  delegated  broad 
rulemaking  authority  to  the  Postal 
Service  to  manage  its  operations. 
Largely  absent  from  the  Postal 
Reorganization  Act  are  provisions 
establishing  detailed  postage  payment 
programs.  Prior  to  the  enactment  of  the 
Postal  Reorganization  Act,  Congress 


established  that  postage  could  be  paid 
by  meter.  This  statutory  framework  was 
ehminated  by  the  Postal  Reorganization 
Act,  leaving  no  specific  statutory 
authority  for  any  meter  program.  Rather 
than  addressing  the  specific  methods  of 
payment  of  postage  available  to 
ratepayers,  the  Postal  Reorganization 
Act  merely  provides  that  the  Postal 
Service  has  the  power  "to  prescribe,  in 
accordance  with  (title  39),  the  amount  of 
postage  and  the  manner  in  which  it  is 
to  be  paid"  and  "to  provide  such  other 
evidences  of  payment  of  postage  and 
fees  as  may  be  necessary  or  desirable." 
39  U.S.C.  404(a)(2).  (4).  Accordingly,  the 
Postal  Reorganization  Act  evinces  the 
intent  of  Congress  to  divest  itself  of  the 
details  of  postage  payment  systems, 
including  meters,  and  to  delegate  to  the 
Postal  Service  the  responsibihty  for 
establishing  and  maintaining  programs 
for  postage  payment  systems  and  their 
attending  regulatory  schemes.  It  is 
therefore  implicit  from  the  text  of  the 
Postal  Reorganization  Act  that  Congress 
delegated  to  the  Postal  Service  authority 
to  promulgate  a  regulatory  scheme  for 
the  postage  meter  program  without  need 
for  express  statutory  authority 
establishing  the  postage  meter  program. 

Notwithstanding,  in  the  view  of  the 
Postal  Service  the  proposed 
administrative  sanctions  are  not 
penalties  because  only  make-whole 
relief  is  contemplated.  As  such,  no 
express  statutory  authority  is  required. 
See  Gold  Kist  v.  U.S.  Dep't  of 
Agriculture.  741  F.2d  344,  347-48  (11th 
Cir.  1984).  amended  in  part,  751  F.2d 
115  (11th  Cir.  1985);  Frame  v.  United 
States.  885  F.2d  1119. 1142  (3d  Cir. 
1989).  cert,  denied,  493  U.S.  1094 
(1990).  Both  the  Frame  and  Gold  Kist 
courts  generally  held  that  agencies  have 
the  power  to  impose  administrative 
sanctions  that  are  not  penalties  if  the 
sanctions  are  remedial  and  reasonably 
related  to  the  purposes  of  the  enabling 
statutes.  If  the  purpose  of  an 
administrative  sanction  is  "not  to 
stigmatize  or  punish  wrongdoers,"  the 
sanction  is  remedial  rather  than 
punitive.  Frame,  885  F.2d  at  1143 
(citing  Westv.  Bergland.  611  F.2d  710, 
722  n.l4  (8th  Qr.  1979).  cert,  denied, 
449  U.S.  821  (1990)). 

The  proposed  regulations  at  issue 
here  are  strictly  remedial.  Their  purpose 
is  not  to  punish  or  stigmatize 
manufacturers;  rather,  they  serve  to 
make  the  Postal  Service  whole  for  its 
losses  attributable  to  manufacturers' 
products  or  conduct.  Indeed,  the  Postal 
Service  does  not  seek  to  recover  any 
amount  exceeding  its  costs  or  losses,  net 
of  any  amoimt  collected  by  meter  liters. 
The  proposed  sanctions  merely  permit 
the  Postal  Service  to  collect  a  fair 
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approximation  of  its  costs  and  revenue 
losses  and  thus  establish  a  method  for 
allocating  the  risk  of  loss  of  Postal 
Service  revenue. 

One  commenter  stated  that  the 
temporary  suspension  under  39  CFR 
501.5(c)  and  501.12(b)  should  not  be 
peiroitted  to  be  extended  more  than  120 
days  for  further  investigation  in  the 
absence  of  clearly  articulated  good 
cause  or  the  manufacturer's  consent. 

In  response,  the  Postal  Service  notes 
that  a  good  cause  showing  is  implicit  in 
the  rule.  Under  39  CFR  501(c)(4).  the 
Postal  Service  must  decide  the 
disposition  of  a  suspension  at  the  end 
of  a  90-day  period.  At  such  time,  the 
Postal  Service  must  withdrawn  the 
suspension,  make  a  determination  to 
revoke  authorization,  or  extend  the 
suspension  either  to  allow  more  time  for 
investigation  or  to  permit  the 
manufacturer  to  correct  the  problem. 
Thus,  a  suspension  may  extend  beyond 
90  days  only  if  the  Postal  Service 
demonstrates  good  cause  for  its 
continuation,  e.g..  additional  time  is 
needed  to  investigate  or  the 
manufacturer  needs  additional  time  to 
correct  the  problem. 

The  commenter  also  suggested  that 
the  Postal  Service  lift  a  suspension 
under  39  CFR  501.5(c)(3)  immediately 
upon  the  implementation  of  a  solution 
to  the  problem  that  originally  gave  rise 
to  the  suspension. 

The  language  in  39  CFR  501.5(c)(3) 
implicitly  incorporates  the  standard  in 
39  CFR  501.5(c)(4)(iii)  that  a  suspension 
is  withdrawn  before  the  close  of  the  90- 
day  period  upon  the  manufacturer's 
identification  and  implementation  of  a 
satisfactory  solution.  The  final  rule  is 
revised  to  clarify  this  cross-reference. 
The  parallel  provision  in  39  CFR 
501.12(b)(3)  is  also  revised. 

One  commenter  stated  that  39  CFR 
501.5,  501.12,  501.14.  and  501.23  do  not 
expressly  provide  for  separation  of 
function  in  the  adjudication  of  alleged 
violations.  The  commenter  also 
proposed  that  the  rules  clarify  that  such 
appeals  will  be  decided  by  an  officer 
who  is  independent  of  the  initial 
decisionmaking. 

The  Postal  Service  recognizes  the 
importance  of  maintaining  the  integrity 
of  the  decisionmaking  process.  To 
maximize  resource  flexibility,  however, 
the  Postal  Service  has  determined  to 
address  this  concern  on  an  ad  hoc  basis. 
In  cases  in  which  the  decisionmaker  has 
participated  in  the  investigation,  the 
adjudication  will  be  handled  by  an 
alternative  decisionmaker. 

T.  Installations  and  Withdrawals 

One  commenter  believed  that  the 
meter  installation/withdrawal  report  (PS 


Form  3601-C)  should  be  redesigned  or 
not  implemented  until  the  Meter 
Accounting  and  Tracking  System  is  on- 
line. Another  commenter  recommended 
that  the  format  and  details  required  on 
PS  Form  3601-C  be  tested  in  the  field. 

The  Postal  Service  will  require  the 
use  of  PS  Form  3601-C  effective  January 
2. 1996.  when  the  Centralized  Meter 
Licensing  System  is  implemented. 

III.  Other  Issues 

Other  issues  concern  the  taking  of  a 
meter  outside  the  United  States; 
licensee  reporting  of  faulty  or  defective 
meters;  quarterly  meter  reports;  Postal 
Service  examination  of  meters;  and 
training  media. 

A.  Taking  a  Meter  Outside  the  United 
States 

One  commenter  noted  that  the 
regulations  for  taking  a  meter  outside 
the  United  States  do  not  address  the 
exceptions  for  government  agencies  and 
military  branches. 

DMM  P030.2.2  provides  that  meters 
may  be  taken  outside  the  United  States, 
its  territories,  and  its  possessions  with 
the  express  consent  of  the  Postal 
Service.  This  provision  applies  to 
government  agencies  and  military 
branches. 

B.  Licensee  Reporting  of  Faulty  or 
Defective  Meters 

No  comments  were  received  about 
this  section. 

C.  Quarterly  Meter  Reports 

No  comments  were  received  about 
this  section. 

D.  Postal  Service  Examination  of  Meters 

Three  commenters  stated  that  the 
requirements  for  the  examination  of 
meters  that  have  not  been  reset  within 
3  months  are  excessive  and 
inconvenient  to  customers.  It  is  their 
opinion  that  a  6-month  cycle  is  more 
appropriate.  In  addition,  one  commenter 
suggested  that  for  CMRS  meters, 
periodic  calls  be  made  to  the 
manufacturers'  data  center  instead  of 
meter  inspections. 

The  Postal  Service  does  not  agree  that 
the  requirement  for  the  examination  of 
those  meters  not  reset  within  3  months 
is  excessive  or  especially  burdensome  to 
licensees.  To  extend  the  period  would 
greatly  increase  the  period  of  time 
before  the  Postal  Service  might  identify 
tampering  or  misuse.  Mailers  who 
participated  in  the  focus  group 
discussion  on  this  subject  expressed  no 
concerns  on  this  requirement. 

E.  Training  Media 

One  commenter  expressed  a  concern 
about  the  costs  associated  with  the 


development  and  distribution  of 
training  media  for  resetting  and 
inspection  and  suggested  that  the 
manufacturers  provide  a  master  tape  to 
the  Postal  Service  for  reproduction  as 
needed. 

The  Postal  Service  is  working  in  a 
cooperative  effort  with  the 
manufacturers  to  develop  training 
material.  Once  a  master  copy  of  the 
training  materials  is  produced  that 
covers  all  the  meter  families  for  all 
manufacturers,  the  Postal  Service  will 
reproduce  and  distribute  copies  to  post 
offices.  The  expense  borne  by  the 
manufacturers  should  be  minimal. 

IV.  Computerized  Remote  Postage 
Meter  Resetting  System 

The  Postal  Service  is  changing  the 
cash  management  arrangements  of  the 
Computerized  Remote  Postage  Meter 
Resetting  System  (CMRS)  to  establish 
more  direct  control  of  licensee 
payments  and  balances  and  to  provide 
improved  service  for  CMRS  licensees. 

One  commenter  stated  that  the 
proposed  rule  would  improve  the 
efficiency  and  security  of  Postal  Service 
funds  handling  over  the  current 
methods.  Also,  the  commenter  believed 
that  Postal  Service  investment  results 
would  improve  because  of  earlier 
availability  of  funds  that  could  be 
invested.  This  same  commenter  also 
requested  that  the  Postal  Service  change 
the  wording  in  the  last  sentence  in  the 
last  paragraph  imder  CMRS  to  read  as 
follows:  "The  funds  in  the  Postal 
Service  fund  at  Treasury  would  be 
backed  in  full  faith  and  credit  by  the 
U.S.  Treasury,  whereas  that  is  not  the 
case  with  investments  by  a  commercial 
bank  trustee." 

The  Postal  Service  agrees  with  the 
suggestion  that  "funds  in  the  Postal 
Service  fund  would  be  backed  in  full 
faith  and  credit  by  U.S.  Treasury 
securities,  whereas  that  is  not  always 
the  case  with  investments  by  a 
commercial  bank  trustee."  The  change 
is  incorporated  into  39  CFR 
501.28(b)(1). 

Another  commenter  supported  the 
Postal  Service  initiative  for  CMRS  and 
believed  that  customers  would  prefer 
this  approach  to  the  alternatives 
currently  available.  The  commenter  also 
stated  that  this  initiative  should 
promote  the  wider  use  of  CMRS. 

The  Postal  Service  agrees  that   , 
customers  will  prefer  modernized  cash 
management  procedures  that  make 
customer  funds  available  as  soon  as 
possible,  and  it  believes  that  the 
initiative  will  promote  the  wider  use  of 

CMRS. 

A  third  commenter  strongly  disagreed 
that  approved  changes  to  CMRS  are 
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necessary  or  in  the  best  interests  of 
mailers.  This  same  commenter  stated 
that  it  is  unfair  and  unjustified  for  the 
Postal  Service  to  restructure  the  system 
in  a  way  that  increases  the 
responsibility  of  the  manufacturers  and 
simultaneously  deprives  them  of 
compensation. 

After  careful  consideration,  the  Postal 
Service  respectfully  disagrees  wdth  the 
assertions  Uiat  the  changes  are 
unnecessary  and  contrary  to  mailers* 
best  interests.  The  Postal  Service 
believes  strongly  that  current  cash 
management  and  payment  methods 
must  be  modernized,  and  it  has 
therefore  agreed  to  pay  for  envelopes, 
deposit  tickets,  and  multiple  lockbox 
bank  locations.  The  Postal  Service 
believes  that  the  manufacturers  shoidd 
promote  payment  methods  for 
customers  that  encourage  customers  to 
reduce  or  eliminate  funds  held  in  trust 
account  deposits.  Finsdly.  the  Postal 
Service  believes  that  the  responsibilities 
of  manufacturers  will  remain  the  same 
while  the  Postal  Service's 
responsibilities  will  increase. 

A  fourth  commenter  expressed 
concern  about  compensation  to 
manufacturers  and  about  procedures  to 
advance  funds  to  customers.  The  same 
commenter  was  concerned  about 
customer  price  increases  resulting  from 
new  CMRS  procedures.  This  commenter 
found  representatives  of  the  Postal 
Service  Corporate  Treasury  and  the 
Finance  Department  to  l>e  responsive  to 
the  issues  raised  by  bringing  a  new  form 
of  funds  management  to  CMRS.  The 
commenter  also  believed  that  the 
commenter's  company  should  not  be 
forced  to  suffer  a  financial  penalty  if  its 
competitors  are  allowed  an  excessive 
amount  of  time  to  convert  to  the  new 
system. 

The  Postal  Service  disagrees  with  the 
use  of  the  term  "compensation."  The 
Postal  Service  has  asked  each 
manufacturer  to  provide  details  about 
expenses  associated  with  CMRS  and  has 
indicated  that  it  will  review  the  services 
provided  by  the  manufacturers  in 
collecting  and  accounting  for  Postal 
Service  revenue.  The  Postal  Service  also 
has  repeatedly  expressed  its  intention  to 
have  all  manufacturers  operating  under 
the  new  regulations  so  that  no 
manufacturer  is  at  an  advantage  or 
disadvantage. 

A  fifth  commenter  objected  to  the 
proposed  rulemaking  on  CMRS  and 
stated  that  the  current  relationship 
cannot  be  unilaterally  amended  by 
regulation. 

Before  the  pubfication  of  the  proposed 
regulations,  the  Postal  Service 
thoroughly  reviewed  and  considered  its 
legal  authority  and  determined  that  it 


had  the  requisite  authority  to  issue  the 
proposed  regulations.  Upon  receipt  and 
review  of  the  comments,  the  Postal 
Service  reaffirmed  its  earlier  conclusion. 

The  commenter  stated  that  the 
proposed  regulations  violate  a  statement 
of  imderstanding  between  the 
commenter  and  the  Postal  Service  and 
that  the  Postal  Service  is  recommending 
unilateral  changes  to  the  understanding 
to  take  over  financial  control  of  CMRS. 
This  proposed  takeover  of  a  successful 
private  sector-operated  enterprise  is 
contrary  to  the  government  trend  of 
outsourcing  business  functions. 

"The  Postal  Service  does  not  believe 
that  the  proposed  regulations  violate 
any  relationship  with  any  manufacturer. 
Further,  the  Postal  Service  is  not 
proposing  a  takeover  of  a  private  sector- 
operated  enterprise  but  rather  the 
modernization  of  cash  management  and 
payment  methods.  The  Postal  Service 
has  received  letters  supporting  its 
position,  including  one  from  a  cabinet- 
level  agency.  A  key  component  of  the 
new  regulations  is  extensive  use  of  the 
most  modem  collection  methods 
available  in  the  private  commercial 
banking  system. 

One  commenter  maintained  that 
investments  were  made  based  on  the 
contractual  commitment,  entitling  the 
manufacturer  to  recoup  its  investment. 

The  Postal  Service  concludes  that  no 
change  to  the  proposed  regulations  is 
warranted  in  response  to  the  comment 
about  recoupment  of  investments. 

One  commenter  stated  that  CMRS  has 
attained  a  high  degree  of  customer 
satisfaction  and  that  all  parties  have 
benefited  from  enhanced  security. 

With  resf>ect  to  customer  satisfaction, 
there  has  been  no  substantiation  of  high 
customer  satisfaction,  only  anecdotal 
statements  about  adverse  effects  on 
customers.  Customer  satisfaction  is  one 
of  the  primary  factors  considered  in 
publishing  regulations  designed  partly 
to  promote  CMRS  meters. 

The  commenter  believed  that  the  risks 
and  benefits  have  not  been  identified  by 
the  Postal  Service  and  that  customers 
would  object  to  any  increased  costs 
resulting  from  the  proposed  changes. 

The  Postal  Service  has  identified  the 
costs  and  benefits  of  the  proposed 
regulations  and  continues  to  believe  that 
the  proposed  changes  wrill  benefit  both 
customers  and  meter  manufacturers. 
Further,  after  reviewing  manufacturers' 
CMRS  costs  and  pricing  behavior,  the 
growth  in  the  use  of  CMRS  meters,  the 
increase  in  competition  in  providing 
remote  meter  resetting  services,  and  the 
savings  that  customers  should  realize 
from  the  proposed  changes,  the  Postal 
Service  believes  that  the  changes  can  be 
made  without  necessarily  increasing 


costs  to  customers.  The  Postal  Service 
will  continue  to  work  with  the 
manufacturers  to  identify  additional 
ways  in  which  costs  can  be  controlled. 

The  same  commenter  disagreed  with 
the  Postal  Service  position  that  funds  in 
commercial  accounts  aie  at  risk. 

The  Postal  Service  considered  the  risk 
of  loss  of  customer  funds  in  commercial 
trustee  accounts,  both  before  and  after 
publication  of  the  proposed  regulations. 
The  Postal  Service  has  determined  that 
it  should  not  continue  to  have  more 
than  $7  billion  of  its  revenue  held  by 
and  flow  through  an  unnecessary  third 
party,  and  the  Postal  Service  continues 
to  believe  that  the  safest  place  for 
customer  advance  deposits  is  the  U.S. 
Treasury,  a  view  supported  by  the  U.S. 
Department  of  the  Treasury. 

The  commenter  stated  that  Postal 
Service  Treasury  officials  had  not 
responded  to  the  commenter's  previous 
offer  to  review  investment  strategy. 

The  Postal  Service  believes  that  the 
location  of  the  customer  funds  is  an 
important  component  of  risk.  Because 
the  safest  place  for  customer  advance 
deposits  is  the  U.S.  Treasury,  the  Postal 
Service  has  determined  that  the  funds 
must  be  kept  there,  backed  in  full  faith 
and  credit  by  the  U.S.  Treasury. 

The  commenter  also  believed  that 
there  is  no  evidence  that  mail  float  time 
is  an  issue  of  customer  concern. 

The  Postal  Service  disagrees.  Another 
commenter  indicated  that  customers 
would  be  pleased  to  have  their  funds 
available  sooner  for  postage. 
Furthermore,  reduction  in  the  time 
between  when  funds  are  sent  by  a 
CMRS  customer  and  the  availabihty  of 
such  funds  is  consistent  with  commonly 
recognized,  prudent  business  cash 
management  practices. 

The  same  commenter  believed  that 
one-time  conversion  costs  would  be 
significant  and  that  the  Postal  Service 
has  not  presented  an  adequate  proposal 
for  compensation.  The  commenter 
stated  that  there  is  no  evidence  to 
support  Postal  Service  notions  of 
improved  customer  funds  management 
or  the  reduced  need  for  meter 
manufacturers  to  furnish  advances  to 
customers. 

The  Postal  Service  has  asked  each 
manufacturer  to  provide  details  on 
conversion  costs,  although  the  Postal 
Service  does  not  agree  with  use  of  the 
term  "compensation."  Not  all 
manufacturers  have  provided 
information  in  support  of  conversion 
costs,  and  that  information  is  necessary 
for  the  Postal  Service  to  determine  the 
magnitude  of  such  costs,  if  any. 


30720  Federal  Register  /  Vol.  60.  No.  Ill  /  Friday,  June  9.  1995  /  Rules  and  Regulations 


V.  General  Comments 


All  the  manufacturers  supported  the 
Postal  Service  efforts  to  improve  meter 
seoirity  and  control.  One  manufacturer 
specifically  commented  that  the  Postal 
Service  was  business-like  and 
professional  in  giving  manufacturers  an 
opportunity  to  discuss  their  views  on 
the  regulations  in  an  open  forum. 
Another  commenter  believed  that  the 
Postal  Service  had  disregarded 
comments  previously  made  by 
manufacturers  on  the  proposed 
regulations. 

To  keep  the  manufacturers  informed, 
the  Postal  Service  held  several  meetings 
to  discuss  the  proposed  regulations. 
Each  manufacturer  was  given  an 
opportunity  to  express  the  specific 
views  of  its  organization  and  of  the 
industry.  In  addition,  the  Postal  Service 
conducted  a  series  of  customer  focus 
group  sessions  to  provide  a  forum  for 
conunents  from  interested  parties  who 
were  not  manufacturers.  A  public 
meeting  also  was  conducted  in  which 
the  manufacturers  and  others  could 
express  their  views.  The  Postal  Service 
noted  the  concerns  and  opinions  from 
these  discussions  before  publishing  the 
proposed  regulations. 

One  commenter  stated  that  market 
tests  or  analyses  were  not  conducted  to 
measure  the  effect  the  proposed 
regulations  would  have  on  customers.  In 
addition,  the  commenter  beUeved  that 
the  regulations  do  not  take  into  account 
new  technology  for  encrypted  data 
verification. 

Participants  in  the  customer  focus 
groups  recognized  the  need  for  revising 
meter  regulations  and  indicated  that  any 
inconvenience  to  meter  users  will  be 
minimal.  They  supported  the  Postal 
Service's  effort  because,  in  their 
opinion,  meter  misuse  and  fraud  affect 
postage  rates. 

The  Postal  Service  has  solicited  the 
cooperation  of  the  meter  manufactiu^rs 
in  the  development  of  encrypted 
indicia.  This  effort  is  under  way,  and 
the  results  and  specifications  will  be 


published  for  public  review  and 
comment  when  they  become  available. 

VI.  Revisions 

The  following  sections  were  revised 
since  the  proposed  rule;  the  revisions 
are  reflected  in  the  final  rule. 

A.  PS  Form  3601-A 

The  statement  on  PS  Form  3601-A. 
Application  for  a  License  to  Lease  and 
Use  Postage  Meters,  pertaining  to  the 
{>enalties  for  submission  of  a  false, 
fictitious,  or  fraudulent  statement  is 
deleted. 

Reference 

Exhibit  B 

B.  PS  Form  3602-A 

The  use  of  PS  Form  3602-A.  Daily 
Record  of  Meter  Register  Readings,  is 
volimtary,  but  its  use  is  recommended 
to  support  refunds  in  case  of  register 
malfunctions. 

References 

DMM  P030.2.1  Pnxedures 

DMM  P030.2.6  Licensee  Responsibilities 

DMM  P030.3.4  Alternative  Meter  Setting 

Location 
DMM  P030.3.7  Postage  Transfers  and 

Refunds 
DMM  P030.3.8  Postage  Adjustments, 

Misregistering  Meters 
DMM  PO30.3.11  Periodic  Examination  of 

CMRS  Meters 
39  CFR  501.22(g)  Distribution  controls. 
39  CFR  501.22(h)(2)  Distribution  controls. 
39  CFR  501.25(b)(3)  Inspections  of  meters  in 

use. 

C.  Computerized  Remote  Postage  Meter 
Resetting  System 

For  customers  participating  in  the 
Computerized  Remote  Postage  Meter 
Resetting  System  (CMRS)  program,  the 
Postal  Service  will  include  deposit 
tickets  with  check  payments. 

Reference 

39  CFR  501.28(e)(6)  Computerized  remote 
postage  meter  resetting  (parts  of  prop>osed 
39  CFR  501.28  are  renumbered). 


D.  Deposits  in  U.S.  Treasury 

Deposits  in  the  Postal  Service  fund  at 
Treasury  are  backed  in  full  faith  and 
credit  by  the  U.S.  Treasury. 

Reference 

39  CFR  501.28(b)(1)  Computerized  remote 
postage  meter  resetting. 

E.  Manufacturer  Suspensions 

Manufacturer  suspensions  may  be 
withdrawn  before  the  end  of  the  90-day 
period  if  the  Postal  Service  determines 
that  the  manufacturer — s  :x)lution  and 
implementation  are  satisfactory. 

References 

39  CFR  501.5(c)(4)(iii)  Suspension  and 

revocation  of  authorization. 
39  CFR  501.12(b)(4)(iii)  Suspension  and 

revocation  of  approval. 

F.  Domestic  Mail  Manual 

Domestic  Mail  Manual  (DMM) 
P030.2.0,  Meter  License,  is  reorganized 
and  renumbered  since  the  proposed 
rule.  DMM  P030.1.9.  Appeals,  is 
renumbered  as  DMM  P030.2.5. 

G.  High-Volume  Mailers 

High-volume  mailers  are  defined  for 
manufacturer  meter  inspections. 

Reference 

39  CFR  501.25  Inspection  of  meters  in  use. 

H.  Domestic  Mail  Manual  Transition 
Book 

Domestic  Mail  Manual  Transition 
Book  part  144  is  transferred  as  revised 
to  39  CFR  501,  with  the  exception  of 
these  sections:  144.312. 144.313. 
144.341.  144.342.  144.344.  144.345, 
144.346,  144.347.  144.348,  144.349, 
144.35.  144.363, 144.37,  144.382(b). 
144.383(b),  144.383(c),  144.383(d), 
144.384.  144.53.  144.54.  144.61,  144.62, 
144.63, 144.64, 144.65.'and  144.67. 


Tables  of  Cross-References.— Domestic  Mail  Manual  (DMM)  Revisions 


DMM  P030 
old  section 

DMMP030 
new  section 

Changes  and  comments 

1.1 

1.1 

Editorial  ctianges. 

^2 

1.2 

1.2  is  revised  to  update  names  and  addresses  of  authorized  meter  manufacturers.  Editorial 
changes. 

AJi 

1.3 

Editorial  changes. 

1.4.  1.5,  1.6,  1.7 

1.4.  1.5,  1.6.  1.7 

None. 
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DMM  P030 
old  section 


1.8.  1.9 


2.0 


2.1 


22 


2.3 


2.4 


2.5 


2.6 


2.7 


3.0 


3.1 


32 


3.3 


3.4 


3.5 


3.6 


3.7 


3.8 


3.9 


3.10 


DMM  P030 
new  sectio'i 


1.8 


2.0 


2.1 


22 


2.3 


2.6 


2.5 


2.7 


2.8 


2.4 


2.4 


2.9 


2.10 


3.0 


3.1 


3.2 


3.3 


3.4 


3.6 


3.5 


3.7 


3.8 


3.8 


3.9 


Changes  and  comments 


1.8.  Meter  Documentation,  and  1.9.  Markings  and  Endorsements,  "are  combined  into  1.8,  Meter 
Documentation,  Markings,  and  Endorsements.  Editorial  changes. 


None. 


2.1  is  modified  to  Include  electronic  transmission  of  license  applications  by  the  manufacturer 
and  to  require  all  licenses  to  be  processed  at  a  central  location. 


2.2  is  renamed  Licensee  Agreement.  Parts  of  2.7  are  incorporated  into  22  and  restrictions  are 
clarified  on  taking  meters  outside  the  United  States. 


Editorial  changes. 


2.4  is  renumbered  as -2.6  and  revised  to  make  Postal  Service  (PS)  form  3602-A  optional 
though  recommended  to  support  refunds.  Revised  2.S  includes  examination  requiremeRts;  li- 
cense revocation  for  failure  to  comply  with  examination  requirements;  modifications  to  licens- 

.  ing  procedures;  reporting  of  malfunctioning  meters;  labeling  requirements. 


New  2.5.  Appeals,  is  added  to  specify  appeal  procedures  for  licensees  and  applicants. 


New  2.7,  Custody  of  Suspect  Meters,  is  added  to  cite  auttiority  of  postal  inspectors  to  make 
on-site  visits  and  witfxjraw  suspect  meters. 


2.5  is  renumbered  as  2.8,  renamed  Defective  Meters,  and  revised  to  change  procedures  when 
a  meter's  registers  are  faulty  or  defective.  Manufacturers  are  required  to  check  meters  out  of 
service  within  a  specific  period  and  provkJe  replacement  meter. 


2.6.  Place  of  Mailing,  is  incorporated  into  2.4(e),  Revocation  of  Lk»nse. 


2.7  is  renumt)ered  as  2.4  and  revised  to  clarify  that  taking  meters  outside  the  United  States 
can  tie  grounds  for  license  revocation. 


2.9,  Missing  Meters,  is  added  to  specify  reporting  requirements  for  missing  meters. 


2.10.  Returning  Meters,  is  added  to  specify  procedures  for  returning  meters  to  manufacturer 
wtienever  meter  is  defective  or  no  longer  wanted  by  lk»nsee. 


Nor>e. 


3.1  is  revised  to  require  use  of  new  PS  Form  3601 -C  for  meter  installations,  withdrawals,  or  re- 
placements. 


3.2  is  renamexl  Licensed  Relocation.  Editorial  changes. 


Editorial  changes. 


3.4  is  renamed  Alternative  Meter  Setting  Location.  Editorial  changes. 


3.5  is  renumbered  as  3.6. 


3.6.  Manufacturer  Withdrawal,  is  moved  to  39  CFR  50122(g)  and  50122(i). 


3.7  is  renumbered  as  3.5.  Editorial  changes. 


3.8  is  renumt)ered  as  3.7  and  renamed  Postage  Transfers  and  Refunds.  Editorial  changes. 


New  3.8.  Postage  Adjustments.  Misregistering  Meters,  is  added  to  expand  requirements  »»t 
include  new  procedures  for  processing  refunds  for  defective  meters. 


3.9.    Manufacturer's    Statement,    is    incorporated    into    new    3.8,    Postage    Adjustments, 
Misregistering  Meters. 


3.10  is  renumbered  as  3.9  and  renamed  Computerized  Meter  Resetting  System.  Requirement 
is  added  for  use  of  PS  Form  3601-C,  Meter  Installatkxi.  Withdrawal,  or  Replacement. 
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DMMP030 
old  section 

DMMP030 
new  section 

Changes  and  comments 

3.11 

3.10 

3.11   Is  renumbered  as  3.10  and  renamed  Postage  Transfer  for  CMRS  Meters.  Editorial 
changes. 

3.12 

3.11 

3.12  is  renumbered  3.11   and  renamed  Periodic  Examination  of  CMRS  Meters.  Editorial 
changes. 

3.13 

3.12 

3.13  is  renumbered  as  3.12  and  revised  to  specify  requirement  changes. 

— 

3.13 

New  3.13,  CMRS  Refunds,  is  added  to  outline  CMRS  refund  procedures. 

4.0 

4.0 

None. 

4.1 

4.1 

Editorial  changes. 

A2.  4.3,  4.4,  4.5.  4.6. 

4.7.  4.8.  4.9,  4.10, 
4.11,4.12.4.13.4.14. 
5.0.5.1.52.5.3.5.4 

4.2.  4.3.  4.4.  4.5,  4.6, 

4.7,4.8.4.9,4.10, 
4.11,4.12,4.13,4.14, 
5.0,5.1,5.2.5.3.5.4 

None. 

• 

6.0 

6.0 

6.0  is  revised  to  reference  that  requirements  for  manufacture  and  distribution  of  meters  are 
published  in  39  CFR  501. 

6.1 

— 

6.1  is  eliminated  and  requirements  moved  to  39  CFR  501.1  and  5012. 

62 

— 

6.2  is  eliminated  and  requirements  moved  to  39  CFR  501 .3 

6.3 

— 

6.3  is  eliminated  and  requirements  moved  to  39  CFR  501 .5. 

6.4 

— 

6.4  is  eliminated  and  requirements  moved  to  39  CFR  501 .5. 

6.5 

6.0 

6.5  is  revised  and  renumbered  as  6.0. 

DOMESTIC  Mail  Manual  Transition  Book  (DMMT)  and  39  CFR  501  Revisions 


DMMT  section 

39  CFR  501  section 

Changes  and  comments 

144.9 

501 

None. 

144.91,  144.912 

501.1 

Section  is  moved  from  DMMT  144.91  and  144.912  and  DMM  P030.6.0. 

144.911 

5012 

Section  is  moved  from  DMMT  144.91 1 .  Editorial  changes. 

144.915 

501.3 

Section  is  moved  from  DMMT  144.915  and  combined  with  DMM  P030.6.0. 

— 

501.4 

New  39  CFR  501.4.  Burden  of  proof  standard,  clarifies  burden  of  proof  standard. 

144.913.  144.914 

501.5 

Section  is  moved  from  DMMT  144.913  and  144.914,  clarified,  and  expanded. 

144.92 

501.6 

Section  is  moved  from  DMMT  144.92. 

144.931 

501.7 

Section  is  moved  from  DMMT  144.931.  Editorial  changes. 

144.932 

501.8 

Section  is  moved  from  DMMT  144.932. 

144.935 

501.9 

Section  is  moved  from  parts  of  DMMT  144.935  and  redrafted. 

144.933,  144.935 

501.10 

Section  Is  moved  from  DMMT  144.933  and  parts  of  DMMT  144.935  and  redrafted. 

144.936,  144.937 

501.11 

Section  is  moved  from  DMMT  144.936  and  144.937  and  expanded. 

144.913.  144.914 

501.12 

Section  is  moved  from  parts  of  DMMT  144.913  and  144.914  and  expanded. 

— 

501.13 

39  CFR  501.13.  Reporting,  specifies  manufacturer  reporting  requirements. 
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DMMT  section 


144.941 


144.934,  144.942 
144.943 


144.944 


144.945 


144.946 


39  CFR  501  section 


144.951 


14421.  144.225. 

144.343.  144.356a. 

144.36.  144.361. 

144.383,  144.952. 

144.963 


144.96 


144.962 


144.952f,  144.963 


144.964 


144.97,  144.971, 
144.972.  144.973. 
144.974.  144.975, 
144.976,  144.977 


144.98 


501.14 


501.15 


501.16 


501.17 


501.18 


501.19 


50120 


50121 


50123 


50124 


50125 


501.26 


50127 


50128 


50129 


Changes  and  comments 


39  CFR  501.14,  Administi^ative  sanction  on  reporting,  specifies  sanctions  for  noncompliance 
with  manufacturer  reporting  requirements. 


Section  is  moved  from  DMMT  144.941. 


Section  is  moved  from  DMMT  144.934  and  144.942. 


Section  is  moved  from  DMMT  144.943. 


Section  is  moved  from  DMMT  144.944. 


Section  is  moved  from  DMMT  144.945. 


Section  is  moved  from  DMMT  M4.946  and  expanded. 


Section  is  moved  from  DMMT  144.951. 


50122  Section  is  moved  from  DMMT  14421,  144.225,  144.3^,  144.355a,  144.36.  144.361.  144.383. 

144.952.  and  144.963,  expanded,  and  redrafted. 


39  CFR  501.23,  Adminisb-ative  sanction,  specifies  manufacturer  sanctions  for  failure  to  comply 
with  meter  standards. 


Section  is  moved  from  DMMT  144.96. 


Section  is  moved  from  DMMT  144.962  and  expanded. 


Section  is  moved  from  DMMT  I44.952f  and  144.963  and  expanded. 


Section  is  moved  from  DMMT  144.964. 


Section  is  moved  from  DMMT  144.97,  144.971,  144.972,  144.973.  144.974,  144.975,  144.976. 
and  144.977  emd  expanded. 


Section  is  moved  from  DMMT  144.98. 


List  of  Subjects  in  39  CFR  Part  111 

Administrative  practice  and 
procedure,  Postal  Service. 

In  consideration  of  the  foregoing,  the 
Postal  Service  hereby  adopts  the 
following  amendments  to  the  Domestic 
Mail  Manual,  which  is  incorporated  by 
reference  in  the  Code  of  Federal 
Regulations  (see  39  CFR  part  111). 

PART1 11— [AMENDED] 

1.  The  authority  citation  for  39  CFR 
111  continues  to  read  as  follows: 

Authority:  5  U.S.C.  552(a);  39  U.S.C  101, 
401.  403.  404,  3001-3011,  3201-3219,  3403- 
3406.  3621.  3626.  5001. 


2.  Revise  the  following  sections  of  the 
Domestic  Mail  Manual  to  read  as  set 
forth  below: 

P030    Postage  Meters  and  Meter 
Stamps 

1.0    BASIC  INFORMA  TION 

21.1    Description  of  Meters 

Postage  meters  can  print  one  or  more 
denominations  of  postage  and  display 
the  amount  of  postage  used  and  the 
amount  remaining.  A  meter  locks  when 
no  postage  or  minimal  postage  remains. 
A  meter  generally  must  be  taken  to  the 
licensing  post  office  to  be  reset  by 
payment  for  additional  postage. 
Avoiding  the  payment  of  postage  by 
misusing  a  meter  is  punishable  by  law. 


1.2    Meter  Manufacturers 

Postage  meters  are  available  only  by 
lease  from  authorized  manufacturers. 
The  USPS  holds  manufacturers 
responsible  for  the  control,  operation, 
maintenance,  and  replacement  of  their 
meters.  The  following  manufacturers  are 
authorized  to  lease  meters: 
ASCOM  HASLER  MAIUNG  SYSTEMS 

INC 
19  FOREST  PKY 
SHELTON  CT  06484-0903 
FRANCOTYP-POSTALIA  INC 
1980  UNIVERSITY  LN 
LISLE  IL  60532-2152 
FRIDEN  NEOPOST 
30955  HUNTWOOD 
HAYWARD  CA  94544-7005 

PITNEY  BOWES  INC 
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1  ELMCROFT  RD 
STAMFORD  CT  06926-0700 


1.3    Possession 

No  one  other  than  an  authorized 
manufacturer  may  possess  a  postage 
meter  without  a  valid  USPS  meter 
license  and  a  rental  agreement  with  the 
meter  manufacturer  and  until  the  USPS 
sets,  seals  (if  applicable),  and  checks  the 
meter  into  service.  Other  parties  in 
possession  of  a  meter  must  immediately 
surrender  it  to  the  manufacturer  or 
USPS. 
•        •        •        •<?     * 

1 .8    Meter  Documentation.  Markings, 
and  Endorsements 

Unless  excepted  by  standard,  a 
mailing  of  pieces  bearing  meter  stamp 
postage  must  be  accompanied  by 
documentation  meeting  the  standards  in 
P012  if  the  mailing  contains     • 
nonidentical-weight  pieces  or  pieces 
without  the  full  correct  postage  at  the 
applicable  rate.  Each  piece  bearing 
meter  postage  must  show  the  markings 
and  endorsements  required  for  the  rate 
claimed  and  any  special  service 
requested. 

2.0  METEFUCENSE 

2.1  Procedures 

An  applicant  wanting  to  be  licensed 
to  lease  and  use  a  meter  must  provide 
an  original  signed  Form  3601-A  to  the 
post  office  where  the  applicant  intends 
to  deposit  metered  mail.  A  meter 
manufacturer  may.  on  behalf  of  the 
applicant,  electronically  transmit  the 
information  requested  on  Form  3601-A 
to  the  designated  USPS  license 
application  central  processing  center  in 
•  USPS-specified  format.  A  single  license 
covers  all  meters  licensed  to  the  same 
applicant  by  the  same  post  office,  but  a 
separate  application  must  be  submitted 
for  each  post  office  where  the  applicant 
wants  to  deposit  metered  mail.  There  is 
no  fee  for  this  application  and  license. 
After  approving  an  application,  the 
USPS  issues  a  license  (Formr3601-B) 
and  one  Form  3602-A  for  each  meter 
checked  into  service.  The  use  of  Form 
3602-A  is  voluntary,  but  its  use 
supports  refunds  in  the  case  of  meter 
register  malfunctions.  If  a  meter 
manufacturer  transmits  the  application 
on  behalf  of  the  applicant,  the  USPS 
notices  the  manufacturer  when  a 
license  is  issued. 

2.2  Licensee  Agreement 

By  submitting  an  application,  the 
licensee  agrees  that  the  license  may  be 
revoked  immediately  and  the  meter 
removed  by  the  manufacturer  or  the 
USPS  in  these  cases:  the  meter  is  used 


in  any  fraudulent  or  unlawful  scheme  or 
enterprise;  the  meter  is  unused  during 
any  consecutive  12-month  period;  the 
licensee  fails  to  exercise  sufficient 
control  of  the  meter  or  fails  to  comply 
with  the  standards  for  meter  care  or  use; 
or  a  meter  is  taken  outside  the  United 
States,  its  territories,  or  its  possessions 
(without  written  permission  by  the 
manager  of  Retail  Systems  and 
Equipment,  USPS  Headquarters). 

2.3  Refusal  to  Issue  Meter  License 
The  USPS  may  refuse  to  issue  a  meter 

license  for  these  reasons:  the  applicant 
submitted  false  or  fictitious  information 
on  the  license  application;  within  5 
years  preceding  submission  of  the 
application,  the  applicant  violated  any 
standard  for  the  care  or  use  of  a  meter 
that  resulted  in  the  revocation  of  that 
applicant's  meter  license;  or  there  is 
sufficient  reason  to  believe  that  the 
meter  is  to  be  used  in  violation  of  the 
applicable  standards.  When  an 
application  for  a  license  to  lease  and  use 
meters  is  refused,  the  USPS  sends  the 
licensee  written  notice  of  the  reason.  If 
the  license  application  is  electronically 
transmitted  to  the  USPS  by  a 
manufacturer  on  behalf  of  the  applicant, 
the  USPS  notifies  the  manufacturer  of 
the  refusal.  An  applicant  refused  a 
meter  license  may  appeal  the  decision 
under  2.5. 

2.4  Revocation  of  License 

The  USPS  notifies  the  licensee  in 
writing  of  the  reasons  why  the  meter 
license  is  to  be  revoked.  The  USPS  also 
notifies  the  licensee's  meter 
manufacturer  of  the  revocation  so  that 
the  manufacturer  can  cancel  the  lease 
agreement  and  remove  the  meter  from 
service.  Revocation  takes  10  days 
thereafter  unless,  within  that  time,  the 
licensee  appeals  the  decision  under  2.5. 
A  license  is  subject  to  revocation  for  any 
of  these  reasons: 

a.  A  meter  is  used  for  any  illegal 
scheme  or  enterprise. 

b.  The  license  or  licensee's  meter  is 
not  used  for  12  consecutive  months. 

c.  Sufficient  control  of  a  meter  is  not 
exercised  or  the  standards  for  its  care  or 
use  are  not  followed. 

d.  The  meter  is  kept  or  used  outside 
the  boundaries  of  the  United  States  or 
those  U.S.  territories  and  possessions 
where  the  USPS  operates  (except  as 
specified  in  2.2). 

e.  Metered  mail  is  deposited  at  other 
than  the  licensing  post  office  (except  as 
permitted  by  5.0  or  D072). 

2.5  Appeals 

An  applicant  who  has  been  refused  a 
meter  license,  or  a  licensee  who  has  had 
a  license  revoked,  may  file  a  written 


appeal  with  the  manager  of  Retail 
Systems  and  Equipment  (RSE).  USPS 
Headquarters,  within  10  calendar  days 
of  receipt  of  the  decision.  A  licensee 
appealing  decisions  on  postage 
adjustments  may  file  the  appeal  with 
the  same  official  within  60  days  of  the 
date  that  the  manufacturer  submitted 
the  postage  recommendation  to  the 
USPS. 

2.6    Licensee  Responsibilities 

The  meter  licensee's  responsibilities 
for  the  care  and  use  of  a  meter  include 
the  following: 

a.  After  a  meter  is  delivered  to  a 
licensee,  the  licensee  must  keep  the 
meter  in  the  licensee's  custody  until  it 
is  returned  to  the  authorized 
manufacturer  or  the  licensing  post 
office. 

b.  Each  day  of  operation,  the  licensee 
may  record  the  readings  of  the 
ascending  and  descending  registers  on 
Form  3602-A  (except  that  licensees 
using  metering  systems  that  record  these 
readings  electronically  may  use  system- 
generated  printed  records  of  the 
preceding  12  months  of  meter  activity  as 
a  substitute  for  manual  entry  of  daily 
readings  on  Form  3602-A).  The  licensee 
may  bring  Form  3602-A  to  the  post 
office  when  the  meter  is  reset  or 
examined. 

c.  The  licensee  must  make  meters  in 
the  licensee's  custody  and  records  on 
meter  transactions  immediately 
available  for  review  and  audit  on 
request  by  the  USPS  or  the  meter 
manufacturer. 

d.  The  licensee  must  present  meters 
not  reset  within  a  3-month  period  to  the 
licensing  post  office  for  examination. 
Remote-set  meters  that  are  reset  at  least 
once  every  3  months  need  be  presented 
for  examination  only  annually.  Failure 
to  present  a  meter  for  examination  as 
required  following  notification  can 
result  in  revocation  of  the  licensee's 
authorization  to  lease  and  use  meters. 

e.  The  licensee  must  immediately 
notify  the  licensing  post  office  and 
manufacturer's  representative  of  any 
change  in  the  licensee's  name,  address, 
or  telephone  number,  or  the  location  of 
the  meters,  or  any  other  information 
contained  on  the  original  Form  3601-A. 
The  USPS  thereafter  issues  a  modified 
meter  license  reflecting  the  updated 
information.  The  licensee  must  verify 
and  update  license  information  on  a 
periodic  basis  as  well  as  following  any 
event  that  indicates  the  need  to  update 
this  information  immediately  (e.g., 
billings  returned  to  a  meter 
manufacturer  or  failure  of  a 
manufacturer  to  locate  a  meter  for 
inspection). 
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f.  The  licensee  must  report  a 
misregistering  or  otherwise  defective 
meter  to  the  manufacturer  according  to 
2.8  and  must  ensure  that  the  meter  is 
not  used. 

g.  The  licensee  must  ensure  that  the 
cautionary  and  barcode  labels  placed 
onto  each  meter  before  its  being  checked 
into  service  are  not  removed  while  the 
meter  is  in  the  licensee's  possession. 
The  cautionary  label  contains  basic 
reminders  on  leasing,  meter  movement, 
and  misuse.  The  barcode  label  contains 
a  barcoded  representation  of  the  meter 
serial  number.  Meters  without  these 
labels  may  not  be  checked  into  service. 

2.7  Custody  of  Suspect  Meters 

Postal  inspectors  are  authorized  to 
conduct  imannounced  on-site 
examinations  of  meters  reasonably 
suspected  of  being  manipulated  or 
otherwise  defective.  An  inspector  may 
also  immediately  withdraw  a  suspect 
meter  from  service  for  physical  and/or 
laboratory  examination.  "The  inspector 
issues  the  licensee  a  receipt  for  the 
meter,  forwards  a  copy  to  the 
manufacturer,  and,  if  necessary,  assists 
in  obtaining  a  replacement  meter  from 
the  meter  manufactiu«r.  Where  possible, 
the  Inspection  Service  provides  the 
manufacturer  with  advance  notice  that  a 
meter  is  to  be  inspected.  Unless  there  is 
reason  to  believe  that  the  meter  has  been 
fraudulently  set  with  postage,  existing 
postage  in  the  meter  to  be  examined  is 
transferred  to  the  replacement  meter. 

2.8  Defective  Meters 

The  licensee  must  immediately  report 
any  defective  meter  to  the  licensing 
postmaster  and  the  manufacturer.  The 
manufacturer  must  pick  up  any 
defective  meter  and  take  it  to  the 
licensing  post  office  to  be  checked  put 
of  service  within  3  business  days  of 
being  notified  by  the  licensee.  A  faulty 
meter  may  not  be  used  under  any 
circiunstance.  and  it  must  be  removed 
from  service  when  taken  to  the  licensing 
post  office.  The  manufacturer  provides 
the  licensee  with  a  replacement  meter. 

2.9  Missing  Meters 

The  licensee  must  immediately  report 
to  the  licensing  postmaster  and  the 
manufactiu^r  the  loss  or  theft  of  any 
meter  or  the  recovery  of  any  missing 
meter.  Reports  must  include  the  meter 
model  and  serial  number;  the  date, 
location,  and  details  of  the  loss,  theft,  or 
recovery;  and  a  copy  of  any  police 
report. 

2.10  Returning  Meters 

After  a  meter  is  delivered  to  a 
licensee,  the  meter  must  be  kept  in  the 
licensee's  custody  until  returned  to  the 


authorized  manufacturer  or  licensing 
post  office.  A  licensee  with  a  faulty  or 
misregistering  meter  or  no  longer 
wanting  to  retain  a  meter  must  notify 
the  meter  manufacturer's  representative 
of  any  meter  to  be  returned  to  the 
licensing  post  office  to  be  checked  out 
of  service.  Meters  must  be  ship{}ed  by 
registered  mail  unless  the  manager  of 
RSE.  USPS  Headquarters,  gives  written 
permission  to  ship  metere  otherwise. 

3.0  SETTING  METERS 

3.1  Initial  Setting 

Before  delivering  a  meter  to  the 
licensee.  tMe  meter  manufacturer  must 
take  the  meter  to  be  set,  sealed  (if 
applicable),  and  checked  into  service  by 
the  post  office  where  it  is  to  be  regularly 
set  or  examined,  unless  the  meter  is 
serviced  through  the  on-site  meter- 
setting  program  described  in  3.5.  The 
manufacturer  must  present  the  postal 
representative  with  the  meter  and  a 
completed  Form  3601-C  when  checking 
a  meter  into  service. 

3.2  Licensee  Relocation 

If  a  licensee  changes  the  post  office 
where  metered  mail  is  to  be  deposited, 
the  meter  must  be  checked  out  of 
service  by  the  licensing  post  office.  That 
meter  or  another  meter  must  be  licensed 
at  the  new  post  office  before  it  is  reset 
or  initial  settings  are  made.  For  this 
standard,  a  post  office  includes  all 
subordinate  branches  and  stations  of  the 
licensing  post  office. 

3.3  Location  of  Setting 

Except  under  3.4  or  3.5.  meters  must 
be  set  at  the  licensing  post  office,  not  at 
contract  stations  or  branches.  Remote- 
set  meters  are  subject  to  3.9  through 
3.13  and  related  standards. 

3.4  Alternative  Meter  Setting  Location 

The  postmaster  serving  a  licensee's 
location  may  set  a  meter  used  to  pay 
postage  on  mail  presented  at  another 
post  office,  subject  to  these  conditions: 

a.  The  licensee  must  obtain  a  meter 
license  from  the  post  office  where  the 
mailing  is  to  be  deposited  and  must 
present  the  license  to  the  licensee's 
local  post  office  with  the  meter  for 
setting  and  Form  3602-A.  if  maintained 
(or  its  electronic  equivalent). 

b.  The  postmark  die  must  show  the 
name  of  the  post  office  of  mailing 
(licensing  post  office). 

c.  A  separate  meter  must  be  used  for 
mailings  made  at  each  post  office. 

d.  Mail  matter  sent  to  another  post 
office  for  mailing  must  be  shipped  on 
private  transportation,  to  be  deposited  at 
the  time  and  place  designated  by  the 
postmaster.  Such  matter  may  not  be 
consigned  to  the  USPS  in  bulk  by 


freight,  express,  or  other  carrier.  The 
USPS  has  no  responsibility  for  the 
metered  matter  before  it  is  accepted  in 
the  mail. 

e.  When  a  meter  is  no  longer  used,  the 
licensee  must  return  the  meter  to  the 
manufacturer's  representative  or 
licensing  post  office  to  have  it  checked 
out  of  service. 

3.5    On-Site  Meter-Setting  Program 

The  on-site  meter-setting  program 
allows  USPS  employees  to  set  or 
examine  meters  at  a  licensee's  place  of 
business  within  the  area  served  by  the 
licensing  post  office.  Only  the  licensee's 
meters  participating  in  the  program  may 
be  set  or  examined  at  that  location.  The 
program  also  provides  for  checking 
meters  into  or  out  of  service  at  the  meter 
manufacturer's  branch  offices,  including 
meters  set  for  use  at  another  post  office. 
A  fee  is  charged  for  each  meter  set. 
examined,  or  checked  into  or  out  of 
service  at  a  licensee's  place  of  business 
or  at  a  manufacturer's  office,  unless  a 
USPS  employee  (qualified  to  set  meters) 
is  regularly  assigned  to  that  licensee's 
location  for  postal  administrative  duties. 
The  licensee  must  pay  on-site  setting  or 
examination  fees  (shown  in  R900)  and 
postage  by  check  or  advance  deposit 
account  at  the  time  of  the  setting  or 
examination. 

3.6  Payment  for  Postage 

Payment  must  be  made  for  postage 
when  the  meter  is  set.  Payment  may  be 
in  cash  or  by  check,  money  order,  or 
withdrawal  from  an  advance  deposit 
account  established  with  the  post  office. 
(Advance  deposit  accounts  may  be 
established  when  the  licensee's  monthly 
metered  postage  is  $500  or  more.) 
Payment  by  check  or  advance  deposit 
account  is  subject  to  USPS  standards 
and  procedures. 

3.7  Postage  Transfers  and  Refunds 

Upon  USPS  verification,  unused 
postage  in  a  meter  being  checked  out  of 
service  may  be  transferred  to  another  of 
the  licensee's  meters  licensed  at  the 
same  post  office,  or  the  licensee  may 
request  a  refund,  which  may  include  a 
refund  for  unused  meter  stamps 
according  to  applicable  standards.  The 
meter  must  be  examined  by  the  USPS 
before  a  refund  or  credit  is  initiated  for 
unused  postage  or  additional  postage  is 
collected,  based  on  what  is  found.  The 
licensee  may  also  submit  Form  3602-A, 
if  maintained,  or  a  system-generated 
register  as  supporting  documentation. 

3.8  Postage  Adjustments, 
Misregistering  Meters 

To  request  a  postage  adjustment  for  a 
faulty  or  misregistering  meter,  the 
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licensee  must  present  to  the 
manufacturer  the  meter  and  the 
licensee's  Form  3602-A.  if  maintained. 
After  examining  a  meter  checked  out  of 
service  for  apparent  faulty  operation 
affecting  registration,  the  manufacturer 
must  provide  the  licensing  post  ofBce 
with  a  report  of  the  malfunction.  The 
report  must  contain  all  applicable  meter 
documentation  (including  a  copy  of  the 
licensee's  Form  3602-A.  if  maintained, 
and  the  licensee's  Form  3610  provided 
by  the  USPS)  and  a  recommendation 
about  the  appropriate  p>ostage 
adjustment.  If  the  electronic  redundant 
memory  data,  as  examined  by  the 
manufacturer,  is  inconclusive  about  the 
appropriate  postage  adjustment,  the 
manufacturer  must  include  an  analysis 
of  the  licensee's  recent  mailing  history 
supporting  the  recommended  postage 
adjustment.  (In  the  absence  of  a 
completed  Form  3602-A.  the  licensee 
may  submit  some  other  reliable 
evidence  showing  that  a  postage 
adjustment  is  warranted.)  A  licensee 
may  appeal  a  postage  adjustment  under 
2.5. 

3.9  Computerized  Meter  Resetting 

The  Computerized  Remote  Postage 
Meter  Resetting  System  (CMRS)  allows 
certain  meters  to  be  reset  electronically 
at  the  licensee's  place  of  business. 
CMRS  meters  must  be  set  at  the 
licensee's  place  of  business,  except 
under  3.11.  Before  delivering  a  meter  to 
the  hcensee.  the  manufacturer  must  take 
the  meter  and  a  completed  Form  3601- 
C  to  the  licensing  post  office  to  have  the 
meter  checked  into  service,  unless  the 
meter  is  initially  checked  into  service  at 
the  manufacturer's  office  under  3.5. 

3.10  Postage  Transfer  for  CMRS  Meters 

No  postage  is  set  by  the  licensing  post 
office  unless  a  CMRS  meter  is  checked 
out  of  service  and  the  unused  postage  in 
it  is  transferred  to  another  CMRS  meter 
leased  by  the  same  licensee  for  use  at 
the  same  post  office. 

3.11  Periodic  Examination  of  CMRS 
Meters 

CMRS  meters  must  be  reset  or 
examined  every  3  months.  CMRS  meters 
set  at  least  once  every  3  months  require 
examination  by  a  USPS  employee  only 
annually.  The  licensee  must  take  a 
CMRS  meter  and  applicable  Form  3602- 
A,  if  maintained,  to  the  Hcensing  post 
office  when  notified  by  the 
manufacturer  of  a  required  examination. 
A  licensee  who  does  not  comply  with 
examination  requirements  may  not  reset 
meters  via  CMRS.  Failure  to  have  a 
meter  examined  on  notification  can 
result  in  revocation  of  the  licensee's 
meter  license. 


3.12  Resetting  CMRS  Meters 

The  following  conditions  must  be  met 
for  resetting  a  CMRS  meter: 

a.  The  licensee's  account  must  have 
sufficient  funds  to  cover  the  desired 
postage  increment,  or  the  manufacturer 
must  agree  to  advance  funds  to  the 
licensee.  The  licensee  may  deposit 
funds  by  check,  electronic  funds,  or 
automated  clearinghouse  transfer. 

b.  The  licensee  must  provide  the 
manufacturer  or  designated  meter 
resetting  company  with  the  meter  serial 
number,  licensee's  account  number,  and 
the  meter's  ascending  and  descending 
registers. 

c.  After  a  meter  is  reset,  the 
manufacturer  must  provide  the  licensee 
with  docimientation  of  the  transaction 
and  the  balance  remaining  in  the 
licensee's  account,  unless  the 
manufacturer  provides  a  monthly 
statement  documenting  all  transactions 
for  the  period  and  the  balance  after  each 
transaction. 

3.13  CMRS  Refunds 

The  USPS  issues  a  refund  to  a 
licensee  for  any  unused  postage  in  a 
meter.  Refunds  of  licensee  balances 
maintained  by  the  USPS  in  the  USPS 
fund  are  made  to  the  licensee  by  the 
USPS  lockbox  bank  within  48  hours 
after  receipt  of  a  licensee's  request. 

4.0  METER  STAMPS 

4.1  Designs 

Meter  stamp  designs  (types,  sizes,  and 
styles)  must  be  those  specified  when  a 
meter  is  approved  by  the  USPS  for 
manufacture  (see  Exhibit  4.1). 


6.0    METER  MANUFACTURE  AND 
DISTRWUTION 

Title  39,  Code  of  Federal  Regulations, 
part  501,  contains  information  about  the 
authorization  to  manufacture  and 
distribute  meters;  the  suspension  and 
revocation  of  such  authorization; 
performance  standards  required  in 
meters,  test  plans,  testing,  and  approval 
of  meters;  required  manufacturing 
security  measures;  and  standards  for  the 
distribution  and  maintenance  of  meters. 
Further  information  may  be  obtained 
from  Retail  Systems  and  Equipment, 
USPS  Headquarters. 

List  of  Subjects  in  39  CFR  Part  501 

Administrative  practice  and 
procedure.  Postal  Service. 

3.  Add  subchapter  G,  Postage  Meters, 
consisting  of  part  501  to  read  as  set  forth 
below: 


PART  501— AUTHORIZATION  TO 
MANUFACTURE  AND  DISTRIBUTE 
POSTAGE  METERS 

501.1  Manufacturer  authorization. 

501.2  Manufacturer  qualification. 

501.3  Changes  in  ownership  or  control. 

501 .4  Burden  of  proof  standard. 

501.5  Suspension  and  revocation  of 
authorization. 

501.6  Specifications. 

501.7  Test  plans. 

501 . 8  Submission  of  each  model. 

501.9  Security  testing. 

501.10  Meter  approval. 

501.11  Conditions  for  approval. 

501.12  Suspension  and  revocation  of 
approval. 

501.13  Reporting. 

501.14  Administrative  sanction  on 
reporting. 

501.15  Materials  and  workmanship. 

501.16  Breakdown  and  endurance  testing. 

501 . 1 7  Protection  of  printing  dies  and  keys. 

501.18  Destruction  of  meter  stamps. 

501 . 1 9  Inspection  of  new  and  rebuilt 
meters. 

501.20  Keys  and  setting  equipment 

501.21  Distribution  facilities. 

501.22  Distribution  controls. 

501.23  Administrative  sanction. 

501.24  Meter  replacement. 

501.25  Inspection  of  meters  in  use. 

501.26  Meters  not  located. 

501 . 2  7    Repair  of  internal  mechanism. 
501.28    Computerized  remote  postage  meter 
resetting. 
Authority:  5  U.S.C.  552(a);  39  U.S.C.  101, 
401,  403.  404.  410.  2601,  2605;  Inspector 
General  Act  of  1978.  as  amended  (Pub.  L.  95- 
452,  as  amended).  5  U.S.C.  App.  3. 

§501.1    Manufacturer  authoflzaHon. 

Any  person  or  concern  seeking 
authorization  to  manufacture  and 
distribute  postage  meters  must  submit  a 
request  to  the  Postal  Service  in  person 
or  in  writing.  Upon  qualification  and 
approval,  the  applicant  is  authorized  in 
writing  to  manufacture  meters  and  to 
lease  them  to  persons  licensed 
accordingly  by  the  Postal  Service.  The 
Postal  Service  may  specify  the 
functional  area  charged  with  processing 
the  application  and  administering  its 
meter  program. 

S  501  ^    Manufacturer  qualification. 

Any  concern  wanting  authorization  to 
manufacture  emd/or  lease  postage 
meters  for  use  by  licensees  under 
Domestic  Mail  Manual  PO30.1.2  must: 

(a)  Satisfy  the  Postal  Service  of  its 
integrity  and  financial  responsibility; 

(bj  Ootain  approval  of  at  least  one 
meter  model  incorporating  all  the 
features  and  safeguards  specified  in 
§501.6; 

(c)  Have,  or  establish,  and  keep  under 
its  supervision  and  control  adequate 
manufacturing  facilities  suitable  to  carry 
out  the  provisions  of  §§  501.15  through 
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501.20  to  the  satisfaction  of  the  Postal 
Service  (such  facilities  must  be  subject 
to  imannounced  inspection  by 
representatives  of  the  Postal  Service); 
and 

(d)  Have,  or  establish,  and  keep 
adequate  facilities  for  the  control, 
distribution,  and  maintenance  of  meters 
and  their  replacement  when  necessary. 

§  501 .3    Changes  In  ownership  or  control. 

Any  person  or  concern  wanting  to 
acquire  ownership  or  control  of  an 
authorized  postage  meter  manufacturer 
must  provide  the  Postal  Service  with 
satisfactory  evidence  of  that  person's  or 
concern's  integrity  and  financial 
responsibility. 

$  501 .4    Barden  of  proof  standard. 

The  burden  of  proof  is  on  the  Postal 
Service  in  adjudications  of  suspension 
and  revocation  under  §§501.5  and 
501.12  and  administrative  sanctions 
under  §§  501.14  and  501.23.  Except  as 
otherwise  indicated  in  those  sections, 
the  standard  of  proof  shall  be  the 
preponderance-of-evidence  standard. 

§  501 .5    Suspension  and  revocation  of 
auttiorizatlon. 

(a)  The  Postal  Service  may  suspend 
and/or  revoke  authorization  to 
manufacture  and/or  distribute  any  or  all 
of  a  manufacturer's  postage  meters  if  the 
manufacturer  engages  in  any  unlawful 
scheme  or  enterprise,  fails  to  comply 

*with  any  provision  in  this  part  501,  or 
fails  to  implement  instructions  issued  in 
accordance  with  any  final  decision 
issued  by  the  Postal  Service  within  its 
authority  over  the  meter  program. 

(b)  The  decision  to  suspend  or  revoke 
a  manufacturer's  authorization  shall  be 
based  on  the  nature  and  circumstances 
of  the  violation  (whether  the  violation 
was  willful,  whether  the  manufacturer 
voluntarily  admitted  to  the  violation, 
whether  the  manufacturer  cooperated 
with  the  Postal  Service,  whether  the 
manufacturer  implemented  successful 
remedial  measures)  and  on  the 
manufacturer's  performance  history. 
Before  determining  whether  a 
manufacturer's  authorization  to 
manufacture  and/or  distribute  meters 
should  be  revoked,  the  procedures  in 
paragraph  (c)  of  this  section  shall  be 
followed. 

(c)  Suspension  in  all  cases  shall  be  as 
follows: 

(1)  Upon  determination  by  the  Postal 
Service  that  a  manufacturer  is  in 
violation  of  the  provisions  in  this  part 
501.  the  Postal  Service  shall  issue  a 
written  notice  of  proposed  suspension 
citing  deficiencies  for  which  suspension 
of  authorization  to  manufacture  and/or 
distribute  a  specific  meter  or  class  of 


meters  may  be  imposed  under 
paragraph  (c)(2)  of  this  section.  Except 
in  cases  of  willful  violation,  the 
manufacturer  shall  be  given  an 
opportunity  to  correct  deficiencies  and 
achieve  compliance  with  all 
requirements  within  a  time  limit 
corresponding  to  the  potential  risk  to ' 
postal  revenue. 

(2)  In  cases  of  willful  violation,  or  if 
the  Postal  Service  determines  that  the 
manufacturer  has  failed  to  correct  cited 
deficiencies  within  the  specified  time 
limit,  the  Postal  Service  shall  issue  a 
written  notice  setting  forth  the  facts  and 
reasons  for  the  decision  to  suspend  and 
the  effective  date  if  a  written  defense  is 
not  presented  as  provided  in  paragraph 
(d)  of  this  section. 

(3)  If,  upon  consideration  of  the 
defense  as  provided  in  paragraph  (e)  of 
this  section,  the  Postal  Service  deems 
that  the  suspension  is  warranted,  the 
suspension  shall  remain  in  effect  for  up 
to  90  days  unless  withdrawn  by  the 
Postal  Service,  as  provided  in  paragraph 
(c)(4)(iii)  of  this  section. 

(4)  At  the  end  of  the  90-day 
suspension,  the  Postal  Service  may: 

(i)  Extend  the  suspension  in  order  to 
allow  more  time  for  investigation  or  to 
allow  the  manufacturer  to  correct  the 
problem; 

(ii)  Make  a  determination  to  revoke 
authorization  to  manufacture  and/or 
distribute  the  manufacturer's  meters  in 
part  or  in  whole;  or 

(iii)  Withdraw  the  suspension  based 
on  identification  and  implementation  of 
a  satisfactory  solution  to  the  problem. 
Manufacturer  suspensions  may  be 
withdrawn    before  the  end  of  the  90- 
day  period  if  the  Postal  Service 
determines  that  the  manufacturer's 
solution  and  implementation  are 
satisfactory. 

(d)  The  manufacturer  may  present  the 
Postal  Service  with  a  written  defense  to 
any  suspension  or  revocation 
determination  within  30  calendar  days 
of  receiving  the  written  notice  (unless  a 
shorter  period  is  deemed  necessary). 
The  defense  must  include  all  supporting 
evidence  and  state  with  specificity  the 
reasons  for  which  the  order  should  not 
be  imposed. 

(e)  After  receipt  and  consideration  of 
the  defense,  the  Postal  Service  shall 
advise  the  manufacturer  of  the  decision 
and  the  facts  and  reasons  for  it.  The 
decision  shall  be  effective  on  receipt 
unless  it  provides  otherwise.  The 
decision  shall  also  advise  the 
manufacturer  that  it  may  appeal  that 
determination  within  30  calendar  days 
of  receiving  written  notice  (unless  a 
shorter  time  frame  is  deemed 
necessary),  as  specified  therein.  The 
appeal  must  include  all  supporting 


evidence  and  state  with  specificity  the 
reasons  the  manufacturer  believes  that 
the  decision  is  erroneous. 

(f)  An  order  or  final  decision  under 
this  section  does  not  preclude  any  other 
criminal  or  civil  statutory,  common  law, 
or  administrative  remedy  that  is 
available  by  law  to  the  Postal  Service, 
the  United  States,  or  any  other  person 
or  concern. 

§  501 .6    Specifications. 

Postage  meters  must  incorporate  all 
the  following  features  and  safeguards: 

(a)  A  postage  meter  is  the  postage 
printing  die  and  postage  registering 
mechanism  of  a  mailing  machine.  It  may 
be  integral  with  the  mailing  machine  or 
separable.  In  either  case,  the  licensee 
must  be  able  to  take  the  meter  to  the 
post  office  for  setting  or  examination. 

(b)  A  meter  may  be  capable  of  printing 
one  denomination  of  postage  and 
registering  the  number  of  such 
impressions  made  (single 
denomination),  or  it  may  be  capable  of 
printing  varying  denominations  and 
registering  either  multiples  of  the 
smallest  unit  printed 
(muhidenomination)  or  the  currency 
value  of  the  impressions  made 
(omnidenomination).  The  printing  die 
or  dies,  counters,  and  counteractuating 
mechanism  must  be  inseparable  from 
the  meter,  except  by  the  manufacturer. 

(c)  In  each  meter,  there  must  be  two 
accurate  and  dependable  counting 
devices:  one  ascending  and  registering 
the  total  imprinted,  the  other 
descending  and  registering  the  unused 
postage  balance.  The  descending 
register  must  actuate  a  locking 
mechanism  that  prevents  further 
operation  of  the  meter  after  the  register 
descends  to  zero  or  an  amount  less  than 
the  largest  denomination  printable  in 
one  operation.  In  electronic  meters,  the 
locking  device  must  prevent  printing  if 
the  amount  to  be  printed  reduces  the 
descending  register  to  less  than  zero. 
The  construction  of  the  descending 
register  must  allow  the  post  office  to  set 
any  amount  of  postage  or  number  of 
impressions  within  its  capacity,  prepaid 
by  the  licensee. 

(d)  The  entire  meter  must  be  encased 
in  a  substantial  housing  to  which 
unauthorized  access  cannot  be  gained 
without  creating  obvious  damage.  The 
descending  register  must  be  accessible 
to  the  post  office  by  a  door  equipped 
with  a  suitable  lock  and  with  provision 
for  a  post  office  seal.  The  requirement 
that  accessibility  to  the  descending 
register  be  restricted  does  not  apply  to 
Computerized  Remote  Postage  Meter 
Resetting  System  electronic  meters  that 
have  no  access  to  the  descending 
register  of  the  meter.  Descending 
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registers  on  this  type  of  meter  are  reset 
electronically  by  coded  input  only.  The 
ascending  register  and  all  other 
components  must  be  so  shielded  as  not 
to  be  accessible  even  when  the  door  is 
open.  The  readings  of  both  registers 
must  be  easily  obtainable  at  any  time 
between  operations,  by  visibility 
through  closed  windows,  by  imprint  on 
tape  or  card,  or  by  a  combination  of  the 
two  methods.  The  construction  of  the 
housing  must  make  it  impossible  to  alter 
the  readings  of  the  ascending  register 
except  by  normal  operation  or 
impossible  to  gain  access  to  the  internal 
components,  except  for  setting  the 
descending  register  under  §  501.20(c), 
without  mutilation. 

(e)  The  printing  die  must  either 
conform  in  design  to  one  already  in  use 
or  be  approved  by  the  Postal  Service. 
The  die  must  include  the  serial  number 
of  the  meter  and  identification  of  the 
manufacturer,  and  the  die  must  be  so 
constructed  or  shielded  that  it  is  not 
practically  possible  without  proper 
registration  in  the  ascending  and 
descending  register  to  obtain  imprints 
h^udulently.  The  die  must  be  attached 
to  the  meter  in  a  manner  (such  as  with 
breakoff  screws)  that  it  is  not  practicable 
to  remove  or  replace  the  die 
fraudulently. 

(f)  The  meter  die  must  include  a 
postmark  to  print  the  name  of  the  city 
and  state  h-om  which  mail  is  dispatched 
and  the  date  of  mailing,  except  as 
specified  by  the  Postal  Service. 
Information  that  must  appear  in  the 
meter  postmark  and  the  location  of  that 
postmark  must  be  as  specified  by  the 
Postal  Service. 

(g)  A  meter  may  be  designed  to  print 
a  meter  slogan  or  ad  plate  to  the  left  of, 
and  next  to,  the  postmark.  The  size  and 
position  of  a  meter  slogan  or  ad  plate 
must  not  interfere  with  or  obscure  the 
meter  stamp  or  postmark,  and  it  must  be 
possible  to  install  the  plate  easily 
without  exposing  the  meter  stamp  die. 
Plates  must  be  made  of  suitable,  durable 
material  that  does  not  soften  or 
disintegrate  while  in  use.  Plates  must  be 
well-fitted  and  so  securely  fastened  to 
the  printing  mechanism  that  they  do  not 
become  loose  or  detached  or  otherwise 
interfere  with  proper  operation  of  a 
meter. 

(h)  The  entire  meter  must  be  of 
sufficiently  solid,  substantial,  and 
dependable  construction  that  protects 
the  Postal  Service  amply  against  loss  of 
revenue  from  fraud,  manipulation, 
misoperation,  or  breakdourn. 

(i)  In  addition  to  the  features  and 
safeguards  above,  electronic  meters 
must: 

(1)  Have  either  nonvolatile  ascending 
and  descending  registers  or  a  solid-state 


memory  that  stores  the  data  for  the 
ascending  and  descending  registers. 
Solid-state  memories  that  rely  on 
applied  voltage  for  memory  retention 
must  be  powered  by  batteries  with  a 
minimum  support  life  of  5  years  from 
the  date  of  battery  renewal  with  no 
external  power  applied  and  with 
sufficient  redundancy  to  be  self- 
checking. 

(2)  Be  able  to  display  the  amounts  in 
both  the  ascending  and  the  descending 
registers  (not  necessarily  at  the  same 
time). 

(3)  Be  able  to  display,  free  from 
accidental  changes,  the  next  amount  of 
postage  to  be  printed. 

(4)  Be  resettable  by  Postal  Service 
employees,  preferably  without 
customized  equipment. 

(5)  Contain  a  fault-detection  device 
for  computational  security  that 
automatically  locks  out  the  meter  and 
prevents  printing  of  additional  postage 
in  the  event  of  malfunction. 

(6)  Meet  Postal  Service  test 
specifications  in  United  States  Postal 
Service  Specification,  Postage  Meters, 
Electronic.  Postal  Service-M-942  (RDC). 
Persons  wanting  to  manufacture 
electronic  meters  may  obtain  a  copy  of 
this  Postal  Service  test  specification 
from  Postal  Service  Headquarters. 

(j)  Auxiliary  equipment  required  for 
the  operation  of  the  meters  must  be  part 
of  the  final  production  models 
submitted  for  Postal  Service  approval. 
Failure  of  the  auxiliary  equipment, 
which  could  cause  malfunction  in  meter 
operation,  is  considered  the  same  as  a 
meter  failure. 

$501.7    Test  plans. 

To  receive  Postal  Service  approval,  a 
postage  meter  must  be  tested. 
Manufacturers  of  electronic  meters  must 
submit  a  detailed  test  plan  to  the  Postal 
Service  for  approval  at  least  60  days 
before  conducting  the  tests.  The  test 
plan  must  include  tests  that,  if  passed 
by  a  meter,  prove  compliance  by  the 
meter  with  all  postal  requirements.  The 
test  plan  must  list  the  parameters  to  be 
tested,  test  equipment,  procedures,  test 
sample  sizes,  and  test  data  formats. 
Also,  the  plan  must  include  detailed 
descriptions,  specifications,  design 
drawings,  schematic  diagrams,  and 
explanations  of  the  purposes  of  all 
special  test  equipment  and  nonstandard 
or  noncommercial  instrumentation. 

§  501 .8    Submission  of  each  model. 
Each  meter  model  proposed  for 
manufacture  must  be  approved  by  the 
Postal  Service  after  testing  at  the 
manufacturer's  expense.  A  preliminary 
working  model  that  meets  the 
specifications  in  §  501.6  may  be 


submitted  for  tentative  approval.  No 
meter  of  any  model  may  be  distributed 
or  used  for  postage  payment  until  a 
complete  unit  made  to  production 
drawings  and  specifications  is 
submitted,  tested,  and  approved,  unless 
authorized  for  preliminary  field  testing. 

S501.9    Security  testing. 

The  Postal  Service  reserves  the  right 
to  require  or  conduct  additional 
examination  and  testing  at  any  time, 
without  cause,  of  any  meter  submitted 
to  the  Postal  Service  for  approval  or 
approved  by  the  Postal  Service  for 
manufacture  and  distribution. 

§501.10    Meter  approval. 

As  provided  in  §  501.13,  the 
manufacturer  has  a  duty  to  report 
security  weaknesses  to  the  Postal 
Service  to  ensure  that  each  meter  model 
and  every  meter  in  service  protects  the 
Postal  Service  against  loss  of  revenue  at 
all  times.  A  grant  of  approval  of  a  model 
does  not  constitute  an  irrevocable 
determination  that  the  Postal  Service  is 
satisfied  with  the  revenue-protection 
capabilities  of  the  model.  After  approval 
is  granted  to  manufacture  and  distribute 
a  meter,  no  change  affecting  the  basic 
features  or  safeguards  of  a  meter  may  be 
made  except  as  authorized  or  ordered  by 
the  Postal  Service  in  writing. 

S  501 . 1 1    Conditions  for  approval. 

(a)  The  Postal  Service  may  require, 
and  reserves  future  rights  to  require, 
that  production  models  of  approved 
meters  be  deposited  with  the  Postal 
Service. 

(b)  The  manufacturer  must  provide 
copies  of  resetting  and  inspection  media 
to  each  licensing  post  office  before 
distribution.  The  contents  of  the  media 
must  explain  how  the  meter  is  reset  and 
describe  any  special  or  unique  features 
of  the  meter.  The  manufacturer  must 
also  provide  a  training  video  for  any     • 
new  metering  product  that  includes  an 
explanation  of  how  the  device  is  reset 
as  well  as  recommended  methods  for 
detecting  evidence  of  tampering. 

(c)  As  a  condition  of  approval,  the 
manufacturer  has  a  continuing 
obligation  to  provide  the  Postal  Service 
with  copies  of  service  manuals  and 
updates  to  setting  instructions.  The 
manufacturer  must  also  promptly 
provide  Retail  Systems  and  Equipment, 
Postal  Service  Headquarters,  with  any 
additional  documentation  on  request. 

(d)  On  request  by  the  Postal  Service, 
additional  meters  must  be  submitted  to 
the  Postal  Service  for  testing,  at  the 
expense  of  the  manufacturer. 
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§  501.12    Suspension  and  revocation  of 
approval. 

(a)  The  Postal  Service  may  suspend 
meter  approval  under  §  501.10  if  the 
Postal  Service  has  probable  cause  to 
believe  that  a  manufacturer's  meter  or 
class  of  meters  poses  an  unreasonable 
risk  to  postal  revenue.  Suspension  of 
approval  to  manufacture  or  distribute  a 
meter  or  class  of  meters  in  whole  or  in 
part  shall  be  based  on  the  potential  risk 
to  postal  revenue.  Before  determining 
whether  approval  of  a  meter  or  class  of 
meters  should  be  revoked,  the 
procedures  in  paragraph  (b)  of  this 
section  shall  be  followed. 

(b)  Suspension -in  all  cases  shall  be  as 
follows: 

(1)  Upon  determination  by  the  Postal 
Service  that  a  meter  poses  an 
unreasonable  risk  to  postal  revenue,  the 
Postal  Service  shall  issue  a  written 
notice  of  proposed  suspension  citing 
deficiencies  for  which  suspension  may 
be  imposed  under  paragraph  (b)(2)  of 
this  section.  The  manufacturer  shall  be 
given  an  opportunity  to  correct 
deficiencies  and  achieve  compliance 
with  all  requirements  within  a  time 
limit  corresponding  to  the  potential  risk 
to  postal  revenue. 

(2)  If  the  Postal  Service  determines 
that  the  manufacturer  has  failed  to 
correct  cited  deficiencies  within  the 
specified  time  limit,  the  Postal  Service 
shall  issue  a  written  notice  setting  forth 
the  facts  and  reasons  for  the  decision  to 
suspend  and  the  effective  date  if  a 
written  defense  is  not  presented  as 
provided  in  paragraph  (c)  of  this 
section. 

(3)  If,  upon  consideration  of  the 
defense  as  provided  in  paragraph  (d)  of 
this  section,  the  Postal  Service  deems 
that  the  suspension  is  warranted,  the 
suspension  shall  remain  in  effect  for  up 
to  90  days  unless  withdrawn  by  the 
Postal  Service,  as  provided  in  paragraph 
(b)(4)(iii)  of  this  section. 

(4)  At  the  end  of  the  90-day 
suspension,  the  Postal  Service  may: 

(i)  Extend  the  suspension  in  order  to 
allow  more  time  for  investigation  or  to 
allow  the  manufacturer  to  correct  the 
problem; 

(ii)  Make  a  determination  to  revoke 
the  approval  of  the  manufacturer's 
meter  or  class  of  meters;  or 

(iii)  Withdraw  the  suspension  based 
on  identification  and  implementation  of 
a  satisfactory  solution  to  the  problem. 
Manufacturer  suspensions  may  be 
withdrawn  before  the  end  of  the  90-day 
period  if  the  Postal  Service  determines 
that  the  manufacturer's  solution  and 
implementation  are  satisfactory. 

(c)  The  manufacturer  may  present  the 
Postal  Service  with  a  written  defense  to 
any  suspension  or  revocation 


determination  within  30  calendar  days 
of  receiving  the  written  notice  (unless  a 
shorter  period  is  deemed  necessary). 
The  defense  must  include  all  supporting 
evidence  and  state  with  specificity  the 
reasons  for  which  the  order  should  not 
be  imposed. 

(d)  After  receipt  and  consideration  of 
the  written  defense,  the  Postal  Service 
shall  advise  the  manufacturer  of  the 
decision  and  the  facts  and  reasons  for  it. 
The  decision  shall  be  effective  on 
receipt  unless  it  provides  otherwise. 
The  decision  shall  also  advise  the 
manufacturer  that  it  may  appeal  that 
determination  within  30  calendar  days 
of  receiving  written  notice  (unless  a 
shorter  period  is  deemed  necessary),  as 
specified  therein.  The  appeal  must 
include  all  supporting  evidence  and 
state  with  specificity  the  reasons  that 
the  manufacturer  believes  that  the 
decision  is  erroneous. 

(e)  An  order  or  final  decision  under 
this  section  does  not  preclude  any  other 
criminal  or  civil  statutory,  common  law, 
or  administrative  remedy  that  is 
available  by  law  to  the  Postal  Service, 
the  United  States,  or  any  other  person 
or  concern. 

§501.13    Reporting. 

(a)  For  purposes  of  this  section, 
"manufacturer"  refers  to  the  authorized 
postage  meter  manufacturer  in  §  501.1 
and  its  foreign  affiliates,  subsidiaries, 
assigns,  dealers,  independent  dealers, 
employees,  and  parent  corporations. 

(b)  Each  authorized  meter 
manufacturer  in  §  501.1  must  submit  a 
preliminary  report  to  notify  the  Postal 
Service  promptly  (in  no  event  more  than 
21  calendar  days  of  discovery  or  21 
calendar  days  from  June  30,  1995)  of  the 
following: 

(1)  All  findings  or  results  of  any 
testing  known  to  the  manufacturer 
concerning  the  seciuity  or  revenue 
protection  features,  capabilities,  or 
failings  of  any  meters  sold,  leased,  or 
distributed  by  the  manufacturer  that 
have  been  approved  for  sale,  lease,  or 
distribution  by  the  Postal  Service  or  any 
foreign  postal  administration;  or  have 
been  submitted  for  approval  by  the 
manufacturer  to  the  Postal  Service  or 
other  foreign  postal  administration(s). 

(2)  All  potential  security  weaknesses 
or  methods  of  meter  tampering  of  the 
meters  that  the  manufacturer  distributes 
of  which  the  manufacturer  knows  or 
should  know,  and  the  meter  or  model 
subject  to  each  method.  These  potential 
security  weaknesses  include  but  are  not 
limited  to  suspected  equipment  defects, 
suspected  abuse  by  a  meter  licensee  or 
manufactiu«r  employee,  suspected 
security  breaches  of  the  Computerized 
Remote  Postage  Meter  Resetting  System, 


occurrences  outside  normal 
performance,  or  any  repeatabie 
deviation  from  normal  meter 
performance  (within  the  same  model 
family  and/or  by  the  same  licensee). 

(c)  Within  45  days  of  the  preliminary 
notification  of  the  Postal  Service  under 
§  501.13(b),  the  manufacturer  must 
submit  a  written  report  to  the  Postal 
Service.  The  report  must  include  the 
circumstances,  proposed  investigative 
procedure,  and  the  anticipated 
completion  date  of  the  investigation. 
The  manufacturer  must  also  provide 
periodic  status  reports  to  the  Postal 
Service  diu-ing  subsequent  investigation 
and,  on  completion,  must  submit  a 
summary  of  the  investigative  findings. 

(d)  The  manufacturer  must  establish 
and  adhere  to  timely  and  efficient 
procedures  for  internal  reporting  of 
potential  security  weaknesses.  The 
manufacturer  is  required  to  submit  a 
copy  of  internal  reporting  procedures 
and  instructions  to  the  Postal  Service  for 
review. 

§  501.14    Administrative  sanction  on 
reporting. 

(a)  Notwithstanding  any  act, 
admission,  or  omission  by  the  Postal 
Service  before  June  30, 1995,  an 
authorized  postage  meter  manufacturer 
may  be  subject  to  an  administrative 
sanction  for  failing  to  comply  with 
§501.13. 

(b)  The  Postal  Service  shall  determine 
all  costs  and  revenue  losses  measured 
from  the  date  that  the  manufacturer 
knew,  or  should  have  known,  of  a 
potential  seciuity  weakness,  including, 
but  not  limited  to,  administrative  and 
investigative  costs  and  documented 
revenue  losses  that  result  from  any 
meter  for  which  the  manufacturer  failed 
to  comply  with  any  provision  in 

§  501.13.  The  Postal  Service  shall 
recover  any  and  all  such  costs  and 
losses  (net  of  any  amount  collected  by 
the  Postal  Service  from  the  licensees  or 
meter  users)  with  interest  by  issuing  a 
written  notice  to  the  manufacturer 
setting  forth  the  facts  and  reasons  on 
which  the  determination  to  impose  the 
sanction  is  based.  The  notice  shall 
advise  the  manufacturer  of  the  date  that 
the  action  takes  effect  if  a  written 
defense  is  not  presented  within  30 
calendar  days  of  receipt  of  the  notice. 

(c)  The  manufacturer  may  present  the 
Postal  Service  with  a  written  defense  to 
the  prof>osed  action  within  30  calendar 
days  of  receipt.  The  defense  miist 
include  all  supporting  evidence  and 
state  with  specificity  the  reasons  for 
which  the  sanction  should  not  be 
imposed. 

(d)  After  receipt  and  consideration  of 
the  defense,  the  Postal  Service  shall 
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advise  the  manufacturer  of  the  decision 
and  the  facts  and  reasons  for  it;  the 
decision  shall  be  effective  on  receipt 
unless  it  provides  otherwise.  The 
decision  shall  also  advise  the 
manufacturer  that  it  may,  within  30 
calendar  days  of  receiving  written 
notice,  appeal  that  determination  as 
specifled  therein. 

(e)  The  manufacturer  may  submit  a 
written  appeal  to  the  Postal  Service 
within  30  calendar  days  of  receipt  of  the 
decision.  The  appeal  must  include  all 
supporting  evidence  and  state  with 
specificity  the  reasons  that  the 
manufacturer  believes  that  the 
administrative  sanction  was  erroneously 
imposed.  The  submission  of  an  appeal 
stays  the  effectiveness  of  the  sanction. 

(f)  The  imposition  of  an 
administrative  sanction  under  this 
section  does  not  preclude  any  other 
criminal  or  civil  statutory,  common  law, 
or  administrative  remedy  that  is 
available  by  law  to  the  Postal  Service, 
the  United  States,  or  any  other  person 
or  concern. 

$  501 . 1 5    Materials  and  workmanship. 

All  meters  must  adhere  to  the  quality 
in  materials  and  workmanship  of  the 
approved  production  model  and  must 
be  manufactured  with  suitable  jigs.  dies, 
tools,  etc.,  to  ensure  proper  maintenance 
and  interchangeability  of  parts. 

§  501 . 1 6    Breakdown  and  endurance 
tasting. 

Each  meter  model  proposed  for 
manufacturing  must  pass  without  error 
or  breakdown  the  following  described 
printing  cycle  endurance  test,  which 
includes  operation  of  the  printing 
mechanism  with  proper  registration  of 
the  selected  postage  value  in  both  the 
ascending  and  descending  registers.  At 
reasonably  frequent  intervals,  the 
manufacturer  must  take  meters  at 
random  from  production  and  subject 
them  to  breakdown  tests  to  make  certain 
that  quality  and  performance  standards 
are  maintained. 

(a)  For  meters  that  operate  at  MO  or 
more  printing  cycles  per  minute — 4 
million  cycles.  For  meters  that  operate 
at  less  than  100  printing  cycles  per 
minute  (and  cannot  be  used 
interchangeably  on  power-base 
machines  that  operate  at  100  or  more 
printing  cycles  per  minute) — 2  million 
cycles. 

(b)  For  multidenomination  and 
omnidenomination  meters,  postage 
value  selection  elements  must  be  tested 
for  one-half  million  operations.  A 
complete  operation  includes  selection  of 
a  value  and  return  to  zero. 


(c)  Balance  register  lockout  operation 
must  be  done  at  the  start  of.  at  intervals 
during,  and  after  the  printing  cycle  test. 

§  501 .1 7    Protection  of  printing  diss  and 
keys. 

During  the  process  of  fabricating  parts 
and  assembling  postage  meters,  the 
manufacturer  must  exercise  due  care  to 
prevent  loss  or  theft  of  keys  or  of 
serially  numbered  postage-printing  dies 
or  component  parts  (such  as 
denomination-printing  dies,  or  auxiliary 
power  supply  and  meter-setting 
equipment  for  electronic  meters)  that 
might  be  used  in  some  manner  to 
defraud  the  Postal  Service  of  revenue. 
All  serially  numbered  printing  dies 
produced  should  be  accounted  for  by 
assembly  into  meters  or  by  evidence  of 
mutilation  or  destruction.  Postage 
printing  dies  removed  from  meters  and 
not  suitable  for  reassembly  must  also  be 
mutilated  so  that  the  dies  cannot  be 
used  or  they  must  be  completely 
destroyed. 

§  501 .1 8    Destruction  of  meter  stamps. 

All  meter  stamps  printed  in  the 
process  of  testing  dies  or  meters  must  be 
collected  and  destroyed  daily. 

S  501 .1 9    inspection  of  new  and  rebuilt 
metsrs. 

All  new  and  rebuilt  meters  must  be 
inspected  carefully  before  leaving  the 
manufacturer's  meter  service  station. 

S  501 .20    Keys  and  setting  equipment 

The  meter  manufacturer  must  furnish 
keys  and  other  essential  equipment  for 
setting  the  meters  to  all  post  offices 
under  whose  jurisdiction  its  meters  are 
licensed  for  use.  These  items  must  be 
protected  and  must  not  be  furnished  to 
persons  not  authorized  by  the  Postal 
Service  to  possess  them.  The  Postal 
Service  shall  maintain  control  over  the 
procurement,  manufacture,  and 
distribution  of  meter  security  seals. 
Manufacturers  must  reimburse  the 
Postal  Service  promptly  for  the  cost  of 
the  seals.  All  costs  associated  with 
meter  security  seals  are  apportioned 
♦wice  axmually  to  the  meter 
manufacturers  by  the  installed  base  of 
each  manufacturer. 

S  501 .21    Distribution  facilities. 

Authorized  manufacturers  must  keep 
adequate  facilities  for  and  records  of  the 
distribution,  control,  and  maintenance 
of  postage  meters.  All  such  facilities  and 
records  are  subject  to  inspection  by 
Postal  Service  representatives. 

§  501 .22    Distribution  controls. 

Each  authorized  postage  meter 
manufacturer  must  do  the  following: 


(a)  Hold  title  permanently  to  all 
meters  of  its  manufacture  except  those 
purchased  by  the  Postal  Service. 

(b)  On  behalf  of  applicants,  transmit 
electronically  copies  of  completed  PS 
Forms  3601-A,  Application  for  a 
License  to  Lease  and  Use  Postage 
Meters,  to  the  designated  Postal  Service 
central  processing  facility. 

(c)  Lease  meters  only  to  parties  that 
have  valid  licenses  issued  by  the  Postal 
Service. 

(d)  Supply  only  those  meter  dogan  or 
ad  plates  that  meet  the  Postal  Service 
requirements  for  suitable  quality  and 
content. 

(e)  (1)  Have  all  meters  set.  sealed  (if 
applicable),  and  checked  into  service  by 
the  appropriate  Postal  Service 
representative  before  delivering  them  to 
licensees.  Meters  must  be  checked  into 
service  at  the  licensing  post  office, 
unless  the  meter  is  serviced  under  the 
on-site  meter-setting  program. 

(2)  The  meter  manufacturer  must 
present  the  meter  and  a  completed  PS 
Form  3601-C,  Postage  Meter 
Installation.  Withdrawal,  or 
Replacement,  to  the  appropriate  Postal 
Service  representative  when  checking  a 
meter  into  service. 

(3)  A  meter  should  show  a  zero  in  the 
descending  register  before  being 
checked  into  service.  If  a  zero  is  not 
shown,  the  initial  payment  must 
include  the  residual  amount  the  locked- 
out  meter  could  not  imprint. 

(0  Notify  Computerized  Remote 
Postage  Meter  Resetting  System 
licensees  of  the  dates  on  which  meter 
examinations  are  due.  and  notify  the 
licensing  post  offices  of  CMRS  meters 
that  have  not  been  reset  during  the 
previous  3  months  and/or  are  due  for  an 
annual  examination.  Resetting 
transactions  must  not  be  completed  by 
the  manufacturer  if  the  meters  are  not 
taken  to  the  post  office  for  examination 
by  the  due  date.  Licensees  who  do  not 
bring  in  their  meters  after  the  initial 
manufacturer  notification  must  be 
approached  again  within  15  days, 
preferably  by  personal  contact.  If  a 
response  is  not  received  within  another 
15  days,  the  Postal  Service  shall  notify 
the  licensee  that  the  meter  is  to  be 
removed  from  service  and  the  meter 
license  revoked,  following  the 
procedures  for  revocation  specified  by 
regulation.  The  Postal  Service  shall 
notify  the  manufacturer  to  remove  the 
meter  from  the  licensee's  location  and 
present  it  to  the  licensing  post  office  to 
be  checked  out  of  service  within  15 

days. 

(g)  Present  meters  to  the  licensing 
post  office  to  be  checked  out  of  service 
if  the  licensee  no  longer  wants  the  meter 
or  if  the  meter  is  to  be  removed  from 


service  for  any  other  reason.  Take  the 
meter  to  the  licensing  post  office  for 
withdrawal,  with  a  completed  PS  Form 
3601-C,  Postage  Meter  Installation, 
Withdrawal,  or  Replacement,  and  copy 
of  the  applicable  PS  Form  3602-A, 
Record  of  Meter  Register  Readings,  or 
equivalent. 

(h)  Retrieve  any  misregistering.  faulty, 
or  defective  meter  and  present  it  to  the 
licensing  post  office  to  have  the  meter 
checked  out  of  service  within  3  business 
days  of  being  notified  by  the  licensee  of 
the  defect.  After  examining  a  meter 
withdrawn  for  apparent  faulty  operation 
affecting  registration,  the  manufacturer 
must  furnish  a  report  explaining  the 
malfunction  to  the  licensing  post  office. 
That  report  must  include  all  applicable 
meter  documentation  and  a 
recommendation  for  the  appropriate 
postage  adjustment,  if  applicable,  as 
follows: 

(1)  Mechanical  meters.  The 
manufacturer's  postage  adjustment 
recommendation  for  a  misregistering 
mechanical  meter  must  be  accompanied 
by  a  refund  request;  a  copy  of  the 
licensee's  PS  Form  3610,  Record  of 
Postage  Meter  Settings,  and  PS  Form 
3602-A,  Record  of  Meter  Register 
Readings,  or  equivalent,  and  the 
manufacturer's  analysis  of  the  licensee's 
recent  mailing  history  supporting  the 
recommended  postage  adjustment. 

(2)  Electronic  meters.  Tne 
manufacturer's  postage  adjustment 
recommendation  for  a  misregistering 
electronic  meter  must  be  accompanied 
by  a  manufacturer-generated  summary 
report  of  the  appropriate  redundant 
electronic  register  memory  readouts  for 
the  meter,  clearly  indicating  the  register 
readings;  a  letter  of  instruction 
explaining  the  summary  report;  a  copy 
of  the  licensee's  PS  Form  3610,  PS  Form 
3602-A,  if  maintained,  and  applicable 
system-generated  register 
documentation  (if  maintained  in  lieu  of 
PS  Form  3602-A);  and  an  explanation  of 
the  meter  malfunction  that  resulted  in 
inaccurate  registration,  if  determined.  If 
a  summary  report  of  the  appropriate 
redundant  electronic  register  memory 
readouts  cannot  be  retrieved,  the 
manufacturer's  recommendation  must 
be  accompanied  by  a  refund  request;  a 
copy  of  the  licensee's  PS  Form  3610.  PS 
Form  3602-A.  and  applicable  system- 
generated  register  documentation  (if  the 
PS  Form  3602-A  is  not  maintained); 
and  the  manufacturer's  analysis  of  the 
licensee's  recent  mailing  history 
supporting  the  recommended  postage 
adjustment. 

(i)  Report  promptly  the  loss  or  theft  of 
any  meter  or  the  recovery  of  any  lost  or 
stolen  meter.  The  manufacturer  must 
provide  notification  by  the  Postal 


Service  with  completing  a  standardized 
lost  and  stolen  meter  incident  report 
notifying  within  30  calendar  days  of  the 
manufacturer's  determination  of  a  meter 
loss,  theft,  or  recovery.  The 
manufacturer  must  complete  all 
preliminary  location  activities  specified 
in  §  501.26  before  submitting  this  report 
to  the  Postal  Service. 

(j)  Provide  the  designated  Postal 
Service  Information  Systems  Service 
Center  (ISSC)  with  a  compatible 
computer  magnetic  tape,  computer 
diskette,  or  electronic  transmission, 
listing  all  licensee  meters  in  service,  at 
the  close  of  business  each  postal 
quarter.  Include  in  each  file  record  the 
meter  serial  number,  model  number,  the 
user's  name  and  address,  the  date  that 
the  meter  was  placed  in  service,  and  the 
ZIP  Code  or  finance  number  of  the 
licensing  post  office.  Manufacturers  are 
responsible  for  reconciling  differences 
and  keeping  accurate  records.  This 
reporting  includes  reconciliation  of 
differences  with  licensing  post  offices 
by  the  manufacturer's  branches  or 
dealers,  which  results  from  meters  that 
are  not  in  Postal  Service  or 
manufacturer  records. 

(k)  Keep  at  manufacturer's 
headquarters  a  complete  record  by  serial 
number  of  all  meters  manufactured, 
showing  all  movements  of  each  from  the 
time  that  the  meter  is  produced  until  it 
is  scrapped,  and  the  reading  of  the 
ascending  register  each  time  the  meter 
is  checked  into  or  out  of  service  through 
a  post  office.  These  records  must  be 
available  for  ins(}ection  by  Postal 
Service  officials  at  any  time  during 
business  hours.  These  records  must  be 
destroyed  3  years  after  the  meter  is 
scrapped. 

(1)  Cancel  a  lease  agreement  with  any 
lessee  whose  meter  license  is  revoked 
by  the  Postal  Service,  remove  the  meter 
within  15  calendar  days,  and  have  the 
meter  checked  out  of  service. 

(m)  Promptly  remove  from  service  any 
meter  that  the  Postal  Service  indicates 
should  be  removed  from  service.  When 
a  meter  license  is  canceled,  all  meters  in 
use  by  the  licensee  must  be  removed 
from  service. 

(n)  Keep  a  permanent  record  by  serial 
number  of  all  meter  keys  issued  to 
postmasters,  as  well  as  those  sections  of 
the  manufacturer's  establishment  in 
which  their  use  of  the  keys  is  essential, 
preferably  in  the  form  of  signed  receipt 
cards.  The  record  must  include  the  date, 
location,  and  details  of  any  loss,  theft, 
or  recovery  of  such  keys. 

(o)  Examine  each  meter  withdrawn 
from  service  for  failure  to  record  its 
operations  correctly  and  accurately,  and 
report  to  the  Postal  Service  the 


mechanical  condition  or  tault  that 
caused  the  failure. 

(p)  Provide  monthly  the  designated 
ISSC  with  a  compatible  computer  tape 
of  lost  or  stolen  meters.  The  file  is  due 
on  the  first  of  each  month  (for  the 
preceding  month's  activity). 

(q)  Take  reasonable  precautions  in  the 
transportation  and  storage  of  meters  to 
prevent  use  by  unauthorized 
individuals.  Manufacturers  must  ship 
all  meters  by  Postal  Service  registered 
mail  unless  given  written  permission  by 
the  Postal  Service  to  use  another  carrier. 
The  manufacturer  must  demonstrate 
that  the  alternative  delivery  carrier 
employs  security  procedures  equivalent 
to  those  for  registered  mail. 

(r)  Affix  to  all  meters  both  a 
cautionary  label  providing  the  meter 
user  with  basic  reminders  on  leasing, 
meter  movement,  and  misuse  and  a 
barcoded  label  containing  a  barcoded 
representation  of  the  meter  serial 
niunber. 

(1)  The  cautionary  label  must  be 
placed  on  all  meters  in  a  conspicuous 
and  highly  visible  location.  Words 
printed  in  capital  letters  should  be 
emphasized,  preferably  printed  in  red. 
The  minimum  width  of  the  label  should 
be  3.25  inches,  and  the  minimum  height 
should  be  1.75  inches.  The  label  should 
read  as  follows: 

RENTTED  POSTAGE  MEMBER— NOT  FOR 
SALE 

PROPERTY  OF  [NAME  OF 
MANUFACTURER! 

Use  of  this  meter  is  permissible  only  under 
U.S.  Postal  Service  license.  Call  {Name  of 
Manufecturerl  at  (800)  «#«-«*«*  to 
relocate/return  this  meter. 

WARNING!  METER  TAMPERING  IS  A 
FEDERAL  OFFENSE. 

IF  YOU  SUSPECT  METER  TAMPERING. 

CALL  POSTAL  INSPECTORS  AT  1-800-       ** 
654-8896  OR  (202)  484-5480. 

REWARD  UP  TO  S50.000  for  information 
leading  to  the  conviction  of  any  person 
who  misuses  postage  meters  resulting  in 
the  Postal  Service  not  receiving  correct 
p>ostage  payments. 

(2)  The  barcode  label  must  be  placed 
near  the  stamped  serial  number  and 
must  meet  these  specifications:  Code  3 
of  9.  ten  digits  long,  with  the  first  two 
digits  being  the  manufacturer  code  (01 — 
Ascom  Hasler.  02 — ^Pitney  Bowes.  03 — 
Francotyp-Postalia.  04 — Friden 
Neopost)  and  the  next  eight  digits  being 
the  meter  serial  number,  zero-filled, 
right-justified.  Additional  barcode  digits 
may  be  used  for  manufecturer  purposes 
if  the  Postal  Service  is  notified  of  the 
information  to  be  encoded  thereby. 
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(3)  Exceptions  to  the  formatting  of 
required  labeling  are  determined  on  a 
case-by-case  basis.  Any  deviation  from 
standardized  meter  labeling 
requirements  must  be  approved  in 
writing  by  the  Postal  Service. 

§  501 .23    Administrative  sanction. 

(a)  "Meter"  for  purposes  of  this 
section  means  any  postage  meter 
manufactured  by  an  authorized  postage 
meter  manufacturer  under  §  501.1  that  is 
not  owned  or  leased  by  the  Postal 
Service. 

(b)  An  authorized  manufacturer  that, 
without  just  cause,  fails  to  conduct  or 
perionn  adequately  any  of  the  controls 
in  §  501.22,  to  follow  standardized  lost 
and  stolen  meter  incident  reporting  in 
§  501.26.  or  to  conduct  any  of  the 
inspections  required  by  §  501.25  in  a 
timely  fashion  is  subject  to  an 
administrative  sanction  based  on  the 
investigative  and  administrative  costs 
and  documented  revenue  losses  (net  of 
any  amount  collected  by  the  Postal 
Service  from  the  licensee  or  meter  user) 
with  interest  per  occurrence  measured 
from  the  date  on  which  the  cost  and/ or 
loss  occurred,  as  determined  by  the 
Postal  Service.  Sanctions  shall  be  based 
on  the  costs  and  revenue  losses  that 


result  from  the  manufacturer's  failure  to 
comply  with  these  requirements. 

(c)  The  Postal  Service  may  impose  an 
administrative  sanction  under  this 
section  by  issuing  a  written  notice  to  the 
manufacturer  setting  forth  the  facts  and 
reasons  on  which  the  determination  to 
impose  the  sanction  is  based.  The  Postal 
Service  shall  determine  all  costs  and 
losses.  The  notice  shall  advise  the 
manufacturer  of  the  date  that  the  action 
shall  take  effect  if  a  written  defense  is 
not  presented  within  30  calendar  days 
of  receipt  of  the  notice. 

(d)  The  manufacturer  may  present  to 
the  Postal  Service  a  written  defense  to 
the  proposed  action  within  30  calendar 
days  of  receipt  of  the  notice.  The 
defense  must  include  all  supporting 
evidence  and  state  with  specificity  the 
reasons  for  which  the  sanction  should 
not  be  imposed. 

(e)  After  receipt  and  consideration  of 
the  written  defense,  the  Postal  Service 
shall  advise  the  manufacturer  of  the 
decision  and  the  facts  and  reasons  for  it. 
The  decision  shall  be  effective  on 
receipt  unless  it  provides  otherwise. 

(f)  The  manufacturer  may  submit  a 
written  appeal  of  the  decision  within  30 
calendar  days  of  receiving  the  decision, 
addressed  to  the  manager  of  Retail  and 


Customer  Service.  Postal  Service 
Headquarters.  The  appeal  must  include 
all  supporting  evidence  and  state  with 
specificity  the  reasons  that  the 
manufacturer  believes  that  the 
administrative  sanction  was  erroneously 
imposed.  The  submission  of  an  appeal 
stays  the  effectiveness  of  the  sanction. 

(g)  The  imposition  of  an 
administrative  sanction  under  this 
section  does  not  preclude  any  other 
criminal  or  civil  statutory,  common  law. 
or  administrative  remedy  that  is 
available  by  law  to  the  Postal  Service, 
the  United  States,  or  any  other  person 
or  concern. 

S  501 .24    Mater  reptac«(n«f>t 

The  manufacturer  must  keep  its 
postage  meters  in  proper  operating 
condition  for  licensees  by  replacing 
them  when  necessary  or  desirable  to 
prevent  mechanical  breakdown. 

§501.25    inspection  of  meters  in  use. 

(a)  The  manufacturer  must  have  all  its 
meters  in  service  with  licensees 
inspected  according  to  the  following 
schedule.  A  high-volume  mailer  is 
defined  as  one  who  has  annual  metered 
postage  in  excess  of  $12,000. 

BILUNO  CODE  7710-12-P 


IMeter  Type 

Monthly 

Quarterly 

Semiannually 

Annually 

Mechanical 

Special 
Circumstances 

High-volume 

Licensees  Using 

System  Meters 

Other 

Licensees 

Using  System 

Meters 

Stand- Alone 
Meters 

Electronic 

Special 
Circumstances 

; 

High-Volume 
Licensees 

Using 

Non-CMRS 

System  Meters 

All  CMRS  ana 

Other 

Electronic 

Meters 
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(b)  Manufacturer  inspections  must  be 
sufficiently  thorough  to  determine  that 
each  meter  is  clean,  in  proper  operating 
condition,  and  recording  its  operations 
correctly  and  accurately.  The 
manufacturers  must: 

(1)  Compare  the  meter  serial  number 
on  the  meter  with  the  serial  number  on 
the  source  document  (manufacturer's 
records). 

(2)  Record  the  ascending  and 
descending  register  readings  and 
calculate  the  total  readings.  Record  the 
locking-seal  identification  number. 

(3)  Obtain  the  licensee's  PS  Form 
3602-A.  Record  of  Meter  Register 
Readings,  or  equivalent,  and  a  copy  of 
the  most  recent  PS  Form  3603.  Receipt 
for  Postage  Meter  Setting,  and  verify  the 
control  total  after  the  last  setting  with 


the  control  total  calculated  during  the 
proof-of-register  procedure. 

(4)  Verify  the  accuracy  of  postage 
selection,  denomination  indicator 
wheels  or  electronic  display,  and 
denomination  printing  wheels  following 
the  proof  of  registers  by  printing  a  .00 
meter  stamp  and  then  comparing  the 
register  readings  with  the  recorded 
register  readings. 

(5)  Check  to  determine  that  the  post 
office  locking  seal  is  in  place  and 
properly  sealed  and  that  the  seal  vrire  is 
properly  wound  and  tightly  gripped  by 
the  seal- locking  mechanism,  and  tightly 
pulled  up  to  the  lock  cover  or  post. 
Ensure  that  the  locking-seal 
identification  number  matches  the  seal 
number  recorded  at  the  time  of  the  last 
meter  resetting. 


(6)  Check  to  determine  that  the  lock 
cover  properly  protects  the  lock  and  has 
not  been  loosened,  bent,  or  tampered 
with. 

(7)  Complete  the  following,  as 
applicable  to  the  specific  meter  model: 

(i)  Check  to  ensure  that  the  meter  fits 
properly  on  the  meter  base. 

(ii)  Check  all  breakoff  screws  to 
determine  that  no  screw  is  missing  or 
loose  or  shows  signs  of  removal. 

(iii)  Operate  the  dater  and  meter  ad 
selector  dials  to  test  the  dater,  postmark 
die.  and  meter  ad  plate. 

(iv)  Check  the  alignment  and 
condition  of  engraving  on  the 
denomination  printing  wheels,  when 
.visible. 

(v)  Check  the  descending  register  door 
for  damage,  pry  marks,  or  scarring. 


Make  certain  that  the  door  cannot  be 
opened  without  unlocking  it. 

(vi)  Examine  the  meter  drum  for 
damage,  pry  marks,  or  scarring. 

(vii)  Examine  the  meter  cover  for  pry 
marks  or  scarring  near  the  post  office 
lock  or  breakoff  screws,  any  drilled 
holes,  or  any  signs  of  attempted  entry 
into  the  internal  mechanism  of  the 
meter. 

(viii)  Examine  the  meter  stamp  die  for 
excessive  wear,  damage,  breakage,  or 
scars  from  prying,  and  the  postage  die 
retaining  screws  for  signs  of  wear  to 
ensure  that  none  is  missing  or  shows 
signs  of  removal. 

(ix)  Check  the  register,  counter,  and 
display  windows  for  breakage  or 
cloudiness. 

(x)  Obtain  the  signature  of  the 
licensee  to  show  that  a  meter  inspection 
has  taken  place. 

(8)  Report  immediately  to  the 
licensee's  licensing  postmaster  any 
irregularity  in  the  operation  of  the  meter 
or  sign  of  improper  use,  and  take  steps 
to  replace  or  remove  the  meter. 

§501.26    IMeters  not  located. 

Upon  learning  that  one  or  more  of  its 
postage  meters  in  service  cannot  be 
located,  the  manufacturer  must 
undertake  reasonable  efforts  to  locate 
the  meters  by  following  a  series  of 
Postal  Service-specified  actions 
designed  to  locate  the  meters.  If  these 
efforts  are  unsuccessful  and  a  meter  is 
determined  to  be  lost  or  stolen,  the 
manufacturer  must  notify  the  Postal 
Service  within  30  days  by  submitting e 
Lost  and  Stolen  Meter  Incident  Report. 

(a)  If  a  licensee  cannot  be  located,  the 
manufacturer  must,  at  a  minimum, 
complete  the  following  actions: 

(1)  Call  the  licensee's  last  known 
telephone  number. 

(2)  Call  directory  assistance  for  the 
licensee's  new  telephone  number. 

(3)  Contact  the  licensee's  local  post 
office  for  current  change  of  address 
information. 

(4)  Contact  the  local  post  office  for  a 
copy  of  the  applicable  PS  Form  3610 
and  PS  Form  3601-C.  Verify  the 
location  of  the  meter  or  licensee 
currently  maintained  in  those  meter 
records. 

(5)  Contact  the  rental  agency 
responsible  for  the  property  where  the 
licensee  was  located,  if  applicable. 

(6)  Visit  the  licensee's  last  known 
address  to  see  whether  the  building 
superintendent  or  a  neighbor  knows  the 
meter  licensee's  new  address. 

(7)  Check  the  centralized  meter 
inspection  file  for  change  of  address 
notation. 

(8)  Mail  a  certified  letter  with  return 
receipt  to  the  licensee  at  the  last  known 


address  with  the  notation  "Forwarding 
and  Address  Correction  Requested." 

(9)  If  new  address  information  is 
obtained  during  these  steps,  any 
scheduled  meter  inspections  must  be 
completed  promptly. 

(b)  If  a  meter  is  reported  to  be  lost  or 
stolen  by  the  licensee,  the  manufacturer 
must,  at  a  minimum,  complete  the 
following  actions: 

(1)  Ensure  that  the  meter  licensee  has 
filed  a  police  report  and  that  copies 
have  been  provided  to  the  appropriate 
Inspection  Service  Contraband  Postage 
Identification  Program  (CPIP)  specialist. 

(2)  Withhold  issuance  of  a 
replacement  meter  until  the  missing 
meter  has  been  properly  reported  to  the 
police  and  to  the  appropriate  Inspection 
Service  CPIP  specialist. 

(c)  If  the  manufacturer  later  learns 
that  the  meter  has  been  located  and/or 
recovered,  the  manufacturer  must 
update  lost  and  stolen  meter  activity 
records,  inspect  the  meter  promptly, 
initiate  a  postage  adjustment  or  transfer 
if  appropriate,  and  check  the  meter  out 
of  service  if  a  replacement  meter  has 
been  supplied  to  the  meter  licensee. 

(d)  If  a  meter  reported  to  the  Postal 
Service  as  lost  or  stolen  is  later  located, 
the  manufacturer  is  responsible  for 
submitting  a  new  Lost  and  Stolen  Meter 
Incident  Report  that  references  the 
initial  report  and  outlines  the  details  of 
how  the  meter  was  recovered.  This 
report  must  be  submitted  to  the  Postal 
Service  within  30  days  of  recovery  of 
the  meter.  The  meter  manufacturer  is 
also  responsible  for  purging  lost  and 
stolen  meter  reports  that  are  provided 
on  a  periodic  basis  to  the  Postal  Service 
ISSC  for  those  meters  that  have  been 
recovered. 

(e)  Any  authorized  manufacturer  that 
fails  to  comply  with  standardized  lost 
and  stolen  reporting  procedures  and 
instructions  is  subject  to  an 
administrative  sanction  under  §  501.23, 
as  determined  by  the  Postal  Service. 

§  501 .27    Repair  of  internal  mechanism. 
Repair  or  reconditioning  of  meters 
involving  access  to  internal  mechanisms 
must  be  done  only  within  a  factory  or 
suitable  meter  repair  department  imder 
the  manufacturer's  direct  control  and 
supervision.  Meters  must  be  checked 
out  of  service  by  the  post  office  of 
setting  before  they  are  opened  or 
internal  repairs  are  undertaken. 

§  501 .28    Computerized  remote  postage 
meter  resetting. 

(a)  Description.  The  Computerized 
Remote  Postage  Meter  Resetting  System 
(CMRS)  permits  postal  licensees  using 
specially  designed  postage  meters  to 
reset  their  meters  at  their  places  of 


business  via  telephonic 
communications.  Authorized  meter 
manufacturers  that  offer  CMRS  services 
are  known  as  meter  resetting  companies 
(MRCs).  To  reset  a  meter,  the  licensee 
telephones  the  MRC  and  provides 
identifying  data.  Before  proceeding  with 
the  setting  transaction,  the  MRC  must 
verify  the  data  and  ascertain  frx}m  its 
own  files  whether  the  licensee  has 
sufficient  funds  on  deposit  with  the 
Postal  Service.  If  the  funds  are  available 
or  the  manufacturer  opts  to  provide  a 
funds  advance  in  accordance  with 
paragraph  (b)(5)  of  this  section,  the  MRC 
mav  complete  the  setting  transaction. 
(d)  Deposits  with  the  Postal  Service. 
(1)  Deposits  in  the  Postal  Service  Fund 
at  Treasury  are  backed  in  full  faith  and 
credit  by  the  U.  S.  Treasury. 

(2)  A  CMRS  licensee  is  required  to 
have  funds  available  on  depK)sit  with  the 
Postal  Service  before  resetting  a  meter  or 
the  manufacturer  may  opt  to  provide  a 
funds  advance  in  accordance  with 
paragraph  (b)(4)  of  this  section.  The 
details  of  this  deposit  requirement  are 
covered  within  the  Acknowledgment  of 
Deposit  Requirement  document.  By 
signing  this  document,  the  licensee 
agrees  to  transfer  funds  to  the  Postal 
Service  through  a  lockbox  bank,  as 
specified  by  the  MRC,  for  the  purpose 
of  prepayment  of  postage.  The  MRC 
representative  must  provide  all  new 
CMRS  licensees  with  this  document 
when  a  new  account  is  established.  The 
document  must  be  completed  and 
signed  by  the  licensee  and  sent  to  the 
licensing  post  office  by  the  MRC. 

(3)  The  MRC  is  required  to 
incorporate  the  following  language  into 
its  meter  rental  agreements: 

Acknowledgment  of  Deposit  Requirement 

By  signing  this  meter  rental  agreement,  you 
represent  that  you  have  read  the 
Acknowledgment  of  Deposit  Requiremeat 
and  are  familiar  with  its  terms.  You  agree 
that,  upon  execution  of  this  Agreement 
with  [the  MIK^I,  you  will  also  be  bound  by 
all  terms  and  conditions  of  the 
Aclmowledgment  of  Deposit  Requirement, 
as  it  may  be  amended  from  time  to  Ume. 

(4)  The  licensee  is  permitted  to  make 
deposits  in  one  of  three  ways:  check, 
electronic  funds  transfer  (or  wire 
transfer),  or  automated  clearinghouse 
(ACH)  transfer.  These  deposits  are  to  be 
processed  by  the  lockbox  bank.  The 
lockbox  bank  must  wire  daily  all 
available  balances  to  the  Postal  Service. 

(5)  If  the  MRC  chooses  to  ofi^er 
advancement  of  funds  to  licensees,  the 
MRC  is  required  to  maintain  a  deposit 
with  the  Postal  Service  equal  to  at  least 
1  day's  average  funds  advanced.  The 
total  amount  of  funds  advanced  to 
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licensees  on  any  given  day  may  not 
exceed  the  amount  the  manufacturer  has 
on  deposit  with  the  Postal  Service.  The 
MRC  is  not  authorized  to  perform 
settings  in  excess  of  the  Hcensee's 
balance  in  any  other  circumstance.  The 
Postal  Service  shall  not  be  liable  for  any 
payment  made  by  the  MRC  on  behalf  of 
a  licensee  that  is  not  reimbursed  by  the 
licensee  because  the  MRC  is  solely 
responsible  for  the  collection  of 
advances. 

(c)  Revenue  protection.  The  Postal 
Service  shall  conduct  p)eriodic 
assessments  of  the  revenue  protection 
safeguards  of  each  MRC  system  and 
shall  reserve  the  right  to  revoke  an 
MRC's  authorization  if  the  CMRS 
system  does  not  meet  all  requirements 
set  forth  by  the  Postal  Service.  In 
addition,  the  Postal  Service  shall  reserve 
the  right  to  suspend  the  operation  of  the 
MRC  for  any  serious  operational 
deficiency  that  is  likely  to  result  in  the 
loss  of  funds  to  the  Postal  Service  as 
provided  in  §501.12. 

(d)  Equipment.  The  meters  used  in  the 
computerized  resetting  system  must 
conform  to  the  specifications  in  §  501.6. 
They  must  be  tested  under  §  501.7  and 
conform  to  the  safeguards,  distribution, 
and  maintenance  requirements  of 

§§  501.15  through  501.23  to  protect  the 
Postal  Service  against  loss  of  revenue 
from  fraud,  manipulation,  misoperation. 
or  breakdown. 

(e)  Financial  operation.  (1)  Before  the 
Postal  Service's  selection  of  a  lockbox 
provider,  the  MRC  must  establish  a 
lockbox  account  in  the  name  of  the 
Postal  Service  at  a  bank  or  banks 
approved  by  the  Postal  Service  to 
handle  the  deposits  of  licensees.  The 
MRC  must  make  arrangements  with 
such  banks  under  which  the  banks  are 
to  inform  the  manufacturer  of  the 
amounts  of  Ucensee  funds  received  each 
banking  day. 

(2)  The  Postal  Service  lockbox  bank 
processes  the  CMRS  deposits  daily, 
consolidates  the  data,  and  performs  a 
direct  file  transmission  to  each  MRC. 
The  daily  deposit  processing  cutoff 
times  and  the  automated  file 
transmission  times  are  coordinated 
independently  with  each  of  the  MRCs. 


Manufacturers  must  ensure  that  their 
data  center  computers  are  programmed 
to  reflect  each  licensee  deposit  and  track 
all  licensee  activity. 

(3)  The  MRC  must  require  each 
licensee  that  requests  meter  resetting  to 
provide  the  meter  serial  number,  the 
licensee  account  number,  and  the 
meter's  ascending  and  descending 
register  readings.  The  manufacturer 
must  verify  that  the  information 
provided  to  the  licensee  is  consistent 
with  its  records.  The  MRC  must  also 
verify  that  there  are  sufficient  funds  in 
the  licensee's  account  to  cover  the 
postage  setting  requested  before 
proceeding  with  the  setting  transaction 
(unless  the  manufacturer  opts  to  provide 
the  licensee  a  funds  advance). 
Immediately  following  each  such 
resetting,  the  MRC  must  charge  the 
licensee's  account  for  the  amount  of  the 
postage  reset.  After  the  completion  of 
each  transaction,  the  manufacturer  must 
promptly  provide  the  licensee  with  a 
statement  documenting  the  transaction 
and  the  balance  remaining  in  the 
licensee's  account.  As  an  alternative,  the 
manufacturer  may  provide  a  statement 
monthly  that  docvunents  all  transactions 
for  the  period  and  that  shows  the 
balance  in  the  licensee's  account  after 
each  transaction. 

(4)  Each  banking  day.  the  lockbox 
bank  is  to  transfer,  by  10  a.m.  local  time, 
amounts  payable  to  the  Postal  Service 
from  the  transactions  during  the 
previous  day  to  a  designated  Federal 
Reserve  Bank.  The  MRC  must  maintain 
hcensee  service  activity  data  to  accept 
and  respond  to  inquiries  from  licensees 
concerning  the  status  of  their  payments. 
The  lockbox  bank  must  provide  the 
MRCs  with  a  nationwide,  toll-fr«e 
telephone  number  for  licensee  service. 
The  Postal  Service  lockbox  bank  must 
assign  a  dedicated  senior  level  licensee 
service  representative  to  handle  all 
inquiries  and  investigations. 

(5)  The  Postal  Service  requires  that 
the  MRCs  publicize  to  all  CMRS 
licensees  the  following  payment  options 
(listed  in  order  qf  preference): 

(i)  Automated  clearinghouse  (ACH) 
debits/credits. 

(ii)  Electronic  funds  transfers  (wire 
transfers). 


(iii)  Checks. 

(6)  Licensee  check  deposits  must  be 
mailed  to  a  predetermined  post  office 
box  address  specified  by  the  lockbox 
bank  and  accompanied  by  a  preencoded 
deposit  ticket.  The  Postal  Service 
provides  CMRS  customers  with  deposit 
tickets  for  inclusion  with  check 
payments.  At  the  time  a  new  account  is 
opened,  a  licensee  not  possessing  a 
preencoded  deposit  slip  must  present 
the  initial  payment  to  the  MRC 
representative  who  in  turn  assigns  the 
licensee  a  new  account  number  and 
manually  prepares  a  deposit  ticket  to  be 
mailed  to  the  lockbox  bank  for 
processing. 

(7)  If  a  licensee  prefers  to  use  a 
payment  form  other  than  a  check,  the 
licensee  must  contact  the  MRC 
representative  for  instructions,  and  the 
MRC  must  provide  the  licensee  with  the 
appropriate  information  regarding  the 
use  of  ACH  debits/credits  and  electronic 
funds  transfers  (wire  transfers). 

(8)  Returned  checks  and  ACH  debits 
are  the  responsibility  of  the  Postal 
Service.  In  the  case  of  a  returned  check, 
the  Postal  Service  lockbox  bank,  after  an 
automatic  second  presentment,  advises 
the  MRC  of  the  account  in  question  so 
that  the  MRS  data  file  can  be  locked. 
The  MRC  must  lock  the  licensee 
account  immediately  so  that  the 
licensee  is  unable  to  reset  the  meter 
until  the  Postal  Service  receives 
payment  in  full  for  the  check  returned. 
The  lockbox  bank  provides  collection 
services  for  returned  checks  on  behalf  of 
the  Postal  Service.  The  Postal  Service 
lockbox  bank  notifies  the  MRC  once  this 
item  is  paid.  The  MRC  then  releases  the 
account  for  activity. 

(f)  Refunds.  The  Postal  Service  issues 
a  refund  to  a  licensee  for  any  unused 
postage  in  a  meter.  Refunds  of  licensee 
balances  maintained  by  the  Postal 
Service  in  the  Postal  Service  fund  are 
intended  to  be  made  directly  to  the 
licensee  by  the  lockbox  bank  within  48 
hoiu^  after  receipt  of  a  licensee's 
request. 

(g)  Reports.  The  manufacturer  must 
provide  reports  according  to  the 
following  schedule: 


Report  description 

Content 

Frequency 

Medium 

MRC  CMRS  Daily  Activity  Report 

Summary  of  Business  Activity 

ZIP  Code  of  Licensing  Post  Office; 
Amount  of  Resettings. 

Customer  ID;  ZIP  Code;  Amount  of  Re- 
fund. 

Customer  ID;  ZIP  Code;  Anxxjnt  of 
Funds  Advanced. 

Daily 

Postal  Accounting  Period 

Daily  {by  request  only)  .„ 

Daity  (by  request  only)  

Paper  (fac- 
simile). 
Electronic. 

Paper. 

Paper. 

Revenue  Allocation  Report 

Postage  Refunds  Report  ...„ 

Funds  Advarwed  Report 

(h)  Inspection  of  records  and 
facilities.  The  manufacturer  must  make 
its  facilities  that  handle  the  operation  of 
the  computerized  resetting  system  and 
all  records  about  the  operation  of  the 
system  available  for  inspection  by 


representatives  of  the  Postal  Service  at 

all  reasonable  times. 

Stanley  F.  Mires, 

Chief  Counsel,  Legislative. 

Note:  The  following  rep>ort  and  Postal 
Service  forms  are  published  for  informaUon 


only  and  will  not  be  codified  in  the  Code  of 
Federal  Regulations. 
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Exhibit  A 


Lost  and  Stolen  Meter  Incident  Report 

(To  be  filed  wrthin  30  days  of  determining  that  a  meter  is  lost,  stolen,  or  recovered) 


1 .  Report  code: 

2.  Report  number 

3.  Report  date: 

4.  Occurrence  date: 

5.  Manufacturer's  code: 

6.  Meter  serial  number 

7.  Model  number: 

8.  Licensing  post  office  finance  number: 

9.  Meter  license  number: 

A.  Administrative  Details 

10.  Accountable  district/branch/dealer 


11.  Complete  address  (including  ZIP+4): 

12.  Complete  name  and  last  known  address  of  licensee: 

13.  Indicate  whether  the  licensee  is  a  third-party  mailer 

14.  Police  report  number,  if  stolen: 

Note-  For  stolen  meters,  a  copy  of  the  applicable  police  report  must  be  attached  to  the  stolen 
report.   For  recovered  meters,  a  copy  of  the  original  lost  or  stolen  report  must  be  attached  to 
the  recovery  report. 

15.  Name,  precinct,  and  address  of  applicable  police  department: 


16.  For  lost  or  stolen  meters: 

Last  known  register  readings: 
Ascending: 
[Descending: 
Seal  number 
Date  of  last  setting: 

Date  of  last  manufacturer's  inspection: 

17.  For  found  or  recovered  meter 

Reference  initial  report  number 
Meter  date  reading  at  time  of  recovery. 


Lost  and  Stolen  Meter  Incident  Report  [DRAFT] 
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B.  Circumstances 


18.  Details  of  loss  or  recovery  (include  time,  place,  name  of  indivklual  who  reported  incident, 
and  all  pertinent  facts): 


1 9.  Indkiate  any  history  of  other  meters  reported  as  lost  or  stolen  by  this  customer  and  attach 
all  reports  relating  to  these  instances: 


C.  Report  Distribution 

Concun-ent  distribution  of  this  report  must  be  made  to  the  Iteensing  post  office  and  the 
applcable  Inspection  Servrce  Contraband  Postage  Identification  Program  (CPIP)  specialist. 

20.  Name  and  address  of  Sensing  post  offrce: 


21.  Name  and  address  of  applicable  Inspection  Service  CPIP  specialist: 


D.  Report  Certification 

The  following  certify  that  this  report  was  accurately  completed  and  submitted  after  the  actions 
specified  in  39  CFR  501.26  were  followed: 

22.  Printed  name  and  signature  of  person  completing  the  report: 


23.  Printed  name  and  signature  of  supervisor 


The  submission  of  false,  fictitious,  or  fraudulent  statements  can  result  in  imprisonment 
of  up  to  5  years  and  a  fine  of  up  to  $10,000  (18  U.S.C.  1001). 

Failure  to  report  a  lost  or  stolen  meter  according  to  standardized  reporting  procedures 
outlined  in  39  CFR  501^6  and/or  39  CFR  501.22  can  result  in  an  administrative  sanction. 
Additionally,  lost  and  stolen  meter  activity  reports  must  be  submitted  upon  locating  or 
recovering  a  meter  that  has  been  reported  as  lost  or  stolen.  The  submission  of  a  lost 
and  stolen  meter  activity  report  does  not  relinquish  the  manufacturer's  responsibility  to 
update  input  for  the  national  computerized  quarterly  lost  and  stolen  report. 
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Missing  Meters  Required  Actions 
(39  CFR  501.26) 

If  a  meter  licensee  cannot  t>e  located,  do  the  following: 

1.  Call  licensee's  last  known  telephone  number. 

2.  Call  directory  assistance  for  new  telephone  nunnber. 

3    Contact  local  post  office  for  current  change  of  address  information. 

4.  Contact  local  post  office  for  a  copy  of  Form  3610  and  Form  3601 -C  for  indication  of  new 

address. 

5.  Contact  rental  agency  responsible  for  property  where  licensee  was  located. 

6.  Visit  licensee's  last  known  address  to  determine  whether  building  superintendent  or  a 
neighbor  knows  licensee's  new  address. 

7.  Check  centralized  meter  inspection  file  for  change  of  address  notation. 

8.  Mail  a  certified  letter  with  retum  receipt  to  licensee  at  last  known  address,  and  add  notation 
"FoPArarding  and  Address  Correction  Requested"  on  the  envelope. 

If  a  meter  licensee  reports  a  lost  or  stolen  meter,  do  the  following: 

1.  Ensure  that  meter  licensee  has  filed  a  police  report  and  that  copies  have  been  provided  to 
appropriate  Contraband  Postage  Identification  Program  (CPIP)  postal  inspector. 

2.  Do  not  issue  a  replacement  meter  without  ensuring  that  missing  meter  has  been  properly 
reported  to  police  and  to  Inspection  Service. 
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ExhIbttB 


U.S.  Postal  Service 
Application  for  a  License  to  Lease  and  Use  Postage  Meters 

(Complete  and  submit  original  signed  form  to  the  post  offk:e  wtiere  metered  mail  will  be 

deposited.) 


Post  Offk»  Where  Mail  to  Be  Deposited: 
Name: 


State: 


ZIP  Code: 


A.  Applicant 


1 .    Business  Name: 


2.  Telephone:  J )_ 


3.  Corporate  Business  Customer  Informatwn  System  (CBCIS)  N\jmber(if  known): 

4.  Business  Tax  identification  Number 

5.  Corporate  Business  Agent  (if  applicable):  


6.  Federal  Agency  Code  (for  U.S.  official  mail  [penalty  indicia]) 

7.  Mailing  Address  (delivery): 

Address: 

City: 


State: 


ZIP+4: 


Fax  Number: 


8.    Physical  Street  Address  (if  mailing  address  is  a  post  offide  box  or  different  fmm  above): 


City: 


State: 


ZIP+4: 


B.  Business  Profile 

1 .  Company's  primary  busir^ess  function: 

2.  Give  us  your  best  estimate  of  postage  usage: 

a.  Anticipated  Annual  Metered  Postage: 


b.  Annual  Percentage  of  Metered  Mail: 


Less  than  $7,000  [  ] 

$7,000  to  $12,000  [  ] 

$12,001  to  $25,000  I  J 

More  than  $25,000  [  j 


3.  Does  your  business  anticipate  mailing  metered  mail  at  discounted  rates? 

4.  Does  your  business  have  an  authonzation  to  use  permit  imprints  at  this  or 
any  other  post  office? 

5.  Does  your  business  prepare  or  process  mail  for  other  (third)  parties? 

6.  Does  your  business  currently  hold  any  other  meter  licenses  at  this  or 
any  other  post  office? 

If  yes,  list: 

Post  Office  City  State  ZIP  Code 


Letters 
Flats . 
Parcels . 

^^ 

% 
% 
% 

[    lY 

[ 

IN 

[    ]Y 

[    ]Y 

{ 
[ 

]N 
]N 

[    lY 

[ 

IN 

License  Number 

7.    Have  you  or  your  business  ever  had  a  meter  license  revoked? 

If  yes,  provide  specific  details  (including  dates  and  licensing  post  office): . 


[    lY       (    ]N 
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The  collection  of  thl»  Infomwtion  is  authoii28d  by  39  U.S.C.  401  and  404.  Thl» 
Information  will  be  used  to  administer  postage  meter  actlvHIes.  As  a  routine  use,  the 
Information  may  be  disclosed  to  an  appropriate  government  agency,  domestic  or  forwgn, 
for  law  enforcement  purposes;  where  pertinent.  In  a  legal  proceeding  to  whichrthe  U.S. 
Postal  Service  Is  a  party  or  has  an  interest;  to  a  government  agency  In  order  to  obtain 
Information  relevant  to  a  Postal  Service  decision  concerning  employment,  security 
clearances,  contracts,  licenses,  grants,  permits,  or  other  beneflU;  to  a  government 
agency  upon  Its  request  when  relevant  to  its  decision  concerning  employment,  security 
clearances,  security  or  suitability  investigations,  contracts,  licenses,  grants,  or  other 
benefits-  to  a  congressional  office  at  your  request;  to  an  expert,  consultant,  or  otiwr 
person  under  contract  with  the  Postal  Service  to  fulfill  an  agency  function;  to  the  Federal 
Records  Center  for  storage;  to  the  Office  of  Management  and  Budget  for  review  of 
private  relief  legislation;  to  an  independent  certified  public  accountant  during  an  official 
audit  of  Postal  Service  finances;  to  a  labor  organization  as  required  by  the  National 
Labor  Relations  Act;  and  to  disclose  the  Identity  and  address  of  user  and  Identity  of 
agent  to  any  member  of  the  public.  Completion  of  this  form  is  voluntary;  however,  If  this 
Information  is  not  provided,  you  may  not  receive  meter  services. 


C.  Certification 

The  application  must  be  signed  and  submitted  to  the  U.S.  Postal  Service  by  a  corporate  officer  or 
an  individual  within  the  business  with  the  authority  to  sign  checKs. 

I  hereby  certify  that  all  information  furnished  on  this  form  is  accurate  and  tnjthful. 


Applicant's  Signature: 

Printed  Nan?ie: 

Business  Title: 


Date: 


Contact  Telephone:  J ]_ 
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U.S.  Postal  Service 
Postage  Meter  Installation,  Withdrawal,  or  Replacement 


[  ]  Installation 


[  ]  Withdrawal 


Reason  for  Meter  Activity: 

(  ]  New  Meter  [  ]  Model  Change 

(  ]  Register  Failure  (  ]  Cancellation  of  Lease 

I  ]  Other: 


[  ]  Replacement 


[  ]  Mechanical  Failure 

(  ]  USPS  Revocation  of  License 


Explanation: 


A.  Licensee  information 

Meter  License  Number: 


Licensee  Business/Individual  Name: 


B.  Meter  Location 

Address: 

City: 

State: 

ZIP+4: 

Contact  Person: 

Meter  Indicia  Option  Requested: 
I.Citv: 

2.  Name  of  Classified  Branch: 

3.  ZIP  Code  Designation: 

State: 
State: 

_  Telephone: . 

4.  Military  APQ/'FPO; 

C.  Meter  Information 

Withdrawn  Meter 

Meter  Manufacturer: 

Installed  Meter 

Meter  Manufacturer: 

Model  Number: 

Model  Numtier. 

Serial  Number- 

Serial  Number: 

Locking  Seal  Number; 

Locking  Seal  Number: 

Ascending  Register: 

Ascending  Register 

Descending  Register: 

Descending  Register 

Control  Total: 

Conlroi  Number: 

PS  Form  3601 -C  [DRAFT] 
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[  ]  Postage  Transferred  $ , 


D.  Refunded/Transferred  Postage 

(  )  Postage  Refunded  $ 

[  ]  Refund  Not  Determined  and/or  Locally  Authorized  (provide  explanation) 

Explanation:       ' . 


E.  Manufacturer's  Authorized  Representative 

Name  (typed)  and  Title: , 

Employee  ID  #: . . 


Dealer/Branch  Office  Code  #: 

Address: . 

City: ^ 


State: 


ZIP+4: 


Telephone: 
Signature:  _ 


The  submission  of  a  false,  fictitious,  or  fraudulent  statement  can  result  in  Imprisonment 
of  up  to  5  years  and  a  fine  of  up  to  $10,000  (18  U.S.C.  1001). 


F.  USPS  Representative 


Name  (typed)  and  Title: 


Post  Office.  Station,  or  Branch  Location: 
Signature.  _^ _^ 


Round  Stamp  Here 

(required) 


PS  Form  3601 -C  [DRAFT] 
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DEPARTMEMT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Parts  1  and  25 

pocket  No.  27705;  Amendment  Nos.  1-40 
and  25-84] 

RIN  2120-nAF2S 

Revision  of  Certain  Flight 
Airworthiness  Standards  To 
Harmonize  With  European 
Airworthiness  Standards  for  Transport 
Category  Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

action:  Final  rule. 

summary:  The  Federal  Aviation 
Administration  (FAA)  is  amending  part 
25  of  the  Federal  Aviation  Regulations 
(FAR)  to  harmonize  certain  flight 
requirements  with  the  European  Joint 
Aviation  Requirements  25  (JAR-25). 
This  action  responds  to  a  petition  from 
the  Aerospace  Industries  Association  of 
America,  Inc.  and  the  Association 
Europeenne  des  Constructeurs  de 
Materiel  Aerospatial.  These  changes  are 
intended  to  benefit  the  public  interest 
by  standardizing  certain  requirements, 
concepts,  and  procedures  contained  in 
the  airworthiness  standards  for 
transport  category  airplanes. 
EFFECTIVE  DATE:  July  10, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  K.  Stimson,  Flight  Test  and 
Systems  Branch,  ANM-111,  Transport 
Airplane  Directorate,  Aircraft 
Certification  Service,  FAA,  1601  Lind 
Avenue  SW..  Renton,  WA  98055-4056; 
telephone  (206)  227-1129,  facsimile 
(206) 227-1320. 

SUPPLEMENTARY  INFORMATION: 

Background 

These  amendments  are  based  on 
Notice  of  Proposed  Rulemaking  (NPRM) 
94-15.  which  was  published  in  the 
Federal  Register  on  April  22, 1994  (59 
FR  19296).  In  that  notice,  the  FAA 
proposed  amendments  to  14  CFR  parts 
1  and  25  to  harmonize  certain 
airworthiness  standards  for  transport 
category  aiiplanes  with  the  European 
Joint  Aviation  Requirements  25  (JAR- 
25).  Harmonizing  the  U.S.  and  Exu-opean 
airworthiness  standards  benefits  the 
public  interest  by  reducing  the  costs 
associated  with  showing  compliance  to 
disparate  standards,  while  maintaining 
a  high  level  of  safety. 

NPRM  94-15  was  developed  in 
response  to  a  petition  for  rulemaking 
from  the  Aerospace  Industries 
Association  of  Ar^ricH.  Inc.  (ALA)  and 
the  Association  Eiu'opeenne  des 


Constructeurs  de  Materiel  Aerospatial 
(AECMA).  In  their  petition,  AIA  and 
AECMA  requested  changes  to 
§§  25.143(c),  25.143(f).  25.149,  and 
25.201  to  standardize  certain 
requirements,  concepts,  and  procedures 
for  certification  flight  testing  and  to 
enhance  reciprocity  between  the  FAA 
and  JAA.  In  addition,  AIA  and  AECMA 
recommended  changes  to  FAA  Advisory 
Circular  (AC)  25-7.  "Flight  Test  Guide 
for  Certification  of  Transport  Category 
Airplanes,"  to  ensure  that  the 
harmonized  standards  would  be 
interpreted  and  applied  consistently.  A 
copy  of  that  petition  is  included  in  the 
docket. 

The  proposals  published  in  NPRM 
94-15  would  harmonize  not  only  the 
sections  of  part  25  and  JAR-25 
addressed  in  the  petition,  but  also 
related  sections.  These  proposals  were 
developed  by  the  Aviation  Rulemaking 
Advisory  Committee  (ARAC)  and 
forwarded  to  the  FAA  as  an  ARAC 
recommendation.  The  FAA  accepted  the 
recommendation  and  published  NPRM 
94-15  for  public  comment  in 
accordance  with  the  normal  ndemtddng 
process. 

The  Aviation  Rulemaking  Advisory 
Committee 

The  ARAC  was  formally  established 
by  the  FAA  on  January  22,  1991  (56  FR 
2190).  to  provide  advice  and 
recommendations  concerning  the  full 
range  of  the  FAA's  safety-related 
rulemaking  activity.  This  advice  was 
sought  to  develop  better  rules  in  less 
overall  time  using  fewer  FAA  resources 
than  are  ciurently  needed.  The 
committee  provides  the  opportunity  for 
the  FAA  to  obtain  firsthand  information 
and  insight  from  interested  parties 
regarding  proposed  new  rules  or 
revisions  of  existing  rules. 

There  are  over  60  member 
organizations  on  the  committee, 
representing  a  wide  range  of  interests 
within  the  aviation  community. 
Meetings  of  the  committee  are  open  to 
the  public,  except  as  authorized  by 
section  10(d)  of  the  Federal  Advisory 
Committee  Act. 

The  ARAC  establishes  working  groups 
to  develop  proposals  to  recommend  to 
the  FAA  for  resolving  specific  issues. 
Tasks  assigned  to  working  groups  are 
published  in  the  Federal  Register. 
Although  working  group  meetings  are 
not  generally  open  to  the  public,  all 
interested  parties  are  invited  to 
participate  as  working  group  members. 
Working  groups  report  directly  to  the 
ARAC,  and  the  ARAC  must  concur  with 
a  working  group  proposal  before  that 
proposal  can  be  presented  to  the  FAA  as 


an  advisory  committee 
recommendation. 

The  activities  of  the  ARAC  will  not, 
however,  circumvent  the  public 
rulemaking  procedures.  After  an  ARAC 
recommendation  is  received  and  it  is 
found  acceptable  by  the  FAA.  the 
agency  proceeds  with  the  normal  public 
rulemaking  procediues.  Any  ARAC 
participation  in  a  rulemaking  package 
will  be  fully  disclosed  in  the  public 
docket. 

Discussion  of  the  Proposals 

In  NPRM  94-15.  the  FAA  proposed 
amending  certain  sections  of  the  FAR. 
as  recommended  by  the  ARAC.  to 
harmonize  these  sections  with  JAR-25. 
Conciurently,  the  JAA  circulated  Notice 
of  Proposed  Amendment  (NPA)  258- 
261.  which  proposed  revising  JAR-25. 
as  necessary,  to  ensiu^  harmonization  in 
those  areas  for  which  the  amendments 
proposed  in  NPRM  94-15  differ  from 
the  current  JAR-25. 

The  FAA  proposed  to:  (1)  Introduce 
the  term  "go-around  power  or  thrust 
setting"  to  clarify  certain  part  25  flight 
requirements;  (2)  revise  the  maximum 
control  forces  permitted  for 
demonstrating  compliance  with  the 
controllability  and  maneuverability 
requirements;  (3)  provide  requirements 
for  stick  force  and  stick  force  gradient  in 
maneuvering  flight;  (4)  revise  and 
clarify  the  requirements  defining 
minimum  control  speed  during 
approach  and  landing;  (5)  clarify  the 
procedural  and  airplane  configiu^tion 
requirements  for  demonstrating  stalls 
and  revise  the  list  of  acceptable  flight 
characteristics  used  to  define  the 
occiurence  of  stall;  and  (6)  require  that 
stall  characteristics  be  demonstrated  for 
tiuning  flight  stalls  at  deceleration  rates 
up  to  3  knots  per  second. 

Revisions  were  also  proposed  for  AC 
25-7  to  ensure  consistent  application  of 
these  proposed  revised  standards. 
Public  comments  concerning  the 
revisions  to  AC  25-7  were  invited  by 
separate  notice  in  the  same  issue  of  the 
Federal  Register  as  NPRM  94-15  (59  FR 
19303). 

Proposal  1.  Certain  part  25  flight 
requirements  involving  flight  conditions 
other  than  takeoff  (i.e..  §§25.119. 
25.121(d).  25.145(b)(3).  25.145(b)(4), 
25.145(b)(5),  25.145(c)(1).  25.149(f)(6). 
and  25.149(g)(7)(ii))  specify  using  the 
maximum  available  takeoff  power  or 
thrust  as  being  representative  of  the 
appropriate  maximum  in-flight  power  or 
thmst.  In  practice,  however,  the  power 
or  thrust  setting  used  to  obtain  the 
maximum  in-flight  power  or  thrust 
(commonly  referred  to  as  the  go-around 
power  or  thrust  setting)  usually  differs 
from  the  setting  used  for  takeoff.  In  the 


past,  the  FAA  interpreted  the  words 
"maximum  available  takeofl^  power  or 
thrust"  to  mean  the  maximum  in-flight 
power  or  thrust,  with  the  takeoff  power 
or  thrust  setting  not  always  being 
"available"  in  flight.  In  NPRM  94-15, 
the  FAA  proposed  changing  the 
nomenclature  to  "go-around  power  or 
thrust  setting"  for  clarification  and  to 
reflect  terminology  commonly  used  in 
the  operational  environment.  (The  term 
"go-around"  refers  to  a  deliberate 
maneuver  to  abort  a  landing  attempt 
prior  to  touchdown  by  applying  the 
maximum  available  power  or  thrust, 
retracting  flaps,  and  climbing  to  a  safe 
level-off  altitude.) 

The  go-around  power  or  thrust  setting 
may  differ  from  the  takeoff  power  or 
thrust  setting,  for  example,  due  to  the 
airspeed  difference  between  the  takeoff 
and  go-around  flight  conditions.  In 
addition,  complying  with  the 
powerplant  limitations  of  §25.1521  may 
result  in  a  lower  power  setting  at  the 
higher  airspeeds  associated  with  a  go- 
around.  As  another  example,  the 
controllability  requirements  of 
§§  25.145(b)(3),  25.145(b)(4), 
25.145(b)(5),  25.149(0,  and  25.149(g) 
may  also  limit  the  go-aroiuid  power  or 
thrust  setting  to  less  than  that  used  for 
takeoff.  Another  reason  to  separate  the 
takeoff  and  go-around  power  (or  thrust) 
nomenclature  is  that  certification 
practice  has  not  required,  and 
applicants  have  not  always  proposed, 
changing  the  go-around  power  or  thrust 
setting  when  a  previously  approved 
takeoff  power  or  thrust  is  increased. 

The  FAA  proposed  to  substitute  the 
term  "go-around  power  or  thrust 
setting"  for  "maximum  available  takeoff 
power  or  thrust"  in  §§  25.119.  25.121(d). 
25.145(b)(3).  25.145(b)(4).  25.145(c)(1). 
25.149(f)(6),  and  25.149(g)(7)(ii).  (Note 
that  the  requirement  of  §  25.145(b)(5) 
also  uses  the  power  specified  in 
§  25.145(b)(4).)  In  addition,  the  FAA 
proposed  to  define  "go-aroimd  power  or 
thrust  setting"  in  part  1  as  "the 
maximum  allowable  in-flight  power  or 
thrust  setting  identified  in  the 
performance  data."  By  this  revision,  the 
FAA  intended  to  clarify  that  the 
applicable  controllability  requirements 
should  be  based  on  the  same  power  or 
thrust  setting  used  to  determine  the 
approach  and  landing  climb 
performance  contained  in  the  approved 
Airplane  Flight  Manual  (AFM). 

Tne  proposed  terminology  referred  to 
a  power  or  thrust  "setting"  rather  than 
a  power  or  thrust  to  make  it  clear  that 
existing  engine  ratings  would  be 
unaffected.  The  powerplant  limitations 
of  §  25.1521  would  continue  to  apply  at 
the  go-around  power  (or  thrust)  setting. 
Existing  certification  practices  would 


also  remain  the  same,  including  the 
relationship  between  the  power  or 
thrust  values  used  to  comply  with  the 
landing  and  approach  climb 
requirements  of  §§  25.119  and 
25.121(d).  For  example,  the  thrust  value 
used  to  comply  with  §  25.121(d)  may  be 
greater  than  that  used  for  §  25.119,  if  the 
operating  engine(s)  do  not  reach  the 
maximum  allowable  in-flight  thrust  by 
the  end  of  the  eight  second  time  period 
specified  in  §  25.119. 

Proposal  2.  The  FAA  proposed  to 
revise  the  table  in  §  25.143(c)  to  match 
the  control  force  limits  currently 
provided  in  JAR  25.143(c).  This  table 
prescribes  the  maximimi  control  forces 
for  the  controllability  and 
maneuverability  flight  testing  required 
by  §§  25.143(a)  and  25.143(b).  For 
transient  application  of  the  pitch  and 
roll  control,  the  revised  table  would 
contain  more  restrictive  maximum 
control  force  limits  for  those  maneuvers 
in  which  the  pilot  might  lie  using  one 
hand  to  operate  other  controls,  relative 
to  those  maneuvers  in  which  both  hands 
are  normally  available  for  applying 
pitch  and  roll  control.  The  revised  table 
would  retain  the  current  control  force 
limits  for  transient  application  of  the 
yaw  control,  and  for  sustained 
application  of  the  pitch,  roll,  and  yaw 
controls. 

For  maneuvers  in  which  only  one 
hand  is  assumed  to  be  available,  the 
FAA  proposed  to  reduce  the  maximiun 
permissible  control  forces  from  75 
pounds  to  50  pounds  for  pitch  control, 
and  from  60  pounds  to  25  pounds  for 
roll  control.  These  lower  control  forces 
would  be  more  consistent  with 
§  25.145(b),  which  states  that  a  force  of 
50  pounds  for  longitudinal  (pitch) 
control  is  "representative  of  the 
maximiun  temporary  force  that  readily 
can  be  applied  by  one  hand."  In 
addition  to  adding  more  restrictive 
control  force  limits  for  maneuvers  in 
which  only  one  hand  may  be  available 
to  apply  pitch  and  roll  control,  the  FAA 
proposed  to  reduce  the  maximum 
permissible  force  for  roll  control  from 
60  pounds  to  50  pounds  for  maneuvers 
in  which  the  pilot  normally  has  both 
hands  available  to  operate  the  control. 

The  FAA  proposed  to  further  revise 
§  25.143(c)  by  specifying  that  the  table 
of  maximum  permissible  control  forces 
applies  only  to  conventional  wheel  type 
controls.  This  restriction,  also  specified 
in  the  current  JAR  25.143(c),  recognizes 
that  different  control  force  limits  may  be 
necessary  when  considering  sidestick 
controllers  or  other  types  of  control 
systems. 

For  clarification,  the  FAA  proposed  to 
replace  the  terms  "temporary"  and 
"prolonged,"  used  in  §§  25.143(c). 


25.143  (d).  25.143(e).  and  25.145(b). 
with  "transient"  and  "sustained." 
respectively.  "Transient"  forces  are 
those  control  forces  resulting  from 
maintaining  the  intended  flight  path 
during  changes  to  the  airplane 
configuration,  normal  transitions  &x>m 
one  flight  condition  to  another,  or 
regaining  control  after  a  failiue.  The 
pilot  is  assumed  to  take  immediate 
action  to  reduce  or  eliminate  these 
forces  by  retrimming  or  by  changing  the 
airplane  configuration  or  flight 
condition.  "Sustained  forces."  on  the 
other  hand,  are  those  control  forces 
resulting  from  normal  or  failtire 
conditions  that  cannot  readily  be 
trimmed  out  or  eliminated.  The  FAA 
proposed  adding  these  definitions  of 
"transient"  and  "sustained"  forces  to 
AC  25-7. 

In  addition,  the  FAA  proposed  several 
minor  editorial  changes  for  §§  25.143(c) 
through  25.143(e)  to  improve  readability 
and  correct  grammatical  errors.  For 
example,  the  words  "immediately 
preceding"  were  proposed  to  replace 
"next  preceding"  in  §  25.143(d).  These 
editorial  changes  were  intended  only  to 
clarify  the  regulatory  language,  while 
retaining  the  existing  interpretation  of 
the  affected  sections. 

Proposal  3.  The  FAA  proposed  to  add 
the  JAR  25.143(0  requirements 
regarding  control  force  characteristics 
diuing  maneuvering  flight  to  part  25  as 
a  new  §  25.143(0.  By  adding  these 
requirements,  the  FAA  woiUd  ensure 
that  the  force  to  move  the  control 
coliunn,  or  "stick."  must  not  be  so  great 
as  to  make  excessive  demands  on  the 
pilot's  strength  when  maneuvering  the 
airplane,  and  must  not  be  so  low  that 
the  airplane  can  easily  be  overstressed 
inadvertently. 

These  harmonized  requirements 
would  apply  up  to  the  speed  Vfc/Mk: 
(the  maximum  speed  for  stability 
characteristics)  rather  than  the  speed 
Vmc^mc  (the  maximum  operating  limit 
speed)  specified  by  the  current  JAR 
25.143(0.  Requiring  these  maneuvering 
requirements  to  be  met  up  to  Vfc/Mr: 
is  consistent  with  other  part  25  stability 
requirements.  Section  25.253,  which 
defines  Vfc/Mfc.  would  be  revised  to 
reference  the  use  of  this  speed  in  the 
proposed  §  25.143(0-  An  acceptable 
means  of  compliance  with  §  25.143(0, 
including  detailed  interpretations  of  the 
stick  force  characteristics  that  meet 
these  requirements,  would  be  added  to 
AC  25-7. 

Proposal  4.  Section  25.149(0  requires 
that  the  minimum  control  speed  be 
determined  assuming  the  critical  engine 
suddenly  fails  during  (or  just  prior  to) 
a  go-around  from  an  all-engines- 
operating  approach.  For  airplanes  with 
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three  or  more  engines,  §  25.149(g) 
requires  the  minimum  control  speed  to 
be  determined  for  a  one-engine- 
inoperative  landing  approach  in  which 
a  second  critical  engine  suddenly  fails. 
The  FAA  proposed  to  revise  §§  25.149(f) 
through  25.149(h)  to  clarify  and  revise 
the  criteria  for  establishing  these 
minimum  control  speeds.  Vmcl  and 
Vmo^2.  respectively,  for  use  during 
approach  and  landing. 

The  FAA  proposed  to  clarify  that 
Vmcl  and  Vmcl-z  apply  not  only  to  the 
airplane's  approach  configuration(s).  as 
prescribed  in  the  current  standards,  but 
also  to  the  landing  configuration(s).  The 
FAA  recognizes  that  configiu^tion 
changes  occur  during  approach  and 
landing  (e.g.  flap  setting  and  landing 
gear  position)  and  considers  that  the 
minimum  control  speeds  provided  in 
the  AFM  should  ensure  airplane 
controllabilitv.  following  a  sudden 
engine  failure,  throughout  the  approach 

and  landing. 

Applicants  would  have  the  option  ol 
determining  Vmcl  and  Vmcl-2  either  for 
the  most  critical  of  the  approach  and 
landing  configurations  (i.e..  the 
configuration  resulting  in  the  highest 
Tninimiim  control  speed),  or  for  each 
configuration  used  for  approach  or  for 
landing.  By  determining  the  minimum 
control  speeds  in  the  most  critical 
configxuBtion,  appUcants  would  not  be 
required  to  conduct  any  additional 
testing  to  that  already  required  by  the 
current  standards.  Only  if  these 
resulting  speeds  proved  too  constraining 
for  other  configurations  would  the  FAA 
expect  applicants  to  exercise  the  option 
of  testing  multiple  configiu«tions. 
The  FAA  also  proposed  to  add 
provisions  to  state  the  position  of  the 
propeller,  for  propeller  airplanes,  when 
establishing  these  minimum  control 
speeds.  For  the  critical  engine  that  is 
suddenly  made  inoperative,  the 
propeller  position  must  reflect  the  most 
critical  mode  of  powerplant  failure  with 
respect  to  controllability,  as  required  by 
§  25.149(a).  Also,  since  credit  caimot  be 
given  for  pilot  action  to  feather  the 
propeller  during  this  high  flightcrew 
workload  phase  of  flight,  the  FAA 
proposed  that  Vmcl  and  Vmci^2  be 
determined  with  the  propeller  position 
of  the  most  critical  engine  in  the 
position  it  automatically  achieves.  For 
Mcu-2,  the  engine  that  is  already 
inoperative  before  beginning  the 
approach  may  be  feathered,  since  the 
pilot  is  expected  to  ensure  the  propeller 
is  feathered  before  initiating  the 
approach. 

To  ensure  that  airplanes  have 
adequate  lateral  control  capability  at 
Vmcl  and  Vmcl-2.  the  FAA  proposed  to 
require  airplanes  to  be  capable  of 


rolling,  from  an  initial  condition  of 
steady  straight  flight,  through  an  angle 
of  20  degrees  in  not  more  than  5 
seconds,  in  the  direction  necessary  to 
start  a  turn  away  from  the  inoperative 
engine.  This  proposed  addition  to 
§  25.149  is  contained  in  the  current  JAR 
25.149. 

The  FAA  also  proposed  guidance 
material  for  AC  25-7  to  enable 
applicants  to  additionally  determine  the 
appropriate  minimum  control  speeds  for 
an  approach  and  landing  in  which  one 
engine,  and,  for  airplanes  with  three  or 
more  engines,  two  engines,  are  already 
inoperative  prior  to  beginning  the 
approach.  These  speeds,  Vmcl<i  out)  and 
Vmci.^2(2  ou.).  would  be  less  restrictive 
than  Vmcl  and  Vmcl-2  because  the  pilot 
is  assiuned  to  have  trimmed  the  airplane 
for  the  approach  with  an  inoperative 
engine  (for  Vmcui  ou.))  or  two 
inoperative  engines  (for  Vmcl-2(2  ouo). 
Also,  the  approach  and  landing 
procedures  under  these  circumstances 
may  use  different  approach  and  landing 
flaps  than  for  the  situations  defining 
Vmcl  or  Vmcl-2-  These  additional  - 
speeds  could  be  used  as  guidance  in 
determining  the  recommended 
procedures  and  speeds  for  a  one-engine- 
inoperative,  or.  in  the  case  of  an 
airplane  with  three  or  more  engines,  a 
two-engine-inoperative  approach  and 
landing. 

The  FAA  proposed  to  revise  §  25.125 
to  require  the  approach  speed  used  for 
determining  the  landing  distance  to  be 
equal  to  or  greater  than  Vmcl.  the 
minimum  control  speed  for  approach 
and  landing  with  all-engines-operating. 
This  provision  would  ensure  that  the 
speeds  used  for  normal  landing 
approaches  writh  all-engines-operating 
would  provide  satisfactory 
controllability  in  the  event  of  a  sudden 
engine  failure  during,  or  just  prior  to.  a 
go-aroiuid. 

Proposal  5.  The  FAA  proposed  to 
revise  the  stall  demonstration 
requirements  of  §  25.201  to  clarify  the 
airplane  configurations  and  procedures 
used  in  flight  tests  to  demonstrate  stall 
speeds  and  stall  handling 
characteristics.  The  list  of  acceptable 
flight  characteristics  used  to  define  the 
occurrence  of  stall  would  also  be 
revised.  To  be  consistent  with  current 
practice.  §  25.201(b)(1)  would  require 
that  stall  demonstrations  also  be 
conducted  wnth  deceleration  devices 
(e.g.,  speed  brakes)  deployed. 
Additionally,  the  FAA  proposed 
clarifying  the  intent  of  §  25.201(b)  to 
cover  normal,  rather  than  failure, 
conditions  by  requiring  that  stalls  need 
only  be  demonstrated  for  the  approved 
configurations. 


SecUon  25.201(c)  would  be  revised  to 
more  accurately  describe  the  procedures 
used  for  demonstrating  stall  handling 
characteristics.  The  cross-reference  to 
§  25.103(b),  currently  contained  in 
§  25.201(c)(1),  would  be  moved  to  a  new 
§  25.201(b)(4)  for  editorial  clarity  and 
harmony  with  the  IAR-25  format. 
Reference  to  the  pitch  control  reaching 
the  aft  stop,  which  would  be  interpreted 
as  one  of  the  indications  that  the 
airplane  has  stalled,  would  be  moved 
fi-om  §  25.201(c)(1)  to  §  25.201(d)(3). 

The  list  of  acceptable  flight 
characteristics  that  define  the 
occurrence  of  a  stall,  used  during  the 
flight  tests  demonstrating  compliance 
with  the  stall  requirements,  is  provided 
in  §  25.201(d).  The  FAA  proposed  to 
revise  this  Ust  to  conform  with  current 
practices.  Section  25.201(d)(l)(ii)  would 
be  removed  to  clarify  that  a  rolling 
motion,  occurring  by  itself,  is  not 
considered  an  acceptable  flight 
characteristics  for  defining  the 
occurrence  of  a  stall.  The  proposed 
§  25  201(d)(2)  would  replace  the  criteria 
of  §§  25.201(d)(l)(iii)  and  25.201(d)(2) 
because  only  deterrent  buffeting  (i.e..  a 
distinctive  shaking  of  the  airplane  that 
is  a  strong  and  effective  deterrent  to 
further  speed  reduction)  is  considered 
to  comply  with  those  criteria.  Finally, 
the  proposed  §  25.201(d)(3)  would 
define  as  a  stall  a  condition  in  which 
the  airplane  does  not  continue  to  pitch 
up  after  the  pitch  control  has  been 
pulled  back  as  far  as  it  will  go  and  held 
there  for  a  short  period  of  time. 
Guidance  material  was  proposed  for  AC 
25-7  to  define  the  length  of  time  that 
the  control  stick  must  be  held  in  this 
full  aft  position  when  using 
§  25.201(d)(3)  to  define  a  stall. 

Proposal  6.  Section  25.201  currently 
requires  stalls  to  be  demonstrated  at 
airspeed  deceleration  rates  (i.e..  entry 
rates)  not  exceeding  one  knot  per 
second.  JAR  25.201  currently  requires, 
in  addition,  that  turning  flight  stalls 
must  be  demonstrated  at  accelerated 
rates  of  entry  into  the  stall  (i.e..  dynamic 
stalls).  According  to  the  JAA,  the 
intended  procedure  for  demonstrating 
dynamic  stalls  begins  with  a  1  knot  per 
second  deceleration  from  the  trim  speed 
(similar  to  normal  stalls).  Then, 
approximately  halfway  between  the  trim 
speed  and  the  stall  warning  speed,  the 
flight  test  pilot  applies  the  elevator 
control  to  achieve  an  increase  in  the  rate 
of  change  of  angle-of-attack.  The  final 
angle-of-attack  rate  and  the  control 
input  to  achieve  it  should  be 
appropriate  to  the  type  of  airplane  and 
its  particular  control  characteristics. 
The  AlA/AECMA  petition  detailed 
various  difficulties  with  interpretation 
of  the  JAR-25  requirement,  noted  that 


the  requirement  is  not  contained  in  the 
FAR,  and  proposed  that  dynamic  stalls 
be  removed  from  JAR-25.  Some  of  the 
concerns  with  the  JAR-25  dynamic  stall 
requirement  include:  (1)  A  significant 
number  of  flight  test  demonstrations  for 
compliance  used  inappropriate  piloting 
techniques  considering  the  capabilities 
of  transport  category  airplanes;  (2)  the 
stated  test  procedures  depend,  to  a  large 
extent,  on  pilot  interpretation,  resulting 
in  test  demonstrations  that  could  vary 
significantly  for  different  test  pilots;  (3) 
the  safety  objective  of  the  requirement  is 
not  well  understood  within  the  aviation 
community;  and  (4)  the  flight  test 
procedures  that  are  provided  are 
inconsistent  with  the  flight 
characteristics  being  evaluated.  As  a 
result,  applicants  are  unable  to  ensure 
that  their  designs  will  comply  with  the 
)AR-25  dynamic  stall  requirement  prior 
to  the  certification  flight  test. 

In  practice,  FAA  certification  testing 
has  typically  included  stall 
demonstrations  at  entry  rates  higher 
than  1  knot  per  second.  For  airplanes 
with  certain  special  features,  such  as 
systems  designed  to  prevent  a  stall  or 
that  are  needed  to  provide  an  acceptable 
stall  indication,  higher  entry  rates  are 
demonstrated  to  show  that  the  system 
will  continue  to  safely  perform  its 
intended  function  under  such 
conditions.  These  higher  entry  rate 
stalls  are  different,  however,  from  the 
JAR-25  dynamic  stalls. 

Rather  than  simply  deleting  the 
dynamic  stall  requirements  from  JAR- 
25,  or  adding  this  requirement  to  part 
25,  the  ARAC  recommended 
harmonizing  the  two  standards  by 
requiring  turning  flight  stalls  be 
demonstrated  at  steady  airspeed 
deceleration  rates  up  to  3  knots  per 
second.  The  FAA  agrees  with  this 
recommendation  and  proposed  to  add 
the  requirement  for  a  higher  entry  rate 
stall  demonstration  to  part  25  as 
§  25.201(c)(2).  The  current  §  25.201(c)(2) 
would  be  redesignated  §  25.201(c)(3). 
The  JAA  would  replace  the  JAR-25 
dynamic  stall  requirement  with  the 
ARAC  recommendation. 

The  proposed  higher  entry  rate  stall 
demonstration  is  a  controlled  and 
repeatable  maneuver  that  meets  the 
objective  of  evaluating  stall 
characteristics  over  a  range  of  entry 
conditions  that  might  reasonably  be 
encountered  by  transport  category 
airplanec  in  operational  service.  Some 
degcadation  in  characteristics  would  be 
accepted  at  the  higher  entry  rates,  as 
long  as  ii  does  not  present  a  major  threat 
to  recovery  rrom  the  point  at  which  the 
pi!ot  has  lecognized  the  stall.  Guidance 
material  v.'as  proposed  for  AC  25-7  to 
point  out  tiiai  the  specified  deceleration 


rate,  and  associated  rate  of  increase  in 
angle  of  anack,  should  be  established 
from  the  trim  speed  specified  in 
§  25.103(b)(1)  and  maintained  up  to  the 
point  at  which  the  airplane  stalls. 

The  FAA  proposed  to  revise 
§  25.203(c)  to  specify  a  bank  angle  that 
must  not  be  exceeded  during  the 
recovery  from  the  turning  flight  stall 
demonstrations.  Currentiy,  §  25.203(c) 
provides  only  a  qualitative  statement 
that  a  prompt  recovery  must  be  easily 
attainable  using  normal  piloting  skill. 
By  specifying  a  maximum  bank  angle 
limit,  the  FAA  proposed  to  augment  this 
qualitative  requirement  with  a 
quantitative  one. 

For  deceleration  rates  up  to  1  knot  per 
second,  the  maximum  bank  angle  would 
be  approximately  60  degrees  in  the 
original  direction  of  the  tiun.  or  30 
degrees  in  the  opposite  direction.  These 
bank  angle  Umits  are  currently 
contained  in  JAR-25  guidance  material, 
and  have  been  used  informally  during 
FAA  certification  programs  as  well.  For 
deceleration  rates  higher  than  1  knot  per 
second,  the  FAA  proposed  to  allow  a 
greater  maximiun  bank  angle — 
approximately  90  degrees  in  the  original 
direction  of  the  turn,  or  60  degrees  in 
the  opposite  direction.  These  are  the 
same  acceptance  criteria  currently  used 
by  the  JAA  to  evaluate  dynamic  stall 
demonstrations. 

In  addition  to  the  amendments  to  part 
25  adopted  by  this  final  rule,  AC  25-7 
is  being  revised  to  ensure  that  these 
harmonized  standards  will  be 
interpreted  and  applied  consistently. 
AC  25-7  provides  guidelines  that  the 
FAA  has  found  acceptable  regarding 
flight  testing  transport  category 
airplanes  to  demonstrate  compliance 
with  the  applicable  airworthiness 
requirements.  The  changes  to  AC  25-7 
are  described  in  a  separate  notice 
pubUshed  elsewhere  in  this  issue  of  the 
Federal  Register.  Copies  of  the  affected 
pages  will  be  available  for  distribution 
shortly  after  publication  of  this  final 
rule. 

Discussion  of  the  Comments 

Five  commenters  responded  to  the 
request  for  comments  contained  in 
NPRM  94-15.  All  five  commenters 
support  the  proposals,  with  two  of  the 
commenters  requesting  that  the  FAA 
and  JAA  concinrently  adopt  the 
proposed  amendments  soon.  One  of  the 
commenters  supports  the  proposals  as 
long  as  they  apply  only  to  futiu^ 
airplane  certification  programs,  and  not 
to  existing  fleets. 

The  FAA  appreciates  the  widespread 
support  for  these  proposals,  which  the 
FAA  attributes  to  the  use  of  the  ARAC 
process.  As  a  result  of  this  support,  the 


FAA  is  adopting  the  proposed  rules 
with  only  a  few  minor  clarifying 
changes.  These  changes,  which  do  not 
affect  the  intended  application  of  the 
requirements,  were  made  to  prevent  any 
confusion  that  may  have  resulted  from 
the  proposed  wording. 

In  §  25.125(a)(2).  the  FAA  has  added 
the  words  "whichever  is  greater"  in 
reference  to  the  two  constraints  on  the 
stabilized  approach  speed  used  to 
determine  the  landing  distance.  This 
addition  provides  consistency  with 
other  sections  of  part  25  containing 
multiple  constraints,  and  clarifies  that 
the  more  critical  of  the  two  constraints 
must  be  satisfied. 

In  §  25.143(c).  the  FAA  proposed  to 
replace  the  term  "temporary"  with  the 
term  "transient"  to  refer  to  those  control 
forces  that  the  pilot  is  assumed  to  take 
immediate  action  to  reduce  or  eUminate. 
Examples  of  such  forces  are  those 
resulting  from  raising  or  lowering  the 
flaps  or  landing  gear,  changing  altitude 
or  speed,  or  recovering  from  some  type 
of  failure.  The  intended  requirement 
relates  to  the  initial  stabilized  force 
resulting  from  these  events,  not  to  any 
force  peaks  that  may  occur 
instantaneously.  The  term  "transient," 
however,  could  too  easily  be 
misinterpreted  to  refer  to  an 
instantaneous  peaking  of  the  force  level. 
Therefore,  the  FAA  is  replacing 
"temporary"  with  "short  term"  rather 
than  "transient"  in  §  25.143(c).  For 
consistent  terminology,  the  FAA  is  also 
replacing  the  term  "prolonged"  in 
§  25.143(c)  with  "long  term."  These 
changes  are  carried  through  to  the  other 
sections  of  the  proposal  in  which  the 
terms  "temporary"  and  "prolonged" 
appear  (§§  25.143(d)  and  (e)  and 
25.145(b)).  The  accompanying  advisory 
material  that  was  proposed  for  AC  25- 
7  will  also  be  revised  accordingly. 

Due  to  a  conunent  on  the  revisions 
proposed  for  AC  25-7  associated  with 
the  proposed  rule  changes,  the  FAA 
finds  it  necessary  to  clarify  the 
requirements  for  the  position  of  the 
propeller  on  the  engine  suddenly  made 
inoperative  during  the  Vmcl  and  Vmcl  2 
determination  of  §§  25.149(f)  and 
25.149(g).  A  windmilling  propeller 
creates  significantly  more  drag  than  a 
feathered  propeller,  and  hence  is  the 
more  critical  position  relative  to 
maintaining  control  of  the  airplane  after 
an  engine  failure.  Since  §  25.149(a) 
requires  Vmcl  and  Vmcl-2  to  be 
determined  using  the  most  critical  mode 
of  powerplant  failure  v^ath  respect  to 
controllability,  the  windmilling  position 
must  be  assumed.  Subsequent  feathering 
of  the  propeller  would  be  accomplished 
either  bv  an  automatic  system  that 
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senses  the  engine  failure  or  by  the  pilot 
manually  adjusting  the  cockpit  controls. 
The  requirements  proposed  in  NPRM 
94-15  would  allow  the  propeller  to  be 
in  the  feathered  position  if  the  propeller 
feathering  is  done  automatically.  Credit 
for  pilot  action  to  manually  feather  the 
propeller  would  be  inappropriate  during 
this  high  workload  phase  of  flight. 
Because  an  autofeather  system  may  not 
be  designed  to  respond  to  an  engine 
failure  at  low  power  settings,  one 
commenter  proposes  adding  a  statement 
to  the  advisory  material  in  AC  25—7  to 
state  that  the  engine  failure  could  be 
assumed  to  occur  after  the  pilot  sets  go- 
around  power.  The  commenter's 
proposal  would  ensiue  that  automatic 
propeller  feathering  could  be  taken  into 
account  in  determining  Vmcl  and 
Vmcl-2.  even  if  the  automatic  ieathering 
would  not  occur  for  engine  failures  at 
low  power  settings. 

The  FAA  does  not  concur  with  the 
commenter's  proposal.  As  was  noted  in 
the  NPRM  94-15  preamble  discussiwi, 
Vmcl  and  Vmcl-2  must  be  determined 
assuming  the  critical  engine  suddenly 
fails  during,  or  just  prior  to.  the  go- 
aroimd  maneuver.  A  sudden  engine 
failure  during  an  approach  for  landing 
may  be  the  reason  for  initiating  the  go- 
around.  If  the  autofeather  system  does 
not  feather  the  propeller  in  this 
situation,  the  minimum  control  speeds 
should  not  assume  the  propeller  is 
feathered.  ,_^  ^ 

To  clarify  this  point.  S§  25.149(f)(5) 
and  25.149(g)(5)  have  been  revised  to 
state  that  the  engine  failure  must  be 
assumed  to  occur  from  the  power  setting 
associated  with  maintaining  a  three 
degree  approach  path  angle.  The  revised 
wording  ^so  clarifies  that  these 
provisions  apply  only  to  propeller 
airplanes.  The  word  "automatically," 
referring  to  the  position  achieved  by  the 
propeller,  has  been  replaced  with 
"vrithout  pilot  action."  This  revision 
further  clarifies  the  intent  of  the 
requirement  and  is  more  appropriate 
terminology  for  applying  these 
requirements  to  airplanes  lacking  an 
autofeather  system. 

The  FAA  is  clarifying  §  25.201(d)(1) 
by  removing  the  reference  to  rolUng 
motion.  Section  25.201(d)  defines  and 
hsts  the  airplane  behavior  that  gives  the 
pilot  a  clear  indication  that  the  airplane 
has  stalled.  The  presence  of  rolling 
motion  is  immaterial  to  determining 
whether  or  not  the  airpleme  has  stalled. 
The  proposed  wording  had  been 
intended  to  emphasize  that  a  rolling 
motion  by  itself  would  be  unacceptable 
as  a  stall  indication,  and  that  any  rolUng 
motion  that  did  occur  must  be  within 
the  bounds  allowed  by  §§  25.203  (b)  and 
(c);  however,  the  FAA  has  decided  that 


this  explanatory  material  would  be 
better  placed  in  AC  25-7. 

With  the  exceptions  noted  above,  the 
FAA  is  revising  parts  1  and  25  as 
proposed.  These  amendments  apply 
only  to  airplanes  for  which  an 
appUcation  for  a  new  (or  amended  or 
supplemental,  if  applicable)  type 
certificate  is  made  after  the  date  the 
amendment  becomes  effective. 


Regulatory  EvaluatioB  Summary 

Final  Regulatory  Evaluation,  Final 
Regulatory  Flexibility  Determination, 
and  Trade  Impact  Assessment 

Three  principal  requirements  pertain 
to  the  economic  impacts  of  changes  to 
the  Federal  Aviation  Regulations.  First, 
Executive  Order  12866  directs  Federal 
agencies  to  promulgate  new  regulations 
or  modify  existing  regulations  only  if 
the  expected  benefits  to  society 
outweigh  the  expected  costs.  Second, 
the  Regulatory  Flexibility  Act  of  1980 
requires  agencies  to  analyze  the 
economic  impact  of  regulatory  changes 
on  small  entities.  Finally,  the  Office  of 
Management  and  Budget  directs 
agencies  to  assess  the  effect  of 
regulatory  changes  on  international 
trade.  In  conducting  these  analyses,  the 
FAA  has  determined  that  this  rule:  (1) 
Will  generate  benefits  exceeding  costs; 
(2)  is  not  "significant"  as  defined  in  the 
Executive  Order  and  the  Department  of 
TransporUtion's  (DOT)  policies  and 
procedures;  (3)  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities;  and  (4)  will 
lessen  restraints  on  international  trade. 
These  analyses,  available  in  the  docket, 
are  summarized  below. 

Cost  Benefit  Analysis 

Three  of  the  48  provisions  will 
require  additional  flight  testing  and 
engineering  analysis,  resulting  in 
compliance  costs  of  $18,500  per  type- 
certification,  or  about  $37  per  airplane 
when  amortized  over  a  representative 
production  run  of  500  airplanes.  The 
primary  benefits  of  the  rule  are 
harmonization  of  flight  test 
airworthiness  standards  with  the 
Eiuopean  Joint  Aviation  Requirements 
and  clarification  of  existing  standards. 
The  resulting  increased  uniformity  of 
flight  test  standards  will  simplify 
airworthiness  approvals  and  reduce 
over  flight  testing  costs.  While  not 
readily  quantifiable,  these  benefits  will 
far  exceed  the  incremental  costs  of  the 
rule. 
Regulatory  Flexibility  Determination 

The  Regulatory  FlexibiUty  Act  of  1980 
(RF^^S  enacted  by  Congress  to 
ei^iure  that^mall  entities  are  not 


imnecessarily  or  disproportionately 
burdened  by  Federal  reg\dations.  The 
RFA  requires  a  Regulatory  Flexibility 
Analysis  if  a  rule  will  have  a  significant 
economic  impact,  either  detrimental  or 
beneficial,  on  a  substantial  number  of 
small  entities.  FAA  Order  2100.14A. 
Regulatory  Flexibility  Criteria  and 
Guidance,  prescribes  standards  for 
complying  with  RFA  review 
requirements  in  FAA  rulemaking 
actions.  The  Order  defines  "small 
entities"  in  terms  of  size  thresholds, 
"significart  economic  impact"  in  terms 
of  aimualized  cost  thresholds,  and 
"substantial  nimiber"  as  a  number 
which  is  not  less  than  eleven  and  which 
is  more  than  one-third  of  the  small 
entities  subject  to  the  proposed  or  final 

rule. 

The  rule  will  affect  manufacturers  of 
transport  category  airplanes  produced 
under  future  new  airplane  type 
certifications.  For  manufacturers,  Order 
2100. 14A  specifies  a  size  threshold  for 
classification  as  a  small  entity  as  75  or 
fewer  employees.  Since  no  part  25 
airplane  manufacturer  has  75  or  fewer 
employees,  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  airplane 
manufacturers. 

Trade  Impaqt  Assessment 

This  final  rule  will  not  constitute  a 
barrier  to  international  trade,  including 
the  export  of  American  airplanes  to 
foreign  countries,  and  the  import  of 
foreign  airplanes  into  the  United  States. 
Instead,  the  flight  testing  standards  have 
been  harmoniMd  with  those  of  foreign 
aviation  authorities,  thereby  lessening 
restraints  on  trade. 

Fe^ralism  Implications 

This  final  riile  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  State,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  will 
not  have  sufficient  federalism 
implications  to  warrant  preparing  a 
Federalism  Assessment. 

Conclusion 

Because  the  changes  to  standardize 
specific  flight  requirements  of  part  25  of 
the  FAR  are  not  expected  to  result  in 
substantial  economic  cost,  the  FAA  has 
determined  that  this  regulation  is  not 
significant  under  Executive  Order 
12866.  Because  this  is  an  issue  that  has 
not  prompted  a  great  deal  of  public 
concern,  the  FAA  has  determined  that 
this  action  is  not  significant  under  DOT 


Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  25, 1979).  In 
addition,  since  there  are  no  small 
entities  affected  by  this  rulemaking,  the 
FAA  certifies,  under  the  criteria  of  the 
Regulatory  Flexibility  Act,  that  this 
regulation  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small 
entities.  A  copy  of  the  regulatory 
evaluation  prepared  for  this  regulation 
has  been  placed  in  the  public  docket.  A 
copy  may  be  obtained  by  contacting  the 
person  identified  under  the  caption,  FOR 
FURTHER  INFORMATION  CONTACT, 

List  of  Subjects 

14  CFR  Parti   ' 

Air  transportation. 

14  CFR  Part  25 

Aircraft,  Aviation  safety,  Reporting 
and  recordkeeping  requirements. 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration  (FAA) 
amends  14  CFR  parts  1  and  25  of  the 
Federal  Aviation  Regulations  (FAR)  as 
follows: 

PART  1— DEFINITIONS  AND 
ABBREVIATIONS 

1.  The  authority  citation  for  part  1 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1347, 1348, 
1354(a),  1357(d)(2).  1372,  1421  through  1430, 
1432,  1442,  1443,  1472,  1510,  1522, 1652(e). 
1655(c),  1657(f),  and  49  U.S.C  106(g). 

2.  Section  1.1  is  amended  by  adding 
a  new  definition  to  read  as  follows: 

§1.1    General  definlttons. 

*        *        •        •        • 

Go-around  power  or  thrust  setting 
means  the  maximum  allowable  in-flight 
power  or  thrust  setting  identified  in  the 
performance  data. 


PART  25— AIRWORTHINESS 
STANDARDS:  TRANSPORT 
CATEGORY  AIRPLANES 

3.  The  authority  citation  for  part  25 
continues  to  read  as  follows: 

Authority:  49  U.S.C  app.  1344. 1354(a), 
1355,  1421, 1423,  1424.  1425,  1428,  1429, 
1430;  49  U.S.C  106(g);  and  49  CFR  1.47(a). 

4.  Section  25.119  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§25.119    Landing  climb:  All-englnas- 
operating. 

***** 

(a)  The  engines  at  the  power  or  thrust 
that  is  available  eight  seconds  after 
initiation  of  movement  of  the  power  or 


thrust  controls  from  the  minimum  flight 
idle  to  the  go-around  power  or  thrust 
setting;  and 

*  •        •        •        * 

5.  Section  25.121  is  amended  by 
revising  paragraph  (d)(1)  to  read  as 
follows: 

§  25. 1 21    Climb:  Ona-engine-inoperativa. 

***** 

(d)  •  •  ' 

(1)  The  critical  engine  inoperative,  the 
remaining  engines  at  the  go-around 
power  or  thrust  setting; 

6.  Section  25.125  is  amended  by 
revising  paragraph  (a)(2)  to  read  as 
follows: 

§25.125    Landing. 

*  •        *         •        • 

(a)  *  •  • 

(2)  A  stabilized  approach,  with  a 
calibrated  airspeed  of  not  less  than  1.3 
Vs  or  Vmcl.  whichever  is  greater,  must 
be  maintained  down  to  the  50  foot 
height. 

*  •        •        •        • 

7.  Section  25.143  is  amended  by 
revising  paragraphs  (c),  (d),  and  (e)  and 
adding  a  new  paragraph  (f)  to  read  as 
follows: 

§25.143    General. 

***** 

(c)  The  following  table  prescribes,  for 
conventional  wheel  type  controls,  the 
maximum  control  forces  permitted 
during  the  testing  required  by 
paragraphs  (a)  and  (b)  of  this  section: 


Force,  in 

pounds,  applied 

to  the  control 

Pitch 

Roll 

Yaw 

wtieel  or  rudder 

pedals 

For  short  term 

application  for 

F)itch  and  roll 

control— two 

hands  avail- 

at>le  for  control 

75 

50 

For  short  term 

application  for 

pitch  and  roll 

control— one 

harxl  availatjie 

for  control  

50 

25 

For  short  term 

application  lor 

yaw  control  .... 

150 

For  long  term 

application  

10 

5 

20 

(d)  Approved  operating  procedures  or 
conventional  operating  practices  must 
be  followed  when  demonstrating 
compliance  with  the  control  force 
limitations  for  short  term  application 
that  are  prescribed  in  paragraph  (c)  of 


this  section.  The  airplane  must  be  in 
trim,  or  as  near  to  being  in  trim  as 
practical,  in  the  immediately  preceding 
steady  flight  condition.  For  the  takeoff 
condition,  the  airplane  must  be  trimmed 
according  to  the  approved  operating 
procediu^s. 

(e)  When  demonstrating  compliance 
with  the  control  force  limitations  for 
long  term  application  that  are 
prescribed  in  paragraph  (c)  of  this 
section,  the  airplane  must  be  in  trim,  or 
as  near  to  being  in  trim  as  practical. 

(f)  When  maneuvering  at  a  constant 
airspeed  or  Mach  number  (up  to  Vpc/ 
Mfac),  the  stick  forces  and  the  gradient 
of  the  stick  force  versus  maneuvering 
load  factor  must  lie  within  satisfactory 
limits.  The  stick  forces  must  not  be  so 
great  as  to  make  excessive  demands  on 
the  pilot's  strength  when  maneuvering 
the  airplane,  and  must  not  be  so  low 
that  the  airplane  can  easily  be 
overstressed  inadvertently.  Changes  of 
gradient  that  occiu-  with  changes  of  load 
factor  must  not  cause  undue  difficulty 
in  maintaining  control  of  the  airplane, 
and  local  gradients  must  not  be  so  low 
as  to  result  in  a  danger  of 
overcontrolling. 

8.  Section  25.145  is  amended  by 
revising  paragraphs  (b)  introductory 
paragraph,  (b)(3),  (b)(4).  and  (c)(1)  to 
read  as  follows: 

§25.145    Longitudinal  control. 

***** 

(b)  With  the  landing  gear  extended,  no 
change  in  trim  control,  or  exertion  of 
more  than  50  pounds  control  force 
(representative  of  the  maximum  short 
term  force  that  can  be  applied  readily  by 
one  hand)  may  be  required  for  the 
following  maneuvers: 

(3)  Repeat  paragraph  (b)(2),  except  at 
the  go-around  power  or  thrust  setting. 

(4)  With  power  off,  flaps  retracted, 
and  the  airplane  trimmed  at  1.4  Vsi. 
rapidly  set  go-around  power  or  thrust 
while  maintaining  the  same  airspeed. 
*        •        •        •        • 

(0  *  *  • 

(1)  Simultaneous  movement  of  the 
power  or  thrust  controls  to  the  go- 
around  power  or  thrust  setting; 

***** 

9.  Section  25.149  is  amended  by 
revising  paragraphs  (f).  (gj  and  (h)  to 
read  as  follows: 

§25.149    Minimum  control  speed. 

***** 

(f)  Vmcl.  the  minimum  control  speed 
during  approach  and  landing  with  all 
engines  operating,  is  the  calibrated 
airspeed  at  which,  when  the  critical 
eng^  is  suddenly  made  inoperative,  it 
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is  possible  to  maintain  control  of  the 
airplane  with  that  engine  still 
inoperative,  and  maintain  straight  flight 
with  an  angle  of  bank  of  not  more  than 
5  degrees.  Vmo.  must  be  established 

with — 

(1)  The  airplane  in  the  most  critical 
configuration  (or,  at  the  option  of  the 
applicant,  each  configuration)  for 
approach  and  landing  with  all  engines 
operating: 

(2)  The  most  unfavorable  center  of 

'^      (3)  The  airplane  trimmed  for  approach 
with  all  engines  operating; 

(4)  The  most  favorable  weight,  or,  at 
the  option  of  the  applicant,  as  a  function 
of  weight; 

(5)  For  propeller  airplanes,  the 
propeller  of  the  inoperative  engine  in 
the  position  it  achieves  without  pilot 
action,  assuming  the  engine  fails  while 
at  the  power  or  thrust  necessary  to 
maintain  a  three  degree  approach  path 
angle:  and 

(6)  Go-around  power  or  thrust  settmg 
on  the  operating  engine{s). 

(gj  For  airplanes  with  three  or  more 
engines,  Vmcl  2.  the  minimum  control 
speed  during  approach  and  landing 
with  one  critical  engine  inoperative,  is 
the  calibrated  airspeed  at  which,  when 
a  second  critical  engine  is  suddenly 
made  inoperative,  it  is  possible  to 
maintain  control  of  the  airplane  with 
both  engines  still  inoperative,  and 
maintain  straight  flight  with  an  angle  of 
bank  of  not  more  than  5  degrees.  Vmcl  2 
must  be  established  with — 

(1)  The  airplane  in  the  most  critical 
configuration  (or,  at  the  option  of  the 
applicant,  each  configuration)  for 
approach  and  landing  with  one  critical 
engine  inoperative; 

(2)  The  most  unfavorable  center  of 
gravity; 

(3)  The  airplane  trimmed  for  approach 
with  one  critical  engine  inoperative; 

(4)  The  most  unfavorable  weight,  or, 
at  the  option  of  the  applicant,  as  a 
function  of  weight; 

(5)  For  prop)erier  airplanes,  the 
propeller  of  the  more  critical 
inoperative  engine  in  the  position  it 
achieves  without  pilot  action,  assuming 
the  engine  fails  while  at  the  power  or 
thrust  necessary  to  maintain  a  three 
degree  approach  path  angle,  and  the 
propeller  of  the  other  inoperative  engine 
feathered; 

(6)  The  power  or  thrust  on  the 
operating  engine(s)  necessary  to 
maintain  an  approach  path  angle  of 
three  degrees  when  one  critical  engine 
is  inoperative;  and 

(7)  The  power  or  thrust  on  the 
operating  engine(s)  rapidly  changed, 


immediately  after  the  second  critical 
engine  is  made  inoperative,  from  the 
power  or  thrust  prescribed  in  paragraph 
(gj{6)  of  this  section  to— 

(i)  Minimum  power  or  thrust;  and 

(ii)  Go-around  power  or  thrust  setting. 

(h)  In  demonstrations  of  Vmcl  and 
Vmcl- 2 — 

U)  The  rudder  force  may  not  exceed 
150  pounds; 

(2)  The  airplane  may  not  exhibit 
hazardous  flight  characteristics  or 
require  exceptional  piloting  skill, 
alertness,  or  strength; 

(3)  Lateral  control  must  be  sufficient 
to  roll  the  airplane,  from  an  initial 
condition  of  steady  flight,  through  an 
angle  of  20  degrees  in  the  direction 
necessary  to  initiate  a  turn  away  from 
the  inoperative  engine(s),  in  not  more 
than  5  seconds;  and 

(4)  For  propeller  airplanes,  hazardous 
flight  characteristics  must  not  be 
exhibited  due  to  any  propeller  position 
achieved  when  the  engine  fails  or 
during  any  likely  subsequent 
movements  of  the  engine  or  propeller 
controls. 

10.  Section  25.201  is  amended  by 
revising  paragraphs  (b),  (c).  and  (d)  to 
read  as  follows: 

§  25.201    Stall  demonstration. 

«        •         *         *        • 

(b)  In  each  condition  required  by 
paragraph  (a)  of  this  section,  it  must  be 
possible  to  meet  the  applicable 
requirements  of  §  25.203  with— 

(1)  Flaps,  landing  gear,  and 
deceleration  devices  in  any  likely 
combination  of  positions  approved  for 
operation; 

(2)  Representative  weights  within  the 
range  for  which  certification  is 
requested; 

(3)  The  most  adverse  center  of  gravity 
for  recovery;  and 

(4)  The  airplane  trimmed  for  straight 
flight  at  the  speed  prescribed  in 

§  25.103(b)(1). 

(c)  The  following  procedures  must  be 
used  to  show  compliance  with  §  25.203; 

(1)  Starting  at  a  speed  sufficiently 
above  the  stalling  sf)eed  to  ensure  that 
a  steady  rate  of  speed  reduction  can  be 
established,  apply  the  longitudinal 
control  so  that  the  sj>eed  reduction  does 
not  exceed  one  knot  per  second  until 
the  airplane  is  stalled. 

(2)  In  addition,  for  turning  flight 
stalls,  apply  the  longitudinal  control  to 
achieve  airspeed  deceleration  rates  up 
to  3  knots  per  second. 

(3)  As  soon  as  the  airplane  is  stalled, 
recover  by  normal  recovery  techniques. 


(d)  The  airplane  is  considered  stalled 
when  the  behavior  of  the  airplane  gives 
the  pilot  a  clear  and  distinctive 
indication  of  an  acceptable  nature  that 
the  airplane  is  stalled.  Acceptable 
indications  of  a  stall,  occurring  either 
individually  or  in  combination,  are — 

(1)  A  nose-down  pitch  that  cannot  be 
readily  arrested; 

(2)  Buffeting,  of  a  magnitude  and 
severity  that  is  a  strong  and  effective 
deterrent  to  further  speed  reduction;  or 

(3)  The  pitch  control  reaches  the  aft 
stop  and  no  further  increase  in  pitch 
attitude  occurs  when  the  control  is  held 
full  aft  for  a  short  time  before  recovery 
is  initiated. 

11.  Section  25.203  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 


§  25.203    Stall  characteristics. 

*         *         •         •         • 

'c)  For  turning  flight  stalls,  the  action 
of  the  airplane  after  the  stall  may  not  be 
so  violent  or  extreme  as  to  make  it 
difficult,  with  normal  piloting  skill,  to 
effect  a  prompt  recovery  and  to  regain 
control  of  the  airplane.  The  maximum 
bank  angle  that  occurs  during  the 
recovery  may  not  exceed — 

(1)  Approximately  60  degrees  in  the 
original  direction  of  the  turn,  or  30 
degrees  in  the  opposite  direction,  for 
deceleration  rates  up  to  1  knot  per 
second;  and 

(2)  Approximately  90  degrees  in  the 
original  direction  of  the  turn,  or  60 
degrees  in  the  opposite  direction,  for 
deceleration  rates  in  excess  of  1  knot  per 
second. 

12.  Section  25.253  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§25.253    High-speed  Characteristics. 

«         *         •         •         * 

(b)  Maximum  speed  for  stability 
characteristics,  VfcI'M.fc-  \fFc/MFc  is  the 
maximum  speed  at  which  the 
requirements  of  §§  25.143(f),  25.147(e), 
25.175(b)(1).  25.177,  and  25.181  must  be 
met  with  flaps  and  landing  gear 
retracted.  It  may  not  be  less  than  a  speed 
midway  between  Vmo/Mmo  and  Vdf/ 
Mdf.  except  that  for  altitudes  where 
Mach  number  is  the  limiting  factor,  Mfc 
need  not  exceed  the  Mach  number  at 
which  effective  speed  warning  occurs. 

Issued  in  Washington,  D.C.  on  June  2, 
1995. 

David  R.  Hinson, 
Administrator. 
(FR  Doc.  95-14171  Filed  6-»-95;  8:45  ami 
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8UPn.EMENTARY  MFONMATION: 

Discusaien 

On  May  22, 1990,  the  Aerospace 
Industries  Association  of  America,  Inc. 
(AIA)  and  the  Association  Europteenne 
des  Constructeurs  de  Materiel 
Aerospatial  (AECMA)  jointly  petitioned 
the  FAA  and  the  European  Joint 
Aviation  Authorities  (JAA)  to  harmonize 
certain  airworthiness  requirements  that 
apply  to  transport  category  airplanes.  In 
their  petition,  a  summary  of  which  was 
published  in  the  July  17, 1990,  edition 
of  the  Federal  Register  (55  FR  137),  AIA 
and  AECMA  also  recommended  changes 
to  Advisory  Circular  (AC)  25-7,  "Flight 
Test  Guide  for  Certification  of  Transport 
Category  Airplanes,"  to  ensure  that  die 
harmonized  standards  would  be 
interpreted  and  applied  consistently. 

Fart  25  of  the  Federal  Aviation 
Regulations  (FAR)  prescribes  the  United 
States  airworthiness  standards  for 
transport  category  airplanes.  Advisory 
Circular  (AC)  25-7  provides  guidelines 
that  the  FAA  has  found  acceptable  for 
flight  testing  transport  category 
airplanes  to  demonstrate  compliance 
with  those  airworthiness  standards. 
Revisions  to  part  25,  in  response  to  the 
AIA/ AECMA  petition,  were  proposed  by 
the  FAA  in  Notice  of  Proposed 
Rulemaking  (NPRM)  94-15,  which  was 
published  in  the  Federal  Register  on 
April  22,  1994  (59  FR  19296).  The 
proposed  revisions  to  AC  25-7  were 
pubUshed  in  the  same  issue  of  the 
Federal  Register  as  NPRM  94-15  (59  FR 
19303). 


Amendment  25-84,  which  resulted 
from  publication  of  Notice  94-15,  is 
pubUshed  elsewhere  in  this  issue  of  the 
Federal  Register.  The  changes  to  AC 
25-7  that  accompany  Amendment  25- 
84  are  detailed  below.  Copies  of  the 
affected  pages  will  be  available  for 
distribution  shortly  after  publication  of 
this  notice. 

Revisions  to  AC  25-7  to  Accompany 
Amendnent  25-M 

1.  Replace  Paragraph  16. a  With  the 
Following 

a.  Section  25.119(a)  states  that  the 
engines  are  to  be  set  at  the  power  or 
thrust  that  is  available  eight  seconds 
after  initiating  movement  of  the  power 
or  thrust  controls  from  the  minimum 
flight  idle  position  to  the  go-around 
power  or  thrust  setting.  The  procedures 
given  are  for  the  determination  of  this 
maximum  thrust  for  showing 
compliance  with  the  climb  requirements 
of  §25.119. 

2.  Replace  Paragraph  16.b.(3)  With  the 
Following 

(3)  For  the  critical  air  bleed 
configuration,  stabilize  the  airplane  in 
level  flight  with  symmetric  power  on  all 
engines,  landing  gear  down,  flaps  in  the 
landing  position,  at  a  speed  of  1.3  Vso. 
simulating  the  estimated  minimum 
climb  limiting  landing  weights  at  an 
altitude  sufficiently  above  the  selected 
test  altitude  so  that  the  time  to  descend 
to  the  test  altitude  with  the  throttles 
closed  equals  the  appropriate  engine 
r.p.m.  stabilization  time  determined  in 
paragraph  (2).  Retard  the  throttles  to  the 
flight  idle  position  and  descend  at  1.3 
Vs  to  approximately  the  test  altitude; 
when  the  appropriate  time  has  elapsed, 
rapidly  advance  the  power  or  thrust 
controls  to  the  go-aroimd  power  or 
thrust  setting.  TTie  power  or  thrust 
controls  may  first  be  advanced  to  the 
forward  stop  and  then  retarded  to  the 
go-around  power  or  thrust  setting.  At 
the  applicant's  option,  additional  less 
critical  bleed  configurations  may  be 
tested. 

3.  Add  the  Following  Sections  to 
Paragraph  20.  a 

(1)  The  maximum  forces  given  in  the 
table  in  §  25.143(c)  for  pitch  and  roll 
control  for  short-term  appUcation  are 
applicable  to  maneuvers  in  which  the 
control  force  is  only  needed  for  a  short 
period.  Where  the  maneuver  is  such  that 
the  pilot  will  need  to  use  one  hand  to 
operate  other  controls  (such  as  during 
the  landing  flare  or  a  go-around,  or 
during  changes  of  configuration  or 
power  resulting  in  a  change  of  control 
force  that  must  be  trimmed  out)  the 


single-handed  maximum  control  forces 
will  be  apphcable.  In  other  cases  (such 
as  takeoff  rotation,  or  maneuvering 
during  en  route  flight),  the  two-handed 
maximum  forces  will  apply. 

(2)  Short-term  and  long-term  forces 
shoidd  be  interpreted  as  follows: 

(i)  Short-term  forces  are  the  initial 
stabihzed  control  forces  that  residt  from 
maintaining  the  intended  fUght  path 
following  configuration  changes  and 
normal  transactions  from  one  flight 
conditiixi  to  another,  or  from  regaining 
control  following  a  failure.  It  is  assumed 
that  the  pilot  will  take  immediate  action 
to  reduce  or  eliminate  such  forces  by  re- 
trimming  or  changing  configuration  or 
flight  conditions,  and  consequently 
short-term  forces  are  not  considered  to 
exist  for  any  significant  duration.  They 
do  not  include  transient  force  peaks  that 
may  occur  during  the  configuration 
change,  change  of  flight  ctmiditions,  or 
recovery  of  control  following  a  bilure. 

(ii)  Long-term  forces  are  those  control 
forces  that  result  from  normal  or  failure 
conditions  that  cannot  readily  be 
trimmed  out  or  eliminated. 

4.  Add  the  Following  Sections  to 
Paragraph  20 

d.  Acceptable  ^4eans  of  Compliance. 
An  acceptable  means  of  compliance 
with  the  requirement  that  stick  forces 
may  not  be  excessive  vthen 
maneuvering  the  airplane  is  to 
demonstrate  that,  in  a  turn  for  0.5g 
incremental  normal  acceleration  (0.3g 
above  20,000  feet)  at  speeds  up  to  Vpc/ 
Mpc.  the  average  stick  force  gradient 
does  not  exceed  120  Ibs/s. 

e.  Interpretive  Material.  (1)  The 
objective  of  §  25.143(f)  is  to  ensure  that 
the  limit  strength  of  any  critical 
component  on  the  airplane  would  not 
be  exceeded  in  maneuvering  flight.  In 
much  of  the  structure,  the  load 
sustained  in  maneuvering  flight  can  be 
assumed  to  be  directly  proportional  of 
the  load  factor  appUed.  However,  this 
may  not  be  the  case  for  some  parts  of  the 
structure,  e.g.,  the  tail  and  rear  fuselage. 
Nevertheless,  it  is  accepted  that  the 
airplane  load  factor  will  be  a  sufficient 
guide  to  the  possibility  of  exceeding 
limit  strength  on  any  critical  component 
if  a  structural  investigation  is 
undertaken  whenever  the  design 
positive  limit  maneuvering  load  factor  is 
closely  approached.  If  flight  testing 
indicates  that  the  design  positive  limit 
maneuvering  load  factor  could  be 
exceeded  in  steady  maneuvering  flight 
with  a  50-pound  stick  force,  the  airplane 
structure  should  be  evaluated  for  the 
anticipated  load  at  a  50-pound  stick 
force.  The  airplane  will  be  considered  to 
have  been  overstressed  if  limit  strength 
has  been  exceeded  in  any  critical 
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component.  For  the  purposes  of  this 
evaluation,  limit  strength  is  defined  as 
the  largOT  of  either  the  limit  design  loads 
envelope  increased  by  the  available 
margins  of  safety,  or  the  ultimate  static 
test  strength  divided  Iw  1.5. 

(2)  Minimum  Stick  Force  to  Reach 
Limit  Strength,  (i)  A  stick  force  of  at 
least  50  pounds  to  reach  limit  strength 
in  steady  maneuvers  or  wind-up  tvuns 
in  considered  acceptable  to  demonstrate 
adequate  minimum  force  at  limit 
strength  in  the  absence  of  deterrent 
buffeting.  If  heavy  buffeting  occurs 
before  the  hmit  strength  condition  is 
reached,  a  somewhat  lower  stick  force  at 
limit  strength  may  be  acceptable.  The 
acceptability  of  a  stick  force  of  less  than 
50  pounds  at  the  limit  strength 
condition  will  depend  upon  the 
intensity  of  he  buffet,  the  adequacy  of 
the  warning  margin  (i.e.,  the  load  factor 
increment  between  the  heavy  buffet  and 
the  limit  strength  condition),  and  the 
stick  force  characteristics.  In 
determining  the  limit  strength  condition 
for  each  critical  component,  the 
contribution  of  buffet  loads  to  the 
overall  maneuvering  loads  should  be 
taken  into  account. 

(ii)  This  minimum  stick  force  applies 
in  the  en  route  configuration  with  the 
airplane  trimmed  for  straight  flight,  at 
all  speeds  above  the  minimum  speed  at 
which  the  limit  strength  condition  can 
be  achieved  vdthout  stalling.  No 
minimum  stick  force  is  specified  for 
other  configurations,  but  the 
requirements  of  §  25.143(f)  are 
appUcable  in  these  conditions. 

(3)  Stick  Force  Characteristics,  (i)  At 
all  points  within  the  buffet  onset 
boimdary  determined  in  accordance 
with  §  25.251(e),  but  not  including 
si>eeds  above  Vfc/Mfc,  the  stick  force 
should  increase  progressively  with 
increasing  load  factor.  Any  reduction  in 
stick  force  gradient  with  change  of  load 
factor  should  not  be  so  large  or  abrupt 
as  to  impair  significantly  the  ability  of 
the  pilot  to  maintain  control  over  the 
load  factor  and  pitch  attitude  of  the 
airplane. 

(li)  Beyond  the  buffet  onset  boimdary, 
hazardous  stick  force  characteristics 
should  not  be  encountered  within  the 
permitted  maneuvering  envelope  as 
limited  by  paragraph  20.e.(3)(iii).  It 
should  be  possible,  by  use  of  the 
primary  longitudinal  control  alone,  to 
pitch  the  airplane  rapidly  nose  down  so 
as  to  regain  the  initial  trimmed 
conditions.  The  stick  force 
characteristics  demonstrated  should 
comply  with  the  following: 

(A)  For  normal  acceleration 
increments  of  up  to  0.3g  beyond  buffet 
onset,  where  these  can  be  achieved, 
local  reversal  of  the  stick  force  gradient 


may  be  acceptable,  provided  that  any 
tendency  to  pitch  up  is  mild  and  easily 
controllable. 

(B)  For  normal  acceleration 
increments  of  more  than  0.3g  beyond 
buffet  onset,  where  these  can  be 
achieved,  more  marked  reversals  of  the 
stick  force  gradient  may  be  acceptable. 
It  should  be  possible  for  any  tendency 
to  pitch  up  to  be  contained  within  the 
allowable  maneuvering  limits  without 
applying  push  forces  to  the  control 
colimm  and  without  making  a  large  and 
rapid  forward  movement  of  the  control 
column. 

(iii)  In  flight  tests  to  satisfy  paragraphs 
2G.e.(3)  (i)  and  (ii).  the  load  factor 
should  be  increased  until  either: 

(A)  The  level  of  buffet  becomes 
sufficient  to  provide  a  strong  and 
effective  deterrent  to  further  increase  of 
load  foctor;  or 

(B)  Further  increase  the  load  factor 
requires  a  stick  force  in  excess  of  150 
poimds  (or  in  excess  of  100  pounds 
when  beyond  the  buffet  onset  boundary) 
or  is  impossible  because  of  the 
hmitations  of  the  control  system;  or 

(C)  The  positive  Umit  maneuvering 
load  factor  established  in  compliance 
with  §  25.337(b)  is  achieved. 

(4)  Negative  Load  Factors.  It  is  not 
intended  that  a  detailed  flight  test 
assessment  of  the  maneuvering 
characteristics  under  negative  load 
factors  should  necessarily  be  made 
throughout  the  specified  range  of 
conditions.  An  assessment  of  the 
characteristics  in  the  normal  flight 
envelope  involving  normal  accelerations 
from  Ig  to  zero  g  will  normally  be 
sufficient.  Stick  forces  should  also  be 
assessed  during  other  required  flight 
testing  involving  negative  load  factors. 
Where  these  assessments  reveal  stick 
force  gradients  that  are  unusually  low. 
or  that  are  subject  to  significant 
variation,  a  more  detailed  assessment,  in 
the  most  critical  of  the  specified 
conditions,  will  be  required.  This  may 
be  based  on  calculations  provided  these 
are  supported  by  adequate  flight  test  or 
wind  tunnel  data. 

5.  Replace  Paragraph  21.a.(e)  With  the 
Following 

(3)  Section  25. 1 45(c)  contains 
requirements  associated  primarily  with 
attempting  a  go-around  maneuver  from 
the  landing  configuration.  Retraction  of 
the  high-Uft  devices  from  the  landing 
configuration  should  not  result  in  a  loss 
of  altitude  if  the  power  or  thrust 
controls  are  moved  to  the  go-around 
setting  at  the  same  time  that  flap/slat 
retraction  is  begun.  The  design  features 
involved  with  this  requirement  are  the 
rate  of  flap/slat  retraction,  the  presence 


of  any  flap  gates,  and  the  go-around 
power  or  tiuiist  setting. 

(i)  Flap  gates,  which  prevent  the  pilot 
from  moving  the  flap  selector  through 
the  gated  position  without  a  separate 
and  distinct  movement  of  the  selector, 
allow  compliance  with  these 
requirements  to  be  demonstrated  in 
segments.  High  lift  device  retraction 
must  be  demonstrated  beginning  from 
the  maximimi  landing  position  to  the 
firet  gated  position,  between  gated 
positions,  and  from  the  last  gated 
position  to  the  fully  retracted  position. 

(ii)  The  go-around  power  or  thrust 
setting  should  be  the  same  as  is  used  to 
comply  with  the  approach  and  landing 
climb  performance  requirements  of 
§§  25.121(d)  and  25.119,  and  the 
controllabiUty  requirements  of 
§§  25.145(b)(3),  25.145(b)(4). 
25.145(b)(5).  25.149(f).  and  25.149(g). 
The  controllabiUty  requirements  may 
limit  the  go-around  power  or  thrust 
setting. 

6.  Replace  Paragraph  21.c.(3}(i)(E)  With 
the  Following 

(E)  Engine  power  at  flight  idle  and  the 
go-around  power  or  thrust  setting. 

7.  Replace  Paragraph  21.c.(4)(ii)  With 
the  Following 

(ii)  The  airplane  should  be  trimmed  at 
a  speed  of  1.4  Vs.  Quickly  set  go-around 
power  or  thrust  while  maintaining  the 
speed  of  1.4  Vs.  The  longitudinal 
control  force  should  not  exceed  50  lbs. 
throughout  the  maneuver  without 
changing  the  trim  control. 

8.  Replace  Paragraph  21.c.(6)lii)  With 
the  Following 

(ii)  Test  procedure:  With  the  airplane 
stable  in  level  flight  at  a  speed  of  1.1  Vs 
for  propeller  driven  airplanes,  or  1.2  Vs" 
for  turbojet  powered  airplanes,  retract 
the  flaps  to  the  full  up  position,  or  the 
next  gated  position,  while 
simultaneously  setting  go-around 
power.  Use  the  same  power  or  thrust  as 
is  used  to  comply  with  the  performance 
requirement  of  §  25.121(d),  as  limited  by 
the  appUcable  controllabiUty 
requirements.  It  must  be  possible, 
without  requiring  exceptional  piloting 
skill,  to  prevent  losing  altitude  during 
the  maneuver.  Trimming  is  permissible 
at  any  time  during  the  maneuver.  If 
gates  are  provided,  conduct  this  test 
beginning  from  the  maximum  landing 
flap  position  to  the  first  gate,  from  gate 
to  gate,  and  from  the  last  gate  to  the 
fully  retracted  position.  (The  gate  design 
requirements  are  specified  within  the 
rule.)  Keep  the  landing  gear  extended 
throughout  the  test. 


9.  Revise  the  First  Sentence  of 
Paragraph  23.a  by  Replacing  "Landing 
Approach  (Vmcl)"  by  "Approach  and 
Landing  Vmcl  and  Vmcl-z)-  "  Revise  the 
Second  Sentence  in  the  Same  Paragraph 
by  Replacing  "Vmcl"  ^th  "Vmcl  and 

VmC1^2" 

10.  Replace  Paragraph  23.b.(2)(iii)  With 
the  Following 

(iii)  During  determination  of  Vmcg. 
engine  failure  recognition  should  be 
provided  by: 

(A)  The  pilot  feeling  a  distinct  change 
in  the  directional  tracking 
characteristics  of  the  airplane,  or 

(B)  The  pilot  seeing  a  directional 
divergence  of  the  airplane  with  respect 
to  the  view  outside  the  airplane. 

11.  Replace  Paragraph  23.b.(3)  With  the 
Following 

(3)  Minimum  Control  Speed  During 
Approach  and  Landing  (Vmcl) — 
§  25.149(f). 

(i)  This  section  is  intended  to  ensure 
that  the  airplane  is  safely  controllable 
following  an  engine  failure  during  an 
all-engines-operating  approach  and 
landing.  From  a  controllability 
standpoint,  the  most  critical  case 
usually  consists  of  an  engine  failing 
after  the  power  or  thrust  has  been 
increased  to  perform  a  go-around  from 
an  all-engines-operating  approach. 
Section  25.149(f)  requires  the  minimum 
control  speed  to  be  determined  that 
allows  a  pilot  of  average  skill  and 
strength  to  retain  control  of  the  airplane 
after  the  critical  engine  becomes 
inoperative  and  to  maintain  straight 
flight  with  less  than  five  degrees  of  bank 
angle.  Section  25.149(h]  requires  that 
sufficient  lateral  control  be  available  at 
Vmcl  to  roll  the  airplane  through  an 
angle  of  20  degrees,  in  the  direction 
necessary  to  initiate  a  turn  away  from 
the  inoperative  engine,  in  not  more  than 
five  seconds  when  starting  from  a  steady 
fUght  condition. 

(ii)  Conduct  this  test  using  the  most 
critical  of  the  all-engines-operating 
approach  and  landing  configurations,  or 
at  the  option  of  the  applicant,  each  of 
the  all-engines-operating  approach  and 
landing  configurations.  The  procedures 
given  in  paragraph  23.b.(l)(ii)  for  Vmca 
may  be  used  to  determine  Vmcl.  except 
that  flap  and  trim  settings  should  be 
appropriate  to  the  approach  and  landing 
configiuations.  the  power  or  thrust  on 
the  operating  engine(s)  should  be  set  to 
the  go-around  power  or  thrust  setting, 
and  compliance  with  all  Vmcl 
requirements  of  §§  25.149  (f)  and  (h) 
must  be  demonstrated. 


12.  Add  the  Following  New  Sections  to 
Paragraph  23.b.(3) 

(iii)  For  propeller  driven  airplanes, 
the  prof)eUer  must  be  in  the  position  it 
achieves  without  pilot  action  following 
engine  failure,  assuming  the  engine  fails 
while  at  the  power  or  thrust  necessary 
to  maintain  a  three  degree  approach 
path  angle. 

(iv)  At  the  option  of  the  applicant,  a 
one-engine-inoperative  landing 
minimum  control  speed,  Vmcmi  om). 
may  be  determined  in  the  conditions 
appropriate  to  an  approach  and  landing 
with  one  engine  having  failed  before  the 
start  of  the  approach.  In  this  case,  only 
those  configurations  recommended  for 
use  during  an  approach  and  landing 
with  one  engine  inoperaUve  need  be 
considered.  The  propeller  of  the 
inoperative  engine,  if  appUcable,  may  be 
feathered  throughout.  The  resulting 
value  of  Vmcm  i  om)  may  be  used  in 
determining  the  recommended 
procedures  and  speeds  for  a  one-engine- 
inoperaUve  approach  and  landing. 

13.  Replace  and  Re-Designate 
Paragraphs  23.b.(4),  23.b.4(ii).  and 
23.b.4(ii)(A)  With  the  Following 

(4)  Minimum  Control  Speed  With  One 
Engine  Inoperative  During  Approach 
and  Landing  (Vmcl-j)— §  25.149(g). 

(iii)  Conduct  this  test  using  the  most 
critical  approved  one-engine- 
inoperative  approach  or  landing 
configuration  (usually  the  minimum 
flap  deflection),  or  at  the  option  of  the 
applicant,  each  of  the  approved  one- 
engine-inoperative  approach  and 
landing  configurations.  The  following 
demonstrations  are  required  to 
determine  Vmcl-z: 

(A)  With  the  power  or  thrust  on  the 
operating  engines  set  to  maintain  a 
minus  3  degree  gUdeslope  with  one 
critical  engine  inoperaUve,  the  second 
criUcal  engine  is  made  inoperaUve  ancf 
the  remaining  operating  engine(s)  are 
advanced  to  the  go-around  power  or 
thrust  setting.  The  Vmci^2  speed  is 
estabUshed  by  the  procedures  presented 
in  paragraph  23.b.(l)(ii)  for  Vmca. 
except  that  flap  and  trim  setting  should 
be  appropriate  to  the  approach  and 
landing  configuraUons,  the  power  or 
thrust  on  the  op>erating  engine(s)  should 
be  set  to  the  go-around  power  or  thrust 
setting,  and  compliance  with  all  Vmci^z 
requirements  of  §§  25.149(g)  and  (h) 
must  be  demonstrated. 

14.  Add  the  Following  New  Section  to 
Paragraph  23.b.(4) 

(ii)  For  propeller  driven  airplanes,  the 
propeller  of  the  engine  inoperaUve  at 
the  beginiung  of  the  approach  may  be  in 
the  feathered  posiUon.  The  propeller  of 


the  more  criUcal  engine  must  be  in  the 
posiUon  it  automatically  assumes 
following  engine  failure. 

(iii)(C)  Starting  from  a  steady  straight 
flight  condition,  demonstrate  that 
sufficient  lateral  control  is  available  at 
Vmcl-2  to  roll  the  airplane  through  an 
angle  of  20  degrees  in  the  direction 
necessary  to  initiate  a  turn  away  frxim 
the  inoperative  engines  in  not  more  than 
five  seconds.  This  maneuver  may  be 
flown  in  a  bank-to-bank  roll  through  a 
wings  level  attitude. 

(iv)  At  the  option  of  the  applicant,  a 
two-engines-inoperaUve  landing 
minimimi  control  speed,  Vmci^zcz  ou<), 
may  be  determined  in  the  conditions 
appropriate  to  an  approach  and  landing 
with  two  engines  having  failed  before 
the  start  of  the  approach.  In  this  esse, 
only  those  configiiraUons  recommended 
for  use  during  an  approach  and  landing 
with  two  engines  inoperaUve  need  be 
considered.  The  propellers  of  the 
inoperative  engines,  if  appUcable,  may 
be  feathered  throughout.  The  values  of 
Vmci^2  or  Vmcl-2(2  om)  should  be  used  as 
giUdance  in  determining  the 
reconunended  procedures  and  speeds 
for  a  two-engines-inoperaUve  approach 
and  landing. 

15.  Add  the  Following  New  Section  to 
Paragraph  23.b 

(5)  Autofeather  Effects.  Where  an 
autofeather  or  other  drag  limiting 
system  is  installed  and  will  be  operative 
at  approach  power  settings,  its  operation 
may  be  assiuned  in  determining  the 
propeUer  position  achieved  when  the 
engine  fails.  Where  automatic  feathering 
is  not  available,  the  effects  of 
subsequent  movements  of  the  engine 
and  propeller  controls  should  be 
considered,  including  fully  closing  the 
power  lever  of  the  failed  engine  in 
conjunction  with  maintaining  the  go- 
around  power  setting  on  the  operating 
engine(s). 

16.  Replace  Paragraph  29.b.(3)(i)  With 
the  Following 

(i)  The  pitch  control  reaches  the  aft 
stop  is  held  full  aft  for  two  seconds,  or 
until  the  pitch  attitude  stops  increasing, 
whichever  occurs  later.  In  the  case  of 
turning  flight  stalls,  recovery  may  be 
initiated  once  the  pitch  control  reaches 
the  aft  stop  when  accompaiUed  by  a 
rolling  motion  that  is  not  immediately 
controllable  (provided  the  rolling 
motion  compUes  with  §  25.203  (c)). 

17.  Replace  Paragraph  29.b.(3)(ii)  With 
the  Following 

(ii)  An  imcommanded,  distinctive  and 
easily  recognizable  nose  down  pitch 
that  cannot  be  readily  arrested.  This 
nose  down  pitch  may  be  accompanied 
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by  a  rolling  motion  that  is  not 
immediately  controllable,  provided  that 
the  rolhng  motion  complies  with 
§  25.203(b)  or  (c)  as  appropriate. 

18.  Remove  Paragraph  29.b.(3)(m)  (and 
Redesignate  Paragraph  29.b.(3)  (iv)  and 
(v)  as  29.b.l3)  (Hi)  and  (iv).  Respectively 

(iii)  A  roll  that  cannot  be  readily 
arrested  with  normal  use  of  lateral/ 
directional  control. 

19.  Replace  Paragraph  29.d.(3)(i)  With 
the  Following 

(i)  The  airplane  should  be  trimmed  for 
hands-off  flight  at  a  speed  20  percent  to 
40  percent  above  the  stall  speed,  with 
the  appropriate  power  setting  and 
configuration.  Then,  using  only  the 
primary  longitudinal  control,  establish 
and  maintain  a  deceleration  (entry  rate) 
consistent  with  that  specified  in 
§§  25.201(c)(1)  or  25.201(c)(2).  as 
appropriate,  until  the  airplane  is  stalled. 
Both  power  and  pilot  selectable  trim 


should  remain  constant  throughout  the 
stall  and  recovery  (angle  of  attack  has 
decreased  to  the  point  of  no  stall 
warning). 

20.  Replace  Paragraph  29.d.(3)(iii)  With 
the  Following 

(iii)  In  addition,  for  turning  flight 
stalls,  apply  the  longitudinal  control  to 
achieve  airspeed  deceleration  rates  up 
to  3  knots  per  second.  The  intent  of 
evaluating  higher  deceleration  rates  is  to 
demonstrate  safe  characteristics  at 
higher  rates  of  increase  of  angle  of  attack 
than  are  obtained  from  the  1  knot  per 
second  stalls.  The  specified  airspeed 
deceleration  rate,  and  associated  angle 
of  attack  rate,  should  be  maintained  up 
to  the  point  at  which  the  airplane  stalls. 

21.  Replace  Paragraph  29.d.(3)(iv)  With 
the  Following 

(iv)  For  those  airplanes  where  stall  is 
defined  by  full  nose-up  longitudinal 
control  for  both  forward  and  aft  e.g..  the 


time  at  full  aft  stick  during 
characteristics  testing  should  be  not  less 
than  that  used  for  all  speed 
determination.  For  turning  flight  stalls, 
however,  recovery  may  be  initiated  once 
the  pitch  control  reaches  the  aft  stop 
when  accompanied  by  a  rolling  motion 
that  is  not  inunediately  controllable 
(provided  the  rolling  motion  complies 
with  §  25.203(c)). 

22.  Add  the  Following  New  Section  to 
Paragraph  29.d.(3) 

(vi)  In  level  wing  stalls  the  bank  angle 
may  exceed  20  degrees  occasionally, 
provided  that  lateral  control  is  effective 
during  recovery. 

Issued  in  Renton,  Washington,  on  March  9, 
1995. 

Ronald  T.  Wopiar, 

Manager,  Transport  Airplane  Directorate, 
Aircraft  Certification  Service,  ANM-100. 
|FR  Doc.  95-14172  Filed  6-&-95;  8:45  am) 
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DEPARTMENT  OF  EDUCATION 
(CFDA  Na  84^287] 

21st  Cantury  Community  Learning 
CMiters;  Notic*  Inviting  Applications 
for  New  Awards  tor  Rscai  Year  1f»5 

Purpose  of  Program:  To  award  grants 
to  rural  and  inner-city  public 
elementary  or  secondary  schools,  or 
consortia  of  such  schools,  to  enable 
such  schools  to  plan,  implement,  or  to 
expand  projects  that  benefit  the 
educational,  health,  social  service, 
cultural,  and  recreational  needs  of  a 
rural  or  ipner-city  community. 

Eligible  Applicants:  Rural  and  inner- 
city  public  elementary  or  secondary 
schools,  or  consortia  of  such  schools.  In 
accordance  with  the  absolute  priority 
published  elsewhere  in  this  part  of  this 
issue  of  the  Federal  Register,  eUgible 
applicants  are  limited  to  schools  located 
in  an  Empowerment  Zone  or  a 
Supplemental  Empowerment  Zone. 

Deadline  for  Transmittal  of 
Applications:  July  25. 1995. 

Deadline  for  Intergovernmental 
Review:  September  23,  1995. 

Applications  Available:  Jxme  12,  1995. 

Estimated  Available  Funds:  $700,000. 

Estimated  Range  of  Awards:  $75,000- 
$150,000. 

Estimated  Average  Size  of  Awards: 
$100,000. 

Estimated  Number  of  A  wards:  7. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Budget  Period:  12  months. 

Project  Period:  Up  to  36  months. 

Applicable  Regulations:  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74.  75,  77,  79,  80,  81.  82. 
85.  and  86. 

Priorities:  Eligible  applicants  are 
Umited  for  this  competition  by  the 
Absolute  Priority  published  elsewhere 
in  this  part  of  this  issue  of  the  Federal 
Register.  Applicants  must  also  address 
the  following  absolute  priority. 

Absolute  Priority:  Under  34  CFR 
75.105(c)(3)  and  20  U.S.C.  8244(b).  the 
Secretary  gives  an  absolute  preference  to 
applications  that  meet  the  following 
priority.  The  Secretary  funds  under  this 
competition  only  applications  that  meet 
the  following  absolute  priority  and  the 
priority  found  elsewhere  in  this  part  of 
this  issue  of  the  Federal  Register. 

Absolute  Priority:  Projects  that  offer  a 
broad  selection  of  services  that  address 
the  needs  of  the  community. 

Grants  awarded  may  be  used  to  plan, 
implement,  or  expand  community 
learning  centers  which  must  include  not 
less  than  four  of  the  following  activities: 
(1)  Literacy  education  programs. 


(2)  Senior  citizen  programs. 

(3)  Children's  day  care  services. 

(4)  Integrated  education,  health,  social 
service,  recreational,  or  cultural 
programs. 

(5)  Summer  and  weekend  school 
programs  in  conjunction  with  recreation 
programs. 

(6)  Nutrition  and  health  programs. 

(7)  Expan(ted  library  service  hours  to 
serve  community  needs. 

(8)  Telecommunications  and 
technology  education  programs  for 
individuals  of  all  aces. 

(9)  Parenting  skiUs  education 
programs. 

(10)  Support  and  training  for  child 
day  care  providers. 

(11)  Employment  counseling,  training, 
and  placement. 

(12)  Services  for  individuals  who 
leave  school  before  graduating  from 
secondary  school,  regardless  of  the  age 
of  such  individual. 

(13)  Services  for  individuals  with 
disabilities. 

ApplicatioB  ReqiiireBentB 

Each  appUcation  must  include — 

(a)  A  comprehensive  local  plan  that 
enables  the  school  or  consortium  to 
serve  as  a  center  for  the  delivery  of 
education  and  human  resources  for 
members  of  a  community; 

(b)  An  evaluation  of  the  needs, 
available  resources,  and  goals  and 
objectives  for  the  proposed  project  in 
order  to  determine  which  activities  will 
be  undertaken  to  address  such  needs; 
and 

(c)  A  description  of  the  proposed 
project,  including — 

(1)  A  description  of  the  mechanism 
that  will  be  used  to  disseminate 
information  in  a  manner  that  is 
understandable  and  accessible  to  the 
community; 

(2)  Identification  of  Federal,  State, 
and  local  programs  to  be  merged  or 
coordinated  so  that  public  resources 
may  be  maximized; 

(3)  A  description  of  the  collaborative 
efforts  to  be  undertaken  by  commtmity- 
based  organizations,  related  public 
agencies,  businesses,  or  other 
appropriate  organizations; 

(4)  A  description  of  how  the  school  or 
consortium  will  serve  as  a  deUvery 
center  for  existing  and  new  services, 
especially  for  interactive 
telecommunication  used  for  education 
and  professional  training;  and 

(5)  An  assurance  that  the  school  or 
consortiimi  will  establish  a  faciUty 
utilization  pohcy  that  specifically 
states — 

(I)  The  rules  and  regulations 
applicable  to  building  and  equipment 
use;  and  (II)  supervision  guidelines. 


Definition 


20  U.S.C.  8246  defines  the  term 
"commimity  learning  center"  as  an 
entity  within  a  public  elementary  or 
secondary  school  building  that — 

(a)  Provides  educational,  recreational, 
health,  and  social  service  programs  for 
residents  of  all  ages  within  a  local 
community;  and 

(b)  Is  operated  by  a  local  educational 
agency  in  conjunction  with  local 
governmental  agencies,  businesses, 
vocational  education  programs, 
institutions  of  higher  education, 
commimity  colleges,  and  cultural, 
recreational,  and  other  commimity  and 
human  service  entities. 

Selection  Criteria:  In  evaluating 
applications  for  grants  under  this 
competition,  the  Secretary  uses  the 
selecUon  criteria  in  34  CFR  75.210(b). 
Under  34  CFR  75.210(c),  the  Secretary  is 
authorized  to  distribute  an  additional  15 
points  among  the  criteria  to  bring  the 
total  to  a  maximum  of  100  points.  For 
this  competition,  the  Secretary 
distributes  the  additional  points  as 
follows: 

Plan  of  Operation  (34  CFR 
75.210(b)(3)).  Five  additional  points  are 
added  to  this  criterion  for  a  possible 
total  of  20  points. 

Evaluation  Plan  (34  CFR  75.210(b)(6)). 
Ten  additional  points  are  added  to  this 
competition  for  a  possible  total  of  15 
points. 

For  Applications  or  Information 
Contact:  Seresa  Simpson,  U.S. 
Department  of  Education,  555  New 
Jersey  Avenue,  NW.,  Room  522. 
Washington.  DC  20208-5524. 
Telephone  (202)  219-1935. 

For  Users  of  TDD  or  FIRS:  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m..  Eastern  time.  Monday  through 
Friday. 

For  Electronic  Access  to  Information: 
Information  about  the  Department's 
funding  opportunities,  including  copies 
of  application  notices  for  discretionary 
grant  competitions,  can  be  viewed  on 
the  Department's  electronic  bulletin 
board  (ED  Board),  telephone  (202)  260- 
9950;  or  on  the  Internet  Gopher  Server 
at  GOPHER.ED.GOV  (under 
Announcements.  Bulletins  and  Press 
Releases).  However  the  official 
application  notice  for  a  discretionary 
grant  competition  is  the  notice 
published  in  the  Federal  Register. 

Program  Authority:  20  U.S.C.  8241-8246. 


Dated:  ]une  6. 1995. 

Sharon  P.  Robinson, 

Assistant  Secretary  for  Educational  Research 
and  Improvement. 

[FR  Doc.  95-14222  Filed  6-«-95;  8:45  am) 
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21st  Century  Community  Learning 
Centers 

AGENCY:  Department  of  Education. 
action:  Notice  of  Final  Priority  for  FY 
1995. 

SUMMARY:  The  Secretary  announces  a 
priority  for  Fiscal  Year  1995  under  the 
21st  Century  Community  Learning 
Centers  Program.  The  Secretary  t^es 
this  action  to  focus  Federal  financial 
assistance  in  areas  of  the  country 
identified  as  areas  of  pervasive  poverty, 
unemployment  and  general  distress. 
The  priority  restricts  the  funds  available 
under  the  21st  Century  Program  to 
applicants  that  are  located  in 
Empowerment  Zones  or  Supplemental 
Empowerment  Zones. 
EFFECTIVE  DATE:  This  priority  takes  effect 
July  10, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Seresa  Simpson,  U.S.  Department  of 
Education,  555  New  Jersey  Avenue. 
NW,  Room  522.  Washington.  DC  20208- 
5524.  Telephone  (202)  219-1935. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  This 
notice  contains  one  final  priority  under 
the  21st  Century  Community  Learning 
Centers  Program.  The  purpose  of  this 
program  is  to  award  grants  to  rural  and 
inner-city  public  elementary  or 
secondary  schools,  or  consortia  of  such 
schools,  to  enable  them  to  plan, 
implement,  or  to  expand  projects  that 
benefit  the  educational,  health,  social 
service,  cultural,  and  recreational  needs 
of  a  rural  or  inner-city  community. 

Background  on  Empowerment  Zone 
Initiative 

The  Empowerment  Zone  initiative  is 
a  critical  element  of  the 
Administration's  community 
revitalization  strategy.  The  program  is 
the  first  step  in  rebuilding  communities 
in  America's  poverty-stricken  inner 
cities  and  rural  heartlands.  It  is 
designed  to  empower  people  and 
communities  by  inspiring  Americans  to 
work  together  to  create  jobs  and 
opportunity. 

"The  Departments  of  Agriculture  and 
Housing  and  Urban  Development  have 


designated  6  urban  and  3  rural 
empowerment  zones  and  two 
supplemental  urban  empowerment 
zones.  These  urban  zones  are  located 
within  the  following  cities:  Atlanta, 
Georgia;  Baltimore,  Maryland;  Chicago, 
Illinois;  Cleveland,  Ohio;  Detroit, 
Michigan;  Los  Angeles,  California;  New 
York.  New  York;  and  Philadelphia. 
Pennsylvania/Camden,  New  Jersey.  The 
rural  zones  are  located  in  the  following 
states  and  counties:  Kentucky  (Clinton. 
Jackson  and  Wayne  Counties); 
Mississippi  (BoUvar.  Holmes. 
Humphreys,  and  LeFlore  Counties);  and 
Texas  (Cameron,  Hidalgo,  Starr  and 
Willacy  Counties). 

The  Empowerment  Zones  and 
Supplemental  Empowerment  Zones 
were  designated  based  on  locally- 
developed  strategic  plans  that 
comprehensively  address  how  the 
community  will  link  economic 
development  with  education  and 
training,  as  well  as  how  community 
development,  public  safety,  human 
services,  and  environmental  initiatives 
will  together  support  sustainable 
communities.  E)esignated  areas  will 
receive  Federal  grant  funds  and 
substantial  tax  benefits  and  will  have 
access  to  other  Federal  programs.  (For 
additional  information  on  the 
Empowerment  Zones  program  contact 
HUD  at  1-800-998-9999.) 

The  Department  of  Education  is 
supporting  the  Empowerment  Zone 
initiative  in  a  variety  of  ways.  It  is 
encouraging  zones  to  use  funds  they 
already  receive  &x)m  Department  of 
Education  programs  (including  Chapter 
1  of  Title  I  of  the  Elementary  and 
Secondary  Education  Act.  the  Drug-Free 
Schools  and  Communities  Act,  the 
Adult  Education  Act.  and  the  Carl  D. 
Perkins  Vocational  and  Applied 
Technology  Education  Act)  to  support 
the  comprehensive  vision  of  their 
strategic  plans.  In  addition,  the 
Department  of  Education  is  giving 
preferences  to  zones  in  a  number  of 
discretionary  grant  programs  that  are 
well  suited  for  inclusion  in  a 
comprehensive  approach  to  economic 
and  community  development. 

The  Empowerment  Zone  initiative 
and  the  21st  Century  Community 
Learning  Centers  Program  share  some 
common  features.  Both  programs  are 
concerned  with  helping  communities 
that  have  areas  with  high  poverty  rates 
address  educational,  health,  social 
service,  cultural,  and  recreational  needs. 
Communities  that  have  been  designated 
as  Empowerment  Zones  or 
Supplemental  Empowerment  Zones 
have  demonstrated  a  capacity  for  the 
type  of  cooperative  planning  that  is 
required  to  implement  a  21st  Century 


Community  Learning  Center.  The 
Secretary  believes  that  the  limited 
resources  available  under  the  21st 
Century  Program  will  have  the  greatest 
impact  if  the  funds  are  directed  to 
communities  that  have  the  greatest  need 
and  have  already  established 
comprehensive  community 
development  plans.  Therefore,  the 
Secretary  establishes  the  following 
absolute  priority  to  focus  Federal  funds 
on  21st  Oentury  projects  that  will 
address  the  needis  of  Empowerment 
Zones  or  Supplemental  Empowerment 
Zones. 

Absolute  Priority:  Under  34  CFR 
75.105(c)(3).  the  Secretary  gives  an 
absolute  preference  to  appUcations  that 
meet  the  following  priority.  The 
Secretary  funds  under  this  competition 
only  applications  that  meet  the 
following  absolute  priority: 

Projects  that  offer  a  broad  selection  of 
services  that  address  the  needs  of  the 
commimity.  Grants  may  be  used  to  plan, 
implement,  or  expand  community 
learning  centers  and  projects  must  be 
carried  out  by  a  school  or  consortia  of 
schools  located  in  an  Empowerment 
Zone  or  Supplemental  Empowerment 
Zone. 

Applicants  must  ensure  that  the 
proposed  program  relates  to  the  strategic 
plan  and  will  be  an  integral  part  of  the 
Empowerment  Zone  program. 

Waiver  (^Proposed  Rulemaking 

In  accordance  with  the 
Administrative  Procedure  Act  (5  U.S.C. 
553).  it  is  the  practice  of  the  Department 
of  Education  to  offer  interested  parties 
the  opportunity  to  comment  on 
proposed  regulations.  However,  in  order 
to  make  timely  grant  awards  in  Fiscal 
Year  (FY)  1995.  the  Assistant  Secretary, 
in  accordance  with  section  437(d)(1)  of 
the  General  Education  Provisions  Act. 
has  decided  to  issue  these  final 
priorities  which  will  apply  only  to  the 
FY  1995  grant  competition. 

Intergovernmental  Review 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  Part  79. 
The  objective  of  the  Executive  order  is 
to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federalism  by  relying  on  processes 
developed  by  State  and  local 
governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

In  accordance  with  the  order,  this 
document  is  intended  to  provide  early 
notification  of  the  Department's  specific 
plans  and  actions  for  this  program. 

Program  Authority:  20  U.S.C  8241-8246. 
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and  Extension  Service 

Agricultural  Telecommunications  Program; 
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DEPARTMENT  OF  AGRICULTURE 

Cooperative  State  Research, 
Education,  and  Extension  Service 

Agricultural  Telecommunications 
Program 

agency:  Cooperative  State  Research. 
Education,  and  Extension  Service. 
Department  of  Agriculture. 
ACTION:  Notice. 


limited  to  premises,  equipment  and 
services. 


SUBJECT:  Agricultural 
Telecommimications  Program;  Fiscal 
Year  1995;  Request  for  Proposals; 
Application  Guidelines. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Barbara  A.  White,  202-720-3029  for 
program  information,  or  Margaret  Bell. 
Cooperative  Funds  Division. 
Cooperative  State  Research.  Education, 
and  Extension  Service.  USDA.  202-401- 
4314.  for  fiscal  or  budget  information. 

Program  Description 

(a)  Purpose 

Proposals  are  requested  for  the 
purpose  of  awarding  competitive  grants 
for  fiscal  year  1995  under  the 
Agricultural  Telecommunications 
Program.  Grants  will  be  awarded  to 
ehgible  institutions  to  assist  in 
development  and  utilization  of  an 
agricultural  communications  networlt  to 
facilitate  and  to  strengthen  agricultural 
extension,  resident  education  and 
research,  and  domestic  and 
international  marketing  of  United  States 
commodities  and  products  through  a 
partnership  between  eligible  institutions 
and  the  U.S.  Department  of  Agriculture 
(USDA).  The  network  will  employ 
satellite  and  other  teleconmiimications 
technology  to  disseminate  and  to  share 
academic  instruction,  cooperative 
extension  programming,  agricultural 
research,  and  marketing  information. 
The  authority  for  this  program  is 
contained  in  section  1673  of  the  Food, 
Agriculture,  Conservation,  and  Trade 
Act  of  1990,  Pub.  L.  101-624.  The 
program  is  administered  by  the 
Cooperative  State  Research,  Education, 
and  Extension  Service  (CSREES)  of 
USDA. 

(b)  Available  Funding 

For  fiscal  year  1995,  $1,221  miUion  is 
available  for  the  program.  Grants  under 
this  prognim  may  provide  funds  for  no 
more  than  50  percent  (50%)  of  the  cost 
of  a  propose  project,  unless  otherwise 
determined  by  the  Secretary.  For  the 
purpose  of  determining  the  non-Federal 
share  of  such  costs,  consideration  will 
be  given  to  contributions  in  cash  and  in- 
kind,  fairly  evaluated,  including,  but  not 


(c)  Eligibility 

Proposals  are  invited  firom  accredited 
institutions  of  higher  education. 
Applicants  must  demonstrate  that  they 
participate  in  a  network  that  distributes 
programs  consistent  with  the  following 
objectives:  (1)  Make  optimal  use  of 
available  resources  for  agricultiiral 
extension,  resident  education,  and 
research  by  sharing  resources  between 
participating  institutions;  (2)  improve 
the  competitive  pKJsition  of  United 
States  agriculture  in  international 
markets  by  disseminating  information  to 
producers,  processors,  and  researchers; 
(3)  train  students  for  careers  in 
agriculture  and  food  industries;  (4) 
facihtate  interaction  among  leading 
agricultural  scientists;  (5)  enhance  the 
ability  of  United  States  agriculture  to 
respond  to  environmental  and  food 
safety  concerns;  and;  (6)  identify  new 
uses  for  farm  commodities  and  to 
increase  the  demand  for  United  States 
agricultural  products  in  both  domestic 
and  foreign  markets. 

In  addition  to  the  above,  an  appUcant 
must  quaUfy  as  a  responsible  applicant 
in  order  to  be  eligible  for  a  grant  under 
the  program.  To  qualify  as  responsible, 
an  applicant  must  meet  the  following 
standards: 

(1)  Adequate  financial  resources  for 
performance,  the  necessary  experience, 
organizational  and  technical 
qualifications,  and  facilities,  or  a  firm 
commitment,  arrangement,  or  ability  to 
obtain  the  same  (including  any  to  be 
obtained  through  sub-agreement(s)/ 
contract(s)); 

(2)  Ability  to  comply  with  the 
proposed  or  required  completion 
schedule  for  the  project; 

(3)  Adequate  fiinancial  management 
system  and  audit  procedures  that 
provide  efficient  and  effective 
accountability  and  control  of  all  funds, 
property,  and  other  assets; 

(4)  Satisfactory  record  of  integrity, 
judgment,  and  performance,  including, 
in  particular,  any  prior  performance 
under  grants  and  contracts  from  the 
Federal  Government;  and 

(5)  Otherwise  be  qualified  and  eligible 
to  receive  Federal  assistance  under  the 
applicable  laws  and  regulations. 

(d)  Definitions 

For  the  pvupose  of  awarding  funding 
under  this  program,  the  following 
definitions  are  applicable: 

(1)  "Administrative  costs"  means  the 
total  of  direct  and  indirect  costs  as 
defined  in  7  CFR  part  3015,  USDA 
Uniform  Federal  Assistance 


Regulations,  related  to  the  operation  of 
a  project  under  this  program; 

(2)  "Administrator"  means  the 
Administrator  of  CSREES  and  any  other 
officer  or  employee  of  the  Department  to 
whom  the  authority  to  issue  or  modify 
grant  instruments  has  been  delegated. 

(3)  "Agricultural 
telecommimications"  means  those 
activities  established  to  encourage 
development  and  utilization  of  an 
agricultural  commxmications  network 
employing  satellite  and  other 
telecommunications  technologies  to 
disseminate  and  to  share  academic 
instruction,  cooperation  extension 
programming,  agricidtural  research,  and 
marketing  information; 

(4)  "Awarding  official"  means  the 
Administrator.  CSREES.  or  any  other 
officer  or  employee  of  the  Department  to 
whom  the  authority  to  issue  or  modify 
Agricultural  Telecommunications  grant 
instruments  on  behalf  of  the  Department 
has  been  delegated. 

(5)  "Communications  network"  refers 
to  television  or  cable  television 
origination  or  distribution  equipment, 
signal  conversion  equipment  (including 
both  modulators  and  demodulators), 
computer  hardware  and  software, 
programs  or  terminals,  or  related 
devices,  used  to  process  and  exchange 
data  through  a  telecommunications 
system  in  which  signals  are  generated, 
modified  or  prepared  for  transmission, 
or  received,  via  telecommunications 
terminal  equipment  or  via 
telecommunications  transmission; 

(6)  "DeUvery"  means  the  transmission 
and  reception  of  programs  by  facilities 
that  transmit,  receive,  or  carry  data 
between  telecommunications  terminal 
equipment  at  each  end  of  a 
telecommunications  circuit  or  path; 

(7)  "FaciUties"  includes  microwave 
antennae,  fiberoptic  cables  and 
repeaters,  coaxial  cables, 
communications  sateUite  ground  station 
complexes,  copper  cable  electronic 
equipment  associated  with 
telecommunications  transmission; 

(8)  "Grant"  means  the  assistance 
award  by  the  Administrator  to  a  grantee 
to  develop  agricultural 
telecommunications  programs  utilizing 
an  agricultural  telecommimications 
network; 

(9)  "Grantee"  means  the  entity 
designated  in  the  grant  award  document 
as  the  responsible  legal  entity  to  whom 
a  grant  is  awarded; 

(10)  "Peer  Review  Panel"  means  a 
group  of  appropriate  employees  of  the 
Federal  Government  qualified  to  give 
advice  on  the  merit  of  grant  apphcations 
submitted  under  this  program; 

(11)  "Project"  means  the  particular 
activity  within  the  scope  of  the  program 
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as  identified  herein  that  is  supported  by 
a  grant  under  this  program; 

(12)  "Project  Director"  means  the 
individual  who  is  responsible  for 
technical  direction  of  the  project,  as 
designated  by  the  grantee  in  the  award 
proposal  and  approved  by  the 
Administrator.  CSREES,  USDA; 

(13)  "Project  Period"  means  the  total 
time  approved  by  the  Administrator  for 
conducting  the  proposed  project  as 
outlined  in  the  approved  Federal 
assistance  prop(»al  or  the  approved 
portions  thereof. 

Proposal  Preparation 

(a)  Proposal  Cover  Page 

(1)  Title  of  Proposal 

The  title  of  the  proposal  must  be  brief 
(80K±aractermaximum)  yet  represent 
the  major  thrust  of  the  project. 

(2)  Other  Information 

Include  the  following  information  on 
the  proposal  cover  page: 

(a)  Name,  address,  telephone,  fax 
number,  and  e-mail  address  of  applicant 
and  project  director. 

(b)  Signatures  and  date.  The  cover 
page  must  contain  the  original 
signatiu«s  of  the  Project  Director  and 
the  Authorized  Organizational 
Representative  who  possesses  the 
necessary  authority  to  commit  the 
applicant's  time  and  other  relevant 
resources. 

(c)  Project  Summary.  Each  proposal 
must  contain  a  200-word  abstract 
containing  a  brief  description  of  the 
project.  The  abstract  should  describe  the 
situation,  targeted  audience,  purpose  of 
project,  program  goal,  methodology,  and 
expected  outcomes  of  the  project. 

(d)  Application  Category.  Each 
proposal  must  state  the  category  under 
which  funds  are  requested. 

Application  Categories 

Applicants  may  submit  proposals  in 
any  of  the  following  program  areas  as 
specified  in  the  authorization:  (a) 
Program  Delivery,  (b)  Innovative 
Program  Development/Production,  and 
(c)  Capacity  Building. 

(a)  Program  Delivery 

Applicants  may  submit  a  proposal  in 
the  Program  Delivery  Category 
requesting  funding  to  operate  an 
agricultural  communications  network, 
employing  satellite  and  other 
telecommunications  technology,  to 
deliver  Cooperative  Extension 
programming,  academic  instruction, 
agricultural  research  and  marketing 
information  through  partnership(s) 
between  eligible  institutions  and  the 
Department  of  Agriculture.  The  project 


goal(s)  and  objective(s)  must  be  clearly 
stated  in  the  proposal. 

Proposal  Narrative 

The  narrative  portion  of  the  proposal 
is  limited  to  20  pages  in  length.  No 
other  material  will  be  considered.  The 
narrative  should  contain  the  following 
sections: 

(1)  Project  Need 

Each  proposal  must  contain  a  clear 
and  concise  statement  identifying  the 
background  and  situation  leading  to  the 
project  need,  goal(s).  and  supporting 
objectives. 

(2)  Audience  Description 

Describe  targeted  audience(s)  for 
whom  the  project  will  be  designed 
including  pertinent  history  identified  in 
need,  demographics,  and  expected 
impact  on  audience. 

(3)  Partnerships  and  Collaboration 

Describe  partnerships  ai;d 
collaborations  fostered  through  this 
project  including  expected  impact  and 
benefit  to  those  involved  such  as 
learner,  institution,  agency,  state,  and 
nation. 

(4)  Staffing  Pattern  and  Procedure 

Describe  the  staff  needed  for  project 
administration,  instructional  design/ 
curriculum  development,  production, 
evaluation,  and  marketing/promotion. 
Narrative  should  demonstrate  that  the 
staffing  and  implementation  procedure 
will  result  in  an  integrated  approach 
involving  content  specialists, 
instructional  designers,  and  quality 
production  resources,  and  that  the 
individual  staff  members  proposed  are 
qualified  to  perform  these  roles.  Provide 
an  outline  (management  plan) 
demonstrating  integration. 

(5)  Project  Sustainability 

Projects  should  not  depend  on 
continued  funding  from  this  program. 
Each  proposal  should  include 
convincing  evidence  of  the  project's 
ability  to  continue  and  grow  after 
receiving  the  funding. 

(6)  Budget 

A  budget  and  a  detailed  narrative  in 
support  of  the  budget  is  required.  Show 
all  funding  sources  and  itemize  costs  by 
the  following  line  items:  salary  costs, 
fiinge  benefits  costs,  equipment, 
materials  and  supplies,  travel, 
publication/printing/duphcation  costs, 
computer  costs,  and  all  other  costs. 
While  some  funds  are  available  for  the 
acquisition  and  installation  of 
telecommunications  transmission 
facilities,  apphcants  are  cautioned  that 


no  more  than  10  percent  of  the  funds 
available  may  be  awarded  for  that 
puipose. 

Funds  may  be  requested  under  any  of 
the  line  items  Usted  above  provided  that 
the  item  or  service  for  which  support  is 
requested  is  identified  as  necessary  for 
successful  conduct  of  the  project,  is 
allowable  under  the  authorizing 
legislation  and  the  applicable  Federal 
cost  principles,  and  is  not  prohibited 
under  any  appUcable  I^ederal  statute. 
Salaries  of  project  personnel  who  will 
be  working  on  the  project  may  be 
requested,  but  must  be  in  proportion  to 
the  effort  they  will  devote  to  the  project. 

In  addition  to  the  initial  required 
information  under  Project  Description 
(Project  Need;  Audience  Description: 
Partnerships  and  Collaboration;  Staffing 
Pattern  and  Procedure;  Sustainability 
and  Budget),  the  proposal  must  define  a 
structure  for  the  technical  design  and 
development  of  the  deUvery  system, 
including: 

(7)  Alternative  Distance  Learning 
Technologies 

Development  and  employment  of 
alternative  distance  learning 
technologies  including,  but  not  limited 
to,  internet,  multimedia,  audio/visual, 
and  other  telecommunications 
technologies. 

(8)  Learner  and  Program  Support 

Each  proposal  should  include 
evidence  of  learner  support  including, 
but  not  limited  to,  facilitation  of  access, 
accommodation  for  diversity  in  special 
needs  and  learning  styles,  and 
recognition  of  need  for  alternative 
modes  of  program  design  and  delivery. 
There  should  be  a  plan  for  learner  and 
program  support. 

(9)  Innovation 

Innovative  appUcation  of  distance 
delivery  including,  but  not  limited  to, 
approaches  in  reaching  audience; 
methods  of  connectivity  and/or 
interaction;  use  of  existing  resources; 
and  innovations  in  the  teaching-learning 
transaction. 

(10)  Infrastructure 

Framework  representing  both  the 
technological  and  human  infrastructure 
including,  but  not  limited  to.  technical 
troubleshooting,  scheduling  and 
operation. 

(11)  Marketing 

Marketing  plan  including,  but  not 
limited  to,  rationale  for  promotional 
effort;  logistical  considerations; 
convincing  tie  to  needs  assessment. 
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(12)  Cost/Benefit 

The  proposal  must  include  a  cost- 
benefit  analysis  of  the  proposed  project, 
including  comparison  to  other  delivery 
methods,  relative  benefit  to  learner,  and 
staffing  costs  versus  benefits. 

(b)  Innovative  Proffom  Development/ 
Production 

Applicants  submitting  an  application 
in  the  Innovative  Program 
Development/Production  Category  must 
demonstrate  a  creative  approach  to 
distance  education  programming. 
Examples  might  include:  Pilot  projects 
demonstrating  innovative  combinations 
of  satellite/video,  computer  networking, 
audio  conferencing,  and/or  wrap-around 
plans  and  materials;  inclusion  of  limited 
resource  audiences;  match  of  audience 
needs/ characteristics  to  delivery  system: 
and  design  of  evaluation  protocol  for 
measuring  teaching-learning 
transaction. 

An  integrated  approach  to 
instructional  design  should  be  evident 
including  subject-matter  content, 
educational  methodology  and 
compatible  production  and  delivery 
techniques. 

Profect  Narrative 

The  narrative  portion  of  the  proposal 
must  not  exceed  20  pages  in  length.  No 
additional  material  will  be  considered. 
The  narrative  should  contain  the 
following  sections: 

(1)  Project  Need 

Each  proposal  must  contain  a  clear 
and  concise  statement  identifying  the 
background  and  situation  leading  to  the 
project  need,  goal(s).  and  supporting 
objectives. 

(2)  Audience  Description 

Describe  targeted  audience(s)  for 
whom  the  project  will  be  designed 
including  pertinent  history  identified  in 
need,  demographics,  and  expected 
impact  on  audience. 

(31  Partnerships  and  Collaboration 

Describe  partnerships  and 
collaborations  fostered  through  this 
project  including  expected  impact  and 
benefit  to  those  involved  such  as 
learner,  institution,  agency,  state,  and 
nation. 

(4)  Staffing  Pattern  and  Procedure 

Describe  the  staff  needs  for  project 
administration,  instructional  design/ 
curriculum  development,  production, 
evaluation,  and  marketing/promotion. 
Narrative  should  demonstrate  that  the 
staffing  and  implementation  procedure 
will  result  in  an  integrated  approach 
involving  content  specialists. 


instructional  designers,  and  quality 
production  resources,  and  that  the 
individual  staff  members  proposed  are 
qualified  to  perform  these  roles.  Provide 
an  outline  (management  plan) 
demonstrating  integration. 

(5)  Project  Sustainability 

Projects  should  not  depend  on 
continued  funding  from  this  program. 
Each  proposal  should  include 
convincing  evidence  of  the  project's 
ability  to  continue  and  grow  after 
receiving  the  funding. 


(6)  Budget 

A  budget  and  a  detailed  narrative  in 
support  of  the  budget  is  required.  Show 
all  funding  sources  and  itemize  costs  by 
the  following  line  items:  salary  costs, 
firing  benefits  costs,  equipment, 
materials  and  supplies,  travel, 
publication/printing/duplication  costs, 
computer  costs,  and  all  other  costs. 
While  some  funds  are  available  for  the 
acquisition  and  installation  of 
teleconunvmications  transmission 
hcilities.  applicants  are  cautioned  that 
no  more  than  10  percent  of  the  funds 
available  may  be  awarded  for  that 
purpose. 

Fimds  may  be  requested  under  any  of 
the  line  items  listed  above  provided  that 
the  item  or  service  for  which  support  is 
requested  is  identified  as  necessary  for 
successful  conduct  of  the  project,  is 
allowable  imder  the  authorizing 
legislation  and  the  applicable  Federal 
statute.  Salaries  of  project  personnel 
who  will  be  working  on  the  project  may 
be  requested,  but  must  be  in  proportion 
to  the  effort  they  wiU  devote  to  the 
project. 

(7)  Specific  Learning  Objectives 

Learning  objectives  should  be  stated 
in  terms  of  behavioral  changes  expected 
to  occur  in  the  audience(s)  based  on 
participation  in  the  program,  not  in 
terms  of  what  the  program  will  deliver. 

(8)  Instructional  Methodology/Strategies 

Explain  the  instructional/educational 
method  or  strategy  to  be  implemented 
including  appropriateness  for  audience 
and  learning  environment.  Explanation 
should  demonstrate  knowledge  of  how 
people  learn  and/ or  interact  in  a 
mediated  environment. 

(9)  Content/Curriculum 

Each  proposal  should  include 
detailed  outline  of  curriculum  to  be 
included  in  the  program,  including,  but 
not  limited  to,  overview  of  content, 
learner  activities,  mechanism  for 
evaluating  learning  outcome. 


(10)  Production  Techniques 

Provide  detailed  explanation  of 
production  techniques  used  in 
producing  and  delivery  of  program.  It 
should  be  clear  from  the  narrative  how 
subject-matter  content,  instructional 
method/ strategy,  and  production  will  be 
integrated. 

(11)  On-site  Activities 

Innovative  design  for  implementatlcm 
of  on-site  or  personal  learning 
environment  (i.e.,  creative  design  and 
implementation  plan  for  support 
materials  and  enrichment  activities  for 
on-site  and  personal  learning 
environments). 

(12)  Interactivity  , 

Describe  the  expected  level  of 
interactivity  necessary  based  on 
principles  imderlying  teaching-learning 
transaction,  sound  instructional  design, 
and  mode  of  delivery  used. 

(13)  Program  Evaluation 

Describe  both  formative  and 
siunmative  design  for  evaluating  success 
in  meeting  learning  objective(s)  listed 
under  Project  Need.  In  addition, 
describe  strategy  for  evaluating  overall 
effectiveness  of  program  in  terms  of 
teaching  and  learning,  behavior  change/ 
problem-solving,  immediate 
application,  meeting  learner  need,  and 
potential  for  replication. 

(14)  Marketing  Plan 

Describe  the  marketing  plan  including 
rationale  for  promotional  effort, 
logistical  considerations,  and  evidence 
that  plan  will  reach  intended  audience. 

(c)  Capacity  Building 

Proposals  in  this  category  should 
target  a  specific  need  in  the  area  of 
distance  education.  The  need  may  be  at 
the  university,  regional  or  national 
level.  The  proposal  must  include: 

(1)  detailed  plan  for  assessing 
capability;  and 

(2)  existing  plan  for  targeting  need 
based  on  completed  assessment. 

Proiect  Narrative 

Project  narratives  should  be  no  more 
than  20  pages  in  length.  No  additional 
materials  will  be  considered.  The 
narrative  portion  of  the  proposal  should 
contain  the  following  sections: 

(1)  Project  Need 

Each  proposal  must  contain  a  clear 
and  concise  statement  identifying  the 
background  and  situation  leading  to  the 
project  need,  goal(s),  and  supporting 
objectives. 
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V?  Audience  Description 

Describe  targeted  audience(s)  for 
>vhom  the  project  will  be  designed 
.Including  pertinent  history  identified  in 
need,  demographics,  and  expected 
impact  on  audience. 

(Sj  Partnerships  and  Collaboration 

Describe  partnerships  and 
."lollaborations  fostered  through  this 
project  including  expected  impact  and 
benefit  to  those  involved  such  as 
leamer.  institution,  agency,  state,  and 
;iation. 

(4)  Staffing  Pattern  and  Procedure 

Describe  the  staff  needed  for  project 
idministration,  instructional  design/ 
:uiriculum  development,  production, 
3vaIuation,  and  marketing/promotion. 
Narrative  should  demonstrate  that  the 
.staffing  and  implementation  procedure 
vill  result  in  an  integrated  approach 
•.nvolving  content  specialists. 
Instructional  designers,  and  quality 
production  resources,  and  that  the 
individual  staff  members  proposed  are 
qualified  to  perform  these  roles.  Provide 
an  outline  (management  plan) 
demonstrating  integration. 

(5)  Project  Sustainability 

Projects  should  not  depend  on 
continued  funding  from  this  program. 
Each  proposal  should  include 
convincing  evidence  of  the  project's 
ability  to  continue  and  grow  after 
receiving  the  funding. 

(6)  Budget 

A  budget  and  a  detailed  narrative  in 
support  of  the  budget  is  required.  Show 
all  funding  sources  and  itemize  costs  by 
the  following  line  items:  Salary  costs, 
fringe  benefits  costs,  equipment, 
materials  and  stipplies,  travel, 
publication/printing/duplication  costs, 
computer  costs,  and  all  other  costs. 
While  some  funds  are  available  for  the 
acquisition  and  installation  of 
telecommimications  transmission 
facilities,  applicants  are  cautioned  that 
no  more  than  10  percent  of  the  funds 
available  may  be  awarded  for  that 
purpose. 

Funds  may  be  requested  under  any  of 
the  line  items  listed  above  provided  that 
the  item  or  service  for  which  support  is 
requested  is  identified  as  necessary  for 
successful  conduct  of  the  project,  is 
allowable  under  the  authorizing 
legislation  and  the  applicable  Federal 
cost  principles,  and  is  no*  prohibited 
under  any  applicable  Federal  statute. 
Salaries  of  project  personnel  who  will 
be  working  in  the  project  may  be 
requested,  but  must  be  in  proportion  to 
the  effort  they  will  devote  to  the  project. 


*  7)  Capability  Assessment 

Include  a  detailed  assessment  of 
spability  or  fully  developed  plan  for 
-ssessing  capability.  Areas  of 
consideration  mclude,  but  are  not 
limited  to,  faculty  development;  support 
resources;  production/technical 
capability;  delivery  capability;  building 
V  amer  capacity. 

(cii  Project  Objectives 

Project  objectives  should  be  stated  in 
terms  of  what  the  program  wrill  deliver 
liid  should  be  measurable. 

(9]  Evaluation 

Describe  both  formative  and 
•^ummative  design  for  evaluating  success 
in  meeting  project  objective(s).  In 
addition,  describe  strategy  for 
evaluating  overall  effectiveness  of 
program  in  terms  of  teaching  and 
'►jeming,  behavior  change/problem- 
solving,  immediate  application,  meeting 
leamer  need,  and  potential  for 
aplication. 

{10)  Dissemination 

Describe  the  plan  for  sharng  results 
vvith  institution,  organization  or  agency, 
and  plan  for  integration  in  outreach 
mission  of  institution,  organization,  or 
agency. 

(1 1)  Institutional  Commitment 

Discuss  the  institution's  commitment 
to  the  project.  For  example,  substantiate 
that  the  institution  attributes  a  high 
priority  to  the  project;  discuss  how  the 
project  will  contribute  to  the 
achievement  of  the  institution's  long- 
term  (five-to-ten-year)  goals;  explain 
how  the  project  will  help  satisfy  the 
institution's  high  priority  objectives;  or 
show  how  this  project  is  linked  to  and 
supported  by  the  institution's  strategic 
plan. 

Proposal  Review 

All  proposals  received  will  be 
acknowledged.  Prior  to  technical 
examination,  a  preliminary  review  will 
be  made  for  responsiveness  to  this 
solicitation.  Proposals  that  do  not  fall 
within  the  solicitation  guidelines  vdll 
be  eliminated  from  competition.  All 
accepted  proposals  will  be  reviewed  by 
a  peer  review  panel  comprised  of  full- 
time  Federal  employees  and  will  be 
evaluated  against  criteria  included  in 
the  announcement. 

Evaluation  Criteria 

The  maximum  score  a  proposal  can 
receive  is  200  points.  The  peer  review 
panel  will  be  selected  and  organized  to 
provide  maximum  expertise  and 
objective  judgment  in  the  evaluation  of 
proposals.  In  the  event  the  number  of 


^^roposals  accepted  outnumber  dollars 
■available,  proposals  will  be  ranked  and 
:  jpport  levels  will  be  recommended  by 
rhe  panel(s)  within  the  limitation  of 
"^'al  funding  available  in  fiscal  year 

'  Program  Delivery 
"valuation  Criterion  and  Weight 

(1)  Project  Need— 10  points. 

Does  the  proposal  contain  a  clear  and 
;  jncise  statement  identifyin;?  the 
Lai;kgroimd  and  situation  le  iing  to  the 
•iaject  need,  goal(s),  and  su,  porting 
abjectives? 

[2)  Audience  Description — 10  points. 
Is  the  targeted  audience(s'  'ir  whom 

:  i3  project  will  be  designed  adequately 
described,  including  pertinent  history 
identified  in  need,  demographics,  and 
(^'icjected  impact  on  audience? 

'3)  Partnerships  and  Collaboration — 
points. 

.-Vre  the  partnerships  and 
•  oilaborations  fostered  through  this 
^'oject  including  expected  impact  and 
Sjaefit  to  those  involved  such  as 
earner,  institution,  agency,  state,  and 
nation  adequately  described? 

(4)  Staffing  Pattern  and  Procedures — 
'  0  points. 

Is  the  staff  needed  for  project 
administration,  instructional  design/ 
c'irriculum  development,  production, 
evaluation,  and  marketing/promotion 
adequately  described?  Does  the 
narrative  demonstrate  that  the  staffing 
and  implementation  procedure  will 
result  in  an  integrated  approach 
involving  content  sf>ecialists, 
instructional  designers,  and  quality 
production  resources,  and  that  the 
individuals  are  qualified  to  perform 
these  roles.  Is  there  an  outline 
(management  plan)  demonstrating 
integration? 

(5)  Project  Sustainability — 30  points. 
Does  the  proposal  include  convincing 

evidence  of  the  project's  ability  to 
continue  and  grow  after  receiving  the 
funding? 

(6)  Budget— 10  points. 

Is  there  a  budget  and  a  detailed 
narrative  in  support  of  the  budget 
included  in  the  proposal?  Are  the 
following  funding  sources  and  itemized 
costs  shown  by  the  following  line  items: 
Salary  costs,  fringe  benefits  costs, 
equipment,  materials  and  supplies, 
travel,  publication/printing/duplication 
costs,  computer  costs,  and  all  other 
costs.  Is  less  than  10  percent  of  the 
funds  requested  for  equipment? 

Are  all  items  or  services  for  which 
support  is  requested  identified  as 
necessary  for  successful  conduct  of  the 
project,  is  allowable  under  the 
authorizing  legislation  and  the 
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applicable  Federal  cost  principles,  and 
is  not  prohibited  under  any  applicable 
Federal  statute?  Are  salaries  of  project 
personnel  who  will  be  working  on  the 
project  in  proportion  to  the  effort  they 
will  devote  to  the  project? 

(7)  Alternative  Distance  Learning 
Technologies — 20  points. 

Is  there  a  plan  for  development  and 
employment  of  alternative  distance 
learning  technologies  including,  but  not 
limited  to,  internet,  multimedia,  audio/ 
visual,  and  other  telecommimications 
technologies? 

(8)  Learner  and  Program  Support— 20 
points. 

Is  there  provision  of  learner  and 
program  support? 

(9)  Innovation— 20  points. 

Is  there  a  plan  for  innovation 
appUcation  of  distance  delivery 
including,  but  not  Umited  to, 
approaches  in  reaching  audience; 
methods  of  connectivity  and/ or 
interaction;  use  of  existing  resources; 
and  innovations  in  the  teaching-learning 
transaction? 

(10)  Infrastructure—  20  points. 

Is  a  framework  present  representing 
both  the  technological  and  human 
infrastructure  including,  but  not  Umited 
to,  technical  trouble-shooting, 
scheduling  and  operation? 

(11)  Marketing— 20  points. 

Is  there  a  marketing  plan  which 
includes  a  rationale  for  promotional 
effort,  logistical  considerations,  and 
convincing  tie  to  needs  assessment? 

(12)  Cost-Benefit— 20  points. 

Is  there  a  cost-benefit  analysis  of  the 
proposed  project,  including  comparison 
to  other  delivery  methods,  relative 
benefit  to  learner,  and  staffing  costs 
versus  benefits? 

(b)  Innovative  Program  Development/ 
Production 

Evaluation  Criterion  and  Weight 

(1)  Project  Need— 10  points. 
Each  proposal  must  contain  a  clear 

and  concise  statement  identifying  the 
backgroimd  and  situation  leading  to  the 
project  need,  goal(s),  and  supporting 
objectives. 

(2)  Audience  Description — 10  points. 
Is  the  targeted  audience(s)  for  whom 

the  project  will  be  designed  adequately 
described,  including  pertinent  history 
identified  in  need,  demographics,  and 
expected  impact  on  audience? 

(3)  Partnerships  and  Collaboration — 
10  points. 

Are  the  partnerships  and 
collaborations  fostered  through  this 
project  including  expected  impact  and 
benefit  to  those  involved  such  as 
learner,  institution,  agency,  state,  and 
nation  adequately  described? 


(4)  Staffing  Pattern  and  Procedure— 10 
points. 

Is  the  staff  needed  for  project 
administration,  instructional  design/ 
curriculum  development,  production, 
evaluation,  and  marketing/promotion 
adequately  described?  Does  the 
narrative  demonstrate  that  the  staffing 
and  implementation  procedure  will 
result  in  an  integrated  approach 
involving  content  specialists, 
instructional  designers,  and  quality 
production  resources,  and  that  the 
individuals  are  qualified  to  perform 
these  roles.  Is  there  an  outline 
(management  plan)  demonstrating 
integration? 

(5)  Project  Sustainability— 20  points. 
Does  the  proposal  include  convincing 

evidence  of  the  project's  ability  to 
continue  and  grow  after  receiving  the 
funding? 

(6)  Budget — 10  points. 

Is  there  a  budget  and  a  detailed 
narrative  in  support  of  the  budget 
included  in  the  proposal?  Are  the 
following  funding  sources  and  itemized 
costs  shown  by  the  following  line  items: 
Salary  costs,  fringe  benefits  costs, 
equipment,  materials  and  supplies, 
travel,  publication/printing/duplication 
costs,  computer  costs,  and  all  other 
costs.  Is  less  than  10  percent  of  the 
funds  requested  for  equipment? 

Are  all  items  or  services  for  which 
support  is  requested  identified  as 
necessary  for  successful  conduct  of  the 
project,  is  allowable  under  the 
authorizing  legislation  and  the 
applicable  Federal  cost  principles,  and 
is  not  prohibited  under  any  applicable 
Federal  statute?  Are  salaries  of  project 
personnel  who  will  be  working  on  the 
project  in  proportion  to  the  effort  they 
will  devote  to  the  project? 

(7)  Specific  Learning  Objectives— 20 
points. 

Are  learning  objectives  stated  in  terms 
of  behavioral  changes  expected  to  occur 
in  the  audience(s)  based  on 
participation  in  the  program? 

(8)  Instructional  Methodology/ 
Strategies — 30  Points. 

Is  the  instructional/educational 
method  or  strategy  to  be  implemented 
fully  explained,  including 
appropriateness  for  audience  and 
learning  environment.  Does  the 
explanation  demonstrate  knowledge  of 
how  people  learn  and/or  interact  in  a 
mediated  environment? 

(9)  Content/Curriculum— 10  points. 
Is  a  detailed  outline  of  subject-matter 

content/curriculum  included  in  the 
proposal? 

(10)  Production  Techniques— 10 
points. 

Is  a  detailed  explanation  of  how  the 
production  techniques  used  in 


producing  and  delivery  of  program 
included.  Is  it  clear  how  subject-matter 
content,  instructional  method/strategy, 
and  production  will  be  integrated? 

(11)  On-Site  Activities— 20  points. 
Is  there  an  innovative  design  for 

implementation  of  on-site  or  personal 
learning  environment,  including 
creative  design  and  implementation 
plan  for  support  materials  and 
enrichment  activities  for  on-site  and 
personal  learning  environment? 

(12)  Interactivity— 10  points. 

Is  there  a  full  description  of  the 
expected  level  of  interactivity  necessary 
based  on  principles  underlying 
teaching-learning  transaction,  sound 
instructional  design,  and  mode  of 
delivery  used? 

(13)  Program  Evaluation — 20  points. 
Are  both  formative  and  summative 

design  for  evaluating  success  in  meeting 
learning  objective(s)  listed?  Is  there 
convincing  evidence  that  the  described 
strategy  for  evaluating  overall 
effectiveness  of  program  measure 
teaching  and  learning,  behavior  change/ 
problem-solving,  immediate 
application,  meeting  learner  need,  and 
potential  for  replication? 

(14)  Marketing  Plan— 10  points. 
Does  the  marketing  plan  include  a 

rationale  for  promotional  effort, 
logistical  considerations,  and 
convincing  tie  to  needs  assessment? 

(c)  Capacity  Building 

Evaluation  Criterion  and  Weight 

(1)  Project  Need— 10  points. 

Each  proposal  must  contain  a  clear 
and  concise  statement  identifying  the 
background  and  situation  leading  to  the 
project  need,  goal(s).  and  supporting 
objectives. 

(2)  Audience  Description — 10  points. 
Is  the  targeted  audience(s)  for  whom 

the  project  will  be  designed  adequately 
described,  including  pertinent  history 
identified  in  need,  demographics,  and 
expected  impact  on  audience? 

(3)  Partnerships  and  Collaboration — 
10  points. 

Are  the  partnerships  and 
collaborations  fostered  through  this 
project  including  expected  impact  and 
benefit  to  those  involved  such  as 
learner,  institution,  agency,  state,  and 
nation  adequately  described? 

(4)  Staffing  Pattern  and  Procedure— 10 
points. 

Is  the  staff  needed  for  project 
administration,  instructional  design/ 
curriculum  development,  production, 
evaluation,  and  marketing/promotion 
adequately  described?  Does  the 
narrative  demonstrate  that  the  staffing 
and  implementation  procedure  will 
result  in  an  integrated  approach 


Federal  Register  /  Vol.  60.  No.  Ill  /  Friday.  June  9,  1995  /  Notices 


30765 


involving  content  specialists, 
instructional  designers,  and  quaUty 
production  resources,  and  that  the 
individuals  are  qualified  to  perform 
these  roles.  Is  there  an  outline 
(management  plan)  demonstrating 
integration? 

(5)  Project  Sustainability — 20  points. 
Does  the  proposal  include  convincing 

evidence  of  the  project's  ability  to 
continue  and  grow  after  receiving  the 
funding? 

(6)  Budget— 10  points. 

Is  there  a  budget  and  a  detailed 
narrative  in  support  of  the  budget 
included  in  the  proposal?  Are  the 
following  funding  sources  and  itemized 
costs  shown  by  the  following  line  items: 
Salary  costs,  fringe  benefits  costs, 
equipment,  materials  and  supplies, 
travel,  p^ublication/printing/duplication 
costs,  computer  costs,  and  all  other 
costs?  Is  less  than  10  percent  of  the - 
funds  requested  for  equipment? 

Are  all  items  or  services  for  which 
support  is  requested  identified  as 
necessary  for  successful  conduct  of  the 
project,  allowable  under  the  authorizing 
legislation  and  the  applicable  Federal 
cost  principles,  and  not  prohibited 
under  any  applicable  Federal  statute? 
Are  salaries  of  project  personnel  who 
will  be  working  on  the  project  in 
proportion  to  the  effort  they  will  devote 
to  the  project? 

(7)  Capabihty  Assessment — 40  points. 
Is  there  a  detailed  assessment  of 

capabihty  or  a  fully  developed  plan  for 
assessing  capability?  Does  it  include  the 
following  areas  of  consideration: 
Faculty  development,  support 
resources,  production/technical 
capability,  deUvery  capability,  and 
building  learner  capacity? 

(8)  Project  Objectives — 20  points. 
Are  program  objectives  stated  in  terms 

of  what  the  program  will  deUver?  Are 
the  outcomes  measurable  and  tied  to  the 
evaluation  strategy? 

(9)  Evaluation — 20  points. 
Does  the  evaluation  include  both 

formative  and  summative  design  for 
evaluating  success  in  meeting  project 
objective(s)?  Is  there  a  description  of  the 
strategy  for  evaluating  overall 
effectiveness  of  program  in  terms  of 
teaching  and  learning,  behavior  change/ 
problem-solving,  immediate 
application,  meeting  learner  need,  and 
potential  for  replication?  Are  the 
individuals  skilled  in  evaluation 
strategies  and  procedures? 

(10)  Dissemination — 20  points. 

Is  there  a  detailed  plan  for  sharing 
results  with  the  institution,  organization 
or  agency? 

(11)  Institutional  Commitment — 30 
points. 


Is  there  evidence  to  substantiate  that 
the  institution  attributes  high-priority  to 
the  project;  that  the  project  is  Unked  to 
the  achievement  of  the  institution's 
long-term  goals;  that  is  will  help  satisfy 
the  institution's  high-priority  objectives; 
or  that  the  project  is  supported  by  the 
institution's  strategic  plans?  Is  there  a 
plan  for  integration  into  the  outreach 
mission  of  the  institution,  organization, 
or  agency. 

Pr^Msal  Dispwttimi 

When  the  peer  review  panel  has 
completed  its  deliberations,  the  USDA 
program  coordinator,  based  on  the 
recommendations  of  the  peer  review 
panel,  will  recommend  to  the  Awarding 
Official  that  the  project  be  (a)  approved 
for  support  from  currently  available 
funds  or  (b)  declined  due  to  insufficient 
funds  or  unfavorable  review. 

USDA  reserves  the  right  to  negotiate 
with  the  Project  Director  and/or  the 
submitting  entity  regarding  project 
revisions  (e.g.,  reductions  in  scope  of 
work),  funding  level,  or  period  of 
support  prior  to  recommending  any 
project  for  funding. 

A  proposal  may  be  withdrawn  at  any 
time  before  a  final  funding  decision  is 
made.  One  copy  of  each  proposal  that  is 
not  selected  for  funding  (including 
those  that  are  withdrawn)  will  be 
retained  by  USDA  for  one  year  and 
remaining  copies  will  be  destroyed. 

Proposal  Submission 

(1)  What  to  Submit 

An  original  and  two  copies  of  the 
proposal  must  be  submitted.  Each  copy 
of  each  proposal  must  be  stapled 
securely  in  the  upper  left  hand  comer 
(Do  Not  Bind).  All  copies  of  the 
proposal  must  be  submitted  in  one 
package. 

(2)  Where  and  When  to  Submit 

Proposals  submitted  through  regular 
mail  must  be  received  by  close  of 
business  July  28. 1995.  and  sent  to: 

By  Surface  Mail  (U.S.  Postal  Service) 

Cooperative  State  Research,  Education, 
and  Extension  Service,  USDA, 
Cooperative  Funds  Division,  Ag  Box 
0995,  Washington,  DC  20250-0995 

By  Overnight  Mail  or  Courier 

Cooperative  State  Research,  Education, 
and  Extension  Service,  USDA, 
Cooperative  Funds  Division,  2nd 
Floor  Mezzanine,  Cotton  Annex,  300- 
12th  Street,  SW.  Washington,  DC 
20250-0995.  (202)  401-4314 
Hard  copy  proposals  must  be  received 

by  close  of  business  July  28,  1995. 
Include  the  following  information  on 

the  proposal  cover  page: 


(a)  Name,  address,  telephone,  fax 
number,  and  e-mail  address  of  applicant 
and  project  director. 

(b)  Signatures  and  date.  The  cover 
page  must  contain  the  original 
signatures  of  the  Project  Director  and 
the  Authorized  Organizational 
Representative  who  possesses  the 
necessary  authority  to  commit  the 
applicant's  time  and  other  relevant 
resources. 

(c)  Project  Summary.  Each  proposal 
must  contain  a  200  word  abstract 
containing  a  brief  description  of  the 
project.  The  abstract  should  describe  the 
situation,  targeted  audience,  purpose  of 
project,  program  goal,  methodology,  and 
expected  outcomes  of  the  project. 

Proposals  may  also  be  submitted 
electronically  via  the  Internet  in 
addition  to  the  required  hard  copy 
version  to  the  address  listed.  To  obtain 
a  copy  of  the  electronic  appUcation 
submission  information,  send  an 
electronic  mail  message  to: 
ALMANAC@esusda.gov.  In  the  body  of 
the  message,  type  the  following  one- 
line-only  message:  Send  atf-guidelines. 
To  submit  a  copy  of  your  proposal 
electronically,  send  an  ascii  text  version 
to:  Atf-proposal@esusda.gov. 
Additionally,  when  submitting 
electronically.  appUcants  are  stiU 
required  to  submit  three  hard  copies  of 
the  Proposal  Cover  Page  which  contains 
original  signatures  and  date  (i.e.,  three 
cover  pages  with  original  signatures  and 
date  must  be  submitted  even  though 
electronic  submission  is  used). 
ElectronicaUy  submitted  proposals  and 
the  hard  copy  Proposal  Cover  Pages 
must  be  received  by  close  of  business 
July  28. 1995. 

SUPPLEMENTARY  WfOMIATION: 

(a)  Federal  Assistance  Awards 

Within  the  limits  of  funds  available 
for  such  purposes,  the  awarding  official 
shall  make  awards  to  those  responsible, 
eligible  appUcants  whose  proposals  are 
judged  most  meritorious  under  the 
evaluation  criteria  and  procedures  set 
forth  in  these  application  guidelines. 

The  date  specified  by  the  awarding 
official  as  the  beginning  of  the  project 
period  shall  not  be  later  than  September 
30, 1994. 

All  funds  awarded  under  the  Program 
shall  be  expended  solely  for  the  purpose 
for  which  the  funds  are  awarded  in 
accordance  with  the  approved 
application  and  budget,  the  terms  and 
conditions  of  any  resulting  award,  the 
applicable  Federal  cost  principles,  and 
the  USDA  Uniform  Federal  Assistance 
Regulations  (7  CFR  part  3015). 
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(b)  Obligation  of  the  Federal 
Government 

Neither  the  approval  of  any 
application  nor  the  award  of  any 
Federal  assistance  commits  or  obligates 
the  United  States  in  any  way  to  provide 
further  support  of  a  project  or  any 
portion  thereof. 

(c)  Applicable  Federal  Statutes  and 
Regulations  That  Apply 

Federal  statutes  and  regulations  that 
apply  to  Federal  assistance  proposals 
considered  for  review  or  grants  awarded 
under  the  Program  include,  but  are  not 
limited  to.  the  following: 
7  CFR  part  1.1— USDA  hnplementation 

of  the  Freedom  of  Information  Act; 
7  CFR  part  lb— USDA  Implementation 

of  the  National  Environmental 

Policy  Act; 
7  CFR  part  3 — USDA  Implementation  of 

OMB  Circular  A-129  regarding  debt 

collection; 
7  CFR  part  15,  Subpart  A— USDA 

Implementation  of  Title  VI  of  the 

Qvil  Rights  Act  of  1964; 
7  CFR  part  3015— USDA  Uniform 

Federal  Assistance  Regulations. 


implementing  OMB  directives  (i.e.. 
arcular  Nos.  A-110.  A-21.  and  A- 
122)  and  incorporating  provisions 
of  31  U.S.C.  6301-6308  (formerly, 
the  Federal  Grant  and  Cooperative 
Agreement  Act  of  1977.  Pub.  L.  95- 
224),  as  well  as  general  policy 
requirements  applicable  to 
recipients  of  Departmental  financial 
assistance; 
7  CFR  part  3016— USDA  Uniform 
Administrative  Requirements  for 
Grants  and  Cooperative  Agreements 
to  State  and  Local  Governments; 

7  CFR  part  3017— USDA 
Implementation  of 
Govemmentwide  Debarment  and 
Suspension  (Nonprocurement)  and 
Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants); 

7  CFR  part  3018— USDA 

Implementation  of  New  Restrictions 
on  Lobbying.  Imposes  prohibitions 
and  requirements  for  disclosure  and 
certification  related  to  lobbying  on 
recipient  of  Federal  contracts, 
grants,  cooperative  agreements,  and 
loans; 


7  CFR  part  3051— Audits  of  Institutions 
of  Higher  Education  and  Other 
Nonprofit  Institutions, 
implementing  OMB  Circular  A-133. 
regarding  audits  of  institutions  of 
higher  education  and  other 
nonprofit  institutions; 
29  U.S.C.  794.  Section  504— 

Rehabilitation  Act  of  1973.  and  7 
CFR  part  15B  (USDA 
implementation  of  the  statute), 
prohibiting  discrimination  based 
upon  physical  or  mental  handicap 
in  Federally  assisted  programs;  and. 

35  U.S.C.  200.  et  seq.  Bayh-Dole  Act 
controlling  allocation  of  rights  to 
inventions  made  by  employees  of 
small  business  firms  and  domestic 
nonprofit  organizations,  including 
universities,  in  Federally  assisted 
programs  (implementing  ^^ 

regulations  are  contained  in  37  CFR 
part  401). 

Leodrey  Williams, 

Acting  Associate_Administrator,  Cooperative 

State  Research,  Education,  and  Extension 

Service. 

[FR  Doc.  95-14197  Filed  6-8-95;  8:45  am) 
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Executive  Order  12962  of  June  7,  1995 
Recreational  Fisheries 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
laws  of  the  United  States  of  America,  and  in  furtherance  of  the  purposes 
of  the  Fish  and  Wildlife  Act  of  1956  (16  U.S.C.  742a-d.  and  e-j),  the  Fish 
and  Wildlife  Coordination  Act  (16  U.S.C.  661-666c),  the  National  Environ- 
mental Policy  Act  of  1969  (42  U.S.C.  4321  et  seq.],  and  the  Magnuson 
Fishery  Conservation  and  Management  Act  (16  U.S.C.  1801-1882),  and  other 
pertinent  statutes,  and  in  order  to  conserve,  restore,  and  enhance  aquatic 
systems  to  provide  for  increased  recreational  fishing  opportunities  nation- 
wide, it  is  ordered  as  follows: 

Section  1.  Federal  Agency  Duties.  Federal  agencies  shall,  to  the  extent  per- 
mitted by  law  and  where  practicable,  and  in  cooperation  with  States  and 
Tribes,  improve  the  quantity,  function,  sustainable  productivity,  and  distribu- 
tion of  U.S.  aquatic  resources  for  increased  recreational  fishing  opportunities 
by:  (a)  developing  and  encouraging  partnerships  between  governments  and 
the  private  sector  to  advance  aquatic  resource  conservation  and  enhance 
recreational  fishing  opportunities; 

(b)  identifying  recreational  fishing  opportunities  that  are  limited  by  water 
quality  and  habitat  degradation  and  promoting  restoration  to  support  viable, 
healthy,  and,  where  feasible,  self-sustaining  recreational  fisheries; 

(c)  fostering  sound  aquatic  conservation  and  restoration  endeavors  to  bene- 
fit recreational  fisheries; 

(d)  providing  access  to  and  promoting  awareness  of  opportunities  for 
public  participation  and  enjoyment  of  U.S.  recreational  fishery  resources; 

(e)  supporting  outreach  programs  designed  to  stimulate  angler  participation 
in  the  conservation  and  restoration  of  aquatic  systems; 

(f)  implementing  laws  under  their  purview  in  a  manner  that  will  conserve, 
restore,  and  enhance  aquatic  systems  that  support  recreational   fisheries; 

(g)  establishing  cost-share  programs,  under  existing  authorities,  that  match 
or  exceed  Federal  funds  with  nonfederal  contributions; 

(h)  evaluating  the  effects  of  Federally  funded,  permitted,  or  authorized 
actions  on  aquatic  systems  and  recreational  fisheries  and  document  those 
effects  relative  to  the  purpose  of  this  order;  and 

(i)  assisting  private  landowners  to  conserve  and  enhance  aquatic  resources 
on  their  lands. 

Sec.  2.  National  Recreational  Fisheries  Coordination  Council.  A  National 
Recreational  Fisheries  Coordination  Council  ("Coordination  Council")  is 
hereby  established.  The  Coordination  Council  shall  consist  of  seven  members, 
one  member  designated  by  each  of  the  following  Secretaries — Interior,  Com- 
merce, Agriculture,  Energy,  Transportation,  and  Defense — and  one  by  the 
Administrator  of  the  Environmental  Protection  Agency.  The  Coordination 
Council  shall:  (a)  ensure  that  the  social  and  economic  values  of  healthy 
aquatic  systems  that  support  recreational  fisheries  are  considered  by  Federal 
agencies  in  the  course  of  their  actions; 

(b)  reduce  duplicative  and  cost-inefficient  programs  among  Federal  agen- 
cies involved  in  conserving  or  managing  recreational  fisheries; 

(c)  share  the  latest  resource  information  and  management  technologies 
to  assist  in  the  conservation  and  management  of  recreational  fisheries; 
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(d)  assess  the  implementation  of  the  Conservation  Plan  required  under 
section  3  of  this  order;  and 

(e)  develop  a  biennial  report  of  accomplishments  of  the  Conservation 

The  representatives  designated  by  the  Secretaries  of  Commerce  and  the 
Interior  shall  cochair  the  Coordination  Council. 

Sec.  3.  Recreational  Fishery  Resources  Conservation  Plan,  (a)  Within  12 
months  of  the  date  of  this  order,  the  Coordination  Council,  m  cooperation 
with  Federal  agencies.  States,  and  Tribes,  and  after  consulting  with  the 
Federally  chartered  Sport  Fishing  and  Boating  Partnership  Council,  shall 
develop  a  comprehensive  Recreational  Fishery  Resources  Conservation  Plan 
("Conservation  Plan"). 

(b)  The  Conservation  Plan  will  set  forth  a  5-year  agenda  for  Federal  agencies 
identified  by  the  Coordination  Council.  In  so  doing,  the  Conservation  Plan 
will  establish,  to  the  extent  permitted  by  law  and  where  practicable;  U) 
measurable  objectives  to  conserve  and  restore  aquatic  systems  that  support 
viable  and  healthy  recreational  fishery  resources,  (2)  actions  to  be  taken 
by  the  identified  Federal  agencies,  (3)  a  method  of  ensuring  the  accountability 
of  such  Federal  agencies,  and  (4)  a  comprehensive  mechanism  to  evaluate 
achievements.  The  Conservation  Plan  will,  to  the  extent  practicable,  be 
integrated  with  existing  plans  and  programs,  reduce  duplication,  and  will 
include  recommended  actions  for  cooperation  with  States,  Tribes,  conserva- 
tion groups,  and  the  recreational  fisheries  community. 

Sec  4.  Joint  Policy  for  Administering  the  Endangered  Species  Act  of  1973. 
All  Federal  agencies  will  aggressively  work  to  identify  and  minimize  conflicts 
between  recreational  fisheries  and  their  respective  responsibilities  under 
the  Endangered  Species  Act  of  1973  ("ESA")  (16  U.S.C.  1531  et  seq.).  Within 
6  months  of  the  date  of  this  order,  the  Fish  and  Wildlife  Service  and 
the  National  Marine  Fisheries  Service  will  promote  compatibility  and  reduce 
confiicts  between  the  administration  of  the  ESA  and  recreational  fisheries 
by  developing  a  joint  agency  policy  that  will;  (1)  ensure  consistency  in 
the  administration  of  the  ESA  between  and  within  the  two  agencies,  (2) 
promote  collaboration  with  other  Federal,  State,  and  Tribal  fisheries  nian- 
agers,  and  (3)  improve  and  increase  efforts  to  inform  nonfederal  entities 
of  the  requirements  of  the  ESA. 

Sec.  5.  Sport  Fishing  and  Boating  Partnership  Council.  To  assist  in  the 
implementation  of  this  order,  the  Secretary  of  the  Interior  shal  expand 
the  role  of  the  Sport  Fishing  and  Boating  Partnership  Council  to:  (a)  monitor 
specific  Federal  activities  affecting  aquatic  systems  and  the  recreational  fish- 
eries they  support;  ,  .  . 

(b)  review  and  evaluate  the  relation  of  Federal  policies  and  activities 
to  the  status  and  conditions  of  recreational  fishery  resources;  and 

(c)  prepare  an  annual  report  of  its  activities,  findings,  and  recommendations 
for  submission  to  the  Coordination  Council. 

Sec.  6.  Judicial  Review.  This  order  is  intended  only  to  improve  the  internal 
management  of  the  executive  branch  and  it  is  not  intended  to  create  any 
right,  benefit  or  trust  responsibility,  substantive  or  procedural,  enforceable 
at  law  or  equity  by  a  party  against  the  United  States,  its  agencies,  its 
officers,  or  any  other  person. 
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Memorandum  of  June  6,  1995 

Delegation  of  Certain  Presidential  Authorities  Under  the 
African  Conflict  Resolution  Act  of  1994 


Memorandum  for  the  Administrator  of  the  Agency  for  International 
Development 

By  virtue  of  the  authority  vested  in  me  by  the  Constitution  and  laws  of 
the  United  States  of  America,  including  section  301  of  title  3  of  the  United 
States  Code,  I  hereby  delegate  the  authorities  vested  in  the  President  under 
sections  8  and  9  of  the  African  Conflict  Resolution  Act  (Public  Law  103- 
381,  108  Stat.  3516)  to  the  Administrator  of  the  Agency  for  International 
Development. 

The  functions  delegated  by  this  memorandum  may  be  redelegated  within 
the  Agency  for  International  Development,  as  appropriate. 

The  Administrator  of  the  Agency  for  International  Development  is  authorized 
and  directed  to  publish  this  memorandum  in  the  Federal  Register. 


OssTtUAfU^AA  <lt0^iod^ 
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THE  WHITE  HOUSE, 
Washington,  June  6,  1995. 
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This  section  of  the  FEDERAL  REGISTER 
contains  reguiatory  ckxximents  having  general 
applicatMiity  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  In  the  Code  of 
Federal  Regulations,  \which  Is  putjfehed  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
ttie  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


FARM  CREDIT  SYSTEM  INSURANCE 
CORPORATION 

5  CFR  Part  4001 

12  CFR  Part  1401 

RIN  3066-nAA03,  3209-AA15 

Supplemental  Standards  of  Ethical 
Conduct  for  Employees  of  the  Farm 
Credit  System  Insurance  Corporation 

AGENCY:  Farm  Credit  System  Insurance 
Corporation  (Corporation). 
ACTION:  Interim  rule;  request  for 
comments. 

summary:  The  Fann  Credit  System 
Insurance  Corporation,  with  the 
concurrence  of  the  Office  of 
Government  Ethics  (OGE),  is  issuing  as 
an  interim  rule  regulations  for  the 
officers  and  employees  of  the 
Corporation  that  supplement  the 
Standards  of  Ethical  Conduct  for 
Employees  of  the  Executive  Branch 
(Executive  Branch-wide  Standards) 
issued  by  OGE.  The  interim  rule  is  a 
necessary  supplement  to  the  Executive 
Branch-wide  Standards  because  it 
addresses  ethical  issues  unique  to 
Corporation  programs  and  operations. 
Prior  to  the  issuance  of  the  interim  rule, 
the  Corporation  had  administratively 
adopted  the  Farm  Credit  Administration 
(FCA)  standards  of  conduct  regulations. 
The  FCA,  however,  is  issuing 
supplemental  regidaticms  to  the 
Executive  Branch-wide  Standards  that, 
when  effective,  will  remove  its  conduct 
regulations  except  for  a  residual  cross- 
reference.  This  Corporation  interim  rule 
establishes  regulations  imposing 
prohibitions  on  the  ownerahip  of  certain 
financial  interests;  prohibitions  on 
certain  forms  of  borrowing  and 
extensions  of  credit;  limitations  on 
purchases  of  assets  owned  by  Farm 
Credit  System  (System)  institutions, 
conservatorship  or  receivership  assets, 
or  certain  assets  held  by  the 


Corporation;  restrictions  arising  from 
the  employment  of  relatives;  a 
prohibition  against  involvement  in  Farm 
Credit  System  board  member  elections; 
and  restrictions  on  outside  employment 
and  business  activities.  In  addition  to 
this  interim  rule,  the  Corporation  will 
be  issuing  a  single  section  in  its 
regulations  that  provides  cross- 
references  to  the  Executive  Branch-wide 
Stimdards  and  financial  disclosure 
regulations,  as  well  as  these  new 
supplemental  regulations. 
DATES:  This  interim  rule  is  effective  July 
12, 1995.  Notice  of  effective  date  will  be 
published  in  the  Federal  Register. 
Comments  must  be  submitted  on  or 
before  July  12, 1995. 
ADDRESSES:  Comments  should  be 
mailed  or  delivered  (in  triplicate)  to 
Mary  A.  Creedon,  Chief  Operating 
Officer,  in  care  of  Cindy  Nicholson, 
Farm  Credit  System  Insurance 
Corporation,  McLean,  Virginia  22102- 
0826.  Copies  of  all  comments  v«ll  be 
available  for  examination  by  interested 
parties  in  the  offices  of  the  Farm  Credit 
System  Insiurance  Corporation. 
FOR  FURTHER  INFORMATION  CONTACT: 
Eric  Howard,  PoUcy  Analyst,  Farm 
Credit  System  Insurance  Corporation, 
McLean,  VA  22102-0826,  (703)  883- 
4498, 
or 
Wendy  R.  Laguarda,  Senior  Attorney 
and  Deputy  Ethics  Official,  Farm 
Credit  System  Insurance  Corporation, 
McLean,  VA  22102-0826.  (703)  883- 
4234,  TDD  (703)  883-4444. 

SUPPLEMENTARY  INFORMATION: 
L  Background 

On  August  7, 1992,  OGE  pubUshed 
Executive  Branch-wide  Standards  for 
employees  of  the  executive  branch.  See 
57  FR  35006-35067,  as  corrected  at  57 
FR  48557  and  FR  52583,  with  additional 
grace  period  extensions  at  59  FR  4779- 
4780  and  60  FR  6390-6391.  The 
Executive  Branch-wride  Standards  are 
codified  at  5  CFR  part  2635.  Effective 
February  3, 1993,  they  estabhshed 
imiform  ethical  conduct  standards 
applicable  to  all  executive  branch 
personnel. 

With  the  conciurence  of  OGE,  5  CFR 
2635.105  authorizes  executive  branch 
agencies  to  publish  agency-specific 
supplemental  regulations  necessary  to 
implement  their  respective  ethics 
programs.  The  Corporation,  with  OGE's 


concurrence,  has  determined,  in  light  of 
the  Corporation's  specialized  functions 
as  insurer,  conservator,  and  receiver  for 
Corporation-insured  System 
institutions,  that  the  foUovtring 
supplemental  regulations  being  codified 
in  new  chapter  XXX,  consisting  of  part 
4001 ,  of  tide  5  of  the  Code  of  Federal 
Regulations,  are  necessary  to  implement 
the  Corporation's  ethics  program 
successfully. 

n.  Analysis  of  the  Regulatioiis 

Section  4001.101 — General 

Section  4001.101  explains  that  the 
regulations  contained  in  the  interim  rule 
apply  to  Corporation  employees  and 
supplement  the  Executive  Branch-wide 
Standards.  Corp>oration  employees  must 
comply  with  the  Executive  Branch-wide 
Standards,  the  supplemental  regulations 
in  this  interim  rule,  and  Corporation 
guidance  and  procedures  issued 
pursuant  to  the  Executive  Branch-wide 
Standards  and  these  supplemental 
regulations. 

Section  4001.102— Definitions 

Section  4001.102  identifies  and 
defines  the  unique  terms  used  in  the 
supplemental  regulations.  The  term 
"covered  employee"  is  intended  to 
include  all  examinere  of  System 
institutions  who  perform  work  for  the 
Corporation  and  any  other  employee 
specified  as  such  by  Corporation 
directive  whose  duties  and 
responsibilities  require  application  of 
these  supplemental  regulations  to 
ensure  public  confidence  that  the 
Corporation's  programs  are  conducted 
impartially  and  objectively.  The 
Corporation  Designated  Agency  Ethics 
Official  (DAEO)  or  his  or  her  designee, 
in  consiUtation  with  the  Chief  Operating 
Officer,  will  determine  which 
employees  are  covered  for  purposes  of 
this  regulation. 

The  term  "related  entity"  is  intended 
to  be  broadly  interpreted  and  includes 
agricultural  mortgage  marketing 
facilities  established  by  System 
institutions,  affiliates  of  the  Federal 
Agricultural  Mortgage  Corporation, 
service  organizations  estabhshed  by  the 
System  banks,  and  all  other  entities 
owned  or  controlled  by  one  or  more 
System  institutions  that  are  not 
chartered  by  the  FCA. 

The  term  "System  institution"  refers 
to  all  institutions  chartered  and 
regulated  by  the  FCA,  and  also  includes 
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the  Federal  Fann  Credit  Banks  Funding 
Corporation  and  the  Federal 
Agricultural  Mortgage  Corporation. 

Section  4001.103— Prohibited  Financial 
Interests 

(a)  Prohibition.  Section  4001.103(a) 
prohibits  a  covered  employee,  or  a 
spouse  or  minor  child  of  a  covered 
employee,  from  owning  secimties 
issued  by  a  System  institution  or  related 

The  Corporation  has  determmed,  in 
accordance  with  5  CFR  2635.403(a).  that 
this  restriction  is  necessary,  in  light  of 
its  multifaceted  responsibilities,  to 
maintain  public  confidence  in  the 
impartiality  and  objectivity  with  which 
the  Corporation  executes  its  functions. 
The  restriction  will  eliminate  any 
reason  for  regulated  entities  to  be 
concerned  that  sensitive  information 
provided  to  the  Corporation  might  be 
misused  for  private  gain  and  will  avoid 
widespread  disqualification  of 
employees  from  official  matters,  which 
might  result  in  the  Corporation's 
inability  to  fulfill  its  mission. 

(b)  Definition  of  Securities.  Section 
4001.103(b)  contains  a  definition  of  the 
term  "securities"  to  be  applied  to 
§4001.103.  It  includes  any  "interest  in 
debt  or  equity  instnunents"  such  as,  for 
example,  stocks,  bonds,  and  commercial 

(c)  Exceptions.  Section  4001.103(c) 
includes  several  exceptions  to  the 
prohibition  in  §4001. 103(a)  against 
owning  securities  issued  by  System 
institutions  or  related  entities.  The 
exceptions  are  intended  to  permit 
ownership  of  interests  of  a  character 
imlikely  to  raise  questions  regarding  the 
objective  and  impartial  performance  of 
Corporation  employees'  official  duties 
or  the  possible  misuse  of  their  positions. 

Section  4001.103(c)  (1)  and  (2)  permit 
employees  to  retain  System  securities  in 
certain  funds  or  plans,  the  assets  of 
which  are  managed  by  an  independent 
third  party  and  are  not  concentrated  in 
System  secimties.  Such  funds  may 
include  a  pubUcly  traded  or  publicly 
available  investment  fund  or  an 
employee's  interest  in  a  qualified  profit 
sharing,  retirement,  or  similar  plan. 

Section  4001.103(c)(3)  permits 
employees  to  retain  securities  of  System 
institutions  held,  in  accordance  with 
§  4001.104(b),  as  a  result  of  pre-existing 
credit.  This  exception  is  necessary 
because  the  System  institutions  are 
borrower-owned  institutions  that 
require  ebgible  borrowers  to  purchase  a 
minimum  amount  of  an  institution's 
stock  as  a  condition  of  obtaining  a  loan. 
Thus,  if  an  employee  has  pre-existing 
credit  from  a  System  institution,  he  or 
she  also  will  own  stock  in  the 


institution,  which  is  generally  not 
retired  until  after  the  loan  is  paid  off. 

Section  4001.103(c)(4)  is  included  as 
a  specific  cross-reference  to  the  waiver 
authority  at  §  4001.109  which  is  to  be 
used  on  a  case-by-case  basis. 


Section  4001.104— Prohibited  Borrowing 

(a)  Prohibition  on  Employee 
Borrowing.  Section  4001.104(a) 
prohibits  a  covered  employee,  or  a 
spouse  or  minor  child  of  a  covered 
employee,  from  seeking  or  obtaining  a 
loan  or  extension  of  credit  from  a 
System  institution  or  an  officer, 
director,  employee,  or  related  entity  of 
a  System  institution. 

Imposed  pursuant  to  5  CFR 
2635.403(a).  this  prohibition  on 
borrowing  is  necessary  for  several 
reasons.  First,  it  is  necessary  to  prevent 
covered  employees  bom  obtaining  or 
appearing  to  obtain  loans  or  extensions 
of  credit  on  preferential  terms,  or  from 
benefiting  or  appearing  to  benefit  from 
their  official  positions  through  possible 
forbearance  by  the  lender  in  collecting 
on  the  indebtedness.  Public  confidence 
in  the  impartiality  and  objectivity  with 
which  Corporation  programs  are 
administered  will  be  strengthened  by 
prohibiting  Corporation  employees  from 
engaging  in  financial  transactions  with 
institutions  insured  by  the  Corporation. 
The  borrowing  prohibition  also  will 
help  to  ensure  that  System  institutions 
and  their  examiners  do  not  violate  the 
prohibitions  in  18  U.S.C.  212  and  213 
against  the  offer  and  acceptance  of 
certain  loans.  Finally,  limitations  on 
Corporation  employees  borrowing  bom 
regulated  institutions  will  result  in 
fewer  employee  disqualifications  from 
official  matters,  thereby  avoiding  a 
situation  that  would  have  a  detrimental 
effect  on  the  Corporation's  ability  to 
carry  out  its  mission. 

(b)  Exception.  Section  4001.104(b) 
serves  to  clarify  that  §  4001.104(a)  only 
prohibits  covered  employees  and  their 
spouses  and  minor  children  from 
seeking  or  obtaining  loans  or  extensions 
of  credit.  Thus,  a  covered  employee,  or 
a  spouse  or  minor  child  of  a  covered 
employee,  is  not  prohibited  from 
retaining  a  loan  from  a  System 
institution  on  its  original  terms  if  the 
loan  was  obtained  prior  to  appointment 
to  a  covered  employee  position  at  the 
Corporation.  The  renewal  or 
renegotiation  of  a  pre-existing  loan  or 
extension  of  credit,  however,  will  be 
treated  as  a  new  loan  subject  to  the 
prohibition  in  §  4001.104(a),  but  an 
employee  may  request,  pursuant  to  the 
waiver  provision  in  §  4001.109,  that  an 
exception  be  made.  Employees  who 
retain  pre-existing  credit,  by  virtue  of 
their  own  credit  or  the  credit  of  a  spouse 


or  minor  child,  will  be  required  to 
disqualify  themselves  &t>m  participation 
in  the  regulation,  supervision, 
examination,  audit,  visitation,  review, 
investigation,  or  other  particular  matter 
involving  the  System  institution 
providing  the  retained  credit. 

Section  4001.105— Purchase  of  System 
Institution  Assets 

(a)  Prohibition  on  Purchasing  Assets 
Owned  by  a  System  Institution.  Section 
4001.105(a)  prohibits  all  Corporation 
employees,  or  a  spouse  or  minor  child 
of  an  employee,  from  purchasing  assets 
from  a  System  institution  or  related 
entity,  regardless  of  how  the  asset  is 
sold. 

(b)  Assets  Held  or  Managed  by  the 
Farm  Credit  System  Insurance 
Corporation  or  a  Receiver  or 
Conservator.  Section  4001.105(b)(1) 
prohibits  all  Corporation  employees,  or 
a  spouse  or  minor  child  of  an  employee, 
from  purchasing  assets  held  or  managed 
by  a  receiver  or  conservator  for  a  System 
institution  or  by  the  Corporation  as  a 
result  of  its  provision  of  open  bank 
assistance  to  troubled  System  banks, 
regardless  of  how  the  asset  is  sold.  This 
section  prohibits  the  purchase  of  such 
assets  held  by  a  receiver  or  conservator 
appointed  by  the  FCA  prior  to  January 
1, 1993,  as  well  as  assets  held  by  the 
Corporation,  which  is  the  only  entity 
FCA  may  appoint  as  receiver  or 
conservator  of  troubled  System 
institutions  starting  January  1. 1993. 

Section  4001.105(b)(2)  requires  a 
Corporation  employee  who  is  involved 
in  the  disposition  of  receivership  or 
conservatorship  assets  to  disqualify 
himself  from  a  sales  transaction  when 
the  employee  becomes  aware  that 
anyone  with  whom  he  holds  a  covered 
relationship,  as  defined  in 
§  2635.502(b)(1)  of  the  Executive 
Branch-wide  Standards,  is  or  will  be 
attempting  to  acquire  receivership  or 
conservatorship  assets. 

The  prohibitions  in  §  4001.105  are 
intended  to  supplement  the  provisions 
of  5  CFR  2635.702  regarding  use  of 
public  office  for  private  gain  and  to 
preserve  public  confidence  in  the 
impartiality  and  objectivity  with  which 
Corporation  programs  and  operations 
are  administered.  They  are  necessary  to 
prevent  employees  from  purchasing  or 
appearing  to  purchase  assets  on 
preferential  terras,  or  from  benefiting  or 
appearing  to  benefit  from  their  official 
positions  by  purchasing  assets  based  on 
information  obtained  in  the  course  of 
the  employees'  performance  of  their 
official  duties.  And  because  the 
Corporation,  acting  through  its 
receivership  powers,  exercises  broad 
powers  to  seize,  hold,  and  forfeit  private 


property,  the  prohibitions  will  help  to 
preserve  the  pubUc's  confidence  that 
these  powers  will  not  be  misused  to 
benefit  the  private  interests  of  a 
Corporation  employee. 

Section  4001.106— Restrictions  Arising 
From  the  Employment  of  Relatives 

Section  4001.106  requires  a  covered 
employee  to  file  a  report  of  family 
member  employment  with  his  or  her 
immediate  supervisor,  the  ethics  liaison 
in  the  office,  and  the  DAEO  if  the 
covered  employee's  spouse  or  a  relative 
who  is  dependent  on  or  resides  with  the 
covered  employee  is  employed  with  an 
entity  specified  in  §  4001.108(a).  The 
employee  would  be  disqualified  from 
participating  in  any  matter  involving  the 
employee's  spouse  or  relative,  or  the 
employing  entity,  unless  the  employee 
received  the  appropriate  authorization 
pursuant  to  the  standard  in 
§  2635.502(d)  of  the  Executive  Branch- 
v^de  Standards. 

In  effect,  §4001.106  supplements 
§2635.502  of  the  Executive  Branch- 
wide  Standards,  relating  to  impartial 
performance  of  official  duties,  and  is 
necessary  to  ensure  that  the 
employment  of  a  close  family  member 
by  System  institutions  or  related  entities 
does  not  interfere  with  the  objective  and 
impartial  execution  of  a  covered 
employee's  official  duties.  The 
requirements  ot  §  4001.106  will  help  to 
ensure  public  confidence  in  the 
Corporation's  execution  of  its  mission. 

Section  4001.107— Involvement  in 
System  Institution  Board  Member 
Elections 

Section  4001.107  prohibits  those 
covered  employees  who  own  stock  in  a 
System  institution,  by  virtue  of  retaining 
a  pre-existing  loan  or  extension  of  credit 
from  a  System  institution  in  accordance 
with  §  4001.104(b),  from  participating  in 
a  stockholder  nomination  or  election  of 
a  System  institution's  board  members, 
other  than  by  exercising  their  right  to 
vote.  In  addition,  this  section  prohibits 
covered  employees  from  making  any 
oral  or  written  statements  that  could  be 
reasonably  construed  as  an  attempt  to 
influence  a  nomination  or  election. 

Section  4001.107  supplements 
§  2635.702  of  the  Executive  Branch- 
wide  Standards  by  prohibiting  conduct 
that,  given  the  broad  power  of  the 
Corporation  over  System  institutions,  is 
likely  to  give  rise  to  an  appearance  of 
misuse  of  official  authority. 

Section  4001.108 — Outside  Employment 
and  Business  Activity 

(a)  Prohibition.  Section  4001.108(a) 
supplements  §  2635.802  of  the 
Executive  Branch-wide  Standards  by 


prohibiting  covered  employees  from 
engaging  in  specified  outside 
employment  and  activities.  Covered 
employees  are  prohibited  from 
performing  paid  or  unpaid  services  for 
any  System  institution  or  related  entity, 
or  any  officer,  director,  employee,  or 
person  connected  vdth  a  System 
institution  or  related  entity.  This 
regulation  is  based,  in  part,  on  18  U.S.C. 
1909,  which  prohibits  an  examiner  of  a 
System  institution  from  performing  any 
service  for  compensation  for  any  System 
institution  or  for  any  i>erson  connected 
therewith,  such  as  persons  working  on 
a  contract  basis  for  a  System  institution. 
It  is  expanded  to  cover  persons  other 
than  examiners  in  order  to  ensure  that 
covered  employees  do  not  engage  in 
outside  activities  that  are  likely  to 
appear  to  interfere  vkrith  the  objective 
and  impartial  performance  of  their 
official  duties. 

(b)  General  Requirement  for  Prior 
Approval.  Pursuant  to  §  2635.803  of  the 
Executive  Branch-wide  Standards, 
agencies  may,  by  supplemental 
regulation,  require  employees  to  obtain 
prior  approval  before  engaging  in 
outside  employment  or  activities.  Under 
12  CFR  601.101,  which  has  been 
administratively  adopted  by  the 
Corporation,  the  Corporation  has 
required  employees  who  engage  in 
outside  employment  to  seek  prior 
approval.  Based  on  its  finding  that  this 
requirement  has  helped  ensure  that 
employees'  outside  activities  conform  to 
applicable  statutes  and  regulations,  the 
Corporation  has  determined  that 
continuing  this  requirement  is  necessary 
for  the  purposes  of  its  ethics  program. 
Thus.  §4001. 108(b)  requires  all 
employees  to  obtain  written  approval 
from  the  DAEO  before  engaging  in  any 
outside  employment,  with  or  without 
compensation.  This  section  also 
provides  that  approval  shall  be  granted 
only  upon  a  determination  that  the 
outside  employment  is  not  expected  to 
involve  conduct  prohibited  by  statute  or 
Federal  regulation,  including  5  CFR  part 
2635  and  these  supplemental 
regulations. 

(c)  Definition.  The  term 
"employment"  is  broadly  defined  at 

§  4001.108(c)  to  cover  any  form  of  non- 
Federal  employment  or  business 
relationship  involving  the  provision  of 
personal  services,  including  writing 
when  done  under  an  arrangement  with 
another  person  for  production  or 
publication  of  the  vmtten  product.  It 
does  not,  however,  include  participation 
in  the  activities  of  nonprofit  charitable, 
religious,  professional,  social,  frtitemal, 
and  similar  organizations  for  which  no 
compensation  is  received  other  than 
reimbursement  for  necessary  expenses. 


Section  4001.109— Waivers 

Section  4001.109  gives  the  DAEO 
authority  to  grant  a  written  waiver  of 
any  provision  in  part  4001  based  upon 
a  determination  that  the  waiver  is  not 
inconsistent  with  law  and  the  Executive 
Branch-wide  Standards,  and  meets  the 
waiver  standard  established  in 
§  4001.109.  An  employee  may  be 
required  under  the  waiver  to  disqualify 
himself  or  herself  from  a  particular 
matter  or  take  other  appropriate  action. 

The  waiver  provision  is  intended,  in 
appropriate  cases,  to  ease  the  burden 
that  the  supplemental  regulations  may 
impose  on  the  private  Uves  of 
Corporation  employees,  while  ensuring 
that  employees  do  not  engage  in  actions 
that  may  interfere  with  the  objective  and 
impartial  execution  of  their  official 
duties  or  raise  questions  about  possible 
misuse  of  their  official  positions. 

m.  Addition  of  Corporation  Employee 
Responsibilities  and  Conduct 
Regulations 

On  the  effective  date  of  the  FCA's 
interim  rule,  the  FCA's  regulations  on 
Employee  Responsibilities  and  Conduct, 
12  CFR  part  601,  which  had  been 
administratively  adopted  by  the 
Corporation,  will  be  amended  by  the 
FCA  to  remove  §§  601.100  through 
601.102  and  to  add  a  residual  cross- 
reference.  On  the  effective  date  of  the 
Corporation's  own  interim  rule,  the 
Corporation  will  issue  new  regulations 
on  Employee  ResponsibiUties  and 
Conduct  in  12  CFR  part  1401,  to  provide 
a  cross-reference  to  the  Corporation's 
own  supplemental  ethical  conduct 
regulation,  to  be  codified  at  5  CFR  part 
4001.  and  to  the  Executive  Branch-wide 
financial  disclosure  and  standards  of 
ethical  conduct  regulations  at  5  CFR 
parts  2634  and  2635. 

IV.  Matters  of  Regulatory  Procedure 

Administrative  Procedure  Act 

Pursuant  to  5  U.S.C.  553  (b)  and  (d), 
the  Corporation  finds  good  cause  exists 
for  waiving  the  general  notice  of 
proposed  rulemaking  and  30-day  delay 
in  effectiveness  as  to  this  interim  final 
rule.  The  notice  and  delayed  effective 
date  are  being  waived  because  these 
supplemental  regulations  for 
Corporation  employees  and  their 
families  concern  matters  of  Corporation 
organization,  practice  and  procedure 
and  because  it  is  in  the  public  interest 
that  these  supplemental  regulations  be 
effective  as  soon  as  possible.  The 
Corporation  is,  however,  issuing  these 
regulations  as  an  interim  rule,  with  a 
request  for  comments,  and  will  consider 
any  comments  received  when  adopting 
the  regulations  in  final  form. 
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Executive  Order  12866 


In  promulgating  these  interim 
supplemental  regulations,  the 
Corporation  has  oidhered  to  the 
regulatory  philosophy  and  the 
applicable  principles  of  regulation  set 
forth  in  section  1  of  Executive  Order 
12866,  Regulatory  Planning  and  Review. 
This  interim  rule  deals  with  Corporatirai 
organizaticm,  management,  and 
personnel  matters  and  is,  therefore,  not 
deemed  "significant"  under  Executive 
Order  12866. 

Regulatory  Flexibility  Act 

It  is  hereby  certified  that  this  interim 
rule  will  not  have  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  This  rule  affects  only  Federal 
employees  and  their  immediate 
families. 


Paperwork  Reduction  Act 

It  is  hereby  certified  that  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35)  does  not  apply  because  this 
regulation  does  not  contain  any 
information  collection  requirements  that 
require  the  approval  of  the  Office  of 
Management  and  Budget. 

Listof  Subiects 

5  CFR  Part  4001 

Conflicts  of  interest.  Government 
employees. 

12  CFR  Part  1401 

Conflicts  of  interest. 

Dated:  May  10, 1995. 

Floyd  Fithian, 

Secretary.  Farm  Credit  System  Insurance 
Corporation. 

Approved:  May  30, 1995. 

Stephan  D.  Potts, 

Director.  Office  of  Government  Ethics. 

For  the  reasons  set  forth  in  the 
preamble,  the  Farm  Credit  System 
Insurance  Corporation,  with  the 
concurrence  of  the  Office  of 
Government  Ethics,  is  amending  title  5 
and  adding  a  new  part  1401  to  chapter 
XrV,  title  12  of  the  Code  of  Federal 
Regulations  to  read  as  follows: 

TITLE  ^-{AMENDED] 

1.  A  new  chapter  XXX,  consisting  of 
part  4001 ,  is  added  to  title  5  of  the  Code 
of  Federal  Regulations  to  read  as 
follows: 


CHAPTER  XXX— FARM  CREDTT  SYSTEM 
INSURANCE  CORPORATION 

PART  4001— SUPPLEMEMTAL 
STANDARDS  OF  ETHICAL  CONDUCT 
FOR  EMPLOYEES  OF  THE  FARM 
CREDIT  SYSTEM  INSURANCE 
CORPORATION 

4001.101  General. 

4001.102  Definitions. 

4001.103  Prohibited  financial  interests. 

4001.104  Prohibited  borrowing. 

4001 .  105    Purchase  of  System  institution 

assets. 
4001 .  106    Restrictions  arising  from  the 

employment  of  relatives. 

4001.107  Involvement  in  System  institution 
board  member  elections.  > 

4001.108  Outside  employment  and 
busmess  activity. 

4001.109  Waivers. 

Authoritr-  5  U.S.C.  7301.  7353;  5  U.S.C. 
App.  (Ethics  in  Government  Act  of  1978);  12 
U  S.C  2277a-7.  2277a-8;  E.O.  12674,  3  CFR, 
1989  Comp..  p.  215,  as  modified  by  E.O. 
12731.  3  CFR,  1990  Comp.,  p.  306;  5  CFR 
2635.105.  2635.403(a).  2635.502.  2635.702, 
2635.802(a),  2635.803. 

§4001.101    Qanaral. 

In  accordance  with  5  CFR  2635.105. 
the  regulations  in  this  part  apply  to 
Farm  Credit  System  Insiuance 
Corporation  (Corporation)  employees 
and  supplement  the  Standards  of 
Ethical  Conduct  for  Employees  of  the 
executive  branch  contained  in  5  CFR 
part  2635.  Employees  are  required  to 
comply  with  5  CFR  part  2635,  this  part, 
and  Corporation  guidance  and 
procedures  established  pursuant  to  5 
CFR  2635.105. 


§4001.102    Daflnltlons. 

For  purposes  of  this  part: 
(a)  Covered  employee  means: 

(1)  All  examiners  who  perform  work 
for  the  Corporation;  and 

(2)  Any  other  employee  specified  by 
Corporation  directive  whose  duties  and 
responsibilities  require  application  of 
these  supplemental  regulations  to 
ensure  public  confidence  that  the 
Corporation's  programs  are  conducted 
impartially  and  objectively.  The 
Corporation  Designated  Agency  Ethics 
Official  (DAEO)  or  his  or  her  designee, 
in  consultation  with  the  Chief  Operating 
Officer,  will  determine  which 
employees  are  covered  for  the  piupose 
of  this  part. 

(b)  Related  entity  means: 

(1)  Affiliates  defined  in  section  8.5(e) 
of  the  Farm  Credit  Act  of  1971.  as 
amended  (Act),  12  U.S.C.  2001  et  seq.. 
12  U.S.C.  2279aa-5; 

(2)  Affiliates  defined  in  section  8.11(e) 
of  the  Act,  12  U.S.C.  2279aa-ll; 


(3)  Service  organizations  authorized 
by  section  4.25  of  the  Act.  12  U.S.C. 
2211; and 

(4)  Any  other  entity  owned  or 
controlled  by  one  or  more  Farm  Credit 
System  (System)  institution  that  is  not 
chartered  by  the  Farm  Credit 
Administration  (FCA). 

(c)  System  institution  refers  to; 

(1)  All  institutions  chartered  and 
regulated  by  the  FCA  as  described  in 
section  1.2  of  the  Act,  12  U.S.C.  2002; 

(2)  The  Federal  Farm  Credit  Banks 
Funding  Corporation,  established 
purauant  to  section  4.9  of  the  Act.  12 
U.S.C.  2160;  and 

(3)  The  Federal  Agricultural  Mortgage 
Corporation,  established  pursuant  to 
section  8.1  of  the  Act.  12  U.S.C.  2279aa- 
1. 

§4001.103    Prohibited  financial  IntarMts. 

(a)  Prohibition.  Except  as  provided  in 
paragraph  (c)  of  this  section  and 

§  4001.109.  no  covered  employee,  or 
spouse  or  minor  child  of  a  covered 
employee,  shall  own,  directly  or 
indirectly,  securiUes  issued  by  a  System 
institution  or  related  entity. 

(b)  Definition  of  securities.  For 
purposes  of  this  section,  the  term 
"securities"  includes  all  interests  in 
debt  or  equity  instruments.  The  term 
includes,  without  limitation,  secured 
and  unsecured  bonds,  debentvues, 
notes,  securitized  assets  and  commercial 
paper,  as  well  as  all  types  of  preferred 
and  common  stock.  The  terra 
encompasses  both  current  and 
contingent  ownership  interests, 
including  any  beneficial  or  legal  interest 
derived  from  a  trust.  It  extends  to  any 
right  to  acquire  or  dispose  of  any  long 
and  short  position  in  such  securities 
and  includes,  without  limitation, 
interests  convertible  into  such 
securities,  as  well  as  options,  rights, 
warrants,  puts,  calls,  and  straddles 
relating  to  such  securities. 

(c)  Exceptions.  Nothing  in  this  section 
prohibits  a  covered  employee,  or  spouse 
or  minor  child  of  a  covered  employee, 

from: 

(1)  Investing  in  a  publicly  traded  or 
publicly  available  investment  fund 
which,  in  its  prospectus,  does  not 
indicate  the  objective  or  practice  of 
concentrating  its  investments  in  the 
secimties  of  System  institutions  or 
related  entities,  if  the  employee  neither 
exercises  control  over  nor  has  the  ability 
to  exercise  control  over  the  financial 
interests  held  in  the  fund; 

(2)  Having  a  legal  or  beneficial 
interest  in  a  qualified  profit  sharing, 
retirement,  or  similar  plan,  provided 
that  the  plan  does  not  invest  more  than 
25  percent  of  its  funds  in  seciu-ities  of 
System  institutions  or  related  entities. 


and  the  employee  neither  exercises 
control  over  nor  has  the  ability  to 
exercise  control  over  the  financial 
interests  held  in  the  plan; 

(3)  Owning  securities  of  System 
institutions  held  as  a  result  of  pre- 
existing credit,  as  specified  in 

§  4001.104(b);  or 

(4)  Owning  any  security  pursuant  to 
a  waiver  granted  under  §  4001.109. 

§4001.104    Prohlbitad  borrowing. 

(a)  Prohibition  on  employee 
borrowing.  Except  as  provided  in 
paragraph  (b)  of  this  section,  no  covered 
employee,  or  spouse  or  minor  child  of 

a  covered  employee,  shall  seek  or  obtain 
any  loan  or  extension  of  credit  fi-om  a 
System  institution  or  bom  an  officer, 
director,  employee,  or  related  entity  of 
a  System  institution. 

(b)  Exception.  This  section  does  not 
prohibit  a  covered  employee,  or  spouse 
or  minor  child  of  a  covered  employee, 
from  retaining  a  loan  from  a  System 
institution  on  its  original  terms  if  the 
loan  was  obtained  prior  to  appointment 
to  a  covered  employee  position.  For 
loans  retained  pursuant  to  this 
paragraph,  a  covered  employee  shall 
submit  to  his  or  her  immediate 
supervisor,  the  ethics  liaison  in  his  or 
her  office,  and  the  DAEO,  a  written 
disqualification  fi-om  examining, 
auditing,  visiting,  reviewing, 
investigating,  or  otherwise  participating 
in  the  regulation  or  supervision  of  the 
System  institution  that  is  providing  the 
retained  credit.  Written  disqualification 
shall  be  made  within  30  days  of 
appointment  to  a  covered  employee 
position  on  a  form  prescribed  by  the 
DAEO.  Any  renewal  or  renegotiation  of 
a  pre-existing  loan  or  extension  of  credit 
will  be  treated  as  a  new  loan  subject  to 
the  prohibition  in  paragraph  (a)  of  this 
section. 

§4001.105    Purchaaa  Of  Systam  institution 
asaets. 

(a)  Prohibition  on  purchasing  assets 
owned  by  a  System  institution.  No 
employee,  or  spouse  or  minor  child  of 
an  employee,  shall  purchase,  directly  or 
indirectly,  an  asset  (such  as  real 
property,  vehicles,  furniture,  or  similar 
items)  from  a  System  institution  or 
related  entity,  regardless  of  how  the 
asset  is  sold. 

(b)  Assets  held  or  managed  by  the 
Corporation  or  a  receiver  or 
conservator — (1)  Prohibition  on 
purchase.  No  employee,  or  spouse  or 
minor  child  of  an  employee,  shall 
purchase,  directly  or  indirectly,  an  asset 
(such  as  real  property,  vehicles, 
furniture,  or  similar  items)  that  is  held 
or  managed  by  a  receiver  or  conservator 
for  a  System  institution  or  that  is  held 


by  the  Corporation  as  a  result  of  its 
provision  of  open  bank  assistance  to 
troubled  System  banks,  regardless  of 
how  the  asset  is  sold. 

(2)  Disqualification.  An  employee 
who  is  involved  in  the  disposition  of 
receivership  or  conservatorship  assets, 
or  assets  acquired  by  the  Corporation  as 
a  result  of  its  provision  of  open  bank 
assistance  to  troubled  System  banks, 
shall  disquaUfy  himself  or  herself  from 
participation  in  the  disposition  of  such 
assets  when  the  employee  becomes 
aware  that  anyone  with  whom  the 
employee  has  a  covered  relationship,  as 
defined  in  §  2635.502(b)(1)  of  the 
Executive  Branch-wide  Standards,  is  or 
will  be  attempting  to  acquire  such 
assets.  The  employee  shall  provide 
vmtten  notification  of  the 
disqualification  to  his  or  her  immediate 
supervisor,  the  ethics  liaison  in  his  or 
her  office,  and  the  DAEO. 

§4001.106    Restrictions  arising  from  the 
employment  of  relatives. 

When  the  spouse  of  a  covered 
employee,  or  other  relative  who  is 
dependent  on  or  resides  with  a  covered 
employee,  is  employed  in  a  position 
that  the  employee  would  be  prohibited 
from  occupying  by  §  4001.108(a),  the 
employee  shall  file  a  report  of  family 
member  employment  with  his  or  her 
immediate  supervisor,  the  ethics  liaison 
in  his  or  her  office,  and  the  DAEO  on 
a  form  prescribed  by  the  DAEO.  Notice 
shall  be  made  as  soon  as  possible  after 
learning  about  employment  already  in 
existence  or  in  advance  of  known 
prospective  employment.  The  employee 
shall  be  disquaUfied  from  participation 
in  any  matter  involving  the  employee's 
spouse  or  relative,  or  the  employing 
entity,  unless  the  DAEO  authorizes  the 
employee  to  participate  in  the  matter 
using  the  standard  in  §  2635.502(d)  of 
the  Executive  Branch-wide  Standards. 

§  4001.107    involvament  in  System 
institution  board  member  elections. 

No  covered  employee  who  is  able  to 
participate  in  a  System  institution  board 
election  because  of  System  securities 
owned  by  virtue  of  retaining  a  pre- 
existing loan  or  extension  of  credit  from 
a  System  institution  in  accordance  with 
§  4001.104(b)  shall  take  any  part, 
directly  or  indirectly,  in  the  nomination 
or  election  of  a  board  member  of  a 
System  institution,  other  than  by 
exercising  the  right  to  vote.  In  addition, 
a  covered  employee  shall  not  make  any 
oral  or  written  statement  that  may  be 
reasonably  construed  as  intending  to 
influence  any  vote  in  such  nominations 
or  elections. 


§4001.108    Outside  enY>loymentaod 
business  activity. 

(a)  Prohibition.  No  covered  employee 
shall  perform  services,  either  on  a  paid 
or  unpaid  basis,  for  any  System 
institution  or  related  entity,  or  any 
officer,  director,  employee,  or  person 
connected  with  a  System  institution  or 
related  entity.  Nothing  in  this  section 
would  prohibit  covered  employees  from 
providing  any  service  that  is  a  part  of 
their  official  duties. 

(b)  General  requirement  for  prior 
approval.  All  employees  shall  obtain 
prior  written  approval  before  engaging 
in  any  outside  employment  or  business 
activity,  wdth  or  without  compensation, 
unless  the  outside  activity  is  exempt 
from  the  definition  of  "employment"  as 
set  forth  in  paragraph  (c)  of  this  section. 
An  employee  proposing  to  engage  in 
outside  employment  and  business 
activities  is  required,  prior  to 
commencement,  to  send  a  written  notice 
of  the  proposed  employment  or  activity 
to  the  DAEO  on  a  form  prescribed  by  the 
DAEO.  Approval  shall  be  granted  only 
upon  a  determination  that  the 
employment  or  activity  is  not  expected 
to  involve  conduct  prohibited  by 
statute,  part  2635  of  this  title,  or 
paragraph  (a)  of  this  section. 

(c)  Definition.  For  purposes  of  this 
section,  "employment"  means  any  form 
of  non-Federal  employment,  business 
relationship  or  activity  involving  the 
provision  of  personal  services  by  the 
employee,  whether  or  not  for 
compensation.  It  includes,  but  is  not 
limited  to,  personal  services  as  an 
officer,  director,  employee,  agent, 
attorney,  consultant,  contractor,  general 
partner,  trustee,  teacher,  or  speaker.  It 
includes  writing  when  done  under  an 
arrangement  with  another  person  for 
production  or  publication  of  the  written 
product.  It  does  not,  however,  include 
participation  in  the  activities  of  a 
nonprofit  charitable,  religious, 
professional,  social,  fratemfd, 
educational,  recreational,  public  service, 
or  civic  organization  for  which  no 
compensation  is  received  other  than 
reimbursement  for  necessary  expenses. 

§4001.109    Waivers. 

The  DAEO  may  grant  a  written  waiver 
from  any  provision  of  this  part  based  on 
a  determination  that  the  waiver  is  not 
inconsistent  with  part  2635  of  this  title 
or  otherwise  prohibited  by  law  and  that, 
under  the  particular  circumstances, 
application  of  the  provision  is  not 
necessary  to  avoid  the  appearance  of 
misuse  of  position  or  loss  of 
impartiality,  or  otherwise  to  ensure 
confidence  in  the  impartiality  and 
objectivity  with  which  Corporation 
programs  are  administered.  A  waiver 
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iinder  this  paragraph  may  impose 
appropriate  conditions,  such  as 
requiring  execution  of  a  written 
disquali  fication. 

12  CFR  CHAPTER  XIV— FARM  CREDIT 
SYSTEM  INSURANCE  CORPORATION 
2.  Part  1401.1  is  added  to  read  as 
follows: 

PART  1401— EMPLOYEE 
RESPONSIBILITIES  AND  CONDUCT 

Authority:  5  U.S.C.  7301;  12  U.S.C.  2277a- 
7. 

f  1401 .1    Cro*»T«(«renc«s  to  amployM 
•thical  conduct  atandards  and  flnanctal 
diacloaura  ragulationa. 

Board  members,  officers,  and  other 
employees  of  the  Farm  Credit  System 
Insurance  Corporation  are  subject  to  the 
Standards  of  Ethical  Conduct  for 
Employees  of  the  Executive  Branch  at  5 
CFR  part  2635,  the  Farm  Credit  System 
Insurance  Corporation  regulation  at  5 
CFR  part  4001.  which  supplements  the 
Executive  Branch-wide  Standards,  and 
the  executive  branch-wide  financial 
disclosure  regulations  at  5  CFR  part 
2634. 

IFR  Doc.  95-14215  Filed  6-9-95;  8:45  am) 
BNjjNOCooe  ino-oi-^ 


FARM  CREDIT  ADMINISTRATION 

5  CFR  Part  4101 

12  CFR  Part  601 

RIN  3062-AB50.  3209-AA15 

Supplementai  Standards  of  Ethical 
Conduct  for  Employees  of  ttte  Farm 
Credit  Administration 

agency:  Farm  Credit  Administration 

(FCA  or  Agency). 

ACTION:  Interim  rule;  request  for 

comments. 


summary:  The  Farm  Credit 
Administration,  with  the  concurrence  of 
the  Office  of  Government  Ethics  (OGE), 
is  issuing  as  an  interim  rule  regulations 
for  the  officers  and  employees  of  the 
FCA  that  supplement  the  Standards  of 
Ethical  Conduct  for  Employees  of  the 
Executive  Branch  (Executive  Branch- 
wide  Standards)  issued  by  CKIE.  The 
interim  rule  is  a  necessary  supplement 
to  the  Executive  Branch-wide  Standards 
because  it  addresses  ethical  issues 
imique  to  FCA  programs  and  operations. 
The  interim  rule  establishes  regulations 
imposing  prohibitions  on  the  ownership 
of  certain  finanHal  interests; 
prohibitions  on  certain  forms  of 
borrowing  and  extensions  of  credit; 
limitations  on  purchases  of  assets 


owned  by  Farm  Credit  System  (System) 
institutions,  conservatorship  or 
receivership  assets,  or  certain  assets 
held  by  the  Farm  Credit  System 
Insurance  Corporation  (Corporation); 
restrictions  arising  from  the 
employment  of  relatives;  a  prohibition 
against  involvement  in  Farm  Credit 
System  board  member  elections;  and 
restrictions  on  outside  employment  and 
business  activities.  The  FCA  is  also 
rep)ealing  its  cxurent  regulations  on 
these  subjects  and  replacing  them  with 
a  single  section  that  provides  cross- 
references  to  the  Executive  Branch-wide 
Standards  and  financial  disclosure 
regulations,  as  well  as  these  new 
supplemental  regulations. 
DATES:  This  interim  rule  is  effective 
upon  the  expiration  of  30  days  after 
publication  in  the  Federal  Register 
during  which  either  or  both  Houses  of 
Congress  are  in  session.  Notice  of 
effective  date  will  be  published  in  the 
Federal  Register.  Comments  must  be 
submitted  on  or  before  July  12, 1995. 
ADDRESSES:  Comments  should  be 
mailed  or  delivered  (in  triplicate)  to 
Patricia  W.  DiMuzio,  Associate  Director, 
Regulation  Development,  Office  of 
Examination,  Farm  Credit 
Administration,  McLean,  Virginia 
22102-5090.  Copies  of  all  comments 
will  be  available  for  examination  by 
interested  parties  in  Regulation 
Development,  Office  of  Examination. 
Farm  Credit  Administration. 
FOR  FURTHER  INFORMATION  CONTACT: 
Eric  Howard,  Policy  Analyst.  Regulation 
Development,  Office  of  Examination, 
Farm  Credit  Administration.  McLean, 
VA  22102-5090.  (703)  883-4498. 
or 
Wendy  R.  Laguarda.  Senior  Attorney 
and  Deputy  Ethics  Official.  Office  of 
General  Counsel,  Farm  Credit 
Administration,  McLean,  VA  22102- 
5090,  (703)  883-4234.  TDD  (703)  883- 
4444. 


agencies  to  publish  agency-specific 
supplemental  regulations  necessary  to 
implement  their  respective  ethics 
programs.  The  FCA,  with  OGE's 
concurrence,  has  determined,  in  light  of 
the  FCA's  unique  programs  and 
operations,  that  the  following 
supplemental  regulations,  being 
codified  in  new  chapter  XXXI. 
consisting  of  part  4101,  of  5  CFR.  are 
necessary  to  implement  the  Agency's 
ethics  program  successfully. 

n.  Analysis  of  the  Regulations 


SUPPt-EMENTARY  INFORMATION: 
L  Background 

On  August  7, 1992,  OGE  published 
Executive  Branch-wide  Standards  for 
employees  of  the  executive  branch.  See 
57  FR  35006-35067,  as  corrected  at  57 
FR  48557  and  FR  52583,  with  additional 
grace  period  extensions  at  59  FR  4779- 
4780  and  60  FR  6390-6391.  The 
Executive  Branch-wide  Standards  are 
codified  at  5  CFR  part  2635.  Effective 
February  3, 1993,  they  established 
imiform  ethical  conduct  standards 
applicable  to  all  executive  branch 
personnel.  ^^ 

With  the  concxurence  of  OGE.  5  CFR 
2635.105  authorizes  executive  branch 


Section  4101.101— General 

Section  4101.101  explains  that  the 
regulations  contained  in  the  interim  rule 
apply  to  FCA  employees  and 
supplement  the  Executive  Branch-wade 
Standards.  Farm  Credit  Administration 
employees  must  comply  with  the 
Executive  Branch-wide  Standards,  the 
supplemental  regulations  in  this  interim 
rule,  and  FCA  guidance  and  procedures 
issued  pureuant  to  the  Executive 
Branch-wide  Standards  and  these 
supplemental  regulations. 

Section  4101.102— Definitions 

Section  4101.102  identifies  and 
defines  the  unique  terms  used  in  the 
supplemental  regulations.  The  term 
"covered  employee"  is  intended  to 
include  all  FCA  examiners  and  any 
other  employee  specified  as  such  by 
FCA  directive  whose  duties  and 
responsibilities  require  application  of 
these  supplemental  regulations  to 
ensiu«  public  confidence  that  the  FCA's 
programs  are  conducted  impartially  and 
objectively.  The  FCA  Designated 
Agency  Ethics  Official  (DAEO)  or  his  or 
her  designee,  in  consultation  v*rith  the 
Office  Directors,  will  determine  which 
employees  are  covered  for  purposes  of 
this  regulation. 

The  term  "related  entity"  is  intended 
to  be  broadly  interpreted  and  includes 
agricultural  mortgage  marketing 
facilities  established  by  System 
institutions,  affiliates  of  the  Federal 
Agricultural  Mortgage  Corporation, 
service  organizations  established  by  the 
System  bulks,  and  all  other  entities 
owned  or  controlled  by  one  or  more 
System  institutions  that  are  not 
chartered  by  the  FCA. 

The  term  "System  institution"  refers 
to  all  institutions  chartered  and 
regulated  by  the  FCA,  and  also  includes 
the  Federal  Farm  Credit  Banks  Funding 
Corporation  and  the  Federal 
Agricultural  Mortgage  Corporation. 

Section  4101.103— Prohibited  Financial 
Interests 

(a)  Prohibition.  Section  4101.103(a) 
prohibits  a  covered  employee,  or  a 


spouse  or  minor  child  of  a  covered 
employee,  from  owning  securities 
issued  by  a  System  institution  or  related 
entity. 

The  FCA  has  determined,  in 
accordance  with  5  CFR  2635.403(a),  that 
this  restriction  is  necessary,  in  light  of 
the  Agency's  sensitive  regulatory, 
supervisory,  examination,  and 
enforcement  functions,  to  maintain 
public  confidence  in  the  impartiaUty 
and  objectivity  with  which  the  FCA 
executes  its  functions.  The  restriction 
will  eliminate  any  reason  for  regulated 
entities  to  be  concerned  that  sensitive 
information  provided  to  the  FCA  might 
be  misused  for  private  gain  and  will 
avoid  widespread  disqualification  of 
employees  from  official  matters,  which 
might  result  in  the  FCA's  inability  to 
fulfill  its  mission. 

(b)  Definition  of  Securities.  Section 
4101.103(b)  contains  a  definition  of  the 
term  "securities"  to  be  applied  to 
§  4101.103.  It  includes  any  "interest  in 
debt  or  equity  instruments"  such  as,  for 
example,  stocks,  bonds,  and  commercial 
paper. 

Ic)  Exceptions.  Section  4101.103(c) 
includes  several  exceptions  to  the 
prohibition  in  §  4101.103(a)  against 
owning  securities  issued  by  System 
institutions  or  related  entities.  The 
exceptions  are  intended  to  permit 
ownership  interests  of  a  character 
unlikely  to  raise  questions  regarding  the 
objective  and  impartial  performance  of 
FCA  employees'  official  duties  or  the 
possible  misuse  of  their  positions. 

Section  4101.103(c)  (1)  and  (2) 
permits  employees  to  retain  System 
securities  that  are  in  certain  funds  or 
plans,  the  assets  of  which  are  managed 
by  an  independent  third  party  and  are 
not  concentrated  in  System  securities. 
Such  funds  may  include  a  publicly 
traded  or  publicly  available  investment 
fund  or  an  employee's  interest  in  a 
qualified  profit  sharing,  retirement,  or 
similar  plan. 

Section  4101.103(c)(3)  permits 
employees  to  retain  securities  of  System 
institutions  held,  in  accordance  with 
§  4101.104(b),  as  a  result  of  pre-existing 
credit.  This  exception  is  necessary 
because  the  System  institutions  are 
borrower-owned  institutions  that 
require  eligible  borrowers  to  purchase  a 
minimum  amoimt  of  an  institution's 
stock  as  a  condition  of  obtaining  a  loan. 
Thus,  if  an  employee  has  pre-existing 
credit  from  a  System  institution,  he  or 
she  also  v^U  own  stock  in  the 
institution,  which  is  generally  not 
retired  until  after  the  loan  is  paid  off. 

Section  4101.103(c)(4)  is  included  as 
a  specific  cross-reference  to  the  waiver 
au^ority  at  §  4101.109  which  is  to  be 
used  on  a  case-by-case  basis. 


Section  4101.104 — Inhibited  Borrowing 

(a)  Prohibition  on  Employee 
Borrowing.  Section  4101.104(a) 
prohibits  a  covered  employee,  or  a 
spouse  or  minor  child  of  a  covered 
employee,  from  seeking  or  obtaining  a 
loan  or  extensi(Hi  of  credit  fit>m  a 
System  institution  or  an  officer, 
director,  employee,  or  related  entity  of 
a  System  institution. 

Imposed  pursuant  to  5  CFR 
2635.403(a),  this  prohibition  on 
borrowing  is  necessary  for  several 
reasons.  First,  it  is  necessary  to  prevent 
covered  employees  from  obtaining  or 
appearing  to  obtain  loans  or  extensions 
of  credit  on  preferential  terms,  or  from 
benefiting  or  appearing  to  benefit  from 
their  official  positions  through  possible 
forbearance  by  the  lender  in  coUecting 
on  the  indebtedness.  Public  confidence 
in  the  impartiality  and  objectivity  with 
which  FCA  programs  are  administered 
will  be  strengthened  by  prohibiting  FCA 
employees  from  engaging  in  financial 
transactions  with  institutions  regulated 
by  the  Agency.  The  borrowing 
prohibition  also  will  help  to  ensure  that 
FCA  examiners  and  regulated 
institutions  do  not  violate  the 
prohibitions  in  18  U.S.C.  212  and  213 
against  the  offer  and  acceptance  of 
certain  loans.  Finally,  limitations  on 
FCA  employees  borrowing  from 
regulated  institutions  will  result  in 
fewer  employee  disqualifications  from 
official  matters,  thereby  avoiding  a 
situation  that  would  have  a  detrimental 
effect  on  the  FCA's  abiUty  to  carry  out 
its  mission. 

(b)  Exception.  Section  4101.104(b) 
serves  to  clarify  that  §  4101.104(a)  only 
prohibits  covered  employees  and  their 
spouses  and  minor  children  from 
seeking  or  obtaining  loans  or  extensions 
of  credit.  Thus,  a  covered  employee,  or 
a  spouse  or  minor  child  of  a  covered 
employee,  is  not  prohibited  fit>m 
retaining  a  loan  from  a  System 
institution  on  its  original  terms  if  the 
loan  was  obtained  prior  to  appointment 
to  a  covered  employee  {josition  at  FCA. 
The  renewal  or  renegotiation  of  a  pre- 
existing loan  or  extension  of  credit, 
however,  will  be  treated  as  a  new  loan 
subject  to  the  prohibition  in 

§  4101.104(a),  but  an  employee  may 
request,  pursuant  to  the  waiver 
provision  in  §4101.109,  that  an 
exception  be  made.  Employees  who 
retain  pre-existing  credit,  by  virtue  of 
their  own  credit  or  credit  of  a  spouse  or 
minor  child,  will  be  required  to 
disqualify  themselves  from  participation 
in  the  regulation,  supervision, 
examination,  audit,  visitation,  review, 
investigation,  or  other  particular  matter 


involving  the  System  institution 
providing  the  retained  credit. 

Section  4101.1 05— Purchase  of  Systan 
Institution  Assets 

(a)  Prohibition  on  Purchasing  Assets 
Owned  by  a  System  Institution.  Section 
4101.105(a)  prohibits  a  covered 
employee,  or  a  spouse  or  minor  child  of 
a  covered  employee,  from  purchasing 
assets  from  a  System  institution  or 
related  entity.  Assets  sold  by  public 
auction  or  by  a  method  that  ensures  that 
the  asset  is  sold  at  its  fair  market  value 
are  exempt  from  this  prohibition. 
Covered  employees  &te  required  to 
obtain  concurrence  from  the  DAEO, 
however,  about  the  applicability  of  this 
exemption. 

(b)  Assets  Held  or  Managed  by  the 
Farm  Credit  System  Insurance 
Corporation  or  a  Receiver  or 
Conservator.  Section  4101.105(b)(1) 
prohibits  a  covered  employee,  or  a 
spouse  or  minor  child  of  a  covered 
employee,  fixim  purchasing  assets  held 
or  managed  by  a  receiver  or  conservator 
for  a  System  institution  or  by  the 
Corporation  as  a  result  of  its  provision 
of  open  bank  assistance  to  troubled 
System  banks  regardless  of  how  the 
asset  is  sold.  This  section  prohibits  the 
purchase  of  such  assets  held  by  a 
receiver  or  conservator  appointed  by  the 
FCA  prior  to  January  1. 1993.  as  well  as 
assets  held  by  the  Corporation,  which  is 
the  only  entity  FCA  may  appoint  as 
receiver  or  conservator  of  troubled 
System  institutions  starting  January  1, 
1993. 

Section  4101.105(b)(2)  requires  a 
covered  employee  who  is  involved  in 
the  disposition  of  receivership  or 
conservatorship  assets  to  disqualify 
himself  from  a  sales  transaction  when 
the  employee  becomes  aware  that 
anyone  with  whom  he  holds  a  covered 
relationship,  as  defined  in 
§  2635.502(b)(1)  of  the  ExecuUve 
Branch-wide  Standards,  is  or  will  be 
attempting  to  acquire  receivership  or 
conservatorship  assets. 

The  prohibitions  in  §4101.105  are 
intended  to  supplement  the  provisions 
of  5  CFR  2635.702  regarding  use  of 
pubhc  office  for  private  gain  and  to 
preserve  public  confidence  in  the 
impartiality  and  objectivity  with  which 
FCA  programs  and  operations  are 
administered.  They  are  necessary  to 
prevent  employees  from  purchasing  or 
appearing  to  purchase  assets  on 
preferential  terms,  or  from  benefiting  or 
appearing  to  benefit  from  their  official 
positions  by  purchasing  assets  based  on 
information  obtained  in  the  course  of 
the  employees'  performance  of  their 
official  duties. 
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Section  4101.106— Restrictions  Arising 
From  the  Employment  of  Relatives 

Section  4101.106  requires  a  covered 
employee  to  file  a  report  of  family 
member  employment  with  his  or  her 
immediate  supervisor,  the  ethics  liaison 
in  the  office,  and  the  DAEO  if  the 
covered  employee's  spouse  or  a  relative 
who  is  dependent  on  or  resides  with  the 
covered  employee  is  employed  with  an 
entity  specified  in  §  4101.108(a).  The 
employee  would  be  disquahfied  from 
participating  in  any  matter  involving  the 
employee's  spouse  or  relative,  or  the 
employing  entity,  unless  the  employee 
received  die  appropriate  authorization 
pursuant  to  the  standard  in 
§  2635.502(d)  of  the  Executive  Branch- 
wide  Standards. 

In  effect,  §4101.106  supplements 
$  2635.502  of  the  Executive  Branch- 
wide  Standards,  relating  to  impartial 
performance  of  official  duties,  and  is 
necessary  to  ensure  that  the 
employment  of  a  close  family  member 
by  System  institutions  or  related  entities 
does  not  interfere  with  the  objective  and 
impartial  execution  of  a  covered 
employee's  official  duties.  The 
requirements  of  §  4101.106  will  help  to 
ensure  public  confidence  in  the  FCA's 
execution  of  its  mission. 

Section  4101.107— Involvement  in 
System  Institution  Board  Member 
Elections 

Section  4101.107  prohibits  those 
covered  employees  who  own  stock  in  a 
System  institution,  by  virtue  of  retaining 
a  pre-existing  loan  or  extension  of  credit 
from  a  System  institution  in  accordance 
with  §  4101.104(b),  from  participating  in 
a  stockholder  nomination  or  election  of 
a  System  institution's  board  members, 
other  than  by  exercising  their  right  to 
vote.  In  addition,  this  section  prohibits 
covered  employees  from  making  any 
oral  or  written  statements  that  could  be 
reasonably  construed  as  an  attempt  to 
influence  a  nomination  or  election. 

Section  4101.107  supplements 
§  2635.702  of  the  Executive  Branch- 
wide  Standards  by  prohibiting  conduct 
that,  given  the  broad  power  of  the 
Agency  over  System  institutions,  is 
likely  to  give  rise  to  an  appearance  of 
misuse  of  official  authority. 

Section  4101.1 08 — Outside  Employment 
and  Business  Activity 

(a)  Prohibition.  Section  4101.108(a) 
supplements  §  2635.802  of  the 
Executive  Branch-wide  Standards  by 
prohibiting  covered  employees  from 
engaging  in  specified  outside 
employment  and  activities.  Covered 
employees  are  prohibited  from 
performing  paid  or  unpaid  services  for 


any  System  institution  or  related  entity, 
or  any  officer,  director,  employee,  or 
person  connected  with  a  System 
institution  or  related  entity.  This 
regulation  is  based,  in  part,  on  18  U.S.C. 
1909,  which  prohibits  an  FCA  examiner 
from  performing  any  service  for 
compensation  for  any  System  institution 
or  for  any  person  connected  therewith, 
such  as  persons  working  on  a  contract 
basis  for  a  System  institution.  It  is 
expanded  to  cover  persons  other  than 
examiners  in  order  to  ensure  that 
covered  employees  do  not  engage  in 
outside  activities  that  are  likely  to 
appear  to  interfere  with  the  objective 
and  impartial  performance  of  their 
official  duties. 

(b)  General  Requirement  for  Prior 
Approval.  Pursuant  to  §  2635.803  of  the 
Executive  Branch-wide  Standards, 
agencies  may.  by  supplemental 
regulation,  require  employees  to  obtain 
prior  approval  before  engaging  in 
outside  employment  or  activities.  Under 
12  CFR  601.101,  FCA  has  required 
employees  who  engage  in  outside 
employment  to  seek  prior  approval. 
Based  on  its  finding  that  this 
requirement  has  helped  ensure  that 
employees'  outside  activities  conform  to 
applicable  statutes  and  regulations,  FCA 
has  determined  that  continuing  this 
requirement  is  necessary  for  the 
purposes  of  its  ethics  program.  Thus. 
§  4101.108(b)  requires  all  employees  to 
obtain  written  approval  from  the  DAEO 
before  engaging  in  any  outside 
employment,  with  or  without 
compensation.  This  section  also 
provides  that  approval  shall  be  granted 
only  upon  a  determination  that  the 
outside  employment  is  not  expected  to 
involve  conduct  prohibited  by  statute  or 
Federal  regulation,  including  5  CFR  part 
2635  and  Siese  supplemental 
regulations. 

Tc)  Definition.  The  term 
"employment"  is  broadly  defined  at 
§  4101.108(c)  to  cover  any  form  of  non- 
Federal  employment  or  business 
relationship  involving  the  provision  of 
p>ersonal  services,  including  writing 
when  done  under  an  arrangement  with 
another  person  for  production  or 
pubhcation  of  the  written  product.  It 
does  not,  however,  include  participation 
in  the  activities  of  nonprofit  charitable, 
religious,  professional,  social,  fraternal, 
and  similar  organizations  for  which  no 
compensation  is  received  other  than 
reimbursement  for  necessary  expenses. 

Section  4101.1 09— Waivers 

Section  4101.109  gives  the  DAEO 
authority  to  grant  a  written  waiver  of 
any  provision  in  part  4101  based  upon 
a  determination  that  the  waiver  is  not 
inconsistent  with  law  and  the  Executive 


Branch- wide  Standards,  and  meets  the 
waiver  standard  established  in 
§4101.109.  An  employee  may  be 
required  imder  the  waiver  to  disqualify 
himself  or  herself  bom  a  particular 
matter  or  take  other  appropriate  action. 
The  waiver  provision  is  intended,  in 
appropriate  cases,  to  ease  the  burden 
that  the  supplemental  regulations  may 
impose  on  the  private  fives  of  FCA 
employees,  while  ensuring  that 
employees  do  not  engage  in  actions  that 
may  interfere  with  the  objective  and 
impartial  execution  of  their  official 
duties  or  raise  questions  about  possible 
misuse  of  their  official  positions. 

m.  Repeal  of  FCA  Employee 
Responsibilities  and  Conduct 
Regulations 

On  the  effective  date  of  the  interim 
rule,  the  FCA's  regulations  on  Employee 
Responsibilities  and  Conduct,  12  CFR 
part  601,  will  be  amended  to  remove 
§§601.100-601.102.  A  new  §601.100 
will  be  added  to  provide  a  cross- 
reference  to  FCA's  supplemental  ethical 
conduct  regulation,  to  be  codified  at  5 
CFR  part  4101,  and  to  the  Executive 
Branch-wide  financial  disclosure  and 
standards  of  ethical  conduct  regulations 
at  5  CFR  parts  2634  and  2635.  Most 
sections  of  12  CFR  part  601  were 
removed  and  certain  sections  reserved 
by  acUon  of  the  FCA  Board,  dated 
January  25, 1993,  58  FR  5919. 

IV.  Matters  of  Regulatory  Procedure 

AdniinistTative  Procedure  Act 

Pursuant  to  5  U.S.C.  553  (b)  and  (d), 
the  FCA  finds  good  cause  exists  for 
waiving  the  general  notice  of  proposed 
rulemaking  and  30-day  delay  in 
effectiveness  as  to  this  interim  final 
rule.  The  notice  and  delayed  effective 
date  are  being  waived  because  these 
supplemental  regulations  for  FCA 
employees  and  their  families  concern 
matters  of  Agency  organization,  practice 
and  procedure  and  because  it  is  in  the 
public  interest  that  these  supplemental 
regulations  be  effective  as  soon  as 
possible.  The  FCA  is,  however,  issuing 
these  regulations  as  an  interim  rule, 
with  a  request  for  comments,  and  will 
consider  any  comments  received  when 
adopting  the  regulations  in  final  form. 

Executive  Order  12866 


In  promulgating  these  interim 
supplemental  regulations,  the  FCA  has 
adhered  to  the  regulatory  philosophy 
and  the  applicable  principles  of 
regulation  set  forth  in  section  1  of 
Executive  Order  12866.  Regulatory 
Planning  and  Review.  This  interim  rule 
deals  Mfith  Agency  organization, 
management,  and  personnel  matters  and 


is,  therefore,  not  deemed  "significant" 
under  Executive  Order  12866. 

Regulatory  Flexibility  Act 

It  is  hereby  certified  that  this  interim 
rule  will  not  have  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  This  rule  affects  only  Federal 
employees  and  their  immediate 
families. 

Paperwork  Reduction  Act 

It  is  hereby  certified  that  the 
Paperwork  Reduction  Act  (44  U.S.C 
chapter  35)  does  not  apply  because  this 
regulation  does  not  contain  any 
information  collection  requirements  that 
require  the  approval  of  the  Office  of 
Management  and  Budget. 

Listof  Subiects 

5  CFR  Part  4101 

Conflicts  of  interests.  Government 
employees. 

12  CFR  Part  601 

Conflict  of  interests. 

Dated:  May  10, 1995. 
Floyd  Fithian, 
Secretary.  Farm  Credit  Administration. 

Approved:  May  30, 1995. 
Stephen  D.  Potts, 

Director,  Office  of  Government  Ethics. 

For  the  reasons  set  forth  in  the 
preamble,  the  Farm  Credit 
Administration,  with  the  concurrence  of 
the  Office  of  Government  Ethics,  is 
amending  title  5  of  the  Code  of  Federal 
Regulations  and  part  601  of  chapter  VI, 
title  12,  of  the  Code  of  Federal 
Regulations  to  read  as  follows: 

Title  5— {Amended] 

1.  A  new  chapter  XXXI.  consisting  of 
part  4101.  is  added  to  title  5  of  the  Code 
of  Federal  Regulations  to  read  as 
follows: 

CHAPTER  XXXI— FARM  CREDIT 
ADMINISTRATION 

PART  4101— SUPPLEMENTAL 
STANDARDS  OF  ETHICAL  CONDUCT 
FOR  EMPLOYEES  OF  THE  FARM 
CREDIT  ADMINISTRATION 

4101.101  General. 

4101.102  Definitions. 

4101.103  Prohibited  financial  interests. 

4101.104  Prohibited  borrowing. 

4101.105  Purchase  of  System  institution 
assets. 

4101.106  Restrictions  arising  from  the 
employment  of  relatives. 

4101.107  Involvement  in  System  institution 
board  member  elections. 

4101.108  Outside  employment  and 
business  activity. 

4101.109  Waivers. 


Authority:  5  U.S.C.  7301,  7353;  5  U.S.C 
App.  (Ethics  in  Government  Act  of  1978);  12 
U.S.C  2245(c)(2)(C),  2252;  E.0. 12674,  3 
CFR,  1989  Comp.,  p.  215,  as  modified  by  E.O. 
12731,  3  CFR.  1990  Comp.,  p.  306;  5  CFR 
2635.105,  2635.403(a).  2635.502,  2635.702, 
2635.802(a),  2635.803. 

14101.101    General. 

In  accordance  with  5  CFR  2635.105. 
the  regulations  in  this  part  apply  to 
Farm  Credit  Administration  (FCA) 
employees  and  supplement  the 
Standards  of  Ethical  Conduct  for 
Employees  of  the  executive  branch 
contained  in  5  CFR  part  2635. 
Employees  are  required  to  comply  with 
5  CFR  part  2635.  this  part,  and  Agency 
guidance  and  procedures  established 
pursuant  to  5  CFR  2635.105. 

§4101.102    Dennltlons. 

For  purposes  of  this  part: 

(a)  Covered  employee  means: 

(1)  Examiners;  and 

(2)  Any  other  employee  specified  by 
FCA  directive  whose  duties  and 
responsibilities  require  application  of 
these  supplemental  regulations  to 
ensure  public  confidence  that  the  FCA's 
programs  are  conducted  impartially  and 
objectively.  The  FCA  Designated 
Agency  Ethics  Official  (DAEO)  or  his  or 
her  designee,  in  consultation  with  the 
Office  Directors,  will  determine  which 
employees  are  covered  for  the  purpose 
of  this  part. 

(b)  Related  entity  meaas: 

(1)  Affiliates  defined  in  section  8.5(e) 
of  the  Farm  Credit  Act  of  1971.  as 
amended  (Act),  12  U.S.C.  2001  et  seq., 
12  U.S.C.  2279aa-5; 

(2)  Affiliates  defined  in  section  8.11(e) 
of  the  Act,  12  U.S.C.  2279aa-ll; 

(3)  Service  organizations  authorized 
by  section  4.25  of  the  Act,  12  U.S.C 
2211;  and 

(4)  Any  other  entity  owned  or 
controlled  by  one  or  more  Farm  Credit 
System  (System)  institution  that  is  not 
chartered  by  the  FCA. 

(c)  System  institution  refers  to: 

(1)  All  institutions  chartered  and 
regulated  by  the  FCA  as  described  in 
section  1.2  of  the  Act,  12  U.S.C.  2002; 

(2)  The  Federal  Farm  Credit  Banks 
Funding  Corporation,  established 
pursuant  to  section  4.9  of  the  Act.  12 
U.S.C.  2160;  and 

(3)  The  Federal  Agricultural  Mortgage 
Corporation,  established  pursuant  to 
section  8.1  of  the  Act,  12  U.S.C.  2279aa- 
1. 

$4101.103    Prohibited  financial  Interests, 
(a)  Prohibition.  Except  as  provided  in 
paragraph  (c)  of  this  section  and 
§4101.109,  no  covered  employee,  or 
spouse  or  minor  child  of  a  covered 
employee,  shall  own,  direcdy  or 


indirectly,  securities  issued  by  a  System 
institution  or  related  entity. 

(b)  Definition  of  securities.  For 
purposes  of  this  section,  the  term 
"securities"  includes  all  interests  in 
debt  or  equity  instnmients.  The  term 
includes,  wri^out  limitation,  secured 
and  unsecured  bonds,  debentures, 
notes,  securitized  assets  and  commercial 
paper,  as  well  as  all  types  of  preferred 
and  conunon  stock.  The  term 
encompasses  both  current  and 
contingent  ownership  interests, 
including  any  beneficial  or  legal  interest 
derived  from  a  trust.  It  extends  to  any 
right  to  acquire  or  dispose  of  any  long 
and  short  position  in  such  securities 
and  includes,  without  limitation, 
interests  convertible  into  such  * 

sectirities,  as  well  as  options,  rights, 
warrants,  puts,  calls,  and  straddles 
relating  to  such  secvirities. 

(c)  Exceptions.  Nothing  in  this  section 
prohibits  a  covered  employee,  or  spouse 
or  minor  child  of  a  covered  employee, 
&t>m: 

(1)  Investii^  in  a  publicly  traded  or 
publicly  available  investment  fund 
which,  in  its  prospectus,  does  not 
indicate  the  objective  or  practice  of 
concentrating  its  investments  in  the 
securities  of  System  institutions  or 
related  entities,  and  the  employee 
neither  exercises  control  over  nor  has 
the  ability  to  exercise  control  over  the 
financial  interests  held  in  the  fund; 

(2)  Having  a  legal  or  beneficial 
interest  in  a  qualified  profit  sharing, 
retirement,  or  similar  plan,  provided 
that  the  plan  does  not  invest  more  than 
25  percent  of  its  funds  in  securities  of 
System  institutions  or  related  entities, 
and  the  employee  neither  exercises 
control  over  nor  has  the  ability  to 
exercise  control  over  the  financial 
interests  held  in  the  plan; 

(3)  Owming  securities  of  System 
institutions  held  as  a  result  of  pre- 
existing credit,  as  specified  in 

§  4101.104(b);  or 

(4)  Owning  any  security  pursuant  to 
a  waiver  granted  under  §  4101.109. 

$4101.104    Prohibited  borrowing. 

(a)  Prohibition  on  employee 
borrowing.  Except  as  provided  in 
paragraph  (b)  of  this  section,  no  covered 
employee,  or  spouse  or  minor  child  of 

a  covered  employee,  shall  seek  or  obtain 
any  loan  or  extension  of  credit  from  a 
System  institution  or  from  an  officer, 
director,  employee,  or  related  entity  of 
a  System  institution. 

(b)  Exception.  This  section  does  not 
prohibit  a  covered  employee,  or  spouse 
or  minor  child  of  a  covered  employee, 
bom  retaining  a  loan  frt>m  a  System 
institution  on  its  original  terms  if  the 
loan  was  obtained  prior  to  appointment 
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to  a  covered  employee  position.  For 
loans  retained  pursuant  to  this 
paragraph,  a  covered  employee  shall 
submit  to  his  or  her  immediate 
supervisor,  the  ethics  liaison  in  his  or 
her  office,  and  the  DAEO,  a  written 
disqualification  from  examining, 
auditing,  visiting,  reviewing, 
investigating,  or  otherwise  participating 
in  the  supervision  of  the  System 
institution  that  is  providing  the  retained 
credit.  Written  disqualification  shall  be 
made  within  30  days  of  appointment  to 
a  covered  employee  position  on  a  form 
prescribed  by  the  DAEO.  Any  renewal 
or  renegotiation  of  a  pre-existing  loan  or 
extension  of  credit  will  be  treated  as  a 
new  loan  subject  to  the  prohibition  in 
paragraph  (a)  of  this  section. 

{4101.106    Purchase  of  System  tnstttution 


(a)  Prohibition  on  purchasing  assets 
owned  by  a  System  institution.  No 
covered  employee,  or  spouse  or  minor 
child  of  a  covered  employee,  shall 
purchase,  directly  or  indirectly,  an  asset 
(such  as  real  property,  vehicles, 
furniture,  or  similar  items)  from  a 
System  institution  or  related  entity, 
unless  it  is  sold  at  a  public  auction  or 
by  other  means  which  assure  that  the 
selling  price  is  the  asset's  fair  market 
value.  A  covered  employee  shall  obtain 
concurrence  from  the  DAEO  about 
whether  a  proposed  purchase  of  a 
System  institution  asset  is  proper. 

(b)  Assets  held  or  managed  by  the 
Farm  Credit  System  Insurance 
Corporation  or  a  receiver  or 
conservator — (1)  Prohibition  on 
purchase.  No  covered  employee,  or 
spouse  or  minor  child  of  a  covered 
employee,  shall  purchase,  directly  or 
indirectly,  an  asset  (such  as  real 
property,  vehicles,  furniture,  or  similar 
items)  that  is  held  or  managed  by  a 
receiver  or  conservator  for  a  System 
institution  or  that  is  held  by  the  Farm 
Credit  System  Insurance  Corporation 
(Corporation)  as  a  result  of  its  provision 
of  open  bank  assistance  to  troubled 
System  banks  regardless  of  how  the 
asset  is  sold. 

(2)  Disqualification.  A  covered 
employee  who  is  involved  in  the 
disposition  of  receivership  or 
conservatorship  assets,  or  assets 
acquired  by  the  Corporation  as  a  result 
of  its  provision  of  open  bank  assistance 
to  troubled  System  banks,  shall 
disqufdify  himself  or  herself  from 
participation  in  the  disposition  of  such 
assets  when  the  employee  becomes 
aware  that  anyone  with  whom  the 
employee  has  a  covered  relationship,  as 
defined  in  §  2635.502(b)(1)  of  the 
Executive  Branch-wide  Standards,  is  or 
will  be  attempting  to  acquire  such 


assets.  The  employee  shall  provide 
written  notification  of  the 
disqualification  to  his  or  her  immediate 
supervisor,  the  ethics  Uaison  in  his  or 
her  office,  and  the  DAEO. 

§4101.106    Restrictions  arising  from  the 
employment  of  retattves. 

When  the  spouse  of  a  covered 
employee,  or  other  relative  who  is 
dependent  on  or  resides  with  a  covered 
employee,  is  employed  in  a  position 
that  the  employee  would  be  prohibited 
from  occupying  by  §4101. 108(a).  the 
employee  shall  file  a  report  of  fomily 
member  employment  with  his  or  her 
immediate  supervisor,  the  ethics  liaison 
in  his  or  her  office,  and  the  DAEO  on 
a  form  prescribed  by  the  DAEO.  Notice 
shall  be  made  as  soon  as  possible  after 
learning  about  employment  already  in 
existence  or  in  advance  of  known 
prospective  employment.  The  employee 
shall  be  disqualified  fit>m  participation 
in  any  matter  involving  the  employee's 
spouse  or  relative,  or  the  employing 
entity,  unless  the  DAEO  authorizes  the 
employee  to  participate  in  the  matter 
using  the  standard  in  §  2635.502(d]  of 
the  Executive  Branch-wide  Standards. 

§  41 01 . 1 07    Invofvement  In  System 
Institution  board  member  elections. 

No  covered  employee  who  is  able  to 
participate  in  a  System  institution  board 
election  because  of  System  securities 
owned  by  virtue  of  retaining  a  pre- 
existing loan  or  extension  of  credit  &t)m 
a  System  institution  in  accordance  with 
§  4101.104(b)  shall  take  any  part, 
directly  or  indirectly,  in  the  nomination 
or  election  of  a  board  member  of  a 
System  institution,  other  than  by 
exercising  the  right  to  vote.  In  addition, 
a  covered  employee  shall  not  make  any 
oral  or  written  statement  that  may  be 
reasonably  construed  as  intending  to 
influence  any  vote  in  such  nominations 
or  elections. 

§4101108    Outside  employment  and 
business  activity. 

(a)  Prohibition.  No  covered  employee 
shall  perform  services,  either  on  a  paid 
or  unpaid  basis,  for  any  System 
institution  or  related  entity,  or  any 
officer,  director,  employee,  or  person 
connected  with  a  System  institution  or 
related  entity.  Nothing  in  this  section 
would  prohibit  covered  employees  from 
providing  any  service  that  is  a  part  of 
their  official  duties. 

(b)  General  requirement  for  prior 
approval.  All  employees  shall  obtain 
prior  written  approval  before  engaging 
in  any  outside  employment  or  business 
activity,  with  or  without  compensation, 
unless  the  outside  activity  is  exempt 
from  the  definition  of  "employment"  as 
set  forth  in  paragraph  (c)  of  this  section. 


An  employee  proposing  to  engage  in 
outside  employment  and  business 
activities  is  required,  prior  to 
commencement,  to  send  a  written  notice 
of  the  proposed  employment  or  activity 
to  the  DAEO  on  a  form  prescribed  by  the 
DAEO.  Approval  shall  be  granted  only 
upon  a  determination  that  the 
employment  or  activity  is  not  expected 
to  involve  conduct  prohibited  by 
statute,  part  2635  of  this  title,  or 
paragraph  (a)  of  this  section. 

(c)  Definition.  For  purposes  of  this 
section,  "employment"  means  any  form 
of  non-Federal  employment,  business 
relationship  or  activity  involving  the 
provision  of  personal  services  by  the 
employee,  whether  or  not  for 
compensation.  It  includes,  but  is  not 
limited  to,  personal  services  as  an 
officer,  director,  employee,  agent, 
attorney,  consultant,  contractor,  general 
partner,  trustee,  teacher,  or  speaker.  It 
includes  writing  when  done  under  an 
arrangement  with  another  person  for 
production  or  publication  of  the  written 
product.  It  does  not,  however,  include 
participation  in  the  activities  of  a 
nonprofit  charitable,  religious, 
professional,  social,  fraternal, 
educational,  recreational,  public  service, 
or  civic  organization  for  which  no 
compensation  is  received  other  than 
reimbursement  for  necessary  expenses. 

§4101.100    Waivers. 

The  DAEO  may  grant  a  written  waiver 
from  any  provision  of  this  part  based  on 
a  determination  that  the  waiver  is  not 
inconsistent  with  part  2635  of  this  title 
or  otherwise  prohibited  by  law  and  that, 
under  the  particular  circumstances, 
application  of  the  provisicm  is  not 
necessary  to  avoid  the  appearance  of 
misuse  of  position  or  loss  of 
impartiality,  or  otherwise  to  ensiue 
confidence  in  the  impartiality  and 
objectivity  with  which  Agency  programs 
are  administered.  A  waiver  under  this 
paragraph  may  impose  appropriate 
conditions,  such  as  requiring  execution 
of  a  written  disqualification. 

12  CFR  CHAPTER  VI— FARM  CREDIT 
ADMINISTRATION 

2.  Part  601  is  revised  to  read  as 
follows: 

PART  601— EMPLOYEE 
RESPONSIBILITIES  AND  CONDUCT 

Authority: ;;  U.S.C.  7301;  12  U.S.C  2243. 
2252. 

§  601 . 1 00    Cross-references  to  employee 
ethical  conduct  standards  and  financial 
disclosure  regulations. 

Board  members,  officers,  and  other 
employees  of  the  Farm  Credit 
Administration  are  subject  to  the 
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Standards  of  Ethical  Conduct  for 
Employees  of  the  Executive  Branch  at  5 
CFR  part  2635,  the  Farm  Credit 
Administration  regulation  at  5  CFR  part 
4101,  which  supplements  the  Executive 
Branch-wide  Standards,  and  the 
executive  branch-wide  financial 
disclosure  regulations  at  5  CFR  part 
2634. 

[PR  Doc.  95-14216  Filed  6-9-95;  8:45  am) 
BIUMQ  cooc  nw-01-p 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  985 
[FV95-08S-2FIR] 

Spearmint  Oil  Produced  in  the  Far 
West;  Revision  of  the  Salable  Quantity 
and  Allotment  Percentage  for  Class  3 
(Native)  Spearmint  Oil  for  the  1994-85 
Marttetlng  Year 

AGENCY:  Agricultural  Marketing  Service. 

USDA. 

action:  Final  rule. 


SUMMARY:  The  Department  of 
Agriculture  (Department)  is  adopting  as 
a  final  rule,  without  change,  the 
provisions  of  an  interim  final  rule 
increasing  the  quantity  of  Class  3 
(Native)  spearmint  oil  produced  in  the 
Far  West  that  handlers  may  purchase 
from,  or  handle  for.  producers  diuing 
the  1994-95  marketing  year.  This  rule 
was  reconunended  by  the  Spearmint  Oil 
Administrative  Committee  (Committee), 
the  agency  responsible  for  local 
administration  of  the  marketing  order 
for  spearmint  oil  produced  in  the  Far 
West.  The  Committee  recommended 
this  rule  to  avoid  extreme  fluctuations 
in  suppUes  and  prices  and  thus  help  to 
maintain  stability  in  the  Far  West 
spearmint  oil  market. 
EFFECTIVE  DATE:  June  1, 1994.  through 
May  31.1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  J.  Curry,  Northwest  Marketing 
Field  Office,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division.  AMS.  USDA,  1220 
SW.  Third  Avenue,  room  369.  Portland. 
Oregon  97204-2807;  telephone:  (503) 
326-2724;  or  Caroline  C.  Thorpe. 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Division. 
AMS,  USDA,  room  2525,  South 
Building,  PO  Box  96456,  Washington, 
DC  20090-6456;  telephone:  (202)  720- 
8139;  or  Fax:  (202)  720-5698. 
SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Order  No. 
985  (7  CFR  part  985).  regulating  the 


handling  of  spearmint  oil  produced  in 
the  Far  West  (Washington.  Idaho. 
Oregon,  and  designated  parts  of 
CaUfomia.  Nevada,  Montana,  and  Utah), 
hereinafter  referred  to  as  the  "order." 
This  order  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674), 
hereinafter  referred  to  as  the  "Act." 

The  Department  is  issuing  this  rule  in 
conformance  with  Executive  Order 

12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Civil  Justice 
Reform.  Under  the  provisions  of  the 
marketing  order  now  in  effect,  salable 
quantities  and  allotment  percentages 
may  be  established  for  classes  of 
spearmint  oil  produced  in  the  Far  West. 
This  final  rule  finalizes  an  interim  final 
rule  that  increased  the  quantity  of  Class 
3  spearmint  oil  produced  in  the  Far 
West  that  may  he  purchased  bom  or 
handled  for  producers  by  handlers 
during  the  1994-95  marketing  year, 
which  ends  on  May  31. 1995.  This  rule 
will  not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  imless  they 
present  an  irreconcilable  conflict  with 

this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act.  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  coimection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportimity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  date 
of  the  entry  of  the  ruling. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Administrator  of  the  Agricultxual 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act.  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 


behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 
There  are  8  sp>eannint  oil  handlers 
subject  to  regulation  under  the  order 
and  approximately  260  producers  of 
spearmint  oil  in  the  regulated 
production  area.  Of  the  260  producers, 
approximately  160  producers  hold  Class 
1  (Scotch)  spearmint  oil  allotment  base, 
and  approximately  145  producers  hold 
Class  3  (Native)  spearmint  oil  allotment 
base.  Small  agricultural  service  firms 
have  been  defined  by  the  Small 
Business  Administration  (13  CFR 
121.601)  as  those  having  annual  receipts 
of  less  than  $5,000,000.  and  small 
agricultural  producers  are  defined  as 
those  whose  annual  receipts  are  less 
than  $500,000.  A  minority  of  handlers 
and  producers  of  Far  West  spearmint  oil 
may  be  classified  as  small  entities. 

"nie  Far  West  spearmint  oil  industry 
is  characterized  by  producers  whose 
fanning  operations  generally  involve 
more  than  one  commodity  and  whose 
income  from  framing  operations  are  not 
exclusively  dependent  on  the 
production  of  spearmint  oil.  The  U.S. 
production  of  spearmint  oil  is 
concentrated  in  the  Far  West,  primarily 
Washington.  Idaho,  and  Oregon  (part  of 
the  area  covered  by  the  order). 
Spearmint  oil  is  also  produced  in  the 
Midwest.  The  production  area  covered 
by  the  order  accounts  for  approximately 
75  percent  of  the  aimual  U.S. 
production  of  spearmint  oil. 

This  final  rule  finaUzes  an  interim 
final  rule  increasing  the  quantity  of 
Native  spearmint  oil  that  handlers  may 
purchase  from,  or  handle  for,  producers 
during  the  1994-95  marketing  year, 
which  ends  on  May  31, 1995.  This  rule 
increases  the  salable  quantity  from 
1,287,680  pounds  to  1,358,404  pounds 
and  the  allotment  percentage  from  66 
percent  to  70  percent  for  Native 
spearmint  oil  for  the  1994-95  marketing 
year. 

The  salable  quantity  is  the  total 
quantity  of  each  class  of  oil  that 
handlers  may  purchase  from,  or  handle 
for.  producers  during  a  marketing  year. 
The  salable  quantity  calculated  by  the 
Committee  is  based  on  the  estimated 
trade  demand.  The  total  salable  quantity 
is  divided  by  the  total  industry 
allotment  base  to  determine  an 
allotment  percentage.  Each  producer  is 
allotted  a  share  of  the  salable  quantity 
by  applying  the  allotment  percentage  to 
the  producer's  allotment  base  for  the 
applicable  class  of  spearmint  oil. 

"The  initial  salable  quantities  and 
allotment  percentages  for  Scotch  and 
Native  spearmint  oils  for  the  1994-95 
marketing  year  were  recommended  by 
the  Committee  at  its  October  6. 1993. 
meeting.  The  Committee  recommended 
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salable  quantities  of  723.326  pounds 
and  897,388  pounds,  and  allotment 
percentages  of  41  percent  and  46 
percent,  respectively,  for  Scotch  and 
Native  spearmint  oils.  A  proposed  rule 
was  published  in  the  December  21, 
1993,  issue  of  the  Federal  Register  (58 
FR  67378).  Comments  on  the  proposed 
rule  were  solicited  from  interested 
persons  until  January  20, 1994.  No 
comments  were  received.  Accordingly, 
based  upon  analysis  of  available 
information,  a  final  rule  establishing  the 
salable  quantities  and  allotment 
percentages  for  Scotch  and  Native 
spearmint  oils  for  the  1994-95  • 
marketing  year  was  published  in  the 
March  16,  1994,  issue  of  the  Federal 
Register  (59  FR  12151). 

At  its  June  14. 1994.  teleconference 
meeting,  the  Committee  recommended 
that  the  salable  quantity  and  allotment 
percentage  for  Native  spearmint  oil  for 
the  1994-95  marketing  year  be 
increased.  TTie  Committee 
recommended  that  the  Native  sp>eannint 
oil  salable  quantity  be  increased  from 
897,388  pounds  to  1,092,577  pounds, 
and  that  the  allotment  percentage,  based 
on  a  revised  total  allotment  base  of 
1,951,032  pounds,  be  increased  from  46 
to  56  percent  resulting  in  a  195,189 
poimd  increase  in  the  salable  auantity. 

An  interim  final  rule  was  published 
in  the  August  26, 1994.  Federal  Register 
(59  FR  44028).  Comments  on  the  interim 
rule  were  solicited  from  interested 
persons  until  September  26, 1994.  No 
comments  were  received. 

At  its  October  5, 1994,  meeting,  the 
Committee  recommended  that  the 
salable  quantities  for  Scotch  and  Native 
spearmint  oils  for  the  1994-95 
marketing  year  be  increased  from 
723,326  pounds  to  811,516  pounds,  and 
from  1,092,577  poimds  to  1,287,680 
pounds,  respectively.  Based  on  a  revised 
total  allotment  base  of  1,763,795 
pounds,  the  Committee  recommended 
that  the  allotment  percentage  for  Scotch 
spearmint  oil  be  increased  from  41 
percent  to  46  percent,  resulting  in  an 
88,190  pound  increase  in  the  salable 
quantity.  Further,  based  on  the  revised 
total  allotment  base  published  in  the 
August  26, 1994,  Federal  Register  (59 
FR  44028),  the  Committee 
recommended  that  the  allotment 
percentage  for  Native  spearmint  oil  be 
increased  from  56  percent  to  66  percent, 
resulting  in  a  195,103  pound  increase  in 
the  salable  quantity. 

An  interim  final  rule  amending  the 
August  26,  1994,  rule  was  published  in 
the  October  31. 1994.  Federal  Register 
(59  FR  54376).  Comments  on  the  interim 
rule  were  solicited  &t>m  interested 
persons  until  November  30. 1994.  No 
comments  were  received. 


Accordingly,  based  upon  an  analysis 
of  available  information,  a  final  rule 
finalizing  the  1994-95  salable  quantities 
and  allotment  percentages  was 
published  in  the  February  2,  1995, 
Federal  Register  (60  FR  6392). 

Pursuant  to  authority  contained  in 
S§  985.50.  985.51.  and  985.52  of  the 
order,  at  its  February  22, 1995,  meeting, 
the  Committee  recommended,  with  one 
member  voting  in  opposition,  that  the 
salable  quantity  for  Native  spearmint  oil 
for  the  1994-95  marketing  year  be 
increased  from  1,287,680  pounds  to 
1,358.404  pounds.  The  member  voting 
in  opposition  favored  the  establishment 
of  a  lower  salable  quantity  that  would 
have  resulted  in  a  lower  allotment 
percentage.  Based  on  the  revised  total 
allotment  base  of  1 ,951 ,032  pounds,  the 
allotment  percentage  for  Native 
spearmint  oil  is  increased  from  66 
percent  to  70  percent,  resulting  in  a 
70,724  pound  increase  in  the  salable 
quantity. 

Native  Spearmint  Oil  Recommendations 

(1)  Salable  Quantity 

October  6,  1993 — 897,388  pounds 
June  14,  1994 — 1,092.577  pounds 
October  5,  1994—1,287,680  pounds 
February  22.  1995 — 1,358,404  pounds 

(2)  Total  Allotment  Base 
Octobers,  1993—1,950.843  pounds 
June  14,  1994—1,951,032  pounds 
October  5,  1994—1,951,032  pounds 
February  22,  1995 — 1,951,032  pounds 

(3)  Allotment  Percentage 
October  6,  1993 — 46  percent 
June  14,  1994 — 56  percent 
October  5,  1994 — 66  percent 
February  22,  1995 — 70  percent 

In  making  this  latest  recommendation 
the  Committee  considered  all  available 
information  on  supply  and  demand. 

As  of  February  22, 1995.  the 
Committee  reports  that  of  the  1994-95 
marketing  year  Scotch  and  Native 
spearmint  oil  salable  quantities  of 
811.516  pounds  and  1.287,680  pounds, 
respectively,  154,375  pounds  and 
70,840  pounds  remained  available  for 
handling.  Handlers  have  indicated  that 
the  available  supply  of  Scotch 
spearmint  oil  is  adequate  to  meet 
anticipated  demand  through  May  31, 
1995.  However,  handlers  have  indicated 
that  demand  for  Native  spearmint  oil 
may  be  as  high  as  100.000  pounds  for 
the  remainder  of  this  marketing  year. 
This  level  of  demand  was  not 
anticipated  by  the  Committee  when  it 
made  its  initial  recommendation  for  the 
establishment  of  the  Scotch  and  Native 
spearmint  oil  salable  quantities  and 
allotment  percentages  for  the  1994—95 
marketing  year,  nor  was  it  foreseen 
when  the  Committee  made  its  Jime  14 
and  October  5, 1994,  recommendations 
for  increasing  the  Native  spearmint  oil 


salable  quantity  and  allotment 
percentage. 

The  recommended  salable  quantity  of 
1,358,404  pounds  of  Native  spearmint 
oil  (an  increase  of  70.724  pounds), 
combined  with  the  June  1. 1994.  carry- 
in  of  19.139  poimds.  results  in  a  revised 
1994-95  available  supply  of  1.377.543 
pounds.  The  revised  available  supply  of 
Native  spearmint  oil  is  approximately 
300.000  poimds  higher  than  the  aimual 
average  of  sales  for  the  past  five  years. 
The  Committee  anticipates  that 
foreseeable  demand  for  Native 
spearmint  oil  will  be  adequately  met  for 
the  remainder  of  the  1994-95  marketing 
year. 

The  Department,  based  on  its  analysis 
of  available  information,  has  determined 
that  an  allotment  percentage  of  70 
percent  should  be  established  for  Native 
spearmint  oil  for  the  1994-95  marketing 
year.  This  percentage  will  provide  an 
increased  salable  quantity  of  1,358,404 
pounds  of  Native  spearmint  oil. 

An  interim  final  rule  concerning  this 
action  was  issued  on  March  31. 1995, 
and  was  published  in  the  Federal 
Register  (60  FR  17434).  Comments  were 
solicited  from  interested  persons 
through  May  8,  1995.  No  comments 
were  received. 

Based  on  available  information,  the 
Administrator  of  the  AMS  has 
determined  that  the  issuance  of  this 
final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

After  consideration  of  all  relevant 
matter  presented,  including  that 
contained  in  the  prior  proposed,  final, 
and  interim  final  rules  in  connection 
with  the  establishment  of  the  salable 
quantities  and  allotment  percentages  for 
Scotch  and  Native  spearmint  oils  for  the 
1994-95  marketing  year,  the 
Committee's  recommendation  and  other 
available  information,  it  is  found  that  to 
revise  §  985.213  (60  FR  6392)  to  change 
the  salable  quantity  and  allotment 
percentage  for  Native  spearmint  oil.  as 
hereinafter  set  forth,  will  tend  to 
effectuate  the  declared  policy  of  the  Act. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  and  determined  upon  good  cause 
that  it  is  impracticable,  unnecessary, 
and  contrary  to  public  interest  to  give 
preliminary  notice  prior  to  putting  this 
rule  into  effect  and  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  rule  until  30  days  after 
publication  in  the  Federal  Register 
because:  (1)  This  final  rule  finalizes  an 
interim  final  rule  increasing  the 
quantity  of  Native  spearmint  oil  that 
may  be  marketed  during  the  marketing 
year  begiiming  on  June  1, 1994;  and  (2) 
Handlers  are  aware  of  this  rule  which 
was  recommended  by  the  Committee  at 
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a  public  meeting  and  published  in  the 
Federal  Register  as  an  interim  final  rule 
with  a  30-day  comment  period. 

List  of  Subjects  in  7  CFR  Part  985 

Marketing  agreements.  Oils  and  fats. 
Reporting  and  recordkeeping 
requirements.  Spearmint  oil. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  part  985  is  amended  as 
follows: 

PART  985— SPEARMINT  OIL 
PRODUCED  IN  THE  FAR  WEST 

Accordingly,  the  interim  final  rule 
amending  7  CFR  part  985  which  was 
published  at  60  FR  17434  on  April  6, 
1995,  is  adopted  as  a  final  rule  without 
change. 

Dated:  June  6, 1995. 
Sharon  Bomer  Lauritaen, 
Deputy  Director,  Fruit  and  Vegetable  Division. 
[FR  Doc.  95-14278  Filed  6-9-95:  8:45  am] 
B«JJNO  COOC  34ie-0t-P 


7  CFR  Part  985 
[FV9&-085-3FIR] 

Speamiint  Oil  Produced  In  the  Far 
West;  Revision  of  the  Salable  Quantity 
and  Allotment  Percentage  for  Class  3 
(Native)  Spearmint  Oil  for  the  1995-96 
Marketing  Year 

agency:  Agricultural  Marketing  Service, 

USDA. 

action:  Final  rule. 

summary:  The  Department  of 
Agriculture  (Department)  is  adopting  as 
a  final  rule,  without  change,  the 
provisions  of  an  interim  final  rule  that 
increased  the  quantity  of  Class  3 
(Native)  spearmint  oil  produced  in  the 
Far  West  that  handlers  may  purchase 
from,  or  handle  for,  producers  during 
the  1995-96  marketing  year.  This  rule 
was  recommended  by  the  Spearmint  Oil 
Administrative  Committee  (Committee), 
the  agency  responsible  for  local 
administration  of  the  marketing  order 
for  spearmint  oil  produced  in  the  Far 
West.  The  Committee  recommended 
this  rule  to  avoid  extreme  fluctuations 
in  supplies  and  prices  and  thus  help  to 
maintain  stability  in  the  Far  West 
spearmint  oil  market. 
EFFECTIVE  DATE:  Effective  on  July  12, 
1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  J.  Curry,  Northwest  Marketing 
Field  Office.  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division.  AMS,  USDA,  1220 
S.W.  Third  Avenue,  rtwm  369,  Portland. 
Oregon  97204-2807;  telephone:  (503) 


326-2724;  or  Caroline  C.  Thorpe. 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  EHvision, 
AMS,  USDA,  room  2525,  South 
Building,  P.O.  Box  96456,  Washington. 
D.C.  20090-6456;  telephone:  (202)  720- 
8139;  or  Fax:  (202)  720-5698. 
SUPPLEMENTARY  INFORMATKM:  This  rule 
is  issued  under  Marketing  Order  No. 
985  (7  CFR  part  985),  regulating  the 
handling  of  spearmint  oil  produced  in 
the  Far  West  (Washington,  Idaho, 
Oregon,  and  designated  parts  of 
CaUfomia.  Nevada.  Montana,  and  Utah), 
hereinafter  referred  to  as  the  "order." 
This  order  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674). 
hereinafter  referred  to  as  the  "Act." 

The  Department  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Civil  Justice 
Reform.  Under  the  provisions  of  the 
marketing  order  now  in  effect,  salable 
quantities  and  allotment  percentages 
may  be  established  for  classes  of 
spearmint  oil  produced  in  the  Far  West. 
This  final  rule  finalizes  an  interim  final 
rule  that  increased  the  quantity  of  Class 
3  spearmint  oil  produced  in  the  Far 
West  that  may  be  purchased  from  or 
handled  for  producers  by  handlers 
during  the  1995-96  marketing  year, 
which  ends  on  May  31, 1996.  This  rule 
will  not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
prtM^eedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  coimection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  date 
of  the  entry  of  the  ruling. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultiu^ 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 


The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  v^ll  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act.  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  8  sp>eannint  oil  handlers 
subject  to  regulation  under  the  order 
and  approximately  260  producers  of 
spearmint  oil  in  the  regulated 
production  area.  Of  the  260  producers, 
approximately  160  producers  hold  Class 
1  (Scotch)  spearmint  oil  allotment  base, 
and  approximately  145  producers  hold 
Class  3  (Native)  spearmint  oil  allotment 
base.  Small  agricultural  service  firms 
have  been  defined  by  the  Small 
Business  Administration  (13  CFR 
121.601)  as  those  having  annual  receipts 
of  less  than  $5,000,000.  and  small 
agricultural  producers  are  defined  as 
those  whose  annual  receipts  are  less 
than  $500,000.  A  minority  of  handlers 
and  producers  of  Far  West  spearmint  oil 
m^  be  classified  as  small  entities. 

The  Far  West  spearmint  oil  industry 
is  characterized  by  producers  whose 
farming  operations  generally  involve 
more  than  one  commodity  and  whose 
income  from  farming  operations  are  not 
exclusively  dependent  on  the 
production  of  spearmint  oil.  The  U.S. 
production  of  spearmint  oil  is 
concentrated  in  the  Far  West,  primarily 
Washington,  Idaho,  and  Oregon  (part  of 
the  area  covered  by  the  order). 
Spearmint  oil  is  also  produced  in  the 
Midwest.  The  production  area  covered 
by  the  order  normally  accounts  for 
approximately  75  percent  of  the  annual 
U.S.  production  of  spearmint  oil. 

This  final  rule  finalizes  an  interim 
final  rule  that  increased  the  quantity  of 
Native  spearmint  oil  that  handlers  may 
purchase  from,  or  handle  for,  producers 
during  the  1995-96  marketing  year, 
which  ends  on  May  31, 1996.  The 
interim  final  rule  increased  the  salable 
quantity  from  906,449  pounds  to 
1,004,976  pounds  and  the  allotment 
f>ercentage  from  46  percent  to  51 
percent  for  Native  spearmint  oil  for  the 
1995-96  marketing  year. 

The  interim  final  rule  was  issued  on 
April  7,  1995.  and  pubhshed  in  the 
Federal  Register  (60  FR  18950,  April  14, 
1995),  with  an  effective  date  of  April  14, 
1995.  That  rule  amended  section 
985.214  of  the  rules  and  regulations  in 
effect  under  the  order.  The  rule 
provided  a  30-day  comment  period 
which  ended  May  15, 1995.  No 
comments  were  received. 
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The  salable  quantity  is  the  total 
quantity  of  each  class  of  oil  that 
handlers  may  purchase  from,  or  handle 
for.  producers  during  a  marketing  year. 
The  salable  quantity  calculated  by  the 
Committee  is  based  on  the  estimated 
trade  demand.  The  total  salable  quantity 
is  divided  by  the  total  industry 
allotment  base  to  determine  an 
allotment  percentage.  Each  producer  is 
allotted  a  share  of  the  salable  quantity 
by  applying  the  allotment  percentage  to 
the  producer's  allotment  base  for  the 
applicable  class  of  spearmint  oil. 

The  initial  salable  quantity  and 
allotment  percentages  for  Scotch  and 
Native  spearmint  oils  for  the  1995-96 
marketing  year  were  recommended  by 
the  Ck)mmittee  at  its  October  5,  1994, 
meeting.  The  Committee  recommended 
salable  quantities  of  908,531  pounds 
and  906,449  pounds,  and  allotment 
percentages  of  51  percent  and  46 
percent,  respectively,  for  Scotch  and 
Native  spearmint  oils.  A  proposed  rule 
was  published  in  the  December  15, 
1994,  issue  of  the  Federal  Register  (59 
FR  64625).  Comments  on  the  proposed 
rule  were  solicited  from  interested 
persons  until  January  17, 1995.  No 
comments  were  received.  Accordingly, 
based  upon  analysis  of  available 
information,  a  final  rule  establishing  the 
Committee's  recommendation  as  the 
salable  quantities  and  allotment 
percentages  for  Scotch  and  Native 
spearmint  oils  for  the  1995-96 
marketing  year  was  published  in  the 
February  15,  1995,  issue  of  the  Federal 
Register  (60  FR  8524). 

Pursuant  to  authority  contained  in 
sections  985.50,  985.51,  and  985.52  of 
the  order,  at  its  February  22, 1995, 
meeting,  the  Committee  recommended, 
with  one  member  voting  in  opposition, 
that  the  salable  quantity  for  Native 
spearmint  oil  for  the  1995-96  marketing 
year  be  increased  from  906,449  pounds 
to  1.004,976  pounds.  The  member 
voting  in  opposition  did  not  favor  an 
increase  in  the  salable  quantity  and 
allotment  percentage  because  he 
believed  it  was  too  early  to  determine 
what  the  market  conditions  will  be 
during  the  1995-96  marketing  year. 
Based  on  the  total  allotment  base  of 
1,970,542  pounds,  the  allotment 
percentage  for  Native  spearmint  oil  is 
increased  from  46  percent  to  51  percent, 
resulting  in  a  98,527  pound  increase  in 
the  salable  quantity. 

Native  Spearmint  Oil  Recommendatioiis 

(1)  Salable  Quantity 

October  5. 1994 906.449  pounds 

February  22,  1995 1,004,976  pounds 

(2)  Allotment  Base 

October  5, 1994 1,970,542  pounds 

February  22, 1995 1,970,542  pounds 


(3)  Allotment  Percentage 

October  5, 1994 46  percent 

February  22, 1995 51  percent 

In  making  this  latest  recommendation, 
the  Committee  considered  all  available 
information  on  supply  and  demand.  The 
1995-96  marketing  year  begins  on  June 
1, 1995.  Handlers  have  indicated  that 
the  available  supply  of  Scotch 
spearmint  oil  appears  adequate  to  meet 
anticipated  demand  through  May  31, 
1996.  Handlers  have  indicated, 
however,  that  demand  for  Native 
spearmint  oil  is  currently  fairly  strong 
and  anticipate  that  this  trend  will  likely 
continue  into  the  next  marketing  year. 
Based  upon  this  strengthening  demand, 
as  well  as  historical  data  that  indicates 
the  annual  average  of  sales  for  the  last 
eight  years  is  1,006,512  pounds,  the 
Committee  believes  that  an  increase  in 
the  salable  quantity  to  1,004,976  poimds 
is  necessary  to  meet  anticipated 
demand.  This  level  of  demand  was  not 
anticipated  by  the  Committee  when  it 
made  its  initial  recommendation  for  the 
establishment  of  the  Native  spearmint 
oil  salable  quantity  and  allotment 
percentage  for  the  1995-96  marketing 
year. 

The  recommended  salable  quantity  of 
1,004,976  pounds  of  Native  spearmint 
oil  (an  increase  of  98,527  pounds), 
combined  with  a  revised  estimated 
carry-in  of  100,000  pounds  on  June  1, 
1995,  results  in  a  revised  1995-96 
estimated  available  supply  of  1,104,976 
pounds.  Thus,  the  revised  estimate  for 
the  1995-96  marketing  year  Native 
spearmint  oil  available  supply  is 
approximately  100,000  pounds  higher 
than  the  annual  average  of  sales  for  the 
past  eight  years.  With  this  revision,  the 
Committee  anticipates  that  demand  for 
Native  spearmint  oil  during  the  1995-96 
marketing  year  will  be  adequately  met. 

The  Department,  based  on  its  analysis 
of  available  information,  has  determined 
that  an  allotment  percentage  of  51 
percent  should  be  established  for  Native 
spearmint  oil  for  the  1995-96  marketing 
year.  This  percentage  will  provide  an 
increased  salable  quantity  of  1,004,976 
pounds  of  Native  spearmint  oil. 

Based  on  available  information,  the 
Administrator  of  the  AMS  has 
determined  that  the  issuance  of  this 
final  rule  will  not  have  a  significant 
economic  imp>act  on  a  substantial 
number  of  small  entities. 

After  consideration  of  all  relevant 
matter  presented,  including  that 
contained  in  the  prior  proposed,  interim 
final  and  final  rules  in  connection  with 
the  establishment  of  the  salable 
quantities  and  allotment  percentages  for 
Scotch  and  Native  spearmint  oils  for  the 
1995-96  marketing  year,  the 


Committee's  recommendation  and  other 
available  information,  it  is  found  that  to 
finalize  the  interim  final  rule  revising 
§985.214  (60  FR  8524]  of  the  salable 
quantity  and  allotment  percentage  for 
Native  sp>eannint  oil,  as  hereinafier  set 
forth,  will  tend  to  effectuate  the 
declared  policy  of  the  Act. 

List  of  Subjects  in  7  CFR  Part  985 

Marketing  agreements.  Oils  and  fats. 
Reporting  and  recordkeeping 
requirements.  Spearmint  oil. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  985  is  amended  as 
follows: 

PART  985— SPEARMINT  OIL 
PRODUCED  IN  THE  FAR  WEST 

Accordingly,  the  interim  final  rule 
amending  7  CFR  part  985  which  was 
published  at  60  FR  18950  on  April  14, 
1995,  is  adopted  as  a  final  rule  without 
change. 

Dated:  June  6,  1995. 
Sharon  Bomer  Lauritsen, 

Deputy  Director,  Fruit  and  Vegetable  Division. 
[FR  Doc.  95-14280  Filed  6-9-95;  8:45  am] 
BILLING  COOE  341(Mtt-P 


7  CFR  Part  985 

(Docket  No.  FV95-08S-1FIR] 

Spearmint  Oil  Produced  in  the  Far 
West;  Expenses  and  Assessment  Rate 
for  the  199&-96  Fiscal  Year 

agency:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Final  rule. 

summary:  The  Departinent  of 
Agriculture  (Department)  is  adopting  as 
a  final  rule,  without  change,  the 
provisions  of  an  interim  final  rule  that 
authorized  expenses  and  established  an 
assessment  rate  for  the  Spearmint  Oil 
Administrative  Committee  (Committee) 
under  Marketing  Order  No.  985  for  the 
1995-96  fiscal  year.  Authorization  of 
this  budget  enables  the  Committee  to 
incur  expenses  that  are  reasonable  and 
necessary  to  administer  this  program. 
Funds  to  administer  this  program  are 
derived  from  assessments  on  handlers. 
EFFECTIVE  DATE:  June  1, 1995,  through 
May  31, 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Caroline  C.  Thorpe,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA.  P.O. 
Box  96456,  room  2523-S,  Washington, 
DC  20090-6456,  telephone:  (202)  720- 
5127;  or  Robert  Curry,  Northwest 
Marketing  Field  Office,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  1220 
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SW.  Third  Avenue,  room  369,  Portland. 

Oregon  97204,  telephone:  (503)326- 

2724. 

SUPPLEMENTARY  INFORMATION:  This  final 

rule  is  issued  under  Marketing     

Agreement  and  Order  No.  985  (7  CFR 
part  985),  regulating  the  handling  of 
spearmint  oil  produced  in  the  Far  West. 
The  marketing  agreement  and  order  are 
effective  under  the  Agricuhural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674).  hereinafter 
referred  to  as  the  Act. 

The  Department  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778.  Civil 
Justice  Reform.  Under  the  marketing 
order  provisions  now  in  effect, 
spearmint  oil  produced  in  the  Far  West 
is  subject  to  assessments.  It  is  intended 
that  the  assessment  rate  specified  herein 
will  be  applicable  to  all  assessable  oil 
produced  during  the  1995-96  fiscal 
year,  beginning  Jime  1, 1995,  through 
May  31, 1996.  This  final  rule  will  not 
preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  requesting  a  modification  of  the 
order  or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  date 
of  the  entry  of  the  ruling. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA), 
the  Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  imduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 


through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  8  handlers  of  spearmint  oil 
regulated  imder  the  marketing  order 
each  season  and  approximately  260 
spearmint  oil  producers  in  the  Far  West. 
Small  agricultiual  producers  have  been 
defined  by  the  Small  Busineto 
Administration  (13  CFR  121.601)  as 
those  having  annual  receipts  of  less  than 
$500,000,  and  small  agricultural  service 
firms  are  defined  as  those  whose  annual 
receipts  are  less  than  $5,000,000.  A 
minority  of  these  producers  and 
handlers  may  be  classified  as  small 
entities. 

The  marketing  order,  administered  by 
the  Department,  requires  that  the 
assessment  rate  for  a  particular  fiscal 
year  apply  to  all  assessable  spearmint 
oil  handled  from  the  begiiming  of  such 
year.  Annual  budgets  of  expenses  are 
prepared  by  the  Committee,  the  agency 
responsible  for  local  administration  of 
this  marketing  order,  and  submitted  to 
the  Department  for  approval.  The 
members  of  the  Committee  are  handlers 
and  producers  of  spearmint  oil.  They 
are  familiar  with  the  Committee's  needs 
and  with  the  costs  for  goods,  services, 
and  personnel  in  their  local  area,  and 
are  thus  in  a  position  to  formulate 
appropriate  budgets.  The  Committee's 
budget  is  formulated  and  discussed  in  a 
public  meeting.  Thus,  all  directly 
affected  persons  have  an  opportunity  to 
participate  and  provide  input. 

The  assessment  rate  recommended  by 
the  Committee  is  derived  by  dividing 
the  anticipated  expenses  by  expected 
shipments  of  spearmint  oil.  Because  that 
rate  is  applied  to  actual  shipments,  it 
must  be  established  at  a  rate  which  will 
provide  sufficient  income  to  pay  the 
Committee's  expected  expenses. 

'The  Committee  met  on  February  22, 
1995,  and  unanimously  recommended  a 
total  expense  amount  of  $233,272  for  its 
1995-96  budget.  This  is  $4,567  less  in 
ejroenses  than  the  1994-95  budget. 
The  Committee  also  unanimously 
recommended  an  assessment  rate  of 
$.10  per  pound  for  the  1995-96  fiscal 
year,  which  is  $.01  more  than  the 
assessment  rate  fitim  the  1994-95  fiscal 
year.  The  assessment  rate,  when  applied 
to  anticipated  shipments  of  2,000,000 
pounds  from  the  1995-96  spearmint  oil 
production,  would  yield  $200,000  in 
assessment  income.  This,  along  with 
approximately  $24,272  from  the 
Committee's  authorized  reserves,  and 
$9,000  interest  will  be  adequate  to  cover 
estimated  expenses. 

Major  expense  categories  for  the 
1995-96  fiscal  year  include  $101,300  for 
salaries,  $20,000  for  maii.et 


development,  and  $23,000  for  travel 
Funds  in  the  reserve  at  the  beginning  of 
the  1995-96  fiscal  year  are  estimated  at 
$160,000,  which  is  within  the  maximum 
permitted  by  the  order  of  one  fiscal 
year's  expenses. 

An  interim  final  rule  was  issued  on 
March  28, 1995,  and  published  in  the 
Federal  Register  on  April  3, 1995  (60  FR 
16770).  That  rule  provided  a  30-day 
comment  period  which  ended  May  3, 
1995.  No  comments  were  received. 

While  this  action  will  impose  some 
additional  costs  on  handlers,  the  costs 
are  in  the  form  of  uniform  assessments 
on  all  handlers.  Some  of  the  additional 
costs  may  be  passed  on  to  producers. 
However,  these  costs  should  be 
significantly  offset  by  the  benefits 
derived  from  the  operation  of  the 
marketing  order.  Therefore,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

It  is  found  that  the  specified  expenses 
for  the  marketing  order  covered  in  this 
rule  are  reasonable  and  likely  to  be 
incurred  and  that  such  expenses  and  the 
specified  assessment  rate  to  cover  such 
expenses  will  tend  to  effectuate  the 
declared  policy  of  the  Act. 

It  is  further  found  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  after 
publication  in  the  Federal  Roister  (5 
U.S.C.  553)  because  the  Conmiittee 
needs  to  have  sufficient  funds  to  pay  its 
expenses  which  are  incurred  on  a 
continuous  basis.  The  1995-96  fiscal 
year  starts  on  June  1, 1995,  aad  the 
marketing  order  requires  that  the  rate  of 
assessment  for  the  fiscal  year  apply  to 
all  assessable  spearmint  oil  handled 
diuing  the  fiscal  year.  In  addition, 
handlers  are  aware  of  this  rule  which 
was  recommended  by  the  Conunittee  at 
a  public  meeting  and  published  in  the 
Federal  Register  as  an  interim  final  rule 
with  a  30-day  comment  period.  No 
comments  were  received  and  the 
interim  final  rule  is  adopted  without 
change. 

List  of  Subiects  in  7  CFR  Part  985 

Marketing  agreements.  Oils  and  fats. 
Reporting  and  recordkeeping 
requirements.  Spearmint  oil. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  985  is  amended  as 
follows: 

PART  985— MARKETING  ORDER 
REGULATING  THE  HANDLING  OF 
SPEARMINT  OIL  PRODUCED  IN  THE 
FAR  WEST 

Accordingly,  the  interim  final  rule 
amending  7  CFR  part  985  which  was 
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published  at  60  PR  16770  on  April  3. 
1995,  is  adopted  a  final  rule  without 
change. 

Dated:  June  6.  1995. 
^lAron  Bomer  Lauritaan, 
Deputy  Director,  Fruit  and  Vegetable  Division. 
(FR  Doc.  9S-14281  Filed  6-9-95;  8:45  am) 

MLLMQCOOC  M1»-0I-P 


"3.",  in  lines  15  and  19,  the  words  "the 
placement  oV  are  added  before  the 
word  "the". 

Dated:  June  6.  199S. 
William  B.  Schuhz, 
Deputy  Commissioner  for  Policy. 
(FR  Doc.  95-14298  Filed  6-9-95;  8:45  am] 
SIUJNQ  COM  41«0-»I-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  101 
(Dociwt  No.  9314-0283] 
RiN0906-AD89 

Food  Latwling;  Placament  of  ttie 
Nutrition  Labe\  on  Food  Packages; 
Correction 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule;  correction. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  correcting  a 
final  rule  that  appeared  in  the  Federal 
Register  of  April  5,  1995  {59  FR  17202). 
The  document  amended  food  labeling 
regulations  to  provide  increased 
flexibility  in  the  placement  of  the 
nutrition  label  on  packaged  foods.  The 
document  was  published  with  some 
inadvertent  errors.  This  document 
corrects  those  errors. 
EFFECTtVE  DATE:  May  5,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Arietta  M.  Beloian.  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
165),  Food  and  Drug  Administration, 
200  C  St.  SW.,  Washington,  DC  20204, 
202-205-5430. 

SUPPLEMENTARY  INFORMATION:  In  the  last 
sentence  of  §  101.9(j)(17)  (21  CFR 
101.9{j)(17)),  in  the  codified  section  of 
the  final  rule,  the  words  "placement  of, 
which  were  included  in  the  sentence  as 
noted  in  comment  "2."  of  the  preamble 
discussion,  were  inadvertently  omitted. 
FDA  is  correcting  §  101.9{j)(17)  to 
include  "placement  of  preceding  the 
words  "the  nutrition  label"  in  that 
sentence.  Further,  to  provide  for  parallel 
construction  in  the  preceding  sentence, 
FDA  is  also  adding  "placement  of 
preceding  "the  nutrition  label." 

In  FR  Doc.  95-8067,  appearing  in 
page  17202  in  the  Federal  Register  of 
Wednesday,  April  5,  1995,  the  following 
correction  is  made: 

f  101.9    [Corrected] 

On  page  17205,  in  the  third  column, 
in  §  101.9  (j)(17).  under  amendment 


DEPARTMENT  OF  EDUCATION 

34  CFR  Part  682 

RIN  1840-AB62. 1840^881, 1840-nAB«7, 
1840-AB99, 1840-^012 

Federal  Family  Education  Loan 
Program 

AGENCY:  Department  of  Education. 
ACTION:  Final  regulations. 

SUMMARY:  The  Secretary  amends  the 
regulations  governing  the  Federal 
Family  Education  Loan  Program  to  add 
the  Office  of  Management  and  Budget 
(OMB)  control  number  to  certain 
sections  of  the  regulations.  Those 
sections  contain  information  collection 
requirements  approved  by  OMB.  The 
Secretary  takes  this  action  to  inform  the 
public  that  these  requirements  have 
been  approved,  and  therefore  affected 
parties  must  comply  with  them. 
EFFECTIVE  DATE:  These  regulations  are 
effective  on  July  1, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pamela  Moran,  Loans  Branch,  Division 
of  Policy  Development.  Policy,  Training, 
and  Analysis  Service,  U.S.  Department 
of  Education,  600  Independence 
Avenue,  S.W.,  (Room  3053,  ROB-3). 
Washington,  D.C.  20202.  Telephone 
(202)  708-«242.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  l-«00-«77-8339 
between  8  a.m.  and  8  p.m.  Eastern  time, 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  Final 
regulations  for  the  Federal  Family 
Education  Loan  Program  were 
published  in  the  Federal  Register  on 
June  16, 1994  (59  FR  31084),  June  24, 
1994  (59  FR  32862),  June  28,  1994  (59 
FR  33334),  June  29, 1994  (59  FR  33580) 
and  November  29, 1994  (59  FR  61210). 
Compliance  with  information  collection 
requirements  in  certain  sections  of  these 
regulations  was  delayed  until  those 
requirements  were  approved  by  OMB 
under  the  Paperwork  Reduction  Act  of 
1980.  OMB  approved  the  information 
collection  requirements  in  the 
regulations  on  August  8,  1994  and 
December  5, 1994.  The  information 
collection  requirements  in  these 
regulations  will  therefore  become 


effective  with  all  of  the  other  provisions 
of  the  regulations  on  July  1, 1995. 

Waiver  of  Proposed  Rulemaking 

It  is  the  practice  of  the  Secretary  to 
offer  interested  parties  the  opportunity 
to  comment  on  proposed  regulations. 
However,  the  publication  of  OMB 
control  numbers  is  purely  technical  and 
does  not  establish  substantive  policy. 
Therefore,  the  Secretary  has  determined 
under  5  U.S.C.  553(b)(B),  that  public 
comment  on  the  regulations  is 
unnecessary  and  contrary  to  the  public 
interest. 

List  of  Subjects  in  34  CFR  Part  682 

Administrative  practice  and 
procedure.  Colleges  and  imiversities. 
Education,  Loan  programs-education. 
Reporting  and  recordkeeping 
requirements.  Student  aid,  Vocational 
education. 

Dated:  June  6, 1995. 
David  A.  Longaneclcer, 
Assistant  Secretary  for  Postsecondary 
Education. 

The  Secretary  amends  part  682  of  title 
34  of  the  Code  of  Federal  Regulations  as 
follows: 

PART  682— FEDERAL  FAMILY 
EDUCATION  LOAN  PROGRAM 

1.  The  authority  citation  for  part  682 
continues  to  read  as  follows: 

Authority:  20  U.S.C  1071  to  1087-2. 
unless  otherwise  noted. 

§9662.215. 682.405,  and  682.415 
[Amended] 

2.  Sections  682.215,  682.405.  and 
682.415,  are  amended  by  adding  the 
OMB  control  number  following  each 
section  to  read  as  follows: 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1840-0538) 

$§  682.205,  682.209,  682.210.  682.21 1 , 
682.401 .  682.409. 682.602,  682.604.  and 
682.605    [Amended] 

3.  Sections  682.205,  682.209,  682.210. 
682.211,  682.401,  682.409,  682.602, 
682.604.  and  682.605  are  amended  by 
republishing  the  OMB  control  number 
following  each  section  to  read  as 
follows: 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1840-0538) 

|FR  Doc.  95-14309  Filed  6-9-95;  8:45  am] 
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34  CFR  Parts  690 
RIN  1840-^873 

Federal  Pell  Grant  Program 
AGENCY:  Department  of  Education. 


ACTION:  Final  regulations. 

SUMMARY:  The  Secretary  amends  the 
regulations  governing  the  Federal  Pell 
Grant  Program  to  add  the  Office  of 
Management  and  Budget  (OMB)  control 
number  to  certain  sections  of  the 
regulations.  Those  sections  contain 
information  collection  requirements 
approved  by  OMB.  The  Secretary  takes 
this  action  to  inform  the  public  that 
these  requirements  have  been  approved, 
and  therefore  affected  parties  must 
comply  with  them. 

EFFECTIVE  DATE:  These  regulations  are 

effective  on  July  1, 1995. 

FOR  FURTHER  INFORMATION  CONTACT:  Greg 
Gerrans,  Student  Financial  Assistance 
Programs,  Office  of  Postsecondary 
Education,  U.S.  Department  of 
Education,  600  Independence  Avenue, 
S.W.,  (Room  3042,  ROB-3),  Washington, 
D.C.  20202-5447.  Telephone  (202)  708- 
4607.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m.  Eastern  time, 
Monday  through  Friday. 

SUPPLEMENTARY  INFORMATION:  Final 
regulations  for  the  Federal  Pell  Grant 
Program  were  published  in  the  Federal 
Register  on  November  1, 1994  (59  FR 
54718).  Compliance  with  information 
collection  requirements  in  certain 
sections  of  these  regulations  was 
delayed  until  those  requirements  were 
approved  by  OMB  under  the  Paperwork 
Reduction  Act  of  1980.  OMB  approved 
the  information  collection  requirements 
in  the  regulations  on  December  5, 1994. 
The  information  collection  requirements 
in  these  regulations  will  therefore 
become  effective  with  all  of  the  other 
provisions  of  the  regulations  on  July  1, 
1995. 

Waiver  of  Proposed  Rulemaking 

It  is  the  practice  of  the  Secretary  to 
offer  interested  parties  the  opportunity 
to  comment  on  proposed  regulations. 
However,  the  publication  of  OMB 
control  numbers  is  purely  technical  and 
does  not  establish  substantive  policy. 
Therefore,  the  Secretary  has  determined 
under  5  U.S.C.  553(b)(B),  that  public 
comment  on  the  regulations  is 
unnecessary  and  contrary  to  the  public 
interest. 

List  of  Subiects  in  34  CFR  Part  690 

Administrative  practice  and 
procedure,  Colleges  and  universities. 
Education,  Grant  programs-education, 
Reporting  and  recordkeeping 
requirements.  Student  aid. 


Dated:  June  6.  1995. 
David  A.  Longuieclcer, 
Assistant  Secretary  for  Postsecondary 
Education. 

The  Secretary  amends  part  690  of  title 
34  of  the  Code  of  Federal  Regulations  as 
follows: 

PART  690-FEDERAL  PELL  GRANT 
PROGRAM 

1.  The  authority  citation  for  part  690 
continues  to  read  as  follows: 

Authority:  20  U.S.C.  1071a.  unless 
otherwise  noted. 

9690.75    [Amended] 

2.  Section  690.75  is  amended  by 
adding  the  OMB  control  number 
following  the  section  to  read  as  follows: 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1840-0681) 

9090.12.690.13.690^2    [Amended] 

3.  Sections  690.12,  690.13,  and  690.82 
are  amended  by  revising  the  OMB 
control  number  following  each  section 
to  read  as  follows: 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  184O-0681) 

[PR  Doc.  95-14308  Filed  6-9-95;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  81 
[NM-25-1-69e0:  FRL-S216-1] 

Designation  of  Area  for  Air  Quality 
Planning  Purposes;  New  Mexico; 
Designation  of  Sunland  Park  Ozone 
Nonattainment  Area 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  Pursuant  to  section  107(d)(3) 
of  the  Clean  Air  Act  (CAA),  the  EPA  is 
taking  final  action  to  redesignate  a 
portion  of  Dona  Ana  County,  New 
Mexico  (i.e.  the  Simland  Park  area)  fix>m 
unclassifiable/attainment  to 
nonattainment  for  the  ozone  National 
Ambient  Air  Quality  Standards 
(NAAQS).  The  redesignation  is  based 
upon  violations  of  the  ozone  NAAQS 
which  were  monitored  bom  1992-1994. 
EFFECTIVE  DATE:  July  12, 1995. 
ADDRESSES:  Copies  of  the  dociunents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  addresses  listed 
below.  The  interested  persons  wanting 
to  examine  these  documents  should 
make  an  appointment  at  least  twenty- 
foiu  hours  before  the  visiting  day. 


U.S.  Environmental  Protection  Agency, 
Region  6,  Air  Programs  Branch  (6T- 
A),  1445  Ross  Avenue,  suite  700. 
Dallas,  Texas  75202-2733 
New  Mexico  Environment  Department, 
Air  Monitoring  &  Control  Strategy 
Bureau,  1190  St.  Francis  Drive,  room 
So.  2100,  Santa  Fe,  New  Mexico 
87503 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Mark  Sather,  Planning  Section  (6T-AP), 
Air  Programs  Branch  (6T-A).  USEPA 
Region  6, 1445  Ross  Avenue,  Dallas, 
Texas  75202-2733.  telephone (214) 
665-7258. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  CAA  authorizes  the  EPA  to  revise 
the  designation  of  current  ozone  areas 
from  unclassifiable/attainment  to 
nonattainment  on  the  basis  of  air  quality 
data,  planning  and  control 
considerations,  or  any  other  air  quality- 
related  considerations  the  EPA  deems 
appropriate  (see  section  107(d)(3)  of  the 
CAA). 

Following  the  process  outlined  in 
section  107(d)(3)  of  the  CAA,  on 
December  16, 1994,  the  Regional 
Administrator  of  the  EPA  Region  6 
notified  the  Governor  of  New  Mexico 
that  the  EPA  believed  the  Sunland  Park 
area  should  be  redesignated  as 
nonattainment  for  ozone.  Under  section 
107(d)(3)(B)  of  the  CAA,  the  Governor  of 
New  Mexico  was  required  to  submit  to 
the  EPA  the  designation  considered 
appropriate  for  the  Simland  Park  area 
within  120  days  after  the  EPA's 
notification.  The  EPA  received  the 
State's  response  for  the  Sunland  Park 
area  on  February  6, 1995  (letter  dated 
January  30,  1995).  Follovmig  receipt  of 
the  Governor's  letter,  the  EPA 
proceeded  to  propose  the  nonattaiiunent 
designation  for  the  Sunland  Park  area 
(see  60  Federal  Register  (FR)  17756- 
17758,  April  7.  1995).  TTie  EPA  now  is 
taking  final  action  on  the  proposed 
nonattainment  redesignation.  Based 
upon  the  EPA's  review  of  the  State's 
January  30, 1995,  letter  for  the  Simland 
Park  area,  the  EPA  is  finalizing  a 
redesignation  to  nonattainment  which  is 
consistent  with  the  request  submitted  by 
the  Governor  of  New  Mexico. 

Section  107(d)(1)(A)  of  the  CAA  sets 
out  definitions  of  nonattainment. 
attainment,  and  unclassifiable.  A 
nonattainment  ares  is  defined  as  any 
area  that  does  not  rieet  (or  that 
significantly  contributes  to  ambient  air 
quality  in  a  nearby  area  that  does  not 
meet)  the  national  primary  or  secondary 
ambient  air  quality  standard  for  ozone 
(see  section  107(d)(l)(A)(i)  of  the 
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CAA)  ■.  Thus,  in  determining  the 
appropriate  boundaries  for  the 
nonattainment  area  finalized  in  this 
action,  the  EPA  has  considered  not  only 
the  area  where  the  violations  of  the 
ozone  NAAQS  are  occurring,  but  nearby 
areas  which  significantly  contribute  to 
such  violations. 

Response  to  Public  Comments 

In  the  April  7, 1995.  proposal  FR 
action,  the  EPA  requested  pubUc 
comments  on  all  aspects  of  the  proposal, 
including  the  appropriateness  of  the 
proposed  designation  and  the  scope  of 
the  proposed  boundaries.  The  EPA 
received  no  comments  on  the  proposal 
FR  action. 

Final  Action 

As  noted  above,  pursuant  to  section 
107(d)(3)  of  the  CAA,  the  EPA  is 
authorized  to  initiate  the  redesignation 
of  areas  as  nonattainment  for  ozone. 
Based  on  the  ozone  air  quality 
monitoring  data  for  the  Sunland  Park 
monitoring  station,  the  EPA  notified  the 
Governor  of  New  Mexico  on  December 
16. 1994,  that  the  Sunland  Park  area 
should  be  redesignated  from 
unclassifiable/attainment  to 
nonattainment  for  the  ozone  NAAQS. 
Ozone  monitoring  began  in  Sunland 
Park  on  June  15,  1992.  Seven  measiued 
exceedances  of  the  ozone  NAAQS  have 
been  recorded  at  the  monitoring  site, 
ranging  from  a  low  of  .126  parts  per 
million  (ppm)  to  a  high  of  .140  ppm. 
The  seven  exceedances  represent  a 
violation  of  the  ozone  NAAQS  (see  40 
Code  of  Federal  Regulations  (CFR)  50.9). 
Since  less  than  three  years  of  data  have 
been  collected  at  the  Sunland  Park 
monitoring  site,  the  EPA  design  value 
(used  to  determine  ozone  attainment 
status)  for  the  site  is  the  third  highest 
ozone  value  recorded — .136  ppm. 
Therefore,  the  Sunland  Park  ozone 
nonattainment  area  is  classified  as  a 
marginal  ozone  nonattainment  area 
according  to  the  classification  scheme 
set  forth  in  section  181  of  the  CAA.  Due 
to  the  marginal  classification,  the 
attainment  date  for  the  Sunland  Park 
ozone  nonattainment  area  will  be  three 
years  from  the  effective  date  of  this 
Federal  Register  final  action 
establishing  the  nonattainment 
designation  and  classification. 

In  response  to  the  EPA's  December  16. 
1994.  letter,  on  January  30. 1995.  the 
Governor  of  New  Mexico  concurred 
with  the  EPA  that  a  small  area  of 


'  The  EPA  has  construed  the  derinition  of 
nonattainment  area  to  require  some  material  or 
significant  contribution  to  a  violation  in  a  nearby 
area.  The  Agency  bei.cves  ',:  is  reasonable  to 
conclude  that  something  greater  than  a  molecular 
impact  is  required. 


southern  Dona  Ana  County,  including 
Sunland  Park,  be  redesignated  as 
nonattainment  for  the  ozone  NAAQS. 
However,  the  Governor  did  not  concur 
with  the  prof)osed  nonattainment 
boundaries  in  one  respect,  proposing  an 
alternate  western  boundary  for  the 
nonattainment  area.  Based  on  the 
information  provided  by  the  Governor, 
including  monitoring  data,  the  EPA 
beUeves  that  the  nonattainment 
boundaries  submitted  by  the  Governor 
are  appropriate.  The  technical 
information  supporting  the 
redesignation  request  and  the  boimdary 
selections  are  available  for  public 
review  at  the  addresses  indicated  above. 

Significance  of  Final  Action  for  the 
Sunland  Park  Area,  New  Mexico 

Within  24  months  after  the  effective 
date  of  this  final  action  on  the 
nonattainment  redesignation.  New 
Mexico  must  submit  an  implementation 
plan  for  the  Sunland  Park  ozone 
nonattaiimaent  area  meeting  the 
requirements  of  part  D.  title  I  of  the 
CAA  (see  section  182(a)  of  the  CAA). 

The  CAA  provides  that  the  plem  for 
the  area  must  contain,  among  other 
things,  the  following  items: 

1.  A  comprehensive,  accurate,  current 
inventory  of  actual  emissions  from  all 
sources,  as  described  in  section 
172(c)(3)  of  the  CAA.  in  accordance 
with  guidance  provided  by  the  EPA. 
The  pollutants  inventoried  must  include 
volatile  organic  compounds  (VOC), 
nitrogen  oxides  (NOx)  and  carbon 
monoxide.  No  later  than  the  end  of  each 
three  year  period  after  submission  of  the 
initial  inventory,  vmtil  the  area  is 
redesignated  to  attainment,  the  State 
must  submit  a  revised  inventory 
meeting  all  EPA  requirements  (see 
section  182(a)(1)  of  the  CAA). 

2.  Requirements  that  the  owner  or 
operator  of  each  stationary  source  of 
NOx  or  VOC  provide  the  State  with  a 
statement,  in  such  form  as  the  EPA  may 
prescribe,  for  classes  or  categories  of 
sources,  showing  the  actual  emissions  of 
NOx  and  VOC  from  that  source.  The 
first  such  statement  must  be  submitted 
to  the  State  within  three  years  after  the 
eH^ective  date  of  this  final  action 
establishing  the  nonattainment 
designation.  Subsequent  statements 
shall  be  submitted  at  least  every  year 
thereafter.  The  statement  shall  contain  a 
certification  that  the  information 
contained  in  the  statement  is  accurate  to 
the  best  knowledge  of  the  individual 
certifying  the  statement.  The  State  may 
waive  the  emission  statement 
requirement  for  any  class  or  category  of 
stationary  sources  which  emits  less  than 
25  tons  per  year  of  VOC  or  NOx,  if  the 
State,  in  its  initial  and  periodic 


emission  inventories,  provides  an 
inventory  of  emissions  from  such  class 
or  category  of  sources,  based  on  the  use 
of  the  emission  factors  established  by 
the  EPA.  or  other  methods  acceptable  to 
the  EPA  (see  section  182(a)(3)(B)  of  the 
CAA). 

3.  A  revised  nonattainment  new 
source  review  permitting  program 
meeting  the  requirements  of  sections 
172(c)(5)  and  173  of  the  CAA.  including 
the  requirement  that  the  ratio  of  total 
emission  reductions  of  VOC  to  total 
increased  emissions  of  such  air 
pollutant  shall  be  at  least  1.1  to  1  (see 
section  182(a)(4)  of  the  CAA). 

4.  Revised  conformity  rules 
(Regulations  20  NMAC  2.98  and  20 
NMAC  2.99)  if  necessary  (see  sections 
176  and  182  of  the  CAA). 

Miscellaneous 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C.  600  et  seq..  the  EPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities  (5  U.S.C.  603 
and  604).  Alternatively,  the  EPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

Redesignation  of  an  area  to 
nonattainment  under  section  107(d)(3) 
of  the  CAA  does  not  impose  any  new 
requirements  on  small  entities. 
Redesignation  is  an  action  that  affects 
the  planning  status  of  a  geographical 
area  and  does  not,  in  itself,  impose  any 
regidatory  requirements  on  sources.  To 
the  extent  that  the  area  must  adopt  new 
regulations,  based  on  its  nonattainment 
status,  the  EPA  will  review,  as 
appropriate,  the  effect  of  those  actions 
on  small  entities  at  the  time  the  State 
submits  those  regulations.  I  certify  that 
approval  of  the  redesignation  request 
will  not  affect  a  substantial  number  of 
small  entities. 

Under  section  307(b)(1)  of  the  CAA. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Comt  of  Appeals  for  the  appropriate 
circuit  by  August  11. 1995.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements  (see  section 
307(b)(2)). 


Executive  Order 

The  Office  of  Management  and  Budget 
has  exempted  this  action  from  review 
under  Executive  Order  12866. 

List  of  Subjects  in  40  CFR  Part  81 

Environmental  protection.  Air 
pollution  control,  National  parks, 
Wilderness  areas. 


Dated:  May  25, 1995. 
Jane  N.  Saginaw. 

Regional  Administrator. 

40  CFR  part  81  is  amended  as  follows: 

PART  81— [AMENDED] 

1.  The  authority  citation  for  part  81 
continues  to  read  as  follows: 

NEW  Mexico— Ozone 


.     Authority:  42  U.S.C  7401-7671q. 

2.  In  §  81.332  the  ozone  table  is 
amended  by  revising  the  entry  "AQCR 
153  El  Paso-Las  Cruces-Alamogordo"  to 
read  as  follows: 

§81.332    NewMaxIca 


Designation 


Classification 


Designated  area 


Date^ 


Type 


Date' 


Type 


AOCR  153  El  Paso-Las  Cnjces-Alamogordo      

Dona  Ana  County  (part)— The  area  bounded    July  12, 1995 

by  the  New  Mexico-Texas  State  line  on  ttie 

east.  tt»  New  Mexico-Mexico  interr^tional 

line  on  ttie  sooth,  the  Range  3E- Range  2E 

line  on  the  west,  and  the  N3200  latitude 

line  on  ttie  rx)rth. 
Remainder  of  Dona  Ana  County - 

Lincoln  County - -■ 

Otero  County _ — —•• 

Siena  County 


Nonattainment  Ju»y  12, 1995 NonattainmenL 


Undassifiat3le/Attain- 

ment. 
Unclassffiatjle/Attairv 

ment. 
UndassifiatJle/Attairv- 

ment. 
Unclassifiat)le/Attain- 

menL 


'  This  date  is  November  15.  1990.  unless  othenwise  noted. 


IFR  Doc.  95-14339  Filed  6-9-95;  8:45  am] 

MLUNO  CODE  tSM-eO-P 

FEDERAL  MARITIME  COMMISSION 

46  CFR  Part  501 
[Docket  No.  9fr-01] 

Filing  of  Tariffs  by  Marine  Terminal 
Operators;  Publishing,  Filing  and 
Posting  of  Tariffs  in  Domestic  Offshore 
Commerce;  Publishing  and  Filing  of 
Tariffs  by  Common  Carriers  in  the 
Foreign  Commerce  of  the  United 
States;  Service  Contracts;  Correction 

agency:  Federal  Maritime  Commission. 
ACTION:  Final  rule;  correction. 


summary:  This  document  contains  a 
correction  to  the  final  rule  which  was 
published  May  23.  1995  (60  FR  27228). 
The  final  rule  pertained  to  the  removal 
of  requirements  for  tariff  filing  in  paper 
format. 

EFFECTIVE  DATE:  June  12.  1995. 
FOn  FURTHER  INFORMATION  CONTACT: 
Bryant  L.  VanBrakle,  Director,  Bureau  of 
Tariffs.  Certification  and  Licensing, 
Federal  Maritime  Commission, 
Washington.  DC  20573-0001.  (202)  523- 
5796. 


SUPPLEMENTARY  INFORMATION:  The  final 
rule  in  this  proceeding  removed  the 
Commission's  regulations  regarding 
paper  tariff  filing,  and  amended  various 
other  Commission  rules  to  delete 
references  to  the  removed  regulations. 
This  corrects  an  inadvertent  omission  in 
the  language  of  the  revision  to  the 
second  sentence  of  paragraph  (h) 
introductory  text  of  §  501.5  of  Title  46 
CFR.  On  page  27229.  1st  column  the 
affected  provision  should  read: 

(h)  *   *  *  These  programs  carry  out 
the  provisions  of  the  Shipping  Act, 
1916;  the  Intercoastal  Shipping  Act, 
1933;  the  Shipping  Act  of  1984;  and 
Pub.  L.  89-777.  as  implemented  under 
Parts  510.  514,  540.  552.  582  and  583  of 
this  chapter.  *  *  • 
Joseph  C  Polking, 
Secretary. 

[FR  Doc.  95-14336  Filed  6-9-95;  8:45  am] 
BILUNO  COOE  S730-01-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  Of  the  Secretary 

48  CFR  Chapter  14 
RIN1O0O-AA5O 

Department  of  the  Interior  Acquisition 
Regulation 

AGENCY:  Office  of  the  Secretary.  Interior. 
ACTION:  Final  Rule;  removal. 

SUMMARY:  This  document  amends  the 
Department  of  the  Interior  Acquisition 
Regulation  by  removing  16  parts.  The 
complete  Department  of  the  Interior 
Acquisition  Regulation  (DIAR)  consists 
of  42  parts  that  supplement  or 
implement  the  Federal  Acquisition 
Regulation  (FAR).  23  of  which  now 
appear  in  the  CFR.  This  action  removes 
16  of  these  23  codified  parts.  The 
material  being  removed  deals  with 
procedures  that  do  not  have  a 
significant  effect  outside  the  agency. 
The  parts  that  are  not  obsolete  will  be 
retained  as  internal  procedures. 
EFFECTIVE  DATE:  July  12. 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dean  A.  Titcomb.  Chief,  Acquisition 
and  Assistance  Division.  (202)  208- 
3433. 
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SUPPLEMENTARY  INFORMATION:  Under  the 
auspices  of  the  National  Performance 
Review,  a  thorough  review  of  the  DIAR 
was  conducted.  The  review  revealed 
unnecessary  regulation  and  excessively 
burdensome  procedures.  In  the  interests 
of  streamlining  processes,  empowering 
contracting  personnel  to  act  responsibly 
without  excessive  oversight  and 
improving  relationships  with 
contractors,  nonessential  portions  of  the 
regulation  are  being  removed  from  the 
CFR. 

The  remaining  seven  codified  parts  of 
the  DL\R  will  be  dealt  with  in  separate 
regulatory  actions.  While  substantial 
portions  of  them  will  also  be  removed 
from  the  CFR.  it  is  appropriate  that 
other  portions  be  rewritten  and  remain 
codified. 

Required  Determinations 

The  Department  believes  that  public 
comment  is  unnecessary  because  the 
material  being  removed  is  outdated  or 
deals  exclusively  with  internal 
procedures.  Therefore,  in  accordance 
with  5  U.S.C.  553{b)(B).  the  Department 
finds  good  cause  to  publish  this 
docxmient  as  a  final  rule.  This  rule  was 
not  subject  to  Office  of  Management  and 
Budget  review  under  Executive  Order 
12866.  This  rule  does  not  contain  a 
collection  of  information  subject  to  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  et  seq.).  In  accordance  with 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et  seq.),  the  Department  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  no  requirements  are  being 
added  for  small  businesses  and  no 
protections  are  being  withdrawn.  The 
Department  has  determined  that  this 
rule  does  not  constitute  a  major  Federal 
action  having  a  significant  impact  on 
the  human  environment  under  the 
National  Environmental  Policy  Act  of 
1969.  The  Department  has  certified  that 
this  rule  meets  the  applicable  standards 
provided  in  Sections  2(a)  and  2(b)(2)  of 
Executive  Order  12778. 

List  of  Subjects  in  48  CFR  Chapter  14 

Government  procurement.  Reporting 
and  recordkeeping  requirements. 
Bonnie  R.  Cohen. 

Assistant  Secretary— Policy,  Management 
and  Budget. 

PARTS  1404, 1405, 1406, 1407. 1409, 
1410, 1413,  1414, 1419, 1420, 1424, 
1432, 1433,  1436,  1437, 1442— 
[REMOVED] 

Under  the  authority  found  at  Sec. 
205(c),  63  Stat.  390;  40  U.S.C.  486(c): 
and  5  U.S.C.  301.  Chapter  14  of  Title  48 


of  the  Code  of  Federal  Regulations  is 
amended  by  removing  Parts  1404. 1405, 
1406. 1407.  1409.  1410,  1413,  1414, 
1419, 1420.  1424.  1432,  1433,  1436, 
1437  and  1442. 

IFR  Doc.  95-14283  Filed  &-9-95;  8:45  ami 
BtLLmO  CODE  4310-RF-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  675 

[Docket  No.  950206040-5040-01 ;  I.D. 
060S95A] 

^Groundfish  of  the  Bering  Sea  and 
Aleutian  Islands  Area;  Greenland 
Turtjot  in  the  Bering  Sea 

agency:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration, 
Commerce. 
action:  Closure. 

SUMMARY:  NMFS  is  prohibiting  retention 
of  Greenland  turbot  in  the  Bering  Sea 
subarea  of  the  Bering  Sea  and  Aleutian 
Islands  management  area  (BSAI).  NMFS 
is  requiring  that  catches  of  Greenland 
turbot  in  these  areas  be  treated  in  the 
same  manner  as  prohibited  species  and 
discarded  at  sea  with  a  minimum  of 
injury.  This  action  is  necessary  because 
the  Greenland  turbot  total  allowable 
catch  (TAG)  in  the  Bering  Sea  subarea 
has  been  reached. 

EFFECTIVE  DATE:  12  noon.  Alaska  local 
time  (A.l.t.).  Jime  7.  1995.  until  12 
midnight  A.l.t.,  December  31, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  N.  Smoker.  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  The 
groundfish  fishery  in  the  BSAI  exclusive 
economic  zone  is  managed  by  NMFS 
according  to  the  Fishery  Management 
Plan  for  the  Groimdfish  Fishery  of  the 
Bering  Sea  and  Aleutian  Islands  (FMP) 
prepared  by  the  North  Pacific  Fishery 
Management  Council  under  authority  of 
the  Magnuson  Fishery  Conservation  and 
Management  Act.  Fishing  by  U.S. 
vessels  is  governed  by  regulations 
implementing  the  FMP  at  50  CFR  parts 
620  and  675. 

hi  accordance  with  §675.20(a}(7)(ii), 
the  TAG  for  Greenland  turltot  in  the 
Bering  Sea  subarea  was  established  by 
the  final  1995  harvest  specifications  of 
groundfish  (60  FR  8478,  February  14, 
1995),  as  4,669  metric  tons,  as  amended 
(60  FR  27488,  May  24, 1995). 

The  Director,  Alaska  Region,  NMFS, 
has  determined,  in  accordance  with 
§  675.20(a)(9),  that  the  TAG  for 


Greenland  turbot  in  the  Bering  Sea 
subarea  has  been  reached.  Therefore, 
NMFS  is  requiring  that  further  catches 
of  Greenland  turbot  in  the  Bering  Sea 
subarea  be  treated  as  prohibited  species 
in  accordance  with  §  675.20(c)(3),  and  is 
prohibiting  their  retention. 

Classification 

This  action  is  taken  under  50  CFR 
675.20  and  is  exempt  from  review  under 
E.O. 12866. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  June  6, 1995. 
Richard  H.  Schaefer, 

Director,  Office  of  Fisheries  Conservation  and 

Management.  National  Marine  Fisheries 

Service. 

[FR  Doc.  95-14334  Filed  6-7-95;  3:06  pm] 

BUJJNQ  CODE  3S10-22-F 


50  CFR  Part  675 

[Docket  No.  950206040-5040-01;  I.D. 
060595B] 

Groundfish  of  the  Bering  Sea  and 
Aleutian  Islands  Area;  Atka  Mackerel  in 
the  Western  Aleutian  District 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration. 
Commerce. 
ACTION:  Closure. 

SUMMARY:  NMFS  is  prohibiting  retention 
of  Atka  mackerel  in  the  Western 
Aleutian  District  of  the  Bering  Sea  and 
Aleutian  Islands  management  area 
(BSAI).  NMFS  is  requiring  that  catches 
of  Atka  mackerel  in  this  area  be  treated 
in  the  same  manner  as  prohibited 
species  and  discarded  at  sea  with  a 
minimum  of  injury.  This  action  is 
necessary  because  the  Atka-mackerel 
total  allowable  catch  (TAG)  in  the 
Western  Aleutian  District  has  been 
reached. 

EFFECTIVE  DATE:  12  noon.  Alaska  local 
time  (A.l.t.),  Jime  7. 1995.  imtil  12 
midnight  A.l.t..  December  31, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  N.  Smoker,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  The 
groundfish  fishery  in  the  BSAI  exclusive 
economic  zone  is  managed  by  NMFS 
according  to  the  Fishery  Management 
Plan  for  the  Groundfish  Fishery  of  the 
Bering  Sea  and  Aleutian  Islands  (FMP) 
prepared  by  the  North  Pacific  Fishery 
Management  Council  under  authority  of 
the  Magnuson  Fishery  Conservation  and 
Management  Act.  Fishing  by  U.S. 
vessels  is  governed  by  regulations 
implementing  the  FMP  at  50  CFR  parts 
620  and  675. 


In  accordance  with  §  675.20(a)(7)(ii), 
the  TAG  for  Atka  mackerel  in  the 
Western  Aleutian  District  was 
estabhshed  by  the  final  1995  harvest 
specifications  of  groundfish  (60  FR 
8478.  February  14,  1995),  as  16,500 
metric  tons,  as  amended  (60  FR  27488. 
May  24, 1995). 

Tlie  Director,  Alaska  Region,  NMFS. 
has  determined,  in  accordance  with 
§  675.20(a)(9),  that  the  TAG  for  Atka 
mackerel  in  tlie  Western  Aleutian 
District  has  been  reached.  Therefore, 
NMFS  is  requiring  that  further  catches 
of  Atka  mackerel  in  the  Western 
Aleutian  District  be  treated  as 
prohibited  species  in  accordance  with 
§  675.20(c)(3),  and  is  prohibiting  their 
retention. 

Classification 

This  action  is  taken  imder  50  CFR 
675.20  and  is  exempt  from  review  under 
E.O.  12866. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  June  6. 1995. 
Richard  H.  ScfaaefBT. 

Director.  Office  of  Fisheries  Conservation  and 
Management,  National  Marine  Fisheries 
Service. 

[FR  Doc.  95-14335  Filed  6-7-95;  3:06  pml 
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Fedval  RegMar 
Vol.  60.  No.  112 
Monday,  June  12.  1995 


TNs  section  o(  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  partcipete  in  ttw 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  959 
[FV96-e5»-1PR] 

Onions  Grown  in  South  Texas; 
Changes  in  Built  Bin  Requirements 

agency:  Agrictiltural  Marketing  Service. 

USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 
remove  a  requirement  that  polyethylene 
liners  be  used  in  bulk  shipping  bins. 
Such  liners  limit  air  flow  inside  the 
container  and  may  cause  the  onions  to 
decay  more  easily  and  result  in  a  loss  of 
product.  Removal  of  this  requirement 
should  reduce  product  loss  due  to 
excessive  decay  and  lessen  the  chances 
of  receiver  rejection.  This  proposed  rule 
also  would  prohibit  the  use  of  bulk  bins 
for  shipments  of  onions  for  fresh  whole 
use  because  the  arrival  condition  of 
such  onions  is  critical.  Onions 
transported  in  bulk  bins  are  not 
protected  from  damage,  such  as 
bruising,  as  well  as  those  packed  in 
smaller  size  cartons  or  bags.  However, 
the  arrival  condition  of  onions  for  fresh 
chopping,  slicing,  or  peeling,  or  other 
fresh  use  in  which  the  form  of  the  onion 
is  changed  is  not  as  critical.  The  use  of 
bulk  bins,  which  are  more  cost  effective 
for  such  shipments,  would  continue. 
DATES:  Comments  must  be  received  by 
July  12,  1995. 

ADDRESSES:  hiterested  persons  are 
invited  to  submit  written  comments 
concerning  this  proposal.  Comments 
must  be  sent  in  triplicate  to  the  Docket 
Clerk,  Fruit  and  Vegetable  Division, 
AMS,  USDA,  room  2523-S,  P.O.  Box 
96456.  Washington,  DC  20090-6456. 
FAX  (202)  720-5698.  All  comments 
should  reference  the  docket  munber  and 
the  date  and  page  number  of  this  issue 
of  the  Federal  Register  and  will  be 
made  available  for  public  inspection  in 
the  Office  of  the  Dcicket  Clerk  during 
regular  business  hours. 


FOR  FURTHER  INFORMATION  CONTACT: 
Robert  F.  Matthews.  Marketing 
Speciahst,  Marketing  Order 
Administration  Branch,  F&V,  AMS, 
USDA,  room  2523-S,  P.O.  Box  96456, 
Washington.  DC  20090-6456,  telephone: 
(202)  690-0464;  or  Belinda  G.  Garza, 
McAUen  Marketing  Field  Office, 
Marketing  Order  Administration 
Branch,  F&V.  AMS,  USDA,  1313  East 
Hackberry,  McAllen.  Texas  78501; 
telephone:  (210)  682-2833,  FAX  (210) 
682-5942. 

SUPPLEMENTARY  INFORMATION:  This 
proposal  is  issued  under  Marketing 
Agreement  No.  143  and  Marketing 
Order  No.  959  (7  CFR  part  959).  as 
amended,  regulating  the  handling  of 
onions  grown  in  South  Texas, 
hereinafter  referred  to  as  the  "order." 
The  order  is  effective  under  the 
Agricultural  Marketing  Agreement  of 
1937,  as  amended  (7  U.S.C.  601-674). 
hereinafter  referred  to  as  the  "Act." 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  proposal  has  been  reviewed 
under  Executive  Order  12778,  Qvil 
Justice  Reform.  This  action  is  not 
intended  to  have  retroactive  effect.  This 
proposed  nde  will  not  preempt  any 
State  or  local  laws,  regulations,  or 
policies,  unless  they  present  an 
irreconcilable  conflict  with  this  action. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  coiul  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  the 
date  of  the  entry  of  the  ruling. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Administrator  of  the  Agricultural 


Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  35  handlers 
of  South  Texas  onions  who  are  subject 
to  regulation  ujider  the  order  and 
approximately  70  producers  in  the 
regulated  area.  Small  agricultural 
service  firms,  which  includes  handlers, 
have  been  defined  by  the  Small 
Business  Administration  (13  CFR 
121.601)  as  those  having  annual  receipts 
of  less  than  $5,000,000,  and  small 
agricultural  producers  are  defined  as 
those  having  annual  receipts  of  less  than 
$500,000.  The  majority  of  handlers  and 
producers  of  South  Texas  onions  may  be 
classified  as  small  entities. 

At  a  pubUc  meeting  on  November  8, 
1994,  the  South  Texas  Onion  Committee 
(committee)  reconunended  deleting  a 
requirement  that  perforated 
polyethylene  liners  (poly  liners)  be  used 
in  the  bulk  bins  under  the  authority  for 
experimental  shipments.  It  also 
recommended  limiting  the  use  of  bulk 
bins  to  shipments  of  onions  for  peeling, 
slicing,  chopping,  or  other  fiesh  use  in 
which  the  form  of  the  onion  is  changed. 
Fourteen  membere  and  alternates  were 
present,  and  all  recommendations  were 
unanimous. 

Sweet  onions  normally  have  a  high 
moisture  content,  and  a  poly  liner,  even 
when  perforated,  acts  as  a  vapor  barrier. 
Moistiue  remains  inside  the  bin,  or 
contEiiner,  which  can  cause  mold, 
bacteria,  and  other  decay  micro- 
organisms to  develop.  To  avoid  such  a 
warm,  damp  environment,  air 
circulation  is  necessary.  However,  use 
of  the  poly  liner  blocks  air  movement 
and  may  cause  "sweating"  and  decay  of 
the  onions.  Because  satisfactory  arrival 
condition  is  important  to  onion 
receivers,  the  committee  recommended 
that  the  requirement  for  poly  hners  be 
removed.  This  should  lessen  the 
chances  of  receiver  rejections  due  to 
excessive  decay. 


At  the  meeting,  the  conunittee  also 
reconunended  permitting  onions  for 
fresh  peeling,  chopping,  or  slicing  to  be 
shipped  in  bulk  bins,  as  authorized  by 
the  provision  for  experimental 
shipments  in  the  handling  regulation. 
Although  bags  and  cartons  provide 
better  protection  during  shipping,  the 
committee  does  not  believe  that  such 
additional  protection  is  necessary  for 
onions  moving  to  processing  outlets. 
Handlers  have  foimd  that  both  bags  and 
cartons  are  more  difficult  to  load  and 
unload  than  are  bulk  containers,  hi 
addition,  bags  and  cartons  are  more 
expensive  to  buy  and  only  last  for  one 
shipment,  while  bins  can  be  used 
repeatedly.  Also,  bags  and  cartons  must 
be  disposed  of  at  the  destination,  an 
additiontd  cost,  while  bins  can  be 
returned  for  further  use.  It  is  therefore 
proposed  that  sub-paragraph  (i)  of 
paragraph  (0(3)  Experimental 
shipments,  be  revised  to  remove  the 
requirement  for  a  poly  liner  and  be 
limited  to  shipments  for  peeling,  slicing, 
and  chopping,  and  redesignated  as  (f)(3) 
Peeling,  slicing,  and  chopping.  The 
remaining  parts  of  paragraph  (3) 
Experimental  shipments,  would  be 
redesignated  (f)(4)  Experimental 
shipments,  but  would  be  otherwise 
unchanged.  Both  paragraph  (f)(3)  and 
(f)(4)  would  continue  to  be  subject  to  the 
safeguards  imder  paragraph  (g). 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1988  (44  U.S.C. 
Chapter  35),  the  information  collection 
requirements  that  are  contained  in  this 
proposal  have  been  previously  approved 
by  the  Office  of  Management  and 
Budget  (OMB)  under  the  provisions  of 
44  U.S.C.  Chapter  35  emd  have  been 
assigned  OMB  number  0581-0074. 

Based  on  available  information,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

List  of  Subiects  in  7  CFR  Part  959 

Marketing  agreements,  Onions, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  959  is  proposed  to 
be  amended  as  follows: 

PART  959— ONIONS  GROWN  IN 
SOUTH  TEXAS 

1.  The  authority  citation  for  7  CFR 
part  959  continues  to  read  as  follows: 

Authority:  7  U.S.Q  601-674. 

2.  Paragraphs  (f)(4)  and  (f)(5)  of 
§959.322  are  redesignated  (0(5)  and 
(0(6)  respectively;  paragraphs  (0(3)(ii) 
and  (0(3){iii)  are  redesignated  (f)(4)(i) 


and  (0(4)(ii)  and  revised;  paragraph 
(0(3)(i)  is  redesignated  as  (b)(3)  and 
revised;  and  the  introductory  text  of 
paragraphs  (g)  and  (g)(4)  are  revised  to 
read  as  follows: 

S9S9.222    Handttng  raguiaOon. 


(0  •  • ' 

(3)  Peeling,  chopping,  and  slicing. 
Upon  approval  of  the  conunittee,  onions 
for  peeling,  chopping,  and  slicing  may 
be  shipped  in  bulk  bins  with  inside 
dimensions  of  47  inches  x  37  1/2  inches 
X  36  inches  deep  and  having  a  volume 
of  63,450  cubic  inches,  or  containers 
deemed  similar  by  the  conunittee.  Such 
shipments  shall  be  exempt  from 
paragraph  (c)  of  this  section,  but  shall  be 
handled  in  accordance  with  the 
safeguard  provisions  of  §  959.54  and 
shall  meet  the  requirements  of 
paragraphs  (a),  (b),  (d).  and  (g)  of  this 
section. 

(4)  Experimental  shipments,  (i)  Upon 
approval  by  the  committee,  onions  may 
be  shipped  for  experimental  purposes 
exempt  from  regulations  issued 
pursuant  to  §§959.42,  959.52,  and 
959.60,  provided  they  are  handled  in 
accordance  with  the  safeguard 
provisions  of  §  959.54  and  paragraph  (g) 
of  this  section. 

(ii)  Upon  approval  of  the  conunittee, 
onions  may  be  shipped  for  testing  in 
types  and  sizes  of  containers  other  than 
those  specified  in  paragraphs  (c)  and 
(0(2)  of  this  section,  provided  that  the 
handling  of  onions  in  such  experimental 
containers  shall  be  under  the 
supervision  of  the  conunittee. 


(g)  Safeguards.  Each  handler  making 
shipments  of  onions  for  relief,  charity, 
processing,  experimental  purposes,  or 

peeling,  chopping  and  slicing  shall: 

•   *   • 

(g)(4)  In  addition  to  provisions  in  the 
preceding  paragraphs,  each  handler 
making  shipments  for  processing  and 
peeling,  chopping,  and  slicing  shall: 


Dated:  June  6, 1995. 
Sharon  Bonier  luiuritsen. 
Deputy  Director,  Fruit  and  Vegetable  Division. 
(PR  Doc  95-14277  Filed  6-9-95;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Offlce  of  Energy  Effictency  and 
Renewable  Eriergy 

10  CFR  Part  480 

[DockM  No.  EE-RM-06-110A] 

RIN1904-AA64 

Alternative  Fuel  Transportation 
Program 

AGENCY:  Office  of  Energy  Efficiency  and 
Renewable  Energy,  Department  of 
Energy  (DOE). 

ACTION:  Notice  of  limited  reopening  of 
the  comment  period. 

summary:  On  February  28. 1995,  the 
Department  of  Energy  (DOE)  published 
a  notice  of  proposed  rulemaking  (60  FR 
10970)  to  implement  statutorily 
required  alternative  fiieled  vehicle 
acquisition  requirements  apphcable  to 
certain  alternative  fuel  providers  and 
State  government  fleets  under  sections 
501  and  507(o)  of  the  Energy  Poficy  Act 
of  1992  (Act),  respectively.  Public 
hearings  were  held  in  three  cities  and 
the  60-day  pubfic  comment  period 
closed  on  May  1, 1995.  The  purpose  of 
this  notice  is  to  reopen  the  comment 
period  for  30  days  in  order  to  solicit 
comments  on  options  being  given 
consideration  in  Ught  of  the  many 
comments  for  and  against  altering  the 
dates  of  the  statutory  vehicle  acquisition 
schedules. 

DATES:  Written  comments  (11  copies)  on 
the  issues  presented  in  this  notice  must 
be  received  by  the  Department  on  or 
before  July  12. 1995. 
ADDRESSES:  Written  comments  (11 
copies)  should  be  addressed  to:  U.S. 
Department  of  Energy,  Office  of  Energy 
Efficiencv  and  Renewable  Energy,  EE- 
33,  Docket  No.  EE-RM-95-110A,  1000 
Independence  Ave.,  SW,  Washington, 
DC  20585.  (202-586-3012). 

Docket:  Supporting  information  used 
in  developing  the  proposed  rule  and 
written  comments  received  on  the 
Notice  of  Proposed  Rulemaking  are 
contained  in  Docket  No.  EE-RM-95- 
1  lOA^  This  Docket  is  available  for 
examination  in  DOE's  Freedom  of 
Information  Reading  Room,  lE-090, 
Forrestal  Building,  1000  Independence 
Avenue,  S.W.,  Washington,  DC.  20585. 
202-586-6020,  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Kenneth  R.  Katz,  Program  Manager, 
Office  of  Energy  Efficiency  and 
Renewable  Energy  (EE-33).  U.S. 
Department  of  Energy,  1000 


30796 


Federal  Register  /  Vol.  60.  No.  112  /  Monday,  June  12.  1995  /  Proposed  Rules 


FedenJ  Roister  /  Vol.  60.  No.  112  /  Monday,  June  12,  1995  /  Proposed  Rules 


30797 


Independence  Avenue,  S.W., 
Washington.  DC  20585.  (202)  586-6116. 
SUPPLEMENTARY  MFOmUTIOM:  In  the 
February  28. 1995.  notice  of  proposed 
rulemaking,  DOE  described  the  statutory 
provisions  of  the  Act  that  impose  the 
alternative  fueled  vehicle  acquisition 
schedules  and  provide  for  a  starting  date 
of  September  1. 1995  (the  beginning  of 
model  year  1996).  Among  other  things, 
DOE  pointed  out  that,  with  respect  to 
the  acquisition  requirements  applicable 
to  alternative  fuel  providers  in  model 
years  1997  and  thereafter,  section  501(b) 
of  the  Act  authorizes  DOE  to  reduce  the 
percentage  to  no  less  than  20  percent 
and  to  extend  the  deadlines  for  up  to 
two  years.  42  U.S.C.  13251(b).  DOE 
indicated  that  it  did  not  intend  to 
exercise  its  discretion  under  section 
501(b),  but  requested  comment  on  the 
conditions  that  should  be  the  basis  for 
such  action.  DOE  also  pointed  out  that, 
with  respect  to  the  statutory  vehicle 
acquisition  schedule  applicable  to  State 
government  fleets,  section  507(o)  does 
not  contain  a  provision  similar  to 
section  501(b),  and  therefore,  does  not 
explicitly  authorize  DOE  to  amend  the 
percentages  or  deadlines  in  the  statutory 
schedule.  60  FR  10970-1. 

DOE  received  a  significant  amount  of 
comment  on  the  desirability  of  a  delay 
of  the  vehicle  acquisition  schedules. 
Some  of  the  comments  argue  that  DOE 
should  delay  the  acquisition  schedules 
so  as  to  provide  the  same  amount  of 
lead  time  as  the  Act  contemplates 
between  the  statutory  deadlines  for 
promulgation  of  final  regulations 
(January  1, 1994,  for  alternative  fuel 
providers  and  April  24, 1994,  for  State 
fleets)  and  the  date  the  vehicle 
acquisition  requirements  take  effect 
(September  1,  1995).  Others  argue  for  a 
one  or  two-year  delay  of  the  vehicle 
acquisition  requirements  for  both 
alternative  fuel  providers  and  State 
fleets.  A  one-year  delay  would  shift  the 
starting  point  for  both  vehicle 
acquisition  schedules  to  the  beginning 
of  model  year  1997  on  September  1, 

1996.  A  two-year  delay  would  shift  the 
starting  point  for  both  vehicle 
acquisition  schedules  to  the  beginning 
of  model  year  1998  on  September  1 , 

1997.  In  making  a  case  for  delay,  some 
comments  have  argued  that  a  hiatus 
between  the  date  of  promulgation  and 
the  date  the  vehicle  acquisition 
requirements  become  effective  is  needed 
so  that  those  who  are  subject  to  the 
regulations  can  take  necessary  actions  to 
comply  and  suppliers  of  alternative  fuel 
and  alternative  hieled  vehicles  can 
adjust  to  the  requirements.  Moreover, 
some  State  officials  have  argued  that  a 
delay  is  necessary  because  section 


507(o)(2KA)  of  the  Act  provides  for  a  12- 
month  period  after  promulgation  of  final 
regulations  during  which  the  State  can 
submit  an  Alternative  State  Plan. 

Other  commenters  argue  against  any 
modification  of  the  statutory  schedule, 
claiming  that  such  a  delay  would  be 
detrimental  to  those  who  planned  and 
acted  in  Ught  of  the  September  1, 1995, 
beginning  date.  They  argue  that  the 
exemption  process  is  adequate  to 
provide  reUef  to  those  who  cannot 
comply  for  good  cause. 

DOE  recognizes  that  it  is  appropriate 
to  provide  for  lead  time  between  the 
date  the  final  regulations  are 
promulgated  and  the  date  the  vehicle 
acquisition  requirements  are  enforced. 
Lead  time  could  be  provided  by 
amending  the  statutory  vehicle 
acquisition  schedule,  staying 
enforcement,  or  some  combination  of 
amending  the  schedule  and  staying 
enforcement.  However,  E)OE  must  act 
within  the  constraints  on  its  delegated 
authority  under  the  Act  to  modify  the 
statutory  vehicle  acquisition  schedules. 
In  this  coimection,  DOE  invites 
comment  on  the  legal  implications  of: 
(1)  The  omission  from  section  501(b)  of 
explicit  authority  to  modify  the  model 
year  1996  percentage  appUcable  to 
alternative  fuel  providers;  and  (2)  the 
lack  of  any  explicit  authority  in  section. 
507(o)  to  change  the  scheduled 
percentages  applicable  to  State 
government  fleets  for  model  year  1996 
or  any  model  year  thereafter.  The  Act 
does  not  provide  any  restrictions  on 
DOE'S  enforcement  discretion. 

DOE  also  seeks  comment  on  options 
for  staying  enforcement  of  the  vehicle 
acquisition  requirements  in  order  to 
provide  lead  time.  Relying  on  its  broad 
enforcement  discretion,  EXDE  could 
modify  proposed  §490.605  to  provide 
for  a  stay  of  enforcement  for  both 
alternative  fuel  providers  and  State 
government  fleets.  Proposed  §§  490.201 
(the  requirements  for  State  government 
fleets)  and  490.302  (the  requirements  for 
alternative  fuel  providers)  would  be 
modified  to  be  "subject  to  §  490.605." 

DOE  seeks  comment  on  several 
options  being  considered  for  redrafting 
proposed  §  490.605.  One  option  would 
provide  in  substance  that  DOE:  (1)  Shall 
not  enforce  during  the  lead  time  period; 
and  (2)  thereafter  shall  enforce  as  if  the 
statutory  vehicle  acquisition  schedules 
had  been  amended  to  begin  after  the  end 
of  the  lead  time  period.  For  example,  if 
DOE  chose  to  provide  for  one  model 
year  of  lead  time,  this  approach  would 
provide  for  no  enforcement  in  model 
year  1996  and  enforcement  of  the  model 
year  1996  requirements  in  model  year 
1997,  and  so  on.  Another  option  would 


only  provide  that  DOE  shall  not  enforce 
during  the  lead  time  period,  but  would 
not  affect  the  enforcement  requirements 
for  later  model  years.  The  difference 
between  these  options  is  that  imder  the 
latter  option,  after  expiration  of  the  lead 
time  period,  enforcement  would  begin 
at  the  applicable  percentage  set  forth  in 
the  statutory  vehicle  acquisition 
schedule  rather  than  at  the  percentage 
applicable  for  model  year  1996. 

The  options  being  considered  for  the 
duration  of  the  lead  time  period  include 
one  model  year,  two  model  years,  or  the 
lead  time  specifically  provided  by 
section  501  and  507(o)  (20  months  and 
16  months,  respectively).  However,  DOE 
is  open  to  other  suggestions. 

A  stay  of  enforcement  would  not 
preclude  modifying  the  alternative  fuel 
providers'  vehicle  acquisition  schedule 
for  model  yetir  1997  and  thereafter 
consistent  with  section  501(b)  of  the 
Act.  Neither  would  it  preclude 
processing  of  exemption  requests  under 
the  criteria  set  forth  in  sections  501(a)(5) 
and  507(i)  of  the  Act. 

Options  involving  a  stay  of 
enforcement  would  have  the  virtue  of 
leaving  intact  the  statutory  provision  to 
acquire  alternative  fueled  vehicles  in 
moidel  year  1996  and  future  years.  Those 
who  may  have  acted  in  reUance  on  the 
dates  in  the  statutory  schedule,  such  as 
the  major  domestic  automobile 
manufactiuers,  could  benefit  from  the 
stimulus  to  purchase  that  the  program 
would  still  provide.  In  this  connection, 
it  is  worth  noting  that  Ford  and  Chrysler 
have  indicated  their  plans  to  accept 
orders  for  alternative  fuel  vehicles 
diuing  the  second  half  of  model  year 
1995  with  dehvery  starting  during  the 
first  half  of  model  year  1996.  They,  as 
well  as  the  General  Motors  Corporation, 
have  also  indicated  that  they  have 
model  year  1997  plans  to  broaden  their 
product  offerings. 

DOE  lu^es  interested  members  of  the 
pubhc  to  comment  on  the  important 
issue  discussed  in  this  notice. 

Issued  in  Wa8hington,,DC  on  ]une  2, 1995. 

Briaa  T.  Caatetli, 

Chief-of-Staff.  Energy  Efficiency  and 
Renewable  Energy. 
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DEPARTMENT  OF  TRANSPOfTTATION 

Federal  Aviation  Admlnistratton 

14CPRPart39 

[Doelwt  No.  94-NM-242-AD] 

AlrworthlfiMS  Directivea;  Jetetreaw 
Model  ATP  Aln»lanos 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  doounent  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Jetstream  Model  ATP  airplanes. 
This  proposal  would  require  an 
inspection  to  ensure  that  various 
components  of  the  retraction  actuator  of 
the  nose  landing  gear  (NLG)  are  secure, 
and  an  inspection  of  the  bearing  cap 
motmting  holes  for  correct  hole  and 
thread  length.  The  proposed  AD  would 
also  require  a  later  inspection  for  certain 
discrepancies  of  the  retraction  actuator; 
installation  of  revised  tolerance 
bushings;  and  correction  of  any 
discrepancy  foimd.  This  proposal  is 
prompted  by  reports  of  failure  of  the 
attachment  bolts  of  the  bearing  cap  of 
the  retraction  actuator  of  the  NLG.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  the  inability  to 
raise  or  lower  the  NLG,  or  possible 
collapse  of  the  NLG,  due  to  failure  of  the 
attachment  bolts  of  the  bearing  cap. 
DATES:  Comments  must  be  received  by 
July  24,  1995. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  94-NM- 
242-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  hoUdays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Jetstream  Aircraft,  hic,  P.O.  Box  16029, 
Dulles  International  Airport, 
Washington,  DC  20041-6029.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airpleme  Directorate, 
1601  Lind  Avenue.  SW..  Renton. 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  Schroeder,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113. 
FAA.  Transport  Airplane  Directorate. 
1601  Lind  Avenue,  SW.,  Renton. 
Washington  98055-4056;  telephone 
(206)  227-2148;  fax  (206)  227-1149. 


SUPPLEMENTARY  MIFOfMATION: 

Commits  InYited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  sxich 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  coimnents,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summari2dng  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  94-NM-242-AD."  The 
postcard  will  be  date  stamped  and 
retiuned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
94-NM-242-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  Qvil  Aviation  Authority  (CAA), 
which  is  the  airworthiness  autiiority  for 
the  United  Kingdom,  recently  notified 
the  FAA  that  an  unsafe  condition  may 
exist  on  certain  Jetstream  Model  ATP 
airplanes.  The  CAA  advises  that  there 
have  been  reports  indicating  that  the 
attachment  bolts  of  the  bearing  cap  of 
the  retraction  actuator  of  the  nose 
landing  gear  (NLG)  have  failed.  This  has 
been  determined  to  be  the  result  of 
mismatches  between  the  bearing  cap 
and  bush,  or  inadequate  counterboring 
of  the  bearing  cap.  This  condition,  if  not 
corrected,  could  result  in  the  inability  to 
raise  or  lower  the  NLG,  or  possible 
collapse  of  the  NLG. 

Jetstream  has  issued  Service  Bulletin 
ATP-53-30-10372A,  dated  November 
3, 1994,  which  describes  procediu^s  for 
an  inspection  to  ensure  that  the  bearing 


caps,  bolts,  and  special  washers  are 
secure.  The  service  bulletin  also 
describes  procedures  for  inspecting  the 
bearing  cap  mounting  holes  for  correct 
hole  and  thread  length.  Additionally, 
the  service  bulletin  describes  a  later 
inspection  for  discrepancies  of  the 
retraction  actuator;  installation  of 
revised  tolerance  bushings;  and 
alignment  of  the  outboard  support 
bracket,  if  necessary.  The  service 
bulletin  also  describes  corrective  actions 
for  any  discrepancy  that  is  found  during 
the  inspections.  The  CAA  classified  this 
service  bulletin  as  mandatory  in  order  to 
assure  the  continued  airworthiness  of 
these  airplanes  in  the  United  Kingdom. 
Tliis  airplane  model  is  manufectiued 
in  the  United  Kingdom  and  is  type 
certificated  for  operation  in  the  Unitpd 
States  luider  the  provisions  of  sectiwi 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  CAA  has 
kept  the  FAA  informed  of  the  sitiiation  _ 
described  above.  The  FAA  has 
examined  the  findings  of  the  CAA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require, 
first,  an  inspection  to  ensvire  that  the 
bearing  caps,  bolts,  and  special  washers 
are  secure;  and  inspection  of  the  bearing 
cap  mounting  holes  for  correct  hole  and 
thread  length.  The  proposed  AD  also 
would  require  a  later  inspection  for 
discrepancies  of  the  retraction  actuator, 
installation  of  revised  tolerance 
bushings;  and  alignment  of  the  outboard 
support  bracket,  if  necessary.  This 
proposed  AD  would  require  corrective 
actions  for  any  discrepancy  foimd.  The 
actions  would  be  required  to  be 
accomplished  in  accordance  with  the 
Jetstream  Service  Bulletin  ATP-76-16, 
dated  October  14, 1994,  described 
previously. 

Unlike  the  procediu^s  recommended 
in  that  Jetstream  service  bulletin, 
however,  this  proposed  rule  would  not 
permit  further  fli^t  after  detection  of 
any  cable  that  is  found  with  one  wire 
broken  in  any  strand.  Instead,  this 
proposed  rule  would  require,  prior  to 
further  flight,  repair  of  the  cable  in 
accordance  with  the  service  bulletin. 
The  FAA  finds  that  an  adequate  level  of 
safety  for  the  affected  fleet  requires  that 
damaged  cables  must  be  replaced  prior 
to  further  flight.  The  FAA  has 


30798 


Federal  Register  /  Vol.  60.  No.  112  /  Monday.  June  12.  1995  /  Proposed  Rules 


Federal  Register  /  Vol.  60,  No.  112  /  Monday,  June  12,  1995  /  Proposed  Rules 


30799 


determined  that,  in  cases  where  certain 
known  unsafe  conditions  exist,  and 
where  actions  to  detect  and  correct  that 
unsafe  condition  can  be  readily 
accomplished,  those  actions  must  be 
required. 

As  a  result  of  recent  communications 
with  the  Air  Transport  Association 
(ATA)  of  America,  the  FAA  has  teamed 
that,  in  general,  some  operators  may 
misunderstand  the  legal  effect  of  AD's 
on  airplanes  that  are  identified  in  the 
applicability  provision  of  the  AD,  but 
that  have  been  altered  or  repaired  in  the 
area  addressed  by  the  AD.  The  FAA 
points  out  that  all  airplanes  identified  in 
the  applicability  provision  of  an  AD  are 
legally  subject  to  the  AD.  If  an  airplane 
has  been  altered  or  repaired  in  the 
affected  area  in  such  a  way  as  to  affect 
compliance  with  the  AD,  the  owner  or 
operator  is  required  to  obtain  FAA 
approval  for  an  alternative  method  of 
compliance  with  the  AD,  in  accordance 
with  the  paragraph  of  each  AD  that 
provides  for  such  approvals.  A  note  has 
been  included  in  this  notice  to  clarify 
this  long-standing  requirement. 

The  FAA  estimates  that  10  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  17  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Required  parts 
would  be  provided  by  the  manufacturer 
at  no  cost  to  the  operator.  Based  on 
these  figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $10,200,  or  $1,020  per 
airplane. 

The  total  cost  imp>act  figiu«  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  govenunent  and 
the  States,  or  on  the  distribution  of 
power  and  responsibiUties  among  the 
various  levels  of  govenunent.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative. 


on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaliiation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
"ADDRESSES." 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DtRECnVES 

1.  The  authority  citaticm  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423;  49  U.S.C  106(g);  and  14  CFR 
11.89. 

139.13    [AmeiKtod] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

leistream  Aircraft  Limited  (Fonneiiy,  British 
Aerospace  Commercial  Aircraft 
Limited):  Docket  94-NM-242-AD. 

Applicability:  Mcxiel  ATP  airplanes, 
constructor's  numbers  2002  through  2056 
inclusive,  certificated  in  any  category. 

Note  1:  This  AO  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (c)  to  request  approval 
bom  the  FAA.  This  approval  may  address 
either  no  action,  if  the  current  configuration 
eliminates  the  unsafe  condition;  or  different 
actions  necessary  to  address  the  unsafe 
condition  described  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 
effect  of  the  changed  configuration  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  airplane  from 
the  applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  the  inability  to  raise  or  lower 
the  nose  landing  gear  (NLG).  or  a  (xissible 
collapse  of  the  NLG,  accomplish  the 
following: 

(a)  Within  300  hours  time-in-service  or  90 
days  after  the  effective  date  of  this  AD, 
whichever  occurs  first:  Perform  an  ins(>ection 
to  ensure  that  the  components  of  the  bracket 
attachment  assembly  of  the  retracUon 


actuator  of  the  NLG  are  secure,  and  to  ensure 
that  the  inboard  and  outboard  support 
brackets  of  the  mounting  holes  of  the  bearing 
cap  have  correct  hole  and  thread  lengths,  in 
accordance  with  paragraph  2.A.  of  the 
Accomplishment  Instructions  of  Jetstream 
Service  Bulletin  ATP-53-3O-10372A.  dated 
November  3, 1994.  If  any  discrepancy  is 
found,  prior  to  further  flight,  correct  the 
discrepancy  in  accordance  with  the  service 
bulletin. 

(b)  Within  3,000  landings,  or  12  months 
after  the  effective  date  of  this  AD,  whichever 
occurs  first:  Install  revised  tolerance 
bushings  in  the  bearing  capA)racket 
attachment  assemblies  of  the  NLG  retraction 
actuator,  test  the  actuator  for  freedom  of 
movement,  and  inspect  for  any  discreptancy 
of  the  actuator,  in  accordance  with  paragraph 
2.B.  of  the  Accomplishment  Instructions  of 
Jetstream  Service  Bulletin  ATP-53-30- 
10372A,  dated  November  3.  1994. 

(1)  If  no  discrepancy  is  found  no  further 
action  is  required  by  this  AD. 

(2)  If  any  discrepancy  is  found,  prior  to 
further  flight,  correct  the  discrepancy  in 
accordance  with  the  service  bulletin. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch.  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished.  Issued  in  Renton, 
Washington,  on  )une  6,  1995. 

Dairell  M.  Pederson. 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc  95-14319  Filed  6-9-95;  8:45  am) 
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14  CFR  Part  39 

[Docket  No.  94-NM-173-AD] 

Airworthiness  Directives;  Jetstream 
Model  ATP  Airplanes 

agency:  Federal  Aviation 

Administration.  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  dociunent  proposes  the 
supersediu«  of  an  existing  airworthiness 
directive  (AD),  applicable  to  certedn 
Jetstream  Model  ATP  airplanes,  that 
currently  requires  daily  and/ or  pre- 


flight  cleaning  and  inspections  to  detect 
damaged  main  landing  gear  (MLG) 
wheel  bearings  and  replacement  of 
discrepant  parts.  That  AD  was  prompted 
by  reports  of  failure  of  the  MLG  wheel 
bearings.  The  actions  specified  by  that 
AD  are  intended  to  prevent  failure  of  the 
MLG  wheel  bearing,  which  could  result 
in  detachment  of  a  MLG  wheel  from  the 
airplane.  This  action  would  require  an 
additional  inspection,  in  Ueu  of  the  pre- 
flight  inspection,  for  certain  airplanes. 
This  action  would  also  require  the 
accomplishment  of  a  terminating 
modification  that  would  eliminate  the 
need  for  daily  and  pre-flight 
inspections. 

DATES:  Comments  must  be  received  by 
July  24. 1995. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate,  ANM-103. 
Attention:  Rules  Docket  No.  94-NM- 
173-AD.  1601  Lind  Avenue.  SW.. 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Jetstream  Aircraft.  Inc.,  P.O.  Box  16029. 
Dulles  International  Airport, 
Washington.  DC  20041-6029.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington. 

F0«  FUPTTHER  INFORMATION  CONTACT: 
WiUiam  Schroeder,  Aerospace  Engineer, 
Standardization  Branch.  ANM-113, 
FAA,  Transport  Airplane  EKrectorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055—4056;  tel^hone 
(206)  227-2148;  fax  (206)  227-1149. 

9U^n.EMENTAIIV  MTORMATKM: 

Conmeats  bmted 

Interested  perscms  are  invited  to 
participate  in  ^  making  of  the 
proposed  rule  by  submitting  such 
wiitten  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
^>ecified  above.  All  cossmunications 
received  cm  or  before  the  closing  date 
for  conuaents.  specified  ^eve,  will  be 
considered  before  taking  action  o&  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  hgkt 
of  the  ccffiaments  received. 

QnomeBts  are  specificaUy  invited  oa 
the  overall  regulatory,  ecofiMnic, 
envirenmeatal,  and  energy  aspects  of 
the  proposed  rule.  AU  comments 
submitted  wiU  be  svaiMtle,  both  before 


and  after  the  closing  date  for  c(»nments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Conunents  to 
Docket  Number  94-NM-173-AD."  The 
postcard  will  be  date  stamped  and  . 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Transport  Airplane  Directorate. 
ANM-103,  Attention:  Rules  Docket  No. 
94-NM-173-AD,  1601  Lind  Avenue. 
SW..  Renton,  Washington  98055-4056. 

Discussion 

On  February  18. 1994.  the  FAA  issued 
AD  94-05-03,  amendment  39-8841  (59 
FR  9400,  February  28,  1994),  applicable 
to  certain  Jetstream  Model  ATP 
airplanes,  to  require  daily  and/or  pre- 
flight  cleaning  and  detailed  visual 
insp>ections  to  detect  damage  or 
discoloration  of  the  main  wheel  hub 
caps  and  of  the  outer  side  of  each 
inflation  valve  side  hubs  on  the  main 
landing  gear  (MLG)  wheels.  That 
amendment  also  requires  replacement  of 
the  damaged  or  discolored  MLG  wheel 
assembly  and  bearings  with  a 
serviceable  wheel  assembly  and 
bearings.  That  action  was  prompted  by 
reports  of  failure  of  the  MLX5  wheel 
bearings.  The  requirements  of  that  AD 
are  intended  to  prevent  detachment  of  a 
MLG  wheel  from  the  airplane. 

Since  the  issuance  of  mat  AD, 
Jetstream  has  issued  Revision  3  of 
Service  Bulletin  ATP-32-48.  dated  July 
15,  1994.  The  daily  cleaning  and 
detailed  visual  inspection,  and  pre- 
flight  detailed  visual  inspection 
procedures  described  in  this  revision 
are  essentially  identical  to  those 
de8crit)ed  in  Revision  1  of  the  service 
bulletin  (which  was  referenced  ia  AD 
94-05-83  as  the  appropriate  soiuce  of 
service  information).  For  certain 
airplanes  Revision  3  of  the  service 
bulletin  describes  procedures  for 
performing  aa  additional  intermediate 
detailed  visual  inspection,  in  lieu  of  the 
pre-fUght  insp»ection.  This  intermediate 
inspection  would  detect  damage 
(including  blistering  or  flaking  of  the 
paint)  or  heat  discoloration  of  the  wheel 
hub  cap  and  the  outer  side  of  each 
inflation  valve  side  hub  on  the  MLG 
wheels. 


Jetstream  has  also  issued  Service 
Bulletin  ATP-32-51-35296A,  dated 
May  12, 1994,  which  describes 
procedures  for  modification  of  the  MLG. 
This  modification  involves  drilling  two 
additional  locking  holes  in  each  axle. 
This  modification  will  reduce  the  axial 
movement  between  the  locking 
positions  to  provide  a  closer  control  of 
the  wheel  bearing  preload. 

Additionally,  Jetstream  issued  Service 
Bulletin  ATP-32-53-35294A  (including 
Erratum  No.  1).  dated  July  18, 1994,  and 
Revision  2,  dated  January  13. 1995, 
which  describe  procediu^s  for 
modification  of  certain  wheels  on  the 
MLG.  This  modification  involves 
removing  the  existing  valve  side  half 
hub  assembly  of  the  wheel  and 
installing  a  new  valve  side  half  hub 
assembly,  which  is  capable  of  accepting 
a  new  outer  bearing  with  higher  load 
capability. 

Accomplishment  of  these 
modifications  described  in  Service 
Bulletins  ATP-32-51-35296A  and 
ATP-32-53-35294A  would  eliminate 
the  need  for  the  daily,  pre-flight,  and 
daily  intermediate  inspections,  and 
woidd  positively  address  the  luisafe 
condition  identified  as  detachment  of  a 
MLG  wheel  bom  the  airplane. 

The  Civil  Aviation  Authority  (CAA), 
which  is  the  airworthiness  authority  for 
the  United  Kingdom,  has  classified 
these  service  bulletins  as  mandatory  in 
order  to  assiue  the  continued 
airworthiness  of  these  airplanes  in  the 
United  Kingdom. 

This  airplane  model  is  manufactured 
in  the  United  Kingdom  and  is  type 
.  certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
apphcable  bilateral  airworthiness 
agreement.  Piu^uant  to  this  bilateral 
airworthiness  agreement,  the  CAA  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  CAA. 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  an  unsafe  condition  has  bem 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would 
supersede  AD  94-05-03  to  continue  to 
require  daily  cleaning  and  daily/pre- 
flight  detailed  visual  inspections  to 
detect  damage  (including  blistering  or 
flaking  of  the  paint)  or  discoloratian    . 
the  wheel  hub  caps  and  of  the  outer  side 
of  the  inflation  valve  side  hubs  on  the 
MLG  wheels.  The  proposed  AD  would 
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also  require  an  addidonal  daily 
intermediate  detailed  visual  inspection, 
in  lieu  of  the  pre-flight  inspection,  for 
certain  airplanes.  This  intennediate 
inspection  would  detect  damage  or  heat 
discoloration  of  the  wheel  hub  cap  and 
the  outer  side  of  each  inflation  valve 
side  hub  on  the  MLG  wheel. 
Additionally,  the  proposed  AD  would 
require  modification  of  the  MLG,  which 
would  constitute  terminating  action  for 
the  daily,  pre-flight.  daily  intermediate 
inspection  requirements.  The  actions 
would  be  required  to  be  accomplished 
in  accordance  with  the  service  bulletins 
described  previously.  If  any  damage  or 
discoloration  is  found,  the  replacement 
of  the  existing  MLG  wheel  assembly  and 
bearings  with  a  serviceable  wheel 
assembly  and  bearings  would  be 
required  to  be  accomplished  in 
accordance  with  a  method  approved  by 
theFAA. 

The  FAA  estimates  that  10  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD. 

Tne  inspections  that  were  previously 
required  by  AD  94-05-03,  and  would  be 
retained  in  this  proposed  AD,  take 
approximately  2  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour.  Based 
on  these  figures,  the  total  cost  impact  of 
the  inspection  requirement  of  this  AD 
on  U.S.  operators  is  estimated  to  be 
$1,200,  or  $120  per  airplane,  per 
inspection  cycle. 

The  inspections  that  would  be  added 
by  this  proposed  AD  would  take 
approximately  2  work  hours  per 
airplane  to  accomplish  ,  at  an  average 
labor  rate  of  $60  per  work  hour.  Based 
on  these  figiu«s,  the  total  cost  impact  of 
the  inspections  proposed  by  this  AD  on 
U.S.  operators  is  estimated  to  be  $1,200, 
or  $120  per  airplane,  per  inspection 
cycle. 

It  would  take  approximately  11  work 
hours  per  airplane  to  accomplish  the 
proposed  modifications  at  an  average 
labor  rate  of  $60  per  work  hour. 
Required  parts  would  be  supplied  by 
the  manufacturer  at  no  cost  to  the 
operators.  Based  on  these  figures,  the 
total  cost  impact  of  the  modification 
proposed  by  this  AD  on  U.S.  operators 
is  estimated  to  be  $6,6C0,  or  $660  per 
airplane. 

The  total  cost  impact  figures 
discussed  above  are  based  on 
assumptions  that  no  operator  has  yet 
accomplished  any  of  the  proposed 
requirements  of  this  AD  action,  and  that 
no  operator  would  accomplish  those 
actions  in  the  future  if  this  AD  were  not 
adopted. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 


between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rides  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subfects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  purauant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  pan 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIR¥VORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Aulfaorltjr:  49  U.S.C  App.  1354(a).  1421 
and  1423;  49  U.S.C  106(g):  and  14  CFR 
11.89. 

139.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-8841  (59  FR 
9400,  February  28.  1994),  and  by  adding 
a  new  airworthiness  directive  (AD),  to 
read  as  follows: 

Jetstream  Aircraft  Limited  (Formerly  British 
Aerospace  Commeixaal  Aircraft 
Limited):  Docket  94-NM-173-AD. 
Supersedes  AO  94-05-03.  Amendment 
39-8841. 
Applicability:  Model  ATP  airplanes, 
constructor  numbers  2001  through  2063 
inclusive,  certificated  in  any  category. 

Note  1:  This  AO  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 


requirements  of  this  AO  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (d)  to  request  approval 
from  the  FAA.  This  approval  may  address 
either  no  action,  if  the  current  configuration 
eliminates  the  unsafe  condition:  or  different 
actions  necessary  to  address  the  unsafe 
condition  described  in  this  AO.  Such  a 
request  should  include  an  assessment  of  the 
effect  of  the  changed  configuration  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  airplane  bom 
the  applicability  of  this  AO. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  detachment  of  a  main  landing 
gear  (MLG)  wheel  from  the  airplane, 
accomplish  the  following: 

(a)  For  airplanes  on  which  Jetstream 
Modification  35296A  (reference  Jetstream 
Service  Bulletin  ATP-32-51-35296A)  has 
not  been  installed:  Accomplish  paragraphs 
(a)(1)  and  (a)(2)  of  this  AD. 

(1)  Within  24  hours  after  March  15,  1994 
(the  effective  date  of  AO  94-05-03, 
amendment  39-6841),  perform  a  cleaning 
and  a  detailed  visual  inspection  to  detect 
damage  (including  blistering  or  flaking  of  the 
paint)  or  discoloration  of  the  wheel  hub  caps 
and  of  the  outer  side  of  the  inflation  valve 
side  hubs  on  the  MLG  wheels,  in  accordance 
with  paragraph  2.(2)  of  the  Accomplishment 
Instructions  of  Jetstream  Service  Bulletin 
ATP-32-48,  Revision  1,  dated  January  28, 
1994:  or  in  accordance  with  paragraph 
2.A.(2)  of  the  Accomplishment  Instructions 
of  Jetstream  Service  Bulletin  ATP-32-48, 
Revision  3,  dated  July  15,  1994.  Thereafter, 
prior  to  the  first  flight  of  each  day,  repeat  this 
cleaning  and  inspection.  The  cleaning  and 
inspection  must  be  performed  by 
appropriately  certificated  maintenance 
personnel  as  specified  in  section  43.3  of  the 
Federal  Aviation  Regulations  (14  CFR  43.3). 
If  any  damage  or  discoloration  is  found 
during  any  insp)ection  required  by  this 
paragraph,  prior  to  further  flight,  replace  the 
existing  MLG  wheel  assembly  and  bearings 
with  a  serviceable  wheel  assembly  and 
bearings,  in  accordance  with  the  airplane 
maintenance  manual. 

(2)  Following  accomplishment  of  the  initial 
inspection  required  by  paragraph  (a)(1)  of 
this  AO,  prior  to  each  flight,  with  the 
exception  of  the  first  flight  of  each  day, 
p>erform  a  pre-flight  detailed  visual 
inspection  to  detect  damage  (including 
blistering  or  flaking  of  the  paint)  or  heat 
discoloration  of  the  wheel  hub  cap  and  the 
outer  side  of  each  inflation  valve  side  hub  on 
the  MLG  wheels,  in  accordance  with 
paragraph  2.A.(3)  of  the  Accomplishment 
Instructions  of  Jetstream  Service  Bulletin 
ATP-32-48,  Revision  1.  dated  January  28, 
1994;  or  in  accordance  with  paragraph 
2.A.(3)  of  the  Accomplishment  instruction  of 
Jetstream  Service  Bulletin  ATP-32-48, 
Revision  3,  dated  July  15, 1994.  The  pre- 
flight  inspections  must  be  performed  by 
appropriately  certificated  maintenance 
personnel,  as  specified  in  section  43.3.  If  any 
damage  or  discoloration  is  found  during  any 
inspection  required  by  this  paragraph,  prior 
to  hirther  flight,  replace  the  existing  MLG 
wheel  assembly  and  bearings  with  a 


serviceable  wheel  assembly  and  bearings,  in 
accordance  with  the  airplane  maintenance 
manual. 

(b)  For  airplanes  on  which  Jetstream 
Modification  35296A  (reference  Jetstream 
Service  Bulletin  ATP-32-51-35296A)  has 
been  installed:  Accomplish  paragraphs  (b)(1) 
and  (b)(2)  of  this  AO. 

(1)  Within  24  hours  after  the  last 
inspection  p»erformed  in  accordance  with 
paragraph  (a)(1)  of  this  AD,  perform  a 
cleaning  and  a  detailed  visual  inspection  to 
detect  (^mage  (including  blistering  or  flaking 
of  the  paint)  or  discoloration  of  the  wheel 
hub  caps  and  of  the  outer  side  of  the  inflation 
valve  side  hubs  on  the  MLG  wheels,  in 
accordance  with  f>aTagraph  2. Part  B.(2)  of  the 
Accomplishment  Instructions  of  Jetstream 
Service  Bulletin  ATP-32-48,  Revision  3, 
dated  July  15. 1994.  Thereafter,  prior  to  the 
first  flight  of  each  day.  repeat  this  cleaning 
and  Inspection.  The  cleaning  and  inspection 
must  be  performed  by  appropriately 
certificated  maintenance  jjersonnel  as 
specified  in  section  43.3  of  the  Federal 
Aviation  Regulations  (14  CFR  43.3).  If  any 
damage  or  discoloration  is  found  during  any 
inspection  required  by  this  paragraph,  prior 
to  further  flight,  replace  the  existing  MLG 
wheel  assembly  and  l>earings  with  a 
serviceable  wheel  assembly  and  bearings,  in 
accordance  with  the  airplane  maintenance 
manual. 

(2)  Following  accomplishment  of  the  initiail 
inspection  required  by  paragraph  (b)(1)  of 
this  AD,  once  a  day,  perform  an  additional 
intennediate  detailed  visual  inspection  to 
detect  damage  (including  blistering  or  flaking 
of  the  p>aint)  or  heat  discoloration  of  the 
wheel  hub  cap  and  the  outer  side  of  each 
inflation  valve  side  hub  on  the  MLG  wheels, 
in  accordance  with  paragraph  2. Part  B.(3)  of 
the  Accomplishment  Instructions  of 
Jetstream  Service  Bulletin  ATP-32-48, 
Revision  3,  dated  July  15, 1994.  The  once-a- 
day  inspections  must  t>e  performed  by 
appropriately  certificated  maintenance 
personnel,  as  specified  in  14  CFR  43.3.  If  any 
damage  or  discoloration  is  found  during  any 
insfiection  required  by^his  p>aragraph,  prior 
to  fiirther  flight,  replace  the  existing  MLG 
wheel  assembly  and  bearings  with  a 
serviceable  wheel  assembly  and  bearings,  in 
accordance  with  the  airplane  maintenance 
manual. 

(c)  Within  10  months  after  the  effective 
date  of  this  AD,  modify  the  MLG,  in 
accordance  with  Jetstream  Service  Bulletin 
ATP-32-51-35296A  (including  Erratum  No. 
1),  dated  May  12, 1994;  and  Jetstream  Service 
Bulletin  ATP-32-53-35294A.  dated  July  18, 
1994,  or  Revision  2,  dated  January  13, 1995. 
Accomplishment  of  these  modiflcations 
constitutes  terminating  action  for  the  daily 
and  pre-flight  inspection  requirements  of  this 
AD. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  t>e 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 


Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AO 
can  be  accomplished.  Issued  in  Renton, 
Washington,  on  June  6, 1995. 
Darrell  M.  Pederson, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  95-14316  Filed  6-9-95;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  63 

[AD-FRL-S217-4] 
RIN  2060-AO-66 

National  Emission  Standards  for 
Hazardous  Air  Pollutants  for  Butyl 
Rubber  Production,  Epichiorohydrin 
Elastomers  Production,  Ettiytene- 
Propylene  Elastomers  Production, 
Hypalon^^  Production,  Neoprene 
Production,  Nltrile  Butadiene  Rubber 
Production,  Polybutadiene  Rubt>er 
Production,  Polysulfide  Rubber 
Production,  and  Styrene-Butadiene 
Rubber  and  Latex  Production  (Group  1 
Polymers  and  Resins) 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule  and  notice  of 
public  hearing. 

summary:  The  proposed  rule  would 
reduce  emissions  of  hazardous  air 
pollutants  (HAP)  from  existing  and  new 
facilities  that  manufacture  one  or  more 
of  the  following  elastomers:  Butyl 
rubber  (BR),  epichiorohydrin  elastomers 
(EPI),  ethylene-propylene  elastomers 
(EPR),  hypalon*  (HYP),  neoprene 
(NEO).  nitrile  butadiene  rubber  (NBR). 
polybutadiene  rubber  (PBR).  polysulfide 
rubber  (PSR).  and  styrene-butadiene 
rubber  and  latex  (SBR).  The  EPA  is  in 
the  process  of  developing  standards  for 
a  wide  range  of  types  of  polymers  and 
resin  production  facilities.  The 
materials  covered  by  this  proposed  rule 
are  elastomers  used  to  make  a  variety  of 
synthetic  rubber  products  including 
tires,  hoses,  belts,  footwear,  adhesives. 
caulks,  wire  insulation,  seals,  floor  tiles, 
and  latexes.  In  the  production  of 
elastomers,  a  variety  of  HAP  are  used  as 
monomers  or  process  solvents.  The  HAP 
emitted  by  the  facilities  covered  by  this 
proposed  rule  include  n-hexane. 


styrene.  1,3-butadiene.  acrylonitrile, 
methyl  chloride,  hydrogen  chloride, 
carbon  tetrachloride,  chloroprene.  and 
toluene.  Some  of  these  pollutants  are 
considered  to  be  probable  human 
carcinogens  when  inhaled  and  all  can 
cause  toxic  effects  following  exposure. 
The  proposed  rule  is  estimated  to 
reduce  emissions  of  these  pollutants  by 
over  6.500  Mg/yr.  The  emission 
reductions  adiieved  by  these  standards, 
when  combined  with  the  emission 
reductions  achieved  by  other  similar 
standards,  will  achieve  the  primary  goal 
of  the  Clean  Air  Act,  which  is  to 
"enhance  the  quality  of  the  Nation's  air 
resources  so  as  to  promote  the  public 
health  and  welfare  and  the  productive 
capacity  of  its  population." 

The  proposed  rule  implements 
section  112(d)  of  the  Clean  Air  Act 
Amendments  of  1990  (1990 
Amendments),  which  requires  the 
Administrator  to  regulate  emissions  of 
HAP  listed  in  section  112(b)  of  the  1990 
Amendments.  The  intent  of  this  rule  is 
to  protect  the  public  by  requiring  the 
maximum  degree  of  reduction  in 
emissions  of  HAP  from  new  and 
existing  major  sources,  taking  into 
consideration  the  cost  of  achieving  such 
emission  reduction,  and  any  nonair 
quality,  health  and  environmental 
impacts,  and  energy  requirements. 
DATES:  Comments.  Conunents  must  be 
received  on  or  before  August  11. 1995. 

Public  Hearing.  If  anyone  contacts  the 
EPA  requesting  to  speak  at  a  public 
hearing  by  July  3. 1995.  a  public  hearing 
will  be  held  on  July  12. 1995  beginning 
at  10  a.m.  Persons  interested  in 
attending  the  hearing  should  call  Ms. 
Marguerite  Thweatt  at  (919)  541-5607  to 
verify  that  a  hearing  will  be  held. 

Request  to  Speak  at  Hearing.  Persons 
wishing  to  present  oral  testimony  must 
contact  the  EPA  by  June  27, 1995  by 
contacting  Ms.  Marguerite  Thweatt, 
Organic  Chemicals  Group,  (MD-13), 
U.S.  Environmental  Protection  Agency, 
Research  Triangle  Park,  North  Carolina 
27711,  telephone  niunber  (919)  541- 
5607. 

ADDRESSES:  Comments.  Comments 
should  be  submitted  (in  duplicate,  if 
possible)  to:  Air  Docket  Section  (LE- 
131),  Attention:  Docket  No.  A-92-44, 
U.S.  Environmental  Protection  Agency, 
401  M  Street  SW.,  Washington,  DC 
20460.  The  EPA  requests  that  a  separate 
copy  also  be  sent  to  the  contact  person 
listed  below.  The  public  hearing,  if 
required,  will  be  held  at  the  EPA's 
Office  of  Administration  Auditorium, 
Research  Triangle  Park,  North  Carolina. 

The  docket  is  located  at  the  above 
address  in  room  M-1500,  Waterside 
Mall  (ground  floor),  and  may  be 
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inspected  from  8  a.m.  to  4  p.m.,  Monday 
through  Friday;  telephone  number  (202) 
260-7548.  A  reasonable  fee  may  be 
charged  for  copying  docket  materials. 
FOR  FURTHER  INFORMA-nON  CONTACT: 
For  information  concerning  the 
proposed  rule,  contact  Mr.  LesUe  Evans 
at  (919)  541-5410,  Organic  Chemicals 
Group,  Emission  Standards  Division 
(MD-13),  U.  S.  Environmental 
Protection  Agency,  Research  Triangle 
Park.  North  Carolina  27711. 
SUPPLEMENTARY  INFORMATION:  The 
proposed  regulatory  text  and  the 
rationale  for  selection  of  the  different 
components  of  the  standard  are  not 
included  in  this  Federal  Register  notice. 
The  regulatory  text  is  available  in 
Docket  No.  A-92-44,  or  from  the  EPA 
contact  person  designated  in  this  notice. 
The  proposed  regulatory  language  is 
also  available  on  the  Technology 
Transfer  Network  (TTN)  on  the  EPA's 
electronic  bulletin  boards.  The  TTN 
provides  information  and  technology 
exchange  in  various  areas  of  air 
pollution  control.  The  service  is  free, 
except  for  the  cost  of  a  telephone  call. 
Dial  (919)  541-5742  for  up  to  a  14,400 
bps  modem.  If  more  information  on 
TTN  is  needed,  call  the  HELP  line  at 
(919) 541-5384. 

In  addition  to  the  proposed  regulatory 
text,  the  Basis_and  Purpose  Docimient, 
which  contains  the  rationale  for  the 
various  components  of  the  standard,  is 
available  in  the  docket  and  on  the  TTN. 
This  docimient  is  entitled  Hazardous 
Air  Pollutant  emissions  from  Process 
Units  in  the  Elastomer  Manufactiuing 
Industry — Basis  and  Purpose  Document 
for  Proposed  Standards.  May  1995,  and 
has  been  assigned  dociunent  number 
EPA^53-R-95-006a. 

Other  materials  related  to  this 
rulemaking  are  available  for  review  in 
the  docket.  Some  of  these  memoranda 
have  been  compiled  into  a  single 
dociunent,  the  Supplementary 
Information  Document  (SID),  to  allow 
interested  parties  more  convenient 
access  to  the  information.  The  SID  is 
available  in  the  docket  (Docket  No.  A- 
92-44,  Category  U-A),  and  from  the  EPA 
Ubrary  by  calling  (919)  541-2777.  The 
document  is  entitled  Hazardous  Air 
Pollutant  Emissions  from  Process  Units 
in  the  Elastomer  Manufacturing 
Industry — Supplementary  Information 
Document  for  Proposed  Standards,  May 
1995,  and  has  been  assigned  document 
number  EPA^53/R-95-GG5a. 

In  some  cases,  technical  analyses 
conducted  during  the  development  of 


the  Hazardous  Organic  NESHAP,  or 
HON,  were  indirectly  reUed  upon  in  the 
development  of  today's  proposed  rule. 
The  HON  was  promulgated  on  April  22, 
1994  (59  FR  19402),  and  supporting 
information  for  the  HON  is  available  in 
the  Air  Dockets  A-90-19  through  A-90- 
23. 

The  information  presented  in  this 
preamble  is  organized  as  follows: 

I.  List  of  Source  Categories 

n.  A  Summary  of  Considerations  Made  in 

Developing  This  Rule 
m.  Autliority  for  National  Emission 

Standards  for  Hazardous  Air  Pollutants 

(NESHAP)  Decision  Process 

A.  Source  of  Authority  for  NESHAP 
Development 

B.  Criteria  for  Development  of  NESHAP 

IV.  Summary  of  Proposed  Rule 

A.  Source  Categories  to  be  Regulated 

B.  Relationship  to  Other  Rules 
C  Pollutants  to  be  Regulated 

D.  Affected  Emission  Points 

E.  Format  of  the  Standards 

F.  Proposed  Standards 

G.  Recordkeeping  and  Reporting 
Requirements 

V.  Discussion  of  Major  Issues 

VI.  Summary  of  Environmental,  Energy,  Cost, 

and  Economic  Impacts 

A.  Facilities  Affected  by  these  NESHAP 

B.  Primary  Air  Im[>acts 

C  Other  Environmental  Impacts 

D.  Energy  Impacts 

E.  Cost  Impacts 

F.  Economic  Impacts 

Vn.  Administrative  Requirements 

A.  Public  Hearing 

B.  Docket 

C  Executive  Order  12866 

D.  Enhancing  the  Intergovernmental 
Partnership  Under  Executive  Order 
12875 

E.  Paperwork  Reduction  Act 

F.  Regulatory  Flexibility  Act 

G.  Miscellaneous 

I.  List  of  Source  Categories 

Section  112  of  the  1990  Amendments 
requires  that  the  EPA  evaluate  and 
control  emissions  of  HAP.  The  control 
of  HAP  is  achieved  through 
promulgation  of  emission  standards 
under  sections  112(d)  and  112(f)  and 
work  practice  and  equipment  standards 
under  section  112(h)  for  categories  of 
sources  that  emit  HAP.  On  July  16, 
1992,  the  EPA  published  an  initial  list 
of  major  and  area  source  categories  to  be 
regulated,  as  required  under  section 
112(c)  of  the  1990  amendments. 
Included  on  that  list  were  major  sources 
emitting  HAP  from  the  production  of 
BR,  EPI,  EPR,  HYP,  NEO,  NBR,  PBR, 
PSR,  and  SBR.  These  source  categories 
are  combined  under  today's  proposed 
rule  because  of  similarities  in  process 


operations,  emission  characteristics,  and 
control  device  appUcability  and  costs. 
For  the  purpose  of  this  notice,  these 
nine  source  categories  are  collectively 
referred  to  as  elastomer  source 
categories. 

The  EPA  identified  a  total  of  35  plant 
sites  producing  one  of  more  of  the 
elastomers  Usted.  At  eight  plant  sites, 
elastomers  from  two  or  more 
subcategories  are  produced.  For 
example,  at  one  plant  site  there  is  one 
process  producing  EPR  and  another 
process  producing  PBR. 

All  of  the  facilities  considered  in  the 
analysis  supporting  today's  proposed 
rule  are  believed  to  be  major  soiuces 
according  to  the  1990  Amendments 
criterion  of  having  the  potential  to  emit 
10  tons  per  year  of  any  one  HAP  or  25 
tons  per  year  of  combined  HAP.  The 
proposed  rule  would  apply  to  all  major 
sources  that  produce  any  of  the  nine 
types  of  elastomers  identified  in  this 
notice.  Area  sources  would  not  be 
subject  to  this  proposed  rule. 

In  developing  the  background 
information  to  support  the  proposed 
rule,  the  EPA  chose  to  subcategorize 
three  of  the  nine  source  categories  for 
purposes  of  analyzing  the  maximum 
achievable  control  technology  (MACT) 
floors  and  regulatory  alternatives.  A 
fourth  subcategory  was  created  by 
combining  two  processes  that  had 
virtually  identical  facilities,  processes, 
and  HAP  emissions.  Subcategorization 
was  necessary  to  reflect  major  variations 
in  production  methods,  raw  material 
usage  and/or  HAP  emissions  that 
potentially  afiect  the  applicability  of 
controls.  Although  the  resulting  level  of 
the  standard  was  identical  for  many 
subcategories,  note  that  all  technical 
analyses  were  conducted  on  a 
subcategory  basis  to  determine  the 
appropriate  level  of  the  standard.  Table 
1  summarizes  the  subcategories 
developed. 

n.  A  Summary  of  Considerations  Made 
in  Developing  This  Rule 

The  Clean  Air  Act  was  created,  in 
part,  "to  protect  and  enhance  the  quality 
of  the  Nation's  air  resources  so  as  to 
promote  the  pubUc  health  and  welfare 
and  the  productive  capacity  of  its 
population"  (the  ACT,  §  101(b)(l)l.  As 
such,  this  proposed  regulation  would 
protect  the  public  health  by  reducing 
emissions  of  HAP  from  elastomer 
production. 


Table.  i.— Subcategorizathdn  of  Group  I  Polymers 


Source  category 


Butyl  Rut)t>er  — 

Epichlorohydrin  Rubber  (EPI) 

Ethylene  Propylene  Rubtier  (EPR) 

HypakxT*  (HYP)  

Neoprene  (NEO) — 

NHrile  Butadiene  Rubber  

Polysulficte  Rubber  (PSR)  

PolybutacSene  Rubber 

Styrene  Butadiene  Rubber — 


Sutx:ategory 


Butyl  Rubber  (BR) 

HakJbutyl  Rubber  (HBR) 

None - 

None 

None 

None 


Nitrite  Butadtene  Rubber  by  Emulsioo  (NBR) 

Nitrite  Butadtene  Latex  (NBL)  _ 

Mqao  „,,, .••• 

Polybutadtene  Rubber  and  Styrene  Butadtene  Rubber  by  Solu- 
tion (PBR/SBRS). 

Styrene  Butadtene  Rubber  by  Emulsion  (SBRE)  - 

Styrene  Butadtene  Latex  (SBL)  


Number  of 

sources  in 

subcategory 


1 
1 
1 
5 

1 
3 

4 
3 
1 

5 

4 
15 


Pollutants  emitted  by  Polymer  and 
Resin  I  sources  that  are  listed  in  Section 
112(b)(1)  include  n-hexane,  styrene,  1.3- 
butadiene,  acrylonitrile,  methyl 
chloride,  carbon  tetrachloride, 
chloroprene,  and  toluene.  Some  of  these 
pollutants  are  considered  to  be  probable 
human  carcinogens  when  inhaled,  and 
all  can  cause  reversible  and  irreversible 
toxic  effects  following  exposure.  These 
effects  include  respiratory  and  skin 
irritation,  effiects  upon  the  eye,  various 
systemic  effects  including  effiects  upon 
the  liver,  kidney,  heart  and  circulatory 
systems,  neurotoxic  effects,  and  in 
extreme  cases,  death. 

These  effects  vary  in  severity  based  on 
the  level  and  length  of  exposure  and  are 
influenced  by  source-specific 
characteristics  such  as  emission  rates 
and  local  meteorological  conditions. 
Health  impacts  are  also  dependent  on 
multiple  factors  that  affect  human 
variability  such  as  genetics,  age,  health 
status  (e.g.,  presence  of  pre-existing 
disease)  and  lifestyle.  The  EPA  does  not 
have  sufficient  detailed  data  to  conduct 
an  intensive  analysis  to  determine  the 
actual  population  exposures  to  the  HAP 
and  resulting  health  effects  around  these 
facilities.  This  rule  is  technology-based; 
i.e.,  based  on  maximum  achievable 
control  technology.  In  addition,  it  is  not 
a  "significant"  rule  as  defined  by 
Executive  Order  12866,  and  a  benefits 
analysis  is  not  required.  Considering 
these  factors,  the  EPA  chose  not  to 
expend  the  resources  required  to  collect 
additional  data  and  conduct  an 
intensive  health  impacts  analysis. 
Therefore,  the  EPA  does  not  know  the 
extent  to  which  the  adverse  health 
effects  described  above  occur  in  the 
populations  surrounding  these  facilities. 
However,  to  the  extent  the  adverse 
effects  do  occur,  the  proposed  standard 
will  substantially  reduce  emissions  and 


exposures  to  the  level  achievable  with 
MACT. 

Due  to  the  volatility  and  relatively 
low  potential  for  bioaccumulation  of 
these  pollutants,  air  emissions  are  not 
expected  to  deposit  on  land  or  water 
and  cause  subsequent  adverse  health  or 
ecosystem  effects. 

The  alternatives  considered  in  the 
development  of  this  regulation, 
including  those  alternatives  selected  as 
standards  for  new  and  existing 
elastomer  sources,  are  based  on  process 
and  emissions  data  received  frt>m  every 
existing  elastomer  fadUty  known  to  be 
in  of)eration  at  the  time  of  the  initial 
data  collection.  The  EPA  met  with 
industry  several  times  to  discuss  this 
data.  In  addition,  bdlities  and  State 
regulatory  authorities  had  the 
opportunity  to  comment  on  draft 
versions  of  the  regulation  and  to  provide 
additional  information.  Several  facilities 
did  provide  comments;  these  comments 
were  considered,  and  in  some  cases, 
today's  proposed  standards  reflect  these 
comments.  Of  major  concern  to  industry 
were  the  reporting  and  recordkeeping 
burden  and  the  requirements  for 
wastewater  control.  * 

The  proposed  standards  give  existing 
facilities  3  years  from  the  date  of 
promulgation  to  comply.  This  is  the 
maximum  amount  of  time  allowed 
under  the  Clean  Air  Act.  New  sources 
are  required  to  comply  with  the 
standard  upon  start-up.  The  EPA  sees 
no  reason  why  new  facilities  would  not 
be  able  to  comply  with  the  requirements 
of  the  standards  upon  startup.  The 
"number  of  existing  sources  affected  by 
this  rule  is  less  than  50;  therefore,  the 
EPA  does  not  believe  that  required 
retrofits  or  other  actions  cannot  be 
achieved  in  the  time  frame  allotted. 

Included  in  the  proposed  rule  are 
methods  for  determining  initial 


compliance  as  well  as  monitoring, 
recordkeeping,  and  reporting 
requirements.  All  of  these  components 
are  necessary  to  ensure  that  sources  will 
comply  writh  the  standards  both  initially 
and  over  time.  However,  the  EPA  has 
made  every  effort  to  simplify  the 
requirements  in  the  rule.  The  Agency 
has  also  attempted  to  maintain 
consistency  with  existing  regulations  by 
either  incorporating  text  from  existing 
regulations  or  referencing  the 
application  sections,  depending  on 
which  method  would  be  least  confusing 
for  a  given  situation. 

As  described  in  the  Basis  and  Purpose 
document,  regulatcny  alternatives  were 
considered  that  included  a  combination 
of  requirements  equal  to,  and  above,  the 
MACT  floor.  Cost-effectiveness  was  a 
factor  considered  in  evaluating  options 
above  the  floor,  in  cases  where  options 
more  stringent  than  the  floor  were 
selected,  they  were  judged  to  have  a 
reasonable  cost  effectiveness.  For  EPR, 
PBR/SBR  (by  solution),  and  SBR  (by 
emulsion)  the  estimated  cost 
effectiveness  was  found  to  be  relatively 
high  at  the  MACT  floor  level  due  to  the 
requirements  for  process  back-end 
operations.  However,  the  back-end 
provisions  of  the  regulation  contain 
several  options  foi  compUance  that  will 
allow  faciUties  to  select  the  most  cost- 
effective  option  based  on  facility- 
specific  ccmsiderations. 

Representatives  from  other  interested 
EPA  offices  and  programs,  as  well  as 
representatives  from  State  regulatory 
agencies,  are  included  in  the  regulatory 
development  process  as  members  of  the 
Work  Group.  The  Work  Group  is 
involved  in  the  regulatory  development 
process,  and  must  review  and  concur 
with  the  regulation  before  proposal  and 
promulgation.  Therefore,  the  EPA 
beheves  that  the  impUcations  to  other 
EPA  offices  and  programs  have  been 
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adequately  considered  during  the 
development  of  these  standards. 

m.  Authority  for  National  Emission 
Standards  for  Hazardous  Air  Pollutants 
(NESHAP)  Decision  Process 

A.  Source  of  Authority  for  NESHAP 
Development 

Section  112  of  the  1990  Amendments 
gives  the  EPA  the  authority  to  establish 
national  standards  to  reduce  air 
emissions  from  sources  that  emit  one  or 
more  HAP.  Section  112(b)  contains  a  list 
of  HAP  to  be  regulated  by  NESHAP. 
Section  112(c)  directs  the  EPA  to  use 
this  pollutant  Ust  to  develop  and 
publish  a  list  of  source  categories  for 
which  NESHAP  will  be  developed.  The 
EPA  must  list  all  known  source 
categories  and  subcategories  of  "major 
sources"  (defined  below)  that  emit  one 
or  more  of  the  hsted  HAP.  A  major 
source  is  defined  in  section  112(a)  as 
any  stationary  source  or  group  of 
stationary  sources  located  within  a 
contiguous  area  and  imder  common 
control  that  emits  or  has  the  potential  to 
emit  in  the  aggregate,  considering 
controls,  10  tons  per  year  or  more  of  any 
one  HAP  or  25  tons  per  year  or  more  of 
any  combination  of  HAP.  This  list  of 
source  categories  was  published  in  the 
Federal  Register  on  July  16.  1992  (57  PR 
31576)  and  includes  BR.  EPI,  EPR,  HYP, 
NEO,  NBR,  PBR,  PSR.  and  SBR. 

Sources  with  a  potential  to  emit  at  or 
greater  than  major  source  levels  shall 
abide  by  the  provisions  of  this  rule 
unless  they  accept  and  comply  with 
federally  enforceable  limitations  on  that 
potential  which  reduce  their  potential  to 
emit  to  less  than  major  source  levels. 
The  most  common  mechanisms  for 
ensuring  that  these  limitations  are 
federally  enforceable  are  Title  V,  State 
Implementation  Plan  (SIP),  Prevention 
of  Significant  Deterioration  (PSD),  or 
New  Source  Review  (NSR)  permits.  The 
Agency  is  currently  reviewing  what 
other  mechanisms  may  be  available. 

B.  Criteria  for  Development  of  NESHAP 

The  NESHAP  are  to  be  developed  to 
control  HAP  emissions  from  both  new 
and  existing  sources  according  to  the 
statutory  directives  set  out  in  section 
112(d)  of  the  1990  Amendments.  The 
statute  requires  the  standards  to  reflect 
the  maximum  degree  of  reduction  in 
emissions  of  HAP  that  is  achievable  for 
new  or  existing  sources.  This  control 
level  is  referred  to  as  N4ACT.  When  the 
selection  of  MACT  considers  control 
levels  more  stringent  than  the  MACT 
floor  (described  below),  its  selection 
must  reflect  consideration  of  the  cost  of 
achieving  the  emission  reduction,  any 
non-air  quaUty,  health,  and 


environmental  impacts,  and  energy 
requirements. 

The  MACT  floor  is  the  least  stringent 
level  allowed  for  MACT  standards.  For 
new  sources,  the  standards  for  a  source 
category  or  subcategory  "shall  not  be 
less  stringent  than  the  emission  control 
that  is  achieved  in  practice  by  the  best 
controlled  similar  source,  as  determined 
by  the  Administrator"  (section 
112(d)(3)).  Existing  source  standards 
shall  be  no  less  stringent  than  the 
average  emission  limitation  achieved  by 
the  best  performing  12  percent  of  the 
existing  sources  for  categories  and 
subcategories  with  30  or  more  sources 
or  the  average  emission  limitation 
achieved  by  the  best  performing  5 
sources  for  categories  or  subcategories 
with  fewer  than  30  sources  (section 
112(d)(3)).  These  two  minimum  levels 
of  control  define  the  MACT  floor  for 
new  and  existing  sources. 

rV.  Summary  of  Proposed  Standards 

A.  Source  Categories  To  Be  Regulated 

Today's  proposed  standards  would 
regulate  HAP  emissions  from  facilities 
in  one  of  the  12  elastomer  subcategories 
presented  in  Table  1 ,  provided  that  a 
facility  is  a  major  source  or  is  located  at 
a  plant  site  that  is  a  major  source.  For 
the  proposed  rule,  an  affected  source  is 
defined  as  one  of  the  following: 

•  All  HAP  emission  points  at  a  facility 
producing  butyl  rubber  that  are  associated 
with  butyl  rubber  production, 

•  All  HAP  emission  points  at  a  facility 
producing  epichlorohydrin  elastomer  that  are 
associated  with  epichlorohydrin  elastomer 
production, 

•  All  HAP  emission  points  at  a  facility 
producing  ethylene  propylene  rubber  that  are 
associated  with  ethylene  propylene  rubber 
production, 

•  AH  HAP  emission  points  at  a  fecility 
producing  halobutyl  rubber  that  are 
associated  with  halobutyl  rubber  production, 

•  All  HAP  emission  points  at  a  facility 
producing  Hypalon'"^  that  are  associated 
with  HypalonTM  production, 

•  All  HAP  emission  points  at  a  facility 
producing  neoprene  that  are  associated  with 
neoprene  production, 

•  All  HAP  emission  points  at  a  fecility 
producing  nitrile  butadiene  latex  that  are 
associated  with  nitrile  butadiene  latex 
production, 

•  All  HAP  emission  points  at  a  facility 
producing  nitrile  butadiene  rubber  that  are 
associated  with  nitrile  butadiene  rubber 
production, 

•  All  HAP  emission  points  at  a  facility 
producing  polybutadiene  rubber  and/or 
styrene  butadiene  rubber  using  a  solution 
process  that  are  associated  with  production 
of  polybutadiene  rubber  and/or  styrene 
butadiene  rubber  using  a  solution  process, 

•  All  HAP  emission  points  at  a  facility 
producing  polysulfide  rubber  that  are 
associated  with  polysulfide  production. 


•  All  HAP  emission  points  at  a  facility 
producing  styrene  butadiene  latex  that  are 
associated  with  styrene  butadiene  latex 
production,  and 

•  All  HAP  emission  points  at  a  facility 
producing  styrene  butadiene  rubber  using  an 
emulsion  process  that  are  associated  with 
styrene  butadiene  rubber  production  using  an 
emulsion  process. 

hi  addition,  if  a  facility  produces 
elastomer  products  from  more  than  one 
subcategory  in  the  same  equipment, 
then  that  facility  is  a  single  affected 
source. 

The  EPA  is  aware  of  some  polymeric 
resin  and  copolymer  products  that  are 
manufactured  using  similar  chemicals 
and  processes  that  are  in  some  ways 
similar  to  the  processes  used  in  the 
manufacture  of  the  elastomers  covered 
by  today's  proposed  rule.  Several 
styrene  butadiene,  non-elastomer,  resins 
and  copolymers  are  included  in  this 
group.  The  EPA  does  not  intend  for 
today's  proposed  regulation  to  cover  the 
production  of  these  materials,  which  are 
often  high  conversion,  block 
copolymers,  with  different  end  uses 
from  the  elastomers.  However,  the 
development  of  specific  criteria  to 
distinguish  between  elastomers  and 
resins/copolymers  has  proven  to  be 
difficult.  Therefore,  the  EPA  is 
requesting  comments  on  methods  to 
clearly  make  this  distinction. 

B.  Relationship  to  Other  Rules 

Sources  subject  to  the  proposed  rule 
are  also  subject  to  other  existing  rules. 
In  some  cases,  the  proposed  rule 
supersedes  existing  rules  and  affected 
sources  are  no  longer  required  to 
comply  with  the  existing  rule.  In  other 
cases,  there  is  no  conflict  between  the 
existing  rule  and  the  proposed  rule,  and 
in  these  cases,  the  affected  source  must 
comply  with  both  rules. 

Sources  subject  to  the  proposed  rule 
and  subject  to  the  NESHAP  for  Certain 
Processes  Subject  to  the  Negotiated 
Regulation  for  Equipment  Leaks  (40  CFR 
part  63,  subpart  I)  are  required  to 
continue  to  comply  with  subpart  I  until 
the  compUance  date  of  the  proposed 
rule.  After  the  compliance  date  of  the 
proposed  rule,  compliance  with  the 
proposed  rule  will  constitute 
compliance  with  subpart  I. 

Sources  subject  to  the  proposed  rule 
may  have  storage  vessels  subject  to  the 
NSPS  for  Volatile  Organic  Liquid 
.  Storage  Vessels  (40  CFR  part  60,  subpart 
Kb).  After  the  compliance  date  for  the 
proposed  rule,  such  storage  vessels  are 
only  subject  to  the  proposed  rule  and 
are  no  longer  required  to  comply  with 
subpart  Kb. 

Sources  subject  to  the  proposed  rule 
may  have  cooling  towers  subject  to  the 


NESHAP  for  hidustrial  Cooling  Towers 
(40  CFR  part  63,  subpart  Q).  There  is  no 
conflict  between  the  requirements  of 
subpart  Q  and  the  proposed  rule. 
Therefore,  sources  subject  to  both  rules 
must  comply  with  both  rules. 

C.  Pollutants  To  Be  Regulated 

The  source  categories  covered  by  the 
proposed  rule  emit  a  variety  of  HAP. 
The  most  significant  emissions  are  of 
the  following  HAP:  n-hexane,  styrene, 
1,3-butadiene,  acrylonitrile,  methyl 
chloride,  hydrogen  chloride,  carbon 
tetrachloride,  chloroprene,  and  toluene. 
Today's  proposed  standards  would 
regulate  emissions  of  these  compounds, 
as  well  as  all  other  HAP  that  are 
emitted. 

D.  Affected  Emission  Points 
Emissions  bom  the  following  types  of 

emission  points  (i.e.,  emission  source 
types)  are  being  covered  by  the 
proposed  rule:  Storage  vessels,  "front- 
end"  process  vents,  process  "back-end!" 
operations,  equipment  leaks,  and 
wastewater  operations.  The  process 
"front-end"  includes  pre- 
polymerization,  reaction,  stripping,  and 
material  recovery  operations;  and  the 
process  "back-end"  includes  all 
operations  after  stripping 
(predominately  drying  and  finishing). 

E.  Fbrmat  of  the  Standards 

As  discussed  in  more  detail  in  Section 
rV.F,  Proposed  Standards,  the 
Hazardous  Organic  NESHAP  (HON) 
(subparts  F,  G.  and  H  of  40  CFR  part  63) 
and  the  Batch  Processes  Alternative 
Control  Techniques  (ACT)  docmnent 
(EPA  453/R-93-017,  November  1993) 
provided  a  basis  for  selection  of  the 
proposed  formats.  In  most  instances,  the 
format  of  today's  proposed  standards  is 
the  same  as  those  found  in  the  HON  and 
Batch  Processes  ACT.  The  following 
paragraphs  summarize  the  selected 
formats,  including  those  that  are 
different  from  the  HON  and  Batch 
Processes  ACT.  The  formats  and  their 
selection  are  discussed  in  more  detail  in 
the  Basis  and  Purpose  Doounent  for  this 
proposed  regulation. 

For  storage  vessels,  the  format  of 
today's  proposed  standards  is 
dependent  on  the  method  selected  to 
comply  with  the  standards.  If  tank 
improvements  (e.g.,  internal  or  external 
floating  roofs  with  proper  seals  and 
fittings)  are  selected,  the  format  is  a 
combination  of  design,  equipment,  work 
practice,  and  operational  standards.  If  a 


closed  vent  system  and  control  device 
are  selected,  the  format  is  a  combination 
of  design  and  equipment  standards. 

For  front-end  process  vents,  the 
format  of  today's  proposed  standards  is 
also  dependent  on  the  method  selected 
to  comply  with  the  standards.  If  a  flare 
is  selected,  the  format  is  a  combination 
of  equipment  and  operating 
specifications.  If  a  control  device  other 
than  a  flare  is  used,  the  formats  are  a 
percent  reduction  and  an  outlet 
concentration. 

For  back-end  process  emissions, 
today's  proposed  standtutls  are  limits  on 
the  amount  of  residual  HAP  in  the  raw 
polymer  product  being  fed  to  the  back- 
end  operation,  in  units  of  weight  of  HAP 
per  weight  of  crumb  rubber  dry  weight 
or  latex.  The  format  of  today's  proposed 
standards  are  dependent  on  the  method 
selected  to  comply  with  the  standards. 
If  sampling  is  the  method  selected,  the 
format  is  a  weekly  weighted  average 
HAP  content  of  all  polymer  processed  in 
the  stripping  operations.  The  EPA  is 
proposing  test  methods  to  determine 
residual  HAP  elsewhere  in  today's 
Federal  Register.  If  add-on  control  is 
selected,  the  format  is  the  reduction  of 
HAP  emissions  to  a  level  that  would  be 
equivalent  to  the  emission  reduction 
that  would  be  achieved  using  stripping. 

For  equipment  leaks,  today's 
proposed  standards  incorporate  several 
formats:  Equipment,  design,  base 
performance  levels  (e.g..  maximum 
allowable  percent  lealdng  valves),  work 
practices,  and  operational  practices. 
Different  formats  are  necessary  for 
different  types  of  equipment,  because  of 
the  nature  of  the  equipment,  available 
control  techniques,  and  applicability  of 
the  measurement  method.  In  addition,  a 
work  practice  standard  is  adopted  for 
equipment  leaks  resulting  in  the 
emission  of  HAP  from  cooling  towers  at 
all  facilities  producing  a  Usted 
elastomer.  This  standard  requires  a  leak 
detection  and  repair  program  to  detect 
and  repair  leaks  of  HAP  into  cooling 
tower  water. 

For  wastewater  streams  requiring 
control,  today's  proposed  standards 
incorporate  several  formats:  Equipment, 
operational,  work  practice,  and 
emission  standards.  The  particular 
format  selected  depends  on  which 
portion  of  the  wastewater  stream  is 
involved.  For  transport  and  handling 
equipment,  the  selected  format  is  a 
combination  of  equipment  standards 
and  worit  practices.  For  the  reduction  of 


HAP  from  the  wastewater  stream  itself, 
several  alternative  formats  are  included, 
including  five  alternative  numerical 
emission  limit  formats  (overall  percent 
reduction  for  total  volatile  organic  HAP 
(VOHAP),  individual  HAP  percent 
reduction,  effluent  concentration  limit 
for  total  VOHAP.  individual  VOHAP 
effluent  concentration  limits,  and  mass 
removal  for  HAP)  and  equipment  design 
and  operation  standard  for  a  steam 
stripper.  For  vapor  recovery  and    * 
destruction  devices  other  than  flares, 
the  format  is  a  weight  percent  reduction. 
For  flares,  the  format  is  a  combination 
of  equipment  and  operating 
specifications. 

F.  Proposed  Standards 

The  standards  being  proposed  for 
storage  vessels,  continuous  front-end 
process  vents,  equipment  leaks,  and 
wastewater  are  the  same  as  those 
promulgated  for  the  corresponding 
emission  source  types  at  facilities 
subject  to  the  HON.  Also  included  are 
standards  for  two  emission  soiutx  types 
not  covered  by  the  HON,  batch  front- 
end  process  vents  and  process  back-end 
operations.  The  batch  front-end  process 
vent  applicability  and  control 
requirements  are  based  on  the  approach 
described  in  the  Batch  Processes  ACT. 
The  standards  being  proposed  today  for 
process  back-end  emissions  are 
primarily  based  on  State  permit 
conditions  that  restrict  the  amount  of 
residual  HAP  in  the  raw  polymer 
product  that  is  sent  to  the  back-end 
operations. 

Tables  2  and  3  summarize  the  level  of 
control  being  proposed  for  new  and 
existing  sources,  respectively.  Where 
the  level  of  control  is  the  same  as  the 
HON  for  storage  vessels,  equipment 
leaks,  and  wastewater,  this  is  indicated 
in  the  table  as  "HON."  When  "HON/ 
ACT"  is  used  in  the  Uble,  the  level  of 
control  for  continuous  front-end  process 
vents  is  equal  to  the  HON  level  of 
control,  and  the  level  of  control  for 
batch  front-end  process  vents  is  equal  to 
the  90  percent  control  level  frtjm  the 
Batch  Processes  ACT.  The  following 
sections  describe  today's  proposed 
standards  in  more  detail,  by  emission 
source  type.  The  rationale  on  which 
regulatory  components  are  based  is 
summarized  in  the  Basis  and  Purpose 
Document,  which  is  available  as 
described  in  the  introductory  material  of 
this  Preamble. 
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Level  of  proposed  starxlard* 

Subcategory 

Storage 

Front-«rxJ  process 
vents 

Back-end  proc- 
ess emisstons 

Wastewater 

Equipment 
leaks 

Br.HBR _ 

EPI,  HYP,  NEO,  NBL,  NBR.  PSR,  SBL 

EPR,  PBR/SBRS,S8RE _ 

HON 

HON 
HON 

HON/ACT,"  exempt- 
ing halogenated 
vent  streams  corv 
trolled  by  flare  of 
boiler  before 
porposal  date. 

HON/ACT  

HON/ACT  

No  control  

No  control  

MACT  floor  re- 
sidual HAP 
Nmit. 

NON 

HON 
HON 

HON 

HON 
HON 

•  HON — the  level  of  the  standard  is  equivalent  to  existing  source  provisions  of  subpart  G  of  40  CFR  63  for  storage  and  wastewater,  arxj  sub- 
part H  of  40  CFR  63  for  equipment  leaks. 

»  HON/ACT — the  level  of  the  standard  for  continuous  front-end  process  vents  is  equal  to  the  existir>g  source  process  vent  provisions  in  suispart 
G  of  40  CFR  63,  and  the  level  of  the  standard  for  batch  frorrt-end  process  vents  is  equal  to  the  90  percent  control  level  from  the  Batch  Proc- 
esses ACT. 

Table  3.— Summary  of  Proposed  Standards  For  New  Sources 


Level  of  starxiard 

Subcategory 

Storage 

Frorrt-end  process 
verrts 

Back-end  proc- 
ess emissions 

Wastewater 

Equipment 
leaks 

BR,  EPI,  HBR,  HYP,  NEO,  NBL,  NBR,  SBL 

New  source 

HON*. 
New  source 

HON. 

New  source  HON/ 

ACT". 
New  source  HON/ 

ACT. 

New  source 

HON. 
New  source 

HON. 

New  source 

EPR,  PBR/SBRS,  SBRE -... 

New  source  floor 
residual  HAP 
ymiL 

HON. 
New  source 
HON. 

•  HOfM — Vt>e  level  of  the  standard  is  equivalent  to  new  source  proviskins  of  subpart  G  of  40  CFR  63  for  storage  and  wastewater,  and  sutipart  H 
of  40  CFR  63  for  equipment  leaks. 

"  HOt^ACT— the  level  of  the  standard  for  continuous  front-erxJ  process  vents  is  equal  to  the  new  source  process  vent  provisior«  in  subpart  G 
of  40  CFR  63,  arxf  the  level  of  the  starxjard  for  batch  front-erxJ  process  vents  is  equal  to  the  90  percent  control  level  from  the  Batch  Processes 
ACT. 


1.  Storage  Vessels 

For  all  subcategories,  the  storage 
vessel  requirements  are  identical  to  the 
HON  storage  vessel  requirements  in 
subpart  G.  A  storage  vessel  means  a  tank 
or  other  vessel  that  is  associated  with  an 
elastomer  product  process  unit  and  that 
stores  a  liquid  containing  one  or  more 
organic  HAP.  The  proposed  rule 
specifies  assignment  procedures  for 
determining  whether  a  storage  vessel  is 
associated  with  an  elastomer  product 
process  unit.  The  storage  vessel 
provisions  do  not  apply  to  the 
following:  (1)  Vessels  permanently 
attached  to  motor  vehicles,  (2)  pressure 
vessels  designed  to  operate  in  excess  of 
204.9  kpa  (29.7  psia),  (3)  vessels  with 
capacities  smaller  than  38  m^  (10,000 
gal),  (4)  wastewater  tanks,  and  (5) 
vessels  storing  liquids  that  contain 
organic  HAP  only  as  impurities.  An 
impurity  is  produced  coincidentally 
with  another  chemical  substance  and  is 
processed,  used,  or  distributed  with  it. 

In  addition  to  those  vessels  that  do 
not  meet  the  definition  of  storage 
vessels,  today's  proposed  standards 
exempt  certain  storage  vessels 
containing  latex.  Specifically,  storage 


vessels  conteuning  a  latex,  located 
downstream  of  the  stripping  operations, 
are  exempt  from  the  storage  vessel 
requirements  of  the  proposed  rule. 

The  owner  or  operator  must 
determine  whether  a  storage  vessel  is 
Group  1  or  Group  2;  Group  1  storage 
vessels  require  control.  The  criteria  for 
determining  whether  a  storage  vessel  is 
Group  1  or  Group  2  are  shown  in  Table 
4,  and  are  the  same  as  the  HON  criteria. 

Table  4.— Group  1  Storage  Vessel 
Criteria 


Vessel  Capacity  (cubic  me- 
ters) 

Vapor  Pres- 
sure* 

Existing  sources 

75  5  capacity  <  151  

151  S  capacity  ....'. 

>13.1 
i52 

New  sources 

38  <  capacity  <  151  

151  ^capa<% 

213.1 
20.7 

•Maximum  true  vapor  pressure  of  total  or- 
gans HAP  at  storage  terDperature. 

The  storage  provisions  require  that 
one  of  the  following  control  systems  be 
applied  to  Group  1  storage  vessels:  (1) 
An  internal  floating  roof  with  proper 


seals  and  fittings:  (2)  an  external  floating 
roof  with  proper  seals  and  fittings;  (3) 
an  external  floating  roof  converted  to  an 
internal  floating  roof  with  proper  seals 
and  fittings;  or  (4)  a  closed  vent  system 
with  a  95-percent  efficient  control 
device.  The  storage  provisions  give 
details  on  the  types  of  seals  and  fittings 
required.  Monitoring  and  compliance 
provisions  include  periodic  visual 
inspections  of  vessels,  roof  seals,  and 
fittings,  as  well  as  internal  inspections. 
If  a  closed  vent  system  and  control 
device  is  used,  the  owner  or  operator 
must  establish  appropriate  monitoring 
procedures.  Reports  and  records  of 
inspections,  repairs,  and  other 
information  necessary  to  determine 
compliance  are  also  required  by  the 
storage  provisions.  No  controls  are 
required  for  Group  2  storage  vessels. 

2.  Front-End  Process  Vents 

There  are  separate  provisions  in  the 
proposed  rule  for  front-end  process 
vents  that  originate  from  unit  operations 
operated  in  a  continuous  mode,  and 
those  from  unit  operations  operated  in 
a  batch  mode.  An  affected  source  could 
be  subject  to  both  the  continuous  and 


batch  front-end  process  vent  provisions 
if  front-end  operations  at  an  elastomer 
production  process  unit  consist  of  a 
combination  of  continuous  and  batch 
xmit  operations.  The  continuous 
provisions  would  be  applied  to  those 
vents  from  continuous  imit  operations, 
and  the  batch  provisions  to  vents  from 
batch  unit  operations. 

a.  Continuous  Front-End  Process 
Vents.  The  provisions  in  the  proposed 
rule  for  continuous  front-end  process 
vents  are  the  same  as  the  HON  process 
vent  provisions  in  subpart  G. 
Continuous  front-end  process  vents  are 
gas  streams  that  originate  from 
continuously  operated  units  in  the 
front-end  of  an  elastomer  process,  and 
include  gas  streams  discharged  directly 
to  the  atmosphere  and  gas  streams 
discharged  to  the  atmosphere  after 
diversion  through  a  product  recovery 
device.  The  continuous  front-end 
process  vent  provisions  apply  only  to 
vents  that  emit  gas  streams  containing 
more  than  0.005  weight-percent  HAP. 

A  Group  1  continuous  front-end 
process  vent  is  defined  as  a  continuous 
front-end  process  vent  with  a  flow  rate 
greater  than  or  equal  to  0.005  scmm,  an 
organic  HAP  concentration  greater  than 
or  equal  to  50  ppmv,  and  a  total 
resource  effectiveness  (TRE)  index  value 
less  than  or  equal  to  1.0.  The  continuous 
front-end  process  vent  provisions 
require  the  owner  or  operator  of  a  Group 

1  continuous  front-end  process  vent 
stream  to:  (1)  Reduce  the  emissions  of 
organic  HAP  using  a  flare;  (2)  reduce 
emissions  of  organic  HAP  by  98  weight- 
percent  or  to  a  concentration  of  20 
ppmv  or  less;  or  (3)  achieve  and 
maintain  a  TRE  index  above  1. 
Performance  test  provisions  are 
Included  for  Group  1  continuous  bont- 
end  process  vents  to  verify  that  the 
control  device  achieves  the  required 
performance. 

The  organic  HAP  reduction  is  based 
on  the  level  of  ccmtrol  achieved  by  the 
reference  control  technology.  Ckoup  2 
continuous  front-end  process  vent 
streams  with  TRE  index  values  between 
1.0  and  4.0  are  required  to  monitor 
those  process  vent  streams  to  ensure 
&oee  streams  do  not  become  Group  1 , 
which  require  control. 

The  owner  ot  operator  can  calculate  a 
TRE  index  value  to  detennlne  wheAer 
each  process  vmt  is  a  (koup  1  or  Group 

2  continuous  froat-end  process  vent,  or 
the  owner  or  operator  can  elect  to 
comply  directly  with  the  control 
requirements  without  calculating  the 
TKE  index.  The  TRE  index  value  is 
determined  aftN  the  final  recovery 
device  in  Ae  process  or  {Mior  to  venting 
to  the  atmosphere.  The  TRE  calculatien 
invcHves  an  emissions  test  or 


engineering  assessment  and  use  of  the 
TRE  equations  in  §  63 . 1 1 5  of  subpart  G. 

The  rule  encourages  pollution 
prevention  through  product  recovery 
because  an  owner  or  operator  of  a  Group 
1  continuous  front-end  process  vent 
may  add  recovery  devices  or  otherwise 
reduce  emissions  to  the  extent  that  the 
TRE  becomes  greater  than  1.0  and  the 
Group  1  continuous  front-end  process 
vent  becomes  a  Group  2  continuous 
&x)nt-end  process  vent. 

Group  1  halogenated  streams 
controlled  using  a  combustion  device 
must  vent  the  emissions  from  the 
combustor  to  an  add  gas  scrubber  or 
other  device  to  limit  emissions  of 
halogens  prior  to  venting  to  the 
atmosphere.  The  control  device  must 
reduce  the  overall  emissions  of 
hydrogen  halides  and  halogens  by  99 
percent  or  reduce  the  outlet  mass 
emission  rate  of  total  hydrogen  halides 
and  halogens  to  less  than  0.45  kg/hr. 
The  proposed  rule  exempts  certain 
halogenated  process  vent  streams  from 
the  requirement  to  control  the  halogens 
at  the  exit  from  a  combustion  device. 
Specifically,  halogenated  continuous 
front-end  process  vents  at  affected 
sources  producing  butyl  or  halobutyl 
rubber  are  exempt  &T)m  the 
requirements  to  control  hydrogen 
halides  and  halogens  from  the  outlet  of 
combustion  devices.  However,  the 
proposed  rule  requires  that  these  vent 
streams  be  controlled  in  accordance 
with  the  other  Group  1  requirements  for 
continuous  front-end  process  vents. 

Monitoring,  reporting,  and 
recordkeeping  provisions  necessary  to 
demonstrate  compliance  are  also 
included  in  the  continuous  front-end 
process  vent  provisions.  Compliance 
with  the  monitoring  provisions  is  based 
on  a  comparison  of  daily  average 
monitored  values  to  enforceable 
parameter  "levels"  establi^ed  by  the 
owner  or  operator.  A  difference  in  the 
proposed  rule  and  the  HON  is  that  the 
procediire  for  determining  the 
enforceable  par^eter  monitoring  level 
for  continuous  process  vents  is  both 
more  specific  and  restrictive  than  that  in 
subpart  G.  Subpart  G  allows  the  use  of 
engieeeiing  assessments  and 
manufacturers'  recommendations  in 
establishing  the  enforce^le  level,  while 
the  proposed  rule  would  require  that  the 
level  be  established  entirely  based  on 
the  ntcmltorlng  conducted  during  the 
compliance  test.  The  level  is  established 
as  the  average  of  the  maximum  (or 
minimum)  monitored  point  values  for 
the  three  test  rims.  That  is.  if  the 
operating  parameter  to  be  establi^ed  is 
a  maximum,  the  value  of  the  parameter 
shall  be  the  average  of  the  maximum 
values  from  each  of  the  three  test  nms. 


Likewise,  if  the  operating  parameter  to 
be  established  is  a  minimum,  the  value 
of  the  parameter  shall  be  the  average  of 
the  minimiun  values  from  each  of  the 
three  test  runs. 

b.  Batch  Front-End  Process  Vents. 
Process  vents  that  include  gas  streams 
originating  from  batch  unit  operations 
in  the  front-end  of  an  elastomer  product 
process  imit  are  subject  to  the  batch 
front-end  process  vent  provisions  of  the 
proposed  rule.  Consistent  with 
provisions  in  the  proposed  rule  for  other 
emission  source  types,  batch  front-end 
^^awocess  vents  are  classified  as  Group  1 
•   orGroup  2,  with  control  being  required 
forProup  1  batch  front-end  process 
vents. 

An  Important  aspect  of  the  batch 
front-end  process  vent  provisions  is  that 
applicability  is  on  an  individual  vent 
basis.  All  batch  emission  episodes  that 
are  emitted  to  the  atmosphere  through 
the  vent  are  to  be  considered  in  the 
group  determination.  The  proposed  rule 
does  not  require  that  emissions  from 
similar  batch  unit  operations  emitted 
from  different  vents  be  combined  for 
applicabihty  determinations.  In  other 
words,  if  a  process  included  four  batch 
reactore,  and  each  reactor  had  a 
dedicated  vent  to  the  atmosphere, 
applicability  would  be  determined  for 
each  reactor. 

The  applicability  criteria  of  the  batch 
front-end  process  vent  provisions  are 
from  the  Batch  Processes  ACT,  and  are 
based  on  volatility  and  annual 
emissions  of  the  HAP  emitted  from  the 
vent,  and  the  average  flow  rate  of  the 
vent  stream.  The  vent  stream 
characteristics  are  determined  at  the  exit 
from  the  batch  unit  operation  before  any 
emission  control  or  recovery  device. 
The  proposed  rule  specifies  that  reflux 
condensers,  condensers  recovering 
monomer  or  solvent  from  a  batch 
stripping  operation,  and  condensers 
recovering  monomer  or  solvent  from  a 
batch  distillation  operation  are 
considered  part  of  the  unit  operation. 
Therefore,  the  batch  frtmt-end  process 
vent  applicability  criteria  would  be 
applied  after  these  condensers. 

The  first  step  in  the  applicability 
determination  is  to  calculate  the  annual 
HAP  emissions.  Annual  HAP  emissions 
may  be  calculated  using  equations 
contained  in  the  regulation  (which  are 
from  the  Batch  Processes  ACT)  and/or 
testing.  Engineering  assessment  may 
also  b«  used  if  the  equations  are  not 
appropriate  and  testing  is  not  feasible. 
Batch  front-end  process  vents  with 
annual  HAP  emissions  less  than  225 
kilograms  per  year  are  exempt  from  all 
batch  front-end  process  v«it 
requirements,  other  than  the 
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requirement  to  estimate  annual  HAP 
emissions. 

All  batch  front-end  process  vents  with 
annual  emissions  greater  than  225 
kilograms  per  year  are  required  to 
determine  the  volatility  class  of  the 
vent.  The  volatility  class  of  the  batch 
front-end  process  vent  is  based  on  the 
weighted  average  vapor  pressure  of  HAP 
emitted  annually  from  the  vent.  There 
are  three  volatihty  classes — low, 
medium,  and  high,  which  are  shown  in 
Tables. 

Table  5.— Batch  Front-End 
Process  vent  volatility  Classes 


Vent  volatility  class 


low  

moderate . 
high 


WAVP* 
kjiopascals 


<10 

10Svp<20 

>20 


•Weighted  average  vapor  pressure  of  batch 
front-ervj  process  vent 

There  are  two  tiers  of  Group  2  batch 
front-end  process  vents.  First,  if  the 
annual  HAP  emissions  of  a  vent  are 
below  specitied  cutoff  levels,  the  batch 
front-end  process  vent  is  classified  as  a 
Group  2  vent,  and  a  batch  cycle 
limitation  must  be  established 
(discussed  below).  These  cutoff 
emission  levels  are  11.800  kilograms 
HAP  per  year  for  low  volatility  vents, 
7,300  kilograms  HAP  per  year  for 
medium  volatility  vents,  and  10,500 
kilograms  HAP  per  year  for  high 
volatility  vents. 

If  annual  HAP  emissions  are  greater 
than  the  cutoff  emission  levels  specified 
above,  the  owner  must  determine  the 
annual  average  flow  rate  of  the  batch 
frt)nt-end  process  vent,  and  the  "cutoff 
flow  rate"  using  the  equation  in  the 
proposed  rule  for  the  appropriate 
volatility  class.  The  Group  1/Group  2 
classification  is  then  based  on  a 
comparison  between  the  actual  annual 
average  flow  rate,  and  the  cutoff  flow 
rate.  If  the  actual  flowrate  is  less  than 
the  calculated  cutoff  flowrate,  then  the 
batch  process  vent  is  a  Group  1  vent 
under  today's  proposed  standards,  and 
control  is  required.  If  the  actual  flowrate 
is  greater  than  the  calculated  cutoff 
flowrate,  then  the  batch  process  vent  is 
a  Group  2  batch  front-end  process  vent, 
and  the  owner  or  operator  must 
establish  a  batch  cycle  limitation. 

Owners  and  operators  of  Group  2 
batch  front-end  process  vents  must 
establish  a  batch  cycle  limitation  that 
ensures  that  HAP  emissions  &t)m  the 
vent  do  not  increase  to  a  level  that 
would  make  the  batch  front-end  process 
vent  Group  1.  The  batch  cycle  limitation 
is  an  enforceable  restriction  on  the 
number  of  batch  cycles  that  can  be 


performed  in  a  year.  An  owner  or 
operator  has  two  choices  regarding  the 
level  of  the  batch  cycle  limitation.  The 
limitation  may  be  set  to  maintain 
emissions  below  the  annual  emission 
cutoff  levels  listed  above,  or  the 
limitation  may  be  set  to  ensure  that 
annual  emissions  do  not  increase  to  a 
level  that  makes  the  calculated  cutoff 
flow  rate  increase  beyond  the  actual 
annual  average  flow  rate.  The  advantage 
to  the  first  option  is  that  the  owner  or 
operator  would  not  be  required  to 
determine  the  annual  average  flow  rate 
of  the  vent.  A  batch  cycle  limitation 
does  not  limit  production  to  any 
previous  production  level,  but  is  based 
on  the  number  of  cycles  necessary  to 
exceed  one  of  the  two  batch  front-end  . 
process  vent  applicability  criteria 
discussed  above. 

The  batch  front -end  process  vent 
provisions  require  the  owner  or  operator 
of  a  Group  1  batch  front-end  process 
vent  stream  to:  (1)  Reduce  the  emissions 
of  organic  HAP  using  a  flare  or  (2) 
reduce  emissions  of  organic  HAP  by  90 
weight-percent  over  each  batch  cycle 
using  a  control  or  recovery  device.  If  a 
halogenated  batch  vent  stream  (defined 
as  a  vent  that  has  a  mass  emission  rate 
of  halogen  atoms  in  organic  compoiuids 
of  3,750  kilograms  per  year  or  greater) 
is  sent  to  a  combustion  device,  the 
outlet  stream  must  be  controlled  to 
reduce  emissions  of  hydrogen  halides 
and  halogens  by  99  percent. 

Control  could  be  achieved  at  varying 
levels  for  different  emission  episodes  as 
long  as  the  required  level  of  control  for 
the  batch  cycle  was  achieved.  The 
owner  or  operator  could  even  elect  to 
control  some  emission  episodes  and  by- 
pass control  for  others.  Performance  test 
provisions  are  included  for  Group  1 
batch  front-end  process  vents  to  verify 
that  the  control  device  achieves  the 
required  performance. 

Monitoring,  reporting,  and 
recordkeeping  provisions  necessary  to 
demonstrate  compliance  are  also 
included  in  the  batch  front-end  process 
vent  provisions.  These  provisions  are 
modeled  after  the  analogous  continuous 
process  vent  provisions  in  the  HON. 
CompUance  with  the  monitoring 
provisions  is  based  on  a  comparison  of 
batch  cycle  daily  average  monitored 
values  to  enforceable  parameter 
monitoring  levels  established  by  the 
owner  or  operator. 

The  proposed  provisions  for  batch 
front-end  process  vents  contain  three 
conditions  that  can  greatly  simplify 
compliance.  First,  an  owner  or  operator 
can  control  a  batch  front-end  process 
vent  in  accordance  with  the  Group  1 
batch  front-end  process  vent 
requirements  and  bypass  the 


applicability  determination.  Second,  if  a 
batch  front-end  process  vent  is 
combined  with  a  continuous  vent 
stream  before  a  recovery  or  control 
device,  the  owner  or  operator  is  exempt 
from  all  batch  front-end  process  vent 
requirements.  However,  applicability 
determinations,  tests,  etc.  for  the 
continuous  vent  must  be  conducted  at 
conditions  when  the  addition  of  the 
batch  vent  streams  makes  the  HAP 
concentration  in  the  combined  stream 
greatest.  Finally,  if  batch  front-end 
process  vents  combined  to  create  a 
"continuous"  flow  to  a  control  or 
recovery  device,  the  less  compUcated 
continuous  process  vent  monitoring 
requirements  are  used. 

3.  Process  Back-End  Operations 

Process  back-end  operations  include 
all  operations  at  an  elastomer  product 
process  unit  that  occur  after  the 
stripping  operations.  These  operations 
include,  but  are  not  limited  to,  filtering, 
drying,  separating,  and  other  finishing 
operations,  as  well  as  product  storage. 

The  back-end  process  provisions 
contain  residual  HAP  limitations  for 
three  subcategories:  Ethylene  propylene 
rubber  (EPR),  polybutadiene  rubbiBr  and/ 
or  styrene  butadiene  rubber  by  solution 
(PBR/SBRS),  and  styrene  butadiene 
rubber  by  emulsion  (SBRE).  The 
hmitations  for  EPR  and  PBR/SBRS  are 
in  units  of  kilograms  HAP  per  megagram 
of  crumb  rubber  dry  weight  (crumb 
rubber  dry  weight  means  the  weight  of 
the  polymer,  minus  the  weight  of  water, 
residual  organics.  carbon  black,  and 
extender  oils),  and  the  limitation  for 
SBRE  is  in  units  of  kilogram  HAP  per 
megagram  latex.  The  limitation  is  a 
weekly  average  weighted  based  on  the 
weight  of  rubber  or  latex  processed  in 
the  stripper.  Two  methods  of 
compliance  are  available:  (1)  Stripping 
the  polymer  to  remove  the  residual  HAP 
to  the  levels  in  the  standards,  on  a 
weekly  weighted  average  basis,  or  (2) 
reducing  emissions  using  add-on 
control  to  a  level  equivalent  to  the  level 
that  vvould  be  achieved  if  stripping  was 
used. 

a.  Compliance  Using  Stripping 
Technology.  If  stripping  is  the  method 
of  compliance  selected,  the  proposed 
rule  allows  two  options  for 
demonstrating  compliance:  By  sampling 
and  by  monitoring  stripper  operating 
parameters.  If  compliance  is 
demonstrated  by  sampling,  samples  of 
the  stripped  wet  cnunb  or  stripped  latex 
must  be  taken  inunediately  after  the 
stripper  and  analyzed  to  determine  the 
residual  HAP  content.  The  EPA  is 
specifically  requesting  comments  on  the 
safety  aspects  associated  with  the 


sampling  location  of  the  wet  crumb  or 
stripped  latex. 

A  sample  must  be  taken  once  per 
grade  per  day  or  once  per  batch  per  day. 
The  sample  must  be  analyzed  to 
determine  the  residual  HAP  content, 
and  the  corresponding  weight  of  rubber 
or  latex  processed  in  the  stripper  must 
be  recorded.  This  information  is  then 
used  to  calculate  a  weekly  weighted 
average.  A  weekly  weighted  average  that 
is  above  the  limitation  is  a  violation  of 
the  standard,  as  is  a  failure  to  sample 
and  analyze  at  least  75  percent  of  the 
samples  required  during  the  week.  The 
EPA  has  developed  test  methods  that 
would  be  used  to  determine  compliance 
with  the  standard,  which  are  proposed 
separately  in  today's  Federal  Register. 
Records  of  each  test  result  would  be 
required,  along  with  the  corresponding 
weight  of  the  polymer  processed  in  the 
stripper.  Records  of  the  weekly 
weighted  averages  must  also  be 
maintained. 

An  owner  or  operator  complying 
using  stripping  can  also  demonstrate 
compliance  by  continuously  monitoring 
stripper  operating  parametere.  If  using 
this  approach,  the  owner  or  operator 
must  estabhsh  stripper  operating 
parameters  for  each  grade  of  polymer 
processed  in  the  stripper,  along  with  the 
corresponding  residual  HAP  content  of 
that  grade.  The  parameters  that  must  be 
monitored  include,  at  a  minimum, 
temperature,  pressure,  steaming  rates 
(for  steam  strippers),  and  some 
parameter  that  is  indicative  of  residence 
time.  The  HAP  content  of  the  grade 
must  be  determined  initially  using  the 
proposed  residual  HAP  test  methods 
discussed  above.  The  owner  or  operator 
can  elect  to  establish  a  single  set  of 
stripper  operating  parameters  for 
multiple  grades.  As  discussed  in  section 
V  of  today's  notice,  the  EPA  is 
requesting  comments  on  the  use  of 
predictive  computer  modeling  in  place 
of  stripper  parameter  monitoring. 

A  difference  in  the  demonstration  of 
compliance  by  sampling,  and  the 
demonstration  of  compliance  by 
monitoring  stripping  parameters,  is  that 
the  monitoring  option  is  entirely  based 
on  a  grade  or  batch.  To  further  explain, 
if  a  particular  grade  of  polymer  is 
processed  in  the  stripped  continuously 
for  32  hours,  a  sample  of  that  grade  is 
required  to  be  taken  each  operating  day. 
if  the  sampling  compliance 
demonstration  option  is  selected. 
However,  if  the  stripping  parameter 
monitoring  option  is  selected,  the  entire 
length  of  time  the  grade  is  being 
processed  in  the  stripper  is  treated  as  a 
single  unit. 

During  the  operation  of  the  stripper, 
the  parameters  must  be  continuously 


monitored,  with  a  reading  of  each 
parameter  taken  at  least  once  every  15 
minutes.  If,  during  the  processing  of  a 
grade,  all  hourly  average  parameter 
values  are  in  accordance  with  the 
established  levels,  the  owner  or  operator 
can  use  the  HAP  content  determined 
initially  in  the  calculation  of  the  weekly 
weighted  average,  and  sampling  is  not 
required.  However,  if  one  hourly 
average  value  for  any  parameter  is  not 
in  accordance  with  the  estabUshed 
operating  parameter,  a  sample  must  be 
taken  and  the  HAP  content  determined 
using  the  proposed  test  methods  to  be 
used  in  calculating  the  weekly  weighted 
average. 

Records  of  the  initial  residual  HAP 
content  results,  along  with  the 
corresponding  stripper  parameter 
monitoring  results  for  the  sample,  must 
be  maintained.  The  hourly  average 
monitoring  results  are  required  to  be 
maintained,  along  with  the  results  of 
any  HAP  content  tests  conducted  due  to 
exceedance  of  the  established  parameter 
monitoring  levels.  Records  must  also  be 
kept  of  the  weight  of  polymer  processed 
in  each  grade,  and  the  weekly  weighted 
average  values. 

If  complying  with  the  residual  HAP 
limitations  using  stripping  technology, 
and  demonstrating  compliance  by 
monitoring  stripper  parameters,  there 
are  three  ways  a  facility  can  be  in 
violation  of  the  standard.  First,  a  weekly 
weighted  average  that  is  above  the 
limitation  is  a  violation  of  the  standard, 
as  is  a  failure  to  sample  and  analyze  a 
sample  for  a  grade  with  an  hourly 
average  parameter  value  not  in 
accordance  with  the  established 
monitoring  parameter  levels.  The  third 
way  for  a  facility  to  be  out  of 
compliance  is  if  the  stripper  monitoring 
data  are  not  sufficient  for  at  least  75 
percent  of  the  grades  produced  during 
the  week.  Stripper  data  are  considered 
insufficient  if  monitoring  parameters  are 
obtained  for  less  than  75  percent  of  the 
15  minute  periods  during  the  processing 
of  a  grade. 

b.  Compliance  Using  Add-On  Control. 
If  add-on  control  is  the  method  of 
compliance  selected,  there  are  two 
levels  of  compliance.  Initial  compliance 
is  based  on  a  source  test,  and 
continuous  compliance  is  based  on  the 
daily  average  of  parameter  monitoring 
results  for  the  control  or  recovery 
device. 

The  initial  performance  test  must 
consist  of  three  1-hour  nms  or  three 
complete  batch  cycles,  if  the  duration  of 
the  batch  cycle  is  less  than  1  hour.  The 
test  runs  must  be  conducted  during 
processing  of  "worst-case"  grade,  which 
means  the  grade  with  the  highest 
residual  HAP')content  leaving  the 


stripper.  The  "uncontrolled"  residual 
HAP  content  in  the  latex  or  wet  crumb 
rubber  must  be  determined,  using  the 
proposed  test  methods,  after  the 
stripper.  Then,  when  the  crumb  for 
which  the  uncontrolled  residual  HAP 
was  determined  is  being  processed  in 
the  back-end  unit  operation  being 
controlled,  the  inlet  and  outlet 
emissions  for  the  control  or  recovery 
device  must  be  determined  using 
Method  18.  The  uncontrolled  HAP 
content  is  then  adjusted  to  account  for 
the  reduction  in  emissions  by  the 
control  or  recovery  device,  and 
compared  to  the  levels  in  the  standard. 
For  initial  compliance,  the  adjusted 
residual  HAP  content  level  for  each  test 
run  must  be  less  than  the  level  in 
today's  proposed  standards. 

Ehiring  the  initial  test,  the  appropriate 
parameter  must  be  monitored,  and  an 
enforceable  "level"  established  as  a 
maximum  or  minimum  operating 
parameter  based  on  this  monitoring.  As 
with  continuous  front-end  process 
vents,  the  level  is  established  as  the 
average  of  the  meiximum  (or  minimum) 
point  values  for  the  three  test  runs. 
Continuous  monitoring  must  be 
conducted  on  the  control  or  recovery 
device,  and  compliance  is  based  on  the 
daily  average  of  the  monitoring  results. 
The  monitoring,  recordkeeping,  and 
reporting  provisions  are  the  same  as  the 
process  vent  provisions  in  the  HON, 
which  are  required  for  continuous  front- 
end  process  vents  in  today's  proposed 
standard. 

c.  Carbon  disulfide  limitations  for 
styrene  butadiene  rubber  by  emulsion 
producers.  Today's  proposed  regulation 
would  reduce  carbon  disulfide  (CS2) 
emissions  from  styrene  butadiene 
rubber  producers  using  an  emulsion 
process  by  limiting  the  concentration  of 
CS2  in  the  dryer  vent  stacks  to  10  ppmv. 
Sulfur-containing  shortstopping  agents 
used  to  produce  certain  grades  of  rubber 
have  been  determined  to  be  the  source 
of  CSj  in  the  dryer  stacks.  Owners  or 
operators  would  be  required  to  develop 
standard  operating  procedures  for  each 
grade  that  uses  a  sulfur-containing 
shortstopping  agent.  These  standard 
operating  procedures  would  specify  the 
type  and  amount  of  agent  added,  and 
the  point  in  the  process  where  the  agent 
is  added.  One  standard  operating 
procedure  can  be  used  for  more  than 
one  grade  if  possible. 

For  each  standard  operating 
procedure,  the  owner  or  operator  would 
be  required  to  conduct  a  performance 
test  to  measure  the  concentration  of  CSj 
in  the  dryer  stack(s).  A  particular 
standard  operating  procedure  would  be 
acceptable  if  the  average  CS2 
concentration  for  the  three  required  test 
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runs  was  less  than  10  ppmv.  The  facility 
would  be  in  compliance  with  this 
section  of  the  proposed  regulation  if  the 
appropriate  standard  operating 
procedure  is  followed  whenever  a 
sulfur-containing  shortstopping  age^ht  is 
used.  Facilities  that  route  dryer  vents  to 
a  combustion  device  would  be  exempt 
from  this  section  of  the  regulation. 

4.  Wastewater  Operations 

For  all  subcategories,  the  wastewater 
provisions  are  identical  to  the 
wastewater  provisions  in  subparts  F  and 
G.  The  proposed  rule  applies  to  any 
organic  HAP-containing  water,  raw 
material,  intermediate,  product,  by- 
product, co-product,  or  waste  material 
that  exits  any  elastomer  production 
process  unit  equipment  and  has  either 
(1)  a  total  volatile  organic  HAP 
concentration  of  5  ppmw  or  greater  and 
a  flow  rate  of  0.02  ^pm  or  greater;  or  (2) 
a  total  volatile  organic  HAP 
concentration  of  10.000  ppmw  or  greater 
at  any  flow  rate.  "Wastewater,"  as 
defined  in  §  63.101  of  subpart  F, 
encompasses  both  maintenance 
wastewater  and  process  wastewater.  The 
process  wastewater  provisions  also 
apply  to  organic  HAP-containing 
residuals  that  are  generated  from  the 
management  and  treatment  of  Group  1 
wastewater  streams.  Examples  of 
process  wastewater  streams  include,  but 
are  not  limited  to,  wastewater  streams 
exiting  process  unit  equipment  (e.g., 
decanter  water,  such  as  condensed 
steam  used  in  the  process),  feed  tank 
drawdown,  vessel  washout/cleaning 
that  is  part  of  the  routine  batch  cycle, 
and  residuals  recovered  from  waste 
management  units.  Examples  of 
maintenance  wastewater  streams  are 
those  generated  by  descaling  of  heat 
exchanger  tubing  bundles,  cleaning  of 
distillation  column  traps,  and  draining 
of  pumps  into  an  individual  drain 
system.  Wastewater  streams  generated 
downstream  of  the  stripper  (i.e.,  back- 
end  wastewater  streams)  located  at 
facilities  that  are  subject  to  a  back-end 
emission  limitation,  are  exempt  from 
the  wastewater  requirements. 

a.  Maintenance  wastewater.  For 
maintenance  wastewater,  the  proposed 
rule  incorporates  the  requirements  of 

§  63.105  of  subpart  F  for  maintenance 
wastewater.  This  requires  owners  or 
operators  to  prepare  a  description  of 
procedures  that  will  be  used  to  manage 
HAP-containing  wastewater  created 
during  maintenance  activities,  and  to 
implement  these  procedures. 

b.  Process  wastewater.  The  Group  1/ 
Group  2  approach  is  also  used  for  the 
HON  process  wastewater  provisions, 
with  Group  1  process  wastewater 
streams  requiring  control.  For  existing 


sources,  a  Group  1  wastewater  stream  is 
one  with  an  average  flow  rate  greater 
than  or  equal  to  10  liters  per  minute  and 
a  total  VOHAP  average  concentration 
greater  than  or  equal  to  1 ,000  parts  per 
milhon  by  weight.  For  new  sources,  a 
Group  1  wastewater  stream  is  one  with 
an  average  flow  rate  greater  than  or 
equal  to  0.02  liter  per  minute  and  an 
average  concentration  of  10  parts  per 
million  by  weight  or  greater. 

An  owner  or  operator  may  determine 
the  VOHAP  concentration  and  flow  rate 
of  a  wastewater  stream  either  (1)  at  the 
point  of  generation;  or  (2)  dowrnstream 
of  the  point  of  generation.  If  wastewater 
stream  characteristics  are  determined 
downstream  of  the  point  of  generation, 
an  owner  or  operator  must  make 
corrections  for  losses  by  air  emissions; 
reduction  of  VOHAP  concentration  or 
changes  in  flow  rate  by  mixing  with 
other  water  or  wastewater  streams;  and 
reduction  in  flow  rate  or  VOHAP 
concentration  by  treating  or  otherwise 
handling  the  wastewater  stream  to 
remove  or  destroy  HAP.  An  owner  or 
operator  can  determine  the  flow  rate 
and  VOHAP  concentration  for  the  point 
of  generation  by  (1)  sampling;  (2)  using 
engineering  knowledge;  or  (3)  using 
pilot-scale  or  bench-scale  test  data.  Both 
the  applicabiUty  determination  and  the 
Group  1 /Group  2  determination  must 
reflect  the  wastewater  characteristics 
before  losses  due  to  volatilization,  a 
concentration  differential  due  to 
dilution,  or  a  change  in  VOHAP 
concentration  or  flow  rate  due  to 
treatment. 

There  are  instances  where  an  owner 
or  operator  can  bypass  the  group 
determination.  An  owner  or  operator  is 
allowed  to  designate  a  wastewater 
stream  or  mixtiire  of  wastewater  streams 
to  be  a  Group  1  wastewater  stream 
without  actually  determining  the  flow 
rate  and  VOHAP  concentration  for  the 
point  of  generation.  Using  this  option, 
an  owner  or  operator  can  simply  declare 
that  a  wastewater  stream  or  mixture  of 
wastewater  streams  is  a  Group  1 
wastewater  stream  and  that  the 
emissions  from  the  stream(s)  are 
controlled  from  the  point  of  generation 
through  treatment.  An  owner  or 
operator  is  required  to  determine  the 
wastewater  stream  characteristics  (i.e., 
VOHAP  concentration  and  flow  rate)  for 
the  designated  Group  1  wastewater 
stream  in  order  to  establish  the 
treatment  requirements  in  section 
63.138.  Also,  an  owner  or  operator  who 
elects  to  use  the  process  unit  alternative 
in  §  63.138(d)  of  subpart  G  or  the  95- 
percent  biological  treatment  option  in 
section  63.138(e)  of  subpart  G  is  not 
required  to  make  a  Group  1/Group  2 
determination. 


Controls  must  be  applied  to  Group  1 
wastewater  streams,  unless  the  source 
complies  with  the  source-wide  mass 
flow  rate  provisions  of  §§  63.138(c)(5)  or 
(c)(6)  of  subpart  G;  or  implements 
process  changes  that  reduce  emissions 
as  specified  in  §  63.138(c)(7)  of  subpart 
G.  Control  requirements  include  (1) 
suppressing  emissions  from  the  point  of 
generation  to  the  treatment  device;  (2) 
recycling  the  wastewater  stream  or 
treating  the  wastewater  stream  to  the 
required  Fr  values  for  each  HAP  as 
listed  in  table  9  of  subpart  G  (The 
required  Fr  values  in  table  9  of  subpart 
G  are  based  on  steam  stripping);  (3) 
recycling  any  residuals  or  treating  any 
residuals  to  destroy  the  total  combined 
HAP  mass  flow  rate  by  99  percent  or 
more;  and  (4)  controlling  the  air 
emissions  generated  by  treatment 
processes.  While  emission  controls  are 
not  required  for  Group  2  wastewater 
streams,  owners  or  operators  may  opt  to 
include  them  in  management  and 
treatment  options. 

Suppression  of  emissions  from  the 
point  of  generation  to  the  treatment 
device  will  be  achieved  by  using  covers 
and  enclosures  and  closed  vent  systems 
to  collect  organic  HAP  vapors  frtjm  the 
wastewater  and  convey  them  to 
treatment  devices.  Air  emissions  routed 
through  closed-vent  systems  from 
covers,  enclosures,  and  treatment 
processes  must  be  reduced  by  95 
percent  for  combustion  or  recovery 
devices;  or  to  a  level  of  20  ppmv  for 
combustion  devices. 

The  treatment  requirements  are 
designed  to  reduce  the  HAP  content  in 
the  wastewater  prior  to  placement  in 
units  without  air  emissions  controls, 
and  thus  to  reduce  the  PlAP  emissions 
to  the  atmosphere.  The  final  rule 
provides  several  compliance  options, 
including  percent  reduction,  effluent 
concentration  limitations,  and  mass 
removal. 

For  demonstrating  compliance  with 
the  various  requirements,  owners  or 
operators  have  a  choice  of  using  a 
specified  design,  conducting 
performance  tests,  or  dociunenting 
engineering  calculations.  Appropriate 
compliance,  monitoring,  reporting,  and 
recordkeeping  provisions  are  included 
in  the  regulation. 

5.  Equipment  Leaks 

The  equipment  leak  provisions  in  the 
proposed  rule  refer  directly  to  the 
requirements  contained  in  subpart  H.  In 
fact,  many  of  the  elastomer  fadUties  are 
already  subject  to  subpart  H 
requirements  through  subpart  I. 
Following  is  a  summary  of  the  subpart 
H  requirements. 


The  standards  would  apply  to 
equipment  in  organic  HAP  service  300 
or  more  hours  per  year  that  is  associated 
with  a  elastomer  product  process  unit, 
including  valves,  pumps,  connectors, 
compressors,  pressure  relief  devices, 
open-ended  valves  or  lines,  sampling 
connection  systems,  instrumentation 
systems,  surge  control  vessels,  bottoms 
receivers,  and  agitators.  The  provisions 
also  apply  to  closed  vent  systems  and 
control  devices  used  to  control 
emissions  from  any  of  the  listed 
equipment. 

a.  Pumps  and  valves.  Today's 
proposed  standard  requires  leak 
detection  and  repair  for  pumps  in  light 
liquid  service  and  for  valves  in  gas  or 
li^t  liquid  service.  Standards  for  both 
are  implemented  in  three  phases.  The 
first  and  second  phases  for  both  types  of 
equipment  consist  of  a  leak  detection 
and  repair  (LDAR)  program,  with  lower 
leak  definitions  in  the  second  phase. 
The  LDAR  program  involves  a  periodic 
check  for  organic  vapor  leaks  vdth  a 
portable  instrument;  if  leaks  are  found, 
they  must  be  repaired  within  a  certain 
period  of  time.  In  the  third  phase,  the 
periodic  monitoring  (a  worik  practice 
standard)  is  combined  with  a 
performance  requirement  for  an 
allowable  percent  leaking  components. 

The  standard  requires  monthly 
monitoring  of  pumps  using  an 
instrument  and  weekly  visual 
inspections  for  indications  of  leaks.  In 
the  first  two  phases  of  the  valve 
standard,  quarterly  monitoring  is 
required.  In  phase  three,  semiannual  or 
annual  monitoring  may  be  used  by 
process  units  with  less  than  1  percent 
and  less  than  0.5  percent  leaking  valves, 
respectively. 

In  phase  three,  if  the  base 
performance  levels  for  a  type  of 
equipment  are  not  achieved,  owners  or 
operators  must,  in  the  case  of  pumps, 
enter  into  a  quality  improvement 
program  (QIP),  and  in  the  case  of  valves 
may  either  enter  into  a  QIP  or 
implement  monthly  LDAR.  The  QIP  is 
a  concept  that  enables  plants  exceeding 
the  base  performance  levels  to 
eventually  achieve  the  desired  levels 
without  incurring  penalty  or  being  in  a 
noncomphance  status.  As  long  as  the 
requirements  of  the  QIP  are  met,  the 
plant  is  in  compliance.  The  basic  QIP 
consists  of  information  gathering, 
determining  superior  performing 
technologies,  and  replacing  poorer 
performers  with  the  superior 
technologies  until  the  base  performance 
levels  are  achieved. 

b.  Connectors.  The  rule  also  requires 
leak  detection  and  repair  of  connectors 
in  gas  or  light  Uquid  service.  The 
monitoring  frequency  for  connectors  is 


determined  by  the  percent  leaking 
connectors  in  the  process  unit  and  the 
consistency  of  performance.  Process 
units  that  have  0.5  percent  or  greater 
leaking  connectors  are  required  to 
monitor  all  connectors  annually.  Units 
that  have  less  than  0.5  percent  may 
monitor  biannually  and  units  that  show*- 
less  than  0.5  percent  for  two  monitoring 
cycles  may  monitor  once  every  4  years. 

c.  Other  equipment.  Subpart  H  also 
contains  standards  for  other  types  of 
equipment,  compressors,  open-ended 
lines,  pressure  relief  devices,  and 
sampling  connection  systems. 
Compressors  are  required  to  be 
controlled  using  a  barrier-fluid  seal 
system,  by  a  closed  vent  system  to  a 
control  device,  or  must  be  demonstrated 
to  have  no  leaks  greater  than  500  ppm. 
Open-ended  lines  must  be  capped  or 
plugged.  Pressure  relief  devices  are 
required  to  be  controlled  using  a  closed 
vent  system  to  a  control  device,  a 
rupture  disk,  or  must  be  demonstrated 
to  have  no  leaks  greater  than  500  ppm 
HAP.  Sampling  connections  must  be  a 
closed-purge  or  closed-loop  system,  or 
must  be  controlled  using  a  closed  vent 
system  to  a  control  device.  Agitators 
must  either  be  monitored  for  leaks  or 
use  systems  that  are  better  designed, 
such  as  dual  mechanical  seals.  Pumps, 
valves,  coiuiectors,  and  agitators  in 
heavy  liquid  service;  instrumentation 
systems;  and  pressure  relief  devices  in 
liquid  service  are  subject  to  instrument 
monitoring  only  if  evidence  of  a 
potential  leak  is  foimd  through  sight, 
soimd,  or  smell.  Instnmientation 
systems  consist  of  smaller  pipes  and 
tubing  that  carry  samples  of  process 
fluids  lo  be  analyzed  to  determine 
process  operating  conditions  or  systems 
for  measurement  of  process  conditions. 

Surge  control  vessels  and  bottoms 
receivers  are  required  to  be  controlled 
using  a  closed  vent  system  vented  to  a 
control  device.  However,  the 
applicability  of  controls  to  surge  control 
vessels  and  bottoms  receivers  is  based 
on  the  size  of  the  vessel  and  the  vapor 
pressure  of  the  contents.  Controls  are 
required  for  surge  control  vessels  and 
bottoms  receivers  meeting  the  criteria 
for  Group  1  storage  vessels.  Further,  in 
the  proposed  elastomer  production 
provisions,  surge  control  vessels  and 
bottoms  receivers  located  downstream 
from  the  stripper,  that  contain  latex,  are 
exempt  fit>m  die  equipment  leak 
provisions. 

d.  Other  pmvisions.  Under  certain 
conditions  delay  of  repair  beyond  the 
reqtured  period  may  be  acceptable. 
Examples  of  these  situations  include 
where:  (1)  A  piece  of  equipment  cannot 
be  repaired  without  a  process  unit 
shutdown,  (2)  equipment  is  taken  out  of 


organic  HAP  service,  (3)  emissions  from 
repair  will  exceed  emissions  from  delay 
of  repair  until  the  next  shutdowTi,  and 
(4)  equipment  with  better  leak 
performance  such  as  pumps  with  single 
mechanical  seals  are  replaced  with  dual 
mechanical  seals. 

In  addition,  specific  alternative 
standards  are  included  for  batch 
processes  and  enclosed  buildings.  For 
batch  processes,  the  owner  or  operator 
can  choose  either  to  meet  similar 
standards  to  those  for  continuous 
processes  with  monitoring  frequency 
pro-rated  to  time  in  use  of  organic  HAP, 
or  to  periodically  pressure  test  the  entire 
system.  For  enclosed  buildings,  the 
owner  or  operator  may  forego 
monitoring  if  the  building  is  kept  under 
a  negative  pressure  and  emissions  are 
routed  through  a  closed  vent  system  to 
an  approved  control  device. 

The  equipment  leak  standards  require 
the  use  of  Method  21  of  appendix  A  of 
part  60  to  detect  leaks.  Method  21 
requires  a  portable  organic  vapor 
analyzer  to  monitor  for  leaks  from 
equipment  in  use.  Test  procedures  using 
either  a  gas  or  a  liquid  for  pressure 
testing  the  batch  system  are  specified  to 
detect  for  leaks. 

The  standards  would  require  certain 
records  to  demonstrate  compUance  with 
the  standard  and  the  records  must  be 
retained  in  a  readily  accessible 
recordkeeping  system.  Subpart  H 
requires  that  records  be  maintained  of 
equipment  that  would  be  subject  to  the 
standards,  testing  associated  with  batch 
processes,  design  specifications  of 
closed  vent  systems  and  control  devices, 
test  results  from  performance  tests,  and 
information  required  by  equipment  in 
QIP. 

6.  Emissions  Averaging 

Today's  proposed  standards  would 
apply  basically  the  same  emissions 
averaging  scheme  as  has  been  adopted 
by  the  HON,  although  the  emissions 
averaging  provisions  of  the  proposed 
rule  are  entirely  contained  in  the 
proposed  rule  instead  of  referring  to  the 
subpart  G  emissions  averaging 
provisions.  Only  owners  or  operators  of 
existing  sources  may  use  emissions 
averaging.  In  addition,  emissions 
averaging  is  only  allowed  within  an 
affected  source,  where  an  affected 
source  is  generally  defined  as  each 
process  unit  at  a  plant  site  that  produces 
one  of  the  twelve  types  of  elastomer 
products.  All  HAP  emissions,  except 
those  from  batch  front-end  process 
vents,  equipment  leaks,  and  weistewater 
streams  treated  in  a  biological  treatment 
unit,  are  allowed  to  be  included  in  the 
average  Up  to  20  emission  points  may 
be  included  in  emissions  averages  for  all 
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affected  sources  at  a  single  plant  site 
(this  is  increased  to  25  emission  points 
where  pollution  prevention  measures 
are  used  to  control  emission  points  to  be 
included  in  an  average).  It  is  important 
to  stress  that  the  emission  point  limit  is 
on  a  "plant  site"  basis,  where  the  plant 
site  is  defined  as  all  contiguous  or 
adjoining  property  that  is  under 
common  control.  Therefore,  if  a  plant 
site  contains  more  than  one  affiected 
source  (i.e.,  different  processes 
manufacturing  more  than  one  elastomer 
product),  the  20  emission  points 
allowed  in  emissions  averages  must  be 
shared  among  the  different  processes.  It 
should  again  be  noted  that  the  sharing 
of  the  number  of  emission  points 
between  affected  sources  does  not  mean 
that  emission  credits  and  debits  can  be 
shared  between  affected  sources.  In 
addition,  the  owner  or  operator  must 
demonstrate  that  the  averaging  scheme 
will  not  result  in  greater  hazard  or  risk 
relative  to  strict  compUance  with  the 
standards  in  the  absence  of  averaging. 

The  NESHAP  for  Polymers  and  Resins 
rV,  which  was  proposed  on  March  29. 
1995,  contains  a  maximum  number  of 
emission  points  per  subcategory  (rather 
than  per  plant  site)  that  can  be  included 
in  emissions  averaging.  It  is  the  EPA's 
intent,  depending  on  consideration  of 
public  comments  on  both  rules,  to 
change  Polymers  and  Resins  IV  to  be 
like  Polymers  and  Resins  I  (20-25 
emission  points  per  plant  site),  or  at 
least  to  make  the  rules  the  same  or 
consistent  at  promulgation. 

The  owner  or  operator  must  identify 
all  the  emission  points  that  would  be 
included  in  an  emissions  average  and 
estimate  their  allowable  and  actual 
emissions  using  the  reference 
efficiencies  of  the  reference  control 
technologies  for  each  kind  of  emission 
point. 

For  each  Group  1  point,  the  allowable 
emissions  level  is  the  emissions 
remaining  after  application  of  a 
reference  control  technology.  As  a 
resiilt.  all  Group  1  emission  points  that 
are  not  being  controlled  with  the 
reference  control  technology  or  a  control 
measure  achieving  an  equivalent 
reduction  are  emitting  more  than  their 
allowable  emissions.  These  points  are 
generating  emission  "debits."  Enaission 
debits  are  calculated  by  subtracting  the 
amount  of  emissions  allowed  by  the 
standard  for  a  given  emission  point  from 
the  amount  of  actual  emissions  for  that 
point.  If  a  Group  1  emission  point  is 
controlled  by  a  device  or  a  pollution 
prevention  measure  that  does  not 
achieve  the  control  level  of  the  reference 
control  technology,  the  amount  of 
emission  debits  will  be  based  on  the 
difference  between  the  actual  control 


level  being  achieved  and  what  the 
reference  control  would  have  achieved. 
Equations  for  calculating  debits  are 
provided  in  the  proposed  rule. 

The  owner  or  operator  must  control 
other  emission  points  to  a  level  more 
stringent  than  what  is  required  for  that 
Jpnd  of  point  to  generate  emission 
"credits."  Emission  credits  are 
calculated  by  subtracting  the  amount  of 
emissions  that  actually  exist  for  a  given 
emission  point  from  the  amount  of 
emissions  that  would  be  allowed  under 
today's  proposed  rule,  and  then 
applying  a  10-percent  discount  factor.  If 
credits  are  generated  through  the  use  of 
a  pollution  prevention  measure,  no 
discount  factor  is  applied.  The  discount 
factor  mimics  provisions  in  the  HON. 

Justification  for  inclusion  of  a 
discount  factor  and  for  the  level  at 
which  it  is  set  were  discussed  in  the 
Preamble  to  the  final  HON  rule.' 
Equations  for  calculating  credits  are  also 
provided  in  today's  proposed  rule.  To 
be  in  compliance,  the  owner  or  operator 
must  be  able  to  show  that  the  source's 
emission  credits  were  greater  than  or 
equal  to  its  emission  debits. 

Credits  may  come  from:  (1)  Control  of 
Group  1  emission  points  using 
technologies  that  the  EPA  has  rated  as 
being  more  effective  than  the 
appropriate  reference  control 
technology;  (2)  control  of  Group  2 
emission  points;  and  (3)  pollution 
prevention  projects  that  result  in  control 
levels  more  stringent  than  what  the 
standard  requires  for  the  relevant  point 
or  points. 

A  reference  control  technology  cannot 
be  used  to  generate  credits  beyond  its 
assigned  efficiency.  For  a  new  control 
technology  or  work  practice,  either  the 
EPA  or  the  permit  authority  must 
determine  its  control  efficiency  before  it 
can  be  used  to  generate  credits. 

Today's  proposed  rule  also  grants 
State  and  local  implementing  agencies 
the  discretion  to  preclude  sources  from 
using  emissions  averaging.  This  is  also 
consistent  with  the  HON  provisions. 

G.  Recordkeeping  and  Reporting 
Requirements 

Specific  recordkeeping  and  reporting 
requirements  related  to  each  emission 
source  type  are  included  in  the 
applicable  sections  of  the  proposed  rule. 
Section  63.491  Of  the  proposed  rule 
provides  general  reporting, 
recordkeeping,  and  testing 
requirements. 

The  general  reporting,  recordkeeping, 
and  testing  requirements  of  this  subpart 


'  United  States  Environmental  Protection  Agency. 
59  FR  19430,  Friday.  April  22,  1994.  National 
Emission  Standards  for  Hazardous  Air  Pollutants 
for  Certain  Source  Categories:  Final  Rule. 


are  very  similar  to  those  found  in 
subparts  F  and  G.  The  proposed  rule 
also  incorporates  provisions  of  subpart 
A  of  part  63.  A  table  included  in  the 
proposed  rule  designates  which  sections 
of  subpart  A  apply  to  the  proposed  rule. 

The  proposed  rule  requires  sources  to 
keep  records  and  submit  reports  of 
information  necessary  to  determine 
applicability  and  docimient  compliance. 
The  proposed  rule  requires  retention  of 
hourly  average  values  (or  batch  cycle 
average  values)  of  monitored  parameters 
for  operating  days  when  there  is  not  an 
excursion.  If  there  is  a  monitoring 
parameter  excursion,  the  15-minute 
values  for  the  excursion  period  must  be 
retained.  The  proposed  rule  also 
requires  that  records  of  all  residual  HAP 
content  test  results.  Records  must  be 
kept  for  5  years. 

Section  63.491  of  the  proposed  rule 
lists  the  following  types  of  reports  that 
must  be  submitted  to  the  Administrator 
as  appropriate:  (1)  Initial  Notification, 
(2)  Application  for  Approval  of 
Construction  or  Reconstruction,  (3) 
Implementation  Plan  (if  an  operating 
permit  application  has  not  been 
submitted,  (4)  Emissions  Averaging 
Plan,  (5)  Notification  of  Compliance 
Status,  (6)  Periodic  Reports,  and  (7) 
other  reports.  The  requirements  for  each 
of  the  seven  types  of  reports  are 
siunmarized  below. 

In  addition,  §  63.491  incorporates  the 
reporting  requirements  of  subpart  H, 
which  requires  owners  and  operators  to 
submit  three  types  of  reports:  (1)  An 
Initial  Notification;  (2)  a  Notification  of 
Compliance  Status;  and  (3)  Periodic 
Reports. 

1.  Initial  Notification 

The  Initial  Notification  is  due  120 
days  after  the  date  of  promulgation  for 
existing  sources.  For  new  sources,  it  is 
due  180  days  before  commencement  of 
construction  or  reconstruction,  or  45 
days  after  promulgation,  whichever  is 
later.  Owners  or  operators  can  submit 
one  Initial  Notification  to  comply  with 
both  the  requirements  of  §  63.491  of  the 
proposed  rule  and  the  requirements  of 
subpart  H.  The  notification  must  list  the 
elastomer  processes  that  are  subject  to 
the  proposed  rule,  and  which  provisions 
may  apply  (e.g.,  storage  vessels, 
continuous  front-end  process  vents, 
batch  fiY}nt-end  process  vents,  back-end 
process,  wastewater,  and/or  equipment 
leak  provisions).  A  detailed 
identification  of  emission  points  is  not 
necessary  for  the  Initial  Notification. 
The  notification,  however,  must  include 
a  statement  of  whether  the  source 
expects  that  it  can  achieve  compliance 
by  the  specified  compUance  date. 
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2.  Application  for  Approval  of 
Construction  or  Reconstruction 

The  proposed  rule  requires  that  the 
owners  or  operator  comply  with  §  63.5 
of  subpart  A  regarding  the  application 
for  approval  of  construction  or 
reconstruction,  with  one  exception.  The 
information  required  to  be  included  in 
the  Implementation  Plan  must  be 
submitted  as  part  of  the  application  for 
approval  of  construction  or 
reconstruction. 

3.  Implementation  Plan 

The  Implementation  Plan  details  how 
the  source  plans  to  comply. 
Implementation  Plans  are  required  only 
for  existing  sources  that  have  not  yet 
submitted  operating  permit 
applications.  New  sources  are  required 
to  submit  the  information  normally 
required  in  the  Implementation  Plan  as 
part  of  the  Application  for  Approval  of 
Construction  or  Reconstruction. 
Implementation  Plans  are  due  12 
months  prior  to  the  date  of  compliance. 
The  information  in  the  Implementation 
Plan  should  be  incorporated  into  the 
source's  operating  permit  application. 
The  terms  and  conditions  of  the  plan,  as 
approved  by  the  permit  authority, 
would  then  be  incorporated  into  the 
operating  permit. 

The  Implementation  Plan  would 
include  a  list  of  emission  points  subject 
to  the  storage  vessels,  continuous  front- 
end  process  vents,  batch  &t)nt-end 
process  vents,  wastewater  operations, 
and  equipment  leak  provisions  and,  as 
applicable,  whether  each  emission  point 
(e.g.,  storage  vessel  or  process  vent)  is 
Group  1  or  Group  2.  The  control 
technology  or  method  of  compUance 
planned  for  each  Group  1  emission 
point  must  be  specified.  In  addition,  the 
Implementation  Plan  must  identify  if 
the  faciUty  has  back-end  process 
emission  operations  that  are  subject  to 
a  back-end  emission  limitation.  If  the 
faciUty  is  subject  to  a  back-end  emission 
limitation,  the  ov«mer  or  operator  must 
specify  if  compliance  will  be  achieved 
using  stripping  technology  or  add-on 
control.  Additionally,  the  owner  or 
operator  must  specify  if  continuous 
compUance  using  stripping  technology 
will  be  demonstrated  by  sampling  or  by 
monitoring  stripper  parameters. 

The  plan  must  also  certify  that 
appropriate  testing,  monitoring, 
reporting,  and  recordkeeping  will  be 
done  for  each  Group  1  emission  point  of 
subject  process  back-end.  If  a  source 
requests  approval  to  monitor  a  unique 
parameter,  a  rationale  must  be  included. 


4.  Emissions  Averaging  Plan 

The  Emissions  Averaging  Plan  would 
be  due  18  months  prior  to  the  date  of 
compUance.  New  sources  are  not 
allowed  to  comply  through  the  use  of 
emissions  averaging.  The  owner  or 
operator  must  demonstrate  that  the 
emissions  described  in  the  Plan  will  not 
result  in  greater  hazard  or  risk  to  human 
health  or  the  environment  than  would 
result  if  the  emissions  points  were 
controlled  through  the  traditional 
provisions  on  the  rule. 

For  points  included  in  emissions 
averaging,  the  Emissions  Averaging  Plan 
would  include:  An  identification  of  aU 
points  in  the  average  and  whether  they 
are  Group  1  or  Group  2  points;  the 
specific  control  technique  or  pollution 
prevention  measure  that  will  be  appUed 
to  each  point;  the  control  efficiency  for 
each  control  used  in  the  average;  the 
projected  credit  or  debit  generated  by 
each  point;  and  the  overall  expected 
credits  and  debits.  The  plan  must  also 
certify  that  the  same  types  of  testing, 
monitoring,  reporting,  and 
recordkeeping  that  are  required  by  the 
proposed  rule  for  Group  1  points  wiU  be 
done  for  all  points  (both  (koup  1  and 
Group  2)  included  in  an  emissions 
average.  If  a  source  requests  approval  to 
monitor  a  unique  parameter  or  use  a 
unique  recordkeeping  and  reporting 
system,  a  rationale  must  be  included  in 
the  Emissions  Averaging  Plan. 

5.  Notification  of  CompUance  Status 

The  Notification  of  CompUance  Status 
would  be  required  150  days  after  the 
source's  compUance  date.  It  contains  the 
information  for  Group  1  emission 
points,  back-end  process  operations 
using  add-on  control,  and  for  aU 
emission  points  in  emissions  averages, 
necessary  to  demonstrate  that 
compUance  has  been  achieved.  Such 
information  includes,  but  is  not  limited 
to,  the  results  of  any  performance  tests 
for  continuous  and/or  batch  process 
vents,  and  wastewater  emission  points; 
one  complete  test  report  for  each  test 
method  used  for  a  particular  kind  of 
emission  point;  TRE  determinations  for 
process  vents;  group  determinations  for 
batch  process  vents;  design  analyses  for 
storage  vessels  and  wastewater  emission 
points;  monitored  parameter  levels  for 
each  emission  point  and  supporting 
data  for  the  designated  level;  and  values 
of  all  parameters  used  to  calculate 
emission  credits  and  debits  for 
emissions  averaging.  The  Notification  of 
CompUance  Status  required  by  subpart 
H  must  be  submitted  within  90  days 
after  the  compUance  date. 


6.  Periodic  Reports 

GeneraUy,  Periodic  Reports  would  be 
submitted  semiannually.  However,  there 
are  two  exceptions.  First,  quarterly 
reports  must  be  submitted  for  all  points 
included  in  an  emissions  average. 
Second,  if  monitoring  results  show  that 
the  parameter  values  for  an  emission 
point  are  above  the  maximum  or  below 
the  minimum  estabUshed  levels  for 
more  than  1  percent  of  the  operating 
time  in  a  reporting  period,  or  the 
monitoring  system  is  out  of  service  for 
more  than  5  percent  of  the  time,  the 
regulatory  authorify  may  request  that 
the  owner  or  operator  submit  quarterly 
reports  for  that  emission  point.  After  1 
year,  semiannual  reporting  can  be 
resumed,  unless  the  regulatory  authority 
requests  continuation  of  quarterly 
reports. 

AU  Periodic  Reports  would  include 
information  required  to  be  reported 
under  the  recordkeeping  and  reporting 
provisions  for  each  emission  point.  For 
emission  points  involved  in  emissions 
averages,  the  report  would  include  the 
results  of  the  calculations  of  credits  and 
debits  for  each  month  and  for  the 
quarter. 

For  continuously  monitored 
parameters,  the  Periodic  Report  must 
report  when  "excursions"  occur.  Table 
6  shows  what  constitutes  an  excursion. 
A  significant  difference  exists  between 
the  proposed  rule  and  the  HON.  In  the 
HON,  a  source  was  allowed  a  certain 
number  of  "excused"  excursions  each 
semi-annual  period  before  the  source 
was  determined  to  be  out  of  compUance. 
In  today's  proposed  rule,  the  owner  or 
operator  is  out  of  compUance  with  the 
provisions  of  this  subpart  for  each 
excursion. 

Periodic  Reports  would  also  include 
results  of  any  performance  tests 
conducted  during  the  reporting  period 
and  instances  when  required 
inspections  revealed  problems. 
Additional  information  the  source  is 
required  to  report  under  its  operating 
permit  or  Implementation  Plan  would 
also  be  described  in  Periodic  Reports. 

Periodic  Reports  for  subpart  H  must 
be  submitted  every  6  months,  and  must 
contain  summary  information  on  the 
leak  detection  and  repair  program, 
changes  to  the  process  imit,  changes  in 
monitoring  frequency  or  monitoring 
alternatives,  and/ or  initiation  of  a  QIP. 

7.  Other  Reports 

Other  reports  required  under  the 
proposed  rule  include:  Reports  of 
startup,  shutdown,  and  malfimction; 
process  changes  that  change  the 


t*. 
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compliance  status  of  process  vents;  and 
requests  for  extensions  of  the  allowable 
repair  period  and  notifications  of 


inspections  for  storage  vessels  and 
wastewater. 

Table  6.— Summary  of  Excursions 


Emission  source  type 


Continuous  Front-End 
Process  Vents. 


Batch  Front-End  Proc- 
ess Vents. 


Back-End  Process  Op- 
erations compying  by 
stripping/sampltng. 


Baci<-End  Process  Op- 
erations complying  by 
stripping/stripper  pa- 
rameter monitoring. 


Type  of  excursion 


Daiiy  average 
exceedance. 
Insufficient  monitonng 


Batcti  cycle  daily  aver- 
age exceedance. 

Insufficient  monitoring 
data. 

Weet<ly  weighted  aver- 
age. 

InsufTicient  sampling 
data. 

Weekly  v««ighted  aver- 
age. 


Deschptkxi  of  excurskxi 


Failure  to  sannple 


Insufficient  stripper 
monitoring  <kta. 


When  the  daily  average  of  a  monitored  parameter  Is  above  the  maximum,  or  betow  the  mini- 
mum, established  level.  i;^l^»^,4rf. 

Insufffcient  monitoring  data  is  when  an  owner  or  operator  farts  to  obtain  a  valid  hour  rt  data 
for  at  least  75  percent  of  the  operating  hours  during  an  operating  day.  Four  15-minute  pa- 
rameter measurements  must  be  obtained  to  constitute  a  valid  hour  of  data.  ^^ 

When  the  daily  average  of  a  monitored  parameter  is  above  the  maximum,  or  betow  the  mini- 
mum, established  level.  ^    . 

Insufficient  monitoring  data  is  when  an  owner  or  operator  fails  to  obtain  ^aW  parameter 
measurements  for  at  least  75  percent  of  the  15-minute  periods  dunng  all  controlled  batch 
cycles  during  an  operating  day.  ^  ■      ^       ^    ,      , 

When  the  weekly  weighted  average  HAP  content  of  polymers  processed  is  above  the  level 

in  ttie  standard. 

Insufficient  sanpling  data  is  when  an  owner  or  operator  fails  to  sampte  and/or  analyze  the 
residual  HAP  content  for  at  least  75  percent  of  the  times  during  the  week  when  sampling 

is  roQuifod 
When  the  weekly  weighted  average  HAP  content  of  polymers  processed  is  above  the  level 

in  the  standard. 

When  a  sarrvte  is  not  taken  and  analyzed  in  situations  where  a  one  hourly  average  stripper 
parameter  value  is  not  in  accordance  with  the  established  parameter  level.  ^^ 

Insufficient  stripper  monitoring  data  is  when  an  owner  or  operator  fails  to  obtain  valid  stnp- 
per  monitoring  data  for  at  least  75  percent  of  grades  or  batches  processing  dunng  the 
vraek.  Stripper  operating  parameter  measurements  must  be  obtained  for  at  least  75  per- 
cent of  the  15-minute  periods  during  the  processing  of  a  grade  or  batch  to  constitute  valid 
stripper  monitoring  data. __^ 


In  addition,  quarterly  reporting  of  the 
number  of  batch  cycles  accomplished 
for  Group  2  batch  process  vents  is 
required.  Every  fourth  quarterly  report 
would  be  required  to  include  the  total 
batch  cycles  accomplished  during  the 
previous  12  months,  and  a  statement 
whether  the  owner  or  operator  is  in 
compliance  with  the  batch  cycle 
limitation. 

V.  Discussion  of  Major  Issues 

The  Administrator  welcomes 
comments  from  interested  persons  on 
any  aspect  of  the  proposed  standards, 
and  on  any  statement  in  the  preamble  or 
the  referenced  supporting  docimients. 
The  proposed  standards  were  developed 
on  the  basis  of  information  available. 
The  Administrator  is  specifically 
requesting  factual  information  that  may 
support  either  the  approach  taken  in  the 
proposed  standards  or  an  alternate 
approach.  To  receive  proper 
consideration,  documentation  or  data 
should  be  provided.  Specifically,  the 
EPA  is  requesting  comment  and  data  on 
the  following  issues. 

As  mentioned  in  section  TV.  A,  the 
manufacture  of  some  polymeric  resins 
and  copolymers  is  similar  in  some  ways 
to  the  manufacture  of  the  elastomers 
covered  by  today's  proposed  rule.  The 
EPA  does  not  intend  for  today's 


proposed  regulation  to  cover  the 
production  of  resins  and  copolymers, 
but  recognizes  that  the  relatively  broad 
elastomer  type  definitions  in  today's 
proposed  regulation  could  be 
interpreted  to  include  some  styrene 
butadiene  resins  and  copolymers.  The 
EPA  considered  distinctions  based  on 
several  factors,  including  glass 
transition  temperature,  extent  of 
conversion  of  monomers,  process 
difference,  wdcanizability.  SIC  Ck)des. 
and  relative  ratio  of  styrene  and 
butadiene  monomere.  but  discovered 
that  each  of  these  has  limitations  in  its 
ability  to  accurately  and  clearly 
distinguish  between  elastomers  and 
resins/copolymers.  Therefore,  the  EPA 
is  asking  for  comment  on  specific 
methods  or  criteria  to  distinguish 
between  elastomers  and  resins/ 
copolymere. 

The  proposed  rule  allows  the 
monitoring  of  stripper  parameters 
instead  of  the  daily  crumb/latex 
sampling  and  analysis.  The  EPA  is 
request  comments  on  the  use  of 
predictive  computer  modeling  to 
monitor  process  parameters  and  predict 
emissions,  instead  of  parameter 
mcmitoring  or  daily  sampling  and 
testing. 

The  back-end  operations  provisions  in 
today's  proposed  regulation  requires 


that  samples  of  crumb  rubber  or  latex  be 
taken  at  the  exit  of  the  stripper,  before 
any  opportimity  for  emission  of  HAP  to 
the  atmosphere.  The  EPA  is  requesting 
comments  on  the  technical  feasibility 
and  potential  safety  problems  associated 
with  these  sampling  requirements. 

The  EPA  is  also  requesting  comments 
on  the  format  of  the  back-end  provisions 
limiting  the  concentration  of  carbon 
disulfide  in  dryer  vents  at  styrene 
butadiene  rubber  by  emulsion 
production  facilities.  Industry 
representatives  have  made  the  EPA 
aware  of  other  approaches  that  could  be 
taken  to  reduce  these  carbon  disulfide 
emissions,  such  as  a  limit  on  the 
amount  of  sulfur-containing 
shortstopping  that  could  be  used.  The 
EPA  is  interested  in  comments  on  the 
i^propriateness  of  the  format  for  this 
section  of  the  proposed  rule,  as  well 
suggestions  for  alternative  approaches. 
In  today's  proposed  rule,  emissions 
averaging  is  only  allowed  among 
emissicHi  points  associated  with  a  single 
elastomer  subcategory.  There  are 
instances  where  more  than  one 
subcategory  is  present  at  the  same  plant 
site.  The  EPA  is  interested  in  specific 
instances  where  emissions  averaging 
between  subcategories  is  beneficial  and, 
more  broadly,  on  the  merits  of  allowing 
emissions  averaging  across 


Federal  Register  /  Vol.  60.  No.  112  /  Monday,  June  12,  1995  /  Proposed  Rules 


30815 


subcategories  (or  categories)  at  polymera 
and  resins  facilities  where  multiple 
subcategories  are  located.  In  addition, 
the  EPA  is  interested  in  the 
implementation  and  legal  ramifications 
of  such  cross-subcategory  averaging. 

Also,  the  EPA  is  specifically 
requesting  comments  on  the  application 
of  the  20  emission  point  limit  (25.  if 
pollution  prevention  is  used)  on  all 
elastomer  affected  soiurces  located  at  a 
single  plant  site,  for  purposes  of 
averaging  in  this  proposed  rule.  The 
EPA  is  especially  interested  in  specific 
situations  where  this  limit  will  preclude 
known  opportunities  within  real 
facilities  to  generate  cost-effective 
credits.  For  these  cases,  the  comments 
would  be  more  useful  if  they  address 
specifics  on  the  emission  and  cost 
quantities  computed,  with  detailed 
calculations  and  references. 

Industry  representatives  have  also 
mentioned  to  the  EPA  safety  problems 
associated  with  the  application  of  the 
subpart  H  requirements  for  open-ended 
valves  or  lines.  The  EPA  is  interested  in 
comments  on  this  issue. 

VI.  Summary  of  Envirounental,  Energy, 
Cost,  and  Economic  Impacts 

This  section  presents  the  air.  non-air 
environmental  (waste  and  solid  waste). 


energy,  cost,  and  economic  impacts 
resulting  fiom  the  control  of  HAP 
emissions  under  this  rule. 

A.  Facilities  Affected  by  These  NESHAP 

The  proposed  rule  would  affect  BR, 
EPI.  EPR,  HYP.  NEO.  NBR.  PBR.  PSR. 
and  SBR  facilities  that  are  major  sources 
in  themselves,  or  that  are  located  at  a 
major  source.  Based  on  available 
information,  all  of  the  facilities  at  which 
these  elastomers  are  produced  were 
judged  to  be  major  sources  for  the 
purpose  of  developing  these  standards. 
(Final  determination  of  major  source 
status  occurs  as  part  of  the  compliance 
determination  process  imdertaken  by 
each  individual  source.) 

Impacts  are  presented  relative  to  a 
baseline  reflecting  the  level  of  control  in 
the  absence  of  the  rule.  The  current 
level  of  control  was  well  understood, 
because  emissions  and  control  data 
were  collected  on  each  facility  included 
in  the  analysis.  The  impacts  for  existing 
sources  were  estimated  by  bringing  eadb 
facility's  control  level  up  to  today's 
proposed  standards. 

Impacts  are  presented  relative  to  a 
baseline  reflecting  the  level  of  control  in 
the  absence  of  the  rule.  The  current 
level  of  control  was  well  understood, 
because  emissions  and  control  data 


were  collected  on  each  facility  included 
in  the  analysis.  The  impacts  for  existing 
sources  were  estimated  by  bringing  eaci 
faciUty's  control  level  up  to  today's 
prop(»ed  standards. 

Impacts  are  not  assessed  for  new 
sources  because  it  was  projected  that  no 
new  sources  are  expected  to  begin 
operation  through  1999.  For  more 
information  on  this  projection,  see  the 
New  Source  Memo  in  the  SID. 

B.  Primary  Air  Impacts 

Today's  proposed  standards  are 
estimated  to  reduce  HAP  emissions 
from  all  existing  sources  of  listed 
elastomers  by  6,400  Mg/yr.  This 
represents  a  48  percent  reduction  from 
baseline.  Table  7  summarizes  the  HAP 
emission  reductions  for  each  individual 
subcategory. 

C.  Other  Environmental  Impacts 

The  total  criteria  air  pollutant 
emissions  resulting  fix>m  process  vent 
and  wastewater  control  of  today's 
proposed  standards  are  estimated  to  be 
around  178  Mg/yr,  with  NOx  emissions 
from  incinerators  and  boilers  accounting 
for  around  155  Mg/yr.  Minimal 
wastewater  or  solid  and  hazardous 
waste  impacts  are  projected. 


Table  7.— HAP  Emission  Reduction  by  Subcategory 


Subcategory 


HAP  Emission  Reduction  (Mg/yr) 


Storage 


Front-end 

process 

vents 


Back-end 

process  op- 

erattons 


Wastewater 
operations 


Equipment 
leaks 


Total 


Percentage 

reduction 

from  tiase- 

line 


Butyl  rubber  

Epichkxohydrin  elastomer  

Ethylene  propylene  rubber  „.... 

Hatobutyl  rubber  > 

Hypakxi"™ 

Neoprene  „ „„ 

Nitrite  butadtene  latex 

Nitrite  butadiene  rubber  

Polybutadtene   rutiber/styrene  butadiene 

rutJber  t)y  solution  

Potysutfide  rubber ^ 

Styrene  butadiene  latex 

Styrene  butadiene  rubber  t>y  emulston  .... 


0 
4 
2 
64 
0 
0 
2 
0 

0 
0 
0 

0 


211 

0 

85 

38 

0 

258 

0 

0 

0 

0 

22 

0 


0 
0 
979 
0 
0 
0 
0 
0 

882 
0 
0 

195 


102 
0 
0 
0 
0 
0 
94 
0 

0 

0 

272 

48 


293 

120 

1.020 

233 

0 

96 

41 

364 

637 
0 

332 
0 


606 
124 
2.087 
335 
0 
354 
135 
364 

1.519 

0 

627 

243 


64 
77 


88 

82 


0 
44 

23 


Total  

Percent  of  total  reductton 


71 

(1) 


615 
(12) 


2.056 
(31) 


516 
(7) 


3.136 
(48) 


6,383 


D.  Energy  Impacts 

The  total  nationwide  energy  demands 
that  would  result  from  implementing 
the  process  vent  and  wastewater 
controls  are  around  1.10  x  10'^  Btu 
annually. 

E.  Cost  Impacts 

Cost  impacts  include  the  capital  costs 
of  new  control  equipment,  the  cost  of 


energy  (supplemental  fuel,  steam,  and 
electricity)  required  to  operate  control 
equipment,  operation  and  maintenance 
costs,  and  the  cost  savings  generated  by 
reducing  the  loss  of  valuable  product  in 
the  form  of  emissions.  Also,  cost 
impacts  include  the  costs  of  monitoring, 
recordkeeping,  and  reporting  associated 
with  today's  proposed  standards. 
Average  cost  effectiveness  ($/Mg  of 


pollutant  removed)  is  also  presented  as 
part  of  cost  impacts  and  is  determined 
by  dividing  the  annual  cost  by  the 
aimual  emission  reduction.  Table  8 
simimarizes  the  estimated  capital  and 
aimual  costs  and  average  cost 
effectiveness  by  subcategory. 
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TABLE  8.— Summary  of  Proposed  Regulatory  Alternative  Costs 


Butyl  

EpicNorohydrin 

Ethylene  Propylene 

Heiobutyl  .„„..„„—..••....•..•-•••••••••••••••—•••■••■••"•""•••' 

Hypalon*  „„^,...™....~....— •—— • ~~— 

Heoprene • 

Nitrite  Butadtene  Latex 

Nitrite  Butadiene  Rubber •- ••••• 

Polytxitadtene/Styrene  Butadiene  Rubber  by  Solution 

Poiysultide ~~........ ..>~~....~.......~~- 

Styrene  Butadiene  Latex 

Styrene  Butadiene  Rubber  by  Emulsion 


TCI 
(1-000$) 


$691 
491 

5.957 
328 


560 

465 

397 

11.780 

"Tiab 

3.942 


TAC 
(1.000$/yr) 


$1,316 

241 

3.732 

322 


897 
243 


8,335 

"i'is8 

2.112 


AER 
(Mg/yr) 


506 

124 

2.087 

335 


354 

135 

365 

1.519 


CE 

($/Mo) 


627 
243 


$2,200 
1.900 
1,800 
1,000 
na 
2,500 
1300 
1.200 

•5.500 

na 

1.600 

•8.700 


.Th.sco,t.«ectiveness.pnm^due  to^i^;-f^SiSr:S.'Se^=S^t'SvS^.a^^^^^  - 

SSSTK  ir^Jl^npSSg^Txt^S^'S^c:^  S  SsJ^lSLS^^  striping  piece  the  cost  of  enhanced  stripping  as  tow  as 

10  percent  of  the  cost  of  incineration. 


Under  the  proposed  rule,  it  is 
estimated  that  total  capital  costs  for 
existing  sources  would  be  $26  million 
(1989  dollars),  and  total  annual  costs 
would  by  $18.7  million  (1989  dollars) 
per  year.  It  is  expected  that  the  actual 
compliance  cost  impacts  of  the 
proposed  r\ile  would  be  less  than 
presented  because  of  the  potential  to  use 
common  control  devices,  upgrade 
existing  control  devices,  use  other  less 
expensive  control  technologies, 
implement  pollution  prevention 
technologies,  or  use  emissions 
averaging.  Because  the  effect  of  such 
practices  is  highly  site-specific  and  data 
were  unavailable  to  estimate  how  often 
the  lower  cost  compliance  practices 
could  be  utilized,  it  is  not  possible  to 
quantify  the  amoimt  by  which  actual 
compliance  costs  would  be  reduced. 

F.  Economic  Impacts 

Economic  impacts  for  the  regulatory 
alternatives  analyzed  show  that  the 
estimated  price  increases  for  the 
affected  chemicals  range  from  0.2 
percent  for  nitrile  butadiene  latex  (NBL) 
to  2.5  percent  for  BR.  Estimated 
decreases  in  production  range  from  0.7 
percent  for  NBL  to  5.0  percent  for  BR. 
No  closures  of  facilities  are  expected  as 
a  result  of  the  standard. 

Three  aspects  of  the  analysis  likely 
lead  to  an  overestimate  of  the  impacts. 
First,  the  economic  analysis  model 
assumes  that  all  affected  firms  compete 
in  a  national  market,  though  in  reality 
some  firms  may  be  protected  from 
competitors  by  regional  or  local  trade 
barriers.  Second,  facilities  with  the 
highest  control  cost  per  unit  of 
production  are  assumed  to  also  have  the 
highest  baseline  production  costs  per 
imit.  This  assumption  may  not  always 
be  true,  because  the  baseline  production 
cost  per  unit  are  not  known,  and  thus. 


the  estimated  impacts,  particularly  for 
the  smaller  firms,  may  to  too  high. 
Finally,  economic  impacts  may  be 
overstated  also  because  the  alternative 
for  halobutyl  rubber  and  butyl  rubber 
that  was  used  in  this  analysis  is  more 
stringent  and  more  costly  than  the 
selected  regulatory  alternative.  For  more 
information,  consult  the  Basis  and 
Piirpose  Docimient  (see  the 
Supplementary  Information  section  near 
the  beginning  of  the  preamble). 

Vn.  Administrative  Requirements 

A.  Public  Hearing 

A  public  hearing  will  be  held,  if 
requested,  to  discuss  today's  proposed 
standard  in  accordance  with  section 
307(d)(5)  of  the  Clean  Air  Act.  Persons 
wishing  to  make  oral  presentation  on 
today's  proposed  standards  for  BR,  EPI, 
EPR.  HYP,  NEO,  NBR,  PBR,  PSR,  and 
SBR  production  should  contact  the  EPA 
at  the  address  given  in  the  ADDRESSES 
section  of  this  preamble.  Oral 
presentations  will  be  limited  to  15 
minutes  each.  Any  member  of  the 
public  may  file  a  written  statement 
before,  during,  or  within  30  days  after 
the  hearing.  Written  statements  should 
be  addressed  to  the  Air  Docket  Section 
address  given  in  the  ADDRESSES  section 
of  this  preamble  and  should  refer  to 
Docket  No.  A-92-45. 

A  verbatim  transcript  of  the  hearing 
and  written  statements  will  be  available 
for  pubUc  inspection  and  copying 
during  normal  working  hours  at  the 
EPA's  Air  Docket  Section  in 
Washington,  DC  (see  ADDRESSES  section 
of  this  preamble). 

B.  Docket 

The  docket  is  an  organized  and 
complete  file  of  all  the  information 
submitted  to  or  otherwise  considered  by 
the  EPA  in  the  development  of  this 


proposed  rulemaking.  The  principal 
purposes  of  the  docket  are: 

(1)  To  allow  interested  parties  to 
readily  identify  and  locate  documents 
so  that  they  can  intelligently  and 
effectively  participate  in  the  rulemaking 
process;  and 

(2)  To  serve  as  the  record  in  case  of 
judicial  review  (except  for  interagency 
review  materials  (section  307(d)(7)(A))). 

C.  Executive  Order  12866 

Under  Executive  Order  12866.  (58  FR 
51735  (October  4.  1993))  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  Office  of  Management  and 
Budget  (0MB)  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
conmiimities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency: 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  Uie  Executive  Order. 

Pursuant  to  the  terms  of  the  Executive 
Order,  0MB  has  notified  the  EPA  that 
it  considers  this  a  "significant 
regulatory  action"  within  the  meaning 
of  the  Executive  Order.  The  EPA  has 
submitted  this  action  to  OMB  for 
review.  Changes  made  in  response  to 


OMB  suggestions  or  recommendations 
will  be  dociimented  in  the  public 
record. 

D.  Enhancing  the  Intergovernmental 
Partnership  Under  Executive  Order 
12875 

In  compUance  with  Executive  Order 
12875  we  have  involved  State,  local, 
and  tribal  Governments  in  the 
development  of  this  rule.  These 
governments  are  not  direcUy  impacted 
by  the  rule;  i.e..  they  are  not  required  to 
purchase  control  systems  to  meet  the 
requirements  of  the  rule.  However,  they 
will  be  required  to  implement  the  rule; 
e.g.,  incorporate  the  rule  into  permits 
and  enforce  the  rule.  They  will  collect 
permit  fees  that  will  be  used  to  ofiiset 
the  resource  burden  of  implementing 
the  rule.  Two  representatives  of  the 
State  governments  have  been  members 
of  the  EPA  Work  Group  developing  the 
rule.  The  Work  Group  has  met 
numerous  times,  and  conmients  have 
been  solicited  from  the  Work  Group 
members,  including  the  State 
representatives;  and  their  comments 
have  been  carefully  considered  in  the 
rule  development.  In  addition,  all  States 
are  encouraged  to  conunent  on  this 
proposed  rule  during  the  public 
comment  period,  and  the  EPA  intends 
to  fully  consider  these  comments  in  the 
final  rulemaking. 

E.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  proposed  rule  have 
been  submitted  for  approval  to  OMB 
under  the  Pa{>erwork  Reduction  Act.  44 
U.S.C.  3501  et  seq.  An  information 
collection  request  (ICR)  docimient  has 
been  prepared  by  the  EPA,  and  a  copy 
may  be  obtained  bom  Sandy  Farmer. 
Information  Policy  Branch,  EPA.  401  M 
Stiwt  SW.  (2136),  Washington,  DC 
20460,  or  by  calling  (202)  260-2740. 
The  public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  587  hours  per  response, 
including  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

Send  comments  regarding  the  burden 
estimate  or  any  other  asptect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
Chief.  Information  Policy  Branch,  2136, 
U.  S.  Environmental  Protection  Agency, 
401  M  Street  SW.,  Washington,  DC 
20503,  marked  "Attention:  Desk  Officer 
for  EPA."  The  final  rule  will  respond  to 
any  OMB  or  public  comments  on  the 
information  collection  requirements 
contained  in  this  proposal. 


F.  Regulatory  Flexibility  Act 

The  Regiilatory  Flexibility  Act  (or 
RFA,  Public  Law  9&-354,  September  19, 
1980)  requires  Federal  agencies  to  give 
special  consideration  to  the  impact  of 
regulation  on  small  businesses.  The 
RFA  specifies  that  a  final  regulatory 
flexibility  analysis  must  be  prepared  if 
a  proposed  regulation  will  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  To 
detennine  whether  a  final  RFA  is 
required,  a  screening  analysis,  otherwise 
known  as  an  initial  RFA,  is  necessary. 

Regulatory  impacts  are  considered 
significant  if: 

(1)  Annual  compliance  costs  increase 
total  costs  of  production  by  more  than 
5  percent,  or 

(2)  Annual  compliance  costs  as  a 
percent  of  sales  are  at  least  20  percent 
(percentage  points)  higher  for  small 
entities,  or 

(3)  Capital  cost  of  compliance 
represents  a  significant  portion  of 
capital  available  to  small  entities,  or 

(4)  The  requirements  of  the  regulation 
are  likely  to  resiilt  in  closures  of  small 
entities. 

A  "substantial  munber"  of  small 
entities  is  generally  considered  to  be 
more  than  20  percent  of  the  small 
entities  in  the  afiiected  industry. 

Consistent  with  Small  Business 
Administration  (SBA)  size  standards,  a 
resin  producing  firm  is  classified  as  a 
small  entity  if  it  has  less  than  1,000 
employees,  and  is  unaffiliated  with  a 
larger  entity.  Based  upon  this,  5  of  the 
18  firms  affected  are  classified  as  small. 

Data  were  not  readily  available  to 
compare  comphance  costs  to  production 
costs  (criterion  1)  or  to  capital  available 
to  small  firms  (criterion  3),  because  the 
needed  data  were  considered 
proprietary  by  those  firms.  Data  were 
available  to  examine  the  remaining  two 
criteria:  the  potential  for  closure,  and  a 
comparison  of  compliance  costs  as  a 
percentage  of  sales. 

No  facilities  are  expected  to  close; 
therefore,  the  fourth  criteria  was  not 
met.  The  final  criteria  was  not  met 
either,  because  the  increase  in  annual 
compliance  costs  as  a  percentage  of 
sales  ranged  from  0.04  percent  to  1.11 
percent,  and  therefore,  the  increases 
were  not  considered  significant. 

In  conclusion,  and  pursuant  to  section 
605(b)  of  the  Regulatory  Flexibility  Act, 
5  U.S.C.  605(b),  the  Administrator 
certifies  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  basis  for  the  certification  is  that  the 
economic  impacts  for  small  entities  do 
not  meet  or  exceed  the  criteria  in  the 
Guidelines  to  the  Regulatory  Flexibility 


Act  of  1980,  as  shown  above.  Further 
information  on  the  initial  RFA  is 
available  in  the  background  information 
package  (see  SUPPLEMENTARY 
INFORMATION  section  near  the  beginning 
of  this  preamble). 

G.  Miscellaneous 

In  accordance  with  section  117  of  the 
Act,  publication  of  this  proposal  was 
preceded  by  consultation  with 
appropriate  advisory  conunittees, 
independent  experts,  and  Federal 
departments  and  agencies.  The 
Administrator  will  welcome  comments 
on  all  aspects  of  the  proposed 
regulation,  including  health,  economic 
and  technical  issues,  and  on  the 
proposed  test  methods. 

Tnis  regulation  will  be  reviewed  8 
years  fitim  the  date  of  promulgation. 
This  review  will  include  an  assessment 
of  such  factors  as  evaluation  of  the 
residual  health  and  environmental  risks, 
any  overlap  with  other  programs,  the 
existence  of  alternative  methods, 
enforceability,  improvements  in 
emission  control  technology  and  health 
data,  and  the  recordkeeping  and 
reporting  requirements. 

List  of  Subjects  in  40  CFR  Part  63 

Air  pollution  control.  Hazardous 
substances.  Reporting  and 
recordkeeping  requirements. 

Dated:  May  30, 1995. 
Carol  M.  Browner, 
Administrator. 

(FR  Doc.  95-13924  Filed  6-0-95;  8:45  am] 
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40  CFR  Pan  63 
[FRL-S217-6] 

Methods  for  the  Polymers  and  Resins 
I  Rule;  Appendix  A.  Test  Methods  310, 
312,313 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  Methods  310.  312,  and  313 
are  being  proposed  in  conjunction  with 
the  National  Emission  Standards  for 
Hazardous  Air  Pollutants  (NESHAP)  for 
the  Manufacture  of  Major  Elastomers, 
commonly  referred  to  as  the  Polymers 
and  Resins  I  Rule.  The  proposed 
methods  were  adapted  from  industrial 
methods  submitted  by  the  facilities  in 
the  polymers  and  resins  industry  and 
reviewed  by  the  EPA.  After 
consideration  of  public  comments,  the 
methods  will  be  promulgated,  in 
conjunction  with  the  Polymers  and 
Resins  I  rule,  as  EPA  methods  310,  312, 
and  313.  40  CFR  part  63,  appendix  A. 
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Method  310  is  applicable  for 
determining  the  residual  amount  of 
solvent  (hexane  being  the  most 
commonly  used  solvent)  and  diene 
monomer  in  ethylene-propylene 
terpolymer  (EPDM)  as  produced  in  the 
solution  polymerization  process. 
Method  312  is  applicable  for 
determining  the  residual  amount  of 
styrene  in  styrene-butadiene  rubber 
(SBR)  as  produced  in  the  emulsion 
polymerization  process.  Method  313  is 
appbcable  for  determining  the  residual 
amount  of  toluene,  dimer,  and  sty  ene 
in  polybutadiene  rubber  (PBR)  and  SBR 
crumb  as  produced  in  the  solution 
polymerization  process.  All  three- 
method  analysis  is  through  the  use  of 
gas  chromatography. 
DATES:  Comments.  Comments  must  be 
received  on  or  before  August  11, 1995. 

Public  Hearing.  If  anyone  contacts  the 
EPA  requesting  to  speak  at  a  pubUc 
hearing  by  July  3.  1995.  a  public  hearing 
will  be  held  on  July  12. 1995  beginning 
at  10  a.m.  Persons  interested  in 
attending  the  hearing  should  call  Ms. 
Marguerite  Thweatt  at  (919)  541-5607  to 
verify  that  a  hearing  will  be  held. 

Request  to  Speak  at  Hearing.  Persons 
wishing  to  present  oral  testimony  must 
contact  the  EPA  by  July  3. 1995  by 
contacting  Ms.  Marguerite  Thweatt. 
Organic  Chemicals  Group  (MD-13).  U.S. 
Environmental  Protection  Agency, 
Research  Triangle  Park.  North  Carolina 
27711.  telephone  nimiber  (919)  541- 
5607. 

A00AES8ES:  Comments.  Comments 
should  be  submitted  (in  duplicate,  if 
possible)  to:  Air  Docket  Section  (LE- 
131).  Attention:  Docket  No.  A-92-44, 
U.S.  Environmental  Protection  Agency. 
401  M  Street  SW.,  Washington.  DC 
20460.  The  EPA  requests  that  a  separate 
copy  also  be  sent  to  the  contact  person 
listed  below.  The  puWic  hearing,  if 
required,  will  be  held  at  the  EPA's 
Office  of  Administration  Auditorium, 
Research  Triangle  Park.  North  Carolina. 

The  docket  is  located  at  the  above 
address  in  room  M-1500,  Waterside 
Mall  (ground  floor).  Mid  may  be 
inspected  from  8  a.m.  to  4  p.m..  Monday 
throu^  Friday;  telephone  nimiber  (202) 
382-7548.  A  reasonable  fee  may  be 
charged  for  copying  docket  materials. 
FOn  RiRTMER  tUFOIWIATIOI*  COMTACT:  For 
information  concerning  the  methods, 
contact  Mr.  Solomon  Ricks  at  (919)  541- 
5242.  Emission  Measurement  Center. 
Emission  Monitoring  and  Analysis 
Division  (Nfl>-19),  U.S.  Environmeatal 
Protection  Agency,  Research  Triangle 
Park.  North  CareUna  27711. 
8UPPi.EMEirrARv  mnmmmm:  The 
proposed  regulatory  text  <rf  the  proposed 
rule  is  not  included  in  this 


Register  document.  The  regulatory  text 
is  available  in  Docket  No.  A-92-44;  or 
a  limited  number  of  copies  of  the 
regulatory  text  are  available  from  the 
EPA  contact  person  designated  in  this 
dociunent.  This  doomient  with  the 
proposed  regulatory  language  is  also 
available  on  the  Technology  Transfer 
Network  (TTN)  on  the  EPA's  electronic 
bulletin  boards.  The  TTN  provides 
information  and  technology  exchange  in 
various  areas  of  air  pollution  control. 
The  service  is  free,  except  for  the  cost 
of  a  telephone  call.  Dial  (919)  541-5742 
for  up  to  a  14,400  bps  modem.  If  more 
information  on  TTN  is  needed,  call  the 
HELP  line  at  (919)  541-5384. 

Other  materials  related  to  this 
rulemaking  are  available  for  review  in 
the  docket. 


I.  Intraductioii 

These  methods  will  apply  to  ethylene- 
propylene  elastomers  production, 
polybutadiene  rubber  production,  and 
styrene-butadiene  rubber  and  latex 
production,  using  stripping  technology 
as  the  method  of  compUance.  As  stated 
in  the  Polymers  and  Resins  I  rule,  if 
compliance  is  to  be  demonstrated  by 
sampling,  samples  of  the  stripped  wet 
crumb  or  stripped  latex  must  be  taken 
immediately  after  the  stripper  and 
analyzed  to  determine  the  residual  HAP 
content. 
n.  SiHBBiary  of  Proposed  Methods 

A.  Method  310 

The  proposed  method  is  adapted  from 
a  test  method  submitted  to  the  EPA  by 
the  Exxcm  Chemical  Company.  The 
basic  principle  of  the  method  is 
dissolving  an  EPDM  crumb  rubber 
sample  in  a  polymer  dissolving  stock 
solution  widi  an  internal  heptane 
standard.  The  solution  is  then  analyzed 
for  hexane  and  diene  using  a  gas 
chromatograph  (GC)  with  a  flame 
ionization  detector  (FID).  The  solvent 
actually  used  in  the  production  of  the 
rubber  is  determined  by  the 
manufactiirer.  The  particular  solvent 
used  by  Exxon  is  hexane,  therefore  the 
proposiad  method  is  aimed  towards  the 
determination  of  residual  hexane  in  the 
crumb  rubber. 

B.  Method  312 

The  pit^sed  method  is  adapted  from 
a  test  method  submitted  to  the  EPA  by 
the  Goodyear  Tire  and  Rubber 
Comp>any.  The  basic  principle  of  the 
method  is  coagulating  the  SBR  latex 
sample  with  an  internal  standard  and 
analyzing  the  extract  to  determine 
styrene  concentration  using  a  GC  wiA  a 
FHD.  The  internal  standard  is  prepared 
by  mixing  dpha-methylstyrene  with 


either  ethyl  alcohol  or  isopropyl 
alcohol. 

C.  Method  313 

The  proposed  method  is  adapted  from 
a  test  method  submitted  to  the  EPA  by 
the  American  Synthetic  Rubber 
Corporation  (ASRC).  The  basic  principle 
of  the  method  involves  the  use  of  a 
headspace  analyzer  in  determining  the 
residual  amount  of  toluene,  dimer.  and 
styrene  in  PBR  and  SBR  samples.  As  is 
the  case  with  Method  310.  the  solvent 
used  in  the  production  of  the  rubber  is 
determined  by  the  manufacturer.  ASRC 
uses  toluene  as  its  manufacturing 
solvent,  therefore  this  proposed  method 
highUghts  the  determination  of  residual 
toluene  as  the  solvent. 

m.  Adminstrative  Requirements 

A.  Public  Hearing 

In  accordance  with  section  307(d)(5) 
of  the  Clean  Air  Act  as  amended  by  Pub. 
L.  101-549.  the  Clean  Air  Act 
Amendments  of  1990,  a  public  hearing 
will  be  held,  if  requested,  to  discuss  the 
proposed  methods.  Persons  wishing  to 
make  oral  presentations  should  contact 
EPA  at  the  address  given  in  the 
ADDRESSES  section  of  the  preamble  in 
the  Polymers  and  Resins  I  rule.  Oral 
presentations  will  be  limited  to  15 
minutes  each.  Any  member  of  the 
public  may  file  a  written  statement  with 
the  EPA  before,  during,  or  writhin  30 
days  after  the  hearing.  Written 
statements  should  be  addressed  to  the 
Air  Docket  Section  address  given  in  the 
ADDRESSES  section  of  the  Polymers  and 
Resins  I  rule. 

A  verbatim  transcript  of  the  hearing 
and  written  statements  will  be  available 
for  public  inspection  and  copying 
during  normal  working  hours  at  EPA's 
Air  Docket  Section  in  Washington,  D.C. 

B.  Docket 

The  docket  is  an  organized  and 
complete  file  for  all  information 
submitted  or  otherwise  considered  by 
EPA  in  the  devel(^ment  of  this 
proposed  rulemaking.  The  principal 
purposes  of  the  docket  are:  (1)  To  rilew 
interested  parties  to  identify  and  locate 
documents  so  that  they  can  effectively 
participate  in  the  rulemaking  process, 
and  (2)  to  serve  as  the  record  in  case  of 
judicial  review  (except  for  interagency 
review  materials)  (Clean  Air  Act  section 
307(d)(7MA)). 

C.  Office  of  Management  and  Budget 
Review 

Under  Executive  Order  12866  (58  PR 
51735  October  4. 1993)),  the  EPA  is 
required  to  judge  wteAer  a  reguiadon 
is  "significant"  and  therefore  subject  to 
Office  of  Management  and  Budget 


(OMB)  review  and  the  requirements  of 
this  Executive  Order  to  prepare  a 
regulatory  impact  analysis  (RIA).  The 
Order  defines  "significant  regulatory 
action"  as  one  that  is  likely  to  result  in 
a  rule  that  may:  (1)  Have  an  annual 
effect  on  the  economy  of  $100  million 
or  more  or  adversely  afliect  in  a  material 
way  the  economy,  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities;  (2)  create 
a  serious  inconsistency  or  otherwise 
interfere  with  an  action  taken  or 
planned  by  another  agency;  (3) 
materially  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs,  or  the  rights  and  obligation  of 
recipients  thereof;  or  (4)  raise  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  the  Executive 
Order. 

D.  Regulatory  Flexibility  Act 
Compliance 

The  Regulatory  Flexibility  Act  (RFA) 
of  1980  requires  the  identification  of 
potentially  adverse  impacts  of  Federal 
regulations  upon  small  business 
entities.  The  RFA  specifically  requires 
the  completion  of  an  analysis  in  those 
instances  where  small  business  impacts 
are  possible.  This  rulemaking  does  not 
impose  emission  measurement 
requirements  beyond  those  specified  in 
the  current  regulations,  nor  does  it 
change  any  emission  standard.  Because 
this  rulemaking  imposes  no  adverse 
economic  impacts,  an  analysis  has  not 
been  conducted. 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act.  5  U.S.C. 
605(b).  the  Administrator  certifies  that 
this  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  no  additional  cost  will 
be  incurred  by  such  entities. 

E.  Paperwork  Reduction  Act 

The  rule  does  not  change  any 
information  collection  requirements 
subject  of  Office  of  Management  and 
Budget  review  under  the  Paperwork 
Reduction  Act  of  1980.  44  U.S.C.  3501 
etseq. 

F.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  the  private  sector,  of 


$100  million  or  more.  Under  section 
205,  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
significantly  or  uniquely  impacted  by 
the  rule. 

EPA  has  determined  that  the  action 
proposed  today  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
govenunents  in  the  aggregate,  or  to  the 
private  sector.  Therefore,  the 
requirements  of  the  Unfunded  Mandates 
Act  do  not  apply  to  this  action. 

G.  Statutory  Authority 

The  statutory  authority  for  this 
proposal  is  provided  by  section  112  of 
the  Clean  Air  Act,  as  amended,  42 
U.S.C.  7412. 

Dated:  May  30, 1995. 
Carol  M.  Browner, 

Administrator. 

[PR  Doc  95-13923  Filed  &-«-9S:  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  95-75.  RM-8615] 

Radio  Broadcasting  Services; 
Blossom,  TX,  and  DeQueen,  AR 

AGENCY:  Federal  Communications 

Conunission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  by  Red  River 
Wireless  Communications  proposing  the 
allotment  of  Channel  224C2  to  Blossom, 
Texas,  as  the  community's  first  local 
aural  transmission  service.  In  order  to 
accommodate  the  allotment  of  Channel 
224C2  to  Blossom,  we  also  propose  to 
substitute  Channel  227A  for  Channel 
224A  at  DeQueen,  Arkansas,  and  to 
modify  the  license  of  Station 
KDQN(FM)  accordingly.  The  Ucensees 
of  Station  KDQN{FM).  DeQueen. 
Arkansas,  has  been  ordered  to  show 
cause  as  to  why  their  license  should  not 
be  modified  as  described  above.  See 
Supplemental  Information,  infra. 
DATES:  Comments  must  be  filed  on  or 
before  July  28,  1995,  and  reply 
comments  on  or  before  August  14, 1995. 
ADDRESSES:  Federal  Communications 
Commission.  Washington.  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC.  interested  parties  should  serve  the 


petitioner,  or  its  counsel  or  consultant, 
as  follows:  William ).  Peimington,  m, 
5519  Rockingham  Road-East, 
Greensboro.  North  Carolina  27407 
(Counsel  for  petitioner). 

FOR  FURTHER  INFORMATK3N  CONTACT:  Pam 
Blumenthal,  Mass  Media  Bureau,  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  Na 
95-75,  adopted  May  25.  1995.  and 
released  June  6, 1995.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC's 
Reference  Center  (Room  239],  1919  M 
Street.  NW..  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor,  ITS,  Inc.,  (202)  857- 
3800.  2100  M  Street.  NW.,  Suite  140. 
Washington.  DC  20037. 

Channel  224C2  and  Channel  22  7 A 
can  be  allotted  to  Blossom,  Texas,  and 
DeQueen.  Arkansas,  respectively,  in 
compliance  with  the  Commission's 
minimum  distance  separation 
requirements.  Channel  224C2  can  be 
allotted  to  Blossom  with  a  site 
restriction  of  11.0  kilometers  (6.8  miles) 
east  in  order  to  avoid  a  short-spacing 
conflict  with  a  pending  proposal  to  allot 
Chaimel  22SA  at  Bells,  Texas.  The 
coordinates  for  Channel  224C2  at 
Blossom  are  33-40-07  and  95-16-13. 
Channel  227A  can  be  allotted  to 
DeQueen,  Arkansas,  and  can  be  used  at 
Station  KDQN(FM)'s  Ucensed  site.  The 
coordinates  for  Channel  227A  at 
DeQueen  are  34-01-57  and  94-19-43. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  bom  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Conmiission. 
John  A.  Karottsoe, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
[PR  Doc.  95-14275  Filed  fr-9-95;  8:45  am) 
MXMO  COOC  «n»-oi-f 
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DEPARTWIENT  OF  TRANSPOfrrATK)H 

National  Highway  Traffic  Saiaty 
Administration 

49  CFR  Part  571 

[Docket  No.  80-t;  Notice  11] 
nm  21Z7-AF59 

Faderai  INotor  Vahicie  Safety 
Standards;  Laaips,  Rall«:t»va  Oavicw 
and  Associated  Equipment 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Notice  of  proposed  rulemaking. 


SUMMARY:  This  notice  proposes  that  the 
rear  of  truck  tractors  be  equipped  with 
retroreflective  sheeting  similar  to  that 
required  for  the  rear  of  heavy  trailers. 
The  agency  tentatively  concludes  that 
the  addition  of  such  a  conspicuity 
treatment  would  result  in  a  reduction  of 
deaths,  injtiries,  and  property  costs. 
DATES:  Comments  are  due  September 
11, 1995.  The  amendments  would  be 
effective  120  days  after  publication  of 
the  final  rule  in  the  Federal  Register. 
ADDRESSES:  Comments  should  refer  to 
the  docket  number  and  notice  number, 
and  be  submitted  to:  Docket  Section, 
room  5109.  400  Seventh  Street.  SW., 
Washington.  DC  20590  (Docket  hoxirs 
are  from  9:30  a.m.  to  4  p.m.) 
FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  Boyd.  Office  of  Rulemaking, 
NHTSA  (202-366-6346). 

SUPPt-EMENTARY  INFORMATION: 

Background 

On  December  10, 1992,  NHTSA 
published  a  final  rule  amending  Federal 
Motor  Vehicle  Safety  Standard  No.  108 
Lamps,  Reflective  Devices,  and 
Associated  Equipment  to  add  paragraph 
S5.7  Conspicuity  Systems.  (57  FR 
58406).  The  rule  has  required,  effective 
December  1, 1993.  that  large  trailers, 
particularly  the  type  that  is  hauled  by 
truck  tractors,  be  provided  with 
reflective  marking  (either  retroreflective 
tape  or  reflex  reflectors)  to  enhance  their 
detectability  at  night  or  under  other 
conditions  of  reduced  visibility.  The 
preamble  to  the  rule  explained  that  the 
conspicmty  requirements  applied  only 
to  large  trailers  because  most  fatal 
accidents  at  night  in  which  a  truck  is 
struck  involves  a  truck  tractor-trailer 
combination  vehicle.  But  the  notice  also 
mentioned  that  the  night  accident 
involvement  rate  of  truck  tractors  alone 
was  much  greater  than  that  of  other 
single  unit  trucks.  The  agency 
announced  that  it  was  considering  truck 
tractors  for  future  conspicuity 
rulemdfdng. 


As  part  of  its  petition  for 
reconsideration  of  the  final  rule,  the 
Insurance  Institute  for  Highway  Safety 
fllHS)  asked  that  the  conspicuity 
requirement  be  extended  to  single  unit 
trucks  and  to  truck  tractors,  citing 
accident  statistics  in  support  of  its 

NHTSA  has  tentatively  concluded 
that  motor  vehicle  safety  would  be 
enhanced  if  a  conspicuity  marking 
scheme  were  extended  to  truck  tractors. 
Under  49  CFR  571.3(b),  a  truck  tractor 
"means  a  truck  designed  primarily  for 
drawing  other  motor  vehicles  and  not  so 
constructed  as  to  carry  a  load  other  than 
a  part  of  the  weight  of  the  vehicle  and 
the  load  so  drawn."  Far  fewer  crashes 
involve  vehicles  colliding  with  the  rear 
of  truck  tractors  than  with  the  rear  of 
trailers,  presiunably  because  of  a  much 
lower  exposure  of  tractors  operating 
without  trailers.  However,  NHTSA's 
data  indicate  that  a  higher  proportion  of 
rear  end  crashes  involving  truck 
tractors,  including  fatal  crashes,  occur  at 
night  than  for  either  trailers  or  trucks. 

It  is  obvious  that  truck  tractors  are 
less  conspicuous  at  night  from  the  rear 
than  other  motor  vehicles.  They  are 
subject  to  fewer  rear  Ughting 
requirements  of  Standard  No.  108. 
Unlike  other  vehicles  over  80  inches 
wide,  tractors  are  not  required  to  have 
rear  side  marker  lamps,  rear  clearance 
lamps,  or  rear  identification  lamps.  If 
double  sided  turn  signal  lamps  are  used 
on  the  front  fenders,  truck  tractors  are 
not  required  to  have  rear  tiun  signal 
lamps  either. 

The  only  remaining  rear  marldng 
lamps  are  the  taillamps.  These  are 
usually  mounted  closer  together  on 
truck  tractors  than  the  taillamps  are  on 
other  motor  vehicles.  Ongoing  research 
at  UMTRI  concerning  the  relative 
placement  of  lower  beam  and  upper 
beam  headlamps  demonstrates  that  the 
distance  perception  of  motorists  is 
distorted  when  viewing  a  vehicle  with 
narrow  lamp  spacing.  The  taillamps  on 
truck  tractors  are  generally  spaced 
closer  together  than  the  headlamps  in 
UMTRI's  study,  and  may  have  more 
influence  on  driving  errors. 

Since  much  of  a  truck  tractor's 
operational  life  is  spent  in  hauling 
trailers,  it  does  not  appear  cost 
beneficial  to  require  it  to  have  the  full 
panoply  of  rear  lighting  equipment 
required  for  other  motor  vehicles. 
Further,  the  configuration  of  truck 
tractors  presents  practicability  problems 
for  the  moimting  of  the  tail,  stop,  and 
tiun  signal  lamps  at  the  locations 
specified  for  other  vehicles.  However. 
the  inexpensive  and  convenient  use  of 
retroreflective  material  would  improve 
the  detectability  of  the  rear  of  truck 


tractors  when  they  are  being  operated  or 
parked  without  trailers.  The  familiarity 
of  the  public  with  the  Federal 
conspicuity  treatment  applied  to  large 
trailers  should  improve  the  recognition 
of  similarly  treated  truck  tractors  and 
make  such  a  treatment  more  effective  for 
accident  prevention  than  it  would  have 
been  in  the  past. 

Proposed  Conspicuity  Treatment  for 
Rear  of  Tractor  Trailers 

In  view  of  the  relatively  short  length 
of  truck  tractors  and  the  fact  that  they 
are  equipped  with  a  full  complement  of 
lamps  at  the  front,  NHTSA  is  proposing 
a  conspicuity  treatment  for  the  rear 
only.  Retroreflective  material  would  be 
applied  in  locations  not  obscured  by 
vehicle  equipment  in  a  rear  orthogonal 
view.  As  with  large  trailers,  two  strips 
of  white  material  300  mm  in  length 
would  be  applied  horizontally  and 
vertically  to  the  right  and  left  upper 
contours  of  the  body,  as  close  to  the  top 
of  the  body  and  as  far  apart  as 
practicable.  As  with  the  presently 
existing  restriction  for  red  reflex 
reflectors  on  truck  tractors  (paragraph 
S5.3.1.2).  the  strips  on  the  cab  rear 
would  be  mounted  not  less  than  100 
mm  above  the  height  of  the  rear  tires. 
Relocation  of  the  material  would  be 
allowed  to  avoid  obsciuation  by  vehicle 
equipment.  If  relocation  is  required  for 
one  side  of  the  body  but  not  the  other, 
the  manufacturer  may  relocate  the  other 
strips  to  achieve  a  symmetrical  effect. 
To  indicate  the  overall  width  of  the 
truck  tractor,  two  strips  of  retroreflective 
sheeting.  600  mm  in  length,  of 
{dternating  colors  of  red  and  white 
woidd  also  be  required  on  the  rear,  to 
be  moimted  as  horizontal  as  practicable 
and  as  far  apart  as  practicable,  not  more 
than  1525  mm  above  the  road  surface. 
This  sheeting  could  be  applied  to  the 
truck  body,  or,  if  the  tractor  is  so 
equipped,  to  the  mud  flaps  or  mud  flap 
support  brackets.  However,  if  the  strips 
are  located  on  the  mud  flaps,  they  must 
be  placed  not  lower  than  300  mm  below 
the  mud  flap  support  bracket  to  avoid 
excessive  movement.  Since  the  tire 
diameter,  and  consequently  the  distance 
from  the  mud  flap  support  to  the  road 
surface,  is  nominally  1  meter,  the  lowest 
practicable  location  of  the  strips  is  about 
700  mm  above  the  road  surface. 

Under  the  proposal,  manufacturers  of 
truck  tractore  would  have  the  option  of 
using  an  array  of  reflex  reflectors  on  the 
rear  instead  of  retroreflective  sheeting, 
the  same  option  that  is  available  to 
trailer  manufacturers.  However,  reflex 
reflectors  would  still  be  required  by 
Table  I  of  Standard  No.  108,  in  addition 
to  the  conspicxiity  material,  whether 
sheeting  or  reflectors,  because 


paragraphs  S5. 1.1.1  and  S5. 1.1.2  of 
Standard  No.  108  excuse  truck  tractors 
from  the  full  complement  of  rear 
lighting  equipment  required  of  trucks. 
Presently,  mounting  of  conspicuity 
material  or  reflectora  on  mud  flaps  is 
prohibited  by  section  S5.3.1.  This 
requires  lighting  equipment  to  be 
"securely  mounted  on  a  rigid  part  of  the 
vehicle  other  than  glazing  that  is  not 
designed  to  be  removed  except  for 
repair".  In  the  past,  NHTSA  has  deemed 
mudflaps  not  to  be  a  "rigid  part  of  the 
vehicle."  However,  the  prohibition  is 
subject  to  exceptions  "in  succeeding 
paragraphs  of  S5.3.1  and  S7".  and 
NHTSA  proposes  adding  as  exceptions 
tape  or  reflectors  on  mudflaps  added  in 
compliance  with  S5.7. 

Estimate  of  Benefits 

The  benefits  estimated  for  the  trailer 
conspicuity  regulation  offer  a  reasonable 
basis  for  estimating  the  benefits  of  a 
similar  regulation  for  truck  tractors.  The 
agency  concluded  that  the  likely  result 
of  adding  conspicuity  treatment  to 
trailers  was  the  prevention  of  25  percent 
of  rear  collisions,  and  a  significant 
reduction  in  the  severity  of  the 
remaining  collisions.  Although  the 
required  rear  lighting  for  truck  tractors 
is  less  than  is  required  for  a  trailer, 
NHTSA  believes  that  the  added  degree 
of  conspicuity  of  a  tractor  that  would  be 
provided  by  retroreflective  sheeting  is 
not  less  than  the  relative  improvement 
in  conspicuity  of  a  trailer  provided  by 
its  treatment.  Thus,  it  is  reasonable  to 
assume  a  similar  rate  of  crash 
prevention. 

NHTSA  estimated  that  the  property 
damage  savings  of  preventing  a  crash 
into  the  reai  end  of  a  trailer,  in  1992 
dollars,  as  $10,869,  and,  for  damage 
mitigation,  as  $2,075  (in  1994  dollars, 
$11,434  and  $2,183  respectively).  The 
agency  believes  that,  when  the  entire 
truck  tractor  population  is  equipped 
with  conspicuity  treatment,  on  an 
annual  basis  276  collisions  can  be 
prevented,  resulting  in  a  savings  of 
$3,156,000,  and  that  829  collisions  can 
be  mitigated,  resulting  in  a  savings  of 
$1,800,000,  or  total  property  damage 
benefits  of  $4,966,000.  If  no  benefits 
were  presumed  for  any  vehicle  older 
than  15  years,  the  remaining  property 
damage  benefits  would  be  $4,755,000. 
The  present  value  of  these  future 
benefits  of  a  model  year  fleet  would 
range  from  $4,313,000  to  $3,115,000 
under  discount  rate  assumptions  of  2 
percent  to  10  percent. 

However,  the  primary  purposes  of  a 
tractor  conspicuity  regulation  would  be 
to  save  lives  and  reduce  the  severity  of 
injuries.  If  fatalities  involving  rear 
collisions  of  truck  tractors  can  be 


reduced  by  15  to  25  percent,  there 
would  be  4  to  8  fewer  deaths 
attributable  to  this  type  of  accident.  The 
agency  also  believes  that  there  would  be 
107  to  178  fewer  injuries  when  full 
coverage  of  the  tractor  population  is 
achieved. 

Estimate  of  Costs 

In  estimating  costs,  NHTSA  has  used 
a  price  for  retroreflective  material  of 
$0,675  a  linear  foot,  although  market 
pressures  may  have  reduced  the  cost  to 
$0.60  for  high  volume  users. 
Approximately  8  linear  feet  of  material 
(7.8  feet  actually)  would  be  required  to 
comply.  NHTSA  is  also  estimating  a 
labor  rate  of  $22.50  an  hour,  and  an 
installation  time  of  10  minutes  for  the 
material. 

On  this  basis,  NHTSA  estimates  a 
manufacturer's  cost  of  $9.15  to  apply 
conspicuity  treatment  to  the  tractor 
body,  and  a  consumer  cost  of  $13.82, 
applying  a  consiuner  cost  factor  of  1.51. 
If  the  manufacturer  chooses  to  apply  the 
treatment  to  mud  flaps,  two  mounting 
plates  would  be  required,  at  an 
additional  cost  to  the  manufactiuer  of 
$1.11  each,  or  $2.22.  a  total  cost  to  the 
consimier  of  $3.35.  Thus,  the  cost  to  the 
manufacturer  would  range  between 
$9.15  and  $11.37,  and  to  the  consumer, 
between  $12.31  and  $17.17.  Using  this 
latter  figure,  and  estimating  an  aimual 
production  of  150,000  for  truck  tractors, 
the  agency  estimated  that  the  total 
annual  cost  impact  of  this  regulation 
would  not  exceed  $2,575,500.  The 
present  value  of  futuire  property  damage 
reduction  benefits  from  this  regulation 
in  property  damage  alone  are  expected 
to  be  at  least  $3,115,000  with  a  discount 
rate  of  10  percent  and  more  if  a  lower 
discount  rate  prevails.  The  prevention 
of  deaths  and  injuries  would  be 
achieved  with  no  additional  cost. 

Request  for  Comments 

Interested  persons  are  invited  to 
submit  comments  on  the  proposal.  It  is 
requested  but  not  required  that  10 
copies  be  submitted. 

All  comments  must  not  exceed  15 
pages  in  length.  (49  CFR  553.21). 
Necessary  attachments  may  be 
appended  to  these  submissions  without 
regard  to  the  15-page  limit.  This 
limitation  is  intended  to  encourage 
.  commenters  to  detail  their  primary 
arguments  in  a  concise  fashion. 

If  a  commenter  wishes  to  submit 
certain  information  under  a  claim  of 
confidentiahty,  three  copies  of  the 
complete  submission,  including 
purportedly  confidential  business 
information,  should  be  submitted  to  the 
Chief  Counsel,  NHTSA,  at  the  street 
address  given  above,  and  seven  copies 


from  which  the  purportedly  confidential 
information  has  been  deleted  should  be 
submitted  to  the  Doclf^et  Section.  A 
request  for  confidentiality  should  be 
accompanied  by  a  cover  letter  setting 
forth  the  information  specified  in  the 
agency's  confidential  business 
information  regulation.  49  CFR  part  512. 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  for  the 
proposal  will  be  considered,  and  will  be 
available  for  examination  in  the  docket 
at  the  above  address  both  before  and 
after  that  date.  To  the  extent  possible, 
comments  filed  after  the  closing  date 
will  also  be  considered.  Comments 
received  too  late  for  consideration  in 
regard  to  the  final  rule  will  be 
considered  as  suggestions  for  further 
rulemaking  action.  Comments  on  the 
proposal  will  be  available  for  inspection 
in  the  docket.  The  NHTSA  will  continue 
to  file  relevant  information  as  it 
becomes  available  in  the  docket  after  the 
closing  date,  and  it  is  recommended  that 
interested  persons  continue  to  examine 
the  docket  for  new  material. 

Those  persons  desiring  to  be  notified 
upon  receipt  of  their  comments  in  the 
rules  docket  should  enclose  a  self- 
addressed,  stamped  postcard  in  the 
envelope  with  their  comments.  Upon 
receiving  the  comments,  the  docket 
supervisor  will  return  the  postcard  by 
mail. 

Effisctive  Date 

NHTSA  estimates  that  a  final  rule 
would  become  effective  around  January 
1, 1997,  but  intends  that  the  actual  date 
will  be  the  first  day  of  the  first  month 
beginning  following  120  days  after 
publication  of  the  final  rule  in  the 
Federal  Register.  Because  compliance 
with  the  final  rule  can  be  achieved  by 
simple  appUcation  of  retroreflective 
sheeting,  which  does  not  require  any 
structural  modifications  or  changes  in 
tooling,  and  because  of  the  importance 
of  reducing  deaths,  injuries,  and 
property  damage  at  the  earliest  feasible 
time,  the  agency  tentatively  finds  for 
good  cause  shown  that  an  effective  date 
for  the  amendments  to  Standard  No.  108 
that  is  earlier  than  180  days  after  their 
issuance  would  be  in  the  public  interest 

Rulemaking  Analyses  and  Notices 

Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

This  action  has  not  been  reviewed 
under  Executive  Order  12866.  It  has 
been  determined  that  the  rulemaking 
action  is  not  significant  under 
Department  of  Transportation  regulatory 
policies  and  procedures. 
Implementation  of  the  rule  would  not 
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have  a  yearly  cost  impact  that  exceeds 
$2,500,000  in  the  aggregate.  Although 
these  cost  impacts  are  not  deemed 
significant  and  preparation  of  a  full 
regulatory  evaluation  is  not  warranted, 
the  agency  has  prepared  a  preliminary 
regulatory  evaluation  which  has  been 
placed  in  the  docket. 

National  Environmental  Poliqr  Act 

NHTSA  has  analyzed  this  rulemaking 
action  for  the  purposes  of  the  National 
Environmental  Policy  Act.  It  is  not 
anticipated  that  a  final  rule  based  on 
this  proposal  would  have  a  significant 
effect  upon  the  environment. 
Compliance  would  require  the 
appUcation  of  not  more  than  8  feet  of 
retroreflective  tape  to  the  rear  {1,200,000 
feet  for  an  estimated  year's  production 
of  150,000  truck  tractors),  a  material 
currently  in  use  with  no  known  negative 
environmental  effects. 

Regulatory  Flexibility  Act 

The  agency  has  also  considered  the 
impacts  of  this  rulemaking  action  in 
relation  to  the  Regulatory  Flexibility 
Act.  I  certify  that  this  rulemaking  action 
would  not  have  a  significant  economic 
impact  upon  a  substantial  number  of 
small  entities.  Accordingly,  no 
regulatory  flexibility  analysis  has  been 
prepared.  Manufacturers  of  motor 
vehicles,  those  affected  by  the 
rulemaking  action,  are  generally  not 
small  businesses  within  the  meaning  of 
the  Regulatory  FlexibiUty  Act.  Fiirther, 
small  organizations  and  governmental 
jurisdictions  would  not  be  significantly 
affected  because  the  price  of  new  truck 
tractors  would  be  only  minimally 
increased.  An  increase  of  less  than  $16 
per  vehicle  is  expected  to  be  more  than 
offset  by  savings  in  repair  to  it  over  its 
Ufe. 
Executive  Order  12612  (Federalism) 

This  rulemaking  action  has  also  been 
analyzed  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612,  and  NHTSA  has 
determined  that  this  rulemaking  action 
does  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Civil  Justice 

A  final  rule  based  on  this  proposal 
would  not  have  any  retroactive  effect. 
Under  49  U.S.C.  30103,  whenever  a 
Federal  motor  vehicle  safety  standard  is 
in  effect,  a  state  may  not  adopt  or 
maintain  a  safety  standard  applicable  to 
the  same  aspect  of  performance  which 
is  not  identical  to  the  Federal  standard. 
Section  30163  sets  forth  a  procedure  for 
judicial  review  of  final  rules 
estabUshing,  amending  or  revoking 


Federal  motor  vehicle  safety  standards. 
That  section  does  not  require 
submission  of  a  petiticm  for 
reconsideration  or  other  administrative 
proceedings  before  parties  may  file  suit 
in  court. 
List  of  Subjects  in  49  CFR  Part  571 

hnports.  Motor  vehicle  safety,  Motor 
vehicles. 

PART  571— FEDERAL  MOTOR 
VEHICLE  SAFETY  STANDARDS 

In  consideration  of  the  foregoing,  49 
CFR  part  571  would  be  amended  as 
follows: 

1.  The  authority  citation  for  part  571 
would  continue  to  read  as  follows: 

Authority:  49  U.S.C.  322,  30111,  30115, 
30162;  delegation  of  authority  at  49  CFR  1.50. 

1571.106    [Amendecq 

2.  Section  571.108  would  be  amended 

by: 

(a)  revising  paragraphs  S5.3.1,  S5.7, 

S5.7.1,  S5. 7. 1.3(a),  S5. 7.1.4  (a)  and  (b), 
and  the  headings  of  S5. 7.1.4.1  and 
S5.7.1.4.2, 

(b)  adding  new  parawaph  S5.7. 1.4.3, 

(c)  revising  paragraphs  S5.7.2  and 
S5.7.3,  and 

(d)  adding  Figiue  31,  to  read  as 
follows: 

4571.106    Motor  VeMeto  Safety  Standard 
No.  108  Lamps,  reflective  devteaa,  and 
aaaoclalad  equipment 
•        •        *        *        » 

S5.3.1    Except  as  provided  in 
succeeding  paragraphs  of  55.3.1,  and 
paragraphs  S5.7  and  S7,  each  lamp, 
reflective  device,  and  item  of  associated 
equipment  shall  be  securely  mounted 
on  a  rigid  part  of  the  vehicle  other  than 
glazing  that  is  not  designed  to  be 
removed  except  fw  repair,  in 
accordance  with  the  requirements  of 
Table  I  and  Table  III,  as  applicable,  and 
in  the  location  specified  in  Table  11 
(multipurpose  passenger  vehicles, 
trucks,  trailers,  and  buses  80  or  more 
inches  in  overall  width)  or  Table  IV  (all 
passenger  cars,  and  motorcycles,  and 
multi-purpose  passenger  vehicles,  truck, 
trailere  and  buses  less  than  80  inches  in 
overall  width),  as  applicable. 
•        •        •        •        * 

S5.7    Conspicuity  Systems.  Each 
trailer  of  80  or  more  inches  overall 
width,  and  with  a  GVWR  over  10,000 
lbs.,  manufactured  cmi  or  after  December 
1, 1993,  except  a  trailer  designed 
exclusively  for  living  or  office  use,  and 
each  truck  tractor  manufactured  on  or 

after 1. 199x.  shall  be  equipped 

with  either  retroreflective  sheeting  that 
meets  the  requirements  of  35. 7.1,  reflex 
reflectors  that  meet  the  requirements  of 
S5.7.2,  or  a  combination  of 


retroreflective  sheeting  that  meet  the 
requirement  of  S5.7.3. 

S5 . 7 . 1    Retroreflective  sheeting.  Each 
trailer  or  truck  tractor  to  which  S5.7 
applies  that  does  not  conform  to  S5.7.2 
or  S5.7.3  shall  be  equipped  with 
retroreflective  sheeting  that  conforms  to 
the  requirements  specified  in  S5. 7. 1.1 
through  85. 7. 1.5. 
•        •        •        *        • 

55.7.1.3  Sheeting  pattern, 
dimensions,  and  relative  coefficients  of 
retrore flection. 

(a)  Retroreflective  sheeting  shall  be 
applied  in'a  pattern  of  alternating  white 
and  red  color  segments  to  the  side  and 
rear  of  each  trailer,  and  the  rear  of  each 
truck  tractor,  and  in  white  to  the  upper 
rear  owners  of  each  trailer  and  truck 
tractor,  in  the  locations  specified  in 
S5.7.1.4,  and  Figures  30-1  through  30- 
4,  and  Figure  31,  as  appropriate. 

55.7.1.4  Location,  (a)  Retroreflective 
sheeting  diall  be  applied  to  each  trailer 
and  truck  tractor  as  specified  below,  but 
need  not  be  applied  to  discontinuous 
surfaces  such  as  outside  ribs,  stake  post 
pickets  on  platform  trailers,  and 
external  protruding  beams,  or  to  items 
of  equipment  such  as  door  hinges  and 
lamp  bodies. 

(b)  The  edge  of  white  sheeting  shall  be 
not  be  located  closer  than  75  mm  to  the 
edge  of  the  luminous  lens  area  of  any 
red  or  amber  lamp  that  is  required  by 
this  standard. 
•        •        •        •        ♦ 

55.7.1.4.1  Rear  of  trailers.  *  *  * 

55.7.1.4.2  Side  of  trailers.  "  *  * 

55.7.1.4.3  Rear  of  truck  tractors. 
Retroreflective  sheeting  shall  be  applied 
to  the  rear  of  each  truck  tractor  as 
follows,  in  locations  not  obscured  by 
vehicle  equipment  as  determined  in  a 
rear  orthogonal  view: 

(a)  Element  1:  Two  strips  of  sheeting 
in  alternating  colore,  each  not  less  than 
600  mm  long,  located  as  close  as 
practicable  to  the  edges  of  the  truck  cab, 
or  the  mud  flaps,  or  the  mud  flap 
suppcHl  brackets,  to  mark  the  width  of 
the  truck  tractor.  The  strips  shall  be 
mounted  as  horizontal  as  practicable, 
and  as  close  as  practicable  to  not  less 
than  375  mm  and  not  more  than  1525 
mm  above  the  road  surface  at  the  stripe 
centerline.  Strips  on  mud  flaps  shall  be 
moimted  not  lower  than  300  mm  below 
the  lower  edge  of  the  mud  flap  support 
bracket.  Strips  on  the  truck  cab  shall  be 
mounted  not  less  than  100  mm  above 
the  height  of  the  rear  tires. 

(b)  Element  2:  Two  pairs  of  white 
strips  of  sheeting,  each  pair  consisting 
of  strips  300  mm  long,  appUed 
horizontally  and  vertically  to  the  right 
and  left  upper  contoure  of  the  body,  as 


close  to  the  top  of  the  body  and  as  far 
apart  as  practicable.  If  one  pair  must  be 
relocated  to  avoid  obscuration  by 
vehicle  equipment,  the  other  pair  may 
be  relocated  in  order  to  be  mounted 
symmetrically. 

55.7.2  fle/7ex  Reflectors.  Each  trailer 
or  truck  tractor  to  which  S5.7  applies 
that  does  not  conform  to  S5.7.1  or  S5.7.3 
shall  be  equipped  with  reflex  reflectors 
in  accordance  with  this  section. 

*        •        •        •        • 

55.7.3  Combination  of  sheeting  and 
reflectors.  Each  trailer  or  truck  tractor  to 
which  S5.7  applies  that  does  not 
conform  to  S5.7.1  or  S5.7.2,  shall  be 
equipped  with  retroreflective  materials 
that  meet  the  requirements  of  S5.7.1 
except  that  reflex  reflectors  that  meet 
the  requirements  of  S5. 7.2.1,  and  that 
are  installed  in  accordance  with 
S5.7.2.2,  may  be  used  instead  of  any 
corresponding  element  of  retroreflective 
sheeting  located  as  required  by  S5.7.1.4. 

BILUNOCOOE  4»10-6»-P 
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Figure  31  -  Truck  Tractor  Conspicuity  Treatment  Example 


Issued  on  May  23.  i995. 
Barry  Felrice. 

Associate  Administrator  for  Safety 
Performance  Standards. 
[FR  Doc.  95-14246  Filed  6-9-95;  8:45  am) 
BILUNG  CODE  4aiO-S»-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  12-Month  Recycled 
Petition  Finding  for  a  Petition  To  List 
the  Bull  Trout  as  Threatened  or 
Endangered 

agency:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Notice  of  12-month  recycled 

petition  finding. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  announces  a  12-month 
recycled  petition  finding  for  a  petition 
to  Ust  the  bull  trout  [Salvelinus 
confluentus)  under  the  Endangered 
Species  Act  of  1973.  as  amended.  The 
Service  finds  that  sufficient  information 
is  available  on  the  biological 
vulnerability  and  threats  to  the  species 
to  support  a  warranted  finding  to  list 
bull  trout  as  a  distinct  population 
segment  within  the  conterminous 
United  States.  After  review  of  all 
available  scientific  and  commercial 
information,  the  Service  finds  that 
listing  this  species  is  warranted,  but 
precluded  due  to  other  higher  priority 
listing  actions.  The  Service  continues  to 
seek  data  and  comments  from  the  public 
on  the  status  and  threats  to  this  species. 
DATES:  The  finding  announced  in  this 
dociunent  was  made  on  May  31. 1995. 
Comments  and  information  may  be 
submitted  until  further  notice. 
ADDRESSES:  Data,  information, 
comments,  or  questions  concerning  this 
finding  should  be  submitted  to  the 
Idaho  State  Supervisor,  U.S.  Fish  and 
Wildlife  Service,  4696  Overland  Road, 
Room  576,  Boise.  Idaho.  83705.  The 
petition,  finding,  and  supporting  data 
are  available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Idaho  State  Supervisor  (see  ADDRESSES 
section),  at  208/334-1931. 

SUPPLEMENTARY  INFORMATION: 

Background 

Section  4(b)(3)(B)(iii)  of  the 
Endangered  Species  Act  (Act)  of  1973. 
as  amended  (16  U.S.C  1531  et  seq.], 
provides  that  the  Service  may  make 
"warranted  but  precluded"  findings  on 
petitions  to  revise  the  Lists  of 
Endangered  and  Threatened  Wildlife 
and  Plants  if  an  immediate  proposed 
rule  is  precluded  by  other  pending 
proposals.  Section  4(b)(3)(C)(i)  of  Act 
requires  that  any  petition  for  which  a 
12-month  finding  of  "warranted  but 


precluded"  is  made  should  be  treated  as 
if  it  was  resubmitted  on  the  date  such 
finding  was  made.  As  a  result,  the 
Service  must  make  one  of  the  findings 
described  in  section  4(b)(3)(B)  within  12 
months  of  the  most  recent  "warranted 
but  precluded"  finding  (50  CFR 
424.14(b)(4)).  On  June  10. 1994  the 
Service  published  a  notice  of  petition 
finding  (59  FR  30254)  that  determined 
listing  a  distinct  vertebrate  population 
segment  of  bull  trout  [Salvelinus 
confluentus)  residing  in  the 
conterminous  United  States  is 
"warranted,  but  precluded"  due  to  other 
higher  priority  listing  actions.  This 
finding  was  made  on  a  petition  received 
October  30. 1992  from  the  Alliance  for 
the  Wild  Rockies.  Inc.,  Friends  of  the 
Wild  Swan,  and  Swan  View  Coalition 
requesting  that  the  bull  trout  be  listed  as 
an  endangered  species  throughout  its 
range.  The  Service  determined  that  the 
threats  facing  the  bull  trout  were 
imminent  but  of  moderate  magnitude. 
Therefore,  in  accordance  with  the 
Service's  fisting  priority  system  (48  FR 
43098),  the  fisting  priority  number 
assigned  to  this  population  was  9. 

Following  the  June  10,  1994 
"warranted  but  precluded"  finding  (59 
FR  30254),  the  Service  solicited  and 
continued  to  evaluate  new  information 
regarding  the  status  of  bull  trout,  as  well 
as  information  pertinent  to  the  present 
and  future  threats  facing  the  species.  In 
January  1995,  the  Service  reevaluated 
the  Usting  priority  for  the  bull  trout  in 
the  conterminous  United  States.  At  this 
time,  there  was  uncertainty  over  the 
status  of  pending  State  and  Federal 
actions,  such  as  PACFISH  and  a  new 
emphasis  on  timber  harvest  proposals  in 
areas  damaged  by  fires  and  insects. 
Following  tills  reevaluation,  the  Service 
concluded  that  threats  previously 
considered  moderate  in  several 
watersheds  were  now  of  high  magnitude 
and  that  the  majority  of  the  populations 
were  subject  to  imminent  threats  of  high 
magnitude.  On  January  31,  1995,  the 
service  elevated  the  listing  priority  for 
the  species  fit)m  9  to  3. 

In  evaluating  the  current  status  of  the 
bull  trout  to  make  the  required  annual 
recycled  petition  finding,  information 
received  from  a  variety  of  agency  and 
private  sources  has  been  fully 
considered.  The  Service  has  carefully 
assessed  the  best  scientific  and 
commercial  information  available  and 
has  determined  that  sufficient 
information  exists  on  the  biological 
vulnerability  and  threats  to  the  species 
to  continue  to  support  a  warranted 
finding  to  Ust  bull  trout  within  the 
conterminous  United  States.  While 
some  of  the  remaining  bull  trout 
populations  appear  to  be  stable,  all 


populations  with  one  exception  face  one 
or  more  threats  that  may  result  in  their 
futiire  decline. 

In  conjunction  with  the  determination 
that  listing  the  bull  trout  within  the 
conterminous  United  States  was 
warranted,  the  Service  evaluated  the 
magnitude  and  imminence  of  threats 
faced  by  bull  trout  populations  in  over 
60  watersheds  in  the  course  of  assigning 
a  priority  for  listing.  While  watersheds 
may  contain  several  populations,  the 
Service  used  watersheds  as  the 
evaluation  units  because  in  most  cases 
threats  in  a  watershed  apply  to  all 
populations. 

Actions  recently  taken  at  both  the 
Federal  and  State  levels  are  beginning  to 
reverse  the  long-term  decline  of  bull 
trout.  The  Forest  Service  and  Bureau  of 
Land  Mtmagement,  by  implementing  the 
President's  Forest  Management  Plan, 
PACFISH,  the  Inland  Native  Fish 
Strategy  and  the  Eastside  Columbia 
Basin  Environmental  Impact 
Statements'  recommendations,  have 
initiated  activities  that  will  reduce  the 
magnitude  of  threats  to  bull  trout.  In 
addition,  the  States  of  Idaho.  Montana. 
Oregon,  and  Washington,  through  their 
development  of  bull  troup  protection 
agreements,  are  setting  in  place 
activities  that  will  assist  the  recovery  of 
the  bull  trout  The  Service  beUeves  tiiat 
these  activities  provide  conservation 
actions  and  management  strategies  that 
will  recover  and  sustain  populations  of 
the  bull  trout. 

Based  on  an  evaluation  of  the  bull 
trout's  status  in  the  known  watersheds 
of  occurrence  and  actions  undertaken  by 
Federal  agencies  and  the  States,  the 
Service's  evaluation  has  determined  that 
the  majority  of  bull  trout  populations 
within  the  conterminous  United  States 
faces  imminent  threats  of  moderate 
magnitude.  Therefore,  bull  trout 
populations  residing  within  the 
conterminous  United  States  have  been 
assigned  a  fisting  priority  number  of  9. 

Recently  enacted  legislation  (P.L. 
104-6)  imposed  a  Usting  moratiiun  of 
the  remainder  of  Fiscal  Year  1995.  and 
rescinded  $1.5  milUon  bom  the 
Service's  Fiscal  Year  1995  Usting  funds. 
In  response  to  this  legislation,  the 
Service  wiU  focus  its  limited  resources 
on  category  1  species.  es(>eciaUy  those 
with  Usting  priority  numbers  of  2  or  3. 
Therefore,  a  Usting  proposal  for  bull 
trout  in  the  conterminous  United  States 
remains  "warranted  but  precluded." 

Section  4(b)(3)(B)(ui)  of  the  Act 
provides  that  the  Service  may  make 
"warranted  but  precluded"  findings 
only  if  it  can  demonstrate  that 
expeditious  progress  is  being  made  on 
other  Usting  actions.  Since  October  1, 
1993.  the  Service  has  proposed  the 
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listing  of  118  species  and  finalized  the 
listing  of  182  species.  The  Service 
believes  this  demonstrates  expeditious 
progress  on  other  listings. 
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Endwigered  and  TtireiMned  WNdHfe 
and  Plants;  12-Month  Rnding  for  a 
PMHten  To  List  the  Plant  Lalhynis 
grtmasii  (Qrlmea  valcMin^  as 
■Endangersd  In  Nevada 

AOetCV:  Fish  and  Wildlife  Service. 

Intericv. 

action:  Notice  of  12-month  petition 

finding. 

SUMMAfiy:  The  Fish  and  Wildlife  Service 
(Service)  announces  a  12-month  finding 
for  a  petition  to  list  Lathyrus  grimesii 
(Grimes  vetchUng)  as  an  enduigered 
species  under  the  emergency  provisions 
of  the  Endangered  Species  Act  of  1973. 
as  amended  (Act).  After  review  of  all 
available  scientific  and  commercial 
information  concerning  the  status  of  the 
species,  the  Service  finds  that  listing 
Lathyrus  ^mesii  is  not  warranted. 
BATES:  The  finding  announced  in  this 
document  was  made  on  May  2. 1995. 
ADWCOBCC:  Data,  inforaation, 
comments,  er  questions  concerang  diis 
petition  should  be  submitted  to  the 
Supervisor.  U.S.  Fish  and  Wildlife 
Swvice,  Ecological  Services  Field 
Office,  4600  Kiet^e  Lane,  Building  C- 
125,  Reno,  Nevada  89S02.  The  petiticm. 
findings,  and  supportiBg  data  are 
avaUable  for  public  inspection,  hy 
appointment,  during  normal  business 
hours  at  the  above  address. 


FOR  FURTHER  INFORMATIOH  COMTACT: 
Janet  Bair,  staff  biologist,  at  the  above 
address,  or  telephone  702-784-5227. 

SUPPt^MENTARY  INFORMATION: 
Background 

Section  4(b)(3)(B)  of  the  Endangered 
Species  Act  of  1973,  as  amended  (16 
U.S.C  1531  et  seq.),  requires  that,  for 
any  petition  to  revise  the  Lists  of 
Endangered  and  Threatened  Wildlife 
and  Plants  that  contains  substantial 
scientific  or  commercial  information,  a 
finding  be  made  within  12  months  of 
the  date  of  receipt  of  the  petition  on 
whether  the  petitioned  action  is  (a)  not 
warranted,  (b)  warranted,  or  (c) 
warranted  but  precluded  bom 
immediate  proposal  by  other  pending 
proposals.  Such  12-month  findings  are 
to  be  published  in  the  Federal  Register. 
On  May  19, 1993,  the  Service  received 
a  petition  dated  May  10, 1993,  to 
emergency  list  the  plant  Lathyrus 
grimesii  (Grimes  vetchling)  as  an 
endangered  species.  The  Service's 
finding  that  substantial  information 
existed  indicating  the  petitioned  action 
may  be  warranted,  was  published  in  the 
Federal  Register  on  July  11. 1994  (59  FR 
35304).  A  status  review  was  initiated  at 
that  time. 

Lathyrus  grimesii,  a  member  of  the 
pea  family  (Fabaceae).  is  a  perennial 
herb  known  only  from  the 
bidepen'dence  Mountains  and  vicinity 
in  Elko  County,  Nevada.  At  the  time  the 
petition  was  submitted  to  the  Service, 
the  total  distribution  of  Lathyrus 
grimesii  was  believed  to  be  restricted  to 
three  or  four  small  populations  located 
within  an  area  smaller  than  2  square 
kilometers  (approximately  1  square 
mile)  in  the  Dorsey  Creek  drainage  of 
the  Independence  Moimtains.  All  but 
one  of  these  populations  were  located  in 
the  immediate  vicinity  of  an  area 
proposed  for  gold  mine  exploration. 

Based  on  these  data,  the  petition  and 
supporting  information  suggested  all 
known  populations  of  Lathyrus  grimesii 
were  likely  to  be  affected  by  gold 
exploration  or  mine  development 
However,  the  Forest  Service,  in 
conjunction  with  other  agencies  and 
concerned  entities,  modified  the  project 
so  as  to  avoid  aU  direct  and  most 
indirect  impacts  to  the  Lathyrus  grimesii 
populations.  In  December  1993  the 
Service  was  notified  that  minerals 
exploration  in  4iis  area  was  not 
successful  and  no  further  explorati^ 
was  planned. 

Data  collected  by  Humboldt  National 
Fwest,  Independmce  Mining  Company. 
Inc.  and  Nevada  Natural  Heritage 
Program  during  the  summers  of  1993 
and  1994  indicates  that  LaOiyrus 


grimesii  is  more  abundant  than 
previously  believed.  Aerial  and  ground 
field  surveys  resxilted  in  identification 
of  67  total  populations  of  Lathyrus 
grimesii.  located  in  nine  separate 
drainages  in  the  Independence 
Mountains.  These  populations 
collectively  cover  approximately  150  to 
200  hectares  (400  to  500  acres), 
distributed  over  an  area  of  about  130 
square  kilometers  (50  square  miles) 
Oames  Morefield.  Nevada  Natural 
Heritage  Program,  in  Utt.  1994).  In 
addition,  a  separate  population  occurs 
on  Wilson  Peak  in  the  neighboring  Bull 
Run  Mountains.  Approximately  30 
percent  of  the  knov»m  populations  occur 
on  private  lands,  while  approximately 
70  percent  occur  on  lands  under  Forest 
Service  management.  A  very  small 
proportion  of  the  known  populations 
(approximately  1  percent)  occur  on 
lands  managed  by  the  Bureau  of  Land 
Management  in  the  Bull  Run 
Mountains. 

The  existence  of  disseminated  gold 
has  resulted  in  mine  claims  throu^out 
the  Independence  Mountains  as  well  as 
exploration  projects  and  mine 
development  in  several  areas.  The 
recenUy  discovered  populations  of 
Lathyrus  grimesii  occur  on  lands  with 
high  mineral  potential  (Dean  Morgan. 
Humboldt  NF.  Mountain  Qty  Ranger 
District,  in  Utt.  1994).  However,  while 
mine  claims  have  been  established  in 
this  area,  exploration  has  not  occurred. 
The  few  roads  into  the  area  are  located 
primarily  on  private  inholdings.  Any 
extensive  exploration  of  this  area  wiU 
require  building  new  roads  or 
agreements  with  the  private  landowners 
for  access.  Humboldt  National  Forest 
has  not  received  any  new  proposals  for 
mine  exploration,  development,  or 
associated  activities  in  areas  populated 
by  Lathyrus  grimesii. 

Livestock  grazing  is  presently  a 
dominant  land  use  in  the  vicinity  of  the 
recenUy  discovered  pojMilations. 
Oazing  effects  were  noted  as  modmate 
to  severe  at  some  sites  in  1994.  and 
cattle  were  observed  grazing  on  the 
dried  stems  of  Lathyrus  grimesii  within 
one  population  (James  Morefield,  in  litL 
1994).  Grazing  erf  green  stems  during 
flowering  mad  fruiting  has  not  been 
observed.  Humboldt  National  Forest  has 
notified  ranchers  of  the  presence  of 
Lathyrus  gpaiesii  and  advised  them  to 
Biinimize  livestock  movements  through 
the  populations  (Jim  Nelson.  Humbaldt 
V^,  in  Utt.,  1994). 

The  petition  indicated  that  Lathyrus 
ffimesii  qualified  for  Usting,  in  put, 
because  of  the  inadequacy  (tf  existing 
regulatory  mechanisms.  In  Ainil  1994. 
Lathyrus  grimesii  was  added  to  the 
F(»est  Service's  Interraountain  Region's 


list  of  sensitive  plants.  The  Forest 
Service  has  authority  to  develop  and 
implement  management  practices  to 
insure  sensitive  species  do  not  become 
threatened  or  endangered  because  of 
Forest  Service  actions.  The  Forest 
Service  also  has  authority  to  require  that 
new  project  proposals  in  or  near 
Lathyrus  grimesii  populations  on  Forest 
Service  lands  contain  mitigation 
measures  to  insure  population  stability. 
Since  the  petition  was  received  by  the 
Fish  and  Wildlife  Service,  Humboldt 
National  Forest  has  initiated  various 
conservation  activities  involving 
Lathyrus  grimesii,  including  population 
monitoring  and  seed  collection.  They 
have  also  expressed  willingness  to 
develop  and  implement  a  conservation 
agreement  and  strategy  for  Lathyrus 
grimesii  (Jim  Nelson,  in  Utt.  1994).  The 
species  ciurently  receives  no  protection 
by  the  State  of  Nevada,  therefore,  no 
regulatory  mechanisms  are  in  place  to 
protect  its  populations  or  habitats  on 
private  lands.  Major  threats  to 
populations  located  on  private  lands 
have  not  been  identified. 

Prior  to  the  discovery  of  new 
populations  of  Lathyrus  grimesii,  the 
limited  distribution  of  the  species  in  the 
Dorsey  Creek  drainage  and  its 
occuirrence  on  steep,  unstable  slopes 
indicated  the  species  was  vulnerable  to 
stochastic  extinction  through  natural  or 
human-induced  catastrophic  events 
such  as  landslides  and  erosion.  Recent 
discoveries  of  the  species  in  multiple 
drainages  indicates  that  stochastic 
extinction  is  unlikely. 

The  presence  of  exotic  weeds  within 
populations  of  Lathyrus  grimesii  may 
pose  a  threat  to  individual  populations, 
but  currentiy  do  not  pose  a  threat  to  the 
continued  existence  of  the  species.  The 
noxious  Euphorbia  esula  (weed  leafy 
spurge)  was  discovered  in  one  Lathyrus 
grimesU  population  in  the  Deep  Creek 
drainage,  and  Bromus  tectorum 
(cheatgrass)  was  present  in  at  least  half 
of  the  populations  surveyed  in  1994. 
Presence  of  noxious  weeds  in  these 
areas  may  be  attributable  to  poor  range 
condition. 

After  review  of  all  scientific  and 
commercial  information  available  on 
Lathyrus  grimesii,  the  Service  has 
determined  that  listing  Lathyrus 
grimesu  is  not  warranted  at  this  time. 
This  decision  is  based  on  information 
contained  in  the  petition  and  otherwise 
available  to  the  Service  at  the  time  the 
12-month  finding  was  made.  The 
Service  recognizes  that  additional 
information  on  biology,  threats  to 
populations  and  habitats,  and  future 
conservation  actions  is  necessary  to 
keep  track  of  the  species'  status. 
Lathyrus  grimesii  is,  thus,  retained  in 


category  2  candidate  status  until 
sufficient  information  becomes  available 
to  base  a  decision  on  whether  to  retain 
or  delete  the  sf>ecies  from  the  list  of 
candidates.  If  additional  data  become 
available  in  the  future,  the  Service  may 
reassess  the  need  for  listing. 

Author.  The  primary  author  of  this 
document  is  Janet  Bair  (see  AOORCSKi 
section  above). 

Authority 

The  authority  for  this  action  is  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C  1531  et  seq.). 

Dated:  May  2, 1995. 
MoUie  H.  Beattie, 
Director,  Fish  and  Wildlife  Service. 
(FR  Doc.  95-14357  Filed  6-9-95;  8:45  am] 
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Endangered  and  Threatened  Wildlife 
and  Plants;  90-Oay  Finding  for  a 
Petition  To  Ust  the  Oahu  Elepaio  From 
die  Island  of  Oahu,  Hawaii.  With 
Critical  Habitat 

AGENCY:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Notice  of  90-day  petition 

finding  and  initiation  of  status  review. 

summary:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  announces  a  90-day 
finding  on  a  petition  to  add  the  Oahu 
elepaio  (Chasiempis  sandwichensis 
gayi)  to  the  List  of  Endangered  and 
Threatened  Wildlife  under  the 
Endangered  Species  Act  of  1973  as 
amended.  The  Service  finds  that  the 
petition  presents  substantial 
information  indicating  that  listing  this 
species  may  be  warranted.  A  status 
review  is  initiated  and  a  12-month 
finding  will  be  prepared.  In  addition, 
the  Service  is  requesting  comments  on 
the  petition  to  designate  critical  habitat 
for  the  species. 

DATES:  The  finding  announced  in  this 
document  was  made  on  May  23, 1995. 
Information  and  comments  concerning 
this  petition  finding  must  be  submitted 
by  August  11. 1995  to  be  considered  in 
the  status  review  of  this  species. 
ADDRESSES:  Send  comments  and 
materials  concerning  this  petition  to 
Robert  P.  Smith.  Ecoregion  Manager, 
Pacific  Islands  Ecoregion,  U.S.  Fish  and 
Wildlife  Service,  300  Ala  Moana 
Boulevard,  Room  6307,  P.O.  Box  50167, 
Honolulu,  Hawaii  96850.  The  petition 
finding,  supporting  data,  comments,  and 
materials  received  will  be  available  for 
public  inspection,  by  appointment. 


during  normal  business  hours  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  P.  Smith  (see  ADDRESSES  section) 
(808-541-2749). 

SUPPLEMENTARY  INFORMATION: 

Background 

Section  4(b)(3)(A)  of  the  Endangered 
Species  Act  (Act)  of  1973  as  amended 
(16  U.S.C  1531  et  seq.],  requires  that  the 
Service  make  a  finding  on  whether  a 
petition  to  list,  delist,  or  reclassify  a 
species  presents  substantial  scientific  or 
commercial  information  indicating  that 
the  petitioned  action  may  be  warranted. 
This  finding  is  to  be  based  on  the  best 
scientific  and  commercial  information 
available  to  the  Service  at  the  time  the 
finding  is  made.  To  the  maximum 
extent  practicable,  this  finding  is  to  be 
made  within  90  days  of  the  receipt  of 
the  petition,  and  the  finding  is  to  be 
published  promptly  in  the  Federal 
Register.  If  the  Service  finds  that  a 
petition  presents  substantial 
information  indicating  that  a  requested 
action  may  be  warranted,  then  the 
Service  initiates  a  statiis  review  on  that 
species,  which  results  in  a  finding  that 
the  petitioned  action  is  unwarranted, 
warranted,  or  warranted  but  precluded 
due  to  pending  proposals  to  list  other 
species.  In  addition,  upon  receiving  a 
petition  to  designate  critical  habitat  the 
Service  is  to  promptly  conduct  a  review 
in  accordance  with  the  Administrative 
Procedure  Act  and  applicable 
Department  of  Interior  regulations. 

The  Service  has  made  a  90-day 
finding  on  a  petition  to  list  Oahu 
elepaio  (Chasiempis  sandwichensis 
gayi).  On  March  22. 1994.  the  Service 
received  a  petition  dated  March  21, 
1994,  from  Mr.  Vaughn  Sherwood  of 
Honolulu,  Hawaii,  to  list  the  Oahu 
elepaio  (Chasiempis  sandwichensis 
gayi)  as  an  endangered  or  threatened 
species  with  critical  habitat.  The  Oahu 
elepaio  is  an  endemic  subspecies  in  the 
family  Muscicapidae  (Old  world 
flycatchers)  fotmd  only  on  the  island  of 
Oahu,  Hawaii  (Berger  1981,  Pratt  et  al. 
1987).  Threats  to  the  species  include 
habitat  degradation  and  exotic  diseases, 
predators,  and  competitors. 

The  Service  has  reviewed  the  petition, 
literature  cited  in  the  petition,  other 
available  literature  and  information,  and 
consulted  with  biologists  familiar  with 
the  Oahu  elepaio.  On  the  basis  of  the 
best  scientific  and  commensal 
information  available,  the  Service  finds 
the  petition  presents  substantial 
information  that  listing  this  taxon  may 
be  warranted.  This  finding  is  based 
upon  the  following  information: 
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1.  Present  and  threatened  destruction, 
modification,  and  curtailment  of  habitat 
is  caused  by  highway  construction 
projects,  the  activities  of  introduced 
alien  pigs,  and  the  spread  of  introduced 
alien  weeds  (Ellis  et  al.  1993.  Sherwood 
1993). 

2.  Diseases  such  as  avian  malaria  and 
avian  pox  are  thought  to  have 
contributed  to  the  decline  of  this  taxon 
(Ellis  et  al.  1993).  Mosquitoes  carrying 
alien  diseases  are  now  found  throughout 
the  entire  range  of  the  Oahu  elepaio. 

3.  Inadequacy  of  existing  regulatory 
mechanisms  to  prevent  continued  loss 
of  habitat  associated  with  highway 
construction  projects.  This  taxon 
ciirrently  receives  no  protection  from 
federal  or  sUte  activities  which 
adversely  affect  its  habiut. 

4.  Other  factors,  including  the 
relatively  low  number  of  individuals 
(ca.  200-500  birds)  places  this 
subspecies  at  risk  of  extinction  due  to 
inbreeding,  stochastic  events,  and 
catastrophes  (Ellis  et  al.  1993). 

More  detailed  information  may  be  ^ 
obtained  firom  the  Service's  Pacific 
Islands  Ecoregion.  The  Service  is 
requesting  comments  on  the  petition  to 
designate  critical  habitat  for  this 
species.  Interested  persons  or  parties  are 
invited  to  submit  data,  information,  and 
comments  on  the  Oahu  elepaio  (see 
ADDRESSES  section  above). 
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Author.  The  author  of  this  document  is  Dr. 
Loyal  A.  Mehrhoff,  Ecological  Services, 
Pacific  Islands  Ecoregion,  (see  ADDRESSES 
section). 

Authority 

The  authority  for  this  action  is  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531  etseq.). 

Dated:  May  23, 1995. 
Bruce  Blanchard, 

Deputy  Director,  Fish  and  Wildlife  Service. 
[FR  Doc  95-14249  Filed  6-9-95;  8:45  am] 
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AQOICY:  Fish  and  Wildlife  Service, 

Interior. 

ACTXM:  Notice  of  90-day  petition 

finding. 

SUMMARY:  The  Fish  and  Wildlife  Service 
(Service)  announces  a  90-day  finding  for 
a  petition  to  list  the  Grass  Lake/Green 
Cover  Creek  population  of  the  Oljrmpic 
mudminnow  [Novumbra  bubbsi)  imder 
the  Endangered  Species  Act  of  1973,  as 
amended.  The  Service  finds  that  the 
petition  did  not  present  substantial 
scientific  or  commercial  information 
indicating  that  listing  this  population 
may  be  warranted.  The  Service 
concludes  that  the  Olympic 
mudminnows  occupying  the  Grass 
Lake/Green  Cove  Creek  drainage  do  not 
constitute  a  distinct  population 
segment. 

DATES:  The  finding  announced  in  this 
doctunent  was  made  on  May  23, 1995. 
ADDRESSES:  Data,  information 
comments,  or  questions  concerning  this 
petition  should  be  submitted  to  the 
State  Supervisor,  U.S.  Fish  and  Wildlife 
Service,  Ecological  Services  Office,  3704 
Griffin  Lane  SE.,  Suite  102.  Olympia, 
Washington  98501-2192.  The  petition 
finding,  supporting  data,  and  comments 
are  available  for  public  inspection,  by 
appointment,  during  normal  business 
hoius  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  C.  Frederick,  Field  Office 
Supervisor,  see  ADDRESSES  section 
above  or  telephone  206-753-9440. 

SUPPLEMENTARY  INFORMATION: 

Background 

Section  4(b)(3)(A)  of  the  Endangered 
Species  Act  (Act)  of  1973.  as  amended 
(16  U.S.C.  1531  et  seq.),  requires  that  the 
Service  make  a  finding  on  whether  a 
petition  to  list,  delist,  or  reclassify  a 
species  presents  substantial  scientific  or 
commercial  information  to  demonstrate 
that  the  petitioned  action  may  be 
waranted.  This  finding  is  to  be  based  on 
all  information  available  to  the  Service 
at  the  time  the  finding  is  made.  To  the 
maximum  extent  practicable,  this 
finding  is  to  be  made  within  90  days  of 
the  date  the  petition  was  received,  and 
the  finding  is  to  be  published  promptly 
in  the  Federal  Register.  If  the  finding  is 
that  substantial  information  was 
presented,  the  Service  also  is  required  to 


commence  a  review  of  the  status  of  the 
species  involved  if  one  has  not  already 
been  initiated  under  the  Service's 
internal  candidate  assessment  process. 
The  Service  has  made  a  findmg  on  a 
petition  to  list  the  Grass  Lake/Green 
Cover  Creek  population  of  the  Oljrmpic 
mudminnow  [Novumbra  hubbsi).  The 
petition,  dated  September  15, 1994,  was 
submitted  by  Theodore  A.  Mahr. 
attorney  representing  the  "Save  Allison 
Springs"  Citizens  Committee,  and 
several  members  of  the  "Save  Allison 
Springs"  Citizens  Committee.  The  "Save 
Allison  Springs"  Qtizens  Conunittee  is 
located  in  Olympia,  Washington.  The 
petition  requests  the  Service  to  list  the 
Grass  Lake/Green  Cove  Creek 
population  of  the  Olympic  mudminnow 
as  an  endangered  species  and  to 
simultaneously  designate  critical  habitat 
for  the  population,  "ftie  petitioner  stated 
that  the  Olympic  mudminnow  in  the 
Grass  Lake/Green  Cover  Creek  Basin 
may  be  an  evolutionarily  significant 
unit  due  to  the  apparent  geographic 
isolation  of  this  population;  that  this 
population  may  be  imperiled  by  present 
and  proposed  housing  developments  in 
the  Green  Cove  Creek  Basin;  and  that 
existing  regulatory  mechanisms  may  not 
be  adeouate  to  protect  this  population. 

The  Service  has  reviewed  the  petition, 
the  literature  cited  in  the  petition,  and 
other  information  available  in  the 
Service's  files.  On  the  basis  of  the  best 
scientific  and  commercial  information 
available,  the  Service  finds  the  petition 
does  not  present  substantial  information 
that  listing  this  population  may  be 
warranted. 

The  Olympic  mudminnow,  a  small, 
brightly  colored  fish  in  the  Umbridae 
family,  represents  a  monotypic  genus, 
being  the  only  species  in  the  genus 
Novumbra.  There  are  four  genera  in  the 
family  Umbridae,  three  found  in  North 
America,  the  fourth  in  Europe. 
Distribution  of  the  Olympic 
mudminnow  is  limited  to  southwestern 
Washington  and  the  Olympic  Peninsula. 
Meldrim  (1968)  suggests  that  geological 
history  has  determined  the  general 
distribution  of  the  species,  while 
behavior  and  habitat  preference  have 
maintained  the  present  limited 
distribution.  Dispersal  is  limited  yet  the 
species  is  often  abundant  where  found 
(Wydoski  and  WhiUiey  1979).  This 
freshwater  species  is  generally  found  in 
quiet,  slow  moving  waters  such  as  in 
swamps,  bogs,  ponds,  ditches,  shallow 
lagoons  and  most  frequently  in  marshy 
habitats.  The  preferred  habitat  type  is  a 
marshy  stream  with  a  muddy  bottom, 
dense  vegetation,  and  stained  or  dark 
water  (Harris  1974). 

A  species  that  is  in  danger  of 
extinction  throughout  all  or  a  significant 


portion  of  its  range  may  be  listed  as  an 
endangered  species  under  the  Act  The 
term  "species"  is  defined  in  16  U.S.C. 
1532  (16)  as  including  "any  subspecies 
*  *  *  and  any  distinct  population 
segment  of  any  species  of  vertebrate  fish 
or  wildlifiB  wUch  interbreeds  when 
mature."  Thus  the  first  deliberation  is 
whether  the  Olympic  mudminnow  in 
the  Grass  Lake/Green  Cove  Creek  Basin 
is  a  recognized  subspecies  or  distinct 
population  that  interbreeds. 

The  Service  has  considered  two 
factors  in  determining  whether  this 
population  would  be  eligible  for  listing 
as  a  distinct  population  segment: 

1 .  The  discreteness  of  the  population 
segment  in  relation  to  the  remainder  of 
the  species,  and 

2.  The  significance  of  the  population 
segment  to  the  species. 

While  the  petitioner  dted  a  1994 
letter  from  Dr.  Theodore  W.  Pietsch 
(College  of  Ocean  and  Fishery  Sciences, 
University  of  Washington)  as  evidence 
of  the  discreteness  and  significance  of 
the  Grass  Lake/Green  Cove  Creek 
population,  Pietsch  only  speculated  in 
his  letter  about  the  "apparently  long- 
term  geological  and  genetic  isolation"  of 
this  population.  He  also  noted  that  the 
reality  of  whether  this  population 
represents  "an  'evolutionary  significant 
unit'  *  •  •  should  be  explored  further 
using  modem  genetic  techniques."  In 
this  regard,  the  petitioner  does  not 
present,  nor  is  the  Service  aware  of  any 


information  indicating  the  genetic, 
morphological,  or  behavioral 
distinctness  of  the  Olympic 
mudminnow  from  the  Grass  Lake/Green 
Cove  Creek  BasiiL 

Further,  Congress  directed  that  the 
listii^  of  populations  be  used  ***** 
sparingly."  Therefore,  in  addition  to 
meeting  the  criteria  for  distinctness,  the 
Service  should  consider  a  population's 
biological  and  ecological  significance  to 
the  species  as  a  whole.  No  evidence  was 
presented  to  suggest  that  the  loss  of  the 
mudminnows  in  Green  Cove  Creek 
would  result  in  a  significant  gap  in  the 
range  of  the  Olympic  mudminnow,  nor 
that  this  population  occurs  in  an 
unusual  or  unique  setting. 

The  Service  concludes  that  the  data 
contained  in  the  petition,  referenced  in 
the  petition,  and  otherwise  available  to 
the  Service  does  not  present  substantial 
information  that  the  requested  action 
may  be  warranted  since  the  Grass  Lake/ 
(keen  Cove  Creek  Basin  population  of 
Olympic  mudmiimows  would  not  be 
eligible  for  listing  as  a  distinct 
population.  The  Olympic  mudminnow 
is  recognized  as  a  category  2  candidate 
species  (59  FR  58999,  November  15, 
1994),  and  has  been  since  the  Service's 
December  30,  1982,  Notice  of  Review 
(47  FR  58454).  The  Olympic 
mudmiimow  has  been  the  subject  of  an 
ongoing  status  review  since  the  1982 
Notice  of  Review.  The  Service  will 
retain  this  species  as  a  category  2 


candidate,  and  will  continue  to  aedi^ 
inframaticm  regarding  the  status  or 
threats  to  the  species.  If  additional  data 
become  available  in  the  future,  the 
Service  may  reassess  the  listing  priority 
for  this  species  or  the  need  for  listing. 
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Washington  (see  AOORCSSES  section). 


Audiority 

The  authority  for  this  action  is  the 
Endangered  Species  Act  of  1972,  as 
amended  (16  U.S.C.  1531  et  seq.]. 

Dated:  May  23, 1995. 

Bruce  Blancfaard, 

Acting  Director,  U.S.  Fith  and  Wildlife 
Service. 

[FR  Doc.  9S-14358  Filed  6  9  95;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  docunrwnts  ottief  than  nies  or 
proposed  rules  that  are  applicable  to  the 
public,  ^4otices  o(  hearings  and  investigations, 
convnmee  meetings,  agency  decisions  and 
niings,  delegations  o<  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


OEPARTMEHT  OF  AGRICULTURE 

Agricultural  Mari(0ting  Sarvtea 
[Docket  No.  PY-e5-002) 

Tantativa  Voluntary  Poultry  Qrada 
Standarda 

agency:  Agricultural  Marketing  Service, 

USDA. 

action;  Notice. 

SUMMARY:  The  Agricultural  Marketing 
Service  (AMS)  is  announcing  that  it  is 
approving  the  test  marketing  of  USDA 
grade  identified  raw,  ready-to-cook, 
boneless-skinless  poultry  products, 
based  on  tentative  grade  standards. 
DATES:  This  test-market  period  begins 
June  12. 1995  and  ends  June  12,  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Larry  W.  Robinson,  Chief,  Grading 
Branch,  Poultry  Ehvision,  202-720- 
3271. 
SUPPt-EMENTARY  INFORMATION: 


Background 

Poultry  grading  is  a  voluntary 
program  provided  under  the 
Agricultural  Marketing  Act  of  1946.  as 
amended  (7  U.S.C.  1621  et  seq.),  and  is 
offered  on  a  fee-for-service  basis.  It  is 
designed  to  assist  the  orderly  marketing 
of  poultry  products.  Quality  in  practical 
terms  refers  to  the  usability,  desirability, 
and  value  of  a  product,  as  well  as  its 
marketability.  Poultry  grade  standards 
identify  and  measure  degrees  of  quality 
in  poultry  products.  They  permit 
important  quality  attributes  to  be 
evaluated  uniformly  and  accurately; 
they  provide  a  way  for  buyers  and 
sellers  to  negotiate  using  a  common 
language. 

c5nce  poultry  has  been  graded 
according  to  these  standards,  it  may  be 
identified  with  the  USDA  grademark. 
Over  the  years,  processors  have  found  it 
advantageous  to  market  grade-identified 
poultry  products  and  consmners  have 
come  to  rely  on  the  USDA  grademark  as 


assurance  that  they  are  getting  the 
quality  they  want. 

Poultry  producers  and  processors  are 
continually  developing  new,  imiovative 
products.  Chicken  and  tuikey,  in 
particular,  have  been  transformed  into 
numerous  boneless  and/ or  skinless 
products,  thus  increasing  poultry's 
share  of  the  consumer's  food  dollar  and 
responding  to  consumer  demand  for 
food  with  more  built-in  convenience 
and  less  fat.  Current  regulations  (7  CFR 
part  70)  provide  grade  standards  for 
boneless  poultry  breasts,  thighs,  and 
tenderloins  (§  70.231),  as  well  as  for 
skinless  carcasses  and  parts  (§  70.232). 
In  addition,  on  March  30, 1995,  the 
Agency  approved  the  test  marketing  of 
USDA  grade-identified,  boneless/ 
skinless  poultry  legs  and  drrmisticks, 
based  on  tentative  grade  standards, 
throu^  April  1,  1996  (60  FR  16428). 

The  Agency  has  now  been  requested 
by  industry  to  permit  the  grade 
identification  of  raw,  ready-to-cook, 
boneless-skinless  poultry  products 
without  added  ingredients.  These 
products  include  poultry  that  has  been 
reduced  in  size  by  cutting,  slicing, 
cubing,  or  similar  means  and  products 
that  are  ciurently  marketed  ungraded 
because  there  are  no  grade  standards  for 
them. 

The  Agency  recognizes  that  before 
new  standards  of  quaUty  can  be 
established  or  current  standards  of 
quahty  can  be  amended,  appropriate 
investigation  is  needed.  This  includes 
the  test  marketing  of  experimental  packs 
of  grade-identified  poultry  products  to 
determine  production  requirements  and 
consumer  acceptance,  and  to  permit  the 
collection  of  other  necessary  data. 
Current  regulations  (§  70.3)  provide  the 
Agency  with  the  flexibility  needed  to 
permit  such  experimentation,  so  that 
new  procedures  and  grading  techniques 
may  be  tested. 

The  Agency  has  worked  in 
partnership  with  members  of  the 
industry  to  develop  tentative  grade 
standards  for  raw,  ready-to-cook, 
boneless-skinless  poultry  products 
without  added  ingredients  and  is 
granting  permission  for  a  1-year  test 
marketing  period.  At  the  expiration  of 
this  1-year  period,  the  Agency  will  then 
evaluate  the  test  results  to  determine  if 
the  current  poultry  grading  regulations 
should  be  amended,  through  notice-and 
comment  rulemaking,  to  include  the 
following  tentative  standards. 


TentatiTe  Grade  Standards  for  Ready- 
to-cook,  Boneles»-skinless  Poultry 
Pfoducts  Without  Added  Ingredients— 
A  Quality 

1.  The  raw,  ready-to-cook,  boneless- 
skinless  poultry  products  without  added 
ingredients  must  be  labeled  in 
accordance  with  9  CFR  part  381. 

2.  The  poultry  product  must  be 
derived  from  ready-to-cook  carcasses  or 

parts. 

3.  The  skin  and  bones  shall  be 
removed  in  a  neat  manner  without 
undue  mutilation  of  ad)acent  muscle. 

4.  The  poultry  products  may  be 
further  processed  and  subdivided  by 
cutting,  slicing,  cubing,  or  similarly 
reducing  the  size  prior  to  grading. 
Individual  subdivided  pieces  of  poultry 
must  be  of  sufficient,  and  relatively 
imiform,  size  and  shape  to  determine 
grade  with  respect  to  the  quality  factors 
set  forth  in  this  section. 

5.  The  poultry  products  shall  be  free 
of  cartilage,  tendons  extending  more 
than  V2  inch  beyond  the  meat  tissue, 
blood  clots,  bruises,  and  discolorations 
other  than  slight  discolorations. 
provided  they  do  not  detract  from  the 
appearance  of  the  product. 

6.  Trimming  and  minor  flesh 
abrasions  due  to  preparation  techniques 
are  permitted  provided  they  result  in  a 
relatively  smooth  outer  surface  with  no 
angular  cuts,  tears,  holes,  or  undue 
muscle  mutilation  in  the  meat  portion. 

Dated:  )une  6.  1995. 
Lon  Hatamiya, 
Administrator 
(FR  Doc.  95-14279  Filed  6-9-95;  8:45  am) 
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Forest  Service 

RIN0696-^B53 

Outfitting  and  Guiding  Permit 
Administration  and  Fees 

AGENCY:  Forest  Service,  USDA. 
action:  Notice;  adoption  of  final  policy. 


SUMMARY:  The  Forest  Service  is  adopting 
final  policy  and  procedures  for  issuing 
and  administering  permits  and  assessing 
fees  for  outfitting  and  guiding  activities 
on  National  Forest  System  lands.  This 
pohcy  has  been  revised  to  respond  to 
comments  on  the  proposed  and  interim 
policies  previously  published  in  the 
Federal  Register  and  to  address 
recommendations  in  several  General 


Accounting  Office  reports  on 
administration  of  Federal  concessions. 
This  policy  will  ensure  consistency  in 
outfitter  and  guide  program 
administration  and  fees  throughout 
Forest  Service  units.  The  text  of  this 
policy,  which  has  also  been  edited  and 
reorganized  for  clarity,  is  set  forth  at  the 
end  of  this  notice. 
EFFECTIVE  DATE:  The  final  poUcy  is 
effective  June  19. 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  Shilling,  (202)  205-1426. 
Recreation,  Heritage,  and  Wilderness 
Resources  Management  Staff  (2340), 
Forest  Service,  USDA,  P.O.  Box  96090, 
Washington,  D.C.  20090-6090. 

SUPPLEMENTARY  INFORMATION: 

Background 

Outfitting  and  guiding  includes  a 
wide  range  of  activities,  such  as  river 
rafting,  horseback  trips,  guided  wildlife 
photography  excursions,  and  mountain- 
bike  tours.  Annually,  some  2.800  special 
use  permits  are  in  effect  for  outfitting 
and  guiding  on  National  Forest  System 
lands.  The  majority  of  these  are  for 
commercial  operations.  Fees  are 
generally  three  percent  of  the  revenue 
generateid  from  the  use  of  National 
Forest  System  lands. 

On  April  8, 1983,  the  Forest  service 
pubUshed  a  proposed  pohcy  for  notice 
and  comment  on  issuance  and 
administration  of  permits  and 
assessment  of  fees  for  outfitting  and 
guiding  activities  on  National  Forest 
System  lands  (48  FR  15296,  Apr.  8. 
1983).  On  February  15.  1984,  the  agency 
gave  notice  of  adoption  of  a  final  pohcy 
as  an  interim  directive  to  the  Forest 
Service  Manual  which  addressed  issues 
raised  in  comments  received  on  the 
proposed  poUcy  (49  FR  5782,  Feb.  15, 
1984).  The  same  interim  directive  was 
reissued  without  change  in  1988. 

When  that  interim  directive  could  no 
longer  be  reissued,  the  Forest  Service 
published  a  notice  of  interim  direction 
and  request  for  comments  on  April  18, 
1990  (55  FR  14445,  Apr.  18, 1990).  With 
only  minor  differences,  the  April  18, 
1990,  interim  directive  continued  the 
direction  contained  in  the  1983 
proposed  pohcy,  the  1984  interim 
directive,  and  the  1988  interim  directive 
which  it  replaced.  The  1990  interim 
directive  has  been  reissued  several 
times  and  cannot  be  reissued  again 
pursuant  to  agency  directive  poUcy. 

Since  Apriri990,  commercial 
recreation  concessions  on  Federal  lands 
have  been  the  subject  of  several  General 
Accounting  Office  (GAO)  studies.  In 
Jime  1991,  GAO  released  a  report, 
"Federal  Lands:  Improvements  Needed 
in  Managing  Concessioners"  (GAO/ 


RCED-91-163,  June  11, 1991),  that 
directed  the  Federal  land-management 
agencies  to  develop  poUdes  that 
achieve  greater  consistency  in  the 
management  of  concession  programs 
and  authorizing  instruments.  A 
subsequent  report  issued  by  GAO, 
"Federal  Lands:  Improvement  Needed 
in  Managing  Short-Term  Concessioners" 
GAO/RCED-93-177,  Sept.  14,  1993), 
made  further  recommendations  for 
improving  administration  of  Federal 
concessions.  The  1993  report 
specifically  addressed  short-term 
concessions,  including  outfitting  and 
guiding. 

The  address  the  concerns  expressed 
in  these  reports,  to  address  the 
comments  received  on  the  previously 
published  proposed  pohcy  and  interim 
directive,  and  to  improve  consistency  in 
program  administration,  the  Forest 
Service  is  adopting  final  policy  and 
proceduires  governing  administration  of 
outfitting  and  guiding  permits  and 
calculation  of  fees.  This  pohcy  is  being 
issued  as  amendments  to  chapters  30 
and  40  of  Forest  Service  Handbook 
(FSH)  2709.11.  Special  Uses  Handbook. 
The  text  of  these  amendments  is  set  out 
at  the  end  of  the  notice. 

This  final  pohcy  makes  substantive 
changes  to  the  direction  previously 
issued  in  the  1990  interim  directive. 
This  final  pohcy  also  differs  in  certain 
nonsubstantive  ways  from  the  1990 
interim  directive.  The  agency  has 
reorganized,  clarified,  and  edited  the 
1990  interim  directive  to  conform  with 
current  agency  requirements  for  the 
content,  format,  and  style  of  Forest 
Service  directives. 

In  response  to  a  lawsuit.  Wilderness 
Watch  V.  Robertson.  No.  92-0740 
(D.D.C,  Apr.  8, 1993)  and  in  accordance 
with  the  court's  1993  order  in  the  case, 
this  final  pohcy  revises  terminology  and 
clarifies  and  expands  pohcy  on  the 
kinds  of  structures,  improvements,  or 
installations  that  may  be  authorized  for 
use  in  outfitting  and  guiding  operations. 

The  agency  has  also  clarified  its 
direction  on  permit  renewal.  At  this 
time,  where  outfitting  and  guiding 
services  have  been  previously 
authorized  and  the  authorization  is 
expiring,  the  agency  favors 
noncompetitive  reissuance  of  special 
use  authorizations  to  outfitters  and 
guides  who  have  a  history  of  satisfactory 
performance  over  providing  new 
competitive  opportimities  (see  sec. 
41.53f.  para.  3  of  the  pohcy  set  out  at 
the  end  of  this  notice).  In  the  future, 
however,  the  agency  may  pubhsh  for 
notice  and  comment  a  proposed  policy 
providing  for  competition  for  outfitting 
and  guiding  permits. 


The  1990  interim  directive  defined 
"pricnrity  use"  as  "a  Forest  Service 
commitment  to  the  holder  of  a  permit 
for  outfitting  and  guiding  to  give 
priority  consideration  to  granting  the 
holder  a  specific  amount  of  available 
future  use."  The  Forest  Service  has 
redefined  "priority  use"  in  this  final 
pohcy  to  reflect  more  accurately  the 
duration  of  the  authorized  use,  factors 
determining  the  amotmt  of  use,  and 
renewabihty  of  permits  providing  for 
priority  use.  Priority  use  is  now  defined 
in  section  41.53c  as:  "Authorization  of 
use  for  a  period  not  to  exceed  five  years. 
The  amoimt  of  use  is  based  on  the 
holder's  past  use  and  performance  and 
on  forest  land  and  resource  management 
plan  allocations.  Authorizations 
providing  for  priority  use  are  stibject  to 
renewal."  Under  the  final  pohcy. 
outfitting  and  gtiiding  permits  may  be 
renewed  without  competition  when  the 
holder  has  performed  satisfactorily  (sec. 
41.53f,  para.  3).  Renewal  will  be  at  the 
sole  discretion  of  the  authorized  officer. 
This  final  pohcy  is  consistent  with 
apphcable  Federal  regulations  and 
continues  direction  contained  in  the 
1983  draft  poUcy,  the  1984  interim 
directive,  and  the  1990  interim 
directive. 

Further,  the  final  pohcy  in  section 
41.53f  provides  that  an  authorized 
officer  may  issue  a  permit  without 
competition  to  the  party  who  acquires 
ownership  of  or  a  controlling  interest  in 
an  outfitting  and  guiding  business 
entity,  if  the  authorized  officer 
determines  that  the  prospective  holder 
meets  requirements  under  Forest 
Service  regulations  (36  CFR  251.54). 

Summary  of  Key  Revisions 

The  Forest  Service  received  nine 
comments  on  the  1990  interim  directive 
within  the  specified  comment  pwriod: 
three  from  outfitter  and  giiide 
associations;  three  from  outfitters  and 
guides;  two  from  State  outfitter  and 
guide  hcensing  boards;  and  one  from  an 
individual. 

The  following  is  a  section-by-section 
analysis  of  the  final  pohcy  in  chapters 
30  and  40  of  FSH  2709.11  and  the  Forest 
Service's  response  to  the  comments 
received  on  the  1990  interim  directive, 
relevant  court  rulings,  and 
recommendations  from  GAO  reports. 

Chapter  30 — Fee  Determination 

Sections  37  to  37.24— Outfitter  and 
Guide  Fees 

In  Wilderness  Watch  v.  Robertson, 
plaintiffs  contended  that  certain 
outfitting  and  gtiiding  activities  as 
authorized  under  sp>ecial  use  permit  and 
administered  by  the  Forest  Service  in 
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the  Frank  Church  River  of  No  Return 

Wilderness  (Frank  Church  Wilderness), 
located  in  the  Boise.  Challis,  Fayette, 
Salmon,  Bitterroot,  and  Nez  Perce 
National  Forests  in  Idaho,  violated  the 
Wilderness  Act  of  1964  (16  U.S.C  1131 
et  seq.).  The  court  ruled  in  favor  of 
plaintifls  on  several  issues,  including 
authorization  of  permanent  structures 
and  installations  (such  as  caches  and 
water  transmission  systems)  in  the 
Frank  Church  Wilderness  and 
continuing,  exclusive  use  of  campsites 
reserved  by  outfitters  and  guides  in  the 
Frank  Church  Wilderness.  The  court 
ordered  the  parties  to  confer  and  submit 
a  joint  remedial  plan  to  ensure 
comphance  with  applicable  provisions 
of  the  Wilderness  Act  and  Forest 
Service  regulations. 

The  1990  interim  directive  included 
caches  as  acceptable  installations  and 
included  the  term  "reserved  site."  In 
accordance  with  the  holding  in 
Wilderness  Watch  and  the  requirements 
of  the  Wilderness  Act,  the  final  policy 
does  not  authorize  permanent  structures 
in  wilderness  areas.  The  agency  has 
replaced  the  term  "reserved  site"  with 
the  term  "assigned  site,"  which  is 
defined  as  a  site  that  is  designated  and 
authorized  for  occupancy  and  use  by  a 
holder  who  is  providing  a  recreation 
service  to  the  public  during  the  period 
of  occupancy  (sec.  37.05).  In  addition, 
the  agency  has  revised  the 
administrative  practice  of  reserving  sites 
for  use  by  outfitters  and  guides  under 
special  use  permits.  Under  the  final 
policy,  the  authorized  officer  must 
specify  and  describe  the  proposed  use  of 
specific  assigned  sites  in  operating 
plans  and  annual  itineraries  (sec. 

41.53J).  ^ 

Section  37.01— Authority.  The  agency 
has  added  this  section  to  include  cross- 
references  to  other  sections  of  the  Forest 
Service  Handbook  (FSH)  and  Forest 
Service  Manual  (FSM)  that  provide 
direction  on  laws,  regulations,  and  other 
authorities  for  administration  of  special 
uses  programs  (including  outfitting  and 
guiding)  and  fees  on  NFS  lands. 

Section  37.03— Policy.  The  agency  has 
added  this  section  to  provide  direction 
and  cross-references  to  other  FSH  and 
FSM  sections  that  provide  additional 
direction.  The  section  includes 
direction  on  the  use  of  the  graduated 
rate  fee  system  (GRFS)  to  determine  fees 
for  outfitting  and  guiding  activities 
authorized  in  connection  with  a 
commercial  service  site  under  permit. 
This  direction  originally  appeared  in  a 
different  section  of  the  1990  interim 
directive,  and  the  agency  has 
determined  that  this  direction  is  more 
appropriately  coded  to  the  policy 
section. 


Section  37.04— Responsibility.  The 
agency  has  added  this  section  to  provide 
a  cross-reference  to  an  FSM  section  that 
provides  related  direction  and  to  add 
the  responsibility  of  the  Director  of 
Recreation.  Heritage,  and  Wilderness 
Resources  Management  for  adjusting  the 
minimum  fee  and  the  assigned  campsite 
fee  every  three  years  with  1993  as  the 
base  year,  based  on  the  Gross  Domestic 
Product— Implicit  Price  Deflator  Index. 

Section  37.05— Definitions.  The 
agency  has  added  definitions  for 
"adjustment  for  use  off  National  Forest 
System  lands."  "assigned  site,"  "client 
days"  (including  "National  Forest 
System  client  days"  and  "total  client 
days"),  "non-use,"  "revenue  additions," 
"revenue  exclusions,"  "short-stop  fee." 
and  "unapproved  non-use."  The  agency 
has  revised  definitions  for  "adjusted 
gross  revenue,"  "gross  revenue," 
"service  day,"  and  "duration  of  the 
outfitted  or  guided  trip."  "Average 
adjusted  service  day  client  charge"  is 
retitled  "average  cUent-day  charge." 

"Reserved  site"  is  replaced  with 
"assigned  site,"  which  is  defined  as  a 
site  that  is  designated  and  authorized 
for  occupancy  and  use  by  a  holder  who 
is  providing  a  recreation  service  to  the 
public  during  the  authorized  period  of 
occupancy. 

"Adjustment  for  use  off  National 
Forest  System  lands"  is  defined  as  the 
reduction  in  the  fee  for  commercial  use 
to  account  for  the  portion  of  the 
outfitted  or  guided  trip  that  occurs  off 
National  Forest  System  lands. 

"Client  days"  is  defined  as  either 
"National  Forest  System  client  days"  or 
"total  chent  days."  "National  Forest 
System  client  days"  is  defined  as  the 
number  of  service  days  (that  is,  days  on 
the  National  Forest  System)  for  the 
duration  of  the  outfitted  or  guided  trip 
multiplied  by  the  number  of  chents  on 
the  trip.  "Total  client  days,"  which 
applies  where  there  is  use  both  on  and 
off  National  Forest  System  lands,  is 
defined  as  the  total  number  of  days  for 
the  duration  of  the  outfitted  or  guided 
trip  multiplied  by  the  number  of  clients 
on  the  trip.  Client  days  are  used  to 
calculate  the  average  client-day  charge 
and  the  adjustment  for  use  off  National 
Forest  System  lands  in  determining  the 
fee  for  commercial  use. 

"Non-use"  was  previously  imdefined, 
although  the  term  was  used  in  final  fee 
calculation.  Lack  of  a  definition  for 
"non-use"  has  resulted  in  inconsistent 
fee  assessments  and  miscalculations  in 
various  Forest  Service  units. 
Consequently,  the  agency  has  defined 
"non-use"  in  the  final  policy  as 
authorized  use  the  holder  did  not  use. 
In  addition,  the  agency  has  defined 
"imapproved  non-use"  as  authorized 


use  the  holder  did  not  use  and  for 
which  the  holder  has  not  properly 
requested  and  received  a  waiver.  Under 
the  final  policy,  the  holder  must  pay  for 
unapproved  non-use.  See  the  direction 
in  section  37.21g  set  forth  at  the  end  of 
this  document. 

To  conform  with  agency  policy  on 
fiscal  management  and  accounting, 
including  generally  accepted  accounting 
principles  or  other  comprehensive  basis 
of  accounting,  and  to  improve 
consistency  in  fee  calculation  when  fees 
are  based  on  gross  revenue,  the  agency 
has  added  the  definition  of  "revenue 
additions,"  which  is  defined  as  the 
value  of  gratuities  and  sales  of  certain 
kinds  of  goods  and  services;  specified 
which  items  are  excluded  &t)m  gross 
revenue;  and  included  a  definition  for 
"revenue  exclusions." 

The  new  term  "short-stop  fee"  refers 
to  a  fee  established  by  Regional 
Foresters  for  trips  with  two  service  days 
or  less  spent  on  National  Forest  System 
lands.  (An  example  would  be  an 
Alaskan  tour  which  stops  for  one  day  or 
less  at  a  National  Forest  System  site.) 
Under  the  1990  interim  directive. 
Regional  Foresters  were  allowed  to 
establish  additional  discounts  for  use  off 
National  Forest  System  lands.  The 
Alaska  Region  of  the  Forest  Service  has 
suggested  the  short-stop  fee  for  use  in 
that  Region.  Since  the  short-stop  fee 
may  have  applicability  in  other  Regions, 
the  agency  has  provided  for  its 
Servicewide  use  in  the  final  policy  (sec. 
37.21c,  para.  3). 

The  revised  definition  for  "gross 
revenue"  is  revenue  &t)m  goods  or 
services  provided  during  the  outfitted  or 
guided  trip;  revenue  received  for 
scheduling  or  booking  the  trip;  and 
revenue  provided  off  National  Forest 
System  lands,  unless  specifically 
excluded. 

The  term  "adjusted  gross  revenue"  is 
defined  as  gross  revenue  and  revenue 
additions  less  applicable  exclusions. 
"Revenue  exclusions"  is  defined  as 
revenue  derived  on  private  land  from 
the  sale  of  items  not  directly  related  to 
the  outfitting  or  guiding  operation 
conducted  on  National  Forest  System 
lands;  revenue  conveyed  to  the  State  for 
himting  and  fishing  licenses;  and 
revenue  from  the  sale  of  operating 
equipment. 

The  agency  has  edited  the  definitions 
for  "service  day"  and  "duration  of 
outfitted  or  guided  trip"  for  clarity  and 
format. 

Section  37.21— Fees.  To  clarify 
direction  on  fee  calculation,  the  agency 
has  reordered  the  sequence  of  topics  in 
this  section  (including  sections  37.21  to 
37.21J)  covering  fees  to  be  collected  for 


specific  uses  associated  with  outfitting 
and  guiding  activities. 

Section  37.21a — Minimum  fee.  For 
1993-96,  the  agency  has  established  a 
minimum  annual  fee  of  $70  per  permit. 
Using  1993  as  a  base  year,  the  agency 
will  adjust  the  minimum  aimual  fee  per 
permit  every  three  years  based  on  the 
Gross  Domestic  Product — Implicit  Price 
Deflator  Index.  In  addition,  the  agency 
has  edited  this  section  to  conform  v/ith 
Forest  Service  directive  format  and 
style. 

Section  37.21b — Fee  for  Incidental 
Use  for  Temporary  Special-Use  Permits. 
To  provide  clarity  and  to  ensure 
consistency  in  fee  collection,  the  agency 
has  added  direction  on  collecting  a 
minimum  fee  when  commercial 
outfitting  and  guiding  is  authorized  by 
a  temporary  permit.  Form  FS-2700-25, 
Temporary  Special-Use  Permit. 

Section  37.21c — Fee  for  Commercial 
Use.  Portions  of  the  direction  in  this 
section  previously  appeared  in  a  section 
entitled  "Final  Fee."  The  agency  has 
included  this  section  to  ensure 
consistent  fee  calculation  and  collection 
for  commercial  outfitting  and  guiding 
activities  on  National  Forest  System 
lands.  Further,  to  provide  clear 
direction  and  to  ensure  consistent  fee 
calculation,  the  agency  has  expanded 
this  section  to  include  examples  of  fee 
calculations  for  option  A,  option  B,  and 
the  short-stop  fee.  Option  A  establishes 
a  fee  based  on  an  average  client-day 
charge.  Option  B  establishes  the  fee  as 
three  percent  of  the  adjusted  gross 
revenue.  A  short-stop  fee  is  established 
for  activities  of  short  duration  (two 
service  days  or  less). 

Section  37.21d — Determining  Service 
Days. 

Comment:  Three  respondents  objected 
to  the  definition  for  "service  day,"  but 
did  not  offer  alternative  wording. 

Response:  The  agency  believes  that 
the  revised  definition  for  "service  day" 
(previously  discussed  under  section 
37.05)  is  clearer  and  will  make  fee 
calculations  easier  to  perform  and  more 
acauate. 

Comment:  One  respondent  suggested 
a  method  for  calculating  service  days  for 
drop-off  services  that  would  account  for 
the  complete  number  of  days  a  holder 
is  providing  goods  or  services  to  a 
client.  The  respondent  recommended 
that  all  drop-off  and  packing  days  be 
counted  as  service  days.  Another 
respondent  concurred  with  this  view, 
observing  that  all  full  or  fractional  days 
on  which  supply,  spot,  dunnage,  or 
drop-off  services  are  provided  by  an 
outfitter  or  guide  should  be  counted  as 
service  days. 

Response:  The  agency  with  these 
comments.  Under  the  final  poUcy  the 


agency  counts  service  days  in  three 
drop-off  situations.  In  the  first  situation, 
a  holder  guides  a  client  to  a  specific 
drop-off  site  on  National  Forest  System 
lands;  the  holder  neither  retrieves  the 
client,  nor  returns  to  the  drop-off  site  to 
guide  the  client.  In  the  second  situation, 
the  holder  guides  the  client  to  a  specific 
drop-off  site  on  National  Forest  System 
lands  and  returns  to  pack  the  client  out. 
In  the  third  situation,  the  holder  guides 
the  client  to  a  specific  drop-off  site  on 
National  Forest  System  lands,  the  client 
occupies  the  holder's  assigned  site,  and 
the  holder  packs  the  client  out. 

In  the  first  situation,  the  agency 
would  count  one  full  service  day  for  fee 
purposes.  In  the  second  situation,  the 
agency  would  count  one  full  service  day 
for  drop-off  services  and  one  full  service 
day  for  pick-up  services.  In  the  third 
situation,  the  agency  would  count  one 
full  service  day  for  drop-off  services, 
one  full  service  day  for  pick-up  services, 
and  one  service  day  for  each  day  in 
between. 

The  agency  has  expanded  this  section 
to  include  direction  on  the  three 
situations  to  clarify  counting  of  service 
days  for  fee  calculation  when  drop-off 
and  pick-up  services  are  provided.  To 
conform  to  Forest  Service  directive 
organization,  the  agency  has  removed 
the  definition  for  "service  day"  that 
formerly  appeared  in  this  section  of  the 
1990  interim  directive  and  has  included 
the  definition  in  section  37.05. 
Definitions. 

Section  37.21e — Adjustment  for  Use 
Off  National  Forest  System  Lands.  The 
agency  has  edited  this  section  to 
conform  with  Forest  Service  directive 
format  and  style. 

Section  37 .21f— Fee  for  Additional 
Use.  The  agency  has  edited  this  section 
to  conform  with  Forest  Service  directive 
format  and  style. 

Section  37.21g — Payment  for 
Unapproved  Non-Use.  To  ensiuv 
consistency  in  fee  collection,  the  agency 
has  clarified  the  direction  to  charge  the 
holder  for  unapproved  non-use  when 
the  holder  has  not  properly  requested 
and  received  a  waiver  for  authorized 
non-use. 

Section  37.21h — Fee  for  Assigned 
Sites.  In  accordance  with  the  ciul  order 
is  Wilderness  Watch  and  the 
requirements  of  the  Wilderness  Act,  the 
agency  has  replaced  the  term  "reserved 
site"  with  the  term  "assigned  site."  For 
1993-96,  the  agency  has  established  an 
annual  fee  of  $140  for  the  use  of  each 
assigned  site.  Using  1993  as  a  base  year, 
the  agency  will  adjust  the  minimum 
annual  fee  for  each  assigned  site  every 
three  years  based  on  the  Gross  Domestic 
Product — Implicit  Price  Deflator  Index. 


Section  37.21i— Fee  for  Grazing 
Livestock.  The  agency  has  edited  this 
section  to  conform  with  Forest  Service 
directive  format  and  style. 

Section  37.21J— Fee  for  Nonprofit 
Organizations.  To  ensure  consistency  in 
fee  calculation,  the  agency  has  stated 
that  the  fee  for  nonprofit  organizations 
is  three  percent  of  annual  adjusted  gross 
revenue.  The  1990  interim  directive  did 
not  clearly  state  that  nonprofit 
organizations  pay  a  fee  based  on  a 
percentage  of  annual  adjusted  gross 
revenue. 

Section  37.21k — Fee  for  Educational 
Institutions.  To  ensure  consistency  in 
fee  calculation,  the  agency  has  stated 
that  the  fee  for  educational  institutions 
is  three  percent  of  annual  adjusted  gross 
revenue.  The  1990  interim  directive  did 
not  clearly  state  that  educational 
institutions  pay  a  fee  based  on  a 
percentage  of  aimual  adjusted  gross 
revenue. 

Section  37.22— Estimated  Fee.  To 
ensure  consistency  in  fee  collection,  the 
agency  has  clarified  direction  on 
collecting  a  portion  or  all  of  the  fee  in 
advance. 

Section  37.23 — Final  Fee.  To  ensure 
consistency  in  fee  calculation,  the 
agency  has  clarified  direction  on 
calculating  the  final  fee. 

Section  27.24 — Billing  and  Refunds. 
Related  direction  in  section  41.53f  of  the 
final  pohcy.  Applications  and  Issuance 
of  Permits,  directs  the  authorized  officer 
to  collect  fees  for  outfitting  and  guiding 
under  the  authority  of  the  Land  and 
Water  Conservation  Fund  (LWCF)  Act  of 
1964.  This  is  an  administrative  change; 
previously,  fees  were  deposited  into  the 
general  receipts  of  the  Treasury.  Fees 
collected  under  the  LWCF  Act  are 
deposited  into  the  LWCF.  Once 
appropriated  by  Congress,  LWCF 
monies  many  be  used  for  management 
of  Federal  outdoor  recreational 
resources  and  facilities. 

Chpater  40 — Special  Uses 
Administration 

Sections  41.53  to  41331— Outfitters  and 
Guides 

Comment:  Two  respondents 
commented  generally  on  the 
administrative  topics  of  assignment  and 
management  of  temporary  use, 
applications  and  issuance  of  permits, 
reductions,  and  permits  fw  institutional 
and  semi-public  outfitting  and  guiding. 
These  respondents  were  representatives 
of  State  outfitter  and  guide  licensing 
boards  who  expressed  general  concern 
about  the  policy  but  did  not  specify 
wording  changes  in  the  sections 
covering  these  topics. 
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The  respondents  requested  exception 
for  their  States  (Wyoming  and  Idaho) 
from  certain  sections  of  the  policy, 
specifically:  Assignment  and 
Management  of  Temporary  Use; 
Applications  and  Issuance  of  Permits; 
Reductions;  and  Permit  Administration, 
including  Performance  Evaluation.  They 
contended  that  their  respective  State 
laws.  State  outfitting  and  guiding  rules 
and  regulations,  and  memoranda  of 
understanding  with  local  Forest  Service 
offices  exempt  them  from  Federal  law 
and  national  policy. 

Response:  Forest  Service  Regional 
Offices  in  Missoula,  Montana,  Portland, 
Oregon,  and  Ogden,  Utah  have 
memoranda  of  understanding  that  were 
executed  in  1985  with  the  States  of 
Wyoming  and  Idaho.  The  memoranda 
describe  local  coordination  and 
implementation  procedures  as  agreed 
upon  between  those  Regional  Offices 
and  the  States  of  Wyoming  and  Idaho  in 
the  context  of  State  laws  and 
regulations.  These  memoranda  do  not 
provide  any  basis,  however,  for 
exempting  these  States  from  the 
requirements  of  Forest  Service 
regulations  or  national  policy  for  issuing 
and  administering  permits  and  assessing 
fees  for  outfitting  and  guiding  activities; 
These  requirements  ensure  consistency 
in  program  administration  throughout 
the  National  Forest  System  units. 

Applicable  Federal  regulations  (36 
CFR  251.50)  require  a  special  use 
authorization  for  commercial  use  and 
occupancy  of  National  Forest  System 
lands,  including  outfitting  and  guiding 
activities.  The  Forest  Service  further 
implements  its  delegated  land- 
management  authority  by  issuing 
national  policy  in  the  Forest  Service 
Manual  and  Handbooks,  including 
policy  on  outfitting  and  guiding 
activities.  These  regulations  and 
policies  cannot  be  waived  by  Regional 
memoranda  of  understanding.  The  final 
poUcy  maintains  the  longstanding 
Forest  Service  policy  that  permit 
holders  must  agree  to  comply  with  all 
applicable  State  laws.  Applicable  State 
laws,  including  those  eniorced  by  State 
outfitter  and  guide  licensing  boards  and 
game-management  agencies,  apply  to 
holders  of  permits  authorizing  the  use  of 
National  Forest  System  lands  for 
outfitting  and  guiding  activities. 

Section  41.53a — Objectives.  The 
agency  has  added  the  objective  that 
outfitting  and  guiding  activities  be 
conducted  in  a  manner  that  protects 
enviroiunental  resources. 
Section  41.53b — Policy. 
Comment:  One  respondent 
recommended  that  the  term  for 
outfitters  and  guides  who  are  operating 


without  a  permit  be  changed  from 
"pirate"  to  "illegal." 

Response:  applicable  Federal 
regulations,  commercial  use  and 
occupancy  of  National  Forest  System 
lands  requires  a  special  use 
authorization.  Conunercial  use  and 
occupancy  of  National  Forest  System 
lands  without  a  special  use 
authorization  is  defined  as 
"unauthorized."  Therefore,  the  agency 
has  replaced  the  term  "pirate  outfitters" 
with  the  term  "imauthorized  outfitting 
and  guiding  activities"  in  paragraph  4. 

In  accordance  with  the  holding  in 
Wilderness  Watch  and  the  requirements 
of  the  Wilderness  Act  as  described 
previously  in  the  discussion  of  sections 
37  to  37.24,  the  final  policy  in 
paragraphs  2  and  3  does  not  authorize 
permanent  structures  in  wilderness.  The 
agency  has  replaced  the  term  "reserved 
site"  with  the  term  "assigned  site," 
which  is  defined  in  section  27.05.  In 
addition,  the  proposed  use  of  specific 
assigned  sites  must  be  specified  and 
described  in  operating  plans  and  aimual 
itineraries  (sec.  41. 53j). 

To  ensure  consistency  in  permit 
administration,  the  agency  has  included 
in  paragraph  5  of  this  section  direction 
not  to  issue  a  separate  special  use 
authorization  for  commercial  service 
sites  (such  as  a  lodge  or  resort)  that  have 
outfitting  and  guiding  activities  as  part 
of  the  authorized  operation.  (Section 
37.03,  PoUcy,  provides  direction  on  the 
use  of  the  Graduated  Rate  Fee  System  to 
determine  fees  for  outfitting  and  guiding 
activities  authorized  in  coiuiection  with 
a  commercial  service  site  under  permit.) 
Also,  the  agency  has  added  "hitching 
posts"  to  the  Ust  in  paragraph  2  of 
structures  or  improvements  with 
negligible  value  and  has  moved  "pack 
stations"  bom  the  Ust  of  structures  or 
improvements  with  negligible  value  to 
the  list  of  commercial  pubUc  service 
sites  in  paragraph  5.  This  chemge  more 
accurately  acknowledges  the  value  of 
pack  station  facilities. 

Section  41.53c— De/fn/tions.— The 
agency  has  made  the  following  revisions 
to  this  section:  adds  definitions  for 
"incidental  use"  and  "renewal"  and 
revises  the  definitions  for  "priority 
use,"  "temporary  use,"  and 
"transportation  livestock."  The 
definitions  for  "guiding"  and 
"outfitting"  have  been  edited  for  clarity. 

"Incidental  use"  was  previously 
imdefined,  although  the  term  was  used 
in  direction  to  allow  the  authorized 
officer  to  waive  permit  requirements. 
The  lack  of  a  definition  for  "incidental 
use"  has  created  discrepancies  in 
determining  impacts  on  the 
environment  and  on  the  quality  of 
services  provided  to  the  public.  The 


agency  has  defined  "incidental  use"  and 
has  added  it  to  this  section. 

The  agency  has  clarified  the 
definition  for  "priority  use"  in 
conformance  with  Forest  Service 
directive  style;  included  the  five-year 
maximum  term  specffied  in  earlier 
interim  directives;  provided  for 
determination  of  use  based  on  the 
holder's  past  use  and  performance  and 
on  forest  land  and  resoxirce  management 
plan  allocations;  and  provided  for 
renewal  subject  to  certain  conditions. 

This  pohcy  is  consistent  with     

applicable  Federal  regulations  (36  CFR 
251.64)  and  with  direction  contained  in 
the  1983  draft  policy,  the  1984  interim 
directive,  and  the  1990  interim 
directive.  These  earber  directives 
provided  for  a  five-year  maximum  term 
for  priority  use;  reductions  in  priority 
use  assignments  and  the  number  of 
permit  holders  based  on  forest  land  and 
resource  management  plan  allocations; 
reductions  in  priority  use  assigimients 
for  reasons  in  the  public  interest,  such 
as  protection  of  forest  resources  and 
public  health  and  safety;  and  changes  in 
priority  use  assigiunents  based  on  past 
use  and  performance. 

The  agency  has  edited  the  definitions 
for  "temporary  use"  and  "transportation 
livestock"  to  conform  with  Forest 
Service  directive  format  and  style. 

Section  41.53d— When  Permits  Are 
Required.  The  agency  has  revised  this 
section  to  conform  with  Forest  Service 
directive  format  and  style.  In  addition, 
the  agency  has  clarified  that  a  permit  is 
not  needed  when  services  are  being 
provided  to  Forest  Service  contractors 
or  Federal  officials  in  the  course  of  their 
official  duties. 

Section  41.53e — Incidental  Use.  The 
agency  has  expanded  and  clarified  this 
section  by  providing  direction  on 
authorizing  incidental  use.  As  defined 
in  41.53c,  use  is  incidental  when  the 
proposed  aimual  use  is  50  service  days 
or  less  and  is  anticipated  to  have  Uttle 
or  no  impact  on  pubUc  health  and 
safety,  the  enviroiunent,  or  other 
authorized  uses  and  activities. 

The  agency  developed  Form  FS- 
2700-25,  Temporary  Special-Use 
Permit,  in  June  1992  for  authorizing  use 
that  is  seasonal  or  of  short  duration  and 
that  involves  minimal  improvements  or 
investment.  The  agency  has  included 
direction  in  the  final  pohcy  on  use  of 
Form  FS-2700-25.  The  agency  has  also 
included  direction  on  use  of  Form  FS- 
2700-4,  Special-Use  Permit,  rather  than 
Form  FS-2700-25,  when  the  incidental 
use  involves  the  following  activities: 
white  water  travel,  use  of  firearms, 
livestock  or  aircraft,  or  all-terrain  or  off- 
highway  vehicle  travel 


Section  41. 53 f— Applications  and 
Issuance  of  Permits. — The  agency  has 
added  this  section  to  clarify  the 
application  process  and  the  process  for 
issuance  of  permits  under  apphcable 
Federal  regtilations  (36  CFR  251.54)  and 
Forest  Service  policy.  Paragraph  3  has 
been  added  which  addresses  renewal  of 
terminating  permits.  The  final  poUcy 
states  that  direction  in  FSM  2712.2  on 
issuance  of  prospectuses  applies  to  new 
outfitting  and  guiding  opportxmities. 

The  final  poucy  directs  the  authorized 
officer  to  collect  fees  for  outfitting  and 
guiding  under  the  authority  of  the 
LWCF  Act  of  1965.  (Further  discussion 
of  this  policy  appears  earlier  in  this 
notice  under  section  37.24.) 

The  agency  also  has  revised  this 
section  to  include  direction  in 
paragraph  4  on  change  of  ownership  or 
control  of  the  business  entity.  The 
agency  has  added  the  term  "business 
entity"  to  distinguish  this  change  in 
ownership  from  change  in  owTiership  of 
personal  or  real  property.  The  agency 
also  has  expanded  and  edited  this 
section  to  conform  with  direction  in 
FSM  2716,  Change  of  Ownership. 

Section  41.53q — Assignment  and 
Management  of  Temporary  Use.  The 
agency  has  edited  this  section  to 
conform  with  Forest  Service  directive 
format  and  style. 

Section  41.53h — Assignment  and 
Management  of  Priority  Use.  To  ensure 
consistency  in  administration  and 
compliance  with  standards  and 
guidelines  in  forest  land  and  resource 
management  plans,  the  agency  has 
added  that  assignment  of  priority  use 
and  the  amount  of  priority  use  shall  be 
at  the  discretion  of  the  authorized 
officer  and  shall  be  consistent  with 
direction  in  forest  land  and  resource 
management  plans. 

To  ensvu%  consistency  in 
administration,  the  agency  has  revised 
direction  on  reduction  in  the  amount  of 
priority  use.  The  final  policy  (para.  3b) 
requires  reduction  in  the  amount  of 
priority  use  if  the  holder  has  utilized 
less  than  70  percent  of  the  assigned 
amount  for  three  consecutive  years.  The 
1990  interim  directive  required 
reduction  in  the  amount  of  priority  use 
if  the  holder  had  used  less  than  70 
percent  of  the  assigned  amount  in  at 
least  two  of  the  past  five  years.  This 
direction  has  been  subject  to  broad 
interpretation  and  misapplication.  The 
agency  believes  that  a  period  of  three 
consecutive  years  of  under-utilization  is 
easier  to  quantify  and  demonstrates  a 
trend  of  lack  of  business  due  to  a 
decrease  in  customer  deinand  for 
services. 

Section  41.53i — Reduction  of  Use  or 
Service  Days.  The  agency  has  added 


direction  that  prior  to  reassigning  use 
that  may  be  available  after  a  reduction, 
the  authorized  officer  must  soUcit 
appUcations  from  current  holders 
assigned  priority  use  and  base 
assignment  of  use  on  sovices  proposed 
and  performance. 

Section  41.53f — Permit  Terms  and 
Conditions.  The  agency  has  edited  this 
section  of  the  final  policy  to  conform 
with  Forest  Service  directive  format  and 
style  and  with  standard  terms  and 
conditions  in  special  use  permits. 

Section  41.53k — Permit 
Administration.  For  clarity,  the  agency 
has  put  direction  on  performance 
standards  and  performance  ratings  of 
holders  in  separate  paragraphs  and 
provided  more  detailed  direction,  such 
as  mid-season  review  and  evaluation  for 
all  holders.  This  procedural  direction  is 
needed  to  meet  due  process 
requirements  under  Federal  law  for 
giving  holders  notice  and  the 
opportunity  to  comply.  In  addition,  the 
section  in  the  1990  interim  directive 
entitled  "Subletting  of  Use"  has  been 
retitled  "Assignment  of  Use"  as 
paragraph  2  in  this  section  of  the  final 
pohcy. 

Section  41.521 — Permits  for 
Institutional  and  Semi-Public  Outfitting 
and  Guiding.  This  section  now  states 
that  permits  must  be  consistent  with 
forest  land  and  resource  management 
plan  direction. 

Regulatory  Impact 

This  final  pohcy  has  been  reviewed 
under  USDA  procedures  and  Executive 
Order  12866  on  Regulatory  Planning 
and  Review.  It  has  been  determined  that 
this  is  not  a  significant  policy.  The  final 
pohcy  does  not  have  an  effect  of  $100 
milhon  or  more  on  the  economy; 
substantially  increase  prices  or  costs  for 
consumers,  industry,  or  State  or  local 
governments;  or  adversely  affect 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability 
of  domestic  companies  to  compete  in 
foreign  markets.  The  final  pohcy 
consists  primarily  of  technical  and 
administrative  changes  for  authorization 
of  occupancy  and  use  of  National  Forest 
System  lands. 

Moreover,  this  final  poUcy  has  been 
considered  in  Ught  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.).  It 
has  been  determined  that  this  final 
pohcy  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because  it  will 
not  impose  recordkeeping  requirements 
on  them;  it  will  not  affect  their 
competitive  position  in  relation  to  large 
entities;  and  it  will  not  affect  their  cash 
flow,  liquidity,  or  ability  to  remain  in 
the  market.  As  stated  previously,  this 


final  policy  consists  primarily  of 
technical  and  administrative  changes 
concerning  authorization  of  occupaiu:y 
and  use  of  National  Forest  System 
lands. 

No  Takings  Implication 

This  pohcy  has  been  reviewed  for  its 
impact  on  private  projjerty  rights  under 
Executive  Order  12630  of  March  15, 
1988.  as  implemented  by  the  United 
States  Attorney  General's  Guidelines  for 
the  Evaluation  of  Risk  and  Avoidance  of 
Unanticipated  Takings.  Executive  Order 
12630  does  not  apply  to  this  final  pohcy 
because  it  consists  primarily  of 
technical  and  administrative  changes 
governing  authorization  of  occupancy 
and  use  of  National  Forest  System 
lands.  Forest  Service  special  use 
authorizations  for  outfitting  and  guiding 
do  not  grant  any  right,  title,  or  interest 
in  or  to  lands  or  resources  held  by  the 
United  States. 

Civil  Justice  Reform  Act 

This  pohcy  has  been  reviewed  under 
Executive  Order  12778,  Civil  Justice 
Reform.  After  adoption  of  this  final 
pohcy,  (1)  All  State  and  local  laws  and 
regulations  that  confUct  with  this  pohcy 
or  that  impede  its  full  implementation 
will  be  preempted;  (2)  no  retroactive 
effect  will  be  given  to  this  final  policy; 
and  (3)  it  will  not  require  administrative 
proceedings  before  parties  may  file  suit 
in  court  challenging  its  provisions. 

Controlling  Paperwork  Burden  on  the 
Public 

This  final  pKihcy  contains  information 
collection  requirements  as  defined  in  5 
CFR  1220  that  have  been  approved  by 
the  Office  of  Management  and  Budget 
and  assigned  control  number  0596- 
0082.  The  agency  estimates  that  the 
reporting  buxden  for  the  collection  of 
information  in  the  poUcy  is  5  to  10 
hours  per  response. 

Environmental  Impact 

This  final  policy  consists  primarily  of 
technical  and  administrative  changes 
related  to  the  authorization  of 
occupancy  and  use  of  National  Forest 
System  lands.  Section  31.1b  of  Forest 
Service  Handbook  1909.15  (57  FR  43180 
Sept.  18, 1992),  categorically  excludes 
from  documentation  in  an 
environmental  assessment  (EA)  or 
enviroiunental  impact  statement  (EIS) 
"rules,  regulations,  or  policies  to 
estabhsh  Service-wide  administrative 
procedures,  program  processes  or 
instructions."  Based  on  the  nature  and 
scope  of  this  final  pohcy,  the  agency  has 
determined  that  it  falls  within  this 
category  of  actions  and  that  no 
extraordinary  circumstances  exist  which 
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would  require  preparation  of  an  EA  or 
an  EIS. 

Dated:  May  30, 1995. 
Mark  A.  Rmmen. 

Acting  Chief. 

Final  Handbook  Revision 

The  Forest  Service  organizes  its 
directive  system  by  alpha-numeric 
codes  and  subject  headings.  Only  those 
sections  of  the  Forest  Service  Handbook 
(FSH)  2709.11.  Special  Uses  Handbook, 
that  are  the  subject  of  this  notice  are  set 
out  here.  The  audience  for  this  direction 
is  Forest  Service  employees  charged 
with  issuing  and  administering  special 
use  permits  for  outfitting  and  guiding. 

CHAPTER  30-FEE  DETERMINATION 
37— Outfitter  and  Guide  Fees.  (For 

related  direction  on  special  uses 

administration,  see  sec.  41.53). 
37.01— Authority.  (Sec.  30.1;  FSM 

2701.1). 
37.03— Policy.  (Sec.  31;  FSM 

2715.03). 

37.03a — Fees  for  Activities  Associated 
with  Commercial  Public  Service  Site. 
Use  the  Graduated  Rate  Fee  System 
(GRFS)  (FSM  2715.11)  to  determine  fees 
for  outfitter  and  guide  activities  (such  as 
cross-country  skiing  or  horseback 
riding)  authorized  by  the  Forest  Service 
in  connection  with  an  authorized 
commercial  public  service  site  on 
National  Forest  System  lands  (such  as  a 
resort  or  lodge).  Where  applicable, 
require  holders  under  GRFS  to  pay 
additional  fees  for  assignment  of  sites 
(sec.  37.21h)  and  Uvestock  grazing  use 
(sec.  37.21i). 

37.03b— Fees  for  Activities  Not 
Associated  with  Commercial  Public 
Service  Site.  Require  payment  of  fees 
according  to  the  direction  in  sections 
37.21  to  37.24  for  outfitter  and  gtiide 
activities  authorized  as  a  distinct 
activity  not  associated  with  a  public 
service  site. 

37.04— Responsibility.  (FSM  2704.13). 
The  Washington  Office  Director  of 
Recreation.  Heritage,  and  Wilderness 
Resources  Management  is  responsible 
for  adjusting  the  minimum  fee  and  the 
assigned  site  fee  every  three  years  with 
1993  as  the  base  year,  based  on  the 
Gross  Domestic  Product-Implicit  Price 
Deflator  Index. 

37.05— Definitions.  See  section  41.53c 
for  additional  definitions  for  "guiding." 
"holder."  "incidental  use."  "outfitting." 
"priority  use,"  "renewal,"  "temporary 
use,"  and  "transportation  livestock". 

Adjusted  Gross  Revenue.  Gross 
revenue  and  revenue  additions  less 
applicable  exclusions. 

Adjustment  for  Use  Off  National 
Forest  System  Lands.  The  reduction  in 
the  fee  for  commercial  use  to  account 


for  the  portion  of  the  outfitted  or  guided 
trip  that  occurs  off  National  Forest 
System  lands  (sec.  37.21e). 

Assigned  Site.  A  site  that  is 
designated  and  authorized  for 
occupancy  and  use  by  a  holder  who  is 
providing  a  recreation  service  to  the 
public  during  the  authorized  period  of 
occupancy.  Examples  include  but  are 
not  limited  to  base  and  drop  camps, 
picnic  sites,  loading  facilities,  boat 
laxmches,  and  helispots. 

Average  Client-Day  Charge.  Adjusted 
gross  revenue  divided  by  the  total 
number  of  client  days  for  the  duration 
of  the  outfitted  or  guided  trip. 

Client  Charge.  The  outfitter's  or 
guide's  charge  j)er  client  for  an  outfitted 
or  guided  trip. 

Client  Days. 

1.  National  Forest  System  Client  Days. 
The  number  of  service  days  (that  is, 
days  on  National  Forest  System  lands) 
for  the  duration  of  the  outfitted  or 
guided  trip  multiplied  by  the  number  of 
clients  on  the  trip.  See  section  37.21c 
for  related  direction. 

2.  Total  Client  Days.  Where  there  is 
use  both  on  and  off  National  Forest 
System  lands,  the  total  number  of  days 
for  the  duration  of  the  outfitted  or 
guided  trip  multiplied  by  the  number  of 
clients  on  the  trip.  See  section  37.21c 
for  related  direction. 

Duration  of  Outfitted  or  Guided  Trip. 
The  period  that  begins  when  the  client 
first  comes  under  the  care  and 
supervision  of  the  outfitter  or  guide, 
including  arrival  at  the  holder's 
headquarters  or  local  community,  and 
ends  when  the  client  is  released  from 
the  outfitter's  or  gtiide's  care  and 
supervision.  Duration  of  the  outfitted  or 
guided  trip  is  used  to  calculate  client 
days,  which  in  turn  are  used  to 
determine  the  average  client-day  charge 
and  the  adjustment  for  use  off  the 
National  Forest  System  lands.  See 
section  37.21c  for  related  direction. 

Gross  Revenue.  The  total  amount  of 
receipts  from  the  sale  of  goods  or 
services  provided  by  the  holder  in 
connection  with  the  outfitted  or  guided 
trip.  These  receipts  include: 

1.  Revenue  received  by  the  holder 
from  clients  for  goods  or  services 
provided  during  the  outfitted  or  guided 
trip  (the  client  diarge  per  trip 
multiplied  by  the  total  number  of  clients 
on  each  trip); 

2.  Revenue  received  by  the  holder  or 
the  holder's  employees  or  agents  for 
scheduling  or  booking  the  outfitted  or 
guided  trip;  and 

3.  Revenue  from  goods  or  services 
provided  off  National  Forest  System 
lands,  such  as  lodging  and  meals,  imless 
specifically  excluded. 


Non-Use.  Authorized  use  the  holder 
did  not  use  (see  also  "Unapproved  non- 
use"). 

Revenue  Additions.  The  market  value 
of  the  following  items  which  are  added 
to  gross  revenue: 

1.  The  value  of  goods  and  services 
that  are  donated  or  the  value  of  goods 
and  services  that  are  bartered  in 
exchange  for  goods  and  services 
received  that  are  directly  related  to  the 
outfitted  or  guided  trip;  and 

2.  The  value  of  gratuities,  which  are 
goods,  services,  or  privileges  that  are  not 
available  to  the  general  public  and  that 
are  donated  or  provided  without  charge 
or  at  a  discount  to  organizations; 
individuals;  the  holder's  employees, 
owners,  or  officers;  or  immediate  family 
members  of  the  holder's  employees, 
owners,  or  officers. 

Revenue  Exclusions.  The  following 
items  which  are  excluded  from  gross 
revenue: 

1.  Revenue  derived  from  goods  or 
services  sold  on  private  land  that  are  not 
related  to  outfitting  and  guiding 
operations  conducted  on  National 
Forest  System  lands,  such  as  souvenirs, 
telephone  toll  charges,  and  accident 
insurance  sales; 

2.  Amovmts  paid  or  payable  to  a  State 
government  Ucensing  authority  or 
recreation  administering  agency  from 
sales  of  hunting  or  fishing  licenses  and 
recreation  fee  tickets;  and 

3.  Revenue  from  the  sale  of  operating 
equipment,  rental  equipment, 
capitalized  assets,  or  other  assets  used 
in  outfitting  and  guiding  operations. 
Examples  are  horses,  tack,  watercraft, 
and  rental  skis  and  boots,  which  are 
sold  periodically  and  replaced. 

Service  Day.  A  day  or  any  part  of  a 
day  on  National  Forest  System  lands  for 
which  an  outfitter  or  guide  provides 
goods  or  services,  including 
transportation,  to  a  client. 

Short-Stop  Fee.  Fees  for  trips  that  use 
National  Forest  System  lands  incidental 
to  the  purpose  of  the  trip,  such  as  a  bus 
tour  that  takes  cUents  on  a  sightseeing 
trip.  The  rate  is  established  by  the 
Regional  Forester  for  trips  with  two 
service  days  per  client  or  less  spent  on 
national  Forest  System  lands. 

Unapproved  Non-Use.  Authorized  use 
days  the  holder  has  not  used  and  for 
which  the  holder  has  not  properly 
requested  and  received  a  waiver  (see 
also  "Non-use"). 

57.1 — Commercial  Services 
Associated  with  Commercial  Public 
Service  Site.  Use  the  Graduated  Rate  Fee 
system  to  determine  outfitter  and  guide 
fees  associated  with  such  sites  (sec. 
37.03a  and  FSM  2715.11). 

37.2 — Commercial  Services  Not 
Associated  with  Public  Service  Site 
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37.21 — Fees.  Fees  are  assessed  against 
adjusted  gross  revenue.  Fees  are  also 
assessed  against  all  unapproved  non- 
use. 

37.21a — Minimum  Fee.  The  minimum 
fee  for  outfitting  and  gtiiding  on 
National  Forest  System  lands  is  $70 
annually  per  permit  for  1993-1996. 
Using  1993  as  a  base  year,  the 
Wastdngton  Office  Director  of 
Recreation,  Heritage,  and  Wilderness 
Resources  Management  adjusts  the 
minimum  fee  every  three  years  based  on 
the  Gross  Domestic  Product-ImpUcit 
Price  Deflator  Index. 

37.21b— Fee  for  Tempttrary  Use 
Permits  for  Incidental  Use.  When 
commercial  outfitting  and  guiding  is 
authorized  by  a  temporary  permit,  use 
Form  FS-2700-25,  Temporary  Special- 
Use  Permit,  to  collect  the  minimum  fee 
(sec.  3721a).  The  authorized  officer  may 
waive  the  minimum  fee  only  if  the  use 
meets  the  criteria  listed  in  36  CFR 
251.57  and  section  31.21k. 

37.21c — Fee  for  Commercial  Use. 
Calculate  and  collect  a  fee  for 
commercial  outfitting  and  guiding 
occurring  on  National  Forest  System 
lands.  Charge  for  any  commercial  use  of 
National  Forest  System  lands  for 
outfitting  or  guiding,  even  if 
unauthorized. 

Upon  the  authorized  officer's 
approval  of  the  prospective  holder's 
application  for  a  special  use  permit, 
advise  the  applicant  to  select  option  A 
or  B  (para.  1  and  2)  to  be  used  in 
calculating  the  fee.  Include  the  selected 
method  as  a  condition  of  the  permit 
issued  to  the  holder,  and  use  that 
method  to  calculate  the  fee  for  the 
period  authorized. 


1.  Option  A.  The  fee  is  based  on  an 
average  client-day  charge  using  the 
following  schedule  of  rates: 

Schedule  of  Rates 


Average  dient-day  charge 

<(or  dient  days  on  and  off 

NFS  lands 

Less  than  $8.00 

8.01-20.00  

20.01-35.00  ; 

35.01-50.00  

50.01-75.00 -_: 

75.01-100.00  ..„ 

100.01-125.00  

125.01-150.00  

150.01-175.00  

175.01-200.00 

200.01-250.00  

250.01-300.00  

300.01-400.00  

Over  400.00 


diem-day  fee 


t25 

.40 

.80 

1.30 

1.90 

2.60 

3.40 

4.10 

4.90 

5.60 

6.75 

8.25 

10.00 

3  percent  of  the 

average,  c6- 

ent-day 

charge. 


Calculate  the  fee  as  follows: 

a.  Client  Days  (National  Forest  System 
and  Total).  To  determine  the  number  of 
National  Forest  System  client  days, 
multiply  the  number  of  service  days  for 
the  duration  of  the  outfitted  or  guided 
trip  by  the  number  of  clients  on  each 
trip.  "To  determine  the  number  of  total 
client  days,  multiply  the  total  number  of 
days  for  the  duration  of  the  outfitted  or 
guided  trip  by  the  number  of  clients  on 
each  trip.  See  example  A-2  in  this 
section  for  additional  direction  on 
determining  total  client  days. 

b.  Adjusted  Gross  Revenue.  Multiply 
the  client  charge  per  trip  by  the  total 
number  of  cUents  on  each  trip,  add  any 
other  gross  revenue  and  applicable 


revenue  additions,  and  subtract  any 
applicable  revenue  exclusions  (sec 
37.05).  This  figure  represents  adjusted 
gross  revenue  for  the  duration  of  the 
outfitted  or  guided  trip. 

c  i4verage  Client-Day  Charge.  Divide 
the  adjusted  gross  revenue  by  the 
number  of  client  days  (National  Forest 
System  or  total)  for  the  duration  of  the 
outfitted  or  guided  trip.  This  figure  is 
the  average  client-day  charge. 

d.  Client-Day  Fee.  Refer  to  the 
preceding  Schedule  of  Rates,  and  use 
the  average  client-day  charge  to 
determine  the  client-day  fee. 

e.  Interim  Calculation  for  Fee  for 
Commercial  Use.  Where  use  is  strictly 
on  National  Forest  System  lands, 
multiply  the  number  of  National  Forest 
System  client  days  by  the  client-day  fee 
to  determine  the  fee  for  commercial  use. 
Where  use  is  both  on  and  off  National 
Forest  System  lands,  multiply  the 
number  of  total  client  days  by  the  client- 
day  fee  to  determine  the  interim 
calculation  for  commercial  use,  and 
adjust  for  use  off  National  Forest  System 
lands  under  the  following  paragraph  f. 

f.  Adjustment  for  Use  off  National 
Forest  System  Lands.  Adjust  for  use  off 
National  Forest  System  lands,  if 
applicable,  by  dividing  the  number  of 
National  Forest  Client  days  (or  hours, 
miles,  and  so  forth)  by  the  number  of 
total  client  days  (or  hours,  miles,  and  so 
forth)  to  determine  the  amount  of  time 
spent  on  National  Forest  System  lands. 
Refer  to  the  schedule  in  section  37.21e 
to  determine  the  appropriate  percentage 
of  fee  reduction.  See  section  37.21e  for 
the  use  of  other  equitable  units  of 
measure  to  determine  adjustment  for 
use  off  National  Forest  System  lands. 


Example  A-1:  In  one  operating  season,  the  holder  is  authorized  to  provide  two  trips,  both  of  which  are  solely  on  NFS  lands: 

July  27-29  for  3  clients  9  $450/client 
August  18-21  for  7  clients  9  S500/client 

a.  Qient  Days  (all  NFS): 

3  service  days  x  3  cUents  -  9  NFS  client  days 

4  service  days  x  7  clients  -      28  NFS  client  days 


37  NFS  client  days 


b.  Adjusted  Gross  Revenue: 

$450  X  3  clients  =     SI, 350 
$500  X  7  clienU  =     $3,500 


$4,850      gross  revenue,  plus  $0  revenue  additions  and  minus  $0  revenue  exclusions, 
c.  Average  Qient-Day  Charge  (all  NFS  client  days  in  this  example): 


$4,850  adjusted  gross  revenue 
37  NFS  client  days 


S131 


d.  Client-day  Fee  (all  NFS  client  days  in  this  example): 

$131  average  client-day  charge  from  step  c  corresponds  to  a  S4.10  client-day  fee. 

e.  Fee  for  Q>nunercial  Use: 

37  NFS  client  days  x  $4.10  client-day  fee  >  $151.70  fee. 
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Example  A-2:  In  one  operating  seawn.  the  holder  i.  authorized  to  provide  two  trip..  Both  Trip,  include  time  on  and  off  NFS 
lands. 

July  4-13  for  8  clients  O  $2.000/client 
August  10-23  for  7  clienU  •  $3.000/client 

During  each  trip.  3  of  the  10  days  are  on  NFS  lands. 

a.  Qient  Days  (Total): 

10  total  days  x  8  clienU  =         80  total  client  days 

10  total  days  x  7  clients  =         70  total  client  days 

150  total  client  day* 

b.  Adjusted  Gross  Revenue: 
S2.000  X  8  clients  =     SIS.OOO 
$3,000  X  7  clients  =     $21,000 

$37,000      gross  revenue,  plus  $0  revenue  additions  and  minus  $0  revenue  exclusions 
c  Average  Client-Day  Charge: 


$37,000  adjusted  gross  revenue 
ISO  total  client  days 


s  S246.67 


d.  Client-Day  Fee:  ,  .-  >,    i-     .  j      c„ 
$246.67  average  client-day  charge  corresponds  to  a  $6.75  chent-day  tee. 

e.  Interim  Calculation  for  Fee  for  Commercial  Use: 
150  total  client  days  x  $6.75  client-day  fee  =  $1,012. 

f.  Adjustment  for  use  off  NFS  lands: 
NFS  client  days: 


3  service  days  x  8  clients  =       24  NFS  client  days 
3  service  days  x  7  clients  =       21  NFS  client  days 


45  NFS  client  days 


45  NFS  client  days 
150  total  client  days 


30% 


Which  corresponds  to  a  40%  fee  reduction  (sec.  37.21e): 
$1,012  X  40%  =  $404.80 
$1,012  -  404.80  =  $607.20  fee  for  commercial  use,  which  can  be  rounded  to  $607. 


2.  Option  B.  The  fee  is  3  percent  of 
the  annual  adjusted  gross  revenue, 
minus  any  applicable  adjustment  for  use 
off  National  Forest  System  lands. 
Determine  the  gross  revenue,  add  any 
applicable  revenue  additions,  and 
subtract  any  applicable  revenue 
exclusions  to  determine  the  adjusted 
gross  revenue.  Multiply  the  adjusted 
gross  revenue  by  3  percent;  then  adjust, 
if  applicable,  for  use  off  National  Forest 
System  lands  to  determine  the  fee  for 
commercial  use  (sec.  37.05;  37.21c. 
para,  l.b,  and  37.21e). 

Example  B-2:  For  one  year,  the  holder  had 
an  annual  adjusted  gross  revenue  of  $4,850 
and  used  all  100  authorized  use  days. 

$4850  X  0.03  =  $145.50  fee  for  actual 
commercial  use. 
Example  B-2:  For  one  year,  the  holder  had 
an  annual  adjusted  gross  revenue  of  $4,650 


and  used  90  days  of  100  authorized  use  days. 
Unapproved  non-use  accounted  for  10  days. 
$4,650  X  0.03  =  $139.50  fee  for  90  days  of 
commercial  use. 


$139.50 
90  days 


=     $1.55  per  day 


$1.55  per  day  x  10  days  =  $15.50  fee  for  10 

days  of  unapproved  non-use. 
$139.50  +  $15.50  =  $155  fee  for  commercial 

use. 
Example  B-3:  An  off-road  tour  outfitter  has 
an  adjusted  gross  revenue  of  $250,000.  The 
travel  routes  used  are  across  NFS  lands  and 
private  lands.  The  time  spent  on  NFS  lands 
is  50  percent  of  the  duration  of  the  outfitted 
or  guided  trips. 
$250,000  X  0.3  =  $7,500 

50  percent  duration  on  NFS  lands 
corresponds  to  a  40%  fee  reduction  (sec. 
37.21e): 


$7,500  X  40%  =  $3,000 
$7,500  -  $3,000  =  $4,500  fee  for  commercial 
use. 

3.  Short-Stop  Fee.  (Sec.  37.05).  Fees 
are  calculated  from  rates  established  by 
the  Regional  Forester  for  situations  in 
which  commercial  tours  and  trips 
involve  only  very  short  stops  or  visits 
on  National  Forest  Systems  lands  of  two 
service  days  or  less. 

Example  1:  A  float  plane  company  markets 
fishing  trips  to  the  National  Forest,  flies 
anglers  to  high  mountain  lakes,  drops  them 
off.  and  picla  them  up.  The  company  has  175 
passenger  trips.  In  this  example,  the  Regional 
Forester  has  established  a  short-stop  rate  of 
$2.00  per  client  for  this  service. 
175  passenger  trips  x  $2.00  =  $350  fee  for 
commercial  use. 

Example  2:  A  bus  company  markets  fall 
foliage  tours  and  sends  out  50  bus  trips  per 
season  with  35  paying  passengers.  They  stop 
at  a  National  Forest  Visitor  Center  for  an 
average  of  40  minutes.  The  Regional  Forester 


has  established  a  short-stop  rate  of  $2.00  per 
client 

35  people  X  50  buses  x  $2.00  =  $3,500  fee  for 
commercial  use. 

37.2 Id — Determining  Service  Days. 
Count  any  full  or  fractional  part  of  a  day 
the  client  receives  goods  or  services  as 
a  full  service  day. 

1.  When  livery,  rental,  supply,  or 
drop-off  service  to  customers  is 
provided,  count  only  the  day  on  which 
the  outfitter  or  guide  provides  services 
or  goods. 

2.  When  the  outfitter  or  guide 
provides  drop-off  and  pick-up  service 
on  two  separate  days,  count  one  service 
day  for  drop-off  and  one  service  day  for 
pick-up. 

3.  When  the  outfitter  or  guide 
provides  drop-off  and  pick-up  service 
and  the  clients  occupy  an  outfitter's 
assigned  site  and/or  the  outfitter  or 
guide  furnishes  equipment  and 
supplies,  count  one  service  day  for 
drop-off,  one  service  day  for  pick-up, 
and  one  service  day  for  each  day  in 
between. 

37.21e — Adjustment  for  Use  off 
National  Forest  System  Lands.  Reduce 
the  fee  or  estimated  fee  if  the  outfitter 
or  guide's  clients  occupy  National 
Forest  System  lands  for  60  percent  or 
less  of  the  duration  of  the  outfitted  or 
guided  trip  according  to  the  schedule  in 
paragraph  1.  When  days  are  the  imit  of 
measure,  at  least  one  entire  day  must  be 
off  National  Forest  System  lands  to 
qualify  for  the  adjustment.  Other  units 
of  measure  besides  days  may  be  used 
where  equitable  to  calculate  the 
percentage  on  and  off  National  Forest 
System  lands.  For  example,  trail 
distance  may  be  used  at  Nordic  centers. 

1.  Apply  the  following  schedule  in 
calculating  adjustments  for  use  off 
National  Forest  System  lands: 

Schedule  of  Fee  Reduction  for 
Use  Off  NFS  Lands 


Percentage  on  NFS  Lands 

Fee 
reduction 

Less  than  5  percent 

80  oercent. 

5  to  60  percent  _ 

Over  60  percent 

40  percent. 
None. 

Request  the  holder  to  provide 
documentation  of  the  duration  of  trips, 
-such  as  the  itineraries  for  outfitted  or 
guided  trips,  to  support  a  request  for  a 
fee  reduction  based  on  use  off  National 
Forest  System  lands. 

2.  When  use  off  National  Forest 
System  lemds  occurs  on  lands 
administered  by  another  Federal  agency 
and  the  holder  is  authorized  by  that 
agency,  coordinate  the  fee  calculations 
so  that  overcharges  do  not  occur. 


Example:  An  outfitter  conducts  a  10-day 
trip  with  8  clients;  5  days  are  spent  on  NFS 
lands  and  5  on  Bureau  of  Land  Management 
(BLM)  lands.  Assimie  the  fee  for  the  trip 
would  be  $100  if  all  10  days  were  on  either 
NFS  or  BLM  lands.  Coordinate  with  the  BLM 
to  charge  the  outfitter  $100,  and  split  the  fee 
equitably  between  the  two  agencies.  Do  not 
adjust  for  use  off  NFS  lands  which  would 
result  in  a  higher  fee  of  $120  ($60  for  the 
Forest  Service  and  $60  for  the  BLM). 

37.21f— Fee  for  Additional  Use.  If  the 
holder  requests  advance  approval  of 
additional  use  and  if  capacity  is 
available,  the  authorized  officer  may 
approve  the  request  and  collect  any 
additional  estimated  fees.  When  option 
A  (sec.  37.21c,  para.  1)  is  used  to 
calculate  the  fee  for  commercial  use,  use 
the  schedule  of  rates  to  calculate  the 
additional  fee.  When  option  B  (sec. 
37.21c,  para.  2)  is  used  to  calculate  the 
fee  for  commercial  use,  estimate  the 
additional  adjusted  gross  revenue 
associated  with  the  approved  additional 
use,  and  include  it  in  the  calculation  of 
the  estimated  and  final  fees  (sec.  37.22 
and  37.23).  See  sections  41.53g  and 
41.53h  for  additional  direction. 

37.21q — Payment  fpr  Unapproved 
Non-Use.  Charge  the  holder  for 
unapproved  non-use  when  the  holder 
does  not  properly  request  and  receive  a 
waiver  for  authorized  use  (see  sec. 
41.53h,  para.  4).  Add  the  amount 
calculated  for  unapproved  non-use  to 
the  final  fee  total.  Ttis  provision  applies 
to  calculation  of  the  fee  under  option  A 
orB. 

37.21h — Fee  for  Assigned  Sites. 

1.  The  minimum  aimual  fee  for  each 
assigned  site  is  $140. 

2.  Using  1993  as  a  base  year,  the 
Washington  Office  Director  of 
Recreation,  Heritage,  and  Wilderness 
Resources  Management  adjusts  the 
minimum  annual  fee  (in  para.  1)  that 
applies  to  each  assigned  site  every  three 
years  based  on  the  Gross  Domestic 
Product-ImpUcit  Price  Deflator  Index 
(sec.  37.04).  The  assigned  site  fee  is  in 
addition  to  the  minimum  permit  fee  and 
other  mandatory  fees  for  commercial 
outfitting  and  guiding  (sec.  37.21c). 

3.  The  Regional  Forester  may 
establish  higher  fees  if  necessary  to 
obtain  fair  market  value. 

4.  Authorized  officers  may  not  prorate 
assigned  site  fees.  Apply  the  full  annual 
fee  for  each  assigned  site. 

5.  Authorized  officers  may  not 
authorize  refunds  or  credits  for  assigned 
site  fees. 

37.21i—Fee  for  Grazing  Livestock. 
Assess  livestock  grazing  fees  when  the 
Forest  Service  authorizes  the  holder  to 
graze  animals  used  for  transport  on 
National  Forest  System  lands.  Do  not 
assess  a  grazing  fee  when  the  animals 


travel  on  National  Forest  System  lands 
but  the  holder  is  not  authorized  to  graze 
them.  Charge  grazing  fees  in  accordance 
with  direction  in  FSM  2238.  Do  not 
authorize  refunds  or  credits  for 
authorized  but  unused  grazing  use. 

37.21)— Fee  for  Nonprofit 
Organizations.  The  fee  for  nonprofit 
organizations  is  three  percent  of  annual 
adjusted  gross  revenue  (option  B,  sec. 
37.21c,  para.  2).  Include  the  amount  of 
donations  and  grants  as  gross  revenue  if 
the  holder  requires  the  customer  or 
client  to  make  a  donation  or  grant  as  a 
condition  of  receiving  the  service.  Do 
not  consider  donations  or  grants  made 
voluntarily  by  customers  to  support  the 
programs  or  activities  of  the  holder. 

37.21k— Fee  for  Educational 
Institutions.  The  fee  is  three  percent  of 
annual  adjusted  gross  revenue  (option 
B,  sec.  37.21c,  para.  2). 

1.  Credited  Programs.  Exclude  tuition 
and  other  payments  made  by  students 
which  are  imrelated  to  the  use  of 
National  Forest  System  lands  authorized 
for  outfitting  and  guiding  purposes  if 
the  program  provided  under  the  permit 
is  recognized  for  credit  toward 
graduation  or  a  degree  in  a  recognized 
school  system  or  accredited  educational 
institution. 

2.  Non-Credited  Programs.  Include  all 
payments  made  by  students  for 
authorized  outfitting  and  guiding 
services  if  the  program  provided  under 
the  permit  is  not  recognized  for  credit 
toward  graduation  or  a  degree  in  a 
recognized  school  system  or  accredited 
educational  institution. 

37.22— Estimate  Fee. 

1.  Consult  with  the  applicant  or 
holder  to  estimate  the  anticipated 
number  of  service  days  and  adjusted 
gross  revenue.  Use  financial  and  related 
docimients  furnished  by  the  applicant 
or  holder,  including  records  of  the 
previous  year's  business  activity, 
plaimed  customer  rate  schedules,  and 
itineraries.  Retain  docimients  used  for 
fee  calculations  in  the  case  folder. 

2.  Based  on  authorized  use,  calculate 
the  total  estimated  annual  fee,  including 
the  fee  for  commercial  use,  assigned  site 
fee,  and  Uvestock  grazing  tee,  on  a  fee 
determination  statement  (sec.  31.4)  prior 
to  the  operating  season. 

3.  EstabUsh  payment  due  dates  prior 
to  the  start  of  the  operating  season  for 
all  payments. 

4.  Calculate  the  total  estimated  fee  as 
a  single  amount,  and  collect  the  fee  from 
the  holder  as  follows: 

a.  Collect  the  total  annual  estimated 
fee  in  advance  when  it  is  less  than  $500. 

b.  Collect  half  of  the  total  annual 
estimated  fee  in  advance  and  the 
remainder  by  mid-season  when  the  total 
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is  equal  to  or  greater  than  $500,  but  less 
than  $2,500. 

c  Collect  one-third  of  the  total  annual 
estimated  fee  in  advance  and  the 
remainder  in  two  equal  payments  by 
mid-season  when  the  total  is  $2,500  or 

more.  ,     ,       . 

d.  Deposit  fees  collected  to  the  Land 
and  Water  Conservation  Fund  (FSM 

6530). 

37.23 — Fee  for  Commercial  Use. 
Record  in  the  holder's  operating  plan 
the  date  established  by  the  authorized 
officer  and  the  holder  by  which  the 
holder  must  submit  financial  records 
and  records  of  use  required  to  calculate 
the  fee  for  commercial  use. 

In  calcvdating  the  fee  for  commercial 
use,  follow  the  procedure  described  in 
section  37.22.  paragraph  1.  Use  financial 
records  and  records  of  use  appropriate 
for  the  fee  option  selected  (sec.  37.21c). 

37.24 — Billing  and  Refunds.  Calculate 
the  fee  for  commercial  use  and  adjust 
for  use  off  National  Forest  System  lands, 
if  applicable.  Charge  the  holder  for  any 
imapproved  non-use.  Charge  the  holder 
for  any  unauthorized  use. 

1.  When  the  final  fee  exceeds  the  paid 
estimated  fee.  bill  the  holder  for  the 
balance  due. 

2.  When  the  final  fee  is  less  than  the 
paid  estimated  fee  and  more  than  the 
minimum  fee,  refund  the  difference  to 
the  holder.  If  the  holder  is  authorized  to 
operate  with  a  priority  use  assignment, 
at  the  holder's  request  credit  the 
overpayment  toward  the  next  year's  fee. 
If  the  holder  is  authorized  to  op)erate 
with  a  priority  use  assigiunent  and  the 
authorization  is  due  to  expire  that  year, 
refund  the  difference  to  the  holder. 

Follow  billing  and  refund  procedures 
found  in  FSH  6509.11k.  Under  the 
authority  of  the  Land  and  Water 
Conservation  Fund  Act  of  1964  (16 
U.S.C.  4601-6a  (c)  and  (i)(l)),  deposit 
fees  into  the  Land  and  Water 
Conservation  Fund  (FSM  6530). 

Chaptar  40— Special  Uses  Administration 

41.53 — Outfitters  and  Guides.  (For 
related  authorities,  policies 
responsibilities,  and  definitions,  see 
FSM  2340  and  FSM  2701-2705. 
Direction  on  fees  for  outfitters  and 
guides  is  in  section  37  of  this 
Handbook).  Administer  permits  for 
outfitters  and  guides  operating  on 
National  Forest  System  lands  in 
accordance  with  the  direction  in 
sections  41.53a  through  41.531. 
Outfitting  and  guiding  services  include 
but  are  not  limited  to  packing,  hunts, 
float  trips,  canoe  or  horse  Uveries,  ski 
touring,  helicopter  skiing,  jeep  tours, 
boat  tours,  and  fishing  trips. 

41 .53o— Objectives. 

1.  As  identified  in  forest  and  resource 
management  plans,  provide  for 


commercial  outfitting  and  guiding 
services  that  address  concerns  of  public 
health  and  safety  and  that  foster  small 
businesses. 

2.  Encourage  skilled  and  experienced 
individuals  and  entities  to  conduct 
outfitting  and  guiding  activities  in  a 
manner  that  protects  environmental 
resources  and  ensures  that  National 
Forest  visitors  receive  high  quality 
services. 

41.53b— Policy.  (FSM  2340.3,  2703). 

1.  Authorize  only  those  outfitting  and 
guiding  activities  that  are  consistent 
with  forest  land  and  resource 
management  plans. 

2.  Do  not  authorize  any  development 
or  permanent  improvements  on  the 
National  Forest  System  for  outfitting 
and  guiding  services,  except  for 
temporary  structures  or  improvements 
or  insUllations  with  negligible  value, 
such  as  hitching  posts,  corrals,  tent 
frames,  and  shelters. 

3.  Do  not  authorize  any  development, 
improvement,  or  installation  in 
wilderness  for  the  purpose  of 
convenience  to  the  holder  or  the 
holder's  clients.  The  authorized  officer 
may  authorize  temporary  structures, 
improvements,  or  installations  in 
wilderness  only  when  necessary  to  meet 
minimum  requirements  for 
administration  of  the  area  for  the 
purposes  of  the  Wilderness  Act  (16 
U.S.C.  1121  (note)). 

4.  Work  v*rith  other  Federal  agencies, 
State  and  local  authorities,  outfitters, 
and  outfitter  and  guide  organizations  to 
ensure  that  outfitting  and  guiding 
activities  are  consistent  with  applicable 
laws  and  reg\ilations  and  to  identify 
unauthorized  outfitting  and  guiding 
activities.  Follow  procedures  in  FSM 
5300  in  investigating  and  taking  action 
to  prevent  the  occurrence  of 
unauthorized  outfitting  and  guiding 
activities. 

5.  Do  not  issue  a  separate  permit  for 
outfitting  or  guiding  activities  (such  as 
cross-country  skiing  and  horseback 
riding)  to  a  holder  of  a  permit  or  term 
permit  for  a  commercid  public  service 
site  (such  as  a  pack  station,  lodge,  or 
resort)  when  the  outfitting  or  guiding 
operations  are  part  of  commercial  public 
service  site  operations.  Include  the 
outfitting  and  guiding  activities  in  the 
commercial  service  site's  annual 
operating  plan.  Attach  the  annual 
operating  plan  to  the  commercial 
service  site  permit  or  term  permit  and 
consider  it  part  of  the  permit  or  term 
permit.  See  section  37.03  for  related 
direction  on  fees. 

41.53c— Definitions.  See  section  37.05 
for  additional  related  definitions  for 
"adjusted  gross  revenue,"  "adjustment 
for  use  off  National  Forest  System 


lands,"  "assigned  site,"  "average  client- 
day  charge."  "client  days,"  "duration  of 
the  outfitted  or  guided  trip,"  "non-use," 
"revenue  additions,"  "revenue 
exclusions,"  "service  day,"  "short-stop 
fee,"  and  "imapproved  non-use." 
Guiding.  Providing  services  or 
assistance  (such  as  supervision, 
protection,  education,  training,  packing, 
touring,  subsistence,  interpretation,  or 
other  assistance  to  individuals  or  groups 
in  their  pursuit  of  a  natural  resource- 
based  outdoor  activity)  for  pecuniary 
remimeration  or  other  gain.  The  term 
"guide"  includes  the  holder's 
employees,  agents,  and  instructors. 

Holder.  An  applicant  who  has 
received  a  special  use  authorization  to 
conduct  outfitting  or  guiding  activities. 

Incidental  Use.  Annual  use  that  is 
proposed  to  be  50  service  days  or  less 
and  is  anticipated  to  have  little  or  no 
significant  impact  on  public  health  and 
safety,  the  environment,  or  other 
authorized  uses  and  activities. 

Outfitting.  Providing  through  rental  or 
livery  any  saddle  or  pack  animal, 
vehicle  or  boat,  tents  or  camp  gear,  or 
similar  supplies  or  equipment,  for 
pecuniary  remuneration  or  other  gain. 
The  term  "outfitter"  includes  the 
holder's  employees,  agents,  and 
instructors. 

Priority  Use.  Authorization  of  use  for 
a  period  not  to  exceed  five  years.  The 
amount  of  use  is  based  on  the  holder's 
past  use  and  performance  and  on  forest 
land  and  resource  management  plan 
allocations.  Authorizations  providing 
for  priority  use  are  subject  to  renewal 
(sec.  41.53f). 

Renewal.  The  issuance  of  a  new 
special  use  authorization  for  the  same 
use  to  the  same  holder  upon  the 
expiration  of  the  holder's  current 
authorization. 

Temporary  Use.  An  amount  of  use 
assigned  the  holder  of  a  permit  with  a 
period  of  one  season  or  less. 

Transportation  Livestock.  Pack  and 
saddle  animals  authorized  in 
connection  with  an  outfitter  or  guide 
permit  and  expressed  in  animal  months 
and  by  class  of  animal  (FSM  2234.11). 
41.53d— When  Permits  Are  Required. 

1.  Individuals  or  organizations 
conducting  outfitting  or  guiding 
activities  on  National  Forest  System 
lands  must  have  a  permit  unless  the 
authorized  officer  (FSM  2705)  issues  a 
Temporary  Special-Use  Permit  (Form 
FS-2700-25)  for  incidental  use  (sec. 
41.53e). 

2.  Outfitters  based  off  National  Forest 
System  lands  who  rent  and  deliver 
equipment  or  livestock  to  the  public  on 
National  Forest  System  lands  must 
obtain  a  permit  if  they,  their  employees, 
or  agents  occupy  or  use  National  Forest 


System  lands  or  related  waters  in 
connection  with  their  rental  programs. 
For  example,  a  permit  is  required  if  a 
boat  livery  operator  provides  service, 
including  delivery  or  pickup  of  boats,  at 
sites  on  National  Forest  System  lands. 
No  permit  is  necessary  nor  is  a  fee 
charged  if  an  operator's  customers 
treuisport  rented  equipment  to  and  fi°om 
the  National  Forest  System  lands  or  if 
an  operation  serves  Forest  Service 
employees,  Forest  Service  contractors, 
or  other  Federal  officials  in  the  course 
of  their  official  duties. 

41.53e — Incidental  Use.  When  the 
proposed  annual  use  is  50  service  days 
or  less  and  is  expected  to  have  fittle  or 
no  impact  on  public  health  and  safety, 
the  environment,  or  other  authorized 
uses  and  activities  on  National  Forest 
System  lands,  the  use  may  be 
authorized  by  a  temporary  permit.  Form 
FS-2700-25,  Temporary  Special-Use 
Permit.  The  following  activities  and 
uses  shall  not  be  authorized  by  a 
temporary  permit  and  shall  be 
authorized  only  by  Form  FS-2700-4, 
Special  Use  Permit:  white  water  travel, 
use  of  firearms,  livestock,  or  aircraft,  or 
all-terrain  and  off-highway  vehicle 
travel. 

41 .53f^Applications  and  Issuance  of 
Permits. 

1.  Applications.  Provide  outfitter  and 
guide  applicants  with  Fonn  FS-2700-3, 
Special  Use  Application  and  Report,  to 
specify  the  services  to  be  performed,  the 
number  of  service  days,  the  lands  to  be 
occupied,  modes  of  transportation, 
season  of  use,  scheduling,  and  other 
matters  relating  to  the  appUcant's 
operation.  AppUcation  and 
authorization  procedures  established  in 
36  CFR  251.54  and  FSM  2712  are  fully 
applicable  to  outfitter  and  guide 
applications.  See  FSM  2712.2  for 
direction  regarding  prospectuses  for 
new  opportunities  as  described  in 
paragraphs  2a  through  2d  of  this 
section. 

Conduct  environmental  analyses  for 
outfitter  and  guide  applications  in 
accordance  with  procedures  in  FSH 
1909.15.  National  Environmental  Policy 
Act  Handbook. 

2.  Issuance.  Outfitting  and  guiding 
permits  may  be  issued  when  one  or 
more  of  the  folio vnng  occurs: 

a.  An  increased  allocation,  capacity, 
or  pubUc  need  is  identified  through  the 
forest  planning  process; 

b.  An  existing  permit  is  revoked; 

c.  A  reduction  of  service  days  by  an 
existing  holder  or  holders  makes 
additional  service  days  available; 

d.  Competitive  interest  in  an  area, 
unit,  or  activity  arises  where  no 
previously  authorized  use  exists  and 
where  the  proposed  use  is  compatible 


with  objectives  in  forest  land  and 
resource  management  plans: 

e.  An  application  has  been  submitted 
to  provide  outfitter  and  guide  services 
for  an  area  or  activity  that  has  not 
previously  been  authorized  and  for 
which  there  is  no  competitive  interest; 
or 

f.  An  existing  permit  terminates. 

For  situations  fitting  the  criteria  in  the 
preceding  paragraphs  2a  through  2d, 
solicit  applicants  by  issuing  a 
prospectus  and  contacting  all  parties 
who  have  expressed  an  interest.  See 
FSM  2712.2  for  additional  direction  on 
issuing  a  prospectus. 

For  an  apphcation  fitting  the  criteria 
in  the  preceding  paragraph  2e. 
document  the  determination  of  no 
competitive  interest  and  then  issue  a 
permit  to  the  quaUfied  applicant.  In 
issuing  the  permit,  classify  authorized 
use  as  temporary  use  until  the  holder 
has  performed  acceptably  for  at  least 
two  consecutive  years. 

When  determining  the  most  quaUfied 
applicants,  consider  past  experience 
and  knowledge  of  the  area,  financial 
capabiUty,  economic  viability  of 
existing  holders,  performance  record, 
return  to  the  Government,  and  other 
factors.  The  authorized  officer  may 
classify  the  use  as  priorify  if  the  selected 
applicant  has  a  two-year  record  of 
acceptable  performance  as  a  holder  of  a 
permit  for  an  outfitting  and  guiding 
operation  similar  to  the  proposed  use. 
Process  requests  to  expand  a  current 
holder's  operations  as  an  application  for 
temporary  use  under  section  41.53g.  For 
a  selected  applicant  with  no  previous 
record,  classify  the  use  as  temporary. 

Issue  temporary  permits  ana  permits 
under  the  authority  of  the  Land  and 
Water  Conservation  Fund  Act  of 
September  3,  1964  (16  U.S.C.  460/- 
6a(c)),  on  Form  FS-2700-25,  Temporary 
Special-Use  Permit,  and  on  Form  FS- 
2700-4,  Special-Use  Permit, 
respectively. 

3.  Renewal  wthout  Competition. 
When  a  permit  of  a  holder  assigned 
priority  use  terminates  (preceding  para. 
2f)  the  permit  is  subject  to  renewal 
wdthout  competition,  provided  the 
current  holder  has  performed 
satisfiactorily  as  demonstrated  by 
acceptable  annual  performance 
inspections.  Renewal  shall  be  at  the  sole 
discretion  of  the  authorized  officer  and 
shall  be  in  accordance  with  36  CFR 
251.64.  In  renewing  the  permit,  the 
authorized  officer  may  modify  the  terms 
and  conditions  of  the  permit. 

4.  Change  of  Ownership  or  Control  of 
Business  Entity. 

a.  Upon  notification  by  the  holder  that 
a  change  in  ownership  of  or  a 
controlling  interest  in  the  business 


entify  is  being  considered,  the 
authorized  officer  shall  inform  the 
holder  of  the  following: 

(1)  The  permit  is  a  privilege  and  is  not 
transferable,  either  upon  the  sale  of  the 
business  entify  or  the  sale  of  a 
controlling  interest  in  the  business 
entify; 

(2)  Priority  use  is  a  privilege  acquired 
by  demonstrated  acceptable 
performance  and  is  not  transferable; 

(3)  The  permit  is  not  real  property, 
does  not  convey  any  interest  in  real 
properfy,  and  may  not  be  used  as 
collatei^; 

(4)  Upon  consimunation  of  a  change 
of  ownership  of  or  controlling  interest 
in  the  business  entity,  the  holder's 
permit  terminates;  and 

(5)  The  party  who  acquires  ownership 
of  or  a  controlling  interest  in  the 
business  entify  may  be  issued  a  permit 
if  the  authorized  officer  determines  that 
the  prospective  holder  meets  Forest 
Service  requirements,  including 
financial  and  technical  capabilify. 

b.  The  authorized  officer  shall  inform 
the  holder  to  submit  Form  FS-2700-3a, 
Request  for  Termination  of  an 
Application  for  Special-Use  Permit,  for 
relinquishment  of  the  permit. 

c.  "The  authorized  officer  shall  inform 
the  party  who  acquires  ownership  of  or 
a  controlUng  interest  in  the  business 
entity  to  submit: 

(1)  An  application  for  a  p>ermit  on 
Form  FS-2700-3,  Special  Use 
AppUcation  and  Report;  and 

(2)  Documentation  of  change  of 
ownership,  including  properly  executed 
documents  showing  a  bona  fide 
conveyance  of  the  equipment  or  other 
assets  previously  used  by  the  business, 
and  for  businesses  based  on  private 
land,  properly  executed  docimients 
showing  a  bona  fide  conveyance  of  the 
real  and  personal  properfy  used  by  the 
business;  or 

(3)  Docimientation  of  a  change  of 
control,  including  properly  executed 
documents  showing  a  bona  fide  change 
of  a  controlling  interest  in  the  business 
entity. 

d.  If  the  change  of  ownership  or 
control  is  not  consummated  and  the 
original  holder  has  relinquished  the 
permit,  the  authorized  officer  may 
reissue  the  permit  to  the  original  holder. 
Prior  to  reissuance,  the  authorized 
officer  must  request  the  original  holder 
to  submit  docimientation  estabUshing 
OMmership  or  control  of  the  business 
entify. 

41.53q — Assignment  and 
Management  of  Temporary  Use. 

1.  Eligibility.  AU  quaUfied  appUcants, 
including  institutional  and  semi-pubUc 
entities  and  holders  of  permits  assigned 
priorify  use,  are  eligible  to  receive 
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temporary  use  assignments.  Current 
holders  assigned  priority  use  and 
proposing  to  expand  their  use  may  also 
submit  an  application.  Approved 
additional  use  may  he  assigned  as 
temporary  use. 

2.  Assignment  of  Temporary  Use.  If 
capacity  is  available,  temporary  use  may 
be  authorized  if  the  need  for  the  use 
exists  and  the  use  is  consistent  with  the 
forest  land  and  resource  management 
plans  (FSM  1920).  If  forest  land  and 
resource  management  plans  do  not 
address  the  use  and/or  capacity  levels, 
assigiunents  shall  be  at  the  discretion  of 
the  authorized  officer  subject  to  the 
requirements  of  the  National 
Environmental  Policy  Act  (FSH 
1909.15).  A  temporary  use  assignment 
does  not  conmiit  the  Forest  Service  to 
authorizing  that  use  for  a  similar 
number  of  service  days  in  the  future. 

3.  Conversion  to  Priority  Use.  A 
holder  authorized  for  at  least  two  years 
may  be  eligible  for  assignment  of 
priority  use  if  it  is  in  the  best  interest 
of  the  Forest  Service  and  the  use  is 
compatible  with  forest  land  and 
resource  management  plans. 
Assignment  of  priority  use  shall  be 
based  on  documented  acceptable 
performance  by  the  holder  for  two 
consecutive  years.  The  amount  of  use 
authorized  may  he  based  on  the 
previous  two-year  average  authorized 
use  which  was  actually  used.  See 
section  41.53h,  paragraph  2,  for 
limitations  on  assignment  of  priority 
use. 

41.53h — Assignment  and 
Management  of  Priority  Use. 

1.  Eligibility.  Previously  authorized 
outfitters  or  guides  who  have  made  their 
services  available  to  all  members  of  the 
public  and  who  have  performed 
acceptably  for  the  previous  two 
consecutive  years  may  be  eligible  for 
assignment  of  priority  use. 

Outfitters  or  guides  who  provide 
services  only  to  private  or  restricted 
cUentele  are  not  eligible  for  assigimient 
of  priority  use.  See  section  41.531  for 
additional  direction  on  semi-public 
outfitting  and  guiding. 

2.  i4ssjg/imen(  of  Priority  Use. 
Assignment  of  priority  use  shall  be  at 
the  discretion  of  the  authorized  officer 
and  shall  be  consistent  with  forest  land 
and  resource  management  plans.  Base 
any  assigrunent  of  priority  use  on  the 
capacity  of  the  area  or  standards  and 
guidelines  as  established  in  forest  land 
amd  resource  management  plans. 

a.  Use  may  be  based  on  the  average  of 
the  highest  two  years  of  actual  use 
authorized  use  which  was  actually  used 
during  the  previous  five  years. 

b.  Record  the  following  on  the  permit: 


(1)  The  amount  of  authorized  use  in 
terms  of  service  days,  season,  months, 
weeks,  people-at-one-time  (PAOT),  or 
similar  time  factors  that  may  apply; 

(2)  The  nature  of  the  authorized 
service  or  activity  (such  as  big  game 
hunting,  white  water  rafting,  or  fishing 
trips); 

(3)  The  resource  area  (such  as 
wilderness,  river,  or  administrative  unit) 
within  which  the  service  or  activity  is 
to  be  authorized;  and 

(4)  The  various  modes  of 
transportation  to  be  used  and  other 
factors  necessary  to  define  the  quality 
and  scope  of  the  activity. 

3.  Management  of  Priority  Use. 

a.  Establish  use  in  terms  of  service 
days.  Where  recreation  use  levels  are 
planned  and  managed  in  terms  of 
launches  and  people  per  launch,  camps 
and  people  per  camp,  or  trips  and 
people  per  trip,  specify  numbers  of 
launches,  campsites,  and/or  trips 
authorized  for  those  service  days. 

b.  When  a  permit  is  about  to  terminate 
and  the  holder  has  applied  for  renewal 
of  the  permit,  the  assignment  of  priority 
use  for  the  new  permit  shall  be  at  the 
discretion  of  the  authorized  officer  and 
shall  be  consistent  with  forest  land  and 
resource  management  plans.  Consider 
general  market  and  other  economic 
fluctuations,  availability  of  state  hunting 
licenses,  and  natural  phenomena  which 
may  have  adversely  affected  the  ability 
of  the  holder  to  utilize  the  authorized 
use  fully.  The  authorized  officer  may 
assign  priority  use  consistent  with  the 
level  of  use  utilized  effectively  under 
the  former  permit.  If  capacity  is 
available  and  environmental  analyses 
have  been  completed,  authorize  the 
amount  of  additional  use  that  has  been 
effectively  used  during  the  temporary 
use  period.  Base  the  amoimt  of  use 
recorded  in  the  new  permit  as  described 
in  the  preceding  paragraph  2b(2). 
Reduce  the  authorized  use  if  the  holder 
has  utilized  less  than  70  percent  of  the 
assigned  amoimt  in  each  of  three 
consecutive  years.  Make  no  reductions 
in  use  assignment  if  non-use  was 
approved  by  the  authorized  officer  in 
accordance  with  the  following 
paragraph  4. 

4.  Approved  Non-Use.  Prior  to 
allowing  the  holder  to  operate,  the 
authorized  officer  must  review  and 
approve  a  holder's  annual  proposed 
itinerary  and  requests  for  amendments 
to  an  operating  plan.  Any  deviations 
from  the  assigned  amount  of  use 
(referred  to  as  "approved  non-use") 
must  be  approved  by  the  authorized 
officer.  The  authorized  officer  must 
doc\iment  the  basis  for  approving  non- 
use  and  provide  a  copy  to  the  holder. 


The  holder  is  not  responsible  for  fee 
payment  on  approved  non-use. 
Non-use  may  be  approved: 

a.  To  protect  natural  resources,  to 
address  concerns  of  public  health  and 
safety,  or  to  prevent  confficts  with  other 
authorized  uses  of  National  Forest 
System  lands;  or 

b.  When  requested  by  a  holder  far 
enough  in  advance  to  allow  the 
authorized  officer  to  reassign  the 
approved  non-use  to  other  holders,  if 
appropriate. 

41. 53i— Reduction  of  Use  or  Service 
Days.  See  section  41.53h,  paragraph  3b, 
for  additional  direction  on  calculating 
reductions. 

1.  Amendments  to  or  revisions  of 
forest  land  and  resource  management 
plans  may  establish  a  level  of  outfitting 
and  guiding  that  could  result  in  a 
reduction  of  a  holder's  use  or  service 
days.  When  considering  renewal  of  the 
permit,  the  authorized  officer  has  three 
options: 

a.  Request  holder(s)  to  reduce  use 
voluntarily; 

b.  Proportionally  reduce  use  for 
holdera;  or 

c.  Reassign  the  amount  of  use  through 
solicitation  of  applications  by  issuing  a 
prospectus.  Limit  solicitation  to  current 
holders  who  are  assigned  priority  use. 
Base  assignment  of  use  on  services 
proposed  and  performance.  When 
reassigning  use  or  service  days,  consider 
the  holder's  performance,  experience 
and  knowledge  of  the  area,  financial 
capability,  performance  record,  retiim  to 
the  Govenunent,  economic  viability  of 
other  holdera,  and  other  appropriate 
factora. 

41.53)— Permit  Terms  and  Conditions. 

1.  For  new  applicants,  authorize  use 
for  periods  not  to  exceed  one  year.  For 
holdera  who  are  assigned  priority  use,  a 
period  of  up  to  five  yeare  may  be 
authorized.  To  the  extent  possible,  issue 
permits  with  a  length  coinciding  with 
time  periods  in  forest  land  and  resource 
management  plans,  as  appropriate. 

2.  For  applicants  who  have  a  limited 
record  or  no  record  of  performance,  a 
one-year  permit  subject  to  a  conditional 
one-year  renewal  may  be  issued  to 
provide  a  performance  evaluation 
period.  Renew  the  use  and  amend  the 
permit  term,  unless  the  permit  is 
revoked  after  the  firet  year  under  section 
41.53k,  paragraph  le(2). 

3.  Use  the  standard  mandatory  clauses 
for  outfitter  and  guide  service  as  defined 
in  section  52.  Include  standard  clauses 
from  section  53  as  appropriate. 

4.  Enter  the  total  nirniber  of  service 
days  in  each  use  category  on  the  permit. 
Specify  in  the  permit,  operating  plans, 
and  annual  itineraries  all  of  the  various 
modes  of  transportation  authorized. 


Show  amounts  and  class  of  use.  If 
applicable,  enter  the  number  of 
laimches  and  people  per  laimch,  camps 
and  people  per  camp,  or  trips  and 
people  per  trip  associated  with  the  use. 

5.  Require  an  annual  operating  plan 
for  the  period  of  the  permit  and 
approval  of  an  aiuiual  itinerary  as  a 
provision  of  the  permit. 

6.  Indicate  in  me  permit  the  amoimt 
of  livestock  used  for  transportation  of 
people  and  equipment  in  connection 
with  the  activity,  and  specify  if  the 
livestock  may  graze.  Do  not  issue  a 
separate  livestock  use  permit.  Include  a 
clause  that  requires  the  holder  to  record 
and  report  the  amount  of  livestock 
grazing  use  that  will  actually  occur  with 
the  outfitting  or  guiding  use.  Report 
livestock  grazing  use  in  the  Annual 
Grazing  Statistical  Report  (Report  FS- 
2200-j).  Do  not  report  occupancy  by 
animals  that  were  not  authorized  to 
graze. 

7.  Si>ecify  and  describe  proposed  use 
of  specific  assigned  sites  in  operating 
plans  and  aimual  itineraries. 

8.  Allow  holders  to  choose  one  of  two 
alternative  fee  systems  based  on  FSH 
2709.11,  section  37.21c  (option  A  or  B). 

9.  Require  holdera  to  provide  accurate 
information  through  an  actual  use  report 
within  30  days  of  the  close  of  the 
operating  season. 

10.  Require  holdera  to  maintain 
accounting  records  in  accordance  with 
generally  accepted  accounting 
principles  or  other  comprehensive  bases 
of  accounting,  to  make  those  records 
available  to  the  Forest  Service  for 
review,  and  to  retain  them  for  at  least 
five  yeare. 

11.  The  holder  may  be  required  to 
have  public  liability  insurance  under 
FSM  2713.32.  The  holder's  insurance 
must  name  the  United  States 
Govenunent  as  an  additional  insured. 

41.54k — Permit  Administration. 

1.  Performance  Review  and 
Evaluation.  Monitor  authorized 
operations  to  verify  compliance  with 
permit  terms  and  conditions  during  the 
season  of  use.  Assignment  of  priority 
use  depends  on  documentation  of 
satisfactory  performtmce.  More  frequent 
reviews  may  be  necessary  to  achieve 
compliance  with  the  permit  terms  and 
conditions.  Conduct  a  mid-season 
performance  review  and  evaluation  of 
the  holder's  operations.  See  FSM  2716.5 
for  additional  direction. 

a.  Performance  Standards.  Forest 
Supervisore  shall  develop  specific 
performance  standards  for  inclusion  in 
each  permit  and/or  operating  plan  in 
consultation  with  District  Rangera  and 
individual  holdera,  outfitter  and  guide 
licensing  agencies,  advisory  councils, 
and  other  State  and  Federal  land 


management  agencies.  At  a  minimum. 

Forest  Supervisore  shall  develop 
specific  standards  for  the  degree  of 
compliance  with  terms  of  the  permit 
and  operating  plans  and  itineraries, 
customer  satisfaction,  and  protection  of 
natural  resources. 

b.  Performance  Ratings.  Evaluate  the 
holder's  overall  performance  using  three 
performance  ratings:  Acceptable, 
Probationary,  and  Unacceptable.  Base 
these  ratings  on  the  specific 
performance  standards  included  in  the 
holder's  permit  and/or  operating  plan. 

c.  Mid-Season  Review  and  Evaluation. 
Conduct  a  mid-season  review  and 
evaluation  of  all  holdera.  Notify  the 
holder  in  writing  of  the  results  of  this 
mid-season  review  and  evaluation. 
Include: 

(1)  Any  deficiencies  or  items  of 
noncompliance;  and 

(2)  A  time  frame  for  remedying 
deficiencies  and  correcting 
noncompliance. 

d.  Second  Review  and  Evaluation. 
Conduct  a  second  review  and  evaluation 
at  the  end  of  each  operating  season  if 
the  mid-season  review  and  evaluation 
disclose  deficiencies  or  items  of 
noncompliance  that  would  substantiate 
a  rating  of  Unacceptable,  or  in  the  case 
of  holdera  assigned  priority  use,  a  rating 
of  Unacceptable  or  Protwtionary.  Notify 
the  holder  in  writing  of  the  results  of 
this  second  review  and  evaluation. 
Include: 

(1)  Any  deficiencies  or  items  of 
noncompliance  identified  at  mid-season 
and  not  remedied  or  corrected;  and 

(2)  Any  deficiencies  or  items  of 
noncompliance  identified  during  the 
second  review. 

e.  Annual  Ratings.  Rate  every  holder 
at  the  end  of  the  operating  season. 
Provide  the  holder  with  a  copy  of  the 
rating,  and  include  notification  of  the 
holder's  right  to  appeal. 

(1)  Holders  Assigned  Priority  Use. 

(a)  If  a  holder  receives  an  annual 
rating  of  Probationary  at  the  end  of  the 
permit  year,  reduce  the  term  of  the 
permit  to  no  more  than  one  additional 
year.  If  at  the  end  of  that  period  the 
holder  receives  an  aimual  rating  of 
Probationary  or  Unacceptable,  the 
authorized  officer  shall  not  renew  the 
permit  and  shall  allow  the  permit  to 
terminate.  If  at  the  end  of  the  additional 
year  the  holder  receives  an  annual 
rating  of  Acceptable,  the  holder  may 
again  be  assigned  priority  use,  and  the 
permit  is  subject  to  renewal  under 
section  41.53f,  paragraph  2f. 

(b)  If  a  holder  receives  an  aimual 
rating  of  Unacceptable,  the  permit  shall 
be  revoked.  In  the  case  of  a  permit  that 
is  about  to  expire,  it  shall  be  allowed  to 
terminate. 


(c)  Holdera  may  appeal  final  ratings  of 
Pn^tionary  and  Unacceptable  under 
applicable  Federal  regulations. 
Termination  of  a  permit  is  not  subject  to 
apoeal. 

(2)  Holders  Not  Assigned  Priority  Use. 

(a)  If  a  holder  receives  an  annual 
rating  of  Acceptable  at  the  end  of  the 
permit  year,  the  authorized  officer  may 
renew  the  permit  for  no  more  than  one 
additional  year.  If  at  the  end  of  that 
period  the  holder  receives  an  annual 
rating  of  Acceptable  then  the  holder 
may  be  eligible  for  assignment  of 
priority  use.  See  section  41.53g  for 
additional  direction  on  conversion  to 
priority  use. 

(b)  It  a  holder  receives  an  annual 
rating  of  Unacceptable,  the  permit  shall 
be  revoked  or  allowed  to  terminate. 

(c)  Holdera  may  appeal  an  annual 
rating  of  Unacceptable  under  applicable 
Federal  regulations.  Termination  of  a 
permit  is  not  subject  to  appeal. 

2.  Assignment  of  Use.  Do  not  approve 
requests  to  assign  all  or  part  of  the 
authorized  use  to  othera.  If  a  holder  is 
unable  or  unwilling  to  provide  the 
services  authorized  by  the  permit, 
revoke  the  permit  or  reduce  the 
authorized  use.  If  appropriate,  assign 
the  amount  of  use  to  othera  in 
accordance  with  section  41.53h. 

41.531 — Permits  for  Institutional  and 
Semi-Public  Outfitting  and  Guiding. 
Permits  may  be  issued  to  institutional 
and  semi-public  outfitting  and  guiding 
appUcants  consistent  with  forest  land 
and  resource  management  plan 
direction  for  commercial  use  and  group 
size.  Schedules  and  services  may 
fluctuate  from  season  to  season  or  year 
to  year.  Applicants  may  include  a 
variety  of  memberehip  or  limited- 
constituency  institutions,  such  as 
religious,  conservation,  youth,  fi^temal, 
service  club,  and  social  groups; 
educational  institutions,  such  as 
schools,  colleges  and  univereities;  and 
similar  common  interest  organizations 
and  associations.  This  category  may  also 
include  applicants  who  operate 
commercially  on  a  limited  or 
intermittent  basis  in  providing  service 
to  selected  customer  clientele  rather 
than  to  the  public  at  large.  Outfitting 
and  guiding  activities  conducted  by 
institutional  or  semi-public  groups  may 
be  authorized  regardless  of  whether  a 
fee  or  other  consideration  is  collected 
from  participants. 

1 .  Issue  permits  when  the  use  furthera 
the  public  interest  and  can  be 
accommodated  without  causing 
unacceptable  resource  impacts  or 
conflicts  with  other  authorized  usera. 
The  authorized  activities  must  be 
consistent  with  applicable  laws, 
regulations,  and  forest  land  and 
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resource  management  plans.  See  36  CFR 
Part  251.  Subpart  B.  for  additional 
requirements  on  when  a  permit  is 
required. 

2.  Ensure  that  applicants  demonstrate 
financial  and  technical  capability  to 
meet  the  terms  and  conditions  of  the 
permit. 

3.  Issue  a  temporary  permit.  Form  FS- 
2700-25,  Temporary  Special-Use 
Permit,  if  the  permit  period  is  for  one 
year  or  less,  such  as  for  a  single  trip.  See 
section  41.53e  for  direction  on 
incidental  use. 

4.  Do  not  assign  priority  use  to 
holders  of  permits  for  institutional  or 
semi-public  outfitting  and  guiding. 

5.  Require  an  operating  plan  for 
permits  issued  for  continuing 
intermittent  use.  An  operating  plan  may 
also  be  necessary  for  single-trip  permits 
to  ensure  public  safety  and  resource 
protection,  depending  on  the  nature  and 
scope  of  the  trip. 

6.  Document  performance  evaluation 
as  described  in  section  41.53k  is 
optional. 

7.  Determine  fees  and  fee  waivers 
based  on  chapter  30  of  this  Handbook. 

[FR  Doc.  95-14361  Filed  6-9-95;  8:45  ami 
MLLMO  COOC  341»-11-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 


p.D.  000595E] 

Marine  Mammals 

AQENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACnON:  Issuance  of  scientific  research 

permit  no.  959  (P418A). 

SUMMARY:  Notice  is  hereby  given  that 
Mason  T.  Weinrich,  Cetacean  Research 
Unit.  Gloucester.  MA  01930.  has  been 
issued  a  permit  to  take  humpback 
whales  (Megaptera  novaeangliae],  fin 
whales  (Balaenoptera  physalus),  right 
whales  {Eubalaena  borealis],  and  sei 
whales  (Balaenoptera  glacialis)  for  the 
purpose  of  scientific  research. 
DATES:  Written  comments  or  requests  for 
a  public  hearing  must  be  received  on  or 
before  July  12. 1995. 
ADDRESSES:  The  permit  is  available  for 
review  by  interested  persons  in  the 
following  offices  by  appointment: 

Permits  Division.  Office  of  Protected 
Resources.  NMFS.  1315  East-West 
Highway,  Room  13130.  Silver  Spring. 
MD  20910  (301/713-2289); 


Director.  Northeast  Region.  NMFS, 
One  Blackburn  Drive,  Gloucester.  MA 
01930-2298.  (508/281-9150);  and 

Director.  Southeast  Region.  NMFS, 
9721.  Executive  Center  Drive.  St. 
Petersburg.  FL  33702-2432  (813/570- 
5312). 

FOR  FURTHER  INFORMATION  CONTACT: 
Kellie  Foster  (301/713-1401). 
SUPPLEMENTARY  INFORMATION:  On  March 
16,  1995.  notice  was  published  in  the 
Federal  Register  (60  FR  14270)  that  a 
permit  had  been  requested  by  the  above- 
named  individual.  The  requested  permit 
has  been  granted  under  the  authority  of 
the  Marine  Mammal  Protection  Act  of 
1972.  as  amended  (16  U.S.C.  1361  et 
seq.),  the  provisions  of  §§  216.33(d)  and 
(e)  of  the  Regulations  Governing  the 
Taking  and  Importing  of  Marine 
Mammals  (50  CFR  part  216).  the 
Endangered  Species  Act  of  1973  (ESA). 
as  amended  (16  U.S.C.  1531  et  seq.),  and 
the  provisions  of  §  222.25  of  the 
Regulations  Governing  the  Taking. 
Importing,  and  Exporting  of  Endangered 
Species  (50  CFR  part  222). 

The  permit  authorized  the  holder  to 
take  400  humpback  whales  (Megapfera 
novaeangliae),  250  fin  whales 
(Balaenoptera  physalus),  50  right 
whales  (Eubalaena  borealis),  and  50  sei 
whales  (Balaenoptera  borealis)  per  year 
for  5  years  for  the  purpose  of  photo- 
identification  and  behavioral  studies. 

Issuance  of  this  permit,  as  required  by 
the  ESA,  was  based  on  a  finding  that 
such  permit:  (1)  Was  applied  for  in  good 
faith:  (2)  wrill  not  operate  to  the 
disadvantage  of  the  endangered  species 
that  is  the  subject  of  this  permit;  and  (3) 
is  consistent  with  the  purposes  and 
policies  set  forth  in  section  2  of  the 
ESA. 

Dated:  lune  6, 1995. 
Ann  D.  Teiftush, 

Chief.  Permits  6-  Documentation  Division, 
Office  of  Protected  Resources.  National 
Marine  Fisheries  Service. 
[FR  Doc.  95-14354  Filed  6-9-95;  8:45  am] 
BILUNQ  COOE  9S10-a-F 


Leader  and  two  each  by  the  Senate 
Majority  and  Minority  Leaders.  The 
Commission  will  remain  in  effect  for 
two  years  from  the  date  of  its  first 
meeting. 

Time  and  Date:  2K)0  P.M..  June  20. 1995. 

Place:  S-116.  Ck)mmittee  on  Foreign 
Relations  Hearing  Room.  The  Capitol. 

Status:  Open. 

Agenda:  Overview  of  classification  and 
declassification  policies;  speakers  from  the 
National  Archives  and  Records 
Administration  and  the  Congressional 
Research  Service. 

Contact  Person  for  More  Information:  Eric 
Biel.  Staff  Director,  Conmiission  on 
Protecting  and  Reducing  Government 
SeoBcy.  (202)  857-0002;  FAX:  (202  457- 
0128. 
Eric  Biel. 

Staff  Director,  Commission  on  Protecting  and 
Reducing  Government  Secrecy. 
(FR  Doc  95-14307  Filed  6-9-95;  8:45  am] 
BaUNQCOOE  aa20-ER-M 


COMMISSION  ON  PROTECTING  AND 
REDUaNG  GOVERNMENT  SECRECY 

Notice  of  Meeting 

This  notice  announces  the  third  in  a 
series  of  monthly  meetings  of  the 
Conmiission  on  Protecting  and 
Reducing  Government  Secrecy. 
Pursuant  to  Title  IX  of  Pub.  Law  103- 
236.  dated  April  30,  1994.  the 
Commission  consists  of  twelve 
members,  four  appointed  by  the 
President,  two  each  by  the  Speaker  of 
the  House  and  the  House  Minority 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for  Certain 
Cotton,  Wool  and  Man-Made  Fiber 
Textile  Products  Produced  or 
Manufactured  in  Indonesia 

June  6, 1995. 

AQENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

action:  Issuing  a  directive  to  the 

Commissioner  of  Customs  reducing 

limits. 


EFFECTIVE  DATE:  Jime  8. 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janet  Heinzen,  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce. 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-6704.  For  information  on 
embargoes  and  quota  re-openings,  call 

(202) 482-3715. 
SUPPLEMENTARY  INFORMATION: 
Authority:  Executive  Order  11651  of  March 

3, 1972,  as  amended;  section  204  of  the 

Agricultural  Act  of  1956,  as  amended  (7 

U.S.C  1854). 
The  current  limits  for  certain 

categories  are  being  reduced  for 

carryforward  used  during  the  July  1. 

1994  through  December  31.  1994  period. 
A  description  of  the  textile  and 

apparel  categories  in  terms  of  HTS 

niunbers  is  available  in  the 

CORRELATION:  Textile  and  Apparel 

Categories  with  the  Harmonized  Tariff 


Schedule  of  the  United  States  (see 
Federal  Register  notice  59  FR  65531. 
published  on  December  20, 1994).  Also 
see  60  FR  17325,  published  on  April  5, 
1995. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  Uruguay  Round 
Agreements  Act  and  the  Uruguay  Round 
Agreement  on  (Textiles  and  Clothing,  but 
are  designed  to  assist  only  in  the 
implementation  of  certain  of  their 
provisions. 
Rita  D.  Hayw, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Comniittee  for  the  Implementation  of  Textile 
Agreements 

June  6,  1995. 

Conunissioner  of  Customs. 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner.  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  March  30. 1995,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  im[>orts  of  certain  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile  products, 
produced  or  manufactured  in  Indonesia  and 
exported  during  the  twelve-month  p>eriod 
which  began  on  January  1, 1995  and  extends 
through  December  31, 1995. 

Effective  on  June  8. 1995,  you  are  directed 
to  amend  the  directive  dated  March  30, 1995 
to  reduce  the  limits  for  the  following 
categories,  as  provided  under  the  Uruguay 
Round  Agreements  Act  and  the  Uruguay 
Round  Agreement  on  Textiles  and  Clothing: 


Category 

Adjusted  twelve-month 
li(T«t< 

Levels  in  Group  1 

336/636  

341   „ 

351/651  

433  

476,316  rt07en. 
682,095  dozen. 
368.577  dozen. 
9.480  dozen. 

^  Ttie  limits  have  not  been  adjusted  to  ac- 
count for  any  Imports  exported  after  December 
31.  1994. 

The  Comminee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely. 
Rita  D.  Hayes. 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 
(FR  Doc.95-14296  Filed  6-9-95;  8:45  am] 
BM.LMQ  COOE  3610-OR-F 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

Notice  Concerning  the  Idaho  Training 
Range 

The  Air  Force  has  determined  that  it 
will  no  longer  pursue  the  Idaho 
Training  Range  as  proposed  by  the  State 
of  Idaho.  Accordingly,  the  Air  Force  has 
terminated  work  on  its  environmental 
impact  statement  (EIS)  for  the  Idaho 
Training  Range.  The  EIS  was  being 
prepared  to  consider  the  State  of  Idaho's 
proposal  for  a  state-owned  tactical 
training  range  to  be  used  by  the  Air 
Force  and  the  Air  National  Guard 

The  Air  Force  has  committed  to 
working  with  the  State,  the  Department 
of  Interior,  the  Shoshone-Paiute  Tribes 
and  others  to  try  to  identify  other 
tactical  training  opportunities  in  Idaho. 
There  are  no  proposals  at  this  time. 
Should  a  new,  mutually  agreeable 
proposal  be  developed,  it  would  be 
announced  and  the  Air  Force  would 
begin  a  comprehensive  environmental 
analysis  of  it  in  accordance  with  the 
National  Environmental  Policy  Act. 
Paasy  J.  Conner, 

Air  Force  Federal  Register  Liaison  Officer. 
[FR  Doc.  95-14454  Filed  6-9-95;  8:45  am] 
BILUNQ  COOe  M10-01-P 


Department  of  ttie  Navy 

Naval  Research  Advisory  Committee; 
Closed  Meetings 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  App.  2),  notice  is  hereby  given 
that  the  Naval  Research  Advisory 
Committee  Special  Study  Panel  to 
Review  the  Etepartment  of  the  Navy 
Science  and  Technology  Program  will 
meet  on  June  19  and  20,  and  August  14 
and  15, 1995.  The  meeting  on  June  19 
will  be  held  at  the  Pentagon,  Arlington, 
Virginia;  the  meeting  on  June  20  will  be 
held  at  the  Office  of  Naval  Research,  800 
North  Quincy  Street,  Arlington, 
Virginia.  The  meeting  on  August  14  and 
15  will  be  held  at  the  Pentagon, 
Arlington,  Virginia.  The  meeting  will 
commence  at  9  a.m.  and  terminate  at  5 
p.m.  on  June  19;  commence  at  9  a.m. 
and  terminate  at  3  p.m.  on  June  20;  and 
commence  at  9  a.m.  and  terminate  at  4 
p.m.  on  August  14  and  15, 1995.  All 
sessions  of  the  meetings  will  be  closed 
to  the  public. 

The  purpose  of  the  meetings  is  to 
provide  an  assessment  of  the 
Department  of  the  Navy  Science  and 
Technology  Program,  make 
recommendations  on  how  to  best 
posture  the  Department  to  be  a  world 


class  customer  of  science  and 
technology  innovation,  and  determine 
whether  the  Department's  execution 
philosophy  and  management  structure 
allow  for  the  most  effective  utilization 
of  innovation.  The  agenda  will  include 
brie^gs  and  discussions  on 
perspectives  from  internal  IDepartment 
of  the  Navy  sources,  as  well  as  the  Joint 
Chiefs  of  Staff,  the  Office  of  the 
Secretary  of  Defense,  the  Department  of 
the  Air  Force,  the  Department  of  the 
Army,  tmd  the  Advanced  Research 
Projects  Agency.  These  briefings  and 
discussions  will  involve  sensitive 
Department  of  Defense  information. 
Premature  public  disclosure  of  this 
information  would  be  likely  to 
significantly  frustrate  proposed  agency ' 
action.  The  information  involved  is 
specifically  authorized  under  criteria 
established  by  Executive  order  to  be 
vidthheld  from  the  pubUc  if  the  agency 
determines  it  to  be  in  their  best  interest. 
The  sensitive  matters  to  be  discussed 
are  so  inextricably  intertwined  as  to 
preclude  opening  any  portion  of  the 
meetings.  Accordingly,  the  Secretary  of 
the  Navy  has  determined  in  writing  that 
the  public  interest  requires  that  all 
sessions  of  the  meetings  be  closed  to  the 
public  because  they  will  be  concerned 
with  matters  listed  in  section 
552b(c)(9)(B)  of  title  5.  United  States 
Code. 

This  Notice  is  being  published  late 
because  of  administrative  delays  which 
constitute  an  exceptional  circimistance, 
not  allowing  Notice  to  be  pubUshed  in 
the  Federal  Register  at  least  15  days 
before  the  date  of  the  meeting. 

For  further  information  concerning 
these  meetings  contact:  Ms.  Diane 
Mason-Muir.  Office  of  Naval  Research, 
Naval  Research  Advisory  Committee. 
800  North  Quincy  Street,  Arlington.  VA 
22217-5660.  Telephone  Number:  (703) 
696-6769?^ 

Dated:  June  6. 1995. 
L.  R.  McNees. 

LCDR,  JAGC,  USN  Federal  Register  Liaison 
Officer. 

[FR  Doc.  95-14332  Filed  6-9-95;  8:45  am) 
HUMG  COOE  3810-FF-P 


DEPARTMENT  OF  ENERGY 

Financial  Assistance  Award;  Intent  to 
Award  Cooperative  Agreement  To 
Rorfda  State  University 

agency:  Department  of  Energy  (DOE). 
ACTION:  Notice  of  intent. 

summary:  The  Department  of  Energy 
announces  that  pursuant  to  10  CFR 
600.6(a)(5).  it  is  making  a  discretionary 
financial  assistance  award  based  on  the 
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criteria  set  fc»th  at  10  CFR  600.7(b)(2Ki) 
(A)  and  (B)  to  Florida  State  University 
(I="SU).  and  FSU's  Institute  for  Central 
and  Eastern  European  Cooperative 
Environmental  Research  (ICEECER), 
both  located  in  Tallahassee.  Florida, 
under  Cooperative  Agreement  Number 
DE-FC01-95EW55101.  The  DOE 
intends  to  make  a  noncompetitive 
financial  assistance  award.  The 
purposes  of  the  proposed  cooperative 
agreement  are  to  continue  FSU's  work 
in  environmental  research  technology 
and  development,  which  the  DOE  has 
funded  for  the  previous  five  years,  and 
to  establish  an  identification  and 
evaluation  program  of  innovative 
environmental  technologies  on  an 
international  scale.  This  five-year  effort 
will  have  a  total  estimated  cost  of 
$9,373,600. 

DATES:  Any  comments  or  inquiries 
should  be  submitted  by  June  26. 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Please  write  the  U.S.  Department  of 
Energy.  Office  of  Placement  and 
Administration,  ATTN:  Jeffrey  R. 
Dulberg,  HR-561.22,  1000 
Independence  Avenue  SW., 
Washington,  DC  20585. 
SUPPLEMENTARY  INFORMATION:  The 
proposed  cooperative  agreemont  will 
provide  funding  to  FSU  to  continue  its 
previous  work  focusing  on  both 
domestic  U.S.  and  international 
environmental  technology  research  and 
development  and  to  estabUsh  a 
comprehensive  program  of 
identification  and  evaluation  of 
innovative  technologies.  This  program 
will  encompass  those  technologies  that 
are  either  currently  being  utilized  in 
remediation  efiorts  conducted  by,  or  in 
development  by,  the  DOE,  other  Federal 
agencies.  State  agencies,  and  private 
organizations.  This  program  will  also 
assist  in  the  identification  and 
evaluation  of  innovative  technologies 
for  environmental  cleanup,  which  are 
under  development  by  foreign 
scientists.  ICEECER  will  conduct  and 
participate  in  international  symposia, 
conferences,  workshops,  and  other 
meetings,  which  will  serve  as  vehicles 
for  identifying  and  evaluating  these 
iimovative  environmental  restoration 
technologies.  The  term  of  the  project  is 
planned  to  be  five  (5)  years, 
commencing  on  June  30,  1995.  and 
ending  on  June  29.  2000.  The  activity  to 
be  funded  is  necessary  to  the 
satisfactory  completion  of,  or  is  a 
continuation  or  renewal  of,  an  activity 
presently  being  funded  by  the  DOE,  and 
for  which  competition  for  support 
would  have  a  significant  adverse  effiect 
on  continuity  or  completion  of  the 
activity.  Without  continuance  of  these 


worker  safety  studies  funded  by  the 
IXK  and  which  are  still  ongoing  in 
Hungary,  Poland,  and  throu^out  the 
former  Soviet  Union,  the  Government's 
investment  to  date  would,  in  effect,  be 
wasted,  since  the  technologies  being 
investigated  are  not  yet  mature  enough 
for  full  scale  implementation  at  U.S. 
cleanup  sites.  The  activity  is  being 
conducted  by  the  applicant  using  its 
own  resources.  FSU  has  invested  its 
own  resources  in  performing 
interdisciplinary  research  aimed  at 
understanding  and  mitigating  the  effects 
that  environmental  pollutants  have  on 
human  health  and  ecological  systems. 
FSU  has  also  invested  its  own  resources 
in  establishing  critical  links  with 
academic  institutions  and  private 
organizations  in  Central  and  Eastern 
Europe  in  the  environmental  technology 
field.  By  accelerating  and  significantly 
expanding  FSU's  current  efforts. 
Departmental  funding  would  enhance 
the  public  benefits  to  be  derived.  The 
DOE  knows  of  no  other  entity  which  is 
conducting  or  is  planning  to  conduct 
such  an  activity. 

Based  on  the  evaluation  of  relevance 
to  the  accomplishment  of  a  public 
purpose,  it  is  determined  that  the 
proposal  represents  a  beneficial  method 
and  approach:  to.  continue  developing 
and  testing  advanced  environmental 
technologies  that  could  result  in 
significant  cost  reductions  and 
increased  worker  safety  for  cleanup 
projects  in  the  U.S.;  to  perform 
interdisciplinary  research  aimed  at 
understanding  and  mitigating  the  effects 
that  environmental  pollutants  have  on 
human  health  and  ecological  systems:  to 
heighten  public  awareness  concerning 
innovative  technologies  for  managing 
radioactive  wastes,  hazardous  wastes, 
and  mixed  wastes;  and,  to  identify  and 
evaluate  innovative  technologies  for  site 
characterization,  monitoring,  and 
restoration,  as  well  as  for  waste 
management  and  the  environmental 
consequences  of  energy  production. 

Issued  in  Washington,  DC.  on  )une  1. 1995. 
Richard  G.  Lewis, 

Contracting  Officer,  Office  of  Placement  and 
Administration. 

IFR  Doc.  95-14240  Filed  6-9-95;  8:45  am) 
BILUNG  CODE  64SO-01-P 


Secretary  of  Energy  Advisory  Board; 
Amended  Notice 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting;  ■ 
Amended. 

SUMMARY:  This  notice  first  appeared  on 
June  1.  1995  (60  FR  28599).  Pursuant  to 
the  provisions  of  the  Federal  Advisory 


Committee  Act  (Public  Law  92-463,  86 
Stat.  770),  notice  is  hereby  given  of  the 
following  advisory  committee  meeting: 

Name:  Secretary  of  Energy  Advisory  Board 
Date  and  Time:  Important  change  Tuesday, 

June  13, 1995.  1  pm-4:15  pm 
Place:  New  Location — ^National  Press  Club, 

Main  Lounge.  14th  and  F  Streets  NW., 

Washington.  DC  20045. 

FOR  FURTHER  INFORMATION  CONTACT: 
Peter  F.  Didisheim.  Executive  Director, 
1000  Independence  Avenue,  SW, 
Washington,  DC  20585,  (202)  58&-7092. 
SUPPLEMENTARY  INFORMATION:  Purpose  of 
the  Committee:  The  Secretary  of  Energy 
Advisory  Board  was  established  to«erve 
as  the  Secretary  of  Energy's  primary 
mechanism  for  long-range  planning  and 
analysis  of  major  issues  facing  the 
Department  of  Energy.  The  Board  will 
advise  the  Secretary  on  the  research, 
development,  energy  and  national 
defense  responsibilities,  activities,  and 
operations  of  the  Department  and 
provide  expert  guidance  in  these  areas 
to  the  Department. 

Tentative  Agenda 

1 :00  pm — Opening  Remarks 
1:15  pm — Task  Force  on  Strategic 

Energy  Research  and  Development — 

Final  Report  F*resentation 
1:45  pm — Discussion 
2:15  pm — Break 
2:30  pm — Overview  of  the  Strategic 

Alignment  of  the  Department  of 

Energy 
3:00  pm — Follow-On  Activities  of  the 

Task  Force  on  Alternative  Futures  for 

the  DOE  National  Labs 
3:30  pm — Discussion  of  Future  Board 

Activities 
4:00  pm — Public  Comment 
4:15  pm — Adjourn. 

A  final  agenda  will  be  available  at  the 
meeting. 

Public  Participation:  The  Chairman  of 
the  Board  is  empowered  to  conduct  the 
meeting  in  a  fashion  that  will,  in  the 
Chairman's  judgment,  facilitate  the 
orderly  conduct  of  business.  During  its 
meeting  in  Washington,  D.C.  the  Board 
welcomes  public  comment.  Members  of 
the  public  will  be  heard  in  the  order  in 
which  they  sign  up  at  the  beginning  of 
the  meeting.  "The  Board  will  make  every 
effort  to  hear  the  views  of  all  interested 
parties.  Written  comments  may  be 
submitted  to  Peter  F.  Didisheim, 
Executive  Director,  Secretary  of  Energy 
Advisory  Board,  AB-1,  1000 
Independence  Avenue,  SW, 
Washington,  DC  20585.  In  order  to 
insure  that  Board  members  have  the 
opportunity  to  review  written  comments 
prior  to  the  meeting,  comments  should 
be  received  by  Friday,  June  9, 1995. 

Minutes:  Minutes  and  a  transcript  of 
the  meeting  will  be  available  for  public 
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review  and  copying  approximately  30 
days  following  the  meeting  at  the 
Freedom  of  Information  Public  Reading 
Room,  lE-190  Forrestal  Building,  1000 
Independence  Avenue,  SW, 
Washington.  DC.  between  9:00  AM  and 
4:00  PM.  Monday  through  Friday  except 
Federal  holidays. 

Issued  at  Washington.  DC.  on  June  2. 1995. 
Radwl  M.  Samuel, 
Acting  Deputy  Advisory  Committee 
Management  Officer. 

(FR  Doc.  95-14239  Filed  6-9-95;  8:45  ami 
MLLMQ  COM  MSO-OI-P 


Environmental  Management  Site 
Specific  Advisory  Board,  Idaho 
National  Engineering  Lat>oratory 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463,  86  Stat.  770)  notice 
is  hereby  given  of  the  following 
Advisory  Committee  meeting: 
Environmental  Management  Site 
Specific  Advisory  Board  (EM  SSAB), 
Idaho  National  Engineering  Laboratory. 
DATES:  Tuesday,  June  20, 1995  from  8:00 
a.m.  Mountain  Standard  Time  (MST) 
imtil  6:00  pm  PST  and  Wednesday,  June 
21, 1995  from  8:00  a.m.  MST  vmtil  5:00 
p.m.  MST.  There  will  be  a  public 
comment  availability  session  Tuesday, 
June  20, 1995  from  5  to  6  p.m.  MST.  A 
board  member  tour  of  four  specific 
clean-up  sites  at  the  INEL  is  tentatively 
scheduled  for  Monday,  June  19, 1995 
fit}m  8  am  to  5  pm. 
ADDRESSES:  Shilo  Inn,  780  Lindsay 
Blvd.,  Idaho  Falls,  ID  83402,  (208)  523- 
1818. 

FOR  FURTHER  INFORMATION  CONTACT: 
Idaho  National  Engineering  Laboratory 
Information  1-800-708-2680  or  Marsha 
Hardy,  Jason  Associates  Corporation 
Staff  Support  1-208-522-1662. 
SUPPLEMENTARY  INFORMATION:  Purpose  of 
the  Committee:  The  Board  will  be 
developing  a  recommendation  on  the 
DOE-Owned  Spent  Nuclear  Fuel 
Strategic  Plan.  They  will  be  discussing 
and  potentially  making 
recommendations  on  projects  underway 
in  the  INEL's  Environmental  Restoration 
Program.  The  Board  will  also  select  and 
adopt  an  action  plan  identifying  their 
issues  of  study  over  the  next  year  and 
hear  presentations  on  spent  nuclear  fuel 
issues. 

Tentative  Agenda 

June  20, 1995 

7:30  a.m. — Sign-in  and  Registration 
8:00  a.m. — Miscellaneous  Business: 


Old  Business 

•  Deputy  Designated  Federal  Officer 
Report 

•  Chair  Report 
Member  Reports 
Standing  Committee  Reports 

•  Public  Communications 
9:30  am — Discussion  with  EM-HQ 
10:30  am — Break 

10:45  am — DOE-Owned  Spent  Nuclear 

Fuel  Strategic  Plan 
12:00  noon— Limch 
1:00  pm — Spent  Nuclear  Fuel 
4:00  pm — Discussion  with  DOE-ID 
5:00  pm — Public  Comment  Availability 
6:00  pm — Adjourn 

Wednesday,  Jime  21, 1995 

7:30  am — Sign-In  and  Registration 
8:00  am — ^Miscellaneous  Business 
8:30  am — Environmental  Restoration 
10:00  am — Break 
10:45  am — Environmental  Restoration  - 

continued 
12:00  noon — Limch 
1:00  pm — Action  Plan  Development 
3:00  pm — Break 
3:15  pm — Action  Plem  Development  - 

continued 
4:15  pm — Meeting  Evaluation 
5:00  pm — Adjourn 

A  final  agenda  will  be  available  at  the 
meeting. 

Public  Comment  Availability 

The  two-day  meeting  is  open  to  the 
public,  with  a  Public  Comment 
Availability  session  scheduled  for 
Tuesday,  June  20, 1995  from  5  p.m.  to 
6  p.m.  MST.  The  Board  vnW  be  available 
during  this  time  period  to  hear  verbal 
public  comments  or  to  review  any 
written  public  comments.  If  there  are  no 
members  of  th6  public  wishing  to 
comment  or  no  written  comments  to 
review,  the  board  will  continue  with  it's 
current  discussion.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  the  Idaiho  National  Engineering 
Laboratory  Information  line  or  Marsha 
Hardy,  Jason  Associates,  at  the 
addresses  or  telephone  numbers  listed 
above.  Requests  must  be  received  5  days 
prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the 
presentation  in  the  agenda.  The 
Designated  Federal  Official  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comment  will 
be  provided  a  maximum  of  5  minutes  to 
present  their  comments.  This  notice  is 
being  published  less  than  15  days  before 
the  date  of  the  meeting,  due  to 
programmatic  issues  that  had  to  be 
resolved  prior  to  publication. 


Minutes 

The  minutes  of  this  meeting  will  be 
available  for  public  review  and  copying 
at  the  Freedom  of  Information  Public 
Reading  Room,  lE-190,  Forrestal 
Building,  1000  Independence  Avenue, 
SW,  Washington,  DC  20585  between  9 
a.m.  and  4  p.m.,  Monday-Friday,  except 
Federal  holidays. 

Issued  at  Washington.  DC  on  June  7. 1995. 
Rachel  M.  Samuel, 
Acting  Deputy  Advisory  Committee 
Management  Officer. 

[FR  Doc  95-14345  Filed  6-9-95;  8:45  am) 
MLUNQ  cow  M60-01-P 


Environmental  Management  Site- 
Specific  Advisory  Board,  Monticello 
Site 

agency:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463,  86  Stat.  770)  notice 
is  hereby  given  of  the  following 
Advisory  Board  Committee  Meeting: 
Environmental  Management  Site- 
Specific  Advisory  Board,  Monticello 
Site 
Date  and  Time:  Tuesday,  June  20, 1995 

7  p.m. — 8:30  p.m. 
Ad(h«ss:  Monticello  City  Hall,  17  North 

1st  East.  Monticello.  Utah  84535. 
FOR  FURTHER  INFORMATION  CONTACT: 
Audrey  Berry,  Public  Affairs  Si>ecialist. 
Department  of  Energy,  Grand  Junction 
Projects  Office.  P.O.  Box  2567,  Grand 
Junction,  CO,  81502  (303)  248-7727. 
SUPPLEMENTARY  INFORMATION:  Purpose  of 
the  Board:  The  pujpose  of  the  Board  is 
to  advise  DOE  and  its  regulators  in  the 
areas  of  environmental  restoration, 
waste  management,  and  related 
activities. 

Tentative  Agenda 

The  Environmental  Management  Site- 
Specific  Advisory  Board,  Monticello 
Site,  wall  be  discussing  reports  from 
subcommittees  on  local  training  and 
hiring,  health  and  safety,  budget,  future 
land  use,  and  repository  design. 

Public  Participation 

The  meeting  is  open  to  the  public. 
Written  statements  may  be  filed  with 
the  Committee  either  before  or  after  the 
meeting.  Individuals  who  wish  to  make 
oral  statements  pertaining  to  agenda 
items  should  contact  Audrey  Berry's 
office  at  the  address  or  telephone 
nxmiber  listed  above.  Requests  must  be 
received  5  days  prior  to  the  meeting  and 
reasonable  provision  will  be  made  to 
include  the  presentation  in  the  agenda. 
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The  Designated  Federal  Official  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comment  will 
be  provided  a  maximum  of  5  minutes  to 
present  their  comments.  This  notice  is 
being  published  less  than  15  days  before 
the  date  of  the  meeting,  due  to 
programmatic  issues  that  had  to  be 
resolved  prior  to  publication. 

Minutes 

The  minutes  of  this  meeting  will  be 
available  for  public  review  and  copying 
at  the  Freedom  of  Information  Public 
Reading  Room.  lE-190.  Forrestal 
Building,  1000  Independence  Avenue, 
SW,  Washington.  DC  20585  between 
9:00  a.m.  and  4  p.m.,  Monday-Friday, 
except  Federal  holidays.  Minutes  will 
also  be  available  by  writing  to  Audrey 
Berry,  Department  of  Energy  Grand 
Junction  Projects  Office.  P.O.  Box  2567, 
Grand  Junction,  CO  81502,  or  by  calling 
her  at  (303)-248-7727. 

Issued  at  Washington.  DC  on  June  7, 1995 
Rachel  M.  Samuel, 
Acting  Deputy  Advisory  Committee 
Management  Officer. 
[FR  Doc.  95-14346  Filed  6-9-95;  8:45  am] 

BtLLMO  COOe  t4S»-01-P 


Environmental  Management  Site 
Specific  Advisory  Board,  Pantex  Plant 

AQENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  Meeting. 

SUMMARY:  Piusuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463,  86  Stat.  770)  notice 
is  hereby  given  of  the  following 
Advisory  Committee  meeting: 
Environmental  Management  Site 
Specific  Advisory  Board  (EM  SSAB), 
Pantex  Plant 

DATE  AND  TME:  Tuesday,  June  27,  1995: 
1:30  pm-6:00  pm 

ADDRESS:  Carson  County  Square  House 
Museum,  Panhandle,  Texas. 
FOR  FURTHER  INFORMATION  CONTACT:  Tom 
Williams,  Program  Manager, 
Department  of  Energy,  Amarillo  Area 
Office,  P.O.  Box  30030.  Amarillo,  TX 
79120  (806) 477-3121. 
SUPPLEMENTARY  INFORMATION:  Purpose  of 
the  Committee:  The  Pantex  Plant 
Citizens'  Advisory  Board  provides  input 
to  the  Department  of  Energy  on 
Environmental  Management  strategic 
decisions  that  impact  future  use,  risk 
management,  economic  development, 
and  budget  prioritization  activities. 

TmtatiTe  Agenda 

1:30  pm  Welcome — Agenda  Review — 
Introductions 


Co-Chairs'  Comments 
2:00  pm  Presentation 

Resource  Conservation  &  Recovery 
2:30  pm  Updates 

•  Occurrence  Reports — DOE 

•  Agreement  in  Principle 

•  March  fires  and  evaluation 

•  High  explosives  in  well — sewage 
treatment  plant 

•  Comments  on  Site  Development 
Plan  submittal 

4:00  pm — Subcommittee  Reports 

•  Budget  and  Finance 

•  Policy  and  Personnel 

•  Program  and  Training 

•  Community  Outreach 
5:00  pm — Task  Force  Reports 

•  Public  Participation/Public 
Information 

5:15  pm — Next  Meetings 
6:00  pm — Adjournment. 

Public  comment  will  be  taken 
periodically  throughout  the  meeting. 

Public  Participation 

The  meeting  is  open  to  the  public. 
Written  statements  may  be  filed  with 
the  Committee  either  before  or  after  the 
meeting.  Written  comments  will  be 
accepted  at  the  address  above  for  15 
days  after  the  date  of  the  meeting. 
Individuals  who  wish  to  make  oral 
statements  pertaining  to  agenda  items 
should  contact  Tom  Williams'  office  at 
the  address  or  telephone  number  listed 
above.  Requests  must  be  received  5  days 
prior  to  the  meeting  {md  reasonable 
provision  will  be  made  to  include  the 
presentation  in  the  agenda.  The 
Designated  Federal  Official  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comment  will 
be  provided  a  maximum  of  5  minutes  to 
present  their  comments. 

Minutes 

The  minutes  of  this  meeting  will  be 
available  for  public  review  and  copying 
at  the  Pantex  Public  Reading  Rooms 
located  at  the  Amarillo  College  Lynn 
Library  and  Learning  Center,  2201 
South  Washington,  Amarillo.  TX  phone 
(806)  371-5400.  Hours  of  operation  are 
from  7:45  am  to  10:00  pm.  Monday 
through  Thursday;  7:45  am  to  5  pm  on 
Friday:  8:30  am  to  12:00  noon  on 
Saturday;  and  2  pm  to  6  pm  on  Sunday, 
except  for  Federal  holidays. 
Additionally,  there  is  a  Public  Reading 
Room  located  at  the  Carson  County 
Public  Library,  401  Main  Street. 
Panhandle,  TX  phone  (806)  537-3742. 
Hours  of  operation  are  from  9  am  to  7 
pm  on  Monday;  9  am  to  5  pm,  Tuesday 
through  Friday;  and  closed  Saturday 
and  Sunday  as  well  as  Federal  Holidays. 
Minutes  will  also  be  available  by 


writing  or  calling  Tom  Williams  at  the 
address  or  telephone  number  listed 
above. 

Issued  at  Washington,  DC  on  June  7, 1995. 
Rachel  M.  Samuel, 
Acting  Deputy  Advisory  Committee 
Management  Officer. 

(FR  Doc.  95-14347  Filed  6-9-95;  8:45  am] 
BILUNO  CODE  MS0-01-P 


Federal  Energy  Regulatory 

Commission 

[Doclcet  No.  EL95-46-000,  et  al.] 

Laidlaw  Gas  Recovery  Systems,  Inc., 
et  al.;  Electric  Rate  and  Corporate 
Regulation  Filings 

June  2, 1995. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Laidlaw  Gas  Recovery  Systems,  Inc., 
Coyote  Canyon  Landfill  Gas  Power 
Plant 

[Docket  No.  EL95-46-000  and  QF88-389- 
001 1 

Take  notice  that  on  May  22, 1995, 
Laidlaw  Gas  Recovery  Systems,  Inc. 
(Laidlaw),  the  operator  and  an  owner  of 
the  Coyote  Canyon  Landfill  Gas  Power 
Plant  (Coyote  Canyon  or  FaciUty),  a 
small  power  production  qualifying 
facility  (QF),  filed  a  petition  for 
declaratory  order  and  request  for 
expedited  consideration.  The  Petitioner 
requests  that  the  Commission  issue  a 
declaratory  order  stating  that  the  use  of 
fossil  fuel  by  the  Coyote  Canyon 
Facility,  in  quantities  less  than  25 
percent  of  the  total  energy  input  of  the 
Facility  during  any  calendar  year,  is 
consistent  with  Coyote  Canyon's  status 
as  a  quahfying  facility  pursuant  to 
Commission  regulations  implementing 
Title  n  of  the  Public  Utility  Regulatory 
PoUcies  Act  of  1978  (PURPA),  16  USC 
796  (1978). 

Comment  date:  June  22,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Wisconsin  Power  &  Light  Company 

[Docket  No.  ER95-1036-O0O| 

Take  notice  that  on  May  11, 1995, 
Wisconsin  Power  &  Light  Company 
(WP&L)  tendered  for  filing  an  amended 
Wholesale  Power  Contract  dated 
February  20,  1995.  between  the  City  of 
Brodhead  and  WP&L.  WP&L  states  that 
this  amended  Wholesale  Power  Contract 
revises  the  previous  agreement  between 
the  two  parties  dated  December  10, 
1990.  and  designated  Rate  Schedule 
Number  83  by  the  Commission. 

The  parties  have  amended  the 
Wholesale  Power  Contract  to  add  an 
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additional  delivery  point.  Service  imder 
this  amended  Wholesale  Power  Contract 
will  be  in  accordance  with  standard 
WP&L  Rate  Schedule  W-3. 

WP&L  requests  that  an  effective  date 
concurrent  with  the  contract  effective 
date  be  assigned.  WP&L  states  that 
copies  of  the  amended  Wholesale  Power 
Contract  and  the  filing  have  been 
provided  to  the  City  of  Brodhead  and 
the  Public  Service  Commission  of 
Wisconsin. 

Comment  date:  June  16. 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Wisconsin  Power  &  Light  Company 

[Docket  No.  ER95-1037-OOOJ 

Take  notice  that  on  May  11, 1995, 
Wisconsin  Power  &  Light  Cqmpany 
(WP&L)  tendered  for  filing  a  Power 
Supply  Agreement  dated  February  9, 
1995,  between  the  Menominee  Indian 
Tribe  of  Wisconsin  and  WP&J..  This  is 
a  new  customer  and  the  Commission 
has  not  previously  assigned  a  Rate 
Schedule  to  this  customer. 

The  parties  have  executed  this  Power 
Supply  Agreement  in  conjunction  with 
the  initiation  of  service  to  the 
Menominee  Indian  Tribe.  Service  under 
this  Power  Supply  Agreement  will  be  in 
accordance  with  standard  WP&L  Rate 
Schedule  W-3. 

WP&K  requests  that  an  effective  date 
concurrent  with  the  contract  effective 
date  be  assigned.  WP&L  states  that 
copies  of  the  Power  Supply  Agreement 
and  the  filing  have  been  provided  to  the 
Menominee  Indian  Tribe  of  Wisconsin 
and  the  Public  Service  Commission  of 
Wisconsin. 

Comment  date:  June  16, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Florida  Power  &  Light  Company 

[Docket  No.  ER95-1055-000] 

Take  notice  that  on  May  16. 1995. 
Florida  Power  &  Light  Company  (FPL), 
tendered  for  filing  revised  Attachments 
A  for  the  Stanton  Transmission  Servie 
Agreement  between  Florida  Power  & 
Light  Company  (FPL)  and  the  Florida 
Municipal  Power  Agency  (FMPA),  the 
Tri-City  Transmission  Service 
Agreement  between  FPL  and  FMPA, 
and  the  Restated  and  Revised 
Transmission  Service  Agreement 
between  FPL  and  FMPA.  FPL  requests 
that  the  changes  be  permitted  to  become 
effective  on  May  1. 1995.  FPL  states  that 
this  filing  is  in  accordance  with  Section 
35  of  the  Commission's  Regulations. 

Comment  date:  June  15, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


5.  Public  Service  Company  of 
Oklahoma,  Southwestern  Electric 
Power  Company,  and  West  Texas 
Utilities  Company 

(Docket  No.  ER95-1076-000] 

Take  notice  that  on  May  19. 1995, 
Public  Service  Company  of  Oklahoma 
(PSO),  Southwestern  Electric  Power 
Company  (SWEPCO)  and  West  Texas 
Utilities  Company  (WTU),  tendered  for 
filing  certain  non-rate  revisions  to  their 
respective  Coordination  Sales  Taii% 
(CST-1  Tariffe).  To  the  expanded  and 
new  provisions  clarify  certain  matters 
imder  the  Commission-approved  CST-1 
Tariffis. 

PSO,  SWEPCO  and  WTU  have  asked 
for  expedited  consideration  and  waiver 
of  the  Commission's  notice 
requirements  to  the  extent  necessary  to 
permit  an  effective  date  of  May  22. 
1995.  Copies  of  this  filing  were  served 
on  the  Public  Utility  Commission  of 
Texas,  the  Oklahoma  Corporation 
Commission,  the  Arkansas  Public 
Service  Commission,  the  Louisiana 
Public  Service  Commission  and  the 
customers  for  whom  PSO.  SWEPCO  and 
WTU,  respectively  have  filed  service 
agreements. 

Comment  date:  June  16, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Citizens  Utilities  Company 

(Docket  No.  ES95-34-000i 

Take  notice  that  on  June  2, 1995, 
Citizens  Utilities  Company  filed  an 
application  under  section  204  of  the 
Federal  Power  Act  requesting  an  order 
authorizing  the  issuance,  from  time  to 
time,  of  up  to  31  million  shares  of 
Common  Stock  Series  A  and  13  million 
shares  of  Common  Stock  Series  B  as 
stock  dividends  on  shares  of  its 
outstanding  Common  Stock,  during  a 
two-year  period  ending  July  1, 1997. 

7.  Chicago  Energy  Exchange  of  Chicago, 
Inc. 

[Docket  No8.  ER90-225-0201 

Take  notice  that  on  May  18, 1995. 
Chicago  Energy  Exchange  of  Chicago, 
Inc.  (Energy  Exchange),  filed  certain 
information  as  required  by  the 
Commission's  April  19, 1990,  order  in 
Docket  No.  ER9O-225-000.  Copies  of 
Energy  Exchange's  informational  filing 
are  on  file  with  the  Commission  and  are 
available  for  public  inspection. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E.. 
Washington.  IX]  20426,  in  accordance 


with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lola  D.  Caafadl, 
Secretary. 

[FR  Doc.  95-14258  Filed  6-9-95;  8:45  am] 
BiLUNQ  cooc  cnr-oi-P 

[Docket  No.  ER95-10eO-000,  et  al.] 

Louisville  Gas  &  Electric  Company,  et 
al.;  Electric  Rate  and  Corporate 
Regulation  Rilngs 

June  5,  1995. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Louisville  Gas  and  Electric  Company 

[Docket  No.  ER95-1 020-000} 

Take  notice  that  on  May  22.  1995, 
Louisville  Gas  and  Electric  Company, 
tendered  for  filing  a  copy  of  a  service 
agreement  lietween  Louisville  Gas  and 
Electric  Company  and  ENRON  Power 
Marketing,  Inc.  under  Rate  GSS. 

Comment  date:  June  19, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Jersey  Central  Power  &  Light 
Qunpany,  Metropolitan  Edison 
Company,  Pennsylvania  Electric 
Con^Mmy 

(Docket  No.  ER95-1063-000I 

Take  notice  that  on  May  18, 1995, 
GPU  Service  Corporation  (GPU),  on 
behalf  of  Jersey  Central  Power  &  Light 
Company,  Metropolitan  Edison 
Company  and  Pennsylvania  Electric 
Company  (jointly  referred  to  as  the  GPU 
Operating  Companies),  filed  an 
executed  Service  Agreement  between 
GPU  and  Stand  Energy  Corporation, 
dated  May  15, 1995.  This  Service 
Agreement  specifies  that  Stand  Energy 
Corporation  has  agreed  to  the  rates, 
terms  and  conditions  of  the  GPU 
Operating  Companies'  Operating 
Capacity  and/or  Energy  Sales  Tariff 
(Sales  Tariff)  designated  as  FERC 
Electric  Tariff,  Original  Volume  No.  1. 
The  Sales  Tariff  was  accepted  by  the 
Commission  by  letter  order  issued  on 
February  10, 1995  in  Jersey  Central 
Power  6"  Ligf\t  Co.,  Metropolitan  Edison 
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Co.  and  Pennsyhraiua  Electric  Co., 
Docket  No.  ER95-276-000  and  allows 
GPU  and  Stand  Energy  Corporation  to 
enter  into  separately  scheduled 
transactions  under  which  the  GPU 
Operating  Companies  will  make 
available  for  sale,  surplus  operating 
capacity  and/or  energy  at  negotiated 
rates  that  are  no  higher  than  the  GPU 
Operating  Companies'  cost  of  service. 

GPU  requests  a  waiver  of  the 
Commission's  notice  requirements  for 
good  cause  shown  and  an  effective  date 
of  May  15. 1995  for  the  Service 
Agreement. 

GPU  has  served  copies  of  the  filing  on 
regulatory  agencies  in  New  Jersey  and 
Pennsylvania. 

Comment  date:  June  19.  1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  feney  Central  Power  ft  Light 
Ctunpany,  Metropolitan  Edison 
Company,  and  Pennsylvania  Electric 
Company 

(Docket  No.  ER95-1064-0O0I 

Take  notice  that  on  May  18. 1995, 
GPU  Service  Corporation  (GPU),  on 
behalf  of  Jersey  Central  Power  &  Light 
Company,  Metropolitan  Edison 
Company  and  Pennsylvania  Electric 
Company  (jointly  referred  to  as  the  GPU 
Operating  Companies),  filed  an 
executed  Service  Agreement  between 
GPU  and  Rainbow  Energy  Marketing 
Corporation,  dated  May  15, 1995.  This 
Service  Agreement  specifies  that 
Rainbow  Energy  Marketing  Corporation 
has  agreed  to  the  rates,  terms  and 
conditions  of  the  GPU  Operating 
Companies'  Operating  Capacity  and/or 
Energy  Sales  Tariff  (Sales  Tariff) 
designated  as  FERC  Electric  Tariff, 
Original  Volume  No.  1.  The  Sales  Tariff 
was  accepted  by  the  Commission  by 
letter  order  issued  on  February  10, 1995 
in  Jersey  Central  Power  &■  Light  Co., 
^Metropolitan  Edison  Co.,  and 
Pennsylvania  Electric  Co.,  Docket  No. 
ER95-2  76-000  and  allows  GPU  and 
"Rainbow  Energy  Marketing  Corporation 
to  eater  into  separately  scheduled 
transactions  under  which  the  GPU 
0{>erating  Companies  will  make 
available  for  sale,  surplus  operating 
capacity  and/or  energy  at  negotiated 
rates  that  are  no  higher  than  the  GPU 
Operating  Companies'  cost  of  service. 

GPU  requests  a  waiver  of  the 
Conunission's  notice  requirements  for 
good  cause  shown  and  an  effective  date 
of  May  9,  1995  for  the  Service 
Agreement. 

GPU  has  served  copies  of  the  filing  on 
regulatory  agencies  in  New  Jersey  and 
Pennsylvania. 


Comment  date:  Jtine  19,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Wisconsin  Public  Senrice 
Corporation 

IDockat  No.  ER95-1066-OO0i 

Take  notice  that  on  May  18, 1995, 
Wisconsin  Public  Service  Corporation 
tendered  for  filing  a  contribution  in  aid 
of  construction  agreement  with 
Wisconsin  Power  and  Light  Company  to 
recover  the  costs  of  work  required  to 
connect  a  Wisconsin  Public  Service 
Corporation  transmission  line  to  a  new 
Wisconsin  Power  and  Light  line  to  a 
new  subsution.  WPSC  respectfully 
requests  that  this  agreement  be  accepted 
for  filing  and  made  effective  60  days 
after  the  filing  date  to  allow  the  billing 
of  the  work. 

Comment  date:  June  19, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Niagara  Mohawk  Power  Corporation 

(Docket  No.  ER95-107O-O0OI 

Take  notice  that  on  May  19, 1995, 
Niagara  Mohawk  Power  Corporation 
(Niagara  Mohawk),  tendered  for  filing 
an  agreement  between  Niagara  Mohawk 
and  Rainbow  Energy  Marketing 
Corporation  (REM)  dated  May  18, 1995, 
providing  for  certain  transmission 
services  to  REM. 

Copies  of  this  filing  were  served  upon 
REM  and  the  New  York  State  Public 
Service  Commission. 

Comment  date:  Jiuie  19, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Northern  States  Power  Company 
(Minnesota  Company) 

(Docket  No.  ER95-1071-OO0J 

Take  notice  that  on  May  19, 1995, 
Northern  States  Power  Company 
(Miimesota)  (NSP)  tendered  for  filing  a 
Distribution  Facilities  Agreement 
between  NSP  and  the  City  of  Arlington 
(Qty).  NSP  presently  provides  firm 
power  service  to  the  City  pursuant  to  a 
Firm  Power  Service  Resale  Agreement 
dated  August  2,  1983.  The  Commission 
has  assigned  Rate  Schedule  No.  421  to 
previously  filed  agreements  between 
NSP  and  City.  The  Distribution 
Facilities  Agreement  will  replace  the 
distribution  substation  service  fwrtion 
of  the  Firm  Power  Service  Resale 
Agreement  and  sets  forth  the  terms  and 
conditions  and  rates  for  service  to  City 
for  the  period  July  1, 1995  to  December 
31, 1999. 

Since  distribution  facilities  are  the 
subject  matter  of  this  Agreement,  NSP 
requests  the  Commission  waive 
jurisdiction.  However,  in  the  event  the 


Commission  determines  the  Agreement 
is  subject  to  its  jurisdiction,  NSP 
requests  the  Distribution  Facilities 
Agreement  be  accepted  for  filing 
effiective  July  1, 1995,  and  requests 
waiver  of  the  Commission's  notice 
requirements  in  order  for  the 
Distribution  Facilities  Agreement  to  be 
accepted  for  filing  on  the  date 
requested. 

Comment  date:  Jtine  19, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Northern  States  Power  Company 
(Minnesota  Company) 

(Docket  No.  ER9S-1072-0001 

Take  notice  that  on  May  19, 1995, 
Northern  States  Power  Company 
(Minnesota)(NSP),  tendered  for  filing  a 
Distribution  Facilities  Agreement 
between  NSP  and  the  City  of  Arlington 
(Qty).  NSP  presently  provides  firm 
power  service  to  the  Qty  purauant  to  a 
Firm  Power  Service  Resale  Agreement 
dated  August  19,  1983.  The  Commission 
has  assigned  Rate  Schedule  No.  433  to 
previously  filed  agreements  between 
NSP  and  City.  The  Distribution 
Facilities  A^eement  will  replace  the 
distribution  substation  service  portion 
of  the  Firm  Power  Service  Resale 
Agreement,  and  sets  forth  the  terms  and 
conditions  and  rates  for  service  to  City 
for  the  period  July  1, 1995  to  E)ecember 
31. 1999. 

Since  distribution  facilities  are  the 
subject  matter  of  this  Agreement  NSP 
requests  the  Commission  waive 
jurisdiction.  However,  in  the  event  the 
Conunission  determines  the  Agreement 
is  subject  to  its  jurisdiction,  NSP 
requests  the  Distribution  Facilities 
Agreement  be  accepted  for  filing 
effective  July  1, 1995,  and  requests 
waiver  of  the  Conunission's  notice 
requirements  in  order  for  the 
Distribution  Facilities  Agreement  to  be 
accepted  for  filing  on  the  date 
requested. 

Comment  date:  June  19,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Northern  States  Power  Company 
(Minnesota  Company) 

(Docket  No.  ER95-1073-0001 

Take  notice  that  on  May  19, 1995, 
Northern  States  Power  Company 
(Minnesota)  (NSP),  tendered  for  fiUng  a 
Distribution  Facilities  Agreement 
between  NSP  and  the  Qty  of  Brownton 
(Qty).  NSP  presently  provides  firm 
power  service  to  the  City  pursuant  to  a 
Firm  Power  Service  Resale  Agreement 
dated  August  19, 1983.  The  Commission 
has  assigned  Rate  Schedule  No.  422  to 
previously  filed  agreements  between 
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NSP  and  City.  The  Distribution 
Facilities  Agreement  will  replace  the 
distribution  substation  service  portion 
of  the  Firm  Power  Service  Resale 
Agreement,  and  sets  forth  the  terms  and 
conditions  and  rates  for  service  to  Qty 
for  the  period  July  1, 1995  to  December 
31. 1999. 

Since  distribution  facilities  are  the 
subject  matter  of  this  Agreement,  NSP 
requests  the  Commission  waive 
jiurisdiction.  However,  in  the  event  the 
Commission  determines  the  Agreement 
is  subject  to  its  jurisdiction,  NSP 
requests  the  Distribution  Facilities 
A^eement  be  accepted  for  filing 
effective  July  1, 1995,  and  requests 
waiver  of  the  Commission's  notice 
requirements  in  order  for  the 
Distribution  Facilities  Agreement  to  be 
accepted  for  filing  on  the  date 
requested. 

Comment  date:  June  19, 1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Jersey  Central  Power  &  Light, 
Company,  Metropolitan  EdisOn  "^ 
Company,  and  Pennsylvania  Electric 
Company 

(Docket  No.  ER95-1079-000) 

Take  notice  that  on  May  22, 1995, 
GPU  Service  Corporation  (GPU),  on 
behalf  of  Jersey  Central  Power  &  Light 
Company,  Metropolitan  Edison 
Company  and  Pennsylvania  Electric 
Company  (jointly  referred  to  as  the 
"GPU  Operating  Companies"),  filed  an 
executed  Service  Agreement  between 
GPU  and  Heartland  Energy  Services 
Inc..  dated  May  17, 1995.  This  Service 
Agreement  specifies  that  Stand  Energy 
Corporation  has  agreed  to  the  rates, 
terms  and  conditions  of  the  GPU 
Operating  Companies'  Operating 
Capacity  and/or  Energy  Sales  Tariff 
("Sales  TarifT')  designated  as  FERC 
Electric  Tariff,  Original  Voliune  No.  1. 
The  Sales  Tariff  was  accepted  by  the 
Conunission  by  letter  order  issued  on 
February  10, 1995  in  Jersey  Central 
Power  &■  Light  Co.,  Metropolitan  Edison 
Co.  and  Pennsylvania  Electric  Co., 
Docket  No.  ER95-276-O00  and  allows 
GPU  and  Heartland  Energy  Services  Inc. 
to  enter  into  separately  scheduled 
transactions  under  which  the  GPU 
Operating  Comp)anies  will  make 
available  for  sale,  surplus  operating 
capacity  and/or  energy  at  negotiated 
rates  that  are  no  higher  than  the  GPU 
Operating  Companies'  cost  of  service. 

GPU  requests  a  vraiver  of  the 
Commission's  notice  requirements  for 
good  cause  shown  and  an  effective  date 
of  May  17, 1995,  for  the  Service 
Agreement. 


GPU  has  served  copies  of  the  filing  on 
regulatory  agencies  in  New  Jersey  and 
Pennsylvania. 

Cbnunent  date:  June  19. 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Acme  POSDEF  Partners,  Lf . 

(Docket  No.  QF85-31 1-003) 

On  May  25. 1995.  Acme  POSDEF 
Partners.  L.P.  (Applicant),  c/o  James  B. 
Vasile.  Esquire.  1330  Connecticut 
Avenue  NW.,  Washington,  D.C.  20036. 
submitted  for  filing  an  apphcation  for 
recertification  of  a  facility  as  a 
qualifying  cogeneration  facility 
pursuant  to  Section  292.205(b)  of  the 
Commission's  Regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

According  to  Applicant,  the  topping- 
cycle  cogeneration  facility  is  located  in 
Stockton.  California.  The  Commission 
previously  certified  the  facility  as  a 
qualifying  cogeneration  faciUty  in 
Cogeneration  National  Corporation,  38 
FERC  162,259  (1987)  and  recertified  the 
facility  in  Acme  POSDEF  Partners.  LP., 
63  FERC  163,127  (1993).  The  instant 
request  for  recertification  is  due  to  a 
change  in  ownership  of  the  facility. 

Comment  date:  Thirty  days  after  the 
date  of  publication  of  this  notice  in  the 
Federal  Register,  in  accordance  with 
Standard  Paragraph  E  at  the  end  of  this 
notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protests  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street  NE., 
Washington,  DC  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Casheli, 
Secretaiy. 

(PR  Doc.  95-14259  Filed  6-»-95;  8:45  am) 
aaxMO  cooe  stit-oi-p 


[Proieet  Nos.  11534-000.  et  aL] 

Hydioelectric  Applications  [Red  Rhrar 
Water  Commission,  et  al.];  Notica  of 
Appllcattons 

Take  notice  that  the  following 
hydroelectric  applications  have  been 
filed  with  the  Commission  and  are 
available  for  public  inspection: 

1  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.  11534-000. 

c.  Date  Filed:  May  2. 1995. 

d.  Applicant:  Red  River  Water 
Commission. 

e.  Name  of  Project:  Red  River  Lock 
and  Dam  No.  1  Hydro  Project. 

f.  Location:  On  the  Red  River,  in 
Catahoula  Parish,  near  Dunlap, 
Louisiana. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C  791(a).  825(r). 

h.  Applicant  Contact:  Mr.  Ben  M. 
Littlepage.  701  Highway  1  Bypass.  P.O. 
Box  776,  Natchitoches.  LA  71458.  (318) 
352—7446. 

i.  FERC  Contact:  Ed  Lee  (202)  219- 
2809. 

j.  Comment  Date:  July  24. 1995. 

k.  Description  of  Project:  The 
proposed  project  would  utiUze  the  U.S. 
Army  Corps  of  Engineers'  Red  River 
Lock  and  Dam  No.  1  and  consists  of  the 
following  new  fadhties:  (1)  a 
powerhouse  containing  two  12.5-MW 
generating  units  for  a  total  installed 
capacity  of  25  MW;  (2)  a  proposed 
tailrace;  (3)  a  34.5-kV  or  equivalent 
transmission  line;  and  (4)  appurtenant 
facilities.  The  average  annual  generation 
would  be  100  GWh.  The  applicant 
estimates  that  the  cost  of  the  studies 
under  the  terms  of  the  permit  would  be 
$400,000.  All  power  generated  would  be 
sold  to  a  local  utility  company.  The 
project  lock  and  dam  is  owned  by  the 
U.S.  Army  Corps  of  Engineere,  Lower 
Mississippi  Valley  Office,  P.O.  80. 
Vicksburg,  MS  39180. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5.  A7, 
A9.  AlO,  B,  C,  and  D2. 

2  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.  11535-000. 

c.  Date  Filed:  May  2, 1995. 

d.  Applicant:  Red  River  Water 
Commission. 

e.  Name  of  Project:  Red  River  Lock 
and  Dam  No.  2  Hydro  Project. 

f.  Location:  On  the  Red  River,  in 
Rapides  Parish,  near  Ruby,  Louisiana. 

g.  Fi7ed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)  825(r). 

h.  Applicant  Contact:  Mr.  Ben  M. 
Littlepage,  701  Highway  1  Bypass,  P.O. 
Box  776,  Natchitoches,  LA  71458.  (318) 
352-7446. 
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i.  FERC  Contact:  Ed  Lee  (202)  219- 
2809. 

j.  Comment  Date:  July  24. 1995. 

k.  Description  of  Project:  The 
proposed  project  would  utilize  the  U.S. 
Anny  Corps  of  Engineers'  Red  River 
Lock  and  Dam  No.  2  and  consists  of  the 
following  new  facilities:  (1)  a 
powerhouse  containing  three  10.5-MW 
generating  units  for  a  total  installed 
capacity  of  31.5  MW;  (2)  a  new  tailrace; 
(3)  a  34.5-kV  or  equivalent  transmission 
line;  and  (4)  appurtenant  facilities.  The 
average  annual  generation  would  be  131 
CWh.  The  applicant  estimates  that  the 
cost  of  the  studies  under  the  terms  of 
the  permit  would  be  $400,000.  All 
power  generated  would  be  sold  to  a 
local  utility  company.  The  project  lock 
and  dam  is  owned  by  the  U.S.  Army 
Corps  of  Engineers.  Lower  Mississippi 
Valley  Office.  P.O.  80,  Vicksburg,  MS 
39180. 

I.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7. 
A9.  AlO,  B.  C.  and  D2. 

3  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.  1153&-000. 

c.  Date  Filed:  May  2.  1995. 

d.  Applicant:  Red  River  Water 
Conmiission. 

e.  Name  of  Project:  Red  River  Lock 
and  EJam  No.  3  Hydro  Project. 

f.  Location:  On  the  Red  River,  in 
Natchitoches  Parish,  near  Colfax, 
Louisiana. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  §§  791(a)  825(r). 

h.  Applicant  Contact:  Mr.  Ben  M. 
Littlepage,  701  Highway  1  Bypass,  P.O. 
Box  776.  Natchitoches,  LA  71458,  (318) 
352-7446. 

i.  FERC  Contact.  Ed  Lee  (202)  219- 
2809. 

j.  Comment  Date:  July  24, 1995. 

k.  Description  of  Project  The 
proposed  project  would  utilize  the  U.S. 
Army  Corps  of  Engineers'  Red  River 
Lock  and  I>am  No.  3  and  consists  of  the 
following  new  facilities:  (1)  a 
powerhouse  containing  three  20.5-MW 
generating  units  for  a  total  installed 
capacity  of  61.5  MW;  (2)  a  new  tailrace; 
(3)  a  34.5-kV  or  equivalent  transmission 
line;  and  (4)  appurtenant  facilities.  The 
average  annual  generation  would  be  224 
GWh.  The  applicant  estimates  that  the 
cost  of  the  studies  under  the  terms  of 
the  permit  would  be  $400,000.  All 
power  generated  would  be  sold  to  a 
local  utihty  company.  The  project  lock 
and  dam  is  owned  by  the  U.S.  Army 
Corps  of  Engineers,  L,ower  Mississippi 
Valley  Office,  P.O.  80,  Vicksburg,  MS 
39186. 

L  This  notice  also  consists  of  the 
fcrflowing  standard  pwagraphs;  AS,  A7, 
A9.  AlO,  B,  C,  and  D2. 


4  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.  11537-000. 

c.  Date  Filed:  May  2. 1995. 

d.  Applicant  Red  River  Water 
Commission. 

e.  Name  of  Project:  Red  River  Lock 
and  Dam  No.  4  Hydro  Project. 

f.  Location:  On  the  Red  River,  in  Red 
River  Parish,  near  Lake  End,  Louisiana. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  §§  791(a>^25(r). 

h.  Applicant  Contact:  Mr.  Ben  M. 
Littlepage,  701  Highway  1  Bypass,  P.O. 
Box  776,  Natchitoches,  LA  71458,  (318) 
352-7446. 

i.  FERC  Contact:  Ed  Lee  (202)  219- 
2809. 

j.  Comment  Date:  July  24, 1995. 

k.  Description  of  Project:  The 
proposed  project  would  utilize  the  U.S. 
Army  Corps  of  Engineers'  Red  River 
Lock  and  Dam  No.  4  and  consists  of  the 
following  new  facilities:  (1)  A 
powerhouse  containing  three  11— MW 
generating  units  for  a  total  installed 
capacity  of  33  MW;  (2)  a  new  tailrace; 
(3)  a  34.5-kV  or  equivalent  transmission 
line;  and  (4)  appurtenant  facilities.  The 
average  aimual  generation  would  be  152 
GWh.  The  applicant  estimates  that  the 
cost  of  the  studies  under  the  terms  of 
the  permit  would  be  $400,000.  All 
power  generated  would  be  sold  to  a 
local  utility  company.  The  project  lock 
and  dam  is  owned  by  the  U.S.  Army 
Corps  of  Engineers,  Lower  Mississippi 
Valley  Office,  P.O.  80.  Vicksburg,  MS 
39180. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7, 
A9,  AlO.  B,  C,  and  D2. 

5  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.  11538-000. 

c.  Date  Filed:  May  2. 1995. 

d.  Applicant:  Red  River  Water 
Commission. 

e.  Name  of  Project:  Red  River  Lock 
and  Dam  No.  5  Hydro  Project. 

f.  Location:  On  the  Red  River,  in 
Caddo  Parish,  near  Caspiana.  Louisiana. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  §S  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Ben  M. 
Littlepage,  701  Highway  1  Bypass,  P.O. 
Box  776,  Natchitoches,  LA  71458,  (318) 
352-7446. 

i.  FERC  Contact:  Ed  Lee  (202)  219- 
2809. 

j.  Comment  Date:  July  24, 1995. 

k.  Description  of  Project:  The 
proposed  project  would  utiUze  the  U.S. 
Army  Corps  of  Engineers'  Red  River 
Lock  and  Dara  No.  5  and  consists  of  the 
following  new  focilities:  (1)  A 
powerhouse  containing  three  13.5-MW 
geaersting  units  for  a  total  installed 


capacity  of  40.5  MW;  (2)  a  new  tailrace; 
(3)  a  13.2-kV  or  equivalent  transmission 
line;  and  (4)  appurtenant  facilities.  The 
average  annual  generation  would  be  174 
GWh.  The  applicant  estimates  that  the 
cost  of  the  studies  under  the  terms  of 
the  permit  would  be  $400,000.  All 
power  generated  would  be  sold  to  a 
local  utility  company.  The  project  lock 
and  dam  is  owned  by  the  U.S.  Army. 
Corps  of  Engineers,  Lower  Mississippi 
Valley  Office,  P.O.  80.  Vicksburg,  MS 
39180. 

L  This  notice  also  consists  of  the 
following  standard  p>aragraphs:  A5,  A7, 
A9.  AlO,  B,  C.  and  D2. 

6  a.  Type  of  Application:  Application 
to  Amend  Article  404. 

b.  Project  No.  9985-021. 

c.  Date  Filed:  March  31, 1995. 

d.  Applicant:  Rivers  Electric 
Company,  Inc. 

e.  Name  of  Project:  Mill  Pond  Project. 

f.  Location:  Catskill  Creek,  Greene 
County.  New  York. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Charles  R. 
Pepe,  Rivers  Electric  Company,  Inc.,  Old 
Quarry  Road.  P.O.  Box  707,  Alpine,  NJ 
07620,  (201)  768-4040. 

i.  FERC  Contact:  Patti  Pakkala,  (202) 
219-0025. 

j.  Comment  Date:  July  7, 1995. 

k.  Description  of  Project:  Rivers 
Electric  Company,  Inc,  licensee  for  the 
Mill  Pond  Project,  requests  approval  of 
an  amendment  application  to  change 
the  location  of  the  recreation  facilities 
required  by  Article  404  of  the  project 
license.  The  amendment  request 
proposes  to  relocate  project-related 
recreation  facilities  to  leased  lands 
outside  the  boimdary  of  the  Mill  Pond 
Project.  The  licensee  proposes  this 
change  given  extensive  safety  concerns 
at  the  previously  proposed  location. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl, 
andD2. 

7  a.  Type  of  Application:  Transfer  of 
License. 

b.  Project  No.  2973-073. 

c.  Date  Filed:  May  8, 1995. 

d.  Applicant:  Island  Park  Hydro  L.L.C. 

e.  Name  of  Project:  Island  Park 
Hydroelectric. 

f.  Location:  Henrys  Fork,  Snake  River, 
Fremont  County,  Idaho,  near  Ashton. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  §§  791(a)-825(r). 

h.  Applicant  Contact:  Joe  D.  Davis, 
President,  L.B.  Industries,  Inc.,  Member, 
Island  Park  Hydro  LLC.  P.O.  Box  2797, 
Boise,  ID  83701,  (208)  345-7515. 

i.  FERC  Contact:  Mark  Hooper,  (202) 
219-2680. 

j.  Comment  Date:  July  10, 1995. 


Federal  Register  /  Vol.  60,  No.  112  /  Monday,  June  12,  1995  /  Notices 


30853 


k.  Description  of  Transfer:  Applicant 
wishes  to  transfer  its  license  back  to  Fall 
River  Rural  Electric  Cooperative,  Inc. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl, 
andD2. 

8  a.  Type  of  Application:  Approval  to 
Reclassify  11.5  Acres  Along  Lake 
Marion. 

b.  Project  No.  199-093. 

c.  Date  Filed:  April  20. 1995. 

d.  Applicant:  South  Carolina  Public 
Service  Authority. 

e.  Name  of  Project:  Santee-Cooper 
Hydroelectric  Project. 

f.  Location:  Orangeburg,  Berkeley,  and 
Clarendon  Counties,  South  Carolina. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-«25(r). 

h.  Applicant  Contact:  Mr.  G.  Denton 
Lindsay,  Jr.,  Santee  Cooper,  One 
Riverwood  Drive,  P.O.  Box  2946101, 
Moncks  Comer.  SC  29461-2901,  (803) 
761-4075. 

i.  FERC  Contact:  Jean  Potvin,  (202) 
219-0022. 

j.  Comment  Date:  July  15. 1995. 

k.  Description  of  Project:  Licensee 
proposes  reclassifying  11.5  acres  along 
Lake  Marion  in  Orangeburg  County  in 
the  vicinity  of  Rocks  Landing  and  Rocks 
Pond  Campground  from  Future  Public 
Vacation  Recreational  to  Residential 
Marginal. 

I.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl, 
andD2. 

9  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.  11532-000. 

c.  Date  filed:  May  1,  1995. 

d.  Applicant:  Engineering  Company, 
Inc. 

e.  Name  of  Project:  L&D  25. 

f.  Location:  On  the  Mississippi  River 
in  Calhoun  County.  Illinois  near 
Winfield,  Missouri. 

g.  Fi7ed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  §§791(a)-825(r). 

h.  Applicant  Contact:  Richard  A. 
Volkin,  354  Turnpike  Street,  Canton, 
MA  02021.  (617)  821-4338. 

i.  FERC  Contact:  Charles  T.  Raabe 
(202)219-2811. 

j.  Comment  Date:  July  28. 1995. 

k.  Description  of  Project:  The 
proposed  project  would  utilize  the 
existing  U.S.  Army  Corps  of  Engineers' 
Lock  and  Dam  25  and  would  consist  of: 
(1)  An  inlet  channel;  (2)  a  powerhouse 
containing  four  generating  units  having 
a  total  installed  capacity  of  50,000-kW; 
(3)  a  tailrace  channel;  and  (4) 
appiulenant  facilities. 

Applicant  estimates  that  the  cost  of 
the  studies  under  the  terms  of  the 
permit  would  be  $200,000  and  that  the 
average  annual  generation  would  be 
246,000,000-kWh. 


1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7. 
A9,  AlO,  B,  C,  and  D2. 

10  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.  11533-000. 

c.  Date  filed:  May  1, 1995. 

d.  Applicant:  Engineering  Company, 
Inc. 

e.  Name  of  Project:  IAD  24. 

f.  Location:  On  the  Mississippi  River 
in  Calhoun  County,  Illinois  near 
Clarksville,  Missouri. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  §§791(a)-825(r). 

h.  Applicant  Contact:  Richard  A. 
Volkin,  354  Turnpike  Street,  Canton, 
MA  02021,  (617)  821-4338. 

i.  FERC  Contact:  Charles  T.  Raabe 
(202)  219-2811. 

j.  Comment  Date:  July  28, 1995. 

k.  Description  of  Project:  The 
proposed  project  would  utiUze  the 
existing  U.S.  Army  Corps  of  Engineers' 
Lock  and  Dam  24  and  would  consist  of: 
(1)  An  inlet  chaimel;  (2)  a  powerhouse 
containing  four  generating  units  having 
a  total  installed  capacity  of  50,000-kW; 
and  (3)  appurtenant  facilities. 

Applicant  estimates  that  the  cost  of 
the  studies  imder  the  terms  of  the 
permit  would  be  $250,000  and  that  the 
average  annual  generation  would  be 
245,000,000-kWh. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7, 
A9.  AlO,  B,  C,  and  D2. 

11a.  Type  of  Application:  Siurender 
of  License. 

b.  Project  No.  4669-030. 

c.  Date  Filed:  May  19, 1995. 

d.  Applicant:  Rancho  Riata  Hydro 
Partners,  Inc. 

e.  Name  of  Project:  Rancho  Riata. 

f.  Location:  On  Bishop  Creek,  Inyo 
County,  California,  near  Bishop. 

g.  Fj7ed  Pursuant  to:  Federal  Power 
Act.  §§791(a}-«25(r). 

h.  Applicant  Contact:  Mr.  Joseph  M. 
Keating,  Rancho  Riata  Hydro  Partners, 
Inc.,  847  Pacific  Street,  Placerville,  CA 
95667,  (916)  622-9013. 

i.  FERC  Contact:  Mark  Hooper,  (202) 
219-2680. 

j.  Comment  Date;  July  17, 1995. 

k.  Description  of  Application: 
Applicant  wishes  to  surrender  its 
license  for  economic  reasons.  No 
construction  has  occurred. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl, 
andD2. 

.12  a.  Type  of  Application:  Surrender 
of  Exemption. 

b.  Project  No.  6633-007. 

c.  Date  Filed:  May  18, 1995. 

d.  Applicant:  Hiunboldt  State 
University. 


e.  Name  of  Project:  Davis  Creek. 

f.  Location:  On  Davis  Creek, 
Humboldt  County.  California,  near 
Maple  Creek. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  §§  791(a)825(r). 

h.  Applicant  Contact:  Eileen  A. 
Lorimer,  Project  Manager,  EA 
Engineering,  Science,  and  Technology, 
3468  Mt.  Diablo  Boulevard.  Suite  B- 
100.  Lafayette.  CA  94549.  (510)  283- 
7077. 

i.  FERC  Contact:  Mark  Hooper.  (202) 
219-2680. 

j.  Comment  Date:  July  17, 1995. 

k.  Description  of  Application:  The 
project  consists  of:  (1)  A  3-foot-high,  25- 
foot-long  diversion  structure;  (2)  a  10- 
inch-diameter,  3,700-foot-long  conduit/ 
penstock  system;  (3)  a  powerhouse  with 
a  100  Kw  generator,  operating  under  a 
520-foot  head;  (4)  a  4,200-foot-long,  12 
Kv  transmission  line;  and  (5)  a  tailrace 
to  Davis  Creek. 

Applicant  wishes  to  surrender  the 
exemption  for  economic  reasons. 

1.  Tnis  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl. 
andD2. 

13  a.  Type  of  Application:  Major 
License. 

b.  Project  No.  11175-002. 

c.  Date  filed:  January  3.  1995. 

d.  Applicant:  Crown  Hydro  Company. 

e.  Name  of  Project:  Crown  Mill. 

f.  Location:  On  the  Mississippi  River, 
in  the  city  of  Minneapolis,  Hennepin 
County,  Minnesota. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  §§  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Greg  Olsen 
Crown  Hydro  Company,  5416  Tenth 
Avenue  South  MinneapoUs,  MN  55417, 
(612) 822-2212. 

i.  FERC  Contact:  Charles  T.  Raabe 
(202)219-2811. 

j.  Deadline  Date:  August  3.  1995. 

k.  Status  of  Environmental  Analysis: 
The  application  is  not  ready  for 
environmental  analysis  at  this  time — see 
attached  paragraph  D7. 

1.  Description  of  Project:  The  proposed 
project  would  utilize  the  existing  U.S. 
Army  Corps  of  Engineers'  Upper  St. 
Anthony  Falls  dam  and  reservoir  and 
would  consist  of:  (1)  A  reconstructed 
upper  canal  and  intake  tunnel;  (2)  a 
proposed  powerhouse  room,  to  be 
constructed  on  the  lower  level  of  Crown 
Mill,  containing  two  hydropower  units 
with  a  total  capacity  of  3,400-kW;  (3)  an 
existing  tailrace  timnel  and  a 
reconstructed  tailrace  canal;  (4)  a 
proposed  underground  transmission 
line;  and  (5)  appurtenant  facilities. 

The  estimated  annual  energy 
production  would  be  16.650  MWh. 
Project  power  would  be  sold  to 
Northern  States  Power  Company. 
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m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A2,  A9. 
Bl,andD7. 

n.  Available  Locations  of  Application: 
A  copy  of  the  application,  as  amended 
and  supplemented,  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
941  North  Capitol  Street,  N.E.  Room 
3104,  Washington,  D.C.  20426,  or  by 
calhng  (202)  208-1371.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  Crown  Hydro  Company, 
5416  Tenth  Avenue  South,  Miimeapolis. 
MN  55417. 

14  a.  Type  of  Application:  New  Major 
License. 

b.  Project  No.  198&-007. 

c  Date  Filed:  March  5, 1985. 

d.  Applicant:  Pacific  Gas  *  Electric 
Company. 

e.  Name  of  Project:  Haas- Kings  River 
Project. 

f.  Location:  On  the  North  Fork  of  the 
Kings  River  and  its  tributaries,  within 
the  Sierra  National  Forest,  in  Fresno 
County,  California. 

g.  Filed  pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Shan 
Bhattacharya,  Manager,  Hydro 
Generation,  Pacific  Gas  A  Electric 
Company,  201  Mission  Street,  Room 
1012,  P.O.  Box  770000,  PlOA.  San 
Francisco,  CA  94177. 

i.  FERC  Contact:  Frankie  Green  (202) 
501-7704. 

j.  Deadline  Date:  See  standard 
paragraph  DlO. 

k.  Status  of  Environmental  Analysis: 
This  application  has  been  accepted  for 
filing  and  is  ready  for  environmental 
analysis  at  this  time. 

1.  Description  of  Project:  The  existing 
Haas-Kings  River  Project  consists  of  two 
developments  on  the-North  Fork  of  the 
Kings  River  near  the  towns  of 
Centerville,  Fresno,  and  Sanger:  the 
Haas  Development  and  the  Kings  River 
Development.  Courtright  Lake  and  Lake 
Wishon  are  reservoirs  for  the  project, 
and  the  Helms  Pvunped  Storage  Project 
(FERC  No.  2735)  cycles  water  between 
them.  Water  from  the  Haas  Development 
passes  through  the  Balch  project  (FERC 
No.  175)  before  entering  the  Kings  River 
Development. 

Haas  Development 

The  Haas  Development  consists  of:  (1) 
The  Courtright  Dam,  a  315-foot-high, 
862-foot-long  rock-fill  concrete- faced 
dam  consisting  of  (a)  a  4-foot-high 
reinforced  concrete  parapet  wall,  (b) 
imgated  spillway  300-foot-wide  and  8- 
foot-deep,  (c)  outlet  works  with  a  tunnel 
through  the  left  abutment,  a  submerged 
intake  tower  and  discharge  controls,  and 


(d)  a  right  abutment  with  an  intake- 
discharge  structure  and  txumel;  (2)  the 
Wishon  Dam.  a  260-foot-high,  3,330- 
foot-long  dumped  rock-fill  concrete- 
faced  dam  consisting  of  (a)  a  4-foot-high 
reinforced  concrete  parapet  wall,  (b) 
four  small  auxiliary  concrete  gravity 
dams  with  a  total  length  of  238  feet  and 
a  maximum  height  of  24  feet,  (c)  a  285- 
foot-long,  15-foot-deep  gated  spillway, 
(d)  six  radial  gates,  each  40-foot-wide  by 
11.5-foot-high,  (e)  outlet  works  (Haas 
timnel)  with  a  bifurcation  that 
discharges  into  the  North  Fork  Kings 
River,  and  (f)  an  intake-discharge 
structiue  and  tunnel;  (3)  an  unlined 
6.19-mile-long.  13-foot-high  by  13-foot- 
wide  Haas  tunnel  consisting  of  (a)  a 
submerged  tiinnel  intake  tower  15-feet 
by  15-feet  and  (b)  a  differential  type 
surge  tank;  (4)  a  welded  steel  4,560-foot- 
long  Haas  penstock,  varying  in  diameter 
fitjm  96  inches  to  77.5  inches  and 
branching  into  two  penstocks  upstream 
of  the  powerhouse,  which  further  taper 
from  52  inches  to  42  inches;  (5)  Haas 
powerhouse,  500  feet  underground  and 
56  feet  by  173  feet  in  plan  containing 
two  generators  with  a  total  rating  of 
140,000  Kw;  (6)  a  1,936-foot-long  by 
17.5-foot-high  by  15-foot-wide  tailrace 
tuimel  connecting  Haas  powerhouse 
with  Balch  diversion  reservoir;  (7)  two 
impoimdments  with  a  gross  storage 
capacity  of  123,286  acre-feet  (AF)  and 
128.606  AF  for  Courtright  Dam  and 
Wishon  Dam.  respectively;  and  (8) 
appiulenant  facilities. 

Kings  River  Development 

The  Kings  River  Development 
consists  of:  (1)  A  14-foot-wide,  3.9-mile- 
long.  horseshoe-shaped  unlined  tunnel 
connecting  the  Bedch  afterbay  reservoir 
with  the  Kings  River  penstock  and 
consisting  of  (a)  two  sections  1.7  and  1.8 
miles  long,  (b)  0.4-mile  long  Dinkey 
Creek  Siphon,  108  to  98  inch  diameter 
steel  pipe,  and  (c)  a  simple  vertical 
siu^e  t£uik;  (2)  a  108- inch  to  90-inch 
diameter,  1,810-foot-long  welded  steel 
penstock;  (3)  a  102-foot  by  55-foot 
powerhouse  containing  one  generator 
with  a  total  rating  of  49,000  Kw;  (4)  a 
510-foot-long,  20-foot-wide  bottom, 
trapezoidal-shaped  open  channel 
tailrace  with  l-'/i  to  1  minimum  side 
slopes  and  a  minimum  depth  of  10  feet, 
connecting  the  Kings  River  powerhouse 
with  the  Pine  Flat  reservoir;  and  (5) 
appurtenant  facilities. 

m.  Purpose  of  Project:  Project  power 
would  be  utilized  by  the  applicant  for 
sale  to  its  customers. 

n.  This  notice  also  consists  of  the 
following  standard  paragraph(s):  A4  and 
DlO. 

o.  Available  Location  of  Application: 
A  copy  of  the  application,  as  amended 


and  supplemented,  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Pubfic  Reference  and 
Files  Maintenance  Branch,  located  at 
941  North  Capitol  Street,  N.E.,  Room 
3104.  Washington.  D.C.  20426.  or  by 
calling  (202)  208-1371.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  Pacific  Gas  &  Electric 
Company,  201  Mission  Street,  San 
Francisco.  CA  94106.  or  by  calling  Tom 
Jereb  at  (415)  973-9320. 

Standard  Paragraphs 

A2.  Development  Application — Any 
qualified  applicant  desiring  to  file  a 
competing  application  must  submit  to 
the  Commission,  on  or  before  the 
specified  deadline  date  for  the 
particular  appUcation,  a  competing 
development  application,  or  a  notice  of 
intent  to  file  such  an  appUcation. 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  development  application  no 
later  than  1 20  days  after  the  specified 
deadline  date  for  the  particular 
appUcation.  AppUcations  for 
preliminary  permits  will  not  be 
accepted  in  response  to  this  notice. 

A4.  Development  AppUcation — 
PubUc  notice  of  the  fiUng  of  the  initial 
development  application,  which  has 
already  been  given.  estabUshed  the  due 
date  for  filing  competing  appUcations  or 
notices  of  intent.  Under  the 
Commission's  regulations,  any 
competing  development  application 
must  be  filed  in  response  to  and  in 
compliance  with  pubUc  notice  of  the 
initial  development  appUcation.  No 
competing  applications  or  notices  of 
intent  may  be  filed  in  response  to  this 
notice. 

A5.  PreUminary  Permit— Anyone 
desiring  to  file  a  competing  appUcation 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  appUcation,  to  the 
Conunission  on  or  before  the  specified 
comment  date  for  the  particular 
appUcation  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  appUcation.  A  competing 
preliminary  permit  appUcation  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

A7.  Preliminary  Permit — Any 
qualified  development  appUcant 
desiring  to  file  a  competing 
development  appUcation  must  submit  to 
the  Commission,  on  or  before  a 
specified  comment  date  for  the 
particular  application,  either  a 
competing  development  appUcation  or  a 


notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
noticea)f  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  appUcation  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
appUcation.  A  competing  license 
appUcation  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

A9.  Notice  of  intent — A  notice  of 
intent  must  specify  the  exact  name, 
business  address,  and  telephone  niunber 
of  the  pros{>ective  appUcant,  and  must 
include  an  unequivocal  statement  of 
intent  to  submit,  if  such  an  application 
may  be  filed,  either  a  preliminary 
permit  appUcation  or  a  development 
appUcation  (s(>ecify  which  type  of 
applicaUon).  A  notice  of  intent  must  be 
served  on  the  appUcant(s)  named  in  this 
public  notice. 

AlO.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  luider  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure.  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Bl.  Protests  or  Motions  to  Intervene — 
Anyone  may  submit  a  protest  or  a 
motion  to  intervene  in  accordance  with 
the  requirements  of  Rules  of  Practice 
and  I>rocedure.  18  CFR  385.210, 
385.211,  and  385.214.  In  determining 
the  appropriate  action  to  take,  the 
Commission  will  consider  ail  protests 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  protests  or 
motions  to  intervene  must  be  received 
on  or  before  the  specified  deadline  date 
for  the  particular  appUcation. 


C  Filing  and  Service  of  Responsive 
Dociunents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS",  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPUCATION", 
"COMPETING  APPUCATION", 
"PROTEST",  "MOTION  TO 
INTERVENE",  as  appUcable,  and  the 
Project  Number  of  the  particular 
appUcation  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
N.E.,  Washington,  D.C.  20426.  An 
additional  copy  must  be  sent  to 
Director,  Division  of  Project  Review, 
Federal  Energy  Regiilatory  Commission, 
Room  1027,  at  the  above-mentioned 
address.  A  copy  of  any  notice  of  intent, 
competing  application  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  AppUcant 
specified  in  the  particular  appUcation. 

Cl.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS", 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS".  "PROTEST".  OR 
•'MOTION  TO  INTERVENE",  as 
appUcable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
dociunents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Conamission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Conunission.  825 
North  Capitol  Street,  N.E.,  Washington, 
D.C.  20426.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  peirticular  ajppUcation. 

D2.  Agency  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  appUcation 
may  be  obtained  by  agencies  directly 
fit>m  the  AppUcant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  AppUcant 's 
representatives. 

D7.  Filing  and  Service  of  Responsive 
Documents — The  application  is  not 
ready  for  environmental  analysis  at  this 
time;  therefore,  the  Commission  is  not 
now  requesting  comments, 
recommendations,  terms  and 
conditions,  or  prescriptions. 

When  the  appUcation  is  ready  for 
environmental  analysis,  the 
Commission  will  issue  a  pubUc  notice 
requesting  comments, 


recommendations,  terms  and 
conditions,  or  prescriptions. 

All  filings  must  (1)  bear  in  all  capital 
letters  the  title  "PROTEST"  or 
"MOTION  TO  INTERVENE."  "NOTICE 
OF  INTENT  TO  FILE  COMPETING 
APPUCATION."  or  "COMPETING 
APPUCATION;"  (2)  set  forth  in  the 
heading  the  name  of  the  applicant  and 
the  project  number  of  the  application  to 
which  the  filing  responds;  (3)  furnish 
the  name,  address,  and  telephone 
niunber  of  the  person  protesting  or 
intervening;  and  (4)  otherwise  comply 
with  the  requirements  of  18  CFR 
385.2001  through  385.2005.  Any  of 
these  dociunents  must  be  filed  by 
providing  the  origineil  and  the  number 
of  copies  required  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington. 
D.C.  20426.  An  additional  copy  must  be 
sent  to  Director,  Division  of  Project 
Review,  Office  of  Hydropower 
Ucensing,  Federal  Energy  Regulatory 
Commission,  Room  1027,  at  the  above 
address.  A  copy  of  any  protest  or  motion 
to  intervene  must  be  served  upon  each 
representative  of  the  applicant  specified 
in  the  particular  application. 

DlO.  Filing  and  Service  of  ResjKJUsive 
Documents — ^The  appUcation  is  ready 
for  environmental  analysis  at  this  time, 
and  the  Commission  is  requesting 
comments,  reply  comments, 
recommendations,  terms  and 
conditions,  and  prescriptions. 

The  Commission  directs,  pursuant  to 
section  4.34(b)  of  the  regulations  (see 
Order  No.  533  issued  Mav  8,  1991,  56 
FR  23108.  May  20,  1991)'that  all 
comments,  recommendations,  terms  and 
conditions  and  prescriptions  concerning 
the  appUcation  be  filed  with  the 
Commission  within  60  days  from  the 
issuance  date  of  this  notice.  (August  4, 
1995  for  Project  No.  1988-007).  All 
reply  comments  must  be  filed  with  the 
Commission  within  105  days  irom  the 
date  of  this  notice.  (September  18, 1995 
for  Project  No.  1988-007). 

Anyone  may  obtain  an  extensicm  of 
time  for  these  deadUnes  from  the 
Commission  only  upon  a  showing  of 
good  cause  or  extraordinary 
circiunstances  in  accordance  with  18 
CFR  385.2008. 

AU  filings  must  (1)  bear  in  all  capital 
letters  the  tiUe  "COMMENTS".  "REPLY 
COMMENTS", 

"RECOMMENDATIONS."  "TERMS 
AND  CONDITIONS."  or 
"PRESCRIPTIONS;"  (2)  set  forth  in  the 
heading  the  name  of  the  applicant  and 
the  project  number  of  the  application  to 
which  the  filing  responds;  (3)  furnish 
the  name,  address,  and  telephone 
number  of  the  person  submitting  the 
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filing;  and  (4)  otherwise  comply  with 
the  requirements  of  18  CFR  385.2001 
through  385.2005.  All  comments, 
recommendations,  terms  and  conditions 
or  prescriptions  must  set  forth  their 
evidentiary  basis  and  otherwise  comply 
with  the  requirements  of  18  CFR  4.34(b). 
Agencies  may  obtain  copies  of  the 
application  directly  from  the  applicant. 
Any  of  these  documents  must  be  filed 
by  providing  the  original  and  the 
number  of  copies  required  by  the 
Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street. 
N.E.,  Washington,  D.C.  20426.  An 
additional  copy  must  be  sent  to 
Director,  Division  of  Project  Review, 
Office  of  Hydropower  Licensing. 
Federal  Energy  Regulatory  Commission. 
Room  1027.  at  the  above  address.  Each 
filing  must  be  accompanied  by  proof  of 
service  on  all  persons  listed  on  the 
service  list  prepared  by  the  Commission 
in  this  proceeding,  in  accordance  with 
18  CFR  4.34(b).  and  385.2010. 

Dated:  )une  7, 1995.  Washington,  D.C 
Lois  0.  Cashell. 
Secretary. 

(FR  Doc.  95-14313  Filed  6-9-95;  8:45  am} 
BIUMQ  CODE  CTIT-OI-P 


pocket  No.  CP95-636-000] 

Columbia  Gulf  Transmission  Co.; 
Notice  of  Application 

June  6. 1995. 

Take  notice  that  on  June  1,  1995. 
Columbia  Gulf  Transmission  Company 
(Columbia  Gulf).  P.O.  Box  1273. 
Charleston.  West  Virginia  25325-1273. 
filed  in  Docket  No.  CP95-536-000  an 
application  pursuant  to  Section  7(b)  of 
the  Natural  Gas  Act.  as  amended,  and 
Sections  157.7  and  157.18  of  the 
Commission's  Regulations  thereunder 
for  permission  and  approval  to  abandon 
natural  gas  transportation  and  exchange 
services  for  Natural  Gas  Pipeline 
Company  of  America  (Natural),  all  as 
more  fully  set  forth  in  the  application 
on  file  with  the  Commission  and  open 
to  public  inspection. 

Columbia  Gulf  proposes  to  abandon 
the  transportation  and  exchange 
services  provided  Natural  by  Coliunbia 
Gulf  under  Columbia  Gulfs  Rate 
Schedules  XS\  and  X-105.  Coliunbia 
Gulf  states  that  pursuant  to  Rate 
Schedule  X-81,  authorized  in  Docket 
No.  CP81-185,  Columbia  Gulf  and 
Natural  exchanged  up  to  10,000  Mcf  per 
day  of  natural  gas  attributable  to 
Natival's  South  Marsh  Island  Block  265 
volumes  with  volumes  available  to 
Coliunbia  Gas  Transmission  Corporation 
(Columbia  Gas)  at  the  outlet  of  the 


Texaco,  Inc.  Henry  Plant  (Henry  Plant), 
Vermilion  Parish,  Louisiana.  Columbia 
Gulf  explains  that  it  transported 
Natural's  gas  from  the  point  of  receipt 
at  Columbia  Gulfs  Pecan  Island  Plant, 
Vermilion  Parish,  Louisiana  to  the  point 
of  exchange  at  Columbia's  Gulfs  Rayne 
Compressor  Station,  Acadia  Parish, 
Louisiana.  Columbia  Gulf  relates  that  it 
redelivered  thermally  equivalent 
volumes  of  gas,  less  an  adjustment  for 
removal  of  liquefiable  hydrocarbons, 
unaccounted-for  gas  and  fuel,  at  the 
outlet  of  the  Henry  Plant. 

Columbia  Gulf  further  states  that 
under  Rate  Schedule  X-105.  authorized 
in  Docket  No.  CP84-132,  Columbia 
Gulf,  along  with  Tennessee  Gas  Pipeline 
Company  (Tennessee),  transported 
natural  gas  on  a  firm  basis  through  the 
South  Pass  Project  77  offshore  facilities 
of  up  to  64.000  Mcf  per  day  (32,500  Mcf 
by  Columbia  Gulf)  from  receipt  points  at 
the  interconnection  of  Columbia  Gulfs 
and  Tennessee's  jointly  owned  South 
Pass  Project  77  facilities  and  pipeline 
extending  from  the  South  Pass  Block  78 
and  West  Delta  Block  109,  offshore 
Louisiana,  to  the  terminus  of  the  South 
Pass  Project  77  fadUties  in  Plaquemines 
Parish.  Louisiana. 

Columbia  Gulf  asserts  that  as  a  result 
of  Natural's  restructuring  of  its  services 
pursuant  to  Commission  Order  No.  636. 
Natural  no  longer  has  a  need  for  the 
transportation  and  exchange  services 
available  luider  Rate  Schedule  X-81  and 
X-105.  Coliunbia  Gulf  declares  that  as  a 
consequence.  Natural  and  Columbia 
have  agreed  to  an  exit  fee  as 
contemplated  by  Order  No.  636.  in 
which  the  parties,  among  other  things, 
agreed  to  terminate  Natural's 
contractual  obUgations  under  Rate 
Schedules  X-81  and  X-105  through  the 
payment  of  the  exit  fee  by  Natural  to 
Columbia  Gulf  in  consideration  for 
Columbia  Gulfs  early  termination  and 
abandonment  of  Rate  Schedules  X— 81 
and  X-105. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  June  27. 
1995,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington. 
D.C.  20426.  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 


motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulation  Commission  by 
Sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  the  abandonment 
is  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Columbia  Gulf  to 
appear  or  be  represented  at  the  hearing. 
Lou  D.  Cashell. 
Secretary. 

|FR  Doc.  95-14264  Filed  6-9-95;  8:45  am) 
BILLJNQ  COOE  (717-01-11 


[Docket  No.  RP95-327-000] 

K  N  Interstate  Gas  Transmission  Co.; 
Notice  of  Account  No.  858  Filing 

)une  6, 1995. 

Take  notice  that  on  June  1. 1995.  K  N 
Interstate  Gas  Transmission  Co.  (KNI) 
made  its  annual  Account  No.  858 
tracker  filing  in  the  above  captioned 
docket. 

KNI  states  that  the  filing  revises  KNI's 
Account  No.  858  rate  component  and 
details,  for  the  months  July  1994 
through  March  1995,  its  actual  Account 
No.  858  cost  recovery  and  incurrence. 

KNI  states  that  copies  of  the  filing 
were  served  upon  KNI's  jurisdictional 
customers,  interested  pubbc  bodies,  and 
all  parties  to  the  proceedings. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  this 
filing  should  file  a  motion  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street.  N.E..  Washington.  D.C. 
20426  in  accordance  with  Rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR 
385.211,  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
June  13. 1995.  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 


to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
petition  to  intervene  in  accordance  with 
the  Commission's  Rules.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
Loia  D.  Caahell, 
Secretary. 

(FR  Doc.  95-14269  Filed  6-9-95;  8:45  am) 
BILUNQ  COOC  (Tir-OI-M 


[Docket  No.  TM95-2-63-000] 

K  N  Interstate  Gas  Transmission  Co.; 
Notice  of  Fuel  and  Loss  Filing 

June  6, 1995. 
Take  notice  that  on  June  1. 1995.  K  N 

Interstate  Gas  Transmission  Co.  (KNI) 

made  its  annual  fuel  and  loss 

reimbursement  filing  in  the  above 

captioned  docket. 

KNI  states  that  the  filing  revises  KNI's 

fuel  and  loss  reimbursement 
percentages  and  details,  for  the  fifteen 
months  October  1993  through  December 
1994,  its  actual  fuel  and  loss  and  its  fuel 
and  loss  reimbursement. 

KNI  states  that  copies  of  the  filing 
were  served  upon  KNI's  jurisdictional 
customers,  interested  public  bodies,  and 
all  parties  to  the  proceedings. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE.. 
Washington.  DC  20426.  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211,  385.214). 
All  such  motions  or  protests  should  be 
filed  on  or  before  June  13, 1995.  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  petition  to  intervene 
in  accordance  with  the  Commission's 
Rules.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  Cashell. 
Secretary. 

IFR  Doc.  95-14273  Filed  6-9-95;  8:45  am) 
BHIMQ  OOOC  •717-01-M 

[Docket  No.  CP94-581 -001] 

National  Fuel  Gas  Supply  Corp.;  Notice 
of  Application 

June  6.  1995. 

Take  notice  that  on  June  1. 1995, 
National  Fuel  Gas  Supply  Corporation 


(National),  10  Lafayette  Square.  Buffalo, 
New  York  14203,  filed  in  Docket  No. 
CP94-581-001  an  application  pursuant 
to  Section  7(b)  of  the  Natural  Gas  Act  to 
amend  a  Commission  order  issued 
September  13. 1994  in  Docket  No. 
CP94-581-001.'  (September  Order)  for 
permission  and  approval  to  abandon  an 
additional  observation  well  within  the 
Swede  Hill  Storage  Field  in  McKean 
County.  Pennsylvania,  all  as  more  fully 
set  forth  in  the  application  on  file  with 
the  Commission  and  open  to  public 
inspection. 

The  September  Order  granted 
National  the  authority  to  abandon  Wells 
412-P.  413-P  and  415-P  and  Well  Lines 
S-W413.  S-W415.  S-W416  and  S- 
W418  at  the  Swede  Hill  Storage  Field. 
National  states  that  the  authorized 
abandonments  were  performed  during 
December  1994.  January  and  February 
1995  and  that  during  that  time  it 
determined  that  Well  416-P,  an 
observation  well  which  is  located  at  the 
end  of  Well  Line  S-W416,  needed  to  be 
plugged  and  abandoned.  National  states 
that  it  completed  the  plugging  work  on 
February  23,  1995.  In  its  application. 
National  seeks  to  amend  the 
abandonment  authorization  to  include 
Well  416-P.  National  states  that  Well 
416-P  was  not  necessary  for  the 
continued  operation  of  the  Swede  Hill 
Field  and  that  its  plugging  will  not 
reduce  service  form  the  field. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  June  27. 
1995,  file  with  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street.  NE..  Washington.  DC 
20426.  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 


application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  National  to  appear  or  be 
represented  at  the  hearing. 
Lois  D.  CasheU, 

Secretary.  * 

(FR  Doc.  95-14263  Filed  6-9-95;  8:45  am] 
BILUNQ  COOC  tnr-oi-M 


'  See,  68  FERC  f  62,242  (1994). 


[Docket  No.  RP»&-32ft-000] 

Natural  Gas  Pipeline  Company  of 
America;  Notice  of  Proposed  Changes 
in  FERC  Gas  Tariff 

)une  6, 1995. 

Take  notice  that  on  June  1, 1995, 
Natural  Gas  Pipeline  Company  of 
America  (Natural)  tendered  for  filing 
proposed  changes  in  its  FERC  Gas 
Tariff,  Sixth  Revised  Volume  No.  1,  to 
become  effective  July  1. 1995. 

Natural  states  that  the  purpose  of  this 
filing  is  to  comply  with  Article  VIII  of 
Natural's  Stipulation  and  Agreement  at 
Docket  No.  RP93-36.  which  required 
Natural  to  file  a  general  rate  case  to  be 
effective  no  later  than  December  1 , 
1995.  The  filing  reflects  a  14.25%  equity 
return  allowance,  increased 
depreciation  rates  for  onshore 
transmission  and  storage  facilities,  and 
increased  levels  of  operating  costs  when 
compared  to  the  Docket  No.  RP93-36 
settlement.  In  addition.  Natural's  filing 
reflects  the  implementation  of  a  revised 
transportation  zone  boundary  system 
consistent  with  its  pending  rate  design 
settlement  filed  February  8. 1995,  at 
Docket  No.  RP93-36. 

Natural  has  also  included  in  the  filing 
a  Pro  Forma  set  of  rates  covering  new 
and  revised  services  on  its  system.  The 
Pro  Forma  filing  reflects  the  requested 
implementation  of  two  new  storage 
services  under  Rate  Schedules  DSS  and 
NSS,  as  well  as  the  addition  of  new 
service  options  under  existing  Rate 
Schedules  FTS  and  FTS-G.  Natural 
states  that  the  new  and  revised  services 
are  intended  to  replace  services 
currently  provided  under  Rate 
Schedules  S-1,  LS-2.  LS-3,  FSS,  S-2. 
S-2/G.  FTS-E  and  FTS-E/G  and  bring 
Natural's  services  more  in  line  with  the 
demands  of  the  marketplace.  An 
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effective  date  of  December  1, 1995  is 
requested  for  the  new  services. 

Natiiral  requests  whatever  waivers 
may  be  necessary  to  permit  the  tariff 
sheets  as  submitted  herein  to  become 
effective  as  requested. 

Natural  states  that  copies  of  the  filing 
are  being  mailed  to  Natural's 
jiirisdictional  customers  and  interested 
state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE., 
Washington,  D.C.  20426,  in  accordance 
with  Sections  385.214  and  385.211  of 
the  Commission's  Rules  and 
Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
Jime  13, 1995.  Prot-'^ts  wiW  be 
considered  by  the  Commission  in    ^ 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  (>arties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  the  proceeding  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
PubUc  Reference  Room. 
Loto  D.  CasheU. 
Secretary. 

(FR  Doc  95-14270  Filed  6-9-95;  8:45  amj 
MLUNQOOOC  ITIT-ei-M 


[Docket  No.  R95-330-0001 

NorAm  Gas  Transmission  Co.;  NoUca 
of  Filing 

June  6. 1995. 

Take  notice  that  on  June  1, 1995, 
NorAm  Gas  Transmission  Company 
(NOT)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Fourth  Revised 
Volume  No.  1,  the  following  revised 
tariff  sheet,  to  become  effective  July  1, 
1995: 
Third  Revised  Sheet  No.  i3 

NGT  states  that  these  tariff  sheets  are 
filed  in  compUance  with  Section 
5.7(c)(ii)(2)(B),  Second  Revised  Sheet 
Nos.  214  and  215  of  NGT's  tariff. 

Pursuant  to  said  tariff  provision,  the 
proposed  tariff  sheets  adjust  NGT's 
cashout  balancing  revenue  credit  for  the 
period  January  through  March  1995. 

Any  person  desiring  to  be  heard  or 
protest  the  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E.. 
Washington,  D.C.  20426,  in  accordance 
with  Rules  214  and  211  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214,  385.211). 


All  such  motions  or  protests  should  be 
filed  on  or  before  June  13, 1995.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  v/ishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CadMU. 
Secretary. 

[FR  Doc  95-14265  Filed  6-9-95;  8:45  am) 
BiLUNO  oooe  snr-oi-M 


[Dodtat  No.  RP95-331-0001 

NorAm  Qas  Transmission  Co.;  Notica 
of  Hiing 

June  6,  1995. 

Take  notice  that  on  Jime  1, 1995, 
NorAm  Gas  Transmission  Company 
(NGT)  tendered  for  filing  tariff  sheets 
that  reflect  two  new  Forms  of  Service 
Agreement  and  modifications  to  the 
existing  Form  of  Request  for  Service  and 
Form  of  Service  Agreement  in  its  FERC 
Gas  Tariff,  Fourth  Revised  Volxmie  No. 
1,  to  become  effective  Jvdy  1,  1995. 

NGT  states  that  the  tariff  sheets 
include  new  Forms  of  Service 
Agreement  for  Rate  Schedule  FT  and 
ITA  which  have  been  streamlined  to 
result  in  one  page,  front  and  back,  as 
opposed  to  the  existing  multi-page  and 
multi-exhibit  Form  of  Service 
Agreement.  Additionally,  NGT's  ciirrent 
Form  of  Request  for  Service  is  being 
modified  to  constitute  a  list  of  items  of 
information  required  for  a  request  for 
service  to  allow  a  Shipper  to  provide  the 
applicable  information  in  any  written 
form. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington, 
DC  20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214 
and  385.211).  All  such  motions  or 
protests  should  be  filed  on  or  before 
June  13, 1995.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 


inspection  in  the  PubUc  Reference 

Room. 

Lois  D.  Caahril, 

Swretary. 

[FR  Doc.  95-14266  Filed  6-&-95;  8:45  am] 

MLUNO  COOK  cnT-ai-M 


[Docket  No.  RP96-32S-000] 

Norlham  Natural  Gaa  Co.,  Notica  of 
Propcwad  Changaa  in  FERC  Qas  Tariff 

June  6, 1995. 

Take  notice  that  on  Jime  1,  1995, 
Northern  Natural  Gas  Company 
(Northern),  tendered  for  filing  changes 
in  its  FERC  Gas  Tariff.  Fifth  Revised 
Volume  No.  1. 

Northern  states  that  the  filing  revises 
the  current  GSR-RA  surcharge  which  is 
designed  to  recover  Northern's  gas 
supply  realignment  costs.  Therefore, 
Northern  has  filed  2nd  Revised  17th 
Revised  Sheet  Nos.  50  and  51  to  revise 
the  GSR-RA  surcharge,  effective  July  1, 
1995. 

Northern  states  that  copies  of  this 
filing  were  served  upon  the  Company's 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  Jime  13,  1995.  All 
protests  will  be  considered  by  the 
Conunission  in  determining  the 
appropriate  action  to  be  taken  in  this 
proceeding,  but  will  not  serve  to  make 
protestant  a  party  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for 
inspection. 
Lois  D.  Caxhall. 
Secretary. 

(FR  Doc.  95-14268  Filed  6-9-95;  8:45  amj 
■LLMO  OOOC  tn7-01-M 

[Docket  No.  RP95-032-0001 

Panhandle  Eastam  Pipe  Line  Co., 
Notice  of  Proposed  Changes  in  FERC 
Qas  Tariff 

June  6,  1995. 

Take  notice  that  on  June  1, 1995. 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle)  tendered  for  filing  to 
become  part  of  its  FERC  Gas  Tariff,  First 
Revised  Voliune  No.  1,  the  tariff  sheets 
listed  on  Appendix  A  to  the  filing.  The 
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proposed  efiiective  date  of  the  revised 
tariff  sheets  is  July  1, 1995. 

Panhandle  states  that  this  filing  is  in 
compliance  with  the  Commission's 
February  15, 1995  order  in  the  above 
proceeding  which  requires  Panhandle  to 
file  annual  updates  to  its  Unrecovered 
PGA  Costs  Siucharges  to  reflect  current 
transportation  billing  determinants.  The 
July  1. 1995  effective  date  proposed 
herein  is  the  beginning  of  Ae  second 
annual  period  under  Section  18.12  of 
the  General  Terms  and  Conditions  of 
Panhandle's  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1.  The  firm 
determinants  reflected  represent  those 
in  effect  on  May  1, 1995,  and  the 
intemiptible  determinants  are  for  the 
twelve  months  ended  April  30, 1995. 
The  Reservation  Surcharge  applicable  to 
Rate  Schedules  FT  and  EFT  decreases  to 
$.07  from  the  currently  effective  $.09, 
the  SCT  Volumetric  Surcharge  decreases 
to  0.44#  from  the  currently  effective 
0.56^,  and  the  Volumetric  Surcharge 
applicable  to  Rate  Schedules  IT  and  ETT 
decreases  to  0.18#  bom  the  currently 
effective  0.19i. 

Panhandle  states  that  copies  of  its 
filing  have  been  served  on  all  affected 
customers,  all  parties  to  this  proceeding 
and  applicable  state  regulatory 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Sections  385.214  and  385.211  of 
the  Commission's  Rules  and 
Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
June  13, 1995.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  v«rishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 
Secretary. 

(FR  Doc  95-14267  Filed  6-9-«5;  8:45  am] 
BNJJNO  C006  triT-OI-M 


S.  D.  Warren  Co..  Notice  of  Intent  To 
File  An  Application  for  a  New  License 

June  6, 1995. 

Take  notice  that  the  S.  D.  Warren 
Company,  the  existing  licensee  for  the 
MaUison  Falls  Power  Station.  Project 
No.  2932,  filed  a  timely  notice  of  intent 
to  file  an  application  for  a  new  license. 


pursuant  to  18  CFR  16.6  of  the 

Commission's  Regulations.  The  original 
license  for  Project  No.  2932  was  issued 
effective  April  1, 1962,  and  expires  May 
31,  2000. 

The  project  is  located  on  the 
Presumpscot  River  in  Cumberland 
County,  Maine.  The  principal  works  of 
the  Mallison  Falls  Project  include  a  288- 
foot-long,  14-foot-high  dam  with  a 
reinforced  concrete  section  and  a  cut 
granite  section;  a  head  gate  structure 
with  5  headgates;  a  reservoir  with 
negligible  storage  capacity;  a  675-foot- 
long,  6-foot-deep  intake  canal  cut  into 
bedrock;  a  powerhouse  containing  two 
400-kw  generators;  generator  leads,  step- 
up  transformer;  and  appurtenant 
facilities.  

Pursuant  to  18  CFR  16.7.  the  licensee 
is  required  henceforth  to  make  available 
certain  information  to  the  public.  This 
information  is  now  available  from  the 
licensee  at  89  Cumberland  Street,  P.O. 
Box  5000,  Westbrook,  Maine  04098- 
1597. 

Pursuant  to  18  CFR  16.8.  16.9  and 
16.10,  each  application  for  a  new 
license  and  any  competing  license  . 
applications  must  be  filed  with  the 
Commission  at  least  24  months  prior  to 
the  expiration  of  the  existing  license. 
All  applications  for  license  for  this 
project  must  be  filed  by  May  31, 1998. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc  95-14260  Filed  6-0-«5;  8:45  am] 

BHJJNQ  OOOC  STir-OI-M 


[Proloct  No.  2941  Maino] 

S.  D.  Warren  Co.,  Notica  of  intent  to 
File  an  Application  for  a  New  Ucanse 

June  6. 1995. 

Take  notice  that  the  S.D.  Warren 
Company,  the  existing  licensee  for  the 
Little  Falls  Power  Station,  Project  No. 
2941,  filed  a  timely  notice  of  intent  to 
file  an  application  for  a  new  Ucense, 
pursuant  to  18  CFR  16.6  of  the 
Conunission's  Regulations.  The  original 
Ucense  for  Project  No.  2941  was  issued 
effective  April  1. 1962,  and  expires  May 
31.  2000. 

The  project  is  located  on  the 
Presumpscot  River  in  Cumberland 
Coimty,  Maine.  The  principal  works  of 
the  LitUe  Falls  Project  include  a  200- 
foot-long,  14-foot-high  reinforced 
concrete  spillway  dam  and  a  110-foot- 
long,  14-foot-high  stone  sluiceway  dam, 
with  3  sluice  gates,  at  a  right  angle  to 
the  spillway  dam;  a  powerhouse  at  a 
right  angle  and  adjacent  to  the  spillway 
dam  and  containing  four  generators 
with  a  total  rated  capacity  of  1000-kW; 
generator  leads,  step-up  transformer. 


transmission  line  connections;  and 
appurtenant  facilities. 
"  Pursuant  to  18  CFR  16.7,  the  Ucensee 
is  required  henceforth  to  make  available 
certain  information  to  the  public.  This 
information  is  now  available  from  the 
licensee  at  89  Cumberland  Street.  P.O. 
Box  5000,  Westbrook,  Maine  04098- 
1597. 

Pursuant  to  18  CFR  16.8, 16.9  and 
16.10,  each  appUcation  for  a  new 
license  and  any  competing  license 
applications  must  be  filed  with  the 
Commission  at  least  24  months  prior  to 
the  expiration  of  the  existing  license. 
All  applications  for  license  for  this 
project  must  be  filed  by  May  31, 1998. 
Lois  D.  Cashell. 
Secretary. 
[FR  Doc.  95-14261  Filed  6-*-«5:  8:45  ami 

MLUNQ  CODE  tnT-OI-M 


[Docket  No.  RP95-314-00(q 

Tannessaa  Qas  Pipeline  Company; 
Notica  of  Taka-or-Pay  Report  and 
Request  for  Waiver 

June  6. 1995. 

Take  notice  that  on  May  31. 1995 
Tennessee  Gas  Pipeline  Company 
(Teimessee)  tendered  for  filiiig  a  Take- 
or-Pay  Report  and  Request  for  Waiver. 

Tennessee  states  that  Article  XXV  of 
the  General  Terms  and  Conditions  of  its 
FERC  Tariff.  Fifth  Revised  Vol.  No.  1. 
provides  that  Teimessee  may  file  for  the 
recovery  of  additional  take-or-pay  costs 
not  included  in  previous  filings. 
Termessee  further  states  that  it  has  not 
incurred  significant  take-or-pay  costs 
since  its  last  filing  in  Docket  No.  RP94- 
261.  Consequentiy,  Tennessee  requests  a 
waiver  of  Section  2  of  Article  XXV  to 
permit  Tennessee  to  omit  the  filing  of 
the  revised  tariff  sheets  scheduled  to  be 
filed  on  May  31, 1995. 

Tennessee  notes  that  the  omission 
will  not  affect  the  accounting  for  these 
additional  costs  and  carrying  charges,  in 
accord  with  Article  XXV,  Section  3.2, 
and  the  costs  will  be  reflected  in  a 
future  filing  pursuant  to  Article  XXV, 
Section  2.2. 

Tennessee  states  that  a  copy  of  its 
filing  was  served  on  each  of  its 
customers  and  affected  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.,  Washington. 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
petitions  or  protests  should  be  filed  on 
or  before  June  13, 1995.  Protests  will  be 
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considered  by  the  Commission  in 

determining  the  appropriate  action  to  be 

taken  but  will  not  serve  to  make 

protestants  parties  to  the  proceeding. 

Any  person  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with 

Conunission  and  are  available  for  public 

inspection. 

LoisD.CuhsU, 

Secretary. 

(FR  Doc.  95-14271  Filed  6-9-95;  8:45  am] 

MUMQCOOC  (TIT-At-M 


[Docket  No*.  RP92-137-038  and  RP93-136- 

006] 

Transcontinental  Gas  Pipe  Line 
Corporation;  Notice  of  Filing 

June  6. 1995. 

Take  notice  that  on  June  1, 1995 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  tendered  for 
filing  certain  revised  tariff  sheets  to  its 
FERC  Gas  Tariff  Third  Revised  Volume 
No.  1  enumerated  in  Appendix  A 
attached  to  the  filing.  The  tariff  sheets 
are  proposed  to  be  effective  July  1,  1995. 

Transco  states  that  the  instant  filing  is 
a  result  of  an  October  20, 1994. 
Presiding  Administrative  Law  Judge 
(ALJ)  "Initial  Decision  Granting  Motion 
for  Summary  Disposition  Concerning 
Merchant  Allocation  Question" 
requiring  Transco  to  remove  &om  its 
gathering  function  $5,556,863  of  labor- 
related  A&G  costs  and  $74,240  of 
general  plant  and  related  costs,  and  to 
reassign  these  costs  to  its  merchant 
service.  On  February  28, 1995  the 
Commission  affirmed  the  ALJ's 
decision,  and  on  May  24, 1995  denied 
Transco's  request  for  rehearing. 
Accordingly.  Transco  is  submitting  tariff 
sheets  reflecting  the  decreased  chairges 
for  the  Tilden  Processing  Plant  and  all 
other  gathering  facilities,  and  the 
increased  Non-Gas  Demand  Fee  under 
its  sales  service  Rate  Schedules  FS  and 
OFS. 

TCPL  states  that  copies  of  the  instant 
filing  has  been  served  to  interested 
parties  to  Docket  No.  RP92-137. 

Any  person  desuing  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Conunission, 
825  North  Capitol  Street,  NE.. 
Washington.  DC  20426.  in  accordance 
with  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  protests 
should  be  filed  on  or  before  June  13, 
1995.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 


available  for  public  inspection  in  the 
Public  Reference  Room. 
LoteaCMfaaU. 

Secretary. 

[FR  Doc.  95-14272  Filed  6-9-45;  8:45  am] 

HLUNQ  OOOf  (TIT-ei-M 


[Docket  No.  CP96-641-000] 

TrunkRne  Qas  Co.;  Notice  of  Request 
Under  Blanket  Authorization 

June  6. 1995. 

Take  notice  that  on  June  2. 1995, 
Trunkline  Gas  Company  (Trunkline), 
P.O.  Box  1642,  Houston,  Texas  77251- 
1642.  filed  in  Docket  No.  CP95-541-000 
a  request  pursuant  to  Sections  157.205. 
157.211  and  157.212  of  the 
Commission's  Regulations  luider  the 
Natural  Gas  Act  (18  CFR  157.205, 
157.211, 157.212)  for  authorization  to 
construct  and  operate  a  fourth  delivery 
meter  at  an  existing  delivery  station  for 
Peoples  Gas.  Light  and  Coke  Company 
(Peoples  Gas)  located  in  Champaign 
County,  Illinois  imder  Tnmkline's 
blanket  certificate  issued  in  Docket  No. 
CP83-84-000  pursuant  to  Section  7  of 
the  Natural  Gas  Act,  all  as  more  fully  set 
fourth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Trunkline  proposes  to  install  a  fourth 
12-inch  meter  run  and  appurtenant 
valves  and  piping  on  approximately 
0.85  acres  of  property  owned  by  Peoples 
Gas  at  the  existing  Peoples  Gas  Manlove 
Storage  Field  delivery  station.  The 
proposed  facilities  will  be  used  to 
measure  gas  delivery  of  up  to  143.5  Mcf 
per  day  to  Peoples  Gas  through  a  gas 
treatment  facility  being  constructed 
pursuant  to  Section  2.55(a]  of  the 
Commission's  Regiilations.  Trunkline 
states  that  it  will  own,  operate  and 
maintain  the  proposed  facilities. 
Trunkline  estimate  of  the  cost  of  the 
facilities  to  be  constructed  is  $200,000. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Conunission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procediu^l  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  interventicm  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205]  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  apphcation  for 


authorization  pursuant  to  Section  7  of 
the  Natxu^  Gas  Act. 
[FR  Doc  95-14262  Filed  6-9-95;  8:45  ami 
iijjHG  coot  tnr-oi-M 

[Docket  No.  RP96-329-00(q 

Wyoming  Interstate  Company,  Ltd.; 
Notice  of  Tariff  Filing 

June  6.  1995. 

Take  Notice  that  on  June  1, 1995, 
Wyoming  Interstate  Company,  Ltd. 
(WIC),  tendered  for  filing  the  following 
revised  tariff  sheets  to  its  FERC  Gas 
Tariffs.  First  Revised  Volimie  No.  1  and 
Second  Revised  Volume  No.  2: 

First  Revised  Volume  No.  1 
Second  Revised  Sheet  No.  25 
Third  Revised  Sheet  No.  26 
Second  Revised  Sheet  No.  27 
First  Revised  Sheet  No.  29B 
Second  Revised  Volume  No.  2 
Second  Revised  Sheet  No.  54 
Third  Revised  Sheet  No.  55 
Second  Revised  Sheet  No.  56 
First  Revised  Sheet  No.  57C 
First  Revised  Sheet  No.  57D 

In  compliance  with  Order  No.  577, 
WIC  is  proposing  to  revise  the  capacity 
release  provisions  in  its  tariff  to  state 
that- 

1.  A  Releasing  Stiipper  can  release  capacity 
to  a  Replacement  Shipper  in  a  pre-arranged 
release  exempt  from  the  {xisting  and  bid 
requirements  for  a  period  of  one  calendar 
month  or  less. 

2.  A  Releasing  Shipper  that  has  made  a  pre- 
arranged release  exempt  6t>m  posting  and 
bidding  cannot  re-release  the  same 
capacity  to  the  same  Replacement  Shipper 
in  a  pre-arranged  release  exempt  from 
posting  and  bidding  at  less  than  the 
maximum  rate  until  28  days  after  the  first 
release  has  terminated. 

WIC  states  its  tariff  already  conforms 
to  the  clarification  in  Order  No.  577  that 
a  pre-arranged  release  at  the  maximum 
rate  is  exempt  from  bidding,  regardless 
of  the  duration  of  the  release. 

WIC  states  that  effective  May  4. 1995. 
WIC  waived  its  tariff  provisions  to 
conform  with  Order  No.  577  and  it  will 
continue  such  waiver  until  the  revised 
tariff  sheets,  filed  to  comply  with  Order 
No.  577,  are  accepted.  WIC  has 
requested  a  July  1, 1995,  effective  date. 

WIC  states  that  copies  of  this  filing 
were  served  upon  all  WIC  transportation 
customers  and  State  Commissions 
where  WIC  provides  transportation 
service. 

Any  f)erson  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  §§  385.211  and  385.214  of  the 


Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211). 
All  such  petitions  or  protests  should  be 
filed  on  or  before  June  13, 1995.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serveio  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Lois  D.  Casbell, 
Secretary. 

(FR  Doc.  95-14274  Filed  6-9-95;  8:45  am] 
HLUNO  CODE  f717-01-M 


Office  of  Energy  Efficiency  and 
Renewable  Energy 

State  Energy  Advisory  Board;  Open 
Meeting 

agency:  Department  of  Energy. 
ACnON:  Notice  of  open  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 

the  Federal  Advisory  Committee  Act 

(Pubhc  Uw  92-463;  86  Stat.  770), 

notice  is  hereby  given  of  the  following 

meeting: 

Name:  State  Energy  Advisory  Board. 

Date  and  Time:  July  20-21, 1995  from 

9:00  am  to  5:00  pm. 
Place:  The  San  Francisco  Hilton  and 

Towers,  333  OTarrell  Street,  San 

Francisco,  California  94102.  (415) 

771-1400. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  J.  Raup,  Office  of  Technical  and 
Financial  Assistance  (EE-50),  Energy 
Efficiency  and  Renewable  Energy,  U.S. 
Department  of  Energy,  Washington,  DC 
20585,  Telephone  202/586-2214. 

SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board 

To  make  recommendations  to  the 
Assistant  Secretary  for  Energy  Efficiency 
and  Renewable  Energy  regarding  goals 
and  objectives  and  programmatic  and 
administrative  policies,  and  to 
otherwise  carry  out  the  Board's 
responsibilities  as  designated  in  the 
State  Energy  Efficiency  Programs 
Improvement  Act  of  1990  (PL  101- 
440). 

Tentative  Agenda:  Briefings  on,  and 
discussions  of: 

•  The  ciuTent  disposition  of 
realignment  efforts  underway  at  the  U.S. 
Department  of  Energy. 

•  The  FY  1996  Federal  budget  request 
for  Energy  Efficiency  and  Renewable 
Energy  programs. 


Public  Participation 

The  meeting  is  open  to  the  public 
Written  statements  may  be  filed  with 
the  Board  either  before  or  after  the 
meeting.  Members  of  the  public  who 
wish  to  make  oral  statements  periaining 
to  agenda  items  should  contact  William 
J.  Raup  at  the  address  or  telephone 
number  listed  above.  Requests  to  make 
oral  presentations  must  be  received  five 
days  prior  to  the  meeting;  reasonable 
provision  will  be  made  to  include  the 
statements  in  the  agenda.  The  Chair  of 
the  Board  is  empowered  to  conduct  the 
meeting  in  a  bshion  that  will  facilitate 
the  orderly  conduct  of  business. 

Minutes 

The  minutes  of  the  meeting  will  be 
available  for  public  review  and  copying 
within  30  days  at  the  Freedom  of 
Information  Public  Reading  Room,  lE- 
190,  Forrestal  Building.  1000 
Independence  Avenue,  SW., 
Washington,  DC,  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

Issued  at  Washington,  DC,  on  June  6. 1995. 
Rachel  Muiphy  Samuel, 

Acting  Depu  ty  A  dvisory  Committee 

Management  Offica: 

[FR  Doc.  95-14348  Filed  6-0-95: 8:45  am] 
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Office  of  Fossil  Energy 

[FE  Docket  No.  95-35-NQ] 

DeKalb  Energy  Company;  Order 
Granting  Blanket  Authorization  To 
Import  Natural  Qas  From  Canada 

agency:  Office  of  Fossil  Energy,  1X)E. 
ACTION:  Notice  of  order. 

• 

summary:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting 
DEKALB  Energy  Company  blanket 
authorization  to  import  up  to  73  Bcf  of 
natural  gas  from  Canada  over  a  period 
of  two  years  beginning  on  the  date  of 
first  delivery  after  October  31, 1995. 
This  order  is  available  for  inspection 
and  copying  in  the  Office  of  Fuels 
Programs  Docket  Room,  Room  3F-056, 
Forrestal  Building,  1000  Independence 
Avenue  SW.,  Washington,  D.C.  20585, 
(202)  586-9478.  The  docket  room  is 
open  between  the  hours  of  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 


Issued  in  Washington,  D.C  on  May  30, 
1995. 
CUfbrd  P.  Tonuszewski, 

Director,  Office  of  Natural  Gas,  Office  of  Fuels 
Programs,  Office  of  Fossil  Energy. 
[FR  Doc.  95-14237  Filed  6-9-95;  8:45  am] 
MLLMG  COOC  MSe-OI-P 

[FE  Docket  No.  95-36-NQ] 

Pennunlon  Energy  Services,  LLC; 
Order  Granting  Blanket  Authorization 
To  Import  Natural  Gas  From  Canada 
and  Mexico  and  To  Export  Natural  Gas 
to  Canada  and  Mexico 

agency:  Office  of  Fossil  Energy,  DOE. 
action:  Notice  of  order. 

summary:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting 
PennUnion  Energy  Services.  L.L.C. 
authorization  to  import  up  to  40  Bcf  of 
natural  gas  from  Canada  and  to  ex{>ort 
up  to  40  Bcf  of  natiual  gas  to  Canada. 
PennUnion  also  received  authorization 
to  import  up  to  40  Bcf  of  natural  gas 
from  Mexico  and  to  export  up  to  40  Bcf 
of  natural  gas  to  Mexico.  The  term  of 
this  authorization  is  for  a  period  of  two 
years  beginning  on  the  date  of  the  initial 
import  or  export  delivery,  whichever 
occius  first. 

This  order  is  available  for  inspection 
and  copying  in  the  Office  of  Fuels 
Programs  docket  room.  3F-056, 
Forrestal  Building,  1000  Independence 
Avenue,  S.W.,  Washington,  D.C  20585, 
(202)  586-9478.  The  docket  room  is 
open  between  the  hours  of  8  a.m.  and 
4:30  p.m..  Monday  through  Friday, 
except  Federal  holidays. 

Issued  in  Washington,  D.C,  May  30. 1995. 
Clifford  P.  Tomaszewski, 
Director,  Office  of  Natural  Gas,  Office  of  Fuels 
Programs,  Office  of  Fossil  Energy. 
(FR  Doc  95-14238  Filed  6-9-95;  8:45  am] 
BIUJNQ  COOe  6460-01-P 


Office  of  Hearings  and  Appeals 

Cases  Filed  During  the  Week  of  April 
24  Through  April  28, 1995 

During  the  Week  of  April  24  through 
April  28,  1995,  the  appeals  and 
applications  for  other  relief  listed  in  the 
Appendix  to  this  Notice  were  filed  with 
the  Office  of  Hearings  and  Appeals  of 
the  Department  of  Energy. 

Under  DOE  procedural  regulations,  10 
C.F.R.  part  205,  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 
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the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 


notice,  whichever  occurs  first.  All  such 
conunents  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals,  Department  of 
Energy,  Washington,  D.C.  20585. 


Dated:  June  1. 1995. 
Georga  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 


List  of  Cases  Received  by  the  Office  of  Hearings  and  Appeals 

[Week  o(  April  24  to  April  28,  1995]  ,« 


Date 

Name  and  Location 
of  Applicant 

Case  No. 

Type  o(  Submisaion 

4A24/95  

L 

4/2S/95  

A.  Victorian,  Nol- 
tingriam,  England. 

Albuquerque  Oper- 
ations Office.  AJ- 
buquerque.  New 
Mexico. 

Galleo  Seven-Up 
BotdingCo., 
Hackensack, 
New  Jersey. 

Rocky  Flats  Field 
Office.  Golden. 
Colorado. 

VFA-0036 

VSA-0011 
RK272-34 
VSA-0008 

Appeal  of  an  Informatkxi  Request  Denial.  If  Granted:  Tt>e  March  23.  1995 
Freedom  of  Information  Request  Denial  issued  by  DOE  Atouquerque  Oper- 
ations Office  woirirl  be  rescinded,  and  A.  Victorian  wouM  receive  access  to 
copies  of  documents,  findings  and  reports  regarding  the  study  of  Karen 
Silkwood*s  txxies.  in  the  possession  of  the  Los  Alamos  National  Latxxatory. 

Request  for  Review  of  Opinion  under  10  C.F.R.  Part  710.  If  Granted:  The 

4/25/96 ~ 

4/25/95  

March  23.  1995  Opinion  of  the  Office  of  Hearings  and  Appeals  (Case  No. 
VSO-0011)  woukj  be  reviewed  at  the  request  of  the  Office  of  Safeguards 
and  Security. 
Request  for  ModHicatkxVResdssion  in  the  Cmde  Oil  Refund  Proceeding.  If 
Granted:  GaHen  Seven-Up  Bottling  wouW  receive  a  modlficatkxi  of  their 
cnjde  oil  refund  application  granted  in  Case  No.  RF272-220. 

Request  for  Review  of  Opinion  under-10  C.F.R.  Part  710.  If  Granted:  The 
March  27.  1995  Opinkjn  of  \he  Office  of  Heanngs  and  Appeals  (Case  No. 

and  Secunty. 

REFUND  APPUCATIONS  RECEIVED 
[Week  of  April  24  Through  April  28, 1995] 


r 

Case  No. 

Date  received 

Name  of  refurxl  proceedlng/name  of  refund  application 

4^4/95  — 

4/24/95                                 . 

Richard  Vardeman,  Inc.  

Cosey  Brothers,  Inc — 

Morning  Treat  Caffe  Co. 

RC272-287 
RC272-288 

4/24«5  ~ 

RC272-28a 

[FR  Doc.  95-14241  Filed  6-'9-95:  8:45  am] 
HJJNQ  COOC  Ma«-«1-P 

Notice  of  Cases  RIed  During  the  Weak 
of  April  3, 1995  Through  April  7, 1995 

During  the  Week  of  April  3  through 
April  7. 1995,  the  appeals  and 
applications  for  exception  or  other  relief 
listed  in  the  Appendix  to  this  Notice 
were  filed  with  the  Office  of  Hearings 
and  Appeals  of  the  Department  of 
Energy. 


Under  DOE  procedural  regiUations,  10 
C.F.R.  part  205.  any  f)erson  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments 
on  the  appUcation  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 
notiqe  is  deemed  to  be  the  date  of 


publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals,  Department  of 
Energy,  Washington.  D.C.  20585. 

Dated:  June  1. 1995. 
GecMgB  B.  BreznajTt 

Director,  Office  of  Hearings  and  Appeals. 


Submission  of  Cases  Received  by  the  Office  of  hearings  and  Appeals 

[Week  of  April  3  Through  April  7,  1995] 


Date 


4/3/95 


4/3/95 


Name  and  Location  of  Applicant 


County  of  Los  Alamos.  Los  Alamos.  New 
Mexico. 


Peter  I.  Duran,  Santa  Fe.  New  Mexico 


Case  No. 


VWA-0002 


VWA-0003 


Type  of  Submission 


Request  for  Hearing  Under  DOE  Contractor  Emptoyee 
Protection  Program.  If  Granted;  At  the  request  of  Coun- 
ty of  Los  Alanws,  a  hearing  under  10  C.F.R.  Pan  708 
wodd  be  hekJ  on  the  complaint  of  Peter  I.  Duran  that 
reprisals  were  taken  against  him  by  the  County  of  Los 
/klamos  as  a  consequence  of  his  having  disctosed  safe- 
ty and  health  corx»ms. 

Request  for  Hearing  under  DOE  Contractor  Emptoyee 
Protectkxi  Program.  If  Granted:  A  hearing  under  10 
C.F.R.  Part  708  woukJ  be  heW  on  the  complaint  of  Peter 
I.  Duran  ttiat  reprisals  were  taken  against  him  by  marv 
agemerrt  officials  of  County  of  Los  Alamos  as  a  con- 
sequence of  his  having  disctosed  safety  and  health  corv 
cems. 
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Submission  of  Cases  Received  by  the  Office  of  Hearings  and  APPEALS—Continued 

[Week  of  April  3  Through  April  7, 199^ 


Date 


4/6/95 


4/7/95  


4/7/96  


4/7/95 


Name  and  Locatton  of  Applicant 


Atxjquerque  Operations  Office,  Albuquer- 
que, New  Mexico. 


Oak  Ridge  Operations  Office.  Oak  Ridge, 
Tennessee. 


Oak  Rklge  Operattons  Office,  Oak  Rklge, 
Tennessee. 


Simmons  Pote  Piling.  Orange  Beach,  Ala- 
bama. 


Casehto. 


VSO-0028 


VSO-0029 


VSO-0030 


RR300-262 


Type  of  Submisston 


Request  for  Hearing  under  10  C.F.R.  Pari  710.  If  Granted: 
An  individual  emptoyed  at  the  DOE's  Albuquerque  Oj>- 
erattons  Ofttoe  would  receive  a  hearing  under  10  C.F.R. 
P»t710. 

Request  for  Hearing  under  10  C.F.R.  Part  710.  H  Granted: 
An  indrridual  emptoyed  at  the  DOE  Oak  Ridge  Oper- 
ations Office  woukJ  receive  a  hearing  under  10  C.F.R. 
Pat  710. 

Request  tor  Hearing  under  10  C.F.R.  Part  710  Retond 
Proceedmg.  If  Granted:  An  ind^wlual  emptoyed  at  the 
DOE'S  Oak  Ridge  Operattons  Office  wouW  receive  a 
hearing  under  10  C.F.R.  Part  710. 

R6(^iest  for  Modficatton^Resctssion  in  the  GuM  Oi  Refund 
Proceeding.  If  Granted:  The  January  30.  1995  Dismis- 
sal, Case  No.  RF300-18835,  issued  to  Simmons  Pote 
Piling  wouto  be  modHied  regardtog  the  firm's  appfcatton 
tor  refund  submitted  in  the  Gulf  01  Refund  proceedng. 


WEEK  OF  AUGUST  19  THROUGH  AUGUST  26,  1994 


Date  reoaived 


Name  of  refund  proceedtog/name  of  refund  appkcatton 


Crude  Oil  Refund  Appicattorw 


Case  No. 


RQ272-74  through 
RG272-77 


IFR  Doc  95-14243  Filed  6-9-95;  8:45  am] 
BHXMQ  OOOt  MaO-OI-P 


Notice  of  Cases  Filed  During  the  Week 
of  April  10  Through  April  14 1995 

Ehiring  the  Week  of  April  10  through 
April  14. 1995.  the  appeals  and 
applications  for  exception  or  other  relief 
listed  in  the  Appendix  to  this  Notice 


were  filed  with  the  Office  of  Hearings 
and  Appeals  of  the  Department  of 

Under  DOE  procedural  regulations,  10 
C.F.R.  Part  205,  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments 
on  the  application  within  ten  da3r8  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 


notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals,  Department  of 
Energy.  Washington.  DC  20585. 

Dated:  June  1. 1995. 
Gaorga  B.  Bmaajr, 

Directm;  Office  of  Hearings  and  Appeals. 


LIST  OF  CASES  RECEIVED  BY  THE  OFFICE  OF  HEARINGS  AND  APPEALS 
[Week  of  April  10  through  April  14.  199q 


Date 


4/10/95  ...- 


4/10^95 


4/1  (V95 


Name  and  Location  of  Appiicanl 


Granite  Petroleum  Corporatton.  Washing- 
ten.  D.C. 


Makx)lm  M.  Turner,  Washington,  D.C. .. 


Revere  Petroleum  Corportfton  et  aL,  Wash- 
ington, D.C. 


Case  No. 


VEF-0015 


VEF-0013 


VEF-0014 


Type  of  Submisston 


Impiementetton  of  special  refund  procedures.  If  Qraned: 

The  Office  of  Hetfings  and  Appeals  wouto  imptemeni 
Special  Refund  Procedures  pursuant  to  10  C.F.R.,  Part 
205.  Subpart  V,  in  connedton  wUh  the  September  1983 
Remedial  Order  issued  to  Granite  Petroleum  Coipora- 
tton. 

Ifflptemeniaiton  of  special  refund  procedures.  If  Gntmt 
The  Office  of  Hearings  and  Appeals  wouto  impiemant 
Special  Refund  Procedures  pursuant  to  10  C.F.R..  Part 
205.  Sut)p«t  V,  in  connectton  with  the  Fetouary  16, 
1989  Remednl  Order  issued  to  Malcoim  M.  Turner. 

Impiementatton  of  special  refund  procedures  If  Granted 
The  Office  of  Hewings  and  Appeals  wouto  imptemer« 
Special  Refund  Procedures  pursuant  to  10  C.F.R..  Part 
205.  Subpart  V.  in  connedion  with  the  May  29.  1992 
Remedtel  Ortter  issued  to  Revere  Petroleum  Corpora- 
ton  efaf. 
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UST  OF  Cases  Received  by  the  Office  of  Hearings  and  Appeals— Continued 

[Week  of  April  10  through  April  14, 1995] 


Date 

Name  and  Location  of  Appiicanr 

o     Case  No. 

Type  of  Sut)mission 

4/1  (y95  

27  W.  Lande  Texaco/Langhome.  Texaco 

RR321-177 

Request  for  modHicatxxVrescission  In  the  Texaco  refund 

Service  Station,  Bethesda,  Maryland. 

RR321-178 

proceeding.  If  Granted:  The  February  23,  1995  Decision 
and  Order,  Case  Nos.  RF321-16943  and  RF321- 
16944,  issued  to  27  W.  Landis  Texaco  and  Langhome 
Texaco  Service  Station  would  be  modHied  regarding  the 
firm's  applications  for  refund  submitted  in  the  Texaco 
Refurvj  proceeding. 

4/11/95  

Rocket  Oil  Company.  MadisonviUe.  Ken- 

VEE-0007 

Exception  to  the  Reportng  Requirement  If  Granted:  Rock- 

tucky. 

et  Oil  Company  would  not  be  required  to  file  Form  EIA- 
782B  the  Reseiler's/Retailefs  Monthly  Petroleum  Prod- 
ucts Sates  Report 

REFUND  APPLICATIONS  RECEIVED 
[Week  of  April  10  Through  April  14,  1995] 


Date  received 


9^26/94 
4/17/95 


Name  of  refund  proceedin^name  of  refund  applwatkxi 


Agway  Petroleum  Corp. 
Livingston  Gulf  


Case  No. 


RF344-24 
RF300-21826 


[FR  Doc  95-14244  Filed  5-9-95;  8:45  am] 

BILUNOCOOC  MS0-01-P 


NotiM  Of  Cases  Filed  During  the  Week 
of  April  17  Through  April  21, 1995 

During  the  Week  of  April  17  through 
April  21, 1995,  the  appeals  and 
applications  for  other  relief  listed  in  the 
Appendix  to  this  Notice  were  filed  with 


the  Office  of  Hearings  and  Appeals  of 
the  Department  of  Energy. 

Under  DOE  procedural  regulations,  10 
CFR  Part  205,  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 


notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occius  first.  All  such 
conunents  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals,  Department  of 
Energy,  Washington,  DC  20585. 

June  1, 1995. 
George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 


List  of  Cases  Received  by  the  Office  of  Hearings  and  Appeals 

[Week  of  April  17  Through  April  21,  1995] 


d^ 

Name  and  kx^ation  of  appUcant 

Case  No. 

Type  of  submissnn 

4/18/95 

Intematkxial  Federation  of  Professional  and 
Technical  Engineers,  kjaho  Falls,  Maho. 

Afcuquerque  Operations  Office,  AKxxjuer- 
que.  New  Mexno. 

U.A.  Plumbers  and  Pipefitters,  Local  No. 
36,  Washington,  DC. 

VFA-0034 

VSA-0031 
VFA-0035 

Appeal  of  an  Irrformation  request  denial.  If  Granted:  The 
March  20,  1995  Freedom  of  Information  Request  Denial 
issued  by  the  DOE  Idaho  Operations  Office  wntjkl  be 
resdrxled,  arxj  the  International  Federation  of  Profes- 
sional and  Technical  Engineers  wouW  receive  access 
to  a  copy  of  the  DOE/Augustine  Pitroto  Consulting  Sup- 
port contract  and  the  Short  List  of  SES  CandkJates  for 
Deputy  of  the  Offk»  of  Program  Execution. 

Request  for  hearing  under  10  CFR  Part  710.  If  Granted: 
An  irtdKndual  emptoyed  at  Albuquerque  Operations  Of- 
fice would  receive  a  hearing  under  10  CFR  Part  710. 

Appeal  of  an  information  request  denial.  If  Granted:  The 
March  20,  1995  Freedom  of  Information  Request  Denial 
issued  by  the  Idaho  Operation  Oflne  woukj  be  re- 
scinded, and  U.A.  Plumbers  and  Pipefitters,  Local  Num- 
ber 36,  wouk)  receive  access  to  certain  Department  of 
Energy  documents  relating  to  the  West  Valley  Deno- 
onstratkxi  Project 

ft 

4/19/95 

4/21/95 

REFUND  Applications  Received 

[Week  of  April  17  to  April  21,  1995] 


Date  received 

Name  of  refund  prooeedmg/name  of  refurxl  appficatk)n 

Case  No. 

4/21/95  _ 

4/17/95  thru  4/21/95 

Zinn  Comparnes,  Inc  „ 

RF349-21 
RG272-145thru 
RG272-155 

Crude  Oti  Hetund  Applications  ...„.„„.._.._................................................_ 

[FR  Doc.  95-14245  Filed  &-9-95;  8:45  am] 
BiLUNO  cooc  ueo-w-* 

Notice  of  issuance  of  Decisions  and 
Orders  During  the  Week  of  April  24 
Through  Aprii  28, 1995 

During  the  week  of  April  24  through 
April  28,  1995,  the  decisions  and  orders 
summarized  below  were  issued  with 
respect  to  applications  for  exception  or 
other  relief  filed  with  the  Office  of 
Hearings  and  Appetils  of  the  Department 
of  Energy.  The  following  summary  also 
contains  a  list  of  submissions  that  were 
dismissed  by  the  Office  of  Hearings  and 
Appeals. 

Request  for  Exception 

Lane's  Service,  Inc.,  4/27/95,  LEE-0158 

Lane's  Service,  Inc.  (Lane),  filed  an 
Application  for  Exception  from  the 
provisions  of  the  Energy  Information 
Administration  (ElA)  reporting 
requirements  in  which  the  firm  sought 
relief  from  filing  Form  EIA-782B. 


entitled  "Resellers'/Retailers'  Monthly 
Petroleum  Product  Sales  Report."  The 
DOE  determined  that  Lane  did  not  meet 
the  standards  for  exception  relief 
because  it  was  not  experiencing  a 
serious  hardship  or  gross  inequity  as  a 
result  of  the  reporting  requirements. 
Accordingly,  exception  relief  was 
denied. 

Refund  Applications 

Gulf  Oil  Corpomtion/Marine  Fueling. 
Inc..  4/27/95,  RF300-17154 

Marine  Fueling,  Inc.  (Marine)  filed  an 
Application  for  Refund  in  the  Gulf  Oil 
Corporation  (Gulf)  special  refund 
proceeding.  In  considering  the 
application,  the  DOE  noted  that  it  had 
already  held,  in  connection  with 
another  refund  application  filed  by 
Marine,  that  the  sales  agreement 
pursuant  to  which  Marine  sold  its 
business  in  1975  transferred  to  the 
buyer  the  right  to  any  future  refunds. 
See  Murphy  Oil  Corp./Marine  Fueling 
Division,  21  DOE  1 85,329  (1991).  Based 


on  that  holding,  the  Application  was 
denied. 

Texaco  Inc./27  W.  Landis  Texaco. 
Langhome  Texaco  Service  Station. 
4/27/95,  RR321-177,  RR321-178 
The  DOE  issued  a  Decision  and  Order 
concerning  two  Motions  for 
Reconsideration  submitted  by  indirect 
purchasers  of  Texaco  products.  The 
DOE  determined  that  the  movants  were 
eligible  to  receive  refunds  as  determined 
in  a  prior  Decision  and  Order  of  the 
DOE,  Texaco  lnc./27  W.  Landis  Texaco, 
24  DOE  1 85,137  (1995).  The  total  of  the 
refunds  disbursed  to  the  movants  was 
$15,066  ($10,302  principal  and  $4,764 
interest). 

Refund  Applications 

The  Office  of  Hearings  and  Appeals 
issued  the  following  I>ecisions  and 
Orders  concerning  refund  appUcations, 
which  are  not  siunmarized.  Copies  of 
the  full  texts  of  the  Decisions  and 
Orders  are  available  in  the  Public 
Reference  Room  of  the  Office  of 
Hearings  and  Appeals. 


Atlantic  Rk:hfiekJ  Company/Gkxd<  Bros. 

Gulf  Oil  Corporation/Airport  Gulf 

Texaco  IncTBill's  Texaco  Et  al «... 


Etal 


RF304-12055 
RF300-20608 
RF321 -16783 


04/27/95 

04/27/95 
04/27/95 


Dinniasals 

The  following  submissions  were 
dismissed: 


Name 


Brown-Graves  Lumlier 

Buffak}  Aeronautical  

Central  Vermont  Medk»l  Center,  Inc 

City  of  Salem 

City  of  Williamstxjrg  «.. 

Cokjmbia  County _ — 

Convenierx^  Comer  

County  of  Oswego  Highway  Dept 

Dayton  Vacuum  Truck  Service  

Fiekls  Texaco - 

James  Bennett  Grocery  _ 

John  R.  &  Seven  Mile  Texaco 

Kakxjst  Texaco 

KakHJSt  Texaco 

LebarKxi  County 

Lee  County 

Lyndhurst  NJ  _ 

Normandy  Texaco 

Otter  Tail  County 

Parkway  Texaco 

Roxbury  Texaco 


Case  No. 


Southwestern  Vermont  Medtoal  Center 

Tippah  County ^ 

Town  of  San<>(wch - — 

Town  of  Swampscott  .....<. — » 

Town  of  Upton 

Town  of  Wayland  

WrigWs  Sennce  Station 


RF272-«7305 

RF272-98317 

RF272-97387 

RF272-85618 

RF272-85723 

RF272-85676 

RF321-14157 

RF272-96528 

RF321-6570 

RF321 -13437 

RF32 1-1 8966 

RF32 1-1 8051 

RF321 -20907 

RF321 -20908 

RF272-85550 

RF272-85772 

RF272-85398 

RF321-18008 

RF272-88973 

RF321-18001 

RF321-19415 

RF272-97392 

RF272-85633 

RF272-85564 

RF272-88967 

RF272-85299 

RF272-88027 

RF321-18648 
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Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  OfBce  of 
Hearings  and  Appeals,  Room  lE-234, 
Forrestal  Building,  1000  Independence 
Avenue,  SW.,  Washington,  DC  20585, 
Monday  through  Friday,  between  the 
hours  of  1  p-m.  and  5  p.m.,  except 
federal  holidays.  They  are  also  available 
in  Energy  Management:  Federal  Energy 
Guidelines,  a  commercially  pubUshed 
loose  leaf  reporter  system. 

Dated:  Junel,  1995. 
George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 
(PR  Doc.  95-14242  Filed  6-9-95:  8:45  am] 
■UMQCOOC  Mao-oi-p 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL  5220-1] 

Border  Environment  Cooperation 
Commission  (BECC)  Draft  Guidelines 
for  Project  Submission  and  Criteria  for 
Project  Certification 

agency:  Border  Environment 
Cooperation  Commission  (BECC). 

ACTION:  Request  for  Public  Comment  on 
the  BECC  Draft  GuideUnes  for  Project 
Submission  and  Criteria  for  Project 
Certification. 

SUMMARY:  This  notice  announces  the 
availability  of  the  BECC  Draft 
Guidelines  for  Project  Submission  and 
Criteria  for  Project  Certification  for 
public  review  and  comment. 

DATES:  Written  conunents  must  be 
submitted  to  the  BECC  on  or  before  July 
14,  1995.  Oral  comments  may  be 
received  on  July  28, 1995  at  the  BECC 
Board  of  Directors  Public  Meeting  in 
Tijuana,  Baja  Califomia.To  mail 
comments  or  for  further  information 
contact: 

April  Lander,  Environmental  Program 
Manager,  Border  Environment 
Cooperation  Commission,  PO  Box 
221648.  El  Paso,  TX  79913,  Phone 
(011-52-16)  29-23-95  in  Juarez. 
Mexico.  Fax  (011-52-16)  29-23-97 

H.  Roger  Frauenfelder,  General 
Manager,  Border  Environment 
Cooperation  Conunission,  PO  Box 
221648,  El  Paso.  TX  79913 


Dated:  June  2, 1995. 
April  Lander, 
Acting  Genera]  Manager. 

Draft — Border  Environment 
Cooperation  Conunission  Guidelines  for 
Project  Submission  and  Criteria  for 
Project  Certification 

/.  Authority 

These  guidelines  and  criteria  are 
adopted  under  the  authority  of  the 
November  1993  Agreement  Between  the 
Government  of  the  United  States  of 
America  (U.S.)  and  the  Government  of 
the  United  Mexican  States  (Mexico) 
Concerning  the  Establishment  of  a 
Border  Envirorunent  Cooperation 
Commission  (BECC)  and  a  North 
American  Development  Bank 
(NADBank)  which  authorizes  the  BECC 
Board  of  Directors  (Board)  to  adopt 
rules,  guidelines,  and  criteria  as  may  be 
necessary  or  appropriate  to  conduct 
BECC  business. 

n.  Program  Purpose 

The  BECC  was  created  in  parallel 
with  the  North  American  Free  Trade 
Agreement  (NAFTA)  as  a  binational 
institution  to  promote  cooperation  in 
achieving  sustainable  development  for 
the  well-being  of  present  and  futiue 
generations  through  the  preservation, 
protection,  and  enhancement  of  the 
environment  along  the  United  States 
and  Mexican  border. 

in.  Program  Scope 

The  BECC  will  work  with  states  and 
localities,  other  public  entities,  and 
private  investors,  to  develop  effective 
solutions  to  environmental  problems  in 
the  border  region.  The  BECC  may  (1) 
assist  with  the  planning,  design, 
construction  management,  operations 
and  maintenance  phases  of 
environmentjil  infrastructure  projects; 
(2)  assess  the  technical  and  financial 
feasibility  of  projects,  (3)  evaluate 
social,  environmental,  and  economic 
impacts  of  projects;  (4)  assist  with 
public  and  private  financing  for 
projects;  (5)  provide  technical  assistance 
to  applicants  in  development  of 
proposals,  project  feasibility  planning, 
engineering  design,  and  environmental 
assessments;  (6)  assist  with  the 
development  of  a  comprehensive  public 
outreach  and  participation  plan,  and  (7) 
certify  projects  for  financing  by  the 
NADBank  or  other  sources. 

Projects  located  within  100  km  (62 
miles)  on  either  side  of  the  U.S./Mexico 
border  may  be  considered  for 
certification.  Projects  outside  this  region 
may  be  considered  for  certification  if  the 
BECC,  with  concurrence  of  the  U.S. 
Environmental  Protection  Agency  and 


the  Mexican  Secretaria  de  Desarrollo 
Social,  find  the  project  would  remedy 
an  environmental  or  health  problem 
within  the  100  km  (62  mile)  area. 

Priority  projects  will  be  in  the  eireas 
of  water  pollution,  wastewater 
treatment,  municipal  solid  waste,  and 
related  matters  as  defined  by  the 
November  1993  Agreement.  Potential 
water  pollution  projects  could  include 
potable  water  treatment  and/or  water 
supply  systems,  water  pollution 
prevention,  or  projects  to  improve  or 
restore  the  quality  of  water  resources. 
Potential  wastewater  treatment  projects 
could  include  wastewater  collection 
systems,  wastewater  treatment  plants, 
water  reuse  systems,  or  systems 
providing  for  the  beneficial  use  of 
sludge.  Potential  municipal  solid  waste 
projects  could  include  landfills,  solid 
waste  collection  and  disposal,  reuse, 
recycling,  or  waste  to  energy  projects. 
Related  projects  include  projects 
corresponding  to  the  three  priority  areas 
described  above. 

The  BECC  acknowledges  the 
importance  of  the  environmental  goals 
and  objectives  embodied  in  the 
following  international  agreements: 
Agreement  on  Cooperation  for  the 
Protection  and  Improvement  of  the 
Environment  in  the  Boarder  Area  (La 
Paz  Agreements),  the  North  American 
Free  Trade  Agreement  (NAFTA),  and 
the  North  American  Agreement  on 
Environmental  Cooperation  as  well  as 
other  treaties  undertaken  by  the  United 
States  or  Mexico. 

IV  Definition  of  Terms 

Advisory  Council.  Advisory  Council 
of  the  BECC.  The  Council  has  18 
members,  9  from  the  United  States  and 
9  from  Mexico.  The  Council  may 
provide  advice  to  the  Board  of  Directors 
or  the  General  Manager  on  certification 
of  projects. 

Applicant.  States  and  localities,  other 
public  entities,  and  private  investors. 

BENEFIT-COST  RATIO.  The  ration  of  total 
project  economic  benefits  to  total 
project  costs  discounted  at  a 
predetermined  annual  rate,  once  the 
benefits  and  costs  have  been  corrected 
from  market  distortions. 

Board  of  Directors.  Board  of  Directors 
of  the  BECC.  The  Board  has  10  directors, 
5  from  the  United  States  and  5  from 
Mexico.  The  Board  determines  general 
operational  and  structural  policies  for 
the  BECC,  evaluates  projects,  and 
certifies  qualified  projects. 

Cultural  Resources.  Historical, 
archeological,  emd  ethnic  resources. 

DISCOUNT  RATE.  The  rate  of  discount 
measures  how  much  less  a  siun  of 
money  is  worth  by  each  year  that 


Environmental  Infrastructure  Project 
A  project  that  will  prevent,  control,  or 
reduce  environmental  pollutants  or 
contaminants,  improve  the  drinking 
water  supply,  or  protect  flora  and  faima 
so  as  to  improve  human  health,  promote 
sustainable  development,  or  contribute 
to  a  higher  quahty  of  life. 

General  Manager.  General  Manager  of 
the  BECC. 

MTERNAL  RATE  OF  RETURN.  Discount 
rate  that  makes  the  present  value  of  a 
stremn  of  braiefits  equal  to  the  present 
value  of  a  stream  of  costs. 

Life  Cycle  Cost.  Cost  of  the  entire 
project  including  planning, 
construction,  operations  and 
maintenance  phases. 

Municipal  Solid  Waste.  Etoraestic  and 
comaeicial  waste  accumulated  by  a 
commtmity. 

Natural  Resources.  Flora,  fauna, 
geology,  soil,  surface  water, 
groundwater,  wetlands,  and  air. 

Related  Matters.  Other  environmental 
issues  related  to  the  priority  areas  listed. 
'^     Transfer  of  Tecknology.  Process  in 
w^ch  newer  technology  developed  in 
one  location  is  acquired  by  another. 

User  Fee.  Fee  paid  by  eadi  member  of 
the  conuBiuuty  to  finance  a  new  facility 
or  public  service. 

Wastewater  Treatment.  Primary, 
secondary,  or  tertiary  treatment  of  a  . 
polluted  liquid  of  diverse  composition 
coming  from  domestic,  industrial, 
commercial,  agricultural.  Uvestock 
waste,  or  other  sources. 

Water  Pollution.  Presence  of  one  or 
more  contaminants  in  the  environment 
which  damage  or  degrade  the  quahty  of 
water  resources  and  methods  to  prevent, 
reduce,  or  mitigate  such  contamination. 

V.  Technical  Assistance  Proposal 
Submission  Procedures 

Requests  for  technical  assistance  for 
development  of  proposals,  project 
feasibility  planning,  and  engineering 
design  studies,  and  environmental 
assessments  may  be  submitted  at  any 
time  to  the  General  Manager  with  the 
Step  1  Project  Pre-Proposal  Submission 
Form.  Funds  for  technical  assistance  are 
limited  but  staff  is  available  to  assist 
with  general  proposal  guidance.  The 
General  Manager  wrill  give  priority  to 
communities  which  have  the  least 
available  resources  for  project 
development 


VI.  Project  Proposal  Submission 
Procedures 

A.  Preapplication  Commimication 

Prior  to  project  submission,  project 
originators  are  highly  encouraged  to 
meet  or  communicate  with  appropriate 
BECC  staff  to  establish  fundamental 
eligibility  of  the  proposed  project  and  to 
be  briefed  on  the  two  step  BECC  project 
submission  process  and  the  BECC 
technical  assistance  program. 

B.  Step  I:  Project  Pre-Proposal 
Submission  Process 

Step  I  is  a  preliminary  stage  in  the 
project  proposal  submission  process  to 
be  completed  prior  to,  or  in  conjunction 
with,  the  comprehensive  project 
proposal  as  described  in  Step  D:  Project 
Proposal  Submission  Process.  Step  I 
involves  completion  of  a  relatively 
simple,  straightforward  form  describing 
the  project's  basic  parameters.  These 
pararaetera  will  provide  basic 
administrstive  information,  will  be  used 
to  establish  initial  project  conformance 
with  BECC  objectives,  aiKl  may  indicate 
the  applicant's  need  for  technical 
assistance.  The  Step  I:  Project  f*re- 
Pro^posal  Form  may  be  submitted  at  any 
time  to  the  General  Manager  of  the 
BECC. 

The  project  information  requested  on 
Step  1  Form  includes  the  project  title, 
project  sponsor  information,  project 
description,  project  type  and  location, 
expected  benefits  to  human  health  and 
the  environment,  previous 
environmental  and  technical  studies, 
engineering  technical  design, 
description  of  environmental 
assessm«it,  community  participation 
and  supi>ort,  estimated  project  capital 
costs,  estimated  annual  costs,  time 
schedule  for  each  project  phase, 
proposed  method  and  sources  of  project 
financing,  proposed  sources  of  revenue 
for  bank  loan  repayment,  and  additional 
infortnation  considered  pertinent  by  the 
applicant.  The  Step  I  Form  is  provided 
in  this  dociunent. 

Bocdar  EnvironiDent  Cooperation 
Coamission  Project  Pre-Propoeal 
SnbwiiiHHOB  Form 

(STEPl) 

1.  Title  of  proposed  project 

2.  Project  8ponMx/« 
Name: 
Address: 
Phone: 

Fax: 
Email: 

3.  Typeofpfoject: 


Wastewater  treatment Water 

pollutioii/supply 

Solid  waste  management Other 

related  project 

4.  General  infbnnation 
Impact  of  the  project.  Binational 

National 

Number  of  people  directly  affected 

Is  the  project  located  within  100  km  (62 

miles)  of  the  United  States/Mexican 

border?  Yes No 

If  the  project  is  outside  that  region,  does 

the  jHt>ject  significantly  impact  the 

border?  Yes No 

Will  the  project  have  a  positive 

environmental  benefit  to  the 

community?  Yes No 

Does  the  project  ccnnply  with  local, 

regional,  state,  and  federal  laws  and 

regulabons?  Yes No 

Is  there  a  source  of  revenue  to  repay  loaaa? 

Yes No 

Is  the  project  widely  supported  by  the 

community?  Yes No 

Is  technical  assistance  needed  to  com^rfate 

the  application  process?  Yes  

No  

5.  General  description  of  project 

6.  Geographic  location 

7.  Expected  benefits  to  human  health  and  the 

envircxuneBt 

8.  Previous  environmental  assessments  and 

technical  feasibility  studies  regarding 
project  development 

9.  Description  of  engineering  technical 

design 

10.  Environmental  assessment 

If  the  project  is  already  in  compliance  with 
local,  regional,  state  and  federal 
environmental  laws  and  regulations 
provide  a  list  of  permits  authorized, 
documents  approved,  and  authorizing 
agencies. 

Otherwise,  describe  how  the  project  wiU 
comply  with  appropriate  regulatory 
agencies. 

Describe  negative  short  and  long-term 
environmental  impacts  of  project 

Describe  implication  of  the  no  project 
alternative 

Describe  mechanisms  to  preserve,  protect, 
and  enhance  environmental  quaUty  on  a 
sustainable  basis 

11.  Describe  community  participation  and 

support  in  project  planning 

12.  Estimated  project  capital  costs  (dollars) 
Planning 

Design 

Construction 

Equipment 

Education  &  training  programs 

Public  outreach  program 

Other 

Total 

13.  Estimated  annual  costs  (dollars) 
Operation  and  maintenance 
Equipment  replacement 

Other 


14.  Time  schedule 

Number  of  monlhs 

Estimated  comptelion  date 

Ptewwig _..».—....-.—. 

Environmental  assessment 

Site  preparalion  
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14.  Time  schedule 


Construction  

Start  up  operations 


Number  o(  months 


Estimated  comptotion  date 


15.  Proposed  method  of  project  financiag. 

Indicate  actual  and  potential  sources 

16.  Proposed  sources  of  revenue  for  bank 

loan  repayment.  Indicate  user  fee  system 
to  be  used,  if  any 

17.  Additional  information 

C.  Step  II:  Project  Proposal  Submission 
Process 

Step  n  of  the  project  submission 
process  may  be  completed  in 
conjunction  with,  or  subsequent  to, 
completion  of  the  Step  I  form.  Step  n 
involves  provision  of  detailed  project 
proposal  information  to  the  BECC  in  the 
following  areas  (1)  general  project 
description,  (2)  enviroimiental 
assessment.  (3)  technical  feasibility,  (4) 
economic  and  financial  feasibility,  (5) 
social  aspects,  (6)  community 
participation,  and  (7)  operation  and 
maintenance.  The  BECC  requests  that 
project  information  be  submitted  in  the 
same  order  and  using  the  same 
alphanumeric  system  as  in  this 
document. 

The  proposed  project  must  meet 
fimdamental  BECC  criteria  for  project 
certification.  Beyond  the  ability  of  a 
project  to  meet  fundamental  BECC 
criteria,  projects  will  be  given  additional 
priority  ratings  using  sustainable 
development  evaluation  criteria  which 
will  prioritize  projects  that  meet 
standards  above  and  beyond 
fundamental  criteria.  The  fundamental 
and  sustainable  development  criteria  are 
indicated  for  each  of  the  seven  sections 
described  above.  The  process  is 
designed  to  prioritize  projects  which 
achieve  the  BECC  objectives  to  promote 
binational  cooperation  and  to  help 
preserve,  protect,  and  enhance  the 
environment. 

1.  General  Description  of  the  Project 

Information  Requested 

a.  Project  Originator/s.  Provide 
information  for  each  project  originator 
including,  lead  project  manager,  main 
contact  for  each  project  originator  (if 
applicable],  addresses,  phone  numbers, 
fax  nimibers.  and  Email  addresses. 

b.  Project  Location.  Describe  the 
geographical  location  of  the  project  and 
provide  a  map. 

c.  Environmental  Issue.  Describe  the 
environmental  issue  to  be  addressed  by 
the  project. 

d.  Project  Alternatives.  Describe 
alternative  methods  considered  to  solve 
the  environmental  issue  including  the 
consequences  of  a  no  project  alternative. 


e.  Project  Justification.  Justify  the 
project  including  aspects  which  make 
project  execution  necessary. 

f.  Project  Strengths  and  Weaknesses. 
Discuss  project  strengths  and 
weaknesses  and  available  resources  to 
overcome  the  weaknesses. 

g.  Binational  Aspects.  Discuss 
difficulties  created  by  the  binational 
scope  of  the  project  and  how  these 
difficulties  might  be  resolved. 

Fundamental  BECC  Criteria 

a.  The  project  must  be  within  100  km 
(62  miles]  of  the  U.S./Mexican  border  or 
has  been  found  by  the  BECC,  in 
concurrence  with  the  U.S. 
Environmental  Protection  Agency  and 
the  Mexican  Secretario  de  DesarroUo 
Social,  to  remedy  a  transboundary 
environmental  or  health  issue  within 
the  100  km  (62  mile]  zone. 

Sustainable  Development  Criteria 

a.  National  or  Binational  Project.  A 
binational  project  will  receive  a  higher 
priority  for  this  criterion  than  a  project 
which  affects  only  one  coimtry. 

b.  Extent  of  Local  or  Regional 
Enviromnental  Benefit.  A  project  which 
has  a  higher  positive  environmental 
impact  at  the  local  and/or  regional  level 
will  be  given  a  higher  priority. 

c.  Scope  of  Project  Impact.  A  project 
which  addresses  a  cross-border,  regional 
environmental  priority  will  receive  a 
higher  priority  than  a  project  which 
addresses  a  regional  priority  within  only 
one  coimtry.  A  project  which  addresses 
a  local  priority  in  only  one  country  will 
receive  a  lower  priority. 

2.  Environment 

The  goal  of  BECC  is  to  help  preserve, 
protect,  and  enhance  the  environment 
in  a  sustainable  manner  in  order  to 
improve  the  quahty  of  life  in  the  U.S./ 
Mexico  border  region.  The  applicant 
should  ensure  that  all  negative 
environmental  impacts  of  the  project 
have  been  identified  and  considered  in 
the  project  evaluation  process,  that 
appropriate  safeguards  have  been 
included  in  the  project  for  unforeseen 
impacts  which  could  cause  damage  to 
natural  resources,  and  that  projects  are 
in  compliance  with  appropriate  local, 
regional,  state,  and  federal 
environmental  regulations. 

Information  Requested 

a.  Doctmientation  of  Environmental 
Regulatory  Compliance.  Project 


originators  must  coordinate  with 
appropriate  local,  regional,  state,  and 
federal  agencies  to  identify  all 
environmental  impacts  to  natural  and 
cultural  resources  as  early  in  the  project 
planning  process  as  possible. 
Documentation  of  project  approval  by 
appropriate  regulatory  organizations 
must  be  provided  to  BECC  prior  to 
certification.  There  must  be  a  credible 
schedule  to  obtain  permits  prior  to  start 
of  construction. 

i.  Provide  a  list  of  all  environmental 
issues  affected  by  project  development. 

ii.  Describe  enviroiunental  action 
required,  including  no  action,  regulatory 
organization  requiring  the  action,  proof 
of  action  completed  or  proof  of  approval 
for  method  to  complete  the  action  in  the 
future,  and  contact  person. 

iii.  List  required  permits,  regulatory 
organization  providing  permit,  date 
permit  approved,  proof  of  approval,  and 
contact  person. 

iv.  Provide  copies  of  all  docimients 
submitted  to  regulatory  agencies  to 
BECC. 

b.  Conformance  with  Local  and 
Regional  Conservation  and 
Development  Plans.  Projects  submitted 
to  the  BECC  must  conform  with  local 
and  regional  plans. 

i.  List  applicable  local  and  regional 
plans,  agency  with  authority,  and 
contact  person. 

ii.  Describe  how  the  project  complies 
with  the  plans. 

c.  Environmental  Assessment.  Discuss 
short,  medium,  and  long-term  impacts 
on  biological  diversity,  sensitive 
environmental  habitats,  and  human 
health.  Include  an  analysis  of 
environmental  risks,  negative  and 
positive  impacts,  mitigation  of  negative 
impacts,  environmental  standards  and 
objectives  of  the  affected  area,  and 
project  alternatives  including 
implications  of  not  implementing  the 
project,  and  appropriate  additional 
information  which  has  not  already  been 
described  in  documents  provided  to  the 
BECC. 

Fimdamental  BECC  Criteria 

a.  CompUance  with  Applicable 
Environmental  Regulations.  All  projects 
certified  by  the  BECC  must  comply  with 
all  appropriate  environmental 
regulations.  Projects  which  do  not 
comply  with  appropriate  environmental 

Tlations  cannot  be  certified. 
Conformance  vsrith  AppUcable 
Local  and  Regional  Plans.  All  projects 


must  conform  with  applicable  local  and 
regional  plans.  Projects  which  do  not 
conform  with  local  and  regional  plans 
will  not  be  certified. 

c.  Conformance  with  AppUcable 
International  Treaties.  Projects  must 
comply  with  applicable  international 
treaties. 

d.  Environmental  Mitigation.  Projects 
with  a  major  direct  negative  impact  with 
no  reasonable  actions  to  mitigate  the 
impact  will  not  be  certified. 

Sustainable  Development  Criteria 

a.  Holistic  Approach  to  Natural 
Resource  Management.  Projects  which 
adopt  a  holistic  approach  to  natural 
resource  management  and 
environmental  protection  by  watershed, 
groundwater  baiisin,  airshed,  land  use 
planning,  or  similar  method  will  receive 
higher  priority.  Projects  addressing  a 
single  media  within  a  small  area  will 
receive  lower  priority. 

b.  Natural  Resource  Sustainability. 
Projects  which  promote  natural  resource 
sustainability,  such  as  a  project  which 
reduces  waste  at  the  source,  uses  fewer 
natural  resources,  reuses  or  recycles  will 
receive  higher  priority. 

c.  Energy  Sources.  Projects  which  use 
only  renewable  energy  sources  will 
receive  higher  priority.  A  project  which 
uses  a  combination  of  renewable  energy 
resources  and  fossil  fuel  resources  will 
receive  medium  priority  and  projects 
utilizing  only  fossil  fuel  resources  will 
receive  lower  priority. 

d.  Energy  Efficiency.  Projects  which 
have  stronger  energy  efficiency/ 
conservation  measures  will  receive  high 
priority.  Projects  which  do  not  have 
efficiency/conservation  measures  will 
receive  lower  priority. 

e.  Negative  Direct  Environmental 
Impact  at  Project  Site.  Projects  which  do 
not  create  a  direct  negative  impact  on 
natural  resources  will  receive  higher 
priority.  Projects  which  have  a  direct 
negative  impact  that  will  be  mitigated 
will  receive  medium  priority  and 
projects  which  have  a  direct  negative 
impact  that  will  not  be  mitigated  will 
receive  lower  priority. 

f.  Voluntary  Environmental  Mitigation 
Enhancement  Measures.  Projects  which 
provide  mitigation  measures  for 
restoration  of  degraded  habitat, 
biodiversity  enhancement,  ecosystem 
preservation,  or  other  measures  which 
improve  the  quality  of  life  for  local 
residents  or  enhance  the  quality  of  the 
local  environment  such  as  parks  will 
receive  higher  priority.  Projects  which 
provide  marginal  mitigation  measures 
will  receive  medium  priority.  Projects 
which  do  Jiot  offer  mitigation  measures 
will  receive  lower  priority. 


g.  Contamination  Reduction.  Projects 
which  comprehensively  address  a 
contamination  will  receive  medium 
priority,  and  projects  which  do  not 
reduce  contamination  will  receive  lower 
priority. 

h.  Prevention  of  Contamination  at 
Project  Site.  A  project  which  has  a 
highly  effective  pollution  prevention  of 
reduction  program  that  prevents 
contamination  at  the  project  site  during 
construction  and  operation  of  the 
project  will  receive  high  priority,  an 
acceptable  pollution  prevention  or 
reduction  program  will  receive  medium 
priority,  and  a  less  effective  pollution 
prevention  or  reduction  program  will 
receive  lower  priority. 

i.  Monitoring  and  Enforcement. 
Projects  with  a  highly  effective 
environmental  monitoring  and 
enforcement  program  will  receive 
higher  priority.  Projects  with  an 
acceptable  program  will  receive 
medium  priority  and  a  less  effective 
program  will  receive  lower  priority. 

j.  Human  Health  Issues.  Projects 
which  address  critical  human  health 
needs  will  receive  high  priority.  Projects 
which  address  some  health  needs  wrill 
receive  medium  priority  and  projects 
which  do  not  address  health  needs  will 
receive  lower  priority. 

3.  Technical  Feasibility 

BECC  will  certify  projects  which  use 
appropriate  technology  and  are 
designed,  and  will  be  operated,  and 
maintained  in  a  manner  which  will 
achieve  the  project's  purpose. 

Information  Requested 

a.  Project  Specification.  Include 
technical  aspects  which  justify  the 
project,  providing  the  sensitivity 
analysis  and  justification  of  the 
following  factors,  dependent  upon  the 
type  of  project. 

•  Water  Pollution:  Growth  analysis, 
both  mid  and  long  range  for  the 
proposed  planning  time  frame;  average 
daily  consumption  rate;  characteristics 
of  the  production  source,  water  quahty 
analysis,  pollution  prevention  program, 
transportation,  and  distribution 
infrastructure;  type  and  capacity  of 
treatment  and  its  efficiencies,  estimates 
of  design  and  construction  costs, 
estimated  nnniial  operation,  and 
maintenance  costs;  and  any  other 
information  that  will  ensure  a  better 
understanding  of  the  project. 

•  Wastewater  Treatment:  Quantity 
and  quality  of  wastewater  to  be  treated; 
projection  of  the  wastewater  volume  for 
the  proposed  Ufe  of  the  project;  design 
of  collection  system  including  pumping; 
design  of  treated  wastewater  discharge 
or  wastewater  reuse  systems;  analysis  of 


treated  wastewater  quality;  sludge 
treatment  analysis  and  system  for  final 
disposal  of  sludge;  and  any  other 
information  that  will  ensure  a  better 
understanding  of  the  project. 

•  Municipd  Solid  Waste:  Projection 
of  amounts  of  solid  waste  generated  by 
the  population  for  the  proposed  life  of 
the  project;  areas  of  collection; 
description  of  operation  efficiency;  type 
and  capability  of  proposed  equipment; 
plan  for  disposal  of  household 
hazardous  waste;  recycling  proposals; 
plan  for  the  expansion,  upgrade,  or 
closure  of  landfills;  incineration 
capabilities;  composting  capabilities; 
energy  production  capabilities;  and  any 
other  iiiformation  that  will  ensure  a 
better  understanding  of  the  project 

b.  Technical  Process.  Use  of  proven  or 
known  effective  technologies  is 
encouraged.  Criteria  for  selection  and 
justification  of  the  chosen  technology 
should  be  included  with  emphasis  on 
efficiency  of  operation.  Projects  that 
involve  the  transfer  of  technology 
should  describe  the  process  and 
projected  performance  data. 

c.  Quality  Control  Program.  Submit 
the  quahty  control  plan  for  all  aspects 
of  the  project.  It  should  include 
contractor  and  equipment  quahty 
control,  personnel  training,  as  well  as 
other  quality  control  issues. 

d.  Investment  Timetable.  Submit  the 
project  financing  plan  and  the  required 
sequence  to  be  followed  in  order  to 
implement  different  stages  of  the 
project.  Provide  project  development 
with  a  detailed  description  of  stages, 
and  activities  necessary  to  reach  the 
objectives  in  a  timely  and  cost  effective 
manner.  Include  a  bar  diagram  showing 
the  actions  to  be  carried  out,  an 
investment  schedule,  stages  of  progress, 
cost  and  source  of  funds. 

Fundamental  BECC  Criteria 

None. 

Sustainable  Development  Criteria 

a.  Transfer  of  Technology.  Projects 
which  transfer  technology  will  receive  a 
higher  priority. 

D.  Level  ana  Type  of  Technology  to  be 
Utilized.  Projects  which  utilize  provwi 
technology  will  receive  higher  priority. 
Also,  a  closer  match  between  the  level 
of  technology  used  and  the  abihty  of  the 
local  user  to  operate  and  maintain  the 
system  will  result  in  a  higher  project 
priority. 

c.  Project  Life  Cycle  Cost.  Projects 
which  have  a  lower  fife  cycle  cost  will 
receive  higher  priority.  Energy  intensive 
systems,  systems  which  incorporate 
high  cost  technical  equipment,  systems 
which  require  frequent  maintenance 
and  equipment  replacement  and  that 
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require  labor  intensive  operation  all 
tend  to  be  high  Ufe  cycle  cost  projects. 

d.  Ease  of  Expanding  Facilities  to 
Meet  Future  Services  Demands.  Froiects 
which  can  be  expanded  easily  to  meet 
future  services  demands  will  receive 
higher  priority,  projects  which  have 
retrtrictions  in  meeting  future  services 
demands  will  receive  lower  pricvity. 

e.  New  Facility.  Expansion  of  Existing 
Facility,  or  Rehabilitation  of  Existing 
Facility.  Projects  involving  construction 
of  new  facilities  will  receive  higher 
priority,  assuming  no  facility  is 
currently  operating  to  deal  with  the 
environmental  issue  being  addressed. 
Projects  which  expand  the  capacity  of 
an  existing  fadhty  or  require  addition  of 
new  facilities  to  existing  facilities  will 
receive  medium  priority  and  projects 
which  rehabilitate  existing  facilities  will 
receive  lower  priority. 

4.  Economic  and  Financial  Feasibility 

Economic  and  financial  information 
will  be  used  to  verify  the  viability  of 
proposed  projects  and  assess  the 
economic  siistainabiUty  of  the  projects. 

Information  Requested 

Applicants  are  requested  to  submit  an 
analysis  that  shows  a  reasonable 
internal  rate  of  return  and  payment 
capability  and  the  basis  for  the 
assumptions.  Furthermore,  the 
applicant  is  requested  to  provide  the 
following  information: 

a.  Analysis  of  the  cash  flow,  balance 
sheet,  income  statement,  and  sources  of 
financing. 

b.  Plan  to  recover  the  investment  and 
operational  and  maintenance  costs.  This 
plan  should  include  an  analysis  of 
interest  rate  and  anticipated  income 
sources.  If  a  user  fee  will  be  used 
discuss  how  the  system  will  be  set  up 
and  what  assurances  there  are  that  users 
will  pay. 

c.  Sensitivity  analysis  which 
compares  the  result  of  economic  factors 
differing  from  those  assumed  in  project 
planning  (e.g.  different  interest  rates, 
population  growth  rates,  economic 
growth  rates). 

d.  Financial  statements  for  a  15  year 
horizon. 

Fundamental  BECC  Criteria 

a.  Benefit/Cost  (B/C)  Ratio.  This  ratio 
is  the  main  indicator  of  the  economic 
feasibility  of  a  project.  It  measures  the 
proportion  of  bienefits  to  costs.  Projects 
mu3t  have  a  ratio  greater  than  1  in  order 
to  be  considered  for  certification. 

Sustainable  Development  Criteria 

a.  Relationship  Between  User  Fees 
and  Operating  Costs  (debt  coverage). 
Projects  which  have  a  higher  projected 


debt  coverage  (imder  payments  as  a 
percentage  of  required  debt  payment) 
will  receive  a  higher  priority. 

b.  Internal  Rate  of  Return  (KR).  The 
IRR  indicates  the  economic  feasibility  of 
a  project  according  to  its  expenditures 
and  recoveries  program.  Projects  having 
a  greater  IRR  will  receive  higher  priority 
thanjprojects  with  a  smaller  IRR. 

c.  Community  Economic 
Development.  Projects  which  have  a 
highly  effective  plan  to  promote  local 
economic  development  such  as 
procurement  preference  for  local 
businesses  and  products  and 
development  of  local  employment  and 
other  community  economic 
opportimities  will  receive  higher 
priority.  Projects  with  a  plan  which 
adequately  promotes  local  economic 
development  will  receive  medium 
priority  and  projects  with  less  effective 
local  economic  development  plans  will 
receive  lower  priority. 

d.  Economic  Sustainability.  Projects 
should  be  both  environmentally  and 
economically  sustainable.  Projects 
which  are  economically  sustainable 
over  the  long-term  (e.g.  projects  which 
are  sustainable  with  locally  generated 
revenue)  will  receive  higher  priority. 
Projects  which  are  only  economically 
sustainable  on  a  short-term  basis  (e.g. 
projects  dependent  on  sources  of 
revenue  not  reasonably  assiired  for  the 
Ufe  of  the  project)  will  receive  lower 
priority. 

5.  Social  Aspects 

The  BECC  recognizes  the  need  to 
assess  social  aspects  which  may  affect 
the  success  of  a  project. 

Information  Requested 

a.  Project  Impacts  on  Local 
Populations.  Provide  information  on  the 
number  of  people  who  will  directly 
benefit  if  the  project  is  implemented 
and  the  niunber  of  people  who  would  be 
affected  directly  and  indirectly  if  the 
project  is  not  implemented.  Discuss 
impacts  on  local  employment,  local 
economic  development,  and  other  local 
issues. 

b.  Project  Impacts  on  Cultural 
Resources.  Provide  information  on  the 
cultural  resources  impacted  by  the 
project,  if  any. 

c.  Characterization  of  Local  Economic 
Situation.  Provide  the  most  ciirrent 
information  available  on  the  local 
unemployment  rate,  the  average  per 
capital  income,  and  current  availability 
of  environmental  services. 

Fundamental  BECC  Criteria 

a.  Compliance  with  Applicable 
Cultural  Resources  Regulations.  All 
projects  certified  by  the  BECC  must 


comply  with  all  appropriate  cultural 
resource  regulations. 

Sustainable  Development  Criteria 

a.  Size  of  Benefiting  Conunvmity. 
Projects  developed  by  small 
communities  with  fewer  resources  to 
develop  projects  independently  will 
receive  faiigher  priority. 

b.  Unemployment  Rate.  Projects 
benefiting  a  population  with  a  higher 
unemployment  rate  will  receive  higher 
priority. 

c.  Average  Per  Capita  Income.  Projects 
affecting  a  population  with  a  lower  per 
capita  income  will  receive  higher 
priority. 

d.  Availability  of  Services.  Projects 
affecting  an  area  with  no  services  (i.e. 
water,  wastewater,  electricity)  will 
receive  higher  priority.  Projects  with 
partial  services  will  receive  medium 
priority  and  projects  which  improve 
existing  services  will  receive  lower 
priority. 

e.  Creation  of  Local  Employment 
Opportunities.  If  most  of  the  jobs 
created  by  a  project  are  within  the 
border  zone  the  project  will  receive 
higher  priority.  Projects  which  create 
jol^  outside  the  border  zone  rather  than 
within  the  border  zone  vdll  receive 
lower  priority. 

f.  Negative  Direct  Cultiual  Resource 
Impact  at  Project  Site.  Projects  which  do 
not  create  a  direct  negative  impact  on 
cultural  resources  will  receive  higher 
priority.  Projects  which  have  a  direct 
negative  impact  that  will  be  mitigated 
will  receive  medium  priority  and 
projects  which  have  a  direct  negative 
impact  that  will  not  be  mitigated  will 
receive  lower  priority. 

6.  Community  Participation 

Due  to  the  nature  of  BECC's  mission, 
community  acceptance  of  a  project  takes 
on  a  highly  meaningful  role.  An 
interactive  process  has  been  developed 
to  ensure  meaningful  community 
participation  in  the  project  planning 
and  process  of  developing  project 
proposals.  Applicants  shoiild  obtain 
community  approval  for  a  project  by 
establishing  consensus  on  the  need  for 
project  implementation  as  well  as  for 
acceptance  of  user  payments  for  service, 
operations,  and  maintenance  of  the 
proposed  project. 

Information  Requested 

a.  Public  Expectations.  Indicate  what 
the  public  expiects  if  the  project  is 
executed.  Indicate  how  the  public  was 
involved  in  the  project  development 
process  and  how  public  priorities  were 
measured.  For  example,  media 
campaigns,  mailings,  community 


meetings,  and  educational  activities  for 
affected  citizens  of  all  ages  and  groups. 

Fundamental  BECC  Criteria 

a.  Outreach  Program.  Projects  must 
have  an  effective  outreach  program  in 
order  to  be  considered  for  certification 
by  the  Board. 

b.  Public  Opinion.  Projects  must  be 
widely  accepted  by  the  Public  as 
evidenced  by  comments  at  public 
meetings,  hearings,  and  letters  prior  to 
certification  by  the  Board. 

Sustainable  Development  Criteria 

a.  Education  Program.  Projects  which 
include  a  highly  effective  environmental 
education  program  will  receive  higher 
priority.  Projects  which  include  an 
adequate  environmental  education 
program  v^U  receive  mediimi  priority 
and  projects  which  include  a  less 
effective  environmental  education 
program  will  receive  lower  priority. 

b.  Diversity  of  Community 
Participants.  Projects  with  strong 
involvement  in  planning  by  diverse 
project  sponsors,  socioeconomic 
commimity  groups,  and  individuals  will 
receive  higher  priority.  Conversely, 
projects  with  little  or  no  diversity  will 
receive  lower  priority. 

7.  Operation  and  Maintenance 

It  is  important  to  detect  and  correct 
any  shortcomings  in  operations  at  an 
early  stage  in  order  to  reach  planned 
operations  efficiency  levels  as  soon  as 
possible. 

Information  Requested 

a.  Start-Up  Operation  Program. 
Establish  the  sequence  in  which  the 
infrastructure's  operation  will  start  as 
well  as  how  any  projected  problems  or 
defects  in  equipment  or  workmanship 
will  be  identified  and  corrected  during 
the  start-up  phase. 

b.  Contingency  Program.  Define 
actions  and  corrective  measiues  to  be 
ttHfjon  should  a  contingency  program  be 
needed  during  the  start-up  operations  of 
the  project. 

c.  Operation  and  Maintenance 
Program.  A  well-defined  long-term 
operation  and  maintenance  program  is 
necessary.  Describe  the  system's 
operation  and  maintenance  program  to 
include  training  and  certification  of 
operators,  training  of  maintenance 
personnel,  and  preparation  of  operation 
and  maintenance  instruction  material. 
Also  quantify  funds  reserved  in  project 
budgert  to  ensure  adequate  support  for 
operation  and  maintenance  program. 

d.  Safety  Program.  An  operational 
safety  program  should  be  an  integral 
part  of  the  operation  and  maintenance 
program. 


Fundamental  BECC  Criteria 

None. 
Substainable  Development  Criteria 

a.  Preliminary  Operations.  Projects 
which  have  more  effective  start-up 
programs  will  receive  higher  priority. 

b.  Long-term  Operation  and 
Maintenance.  Projects  which  have  a 
planned  and  budgeted  long-term 
operation  and  maintenance  program, 
including  personnel  training,  will 
receive  higher  priority. 

c.  Safety  Program.  Projects  offering  a 
plan  for  operational  safety  will  receive 
higher  priority. 

Vn.  Project  Certification 

After  review  of  the  proposed  project, 
BECC  staff  will  make  a  determination  on 
whether  to  recommend  certification  of 
the  project,  based  on  BECC  fundamental 
and  sustainable  development  criteria 
provided  in  this  docimient,  to  the  BECC 
Board  of  Directore.  The  BECC  should  be 
involved  in  local  public  meetings  on  the 
projects  imder  consideration  prior  to 
certification  in  order  to  achieve  a  higher 
level  of  appreciation  for  public  support. 
The  Board  may  consider  and  certify 
projects  during  its  quarterly  piiblic 
meetings.  Projects  certified  by  the  board 
will  be  submitted  as  a  proposal  for 
financing  to  the  NADBank  or  to  other 
sources  of  funding  as  appropriate. 
Project  certification  does  not  guarantee 
financing  by  the  NADBank  or  by  other 
sources. 

Project  proposals  submitted  to  the 
BECC  should  be  delivered  to  either  of 
the  following  addresses: 

From  Mexico: 

Apartado  Postal 

Apartado  Postal  3114-J,  Cd.  Jiiarez. 
Chihuahua,  Mexico 

Telefonos 

(91-16)  29-2395,  29-2396,  29-2398 

Fax 

(91-16)  29-2397 

Office  Location 

Blvd.  Tomas  Fernandez  #7940,  Torres 
Campestre,  Piso  6,  Cd.  Juarez, 
Chihuahua,  CT.  32470.  Mexico 
From  USA: 

Post  Office  Box 

P.O.  Box  221648,  El  Paso,  TX  79913, 
USDA 

Telephone 

(011-52-16) 29-2395. 29-2396.  29- 
2398. 


Fax 

(011-52-16)  29-2397 

(FR  Doc.  95-14543  Filed  6-»-fl5;  8:45  am] 
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[FRL-6220-3] 

Intaragency  Working  Group  on 
Environmantal  Juatica:  NotWcatton  of 
AvaHaMllty  of  Final  Fadaral  Aganey 
Environmantal  Juatica  Stratagiaa 

Executive  Order  12898,  "Federal 
Actions  to  Address  Environmental 
Justice  in  Minority  Populations  and . 
Low-income  Populations"  (February  11, 
1994)  required  Federal  agencies  to 
develop  Environmental  Justice  strategies 
for  carrying  out  the  requirements  of  the 
Executive  Order.  The  following 
strat^es  are  available  for  distribution 
at  this  time: 


Publication  No 


200-A-05-«00  . 
200-R-e5-908  . 
20O-R-«5-^1  . 
200-R-45-002  . 

200-R-95-e03  . 

200-4^-95-404 

200-R-9S-806 
200-R-05-906 
200-R-95-909 
200-R-95-910 
200-B-e5-907 

200-fl-95-911 


Agency  or  Oepart- 


Agricutture. 
Convnerce. 
Defense. 

Environnientai  Pro- 
tection Agcy. 
HeaMh,  Human  Serv- 

Housing&  Urban  De- 

veiopmenL 


NASA. 

Nudear  Regulatory 

Commission. 
TransporlaliorL 


These  strategies  may  be  obtained,  free 
of  charge,  by  contacting:  The  National 
Center  for  Envirtmmental  PubUcations 
and  Information,  P.  O.  Box  42419, 
Cincinnati,  Ohio  45202;  Phone:  513/ 
489-8190;  FAX:  513/489-8695  (Please 
include  pubfication  niunber). 

The  following  strategy  is  available 
directly  from  the  agency:  Department  of 
Energy— Toni  Benjamin  9  (800)586- 

3612. 
Dated:  June  6,  IMS. 

CUrio  Gaylard, 

Director,  Office  of  Environmental  Justice. 
(FR  Doc  95-14341  Filed  6-9-95;  8:45  am) 


[FRL-6219-0] 

NatkMWI  Adviaory  Council  for 
Environmantal  Policy  and  Technology; 
Ecoayatama  Information  and 
Aaaaaamanf  CommMaa;  PufaHc 
Maatlng 

AQBICY:  Environmental  Protecticm 
Agency. 


30872 


Federal  Register  /  Vol.  60,  No.  112  /  Monday,  June  12,  1995  /  Notices 


Federal  Register  /  Vol.  60,  No.  112  /  Monday,  June  12.  1995  /  Notices 


30873 


action:  Notice  of  public  meeting. 

summary:  Under  the  Federal  Advisory 
Committee  Act,  PL  92463,  EPA  gives 
notice  of  a  two-day  meeting  of  the 
Ecosystems  Information  and 
Assessments  Committee  of  the  National 
Advisory  Council  for  Environmental 
Policy  and  Technology  (NACEPT). 
NACEPT  provides  advice  and 
recommendations  to  the  Administrator 
of  EPA  on  a  broad  range  of 
environmental  policy  issues,  and  this 
meeting  is  being  held  to  discuss  the 
Ecosystems  Information  and 
Assessments  Committee  agenda  for  the 
coming  year.  The  Administrator  has 
asked  NACEPT  to  concentrate  on 
ecosystem  management  and  how  long- 
term  ecological,  economic,  and  social 
needs  can  be  integrated  to  achieve  a 
community-based  approach  to 
environmental  management. 

The  Ecosystems  Information  and 
Assessments  Committee  will 
concentrate  on  specific  information  and 
assessment  issues  required  to  support  a 
successful  community-based  approach 
to  environmental  management.  These 
issues  will  include  discussion  of  the 
role  of  EPA  in  information  access  and 
dissemination  to  support  community- 
based  environmental  management; 
disctission  of  information  technologies 
available  to  support  community-based 
environmental  management;  and 
discussion  of  the  role  of  science  in 
support  of  community-based 
environmental  management;  and 
discussion  of  appropriate  methodologies 
in  support  of  community-based 
environmental  management. 

The  Ecosystems  Information  and 
Assessments  Committee,  as  does 
NACEPT,  comprises  a  representative 
cross-section  of  EPA's  partners  and 
constituents.  However,  in  order  to  gain 
additional  insights  and  perspectives 
from  all  interested  parties  as  this 
committee  begins  its  work,  time  has 
been  allotted  during  the  meeting  for  oral 
comments  from  the  public.  Any  member 
of  the  public  wishing  to  present  oral 
comments  on  any  of  these  issues  can 
schedule  an  appointment  by  contacting 
Joe  Sierra  at  the  address  and  telephone 
numbers  below,  no  later  than  Sept.  1, 
1995.  Due  to  time  constraints,  oral 
presentations  will  be  strictly  held  to  five 
minutes,  and  slots  are  limited.  Available 
time  slots  will  be  allocated  on  a  first- 
come  first  served  basis  to  those 
scheduling  a  presentation  in  advance. 
Written  comments  will  be  accepted  at 
any  time  prior  to,  or  at,  the  meeting. 
DATES:  The  two-day  public  meeting  will 
be  held  on  Wednesday,  September  13, 
1995,  from  9  a.m.  to  5  p.m.,  and  on 
Thursday,  September  14, 1995,  from  8 


a.m.  to  3  p.m.  On  both  days  the  meeting 
will  be  held  at  the  Dupont  Plaza  Hotel, 
1500  New  Hampshire  Ave.  N.W., 
Washington,  D.C.  20036. 
ADDRESSES:  Written  comments  should 
be  sent  to:  Joseph  A.  Sierra,  DFO, 
Ecosystems  Information  &  Assessments, 
Committee/NACEPT,  Office  of 
Cooperative  Environmental 
Management,  U.S.  EPA  (1601F).  401  M 
St.  S.W..  Washington,  D.C.  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  A.  Sierra,  Designated  Federal 
Official,  Direct  line  (202)  260-6839, 
Secretary's  line  (202)  260-f  891. 

Dated:  June  2. 1995. 
JcMeph  A.  Sierra, 
Designated  Federal  Official. 
[PR  Doc.  95-14342  Filed  6-9-95;  8:45  am) 
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[FRL-S220-2] 

National  Envlronmantal  JustiM 
Adviaory  Council;  Notification  of 
Public  Adviaory  Commlttea  M6ating(8); 
Open  Meeting 

Pursuant  to  the  Federal  Advisory 
Committee  Act  (FACA),  Public  Law  92- 
463,  notice  is  hereby  given  that  the 
National  Environmental  Justice 
Advisory  Coimdl  (NEJAC)  will  meet  on 
the  dates  and  times  described  below. 
The  subcommittees  are  not  meeting  at 
this  tiihe.  All  times  noted  are  Eastern 
Daylight  Time.  All  meetings  are  open  to 
the  public.  Due  to  limited  space,  seating 
at  the  NEJAC  meeting  will  be  on  a  first- 
come  basis.  For  further  information 
concerning  the  pubhc  comment  period 
meeting,  please  contact  the  individual 
listed  below.  Docimients  that  are  the 
subject  of  NEJAC  reviews  are  normally 
available  from  the  originating  EPA  office 
and  are  not  available  from  the  NEJAC 
The  meetings  will  occur  at  the 
Doubletree  Hotel  National  Airport,  300 
Army/Navy  Drive,  Arlington,  VA, 
Phone:  703/416-4100,  FAX:  703/416- 
4126. 

The  NEJAC  will  meet  Tuesday,  July 
25,  from  9  a.m.  to  7:30  p.m.  and 
Wednesday,  July  26,  from  9  a.m.  to  3 
p.m.  to  discuss  the  role  of  the  new 
council,  follow-up  on  pending  items 
from  the  January  meeting,  discuss  future 
items  to  be  addressed,  and  receive 
public  conunents  from  11-12  a.m.  and 
6-7:30  p.m.  on  Tuesday,  July  25  and 
from  11-12  a.m.  on  Wednesday,  July  26. 

Members  of  the  public  who  wish  to 
make  a  brief  oral  presentation  at  the 
meeting(s)  should  contact  Patricia  White 
of  PRC  Environmental  Management.  Inc. 
no  later  than  July  10, 1995  in  order  to 
have  time  reserved  on  the  agenda.  In 
general,  each  individual  or  group 


making  an  oral  presentation  will  be 
limited  to  a  total  time  of  five  minutes. 
Written  comments  of  any  length  (at  least 
35  copies)  should  be  received  no  later 
than  July  10,  1995,  comments  received 
after  that  date  will  be  provided  to  the 
Coujicil  as  logistics  allow.  They  should 
be  sent  to  PRC  Environmental 
Management,  Inc.,  1505  PRC  Drive,  TM 
220,  McLean,  VA  22102.  Telephone 
number  is  (703)883-8880  or  FAX  (703) 
556-2852. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
hearing  impaired  individuals  or  non- 
English  speaking  attendees  wishing  to 
m^e  arrangements  for  a  sign  language 
or  foreign  language  interpreter,  please 
call  or  fax  Patricia  White  at  (703)  8834- 
8880  or  (703)  556-2852  (fax). 

Dated:  June  6, 1995. 
aaiioe  E.  Gaylord, 

Designated  Federal  Official,  National 
Environmental  Justice  Advisory  Council. 
[FR  Doc.  9&-14340  Filed  &-9-95;  8:45  am) 
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Chlorothalonil;  Request  for  an 
Exception  to  Worker  Protection 
Standard  Early  Entry  Prohibition  for 
Hand  Harvest  of  Cantaloupe  and 
Squash 

AQENCY:  Enviroimiental  Protection 

Agency  (EPA). 

ACTION:  Announcement  of  receipt  of 

petition  for  an  exception;  request  for 

comment. 

SUMMARY:  EPA's  Worker  Protection 
Standard  (WPS)  allows  the  Agency  to 
grant  exceptions  to  the  entry  restrictions 
contained  in  40  CFR  170.112(e).  The 
State  of  Delaware  has  petitioned  the 
Agency  to  allow  workers  to  enter 
chlorothalonil-treated  cantaloupe  and 
squash  fields  to  perform  hand  labor 
harvesting  before  expiration  of  the  48- 
hour  restricted  entry  interval  (REI).  The 
time  period  for  this  exception  request  is 
during  the  harvest  season  from  July  1 
through  September  15. 1995.  This 
Notice  acknowledges  receipt  of  the 
exception  request  and  invites  comments 
from  the  pubUc  on  the  request. 

DATES:  Comments,  data,  or  evidence 
should  be  submitted  on  or  before  July 
12, 1995. 

ADDRESSES:  The  Agency  invites  any 
interested  person  to  submit  written 
comments  identified  by  docket  number 
"OPP-250106"  to:  By  mail:  Public 
Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C),  Environmental  Protection 
Agency.  401  M  St..  SW..  Washington, 


DC  20460.  In  person,  bring  comments 
to:  Rm.  1132,  Crystal  Mall  2, 1921 
Jefferson  Davis  Highway,  Arlington,  VA 

Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCII  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Conunents  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  5.1 
file  format  or  ASCII  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  the  docket  number 
"OPP-250106."  No  Confidential 
Business  Information  (CBI)  should  be 
submitted  through  e-mail.  Electronic 
comments  on  this  document  may  be 
filed  online  at  many  Federal  Depository 
Libraries. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  markkig  any 
part  or  all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2.  ' 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  1132  at  the  Virginia 
address  given  above  from  8  a.m.  to  4:30 
p.m.,  Monday  through  Friday,  excluding 
legal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  Sara 
Ager  or  Ameesha  Mehta,  Office  of 
Pesticide  Programs  (7506C), 
Environmental  Protection  Agency,  401 
M  St..  SW..  Washington,  DC  20460. 
Office  location,  telephone  number,  and 
e-mail  address:  Rm.  1121, 1921  Jefferson 
Davis  Highway,  Crystal  Mall  #2, 
Arlington,  VA,  (703)  305-7371, 
ager.sara@epamail.epa  gov.  or 
mehta.ameesha@epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

A.  Early  Entry  Exceptions 

In  general,  §  170.112  of  the  Worker 
Protection  Standard  (WPS)  prohibits 
agricultural  workers  from  entering  a 
pesticide-treated  area  during  a  restricted 
entry  interval  (REI).  REIs  are  based  on 
the  toxicity  of  the  active  ingredient  in 
the  product.  REIs  are  specified  on  the 
pesticide  product  label  and  typically 
range  from  12  to  72  hours.  Product- 
specific  longer  REIs  have  been  set  for  a 
few  pesticides. 

The  WPS  CTirrently  contains  the 
following  exceptions  to  the  general 


prohibition  against  worker  entry  during 
UieREI: 

(1)  Entry  resulting  in  no  contact  with 
treated  surfaces. 

(2)  Entry  allowing  short-term  tasks 
(less  than  1  hour)  to  be  performed  with 
personal  protective  equipment  (PPE) 
and  other  conditions. 

(3)  Entry  to  perform  tasks  associated 
with  agricultural  emergencies. 

Under  these  exceptions,  workers 
engaging  in  early  entry  work  are  not 
permitted  to  engage  in  hand  labor, 
which  results  in  substantial  contact 
with  treated  surfaces.  The  WPS  defines 
hand  labor  as  any  agricultural  activity 
performed  by  hand  or  with  hand  tools 
that  causes  a  worker  to  have  substantial 
contact  with  treated  surfaces  (such  as 
plants  or  soil)  that  may  contain 
pesticide  residues. 

Under  §  170.112(e)  of  the  WPS,  EPA 
may  establish  additional  exceptions  to 
the  Standard's  provision  of  prohibiting 
early  entry  to  perform  routine  hand 
labor  tasks.  EPA  will  grant  or  deny  a 
request  for  an  exception  based  on  a  risk- 
benefit  analysis.  This  analysis  takes  into 
accoimt  both  the  added  risks  and  the 
benefits  from  allowing  early  entry  to 
perform  hand  labor  tasks. 

On  June  10,  1994  (59  FR  30265),  EPA 
granted  an  exception  which  allows, 
imder  specified  conditions,  early  entry 
into  pesticide- treated  areas  in 
greenhouses  to  harvest  cut  roses.  In  the 
Federal  Register  of  May  3,  1995  (60  FR 
21953),  two  additional  exceptions  were 
granted  which  allow  early-entry  to 
perform  irrigation  and  limited  contact 
tasks  under  specified  conditions. 

B.  Chemical-Specific  Information 

Chlorothalonil  is  a  wettable  granular 
fungicide  used  to  control  Downey 
Mildew  disease,  and  has  been  classified 
as  a  probable  himian  (Category  Bz) 
carcinogen.  Chlorothalonil  has  eye 
irritation  concerns  and  other  delayed 
health  effects  (kidney  effects).  The  REI 
has  been  set  for  48  hours.  The  pre- 
harvest  interval  (PHI)  for  melons  and 
squash  is  at  0-days.  The  PHI  is  the  time 
duration  that  must  elapse,  in  days,  from 
the  last  day  of  appUcation  to  the  first 
day  that  a  crop  can  be  harvested.  The 
Registration  Eligibility  Doamient  (RED) 
is  scheduled  for  completion  this  year 
and  changes  to  the  REI  and  the  PHI  may 
occur. 

n.  Summary  of  Delaware's  Petition 

The  State  of  Delaware  has  petitioned 
under  §  170.112(e)  the  Agency  to  allow 
early  entry  by  workers  into 
chlorothalonil-treated  cantaloupe  and 
squash  fields  to  perform  hand  labor 
harvesting  24  hours  after  the  spray 
application.  Delaware's  petition  states 


that  if  growers  cannot  harvest  daily  they 
will  siJfer  substantial  economic  losses. 
The  time  period  for  the  exception 
requested  is  from  July  1  through 
September  15, 1995. 

A.  Need  for  Early  Entry 

According  to  the  request,  cantaloupe 
and  squash  are  under  severe  disease 
pressure  from  Downey  mildew  in 
Delaware,  and  if  imchecked,  it  can 
destroy  the  crop.  The  practice  is  to 
apply  chlorothalonil  every  7  days  where 
Downy  mildew  is  a  problem.  Delaware 
contends  that  considerable  fruit  could 

be  damaged  or  lost  during  «  4(Miuuj 

REI.  due  to  the  inability  to  harvest 
mature  crops.  The  alternatives  to 


chlorothalonil  are  Maneb  or  Penncozeb, 
both  of  which  have  a  PHI  of  5  days. 
Delaware  states  that  rescheduling  sprays 
would  not  be  practical  because  the  7- 
day  spray  schedule  is  followed  to 
protect  against  Downey  mildew 
infection.  Delaware  contends  that 
regardless  of  how  a  grower  schedules 
sprays,  there  would  be  a  48-hour  REI 
following  a  spray  appUcation,  and 
weather  and  crop  maturity  may  require 
harvest  during  that  time.  According  to 
Delaware,  the  average  plot  size  is  1  acre 
and  requires  2  to  5  workers  to  harvest 
1  hour  per  field.  Workers  would  harvest 
several  fields  over  an  8-iour  day. 
Delaware  also  maintains  that  machine 
harvesting  of  cantaloupe  or  squash  is 
not  feasible.  The  State  of  Delaware  is 
open  to  suggestions  from  the  Agency  for 
any  means  to  mitigate  possible  eye 
hazards  to  harvest  crews. 

B.  Proposed  Terms  of  Exception 

The  State  of  Delaware  has  proposed 
the  following  protective  measures: 

1.  No  harvesting  would  be  performed 
until  24  hours  after  apptication. 

2.  Growers  harvesting  cantaloupe  and 
squash  between  24  and  48  hours 
following  the  appUcation  of 
chlorothalonil  would  provide  oral 
warnings  to  wOTkers  to  avoid  contacting 
their  eyes  with  their  hands  and  forearms 
or  any  clothing  which  may  be  in  contact 
with  the  fohage  during  harvest.  They 
would  give  this  warning  at  the  start  ^ — 
each  workday. 

3.  Workers  would  be  given 
instructions  at  the  beginning  of  the 
workday  to  wash  their  hands,  forearms. 

.  and  faces  after  every  2  hours  or  at  the 
conclusion  of  a  period  of  picking  if  less 
than  2  hours. 

4.  To  accommodate  the  increased  use 
of  water  at  the  field  decontamination 
site,  the  grower  would  provide  3  gallons 
of  water  or  have  running  water 
available,  as  opposed  to  the 
recommended  1  gallon  of  water  per 
worker. 
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The  State  of  Delaware  concludes  that 
the  costs  of  these  measures  are 
inconsequential  when  compared  with 
the  expected  loss  in  the  crop  value 
without  the  exception. 

C.  Economic  Impact 


The  exception  request  addresses  450 
acres  of  cantaloupe  and  squash 
production,  potentially  affected  by  the 
Downey  mildew  disease.  Based  on 
Delaware's  1993  statistics,  the  revenue 
amount  for  cantaloupe  is  $2,250  per 
acre.  The  inability  to  harvest  in  time 
would  result  in  decreased  revenue  per 
acre.  An  estimated  percentage  of  loss 
was  not  provided,  but  would  be 
determined  by  estimating  the  amoimt  of 
acreage  expected  to  be  lost  due  to 
inability  to  harvest  mature  fruit  during 
the  REI  after  application  of 
chlorothalonil. 

As  the  State  of  Delaware  indicated,  if 
the  Agency  were  to  grant  the  exception, 
in  conjunction  with  the  measures 
proposed  by  the  State  of  Delaware,  the 
agricultural  employer  would  also  be 
required  to  ensure  that  the  protective 
measiu^  in  §  170.112(c)(3)  through 
(c)(9)  are  met.  These  measures  specify 
that  the  PPE  required,  daily  for  early 
entry,  is  provided,  cleaned,  and 
maintained  for  the  worker; 
decontamination  and  change  areas  are 
provided;  basic  training  and  label- 
specific  information  is  provided;  and 
measiu-es  to  prevent  heat-related  illness 
are  implemented,  when  appropriate. 
The  Agency  may  add  additional  specific 
measures  based  on  comments  received. 

m.  Comments  and  Information 
Solicited 

The  Agency  desires  more  information 
and  is  therefore,  interested  in  receiving 
a  full  range  of  comments  on  this 
proposed  exception.  In  particular,  the 
Agency  welcomes  comments  supported 
by  information,  including  evidence 
demonstrating  whether  the  risks  to 
workers  would  be  acceptable,  given  the 
measures  proposed,  and  whether  the 
use  of  personal  protective  equipment, 
engineering  controls,  any  additional 
decontamination  procedures,  and  safety 
training  in  these  circumstances  would 
be  feasible.  The  Agency  is  interested  in 
any  available  data  on  how  heat  stress 
can  be  mitigated  effectively,  and 
whether  there  are  any  reports  of 
chlorothalonil  poisoning  incidents 
involving  harvesters.  The  Agency  also 
would  like  comments  regarding  the 
appropriate  time  limit  on  activities 
performed  during  the  REI.  Comments  on 
feasible  alternative  fungicides  or 
integrated  pest  management  practices 
that  would  make  early  entry  for  hand 
harvesting  unnecessary,  and  their 


associated  costs  are  also  solicited.  The 
Agency  would  welcome  any  additional 
information  concerning  the  economic 
impact  (yield  and/or  price)  on  this 
industry  of  prohibiting  hand  harvesting 
during  the  full  48-hour  REI  for  this 
fungicide.  Information  on  average 
production  life  of  squash  and 
cantaloupe,  and  the  stages  of  maturity 
required  for  different  markets  is  further 
solicited. 

In  addition,  the  Agency  requests 
comments  on  whether  other  States  in 
which  chlorothalonil  is  used  on 
cantaloupe  and  squash  would  need  a 
comparable  exception.  The  States  of 
Florida  and  Iowa  have  expressed  a 
similar  need  for  workers  to  enter 
chlorothalonil-treated  cantaloupe  and 
tomato  fields  to  p>erform  hand  labor 
harvest  before  the  expiration  of  the  48- 
hour  REI.  If  Delaware's  exception 
request  is  granted,  the  Agency  may 
consider  extending  the  exception 
beyond  the  State  of  Delaware,  pending 
demonstration  of  need  by  other  States. 
Interested  parties  have  30  days  from  the 
publication  of  this  notice  to  comment. 

A  record  has  been  established  for  this 
action  under  docket  number  "OPP- 
250106"  (including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  from  8  a.m.  to 
4:30  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  pubhc 
record  is  located  in  Rm.  1132  of  the 
Public  Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C).  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Highway,  Arlington,  VA. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

opp-docketOepamail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this  action,  as 
well  as  the  public  version,  as  described 
above  will  be  kept  in  paper  form. 
Accordingly,  EPA  will  transfer  all 
conmients  received  electronically  into 
printed,  paper  form  as  they  are  received 
and  will  place  the  paper  copies  in  the 
official  record  which  will  also  include 
all  comments  submitted  directly  in 
writing.  The  official  record  is  the  paper 
record  maintained  at  the  address  in 
"ADDRESSES"  at  the  beginning  of  this 
document. 


List  of  Subjects 

Environmental  protection. 
Occupational  safety  and  health, 
Pesticides  and  Pests. 

Dated:  June  8. 1995. 
Susan  H.  Wayland, 
Acting  Assistant  Administrator  for 
Prevention,  Pesticides  and  Toxic  Substances. 
[FR  Doc.  95-14424  Filed  6-8-95: 1:13  pm] 
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[OPPTS-42052R;  FRL-4938-2] 
RIN  2070-033 

Solicitation  of  Testing  Proposals  for 
1,6-Hexamethylene  Oiisocyanate  for 
Negotiation  of  a  TSCA  Section  4 
Enforceable  Consent  Agreement 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  This  notice  invites 
manufacturers  and  processors  of  1 ,6- 
hexamethylene  diisocyanate  (HDI)  and 
other  interested  parties  to  develop  and 
submit  to  EPA  specific  toxicity  testing 
program  proposals  for  this  chemical.  In 
addition,  EPA  is  also  interested  in  the 
development  of  a  voluntary  product 
stewardship  program  for  HDI  as  a 
complement  to  the  testing  effort. 
DATES:  Written  testing  proposals  must 
be  received  by  August  11,  1995.  EPA 
may  extend  the  deadline  for  receipt  of 
testing  proposals  upon  a  showing  of 
good  faith  efforts  to  develop  testing 
proposals  by  the  initial  deadline. 
ADDRESSES:  Submit  three  copies  of 
written  testing  proposals  to  TSCA 
Docket  Receipts  (7407),  Office  of 
Pollution  Prevention  and  Toxics, 
Environmental  Protection  Agency,  Rm. 
NE-B607,  401  M  St.,  SW.,  Washington, 
DC  20460.  Submissions  should  bear  the 
dociunent  control  number  (OPPTS- 
42052R;  FRL-4938-2).  The  public 
docket  supporting  this  action,  including 
comments,  is  available  for  public 
inspection  at  the  above  address  from  12 
noon  to  4  p.m.,  Monday  through  Friday, 
except  legal  holidays. 

Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to; 
ncic@epamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASai  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Conunents  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  in  5.1 
file  format  or  ASCII  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  the  docket  control 
number  (OPPTS-42052R;  FRL-4938-2). 
No  CBI  should  be  submitted  through  e- 


mail.  Electronic  comments  on  this 
notice  may  be  filed  online  at  many 
Federal  Depository  Libraries.  Additional 
information  on  electronic  submissions 
can  be  found  in  Unit  II  of  this 
document. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen,  Director, 
Environmental  Assistance  Division 
(7408),  Rm.  E543B,  401  M  St.,  SW.. 
Washington,  E)C  20460,  (202)  554-1404, 
TDD  (202)  554-0551.  For  specific 
information  regarding  this  action  or 
related  activities,  contact  Keith  Cronin, 
Project  Manager,  Chemical  Testing  and 
Information  Branch  (7405),  Rm.  E201E, 
401  M  St.,  SW..  Washington,  DC  20460, 
(202)  260-8157. 
SUPPLEMENTARY  MFORMATION: 

L  Background 

A.  Enforceable  Consent  Agreement 
Solicitation 

One,  6-hexamethylene  diisocyanate 
(HDI)  is  an  aliphatic  diisocyanate.  HDI 
is  used  in  the  manufactiuv  of  hi^er 
molecular  biuret  polyisocyanale  resins 
and  trimer  polyisocyanate  resins  used  in 
polyurethane  paint  systems.  The 
production  and  uses  of  iflX  in 
polyurethane  paint  systems  results  in 
potential  exposures  to  substantial 
niunbers  of  workers.  The  greatest 
potential  for  occupational  exposures  to 
HDI  is  in  coating  application  operaticms, 
with  an  estimated  153,000  auto  body 
repair  workers  having  a  potential  for 
some  exposure  to  paints  containing  HDi 
biiu«t  and  trimer.  This  potential  for 
substantial  exposure  forms  the 
foimdation  for  the  Agency's  concern  for 
the  potential  health  risk  that  may  be 
posed  to  workers  by  HDI. 

In  the  Federal  Register  of  May  20, 
1988  (53  FR  18196),  the  hiteragency 
Testing  Committee  (ITC)  designated  HDI 
for  hedth  effects  testing  for  chronic 
toxicity,  oncogenicity,  and  reproductive 


and  developmental  effects.  EPA 
responded  to  the  ITC's  designation  of 
HDI  by  issuing  a  proposed  test  rule  in 
the  Federal  Regi^r  of  May  17, 1989  (54 
FR  21240),  requiring  that  HDI  be  tested 
for  oncogenicity,  mutagenicity, 
reproductive  toxicity,  developmental 
toxicity,  neurotoxicity, 
pharmacokinetics,  and  hydrolysis  imder 
section  4  of  the  Toxic  Substances 
Control  Act  (TSCA)  (15  U.S.C.  2603). 
The  proposed  rule  contains  a  chemical 
profile  of  HDI,  a  discussion  of  EPA's 
TSCA  section  4(a)  findings,  and  the 
proposed  test  standards  and  reporting 
requiremmits.  EPA  based  its  proposal  on 
section  4{aKl)(B)  of  TSCA,  finding  that 
HDI  is  produced  in  substantial 
quantities  and  that  there  is  or  may  be 
substantial  human  exposure  from  its 
manufacture,  processing,  and  use. 

EPA  has  recently  reviewed  significant 
new  scientific  data  developed  since 
publication  of  the  {MX>posed  rule  in 
1989.  Tlie  new  data  —  which  address 
chronic  toxicity,  subchronic  toxicity, 
and  mutagenicity  —  significantly  afiiect 
the  final  scope  of  testing  needs  for  this 
chemical  substance.  In  view  of  these 
developments'  impact  on  die  scope  of 
needed  HEM  testing,  EPA  is  considering 
negotiating  an  EnfcMceable  Consent 
Agreement  (ECA)  as  an  alternative  to 
finalizing  the  proposed  test  rule  to 
acquire  the  data  identified  in  table  1.  la 
the  past,  EPA,  chemical  manufactures 
and  other  interested  parties  have 
frequently  found  that  in  some 
circumstances,  the  ECA  process 
provides  a  more  efficient,  more  flexible 
and  less  resource-intensive  means  of 
obtaining  needed  test  data  than  the 
rulemaking  process. 

To  be  considered  for  ECA  negotiation, 
testing  proposals  for  HDI  should  address 
all  data  needs  identified  in  table  1.  If, 
after  receiving  testing  proposals,  EPA 
decides  to  pursue  negotiations  for  HDI, 
EPA  will  solicit  requests  from 


individuals  and  others  to  be  designated 
interested  parties  to  the  negotiation. 
EPA  maintains  its  authority  to  require 
testing  for  HDI  under  TSCA  section  4 
and  if  negotiations  do  not  produce  an 
ECA,  EPA  intends  to  proceed  with 
rulemaking  to  obtain  the  needed  HDI 
data.  EPA  is  also  interested  in  receiving 
indications  of  interest  in  product 
stewardship  programs  as  a  compliment 
to  the  testing  effort.  Depending  on  what 
can  be  devek>ped,  it  may  be  possible  to 
offset  some  of  the  testing  identified  in 
this  notice. 

B.  Chemical  Data  Needs 

The  ITC  designated  HDI  iar  health 
effects  testing,  including  chr(»uc 
toxicity,  (ncogenidty,  and  reproductive 
and  developmental  effects  on  May  20, 
1988  (53  FR  18196).  EPA  responded  to 
the  ITC's  designation  of  HDI  by  issuing 
a  proposed  test  rule  in  the  Federal 
Regi^  of  May  17, 1989  (54  FR  21240). 
which  would  require  that  HDI  be  tested 
for  oncogenicity,  mutagenicity, 
reproductive  toxicity,  devel<q»mental 
toxicity,  neurotoxicity, 
pharmacokinetics,  and  hydrolysis.  The 
proposed  rule  contained  a  chemical 
profile  of  HDI,  a  discussion  of  EPA's 
TSCA  section  4(a)  findings,  and  the 
proposed  test  standards  and  reporting 
requirements.  EPA  based  its  proposal  on 
section  4(a)(lMB)  of  TSCA,  finding  that 
HDI  is  produced  in  substantial 
quantities  and  that  there  is  or  may  be 
substantial  human  exposure  from  its 
manufiacture,  processing,  and  use. 

EPA  has  reviewed  new  significant 
scientific  data  developed  since 
publication  of  the  proposed  rule  in 
1989.  The  new  data  addressed  chronic 
toxicity  and  subchronic  toxicity  which 
impacts  the  final  scope  of  testing  needs 
for  this  chemical  substance.  EPA 
believes  the  testing  identified  in  table  1 
is  both  appropriate  and  needed  for  HDL 


Table  1  .—Proposed  Testing  and  Test  Standards  For  HDI 

Description  o<  Tests 

Species 

Exposure 
Route 

Test  Dura- 
tion 

Giwieiine/Notes 

Oncogenicity ~ 

2  generation  reproductive  study  — 

navaifwrMntal  toxicilv  sfajdv    

1  species  other 
than  rat. 

1  species 

2  species 

1  species  

1  species  

Inhalation  „.... 
inhauRion  ...... 

mnBiaDon  «.... 

Inhalaton  

Inhatalion  — 

NA 

NA 

NA 

NA 

2  years  

2  generation 

90  diyii  ...... 

NA  

40  CFR  798.3300 

40  CFR  798.4700  as  proposed  tor  rew- 

sion    (59    FR    42272.    August    17. 
1994) 
40  CFR  798.4900  as  proposed  tor  revi- 

Acute neurotoxicity - 

Subchronic  neurotoxicity  

sion    (59    FR    42272,    August    17. 

1994) 
1991  Neurotoxicity  Testing  Guidelines 
1991  Neurotoxicrty  Testing  Guidelines 

NA 

NA 

NA 

NA «... 

40  CFR  798.5300 

Mammaiian  cells  in  culture  ..„-.... — .... .~ — ••• 

Saimonetia  typhimunum 

in  wvo  cytogenetics 

Hyd^o^fsis  

NA  

NA  

NA 

40  CFR  798.5265 
40  CFR  798.5385 
Hoidren,  et  al. 
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n.  Public  Docket 


EPA  has  established  a  docket  for  this 
action  under  docket  control  number 
OPPTS-42052R.  FRL-4938-2  (including 
comments  and  data  submitted 
electronically  as  described  below).  The 
docket  contains  basic  information 
considered  by  EPA  in  developing  this 
action  and  includes: 

1.  Notice  containing  the  ITC 
designation  of  HDI  to  the  Priority  List 
(53  FR  18196.  May  20, 1988). 

2.  1.6-Hexamethylene  Diisocyanate 
proposed  test  rule  (54  FR  21240.  May 
17. 1989). 

3.  Notice  containing  the  proposed 
revision  to  the  Reproductive  and 
Developmental  Toxicity  Studies  (59  FR 
42272,  August  17,  1994). 

EPA  will  supplement  the  docket  with 
additional  information  as  it  is  received. 

A  record  has  been  established  for  this 
notice  under  docket  control  number 
OPPTS-42052R.  FRL-4938-2  (including 
comments  and  data  submitted 
electronically  as  described  below).  A 
public  version  of  this  docket,  including 
printed,  paper  versions  of  electronic 
comments,  which  does  not  include  any 
information  claimed  as  confidential 
business  information  (CBI),  is  available 
for  inspection  from  12  noon  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  public  docket  is  located 
in  the  TSCA  Nonconfidential 
Information  Center,  Rm  NE-B607,  401 
M  St..  SW.,  Washington.  DC  20460. 
Written  requests  for  copies  of 
documents  contained  in  this  docket  may 
be  sent  to  the  above  address  or  faxed  to 
(202) 260-9555. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

ocicOepamail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this  notice,  as 
well  as  the  public  version,  as  described 
above  will  be  kept  in  paper  form. 
Accordingly,  EPA  wiU  transfer  all 
comments  received  electronically  into 
printed,  paper  form  as  they  are  received 
and  will  place  the  paper  copies  in  the 
official  notice  record  which  will  also 
include  all  comments  submitted  directly 
in  writing.  The  official  notice  record  is 
the  paper  record  maintained  at  the 
address  in  "ADDRESSES"  at  the 
beginning  of  this  dociunent. 

Authority:  15  U.S.C  2603. 


Dated:  June  5. 1995. 

Charles  M.  Auer, 

Director,  Chemical  Control  Division.  Office 
of  Pollution  Prevention  and  Toxics. 
(FR  Doc.  35-14344  Filed  6-9-95;  8:45  am] 
BtLUNOCOOe  6660-60-F 


FEDERAL  RESERVE  SYSTEM 

Abess  Properties,  Ltd.;  Acquisition  of 
Company  Engaged  in  Permlssilale 
Nontianlcing  Activities 

The  organization  listed  in  this  notice 
has  applied  under  §  225.23(a)(2)  or  (f) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  ejects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  siunmarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  June  26,  1995. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303: 

1.  Abess  Properties,  Ltd.,  Miami, 
Florida;  and  City  National  Bancshares, 


Inc.,  Miami,  Florida,  to  acquire  41.71 
percent  of  the  voting  shares  of 
Tumberry  Savings  &  Loan  Association. 
North  Miami  Beach,  Florida,  and 
thereby  engage  in  operating  a  savings 
association,  pursuant  to  §  225.25(b)(9) 
of  the  Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System.  June  6. 1995. 
Jennifer  I.  )ohnson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  95-14302  Filed  6-9-95;  8:45  am] 

■ILUNO  CODE  6210-01-^ 


Chatuge  Banic  Shares,  et  al.; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  siunmarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  July  6, 
1995. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta.  Georgia 
30303: 

1.  Chatuge  Bank  Shares,  Inc., 
Hiawassee.  Georgia;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Bank  of 
Hiawassee,  Hiawassee.  Georgia. 

B.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street.  Chicago.  Illinois 
60690: 

1.  Capitol  Bankshares,  Inc.,  Madison, 
Wisconsin  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
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the  voting  shares  of  Capitol  Bank, 
Madison.  Wisconsin,  a  de  novo  bank. 

Board  of  Governors  of  the  Federal  Reserve 
System,  June  6, 1995. 
Jennifer  J.  Johnaon, 
Depu  ty  Secretary  of  the  Board. 
[FR  Doc  95-14301  Filed  6-9-95;  8:45  am] 
BILUNO  COOC  •210-01-P 


Community  National  Corporation; 
Notice  of  Application  to  Engage  de 
novo  in  Permissible  Nont>anking 
Activities 

The  company  listed  in  this  notice  has 
filed  an  application  under  §  225.23(a)(1) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(1))  for  the  Board's  approval 
imder  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  comp>anies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  simimarizing  the 
evidence  that  woiUd  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regaroing  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  June  26, 1995. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Miimesota  55480: 

1.  Community  National  Corporation, 
Grand  Forks.  North  Dakota;  to  engage  de 


novo  through  its  subsidiary  Document 
Processing  and  Imaging  Corporation, 
Grand  Forks,  North  Dakota,  in  providing 
the  entire  data  processing  service  for  its 
affiliate.  Community  National  Bank  of 
Grand  Forks.  Grand  Forks,  North 
Dakota,  and  providing  check  imaging 
services  for  Bank  and  other  financial 
institutions,  pursuemt  to  §  225.25  (b)(7) 
of  the  Board's  Regulation  Y.  These 
activities  will  be  conducted  in  North 
Dakota  and  Minnesota. 

Board  of  Governors  of  the  Federal  Reserve 
System,  June  6, 1995. 
Jennifier  J.  Johnson. 
Deputy  Secretary  of  the  Board. 
[FR  Doc  95-14303  Filed  6-9-95:  8:45  am] 
WLUNa  COOC  tZIO-OI-F 


John  R.  and  Qwen  Suderman,  et  ai.; 
Chartge  in  Bank  Control  Notices; 
Acquisitions  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  June  26,  1995. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
aty,  Missouri  64198: 

1 .  John  R.  and  Gwen  Suderman, 
Newton,  Kansas;  John  R.  Suderman  to 
acquire  an  additional  2.57  percent,  for  a 
total  of  10.49  percent;  John  C.  Suderman 
Revocable  Trust,  John  R.  Suderman, 
successor  co-trustee,  to  retain  19.59 
percent;  Elga  B.  Suderman  Revocable 
Trust.  John  R.  Suderman,  successor  co- 
trustee, to  retain  7.40  percent;  Gwen 
Suderman  to  acquire  an  additional  2.57 
percent,  for  a  total  of  10.49  percent; 
John  and  Gwen  Suderman  to  acquire  .91 
percent;  James  H.  and  Francis  G. 
Suderman,  James  H.  Suderman 
Revocable  Trust,  to  acquire  3.40 
percent,  for  a  total  of  13.97  percent. 
James  H.  and  Francis  G.  Suderman,  co- 
trustees; Francis  G.  Suderman 
Revocable  Trust,  to  acquire  an 


additional  3.43  percent,  for  a  total  of 
14.03  percent,  Francis  G.  and  James  H. 
Suderman,  co-trustees;  John  C. 
Suderman  Revocable  Trust,  to  maintain 
19.59  percent,  James  H.  Suderman, 
successor  co-trustee;  Elga  B.  Suderman 
Revocable  Trust,  to  retain  7.40  percent 
of  the  voting  shares,  James  H. 
Suderman,  successor  co-trustee;  of 
Midland  Financial  Corporation, 
Newton,  iCansas,  and  thereby  indirectly 
acquire  Midland  National  Bank. 
Newton.  ICansas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  June  6, 1995. 
Jennifir  J.  JolinMm, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  95-14304  Filed  6-9-95;  8:45  am] 
MLLMQ  COOC  atio-ei-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Adn>inistration 
(BPO-832-N] 

Medicare  Program:  HHS'  Approval  of 
NAIC  Statements  Relating  to 
Duplication  of  Medicare  Benefits 

agency:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
ACTION:  Notice. 

summary:  This  notice  contains  10 
disclosure  statements  that  have  been 
developed  by  the  National  Association 
of  Insurance  Conunissioners  (NAIC)  and 
approved  by  the  Secretary,  consistent 
with  the  requirements  contained  in  the 
Social  Security  Act,  as  amended  in 
1994.  The  purpose  of  these  statements  is 
to  inform  prospective  buyers  of  health 
insurance  policies  of  the  extent  to 
which  benefits  under  the  policy 
duplicate  Medicare  benefits.  Each  of  the 
10  statements  applies  to  a  different  type 
of  health  insurance  policy  the  NAIC 
identified  as  needing  a  disclosure 
statement.  As  of  the  effective  date  of  this 
notice,  issuers  of  policies  that  duplicate 
Medicare  benefits  must  display  the 
applicable  statement  in  a  prominent 
manner  as  part  of.  or  together  with,  the 
application  for  the  policy.  Issuers  who 
fail  to  provide  the  duplication  notice 
could  be  subject  to  penalties  relating  to 
the  sale  of  duplicate  health  insurance 
coverage. 

EFFECTIVE  DATE:  Health  insurance  policy 
issuers  subject  to  this  notice  must 
comply  with  its  provisions  on  and  after 
August  11.  1995. 

ADDRESSES:  Copies:  To  order  copies  of 
the  Federal  Register  containing  this 
document,  send  your  request  to:  New 
Orders.  Superintendent  of  Dociunents, 
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P.O.  Box  371954,  Pittsburgh.  PA  15250- 
7954.  Specify  the  date  of  the  issue 
requested  and  enclose  a  check  or  money 
order  payable  to  the  Superintendent  of 
Documents,  or  enclose  your  Visa  or 
Master  Card  number  and  expiration 
date.  Credit  card  OTders  can  also  be 
placed  by  calling  the  ordw  desk  at  (202) 
512-1800  or  by  faxing  to  (202)  512- 
2250.  The  cost  for  each  copy  (in  paper 
or  microfiche  form)  is  $8.  As  an 
alternative,  you  may  view  and 
photocopy  the  Federal  R«giater 
document  at  most  libraries  designated 
as  U.S.  Government  Depository 
Libraries  and  at  many  other  public  and 
academic  libraries  throughout  the 
country  that  receive  the  Fe<hral 


FOR  FUHTHW  mnmtiiKm  coktact:  Julie 

Walton,  (410)  966-4622. 
aUPPifMBrTARYMFOMIATION: 

The  Medicare  program  covers 
approximately  36  million  benefid^es 
who  are  age  65  or  over,  are  disabled,  or 
have  permanent  kidney  foilure.  The 
program  consists  of  two  separate  but 
complementary  insurance  programs,  a 
hospital  insurance  program  (Part  A)  and 
a  supplementary  medical  insurance 
program  (Part  B).  Although  Part  A  is 
called  hospital  insurance,  covered 
benefits  also  include  medical  services 
fumished  in  skilled  nursing  facilities  or 
by  home  health  agencies  and  hospices. 

Part  B  covers  a  wide  range  of  medical 
services  and  supphes  such  as  those 
fumished  by  physicians  or  others  in 
connection  with  physicians'  services, 
outpatient  hospital  services,  outpatient 
physical  and  occupational  therapy 
services,  and  home  health  services.  Part 
B  also  covers  other  items  including 
certain  drugs  and  biologicals  that  caimot 
be  self-administered,  diagnostic  x-ray 
and  laboratory  tests,  purdiase  or  rental 
of  durable  medical  equipment, 
ambulance  services,  prcsthetic  devices, 
and  certain  medical  supplies. 

While  the  Medicare  program  provides 
extensive  hospital  insxirance  benefits 
and  supplementary  medical  insurance, 
it  was  not  designed  to  cover  the  total 
cost  of  providing  medical  care  for  its 
beneficiaries.  In  particular: 

•  Benefits  imder  both  Parts  A  and  B 
are  reduced  by  certain  deductible  and 
coinsurance  amounts,  for  which  the 
beneficiary  is  respcmsible. 

•  When  beneficiaries  receive  covered 
services  from  physicians  who  do  not 
accept  assignment  of  their  Medicue 
claims,  the  beneficiaries  may  also  be 
required  to  pay  amounts  in  excess  of  the 
Medicare  approved  amount  ("excess 


charges"),  up  to  a  limit  established 
undw  the  Social  Security  Act  (the  Act). 

•  There  are  a  number  of  items 
generally  not  covered  under  either  of 
Medicare's  two  insurance  programs, 
such  as  most  outpatient  prescription     ^^ 
drugs,  custodial  nursing  home  care, 
dental  care,  and  eyealasies. 

Beneficiaries  are  liable  for  all  of  the 
costs  listed  above  and  may  choose  to 
purchase  additional  jHivate  insurance  to 
help  pay  these  costs. 

A.  Suppkmenta  to  Medicare 

Because  Medicare  does  not  cover  the 
total  cost  of  |Ht)viding  medical  care, 
approxiffiately  75  percwit  of  Medicare 
beneficiaries  pim^aae,  or  have  available 
throu^  their  own  ca  a  spouse's 
employaaeat  or  {onner  employment, 
some  type  of  private  health  insurance 
covoage  to  heikp  pay  for  medical 
expeases.  services,  and  supplies  that 
Medicne  eidier  does  not  cover  or  does 
not  pay  in  full.  This  coverage  includes 
Mecncare  su{^>lemental  ("Medigap ") 
insurance;  employer  group  heahh  plans 
based  oa  active  employment  or  retiree 
coverage;  hosp^  indnnnity  insurance: 
nursing  home  of  long-term  care 
insurance;  and  specified  disease 
insuranca  (Throughout  this  notice,  the 
terras  "Medicare  supploiental  policy" 
and  "Medigap  policy"  will  be  used 
interchangeably.) 

An  alternative  to  Medigap  is 
mroUnMBt  in  a  managed  care  plan  that 
has  a  risk  w  cost  contract  with  HCFA 
under  section  1876  of  the  Act  or  a 
Health  Care  Prepayment  Plan  (HCPP) 
agreement  under  section  1833  of  the 
Act.  Beneficiaries  who  enroll  in  these 
plans  are  generally  covered  for  out-of- 
pocket  costs  associated  with  Medicare 
booefits  and  often  receive  additional 
benefits  such  as  prescription  drugs 
coverage  and  preventive  health  care 
services  at  little  or  no  cost. 

In  addition  to  the  approximately  75 
percent  of  Medicare  beneficiaries  with 
private  insurance  coverage,  nearly  12 
percent  of  Medicare  beneficiaries  are 
eligible  fat  at  least  some  Medicaid 
benefits.  For  most  of  these  beneficiaries, 
Medicaid  covers  their  Medicare 
coinsurance  and  deductible  liabilities 
and  may  also  provide  additional 
benefits  that  Medicare  does  not  cover, 
such  as  long  term  care. 

B.  Federal  and  ^ate  Regulation  of 
Insurance 

After  Medicare  was  macted  in  1965, 
a  number  of  States  enacted  laws  and 
regulations  governing  insurance  sold  to 
supplement  Medicare.  However,  the 
scope  and  enf(m:emeDt  of  these  laws 
varied  considerably.  Although  Federal 
law  recognixes  the  States  as  the  primary 


regulators  of  insurance,  in  1980  the 
Congress  addressed  certain  abuses 
associated  with  the  sale  of  health 
insurance  to  elderly  Medicare 
beneficiaries.  On  June  9, 1980,  Congress 
enacted  section  507(a)  of  the  Social 
Security  Disability  Amendments  of  1980 
(Public  Law  96-265)  (the  "Baucus 
Amendment"),  adding  section  1882  to 
the  Act. 

In  adding  section  1882  to  the  Act. 
Congress  recognized  the  progress 
already  made  by  the  National 
Association  of  Insurance  Commissioners 
(NAIC)  and  some  States  in  the  area  of 
Medigap  regulation  and  chose  not  to 
alter  the  traditional  role  of  the  States  in 
regulating  insiuance. 

Created  in  1871 ,  the  NAIC  is  the 
organization  of  the  chief  insurance 
regulatory  officials  from  all  50  States, 
the  District  of  Columbia  and  the  four 
t«ritories.  It  provides  a  forum  for  the 
development  of  uniform  public  pobcy 
where  uniformity  is  deemed  appropriate 
by  its  members.  The  NAIC's  primary 
instruments  of  public  policy  are  model 
laws,  regulations,  and  guidelines.  States 
are  free  to  adopt  the  NAIC  models  in 
their  entirety,  modify  them,  or  not  adopt 
them  at  all.  Federal  statutory 
requirements,  however,  require  all 
States  to  adopt  at  least  the  minimum 
standards  reflected  in  the  NAIC's 
"Model  Regulation  to  Implement  the 
Requirements  of  the  NAIC  Medicare 
Supplement  Minimum  Standards  Model 

Act". 

The  Baucus  Amendment  established  a 
voluntary  program  under  which  the 
Federal  government  would  certify  that 
Medigap  policies  met  minimum 
standards  established  by  section  1882  of 
the  Act.  althoi^  policies  could  stiU  be 
sold  even  if  they  were  not  certified.  It 
also  provided  that  if  State  regulatory 
programs  met  or  exceeded  minimum 
standards,  including  standards 
established  by  the  NAIC,  Medigap 
policies  issued  in  those  States  would  be 
deemed  to  meet  the  Federal  certification 
requirements,  and  separate  Federal 
certification  would  not  be  available  in 
those  States.  However,  after  hearing 
reports  of  continuing  abuses  in  the 
maricetplace,  as  part  of  extensive 
Medigap  reforms  contained  in  the 
Omnibus  Budget  Reconciliation  Act  of 
1990  (Pub.  L.  101-508)  enacted  oa 
November  5, 1990,  the  Congress  made 
the  certification  program  mandatory  for 
both  States  and  issuers.  The  Omgress 
continued  to  base  the  Federal  standards 
on  the  NAIC  model  regulation  for 
Medicare  supplement  policies  and 
continued  to  leave  enforcement  to  the 
States.  The  model  regulaticm  was 
amended  on  July  30, 1991,  to  reflect  the 
requirements  of  the  new  statutory 
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provisions.  By  July  1992,  all  States  had 
adopted  standards  equal  to  or  more 
stringent  than  the  1991  NAIC  model 
regulation  for  Medigap  policies. 

The  Federal  certification  program 
applies  exclusively  to  Medigap  policies, 
as  defined  in  section  1882  of  the  Act. 
State  regulation,  by  contrast,  includes  a 
wider  range  of  policies  that  might  be 
sold  to  Medicare  beneficiaries, 
including  limited  health  benefit 
insurance  such  as  indemnity,  specified 
disease,  and  long  term  care  policies.  (In 
fact  some  States  prohibit  the  sale  of 
some  types  of  policies  that  are  the 
subject  of  this  notice,  such  as  specified 
disease  policies).  Section  1882  of  the 
Act  does,  however,  affect  these  policies, 
to  the  extent  that  they  duplicate  other 
coverage  a  beneficiary  may  have. 

n.  Anti-Duplication  Provisions 

A.  Medigap  Legislation  Before  1990 

Section  1882  of  the  Act  contains  a 
sanctions  section  that  establishes 
criminal  and  civil  money  penalties 
designed  to  assist  States  and  the  Federal 
government  in  dealing  writh  abuses 
identified  in  the  various  studies  and 
investigations  of  Medigap  insurance. 
Before  OBRA  '90  was  enacted,  penalties 
applied  if  an  individual  sold  to  a 
Medicare  beneficiary  any  health 
insurance  policy  (that  is,  not  just  a 
Medigap  poUcy)  that  was  known  to 
substantially  duplicate  the  beneficiary's 
Medicare  coverage  or  other  health 
insurance.  However,  benefits  that  were 
payable  without  regard  to  the 
individual's  other  health  benefit 
coverage  were  to  be  considered  non- 
duplicative.  Section  1882(d)(3)(C)  of  the 
Act  further  provided  that  the  penalties 
for  selling  or  issuing  duplicative 
coverage  did  not  apply  to  group  policies 
or  plans  of  employers  or  labor 
organizations. 

B.  The  Omnibus  Budget  Reconciliation 
Act  of  1990 

Section  4354(a)  of  OBRA  '90  amended 
section  1882(d)(3)  of  the  Act  to  broaden 
the  earlier  anti-duplication  provisions 
by  making  several  significant  changes. 
In  section  1882(d)(3)(A)  of  the  Act.  it 
removed  the  qualifier  "substantially" 
that  modified  "duplicates"  in  the  earlier 
version  of  the  Act.  As  a  result,  any 
amount  of  duplication  became  illegal. 
Section  4354(a)  of  OBRA  '90  also 
deleted  the  original  wording  in  section 
1882(d)(3)(B)  of  the  Act  that  provided 
that  if  the  policy  paid  benefits  without 
respect  to  other  coverage  (that  is,  the 
policy  did  not  coordinate  benefits  with 
other  coverage),  it  would  be  considered 
non-duplicative.  Section  4354(a]  of 
OBRA  '90  also  broadened  the  anti- 


duplication  provisions  to  make  it  illegal 
to  duplicate  Medicaid  as  well  as 
Medicare  benefits  or  other  private 
coverage.  As  amended  by  OBRA  '90, 
section  1882(d)(3)(A)  of  the  Act  now 
made  it: 

*  *  *  unlawful  for  a  person  to  sell  or  issue 
a  health  insurance  policy  to  an  individual 
entitled  to  benefits  under  part  A  or  enrolled 
under  part  B  of  this  title,  with  knowledge 
that  such  policy  duplicates  health  benefits  to 
which  such  individual  is  otherwise  entitled 
[including  Medicare  and  Medicaid  or  any 

private  coverage  the  individual  might  have) 

*  *  * 

Under  section  1882(d)(3)(C)  of  the  Act, 
employer  group  health  plans  continued 
to  be  exempt  from  these  requirements. 

While  the  provisions  of  OBRA  '90 
were  intended  to  protect  Medicare 
beneficiaries  fiom  abusive  sales 
practices  and  prevent  them  from  buying 
imnecessary  and  expensive  duplicate 
coverage,  it  became  apparent  soon  after 
enactment  that  a  total  prohibition 
against  any  amoimt  of  duplication  of 
benefits,  including  even  any  incidental 
overlap,  had  the  unintended  effect  of 
denying  Medigap  or  other  types  of 
desired  coverage,  such  as  long  term  care 
insurance  policies,  to  people  who 
already  bad  some  coverage  that  would 
be  at  least  partially  duplicated  by  the 
new  policy.  This  was  true  even  in  cases 
in  which  the  beneficiary  had  good 
reasons  for  wanting  to  buy  the 
additional  coverage. 

C.  Social  Security  Act  Amendments  of 
1994 

The  Social  Security  Act  Amendments 
of  1994  (SSAA  94)  (Public  Law  103- 
432)  retained,  in  section 
1882(d)(3}(A)(i)(I)  of  the  Act,  the  basic 
prohibition  against  selling  or  issuing  to 
a  Medicare  beneficiary  a  health 
insurance  policy  with  knowledge  that 
the  policy  duplicates  health  benefits  to 
which  the  individual  is  entitled  under 
Medicare  or  Medicaid.  However,  the 
new  law  provides  an  exception  to  this 
basic  prohibition. 

The  penalties  for  selling  a  policy  that 
duplicates  Medicare  or  Medicaid 
benefits  (other  than  a  Medigap  policy  to 
an  individual  entitled  to  any  Medicaid 
benefits)  do  not  apply  if  two  conditions 
are  met.  First,  all  benefits  under  the 
policy  must  be  fully  payable  directly  to, 
or  on  behalf  of,  the  beneficiary  without 
regard  to  other  health  benefit  coverage 
of  the  individual.  Second,  the  issuer 
must  display  in  a  prominent  manner  as 
part  of  (or  together  with)  the  application 
a  prescribed  statement  disclosing  the 
extent  to  which  benefits  payable  under 
the  policy  or  plan  duplicate  Medicare 
benefits.  The  latter  requirement  only 
applies  to  policies  sold  or  issued  more 


than  60  days  after  the  date  that  the 
required  statements  are  published  or 
promulgated  under  the  provisions 
established  in  section  171(d)(3)(D)  of 
SSAA  '94.  Therefore  policies  issued  on 
or  after  August  11, 1995  must  include 
these  disclosure  statements. 

Section  171(d)(3)(D)  of  SSAA  '94 
provides  that  if,  within  90  days  of  the 
statute's  enactment,  the  NAIC  develops 
and  submits  to  the  Secretary  a  statement 
for  each  type  of  non-Medigap  health 
insurance  policy  and  the  Secretary 
approves  all  the  statements  as  meeting 
the  requirements  of  SSAA  '94,  the 
statements  developed  by  the  NAIC  will 
be  the  ones  prescribed  by  the  law.  The 
statute  instructs  the  NAIC  to  consult 
with  consumer  and  insurance  industry 
representatives  in  developing  the 
statements.  The  statute  also  specifies 
that  the  separate  types  of  health 
insurance  policies  that  need  disclosure 
statements  include,  but  are  not  limited 
to,  fixed  cash  indenmity  policies  and 
specified  disease  policies.  The  statute 
gives  the  Secretary  30  days  to  review 
and  approve  or  disapprove  all  the 
statements  submitted  by  the  NAIC 
Upon  approval  of  these  statements  the 
statute  requires  the  Secretary  to  publish 
the  statements. 

m.  ImplemenUtion  of  SSAA  '94 

A.  Development  of  Disclosure 
Statements 

In  an  efi'ort  to  assiue  that  consumer 
and  insurance  industry  representatives 
had  an  opportimity  to  provide 
meaningful  input  into  the  NAIC's 
development  of  the  disclosure 
statements,  the  NAIC  imdertook  the 
following  steps: 

•  On  November  1,  1994.  a  Request  for 
Comment  was  mailed  to  over  500 
representatives  of  consumer 
organizations  and  insurance  industry 
representatives  as  well  as  to  the  program 
directors  of  the  Insurance  Counseling 
and  Assistance  Programs  established  in 
each  State. 

•  A  Request  for  Comment  was  also 
sent  to  all  NAIC  members  and  the 
person  responsible  for  health  issues  in 
each  State  as  well  as  to  all  membera  of 
Congress  and  certain  congressional 
health  staff  members. 

•  The  Fall  edition  of  the  AM/C  NEWS 
and  the  NAIC  Senior  Counseling  Letter 
included  a  short  simimary  of  the  major 
components  of  section  171  of  the  SSAA 
'94  (in  particiilar,  the  provisions  on 
duplication)  and  solicited  input  fit>m 
the  readers.  These  solicitations 
generated  33  written  comment  letters 
providing  suggestions  on  how  the  NAIC 
should  proceed. 


30880 


Federal  Register  /  Vol.  60.  No.  112  /  Monday.  June  12,  1995  /  Notices 


•  On  December  2. 1994.  a  public 
hearing  was  conducted  during  an  NAIC 
meeting  in  New  Orleans,  Louisiana. 
Sixteen  representatives  of  organizations 
provided  testimony  at  this  hearing.  On 
December  3  and  5, 1994.  additional 
public  meetings  were  held  to  begin 
drafting  the  statements. 

•  On  December  13. 1994,  draft 
disclosure  statements  were  mailed  to 
the  same  persons  who  received  the 
Request  for  Comment.  This  mailing 
asked  for  comment  on  the  draft 
statements  and  aimoimced  another 
public  meeting.  This  mailing  generated 
an  additional  16  comment  letters. 

•  On  January  9  and  10,  1995,  public 
meetings  were  held  in  Washington. 
D.C.  to  solicit  further  input  from 
consimier  and  insiu-ance  industry 
representatives. 

•  On  January  12,  1995,  copies  of  the 
revised  disclosure  statements  were 
foxed  to  the  participants  of  the  January 
9  and  10  meetings  requesting  additional 
input  and  announcing  the  final  public 
meeting.  An  additional  5  comment 
letters  were  received. 

•  On  January  20. 1995,  a  final  public 
meeting  was  held  in  Washington.  D.C. 
seeking  additional  public  conunent  on 
the  statements  before  submitting  them 
for  adoption  by  the  Conmiissioners  in  a 
plenary  session  held  on  January  21. 

The  NAIC  delivered  the  statements  to 
the  Secretary  on  January  27. 1995.  The 
Secretary  approved  them  on  February 
24,  1995. 

B.  Availability  of  Comments  Received 
During  Development  of  NAIC  Disclosure 
Statements 

Comments  concerning  the  10 
disclosure  statements  received  during 
the  development  and  approval  process 
will  be  available  for  public  inspection 
beginning  with  the  date  of  the 
publication  of  this  document.  They  may 
be  viewed  in  Room  309-G  of  the 
Department's  offices  at  200 
Independence  Avenue.  SW., 
Washington  DC.  on  Monday  through 
Friday  of  each  week  from  8:30  a.m.  to 
5  p.m.  (phone:  (202)  690-7890),  and  in 
Room  132  East  High  Rise  building.  6325 
Security  Boulevard,  Baltimore 
Maryland,  on  Monday  through  Friday, 
of  each  week  from  8:30  a.m.  to  4:00  p.m. 
(phone:  (410)  966-5633). 

C.  Criminal  and  Civil  Money  Penalties 

Any  issuer  who  is  required  to  provide 
the  appropriate  statement  as  part  of.  or 
together  with,  the  application  after  the 
efiiKtive  date  of  this  notice  and  fails  to 
do  so.  or  fails  to  pay  benefits  under  the 
policy  without  regard  to  other  coverage, 
is  subject  to  the  imposition  of  the 
Federal  criminal  and/or  dvil  penalties 


that  are  identified  in  section 
1882(d)(3)(A)  of  the  Act.  The  criminal 
penalties  identified  in  this  section  are 
fines  under  title  18  of  the  U.S.  Code, 
which  could  be  as  much  as  $25,000.  or 
imprisonment  of  not  more  than  5  yeare, 
or  both.  In  addition  to  or  in  lieu  of 
criminal  penalties,  an  issuer  who 
violates  these  requirements  could  be 
subject  to  a  civil  money  penalty  of  up 
to  $25,000  per  violation.  In  the  case  of 
violation  of  these  requirements  by  any 
person  other  than  the  issuer  (e.g..  an 
agent),  the  civil  money  penalty  per 
violation  may  not  exceed  $15,000. 

D.  Policies  Not  Requiring  Disclosure 
Statements 

Certain  policies  do  not  have  to  carry 
a  disclosure  statement. 

•  Policies  that  do  not  duplicate 
Medicare  benefits,  even  incidentally. 
(An  argument  has  been  made  that  a 
policy  that  coordinates  benefits  with 
Medicare  (that  is,  does  not  pay 
otherwise  covered  benefits  if  Medicare 
has  already  paid  benefits)  does  not 
"duphcate"  Medicare  within  the 
meaning  of  section  1882(d)(3)  of  the 
Act.  However,  this  interpretation  would 
make  section  1882(d)(3)(C)(u)  of  the  Act 
meaningless.  The  latter  provision 
permits  duplication  of  Medicare  only  if 
a  policy  makes  benefits  fully  payable 
without  regard  to  other  health  benefit 
coverage.  Therefore,  section  1882 
(d)(3)(C)(ii)  of  the  Act  only  makes  sense 
if  the  policy  in  question  has  a 
coordination  of  benefits  clause.  In  other 
words,  the  controlling  factor  is  whether 
the  policy  provides  coverage  of  benefits 
that  would  duplicate  Medicare  benefits, 
not  whether  or  not  it  actually  pays. 
A  question  was  also  raised  as  to 
whether  poUcies  that  pay  fixed  dollar 
amounts  that  are  not  for  specific 
services  duplicate  Medicare.  Section 
1882(d)(3)(D)(i)(I)  of  the  Act  specifically 
reqxxires  the  NAIC  to  draft  sUtements  for 
policies  that  pay  "fixed,  cash  benefits." 
This  represents  a  congressional 
determination  that  these  policies 
"dupUcate"  Medicare.) 

•  Life  insxirance  policies  that  contain 
long  term  care  riders  or  accelerated 
death  benefits. 

(These  types  of  policies  are  not 
covered  under  the  disclosure 
requirements  for  two  reasons.  Firet.  they 
are  advertised,  marketed,  and  sold  as 
life  products,  not  as  "health  insurance." 
Second,  as  life  insurance  poUcies,  these 
products  will  always  pay  the  same 
amoimt  of  benefit  whether  the  payment 
is  made  before  or  after  death.  By 
contrast,  if  a  long  term  care  insurance 
policyholder  dies  without  ever  filing  a 
claim  for  long  term  care  benefits,  there 


is  usually  no  return  on  his  or  her 
"investment"  in  premiums.) 

•  Disability  insxirance  policies. 
(Although  in  some  contexts  these 

types  of  policies  may  be  considered  to 
be  a  form  of  health  insurance,  we 
believe  that  they  are  not  the  type  of 
insurance  policies  Congress  intended  to 
come  within  the  scope  of  this 
legislation.  They  have  traditionally  been 
considered  to  be  a  sepjarate  type  of 
insurance,  and  the  Internal  Revenue 
Code  treats  them  differently  from  health 
insiu-ance.) 

•  Property  and  casualty  policies, 
including  personal  liability  and 
automobile  insurance. 

(These  types  of  policies  may  pay 
certain  health  benefits,  but  State  laws  do 
not  consider  property  and  casualty 
coverage  to  be  "health  insurance.") 

•  Employer  and  union  group  health 

plans. 

(These  types  of  policies  are  exempt 
bom  the  anti-dupUcation  prohibition 
under  section  1882(d)(3)(C)(i)  of  the  Act 
and  therefore  do  not  have  to  meet  the 
requirements  of  section  1882 
(d)(3)(C)(ii)  of  the  Act.  Such  plans  do 
not  need  to  carry  disclosure  statements 
even  though  they  may  fit  one  of  the 
above  categories.) 

•  Managed  care  organizations  with 
Medicare  contracts  under  section  1876 
of  the  Social  Sectirity  Act. 

(These  plans  do  not  "duplicate" 
Medicare  benefits;  rather  their  purpose 
is  to  actually  provide  all  covered 
Medicare  benefits  directly  to  enrolled 
beneficiaries.) 

•  HCPPs  that  provide  some  or  all  Part 
B  benefits  under  an  agreement  with 
HCFA  under  section  1833(a)  of  the  Act. 

(As  with  section  1876  managed  care 
plans,  under  these  agreements,  HCPPs 
provide  the  actual  Medicare  benefits; 
they  do  not  duplicate  Medicare.) 

E.  Policies  Requiring  Disclosure 
Statements 

The  NAIC  has  identified  10  separate 
types  of  health  insurance  policies  that 
each  need  an  individualized  statement 
of  the  extent  to  which  the  policy 
duplicates  Medicare.  These  types  of 
policies  are — 

(1)  policies  that  provide  benefits  for 
expenses  incurred  for  an  accidental 
injury  only; 

(2)  policies  that  provide  benefits  for 
specified  limited  services; 

(3)  policies  that  reimburse  expenses 
inciured  for  specified  disease  or  other 
specified  impairments  (including  cancer 
pohcies,  specified  disease  policies  and 
other  pohcies  that  limit  reimbursement 
to  named  medical  conditions); 

(4)  policies  that  pay  fixed  dollar 
amounts  for  specified  disease  or  other 
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specified  impairments  (including 
cancer,  specified  disease  policies  and 
other  policies  that  pay  a  scheduled 
benefit  or  specified  payment  based  on 
diagnosis  of  the  conditions  named  in 
the  policy); 

(5)  indemnity  policies  and  other 
policies  that  pay  a  fixed  dollar  amoimt 
per  day.  excluding  long  term  care 
policies; 

(6)  policies  that  provide  benefits  for 
both  expenses  incurred  and  fixed 
indemnity; 

(7)  long-term  care  policies  providing 
both  nursing  home  and  non- 
institutional  coverage; 

(8)  long-term  care  policies  primarily 
providing  nursing  home  benefits  only; 

(9)  home  care  policies;  and 

(10)  other  health  insurance  policies 
not  specifically  identified  above. 

IV.  Policy  Disclosure  Statements 

We  have  reviewed  and  approved  the 
statements  developed  by  the  NAIC  along 
with  the  instnictions  for  their  use  and 
they  are  set  forth  as  an  addendum  to 
this  notice. 


V.  Other 

This  notice  was  reviewed  by  the 
Office  of  Management  and  Budget. 

(SectioD  1882(d)(3)  of  the  Social  Security  Act 
(42  U.S.C.  1395»s(d)(3))) 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773,  Medicare — Hospital 
Insurance;  add  Program  No.  93.774. 
Medicare— Supplementary  Medical 
Insurance  Program) 

Dated:  April  17, 199S. 
Bruce  C  Vladeck, 

Administrator,  Health  Care  Financing 
Administration. 

Addendum 

Adopted  by  the  NAIC  on  1/21/95 

Instrucdona  for  Um  of  the  Disckwun 
SUtementB  for  Health  Insnraiice  PoUcies 
Sold  to  Medicare  Beneficiaries  That 
Duplicate  Medicare 

1.  Federal  law,  P.L  103-432,  prohibits  the 
sale  of  a  health  insurance  policy  (the  term 
policy  includes  certificate)  to  Medicare 
beneHciahes  that  duplicates  Medicare 
benefits  unless  it  will  pay  benefits  without 
regard  to  a  beneficiary's  other  health 


coverage  and  it  includes  the  prescribed 
disclosure  statement  on  or  together  with  the 
application  for  the  policy. 

2.  All  types  of  health  insurance  policies 
that  duplicate  Medicare  shall  include  one  of 
the  attached  disclosure  statements,  according 
to  the  particular  policy  type  involved,  on  the 
application  or  together  with  the  application. 
"Hie  disclosure  statement  may  not  vary  from 
the  attached  statements  in  terms  of  language 
or  format  (type  size,  type  proportional 
spacing,  bold  character,  line  spacing,  and 
usage  of  boxes  around  text). 

3.  State  and  Federal  law  prohibits  insurers 
from  selling  a  Medicare  supplement  policy  to 
a  person  that  already  has  a  Medicare 
supplement  policy  except  as  a  replacement 
pohcy. 

4.  Property /Casualty  and  Life  insurance 
policies  are  not  considered  health  insurance. 

5.  Disability  income  policies  are  not 
considered  to  provide  benefits  that  duplicate 
Medicare. 

6.  The  federal  law  does  not  pre-empt  state 
laws  that  are  more  stringent  than  the  federal 
requirements. 

7.  The  federal  la<v  does  not  pre-empt 
existing  state  form  filing  requirements. 

■LUNG  oooc  4ia»-tt-p 
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[For  poUcies  that  provide  benefits  for  expenses  incurred  for  an  accidental  ii^ury  only.] 


IMPORTANT  Notice  to  Persons  on  Medicare 
Tffls  Insurance  Duplicates  Some  Medicare  Benefits 


This  is  not  Medicare  Supplement  Insurance 

This  insurance  provides  limited  benefits,  if  you  meet  the  policy  conditions,  for  hospital  or 
medical  expenses  that  result  Lrom  accidental  injury.  It  does  not  pay  your  Medicare  deductibles  or 
coinsurance  and  is  not  a  substimte  for  Medicare  Supplement  insurance. 

This  iBSuraBce  duplicates  Medicare  benefits  when  It  pays: 

•  hospital  or  medical  expenses  up  to  the  maximum  stated  in  the  policy 
Medicare  generatty  pays  for  most  or  aU  of  these  expenses. 

Medicare  pays  extensive  benefits  for  medically  necessary  services  regardless  of  the  reason 
you  need  them.  These  include: 

•  hospitalization 

•  physician  services 

•  other  approved  items  and  services 


Before  You  Buy  This  Insurance 


D 


V  Check  the  coverage  in  all  health  insurance  policies  you  already  have. 

V  For  more  information  about  Medicare  and  Medicare  Supplement  insurance,  review  the  Guide 
to  Health  Insurance  for  People  wUh  Medicare,  available  fi-om  the  insurance  company. 

V  For  help  in  understanding  your  health  insurance,  contact  your  state  insurance  department  or 
state  senior  insurance  counseling  program. 


[For  policies  that  provide  benefits  for  specified  limited  services.] 


Important  Notice  to  Persons  on  Medicare 
This  Insurance  Duplicates  Some  Medicare  Benefits 


This  is  not  Medicare  Supplement  Insurance 

This  insurance  provides  limited  benefits,  if  you  meet  the  policy  conditions,  for  e}q>enses  relating 
to  the  specific  services  hsted  in  the  policy.  It  does  not  pay  your  Medicue  deductibles  or 
coinsurance  and  is  not  a  substitute  for  Medicare  Siq>plement  insurance. 

This  insurance  duplicates  Medicare  benefits  when: 

•  any  of  the  services  covered  by  the  policy  are  also  covered  by  Medicare 

Medicare  pays  extensive  benefits  for  medically  necessary  services  regardless  of  the  reason 
you  need  them.  These  include: 

•  hospitalization 

•  physician  services 

•  other  approved  items  and  services  '  . 


Before  You  Buy  This  Insurance 


V  Check  the  coverage  in  all  health  insurance  policies  you  already  have. 

V  For  more  information  about  Medicare  and  Medicare  Supplement  insurance,  review  the  Guide 
to  Health  Insurance  for  People  with  Medicare,  available  fi-om  the  insurance  company. 

V  For  help  in  understanding  your  health  insurance,  contact  your  state  insurance  department  or 
state  senior  insurance  counseling  program. 
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[For  policies  that  reimburse  expenses  incurred  for  specified  disease(s)  or  other  specified 
impairment(s).  This  includes  expense-incurred  cancer,  specified  disease  and  other  types  of 
health  insurance  policies  that  limit  reimbursement  to  named  medical  conditions.] 


IMPORTANT  NOTICE  TO  PERSONS  ON  MEDICARE 

THIS  Insurance  Duplicates  Some  Medicare  Beneffts 


This  is  not  Medicare  Supplement  Insurance 

This  insurance  provides  limited  benefits,  if  you  meet  the  policy  conditions,  for  hospital  or 
medical  expenses  only  when  you  are  treated  for  one  of  the  specific  diseases  or  health  conditions 
listed  in  the  policy.  It  does  not  pay  your  Medicare  deductibles  or  coinsurance  and  is  not  a 
substitute  for  Medicare  Supplement  insurance. 

This  insurance  duplicates  Medicare  benefits  when  it  pays: 

•  hospital  or  medical  expenses  up  to  the  maximum  stated  in  the  policy 

Medicare  generalh  pays  for  most  or  all  of  these  expenses. 

Medicare  pays  extensive  benefits  for  medically  necessary  services  regardless  of  the  reason 
you  need  tbem.  These  include: 

•  hospitalization 

•  physician  services  • 

•  hospice 

•  other  approved  items  and  services 


Before  You  Buy  This  Insurance 


Zl 


V  Check  the  coverage  in  all  health  insurance  policies  you  ah^eady  have. 

V  For  more  information  about  Medicare  and  Medicare  Supplement  insurance,  review  the  Guide 
to  Health  Insurance  for  People  with  Medicare,  available  from  the  insurance  company. 

V  For  help  in  understanding  your  health  insurance,  contact  your  state  insurance  department  or 
state  senior  insurance  counseling  program. 
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[For  policies  that  pay  fixed  dollar  amounts  for  specified  disease(s)  or  other  si>ecified 
impairment(s).  This  includes  cancer,  specified  disease,  and  other  health  insurance  policies  that 
pay  a  scheduled  benefit  or  specific  payment  based  on  diagnosis  of  the  conditions  named  in  the 
policy.] 


Important  Notice  to  Persons  on  Medicare 
This  Insurance  Duplicates  Some  Medicare  Beneffts 


This  is  not  Medicare  Supplement  Insurance 

This  insurance  pays  a  fixed  amount,  regardless  of  your  expenses,  if  you  meet  the  policy 
conditions,  for  one  of  the  specific  diseases  or  health  conditions  named  in  the  policy.  It  does  not 
pay  your  Medicare  deductibles  or  coinsurance  and  is  not  a  substitute  for  Medicare  Supplement 
insurance. 

This  insurance  duplicates  Medicare  benefits  because  Medicare  generally  pays  for  most  of 
the  expenses  for  the  diagnosis  and  treatment  of  the  specific  conditions  or  diagnoses  named 
in  the  policy. 

Medicare  pays  extensive  benefits  for  medically  necessary  services  regardless  of  the  reason 
you  need  them.  These  include: 


•  hospitalization 

•  physician  services 

•  hospice 

•  other  approved  items  and  services 


Before  You  Buy  This  Insurance 


V  Check  the  coverage  in  all  health  insurance  policies  you  already  have. 

V  For  more  information  about  Medicare  and  Medicare  Supplement  insurance,  review  the  Guide 
to  Health  Insurance  for  People  with  Medicare,  available  from  the  insurance  company. 

V  For  help  in  understanding  your  health  insurance,  contact  your  state  insurance  department  or 
state  senior  insurance  counseling  program. 
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[For  indemnity  policies  and  other  poUcies  that  pay  a  fixed  dollar  amount  per  day,  excluding 
long-tenn  care  policies.] 


IMPORTANT  NOTICE  TO  PERSONS  ON  MEDICARE 

THIS  Insurance  Duplicates  Some  Medicare  Benefits 


This  is  not  Medicare  Suppkment  Insurance 

TTiis  insurance  pays  a  fixed  dollar  amount,  regardless  of  your  expenses,  for  each  day  you  meet 
the  policy  conditions.  It  does  not  pay  your  Medicare  deductibles  or  coinsurance  and  is  not  a 
substitute  for  Medicare  Supplement  insurance. 

This  iBS«ni»ce  duplicates  Medicare  benefits  whea: 

•  any  expenses  or  services  covered  by  the  policy  are  also  covered  by  Medicare 
Medicare  geaeraHy  pays  for  BMSt  or  aH  ef  these  expeases. 

Medicare  pays  eiteasive  bcaefits  for  medically  aecessary  senices  regardless  •!  the  reasM 
yeu  Bced  theaa.  These  iaclade: 

•  hospitalization 

•  jAysicism  services 

•  hospice 

•  other  approved  items  and  services 


Before  Y»a  Buy  Thb  Insarance 


~1 


V  Check  the  coverage  in  all  health  insurance  policies  you  already  have. 

>/    For  more  information  about  Medicare  and  Medicare  Supplement  insurance,  review  the  Guide 
to  Health  Insurance  for  People  with  Medicare,  available  from  the  insurance  company. 

V  For  help  in  understanding  your  health  insurance,  contact  your  state  insurance  department  or 
state  senior  insurance  counseling  program. 
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[For  policies  that  provide  benefits  upon  both  an  expense-incurred  and  fixed  indemnity  basis.] 


Important  Notice  to  Persons  on  Medicare 
This  Insurance  Duplicates  Some  Medicare  Benefits 


This  is  not  Medicare  Supplement  Insurance 

This  insurance  pays  limited  reimbursement  for  expenses  if  you  meet  the  conditions  listed  in  the 
pwlicy.  It  also  pays  a  fixed  amount,  regardless  of  your  expenses,  if  you  meet  other  policy 
conditions.  It  does  not  pay  your  Medicare  deductibles  or  coinsurance  and  is  not  a  substitute  for 
Medicare  Supplement  insurance. 

This  insurance  duplicates  Medicare  benefits  when: 

•  any  expenses  or  services  covered  by  the  policy  are  also  covered  by  Medicare;  or 

•  it  pays  the  fixed  dollar  amount  stated  in  the  policy  and  Medicare  covers  the  same  event 

Medicare  generally  pays  for  most  or  all  of  these  expenses. 

Medicare  pays  extensive  benefits  for  medically  necessary  services  regardless  of  the  reason 
you  need  them.  These  include: 


•  hospitalization 

•  physician  services 

•  hospice  care 

•  other  approved  items  &  services 


Before  You  Buy  This  Insurance 


\    Check  the  coverage  in  all  health  insurance  policies  you  already  have. 

y    For  more  information  about  Medicare  and  Medicare  Supplement  insurance,  review  the  Guide 

to  Health  Insurance  for  People  with  Medicare,  available  from  the  insurance  company. 
V    For  help  in  understanding  your  health  insurance,  contact  your  state  insurance  department  or 

slate  senior  insurance  counseling  program. 
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[For  iong-terai  care  policies  providing  both  nursing  home  and  non-institutional  coverage.] 


Important  Notice  to  Persons  on  Medicare 
This  Insurance  Duplicates  Some  Medicare  Beneftts 


This  is  not  Medicare  Supplement  Insurance 

Federal  law  requires  us  to  inform  you  that  this  insurance  duplicates  Medicare  benefits  in  some 
situations. 

•  This  is  long  term  care  insurance  that  provides  benefits  for  covered  nursing  home  and  home 
care  services. 

•  In  some  situations  Medicare  pays  for  short  periods  of  skilled  nursing  home  care,  limited 
home  health  services  and  hospice  care. 

•  This  insurance  does  not  pay  your  Medicare  deductible^or  coinsurance  and  is  not  a  substitute 
for  Medicare  Supplement  insurance. 

Neither  Medicare  nor  Medicare  Supplement  insurance  provides  benefits  for  most  long 
term  care  expenses. 

1 


Before  You  Buy  This  Insurance 


V  Check  the  coverage  in  all  health  insurance  policies  you  aheady  have. 

V  For  more  information  about  long  term  care  insurance,  review  the  Shopper 's  Guide  to  Long 
Term  Care  Insurance,  available  from  the  insurance  company. 

V  For  more  information  about  Medicare  and  Medicare  Supplement  insurance,  review  the  Guide 
to  Health  Insurance  for  People  with  Medicare,  available  fi-om  the  insurance  company. 

V  For  help  in  understanding  your  health  insurance,  contact  your  state  insurance  department  or 
state  senior  insurance  counseling  program.  


[For  policies  providing  nursing  home  benefits  only.] 


^ 


Important  Notice  to  Persons  on  Medicare 
IS  Insurance  Duplicates  Some  Medicare  Beneftts 


This  is  not  Medicare  Supplement  Insurance 

Federal  law  requires  us  to  inform  you  that  this  insurance  duplicates  Medicare  benefits  in  some 
situations. 

•  This  insurance  provides  benefits  primarily  for  covered  nursing  home  services. 

•  In  some  situations  Medicare  pays  for  short  periods  of  skilled  nursing  home  care  and  hospice 
care. 

•  This  insurance  does  not  pay  your  Medicare  deductibles  or  coinsurance  and  is  not  a  substitute 
for  Medicare  Supplement  insurance. 

Neither  Medicare  nor  Medicare  Supplement  insurance  provides  benefits  for  most  nursing 
home  expenses. 


Before  You  Buy  This  Insurance 


V  Check  the  coverage  in  all  health  insurance  policies  you  already  have. 

V  For  more  information  about  long  term  care  insurance,  review  the  Shopper 's  Guide  to  Long 
Term  Care  Insurance,  available  fi"om  the  insurance  company. 

V  For  more  information  about  Medicare  and  Medicare  Supplement  insurance,  review  the  Guide 
to  Health  Insurance  for  People  with  Medicare,  available  fix)m  the  insurance  company. 

V  For  help  in  understanding  your  health  insurance,  contact  your  state  insurance  department  or 
state  senior  insurance  counseling  program. 
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[For  policies  providing  home  care  benefits  only] 


Important  Notice  to  Persons  on  Medicare 
This  Insurance  Duplicates  Some  Medicare  Benefits 


This  is  not  Medicare  Supplement  Insuraece 

Federal  law  requires  us  to  inform  you  that  this  insurance  duplicates  Medicare  benefits  in  some 
situations. 

•  This  insurance  provides  benefits  primarily  for  covered  home  care  services. 

•  In  some  situations.  Medicare  will  cover  some  health  related  services  in  your  home  and 
ho^ice  care  wliich  may  also  be  covered  by  this  insurance. 

•  This  insurance  does  not  pay  your  Medicare  deductibles  or  coinsurance  and  is  not  a  substitute 
for  Medicare  Supplement  insurance. 

Neither  Medicare  lor  Medicare  Supplement  insurance  provides  benefits  for  most  services 
in  your  home. 


Before  You  Buy  This  Insunince 


Zl 


V  Check  the  coverage  in  all  health  insurance  policies  you  already  have. 

V  For  more  information  about  long  term  care  insurance,  review  the  Shopper's  Guide  to  Long 
Term  Care  Insurance,  available  from  the  insurance  company. 

V  For  more  information  about  Medicare  and  Medicare  Supplement  insurance,  review  the  Guide 
to  Health  Insurance  for  People  with  Medicare,  available  from  the  insurance  company. 

V  For  help  in  understanding  your  health  insurance,  contact  your  state  insurance  department  or 
state  senior  insurance  counseling  program. 


[For  other  health  insurance  policies  not  specifically  identified  in  the  preceding  statements.] 


Important  Notice  to  Persons  on  Medicare 
Tffls  Insurance  Duplicates  Some  Medicare  Beneftts 


This  is  not  Medicare  Supplement  Insurance 

This  insurance  provides  limited  benefits  if  you  meet  the  conditions  listed  in  the  policy.  It  does 
not  pay  your  Medicare  deductibles  or  coinsurance  and  is  not  a  substitute  for  Medicare 
Supplement  insurance.. 

This  insurance  duplicates  Medicare  benefits  when  it  pays: 

•  the  benefits  stated  in  the  policy  and  coverage  for  the  same  event  is  provided  by  Medicare 

Medicare  generally  pays  for  most  or  all  of  these  expenses. 

Medicare  pays  extensive  benefits  for  medically  necessary  services  regardless  of  the  reason 
you  need  them.  These  include: 

•  hospitalization 

•  physician  services 

•  hospice 

•  other  approved  items  and  services 


Before  You  Buy  This  Insurance 


V  Check  the  coverage  in  all  health  insurance  policies  you  already  have. 

V  For  more  information  about  Medicare  and  Medicare  Supplement  insurance,  review  the  Guide 
to  Health  Insurance  for  People  with  Medicare,  available  from  the  insurance  company. 

V  For  help  in  understanding  your  health  insurance,  contact  your  state  insurance  department  or 
state  senior  insurance  counseling  program. 
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National  Instltutaa  d  HaaWi 

National  matltutaof  MMital  HaaWi; 
Notica  of  Ctoaad  Maadnga 

Pursuant  to  Sectirai  10(d)  of  the 
Federal  Advisory  Comiuittee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings  of  the  National  Institute  of 
Mental  Health  Special  Emphasis  Panel: 

Agnda/PurpoM  f^ 

To  review  and  ev«l\wte  grai^  applications. 
Committee  Name:  National  Institute  of 

Menu]  Health  Special  Emphasis  Panel 
Date:  June  6, 1995. 
Time:  12  p.m. 
Pface.  Parklawn  Building.  Room  9C-18, 

5600  Fishers  Lane,  Rockville,  MD  20857. 
Contact  Person:  Phyllis  D.  Artis,  Grant 

Technical  Assistant,  Parklawn  Building, 

Room  9C-18.  5600  Fishers  Lane,  Rockville, 

MD  20857,  Telephone:  301,  443-1367. 
Committee  Same:  National  Institute  of 

Mental  Health  Special  Emphasis  Panel. 
Cote.  June  19,  1995. 
Time:  2  p.m. 
Place:  Parklawn  Building.  Room  9C-26, 

5600  Fishers  Lane.  Rockville,  MD  20857. 
Contact  Person:  Sheri  L  Schwart2back, 

Grant  Technical  Assistant,  Parklawn 

Building,  Room  90-26,  5600  Fishers  Lane, 

Rockville,  MD  20857,  Telephone:  301,  443- 

6470. 

Committee  Nanw:  National  Institute  of 

Mental  Health  Special  Emphasis  Panel. 
Date:  June  22, 1995. 
Time:  3  p.m. 
Place:  Parklawn  Building.  Room  9C-26. 

5600  Fishers  Lane,  Rockville,  MD  20857. 
Contact  Person:  Sheri  L.  Schwartzback, 

Grant  Technical  Assistant,  Parklawn 

Building.  Room  90-26,  5600  Fishers  Lane, 

Rockville,  MD  20857,  Telephone:  301,  443- 

6470. 
The  meetings  will  be  closed  in  accordance 

with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6),  Tide  5,  U.S.C. 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
This  notice  is  being  published  less  than 
fifteen  days  prior  to  the  meetings  due  to  the 
urgent  need  to  meet  timing  limitations 
imposed  by  the  review  cycle. 
(Catalog  of  Federal  Domestic  Assistance 
Pitigram  Numbers  93.126,  Small  Business 
Innovation  Research;  93.176,  ADAMHA 
Small  Instrumentation  Program  Grants; 
93.242,  Mental  Health  Research  Grants: 
93.281,  Mental  Research  Scientist 
Development  Award  and  Research  Scientist 
Development  Award  for  Clinicians;  93.282, 
Mental  Health  Research  Service  Awards  for 
Research  Training;  and  93.921,  ADAXiHA 
Science  Education  Partnership  Award.) 


Dated:  June  6, 1995. 
Soaan  K.  FakfaBaa, 

Committee  K4anagement  Officer,  NUi. 
(FR  Doc  95-14288  Filed  6-9-85;  8:45  am) 
■UJMO  OOOt  414».«1-M 


National  matltulaof  Mental  Haatth; 
Notica  of  Cancellation  of  Meeting 

Notice  is  hereby  given  of  the 
cancellation  of  one  meeting  of  the 
National  Institute  of  Mental  Health 
which  was  published  in  the  Federal 
Register  on  May  31. 1995  (60  FR  28417): 
the  Extramural  Science  Advisory  Board, 
)uly  24-25.  1995,  Conference  Room  6, 
Building  31.  National  Institutes  of 
Health.  9000  Rockville  Pike,  Bethesda. 

MD  20892. 

The  meeting  was  cancelled  due  to 
prior  commitments  of  several  members. 

Dated:  June  5, 1995. 
Soaan  K.  Feldman, 

Committee  Management  Officer,  NIH. 
(FR  Doc  95-14287  Filed  6-9-95;  8:45  ami 

MUMO  COM  414e-01-M 


National  Inatltuta  of  Mental  HaaHti; 
Notice  of  Cencellation  of  Meeting 

Notice  is  hereby  given  of  the 
cancellation  of  one  meeting  of  the 
National  Institute  of  Mental  Health 
which  was  published  in  the  Federal 
Register  on  May  22. 1995  (60  FR  27115): 
the  Board  of  Scientific  Counselors, 
National  Institute  of  Mental  Health.  )un'e 
13-14. 1995.  Conference  Room  1B07, 
Building  36,  National  Institutes  of 
Health,  9000  Rockville  Pike,  Bethesda, 
MD  20892. 

The  meeting  was  cancelled  due  to 
prior  commitments  of  several  members. 

Dated:  )une  5, 1995. 
Susan  K.  Feldman, 

Committee  Management  Officer,  NIH. 
[FR  Doc.  95-14286  Filed  6-9-95;  8:45  ami 
iaJJNQ  OOOE  4140-A1-M 


National  Institute  of  Mental  Health; 
Notice  of  Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings  of  the  National  Institute  of 
Mental  Health  Special  Emphasis  Panel: 

AGENDA/PURPOSE 

To  review  and  evaluate  grant  applications. 

Committee  Name:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Date:  June  16, 1995. 

Time;  12  p.m. 

Place:  Parklawn  Building,  Room  90-28, 
5600  Fishers  Lane,  Rockville,  MD  20857. 


Contact  Person:  Regina  Thomas,  Grant 
Technical  Assistant,  Parklawn  Building. 
Room  90-26,  5600  Fishers  Lane,  Rockville, 
MD  20857,  Telephone:  301,  443-6470. 

Committee  Name:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel 

Date:  June  20, 1995. 

Time:  11:30  p.m. 

Place:  Parklawn  Building,  Room  90-26, 
5600  Fishers  Lane,  Rockville,  MD  20857. 

Contact  Person:  Regina  Thomas,  Grant 
Technical  Assistant,  Parklawn  Building, 
Room  90-26,  5600  Fishers  Lane,  Rockville, 
MD  20857.  Telephone:  301,  44^-6470. 

Committee  Name:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel 

Date:  June  29,  1995. 

Time:  11  a-m. 

Place:  Pcrklawn  Building,  Room  90-101, 
5600  Fishers  Lane,  Rockville,  MD  20857. 

Contact  Person:  Maureen  L.  Eister,  Grant 
Technical  Assistant,  Parklawn  Building, 
RocHU  90-101,  5600  Fishers  Lane,  Rockville, 
MD  20857.  Telephone:  301,  443-3936. 

The  meetings  will  be  closed  in 
accordance  with  the  provisions  set  forth 
in  sees.  552b(c)(4)  and  552b(c)(6).  TiUe 
5,  U.S.C.  Applications  and/or  proposals 
and  the  discussions  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material 
and  personal  information  concerning 
individuals  associated  with  the 
applications  and/or  proposals,  the 
disclosiu^  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

This  notice  is  being  published  less 
than  fifteen  days  prior  to  the  meetings 
due  to  the  urgent  need  to  meet  timing 
limitations  imposed  by  the  review  cycle. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers  93.126,  Small  Business 
Innovation  Research;  93.176,  ADAMHA 
Small  Instrumentation  Program  Grants; 
93.242,  Mental  Health  Research  Grants; 
93.281,  Mental  Research  Scientist 
Development  Award  and  Research  Scientist 
Development  Award  for  Clinicians;  93.282, 
Mental  Health  Research  Service  Awards  for 
Research  Training;  and  93.921,  ADAMHA 
Science  Education  Partnership  Award.) 

Dated:  June  6, 1995. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NIH. 
(FR  Doc.  95-14289  Filed  6-9-95;  8:45  ami 
iNXMO  COM  4140-01-41 


Division  of  Research  Grants;  Notica  of 
Closed  Meetings 

Pvirsuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following  Division 
of  Research  Grants  Speoal  Emphasis 
Panel  (SEP)  meetings;  ^  / 

Porpoae/Agida 

To  review  individual  giant  applicatioos. 


Name  of  SEP:  Multidisdplianafy  Sciencas. 

Date:  June  30. 1995. 

Time:  IM)  p.m. 

Mace:  NIH,  Rockledge  n.  Room  5212, 
Telephone  ConfiBrence. 

Contact  Person:  Dr.  Bill  Bunnag.  Scientific 
Review  Administrator,  6701  Rockledge  Drive, 
Room  5212,  Bethesda,  MD  20892,  (301)  435- 
1177. 

Mune  of  SEP:  Behavioral  and 
Neurosciences. 

Date.  July  11, 1995. 

rime;  9KW  p.m. 

Mace:  Doubletree  Hotel,  Rockville,  MD. 

Contact  Person:  Dr.  Joseph  Kimm, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  5178,  Bethesda,  MD 
20892,(301)435-1249. 

Name  of  SEP:  Chemistry  and  Related 
Sciences. 

Date:  July  12. 1995. 

Time:  12:00  noon 

Place:  NIH,  Rockledge  D,  Room  4176. 
Telephone  Conference. 

Contact  Person:  Dr.  Mike  Radtke,  Scientific 
Review  Administrator,  6701  Rockledge  Drive. 
Room  5176,  Bethesda,  MD  20892.  (301)  435- 
1728. 

Mune  of  SEP:  Biological  and  Physiological 
Sciences. 

Date:  July  12. 199S. 

Time:  IKX)  p.m. 

Place:  NIH,  Rockledge  D,  Room  5144, 
Telephone  Conference. 

Contact  Person:  Dr.  Robert  Su,  Scientific 
Review  Administrator,  6701  Rockledge  Drive, 
Room  5144,  Bethesda.  MD  20892,  (301)  435- 
1025. 

Purpeee/AgeBda 

To  review  Small  Business  Innovation 
Research  Program  grant  applications. 

Name  of  SEP:  Behavioral  and 
Neurosciences. 

Date:  July  6, 1995. 

Time:  8KX)  a.m. 

Place:  Holiday  Inn,  Chevy  Chase.  MD. 

Contact  Person:  Dr.  Teresa  Levitin, 
Scientific  Review  Administrator,  6701 
Rockledge  Chive.  Room  5200.  Bethesda.  MD 
20892,(301)435-1259. 

The  meetings  will  be  closed  in 
accordance  with  the  provisions  set  forth 
in  sees.  552b(cK4)  and  552b(c)(6),  Title 
5,  U.S.C.  Applications  and/or  proposals 
and  the  discussions  could  reveal 
amfidaatial  trade  secrets  or  corasaercial 
property  such  as  patnatable  material 
and  personal  information  concerning 
iDoividlials  associated  with  the 
applicaiioss  ss^dJor  prvpCS?^s.  the 
disclosure  c^  which  would  coastitute  a 
clearly  imwarranted  invanoa  of 
personal  privacy. 

This  notice  is  being  publisiMd  less 
than  15  days  prior  to  the  meeting  due 
to  the  urgent  need  to  meet  tiraiag 
limitations  imposed  by  the  gnat  review 
cycle. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  93.333,  93.337,  93.393- 
93.396,  93.837-93.844.  93.84e-«3.87«, 


93.892. 93.893.  National  Institutes  of  Health, 
HHS) 

Dated:  Jime  6, 199S. 

Saaan  K.  Feldman. 

Committee  Management  Officer,  NBi. 

(FR  Doc  95-14290  Filed  6-4-95;  8:45  am] 

■UStaCOOt  414»-01-M 


DEPARTMENT  OF  HOUSINQ  AND 
URBAN  DEVELOPMENT 

Office  of  the  Aaalstant  Secretary  for 
AdminlstFBllon 

[FR-a818-N-01] 

Prtvaey  Act  of  1974;  Proposed 
Amendment  to  Systems  of  Records 

AOBICV:  Office  of  the  Assistant      ' 
Secretary  for  Administration,  (HUD). 
ACTION:  Notification  of  proposed 
amendments  to  five  existing  systems  of 
records. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Privacy  Act  of  1974.  5  U.S.C.  552a, 
the  Department  of  Housing  and  Urban 
Development  is  giving  notice  that  it 
intends  to  amend  the  following  Privacy 
Act  systems  of  records:  Property 
Improvement  and  Manufactured 
(Mobile)  Home  Loans-Default  (HUD/ 
Dept-28),  Mortgages — Delinquent/ 
Default/ Assigned/Temporary  Mortgage 
Assistance  Pajrments  (TMAP)  Program 
(HUD/Dept-32),  Single  Family  Case 
Files  (HUD/Dept-46),  Rehabilitation 
Grants  and  Loans  Files  (HUD/Dept-29) 
and  Rehabilitation  Loans — Delinquent/ 
Default  (HUD/CPD-1). 
EFFECTIVE  DATE:  These  amendments  will 
be  efiiective  without  further  notice  on 
)\dy  12, 1995,  unless  comments  are 
received  that  would  result  in  a  contrary 
determination. 

AOOAESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
the  proposed  amendments  to  the  Rules 
Docket  Clerk,  Office  of  General  Council, 
Room  10276,  Department  of  Housing 
and  Urban  Develc^Hnent,  451  Seventh 
Street,  SW.,  Washingtcn,  DC  20410- 
0500.  Communications  should  refer  to 
the  above  docket  number  and  title.  An 
original  and  four  copies  of  the 
roraments  should  be  st^rautted. 
Fac»mile  (FAX)  CCHLments  are  not 
acoeptaine.  A  o^y  of  each 
cmuBuaicatioa  subeaitted  will  be 
available  for  public  inspection  and 
copying  between  7:36  a.m.  and  5:30 
p.m.  weekdays  at  the  ^>ove  address. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Jeanette  Smith,  Departmental  Privacy 
Act  Officer,  at  (202)  70S-2374.  This  is 
net  a  toU-free  maekot. 


SUPRLBiENTARY  MFORMATION:  HUD/ 
Dept-28,  HUD/Dept-29.  HUD/Dept-32, 
HUD/Dept-46  and  HUD/CPD-1  are 
being  amended  to  allow  the  release  of 
relevant  sales  information  to 
prospective  purchasers  for  sale  of 
mortgages,  loans  or  insurance  premiums 
or  charges.  The  new  routine  use  will 
read  as  follows:  To  prospective 
purchasers — for  sale  of  mortgages,  loans 
or  insiirance  premiums  or  charges. 

The  amended  portion  of  the  system 
notice  is  set  forth  below.  Previously,  the 
system  and  a  prefatory  statement 
containing  the  general  routine  uses 
applicable  to  all  HUD  systems  of  records 
was  ptibliahed  in  the  "Federal  Register 
Privacy  Act  Issuances.  1991,  Volume  I." 

Tide  5  U.S.C.  552a(e)  (4)  and  (11) 
provide  that  the  public  be  afforded  a  30- 
day  period  in  which  to  comment  on  the 
new  record  system. 

The  system  report,  as  required  by  5 
U.S.C.  552a(r),  has  been  submitted  to 
the  Committee  on  Governmental  Affiiin 
of  the  United  States  Senate,  the 
Committee  aa  Government  Reform  and 
Oversight  of  the  House  of 
Representatives,  and  the  Office  of 
Management  and  Budget  (OMB), 
pursuant  to  paragraph  4c  of  Appendix  I 
to  OMB  Cinndar  A-130.  "Federal 
Agency  Responsibilities  for  Maintaining 
Records  about  Individuals"  dated  )une 
25,  1993  (58  36075.  July  2. 1993). 

Andiority:  5  U.S.C  552a:  88  Sut  1986;  sac 
7(d),  Department  of  HUD  Act  (42  U.S.C 
3535(d)). 

Issued  at  Washington,  DC  May  31, 1995. 
MarilyBB  A.  Darte. 
Assistant  Secretary  fm  Administration. 

HUDa>«pt-28 


Property  Improvement  and 
Manufactured  (Mobile)  Home  Loans- 
Default. 


NOUTMi  uses  OF  REOOnOS  HAWTAMD  M  THE 
SYSTEM,  MCLUDStQ  CATBKMCS  USERS  AND  TNE 
PUHFOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C.  552a 
(b)  of  the  Privacy  Act,  other  routine  uses 
are  as  follows: 

(a)  To  the  Department  of  Jtistice  for 
prosecution  of  fraud  in  the  course  of 
claims  collection  efforts  and  for  the 
institution  of  suit  or  other  proceedings 
Tn  £2x1  C^Uection  of  claims; 
~  (b)  To  the  FBI  to  inve^S-®  ?<»«t>l« 
fi^ud  revealed  in  the  course  cf  clain>s 
collection  efforts. 

(c)  General  Accounting  Office — for 
audit  purposes. 

(d)  Private  employers  and  Federal 
agencies  to  facilitate  collection  of  claims 
against  mnployees. 
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(e)  Office  of  Persramel  Management— 
for  offsetting  retirement  paymenU. 

(f)  Consumer  reporting  and 
commercial  credit  agencies— to  Cacilitate 
claims  collection  consistent  with 
Federal  Claims  Collection  Standards.  4 

CFR  102.4. 

(g)  To  financial  institutions  that 
originated  or  serviced  loans  to  give 
notice  of  disposition  of  claims. 

(h)  To  title  insurance  companies  for 
payment  of  liens. 

(i)  To  local  recording  offices  for  filing 
assignments  of  legal  documents, 
satis&ctions,  etc. 

(j)  To  bankruptcy  courts  for  filing  of 

proob  of  claim, 
(k)  To  HUD  contractors  for  debt 

servicing. 

(1)  To  state  motor  vehicle  agencies  ana 
Internal  Revenue  Service  to  obtain 
current  addresses  of  debtors. 

(m)  To  prospective  purchasers — for 
sale  of  mortgages,  loans  or  insurance 
premiimis  or  charges. 

HUO/Dep(-29 


552a(b)  of  the  Privacy  Act.  other  routine 
uses  are  as  follows: 

(a)  To  FHA— for  insurance 
investigations. 

(b)  To  the  Internal  Revenue  Service 
and  the  General  Accounting  Office  for 
investigations. 

(c)  To  state  banking  agencies  to  aid  in 
processing  mortgagor  complaints. 

(d)  To  mortgagee*— to  verify 
information  provided  by  new  loan 
applicants  and  to  evaluate  credit 
worthiness. 

(e)  To  counseling  agencies  for 
counseling. 

(f)  To  Legal  Aid— to  assist  mortgagors. 

(g)  To  HUD  TMAP  contractor  for 
processing  TMAP. 

(h)  To  other  Federal  agencies  for  the 
purposes  of  collecting  debu  owed  to  the 
Federal  Government  by  administrative 
or  salary  oQset 

(i)  To  prospective  purchasers — for 
sale  of  mortgages,  loans  or  insurance 
premiums  or  charges. 


Rehabilitation  Grants  and  Loan  Files. 


HOUTINE  use  Of  HKOeoe  MAMTAWB)  ••  TMt 
•YSm,  MCLUOMa  CATGQOeKS  OF  MEM  AMD 
TNK  WiWPOSn  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C 
552a(b)  of  the  Privacy  Act,  other  routine 
uses  are  as  follows: 

(a)  To  local  agencies  for  monitoring 
and  carrying  out  the  program. 

(b)  To  financial  institutions — for 
providing  supplemental  rehabilitation 
funds. 

(c)  To  credit  reporting  agencies, 
employers,  financial  institutions,  and 
retail  consumer  credit  grantors — for 
verification  of  employment  and 
financial  status. 

(d)  To  Federal  National  Mortgage 
Association  and  loan  servicers — for  loan 
servicing. 

(e)  To  Internal  Revenue  Service— for 
reporting  of  discharged  indebtedness. 

(f)  To  prospective  purchasers— for 
sale  of  mortgages,  loans  or  insurance 
premiums  or  charges. 

HUD/D«pt-32 

SYSTEM  name: 

Delinquent/Defaulty  Assigned/ 
Temporary  Assistance  Payments 
(TMAP)  Proorsri. 


MNfTMC  USES  OF  hecomos  itumumD  m  the 

SYSTEM,  MCLUOMQ  CATEOOMES  OF  MSEM  AND 
1ME  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 


Single  Fanuly  Case  Files. 


nOUTME  USES  OF  NKOaoe  MASfTAMB)  M  THE 
SYSTEM.  WCLUeeW  CATMOMES  OF  USERS  AND 
THE  PUNPOaBS  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  other  routine 
uses  are  as  follows: 

(a)  To  welfare  agencies  for  fraud 
investigation. 

(b)  To  the  Department  of  Veterans 
Affairs  for  coordination  with  HUD  in 
processing  construction  complaints. 

(c)  To  Congressional  delegation — 
providing  information  concerning  status 
of  complaints. 

(d)  Complainants  and  attorneys 
representing  them — for  review  of 
complainant  file  for  status  and 
information. 

(e)  Builders  and  attorneys 
representing  them — for  review  of 
complainant  files  for  status  information. 

(f)  To  holders  of  secondary 
mortgages — to  determine  the 
outstanding  balance  due  to  HUD  on  a 
Secretary-held  mortgage. 

(g)  To  proKn-^j--  purchasers— for 
sale  of  mortgages.  Ica&s  or  insurance 
premiums  or  charges. 

HUD/CTO-1 

SYSTOIIMME: 

Rehabilitation  Loaas-Delinquent/ 
Defauh. 


MUTME  uses  OF  NEOORBS  MAaiTAMB)  M  THE 
SVSTBI,  SMLUOOM  CATCaORKS  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  uses: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C 
552a(b)  of  the  Privacy  Act,  other  routine 
uses  are  as  folloMrs: 

(a)  Department  of  Justice — for 
prosecution  of  fraud  revealed  in  the 
course  of  claims  collecticm  efforts  and 
for  the  institution  of  suit  or  other 
proceedings  to  effect  collection  of 
claims. 

(b)  To  the  Federal  Bureau  of 
Investigation — for  investigation  of 
possible  fraud  revealed  in  the  course  of 
claims  collection  efforts. 

(c)  General  Accounting  Office — for 
audit  purposes. 

(d)  To  private  employers  and  Federal 
agencies  to  fadlitote  collection  of  claims 
against  employees. 

(e)  To  the  Office  of  Personnel 
Management — few  offsetting  retiring 
payments. 

(f)  To  consumer  reporting  and 
commercial  credit  agencies  to  faciliute 
claims  collection  consistent  with 
Federal  Claims  Collection  Standards,  4 
CFR  102.4. 

(g)  To  financial  institutions  that 
serviced  loans — to  give  notice  of 
disposition  of  claims. 

(h)  To  local  recording  offices  for  filing 
assignments  of  legal  doctiments, 
satisfactions,  etc. 

(i)  To  bankruptcy  courts  for  filing  of 
proofs  of  claim. 

(j)  To  local  agencies  that  service  HUD 
Section  312  Rehabilitation  loans— to  aid 
in  the  collection  of  delinquent  loans. 

(k)  To  counseling  agencies  to  provide 
counseling  and  assistance  in  the 
collection  of  delinquent  Section  312 
loans  in  accordance  with  HUD/Dept-22 

(1)  To  state  motor  vehicle  agencies  and 
Internal  Revenue  Service — to  obtain 
current  addresses  of  debtors. 

(m)  To  prospective  purchasers — for 
sale  of  mortgages,  loans  or  insiurance 
premiums  or  charges. 
[FR  Doc.  95-14250  Filed  6-9-95.  8:45  am] 
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DEPAJmieNT  OF  THE  IMTERIPB 
B^^rSSu  at  Indiah  Affairs 

Laa  Vafaa  Pakita  Tribe  Liquor  Control 
OfdinaMce 

AGENCY:  Bureau  of  Indian  Affairs, 

Interior. 

action:  None. 


»•  This  Notice  is  published  in 
accordance  with  autheri^  delegated  by 
the  Secretary  of  the  Interior  to  the 


Assistant  Secretary — Indian  AfEairs  by 
209  DM  8,  and  in  accordance  with  the 
Act  of  August  15,  1953,  67  Stot.  586, 18 
U.S.C  1161. 1  certify  that  the  Las  Vegas 
Paiute  Liquor  Control  Ordinance  was 
duly  adopted  by  the  Las  Vegas  Paiute 
Tribe  on  February  21, 1995.  The 
Ordinance  provides  for  the  regulation, 
distribution,  possession,  sale,  and 
consumption  of  liquor  on  lands  held  in 
trust  belonging  to  the  Las  Vegas  Paiute 
Tribe. 

DATES:  This  ordinance  is  efEective  as  of 
June  12, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Chief,  Branch  of  Judicial  Services, 
Division  of  Tribal  Government  Services, 
1849  C  Stnet,  NW.,  MS  2611-MIB, 
Washington,  DC  20240-4001;  telephone 
(202) 208-4400. 

SUPPLEMENTARY  INFORMATION:  The  Las 
Vegas  Paiute  Tribe  Liquor  Ordinance  is 
to  read  as  follows: 

12-19    Findings  and  Purpose 

12-1 0-0 1 0    Legislative  Control— 
Federal  law  ctirrentiy  prohibits  the 
introduction  of  liquor  into  Indian 
country  and  expressly  delegates  to  tribes 
the  decision  regarding  when  and  to 
what  extent  liquor  transactions  shall  be 
permitted  on  their  reservations.  The  Las 
Vegas  Tribe  of  Paiute  Indians  has 
decided  to  open  all  lands  within  its 
jurisdiction  to  the  possession, 
consumption,  and  sale  of  liquor  by 
enacting  this  TiUe  12  (Titie  12)  to  the 
Tribal  Law  and  Order  Code.  Titie  12  is 
adopted  pursuant  to  the  Act  of  August 
15, 1953  (Pub.  L.  83-277,  67  Stat  588, 
18  U.S.C.  §  1161)  and  shall  serve  as  the 
"liquor  ordinai^ce"  referenced  therein. 

12-10-020    Control  Desired— Tide 
12  shall  govern  all  liquor  sales  and 
distribution  on  the  reservation,  will 
increase  the  ability  of  the  tribe  to 
control  reservation  liquor  distribution 
and  possession  and  will  provide  an 
additional  source  of  revenue  for  tribal 
operations. 

1 2-1 0-030    Goals  of  Regulati  on- 
Tribal  regulation  of  the  sale,  possession, 
and  consumption  of  liquor  on  the 
reservation  is  necessary  to  protect  the 
health,  security,  and  general  welfare  of 
the  tribe,  and  to  address  tribal  concerns 
relating  to  alcohol  use  on  the 
reservation.  In  order  to  further  these 
goals  and  to  provide  an  additional 
source  of  governmental  revenue,  the 
tribe  has  adopted  Title  12,  which  shall 
be  liberally  construed  to  fulfill  the 
purposes  for  which  it  has  been  adopted. 
Title  12  is  authorized  by  Article  VII, 
Section  1(g)  of  the  constitution  and  by- 
laws of  the  tribe  which  provides  that  the 
tribal  council  shall  have  the  power  "(tjo 
enact  legislation  for  the  purpose  of 


safeguarding  and  promoting  the  peace, 
safety,  morals,  and  general  weUaie  of 
the  membera  of  the  Las  Vegas  Paiute 
Tribe." 

12-20    DefinitkHis 

12-20-010    Definitions  of  Words— As 
used  in  Titie  12,  the  following  words 
shall  have  the  following  meanings 
unless  the  context  clearly  requires 
otherwise: 

(a)  "Alcohol"  means  that  substance 
known  as  ethyl  alcohol,  hydrated  oxide 
of  ethyl,  or  spirit  of  wine  which  is 
commoidy  produced  by  the 
fermentation  or  distillation  of  grain, 
starch,  molasses,  or  sugar,  or  orf^er 
substances  including  all  dilutions  and 
mixtures  of  this  substance. 

(b)  "Alcoholic  Beverage"  is 
synonymous  with  the  term  "liquor"  as 
defined  at  section  12-20-010(d)  hereof. 

(c)  "Beer"  means  any  beverage 
obtained  by  the  fermentation  or  infusion 
or  decoction  of  pure  hops,  or  pure 
extract  of  hops  and  pure  barley  malt  or 
other  wholesome  grain  or  cereal  in 
water  and  which  contains  not  more  than 
four  percent  of  alcohol  by  volume. 

(d)  "Liquor"  includes  the  four 
varieties  of  liquor  herein  defined 
(alcohol,  spirits,  wine,  and  malt  liquor), 
and  all  fermented,  spirituous,  vinous,  or 
malt  liquor,  or  combinations  thereof, 
and  mixed  Uquor,  a  part  of  which  is 
fermented,  spiritous,  vinous,  or  malt 
liquor,  or  otherwise  intoxicating.  Every 
liquid  or  solid  or  semisolid  or  other 
substance,  patented  or  not,  containing 
alcohol,  spirits,  wine  or  malt  liquor,  and 
all  drinks  or  drinkable  liquids  and  all 
preparations  or  mixtures  capable  of 
human  consumption  and  any  liquid, 
semisolid,  solid,  or  other  substances, 
containing  more  than  one  percent  of 
alcohol  by  weight  shall  be  conclusively 
deemed  to  be  intoxicating. 

(e)  "Malt  Liquor"  means  beer,  strong 
beer,  ale,  stout,  and  porter. 

(f)  "Package"  me  jns  any  container  or 
receptacle  used  for  holding  liquor. 

(g)  "Reservation"  means  all  lands  of 
the  tribe  described  or  referenced  in  the 
tribe's  constitution,  including,  but  not 
limited  to,  all  lands  described  in  United 
States  Public  Law  98-203,  and  any 
lands  which  may  in  the  future  come 
within  the  jurisdiction  of  the  tribe  by 
any  lawful  means 

(h)  "Sale"  and  "Sell"  mean  exchange, 
barter,  and  traffic;  and  also  include  the 
selling  or  supplying  or  distributing,  by 
any  means  whatsoever,  of  liquor,  or  of 
any  liquid  known  or  described  as  "beer" 
or  by  any  name  whatsoever  commonly 
used  to  describe  "malt  liquor"  or 
"Uquor"  or  "wine"  by  any  person  to  any 
person. 


(i)  "Spirits"  means  any  beverage 
which  contains  alcohol  obtained  by 
distillation,  including  wines  exceeding 
seventeen  percent  of  alcohol  by  weight. 

(j)  "Strong  Beer"  means  any  beverage 
obtained  by  the  alcohoUc  fermentation 
or  infusion  or  decocticHi  of  pure  hops, 
or  pure  extract  of  hops  and  pure  barley 
malt  or  other  wholesome  grain  or  cereal 
in  water,  including  ale,  stout,  and 
portOT,  containing  more  than  four 
percent  of  alcohol  by  weight. 

(k)  "Titie  12"  means  tills  liquor  code, 
which  riiall  serve  the  tribe  as  the  Uquor 
ordinance  referenced  at  18  U.S.C 
§1161. 

(1)  "Tribe"  means,  and  "Tribal"  refins 
to,  the  Las  Vegas  Paiute  Tribe,  a 
federally  recognized  tribe  of  Native 
American  Indians,  listed  at  58  FR 
54364,  67  as  the  "Las  Vegas  Tribe  of 
Paiute  Indians  of  the  Las  Vegas  Indian 
Colony.  Nevada." 

(m)  "Tribal  Coimcil"  shall  mean  the 
duly  elected  tribal  council  of  the  tribe, 
which  is  the  governing  body  of  the  tribe. 

(n)  'Tribal  Court"  means  the  tribal 
courts  of  the  tribe  as  estabUshed 
pursuant  Titie  1  of  the  Tribal  Law  and 
Order  Code. 

(o)  "Wine"  means  any  alcoholic 
beverage  obtained  by  fermentation  of 
fruits  (grapes,  berries,  apples,  etc.)  or 
other  agricultural  product  containing 
sugar,  to  which  any  saccharine 
substances  may  have  been  added  befcne, 
during,  or  after  fermentation,  and 
containing  not  more  than  seventeen 
percent  of  alcohol  by  weight,  including 
sweet  wines  fortified  with  wine  spirits, 
such  as  port,  sherry,  muscatel,  and 
angehca,  not  exceeding  seventeen 
percent  of  alcohol  by  weight. 


12-30    Sales,  Distribution,  I 
Consumption 

12-30-010    Authorization — The 
tribe,  its  members  and  other  persons 
including,  but  not  limited  to, 
corporations,  partnerships,  associations 
and  natxiral  persons  are  hereby 
authorized  to  introduce,  seU,  distribute, 
warehouse,  possess  and  consume 
alcohoUc  beverages  within  the 
reservation,  in  accordance  with  the  laws 
of  the  State  of  Nevada  (including 
Nevada  liquor  Ucensing  provisions); 
provided,  however,  that  any  person  or 
entity,  other  than  the  tribe,  which  sells 
alcoholic  beverages  within  the 
reservation  must  first  obtain  a  tribal 
Uquor  Ucense  fit>m  the  tribal  council 
and  such  sales  shall  be  subject  to  taxes 
and  Ucense  fees  as  may  be  estabUshed 
by  duly  enacted  resolution  of  the  tribal 
council. 

1 2-30-020  Distribution  of  Taxes 
and  Fees — ^All  taxes  and  Ucense  fees 
related  to  the  sale  or  introduction  of 
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alcoholic  beverages  on  the  reservation 
shall  be  remitted  to  the  tribal  council 
through  the  tribal  decretary.  who  shall 
keep  accurate  records  of  all  such 
receipts,  and  shall  be  subject  to 
distribution  by  the  tribal  council  in 
accordance  with  its  usual  appropriation 
procedures  for  governmental  and  social 

services. 

1 2-30-030    Tribal  Liquor  License 
elements— Thhai  liquor  licenses  shall 
authorize  the  holder  thereof  to  sell 
alcoholic  beverages  at  wholesale  or  at 
retail  in  cans,  bottles  or  any  other 
package  within  a  defined  area; 
provided,  however,  that  a  tribal  liquor 
license  shall  be  valid  only  if  the  holder 
thereof  is  in  compliance  with  the  laws 
of  any  other  jiuiwliction  which  may 
have  any  authority  with  regard  to  liquor 
sales  and  regulation  on  the  reservation. 

Tribal  liquor  licenses  shall  set  forth 
the  location  and  description  of  the 
building  and  premises  for  which  each 
Ucense  is  issued  and  shall  define  the 
area  where  the  holder  of  each  tribal 
liquor  license  may  sell  alcoholic 
beverages  for  a  period  of  one  year. 

12-40    Penalties 

12-40-010     General — 
Notwithstanding  any  other  provision  of 
Title  12,  no  penalty  may  be  imposed 
pursuant  or  related  to  title  12  in 
contravention  or  in  excess  of  any 
limitation  imposed  by  the  Indian  Civil 
Rights  Act  of  1968.  82  Stat.  77.  25 
U.S.CA.  §  1301  et  seq.  ("ICRA")  or 
other  applicable  Federal  law. 

12-40-020    Illegal  Transportation, 
Still,  or  Sale  Without  Permit— Any 
person  who,  within  the  reservation  and 
without  a  valid  tribal  liquor  license, 
sells  or  offers  for  sale  or  transport  in  any 
manner  any  liquor  within  the 
boundaries  of  the  reservation  in 
violation  of  Title  12,  or  who  operates  or 
has  in  his  possession  any  spirit 
distillation  device  or  any  substance 
meant  or  specifically  concocted  to  be 
distilled  into  liquor  (not  including 
devices  or  mash  related  to  the  home 
manufactuire  of  beer,  strong  beer,  or 
wine  solely  for  the  purpose  of  personal 
consiunption  and  not  for  sale),  shall  be 
guilty  of  a  Class  A  Offense  as  defined  in 
the  Tribal  Law  and  Order  Code. 

12-40-030    Illegal  Purchase  of 
Liquor — Any  person  who  buys  liquor 
within  the  boimdaries  of  the  reservation 
other  than  from  an  individual  or  entity 
properly  licensed  pursuant  to  Title  1 2 
shall  be  guilty  of  a  Class  A  Offense  as 
defined  in  the  Tribal  law  and  Order 
Code. 

1 2-40-040    Furnishing  Liquor  to 
Minors— Except  in  the  case  of  liquor 
given  or  administered  to  a  person  by  his 
physician  or  dentist  for  medicinal 


purposes,  no  person  under  the  age  of  21 
years  shall  consume,  acquire  or  have  in 
his  possession  any  alcoholic  beverages 
except  when  such  beverages  are  used  in 
connection  with  religious  services.  No 
person  shall  permit  any  other  person 
under  the  age  of  21  to  consume  liquor 
on  his  premises  or  on  any  premises 
under  his  control  except  in  those 
situations  set  out  in  this  section.  Any 
person  violating  this  section  shall  be 
gmlty  of  a  Class  A  Offense  as  defined  in 
the  Tribal  Law  and  Order  Code. 

1 2-40-050    Sales  of  Liquor  to 
Minors— Any  person  who  shall  sell  any 
liquor  to  any  person  under  the  age  of  21 
years  shall  be  guilty  of  a  Class  A  Offense 
as  defined  in  the  tribal  law  and  order 
code  and  shall  be  further  subject  to 
forfeit  any  Ucense  issued  pursuant  to 
Title  12;  provided,  however,  that  the 
forfeiture  of  any  license  issued  pursuant 
to  Title  12  may  occur  only  after  notice 
and  a  hearing  according  to  the 
procedures  set  forth  in  section  12-50- 
020  of  Title  12. 

1 2-40-060     Unlawful  Transfer  of 
Identification — Any  person  who  transfer 
in  any  manner  an  identification  of  age 
to  a  minor  for  the  purpose  of  permitting 
such  minor  to  obtain  liquor  shall  be 
guilty  of  a  Class  A  Offense  as  defined  in 
the  Tribal  Law  and  Order  Code. 
Corroborative  testimony  of  a  witness 
other  than  the  minor  shall  be  a 
reqxiirement  of  conviction  under  this 

section. 

12—40-070    Possession  of  False  or 
Altered  Identification— Any  person  who 
attempts  to  purchase  an  alcoholic 
beverage  through  the  use  of  false  or 
altered  identification  which  falsely 
purports  to  show  the  individual  to  be 
over  the  age  of  21  years  shall  be  gxiilty 
of  a  Class  D  Offense  as  defined  in  the 
Tribal  Law  and  Order  Code. 

12-40-080     General  Penalties — Any 
person  guilty  of  a  violation  of  Title  12 
for  which  no  penalty  has  been 
specifically  provided  shall  be  liable 
upon  conviction  for  the  penalty 
prescribed  for  Class  A  Offenses  in  the 
Tribal  Law  and  Order  Code. 

12-40-090    Identification;  Proof  of 
Minimum  Age— Where  there  may  be  a 
question  of  a  person's  right  to  purchase 
liquor  by  reason  of  his  age.  such  person 
shall  be  required  to  present  any  one  of 
the  following  officially  issued  cards  of 
identification  which  shows  his  correct 
age  and  bears  his  signatiire  and 
photograph: 

(a)  Liquor  control  authority  card  of 
identification  of  any  state; 

(b)  Driver's  Ucense  of  any  state  or 
"Identicard"  issued  by  any  state 
Department  of  Motor  Vehicles; 

(c)  United  States  Active  Duty  MiUtary 
Identification; 


(d)  Passport;  or 

(e)  Las  Vegas  Paiute  Tribal 
Identification  or  Enrollment  Card. 

12-40-100    Illegal  Items  Declared 
Contraband — Alcohol  beverages  which 
are  possessed  contrary  to  the  terms  of 
Title  12  are  hereby  declared  to  be 
contraband.  Any  officer  who  shall  make 
an  arrest  under  this  section  shall  seize 
all  contraband  which  he  shaU  have  the 
authority  to  seize  consistent  with  the 
tribe's  constitution,  the  Tribal  Law  and 
Order  Code,  the  ICRA  and  any  other 
applicable  Federal  law. 

12-40-110    Non-Indian  Violations — 
Nothing  in  Title  12  shall  be  construed 
to  require  or  authorize  the  criminal  trial 
and  punishment  by  the  tribal  court  of 
any  non-Indian  except  to  the  extent 
allowed  under  Federal  law.  hi  general, 
when  any  provision  of  Title  12  is 
violated  by  a  non-Indian,  he  or  she  shall 
be  referred  to  state  and/or  Federal 
authorities  for  prosecution  under 
appUcable  law.  It  is  the  expressed  intent 
of  the  tribe  that  any  non-Indian  referred 
to  state  and/or  Federal  authorities 
pursuant  to  this  section  be  prosecuted  to 
the  furthest  extent  of  appUcable  law. 

1 2-50    Abatement  of  Continuiiig 
Violatioiu 

12-50-010    Declaration  of 
Nuisance — Any  room,  house,  building, 
boat,  vessel,  vehicle,  structure,  or  other 
place  where  liquor  is  sold, 
manufactured,  bartered,  exchanged, 
given  away,  furnished,  or  otherwise 
disposed  of  in  violation  of  the 
provisions  of  Title  12  and  all  property 
kept  in  and  used  in  maintaining  such 
place,  including  tribal  Uquor  Ucenses 
related  to  any  such  property,  are  hereby 
declared  to  be  a  conunon  nuisance. 

12-50-020    Institution  of  Action — 
The  Chairman  of  the  tribal  council  or 
the  Chief  of  the  tribal  Uw  enforcement 
department  may  institute  and  maintain 
an  action  in  the  tribal  court  in  the  name 
of  the  tribe  to  abate  and  perpetually 
enjoin  any  nuisance  declared  under 
article  12-50  of  Title  12  or  any  other 
violation  of  Title  12.  The  plaintiff  shall 
be  required  to  file  groimds  in  the  action, 
and  restraining  orders,  temporary 
injimctions,  and  permanent  injunctions 
may  be  granted  in  the  case  as  in  other 
injunction  proceedings.  Upon  final 
judgment  against  the  defendant,  the 
tribal  court  may  order  the  forfeiture  of 
any  Ucense  issued  piusuant  to  Title  12 
and  that  the  offending  room,  house, 
building,  boat,  vessel,  vehicle,  structure, 
or  place  be  closed  for  a  period  of  one 
year  or  until  the  owner,  lessee,  tenant, 
or  occupant  thereof  shall  give  bond  of 
sufficient  sum  of  not  less  than  $1,000.00 
payable  to  the  tribe,  which  bond  shall 
be  conditioned  on  the  agreement  of  such 


person  that  Uquor  virill  not  be  thereafter 
manufactured,  kept.  sold,  bartered, 
exchanged,  given  away,  furnished,  or 
otherwise  disposed  of  thereof  in 
violation  of  the  provisions  of  Title  12 
and  that  such  person  wiU  pay  all  fines, 
costs  and  damages  assessed  against  him 
for  any  violation  of  Title  12.  If  any 
conditions  of  the  bond  are  violated,  the 
whole  amount  may  be  recovered  as  a 
penalty  for  the  use  of  the  tribe.  Any 
action  taken  imder  this  section  shall  be 
in  addition  to  any  criminal  penalties 
provided  for  under  Title  12  or  any  other 
applicable  provision  of  the  Tribal  Law 
and  Order  Code. 

12-50-030     Abatement  of 
Nuisance — In  all  cases  where  any 
person  has  been  convicted  of  a  violation 
of  Title  12,  an  action  may  be  brought  in 
tribal  court  to  abate  as  a  nuisance  any 
real  estate  or  other  property  involved  in 
the  commission  of  the  offense,  and  in 
any  such  action  a  certified  copy  of  the 
record  of  such  conviction  shall  be 
admissible  in  evidence  and  prima  facie 
evidence  that  the  room,  house,  vessel, 
boat,  building,  vehicle,  structuire,  or 
place  against  which  such  action  is 
brought  is  a  pubUc  nuisance. 

12-60    SeverabiUty  and  Eflfective  date 

1 2-60-0 1 0    Severability^-lf  any 
appUcation  or  provision,  or  any  portion 
of  any  provisions,  of  Title  12  is 
determined  by  review  of  any  court  of 
competent  jurisdiction  to  be  invaUd, 
such  adjudication  shall  not  render 
ineffectual  the  remaining  portions  of 
Title  12  or  render  such  provisions 
automatically  inappUcable  to  other 
persons  or  circimistances. 

1 2-60-020    Effective  Etote— Title  12 
shaU  be  effective  as  a  matter  of  tribal 
law  on  the  date  of  its  adoption  by  the 
tribal  coimdl  and  effective  as  a  matter 
of  Federal  law  on  such  date  as  the 
Secretary  of  the  Interior  certifies  and 
pubUshes  the  same  in  the  Fedmral 
Register. 

12-60-030    Inconsistent  Enactments 
Rescinded — Any  and  all  prior 
enactments  of  the  tribal  council  wdiich 
are  inconsistent  with  the  provisions  of 
Title  12  are  hereby  rescinded  to  the 
extent  of  such  inconsistency. 

12-60-040    Application  of  1 8  U.S.C. 
1161 — Ail  acts  and  transactions  under 
Title  12  shaU  be  in  confminity  with  the 
laws  of  the  State  of  Nevada  to  the  extent 
required  under  18  U.S.C.  1161. 

12-60-050    Jurisdiction  and 
Sovereign  Immunity — Nothing  in  Title 
12  shall  be  construed  to  limit  the 
iurisdiction  of  the  tribe,  the  tribal  court 
or  tribal  law  enforcement  personnel  and 
nothing  herein  shall  limit  or  constitute 
a  waiver  of  the  sovereign  imravuiity  (A 
the  tribe  or  ks  officers.  insfruoieBtalities 


and  agents  or  authorize  any  form  a 
prospective  waiver  of  such  sovereign 
immunity.  Nothing  in  Title  12  shall  be 
construed  as  an  admission  that  any 
body  poUtic,  other  than  the  tribe,  has 
jurisdiction  over  any  matter  arising  from 
or  related  to  the  reservation,  except  to 
the  extent  such  jurisdiction  is  confirmed 
by  Federal  law. 

E)ated:  May  24. 1995. 
Ada  E.  Deer, 

Assistant  Secretary-Indian  Affairs. 
[PR  Doc.  95-14252  Filed  6-9-95;  8:45  am] 
HUJNG  CODE  4310-01-M 


National  Park  Service 

Transcontinentai  Gas  Pipe  Line  Co., 
Big  Thidtat  National  Preaerve  Hardin 
and  Jaaper  Counties,  TX;  Availabiitty 
of  Plan  of  Operations  and 
Environmental  Assessment  Pipeline 
Removal  and  Reclamation  and 
AbaiKlonment  of  Pipeline  Easement 

Notice  is  hereby  given  in  accordance 
with  Section  9.52(b)  of  Title  36  of  the 
Code  of  Federal  Regulations  that  the 
National  Park  Service  has  received  fiom 
Transcontinental  Gas  Pipe  Line 
Company  a  Plan  of  Operations  for 
removal  of  a  pipeline  and  reclamation 
and  abandonment  of  pipeline  easement 
within  Big  Thicket  National  Preserve, 
located  within  Hardin  and  Jasper 
Counties.  Texas. 

The  Plan  of  Operations  and 
Environmental  Assessment  are  available 
for  pubUc  review  and  comment  for  a 
period  of  30  days  fi'om  the  pubUcation 
date  of  this  notice  in  the  Office  of  the 
Superintendent,  Big  Thicket  National 
Preserve,  3785  Milam  Street,  Beaiunont, 
Texas.  Copies  are  available  &t)m  the 
Superintendent,  Big  Thicket  National 
Preserve,  3785  Milam  Street,  Beaumont, 
Texas  77701,  and  will  be  sent  upon 
request. 

Dated:  June  S,  1995. 
}wy  Lm  Ro^en. 

Superintendent,  Southwest  System  Support 
Office. 

(FR  Doc.  95-14333  Filed  6-9-«5;  8:45  am] 
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Nottoe  of  Inventory  Compiatfon  for 
HMman  Remains  aitd  Associaled 
Funarary  Otijacta  in  ttia  Posaasslon  of 
the  Heard  Museum.  Ptwanlx,  AZ 

agency:  NaticMial  Park  Service,  Interior. 
ACTKM:  Notice 

Notice  is  hereby  given  luider  the 
Native  American  Graves  Protecticm  and 
Repatriation  Act,  25  U.S.C.  3003(d),  of 
ounpletion  of  kivestory  for  N^ve 


American  himian  remains  and 
associated  funerary  objects  presently  in 
the  possession  of  the  Heard  Museum, 
Phoenix.  AZ. 

The  human  remains  and  assodated 
funerary  objects  consist  of  three  sets  of 
human  remains  and  associated  funerary 
objects  which  were  collected  by  Frank 
Midvale  from  La  Qudad  Ruin,  a 
Hohokam  site  in  Phoenix,  Arizona 
between  1927  and  1929.  Artifacts  from 
the  site,  which  was  located  on  property 
then  owned  by  the  Museum,  were 
transferred  to  the  Museum  for 
preservation  as  a  field  collection 
subsequent  to  their  excavation.  One  set 
of  remains  (NA-SW-SD-Al-15)  consists 
of  a  cremation  associated  with  a  Gila 
Red  bowl  and  an  unidentified  potsherd. 
The  second  set  (NA-SW-SD-Al-18) 
consists  of  a  cremation  associated  with 
a  Gila  Red  jar.  The  third  set  (NA-SW- 
SD-T-1)  consists  of  cranial  material. 
These  materials  were  originaUy 
cataloged  by  the  Museum  as  Salado,  but 
were  reidentified  in  1994  as  Hohokam, 
based  on  the  La  Ciudad  site  provenience 
and  reevaluation  of  the  associated 
funerary  objects. 

In  1990,  the  Salt  River  Pima-Maricopa 
Indian  Commiuiity  adopted  a  joint 
poUcy  statement  along  with  three  other 
central  Arizona  tribes,  which  includes 
the  Ak-Chin  Indian  Community.  Gila 
River  Indian  Commiuiity,  and  the 
Tohono  O'Odham  Indian  Nation.  Tlie 
poUcy  statement  asserted  that  these  four 
communities  claim  an  affiUation  to 
ancestors  defined  as  "Hohokam".  In 
October  1993,  the  Museum  suppUed  a 
siunmary  and  inventory  of  its  holdings 
identified  as  Pima.  Maricopa.  Hohokam. 
Salado  or  Sinagua  to  the  affiUated 
central  Arizona  tribes. 

On  April  19, 1995,  a  representative  of 
the  Salt  River  Pima-Maricopa  Indian 
Community  visited  the  Museum  for  an 
initial  consultation,  during  which  time 
it  was  determined  that  the  tribe  would 
seek  return  of  the  human  remains  and 
associated  funerary  objects  from  La 
Qudad  Ruin  as  part  of  their  annual 
reburial  ceremony.  Subsequently,  the 
Salt  River  Pima-Maricopa  Indian 
Community  has  requested  these  three 
sets  of  remains  and  associated  funerary 
objects  in  a  letter  dated  April  20, 1995. 
The  Museum's  Board  of  Trustees 
responded  positively  to  the  request  on 
April  26,  1995. 

Inventory  of  the  human  remains  and 
funerary  objects  and  review  of 
accompanying  documentation  trom  the 
three  sets  of  Native  American  human 
remains  Usted  above  indicate  that  no 
known  individuals  were  identifiable. 

Based  on  the  above  mentioned 
information,  officials  of  the  Heard 
Museum  have  detatmined  that. 
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pursviant  to  25  U.S.C.  3001  (2),  there  is 
a  relationship  of  shared  group  identity 
which  can  be  reasonably  traoad  between 
the  Native  American  human  remains 
and  die  Salt  River  Pima-Maricopa 
Indian  Community.  All  of  the  objects 
are  reasonably  believed  to  have  been 
placed  with  or  near  individual  Native 
American  human  remains  either  at  the 
time  of  death  or  later  as  part  of  a  death 
rite  or  ceremony. 

This  notice  has  been  sent  to  offiaals 
of  the  Salt  River  Pima-Maricopa  hidian 
Community,  the  Ak-Chin  Indian 
Community,  Gila  River  Indian 
Community  and  the  Tohono  O'Odham 
Indian  Nation.  Representatives  of  any 
other  Indian  tribe  that  bebeves  itself  to 
be  culturally  affiliated  with  these 
human  remains  and  associated  funerary 
objects  should  contact  Martin  Sullivan, 
Director,  The  Heard  Museum,  22  E. 
Monte  Vista  Road,  Phoenix  Arizona 
85004-1480.  telephone  (602) 252-8840 
before  July  12,  1995.  Repatriation  of  the 
cultural  item  to  the  Salt  River  Pima- 
Maricopa  Indian  Community  may  begin 
after  that  date  if  no  additional  claimants 
come  forward. 
Dated:  June  2. 1995. 
Fnmcia  P.  McManamon, 
Departmental  Consulting  Archeologist 
Chief.  Aivheological  Assistance  Division. 
IFR  Doc.  95-14295  Filed  &-9-95;  8:45  ami 
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Notice  of  Inventory  Completion  of 
Native  American  Human  Remains  from 
Kaena  Point.  Oahu,  HI  In  the 
Poseesslon  of  the  Hood  Museum  of 
Art,  Dartmouth  College 

AGENCr.  National  Park  Service,  Literior. 
ACnOW:  Notice 

Notice  is  hereby  given  in  accordance 
with  provisions  of  die  Native  American 
Graves  Protection  and  Repatriation  Act, 
25  U.S.C.  3003  (d),  of  the  completion  of 
the  inventory  of  human  remains  from 
Oahu,  Hawaii,  that  are  ciurently  in  the 
possession  of  the  Hood  Museum  of  Art 
at  Dartmouth  College,  Hanover,  New 
Hamphire. 

A  detailed  inventory  and  assessment 
of  these  human  remains  has  been  made 
by  museum  staff  in  consultation  with 
representatives  of  Hui  Malama  I  Na 
Kupuna  'O  Hawai'i  Nei,  a  Native 
Hawaiian  organization  as  defined  in  25 
U.S.C.  3001  (11). 

The  hiunan  remains  identified  by  the 
accession  number  13-143-6547  include 
a  skull  and  mandible.  From 
observations  and  measurements  taken 
around  1962,  it  was  determined  that  the 
"cranial  index"  relates  to  either  the 
Hawaiian  or  Society  Islands.  Two  seta  of 


human  remains  identified  as  13-143— 

6548  (thirteen  vertebrae)  and  13-143- 

6549  (one  left  cidcaneus  and  one 
tarsiis),  are  not  morphologically 
diagnostic,  but  are  identified  as  having 
been  collected  in  Hawaii. 

All  three  sets  of  human  remains  were 
probably  acquired  around  1900  by  a 
private  collector  and  were  subsequently 
donated  to  the  Dartmouth  College 
Miiseum  in  1939  by  his  son.  Accession 
records  suggest  that  all  of  the  human 
remains  were  acquired  at  the  same  time 
from  Kaena  Point  in  the  northwest 
comer  of  Oahu,  Hawaii.  Consultation 
with  representatives  of  Hui  Malama  I 
Na  Kupuna  'O  Hawai'i  Nei  has  helped 
establish  Kaena  Point  as  a  well  known 
Native  Hawaiian  biuial  site. 
Representatives  of  Hui  Malama  I  Na 
KQpuna  'O  Hawai'i  Nei  know  of  no  non- 
Hawaiian  occupation  or  burials  in  and 
around  Kaena  Point. 

Based  on  the  above  mentioned 
information  officials  of  the  Hood 
Museum  of  Art  have  determined,  in 
consultation  with  Hui  Malama  I  Na 
KQpuna  'O  Hawai'i  Nei.  that,  pursuant 
to  25  U.S.C.  3001  (2),  there  is  a 
relationship  of  shared  group  identity 
which  can  reasonably  be  traced  between 
the  three  sets  of  human  remains 
described  above  and  present  day  Native 
Hawaiian  organizations. 

Representatives  of  cultiu^ly  affiliated 
Native  Hawaiian  organizations  are 
advised  that  the  hiunan  remains  have 
been  transferred,  on  loan,  to 
representatives  of  Hui  Malama  I  Na 
KQpuna  'O  Hawai'i  Nei  who  have 
agreed  to  delay  reinterment  imtil  July 
12, 1995.  This  notice  has  been  sent  to 
officials  of  Hui  Malama  I  Na  KQpuna  'O 
Hawai'i  Nei,  the  Office  of  Hawaiian 
Affairs  and  the  O'ahu  Burial  Committee. 
Representatives  of  any  other  Native 
Hawaiian  organization  that  believes 
itself  to  be  culturally  affiliated  with 
these  human  remains  should  contact 
Kellen  G.  Haak.  Registrar  and 
Repatriation  Coordinator,  Hood 
Museum  of  Art,  Dartmouth  College, 
Hanover,  NH  03755,  telephone  (603) 
646-3109  and  Kimani  Nihipali,  Hui 
Malama  I  Na  Kupuna  'O  Hawai'i  Nei, 
P.O.  Box  190  Hale'iwa,  HI  96712-0190 
telephone:  (808)595-6575  before  July 
12, 1995.  Repatriation  of  these  remains 
to  Hui  Malama  I  Na  Kupuna  'O  Hawai'i 


Nei  may  begin  after  that  date  if  no 

additional  claimants  come  forward. 

Dated:  June  6, 1995 

Richard  C  Waldbauer 

Acting.  Departmental  Consulting 

Archeolo^, 

Acting,  Chief,  Archeological  Assistance 

Division 

[FR  Doc.  95-14294  Filed  6-9-^5;  8:45  am) 
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Notice  of  Completion  of  Inventory  of 
Native  American  Human  Remains  from 
Hawaii.  Formerly  In  the  Possession  of 
the  Joseph  Moore  Museum  of  Natural 
History,  Eartham  College,  Richmond, 
IN 

AGENCY:  National  Park  Service,  Interior. 
action:  Notice. 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act, 
25  U.S.C.  3003  (d),  of  the  completion  of 
the  inventory  of  human  remains  from 
Oahu,  Hawaii,  formerly  in  the 
possession  of  the  Joseph  Moore  Museiun 
of  Natxual  History,  Earlham  College, 
Richmond,  Indiana. 

The  detailed  inventory  and 
assessment  of  the  two  sets  of  human 
remains  from  Oahu  has  been  made  by 
the  museiun  staff  and  representatives  of 
Hui  Malama  I  Na  Kupuna  'O  Hawai'i 
Nei,  a  Native  Hawaiian  organization 
recognized  at  25  U.S.C.  3001  (6). 

The  two  sets  of  remains  were  given  to 
the  museiun  in  1875  by  unknown 
persons.  Accession  records  indicate  that 
one  set  of  remains  came  from  "*   *   *  a 
sandbed  east  of  Honolulu,  Oahu,  *  *  *" 
This  locality  is  presumably  in  the 
ahupua'a  of  Waikiki,  in  the  moku  of 
Kona.  These  remains  consist  of  a 
complete  cranium  (without  lower  jaw) 
of  an  adult.  The  second  set  is  described 
as  comming  from  "Laico,  Oahu."  The 
second  location  presumably  refers  to 
La'ie,  which  is  an  ahupua'a  in  the  moku 
of  Ko'olauloa,  on  the  north  shore  of 
Oahu.  These  remains  consist  of  a  frontal 
bone  of  a  juvenile. 

Inventory  of  the  human  remains  and 
funerary  objects  and  review  of 
accompanying  documentation  from  the 
two  sets  of  Native  American  human 
remains  listed  above  indicate  that  no 
known  individuals  are  identifiable. 

Based  on  the  above  mentioned 
information,  officials  of  the  Joseph 
Moore  Museum  of  Natural  History, 
Earlham  College,  have  determined 
pursuant  to  25  U.S.C.  3001  (2)  that  there 
is  a  relationship  of  shared  group 
identity  which  can  be  reasonably  traced 
between  these  remains  and  present-day 
Native  Hawaiian  organizations. 


Representatives  of  culturally  affiliated 
Native  Hawaiian  organizaticms  are 
advised  that  the  human  remains  have 
been  transfarred,  on  loan,  to 
representatives  of  Hui  Malama  I N6 
Kupuna  'O  Hawai'i  Nei  who  have 
agreed  to  delay  reinterment  until  July 
12, 1995,  after  which  they  may  be 
reinterred.  This  notice  has  been  sent  of 
officials  of  the  Office  of  Hawaiian 
Affairs,  Hui  Malama  I  Na  KQpuna  'O 
Hawai'i  Nei,  and  to  the  Oahu  burial 
coimdl.  Representatives  of  any  other 
Native  Hawaiian  organization  that 
beheves  itself  to  be  culturally  affiliated 
with  these  human  remains  should 
contact  Dr.  John  Iverson,  Joseph  Moore 
Museum  of  Natural  History,  Earlham 
College,  Richmond,  IN  47374, 
telephone:  (317)  983-1405  and  Kunani 
Nihipali,  Hui  Malama  I  Na  KQpuna  'O 
Hawai'i  Nei,  P.O.  Box  190  Hale'iwa,  HI 
96712-0190  telephone:  (808)595-6575 
before  July  12,  1995. 
Dated:  June  2,  1995. 
Francis  P.  McManamon, 
Departmental  Consulting  Archeologist 
Chief,  Archeological  Assistance  Division. 
[FR  Doc.  95-14293  Filed  6-9-95;  8:45  am] 

BILUNQ  CODE  4310-70-F 


INTERNATIONAL  DEVELOPMENT 
COOPERATION  AGENCY 

Agency  for  International  Development 

Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

The  U.S.  Agency  for  International 
Development  (USAID)  submitted  the 
following  public  information  collection 
requirements  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980,  (44  U.S.C. 
Chapter  35).  Comments  regarding  these 
information  collections  should  be 
addressed  to  the  OMB  reviewer  listed  at 
the  end  of  the  entry.  Comments  may 
also  be  addressed  to,  and  copies  of  the 
submissions  obtained  frtim  the  Records 
Management  Officer,  Renee  Poehls, 
(202)  736-4743.  M/AS/ISS  Room  930B, 
N.S.,  Washington,  D.C.  20523. 


Date  Submitted:  May  9, 1995. 

Submitting  Agency:  U.S.  Agency  for 
International  Development. 

CMB  Number  OMB  0412-0536. 

Form  Number:  AID  1420-62. 

Type  of  Submission:  Renewal. 

Title:  Report  of  Medical  Examination. 

Purpose:  When  USAID  hires 
contractor  personnel  for  overseas 
assignments,  the  contractora  are 
required  to  obtain  a  physician's 
certification  that  they  are  physically 
qualified  to  engage  in  the  type  of 
activity  for  which  they  will  be 
employed.  Physicians  who  do  not 
regularly  deal  with  patients  going  to 
lesser  developed  countries  do  not 
appreciate  the  difficulties  of  providing 
even  the  most  basic  medical  services  in 
many  such  areas.  This  form  requests  the 
minimum  mformation  needed  in  order 
to  make  a  determination  as  to  whether 
or  not  the  individual  should  travel  to 
the  post  in  question.  The  State 
Department's  Office  of  Medical  Service 
(M/MED)  reviews  the  form  prior  to 
departure  to  insure  the  Mission  or 
Embassy  medical  facility  can  meet 
special  medical  needs  of  the  contractor, 
"nius  the  need  for  future  medical 
evacuations  would  be  reduced,  since  M/ 
MED  would  find  most  existing  medical 
problems  that  could  not  be  dealt  with 
locally  and  the  individual  would  then 
most  likely  be  denied  approval  to  post. 

Annual  Reporting  Burden: 
Respondents:  1650,  Annual  responses: 
1650;  Annual  burden  hours:  6600. 

Reviewer:  Jeffery  Hill  (202)  395-7340, 
Office  of  Management  and  Budget, 
Room  3201,  New  Executive  Office 
Building,  Washington,  D.C.  20503. 

Dated:  May  15, 1995. 
Genease  E.  Pettigrew, 

Chief,  Information  Support  Services  Division, 

Office  of  Administrative  Service,  Bureau  of 

Management. 

[FR  Doc.  95-14251  Filed  6-9-95:  8:45  am) 

BU-UNQ  CODE  611ft-01-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
AdministraHon 

Investigations  Regarding  CeHMIcatlotw 
of  EHgibiitty  To  Apply  for  Woflwr 
Adjustment  Assistar>ce 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  section  221  (a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  tiiis 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assisttmce,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
Section  221  (a)  of  the  Act 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  n. 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  show  below, 
not  later  than  June  22,  1995. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  June  22,  1995. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  Employment  and  Training 
Administration,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  NW., 
Washington.  DC  20210. 

Signed  at  Washington,  DC  this  30th  day  of 
May,  1995. 
Victor  J.  Trunzo, 

Program  Manager,  Policy  6-  Reemployment 
Services,  Office  of  Trade  Adjustment 
Assistance. 


APPENDIX 

• 

Petitioner  (UnkxVWofkers/Firm) 

Locatkxi 

Date  re- 
ceived 

Date  of 
petitkxi 

Petitwn 
No. 

Articles  produced 

ABC  Mlg.  Corp.  (Wkrs)  

Amsco  International  (Wkrs) «...„„.... 

AsNand.  MS 

Erie,  PA 

San  Genrian,  PR  ... 

Bkx)mstxjrg.  PA  

Dayton.  OH  

Houston,  TX 

Cailstadt.  NU  

Pittston.  PA  „. 

05/30/95 
05/30/95 
05i/30/95 
05/30«5 
05^30/95 
05/30/95 
05/30/95 
05/30/95 

05/10/95 
05/05/95 
05/11/95 
05/15/95 
05/07/95 
05/18/96 
04/25/95 
05/1 6«5 

31,062 
31,063 
31,064 
31,065 
31,066 
31,067 
31,068 
31,069 

Ladies'  jackets. 

Sterilizers  for  hospitals. 

Sleepwear. 

Food  can  lids. 

Pies,  cakes,  etc. 

Exploration  &  productnn  of  oil  &  gas. 

Men's  suits. 

Dresses. 

Elegante  Sleepwear  (Wkrs)  

Heinz  Pet  Products,  IrK.  (UFCW) 

Rich's  Products  (Wkrs) 

UMC  Petroleum  Corporation  (Wkrs)  

Clinton  Swan  (ACTWU)  

Rair*ow  Fashions  Inc.  (ILGWU)  
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APPENDIX— Continued 


PelMioner  (UnkxVWcKfcers/Fimi) 


Forsiar  Inc.  (Wtos)  

Pittston  Coal  Co.  (Wtos)  

Softhard  Systems.  Inc.  (WVrs)  

Tknbertand  Manufacturing,  Inc.  (Wkre) 

Tintiefland  Manufacturing.  Inc  (Wkrs) 

Gent*  Builcing  Products.  Inc  (Co)  

Hercules.  Inc.  (Wkrs) 

SundBtrand     Aerospace/Electric     Power 
(lUE). 

Penn  Ventilator  (Wkrs) - 

Ptaker  lntematkx«l  (Wkis) 

Pk:ker  International  (Wkrs) 

B&B  Equipment  Co.  (Wkrs)  

Barco  of  CalHomia  (Wkrs) 

R  J.  Mfg.  Co.  (Wkrs)  

Blind  Design,  Inc  (Wkrs)  

Blind  Design,  Inc.  (Wkrs)  

Canjs  Chemicai  Company  (Ca)  

CroKWi  Pacific  Umied  Partnership  (UBC) 


Locaiton 


Exeter  Driling  (Wkrs.)  

Rexel,  Inc.  (Co.) 

Rexet.  Inc.  (Co.) 

Ftexel,  Inc.  (Co.)  . — 

Paragon  Dye  (ACTWU) 

Planergy  New  York.  Inc.  (Wkrs) 


WMon.  ME 

McOure.  VA 

Houston.  TX 

Boone,  NC 

Mountain  City,  TN  . 

Woodridge,  NJ  

McGregor,  TX  

Lima.  OH 

Keyser,  WV 

Cleveland.  OH 

PiBstJurgh.  PA  

Plumsteadville.  PA 

Huntsvile.  TN 

Yortt,  PA 

Tenpe,  AZ 

San  Diego,  CA 

Peni,  IL  

Thompson  Fails, 
MT. 

Denver,  CO 

Covington,  IN  

Atlanta.  GA 

Tecumseh,  KS  

Paterson,  NY 

East  Syracuse.  NY 


Date  re- 
ceived 


0S/3(V95 
05/30/95 
05/30/95 
05/30/95 
06/30/95 
05/30/95 
05/30/95 
05/30/95 

05/30/95 
05/30/95 
05/30/95 
05/30/95 
05/30/95 
05/30/95 
06/30/95 
05/30/95 
05/30/95 
05/30/95 

05/30/95 
06/30/95 
05/30/95 
05/30/95 
05/30/95 
05/30/95 


Date  of 
peHtton 


05/15«5 
05/16/95 
04/11/95 
04/28/95 
04/28/95 
03/24/96 
05/12/96 
05/17/96 


Petition 
No. 


31,070 
31 ,071 
31,072 
31.073 
31,074 
31,076 
31,076 
31.077 


/VrHctes  produced 


Croquet  i 

Coal. 

Assemt}iy  of  computers. 

Boots  and  shoes. 

Boots  and  shoes. 

Vinyl  siding. 

Rocket  motors. 

/Kircraft  generators  &  power  controls. 


05/17/95 

31 .078 

Automate  temperature  control  dairpers 

05/13«5 

31,079 

Medk»l  imaging  equipment 

05/13/96 

31.080 

Medfcallmaging  equipment 

04/25/96 

31,081 

Insect  exterminating  equipment. 

06/16/95 

31,082 

Health  care  unrforms. 

05/15/96 

31,083 

Chik^en's  &  ladtes*  bkxjses  &  dresses. 

06/11/95 

31,084 

Mini  blinds. 

06/11/96 

31,085 

Mini  blinds. 

06/19/96 

31,086 

Potassium  pennanganate. 

06/16/95 

31,087 

Lurnt>er. 

04/18/95 

31,088 

Oil  &  gas  drWng. 

05/12/96 

31.089 

Cellephane. 

06/1 2«6 

31,090 

CeHephane. 

06/12/96 

31,091 

Cellephane. 

05/18/95 

31.092 

Dyeing  &  finishmg  of  textiles. 

05/18/95 

31,093 

Energy  management  services. 

|FR  Doc.  9S-14349  Filed  6-»-95:  8:45  am] 
MUMOCOOC  4eia-30-M 


[NAFrA-00342] 

Johnson  &  Johnson,  Personal 
Products  Company  Division,  North 
Lttde  Rock,  Arlcansas;  Amended 
Certlflcatlon  Regarding  Eligibility  To 
Apply  for  NAFTA  Transitional 
Adlustment  Assistance 

In  accordance  with  section  250(a). 
subchapter  D.  chapter  2,  title  II,  of  the 
Trade  Act  of  1974,  as  amended  (19  USC 
2273),  the  Department  of  Labor  issued 
an  Amended  (Zertification  for  NAFTA 
Transitional  Adjustment  Assistance  on 
March  3, 1995,  applicable  to  all  workers 
at  the  subject  firm.  The  amended  notice 
was  published  in  the  Federal  Register 
on  March  22, 1995  (60  FR  15164). 

New  infonnation  received  from  the 
company  show  that  employees  of 
Personal  Products  Company's 
Warehouse  Department  were 
inadvertently  omitted  firom  the 
certification. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers 
who  were  adversely  affected  by 
increased  imports. 

Accordingly,  the  Department  is 
amending  the  certification  to  include 
the  Personal  Products  Company 
Warehouse  Department  workers  in 
North  Little  Rock,  Arkansas. 


The  amended  notice  applicable  to 
NAFTA — 00342  is  hereby  issued  as 
follows: 

"All  workers  in  the  Carefree,  Serenity  Thin 
Pads,  Serenity  Guards,  and  Warehouse 
Departments  of  the  Personal  Products 
Company  Division  of  Johnson  It  Johnson, 
located  in  North  Little  Rock,  Arkansas  who 
became  totally  or  partially  separated  from 
employment  on  or  after  January  23, 1994  are 
eligible  to  apply  for  NAFTA-TAA  under 
Section  250  of  the  Trade  Act  of  1974." 

Signed  at  Washington,  DC  this  24th  day  of 
May  1995. 
Victor  J.  Trunzo, 

Program  Manager,  Policy  and  Reemployment 
Services,  Office  of  Trade  Adjustment 
Assistance. 
[FR  Doc.  95-14350  Filed  6-9-95;  8:45  am) 

BHJJNO  COOC  4610-30-M 


[TA-W-30.863] 

Johnson  Controls,  Inc.,  a/k/a  Johnson 
Controls  Battery  Group.  Inc.,  Qartand, 
Texas;  Amended  Certlflcation 
Regarding  Eligibility  To  Apply  for 
Worker  Ad}usmient  Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  USC  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on  May 
1, 1995,  applicable  to  all  workers  of 
Johnson  Controls,  Incorporated,  located 
in  Garland.  Texas.  The  notice  was 


published  in  the  Federal  Register  on 
May  17. 1995  (60  FR  26459). 

At  the  request  of  the  company,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  The 
investigation  findings  show  that  the 
claimants'  wages  for  Johnson  Controls, 
Inc.  are  being  reported  under  Johnson 
(Controls  Battery  Group,  Inc. 

Accordingly,  the  Department  is 
amending  the  certification  to  properly 
reflect  this  matter. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Johnson  (Controls.  Incorporated 
irrespective  to  which  account  their 
unemployment  insurance  (UI)  taxes  are 
paid. 

The  amended  notice  applicable  to 
TA-W-30.863  is  hereby  issued  as 
follows: 

"All  workers  of  lohnson  Controls, 
Incorporated,  a/k/a  Johnson  Controls  Battery 
Group,  Inc.,  Garland,  Texas  who  became 
totally  or  partially  separated  from 
employment  on  or  after  March  15, 1994,  are 
eligible  to  apply  for  adjustment  assistance 
under  section  223  of  the  Trade  Act  of  1974." 

Signed  in  Washington.  DC  this  30th  day  of 
May,  1995 
Victor  ).  Tnuuo, 

Program  Manager,  Policy  and  Reemployment 
Services.  Office  of  Trade  Adjustment 
Assistance. 

(FR  Doc.  95-14351  Filed  &-9-95;  8:45  am) 
MLLMQ  CODE  4S10-3»-H 


{HAFTA-4tOU*] 

NETP,  Inc.,  Niagara  Falls,  New  York; 
Amended  Certification  Regarding 
Eligibility  To  Apply  for  NAFTA 
Transitional  A<4ustinent  Assistance 

In  accordance  with  section  250(a), 
Subchapter  D,  Chapter  2.  Title  U,  of  the 
Trade  Act  of  1974,  as  amended  (19 
U.S.C.  2273).  the  Department  of  Labor 
issued  a  Certification  for  NAFTA 
Transitional  Adjustment  Assistance  on 
December  2, 1994,  applicable  to  all 
workers  at  the  subject  firm.  The  notice 
was  published  in  the  Federal  Register 
on  December  16, 1994  (59  FR  65078). 

New  information  received  from  the 
company  shows  that  separations  at  the 
subject  plant  continue  to  occur. 
Separations  are  not  limited  to  those 
workere  producing  5  circuit  and  7 
circuit  assemblies  of  electrical  wire 
harnesses.  Workers  in  all  areas  of 
support  services  and  production  of 
electrical  wire  harnesses  are  affected. 

The  intent  of  the  Department's 
certification  is  to  include  all  workere 
who  are  adversely  affected  by  increased 
imports. 

Accordingly,  the  Department  is 
amending  the  certification  to  expand  the 
coverage  to  all  workers  of  NETP,  Inc. 

The  amended  notice  applicable  to 
NAFTA-O0264  is  hereby  issued  as 
follows: 

"All  workers  of  NETP,  Inc.,  Niagara  Falls, 
New  York  who  became  totally  or  partially 
separated  from  employment  on  or  after 
January  23, 1994  are  eligible  to  apply  for 
NAFTA-TAA  under  Section  250  of  the  Trade 
Act  of  1974." 

Signed  at  Washington.  DC.  this  26th  day  of 
May  1995. 

Vkter  J.  Tnoxo, 

Progmm  Manager.  Policy  and  Reemployment 
Services.  Office  of  Trade  Adjustment 
Assistance. 

[FR  Doa  95-14352  Filed  6-9-95;  8:45  am] 
■LUNQ  COSE  4C1I 


LEGAL  SERVICES  COHPOfUTION 

AudH  Guide  for  LSC  Redpienli  and 
Auditors 

/mCNCY:  Legal  Swvices  Corporatioa. 

/ACTION:  Proposed  guideline;  extension 
of  ctMuneat  period. 


This  Bsdce  extends  for  an 
additional  10  days  the  coBanent  period 
OB  the  proposed  Legal  Services 
Corporaticm  (LSC)  Audit  Guide  for 
Red^eats  aad  Auditors,  tkat  was 
puMislMd  ia  the  Federal  Megiilar  aa 
May  24, 1995  (§0  FR  275*2-27567). 
Retyoadoata  are  now  givea  a  40-day 


period  from  the  original  date  of 
publication  to  comment 
DATES:  Comments  should  be  received  in 
writing  on  or  before  July  3,  1995.  Late 
comments  will  be  considered  to  the 
extent  practicable.  Where  possible, 
comments  shotild  reference  applicable 
paragraph  nimibers  in  the  proposed 
revision.  To  Cacilitate  conversion  of  the 
comments  in  computer  fcamat  for 
analysis,  respondents  are  asked  to  send 
a  copy  of  the  comments  on  either  a  3.5 
or  5.25  inch  diskette  in  ASCII  format. 
ADDItESSES:  Comments  should  be 
submitted  in  writing  to  the  Office  of 
Inspector  General,  Legal  Services 
Corporation,  750  First  St.,  NE.,  10th 
Floor,  Washington,  DC  20002-4250. 
FOR  FURTHER  INFORMATION  CONTACT: 
Karen  M.  Voellm,  Chief  of  Audits  (202) 
336-8830. 

Dated:  June  7, 1995. 
Victor  Fertuae, 
General  Counsel. 
(FR  Doc.  95-14353  Filed  6-0-95;  8:45  am] 


NATIONAL  AEIK)NAUTICS  AND 
SPACE  ADMHMSTRATION 

[Nonce  96-0381 

National  Environmental  Policy  Act; 
Sounding  Rockat  Program 

AGENCY:  National  Aeronautics  and 
Space  Administration  (NASA). 
ACTION:  Notice  of  availability  of  draft 
supplemental  environmental  impact 
statement. 

SUMMARY:  Pursuant  to  the  National 
Envircxunental  Pohcy  Act  of  1969 
(NEPA),  as  amended  (42  U.S.C  4321  et 
seq.),  the  Council  on  Environmental 
Quality  Regulations  for  Implementing 
the  Procedural  Provisions  of  NEPA  (40 
CFR  parts  1500-1508),  and  NASA 
policy  and  procedures  (14  CFR  part 
1216,  subpart  1216.3),  NASA  has 
prepared  Uid  issued  a  draft 
suppleeiental  environmental  impact 
8tatem«it  (DSEIS)  for  its  Sounding 
Rocket  Prop^m  (SRP).  This  DSEIS 
addresses  the  progrffinmatic  changes  to 
the  Si^  that  have  occurred  since  the 
issuaace  ef  ^  1973  final 
mtviixNUMStal  impact  statement  (FEIS) 
for  the  NASA  SRP  and  analyzes  the  site- 
specific  eaviroaaaetnal  impacts  at  the 
three  priacipaJ  U.S.  launch  sites  located 
at:  W^lops  IslMid,  VirgiBia;  Fairbanks, 
Alaska;  and  White  Sands,  New  Mexico. 
BATES:  Cn»iHnts  on  the  DSEIS  must  be 
provided  ia  writiag  to  NASA  ob  or 
before  July  27,  1995  or  45  days  from  the 
date  of  ptMicatiea  in  &e  Federal 


Regialer  of  the  U.S.  Environmental 
Protection  Agency's  notice  of 
availability  of  the  Soimding  Rocket 
DSEIS,  whichever  is  later. 
ADDRESSES:  Comments  should  be 
addressed  to  Mr.  William  Johnson, 
Goddard  Space  Flight  Center,  Wallops 
Flight  Facility,  Code  840,  Wallops 
Island,  Virginia  23337.  The  DSEIS  may 
be  revieMred  at  the  following  locations: 

(a)  NASA  Headquarters,  Library. 
Room  1J20.  300  E  Street  SW.. 
Washington,  DC  20546. 

(b)  NASA,  Goddard  Space  Flight 
Center/Wallops  Flight  Facility,  Public 
Affairs  Office,  Wallops  Island,  VA 
23337. 

(c)  Eastern  Shore  Public  Library, 
Accomac,  VA. 

(d)  University  of  Alaska-Fairbanks 
Library,  Fairbanks,  AK. 

(e)  AlamogOTdo  Library,  Alamogordo. 
NM. 

In  addition,  the  DSEIS  may  be 
examined  at  the  following  NASA 
locations  by  contacting  the  pertinent 
Freedom  of  Infonnation  Act  Office: 

(f)  NASA,  Ames  Research  Center, 
Moffett  Field,  CA  94035  (415-604- 
4191). 

(g)  NASA,  Dryden  Flight  Research 
Center.  Edwards,  CA  93523  (805-258- 
3047). 

(h)  NASA,  Goddard  Space  Flight 
Center,  Greenbelt,  MD  20771  (301-286- 
0730). 

(i)  Jet  Propulsion  Laboratory,  NASA 
Resident  Office,  4800  Oak  Grove  Drive, 
Pasadena,  CA  91109  (818-354-5179). 

(j)  NASA.  Johnson  Space  Center. 
Houston.  TX  77058  (713-483-8612). 

(k)  NASA,  Kennedy  Space  Center,  FL 
32899  (407-867-2622). 

(1)  NASA,  Langley  Research  Center, 
Hampton,  VA  23665  (804-664-6125). 

(m)  NASA,  Lewis  Research  Center, 
21000  Brookpark  Road,  Cleveland,  OH 
44135  (216-433-2902). 

(n)  NASA.  Marshall  Space  FUght 
Center.  AL  35812  (205-544-4523). 

(o)  NASA,  Stennis  Space  Center,  MS 
39529  (601-688-2164). 

Limited  copies  of  the  DSEIS  are 
available  by  contacting  Mr.  WiUiam  B. 
Johnson,  at  the  address  or  telephone 
number  indicated  herein. 
FOR  FURTHER  MFORMATKM  CONTACT: 
William  B.  Johnstm,  804-824-1099. 
SURKEMENTARY  INFORMATION:  NASA's 
SRP  is  a  suborbital  spaceflight  program 
used  primarily  in  suppmt  of  space  and 
earth  sciences  research  activities 
sponsored  by  NASA.  This  program  also 
provides  applicable  support  to  other 
government  agencies  as  well  as 
international  sounding  rodiet  groups 
and  scientists.  The  SRP  is  a  relatively 
low-cost,  quick  response  effort  that 
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provides  approximately  30  flight 
opportunities  per  year  to  space 
scientists  involved  in  research  relating 
to  the  upper  atmosphere,  plasma, 
physics,  solar  physics,  planetary 
atmospheres,  galactic  astronomy,  high 
energy  astrophysics,  and  microgravity. 
The  launch  vehicles  used  are  relatively 
small. 

The  proposed  action  and  NASA's 
preferred  alternative  is  the  continued 
operation  of  the  NASA  SRP  as  presently 
managed.  The  DSEIS  focuses  on 
programmatic  changes  in  the  NASA  SRP 
that  have  taken  place  since  the  original 
FHS  was  issued  in  1973  by  deleting 
laimch  vehicles  that  are  no  longer  used, 
li^rfing  new  launch  vehicles  and 
systems  currently  being  used,  and 
reflecting  changes  in  Federal  and  state 
environmental  laws  and  regulations. 
The  DSEIS  addresses  both  the  overall 
programmatic  envirtmmental  impacts  of 
the  SRP  and  the  site-specific 
environmental  impacts  at  and  in  the 
area  of  the  three  principal  domestic 
sounding  rocket  sites:  Goddard  space 
Flight  Center/Wallops  Flight  Facility. 
Wallops  Island,  Virginia;  Poker  Flat 
Research  Range.  Fairbanks,  Alaska;  and 
White  Sands  Missile  Range,  White 
Sands,  New  Mexico. 
■enlta  A.  Cmmftar. 

Associate  Administrator  for  Management 
Systems  and  Facilities. 
IFR  Doc  95-14362  Filed  6-9-95;  8:45  ami 
■UJNO  OOK  7S10-«1-M 

fNoUce  ts-oar] 

Intent  Te  QfMit  a  PartaNy  Exclusive 


accordance  with  the  Department  of 
Commerce  Licensing  Regulations  (37 
CFR  part  404).  NASA  will  negotiate  the 
finAl  terms  and  conditions  and  grant  the 
license  unless,  within  60  days  of  the 
date  of  this  notice,  the  Director  of  Patent 
Licensing  receives  written  objections  to 
the  grant,  together  with  supporting 
documentation.  The  Director  of  Patent 
Licensing  will  review  aU  written 
responses  to  the  notice  and  then 
recommend  to  the  Associate  General 
Counsel  (Intellectual  Property)  whether 
to  grant  the  Ucense. 

DATES:  Comments  to  the  notice  must  be 
received  by  August  11. 1995. 
AOOftESacS:  National  Aeronautics  and 
Space  Administration,  Code  GP, 
Washington.  DC  20546. 
FOA  FUfTTHER  INFOMMTION  CONTACT:  Mr. 
Harry  Lupuloff.  NASA,  Director  of 
Patent  Licensing  at  (202)  358-2041. 

Dated:  June  2, 1995. 
Edward  A.  Fraakle. 

Genera]  Counsel. 

|FR  Doc.  95-14312  Fil«i  6-«-«5;  8:45  am) 

i  ooea  7si«-si-M 


AGENCY:  National  Aeronautics  and 

Space  Administration. 

ACTION:  Notice  of  intent  to  grant  a  patent 

license. 

■ 

SUMMARY:  NASA  hereby  gives  notice  of 
intent  to  grant  DuPont  Advanced 
Composites,  P.O.  Box  6108,  Newark,  DE 
19714,  a  partially  exclusive  license  to 
practice  the  inventions  described  in 
U.S.  Patent  AppUcation  Numbers  08/ 
209,512  entitled  "Phenylethnyl 
Terminated  Imide  OUgomers,"  which 
was  filed  on  March  3, 1994;  and  08/ 
330,773  entitled  "Imide  Oligomers 
Endcapped  with  Phenylethynyl  Phthalic 
Anhydrides  and  Polymers  Therefrom," 
which  was  filed  on  October  28,  1994, 
both  of  which  are  assigned  to  the  United 
States  of  America  as  represented  by  the 
Administrator  of  the  National 
Aeronautics  and  Space  Administration. 

The  partially  exclusive  Ucense  will 
oeatain  appropriate  terms  and 
caadhions  to  be  negotiafted  in 


NUCLEAR  REOULATORY 


(Docket  No.  S6-3S8] 

Soutti  Caivlina  Electric  A  Gas 
Company;  South  CaroNna  PubNc 
Sorvfco  Authority;  Vlr|H  C.  Summer 
Nudoar  StaHoa,  UnltNo.1; 
Enviconmentsl  Asaeaament  ano 
FIndhtg  of  No  StgnWcant  Impact 

The  U.S.  Nuclear  RegiilatcHy 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
12,  issued  to  South  Carolina  Electric  & 
Gas  Company  and  South  Carolina 
Public  Service  Authority,  (the  licensee), 
for  operation  of  the  Virgil  C.  Summer 
Nuclear  Station,  Unit  No.  1.  located  in 
Fairfield  County,  South  Carolina. 

EBTiitmaa«atal 


Identification  of  the  Proposed  Action 

The  proposed  action  would  allow  the 
licensee  to  discontinue  the  seismic 
monitoring  program  (which  includes  a 
network  of  seismometers  near  the 
Monticello  Reservoir)  that  was  put  in 
place  to  monitor  the  seismic  activity 
associated  with  the  impoundment  of  the 
Monticello  Reservoir.  The  monitoring 
program  is  curraBtly  fanded  by  the 
licensee  and  epwated  aed  maintained 
by  the  Umversity  of  South  CaroUna. 

The  proposed  ectiee  is  ia  accen^ice 
with  tike  hcsmee's  apf  KcatioB  f»r 


amendment  dated  March  6, 1955,  as 
supplemented  May  5, 1995. 

The  Need  for  the  Proposed  Action 

The  proposed  action  was  requested 
because  the  licensee  believes  that  the 
burden  and  costs  of  the  seismic 
monitoring  program  for  reservoir 
induced  seismicity  are  no  longer 
justified. 

Environmental  Impacts  of  the  Proposed 
Action 

The  licensee's  proposal  will  allow  the 
seismic  monitoring  equipment  to  be 
permanently  removed  from  current 
locations.  TMs  equipment  is  portable 
and  is  located  around  the  Monticello 
Reservoir.  The  equipment  is  used  solely 
for  monitoring  seismic  activity  wound 
the  reservoir  and  is  not  used  for  the 
operation  of  the  plant.  Based  on  the 
licensee's  submittals  and  the 
discussions  with  other  agencies  and 
persons,  the  staff  found  that  the  removal 
of  this  equipment  will  have  no 
simificant  impact  on  the  environment. 

The  change  will  not  increase  the 
probability  or  conseqiiences  of 
accidents,  no  changes  are  being  made  in 
the  types  of  any  effluents  tiiat  may  be 
releaiised  o&ite,  and  there  is  no 
significant  increase  in  the  allowable 
individual  or  cumulative  occupational 
radiation  expostu*.  Accordingly,  the 
Commission  concludes  that  there  are  no 
significant  radiological  environmental 
impacts  associated  with  the  proposed 
action. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
action  does  not  affect  nonradiological 
plant  effluents  and  has  no  other 
environmental  impact.  Accordingly,  the 
Conunission  concludes  that  there  are  no 
significant  ncmradiological 
environmental  impacts  associated  with 
the  proposed  action. 

A/temotives  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
there  is  no  meastirable  environmental 
impact  associated  with  the  proposed 
action,  any  alternatives  with  equal  or 
greater  environmental  impact  need  not 
be  evaluated.  As  an  alternative  to  the 
proposed  action,  the  staff  c(Misidered 
denial  of  the  proposed  action.  Denial  of 
the  application  would  result  in  no 
change  in  current  environmental 
impacts.  The  environmental  impacts  of 
the  proposed  action  and  the  alternative 
action  are  similar  since  the  proposed 
amendment  will  allow  the  licensee  to 
remove  the  seismic  monitoring 
equipment  and  the  licensee's  present 
hcense  condition  dees  not  prohibit  the 
hcensee  from  renovisg  and  relocating 
the  seismic  moeitoriag  equipient  from 


current  locations.  Hxus,  the  current 
license  condition  already  allows  the 
licensee  to  permanently  abandon  the 
current  monitoring  sites  (as  long  as 
alternate  sites  are  selected). 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Final  Environmental 
Statement  for  the  Virgil  C.  Summer 
Nuclear  Station,  Unit  1. 

Agencies  and  Persons  Consulted 

On  April  14, 1995,  the  staff  consulted 
with  Mr.  John  Sims,  Deputy  of  External 
Research,  U.S.  Geological  Survey 
regarding  the  type  of  equipment  used 
for  seismic  monitoring  networks.  Mr. 
Sims  commented  that  the  equipment 
was  generally  compact;  therefore,  he 
judged  that  there  were  no  significant 
environmental  impacts  associated  with 
the  removal  of  the  equipment  and 
abandonment  of  the  sites. 

On  April  24,  1995,  the  staff  considted 
with  Dr.  Pradeep  Talwani,  of  the 
University  of  South  Carolina  (USC) 
regarding  the  planned  disposition  of  the 
network  monitoring  sites  if  the  licensee 
stops  funding  the  program.  Dr.  Talwani 
maintains  the  seismic  monitoring 
system  for  the  licensee.  Dr.  Talwani 
stated  that  if  the  Ucensee  stops  funding 
the  network,  all  but  one  of  the 
monitoring  sites  will  be  abandoned  (i.e., 
the  equipment  will  be  removed).  Dr. 
Talwani  also  stated  that  the  monitors 
were  solar  powered  with  battery 
backups.  Therefore,  he  judged  tiiat  there 
were  no  significant  environmental 
impacts  associated  with  the  removal  of 
the  equipment  and  abandonment  of  the 
sites. 

In  accordance  with  its  stated  policy, 
on  April  24, 1995,  the  staff  consulted 
with  the  South  Carolina  State  official, 
Mr.  Virgil  Autry  of  the  Bureau  of  Solid 
and  Hazardous  Waste  Management, 
Department  of  Health  and 
Environmental  Control,  regarding  the 
environmental  impact  of  the  proposed 
action.  The  State  official  had  no 
comments. 

Finding  of  No  Significant  Impact 

Based  upon  the  environmental 
assessment,  the  Conunission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  enviroiunental  impact 
statement  for  the  proposed  action. 

For  further  detmls  with  respect  to  the 
proposed  action,  see  the  Ucensee's 
letters  dated  March  6,  1995,  and  May  5. 
1995,  which  are  available  for  public 
inspection  at  the  Commission's  Public 


Document  Room,  The  Gelman  Building, 
2120  L  Street,  NW.,  Wellington,  DC. 
and  at  the  local  public  document  room 
located  at  the  Fairfield  County  Library, 
300  Washington  Street,  Winnsbwo,  SC 

Dated  at  Rockville,  Maryland,  this  5tfa  day 
of  June  1995. 

Far  the  Nuclear  Regulatray  Comminion. 
Fredwick  J.  Habdan. 

Director,  Project  Directorate  11-3,  Division  of 
Reactor  Projects — I/U,  Office  of  Nuclear 
Reactor  Regulation. 

[FR  Doc.  95-14300  Filed  6-9-95;  8:45  am] 
lajJNO  OOOC  TIM-ai-M 
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Qeorgla  Power  Company,  Et  AL; 
(Vogtte  Electric  Generating  Plant,  Units 
land  2) 

Exemption 

/ 

Georgia  Power  Company,  et  al.  (the 
hcensee)  is  the  holder  of  Facility 
Operating  License  Nos.  NPR-68  and 
NPF-81,  which  authorize  operation  of 
the  Vogtie  Electric  Generating  Plant 
(VECT),  Units  1  and  2,  respectively.  The 
Ucenses  provide,  among  other  things, 
that  the  licensee  is  subject  to  all  rules, 
regulations,  and  orders  of  the 
Commission  now  or  hereafter  in  effect 

The  facilities  consist  of  two 
pressurized  water  reactore,  VEGP  Units 
1  and  2,  at  the  licensee's  site  located 
near  Waynesboro,  Georgia. 

n 

Title  10  of  the  Code  of  Fedwal 
Regulations  (10  CFR),  §  50.60, 
"Acceptance  Criteria  for  Fracture 
Prevention  Measures  for  Light-Water 
Nuclear  Power  Reactore  for  Normal 
Operation,"  states  that  all  light-water 
nuclear  power  reactors  must  meet  the 
fi^cture  toughness  and  material 
surveillance  program  requirements  for 
the  reactor  coolant  pressure  boundary  as 
set  forth  in  Appendices  G  and  H  to  10 
CFR  part  50.  Appendix  G  to  10  CFR  part 
50  defines  pressure/temperature  (P/T) 
limits  during  any  condition  of  normal 
operation,  including  anticipated 
operational  occurrences  and  system 
hydrostatic  tests  to  which  the  pressure 
boundary  may  be  subjected  over  its 
service  lifetime.  Section  50.60  (b) 
specifies  that  alternatives  to  the 
described  requirements  in  Appendices 
G  and  H  to  10  CFR  part  50  may  be  used 
when  an  exemption  is  granted  by  the 
Commission  under  10  CFR  50.12. 

To  prevent  low  temperature 
overpressure  transients  that  would 
produce  pressure  excursions  exceeding 
the  Appendix  G  P/T  limits  while  the 


reactor  is  opoating  at  low  temperatures, 
the  licensee  installed  a  low  temperature 
overpressxue  (LTCH»)  system.  Tho 
system  includes  presstue-relieving 
devices  called  Power-Operated  Relief 
Valves  (PORVs).  The  PORVs  are  set  at 
a  presstire  low  enough  so  that  if  an 
LTOP  transient  occiured,  the  mitigation 
system  wotild  prevent  the  presstire  in 
the  reactor  vessel  from  exceeding  the 
Appendix  G  P/T  limits.  To  prevent  the 
PORVs  from  lifting  as  a  result  of  nonnal 
operating  pressing  surges  (e.g.,  reactor 
coolant  pump  starting,  and  shifting 
operating  charging  pumps)  with  the 
reactor  coolant  system  in  a  water  solid 
condition,  the  operating  pressure  must 
be  maintained  below  the  PORV  setpoint 
In  addition,  in  order  to  prevent 
cavitation  of  a  reactor  coolant  pump,  the 
operator  must  maintain  a  differential 
presstue  across  the  reactor  coolant 
pump  seals.  Hence,  the  licensee  must 
operate  the  plant  in  a  pressure  window 
that  is  defined  as  the  difference  between 
the  minimum  required  pressure  to  start 
a  reactor  coolant  pump  and  the 
operating  margin  to  prevent  lifting  of 
the  PORVs  due  to  normal  operating 
pressiue  siuges.  The  licensee's  proposed 
LTOP  analysis  includes  changes  to 
account  for  the  non-conservatism 
identified  in  Westinghouse  Nuclear 
Safety  Advisory  Letter  93005A  and  NRC 
Information  Notice  93-58.  The  new 
analysis  accounts  for  the  static  head  due 
to  evaluation  differences  and  the 
dynamic  head  effect  of  four  reactor 
coolant  pump  (RCP)  operation.  By 
including  these  factors  and  using  the 
Appendix  G  safety  margins,  the  licensee 
determined  that  the  operating  margin  to 
the  PORV  setpoint  would  be  depleted  at 
approximately  120  °F  for  Unit  1  and  145 
"F  for  Unit  2.  Therefore,  operating  with 
these  limits  could  result  in  the  lifting  of 
the  PORVs  and  cavitation  of  the  reactor 
coolant  pumps  during  normal  operation. 

The  licensee  proposed  that  in 
determining  the  design  setpoint  for 
LTOP  events  for  Vogtie  Units  1  and  2, 
the  allowable  pressure  be  determined 
using  the  safety  margins  developed  in 
an  alternate  methodology  in  lieu  of  the 
safety  margins  currenUy  required  by 
Appendix  G.  10  CFR  part  50.  Designated 
Code  Case  N-514,  the  proposed 
alternate  methodology  is  consistent  with 
guidelines  developed  by  the  American 
Society  of  Mechanical  Engineers 
(ASME)  Working  Group  on  Operating 
Plant  Criteria  to  define  pressure  limits 
during  LTOP  events  that  avoid  certain 
imnecessary  operational  restrictions, 
provide  adequate  margins  against  failure 
of  the  reactor  pressure  vessel,  and 
reduce  the  potential  for  unnecessary 
activation  of  pressure-relieving  devices 
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used  for  LTOP.  Code  Case  N-514,  "Low 
Temperature  Overpressure  Protection," 
has  been  approved  by  the  ASME  Code 
Committee.  The  content  of  this  Code 
case  has  been  incorporated  into 
Appendix  G  of  Section  XI  of  the  ASME 
Code  and  Published  in  the  1993 
Addenda  to  Section  XI.  The  NRC  staff 
is  revising  10  CFR  50.55a,  which  will 
endorse  the  1993  Addenda  and 
Ap'pendix  G  of  Section  XI  into  the 
regulations.  

An  exemption  from  10  CFR  50.60  is 
required  to  use  the  alternate 
methodology  for  caloilating  the 
maximum  allowable  pressure  for  the 
LTOP  setpoint.  By  application  dated 
October  3,  1994,  as  supplemented 
March  1, 1995,  the  licensee  requested  an 
exemption  from  10  CFR  50.60  for  this 
purpose. 

In  addition  to  requesting  the 
exemption  from  10  CFR  50.50.  the 
licensee  proposed  an  amendment  to  the 
Technical  Specifications  revising  the 
LTOP  analysis.  The  new  analysis 
removes  the  non-conservatism  as 
described  previously. 

m 

Pursuant  to  10  CFR  50.12,  the 
Commission  may,  upon  application  by 
any  interested  person  or  upon  its  own 
initiative,  grant  exemptions  from  the 
requirements  of  10  CFR  part  50  when  (1) 
the  exemptions  are  authorized  by  law, 
will  not  present  an  undue  risk  to  public 
health  or  safety,  and  are  consistent  with 
the  common  defense  and  security;  and 
(2)  when  special  circumstances  are 

present.  Special  circumstances  are 

present  whenever,  according  to  10  CFR 
50.12(a)(2)(ii),  "Application  of  the 
regulation  in  the  particular 
circumstances  would  not  serve  the 
underlying  purpose  of  the  rule  or  is  not 
necessary  to  achieve  the  underlying 
purpose  of  the  rule  •   *   *"  ^^ 

Tne  underlying  purpose  of  10  CFR 
50.60  Appendix  G  is  to  establish 
fracture  toughness  requirements  for 
ferritic  materials  of  pressure-retaining 
components  of  the  reactor  coolant 
pressure  boundary  to  provide  adequate 
margins  of  safety  during  any  condition 
of  normal  operation,  including 
anticipated  operational  occvirrences,  to 
which  the  pressure  boimdary  may  be 
subjected  over  its  service  lifetime. 
Section  IV.A.2  of  this  appendix  requires 
that  the  reactor  vessel  be  operated  with 
P/T  limits  at  least  as  conservative  as 
those  obteiined  by  following  the 
methods  of  analysis  and  the  required 
margins  of  safety  of  Appendix  G  of  the 
ASME  Code. 

Appendix  G  of  the  ASME  Code 
requires  that  the  P/T  limits  be 
calculated:  (a)  Using  a  safety  factor  of  2 


on  the  principal  membrane  (pressure) 
stresses,  (b)  assuming  a  flaw  at  the 
surface  with  a  depth  of  one-quarter  [if 
4)  of  the  vessel  wall  thickness  and  a 
length  of  six  (6)  times  its  depth,  and  (c) 
using  a  conservative  fracture  toughness 
curve  that  is  based  on  the  lower  bound 
of  static,  dynamic,  and  crack  arrest 
fracture  toughness  tests  on  material 
similar  to  the  Vogtle  reactor  vessel 
material. 

In  determining  the  setpoint  for  LTOP 
events,  the  licensee  proposed  to  use 
safety  margins  based  on  an  alternate 
methodology  consistent  with  the 
proposed  ASME  Code  Case  N-514 
guidelines.  The  ASME  Code  Case  N-514 
allows  determination  of  the  setpoint  for 
LTOP  events  such  that  the  maximiun 
pressure  in  the  vessel  would  not  exceed 
110%  of  the  P/T  limits  of  the  existing 
ASME  Appendix  G.  This  results  in  a 
safety  factor  of  1.8  on  the  principal 
membrane  stresses.  All  other  factors, 
including  assumed  flaw  size  and 
fracture  toughness,  remain  the  same. 
Although  this  methodology  would 
reduce  the  safety  factor  on  the  principal 
membrane  stresses,  the  proposed 
criteria  will  provide  adequate  mai^ns 
of  safety  to  the  reactor  vessel  during 
LTOP  transients  and  will  satisfy  the 
underlying  purpose  of  10  CFR  50.60  for 
fractiuB  toughness  requirements. 

Using  the  licensee's  proposed  safety 
factors  instead  of  Appendix  G  safety 
factora  to  calculate  the  LTOP  setpoint 
will  permit  a  higher  LTOP  setpoint  than 
would  otherwise  be  required  and  will 
provide  added  margin  to  prevent  normal 
operating  surges  from  lifting  the  PORVs 
or  cavitation  of  the  reactor  coolant 
pumps. 

JV 

For  the  foregoing  reasons,  the  NRC 
staff  has  concluded  that  the  licensee's 
proposed  use  of  the  alternate 
meOiodology  in  determining  the 
acceptable  setpoint  for  LTOP  events  will 
not  present  an  undue  risk  to  public 
health  and  safety  and  is  consistent  with 
the  common  defense  and  security.  The 
NRC  staff  has  determined  that  there  are 
special  circumstances  present,  as 
specified  in  10  CFR  50.12(a)(2),  such 
that  application  of  10  CFR  50.60  is  not 
necessary  in  order  to  achieve  the 
underlying  purpose  of  this  regulation. 

Accordingly,  the  Commission  has 
determined  that,  pursuant  to  10  CFR 
50.12(a).  this  exemption  is  authorized 
by  law.  will  not  endanger  life  or 
property  or  common  defense  and 
seciirity,  and  is,  otherwise,  in  the  public 
interest.  Therefore,  the  Commission 
hereby  grants  the  licensee  an  exemption 
from  the  requirements  of  10  CFR  50.60 
such  that  in  determining  the  setpoint  for 


LTOP  events,  the  Appendix  G  curves  for 
P/T  limits  are  not  exceeded  by  more 
than  10  percent  in  order  to  be  in 
compliance  with  these  regulations.  This 
exemption  is  applicable  only  to  LTOP 
conditions  during  normal  operation. 

Pursuant  to  10  CFR  51.32.  the 
Commission  has  determined  that  the 
granting  of  this  exemption  will  not 
result  in  any  significant  adverse 
environmental  impact  (60  FR  28178). 

This  exemption  is  effective  upon 
issuance. 

Dated  at  Rockville,  Maryland,  this  5th  day 
of  June  1995. 

For  the  Nuclear  Regulatory  Commission. 
Steven  A.  Vai^ga, 

Director,  Division  of  Reactor  Projects — l/U, 
Office  of  Nuclear  Reactor  Regulation. 
(PR  Doc.  95-14299  Filed  6-9-95;  8:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 


PRESIDENTS  COUNaL  ON 
SUSTAINABLE  DEVELOPMENT 

Meeting  of  the  Presidenrs  Council  on 
Sustainable  Development  (PCSD)  In 
Washington,  DC;  Notice 

summary:  The  President's  Council  on 
Sustainable  Development,  a  partnership 
of  industry,  government,  and 
environmental,  labor.  Native  American, 
and  civil  rights  organizations,  will 
convene  its  ninth  meeting  in 
Washington,  DC. 

The  President's  Council  on 
Sustainable  Development  will  present 
for  the  firet  time  in  a  pubUc  forum  its 
full  set  of  draft  goals  and  policy 
recommendations  for  establishing  a 
long-term  path  toward  a  sustainable 
United  SUtes  by  the  year  2040.  The 
Council  will  also  present  the  latest  draft 
of  the  challenge  statement,  identifying 
what  types  of  practices  the  United 
States  has  employed  that  have  taken  us 
down  an  unsustainable  path,  the  most 
recent  veraion  of  the  draft  vision 
statement,  and  defining  principles  of 
sustainable  development. 

Date/Time:  Wednesday.  28  June 
1995—9:00  a.m.-12:00  p.m. 

Place:  U.S.  Chamber  of  Commerce. 
1615  H  Street.  NW.,  Washington.  DC. 

Status:  Open  to  the  PubUc/Public 
comments  are  welcome, 

Contact:  202-408-5296. 
MoUy  Haniss  Olaon, 

Executive  Director,  President's  Council  on 
Sustainable  Development. 
(FR  Doc.  95-14311  Filed  6-»-95;  8:45  am) 
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[Retaas*  No.  34-35804;  International  Swtea 
No.  815;  RIe  No.  S7-8-«0] 

Options  Price  Reporting  Authority; 
Notice  of  Filing  of  Amendment  to  the 
National  Market  System  Plan  To 
Update  the  Current  Fee  Structure  and 
Eliminate  the  Use  of  Separate  News 
Service  Agreements 

June  5, 1995. 

Pursuant  to  Rule  llAa3-2  imder  the 
Securities  Exchange  Act  of  1934 
("Act"),*  notice  is  hereby  given  that  on 
April  25, 1995,  the  Options  Price 
Reporting  Authority  ("OPRA")  ^ 
submitted  to  the  Commission  an 
amendment  to  its  National  Market 
System  Plan  for  the  purpose  of  updating 
OPRA's  fee  structure  and  eliminating 
the  use  of  separate  news  service 
agreements.  3 

The  Commission  is  publishing  this 
notice  to  solicit  comments  from 
interested  persons  on  the  amendment. 

I.  Description  and  Purpose  of  the 
Amendment 

OPRA  proposes  to  amend  its  vendor 
agreement  and  the  related  fee  schedule 
to  impose  a  new  redistribution  fee  on  all 
persons  who  redistribute  options  market 
information,  to  reflect  a  reduction  in  the 
level  of  the  access  charge  currently 
payable  by  vendors  and  other  persons 
who  receive  direct  or  indirect  access  to 
OPRA's  Processor,  and  to  eliminate 
indirect-assess  or  pass-through  vendors 
and  news  services  as  persons  subject  to 
the  access  charge.  In  addition,  OPRA 
proposes  to  eliminate  the  separate  news 
service  agreement.  Instead,  OPRA 
would  categorize  news  services  as 
vendora  and  would  seek  to  have  such 
services  sign  vendor  agreements. 
Conforming  changes  would  be  made  to 
the  OPRA  Plan. 

OPRA  has  made  this  proposal  in 
response  to  the  growth  in  the  listed 
options  market  and  the  changes  in  the 


M7CFR240.11A«3-2. 

'  OPKA  is  a  National  Market  System  Plan 
approved  by  the  Securities  and  Exchange 
Conunissioo  ("Conunission"  or  "SEC")  pursuant  to 
Section  llAof  the  Act  and  Rule  nAa3-2. 
thereunder.  Securities  Exchange  Act  Releue  No. 
1763«  (March  18.  1901). 

The  Plan  provides  far  the  collection  and 
diasaaunation  of  last  sale  and  quotation  informatioa 
OB  options  that  are  traded  on  the  five  member 
exchanges.  The  five  exchanges  which  agreed  to  the 
OPRA  Plan  are  the  American  Stock  Exchange 
("AXffiX").  the  Chicago  Board  Options  Exchange 
(-C80E").  the  New  York  Stock  Exchange  ("NYSE"). 
the  Pacific  Stock  Exchange  ("PSE"),  and  the 
PbilMUIpbia  Stock  Exchange  ("PHLX"). 

*The  propoaed  emaadmaDt  was  approved  bjr 
OniA  in  accordaaoe  with  the  OPRA  Plan  ate 
BMad^  held  on  April  11,  ISH. 


ways  in  which  options  market 
information  is  disseminated  and  used. 
Among  these  changes  are  the  increased 
use  of  e^pctronic  forms  of  redistribution 
of  market  information  from  vendors  and 
news  services  directly  to  individual 
investors,  often  on  a  fifteen  minute 
delayed  basis,  and  the  expanded 
number  of  value-added  intermediaries 
in  the  chain  of  transmission  from 
OPRA's  pr(x»ssor  to  the  end  users  of  the 
information. 

OPRA  proposes  to  institute  a  new 
redistribution  fee.  This  fee  would  apply 
to  persons  who  receive  and  retransmit 
delayed  market  information.  The 
redistribution  fee  would  not  apply  to 
historical  information.*  OPRA's 
redistribution  fee  proposal  is  in 
response  to  its  belief  that  instead  of 
encouraging  vendors  to  distribute 
current  options  information,  the  current 
fee  structure  encourages  the 
redistribution  of  delayed  information. 

With  the  introduction  of  the  new 
redistribution  fee,  OPRA  proposes  to 
eliminate  the  vendor  and  news  service 
pass-through  fee,  ciurently  charged  to 
vendors  and  news  services  that  receive 
options  information  from  another 
vendor  instead  of  bom  the  OPRA 
Processor.  In  addition,  in  light  of  the 
added  revenue  expected  to  be  realized 
from  redistribution  fees  payable  by 
vendors  of  delayed  data,  the  direct 
access  charge  is  proposed  to  be  reduced 
from  its  current  level  to  the  point  where 
the  direct  access  charge  will  be  less  than 
the  access  charge  or  pass-through  fee 
currently  charged.  OPRA  believes  that 
total  revenue  from  fees  charged  to 
vendors  and  news  services  will  not 
increase  as  a  result  of  these  proposed 
changes  and,  in  fact,  may  slightly 
decrease  during  the  transition  period.' 
The  proposed  amendment  to  the  vendor 
agreement  also  includes  some 
nonsubstantive,  editorial  changes. 

In  addition  to  the  fee  restructuring 
proposal,  OPRA  proposes  to  eliminate 
separate  news  service  agreements. 
Instead,  news  services  would  be 
required  to  enter  into  vendor 
agreements  with  OPRA.  OPRA  proposes 
to  eliminate  these  separate  agreements 
in  Ught  of  technological  changes  that  it 
perceives  have  bliured  the  distinction 
between  news  services  and  other 
redistributors  of  maii:et  data,  making  it 


*  Under  the  proposal,  information  becomes 
"historical"  upon  the  opening  of  trading  in  the  next 
succeeding  trading  sessido  of  that  same  market  For 
example,  reports  of  transactions  completed  in  a 
trading  aaaaion  on  Wednesday  become  historical 
reports  from  and  after  the  opening  of  trading  on  the 
foUowOBg  Thursday. 

*Tke  traasitioo  period  reflects  the  time  in  which 
veadors  distributing  delayed  information  are 
identified  and  brought  under  contract  panuant  to 
Ike  prepoaed  redistributioB  isa. 


no  longer  useful  to  treat  news  services 
as  a  separate  category  of  vendor. 
According  to  OPRA,  only  two  news 
services  currently  are  parties  to  news 
service  agreements,  with  most 
redistributors  of  options  information  to 
news  media  having  already  entered  into 
vendor  agreements  in  order  to  be  able  to 
redistribute  options  market  data 
electronically  to  entities  other  than 
news  media.  OPRA  believes  that  the 
current  news  service  agreement  and  the 
vendor  agreement  are  substantially  the 
same  and  that  the  same  fees  apply  to 
both  news  services  and  vendors.  The 
elimination  of  the  separate  news  service 
agreement,  therefore,  will  allow  news 
services  and  other  vendors  to  be  subject 
to  the  same  agreement  and  the  same 
tees. 

n.  Implementation  of  the  Plan       « 
Amendment 

In  accordance  with  OPRA's  existing 
agreements  with  vendors  and  news 
services,  amendments  to  these 
agreements  and  to  the  fees  charged 
thereunder  require  not  less  than  30  days, 
advance  notice.  In  order  to  assure  that 
the  required  notice  has  been  given  to 
vendors  and  to  provide  time  during 
which  vendors  and  news  services  will 
be  asked  to  sign  new  agreements 
reflecting  the  new  fee  structure,  OPRA 
does  not  intend  to  implement  this 
amendment  until  September  1, 1995. 
subject  to  Commission  approval. 

m.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Commenters  are  asked  to  address 
whether  they  believe  the  proposed 
amendment  is  necessar}'  or  appropriate 
in  the  pubUc  interest,  for  the  protection 
of  investors  and  the  maintenance  of  fair 
and  orderly  markets,  to  remove 
imf)ediments  to,  and  perfect  the 
mechanisms  of  a  national  market 
system,  or  otherwise  is  in  furtherance  of 
the  purposes  of  the  Act. 

Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  Plan 
amendment  that  are  filed  with  the 
Commission  and  all  writtm 
communications  relating  to  the 
pn^xised  Plan  amendment  between  the 
Commission  and  uiy  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C  522,  will  be 
aTailid>le  for  iaapectieB  and  capjiag  in 
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the  Ck)mmission's  Public  Reference 
Room.  Ckjpies  of  the  filing  also  will  be 
available  at  the  offices  of  OPRA.  All 
submissions  should  refer  to  File  No.  S7- 
8-90  and  should  be  submitted  by  July 
3. 1995. 

For  the  Commiwion  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Margaret  H.  McFarland, 
Deputy  Secretary. 

(FR  Doc.  95-14254  Filed  6-9-95;  8:45  am) 
■LUNOCOOC  WIO-OI-M 
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Securities  Transactions  Settlement 

)une  6. 1995. 

AGENCY:  Securites  and  Exchange 

Commission. 

ACTION:  Grant  of  exemption. 


SUMMARY:  The  Securities  and  Exchange 
Commission  ("Commission")  is 
exempting  transactions  involving 
certain  insurance  contracts  from  the 
scope  of  Rule  15c6— 1. 
EFFECTIVE  DATE:  The  exemption  from 
Rule  15c6-l  for  insurance  contracts  will 
be  effective  on  June  7,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jerry  Carpenter,  Assistant  Director, 
Christine  Sibille,  Senior  Counsel,  or 
Cheryl  Oler,  Attorney,  at  202/942-4187. 
Office  of  Securities  Processing 
Regulation,  Division  of  Market 
Regulation,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W.. 
Mail  Stop  5-1,  Washington.  D.C.  20549. 

SUPPLEMENTARY  INFORMATION:  On 
October  6. 1993,  the  Commission 
adopted  Rule  15c6-l  *  imder  the 
Securities  Exchange  Act  of  1934 
("Exchange  Act")  which  establishes 
three  business  days  after  the  trade  date 
("T+3")  instead  of  five  business  days 
("T+5")  as  the  standard  settlement  time 
frame  for  most  broker-dealer  securities 
transactions.^  Rule  15c6-l  becomes 
effective  June  7. 1995.* 

Rule  15c6-l  covers  all  securities  other 
than  exempted  securities,  government 
securities,  municipal  seciuities.* 


commercial  paper,  bankers' 
acceptances,  or  commercial  bills.  The 

rule  contains  a  specific  exemption  for 
sales  of  unhsted  limited  partnership 
interests  and  alternate  settlement  time 
frames  for  certain  firm  commitment 
offerings  of  new  issues.' 

Certain  insurance  contracts,  including 
variable  annuity  contracts  and  variable 
life  insurance  contracts,  have  been 
deemed  to  be  securities  under  the 
Securities  Act  of  1933  ("Securities 
Act"),8  and  other  insurance  contracts, 
such  as  certain  fixed  dollar  annuity 
contracts  that  include  a  market  value 
adjustment  provision,  may  fall  within 
the  definition  of  securities  under  the 
Exchange  Act  (collectively,  these 
contracts  are  referred  to  hereinafter  as 
insurance  seciirities  products). 
Accordingly,  as  adopted,  the  scope  of 
Rule  15c6-l  includes  purchases  and 
sales  of  such  securities  issued  by  an 
insurance  company.' 

The  American  Council  of  Life 
Insvuance  ("ACLI")  has  requested  that 
the  Commission  exempt  from  Rule 


•17CFR200.3O-3(a)(29). 

«  17  CFV.  240.15c6-l  (1994). 

2  Sacurities  Exchange  Act  Release  No.  33023 
(October  6. 1993),  58  FR  52891. 

>  As  adopted.  Rule  15c6-l  wa»  to  twconie 
efbctive  June  1,  1995.  In  order  to  provide  for  an 
efficient  conversion  the  Commission  changed  the 
effective  date  to  )une  7.  1995.  Securities  Exchange 
Act  Release  No.  34952  (November  9.  1994),  59  FR 
59137. 

<  Pursuant  to  Municipal  Securities  Rulemaking 
Board  rules,  transactions  in  municipal  securities  are 
requited  to  settle  by  T>3.  SecuhtiM  Exchange  Act 


Release  No.  35427  (February  28.  1995),  60  FR 
12798. 

s  Securities  Exchange  Act  Release  No.  35705  (May 
11. 1995).  60  FR  26*04. 

•  Securities  and  Exciiange  Commission  v. 
Variable  Annuity  Life  Insurance  Co.  of  America,  et 
al..  359  U.S.  65,  79  S.CL  618,  3  L.Ed.2d  640  (1959) 
(variable  annuity  contracu  are  "securities"  which 
must  be  registered  with  the  Commission  under  the 
Securities  Act);  Securities  Act  Release  No.  5360. 
Securities  Exchange  Act  Release  No.  9972, 
Investment  Co.  Act  Release  No.  7644.  Investment 
Advisors  Act  Release  No.  359  (January  31,  1973)  (a 
public  offering  of  variable  life  insurance  contracts 
involved  an  offering  of  securities  required  to  be 
registered  under  the  Securities  Act). 

'  Within  the  context  of  this  order,  the  defmition 
of  an  insurance  company  is  sot  forth  in  Section 
2(a)(17)  of  the  Investment  Company  Act  of  1940 
("Tnvestmenl  Company  Act").  15  U.S.C.  §  80b- 
2(aKl7).  An  insurance  company  that  sells  and 
distributes  insurance  securities  producu  may  be 
acting  as  a  broker  and  a  dealer  as  defined  in 
Sections  3(a)(4)  and  3(a)(5)  of  the  Exchange  Act. 
There  are.  however,  certain  circumstances  in  which 
an  insurance  company  that  issues  and  distributes 
insurance  securities  may  not  be  required  to  register 
with  the  Commission  as  a  broker-dealer.  The 
Conunission  staff,  for  example,  has  expressed  the 
view  that  if  an  insurance  company  establishes  a 
wholly-owned  subsidiary  to  engage  in  the  offer  and 
sale  of  insurance  securities,  and  the  subsidiary 
complies  with  all  applicable  rules  and  regulations, 
including  the  requirement  to  direct  and  supervise 
all  persons  engaged  directly  or  indirectly  in  the 
offer  and  sale  of  securities,  it  would  not  recommend 
enforcement  action  to  the  Commission  if  the 
insurance  company  itself  did  not  register  with  the 
Commission.  Securities  Exchange  Act  Release  No. 
8389  (August  29.  1968).  33  FR  13005.  Consistent 
»^th  those  specifications,  the  staff  of  the  Division 
of  Market  Regulation  has  further  expressed 
circumstances  in  which  an  insurance  company  may 
not  be  required  to  register  as  a  broker-dealer.  See, 
e.g..  Principal  K4arketing  Services,  Inc.  (June  2, 
1988):  Pacific  Mutual  Life  Insurance  Company 
(April  13. 1989);  AHstate  Life  Insurance  Company 
and  Lincoln  Benefit  Life  Company  (September  12, 
1988);  and  Time  bmtrance  Company  (October  17. 
1989). 


15c6— 1  purchases  or  redemption 
transactions  of  variable  annuity 
contracts,  variable  life  insurance 
contracts,  and  certain  fixed  dollar 
annuity  contracts."  According  to  ACLI, 
the  complex  nature  and  various  imique 
processing  requirements  involved  in  the 
purchase  or  sale  of  insurance  securities 
products  cannot  practically  be 
condensed  into  a  T+3  settlement  cycle. 
The  Commission  recognizes  that  the 
mechanics  of  purchases  and 
redemptions  of  insurance  securities 
products  are  distinct  from  those  of  other 
securities  and  that,  because  of  the  time 
required  to  complete  necessary 
preparations,  such  transactions  typically 
require  more  protracted  settlement 
periods.  Specifically,  the  Commission 
believes  that  compliance  with  the 
unique  requirements  of  state  and  federal 
law,  as  well  as  of  the  particular 
administrative  procedures,  applicable  to 
insurance  securities  products  demands 
additional  time  beyond  the  standard 
settlement  process,  and  supports  an 
exemption  of  such  securities  bom  Rule 
15c6-l.  For  example,  the  Commission 
notes  that  the  piut;hase  process  for  a 
variable  life  insurance  contract  involves 
the  assessment  of  insurability  of  the 
contract  puniaser  and  the  acceptance 
of  the  mortality  risk  before  a  contract 
can  be  issued  for  delivery.®  Processing 
of  an  annuity  contract  may  be  protracted 
by  substantial  review  to  determine  that 
any  requirements  imposed  under  the 
Internal  Revenue  Code  ("IRC")  or  the 
Employee  Retirement  Income  Security 
Act  ("ERISA")  are  met. 

In  addition,  such  insiuance  securities 
products  are  subject  to  extensive  federal 
and  state  regulation  on  timing  of  certain 
actions.  1°  For  example,  once  processing 
for  a  contract  is  complete,  many  states 
require  that  the  insurer  provide  the 
piutihaser  with  the  right  to  return  the 
contract  for  any  reason  within  a 
specified  time  of  delivery,  generally  ten 
days,  and  to  receive  a  refimd  of  the 
premium  or  the  contract's  cash  value 
without  imposition  of  siurender 
charges.*^ 


•Letters  from  Robert  S.  McConnaughey,  Senior 
Counsel.  ACLI,  to  Brandon  Becker,  Director. 
Division  of  Market  Regulation.  Conmiission  (April 
18,  1995  and  May  17.  1995). 

•This  assessment  is  time  consuming  because  it 
may  involve  medical  examinations,  laboratory  tests, 
and  review  of  medical  records. 

"•Insurance  companies  are  regulated  primarily  by 
the  states  in  which  they  are  organized  and  operate. 
In  addition,  federal  regulations  govern  some  aspects 
of  insurance  contract  issuance  affecting  the  timing 
of  such  transactions.  For  example.  Rule  22c-l(c) 
under  the  Investment  Company  Act  requires  that  an 
insurer  price  a  variable  annuity  contract  within 
certain  time  frames. 

>>  f  ^.,  New  York  Insurance  Law  $4240(13) 
(McKinuey  19S5). 


Likewise,  the  redemption  or 
withdrawal  process  for  insurance 
securities  products  often  extends 
beyond  the  T4-3  time  frame.  With 
respect  to  annuity  contracts,  the 
effectiveness  of  a  withdrawal  request 
may  be  delayed  by  the  need  for 
additional  information  or  instructions 
from  the  contract  owner  with  respect  to 
the  withholding  of  proceeds  or 
payments  to  the  Internal  Revenue 
Service.  In  addition,  while  the 
processing  of  a  withdrawal  may  take 
place  mechanically  through  the 
insurer's  systems,  various  circumstances 
may  give  rise  to  additional  or 
preliminary  manual  processing  which 
can  lengthen  the  withdrawal  process.  ^^ 
Withdrawals  also  may  require  insurers' 
compliance  with  appbcable  IRC 
provisions  or  ERISA  requirements,  as 
well  as  various  administrative 
procedures  which  are  relevant  only  to 
insurance  securities  products  and  not  to 
other  securities.  Such  compliance  may 
demand  extra  processing  time  for 
withdrawals.  13 

The  various  administrative  processes 
and  the  requirements  under  state  and 
federal  law  which  pertain  to  insurance 
securities  products  add  complexity  and 
time  to  the  purchase  and  sale  of  such 
securities.  "These  circumstances  support 
the  exemption  of  such  securities  from 
the  scope  of  Rule  15c6-l. 

Furthermore,  permitting  a  longer 
settlement  cycle  for  transactions 
involving  insurance  securities  products 
does  not  appear  to  adversely  affect  the 
market  risk  concerns  which  the  T-t-3 
settlement  cycle  seeks  to  address.  In 
adopting  Rule  15c6-l,  the  Cxtmrnission 
stated  that  three  day  settlement  would 
reduce  risk  by  decreasing  the  time 
between  trade  execution  and  settlement 
during  which  the  value  of  securities 


"For  example,  contracts  between  insurers  and 
contract  owners  may  contain  special  rights 
restriction  provisions  which  limit  the  right  to  effect 
withdrawals  or  impose  other  restrictions  originating 
from,  among  other  things,  a  tax  lien  or  divorce 
decree.  Such  contracts  usually  require  manual 
processing  which  results  in  delay  of  the  actual 
processing  of  the  withdrawal. 

■'Variable  annuities,  for  example,  can  be  used  to 
fund  a  variety  of  plans,  including  tax  sheltered 
annuities,  each  of  which  has  its  own  set  of  complex 
tax  rules  regarding  withdrawals.  Certain  variable 
life  insurance  contracts  may  become  subject  to 
classification  as  modified  endowment  contracts 
which  have  taxable  predeath  distributions. 
Consequently,  some  insurers  undertake  additioiuil 
examination  of  withdrawal  transactions  to 
determine  prior  to  their  completion  if  the  contracts 
at  issue  could  be  classified  as  a  modified 
endowment  contract.  Payment  of  death  benefits  on 
variable  life  insurance  contracts  and  on  variable 
annuity  contracts  frequently  require  extended 
processing  time  because  insurance  companies 
cannot  make  payments  until  they  receive  and 
review  all  documentation  relevant  to  the  claims  and 
in  some  instances  conduct  an  investigation  of  the 
claims. 


could  deteriorate.'^  While  insurance 
securities  products  are  securities, 
neither  the  insurance  ccnnpuiy  nor 
purchaser  is  subject  to  the  same 
settlement  risks  attendant  to  the 
purchase  of  most  securities.  Moreover, 
insurance  securities  products  are  not 
traded  in  secondary  market 

Likewise,  withdrawal  or  redemption 
of  an  insurance  securities  product  bears 
less  risk  to  insurers  and  contract 
owmers.  Extensive  state  regulations  exist 
to  ensure  that  insurers  meet  their 
obligations  to  pay  withdrawal  proceeds 
to  contract  owners.  Accordingly,  an 
exemption  from  Rule  15c6-l  for 
insurance  securities  products  does  not 
appear  to  be  inconsistent  with  the 
piuposes  of  Rule  15c6-l. 

The  Commission  believes  that  an 
exemption  is  appropriate  to  provide 
issuers  with  the  time  needed  to  settle 
transactions  involving  insurance 
securities  products.  Such  an  exemption 
should  not  affect  the  current  regulatory 
scheme  governing  insurance  securities 
products,  including  the  relevant 
sections  and  rules  imder  the  Investment 
Ckjmpany  Act  and  the  Seciuities  Act 
pertaining  to  the  puirchase  and  sale  of 
securities  issued  by  insurance 
companies.  Accordingly,  the 
(Commission  finds  that  such  exemption 
is  consistent  with  the  pubUc  interest 
and  the  protection  of  investors. 

It  is  hereby  ordered  that  a  contract  for 
the  purchase  or  sale  of  any  security 
issued  by  an  insurance  company  as 
defined  in  Section  2(a)(17)  of  the 
Investment  Ckimpany  Act  of  1940'* 
("Investment  Clompany  Act")  that  is 
funded  by  or  participates  in  a  "separate 
accoimt"  as  defined  in  Section  2(a)(37) 
of  the  Investment  (Company  Act.'* 
including  a  "variable  annuity  contract" 
as  defined  in  Rule  0-l(e)(l)  imder  the 
Investment  Company  Act  '^  or  a 
"variable  life  insurance  contract"  as 
defined  in  Rule  6e-2(c)(l)  or  Rule  6e- 
3(T)(c)(l)  under  the  Investment 
Company  Act,'*  or  any  other  insurance 
contract  registered  as  a  security  under 
the  Securities  Act  of  1933, '«  shall  be 
exempt  irom  the  requirements  of  Rule 
15c6-1.2°  This  exemption  is  subject  to 
modification  or  revocation  at  any  time 


"  Securities  Exchange  Act  Release  No.  33023 
(October  6,  1993).  58  FR  52891  (File  No.  S7-5-931. 
The  other  reasons  given  by  the  Commission  for  the 
rule's  adoption,  coordination  between  the 
derivative  and  cash  markets  and  encouragement  of 
greater  efficiency  in  clearing  agency  and  broker- 
dealer  operations,  are  not  applicable  to  insurance 
sacurities  products. 

"15U.S.C808-2(a)(17). 

••15U.S.C80»-2(a)(37). 

»M7CFR270.0-l(e)(l). 

'•17  CFR  270.6e-2(c)(l)  and  270.6e-3(TXc)(l). 

'•15  U.S.C  77a-77mm. 

» 17  CFR  240.1 5c6-l  (1994). 


the  Commission  determines  that  such 
modification  or  revocation  is  consistent 
with  the  public  interest  or  the 
protection  of  investors. 

For  the  Conunission  by  the  Division  of 
Market  Regulation  pursuant  to  delegated 
authority.^' 

Margaret  H.  McFarlaad, 

Depu  ty  Secretary. 

[FR  Doc.  95-14323  Filed  6-^-95;  8:4S  am) 
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[Releaae  No.  34-35806;  IntsmaUonal  Sertae 
Retaese  No.  815;  File  No.  SR-Am«x-«M>4] 

SeH-Regulatory  Organizations;  Order 
Approving  a  Proposed  Rule  Change 
and  Notice  of  Filing  and  Order 
Granting  Accelerated  Approval  of 
Amendment  Nos.  2  and  3  to  the 
Proposed  Rule  Change  t>y  the 
American  Stock  Exchange,  Inc. 
Relating  to  the  Listing  of  Currency 
Warrants  Based  on  the  Mexican  Peso 

June  5, 1995. 

On  February  8,  1995.  the  American 
Stock  Exchange.  Inc.  ("Amex"  or 
"Exchange"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act") '  and  Rule  19b*-4 
thereunder,^  filed  with  the  Securities 
and  Exchange  dlommission 
("Commission")  a  proposed  rule  change 
to  permit  the  listing  of  foreign  currency 
warrants  based  on  the  value  of  the  U.S. 
dollar  in  relation  to  the  Mexican  peso 
("Peso  Warrants").  Notice  of  the 
proposal  appeared  in  the  Federal 
Re^er  on  February  17,  1995. »  The 
Exchange  subsequently  filed 
Amendment  No.  1  to  the  proposal  on 
March  16, 1995.  Notice  of  Amendment 
No.  1  to  the  proposal  appeared  in  the 
Federal  Register  on  March  30,  1995.* 
No  comment  letters  were  received  on 
the  original  pro{>o8ed  rule  change  or  on 
Amendment  No.  1.  The  Exchange  then 
filed  Amendment  No.  2  to  the  proposal 
on  May  11. 1995,'  and  Amendment  No. 


"17  CFR  2O0.3O-3(aH55). 

'  15  U.S.C.  78s(b)(l)  (1988). 

» 17  CFR  240.19b-4  (1994). 

'  See  Securities  Exchange  Act  Release  No.  35363 
(February  13.  1995.  60  FR  9416. 

*  In  Amendment  No.  1 ,  the  Exchange  amended 
the  proposal  to  specify  customer  margin  levels  for 
the  proposed  currency  warrants.  See  Securities 
Exchange  Act  Release  No.  35524  (March  22.  1995), 
60  FR  16517. 

'  Amendment  No.  2,  as  discussed  herein, 
effectively  supersedes  Amendment  No.  1  by 
specifying  higher  minimum  customer  margin  levels 
than  those  proposed  in  Amendment  No.  1.  See 
Letter  from  Howard  Baker.  Senior  Vice  President, 
Derivative  Securities.  Amex.  to  Sharon  Lawson. 
Assistant  Director.  Office  of  Market  Supervision 
("OMS").  Division  of  Market  Regulation 
("Division"),  Commission,  dated  May  11, 1995 
("Amendment  No.  2"). 
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3  on  May  26, 1995.«  This  order  approves 
the  Amex  proposal,  as  amended  by 
Amendment  Nos.  2  and  3. 

Pursuant  to  Section  106  of  the  Amex 
Company  Guide  ("Guide"],  the 
ExchJange  is  now  proposing  to  list  and 
trade  currency  warrants  based  upon  the 
value  of  the  U.S.  dollar  in  relation  to  the 
Mexican  peso.  Peso  Warrants  will  be 
unsecured  obligations  of  their  issuers 
and  will  be  cash-settled  in  U.S.  dollars. 
Peso  Warrants  will  be  exercisable  either 
throughout  their  life  (i.e.,  American- 
style)  or  only  immediately  prior  to  their 
expiration  date  (i.e.,  European-style). 
Upon  exercise,  the  holder  of  a  Peso 
Warrant  structured  as  a  "put"  will 
receive  payment  in  U.S.  dollars  to  the 
extent  that  the  value  of  the  Mexican 
peso  in  relation  to  the  U.S.  dollar  has 
declined  below  a  pre-stated  base  level. 
Conversely,  upon  exercise,  holders  of  a 
Peso  Warrant  structured  as  a  "call"  will 
receive  payment  in  U.S.  dollars  to  the 
extent  that  the  value  of  the  Mexican 
peso  in  relation  to  the  U.S.  dollar  has 
increased  above  a  pre-stated  level.  Peso 
Warrants  that  are  "out-of-the-money"  at 
the  time  of  expiration  will  expire 
worthless. 

Any  issue  of  Peso  Warrants  will 
conform  to  the  listing  guideUnes  under 
Section  106  of  the  Guide  which  provide 
that:  (1)  the  issuer  will  have  assets  in 
excess  of  $100,000,000  and  otherwise 
substantially  exceed  the  size  and 
earnings  requirements  in  Section  101(A) 
of  the  Guide;  (2)  the  term  of  the 
warrants  will  be  from  one  to  five  years 
from  the  date  of  issuance;  and  (3)  the 
minimum  public  distribution  of  such 
issues  will  be  one  miUion  warrants, 
with  a  rpip'"""n  of  400  public  holders, 
and  an  aggregate  market  value  of  at  least 
$4  million.^ 

The  Amex  will  also  require  that  Peso 
Warrants  be  sold  only  to  customers 
whose  accounts  have  been  approved  for 
options  trading  pursuant  to  Exchange 


Rule  921.  The  suitability  standards  of 
Exchange  Rule  923  will  apply  to 
recommendations  for  opening 
transactions  in  Peso  Warrants. 
Additionally,  all  discretionary  orders  in 
Peso  Warrants  must  be  approved  and 
initialed  on  the  day  entered  by  a  Senior 
Registered  Options  Principal  or 
Rerastered  Options  Principal." 

For  customer  margin  purposes,  the 
Exchange  will  set  the  customer  margin 
"add-on"  •  percentage  for  Peso  Warrants 
at  18%  for  both  initial  and  maintenance 
margin,  with  a  miniimim  add-on  for  out- 
of-the-money  Peso  Warrants  of  15%.'° 
If,  as  a  result  of  the  Exchange's  routine 
monitoring  of  margin  adequacy  (i.e.,  at 
least  quarterly  reviews),  the  Amex 
determines  that  a  higher  customer 
margin  level  would  be  appropriate,  the 
Amex  will  take  immediate  steps  to 
implement  the  change. '^  If,  on  the  other 
hand,  the  Exchange  determines  that  a 
lower  margin  percentage  would  be 
appropriate  as  a  result  of  the  Exchange's 
periodic  reviews,  the  Exchange  will  file 
a  proposal  with  the  Commission 
pursuant  to  Section  19(b)  of  the  Act  to 
modify  the  margin  add-on  percentages 
applicable  to  Peso  Warrants.'*  Anytime 
that  the  customer  margin  levels  for  Peso 
Warrants  are  changes,  the  Exchange  will 
promptly  notify  the  Exchange's 
membership  and  the  public. 

Prior  to  tne  commencement  of  trading 
of  Peso  Warrants,  the  Exchange  will 
distribute  a  circular  to  its  membership 
calling  attention  to  certain  compliance 
responsibilities  when  handling 
transactions  in  Peso  Warrants.** 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 


*  In  Amendment  No.  3,  discussed  herein,  the 
Exchange  specifled  the  standards  the  Amex  will  use 
to  ensure  continued  adequate  customer  margin 
levels  for  short  positions  in  Peso  Warrants.  See 
Letter  from  Clair  McGorth  Managing  Director  and 
Special  Counsel,  Derivative  Securities,  Amex,  to 
Mike  Walinskas,  Branch  Chief,  OMS.  Division, 
Commission,  dated  May  26, 1995  ("Amendment 
No.  3'1. 

'  The  Exchange  has  submitted  for  Commission 
approval,  proposed  rules  governing  listing 
requirements,  and  customer  protection  and  margin 
requirements  for  stock  index  warrants,  currency 
index  warrants,  and  currency  warrants.  See 
Securities  Exchange  Act  Release  No.  3S086 
(December  12, 1994),  59  FR  65561  (December  20, 
1994)  (notice  of  File  No.  SR-Amex-94-38) 
("Generic  Warrant  Listing  Proposal").  If  ultimately 
approved  by  the  Commission,  Peso  Warrants  issued 
subsequent  to  that  approval  will  be  subject  to  these 
rules.  These  rules,  however,  will  not  change  the 
customer  margin  requirements  specified  herein.  See 
Amendment  no.  2.  supra  note  5. 


■See  Amex  Rule  421,  Commentary  .02. 

*For  these  purposes,  "add-on"  is  the  percentage 
of  the  current  market  value  of  the  Mexican  pesos    . 
underlying  each  Peso  Warrant  that  the  holder  of  a 
"short"  position  must  pay  in  addition  to  the  current 
market  value  of  each  Peso  Warrant 

'<*  See  Amendment  No.  2,  supra  note  5. 

'> Prior  to  increasing  the  customer  margin  levels, 
the  Exchange  should  immediately  contact  the 
Commission  for  a  determination  as  to  whether  a 
rule  filing  pursuant  to  Section  19(b)  of  the  Act  will 
be  required. 

"  Specifically,  the  Exchange  will  review,  on  at 
least  a  quarterly  basis,  the  frequency  distributions 
reflecting  the  percentage  price  returns  for  the 
Mexican  peso  in  relation  to  the  U.S.  dollar  for  all 
seven  day  periods  during  the  preceding  two  year 
period.  If  the  current  margin  addK)n  is  not  sufficient 
to  cover  the  least  97.5%  of  all  such  seven  day  price 
returns,  the  Exchange  will  take  steps  to  increase  the 
margin  level  to  one  that  will  cover  at  least  97.5% 
of  all  such  instances.  See  Amendment  No.  3,  supra 
note  6.  In  no  event,  however,  will  the  Exchange 
reduce  the  margin  levels  provided  in  Amendment 
No.  2  without  the  prior  approval  of  the 
Commission.  See  Amendiment  No.  2,  supra  note  5. 

"The  circular  should  highlight:  (1)  the  Peso 
Warrants  may  be  sold  only  to  customers  with 
options  approved  accounts:  (2)  the  applicable 
suitability  requirements;  (3)  the  standards  regarding 
discretionary  orders:  and  (4)  the  applicable 
customer  margin  requirements. 


the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
apphcable  to  a  national  securities 
exchange,  and,  in  particular,  the 
reqviirements  of  section  6(b)(5)  ''*  in  that 
it  is  designed  to  protect  investors  and 
the  public  interest.  First,  the 
Commission  believes  that  the  trading  of 
listed  warrants  on  the  Mexican  peso 
should  provide  investors  with  a  hedging 
and  risk  transfer  vehicle  that  will  reflect 
the  overall  movement  of  the  Mexican 
peso  in  relation  to  the  U.S.  dollar.  In 
this  regard.  Peso  Warrants  should 
provide  investors  with  an  eRicient  and 
effective  means  of  managing  risk 
associated  with  the  Mexican  peso. 

Second,  the  Exchange  has  proposed 
listing  standards  to  provide  for  fair  and 
orderly  markets  in  Peso  Warrants.  Peso 
Warrants  will  conform  to  the  listing 
standards  in  Section  106  of  the  Guide, 
which  are  similar  to  the  standards 
pursuant  to  which  currency  warrants 
have  previously  been  listed  by  the 
Amex.'*  In  addition,  the  Exchange  will 
limit  transactions  in  Peso  Warrants  to 
customers  with  options  approved 
accounts  and  impose  the  Amex's 
suitability  standards  and  discretionary 
account  standards  to  transactions  in 
Peso  Warrants. 

Third,  the  Exchange  has  proposed 
adequate  customer  margin 
requirements.  The  proposed  add-on 
margin  (i.e.,  18%)  provides  sufficient 
coverage  to  account  for  historical  and 
potential  volatiUty  in  the  Mexican  Peso 
in  relation  to  the  U.S.  dollar.  In 
addition,  the  Exchange  must  conduct 
periodic  reviews  of  the  volatility  in  the 
Mexican  peso  and  must  take  immediate 
steps  to  increase  the  existing  customer 
margin  levels  if  the  Exchange 
determines  that  the  existing  levels  are 
no  longer  adequate.'^  As  a  result,  the 
Commission  believes  that  the  proposed 
customer  margin  levels  and  the  review 
and  maintenance  criteria  for  those 
margin  levels  will  result  in  adequate 
coverage  of  contract  obligations  and  are 
designed  to  reduce  risks  arising  fitim 
inadequate  margin  levels. 

Finally,  the  Exchange  will  prepare 
and  distribute  to  its  membership  a 
circular  describing  each  issue  of  Peso 


'« 15  U.S.C  78f(b)(5}  (1988). 

"  For  example,  the  Amex  currently  lists  currency 
warrants  on  the  Japtanese  yen  and  the  German  mark. 
If  the  Commission  approves  the  Exchange's  Generic 
Warrant  Listing  Proposal,  Peso  Warrants  listed 
subsequent  to  that  approval  will  be  subject  to  the 
revised  listing  standards.  See  Generic  Warrant 
Listing  Proposal,  supra  note  7.  The  Commission 
notes  that  to  the  extent  the  customer  margin 
requirements  contained  in  the  Generic  Warrant 
Listing  Proposal  differ  from  those  discussed  herein 
for  Peso  Warrants,  the  customer  margin  level 
specified  above  will  be  applied. 

'■See  supra  note  12. 


Warrants  listed  by  the  Amex.  calling 
attention  to  certain  compliance 
responsibilities  when  handling 
transactions  in  Peso  Warrants." 

Based  on  the  foregoing,  the 
Commission  believes  that  the  listing  and 
trading  of  Peso  Warrants,  within  the 
framework  described  above,  is 
appropriate  and  consistent  with  the  Act. 

The  Commission  finds  good  cause  for 
approving  Amendment  Nos.  2  and  3  to 
the  proposed  rule  change  prior  to  the 
thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof  in 
the  Federal  Register.  Specifically, 
Amendment  No.  2  realigns  the  customer 
margin  requirements  to  reflect  more 
acciirately  the  recent  volatility  of  the 
Mexican  peso  in  relation  to  the  U.S. 
dollar.  Moreover,  the  Commission  notes 
that  the  original  proposal  and 
Amendment  No.  1  to  the  proposal  were 
published  in  the  Federal  Register  for 
the  full  21 -day  comment  period  and  that 
no  comments  were  received  by  the 
Commission  regarding  either  the 
original  proposal  or  the  lower  customer 
margin  levels  proposed  in  Amendment 
No.  1. 

Amendment  No.  3  provides  that  the 
Amex  will  review  the  volatility  of  the 
Mexican  peso  in  relation  to  the  U.S. 
dollar  on  at  least  a  quarterly  basis  and 
increase  the  applicable  customer  margin 
levels  if  appropriate.  Moreover,  the 
Amex  cannot  lower  the  customer 
margin  levels  from  the  18%  and  15% 
levels  provided  above  without 
Commission  approval  pursuant  to 
Section  19Cb)  of  the  Act.  As  discussed 
above,  the  Commission  believes  these 
procedures  will  ensure  that  the 
customer  margin  requirements  for  Peso 
Warrants  are  maintained  at  levels 
adequate  to  cover  present  and  future 
volatility  of  the  Mexican  Peso  in 
relation  to  the  U.S.  dollar. 

Based  on  the  above  and  in  order  to 
allow  the  Amex  to  begin  Usting  Peso 
Warrants  without  delay,  the 
Commission  believes  it  is  consistent 
with  Section  6(b)(5)  of  the  Act  to 
approve  Amendment  Nos.  2  and  3  to  the 
Amex's  proposal  on  an  accelerated 
basis. 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  Amendments 
Nos.  2  and  3.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Ckimmission,  50  Fifth 
Street,  N.W.,  Washington,  D.C.  20549. 
Copies  of  the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 


Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N.W., 
Washington,  D.C.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
Amex.  All  submissions  should  refer  to 
the  File  No.  SR-Amex-95-04  and  shoidd 
be  submitted  by  July  3, 1995. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,  "  that  the 
proposed  rule  change  (File  No.  SR- 
Amex-95-04),  as  amended  by 
Amendment  Nos.  2  and  3,  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  piusuant  to  delegated 
authority.'* 

Margaret  H.  McFarland, 
Deputy  Secretary. 

IFR  Doc  95-14255  Filed  6-9-95;  8:45  am] 
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[Release  No.  34-35798;  File  Nos.  SR-^msx- 
95-17;  SR-BSE-«S-09;  SR-CHX-95-12; 
SR-NA8D-95-24;  SR-NYSE-a5-19;  SR- 
PSE-95-14;  SR-PHLX-0&-34] 

Self-Regulatory  Organizationa; 
American  Stock  Exchange,  Inc.; 
Boston  Stock  Exchange,  Incorporated; 
Chicago  Stock  Exchange  Irtcorporated; 
National  Aaaociatton  of  Securities 
Dealers,  inc.;  New  York  Stock 
Exchange,  Inc.;  the  Pacific  Stock 
Exchange  incorporated;  Philadelphia 
Stock  Exchange,  inc..  Order  Approving 
on  an  Accelerated  Basis  Proposed 
Rule  Changes  Regarding  Depository 
Eiigibiltty  Requirements 

Jime  1, 1995. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").'  the  above-referenced  self- 
regulatory  organizations  ("SROs")  filed 
proposed  rule  changes  ^  vnth  the 


"See  supra  note  13.  * 


'•15  U.S.C.  78S(b)(2)  (1988). 

••17  CFR  200.3O-3(a)(12)  (1994). 

•  15  U.S.C  78s(b)(l)  (1988). 

'  Proposed  rule  changes  were  filed  with  the 
Commission  by  each  SRO  in  conjunction  with 
substantially  similar  proposals  by  the  other  SROs  as 
follows:  American  Stock  Exchange,  Inc.  ("Amex") 
on  May  16, 1995:  Boston  Stock  Exchange, 
Incorporated  ("BSE")  on  May  18.  1995:  Chicago 
Stock  Exchange  Incorporated  ("CHX")  on  April  26, 
1995:  National  Association  of  Securities  Dealers, 
Inc.  ("NASD")  on  May  19,  1995;  New  York  Stock 
Exchange,  Inc.  ("NYSE")  on  May  16. 1995:  The 
Pacific  Stock  Exchange  Incorporated  ("PSE")  on 
May  15, 1995;  and  Philadelphia  Stock  Exchange, 
Inc.  CPHLX")  on  May  19,  1995.  On  May  18.  1995, 
PHLX  amended  its  proposed  rule  change  to 


Securities  and  Exchange  Commission 
("Commission")  regarding  depository 
eligibility  requirements  for  issuers. 
Notices  of  the  proposed  rule  changes 
were  pubUshed  in  the  Federal  Ri^ister 
to  solicit  comments  from  interested 
persons.  3  No  comment  letters  were 
received.  For  the  reasons  discussed 
below,  the  Commission  is  approving  the 
proposed  rule  changes  on  an  accelerated 
basis  to  be  effiective  on  June  7, 1995. 

L  Description  of  the  Proposal 

Under  the  rule  changes,*  each  SRO 
will  adopt  a  depository  eligibility  rule  ' 
for  issuers  that  desire  to  have  their 
securities  listed  on  a  national  securities 
exchange  or  be  eligible  for  inclusion  in 
the  Nasdaq  Stock  Market  ("Nasdaq").* 
The  rule  changes  will  require  issuers  to 
represent  to  a  national  securities 
exchange  or  the  NASD  that  the  CUSIP 
number  identifying  the  securities  '  to  be 
listed  on  such  exchange  or  to  be  eligible 
for  inclusion  in  Nasdaq  has  been 
included  in  the  file  of  eligible  issues 
maintained  by  a  securities  depository 
registered  as  a  clearing  agency  under 
Section  17A  of  the  Act."  This 
requirement  will  not  apply  to  a  security 
if  the  terms  of  such  security  cannot  be 
reasonably  modified  to  meet  the  criteria 
for  depository  eligibihty  at  all  seciuities 
depositories. 


conform  to  the  rule  changes  Gled  by  the  other  SROs. 
Letter  from  Sharon  S.  Metzger,  PHLX,  to  Christine 
Sibille.  Senior  Counsel,  Division  of  Market 
Regulation,  Commission  (May  18.  1995). 

'  Securities  Exchange  Act  Release  Nos.  35734 
(May  18,  1995).  60  FR  27571  (Amex);  35735  (May 
18,  1995),  60  FR  27572  (BSE):  35711  (May  12. 
1995),  60  FR  27357  (CHX):  35774  (May  26.  1995). 
60  FR  28813  (NASD):  35773  (May  26.  1995),  60  FR 
28817  (NYSE):  35740  (May  19,  1995),  60  FR  27996 
(PSE):  35772  (May  26.  1995).  60  FR  28815  (PHLX). 

'*  The  uniform  rule  has  been  developed  by  the 
Legal  and  Regulatory  Subgroup  of  the  U.S.  Working 
Committee  of  the  Group  of  Thirty  in  coordination 
with  each  of  the  national  securities  exchanges  and 
the  NASD. 

'  Rule  777  (Amex):  Chapter  m.  Section  8(a)  (BSE); 
Rule  7(J)  (CHX):  Part  H.  Section  1  (cK23)  of 
Schedule  0  to  the  NASD  by-laws  ("By-laws")  and 
Section  11  of  the  Uniform  Practice  Code  ("UPC") 
(NASD):  Rule  227  (NYSE);  Rule  5.9(d)  (PSE);  and 
Rule  853  (PHLX). 

*In  addition  to  the  adoption  of  the  uniform 
depository  eligibility  rule  for  inclusion  in  the  By- 
laws, the  NASD  has  amended  the  definition  of 
"defxwitory  eligibility"  set  forth  in  Section  11  of  the 
UPC  consistent  with  the  uniform  depository 
eligibility  rule.  The  NASD  had  to  amend  the 
definition  of  "depository  eligibility"  because  the 
NASD's  depository  settlement  rule  applies  to  all 
NASD  members  regardless  of  where  the  securities 
are  listed.  In  comparison,  each  exchange's 
depository  settlement  rule  only  applies  to 
transactions  in  the  securities  listed  on  that 
exchange. 

'This  requirement  does  not  apply  to  American 
Depositary  Receipts  for  securities  of  a  foreign  issuer 
(Amex.  BSE,  CHX,  NYSE,  PSE,  and  PHLX)  or 
securities  of  a  Canadian  issuer  (NASD). 

•15U.S.C78q-l  (1968). 
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The  rule  changes  set  forth  additional 
requirements  that  must  be  met  before  a 
security  will  be  deemed  to  be 
"depository  eligible,"  within  the 
meaning  of  the  SROs'  "uniform  book- 
«itry  settlement  rules.""  The  new  rules 
specify  different  requirements  for 
depository  eligibility  depending  upon 
whether  a  new  issue  is  distributed  by  an 
underwriting  syndicate  before  or  after 
the  date  a  securities  depository  system 
is  available  for  monitoring  repurchases 
of  the  distributed  shares  by  syndicate 
members  ("flipping  tracking  system"). >° 
Prior  to  the  availability  of  a  Dipping 
tracking  system,  the  managing 
underwriter  may  delay  the  date  a 
security  is  deemed  "depository  eligible" 
for  up  to  three  months  after  trading  has 
commenced  in  the  seciuity.  After  the 
availability  of  a  flipping  tracking 
system,  a  new  issue  will  be  deemed  to 
be  depository  eligible  upon 
commencement  of  trading  on  a  national 
securities  exchange  or  Nasdaq. 

n.  Discussion 

The  Commission  believes  that  the  rule 
changes  are  consistent  with  Sections 
6(b)(5) "  and  15A(b)(6)  12  of  the  Act. 
Sections  6(b)(5)  and  15A(b)(6).  among 
other  things,  require  that  the  rules  of  a 
national  securities  exchange  and  a 
national  securities  association, 
respectively,  be  designed  to  remove 
impediments  to  and  perfect  a  national 
market  system,  and  in  general,  to  protect 
investors  and  the  public  interest.  The 
depository-eligibility  requirement 
should  limit  market  impediments 
arising  from  the  physical  delivery  of 
seciirities  and  thereby  should  promote 
the  perfection  of  a  national  market 
system.  Further,  the  rule  changes  should 


serve  to  increase  the  efBdency  of  the 
U.S.  clearance  and  settlement  system 
and  thereby  should  reduce  the  risks 
associated  with  that  system  and  should 
serve  to  better  protect  investors  and  the 
public  interest. 

Furthermore,  the  Commission 
believes  the  rule  changes  should 
promote  the  purposes  of  Section  17A  of 
the  Act."  In  Section  17A,  Congress 
called  for  the  establishment  of  a 
national  system  for  the  prompt  and 
accurate  clearance  and  settlement  of 
securities  transactions.  In  Section 
17A(e),^*  Congress  directed  the 
Commission  to  use  its  authority  to  end 
the  physical  movement  of  securities 
certificates  in  connection  with  the 
settlement  among  brokers  and  dealers  of 
transactions  in  securities. 

Book-entry  settlement  of  interdealer 
securities  transactions  has  been  a  goal 
since  Congress  enacted  the  Securities 
Acts  Amendments  of  1975."  Since 
1975,  substantial  progress  has  been 
made  in  reducing  the  flow  of  physical 
certificates  for  settlement  of  interdealer 
and  institutional  securities 
transactions.**  In  1993,  the  Commission 
approved  the  uniform  book-entry 
settlement  rules  applicable  to 
transactions  in  depository  eligible 
seoirities  between  SRO  members  and 
their  customers  when  the  SRO  member 
extends  certain  credit  privileges  (i.e., 
delivery  versus  payment)  as  a  means  to 
facilitate  the  conversion  from  a  five-day 
settlement  cycle  to  a  three-day 
settlement  cycle,*'  which  is  set  to  occur 
June  7, 1995. *»  The  present  rule  changes 
are  designed  to  facilitate  efficient  and 
timely  settlement  of  trades  through  the 
various  market  facihties  and  to  further 
aid  the  transition  to  a  three-day 


»  Each  SRO  has  a  uniform  book^entry  settlement 
rule  which  generally  requires  SRO  members  to  use 
the  facilities  of  a  securities  depository  for  the  book- 
entry  settlement  of  all  transactions  in  depository- 
eligible  securities  with  another  financial 
intermediary  [e.g.  a  broker,  dealer,  or  bank)  or 
institutional  customer.  See,  e.g.,  Amex  Rules.  Part 
IV,  Section  3,  Rule  776:  UPC  Section  11:  and  ^fYSE 
Rule  226. 

•oCurrently,  a  flipping  tracking  system  is  being 
developed  that  will  include  a  securities  depository 
service  that  (i)  can  be  activated  upon  the  request  of 
the  managing  underwriter  for  a  period  of  time  that 
the  managing  underwriter  specifies,  (ii)  in  certain 
circumstances,  will  require  the  delivering 
participant  to  provide  to  the  depository  information 
sufficient  to  identify  the  seller  of  such  shares  as  a 
precondition  to  the  processing  of  book-entry 
delivery  instructions  for  distributed  shares,  and  (iii) 
will  report  to  the  managing  underwrtter  the  identity 
of  any  other  syndicate  member  or  selling  group 
member  whose  customer(s)  sold  distributed  shares 
(but  will  not  report  to  the  managing  underwriter  the 
identity  of  such  customerls]]  and,  in  certain 
circumstances,  will  report  to  such  syndicate 
member  or  selling  group  member  the  identity  of 
such  customerfs). 

"  15  U.S.C.  78f(bK5)  (1988). 

"15  U.S.C.  78o-3(b)(6)  (1988). 


"15U.S.C78q— 1  (1988) 

>«15  U.S.C.  78q-l(e)  (1988). 

"Pub.  L.  No.  94-29,  89  Stat.  97  (1975)  (codified 
at  15  U.S.C.  77-80H  (1988)). 

'•E.g.,  Securities  Exchange  Act  Release  Nos. 
22021  (September  23,  1983),  48  FR  45167  (order 
granting  full  registration  to  nine  clearing  agencies); 
19698  (April  15,  1983),  48  FR  17604  (order 
implementing  The  Depository  Trust  Company's 
("DTC")  Fast  Automated  Securities  Transfer 
program);  30283  Qanuary  23.  1992),  57  FR  3658 
(order  implementing  DTC's  Deposit/Withdrawal  at 
Custodian  program);  30505  (March  20, 1992),  57  FR 
10683  (order  eliminating  DTC's  Certificate  on 
Demand  service  for  most  corporate  issues);  31645 
(December  23, 1992),  57  FR  62407  (order  approving 
rule  change  requiring  that  most  interdealer 
transactions  in  municipal  securities  be  settled  by 
book-entry  through  a  depository);  and  32455  (June 
11,  1993),  58  FR  33679  (order  approving  uniform 
book-entry  settlement  rules). 

"Securities  Exchange  Act  Release  No.  32455 
(June  11,  1993),  58  FR  33679  (order  approving 
uniform  book-entry  settlement  rules). 

'•Securities  Exchange  Act  Release  Nos.  33023 
(October  6,  1993),  58  FR  52891  (adoption  of  Rule 
15c6-l)  and  34952  (November  9.  1994),  59  FR 
59137  (change  of  effective  date  of  Rule  15c6-l  from 
JuiM  1. 1995  to  lune  7, 1995). 


settlement  cycle  by  increasing  the 
number  of  depository-eligible 
securities.*"  The  imiform  depository- 
eligibility  requirement  should  reduce 
costs,  risks,  and  delays  associated  with 
the  physical  delivery  of  securities 
certificates  and  should  eliminate  many 
of  the  labor  intensive  functions 
associated  with  physical  deliver  of 
nondepository  eligible  securities. 

The  SROs  have  requested  that  the 
Commission  find  good  cause  for 
approving  the  prop>osed  rule  changes 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  the  filing.  The 
Commission  finds  good  cause  for  so 
approving  the  proposed  rule  changes  in 
order  that  they  become  effective  on  June 
7, 1995,  contemporaneously  with  the 
conversion  to  a  three-day  settlement 
cycle.20 

m.  Conclusion 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposals  are 
consistent  with  Sections,  6, 15 A,  and 
17A  of  the  Act  and  the  rules  and 
regulations  thereimder. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,"  that  the 
proposed  rule  changes  (File  Nos.  SR- 
Amex-95-17.  SR-BSE-95-09,  SR- 
CHX-95-12,  SR-NASD-95-24,  SR- 
NYSE-95-19,  SR-PSE;-95-14,  and  R- 
PHLX-95-34)  be  and  hereby  are 
approved  for  effectiveness  on  June  7. 
1995. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 2^ 

Marganrt  H.  McFarland. 
Deputy  Secretary. 

[FR  Doc.  95-14253  Filed  6-9-95;  8:45  am) 
BILUNG  CODE  8010-01-M 


'■While  the  proposed  rule  changes  should  serve 
to  further  reduce  the  number  of  transactions  in 
depository-eligible  securities  for  which  settlement 
is  effected  by  the  delivery  of  physical  certificates, 
the  rule  changes  will  not  eliminate  the  ability  of 
investors  to  obtain  physical  certificates  after 
settlement  of  the  transaction.  As  the  Commission 
recently  noted,  subject  to  an  issuer's  determination 
whether  to  make  physical  certificates  available  to 
shareholders,  the  Commission  believes  investors 
should  be  able  to  obuin  negotiable  certificates  on 
request.  Securities  Exchange  Act  Release  No.  35038, 
(December  1, 1994)  at  note  17. 

'"Supra  note  17  and  accompanying  Text. 

»  15  U.S.C.  78s(b)(2)  (1988). 

"17  CFR  200.30-3(a)(12)  (1994). 
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[RetaM*  No.  34-35806;  lntem«ttona«  Sertee 
nillMl  No.  817;  File  No.  SR-C8OE-05- 
121 

Self-Regulatory  Organizations;  Order 
Approving  a  Proposed  Rule  Change 
and  Notice  of  Filing  and  Order 
Granting  Accelerated  Approval  of 
Amendment  Nos.  2  and  3  to  the 
Proposed  Rule  Ctiange  by  the  Chicago 
Board  Options  Exchange,  Inc.  Relating 
to  ttw  Listing  of  Currency  Warrants 
Based  on  the  Rlexlcan  Peso 

June  5, 1995. 

On  January  27, 1995,  the  Chicago 
Board  Options  Exchange,  Inc.  ("CBOE" 
or  "Exchange"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")  1  and  Rule  19l>-4 
thereimder,2  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  a  proposed  rule  change 
to  permit  the  listing  of  foreign  currency 
warrants  based  on  the  value  of  the  U.S. 
dollar  in  relation  to  the  Mexican  peso 
("Peso  Warrants").  Notice  of  the 
proposal  appeared  in  the  Federal 
Register  on  February  8,  1995. »  The 
Exchange  subsequently  filed 
Amendment  No.  1  to  the  proposal  on 
March  6,  1995.  Notice  of  Amendment 
No.  1  to  the  proposal  appeared  in  the 
Federal  Register  on  March  15, 1995.'* 
No  comment  letters  were  received  on 
the  original  proposed  rule  change  or  on 
Amendment  No.  1 .  The  Exchange  then 
filed  Amendment  No.  2  to  the  proposal 
on  May  1, 1995,*  and  Amendment  No. 
3  on  May  24, 1995.»  This  order  approves 
the  CBOE  proposal,  as  amended  by 
Amendment  Nos.  2  and  3. 

Pursuant  to  CBOE  Rule  31.5(E),  the 
Exchange  is  now  proposing  to  list  and 
trade  currency  warrants  based  upon  the 


'15U.S.e78s(b)(l)(1988). 

» 17  CFR  240.19b-4  (1994). 

>  See  Securities  Exchange  Act  Release  No.  35324 
(February  2,  1995),  60  FR  7599. 

*  In  Amendment  No.  1,  the  Exchange  amended 
the  proposal  to  specify  customer  margin  levels  for 
the  proposed  currency  warrants.  See  Securities 
Exchange  Act  Release  No.  35463  (March  9,  1995), 
60  FR  14042. 

'Amendment  No.  2,  as  discussed  herein, 
effectively  supersedes  Amendment  No.  1  by 
specifying  higher  minimum  customer  margin  levels 
than  those  proposed  in  Amendment  No.  1.  See 
Letter  from  Mary  Bender,  Senior  Vice  President, 
Division  of  Regulatory  Services.  CBOE,  to  Sharon 
Lawson,  Assistant  Director,  Office  of  Market 
Supervision  ("OMS"),  Division  of  Market 
Regulation  ("Division"),  Commission,  dated  April 
27, 1995  ("Amendment  No.  2"). 

*In  Amendment  No.  3,  as  discussed  herein,  the 
Exchange:  (1)  Specified  the  standards  the  CBOE 
will  use  to  ensure  continued  adequate  customer 
margin  levels  for  short  positions  in  Peso  Warrants: 
and  (2)  imposed  reporting  requirements  for  certain 
positions  in  Peso  Warrants.  See  Letter  from  Mary 
Bender,  Senior  Vice  President.  Division  of 
Regulatory  Services,  CBOE.  to  Brad  Ritter,  Senior 
Counsel,  OMS,  Division.  Commission,  dated  May 
24, 1995  ("Amendment  No.  3"). 


value  of  the  U.S.  dollar  in  relation  to  the 
Mexican  peso.  Peso  Warrants  will  be 
imsecured  obUgations  of  their  issuers 
and  will  be  cash-settled  in  U.S.  dollars. 
Peso  Warrants  will  be  exercisable  either 
throughout  their  life  [i.e.,  American- 
style)  or  only  immediately  prior  to  their 
expiration  date  (i.e.,  European-style). 
Upon  exercise,  the  holder  of  Peso 
Warrant  structured  as  a  "put"  wiU 
receive  payment  in  U.S.  dollars  to  the 
extent  that  the  value  of  the  Mexican 
peso  in  relation  to  the  U.S.  dollar  has 
declined  below  a  pre-stated  base  level. 
Conversely,  upon  exercise,  holders  of  a 
Peso  Warrant  structiu«d  as  a  "call"  will 
receive  payment  in  U.S.  dollars  to  the 
extent  that  the  value  of  the  Mexican 
peso  in  relation  to  the  U.S.  dollar  has 
increased  above  a  pre-stated  level.  Peso 
Warrants  that  are  "out-of-the-money"  at 
the  time  of  expiration  will  expire 
worthless. 

Any  issue  of  Peso  Warrants  will 
conform  to  the  listing  guidelines  under 
CBOE  Rule  31.5(E)  which  provide  that: 
(1)  The  issuer  will  have  assets  in  excess 
of  $100,000,000  and  otherwise 
substantially  exceed  the  size  and 
earnings  requirements  in  CBOE  Rule 
31.5(A);  (2)  the  term  of  the  warrants  will 
be  from  one  to  five  years  from  the  date 
of  issuance;  and  (3)  the  minimum  public 
distribution  of  such  issues  will  be  one 
million  warrants,  with  a  minimum  of 
400  public  holders,  and  an  aggregate 
market  value  of  at  least  $4  million.^ 

The  CBOE  will  also  require  that  Peso 
Warrants  be  sold  only  to  customers 
whose  accounts  have  been  approved  for 
options  trading  pursuant  to  Exchange 
Rule  9.7.  The  suitability  standards  of 
Exchemge  Rule  9.9  will  apply  to 
recommendations  for  opening 
transactions  in  Peso  Warrants. 
Additionally,  the  standards  of  Rule 
9.10(a),  regarding  discretionary  orders, 
will  also  be  applied  to  Peso  Warrants. 
Moreover,  the  Exchange  will  require 
members  and  member  organizations  to 
report  to  the  CBOE  any  positions  of 
100,000  or  more  Peso  Warrants  on  the 
same  side  of  the  market.* 


'On  September  28, 1994.  the  Exchange  submitted 
lor  Commission  approval,  proposed  rules  governing 
listing  requirements,  and  customer  protection  and 
margin  requirements  for  stock  index  warrants, 
currency  index  warrants,  and  currency  warrants. 
See  Securities  Exchange  Act  Release  No.  35178 
(December  29. 1994).  60  FR  2409  (January  9, 1995) 
(notice  of  File  No  SR-CBOE-94-34)  ("Generic 
Warrant  Listing  Propoeal").  If  ultimately  approved 
by  the  Comfnission,  Peso  Warrants  issued 
subsequent  to  that  approval  will  be  subfect  to  these 
rules.  These  rules,  hiowever,  will  not  change  the 
custSBier  margia  raquireinants  specified  banin.  See 
Amandcnant  No.  2,  tupio  note  5. 

*  See  Amendment  No.  3.  supra  note  6.  In 
connection  vrith  the  Generic  Warrant  Listing 
Proposal,  the  CBOE  intends  to  impose  similar 
raportiBS  laqairenwiUs  far  all  curraitcy  warrants 


For  customer  margin  purposes,  the 
Exchange  will  set  the  customer  margin 
"add-on"  •  percentage  for  Peso  Warrants 
at  18%  for  both  initial  and  maintenance 
margin,  with  a  minimum  add-on  for  out- 
of-the-money  Peso  Warrants  of  15%,"* 
If,  as  a  result  of  the  Exchange's  routine 
monitoring  of  margin  adequacy  (i.e.,  at 
least  quarterly  reviews),  the  CBOE 
determines  that  a  higher  customer 
margin  level  would  be  appropriate,  the 
CBOE  will  take  immediate  steps  to 
implement  the  change.'^  If.  on  the  other 
hand,  the  Exchange  determines  that  a 
lower  margin  percentage  would  be 
appropriate  as  a  result  of  the  Exchange's 
periodic  reviews,  the  Exchange  will  file 
a  proposal  with  the  Commission 
pursuant  to  Section  19(b)  of  the  Act  to 
modify  the  margin  add-on  percentages 
applicable  to  Peso  Warrants.^^  Anytime 
that  the  customer  margin  levels  for  Peso 
Warrants  are  changed,  the  Exchange 
will  promptly  notify  the  Exchange's 
membership  and  the  pubhc. 

Prior  to  tne  commencement  of  trading 
of  Peso  Warrants,  the  Exchange  will 
distribute  a  circular  to  its  membership 
calling  attention  to  certain  compliance 
responsibilities  when  handling 
transactions  in  Peso  Warrants.** 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  the 
requirements  of  Section  6(b)(5)  '*  in  that 


listed  by  the  Exchange.  See  Generic  Warrant  Listing 
Proposal,  aipro  note  7. 

*For  these  purposes,  "add-on"  is  the  percentage 
of  the  cu^ent  market  value  of  the  Mexican  pesos 
underlying  each  Peso  Warrant  that  the  holder  of  a 
"short"  position  must  pay  in  addition  to  the  cumot 
market  value  of  each  Peso  Warrant 

'•See  Amendment  No.  2,  supra  note  5. 

**  Prior  to  increasing  the  customer  margin  levels, 
the  Exchange  should  immediately  contact  the 
Commission  for  a  determination  as  to  whether  a 
rule  filing  pursuant  to  Section  19(b)  of  the  Act  will 
be  required. 

"Specifically,  the  Exchange  will  review,  on  at 
least  a  quarterly  basis,  the  frequently  distributions 
reflecting  the  percentage  price  returns  for  the 
Mexican  peso  in  relation  to  the  U.S.  dollar  for  all 
seven  day  periods  during  the  preceding  two  year 
period.  If  the  current  margin  add-on  is  not  sufficient 
to  cover  at  least  97.5%  of  all  such  seven  day  price 
returns,  the  Exchange  will  take  steps  to  iiuTease  tbe 
margin  level  to  one  that  will  cover  at  least  97.5% 
of  all  such  instances.  See  Amendment  No.  3,  supra 
note  6.  In  no  event  however,  will  the  Exchange 
reduce  tbe  margin  levels  provided  in  Amendment 
No.  2  without  the  prior  approval  of  the 
Commission.  See  Amendment  No.  2.  supra  note  S. 

"  The  circular  should  highlight:  (1)  That  Peso 
Warrants  may  be  sold  only  to  customers  with 
options  approved  accounts:  (2)  the  applicable 
suitability  requirements:  (3)  the  standards  regarding 
discretionary  orders:  (4)  tbe  reporting  requirements 
for  positioos  of  100.000  or  more  Peso  Warrants  on 
the  same  side  of  tbe  market;  and  (5)  the  applicable 
customer  margin  requiremsnts. 

"  15  U.S.C  7ef(bK5)  (1968). 
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it  is  designed  to  protect  investors  and 
the  public  interest.  Fiist,  the 
Commission  believes  that  the  trading  of 
listed  warrants  on  the  Mexican  peso 
should  provide  investors  with  a  hedging 
and  risk  transfer  vehicle  that  will  reflect 
the  overall  movement  of  the  Mexican 
peso  in  relation  to  the  U.S.  dollar.  In 
this  regard.  Peso  Warrants  should 
provide  investors  with  an  efficient  and 
effiective  means  of  managing  risk 
associated  with  the  Mexican  peso. 

Second,  the  Exchange  has  proposed 
Usting  standards  to  provide  for  fair  and 
orderly  markets  in  Peso  Warrants.  Peso 
Warrants  will  conform  to  the  listing 
standards  in  CBOE  Rule  31.5(E).  which 
are  similar  to  the  standards  pursuant  to 
which  currency  warrants  have  been 
listed  by  other  securities  exchanges."  In 
addition,  the  Exchange  will  limit 
transactions  in  Peso  Warrants  to 
customers  with  options  approved 
accounts  and  impose  the  CBOE's 
suitability  standards  and  discretionary 
account  standards  to  transactions  in 
Peso  Warrants.  Moreover,  the 
requirements  established  by  the 
Exchange  for  reporting  positions  in  Peso 
Warrants  on  the  same  side  of  the  market 
will  assist  the  CBOE  in  detecting  and 
deterring  attempts  at  manipulation. 

Third,  the  Exchange  has  proposed 
adequate  customer  margin 
requirements.  The  proposed  add-on 
margin  (/.e.,  18%)  provides  sufficient 
coverage  to  account  for  historical  and 
potential  volatility  in  the  Mexican  peso 
in  relation  to  the  U.S.  dollar.  In 
addition,  the  Exchange  must  conduct 
periodic  reviews  of  the  volatility  in  the 
Mexican  peso  and  must  take  immediate 
steps  to  increase  the  existing  customer 
margin  levels  if  the  Exchange 
determines  that  the  existing  levels  are 
no  longer  adequate.'"  As  a  result,  the 
Commission  believes  that  the  proposed 
customer  margin  levels  and  the  review 
and  maintenance  criteria  for  those 
margin  levels  will  result  in  adequate 
coverage  of  contract  obligations  and  are 
designed  to  reduce  risks  arising  from 
inadequate  margin  levels. 

Finally,  the  Exchange  will  prepare 
and  distribute  to  its  membership  a 


'*  For  exampla.  the  Amarican  Stock  Exchange 
("Amaoc")  currently  liata  currency  warrants  on  the 
(■paneae  y«n  and  tiia  Gannan  mark  pursuant  to 
Section  106  of  the  Amex  Company  Guide.  If  the 
Conuniasion  approves  the  Exchange's  Generic 
Warrant  Listing  Proposal.  Paso  Warrants  listed 
subsequent  to  that  approval  will  be  subject  to  the 
revised  listing  standards.  See  Generic  Warrant 
l.if*'"g  Propoaai.  supra  note  7.  The  Conunisaion 
oolBs  that  to  the  extent  the  customer  tnargin 
raquiiammts  contained  in  the  Generic  Warrant 
Listing  Propoaai  difbt  from  thoae  diacuaaed  barain 
Cor  Paao  Watranu.  the  customer  margin  levels 
specified  above  will  be  applied. 

"  See  mpm  aatm  II. 


circular  describing  each  issue  of  Peso 
Warrants  listed  by  the  CBOE.  calling 
attention  to  certain  compliance 
responsibiUties  when  handling 
transactions  in  Peso  Warrants.^' 

Based  on  the  foregoing,  the 
Commission  believes  that  the  listing  and 
trading  of  Peso  Warrants,  within  the 
framework  described  above,  is 
appropriate  and  consistent  with  the  Act. 

The  Commission  finds  good  cause  for 
approving  Amendment  Nos.  2  and  3  to 
the  proposed  rule  change  prior  to  the 
thirtieth  day  after  the  date  of 
pubhcation  of  notice  of  filing  thereof  in 
the  Federal  Register.  Specifically, 
Amendment  No.  2  reafigns  the  customer 
margin  requirements  to  reflect  more 
acciuately  the  recent  volatility  of  the 
Mexican  f)eso  in  relation  to  the  U.S. 
doUar.  Moreover,  the  Commission  notes 
that  the  original  proposal  and 
Amendment  No.  1  to  the  proposal  were 
published  in  the  Federal  Register  for 
the  full  21-day  comment  period  and  that 
no  comments  were  received  by  the 
Commission  regarding  either  the 
original  proposal  or  the  lower  customer 
margin  levels  proposed  in  Amendment 
No.  1. 

Amendment  No.  3  also  provides  that 
the  CBOE  will  review  the  volatihty  of 
the  Mexican  peso  in  relation  to  the  U.S. 
dollar  on  at  least  a  quarterly  basis  and 
increase  the  applicable  customer  margin 
levels  if  appropriate.  Moreover,  as 
provided  in  Amendment  No.  2,  the 
CBOE  cannot  lower  the  customer 
margin  levels  from  the  18%  and  15% 
levels  provided  above  without 
Commission  approval  pursuant  to 
Section  19(b)  of  the  Act.  As  discussed 
above,  the  Commission  believes  these 
procedtires  will  ensure  that  the 
customer  margin  requirements  for  Peso 
Warrants  are  maintained  at  levels 
adequate  to  cover  present  and  future 
volatility  of  the  Mexican  peso  in 
relation  to  the  U.S.  dollar. 

Amendment  No.  3  also  imposes 
reporting  requirements  for  certain  large 
positions  (i.e..  over  100.000  contracts  on 
the  same  side  of  the  market)  in  Peso 
Warrants.  Because  there  currently  are  no 
position  limits  for  positions  in  Peso 
Warrants,  the  Commission  beUeves  this 
is  a  reasonable  approach  by  the  CBOE 
for  acquiring  information  that  may  be 
helpfiU  in  the  Exchange's  efforts  to 
detect  and  det«-  attempted 
manipulation. 

Based  on  the  above  and  in  order  to 
allow  the  CBOE  to  begin  listing  Peso 
Warrants  without  delay,  the 
Commission  believes  it  is  consistent 
with  Section  6(b)(5)  of  the  Act  to 
approve  Amendment  Nos.  2  and  3  to  the 


CBOE's  proposal  on  an  accelerated 
basis. 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  Amendment  Nos. 
2  and  3.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street.  N.W..  Washington.  D.C.  20549. 
Copies  of  the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street.  N.W.. 
Washington,  D.C.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
CBOE.  All  submissions  should  refer  to 
the  File  No.  SR-CBOE-95-12  and 
should  be  submitted  by  July  3. 1995. 

It  Is  therefore  Ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,"  that  the 
proposed  rule  change  (File  No.  SR- 
CBOE-95-12),  as  amended  by 
Amendment  Nos.  2  and  3,  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'" 

Margaret  H.  McFariand, 
Deputy  Secretary. 

[PR  Doc.  95-14256  Filed  6-9-95;  8:45  am] 
BILUNO  COOE  a010-01-M 


[ReiMM  No.  34-35809;  FH«  No.  SR-NSCC- 
95-06] 

S«if-R«guiatory  Organizations; 
Nationai  SacuritiM  Ciaaring 
Corporation;  Notice  of  Filing  of  a 
Propoead  Ruia  Change  SaaWng  To 
EatabUsh  tha  CoHaterali«anagamant 
Sarvtea 

June  5, 1995. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
May  22. 1995,  the  National  Securities 
aearing  CorporaUon  ("NSCC")  filed 
with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
^t)posed  rule  change  (File  No.  SR- 
NSCC-9S-06)  as  described  ia  Items  I,  Q. 
and  in  below,  which  items  have  been 


"  See  tupn  aota  13. 


'•IS  U.S.C.  7«s(bM2)  (IMS). 
'•17  Cn  2IM.3e-3(aXl2)  (19*4). 
>  IS  USX:.  TtitbNl)  (IMH 
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prepared  primarily  by  NSCC.  On  June  2. 
1995,  NSCC  filed  an  amendment  to  the 
proposed  rule  change  to  clarify  which 
entities  may  be  permitted  to  participate 
in  the  proposed  service.^  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Subctance  of 
the  Proposed  Rule  Change 

Hie  purpose  of  the  proposed  rule 
change  is  to  establish  the  Collateral 
Management  Service  ("CMS")  which 
will  provide  access  to  information 
regarding  participants'  clearing  fund, 
margin,  and  other  similar  requirements 
and  deposits  at  NSCC  and  other 
participating  clearing  entities.  As 
proposed,  participating  clearing  entities 
will  include  clearing  agencies  registered 
pursuant  to  Section  17  A  of  the 
Securities  Exchange  Act  ^  and  clearing 
organizations  affiliated  with  or 
designated  by  contract  markets  trading 
specific  futures  products  under  the 
oversight  of  the  Commodity  Futures 
Trading  Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  die  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
NSCC  included  statements  concerning 
the  piupose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  that  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below..  NSCC 
has  prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements.'* 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  establish  the  CMS.  The 
CMS  will  provide  access  to  information 
regarding  participants'  clearing  fund, 
margin,  and  other  similar  requirements 
and  deposits  at  NSCC  and  other 
Participating  Clearing  Entities  including 
excess  or  deficit  amounts  and 
comprehensive  data  on  underlying 
collateral  ("CMS  data").  NSCC  may 
provide  the  CMS  data  to  participants  of 
NSCC,  to  participating  clearing  entities. 


and.  if  a  participating  clearing  entity 
requests,  to  participants  of  such    ^ 
participating  clearing  entity.  Each' 
participant  that  desires  access  to  the 
CMS  data  will  be  required  to  complete 
a  CMS  participation  appUcation.  A 
participant's  access  to  CMS  data  will  be 
limited  to  the  participant's  own 
information.  Similarly,  a  participating 
clearing  entity's  access  to  CMS  data  will 
be  limited  to  only  the  CMS  data  of 
participants  of  such  entity,  A 
participant  may  request  that  NSCC 
exclude  data  relating  to  such  participant 
fit)m  the  CMS  by  completing  a  request 
to  exclude  data  form. 

Participating  clearing  entities  will  be 
required  to  sign  and  execute  NSCC's 
CMS  agrement.  The  CMS  agreement  sets 
forth  NSCC's  authorization  bom 
participating  clearing  entities  to  collect 
and  provide  information  relating  to 
participants'  clearing  fund  and  margin 
requirements  and  participants'  clearing 
fund  and  margin  deposits  as  contained 
in  the  Securities  Clearing  Group's 
("SCG")  *  data  base  and  the  Chicago 
Board  of  Trade  Clearing  Corporation's 
Pay  Collect  System  ("BTCC  System")." 
The  CMS  agreement  also  authorizes 
NSCC  to  disseminate  additional 
information  provided  by  the 
participating  clearing  entities.  The  CMS 
agreement  also  addresses  such  matters 
as  the  confidentiality  of  CMS  Data, 
additional  parties,  costs,  and  limitation 
of  liability.  At  the  time  of  this  filing, 
The  Depository  Trvist  Company  and  The 
Options  Clearing  Corporation  have 
agreed  in  principle  to  participate  in 
CMS. 

NSCC  believes  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  Section  17A  of  the  Act 
and  the  rules  and  regulations 
thereunder  because  the  rule  proposal 
will  facilitate  cooperation  and 
coordination  with  persons  engaged  in 
the  clearance  and  settiement  of 
securities  transactions. 


'Letter  from  Anthony  H.  Davidson.  Asaociate 
Counsel,  NSCC.  to  Peter  Geraghty,  Division  of 
Market  Regulation,  Commission  (May  26. 1995). 

•  15  U.S.C  78<}-l  (198«). 

*  The  Commission  has  modified  the  text  of  the 
summaries  submitted  by  NSCC. 


'The  SCG  was  established  in  1989  as  a  result  of 
developments  surrounding  the  October  1987  Market 
Break  and  subsequent  studies  on  the  causes  of  the 
Market  Break.  The  stated  purpose  of  the  SCG  is  to 
increase  cooperation  and  coordination  among 
securities  clearing  entities  and  to  facilitate  the 
sharing  of  certain  clearance  and  settlement 
information  regarding  surveillance  and  member  riak 
monitoring.  For  a  further  description  of  the  SCG. 
refer  to  Securities  Exchange  Act  Release  No.  27044 
Quly  25.  1989).  54  FR  30963  [File  Nos.  SR-DTC- 
88-20,  SR-MOC-88-10.  SR-MSTC-88-07.  SR- 
NSCC-88-09.  SR-OCC-89-02,  SR-Philadep-89-01, 
and  SR-SCCP-S9-01I  (order  approving  the 
establishment  of  the  SCG). 

'  The  Chicago  Board  of  Trade,  through  the  Board 
of  Trade  Qearing  Corporation,  established  the 
Shared  Pay /Collect  System  which  disseminates  the 
daily  pay/collects  of  all  futures  clearing  firms 
which  are  affiliated  with  a  participating  futures 
exchanges. 


(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competitioa 

NSCC  does  not  believe  that  the 
proposed  rule  change  will  impact  or 
impose  a  burden  on  competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

No  written  comments  have  been 
solicited  or  received.  NSCC  will  notify 
the  Commission  of  any  written 
comments  received  by  NSCC. 

m.  Date  of  Efifiectiveneaa  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  NSCC  consents,  the 
Commission  will: 

(a)  By  order  approve  such  proposed 
rule  change  or 

(b)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Person  making  written  submission 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street.  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copjring  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street.  N.W.. 
Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  NSCC.  All  submissions  should 
refer  to  the  file  number  SR-NS(X-95- 
06  and  should  be  submitted  by  July  3. 
1995. 

For  the  Commission  by  the  Division  of 
Martlet  Regulation,  pursuant  to  delegated 
authority.' 


'  17  CTR  200.30-3(«X1Z)  (1994). 
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Margarat  H.  McFaiiand, 

Deputy  Secretary. 

[FR  Doc  95-14324  Filed  6-9-95;  8:45  am] 

■LLMS  OOOf  MIO-ai-M 

[TMMM  No.  34-36806:  FN*  No.  SR-8CCP- 
•5-11 

S«lf-R«gulatory  Organizations;  Stock 
Clooring  Corporation  of  PtiilacMphIa; 
itotico  of  Filing  and  Order  Granting 
Accalerated  Approval  of  Propoaod 
Ruia  Changa  Relating  to  One-Day 
Settlement 

June  5, 1995. 

Pursxiant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").'  notice  is  hereby  given  that  on 
April  5, 1995.  the  Stock  Clearing 
Corporation  of  Philadelphia  ("SCCP") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  (File  No.  SR- 
SCCP-95-1)  as  described  in  Items  I  and 
n  below,  which  items  have  been 
prepared  primarily  by  SCCP.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  from  interested 
persons  and  grant  accelerated  approval 
of  the  proposed  rule  change. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substanco  of 
the  Proposed  Rule  Change 

SCCP  is  filing  the  proposed  rule 
change  to  offer  its  participants  the 
ability  to  effiect  one-day  settlements. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
SCCP  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  that  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  SCCP 
has  prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements.^ 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

Under  the  proposed  filing,  SCCP 
proposes  to  offer  one-day  settlement 
capability  to  its  participants  through  an 
interface  with  the  one-day  settlement 
system  offered  by  the  National 
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Securities  Clearing  CorporatiDn 
("NSCC").»  In  the  current  T+5 
settlement  environment,  trades 
compared  or  recorded  after  T+3 
typicaUy  settle  two  days  thereafter  and 
therefore  are  not  included  in  the  normal 
settlement  cycle  on  T+5.  For  example, 
trades  received  on  T+4  presently  settle 
on  T+6.  As  the  industry  converts  to  a 
T+3  settlement  environment,  trades  may 
miss  the  settlement  date  if  the  registered 
clearing  corporations  cannot  effect  one- 
day  settlements.  Without  a  one-day 
settling  capabihty.  trades  compared  and 
recorded  on  T+2  will  not  settle  until 
T+4. 

SCCP  proposes  to  interface  with 
NSCC  to  offer  one-day  settlement  for 
trades  submitted  prior  to  SCCP's  cut-off 
time  on  T+4  in  a  T+5  settlement 
environment  and  submitted  prior  to 
SCCP's  cut-off  time  on  T+2  in  a  T+3 
settlement  environment,  including  over- 
the-counter  trades,  fixed  income 
transaction  system  trades,  and  other 
regional  interface  operator  trades.  SCCP 
will  receive  and  accept  input  from 
participants  up  to  approximately  7:00 
p.m.  in  order  to  interface  with  the 
estabUshed  NSCC  cut-off  time  of  9  p.m. 
Those  trades  received  before  the  7  p.m. 
daily  cut-off  time  on  T+2  and  thereafter 
(i.e.,  trades  received  before  the  daily  cut- 
off time  on  T+3,  T+4,  etc.)  will  settle  on 
the  next  business  day.  Trades  received 
subsequent  to  the  daily  cut-off  time  on 
T+2  and  thereafter  will  continue  to 
settle  two  business  days  later. 

SCCP  believes  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  the  Act,  specifically 
Section  17A  of  the  Act,  and  the  rules 
and  regulations  thereunder  because  the 
rule  proposal  will  facilitate  the  prompt 
and  accurate  clearance  and  settlement  of 
securities  transactions. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

SCCP  does  not  believe  that  the 
proposed  rule  change  will  impact  or 
impose  a  burden  on  competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  have  been 
solicited  or  received.  SCCP  will  notify 
the  Commission  of  any  written 
comments  received. 


m.  Date  of  EffsctiveneaB  of  die 
Propoaed  Role  Change  and  Timing  for 

rjiiwiniiMiinii  ActlOD 

Section  17A(b)(3)CF)  of  the  Act* 
requires  the  rules  of  a  clearing  agency  be 
designed  to  promote  the  prompt  and 
accurate  clearance  and  settlement  of 
securities  transactions.  The  Commission 
believes  that  SCCP's  one-day  settling 
capability  should  help  promote  prompt 
and  accurate  clearing  and  settlement 
because  it  will  increase  the  number  of 
trades  that  are  included  in  the  normal 
settlement  cycle.  Thus,  the  number  of 
failed  trades  and  the  time  required  for 
settlement  should  be  reduced. 

As  of  June  7, 1995,  Rule  15c6-l  will 
require  seciuities  transactions  to  be 
completed  within  a  three-day  settlement 
cycle.'  The  Commission  believes  that 
settlement  of  trades  in  a  shorter  time 
frame  v\rill  reduce  risk  to  the  securities 
market,  including  risk  to  clearing 
corporations  as  a  result  of  member 
failure.  Without  one-day  settling 
capability,  it  is  possible  that  many 
trades  may  fail  to  settle  within  the  new 
three-day  cycle.  Thus,  the  proposal 
advances  the  risk  reduction  goals  of 
Rule  15c6-l. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  the  filing 
because  such  approval  will  permit  SCCP 
to  implement  the  interface  with  NSCC 
and  to  provide  one-day  settling 
capability  prior  to  the  conversion  to  a 
three-day  settlement  cycle. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 


M5U.S.C78«(b)(l)(19«8). 
I  The  CommiMion  hat  modified  the  langusge  in 
these  sectioos. 


>  For  a  complete  detcription  of  NSC£'9  one-day 
settlement  tyttem.  refer  to  Securities  Exchange  Act 
RaleoM  No.  35442  (March  3.  1995).  60  FR  13196. 


*  15  U.S.C  78q-l(bK3KF)  (1988). 

'Securities  Exchange  Act  Release  Nos.  33023 
(October  6, 1993).  58  FR  52891  (adoption  of  Rule 
15c6-l)  and  34952  (November  9.  1994).  59  FR 
59137  (change  of  effective  date  of  Rule  15c6-l  from 
June  1, 1995  to  June  7. 1995). 
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Room.  450  Fifth  Street.  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  SCCP.  All  submissions  should 
refer  to  the  file  number  SR-SCCP-95-01 
and  should  be  submitted  by  July  3, 
1995. 

tt  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act."  that  the 
proposed  rule  change  (File  No.  SR- 
SCCP-95-01)  be  and  hereby  is 
approved. 

For  the  Commission  by  the  Division  of 
Maiket  Regulation,  pursuant  to  delegated 
authority.' 

Maivaral  H.  McFarUadl. 
Deputy  Secretary. 

(FR  Doc.  95-14322  Filed  6-«-e5: 8:45  am) 
MuaM  ceoc  ssit-ei-M 


[Wilmi  No.  IC-21118:  812-63661 


Notice  of  AppNcallon 


Inc.; 


June  6. 1995. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  for 

Exemption  Under  the  Investment 

Company  Act  of  1940  (the  "1940  ACT"). 

APPUCMtT:  AMBAC  Capital 
Management,  Inc. 
RELEVANT  1940  ACT  SECHONS:  Order 
requested  imder  section  6(c)  of  the  1940 
Act  for  an  exemption  from  the 
provisions  of  paragraphs  (a)(1),  (b)(2)(i) 
and  (b)(3)(i)  of  rule  3a-5  under  the  1940 
Act. 

SUMMARY  OF  APPUCAT10N:  Applicant 
seeks  relief  from  certain  provisions  of 
rule  3a-5  to  enable  it  and  other  future 
wholly-owned  finance  subsidiaries  of 
AMBAC.  Inc.  ("AMBAC")  to  rely  on  the 
exemption  from  all  provisions  of  the 
1940  Act  afforded  by  the  rule  while 
engaging  in  certain  lending  and 
investing  activities  not  included  within 
the  express  terms  of  the  rule. 
FKJNQ  DATES:  The  application  was  filed 
on  October  17, 1994,  and  amended  and 
restated  on  June  2. 1995. 
HEARINQ  OR  NOTIFICATKM  OF  HEARMQ:  An 
order  granting  the  appUcation  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  Applicant  with  a 
copy  of  the  request,  {>ersonally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
June  30, 1995,  and  should  be 
accompanied  by  proof  of  service  on 


•15  U.S.C  7«s<bK2)  (19SS). 

'  17  CFR  2a».30-3(a)(12)  (1994). 


Applicant,  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 

AOONESSES:  Secretary.  SEC,  450  Fifth 
Street,  N.W.,  Washington,  D.C.  20549; 
Applicant.  10  GlenviUe  Street. 
Gre«iwich.  Ccranecticut  06831. 

FOR  FURTHER  airoMMTION  CONTACT! 
H.R.  Hallock,  Jr.,  Special  Counsel,  at 
(202)  942-0564  or  C.  David  Messman, 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investnaent  Management, 
Office  of  Investment  Ccmipany 
Regulation). 

SUPPLEMENTARY  WfOWMATlON;  The 
following  is  a  simunary  o(  the 
application.  The  complete  appUcation 
may  be  obtained  fra-  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicant's  RqHvaentatieaa 

1.  Applicant  is  a  Delaware 
corporation  and  wholly-owned 
subsidiary  of  AMBAC  Capital 
Corporation,  a  Delaware 
corporati(Mi,which  in  turn  is  a  wholly- 
owned  subsidiary  of  AMBAC.  AMBAC 
is  a  holding  company  primarily  engaged 
through  another  wholly-owned 
subsidiary,  AMBAC  Indemnity 
Corporation  ("A^BAC  Indemnity"),  in 
the  financial  guarantee  insurance 
business.  AMBAC's  shares  are  publicly 
traded  on  the  New  Yoik  Stock 
Exchange. 

2.  AMBAC  Indemnity  is  a  licensed 
insurance  company  in  all  50  states,  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico  and 
Guam  that  primarily  insures  newly 
issued  municipal  bonds.  AMBAC 
Indemnity  has  been  assigned  triple-A 
claims-paying  ability  ratings,  the  highest 
ratings  of  Moody's  Investors  Service, 
toe.  ("Moody's"),  Standard  &  Poor's 
Corporation  ("S&P")  and  Fitch  tovestors 
Service,  toe.  AMBAC  depends  primarily 
on  dividends  from  AMBAC  todemnity 
to  pay  dividends  on  its  capital  stock,  to 
pay  principal  and  mterest  on  its 
indebtedness,  and  to  pay  its  operattog 
expenses. 

3.  Applicant  was  organized  to  issue 
and  sell  municipal  investment  contracts 
and  similar  mvestment  agreements 
(together,  the  "MICs").  Applicant 
presently  sells  the  MICs  on  a  private 
placement  basis  prioaariiy  to  ^ate  cm' 
local  government  entities  er  ayincieg 
and  trustees  for  bead  iaeues  of  such 
entities  or  agencies  (cottectivaly,  the 
"MIC  Haiders  "),  for  the  invesyeent  of 


proceeds  from  municipal  bond 
offerings. 

4.  The  MICs  are  debt  securities  with 
an  agreed-upon  rate  of  return  that  may 
be  collateralized  by  U.S.  Treasury  or 
other  high  quality  securities.  Municipal 
bond  iasuera  find  MICs  attractive 
because  their  bonds  are  often  issued  to 
finance  projects  for  which  they  have  no 
immediate  need  for  the  entire  proceeds 
of  the  issue.  A  MIC  Holder  may  also 
purchase  a  MIC  from  the  Applicant  as 

a  means  of  mvesting  d^t  service 
reserve  an  similar  funds  held  by  the 
MIC  Holder.  The  KfiCs  provide  the 
municipal  bond  issuer  with  a 
guaranteed  yield  that  is  advantageous 
relative  to  the  mterest  rate  on  the  bonds 
and  can  be  structured  to  provide  draw- 
downs as  needed. 

5.  Because  ofrestrictions  on  their 
permitted  to  vestments,  some 
municipalities  have  requested  that 
Applicant  enter  toto  MICs  styled  as 
repurchase  agreements  (each,  a  "Repo"). 
which  would  provide  such 
mimicipahties  witb  the  economic 
equivalent  of  entering  mto  a 
collateralized  MIC  AppUcant  considers 
entering  toto  such  Repos  to  be 
equivalent  to  issuing  a  MIC  to  the  form 
of  a  collateralized  tovestment  contract 
and  will  treat  the  proceeds  generated 
thereby  the  same  as  any  other  proceeds 
raised  to  a  debt  issuance  (hereinafter, 
any  reference  to  "MIC"  shall  toclude 
such  Repos). 

6.  The  proceeds  of  MIC  sales  will  be 
on-lent  by  Applicant  to  AMBAC  and/or 
its  direct  and  todirect  subsidiaries  (the 
"Recipients")  for  use  to  financing  their 
respective  operations.  It  is  anticipated 
that  substantially  all  of  the  proceiads 
from  the  MICs  will  be  loaned  by 
AppUcant  to  the  Recipients 
contemporaneously  with  the  issuance  of 
the  related  MIC,  but  to  no  event  will 
less  than  85  percent  of  such  proceeds  be 
loaned  later  than  six  months  after 
AppUcant's  receipt  of  such  proceeds.  It 
is  dso  anticipated  that  substantiaUy  all 
loans  to  Recipients  will  be  collateralized 
by  the  Recipients  themselves. 

7.  Pursuant  to  an  tosurance  and 
todemnity  Agreement  with  AMBAC 
todemnity  (the  "Agreement"), 
AppUcant's  obligations  under  each  MK) 
issued  by  it  are  fully  insured  by  AMBAC 
todemnity.  The  insurance  poUcy  (each, 
an  "todemnity  PoUcy")  provide*  that  to 
the  event  of  default  by  AppUcant  on  the 
payment  of  prtocipal  or  interest  on  the 
MIC,  AMBAC  to(i«ninity  will  make  the 
.scheduled  payment,  to  addition,  the 
MIC  Holder  may  institute  legal 
proceedtogs  directly  against  AMBAC 
todemnity  to  enforce  such  paym^t 
witibout  first  proceeding  against 
Appticast.  The  Agreement  requires 
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Applicant  to  reimburse  AMBAC 
Indemnity  for  any  payments  made  by 
AMBAC  indemnity  under  the  Indemnity 
Policies. 

8.  In  order  to  secure  its  performance 
under  the  Agreement,  Applicant 
generally  will  rehypothecate  all 
collateral  received  in  respect  of  loans  of 
proceeds  to  Recipients  to  The  Bank  of 
New  York  as  trustee  (together  with  any 
successor  trustee,  the  "Trustee")  for  the 
benefit  of  AMBAC  Indemnity  under  a 
Master  Trust  Agreement.  With  respect  to 
MICs  in  the  form  of  collateralized 
investment  contracts  or  Repos,  however, 
the  collateral  pledged  to  secure  the 
related  loan  of  proceeds  will  be 
rehypothecated  to  the  MIC  Holder  rather 
than  to  the  Trustee. 

9.  Applicant  may  come  Mrithin  the 
definition  of  an  investment  company 
under  section  3(a)  of  the  1940  Act  to  the 
extent  that  its  loans  to  AMBAC  and  the 
other  Recipients  may  be  considered  as 
investing  or  reinvesting  in  debt 
securities  of  AMBAC  and  the  other 
Recipients.  Applicant  presently  is 
relying  on  the  exception  from  the  1940 
Act  provided  by  section  3(c)(1).  It  will 
be  unable  to  continue  to  do  so,  however, 
at  such  time  as  the  100  owner  limit 
contained  therein  is  exceeded  or  if 
Applicant  were  to  make  a  public 
offering  of  its  securities. 

Applicant's  Legal  Analysis 

1.  Generally,  rule  3a-5  grants  an 
exemption  from  all  provisions  of  the 
1940  Act,  subject  to  certain  conditions, 
to  any  finance  subsidiary  (as  defined  in 
the  rule)  of  an  eligible  parent  company 
so  as  to  permit  the  finance  subsidiary  to 
offer  debt  securities  or  non-voting 
preferred  stock  in  the  United  States. 
Rule  3a-5  also  permits  a  finance 
subsidiary  to  loan  the  proceeds  of  its 
securities  offerings  to  eligible 
companies  controlled  by  the  parent 
company. 

2.  Applicant's  proposed  activities  will 
not  meet  the  requirement  of  paragraph 
(a)(1)  of  rule  3a-5  that  any  debt 
securities  of  the  finance  company  issued 
to  Of  held  by  the  public  be 
unconditionally  guaranteed  by  the 
parent  company.  In  Applicant's  case,  all 
MICs  will  receive  a  guarantee  in  the 
form  of  an  unconditional  insurance 
policy  to  be  issued  by  AMBAC 
Indemnity,  unless  the  parent  compuiy 
guaruitee  required  by  rule  3a-5  is 
delivwed  instead. 

3.  Applicant  submits  that  its  planned 
operations  raise  two  further  issues 
imder  rule  3a-5.  First,  p^-agraph 
(bK2Ki)  of  rule  3a-5  defines  an  eligible 
parent  conpuiy  as  a  company  that, 
among  other  things,  is  not  an 
investment  company  under  sectiaa  3(a] 


or  that  is  excepted  or  exempted  by  order 
from  the  definition  of  investment 
company  by  section  3(b)  or  by  the  rules 
and  regulations  under  section  3(a). 
Applicant  states  that  there  may  be  some 
imcertainty  over  AMBAC's  status  under 
section  3(a)(3)  of  the  1940  Act 
Consequently,  to  the  extent  that 
AMBAC  must  rely  on  a  section  3(c)(6) 
exception  as  an  insiuance  holding 
company,  AMBAC  would  not  qualify  as 
an  eugible  parent  under  rule  3a-5. 
Second,  paragraph  (b)(3)(i)  of  rule  38-5 
defines  a  "company  controlled  by  the 
parent  company"  as  a  company  that, 
among  other  things,  is  not  an 
investment  company  under  section  3(a) 
or  that  is  excepted  or  exempted  by  order 
from  the  definition  of  investment 
company  by  section  3(b)  or  by  the  rules 
and  regulations  imder  section  3(a). 
AMBAC  engages  in  certain  activities 
(including  certain  investment  activities) 
through  wholly-owned  subsidiaries  that 
have  no  outstanding  seciuities  other 
than  those  owned  directly  or  indirectly 
by  AMBAC.  Such  subsidiaries  would  be 
eligible  for  exemption  under  rule  3a-3 
under  the  1940  Act,  except  that  a 
section  3(c)(6)  exempt  entity  is  not  an 
eligible  parent  of  a  rule  3a-3  exempt 
company.  In  addition,  the  Applicant 
might  choose  in  the  future  to  lend  the 
proceeds  of  its  MIC  offerings  to  AMBAC 
Indemnity,  which  is  a  section  3(c)(3) 
exempt  insurance  company. 
Accordingly,  Applicant  requests 
exemptive  relief  from  rule  3a-5(b)(3)(i) 
to  permit  it  to  lend  the  proceeds  of  its 
debt  offerings  to  subsidiaries  of  AMBAC 
that  would  be  exempt  by  virtue  of  rule 
3a-3,  but  for  AMBAC's  status  as  their 
parent  company,  and  to  AMBAC 
Indemnity. 

4.  Section  6(c)  of  the  1940  Act 
provides,  as  here  relevant,  that  the  SEC, 
by  cnder  upon  apphcation,  may 
conditionally  or  imconditionally 
exempt  any  person  or  persons  from  any 
provision  of  the  1940  Act  or  any  rule 
thereunder,  if  such  exemption  is 
necessary  and  appropriate  in  the  public 
interest  and  consistent  with  the 
protection  of  investors  and  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  1940  Act.  Applicant 
submits  that  the  exemptive  relief 
requested  meets  those  standards. 

5.  Applicant  submits  that  the 
Indemnity  Policy  issued  by  AMBAC 
Inderaaity  covmng  the  MICs  serves  the 
imderlying  objectives  of  the  rule  3a-5 
guarantee  since  the  MIC  Holders  will  be 
provided  with  benefits  substantially 
simile  to  those  provided  by  the 
guarantee  requirement  of  nile  3a-5. 
There  will  at  all  times  be  an 
uninterrupted  payment  of  funds  to  the 
MIC  Holders.  KfiC  Holders  will  also 


benefit  from  safsguards  that  are  not 
present  in  the  guarantee  of  a  non- 
regulated  parent  company,  since 
AMBAC  Indemnity  is  subject  to  a 
comprehensive  scheme  of  regulation 
and  supervision  under  the  insurance 
laws  of  Wisconsin,  its  state  of 
incorporation,  as  well  as  the  insurance 
laws  and  regulations  of  other 
jurisdictions  in  which  it  does  business. 

6.  Applicant  further  asserts  that  the 
receipt  of  an  insiuance  policy  from 
AMBAC  Indemnity  in  lieu  of  an 
AMBAC  guarantee  increases  the 
likelihood  that  the  MIC  Holders  will  be 
paid  in  full.  This  is  because  AMBAC's 
equity  interest  in  AMBAC  Indemnity  is 
in  excess  of  99%  of  its  assets,  so  that 
AMBAC's  only  significant  source  of 
funds  with  which  to  make  payments  is 
dividends  on  its  AMBAC  Indemnity 
stock.  Furthermore,  AMBAC 
Indemnity's  triple-A  rated  claims  paying 
ability  has  been  assigned  higher  ratings 
than  AMBAC's  double-A  rated  senior 
debt  by  Moody's  and  S&P,  reflecting  an 
assessment  by  such  rating  agencies  of 
the  increased  likelihood  of  payment  in 
the  case  of  AMBAC  Indemnity.  Based 
on  the  foregoing,  Applicant  requests 
exemptive  relief  from  rule  3a-5(a)(l)  to 
permit  AMBAC  Indemnity  to  issue 
insurance  policies  in  lieu  of  the  parent 
guarantees  otherwise  required. 

7.  Applicant  s  parent  AMBAC  may  be 
considered  a  section  3(c)(6)  exempt 
company,  as  noted  above,  because  it  is 
primarily  engaged  in  a  section  3(c)(3) 
business  (insurance]  through  AMBAC 
Indemnity.  Applicant  contends  that  the 
types  of  businesses  enumerated  in 
section  3(c)(3)  do  not  present  the 
potential  for  investment  company  type 
activities  with  which  the  SEC  was 
concerned  when  it  limited  the 
definition  of  parent  company  (such  as 
AMBAC)  and  controlled  company  (such 
as  AMBAC  Indemnity)  under  rule  3a-5. 
Similarly,  where  AMBAC  engages  in 
certain  activities  through  wholly-owned 
sxibsidiaries  that  would  qualify  for 
exemption  under  rule  3a-3,  except  for 
the  fact  that  a  section  3(c)(6)  entity  is 
not  an  eligible  parent  of  a  rule  3a-3 
company.  Applicant  contends  that  there 
is  no  reason  to  impose  the  requirements 
of  the  1940  Act  on  such  subsidiaries. 
Accordingly,  Applicant  believes  it  is 
appropriate  to  grant  relief  from 
paragraphs  (b)(2)(i)  and  (bH3)(i)  of  rule 
3a-5  to  enable  Applicant  to  lend  the 
proceeds  of  its  offerings  to  its  parent 
(XMnpany,  AMBAC,  and  to  the  other 
Recipients. 

8.  Applicant  believes  that  neither  its 
structure  nor  its  mode  of  operations 
resembles  that  of  an  investment 
company.  Applicuit  asserts,  therefore, 
that  it  is  not  the  type  of  company 
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Congress  intended  to  regulate  under  the 
1940  Act.  and  that  under  the 
circumstances,  AMBAC's  status  as  a 
section  3(c)(6)  excepted  company 
should  not  prevent  the  SEC's  grant  of 
requested  relief. 

9.  Applicant  and  any  other  futiue 
wholly-owned  subsidiary  of  AMBAC 
relying  on  any  order  granting  the 
application  will  comply  with  the 
provisions  of  rule  3a-5  except  to  the 
limited  extent  for  which  relief  is  sought 
in  the  application.  AMBAC  believes  that 
any  such  future  subsidiaries  would  be 
formed  in  response  to  business  or 
market  concerns,  such  as  business 
differentiation  between  products  or  to 
more  specifically  manage  the  risks  of 
different  MiC  categories. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Mai-garet  H.  McFarland. 

Deputy  Secretary. 

(PR  Doc.  95-14326  Filed  6-9-95;  8:45  am] 

BtUMQ  CODC  W10-01-M 


[File  No.  1-6951] 

Inssuer  Delisting;  Notice  of  Application 
To  Withdraw  From  Listing  and 
Registration;  (CMI  Corporation,  Voting 
Class  A  Common  Stock,  $0.10  Par 
Value) 

]une  6, 1995. 

CMI  Corporation  ("Company")  has 
filed  an  application  with  the  Securities 
and  Exchange  Commission 
("Commission"),  pursuant  to  Section 
12(d)  of  the  Seciuities  Exchange  Act  of 
1934  ("Act")  and  Rule  12d2-2(d) 
promulgated  thereunder,  to  withdraw 
the  above  specified  security  ("Security") 
from  listing  and  registration  on  the 
American  Stock  Exchange,  Inc. 
("Amex"). 

The  reasons  alleged  in  the  application 
for  withdrawing  the  Securify  from 
listing  and  registration  include  the 
following: 

According  to  the  Company,  in 
addition  to  being  listed  on  the  Amex, 
the  Security  is  listed  on  the  New  York 
Stock  Exchange,  Inc.  ("NYSE").  The 
Securify  commenced  trading  on  the 
NYSE  at  the  opening  of  business  on  May 
24, 1995,  and  concurrently  therewith 
the  Security  was  suspended  from 
trading  on  the  Amex. 

In  making  the  decision  to  withdraw 
the  Security  from  listing  on  the  Amex, 
the  Company  considered  the  direct  and 
indirect  costs  and  expenses  attendant  oh 
maintaining  the  dual  Usting  of  the 
Security  on  the  NYSE  and  on  the  Amex. 
The  Company  does  not  see  any 
particular  advantage  in  the  dual  trading 


of  the  Security  and  believes  that  dual 
listing  would  fragment  the  market  for 
the  Securify. 

Any  interested  person  may,  on  or 
before  June  27, 1995  submit  by  letter  to 
the  Secretary  of  the  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW.,  Washington.  DC  20549,  facts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  Amex  and  what  terms,  if 
any,  should  be  imposed  by  the 
Commission  for  the  protection  of 
investors.  The  Commission,  based  on 
the  information  submitted  to  it,  will 
issue  an  order  granting  the  application 
after  the  date  mentioned  above,  uinless 
the  Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Katz, 

Secretary. 

(FR  Doa  95-14320  Filed  6-9-95;  8:45  am] 
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pnvMtment  Company  Rel.  No.  21116;  812- 
9428] 

Equitex,  Inc.;  Notice  of  Application 

]une  6, 1995. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  under  the 
Investment  Company  Act  of  1940  (the 
"Act"). 

APPLICANT:  Equitex,  Inc. 
RELEVANT  ACT  SECTION:  Section 
61(a)(3)(B). 

SUMMARY  OF  APPUCATION:  Applicant 
seeks  an  order  authorizing  applicant  to 
issue  stock  options  pursuant  to 
applicant's  Amended  1993  Stock  Option 
Plan  for  Non-Employee  Directors  (the 
"Directors'  Plan"). 

FIUNG  DATES:  The  application  was  filed 
on  December  14, 1994  and  amended  on 
April  24, 1995. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on  July 
3, 1995,  and  should  be  accompanied  by 
proof  of  service  on  applicant,  in  the 
form  of  an  affidavit  or,  for  lawyers,  a 
certificate  of  service.  Hearing  requests 
should  state  the  nature  of  the  writer's 
iil(erest,  the  reason  for  the  request,  and 
the  issues  contested.  Persons  who  wish 


to  be  notified  of  the  date  of  a  hearing 

may  request  notification  by  writing  to 

the  SEC's  Secretary. 

ADDRESSES:  Secretary,  SEC,  450  Fifth 

Street,  N.W.,  Washington,  D.C.  20549. 

Applicant,  7315  East  Peakview  Avenue. 

Englewood.  Colorado  80111. 

FOR  FURTHER  INFORMATION  CONTACT. 

Mariaime  H.  Khawly,  Staff  Attorney,  at 

(202)  942-0562,  or  C.  David  Messman, 

Branch  Chief,  at  (202)  942-0564 

(Division  of  Investment  Management. 

Office  of  Investment  Company 

Regulation). 

SUPPLEMENTARY  INFORMATION:  The 

followong  is  a  simimary  of  the 

application.  The  complete  application 

may  be  obtained  for  a  fee  at  the  SEC's 

Public  Reference  Branch. 

APPLICANT'S  REPRE8ENTATKMS 

1.  Applicant  is  a  business 
development  company  ("BDC")  within 
the  meaning  of  section  2(a)(48)  of  the 
Act.^  Applicant  seeks  an  order  pursuant 
to  section  61(a)(3)(B)  of  the  Act 
authorizing  it  to:  (a)  Grant  options  to 
purchase  100,000  shares  of  applicant's 
common  stock  to  each  current  non- 
employee  director  of  applicant  on  the 
date  the  Commission  issues  the  order 
requested  hereby  (the  "Order  Date"); 
and  (b)  grant  options  to  purchase 
100,000  shares  of  applicant's  common 
stock  to  each  new  non-employee 
director  of  applicant  who  may  be 
elected  or  appointed  to  appUcant's 
Board  of  Directors  (the  "Board") 
subsequent  to  the  Order  Date. 

2.  The  Directors'  Plan  provides  for 
non-discretionary  grants  of  stock 
options  to  non-employee  directors  of 
applicant  to  acquire,  in  the  aggregate,  up 
to  500,000  shares  of  applicant's 
common  stock.  The  Directors'  Plan  was 
adopted  by  the  Board  on  April  1, 1993 
(the  "Effective  Date")  and  approved  by 
applicant's  shareholders  on  December 
28,  1993  for  a  ten  year  term 
commencing  on  the  Effective  Date.  On 
April  20, 1995,  the  Board  cancelled  all 
options  conditionally  granted  luider  the 
EKrector's  Plan,  none  of  which  were 
exercisable  or  had  been  exercised,  and 
adopted  amendments  to  the  Directoro' 
Plan  (the  "Directors'  Plan 
Amendments").  The  Directors'  Plan 
Amendments  revised  the  Directors'  Plan 
to  provide  that  options  shall 
automatically  be  granted  not  on  the 


>  Section  2(a)(48)  defines  a  BDC  to  be  any  cloaed- 
end  investment  cximp>any  that  operates  for  the 
purpose  of  mailing  investments  in  securities 
described  in  sections  S5(a)(l)  through  S5(aH3)  and 
makes  available  significant  managerial  assistance 
with  respect  to  the  issuers  of  such  securities.  Such 
issuers  are  small,  nascent  companies  whose 
securities  typically  are  illiquid.  Certain  of  the 
regulatory  restrictions  of  the  Act  are  relaxed  for 
BDCs. 
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EActive  Date  but  rather  on  the  Order 
Dete.2 

3.  Applicant's  primary  investment 
objective  is  to  achieve  long-term  capital 
appreciation  through  investing  in  new 
and  developing  companies  and  in 
companies  which  are  experiencing 
financial  difficulties.  Applicant  does  not 
have  an  external  "investment  adviser" 
within  the  meaning  of  the  Act. 
Applicant's  investment  decisions  are 
made  by  its  officers  and  directors. 
Applicant  typically  provides  a 
substantial  commitment  of  capital  to  its 
investee  companies  and  makes  available 
to  them  significant  managerial 
assistance. 

4.  Each  non-employee  director  of 
applicant  receives  $1,500  for  each  Board 
meeting  attended  and  reimbursement 
for  expenses  incurred  in  attending 
Board  meetings.  The  non-employee 
directors  do  not  receive  any  additional 
compensation  for  serving  on  applicant's 
audit  or  compensation  committees.  The 
non-employee  directors  do  not  receive 
compensation  from  applicant  for 
providing  managerial  assistance  to 
investees  of  applicant.  Non-employee 
directors,  may,  however,  receive 
nominal  compensation  from  investee 
companies  for  serving  on  their  boards  of 
directors. 

5.  Each  non-employee  director  of 
apphcant.  on  the  Order  Date,  will 
receive  options  to  acquire  100,000 
shares  of  applicant's  common  stock. 
Each  person  who  becomes  a  non- 
employee  director  of  applicant  after  the 
Order  Date  automatically  will  receive 
options  to  acquire  100,000  shares  of 
applicant's  common  stock  ninety  days 
after  the  non-employee  becomes  a 
director.  Currently,  there  are  two  non- 
employee  directors  who  will  be  eligible 
to  receive  options  under  the  Directors' 
Plan  on  the  Order  Date. 

6.  As  of  April  20, 1995.  the  aggregate 
amoimt  of  applicant's  voting  secvirities 
that  would  result  from  the  exercise  of  all 
options  issues  or  issuable  under  the 
Directors'  Plan  and  applicant's  existing 
employee  stock  option  plan  would  be 
1,289,786  shares,  or  approximately 
19.99%  of  the  6,448,930  shares  of 
appUcant's  conmion  stock  outstanding. 
Applicant  has  no  warrants,  options,  or 
rights  outstanding  other  than  those 
granted  to  its  directors,  officers,  and 


»  Section  61(a)(3)(B)  requires  that  the  proposal  to 
issue  stock  options  to  non-employee  directors  of  a 
BDC,  pursuant  to  an  executive  compensation  plan, 
be  authorized  by  SEC  order  before  any  such  options 
are  issued.  Since  the  optioiu  initially  were  issued 
without  the  required  SEC  order,  applicant  cancelled 
the  outstanding  options  and  proposes  to  reissue 
them,  in  accordance  with  section  61(a)(3)(B).  upon 
receiving  the  order  requested  hereby. 


employees  as  part  of  its  employee  stock 
option  plan. 

7.  Options  granted  under  the 
Directors'  Plan  will  expire  within  ten 
years  from  the  date  of  grant.  Fifty 
percent  of  the  options  granted  will  vest 
and  become  exercisable  six  months 
following  the  date  of  grant,  with  the 
remaining  fifty  percent  of  the  options 
exercisable  ratably  on  a  monthly  basis 
over  the  following  eighteen  months.  The 
exercise  price  of  options  granted  imder 
the  Directors'  Plan  will  be  the  current 
market  value  of  applicant's  common 
stock  on  the  date  the  option  is  granted. 

8.  If  a  non-employee  director  ceases  to 
be  a  director  or  is  removed  as  a  director 
of  applicant  for  cause,  all  options 
granted  to  that  director  will  terminate 
on  the  date  of  his  removal  as  a  director. 
If  a  non-employee  director  dies  while  in 
office,  all  options  granted  to  such 
director  may  be  exercised  by  such 
person's  estate  at  any  time  within  one 
year  after  the  director's  death,  but  not 
later  than  the  expiration  of  the  original 
term  of  the  option.  If  a  non-employee 
director  ceases  to  be  a  director  of 
applicant  for  any  reason  other  than 
cause  or  death,  all  options  granted  to 
such  director  will  terminate  three 
months  after  the  date  the  director  ceases 
to  be  a  director. 

Applicant's  Legal  Analysis 

1.  Section  63(3)  of  the  Act  permits  a 
BDC  to  sell  its  common  stock  at  a  price 
below  current  net  asset  value  upon  the 
exercise  of  any  option  issued  in 
accordance  with  section  61(a)(3)  of  the 
Act 

2.  Section  61(a)(3)(B)  of  the  Act 
provides,  in  pertinent  part,  that  a  BDC 
may  issue  to  its  non-employee  directors 
options  to  purchase  its  voting  securities 
pursuant  to  an  executive  compensation 
plan,  provided  that:  (a)  the  options 
expire  by  their  terms  within  ten  years; 
fb)  the  exercise  price  of  the  options  is 
not  less  than  the  current  market  value 
of  the  underlying  securities  at  the  date 
of  issuance;  (c)  the  proposal  to  issue 
such  options  is  approved  by  the 
company's  shareholders,  and  is 
authorized  by  order  of  the  Commission 
upon  application;  (d)  the  options  are  not 
transferable  except  for  the  dispositions 
by  gift,  will  or  intestacy;  (e)  no 
investment  adviser  of  Uie  company 
receives  any  compensation  described  in 
section  205(1)  of  the  Investment 
Advisers  Act  of  1940,  except  to  the 
extent  permitted  by  clause  (A)  or  (B)  of 
that  section;  and  (f)  the  company  does 
not  have  a  profit-sharing  plan  as 
described  in  section  57(n)  of  the  Act. 

3.  In  addition,  section  61(a)(3)(B) 
provides  that  the  amount  of  the 
company's  voting  securities  that  would 


result  from  the  exercise  of  all 
outstanding  warrants,  options,  and 
rights  at  the  time  of  issuance  may  not 
exceed  25%  of  the  company's 
outstanding  voting  securities  except  that 
if  the  amount  of  voting  securities  that 
would  result  from  the  exercise  of  all 
outstanding  warrants,  options,  and 
rights  issued  to  such  company's 
directors,  officers,  and  employees 
pursuant  taan  executive  compensation 
plan  would  exceed  fifteen  percent  of  the 
company's  outstanding  voting 
securities,  then  the  total  amoimt  of 
voting  securities  that  would  result  from 
the  exercise  of  all  outstanding  warrants, 
options,  and  rights  at  the  time  of 
issuance  shall  not  exceed  twenty 
.  percent  of  the  outstanding  voting 
securities  of  such  company. 

4.  Applicant  asserts  that  the  Directors' 
Plan  and  the  stock  options  to  be  granted 
automatically  to  applicant's  non- 
employee  directors,  and  the  stock 
options  to  be  granted  automatically  to 
each  new  non-employee  director  of 
applicant  who  joins  applicant's  Board 
subsequent  to  the  Order  Date,  pursuant 
to  such  plan  would  meet  all  applicable 
requirements  of  the  Act:  (a)  The  options 
will  expire  by  their  terms  within  ten 
years;  (b)  the  exercise  price  of  the 
options  will  not  be  less  than  the  current 
market  value  of  the  underlying 
securities  at  the  date  of  the  issuance  of 
the  options;  (c)  the  proposal  to  issue  the 
options  has  been  authorized  by 
applicant's  shareholders;  (d)  the  options 
will  not  be  transferable  except  for 
disposition  by  gift,  will,  or  intestacy;  (e) 
applicant  does  not  have  an  investment 
adviser;  and  (f)  applicant  does  not  have 
a  profit-sharing  plan  described  in 
section  57(n).  In  addition,  the  total 
amount  of  voting  securities  that  would 
result  from  the  exercise  of  all 
outstanding  warrants,  options,  and 
rights  at  the  time  of  issuance  will  not 
exceed  20%  of  the  outstanding  voting 
securities  of  applicant. 

5.  Applicant  asserts  that  in  order  to 
attract  and  retain  qualified  persoimel,  it 
must  provide  non-employee  directors 
with  incentives  in  the  form  of  an 
executive  compensation  program. 
Applicant  believes  that  the  skill  and 
experience  of  its  management  and 
directors  are  critical  to  its  success. 
Applicant  asserts  that  it  directors  are 
actively  involved  in  the  oversight  of 
appUcant's  affairs,  and  that  it  rehes 
extensively  on  the  judgment  and 
experience  of  the  dirertors.  In  addition, 
applicant  represents  that  one  or  more  of 
its  officers  and  directors  often  are 
elected  to  the  boards  of  directors  of  its 
portfolio  companies. 

6.  Applicant  submits  that  the  terms  of, 
the  Directors'  Plan  and  the  stock  options 


to  be  granted  automatically  to 
applicant's  non-employee  directors  are 
fair  and  reasonable  and  do  not  involve 
any  overreaching  of  applicant  or  its 
shareholders.  The  total  number  of 
shares  for  which  options  would  be 
granted  imder  the  Directors'  Plan  would 
depend  on  whether  there  are  changes  in 
applicant's  Board.  If  the  two  non- 
employee  directors  currently  serving  on 
applicant's  Board  exercised  all  of  the 
options  proposed  to  be  granted  to  them. 
200,000  shares,  or  approximately.  3.1% 
of  appUcant's  outstanding  common 
sto(^.  will  be  issued  under  the 
Directors'  Plan.  If  all  options  available 
for  grant  under  the  Directors'  Plan  are 
granted  and  exercised,  500,000  shares, 
or  approximately  7.8%  of  appUcant's 
common  stock  will  be  issued.  Given 
these  relatively  smaU  amounts  of  stock. 
appUcant  submits  that  the  exercise  of 
the  options  will  not  have  a  substantial 
dilutive  effect  on  the  net  asset  value  of 
the  common  stock  of  appUcant. 

7.  AppUcant  asserts  that  because  50% 
of  the  stock  options  granted  to  a  non- 
employee  director  would  vest  six 
months  foUowing  the  date  of  grant,  and 
the  remaining  50%  would  vest  ratably 
on  a  monthly  basis  over  the  next 
eighteen  months,  the  plan  would 
provide  non-employee  directors  with 
incentives  to  remain  with  appUcant.  In 
addition,  applicant  contends  that 
because  the  options  granted  pursuant  to 
the  plan  have  no  value  unless  the  price 
of  appUcant's  common  stock  exceeds 
their  exercise  price,  the  options  provide 
significant  incentives  for  non-employee 
directors  to  devote  their  best  efforts  to 
the  success  of  appUcant's  business.  The 
options  also  provide  a  means  for 
appUcant's  thereby  helping  to  ensure  a 
closer  identification  of  their  interests 
with  those  of  applicant  and  its 
shareholders.  AppUcant  contends  that 
incentives  in  the  form  of  stock  options 
enable  it  to  maintain  continuity  in  its 
board  membership  and  to  attract  and 
retain  as  directors  the  highly 
experienced,  successful,  and  dedicated 
business  and  professional  people  that 
are  critical  to  its  success  as  a  BDC  and 
to  the  success  of  its  investee  companies. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margarat  H.  McFarland, 
Deputy  Secretary. 

(FR  Doc.  95-14327  Filed  6-9-95;  8:45  am] 
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[FleNo.1-106«7] 

Issuer  Delisting;  Notlcs  of  Application 
To  Withdraw  From  Listing  and 
Registration;  Ontemational  Murex 
Technologies  Corporation,  Common 
Stock,  No  Par  Value) 

)une  6,  1995. 

International  Murex  Technologies 
Corporation  ("Company")  has  filed  an 
appUcation  with  the  Securities  and 
Exchange  Commission  ("Commission"), 
pursuant  to  section  12(d)  of  the 
Securities  Exchange  Act  of  1934  ("Act") 
and  Rule  12d2-2(d)  promulgated 
thereunder,  to  withdraw  the  above 
specified  security  ("Security")  from 
Usting  and  registration  on  the  American 
Stock  Exchange,  Inc.  ("Amex"). 

The  reasons  aUeged  in  the  appUcation 
for  withdrawing  the  Security  from 
Usting  and  registration  include  the 
following: 

According  to  the  Company,  its  Board 
of  Directors  ("Board")  approved 
resolutions  on  May  4. 1995  to  withdraw 
the  Company's  Security  fit)m  Usting  on 
the  Amex  and,  instead,  list  such 
Security  on  the  National  Association  of 
Securities  Dealers  Automated 
Quotations  National  Market  System 
("Nasdaq/NMS").  The  decision  of  the 
Board  followed  a  lengthy  study  of  the 
matter  and  was  based  upon  the  belief 
that  Usting  the  Security  on  the  Nasdaq/ 
NMS  wiU  be  more  beneficial  to  the 
Company's  shareholders  than  the 
present  Usting  on  the  Amex  because  the 
Company  beUeves: 

(1)  the  Nasdaq/NMS  system  of 
competing  market  makers  will  result  in 
increased  visibiUty  and  sponsorship  for 
the  Security  than  is  presently  the  case 
with  the  single  speciaUst  on  the  Amex; 

(2)  the  Nasdaq/NMS  system  will  offer 
the  Company's  shareholders  more 
Uquidity  than  is  presently  available  on 
the  Amex  and  less  volatility  in  quoted 
prices  per  share  when  trading  volume  f^ 
sUght; 

(3)  the  Nasdaq/NMS  system  will  offer 
the  opportunity  for  the  Company  to 
secure  its  own  group  of  market  makers 
and  expand  the  capital  base  available 
for  trading  in  the  common  stock;  and 

(4)  the  firms  making  a  market  in  the 
Security  on  the  Nasdaq/NMS  system 
will  also  be  inclined  to  issue  research 
reports  concerning  the  Company, 
thereby  increasing  the  number  of  firms 
providing  institutional  research  and 
advisory  reports. 

Any  interested  person  may,  on  or 
before  June  27, 1995  submit  by  letter  to 
the  Secretary  of  the  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
N.W.,  Washington,  D.C.  20549,  facts 
bearing  upon  whether  the  appUcation 


has  been  made  in  accordance  with  the 
rules  of  the  exchanges  and  what  terms. 
if  any,  should  be  imposed  by  the 
Commission  for  the  protection  of 
investors.  The  Commission,  based  on 
the  information  submitted  to  it,  wiU 
issue  an  order  granting  the  appUcation 
after  the  date  mentioned  above,  unless 
the  Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Jonathan  G.  Katz, 
Secretary. 
[FR  Doc.  95-14321  Filed  6-9-95:  8:45  am] 
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[File  No.  1-2207] 

Issuer  Delisting;  Notice  of  Application 
To  Withdraw  From  Listing  and 
Registration;  (Triarc  Companies,  Inc. 
Class  A  Common  Stocli,  $.10  Par 
Value) 

June  6, 1995. 

Triarc  Companies,  Inc.  ("Company") 
has  filed  an  application  with  the 
Securities  and  Exchange  Commission 
("Commission"),  pursuant  to  Section 
12(d)  of  the  Securities  Exchange  Act  of 
1934  ("Act")  and  Rule  12d2-2(d) 
promulgated  thereunder,  to  withdraw 
the  above  specified  security  ("Security") 
from  Usting  and  registration  on  the 
Pacific  Stock  Exchange  Incorporated 
("PSE"). 

The  reasons  aUeged  in  the  appUcation 
for  withdrawing  the  Security  from 
Usting  and  re^stration  include  the 
following: 

According  to  the  Company,  the 
Security  is  currently  Usted  on  both  the 
New  York  Stock  Exchange  ("NYSE") 
and  the  PSE.  The  Company  beUeves  the 
added  cost  of  maintaining  both  Ustings 
outweighs  any  incremental  benefit  the 
Company  receives.  Accordingly,  the 
Company  desires  to  terminate  its  Usting 
on  the  PSE  while  maintaining  its  Usting 
on  the  NYSE. 

Any  interested  person  may,  on  or 
before  June  27, 1995,  submit  by  letter  to 
the  Secretary  of  the  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW.,  Washington,  DC  20549,  facts 
bearing  upon  whether  the  appUcation 
has  been  made  in  accordance  with  the 
rules  of  the  exchanges  and  what  terms, 
if  any,  should  be  imposed  by  the 
Commission  for  the  protection  of 
investors.  The  Commission,  based  on 
the  information  submitted  to  it,  will 
issue  an  order  granting  the  appUcation 
after  the  date  mentioned  above,  unless 
the  Commission  determines  to  order  a 
hearing  on  the  matter. 
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For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Jonathan  G.  Katz, 
Secretary. 

(FR  Doc.  95-14257  Filed  6-9-95;  8:45  am) 
BHJJNQ  COW  a»io-n-M 


SMALL  BUSINESS  ADMINISTRATION 

Washington,  D.C.  District  Advisory 
Council  Meeting;  Public  Meeting 

The  U.S.  Small  Business 
Administration  Washington,  DC  District 
Advisory  Council  will  hold  a  public 
meeting  on  Wednesday,  Jxme  28, 1995 
from  9  a.m.  to  5  p.m.  to  be  held  in  the 
Executive  Conference  Room  at  Bell 
Atlantic,  1710  H  Street,  N.W.,  11th 
Floor,  Washington,  D.C.  to  discuss 
matters  as  may  be  presented  by 
members,  staff  of  the  U.S.  Small 
Business  Administration,  or  others 
present. 

For  further  information,  write  or  call 
Ms.  Anita  L.  Irving,  U.S.  Small  Business 
Administration,  1110  Vermont  Avenue 
N.W.,  Suite  900,  Washington,  D.C. 
20036,  (202)  606-4000.  Ext.  275. 

Dated:  June  6, 1995. 
Dorothy  A.  Overai, 
Director,  Office  ofAcflrisory  Council. 
IFR  Doc.  95-14285  Filed  6-9-95;  8:45  am] 
atLUNQ  COOE  802S-01-M 
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This  section  of  ttie  FEDERAL  REGISTER 
contains  notices  of  meetings  put)iished  under 
ttie  "Government  in  the  Sunshine  Art"  (Pub. 
L  94-409)  5  U.S.C.  552b(e)(3). 


FARM  CREDTT  AOMINISTRAHON 

Fann  Credit  Administration  Board; 
Special  Meeting 

SUMMARY:  Notice  is  hereby  given, 
pursuant  to  the  Government  in  the 
Sunshine  Act  (5  U.S.C.  552b(e)(3)),  of 
the  special  meeting  of  the  Farm  Credit 
Administration  Board  (Board). 
DATE  AND  TME:  The  special  meeting  of 
the  Board  will  be  held  at  the  offices  of 
the  farm  Credit  Administration  in 
McLean.  Virginia,  on  June  15, 1995. 
from  10  a.m.  until  such  time  as  the 
Board  concludes  its  business. 
.  FOR  FURTHER  INFORMATION  CONTACT: 
Floyd  Fithian,  Secretary  to  the  Farm 
Credit  Administration  Board.  (703)  883- 
4025,  TDD  (703)  883-4444. 
ADDRESSES:  Farm  Credit 
Administration.  1501  Farm  Credit  Drive. 
McLean.  Virginia  22102-5090. 
SUPPLEMENTARY  INFORMATION:  Parts  of 
this  meeting  of  the  Board  will  be  open 
to  the  pubUc  (limited  space  available), 
and  p^ts  of  this  meeting  will  be  closed 
to  the  public.  In  order  to  increase  the 
accessibility  to  Board  meetings,  persons 
requiring  assistance  should  make 
arrangements  in  advance.  The  matters  to 
be  considered  at  the  meeting  are: 

Open  Session 

A.  Approval  of  Minutes 

B.  Reports 

— PCSBA  Quarterly  Report 

C.  New  Business 
1.  Regulations 

— Loans  in  Areas  Having  Special  Flood 
Hazards  (12  CFR  part  614|  (Joint  Final) 

—Capital  Adequacy  (12  CFR  parts  615, 618, 
and  620]  (Proposed) 

—Related  Services  [12  CFR  parts  611,  618, 
and  620]  (Final) 

'Cloaed  Sevion 

A.  New  Business 

— Enforcement  Action 

Dated:  June  7, 1995. 
Floyd  Fithian, 
Secretary,  Farm  Credit  Administration  Board. 

'Session  Closed — Exempt  pursuant  to  5 
U.S.C  552b(c)(8)  and  (9) 

[FR  Doc.  9&-14414  Filed  6-8-95;  11:06  am] 

BIUJNQ  COOE  tTOS-OI-P 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
ai  2:02  p.m.  on  Wednesday.  Jime  7, 
1995,  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
met  in  closed  session  to  consider  the 
following: 

Reports  of  the  Office  of  Inspector  General. 
Matters  relating  to  the  Corporation's 
corporate  and  supervisory  activities. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Vice 
Chairman  Andrew  C.  Hove,  Jr.. 
seconded  by  Ms.  Judith  A.  Walter, 
acting  in  the  place  and  stead  of  Director 
Eugene  A.  Ludwig  (Comptroller  of  the 
Currency),  concuired  in  by  Director 
Jonathan  L.  Fiechter  (Acting  Director. 
Office  of  Thrift  Supervision)  and 
Chairman  Ricki  Heifer,  that  Corporation 
business  required  its  consideration  of 
the  matters  on  less  than  seven  days' 
notice  to  the  public;  that  no  earlier 
notice  of  the  meeting  was  practicable; 
that  the  public  interest  did  not  require 
consideration  of  the  matters  in  a 
meeting  open  to  public  observation;  and 
that  the  matters  could  be  considered  in 
a  closed  meeting  by  authority  of 
subsections  {c)(2),  (c)(4),  (c)(6),  (c)(8), 
(c)(9)(A)(ii),  (c)(9)(B).  and  (c)(10)  of  the 
"Government  in  the  Simshine  Act"  (5 
U.S.C.  552b  (c)(2).  (c)(4).  (c)(6).  (c)(8). 
(c)(9)(A)(ii).  (c)(9)(B).  and  (c)(10)). 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
550-17th  Street,  NW.,  Washington,  DC. 

Dated:  June  7, 1995. 
Federal  Deposit  Insurance  Corporation. 
Patd  C  Fox, 

Acting  Deputy  Executive  Secretary. 
(FR  Doc.  95-14415  Filed  6-8-95;  11:07  am] 

BKIMO  COOE  •714-01-M 

UNITED  STATES  INTERNATIONAL  TRADE 
COMMISSION 

TME  AND  DATE:  June  26,  1995  at  9:30 

a.m. 

PLACE:  Room  101.  500  E  Street  S.W.. 

Washington.  DC  20436. 

STATUS:  Open  to  the  public. 

MATTERS  TO  BE  CONSIDERED: 

1.  Agenda  for  future  meeting. 

2.  Minutes. 

3.  Ratification  List 


4.  Inv.  Nos.  701-TA-365-366  and  731- 
TA-734-735  (Preliminary)  (Certain  PasU 
from  Italy  and  Turkey) — briefing  and  vote. 

5.  Outstanding  action  jackets:  none. 

In  accordance  with  Conmiission 
policy,  subject  matter  listed  above,  not 
disposed  of  at  the  scheduled  meeting, 
may  be  carried  over  to  the  agenda  of  the 
following  meeting. 

Issued:  June  8, 1995. 
Donna  R.  Koefanke, 

Secretary. 

(FR  Doc  95-14417  Filed  6-8-95;  11:08  am] 

BIUJNQCOOE  7020-02-M 


NATIONAL  COUNCIL  ON  DISABILITY 
Quarterly  Meeting 

SUMMARY:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  the 
forthcoming  quarterly  meeting  of  NCD. 
Notice  of  this  meeting  is  required  under 
Section  522b(eJ(l)  of  the  Government  in 
the  Sunshine  Act,  (P.L.  94-409). 
DATES:  July  24-26.  1995,  9:00  a.m.  to 
5:00  p.m. 

LOCATION:  Radisson  Barcelo  Hotel 
Washington.  2121  P  Street.  ^4W., 
Washington,  DC,  (202)  293-3100. 
FOR  INFORMATION  CONTACT:  Mark  S. 
Quigley,  Public  Affairs  Specialist,  NCD 
1331  F  Street,  NW.,  Suite  1050, 
Washington,  DC  20004-1107, 
Telephone:  (202)  272-2004.  (202)  272- 
2074  (TT). 

AGENCY  MISSION:  NCD  is  an  independent 
federal  agency  led  by  15  members 
appointed  by  the  President  of  the 
United  States  and  confirmed  by  the  U.S. 
Senate.  The  overall  purpose  of  NCD  is 
to  promote  policies,  programs,  practices, 
and  procedures  that  guarantee  equal 
opportimity  for  all  people  with 
disabilities,  regardless  of  the  nature  of 
severity  of  the  disability;  and  to 
empower  people  with  di^bilities  to 
achieve  economic  self-sufficiency, 
independent  living,  and  inclusion  and 
integration  into  all  aspects  of  society. 
ACCOMMODATIONS:  Those  needing 
interpreters  or  other  accommodations 
should  notify  NCD  by  July  21, 1995. 
ENVIRONMENTAL  ILLNESS:  People  vtrith 
environmental  illness  must  reduce  their 
exposure  to  volatile  chemical 
substances  in  order  to  attend  this 
meeting.  In  order  to  reduce  such 
exposure,  we  ask  that  you  not  wear 
perfumes  or  scents  at  the  meeting.  We 
also  ask  that  you  smoke  only  designated 
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areas  and  the  privacy  of  your  room. 
Smoking  is  prohibited  in  the  meeting 
room  and  surrounding  area. 
OPEN  MEETINQ:  This  quarterly  meeting  of 
NCD  shall  be  open  to  the  public. 
AQENOA:  The  proposed  agenda  includes: 

Report  from  the  Chairperson  and  the 

Executive  Director 
Committee  Meetings  and  Committee  Reports 
ADA  Town  Meeting  Tour  Update 
ADA  Fifth  Anniversary 
ADA  Report 

National  Disability  Summit 
Unfinished  Business 
New  Business 
Announcements 
Adjournment 

Records  shall  be'  kept  of  all  NCD 
proceedings  and  shall  be  available  after 
the  meeting  for  public  inspection  at 
NCD. 

Signed  in  Washington,  DC,  on  June  5, 
1995. 

Speed  Davis, 
Acting  Executive  Dinctor. 
IFR  Doc  95-14400  Filed  6-6-95;  10:15  am) 
BILUNGCOCe  «a20-BS-M 


Corrections 
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This  section  of  ttie  FEDERAL  REGISTER 
contains  editorial  con-ections  of  prevkxjsiy 
pubfehed  Presidential,  Rule,  Proposed  Rute, 
and  Notice  documents.  These  conections  are 
prepared  by  ttie  Office  of  the  Federal 
Register.  Agency  prepared  correctiora  are 
issued  as  signed  documents  and  appear  in 
ttie  appropriate  document  categories 
elsewhere  in  the  issue. 


DEPARTMENT  OF  AQMCULTUflE 

Animal  and  Plant  HaaHh  Inapaclton 
Service 

[Docket  No.  SS-OSt-l] 

international  Sanitary  and 
Pfiytosanilary  Standard-Setting 

Activitiea 

Correction 

In  notice  doounent  95-1 3241 
beginning  on  page  28387  in  the  issue  of 
Wednesday,  May  31, 1995,  make  the 
following  corrections: 

1.  On  page  28388,  in  the  first  column, 
in  the  sixth  line,  "customers"  should 
read  "consiuners". 

2.  On  the  same  page,  in  the  third 
column,  in  paragraph  6.,  the  Date  of 
Meeting  should  read  "February  19-23, 
1996". 

3.  On  page  28389,  in  the  first  column, 
in  paragraph  8.,  in  the  General  Purpose, 
in  the  second  line,  "director"  should 
read  "direction". 

iHJJNQCOOE  IMft-ei-O 


DEPARTMENT  OF  COMMERCE 

National  Ocaainc  and  Atmoepheric 
Administration 

50  CFR  Part  625 

(Docket  No.  950206038-6038-01;  IJ). 
061606E] 

Summer  Flounder  Flaitery; 
Ad)uetments  to  1995  State  Quotas 

Correction 

In  rtile  document  95-12935  beginning 
on  page  27906  in  the  issue  of  Friday, 
May  26, 1995,  make  the  following 
corrections: 

Ob  page  27907,  in  the  table,  in  the 
seventh  column,  the  third  entry  should 
read  "446,448";  and  inj^&jixth 
column,  in  the  foiuth  Ene,  "6,446" 
should  be  removed. 

MLUNaCOOE  1SOS-t1-0 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Releeae  No.  34-36744;  FHe  Ne.  8R-CBOE- 
9S-2S] 

Self-Regulatory  Organizations;  Notice 
of  FHing  and  Immediate  Effectiveness 
of  f>roposed  Rule  Change  by  the 
Chicago  Board  Options  Exchange, 
incorporated,  Relating  to  the 
Examination  Specifications  for  the 
General  Securities  Ftegistefed 
Representative  (Series  7)  Examination 

Correction 

In  notice  document  95-12983 
beginning  on  page  28005  in  the  issue  of 


Friday,  May  26.  1995,  make  the 
following  corrections: 

1.  On  page  28006,  in  the  third 
column,  the  signature  should  read 
"Jmuthan  G.  Ketz". 

2.  On  the  same  page,  in  the  same 
column,  in  the  FR  Doc.  line,  the  file  date 
should  read^"5-25-95". 

MLLMO  000C1SW-t1-0 


SECURITIES  AND  EXCHANGE 


No.  34-36746;  FHe  No.  Sft-CSOE- 


•6-27] 


Seif-Regulalery  Organizations;  Notice 
of  FHing  and  Immediate  Effectiveness 
of  Proposed  Rule  Cliange  toy  tfie 
Chicago  Beard  Optione  Exchange, 
Incorporated,  Relating  to  the 
Examination  Speciflcatione  for  the 
General  Securities  Sales  Supervisor 
(Series  8)  Examination 

Correction 

In  notice  document  95-12982 
beginning  on  page  28006  in  the  issue  of 
Friday,  May  26,  1995,  make  the 
following  correction: 

On  page  28007,  in  the  third  column, 
the  FR  Doc.  line  was  omitted  and 
should  appear  after  the  signature  as 
follows: 
(FR  Doc.  95-12982  Filed  5-25-95;  8:45  am) 

MLUNQ  cooE  aaia-ai-M 
MLLMQ  coK  int-ai-e 


Monday 
June  12,  1995 


Part  II 


Environmental 
Protection  Agency 

40  CFR  Parts  117,  302,  and  355 
Reportable  Quantity  Adjustments;  Final 
Rule 
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ENVIRONMENTAL  PROTECTION 
AQENCY 

40  CFR  Paris  117, 302.  and  355 
(8W  H-FRL-6214-9]  "^ 

Rm2060-nAD33 

Raportabl*  Quantity  Adjustmants 

agency:  U.S.  Environmental  Protection 

Agency  (EPA). 

Acnow;  Final  rule. 

SUMMARY:  The  U.S.  Environmental 
Protection  Agency  (EPA)  today  is  taking 
final  action  on  changes  proposed  on 
October  22,  1993  to  reportable 
quantities  (RQs)  for  hazardous 
substances  under  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act.  The 
person  in  charge  of  a  facility  or  vessel 
from  which  a  hazardous  substance  is 
released  in  excess  of  its  RQs  must  notify 
appropriate  authorities,  who  can  then 
evaluate  whether  a  response  is  needed. 
This  rule  revises  the  table  of  hazardous 
substances  to  add  47  individual  Clean 
Air  Act  hazardous  air  pollutants;  adjust 
their  statutory  one-poimd  RQs;  add  five 
other  Clean  Air  Act  hazardous  air 
pollutants  that  are  categories  of 
substances  and  assign  no  RQ  to  the 
categories;  and  adjust  RQs  for  11 
Resource  Conservation  and  Recovery 
Act  hazardous  wastes.  EPA  also  is 
making  conforming  changes  to  the  Clean 
Water  Act  table  of  hazardous  substances 
and  the  Emergency  Planning  and 
Community  Wght-to-Know  Act  tables  of 
extremely  hazardous  substances. 
EPA  thoroughly  evaluated  the 
intrinsic  properties  of  these  substances 
to  determine  appropriate  levels  for  the 
adjusted  RQs;  thus,  this  rule  reflects  a 
sound,  scientific  approach.  The  RQ 
adjustments  are  consistent  with  the 
Agency's  common  sense  goals  in  that 
the  rule  will  minimize  net  reporting  and 
recordkeeping  burdens.  The  rule  results 
in  an  estimated  net  cost  savings  to 
industry  and  government  of 
approximately  $500,000  annually. 
EFFECTIVE  DATE:  July  12, 1995. 

ADDRESSES: 

Docket:  Copies  of  materials  relevant  to 
this  rulemaking  are  contained  in  the 
U.S.  Environmental  Protection  Agency 
CERCLA  Docket  Office,  Crystal  Gateway 
#1. 12th  Floor,  1235  Jefferson  Davis 
Highway,  Arlington,  VA  22202  (Docket 
Number  102  RQ-CAAj.  The  docket  is 
available  for  inspection  between  the 
hours  of  9  a.m.  and  4  p.m.,  Monday 
through  Friday,  excluding  Federal 
holidays.  Appointments  to  review  the 
docket  can  be  made  by  calling  703/603- 
8917.  The  public  may  copy  a  maximum 


of  266  pages  from  any  regulatory  docket 
at  no  cost.  If  the  number  of  pages  copied 
exceeds  266,  however,  an  administrative 
fee  of  $25  and  a  charge  of  $0.15  per  page 
for  each  page  after  {>age  266  will  be 
incurred.  The  docket  will  mail  copies  of 
materials  to  requestors  who  are  outside 
the  Washington.  DC  metropolitan  area. 

Release  Notification:  The  toll-free 
telephone  number  of  the  National 
Response  Center  is  800/424-8802;  in  the 
Washington,  DC  metropolitan  area,  the 
number  is  202/267-2675.  The  facsimile 
number  for  the  National  Response 
Center  is  202/267-2165  and  the  telex 
nxmiber  is  892427. 

FOR  FURTHER  INFORMATIOH  CONTACT:  The 
RCRA/UST,  Superfund,  and  EPCRA 
Hotline  at  800/424-9346  (in  the 
Washington,  DC  metropolitan  area, 
contact  703/412-9810).  The 
Telecommunications  Device  for  the  Deaf 
(TDD)  Hotline  number  is  800/553-7672 
(in  the  Washington,  DC  metropolitan 
area,  contact  703/486-3323):  or  Ms. 
Gerain  H.  Perry,  Response  Standards 
and  Criteria  Branch,  Emergency 
Response  Division  (5202G),  U.S. 
Environmental  Protection  Agency,  401 
M  Street  SW..  Washington,  DC  20460.  or 
at  703/603-8760. 
SUPPLEMENTARY  INFORMATION:  The 
contents  of  today's  preamble  are  listed 
in  the  following  outline: 

I.  Intrtxiuction 

A.  Statutory  Authority 

B.  Background  of  this  Rulemaking 
C  Reportable  Quantity  Adjustment 

Methodology 
D.  Summary  of  Changes  from  the  I>roposed 
Rule 
n.  Response  to  Comments 

A.  Support  for  Proposed  RQ  Adjustments 

1.  Methylene  Diphenyl  Diisocyanate 

2.  Ethylene  Glycol 

B.  Opposition  to  Proposed  RQ  Adjustments 
andyor  Data 

1.  Xylenes 

a.  Aquatic  Toxicity 

b.  Application  of  BHP 

2.  Dimethylformamide 

3.  Titaniimi  Tetrachloride 

4.  Other  Individual  CAA  Hazardous  Air 
Pollutants 

a.  Biphenyl        '.. 

b.  1,3-Butadiene 
cCresols 

d.  Diethanolamine 

e.  Ethylene  Glycol 

5.  K088 

6.  F037  and  F038 

C  Reporting  Requirements  for  CAA  Broad 
Generic  Categories 

1.  Options  for  Assigning  RQs 

2.  Definition  and  Scope  of  the  Categories 

3.  Other  Issues 

D.  Delisting  Petition  for  Caprolactam 
m.  Changes  to  List  of  Hazardous  Substances 

and  Their  RQs 
rv.  Changes  to  40  CFR  Parts  355  and  117 
V.  Regulatory  Analyses 

A.  Executive  Order  12866 


B.  Regulatory  Flexibility  Act 
C  Paperwork  Reduction  Act 
D.  Unfunded  Mandates 

I.  Introduction 

A.  Statutory  Authority 

The  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980  (CERCLA)  (Pub.  L.  96-510), 
42  U.S.C.  9601  et  seq.,  as  amended, 
established  broad  Federal  authority  to 
respond  to  releases  or  threats  of  releases 
of  hazardous  substances  from  vessels 
and  facilities.  The  term  "hazardous 
substance"  is  defined  in  section  101(14) 
of  CERCLA  chiefly  by  reference  to 
various  Federal  enviroiunental  statutes. 
For  example,  the  term  includes  "any 
hazardous  air  pollutant  listed  imder 
section  112  of  the  Clean  Air  Act '  (CAA), 
and  "any  hazardous  waste  having  the 
characteristics  identified  under  or  listed 
pursuant  to  section  3001  of  the  Solid 
Waste  Disposal  Act  •  *  *  ,"  also  known 
as  the  Resource  Conservation  and 
Recovery  Act  (RCRA).  Under  CERCLA 
section  102(a),  any  substance  that,  when 
released  into  the  environment,  may 
present  substantial  danger  to  public 
health  or  welfare  or  the  environment 
may  be  designated  as  a  CERCLA 
hazardous  substance. 

Section  102(b)  of  CERCLA  establishes 
RQs  for  releases  of  CERCLA  hazardous 
substances  at  one  pound,  unless  a 
substance  has  a  different  RQ  established 
under  section  311(b)(4)  of  the  Clean 
Water  Act  (CWA).  Section  102(a)  of 
CERCLA  authorizes  EPA  to  adjust  these 
RQs  by  regulation. 

The  person  in  charge  of  a  vessel  or 
facility  bom  which  a  CERCLA 
hazardous  substance  has  been  released 
in  a  quantity  that  equals  or  exceeds  its 
RQ  must,  under  CERCLA  section  103(a), 
immediately  notify  the  National 
Response  Center  (see  40  CFR  302.6). 
The  owner  or  operator  of  a  facility  &x)m 
which  an  RQ  or  more  of  a  CERCLA 
hazardous  substance  has  been  released 
must  immediately  notify  State  and  local 
response  authorities,  as  required  by 
section  304  of  the  Emergency  Planning 
and  Community  Right-to-Know  Act  of 
1986  (EPCRA)  (Pub.  L.  99-499),  42 
U.S.C.  11001  et  seq.  (see  40  CFR 
355.40). 

B.  Background  of  This  Rulemaking 

The  CERCLA  list  is  being  changed  in 
today's  final  rule  because:  (1) 
Amendments  to  the  CAA,  signed  into 
law  on  November  15, 1990  (Pub.  L.  101- 
549).  incorporated  additional  substances 
into  the  CERCLA  list;  and  (2)  RCRA 
listing  rules  and  the  rule  revising  the 
RCRA  toxicity  characteristics  also 
incorporated  substances  into  the 
CERCLA  list. 


Under  section  112  of  the  CAA.  as 
amended,  190  specific  substances  or 
broad  generic  categories  of  substances 
are  listed  as  hazardous  air  pollutants;  52 
of  these  (47  individual  substances  and 
five  broad  generic  categories  of 
substances)  did  not  previously  appear 
individually  on  the  list  of  CERCLA 
hazardous  substances  at  40  CFR  302.4. 
The  substances  not  previously  listed 
became  hazardous  substances  pursuant 
to  CERCLA  section  101(14)  upon 
enactment  of  the  1990  CAA 
Amendments  and  were  assigned  a  one- 
pound  statutory  RQ  under  QIRCLA 
section  102(b). 

In  an  October  22, 1993  Notice  of 
Proposed  Rulemaking  (NPRM)  (58  FR 
54836),  EPA  proposed  to  add  the  47 
hazardous  air  pollutants  to  the 
regulatory  list  of  CERCLA  hazardous 
substances  at  40  CFR  302.4,  and  adjust 
their  RQs.  For  the  five  CAA  hazardous 
air  pollutants  that  are  broad  generic 
categories,  EPA  requested  public 
comment  on  five  options  for  reporting 
that  could  potentially  apply. ' 

The  October  22. 1993  NPRM  also 
proposed  to  adjust  the  RQs  for  certain 
hazardous  wastes  listed  under  RCRA.  In 
today's  final  rule,  the  Agency  is 
adjusting  the  RQs  for  four  hazardous 
wastes  (F025,  K088,  K090,  and  K091) 
included  in  the  October  22,  1993  NPRM 
from  their  statutory  one-pound  levels. 
As  proposed  in  the  October  22, 1993 
NPRM.  EPA  is  readjusting  the  RQs  for 
five  additional  RCRA  wastes  (F004, 
D023,  D024.  D025,  and  D026)  that 
already  have  been  designated  as 
hazardous  and  assigned  adjusted  RQs. 
RQ  adjustments  for  the  two  remaining 
RCRA  wastes  that  are  included  in  this 
final  rule,  F037  and  F038,  were 
proposed  prior  to  the  October  22, 1993 
NPRM.  On  March  27, 1991,  EPA 
evaluated  F037  and  F038  imder  the  RQ 
adjustment  methodology  and  proposed 
one-pound  adjusted  RQs  for  these 
wastes  (56  FR  12826);  the  Agency  is 
promulgating  the  one-pound  RQfi  for 
F037  and  F038  in  this  final  rule. 

C.  Reportable  Quantity  Adjustment 
Methodology 

In  today's  rule,  EPA  is  promulgating 
adjusted  RQs  for  the  individual 
hazardous  air  pollutants  based  upon 
specific  scientific  and  technical  criteria 
that  relate  to  the  possibility  of  harm 
from  the  release  of  a  CERCLA  hazardous 
substance  in  certain  amounts.^  EPA's 
methodology  for  adjusting  the  RQs  of 
individual  hazardous  8ut«tances  begins 


with  an  evaluation  of  the  intrinsic 
physical,  chemical,  and  toxicological 
properties  of  each  hazardous  substance. 
The  intrinsic  properties  examined— 
called  "primary  criteria" — are  aquatic 
toxicity,  mammalian  toxicity  (oral, 
dermal,  and  inhalation),  ignitability, 
reactivity,  chronic  toxicity,  and 
potential  carcinogenicity .' 

Generally,  for  each  intrinsic  property, 
EPA  ranks  hazardous  substances  on  a 
scale,  associating  a  specific  range  of 
values  on  each  scale  with  an  RQ  value 
of  1, 10, 100, 1,000.  or  5,000  pounds. 
The  data  for  each  hazardous  substance 
are  evaluated  using  various  primary 
criteria;  each  hazardous  substance  may 
receive  several  tentative  RQ  values 
based  on  its  particular  intrinsic 
properties.  Tlie  lowest  of  the  tentative 
RQs  becomes  the  "primary  criteria  RQ" 
for  that  substance. 

After  the  primary  criteria  RQs  are 
assigned,  substances  are  further 
evaluated  for  their  susceptibility  to 
certain  degradative  processes,  which  are 
used  as  secondary  adjustment  criteria. 

These  natural  degradative  processes 
are  biodegradation,  hydrolysis,  and 
photolysis  (BHP).*  If  a  hazardous 
substance,  when  released  into  the 
environment,  degrades  relatively 
rapidly  to  a  less  hazardous  form  by  one 
or  more  of  the  BHP  processes,  its  RQ  (as 
determined  by  the  primary  RQ 
adjustment  criteria),  is  generally  raised 
one  level.'  Conversely,  if  a  hazardous 
substance  degrades  to  a  more  hazardous 
product  after  its  release,  the  original 
substance  is  assigned  an  RQ  equal  to  the 
RQ  for  the  more  hazardous  substance, 
which  may  be  one  or  more  levels  lower 
than  the  RQ  for  the  original  substance. 

EPA  indicated  in  an  August  30,  1989 
proposed  rule  (54  FR  35988)  that 
substances  could  be  further  evaluated 
by  applying  the  methodology  for 
developing  threshold  planning 
quantities  (TPQs)  punuant  to  EPCRA 


•  For  a  list  of  tbeM  options,  sm  Section  HCl  of 
today'*  prMmble. 

>  Sm  Saction  II.C  1  of  thi*  preamble  for  a 
diacuaeioB  of  RQ  adjuatmenu  for  the  five  broad 
generic  categories. 


'For  fiirtb«  information  on  assigning  adjusted 
RQs  to  haaardous  substances  under  the  primary 
critaria,  see  the  Technical  Bacliground  Document  to 
Support  Rulemaking  Pursuant  to  CERCLA  Saction 
102,  Volume  2,  August  1986  (for  chronic  toxicity). 
Volucoe  3.  July  1989  (for  potential  carcinogenicity), 
and  Volume  1,  March  1985  (for  the  four  other 
primary  criteria),  available  for  inspection  at  the 
CERCLA  Docket  Office.  Crystal  Gateway  ti,  12th 
Floor.  1235  )efferson  Davis  Highway.  Arlington.  VA 
22202. 

'For  further  information  on  the  methodology  for 
applying  BHP,  see  the  Technical  Background 
Document  to  Support  Rulemaking  Pursuant  to 
CERCLA  Section  102,  Volume  1.  March  1985, 
available  for  inspection  at  the  CERCLA  Docket 
Office.  Crystal  Gateway  f  1,  12th  Floor,  1235 
lefierson  Davis  Highway.  Arlington.  VA  22202. 

>  No  RQ  level  increase  baaed  on  BHP  occurs  if  the 
primary  criteria  RQ  is  already  at  iu  highest  possible 
ieval  (100  pounds  for  potential  carcinogens  and 
S,000  pounds  for  other  types  of  hazardous 
substancer).  BHP  is  not  applied  to  radionuclides. 


section  302,  but  has  not  yet 
incorporated  the  TPQ  methodology  as 
part  of  the  RQ  adjustment  methodology 
in  any  final  rule, 

EPA  currently  is  evaluating  the  RQ 
adjustment  methodology  to  identify 
ways  in  which  the  methodology  could 
be  improved;  for  example,  the  Agency  is 
considering  whether  the  application  of 
BHP  to  developmental  toxicants  should 
be  limited.  EPA  is  interested  in 
receiving  other  suggestions  for  refining 
or  improving  the  existing  RQ 
adjustment  methodology.  It  is  important 
to  note,  however,  that  the  Agency  does 
not  intend  to  formally  respond  as  part 
of  the  rulemaking  to  suggestions 
provided  by  the  public  for  changes  to 
the  RQ  adjustment  methodology. 

D.  Summary  of  Changes  Fmm  the 
Proposed  Rule 

EPA  has  made  the  following  changes 
from  the  October  22. 1993  NPRM.  Each 
change  is  discussed  in  the  preamble 
section  noted  (if  applicable). 

e  Six  RCRA  hazardous  wastes  (Kl  19, 
K120,  K121,  U354,  U355,  and  U357) 
with  RQ  adjustments  proposed  in  the 
October  22, 1993  NPRM  are  not 
included  in  today's  final  rule.  These  six 
wastes  are  proposed,  but  not  yet 
finalized,  as  RCRA  hazardous  wastes 
and,  thus,  are  not  yet  CtK(XA 
hazardous  substances,  as  defined  by 
CERCLA  section  101(14)(C). 

•  Tbe  Agency  is  promulgating  one- 
poimd  final  RC^  for  two  RCRA  wastes. 
F037  and  F038,  that  did  not  appear  in 
the  October  22, 1993  NPRM  (see  Section 
n.B.6). 

e  In  the  October  22. 1993  NPRM,  EPA 
proposed  to  add  m-xylene,  one  of  the  47 
hazardous  air  pollutants,  to  Table  302.4 
and  to  adjust  its  statutory  one-pound  RQ 
to  100  pounds.  After  reviewing  data 
recently  submitted  by  the  commenters, 
however,  EPA  has  decided  to 
promulgate  a  1 ,000-pound  final  RQ  for 
m-xylene  (see  Section  II,B,1). 

e  The  Agency  also  proposed  in  the 
October  22, 1993  NPRM  to  add 
dimethylformamide,  another  hazardous 
air  pollutant,  to  Table  302.4  and  to 
adjust  its  statutory  one-pound  RQ  to  10 
pounds.  After  evaluating  data  submitted 
by  the  commenters,  the  Agency  has 
decided  in  this  final  rule  to  promulgate 
a  100-pound  final  RQ  for 
dimethylformamide  (see  Section  ILB.2). 

•  Similarly,  after  reviewing 
comments  submitted  on  the  100-pound 
RQ  proposed  for  titanium  tetrachloride 
in  the  October  22, 1993  NPRM,  the 
Agency  has  decided  to  promulgate  a 
l,0(X>-poimd  RQ  for  this  substance  in 
today's  final  rule  (see  Section  ILB.3). 

e  EPA  requested  public  comments  on 
five  options  for  assigning  RQs  to  the 
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CAA  broad  generic  categories  in  the 
October  22. 1993  NPRM.  In  today's  final 
rule.  EPA  is  promulgating  one  of  the 
scenarios  described  in  Option  5, 
namely,  the  Agency  is  assigning  no  RQs 
to  the  categories,  but  will  evaluate 
certain  substances  within  the  categories 
to  determine  whether  they  should  be 
individually  listed  in  Table  302.4  of  40 
CFR  302.4,  and  be  assigned  RQs  (see 
Section  n.Cl). 

n.  Response  to  Comments 

A.  Support  for  Proposed  RQ 
Adjustments 

1.  Methylene  Diphenyl  Diisocyanate 

The  proposed  RQ  adjustment  for 
methylene  diphenyl  diisocyanate  (MDI) 
from  the  statutory  one-pound  level  to 
5.000  pounds  was  supported  by  all  of 
the  84  commenters  who  submitted 
comments  regarding  this  substance.^ 
The  Agency  agrees  with  commenters 
that  the  5,000-pound  adjusted  RQ  for 
MDI  will  reduce  the  number  of  reports 
of  releases  that  are  unlikely  to  pose  a 
threat  to  public  health  or  welfare  or  the 
environment,  thereby  reducing  the 
reporting  burden  on  industry  and 
allowing  EPA  to  focus  its  resources  on 
those  releases  that  are  more  likely  to 
pose  such  threats. 

The  Agency  is  continuing  to  evaluate 
data  on  the  chronic  toxicity  and 
potential  carcinogenicity  of  MDI,  as  well 
as  the  potential  carcinogenicity  of  p- 
phenylenediamine,  another  hazardous 
air  pollutant  included  in  today's  final 
rule.  Because  these  evaluations  have  not 
been  completed,  EPA  is  promulgating  a 
5. 000- pound  RQ  for  both  MDI  and  p- 
phenylenediamine  in  today's  final  rule, 
as  proposed.  If,  however,  as  a  result  of 
the  potential  carcinogenicity  and 
chronic  toxicity  evaluations,  the  Agency 
determines  that  a  change  in  the  5,000- 
pound  RQ  for  either  of  these  substances 
is  warranted,  EPA  will  propose  to 
readjust  the  RQ  for  MDI  and/or  p- 
phenylenediamine  in  a  separate 
rulemaking. 

2.  Ethylene  Glycol 

The  proposed  adjustment  of  the  RQ 
for  ethylene  glycol  from  the  statutory 
one- pound  level  to  5,000  pounds  was 
supported  by  75  of  the  76  commenters 
who  submitted  comments  on  this 
substance.''  It  is  important  to  note, 


however,  that  releases  of  ethylene  glycol 
equal  to  or  exceeding  5,000  pounds 
during  a  24-hour  period  (e.g.,  from 
airplane  de-icing  operations)  are 
reportable  under  CERCLA.  If  such  a 
release  is  not  federally  permitted  and, 
thus,  is  not  exempt  from  CERCIA 
reporting  and  liability  provisions, 
notification  to  the  NRC  under  CERCLA 
and  to  the  appropriate  State  emergency 
response  commissions  (SERCs)  and 
local  emergency  planning  committees 
(LEPCs)  under  EPCRA  is  required.  The 
Agency  anticipated  that  releases  in 
excess  of  5,000  pounds  may  occur  and 
noted  in  the  preamble  to  the  October  22, 
1993  NPRM  that  releases  of  ethylene 
glycol  in  de-icing  operations  equal  to  or 
exceeding  the  5, 000- pound  RQ  may 
qualify  for  reduced  reporting  as 
"continuous  releases."  * 

B.  Opposition  to  Proposed  RQ 
Adjustments 

1.  Xylenes 

In  addition  to  RQ  adjustments  for  the 
47  individual  CAA  hazardous  air 
pollutants,  EPA  also  proposed  an  RQ 
adjustment  for  the  hazardous  substance 
category,  "xylene  (mixed)."  This 
category  is  already  listed  in  Table  302.4 
as  a  CERCLA  hazardous  substance  and 
represents  a  mixture  of  the  three  xylene 
isomers,  m-xylene,  o-xylene,  and  p- 
xylene,  in  any  proportion.  In  1990,  the 
CAA  Amendments  added  the  three 
xylene  isomers  individually  to  the  CAA 
section  112  list  of  hazardous  air 
pollutants.  In  today's  final  rule,  EPA  is 
adding  these  three  isomers  as  three 
separate  entries  in  the  40  CFR  302.4  list 
of  CERCLA  hazardous  substances. 

In  the  October  22, 1993  NPRM,  the 
Agency  proposed  to  adjust  the  RQs  for 
m-xylene  and  j)- xylene  to  100  pounds, 
and  the  RQ  for  o-xylene  to  1,000 
pounds.  Because  there  are  three 
substances  within  the  xylenes  category 
and  EPA  had  sufficient  data  to  assign 
RQs  to  each  of  these  sut)stances,  the 
Agency  also  proposed  to  assign  the 
lowest  RQ  of  the  individual  member 
substances  to  the  category.  Specifically, 
EPA  proposed  to  adjust  the  RQ  for  the 
"xylene  (mixed)"  category  from  1,000 
poimds  to  100  pounds  to  be  consistent 
with  the  data  used  to  develop  the  100- 


*0«tailed  responses  to  these  conunents  on  MDI 
are  included  in  Section  LA  of  the  responses  to 
conunents  doctunent  for  this  rulemaking,  available 
for  inspection  at  the  CERCLA  Docket  Office,  Crystal 
Gateway  fl.  12th  Floor.  1235  Jefferson  Davis 
Highway.  Arlington.  VA  22202. 

''  Detailed  responses  to  these  conunents  on 
ethylene  glycol  are  included  in  Section  13  of  the 
responses  to  conunents  document  for  this 


rulemaking,  available  at  the  CEKCLA  Docket  Office, 
Crysul  Gateway  *1, 12th  Floor,  1235  Jefferson  Davis 
Highway,  Arlington.  VA  22202. 

•  In  addition  to  MDI  and  ethylene  glycol,  the 
Agency  received  a  number  of  comments  in  support 
of  RQs  proposed  for  other  individual  hazardous  air 
pollutants.  Detailed  responses  to  these  comments 
are  included  in  Section  I.C  of  the  responses  to 
comments  document  for  this  rulemaking,  available 
at  the  CERCLA  Docket  Office,  Crystal  Gateway  *1, 
12th  Floor.  1235  jefhnon  Davis  Highway, 
Ariinglon.  VA  22202. 


pound  proposed  RQs  for  the  m-  and  p- 
xylene  isomers.  In  today's  final  rule,  the 
Agency  is  promulgating  the  100-poxmd 
proposed  RQ  for  "xylene  (mixed),"  as 
described  below  in  Section  n.B.l.a  of 
the  preamble. 

It  is  important  to  note  that  the 
preceding  paragraph  only  describes  the 
Agency's  adjustment  of  the  RQ  for  the 
"xylenes  (mixed)"  category.  This 
discussion  does  not  address  whether 
particular  releases  of  mixed  xylenes  are 
reportable  imder  various  scenarios.  The 
person  in  charge  of  a  facility  from  which 
a  release  of  mixed  xylenes  occurs 
should  apply  the  mixture  rule  (as 
described  in  Section  D.B.B  of  today's 
preamble)  on  a  case-by-case  basis  to 
determine  if  a  particular  release  of 
mixed  xylenes  must  be  reported  under 
CERCLA  section  103  and  EPCRA  section 
304.  Essentially,  the  Agency's  mixture 
rule  provides  that,  if  the  quantity  of 
each  of  the  xylene  isomers  in  a 
particular  mixture  of  xylenes  is  known 
(and  there  are  no  other  hazardous 
constituents  in  the  xylenes  mixture), 
reporting  is  required  only  when  an  RQ 
or  more  of  m-,  o-,  or  p- xylene  is 
released.  If,  however,  the  quantity  of 
one  or  more  of  the  xylene  isomers  is 
unknown,  reporting  is  required  when 
100  pounds  or  more  of  the  total  mixture 
of  xylenes  is  released. 

a.  Aquatic  Toxicity.  Nine  commenters 
favored  promulgation  of  1,000-poimd 
adjusted  RQs  for  m-  and  p-xylene  and 
for  the  "xylene  (mixed)"  category,  rather 
than  the  100-pound  RQs  proposed  for 
these  substances.  Six  of  the  nine 
commenters  asserted  that  the  Agency 
had  incorrectly  assigned  100-poimd 
primary  criteria  RQs  to  these 
substances.  As  correctly  noted  by  these 
commenters,  the  100-pound  RQ 
adjustments  proposed  for  m-  and  p- 
xylene  were  based  on  studies  of  fish 
species  other  than  the  standard  species 
(i.e.,  fathead  minnow  or  bluegill) 
preferred  for  assigning  RQs  based  on 
aquatic  toxicity.  As  stated  in  previous 
technical  background  documents  to 
support  RQ  adjustment  rulemakings, 
aquatic  toxicity  studies  from  other  fish 
species  may  be  used  by  the  Agency  to 
establish  RQs  when  data  on  standard 
species  are  not  available. 

Several  commenters  performed  and 
subir.itted  additional  studies 
(Springbom  Laboratories  (1994a  and 
1994b)) '  on  the  aquatic  toxicity  of  m- 


and  p-xylene  using  standard  species. 
EPA  has  reviewed  these  and  other 
standard  species  studies  (Geiger  et  al. 
(1986, 1990))  '0  submitted  by  the 
commenters  on  the  xylene  isomers. 

Fathead  minnow  data  on  m-xylene  in 
both  the  Geiger  et  al.  (1990)  and 
Springbom  Laboratories  (1994b)  studies 
support  the  assignment  of  a  1,000- 
pound  RQ  for  this  substance."  In 
today's  final  rule,  therefore,  EPA  is  not 
promulgating  the  100-pound  RQ  for  m- 
xylene  as  proposed;  rather,  the  Agency 
is  promulgating  a  1,000-pound  RQ  for 
this  substance  based,  in  part,  on  the 
aquatic  toxicity  data  reported  in  Geiger 
et  al.  (1990)  and  Springbom 
Laboratories  (1994b).  (Chronic  to^^ity 
and  ignitability  data  also  support  a 
1.000-pound  RQ  for  m-xylene.) 

Fathead  minnow  data  on  p-xylene. 
however,  as  reported  in  both  the  Geiger 
et  al.  (1986)  and  Springbom 
Laboratories  (1994a)  studies,  support 
the  100-pound  RQ  proposed  for  p-       .^ 
xylene  in  the  October  22, 1993  proposed 
mle.'2  Therefore,  EPA  is  finalizing  a 
100-pound  adjusted  RQ  for  p-xylene 
based  on  the  standard  aquatic  toxicity 
data  provided  in  Geiger  et  al.  (1986)  and 
Springbom  Laboratories  (1994a),  and 
supported  by  the  non-standard  aquatic 
toxicity  data  used  by  EPA  in  the  October 
22,  1993  NPRM  as  the  basis  for  the  100- 
poimd  RQ  proposed  for  this  substance. 

With  regard  to  the  comments 
recommending  a  1,000-pound  RQ  for 
the  "xylenes  (mixed)"  category, 
although  EPA  appreciates  the  aquatic 
toxicity  data  provided  by  the 
commenters,  the  Agency  is  not  using 
these  data  to  determine  an  RQ  for  this 
hazardous  substance  category  in  the 
final  mle.  As  noted  previously,  because 
there  are  three  xylene  isomers  vsrithin 
the  "xylenes  (mixed)"  category  and  EPA 


*Machado.  M.  1994a.  para-Xylene  -  Acute 
Toxicity  to  Fathead  Minnow  [Pimephales  pmmeUu) 
Under  Flow-Through  Conditioru.  Springbom 
l.aboratorie8.  Wareham,  Massachusetts;  and 
Machado.  M.  1994b.  meta-Xylene— Acute  Toicity  to 
Fathead  Minnow  [Pimephales  promelas]  Under 
Flow-Through  Conditions.  Springbom  Laboratories, 
Wateham,  Massachusetts. 


">  Geiger,  D.L..  S.H.  Poirier.  L.T.  Brooke,  D.J.  Call, 
Eds.  1986.  Acute  Toxicities  of  Organic  Chemicals  to 
Fathead  Minnows  {Pimephales  promelas).  Vol  ID, 
Center  for  Lake  Superior  Environmental  Studies. 
University  of  Wisconsin-Superior;  and  Geiger,  D.L., 
S.H.  Poirier,  L.T.  Brooke.  D.J.  Call.  Eds.  1990.  Acute 
Toxicities  of  Organic  Chemicals  to  Fathead 
Minnows  {Pimephales  promelas).  Vol  V,  Center  for 
Lake  Superior  Environmental  Studies,  University  of 
Wisconsin-Superior. 

'  ■  For  a  detailed  discussion  of  the  studies  on  m- 
xylene.  see  Response  Numbers  n.A.3  and  n.A.6  in 
Section  n  of  the  responses  to  comments  document 
for  this  rulemaking,  available  for  inspection  at  the 
CERCLA  Docket  Office,  Crystal  Gateway  tl.  12th 
Floor.  1235  Jefferson  Davis  Highway.  Arlington.  VA 
22202. 

"  The  Agency  disagrees  with  one  commenter's 
assertion  that  data  from  Geiger  et  al.  (1986)  are 
unacceptable  because  of  certain  deviations  from 
standard  test  conditions.  For  a  detailed  discussion 
of  the  studies  on  p-xylene,  see  Response  Numbers 
I1.A.3.  n.A.4.  and  II.A.S  in  Section  II  of  the 

responses  to  comments  document  for  this  

rulemaking,  available  for  inspection  at  the  CERCLA 
Docket  Office.  Crystal  Gateway  »1. 12th  Floor.  1235 
Jefferson  Davis  Highway.  Arlington,  VA  22202. 


has  sufficient  data  to  assign  RQs  to  each 
of  these  three  substances,  the  Agency  is 
assigning  the  lowest  RQ  of  the 
individual  member  substances  to  the 
category.  Thus,  EPA  is  readjusting  the 
1,000-pound  RQ  for  xylenes  (mixed)  to 
100  pounds,  as  proposed,  to  be 
consistent  with  the  100-pound  RQ  for 
one  of  its  member  substances,  p-xylene. 
Assigning  a  100-pound  RQ  to  the 
"xylenes  (mixed)    category  is  consistent 
with  other  instances  (e.g.,  cyanides)  in 
which  the  Agency  has  assigned  the 
lowest  RQ  of  the  individual  member 
substances  to  a  hazardous  substance 
category,  because  the  category  contains 
only  a  limited  number  of  substances  and 
EPA  has  sufficient  data  to  assign  RQs  to 
all  of  these  substances  in  the  category. 

b.  Application  of  BHP.  Eight 
commenters  contended  that  EPA  did  not 
properly  evaluate  xylenes  for  their 
susceptibility  to  degradation  in  the 
environment  in  proposing  adjusted  RQs 
for  these  substances  in  the  October  22,' 
1993  NPRM.  The  Agency  disagrees.  EPA 
conducted  a  comprehensive  search  for 
data  on  both  the  primary  RQ  adjustment 
criteria  and  the  secondary  criteria  of 
BHP,  and  was  unable  to  locate  any 
convincing  degradation  data  indicating 
that  application  of  BHP  to  raise  the  R(^ 
of  xylenes  was  warranted. ^^  In  addition, 
EPA  applies  the  secondary  RQ 
adjustment  criteria  of  BHP  to  raise  the 
RQ  of  a  hazardous  substance  only  when 
the  reaction  products  are  less  hazardous 
than  the  parent  substance.  Data 
submitted  on  the  xylenes  indicate  that 
the  degradation  products  of  xylenes  in 
the  atmosphere  include  2,4- 
dimethylphenol  and  formaldehyde, 
each  of  which  is  a  CERCLA  hazardous 
substance  with  a  100-pound  RQ. 
Because  the  RQs  of  these  two 
degradative  products  are  100  poimds, 
application  of  the  secondary  criteria  of 
BFEP  to  the  xylenes  could  not  be  used 
to  raise  the  1,000-poimd  RQs  for  m-  and 
o-xylene  or  the  100-poimd  RQs  for  p- 
xylene  and  xylenes  (mixed). 

2.  Dimethylformamide 

One  commenter  opposed  the  10- 
poimd  RQ  proposed  for 
dimethylformamide  and  asserted  that  a 
100-pound  RQ  is  more  appropriate  for 
this  substance.  To  support  this 
assertion,  the  commenter  submitted  data 
from  a  number  of  epidemiology  and 
animal  toxicity  studies  the  commenter 


had  used  to  (±allenge  the  Agency's 
classification  of  dimethylformamide  as  a 
probable  human  carcinogen.  As  the 
commenter  correctly  noted,  the  Agency 
proposed  in  the  October  22, 1993  NPRM 
to  adjust  the  RQ  for  dimethylformamide 
to  10  pounds,  based  on  an  evaluation  of 
its  potential  carcinogenicity.  Based  on 
data  reviewed  at  that  time  indicating 
Umited  evidence  of  carcinogenic  effects 
in  humans  and  inadequate  evidence  in 
animals,  EPA  classified 
dimethylformamide  as  a  weight-of- 
evidence  Group  Bl,  probable  human 
carcinogen.  Combining  this  weight-of- 
evidence  classification  with  a  potency 
Group  2  classification  resulted  in  a 
hazard  ranking  of  "medium"  and  a 
proposed  adjusted  RQ  of  10  poimds. 

Since  publication  of  the  October  22. 
1993  NPRM,  however,  the  Agency  has 
completed  its  own  internal  review  of 
data  on  the  potential  carcinogenicity  of 
dimethylformamide.  including  relevant 
data  submitted  by  the  commenter.  As  a 
result  of  this  review,  EPA  agrees  with 
the  commenter  that  the  weight  of 
evidence  is  not  currently  sufficient  to 
classify  dimethylformamide  as  a  Group 
Bl,  probable  human  carcinogen.  For  this 
reason,  EPA  has  not  relied  on  the 
potential  carcinogenicity  criterion  as  a 
basis  for  the  RQ  adjustment  for 
dimethylformamide;  rather^  in  today's 
filial  mle.  the  Agency  is  promulgating  a 
100-pound  RQ  for  this  substance  based 
on  chronic  toxicity. 

3.  Titaniimi  Tetrachloride 

Two  commenters  asserted  that  a 
1 .000-pound  primary  criteria  RQ  is 
scientifically  justified  for  titanium 
tetrachloride,  based  on  toxicity  and, 
thus,  more  appropriate  than  the  100- 
pound  RQ  proposed  for  this  substance. 
Although  EPA  continues  to  believe  that 
a  primary  criteria  RQ  of  100  pounds  is 
warranted  for  titanium  tetrachloride,'* 
the  Agency  has  decided  to  promulgate 
an  adjusted  RQ  of  1.000  pounds  for  this 
substance  based  on  a  re-evaluation  of 
titanium  tetrachloride  under  the 
secondary  RQ  adjustment  criterion  of 
nydrolysis.  As  noted  in  Section  Q.B.l.b 
of  this  preamble,  one-level  upward  RQ 
adjustments  based  on  hydrolysis  are 
warranted  only  when  the  secondary 
products  of  the  reaction  are  less  toxic 
than  the  parent  compound.  The  most 
prevalent  secondary  product  of  the 
titanium  tetrachloride  hydrolysis 
reaction  is  hydrochloric  acid  (or 


<^For  detailed  responses  to  comroenu  regarding 
the  degradation  of  xylenes  and  application  of  BHP 
to  these  substances,  see  Respq^  Numbers  ILA.IO 
and  II.A.1 1  in  Section  II  of  the  responses  to 
comments  document  for  this  rulemaking,  available 
for  inspection  at  the  CERCXA  Docket  Office,  Crystal 
Gateway  tl,  12th  Floor.  1235  Jefferson  Davis  * 

Highway.  Arlington.  VA  22202. 


1'*  For  further  discussion  of  the  chronic  toxicity 
primary  criterion  RQ  for  titanium  tetrachloride,  see 
Response  Number  113.17  in  Section  11  of  the 
responses  to  comments  document  for  this 
rulemakitig.  available  for  inspection  at  the  CERCLA 
Docket  Office.  Crystal  Gateway  »1.  12th  Floor.  1235 
Jefferson  Davis  HighMray.  Arlington.  VA  22202. 
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hydrogen  chloride  gas),  which  is  a 
CERCLA  hazardous  substance  with  a 
5,000-pound  RQ.  In  an  August  30, 1989 
rule  (54  FR  35988),  the  Agency 
proposed  to  adjust  the  5,000-pound  RQ 
for  hydrochloric  acid  to  100  pounds, 
based  on  application  of  the  TPQ 
methodology  (see  Section  I.C  of  today's 
preamble)  as  part  of  the  RQ  adjustment 
methodology.  Because  the  proposed 
100-pound  RQ  for  hydrochloric  acid 
(the  reaction  product)  from  the  1989 
rule  was  no  higher  than  the  100-pound 
primary  criteria  RQ  for  titanium 
tetrachloride  (the  parent  compoimd). 
the  Agency  did  not  apply  the  secondary 
RQ  adjustment  criteria  to  raise  the  RQ 
for  titanium  tetrachloride  in  the  October 
22.  1993  NPRM. 

As  of  today's  final  rule,  however.  EPA 
has  not  yet  promulgated  the  100-pound 
RQ  for  hydrochloric  acid  that  was 
proposed  in  the  August  30, 1989  rule 
and  has  not  yet  included  the  TPQ 
methodology  as  part  of  the  RQ 
adjustment  methodology  in  any  final 
rule:  thus,  the  current  5, 000- pound  RQ 
for  hydrochloric  acid  still  applies.  This 
5,000-pound  RQ  for  hydrochloric  acid  is 
higher  than  the  100-pound  RQ  for 
titanium  tetrachloride  (i.e.,  the 
secondary  product  of  the  hydrolysis 
reaction  is  less  toxic  than  the  parent 
compound).  Therefore,  the  Agency  is 
applying  the  secondary  RQ  adjustment 
criterion  of  hydrolysis  in  today's  final 
rule  to  raise  the  100-pound  primary 
criteria  RQ  for  titanium  tetrachloride 
one  level  to  1,000  poimds.^' 

4.  Other  Individual  CAA  Hazardous  Air 
Pollutants 

a.  Biphenyl.  Four  commenters 
supported  a  1,000- pound  adjusted  RQ 
for  biphenyl.  rather  than  the  100-poimd 
RQ  adjustment  proposed  in  the  October 
22,  1993  NPRM.  One  of  these 
commenters  submitted  data  on  the 
biodegradation  of  biphenyl  and 
concluded  that  these  data  support  a 
1 .000-pound  RQ.  After  reviewing  the 
data  submitted  by  this  commenter,  the 
Agency  disagrees  with  the  commenter's 
conclusipns.  The  data  on  biphenyl 
provided  by  the  commenter  do  not  meet 
several  conditions  necessary  for 
adjustment  based  on  biodegradation, 
including:  (1)  The  substance  must  have 
a  five-day  biochemical  oxygen  demand 
(BOD5)  equal  to  or  greater  than  50%  in 
"unadapted"  media,  which  have  not 
been  previously  exposed  to  the 
substance;  and  (2)  the  substance  must  be 
in  a  form  that  is  available  to 


microorganisms  responsible  for 
biodegradation.'*  Therefore,  the  Agency 
is  promulgating  an  adjusted  RQ  of  100 
pounds  for  biphenyl  based  on  the 
chronic  toxicity  criterion,  with  no 
upward  adjustment  based  on  BHP. 

b.  1,3-Bu(adiene.  Two  commenters 
opposed  the  10-pound  proposed  RQ  for 
1,3-butadiene.  Tliese  commenters 
submitted  potential  carcinogenicity  data 
to  support  the  assertion  that  the  potency 
factor  calculated  for  1,3-butadiene  by 
the  Agency  in  the  proposed  rule  was  "at 
least  an  order  of  magnitude  too  high." 
According  to  the  commenters,  the 
Agency  should  recalculate  a  more 
accurate  (and  lower)  value  for  the 
potency  of  1,3-butadiene  and  should 
promulgate  a  100-pound  RQ  for  this 
substance,  rather  than  the  10-pound 
proposed  RQ. 

Pending  completion  of  its  review  of 
new  epidemiology  data  on  1.3- 
butadiene  submitted  by  the 
commenters,  as  well  as  data  on  the 
appropriate  model  for  conducting 
quantitative  risk  assessments  on  this 
substance,  the  Agency  will  retain  its 
ciirrent  estimates,  including  a  potency 
factor  calculation  of  8.4  (mg/kg/day) " ' 
for  RQ  adjustment  purposes.'^  This 
potency  factor,  coupled  with  a  weight- 
of-evidence  GrdtTp  B2  classification, 
results  in  a  final  RQ  of  10  pounds  for 
1,3-butadiene  in  today's  final  rule.  EPA 
is  continuing  its  comprehensive  review 
of  the  potential  carcinogenicity  data  on 
1,3-butadiene  to  determine  if  a  change 
in  the  Agency's  potency  factor  estimate 
is  necessary.  The  Agency  will  readjust 
the  RQ  for  1,3-butadiene  in  a  separate 
rulemaking  if  its  review  results  in  an  RQ 
other  than  10  pounds  for  this  substance. 

c.  Cresols.  Tne  Agency  also  proposed 
in  the  October  22, 1993  NPRM  to  adjust 
the  RQ  for  another  hazardous  substance 
category,  "cresol(s),"  which,  similar  to 
"xylene  (mixed),"  is  already  listed  in 
Table  302.4.  This  Usting  for  the 
hazardous  substance  cresols  represents 
a  mixture  of  the  three  cresol  isomers  (m- 
cresol,  o-cresol,  and  p-cresol)  in  any 
proportion.  In  1990,  the  CAA 
Amendments  added  the  three  cresol 
isomers  individually  to  the  CAA  section 


"If  EPA  incorporates  the  TPQ  methodology  as 
pan  of  the  RQ  adjustment  methodology  and  adjusts 
the  RQ  for  hydrochloric  acid  in  a  final  rule,  the  RQ 
br  titanium  tetrachloride  will  be  readjusted 
accordingly. 


18  For  detailed  responses  to  comments  on  the 
biodegradation  of  biphenyl.  see  Response  Numbers 
n.B.4  and  ILB.S  in  Section  n  of  the  responses  to 
comments  doctuneni  for  this  rulemaking,  available 
for  inspection  at  the  CERCLA  EJocket  OfTice.  Crystal 
Gateway  tl.  12th  Floor.  1235  Jefferson  Oavis 
Highway.  Arlington.  VA  22202. 

"For  detailed  responses  to  comments  on  the 
potential  carcinogenicity  of  1.3-butadiene,  and 
EPA's  basis  for  using  its  current  estimates  to  adjust 
the  RQ  for  this  substance,  see  Response  Numbers 
n.B.7  and  n.B.8  in  the  responses  to  comments 
document  for  this  rulemaking,  available  for 
inspection  at  the  CERCLA  Docket  Office,  Crystal 
Gateway  «1. 12th  Floor.  1235  fefferson  Davis 
Highway.  Arlington,  VA  22202. 


112  list  of  hazardous  air  pollutants.  In 
today's  final  rule,  EPA  is  adding  these 
three  isomers  as  three  separate  entries  in 
the  40  CFR  302.4  list  of  CERCLA 
hazardous  substances. 

In  the  October  22, 1993  NPRM.  the 
Agency  proposed  adjustments  to  the 
statutory  one-pound  RQs  for  the  three 
cresol  isomers.  EPA  proposed  to  adjust 
each  of  the  RQs  for  m-,  o-,  and  p-cresol 
to  100  pounds  based  on  studies 
published  since  the  final  rule 
designating  the  c^egory  cresols  as  a 
hazudous  substance  and  assigning  it  a 
1.000-pound  RQ  (see  51  FR  34561, 
September  29, 1986).  Because  there  are 
three  substances  within  the  cresols 
category  and  EPA  had  sufficient  data  to 
assign  100-pound  RQs  to  each  of  these 
substances,  the  Agency  proposed  to 
adjust  the  RQ  for  the  "cresol(s)" 
category  from  1,000  pounds  to  100 
pounds  to  be  consistent  with  the  data 
used  to  develop  the  100-pound  RQs  for 
the  m-,  0-,  and  p-cresol  isomers. 

One  commenter  opposed  the  100- 
pound  RQ  for  the  cresol  isomers  and 
asserted  that  the  recent  reclassification 
of  cresols  in  the  IRIS  data  base  as  a 
weight-of-evidence  Group  C,  possible 
human  carcinogen,  was  l)ased  on 
studies  of  doubtful  validity.  Based  on 
data  submitted  to  support  its  assertion, 
the  commenter  requested  that  EPA 
retain  the  l,000-T)ound  RQ  for  cresols, 
pending  the  outcome  of  EPA's  decision 
on  this  matter. 

EPA.  disagrees  with  the  commenter 
that  the  1.000-pound  RQ  for  cresols 
should  be  retained.  Hazardous 
substances  are  classified  in  weight-of- 
evidence  Group  C  when  the  Agency 
determines  that  there  is  "limited" 
evidence  of  carcinogenicity  in  animals, 
in  the  absence  of  human  data. 
According  to  EPA  guidelines.*"  limited 
evidence  of  carcinogenicity  in  animals 
can  be  indicated  by  a  wide  variety  of 
effects,  including:  (1)  Malignant  tumor 
responses  in  a  single,  well-conducted 
experiment  that  does  not  meet 
conditions  for  "sufficient"  evidence;  (2) 
tumor  responses  of  marginal  statistical 
significance  in  studies  having 
inadequate  design  or  reporting;  (3) 
benign  tumors  (without  malignant 
tumors)  &t)m  an  agent  showing  no 
response  in  a  variety  of  short-term  tests 
for  mutagenicity;  and  (4)  responses  of 
marginal  statistical  significance  in  a 
tissue  known  to  have  a  high  or  variable 
background  rate  of  cancer. 

EPA  has  carefully  reviewed  the  data 
submitted  by  the  commenter.  As  a  result 


of  this  review.  EPA  has  decided  to 
retain  its  classification  of  each  of  the 
cresol  isomers  (m-,  o-.  and  p-cresol)  in 
weight-of-evidence  Group  C,  p>ossible 
human  carcinogen.  The  deficiencies 
noted  by  the  commenter  regarding  the  * 
in  vitro  and  in  vivo  studies  relied  on  by 
the  Agency  are  reasons  for  the  Agency's 
decision  not  to  classify  t^e  evidence  of  ^ 
carcinogenicity  as  "sufficieAt."*' 
Reviewed  together,  however,  these 
studies  do  provide  limited  evidence  of 
animal  carcinogenicity  and.  thus,  justify 
classification  of  the  cresol  isomers  in 
weight-of-evidence  Group  C.  The 
Agency,  therefore,  will  retain  its  original 
decision  to  adjust  the  RQ  for  cresols 
horn  1,000  to  100  pounds,  and  to^ 
establish  final  RQs  of  100  pounds  for 
each  of  the  cresol  isomers.^ 

d.  Diethanolamine.  Three  commenters 
opposed  the  100-pound  proposed  RQ 
for  diethanolamine  based  on  the  chronic 
toxicity  criterion.  The  commenters 
asserted  that  a  primary  criteria  RQ  of 
1,000  pounds  is  more  appropriate  for 
this  substance,  and  that  application  of 
the  secondary  RQ  adjustment  criterion 
of  biodegradation  should  be  appUed  to 
raise  the  final  RQ  to  5,000  poimds. ' 

Under  the  methodology  for 
developing  primary  criterion  RQs  based 
on  chronic  toxicity,  a  substance  is  first 
assigned  two  rating  values,  one  based  on 
the  dose  that  causes  a  particular  effec^ 
and  one  based  on  the  severity  of  the 
effect.  The  dose  rating  value  (RVd) 
ranges  bom  one  to  10.  with  10 
representing  the  most  toxic  substances. 
The  effect  rating  value  (RVd  also  ranges 
ftxjm  one  to  10.  with  10  representing  the 
most  severe  effect.  The  product  of  the 
RVd  and  RVe  for  a  substance  yields  a 
composite  score  between  one  and  100. 
Tentative  chronic  toxicity  RQs  are  then 
assigned  on  the  basis  of  the  composite 
score.** 


'■U.S.  EPA  19SB.  Methodology  for  Exaluating 
Potential  Carcinogenicity  in  Support  of  Reportable 
Quantity  Adjustments  Pursuant  to  CERCLA  Section 
102.  OfTice  of  Health  and  Environmental 
Assessment.  Washington,  DC. 


'■For  further  inlonnation  on  the  data  and 
findings  of  the  in  vitro  and  in  vivo  studies,  see 
Section  3  of  the  Technical  Background  Document 
to  Support  Rulemaking  Pursuant  to  CERCLA 
Section  102,  Volume  7,  available  for  inspection  as 
part  of  the  public  docket  for  this  rulemaking  at  the 
CERCLA  Docket  Office.  Crystal  Gateway  #1. 12th 
Floor.  1235  Jeffercon  Oavis  Highway,  Arlington.  VA 
22202.  . 

"■For  detailed  responses  to  the  comments  on  the 
carcinogenicity  of  cresolsi  see  Response  Numbers 
n.B.lO  and  Q.B.11  in  Section  D  of  the  responses  to 
comments  doctunent  for  this  rulemaking,  available 
for  inspection  at  the  CERCLA  Docket  Office.  Crystal 
Gateway  *1. 12th  Floor.  1235  lefTerson  Davis 
Highway.  Arlington,  VA  22202. 

"  For  further  information  on  the  relationship  of 
composite  scares  to  tentative  chronic  toxicity  RQs. 
see  the  Technical  Background  Document  to  Support 
Rulemaking  Pursuant  to  CERCLA  Section  102. 
Volume  2.  available  for  inspection  as  part  of  the 
public  docket  for  this  rulemaking  at  the  CERCLA 
Docket  Office.  Crysul  Gateway  #1.  12th  Floor.  1235 
Jefferson  Davis  Highway,  Arlington,  VA  22202. 


Because  no  chronic  toxicity  studies 
have  been  reported  for  diethanolamine, 
both  EPA  and  the  commenters  used  data 
&t>m  a  13- week  subdironic  study 
(Melnick  (1992)  ^  to  develop  their  ' 
respective  conclusions.  Based  ^n  a  ^     > 
different  interpretation  of  these  same 
data,  the  commenters  supported  use  of 
an  RVe  of  5.  rather  than  the  RVe  of  7 
used  by  EPA  to  assign  a  100-pound 
primary  criterion  RQ  for 
diethanolamine.  The  cdmmenters 
generally  agreed  withjthe  Agelicy  on  an 
RVd  of  3.8  for  the  substance. 

In  supporting  an  RVe  of  5  for 
diethanolamine,  one  of  the  commenters 
asserted  that  increased  blood  urea 
nitrc^en  (BUN)  is  incorrecUy  listed  as 
an  enect  and  that  reported  kidney 
changes  do  not  identify  impairment  of 
kidney  function.  EPA  disagrees;  upward 
trends  in  relative  kidney  weight  and 
BUN  have  been  observed  together, 
suggesting  that  kidney  function  (i.e., 
removal  of  excess  luea)  in  the  exposed 
animals  is  impaired,  resulting  in 
increased  kidney  weight.  The  Agency, 
therefore,  considers  it  appropriate  to 
place  diethanolamine  in  RVe  category  7 
because  of  the  observed  "necrosis  *  *  * 
witii  a  detectable  decrement  of  organ 
function."  This  resultsrin  a  composite 
score  ot*  2b.6  (i.e.,  3.8  RVd  x  7  RVe)  and 
a  corresponding  chronic  toxicity 
primary  criterion  RQ  of  100  pounds. 

This  commenter  also  supported 
raising  the  primary  criterion  RQ  for 
diethanolamine  one  level,  based  on  the 
secondary  criterion  of  biodegradation. 
Two  (Bridie  et  al.  (1979)  and  Gannon  et 
al.  (1978))"  of  the  eight  studies 
submitted  by  the  commenter  on  the 
biodegradation  of  diethanolamine 
reported  BODs  values  equal  to  or  greater 
than  the  standard  for  upward  RQ 
adjustment  on  the  basis  of 
biodegradation.  These  experiments, 
however,  were  conducted  using 
"adapted"  sewage  sludge  (see  previous 
discussion  on  biphenyl),  rather  than 
under  conditions  normally  foimd  in  the 
environment.  One  (Bridie  et  al.  (1979)) 
of  these  two  studies  also  evaluated 
diethanolamine  using  unadapted 
sewage  sludge,  but  the  result  was  a 
BOD5  of  only  two  percent. 

Because  tne  data  provided  by  the 
commenter  do  not  justify  application  of 
the  secondary  RQ  adjustment  criterion 


»  Melnick.  R.L..  1982.  NTP  Technical  Report  on 
the  Toxicity  Studies  of  Diethanolamine  (CAS  No. 
111-42-2)  Administered  Topically  and  in  Drinking 
Water  to  F344/N  Rats  and  B6C3F1  Mice.  National 
Toxicology  PrtJgram.  NDi  Publication  No.  92-3343. 

^^  Bridie,  A.L.  et  al.,  1979.  Biochemical  Oxygen 
Demand  and  Chemical  Oxygen  Demand  of  Some 
Petrochemicals.  Water  Research  13:627-30:  and 
Gannon,  |.E  et  al..  1978.  Microbial  Degradation  of 
Diethanolamine  and  Related  Compounds. 
MicTobio*.  23:7-18. 


of  biodegradation  to  diethanolamine, 
the  Agency  has  promulgated  a  final  RQ 
•«f  100  pounds  (as  proposed)  based  on 
chronic  toxicity. 

e.  Ethylene  Glycol.  One  commeater    '.^ 
stated  that,  based  on  the  incidgpce  of       / 
pet  and  wildlife  poisonings  due  to 
ingestion  of  ethylene  glycol  antifreeze, 
the  5, 000- pound  proposed  RQ  for 
ethylene  glycol  is  inappropriate.  The 
commenter  asserted  that,  by  raising  the 
RQ  to  5,000  pounds,  EPA  would  be 
sending  the  false  message  that  ethylene 
glycol  is  not  dangerous.  According  to 
the  commenter,  such  a  message  would 
result  in  reduced  attention  to  all  but  the 
largest  releases  of  this  substance.  For 
this  reason,  the  commenter  urges  EPA  to 
retain  a  one-pound  RQ  for  ethylene 
glyccrf. 

While  EPA  shares  the  concerns 
expressed  by  the  commenter  regarding 
acute  exposures  to  ethylene  glycol,  the 
Agency  believes  that  a  lower  RQ  for 
ethylene  glycol  would  not  necessarily 
prevent  accidental  poisonings  to 
humans,  pets,  and  wildlife.  RQs  under 
CERCLA  serve  only  to  notify  the 
Federal,  State,  and  local  government^  of 
the  release  so  that  authorities  can 
determine  whether  a  response  is 
necessary  under  the  particular 
circumstances  of  the  release. 

In  addition,  the  technical  data 
supplied  by  the  commenter  do  not 
support  assignment  of  an  RQ  for 
ethylene  glycol  below  5,000  pownds. 
Under  EPA's  RQ  adjustment    -^  ^ 
methodology,  an  acute  mammalian 
toxicity  RQ  for  oral  exposure  to  a 
hazardous  substance  (e.g.,  ethylene 
glycol)  is  determined  based  on  the  dose 
that  is  lethal  to  50  percent  of  the  animal 
population  tested  (known  as  the  LI>so 
value).  For  the  oral  exposure  route. 
LDsoS  of  between  100  and  499 
milligrams  per  kilogram  (mg/kg)  define 
the  range  that  results  in  a  5.000-poimd 
RQ  based  on  acute  mammalian  toxicity. 
LDso  values  above  499  mg/kg  also  result 
in  RQs  at  the  maximum  5.000-poimd 
level;  LOsoS  below  100  mg/kg  result  in 
RQs  between  one  and  1 ,000  pounds. 

The  commenter  supplied  several 
pieces  of  information  to  support  the 
position  that  ethylene  glycol  should  be 
assigned  a  one-pound  RQ.  This 
information  included  studies  on  the 
toxicity  of  ethylene  glycol,  a  table 
showing  regulation  of  ethylene  glycol 
imder  Federal  environmental  statutes 
(e.g.,  the  CAA  and  CERCLA),  and 
newspaper  articles  describing  accidental 
poisonings.  EPA  has  carefully  reviewed 
these  materials.  None  of  the  data 
submitted  by  the  commenter  support  an 
RQ  of  one-pound;  in  fact,  all  of  these 
data  are  well  above  the  upper  bound  of 
the  range  of  acute  mammalian  toxicity 
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data  (499  mg/kg)  that  define  a  5,000- 
pound  RQ."  t 

The  commenter  also  provided  a  table 
showing  that  ethylene  glycol,  unlike 
propylene  glycol,  is  regulated  under 
various  environmental  statutes.  The 
commenter  appears  to  be  using  the  table 
to  suggest  that  ethylene  glycol  is  the 
more  toxic  of  the  two  substances. 
Regardless  of  whether  this  assertion  is 
correct,  listing  of  ethylene  glycol  (i.e., 
under  the  CAA  and  CERCLA)  indicates 
only  that  an  RQ  must  be  assigned  to  this 
CERCLA  hazardous  substance,  but  does 
not  provide  the  technical  data  needed  to 
support  a  particular  RQ.  The  newspaper 
articles  submitted  by  the  commenter  do 
not  provide  any  data  that  can  be  used 
to  adjust  the  RQ  for  ethylene  glycol. 

As  noted  above,  all  of  the  data  from 
the  studies  submitted  by  the  commenter 
are  above  the  range  of  acute  mammalian 
toxicity  data  that  result  in  a  5,000- 
pound  RQ.  In  fiact.  EPA  has  assigned  a 
lower  primary  criteria  RQ  based  on 
chronic  toxicity  (1,000  pounds)  than 
indicated  based  on  mammalian  toxicity 
(5,000  pounds).  The  Agency  then 
applied  the  secondary  RQ  adjustment 
criteria  of  BHP,  which  resulted  in  an 
upward  adjustment  of  the  1,000-pound 
chronic  toxicity  RQ  to  5,000  pounds 
based  on  ethylene  glycol's  susceptibility 
to  biode^dation  in  the  environment. 

Thus,  EPA  does  not  have  sufficient 
technical  justification  to  establish  a  one- 
pound  adjusted  RQ  for  ethylene  glycol, 
as  requested  by  the  commenter. 
Nevertheless,  the  Agency  encourages 
users  of  ethylene  glycol  to  exercise 
greater  precautions  to  help  prevent 
accidental  poisonings.  In  addition,  EPA 
would  like  to  clarify  that  the  5,000- 
pound  filial  RQ  for  ethylene  glycol 
should  not  be  interpreted  as  a 
determination  that  smaller  releases  are 
safe  imder  all  possible  release  scenarios. 

5.  K088 

To  assign  an  RQ  to  a  hazardous  waste 
stream,  the  Agency  first  identifies  the 
substances  that  are  constituents  of  the 
waste  stream  (as  listed  in  40  CFR  part 
261,  Appendix  VII)  and  determines  the 
RQs  for  these  constituents.  The  lowest 
of  the  constituent  RQs  becomes  the  RQ 
for  the  waste  stream.  In  the  case  of  spent 
pothner  wastes  (K088),  the  only 
hazardous  constituent  is  cyanide,  which 
is  a  CERCLA  hazardous  substance  with 
a  final  RQ  of  10  pounds  (50  FR  13456, 
April  4, 1985).  For  this  reason,  EPA 


"For  a  detailed  response  to  this  conunent  on 
ethylene  glycol,  see  Response  Number  II.B.IS  in 
Section  Q  of  the  responses  to  comments  document 
for  this  rulemaking,  available  for  inspection  at  the 
CERCLA  Docket  OfTice.  CrysUl  Gateway  tl,  12th 
Floor,  1235  Jefferson  Davis  Highway.  Arlington,  VA 
22202. 


proposed  an  RQ  of  10  pounds  for  waste 
stream  K088  in  the  October  22, 1993 
NPRM. 

One  commenter  requested  that  the 
proposed  10-pound  RQ  for  K088  be 
raised  to  1,000  pounds  based  on  the 
cyanide  content  of  this  waste  stream. 
The  Agency  notes,  however,  that  the  RQ 
adjustment  methodology  does  not 
consider  the  "content"  or  concentration 
of  a  constituent  in  the  waste  stream  in 
determining  an  RQ  for  that  waste 
stream.  Therefore,  EPA  is  promulgating 
a  10-pound  RQ  for  K088  in  today's  final 
rule. 

6.  F037  and  F038 

As  noted  in  Section  I.B.,  the  Agency 
has  decided  to  promulgate  final  RQs  for 
two  hazardous  waste  streams  (F037  and 
F038)  for  which  RQs  were  proposed  on 
March  27, 1991  (56  FR  12862).  For  mis 
reason,  EPA  is  addressing  the  two 
comments  submitted  on  this  previous 
proposal  in  today's  final  rule. 

Ine  two  commenters  supported  EPA's 
methodology  of  applying  the  Agency's 
"mixture  rule"  in  determining  whether 
CERCLA  notification  for  F037  and  F038 
is  required,  but  opposed  an  RQ  of  one 
poimd  for  F037  and  F038  when 
constituent  quantities  of  the  waste  are 
unknown. 

Under  the  mixture  rule,  as  set  forth  in 
40  CFR  302.6(b).  if  the  quantity  of  each 
of  the  constituents  of  a  waste  is  known, 
reporting  is  required  only  when  an  RQ 
or  more  of  any  of  the  individual 
hazardous  constituents  is  released. 
Knowledge  that  the  average  quantities  of 
hazardous  constituents  in  several  waste 
streams  with  the  same  identification 
number  (e.g.,  F037)  are  below  their 
respective  hazardous  constituent  RQs  is 
not  a  sufficient  basis  for  applying  this 
provision  of  the  mixture  rule  to  all 
waste  streams  with  that  identification 
number. 

The  Agency's  mixtiue  rule  also 
provides  that,  if  the  quantity  of  one  or 
more  of  the  hazardous  constituents  is 
unknown,  reporting  is  required  when  an 
RQ  or  more  of  the  waste  itself  is 
released.  Thus,  if  the  quantity  of  one  or 
more  of  the  constituents  of  F037  or  F038 
was  unknown,  reporting  would  be 
required  when  the  amoimt  of  the  waste 
stream  released  is  one  pound  or  more. 

EPA  believes  that  the  one-pound 
adjusted  RQs  for  waste  streams  F037 
and  F038  are  necessary  to  fulfill  the 
Agency's  CERCLA  mandate  to  protect 
public  health  and  welfare  and  the 
environment  from  releases  of  these 
waste  streams  that  may  contain 
concentrations  of  hazardous 
constituents  greater  than  those 


considered  "typical"  by  the 
commenter." 

C.  Reporting  Requirements  for  CAA 
Broad  Generic  Categories 

1.  Options  for  Assigning  RC^ 

Of  the  broad  generic  categories  of 
chemicals  listed  as  hazardous  air 
pollutants  by  the  CAA  Amendments, 
five  categories — cobalt  compounds, 
glycol  ethers,  manganese  compounds, 
fine  mineral  fibers,  and  polycyclic 
organic  matter — were  not  previously  on 
the  CERCLA  list. 

In  the  October  22, 1993  NPRM,  EPA 
requested  public  comments  on  the 
following  five  options  for  addressing  the 
CERCLA  reporting  requirements  for 
these  broad  categories: 

( 1 )  Assign  no  RQ  level  to  the  CAA 
broad  generic  categories; 

(2)  I&tain  a  one-pound  RQ  for  these 
categories  (i.e.,  the  lowest  RQ  EPA 
assigns  to  individual  hazardous 
sub^ances); 

(3)  Assign  an  RQ  to  each  category  that 
reflects  either  the  average  RQ  or  the 
lowest  RQ  of  the  substances  within  each 
category; 

(4)  Assign  a  5,000-pound  RQ  to  each 
category  (i.e.,  the  highest  RQEPA 
assigns  to  individual  hazardous 
substances);  or 

(5)  Identify  and  assign  an  RQ  to 
certain  substances  within  each  category. 
For  the  remaining  substances  within 
each  of  the  five  categories  not  assigned 
a  specific  RQ,  assign  no  RQ,  retain  a 
one-pound  RQ,  assign  an  average  or 
lowest  RQ,  or  assign  a  5,000-pound  RQ. 

In  the  preamble  to  the  proposed  rule, 
EPA  described  a  variety  of  factors  that 
it  would  consider  in  choosing  an  option 
that  protects  public  health  and  welfare 
and  the  environment.  These  factors 
included:  the  length  of  time  EPA  would 
need  to  evaluate  a  large  number  of 
compounds  individually;  the  need  to 
have  meaningful  information  reported 
to  the  National  Response  Center  (i.e., 
avoiding  either  too  much  or  too  little 
information);  and  the  need  to  avoid 
unnecessary  and  costly  reporting 
burdens.  After  careful  evaluation  of 
these  factors  and  consideration  of  all 
public  comments  on  the  five  options, 
the  Agency  beUeves  that,  as  suggested 
by  34  of  the  44  commenters  who 
addressed  the  options,  the  most 
effective  balance  of  these  factors  would 
be  to  implement  one  of  the  reporting 
scenarios  described  in  Option  5.  Under 


"  For  a  detailed  discussion  of  these  responses  to 
comments  on  F037  and  F03S.  see  Response 
Numbers  V.l  and  V.2  in  Section  V  of  the  responses 
to  comments  document  for  this  rulemaking, 
available  for  inspection  at  the  CERCLA  Docket 
Office,  CrysUl  Gateway  «1, 12th  Floor.  1235 
(lefferaon  Davis  Highway.  Arlington.  VA  22202. 


the  selected  option,  the  Agency  is 
assigning  no  RQ  level  to  the  five  CAA 
broad  generic  categories,  but  will 
evaluate  and  may  individually  list  in 
Table  302.4  of  40  CFR  302.4  certain 
substances  within  the  categories,  and 
assign  RQs  to  these  substances. 

In  response  to  five  commenters' 
requests  to  accelerate  promulgation  of 
the  RQ  adjustments  for  the  hazardous 
air  pollutants  proposed  in  the  October 
22, 1993  NPRM,  the  Agency  expedited 
the  schedule  for  today's  final  rule;  for 
this  reason,  the  Agency  has  not  yet 
implemented  the  portion  of  Option  5 
that  involves  identifying  additional 
substances  within  the  categories  to 
determine  if  individual  listing  in  Table 
302.4  is  warranted,  but  will  do  so  at  a    . 
later  date. 

The  remainder  of  Section  ILC  first 
provides  an  overview  of  EPA's 
evaluation  of  each  of  the  five  options 
using  the  factors  presented  in  the 
proposed  rule.  This  overview  also 
includes  the  number  of  commenters  that 
favored  each  option.  The  public 
comments  are  then  summarized  and 
responses  provided  by  the  following 
topic  areas:  (1)  Definition  and  scope  of 
the  categories;  and  (2)  other  issues. 

Selecting  Option  1  (assigning  no  RQ 
to  the  five  CAA  broad  generic 
categories)  would  eliminate  the  time 
needed  for  EPA  to  evaluate  member 
substances  individually.  Option  1  also 
would  be  the  least  costly  and 
burdensome  of  the  options  because 
reporting  of  such  member  substances 
would  not  be  required  (except  for  those 
that  are  already  listed  separately).  The 
major  disadvantage  of  Option  1  is  that 
it  does  not  contain  any  provisions  for 
individually  listing  and  assigning  RQs 
to  specific  substances  in  future 
rulemakings.  EPA  believes  that  upon 
further  identification  and  analysis  of  the 
substances  within  the  categories,  there 
may  be  certain  individual  substances 
that  merit  separate  listing  and  reporting 
requirements  to  protect  adequately 
public  health  and  welfare  and  the 
environment.  Eight  commenters  favored 
Option  1. 

The  Agency  decided  that  Option  2 
(retaining  a  one-poimd  RQ  for  the 
category)  would  be  infeasible  for  a 
variety  of  reasons.  As  correctly  noted  by 
several  commenters,  a  one-pound  RQ 
would  not  take  into  consideration  the 
varying  characteristics  of  all  of  the 
specific  compoimds  in  the  categories. 
TTius,  Option  2  would  resuh  in  a  large 
burden  on  the  regulated  commimity  for 
reporting  small  releases  of  thousands  of 
substances  whose  inherent  chemical 
characteristics  do  not  warrant  reporting 
at  such  low  release  levels.  In  addition, 
the  large  number  of  reports  of  small 


releases  would  hinder  the  National 
Response  Center's  ability  to  receive  and 
prtx»ss  meaningful  information  and, 
therefore,  the  government's  ability  to 
respond  to  releases  that  are  much  more 
likely  to  pose  a  threat  to  public  health 
or  welfare  or  the  environment.  No 
commenters  favcwedpption  2. 

Similarly,  the  Agency  determined  that 
Option  3  (assign  an  RQ  to  each  category 
that  reflects  either  the  average  RQ  or  the 
lowest  RQ  of  the  substances  within  the 
category)  would  be  infeasible.  Assigning 
an  average  RQ  to  the  categories,  in 
addition  to  the  disadvantages  of  Option 
2,  would  be  extremely  time-  and 
resource-intensive  because  EPA  would 
need  to  evaluate  all  known  individual 
substances  within  each  category  to 
determine  an  RQ  for  each  so  that  an 
average  RQ  for  the  category  could  be 
calculated.  Assigning  the  lowest  RQ  of 
the  member  substances  to  the  category, 
similar  to  Option  2,  would  result  in 
reporting  of  a  large  number  of  small 
releases  that  would  hinder  government 
response  capabilities.  This  portion  of 
Option  3  also  would  be  time-  and 
resource-intensive  because  EPA  would 
need  to  evaluate  the  substances  within 
the  categories  to  determine  the  lowest 
RQ  of  the  member  substances.  No 
commenters  favored  Option  3. 

Option  4  (assign  a  5,000-pound  RQ  to 
each  category)  would  be  less 
burdensome  than  Options  2  and  3,  but 
also  would  be  technically  inappropriate 
for  certain  substances  that  may  pose 
greater  hazards.  Only  two  commenters 
favored  Option  4. 

Option  5  involves  identifying  and 
assigning  RQs  to  certain  substances 
within  each  category,  but  contains 
several  possible  variations  on  how  to 
treat  the  remaining  substances  (i.e., 
assign  no  RQ,  assign  a  one-pound  RQ, 
assign  an  average  or  lowest  RQ,  or 
assign  a  5,000-pound  RQ).  These 
variations  correspond  to  the  previous 
four  options.  A  total  of  34  commenters 
favored  Option  5  as  an  acceptable 
variation  of  Option  1. 

EPA  has  concluded  that  Option  5  is 
preferable  to  the  other  four  options 
because  it  allows  the  Agency  greater 
flexibility  to  achieve  the  appropriate 
balance  between  rei>orting  burdens,  the 
amount  of  time  needed  for  EPA  to 
evaluate  individual  member  substances, 
and  protection  of  public  health  and 
welfare  and  the  environment.  In 
particular,  EPA  has  chosen  the  variation 
of  Option  5  under  which  the  Agency 
assigns  no  RQ  to  the  category  but 
identifies,  designates,  and  assigns  RQs 
to  certain  individual  substances  within 
the  category  at  a  later  date.  Thus, 
reporting  will  be  required  for  these 
substances,  but  not  for  other  substances 


within  the  categories  that  do  not  merit 
separate  CERCLA  listing.  This  process 
of  identifying  member  substances  and 
assigning  RQs  will  require  a 
considerable  amount  of  time  and 
Agency  resources,  which  will  vary 
depending  on  the  number  of  substances 
designated.  The  major  advantage  of  this 
variation  of  Option  5  is  that  reports  to 
the  National  Response  Center  will  be 
limited  to  information  that  specifically 
applies  to  substances  that  have  been 
evaluated  and  for  which  a 
determination  has  been  made  that  they 
should  be  individually  listed  in  Table 
302.4  of  40  CFR  part  302. 

It  is  important  to  note  that  CERCLA 
liability  continues  to  apply  to  releases  of 
all  compounds  within  each  category, 
even  if  these  compounds  are  not  listed 
separately  in  Table  302.4  and,  therefore, 
RQs  have  not  been  assigned.  Parties 
responsible  for  releases  of  hazardous 
substances  that  fall  under  any  of  the  five 
CAA  broad  generic  categories  are  liable 
for  the  costs  associated  with  cleanup 
and  any  natural  resource  damages 
resulting  from  the  release. 

2.  Definition  and  Scope  of  the 
Categories 

Five  commenters  noted  that  certain 
footnotes  from  the  CAA  Amendments  of 
1990  that  apply  to  three  of  the  five  CAA 
broad  generic  categories  (glycol  ethers, 
fine  mineral  fibers,  and  polycyclic 
organic  matter)  were  not  included  in  the 
October  22, 1993  NPRM.  The 
commenters  asserted  that,  without  these 
footnotes,  the  listings  for  these  three 
categories  in  Table  302.4  of  40  CFR 
302.4  would  be  unclear  and  subject  to 
different  interpretations.  For  this  reason. 
the  commenters  urged  EPA  to  include 
the  footnotes  to  these  three  CAA 
categories  in  the  regulatory  Ust  of 
CERCLA  hazardous  substances  (i.e.. 
Table  302.4). 

In  the  October  22, 1993  NPRM,  the 
Agency  intended  that  the  proposed 
listings  in  Table  302.4  of  40  CFR  302.4 
for  these  hazardous  air  pollutants 
(including  the  five  CAA  broad  generic 
categories)  be  the  same  as  the  listings  for 
these  substances  in  the  CAA 
Amendments  (subject  to  clarification  by 
regulations  implementing  these 
amendments).  As  the  commenters 
correctly  note,  footnotes  2,  3,  and  4  in 
the  CAA  Amendments  that  limit  the 
CAA  section  112  listings  of  "glycol 
ethers,"  "fine  mineral  fibers,"  and 
"polycychc  organic  matter," 
respectively,  also  apply  to  these  same 
listings  in  Table  302.4,  To  clarify  this 
issue  in  today's  final  rule,  EPA  is 
revising  the  three  category  listings 
(glycol  ethers,^  fine  mineral  fibers.'  and 
polycyclic  organic  matter*)  proposed  in 
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the  October  22, 1993  NPRM  to  add  the 
applicable  footnotes  from  the  CAA 
/umendments  of  1990: 

*  Includes  mono-  and  di-  ethers  of  ethylene 
glycol,  diethylene  glycol,  and  triethylene 
glycol  R-(OCH2CH2),-OR'  where 

ns  1,2.  or  3 
R  «  alkyl  or  aryl  groups 
R'«  R,  H,  or  groups  which,  when  removed, 
yield  glycol  ethers  with  the  stnictxire:  R- 
(OCH2CH2),-OH.J*  Polymers  are 
excluded  from  the  glycol  category. 
'  Includes  mineral  fiber  emissions  from 
facilities  manufecturing  or  processing  glass, 
rock,  or  slag  fibers  (or  other  mineral  derived 
fibers)  of  average  diameter  1  micrometer  or 
less. 

*  Includes  organic  compounds  with  more 
than  one  benzene  ring,  and  which  have  a 
boiling  point  greater  than  or  equal  to  100  °C. 
(42  U.S.CA.  7412  (bKD) 

EPA  believes  tliat  such  clarification 
will  assist  persons  in  charge  of  vessels 
and  facilities  in  determining  whether  a 
release  contains  a  substance  within 
these  three  CAA  categories  and,  thus,  a 
CERCLA  hazardous  substance  subject  to 
liability,  response,  and  abatement 
provisions  under  CERCLA. 

Some  commenters  asserted  that,  even 
with  the  inclusion  of  these  footnotes 
from  the  CAA  Amendments  of  1990,  the 
definitions  of  the  glycol  ethers,  fine 
mineral  fibers,  and  polycyclic  organic 
matter  categories  are  overly  broad.  The 
Agency  agrees  that,  although  the 
categories  have  been  partially  limited  in 
definition  and  scope  by  the  footnotes 
noted  above,  the  categories  remain 
broad.  The  only  action  EPA  is  taking  in 
this  rulemaking  is  to  codify  the  listings 
of  polycyclic  organic  matter,  glycol 
ethers,  and  fine  mineral  fibers  on  the 
regulatory  list  of  hazardous  substances 
in  Table  302.4  of  40  CFR  302.4.  Any 
further  clarification  of  the  definitions  of 
these  categories  would  more 
appropriately  be  addressed  under 
regulations  implementing  CAA  section 
112." 

Foitf  commenters  concluded  that, 
because  of  the  footnote  limiting  the 
definition  of  the  category  fine  mineral 
fibers,  refractory  ceramic  fibers  (RCF) 
and  other  manmade  vitreous  fibers 


>*The  Ageacy  would  like  to  note  that  a 
typographical  error  has  been  made  in  the  second 
mention  of  the  chemical  fonnula  for  glycol  ethers 
in  footnote  2  from  the  CAA  Amendments.  This 
formula  appears  in  the  CAA  Amendments  as  "R- 
(0CH2CH).-OH."  In  Table  302.4  of  todays  final 
rule,  an  additional  "2"  has  been  added  within  the 
parentheses:  thus,  the  formula  in  the  regulation  will 
read  ••R(OCH2CH2).-OH."  rather  than  the  way  it 
appears  in  the  CAA  Amendments. 

"  For  detailed  responses  to  specific  comments  on 
the  scope  of  these  five  CAA  categories,  see  Section 
QLA  of  the  responses  to  comments  document  for 
this  rulemaking,  available  for  inspection  at  the 
CERCLA  Docket  Office,  Crystal  Gateway  »1, 12th 
Floor.  1235  )efierson  Davis  Highway.  Arlington,  VA 
22202. 


(MMVF)  are  not  within  the  scope  of  the 
category  and,  thus,  are  not  CERCLA 
hazardous  substances.  Provided  RCF 
and  other  MMVF  have  an  average 
diameter  larger  than  one  micrometer, 
the  Agency  agrees  that  these  substances 
would  not  fall  within  the  fine  mineral 
fibers  category  under  CERCLA  and, 
thus,  would  not  be  subject  to  release 
reporting  and  liability  requirements. 
Should  RCF  or  other  MMVF,  however, 
have  an  average  diameter  of  one 
micrometer  or  less,  these  substances 
would  be  considered  hazardous 
substances  and,  therefore,  would  be 
subject  to  CERCLA  requirements. 
One  of  these  four  commenters 
requested  that  any  CERCLA  listing  of 
MMVF,  including  RCF,  apply  only  to  air 
emissions  and  should  not  include 
releases  to  water  or  land.  The 
commenter  stated  that  EPA  s  CERCLA 
listing  for  asbestos  appears  to  provide  a 
precedent  for  its  recommended 
approach.  EPA  disagrees  with  the 
commenter's  recommendation  because 
CERCLA  regulates  releases  of  hazardous 
substances  to  all  environmental  media. 
For  example,  the  listing  of  asbestos  as  a 
CERCLA  hazardous  substance 
encompasses  all  forms  of  this  substance; 
it  is  only  the  reporting  requirement  that 
is  limited  to  releases  of  "friable"  forms 
of  asbestos.  Nevertheless,  releases  of 
"friable"  asbestos  to  environmental 
media  other  than  air  remain  subject  to 
CERCLA  reporting  requirements  and 
any  releases  of  asbestos  remain  subject 
to  the  liability  scheme  under  CERCLA. 
Similarly,  releases  of  fine  mineral  fibers 
that  are  listed  individually  in  Table 
302.4  into  any  environmental  medium 
are  subject  to  reporting  and  releases  of 
any  fine  mineral  fibers  that  fall  within 
the  CAA  fiber-size  limitation  (one 
micrometer  or  less)  to  any 
environmental  medium  are  subject  to 
CERCLA's  liability  scheme. 

Owners  and  operators  of  underground 
storage  tanks  containing  substances  that 
may  fall  within  the  five  CAA  broad 
generic  categories  have  requested 
guidance  regarding  the  scope  of  these 
categories  to  assist  them  in  determining 
whether  they  are  regulated  under  RCRA 
Subtitle  I.  For  an  underground  storage 
tank  to  fall  under  the  regulatory 
jurisdiction  of  RCRA  Subtitle  I,  the  tank 
must  store  a  "regulated  substance."  The 
term  regulated  substance  is  defined  as 
petroleum  and  CERCLA  hazardous 
substances,  as  defined  in  CERCLA 
section  101(14)  (excluding  RCRA 
hazardous  wastes)  (see  40  CFR  280.12). 
To  assist  in  determining  whether 
particular  substances  stored  are 
members  of  the  CAA  categories  and, 
therefore,  are  CERCLA  hazardous 
substances  subject  to  the  RCRA  Subtitle 


I  imderground  storage  tank  regulations, 
owners  and  operators  may  refer  to  the 
definitions  of  these  categories  in  section 
112  of  the  CAA.  Appropriate  Agency 
offices  will  coordinate  to  develop  a 
process  to  further  assist  owners  and 
operators  in  making  this  determination. 

3.  Other  Issues 

Three  commenters  requested  that  EPA 
identify  by  Chemical  Abstract  Service 
Registry  Number  (CASRN)  the 
substances  within  the  CAA  broad 
generic  categories  for  which  releases 
must  be  reported.  EPA's  choice  of 
Option  5  satisfies  this  request.  Because 
EPA  is  assigning  no  RQ  to  these  five 
categories,  only  releases  of  substances 
individually  listed  with  an  RQ  and 
CASRN  in  Table  302.4  require  CERCLA 
notification.  Therefore,  in  effect,  EPA 
already  has  identified  by  CASRN  in 
Table  302.4  the  CERCLA  hazardous 
substances  for  which  releases  must  be 
reported. 

Another  commenter  suggested  that, 
because  categories  may  not  be  identical 
in  potential  hazard,  different  reporting 
options  may  be  suitable  for  different 
categories.  The  Agency  does  not  agree 
that  implementing  differing  approaches 
to  reporting  requirements  for  the 
different  broad  generic  categories  is 
warranted.  The  main  similarity  among 
the  categories  is  that  each  contains 
hundreds  or  thousands  of  substances 
with  varying  toxicities.  Based  on  this 
similarity,  and  on  a  variety  of  other 
factors  considered  by  the  Agency  (see 
Section  II.C.1  for  a  discussion  of  these 
factors),  EPA  decided  that  assigning  a 
single  RQ  to  a  particular  category  is 
inappropriate  for  all  five  categories. 
Thus,  for  each  of  the  five  CAA 
categories,  the  Agency  is  assigning  no 

RQ. 

A  different  commenter  suggested  that 
overreporting  would  result  if  EPA  were 
to  assign  an  RQ  for  only  a  few  specific 
compounds  within  a  category.  EPA 
disagrees  with  this  assertion.  In  an  April 
4, 1985  final  rule  (50  FR 13456),  and  in 
several  subsequent  final  rules,  the 
Agency  assigned  adjusted  RQs  to 
specific  substances  that  are  listed 
individually  in  Table  302.4  and  that 
also  fall  within  the  broad  generic 
categories  listed  under  CWA  section 
307(a).  Adjusted  RQs  for  some  of  these 
individually  listed  CWA  substances 
have  been  in  place  for  nearly  10  years. 
Based  on  the  number  of  releases  of  these 
individually  listed  CWA  substances  that 
have  been  reported  to  the  National 
Response  Center,  there  is  no  indication 
that  overreporting  has  resulted  in  the 
case  of  the  CWA  broad  generic 
categories.  Similarly,  EPA  does  not 
believe  that  overreporting  would  occur 


for  the  CAA  broad  generic  categories  if 
the  Agency,  as  a  result  of  its  evaluation 
of  the  CAA  categories,  chooses  to  list 
specific  substances  within  the  categories 
and  assign  RQs  to  these  substances. 

The  same  commenter  asserted  that,  if 
EPA  assigned  an  RQ  to  only  one 
compound  within  a  CAA  broad  generic 
category,  a  facility  could  be  out  of 
compliance  if  it  chose  not  to  report  a 
release  of  that  compound.  In  fact,  each 
of  the  five  CAA  broad  generic  categories 
in  today's  final  rule  contains  at  least  one 
substance  that  already  is  individually 
listed  as  a  CERCLA  hazardous  substance 
with  an  RQ  in  Table  302.4.  Examples  of 
separately  listed  CERCLA  hazardous 
substances  that  are  members  of  the 
categories  include  cobaltous  bromide 
(cobalt  compounds),  2-ethoxyethanol 
(glycol  ethers),  potassium  permanganate 
(manganese  compounds),  asbestos  (fine 
mineral  fibers),  and  benzofajpyrene 
(polycyclic  organic  matter).  Under 
CERCLA  section  103,  releases  equal  to 
or  greater  than  the  RQs  for  these 
hazardous  substances  must  be  reported 
to  the  National  Response  Center  as  soon 
as  the  person  in  charge  has  knowledge 
of  the  release.  Thus,  EPA  agrees  with 
the  commenter's  assessment  that  a 
facility  would  be  out  of  compUance  if  it 
failed  to  report  a  release  of  an  RQ  or 
more  of  an  individually  listed  substance 
within  any  of  the  CAA  broad  generic 
categories. 

In  addition,  the  same  commenter 
noted  that,  if  a  &dlity  has  no 
knowledge  of  the  specific  compounds 
released,  then  only  the  CAA  brt>ad 
generic  category  reporting  requirement 
(i.e.,  no  RQ  for  the  category)  would 
apply.  This  assertion,  however,  is 
inaccurate  with  respect  to  releases  of 
hazardous  substances  that  are  within 
one  of  the  generic  listings  and  that  also 
are  individually  listed  in  Table  302.4 
with  corresponding  RQs. 

Under  CERCLA  section  103(8). 
notification  must  occur  when  the  person 
in  charge  of  a  facility  has  knowledge  of 
a  release  of  such  a  hazardous  substance 
in  an  amount  that  equals  or  exceeds  an 
RQ.  This  includes  individually  listed 
hazardous  substances  within  the  CAA 
broad  generic  categories.  The 
determination  of  whether  the  person  in 
charge  has  knowledge  depends  on  the 
actions  that  a  person  in  that  position 
could  reasonably  be  expected  to  take 
under  the  circumstances.  In  evaluating 
possible  enforcement  proceedings  for 
failure  to  comply  with  the  CER(XA 
section  103  reporting  requirement,  the 
Agency's  determination  whether  the 
person  in  charge  had  knowledge  will  be 
made  on  a  case-by-case  basis.  EPA 
believes  that  the  most  prudent  course  of 
action  for  the  person  in  charge  would  be 


to  identify  the  substance(s)  being 
released  and  to  determine  if  the  amoimt 
of  the  substance(s)  released  equals  or 
exceeds  an  RQ.  The  Agency  beUeves 
that  this  approach  on  the  part  of  perscms 
in  charge  would  also  help  to  avoid 
overreporting. 

A  different  commenter  expressed 
confusion  because  EPA  failed  to 
mention,  in  the  October  22, 1993  NPRM, 
the  commenter's  1992  petition  to 
designate  and  assign  RQs  to  about  20 
ethylene  glycol  ethers  within  the  larger 
CAA  category  of  glycol  ethers."  When 
the  proposed  rule  was  published, 
however,  the  Agency  was  still 
evaluating  various  options  for  applying 
reporting  requirements  to  the  five  CAA 
broad  generic  categories,  including 
"glycol  ethers."  Only  after  receiving  and 
evaluating  comments  on  the  five  options 
presented  in  the  October  22. 1993 
NPRM,  did  the  Agency  decide  to  select 
Option  5.  EPA  believes  that  responding 
to  the  commenter's  petition  to  adjust 
RQs  of  substances  within  the  glycol 
ethers  category,  prior  to  an  Agency 
decision  on  the  appropriate  reporting 
requirements  for  the  category,  would 
have  been  premature  and  might  have 
led  to  confusion  within  the  regulated 
commimity  about  what  reporting 
requirements  apply  to  the  CAA  category 
of  glycol  ethers.  Following 
promulgation  of  today's  final  rule, 
however,  EPA  will  begin  to  evaluate  the 
data  submitted  by  the  commenter  to 
determine  whether  individual  listing  in 
Table  302.4  and  RQ  adjustment  of 
specific  ethylene  glycol  ethers  is 
warranted  under  the  selected  Option  5. 

Two  commenters  suggested  that  EPA 
could  estabUsh  subcategories  Mrithin  the 
CAA  broad  generic  categories,  and 
assign  separate  RQs  to  the  subcategories. 
For  example,  one  commenter  suggested 
that  EPA  assign  a  low  RQ  to  the 
subcategory  of  carcinogenic  polynuclear 
aromatic  hydrocart>ons  (PAHs)  within 
the  larger  CAA  category  of  polycyclic 
organic  matter,  and  a  higher  RQ  for  non- 
carcinogenic  PAHs.  EPA  appreciates  the 
commenters'  suggestion  and  may 
consider  using  these  subcategories  in 
any  future  determination  of  whether 
individual  listing  in  Table  302.4  and  RQ 
adjustment  of  specific  PAHs  (or 
subcategories  of  PAHs)  is  warranted. 

One  commenter  claimed  that  only 
individual  chemicals  listed  under  CAA 
section  112  are  CERCLA  hazardous 
substances,  and  that  CAA  category 
members  not  otherwise  listed  under 
CERCLA  need  not  be  reported  at  the 


one-pound  level.  The  Agency  disagrees 
with  the  commenter's  assertion  that  the 
one-pound  statutory  RQs  did  not  require 
reporting  of  substances  (other  than  those 
listed  separately  in  Table  302.4)  within 
the  CAA  categories  prior  to  this  final 
rule.  CERCLA  section  101(14)(E)  states 
that  the  term  "hazardous  substance" 
includes  "any  hazardous  air  p>ollutant 
Usted  under  section  112  of  the  Clean  Air 
Act."  Thus,  the  CAA  categories 
automatically  became  hazardous 
substances  by  virtue  of  their  listing  as 
hazardous  air  pollutants  under  CAA 
section  112.  CERCLA  section  102(b) 
provides  that  an  RQ  of  one  poimd 
applies  to  hazardous  substances  (which 
include  the  CAA  hazardous  air 
pollutants)  until  this  RQ  is  adjusted  by 
regulation.  All  substances  within  the 
categories,  as  well  as  the  categories 
themselves,  are  CERCLA  hazardous 
substances.  Therefore,  during  the  period 
beginning  with  the  signing  of  the  CAA 
Amendments  of  1990  and  ending  with 
the  effective  date  of  today's  final  rule, 
the  one-pound  statutory  RQs  for  the 
categories  have  applied  to  all  substances 
within  the  categories. 

One  commenter  requested  that  the 
Agency  consider  a  low-percentage 
threshold  for  the  CAA  categories  below 
which  a  component  of  a  mixture  may  be 
excluded  from  regulation.  Unless 
permitted  or  exempted,  the  release  of  an 
RQ  or  more  of  a  hazardous  substance 
must  be  reported,  regardless  of  the 
concentration  of  the  substance  released. 
Notification  of  releases  of  hazardous 
substances  that  equal  or  exceed  an  RQ. 
even  those  with  relatively  low 
concentrations,  is  mandated  by  CERCLA 
and  EPA  believes  that  such  reports  are 
essential  to  allow  government  persoimel 
to  decide  whether  a  response  action  is 
necessary  to  protect  pubUc  health  or 
welfare  or  the  environment.^ 

D.  Delisting  Petition  for  Caprolactam 

Two  commenters  requested  that  EPA 
respond  to  a  delisting  petition  for 
caprolactam  submitted  on  July  19, 1993. 
One  of  the  commenters  asserted  that, 
"upon  the  removal  of  caprolactam  from 
the  ICAA  section  112]  list  of  "hazardous 
air  pKillutants,'  caprolactam  will  no 
longer  be  a  CERCLA  'hazardous 
substance'  under  CERCLA  §  101(14) 

This  assertion,  however,  is  not  a 
complete  characterization  of  the 
CERCLA  authority  for  listing 


>■  Petition  to  Adjust  the  Reporttble  Quantity  for 
Glycol  Ethers  under  CERCLA  Section  102.  July  B. 
1992.  From  Gordon  D.  Strickland.  Chemical 
Manufacturers  Association  to  Bartnra  Hostage, 
Emergency  Response  Division,  U.S.  EPA. 


"For  detailed  responses  to  comments  on  other 
issues  related  to  the  five  CAA  broad  generic 
categories,  see  Section  IHC  of  the  responses  to 
comments  document  for  this  rulemaking,  available 
for  inspection  at  the  CERCLA  Docket  Office.  Crystal 
Gateway  tl.  12th  Floor,  1235  Jefferson  DavU 
H^hway.  Arlington,  VA  22202. 
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caprolactam  as  a  hazardous  substance. 
As  the  commenter  correctly  notes, 
caprolactam  is  included  in  the 
definition  of  "hazardous  substance" 
because  it  has  been  listed  as  a  hazardous 
air  pollutant  under  the  CAA,  and 
CERCLA  section  101(14)(E)  incorporates 
by  reference  any  hazardous  air  pollutant 
listed  under  section  112  of  the  CAA. 
The  commenter  has  failed  to  mention, 
however,  that  under  CERCLA  section 
101(14)(B),  the  term  "hazardous 
substance"  also  includes  "•  *  *  any 
element,  compound,  mixture,  solution, 
or  substance  designated  pursuant  to 
section  102  of  ICERCLA]  *   *  *."  . 
CERCLA  section  102(a)  authorizes  EPA 
to  designate  as  hazardous  and  assign 
RQs  to  those  substances  which,  when 
released  into  the  environment,  may 
present  substantial  danger  to  the  public 
health  or  welfare  or  the  environment. 

Furthermore,  the  regulations 
governing  designation  of  hazardous 
substances  (40  CFR  302.4(a))  provide 
that  "|t]he  elements  and  compounds 
and  hazardous  wastes  appearing  in 
Table  302.4  are  designated  as  hazardous 
substances  under  section  102(a)  of 
(CERCLA)."  Thus,  once  a  hazardous 
substance  listed  under  any  of  the 
statutes  referred  to  in  CERCLA  section 
101(14)  is  added  to  the  regulatory  list  at 
40  CFR  302.4,  that  substance 
automatically  is  also  designated  as  a 
hazardous  substance  under  CERCLA 
section  102(a).  As  the  commenter 
acknowledges,  caprolactam  has  been 
proposed  to  be  added  to  the  list  at  40 
CFR  302.4;  therefore,  upon  the  effective 
date  of  this  final  rule,  caprolactam  is 
also  designated  as  a  hazardous 
substance  under  CERCLA  section 
102(a),  not  only  under  section 
101(14)(E). 

If  the  commenter  is  correct  that  its 
petition  to  delist  caprolactam  under 
CAA  section  112  will  be  granted,^  then 
EPA  would  evaluate  caprolactam  to 
determine  whether  there  is  any 
independent  basis  for  retaining  this 
substance  as  hazardous  under  secdon    ' 
102(a)  of  CERCLA  and  40  CFR  302.4(a). 
If  EPA  determines  that  there  is  no 
independent  basis  for  retaining 
caprolactam  in  Table  302.4,  it  may  be 
possible  to  delete  caprolactam  from  the 
CERCLA  list  of  hazardous  substances 


»CAA  section  112(b)(3)(C)  requires  delisting  of  a 
hazardous  air  pollutant  if  EPA  finds  "that  there  is 
adequate  data  on  the  health  and  environmental 
effects  lof  the  substance!  to  determine  that 
emissions,  ambient  concentrations, 
bioaccumulation  or  deposition  of  the  substance  may 
not  reasonably  be  anticipated  to  cause  any  adverse 
effects  to  the  human  health  or  advene 
environmental  effects."  EPA  has  not  yet  issued  a 
final  determination  whether  the  petition  to  delist 
caprolactam  meets  the  CAA  delisting  criteria. 


simultaneously  with  delisting  under  the 
CAA. 

In  addition,  the  commenter  cited  a 
May  25, 1983  proposed  rule  (48  FR 
235541,  in  which  EPA  suggested  that 
changes  to  lists  of  substances  under 
statutes  incorporated  in  the  CERCLA 
definition  of  a  hazardous  substance 
(CERCLA  section  101(14))  would  be 
reflected  simultaneously  on  the 
CERCLA  list  of  hazardous  substances  in 
Table  302.4  at  40  CFR  302.4.  In  the 
April  4, 1985  final  rule  (50  FR  13456), 
however,  EPA  modified  this  previous 
policy  by  providing  that  all  hazardous 
substances  in  Table  302.4  are  also 
designated  under  CERCLA  section 
102(a)  (see  40  CFR  302.4(a)).  Thus,  even, 
if  substances  are  removed  from  lists 
under  other  statutes  referred  to  in 
(3J?CLA  section  101(14),  these 
substances  may  remain  in  Table  302.4 
by  virtue  of  their  designation  under 
CERCLA  section  102(a).  Because  of  the 
CERCLA  section  102(a)  designation 
reflected  in  40  CFR  302.4(a),  the  Agency 
does  not  believe  that  changes  to  lists  of 
substances  under  statutes  listed  in 
CERCLA  section  101(14)  necessarily 
require  simultaneous  changes  to  Table 
302.4. 

m.  Changes  to  List  of  Hazardous 
Substances  and  Their  RQs 

To  show  more  clearly  the  two  types 
of  changes  to  the  list  of  CERCLA 
hazardous  substances  resulting  from  the 
addition  of  the  CAA  Amendments 
hazardous  air  pollutants  and  the  RCRA 
hazardous  wastes,  EPA  proposed  in  the 
October  22,  1993  NPRM,  and  is 
promulgating  in  today's  final  rule  two 
sets  of  revisions  to  Table  302.4  of  40 
CFR  302.4.  One  set  of  revisions  contains 
the  new  listings  for  the  CAA 
Amendments  hazardous  air  pollutants 
(including  the  revised  cresols  and 
xylenes  entries)  and  the  RCRA 
hazardous  wastes,  including  final  RQs 
for  these  substances.  The  other  set  of 
revisions  adds  a  new  statutory  source 
code  for  certain  hazardous  substances 
that  were\jready  on  the  CERCLA  list 
(e.g.,  acetaldehyde  and  acetonitrile)  to 
indicate  that,  as  a  result  of  their  listing 
as  hazardous  air  pollutants  in  the  CAA 
Amendments,  an  additional  statutory 
source  for  designation  of  these 
hazardous  substances  is  CAA  section 
112. 

IV.  Oianges  to  40  CFR  Parts  355  and 
117 

Appendices  A  and  B  of  40  CFR  part 
355,  which  list  extremely  hazardous 
substances  (EHSs)  and  their  threshold 
planning  quantities  (TPQs)  under 
EPCRA.  also  show  the  RQs  for  EHSs. 
Five  of  the  new  CAA  hazardous  air 


pollutants  whose  RQs  are  adjusted 
today  are  also  EHSs.  These  substances 
are  diloroacetic  acid,  hydroquinone, 
beta-propiolactone.  titanium 
tetrachloride,  and  o-cresol.  This  rule 
promulgates  100-pound  RQ  adjustments 
for  chloroacetic  acid,  hydroquinone. 
and  o-cresol.  a  10-pound  RQ  adjustment 
for  beta-propiolactone.  and  a  1.000- 
pound  RQ  adjustment  for  titanium 
tetrachloride.  Therefore,  to  reflect  fully 
the  RQ  adjustments  for  these  five 
substances,  EPA  today  is  revising 
Appendices  A  and  B  of  40  CFR  part  355 
to  include  these  new  adjusted  RCJs. 
EPA  also  is  amending  the  RQs  for 
"cresol"  and  "xylene  (mixed)"  in  Table 
117.3  of  40  CFR  part  117  to  be 
consistent  with  the  CERCLA  RQs.  Table 
117.3,  the  list  of  CWA  hazardous 
substances  and  their  RQs,  currently 
contains  listings  for  "cresol"  and 
"xylene  (mixed),"  each  with  an  RQ  of 
1,000  pounds.  "Cresol"  and  "xylene 
(mixed)"  are  included  in  Table  117.3 
because  they  were  originally  listed  as 
hazardous  substances  under  CWA 
section  311(b)(4). 

V.  Regulatory  Analyses 

A.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735,  October  4.  1993),  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and,  therefore, 
subject  to  review  by  the  Office  of 
Management  and  Budget  (OMB)  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more,  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Oeate  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4J  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

It  has  been  determined  that  this  final 
rule  is  not  a  "significant  regulatory 
action"  under  the  terms  of  Executive 
Order  12866  and  is  therefore  not  subject 
to  OMB  review.  An  economic  analysis 
performed  by  EPA  »'  shows  that  this 


final  rule  will  result  in  a  net  cost 
savings  of  approximately  $500,000 
annually,  and  does  not  result  in  any  of 
the  other  effects  that  define  a  significant 
regulatory  action.  In  this  final  rule,  RQs 
for  44  of  the  47  individual  hazardous  air 
pollutants  and  three  of  the  11  RCRA 
wastes  are  raised.  In  addition,  as  noted 
in  Section  II.C.l  of  this  preamble.  EPA 
is  assigning  no  RQ  level  to  the  five 
broad  generic  categories  of  hazardous 
air  pollutants.  The  RQs  of  the  cresols 
and  xylenes  categories  and  the  five 
hazardous  wastes  with  RQs  based  on  the 
RQ  for  cresols  are  being  lowered  from 
previously  adjusted  levels.  The 
estimated  net  effect  of  these  changes 
will  be  to  reduce  by  approximately 
1 ,300  the  number  of  reportable  releases 
for  these  hazardous  substances  each 
'  year  (see  the  economic  analysis 
mentioned  above).  The  estimated 
$500,000  net  cost  savings  reflects  only 
those  effects  of  the  RQ  adjustments  that 
are  readily  quantifiable  in  dollars  and 
are  associated  with  the  release 
notification  requirements  under  section 
103  of  CER(XA  and  section  304  of 
EPCRA  (including  the  associated 
activities  of  recordkeeping,  notification 
processing,  monitoring,  and  response). 

B.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  of  1980 
requires  that  a  Regulatory  Flexibility 
Analysis  be  (>erformed  for  all  rules  that 
are  likely  to  have  a  "significant  impact 
on  a  substantial  number  of  small 
entities."  If  this  criterion  is  met,  the 
Agency  must  conduct  a  Regulatory 
Flexibility  Analysis  to  examine  ways  its 
regulation  could  be  modified  to  mitigate 
these  adverse  impacts.  A  Regulatory 
Flexibility  Analysis  is  not  necessary  for 
this  final  rule,  because  the  upper-bound 
total  cost  of  compUance  to  small  firms 
is  negligible.32  In  fact,  as  noted  in 
Section  V.A.  of  today's  preamble,  the 
Agency  anticipates  that  raising  most  of 
the  statutory  one-pound  RQs  for  the 
hazardous  air  pollutants,  as  well  as 
assigning  no  RQ  to  the  five  CAA 
categories  in  this  rule,  will  result  in  a 
net  cost  savings.  Therefore,  EPA  hereby 
certifies  that  today's  final  rule  is  not 
likely  to  have  a  significant  impact  on  a 
substantial  number  of  small  entities.  As 


3<  See  the  Economic  Impact  Analysis  of 
Reportable  Quantity  Adjustments  for  CAA 


Hazardous  Air  Pollutants  and  RCRA  Hazardous 
Wastes,  Volume  VI.  available  for  inspection  at  the 
CERCLA  Docket  Office.  Crystal  Gateway  #1. 12th 
Floor,  1235  lefferson  Davis  Highway,  Arlington,  VA 
22202. 

^2  See  the  Regulatory  Impact  Analysis  of 
Reportable  Quantity  Adjustments  Under  Sections 
102  and  103  of  the  Comprehensive  Environmental 
Response.  Compensation,  and  Liability  Act.  Volume 
I.  March  1985,  available  for  inspection  at  the 
CERCLA  Docket  GfTice,  Crystal  Gateway  tl,  12th 
Floor,  1235  Jefferson  Davis  Highway,  Arlington,  VA 
22202. 


a  result,  no  Regulatory  Flexibility 
Analysis  is  necessary. 

C.  Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  this  final  rule 
have  been  approved  by  OMB  under  the 
provisions  of  the  Pap>erwori^  Reduction 
Act,  44  U.S.C.  3501  et  seq.,  and  have 
been  assigned  OMB  control  number 
2050-0046.  The  public  reporting  burden 
for  the  collection  of  information 
pursuant  to  CERCLA  section  103  is 
estimated  to  take,  on  average,  4.1  hours 
per  response.  This  estimate  includes  the 
determination  whether  a  release 
requires  a  report  to  the  National 
Response  Center,  the  time  required  to 
make  the  call,  and  the  time  required  to 
maintain  a  log  of  any  calls  made  to 
government  organizations. 

Because  the  RQs  for  almost  all  of  the 
substances  included  in  today's  final  rule 
are  being  raised,  the  net  reporting  and 
recordkeeping  burden  associated  with 
reixirting  releases  of  these  substances 
under  CERCLA  section  103  is  expected 
to  decrease.  As  noted  in  the  economic 
impact  analysis  supporting  today's  final 
rule,  EPA  estimates  that  the  annual 
reporting  and  recordkeeping  burdens 
associated  with  reports  to  the  National 
Response  Center  will  be  reduced  by 
more  than  5,300  hours  as  a  result  of 
these  RQ  adjustments. 

Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
Chief,  Information  Policy  Branch,  Mail 
Ckxie  2136.  U.S.  Environmental 
Protection  Agency.  401  M  Street.  SW.. 
Washington.  DC  20460;  and  to  the 
Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget,  Washington,  DC  20503,  marked 
"Attention:  Desk  Officer  for  EPA." 

D.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  signed 
into  law  on  March  22, 1995.  EPA  must 
prepare  a  statement  to  accompany  any 
rule  in  which  the  estimated  costs  to 
State,  local,  or  tribal  governments  in  the 
aggregate,  or  to  the  private  sector,  will 
be  $100  million  or  more  in  any  one  year. 
Under  section  205  of  this  Act.  EPA  must 
select  the  most  cost-effective  and  least- 
burdensome  alternative  that  achieves 
the  objective  of  the  rule  and  that  is 
consistent  with  statutory  requirements. 
Section  203  of  the  Act  requires  EPA  to 
establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  impacted  by  the 
rule. 

EPA  has  determined  that  this  final 
rule  does  not  include  a  Federal  mandate 


that  may  result  in  estimated  costs  of 
$100  million  or  more  to  either  State, 
local,  or  tribal  governments  in  the 
aggregate,  or  to  the  private  sector. 

List  of  Subiects 

40  CFR  Part  1 1 7 

Environmental  protection.  Hazardous 
substances,  Penalties,  Reporting  and 
recordkeeping  requirements.  Water 
pollution  control. 

40  CFR  Part  302 

Air  pollution  control.  Chemicals, 
Emergency  Planning  and  (Community 
Right-to-Know  Act,  Extremely 
hazardous  substances.  Hazardous 
chemicals.  Hazardous  materials. 
Hazardous  materials  transportation. 
Hazardous  substances.  Hazardous 
wastes.  Intergovernmental  relations. 
Natural  resources,  Pesticides  and  pests. 
Reporting  and  recordkeeping 
requirements,  Superfund,  Waste 
treatment  and  disposal.  Water  pollution 
control.  Water  supply. 

40  CFR  Part  355 

Air  pollution  control.  Chemical 
accident  prevention.  Chemical 
emergency  preparedness.  Chemicals. 
Community  emergency  response  plan. 
Community  right-to-know.  Contingency 
planning.  Disaster  assistance. 
Emergency  Planning  and  Community 
Right-to-know  Act,  Extremely 
hazardous  substances.  Hazardous 
substances.  Intergovernmental  relations. 
Natural  resources.  Penalties,  Reportable 
quantity.  Reporting  and  recordkeeping 
requirements,  Superfund  Amendments 
and  Reauthorization  Act,  Threshold 
planning  quantity.  Water  pollution 
control,  Water  supply. 

Dated:  May  23,  1995. 
Carol  M.  Bro%vner, 
Administrator. 

For  the  reasons  set  out  in  the 
preamble.  Chapter  I  of  title  40  of  the 
Code  of  Federal  Regidations  is  amended 
as  follows: 

PART  1 17— DETERMINATION  OF 
REPORTABLE  QUANTITIES  FOR 
HAZARDOUS  SUBSTANCES 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  Sees.  311  and  501(a),  Federal 
Water  Pollution  Control  Act  (33  U.S.C  1251 
et  seq.),  ("the  Act")  and  Executive  Order 
1173i5,  superseded  by  Executive  Order  12777, 
56  FR  54757. 

2.  Section  117.3  is  amended  by 
revising  the  entries  in  the  "category" 
column  and  in  the  "RQ  in  pounds 
(kilograms)"  column  for  "cresol"  and 
"xylene  (mixed)"  in  Table  117.3  from 
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"100  (45.4),"  respectively,  as  set  forth 
below: 

§117.3    Oetanninatlon  of  Rapoftable 
Quantities. 


miES  OF  HAZARDOUS  SUBSTANCES    pART  302-OESIGNATlON. 
DESIGNATED  PURSUANT  TO  SECTION    repqrtaBLE  QUANTmES,  AND 

31 1  OF  THE  Clean  Water  Act         notification 

3.  The  authority  citation  for  part  302 


MateriaJ 


PQ  in        continues  to  read  as  follows: 
Category  pounds  Authority:  42  U.S.C  9602.  9603.  9604;  33 
C^logranis)     U.S.C  1321  and  1361. 


4.  Section  302.4  is  amended  by 
o  ioof45  4l    adding  the  following  new  entries  to 

Cresoi B...„ iw  140.4,    ^able  302.4  and  its  Appendix  A,  and  by 

adding  footnotes  "a"  and  "b"  to  Table 

Xytene  B 100(45.4)    302.4  as  set  forth  below: 

(mixed).  §302.4    Designation  of  hazardous 

substances. 


Table  302.4— List  of  Hazardous  Substances  and  Reportable  Quantities 

[Note:  All  Comments/Notes  Are  Located  at  the  End  of  This  Table) 


Hazardous  substance  CASRN  Regulatory  synonyms 


Statutory 


Final  RO 


Acetamide 

4-Aminobk>phenyl 

* 

o-Anisidine 

Benzene* ~ 

Benzene,  dimettiyi- 

Bwizene.m-dimethyi-  .... 
Benzene,  o-dimettiyi- .... 
Benzene,  p-dimethyi-  .... 

* 
Biphenyl 

1.3-6utadiene  

Calcium  cyanamide  

Caproiactam  

Caitxxiyl  sulfide 

Catechol 

• 

Cfiloramben  — 

Chloroacetic  acid ». 

2-Chlofoacetophenone 

Cfiloroprene 


60355 

92671 

90040     

• 

1330207  Xylene,  Xylene  (mixed). 
Xylenes  (isomers  arxj 
mixture). 

108383    m-Xylene -. 

95476    o-Xyiene 

106423    p-Xylene  ..._ 

• 

92524     

1 06990 

1 56627 

1 05602     

• 

463581      

1 20809 

• 

1 33904 

• 

79118     

532274     

• 

126998     


RQ 


Codet         ^"Jo.      Category         Pounds  (Kg) 


r 
1* 


1000 


r 
r 
1* 


r 
r 
r 
r 


3 
3 


1.3,4    U239 


3 
3 

3 


3 
3 
3 
3 


3 
3 


3 
3 


B 
X 

B 


C 
C 

B 


B 
A 
C 
D 


B 
B 


B 


B 
B 


B 


100  (45.4) 

* 

1  (0.454) 
100  (45.4) 

(•) 
100  (46.4) 


1000  (454) 
1000(454) 
100  (45.4) 


100  (45.4) 

10  (4.54) 

1000(454) 

5000  (2270) 


100  (45.4) 
100  (45.4) 


100  (45.4) 


100  (45.4) 
100  (45.4) 


100  (45.4) 
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[Note:  ah  Commenls/Noles  Are  Located  at  the  End  of  This  Tabie] 


Statutory 


FinaiRO 


Hazardous  substance         CASRN  Regulatory  synonyms 


RO 


Codet 


^^^^       Category  Pounds  (Kg) 


Cobalt  compounds ......... 

Cresois  (isomers  and 
mixture). 

m-Cresol  

o-Cresoi 

pOesol 

Cresylic  add  (isomers 
and  mixture). 

m-Cresyic  acid 

o-Cresylic  acid 

p-Cresyiic  acid 

ddet* „. 

•      • 

Diazometttane 

Dibenzofuran  

* 

DietharK)iamine 

N.N-Diethyianitine 

Diethyl  sulfate 

N,N-Dimethytaniiine 

Dinnothylkx 1 1 lairnds  ........ 

1,2-Epoxybutane 

Ethylene  Qtycol  .....,.m».... 

Fine  mineral  fibefs*" 

Glycol  ethers" _ 

HexametJiyiene-l  ,6- 

diisocyanate. 
Hexamethylphosphoranii- 

de. 
Hiexane  

* 

Hydroquinone  

Manganese  Compounds 


NA 


1319773 


108394 

95487 

106445 

1319773 


108394 

95487 

106445 


3547044 


334883 


132649 


Cresyticacid  (isomers 
arxl  mixture)  Ptwml, 
methyl. 

nvCresyiic  acid 

>Cresytic  add 

p-Cresylic  add  

Cresois  (isomers  arxl 
mixture)  Pfwnol,  melh- 

m-Cresol  

o-Cresot  

p-Cresd  


123319 
NA 


111422  

91667  

64675  

121697 

68122  

106887  

107211  

NA  


822060  ... 
680319  ... 
110643  ... 


r 

1000 


1000 


U^  U062 


s 

3 

3 
1.3,4  U0S2 


3 

3 
3 


3 

3 
3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 
3 
3 

3 

3 


B 


B 
B 
B 
B 


B 
B 
B 


D 

B 
B 
B 
C 

A 

* 

B 
B 
B 

* 

D 


B 
X 
D 

• 

B 


n 

100  (45.4) 


100  (45.4) 
100(45.4) 
100  (45.4) 
100  (45.4) 


100  (45.4) 
100  (45.4) 
100  (45.4) 


5000  (2270) 
100  (45.4) 
100  (45.4) 
100  (45.4) 
1000(454) 

* 

10  (4.54) 

100  (45.4) 

100  (45.4) 

IX  (45.4) 

5000(2270) 

n 
n 

100  (45.4) 

1  (0.454) 

5000(2270) 

100  (45.4) 

n 


30940         Federal  Register  /  Vol.  60,  No.  112  /  Monday.  June  12,  1995  /  Rules  and  Regulations 


Table  302.4— Ust  of  Hazardous  Substances  ano  Reportable  QuANTmES— Continued 

(NOTE:  Al  Comments/Notes  Are  Located  at  the  End  o<  This  TabM 


Hazardous  substance 


Statutory 


Final  RQ 


CASRN 


Regutatory  synonyms 


MDI  

• 

4,4'-Methytened«niline  ... 
Methylene  diphenyl 
disocyanate. 

• 

Methyl  teft-butyl  ether 

4-Nitrobiphenyl 

h4-Nitrosomocphofine  — 
Phend.  methyl- - 

* 

p-Phenylenediamine 

Polycydic  Organic  Mat- 
ter*. 

beta-Propioiactone 

Propionaldeh^  ..... 

Propoxur  (Baygon)  

* 

Styrene  oxide 

Titanium  tetrachloride 

TrifluraHn „ 

2,2,4-Trimettiylpentane  .. 

UnHsted  Hazardous 
Wastes  Characteris- 
tics:. 

Characteristics  of  Tox- 
icily: 

o-Cresol  (D023) 

m-Cresd  (0024) 

p^esol  (D025) 

Cresot  (D026)  

Vnyll 


101688    Mettiylene  diphenyl 
diisocyanate. 


1(J1779 

101688    MDI 


1634044 
92933 


1319773    Cresois  (isomers  and 
mixture)  Cresylic  acid 
(isomers  and  mixture). 


106603 
NA 

57578 

123386 

114261 

96093 

7550450 

1582098 

540841 

NA 


HA. 
NA 
NA 
NA 


593602 


RQ  Codet         ^"So.       Category 


r 


V 

r 


1* 
r 
r 

1000 

r 

V 
V 

r 
1* 
1* 
1* 

r 


3 
3 
3 

,3.4    U052 

3 

3 

3 
3 
3 
3 
3 
3 
3 
4 


D 


A 
D 


C 
A 

B 


A 
C 

B 
B 
C 
A 

* 

C 


Pounds  (Kg) 


5000  (2270) 


10  (4.54) 
5000  (2270) 


1000  (454) 

10  (4.54) 

1  (0.454) 

100  (45.4) 

5000  (2270) 
(") 

10(4.54) 

1000(454) 

100  (45.4) 

100  (45.4) 

1000(454) 

10  (4.54) 
1000  (454) 


r 

4  D023 

B 

100  (45.4) 

r 

4  0024 

B 

100  (45.4) 

1* 

4  D025 

B 

100  (45.4) 

r 

4  D026 

B 

100  (45.4) 

r 


B 


100  (45.4) 
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Table  302.4 — List  of  Hazardous  Substances  and  Reportable  QuANTrriES— Continued 

[NOTE:  AN  Comments/Notes  Are  Located  at  the  End  o(  This  Table] 


Statutory 


FmalRQ 


Hazardous  substance 


CASRN 


Regulatory  synonyms 


RQ 


RCRA 


^^*^+         worteNo.       Category  Pounds  (Kg) 


Xylene 


m-Xytene 

o-Xylene 

p-Xylene 

Xylene  (mixed) 


Xylenes  (isomers  arxJ 
mixture). 

F004 

The  following  spent  norv 
halogenated  solvents 
and  the  still  bottoms 
from  the  recovery  of 
these  solvents: 

(a)  Cresols/Cresylic 
acid. 

(b)  Nitrobenzene 


1330207 


108383 

95476 

106423 

1330207 


1330207 


Benzene,  dimethyt-Xy- 
lene  (mixed),  Xylenes 
(isomers  and  mixture). 

Benzene,  m-dimethyl-  .... 

Benzene,  o-dimethyl- ..... 

Benzene,  p-dimethyl- 

Benzene,  dinwthyl-Xy- 
lene  Xylenes  (isomers 
and  mixture). 

Benzene,  dimethyl-Xy- 
lene  Xylene  (mixed). 


1000 


1.3,4  U239     B 


1319773 
98953 


1* 

3 

C 

1* 

3 

c 

r 

3 

B 

1000 

U.4 

U239 

B 

1000 

1,3,4 

U239 

B 

1* 

4 

F004 

B 

1000 
1000 


1,3,4  U052 

1.2^  uioe 


B 

c 


100  (45.4) 


1000(454) 
1000(454) 
100  (45.4) 
100  (45.4) 


100  (45.4) 
100(45.4) 


100(45.4) 
1000(454) 


F025 

Condensed  light  ends, 
spent  filters  and  filter 
aids,  arxl  spent  des- 
iccant  wastes  from  the 
production  of  certain 
chlorinated  aliphatic 
hydrocartMns,  by  free 
radical  catalyzed  proc- 
esses. These 
chlorinated  aliphatic 
hydrocartxxis  are 
those  having  cartx>n 
chain  lengths  ranging 
from  one  to  and  includ- 
ing five,  with  varying 
anrKXjnts  and  positions 
of  chlorine  substitution 


1* 


4    F02S  X 


1(0.454) 


F037 


r 


4    F037  X 


1(0.454) 
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Table  302.4-Ust  of  Hazarcxxjs  Substances  and  Reportable  QuANTiTiES-Continued 

[NOTE:  AM  Comments/Notes  Are  Located  at  the  End  o<  This  Tablel  


Hazardous  substance 


Statutory 


FinaiRQ 


CASRN 


Regulatory  synonyms 


Pelroteum  refinery  pri- 
mary oil^vater/sotids 
separatioo  sludge— 
Ariy  sludge  generated 
from  ttie  gravttational 
separatKxi  of  oil/water/ 
solids  dunng  the  stor- 
age or  treatment  of 
process  wastewaters 
from  petroleum  refiner- 
ies. Such  sludges  in- 
clude, but  are  not  lim- 
ited to,  those  gen- 
erated m:  oUNvater/sol- 
ids  separators;  tanks 
and  impoundments; 
dttches  and  other  corv 
veyances;  sumpS;  and 
stormwater  units  re- 
ceiving dry  weather 
flow.  Sludge  generated 
in  stormwater  units  that 
do  not  recerve  dry 
weattier  4h3w,  sludges 
generated  from  non- 
contact  once-through 
cooling  waters  seg- 
regated for  treatment 
from  other  process  or 
oily  cooling  waters, 
sludges  generated  in 
aggressive  tMdogical 
treatment  units  as  de- 
fined in  §261 .31  (b)(2) 
(including  sludges  gerv 
erated  in  one  or  more 
additional  umts  after 
wastewaters  have 
been  treated  m  aggres- 
sive biologicaJ  treat- 
ment units)  and  K051 
wastes  are  notirv 
duded  in  the  listing 

F038 


RQ 


Codet 


RCRA 
wdstoNo. 


Category 


Pounds  (Kg) 


1* 


4     F038 


1(0.454) 
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Table  302.4 — List  of  Hazardous  Substances  and  Reportable  Quantities— Continued 

(NOTE:  AH  Comments/fMes  Are  Located  at  ttie  End  of  This  Table] 


Hazardous  substance 


Statutory 


FmalRQ 


CASRN 


Regulatory  syrwnyms 


RQ 


Codet 


RCRA 
waste  No. 


Category  Pounds  (Kg) 


Petroleum  refinery  sec- 
ondary (emulsified)  oil/ 
water/solKJs  separation 
sludge — Any  sludge 
arxl/or  float  generated 
from  the  physical  andl 
or  chemical  separation 
of  oil/watersolids  in 
process  wastewaters 
arvj  oily  cooling 
wastewaters  from  pe- 
troleum refinenes. 
Such  wastes  include, 
txjt  are  rx>t  limited  to, 
all  sludges  and  floats 
generated  in:  induced 
air  flotation  (lAF)  units; 
tanks  arxj  Impound- 
ments, and  all  sludges 
generated  in  DAFunits. 
Sludges  generated  in 
stormwater  units  that 
do  not  receive  dry 
weather  flow,  sludges 
generated  from  once- 
through  non-contact 
cooling  waters  seg- 
regated for  treatment 
from  other  process  or 
oil  cooling  wastes, 
sludges  and  floats  gerv 
erated  in  aggressive 
bk>logical  treatment 
units  as  defined  in 
§261 .31  (b)(2)  (includ- 
ing sludges  and  floate 
generated  in  one  or 
more  additional  units 
after  wastewaters  have 
been  treated  in  aggres- 
sive biological  treat- 
ment units)  and  F037, 
K048,  and  K051 
wastes  are  noH  irv 
eluded  in  this  listing 


K088  

Spent  potliners  from  pri- 
mary aluminum  reduc- 
tion 

K090  

Emissk>n  control  dust  or 
sludge  from 
ferrochromiumsilicon 
production 

K091   

Emission  control  dust  or 
sludge  from 
ferrochromium  produc- 
tion 


r 


r 


4    K088  A 


4    K090 


4     K091 


10  (4^) 


10  (4.54) 


10  (4.54) 


tindicates  ttie  staturory  source  as  defiried  by  1 ,  2,  3,  and  4  below. 

•  *•••• 

1-  Indicates  that  the  statutory  source  forOesignation  of  this  hazardous  sut>stance  under  CERCLA  is  C^A  section  31 1  (b)(4). 

2-  Indicates  that  the  statutory  source  for  designation  of  this  hazardous  substance  under  CERCLA  is  (DWA  section  307(a). 
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r  Indicates  that  1-poundRQ  is  CERCLA  IS  statutory  RQ.  ... 

•♦  Indicates  that  no  RQ  is  beina  assigned  to  the  9e"!;jc  wbroad  c^-      .^nrtments  of  1990  and  received  an  adjusted  10-pound  RQ  based 

SSr^lSeT'T^alus  a.  poPk^t  a^  ^  ^^  „^^,  ^j^^^  «  ,or  the  chem^. 

bThe  CAA  Arnendments  of  1990  list  DDE   3M7-^)  as  a  ^A  hazaroous  ^"^"^^g  j   ^.ggdy  listed  in  Table  302.4  with  a  final  BQ 
Cf*;tl^n[,nrs£S;^  ?^^nt.^^CS^?S^orfST-5^^^  .«ttf1?DDE  to  be  cons.tent  wrth  the  CAA 

"^^ui^  S;;^ral1tSreSSkx«  from  facUit.es  manufactuhng  or  process.ng  glass,  rock,  or  slag  fibers  (or  other  mineral  derived  fibers)  of  aver- 
^iSfmLT^'^S^e^STof  ethylene  giycoi.  diethytene  giycol.  and  tnethytene  glycol  R-<OCH2CH2),OR-  where 

Bl;^H%r^c^S'^.  when  removed,  yield  gfycol  ethers  with  the  structure:  R-(OCH2CH2)„OH.  Polymers  are  excluded  from  the  glycol 
"^ffies  organk:  compounds  wrth  more  than  one  benzene  ring,  and  whch  have  a  boiling  point  greater  than  or  equal  to  1 00  -C. 


5.  Section  302.4  is  also  amended  by 
revising  the  following  existing  entries  in 
Table  302.4  to  add  note  "3"  to  the 
statutory  code  column  and  to  add  the 


following  regulatory  synonyms  as  set 
forth  below.  In  addition.  Appendix  A  to 
Table  302.4  is  amended  by  revising  the 
following  entries  as  set  forth  below: 


§  302.4    Designation  of  hazardous 
substances. 


Table  302.4— List  of  Hazardous  Substances  and  Reportable  Quantities 

[NOTE:  All  Comments/Notes  Are  Located  at  the  End  of  This  Table] 


Hazardous  sut>stance 


Acetakjehyde 


Statutory 


Final  RQ 


CASRN 


Regulatory  synonyms 


RQ 


Codet 


RCRA 
waste  No. 


Category 


Pounds  (Kg) 


Acetamide,  h4-9H-fluoren- 
2-yl-. 


Acetic  acid  (2.4- 
dKhlorophenoxy)-, 
salts  &  esters. 


Acetonitrile  

Acetophenone 

2-AcetylaminofHjorene  ... 

Acrolein - 

Acrylamtde  

Acrylic  acid  

Acrykxiitrile  

* 
AHyi  chloride  .*-... 

Aniline • 


ANTIMONY  AND  COf^ 

POUNDS. 
Antimony  Compounds  ... 


75070    Ethanal - 

53963    2-Acetylaminofluorene  ... 

94757    2.4-D  Add 

2,4-D.salts  and  esters 

75058     

98862    Ethanone.  1 -phenyl-  

53963    Acetamide.  N-9H- 
fluoren-2-yl-. 

* 

107028  2-Propenal  — 

79061  2-Propenamide  

79107  2-Propenoic  acid 

107131  2-Propenenitrile 

• 

1 07051      

62533    Benzenamine  .- 

• 

NA    Antinx)ny  Compounds  ... 

N.A.     ANTIMONY  AND  COM- 
POUNDS. 


1000 


r 


100 


1.3,4     U001 


3,4    U005 


1.3.4     U240  B 


1000  (454) 


1  (0.454) 


100  (45.4) 


1* 
1* 
1* 

3.4 
3.4 
3.4 

U003 
U004 
U005 

D 
D 
X 

5000  (2270) 

5000  (2270) 

1  (0.454) 

1 

r 
r 

100 

• 

1.2.3.4 
3.4 
3.4 

1.2.3.4 

P003 
U007 
U008 
U009. 

• 

X 
D 
D 

b 

• 

1  (0.454) 

5000  (2270) 

5000  (2270) 

100  (45.4) 

1000 

• 

1.3 

• 

C 

• 

1000  (454) 

1000 

• 

1A4 

U012 

• 

D 

• 

5000  (2270) 

r 

• 

2.3 

•• 

r 

23 

•  • 

Arodor  1016 


1 26741 1 2    Arodors -.. 

PCBs 

POLYCHLORINATED 
BIPHENYLS 


10 


1Z3 


1  (0.454) 
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TABLE  302.4— LIST  OF  HAZARDOUS  SUBSTANCES  AND  REPORTABLE  QUANTITIES— Continued 
[NOTE:  AN  Comments/Notes  Are  Located  at  the  End  of  This  Table] 


Statutory 


Hazardous  substarxM 


CASRN 


Regulaiory  synonyms 


RQ 


Arodor  1221  

Arodor  1232  

Arodor  1242  

Arodor  1248  

Arodor  1254  

Arodor  1260  

Arodors 

Arodor  1016 
Arodor  1221 
Arodor  1232 
Arodor  1242 
Arodor  1248 
Arodor  1254 
Arodor  1260 


ARSENIC  AND  COM- 
POUNDS. 

Arsenic  Compounds  (in- 
organic induding  ar- 
sine). 


11104282    Arodors 

PCBs 

POLYCHLORINATED 
BIPHENYLS 

1 1 1411 65     „ 

PCBs 

POLYCHLORINATED 
BIPHENYLS 

53469219    Arodors 

PCBs 

POLYCHLORINATED 
BIPHENYLS 

12672296    Arodors 

PCBs 

POLYCHLORINATED 
BIPHENYLS 

11097691     Arodors 

PCBs 

POLYCHLORINATED 
BIPHENYLS 

11096825    Arodors 

PCBs 

POLYCHLORINATED 
BIPHENYLS 

1336363    PCBs 

POLYCHLORINATED 
BIPHENYLS 

126741 12     

1 1 1 04282     

11 141 165     

53469219     

12672296     

11097691      

1 1 096825     


NA    Arsenic  Compounds  (in- 
organic inckxing  ar- 
sine). 

NA     ARSENIC  AND  COM- 
POUNDS. 


10 


10 


10 


10 


10 


10 


10 


Codet 


1A3 


1A3 


1A3 


U3 


1.2^ 


1^ 


1.2^ 


10 

1A3 

10 

1A3 

10 

1A3 

10 

12^ 

10 

1A3 

10 

1A3 

10 

1A3 

1* 

• 

r 

2Ji 

RCRA 
waste  No. 


FnalRQ 


Category  Pounds  (Kg) 


X 
X 
X 
X 
X 
X 
X 


1  (0.454) 


1  (0.454) 


1  (0.454) 


1  (0.454) 


1  (0.454} 


1  (0.454) 


1  (0.454) 


1  (0.454) 

1  (0.454) 

1  (0.454) 

1  (0.454) 

1  (0.454) 

1  (0.454) 

1  (0.454) 


Aziridine 

Aziridme.  2-methyl- 

Benzenamine 


Benzenamine,  N,N-dh 

methyl-4-{phenylazo-). 
Benzenamine,  2-methyt- 


Benzenamine.  4,4'- 
methylenebis(2-chkxo-. 


Benzeneacetk:  add.  4- 
chtoro-a-(4- 
chk)rophenyl)-a- 
hydroxy-.  ethyl  ester. 


151564    Ethyleneimine  

75558    2-Methylaziridne1,2- 
Propylenemine. 


62533    Aniline 


60117    Dimethyl 

aminoazoberuene. 
96534    o-Tokjidne _.. 


101144    4,4'-Melhylenebis(2- 
chloroaniine). 


510156    Chtorobenzilate 


r 

1* 


1000 


r 
1* 

r 
r 


3.4 

3.4 

P054 
P067 

X 
X 

• 

1A4 

U012 

• 

D 

* 

3.4 

U093 

• 

A 

3.4 

U328 

B 

• 

• 

3.4 

U158 

A 

• 

• 

3.4 

U038 

A 

1  (0.454) 
1  (0.454) 


5000(2270) 

10  (4.54) 
100  (45.4) 

10  <4.54) 
10  (4.54) 


Benzene.  cNoro-  


106907    Chlcrobenzene 


100 


1Z3.4    U037 


100  (45.4) 
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Table  302.4— Ust  of  Hazardous  Substances  and  Reportable  Quantities— Continued 

[NOTE:  AH  Comments/Notes  Are  Located  at  the  End  of  This  Table] 


Hazardous  subetafKe  CASRN  Regulatory  synonyms 


Benzene,  chtoromethyt-  .. 
Benzenedianiine.  ar- 
methyl-. 


1 .2-Benzenedicartx)xylic 
acid,  dttxjtyl  ester. 

1 ,2-Benzenedicartx>xylic 
acid,  dimethyl  ester. 


1  ^-BeruenedicartMxylic 
acid,  bis(2-ethylhexyl) 
ester. 


100447    Benzyl  chloride 
95807    Toluenediamine 


496720    2,4-Toluene  dtemine 

823405  

25376458  

84742    n-Butyl  phihalate 

Dibutyl  phthalate 
Di-n-butyl  phthalate 
131113    Dimethyl  phthalate  . .. 


117817    Bi8(2- 

ethylhexy1)phlhalate. 
DEHP 
Diethyttiexyl  phthalate 


Statutory 


FiniriRQ 


RQ 


C«tet         wSno.       Category  Pounds  (Kg) 


100 

1* 

1A4 
3.4 

P028 
U221 

B 
A 

U069 

100 

1.2.3.4 

A 

1* 

2A4 

U102 

D 

• 

r 

• 

2,3.4 

U028 

• 

B 

100  (45.4) 
10(4.54) 


10  (4.54) 
5000  (2270) 

100  (45.4) 


Benzene.  1 .4-dichloro- 


BeruerM,  1,3- 
(fisocyanatomethyl-. 


Benzene,  hexachloro- 


Benzene,  hydroxy- 

Beruene,  methyl- 

Benzene,  1-methy»-2.4- 
dinitro-. 


Benzene,  (1-methytethy1)- 
Benzene,  nitro-  


Benzene, 
pentachloroniiro-. 


106467    p-Dichlorobenzene  ... 
1 ,4-Dichlorobenzene 


91087    Toluene  diisocyanate 


584849    2,4-Toluene  dUsocyanata 
26471 625     


1 1 874 1    Hexachlorobenzene 


108952     Phenol 

108883    Toluene 

121142    2,4-Dinitrotoluene 


98828    Cumene  

98953    Nitrobenzene 


82688    PCNB  

Pentachkxonitrobenzene 
Quintobenzene 


100 


r 


r 


1,23,4    U072 


3.4    U223 


B 


3.4    U185 


100  (45.4) 
100  (45.4) 


— 

»..«»«.«»«.- 

• 

• 

• 

r 

2.3,4 

U127 

A 

10  (4.54) 

1000 
1000 
1000 

• 

1,2^4 
1Z3.4 
1,2A4 

U188 
U220 
U105 

• 

C 
C 
A 

1000(454) 

1000  (454) 

10  (4.54) 

1* 

1000 

• 

3.4 
1.2A4 

U056 
U160 

• 

D 
C 

• 

5000  (2270) 
1000(454) 

100  (45.4) 


Benzene.  1.1 '-(2,2,2- 
thchloroethylidene) 
bis(4-mettwxy-. 

Benzene, 
(trichloromethyl)-. 


Benzidme 


72435    Methoxychlor 


98077    Benzothchtoride 


92875    l1.1'-Bipheny1l-4.4'- 
dKunine. 


1 
1* 

r 


1A4    U247 
3.4    U023 

2»A    U021 


X 
A 


1  (0.454) 
10  (4.54) 

1  (0.454) 


p-Benzoquinone 


106514    2,5-Cyclohexadiene-1.4-  1* 

dkxie  Quinone. 


3^    U197 


10  (4.54) 


Benzotrichloride 


98077    Benzene, 

(trichloromethyl)-. 


3,4    U023 


10  (4.54) 


Benzyl  chloride 


100447    Benzene,  chtoromelhyl-  . 


100 


1.3,4    P028 


B 


100  (45.4) 
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Table  302.4 — List  of  Hazardous  Substances  and  Reportable  Quantities— Continued 

INote:  AH  Comments/Notes  Are  Located  at  the  End  of  This  Table] 


Hazardous  substance  CASRN  Regulatory  synonyms 


Statutory 


BERYLLIUM  AND  COlWl- 

POUNDS. 
Beryllium  Compounds  .... 


rBHC, 


RQ 


Codet 


N.A.    Beryllium  Compounds .... 

NA    BERYLLIUM  AND  COM- 
POUNDS. 


58899    Cydohexane. 

1,2,3.4,5.6-hexa 
chloro- (1a.2<i, 
3p,4a.5a.6P)-. 


1* 

2^ 

1* 

2fi 

• 

1 

1.2A4 

U129 

FiniriRO 


,^^^       Category         PowkIb  (Kg) 


n 

1  (0.454) 


2-6ulanone  

n-Butyl  phttiaiate 


78933    MEK  

84742    1 ,2-6enzenedKarfooxylic 
acid,  dtoutyl  ester. 
Dft>utyl  phthalate 
__  Di-n-butyl  phthalate 


1* 

100 


3.4    U1S9 
1,2^4    U069 


D 
A 


5000  (2270) 
10  (4.54) 


CADMIUM  AND  COM- 
POUNDS. 
Cadmium  Compounds 


Captan 


Cart>amic  add,  etttyl 
ester. 


Cartoamic  chloride, 
dimethyl-. 


UA.    Cadmium  Compounds  . 

N.A.     CADMIUM  AND  COM- 
POUNDS. 


Camphene,  octachloro-  ..         8001352    Chlorinated  camphene 

Toxaphene. 


133062 


51796    Ettiyl  carbamate  Ure- 
thane. 


79447    Dimethylcartjarrwyl  chlo- 
ride. 


r 

2.3 

1* 

2.3 

1 

• 

1A3.4 

P123 

• 

X 

* 

• 

10 

1,3 

A 

• 

* 

r 

3,4 

• 

U238 

B 

* 

r 

3.4 

U097 

X 

n 
n 

1  (0.454) 
10  (4.54) 

* 

100  (45.4) 
1  (0.454) 


Cart>aryl 


Carbon  disulfide 


Carbonic  dichloride  .. 
Carbon  tetrachloride 
Chlordane 


63252 


75150 


75445    Phosgene 


56235    Methane,  tetrachloro- 


57749    Chlordane,  alpha  & 
gamma  isomers. 

CHLORDANE  (TECH- 
NICAL MIXTURE  AND 
METABOLITES) 

4,7-Methano-1  H-indene, 
1,2,4.5,6,7,8,8- 
octachloro- 
2,3.3a,4,7.7a- 
hexahydro-. 


100 


5000 


5000 


1.3 


1,3,4  P022 


B 


1,3,4  P095      A 

*  • 

5000     1,2.3,4  U211      A 

*  • 

1      1.2.3.4  U036      X 


100  (45.4) 

100  (45.4) 

10  (4.54) 

10  (4.54) 

1  (0.454) 


30948         Federal  Register  /  Vol.  60.  No.  112  /  Monday,  June  12,  1995  /  Rules  and  Regulations 
Table  302.4— List  of  Hazardous  Substances  and  Reportable  QuANTiTiESr-Continued 
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Hazardous  substarx*  CASRN  Regulalory  synonyim 


Chiordane.  alpha  & 
ganma  isomers. 


CHLORDANE  (TECH- 
NICAL MIXTURE  AND 
METABOLITES). 


Chtorinated  camphene  ... 

* 

Chlorine  

Chkxobenzene  

Chlorobenzilate _ 

1-Chloro-2,3- 

epoxypropane. 
Chloroethane  

• 

Chloroform 

Chloromethane  

Chloromethyl  mettiyl 
ether. 

CHROMIUM  AND  COM- 
POUNDS. 
Chromium  Compourxjs  ... 

* 

Cumene  

Cyanide  Compounds 

CYANIDES  « 

2,5-Cyclohexadiene-1 ,4- 
dnne. 


57749    Chiordane  

CHLORDANE  (TECH- 
NICAL MIXTURE  AND 

METABOLITES)  14,7- 

Melhano-lH-indene. 

1,2.4,5.6.7.8,8- 

octachkxo- 

2,3,3a,4,7,7a- 

hexahydro-. 
57749    Chiordane,  alpha  & 

gamma  isomers. 
'Chkxdane,  alpha  & 

gamma  isomers 
4.7-Methano-1  H-indene. 

1.2,4,5,6,7,8,8- 

octachioro- 

2.3,3a,4,7,7a- 

hexahydro- 

>  • 

8001352    Camphene,  octachloro- 
Toxaphene. 

7782505     •" 

106907    Benzene,  chloro- ~. 

510156    Benzeneacetic  acid,  4- 
chloro-a-(4- 
chlorophenyl)-a- 
hydroxy-.  ethyl  ester. 

106898    Epichlorohydrin  Oxirane. 

(chkxomethyl)-. 
75003    Ethyl  chloride  

•  • 

67663    Methane,  trichloro- 

74873    Methane,  chloro-Methyl 

chWride.     - 
107302    Methdhe, 

chloromethoxy-. 

ft  • 

tiJK.    Chromium  Compounds  .. 

UA.    CHROMIUM  AND  COM- 
POUNDS. 

98828  Benzene,  (1- 
methylethyl)-. 

•  • 

N>.    CYANIDES 

NA    Cyanide  Compounds  

106514    p-Benzoquinone  Qui- 
none. 


Statutory 


Final  RO 


RQ 


Co*t         JSdNo.       Category  Pounds  (Kg) 


1  1,2A4    U036 


10 


100 


1000 
1* 


5000 

1* 


1* 


1,2.3,4    U036 


1.2,3,4    PI  23 


U 


1.2,3.4     U037 


3.4     U038 


^fiA     U041 
2.3 


1.2,3.4     U044 
2.3.4     U045 

3.4     U046 


2.3 
2,3 

3.4    U055 


2.3 
2,3 


3,4    U197 


B 


B 
B 


A 
B 


1  (0.454) 


1  (0.454) 


1  (0.454) 

10  (4.54) 
100  (45.4) 

* 

10  (4.54) 


100  (45.4) 
100  (45.4) 


10  (4.54) 
100  (45.4) 

10  (4.54) 


n 
n 

5000  (2270) 


(") 
(**) 


10  (4.54) 
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(NOTE:  AH  Comments/Notes  Are  Located  at  the  End  of  This  Table] 


Hazardous  substance  CASRN  Regulatory  synonyms 


Cyclohexane.  1.2,3.4.5.&- 
hexachkxo-. 
(1o.2a.3p.4a.5o,6p)-. 


58899    rBHC 

Hexachtorocydohexane 
(gamma  isomer) 

Lindane  

Lindane  (all  isomers). 


Statutory 


Final  RQ 


^  C*^+         wSte^No.       ^»«90^  Pounds  (Kg) 


12.3,4    U129 


1  (0.454) 


1.3-Cyclopentadtene.  77474    Hexachtorocydopentadh 

12.3,4,5,5-hexachioro-.  ene. 

•  •  •_ 

2.4-D  Acid 94757    Acetic  acid.  (2,4- 

dichlorophenoxy)-, 
salts  &  esters. 
2.4-D.  salts  arxl  esters 

•  •  • 

2.4-D  salts  and  esters  ....  94757    Acetic  acid.  (2.4- 

dichtorophenoxy)-, 
salts  &  esters. 
2.4-D  Acid 

•  •  • 

DDE  72559    4.4'-DDE  „ 

4.4'-DDE  72559     DDE  

•  *  ft 

DEHP N  1 1 781 7    1 2-Benzenedica»boxylc 

acid.  bis(2-ettiyl-hexyQ 
ester. 

Bis(2- 
ethylhexyl)phlhaiate 

Diethythexyl  phthalate 

•  •  • 

1,2-Dibromo-3-  96128    Propane.  12-dtoromo-3- 

chloropropane.  chloro-. 

Dtoromoethane  106934    Ethane,  1  ^-dtawno- 

Ethytene  dibromide. 

•  •  . 

Dibutyl  phthalate 84742    1  ^-Benzenedtearboxylic 

acid,  dftxjtyl  ester. 
n-Butyl  phttialate 
Di-rvtxjtyl  phthalate 

Dl-n^)utyl  phthalate  84742    1  ^-Benzenedfcarboxylic 

acid,  dibutyl  ester. 
r^Butyt  phthalate 
Dbutyl  phthalate 

•  •  ft 

1,4-Dichlorobenzene 106467    Benzene.  l.4-dfchloro- ... 

p-Dichlorobenzene 

•  •  • 

p-Dichk>robenzene  ..... —  106467    Benzene,  1 ,4-dfchloro- ... 

1 ,4-Dichiorobenzer)e 

•  •  • 

3,3'-Dichlorobenzid«e  ....  91941     [1,1'-Biphenyl]-4,4'- 

diamine,3.3'-dichioro-. 

•  •  • 

1.1-Dichloroethane  75343    E»»ne.  1,1-dfchloro-  

Ethylidene  dKhloride 

12-Dichloroethane  107062    Ethane,  12-dtehloro-  

Ethylene  dnhloride 


100 


100 


r 

1* 


12,3.4  U130 


1,3.4  U240 


U.4  U240 


2.3 
2.3 


2.3.4  Ua28 


B 


X 
X 


r 

3.4 

U066 

X 

1000 

1.3.4 

U067 

X 

100 

• 

12A4 

U069 

* 

A 

100 

12,3.4 

U069 

A 

100 

12A4 

U072 

B 

100 

• 

12.3.4 

U072 

• 

B 

• 

• 

r 

• 

2.3.4 

U073 

X 

• 

• 

1* 

2.3.4 

U076 

c 

5000 

12.3.4 

U077 

B 

10^54) 


100  (45.4) 


100  (45.4) 


1  (0.454) 
1  (0.454) 


100  (45.4) 


1  (0.454) 
1  (0.454) 

10  (4.54) 

10  (4.54) 

100  (45.4) 

100  (45.4) 

1  (0.454) 

1000(454) 
100(45.4) 


Table  302.4— Ust  of  Hazardous  Substan( 

JNOte:  am  Commente/Notes  Are 

ZES  AND  Ri 

Located  at  th 

EPORTABLE  QuArfTmES— Continued 

«  End  of  This  Table] 

CASRN          Regulatory  syrxxiyms 

Statutory 

Fm^RQ 

Hazardous  substance 

RQ 

roAit             "CRA 
^^°^^          waste  No. 

Category 

Pounds  (Kg) 

1,1-Oichloroethylene 

Dichioroethyl  ether 

75364    Ethane.  1,1 -dfchkxo-  

Vinytidene  chloride 
1 1 1 444    Bis(2-chloroettiyl)  ether  .. 

Ethane.  1.1'-oxyt)e[2- 
chkxo- 

5000 

1* 

1,2,3.4    U078 
2.3.4    U025 

B 
A 

100  (45.4) 
10  (4.54) 

• 

Dchkxoniethyl  ether 

542881     Bis(ch»oroniethy1)  ether  .. 
Methane,  oxyt)is(chloro- 

1 

• 

3.4     P016 

A 

10  (4M) 

• 
Dichtoromethane 

75092    Methane,  dichoro- 

Methylene  chloride 

1 

• 

2.3,4     U080 

C 

1000(454) 

• 
1,2-Dichtoropropane  . — 

0                                                         • 

78875    Propane,  1,2-dKhloro-  ... 
Propylene  dichlohde 

5000 

1,2.3.4,    U083 

C 

1000(454) 

• 

.1,3-Dichkxopropane  

«                                                               * 

542756    1-Propene,  1 ,3-dichloro- 

5000 

1.2A4     U084 

B 

100  (45.4) 

* 

Dicfrioivos 

62737          

10 

u 

A 

10  (4.54) 

• 
1,4-Oiethyleneoxide  .. — 

«                                                               * 

193011     1  4-Dioxane  

1 

• 

3,4    U108 

• 

B 

• 

100(45.4) 

1,4-Diethylenedtoxide 

- 

• 

1,4-Oiethylenedioxide  ... 

123911     1,4-Dloxane - 

1 ,4-Oiethyteneoxide 

1 

• 

3,4    U108 

B 

100  (45.4) 

* 

Diethylhexy«  phttialate  .. 

117817    1.2-Ben2enedicart)oxylic 
acid,  bis(2-ethylhexy1) 
ester. 
«                     Bis(2- 

ethylhexyl)pNhaiate 
DEHP 

1 

2,3.4     U028 

> 

B 

100  (45.4) 
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3.3'-Dimethoxyt)enzidine 


Dimethyl 
aminoazobenzene. 


Dimethylaminoazoben- 


zene. 


3.3'-Dimethyt)enzidine 


DimethylcartiamoyI  chlo- 
hde. 


119904    I1,1'-BiphenylH.4'- 
diafnine.3,3'- 
dimethoxy-'. 


60117    Benzenamine,  N.N-dh 
methyM-(phenylazo-). 
P- 
Dimethylaminoazoberv 
zene 


60117    Benzenamine,  N,N-dh 
methyl-4-(phenylazo-). 
Dimethyl 
amirK>azobenzene 


119937    [1,1'-BiphenylH.4'- 

dumine.3,3'-dKnelhyt-. 


79447    Caibamic  chloride, 
dimethyl-. 


3,4    U091  B 


3,4    U093  A 


3.4    U093  A 


3.4    U095  A 


3.4     U097  X 


100  (45.4) 


10  (4.54) 


10  (4.54) 


10  (4.54) 


1  (0.454) 


Table  302.4— Ust  of  Hazardous  Substances  and  Reportable  Quantities— Continued 

[NOTE:  All  Comments/Notes  Are  Located  at  the  End  of  This  Tabte) 


Hazardous  substance  CASRN  Regulatory  synonyms 


Statutory 


Final  RQ 


RQ 


RCRA 


1 , 1  -Dimethythydrazine 


Dimethyl  phthalate 


^^*^+         w^No.       Category  Pounds  (Kg) 


57147    Hydrazine,  l.l-dunethyl- 


131113    1.2-Benzenedicart)oxylic 
acid,  dimethyl  ester. 


3.4    U09B 


2,3,4    U102 


10  (4.54) 


5000  (2270) 


Dimethyl  sulfate 

77781     Sulfuric  acid,  dimethyl 
ester. 

1 

M 

U103 

B 

100  (45.4) 

* 

•                              • 

• 

• 

• 

• 

4,6-Dinitro-o-cresol,  and 
salts. 

534521     Phenol,  2-methyl-4,6- 
dinitro-,  &  salts. 

1 

23*4 

P047 

A 

10  (4.54) 

• 

2,4-Dinitrophenol  

•                              * 

51285    Phenol,  2,4-dinitro-  

* 

1000 

• 

1.2A4, 

P048 

• 

A 

• 

10  (4.54) 

2,4-Dinitrotoluene  

1 2 1 1 42    Benzene,  1  -methyt-2,4- 
dinitro-. 

• 

1000 

• 

1A3.4 

U105 

• 

A 

• 

10(4.54) 

• 

1 .4-Dioxane  

•                              • 

123911     1,4-Dlethyleneoxide  

1 .4-Diethlyenedioxide 
1 22667    Hydrazine,  1 ,2-diphenyl- 

• 

1 

V 

• 

3,4 
2,3,4 

U108 
U109 

• 

B 
A 

• 

100  (45.4) 

1,2-Diphenyl-  

hydrazine 

10(4.54) 

* 
Epichlorohydrin 

•                                                               * 

106098    1-Chloro-2,3- 

epoxypropane. 
Oxirane,  (chloromethyl)- 

* 

1000 

1.3.4 

* 

U041 

B 

• 

100(45.4) 

Ethanal 

•                              * 
75070    AcetakJehyde „. 

• 

1000 

1.3.4 

• 

U001 

C 

• 

1000(454) 

Ethane,  1,2-dibromo 

Ethane,  1,1-dichloro  

Ethane,  1,2-dichloro  

•                                                         * 

106934    DIbromoethane  

Ethylene  dibromide 
75343    1,1-Dichloroethane 

Ethylidene  dichloride 
107062    1.2-Dtchloroethane 

Ethylene  dichloride 

• 

1000 

r 

5000 

1.3,4 

2,3,4 

1.2.3.4 

• 

U067 
U076 
U077 

X 
C 

B 

• 

1(0.454) 
1000(454) 
100(45.4) 

• 

Ethane,  hexachloro-  

•                                                         • 

67721     Hexachkxoethane 

• 

1* 

2.3.4 

• 

U131 

B 

• 

100(45.4) 

Ethane.  1,1 '-oxybis(2- 
chkxo-. 

•                                                               • 

1 1 1 444    Bis(2-chloroethyl)  ether .. 
Dichioroethyl  ether 

* 

r 

23,4 

* 

U02S 

A 

• 

10(4.54) 

• 

Ethane,  1,1,2,2- 

•                                                               • 

79345    1,1,2i-Tetra- 

• 

r 

2,3.4 

• 

U209 

B 

» 

100(45.4) 

fetrachloro-. 

chloroethane 

* 
Ethane,  1,1,1-trichloro-  ... 

Ehane,  1,1,2-trichloro-  .... 

•                              • 

71556    Methyl  chloroform  _... 

1,1,1-Trichloroethane 
79005    1,1.2-Trichloroethane 

• 

1* 
1* 

2,3,4 
2.3.4 

• 

U226 
U227 

C 
B 

1000(454) 
100(45.4) 

Ethanone,  1 -phenyl-  

•                                                               • 

98862    Acetophenone 

• 

V 

3,4 

• 

U004 

1 

D 

5000(2270) 
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Hazardous  substance  CASRN  Regulatory  synonyms 


Ethene,  l.l-dichtoro- 


Ethene,  tetrachkxo- 


Ethene,  trichloro- 
Ettiyl  acrylate  


Ethylbenzene  .... 
Ethyl  carbamate 


Ethyl  chkxide 


Ettiylene  dibromide 
Ethylene  dichloride 


Ettiyleneimine  .... 
Ethylene  oxide  ... 
Ethylenethiourea 


Ethylidene  dtohkxide 


Formaldehyde  ., 
2,5-Furandtone 
Heptachlor  


Hexachlorobenzene  .. 
Hexachlorobutadiene 


Hexachtorocyctohexane 
(gamma  isomer). 


Hexachlorocyclopentadie- 

ne. 
Hexachloroethane 


Hexone  ... 
Hydrazine 


75354     1 , 1  -Dichloroethylene 
VInylidene  chloride 


127184    Perchkxoethylene  

Tetrachloroethene 
Tetrachloroethylene 

79016    Trichloroethene  

Trichloroethylene 
140885    2-Propeno«  acid,  ethyl 
ester. 

100414     

51796    Cartamic  acid,  ethyl 
ester. 
Urethane 
75003    Chloroethane  


106934    Dibronx)ethane  

Ethane.  l  .2-dit)romo- 
107062     1 .2-Dichloroettiane  .... 

Ethane.  1 .2-dichloro- 


151564    Aziridne  

75218    Oxirane  

96457    2-lmidazolidinethione 

75343    1,1-Dtchloroetf&ie  .... 
Ethane.  1.l-dichioro- 


50000 

108316    Malleic  anhydride 


76448    4.7-Methano-1HHndene. 
1,4,5,6,7,8,8-. 
heptachloro-3a,4,7,7a- 
tetrahydro- 


118741     Benzene,  hexachloro-  .... 
87683     1 ,3-Butadiene 

1 . 1 .2.3.4 ,4-hexachtoro-. 


58899    y-BHC 

Chclohexane, 
1,2,3,4,5.6- 
hexachloro- 
(1a.2a,3p,4a,  5a,6P)- 
Lindane 

bndane  (all  isomers) 
77474    1,3-Cyclopentadiene. 

1 ,2.3,4.5,5-hexachkxo-. 
67721     Ethane,  hexachloro- 


108101     Methyl  isobutyl  ketone 
4-Methyl-2-pentanone 
30201 2     


Statutory 


Final  RQ 


RQ 


Codet  ^S^r,        Category  Pounds  (Kg) 


waste  No. 


5000  1.2A4     U078 


r 

1000 

1* 

1000 

1* 
r 


r 
1* 


2.3.4  U210 

1,2.3.4  U228 

3.4  U113 

1.2.3 

3.4  U238 

2.3 


2.3.4     U127 
2.3.4     U128 


1^3.4     U129 


B 

B 
C 

C 

B 

B 


1000 

1.3.4 

U067 

X 

5000 

1.2.3,4 

U077 

B 

• 

r 
1* 
r 

3.4 
3.4 
3.4 

• 

P054 
U115 
U116 

X 
A 
A 

• 

• 

2.3.4 

U076 

• 

C 

1000 

• 

1.3.4 

U122 

* 

B 

5000 

• 

1.3.4 

U147 

D 

1 

• 

1Z3.4 

P059 

X 

A 
X 


100(45.4) 

100(45.4) 

100(45.4) 

1000(454) 

1000(454) 
100(45.4) 

100(45.4) 

1(0.454) 
100(45.4) 


1(0.454) 
10(4.54) 
10(4.54) 


1000  (454) 

100  (45.4) 

5000  (2270) 

1.(0.454) 


10  (4.54) 
1  (0.454) 


1  (0.454) 


1 

1.2A4  U130 

A 

10  (4.54) 

r 

2.3.4  U131 

B 

100  (45.4) 

V 

• 

3.4  U161 

« 

D 

• 

5000  (2270) 

r 

3.4  U133 

X 

1  (0.454) 
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Table  302.4— List  of  Hazardous  Substances  and  Reportable  Quantities— Continued 
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Hazardous  substance  CASRN  Regulatory  synonyms 


Hydrazine,  l.l-dwnethyl- 


Hydrazine.  1 .2-diphenyl- 


Hydrazine,  methyt- 


Hydrochlonc  acid 


Hydrofluoric  acid 


Hydrogen  chloride 


Hydrogen  fluoride  

Hydrogen  phosphide 


2-lmidazolidinettiione  .... 

lodomethane 

1 .3-lsobenzofurandione 

Isophoror^e 


LEAD  AND  COM- 
POUNDS. 
Lead  Compounds 


Lindane 


Lindane  (ail  isomers) 


Maieic  anhydride 
MEK  


571 47    1 .1  -Dimethylhydra- 
zine 


122667    1.2-Diphenylhydra- 
zirw 


60344    Methyl  hydrazine 


7647010    Hydrogen  chloride 


7664393    Hydrogen  fluoride 


7647010    Hydrochloric  acid 


7664393    Hydrofluonc  acid 
7803512     Phosphine  


96457     Ethylenethiourea 


74884     Methane,  iodo- 

Methyl  iodide 
85449    Phthalic  anhydride 


78591 


NA    Lead  Compourxls  .... 

NA     LEAD  AND  COM- 
POUNDS. 


58899    -^BHC 

Cyclohexane. 
1.2.3.4.5.6-hexachloro- 

(1a.2a.  3p,4a,5a,6P)-, 

Hexachlorocyclo- 
hexane  (gamma  iso- 
mer) 

Lindane  (all  isomers) 
58899    rBHC 

Cydohexane, 
1.2.3.4.5.6-hexachloro- 

{1a.2a.3p.4a,5o.6p)-. 
Hexachkxocycio- 

hexane  (gamma  iso- 

rtier) 

Lindane 


108316    2,5-Furandione 


78933    2-Butanone  

Methyl  ethyl  ketone 


Statutory 


Final  RQ 


RQ 


1* 

r 
'  r 

5000 
5000 
5000 


5000 

1* 


r 
r 


V 

1* 


5000 


r 


Codet 


"C^So.      Category 


Pounds  (Kg) 


3.4 

uoeev 

A 

• 

* 

2.3.4 

U109 

A 

• 

• 

3.4 

P068 

A 

* 

• 

U 

D 

• 

• 

1.3.4 

U134 

B 

• 

• 

u 

D 

• 

• 

1A4 
3.4 

U134 
P096 

B 

B 

• 

• 

3.4 

U116 

A 

* 

• 

3.4 

U138 

B 

3.4 

U190 

D 

23 

2.3 
2.3 

1.2.3.4    U129 


1.2^.4    U129 


1.3.4     U147 


3,4     U159 


10  (4^) 
10  (4.54) 

* 

10  (4.54) 

5000(2270) 

100  (45.4) 

5000  (2270) 


100  (45.4) 
100  (45.4) 


10  (4.54) 

100  (45.4) 
5000  (2270) 

5000  (2270) 
(•) 

n 

1  (0.454) 


1  (0.454) 


5000(2270) 
5000(2270) 
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Table  302.4-Ust  of  Hazardous  Substances  and  Reportable  QuANTiTiES-Continued 

[NOTE:  AM  Comments/Notes  Are  Located  at  the  End  ol  This  Tabtel 


Hazardous  substance  CASRN  Regulatory  synonyms 


MERCURY  AND  COM- 
POUNDS. 
Mercury  Compounds  .... 


Methananvne,  N-methyt- 

N-nrtroso-. 
Methane,  bronx>-  


Mettiane,  chtoro- 

Methane,  chkxomethoxy- 


Methane.  dichkxo- 


NA    Mercury  Compounds 


NA     MERCURY  AND  COM- 
POUNDS. 


62759    N-Nitrosodimethytemine 


74839    Bromomethane  

Methyl  bromide 

74873    Chtoromethane  

107302    Chkxomethyl  methyl 
ether. 


75092    Methylene  chloride 
Dichloromethane 


Statutory 


Final  RO 


RQ 


C«*»+         w^No.      Category  Pounds  (Kg) 


r 

23 

r 

23 

• 

• 

r 

2,3,4    P0e2 

A 

r 

23.4    U029 

C 

r 
r 

2,3,4    U045 
3,4    U046 

B 
A 

r 

23.4    UOBO 

• 

C 

n 
n 

10  (4.54) 

1000  (454) 

100  (45.4) 
10  (4.54) 

1000  (454) 


Methane,  iodo- 


74884    lodomethane 
Methyllodide 


1* 


3^    U138 


B 


100  (45.4) 


Methane,  oxybts(chloro- 


542881     Bis(chtoromethy1)ether 
Dichloronwthyl  ether 


r 


3.4    P016 


10  (4.54) 


Methane,  tetrachloro- 


Methane.  tribromo- 
Methane,  trichloro- 


4,7-Methano-1  H-indene, 

1 ,4,5,6,7,8,8- 

heptachloro-3a,4,7,7a- 

tetrahydro-. 
4,7-Methano-1  H-indene, 

1,2.4,5,6.7.8,8- 

octachloro- 

2.3.3a.4.7,7a- 

hexahytft'o-. 


Methanol 


Methoxychkx 


Methyl  alcohol  „... 
2-Methyl  aziridine 


Methyl  brominde  .... 


56235    Cartnn  tetrachlorida 


75252    Bromotorm 
67663    Ctitorotorm 


76448    Heptachlor ... 


57749    Chlordane — 

Chkxdane,  alpha  & 
gamma  isomers 
CHLORDANE  (TECH- 
NICAL MIXTURE  AND 
METABOUTES) 
67561    Methyl  alcohol — 


72435    Benzene.  1,1 '-(2,2,2- 
thchtoroethyl-. 
Idene)tois(4- 
mettwxy- 

67561     Methanol 

75558    Aziridine,  2-methyl-  . 
1 .2-Propylernmine 

74839    Bromomethane  

Methane,  bromo- 


5000 


1* 
5000 


r 


1A3.4    U211 


23.4     U225 
1,23.4     U044 


133.4     P069 


1,23.4    U036 


B 
A 


1* 

3.4 

U154 

D 

1 

• 

1.3.4 

U247 

* 

X 

r 
r 

3.4 
3,4 

U154 
P067 

D 
X 

r 

23.4 

U029 

C 

10  (4.54) 


100  (45.4) 
10  (4.54) 


1(a454) 
1  (0.454) 

5000(2270) 
1  (0.454) 


5000(2270) 
1  (0.454) 

1000(454) 


Methyl  chloride 


74873    Chtoromethane  .. 
Methane,  chloro- 


r 


23.4    U045  B 


100  (45.4) 


Methyl  chiorokxm 


71556    Ethane,  1,1,1  ,-trichloro- . 
1,1,1-Tnchloroethane 


V 


23.4    U226 


1000(454) 
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TABLE  302.4— LJST  OF  HAZARDOUS  SUBSTANCES  AND  REPORTABLE  QUANTITIES— Continued 
[NOTE:  AH  Comments/Notes  Are  Located  at  the  End  o(  This  Tabto] 

Statutory 

Final  RQ 

Hazardous  stiwtance 

UASHN          Heguiatory  synonyms                                                      ot-oa 

"Q              Codet         J^ 

Category 

Pounds  (Kg) 

4,4'-Methylenebis(2- 
chloroanillne). 

Methylene  chloride  

Methyl  ethyl  ketone  

Methyl  hydrazine  

Methyl  iodide  

Methyl  isobutyl  ketone  .... 

* 
Methyl  methacrylate  

4-Methyl-2-pentanone 

Naphthalene  

NICKEL  AND  COM- 
POUNDS. 
Ntokel  Compounds  

Nitroberuene  

p-Nltrophenol  

4-Nitropherx)l  

2-Nitropropane 

N-Nitrosodimethylamine  . 

N-Nitroso-N-mettiylurea  .. 

12-Oxathiolane,  2,2-di- 
oxkte. 

* 

Oxirane  „... 

Oxirane,  (chlorometttyl)-  . 


1 01 1 44    Benzenamine.  4,4'-meth- 
ylene-t)is(2-chkxo-. 

• 

75092    Dtohtoromethane 

Methane,  dtohkxo- 
78933    2-Butanone  

MEK 

• 

60344    Hydrazine,  methyt- 

74884    lodometh€vie  

Mettiane.  kxjo- 
108101     Hexone  

4-Methyt-2-pentarKX)e 

• 

80626    2-Propenok:  acid,  2- 

methyl-,  methyl  ester. 

• 

108101    Hexone  

Methyl  isobutyl  ketone 

91203     

• 

HA.    NKkel  Compounds 

N>.     NICKEL  AND  COM- 
POUNDS. 
98953    Benzene,  nitro-  _ 

• 

100027    4-Nitrophenol  

Ptienol,  4-nitro- 

» 

100027    p-Nitrophenol  

Phenol,  4-nitro- 

• 

79469    Propane.  2-nitro 

62759    Methanamine,  N-methyi- 
N-nitroso-. 

684935    Urea,  N-methyt-N-nitroso 

1120714    1,3-Propane  sultone  

75218    Ethylene  oxkle  

106898    l-Chtoro-2.3- 

epoxypropane. 
Eptchtorohydhn 


r 

3.4 

U158 

A 

10  (4.54) 

r 

• 

23.4 

U080 

• 

C 

* 

1000(454) 

r 

3.4 

U159 

D 

5000  (2270) 

• 

• 

• 

r 
r 

3,4 
3,4 

P068 
U138 

A 

B 

10  (4.54) 
100  (45.4) 

1* 

3,4 

U161 

D 

5000  (2270) 

• 

• 

• 

00 

1.3,4 

U162 

C 

1000(454) 

r 

• 

3.4 

U161 

D 

* 

5000(2270) 

5000  1.23.4  U166  B 

1*  23 

1*  23 

1000  1.2A4  U169  C 

•  * 

1000  1.2,3,4  U170  B 

*  • 

1000  1.23.4  U170  B 

r  3.4  U171  A 

r  23.4  P082  A 

1*  3.4  U177  X 

r  3,4  U193  A 

r  3.4  U115  A 

1000  1.3.4  U041  B 


100  (45.4) 

(••) 

(•*) 

1000(454) 

100  (45.4) 

100  (45.4) 

10  (4.54) 

* 

10  (4^) 

1  (0.454) 
10  (4.54) 

10  (4.54) 
100  (45.4) 
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(NOTE:  Ay  Commente/Notes  Are  Located  at  the  End  ol  This  Tabtel  


Hazardous  substance  CASRN  Regulalofy  synonyms 


Paralhton  

PCBs 

ArodOf  1016  

Aroclof  1221  

ArocJor  1232  

Arockx  1242  

Arockx  1248  

Aroctor  1254  

Aroctor  1260  

pcnb 

Pentachloronitrobenzene 

Pentachlorophenol 

Perchlofoethytene 

Phenol 

Phenol,  2,4-dinitro-  

Phenol,  2-methyl-4,6- 
dnitro-.  &  salts. 

Ptienol.  4-nitro- 

Phenol,  pentachkxo 

Phenol,  2.4.5-trichloro-  . 
Phenol.  2,4.6-trichloro-  . 

« 

Phosgene  

Phosphine 

• 

Ptx>sphorothkNC  add, 

O.OKliethyl  0-(4- 
nitrophenyl)  ester. 

Phosphorus 

• 

Ptithalic  anhydride 


56382    Ptwspnorottiioic  acid, 
0,0-diethyl  0-(4-. 
nitrophenyO  ester 


1336363    Aroctors 

POLYCHLORINATED 
BIPHENYLS 


12674112 
11104282 
11141165 
53469219 
12672296 
11097691 
11096825 


82688  Benzene, 

pentachloronitro-. 
Pentachloronitro- 
benzene   - 

Quintobenzene. 

82688    Beruene, 

pentactiloronitro-. 
PCNB 
Quintoberuene. 

87865    Phenol,  pentachloro- 


127184    Ethene,  tetrachloro- 
Tetrachtoroettiene 
Tetrachloroethylene 


108952    Benzene,  hydroxy- 


51286    2.4-Dirwtrophenol 


534521     4,6-Dinitro-o-cresol,  and 
salts. 


100027    p-Nitrophenol  

4-NJtrophenol 
87865    Pentachlorophenol 


96954    2-4,5-Trichlorophenol 
88062    2,4,6-Trichlorophenol 


75445    Carbonic  (fchlohde  .. 
7803512    Hydrogen  phosphide 


56382    Parathion 


7723140     ...*- »,.. 


Statutory 


FmalRO 


RQ 


Codet 


10 


85449    1 ,3-lsobenzo«urandkxie 


1 
1* 


1,3,4    P089 


1.2^ 


wSno.      category 


Pounds  (Kg) 


10 

12.3 

•X 

10 

1.2.3 

X 

10 

1.2.3 

X 

10 

U.3 

X 

10 

1Z3 

X 

10 

1.2.3 

X 

10 

1.2.3 

X 

r 

• 

3.4  U185 

B 

1*  3.4     U185  B 


10  1.23.4     U242 


r  23.4    U210  B 


1000 

1.2.3.4 

U188 

C 

1000 

• 

1.23.4 

P048 

A 

r 

• 

23.4 

P047 

A 

1000 

• 

1.23.4 

U170 

* 

B 

10 

1.23.4 

U242 

A 

10 
10 

• 

13.4 
1.2,3.4 

U230 
U231 

A 
A 

5000 

r 

• 

1.3.4 
3,4 

P09& 
P096 

A 
B 

1 

• 

13,4 

UP089 

• 

A 

13 

X 

• 

3.4  U190 

D 

10  (454) 


1  (0.454) 


1  (0.454) 
1  (0.454) 
1  (0.454) 
1  (0.454) 
1  (0.454) 
1  (0.454) 
1  (0.454) 


100  (45.4) 

100  (45.4) 

10  (4.54) 
100  (45.4) 


1000  (454) 

• 

10  (4.54) 

• 

10  (4.54) 

« 

100  (45.4) 

10  (4.54) 

* 

10  (4.54) 
10  (454) 

• 

10  (4.54) 
100  (45.4) 

10  (4.54) 

1  (0.454) 
5000  (2270) 
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Table  302.4 — List  of  Hazardous  Substances  and  Reportable  QuANTmES— Continued 

[NOTE:  AM  Comments/Notes  Are  Located  at  the  End  of  This  Table] 


Statutory 


Final  RQ 


Hazardous  substance 


CASRN 


Regulatory  syTK>nyms 


RQ 


Codet 


RCRA 
waste  No. 


Category  Pounds  (Kg) 


POLYCHLOR  INATED 
BIPHENYLS. 
Arockx  1016 
Aroclor  1221 
Aroclor  1232 
Aroclor  1242 
Aroclor  1248 
Aroclor  1254 
Aroclor  1260 


Propane,  1 ,2-dit)ronfx>-3- 

chloro. 
Propane,  l  ,2-dichloro-  .... 


Propane,  2-nitro 

1 ,3-Propane  sultone 


2-Propenal  

2-PropenaiTiide 


1-Propene,  1  .a^Jichloro- 
2-Propenenitrile  


2-Propenoic  acid 

2-Propenoic  acid,  ethyl 
ester. 


2-Propenoic  acid,  2- 
methyl-,  methyl  ester. 


Propylene  dichloride 


Propylene  oxide  ... 
1 ,2-Propylenimine 


Ouinoline 
Quinone  . 


Quintoberuene 


Radnnudides  (including 
radon). 


SELENIUM  AND  COM- 
POUNDS. 
Selenium  Compounds  .« 


1336363  Arodors  .. 
PCBs 

12674112  

11104282  . .. 

11141165  

53469219  

12672296  

11097691 

11096825  


96128  1,2-Dibromo-3- 

chloropropane. 
78875     1,2-Dichloropropane 
Propylene  dichloride 


79469    2-Nitropropane 

1120714    1,2-Oxathiolane,  2,2-d>- 
oxide. 


107028    Acrdein 

79061     Acrylamide 


542756    1,3-DichlorQpropene 
107131     Acrylonitrile  


79107    Acrylic  acid  .... 
140885    Ethyl  acrytate 


80626    Methyl  Nethacrylate 


78875     1,2-Dichioropropane  ... 

Propane,  1 ,2-dichtoro-. 

75569     

75558    Aziridine,  2-methy»- 

2-Mettiyl  aziridme 


91225     „ 

106514    p-Benzoquinone 

2,5-Cyclohex£KJierw-1 ,4 
dk>ne. 
82688    Benzene. 

pentachloronitro. 
PCNB 

Pentachloronitro- 
twnzene. 
N> „ 


Styrene 


N  A    Selenium  Corrpounds 

N.A.     SELENIUM  COM- 
POUNDS. 


10042S 


10 

10 
10 
10 
10 
10 
10 
10 


1* 

5000 


1 
1* 


5000 

100 


r 
r 


5000 


5000 
5000 

r 


1000 

1* 


r 

r 

r 
r 

1000 


1.23 

1.23 
1.23 
1.23 
1.23 
133 
133 
133 


3,4    U066 
133.4    U083 


3.4    U171 
3.4    U193 


133.4    P003 
3,4     U007 


133.4     U0B4 
133.4     U009 


3.4    U008 
3.4    U113 


1.3.4    U162 


13.3.4    U083 

13 

3.4    P067 


13 

3.4     U197 


3.4    U185 


23 
23 

13 


X 
X 
X 
X 
X 
X 
X 


X 
C 


A 
A 


X 
D 


B 
B 


D 
C 


B 
X 


D 
A 


1  (0.454) 

1  (0.454) 
1  (0.454) 
1  (0.454) 
1  (0.454) 
1  (0.454) 
1  (0.454) 
1  (0.454) 


1  (0.454) 
1000(454) 


10  (4.54) 
10  (4.54) 


1  (0.454) 
5000  (2270) 


100  (45.4) 
100(4.54) 


5000  (2270) 
1000  (454) 


1000(454) 


1000(454) 

100  (45.4) 
1  (0.454) 


5000  (2270) 
10  (4.54) 


100(45.4) 
(« 

n 
n 

1000(454) 
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(NOTE:  Al  Comments/Notes  Are  Located  at  the  End  ol  This  Table] 


Hazardous  sub8tafx»  CASRN  Regutetory  syrronyms 


Sulfurk;  acid,  dknethyl 
ester. 

* 

TCDD 

2.3,7.8- 
TetracMofodtoenzoi)- 
dnxin. 

1.1 .2Z- 

Tetractilofoethane. 
Tetrachloroethene - 

Tetrachkxoethylene 

Tokjene 

Toluenediafnine  

2.4-To(uene  diamine 

Toluene  ditsocyanate 

2,4-Toluene  diisocvanate 
o-Tolutdine  — 

« 

Toxaphene  

1 2,4-Trichloroben2ene  ... 
1.1.1-Trichloroethane 

1.1.2-Trichloroethane 

Trichkxoettiene «... 

Trichloroethylene  

2.4,5-Trichtorophenol 

2,4,6-Trichlorcphenol 

Triethylamine  ...; 

Urea,  N-menthyl-N-nitro- 

so. 
Urethane  


Statutory 


FinaiRQ 


77781     Dimettryl  sulfate  

1746016    2.3.7,8.- 

Telrachlorodit)enzo-p- 
doxin. 

•                              • 
1746016    TCOO  

* 

79345    Ethane.  1.1 .2.2.- 
tetracNoro-. 

127184    Ethene,  tetrachkxo-  

Perchkxoethytene 
Tetrachloroethylene 

127184     Ethene.  tetrachykxo 

PercWoroethytene 
Tetrachlofoethlene 

108883    Benzene,  mettiyl  

95807    Beruenediamine.  ar- 
496720        methyl-. 

823405    2,4-Toluene  diamine 

25376458 

95807    Benzenediamine,  ar- 
496710        methyl-. 
823405    Toluened»mine 
25376458 

91087     Benzene,  1.3- 
5848349        dilsocyanato  mettiyt-. 
26471625    2,4-To(uene 

diisocyanate-. 
91087    Benzene,  1 ,3-diisocya- 
5848349        natomethyl-. 
26471625    Toluene  diisocyanate. 
95534    Benzenamine,  2-mettiyl- 

•  • 

8001352    Camphene,  octachkxo-  . 
Chlorinated  camphene 

120821 

71556    Ethane.  1,1.1 -trichloro-  .. 

Methyl,  chloroform 
79005    Ethane.  1,1 ,2-tnchloro  ... 
79016    Ethene,  trichloro-  

Trichloroethylene. 
79016    Ethene,  trichloro 

Trichloroethene. 

95954    Phenol,  2,4.5-trichloro-  . 
88062     Phenol,  2,4,6-trichloro-  . 

1 21 448     

684935    N-Nitroso-N-methylurea 

51796    Cartamic  acid,  ettiyl 
ester. 
Ethyl  cart>amate 


1* 


5000 
1* 

r 


3,4  U103 


2^ 


23 


3.4  U221 


1.3 

* 

3.4  U177 
3.4  U238 


RQ     c«*»t   w^"no.  ^^■••^^ 


Pounds  (Kg) 


B 


1* 

2A4 

U209 

B 

1* 

23.4 

U210 

B 

r 

23.4 

U210 

B 

1000 

r 

1^3.4 
3.4 

U220 
U221 

C 
A 

1* 

3.4 

U223 

B 

r 

3.4 

U223 

B 

r 

3.4 

U328 

B 

1* 

• 

1Z3.4 

P123 

* 

X 

r 
r 

• 

23 
2.3,4 

U226 

• 

B 
C 

r 

1000 

2,3.4 
13.3.4 

U227 
U228 

B 
B 

1000 

13.3.4 

U228 

B 

10 
10 

* 

1.3.4 
13.3.4 

U230 
U231 

• 

A 
A 

X 
B 


100(45.4) 
1(0.454) 

1(0.454) 

100(45.4) 
100(45.4) 

100(45.4) 


1000(454) 
10(4.54) 


10(4.54) 

100  (45.5) 

100  (45.5) 
100(45.4) 
1  (0.454) 


100  (45.5) 
1000  (454) 

100  (45.4) 
100  (45.4) 

100  (45.4) 


10  (4.54) 
10  (4.54) 


5000  (2270) 

1  (0.454) 
100  (45.4) 
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[NOTE:  All  Comments/Notes  Are  Located  at  the  End  of  This  Table] 


Statutory 


Final  RQ 


Hazardous  sut)stance  C^ASRN  Regulatory  synonyms 


RQ 


RCRA 


^^****^         wasieNo.      Category  Pounds  (Kg) 


Vinyl  acetate 

Vinyl  acetate  rTK)rxxner . 


108054    Vinyl  acetate  morxxner 
106054    Virryl  acetate  „ 


Vinylidence  chloride 


75354    1,1-Dichloroethylene  . 
Ethene.  l,l-dichloro- 


1000 
1000 


5000 


13 
13    D 


133.4    U078 


8 


5000  (2270) 
5000  (2270) 


100  (45.4) 


*  Indicates  the  statutory  source  as  defined  by  1 3,3.  and  4  below. 

•  •••••• 

'-  Indcates  ttiat  the  statutory  source  for  designation  of  this  hazardous  substarwe  under  CERCLA  is  CWA  'Section  31 1  (b)(4). 
2-  Indicates  that  the  statutory  source  for  designation  of  this  hazardous  substarwe  ufKler  CERCLA  is  CWA  section  307(a). 
'-  Indicates  tfiat  the  statutory  source  for  designation  of  this  hazardous  sutstance  under  CERCLA  is  CAA  section  112. 
*-  Indicates  that  the  statutory  source  for  designation  of  this  hazardous  substarice  under  CERCLA  is  RCRA  section  3001. 
^  Indicates  thaX  the  1 -pound  RQ  is  a  CERCLA  statutory  RQ. 

''Indicates  that  no  RQ  is  t>eing  assigned  to  the  generic  or  tiroad  class. 

Appendix  A  to  §  302.4.— Sequential  CAS  Registry  Number  List  of  CERCLA  Hazardous  Substances 


CASRN 


Hazardous  sut>stance 


51796  Cart>amic  acid,  ethyl  ester  Ethyl  cart>amate  Urethane. 

57749  Chlordane  Chlordane,  alpha  &  gamma  isomers  CHLOROANE  (TECHNICAL  MIXTURE  AND  METABOUTES)  4.7-Mettiano-1H-ifV 
dene,  13,4.5.6,7.8.8- octachloro-2.3,3a.4,7.7a-hexahydro-. 

58899  Y-BHC  Cyclohexane.  1 3.3,4,5.6-hexachloro  (1a3a.3^,4a.5a.6P)-  Hexachlorocyclohexane  (ganvna  isomer)  Undane  Lindane  (al 
isomers). 

•  ••*••• 
601 1 7  Benzenamine.  N.N-dnnethyl-4-(phenyiazo-)  Dimethyt  aminoazobenzerw  p-Dimethylamirx>azobenzerw. 

•  •••••• 

72559  DDE4.4'-DDE. 

•  •**••• 

74839  BronxKnethane  Methane,  bromo-  Methyl  bromide. 

74873  Chloromethane  Methane,  chkKO-  Methyl  chloride. 

•  •  •  •  •  •  • 

74884  lodomethane  Methane,  lodo-  Methyl  iodide. 

•  •  *  •  •  •  • 
75003  Chloroethane  Ethyl  chloride. 

•  •  •  •  •  •  '  • 

75092  Dichk>romethane  Methane,  dichloro-  Methylene  chloride. 

•  •••••• 

75252  Bromoform  Methane,  thbromo-. 

75558  Aziridlrw,  2-methyl-  2-Methyl  aziridirie  1  ^-Propyler)imir>e. 

•  •  •  •  •  *  «  ' 
78933  2-Butanone  MEK  Methyl  ethyl  ketone. 

82688  Benzene,  pentachloronitro-  PCNB  Pentachloronitrobenzene  Ouintobenzene. 
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CASRN 


Hazardous  substance 


91087  Benzene,  1 ,3-disocyanatomethyl- Toluene  (Sisocyanaie  2,4-Toluene  dHSoqranate. 

.  •  •  •  •  • 

92875  Benzi(ine[1,V-6iphenyq-4.4-diaiTiine. 

«    •  •  •  •  •  • 

94757  Acetic  acid  (2.4-dicNorophenoxy)-,  salts  &  esters  2,4-D  Add  2.4-D.  salts  and  esters.  . 

•  •  •  •  ••  • 

95807  Benzenediamine.  ar-mett^  Toiuenediamine  2,4-Toluene  diamine. 

•  •*••• 
98828  Benzene,  (1-methytethy1)-  Cumene. 

•  ,    •  •  ■  •  •  • 
1 0651 4  p-Benzoquinone  2,5-Cyclohexadnr>e- 1 ,4-dk)ne  Quirxxie. 

106888  1-Ctiioro-2,3-epoxypropane  Epictilorohydrin  Oxirane,  (cMoromettiyl)-. 

106934  Dibromoethane  Ethane,  1 ,2-dibronio-  Ethylene,  dibromide. 

117817  1,2-Benzenedk:artx>xylic  acid,  bis(2-ethyttiexy1)  ester  Bis(2-ethy1hexy1)phthaiate  DEHP  Diethylhexyl  phthalate. 

12391 1  1 ,4-Diethyteneoxide  1 .4-D*ethylenedioxide  1 ,4-Dioxane. 

•  ••••• 
1311 13  Dimethyt  phthalate  1 2-Benzenedk:artx)xy1ic  acid,  dimethyl  ester. 

•  ••••• 
151564  Azihdine  Ethyteneimine. 

•  ••*•• 
496720  Benzenediamine,  ar-methyl-  Toiuenediamine  2.4-Toluene  diamine. 

•  •  *  •  •  • 
510156  Benzeneacetic  acid,  4-chloro-a-  (4-chlorophenyO-a-hydroxy-,  ethyl  ester  Chiorobenzilate. 

•  •*••* 

534521  4,6-Dinitro-o-aesoi,  and  salts  Ptienol,  2-mettTyl-4,6-dinitro-,  &  salts. 

•  ••••• 
542881  Bis(chloroniethy1)ettier  Dichloromethyl  ettier  Methane,  oxyt)is(chtoro>-. 

•  •  •  «  •  • 

584849  Benzene,  1 ,3-diisocyanatonnethyt-  Toluene  diisocyanate  2,4-To(uene  diisocyanate. 

•  •»••* 

823405  Benzenediamine,  a^-methy^  Toiuenediamine  2.4-To*uene  diamine. 

•  ••••• 
1336363  Arodors  PCBs  POLYCHLORINATED  BIPHENYLS. 

•  *  •  ,  •  •  • 

1746016  TCDD2.3.7.8-Tetrachlorodibenzo-jMlioxin. 

•  •  •  •  .  *  • 

7803512  Hydrogen  phosphide  Phosphine. 

8001352  Camphene,  octachloro-  Chk)nnated  campher)e  Toxapher)e. 

1 1096825  Arodor  1260  Arodors  PCBs  POLYCHLORINATED  BIPHENYLS. 

•  •  •  •  •  •  . 

11097691  Arodor  1254  Arodors  PCBs  POLYCHLORINATED  BIPHENYLS. 
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CASRN 


Hazardous  substarwe 


1 1 104282  Arodor  1221  Arodors  PCBs  POLYCHLORINATED  BIPHENYLS. 

•  •  •  •  * 

1 1 141 165  Arodor  1232  Arodors  PCBs  POLYCHLORINATED  BIPHENYLS. 

•  •  «  *  • 

12672296  Arodor  1248  Arodors  PCBs  POLYCHLORINATED  BIPHENYLS. 

•  '  •  •  •  # 

126741 12  Arodor  1016  Arodors  PCBs  POLYCHLORINATED  BIPHENYLS. 

•  •  •  *  •  • 

25376458  Benzenediamine,  ar-methy^  Toiuenediamine  2.4-Toluene  dianiine. 

*  •  •  •  • 

26471625  Benzene,  1 ,3-diisocyanatomethy(-  Toluene  diisocyanate  2,4-Toluene  diisocyanate. 

•  •  •  •  • 

53469219  Arodor  1242  Arodors  PCBs  POLYCHLORINATED  BIPHENYLS. 


PART  355— EMERGENCY  PLANNING 
AND  NOTIFICATION 

6.  The  authority  citation  for  part  355 
continues  to  read  as  follows: 


Authority:  42  U.S.C.  11002. 11004,  and 
11048. 


7.  Part  355  is  amended  by  revising  the 
following  entries  in  Appendices  A  and 
B,  to  read  as  set  forth  below: 


Appendix  A  To  Part  355.— The  List  of  Extremely  Hazardous  Substances  and  Their  Threshold  Planning 

Quantities 

(Alphabetical  order] 


CAS  No. 


Chemical  name 


Reportable         Threshold 
Notes  quantity'       plannir^  quarv 

(pourxte)         tity  (pounds) 


79-1 1-8  Chloroacetic  Add  , 

•  *  - 
95-48-7  Cresol,  o- 

123-31-9  Hydroquinone , 

57-57-8  Propioiactone,  Beta- .... 

•  * 
7550-45-0  Titanium  Tetrachloride 


100 

100       1,1 


100/10,000 
000/10,000 


100  500/10,000 


10 


1,000 


500 


t«^ 


'Only  the  statutory  or  final  RQ  is  showa  For  more  intormation,  see  40  CFR  table  302.4. 

Notes: 

•  •  •  •  •  •  • 

Chemicals  on  the  original  list  that  do  not  meet  toxicity  criteria  but  because  of  their  high  production  volume  arx)  recognized  toxicity  are  consid- 
ered chemicais  o(  corxsem  ("Other  chemicals"}. 
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APPENDIX  B  TO  PART  365.— THE  UST  OF  EXTREMELY  HAZARDOUS  SUBSTANCES  AND  THEIR  THRESHOLD  PUNNING 

'    Quantities 

|CAS  number  ordeil 


CAS  No. 


Chenvcai  name 


Reportable         Threshold 
Notes  quantity*       planning  quan- 

(pounds)        tity  (pmjiids) 


57-67-8  Propiolactone,  Beta- .... 

79-11-8  Chloroacetic  Acid  

«  • 

95-48-7  Cresol,  o- 

*  • 
123-31-9  Hydroquinooe  

•  • 
7550-46-0  Titanium  Tetrachtofide 


* 

10 

* 

500 

100 
100 
100 

* 

100/10.000 

• 

1.000/10,000 

1 

• 

500/10.000 

1.000 

• 

100 

• 

•Only  the  statutory  or  final  RQ  is  shwwi.  For  more  infomiation.  see  40  CFR  table  302.4. 

Notes:  ^  ,  .  .  •  • 

Chem«als  dn  the  oriinal  list  that  do  not  meet  toxicity  criteria  but  because  of  their  high  production  volume  and  recognized  toxicity  are  consid- 
ered chemicals  of  corx^rn  fOther  chemicals").  .  .  .  • 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  257. 261.  and  271 

[FRL-6209-41 
RIN2050-AE11 

Critarta  for  Classification  of  Solid 
Wasia  Oiaposal  Facilitias  and 
Practices;  Identification  and  Listing  of 
Hazardous  Waste;  Requirements  for 
Authorization  of  State  Hazardous 
Waste  Programs 

agency:  Environmental  Protection 

Agency. 

ACnOM:  Proposed  rule. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  proposing  revisions  to 
the  existing  Criteria  for  solid  waste 
disposal  facilities  and  practices.  The 
proposed  revisions  would  establish 
specific  standards  for  non-municipal 
solid  waste  disposal  facilities  that 
receive  conditionally  exempt  small 
quantity  generator  (CESQG)  wastes.  EPA 
is  also  proposing  revisions  to 
regulations  for  hazardous  wastes 
generated  by  CESQGs.  Today's  proposal 
will  clarify  acceptable  disposal  options 
under  Subtitle  D  of  the  Resource 
Conservation  and  Recovery  Act  (RCRA) 
by  specifying  that  CESQG  hazardous 
waste  may  be  managed  at  municipal 
solid  waste  landfills  subject  to  part  258 
and  at  non-municipal  solid  waste 
facilities  subject  to  the  facility  standards 
being  proposed  today. 

The  Agency  is  obligated  to  issue  this 
proposal  by  Section  4010(c)  of  RCRA, 
and  is  issuing  it  today  in  partial 
settlement  of  a  lawsuit  brought  by  the 
Sierra  Club  to  enforce  the  statutory 
mandate.  The  Agency  generally  believes 
that  the  facilities  subject  to  today's 
proposal  present  a  relatively  small  risk 
when  compared  to  other  conditions  or 
situations,  and  that  in  a  time  of  limited 
resources,  EPA  prefer  to  address  higher 
priorities  first.  However,  to  satisfy  its 
statutory  and  judicial  obligations, 
today's  proposal  will  clarify  acceptable 
Subtitle  D  disposal  options  for  non- 
municipal  solid  waste  facilities  that 
accept  CESQG  hazardous  wastes.  EPA 
has  worked  with  the  States,  in  their 
capacity  as  co-regulators,  in  developing 
standards  that  are  flexible  and  efficient. 
To  that  end,  EPA  is  proposing  only  the 
minimum  standards  described  by  the 
statute,  and  is  offering  maximum 
flexibility  for  states  and  faciHties  in 
meeting  those  standards.  Indeed,  in 
addition  to  proposing  a  flexible  scheme 
modeled  after  the  current  part  258 
Standards  for  municipal  solid  waste 
facilities,  EPA  is  seeking  comment  on  an 


option  which  would  set  a  performance 
standard — that  covered  facilities  be 
operated  in  a  manner  that  is  protective 
of  human  health  and  the  environment. 
Under  this  approach,  States  would  have 
maximum  flexibility  in  developing 
standards  appropriate  to  facilities  under 
their  jurisdiction. 

DATES:  Comments  on  this  proposed  rule 
must  be  submitted  on  or  before  August 
11, 1995.  Both  written  and  electronic 
comments  must  be  submitted  on  or 
before  this  date. 

ADDRESSES:  Commentors  must  send  an 
original  and  two  copies  of  their 
comments  to:  RCRA  Information  Center 
(5305),  U.S.  Environmental  Protection 
Agency,  401  M  Street,  SW.  Washington, 
D.C.  20460.  All  comments  must  be 
identified  by  docket  number  F-95- 
NCEP  FFFFF.  An  original  and  two 
copies  of  Confidential  Business 
Information  (CBI)  must  iJe  submitted 
under  separate  cover  to:  Dociunent 
Control  Officer  (5305).  Office  of  Solid 
Waste,  U.S.  Environmental  Protection 
Agency.  401  M  Street.  SW.  Washington. 
D.C.  20460. 

Public  comments  and  relevant 
documents  are  available  for  viewing  in 
the  EPA  RCRA  Information  Center  (RIC), 
located  in  Room  M2616,  at  the  EPA 
address  above.  The  RIC  is  open  for 
viewing  from  9  to  4  Monday  through 
Friday,  except  federal  holidays.  The 
public  must  make  an  appointment  to 
review  docket  materials.  Call  (202)  260- 
9327  for  appointments.  Materials  may 
be  copied  for  $0.15  per  page. 
FOR  FURTHER  INFORMATXX  COWTACT:  For 
specific  information  on  aspects  of  this 
proposed  rule,  please  contact  Paul 
Cassidy  of  the  Industrial  Solid  Waste 
Branch  of  the  Office  of  Solid  Waste  at 
1-703-308-7281.  For  a  paper  copy  of 
the  Federal  Register  notice  or  for 
general  information,  please  contact  the 
RCRA  Hotline  at  1-800-424-9346  or  at 
1-703-412-9810. 

SUPPLEMENTARY  INFORMATION: 

Official  Record  for  Proposed  Rule 

Both  the  Federal  Register  notice  and 
the  supporting  material  will  be  available 
in  electronic  format  on  the  Internet 
system  through  the  EPA  Public  Access 
Server  @  gopher.epa.gov.  The  official 
record  for  this  proposal,  as  well  as  the 
public  version  available  through 
Internet  will  be  kept  in  paper  form. 
Accordingly,  EPA  will  transfer  all 
comments  received  electronically  into 
printed  paper  form  as  they  are  received 
and  will  place  the  paper  copies  in  the 
official  record,  which  will  include  all 
comments  submitted  directly  in  writing. 
The  official  record  for  this  rulemaking  is 


the  paper  copy  maintained  at  the 
address  in  ADDRESSES. 

Electronic  Filing  of  Comments 

Comments  may  also  be  submitted 
electronically  by  sending  electronic 
mail  to  RCRA-Docket  ©epamai. epa.gov. 
All  electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comments  also  will  be 
accepted  on  disks  in  Wordperfect  5.1 
file  format  or  ASCII  file  format. 

1.  Through  Gopher:  Go  to: 
gopher. epa. gov.  From  the  main  menu, 
choose  "EPA  Offices  and  Regions". 
Next,  choose  "Office  of  Solid  Waste  and 
Emergency  Response  (OSWER)". 
Finally,  choose  "Office  of  Solid  Waste". 

2.  Through  FTP:  Go  to:  ftp.epa.gov. 
Login:  anonymous 

Password:  Your  Internet  Address 
Files  are  located  in  /pub.  All  OSW  files 

are  in  directories  beginning  with 

"OSW. 

3.  Through  Telnet:  Go  to: 
gopher.epa.gov.  Choose  the  EPA  Public 
Access  Gkjpher.  From  the  main  (Gopher) 
menu,  choose  "EPA  Offices  and 
Regions."  Next,  choose  "Office  of  Solid 
Waste  and  Emergency  Response 
(OSWER).  "  Then,  choose  'Office  of 
SoUd  Waste." 

4.  Through  MOSAIC:  Go  to:  http:// 
www.epa.gov.  Choose  the  EPA  Public 
Access  Gopher.  From  the  main  (Gopher) 
menu,  choose  "EPA  Offices  and 
Regions".  Next,  choose  "Office  ot  Solid 
Waste  and  Emergency  Response 
(OSWER)".  Finally,  choose  "Office  of 
Sohd  Waste". 

5.  Through  dial-up  access:  Dial  919- 
558-0335.  Choose  EPA  Public  Access 
Gopher.  From  the  main  (Gopher)  menu, 
choose  "EPA  Offices  and  Regions". 
Next,  choose  "Office  of  Solid  Waste  and 
Emergency  Response  (OSWER)". 
Finally,  choose  "Office  of  Solid  Waste". 

Supporting  Documents 

All  of  the  main  and  secondary 
supporting  documents  that  were  used  in 
the  development  of  this  proposal  have 
been  placed  in  the  docket.  EPA  is 
making  the  main  supporting  documents 
(listed  below)  available  in  electronic 
format  on  the  Internet  System  through 
the  EPA  Public  Access  Server  at 
gopher.epa.gov.  A  paper  copy  of  these 
main  supporting  documents  is  available 
for  purchase  through  the  National 
Technical  Information  Service  (NTIS), 
U.S.  Department  of  Commerce, 
Springfield,  VA  22161.  The  phone 
number  at  NTIS  is  (703)  487-4650. 


Niain  Supportiiig  Documents 

1.  Background  Document  for  the 
CESQG  Rule,  U.S.  EPA.  1995.  PB95- 
208930. 

2.  Damage  Cases:  Construction  and 
Demolition  Waste  Landfills,  U.S.  EPA. 
Office  of  Solid  Waste.  Prepared  by  ICF. 
February  1995,  PB95-208922. 

3.  Construction  and  Demolition  Waste 
Undfills,  U.S.  EPA.  Office  of  Solid 
Waste,  Prepared  by  ICF.  February.  1995, 
PB95-208906. 

4.  List  of  Industrial  Waste  Landfills 
and  Construction  and  Demolition  Waste 
Landfills.  U.S.  EPA,  Office  of  Solid 
Waste,  Prepared  by  Eastern  Research 
Group,  September  30, 1994,  PB95- 
208914. 

5.  Generation  and  Management  of 
CESQG  Waste,  U.S.  EPA,  Office  of  Solid 
Waste,  Prepared  by  ICF.  July  1994. 
PB95-208898. 

6.  Cost  and  Economic  Impact  Analysis 
of  the  CESQG  Rule,  Prepared  by  ICF. 
February,  1995,  PB95-208948. 

How  to  Access  the  Net 

1.  Through  Gopher:  Go  to: 
gopher.epa.gov.  From  the  main  menu, 
choose  "EPA  Offices  and  Regions". 
Next,  choose  "Office  of  Solid  Waste  and 
Emergency  Response  (OSWER)".  Next, 
choose  "Office  of  Solid  Waste".  Then, 
choose  "Non-Hazardous  Waste — RCRA 
Subtitle  D".  Finally,  choose 
"Industrial". 

2.  Through  FTP:  Go  to:  ftp.epa.gov. 
Login:  anonymous 

Password:  Your  Internet  Address 
Files  are  located  in  directories/pub/ 
gopher.  All  OSW  files  are  in 
directories  begiiming  with  "OSW". 

3.  Through  MOSAIC:  Go  to:  http:// 
www.epa.gov.  Choose  the  EPA  Public 
Access  Gopher.  From  the  main  (Gopher) 
menu,  choose  "EPA  Offices  and 
Regions".  Next,  choose  "Office  of  Solid 
Waste  and  Emergency  Response 
(OSWER)".  Next,  choose  "Office  of 
Solid  Waste".  Then,  choose  "Non- 
Hazardous  Waste— RCRA  Subtitle  D". 
Finally,  choose  "Industrial". 

4.  Through  dial-up  access:  Dial  919- 
558-0335.  Choose  EPA  Public  Access 
Gopher.  From  the  main  (Gopher)  menu, 
choose  "EPA  Offices  and  Regions". 
Next,  choose  "Office  of  Sohd  Waste  and 
Emergency  Response  (OSWER)".  Next, 
choose  "C5ffice  of  Sohd  Waste".  Then, 
choose  "Non-Hazardous  Waste — RCRA 
Subtitle  D".  Finally,  choose 
"Industrial". 

PreaaMe  Ondine 

I.  Authority 
n.  Background 
A.  Current  Solid  Waste  Controls  Under  the 
Resource  Conservation  and  Recovery  Act 


(RCRA)  Non-Hazardous  Waste 
Management:  Municipal  Wastes 
B.  Sierra  Qub  Lawsuit 

ID.  Summary  of  Today's  Proposed  R^ulatory 
Approach 

rv.  Characterization  of  CESQG  Waste, 

Industrial  D  Facilities  That  May  Receive 
CESQG  Wastes,  and  Existing  State 
Programs  Related  to  CESQG  Disposal 

A.  CESQG  Waste  Volumes,  Generators  and 
Management 

B.  Facilities  That  May  Receive  CESQG 
Waste 

C  Existing  State  Programs 

V.  Discussion  of  Today's  Regulatory  Proposal 

A.  Non-Municipal  Solid  Waste  Disposal 
Facilities  That  Receive  CESQG 
Hazardous  Waste 

B.  Decision  to  Impose  or  Go  Beyond  the 
Statutory  Minimum  Components 

C  Decision  to  Establish  Facility  Standards 
Under  Part  257  and  Revisions  to  Part  261 

D.  Request  for  Comment  on  the  Use  of  an 
Alternative  Regulatory  Approach  in 
Today's  Rule 

E  Highlights  of  Today's  Statutory 
Minimum  Requirements  for  Non- 
Municipal  Solid  Waste  Disposal 
Facilities  That  May  Receive  CESQG 
Hazardous  Wastes 

1.  Applicability 

2.  Specific  Location  Restrictions 

3.  Specific  Ground- Water  Monitoring  and 
Corrective  Action  Requirements 

4.  Recordkeeping  Requirements 

F.  Other  Issues  Relating  to  Today's 
Proposal 

1.  Owner/Operator  Responsibility  and 
Flexibility  in  Approved  States 

2.  CESQG's  Responsibilities  Relating  to  the 
Revisions  in  Section  261.5,  Paragraphs 
(f)  and  (g) 

VI.  Implementation  and  Enforcement 

A.  State  Activities  Under  Subtitle  C 

B.  State  Activities  Under  Subtitle  D 

C  Relationship  Between  Subtitles  C  and  D 
D.  Enforcement 
Vn.  Executive  Order  No.  12866— Regulatory 
Impact  Analysis 

A.  Cost  Impacts 

B.  Benefits 

Vni.  Regulatory  Flexibility  Act 

IX.  Paperwork  Reduction  Act 

X.  Environmental  Justice  Issues 

XI.  Unfunded  Mandates  Reform  Act 

XII.  References 

I.  Authority 

These  regulations  are  being  proposed 
under  the  authority  of  sections  1008. 
2002  (general  rulemaking  authority). 
3001(d)(4).  4004  and  4010  of  RCRA.  as 
amended.  Section  3001(d)(4)  authorizes 
EPA  to  promulgate  standards  for 
gMierators  who  do  not  generate  more 
than  100  kilograms  per  month  of 
hazardous  waste.  Section  4010(c)  directs 
EPA  to  revise  Criteria  promulgated 
under  sections  1008  and  4004  for 
facilities  that  may  receive  hazardous 
household  wastes  (HHW)  or  small 
quantity  generator  (SQG)  hazardous 
waste. 


n.  Background 

A.  Current  Solid  Waste  Controls  Under 
the  Resource  Consenmtion  and 
Recovery  Act  (RCRA)  Non-Hazardous 
Waste  Management:  Municipal  Wastes 

As  added  by  the  Hazardous  and  Solid 
Waste  Amendments  (HSWA)  of  1984, 
section  4010(c)  requires  that  the 
Administrator  revise  the  existing  part 
257  Subtitle  D  Criteria  used  to  classify 
facilities  as  sanitary  landfills  or  open 
dumps  by  March  31, 1988.  for  facilities 
that  may  receive  household  hazardous 
waste  or  hazardous  waste  from  small 
quantity  generators.  The  required 
revisions  are  those  necessary  to  protect 
human  health  and  the  environment  and 
which  take  into  account  the  practicable 
capability  of  such  facilities.  At  a 
minimum,  the  revised  Criteria  must 
include  groimd-water  monitoring  as 
necessary  to  detect  contamination, 
location  restrictions,  and  provide  for 
corrective  action,  as  appropriate. 

On  October  9, 1991,  EPA  promulgated 
revised  Criteria  for  Solid  Waste  Disposal 
Facilities  accepting  household 
hazardous  wastes.  These  revisions 
fulfilled  the  part  of  the  statutory 
mandate  found  in  RCRA  section  4010 
for  all  facilities  that  receive  household 
hazardous  wastes.  (Any  facility 
receiving  any  household  waste  is 
subject  to  the  revised  Criteria,  which 
were  relocated  at  40  CFR  part  258  for 
purposes  of  clarity).  Revisions  to  the 
part  257  Criteria  for  other  Subtitle  D 
disposal  facilities  that  may  receive 
conditionally  exempt  small  quantity 
generator  (CESQG)  hazardous  wastes 
were  delayed  as  the  Agency  had  little 
information  concerning  the  potential  or 
actual  impacts  that  these  types  of 
focihties  may  have  on  human  health 
and  the  environment.  CESQGs  are  those 
that  generate  no  more  than  100 
kilograms  of  hazardous  waste  or  no 
more  than  one  kilogram  of  acutely 
hazardous  waste  in  a  month  and  who 
accumulate  no  more  than  1000 
kilograms  of  hazardous  waste  or  no 
more  than  one  kilogram  of  acutely 
hazardous  waste  at  one  time. 

B.  Sierra  Club  Lawsuit 

The  Sierra  Club,  on  October  21, 1993. 
filed  suit  against  the  EPA  in  the  United 
States  District  Court  for  the  District  of 
Columbia,  seeking  to  compel  the  EPA  to 
promulgate  revised  Criteria  for 
nonmuniciptal  facilities  that  may  receive 
small  quantity  generator  hazardous 
waste. 

As  a  result  of  the  October  21. 1993 
lawsuit,  the  EPA  and  the  Sierra  Club 
reached  agreement  on  a  schedule 
concerning  revised  Criteria  for  non- 
municipal  facilities  that  may  receive 
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CESQG  wastes.  This  schedule  requires 
that  the  EPA  Administrator  sign  a 
proposal  by  May  15. 1995  and  a  final 
rule  by  July  1, 1996.  Today's  proposed 
amendments  to  40  CFK  parts  257  and 
261  respond  directly  to  the  Sierra  Club 
challenge  to  EPA's  revised  Criteria  for 
MSWLFs. 

m.  Summary  of  Today's  Proposed 
Regulatory  Approach 

Today's  proposal  would  add  the 
statutory  minimum  requirements  for 
non-munidpal  solid  waste  disj)osal 
facilities  that  receive  CESQG  hazardous 
waste.  Any  non-municipdl  solid  waste 
disposal  facility  that  does  not  meet  the 
proposed  requirements  may  not  receive 
CESQG  hazardous  waste.  Sections  257.5 
through  257.30  are  being  proposed  to 
address  the  facility  standards  for 
owners/operators  of  non-municipal 
solid  waste  disposal  facilities  that 
receive  CESQG  hazardous  wastes.  The 
requirements  being  proposed  in  §§  257.5 
through  257.30  are  substantially  the 

same  as  the  statutory  minimum 

requirements  developed  for  40  CFR  part 
258.  The  location  restrictions  are 
proposed  to  be  effective  18  months  after 
publication  of  the  final  rule  while  the 
ground-water  monitoring  and  corrective 
action  requirements  are  proposed  to  be 
effective  24  months  after  publication  of 
the  final  rule. 

The  Agency  decided  to  use  the 
previously  promulgated  MSWLF 
Criteria  in  part  258  as  the  basis  for 
today's  proposal  for  a  number  of 
reasons.  The  Agency  believes  that  the 
part  258  Criteria  are  being  used  as 
mandatory  standards  by  some  States  for 
non-municipal  solid  waste  disposal 
facilities.  Furthermore,  additional  States 
are  incorporating  as  mandatory 
requirements  standards  that  are 
substantially  similar  to  the  part  258 
Criteria.  The  Agency  also  believes  that 
the  part  258  Criteria,  particularly  the 
ground-water  monitoring  and  corrective 
action  requirements,  are  an  appropriate 
set  of  performance  standards  and 
minimum  requirements  that  can  be 
applied  at  non-municipal  solid  waste 
disposal  facilities  that  receive  CESQG 
hazardous  waste  to  protect  human 
health  and  the  environment.  In 
addition.  EPA  is  requesting  comment  on 
an  alternative  approach  which  is  solely 
a  performance  standard  without  the 
national  minimum  requirements  in  part 

258. 

Today's  proposal  also  amends  the 
existing  language  of  §  261.5  clarifying 
acceptable  Subtitle  D  management 
options  for  CESQGs.  The  existing 
language  in  §  261.5,  paragraphs  (fK3) 
and  (g)(3)  allows  for  a  CESQG  hazardous 
waste  to  be  managed  at  a  hazardous 


waste  facility  (either  in  interim  status  or 
permitted),  a  reuse  or  recycling  facility, 
or  a  non-hazardous  solid  waste  facility 
that  is  permitted,  licensed,  or  registered 
by  a  State  to  manage  municipal  or 
industrial  waste.  Today's  proposal 
would  continue  to  allow  CESQG  waste 
to  be  managed  at  a  hazardous  waste 
facility  or  at  a  reuse  or  recycling  facility. 
Today's  proposal,  however,  will  reqtiire 
that  if  CESCKi  waste  is  managed  in  a 
Subtitle  D  disposal  facility,  it  must  be 
managed  in  a  MSWLF  that  is  subject  to 
part  258  or  a  non-municipal  solid  waste 
disposal  facility  that  is  subject  to  the 
facility  standards  being  proposed  in 
§§257.5  through  257.30. 

A  complete  discussion  of  the  rationale 
of  today's  proposed  approach,  specifics 
of  the  proposed  changes,  and  related 
issues  is  presented  in  Reference  #1. 
As  previously  discussed,  today's 
proposal  responds  to  both  the  statutory 
language  in  RCRA  section  4010(c)  and 
to  the  Sierra  Club  lawsuit.  In  responding 
initially  to  the  statutory  language  of 
section  4010(c),  EPA  elected  to  regulate 
municipal  solid  waste  landfills  first,  due 
to  the  comparatively  higher  risks 
presented  by  these  types  of  facilities.  As 
will  be  discussed  later  in  today's 
preamble,  the  subject  of  today's 
proposal — non-municipal  solid  waste 
disposal  facilities  that  receive  CESQG 
waste — presents  a  small  risk  relative  to 
risks  presented  by  other  environmental 
conditions  or  situations.  Given  this 
lower  risk,  the  Agency  would  have 
elected  not  to  issue  this  proposal  at  this 
time.  In  a  time  of  limited  resources, 
common  sense  dictates  that  we  deal 
with  higher  priorities  first,  a  principle 
on  which  EPA.  members  of  the 
regulated  community,  and  the  public 
can  agree.  The  Agency  requests 
comment  from  members  of  the  public 
and  regulated  community  on  whether 
they  agree  with  the  Agency's  position 
that  this  rulemaking  is  a  low  priority. 

However,  given  the  D.C.  Circuit's 
reading  of  RCRA  section  40ia(c).  Sierra 
aub  V.  EPA.  992  F.2d  3337,  347  (D.C. 
Cir.  1993).  and  the  schedule  established 
as  a  result  of  the  litigation  initiated  by 
Sierra  Club  in  district  court,  the  Agency 
believes  it  must  issue  this  proposal  now 
(although  there  are  higher  priorities 
within  the  Agency).  Faced  with  having 
to  issue  this  proposal  for  a  class  of 
facilities  that  do  not  generally  pose  risks 
as  high  as  municipal  solid  waste 
landfills,  the  Agency  is  proposing 
alternatives  that  address  only  the 
statutory  minimum  requirements  in  an 
attempt  to  reduce  the  economic  burden 
on  the  regulated  community. 


IV.  Characterization  of  CESQG  Waste, 
Industrial  D  Facilities  That  May 
Receive  CESQG  Wastes,  and  Existing 
SUte  Programs  Related  to  CESQG 
Dispoaal 

A.  CESQG  Waste  Volumes,  Generators, 
and  Management 

In  preparation  for  this  rulemaking, 
EPA  souigbt  to  characterize  the  CESQG 
universe.  EPA  examined  several 
national,  state,  and  local  studies  that 
contained  information  on  CESQGs.  and 
simimarized  this  information  into  five 
categories:  (1)  Number  of 
establishments,  (2)  waste  volumes.  (3) 
major  waste  generating  industries.  (4) 
major  waste  types,  and  (5)  waste 
management  practices.  All  of  this 
information  is  contained  in  Reference 
#2.  Reference  #7  also  presents  an  earlier 
comprehensive  overview  of  the  CESQG 
universe.  The  Agency  is  interested  in 
receiving  data  on  the  current 
management  practices  for  CESQG 
wastes  likely  to  be  covered  by  this 
rulemaking. 

B.  Facilities  That  May  Receive  CESQG 
Waste 

1.  Manufacturing  Industries  With  On- 
Site  CESQG  Disposal 

The  first  type  of  facility  that  may 
receive  CESQG  waste  is  a  manufacttiring 
facility  that  co-disposes  its  industrial 
non-hazardous  process  waste  on-site 
with  its  CESQG  hazardous  wastes. 

The  Agency's  1987  "Screening  Survey 
of  Industrial  Subtitle  D  Establishments" 
was  used  as  the  starting  point  in  the 
Agency's  evaluation  of  the  number  of 
potential  establishments  that  operated 
land-based  units  for  their  industrial 
non-hazardous  waste  (Reference#3).  The 
Screening  Survey  projected  that  only 
605  establishments  managed  their 
CESQG  waste  on-site  in  a  land-based 
unit  (605  establishments  represents 
approximately  5%  of  the  total  12.000 
establishments  that  managed  industrial 
waste  on-site  in  land-based  units). 

The  Agency  has  conducted  meetings 
and  conference  calls  with  some 
industries  to  ascertain  the  current  status 
of  CESQG  hazardous  waste  generation 
and  management.  The  results  of  those 
meetings  and  conference  calls  are 
summarized  in  Reference  #1. 

In  regard  to  industrial  waste  facilities, 
the  Agency  believes  that  on-site  co- 
disposal  of  industrial  wastes  with  some 
amount  of  CESQG  waste  is  a  very 
limited  practice.  The  Agency  believes 
that  industrial  waste  disposal  facilities 
that  may  still  be  disposing  of  CESQG 
waste  on-site,  will  elect  to  send  their 
CESQG  waste  off-site  to  a  municipal 
landfill,  a  hazardous  waste  landfill  or 


off-site  for  treatment  or  recycling.  These 
options  would  be  cheaper  for  industrial 
waste  facilities  vs.  continuation  of 
CESQG  on-site  disposal  and  compliance 
with  today's  proposed  standards  (i.e., 
ground-water  monitoring  and  corrective 
action). 

The  Agency  wishes  to  emphasize  that 
this  proposal  does  not  change  the 
manner  in  which  waste  is  determined  to 
be  hazardous.  Generators  of  wastes  have 
an  obligation  to  determine  through 
testing  or  their  knowledge  of  the  waste 
if  a  waste  is  a  hazardous  waste  (40  CFR 
262.11).  The  generator  must  then 
determine  if  any  hazardous  waste  he 
generates  is  regulated  hazardous  waste, 
or  conditionally  exempt  small  quantity 
generator  hazardous  waste  (40  CFR 
261.5). 

The  Agency  is  requesting  comment  on 
the  prevalence  of  manufacturing 
industries  that  manage  CESQG 
hazardous  wastes  on-site  along  with 
volume  estimates.  The  Agency  is  also 
interested  in  obtaining  comments  on  the 
Agency's  assumption  that  on-site 
disposal  of  CESQG  hazardous  waste  at 
industrial  waste  facilities  has  decreased 
overall  and  will  not  continue  in  the 
future. 

2.  Commercial  OfT-Site  Facilities 

The  second  type  of  facility  that  in 
some  cases  receive  CESQG  waste  is  a 
commercial  off-site  facility  that  disposes 
of  only  industrial  non-hazardous  wastes 
with  some  amount  of  CESQG  hazardous 
wastes  being  co-disposed  at  the  facility. 
Based  on  information  from  the  groups 
listed  below,  the  Agency  estimates  that 
there  are  only  10-20  commercial  off-site 
facilities  that  receive  only  non- 
hazardous  industrial  wastes.  (Off-site 
commercial  facilities  that  receive 
household  hazardous  waste  are  subject 
to  the  part  258  Criteria.)  However,  in 
meetings  with  the  Environmental 
Industry  Associations  (EIA)  (formerly 
known  as  the  National  Solid  Waste 
Management  Association)  and  BrowTiing 
Ferris  Industries,  the  Agency  was  told 
that  as  a  general  matter  CESQG  disposal 
is  prohibited  at  these  10-20  facilities  as 
a  result  of  permitting  conditions  and 
due  to  decisions  at  the  corporate  level 
of  the  individual  companies  not  to 
accept  CESQG  waste. 

3.  Construction  and  Demolition 
Landfills 

The  last  group  of  facilities  that  receive 
CESQG  wastes  are  construction  and 
demolition  waste  landfills.  The 
Agency's  List  of  Construction  and 
Demolition  Waste  Landfills  estimates 
approximately  1900  construction  and 
demolition  waste  facilities.  These 
construction  and  demolition  landfills 


dispose  of  construction  waste  and 
demolition  debris  (which  generally 
refers  to  waste  materials  generated  as  a 
result  of  construction,  renovation,  or 
demolition).  Many  types  of  wastes  are 
disposed  of  in  construction  and 
demolition  landfills,  such  as  metals, 
wood,  concrete,  dry  wall,  asphalt,  rocks, 
soil,  plastics,  pipes  and  glass. 
Construction  and  demolition  landfills 
may  also  receive  CESQG  hazardous 
waste  materials,  which  could  include 
things  such  as  ptaints.  adhesives,  and 
roofing  cements.  Although  the  general 
term  "construction  and  demolition 
waste"  is  used  to  describe  all  wastes 
generated  in  construction,  renovation, 
and  demolition  activities,  the  specific 
types  of  waste  generated  are  a  direct 
result  of  the  type  of  project. 
Construction  of  a  new  house, 
demolition  of  old  buildings  as  part  of  a 
restoration  of  a  downtown  area, 
renovation  of  an  old  office  building,  and 
new  highway  construction  all  result  in 
different  types  of  construction  and 
demolition  waste  materials  being 
generated. 

The  report  entitled  "Construction 
Waste  and  Demolition  Debris  Recycling 
...  A  Primer"  divided  construction 
and  demolition  waste  activities  into  five 
categories.  These  five  categories  and  the 
typical  construction  and  demolition 
waste  materials  associated  with  each 
category  are  presented  below: 
Roadwork  Material:  Mostly  asphalt, 

concrete  (with  or  without  reinforcing 

bar),  and  dirt 
Excavated  Material:  Mostly  dirt,  sand. 

stones  (sometimes  contaminated  with 

site  clearance  wood  waste  and  buried 

pipes) 
Building  Demolition:  Mainly  mixed 

rubble,  concrete,  steel  beams,  pipes, 

brick  timber  and  other  wastes  from 

fittings  and  fixtures 
Construction/Renovation:  Mixed  waste 

including  wood,  roofing,  wall  board, 

insulation  materials,  pieces  of  duct 

work  and  plumbing 
Site  Clearance:  Mostly  trees  and  dirt 

with  the  potential  for  some  concrete, 

rubble,  sand  and  steel 

Some  construction  and  demolition 
waste  facilities  may  be  subject  to  the 
requirements  being  proposed  today. 
Construction  and  demolition  waste 
facilities  that  receive  wastes  that  are 
CESQG  hazardous  wastes  will  have  to 
comply  with  the  proposed  changes  in 
§§257.5  through  257.30. 

CESQG  hazardous  wastes  generated  in 
construction,  renovation,  and 
demolition  are  most  likely  to  be  specific 
chemicals  or  products  used  in  these 
activities.  Listed  below  are  typical 
examples  of  wastes  generated  by 


construction  and  demolition  activities 
that  may  be  CESQG  wastes,  if  the  wastes 
are  hazardous  and  are  generated  under 
the  CESQG  limits  (<100  kg  per  month, 
or  less  than  1  kg  per  month  of  acute 
hazardous  waste): 

•  Excess  materials  used  in 
constructicMi,  and  their  containers. 
Examples:  adhesives  and  adhesive 
containers,  leftover  paint  and  paint 
containers,  excess  roofing  cement  and 
roofing  cement  cans. 

•  Waste  oils,  grease,  and  fluids. 
Examples:  machinery  lubricants,  brake 
fluids,  engine  oils. 

•  Waste  solvents  or  other  chemicals 
that  would  fail  a  characteristic  or  that 
are  listed  as  a  hazardous  waste  that  are 
removed  from  a  building  prior  to 
demolition  (e.g..  ignitable  spent 
solvents,  spent  acids  or  bases,  listed 
spent  solvents  (F001-F005).  or  listed 
unused  commercial  chemical  products 
that  are  to  be  discarded). 

General  construction  and  demolition 
debris  (e.g.,  rubble  from  building 
demolition)  would  typically  be 
hazardous  waste  only  if  it,  exhibits  one 
of  the  four  characteristics  of  hazardous 
waste:  ignitability.  corrosivity. 
reactivity,  or  toxicity  (see  subpart  C  of 
40  CFR  part  261).  To  determine  if  such 
debris  is  hazardous,  the  generator 
should  use  knowledge  of  the  waste  or 
test  to  determine  if  a  representative 
sample  of  the  waste  exhibits  any  of  the 
characteristics.  See  40  CFR  262.11.  See 
also  Chapter  nine  of  "Test  Methods  for 
Evaluating  Solid  Waste,  Physical/ 
Chemical  Methods"  (SW-846).  Third 
Edition,  on  how  to  develop  a  sampling 
program.  As  an  example,  if  a  building  is 
demolished,  the  generator  should  use 
his  knowledge  concerning  the  building 
debris,  or  test  a  representative  sample  of 
the  building  debris,  to  see  if  the 
building  debris  exhibits  a  characteristic 
of  hazardous  waste. 

Prior  to  demoUshing  a  building,  the 
owner  or  the  demolition  company  may 
choose  to  remove  components  of  the 
building  that  contain  concentrated 
constituents  of  concern  such  as  lead 
pipe,  lead  flashing,  mercury  containing 
thermostats  and  switches,  or  mercury- 
containing  lamps  (light  bulbs).  This  may 
be  done  for  purposes  of  avoiding 
concern  that  the  entire  demolition 
rubble  may  exhibit  the  characteristic  of 
toxicity,  for  recycling  and  resource 
conservation,  or  as  required  by  state  or 
local  law.  For  purposes  of  resource 
conservation,  the  Agency  encourages 
removal  of  items  that  may  be  cost- 
effectively  recycled  or  reused.  It  should 
be  noted  that  any  removed  items  should 
be  managed  in  compliance  with 
applicable  requirements,  including,  if 
the  items  exhibit  characteristics,  the 
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requirements  for  CESQGs  or  the  full 
hazardous  waste  regulations.  Also  note 
that  some  such  items  may  be.  in  the 
future,  covered  under  streamlined 
"imiversal  waste"  regulations  that 
would  minimize  the  applicable 
regulatory  requirements.  (See  final 
"universal  waste  rule."  60  FR  25492. 
May  11, 1995.) 

Literature  that  was  evaluated  by  the 
Agency  and  summarized  in  Chapter  2  of 
the  Agency's  report  "Construction  and 
Demolition  Waste  Landfills"  identify  a 
number  of  wastes  that  are  referred  to 
using  such  terms  as  "hazardous." 
"excluded,"  "unacceptable." 
"problem."  "potentially  toxic."  or 
"illegal."  It  is  not  necessarily  true  that 
all  of  these  wastes  meet  the  definition 
of  "hazardous"  under  Subtitle  C  of 
RCRA,  but  they  provide  an  indication  of 
the  types  of  wastes  that  may  be  present 
in  the  construction  and  demolition 
waste  stream  that  are  considered  by 
others  to  be  a  potential  problem. 

A  construction  and  demolition  waste 
generator  should  contact  their  State 
Solid  Waste  Program  for  their  guidance 
or  rules  concerning  the  types  of 
construction  and  demolition  wastes  that 
the  State  considers  to  be  hazardous. 

C.  Existing  State  Programs 

1.  State  Requirements  Pertaining  to 
Management  of  CESQG  Hazardous 
Wastes 

Since  the  existing  controls  governing 
the  disposal  of  CESQG  waste  are  under 
the  Subtitle  C  program  (i.e..  §  261.5). 
State  requirements  must  be  at  least  as 
stringent  as  the  Federal  requirements. 
States  may  however  establish  more 
stringent  controls  for  CESQGs  within 
their  jurisdiction.  Some  States  require 
that  CESQGs  obtain  a  hazardous  waste 
ID  number  while  other  States  require 
CESQGs  to  use  a  manifest  for  off-site 
transportation.  Some  States  require  that 
all  or  some  portion  (e.g.,  those  with 
liquid  industrial  and  ignitable  wastes)  of 
CESQG  waste  be  managed  at  only 
permitted  Subtitle  C  facilities.  States 
that  require  that  CESQG  waste  be 
managed  at  only  Subtitle  C  facilities 
would  prohibit  CESQG  disposal  in  a 
municipal,  non-hazardous  industrial,  or 
construction  and  demolition  waste 
landfilL 

2.  State  Requirements  for  Construction 
and  Demolition  Facilities 

EPA  conducted  a  study  to  determine 
the  ciirrent  regulatory  standards  for 
construction  and  demolition  facilities 
that  are  applicable  on  a  State  level.  State 
regulatory  standards  for  construction 
and  demolition  facilities  vary  State-by- 
State  and  are  generally  not  as  detailed 


nor  environmentally  stringent  as  State 
standards  for  municipal  solid  waste 
landfills.  Furthermore.  States  apply 
standards  more  frequently  to  off-site 
construction  and  demolition  waste 
facilities  vs.  on-site  construction  and 
demolition  waste  facilities.  In  general, 
the  EPA  study  focussed  on  the  number 
of  State  programs  that  had  requirements 
for  the  statutory  minimum  components 
specified  in  RCRA  section  4010(c).  The 
numbers,  discussed  below,  correspond 
to  the  number  of  States  that  impose  the 
requirement  or  standard  on  off-site 
construction  and  demolition  waste 
facilities.  Generally,  a  smaller  nvunber  of 
States  impose  requirements  on  on-site 
facilities. 

The  most  common  location 
restrictions  that  States  apply  to  C&D 
facilities  relate  to  airports  and  bird 
hazards,  wetlands  and  floodplains.  A 
majority  of  the  States  (35)  have 
restrictions  applicable  to  construction 
and  demolition  facilities  being  located 
within  the  100-yr.  floodplain.  Twenty- 
five  (25)  States  have  location  restrictions 
pertaining  to  construction  and 
demolition  disposal  facilities  in 
wetlands.  Similarly,  21  States  have 
location  restrictions  for  some  or  all 
construction  and  demolition  facilities 
pertaining  to  airports  and  bird  hazards. 
Fewer  States  have  adopted  location 
restrictions  pertaining  to  seismic  impact 
zones,  fault  areas,  or  unstable  areas. 

With  regard  to  ground-water 
monitoring  and  corrective  action.  29 
States  require  some  or  all  construction 
and  demolition  facilities  to  monitor 
ground-water  and  22  States  have 
corrective  action  requirements.  For 
those  States  that  impose  ground-water 
monitoring  requirements,  most  States 
have  requirements  that  are  substantially 
less  stringent  than  the  Municipal  Solid 
Waste  Landfill  Criteria  (part  258).  With 
regard  to  those  States  that  impose 
corrective  action  requirements.  States 
usually  require  that  either  the  permit 
applicant  submit  a  corrective  action 
plan  with  the  permit  or  require  the 
facility  owner/operator  to  submit  a  plan 
after  a  release  to  ground  water  is 
detected. 

V.  Discussion  of  Today's  Regulatory 
Proposal 

A.  Non-Municipal  SoHd  Waste  Disposal 
Facilities  That  Receive  CESQG 
Hazardous  Waste 

This  rule  applies  to  non-mimicipal 
solid  waste  disposal  facilities  that 
receive  CESQG  hazardous  waste,  and 
the  rule  would  provide  that  only  such 
facilities  which  meet  the  requirements 
in  §§257.5  through  257.30  "may 
receive"  CESQG  waste,  as  required  by 


RCRA  section  4010(c).  Any  non- 
municipal  solid  waste  disposal  facility 
that  does  not  meet  the  proposed 
requirements  may  not  receive  CESQG 
hazardous  wastes.  The  non-municipal 
units  that  are  subject  to  this  rule  are 
surface  impoundments,  landfills,  land 
application  units  and  waste  piles  that 
receive  CESQG  waste  for  storage, 
treatment,  or  disposal.  This  is  based  on 
the  existing  applicabiUty  of  part  257  to 
all  solid  waste  disposal  facilities  (40 
CFR  257.1(c)).  Disposal  is  defined  at 
§  257.2  to  mean  "the  discharge,  deposit, 
injection,  dumping,  spilling,  leaking,  or 
placing  of  any  solid  waste  or  hazardous 
waste  into  or  on  any  land  or  water  so 
that  such  solid  waste  or  hazardous 
waste  or  any  constituent  thereof  may 
enter  the  environment  or  be  emitted  into 
the  air  or  discharged  into  any  waster, 
including  ground  waters."  This  is  also 
the  statutory  definition  of  "disposal"  in 
RCRA  section  1004(3).  The  definition 
covers  any  placement  of  waste  on  the 
land  whether  it  is  intended  to  be 
temporary  or  permanent. 

B.  Decision  to  Impose  or  Go  Beyond  the 
Statutory  Minimum  Components 

RCRA  section  4010(c)  requires  that 
these  revised  Criteria  must  at  a 
minimum  include  location  restrictions, 
ground-water  monitoring  as  necessary  to 
detect  contamination,  and  corrective 
action,  as  appropriate.  The  part  258 
Municipal  SoHd  Waste  Landfill  Criteria 
went  beyond  the  statutory  minimum 
requirements  (see  56  FR  50977)  and 
included  the  following  additional 
requirements:  Operational  requirements, 
design  standards,  closure  and  post- 
closure  care  requirements  and  financial 
assurance  standards.  The  Municipal 
Solid  Waste  Landfill  Criteria  went 
beyond  the  statutory  minimum 
components  for  a  variety  of  reasons. 
Some  of  these  reasons  included: 
— 163  case  studies  that  revealed  ground- 
water contamination  at  146  MSWLFs, 
along  with  73  MSWLFs  that  had 
documented  cases  of  surface  water 
contamination, 
— 29  documented  cases  of  uncontrolled 
methane  releases  at  MSWLF  causing 
fires  and  explosions  at  20  of  the  29 
facilities, 
— A  high  percentage  of  National  Priority 
List  (NPL)  sites  were  MSWLFs  (184 
sites  out  of  850  as  of  May  1986),  and 
—A  belief,  based  on  risk  modelling,  that 
some  MSWLFs  presented 
unacceptable  risks  to  human  health. 
Taken  together,  these  problems 
demonstrated  a  pattern  of  recurring 
problems  and  potential  hazards 
associated  with  MSWLFs  best  addressed 
by  requiring  a  comprehensive  set  of 
facility  standards. 


Today's  proposal  imp>oses  only  the 
statutory  minimum  components  for 
non-municipal  solid  waste  disposal 
facilities  that  receive  CESQG  hazardous 
wastes.  Based  on  the  data  reviewed 
below,  the  Agency  believes  that  these 
facilities  do  not  pose  risks  that  would 
warrant  more  comprehensive  facility 
standards. 

1 .  Construction  and  Demolition  Waste 
Facilities 

The  Agency  analyzed  existing 
leachate  and  ground-water  monitoring 
data,  and  damage  cases  associated  with 
construction  and  demoUtion  waste 
management  to  assess  potential  risks 
associated  with  construction  and 
demolition  waste  disposal  facilities. 
Landfill  leachate  sampling  data  and 
ground-water  monitoring  data  were 
collected  fit>m  states  and  from  general 
literature  provided  to  the  Agency  by  the 
National  Association  of  DemoUtion 
Contractors  (NADC). 

a.  Construction  and  Demolition 
Leachate.  EPA  evaluated  representative 
construction  and  demolition  waste 
leachate  values  ("Construction  and 
Demolition  Waste  Landfills").  (This  data 
was  compiled  by  NADC).  Leachate 
sampling  data  for  305  parameters 
sampled  for  at  one  or  more  of  21 
construction  and  demolition  landfills 
were  compiled  into  a  database. 

Of  the  305  parameters  sampled  for,  93 
were  detected  at  least  once.  The  highest 
detected  concentrations  of  these 
parameters  were  compared  to  regulatory 


or  health-based  "benchmaAs,"  or 
concern  levels,  identified  for  each 
parameter.  Safe  Drinking  Water  Act 
Maximum  Contaminant  Levels  (MCLs) 
or  Secondary  Maximum  Contaminant 
Levels  (SMCLs)  were  used  as  the 
benchmarks  if  available.  Otherwise, 
health-based  benchmarks  for  a  leachate 
ingestion  scenario  were  identified;  these 
were  either  reference  doses  (RfDs)  for 
non-carcinogens,  or  10  ~*  risk-specific 
doses  (RSDs)  for  carcinogens. 
Benchmarks  were  unavailable  for  many 
parameters  because  they  have  not  been 
studied  sufficiently. 

Of  the  93  parameters  detected  in  C&D 
landfill  leachate,  25  had  at  least  one 
measured  value  above  the  regulatory  or 
health-based  benchmark.  For  each  of 
these  25  parameters,  the  median 
leachate  concentration  was  calculated 
and  compared  to  its  benchmark.  The 
median  value  was  first  calculated 
among  the  samples  taken  at  each 
landfill,  and  then  across  all  landfills  at 
which  the  parameter  was  detected.  Due 
to  anomalies  and  inconsistencies  among 
the  sampling  equipment  used  at 
different  times  and  at  different  landfills, 
non-detects  were  not  considered  in 
determining  median  values;  i.e.,  the 
non-detects  were  discarded  before 
calculating  both  individual  landfill 
concentration  medians  and  medians 
across  landfills.  Thus,  the  median 
leachate  concentrations  represent  the 
median  among  the  detected  values, 
rather  than  the  median  among  all 


values.  The  median  concentration 
among  all  values  would  in  most  cases 
have  been  lower  than  those  calculated 
here. 

Based  on  (1)  the  number  of  landfills 
at  which  the  benchmark  was  exceeded 
and  (2)  a  comparison  between  the 
median  detected  concentration  and  the 
benchmark,  seven  parameters  emerge  as 
being  potentially  problematic.  The 
Agency  identified  this  list  of  7 
potentially  problematic  parameters  by 
eliminating  from  the  original  list  of  25 
parameters  any  parameter  that  was  only 
detected  at  one  landfill  (this  was 
determined  to  be  not  representative) 
and,  furthermore,  eliminating  any 
parameter  whose  median  concentration 
did  not  exceed  the  benchmark  value  for 
that  parameter.  The  7  potentially 
problematic  parameters  are  as  follows: 
1 ,2-Dichloroethane 
Methylene  chloride 
Cadmium 
Iron 
Lead 

Manganese 
Total  dissolved  solids 

The  benchmark  values  for  three  of  the 
parameters  (total  dissolved  solids,  iron, 
and  manganese)  are  secondary  MCLs 
(SMCLs).  Secondary  MCLs  are  set  to 
protect  water  supplies  for  aesthetic 
reasons,  e.g.,  taste,  rather  than  for 
health-based  reasons.  The  remaining  4 
constituents,  their  calculated  medians, 
and  health-based  benchmark  values  are 
as  follows: 


Constituent 

« 
Median  con- 
centration 

Healttvbased  values 

Value 

Source 

1 ,2-DtchtoroettTane    ..        .   _.    „__.„......».._...^ ..„. .... _............ ..... 

19ua/l 

5  ngfl 

5  u^ 

MCL. 

Mettiytene  ctikxide  „ 

Cadmium  _..,.„......................„....„.._ _..„„_    .    „ 

15.2  ug/l 

10-*RSD. 

10.5  jig/l  .„ 

55  ug/l 

5  iig/i 

15  iig/i 

MCL 

Lead _ 

The  next  step  in  evaluating  the 
significance  of  these  constituent 
concentrations  is  to  apply  an  exposure 
model  to  develop  a  relationship 
between  the  constituent  concentration 
in  the  environment  at  an  assimfied 
exposure  point  and  the  constituent 
concentration  in  the  waste.  This  is 
because  constituents  released  &om  a 
waste  undergo  a  variety  of 
environmental  fate  and  transport 
processes  that  result  in  exposure  point 
concentrations  that  are  lower  than  levels 
in  the  waste  stream  or  in  leachate. 

The  Agency  assumed  a  dilution 
attenuation  foctor  (OAF)  of  100  for  the 
fiate  and  transport  analysis.  The  value  of 
100  was  selected  based  on  the 
developmeat  of  the  Toxicity 


Characteristic  (40  CFR  261.24).  The  DAF 
is  an  estimate  of  the  factor  by  which  the 
concentration  is  expected  to  decrease 
between  the  waste  management  facility 
and  a  hypothetical  downgradient 
drinking  water  well.  A  multiplier  of  100 
corresponds  to  a  ciunulative  frequency 
close  to  the  85th  percentile  from  the 
EPACML  simulations  used  to  support 
the  TC  rule.  In  other  words,  in^is 
exposure  scenario,  an  estimated  15 
percent  of  the  drinking  water  wells 
closest  to  unlined  municipal  landfills 
could  have  contaminated  concentrations 
above  MCLs.  Dividing  the  calculated 
median  concentration  by  the  DAF  of  100 
and  comparing  the  new  concentration 
allows  for  an  estimate  as  to  whether  the 
new  concentration  will  exceed  the 


health-based  value  at  an  exposure  point 
In  using  the  DAF  of  100,  the  resulting 
new  concentrations  are  all  below  their 
respective  health-based  values.  The 
resulting  concentrations  as  compared  to 
the  health-based  values  are  presented  la 
the  table  below. 


Constituent 

Medancon- 

centratKDO  dh 

videdby  DAF 

0(100 

Heatth- 
t>ased 
value 

1.2-0ichtofD-ett>- 

ane. 
Methylene  chloride 

Cadmium 

Lead 

•19  W«  

.152  (igrt  

.105|igfl  

.55  M^l  

5|igA 

5non 
15M0fl 

b.  Construction  and  Demolition 
Damage  Case  Analysis.  EPA  conducted 
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a  study  ("Damage  Cases:  Construction 
and  Demolition  Waste  Landfills")  to 
determine  whether  the  disposal  of  C&D 
debris  in  C&D  landfills  has  led  to  the 
contamination  of  ground  or  surface 
water  or  damages  to  ecological 
resources.  All  of  the  damage  case 
information  EPA  evaluated  came  from 
existing  information  in  State  files  and 
literature  sources.  EPA  was  able  to 
identify  only  11  C&D  landfills  with 
evidence  of  ground  water  or  surface 
water  contamination.  EPA  found  no 
docxunented  evidence  of  existing  human 
health  risks  or  ecosystem  damages  at 
construction  and  demolition  landfills 
and  little  docimiented  evidence  of  off- 
site  contamination. 

When  the  Agency  reviewed  existing 
sources  of  data  for  C&D  damage  cases, 
the  Agency  reviewed  existing 
Superfund  databases  (NPL).  contacted 
EPA  regional  representatives,  32  States, 
county  environmental  Agencies,  and 
existing  studies  or  rep)orts  providing 
background  information  on  C&D 
facilities  and  damages. 

When  EPA  searched  for  C&D  damage 
cases,  several  criteria  were  used  to 
identify  where  the  damages  could 
reasonably  be  associated  with 
construction  and  demolition  facilities 
and  construction  and  demolition  waste 
disposal.  First  and  foremost,  the  Agency 
sought  to  identify  C&D  facilities  that 
accepted  predominantly  C&D  wastes. 
Landfills  that  had  received  significant 
quantities  of  municipal  waste,  non- 
hazardous  industrial  waste,  or 
hazardous  waste  in  the  past  were 
excluded  from  consideration. 
Additionally  construction  and 
demolition  sites  located  near  other 
facilities  or  leaking  underground  storage 
tanks  that  could  reasonably  be  the 
source  of  contamination  were  excluded 
as  possible  C&D  damage  cases.  Lastly, 
there  needed  to  be  documented 
evidence  of  contamination  at  the  C&D 
site. 

The  11  damage  cases  that  the  Agency 
has  identified  are  from  New  York. 
Virginia,  and  Wisconsin.  Virginia  and 
Wisconsin  have  required  groundwater 
monitoring  since  1988  at  C&D  facilities. 
The  facilities  in  New  York  were  among 
9  C&D  sites  investigated  due  to  public 
concerns  about  possible  hazardous 
waste  disposal  and  potential  human 
health  and  environmental  impacts. 

A  study  of  the  11  C&D  sites  revealed 
on-site  ground-water  contamination  at 
all  of  the  facilities  and  surface  water 
contamination  at  6  of  the  11  sites,  with 
the  main  contaminants  being  metals  and 
other  inorganics.  At  3  of  the  11 
facilities,  sediment  contamination  was 
also  detected.  Although  most  of  the 
contamination  associated  with  these 


damage  cases  occurred  on-site,  2  of  the 
eleven  facilities  did  have  off-site 
contamination  (both  facilities  had 
sediments  and  surface  water 
contamination  occiuring  off-site). 

Although  most  of  the  11  sites  were 
monitored  for  a  wide  range  of  organic 
and  inorganic  constituents,  virtually  all 
of  the  contamination  was  associated 
with  inorganics.  Constituents  that 
exceeded  State  ground-water  protection 
standards  or  Federal  drinking  water 
criteria  most  frequently  were  manganese 
(9  sites),  iron  (8  sites),  total  dissolved 
solids  (6  sites),  lead  (5  sites), 
magnesium  (4  sites),  sodium  (4  sites). 
pH  (3  sites)  and  sulfate  (3  sites).  The 
other  8  constituents  that  were  detected 
in  ground  water  at  these  11  sites  were 
detected  at  only  one  or  two  sites. 

For  the  6  sites  that  had  surface  water 
contamination,  the  constituents  that 
exceeded  State  surface  water  standards 
or  Federal  Ambient  Water  Quality 
Criteria  most  frequently  were  iron  (4 
sites),  zinc  (3  sites),  lead  (2  sites),  and 
copper  (2  sites).  The  other  5 
constituents  that  were  detected  in 
surface  water  at  these  6  sites  were 
detected  only  once.  No  fish  kills  or 
other  observable  impacts  on  aquatic  life 
were  reported  in  any  of  the  references 
that  the  Agency  reviewed. 

A  look  at  the  most  frequently  detected 
constituents  in  ground  water  or  surface 
water  reveals  that  of  the  10  constituents, 
7  are  a  concern  due  to  SMCLs;  only 
lead,  magnesium,  and  sodium  are  not. 
Magnesium  was  found  to  exceed  only 
an  applicable  State  standard  by  a  factor 
of  4  times,  while  sodium  was  found  to 
exceed  an  applicable  State  standard  by 
a  factor  of  14.  Lead  was  found  in  ground 
water  to  exceed  the  Federal  action  level 
at  the  tap  (15  ng/1)  by  a  factor  of  6.  Lead 
was  also  found  in  siirface  water  to 
exceed  the  established  Federal  Ambient 
Water  Quality  Criteria  by  a  factor  of  16 
to  300  (although  for  the  higher  factor  the 
reported  value  of  lead  in  the  surface 
water  was  "estimated"). 

c.  Construction  and  Demolition 
Ground-Water  Monitoring  Data.  Limited 
ground-water  monitoring  data  suggests 
that  a  similar  set  of  parameters  that  are 
detected  in  C&D  leachate  and  that 
appear  in  damage  cases  associated  with 
C&D  facilities  are  also  detected  in 
ground  water.  Based  on  the  limited 
ground-water  data,  only  19  parameters 
had  a  maximum  value  exceeding  a 
health-based  benchmark.  Of  these  19 
parameters.  8  exceeded  a  secondary 
MCL  (TDS.  sulfates.  Ph.  manganese, 
chlorides,  iron,  copper,  and  aluminum). 
For  the  remaining  11  parameters,  5  are 
organics  (Bis(2-ethylhexyl)  phthalate, 
methylene  chloride,  tetrachloroethene, 
1,2,4-trichlorobenzene,  and  1,1.1- 


trichloroethane).  5  are  inorganics 
(arsenic,  cadmium,  lead,  mercury,  and 
nickel),  and  1  is  a  conventional 
parameter  (nitrate).  Only  one 
constituent  (cadmium)  exceeded  its 
health-based  value  by  an  order  of 
magnitude.  Some  constituents  had  a 
maximum  ground-water  value  just 
exceeding  its  health-based  value.  It  is 
important  to  remember  that  when 
looking  at  the  limited  ground-water 
monitoring  data  what  is  being  discussed 
in  this  paragraph  are  maximum  levels; 
additional  sampling  events  for  these 
constituents  resulted  in  lower  levels  or 
non-detects. 

d.  Conclusions  for  Construction  and 
Demolition  Facilities.  While  the  data  on 
construction  and  demolition  waste 
landfills  are  limited,  the  Agency  has 
reached  some  conclusions.  Based  on 
evaluation  of  the  data  analyzed  above, 
individual  construction  and  demolition 
waste  facilities  may  have  caused  limited 
damage  to  groimd  water  and  surface 
water  and  potentially,  may  pose  a  risk 
to  him:ian  health  and  the  environment. 
Individual  C&D  facilities  may  also  affect 
usability  of  drinking  water  due  to 
aesthetic  impacts.  However,  the  Agency 
believes  that  C&D  facilities,  in  general, 
do  not  currently  pose  significant  risks 
and  that  individual  damage  cases  are 
limited  in  occurrence.  The  small 
number  of  damage  cases  and  the 
leachate  concentration  data  reviewed 
above  support  these  conclusions. 
Ground-water  monitoring  and  corrective 
action  at  these  facilities  will  ensure  that 
any  releases  and  potential  risks  at 
individual  facilities  will  be  identified 
and  corrected  in  a  timely  fashion  to 
protect  human  health  and  the 
environment.  Location  restrictions  will 
ensure  that  non-municipal  solid  waste 
disposal  facilities  that  receive  CESQG 
waste  will  be  located  in  acceptable 
areas,  thereby,  providing  further 
protection  of  human  health  and  the 
environment.  Because  construction  and 
demolition  waste  facilities,  in  general, 
do  not  currently  pose  significant  risk, 
the  Agency  has  concluded  that  the 
statutory  minimum  requirements  will 
ensure  protection  of  human  health  and 
the  environment. 

2.  Off-Site  Commercial  Landfills 

As  for  the  10-20  commercial  off-site 
facilities  that  accept  only  industrial 
wastes,  the  Agency  understands  that 
corporate  policy  has  been  to  subject 
these  types  of  facilities  to  stringent 
environmental  controls.  In  addition. 
State  regulations  also  apply  to  these 
types  of  facilities.  A  facility  of  this  type 
generally  employs  a  liner,  has  closure 
and  post-closure  care  requirements  and 
financial  assurance  standards.  These 


State  and  corporate  controls  go  beyond 
the  statutory  minimum  controls  and 
therafwe  the  Agency  believes  that  tfawe 
is  no  need,  on  the  Federal  level,  to 
impose  additional  standards  beyond  the 
statutory  minimum. 

3.  Request  for  Additional  Data  and 
Comments  Concerning  Statutory 
Minimum  or  More  Comprehensive 
Facility  Requirements 

The  leachate  and  ground-water 
monitoring  data  and  the  damage  cases 
analyzed  represent  a  small  number  of 
facilities  relative  to  the  construction  and 
demolition  facility  universe.  The 
Agency  solicits  any  additional  data 
concerning  C&D  facilities  to  further 
assess  the  potential  risks  they  may  pose, 
as  well  as  additional  data  on 
commercial  industrial  solid  waste 
facilities  or  other  types  of  facilities  that 
m^  be  subject  to  today's  proposal. 

The  Agency  also  requests  conunent  on 
whether  the  requirements  being 
proposed  today  should  go  beyond  the 
statutory  minimum  components. 
Requirements  beyond  the  statutory 
minimum  components  could  include  all 
or  any  of  the  following  components: 
Operational  criteria,  design  standards, 
closure  and  post-closure  care 
requirements,  and  financial  assurance 
standards.  The  Agency  is  requesting  that 
commentors  provide  data  that 
documents  the  need  to  go  beyond  the 
statutory  minimum  components.  The 
Agency  is  also  requesting  that 
commentors  be  specific  as  to  whether 
any  additional  controls  should  be 
identical  to  the  part  258  Criteria  for 
municipal  landfills  or  should  require  a 
different  standard  and  what  that 
standard  should  be. 

C.  Decision  to  Establish  Facility 
Standards  Under  Part  257  and 
Revisions  to  Part  261 

The  Agency  proposes  today  to 
establish  facility  standards  for  non- 
municipal  solid  waste  disposal  facilities 
that  receive  CESQG  hazardous  wastes. 
Section  4010(c)  states  that  the  Agency 
should  revise  the  existing  part  257 
Criteria  for  facilities  that  "may  receive" 
CESQG  waste.  Clearly,  today's  proposal 
responds  to  the  statutory  language.  The 
Agency  is  proposing  to  establish  facility 
standards,  in  a  separate  section  of  part 
257,  for  non-municipal  solid  waste 
disposal  facilities  that  receive  CESQG 
hazardous  waste.  By  providing  that  only 
those  facilities  meeting  the  new 
standards  "may  receive"  CESQG  waste, 
the  Agency  believes  it  will  satisfy  the 
statutory  mandate  of  RCRA  section 
4010. 

The  Agency  is  also  proposing 
revisions  to  the  language  in  §  261.5 


(Special  requirements  for  hazardous 
waste  generated  by  conditionally    ' 
exempt  small  quantity  generators). 
These  revisions  will  clarify  the  types  of 
acceptable  treatment,  storage,  or 
disposal  facilities  that  can  be  used  to 
manage  CESQG  hazardous  waste  while 
making  it  clear  that  CESQGs  are 
responsible  for  ensuring  that  their 
CESQG  hazardous  wastes  destined  for 
storage,  treatment,  or  disposal  are  sent 
to  acceptable  facilities.  This  will  help 
ensure  that  CESQG  waste  is  not  sent  to 
facilities  that  do  not  meet  the  new  part 

257  regulations  (i.e.,  to  facilities  that 
"may  not  receive"  CESQG  waste. 
Acceptable  facilities  are  either  interim 
status  or  permitted  Subtitle  C  facilities: 
municipal  solid  waste  facilities 
permitted,  licensed,  or  registered  by  a 
State  and  subject  to  part  258  or  an 
approved  State  program:  non-municipal 
solid  waste  disposal  facilities  that  are 
permitted,  licensed,  or  registered  by  a 
State  and  subject  to  the  new  part  257 
regulations  or  an  approved  State 
program:  or  solid  waste  management 
facilities  that  are  permitted,  licensed,  or 
registered  by  a  State  (i.e.,  municipal 
solid  waste  combustor).  EPA  encourages 
CESQGs  to  consult  with  their  State  solid 
waste  agency  to  determine  which 
facilities  are  acceptable.  Today's 
proposed  changes  to  §  261.5  make  no 
changes  to  the  provisions  allowing 
CESQGs  to  send  their  hazardous  waste 
for  beneficial  use.  reuse,  legitimate 
recycling  or  reclamation. 

D.  Request  for  Comment  on  the  Use  of 
an  Alternative  Regulatory  Approach  in 
Today's  Rule 

The  Agency  previously  discussed  its 
proposed  approach  to  impose  only  the 
statutory  minimum  requirements  on 
non-municipal  solid  waste  facilities  that 
receive  CESQG  hazardous  waste.  The 
Agency  has  identified  two  options  for 
writing  the  statutory  minimum 
components.  One  option  is  to  use  the 
part  258  Criteria  as  the  baseline  for 
these  requirements.  The  second  option 
would  be  to  specify  general  performance 
standards  to  be  met  by  facility  owners/ 
operators  as  they  implement  the 
standards  as  well  as  to  guide  States  in 
designing  new  regulatory  programs  (or 
revising  existing  regulatory  programs). 

There  are  several  reasons  why  the 
Agency  is  considering  using  the  part 

258  Criteria.  (1)  Part  258  Criteria 
provide  sufficient  detail  so  that  an 
individual  owner/operator  can  self- 
implement  them  without  State 
interaction  in  those  instances  where 
States  do  not  seek  approval  of  their 
permitting  program  as  required  in  RCRA 
section  4005(c).  (2)  EPA  believes  that 
the  national  minimum  requirements  are 


necessary  to  collect  reliable  and 
ccMisistent  ground-water  monitoring 
data  and  to  respond  to  contamination 
from  the  unit.  (3)  They  contain  a 
substantial  amount  of  flexibility  that 
allows  approved  States  to  tailor 
standards  to  individual  and  classes  of 
facilities.  Also,  EPA  and  State  success  in 
accomplishing  42  State  program 
approvals  demonstrates  that  a  variety  of 
State  approaches  are  consistent  with  the 
part  258  Criteria.  As  an  example.  States 
have  established  different  design 
standards  based  on  State-specific  or  site- 
specific  factors  that  comply  with  the 
part  258  criteria.  The  Agency  expects 
States  to  likewise  use  this  same 
flexibility  in  tailoring  their  ground- 
water monitoring  programs.  (4)  Some 
States  have  expre^ed  strong  support  for 
using  258  standards  as  the  baseline  for 
solid  waste  disposal  facilities  that 
receive  CESQG  hazardous  waste.  (5) 
While  some  States  have  standards  for 
non-mimicipal  facilities  that  are  not 
identical  to  the  258  standards,  the 
Agency  believes  there  is  a  strong 
likelihood  that  many  siate  programs 
would  be  approvable. 

Reasons  cited  in  support  of  using  the 
general  performance  standard  approach 
include:  (1)  Although  the  part  258 
standards  contain  substantial  flexibility 
for  States  to  tailor  the  programs  to  their 
conditions,  the  part  258  standards  put 
certain  limits  on  State  flexibility  to 
design  a  program  tailored  to  local 
conditions;  (2)  The  part  258  standards 
also  include  certain  national  minimum 
requirements  (which  States  can  not 
modify)  that  EPA  promulgated  because 
of  the  risks  posed  by  MSWLFs. 
However,  since  EPA  has  found  that 
facilities  that  receive  CESQG  waste  may 
pose  substantially  less  risk  than 
MSWLFs,  these  national  minimum 
standards  may  be  overly  stringent  at 
certain  facilities;  (3)  In  the  absence  of  a 
significant  Federal  program,  over  half  of 
the  States  have  adopted  location 
standards,  ground-water  monitoring 
requirements,  and  corrective  action 
requirements  that  are  significantly  less 
extensive  than  the  part  258  standards.  If 
a  State  believes  that  its  existing  program 
satisfies  the  general  RCRA  performance 
standard — protects  human  health  and 
the  environment,  taking  into  account 
the  practicable  capability  of  these 
facilities — it  could  seek  approval  of 
their  existing  programs  and  avoid 
substantial  regulatory  or  legislative 
changes:  and  (4)  a  general  performance 
standard  would  provide  the  maximum 
flexibility  for  States  and  owners  to 
adopt  new  methodologies  and 
technologies  (e.g.,  detecting 
groundwater  contamination  from  the 
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surface,  not  from  wells)  to  meet  the 
standaiid  at  the  lowest  possible  cost. 

In  order  to  give  the  regulated 
community  a  better  idea  of  how  the 
ground-water  monitoring  and  corrective 
action  requirements  could  be  written 
using  a  general  performance  standard 
approach,  the  Agency  has  developed  the 
following  examples  of  general 
performance  language  for  each  of  the 
main  elements  of  a  ground-water  and 
corrective  action  program. 

For  §  257.22.  groimd-water 
monitoring  systems,  the  regulatory 
language  for  the  general  performance 
approach  could  require  that  the  owner/ 
operator  install  a  ground-water 
monitoring  system  capable  of  detecting 
contamination  that  would  consist  of  a 
sufficient  number  of  wells,  installed  at 
appropriate  locations  and  depths,  to 
yield  ground-water  monitoring  samples 
from  the  uppermost  aquifer  that 
represent  both  the  quality  of  background 
ground-water  and  the  quality  of  ground- 
water passing  the  point  of  compliance. 
However,  this  section  would  not  specify 
how  the  monitoring  wells  should  be 
cased  or  the  proper  depth  and  spacing 
of  the  wells.  The  part  258  approach 
establishes  the  point  of  compliance  for 
imits  under  today's  proposed 
rulemaking  to  no  more  than  150  meters 
from  the  edge  of  a  unit  boundary. 
However,  a  general  performance 
standard  could  be  written  to  allow  states 
to  set  the  poini  of  compliance  at  other 
protective  locations.  The  Agency 
specifically  requests  comment  on 
whether  a  flexible  approach  to 
establishing  the  point  of  compliance  is 
particularly  well  suited  to  low-risk 
facilities  such  as  those  addressed  by  this 
rulemaking,  and  if  so,  which  factors 
should  be  considered  in  making  a 
determination  at  these  facilities. 

The  Agency  also  is  currently 
evaluating  a  performance-based 
approach  to  locating  the  point  of 
compliance  for  clean-up  of  releases  in 
the  hazardous  waste  program  as  part  of 
the  corrective  action  rule  development 
in  subpart  S  of  40  CFR  part  264.  The 
states  are  participating  in  the  subpart  S 
rulemaking  as  co-regulators.  Point  of 
compliance  options  under  consideration 
include:  The  unit  boundary,  the  facility 
boundary,  use  of  a  buffer  zone  and 
anywhere  in  the  plume  of 
contamination  beyond  the  unit 
boundary.  We  are  contemplating  that 
the  subpart  S  approach  could  provide  a 
basis  for  flexible,  site-specific  decision 
making  for  waste  management  facilities 
covered  bv  today's  rule. 

For  §  25'7.23,  ground-water  sampling 
and  analysis  requirements,  the 
regulatory  language  for  the  general 
performance  language  could  require  that 


the  owner/operator  establish  a  ground- 
water monitoring  program  that  includes 
consistent  sampling  and  analysis 
procedures  that  ensure  monitoring 
results  that  provide  an  accurate 
representation  of  background  ground- 
water quality  and  down-gradient 
ground-water  quality.  The  Agency 
would  also  state  that  the  sampling  and 
analysis  procedures  should  also  ensure 
that  appropriate  sampling  and  analytical 
methods  are  used  and  that  ground-water 
quality  data  is  based  on  appropriate 
statistical  procedures.  However,  the 
regulatory  language  would  not  require 
that  any  specific  statistical  test  be  used 
nor  would  the  regulatory  language 
require  that  general  performance 
jtandards  be  met  as  a  condition  of  using 
an  alternative  statistical  test. 

For  §  257.24,  detection  monitoring 
program,  the  regulatory  language  for  the 
general  performance  language  could 
require  that  the  owner/operator 
establish  a  list^f  indicator  or  detection 
parameters  that  are  monitored  for  and 
that  enable  the  owner/operator  to  detect 
contamination.  The  Agency  would  also 
state  that  the  monitoring  frequency 
should  be  determined  biased  on  site 
specific  factors  and  that  the  owner/ 
operator  must  also  establish  a  process 
for  assessing  any  potential 
contamination,  based  on  the  statistical 
procedures  established  in  §  257.23. 
However.  EPA's  regulatcry  language 
would  not  specify  any  factors  that  an 
owner/operator  should  consider  in 
selecting  his/her  indicator/detection 
monitoring  parameters  nor  would  the 
regulatory  language  specify  the  site- 
specific  factors  that  would  need  to  be 
evaluated  by  the  owner/operator  in 
determining  the  frequency  of 
monitoring. 

For  §  257.25,  assessment  monitoring 
program,  the  regulatory  language  for  the 
general  performance  standard  approach 
::ould  require  that  the  owner/operator 
establish  a  process  for  assessing  any 
potential  contamination  based  on  (1) 
additional  monitoring  for  hazardous 
constituents  that  are  expected  to  be 
present  at  the  facility  and  (2)  the 
establishment  of  background  standards 
and  health-based  standards  for  the 
constituents  that  are  monitored.  The 
Agency  would  also  state  that  the  process 
must  allow  for  a  comparison,  based  on 
the  statistical  procedures  established  in 
§  257.23.  of  those  background  and 
health-based  standards  in  order  to 
determine  when  a  health-based  standard 
has  been  exceeded  and  to  allow  for  the 
assessment  of  corrective  measures  when 
it  is  determined  that  an  exceedance  has 
occurred.  However,  the  regulatory 
language  would  not  specify  any  steps 
that  must  be  complied  with  as  part  of 


the  process  in  assessing  the  monitoring 
program. 

For  §  257.26,  assessment  of  corrective 
action,  the  regulatory  language  for  the 
general  performance  standard  approach 
could  require  that  the  owner/operator 
assess  the  potential  range  of  corrective 
measures  that  could  be  used  to  meet  the 
performance  standard  established  in 
§  257.27.  However,  the  regulatory 
language  would  not  list  any  factors  that 
should  be  considered  by  the  owmer/ 
operator  in  assessing  any  potential 
remedy.  It  may  allow  the  States 
flexibility  to  use  a  different  risk 
assumption  than  those  in  part  258  to 
establish  triggers  for  corrective  action. 

For  §  257.27.  selection  of  remedy,  the 
regulatory  language  for  the  general 
performance  standard  approach  could 
require  that  the  owner/operator  select 
the  most  appropriate  remedy  that  (1) 
controls  the  source  of  releases  to  the 
maximum  extent  possible,  (2)  attains  the 
health-based  standard(s)  developed  in 
the  assessment  monitoring  program,  and 
(3)  protects  human  health  and  the 
environment.  The  Agency  would  also 
state  that  the  owner/operator  would  also 
need  to  establish  a  time  period  for 
initiating  and  completing  the  selected 
remedy.  However,  the  regulatory 
language  would  not  list  any  factors  that 
an  owner/operator  should  consider  in 
selecting  the  remedy,  in  establishing  a 
schedule  for  initiating  and  completing 
the  remedy,  or  in  deciding  that 
remediation  is  not  necessary. 

For  §  257.28,  implementation  of  the 
corrective  action  program,  the 
regulatory  language  for  the  general 
performance  standard  approach  could 
require  that  the  owner/operator 
implement  the  selected  remedy,  based 
on  the  schedule  established  in  §  257.27, 
and  attain  compliance  with  the  health- 
based  standards  established  in  §  257.25. 
The  Agency  would  also  state  that  the 
implementation  of  the  corrective  action 
program  should  include  a  consideration 
of  interim  measures  that  may  need  to  be 
considered  during  corrective  action  and 
.  a  consideration  of  alternative  corrective 
measures  if,  after  implementation  of  the 
selected  remedy,  the  health-based 
standards  in  §  257.25  are  not  being 
achieved.  However,  the  regulatory 
language  would  not  list  any  factors  that 
an  owner/operator  should  consider  in 
developing  interim  measures  or  in  the 
selection  of  an  alternative  remedy. 

The  Agency  believes  that  the  general 
performance  standard  approach  has 
some  advantages.  The  approach  would 
offer  more  fiexibility  to  States  to 
determine  how  best  to  run  their  State 
program  for  non-municipal  solid  waste 
facilities  that  receive  CESQG  hazardous 
waste,  while  allowing  States  to  tailor 
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regulations  based  on  anticipated  risks. 
In  the  absence  of  a  State  program, 
owners/operators  would  have  to 
determine  how  to  comply  based  on  risk. 
However,  the  Agency  is  concerned  that 
such  a  performance  standard  approach 
may  result  in  greater  uncertainty  for 
owners/operators. 

While  tne  Agency  has  not  proposed 
the  general  performance  standard 
approach  in  today's  proposal,  the 
Agency  believes  that  the  performance 
standard  approach  provides  some 
interesting  options/advantages  for 
owners/operators  and  State  agencies. 
Therefore,  the  Agency  is  requesting 
comments  on  the  use  of  general 
performance  standards  in  lieu  of  the 
approach  used  in  today's  proposal. 

E.  Highlights  of  Today's  Statutory 
Minimum  Requirements  for  Non- 
Municipal  Solid  Waste  Disposal 
Facilities  That  May  Receive  CESQG 
Hazardous  Waste 

For  today's  proposed  regulatory 
language,  the  Agency  has  used  the  part 
258  Criteria  as  a  baseline.  The  highlights 
of  the  part  258  requirements  are 
presented  in  this  section  of  today's 
preamble.  The  flexibility  that  was 
developed  for  the  part  258  Criteria  has 
been  incorporated  into  today's  proposal 
for  the  location  restrictions  and  the 
ground-water  monitoring  and  corrective 
action  requirements.  The  Agency 
solicits  comments  from  the  regulated 
commimity  on  whether  these  standards 
would  provide  sufficient  flexibility  for 
construction  and  demolition  waste 
facilities.  Commentors  are  requested  to 
review  the  proposal  with  an  eye  towards 
identifying  those  areas  in  the  proposal 
that  they  believe  do  not  contain 
sufficient  fiexibility  and  would  unduly 
hinder  or  place  unnecessary  burdens  on 
construction  and  demolition  waste 
facilities  or  other  facilities  potentially 
affected  by  the  rule.  The  Agency 
requests  that  if  commentors  identify  a 
provision  that  is  lacking  in  flexibility, 
that  the  commentors  clearly  identify 
alternative  rule  language  that  provides 
the  necessary  flexibility. 

1.  Applicability  and  Effective  Date 

Today's  proposal  establishes  new 
sections  in  part  257  (i.e.,  §§  257.5 
through  257.30)  that  apply  to  any  non- 
municipal  solid  waste  disposal  facility 
that  receives  CESQG  hazardous  wastes. 
Today's  proposal  does  not  apply  to 
municipal  solid  waste  landfills  subject 
to  part  258  or  hazardous  waste  facilities 
subject  to  regulations  under  Subtitle  C 
ofRCRA. 

Owners/operators  of  non-municipal 
solid  waste  disposal  facilities  whose 
facilities  do  not  meet  the  proposed 


requirements  may  not  receive  CESQG 
hazardous  waste.  Owners/operators  of 
such  facilities  would  continue  to  be 
subject  to  the  requirements  in  §§  257.1- 
257.4. 

Ovtrners/operators  of  non-municipal 
solid  waste  disposal  facilities  that 
receive  CESQG  hazardous  waste  after 
the  effective  date  (i.e.,  18  months  after 
the  date  of  publication  of  the  final  rule 
in  the  Federal  Register)  must  comply 
with  the  requirements  in  §§  257.5 
through  257.30. 

Certain  facilities  may  implement 
screening  procedures  to  effectively 
eliminate  the  receipt  of  CESQG 
hazardous  wastes.  If  an  owner/operator 
has  a  question  concerning  applicability 
of  the  rule,  he/she  is  encouraged  to 
contact  bis/her  State  Agency  to 
determine  that  the  screening  procedure 
ensures  that  the  faciUty  does  not  receive 
CESQG  hazardous  waste. 

2.  Existing  Part  257  Requirements 

All  types  of  non-hazardous  waste 
focilities,  except  municipal  solid  waste 
landfills,  must  comply  with  the  current 
requirements  in  40  CFR  part  257.  In 
developing  today's  proposal  for  non- 
municipal  solid  waste  disposal  facilities 
that  receive  CESQG  wastes,  the  Agency 
decided  to  retain  some  of  the  existing 
part  257  requirements.  Owners/ 
o{>erators  of  non-municipal  solid  waste 
disposal  facilities  that  receive  CESQG 
hazardous  waste  continue  to  be  subject 
to  the  following  existing  requirements 
in  §§  257.1-257.4:  §§  257.3-2 
(Endangered  Species).  257.3-3  (Surface 
Water).  257.3-5  (Application  to  food- 
chain  crops),  257.3-6  (Disease),  257.3- 
7  (Air),  and  257.3-8  (a),  (b),  and  (d) 
(Safety).  The  Agency  saw  no  reason  to 
eliminate  these  requirements  because 
non-municipal  solid  waste  facilities 
have  been  subject  to  these  requirements 
since  1979.  A  non-municipal  solid 
waste  disposal  facility  that  becomes 
subject  to  the  CESQG  requirements  in 
§§257.5  through  257.30  would  no 
longer  be  subject  to  the  following 
existing  requirements  in  §§  257.1-257.4: 
§§257.3-1  (Floodplains).  257.3-4 
(Ground  water),  and  257.3-8(c)  (bird 
hazards  to  aircraft)  because  §§  257.5 
through  257.30  would  contain  separate 
standards  for  each  of  these  areas. 

As  stated  earlier,  RCRA  section  4010 
requires  that  the  Agency  establish 
revised  Criteria  for  non-municipal  solid 
waste  disposal  facilities  that  receive 
CESQG  wastes  that  include,  at  a 
minimum,  ground-water  monitoring, 
corrective  action,  and  location 
restrictions.  These  requirements  have 
been  included  in  new  §§257.5  through 
257.30.  Each  of  these  requirements  is 


discussed  below  and  in  more  detail  in 
Reference  #1. 

3.  Specific  Location  Restrictions 

The  requirements  in  §§'257.7  through 
257.12  will  establish  location 
restrictions  for  any  non-municipal  solid 
waste  disposal  facility  that  receives 
CESQG  hazardous  wastes.  The  location 
restrictions  are  for  airport  safety, 
floodplains.  wetlands,  fault  areas, 
seismic  impact  zones,  and  unstable 
areas.  The  location  restrictions  being 
proposed  today  for  non-municipal  solid 
waste  disposal  facilities  that  receive 
CESQG  hazardous  wastes  are  identical 
to  the  location  restrictions  that  were 
promulgated  under  Part  258  for 
municipal  solid  waste  landfills.  A 
detailed  discussion  of  the  municipal 
solid  waste  landfill  location  restrictions 
can  be  found  at  56  FR  51042-51049  and 
in  reference  #1. 

a.  Airport  Safety 

Today's  Proposed  Language  Regarding 
Airport  Safety  (§257. 7) 

Today's  proposal  uses  the  identical 
airport  safety  language  that  was 
established  for  MSWLFs.  Today's 
proposal  will  require  that  new,  existing, 
and  lateral  expansions  of  non-municipal 
solid  waste  disposal  facilities  that 
receive  CESQG  hazardous  waste 
demonstrate  that  the  facility  does  not 
pose  a  bird  hazard  to  aircraft.  For 
existing  facilities  that  become  subject  to 
today's  rule,  only  the  demonstration 
requirement  is  different  from  the  current 
airpKJrt  safety  standard  in  §  257.3-8(c). 
The  demonstration  requirement  is  being 
proposed  because  today's  airport  safety 
requirement  is  written  to  be  self- 
implementing  and  the  demonstration 
docimients  compliance  and  may  protect 
the  owner/operator  fit)m  a  citizen  suit. 
For  new  and  lateral  expansions  of  non- 
municipal  solid  waste  disposal 
facilities,  the  notification  to  the  FAA 
and  the  affected  airport  is  a  new 
provision.  This  provision  is  being 
proposed  in  order  for  the  Agency  to  be 
consistent  with  existing  FAA  Order 
#5200.5A  (see  Reference  #9 — page 
51043).  This  FAA  Order  establishes  that 
any  disposal  site  that  attracts  or  sustain*: 
hazardous  bird  movements  from 
feeding,  watering  or  roosting  areas  may 
be  incompatible  with  airport  op>erations 

b.  Floodplains 

Today's  Proposed  Language  Regarding 
Floodplains  (§257.81 

Today's  proposal  uses  the  identical 
language  from  the  MSWLF  Criteria.  The 
demonstration  requirement  for  new. 
existing,  and  lateral  expansions  of  non- 
municipal  solid  waste  disposal  facilities 
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is  the  only  change  to  the  existing  part 
257  language  and  is  being  proposed  due 
to  the  self-implementing  nature  of 
today's  proposal  and  to  document 
compliance  on  the  part  of  the  owner/ 
operator. 

c.  Wetlands 

Today's  Proposed  Language  Regarding 
Wetlands  (§257.9) 

Today's  proposal  establishes 
requirements  applicable  for  new  and 
lateral  expansions  of  non-municipal 
sohd  waste  disposal  facilities  regarding 
the  siting  in  wetland  locations.  These 
requirements  are  identical  to  the 
requirements  established  for  MSWLFs. 
The  Agency  has  determined  that  new 
and  lateral  expansions  of  non-municipal 
solid  waste  disposal  facilities,  similar  to 
MSWLFs,  may  be  sited  in  wetlands  only 
under  very  certain  conditions. 
Therefore,  the  demonstration 
requirements  that  are  in  the  MSWLF 
Criteria  are  being  proposed  today.  These 
demonstration  requirements  will  ensure 
that  if  a  non-municipal  solid  waste 
disposal  facility  needs  to  be  located  in 
a  wetland,  protection  of  State  water 
quality  standards  and  protection  of  the 
wetland  will  be  achieved.  Furthermore, 
(oday's  proposal  is  consistent  with  the 
Agency's  goal  of  achieving  no  net  loss 
of  the  nation's  wetlands. 

d.  Fault  Areas 

Today's  Proposed  Language  Regarding 
Fault  Areas  (§257.10) 

Today's  proposal  for  non-municipal 
solid  waste  disposal  facilities  that 
receive  CESQG  hazardous  waste 
contains  a  location  restriction  regarding 
fault  areas.  These  requirements  are 
identical  to  the  requirements 
established  for  MSWLFs.  Today's 
proposal  bans  the  siting  of  new  non- 
municipal  solid  waste  disposal  facilities 
or  lateral  expansions  of  these  facilities 
in  areas  that  are  susceptible  to  faulting 
(i.e.,  areas  located  within  200  feet  of  a 
fault  that  has  had  displacement  in 
recent  times)  based  on  the  fault  area 
provision  established  in  part  258.  The 
.Agency  believes  that  locating  a  new 
facility  or  lateral  expansion  in  a  location 
that  has  experienced  faulting  has 
inherent  dangers.  If  a  facility  is  located 
near  a  fault  and  displacement  occurs, 
release  of  solid  waste  and  hazardous 
constituents  will  occur.  The  Agency, 
however,  believes  that  some  flexibility 
should  be  incorporated  into  the 
proposal  for  approved  States  and,  as 
such,  today's  proposal  allows  approved 
States  to  site  a  new  non-municipal  solid 
waste  disposal  facility  or  lateral 
expansion  within  200  feet  of  an  active 
fault  if  the  owner/operator  demonstrates 


that  such  an  action  will  be  protective  of 
human  health  and  the  environment. 
Existing  non-municipal  soUd  waste 
disposal  facilities  that  receive  CESQG 
hazardous  wastes  would  not  be  subject 
to  today's  proposed  fault  area 
restriction. 

The  Agency  requests  comments  on 
the  necessity  of  requiring  a  fault  area 
restriction  for  new  non-municipal  solid 
waste  disposal  facilities  or  lateral 
expansions  of  these  types  of  facilities 
that  receive  CESQG  hazardous  waste. 

e.  Seismic  Impact  Zones 

Today's  Proposed  Language  Regarding 
Seismic  Impact  Zones  (§  257. 11) 

Today's  proposal  for  non-municipal 
solid  waste  disposal  facilities  that 
receive  CESQG  hazardous  waste 
contains  a  location  restriction  regarding 
seismic  impact  zones.  These 
requirements  are  identical  to  the 
requirements  established  for  MSWLFs. 
Today's  proposal  bans  the  siting  of  new 
non-mimidpal  solid  waste  disposal 
facilities  or  lateral  expansions  of  these 
facilities  in  seismic  impact  zones  based 
on  the  seismic  impact  zone  provision  in 
part  258.  Existing  non-mimicipal  solid 
waste  disposal  facilities  that  receive 
CESCJG  hazardous  wastes  would  not  be 
subject  to  today's  proposed  seismic  zone 
restriction.  Seismic  activity  manifests 
itself  in  the  form  of  ground  shaking  and 
fracturing.  These  activities  can,  like 
faulting,  result  in  the  release  of  solid 
waste  and  hazardous  constituents.  The 
Agency  has  incorporated  the  flexibility 
found  in  the  MSWLF  Criteria  in  today's 
proposab  As  such,  if  owners/operators 
of  new  non-municipal  solid  waste 
disposal  facilities  that  receive  CESQG 
hazardous  waste  or  lateral  expansions  of 
such  facilities  can  demonstrate  to  the 
Director  of  an  approved  State  that  the 
facility  and  any  containment  devices 
used  in  the  construction  of  the  facility 
are  designed  to  withstand  the  effects  of 
seismic  activity,  then  such  a  facility 
may  be  located  in  a  seismic  impact 
zone. 

f.  Unstable  Areas 

Today's  Proposed  Language  Regarding 
Unstable  Areas  (§  257.12) 

Today's  proposal  for  nort-municipal 
solid  waste  disposal  facilities  that 
receive  CESQG  hazardous  waste 
contains  a  location  restriction  regarding 
unstable  areas.  These  requirements  are 
identical  to  the  requirements 
established  for  MSWLFs.  Today's 
proposal  applies  to  existing  non- 
municipal  solid  waste  facilities,  new 
non-municipal  solid  waste  facilities, 
and  lateral  expansions  of  these  types  of 
facilities  and  is  based  on  the  unstable 


area  provision  in  part  258.  These 
facilities  that  receive  CESQG  waste  must 
demonstrate  that  engineering  measures 
have  been  incorporated  into  the  facility 
design  to  ensure  that  the  intugrity  of  the 
structural  components  will  not  be 
disrupted.  The  rationale  for  requiring 
this  location  restriction  is  the  same  as 
that  provided  for  fault  areas  and  seismic 
activity  zones:  Waste  placed  in  locations 
susceptible  to  mass  movement  or  placed 
in  areas  with  poor  foundation 
conditions  can  result  in  the  release  of 
solid  waste  and  hazardous  constituents. 
The  Agency,  therefore,  believes  that 
these  unstable  areas  should  be  avoided 
and  locating  in  an  imstable  area  should 
only  be  allowed  after  a  successful 
demonstration  by  the  owner/operator 
that  the  structural  integrity  of  the 
facility  will  not  be  disrupted. 

In  summary,  six  location  restrictions 
are  being  proposed:  airport  safety, 
floodplains,  wetlands,  fault  areas, 
seismic  impact  zones,  and  unstable 
areas.  Existing  non-municipal  solid 
waste  disposal  facilities  that  receive 
CESQG  hazardous  wastes  are  only 
required  to  comply  with  the  airport 
safety,  floodplain,  and  unstable  area 
location  restrictions.  New  or  lateral 
expansions  of  non-municipal  solid 
waste  disposal  facilities  that  receive 
CESQG  hazardous  wastes  must  comply 
with  all  six  location  restrictions  prior  to 
accepting  waste  for  disposal. 

EPA  is  proposing  that  existing  non- 
municipal  solid  waste  disposal  facilities 
that  cannot  make  the  required 
demonstrations  pertaining  to  airports, 
floodplains,  or  unstable  areas  by  18 
months  after  publication  of  the  final    ^ 
rule  must  stop  receiving  CESQG 
hazardous  wastes.  This  18-month  period 
is  much  shorter  than  the  5-year  period 
that  was  given  to  MSWLFs  under  40 
CFR  258.16.  EPA  provided  five  years  to 
MSWLFs  because  there  was  concern 
about  capacity  shortages  if  existing 
owners/operators  of  MSWLFs  had  to 
close  in  the  short  term.  For  this 
proposal,  existing  non-municipal  solid 
waste  disposal  facilities  only  have  to 
comply  with  three  location  restrictions: 
airport  safety,  floodplains.  and  unstable 
areas.  Two  of  these  three  restrictions 
being  proposed  are  technically  identical 
to  the  existing  Part  257  standards  that 
existing  non-municipal  solid  waste 
disposal  facilities  have  been  subject  to 
since  1979  (i.e.,  airport  safety  and 
floodplains).  The  new  requirements  for 
these  two  location  restrictions  are  the 
demonstrations  documenting 
compliance  with  these  provisions  and  a 
notification  to  the  FAA  if  a  new  or 
lateral  expansion  of  an  existing  non- 
municipal  solid  waste  disposal  facility 
wants  to  site  within  a  five-mile  radius 
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of  an  airport  runway  end.  The  last 
location  restriction  applicable  to 
existing  facilities  is  the  unstable  area 
restriction.  The  Agency  believes  that  18 
months  is  sufficient  time  for  a  owner/ 
operator  to  demonstrate  that  the 
integrity  of  the  facility  will  not  be 
disrupted.  Furthermore,  the  Agency 
does  not  believe  that  capacity  concerns 
apply  to  the  types  of  facilities  that  may 
potentially  become  subject  to  today's 
proposal. 

With  the  effective  date  18  months 
after  the  date  of  publication  of  the  final 
rule,  existing  non-municipal  solid  waste 
disposal  facilities  that  receive  CESQG 
hazardous  waste  will  need  to  make  the 
necessary  demonstrations  during  this 
18-month  period.  In  the  event  that  an 
existing  non-municipal  solid  waste 
facility  can  not  make  the 
demonstrations,  the  existing  facility 
may  not  receive  CESQG  hazardous 
wastes  after  this  18-month  period.  If  the 
existing  non-municipal  solid  waste 
disposal  facility  fails  to  make  the 
necessary  demonstrations  within  18 
months  and  thereafter  stops  receiving 
CESC)G  hazardous  waste,  it  can 
continue  to  stay  op)en  and  operate; 
however,  it  must  comply  with  the 
existing  standards  in  §§257.1-257.4  vs. 
the  requirements  being  proposed  today 
in  §§  257.5  through  257.30. 

3.  Specific  Ground-Water  Monitoring 
and  Corrective  Action  Requirements 

The  requirements  in  §§  257.21-257.28 
will  establish  ground  water  monitoring 
and  corrective  action  requirements  for 
any  non-municipal  solid  waste  disposal 
facility  that  receives  CESCJG  hazardous 
wastes.  Sections  257.21  through  257.28 
establish  the  criteria  for  determining  an 
acceptable  ground-water  monitoring 
system,  the  procedures  for  sampling  and 
analyzing  ground-water  samples,  the 
steps  and  factors  to  be  used  in 
proceeding  from  an  initial  detection 
monitoring  phase,  up  to,  and  including 
corrective  action  for  clean-up  of 
contaminated  ground  water. 

.As  stated  earlier,  the  ground-water 
monitoring  and  corrective  action 
requirements  being  proposed  today  for 
non-municipal  solid  waste  disposal 
facilities  that  receive  CESQG  hazardous 
wastes  are  based  on  the  ground-water 
monitoring  and  corrective  action 
requirements  that  were  promulgated 
under  part  258  for  municipal  solid 
waste  landfills.  As  such  the  areas  of 
flexibility  that  exist  vtrithin  the  MSWLF 
Criteria  will  also  apply  to  non- 
municipal  solid  waste  disposal  facilities 
that  receive  CESQG  hazardous  waste.  A 
detailed  discussion  of  the  MSWLF 
Criteria  regarding  ground-water 
monitoring  and  corrective  action 


requirements  can  be  found  at  56  FR 
51061-51093  and  in  reference  #1. 

Today's  proposal  is  substantively 
identical  to  the  Part  258  MSWLF 
Criteria.  The  two  areas  of  difference 
concern  when  the  ground-water  and 
corrective  action  requirements  become 
effective  and  the  time  period  during 
which  ground-water  monitoring  must  be 
conducted  after  the  active  life  of  the 
facihty.  A  summary  of  the  applicability 
of  the  ground-water  monitoring  and 
corrective  action  requirements  and  each 
provision  is  presented  below. 

a.  Applicability  of  Ground-water  and 
Corrective  Action  Requirements 

Today's  Proposed  Language  Regarding 
Applicability  of  the  Ground-Water 
Monitoring  and  Corrective  Action 
Requirements  (§257.21) 

Today's  proposal  establishes  ground- 
water monitoring  and  corrective  action 
requirements  (discussed  separately 
below)  for  non-municipal  solid  waste 
disposal  facilities  that  receive  CESQG 
hazardous  wastes.  Existing  non- 
municipal  solid  waste  disposal  facilities 
subject  to  this  rule  must  be  in 
compliance  with  the  ground-water 
monitoring  requirements  within  2  years 
after  the  date  of  publication  of  the  final 
rule.  The  Agency  is  proposing  a  shorter 
effective  date  for  today's  proposal  than 
for  the  MSWLF  Criteria  because  these 
ground-water  requirements  can  be 
phased-in  over  a  much  shorter  time 
frame. 

The  MSWLF  Criteria  were  phased  in 
over  a  three  to  five  year  period  based  on 
a  lack  of  qualified  well  drillers.  The 
Agency  has  decided  on  a  two  year 
effective  date  for  a  variety  of  reasons. 
First,  24  States  prohibit  hazardous  waste 
from  being  managed  in  a  construction/ 
demolition  waste  facility  (see  Chapter  4 
Reference  #6).  Construction  and 
demolition  waste  disposal  facilities  in 
these  24  States  will  not  be  impacted 
because  they,  under  State  law,  cannot 
receive  hazardous  waste.  These  24 
States  account  for  1060  of  the 
approximate  total  of  1900  construction 
and  demolition  waste  landfills.  Further, 
8  States  require  ground-water 
monitoring  and  corrective  action  that  is 
similar  to  Part  258.  These  8  States 
account  for  an  additional  111 
construction  and  demohtion  facilities. 
Therefore,  a  total  of  1,171  construction 
and  demolition  waste  facilities  in  32 
States  will  not  be  affected  by  this 
proposal.  A  total  of  718  construction 
and  demolition  waste  landfills  in  17 
States  (New  Hampshire  has  no 
construction  and  demolition  landfills) 
%vill  be  affected  after  this  proposal  is 
finalized.  Some  States  from  the 


remaining  17  States  have  existing  State 
regulations  that  allow  them  to  impose 
ground-water  monitoring  requirements 
on  a  case-by-case  basis.  There  are  a  total 
of  5  States  that  may  impose  ground- 
water monitoring  requirements  at  their 
construction  and  demolition  waste 
landfills  (a  total  of  84  construction  and 
demolition  landfills  exist  in  these  5 
States).  If  only  718  construction  and 
demolition  waste  owners/operators  may 
have  to  have  ground-water  monitoring 
wells  installed,  the  Agency  believes  that 
there  are  a  sufficient  number  of  firms 
that  are  quahfied  to  install  wells  within 
2  years. 

The  Agency  is  concerned  that  some 
States  (3  States  have  a  total  of  491 
construction  and  demolition  waste 
landfills  out  of  the  718  total  that  may  be 
affected]  may  have  difficulty  in  ensuring 
that  all  existing  non-municipal  solid 
waste  disposal  facilities  that  may 
receive  CESQG  waste  have  ground- 
water monitoring  in  place  within  2 
years  and  has  allowed  a  one-year 
extension  for  an  approved  State.  In  an 
approved  State,  the  Director  can 
establish  an  alternative  schedule  that 
allows  50%  of  existing  non-municipal 
solid  waste  disposal  facilities  to  be  in 
compliance  within  2  years  of  the  final 
rule  and  all  non-mimicipal  solid  waste 
facilities  that  receive  CESQG  waste  to  be 
in  compliance  with  the  ground-water 
monitoring  requirements  within  3  years 
of  the  final  rule.  Similar  to  the  MSWLF 
Criteria,  today's  proposal  list  a  series  of 
factors  that  the  Director  of  an  approved 
State  should  consider  in  establishing  an 
alternative  schedule. 

Today's  proposal  estabUshes  that  the 
ground-water  monitoring  program  must 
be  conducted  through  the  active  life  of 
the  facility  plus  30  years.  Today's 
proposal  does  not  contain  provisions 
beyond  the  statutory  minimum 
components  and,  therefore,  no  closure 
or  post-closure  care  standards  are  being 
proposed.  The  Agency  believes, 
however,  that  ground-water 
contamination  resulting  from  the 
operation  of  a  facility  may  not  appear 
until  after  the  active  life  of  the  facility. 
The  Agency  is  therefore  concerned  that 
ground- water  monitoring  be  conducted 
for  some  period  of  time  after  the  active 
life  of  the  facility.  As  such,  today's 
proposal  establishes  the  requirement 
that  ground-water  monitoring  be 
conducted  for  30  years  after  the  active 
life.  The  term  active  life  has  also  been 
changed  from  the  definition  in  the 
MSWLF  Criteria.  Today's  proposal 
defines  active  life  to  be  the  period  of 
operation  beginning  with  the  initial 
receipt  of  solid  waste  and  ending  at  the 
final  receipt  of  solid  waste.  In  the 
MSWLF  Criteria  the  term  active  life  was 
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defined  to  mean  the  period  of  operation 
beginning  with  the  initial  receipt  of 
solid  waste  and  ending  at  completion  of 
closure  activities  in  accordance  with 
§  258.60  (i.e.,  closure  and  post-closure 
care  activities).  The  change  in  the 
definition  of  the  term  active  life  was 
necessary  to  reflect  the  fact  that  today's 
proposaldoes  not  contain  closure  or 
post-closure  care  requirements. 

The  Agency  selected  the  30  year 
continuance  of  ground-water  monitoring 
after  the  final  receipt  of  waste  because 
30  years  is  consistent  with  the  period  of 
time  that  ground-water  monitoring  is 
done  after  the  final  receipt  of  waste  at 
MSWLFs.  Following  the  approach  that 
was  selected  for  MSWLFs.  the  Agency 
has  allowed  the  Director  of  an  approved 
State  to  decrease  or  increase  the  30  year 
period  of  time  that  ground-water 
monitoring  must  be  done  after  the  final 
receipt  of  waste.  Any  reduction  in  the 
period  of  time  may  be  granted  only  after 
a  demonstration  by  the  owner/operator 
that  a  shorter  period  of  time  is  sufficient 
to  protect  human  health  and  the 
environment  and  the  Director  of  an 
approved  State  approves  such  a 
demonstration. 

The  Agency  requests  comments  on 
the  2-year  effective  date  and  the  30-year 
period  of  time  after  the  active  life  that 
ground-water  monitoring  must  be 
conducted.  Commentors  should  submit 
data  that  supports  a  shorter  or  longer 
effective  date  and  data  concerning  the 
necessity  of  the  30-year  ground-water 
monitoring  period. 

The  flexibility  that  an  approved  State/ 
Tribal  Director  has  in  suspending  the 
ground-water  monitoring  requirements 
for  MSWLFs  has  been  provided  for  non- 
municipal  solid  waste  disposal  facilities 
that  receive  CESQG  hazardous  waste  in 
today's  proposal  (Reference  #9,  56  FR 
51061-51062).  The  provision  is 
proposed  for  the  same  reason  that  it  was 
finalized  in  the  MSWLF  Criteria.  The 
Agency  believes  that  certain 
hydrogeologic  settings  may  preclude  the 
migration  of  hazardous  constituents 
from  the  non-municipal  solid  waste 
disposal  facility  to  the  ground-water. 
This  provision  is  in  the  applicability 
section  of  today's  ground- water 
monitoring  requirements. 

The  Agency  is  also  proposing  to 
provide  to  approved  States  the 
flexibility  to  determine  alternative 
ground-water  monitoring  requirements 
for  small,  dry  non-municipal  solid 
waste  disposal  facilities  that  receive 
CESQG  waste.  The  Agency  had 
previously  issued  an  exemption  to 
small,  dry  municipal  solid  waste 
landfills  from  some  of  the  requirements 
in  the  MSWLF  Criteria  (Reference  #9,  56 
FR  50989-50991).  Although  the  D.C 


Circuit  vacated  this  exemption  in  the 
Sierra  Club  v.  EPA  opinion.  992  f.2d  at 
345,  the  Court  left  it  to  the  Agency's 
discretion  to  allow  for  alternative  types 
of  ground-water  monitoring  based  upon 
factors  such  as  size,  location,  and 
climate.  Concurrent  with  this  proposal, 
the  Agency  is  proposing  that  approved 
States  be  allowed  to  determine 
ahemative  ground-water  monitoring 
requirements  for  small,  dry  MSWLFs. 
The  Agency  sees  no  reason  to  limit  this 
flexibility  to  MSWLFs  and,  therefore,  is 
proposing  that  approved  States  may 
allow  alternative  monitoring 
requirements  for  small,  dry  non- 
municipal  solid  waste  disposal  facilities 
that  are  receiving  CESQG  waste  if  the 
facilities  meet  the  definition  of  small 
and  dry  proposed  in  §  257.21(i). 
Additional  information  concerning  the 
alternative  ground-water  monitoring 
requirements  for  MSWLFs  will  be 
published  soon  in  a  FR  notice. 

In  order  to  be  considered  small,  the 
non-municipal  solid  waste  disposal 
facility  must  dispose  of  less  than  20  tons 
of  non-municipal  waste  daily.  The  20 
tons  per  day  is  proposed  in  order  to  be 
consistent  with  the  small  landfill 
exemption  under  the  municipal  solid 
waste  landfill  Criteria.  However,  the 
Agency  recognizes  that  the  size 
distribution,  potential  risks,  practical 
capability  and  other  factors  differ  for 
these  facilities.  The  Agency  is  accepting 
comments  on  whether  this  number 
should  be  different  for  non-municipal 
solid  waste  facilities. 

b.  Overall  Performance  of  the  Ground- 
Water  Monitoring  System 

Today's  Proposed  Language  Regarding 
Ground-Water  Monitoring  Systems 
(§257.22) 

Today's  proposal  contains  the  same 
performance  language  in  the  MSWLF 
Criteria  and,  as  such,  will  provide 
owners  and  operators  a  performance- 
based  approach  to  establishment  of  a 
monitoring  system  that  will  ensure 
detection  of  contamination. 

Today's  proposal  continues  to  allow 
State  Directors  the  discretion  to 
establish  an  alternative  monitoring 
boundary  and  multi-unit  monitoring. 
The  establishment  of  an  alternative 
boundary  provides  flexibility  to  owners/ 
operators  and  in  some  cases  can  serve 
to  reduce  corrective  action  costs  by 
allowing  the  owner/operator  the 
advantage  of  a  limited  dilution  and 
attenuation  zone.  The  establishment  of 
multi-unit  monitoring  allows  for  local 
conditions  to  be  taken  into  account 
where  individual  monitoring  systems 
cannot  be  established. 


c  Ground-Water  Sampling  and 
Analysis  Requirements 

Today's  Proposed  Language  Regarding 
Sampling  and  Analysis  (§257.23) 

Today's  proposal  contains  the  same 
sampling  and  analysis  procedures  that 
are  in  the  MSWLF  Criteria.  The 
sampling  and  analysis  requirements 
ensure  accurate  ground-water 
monitoring  results  and  allow  for  an 
accurate  representation  of  both  the 
background  ground-water  quality  and 
the  quality  of  ground  water  at  the 
monitoring  wells  placed  downgradient 
from  the  facility.  Owners/ operators  need 
to  ensure  that  consistent  sampling  and 
analysis  procedures  are  in  place  in  order 
to  determine  if  a  statistically  significant 
increase  in  the  level  of  a  constituent  has 
occurred  indicating  the  possibility  of 
ground-water  contamination. 

In  the  promulgated  Criteria  for 
municipal  solid  waste  landfills,  the 
Agency  required  that  ground-water 
samples  not  be  field-filtered  prior  to 
laboratory  analysis.  (See  §  258.53(b)). 
The  preamble  discussion  for  this 
requirement  can  be  found  at  56  FR 
51074.  October  9. 1991.  The  Agency  has 
been  actively  working  on  the  issue  of 
sample  filtration  due  to  concerns 
expressed  by  some  members  of  the 
scientific  community.  The  Agency 
expects  to  issue,  in  the  near  future,  a 
proposal  addressing  additional 
flexibility  on  this  issue.  This  proposal 
would  include  any  potential  revision  to . 
the  prohibition  on  field  filtering  as 
specified  in  proposed  §  257.23.  Thus, 
any  rule  language  change  to  the  part  258 
Criteria  on  this  issue  will  be  addressed 
in  the  final  rule  language  for  non- 
municip>al  solid  waste  facilities  that 
receive  CESQG  wastes. 

d.  Detection  Monitoring  Program 

Today's  Proposed  Language  Regarding 
Detection  Monitoring  Requirements 
(§257.24) 

Today's  proposal  establishes  the  same 
series  of  steps  for  ground-water 
monitoring  as  developed  in  the  MSWLF 
Criteria.  The  Agency  believes  that 
monitoring  for  a  limited  set  of 
parameters  and  determining  if  there  is  a 
statistically  significant  increase  for  any 
of  these  parameters  is  an  essential  first 
step  in  evaluating  the  possibihty  of  a 
release  from  a  non-municipal  solid 
waste  disposal  facility  that  receives 
CESQG  wastes.  Today's  proposed 
detection  monitoring  program  contains 
the  same  areas  of  flexibility  that  exist 
within  the  MSWLF  Criteria.  This 
flexibility  can  be  used  by  the  Director  of 
an  approved  State  to  delete  any 
parameter  f~om  appendix  I  (appendix  I 
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of  part  258)  where  the  Director  believes 
that  the  constituent  is  not  expected  to  be 
in  or  derived  from  the  waste  in  the  unit. 
Furthermore,  the  Director  of  an 
approved  State  can  establish  an 
alternative  list  of  inorganic  indicator 
parameters  for  the  metals  in  appendix  I 
of  part  258.  Also,  today's  proposal 
allows  the  Director  of  an  approved  State 
to  allow  for  annual  ground-water 
monitoring  vs.  semiannual  based  on  a 
series  of  factors  spelled-out  in  the 
proposal. 

e.  Assessment  Monitoring  Program 

Today's  Proposed  Language  Regarding 
Assessment  Monitoring  Requirements 
(§257.25) 

Today's  proposal  establishes  the  same 
assessment  monitoring  program  as  in 
the  MSWLF  Criteria.  The  assessment 
monitoring  program  is  essential  in  that 
an  owner/operator  must  determine  what 
constituents  have  entered  the  ground 
water  and  understand  the  extent  of  the 
contaminated  plume  to  develop  an 
efficient  and  effective  corrective  action 
program.  The  purpose  of  assessment 
monitoring  is  to  evaluate,  rather  than 
detect,  contamination.  The  Agency 
believes  that  a  second  phase  of 
monitoring  is  essential  for  evaluating 
the  nature  and  extent  of  contamination. 
The  Agency  also  believes  that  the 
flexibility  that  exists  in  the  MSWLF 
Criteria  is  sufficient  to  deal  with  the 
types  of  non-municipal  facilities  that 
receive  CESQG  hazardous  waste  and 
has,  therefore,  retained  all  of  the 
flexibility  in  today's  proposal. 

f.  Corrective  Action  Program 

Today's  Proposed  Language  Regarding 
Corrective  Action  Program  §§257.26- 
257.28) 

Today's  proposal  establishes  the  same 
corrective  action  steps  as  in  the  MSWLF 
Criteria.  The  steps  that  have  been 
proposed  today  are  those  that  are 
necessary  for  a  successful  corrective 
action  program.  Today's  proposal  allows 
the  owner/operator  to  successfully 
remediate  a  ground-water 
contamination  problem  in  a  swift 
manner  yet  provides  flexibility  for 
selecting  and  implementing  the 
corrective  remedy.  The  proposed 
language  contains  performance 
objectives  that  must  be  considered  in 
the  evaluation,  selection,  and 
implementation  of  a  remedy.  The 
Agency  also  believes  that  the  flexibility 
that  exists  in  the  MSWLF  Criteria  is 
sufficient  to  deal  with  the  types  of  non- 
municipal  facilities  that  receive  CESQG 
hazardous  waste  and  has,  therefore, 
retained  all  of  the  flexibility  in  today's 
proposal. 


4.  Recordkeeping  requirements 
(§  257.30) 

Similar  to  the  recordkeeping 
requirement  contained  in  the  MSWLF 
Criteria,  today's  proposal  requires  that 
owTiers/operators  of  non-municipal 
solid  waste  disposal  facilities  that 
receive  CESQG  waste  maintain  a 
historical  record  of  the  facility.  EPA  is 
proposing  this  requirement  to  ensure 
the  availability  of  basic  information  that 
will  demonstrate  compliance  with  the 
remainder  of  today's  proposed 
requirements.  Owners/operators  would 
be  required  to  maintain  location 
restriction  demonstrations  and  ground- 
water monitoring  demonstrations, 
certifications,  findings,  reports,  test 
results  and  analytical  data  in  today's 
proposed  operating  record. 

Tne  goal  of  today's  proposal  is  to  have 
the  owner/operator  maintain  such 
demonstrations  in  a  single  location  that 
is  easily  accessible.  The  Director  of  an 
approved  State  has  the  flexibility  to 
establish  alternative  locations  for 
recordkeeping  and  alternative  schedules 
for  recordkeeping  and  notification 
requirements. 

F.  Other  Issues  Relating  to  Today's 
Proposal 

1 .  Owner/Operator  Responsibility  and 
Flexibility  in  Appmved  States 

The  regulatory  structure  of  the  part 
258  MSWLF  Criteria  is  based  on  an 
owner/ operator  achieving  compliance 
through  self-implementation  with  the 
various  requirements  while  allowing 
approved  States  the  flexibility  to 
consider  local  conditions  in  setting 
appropriate  alternative  standards  diat 
still  achieve  compliance  with  the  basic 
goal  of  the  part  258  Criteria.  This 
flexibility  that  exists  for  approved  States 
under  part  258  has  been  retained  in 
today's  proposal  and  can  be  used  by 
approved  States  in  determining  facility 
specific  requirements.  Individual  areas 
of  flexibility  have  been  discussed  in  the 
previous  sections  detailing  today's 
location  restrictions,  ground-water 
monitoring  and  corrective  action 
requirements. 

Owners/operators,  due  to  the  self- 
implementing  nature  of  this  proposal, 
would  be  required  to  comply  with  the 
promulgated  standards,  as  of  the 
appropriate  effective  date,  regardless  of 
the  status  of  the  States  approval 
determination.  If  an  ovraer/operator  is 
located  in  a  State  that  has  not  been 
approved  under  Subtitle  D,  then  the 
OMmer/operator  would  have  to  comply 
with  the  promulgated  standards, 
without  the  benefit  of  the  flexibility 
allowed  to  be  granted  by  the  Director  of 
an  approved  State.  Owners/operators  of 


non-municipal  solid  waste  disposal 
facilities  located  in  approved  States, 
that  become  subject  to  today's  proposed 
requirements  when  finalized,  may  be 
subject  to  alternate  requirements  based 
on  the  approved  State  standards. 

2.  CESQG's  Responsibilities  Relating  to 
the  Revisions  in  §261.5,  Paragraphs  (f) 
and(g) 

Today's  proposal  would  allow  that 
CESQG  waste  go  to  either  a  hazardous 
waste  facility,  a  reuse  or  recycling 
facility,  a  municipal  solid  waste  landfill 
subject  to  part  258,  a  non-municipal 
solid  waste  disposal  facility  that  is 
subject  to  the  requirements  being 
proposed  in  §§  257.5  through  257.30  or 
a  solid  waste  management  faciUty  that 
is  permitted,  licensed,  or  registered  by 
a  State  to  manage  municipal  or  non- 
municipal  waste.  The  Agency  believes 
that  it  is  appropriate  to  establish  facility 
standards  for  non-municipal  solid  waste 
disposal  facilities  that  receive  CESQG 
waste  while  at  the  same  time  spedMng 
acceptable  disposal  options  that  are 
available  to  CESQGs  in  order  to  ensure 
that  their  waste  is  properly  managed. 
The  Agency  believes  that  proposing 
both  regulatory  changes  together 
clarifies  the  obligations  of  both  CESQGs 
and  owners/of)erators  of  disposal 
facilities  to  ensure  proper  management 
of  CESQG  hazardous  waste  and  will 
lead  to  better  management  of  these 
wastes.  By  regulating  the  generators,  as 
well  as  the  receiving  facilities,  today's 
proposal  also  helps  to  fulfill  the 
statutory  mandate  that  only  facilities 
meeting  the  location,  ground-water 
monitoring,  and  corrective  action 
requirements  (i.e.,  §§257.5  through 
257.30)  "may  receive"  CESQG  waste. 
See  RCRA  Section  4010(c). 

The  Agency  does  not  believe  that 
today's  proposed  change  to  §  261.5  will 
result  in  a  larger  obligation  for  any 
CESQG.  The  Agency  knows  that  the 
majority  of  CESQG  waste  is  managed 
off-site.  For  the  CESQG  waste  managed 
off-site,  recycling  is  the  predominant 
form  of  management.  The  Agency 
assumes  that  for  the  small  amount  of 
CESQG  waste  that  is  currently  being 
sent  off-site  to  a  MSWLF,  no  additional 
obligation  would  be  imposed  on  a 
CESQG  by  today's  proposal  because  the 
MSWLF  where  the  CESQG  waste  is 
being  sent  is  subject  to  part  258.  For 
construction  and  demolition  waste 
generators  who  wish  to  send  their 
CESQG  waste  to  a  non-municipal  solid 
waste  disposal  facility  subject  to  the 
proposed  requirements  in  §§  257.5 
through  257.30,  the  only  additional 
obligation  would  be  that  associated  with 
a  phone  call  to  the  appropriate  State 
Agency  to  determine  if  the  non- 
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municipal  solid  waste  disposal  fadlity 
is  subject  to  §§  257.5  through  257.30 
and  thus  could  legally  accept  CESQG 
waste.  Furthennore,  as  stated 
previously,  some  States  require  that 
disposal  of  CESQG  waste  occur  only  at 
pennitted  Subtitle  C  facilities  and 
CESQGs  in  these  States  would  not  face 
any  burden  as  a  result  of  this  rule  due 
to  the  more  stringent  State  standard  that 
the  CESQG  is  currently  subject  to. 
Today's  proposal  does  not  change  the 
generator's  obUgation  to  first  determine 
if  the  waste  is  hazardous  and,  secondly, 
to  determine  if  the  waste  is  below  the 
quantity  levels  established  for  a  CESQG. 
If  a  generator  is  a  CESQG,  today's 
proposal  continues  an  existing 
obligation  on  the  generator  to  ensure 
that  acceptable  management  of  the 
CESQG  hazardous  waste  occurs. 

A  CESQG  may  elect  to  screen-out  or 
segregate  out  the  CESQG  hazardous 
wastes  from  his  non-hazardous  waste 
and  then  manage  the  CESQG  hazardous 
portion  in  a  facility  meeting  the 
requirements  of  proposed  §  261.5(f)(3) 
and  (g)(3).  The  remaining  non- 
hazardous  waste  is  not  subject  to  today's 
proposed  §§257.5  through  257.30; 
however,  it  must  be  managed  in  a 
facility  that  complies  with  either  the 
part  258  Criteria  or  the  existing  Criteria 
in  §§257.1-257.4. 

On  the  other  hand,  a  CESQG  may 
elect  not  to  screen-out  or  segregate  the 
CESQG  hazardous  waste  preferring 
instead  to  leave  it  mixed  with  the  mass 
of  non-hazardous  waste.  If  the  CESQG 
elects  this  option,  the  entire  mass  of 
material  must  be  managed  in  a  Subtitle 
C  facility  or  a  Subtitle  D  facility  that  is 
subject  to  part  258  or  the  proposed 
requirements  in  §§  257.5  through 
257.30. 

VI.  Iinplementation  and  Enforcement 

A  State  Aq^vities  Under  Subtitle  C 

1.  Hazardous  and  Solid  Waste 
Amendments  to  RCRA 

Today's  proposal  changes  the  existing 
requirements  in  §261.5.  paragraphs 
(f)(3)  and  {g)(3)  pertaining  to  the  special 
requirements  for  CESQGs.  Under 
section  3006  of  RCRA,  EPA  may 
authorize  qualified  States  to  administer 
and  enforce  the  RCRA  program  within 
the  State.  (See  40  CFR  part  271  for  the 
standards  and  requirements  for 
authorization).  Following  authorization, 
EPA  retains  enforcement  authority 
under  sections  3008,  7003  and  3013  of 
RCRA,  although  authorized  States  have 
primary  enforcement  responsibilities. 

Prior  to  the  Hazardous  and  Solid 
Waste  Amendments  of  1984  (HSWA),  a 
State  with  final  authorization 
administered  its  hazardous  waste 


program  entirely  in  lieu  of  EPA 
administering  the  Federal  program  in 
that  State.  The  Federal  requirements  no 
longer  applied  in  the  authorized  State, 
and  EPA  could  not  issue  permits  for  any 
faciUty  which  the  State  was  authorized 
to  permit  When,  new  more  stringent. 
Federal  requirements  were  promulgated 
or  enacted,  the  State  was  obliged  to 
enact  equivalent  authority  within 
specified  time  frames.  New  Federal 
requirements  did  not  take  effect  in  an 
authorized  State  until  the  State  adopted 
the  requirements  as  State  law. 

In  contrast,  under  section  3006(g)  of 
RCRA.  42  U.S.C.  6926(g),  new 
requirements  and  prohibitions  imposed 
by  HSWA  take  effect  in  authorized 
States  at  the  same  time  they  take  effect 
in  unauthorized  States.  EPA  is  directed 
to  carry  out  these  requirements  and 
prohibitions  in  previously  authorized 
States,  including  the  issuance  of  permits 
and  primary  enforcement,  until  the 
State  is  granted  HSWA  authorization  to 
do  so.  While  States  must  still  adopt 
HSWA-related  provisions  as  State  law  to 
retain  final  authorization,  the  HSWA 
provisions  apply  in  authorized  States  in 
the  interim. 

The  amendments  to  §  261.5. 
paragraphs  (f)(3)  and  (g)(3),  are 
proposed  pursuant  to  section  3001(d)(4) 
of  RCRA,  which  is  a  provision  added  by 
HSWA.  Therefore,  the  Agency  is 
proposing  to  add  the  requirement  to 
Table  1  in  §  271. l(j)  which  identifies  the 
Federal  program  requirements  that  are 
promulgated  pursuant  to  HSWA  and 
that  take  effect  in  all  States,  regardless 
of  their  authorization  status.  States  may 
apply  for  either  interim  or  final 
authorization  for  the  HSWA  provisions 
identified  in  Table  1,  as  discussed  in  the 
following  section  of  the  preamble. 

2.  Effect  on  State  Authorizations 

As  noted  above,  EPA  will  implement 
today's  rule  in  authorized  States  until 
they  modify  their  programs  to  adopt  the 
§  261.5  rule  change  and  the 
modification  is  approved  by  EPA. 
Because  the  rule  is  proposed  pursuant 
to  HSWA,  a  State  submitting  a  program 
modification  may  apply  to  receive  either 
interim  or  final  authorization  under 
section  3006(g)(2)  or  3006(b), 
respectively,  on  the  basis  of 
requirements  that  are  substantially 
equivalent  or  equivalent  to  EPA's.  The 
procedures  and  schedule  for  State 
program  modifications  for  either  interim 
or  final  authorization  are  described  in 
40  CFR  271.21.  It  should  be  noted  that 
all  HSWA  interim  authorizations  will 
expire  January  1,  2003.  (See  §  271.24(c) 
and  57  FR  60129  (December  18, 1992)). 
40  CFR  271.21(e)(2)  provides  that    . 
States  that  have  final  authorization  must 


modify  their  programs  to  reflect  Federal 
program  changes,  and  must 
subsequently  submit  the  modifications 
to  EPA  for  approval.  The  deadline  by 
which  the  State  must  submit  its 
application  for  approval  for  this 
proposed  regulation  will  be  determined 
by  the  date  of  publication  of  the  final 
rule  in  accordance  with  §  271.21(e). 
These  deadlines  can  be  extended  in 
certain  cases  (40  CFR  271.21(e)(3)). 
Once  EPA  approves  the  modification, 
the  State  requirements  become  Subtitle 
C  RCRA  requirements. 

EPA  is  aware  that  a  number  of  States 
have  more  stringent  requirements  for 
the  disposal  of  waste  generated  by 
CESQGs.  In  particular,  some  States  do 
not  allow  the  disposal  of  this  waste  into 
any  Subtitle  D  landfill.  For  these  States, 
today's  proposed  rule  would  clearly  be 
considered  less  stringent  than  the 
applicable  provisions  in  these  States' 
authorized  programs.  Section  3009  of 
RCRA  allows  States  to  adopf  or  retain 
provisions  that  are  more  stringent  than 
the  Federal  provisions.  Therefore, 
regarding  today's  proposed  rule,  EPA 
believes  that  States  which  do  not  allow 
the  disposal  of  wastes  generated  by 
CESQGs  into  Subtitle  D  landfills  under 
their  existing  authorized  Subtitle  C 
program  would  not  be  required  to  revise 
their  programs  and  obtain  authorization 
for  today's  proposed  rule.  Of  course  this 
situation  would  only  apply  in  those 
cases  where  a  State  is  not  changing  its 
regulatory  language.  Further,  the 
authorized  State  requirements  in  such 
States,  since  they  would  be  more 
stringent  than  today's  proposed  rule, 
would  continue  to  apply  in  that  State, 
even  though  today's  rule  is  proposed 
pursuant  to  HSWA  authority. 

For  a  State  to  not  be  required  to 
submit  an  authorization  revision 
application  for  today's  proposed  rule, 
the  State  must  have  provisions  that  are 
authorized  by  EPA  and  that  are  more 
stringent  than  all  the  provisions  in  the 
new  Federal  rule.  For  those  States  that 
would  not  be  required  to  revise  their 
authorization.  EPA  strongly  encourages 
the  State  to  inform  their  EPA  Regional 
Office  by  letter  that  for  this  proposed 
rule,  it  is  not  required  to  submit  a 
revision  application  pursuant  to  40  CFR 
271.21(e),  because  in  accordance  with 
RCRA  section  3009  the  authorized  State 
provision  currently  in  effect  is  more 
stringent  than  the  requirements 
contained  in  today's  proposed  rule. 
Otherwise.  EPA  would  conclude  that  a 
revised  authorization  application  is 
required. 

Other  States  with  authorized  RCRA 
programs  may  already  have  adopted 
requirements  under  State  law  similar  to 
those  in  today's  proposal.  These  State 
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regulations  have  not  been  assessed 
against  the  Federal  regulations  being 
proposed  today  to  determine  whether 
they  meet  the  tests  for  authorization. 
Thus,  a  State  is  not  authorized  to 
implement  these  requirements  in  lieu  of 
EPA  until  the  State  program 
modification  is  approved.  Although 
revisions  to  40  CFR  parts  257  and  261 
are  being  proposed,  for  the  ptirpose  of 
authorization  under  Subtitle  C,  only  the 
proposed  changes  to  §  261.5  would  be 
assessed  against  the  Federal  program.  Of 
course.  States  with  existing  standards 
may  continue  to  administer  and  enforce 
their  standards  as  a  matter  of  State  law. 
In  implementing  the  Federal  program 
EPA  will  work  with  States  under 
cooperative  agreements  to  minimize 
duplication  of  efforts.  In  many  cases 
EPA  will  be  able  to  defer  to  the  States 
in  their  efforts  to  implement  their 
programs,  rather  than  take  separate 
actions  under  Federal  authority. 
States  that  submit  their  official 
applications  for  final  authorization  less 
than  12  months  after  the  effective  date 
of  these  standards  are  not  required  to 
include  standards  equivalent  to  these 
standards  in  their  application.  However, 
the  State  must  modify  its  program  by 
the  deadhnes  set  forth  in  §  271.21(e). 
States  that  submit  official  applications 
for  final  authorization  12  months  after 
the  effective  date  of  these  standards 
must  include  standards  equivalent  to 
these  standards  in  their  applications.  40 
CFR  271.3  sets  forth  the  requirements  a 
State  must  meet  when  submitting  its 
final  authorization  application. 

B.  State  Activities  Under  Subtitle  D 

States  are  the  lead  Agencies  in 
implementing  Subtitle  D  rules.  The 
AgeBcy  intends  to  maintain  the  State's 
lead  in  implementing  the  Subtitle  D 
program.  RCRA  requires  States  to  adopt 
and  implement,  within  18  months  of  die 
publication  of  a  final  rule,  a  permit 
program  or  other  system  of  prior 
approval  and  conditions  to  ensure  that 
non-municipal  soUd  waste  disposal 
facilities  comply  with  today's  standards. 
EPA  is  required  to  determine  whether 
States  have  developed  adequate 
programs.  States  will  need  to  review 
their  existing  programs  to  determine 
where  their  programs  need  to  be 
upgraded  and  to  complete  program 
changes,  if  changes  are  necessary.  The 
process  that  the  Agency  will  use  in 
evaluating  the  adequacy  of  State 
programs  will  be  set  forth  in  a  separate 
rulemaking,  the  State/Tribal  Permit 
Program  Determination  of  Adequacy. 
For  the  purpose  of  determining 
adequacy  and  granting  approval  under 
Subtitle  D.  only  the  proposed  technical 
changes  in  §§  257.5  through  257.30  will 


be  evaluated  by  the  Agency.  The  State 
will  need  to  meet  other  procediu'al  and 
administrative  requirements  identified 
in  the  State/Tribal  Permit  Program 
Determination  of  Adequacy,  'Hie 
approval  process  to  be  used  for  ncm- 
municipal  soUd  waste  disposal  facilities 
is  the  same  process  that  the  Agency 
used  for  determining  the  adequacy  of 
State  programs  for  the  Municipal  Solid 
Waste  Landfill  criteria.  In  States  already 
approved  for  the  part  258  MSWLF 
Criteria,  changes  required  by  this 
rulemaking  will  constitute  a  program 
revision. 

The  Agency  believes  that  for  many 
approved  States,  changes  required  by 
this  rulemaking  will  affect  the  technical 
criteria  only  and  should  warrant  limited 
changes  to  the  approved  application. 
For  example,  if  non-municipal  solid 
waste  disposal  facilities  subject  to  this 
rule  are  already  subject  to  an  approved 
State  MSWLF  program  (i.e.,  the  non- 
municipal  solid  waste  disposal  facilities 
are  currently  subject  to  the  part  258 
location  restrictions,  ground-water 
monitoring,  and  corrective  action),  the 
State  may  only  be  required  to  submit 
documentation  that  the  non-municipal 
solid  waste  disposal  facilities  are  subject 
to  their  approved  program.  States  are 
encouraged  to  contact  their  appropriate 
EPA  Regional  office  to  determine  the 
specifics  of  the  approval  process. 

In  States  that  have  not  oeen  approved 
for  the  MSWLF  Criteria,  these  revisions 
can  be  incorporated  into  an  application 
for  overall  program  approval  of  part  258 
and  §§  257.5  through  257.30.  States  that 
currently  restrict  QESQG  disposal  to 
Subtitle  C  facilities  (and  States  that  may 
choose  to  adopt  that  restriction)  or 
approved  States  which  currently  restrict 
C^SQG  disposal  to  part  258  municipal 
soUd  waste  landfills  will  not  need  to 
seek  further  EPA  approval  of  their 
Subtitle  D  program.  RCRA  section 
4005(c)(1)(B)  requires  States  to  adopt 
and  implement  permit  programs  to 
ensure  that  facilities  which  receive 
CESQG  waste  will  comply  with  the 
revised  Criteria  promulgated  under 
section  4010(c).  However,  the  Agency 
sees  no  need  for  approved  States  that 
already  require  CESQG  waste  to  be 
disposed  of  in  either  Subtitle  C  faciUties 
or  facilities  subject  to  the  part  258 
MSWLF  Criteria  to  adopt  and 
implement  a  permit  program  based 
upon  the  standards  being  proposed 
today. 

RCRA  section  7004(b)(1)  requires  the 
Administrator  and  the  States  to 
encourage  and  provide  for  public 
participation  in  the  development, 
revision,  implementation,  and 
enforcement  of  this  regulation,  and  once 
it  is  promulgated,  the  State  programs 


implemented  to  enforce  it.  EPA 
provides  for  public  participation  by 
seeking  public  comment  on  this 
proposal  and  its  decisions  on  whether 
State  programs  are  adequate  under 
RCRA  section  4005(c)(1)(c).  In 
developing  and  implementing  permit 
programs.  States  must  provide  for 
public  participation  in  accordance  with 
the  provisions  of  40  CFR  part  256. 
subpart  G. 

C.  Relationship  Between  Subtitle  C 
and  D 

Today's  proposal  has  an  effiscdve  date 
of  18  months  after  pubhcation  of  the 
final  mle  for  the  location  restrictions 
with  the  ground-water  monitoring  and 
corrective  action  requirements 
becoming  effective  2  years  after  the  date 
of  pubhcation  of  the  final  rule.  The 
Agency  is  proposing  that  the  revisions 
to  §  261.5(0(3)  and  (g)(3)  have  the  same 
effiective  date  as  the  proposed  changes 
in  §§  257.5  through  257.30  (i.e.,  18 
months  after  the  date  of  publication  of 
the  final  rule).  Owners/operators  of 
facilities  that  receive  CESQG  hazardous 
waste  will  be  subject  to  the 
requirements  in  §§  257.5  through 
257.30.  CESQGs  will  be  subject  to  the 
proposed  requirements  in  §  261.5. 
Today's  proposed  18-month  effective 
date  coincides  with  the  period  of  time 
that  States  have,  under  Subtitle  D,  to 
adopt  and  implement  a  program  to 
ensure  that  owners/operators  are  in 
compliance  with  the  proposed  changes 
to  §§  257.5  through  257.30. 

D.  Enforcement 

1.  Hazardous  Waste  Enforcement 

Today's  proposal  amends  §261.5, 
paragraphs  (f)(3)  and  (g)(3),  and  as  such 
any  CESQG  who  mismanages  their 
CESQG  hazardous  waste  on-site  or 
delivers  the  CESQG  hazardous  waste  to 
an  inappropriate  Subtitle  D  facility 
becomes  subject  to  the  full  set  of 
Subtitle  C  hazardous  waste  regulations. 

2.  Subtitle  D  Enforcement 

States  that  adopt  programs  meeting 
the  standards  in  §§  257.5  through  257.30 
may  enforce  them  in  accordance  with 
State  authorities.  Under  RCRA  section 
7002,  citizens  may  seek  enforcement  of 
the  standards  in  §§257.5  through  257  30 
independent  of  any  State  enforcement 
program.  Section  7002  provides  that  any 
person  may  commence  a  civil  action  on 
his  own  behalf  against  any  person  who 
is  alleged  to  be  in  violation  of  any 
permit,  standard,  regulation,  condition, 
requirement,  prohibition,  or  order  that 
has  become  effective  pursuant  to  RCRA. 
Once  the  self-implementing  provisions 
in  §§  257.5  through  257.30  become 
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effective,  they  constitute  the  basis  for 
citizen  enforcement.  Federal 
enforcement  by  EPA  can  be  done  only 
in  States  that  EPA  has  detennined  have 
inadequate  programs.  EPA  has  no 
enforcement  authorities  under  Section 
4005  in  approved  States.  EPA  does, 
however,  retain  enforcement  authority 
under  section  7003  to  protect  against 
imminent  and  substantial  endangerment 
to  health  and  the  environment  ih  all 
States.  A  more  complete  discussion  of 
the  Subtitle  D  enforcement  issue  can  be 
found  in  the  MSWLF  Criteria. 

Vn.  Executive  Order  No.  12866— 
Regnlatory  Impacts  Analysis 

Under  Executive  Order  No.  1 2866, 
EPA  must  determine  whether  a  new 
regulation  is  significant.  A  significant 
regulatory  action  is  defined  as  an  action 
likely  to  result  in  a  rule  that  may: 

1.  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
state,  local,  or  tribal  governments  or 
communities; 

2.  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency: 

3.  Materially  alter  the  Dudgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

4.  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  Executive  Order  12866. 

Pursuant  to  the  terms  of  the  Executive 
Order  12866,  it  has  been  determined 
that  this  rule  is  a  "significant  regulatory 
action"  because  it  raises  novel  legal  or 
policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  the  Executive 
Order.  Changes  made  in  response  to 
0MB  suggestions  or  recommendations 
will  be  documented  in  the  public 
record. 

A.  Cost  Impacts 

The  Agency  estimates  that  of  the  total 
1900  construction  and  demolition  waste 
facihties,  718  would  be  potentially 
affected.  The  national  annual  low-end 
cost  is  estimated  to  be  SIO.OM.  This 
low-end  cost  assumes  that  all  CESQG 
hazardous  waste  is  separated  at  the 
point  of  generation  for  the  construction 
industry.  It  assumes  there  will  be  no 
CESQG  waste  generated  by  the 
demolition  industry.  The  CESQG 
portion  is  disposed  of  at  hazardous 
waste  facilities  while  the  remaining 
non-hazardous  waste  portion  is 
disposed  of  in  non-upgraded 


construction  and  demolition  waste 
facilities.  The  costs  include  the 
separation  costs  at  the  point  of 
generation,  costs  of  transporting/ 
disposing  the  hazardous  portion  at  a 
Subtitle  C  facility,  and  the  costs  of 
screening  incoming  wastes  at  all  of  the 
construction  and  demolition  waste 
facihties.  There  are  hundreds  of 
thousands  of  construction  and 
demolition  sites  active  in  the  U.S.  each 
year.  EPA  assumes  that  demolition 
rubble  will  not  be  CESQG  waste  and 
affected  by  this  rule.  Therefore, 
separation  costs  are  likely  to  occur  only 
at  construction  sites  and  the  3,742 
industrial  facilities  with  on-site  non- 
hazardous  waste  landfills.  The  Agency 
requests  comment  on  the  labor  and 
capital  necessary  to  conduct  separation 
al  these  facilities.  The  Agency  also 
requests  comment  on  how  frequently 
CESQG  hazardous  waste  is  ciurently 
being  separated  at  construction  sites  at 
these  industrial  facihties.  In  addition, 
the  Agency  requests  comment  on  the 
transportation  costs  to  bring  small 
amounts  of  hazardous  wastes  &x)m 
construction  sites  to  a  treatment  and 
disposal  facility. 

Ine  national  annual  high-end  cost  is 
estimated  to  be  $47.0M.  This  high-end 
cost  assiunes  that  generators  will  not 
separate  out  CESCK^  waste  from  30%  of 
construction  and  demolition  wastes  and 
that  this  fraction  wall  be  sent  to 
upgraded  construction  and  demolition 
waste  facihties  that  elect  to  comply  with 
today's  proposed  requirements.  Under 
this  scenario,  the  Agency  assumed  that 
most  medium  to  large  size  construction 
and  demolition  waste  facilities  (162) 
will  upgrade.  The  costs  include 
separation  costs  at  the  point  of 
generation  for  waste  not  going  to  an 
upgraded  landfill,  costs  of  screening 
incoming  wastes  at  80%  of  the  affected 
construction  and  demoUtion  waste 
facilities  which  do  not  upgrade  and 
costs  for  20%  of  the  affiected 
construction  and  demolition  wastes 
facihties  to  upgrade.  Upgrade  costs 
include  ground-water  monitoring  and 
corrective  action. 

This  rule  allows  States  and  individual 
owners/operators  to  choose  among 
compliance  options.  States  and  owners/ 
operators  may  determine  that  faciUty 
screening  is  a  successful  method  to 
prevent  the  receipt  of  CESQG  hazardous 
wastes.  Other  States  and  owners/ 
operators  may  determine  that  upgrading 
is  necessary  or  there  is  a  market  for 
upgraded  landfill  capacity  for  generators 
and.  as  such,  some  facilities  may 
upgrade.  If  more  States  and  owners/ 
operators  elect  to  use  screening  then  the 
estimated  cost  of  this  proposal  would  be 
closer  to  the  lower-bound  estimate. 


The  full  analysis  that  was  used  to 
determine  the  range  of  costs  for  this 
rulemaking  is  presented  in  the  Cost  and 
Economic  Impact  Analysis  of  the 
CESQG  Rule. 

B.  Benefits 

The  Agency  believes  that  the 
requirements  being  proposed  for  non- 
municipal  solid  waste  disposal  facihties 
will  resuh  in  more  Subtitle  D  facilities 
providing  protection  against  groimd- 
water  contamination  from  the  disposal 
of  small  amounts  of  hazardous  waste. 
Today's  action  will  force  some  non- 
municipal  solid  waste  disposal  facilities 
to  either  upgrade  and  install  ground- 
water monitoring  and  perform 
corrective  action  if  contamination  is 
detected,  or  stop  accepting  hazardous 
waste.  Today's  action  will  also  cause 
some  generators  of  CESQG  wastes  to 
separate  out  these  small  quantities  of 
hazardous  waste  and  send  them  to  more 
heavily  regulated  facihties  (i.e..  Subtitle 
C  facilities  or  MSWLFs).  These  are  the 
direct  benefits  of  today's  proposal, 
however,  additional  benefits  will  be 
reaUzed  due  to  this  proposal. 

Today's  proposal  will  ensure  that  any 
ground-water  contamination  that  is 
occurring  at  facilities  that  continue  to 
accept  small  quantities  of  hazardous 
waste  will  be  quickly  detected  and 
corrective  action  can  be  initiated  sooner. 

To  the  extent  that  existing  non- 
municipal  facilities  that  receive  CESQG 
hazardous  waste  upgrade  their  facihties 
to  include  ground-water  monitoring  and 
to  the  extent  that  new  facilities  will  be 
sited  in  acceptable  areas  with  ground- 
water monitoring,  public  confidence  in 
these  types  of  facilities  will  be 
increased.  Having  pubhc  confidence 
increased  would  result  in  these  types  of 
facihties  being  easier  to  site  in  the 
future. 

Vm.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
of  1980  requires  Federal  agencies  to 
consider  "small  entities"  throughout  the 
regulatory  process.  Section  603  of  the 
RFA  requires  an  initial  screening 
analysis  to  be  performed  to  determine 
whether  small  entities  will  be  adversely 
affected  by  the  regulation.  If  affected 
small  entities  are  identified,  regulatory 
alternatives  must  be  considered  to 
mitigate  the  potential  impacts.  The 
Agency  believes  that  it  is  imhkely  that 
any  industry  will  face  significant 
impacts  under  the  low-end  scenario. 

To  help  mitigate  these  impacts,  EPA 
is  proposing  the  minimum  regulatory 
requirements  allowed  under  the  statute 
(which  are  still  protective  of  human 
health  and  the  environment).  As  a 
result,  EPA  believes  that  the  lower- 
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bound  scenario,  where  demolition  firms 
separate-out  their  CESQG  waste  and 
continue  to  send  the  non-hazardous 
portion  to  landfills  not  subject  to  the 
revised  Part  257  standards,  is  the  most 
likely  scenario  and  that  small  entities 
will  not  be  significantly  impacted. 
The  Agency's  full  analysis  of  the 
impacts  on  small  entities  can  be  found 
in  the  Cost  and  Economic  Impact 
Analysis  of  the  CESQG  Rule. 

DC.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  today's  proposed  rule 
have  been  submitted  for  approval  to  the 
Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  reduction 
Act,  44  U.S.C.  3501  et  seq.  Submit 
comments  on  these  requirements  to  the 
Office  of  Information  and  Regulatory 
Affairs,  OMB,  726  Jackson  Place,  NW, 
Washington,  DC  20503,  marked 
"Attention.  Desk  Officer  for  EPA."  The 
final  rule  will  respond  to  any  OMB 
comments  or  public  comments  on  the 
information  collection  requirements. 

X.  Environmental  Justice  Issues 

Executive  Order  12898  requires 
Federal  Agencies,  to  the  greatest  extent 
practicable,  to  identify  and  address 
disproportionately  high  adverse  human 
health  or  environmental  effects  of  its 
activities  on  minority  and  low-income 
populations. 

'The  Agency  does  not  currently  have 
data  on  die  demographics  of 
populations  surrounding  the  facilities 
affected  by  today's  proposal  (i.e., 
construction  and  demolition  landfills). 
The  Agency  does  not  believe,  however, 
that  today's  proposed  rule  will 
adversely  impact  minority  or  low- 
income  populations.  The  facilities 
affected  by  the  proposal  currendy  pose 
limited  risk  to  surrounding  populations 
(see  section  V.B.I. d  of  today's 
preamble).  In  addition,  today's  proposal 
would  further  reduce  this  risk  by 
requiring  the  affected  facilities  to  either 
stop  accepting  CESQG  hazardous  waste 
or  to  begin  ground-water  monitoring 
and,  if  applicable,  corrective  action. 

Thus,  today's  proposal  would  further 
reduce  the  already  low  risk  for 
populations  surrounding  construction 
and  demolition  landfills,  regardless  of 
the  population's  ethnicity  or  income 
level.  Minority  and  low-income 
populations  would  not  be  adversely 
affected. 

XI.  Unfunded  Mandates  Reform  Act 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (the  Act), 
Pub.  L.  104—4,  which  was  signed  into 
law  on  March  22,  1995,  EPA  generally 
must  prepare  a  written  statement  for 


rules  with  Federal  mandates  that  may 
result  in  estimated  costs  to  State,  local, 
and  tribal  governments  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  When  such  a 
statement  is  required  for  EPA  rules, 
under  section  205  of  the  Act  EPA  must 
identify  and  consider  alternatives, 
including  the  least  costly,  most  cost- 
effective  or  least  burdensome  alternative 
that  achieves  the  objectives  of  the  rule. 
EPA  must  select  that  alternative,  unless 
the  Administrator  explains  in  the  final 
rule  why  it  was  not  selected  or  it  is 
inconsistent  with  law.  Before  EPA 
establishes  regulatory  requirements  that 
may  significantly  or  uniquely  affect 
small  governments,  including  tribal 
governments,  it  must  develop  under 
section  203  of  the  Act  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affiected  small  governments,  giving  them 
meaningful  and  timely  input  in  the 
development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
infcHming,  educating,  and  advising  them 
on  compliance  with  the  regulatory 
requirements. 

EPA  has  determined  that  the  proposal 
discussed  in  this  notice  does  not 
include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector,  in  any  one  year.  EPA  has 
estimated  that  the  annual  costs  of  the 
proposed  rule  on  generators  of  CESQG 
;wastes  and  those  entities  which  own  or 
operate  CESQG  disposal  facilities, 
including  the  private  sector.  States, 
local  or  tribal  governments,  range  from 
$10.0M  to  $47.0M. 

In  addition  to  compliance  costs  for 
those  who  own  or  operate  CESQG 
facilities,  States  will  have  a  cost  of 
developing  permit  programs  or  other 
systems  of  prior  approval  to  ensure  that 
CESQG  facilities  comply  with  the 
proposal,  once  it  is  promulgated. 
Adoption  and  implementation  of  such 
State  permit  programs  is  required  under 
RCRA  section  4005(c)(1)(B).  42  USC 
6945(c)(1)(B).  Forty-two  states  already 
have  adopted  and  implemented  permit 
programs  to  ensure  compliance  with  the 
MSWLF  rule  (40  CFR  part  258)  which 
EPA  has  approved  as  "adequate."  The 
Agency  has  estimated  that  the  costs  for 
a  state  to  develop  an  application  for 
approval  of  an  MSWLF  permit  program 
to  be  approximately  $15,000.  Because 
these  state  permit  programs  already 
contain  ground  water  monitoring, 
corrective  action,  and  location  standards 
for  MSWLFs  that  are  quite  similar  to 
those  in  this  proposal,  EPA  believes  that 
the  additional  costs  for  states  to  revise 


their  p>ermit  programs  to  reflect  the 
CESQG  requirements  are  not  expected 
to  be  significant.  Also,  because  of  the 
reduced  level  of  regulator>'  requirements 
contained  in  this  CESQG  proposal  as 
compared  to  the  MSWLF  Part  258 
criteria,  state  costs  for  preparing 
apphcations  for  approval  of  a  CESQG 
permit  program  should  be  considerably 
less  than  that  $15,000  figure. 

Indian  tribes  are  not  required  to 
develop  permit  programs  for  approval 
by  EPA,  but  the  Agency  believes  tribal 
governments  are  authorized  to 
development  such  permit  programs  and 
have  them  approved  by  EPA.  EPA  has 
estimated  that  it  will  cost  a  tribal 
govenunent  approximately  $7,000  to 
prepare  an  application  for  approval  of  a 
MSWLF  program.  Because  of  the 
reduced  regulatory  provisions  of  the 
CESQG  proposal,  EPA  expects  that  the 
costs  which  a  tribal  government  might 
face  in  developing  a  permit  program  for 
CESQG  facilities  should  be  less  than 
$7,000. 

EPA  is  also  proposing  to  revise  the 
requirements  for  generators  of  CESQG 
hazardous  waste.  These  amendments  to 
40  CFR  261.5  (f)(3)  and  (g)(3)  are 
proposed  pursuant  to  RCRA  section 
3001  (d)(4),  which  is  a  provision  added 
by  HSWA.  The  §  261.5  amendments  are 
also  more  stringent  than  current  Federal 
hazardous  waste  regulations.  Subtitle  C 
regulatory  changes  carried  out  under 
HSWA  authority  become  effective  in  all 
states  at  the  same  time  and  are 
implemented  by  EPA  until  states  revise 
their  programs.  States  are  obligated  to 
revise  their  hazardous  waste  programs 
and  seek  EPA  authorization  of  these 
program  revisions,  unless  their 
programs  already  incorporate  more 
stringent  provisions.  The  Agency 
believes  approximately  24  states  already 
have  more  stringent  CESQG  hazardous 
waste  provisions  and  would  not  have  to 
take  action  because  of  these  regulatory 
changes.  About  26  states  would  have  to 
revise  their  hazardous  waste  programs 
and  seek  authorization.  States  generally 
incorporate  a  number  of  hazardous 
waste  program  revisions  and  seek 
authorization  for  them  at  one  time.  The 
Agency  estimates  the  State  costs 
associated  wUh  Subtitle  C  program 
revision/authorization  activity  are 
approximately  $7,320  per  state.  Since 
this  estimate  covers  several  separate 
program  components  at  one  time,  the 
cost  for  revisions  only  to  §  261.5  in  the 
remaining  26  States  would  be 
substantially  less. 

As  to  section  203  of  the  Act,  EPA  has 
determined  that  the  requirements  being 
proposed  today  vdll  not  significantly  or 
uniquely  affect  small  governments, 
including  tribal  governments.  EPA 
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recognizes  that  small  goveminents  may 
own  or  operate  solid  waste  disposal 
facilities  that  receive  CESQG  waste. 
However.  EPA  currently  estimates  that 
the  majority  of  construction  and 
demolition  landfills,  which  are  the 
primary  facilities  likely  to  be  subject  to 
any  final  rule,  are  owned  by  the  private 
sector.  Moreover.  EPA  is  aware  that  a 
number  of  states  already  require 
owners/operators  of  CAD  landfills  to 
meet  regulatory  standards  that  are 
similar  to  those  being  proposed  today. 
Thus,  EPA  believes  that  the  proposed 
rule  contains  no  regulatory 
requirements  that  significantly  or 
uniquely  affect  small  governments. 

EPA  has,  however,  sought  meaningful 
and  timely  input  from  the  private  sector, 
states,  and  small  governments  on  the 
development  of  this  notice.  Prior  to 
issuing  this  proposed  rule,  EPA  met 
with  members  of  the  private  sector  as 
discussed  earlier  in  the  preamble.  In 
addition,  EPA  met  twice  with  an 
"Industrial  D"  Steering  Committee  of 
the  Association  of  State  and  Territorial 
Solid  Waste  Management  Officials 
(ASTSWMO)  to  discuss  the  contents  of 
today's  proposal.  The  Agency  provided 
a  draft  of  the  proposed  rf  le  to  the 
ASTSWMO  Steering  Committee  and 
incorporated  comments  that  were 
received. 

Finally,  included  in  this  proposal  is  a 
provision  that  would  allow  certain 
small  CESQG  landfills  which  are 
located  in  either  arid  or  remote 
locations  and  which  service  small 
communities  to  utilize  alternative 
methods  of  ground  water  monitoring. 
Prior  to  developing  this  provision, 
which  is  also  being  proposed  in  a 
separate  notice  applicable  to  small 
MSWLF  facilities  that  are  in  arid  or 
remote  locations,  EPA  held  a  series  of 
public  meetings.  These  meetings  were 
held  in  June  1994  in  Texas,  Utah, 
Alaska,  and  Washington,  DC.  EPA 
received  comment  from  a  variety  of 
parties,  including  States  and  small 
governments.  Through  these  meetings 
and  publication  of  this  notice,  EPA 
expects  that  any  applicable 
requirements  of  section  203  of  the  Act 
will  have  been  satisfied  prior  to 
promulgating  a  final  rule. 
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40  CFR  Part  257 

Environmental  protection,  Reporting 
and  recordkeeping  requirements.  Waste 
disposal. 

40  CFR  Fart  261 

Hazardous  materials.  Recycling, 
Waste  treatment  and  disposal. 
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Admim^trative  practice  and 
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Dated:  May  15. 1995. 
Carol  M-  Browner, 
Administrator. 

For  reasons  set  out  in  the  preamble. 
Title  40  of  the  Code  of  Federal 
Regulations  is  proposed  to  be  amended 
as  follows: 

PART  257— CRITERIA  FOR 
CLASSIFICATION  OF  SOLID  WASTE 
DISPOSAL  FACILITIES  AND 
PRACTICES 

1.  The  authority  citation  for  part  257 
is  revised  to  read  as  follows: 

Authority:  42  U.S.C.  6907(a)(3),  6912(a)(1), 
6944(a)  and  6949(c),  33  U.S.C  1345  (d)  and 
(e). 

2.  Sections  257.1  through  257.4  are 
designated  as  Subpart  A — Classification 
of  Solid  Waste  Disposal  Facilities  and 
Practices. 

3.  Section  257.1,  paragraph  (a)  is 
revised  to  read  as  follows: 


f2f7.1    Scofv  and  purpoM. 

(a)  Unless  otherwise  provided,  the 
criteria  in  8S  257.1-257.4  are  adopted 
for  determining  which  soUdjMraste 
disposal  facilities  and  practices  pose  a 
reasonable  probability  of  adverse  effects 
on  health  or  the  environment  under 
sections  1008(a)(3)  and  4004(a)  of  the 
Resource  Conservation  and  Recovery 
Act  (The  Act).  Unless  otherwise 
provided,  the  criteria  in  §§  257.5-257.30 
are  adopted  for  purposes  of  ensuring 
that  non-municipal  solid  waste  disposal 
facilities  that  receive  conditionally 
exempt  small  quantity  generator 
(CESQG)  waste  do  not  present  risks  to 
human  health  and  the  environment 
taking  into  account  the  practicable 
capability  of  such  facilities  in 
accordance  with  section  4010(c)  of  the 
Act. 

(1)  Facilities  failing  to  satisfy  either 
the  criteria  in  §§  257.1-257.4  or 

§§  257.5-257.30  are  considered  open 
dumps,  which  are  prohibited  under 
section  4005  of  the  Act. 

(2)  Practices  failing  to  satisfy  either 
the  criteria  in  §§  257.1-257.4  or 

§§  257.5-257.30  constitute  open 
dumping,  which  is  prohibited  under 
section  4005  x}f  the  Act. 
•        »     '  »        *        » 

4.  Part  257  is  amended  by  adding  a 
new  subpart  B  to  read  as  follows: 

Subpart  B — Disposal  Standards  for  the 
Receipt  of  Conditionally  Exempt  Small 
Quantity  Generator  (CESQG)  Wastes  at 
Non-Municipal  Solid  Waste  Disposal 
Facilltias 

257.5    Facility  standards  for  owners/ 

operators  of  non-municipal  solid  waste 
disfrasal  focilities  that  receive 
Ckjnditionally  Exempt  Small  Quantity 
Generator  (CESQG)  waste. 

Location  Restrictiona 

257.7  Airport  safety. 

257.8  Floodplains. 

257.9  Wetlands 

257.10  Fault  areas. 

257.11  Seismic  impact  zones. 

257.12  Unstable  areas. 

257.13  Deadline  for  making 
demonstrations. 

Ground-water  Monitoring  and  Corrective 
Action 

257.21  Applicability. 

257.22  Ground-water  monitoring  systems. 

257.23  Ground-water  sampling  and  analysis 
requirements. 

257.24  Detection  monitoring  program. 

257.25  Assessment  monitoring  program. 

257.26  Assessment  of  corrective  measures. 

257.27  Selection  of  remedy. 

257.28  Implementation  of  the  corrective 
action  program. 

Recordkeeping  Requirement 

257.30    Recordkeeping  requirements. 
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Supart  B — Disposal  Standards  for  ttte 
Receipt  of  ConfkJenfiality  Exempt 
Small  Generator  (CESQG)  Wastes  at 
Non-Municpal  Solid  Waste  Disposal 
Facilities 

§  257.5    Facility  standards  for  ownara/ 
operators  of  non-munlclpal  solid  waste 
disposal  facilities  that  receive  Conditionally 
Exempt  Small  Quantity  Generator  (CESQG) 
vrasta. 

(a)  Applicability.  (1)  The  requirements 
in  this  section  apply  to  owners/ 
operators  of  any  non-municipal  solid 
waste  disposal  facility  that  receives 
CESQG  hazardous  waste,  as  defined  in 
40  CFR  261.5.  Any  owner/operator  of  a 
non-municipal  solid  waste  disposal 
facility  that  receives  CESQG  hazardous 
waste  continues  to  be  subject  to  the 
requirements  in  §§257.3-2,  257.3-3, 
257.3-5,  257.3-6,  257.3-7.  and  257.3-8 
(a),  (b).  and  (d). 

(2)  Any  non-municipal  solid  waste 
disposal  facility  that  does  not  meet  the 
requirements  in  §§  257.7  through  257.12 
by  [Insert  date  18  months  after  date  of 
publication  of  the  final  rule  in  the 
Federal  Register]  and  the  requirements 
in  §§  257.21  through  257.28  by  [Insert 
date  24  months  after  date  of  publication 
of  the  final  rule  in  the  Federal  Register] 
may  not  receive  CESQG  hazardous 
waste.  Such  a  non-municipal  solid 
waste  disposal  facility  continues  to  be 
subject  to  the  requirements  in  §§  257.1- 
257.4. 

(b)  Definitions.  Active  life  means  the 
period  of  operation  beginning  with  the 
initial  receipt  of  solid  waste  and  ending 
at  the  final  receipt  of  solid  waste. 

Existing  facility  means  any  non- 
municipal  solid  waste  disposal  facility 
that  is  receiving  CESQG  hazardous 
waste  as  of  the  appropriate  dates 
specified  in  §  257.5(a)(1). 

Lateral  expansion  means  a  horizontal 
expansion  of  the  waste  boundaries  of  an 
existing  non-municipal  solid  waste 
disposal  facility. 

New /aci7ity  means  any  non- 
municipal  solid  waste  disposal  faciUty 
that  has  not  received  CESQG  hazardous 
waste  prior  to  [Insert  date  18  months 
after  date  of  publication  of  the  final  rule 
in  the  Federal  Register]. 

State  means  any  of  the  several  States, 
the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  Guam,  American  Samoa, 
and  the  Commonwealth  of  the  Northern 
Mariana  Islands,  and  Indian  Tribes. 

State/Tribal  Director  means  the  chief 
administrative  officer  of  the  State/Tribal 
agency  responsible  for  implementing 
the  State/Tribal  permit  program  for 
Subtitle  D  regulated  facilities. 

Uppermost  aquifer  means  the  geologic 
formation  nearest  the  natural  ground 


surface  that  is  an  aquifer,  as  well  as, 
lower  aquifers  that  are  hydraulically 
interconnected  with  this  aquifer  within 
the  facility's  property  boundary. 

Waste  management  unit  boundary 
means  a  vertical  surface  located  at  the 
hydraulically  downgradient  limit  of  the 
unit.  This  vertical  surface  extends  down 
into  the  uppermost  aquifer. 

Location  Restrictions 

§257.7    Airport  Safety 

(a)  Owners  or  operators  of  new 
facilities,  existing  facilities,  and  lateral 
expansions  that  are  located  within 
10,000  feet  (3,048  meters)  of  any  airport 
runway  end  used  by  turbojet  aircraft  or 
within  5,000  feet  (1,524  meters)  of  any 
airport  runway  end  used  by  only  piston- 
type  aircraft  must  demonstrate  Uiat  the 
units  are  designed  and  operated  so  that 
the  unit  does  not  pose  a  bird  hazard  to 
aircraft. 

(b)  Owners  or  operators  proposing  to 
site  new  facilities  and  lateral  expansions 
located  within  a  five-mile  radius  of  any 
airport  runway  end  used  by  turbojet  or 
piston-type  aircraft  must  notify  the 
affected  airport  and  the  Federal 
Aviation  Administration  (FAA). 

(c)  The  owner  or  operator  must  place 
the  demonstration  in  paragraph  (a)  of 
this  section  in  the  operating  record  and 
notify  the  State  Director  that  it  has  been 
placed  in  the  operating  record. 

(d)  For  purposes  of  tnis  section: 

(1)  Airport  means  public-use  airport 
open  to  the  public  without  prior 
permission  and  without  restrictions 
within  the  physical  capacities  of 
available  facilities. 

(2)  Bird  hazard  means  an  increase  in 
the  likelihood  of  bird/aircraft  collisions 
that  may  cause  damage  to  the  aircraft  or 
injury  to  its  occupants. 

$257.8    Floodptains. 

(a)  Owners  or  operators  of  new 
facilities,  existing  facilities,  and  lateral 
expansions  located  in  100-year 
floodplains  must  demonstrate  that  the 
unit  will  not  restrict  the  flow  of  the  100- 
year  flood,  reduce  the  temporary  water 
storage  capacity  of  the  floodplain,  or 
result  in  washout  of  solid  waste  so  as  to 
pose  a  hazard  to  human  health  and  the 
environment.  The  owner  or  operator 
must  place  the  demonstration  in  the 
operating  record  and  notify  the  State 
Director  that  it  has  been  placed  in  the 
operating  record. 

(b)  For  purposes  of  this  section: 

(1)  Floodplain  means  the  lowland  and 
relatively  flat  areas  adjoining  inland  and 
coastal  waters,  including  flood-prone 
areas  of  offshore  islands,  that  are 
inundated  by  the  100-year  flood. 

(2)  100-year  flood  means  a  flood  that 
has  a  1 -percent  or  greater  chance  of 


recurring  in  any  given  year  or  a  flood  of 
a  magnitude  equalled  or  exceeded  once 
in  100  years  on  the  average  over  a 
significantly  long  period. 

(3)  Washout  means  the  carrying  away 
of  solid  waste  by  waters  of  the  bc^ 
flood. 

$257.9    Watlands. 

(a)  Owners  or  operators  of  new 
facilities  and  lateral  expansions  shall 
not  locate  such  faciUties  in  wetlands, 
unless  the  owner  or  operator  can  make 
the  following  demonstrations  to  the 
Director  of  an  approved  State: 

(1)  Where  appUcable  under  section 
404  of  the  Clean  Water  Act  or  appUcable 
State  wetlands  laws,  the  presumption 
that  a  practicable  alternative  to  the 
proposed  landfill  is  available  which 
does  not  involved  wetlands  is  clearly 
rebutted: 

(2)  The  construction  and  operation  of 
the  MSWLF  unit  will  not: 

(i)  Cause  or  contribute  to  violations  of 
any  applicable  State  water  quality 
standard, 

(ii)  Violate  any  applicable  toxic 
effluent  standard  or  prohibition  under 
section  307  of  the  Clean  Water  Act, 

(iii)  Jeopardize  the  continued 
existence  of  endangered  or  threatened 
species  or  result  in  the  destruction  or 
adverse  modification  of  a  critical 
habitat,  protected  under  the  Endangered 
Species  Act  of  1973,  and 

(iv)  Violate  any  requirement  under  the 
Marine  Protection,  Research,  and 
Sanctuaries  Act  of  1972  for  the 
protection  of  a  marine  sanctuary; 

(3)  The  facility  will  not  cause  or 
contribute  to  significant  degradation  of 
wetlands.  The  owner/operator  must 
demonstrate  the  integrity  of  the  facility 
and  its  ability  to  protect  ecological 
resources  by  addressing  the  following 
factors: 

(i)  Erosion,  stability,  and  migration 
potential  of  native  wetland  soils,  muds 
and  deposits  used  to  support  the 
facility: 

(ii)  Erosion,  stability,  and  migration 
potential  of  dredged  tmd  fill  materials 
used  to  support  the  facility; 

(iii)  The  volume  and  chemical  nature 
of  the  waste  managed  in  the  facility; 

(iv)  Impacts  on  fish,  wildlife,  and 
other  aquatic  resources  and  their  habitat 
from  release  of  the  waste; 

(v)  The  potential  effects  of 
catastrophic  release  of  waste  to  the 
wetland  and  the  resulting  impacts  on 
the  environment;  and 

(vi)  Any  additional  factors,  as 
necessary,  to  demonstrate  that 
ecological  resources  in  the  wetland  are 
sufficiently  protected. 

(4)  To  the  extent  required  under 
section  404  of  the  Clean  Water  Act  or 
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applicable  State  wetlands  laws,  steps 
have  been  taken  to  attempt  to  achieve 
no  net  loss  of  wetlands  (as  defined  by 
acreage  and  function)  by  first  avoiding 
impacts  to  wetlands  to  the  maximum 
extent  practicable  as  required  by 
paragraph  (a)(1)  of  this  section,  then 
minimizing  imavoidable  impacts  to  the 
maximum  extent  practicable,  and  finally 
offsetting  remaining  unavoidable 
wetland  impacts  through  all  appropriate 
and  practicable  compensatory 
mitigation  actions  (e.g..  restoration  of 
existing  degraded  wetlands  or  creation 
of  man-made  wetlands);  and 

(5)  Sufficient  information  is  available 
to  make  a  reasonable  determination 
with  respect  to  these  demonstrations. 

(b)  For  purposes  of  this  section, 
wetlands  means  those  areas  that  are 
defined  in  40  CFR  232.2(r). 

§257.10    Fault  areas. 

(a)  Owners  or  operators  of  new 
facilities  and  lateral  expansions  shall 
not  locate  such  facilities  within  200  feet 
(60  meters)  of  a  fault  that  has  had 
displacement  in  Holocene  time  unless 
the  owner  or  operator  demonstrates  to 
the  Director  of  an  approved  State  that  an 
alternative  setback  distance  of  less  than 
200  feet  (60  meters)  will  prevent  damage 
to  the  structural  integrity  of  the  facility 
and  will  be  protective  of  human  health 
and  the  environment. 

(b)  For  the  purposes  of  this  section: 

(1)  Fault  means  a  fracture  or  a  zone 
of  fractures  in  any  material  along  which 
strata  on  one  side  have  been  displaced 
with  respect  to  that  on  the  other  side. 

(2)  Displacement  means  the  relative 
movement  of  any  two  sides  of  a  fault 
measured  in  any  direction. 

(3)  Holocene  means  the  most  recent 
epoch  of  the  Quaternary  period, 
extending  from  the  end  of  the 
Pleistocene  Epoch  to  the  present 

§257.11    Satamic  impact  zonas. 

(a)  Owners  or  operators  of  new 
facilities  and  lateral  expansions  shall 
not  locate  such  facilities  in  seismic 
impact  zones,  unless  the  owner  or 
operator  demonstrates  to  the  Director  of 
an  approved  State  that  all  containment 
structures  are  designed  to  resist  the 
maximum  horizontal  acceleration  in 
lithified  earth  material  for  the  site.  The 
owner  or  operator  must  place  the 
demonstration  in  the  operating  record 
and  notify  the  State  Director  that  it  has 
been  placed  in  the  operating  record. 

(b)  For  the  purposes  of  this  section: 
(1)  Seismic  impact  zone  means  an 

area  with  a  ten  percent  or  greater 
probability  that  the  maximum 
horizontal  acceleration  in  lithified  earth 
material,  expressed  as  a  percentage  of 


the  earth's  gravitational  pull  (g),  will 
exceed  O.lOg  in  250  years. 

(2)  Maximum  horizontal  acceleration 
in  lithified  earth  material  means  the 
maximum  expected  horizontal 
acceleration  depicted  on  a  seismic 
hazard  map,  with  a  90  percent  or  ^-eater 
probability  that  the  acceleration  will  not 
be  exceeded  in  250  years,  or  the 
maximum  expected  horizontal 
acceleration  based  on  a  site-specific 
seismic  risk  assessment. 

(3)  Lithified  earth  material  means  all 
rock,  including  all  naturally  occurring 
and  naturally  formed  aggregates  or 
masses  of  minerals  or  small  particles  of 
older  rock  that  formed  by  crystallization 
of  magma  or  by  induration  of  loose 
sediments.  This  term  does  not  include 
man-made  materials,  such  as  fill, 
concrete,  and  asphalt,  or  unconsolidated 
earth  materials,  soil,  or  regolith  lying  at 
or  near  the  earth  surface. 

§257.12    UnstaWe areas. 

(a)  Owners  or  operators  of  new 
facilities,  existing  facilities,  and  lateral 
expansions  located  in  an  unstable  area 
must  demonstrate  that  engineering 
measures  have  been  incorporated  into 
the  facility  design  to  ensure  that  the 
integrity  of  the  structural  components  of 
the  facility  will  not  be  disrupted.  The 
owner  or  operator  must  place  the 
demonstration  in  the  operating  record 
and  notify  the  State  Director  that  it  has 
been  placed  in  the  operating  record.  The 
owner  or  operator  must  consider  the 
following  factors,  at  a  minimum,  when 
determining  whether  an  area  is 
unstable: 

(1)  On-site  or  local  soil  conditions 
that  may  result  in  significant  differential 
settling; 

(2)  On-site  or  local  geologic  or 
geomorphologic  features;  and 

(3)  On-site  or  local  human-made 
features  or  events  (both  surface  and 
subsurface). 

(b)  For  purposes  of  this  section: 

(1)  Unstable  area  means  a  location 
that  is  susceptible  to  natural  or  human- 
induced  events  or  forces  capable  of 
impairing  the  integrity  of  some  or  all  of 
the  landfill  structural  components 
responsible  for  preventing  releases  from 
a  landfill.  Unstable  areas  can  include 
poor  foundation  conditions,  areas 
susceptible  to  mass  movements,  and 
karst  terrenes. 

(2)  Structural  components  means 
liners,  leachate  collection  systems,  final 
covers,  nm-onyrun-off  systems,  and  any 
other  component  used  in  the 
construction  and  operation  of  the 
facility  that  is  necessary  for  protection 
of  human  health  and  the  environment. 

(3)  Poor  foundation  conditions  means 
those  weas  where  features  exist  which 


indicate  that  a  natural  or  man-induced 
event  may  result  in  inadequate 
foundation  support  for  the  structural 
components  of  the  facility. 

(4)  Afeas  susceptible  to  mass 
movement  means  those  areas  of 
influence  (i.e.,  areas  characterized  as 
having  an  active  or  substantial 
possibility  of  mass  movement!  where 
the  movement  of  earth  material  at, 
beneath,  or  adjacent  to  the  facility, 
because  of  natural  or  man-induced 
events,  results  in  the  downslope 
transport  of  soil  and  rock  material  by 
means  of  gravitational  influence.  Areas 
of  mass  movement  include,  but  are  not 
limited  to,  landslides,  avalanches, 
debris  slides  and  flows,  soil  Auction, 
block  sliding,  and  rock  fall. 

(5)  Karst  tenanes  means  areas  where 
karst  topography,  with  its  characteristic 
surface  and  subterranean  features,  is 
developed  as  the  result  of  dissolution  of 
limestone,  dolomite,  or  other  soluble 
rock.  Characteristic  physiographic 
features  present  in  kiarst  terrenes 
include,  but  are  not  Umited  to, 
sinkholes,  sinking  streams,  caves,  large 
springs,  and  blind  valleys. 

§  257. 1 3    Deadline  for  making 
demonstrations. 

(a)  Existing  facilities  that  cannot  make 
the  demonstration  specified  in 
§§  257.7(a)  pertaining  to  airports, 
257.8(a)  pertaining  to  floodplains,  or 
257.12(a)  pertaining  to  unstable  areas  by 
(Insert  date  18  months  after  date  of 
publication  of  the  final  rule  in  the 
Federal  Register]  must  not  accept 
CESQG  hazardous  waste  for  disposal. 

Ground-Water  Monitoring  and 
Corrective  Action 

§257.21    Applicability. 

(a)  The  requirements  in  this  section 
apply  to  facilities  identified  in 

§  257.5(a),  except  as  provided  in 
paragraph  (b)  of  this  section. 

(b)  Ground-water  monitoring 
requirements  under  §§  257.22  through 
257.25  may  be  suspended  by  the 
Director  of  an  approved  State  for  a 
facility  identified  in  §  257.5(a)  if  the 
owner  or  operator  can  demonstrate  that 
there  is  no  jjotential  for  migration  of 
hazardous  constituents  from  that  facility 
to  the  uppermost  aquifer  during  the 
active  life  of  the  unit  plus  30  years.  This 
demonstration  must  be  certified  by  a 
qualified  ground-water  scientist  and 
approved  by  the  Director  of  an  approved 
State,  and  must  be  based  upon: 

(1)  Site-specific  field  collected 
measurements,  sampling,  and  analysis 
of  physical,  chemical,  and  biological 
processes  alfecting  contaninant  fate  and 
transport,  and 
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(2)  Contaminant  fate  and  transport 
predictions  that  maximize  contaminant 
migration  and  consider  impacts  on 
human  health  and  environment. 

(c)  Owners  and  operators  of  facilities 
identified  in  §  257.5(a)  must  comply 
with  the  ground-water  monitoring 
requirements  of  this  section  according 
to  the  following  schedule  unless  an 
alternative  schedule  is  specified  under 
paragraph  (d)  of  this  section: 

(1)  Existing  facilities  and  lateral 
expansions  must  be  in  compliance  with 
the  ground-water  monitoring 
requirements  specified  in  §§  257.22- 
257.25  by  [Insert  date  2  years  after  date 
of  pubhcation  of  the  final  rule  in  the 
Federal  Register] 

(2)  New  racilities  identified  in 

§  257.5(a)  must  be  in  compliance  with 
the  ground-water  monitoring 
requirements  specified  in  §§  257.22- 
257.25  before  waste  can  be  placed  in  the 
unit. 

(d)  The  Director  of  an  approved  State 
may  specify  an  alternative  schedule  for 
the  owners  or  operators  of  existing 
facilities  and  lateral  expansions  to 
comply  with  the  ground-water 
monitoring  requirements  specified  in 
§§  257.22-257.25.  This  schedule  must 
ensure  that  50  p>ercent  of  all  existing 
facilities  are  in  compliance  by  [Insert 
date  2  years  after  date  of  publication  of 
the  final  rule  in  the  Federal  Register] 
and  all  existing  facilities  are  in 
compliance  by  [Insert  date  3  years  after 
date  of  publication  of  the  final  rule  in 
the  Federal  Register).  In  setting  the 
compliance  schedule,  the  Director  of  an 
approved  State  must  consider  potential 
risks  posed  by  the  unit  to  human  health 
and  the  environment.  The  following 
factors  should  be  considered  in 
determining  potential  risk: 

(1)  Proximity  of  human  and 
environmental  receptors; 

(2)  IDesign  of  the  unit; 

(3)  Age  of  the  unit; 

(4)  The  size  of  the  unit; 

(5)  Resource  value  of  the  underlying 
aquifer,  including: 

(i)  Current  and  future  uses; 

(ii)  Proximity  and  withdrawal  rate  of 
users;  and 

(iii)  Ground-water  quality  and 
quantity. 

(e)  Once  established  at  a  facility, 
ground-water  monitoring  shall  be 
conducted  throughout  the  active  life 
plus  30  years.  The  Director  of  an 
approved  State  may  decrease  the  30  year 
p>eriod  if  the  owner/op>erator 
demonstrates  that  a  shorter  period  of 
time  is  adequate  to  protect  human 
health  and  the  environment  and  the 
Director  approves  the  demonstration. 

(f)  For  the  purposes  of  this  section,  a 
qualified  ground- water  scientist  is  a 


scientist  or  engineer  who  has  received  a 
baccalaureate  or  post-graduate  degree  in 
the  natural  sciences  or  engineering  and 
has  sufficient  training  and  experience  in 
ground-water  hydrology  and  related 
fields  as  may  be  demonstrated  by  State 
registration,  professional  Certifications, 
or  completion  of  accredited  university 
programs  that  enable  that  individual  to 
make  sound  professional  judgments 
regarding  ground-water  monitoring, 
contaminant  fate  and  transport,  and 
corrective-action . 

(g)  The  Director  of  an  approved  State 
may  establish  alternative  schedules  for 
demonstrating  compliance  with 
§  257.22(d)(2),  pertaining  to  notification 
of  placement  of  certification  in 
operating  record;  §  257.24(c)(1), 
pertaining  to  notification  that 
statistically  significant  increase  (SSI) 
notice  is  in  operating  record;  §  257.24(c) 
(2)  and  (3),  pertaining  to  an  assessment 
monitoring  program;  §  257.25(b), 
pertaining  to  sampling  and  analyzing 
appendix  II  of  Part  258  constituents: 
§  257.25(d)(1),  pertaining  to  placement 
of  notice  (appendix  n  of  Part  258 
constituents  detected)  in  record  and 
notification  of  notice  in  record; 
§  257.25(d)(2),  pertaining  to  sampling 
for  appendix  I  and  II  of  Part  258; 
§  257.25(g),  pertaining  to  notification 
(and  placement  of  notice  in  record)  of 
SSI  above  ground-water  protection 
standard;  §§257.25(g)(l)(iv)  and 
257.26(a),  pertaining  to  assessment  of 
corrective  measures;  §  257.27(a), 
pertaining  to  selection  of  remedy  and 
notification  of  placement  in  record; 
§  257.5-2.8{c)(4),  pertaining  to 
notification  of  placement  in  record 
(alternative  corrective  action  measures); 
and  §  257.28(f),  pertaining  to 
notification  of  placement  in  record 
(certification  of  remedy  completed). 

(h)  Directors  of  approved  States  may 
allow  any  non-municipal  solid  waste 
disposal  unit  meeting  the  criteria  in 
paragraph  (i)  of  this  section  to: 

(1)  Use  alternatives  to  the  ground- 
water monitoring  system  prescribed  in 
§§  257.22  through  257.25  so  long  as  the 
alternatives  will  detect  and,  if 
necessary,  assess  the  nature  or  extent  of 
contamination  from  the  non-municipal 
solid  waste  disposal  unit  on  a  site- 
specific  basis;  or  establish  and  use,  on 
a  site-sp>ecific  basis,  an  alternative  list  of 
indicator  parameters  for  some  or  all  of 
the  constituents  listed  in  Appendix  I 
(appendix  I  of  part  258  of  this  chapter). 
Alternative  indicator  parameters 
approved  by  the  Director  of  an  approved 
State  or  Tribe  under  this  section  must 
ensure  detection  of  contamination  from 
the  non-municipial  solid  waste  disftosal 
unit. 


(2)  If  contamination  is  detected 
through  the  use  of  any  alternative  to  the 
ground-water  monitoring  system 
prescribed  in  §§  257.22  through  257.25, 
the  non-municipal  solid  waste  disposal 
unit  owner  or  operator  must  perform 
expanded  monitoring  to  determine 
whether  the  detected  contamination  is 
an  actual  release  from  the  non- 
municipal  solid  waste  disposal  unit 
and,  if  so,  to  determine  the  nature  and 
extent  of  the  contamination.  The  non- 
municipal  solid  waste  disposal  unit 
owner  or  operator  must  submit  the 
results  fit>m  expanded  monitoring  to  the 
Director  of  the  approved  State  within  60 
days  from  the  time  of  detection. 

(i)  If  detection  indicates  that 
contamination  from  the  non-municipal 
solid  waste  disposal  unit  has  reached 
the  saturated  zone,  the  ov\rner  or 
operator  must  install  ground-water 
monitoring  wells  and  sample  these 
wells  in  accordance  with  §§  257.22 
through  257.25. 

(ii)  If  detection  indicates  that 
contamination  from  the  non-municipal 
solid  waste  disposal  unit  is  present  in 
the  unsaturated  zone  or  on  the  surface, 
the  owner  or  o{>erator  must,  within  60 
days  from  the  time  expanded 
monitoring  is  completed,  submit  for 
approval  by  the  Director  of  an  approved 
State  adequate  corrective  measures  to 
prevent  further  contaminant  migration, 
and  where  appropriate,  to  remediate 
contamination.  The  proposed  corrective 
measures  are  subject  to  revision  and 
approval  by  the  Director  of  the  approved 
State.  The  owner  or  operator  must 
implement  the  corrective  measures 
according  to  a  schedule  established  by 
the  Director  of  the  approved  State. 

(3)  When  considering  whether  to 
allow  alternatives  to  a  ground-water 
monitoring  system  prescribed  in 

§§  257.22  through  257.25,  including 
alternative  indicator  parameters,  the 
Director  of  an  approved  State  shall 
consider  at  least  the  following  factors: 

(i)  The  geological  and  hydrogeolc^cal 
characteristics  of  the  site; 

(ii)  The  impact  of  manmade  and 
natural  features  on  the  effectiveness  of 
an  alternative  technology; 

(iii)  Climatic  factors  that  may 
influence  the  selection,  use,  and 
reliability  of  alternative  ground-water 
monitoring  procedures;  and 

(iv)  the  effectiveness  of  indicator 
parameters  in  detecting  a  release. 

(4)  The  Director  of  an  approved  State 
can  require  an  owner  or  operator  to 
comply  with  the  requirements  of 

§§  257.22  through  257.25,  where  it  is 
determined  by  the  Director  that  using 
alternatives  to  ground-water  monitoring 
approved  under  this  subsection  are 
inadequate  to  detect  contamination  and, 
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if  necessary,  to  assess  the  nature  and 
extent  of  contamination. 

(i)  Directors  of  approved  States  can 
use  the  flexibility  in  paragraph  (h)  of 
this  section  for  any  non-municipal  solid 
waste  disposal  facility  that  receives 
CESQG  waste,  if  the  non-munidpal 
sohd  waste  disposal  facility: 

(1)  Disposes  of  less  than  20  tons  of 
non-municipal  waste  daily,  based  on  an 
annual  average,  and, 

(2)  Has  no  evidence  of  ground-water 
contamination,  and  either. 

(3)  Serves  a  community  that 
experiences  an  annual  interruption  of  at 
least  three  consecutive  months  of 
surface  transportation  that  prevents 
access  to  a  regional  waste  management 
facility,  or 

(4)  Serves  a  community  that  has  no 
practicable  waste  management 
alternative  and  the  non-municipal  sohd 
waste  disposal  fadUty  is  located  in  an 
area  that  annually  receives  less  than  or 
equal  to  25  inches  of  precipitation. 

(5)  Owners/operators  of  any  non- 
municipal  solid  waste  disposal  fadlity 
that  meets  the  criteria  in  paragraph  (i) 
of  this  section  must  place  in  the 
operating  record  information 
demonstrating  this. 

1257.22    Qround-wat*r  monitoring 
systwn*. 

(a)  A  ground-water  monitoring  system 
must  be  installed  that  consists  of  a 
sufficient  number  of  wells,  installed  at 
appropriate  locations  and  depths,  to 
yield  ground-water  samples  from  the 
uppermost  aquifer  (as  defined  in 
§  257.21(b))  that: 

(1)  Represent  the  quality  of 
background  ground  water  that  has  not 
been  affected  by  leakage  from  a  unit.  A 
determination  of  backgroimd  quahty 
may  include  sampling  of  wells  that  are 
not  hydraulically  upgradient  of  the 
waste  management  area  where: 

(i)  Hydrogeologic  conditions  do  not 
allow  the  owner  or  operator  to 
determine  what  wells  are  hydraulically 
upgradient;  or 

(ii)  Sampling  at  other  wells  will 
provide  an  indication  of  background 
ground-water  quality  that  is  as 
representative  or  more  representative 
than  that  provided  by  the  upgradient 
wells;  and 

(2)  Represent  the  quality  of  ground 
water  passing  the  relevant  point  of 
compliance  specified  by  the  Director  of 
an  approved  State  or  at  the  waste 
management  unit  boundary  in  an 
unapproved  State.  The  downgradient 
monitoring  system  must  be  installed  at 
the  relevant  point  of  compliance 
spedfied  by  the  Director  of  an  approved 
State  or  at  the  waste  management  unit 
boundary  in  an  unapproved  State  that 


ensiuw  detection  of  ground-water 
contamination  in  the  uppermost  aquifer. 
The  relevant  point  of  compliance 
specified  by  the  Diredor  of  an  approved 
State  shall  be  no  more  than  150  meters 
from  the  waste  management  unit 
boimdary  and  shall  be  located  on  land 
owned  by  the  owner  of  the  facility.  In 
determining  the  relevant  point  of 
compliance  the  State  Director  shall 
consider  at  least  the  following  fadore: 
The  hydrogeologic  charaderistics  of  the 
facility  and  surrounding  land,  the 
volume  and  physical  and  chemical 
charaderistics  of  the  leachate.  the 
quantity,  quality  and  direction  of  flow 
of  ground  water,  the  proximity  and 
withdrawal  rate  of  the  ground-water 
users,  the  availability  of  alternative 
drinking  water  supplies,  the  existing 
quality  of  the  ground  water,  including 
other  sources  of  contamination  and  their 
cumulative  impads  on  the  ground 
water,  and  whether  the  ground  water  is 
currently  used  or  reasonably  expeded  to 
be  used  for  drinking  water,  public 
health,  safety,  and  welfare  effeds,  and 
pradicable  capability  of  the  owner  or 
operator.  When  physical  obstacles 
preclude  installation  of  ground-water 
monitoring  wells  at  the  relevant  point  of 
compliance  at  existing  units,  the  down- 
gradient  monitoring  system  may  be 
installed  at  the  closest  pradicable 
distance  hydraulically  down-gradient 
from  the  relevant  point  of  compliance 
specified  by  the  Director  of  an  approved 
State  that  ensures  detedion  of 
groundwater  contamination  in  the 
uppermost  aquifer. 

(b)  The  Diredor  of  an  approved  State 
may  approve  a  multi-unit  ground-water 
monitoring  system  instead  of  separate 
ground-water  monitoring  systems  for 
each  unit  when  the  facility  has  several 
units,  provided  the  multi-unit  ground- 
water monitoring  system  meets  the 
requirement  of  §  257.22(a)  and  will  be  as 
protedive  of  human  health  and  the 
environment  as  individual  monitoring 
systems  for  each  unit,  based  on  the 
following  fadors: 

(1)  Number,  spacing,  and  orientation 

of  the  units; 

(2)  Hydrogeologic  setting; 

(3)  Site  history; 

(4)  Engineering  design  of  the  units. 

and 

(5)  Type  of  waste  accepted  at  the 

units. 

(c)  Monitoring  wells  must  be  cased  in 
a  manner  that  maintains  the  integrity  of 
the  monitoring  well  bore  hole.  This 
casing  must  be  screened  or  perforated 
and  packed  with  gravel  or  sand,  where 
necessary,  to  enable  collection  of 
groimd-water  samples.  The  annular 
space  (i.e..  the  space  between  the  bore 
hole  and  well  casing)  above  the 


sampling  depth  must  be  sealed  to 
prevent  contamination  of  samples  and 
the  ground  water. 

(1)  The  owner  or  operator  must  notify 
the  State  Diredor  that  the  design, 
installation,  development. -and 
decommission  of  any  monitoring  wells, 
piezometers  and  other  measurement, 
sampling,  and  analytical  devices 
documentation  has  been  placed  in  the 
operating  record;  and 

(2)  The  monitoring  wells, 
piezometers,  and  other  measurement, 
sampling,  and  analytical  devices  must 
be  operated  and  maintained  so  that  they 
perform  to  design  spedfications 
throughout  the  life  of  the  monitoring 
program. 

(d)  The  number,  sparing,  and  depths 
of  monitoring  systems  shall  be: 

(1)  Determined  based  upon  site- 
specific  technical  information  that  must 
include  thorough  charaderization  of: 

(i)  Aquifer  thickness,  ground-water 
flow  rate,  ground-water  flow  direction 
including  seasonal  and  temporal 
fluduations  in  groimd-water  flow;  and 

(ii)  Saturated  and  unsaturated 
geologic  units  and  fill  materials 
overlying  the  uppermost  aquifer, 
materials  comprising  the  uppermost 
aquifer,  and  materials  comprising  the 
confining  unit  defining  the  lower 
boundary  of  the  uppermost  aquifer; 
induding.  but  not  limited  to: 
Thicknesses,  stratigraphy,  lithology. 
hydraulic  conductivities,  porosities  and 
effective  porosities. 

(2)  Certified  by  a  qualified  ground- 
water scientist  or  approved  by  the 
Diredor  of  an  approved  State.  Within  14 
days  of  this  certification,  the  owner  or 
operator  must  notify  the  State  Diredor 
that  the  certification  has  been  placed  in 
the  operating  record. 

§  257.23    Qround-water  sampling  and 
analysis  requirements. 

(a)  The  ground-water  monitoring 
program  must  include  consistent 
sampling  and  analysis  procedures  that 
are  designed  to  ensure  monitoring 
results  that  provide  an  accurate 
representation  of  ground-water  quality 
at  the  background  and  downgradient 
wells  installed  in  compliance  with 
§  257.22(a).  The  owner  or  operator  must 
notify  the  State  Diredor  that  the 
sampling  and  analysis  program 
documentation  has  been  placed  in  the 
operating  record  and  the  program  must 
include  procedures  and  techniques  for: 

(1)  Sample  colledion; 

(2)  Sample  preservation  and 
shipment; 

(3)  Analytical  procedures; 

(4)  Chain  of  custody  control;  and 

(5)  Quality  assurance  and  quality 
control. 
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(b)  The  ground-water  monitoring 
program  must  include  sampling  and 
analytical  methods  that  are  appropriate 
for  ground-water  sampling  and  that 
accurately  measure  hazardous 
constituents  and  other  monitoring 
parameters  in  groiuid-water  samples. 
Ground-water  samples  shall  not  be 
field-filtered  prior  to  laboratory 
analysis. 

(c)  The  sampling  procedures  and 
frequency  must  be  protective  of  human 
health  and  the  enviroimient. 

(d)  Ground-water  elevations  must  be 
measured  in  each  well  immediately 
prior  to  purging,  each  time  ground  water 
is  sampled.  The  owner  or  operator  must 
determine  the  rate  and  diredion  of 
ground-water  flow  each  time  groimd 
water  is  sampled.  Ground-water 
elevations  in  wells  which  monitor  the 
same  waste  management  area  must  be 
measured  within  a  (>eriod  of  time  short 
enough  to  avoid  temporal  variations  in 
ground-water  flow  which  could 
preclude  accurate  determination  of 
ground-water  flow  rate  and  direction. 

(e)  The  owner  or  operator  must 
establish  background  ground-water 
quality  in  a  hydraulically  upgradient  or 
background  well(s)  for  each  of  the 
monitoring  parametera  or  constituents 
required  in  the  particular  ground-water 
monitoring  program  that  applies  to  the 
unit,  as  determined  under  §  257.24(a).  or 
§  257.25(a).  Background  groimd-water 
quality  may  be  established  at  wells  that 
are  not  located  hydraulically  upgradient 
from  the  unit  if  it  meets  the 
requirements  of  §  257.22(a)(1). 

CO  The  number  of  samples  colleded  to 
establish  ground-water  quality  data 
must  be  consistent  with  the  appropriate 
statistical  procedures  determined 
purauant  to  paragraph  (g)  of  this  sedion. 
The  sampling  procedures  shall  be  those 
spedfied  under  §  257.24(b)  for  detection 
monitoring,  §  257.25(b)  and  (d)  for 
assessment  monitoring,  and  §  257.26(b) 
for  corrective  adion. 

(g)  The  owner  or  operator  must 
spedfy  in  the  operating  record  one  of 
the  following  statistical  methods  to  be 
used  in  evaluating  ground-water 
monitoring  data  for  each  hazardous 
constituent.  The  statistical  test  chosen 
shall  be  conducted  separately  for  each 
hazardous  constituent  in  each  well. 

(1)  A  parametric  analysis  of  variance 
(ANOVA)  followed  by  multiple 
comparisons  procedures  to  identify 
statistically  significant  evidence  of 
contamination.  The  method  must 
include  estimation  and  testing  of  the 
contrasts  between  each  compliance 
well's  mean  and  the  backgroimd  mean 
levels  for  each  constituent. 

(2)  An  analysis  of  variance  (ANOVA) 
based  on  ranks  followed  by  multiple 


comparisons  procedures  to  identify 
statistically  significant  evidence  of 
contamination.  The  method  must 
include  estimation  and  testing  of  the 
contrasts  between  each  compliance 
well's  median  and  the  back^und 
median  levels  for  each  constituent. 

(3)  A  tolerance  or  prediction  interval 
procedure  in  which  an  interval  for  each 
constituent  is  established  from  the 
distribution  of  the  background  data,  and 
the  level  of  each  constituent  in  each 
compliance  well  is  compared  to  the 
upper  tolerance  or  predidion  limit. 

(4)  A  control  chart  approach  that  gives 
control  limits  for  each  constituent. 

(5)  Another  statistical  test  method  that 
meets  the  performance  standards  of 

§  257.23(h).  The  owner  or  operator  must 
place  a  justification  for  this  alternative 
in  the  operating  record  and  notify  the 
State  Diredor  of  the  use  of  this 
alternative  test.  The  justification  must 
demonstrate  that  the  alternative  method 
meets  the  performance  standards  of 
$  257.23(h). 

(h)  Any  statistical  method  chosen 
under  §  257.23(g)  shall  comply  with  the 
following  performance  standards,  as 
appropriate: 

u)  The  statistical  method  used  to 
evaluate  ground-water  monitoring  data 
shall  be  appropriate  for  the  distribution 
of  chemical  parameters  or  hazardous 
constituents.  If  the  distribution  of  the 
chemical  parameters  or  hazardous 
constituents  is  shown  by  tne  owner  or 
operator  to  be  inappropriate  for  a 
normal  theory  test,  then  the  data  should 
be  transformed  or  a  distribution-free 
theory  test  should  be  used.  If  the 
distributions  for  the  constituents  differ, 
more  than  one  statistical  method  may  be 
needed. 

(2)  If  an  individual  well  comparison 
procedure  is  used  to  compare  an 
individual  compliance  well  constituent 
concentration  with  background 
constituent  concentrations  or  a  ground- 
water protection  standard,  the  test  shall 
be  done  at  a  Type  I  error  level  no  less 
than  0.01  for  each  testing  period.  If  a 
multiple  comparisons  procedure  is 
used,  the  Type  I  experiment  wise  error 
rate  for  each  testing  period  shall  be  no 
less  than  0.05;  however.fthe  Type  I  error 
of  no  less  than  0.01  for  individual  well 
comparisons  must  be  maintained.  This 
performance  standard  does  not  apply  to 
tolerance  intervals,  predidion  intervals, 
or  control  charts. 

(3)  If  a  control  chart  approach  is  used 
to  evaluate  ground-water  monitoring 
data,  the  specific  type  of  control  chan 
and  its  associated  parameter  values 
shall  be  protedive  of  human  health  and 
the  environment.  The  parameters  shall 
be  determined  atter  considering  the 
number  of  samples  in  the  background 


data  base,  the  data  distribution,  and  the 
range  of  the  concentration  values  for 
each  constituent  of  concern. 

(4)  If  a  tolerance  interval  or  a 
predictional  interval  is  used  to  evaluate 
groimd-water  monitoring  data,  the 
levels  of  confidence  and,  for  tolerance 
intervals,  the  percentage  of  the 
population  that  the  interval  must 
contain,  shall  be  protective  of  human 
health  and  the  environment.  These 
parameters  shall  be  determined  after 
considering  the  number  of  samples  in 
the  background  data  base,  the  data 
distribution,  and  the  range  of  the 
concentration  values  for  each 
constituent  of  concern. 

(5)  The  statistical  method  shall 
account  for  data  below  the  limit  of 
detection  with  one  or  more  statistical 
procedures  that  are  protective  of  human 
health  and  the  environment.  Any 
practical  quantitation  limit  (pql)  that  is 
used  in  the  statistical  method  shall  be 
the  lowest  concentration  level  that  can 
be  reliably  achieved  within  spedfied 
limits  of  precision  and  accurac\'  during 
routine  laboratory  operating  conditions 
that  are  available  to  the  fadlity. 

(6)  If  necessary,  the  statistical  method 
shall  include  procedures  to  control  or 
corred  for  seasonal  and  spatial 
variability  as  well  as  temporal 
correlation  in  the  data. 

(i)  The  owner  or  operator  must 
determine  whether  or  not  there  is  a^ 
statistically  significant  increase  over 
background  values  for  each  parameter  or 
constituent  required  in  the  particular 
ground-water  monitoring  program  that 
applies  to  the  unit,  as  determined  under 
§§  257.24(a)  or  257.25(a). 

(A)  In  determining  whether  a 
statistically  significant  increase  has 
occurred,  the  owner  or  operator  must 
compare  the  ground-water  quality  of 
each  parameter  or  constituent  at  each 
monitoring  well  designated  pursuant  to 
§  257.22(a)(2)  to  the  background  value  of 
that  constituent,  according  to  the 
statistical  procedures  and  performance 
standards  sp>edfied  under  paragraphs  (g) 
and  (h)  of  this  sedion. 

(B)  Within  a  reasonable  period  of  time 
after  completing  sampling  and  analysis, 
the  owner  or  operator  must  determine 
whether  there  has  been  a  statistically 
significant  increase  over  background  at 
each  monitoring  wrell. 

S  257.24    Detection  monitoring  program. 

(a)  Detection  monitoring  is  required  at 
facilities  identified  in  §  257.5(a)  at  all 
ground-water  monitoring  wells  defined 
under  §§  257.22(a)(1)  and  (a)(2).  At  a 
minimum,  a  detection  monitoring 
program  must  include  the  monitori.ng 
for  the  constituents  listed  in  appendix  I 
of  part  258  of  this  chapter. 
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(1)  The  Director  of  an  approved  State 
may  delete  any  of  the  appendix  I 
(Appendix  I  of  part  258  of  this  chapter) 
monitoring  parameters  for  a  unit  if  it 
can  be  shown  that  the  removed 
constituents  are  not  reasonably  expected 
to  be  contained  in  or  derived  from  the 
waste  contained  in  the  unit. 

(2)  The  Director  of  an  approved  State 
may  establish  an  alternative  list  of 
inorganic  indicator  parameters  for  a 
unit,  in  lieu  of  some  or  all  of  the  heavy 
metals  (constituents  1-15  in  appendix  I 
to  part  258  of  this  chapter),  if  the 
alternative  parameters  provide  a  reliable 
indication  of  inorganic  releases  from  the 
unit  to  the  ground  water.  In  determining 
alternative  parameters,  the  Director 
shall  consider  the  following  factors: 

(i)  The  types,  quantities,  and 
concentrations  of  constituents  in  waste 
managed  at  the  unit; 

(ii)  The  mobility,  stability,  and 
persistence  of  waste  constituents  or 
their  reaction  products  in  the 
imsatiirated  zone  beneath  the  unit; 

(iii)  The  detectability  of  indicator 
parameters,  waste  constituents,  and 
reaction  products  in  the  groxmd  water 
and 

(iv)  The  concentration  or  values  and 
coefBcients  of  variation  of  monitoring 
parameters  or  constituents  in  the 
groundwater  background. 

(b)  The  monitoring  frequency  for  all 
constituents  listed  in  appendix  I  to  part 
258  of  this  chapter,  or  in  the  alternative 
list  approved  in  accordance  with 
paragraph  (a)(2)  of  this  section,  shall  be 
at  least  semiannual  during  the  active  life 
of  the  facility  plus  30  years.  A  minimum 
of  four  independent  samples  from  each 
well  (background  and  downgradient) 
must  be  collected  and  analyzed  for  the 
appendix  I  (appendix  I  of  part  258  of 
this  chapter)  constituents,  or  the 
alternative  list  approved  in  accordance 
with  paragraph  (a)(2)  of  this  section, 
during  the  first  semiaimual  sampling 
event.  At  least  one  sample  from  each 
well  (background  and  downgradient) 
must  be  collected  and  analyzed  during 
subsequent  semiannual  sampling 
events.  The  Director  of  an  approved 
State  may  specify  an  appropriate 
alternative  frequency  for  repeated 
sampling  and  analysis  for  apf>endix  I 
(appendix  I  of  part  258  of  this  chapter) 
constituents,  or  the  alternative  list 
approved  in  accordance  with  paragraph 
(a)(2)  of  this  section,  during  the  active 
life  plus  30  years.  The  alternative 
frequency  during  the  acUve  Ufe  shall  be 
no  less  than  annual.  The  alternative 
frequency  shall  be  based  on 
consideration  of  the  following  factors: 

(1)  Lithology  of  the  aquifer  and 
unsaturated  zone; 


(2)  Hydraulic  conductivity  of  the 
aquifer  and  unsaturated  zone; 

(3)  Ground-water  flow  rates; 

(4)  Minimum  distance  between 
upgradient  edge  of  the  unit  and 
downgradient  monitoring  well  screen 
(minimum  distance  of  travel);  and 

(5)  Resource  value  of  the  aquifer, 
(c)  If  the  owner  or  operator 

determines,  pursuant  to  §  257.23(g)  of 
this  part,  that  there  is  a  statistically 
significant  increase  over  background  for 
one  or  more  of  the  constituents  listed  in 
appendix  I  to  part  258  of  this  chapter, 
or  in  the  alternative  Ust  approved  in 
accordance  with  paragraph  (a)(2)  of  this 
section,  at  any  monitoring  well  at  the 
boundary  specified  under  §  257.22(a)(2). 
the  owner  or  operator. 

(1)  Must,  within  14  days  of  this 
finding,  place  a  notice  in  the  operating 
record  indicating  which  constituents 
have  shown  statistically  significant 
changes  from  background  levels,  and 
notify  the  State/Tribal  Director  that  this 
notice  was  placed  in  the  operating 
record;  and 

(2)  Must  establish  an  assessment 
monitoring  program  meeting  the 
requirements  of  §  257.25  writhin  90  days 
except  as  provided  for  in  paragraph 
(c)(3)  of  this  section. 

(3)  The  owner/operator  may 
demonstrate  that  a  source  other  than  the 
unit  caused  the  contamination  or  that 
the  statistically  significant  increase 
resulted  from  error  in  sampling, 
analysis,  statistical  evaluation,  or 
natural  variation  in  ground-water 
quality.  A  report  docxunenting  this 
demonstration  must  be  certified  by  a 
qualified  ground-water  scientist  or 
approved  by  the  Director  of  an  approved 
State  and  be  placed  in  the  operating 
record.  If  a  successful  demonstration  is 
made  and  docimiented,  the  owner  or 
operator  may  continue  detection 
monitoring  as  specified  in  this  section. 
If,  after  90  days,  a  successful 
demonstration  is  not  made,  the  owner  or 
operator  must  initiate  an  assessment 
monitoring  program  as  required  in 

§  257.25. 

§257.25    AMMsment  monitortng  program. 

(a)  Assessment  monitoring  is  required 
whenever  a  statistically  significant 
increase  over  background  has  been 
detected  for  one  or  more  of  the 
constituents  listed  in  appendix  I  of  part 
258  of  this  chapter  or  in  the  alternative 
list  approved  in  accordance  with 

§  257.24(a)(2). 

(b)  Within  90  days  of  triggering  an 
assessment  monitoring  program,  and 
annually  thereafter,  the  owner  or 
operatOT  must  sample  and  analyze  the 
ground  water  for  all  constituents 
identified  in  appendix  II  of  part  258  of 


this  chapter.  A  minimum  of  one  sample 
from  each  downgradient  well  must  be 
collected  and  analyzed  during  each 
sampling  event.  For  any  constituent 
detected  in  the  downgradient  wells  as 
the  resuh  of  the  complete  appendix  n 
(appendix  II  of  part  258  of  this  chapter) 
analysis,  a  minimum  of  four 
independent  samples  from  each  well 
(background  and  downgradient)  must  be 
collected  and  analyzed  to  establish 
background  for  the  new  constituents. 
The  Director  of  an  approved  State  may 
specify  an  appropriate  subset  of  wells  to 
be  sampled  and  analyzed  for  appendix 
n  (appendix  n  of  part  258  of  this 
chapter)  constituents  during  assessment 
monitoring.  The  Director  of  an  approved 
State  may  delete  any  of  the  appendix  Q 
(appendix  II  of  part  258  of  this  chapter) 
monitoring  parameters  for  a  unit  if  it 
can  be  shown  that  the  removed 
constituents  are  not  reasonably  expected 
to  be  in  or  derived  from  the  waste 
contained  in  the  unit. 

(c)  The  Director  of  an  approved  State 
may  specify  an  appropriate  alternate 
frequency  for  repeated  sampling  and 
analysis  for  the  full  set  of  appendix  II 
(appendix  II  of  part  258)  constituents 
required  by  §  257.25(b),  during  the 
active  life  plus  30  years  considering  the 
following  factors: 

(1)  Lithology  of  the  aquifer  and 
unsatiirated  zone; 

(2)  Hydraulic  conductivity  of  the 
aquifer  and  unsaturated  zone; 

(3)  Ground-water  flow  rates; 

(4)  Minimum  distance  between 
upgradient  edge  of  the  unit  and 
downgradient  monitoring  well  screen 
(minimum  distance  of  travel); 

(5)  Resource  value  of  the  aquifer;  and 

(6)  Nature  (fate  and  transport)  of  any 
constituents  detected  in  response  to  this 
section. 

(d)  After  obtaining  the  results  from 
the  initial  or  subsequent  sampling 
events  required  in  paragraph  (b)  of  this 
section,  the  owner  or  operator  must: 

(1)  Within  14  days,  place  a  noUce  in 
the  operating  record  identifying  the 
appendix  D  (appendix  D  of  part  258  of 
this  chapter)  constituents  that  have  been 
detected  and  notify  the  State  Director 
that  this  notice  has  been  placed  in  the 
operating  record; 

(2)  Witiiin  90  days,  and  on  at  least  a 
semiannual  basis  thereafter,  resample 
all  wells  specified  by  §  257.22(a), 
conduct  analyses  for  all  constituents  in 
appendix  I  (appendix  I  of  part  258  of 
this  chapter)  to  this  part  or  in  the 
alternative  list  approved  in  accordance 
with  §  257.24(a)(2).  and  for  those 
constituents  in  appendix  D  to  part  258 
that  are  detected  in  response  to 
paragraph  (b)  of  this  section,  and  record 
their  concentrations  in  the  facility 
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operating  record.  At  least  one  sample 
from  each  well  (background  and 
downgradient)  must  be  collected  and 
analyzed  during  these  sampling  events. 
The  Director  of  an  approved  State  may 
specify  an  alternative  monitoring 
frequency  during  the  active  life  plus  30 
years  for  the  constituents  referred  to  in 
this  paragraph.  The  alternative 
frequency  for  appendix  I  (appendix  I  of 
part  258  of  this  chapter)  constituents,  or 
the  alternative  list  approved  in 
accordance  with  §  257.24(a)(2).  during 
the  active  life  shall  be  no  less  than 
annual.  The  alternative  frequency  shall 
be  based  on  consideration  of  the  factors 
specified  in  paragraph  (c)  of  this 
section; 

(3)  Establish  background 
concentrations  for  any  constituents 
detected  pursuant  to  paragraphs  (b)  or 
(d)(2)  of  this  section;  and 

(4)  Establish  ground-water  protection 
standards  for  all  constituents  detected 
pursuant  to  paragraph  (b)  or  (d)  of  this 
section.  The  ground-water  protection 
standards  shall  be  established  in 
accordance  with  paragraphs  (b)  or  (i)  of 
this  section. 

(e)  If  the  concentrations  of  all 
appendix  II  (appendix  II  of  part  258  of 
this  chapter)  constituents  are  shown  to 
be  at  or  below  background  values,  using 
the  statistical  procedures  in  §  257.23(g). 
for  two  consecutive  sampling  events, 
the  owner  or  operator  must  notify  the 
State  Director  of  this  finding  and  may 
return  to  detection  monitoring. 

(f)  If  the  concentrations  of  any 
appendix  D  (appendix  n  of  part  258  of 
this  chapter)  constituents  are  above 
background  values,  but  all 
concentrations  are  below  the  ground- 
water protection  standard  established 
under  paragraphs  (h)  or  (i)  of  this 
section,  using  the  statistical  procedures 
in  §  257.23(g),  the  owner  or  operator 
must  continue  assessment  monitoring  in 
accordance  with  this  section. 

(g)  If  one  or  more  appendix  n 
(appendix  II  of  part  258  of  this  chapter) 
constituents  are  detected  at  statistically 
significant  levels  above  the  ground- 
water protection  standard  established 
under  paragraphs  (h)  or  (i)  of  this 
section  in  any  sampling  event,  the 
owner  or  operator  must,  within  14  days 
of  this  finding,  place  a  notice  in  the 
operating  record  identifying  the 
appendix  II  (appendix  II  of  part  258  of 
this  chapter)  constituents  that  have 
exceeded  the  groimd-water  protection 
standard  and  notify  the  State  Director 
and  all  appropriate  local  government 
officials  that  the  notice  has  been  placed 
in  the  operating  record.  The  ovmer  or 
operator  also: 

(1)  (i)  Must  characterize  the  nature 
and  extent  of  the  release  by  installing 


additional  monitoring  wells  as 
necessary; 

(ii)  Must  install  at  least  one  additional 
monitoring  well  at  the  facility  boundary 
in  the  direction  of  contaminant 
migration  and  sample  this  well  in 
accordance  with  §  257.25(d)(2); 

(iii)  Must  notify  all  persons  who  own 
the  land  or  reside  on  the  land  that 
directly  overlies  any  part  of  the  plume 
of  contamination  if  contaminants  have 
migrated  off-site  if  indicated  by 
sampling  of  wells  in  accordance  with 
§257.25(gl(l);and 

(iv)  Must  initiate  an  assessment  of 
corrective  measures  as  required  by 
§  257.26  within  90  days;  or 

(2)  May  demonstrate  that  a  source 
other  tlum  a  MSWLF  unit  caused  the 
contamination,  or  that  the  statistically 
significant  increase  resulted  from  error 
in  sampling,  analysis,  statistical 
evaluation,  or  natural  variation  in 
ground- water  quality.  A  report 
docimienting  this  demonstration  must 
be  certified  by  a  qualified  ground- water 
scientist  or  approved  by  the  Director  of 
an  approved  State  and  placed  in  the 
operating  record.  If  a  successful 
demonstration  is  made  the  owner  or 
operator  must  continue  monitoring  in 
accordance  with  the  assessment 
monitoring  program  pursuant  to 
§  257.25.  and  may  return  to  detection 
monitoring  if  the  appendix  II  (appendix 
II  of  part  258  of  this  chapter) 
constituents  are  at  or  below  background 
as  specified  in  §  257.25(e).  Until  a 
successful  demonstration  is  made,  the 
owTier  or  operator  must  comply  with 
§  257.25(g)  including  initiating  an 
assessment  of  corrective  measures. 

(h)  The  owner  or  operator  must 
establish  a  ground-water  protection 
standard  for  each  appendix  II  (appendix 
n  of  part  258  of  this  chapter)  constituent 
detected  in  the  ground-water.  The 
ground-water  protection  standard  shall 
be: 

(1)  For  constituents  for  which  a 
maximum  contaminant  level  (MCL)  has 
been  promulgated  imder  section  1412  of 
the  Safe  Drinking  Water  Act  (codified) 
under  40  CFR  part  141,  the  MCL  for  that 
constituent; 

(2)  For  constituents  for  which  MCLs 
have  not  been  promulgated,  the 
background  concentration  for  the 
constituent  established  from  wells  in 
accordance  with  §  257.22(a)(1);  or 

(3)  For  constituents  for  which  the 
background  level  is  higher  than  the 
MCL  identified  under  paragraph  (h)(1) 
of  this  section  or  health  based  levels 
identified  under  §  257.25(i)(l),  the 
background  concentration. 

(i)  The  Director  of  an  approved  State 
may  establish  an  alternative  ground- 
water protection  standard  for 


constituents  for  which  MCLs  have  not 
been  established.  These  ground-water 
protecticm  standards  shall  be 
appropriate  health  based  levels  that 
satisfy  the  following  criteria; 

(1)  The  level  is  derived  in  a  manner 
consistent  with  Agency  guidelines  for 
assessing  the  health  risks  of 
environmental  pollutants  (51  FR  33992. 
34006.  34014.  34028,  September  24, 
1986); 

(2)  The  level  is  based  on  scientifically 
valid  studies  conducted  in  accordance 
with  the  Toxic  Substances  Control  Act 
Good  Laboratory  Practice  Standards  (40 
CFR  part  792)  or  equivalent; 

(3)  For  carcinogens,  the  level 
represents  a  concentration  associated 
with  an  excess  lifetime  cancer  risk  level 
(due  to  continuous  lifetime  exposure) 
with  thel  X  10"*  to  1  x  10'*  range;  and 

(4)  For  systemic  toxicants,  the  level 
represents  a  concentration  to  which  the 
human  population  (including  sensitive 
subgroups]  could  be  exposed  to  on  a 
daily  basis  that  is  likely  to  be  without 
appreciable  risk  of  deleterious  effects 
during  a  lifetime.  For  purposes  of  this 
subpart,  systemic  toxicants  include 
toxic  chemicals  that  cause  effects  other 
than  cancer  or  mutation. 

(j)  In  establishing  ground-water 
protection  standards  under  paragraph  (i) 
of  this  section,  the  Director  of  an 
approved  State  may  consider  the 
following: 

(1)  Multiple  contaminants  in  the 
ground  water; 

(2)  Exposure  threats  to  sensitive 
environmental  receptors;  and 

(3)  Other  site-specific  exposure  or 
potential  exposure  to  ground  water. 

§  257.26    Assessment  of  corrective 
measures. 

(a)  Within  90  days  of  finding  that  any 
of  the  constituents  listed  in  appendix  n 
(Appendix  II  of  part  258  of  this  chapter) 
have  been  detected  at  a  statistically 
significant  level  exceeding  the  ground- 
water protection  standards  defined 
under  §  257.25  (h)  or  (i),  the  owner  or 
operator  must  initiate  an  assessment  of 
corrective  measures.  Such  an 
assessment  must  be  completed  within  a 
reasonable  period  of  time. 

(b)  The  owner  or  operator  must 
continue  to  monitor  in  accordance  with 
the  assessment  monitoring  program  as 
Sf>ecified  in  §257.25. 

(c)  The  assessment  shall  include  an 
analysis  of  the  effectiveness  of  potential 
corrective  measures  in  meeting  all  of  the 
requirements  and  objectives  of  the 
remedy  as  described  under  §  257.27. 
addressing  at  least  the  following: 

(1)  The  performance,  reliability,  ease 
of  implementation,  and  potmtial 
impacts  of  appropriate  potential 
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remedies,  including  safety  impacts, 
cross-media  impacts,  and  control  of 
exposure  to  any  residual  contamination: 

12)  The  time  required  to  begin  and 
complete  the  remedy; 

OfThe  costs  of  remedy 
implementation;  and 

(4)  The  institutional  requirements 
such  as  State  or  local  permit 
requirements  or  other  environmental  or 
public  health  requirements  that  may 
substantially  affiect  implementation  of 
the  remedy(s). 

(d)  The  owner  or  operator  must 
discuss  the  results  of  the  corrective 
measures  assessment,  prior  to  the 
selection  of  remedy,  in  a  public  meeting 
with  interested  and  afiiacted  parties. 

f  257.27    Oalactton  of  remady. 

(a)  Based  on  the  results  of  the 
corrective  measures  assessment 
conducted  under  §  257.26,  the  owner  or 
operator  must  select  a  remedy  that,  at  a 
minimum,  meets  the  standards  listed  in 
paragraph  (b)  of  this  section.  The  owner 
or  operator  must  notify  the  State 
Director,  within  14  days  of  selecting  a 
remedy,  that  a  report  describing  the 
selected  remedy  has  been  placed  in  thd 
operating  record  and  how  it  meets  the 
standards  in  paragraph  (b)  of  this 
section. 

(b)  Remedies  must: 

(1)  Be  protective  of  human  health  and 
the  environment: 

(2)  Attain  the  ground-water  protection 
standard  as  specified  pursuant  to 

§§  257.25(h)  or  (i); 

(3)  Control  the  sourceCs)  of  releases  so 
as  to  reduce  or  eliminate,  to  the 
maximum  extent  practicable,  further 
releases  of  appendix  II  (appendix  U  of 
part  258  of  this  chapter)  constituents 
into  the  envirorunent  that  may  pose  a 
threat  to  human  health  or  the 
envirorunent;  and 

(4)  Comply  with  standards  for 
management  of  wastes  as  specified  in 
§257. 28(d). 

(c)  In  selecting  a  remedy  that  meets 
the  standards  of  §  257.27(b),  the  owner 
or  operator  shall  consider  the  following 
evaluation  factors: 

(1)  The  long-  and  short-term 
effectiveness  and  protectiveness  of  the 
potential  remedy(s),  along  with  the 
degree  of  certainty  that  the  remedy  will 
prove  successful  based  on  consideration 
of  the  following: 

(i)  Magnitude  of  reduction  of  existing 
risks; 

(ii)  Magnitude  of  residual  risks  in 
terms  of  likelihood  of  further  releases 
due  to  waste  remaining  following 
imjplementation  of  a  remedy: 

(lii)  The  type  and  degree  of  long-term 
management  required,  including 
monitoring,  operation,  and 
maintenance; 


(iv)  Short-term  risks  that  might  be 
posed  to  the  community,  workers,  or  the 
environment  during  implementatim  of 
such  a  remedy,  including  potential 
threats  to  human  health  and  the 
6nvironment  associated  with 
excavation,  transportation,  and 
redisposal  or  containment; 

(v)  Time  until  full  protection  is 
achieved; 

(vi)  Potential  for  exposure  of  humans 
and  enviroiunental  receptors  to 
remaining  wastes,  considering  the 
potential  threat  to  hiunan  health  and  the 
environment  associated  with 
excavation,  transportation,  redisposal, 
or  containment; 

(vii)  Long-term  reliability  of  the 
engineering  and  institutional  controls; 
and 

(viii)  Potential  need  for  replacement 
of  the  remedy. 

(2)  The  effectiveness  of  the  remedy  in 
controlling  the  source  to  reduce  further 
releases  based  on  consideration  of  the 
following  factors: 

(i)  The  extent  to  which  containment 
practices  will  reduce  further  releases; 

(ii)  The  extent  to  which  treatment 
technologies  may  be  used. 

(3)  TTie  ease  or  difficulty  of 
implementing  a  potential  remedy(8) 
based  on  consideration  of  the  following 
types  of  factors: 

(i)  Degree  of  difficulty  associated  with 
constructing  the  technology; 

(ii>Expected  operational  reliability  of 
the  technologies: 

(lii)  Need  to  coordinate  with  and 
obtain  necessary  approvals  and  permits 
from  other  agencies; 

(iv)  Availability  of  necessary 
equipment  and  specialists;  and 

(v)  Available  capacity  and  location  of 
needed  treatment,  storage,  and  disposal 
services. 

(4)  Practicable  capability  of  the  owner 
or  operator,  including  a  consideration  of 
the  technical  and  economic  capability. 

(5)  The  degree  to  which  community 
concerns  are  addressed  by  a  potential 
remedy(s). 

(d)  The  owner  or  operator  shall 
specify  as  part  of  the  selected  remedy  a 
schedule(s)  for  initiating  and 
completing  remedial  activities.  Such  a 
schedule  must  require  the  initiation  of 
remedial  activities  within  a  reasonable 
period  of  time  taking  into  consideration 
the  factors  set  forth  in  paragraphs  (d)(1) 
through  (d)(8)  of  this  section.  The  owner 
or  operator  must  consider  the  following 
factora  in  determining  the  schedule  of 
remedial  activities: 

(1)  Extent  and  natiue  of 
contamination; 

(2)  Practical  capabilities  of  remedial 
technologies  in  achieving  compliance 
with  ground-water  protection  standards 


established  under  §§  257.25(g)  or  (h) 
and  other  objectives  of  the  remedy; 

(3)  Availability  of  treatment  or 
disposal  capacity  for  wastes  managed 
during  implementation  of  the  remedy; 

(4)  Desirability  of  utilizing 
technologies  that  are  not  currently 
available,  but  which  may  offer 
significant  advantages  over  already 
available  technologies  in  terms  of 
effectiveness,  reliability,  safety,  or 
ability  to  achieve  remedial  objectives; 

(5)  Potential  risks  to  human  health 
and  the  envirorunent  from  exposure  to 
contamination  prior  to  completion  of 
the  remedy; 

(6)  Resource  value  of  the  aquifer 
including: 

(i)  Current  and  future  uses; 

(ii)  Proximity  and  withdrawal  rate  of 
users; 

(iii)  Ground-water  quantity  and 
quality; 

(iv)  The  potential  damage  to  wildlife, 
crops,  vegetation,  and  physical 
structures  caused  by  exposure  to  waste 
constituent; 

(v)  The  hydrogeologic  characteristic  of 
the  facility  and  siurounding  land; 

(vi)  Ground- water  removal  and 
treatment  costs;  and 

(vii)  The  cost  and  availability  of 
alternative  water  supplies. 

(7)  Practicable  capability  of  the  owner 
or  operator. 

(8)  Other  relevant  factors. 

(e)  The  Director  of  an  approved  State 
may  determine  that  remediation  of  a 
release  of  an  appendix  II  (appendix  D  of 
part  258  of  this  chapter)  constituent 
bom  the  unit  is  not  necessary  if  the 
owner  or  operator  demonstrates  to  the 
Director  of  the  approved  state  that: 

(1)  The  ground-water  is  additionally 
contaminated  by  substances  that  have 
originated  from  a  source  other  than  the 
unit  and  those  substances  are  present  in 
concentrations  such  that  cleanup  of  the 
release  from  the  unit  would  provide  no 
significant  reduction  in  risk  to  actual  or 
potential  receptors;  or 

(2)  The  constituent(s)  is  present  in 
groimd  water  that: 

(i)  Is  not  currently  or  reasonably 
expected  to  be  a  source  of  drinking 
water;  and 

(ii)  Is  not  hydraulically  connected 
with  waters  to  which  the  hazardous 
constituents  are  migrating  or  are  likely 
to  migrate  in  a  concentration(s)  that 
would  exceed  the  ground-water 
protection  standards  established  under 
§  257.25(h)  or  (i);  or 

(3)  Remediation  of  the  release(s)  is 
technically  impracticable;  or 

(4)  Remediation  results  in 
unacceptable  cross-media  impacts. 

(0  A  determination  by  the  Director  of 
an  approved  State  pursuant  to 


paragraph  (e)  of  this  section  shall  not 
affect  the  authority  of  the  State  to 
require  the  owner  or  operator  to 
undertake  source  control  measures  or 
other  measures  that  may  be  necessary  to 
eliminate  or  minimize  further  releases 
to  the  ground-water,  to  prevent 
exposure  to  the  ground-water,  or  to 
remediate  the  ground-water  to 
concentrations  that  are  technically 
practicable  and  significantly  reduce 
threats  to  human  health  or  the 
environment. 

S  257.28    Implemantation  of  the  correcttva 
action  program. 

(a)  Based  on  the  schedule  established 
under  §  257.27(d)  for  initiation  and 
completion  of  remedial  activities  the 
owner/operator  must: 

(1)  Establish  and  implement  a 
corrective  action  ground-water 
monitoring  program  that: 

(i)  At  a  minimum,  meets  the 
requirements  of  an  assessment 
monitoring  program  under  §  257.25; 

(ii)  Indicates  the  effectiveness  of  the 
corrective  action  remedy;  and 

(iii)  Demonstrates  compliance  with 
ground-water  protection  standard 
pursuant  to  paragraph  (e)  of  this  section. 

(2)  Implement  the  corrective  action 
remedy  selected  under  §  257.27;  and 

(3)  Take  any  interim  measures 
necessary  to  ensure  the  protection  of 
human  health  and  the  environment. 
Interim  measures  should,  to  the  greatest 
extent  practicable,  be  consistent  with 
the  objectives  of  and  contribute  to  the 
performance  of  any  remedy  that  may  be 
required  pursuant  to  §  257.27.  The 
following  factors  must  be  considered  by 
an  owner  or  operator  in  determining 
whether  interim  measures  are  necessary: 

(i)  Time  required  to  develop  and 
implement  a  final  remedy; 

(ii)  Actual  or  potential  exposure  of 
nearby  populations  or  environmental 
receptors  to  hazardous  constituents; 

(iii)  Actual  or  potential  contamination 
of  drinking  water  supplies  or  sensitive 
ecosystems; 

(iv)  Fiulher  degradation  of  the 
ground-water  that  may  occur  if  remedial 
action  is  not  initiated  expeditiously; 

(v)  Weather  conditions  that  may  cause 
hazardous  constituents  to  migrate  or  be 
released; 

(vi)  Risks  of  fire  or  explosion,  or 
potential  for  exposure  to  hazardous 
constituents  as  a  result  of  an  accident  or 
{ailure  of  a  container  or  handling 
system;  and 

(vii)  CXher  situations  that  may  pose 
threats  to  human  health  and  the 
envirorunent. 

(b)  An  owner  or  operator  may 
determine,  based  on  information 
developed  after  implementation  of  the 


remedy  has  begxm  or  other  information, 
that  compliance  with  requirements  of 
§  257.27(b)  are  not  being  achieved 
through  the  remedy  selected.  In  such 
cases,  the  owner  or  operator  must 
implement  other  methods  or  techniques 
that  could  practicably  achieve 
compliance  with  the  requirements, 
unless  the  owner  or  operator  makes  the 
determination  under  §  257.28(c). 

(c)  If  the  owner  or  operator 
determines  that  compliance  with 
requirements  under  §  257.27(b)  cannot 
be  practically  achieved  with  any 
currently  available  methods,  the  owner 
or  operator  must: 

(1)  Obtain  certification  of  a  qualified 
ground-water  scientist  or  approval  by 
the  Director  of  an  approved  State  that 
compliance  with  requirements  under 
§  257.27(b)  cannot  be  practically 
achieved  with  any  ciurently  available 
methods; 

(2)  Implement  alternate  measures  to 
control  exposure  of  humans  or  the 
envirorunent  to  residual  contamination, 
as  necessary  to  protect  human  health 
and  the  environment;  and 

(3)  Iinplement  alternate  measures  for 
control  of  the  sources  of  contamination, 
or  for  removal  or  decontamination  of 
equipment,  units,  devices,  or  structures 
that  are: 

(i)  Technically  practicable:  and 
(ii)  Consistent  with  the  overall 
objective  of  the  remedy. 

(4)  Notify  the  State  Director  within  14 
days  that  a  report  justifying  the 
alternative  measures  prior  to 
implementing  the  alternative  measures 
has  been  placed  in  the  operating  record. 

(d)  All  solid  wastes  that  are  managed 
pursuant  to  a  remedy  required  under 

§  257.27,  or  an  interim  measure  required 
under  §  257.28(a)(3),  shall  be  managed 
in  a  maimen 

(1)  That  is  protective  of  human  health 
and  the  envirorunent;  and 

(2)  That  complies  with  applicable 
RCRA  requirements. 

(e)  Remedies  selected  pursuant  to 

§  257.27  shall  be  considered  complete 
when: 

(1)  The  ov«ier  or  operator  complies 
with  the  ground-water  protection 
standards  established  under 

§§  257.25(h)  or  (i)  at  all  points  within 
the  plume  of  contamination  that  lie 
beyond  the  ground-water  monitoring 
well  system  established  under 
§2S7.22(a). 

(2)  Compliance  with  the  groimd-water 
protection  standards  established  under 
§§  257.25  (h)  or  (i)  has  been  achieved  by 
demonstrating  that  concentrations  of 
appendix  n  (appendix  n  of  part  258  of 
this  chapter)  constituents  have  not 
exceeded  the  ground-water  protection 
standard(s)  for  a  period  of  three 


consecutive  years  using  the  statistical 
procediues  and  performance  standards 
in  §  257.23  (g)  and  (h).  The  Director  of 
an  approved  State  may  sf)ecify  an 
alternative  length  of  time  during  which 
the  owner  or  operator  must  demonstrate 
that  concentrations  of  ap{>endix  n 
(appendix  II  of  part  258  of  this  chapter) 
constituents  have  not  exceeded  the 
ground-water  protection  standard(s) 
taking  into  consideration: 

(i)  Extent  and  concentration  of  the 
release(s); 

(ii)  Behavior  characteristics  of  the 
hazardous  constituents  in  the  groimd- 
water, 

(iii)  AcciuBcy  of  monitoring  or 
modeling  techniques,  including  any 
seasonal,  meteorological,  or  other 
enviroiunental  variabilities  that  may 
affect  the  accuracy;  and 

(iv)  Characteristics  of  the  ground- 
water. 

(3)  All  actions  required  to  complete 
the  remedy  have  been  satisfied. 

(f)  Upon  completion  of  the  remedy, 
the  owner  or  operator  must  notify  the 
State  Director  within  14  days  that  a 
certification  that  the  remedy  has  been 
completed  in  compliance  with  the 
requirements  of  §  257.28(e)  has  been 
placed  in  the  operating  record.  The 
certification  must  be  signed  by  the 
owner  or  operator  and  by  a  qualified 
ground-water  scientist  or  approved  by 
the  Director  of  an  approved  State. 

Recordkeeping  Requirements 

§257.30    flacorjtoaplng  raqulrementa. 

(a)  The  owner/operator  of  a  non- 
municipal  solid  waste  disposal  facility 
must  record  and  retain  near  the  facility 
in  an  operating  record  or  in  an 
alternative  location  approved  by  the 
Director  of  an  approved  State  the 
following  information  as  it  becomes 
available: 

(1)  Any  location  restriction 
demonstration  required  under  §§  257.7 
through  257.12;  and 

(2)  Any  demonstration,  certification, 
finding,  monitoring,  testing,  or 
analytical  data  required  in  §S  257.21 
through  257.28. 

(b)  The  owner/operator  must  notify 
the  State/Tribal  Director  when  the 
documents  frt»n  paragraph  (a)  of  this 
section  have  been  placed  or  added  to 
the  operating  record,  and  all 
information  contained  in  the  operating 
record  must  be  furnished  upon  request 
to  the  State  Director  or  be  made 
available  at  all  reasonable  times  for 
inspection  by  the  State  Director. 

(c)  The  Director  of  an  approved  State 
can  set  alternative  schedules  for 
recordkeeping  and  notification 
requirements  as  specified  in  paragraphs 
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(a)  and  (b)  of  this  section,  except  for  the 
notification  requirements  in  §§  257.7(b) 
and  257.25(g){l)(iii). 

PART  261— {DEHTinCATION  AND 
LISTING  OF  HAZARDOUS  WASTES 

5.  The  authority  citation  for  part  261 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6905,  6912(a).  6921, 

6922.  and  6938. 

Subpart  A — General 

6.  Section  261.5  is  amended  by 
revising  paragraphs  (f)(3)  and  (g)(3)  to 
read  as  follows: 

$  261 .5    Sp<tciat  requirements  for 
hazardous  waste  gene'^ted  by  conditionally 
exempt  small  quanuty  gei.arators. 
•        *        •        •        • 

(f)  *  '  * 

(3)  A  conditionally  exempt  small 
quantity  generator  may  either  treat  or 
dispose  of  his  acute  hazardous  waste  in 
an  on-site  facility  or  ensure  delivery  to 
an  off-site  treatment,  storage,  or  disposal 
facility,  either  of  which,  if  located  in  the 
U.S..  is: 

(i)  Permitted  under  part  270  of  this 
chapter; 

(ii)  In  interim  status  under  parts  270 
and  265  of  this  chapter; 

(iii)  Authorized  to  manage  hazardous 
waste  by  a  State  with  a  hazardous  waste 
management  program  approved  under 
part  271  of  this  chapter; 


(iv)  Permitted,  licensed,  or  registered 
by  a  State  to  manage  municipal  solid 
waste  and,  if  managed  in  a  municipal 
solid  waste  landflll  is  subject  to  part  258 
of  this  chapter; 

(v)  Permitted,  licensed,  or  registered 
by  a  State  to  manage  non-municipal 
solid  waste  and,  if  managed  in  a  non- 
mimicipal  solid  waste  disposal  facility 
is  subject  to  the  requirements  in 
§§  257.5  through  257.30  of  this  chaper; 

or 
(vi)  A  facility  which: 

(A)  Beneficially  uses  or  reuses,  or 
legitimately  recycles  or  reclaims  its 
waste;  or 

(B)  Treats  its  waste  prior  to  beneficial 

use  or  reuse,  or  legitimate  recycling  or 

reclamation. 

(g)  *  *   • 

(3)  A  conditionally  exempt  small 

quantity  generator  may  either  treat  or 

dispose  of  this  hazardous  waste  in  an 

on-site  facility  or  ensure  delivery  to  an 

off-site  treatment,  storage  or  disposal 

facility,  either  of  which,  if  located  in  the 

U.S..  is: 

(i)  Permitted  under  part  270  of  this 
chapter; 

(ii)  In  interim  status  under  parts  270 
and  265  of  this  chapter. 

(iii)  Authorized  to  manage  hazardous 
waste  by  a  State  with  a  hazardous  waste 
management  program  approved  imder 
part  271  of  this  chapter 

(iv)  Permitted,  licensed,  or  registered 
by  a  State  to  manage  municipal  solid 


waste  and,  if  managed  in  a  municipal 
solid  waste  landfill  is  subject  to  part  258 
of  this  chapter; 

(v)  Permitted,  licensed,  or  registered 
by  a  State  to  manage  non-municipal 
solid  waste  and,  if  managed  in  a  non- 
municipal  solid  waste  disposal  facility 
is  subject  to  the  requirements  in 
§§257.5  through  257.30  of  this  chapter; 
or 

(vi)  A  facility  which: 

(A)  Beneficially  uses  or  reuses,  or 
legitimately  recycles  or  reclaims  its 
waste;  or 

(B)  Treats  its  waste  prior  to  beneficial 
use  or  reuse,  or  legitimate  recycling  or 
reclamation. 


PART  271— REQUIREMENTS  FOR 
AUTHORIZATION  OF  STATE 
HAZARDOUS  WASTE  PROGRAMS 

7.  The  authority  citation  for  part  271 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  8905.  8912(a),  and 
8926. 

8.  In  §  271.1.  paragraph  (j).  Table  1  is 
amended  by  adding  the  following  entry 
in  chronological  order  by  publication 
date: 


1271.1    Purpose  and  scope. 

•        •        •        *        • 

())*•• 


Table  l  .—Regulations  iMPLEMEtmNG  the  Hazardous  and  Solid  Waste  Amendments  of  1984 


Promulgation  date 


Title  of  regulation 


Federal  Register  reference 


Effective  date 


(Insert  date  of  putilication  of  ttie 
final  mle  in  FRj. 


Revisions  to  Criteria  appiicabie  to 
soM  waste  dteposal  facilities 
ttiat  may  accept  CESQG  haz- 
ardous wastes,  excluding 
MSWLFs. 


[Insert  putiiication  citation  of  the 
final  ruiel. 


[Insert  date  18  months  after  date 
of  publication  in  FR  of  ttie  final 
niej. 


[FR  Doc  95-14065  Filed  6-9-95;  8:45  am] 
BNJJNO  cooc  6aao-«o-p 


Monday 
June  12,  1995 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Mariceting  Service 
7  CFR  Parts  916  and  917 
[Docket  No.  FV95-0ie-1F1R] 

Nectarines  and  Peaches  Grown  In 
California;  Revision  of  Handling 
Requirements  for  Fresh  Nectarines 
and  Peaches 

AGENCY:  Agricultural  Marketing  Service. 

USDA. 

action;  Final  rule. 

summary:  The  Department  of 
Agriculture  (Department)  is  adopting  as 
a  final  nile.  with  appropriate 
modifications,  the  provisions  of  an 
interim  final  rule  which  revised  the 
handling  requirements  for  California 
nectarines  and  peaches  by  modifying 
the  size,  maturity,  container,  and  pack 
requirements  for  fresh  shipments  of 
these  fruits,  beginning  with  1995  season 
shipments.  This  rule  enabled  handlers 
to  continue  shipping  fresh  nectarines 
and  peaches  meeting  consxuner  needs  in 
the  interest  of  producers,  handlers,  and 
consumers  of  these  fruits. 
EFFECTIVE  DATE:  Jime  12,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  Johnson,  Marketing  SpeciaUst, 
Marketing  Order  Administration 
Branch.  Fruit  and  Vegetable  Division, 
AMS,  USDA.  P.O.  Box  96456,  Room 
2523-S,  Washington.  DC  20090-6456; 
telephone:  (202)  720-2861;  or  Terry 
Vawter,  California  Marketing  Field 
Office,  Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Division, 
AMS.  USDA,  2202  Monterey  Street, 
Suite  102B,  Fresno,  California.  93721; 
telephone:  (209)  487-5901. 
SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
and  Marketing  Order  Nos.  916  and  917 
[7  CFR  parts  916  and  917]  regulating  the 
handling  of  nectarines  and  peaches 
grown  in  California,  hereinafter  referred 
to  as  the  orders.  The  orders  are  effective 
under  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  [7 
U.S.C  601-674],  hereinafter  referred  to 
as  the  Act. 

The  Department  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Qvil  Justice 
Reform.  This  rule  is  not  intended  to 
have  retroactive  effect.  This  rule  will 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 


parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  coimection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  the 
date  of  the  entry  of  the  ruling. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultiu«l 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  about  300  California 
nectarine  and  peach  handlers  subject  to 
regulation  under  the  orders  covering 
nectarines  and  peaches  grown  in 
California,  and  about  1.800  producers  of 
these  fruits  in  California.  All  of  the 
handlers  sell  p)eaches,  while  three  out  of 
four  handlers  sell  nectarines.  Small 
agricultural  service  firms  have  been 
defined  by  the  Small  Business 
Administration  [13  CFR  121.601]  as 
those  whose  annual  receipts  from  all 
sources  are  less  than  $5,000,000  and 
small  agricultioral  producers  are  defined 
as  those  whose  annual  receipts  are  less 
than  $500,000.  The  majority  of  handlers 
have  sales  of  less  than  $5,000,000  and 
may  be  classified  as  small  entities.  In 
recent  seasons,  only  about  ten  handlers 
had  combined  peach  and  nectarine  sales 
of  $5,000,000  or  more.  In  recent  years, 
average  combined  sales  of  peaches  and 
nectarines  per  handler  have  been  about 
$600,000.  Typically,  about  three-fourths 
of  peach  and  nectarine  handlers  have 
sales  of  less  than  the  average  for  the 
industry. 

The  Nectarine  Administrative 
Committee  (NAC)  and  the  Peach 
Commodity  Committee  (PCC)  met  on 


December  7, 1994.  and  unanimously 
recommended  that  the  handling 
requirements  for  California  nectarines 
and  peaches  be  revised,  respectively. 
These  committees  meet  prior  to  and 
during  each  season  to  review  the  rules 
and  regulations  effective  on  a 
continuous  basis  for  California 
nectarines  and  peaches  imder  the 
orders.  Committee  meetings  are  open  to 
the  public,  and  interested  persons  may 
express  their  views  at  these  meetings. 
The  Department  reviews  committee 
recommendations  and  information,  as 
well  as  information  from  other  sources, 
and  determines  whether  modification, 
suspension,  or  termination  of  the  rules 
and  regulations  would  tend  to  effectuate 
the  declared  policy  of  the  Act. 


Container  and  Pack  Requirements 
(Nectarines) 

Section  916.350  specifies  container 
and  pack  requirements  for  fi^sh 
nectarine  shipments.  Paragraph 
{a)(4)(iv)  of  §  916.350  specifies  the  tray- 
pack  size  designations  which  must  be 
marked  on  loose-filled  or  tight-filled 
containers,  depending  on  the  size  of  the 
fruit.  The  size  designations  specify  the 
maximum  number  of  nectarines  in  a  16- 
poimd  sample  for  each  tray-pack  size 
designation.  This  rule  revises  paragraph 
(a)(4)(iv)  of  §  916.350  by  modifying  two 
size  designations  for  the  weight-count 
standards  in  Colimin  B  of  TABLE  I  for 
early-season  and  mid-season  nectarine 
varieties.  This  table  was  added  prior  to 
the  1994  season.  Research  conducted  by 
the  NAC  indicated  that  early-season  and 
mid-season  fiiiit  weigh  less  than  late- 
season  fruit  and  therefore  different 
weight-coxmt  standards  were 
established  for  late-season  fruit.  Results 
from  further  research  during  the  1994 
season  suggest  that  some  minor 
modifications  of  TABLE  1  are  necessary 
to  provide  for  more  accurate  weight- 
count  standards  for  early-season  and 
mid-season  nectarines. 

The  NAC  unanimously  recommended 
these  revised  weight-count  standards  for 
nectarines  after  a  comprehensive  review 
of  the  relationships  between  the  tray- 
pack  containers  and  loose-filled  or  tight- 
filled  containers  for  early-season  and 
mid-season  nectarine  varieties. 
Specifically,  the  NAC's 
recommendation  provides  that  the 
maximum  niunber  of  nectarines  of  size 
80  in  a  16-pound  sample  of  early-season 
and  mid-season  fruit  is  more 
appropriately  75  rather  than  76.  Also, 
the  maximimi  number  of  nectarines  of 
size  64  in  a  16-pound  sample  of  early- 
season  and  mid-season  fruit  is  more 
appropriately  55  rather  than  56. 

Pack  regulations  provide  for  imiform 
packing  practices.  In  particular,  weight- 


count  standards  provide  for 
comparability  between  fruit  packed  in 
loose-filled  or  tight-filled  containers  and 
fruit  packed  in  tray-pack  containers. 

According  to  the  NAC,  packers 
occasionally  moved  fruit  frt>m  tray-pack 
containers  to  loose-filled  or  tight-filled 
containers.  This  activity  has  led  to  an 
awareness,  in  regard  to  early-season  and 
mid-season  varieties,  that  fruit  which 
was  of  proper  size  when  tray-packed 
exceeded  the  maximum  niunber  of 
nectarines  for  the  16-pound  sample  for 
corresponding  loose-filled  or  tight-filled 
containers.  In  some  instances,  these 
samples  would  need  additional  pieces 
of  fruit  to  meet  the  16-pound  weight 
requirement,  thus  causing  the  pack  to  be 
marked  smaller  than  its  equivalent  tray- 
pack  size.  When  packs  are  marked  with 
a  smaller  size,  the  container  is  generally 
sold  for  a  lower  price.  Revised  and 
refined  weight-count  standards  for 
early-season  and  mid-season  varieties 
should  provide  for  more  accurate 
marking  of  size  when  packed  in  loose- 
filled  or  tight-filled  containers 
compared  to  equivalent  sizes  that  are 
tray  packed.  These  regulations  provide 
for  luiiformly  packed  containers  of 
nectarines.  The  NAC's 
recommendations  were  also  thoroughly 
discussed  at  a  nectarine  size 
subcommittee  meeting  held  on 
November  22, 1994,  that  involved 
members  of  the  industry  and  USDA 
staff. 

Currently,  imder  the  marketing  order 
the  minimum  maturity  requirement  for 
nectarines  grown  in  California  is  U.S. 
Matiu«,  which  means  that  the  nectarine 
has  reached  the  stage  of  growth  which 
will  insure  a  proper  completion  of  the 
ripening  process.  A  higher  maturity 
standard  is  defined  as  CaUfomia  "Well 
Matured,"  which  is  a  condition 
distinctly  more  advanced  than  mature. 

This  rule  adds  a  definition  of  "tree 
ripe"  to  paragraph  (b)  of  section 
916.350.  According  to  the  NAC,  "tree 
ripe"  is  an  optional  marking  without 
regard  to  maturity  that  is  stamped  on 
containers  of  nectarines.  Currently  there 
is  no  definition  of  "tree  ripe".  As  a 
result  of  inquiries  from  the  industry  and 
the  trade,  the  NAC  recommended 
defining  "tree  ripe"  so  that  it  has  a 
standard  meaning.  In  the  past,  there  has 
been  no  definition  of  "tree  ripe" 
although  fruit  boxes  marked  "tree  ripe" 
had  to  meet  the  minimum  marketing 
order  maturity  standard  of  U.S.  Mature. 
Handlers  have  been  able  to  stamp  any 
maturity  level,  including  U.S.  Mattire, 
as  "tree  ripe"  due  to  a  lack  of  any 
definition  for  this  nomenclature.  The 
NAC  stated  that  in  some  instances, 
handlers  have  stamped  "tree  ripe"  on 
every  box  of  fruit  they  packed  all 


season.  There  is  growing  concern  within 
the  industry  that  fruit  packed  at  the 
lower  level  of  acceptable  maturity  do 
not  represent  what  is  most  commonly 
perceived  as  tree  ripe.  By  requiring  that 
fruit  must  be  at  a  minimiiTn  California 
Well  Matured  maturity  standard  in 
order  to  be  marked  "tree  ripe"  will  help 
ensure  that  buyer  expectations  are  met 

Maturity  Requirements  (Nectarines) 

Section  916.356  specifies  matiuity 
requirements  for  fresh  nectarines  in 
paragraph  (a)(l)(i),  including  TABLE  I, 
for  fruit  being  inspected  and  certified  as 
meeting  the  maturity  requirements  for 
"well  mattired"  buit.  Such  maturity 
requirements  are  based  on  maturity 
measurements  which  are  generally 
recognized  in  terms  of  maturity  guides 
(e.g.,  color  chips)  specified  in  paragraph 
(a)(l)(i)  and  TABLE  I  of  §  916.356  for 
nectarines.  This  rule  revises  TABLE  I  of 
paragraph  (a)(l)(i)  of  §916.356  for 
nectarines  to  change  the  maturity  guide 
for  one  nectarine  variety. 

Specifically,  a  change  in  color 
standard  was  recommended  for  Alshir 
Red  from  L  to  J.  In  a  corresponding 
action,  the  tolerance  for  the  Alshir  Red 
variety  that  states  "except  not  less  than 
an  aggregate  area  of  95%  of  fruit  surface 
shall  meet  the  color  standard 
established  for  the  variety"  is  deleted. 

These  changes  for  this  nectarine 
variety  are  based  on  a  continuing  review 
of  its  individual  mattirity 
characteristics,  and  the  identification  of 
the  appropriate  color  chip 
corresponding  to  the  "well  matured" 
level  of  maturity  for  such  variety. 

Size  Requirements  (Nectarines) 

Section  916.356  specifies  size 
requirements  for  fresh  nectarines  in 
paragraphs  (a)(2)  through  (a)(9).  This 
rule  revises  §  916.356  to  establish 
variety-specific  size  requirements  for 
fourteen  nectarine  varieties  that  were 
produced  in  commercially  significant 
quantities  of  more  than  10,000  packages 
for  the  first  time  during  the  1994  season. 

Size  re^gulations  are  put  in  place  to 
improve  fruit  quality  by  allowing  fiuit 
to  stay  on  the  tree  for  a  greater  length 
of  time  which  not  only  improves 
maturity  and  therefore  the  quality  of  the 
product  but  also  size  and  increases  the 
number  of  packed  boxes  of  nectarines 
per  acre.  This  provides  greater 
consiuner  satisfaction,  more  repeat 
purchases  and  therefore  increases 
rettims  to  growers.  Varieties 
recommended  for  specific  size 
regulation  have  been  reviewed  and 
recommendations  are  based  on  the 
characteristics  of  the  variety  to  attain 
minimum  size.  Paragraph  (a)(4)  is 
revised  to  include  the  Arctic  Glo,  May 


Jim,  Red  Glo,  and  Royal  Glo  varieties; 
and  paragraph  (a)(6)  of  §916.356  is 
revised  to  include  the  Arctic  Queen, 
How  Red,  La  Pints.  Red  Fred,  Royal 
Red,  Ruby  Diamond,  Spring  Bright, 
Summer  Blush.  424-195,  and  Nectarine 
23  varieties. 

This  rule  also  revises  §  916.356  to 
remove  six  nectarine  varieties  from  the 
variety-specific  size  requirements 
specified  in  the  section  because  less 
than  5,000  packages  of  each  of  these 
varieties  were  produced  during  the  1994 
season.  Paragraph  (a)(2)  of  that  section 
is  revised  to  remove  the  Aurelio  Grand 
and  Maybelle  nectarine  varieties; 
paragraph  (a)(4)  is  revised  to  remove  the 
Grand  Stan  variety;  and  paragraph  (a)(6) 
is  revised  to  remove  the  Autumn  Grand, 
Le  Grand,  and  Super  Red  nectarine 
varieties.  Nectarine  varieties  removed 
from  the  nectarine  variety-specific  list 
become  subject  to  the  non-listed  variety 
size  requirements  specified  in 
paragraphs  (a)(7),  (a)(8),  and  (a)(9)  of 
§916.356. 

The  NAC  recommended  these 
changes  in  the  minimum  size 
requirements  based  on  a  continuing 
review  of  the  sizing  and  maturity 
relationships  for  these  nectarine 
varieties,  and  consumer  acceptance 
levels  for  various  sizes  of  fruit.  This  rule 
is  designed  to  establish  minimum  size 
requirements  for  fresh  nectarines 
consistent  with  expected  crop  and 
market  conditions. 

This  rule  also  corrects  an  error  in  the 
minimum  size  requirements  for  Royal 
Glo  variety  nectarines  from  size  80  to 
size  88.  The  1995  seasonal  regulations 
Ust  a  minimiiin  slze  of  80  for  the  Royal 
Glo  nectarine  variety.  Royal  Glo  variety 
nectarines  are  an  early  season  variety 
and  are  usually  harvested  in  mid  to  late 
May.  Nectarines  are  assigned  minimum 
sizes,  based  on  the  time  of  harvest  and 
size  characteristics  of  sptecific  nectarine 
varieties.  Nectarines  harvested  in  mid  to 
late  May  are  ixsually  smaller,  therefore 
the  minimum  size  88  category  is  more 
responsive  to  market  needs.  Based  on 
this  criterion,  the  Royal  Glo  variety 
nectarine  should  have  been  in  the 
minimum  size  88  category.  As  such,  the 
reference  to  the  Royal  Glo  variety 
nectarine  is  added  to  §  916.356 
paragraph  (aK4)  and  removed  from 
paragraph  (a)(6)  under  that  section. 

CoBtainer  and  Pack  Requirements 
(Peaches) 

Section  917.442  currently  specifies 
container  and  pack  requirements  for 
fresh  peach  shipments.  Paragraph  (a)(4) 
(iv)  of  §  917.442  specifies  the  tray-pack 
size  designations  which  must  be  marked 
on  loose-filled  or  tight-filled  containers, 
depending  on  the  size  of  the  fruit.  The 
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size  designations  specify  the  maximum 
number  of  peaches  in  a  16-poimd 
sample  for  each  tray  pack  size 
designation.  This  rule  revises  paragraph 
(aK4)(iv)  of  §  917.442  by  modifying 
three  size  designations  for  the  weight- 
count  standards  in  Colxunn  B  of  TABLE 
I  for  early-season  and  mid-season  peach 
varieties.  Research  conducted  by  the 
PCC  indicated  that  early-season  and 
mid-season  fruit  weighs  less  than  late- 
season  fruit  and  the  weight-count 
standards  were,  therefore,  modified 
based  on  that  consideration.  Results 
from  the  1994  season  suggest  that  some 
minor  modifications  of  TABLE  I  are 
necessary  to  further  correct  the  weight- 
coimt  differences  between  early-season 
and  mid-season  peaches,  and  late- 
season  peaches. 

The  PCC  unanimously  recommended 
the  revised  container  marking 
requirement  changes  for  peaches  after  a 
comprehensive  review  of  the 
appropriate  size  pack-coimt 
relationships  between  the  tray-pack 
containers  and  loose-filled  or  tight-filled 
containers  for  early-season  and  mid- 
season  peach  varieties  prior  to  the  1995 
season.  Specifically,  the  PCC's 
recommendation  provides  that  the 
maximum  number  of  peaches  of  size  84 
in  a  16-pound  sample  of  early-season 
and  mid-season  fruit  is  more 
appropriately  83  rather  than  85.  Also, 
the  maximum  number  of  peaches  of  size 
70  in  a  16-pound  sample  of  early-season 
and  mid-season  fruit  is  more 
appropriately  64  rather  than  66.  The 
maximum  number  of  peaches  of  size  60 
in  a  16-pound  sample  of  early-season  to 
mid-season  fruit  is  more  appropriately 
50  rather  than  47. 

In  making  this  revision,  a  conforming 
change  is  required  in  §  917.459  (a)(4)(iii} 
which  is  referenced  in  TABLE  I.  Section 
917.459  (a)(4)(iii)  currently  provides  a 
maximum  number  of  85  peaches  in  a 
16-poimd  sample  of  early-season  and 
mid-season  fruit.  This  revision  will 
modify  the  maximum  number  of 
peaches  in  a  16-pound  sample  of  early- 
season  and  mid-season  fruit  to  83  pieces 
of  fruit  from  the  current  85  pieces  of 
fruit. 

Pack  regulations  provide  for  uniform 
packing  practices.  In  particular,  weight- 
count  standards  provide  for  equahty 
between  packs  of  loose-filled  or  tight- 
filled  sizes  to  fruit  sizes  packed  in  tray- 
pack  styles.  Varieties  harvested  early  in 
the  season  and  packed  in  loose-filled  or 
tight-filled  pack  styles  have  had  more 
difficulty  being  equal  in  size  to  tray- 
pack  style  of  packing. 

According  to  the  PCC,  j)ackers 
occasionally  moved  fruit  from  tray-pack 
styles  of  pack  to  loose-filled  or  ti^t- 
filled  pack  styles.  This  activity  has  led 


to  an  awareness,  especially  in  regard  to 
early-season  varieties,  that  fruit  which 
was  of  proper  size  when  tray-packed 
exceeded  the  maximum  number  of 
nectarines  for  the  16-pound  sample  for 
corresponding  loose-filled  or  tight-filled 
pack  size.  In  some  instances,  these 
samples  would  need  as  many  as  10 
additional  pieces  of  fruit  to  meet  the  16- 
poimd  weight  requirement,  thus  causing 
the  pack  to  be  "marked"  smaller  than  its 
equivalent  tray-pack  size.  When  pmcks 
are  "marked"  smaller  this  causes  the 
container  to  be  sold  for  a  lower  price. 
During  the  1994  season  new  weight- 
coimt  assigiunents  for  early  varieties 
were  in  place.  Research  continued  with 
the  purpose  of  possible  refinement  of 
those  weight-count  assignments. 

Revisedand  refined  weight-count 
standards  for  early  varieties  should 
provide  for  more  accurate  marking  size 
when  packed  in  loose-filled  or  tight- 
filled  pack  styles  compared  to 
equivalent  sizes  that  are  tray  packed. 
These  regxilations  provide  for  uniformly 
packed  containers  of  peaches.  The 
PCC's  recommendations  were  also 
thoroughly  discussed  at  a  peach  size 
subcommittee  meeting  held  on 
November  22,  1994,  that  involved 
members  of  the  industry  and  USDA 
staff. 

Currently,  under  the  marketing  order 
the  minimum  maturity  requirement  for 
peaches  grown  in  California  is  U.S. 
Mature,  which  means  that  the  peach  has 
reached  the  stage  of  growth  which  will 
insure  a  proper  completion  of  the 
ripening  process.  A  higher  maturity 
standard  is  defined  as  California  "Well 
Matured,"  which  is  a  condition 
distinctly  more  advanced  than  mature. 

This  r\ile  adds  a  definition  of  "tree 
ripe"  to  section  917.442  paragraph  (b). 
According  to  the  PCC,  "tree  ripe"  is  an 
optional  marking  without  regard  to 
maturity  that  is  stamped  on  containere 
of  peaches.  Currently  there  is  no 
definition  of  "tree  ripe".  As  a  result  of 
inquiries  from  the  industry  and  the 
trade,  the  PCC  wants  to  define  "tree 
ripe"  so  that  its  interpretation  is 
consistent  with  other  descriptive 
markings.  In  the  past  there  has  been  no 
definition  of  tree  ripe  although  fruit 
boxes  marked  "tree  ripe"  had  to  meet 
minimum  marketing  order  standards. 
Handlers  have  been  able  to  stamp  any 
matimty  level,  including  U.S.  Mature, 
as  "tree  ripe"  due  to  a  lack  of  any 
definition  for  this  nomenclature.  The 
PCC  states  that  in  some  instances  in  the 
past,  it  is  known  that  some  handlers 
have  stamped  "tree  ripe"  on  every  box 
of  fruit  they  packed  all  season.  There  is 
growing  concern  among  the  industry 
that  fiiiit  packed  at  the  lowest  levels  of 
matimty  do  not  represent  what  is  most 


commonly  perceived  as  tree  ripe.  By 
requiring  fruit  be  at  a  minimum 
Cahfomia  "Well  Matured"  maturity 
standard  in  order  to  be  marked  "tree 
ripe"  will  help  ensure  that  buyer 
expectations  are  met. 

Maturity  Requirements  (Peaches) 

Section  917.459  specifies  maturity 
requirements  for  tresh  peaches  in 
paragraphs  (a)(l)(i)  and  (ii),  including 
TABLE  I,  for  fruit  being  inspected  and 
certified  as  meeting  the  maturity 
requirements  for  "well  matured"  fi^t. 
Such  maturity  requirements  are  based 
on  maturity  measurements  which  are 
generally  recognized  in  terms  of 
maturity  guides  (e.g.,  color  chips) 
specified  in  paragraphs  (a)(l)(i)  and  (ii), 
including  TABLE  I  of  §  917.459  for 
peaches.  This  rule  revises  TABLE  I  of 
paragraph  (a)(l)(ii)  of  §917.459  for 
peadhes  to  change  the  matimty  guide  for 
the  David  Sun,  King's  Red,  Crimson 
Lady  and  Johimy's  White  peach 
varieties.  The  reference  to  TABLE  I  of 
paragraph  (a](l)(ii)  is  a  change  from  the 
interim  final  rule  which  incorrectly 
dted  the  revisions  in  TABLE  I  under 
paragraph  (a)(2)(ii). 

The  SPI  recommended  these  changes 
for  these  peach  varieties  based  on  a 
continuing  review  of  their  individual 
matxuity  diaracteristics,  and  the 
identification  of  the  appropriate  color 
chip  corresponding  to  the  "well 
matured"  level  of  maturity  for  such 
varieties. 

Size  Requirements  (Peaches) 

Section  917.459  specifies  size 
requirements  for  fresh  peaches  in 
paragraphs  (a)(2)  through  (a)(6),  and 
paragraphs  (b)  and  (c).  This  rule  revises 
§  917.459  to  estabUsh  variety-specific 
size  requirements  for  eight  peach 
varieties  that  were  produced  in 
commercially  significant  quantities  of 
more  than  10,000  packages  for  the  first 
time  during  the  1994  season. 

Size  regmations  are  put  in  place  to 
improve  fruit  quality  by  allowing  fruit 
to  stay  on  the  tree  for  a  greater  length 
of  time  which  not  only  improves 
matiuity  and  therefore  the  quality  of  the 
product  but  also  size  and  increases  the 
number  of  packed  boxes  of  peaches  per 
acre.  This  provides  greater  consumer 
satisfaction,  more  repeat  purchases  and 
therefore  increases  retiuTis  to  growere. 
Varieties  reconunended  for  specific  size 
regulation  have  been  reviewed  and 
recommendations  are  based  on  the 
characteristics  of  the  variety  to  attain 
minimiun  size.  In  §917.459  paragraph 
(a)(5)  is  revised  to  include  the  Snow 
Brite  and  Sugar  May  peach  varieties; 
and  paragraph  (a)(6)  is  revised  to 
include  £e  August  Delight.  Autumn 


Rose.  Red  Boy,  Royal  Lady,  September 
Snow,  and  Summer  Sweet  peach 
varieties. 

This  rule  also  revises  §  91 7.459  to 
remove  two  peach  varieties  from  the 
variety-specific  size  requirements 
specified  in  that  section,  because  less 
than  5,000  packages  of  each  of  these 
varieties  were  produced  during  the  1994 
season.  In  §917.459  paragraph  (a)(4)  is 
revised  to  remove  the  Morning  Sun 
peach  variety;  and  paragraph  (a)(6)  is 
revised  to  remove  the  Golden  Lady 
peach  variety.  Peach  varieties  removed 
from  the  variety-specific  Ust  become 
subject  to  the  non-listed  variety  size 
requirements  specified  in  paragraphs  (b) 
and  (c)  of  §917.459. 

The  removal  of  the  Morning  Sun 
variety  from  paragraph  (a)(4)  results  in 
there  being  no  varieties  regulated  within 
size  84  for  the  1995  season.  Since  the 
variety-specific  list  is  subject  to  change 
from  one  season  to  another,  the 
Department  wishes  to  reserve  paragraph 
number  §  916.459  (a)(4)  for  future 
regulation  of  peaches  at  size  84.  The 
PCC  unanimously  recommended  these 
changes  in  the  minimum  size 
requirements  based  on  a  continuing 
review  of  the  sizing  and  matiuity 
relationships  for  these  peach  varieties, 
and  the  consumer  acceptance  levels  for 
various  sizes  of  fiuit.  This  rule  is 
designed  to  establish  minimum  size 
requirements  for  ftesh  peaches 
consistent  with  expected  crop  and 
market  conditions.  This  rule  reflects  the 
committees'  and  the  Department's 
appraisal  of  the  need  to  revise  the 
handling  requirements  for  California 
nectarines  and  peaches,  as  specified. 
The  Department's  determination  is  that 
this  rule  will  have  a  beneficial  impact 
on  producers,  handlers,  and  consumers 
of  California  nectarines  and  peaches. 

This  rule  establishes  handling 
requirements  for  fresh  California 
nectarines  and  peaches  consistent  with 
expected  crop  and  market  conditions, 
and  will  help  ensure  that  all  shipments 
of  these  fruits  made  each  season  will 
meet  acceptable  handling  requirements 
established  under  each  of  these  orders. 
This  rule  will  also  help  the  California 
nectarine  and  peach  industries  provide 
fruit  desired  by  consiunere.  This  rule  is 
designed  to  establish  and  maintain 
orderly  marketing  conditions  for  these 
fruits  in  the  interest  of  producers, 
handlers,  and  consumers. 

The  interim  final  rule  concerning  this 
action  was  published  in  the  March  21, 
1995,  Federal  Register  (60  FR  14891), 


with  a  30-day  comment  period  ending 
April  20, 1995.  Two  comments  were 
received. 

One  comment  was  received  from  Mr. 
Jonathan  Field,  manager  of  the  NAC  and 
PCC,  in  support  of  the  committees' 
recommendations.  Another  comment 
was  received  from  Chief  Counsel  for 
Advocacy  of  the  United  States  Small 
Business  Administration  (SBA).  The 
SBA  contended  that  the  Department 
failed  to  follow  its  own  procedures  for 
informal  rulemaking  by  not  publishing 
the  votes  on  the  committees' 
recommendations.  The  SBA  further 
stated  that  the  interim  final  rule  does 
not  relate  how  the  committees 
determined  what  the  impact  of  the  rule 
would  be  on  growere,  handlers  and 
consumers.  SBA  further  stated  that  the 
interim  final  rule  provides  no  evidence 
of  the  impact  that  these  rule  changes 
wrill  have  on  small  businesses. 

In  response  to  the  SBA  concerns,  the 
Department  followed  its  informal 
rulemaking  procedures  in  reviewing  the 
committees'  recommendations.  The 
Department  reviewed  and  considered 
the  information  received  from  the  NAC 
and  PCC  as  it  relates  to  alternative 
recommendations  and  the  impact  of  this 
rule  on  small  businesses  (i.e.,  growers 
and  handlers). 

The  Department  disagrees  with  SBA's 
assertion  that  the  interim  final  rule  fails 
to  follow  the  Department's  informal 
rulemaking  procedures  and  the 
requirements  for  the  Regulatory 
Flexibility  Act.  The  SBA's  concerns 
regarding  this  action  have  been  properly 
addressed  in  this  document  and  the 
interim  final  rule. 

The  revision  of  the  handhng 
requirements  for  fresh  peaches  and 
nectarines  adopted  by  this  final  rule 
will  apply  uniformly  to  all  handlers  in 
the  industry,  whether  small  or  large, 
and  there  are  no  known  additional  costs 
incurred  by  small  handlers.  The 
stabilizing  effects  of  the  handling 
regulation  impact  both  small  and  large 
handlers  positively  by  helping  them 
maintain  their  markets  by  meeting 
consumer  demand. 

Based  on  the  above,  the  Administrator 
of  the  AMS  has  determined  that  this 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities. 

After  consideration  of  all  relevant 
matters  presented,  the  information  and 
recommendations  submitted  by  the 
committees,  and  other  information,  it  is 
found  that  the  rule,  as  hereinafter  set 


forth,  will  tend  to  eSecttiate  the 
declared  policy  of  the  Act. 

List  erf' Siib)ect8 

7  CFR  Part  916 

Marketing  agreements,  Nectarines, 
Reporting  and  recordkeeping 
requirements. 

7  CFR  Part  917 

Marketing  agreements.  Peaches,  Peare, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  paris  916  and  917  are 
amended  as  follows: 

1.  The  authority  citation  for  7  CFR 
parts  916  and  917  continues  to  read  as 
follows: 

Audiority:  7  U.S.C  601-674. 

PART  916— NECTARINES  QROWN  IN 
CALIFORNIA 

The  interim  amendments  to  7  CFR 
part  916  which  were  published  at  60  FR 
14891  on  March  21, 1995,  are  adopted 
as  a  final  rule  with  the  following 
change: 

§916.366    [Amended] 

2.  In  §  916.356,  paragraph  (a)(4)  is 
amended  by  adding  the  name  "Royal 
Glo,"  immediately  following  the  name 
"Rose  E)iamond,"  and  paragraph  (a)(6)  is 
amended  by  removing  the  name  "Roval 
Glo,".  '    . 


PART  917— FRESH  PEARS  AND 
PEACHES  GROWN  IN  CAUFORNIA 

The  interim  amendments  to  7  CFR 
part  917  which  were  published  at  60  FR 
14891  on  March  21, 1995,  are  adopted 
as  a  final  rule  with  the  following 
change: 

§917.459    [Corrected] 

3.  On  page  14896.  first  colimm.  in  the 
amendatory  instruction  number  5.  the 
reference  to  paragraph  ■'(a)(2)(ii)"  is 
corrected  to  "(a)(l)(ii)"  and  in  the 
second  coliunn.  under  paragraph 
designated  §917.459,  the  reference  to 
"(a)(2)(ii)"  is  corrected  to  read 
"(a)(l)(ii)". 

Dated:  June  6. 1995. 
Sharon  Bomer  LauritBen, 
Deputy  Director,  Fruit  and  Vegetable  Division. 
(FR  Doc.  95-14276  Filed  6-9-95;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50CFRPart17 
RIN  10ia-AD14 

Endangered  and  TttrMtened  Wildlife 
and  Plants;  Proposed  Endangered 
Status  for  Two  Tidal  Marsh  Plants— 
Cirsium  hydrophilum  var.  hydrophilum 
(Suisun  Thistle)  and  Cordylanthus 
mollis  ssp.  mollis  (Soft  Bird's-Baalt) 
from  the  San  Francisco  Bay  Area 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTIOW;  Proposed  rule. 

summary:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  proposes  endangered 
status  pursuant  to  the  Endangered 
Species  Act  of  1973.  as  amended  (Act), 
for  two  plants — Cirsium  hydrophilum 
var.  hydrophilum  (Suisun  thistle)  and 
Cordylanthus  mollis  ssp.  mollis  (soft 
bird's-beak).  These  species  are  restricted 
to  sah  or  brackish  tidal  marshes  within 
the  San  Francisco  Bay  area  in  northern 
CaUfomia.  Habitat  conversion,  water 
pollution,  changes  in  salinity,  indirect 
effects  of  urbanization,  stochastic 
events,  mosquito  abatement  activities 
(including  off-road  vehicle  use), 
competition  with  non-native  vegetation, 
insect  predation,  erosion,  inadequate 
regulatory  mechanisms,  and  other 
himian-caused  actions  variously  imperil 
these  two  species.  This  proposal,  if 
made  final,  would  implement  the 
Federal  protection  and  recovery 
provisions  afforded  by  the  Act  for  these 
plants. 

DATES:  Comments  from  all  interested 
parties  must  be  received  by  August  11, 
1995.  Pubhc  hearing  requests  must  be 
received  by  July  27, 1995. 
ADDRESSES:  Comments  and  materials 
concerning  this  proposal  should  be  sent 
to  the  Field  Supervisor,  Sacramento 
Field  Office,  U.S.  Fish  and  Wildlife 
Service,  2800  Cottage  Way,  Room  E- 
1803,  Sacramento,  California  95825- 
1846.  Comments  and  materials  received, 
as  well  as  the  supporting  documentation 
used  in  preparing  the  rule,  will  be 
available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kirsten  Tarp,  Sacramento  Field  Office 
(see  ADDRESSES  section)  (telephone  916/ 
978-5801;  facsimile  916/978-5056). 

SUPPLEMENTARY  INFORMATKM: 

Baclcground 

Cirsium  hydrophilum  var. 
hydrophilum  (Suisun  thistle)  and 


Cordylanthus  mollis  ssp.  mollis  (soft 
bird's-beak)  occur  in  either  salt  water  or 
brackish  tidal  marshes  fringing  San 
Pablo  and  Suisun  Bays  in  the  San 
Francisco  Bay  area  of  northern 
CaUfornia.  Since  1850.  this  habitat  has 
been  drastically  curtailed. 
Approximately  15  percent,  12,142 
hectares  (ha)  (30,002  acres),  of  the 
historical  tidal  marshland  habitat  within 
the  San  Francisco  Bay  area  remains 
(Dedrick  1989). 

With  the  exception  of  the  San 
Francisco  Bay  area,  the  moimtainous 
coast  of  California  and  the  narrow 
continental  shelf  provide  few  areas  that 
are  suitable  for  tidal  marsh  development 
(MacDonald  1990).  Coastal  salt  marshes 
are  found  along  sheltered  margins  of 
shallow  bays,  estiiaries,  or  lagoons,  in 
low  lying  areas  that  are  subject  to 
periodic  inundation  by  salt  water. 
Brackish  marshes  occtir  at  the  interior 
margins  of  coastal  bays,  estuaries,  or 
lagoons  where  fresh  water  sources 
(streams  and  rivers)  enter  salt  marshes. 
Brackish  marshes  are  similar  to  salt 
marshes  but  differ  in  the  degree  of  water 
and  soil  salinities.  Brackish  marshes  are 
less  saline  than  salt  marshes.  Salinity 
levels  vary  with  time  and  space, 
depending  on  the  height  of  the  tides  or 
on  the  amount  of  freshwater  inflow. 
Vegetation  communities  in  salt  and 
brackish  marshes  often  occur  in  distinct 
zones,  depending  on  the  frequency  and 
length  of  tidal  flooding.  Both  proposed 
plants  are  restricted  to  a  narrow  tidal 
band,  typically  in  higher  elevational 
zones  within  larger  tidal  marshes  that 
have  fully  developed  tidal  channel 
networks.  They  usually  do  not  occur  in 
smaller  fringe  tidal  marshes  that  are 
generally  less  than  100  meters  (m)  (300 
feet  (ft))  in  width,  or  in  nontidal  areas. 

Discussion  of  the  Two  Species  Proposed 
for  Listing 

Asa  Gray  (1888)  originally  described 
Cirsium  hydrophilum  var.  hydrophilum 
as  Cnicus  breweri  var.  vaseyi. 
Subsequent  authors  treated  the  taxon  as 
Carduus  hydrophilus  (Greene  1892), 
Cirsium  hydrophilum  (Jepson  1901). 
and  Cirsium  vaseyi  var.  hydrophilum 
(Jepson  1925).  John  Thomas  Howell 
(1959)  concluded  that  Jepson's  Cirsium 
hydrophilum  and  Cirsium  vaseyi  of  the 
Mt.  Tamalpais  area  in  Marin  County, 
California  are  varieties  of  a  single 
species,  Cirsium  hydrophilum. 
According  to  the  rules  for  botanical 
nomenclatvire,  when  a  new  variety  is 
described  in  a  species  not  previously 
divided  into  infraspecific  taxa,  an 
autonym  (automatically  created  name) 
is  designated.  In  this  case,  the  autonym 
is  Cirsium  hydrophilum  var. 
hydrophilum. 


Cirsium  hydrophilum  var. 
hydrophilum  is  a  perennial  herb  in  the 
aster  family  (Asteraceae).  Slender,  erect 
stems  1.0  to  1.5  m  (3.0  to  4.5  ft)  tall  are 
well  branched  above.  The  spiny  leaves 
are  deeply  lobed.  The  lower  leaves  have 
ear-like  basal  lobes;  the  upper  leaves  are 
reduced  to  narrow  strips  with  strongly 
spine-toothed  margins.  Pale  lavender- 
rose  flower  heads,  2.0  to  2.5  centimeters 
(cm)  (1  inch  (in.))  long,  occur  singly  or 
in  loose  groups.  The  bracts  of  the  flower 
heads  have  a  distinct  green,  glutinous 
ridge  on  the  back  that  distinguishes  C. 
hydrophilum  var.  hydrophilum  from 
other  Cirsium  species  in  the  area. 
Cirsium  hydrophilum  var.  hydrophilum 
flowers  between  July  and  September. 
Cirsium  hydrophilum  var.  hydrophilum 
is  restricted  to  Suisun  Marsh  in  Solano 
County.  In  1975,  the  plant  was  reported 
as  possibly  extinct  because  it  had  not 
been  collected  for  about  15  years. 
Extensive  surveys,  however,  relocated 
the  thistle  at  two  locations  within 
Suisun  Marsh  (Brenda  Grewell, 
CaUfomia  Department  of  Water 
Resources  (CDWR).  pers.  comm.  1993). 
Collectively,  the  occurrences  of  C. 
hydrophilum  var.  hydrophilum  total  a 
few  thousand  individuals  (Brenda 
Grewell,  pers.  comm.  1993).  Cirsium 
hydrophilum  var.  hydrophilum  grows  in 
the  upper  reaches  of  tidal  marshes 
associated  with  Typha  angustifolia, 
Scirpus  americanus,  Juncus  balticus, 
and  Distichlis  spicata.  One  occinrence 
is  on  California  Department  of  Fish  and 
Game  (CDFG)  lands  and  a  second 
occurrence  is  on  Solano  County 
Farmland  and  Open  Space  Foundation 
lands.  No  active  management  is 
occurring  at  either  location  (Neil  Havlik, 
Solano  County  Farmland  and  Open 
Space  Foundation,  pers.  comm.  1993; 
Ann  Howald,  CDFG,  pers.  comm.  1993). 
Its  highly  restricted  distribution 
increases  its  susceptibility  to 
catastrophic  events  such  as  disease  or 
pest  outbreak,  severe  drought,  oil  spills, 
or  other  natural  or  human  caused 
disasters.  Habitat  conversion,  habitat 
fragmentation,  indirect  effects  from 
ur^n  development,  increased  salinity, 
projects  that  alter  natural  tidal  regime, 
mosquito  abatement  activities, 
competition  with  non-native  plants,  and 
inadequate  regulatory  mechanisms  also 
threaten  this  taxon. 

Charles  Wright  collected  the  type 
specimen  of  Cordylanthus  mollis  ssp. 
mollis  in  November  1855,  on  Mare 
Island  in  San  Francisco  Bay.  Asa  Gray 
(1868)  published  the  original 
description,  using  the  name  C.  mollis. 
Later  botanists  treated  the  taxon  as 
Adenostegia  molUs  (Greene  1891)  and 
Chloropyron  molle  (Heller  1907).  Tsan- 


lang  Chuang  and  Larry  Heckard  (1973) 
treated  C.  mollis  and  C.  hispidus  as 
subspecies  of  a  single  species  (C.  mollis) 
with  Cordylanthus  mollis  ssp.  mollis 
recognized  as  the  autonym. 

Cordylanthus  mollis  ssp.  mollis  is  an 
annual  herb  of  the  snapdragon  family 
(Scrophulariaceae)  that  grows  25  to  40 
cm  (10  to  16  in.)  tall.  It  is  sparingly 
branched  from  the  middle  and  above. 
Cirsium  mollis  ssp.  mollis  is  a 
hemiparasite  that  extracts  water  and 
nutrients  by  attaching  enlarged  root 
structures  to  the  roots  of  other  plants 
(Chuang  and  Heckard  1971).  The  foliage 
is  grayish-green  (often  tinged  a  deep 
red)  and  hairy.  TTie  oblong  to  lance- 
shaped  leaves  are  1.0  to  2.5  cm  (0.4  to 
1.0  in.)  long,  the  lower  leaves  entire  and 
the  upper  with  one  to  three  pairs  of  leaf 
lobes.  The  inflorescence  consists  of 
spikes  5  to  15  cm  (2  to  6  in.)  long.  A 
floral  bract  with  two  to  three  pairs  of 
lobes  occurs  immediately  below  each 
inconspicuous  white  or  yellowish-white 
flower.  The  flowers  have  only  two 
functional  stamens.  The  narrowly  ovoid 
seed  capsule  is  6  to  10  millimeters  (mm) 
(0.2  to  0.4  in.)  long  and  bears  20  to  30 
dark  brown  seeds.  Cordylanthus  mollis 
ssp.  mollis  flowers  between  July  and 
September.  Cordylanthus  mollis  ssp. 
mollis  is  distinguished  from  another 
Cordylanthus  found  nearby  (C. 
maritimus  ssp.  palustris)  by  its  two 
functional  stamens  (C  maritimus  ssp. 
palustris  has  foiu-)  and  by  its  bracts  with 
two  to  three  pairs  of  lateral  lobes  (C 
maritimus  ssp.  palustris  has  a  pair  of 
short  teeth  on  the  floral  bracts). 

Cordylanthus  mollis  ssp.  mollis  is 
found  predominantly  in  the  upper 
reaches  of  salt  grass-pickleweed 
marshes  at  or  near  the  limits  of  tidal 
action  (Stromberg  1986).  It  is  associated 
with  Salicomia  virginica,  Distichlis 
spicata,  Jaumea  camosa,  Frankenia 
salina,  and  Triglochin  maritima 
(Stromberg  1986).  Of  18  reported 
occurrences  of  C.  mollis  ssp.  mollis,  2 
have  been  extirpated;  6  have  been 
surveyed  for  and  not  relocated  and 
possibly  have  been  extirpated;  and  10 
are  presumed  extant  (Cahfornia  Natural 
Diversity  Data  Base  (CNDDB)  1994;  Jake 
Ruygt,  California  Native  Plant  Society 
(CNPS),  in  litt.  1993).  The  type  locality 
at  Mare  Island  for  C.  mollis  ssp.  mollis 
was  destroyed  by  development  and  is 
now  a  dredge  disposal  site  (CNDDB 
1994).  A  second  occurrence,  last  seen  in 
1981  near  Martinez  in  Contra  Costa  and 
Solano  Counties,  was  dredged,  filled, 
diked,  and  is  now  a  marina  (Stromberg 
1986,  CNDDB  1994).  Limited  suitable 
habitat  remains  for  two  occurrences, 
which  have  not  been  relocated,  in  Napa, 
Sonoma,  and  Solano  Counties 
(Stromberg  1986,  CNDDB  1994). 


Although  suitable  habitat  exists  for 
three  historical  occurrences  in  Marin, 
Solano,  and  Sonoma  Counties,  the 
occiuxences  have  not  been  relocated 
after  repeated  surveys  (Stromberg  1986, 
CNDDB  1994).  A  fourth  occinrence 
reported  from  Sacramento  County  in 
1972  has  not  been  relocated  (Jake  Ruygt, 
in  litt.  1993). 

The  remaining  ten  disjunct 
occiurences  are  widely  scattered 
throughout  coastal  salt  or  brackish  tidal 
marshes  fringing  San  Pablo  and  Suisun 
Bays,  in  Contra  Costa,  Napa,  and  Solano 
Coimties  (CNDDB  1994;  Brenda 
Grewell,  in  litt.  1993).  The  entire 
distribution  of  Cordylanthus  mollis  ssp. 
mollis  currently  is  restricted  to  about  8 
ha  (20  acres)  of  habitat  (Jake  Ruygt,  in 
litt.  1993).  The  total  number  of 
individuals  reported  among  populations 
varies  from  1  at  the  smallest  site  to 
141,000  plants  at  the  largest  site.  Most 
sites  have  between  1,000  and  6,000 
individuals  (Jake  Ruygt,  in  litt.  1993: 
CNDDB  1994).  Individual  populations 
fluctuate  in  size  from  year  to  year,  as  is 
typical  of  annual  plants.  Cordylanthus 
mollis  ssp.  mollis  occurs  primarily  on 
private  or  non-Federal  land;  one 
occurrence  is  found  on  Department  of 
Defense  (U.S.  Navy)  land.  Habitat 
conversion,  water  pollution,  increases 
in  salinity  of  tidal  marshes  due  to 
upstream  withdrawals  of  fresh  water, 
habitat  fragmentation,  indirect  effects  of 
urbanization,  competition  with  non- 
native  vegetation,  insect  predation, 
projects  that  alter  natural  tidal  regime, 
mosquito  abatement  activities 
(including  off-road  vehicle  use), 
inadequate  regulatory  mechanisms, 
erosion,  and  stochastic  events  variously 
threaten  the  remaining  occurrences  of  C. 
mollis  ssp.  mollis. 

Previous  Federal  Action 

Federal  government  actions  on  the 
two  plants  began  as  a  result  of  section 
12  of-the  Endangered  Species  Act  of 
1973,  as  amended  (16  U.S.C.  1531  et 
seq.],  which  directed  the  Secretary  of 
the  Smithsonian  Institution  to  prepare  a 
report  on  those  plants  considered  to  be 
endangered,  threatened,  or  extinct  in  the 
United  States.  This  report,  designated  as 
House  Document  No.  94-51,  was 
presented  to  Congress  on  January  9, 
1975,  and  listed  Cirsium  hydrophilum 
var.  hydrophilum  and  Cordylanthus 
mollis  ssp.  mollis  as  possibly  extinct. 
The  Service  pubUshed  a  notice  on  July 
1, 1975  (40  FR  27823),  of  its  acceptance 
of  the  report  of  the  Smithsonian 
Institution  as  a  petition  within  the 
context  of  section  4(c)(2)  (petition 
provisions  now  are  found  in  section 
4(b)(3)  of  the  Act)  and  its  intention 
thereby  to  review  the  status  of  the  plant 


taxa  named  therein.  The  above  two  taxa 
were  included  in  the  July  1, 1975, 
notice.  On  June  16, 1976,  the  Service 
published  a  proposal  (41  FR  24523)  to 
determine  approximately  1.700  vascular 
plant  species  to  be  endangered  species 
pursuant  to  section  4  of  the  Act.  The  list 
of  1.700  plant  taxa  was  assembled  on 
the  basis  of  comments  and  data  received 
by  the  Smithsonian  Institution  and  the 
Service  in  response  to  House  Document 
No.  94-51  and  the  July  1, 1975.  Federal 
Register  publication.  Cirsium 
hydrophilum  var.  hydrophilum  and 
Cordylanthus  mollis  ssp.  mollis  were 
included  in  the  June  16, 1976,  Federal 
Register  proposal. 

General  comments  received  in 
relation  to  the  1976  proposal  were 
summarized  in  an  April  26, 1978,  notice 
(43  FR  17909).  The  Endangered  Species 
Act  Amendments  of  1978  required  that 
all  proposals  over  2  years  old  be 
withdrawm.  A  1-year  grace  period  was 
given  to  those  proposals  already  more 
than  2  years  old.  In  a  December  10, 
1979,  notice  (44  FR  70796),  the  Service 
withdrew  the  June  16, 1976.  proposal, 
along  with  four  other  proposals  that  had 
expired. 

The  Service  published  an  updated 
notice  of  review  for  plants  on  December 
15.  1980  (45  FR  82480).  The  two  taxa 
were  listed  as  category  1  candidates  for 
Federal  listing  in  this  document. 
Category  1  taxa  are  those  that  the 
Service  has  on  file  substantial 
information  on  biological  vulnerability 
and  threats  to  support  preparation  of 
Usting  proposals.  On  November  28,      > 
1983,  the  Service  published  a 
supplement  to  the  Notice  of  Review  <48 
FR  53640);  there  were  no  changes  to 
these  taxa  in  this  supplement. 

The  plant  notice  was  revised  again  on 
September  27, 1985  (50  FR  39526), 
February  21.  1990  (55  FR  6184),  and 
September  30, 1993  (58  FR  51144).  In 
these  three  notices  Cirsium 
hydrophilum  var.  hydrophilum  and 
Cordylanthus  mollis  ssp.  mollis  were 
included  as  category  1  candidate 
species. 

Section  4(b)(3)(B)  of  the  Act  requires 
the  Secretary  to  make  certain  findings 
on  petitions  within  12  months  of  their 
receipt.  Section  2(b)(1)  of  the  1982 
amendments  further  requires  that  all 
petitions  pending  on  October  13,  1982, 
be  treated  as  having  been  newly 
submitted  on  that  date.  This  was  the 
case  for  Cirsium  hydrophilum  var. 
hydrophilum  and  Cordylanthus  mollis 
ssp.  mollis,  because  the  1975 
Smithsonian  report  had  been  accepted 
as  a  petition.  On  October  13, 1982,  the 
Service  found  that  the  petitioned  listing 
of  these  species  was  warranted,  but 
precluded  by  other  pending  Usting 
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actions,  in  accordance  with  section 
4(b)(3)(B){iii)  of  the  Act;  notification  of 
this  finding  was  published  on  January 
20, 1984  (49  FR  2485).  The  finding  was 
reviewed  annually  in  October  of  1983 
through  1994,  pursuant  to  section 
4(b)(3)(C)(i)  of  the  Act.  Publication  of 
this  proposal  constitutes  the  final 
finding  for  the  petitioned  action. 

Summary  of  Factors  Affecting  the 
Species 

Section  4  of  the  Endangered  Species 
Act  (Act)  and  regulations  (50  CFR  part 
424)  promulgated  to  implement  the 
listing  provisions  of  the  Act  set  forth  the 
procedures  for  adding  species  to  the 
Federal  lists  of  endangered  and 
threatened  species.  A  species  may  be 
determined  to  be  endangered  or 
threatened  due  to  one  or  more  of  the 
five  factors  described  in  section  4(a)(1). 
These  factors  and  their  application  to 
Cirsium  hydrophilum  (Greene)  Jepson 
var.  hydrophilum  (Suisim  thistle)  and 
Cordylanthus  mollis  Gray  ssp.  mollis 
(soft  bird's-beak)  are  as  follows: 

A.  The  Present  or  Threatened 
Destruction,  Modification,  or 
Curtailment  of  Their  Habitat  or  Range 

Habitat  for  Cirsium  hydrophilum  var. 
hydrophilum  and  Cordylanthus  mollis 
ssp.  mollis  has  been  severely  curtailed 
by  past  human  activities.  Hydraulic 
mining,  diking  and  filling  involved  in 
agricultural  land  conversion  and 
urbanization,  waste  disposal,  port  and 
industrial  development,  railroad 
construction,  dredging,  salt  production, 
and  sedimentation  have  drastically 
reduced  the  amount  of  tidal  marsh  in 
Cahfomia  (Atwater  1979,  MacDonald 
1990,  Association  of  Bay  Area 
Governments  (ABAG)  1991).  Changes  in 
freshwater  inflow,  pollution,  habitat 
conversion,  habitat  fragmentation,  and 
alteration  of  the  natural  tidal  regime 
continue  to  threaten  the  habitat  of  both 
species. 

In  San  Pablo  Bay,  historical  tidal 
wetlands  have  been  diked  and 
converted  to  agricultural  lands  that  were 
farmed  for  oat  hay.  In  addition, 
approximately  4,050  ha  (10,000  acres) 
also  were  converted  to  salt  ponds.  In 
Suisim  Bay,  most  of  the  28,780  ha 
(71,100  acres)  of  tidal  marshes  that 
existed  in  1850  were  converted 
originally  to  agricultural  land,  and  then 
to  diked  seasonal  wetlands  used  for 
waterfowl  management.  Only  3,780  ha 
(9,340  acres)  within  Suisun  Marsh 
remain  as  tidal  marsh  (Dedrick  1989). 
Most  of  the  remaining  tidal  marshes  are 
backed  by  steep  levees,  allowing  for 
Uttle  or  no  transitional  wetland 
habitat — the  habitat  required  by  Cirsium 


hydrophilum  var.  hydrophilum  and 
Cordylanthus  mollis  ssp.  mollis. 

The  change  of  freshwater  inflow  has 
modified  the  habitat  for  these  two  taxa. 
Agricultural  and  municipal  uses  have 
diverted  over  50  percent  of  the 
historical  annual  inflow  of  freshwater 
from  the  Suisun  Marsh  and  Delta 
(ABAG  1991).  Ehuing  the  past  40  years, 
significant  portions  of  the  tidally- 
influenced  brackish  marsh  within 
Suisun  Bay  have  become  more  saline 
due  to  decreased  freshwater  flows 
(Pavlik  1992).  Increased  salt  levels 
within  the  Suisun  Marsh  may  threaten 
Cordylanthus  mollis  ssp.  mollis  and 
Cirsium  hydrophilum  var.  hydrophilum. 
Salt  stress  causes  decreased  plant 
growth  and  lower  reproduction.  When 
salinity  levels  remain  high  during 
extended  drought  conditions, 
population  viability  may  be  greatly 
impaired  to  the  extent  they  lose  their 
ability  to  maintain  themselves  as 
components  of  a  healthy  wetlands 
ecosystem  (Pavlik  1992).  When  salinity 
increases  in  the  root  zone,  salt  stress 
reduces  plant  abundance  and  causes 
shifts  in  plant  distribution.  This  has 
occurred  even  in  common  salt-tolerant 
plants  (Pavlik  1992).  Cordylanthus 
mollis  ssp.  mollis  and  C.  hydrophilum 
var.  hydrophilum  may  be  especially 
vulnerable  to  increased  salt  levels  due 
to  the  limited  number  of  individuals 
and  their  restricted  distribution. 

The  two  plant  species  also  face  threats 
firom  habitat  fragmentation  associated 
with  commercial  and  residential 
development,  road  construction,  and 
effects  of  historical  fragmentation  by 
activities  associated  with  clearing  for 
agriculture,  railroad  construction, 
dredging,  and  conversion  to  salt  ponds. 
These  activities  have  split  habitat  into 
smaller,  more  isolated  units.  Habitat 
fragmentation  may  alter  the  physical 
environment,  changing  the  amount  of 
incoming  solar  radiation,  water,  wind, 
or  nutrients  for  the  remnant  vegetation 
(Saunders  et  al.  1991).  In  addition,  a 
higher  proportion  of  the  area  of  these 
fragmented  natural  areas  is  subject  to 
the  influences  from  external  factors 
(e.g.,  additional  development,  off-road 
vehicular  use,  competition  with  non- 
native  vegetation,  human  intrusion,  and 
numerous  other  human  influences)  that 
disrupt  natural  ecosystem  processes. 
Further  effects  of  habitat  fragmentation 
on  the  two  plant  species  are  discussed 
in  Factor  E. 

Projects  that  convert  habitat  from  tidal 
marsh  to  diked  seasonal  wetlands 
potentially  threaten  both  Cirsium 
hydrophilum  var.  hydrophilum  and 
Cordylanthus  mollis  ssp.  mollis.  Within 
Suisun  Marsh,  the  conversion  of  tidal 
marsh  to  diked  seasonal  wetlands,  a 


practice  common  in  the  development  of 
waterfowl  managements  areas,  is  a 
potential  threat  for  both  species 
(Randall  Brown,  in  litt.  1993).  The 
planned  conversion  of  40  ha  (100  acres) 
of  salt  grass  (Distichlis  spicata),  an 
associated  species  for  both  C. 
hydrophilum  var.  hydrophilum  and  C. 
mollis  ssp.  mollis,  in  Hill  Slough  as 
enhancement  of  habitat  for  wildlife 
(California  Department  of  Water 
Resources  (CDWR)  1984)  will  further 
diminish  the  amount  of  suitable  habitat 
for  these  two  plant  species. 

Habitat  conversion  for  planned  future 
urbanization  threatens  both  species.  In 
ABAC'S  analysis  of  the  San  Francisco 
Bay  Estuary,  over  4,856  ha  (12,000 
acres)  of  wetlands  in  the  Bay  will  l>e 
subject  to  moderate  to  high 
development  uses  over  the  next  12  years 
(ABAG  1991).  Highway  expansion 
projects  within  the  San  Francisco  Bay 
Estuary  during  the  next  20  years  are 
expected  to  fill  146  wetland  ha  (362 
acres)  (ABAG  1991).  Some  of  the 
expansion  projects  will  threaten 
Cordylanthus  mollis  ssp.  mollis  by 
eliminating  additional  habitat. 
Widening  of  California  Highway  37  will 
threaten  wetlands  that  occur  along  the 
Napa  River  (ABAC  1991)  and  may 
adversely  affect  habitat  for  C.  mollis  ssp. 
mollis.  Proposed  widening  of  Highway 
12  near  the  Suisun  Marsh  would 
threaten  the  habitat  of  both  plants 
(Brenda  Grewell,  pers.  comm.  1993), 
either  due  to  habitat  fragmentation  as 
discussed  above  or  by  runoff. 

Projects  that  alter  the  natural  tidal 
regime  also  threaten  both  taxa.  The 
Western  Suisun  Marsh  Salinity  Control 
Project  (CDWR  and  U.S.  Bureau  of 
Reclamation  (USBR)  1991,  CDWR  and 
USBR  1993)  is  proposed  to  lower 
chaimel  salinity  in  the  western  portion 
of  Suisun  Marsh  to  comply  with  water 
quality  standards  specified  by  the  State 
Water  Resources  Control  Board's  Water 
Right  Decision  1485.  Project  alternatives 
initially  proposed  for  this  project 
include  the  Cutoff  Slough  Water 
Delivery  System,  Cordelia-Goodyear 
ENtch,  and  the  Boynton-Cordelia  Ditch. 
The  proposed  Cutoff  Slough  Water 
Delivery  System  includes  tide  gates  that 
would  threaten  tidal  marsh  by 
subjecting  it  to  higher  water  elevations 
and  converting  the  area  to  a  natural 
water  storage  reservoir  (Randall  Brown, 
CDWR,  in  litt.  1993).  Although  this 
proposed  alternative  initially  has  been 
eliminated,  this  project  is  still  in  the 
proposed  stage  and  has  not  been 
finalized. 


B.  Overutilization  for  Commercial, 
Recreational,  Scientific,  or  Educational 
Purposes 

Overutilization  currently  is  not 
known  to  be  a  factor  for  these  two 
plants.  Increased  collecting  for  scientific 
or  horticultural  purposes  or  excessive 
visits  by  individuals  interested  in  seeing 
rare  plants  could  result,  however,  from 
increased  publicity  resulting  fitim 
publication  of  this  proposal. 

C.  Disease  or  Predation 

The  health  of  one  of  the  largest 
occurrences  of  Cordylanthus  mollis  ssp. 
mollis  is  declining  due  to  insect 
predation  (Brenda  Grewell,  pers.  comm. 
1993).  Intense  insect  seed  predation  has 
been  observed  in  the  population  at  Joice 
Island  and  Hill  Slough  within  Suisun 
Marsh  in  Solano  County  (Randall 
Brown,  in  litt.  1993).  Neither  disease  noi 
predation  is  known  to  be  a  factor  for 
Cirsium  hydrophilum  var.  hydrophilum. 

D.  The  Inadequacy  of  Existing 
Regulatory  Mechanisms 

Section  404  of  the  Clean  Water  Act 
represents  the  primary  Federal  law  that 
affords  some  protection  for  these  two 
plants.  Under  section  404  of  the  Clean 
Water  Act,  nationwide  permits  may  be 
issued  for  certain  activities  that  are 
considered  to  have  minimal  impacts, 
including  oil  spill  cleanup,  minor 
dredging,  maintenance  dredging  of 
existing  basins,  and  minor  bank 
stabilization.  Activities  that  do  not 
qualify  for  authorization  under  a 
nationwide  permit,  including  projects 
that  would  result  in  more  than  minimal 
adverse  environmental  effects,  either 
individually  or  cumulatively,  may  be 
authorized  by  an  individual  or  regional 
general  permit,  which  are  subject  to 
more  extensive  review.  Regardless  of  the 
type  of  permit  deemed  necessary  under 
section  404,  candidate  species  may 
receive  no  special  consideration. 

The  Army  Corps  of  Engineers  (Corps) 
is  the  Federal  agency  responsible  for 
administering  the  section  404  program. 
The  Service,  as  part  of  the  section  404 
review  process,  provides  comments  on 
both  pre-discharge  notices  for 
nationwide  permits  and  public  notices 
for  individual  permits.  The  Service's 
comments  are  only  advisory,  although 
procedures  exist  for  elevation  when 
disagreements  between  the  agencies 
arise.  In  practice,  the  Corps'  actions 
under  section  404  are  insufficient  to 
protect  these  candidate  plants. 

CDFG  has  listed  Cordylanthus  mollis 
ssp.  mollis  as  rare  under  the  California 
Endangered  Species  Act  (chapter  1.5 
sec.  2050  et  seq.  of  the  California  Fish 
and  Game  Code  and  title  14,  California 


Code  of  Regulations  670.2).  Listing  by 
the  State  of  California  requires 
individuals  to  obtain  a  memorandum  of 
understanding  with  the  CDFG  to  possess 
or  "take"  a  listed  species.  Although  the 
"take"  of  State-listed  plants  is 
prohibited  (Cahfomia  Native  Plant 
Protection  Act,  chapter  10  sec.  1908  and 
Cahfomia  Endangered  Species  Act, 
chapter  1.5  sec.  2080),  State  law 
exempts  the  taking  of  such  plants  via 
habitat  modification  or  land  use  changes 
by  the  owner.  After  CDFG  notifies  a 
landowner  that  a  State- listed  plant 
grows  on  his  or  her  property.  State  law 
requires  only  that  the  land  owner  notify 
the  agency  "at  least  10  days  in  advance 
of  changing  the  land  use  to  allow 
salvage  of  such  a  plant"  (Native  Plant 
Protection  Act,  chapter  10  sec.  1913). 

Under  the  Cahfomia  Environmental 
Quality  Act  (CEQA),  the  public  agency 
with  primary  authority  or  jurisdiction 
over  the  project  (the  lead  agency)  is 
responsible  for  conducting  a  review  of 
the  project  and  consulting  with  the 
other  agencies  concerned  with  the 
resources  affected  by  the  project. 
However,  the  lead  agency  may  approve 
projects  that  cause  significant 
environmental  damage,  such  as  the 
destruction  of  State-listed  threatened 
and  rare  species,  and  does  not  always 
require  adequate  mitigation  for  the 
replacement  or  protection  of  the  affected 
resources.  The  protection  of  species 
under  CEQA  is,  therefore,  dependent 
upon  the  discretion  of  the  lead  agency. 

Legislation  enacted  by  the  State  of 
Cahfomia  in  1977  provided  for  the 
preservation  of  Suisim  Marsh.  This 
legislation  established  primary  and 
secondary  management  areas.  The 
secondary  management  areas  were 
estabhshed  to  provide  a  buffer  against 
development.  In  1982,  the  Preservation 
Act  was  amended  to  exclude,  in  the 
primary  management  area,  land 
proposed  for  the  Lawlor  Ranch 
development.  Exclusion  of  this  land  has 
reduced  the  buffer  between  urbanization 
and  Suisun  Marsh.  The  indirect  effects 
of  urbanization  are  discussed  further  in 
Factors  A  and  E. 

E.  Other  Natural  or  Manmade  Factors 
Affecting  Their  Continued  Existence 

Both  occurrences  of  Cirsium 
hydrophilum  var.  hydrophilum  are 
adversely  affected  by  non-native  plants. 
Lepidium  latifoUum  (pereimial 
peppergrass),  a  rated  noxious  weed 
(Cahfomia  Department  of  Food  and 
Agriculture  1993),  has  "moved  in 
especially  in  the  last  5  years"  (Brenda 
Grewell,  i>ers.  comm.  1993).  Cirsium 
hydrophilum  var.  hydrophilum  is  out- 
competed  by  L.  latifoUum. 
Hybridization  with  C:  vulgare  (bull 


thistle),  a  non-native,  also  is  a  potential 
threat.  Cirsium  vulgare  hybridizes 
readily  with  other  Cirsium. 
Hybridization  with  C.  vulgare  was 
suggested  as  a  possible  explanation  for 
the  previously  presumed  extinction  of 
C.  hydrophilum  var.  hydrophilum 
(Smith  and  Berg  1988). 

Chronic  pollution  from  petroleum 
products  is  an  ongoing  threat  to  the 
habitat  of  both  plants  within  San  Pablo 
Bay  and  southern  Suisun  Bay.  Oil  spills 
can  result  in  severe  and  long  lasting 
destruction  of  salt  marsh  vegetation. 
Studies  on  mangroves,  seagrasses,  salt 
marsh  grasses,  and  algae  have  shown 
that  petroleum  causes  death,  reduced 
growth,  and  impaired  reproduction  in 
large  plants  (Albers  1992).  The  effects  of 
a  petroleum  spill  to  plants  depends  on 
several  factors  including  the  time  of 
year,  the  type  of  petroleum  product 
(crude  or  refined),  and  the  degree  of 
coverage  (Hershner  and  Moore  1977; 
Rob  Ricker,  CDFG,  pers.  comm.  1993).  A 
plant  entirely  covered  by  oil  will  die. 
Oil  that  seeps  into  sediments  can  affect 
the  roots  or  rhizomes  of  plants  as  well. 
Oil  spills  may  also  affect  plants  by 
decreasing  the  amount  of  plant  biomass 
(either  above  or  below  ground),  or  by 
decreasing  the  reproductive  capacity  of 
the  plant  (Rob  Ricker,  pers.  comm. 
1993). 

Four  hundred  to  800  oil  spills  occur 
annually  vtrithin  California  (Rob  Ricker, 
pers.  comm.  1993).  Within  northem 
Cahfomia,  309  reported  spills  affecting 
marine  or  estuarine  habitats  within  the 
jurisdiction  of  the  Service's  Sacramento 
Field  Office  occurred  between  March 
1992  and  March  1993  (Office  of 
Environmental  Services  (OES)  1992  and 
1993).  Most  of  these  spills  occurred  in 
the  San  Francisco  Bay  Estuary. 

In  1988,  an  oil  spill  in  Martinez, 
Cahfomia,  flowed  as  far  as  Suisun  Bay. 
Although  these  plants  are  found  within 
the  northern  part  of  the  Suisun  Marsh 
and  may  not  be  threatened  directly  by 
an  oil  spill  in  San  Francisco  Bay,  the 
potential  for  oil  spills  exists  from 
vessels  operating  within  the  marsh,  as 
well  as  from  an  accidental  spill  from 
railroads  that  bisect  the  marsh.  Oil  spills 
also  are  an  ever  present  threat  to 
Cordylanthus  mollis  ssp.  mollis 
occurring  near  Point  Pinole  (Pat 
O'Brien,  General  Manager,  East  Bay 
Regional  Parks  District,  in  litt.  1994). 

Chronic  pollution  from  other  sources 
also  may  threaten  the  habitat  of  both 
plants.  It  is  unknown,  however,  what 
effects  heavy  metals  in  industrial 
discharges  have  on  these  two  taxa.  In 
1978.  52  municipal  treatment  facilities 
and  42  industrial  facilities  continuously 
discharged  wastewater  into  San 
Francisco  Bay  (Westem  Ecological 
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Services  Company  (WESCO)  1986).  By 
1982,  over  200  permits  for  industrial 
discharges  had  been  granted  (WESCO 
1986).  . 

The  amounts  of  heavy  metals  m  the 
San  Francisco  Bay  Estuary  are  projected 
to  increase  during  the  next  10  years.  The 
San  Francisco  Bay  Conservation  and 
Development  Commission,  Center  for 
Environmental  Design  Research,  and  the 
Greenbelt  Alliance  (1992)  collectively 
modelled  plausible  land  use  changes 
and  their  impact  to  the  health  of  the  San 
Francisco  Bay  Estuary.  Several  methods 
were  used  to  determine  the  effects  of 
land  use  change  including  two  future 
land  use  models.  The  model  projecting 
the  highest  increase  in  heavy  metal  was 
based  on  a  composite  of  the  general  plan 
maps  for  all  of  the  counties  in  the 
estuary.  Amounts  of  heavy  metals 
including  lead,  nickel,  and  cadmium 
were  projected  to  increase  under  both 
future  land  use  models  in  all  the 
watersheds  that  include  habitat  for  these 
two  plants. 

As  discussed  in  Factor  A.  habitat 
fragmentation  may  alter  the  physical 
environment.  In  addition,  habitat 
fragmentation  increases  the  risks  of 
extinction  due  to  chance  events  such  as 
pest  or  disease  outbreaks,  reproductive 
failure,  or  other  natural  or  human- 
caused  disasters.  The  small,  isolated 
nature  of  Cirsium  hydrophilum  var. 
hydrophilum.  which  has  only  two 
occurrences,  makes  extinction  firom 
stochastic  (random)  events  more  likely. 
Chance  events,  such  as  disease 
outbreak,  oil  spills,  extended  drought, 
or  a  combination  of  several  such  events, 
could  destroy  part  of  a  single  population 
or  entire  populations.  The  risk  of 
extirpation  due  to  genetic  and 
demographic  problems  associated  with 
small  populations  is  a  threat  to  at  least 
the  two  occurrences  of  Cordylanthus 
mollis  ssp.  mollis  that  have  fewer  than 
25  individuals. 

Increases  in  foot  traffic  and  mosquito 
abatement  also  will  result  from 
increased  urbanization  (Brenda  Grewell. 
pers.  coram.  1993).  Mosquito  abatement 
activities  threaten  Cirsium  hydrophilum 
var.  hydrophilum  and  Cordylanthus 
mollis  ssp.  mollis.  Within  Suisun 
Marsh,  both  species  grow  along  or  near 
either  first  order  channels  or  mosquito 
abatement  drainage  ditches.  Cleaning  or 
dredging  along  these  channels  may 
adversely  impact  individual  plants  due 
to  their  proximity  to  the  mosquito 
abatement  drainage  ditches.  Vehicular 
damage  to  plant  populations  parallel  to 
these  charmels  has  been  noted  (Randall 
Brown,  in  litt.  1993). 

Foot  traffic  is  a  threat  to  Cordylanthus 
mollis  ssp.  mollis.  A  trail  runs  through 
the  occurrence  located  on  East  Bay 


Regional  Park's  Point  Pinole  Regional 
Seashore.  Foot  traffic  also  is  a  potential 
threat  to  the  largest  occurrence  of  C. 
mollis  ssp.  mollis  due  to  the  increased 
urbanization  occurring  within  'A  mile. 
Although  foot  traffic  may  create 
opportunities  for  C.  mollis  ssp.  mollis  to 
become  established  by  reducing 
competition  from  Salicornia,  this 
distvirbance  caimot  be  considered 
beneficial  because  C.  mollis  ssp.  mollis 
plants  have  shallow  roots,  are  very 
brittle,  and  can  be  easily  damaged 
(Stromberg  1986). 

Erosion  is  a  threat  to  Cordylanthus 
mollis  ssp.  mollis  located  on  the  Point 
Pinole  Regional  Seashore.  The  main 
population  of  C.  mollis  ssp.  mollis  is 
immediately  adjacent  to  a  slough  that  is 
undergoing  bank  slumping  (Stromberg 
1986).  Individual  plants  are  threatened 
by  the  slumping  and  subsequent 
undercutting  of  the  bank. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by 
these  species  in  determining  to  propose 
this  rule.  Cirsium  hydrophilum  var. 
hydrophilum.  limited  to  only  two 
occurrences,  is  threatened  variously  by 
indirect  effects  of  urbanization, 
vulnerability  to  extinction  due  to 
chance  environmental  events  including 
oil  spills,  competition  with  non-native 
vegetation,  projects  that  alter  natural 
tickl  regime,  stochastic  events,  and 
inadequate  regulatory  mechanisms 
across  all  of  its  current  range. 
Urbanization,  industrial  development, 
and  agricultural  land  conversion  have 
extirpated  or  potentially  extirpated 
nearly  45  percent  of  known  occiurences 
of  Cordylanthus  mollis  ssp.  mollis.  The 
species  currently  is  restricted  to  about  8 
ha  (20  acres)  of  habitat.  Indirect  effects 
of  urbanization  including  habitat 
fragmentation,  habitat  conversion, 
alteration  in  water  and  salinity  levels, 
inadequate  regulatory  mechanisms, 
mosquito  abatement  activities 
(including  off-highway  vehicle  use), 
water  pollution,  insect  predation, 
projects  that  alter  natural  tidal  regimes, 
erosion,  foot  traffic,  and  extirpation  due 
to  genetic  and  demographic  problems 
variously  continue  to  threaten  most 
occurrences  of  C.  mollis  ssp.  mollis 
across  its  remaining  range.  Because  C. 
hydrophilum  var.  hydrophilum  and  C. 
mollis  ssp.  molUs  are  in  danger  of 
extinction  throughout  all  or  a  significant 
part  of  their  respective  ranges,  they  fit 
the  definition  of  endangered  species  in 
the  Act.  The  preferred  action,  therefore, 
is  to  list  Cirsium  hydrophilum  var. 
hydrophilum  and  Cordylanthus  mollis 
ssp.  mollis  as  endangered.  Other 
alternatives  to  this  action  were 


considered  but  not  preferred  because 
not  listing  them  at  all  or  listing  them  as 
threatened  would  not  provide  adequate 
protection  and  would  not  be  in  keeping 
with  the  Act 

Critical  Habitat 

Critical  habitat  is  defined  in  section  3 
of  the  Act  as:  (i)  the  specific  areas 
within  the  geographical  area  occupied 
by  a  species,  at  the  time  it  is  listed  in 
accordance  with  the  Act.  on  which  are 
found  those  physical  or  biological 
features  (I)  essential  to  the  conservation 
of  the  species  and  (II)  that  may  require 
special  management  consideration  or 
protection  and;  (ii)  specific  areas 
outside  the  geographical  area  occupied 
by  a  species  at  the  time  it  is  listed,  upon 
determination  that  such  areas  are 
essential  for  the  conservation  of  the 
species.  "Conservation"  means  the  use 
of  all  methods  and  procedures  needed 
to  bring  the  species  to  the  point  at 
which  listing  under  the  Act  is  no  longer 
necessary. 

Section  4(a)(3)  of  the  Act.  as 
amended,  and  implementing  regulations 
(50  CFR  424.12)  require  that,  to  the 
maximum  extent  prudent  and 
determinable,  the  Secretary  designate 
critical  habitat  at  the  time  the  species  is 
listed.  The  Service  finds  that 
designation  of  critical  habitat  is  not 
prudent  for  Cirsium  hydrophilum  var. 
hydrophilum  and  Cordylanthus  mollis 
ssp.  mollis  at  this  time.  Service 
regulations  (50  CFR  424.12(a)(1))  state 
that  designation  of  critical  habitat  is  not 
prudent  when  one  or  both  of  the 
following  situations  exist — (1)  The 
species  is  threatened  by  taking  or  other 
human  activity,  and  identification  of 
critical  habitat  can  be  expected  to 
increase  the  degree  of  threat  to  the 
species,  or  (2)  such  designation  of 
critical  habitat  would  not  be  beneficial 
to  the  species. 

The  hsting  of  these  species  under  the 
Act  publicizes  the  rarity  of  these  plants 
and,  thus,  can  make  these  plants 
attractive  to  researchers  or  collectors  of 
rare  plants.  Incidents  of  collection  or 
vandalism  could  contribute  to  the 
decline  of  the  species. 

Critical  habitat  designation  for 
Cirsium  hydrophilum  var.  hydrophilum 
and  Cordylanthus  mollis  ssp.  mollis  is 
not  prudent  due  to  lack  of  benefit.  Most 
populations  of  the  two  taxa  occur  on 
private  or  State  lands.  Because  both 
plant  species  occur  at  very  few 
locations,  any  activity  that  would 
adversely  modify  critical  habitat  would 
likely  jeopardize  the  continued 
existence  of  the  species  as  well.  The 
designation  of  critical  habitat  on  private 
or  State  lands  affords  no  additional 
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benefit  for  these  species  over  that 
provided  as  a  result  of  listing. 

Protection  of  the  habitat  of  these 
species  will  be  addressed  through  the 
section  4  recovery  process  and  the 
section  7  consultation  process.  The 
Service  believes  that  Federal 
involvement  in  the  areas  where  these 
plants  occur  can  be  identified  without 
the  designation  of  critical  habitat.  For 
the  reasons  discussed  above,  the  Service 
finds  that  the  designation  of  critical 
habitat  for  these  plants  is  not  prudent. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Act  include 
recognition,  recovery  actions, 
requirements  for  Federal  protection,  and 
prohibitions  against  certain  activities. 
Recognition  through  listing  encourages 
and  results  in  conservation  actions  by 
Federal,  State,  and  private  agencies, 
groups,  and  individuals.  The  Act 
provides  for  possible  land  acquisition 
and  cooperation  with  the  State  and 
requires  that  recovery  plans  be 
developed  all  listed  species.  The 
protection  required  of  Federal  agencies 
and  the  prohibitions  against  certain 
activities  involving  listed  plants  are 
discussed,  in  part,  below. 

Section  7(a)  of  the  Act  requires 
Federal  agencies  to  evaluate  their 
actions  with  respect  to  any  species  that 
is  proposed  or  listed  as  endangered  or 
threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  part 
402.  Section  7(a)(4)  of  the  Act  requires 
Federal  agencies  to  confer  with  the 
Service  on  any  action  that  is  likely  to 
jeopardize  the  continued  existence  of  a 
proposed  species  or  result  in 
destruction  or  adverse  modification  of 
proposed  critical  habitat.  If  a  species  is 
listed  subsequently,  section  7(a)(2)  of 
the  Act  requires  Federal  agencies  to 
ensure  that  activities  they  authorize, 
fund,  or  carry  out  are  not  likely  to 
jeopardize  the  continued  existence  of 
such  a  species  or  to  destroy  or  adversely 
modify  its  critical  habitat.  If  a  Federal 
action  may  affect  a  listed  species  or  its 
critical  habitat,  the  responsible  Federal 
agency  must  enter  into  consultation 
with  the  Service. 

One  occurrence  of  Cordylanthus 
mollis  ssp.  mollis  occurs  on  land  that  is 
managed  by  the  U.S.  Navy.  The  USBR 
and  the  Corps  would  become  involved 
with  these  plants  through  their  funding 
of  projects  that  may  directly  impact  the 
plants'  habitat  or  support  development 
of  areas  that  contain  suitable  salt  or 
brackish  marshes.  The  Corps  also  would 


be  involved  as  an  authorizing  agency  for 
permits  to  dredge  or  fill  wetlands  and 
navigable  waters  of  the  United  States. 
The  Corps  regidates  dredging  and  filling 
of  jurisdictional  wetlands  and  navigable 
waters,  including  salt  water  marshes, 
under  section  404  of  the  Clean  Water 
Act.  By  regulation,  nationwide  permits 
may  not  be  issued  where  a  federally 
listed  endangered  or  threatened  species 
may  be  affected  by  the  proposed  project 
without  first  completing  consultation 
pursuant  to  section  7  of  the  Act.  The 
presence  of  a  listed  species  would 
highlight  the  national  importance  of 
these  resources.  Highway  construction 
and  maintenance  projects  that  receive 
funding  fiom  the  Department  of 
Transportation  (Federal  Highway 
Administration)  also  would  be  subject 
to  review  under  section  7  of  the  Act. 

Listing  Cirsium  hydrophilum  var. 
hydrophilum  and  Cordylanthus  mollis 
ssp.  mollis  as  endangered  would 
provide  for  development  of  a  recovery 
plan  (or  plans)  for  them.  Such  plan(s) 
would  bring  together  both  State  and 
Federal  efforts  for  conservation  of  the 
plants.  The  recovery  plan(s)  would 
establish  a  framework  for  agencies  to 
coordinate  activities  and  cooperate  with 
each  other  in  conservation  efforts.  The 
plan(s)  would  set  recovery  priorities  and 
estimate  costs  of  various  tasks  necessary 
to  accomplish  them.  It  also  would 
describe  site-specific  management 
actions  necessary  to  achieve 
conservation  and  survival  of  the  two 
species.  Additionally,  pursuant  to 
section  6  of  the  Act,  the  Service  could 
grant  funds  to  affected  States  for 
management  actions  promoting  the 
protection  and  recovery  of  these  species. 

It  is  the  pohcy  of  the  Service, 
published  in  the  Federal  Register  on 
July  1, 1994  (59  FR  34272),  to  identify 
to  die  maximum  extent  practicable  at 
the  time  a  species  is  listed  those 
activities  that  would  or  would  not 
constitute  a  violation  of  section  9  of  the 
Act.  The  intent  of  this  policy  is  to 
increase  public  awareness  of  the  effect 
of  the  listing  on  proposed  and  ongoing 
activities  within  a  species'  range.  Most 
occurrences  of  both  plants  are  either  on 
private  or  non-Federal  lands.  One 
population  of  Cordylanthus  mollis  ssp. 
mollis  occurs  on  land  managed  by  the 
De{>artment  of  Defense  (U.S.  Navy). 
Collection,  damage  or  destruction  of  this 
species  on  pubfic  lands  is  prohibited, 
although  in  appropriate  cases  a  Federal 
endangered  species  permit  may  be 
issued  to  allow  collection.  Removal, 
cutting,  digging  up.  damaging  or 
destroying  endangered  plants  on  non- 
Federal  lands  would  constitute  a 
violation  of  section  9  if  conducted  in 
knowing  violation  of  State  law  or 


regulations  or  in  violation  of  State 
criminal  trespass  law.  The  Service  is  not 
aware  of  any  otherwise  lawful  activities 
being  conducted  or  proposed  by  the 
public  that  will  be  affected  by  this 
listing  and  result  in  a  violation  of 
section  9. 

The  Act  and  its  implementing 
regulations  found  at  50  CFR  parts  17.61, 
17.62,  and  17.63  for  endangered  plant 
species  set  forth  a  series  of  general 
prohibitions  and  exceptions  that  apply 
to  all  endangered  or  threatened  plants. 
With  respect  to  the  two  plants  from  the 
San  Francisco  Bay  area,  all  prohibitions 
of  section  9(a)(2)  of  the  Act. 
implemented  by  50  CFR  17.61,  would 
apply.  Activities  that  would  violate 
section  9  of  the  Act  include  the  import, 
export,  delivery,  receipt,  carrying, 
transporting,  or  shipping  such  species 
in  interstate  or  foreign  commerce  in  the 
coiu'se  of  a  commercial  activity:  the  sale 
or  offer  for  sale  of  such  species  in 
interstate  or  foreign  commerce;  removal 
and  reduction  to  possession  of  federally 
listed  plant  species  from  areas  under 
Federal  jurisdiction;  the  malicious 
damage  or  destruction  of  any  such  plant 
species  on  any  area  under  Federal 
jurisdiction;  or  the  removal,  cutting, 
digging  up,  damage,  or  destruction  of 
any  such  plant  species  on  any  other  area 
in  knowing  violation  of  any  State  law  or 
regulation  or  in  the  course  of  any 
violation  of  a  State  criminal  trespass 
law.  Activities  that  are  unlikely  to 
violate  section  9  of  the  Act  include 
animal  grazing,  waterfowl  hunting,  bird 
watching,  and  fishing.  Certain 
exceptions  apply  to  agents  of  the 
Service  and  State  conservation  agencies. 
The  Act  and  50  CFR  parts  17.62,  17.63, 
and  17.72  also  provide  for  the  issuance 
of  permits  to  carry  out  otherwise 
prohibited  activities  involving 
endangered  or  threatened  plant  species 
under  certain  circumstances.  The 
Service  anticipates  few  permits  would 
ever  be  sought  or  issued  for  the  two 
species  because  the  plants  are  not 
common  in  cultivation  or  in  the  wild. 

Requests  for  copies  of  the  regulations 
on  listed  plants  and  inquiries  regarding 
them  may  be  addressed  to  U.S.  Fish  and 
Wildlife  Service,  Ecoh)gical  Services, 
Endangered  Species  Permits,  911  NE 
11th  Avenue.  Portland,  Oregon  97232- 
4181  ((503)  231-2063  or  FAX  (503)  231- 
6243). 

Public  Comments  Solicited 

The  Service  intends  that  any  final 
action  resulting  fiY)m  this  proposal  will 
be  as  accurate  and  as  effective  as 
possible.  Therefore,  comments  or 
suggestions  from  the  public,  other 
concerned  governmental  agencies,  the 
scientific  community,  industry,  or  any 
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other  interested  party  concerning  this 
proposed  rule  are  hereby  soUcited. 
Comments  particularly  are  sought 
concerning: 

(1)  Biological,  commercial,  or  other 
relevant  data  concerning  any  threat  (or 
lack  thereof)  to  Cirsium  hydrophilum 
var.  hydrophilum  and  Cordylanthus 
mollis  ssp.  mollis; 

(2)  The  location  of  any  additional 
populations  of  these  species  and  the 
reasons  why  any  habitat  should  or 
should  not  be  determined  to  be  critical 
habitat  as  provided  by  section  4  of  the 
Act; 

(3)  Additional  information  concerning 
the  range,  distribution,  and  population 
size  of  these  species;  and 

(4)  Current  or  planned  activities  in  the 
subject  areas  and  their  possible  impacts 
on  these  species. 

The  Service  particularly  soUcits 
expert  opinion  from  independent 
spedaUsts  regarding  pertinent  scientific 
or  conunerdal  data  and  assumptions 
relating  to  taxonomy,  population 
models,  and  supportive  biological  and 
ecological  information.  Any  final 
decision  on  this  proposal  will  take  into 
consideration  the  comments  and  any 
additional  information  received  by  the 
Service,  and  such  communications  may 


lead  to  a  final  regulation  that  differs 
from  this  proposal. 

The  Act  provides  for  a  public  hearing 
on  this  proposal,  if  requested.  Requests 
must  be  received  within  45  days  of  the 
date  of  publication  of  the  proposal. 
Such  requests  must  be  made  in  writing 
and  addressed  to  the  Field  Supervisor, 
Sacramento  Field  Office  (see  ADDRESSES 
section). 
National  Environmental  Policy  Act 

The  Fish  and  Wildhfe  Service  has 
determined  that  an  Environmental 
Assessment  or  Environmental  Impact 
Statement,  as  defined  imder  the 
authority  of  the  National  Environmental 
PoUcy  Act  of  1969,  need  not  be 
prepared  in  connection  with  regulations 
adopted  pursuant  to  section  4(a)  of  the 
Act.  A  notice  outUning  the  Service's 
reasons  for  this  determination  was 
published  in  the  Federal  Register  on 
October  25,  1983  (48  FR  49244). 

References  Cited 

A  complete  Ust  of  all  references  cited 
herein  is  available  upon  request  from 
the  Field  Supervisor,  Sacramento  Field 
Office  (see  ADDRESSES  section). 

Author 

The  primary  author  of  this  proposed 
rule  is  Kirsten  Tarp.  U.S.  Fish  and 


Wildlife  Service,  Sacramento  Field 
Office  (see  ADDRESSES  section). 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

Proposed  Regidation  Promulgation 

Accordingly,  the  Service  hereby 
proposes  to  amend  part  17.  subchapter 
B  of  chapter  I.  title  50  of  the  Code  of 
Federal  Regulations,  as  set  forth  below: 

PART  17— {AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C.  4201-4245;  Pub.  L.  99- 
625. 100  Stat.  3500,  unless  otherwise  noted. 

2.  Section  17.12(h)  is  amended  by 
adding  the  following,  in  alphabetical 
order  under  FLOWERING  PLANTS,  to 
the  List  of  Endangered  and  Threatened 
Plants,  to  read  as  follows: 

f  17.1 2    Endangered  and  threatened  plants. 


(h)* 


Species 

Historic  range 

Family  name 

Status 

When  listed 

CritKal 
habitat 

Special 
njies 

Scientific  name             Common  name 

Flowering  Plants 

- 

•                 • 

•                 • 

* 

* 

Cirshjm  hydrophilum     Suisun  thisfle  

U.SJV.  (CA) 

.    Asteraceae 

.    E 

. 

NA 

NA 

var.  hydrophilum. 

• 

Cordylanthus  mollis      Soft  bird-s-beak 

•                  • 

U.SA(CA)  

.    Scrophuiariaceae  ... 

.    E 

NA 

NA 

ssp.  nxVfo. 

• 

•                  • 

•                • 

• 

• 

Dated:  February  8, 1995. 

MoUie  H.  Beattie. 

Director.  Fish  and  Wildlife  Service. 

[FR  Doc.  95-14144  Filed  6-9-95;  8:45  am) 
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Department  of 
Transportation 

Federal  Highway  Administration 

23  CFR  Part  655 

National  Standards  for  Traffic  Control 
Devices;  Revision  of  the  Manual  on 
Uniform  Traffic  Control  Devices; 
Proposed  Rule 
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DEPAFrrMENT  OF  TRANSPORTATION 

Federai  Highway  Administration 

23  CFR  Part  655 
[FHWA  Ooclwt  No.  9fr-«] 
RIN  2125-AD57 

National  Standards  for  Traffic  Control 
Devices;  Revision  of  the  Manual  on  * 
Uniform  Traffic  Control  Devices 

agency:  Federal  Highway 
AdministraUon  (FHWA).  DOT. 
ACTION:  Notice  of  proposed  amendments 
to  the  Manual  on  Uniform  Traffic 
Control  Devices  (MUTCD);  request  for 
comments.  

SUMMARY:  The  MUTCD  is  incorporated 
by  reference  in  23  CFR  part  655.  subpart 
F,  and  recognized  as  the  national 
standard  for  traffic  control  on  all  public 
roads.  After  the  current  1988  Edition  of 
the  MUTCD  was  published,  a  decision 
was  made  by  the  FHWA  on  January  6. 
1988.  at  53  FR  236,  to  postpone 
rulemaking  on  all  requests  for  revisions 
to  the  MUTCD  except  those  changes 
which  would  signficantly  impact  safety. 
The  FHWA  annoimced  its  intent  to 
rewrite  and  reformat  the  MUTCD  on 
January  10, 1992,  at  57  FR  1134.  This 
effort  is  still  underway  and  as  work 
progresses,  many  changes  and 
modifications  are  being  identified.  The 
FHWA  is  inviting  comments  on 
proposed  changes  which  have  been 
received  to  date.  As  other  changes  are 
received,  they  will  be  pubfished  in  a 
future  rulemaking.  These  changes  affect 
various  parts  of  the  MUTCD  and  are 
intended  to  expedite  traffic,  promote 
uniformity,  improve  safety  and  traffic 
control  device  application,  and  provide 
a  clearer  understanding  of  the  principles 
contained  in  the  MUTCD. 
DATES:  Submit  comments  on  or  before 
September  11. 1995. 
ADDRESSES:  Submit  written,  signed 
comments  to  FHWA  Docket  No.  95-8. 
Federal  Highway  Administration.  Room 
4232.  HCC-10,  400  Seventh  Street,  SW., 
Washington,  DC  20590.  All  comments 
received  will  be  available  for 
examination  at  the  above  address 
between  8:30  a.m.  and  3:30  p.m.,  e.t., 
Monday  through  Friday  except  Federal 
holidays.  Those  desiring  notification  of 
receipt  of  comments  must  include  a  self- 
addressed,  stamped  postcard. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
information  regarding  this  notice  of 
proposed  amendments  or  a  copy  of  the 
proposed  text  contact  Mr.  Ernest 
Huckaby.  Office  of  Highway  Safety, 
i202)  366-9064,  Department  of 
Transportation.  Federal  Highway 


Administration.  400  Seventh  Street. 
SW..  Room  3419.  Washington.  DC 
20590.  Office  hours  are  from  7:45  a.m. 
to  4:15  p.m..  e.t..  Monday  through 
Friday  except  Federal  holidays. 
SUPW.EMENTARY  INFORMATION:  The 
MUTCD  is  available  for  inspection  and 
copying  as  prescribed  in  49  CFR  Part  7, 
appendix  D.  It  may  be  purchased  for 
$44.00  from  the  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington.  DC  20402.  Stock 
No.  050-001-00308-2. 

The  FHWA  both  receives  and  initiates 
requests  for  amendments  to  the 
MUTCD.  Each  request  is  assigned  an 
identification  number  which  indicates, 
by  Roman  numeral,  the  organizational 
part  of  the  MUTCD  affected  and.  by 
Arabic  numeral,  the  order  in  which  the 
request  was  received. 

This  notice  is  being  issued  to  provide 
an  opportunity  to  comment  on  the 
desirability  of  proposed  amendments  to 
the  MUTCD.  Based  on  comments 
submitted  in  response  to  this  notice  and 
upon  its  own  experience,  the  FHWA 
will  issue  a  final  rule  concerning  these 
requests. 

Index  of  Requests 

General  Pmvisions  (Part  I) 

(1)  Request  I-10(C>— Standardization 
of  Traffic  Control  Devices  on  Private 
Property. 

(2)  Request  I-l  2(C)— Add  New 
Highway  Classification  for  Special 
Purpose  Roads. 

Signs  (Part  U) 

(3)  Request  I1-118(C}— Standard 
Motorcycle  Warning  Sign. 

(4)  Request  II-l 20(C)— Standard 
Warning  Sign  for  Substandard  Vertical 
Curves  Over  Railroad  Crossing. 

(5)  Request  0-138(0— Stop  Sign 
Placement. 

(6)  Request  D-l  79(C)— Don't  Drink 
and  Drive  Symbol  Sign. 

(7)  Request  n-193(C)— Logos  on 
Specific  Service  Signs. 

(8)  Request  0-194(0— Recycling 
Collection  Center  Sign. 

(9)  Request  0-199(0— Reclassify 
Reduced  Speed  Signs  from  Regulatory 
to  Warning. 

(10)  Request  0-204(0— Golf  Cart 
Crossing  Symbol. 

(11)  Request  0-205  (C)— Mandatory 
Turn  Sign  Alternatives. 

(12)  Request  0-209(0— Signing  for 
the  Disabled. 

(13)  Request  0-211(0— Non-Carrier 

Airport  Symbol. 

(14)  Request  II-212(C)— Increased 
Letter  Size  of  Street  Name  Signs. 

(15)  Request  0-214(C)— Golf  Course 
Recreational  Area  Symbol. 


(16)  Request  0-215(0— Regulatory 
and  Street  Name  Signs  on  Same  Post. 

(17)  Request  0-218(0— Reduce 
Number  of  Panels  Shown  on  Directional 
Assemblies. 

(18)  Request  0-224(O-<::ellular 
Phone  Signing  for  Emergency 
Situations. 

(19)  Request  0-225(0— Local  Transit 
Logo  and  Carpool  Symbol. 

(20)  Request  0-226(0— General 
Motorist  Service  Signing  for  Alternative 
Fuels. 

(21)  Request  0-228(0— 'Share  The 
Road"  Warning  Signs. 

(22)  Request  0-229(C)— General 
Service  Sign  (Truck  Parking  Symbol). 

(23)  Request  0-241  (C)— Overhead 
Guide  Sign  Arrows. 

(24)  Request  0-246(0— Adopt-a- 
Highway  Signs. 

Markingi  (Part  III) 

(25)  Request  01-54(0— VariaUon  of 
Line  Width  and  Spacing  for  Crosswalks. 

(26)  Request  III-68(C}— Une  Drop 
Marking  Pattern. 

Signals  (Part  IV) 

(27)  Request  IV^7(0— Use  of  Steady 
and  Flashing  Downward  Yellow  Arrows 
in  Lane  Control  Signals. 

(28)  Request  IV-95(C)— Intersection 
Control  Beacon. 

(29)  Request  IV-118(0— Relocate 
MUTCD  Section  4C.  Signal  Warrants. 

(30)  Request  IV-122(0— Disabled 
P  Ao  6st  ri  fl  n  s 

(31)  Request  IV-124(0— Educational 
Plaque  for  Pedestrian  Signals. 

Construction  and  Maintenance  (Part  VI) 

(32)  Request  VI-«8(C)— Emergency 
Flashers       ^ 

School  Areas  (Part  VII) 

(33)  Request  Vn-2(0— School  Bus 
Stop  Ahead  Symbol  Sign. 

Railroad  Crossings  (Part  VDJj 

(34)  Request  VOI-26(C)— Maximum 
Flash  Rate  at  Railroad  Highway  Grade 
Crossings. 

(35)  Request  VOI-29(C)— Symbol  for 
Railroad  Advance  Warning  Sign. 

(36)  Request  Vm-30(C)— Symbol  for 
Number  of  Tracks  Sign. 

(37)  Request  VOI-36(C)— Signs  and 
Markings  for  No  Lane  Change  Zones  at 
Railroad  Crossings. 

(38)  Request  Vm-37(0— Fast  Train 
Signs. 

(39)  Request  V0I-38(O— 
Supplementary  Plaques  on  STOP  and 
YIELD  Signs  Used  at  Raifroad-Highway 
Grade  Crossings. 

(40)  Request  Vffl-39(0— Warrants  for 
Warning  Devices  at  Railroad-Highway 
Grade  Crossings  with  high  Speed  Train 
Operations. 
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(41)  Request  VOI-40(C)-^lacement  of 
the  Crossing  Identification  Number  Tag. 

Bicycle  Facilities  (DC) 

(42)  Request  IX-6(I)-^^4aiiang 
Hazardous  Bicycle  Conditions. 

Discussion  of  Requests 

The  FHWA  proposes  to  act  on  the 
above  requests  as  follows: 

General  Provisions  (Part  I) 

(1)  Request  I-l  0(0— Standardization  of 
Traffic  Control  Devices  on  Private 
Property 

In  October  1989.  the  American 
"Association  of  State  Highway  and 
Transportation  Officials  (AASHTO) 
submitted  a  policy  resolution  to  the 
FHWA  recommending  that  each  State  be 
encouraged  to  adopt  section  15-117  of 
the  Uniform  Vehicle  Code  (UVC).  This 
section  of  the  UVC  states  that  traffic 
control  devices  used  on  private  property 
open  to  the  pubUc  shall  be  installed  and 
maintained  pursuant  to  the  standards 
contained  in  the  MUTCD. 

The  FHWA  concurs  with  and 
supports  the  AASHTO  resolution 
because  it  would  extend  the  provisions 
contained  in  the  MUTCD  to  aU  streets 
and  highways  open  to  public  travel, 
regardless  of  ownership.  The  FHWA 
proposes  to  add  language  to  MUTCD 
section  lA-3  encouraging  each  State  to 
adopt  section  15-117  of  the  UVC. 

(2)  Request  I-12(0— Add  New  Highway 
Classification  for  Special  Purpose  Roads 

An  interagency  task  force  comprised 
of  representatives  from  the  U.S.  Forest 
Service,  the  National  Park  Service,  the 
Bureau  of  Land  Management,  the 
Bureau  of  Indian  Afi^airs.  and  the 
Federal  Highway  Administration 
conducted  a  study  under  the 
Coordinated  Federal  Lands  Highway 
Technology  Implementation  Program 
(CTIP)  to  examine  the  MUTCD  and 
identify  those  standards  which  should 
be  revised  to  provide  more  reasonable 
and  prudent  application  standards  for 
roads  with  very  low  traffic  volumes  in 
remote  rural  areas. 

The  major  thrust  of  the  proposed 
change  is  to  add  a  new  highway 
classification  to  the  MUTCD  for  special 
purpose  roads  and  a  new  set  of 
standards  to  address  the  special  signing 
needs  of  these  low  volume,  low  speed 
roads.  The  recommendations  in  the 
report  are  to  allow  18"  x  18"  signs  for 
these  special  purpose  roads.  The  CTIP 
committee  did  not  define  either  low 
speed  or  low  volume.  However,  the 
intent  of  the  study  was  to  address 
special  purpose  roads  as  defined  in  the 
AASHTO  Policy  on  Geometric  Design  of 
Highways  and  Streets.  These  roads 


include  recreation  roads,  resource 
development  roads,  and  local  service 
roads.  The  FHWA  solicits  comments  on 
this  prop>osal. 

Signs  (Part  11) 

(3)  Request  0-118(0— Standard 
Motorcycle  Warning  Sign 

The  American  Motorcycle  Association 
requested  that  the  MUTCD  be  amended 
to  include  a  sign  to  warn  motorcyclists 
of  hazardous  road  conditions.  The 
FHWA  conducted  an  evaluation  of 
seven  possible  designs  to  warn 
motorcyclists  of  grooved  pavements, 
five  which  incorporated  a  motorcycle 
symbol  with  the  words  "grooved 
pavement"  and  two  which  used  word 
messages  only.  Although  symbolic  signs 
are  usually  preferable  because  they  can 
be  imderstood  more  quickly  than  words, 
the  motorcycle  symbol  signs  in  this 
study  did  poorly  in  the  motorist 
comprehension  test.  The  evaluation 
study  indicated  that  this  may  be  because 
the  concept  is  a  difficult  one  to  portray 
based  on  typical  usage  of  warning  signs. 
Generally  the  hazard  of  which  drivers 
are  warned  is  portrayed  within  the 
diamond  sign.  Many  of  the  test  group 
subjects  saw  the  signs  as  a  warning  to 
drivers  of  "something"  and  motorcycles 
ahead.  An  example  of  an  incorrect 
response  given  was,  "Warning:  Grooved 
Pavement  and  Motorcycles  Ahead." 

Therefore,  the  FHWA  recommends 
that  in  areas  where  road  conditions  may 
be  particularly  hazardous  for 
motorcyclists,  the  State  highway 
agencies  should  develop  appropriate 
word  message  signs.  The  FHWA 
recommends  using  a  rectangular 
warning  panel  with  a  word  message 
such  as  "Motorcycles:  Watch  for  , 

Grooved  Pavements."  Since  MUTCD 
section  2C-40  already  contains 
provisions  which  allow  the  design  of 
warning  signs  for  special  conditions,  the 
FHWA  believes  a  change  to  the  MUTCD 
is  not  required. 

(4)  Request  0-120(0— Standard 
Warning  Signs  for  Substandard  Vertical 
Curves  Over  Railroad  Crossings. 

At  certain  locations,  there  is  a  need  to 
alert  drivers,  especially  those  that  drive 
vehicles  with  low  under  clearance,  of 
differences  in  elevation  between  an 
approach  roadway  and  a  railroad  track 
bed.  Low  profile  vehicles  have  the 
potential  of  getting  stalled  at  these  types 
of  railroad  crossings.  This  could  lead  to 
an  accident  with  a  train,  or  at  the  very 
least,  disrupt  traffic  In  other  instances, 
motorists  could  possibly  lose  control  of 
their  cars  when  traversing  such 
crossings  without  sufficient  advance 
warning. 


The  National  Committee  on  Uniform 
Traffic  Control  Devices  (NCUTCD)  has 
proposed  a  new  MUTCD  section  8B-11, 
Humped  Crossings,  which  the  FHWA 
proposes  to  include  in  the  next  edition 
of  the  manual.  The  NCUTCD  is  also 
developing  an  appropriate  sign  for  this 
special  situation.  After  the  sign  is 
developed,  the  FHWA  wiU  include  both 
the  text  and  the  sign  in  a  future  notice 
of  proposed  rulemaking. 

(5)  Request  D-138(C)— Stop  Sign 
Placement 

The  current  MUTCD  Figure  2-2 
shows  a  typical  example  for  placement 
of  Stop  Signs  at  wide  throat 
intersections.  This  figure  represents  an 
intersection  that  usually  is  designed  for 
heavier  than  normal  volumes  of  long 
wheelbase  vehicles  which  require  larger 
turning  radii.  A  Stop  line  pavement 
marking  is  also  shown  with  the  Stop 
Sign.  The  Stop  Sign  can  be 
appropriately  placed  a  maximum  of  50 
feet  from  the  stop  line. 

The  NCUTCD  and  the  City  of  Phoenix 
propose  that  this  maximum  distance  be 
deleted  so  that  intersections  with  greater 
radii  are  also  covered. 

The  FHWA  does  not  recommend 
placing  the  Stop  Sign  back  more  than  50 
feet.  Placing  the  Stop  Sign  at  a 
maximum  of  50  feet  from  the  stop  line 
keeps  the  sign  well  within  the  driver's 
cone  of  vision.  Installing  it  back  farther 
may  place  the  sign  so  fiar  from  the  stop 
line  and  the  cross  street  that  the 
intended  operation  may  present 
confusion  to  the  general  motorist. 
Raised  or  marked  islands  and/or 
chaimelized  intersections  are  alternative 
applications  which  may  be  used  at  these 
special  locations. 

(6)  Request  0-179(0— Don't  Drink  and 
Drive  Symbol  Sign 

The  FHWA  has  received  requests 
from  concerned  citizens  and  Mothers 
Against  Drunk  Driving  (MADD)  to 
include  a  symbol  sign  in  the  MUTCD  to 
deter  the  drinking  public  from  driving 
while  intoxicated.  The  FHWA  Office  of 
Research  and  Development  collected 
recognition  and  comprehension  data  for 
several  variations  of  this  sign.  As  a 
result  of  this  research,  the  FHWA 
proposes  to  add  the  proposed  symbol 
(as  shown  below)  into  MUTCD  section 
2B— 44  "Other  Regulatory  Signs," 
because  it  performed  very  well  in  the 
evaluation  study  and  its  message  of 
"drive  sober"  covers  both  drivers  under 
the  influence  of  alcohol  and  drivers 
under  the  influence  of  illicit  drugs.  As 
proposed,  the  sign's  legend  and  border 
would  be  black,  the  circle  green,  and  the 
background  white. 
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(7)  Request  n-ig3(C)-^x}g08  on    - 
Specific  Service  Signs 

The  NCUTCD  has  requested  that  the 
following  sentence  in  MUTCD  section 
2G-5.2  be  deleted:  "Logos  should  have 
a  blue  background  with  a  white  legend 
and  border."  Because  of  the  way  it  is 
written,  it  seems  to  control  corporate 
logo  designs.  It  was  not  the  intent  of  the 
FHWA  to  control  corporate  logo 
designs.  The  sentence  is  correct  and 
should  not  be  deleted,  although  the 
FHWA  agrees  that  it  could  be  more 
clearly  written.  Therefore,  the  following 
additional  sentence  is  proposed:  "A 
business  LOGO  can  be  either  a  business 


identification  symbol/trademark  or  a 
word  message.  If  the  business  LOGO  is 
a  word  message,  then  it  should  have  a 
blue  background  with  a  white  legend 
and  border."  This  clarification  will  be 
included  in  the  MUTCD  rewrite  effort. 

(8)  Request  U-l  94(C)— Recycling 
Collection  Center  Sign 

The  Florida  Department  of 
Transportation  recommended  that  the 
MUTCD  include  a  Recycling  Collection 
Center  Sign  in  view  of  new  State  laws 
and  initiatives  to  prevent  waste  and 
protect  the  environment.  The  purpose  of 
the  sign  is  to  direct  motorists  to 


recycling  collection  centers.  The 
recycling  symbol  suggested  by  Florida  is 
the  one  developed  for  use  by  the 
Recycled  Paperboard  Division  of  the 
American  Paper  Institute  of  New  York. 

Since  this  symbol  is  already  in  use 
and  recognized  by  the  public,  the 
FHWA  proposes  to  include  this  symbol 
in  MUTCD  section  2D-48.  "General 
Information  Signs."  These  signs  should 
not  be  used  on  freeways  and 
expressways.  If  used  on  these  fiscilities, 
the  recycling  center  sign  should  be 
considered  as  one  of  the  supplemental 
sign  destinations. 
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COLORS 

WHITE  REFLECTIVE  LEGEND  AND  BORDER 

ON  REFLECTIVE  GREEN  BACKGROUND 


(9)  Request  D-l 99(C)— Reclassify 
Reduced  Speed  Ahead  Sign  Series 

Florida's  Palm  Beach  County 
Department  of  Engineering  and  Public 
Works  submitted  a  request  to  the  FHWA 
to  consider  reclassifying  the  R2-5  series 
of  signs  as  warning  rather  than 
regulatory  signs.  As  presently  worded, 
the  R2-5  series  signs  convey  an  advance 
warning  to  motorists  that  there  is  a 
change  in  the  regulatory  speed  limit 
ahead.  Palm  Beach  County's  proposed 
change  would  make  the  relationship 
between  the  "Reduced  Speed  Ahead" 
and  "Speed  Limit"  signs  similar  to  the 
relationship  between  the  "Stop  Ahead" 
and  "Stop"  signs. 

The  FHWA  proposes  to  deny  this 
request  since,  from  a  traffic  of>erational 
standpoint,  these  signs  perform 
adequately  as  regulatory  signs.  To 
change  the  present  signs  from  black  on 
white  to  black  on  yellow  signs  would 
impose  an  unnecessary  cost  burden  to 
the  State  and  local  hi^way  agencies. 

(10)  Request  n-204(C)— Golf  Cart 
Crossing  Symbol 

The  FHWA  received  a  request  from 
both  Vii^inia  Beach,  Virginia,  and  Palm 
Desert,  California,  to  develop  a  warning 
symbol  for  golf  cart  crossings.  The 
information  received  from  Palm  Desert's 
Public  Works  Department  indicates  that 
the  golf  cart  is  used  in  this  area  as  an 
alternate,  non-polluting  source  of 
transportation.  They  have  indicated  a 
need  for  not  only  a  golf  cart  crossing 
symbol  but  also  for  a  sign  to  warn 
motorists  to  share  the  roadway  with 
these  slower  moving  vehicles. 

The  FHWA  is  conducting  a  research 
effort  to  determine  what  type  of  signing 
is  appropriate  for  safely  accommodating 
these  special-use  vehicles  along  the 
roadway.  The  FHWA  is  also  interested 
in  receiving  public  comments  and 
suggestions  regarding  this  proposal. 


(11)  Request  II-205(C)— Jvlandatory 
Turn  Sign  Alternatives 

The  FHWA  received  a  request  from  a 
citizen  in  Florida  who  suggests  that  the 
Mandatory  Movement  Sign  (R3-5)  be 
optionally  permitted  as  a  post-mounted 
sign  because  the  symbol  appears  to  be 
more  understandable  than  the 
mandatory  turn  word  message  sign  (R3- 
7).  particularly  for  persons  speaking 
foreign  languages. 

The  R3-5  symbol  sign  as  discussed  in 
MUTCD  section  2B-17  is  intended  for 
overhead  mounting  and  the  R3-7  word 
message  sign  is  intended. for  post 
mounting.  These  mandatory  movement 
signs  are  included  in  a  series  of  lane  use 
control  signs  for  the  purpose  of 
communicating  lane  designation 
information  to  the  driver.  These  signs 
help  p>osition  the  motorist  in  the 
appropriate  lane  for  the  desired  traffic 
movement. 

The  FHWA  proposes  to  make  the 
present  requirements  of  the  MUTCD  less 
restrictive  and  allow  either  of  the 
designated  overhead  and  post-moimted 
signs  to  be  used  interchangeably.  Such 
a  change  would  impose  no  additional 
financial  costs  or  burden  on  the  State 
highway  agency. 

(12)  Request  II-209(C)— Signing  for  the 
Disabled 

On  July  26, 1991,  the  United  States 
Architectural  and  Transportation 
Barriers  Compliance  Board  published 
accessibility  guidelines  at  56  FR  35408 
(36  CFR  part  1191)  which  require  that 
at  least  one  in  eight  reserved  parking 
spaces  for  the  disabled  be  designed  to 
accommodate  vans.  These  parking 
spaces  are  required  to  be  identified  by 
a  parking  sign  showing  the  international 
symbol  of  access  (wheel-chair  symbol) 
with  a  supplemental  "Van  Accessible" 
sim  mounted  below. 

The  MUTCD  already  contains  a 
standard  reserved  parking  sign  (R7-8) 


for  the  disabled.  However,  it  does  not 
contain  any  discussion  on  the  design 
and  application  of  the  new  "Van 
Accessible"  sign.  Therefore,  the  FHWA 
proposes  to  include  the  "Van 
Accessible"  sign  as  a  supplement  to  the 
standard  R7-8  regulatory  sign.  When 
used,  this  word  message  sign  should 
have  a  white  background  with  black  or 
green  legend.  Reverse  background  and 
legend  colors  may  be  used  as  an 
alternate.  Where  a  guide  sign  is  needed 
to  direct  motorists  to  special  van- 
accessible  parking  facilities,  the 
proposed  "Van  Accessible"  sign  should 
have  a  white  legend  on  blue  background 
with  tm  appropriate  directional  arrow. 

The  FHWA  proposes  to  add  the 
design  dimensions  for  this  sign  to  the 
Standard  Highway  Signs  Book  and  to 
add  appropriate  text  to  the  MUTCD 
section  2B-31,  "Urban  Parking  and 
Stopping  Signs."  The  FHWA  believes 
that  this  proposed  amendment  would 
impose  no  significant  fintmcial  burden 
on  State  and  local  highway  agencies 
because  the  "Van  Accessible  Sign"  is 
intended  for  use  only  at  parking 
locations  where  traffic  laws  and  statutes 
apply. 

The  accessibility  guidelines  at  36  CFR 
part  1191  also  contain  construction 
requirements  for  accessible  buildings  or 
facilities.  The  guidelines  identify 
facilities  and  elements  thereof  which  are 
required  to  be  signed  as  accessible. 
Buildings  required  to  be  accessible  shall 
use  the  international  symbol  of 
accessibility  as  shown  in  figure  (a) 
below.  In  addition,  building 
requirements  are  also  provided  for 
signing  facilities  which  have  pubUc  text 
telephones  and  assistive  listening 
systems.  The  symbol  for  text  telephones 
is  shown  in  figure  (b)  and  the  symbol  for 
assistive  listening  systems  is  shown  in 
figure  (c). 
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(a) 

International  Symbol  of  Accessibility 


(b) 
International  TDD  Symbol 


FIGURE  3A 


FIGURE  3B 
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International  Symbol  of  Access  for 

Hearing  Loss 


Figure  3C 
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The  FHWA  received  a  request  from  a 
dtizen  to  install  the  telephone  symbols 
along  the  Interstate  system  to  direct 
motorists  to  the  buildings  and  facilities 
which  are  accessible  for  the  hearing 
impaired.  The  FHWA  is  soliciting 
public  input  as  to  whether  or  not  this 
request  has  merit  and  can  be  practically 
implemented.  Should  such  signs  be 
used  in  conjunction  with  General 
Service  signs  and/or  Specific  Service 
signs,  or  could  they  stand  alone?  Once 
motorists  were  directed  to  the 
appropriate  freeway  exit,  they  would 
still  need  to  be  guided  to  the 
appropriate  building  or  facility.  Does  a 
series  of  confinning  sign  assemblies 
need  to  be  installed  to  reassure  the 
traveler  that  they  are  headed  in  the  right 
direction?  Are  the  proposed  sign 
designs  legible  to  the  motorist  at  high 
speeds?  Will  the  motorist  comprehend 
the  intended  sign  message?  What  effect 
will  this  proposed  change  have  on  the 
local  level?  How  is  information  of  this 
nature  currently  made  available  to  the 
hearing-impaired  community? 

Your  response  to  these  questions  or 
any  other  comments  which  you  may  be 
able  to  provide  will  help  us  to  reach  an 
appropriate  decision  regarding  this 
request. 

(13)  Request  11-21 1(C)— Non-Carrier 
Airport  Symbol 

The  AASHTO  submitted  a  resolution 
to  the  FHWA  reconunending  a  new 
symbol  sign  in  the  MUTCD  to  identify 
non-carrier  airports.  Non-carrier  airports 
are  airports  which  do  not  provide 
commercial  or  scheduled  air  service. 

The  MUTCD  secUon  2D-48,  "General 
Information  Signs,"  contains  provisions 
for  signing  routes  leading  to  a 
transportation  facility,  including  a 


symbol  for  airports.  Rather  than 
adopting  a  different  symbol  sign  for 
non-carrier  airports,  the  FHWA  prefers 
the  use  of  the  standard  airport  symbol 
(1-5)  along  with  a  supplemental  plaque 
to  indicate  the  specific  name  of  the  non- 
carrier  airport.  The  FHWA  believes  that 
this  would  be  easier  for  the  motorist  to 
recognize  and  comprehend  as  opposed 
to  trying  to  distinguish  the  difference 
between  two  airplane  symbols.  From  a 
distance  and  at  high  spieeds,  the  two 
airplane  symbols  could  appear  very 
similar  to  the  motorist. 

Although  the  FHWA  does  not  intend 
to  adopt  a  new  symbol  sign  for  non- 
carrier  turports.  it  does  propose  to 
include  a  discussion  in  the  MUTCD  on 
these  two  types  of  airport  signing.  When 
used,  these  signs  will  be  considered 
supplemental  guide  signs  which  are 
appropriate  for  use  on  the  Interstate, 
other  freeways,  and  conventional  State 
highways.  However,  adequate 
trailblazing  signs  would  have  to  be  in 
place  prior  to  installing  these  airport 
signs. 

(14)  Request  n-212(C)-^creased  Letter 
Size  of  Street  Name  Signs 

The  NCUTCD  submitted  a  request  to 
the  FHWA  to  improve  the  visibility  of 
street  name  signs  by  increasing  the 
minimum  letter  size  from  4  inches  to  6 
inches.  If  uppercase  and  lowercase 
letters  are  used,  then  the  uppercase 
letters  would  be  6  inches  with  K^h  inch 
lowercase  letters.  Abbreviated  lettering 
to  indicate  the  type  of  street  or  section 
of  city  (e.g.,  Ave..  N.W..  etc.)  would  be 
at  least  3  inches  instead  of  2  inches.  The 
NCUTCD  also  recommends  that 
retrorefiectivity  be  required  on  all  street 
name  signs. 


The  FHWA  recognizes  the  need  to 
improve  sign  visibility  and  legibility, 
particularly  for  the  older  driver 
population.  The  Transportation 
Research  Board  (TRB)  Special  Report 
No.  218,  "Transportation  in  an  Aging 
Society,"  identified  highway  and  street 
name  signs  as  a  major  concern  for  older 
drivers.  The  FHWA  proposes  to  increase 
the  letter  size  of  signs  and  include  the 
recommended  dimensions  in  MUTCD 
section  2D-39.  Since  this  proposed 
amendment  would  impose  some 
additional  costs  on  State  and  local 
highway  officials,  the  FHWA  would 
establish  an  implementation  period. 

(15)  Request  n-214(C)— Golf  Course 
Recreational  Area  Symbol 

The  McHitana  Department  of 
Transportation  (MTDOT)  submitted  a 
request  to  the  FHWA  to  include  a 
symbol  in  the  Recreational  and  Cultural 
Literest  Area  Signs  (MUTCD  section  2H) 
to  direct  motorists  to  golf  courses.  This 
symbol  would  be  white  on  a  brown 
background  and  it  would  be  included  in 
the  I^  or  RL  series. 

The  proposed  symbol  submitted  by 
the  MIUOT  and  shown  below  needs  to 
be  evaluated  along  with  other  possible 
designs  to  determine  if  they  can  be 
safely  seen,  read,  and  comprehended  by 
the  motorists  without  creating  any 
traffic  operational  problems.  The  FHWA 
is  soliciting  comments  on  the  proposed 
design.  Tlie  FHWA  is  also  interested  in 
receiving  other  possible  designs  for 
evaluation  purposes.  The  FHWA  does 
not  have  any  conclusive  evaluation  data 
at  this  time  to  make  an  informed 
decision  concerning  the  proposed  sign. 
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(16)  Request  n-215(C)— Regulatory  and 
Street  Name  Signs  on  Same  Post. 

The  Public  Works  Department  in 
Gary,  North  Carolina,  submitted  a 
request  to  the  FHWA  to  include  the 
installation  of  a  Street  Name  Guide  Sign 
on  the  same  post  with  a  Regulatory  Sign 
as  a  standard  traffic  control  device 
application.  After  reviewing  the 
evaluation  report  submitted  by  the 
North  Carolina  State  University's 
Depjartment  of  Civil  Engineering,  the 
FHWA  finds  that  the  proposal  has  merit 
as  an  alternate  application  and  makes 
the  following  recommendations:  (1)  If 
the  two  signs  are  placed  on  one  sign 
post,  the  proper  location  of  the 


Regulatory  Sign  should  not  be 
compromised  by  the  Street  Name  Sign; 
and  (2)  there  should  be  vertical 
separation  between  the  top  and  the 
bottom  of  both  signs.  This  separation 
should  not  be  less  than  6  inches.  This 
would  make  it  clearer  to  the  motorist 
that  these  are  two  distinct  signs  with 
two  distinct  messages. 

The  FHWA  proposes  to  adopt  this 
arrangement  as  an  alternate  application 
since  its  use  may  simplify  the  sign 
installation  process  and  improve  • 
motorist  guidance  information.  Since 
this  amendment  would  impose  no 
requirements  or  additional  costs  on 
highway  agencies,  the  FHWA  believes 


an  implementation  period  would  not  be 
necessary. 

(17)  Request  n-218(C)— Reduce  Number 
of  Panels  Displayed  on  Directional 
Assemblies. 

A  citizen  fit)m  Richmond,  Virginia, 
has  requested  a  change  to  directional 
assembly  installations  to  reduce  the 
amount  of  information  displayed. 
Instead  of  displaying  a  route  shield  and 
route  nimiber  for  each  direction  of 
travel,  the  route  marker  assembly  would 
display  only  one  route  shield  and  route 
number  with  appropriate  cardinal 
directions  and  arrows. 
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The  FHWA  proposes  to  adopt  this 
request  for  change  as  an  optional 
application  for  use  in  situations  where 
an  engineering  study  determines  that 
motorist  confusion  would  not  result. 
This  proposal  would  impose  no 
additional  requirements  or  costs  on 
highway  agencies;  therefore,  an 
implementation  period  would  not  be 
rfecessary. 


(18)  Request  n-224(C)— Cellular  Phone 
Signing  for  Emergency  Situations. 

The  Massachusetts  Highway 
Department  has  submitted  a  request  to 
include  a  State  Police  Cellular  Phone 
Sign  into  the  MUTCD.  The  proposed 
sign  (as  shown  below)  contains  the 
standard  telephone  symbol  (D9-1)  and 
the  standard  police  sign  (D9-14).  One  of 
the  prerequisites  for  adopting  any 
proposed  sign  is  that  the  sign  message 
must  be  uniformly  imderstood  by 


motorists  and  not  create  traffic  safety  or 
operational  problems.  Consideration  is 
given  to  the  sign's  target  value, 
conspioiity,  and  legibility.  The  FHWA 
is  concerned  that  the  antenna  shown  in 
the  proposed  sign  drawing  may  not  be 
legible  to  the  motorist  at  certain 
distances  and  speeds.  The  FHWA  is  also 
concerned  that  some  motorists  may  not 
comprehend  the  sign's  intended 
message. 

MLUNG  cow  4*10-22-P 
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Therefore,  the  FHWA  recommends 
using  a  word  message  sign  similar  to  the 
standard  D12-3  sign.  The  sign  would 
read,  "Police  Monitor  Cellular  Phone" 
along  with  the  appropriate  number  to 
dial  (which  may  vary  from  region  to 
region].  This  proposal  would  impose  no 
requirements  or  additional  costs  on 
highway  agencies. 

(19)  Request  II-225(C)— Local  Transit 
Logo  and  Carpool  Symbol 

The  Texas  Department  of 
Transportation  (TXDOT)  submitted  a 
request  to  the  FHWA  to  allow  the 
maximum  vertical  dimension  of  transit 
system  logos  on  Park  and  Ride  Signs  to 
be  increased  to  36  inches  for  freeways 
and  expressways.  Currently,  MUTCD 
section  2D-41  specifies  a  maximum 
logo  size  of  18  inches. 

The  FHWA  concurs  in  this  request. 
Larger  signs  provide  greater  legibility  on 
high  speed  facilities  such  as  freeways 
and  expressways.  Therefore,  the  FHWA 
proposes  to  change  the  last  sentence  in 
the  second  paragraph  of  MUTCD  section 
2I>-41  to  read,  "The  maximum  vertical 
dimension  of  the  local  transit  logo  and/ 
or  carpool  symbol  is  36  inches."  This 
amendment  would  impose  no 
additional  requirements  or  costs  on 
highway  agencies. 

(20)  Request  n-226(C)— General 
Motorist  Service  Signing  for  Alternative 
Fuels 

The  FHWA  has  received  a  second 
request  from  the  TXDOT  asking  us  to 
expand  the  provisions  for  General 
Motorist  Services  Signs  to  include  an 
additional  category  of  "Alternative 
Fuels."  This  signing  would  include  the 
following  fuels:  propane,  ccMnpressed 


natural  gas,  ethanol,  and  methanol.  The 
TXDOT  proposal  recommended 
installing  a  separate,  stand-alone  service 
sign  dedicated  to  alternative  fuels.  This 
service  sign  would  be  separate  from  the 
conventional  general  motorist  services. 
The  FHWA  agrees  that  the  increasing 
number  of  vehicles  using  alternative 
fuels  (in  response  to,  among  other 
things,  the  Clean  Air  Act  Amendments 
of  1990)  warrants  consideration  of 
additional  signs  meant  to  provide 
availability  information  to  motorists, 
particularly  on  freeways.  The  FHWA 
solicits  public  comments  and 
suggestions  concerning  this  proposal. 
The  FHWA  is  also  interested  in 
receiving  any  typical  application 
drawings  to  show  how  these  signs  may 
be  installed,  if  adopted. 

(21)  Request  II-228(C)— "Share  the 
Road"  Warning  Signs 

A  citizen  frtun  Rudolph,  Ohio, 
supported  by  a  number  of  Farm  Bureaus 
in  the  State  of  Ohio  requested  that  the 
FHWA  improve  the  standard  highway 
farm  machinery  symbol  sign  (Wll-5)  to 
more  accurately  depict  modem  farm 
equipment.  In  addition,  the  sign  should 
warn  motorists  to  watch  fw  slow 
moving  farm  machinery  not  only 
crossing  the  roadway  but  also  traveling 
along  the  roadway. 

The  FHWA  agrees  that  there  is  a  need 
for  a  series  of  signs  to  warn  motorist  to 
"share  the  road"  with  various  roadway 
transportation  modes.  "Share  the  road" 
signs  have  been  requested  for  not  only 
farm  machinery  but,  also  for  golf  carts 
and  bicycles. 

The  niWA  is  conducting  a  research 
study  to  develop  an  appropriate  sign  for 
these  sitiiations.  Public  comments  and 


suggestions  are  welcomed.  Our  goal  is  to 
find  a  method  of  communicating  to  the 
driver  these  two  related  but  different 
warning  messages:  (1)  crossing  the 
roadway  and  (2)  traveling  along  the 
roadway. 

(22)  n-229(C)— General  Service  Sign 
(Truck  Parking  Symbol) 

This  request  from  the  Michigan 
Department  of  Transportation  (MOOT) 
is  to  include  "TRUCK  PARKING"  as  an 
eligible  message  which  can  be  included 
on  General  Service  Signs  as  discussed  in 
MUTCD  sections  2D-45,  2E-37,  and  2F- 
33.  This  sign  is  only  to  be  used  where 
public  or  private  parking  facilities  are 
provided  near  a  freeway  or  expressway 
interchange. 

The  MDOT  has  experimentally  used 
these  signs  since  1990  and  has  found 
the  nimiber  of  illegally  parked  trucks  on 
shoulders  and  ramp  acceleration/ 
deceleration  lanes  has  dropped,  with  a 
substantial  reduction  in  accidents  and 
fatalities.  In  addition,  truck  use  of  rest 
areas  has  decreased  while  use  of 
privately  managed  truck  stops  has 
increased. 

While  symbol  signing  is  used  for 
other  General  Service  Signs,  this  request 
is  to  use  the  word  message  "TRUCK 
PARKING"  above  these  symbols  as 
shown  in  the  diagram  below.  The 
FHWA  supports  the  overall  concept  of 
this  proposal  and  invites  comments  on 
the  concept  of  using  the  word  message 
"TRUCK  PARKING"  with  other  general 
service  symbol  signs.  We  also  welcome 
suggestions  for  a  "TRUCK  PARKING" 
symbol. 
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Figure  7 


(23)  Request  0-24 1(C)— Overhead  Guide 
Sign  Arrows 

The  FHWA  received  a  request  from  a 
citizen  in  Hartsdale,  New  York, 
concerning  improving  overhead  guide 
signs  by  using  consistent  directional 
arrows  which  point  upwards  and  which 
indicate  if  the  roadway  turns  to  the  left 
or  to  the  right.  This  suggestion  is  based 
on  the  belief  that  the  current  downward 
pointing  arrows  are  misleading  and 
confusing  to  the  motorist.  In  MUTCD 
sections  2E>-8  and  2E-15  downward 
pointing  arrows  are  currently  classified 
as  pull-through  arrows  for  the  purpose 
of  assigning  proper  lanes  for  traffic 
continuing  along  a  specified  route. 
However,  the  citizen  sugggests  that  this 
intended  message  is  neither  helpful  nor 
even  understood  by  many  motorists. 

The  FHWA  is  considering  this  request 
for  change,  since  it  has  the  potential  to 
provide  more  consistent,  timely,  and 
useful  information  to  the  motorist.  The 
FHWA  is  soliciting  comments  on  the 
feasibility  and  effect  of  implementing 
this  proposed  change  to  the  MUTCD. 

(24)  Request  n-246(C)— Adopt-A- 
Highway  Signs 

The  Adopt-A-Highway  Program 
provides  free  litter  removal  to  the 
jurisdiction  responsible  for  roadway 
maintenance  in  exchange  for  the  right  to 
display  a  small  sign  recognizing  the 
group  removing  the  litter.  Since  the 
program's  inception  in  the  fall  of  1985, 
at  least  34  States  now  have 
implemented  Adopt-A-Highway 
Programs.  Some  of  the  States  using  the 
program  limit  participation  to  civic 
groups,  while  others  allow  display  of 
conmiercial  messages.  There  is  also  a 
wide  variance  in  the  size  of  the 
recognition  signs  allowed  to  be 
displayed  within  the  highway  right-of- 
way,  varying  from  2  feet  by  4  feet  to  6 
feet  by  12  feet.  In  addition,  the 
background  and  letter  color  of  these 
signs  varies  from  State  to  State.  There  is 
also  variance  in  the  lateral  placement 
and  the  frequency  of  placement  of  these 
signs. 

The  FHWA  proposes  to  include 
standards  for  the  Adopt-A-Highway  sign 
in  MUTCD  section  2E>-48.  General 
Information  Signs.  We  are  interested  in 
recommendations  regarding  maximum 
and  minimum  sizes,  backgroimd  and 
message  colors,  and  sign  placement 
criteria,  including  lateral  placement  and 
frequency  of  placement. 

Markings  (Part  m) 

(25)  Request  ffl-54(C)— Variation  of 
Line  Width  and  Spacing  for  Crosswalks 

The  Kansas  E)epartment  of 
Transportation  (KSDOT)  and  the 


NCUTCD  have  requested  a  change  to 
section  3B-18  of  the  MUTCD.  The  last 
paragraph  of  this  section  of  the  MUTCD 
currently  states  that  the  longitudinal 
crosswalk  lines  should  be  spaced  12  to 
24  inches  apart.  This  proposed  change 
would  increase  the  maximum  spacing 
from  24  to  48  inches  with  a  maximum 
spacing  not  to  exceed  twice  the  line 
width. 

Presently,  we  have  no  statistical  data 
to  show  that  the  proposed  maximum 
spacing  of  48  indies  will  not  adversely 
affect  visibility.  The  possibility  exists 
that  a  crosswalk  area  could  end  up  with 
only  one  longitudinal  marking  on  a  12- 
foot  roadway.  The  FHWA  agrees  that 
from  an  installation  and  maintenance 
standpoint  the  use  of  wider  spacings  is 
more  economical.  However,  the  FHWA 
do^s  not  wish  to  see  pedestrian  safety 
compromised.  The  current  maximum 
longitudinal  spacing  of  24  inches  is  so 
the  crossing  area  will  be  highly  visible 
and  recognizable  both  for  the  motorist 
and  for  the  pedestrian. 

The  FHWA  hesitates  to  change  the 
MUTCD  without  evaluation  data  which 
supports  the  design  safety  of  the 
proposed  crosswalk  configuration.  Since 
there  are  no  operational  problems 
relative  to  the  standard  24-inch 
maximum  spacing,  the  FHWA  intends 
to  deny  this  request  for  change. 

(26)  Request  in-68(C)— Lane  Drop 
Marking  Pattern. 

The  Montgomery  County  Department 
of  Transportation  in  Rockville, 
Maryland,  has  requested  that  MUTCD 
section  3A-6  be  modified  to  include  the 
lane  drop  marking  pattern  since  this 
section  of  the  MUTCD  contains 
descriptions  for  various  widths  and 
patterns  of  longitudinal  lines.  Lane  drop 
marking  patterns  are  currently  described 
in  the  fourth  paragraph  of  MUTCD 
section  3B-11.  Since  section  3A-6 
describes  widths  and  patterns  of 
longitudinal  lines,  the  FHWA  agrees 
that  the  lane  drop  marking  pattern 
should  also  be  included  in  this  section 
of  the  MUTCD. 

Additionally,  Montgomery  County 
suggested  that  the  term  "special 
marking"  as  used  in  the  fourth 
paragraph  of  section  3B-11  should  be 
changed  to  "lane  drop  marking"  and 
that  the  use  of  this  marking  pattern 
should  not  be  restricted  to  interchange 
ramps,  but  should  also  be  available  for 
use  with  mandatory  lane  drops  on 
arterial  streets  and  highways. 

In  order  to  further  consistency  and 
clarity  in  traffic  operation  messages,  the 
FHWA  proposes  to  adopt  the  above 
changes  to  the  MUTCD.  These 
amendments  would  impose  no 


additional  requirements  or  costs  on 
highway  agencies. 

Signals  (Part  IV) 

(27)  Request  IV-47(C>— Use  of  Steady 
and  Flashing  Yellow  Arrows  in  Lane 
Control  Signals 

The  Minnesota  and  Texas 
Departments  of  Transportation  (MNDOT 
and  TXDOT)  have  proposed  MUTCD 
changes  to  the  YELLOW  lane-use 
control  signal  indication  used  on 
freeways.  The  MNDOT  also  proposed 
changing  the  MUTCD  to  allow 
darkening  of  lane  control  signals  that 
are  used  for  non-reversible  freeway  lane 
operation. 

MUTCD  Section  4E-9  provides  the 
following  meanings  for  YELLOW  lane- 
use  control  signal  indications: 

1.  A  steady  YELLOW  X  means  that  a 
driver  should  prepare  to  vacate,  in  a  safe 
manner,  the  lane  over  which  the  signal 
is  located  because  a  lane  control  change 
is  being  made.  The  driver  should  avoid 
occupying  that  lane  when  a  steady  RED 
X  is  displayed. 

2.  A  flashing  YELLOW  X  over  a  lane 
means  that  a  driver  is  permitted  to  use 
that  lane  for  a  left  turn.  The  driver  is 
cautioned  that  he  may  be  sharing  that 
lane  with  opposite  flow  left-turning 
vehicles. 

The  MNDOT  identified  a  need  to 
provide  an  additional  signal  message 
when  incidents,  maintenance  activities, 
or  congestion  require  drivers  using  these 
reversible  lanes  to  exercise  caution. 
MNDOT  conducted  an  experimentation 
with  two  new  lane  use  control  signal 
indications: 

1.  A  steady  Downward  YELLOW 
ARROW  meaning  the  same  as  a  steady 
YELLOW  X. 

2.  A  Flashing  Downward  YELLOW 
ARROW  meaning  that  a  driver  is 
permitted  to  cautiously  use  the  freeway 
lane  over  which  the  signal  is  located. 

The  research  showed  that  84%  of  the 
respondents  interpreted  the  proposed 
steady  YELLOW  ARROW  as  meaning 
the  driver  may  use  this  lane,  but  should 
use  extra  caution.  The  intended 
meaning  should  have  been  the  same  as 
the  steady  YELLOW  X  definition  above. 
The  understanding  rate  for  the  proposed 
Flashing  Downward  YELLOW  ARROW 
was  50%  which  means  that  one-half  of 
the  respondents  incorrectly  interpreted 
its  meaning. 

In  order  to  not  mislead  drivers,  the 
MNDOT  also  proposed  darkening  the 
lane  control  signals  when  they  were  not 
in  operation. 

The  TXDOT  provided  an  alternate 
proposal  to  keep  the  MUTCD  meanings 
for  lane-use  control  signals  and  add  a 
new  lane  control  indication — a  steady 
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Downward  YELLOW  ARROW.  The 
meaning  of  this  new  lane  control 
indication  would  be  that  the  driver  can 
use  this  lane  with  caution.  However, 
because  of  the  lack  of  understanding  of 
the  Flashing  and  Steady  Downward 
YELLOW  ARROWS  FHWA  does  not 
support  this  proposed  change  to  the 
MUTCD. 
The  FHWA  proposes  the  following: 

1.  To  revise  MUTCD  section  4E-12  to 
allow  darkening  of  lane  control  signals 
that  are  used  on  non-reversible  freeway 
lanes; 

2.  To  deny  the  MNDOT's  request  for 
change  in  the  MLTTCD  relative  to  the  use 
of  steady  and  flashing  YELLOW 
ARROW  lane  control  signals; 

3.  To  deny  the  TXDOT's  request  for  a 
change  to  allow  the  use  of  steady 
YELLOW  ARROW  lane  control  signals; 
and 

4.  To  permit  the  MNDOT  and  the 
TXDOT  to  conduct  further 
experimentation  in  the  use  of  steady 
and  flashing  yellow  arrow  lane  control 
signals. 

The  NCUTCD  conciu^  with  the 
FHWA's  position.  The  proposed  change 
to  allow  darkening  of  lane  control 
signals  on  non-reversible  freeway  lanes 
would  impose  no  additional  cost  on 
highway  agencies. 

(28)  Request  IV-95(C)— Intersection 
Control  Beacons 

The  Military  TrafBc  Management 
Command.  Department  of  the  Army, 
suggested  that  two  beacons  and  a  stop 
sign  should  be  required  on  each 
intersection  approach  controlled  by  a 
"RED"  Intersection  Control  Beacon.  An 
Intersection  Control  Beacon  consists  of 
one  or  more  sections  of  a  standard 
traffic  signal  head,  having  flashing 
CIRCULAR  YELLOW  or  CIRCULAR 
RED  indications  in  each  face. 


The  FHWA  believes  that  in  the 
majority  of  situations,  one  signal 
indication  would  provide  adequate 
visibility.  However,  for  added  visibility 
the  first  paragraph  of  section  4E-3 
already  allows  the  use  of  supplemental 
beacons. 

To  provide  a  back-up  for  the 
Intersection  Control  Beacon  in  the  event 
of  a  bulb  bum  out,  the  NCUTCD 
proposed  that  a  mandatory  requirement 
for  a  STOP  sign  is  necessary.  The 
FHWA  agrees,  and  proposes  to  amend 
the  MUTCD  to  require  a  STOP  sign  as 
backup  for  the  Intersection  Control 
Beacon.  This  amendment  would  impose 
no  significant  increase  in  costs  to 
highway  agencies. 

(29)  Request  IV-118(C)— Relocate 
Section  4C,  Signal  Warrants 

The  NCUTCD  has  requested  that 
MUTCD  section  4C,  "Warrants  for 
Traffic  Signals,"  be  relocated  before 
section  4B,  "Traffic  Control  Signals." 
This  text  relocation  will  allow  a  user  of 
the  MUTCD  to  determine  if  signals  are 
justified  before  looking  at  the  text  that 
describes  signals  and  their  design. 

The  FHWA  supports  this  proposed 
amendment.  This  amendment  would 
impose  no  additional  costs  on  highway 
agencies. 

(30)  Request  IV-122(C)— Disabled 
Pedestrians 

A  citizen  in  Marysville,  California, 
suggested  that  the  MUTCD  be  revised  to 
better  address  the  needs  of  older  and 
disabled  pedestrians.  It  was  suggested 
that  pedestrian  detectors  (usually  push 
button)  be  easily  activated  for 
pedestrians  with  physical  disability.  It 
was  also  suggested  that  a  system,  known 
as  the  "Turtle  Crosswalk"  and 
developed  at  the  University  of  Alberta, 
be  implemented  at  intersections  where 


pedestrian  signals  are  installed.  This 
system  provides  a  second  push  button 
that  allows  additional  time  for  slower 
walking  pedestrians  to  cross  the 
roadway.  The  second  button  would  only 
be  activated  by  pedestrians  needing 
additional  time  to  cross  the  roadway. 

The  FHWA  agrees  with  this 
amendment  and  proposes  to  add  the 
following  paragraph  after  the  first 
paragraph  in  section  4B-29: 

Pedestrian  detectors  (push  buttons) 
should  be  easily  activated.  At  signalized 
intersections  with  demonstrated  need,  a 
second  detector  wi\h  instructional 
signing  may  be  installed  to  provide 
additional  crossing  time  for  slower 
walking  pedestrians. 

This  amendment  may  impose  some 
additional  costs  on  highway  agencies: 
therefore,  an  implementation  period 
would  be  established. 

(31)  Request  IV-124(C)— Educational 
Plaque  for  Pedestrian  Signals 

The  aty  of  San  BuenaventxuB, 
California,  developed  a  sign  to  improve 
pedestrian  understanding  of  the  WALK 
and  DONT  WALK  indications  at 
signalized  intersections.  The  sign  is 
proposed  to  be  used  at  locations  with 
either  word  or  symbol  pedestrian 
crossing  messages.  The  signs  would  be 
installed  where  at  least  10  pedestrians 
an  hour  use  the  crosswalk  and  at  other 
high  traffic-generating  areas,  such  as, 
hospitals  and  schools. 

The  FHWA  does  not  feel  that  the  sign 
should  be  mandatory  at  all  intersections 
where  pedestrian  indications  are 
located.  The  location  for  these  signs 
should  be  left  to  engineering  judgment. 
The  sign  design  and  wording  is  shown 
below.  Alternative  designs  or  wording 
are  welcome. 
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The  FHWA  is  soliciting  public 
comments  and  suggestions  concerning 
this  proposal. 

(32)  Request  VI-88(C)-^inergency 
Flashers 

Southern  Bell  requested  that  section 
6F-7C  of  Revision  3  to  the  MUTCD  be 
amended  to  allow  the  use  of  emergency 
flashers  on  maintenance  vehicles  during 
normal  daytime  maintenance 
operations. 

Southern  Bell  operates  a  large  number 
of  small  service  vehicles  that  provide 
telecommunication  services  to 


businesses  and  residential  homes. 
Southern  Bell  feels  that  the  operation  of 
emergency  flashers,  in  addition  to 
rotating  domes  and  strobe  lights,  are 
appropriate  for  these  vehicles. 

After  review  of  this  matter,  the  FHWA 
has  found  no  research  or  operational 
experience  that  shows  emergency 
flashers  create  an  unsafe  condition. 
Accordingly,  the  FHWA  proposes  to 
allow  the  use  of  emergency  flashers  on 
maintenance  vehicles  during  normal 
daytime  maintenance  operations.  This 
would  give  pubUc  agencies  an 


alternative  method  for  displaying 
flashing  beacons. 

(33)  Request  VII-2(C)— School  Bus  Stop 
Ahead  Symbol  Sign 

The  North  Carolina  Department  of 
Transportation  has  submitted  a  symbol 
sign  for  use  as  an  alternate  to  the 
"School  Bus  Stop  Ahead"  word 
messsage  sign,  llie  proposed  warning 
sign  depicts  a  bus  with  the  extended 
signal  arm  with  the  Stop  Sign  as  shown 
below. 
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Figure  9 
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Since  the  MUTCD  does  not  contain  a 
symbol  for  the  school  bus  sign,  the 
FHWA  proposes  to  adopt  the  symbol 
sign  shown  above  and  include  it  as  an 
option  in  MUTCD  section  7B-11.  This 
proposal  would  not  impose  any 
additional  financial  buiden  on  the  State 
and  local  highway  agencies. 

(34)  Request  vni-26(C>— Maximum 
Flash  Rate  at  Railroad  Highway  Grade 
Crossings 

This  request  is  from  the  NCUTCD. 
The  MUTCD  cvurently  requires  that 
flashing  light  units  at  railroad-highway 
grade  crossings  shall  flash  alternately. 
Each  incandescent  lamp  shall  flash 
between  a  minimum  of  35  and  a 
maximum  of  55  flashes  per  minute.  The 
AAR  Signal  Manual  of  Recommended 


Practices  has  recommended  flash  rates 
of  45  minimum  and  65  maximum  per 
minute.  The  Railroad-Highway  Grade 
Crossing  Handbook  discusses  flash  rates 
between  a  minimum  of  45  and  a 
maximum  of  65.  These  higher  flash  rates 
are  supported  by  research.  Some 
railroads  are  already  reportedly  using 
equipment  that  provides  flash  rates  up 
to  60  per  minute. 

In  order  to  insure  that  all  three  of  the 
above  documents  are  compatible,  it  is 
recommended  that  the  MUTCD  be 
revised  to  provide  for  a  flash  rate  of  35 
minimum  and  65  maximxun.  This 
change  will  impose  no  additional 
requirements  or  additional  costs.  The 
FHWA  supports  this  change. 


(35)  Request  Vra-29(C)— Symbol  for 
Railroad  Advance  Warning  Sign 

This  request  from  a  private  citizen  in 
Chelterham.  Pennsylvania,  is  to  replace 
the  standard  round  Railroad  Advance 
Warning  Sign  (WlO-l)  with  diamond 
shaped  sign(s)  as  shown  below.  The 
rational  for  this  change  is  that  the 
proposed  warning  signs  are  similar  to 
other  standard  warning  sign  "crossing" 
messages  as  contained  in  the  MUTCD. 

The  FHWA  is  not  in  favor  of  tiiis 
proposal.  The  round  Advance  Warning 
Sign  is  intentionally  unique  from  other 
warning  signs  and  is  intended  to  convey 
to  motorists  the  special  attention  they 
need  to  apply  when  approaching  a 
railroad-highway  grade  crossing. 
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(36)  Request  VIII-30(C)— Symbol  for 
Number  of  Tracks  Sign 

This  request  from  a  private  citizen  in 
Chelterham,  Pennsylvania,  is  to  replace 
the  standard  Number  of  Tracks  Sign 
(R1&-2)  with  a  symbol  sign  showing 


tracks  instead  of  the  word  "TRACKS." 
The  symbol  is  shown  below.  The 
purpose  stated  for  this  request  is  to 
provide  better  understanding  of  traffic 
control  signs  for  non-English  speaking 
drivers. 


The  FHWA  proposes  to  deny  this 
request.  The  FHWA  does  not  have  any 
data  to  indicate  that  the  standard 
Number  of  Tracks  Sign  is 
misunderstood  by  drivers. 
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(37)  Request  VIII-36(C)— Signs  and 
Markings  for  No  Lane  Change  Zones  at 
Railroad  Crossings 

The  FHWA  received  a  request  from  a 
private  citizen  in  Pompano  Beach. 
Florida,  to  require  markings  at  railroad- 
highway  grade  crossings  to  prohibit 
vehicle  lane  changing  on  the  tracks 
when  there  are  two  or  more  lanes  in  one 
direction.  It  was  also  recommended  that 
longitudinal  markings  be  placed  75  feet 
before  a  crossing  and  75  feet  beyond  a 
crossing.  These  markings  would 
designate  a  "safety  zone"  where  no  lane 
changiM  would  be  permitted. 

The  FHWA  does  not  support  adopting 
this  as  a  MUTCD  requirement  because  it 
believes  that  the  implementation  of  "no 
passing  zones"  should  be  determined  at 
each  specific  crossing  based  on  an 
engineering  study  of  that  crossing. 

(38)  Request  VIII-3  7(C)— Fast  Train 
Signs 

This  request,  from  the  Federal 
Railroad  Administration  (FRA),  is  for 
the  development  of  a  warning  sign  and 
warrants  for  use  on  approaches  to  high 
speed  rail  crossings  that  may  or  may  not 
be  already  equipped  with  automatic 
warning  devices.  This  warning  sign 
would  be  a  yellow  diamond  or  ciicle 
and  contain  a  message  such  as:  "LOOK 
FOR  HIGH  SPEED  TRAINS;"  or 
"BEWARE  FAST  TRAINS."  A 


supplemental  plaque  indicating  the 
number  of  tracks  is  also  proposed.  This 
sign  would  only  be  used  at  crossings 
where  high  speed  trains  (80  to  110  mph) 
operate.  The  FHWA  invites  comments 
on  the  shape,  message,  and  criteria  for 
application  of  this  proposed  sign. 

(39)  Request  Vni-38(C)— 
Supplementary  Plaques  on  STOP  and 
YIELD  Signs  Used  at  Railroad-Highway 
Grade  Crosungs 

This  second  request  from  the  FRA  is 
to  permit  the  use  of  a  supplementary 
plaque  with  STOP  or  YIELD  Signs  at 
railroad-highway  grade  crossings.  The 
supplementary  plaque  would  have  a  red 
background  and  white  lettering  with 
messages  such  as:  2-TRACKS;  or 
WATCH  FOR  SECOND  TRAIN;  etc.  The 
FHWA  invites  comments  on  the 
appropriateness  of  the  proposed 
supplementary  plaques.  The  FHWA  is 
concerned  that  a  lengthy  message  will 
result  in  a  supplemental  sign  which 
may  detract  from  the  regulatory  message 
of  STOP  or  YIELD. 

(40)  Request  VIII-39(C)— Warrants  for 
Warning  Devices  at  Railroad-Highway 
Grade  Crossings  With  High  Speed  Train 
Operations 

This  third  request  from  the  FRA  is  to 
include  in  Part  VIII  of  the  MUTCD 
recommended  application  criteria 


(warrants)  for  the  use  of  warning 
devices,  i.e.,  signs,  active  advaiK» 
warning  signs,  flashers,  gates,  foux- 
quadrant  gates,  gates  with  median 
barriere.  constant  warning  time  circuitry 
and/or  means  (loops)  for  vehicle 
detection  at  crossings  hosting  high 
speed  trains  (80  to  110  mph).  The 
FHWA  supports  this  proposal,  as  it  is 
important  that  applications  be 
standardized  and  uniform.  Highway 
users  should  encounter  similar  warning 
systems  for  similar  railroad-highway 
grade  crossing  situations  throughout  the 
country.  The  FHWA  invites  comments 
on  the  warrants  which  should  be 
applied  for  warning  devices  at  railroad- 
highway  grade  crossings  where  high 
speed  train  operations  are  present 

(41)  Request  Vni-40(C)— Placement  of 
the  Crossing  Identification  Number  Tag 

This  fourth  request  from  the  FRA  is  to 
include  in  Part  Vm  of  the  MUTCD  the 
standards  for  the  design  and  placement 
of  the  U.S.  DOT/AAR  National  Rail- 
Highway  Crossing  Inventory  number 
plate.  This  proposal  would  specify  the 
sign  size,  material  used,  and  the 
location  of  the  plate  at  the  crossing.  The 
FHWA  supports  this  proposal  for  Uie 
uniformity  of  location  and  durability  of 
this  tag. 
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(42)  Request  IX-€(I)-^»torking 
Hazardous  Bicycle  Conditions 

The  FHWA  received  an  inquiry  from 
a  consulting  engineer  in  Salem,  Oregon, 
concerning  whether  or  not  the 
discussion  in  MUTCD  section  9C-6  and 
the  accompanying  Hgure  9-7  is 
intended  for  bicycle  facilities  only.  The 
diagram  and  discussion  apply  to  any 
roadway  situation  where  a  hazardous 
drain,  grate,  or  any  other  roadway 
condition  may  be  hazardous  to  the 
bicyclist.  TTie  FHWA  intends  to  include 
this  clarification  in  the  next  edition  of 
the  MUTCD. 

Rulemaking  Analyses  and  Notices; 
Executive  Order  12866  (Regulatory 
Planning  and  Review)  and  DOT 
Regulatory  Policies  and  Procedures 

The  FHWA  has  determined  that  this 
action  is  not  a  significant  regulatory 
action  within  the  meaning  of  Executive 
Order  12866  or  significant  within  the 
meaning  of  Department  of 
Transportation  regulatory  policies  and 
procedures.  It  is  anticipateid  that  the 
economic  impact  of  this  rulemaking 
would  be  minimal.  Most  of  the  changes 
proposed  in  this  notice  provide 
additional  guidance,  clarification,  and 
optional  applications  for  traffic  control 
devices.  The  FHWA  expects  that 
appUcation  uniformity  will  improve  at 
little  additional  expense  to  public 
agencies  or  the  motoring  public, 
llierefore,  a  full  regulatory  evaluation  is 
not  required. 

Regulatory  Flexibility  Act 

In  compliance  with  the  Regulatory 
Flexibility  Act  (Pub.  L.  96-354,  5  U.S.C. 
601-612),  the  FHWA  has  evaluated  the 
effects  of  this  proposed^action  on  small 
entities,  including  small  governments. 


This  notice  of  proposed  rulemaking 
adds  some  alternative  traffic  control 
devices  and  only  a  very  limited  number 
of  new  or  changed  requirements.  Most 
of  the  proposed  changes  are  expanded 
guidance  and  clarification  information. 
Based  on  this  evaluation,  the  FHWA 
hereby  certifies  that  this  action  would 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

Executive  Order  12612  (FedCTalism 
Assessment) 

lliis  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
this  action  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  federalism  assessment. 
The  MUTCD  is  incorporated  by 
reference  in  23  CFR  part  655,  subpart  F, 
which  requires  that  changes  to  the 
national  standards  issued  by  the  FHWA 
shall  be  adopted  by  the  States  or  other 
Federal  agencies  within  two  years  of 
issuance.  These  proposed  amendments 
are  in  keeping  with  the  Secretary  of 
Transportation's  authority  under  23 
U.S.C.  109(d),  315,  and  402(a)  to 
promulgate  imiform  guidelines  to 
promote  the  safe  and  efficient  use  of  the 
highway.  To  the  extent  that  these 
amendmends  override  any  existing  State 
requirements  regarding  traffic  control 
devices,  they  do  so  in  the  interests  of 
national  uniformity. 

Executive  Order  12372 
(Intergovemmental  Review) 

Catalog  of  Federal  Domestic 
Assistance  Program  Number  20.205, 
Highway  Planning  and  Construction. 
The  regulations  implementing  Executive 


Order  12372  regarding 
intergovemmental  consultation  on 
Federal  programs  and  activities  apply  to 
this  program. 

Paperwork  Reduction  Act 

This  action  does  not  contain  a 
collection  of  information  requirement 
for  purposes  of  the  Pa{>erwork 
Reduction  Act  of  1980,  44  U.S.C.  3501 
etseq. 

National  Environmental  Policy  Act 

The  agency  has  analyzed  this  action 
for  the  piupose  of  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321  et  seq.)  and  has  determined 
that  this  action  would  not  have  any 
effect  on  the  quality  of  the  environment. 

Regulation  Identification  Number 

A  regulation  identification  number 
(RIN)  is  assigned  to  each  regulatory 
action  Usted  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  eadi  year.  The  RIN  contained 
in  the  heading  of  this  document  can  be 
used  to  cross  reference  this  action  with 
the  Unified  Agenda. 

List  of  Subjects  in  23  CFR  655 

Design  standards.  Grant  programs — 
transportation.  Highways  and  roads. 
Incorporation  by  reference.  Signs. 
Traffic  regulations. 

(23  U.S.C  109(d),  114(a),  315.  and  402(a);  23 
CFR  1.32,  655.601, 655.602.  and  655.603:  49 
CFR1.48) 

Issued  on:  June  1, 1995. 
Rodney  E.  Slater, 
Federal  Highway  Administrator. 
[FR  Doc  95-14310  Filed  6-»-95;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Indian  Affairs 

Plan  for  the  Distribution  of  the 
Confederated  Tribes  of  the  Colville 
Reservation  Indian  Judgment  Funds  in 
Docltet  No.  181-D  Before  the  United 
States  Court  of  Federal  Claims 

AGENCY:  Bureau  of  Indian  Affairs. 

Interior. 

action:  Notice.  


EFFECTIVE  DATE:  This  plan  was  effective 
as  of  April  5, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Terry  Lamb,  Historian,  Bureau  of  Indian 
Affairs.  Division  of  Tribal  Government 
Services,  MS  2611-MIB.  1849  C  Street. 
N.W.,  Washington,  D.C.  20240. 
SUPPLEMENTARY  INFORMATION:  The  Act  of 
November  2. 1994.  (Pub.  L.  103-436. 
108  Stat.  4577).  requires  that  a  plan  be 
prepared  and  submitted  to  Congress  for 
the  distribution  of  funds  appropriated  to 
pay  a  judgment  of  the  Indian  Claims 
Commission  or  Court  of  Federal  Claims 
to  the  Confederated  Tribes  of  the 
Colville  Reservation.  Funds  were 
appropriated  pursuant  to  section  1304 
of  title  31,  United  States  Code,  in 
satisfaction  of  the  Settlement  Agreement 
entered  into  between  the  United  States 


and  the  Tribe  on  April  16. 1994.  The 
plan  for  the  use  of  the  funds  was 
submitted  to  Congress  with  a  letter 
dated  January  17. 1995.  and  was 
received  (as  recorded  in  the 
Congressional  Record)  by  the  Senate  on 
January  26. 1995,  and  by  the  House  of 
Representatives  on  January  19. 1995. 
The  plan  became  effective  April  5. 1995. 
as  provided  by  the  Act,  since  a  joint 
resolution  disapproving  it  was  not 
enacted.  The  plan  reads  as  follows: 

Plan— For  the  Use  of  Judgment  Funds 
Awarded  to  the  Confederated  Tribes  of 
the  Colville  Reservation  Docket  181^ 
Before  the  United  States  Court  of 
Federal  Claims 

The  funds  appropriated  in  satisfaction 
of  the  award  enteral  on  behalf  of  the 
Confederated  Tribes  of  the  Colville 
Reservation  in  Docket  181-D  before  the 
United  States  Court  of  Federal  Claims, 
(less  attorney  fees,  litigation  and  related 
expenses,  and  including  all  interest  and 
investment  income  accrued),  shall  be 
distributed  to  all  enrolled  tribal 
members,  bom  on  or  prior  to  and  living 
as  of  February  15. 1995. 

Per  Capita  Aspect:  The  Confederated 
Tribes  of  the  Colville  Reservation  shall 
make  a  per  capita  distribution  of  one 
hundred  percent  (100%)  of  the 
principal,  interest,  and  investment 


income  accrued,  in  a  sum  as  equal  as 
possible,  to  each  member  of  the 
Confederated  Tribes  of  the  Colville 
Reservation,  bom  on  or  prior  to  and 
living  on  Febmary  15, 1995,  whose 
names  appear  on  the  tribal  roll,  as 
approved  by  the  Secretary.  Any 
remaining  amount,  after  the  per  capita 
payment  to  the  eligible  members,  shall 
revert  to  the  tribe  for  use  in  tribal 
administration  programs. 

General  Provisions 

The  per  capita  shares  of  living, 
competent  adults  shall  be  paid  directly 
to  them.  The  per  capita  shares  of 
deceased  individual  beneficiaries  shall 
be  determined  and  distributed  in 
accordance  with  43  CFR  part  4.  subpart 
D.  Per  capita  shares  of  legal 
incompetents  and  minors  shall  be 
handled  as  provided  in  the  Act  of 
October  19. 1973.  87  Stat.  466.  as 
amended  January  12. 1983. 96  Stat. 
2512.  Minors'  shares  will  be  held  in 
trust  until  the  minor  reaches  18  or  his/ 
her  high  school  class  graduates  from 
high  school,  whichever  is  the  latter. 

Dated:  May  23. 1995. 
Ada  E.  Deer. 

Assistant  Secretary-Indian  Affairs. 

IFR  Doc.  95-14359  Filed  6-9-95;  8:45  amj 
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DCPARTIKMT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Indian  Qaminf;  Pueblo  of  San 
lldefonae  of  New  Mexico 

AGENCY:  Bureau  of  Indian  Affairs, 

Interior. 

ACTION:  Notice  of  Approved  TribaiyState 

Compact. 


summary:  Pursuant  to  25  U.S.C.  §  2710, 
of  the  Indian  Gaming  Regulatory  Act  of 


1988  (Pub.  L.  100-497),  the  Secretary  of 
the  Interior  shall  publish,  in  the  Federal 
Register,  notice  of  approved  Tribal/State 
Compacts  for  the  purpose  of  engaging  in 
Class  in  (casino)  gambling  on  Indian 
reservations.  The  Assistant  Secretary — 
Indian  Affairs,  Department  of  the 
Interior,  through  her  delegated 
authority,  has  approved  the  Compact 
Between  The  Pueblo  of  San  Ildefonso  of 
New  Mexico  and  the  State  of  New 
Mexico,  which  was  executed  on  April 
17, 1995. 


DATES:  This  action  is  effective  June  12. 
1995. 

FOR  FUfrfHER  INFORMATION  CONTACT: 
George  T.  Skibine.  Director,  Indian 
Gaming  Management  Staff.  Bureau  of 
Indian  Affairs,  Washington.  D.C.  20240, 
(202)  219-4070. 

Dated:  June  2. 1995. 
Ada  E.  Deer, 

Assistant  Secretary— Indian  Affairs. 
IFR  Doc  95-14355  Filed  6-9-95;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Indian  Affairs 

Plan  for  ttM  Use  of  tha  Mission  Indtan 
Judgment  Funds  in  Docket  No.  80  A- 
2  Befora  the  United  States  Court  of 
Federal  Claims 

AGENCY:  Bureau  of  Indian  Affairs, 

Interior. 

action:  Notice. 


EFFECTIVE  DATE:  This  plan  was  effective 
asofMarchg.  1995. 
F0«  FURTHER  INFORMATION  CONTACT: 
Terry  Lamb.  Historian.  Bureau  of  Indian 
A&irs.  Division  of  Tribal  Government 
Services.  MS  2611-MIB,  1849  C  Street. 
N.W.,  Washington.  DC.  20240. 
SUPPLEMENTARY  INFORMATION:  The  Act  of 
October  19. 1973.  (Pub.L  93-134.  87 
Stat.  466),  as  amended,  requires  that  a 
plan  be  prepared  and  submitted  to 
Congress  for  the  use  and  distribution  of 
funds  appropriated  to  pay  a  judgment  of 
the  Indian  Claims  Commission  or  Court 
of  Claims  to  any  Indian  tribe.  Fimds 
were  appropriated  on  October  26.  1993, 
in  satisfaction  of  the  award  granted  to 
the  Mission  Indians  before  the  United 
States  Court  of  Federal  Claims  in  Docket 
80  A-2.  The  plan  for  the  use  of  the 
funds  was  submitted  to  Congress  with  a 
letter  dated  October  20, 1994,  and  was 
received  (as  recorded  in  the 
Congressional  Record)  by  the  Senate  on 
December  1,  1994.  and  by  the  House  of 
RepresentativBS  on  December  1,  1994. 
The  plan  became  effective  March  9. 
1995.  as  provided  by  the  1973  Act,  as 
amended  by  Pub.L.  97-458.  since  a  joint 
resolution  disapproving  it  was  not 
enacted.  The  plan  reads  as  follows: 

PLAN— for  the  Use  and  Distribution  of 
the  Cuyapaipe  Band  of  Mission  Indians, 
et  al.  in  Docket  80-A-2  before  the 
United  SUtes  Court  of  Federal  Claims 

The  funds  appropriated  October  26. 
1993.  in  satisfaction  of  the  award 
granted  in  Docket  80-A-2,  panted  to 
the  Cuyapaipe  Band  of  Mission  Indians, 
et  al.  before  the  United  States  Court  of 
Federal  Claims,  less  attorney  fees  and 
litigation  expenses,  and  including  all 
interest  and  investment  income  accrued 
shall  be  used  and  distributed  as  follows. 

The  Secretary  of  the  Interior 
(Secretary)  shall  divide  the  funds 
between  the  six  respective  Mission 
Bands  of  Indians  of  California, 
according  to  the  settlement  and 
judgment  in  Docket  80-2-A.  The 
division  of  the  funds  is  as  follows: 
Cuyapaipe,  $257,995;  Santa  Rosa. 
$517,880;  Morongo  Band,  $6,066,375; 
Pechanga  Band.  $439,420:  La  Posta 
$118,330;  and  San  Luis  Rey  $100,000. 


Interest  and  investment  income  accrued 
shall  be  proportionately  divided  in 
accordance  with  the  appropriate 
investments  made  prior  to  the  effective 
date  of  the  plan. 

Cuyapaipe  Band 

The  Cuyapaipe  Band  of  Mission 
Indians  share  of  the  award  in  Docket 
80-A-2  shall  be  distributed  and  used  as 
follows. 

Per  Capita  Aspect 

The  Secretary  shall  make  per  capita 
distributions  in  sums  as  equal  as 
possible  of  thirty  percent  (30%)  of  the 
Band's  share.  The  membership  roll  of 
the  Cuyapaipe  Band  shall  be  brought 
current,  pursuant  to  the  Band's 
Constitution  and  By-Laws,  to  include  all 
band  members  bom  on  or  prior  to  and 
living  on  the  effective  date  of  this  Plan. 
The  per  capita  distributions  shall  be 
made  in  accordance  with  the  wishes  of 
the  General  Council.  Any  remaining 
amount  after  the  per  capita  payments 
have  been  distributed  to  the  members 
shall  revert  to  the  tribe  for  use  in  the 
programming  aspect  of  this  plan. 

Programming  Aspect 

Seventy  percent  (70%)  of  the  funds 
allocated  to  the  Cuyapaipe  Band  shall 
be  invested  by  the  Cuyapaipe  General 
Council  in  a  permanent  investment 
program.  Until  such  time  as  the 
Cuyapaipe  Coimcil  presents  an 
investment  plan  to  the  Secretary  for 
approval,  the  Secretary  shall  continue  to 
invest  the  funds  of  this  aspect.  Should 
the  Council  undertake  to  invest  the 
funds  in  the  future  it  shall  present  an 
investment  plan  to  the  Secretary  for 
approval. 

The  investment  plan  will  contain  or 
be  subject  to  the  requirements  of  soimd 
investments,  responsible  accoimting 
and  adequate  controls  to  obtain 
maximum  benefit  for  the  Cuyapaipe 
Band  of  Mission  Indians. 

Upon  the  Secretary's  approval  of  the 
investment  plan,  the  invested  funds  will 
be  transferred  to  the  Cuyapaipe  Band  at 
a  mutually  agreed  upon  time.  All 
responsibility  of  the  United  States  for 
the  judgment  funds  or  the  investment  or 
use  of  ^e  funds  so  transferred  shall 
cease  at  the  time  the  funds  are 
transferred. 

La  Posta  Band 

The  La  Posta  Band  of  Mission  Indians 
share  of  the  award  in  Docket  80-A-2 
shall  be  distributed  and  used  as  follows. 

Programming  Aspect 

Seventy  percent  (70%)  of  the  funds 
allocated  to  the  La  Posta  Band, 
including  principal,  interest  and 


investment  Income  accrued  shall  be 
invested  by  the  Secretary,  to  be  used  by 
the  tribal  governing  body  on  a  budgetary 
basis  on  programs  which  may  include, 
but  are  not  limited  to:  tribal 
administrative  costs,  economic 
development,  tribal  educational  and 
burial  fund  priorities. 

Tribal  Investment  and  Dividend  Aspect 

Thirty  percent  (30%)  of  the  funds 
allocated  to  the  La  Posta  Band  shall  be 
transferred  to  the  Band  to  be  invested  by 
the  Band  in  an  investment  program. 
Until  such  time  as  the  La  Posta  Band 
presents  an  investment  plan  to  the 
Secretary  for  approval,  the  Secretary 
shall  continue  to  invest  the  funds  of  this 
aspect. 

The  investment  plan  will  contain  or 
be  subject  to  the  requirements  of  sound 
investments,  responsible  accounting 
and  adequate  controls  to  obtain 
maximum  benefit  for  the  La  Posta  Band. 

Upon  the  Secretary's  approval  of  the 
investment  plan,  the  invested  funds  will 
be  transferred  to  the  La  Posta  Band  at  a 
mutually  a^feed  upon  time.  All 
responsibility  of  the  United  States  for 
the  judgment  funds  or  the  investment  or 
use  of  the  funds  so  transferred  shall 
cease  at  the  time  the  funds  are 
transferred. 

The  principal  of  the  investment  plan 
will  remain  continually  invested  until 
such  time  as  the  governing  body  of  the 
La  Posta  Band  authorizes  the  use  of  the 
principal  for  tribal  programs.  The 
interest  on  the  principal  shall  be 
distributed  by  the  Band  in  the  form  of 
dividend  payments  to  all  eligible  tribal 
members  bom  on  or  prior  to  and  living 
on  the  dates  such  dividend  payinents 
are  declared  by  the  tribal  governing 
body. 


Morongo  Band 

Per  Capita  Aspect 

The  Secretary  of  the  Interior 
(Secretary)  shall  make  a  per  capita 
distribution  of  eighty  percent  (80%)  of 
the  Band's  share  of  the  principal, 
interest,  and  investment  income 
accrued,  in  sums  as  equal  as  possible, 
pursuant  to  the  custom  and  tradition 
practices  of  the  Band.  The  membership 
roll  of  the  Morongo  Band  shall  be 
brought  current,  pursuant  to  Amended 
Ordinance  No.  3  of  the  Morongo  Band. 
Such  per  capita  payments  shall  include 
all  ehgible  Band  members  bom  on  or 
prior  to  and  living  on  the  effective  date 
of  this  Plan. 

Any  remaining  amount  after  the  per 
capita  payments  to  the  members  shall 
revert  to  the  band  for  use  in  the 
programming  aspect  of  this  plan. 
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Programming 

Twenty  percent  (20%)  of  the  Band's 
share  shall  be  invested  by  the  Secretary 
and  utilized  by  the  governing  body  on 
a  budgetary  basis  for  purposes  which 
may  include,  but  not  be  limited  to, 
water  system  expansion,  water  system 
repairs,  water  system  services  and 
aquifer  recharge. 

Pechanga  Band 

The  Pechanga  Band  of  Mission 
Indians  share  of  the  award  in  Docket 
80-A-2  shall  be  used  in  the  following 
manner. 

The  Band's  share  will  be  invested  by 
the  Secretary  for  tribal  program  and 
investment  purposes,  until  such  time  as 
the  General  Council  determines  the  use 
of  the  funds,  through  the  normal 
administrative  process.  The  Band's 
share  will  be  used  for  activities  which 
may  include,  but  not  be  limited  to:  land 
acquisition,  fire  department,  cemetery 
burial  fund,  recreation  and  youth 
programs,  Pechanga  Creek  embankment 
improvements,  a  convalescent  home  for 
the  elderly,  tribal  administration  and 
operations. 

If  at  any  future  date  the  Pechanga 
Band  presents  an  investment  plan  to  the 
Secretary  for  approval,  the  Secretary 
shall  determine  that  the  investment  plan 
contains  and  is  subject  to  the 
requirements  of  sound  investments, 
responsible  accounting  and  adequate 
controls,  to  obtain  maximum  benefit  for 
the  Pechanga  Band.  Upon  the 
Secretary's  approval  of  the  investment 
plan,  the  invested  funds  will  be 
transferred  to  the  Pechanga  Band,  at  a 
mutually  agreed  upon  time.  All 


responsibility  of  the  United  States  for 
the  judgment  funds  or  the  investment  or 
use  of  the  funds  so  transferred  shall 
cease  at  the  time  the  funds  are 
transferred. 

No  part  of  these  funds  shall  be  used 
for  a  per  capita  payment  distribution. 

Santa  Rosa 

The  Santa  Rosa  Band  of  Mission 
Indians  share  of  the  award  in  Docket 
80-A-2  shall  be  used  in  the  follovidng 
manner. 

Investment  Aspect 

Twenty  percent  (20%)  of  the  Band's 
share  shall  be  invested  by  the  Secretary 
in  a  permanent  investment  program. 
The  funds  invested  imder  this  aspect 
shall  be  subject  to  review  periodically 
by  the  governing  body  of  the  Santa  Rosa 
Band  to  determine  whether  continued 
investment  is  in  the  best  interest  of  the 
tribe.  The  governing  body  shall  submit 
a  proposal  to  the  Secretary  for  use  of  the 
investment,  interest  and  investment 
income  accrued. 

Programming 

Eighty  percent  (80%)  of  the  Band's 
share  of  the  funds,  shall  be  invested  by 
the  Secretary,  to  be  used  by  the  tribal 
governing  body  on  a  budgetary  basis  for 
programming  purposes,  which  may 
include,  but  are  not  limited  to:  land 
acquisition,  sewage  facilities,  fire 
department  needs,  an  alcoholism 
treatment  fund,  a  youth  day  care  center, 
the  tribal  cemetery,  and  tribal  recreation 
{acilities. 


San  Luis  Rey 

The  share  of  the  award  in  Docket  80- 
A-2  made  to  the  San  Luis  Rey  Band  of 
Mission  Indians  shall  be  invested  by  the 
Secretary,  until  such  time  as  a  specific 
plan  for  the  use  of  the  funds  is  approved 
by  Congress. 

General  Provisions 

The  per  capita  shares  of  Uving 
competent  adults  shall  be  paid  directly 
to  them.  The  per  capita  shares  of 
deceased  individual  beneficiaries  shall 
be  determined  and  distributed  in 
accordance  with  43  CFR,  part  4,  subpart 
D.  Per  capita  shares  of  1^^ 
incompetents  and  minors  shall  be 
handled  pursuant  to  25  CFR  115.4  and 
115.5,  as  appropriate,  as  provided  in  the 
Act  of  October  19. 1973, 87  Stat.  466,  as 
amended  January  12, 1983, 96  Stat. 
2512. 

None  of  the  funds  made  available 
under  this  plan  for  programming  or  per 
capita  distribution  shall  be  subject  to 
Federal  or  State  income  taxes,  nor  shall 
such  funds  nor  their  availability  be 
considered  as  income  or  resources,  niH' 
otherwise  utilized  as  the  basis  for 
denying  or  reducing  the  financial 
assistance  or  other  benefits  to  which 
such  household  or  member  would 
otherwise  be  entitled  under  the  Social 
Security  Act  or,  except  for  any  per 
capita  shares  in  excess  of  $2,000,  any 
Federal  or  federally  assisted  pn^rams. 

Dated:  May  23. 1995. 
Ada  E.  Daer, 

Assistant  Secretary  ■  Indian  Affairs. 
[PR  Doc  9S-14360  Filed  6-9-95: 8:45  am) 
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to  the  GPO  Order  Desk,  Monday  through  Fhday,  at  (202)  51 2-1800 
from  8:00  a.m.  to  4:00  p.m.  eastern  time,  or  FAX  your  charge  orders 
to  (202)  512-2233. 

TItt*  Stock  NunHMr  PrtM       RmWoo  D«a 


1.  2  (2  Reserved) (869-026-00001-8) $5«)       Jan.  1,  1995 

3  (1994  Compiation 
and  Ports  100  and 
101) -... 


.  (869-026-00002-6)  .....     40.00 


4 (S69-026-00003-4) 


5.50 


1-699  (869-026-00004-2)  ... 

700-1199 (869-026-00005-1) ... 

1200-End,  6  (6 
Reserved) (869-O26-00006-9) 23«) 


23D0 
20i)0 


2]J00 
140)0 
21.00 
aOA) 
25.00 
34A) 
16.00 
21Jn 


0-26  (869-02M)0007-7) ... 

27-45  (869-026-00008-5) ... 

46-51  (869-026-00009-3) ... 

52  (869-026-00010-7) ... 

53-209 - (869-026-0001 1-5)  _. 

210-299 (869-026-00012-3) ... 

300-399 (869-026-00013-1) ... 

400-699 (869-026-00014-0) ... 

700-899 -_ (869-026-00015-8) ZiW 

90(W99 (869^)26-00016-6) 32J00 

1000-1059  (869-026-00017-4) 23X)0 

1060-1 1 19  (869-026-00018-2) 15«) 

1 120-1 199 „_ (869-026-00019-1) \2J0O 

1200-1499 (869-O26-0002(M) 32J0O 

1500-1899  (869-026-00021-2) 3&J00 

1900-1939 (869-026-00022-1) 16A) 

1940-1949 (869-026-O0023-9) XJOO 

1950-1999 — (869-026-00024-7) 40.00 

2000-€nd - (869-026-00025-5) 14«) 


'Jan.  1,  1995 
Jan.  1, 1995 

Jan.  1,  1995 
Jan.  1,  1995 

Jan.  1,1995 

Jan.  1,  1995 
Jan.  1, 1995 
Jan.  1.  1995 
Jan.  1,  1995 
Jan.  1,  1995 
Jan.  1,  1995 
Jan.  1,  1995 
Jan.  1, 1995 
Jan.  1, 1995 
Jan.  1, 1995 
Jan.  1, 1995 
Jan.  1,1995 
Jaal,  1995 
Jan.  1, 1995 
Jan.  1, 1995 
Jan.  1. 1995 
Jan.  1,  1995 
Jan.  1, 1995 
Jan.  1, 1995 

23i)0       Jan.  1.  1995 


8  (869-026-00026-3) ... 

SParts: 

1-199  (869-026-00027-1) 3OJ0O  Jon.  1,  1995 

200-€nd  (869-026^)0028-0) 23.00  Jon.  1, 1995 

0-50 .'. (869-026-00029-8) XW  Joa  1,  1995 

51-199 ......  (869-026^)0030-1) 23.00  Jon.  1,  1995 

200-399 (869-02«X)031-0) 15.00  *Jon.  1,  1993 

400-499 -.- (869-026-00032-8) 21.00  Jon.  1,  1995 

500-€nd  (869-026-O0033-6) 39J0O  Jon.  1,  1995 

11  (869-026-00034-4) 14.00  Jon.  1,  1995 

l2PaflK 

1-199  (869^)26-00035-2) \2J0D  Jan.  1,  1995 

200-219 (869-026-00036-1) 16D0  Jon.  1, 1995 

220-299 (869-026-00037-9) 28.00  Jon.  1,  1995 

30(M99 (869-026-00038-7) 2ZJ0O  Jan.  1,  1995 

500-599 - (869-026-O0039-5) WJOO  Jon.  1,  1995 

600-End (869-026-0004O-9) 35.00  Jon.  1, 1995 

13 (86^)26-00041-7) 32J)0  Jon.  1, 1995 


noe 


141 

1-59 

60-139 

140-199 

200-1 199 

1200-€nd 


151 

0-299  .... 
300-799. 
800-End 


...  (869-026-00042-5) 33J)0 

..  (86WJ26-00043-3) 27i)0 

-.  (86WJ26-0G044-1) 13JJ0 

-  (86WI26-00045-0) 23  JO 

-  (869-026-000460 16.00 


(869-026-00047-«)  ....„     15J)0 

(869-026-00048-4) 26A) 

(869-026-00049-2) 21  A) 

16  Parts: 

0-149  (869-026-00O5O-6) 

150-999 (869-026-0005  M) 

1000-€nd (869-026-00052-2) 

17  Parts: 

1-199  (869-022-00054-3) 

200-239 (869-022-00055-1) 

240<nd  (869-022-00056-0) 

ISPsrts: 

1-149  (869-026-00057-3) 16A) 

150-279 (869-026-00058-1) 13J0 

280-399 (869-022-00059^4) 13.00 

400^nd  (869-022-00060-8) 11  JO 

19  Parts: 

•1-140 (869-026-00061-1) 25JI0 

1-199  (86W)22-00061-6) 39  JO 

200-End  (869-026-00063-8) 12J0 

20  Parts: 

1-399  

40(M99 

50O-End  


7jOO 
19J0 
25J0 

20J0 
23J)0 
30J0 


(869-026-00064-6) ...-.  20J)0 

(869-022-00064-1) 34J)0 

(869-026-00066-2) 34  JO 

21  Parts: 

1-W  (869-022-O0066-7) 16J0 

100-169 (869-022-00067-5) ..._.  21  JO 

170-199 (869-026-0006^-7)  ._„.  22J0 

200-299 (869-022-00069^1) 7J0 

300-«99 (869-022-0007(W) 36J0 

500-599 (869-022-00071-3) 16J0 

600-799 (869-022-00072-1) 8i0 

800-1299 (869-022-00073-(» 22J0 

1300-£nd  ._ (869-026-00075-1)  .„-.  13J0 

22  Parts: 

1-299  „ 

300-€nd  


...  (869-022-00075-6) 32J0 

...  (869-022-00076-4) 23J0 


23  

24  Parts: 

0-199  (869-022-0W78-1) 

200499 (869-022-00079^ 

500-699  .„ {869-022-00080-2) 

700-1699 (869-022-00081-1) 

1700-End „„  (869-022-00082^ 


36J0 
38J0 
20J0 
39  JO 
17  JO 

.  (869-022^)0083-7) 32J0 


...-  (869-022-O0084-5) 20J0 

—  (869-022-00085-3) 33J0 

(869-022-00086-1) 24J0 

-..  (869-022-00087-0) 1 7  JO 


25 

261 

§§1J-1-I.60  - 
§§1.61-1.169.. 
§§1.170-1.300 
§§1J01-1.400 

§§1401-1.440 (869-022-0008W) 30JO 

§§1441-1.500 (869-022-00089-6)  ._...  22J0 

§§1501-1.640 (869-022-0009OH» 21  JO 

§§  1 A41-1150 (869-022-00091-8) 24J0 

§§  1.851-1.907 (869-022-00092-6) 26J0 

§§  1.908-1.1000 (869-022^)0093-4) 27  JO 

§§1.1001-1.1400  (869-022-00094-2) 24J0 

§§1.1401-€nd  (869-022-00095-1) 32J0 

2-29 (869-022-00096-9) 24J0 

30-39  (869-022-00097-7)-....  18J0 

40-49  (869-022-00098-4) I4J0 

•50-299 (869-026-00102-2) 14J0 

300-499 (869-022-00100-1) 24J0 


Jan.  1.1995 
Joa  1,1995 
Jan.  1,1995 
Jon.  1,  1995 
Jon.  1, 1995 

Jon.  1,1995 
Jon.  1, 1995 
Jon.  1,1995 

Jon.  1,  1995 
Jaal.  1995 
Jon.  1,1995 

Apr.  1.  1994 
Apr.  1,  1994 
Apr.  1,  1994 

Apr.  1,  1995 
Apr.  1,  1995 
Apr.  1,  1994 
Apr.  1,  1994 

April,  1995 
Apr.  1,  1994 
Apr.  1,  1995 

Apr.  1,  1995 
Apr.  1,  1994 
Apr.  1,  1995 

Apr.  1,  1994 
Apr.  1,  1994 
Apr.  1,  1995 
Apr.  1,  1994 
Apr.  1,  1994 
Apr.  1,  1994 
Apr.  1,  1994 
Apr.  1,  1994 
Apr.  1,  1995 


Apr.  1, 
Apr.  1, 


1994 
1994 


.(869-O22-00077-2) 21  JO   Apr.  1.  1994 


Apr.  1.  1994 
Apr.  1.  1994 
Apr.  1.  1994 
Apr.  1,  1994 
Apr.  1,  1994 

Apr.  1,  1994 


Apr.  1,  1994 
Apr.  1,  1994 
Apr.  1,  1994 
Apr.  1.  1994 
Apr.  1,  1994 
Apr.  1,  1994 
Apr.  1,  1994 
Apr.  1,  1994 
Apr.  1,  1994 
Apr.  1.  1994 
Apr.  1.  1994 
Apr.  1,  1994 
Apr.  1,  1994 
Apr.  1,  1994 
Apr.  1,  1994 
Apr.  1,  1995 
Apr.  I,  1994 


IV 
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*Apf.  1,  1990 
Ap».  1.  1994 


TM«  Stock  Numbv 

500.509              (869-026-0010*^ 600 

600^  ZZ (86^)22-00102-7) 8.00 

mJT*    (869-022-00103-5) 36.00      .Ape.  1,  1994 

Z^r^ZZL (869-026-00107-3) 1100      "Apr.  1.  1994 


7:42  Z'.Z  (869-022-00105-1) 27a 

43^"""";;; (869-022-00106K)) 21x10 


Julyl 
July  1 


1994 
1994 


29Pwts: 

0-99  

100-499.. 
500-999 


(869^)22-00107-8) 21  DO 

.  (869-022-00106-6) 9.50 

(869-022-00109-4) 35M0 

\7J0O 


21X10 


900-1899 (869-022-00110-8) 

1900-1910  (§§1901.1  to 

1910.999)  (869-022-001 1 1-6) 

1910  (§§  1910.1000  to 

lor         (869-022-001 12-4) 

1911-19»'    :...(869-02W)0113-2) 26X» 

ii;  (86W)22-001 14-1) 33.00 

1927-&Ki'r. (869-022-001 15-9) 36.00 


... (869-022-00116-7) 27JJ0 

(869-022-001 17-5) 19«) 

(869-022-001 18-3) 27.00 


Mii  1.  1994 
July  1,  1994 
July  1,  1994 
July  1,  1994 


33.00       July  1,  1994 


301 

1-199  .... 
200-699. 
700-€nd 

J^lJr*       (86W)22-00119-1) 18i)0 

200-End"" (869-022-00120-5) 30.00 


32 

1-39.  Vol.  I . 
1-39,  vol.  II 
1-39,  vol.  M 
1-190 


15X10 
19X10 
18XX) 


(869-022-00121-3) 31X)0 

l9il399 '.r..... (869-02M0122-1) 36.00 

4n(H629  "" (869-022-0012W)) 26.00 

M(M99 (86WI22-00124-8) IfOO 

700-799      (869-022-00125-6) 21X)0 

800-End  ..„.„...  (869-022^30126-4) 72X0 

mJT*       (86W)22-00127-2) 20X10 

12S-199 (869-022-00128-1) 26.00 

aOO-€nd  (869-022-00129-9) 24.00 


?!299  (869-022-00130-2) 28.00 

300-399".! (869-022-00131-1) 21X10 

400^nd  .„ (869^)22^132-9) 40X10 

35 „ {86W)22-00l33-7) ......  12X» 

96Pwts: 

1-199  

200-€nd  ~ 

37 

SSPwiK 

0-17  

18-Cnd  .... 


July  1,1994 
July  1,  1994 
July  1,  1994 
July  1,  1994 

Jl^  1.1994 
Julyl,  1994 
July  1,1994 

Julyl,  1994 
July  1, 1994 

'Ha  1,  1984 

3J(iy  1,1984 

2July  1,1984 

Julyl,  1994 

July  1, 1994 

July  1,  1994 

»JUy  1, 1991 

Julyl,  1994 

July  1,1994 

Julyl,  1994 
Julyl,  1994 
Julyl.  1994 

Julyl.  1994 
Julyl.  1994 
Julyl.  1994 

Julyl,  1994 


.  (869^)22<10134-6) 15X)0 

.  (869-022-00136-3) 37X10 

.  (869-022-O0136-1)  »....  20X» 

.(869-022-00137-0) XJOO 

.  (86W)22-00138-«) 29XB 

.  (869-022-001 39-4) ......  1«i>0 


40 

1-61  . 
52  .... 
53-69 
80 


....  (869-022-0014(M») 39X)0 

(869-022-00141-8) 39X10 

....  (869-O22-00142-6) UXJO 

.  (869-022-00143-4)  36X10 


Julyl 
Julyl 

Julyl.  1994 


1994 
1994 


Julyl. 
Julyl. 

July  1. 1994 


1994 
1994 


6\-»~'.'. (869-022-00144-2) 41X10 

81-86  (869-022«)148-l) 2100 

a6-«9       (869-022-00146-9) 41X10 

100-149 (869-O22-00147-7) 39X» 

150-189 (869-022^148-6) 24J0 

190.269    (e69-«22^149-3) 18X)0 

260-299  (86^)22-00150-7) 36X10 

300-399  (869-022^0151-6) 18X10 

400-424 (869-O22-00152-3) 27X10 

425-699  (869-022-00163-1) —  30jOO 


TMO 

700-789  

790-€nd  

41Chapt*r«: 

1, 1-1  to  1-10 

1, 1-1 1  to  Appeodte.  2  (2  Reserved) 

7  ...!!!..!"r.l 


Stocfc  NuniMf 

,  (869-022-00154-0) 28.00 

.  (869-022^)0155-8) 27.00 


10-17  

18,  Vol.  I,  Ports  1-6  

18,  Vol.  II,  Ports  6-19.. 
18,  Vol.  Ill,  Ports  20-62 

19-100  

1-1W  — ••• 

101  

102-200 


JiJy  1.1994 
JUy  1,  1994 
July  1,1994 
JKy  1.1994 
Julyl,  1994 
Julyl,  1994 
J»^  1,1994 
Jrfy  1.1994 
Julyl,  1994 
JJy  1.1994 
Julyl.  1994 
J»iy  1.1994 
JJ^  1.1994 
Julyl.  1994 


13X)0 

13X10 

14X)0 

6300 

450 

13X)0 

9i0 

1100 

13X)0 

13X10 

1100 


(869-022-00156-6)  ....  950 

(86W)22-00157-4) 29X10 

,^^ (86W)22O0158-2) 15X10 

201-€nd (869-02>00159-l) 1100 

^yn      '       (869-022-W160-0 24X10 

40(M29 (869-022-00161-2) 26.00 

430.€nd  ".'..'. (869-022-00162-1) 36X)0 

HW^. (869-022-00163-9) 23« 

1000-3999  .._ (869-022^)0164-7) 31X10 

4000-€nd (869-022^)0165-5) 14X10 

44 (869-022-00166-3) 27X)0 

1_199           (869-022-00167-1) 22X)0 

200-499"  (869-022-00168-0) 15X)0 

500-1 W' ...- (869-022«)169-8) 32.00 

1200-€nd (869-022-00170-1) 26X)0 

46  Parts: 

1-40           (869-022<10171-0) ...-.  20X10 

41.A9'"    {86W)22-00172-8) 16X)0 

TO-W  " (869-022-00173-6) 850 

9(>.139""    (869-022001 74-4) 15X)0 

140-156" (86W)22«)175-2) 12X)0 

156-166     ...- (869-022-00176-1) 17X)0 

166-199  (86W)22-00177-9) 17X)0 

200-«99 (869-022«)178-7) 21X10 

5004nd       (869-022-00179-6) 15X)0 


0-19           (869-022-00180-9) 26X10 

20-39"'.!"- (869-022-00181-7) 20X)0 

40^  (869-022«182-6) 14X10 

70-79      (869^)22-00183-3) 24X)0 

ao^nd  (869-O22O0184-1) 26X10 

4S  chaolera: 

1  (Partri-51)  (869-02200185^ 36« 

1  fforts  52-99)  ..„ (869-02240186-8) 23X10 

2  (Ports  201-251) (869^)22-00187-6) 16« 

2  fforts  252-299) (869-022O0188-4) 13X)0 

t«            „_. (86W)22^)0189-2) 23X)0 

7-14"!!.!! (869-022^)0190-6) »« 

15-26       (869-022-00191-4) 32X10 

29.£nd  (869-02^00192-2) 17X10 


1-^ (86WB2O0193-1) 24J0 

100-177 (6694)2200194-9) XM 

178-199 (8«94)22«)196-7) 21^ 

20O-399 (8W-022O0196-6) 30X10 

400J999     (86f9-022-00197-3) ......  36X10 

1000-1 199 (669-022-00198-1) 19X)0 

1200*id (66W)22O0199-0) 16X)0 

SO  Parts: 

1-199       _. (869-022-00200-7) 25X10 

200-699 (669-022-00201-6) 22SXi 

60O*Kl  (869-02200202-3) 27X)0 


July  1,  1994 
July  1.  1994 

3  July  1.  1964 

3July  1,  1984 

JJuly  1.1964 

JJuly  1,  1984 

JJuly  1,1984 

iJuly  1,1964 

sjuly  1.1964 

sjuly  1,1984 

iJuly  1.  1964 

iJuly  1,  1984 

ijuly  1,  1964 

July  1,  1994 

July  1.  1994 

July  1,  1994 

July  1,  1994 

Oct.  1. 1994 
(Jet.  1,  1994 
<M.  1,  1994 

Oct.  1,  1994 
Oct.  1,  1994 
Oct.  1,  1994 

Oct.  1.  1994 

Oct.  1,  1994 
Oct.  1,  1994 
Oct.  1,  1994 
Oct.  1,  1994 

Oct.  1.  1994 
Oct.  1.  1994 
Oct.  1,  1994 
Oct.  1,  1994 
Oct.  1,  1994 
^Oct.  1,  1993 
Oct.  1,  1994 
Oct.  1.  1994 
Oct.  1.  1994 

Oct.  1,  1994 
Oct.  1,  1994 
Oct.  1,  1994 
Oct.  1,  1994 
Oct.  1,  1994 

Oct.  1,  1994 
Oct.  1,  1994 
Oct.  1,  1994 
Oct.  1,1994 
Oct.  1,  1994 
Oct.  1,  1994 
Oct.  1,  1994 
Oct.  1.  1994 

Oct.  1,  1994 
Oct.  1,  1994 
Oct.  1,  1994 
Oct.  1,  1994 
Oct.  1,  1994 
Oct.  1,  1994 
Oct.  1, 1994 

Oct.  1.  1994 
Oct.  1,  1994 
Oct.  1,  1994 


cnt  Index  and  FMkigi 
Aids 


(66W)264)0063-1) 36X10       Joa  1. 1996 


•*^ 
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THto  StockNumbor 

Complete  1995  CFR  set „..  88100 

Microfiche  CFR  Edition: 

Complete  set  (one-time  mailing) „  188X10 

Comptefe  set  (one-time  moing)  . 22100 

Complete  set  (one-time  moing) 2MX10 


1995 

1992 
1993 
1994 


Subscrption  (moled  as  issued)  „ 264X10 

Indrvidual  copies 1.00 


1995 

1995 


'  Becom  rm»  3  it  oi  orvwd  contpMica  thii  volurTW  and  oi  prtvKM  volurnM 
tfwUd  be  retoned  at  a  permanent  reference  souce 

»Ihe  JJy  1.  1985  edrtwn  o(  32  CFP  Ports  1-189  contcvv  a  note  orty  lor 
Parts  1-39  ndusve  Fa  me  rul  text  o(  the  Deterve  Acquslion  Dtjjmftom 
in  Parti  1-39,  contut  ttw  three  CfB  votumet  tauea  oi  ol  Juty  1 .  1964.  comtng 

thOWportS.  ^ 

>The  JKy  1,  )9es  e<Mon  ol  41  CfB  Choptws  1-100  contm  a  note  orty 
'"  Choptwj  1  to  49  induBvt.  For  the  U  text  o(  procuerhent  regutaKom 
in  Chopten  I  to  49,  con««  the  eteven  CFR  voiumet  isued  at  o<  J<Jv  1 
1964  containing  tttose  chapters. 

*No  ortwndmentt  to  this  volume  were  promulgaled  dung  the  period  Hx 
I,  1990  to  Mar.  31,   1995.  The  CfB  volume  itwed  Apr!  1,  1990,  thouU  be 


»No  amendmenit  to  this  volume  were  promulgaled  duing  the  penod  Jiiy 
1, 1991  to  Xn  30  1994  The  CFR  votume  owed  Jiiy  1,  1991,  tfKxM  be  rekaned. 

♦fto  omenOTwnts  to  thB  volume  were  promulgated  during  the  penod  J<«jav 
I,  1993  to  December  31.  1994.  The  CFR  volume  issued  Jaxjav  1  1993  thoM 
beretamed 

'No  omerxlments  to  this  vokjme  were  promUgaled  dunng  the  period  October 
I,  1993,  to  September  30,  1994.  The  CFB  volume  iswed  October  1  1993  tfioi4d 
be  retained. 

•No  omendmenis  to  this  volume  were  promulgotod  during  the  period  April 
l.j?»*^to  Mwch  31.  1996.  The  CfB  volume  stued  April  1    1994,  tfwud  be 


Order  Now! 

The  United  States 
Government  Manual 
1994/95 

As  the  official  handbook  of  the  Federal  Government, 
the  Manual  is  the  best  source  of  information  on  the 
activities,  functions,  organization,  and  principal  officials 
of  the  agencies  of  the  legislative,  judicial,  and  executive 
branches.  It  also  includes  information  on  quasi-official 
agencies  and  international  organizations  in  which  the 
United  States  participates. 

Particularly  helpful  for  those  interested  in  where  to  go 
and  who  to  see  about  a  subject  of  particular  concern  is 
each  agency's  "Sources  of  Information"  section,  which 
provides  addresses  and  telephone  numbers  for  use  in 
obtaining  specifics  on  consumer  activities,  contracts  and 
grants,  employment,  publications  and  films,  and  many 
other  areas  of  citizen  interest.  The  Manual  also  includes 
comprehensive  name  and  agency/subject  indexes. 

Of  significant  historical  interest  is  Appendix  C, 
which  lists  the  agencies  and  functions  of  the  Federal 
Government  abolished,  transferred,  or  changed  in 
name  subsequent  to  March  4,  1933.         ,^    ^    ,      , 
-'     The  Manual  is  published  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration. 
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THE  FEDERAL  REGISTER 
WHAT  IT  IS  AND  HOW  TO  USE  IT 

Any  pwsao  who  um*  tba  Federal  IU|iste  and  Cods  of  Fadaral 
lUgulatiaa*. 

WHO:       The  Office  of  tha  Fadaral  IU(i*ter. 

WHAT:     FiM  pekUc  br<«fiiif*  (•pproximataly  3  hours)  to  praaant: 

1.  Tha  lafvlatory  procaaa,  with  a  iscua  oo  tha  Fadaral  Ratialar 

syatam  and  tha  public's  rota  ia  tha  daToteymant  of 
rafulatiMu. 

2.  Tha  relatiofuhip  batwaan  tha  Fedaial  Ragislar  and  Coda  of 

Fadaral  tafulation*. 

3.  Tha  iai^rtaat  akamanta  of  typical  Fadaral  Rafialar 

docuaaanta.  

4.  An  inlroductioo  to  tha  (indio(  aida  of  tha  FK/CFK  (yatam. 

To  previde  tha  public  with  accaaa  lo  iafarmatioo  nacoasary  to 
reaaarch  Fadaral  agancy  rvgulations  which  diractly  afTact  tham. 


Tharawrill 

ba  no  diacusaioD  of  apacific  aflaocy  reguUUoa*. 
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WASHINGTON,  DC 

WISN: 

June  28  at  9KX)  am 

WHERE: 

Office  of  the  Federal  Register  Conference 

Room,  800  North  Capitol  Street  NW., 

Washington,  DC  (3  blocks  north  of  Union 

SUtiod  Metro) 

RFSERVATIONS: 

202-523-4538 

BOSTON,  MA 

WHEN: 

June  20  at  9HX)  am 

WHERE: 

Room  419.  Barnes  Federal  Building 

495  Summer  Street,  Boston,  MA 

RESERVATIONS: 

Call  the  Federal  Information  Center 

1-800-347-1997 
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Agriculture  Department 

See  Animal  and  Plant  Health  Inspection  Service 
See  Food  and  Consumer  Service 
See  Forest  Service 

Animal  and  Plant  Health  Inspection  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
Nonregulated  status  determinations — 
Monsanto  Co.;  genetically  engineered  tomato  line, 
31139-31140 

Army  Department 

NOTICES 

Environmental  statements;  availability,  etc.: 
Realignment  and  closure — 
Fort  Benjamin  Harrison,  IN,  31147 

Centers  for  Disease  Control  and  Prevention 

NOTICES 
Meetings: 
Disease.  Disability,  and  Injury  Prevention  and  Control 
Special  Emphasis  Panel,  31157-31158 

Commerce  Department 

See  Export  Administration  Bureau 
See  Foreign-Trade  Zones  Board 
See  International  Trade  Administration 
See  National  Oceanic  and  Atmospheric  Administration 
NOTICES 

Agency  information  collection  activities  imder  OMB 
review,  31140 

Committee  for  the  implementation  of  Textile  Agreements 

NOTICES 

Textile  consultation;  review  of  trade: 
Yugoslav  Republic  of  Macedonia,  31146 

Consumer  Product  Safety  Commission 

NOTICES 

Meetings;  Sunshine  Act,  31183 

Customs  Service 

NOTICES 

Water  resistant  jackets  with  non- water  resistant  hoods;  tariff 
classification,  31181-31182 

Defense  Department 

See  Army  Diepartment 

Drug  Enforcement  Administration 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Matzkin,  Richard  C.  M.D..  3116&-31167 

Education  Department 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Bilingual  education  and  minority  languages  affiairs — 


Limited  EngUsh  proficient  students  education  program; 

evaluation  and  improvement.  31224-31225 
Limited  English  proficient  youth  and  children 

instruction  programs;  evaluation  and  improvement. 

31225-31226 

Employment  and  Training  Administration 

NOTICES 
Meetings: 
National  Skill  Standards  Board.  31169 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 

NOTICES 

Grant  and  cooperative  agreement  awards: 

Alaska.  31147 

Black  Clawson  Co..  Inc..  31147-31148 

Environmental  Protection  Agency 

RULES 

Air  programs: 
Stratospheric  ozone  protection — 
Significant  new  alternatives  policy  program,  31092- 
31107 
Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Cahfomia.  31081-31086 
Iowa,  31090-31092 
Kentucky,  31087-31088 
Minnesota,  31088-31090 
Pennsylvania.  31081 
Hazardous  waste: 
Identification  and  fisting  • 

Exclusions,  31107-31120 
PROPOSED  RULES 

Air  programs:  « 

Outer  Continental  Shelf  regulations — 
Cahfomia,  31128-31132 
Air  quahty  implementation  plans;  approval  and 
promulgation;  various  States: 
Cahfomia.  31127 
Iowa,  31128 
Kentucky.  31128 
Minnesota,  31127 
NOTICES 
Agency  information  collection  activities  under  OMB 

review,  31153-31154 
Meetings: 

Gulf  of  Mexico  Program  Management  Committee.  31154 
Toxic  and  hazardous  substances  control: 
Testing  consent  agreement  development — 
Alkyl  glyddyl  ethers;  interested  parties  soficitation  and 
meeting.  31154-31155 

Executive  Office  of  the  President 

See  Presidential  Documents 

See  Trade  Representative.  Office  of  United  States 

Export  Administration  Bureau 

NOTICES 

Export  privileges,  actions  affecting: 
Abelairas,  Amancio  J.,  et  al..  31140-31142 


Printed  oo  recycled  paper  containing  100%  post  consumer  waste 
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Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 

Aerospatiale.  31065-31067 

Airbus.  31067-31075 

de  Havilland.  31063-31065 

Teledyne  Continental  Motors,  31075-31077 
PROPOSED  RULES 
Airworthiness  directives: 

Boeing  et  al..  31122-31124 

McDonnell  Douglas.  31124-31126 

Federal  Communications  Commission 

NOTICES 

Meetings;  Sunshine  Act,  31185 

Federal  Deposit  Insurance  Corporation 

NOTICES 

Agency  information  collection  activities  imder  OMB 
review.  31155-31156 

Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate  and  corporate  regulation  filings: 
Commonwealth  Edison  Co.  et  al.,  31150-31153 

Meetings:  Sunshine  Act.  31183-31184 

Applications,  hearings,  determinations,  etc.: 
CNG  Transmission  Corp.,  31148-31149 
Columbia  Gas  Transmission  Corp.,  31148 
Northwest  Pipeline  Corp.,  31149 
Selkirk  Cogen  Partners,  LP.,  et  al.,  31149 
South  Georgia  Natxu-al  Gas  Co.,  31149-31150 
Tennessee  Gas  Pipeline  Co.,  31150 
Texas  Gas  Transmission  Corp.  et  al.,  31150 
Williston  Basin  Interstate  Pipeline  Co.,  31150 

Federal  Reserve  System 

RULES 

Loans  to  executive  offisers,  directors,  and  principal 
shareholders  of  member  banks  (Regulation  O): 

Unimpaired  capital  and  unimpaired  siuplus;  definitions, 
31053-31054 
NOTICES 

Meetings;  Sunshine  Act,  31185 
Applications,  hearings,  determinations,  etc.: 

AmeriGroup.  Inc..  31156-31157 

Hathom,  William  E.,  31157 

Societe  Generale;  correction,  31157 

Federal  Trade  Commission 

RULES 

Appliances,  consimier;  energy  costs  and  consumption 

information  in  labeling  and  advertising: 
Comparability  ranges — 

General  service  incandescent  lamps,  etc.,  31077-31081 

Fishi  and  Wildlife  Service 

PROPOSED  RULES 

Endangered  and  threatened  species: 
Findings  on  petitions,  etc. — 
Comal  Springs  salamander,  31137-31138 

Food  and  Consumer  Service 

RULES 

Child  nutrition  programs: 
National  school  lunch  and  school  breakfast  programs — 
School  meal  initiatives  for  healthy  children,  31188- 
31222 


Foreign-Trade  Zones  Board 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Ohio 
Ben  Venue  Laboratories,  Inc.;  pharmaceutical 
manufacturing  facility,  31142 

Forest  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
Custer  National  Forest,  ND,  31140 

HeaKh  and  Human  Services  Department 

See  Centers  for  Disease  Control  and  Prevention 

See  Health  Care  Financing  Administration 

See  Health  Resources  and  Services  Administration 

Health  Care  Financing  Administration 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Demonstration  project  proposals,  new  and  pending, 
31158-31161 

Health  Resources  and  Services  Administration 

NOTICES 

Meetings;  advisory  committees: 
June.  31161 

Immigration  and  Naturalization  Service 

NOTICES 

Nicaraguan  nationals  subject  to  final  deportation  orders; 
discontinuation  of  review  process,  31167-31168 

Interior  Department 

See  Fish  and  Wildlife  Service 
See  Minerals  Management  Service 
See  National  Park  Service 

Intemational  Trade  Administration 

NOTICES 

Antidxunping: 
Antifriction  bearings  (other  than  tapered  roller  bearings) 
and  other  parts  bom — 
Germany  et  al.,  31142-31143 
Applications,  hearings,  determinations,  etc.: 
University  of — 
California  et  al.,  31144 
Illinois  et  al.,  31143-31144 

Intemational  Trade  Commission 

NOTICES 

Agency  information  collection  activities  under  OMB 

review,  31164 
Import  investigations: 
Audible  alarm  systems  for  divers,  31164—31165 

Justice  Department 

See  Drug  Enforcement  Administration 

See  Immigration  and  Naturalization  Service 

NOTICES 

Pollution  control;  consent  judgments: 

Grand  Trunk  Western  Railroad  Co.,  31165 

Valentine,  Dale,  et  al.,  31165-31166 

Labor  Department 

See  Employment  and  Training  Administration 
NOTICES 
Meetings: 
Family  and  Medical  Leave  Commission,  31168-31169 


Federal  Register  /  Vol.  60,  No.  113  /  Tuesday,  June  13,  1995  /  Contents 


Minerals  Management  Service 

PROPOSED  RULES 
Royalty  management: 
Federal  Gas  Valuation  Negotiated  Rulemaking  Committee 
Meetings,  31126-31127 
NOTICES 

Environmental  statements;  availability,  etc.: 
Central  and  Western  Gulf  of  Mexico  OCS — 
Lease  sales,  31161-31163 

National  Aeronautics  and  Space  Administration 

NOTICES 

Inventions,  Government-owned;  availability  for  licensing, 
31169 

National  Highway  Traffic  Safety  Administration 

PROPOSED  RULES 
Motor  vehicle  safety  standards: 
Air  brake  systems — 

Air  compressor  cut-in  pressure,  31135-31137 
Occupant  crash  protection — 
Safety  belt  systems  designed  to  transport  prisoners  in 
rear  seats  of  law  enforcement  vehicles,  31132- 
31135 

National  Oceanic  and  Atmospheric  Administration 

NOTICES 

Meetings: 
Mid-Atlantic  Fishery  Management  Council,  31144-31145 
Pacific  Fishery  Management  Council,  31145-31146 

National  Park  Service 

NOTICES 

National  Register  of  Historic  Places: 
Pending  nominations,  31163-31164  - 

Nuclear  Regulatory  Commission 

NOTICES 

Environmental  statements;  availability,  etc.: 
Entergy  Operations,  Inc.,  31169-31170 

Meetings;  Sunshine  Act,  31185-31186 

Applications,  hearings,  determinations,  etc: 
Entergy  Operations,  Inc.,  31171-31172 
Southern  Nuclear  Operating  Co.  et  al.,  31170-31171 

Office  of  United  States  Trade  Representative 

See  Trade  Representative,  Office  of  United  States 

Presidential  Documents 

ADMINISTRATIVE  ORDERS 

Albania,  Armenia,  Azerbaijan,  Belarus,  Georgia, 
Kazakhstan,  Kyrgyzstan,  Moldova,  Mongolia, 
Tajikistan,  Turkmenistan,  Ukraine,  Uzbekistan, 
continuation  of  waiver  of  Trade  Act  of  1974 
(Presidential  Determination  No.  95-24  of  June  2,  1995), 
31049 

China,  continuation  of  waiver  of  Trade  Act  of  1974 

restrictions  (Presidential  Determination  No.  95-23  of 
June  2,  1995),  31047 

Soviet  Union,  Independent  States  of  the  Former; 

certification  of  continuation  of  withdrawal  of  troops 
from  Lativa  and  Estonia  (Presidential  Determination 
No.  95-25  of  June  5,  1995),  31051 

Put>llc  Health  Service 

See  Centers  for  Disease  Control  and  Prevention 
See  Health  Resoiux^es  and  Services  Administration 


Securities  and  Exctiange  Commission 

NOTICES 

Meetings;  Sunshine  Act,  31186 

Self-regulatory  organizations;  proposed  rule  changes: 

National  Securities  Clearing  Corp.,  31177-31179 
Applications,  hearings,  determinations,  etc.: 

Creditanstalt-Bankverein,  31172-31173 

Dean  Witter  Select  Equity  Trust,  31173-31175 

Maxim  Series  Fimd,  Inc.,  31175-31177 

Small  Business  Administration 

RULES 

Small  business  development  center  program;  operation, 

31054-31063 
PROPOSED  RULES 

Disaster-physical  disaster  and  economic  injury  loans: 
Agricultiual  enterprises;  assistance  restrictions,  31121- 
31122 
NOTICES 

Applications,  hearings,  determinations,  etc.: 
Blue  Ridge  Investors  LP.,  31179 

« 
Textile  Agreements  Implementation  Committee 
See  Committee  for  the  Implementation  of  Textile 
Agreements 

Trade  Representative,  Office  of  United  States 

NOTICES 

North  American  Free  Trade  Agreement  (NAFTA): 
Value  threshold  for  coverage  of  government  procurement 

contracts  by  Federal  government  entities;  increase, 

31182 

Transportation  Department 

See  Federal  Aviation  Administration 

See  National  Highway  Traffic  Safety  Administration 

NOTICES 

National  Transportation  System  Initiative: 
Development  process  refinements,  31180-31181 

Treasury  Department 

See  Customs  Service 


Separate  Parts  In  This  Issue 

Part  II 

Department  of  Agricultiu«,  Food  and  Consiuner  Service, 
31188-31222 

Part  ill 

Department  of  Education,  31224-31226 


Reader  Aids 

Additional  information,  including  a  list  of  public  laws, 
telephone  numbers,  and  finding  aids,  appears  in  the  Reader 
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Title  3— 

The  President 


IFR  Doc.  95-14589 
Filed  6-9-95;  3:26  pml 
Billing  code  4710-ia-M 


Presidential  Documents 


Presidential  Determination  No.  95-23  of  June  2,  1995 

Determination  Under  Subsection  402(d)(1)  of  the  Trade  Act 
.of  1974,  as  Amended — Continuation  of  Waiver  Authority 


Memorandum  for  the  Secretary  of  State 

Pursuant  to  the  authority  vested  in  me  under  the  Trade  Act  of  1974,  as 
amended,  Public  Law  93-618,  88  Stat.  1978  (hereinafter  "the  Act"),  I  deter- 
mine, pursuant  to  subsection  402(d)(1)  of  the  Act,  19  U.S.C.  2432(d)(1). 
that  the  further  extension  of  the  waiver  authority  granted  by  subsection 
402(c)  of  the  Act  will  substantially  promote  the  objectives  of  section  402 
of  the  Act.  I  further  determine  that  the  continuation  of  the  waiver  applicable 
to  the  People's  Republic  of  China  will  substantially  promote  the  objectives 
of  section  402  of  the  Act. 

You  are  authorized  and  directed  to  publish  this  determination  in  the  Federal 
Register. 


OsJlAJs^UPUOA  ^ot^NM^^ 


THE  WHITE  HOUSE. 
Washington.  June  2,  1995. 
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Presidential  Documents 


Presidential  Determination  No.  95-24  of  June  2,  1995 

Determination  Under  Subsection  402(d)(1)  of  the  Trade  Act 
of  1974,  as  Amended — Continuation  of  Waiver  Authority 


Memorandum  for  the  Secretary  of  State 

Pursuant  to  subsection  402(d)(1)  of  the  Trade  Act  of  1974,  as  amended 
(the  "Act"),  I  determine  that  the  further  extension  of  the  waiver  authority 
granted  by  subsection  402(c)  of  the  Act  will  substantially  promote  the  objec- 
tives of  section  402  of  the  Act.  I  further  determine  that  the  continuation 
of  the  waivers  applicable  to  Albania,  Armenia,  Azerbaijan,  Belarus,  Georgia. 
Kazakhstan,  Kyrgyzstan,  Moldova,  Mongolia,  Tajikistan,  Turkmenistan, 
Ukraine,  and  Uzbekistan  will  substantially  promote  the  objectives  of  section 
402  of  the  Act. 

You  are  authorized  and  directed  to  publish  this  determination  in  the  Federal 
Register. 


\yso<yXMJ<A^'yhSjodrQj^ 


|FR  Doc.  95-14590     . 
Filed  6-9-9S:  3:27  pm) 
Billing  code  4710-10-M 


THE  WHITE  HOUSE, 
Washington,  June  2,  1995. 
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Presidential  Documents 


Presidential  Determination  No.  9S-2S  of  June  5,  1995 

Assistance    Program    for    New    Independent    States    of    the 
Former  Soviet  Union 


Memorandum  for  the  Secretary  of  State 

Pursuant  to  section  577  of  the  Foreign  Operations,  Export  Financing,  and 
Related  Programs  Appropriations  Act,  1994  (Titles  I-V  of  Public  Law  103- 
87),  I  hereby  certify  that  Russia  and  the  Commonwealth  of  Independent 
States  continue  to  make  substantial  progress  toward  the  withdrawal  of  their 
armed  forces  from  Latvia  and  Estonia. 

You  are  authorized  and  directed  to  notify  the  Congress  of  this  certification 
and  to  publish  it  in  the  Federal  Register. 


0O"TAJwCiUaA  ^JtO^ios*^^ 


IFR  Doc.  95-14591 
Filed  6-9-95:  3:28  pm) 
Billing  code  4710-10-M 


THE  WHITE  HOUSE, 
Washington,  June  5,  1995. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  ckxximents  having  general 
applicability  arxj  legal  effect,  rrxtst  of  which 
are  keyed  to  and  codified  in  ttie  Code  of 
Federal  Regulations,  which  is  put)lished  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  t)y 
tfie  Superintendent  of  Documents.  Prices  of 
new  txioks  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  215 

[Regulation  O;  Docket  No.  R-0875] 

Loans  to  Executive  Officers,  Directors, 
and  Principal  Shareholders  of  Member 
Banks;  Loans  to  Holding  Companies 
and  Affiliates 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 
action:  Final  rule. 

summary:  The  Board  is  adopting  an 
amendment  to  Regulation  C3  to  conform 
the  detinition  of  unimpaired  capital  and 
unimpaired  surplus  used  in  calculating 
a  bank's  Regulation  O  lending  limit  to 
the  definition  of  capital  and  surplus 
recently  adopted  by  the  Office  of  the 
Comptroller  of  the  Currency  in 
calculating  the  limit  on  loans  by  a 
national  bank  to  a  single  borrower.  The 
final  rule  will  reduce  the  regulatory 
burden  for  member  banks  monitoring 
lending  to  their  insiders. 
EFFECTIVE  DATE:  Effective  July  1, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gregory  Baer,  Managing  Senior  Counsel 
(202/452-3236),  or  Gordon  Miller. 
Attorney  (202/452-2534),  Legal 
Division;  or  William  G.  Spaniel, 
Assistant  to  the  Director  (202/452- 
3469),  Division  of  Banking  Supervision 
and  Regulation,  Board  of  Governors  of 
the  Federal  Reserve  System.  For  the 
hearing  impaired  only. 
Telecommunications  Device  for  the  Deaf 
(TDD),  Dorothea  Thompson  (202/452- 
3544). 

SUPPlfMENTARY  WFORMATKM: 

Background 

The  Board's  Regulation  O  (12  CFR 
Part  215)  implements  the  insider 
lending  prohibitions  of  section  22(h)  of 
the  Federal  Reserve  Act.  Section  215. 2(i) 
of  the  regulation  (12  CFR  215.2(i)) 
defines  Uie  limit  for  loans  to  any  insider 


of  a  member  bank  and  insider  of  the 
bank's  affiliates  as  an  amount  equal  to 
the  limit  on  loans  to  a  single  borrower 
estabUshed  by  the  National  Bank  Act 
(12  U.S.C.  84).  That  amount  is  15 
percent  of  the  bank's  unimpaired  capital 
and  unimpaired  surplus  for  loans  that 
are  not  fully  secured,  and  £in  additional 
10  percent  of  the  bank's  unimpaired 
capital  and  unimpaired  surplus  for 
loans  that  are  fully  secured  by  certain 
readily  marketable  collateral.' 

Although  Regulation  O  adopts  the 
percentage  limits  used  in  the  National 
Bank  Act,  Regulation  O  provides  its 
own  definition  of  what  constitutes 
unimpaired  capital  and  unimpaired 
surplus.  Unimpaired  capital  and 
unimpaired  surplus  have  been  defined 
as  the  sum  of  (i)  "total  equity  capital" 
as  reported  on  the  bank's  most  recent 
consoUdated  report  of  condition,  (ii)  any 
subordinated  notes  and  debentures  that 
comply  with  requirements  of  the  bank's 
primary  regulator  for  inclusion  in  the 
bank's  capital  structm«  and  are  reported 
on  the  bank's  most  recent  consolidated 
report  of  condition,  and  (iii)  any 
valuation  reserves  created  by  charges  to 
the  bank's  income  and  reported  on  the 
bank's  most  recent  consoUdated  report 
of  condition.  12  CFR  215.2(i). 

The  Office  of  the  Comptroller  of  the 
Currency  (OCC)  has  recently  revised  its 
regulatory  definition  of  unimpaired 
capital  and  unimpaired  surplus  for 
purposes  of  implementing  the  single 
borrower  limit  of  the  National  Bank  Act. 
See  60  FR  8,533,  February  15,  1995. 
Under  that  revised  definition,  a  national 
bank's  "capital  and  surplus"  are  equal 
to  Tier  1  and  Tier  2  capital  included  in 
the  calculation  of  the  bank's  risk-based 
capital  together  with  the  amount  of  the 
bank's  allowance  for  loan  and  lease 
losses  not  included  in  this  calculation. 
12  CFR  32.2(b). 

On  April  20, 1995  (60  FR  19.689),  the 
Board  proposed  to  amend  Regulation  O 
to  conform  its  definition  of  unimpaired 
capital  and  imimpaired  surplus  to  the 
OCC's  revised  definition  of  capital  and 
surplus.  As  stated  in  the  notice  of 
proposed  rulemaking,  the  Board 
beUeves  that  in  substantially  all  cases 
calculating  the  insider  lending  limits  of 
Regulation  O  using  the  revised 


>  The  lending  limit  also  includes  any  higher 
amounts  that  are  permitted  by  the  exceptions 
included  in  12  U.S.C  84.  Where  sUte  law 
establishes  a  lower  lending  limit  for  a  state  member 
bank,  that  lower  lending  limit  is  the  lending  limit 
for  the  state  member  bank. 


definition  would  not  significantly 
increase  or  decrease  a  bank's  insider 
lending  limit.  The  elimination  of  the 
separate  definition  of  unimpaired 
capital  and  unimpaired  surplus  in 
Regulation  O  therefore  is  expected  to 
create  minimal  disruption  in  lending  by 
member  banks  to  their  insiders  and  to 
insiders  of  their  affiliates,  while 
eliminating  confusion  and  duplication 
of  effort  caused  by  requiring  banks  to 
calculate  capital  two  different  ways  for 
two  regulations. 

The  Board  received  24  written 
comments,  including  comments  from  11 
banks,  3  bank  holding  companies,  6 
Federal  Reserve  Banks,  and  4  trade 
associations.  Twenty-three  commenters 
supported  the  Board's  amendment.  All 
commenters  in  support  felt  that  the 
amendment  would  make  recordkeeping 
simpler  and  more  consistent,  and 
several  also  noted  that  the  amendment 
would  not  significantly  change  their 
lending  level.  Two  commenters  noted 
that  the  amendment  would  both  greatly 
reduce  its  recordkeeping  burden  and 
help  its  compUance. 

One  commenter  opposed  the 
amendment  and  expressed  concern  that 
a  bank's  Tier  1  and  Tier  2  capital  did 
not  include  certain  intangible  assets, 
and  that  eliminating  these  assets  could 
harm  some  community  banks  by 
effectively  reducing  their  lending  limits. 
One  bank  holding  company  supporting 
the  amendment  also  noted  that  some  of 
its  affiliated  banks  would  have  th^ 
lending  limits  reduced  because  of  the 
goodwill  on  their  books.  The  Board 
believes,  however,  that  few  small 
community  banks  have  a  sufficient 
amoimt  of  intangible  assets,  such  as 
goodwill  or  purchased  mortgage 
servicing  rights,  on  their  books  to  cause 
a  significant  reduction  of  their  insider 
lending  limits  from  their  current  levels. 
Accordingly,  after  reviewing  the  public 
comments,  the  Board  is  adopting  the 
amendment  as  proposed. 

Determination  of  Effective  Date 

Because  the  final  rule  adjusts  a 
requirement  on  insured  depository 
institutions,  the  final  rule  will  become 
effective  July  1, 1995,  the  first  day  of  the 
calendar  quarter  after  the  date  of  the 
final  rule's  pubUcation.  See  12  U.S.C. 
4802(b).  For  the  foregoing  reason,  the 
final  rule  will  become  effective  wdthout 
regard  for  the  30-day  period  provided 
for  in  5  U.S.C.  553(d). 
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Final  Regulatory  Flexibility  Analysis 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.)  requires  an  agency  to 
publish  a  final  regulatory  flexibility 
analysis  when  the  agency  publishes  a 
final  rule.  Two  of  the  requirements  of  an 
initial  regulatory  flexibility  analysis  (5 
U.S.C.  604(b))— a  succinct  statement  of 
the  need  for,  and  the  objectives  of,  the 
rule,  and  a  summary  of  the  issues  raised 
by  the  public  comments  received,  the 
agency  assessment  thereof,  and  any 
changes  made  in  response  thereto — are 
contained  in  the  supplementary 
information  above.  No  significant 
alternatives  to  the  final  rule  were 
considered  by  the  agency. 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  the  Board  certifies  that  the 
amendment  to  Regulation  O  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities, 
and  that  any  impact  on  those  entities 
should  be  positive.  The  amendment  will 
reduce  the  regulatory  bvuden  for  most 
banks  by  simplifying  the  calculation  of 
lending  limits  without  significantly 
changing  the  amount  of  the  limit,  and 
will  have  no  effect  in  other  cases. 

Paperwork  Reduction  Act 

In  accordance  with  section  3507  of 
the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3507),  the  Board  reviewed  the 
information  collection  requirements  of 
its  amendment  to  Regulation  O  under 
authority  delegated  to  the  Board  by  the 
Office  of  Management  and  Budget  (5 
CFR  Part  1320,  Appendix  A)  after 
considering  comments  received  during 
the  public  comment  period. 

The  recordkeeping  requirements  are 
authorized  by  12  U.S.C.  375a(6)  and 
(10).  375b(7).  and  1972(2)(G).  This 
information  is  required  to  prevent 
preferential  lending  by  a  member  bank 
to  its  executive  officers,  directors, 
principal  shareholders,  and  their  related 
interests.  The  amendment  is  not 
estimated  to  change  the  annual  burden 
of  recordkeeping  associated  with 
Regulation  O  for  state  member  banks, 
which  is  estimated  to  be  6.255  hours. 

List  of  Subjects  in  12  CFR  Part  215 

Credit,  Federal  Reserve  System, 
Penalties.  Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  the  Board  is  amending  12 
CFR  part  215  as  follows: 


PART  215— LOANS  TO  EXECUTIVE 
OFFICERS.  DIRECTORS,  AND 
PRINCIPAL  SHAREHOLDERS  OF 
MEMBER  BANKS  (REGULATION  O) 

1.  The  authority  citation  for  part  215 
is  revised  to  read  as  follows: 

Authority:  12  U.S.C.  248(i),  375a(10). 
375b(9)  and  (10).  1817(k)(3)  and 
1972(2)(G)(ii);  Pub.  L.  102-242. 105  Stat. 
2236. 

2.  Section  215.2  is  amended  as 
follows: 

a.  The  last  sentence  of  paragraph  (i) 
introductory  text  is  revised; 

b.  Paragraphs  (i)(l)  and  (i)(2)  are 
revised;  and 

c.  Paragraph  (i)(3)  is  removed. 
The  revisions  read  as  follows: 

§215.2    Definitions. 

«         •        •        •         • 

(i)  *   •   "A  member  bank's 
unimpaired  capital  and  unimpaired 
surplus  equals: 

(1)  The  bank's  Tier  1  and  Tier  2 
capital  included  in  the  bank's  risk-based 
capital  imder  the  capital  guidelines  of 
the  appropriate  Federal  banking  agency, 
based  on  the  bank's  most  recent 
consolidated  report  of  condition  filed 
under  12  USC  1817(a)(3);  and 

(2)  The  balance  of  the  bank's 
allowance  for  loan  and  lease  losses  not 
included  in  the  bank's  Tier  2  capital  for 
purposes  of  the  calculation  of  risk-based 
capital  by  the  appropriate  Federal 
banking  agency,  based  on  the  bank's 
most  recent  consolidated  report  of 
condition  filed  under  12  U.S.C. 

1817(a)(3). 

•         »        •        »        * 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  )une  7, 1995. 
William  W.  Wiles, 
Secretary  of  the  Board. 
|FR  Doc.  95-14413  Filed  6-12-95;  8:45  am] 
BILUNG  COOe  BMO-OI-P 


SMALL  BUSINESS  ADMINISTRATION 

13  CFR  Part  130 

Small  Business  Development  Centers 

AGENCY:  Small  Business  Administration 
action:  Final  rule. 


summary:  The  Small  Business 
Administration  (SBA)  is  promulgating 
regulations  governing  the  Small 
Business  Development  Center  (SBDC) 
Program.  Since  enactment  of  Pub.  L.  96- 
302  establishing  the  SBDC  Program  in 
1980,  the  Program  has  been  operating 
under  direct  statutory  authority,  without 
regulations.  This  rule  will  establish  a 
framework  for  more  efficient  operation. 


EFFECTIVE  DATE:  This  rule  is  effective  on 
June  13. 1995. 

FOfl  FURTHER  INFORMATION  CONTACT: 
Hardy  Patten,  Program  Manager,  (202) 
205-6766. 

SUPPLEMENTARY  INFORMATION:  On 
November  28,  1994,  SBA  proposed  a 
rule  (59  FR  60723)  to  establish  a 
regulatory  framework  for  the  SBDC 
Program,  which  is  administered 
pursuant  to  Section  21  of  the  Small 
Business  Act.  15  U.S.C.  §648  (the 
"Act").  In  this  Program,  SBA  and  the 
SBDC  networks  provide  managerial 
advice  and  technical  assistance  to 
enhance  the  growth,  innovation,  and 
productivity  of  small  businesses.  The 
issuance  of  regulations  will  clarify 
Program  procedures. 

E)uring  a  30-day  public  comment 
period  on  the  proposed  rule,  SBA 
received  four  comment  letters  raising  24 
individual  concerns.  After  analyzing 
these  comments,  SBA  has  decided  to 
make  appropriate  changes  to  the  rule. 
In  addition,  in  accordance  with  its 
poUcy  to  streamline  existing  and 
proposed  regulations,  SBA  scrutinized 
its  proposed  rule  for  duplication  and 
excess  verbiage,  eliminating  more  than 
25%  of  the  body  of  the  rule,  writhout 
altering  its  substance.  The  following 
summary  of  issues  raised  does  not 
discuss  streamlining  revisions,  unless  a 
comment  pertained  to  a  portion  of  the 
proposed  rule  which  has  been  deleted 
or  otherwise  revised. 

Summary  of  Issues  Raised  by  Public 
Comment 

Section  130.100(b)  of  the  proposed 
rule,  providing  an  overview  of  the 
Program,  has  been  merged  into  section 
130.100(a).  The  portion  of  the  section 
which  referred  to  SBA  consultation  v>ath 
SBDC  Directors  and  recognized 
organizations  representing  SBDCs  in  the 
formulation  of  the  annual  Program 
Announcement  and  the  development  of 
Program  guidelines  was  duplicated  in 
section  130.350(a)  and  was  deleted  from 
section  130.100. 

Several  comments  were  received 
regarding  the  consultation  provision. 
One  comment  correctly  pointed  out  that 
section  21(a)(3)(A)  of  the  Act  only 
requires  SBA  to  recognize  and  consult 
with  the  organization  of  which  more 
than  a  majority  of  SBDCs  are  members. 
SBA  has  revised  the  proposed  rule  to 
refer  in  section  130.350(a)  to  "the 
Recognized  Organization",  instead  of 
recognized  organizations,  and  to  add  a 
definition  of  Recognized  Organization  at 
new  section  130.110(y). 

Two  other  comments  suggested  that 
the  regulation  describe  the  timing  and 
means  of  obtaining  the  consultation. 
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SBA  rejected  these  suggestion,  finding 
no  reason  why  consultation  with  SBDC 
Directors  or  the  Recognized 
Organization  should  be  limited  or 
restricted  in  any  manner.  Another 
comment  proposed  that  Program 
guidelines  not  be  developed  outside  of 
the  regulations.  SBA  disagrees  and  has 
deleted  the  reference  to  Program 
guidelines  &x)m  this  final  rule.  SBA  will 
continue  to  provide  guidance  and 
interpretive  materials,  consistent  with 
these  regulations,  for  use  by  SBDCs  and 
SBA  field  offices. 

Section  130.110  defines  terms  used  in 
the  regulation.  Section  130.100(e)  states 
that  Cash  Match  must  be  non-Federal 
funds  equal  to  no  less  than  fifty  percent 
of  the  Federal  funds.  Section 
130.450(e)(4)  (previously  misnumbered 
as  section  130.450(6)(iv))  provides  that 
Matching  Funds  may  not  be  from  any 
other  Federal  source.  With  respect  to 
both  sections,  a  comment  suggested  that 
fimds  from  other  Federal  sources  be 
allowed  as  Cash  Match  if  the  source  of 
the  fund  specifically  authorized  such 
use.  SBA  disagrees,  since  section 
21(a)(4)  of  the  Act  clearly  requires 
matching  funds  to  be  provided  from 
sources  other  than  the  Federal 
government. 

One  comment  warned  that  the 
proposed  definitions  of  "Conflict"  and 
"Dispute"  created  potential  for 
misunderstanding.  SBA  has  eliminated 
the  definition  of  "Conflict", 
distinguishing  in  section  130.630 
between  financial  and  non-financial 
Disputes  by  the  different  procedures 
provided  for  resolution. 

The  same  commenter  viewed  the 
definition  of  "Key  SBDC  Employee"  in 
section  130.110(q)  as  vague  and 
unnecessary.  Agreeing  with  the 
comment,  SBA  has  deleted  the  section. 

SBA  has  not  adopted  another 
comment  requesting  that  the  definition 
of  the  Grants  and  Cooperative 
Agreement  Appeals  Committee  in 
section  130.110(1)  be  revised  so  that  the 
President  of  the  Recognized 
Organization  (or  a  designee)  serve  as  an 
ex  officio  member  of  the  Committee. 
The  Committee  can  still  obtain  the 
benefit  of  the  Recognized  Organization's 
views  and  comments  whenever  required 
or  appropriate. 

Comments  alerted  SBA  to  several 
sections  where  language  in  the  proposed 
rule  referred  only  to  States  instead  of 
"States,  Territories  or  the  District  of 
Columbia".  SBA  has  added  a  definition 
of  "Area  of  Service"  as  section 
130.110(c)  and  revised  sections 
130.310(a),  130.310(b)  and  130.410(b)  as 
required. 

One  comment  suggested  that  section 
130.360(a)  require  representation  of 


States  or  territories  on  State  advisory 
boards.  SBA  notes  that  the  statutory 
provision  establishing  a  National  SBDC 
Advisory  Board  designated  the  number 
and  general  composition  of  the  board, 
while  the  provision  establishing  the 
State  and  regional  boards  was  silent  as 
to  these  matters.  Accordingly,  SBA  has 
concluded  that  Congress  intended  that 
SBDCs  have  maximum  flexibility  in 
composing  State  boards. 

Section  130.340(b)  of  the  proposed 
rule  prohibited  SBDCs  ht>m  maiking 
loans,  servicing  loans,  making  credit 
decisions  regarding  the  award  of  loans, 
or  making  credit  recommendations 
(unless  authorized  to  do  so  by  the 
Administrator).  One  commenter 
objected  that  SBDCs  have  not  been 
making  credit  recommendations,  since 
they  are  beyond  the  responsibility  of  an 
SBDC.  SBA  agreed  and  deleted  the 
reference  to  credit  recommendations. 

Under  section  130.410,  an  application 
for  initial  funding  must  include  a  letter 
from  the  Governor,  or  his  or  her 
designee,  of  the  State  or  Territory  in 
which  the  SBDC  will  operate.  A 
comment  suggested  that  such  a  letter  be 
required  to  accompany  each  renewal 
application  as  well.  Since  such  a 
requirement  would  impose  a  condition 
upon  renewal  beyond  what  is  required 
by  the  statute,  SBA  rejected  the 
suggested  change. 

Section  130.430,  describing  factors  to 
be  considered  in  reviewing  applications, 
generated  no  comments.  To  implement 
section  404  of  P.L.  103-403,  amending 
section  21(k)  of  the  Act.  SBA  has  added 
two  factors:  the  results  of  any 
examination  conducted  under 
§  130.810(b)  and  the  pertinent  results  of 
any  certification  process  conducted 
pursuant  to  any  certification  program 
developed  by  the  Recognized 
Organization. 

Section  130.450  delineates  the 
requirements  concerning  Matching 
Funds.  A  comment  objected  that  the 
phrase  "any  Cooperative  Agreement" 
implied  that  there  could  be  more  than 
one  between  an  SBDC  and  the  SBA.  The 
sentence  was  deleted  in  its  entirety  as 
part  of  the  streamlining  effort. 

Section  130.460  lists  the  information 
to  be  included  in  the  budget 
justification  portion  of  a  proposal. 
Under  section  130.460(g)  (formerly 
section  130.460(b)(2)(iii)(D)),  unplaimed 
out-of-State  travel  which  exceeds  the 
approved  budgeted  amoimt  must  be 
approved  by  the  Project  Officer.  The 
proposed  rule  required  a  written  budget 
revision  and  a  written  narrative 
explaining  the  need  for  such  travel.  A 
commenter  objected  to  the  paperwork, 
since  approval  still  rests  in  the  Project 


Officer's  discretion.  SBA  agrees  and  has 
deleted  the  paperwork  requirement. 

Section  130.470  describes  the 
activities  and  services  for  which  an 
SBE)C  may  charge  a  fee.  The  proposed 
rule  allowed  SBIXls  to  charge  a  fee  to 
cover  costs  in  connection  with  training 
activities  or  sp>ecialized  services.  A 
comment  correctly  pointed  out  that 
specialized  services  were  not  defined  in 
the  proposed  rule  and  that  SBDCs  often 
pass  through  to  clients  the  costs  of 
services  from  third  part.es.  SBA  has 
revised  the  section  to  include  costs  of 
third  parties  passed  through  to  clients 
and  has  added  a  definition  of 
specialized  services  at  §  130.110(cc). 

Proposed  sections  130.630  and 

130.640,  respectively,  set  forth  Dispute 

and  Conflict  resolution  procedures  (now 

consolidated  as  section  130.630).  One 

comment  objected  that  the  proposed 

procedures  did  not  offer  neutral 

decision-making  and  separation  of 

fimctions,  suggesting  that  the  Dispute 

resolution  procedures  include  a  hearing 

conducted  pursuant  to  Section  554  of 

the  Administrative  Procedure  Act.  Since 

neither  financial  Disputes  nor 

programmatic  (non-financial)  Disputes 

involve  suspension,  termination  or 

failure  to  renew  or  extend.  SBA 

considered  the  procedures  to  be 

consistent  with  the  statutory  provisions. 

reflecting  reasonable  exercise  of 

administrative  discretion  without 

adding  undue  administrative 

complexity.  Therefore,  no  changes  were 

made  to  either  section. 
Section  130.700  generally  explains 

the  grounds  and  procedures  for 
suspending,  terminating  or  failing  to 
renew  a  recipient  organization.  SBA 
relocated  proposed  section  130.650 
(dealing  with  procedures  for  not 
renewing  an  SBDC)  as  section 
130.700(c)  in  the  final  rule.  SBA  also 
has  deleted  the  reference  in  section 
130.700(a)  to  former  §  130.630  and 
§  130.640  (regarding  Dispute  and 
Conflict  resolutions),  finding  it  to  be 
misleading  because  Disputes  do  not 
involve  the  suspension,  termination  or 
failure  to  renew  a  Cooperative 
Agreement. 

Section  130.700(b)  sets  forth  the 
causes  which  might  lead  to  suspension, 
termination  or  failure  to  renew, 
including  the  failure  to  suspend  or 
terminate  an  SBDC  Director,  subcenter 
Director  or  key  SBDC  employee 
promptly  upon  learning  that  such 
individual  has  a  criminal  conviction  for 
a  felony,  a  criminal  conviction  for  a 
misdemeanor  involving  a  variety  of 
listed  offenses,  or  a  civil  judgment 
which  reflects  adversely  upon  his  or  her 
business  integrity.  A  comment  objected 
that  the  provisions  were  so  broad  that 
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nearly  any  conviction  or  judgment 
might  trigger  the  cause.  SBA  agrees  and 
has  revised  the  guidelines. 

SBA  made  one  revision  in  section 
130.700(c)(7)  (proposed  section 
130.650(g)).  changing  from  60  days  to 
120  days  the  time  permitted  an  SBDC  to 
conclude  operations  and  submit  closo- 
out  documents  when  its  application  for 
renewal  has  been  denied. 

Section  130.810  sets  forth 
mechanisms  that  SBA  may  use  to 
oversee  and  monitor  the  SBDC  program, 
including  site  visits,  on-site 
examinations  and  audits.  In  order  to 
comply  with  section  404  of  P.L.  103- 
403,  SBA  has  made  the  following 
changes  to  the  section:  (a)  §  130.810(b) 
in  the  proposed  rule,  providing  for 
required  on-site  reviews,  has  been 
deleted  in  its  entirety  and  has  been 
replaced  by  a  new  section  130.810(b). 
requiring  SBA  examiners  to  perform 
biannual  programmatic  and  financial 
examinations  of  each  SBDC;  (b) 
§  130.810(d)(1)  in  the  proposed  rule, 
providing  for  limited  scope  reviews,  has 
been  deleted;  and  (c)  a  new  section 
130.810(c)  has  been  added  permitting 
SBA  to  provide  financial  support  to  the 
Recognized  Organization  to  develop  and 
implement  an  SBDC  certification 
program. 

Section  130.830  describes  audit 
procedxires.  In  response  to  a  comment, 
SBA  has  revised  the  language  to  clarify 
that  pre-award  audits  will  be  conducted 
by  or  coordinated  with  the  SBA  Office 
of  Inspector  General  according  to 
Government  Auditing  Standards. 
Compliance  With  Executive  Orders 
12612, 12778  and  12866;  Regulatory 
Flexibility  Act,  5  U.S.C.  601  et  seq.;  and 
the  Paperwork  Reduction  Act,  44  U.S.C 
ch.  35. 

SBA  certifies  that  this  rule  is  not  a 
significant  rule  within  the  meaning  of 
Executive  Order  12866  because  it  does 
not  have  an  annual  economic  effect  in 
excess  of  $100  million,  result  in  a  major 
increase  in  costs  for  individuals  or 
governments,  or  have  a  significant 
adverse  effect  on  competition.  The  rule 
conforms  to  existing  parameters  under 
which  the  Program  is  functioning. 
For  purposes  of  Executive  Order 
12612.  SBA  certifies  that  this  rule  has 
federalism  implications.  As  such.  SBA 
offers  the  following  Federalism 
Assessment. 

This  rule  is  designed  to  allow  the 
States  participating  in  the  Program 
maximum  policy-making  and 
administrative  discretion  within  the 
requirements  of  the  law  and  sound 
Program  management.  In  formulating 
and  implementing  the  policies  set  forth 
in  this  rule,  SBA  has  encouraged  State 


participants  to  develop  their  own 
methods  of  achieving  program 
objectives  and  has  limited  the  number 
of  uniform  national  requirements. 

For  purposes  of  Executive  Order 
12778.  SBA  certifies  that  this  rule  is 
drafted  in  accordance  with  the 
standards  set  forth  in  section  2  of  that 
Order. 

For  purposes  of  the  Regulatory 
Flexibility  Act.  SBA  certifies  that  this 
rule  does  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities  because  it  does  not 
impose  material  changes  on  the  existing 
program. 

For  purposes  of  the  Paperwork 
Reduction  Act,  SBA  certifies  that  this 
rule  imposes  no  new  reporting  or 
recordkeeping  requirements.  The  rule 
does,  however,  codify,  at  sections 
130.800  through  130.830.  paperwork 
requirements  previously  cleared  by  the 
Office  of  Management  and  Budget. 
List  of  Subiects  in  13  CFR  Part  130 

Business  development,  small 
businesses.  Small  Business 
Development  Center  (SBDC).  technical 
assistance. 

Title  13  of  Code  of  Federal 
Regulations,  Chapter  1  shall  be 
amended  by  adding  a  new  Part  130  as 
follows: 

PART  130— SMALL  BUSINESS 
DEVELOPMENT  CENTERS 

Sec. 

130.100    Introduction. 

130.110    Definitions. 

130.200    Eligible  entities. 
130.300    Small  Business  Development 
Centers  (SBDCs).  (Reservedl 

1 30. 3 1 0    Area  of  service. 

130.320    Location  of  lead  centers  and  SBDC 
service  providers. 

130.330    Operating  requirements. 

130.340    SBDC  services  and  restrictions  on 
service. 

130.350    Specific  program  responsibilities. 

1 30. 360    SBDC  advisory  boards. 

130.400    Application  procedure.  [Reserved] 

130.410    New  applications. 

130.420    Renewal  applications. 

130.430    Application  decisions. 

130.440    Maximum  grant. 

130.450    Matching  funds. 

130.460    Budget  justification. 

130.470     Fees. 

130.480    Program  income. 

130.500    Funding. 

130.600    Cooperative  agreement.  [Reservedl 

130.610    General  terms. 

130.620    Revisions  and  amendments  to 
cooperative  agreemeiit. 

130.630    Dispute  resolution  procedures. 

130.700    Suspension,  termination  and  non- 
renewal. 

130. 800    Oversight  of  the  SBDC  program. 

130.810    SBA  review  authority. 

130.820    Reports  and  recordkeeping. 

130.830    Audits  and  investigations. 
Authority:  Sections  5(b)(6)  and  21  of  the 

Small  Business  Act,  as  amended,  15  U.S.C. 


634(b)(6)  and  648;  Pub.  L.  101-515, 101  Stat. 
2101;  Pub.  L.  101-574.  104  Stat.  2814;  Pub. 
L.  102-366. 106  Stat.  986;  and  Pub.  L  102- 
395.  106  Stat.  1828. 

S  130.100    Introduction. 

(a)  Objective.  The  SBDC  Program 
creates  a  broad-based  system  of 
assistance  for  the  small  business 
community  by  Unking  the  resources  of 
Federal,  State  and  local  governments 
with  the  resources  of  the  educational 
community  and  the  private  sector. 
Although  SBA  is  responsible  for  the 
general  management  and  oversight  of 
the  SBDC  Program,  a  partnership  exists 
between  SBA  and  the  recipient 
organization  for  the  delivery  of 
assistance  to  the  small  business 
community. 

(b)  Incorporation  of  amended 
references.  All  references  in  these 
regulations  to  OMB  Circulars,  other  SBA 
regulations.  Standard  Operating 
Procedures,  and  other  sources  of  SBA 
policy  guidance  incorporate  all  ensuing 
changes  or  amendments  to  such  sources. 

§130.110    Definitions. 

Application.  The  written  submission 
by  a  new  applicant  organization  or  an 
existing  recipient  organization 
explaining  its  projected  SBDC  activities 
for  the  upcoming  budget  period  and 
requesting  SBA  funding  for  use  in  its 
operations. 

Applicant  organization.  An  entity, 
described  in  §  130.200(a),  which  applies 
to  establish  and  operate  an  SBDC 
network. 

Area  of  Service.  The  State  or  territory, 
or  portion  of  a  State  or  territory  (when 
there  is  more  than  one  SBDC  in  a  State 
or  territory),  or  the  District  of  Columbia, 
in  which  an  applicant  organization 
proposes  to  provide  services  or  in  which 
a  recipient  organization  provides 
services. 

Budget  period.  The  12-month  period 
in  which  expenditure  obligations  are 
incurred  by  an  SBDC  network, 
coinciding  with  either  the  calendar  year 
or  the  Federal  fiscal  year. 

Cash  Match.  Non-Federal  funds 
allocated  specifically  to  the  operation  of 
the  SBDC  network  equalling  no  less 
than  fifty  percent  of  the  Federal  funds. 
Cash  Match  includes  direct  costs 
committed  by  the  applicant  or  recipient 
organization  and  sponsoring  SBDC 
organizations,  to  the  extent  that  such 
costs  are  committed  as  part  of  the 
verified,  specific,  line  item  direct  costs 
prior  to  funding.  Cash  Match  does  not 
include  indirect  costs,  overhead  costs  or 
in-kind  contributions. 

Cognizant  Agency.  The  Federal 
agency,  other  than  SBA.  from  which  a 
recipient  organization  or  sponsoring 
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SBDC  organization  receives  its  largest 
grant  or  greatest  amount  of  Federal 
funding,  and  from  which  it  obtains  an 
indirect  cost  rate  for  budgetary  and 
funding  purposes,  applicable 
throughout  the  Federal  government. 

Cooperative  Agreement.  The  written 
contract  between  SBA  and  a  recipient 
organization,  describing  the  conditions 
under  which  SBA  awards  Federal  funds 
and  recipient  organizations  provide 
services  to  the  small  business 
community. 

Cosponsorship.  A  "Cosponsorship"  as 
defined  in  and  governed  by  §  8(b)(1)(A) 
of  the  Act  and  SBA's  Standard 
Operating  Procedures. 

Counseling.  Individual  advice, 
guidance  or  instruction  given  to  a  small 
business  person  or  entity. 

Direct  costs:  "Direct  costs"  as  defined 
in  Office  of  Management  and  Budget 
(OMB)  Circulars  A-21.  A-87  and  A- 
122.  Recipient  organizations  must 
allocate  at  least  80  percent  of  the 
Federal  funds  provided  through  the 
Cooperative  Agreement  to  the  direct 
costs  of  program  delivery. 

Dispute.  Dispute  means  a  program  or 
financial  disagreement  which  the 
recipient  organization  requests  be 
handled  with  SBA  in  a  formal  manner. 

Grants  and  Cooperative  Agreement 
Appeals  Committee.  The  SBA 
committee,  appointed  by  the  SBA 
Administrator,  which  resolves  appeals 
arising  from  financial  Disputes  between 
a  recipient  organization  and  SBA. 

Grants  Management  Specialist.  An 
SBA  employee  designated  by  the  AA/ 
SBDCs  who  is  responsible  for  the 
financial  review,  award,  and 
administration  of  one  or  more  SBDC 
Cooperative  Agreements. 

Indirect  costs.  "Indirect  costs"  as 
defined  in  Office  of  Management  and 
Budget  (OMB)  Circular  A-21,  A-87  or 
A-122. 

In-kind  contributions.  Property, 
facilities,  services  or  other  non- 
monetary contributions  from  non- 
federal sources.  See  OMB  Circular  A- 
87,  A-102.  or  A-110.  as  appropriate. 

Lead  Center.  The  entity  which 
administers  and  operates  the  SBDC 
network. 

Lobbying.  Lobbying  as  described  in 
OMB  Circulars  A-21.  A-87  and  A-122. 
and  Pub.  L.  101-121,  section  319. 

Overmatched  Amount.  Non-Federal 
Contributions  to  SBDC  project  costs, 
including  cash,  in-kind  contributions 
and  indirect  costs,  in  excess  of  the 
statutorily  required  amount. 

Program  Announcement.  SBA's 
annual  publication  of  requirements 
which  an  applicant  or  recipient 
organization  must  address  in  its  initial 
or  renewal  application. 


Program  income.  Income  earned  or 
received  by  the  SBBC  network  from  any 
SBDC  supported  activity  as  defined  in 
Attachment  D  of  OMB  Circular  A-110 
and  Attachment  E  of  OMB  Circular  A- 
102. 

Program  manager.  An  SBA  employee 
responsible  for  overseeing  the 
operations  of  one  or  more  SBDCs. 

Project  officer.  An  SBA  employee  who 
negotiates  the  annual  Cooperative 
Agreement  and  monitors  the  ongoing 
operations  of  an  SBEXD. 

Project  period.  The  period  of  time, 
usually  in  twelve  (12)  month 
increments,  during  which  the  SBDC 
network  operates,  beginning  on  the  day 
of  award  and  continuing  over  a  number 
of  budget  periods. 

Recipient  organization.  The  name 
given  to  an  applicant  organization  after 
funding  is  approved  and  the  applicant 
organization  enters  into  aiHooperative 
Agreement.  The  recipient  organization 
receives  the  Federal  funds  and  is 
responsible  for  estabhshing  the  Lead 
Center. 

Recognized  Organization.  The 
organization  whose  members  include  a 
majority  of  SBDCs  and  which  is 
recognized  as  an  SBDC  representative 
by  SBA  in  accordance  with  §  21(a)(3)(A) 
of  the  Small  Business  Act.  15  U.S.C. 
648(a)(3)(A). 

SBDC  Director.  The  full-time  senior 
manager  designated  by  each  recipient 
organization  and  approved  by  SBA. 

SBDC  network.  The  Lead  Center  and 
SBDC  service  providers. 

SBDC  service  providers.  SBDC 
network  participants,  including  the 
Lead  Center,  subcenters  (at  times 
referred  to  as  regional  centers),  satelUte 
locations,  and  any  other  entity 
authorized  by  the  recipient  organization 
to  perform  SBDC  services. 

Specialized  Services.  SBDC  services 
other  than  Counseling  and  Training. 

Sponsoring  SBDC  organizations. 
Organizations  or  entities  which 
establish  one  or  more  SBDC  service 
providers  as  part  of  the  SBDC  network 
under  a  contract  or  agreement  with  the 
recipient  organization. 

Training.  The  provision  of  advice, 
guidance  and  instruction  to  groups  of 
prospective  and  existing  small  business 
persons  and  entities,  whether  by  in- 
person  group  sessions  or  by  such 
communication  modes  as 
teleconferences,  videos,  publications 
and  electronic  media. 

§130.200    Eligible  entities. 

(a)  Recipient  Organization.  The 
following  entities  are  eligible  to  operate 
an  SBDC  network: 

(1)  A  pubhc  or  private  institution  of 
higher  education; 


(2)  A  land-grant  college  or  imiversity; 

(3)  A  college  or  school  of  business, 
engineering,  commerce  cr  agriculture; 

(4)  A  community  or  junior  college; 

(5)  An  entity  formed  by  two  or  more 
of  the  above  entities;  or 

(6)  Any  entity  which  was  operating  as 
a  recipient  organization  as  of  December 
31. 1990. 

(b)  SBDC  Service  Providers.  SBDC 
service  providers  are  not  required  to 
meet  the  eligibility  requirements  of  a 
recipient  organization. 

§  130.300    Small  Business  Development 
Canters  (SBDCs).  [Reserved] 

§  1 30.31 0    Area  of  service. 

The  AA/SBDC  shall  designate  in 
writing  the  Area  of  Service  of  each 
recipient  organization,  consistent  with 
the  State  plan.  More  than  one  recipient 
organization  may  be  located  in  a  State 
or  Territory  if  the  AA/SBDC  determines 
it  is  necessary  or  beneficial  to 
implement  the  Program  effectively  and 
to  provide  services  to  all  interested 
small  businesses. 

§  1 30.320    Location  of  lead  centers  and 
SBDC  service  providers. 

(a)  The  recipient  organization  must 
locate  its  Lead  Center  and  SBDC  service 
providers  so  that  services  are  readily 
accessible  to  small  businesses  in  the 
Area  of  Service. 

(b)  The  locations  of  the  Lead  Center 
and  the  SBDC  service  providers  will  be 
reviewed  by  SBA  as  part  of  the 
application  review  process  for  each 
budget  period. 

§130.330    Operating  requirements. 

(a)  The  Lead  Center  must  be  an 
independent  entity  v«thin  the  recipient 
organization,  having  its  own  staff, 
including  a  full-time  SBDC  Director. 

(b)  A  Lead  Center  must  provide 
administrative  services  and 
coordination  for  the  SBDC  network, 
including  program  development, 
program  management,  financial 
management,  reports  management, 
promotion  and  public  relations, 
program  assessment  and  evaluation,  and 
internal  quality  control. 

(c)  The  Lead  Center  shall  be  open  to 
the  public  throughout  the  year  during 
the  normal  business  hours  of  the 
recipient  organization.  Anticipated 
closures  shall  be  included  in  the  annual 
renewal  application.  Emergency 
closures  shall  be  reported  to  the  SBA 
Project  Officer  as  soon  as  is  feasible. 
Other  SBDC  service  providers  shall  be 
open  during  the  normal  business  hours 
of  their  sponsoring  SBDC  organizations. 

(d)  The  Lead  Center  and  other  SBDC 
service  providers  must  have  a  conflict  of 
interest  policy  applicable  to  their  SBDC 
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consultants,  employees,  instructors  and 
volimteers. 

(e)  The  SBDC  network  shall  comply 
with  13  CFR  parts  112, 113  and  117, 
which  require  that  no  person  shall  be 
excluded  on  the  grounds  of  age,  color, 
handicap,  marital  status,  national  origin, 
race,  religion  or  sex  from  participation 
in,  be  denied  that  benefits  of,  or 
otherwise  be  subjected  to  discrimination 
under,  any  program  or  activity  for 
which  the  recipient  organization 
received  Federal  financial  assistance 
from  SBA. 

§  1 30.340    SBDC  services  and  restrictions 
on  service. 

(a)  Services.  The  SBDC  network  must 
provide  prospective  and  existing  small 
business  persons  and  entities  with 
Counseling,  Training  and  Specialized 
Services,  concerning  the  formation, 
financing,  management  and  operation  of 
small  business  enterprises,  reflecting 
local  needs.  The  recipient  organization 
shall  primarily  utilize  institutions  of 
higher  education  to  provide  services  to 
the  small  business  community.  To  the 
extent  possible,  SBDCs  shall  use  other 
Federal,  State,  and  local  government 
programs  that  assist  small  business. 
Services  periodically  should  be  assessed 
and  improved  to  keep  pace  with 
changing  small  business  needs. 

(b)  Access  to  Capital.  (1)  SBDCs  are 
encouraged  to  provide  coimseling 
services  that  increase  a  small  business 
concern's  access  to  capital,  such  as 
business  plan  development,  financial 
statement  preparation  and  analysis,  and 
cash  flow  preparation  and  analysis. 

(2)  SBDCs  snould  help  prepare  their 
clients  to  represent  themselves  to 
lending  institutions.  While  SBDCs  may 
attend  meetings  with  lenders  to  assist 
chents  in  prepeiring  financial  packages, 
the  SBDCs  may  not  take  a  direct  role  in 
representing  clients  in  loan 
negotiations. 

(3)  SBDCs  should  inform  their  clients 
that  financial  packaging  assistance  does 
not  guarantee  receipt  of  a  loein. 

(4)  SBDCs  may  not  make  loans, 
service  loans  or  make  credit  decisions 
regarding  the  award  of  loans. 

(5)  With  respect  to  SBA  guaranty 
programs,  SBDCs  may  assist  clients  to 
formulate  a  business  plan,  prepare 
financial  statements,  complete  forms 
which  are  part  of  a  loan  application,  and 
accompany  an  applicant  appearing 
before  SBA.  Unless  authorized  by  the 
SBA  Administrator  with  respect  to  a 
specific  program,  an  SBDC  may  not 
advocate,  recommend  approval  or 
otherwise  attempt  in  any  manner  to 
influence  SBA  to  provide  financial 
assistance  to  any  of  its  clients.  An  SBDC 
cannot  collect  fees  for  helping  a  client 


to  prepare  an  application  for  SBA 
financial  assistance.-^ 

(c)  Special  emphasis  initiatives.  From 
time  to  time,  SBA  may  identify  portions 
of  the  general  population  to  be  targeted 
for  assistance  by  SBDCs.  Support  of 
SBA  special  emphasis  initiatives  will  be 
negotiated  each  year  as  part  of  the 
application  process  and  included  in  the 
Cooperative  Agreement  when 
appropriate. 

§  130.350    Specific  program 
responsibilities. 

(a)  Policy  development.  SBA  will 
establish  Program  policies  and 
procedures  to  improve  the  delivery  of 
services  by  SBDCs  to  the  small  business 
commiuiity,  and  to  enhance  compliance 
with  applicable  laws,  regulations,  OMB 
Circulars  and  Executive  Orders.  In 
doing  so,  SBA  should  consult,  to  the 
extent  practicable,  with  the  Recognized 
Oreanization. 

(b)  Responsibilities  of  SBDC  Directors. 
The  SBDC  Director  shall  direct  and 
monitor  program  activities  and  financial 
affairs  of  the  SBDC  network  to  deliver 
effective  services  to  the  small  business 
community,  comply  with  applicable 
laws,  regulations,  OMB  Circulars  and 
Executive  Orders,  and  implement  the 
Cooperative  Agreement.  The  SBDC 
Director  has  authority  to  control 
expenditures  under  the  Lead  Center's 
budget.  SBDC  Directors  may  manage 
other  programs  in  addition  to  the  SBDC 
Program  if  the  programs  serve  small 
businesses  and  do  not  duphcate  the 
services  provided  by  the  SBDC  network. 
However,  SBDC  Directors  may  not 
receive  additional  compensation  for 
managing  these  programs.  The  SBDC 
Director  shall  serve  as  the  principal 
contact  point  for  all  matters  involving 
the  SBDC  network. 

§  1 30.360    SBDC  advisory  boards. 

(a)  State/Regional  Advisory  Boards. 
(1)  The  Lead  Center  must  establish  an 
advisory  board  to  advise,  counsel,  and 
confer  with  the  SBEXH  Director  on 
matters  pertaining  to  the  operation  of 
the  SBDC  network. 

(2)  The  advisory  board  shall  be 
referred  to  as  a  State  SBDC  Advisory 
Board  in  an  Area  of  Service  having  only 
one  recipient  organization,  and  a 
Regional  SBDC  Advisory  Board  in  an 
Area  of  Service  having  more  than  one 
recipient  organization. 

(3)  These  advisory  boards  must 
include  small  business  owners  and 
other  representatives  from  the  entire 
Area  of  Service. 

(4)  New  Lead  Centers  must  establish 
a  State  or  Regional  SBDC  Advisory 
Board  no  later  than  the  second  budget 
period. 


(5)  A  State  or  Regional  SBDC 
Advisory  Board  member  may  also  be  a 
member  of  the  National  SBDC  Advisory 
Board. 

(6)  The  reasonable  cost  of  travel  of 
any  Board  member  for  official  Board 
activities  may  be  paid  out  of  the  SBDC's 
budgeted  funds. 

(b)  National  SBDC  Advisory  Board.  (1) 
SBA  shall  establish  a  National  SBDC 
Advisory  Board  consisting  of  nine 
members  who  are  not  Federal 
employees,  appointed  by  the  SBA 
Administrator.  The  Board  shall  elect  a 
Chair.  Three  members  of  the  Board  shall 
be  from  universities  or  their  affiliates 
and  six  shall  be  from  small  businesses 
or  associations  representing  small 
businesses.  Board  members  shall  serve 
staggered  three  year  terms,  with  three 
Board  members  appointed  each  year. 
The  SBA  Administrator  may  appoint 
successors  to  fill  unexpired  terms. 

(2)  The  National  SBDC  Advisory 
Board  shall  advise  and  confer  with 
SBA's  AA/SBDCs  on  policy  matters 
pertaining  to  the  operation  of  the  SBDC 
program.  The  Board  shall  meet  with  the 
AA/SBDCs  at  least  semiannually. 

§130.400    Application  procedure. 
[Reserved] 

§  1 30.41 0    New  applications. 

(a)  If  SBA  declines  to  renew  an 
existing  recipient  organization  or  the 
recipient  organization  declines  to 
reapply,  SBA  may  accept  applications 
from  other  organizations  interested  in 
becoming  a  recipient  organization.  An 
eligible  entity  may  apply  by  submitting 
an  application  to  the  SBA  District  Office 
in  the  Area  of  Service  in  which  the 
applicant  proposes  to  provide  services. 

(b)  An  application  for  initial  funding 
of  a  new  SBDC  network  must  include  a 
letter  by  the  Governor,  or  his  or  her 
designee,  of  the  Area  of  Service  in 
which  the  SBDC  will  operate,  or  other 
evidence,  confirming  that  the 
applicant's  designation  as  an  SBDC 
would  be  consistent  with  the  plan 
adopted  by  the  State  government  and 
approved  by  SBA.  No  such  requirement 
is  imposed  on  subsequent  applications 
from  existing  recipient  organizations. 

(c)  The  application  must  set  forth  the 
eligible  entity  or  entities  proposing  to 
operate  the  SBDC  network;  a  list  of  the 
Lead  Center  and  other  SBDC  service 
providers  by  name,  address  and 
telephone  number;  the  geographic  areas 
to  be  serviced;  the  resources  to  be  used; 
the  services  that  will  be  provided;  the 
method  for  deUvering  the  services, 
including  a  description  of  how  and  to 
what  extent  academic,  private  and 
public  resources  will  be  used;  a  budget; 
a  listing  of  the  proposed  members  of  the 


State  or  Regional  Advisory  Board  and 
other  relevant  information  set  forth  in 
the  Program  Aimouncement. 

(d)  SBA  officials  may  request 
supplemental  information  or 
dociunentation  to  revise  or  complete  an 
application. 

(e)  Upon  written  recommendation  for 
approval  by  the  SBA  District  Director, 
the  proposal  shall  be  submitted  to  the 
AA/SBDCs  for  review. 

§  130.420    Renewal  applications. 

(a)  SBDCs  shall  comply  with  the 
requirements  in  the  annual  Program 
Announcement,  including  format  and 
due  dates,  to  receive  consideration  of 
their  renewal  applications.  The  SBA 
Project  Officer,  with  the  concurrence  of 
the  Program  Manager,  may  grant  an 
extension.  The  recipient  organization 
shall  submit  the  renewal  application  to 
the  SBA  office  in  the  District  in  which 
the  recipient  organization  is  located. 
The  annual  Pipgram  Annoimcement 
will  include  a  timetable  for  SBA  review. 

(b)  After  review  by  the  SBA  Project 
Officer  and  written  recommendation  for 
approval  by  the  District  Director,  the 
Program  Manager  and  Grants 
Management  Specialist  shall  review  the 
renewal  application  for  conformity  with 
the  Program  Aimouncement,  OMB 
Circulars  and  all  other  statutory, 
financial  and  regulatory  requirements. 
SBA  officials  may  request  supplemental 
information  and  dociunentation  prior  to 
issuing  the  Cooperative  Agreement. 

S  130.430    Application  decisions. 

(a)  The  AA/SBDCs  may  approve, 
conditionally  approve,  or  reject  any 
application.  In  the  event  of  a  rejection, 
the  AA/SBDCs  shall  communicate  the 
reasons  for  rejection  to  the  applicant 
and  the  appropriate  SBA  field  office.  If 
the  approval  is  conditional,  the 
conditions  and  applicable  remedies 
shall  be  specified  as  special  terms  and 
conditions  in  the  Cooperative 
Agreement.  Upon  approval  or 
conditional  approval,  the  Grants 
Management  specialist  may  issue  a 
Cooperative  Agreement. 

(b)  In  considering  the  application, 
significant  factors  shall  include: 

(1)  The  applicant's  ability  to 
contribute  Matching  Funds; 

(2)  For  renewal  Proposals,  the  quality 
of  prior  performance; 

(3)  The  results  of  any  examination 
conducted  pursuant  to  §  130.810(b)  of 
these  regulations;  and 

(4)  Any  certification  resulting  from 
any  certification  program  developed  by 
the  Recognized  Organization. 

(c)  In  the  event  of  a  conditional 
approval,  SBA  may  conditionally  fund  a 
recipient  organization  for  one  or  more 


specified  periods  of  time  up  to  a 
maximum  of  one  budget  period.  If  the 
recipient  organization  fails  to  resolve 
the  specified  matters  to  the  AA/SBDCs' 
satisfaction  within  the  allotted  time 
period,  SBA  has  the  right  to  discontinue 
funding  the  SBDC,  subject  to  the 
provisions  of  §  130.700. 

§  1 30.440    Maximum  grant 

No  recipient  shall  receive  an  SBDC 
grant  exceeding  the  greater  of  the 
minimum  statutory  amount,  or  its  pro 
rata  share  of  all  SBDC  grants  as 
determined  by  the  statutory  formula  set 
forth  in  section  21(a)(4)  of  the  Act. 

§130.450    Matching  funds. 

(a)  The  recipient  organization  must 
provide  total  Matching  Funds  equal  to 
the  total  amount  of  SBA  funding.  At 
least  50%  of  the  Matching  Funds  must 
be  Cash  Match.  The  remaining  50%  may 
be  provided  through  any  allowable 
combination  of  additional  cash,  in-kind 
contributions,  or  indirect  costs. 

(b)  All  sources  of  Matching  Funds 
must  be  identified  as  specifically  as 
possible  in  the  budget  proposal.  Cash 
sources  shall  be  identified  by  name  and 
account.  All  applicants  must  submit  a 
Certification  of  Cash  Match  and  Program 
Income  executed  by  an  authorized 
official  of  the  recipient  organization  or 
any  sponsoring  SBDC  organization 
providing  Cash  Match  through  a 
subcontract  agreement.  The  account 
containing  such  cash  must  be  under  the 
direct  management  of  the  SBDC 
Director,  or,  if  provided  by  a  sponsoring 
SBDC  organization,  its  subcenter 
Director.  If  a  poUtical  entity  is  providing 
such  cash  and  the  funds  have  not  been 
appropriated  prior  to  issuance  of  the 
Cooperative  Agreement,  the  recipient 
organization  must  certify  that  sufficient 
funds  will  be  available  from  the 
poUtical  entity  prior  to  the  use  of 
Federal  dollars. 

(c)  The  Grants  Management  Specialist 
is  responsible  for  determining  whether 
Matching  Funds  or  Cash  Match  meet  the 
requirements  of  the  Act  and  appropriate 
OMB  circulars. 

(d)  Overmatched  Amounts.  (1)  SBDC 
are  encouraged  to  furnish  Overmatched 
Amounts. 

(2)  An  Overmatched  Amount  can  be 
applied  to  additional  Matching  Funds 
requirements  necessitated  by  any 
supplemental  funding  increase  received 
by  the  SBDC  during  the  budget  period, 
as  long  as  the  total  Cash  Match  provided 
by  the  SBDC  is  50%  or  more  of  the  total 
SBA  funds  provided  during  the  budget 
period. 

(3)  If  used  in  the  manner  described  in 
paragraph  (d)(2)  of  this  section,  such 


Overmatched  Amount  is  reclassified  as 
committed  Matching  Fimds. 

(4)  Allowable  Overmatched  Amounts 
which  have  not  been  used  in  the 
manner  described  in  paragraph  (d)(2)  of 
this  section  may,  with  the  approval  of 
the  AA/SBDCs,  be  used  as  a  credit  to 
offset  any  confirmed  audit 
disallowances  applicable  only  to  the 
budget  period  in  which  the 
Overmatched  Amount  exists  and  the 
two  previous  budget  periods.  Such 
offsetting  funds  shall  be  considered 
Matching  Funds. 

(e)  Impermissible  sources  of  Matching 
Funds.  Under  no  circumstances  may  the  ^ 
following  be  used  as  sources  of  the 
Matching  Fimds  of  the  recipient 
organization: 

(1)  Uncompensated  student  labor; 

(2)  SCORE,  ACE,  or  SBI  volunteers; 

(3)  Program  income  or  fees  collected 
frtjm  small  businesses  receiving 
assistance; 

(4)  Fimds  or  indirect  or  in-kind 
contributions  from  any  other  Federal 
source. 

§13a460    Budget  Justification. 

The  SBDC  Director,  as  a  part  of  the 
renewal  application,  or  the  applicant 
organization's  authorized  representative 
in  the  case  of  a  new  SBDC  application, 
shall  prepare  and  submit  to  the  SBA 
Project  Officer  the  budget  justification 
for  the  upcoming  budget  period.  The 
budget  shall  be  reviewed  annually  upon 
submission  of  a  renewal  apphcation. 

(a)  Direct  costs.  Unless  otnerwise 
provided  in  appUcable  OMB  circulars, 
at  least  eighty  percent  (80%)  of  SBA 
funding  must  be  allocated  to  direct  costs 
of  Program  deUvery. 

(b)  Indirect  costs.  If  the  applicant 
organization  waives  all  indirect  costs  to 
meet  the  Matching  Funds  requirement, 
one  hundred  percent  (100%)  of  SBA 
funding  must  be  allocated  to  program 
delivery.  If  some,  but  not  all,  indirect 
costs  are  waived  to  meet  the  Matching 
Funds  requirement,  the  lesser  of  the 
following  may  be  allocated  as  indirect 
costs  of  the  Program  and  charged  against 
the  Federal  contribution: 

(1)  Twenty  percent  (20%)  of  Federal    . 
contribution,  or 

(2)  The  amount  remaining  after  the 
waived  portion  of  indirect  costs  is 
subtracted  from  the  total  indirect  costs. 

(c)  Separate  SBDC  service  provider 
budgets. 

(1)  The  applicant  organization  shall 
include  separate  budgets  for  all 
subcontracted  SBDC  service  providers 
in  conformity  with  OMB  requirements. 
Applicable  direct  cost  categories  and 
indirect  cost  base/rate  agreements  shall 
be  included  for  the  Lead  Center  and  all 
SBDC  service  providers,  using  a  rate 
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equal  to  or  less  than  the  negotiated 
predetermined  rate.  If  no  such  rate 
exists,  the  sponsoring  SBDC 
organization  or  SBDC  service  provider 
shall  negotiate  a  rate  with  its  Cognizant 
Agency.  In  the  event  the  sponsoring 
SBDC  organization  or  SBDC  service 
provider  does  not  have  a  Cognizant 
Agency,  the  rate  shall  be  negotiated 
with  the  SBA  Project  Officer  in 
accordance  with  0MB  guidelines  (see 
OMB  Circular  A-21). 

(2)  The  amount  of  cash,  in-kind 
contributions  and  indirect  costs  for  the 
Lead  Center  and  all  sub-contracted 
SBDC  service  providers  shall  be 
indicated  in  accordance  with  OMB 
requirements. 

(d)  Cost  principles.  Principles  for 
determining  allowable  costs  are 
contained  in  OMB  Circulars  A-21  (cost 
principles  for  grants,  contracts,  and 
other  agreements  with  educational 
institutions).  A-87  (cost  principles  for 
programs  administered  by  State  and 
local  governments),  and  A-122  (cost 
principles  for  nonprofit  organizations). 

(e)  Costs  associated  with  lobbying.  No 
portion  of  the  Federal  contribution 
received  by  an  SBDC  may  be  used  for 
lobbying  activities,  either  directly  by  the 
SBDC  or  indirectly  through  outside 
organizations,  except  those  activities 
permitted  by  OMB.  Restrictions  on  and 
reports  of  lobbying  activities  by  the 
SBEXI  shall  be  in  accordance  with  OMB 
requirements.  Section  319  of  Public  Law 
No.  101-121.  and  the  aimual  Program 
Announcement. 

(f)  Salaries.  (1)  If  a  recipient 
organization  is  an  educational 
institution,  the  salaries  of  the  SBDC 
Director  and  the  subcenter  Directors 
must  approximate  the  average 
annualized  salary  of  a  full  professor  and 
an  assistant  professor,  respectively,  in 
the  school  or  department  in  which  the 
SBE)C  is  located.  If  a  recipient 
organization  is  not  an  educational 
institution,  the  salaries  of  the  SBDC 
Director  and  the  subcenter  Directors 
must  approximate  the  average  salaries  of 
parallel  positions  within  the  recipient 
organization.  In  both  cases,  the  recipient 
organization  should  consider  the 
Director's  longevity  in  the  Program,  the 
nimiber  of  subcenters  and  the 
individual's  experience  and 
background. 

(2)  Salaries  for  all  other  positions 
within  the  SB£)C  should  be  based  upon 
level  of  responsibility,  and  be 
comparable  to  salaries  for  similar 
positions  in  the  area  served  by  the 
SBDC. 

(3)  Recruitment  and  salary  increases 
for  SBDC  Directors,  subcenter  Directors 
and  staff  members  should  conform  to 


the  administrative  pohcy  of  the 
recipient  organization. 

(g)  Travel.  All  travel  must  be 
separately  identified  in  the  proposed 
budget  as  planned  in-State,  planned  out- 
of-State.  unplanned  in-State  or 
unplanned  out-of-State.  All  proposed 
travel  must  use  coach  class,  apply 
directly  to  specific  work  of  the  SBDC  or 
be  incurred  in  the  normal  course  of 
Program  administration,  and  conform  to 
the  written  travel  policies  of  the 
recipient  organization  or  the  sponsoring 
SBDC  organization.  (Per  diem  rates, 
including  lodging,  shall  not  exceed 
those  authorized  by  the  recipient 
organization.)  Transportation  costs  must 
be  justified  in  writing,  including  the 
estimated  cost,  number  of  persons 
traveUng.  and  the  benefit  to  be  derived 
by  the  small  business  community  from 
the  proposed  travel.  A  specific  projected 
amount,  based  on  the  SBDC's  past 
experience,  where  appropriate,  must 
also  be  included  in  the  budget  for 
unplanned  travel.  A  more  detailed 
justification  must  be  given  for 
unplanned  out-of-State  travel.  Any 
proposed  luiplaimed  out-of-State  travel 
exceeding  the  approved  budgeted 
amount  for  travel  must  be  submitted  to 
the  Project  Officer  for  approval  on  a 
case-by-case  basis.  Travel  outside  the 
United  States  must  have  prior  approval 
by  the  AA/SBDCs  on  a  case-by-case 
basis. 

(h)  Dues.  Costs  of  memberships  in 
business,  technical,  and  professional 
organizations  shall  be  allowable 
expenses.  The  use  of  Federal  funds  to 
pay  dues  for  business,  technical  and 
professional  organizations  shall  be 
permitted,  provided  that  the  payments 
are  included  in  the  budget  proposal,  are 
approved  by  the  SBA  and  comply  with 
§  130.460(e). 

§130.470    Fees. 

An  SBDC  may  charge  clients  a 
reasonable  fee  to  cover  the  costs  of 
Training  sponsored  or  cosponsored  by 
the  SBEXZ,  costs  of  services  provided  by 
or  obtained  htim  third  parties,  or  the 
costs  of  providing  Specialized  Services. 
Fees  may  not  be  imposed  for 
Coimseling. 

i  130.480    Program  Income. 

(a)  Program  income  for  recipient 
organizations  or  SBDC  service  providers 
based  in  universities  or  nonprofit 
organizations  shall  be  subject  to  OMB 
requirements  (see  OMB  Circular  A-110). 
Program  income  for  recipient 
organizations  or  SBDC  service  providers 
based  in  State  or  local  governments 
shall  be  subject  to  OMB  requirements 
(see  the  provisions  of  §  7.e  and 


Attachment  E  of  OMB  Qrcular  A-102) 
and  13  CFR  143.25. 

(b)  Program  income.  Including  any 
interest  earned  on  Program  Income, 
must  be  used  to  expand  the  quantity  or 
quality  of  services,  resources  or 
outreach  provided  by  the  SBDC 
network.  It  carmot  be  used  to  satisfy  the 
requirements  for  Matching  Funds.  The 
Project  Officer  shall  monitor  the  use  of 
Program  income.  Any  unused  Program 
income  will  be  carried  over  to  a 
subsequent  budget  period. 

(c)  SBIXls  must  report  in  detail  on 
standard  SBA  forms  receipts  and 
expenditures  of  program  income, 
including  any  income  received  through 
cosponsored  activities.  A  narrative 
description  of  how  Program  Income  was 
used  to  accompUsh  Program  objectives 
shall  be  included. 

$130,500    Funding. 

The  SBA  funds  Cooperative 
Agreements  through  its  internal  Letter 
of  Credit  Replacement  System  (LORS), 
using  SBA  standard  forms  to  establish 
and  modify  letters  of  credit.  SBDCs 
must  use  SBA  standard  forms  to  draw 
down  funds  required  to  meet  their 
estimated  or  actual  expenses  and  to 
submit  quarterly  cash  transactions 
reports  used  by  SBA  to  monitor  the 
fi^quency  of  drawdowns  and  the  cash- 
on-hand  balance.  Repeated  drawdowns 
in  excess  of  immediate  cash  needs  may 
result  in  the  cancellation  of  the  letter  of 
credit.  If  interest  results  from  the 
deposit  of  any  drawdowns  in  an 
interest-bearing  account,  SBDCs,  other 
than  State  government  sponsored 
SBDCs,  must  report  and  return  such 
interest  aimually  to  SBA. 

§  130.600    Cooperative  agreement 
[Reeerved] 

§130.610    General  tenns. 

Upon  approval  of  the  initial  or 
renewal  application,  SBA  will  enter  into 
a  Cooperative  Agreement  with  the 
recipient  organization,  setting  forth  the 
programmatic  and  fiscal  responsibilities 
of  the  recipient  organization  and  SBA. 
the  scope  of  the  project  to  be  funded, 
and  the  budget  of  the  program  year 
covered  by  the  Cooperative  Agreement. 
Administrative  requirements  are 
contained  in  13  CFR  143  and  applicable 
OMB  Circulars. 

§  1 30.620    Revisions  and  antendments  to 
cooperative  agreement 

(a)  Requests  for  revisions.  The 
recipient  organization  may  request  at 
any  time  one  or  more  revisions  to  the 
Cooperative  Agreement  on  an 
appropriate  SBA  form  signed  by  the 
recipient  organization's  authorized 
representative  (including  a  revised 
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budget  and  budget  narrative,  If 
applicable).  Revisions  will  normally 
relate  to  changes  in  scop>e,  work  or 
funding  during  the  specified  budget 
year. 

(b)  Revisions  which  require 
amendment  to  Cooperative  Agreement. 
The  Cooperative  Agreement  shall  list 
the  revisions  which  require  Project 
Officer  concurrence,  review  by  the 
Program  Manager  and  the  Grants 
Management  Specialist,  approval  of  the 
AA/SBDCs  and  amendment  of  the 
Cooperative  Agreement.  No  application 
for  an  amendment  shall  be  effective 
until  it  is  approved  and  incorporated 
into  the  Cooperative  Agreement. 
Revisions  which  require  amendments 
shall  include: 

(1)  any  change  in  project  scope  or 
objectives; 

(2)  the  addition  or  deletion  of  any 
subgrants  or  contracts; 

(3)  the  addition  of  any  new  budget 
line  items; 

(4)  Budget  revisions  and  fund 
reallocations  exceeding  the  limit 
established  by  applicable  administrative 
regulations  or  OMB  Circulars,  either 
individually  or  in  the  aggregate  [see 
paragraphs  (c)(1)  and  (c)(2)  of  this 
section); 

(5)  any  proposed  sole-source  or  one- 
bid  contracts  exceeding  the  limits 
established  by  applicable  regulations  or 
OMB  Circulars;  and 

(6)  the  carryover  from  one  budget 
period  to  the  next  budget  period  of 
unobligated,  unexpended  SBA  funds 
allocable  imder  the  Cooperative 
Agreement  to  nonrecurring, 
nonseverable  bona  fide  needs  of  the 
SBDC  network  as  provided  in  applicable 
OMB  Circulars  and  the  aimual  Program 
Announcement. 

(c)  Revisions  which  do  not  require 
amendments  to  the  Cooperative 
Agreement — (1)  Budget  revisions.  Any 
budget  revision,  except  those  which  are 
covered  by  paragraph  (b)(4)  of  this 
section.  Budget  revisions  require 
approval  of  the  SBA  Project  Officer  and 
the  AA/SBDCs  as  prescribed  by 
applicable  OMB  Circulars  or  13  CFR 
143.30. 

(2)  Reallocation  of  funds.  Reallocation 
of  funds  must  be  conducted  in 
accordance  with  applicable  OMB 
Circulars  or  13  CFR  143.30.  Additional 
guidance  on  this  matter  may  be 
included  in  the  aimual  Program 
Announcement. 

§  130.630    Dispute  resolution  procedures. 

(a)  Financial  Disputes.  (1)  A  recipient 
organization  wishing  to  resolve  a 
financial  Dispute  formally  must  submit 
a  written  statement  describing  the 
subject  of  the  Dispute,  together  with  any 


relevant  doctiments  or  other  evidence 
bearing  on  the  Dispute,  to  the  Grants 
Management  Specialist,  with  copies  to 
the  Project  Officer.  The  Grants 
Management  Specialist  shall  respond  in 
writing  to  the  recipient  organization 
within  30  calendar  days  of  receipt  of  the 
descriptive  statement. 

(2)  If  the  recipient  organization 
receives  an  unfavorable  decision  from 
the  Grants  Management  Speciahst,  it 
may  file  an  appeal  with  the  AA/SBEXDs 
within  30  calendar  days  of  issuance  of 
the  unfavorable  decision.  The  AA/ 
SBDCs  shall  respond  in  writing  to  the 
recipient  organization  within  15 
calendar  days  of  receipt  of  the  appeal. 

(3)  If  the  recipient  organization 
receives  an  unfavorable  decision  from 
the  AA/SBDCs,  it  may  make  a  final 
appeal  to  the  SBA  Grants  and 
Cooperative  Agreements  Appeals 
Committee  (the  "Committee")  within  30 
calendar  days  of  the  date  of  issuance  of 
the  AA/SBDCs'  written  decision.  Copies 
of  the  appeal  shall  also  be  sent  to  the 
Grants  Management  Specialist  and  the 
Project  Officer. 

(4)  Appeals  must  be  in  writing. 
Formal  briefs  and  other  technical  forms 
of  pleading  are  not  required.  Requests 
for  a  hearing  will  not  be  granted  unless 
there  are  material  facts  substantially  in 
dispute.  Appeals  must  contain  at  least 
the  following: 

(I)  Name  and  address  of  the  recipient 
organization; 

(II)  The  SBA  field  office; 

(HI)  The  Cooperative  Agreement; 

(iv)  A  statement  of  the  groimds  for 
appeal,  with  reasons  why  the  appeal 
should  be  sustained; 

(v)  The  specific  relief  desired  on 
appeal;  and 

(vl)  If  a  hearing  is  requested,  a 
statement  of  the  material  facts  which  are 
substantially  in  dispute. 

(5)  The  AA/SBDCs  or  the  Committee 
may  request  from  the  SBDC  or  the 
District  Office  additional  information  or 
documentation  at  any  stage  in  the 
proceedings. 

(6)  If  a  request  for  a  hearing  is  granted, 
the  Committee  will  provide  the 
recipient  organization  with  written 
instructions,  and  will  afford  the  parties 
an  opportunity  to  present  their  positions 
to  the  Committee. 

(7)  The  Committee  will  reach  a 
decision  on  the  merits  of  the  appeal 
within  30  days  of  the  hearing  date. 

(8)  The  Chairperson,  with  advice  from 
the  Office  of  General  Counsel,  shall 
prepare  and  transmit  a  written  final 
decision  to  the  recipient  organization 
with  copies  to  the  Grants  Management 
Specialist  and  the  Project  Officer. 

(9)  Expedited  Dispute  appeal  process. 
By  an  affirmative  vote  constituting  a 


majority  of  Its  total  membership,  the 
Committee  may  shorten  response  times 
to  attain  final  resolution  of  a  CKspute 
before  the  Issuance  date  of  a  new 
Cooperative  Agreement.  At  any  time 
within  120  days  of  the  end  of  the  budget 
period,  the  recipient  organization  may 
submit  a  written  request  to  use  an 
expedited  process.  If  a  Dispute  affects 
refunding,  the  Committee  must  meet  to 
consider  the  matter  prior  to  the  end  of 
the  budget  period,  provided  that  the 
recipient  organization  has  supplied  the 
Committee  with  all  requested 
documentation. 

(b)  Programmatic  (non-financial) 
Disputes.  (1)  If  a  programmatic  Dispute 
is  not  resolved  at  the  SBA  District  Office 
level,  the  recipient  organization  may 
request  its  submission  to  the  next  SBA 
administrative  level  having  authority  to 
review  such  matter.  The  Project  Officer 
shall  refer  the  Dispute  in  writing, 
including  comments  of  the  SBDC 
Director,  within  15  calendar  days  of 
receipt  of  the  request. 

(2)  If  the  programmatic  Dispute  is  not 
resolved  at  an  intermediate  SBA 
administrative  level  within  15  calendar 
days  of  receipt  thereof,  it  shall  be 
forwarded,  in  writing,  to  the  AA/SBDCs 
for  final  resolution.  All  comments  of  the 
SBDC  Director  must  be  included  in  any 
package  forwarded  to  the  AA/SBEXIls. 

(3)  The  AA/SBDCs  shall  transmit  a 
final,  written  decision  to  the  recipient 
organization,  the  SBEXZ  Director,  the 
SBA  Project  Officer  and  other 
appropriate  SBA  field  office  personnel 
within  30  calendar  days  of  receipt  of 
such  documentation,  unless  an 
extension  of  time  is  mutually  agreed 
upon  by  the  recipient  organization  and 
the  AA/SBDCs. 

§  130.700    Suspension,  termination  and 
non-renewal. 

(a)  General.  After  SBA  has  entered 
into  a  Cooperative  Agreement  with  a 
recipient  organization,  it  shall  not 
suspend,  terminate  or  fail  to  renew  the 
agreement  unless  SBA  gives  the 
recipient  organization  written  notice 
setting  forth  the  reasons  and  affording 
the  recipient  organization  an 
opportunity  for  a  hearing.  Subject  to  this 
requirement  and  the  provisions  of 

§  130.700(c)  regarding  non-renewal 
procedures  for  non-performance,  the 
applicable  general  procedures  for 
suspension  and  termination  are 
contained  in  13  CFR  143.43  and  143.44. 
and  in  OMB  Circular  A-110, 
Attachment  L. 

(b)  Causes.  Causes  which  may  lead  to 
suspension,  termination,  or  failure  to 
renew  include  non-performance,  poor 
performance,  unwillingness  to 
implement  changes  to  improve 
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performance,  or  any  of  the  following 
reasons: 

(1)  Disregard  or  material  violation  of 
these  regulations; 

(2)  A  willful  or  material  failure  to 
perform  under  the  Cooperative 
Agreement  or  under  these  regulations; 

(3)  Conduct  reflecting  a  laoi  of 
business  integrity  or  honesty; 

(4)  A  conflict  of  interest  causing  real 
or  perceived  detriment  to  a  small 
business  concern,  a  contractor,  the 
SBDC  or  SB  A; 

(5)  Improper  use  of  Federal  funds; 

(6)  Failure  of  a  Lead  Center  or  its 
subcenters  to  consent  to  audits  or 
examination  or  to  maintain  required 
documents  or  records; 

(7)  Failure  of  the  SBDC  Director  to 
work  at  the  SBDC  Lead  Center  on  a  full- 
time  basis; 

(8)  Failure  promptly  to  suspend  or 
terminate  the  employment  of  an  SBDC 
Director,  subcenter  Director  or  other  key 
employee  upon  receipt  of  knowledge  by 
the  recipient  organization  and/or  SBA 
that  such  individual  is  engaging  in  or 
has  engaged  in  conduct  resulting  in  a 
criminal  conviction  or  civil  judgment 
which  would  cause  the  public  to 
question  the  SBDC's  business  integrity, 
taking  into  consideration  such  factors  as 
the  magnitude,  repetitiveness.  harm 
caused  and  remoteness  in  time  of  the 
activity  or  activities  underlying  the 
conviction  or  judgment. 

(9)  Violation  of  the  SBDC's  standards 
of  conduct  as  specified  in  these  rules 
and  as  established  by  the  SBDC 
pursuant  to  these  rules;  or 

(10)  Any  other  cause  not  otherwise 
specified  which  materially  and 
adversely  affects  the  operation  or 
integrity  of  an  SBDC  or  the  SBDC 
program. 

(c)  Non-Renewal  Procedure.  (1) 
Subject  to  §  130.700(a).  when  an  SBA 
District  Director  believes  there  is 
sufficient  evidence  of  SBDC 
nonperformance,  poor  performance  or 
unwillingness  to  implement  changes  to 
improve  performance,  under  the  terms 
of  the  Cooperative  Agreement  or  these 
regulations,  the  District  Director  shall 
notify  the  SBDC  Director  and  any  other 
appropriate  official  of  the  recipient 
organization  of  an  intention  not  to 
approve  its  renewal  application. 

(2)  Notice  can  be  suomitted  at  any 
time  during  the  budget  period,  but 
normally  should  be  sent  no  later  than  3 
months  prior  to  the  due  date  for  renewal 
applications  at  the  District  Office. 

(3)  The  notice  shall  specifically  cite 
the  reasons  for  the  intention  not  to 
renew.  It  must  allow  the  recipient 
organization  60  days  within  which  to 
change  its  operations  to  correct  the 
problems  cited  in  the  notice,  and  to 


report  to  the  Project  Officer,  in  writing, 
regarding  the  results  of  such  changes. 

(4)  If  the  recipient  organization  is 
unwilling  or  unable  to  address  the 
specific  problem  areas  to  the  satisfaction 
of  the  SBA  District  Office  within  the  60- 
day  period,  the  SBA  Project  Officer  shall 
have  ten  (10)  calendar  days  after 
expiration  of  the  60  days  to  submit  to 
the  AA/SBDCs  a  written  description  of 
the  unresolved  issues,  a  summary  of  the 
positions  of  the  District  Office  on  the 
issues,  and  any  supportive 
documentation. 

(5)  The  AA/SBDCs  shall  transmit  a 
written,  final  decision  to  the  recipient 
organization,  the  SBDC  Director,  the 
SBA  Project  Officer  and  other 
appropriate  SBA  field  office  personnel 
within  30  calendar  days  of  receipt  of 
such  documentation,  unless  an 
extension  of  time  is  mutually  agreed 
upon  by  the  recipient  organization  and 
the  AA/SBDCs. 

(6)  The  AA/SBDCs  shall  consider 
written  documentation  of  the  issues  to 
be  resolved,  including  all  relevant 
correspondence  between  the  Project 
Officer,  District  Director  and  any  other 
SBA  personnel  and  the  affected 
recipient  organization.  At  a  minimum, 
such  documentation  shall  conunence 
with  the  first  written  notice  of  issues 
invoking  the  non-renewal  procedure.  In 
addition,  the  AA/SBDCs  also  may 
communicate  with  the  recipient 
organization  and  appropriate  SBA 
personnel. 

(7)  If  the  AA/SBDCs  determines  that 
the  evidence  submitted  establishes 
nonperformance,  ineffective 
performance  or  an  unwillingness  to 
implement  suggested  changes  to 
improve  performance,  the  AA/SBDCs 
shall  have  full  discretion  to  order  non- 
renewal of  the  SBDC.  The  SBA  District 
Office  shall  then  pursue  proposals  from 
other  organizations  interested  in 
applying  for  SBDC  designation.  The 
incumbent  SBDC  shall  have  until  the 
end  of  the  budget  period  or  120  days, 
whichever  is  longer,  to  conclude 
operations  and  to  submit  close-out 
dociunents  to  the  SBA  District  Office. 
Close-out  procedures  shall  conform 
with  applicable  OMB  Qrculars. 

(d)  Effect  of  action  on  subcenter.  If 
competing  applications  are  being 
accepted,  a  subcenter  of  the  previously 
funded  recipient  organization  may 
apply  for  designation  as  the  recipient 
organization,  so  long  as  the  subosnter 
was  not  involved  in  the  conduct  leading 
to  non-renewal  or  termination  of  the 
former  recipient  organization. 

$130,800    Oversight  of  the  SBDC  program. 

SBA  shall  monitor  and  oversee  the 
Cooperative  Agreement  and  ongoing 


operations  of  the  SBDC  network  to 
ensure  the  effective  and  efficient  use  of 
Federal  funds  for  the  benefit  of  the 
small  business  community. 

§  1 30.81 0    SBA  review  authority. 

(a)  Site  visits.  The  AA/SBDCs,  or  a 
representative,  on  notice  to  the  SBDC 
Director,  is  authorized  to  make 
programmatic  and  financial  review 
visits  to  SBDC  service  providers  to 
inspect  records  and  cUent  files,  and  to 
analyze  and  assess  SBDC  activities. 

(b)  SBA  examinations.  SBA  examiners 
shall  perform  a  biannual  progranunatic 
and  financial  examination  of  each 
SBDC. 

(c)  Certification  program.  SBA  may 
provide  financial  support  to  the 
Recognized  Organization  to  develop  and 
implement  an  SBDC  certification 
program. 

(d)  Audits.  The  examinations  by  SBA 
examiners  shall  not  substitute  for  audits 
required  of  Federal  grantees  under  the 
Single  Audit  Act  of  1984  or  applicable 
OMB  guidelines  (see  Circulars  A-110, 
A-128  and  A-133),  nor  shall  such 
internal  review  substitute  for  audits  to 
be  conducted  by  the  SBA  Office  of 
Inspector  General  under  authority  of  the 
Inspector  General  Act  of  1978,  as 
amended  (see  §  130.830(b)). 

$  130.820    Reports  and  recordkeeping. 

(a)  Records.  Ihe  recipient 
organization  shall  maintain  the  records 
required  for  a  Lead  Center  audit  and 
SBA  reports.  Lead  Centers  and  other 
SBDC  service  providers  shall  maintain 
detailed,  complete  and  accurate  cfient 
activity  files,  specifying  counseling, 
training  and  other  assistance  provided. 

(b)  Reports.  The  recipient 
organization  shall  submit  client  service 
evaluations  and  performance  and 
financial  reports  for  SBA  review  to 
determine  the  quality  of  services 
provided  by  the  SBDC,  the 
completeness  and  accuracy  of  SBDC 
records,  and  actual  SBDC  network 
accomplishments  compared  to 
performance  objectives. 

(1)  Performance  reports.  For  recipient 
organizations  in  the  Program  for  more 
than  three  years,  interim  reports  shall  be 
due  30  days  after  completion  of  six 
months  of  operation  each  year;  for  those 
recipient  organizations  in  the  Program 
three  years  or  less,  reports  shall  be  due 
30  days  after  completion  of  each  of  the 
first  three  quarters.  The  annual  report 
shall  include  the  second  semiannual  or 
the  fourth  quarter  report  and  shall  be 
due  December  30  for  fiscal  year  and 
March  30  for  calendar  year  SBDCs. 
These  reports  shall  reflect  accurately  the 
activities,  accomplishments  and 
deficiencies  of  the  SBDC  network. 
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(d)  Financial  reports.  The  recipient 
organization  shall  provide  three 
quarterly  and  one  aimual  financial 
report  to  the  SBA  Project  Officer  as  set 
forth  in  the  Program  Armouncement  and 
the  Cooperative  Agreement,  in 
compliance  with  OMB  Qrculars. 

(e)  Availability  of  records.  As  required 
by  OMB  (see  Qrcular  A-133).  all  SBDC 
service  provider  records  shall  be  made 
available  to  SBA  for  review  upon 
request. 

§130130    Audits  and  inv«stlga«k>ns. 

(a)  Access  to  records.  AppUcable 
OMB  Circulars  set  forth  the 
requirements  concerning  record  access 
and  retention. 

(b)  Audits.  (1)  Pre-award  audit. 
Applicant  organizations  that  propose  to 
enter  the  Program  for  the  first  time  may 
be  subject  to  a  pre-award  audit 
conducted  by  or  coordinated  with  the 
SBA  Office  of  Inspector  General.  The 
purpose  of  a  pre-award  audit  is  to  verify 
the  adequacy  of  the  accounting  system, 
the  suitability  of  posed  costs  and  the 
nature  and  source  of  proposed  K^tching 
Funds. 

(2)  Interim  or  final  audits.  The 
recipient  organization  or  SBA  may 
conduct  SBDC  network  audits.  All 
audits  will  be  conducted  according  to 
Government  Auditing  Standards, 
promulgated  by  the  Comptroller  General 
of  the  United  States. 

(i)  The  recipient  organization  will 
conduct  its  audits  as  a  single  audit  of  a 
recipient  organization  pursuant  to  OMB 
Circulars  A-102,  A-110,  A-128,  and  A- 
133,  as  applicable. 

(ii)  The  SBA  Office  of  Inspector 
General  or  its  agents  will  conduct, 
supervise,  or  coordinate  SBA's  audits, 
which  may,  at  SBA's  discretion,  be 
audits  of  the  SBDC  network,  even 
though  single  audits  may  have  been 
performed.  In  such  instances,  SBA  will 
conduct  such  audits  in  compliance  with 
Government  Auditing  Standards  and  all 
apphcable  OMB  Circulars. 

(c)  Investigations.  SBA  may  conduct 
investigations  as  it  deems  necessary  to 
determine  whether  any  person  or  entity 
has  engaged  in  acts  or  practices 
constituting  a  violation  of  the  Act,  any 
rule,  regulation  or  order  issued  under 
that  Act.  or  any  other  applicable  Federal 
law. 

Dated:  May  9.  1995. 
Philip  Lader, 

Administrator. 

[PR  Doc.  95-14371  Filed  6-12-95;  8:45  am] 

BILUNG  CODE  802S-01-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  AdmlnistratkMi 

14CFRPart39 

[Docket  No.  95-NM-104-AD;  Amendment 
3»-«262;  AD  95-12-12] 

Airworthiness  Directives;  de  Havilland 
Model  DHC-8-102,  -103,  and  -106 
Seiies  Airplanes 

agency:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  certain  de  Havilland 
Model  DHC-8-102,  -103.  and  -106 
series  airplanes.  This  action  requires 
repetitive  operational  testing  of  the  stall 
warning  computers  to  ensure  activation 
of  the  associated  stick  shakers,  and 
replacement  of  non-operational  stall 
warning  computers  with  new  or 
serviceable  units.  This  action  also 
provides  an  optional  terminating  action 
for  the  repetitive  operational  tests.  This 
amendment  is  prompted  by  a  report 
that,  during  a  routine  test,  the  stick 
shakers  of  the  stall  warning  system  did 
not  activate,  due  to  contamination  of  the 
weight-on-wheels  contacts  in  the  stall 
warning  computer.  The  actions 
specified  in  this  AD  are  intended  to 
ensure  that  such  contamination  is 
detected.  Contamination  of  the  stall 
warning  computers  could  lead  to 
incorrect  logic  detection  of  the  weight- 
on-wheels  signal,  and  subsequent  loss  of 
the  stick  shaker  function. 
OATIS:  Effective  on  June  28,  1995. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  Jime  28, 
1995. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
August  14,  1995. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  95-NM- 
104-AD,  1601  Lind  Avenue  SW., 
Renton,  Washington  98055-4056. 

The  service  information  referenced  in 
this  AD  may  be  obtained  bora 
Bombardier,  Inc..  Bombardier  Regional 
■  Aircraft  Division,  Garratt  Boulevard, 
Downsview,  Ontario  M3K  1Y5,  Canada. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue  SW.. 
Renton,  Washington;  or  at  the  FAA, 
New  York  Aircraft  Certification  Office, 


Engine  and  Propeller  Directorate.  10 
Fifth  Street,  Third  Floor,  Valley  Stream. 
New  York;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street.  NW.. 
suite  700.  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  Cuneo,  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANE- 
172,  FAA,  New  York  Aircraft 
Certification  Office.  Engine  and 
Propeller  Directorate,  10  Fifth  Street. 
Third  Floor.  Valley  Stream.  New  York 
11581;  telephone  (516)  256-7506;  fax 
(516) 568-2716. 

SUPPLEMENTARY  INFORMATION:  Transport 
Canada  Aviation,  which  is  the 
airworthiness  authority  for  Canada. 
recently  notified  the  FAA  that  an  unsafe 
condition  may  exist  on  certain  de 
Havilland  Model  DHC-8-102,  -103,  and 
-106  series  airplanes  equipped  with 
Safe  Flight  stall  warning  computers 
having  part  number  (P/N)  3605-4,  -5,  or 
-6.  and  on  which  Modification  8/2072 
has  not  been  installed.  Transport 
Canada  Aviation  advises  that,  during  a 
routine  "air  mode"  test  of  the  stall 
warning  system,  the  stick  shakers  did 
not  activate.  Investigation  revealed  that 
the  weight-on-wheels  relay  contacts 
within  die  stall  warning  computer  had 
become  contaminated.  This  condition,  if 
not  corrected,  could  lead  to  incorrect 
logic  detection  of  the  weight-on-wheels 
signal,  and  subsequent  loss  of  the  stick 
shaker  function. 

Bombardier  has  issued  Alert  Service 
Bulletin  S.B.  A8-27-73,  dated 
November  25,  1993.  which  describes 
procedures  for  repetitive  operational 
testing  to  ensure  activation  of  the  stick 
shakers  of  the  No.  1  and  No.  2  stall 
warning  computers,  and  replacement  of 
non-operational  stall  warning 
computers  with  new  or  serviceable 
units.  Transport  Canada  Aviation 
classified  the  alert  service  bulletin  as 
mandatory  and  issued  Canadian 
airworthiness  directive  CF-95-06,  dated 
April  10,  1995,  in  order  to  assure  the 
continued  airworthiness  of  these 
airplanes  in  Canada. 

Bombardier  has  also  issued  Service 
Bulletin  S.B.  8-27-76,  dated  October  31, 
1994,  which  describes  procedures  for 
replacing  Safe  Flight  stall  warning 
computers  having  P/N  3506-5,  -6,  or  -7 
with  new  stall  warning  computers 
having  P/N  3506-8  (Modification  8/ 
2072).  The  new  stall  warning  computers 
have  additional  internal  monitoring; 
installation  of  the  new  computers  will 
increase  reliability.  Accomplishment  of 
this  replacement  would  eliminate  the 
need  for  the  repetitive  operational  tests. 
This  airplane  model  is  manufactured 
in  Canada  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
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provisions  of  section  21.29  of  the 

Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  appUcable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement. 
Transport  Canada  Aviation  has  kept  the 
FAA  informed  of  the  situation  described 
above.  The  FAA  has  examined  the 
findings  of  Transport  Canada  Aviation, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  this  AD  is  being  issued  to  detect 
contamination  of  the  weight-on-wheels 
relay  contacts  in  the  stall  warning 
computer;  such  contamination  could 
lead  to  incorrect  logic  detection  of  the 
weight-on-wheels  signal,  and 
subsequent  loss  of  the  stick  shaker 
function.  This  AD  requires  repetitive 
operational  testing  of  the  No.  1  and  No. 
2  stall  warning  computers  to  ensure 
activation  of  the  associated  stick  shaker, 
and  replacement  of  non-operational  stall 
warning  computers  with  new  units. 
This  AD  also  provides  an  optional 
terminating  action  for  the  repetitive 
operational  test  requirements.  The 
actions  are  required  to  be  accomplished 
in  accordance  with  the  service  bulletins 
described  previously. 

The  FAA  is  considering  further 
rulemaking  action  to  require  the 
replacement  of  Safe  Fli^t  stall  warning 
computers  with  units  having  P/N  3506- 
8.  However,  the  proposed  compliance 
time  (6  months)  for  this  replacement  is 
sufficiently  long  so  that  notice  and  time 
for  public  comment  would  be 
practicable. 

As  a  result  of  recent  communications 
with  the  Air  Transport  Association 
(ATA)  of  America,  the  FAA  has  learned 
that,  in  general,  some  operators  may 
misunderstand  the  legal  effect  of  AD's 
on  airplanes  that  are  identified  in  the 
applicability  provision  of  the  AD.  but 
that  have  been  altered  or  repaired  in  the 
area  addressed  by  the  AD.  The  FAA 
points  out  that  all  airplanes  identified  in 
the  applicability  provision  of  an  AD  are 
legally  subject  to  the  AD.  If  an  airplane 
has  been  altered  or  repaired  in  the 
affected  area  in  such  a  way  as  to  affect 
compliance  with  the  AD.  the  owner  or 
operator  is  required  to  obtain  FAA 
approval  for  an  alternative  method  of 
compliance  with  the  AD.  in  accordance 
with  the  paragraph  of  each  AD  that 
provides  for  such  approvals.  A  note  has 
been  included  in  this  rule  to  clarify  this 
long-standing  requirement. 


Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportiuiity  for  prior  pubbc  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportimity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
commiuiications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  conunents 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
siunmarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  conunents 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  95-NM-104-AD."  The 
postcard  will  be  date  stamped  and 
retiimed  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 


tive  t 
lined/ 
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correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  i 
emergency  regulation  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  EXDT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1354(a).  1421 
and  1423;  49  U.S.C  106(g);  and  14  CFR 
11.89. 

$39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

95-12-12    de  Havilland,  Inc:.:  Amendment 
39-9262.  Docket  95-NM-104-AD. 

Applicability:  Model  DHC-a-102.  -103. 
and  -106  series  airplanes,  serial  numbers  003 
and  subsequent;  equipped  with  Safe  Flight 
stall  warning  computers  having  part  number 
(P/N)  3605-4,  -5,  or -6;  and  on  which 
Modification  8/2072  has  not  been  installed; 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  p>aragraph  (c)  to  request  approval 
jrom  the  FAA.  This  approval  may  address 
either  no  action,  if  the  current  configuration 
eliminates  the  unsafe  condition;  or  different 
actions  necessary  to  ajldress  the  unsafe 
condition  described  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 
effect  of  the  changed  configuration  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
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case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  airplane  from 
the  applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  incorrect  logic  detection  of  the 
weight-on-wheels  signal,  and  subsequent  loss 
of  the  stick  shaker  function,  accomplish  the 
following: 

(a)  Within  50  hours  time-in-service  after 
the  effective  date  of  this  AD,  unless 
previously  accomplished  within  the  last  400 
hours  time-in-service:  Perform  an  op>erational 
test  to  determine  activation  of  the  stick 
shakers  of  the  No.  1  and  No.  2  stall  warning 
computers,  in  accordance  with  Bombardier 
Alert  Service  Bulletin  S.B.  A8-27-73.  dated 
November  25, 1993.  Thereafter,  repeat  the 
o[>erational  test  at  intervals  not  to  exceed  450 
hours  time-in-service.  If  any  stick  shaker 
does  not  activate,  prior  to  further  flight, 
replace  the  non-operational  stall  warning 
computer  with  a  new  or  serviceable  unit  in 
accordance  with  the  alert  service  bulletin. 

(b)  Replacement  of  stall  warning  computers 
having  part  number  (P/N)  3605-5,  -6,  or  -7 
with  new  stall  warning  computers  having  P/ 
N  3605-8.  in  accordance  with  Bombardier 
Service  Bulletin  S.B.  8-27-76.  dated  October 
31, 1994.  constitutes  terminating  action  for 
the  repetitive  operational  test  requirements  of 
this  AD. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  New  York 
Aircraft  Certification  Office  (AGO).  FAA. 
Engine  and  Propeller  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  New  York  AGO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  New  York  AGO. 

(d)  Special  flight  permits  may  l>e  issued  in 
accordance  wi^  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  The  operational  test  and  replacement 
shall  be  done  in  accordance  with  Bombardier 
Alert  Service  Bulletin  S.B.  A8-27-73.  dated 
November  25. 1993,  and  Bombardier  Service 
Bulletin  8-27-76,  dated  October  31, 1994. 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
trom  Bombardier,  Inc..  Bombardier  Regional 
Aircraft  Division.  Garratt  Boulevard, 
Downsview,  Ontario  M3K  1Y5,  Canada. 
Copies  may  be  inspected  at  the  FAA. 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington:  or  at  the 
FAA,  New  York  Aircraft  Certification  Office, 
Engine  and  Pro(>eller  Directorate,  10  Fifth 
Street,  Third  Floor.  Valley  Stream.  New  York; 
or  at  the  Office  of  the  Federal  Register.  800 
North  Capitol  Street  NW..  suite  700, 
Washington,  DC. 

(f)  This  amendment  becomes  effective  on 
June  28. 1995'. 


Issued  in  Renton.  Washington,  on  )une  2. 
1995. 
DaireU  M.  Pederson, 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
(PR  Doc.  95-14050  Filed  6-12-95;  8:45  am) 
8<LUNG  COOC  4»10-t3-U 


14  CFR  Part  39 

[Docket  No.  95-NM-60-AD;  Amendment 
39-6258;  AD  95-12-08] 

Airworthiness  Directives;  Aerospatiale 
Model  ATR72-101,  -102,  and  -202 
Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Aerospatiale  Model 
ATR72  series  airplanes.  This  action 
requires  repetitive  inspections  to  detect 
displacement  of  the  rear  hinge  bush, 
and  to  detect  cracking  or  ruptiu^  of  the 
rear  hinge  pin  on  the  main  landing  gear 
(MLG)  leg;  and  the  correction  of  any 
discrepancies.  This  amendment  is 
prompted  by  a  report  of  the  failiue  of 
this  hinge  pin  on  an  in-service  airplane. 
The  actions  specified  in  this  AD  are 
intended  to  prevent  failure  of  the  hinge 
pin,  which  can  lead  to  failure  of  the 
MLG  leg  or  MLG  attachment  assembly. 

DATES:  Effective  June  28,  1995. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  June  28, 
1995. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
August  14, 1995. 
ADDRESSES:  Submit  conunents  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  95-NM- 
65-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from 
Aerospatiale,  316  Route  de  Bayonne, 
31060  Toulouse,  Cedex  03,  France.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Sam 
Grober,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 


1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-1187;  fax  (206)  227-1320. 
SUPPLEMENTARY  INFORMATION:  The 
Direction  Generale  de  I'Aviation  Qvile 
(DGAC),  which  is  the  airworthiness 
authority  for  France,  recently  notified 
the  FAA  that  an  unsafe  condition  may 
exist  on  certain  Aerospatiale  Model 
ATR72-101,  -102,  and  -202  series 
airplanes.  The  DGAC  advises  that  there 
has  been  a  report  of  the  failure  (rupture) 
of  the  rear  hinge  pin  on  the  main 
landing  gear  (MLG)  leg  of  one  in-service 
airplane.  The  cause  of  the  failure  is 
associated  with  a  quality  problem 
diuing  the  manufacture  of  these  hinge 
pins,  which  apparently  causes  the  pin  to 
be  susceptible  to  cracking.  The  suspect 
pins  have  part  number  (P/N)  D  61000. 
Failure  of  the  hinge  pin  could  lead  to 
the  failure  of  the  MLG  leg  or  the  MLG 
attachment  assembly. 

Avions  de  Transport  Regional  (ATR) 
has  issued  Service  Bulletin  ATR72-32- 
1028,  dated  September  1,  1994,  which 
describes  procedures  for  performing  the 
following  actions: 

1.  repetitive  visual  inspections  of  the 
MLG  rear  hinge  pin  bush  to  ensure  that 
the  bush  has  not  moved  and  that  the 
sealant  at  the  level  of  the  bush  does  not 
show  any  cracks,  and  correction  of 
discrepancies;  and 

2.  repetitive  horoscope  inspections  to 
detect  cracks  of  the  MLG  leg-to-aircraft 
rear  hinge  pin,  and  replacement  of  the 
pin.  if  necessary  (This  ATR  service 
bulletin  references  Messier-Eram 
Service  Bulletin  631-32-110.  dated 
August  31.  1994.  for  additional 
inspection  instructions.) 

ATR  has  also  issued  Service  Bulletin 
ATR72-32-1029.  dated  November  4. 
1994.  which  describes  procedures  for 
performing  an  ultrasonic  inspection  of 
the  MLG  aft  hinge  pins  to  ensure  that 
the  pin  is  free  of  material  defects,  and 
replacement  of  the  pin  with  new  pin,  if 
necessary.  (This  service  bulletin 
references  Messier-Eram  Service 
Bulletin  631-32-111.  dated  October  14. 
1994,  for  additional  inspection 
instructions.) 

The  DGAC  classified  these  service 
bulletins  as  mandatory  and  issued 
French  Airworthiness  Directive  (CN) 
94-197-023(B),  dated  August  31,  1994, 
in  order  to  assure  the  continued 
airworthiness  of  these  airplanes  in 
France. 

This  airplane  model  is  manufactured 
in  France  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.19)  and  the  applicable  bilateral 
airworthiness  agreement  Ptu^uant  to 
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this  bilateral  airworthiness  agreement, 
the  DGAC  has  kept  the  FAA  informed 
of  the  situation  described  above.  The 
FAA  has  examined  the  findings  of  the 
DGAC.  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design,  this  AD  is  being  issued  to 
prevent  failure  of  the  rear  hinge  pin  on 
the  MLG  leg.  which  could  lead  to  failure 
of  the  MLG  leg  or  the  MLG  attachment 
assembly.  This  AD  requires,  initially, 
repetitive  visual  inspections  off  the 
MLG  rear  hinge  pin  bush  to  ensure  that 
the  bush  has  not  moved  and  that  the 
sealant  at  the  level  of  the  bush  does  not 
show  any  cracks,  and  correction  of 
discrepancies.  It  also  requires  repetitive 
horoscope  inspections  to  detect  cracks 
of  the  MLG  leg-to-aircrafl  rear  hinge  pin. 
and  replacement  of  the  pin.  if  necessary. 
As  terminating  action  for  those 
inspections,  this  AD  requires  an 
ultrasonic  inspection  of  the  MLG  aft 
hinge  pins  to  ensure  that  the  pin  is  free 
of  material  defects,  and  replacement  of 
the  pin  with  new  pin,  if  necessary. 
These  actions  are  required  to  be 
accomplished  in  accordance  wdth  the 
service  bulletins  described  previously. 
As  a  result  of  recent  communications 
with  the  Air  Transport  Association 
(ATA)  of  America,  the  FAA  has  learned 
that,  in  general,  some  operators  may 
misunderstand  the  legal  effect  of  AD's 
on  airplanes  that  are  identified  in  the 
applicability  provision  of  the  AD.  but 
that  have  been  altered  or  repaired  in  the 
area  addressed  by  the  AD.  The  FAA 
points  out  that  all  airplanes  identified  in 
the  applicability  provision  of  an  AD  are 
legally  subject  to  the  AD.  If  an  airplane 
has  been  aUered  or  repaired  in  the 
affected  area  in  such  a  way  as  to  affect 
compliance  with  the  AD,  the  owner  or 
operator  is  required  to  obtain  FAA 
approval  for  an  alternative  method  of 
compliance  with  the  AD,  in  accordance 
with  the  paragraph  of  each  AD  that 
provides  for  such  approvals.  A  note  has 
been  included  in  this  AD  to  clarify  this 
long-standing  requirement. 

There  currently  are  no  affected  Model 
ATR72-101,  -102,  or  -202  series 
airplanes  on  the  U.S.  Register.  All 
airplanes  included  in  the  applicability 
of  this  rule  currently  are  operated  by 
non-U. S.  operators  under  foreign 
registry;  therefore,  they  are  not  directly 
affected  by  this  AD  action.  However,  the 
FAA  considers  that  this  rule  is 
necessary  to  ensure  that  the  unsafe 
condition  is  addressed  in  the  event  that 
any  of  these  subject  airplanes  are 


imported  and  placed  on  the  U.S. 
Register  in  the  future. 

Should  an  affected  airplane  be 
imported  and  placed  on  the  U.S. 
Register  in  the  future,  the  following 
costs  would  apply: 

Accomphshment  of  a  required 
repetitive  visual  inspections  would 
require  approximately  .5  work  hour  per 
bush,  at  an  average  labor  charge  of  $60 
per  work  hour.  Based  on  these  figures, 
the  total  cost  impact  of  this  requirement 
would  be  $30  per  bush  per  inspection. 

Accomplishment  of  a  required 
repetitive  horoscope  inspections  would 
require  approximately  3  work  hours  per 
pin.  at  an  average  labor  charge  of  $60 
per  work  hour.  Based  on  these  figures, 
the  total  cost  impact  of  this  requirement 
would  be  $180  per  pin  per  inspection. 
Accomplishment  of  a  required  one- 
time ultrasonic  inspection  would 
require  approximately  11  work  hours 
per  pin.  at  an  average  labor  charge  of 
$60  per  work  hour.  Based  on  these 
figures,  the  total  cost  impact  of  this 
requirement  would  be  $180  per  pin. 

Since  this  AD  action  does  not  affect 
any  airplane  that  is  currently  on  the 
U.S.  register,  it  has  no  adverse  economic 
impact  and  imposes  no  additional 
burden  on  any  person.  Therefore,  notice 
and  public  procedures  hereon  are 
uimecessary  and  the  amendment  may  be 
made  effective  in  less  than  30  days  alter 
publication  in  the  Federal  Register. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by 
notice  and  opportunity  for  pubUc 
comment,  comments  are  invited  on  this 
rule.  Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  arguments 
as  they  may  desire.  Communications 
shall  identify  the  Rules  Docket  number 
and  be  submitted  in  triplicate  to  the 
address  specified  under  the  caption 
ADDRESSES.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  in  Ught  of  the 
comments  received.  Factual  information 
that  supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 


summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  95-NM-60-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warreuit  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  Is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 
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ApplicabUity:  Model  AT472-101.  -102. 
and  -202  series  airplanes,  as  listed  in  ATR 
Service  Bulletin  ATR72-32-1028.  dated 
September  1. 1994;  equipped  with  main 
landing  gear  hinge  pins  having  part  number 
(P/N)  D  61000  with  serial  numbers  MN  76 
through  MN  86  inclusive;  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (d)  to  request  approval 
&x)m  the  FAA.  This  approval  may  address 
either  no  action,  if  the  current  configuration 
eliminates  the  unsafe  condition;  or  different 
actions  necessary  to  address  the  unsafe 
condition  described  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 
effect  of  the  changed  configuration  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
alteration,  or  rep>air  remove  any  airplane  from 
the  applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  feilure  of  the  rear  hinge  pin  on 
the  main  landing  gear  (MLG)  leg.  which  can 
lead  to  failure  of  the  MLG  leg  or  attachment 
assembly,  accomplish  the  following: 

(a)  Within  90  days  after  the  effective  date 
of  this  AD,  perform  a  detailed  visual 
inspection  of  the  MLG  rear  hinge  pin  bush 
to  determine  if  the  bush  has  moved  or  if  the 
sealant  at  the  level  of  the  bush  shows  any 
cracks,  in  accordance  with  ATR  Service 
Bulletin  ATR72-32-1028,  dated  Septemtwr 
1.1994. 

Note  2:  ATR  Service  Bulletin  ATR72-32- 
1028  references  Messier-Eram  Service 
Bulletin  631-32-110.  dated  August  31, 1994. 
for  additional  inspection  instructions. 

(1)  If  no  discrepancies  are  detected,  repeat 
this  inspection  at  intervals  not  to  exceed  7 
days. 

(2)  If  any  discrepancies  are  detected,  prior 
to  further  flight,  correct  them  in  accordance 
with  the  service  bulletin. 

(b)  Within  300  hours  time-in-service  after 
the  effective  date  of  this  AD,  perform  a 
horoscope  (endoscopw)  inspection  to  detect 
cracks  of  the  MLG  leg-to-aircraft  rear  hinge 
pin,  in  accordance  with  ATR  Service  Bulletin 
ATR72-32-1028,  dated  September  1, 1994. 

Note  3:  ATR  Service  Bulletin  ATR72-32- 
1028  references  Messier-Eram  Service 
Bulletin  631-32-110,  dated  August  31, 1994, 
for  additional  inspection  instructions. 

(1)  If  no  crack  is  detected,  repeat  this 
inspection  at  intervals  not  to  exceed  300 
hours  time-in-service. 

(2)  If  any  crack  is  detected,  prior  to  further 
flight,  replace  the  hinge  pin  in  accordance 
with  the  service  bulletin. 

(c)  Within  6  months  after  the  effective  date 
of  this  AD,  perform  a  one-time  ultrasonic 
inspection  of  the  MLG  aft  hinge  pins  to 
determine  if  the  pin  is  free  of  material 
defects,  in  accordance  with  ATR  Service 


Bulletin  ATR72-32-1029,  dated  November  4, 
1994. 

Note  4:  ATR  Service  Bulletin  ATR72-32- 
1029  references  Messier-Eram  Service 
Bulletin  631-32-111,  dated  October  14. 1994, 
for  additional  inspection  instructions. 

(1)  If  the  results  of  the  inspection  (echo 
p)ercentage)  are  within  the  limits  specified  in 
the  service  bulletin,  no  further  action  is 
required  by  this  AD,  and  the  inspections 
required  by  paragraph  (a)  and  (b)  of  this  AD 
may  be  terminated. 

(2)  If  the  results  of  the  inspection  are 
outside  the  limits  specified  in  the  service 
bulletin,  prior  to  further  flight,  replace  the 
pin  with  a  new  pin  in  accordance  with  the 
service  bulletin.  After  such  replacement,  no 
further  action  is  required  by  this  AD,  and  the 
inspections  required  by  paragraph  (a)  and  (b) 
of  this  AD  may  be  terminated. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Princiftal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note  5:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(e)  Special  flight  pemiits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(f)  The  inspections  and  replacement  shall 
be  done  in  accordance  with  ATR  Service 
Bulletin  ATR72-32-1028,  dated  September 
1, 1994;  and  ATR  Service  Bulletin  ATR72- 
32-1029.  dated  November  4. 1994.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C  552(a)  and  1  CFR 
(lart  51.  Copies  may  be  obtained  from 
Aerospatiale,  316  Route  de  Bayonne.  31060 
Toulouse,  Cedex  03,  France.  Copies  may  be 
inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.,  Renton. 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street  NW..  suite 
700.  Washington,  DC. 

(g)  This  amendment  becomes  effective  on 
)une28, 1995. 

Issued  in  Renton,  Washington,  on  June  1. 
1995. 

Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 

[FR  Doc.  95-13891  Filed  6-12-95;  8:45  am) 

BILUNG  CODE  4910-13-U 


14  CFR  Part  39 

[Docket  No.  95-NM-65-AD;  Amendment 
39-0261;  AD  95-12-11] 

Airworthiness  Directives;  AirtHJS  Model 
A340-211  artd  -311  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Airbus  Model 
A340  series  airplanes.  This  action 
requires  a  one-time  inspection  of  the 
fuel  flow  from  the  main  fuel  supply 
hose/tube  assembly,  and  repair,  if 
necessary.  This  amendment  is  prompted 
by  a  report  of  a  low  pressure  fuel  valve 
found  with  the  internal  thermal  relief 
valve  assembled  in  the  wrong  position 
on  one  airplane.  The  actions  specified 
in  this  AD  are  intended  to  prevent 
overpressimzation  of  the  fuel  supply 
line  due  to  the  incorrect  positioning  of 
the  internal  thermal  relief  valve.  Such 
overpressurization  could  cause  the  fuel 
pipe  coupling  to  separate  and  allow  fuel 
to  leak  into  the  engine  pylon,  thus 
posing  a  fire  hazard. 
DATES:  Effective  June  28.  1995. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  June  28, 
1995. 

Comments  for  inclusion  in  the  Rules 
E)ocket  must  be  received  on  or  before 
August  14.  1995. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  95-NM- 
65-AD.  1601  Lind  Avenue.  SW., 
Renton,  Washington  98055-4056. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Airbus 
Industrie,  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex.  France. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate.  1601  Lind  Avenue.  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington.  DC. 
FOR  FURTHER  INFORMATK3N  CONTACT: 
Stephen  Slotte.  Aerospace  Engineer, 
Standardization  Branch,  ANM-113. 
FAA,  Transport  Airplane  Directorate. 
1601  Lind  Avenue,  SW.,  Renton. 
Washington  98055-4056;  telephone 
(206)  227-2797;  fax  (206)  227-1320. 
SUPPLEMENTARY  INFORMATION:  The 
Direction  Generale  de  I'Aviation  Civile 
(DGAC),  which  is  the  airworthiness 


31068         Federal  Register  /  Vol.  60,  No.  113  /  Tuesday,  June  13.  1995  /  Rules  and  Regulations 


Federal  Register  /  Vol.  60,  No.  113  /  Tuesday,  June  13.  1995  /  Rules  and  Regulations         31069 


authority  for  France,  recently  notified 
the  FAA  that  an  unsafe  condition  may 
exist  on  certain  Airbus  Model  A340-211 
and  -311  series  airplanes.  The  DGAC 
advises  that  there  has  been  a  report 
indicating  that  a  low  pressure  (LP)  fuel 
valve,  part  number  HTE  900212.  has 
been  found  on  one  test  airplane  with  the 
internal  thermal  relief  valve  assembled 
in  the  wrong  position.  Additionally,  an 
internal  seal  associated  with  this  valve 
assembly  was  found  to  be  installed  in 
the  wrong  position. 

The  LP  fuel  valve  is  installed  in  the 
LP  fuel  supply  line  for  each  engine. 
Each  LP  fuel  valve  isolates  its  respective 
engine  from  the  fuel  supply  at  the  front 
spar.  The  internal  thermal  relief  valve  is 
installed  in  the  LP  fuel  valve  to  give 
protection  against  overpressurization  of 
the  supply  line.  This  relief  valve  is  set 
to  release  fuel  h-om  the  engine  side  of 
the  fuel  supply  line  whenever 
overpressurization  occvus  and  the  LP 
fuel  valve  is  in  the  closed  position. 

If  the  thermal  relief  valve  and/ or  the 
internal  seal  is  not  installed  in  the 
correct  position,  overpressurization  can 
occur  when  the  engine  is  shut  down.  In 
the  worst  case,  an  overpressurization 
condition  can  lead  to  separation  of  a 
fuel  pipe  coupling  and  a  subsequent 
leakage  of  fuel  in  the  engine  pylon.  This 
situation  would  pose  a  fire  hazard. 

Investigation  has  revealed  that  the 
incorrect  installation  of  the  thermal 
reUef  valve  and  associate  sealant 
occurred  during  production  of  certain 
airplanes.  Production  procediuBS  have 
now  been  changed  to  ensure  that  all 
future  LP  valve  assemblies  are  correctly 
installed. 

Airbus  Industrie  has  issued  Service 
Bulletin  A340-2&-4029.  Revision  1. 
dated  September  14. 1994,  which 
describes  procedures  for  a  one-time 
inspection  to  determine  if  the  internal 
thermal  relief  valve  is  installed 
correctly.  The  inspection  consists  of  a 
detailed  visual  inspection  of  the  flow  of 
fuel  from  the  main  fuel  supply  hose/ 
tube  assembly.  If  the  flow  of  fuel  is 
continuous,  the  IP  fuel  valve  and/or  the 
internal  seal  must  be  replaced,  and 
additional  repairs  performed  if  fuel 
pipes  have  been  damaged.  The  DGAC 
classified  this  service  bulletin  as 
mandatory  and  issued  French 
Airworthiness  Directive  (CN)  94-210- 
01  KB),  dated  September  14, 1994,  in 
order  to  assure  the  continued 
airworthiness  of  these  airplanes  in 
France. 

This  airplane  model  is  manuiactiired 
in  France  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.19)  and  the  applicable  bilateral 


airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  DGAC  has  kept  the  FAA  informed 
of  the  situation  described  above.  The 
FAA  has  examined  the  findings  of  the 
IXJAC.  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design,  this  AD  is  being  issued  to 
prevent  overpressurization  of  the  fuel 
supply  line  due  to  the  incorrect 
positioning  of  the  internal  thermal  relief 
valve.  Such  overpressurization  could 
cause  the  fuel  pipe  coupling  to  separate 
and  allow  fuel  to  leak  into  the  engine 
pylon,  thus  posing  a  fire  hazard. 

This  AD  requires  a  detailed  visual 
inspection  of  the  flow  of  fuel  from  the 
main  fuel  supply  hose/tube  assembly 
and.  if  necessary,  replacement  of  the  LP 
fuel  valve  and/or  the  internal  seal  and 
additional  repairs.  The  actions  are 
required  to  be  accompUshed  in 
accordance  with  the  service  bulletin 
described  previously. 

As  a  result  of  recent  commimications 
with  the  Air  Transport  Association 
(ATA)  of  America,  the  FAA  has  learned 
that,  in  general,  some  operators  may 
misunderstand  the  legal  effect  of  AD's 
on  airplanes  that  are  identified  in  the 
applicability  provision  of  the  AD.  but 
that  have  been  altered  or  repaired  in  the 
area  addressed  by  the  AD.  The  FAA 
points  out  that  all  airplanes  identified  in 
the  applicability  provision  of  an  AD  are 
legally  subject  to  the  AD.  If  an  airplane 
has  been  altered  or  repaired  in  the 
affected  area  in  such  a  way  as  to  affect 
compliance  with  the  AD,  the  owner  or 
operator  is  required  to  obtain  FAA 
approval  for  an  alternative  method  of 
compliance  with  the  AD,  in  accordance 
with  the  paragraph  of  each  AD  that 
provides  for  such  approvals.  A  note  has 
been  included  in  this  AD  to  clarify  this 
long-standing  requirement. 

There  currently  are  no  Model  A340 
series  airplanes  on  the  U.S.  Register.  All 
airplanes  included  in  the  appUcability 
of  this  rule  ciurently  are  operated  by 
non-U. S.  operators  under  foreign 
registry;  therefore,  they  are  not  directly 
affected  by  this  AD  action.  However,  the 
FAA  considers  that  this  rule  is 
necessary  to  ensure  that  the  unsafe 
condition  is  addressed  in  the  event  that 
any  of  these  subject  airplanes  are 
imported  and  placed  on  the  U.S. 
Register  in  the  future. 

Should  an  affected  airplane  be 
imported  and  placed  on  the  U.S. 
Register  in  the  future,  it  would  require 
approximately  6  work  hoiu^  to 


accomplish  the  required  inspection,  at 
an  average  labor  charge  of  $60  per  work 
hour.  Based  on  these  figiu«s.  the  total 
cost  impact  of  this  AD  would  be  $360 
per  airplane. 

Since  this  AD  action  does  not  affect 
any  airplane  that  is  ciurently  on  the 
U.S.  register,  it  has  no  adverse  economic 
impact  and  imposes  no  additional 
burden  on  any  person.  Therefore,  notice 
and  public  procedures  hereon  are 
unnecessary  and  the  amendment  may  be 
made  effective  in  less  than  30  days  after 
publication  in  the  Federal  Register. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by 
notice  and  opportunity  for  public 
comment,  comments  are  invited  on  this 
rule.  Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  arguments 
as  they  may  desire.  Commiuiications 
shall  identify  the  Rules  Docket  number 
and  be  submitted  in  triplicate  to  the 
address  specified  under  the  caption 
ADDRESSES.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  in  light  of  the 
comments  received.  Factual  information 
that  supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  conunents. 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
siunmarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  95-NM-65-AD."  The 
postcard  will  be  date  stamped  and 
retiuned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 


impUcations  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  IXDT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  3d— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  &s  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

§39.13    [Amemtod] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

9S-12-11     Airbus:  Amendment  39-9261. 
Docket  95-NM-65-AD. 
Applicability:  Model  A340-211  and  -311 

series  airplanes;  having  manufacturer's  serial 
number  (MSN)  005  through  019  inclusive; 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/opjerator  must  use  the  authority 
provided  in  paragraph  (d)  to  request  approval 
from  the  FAA.  This  approval  may  address 
either  no  action,  if  the  current  configuration 
eliminates  the  unsafe  condition;  or  different 
actions  necessary  to  address  the  unsafe 
condition  described  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 
effect  of  the  changed  configuration  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification. 


alteration,  or  repair  remove  any  airplane  from 
the  applicability  of  this  AD; 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  overpressurization  of  the  fuel 
supply  line  due  to  the  incorrect  positioning 
of  the  internal  thermal  relief  valve,  which 
could  cause  the  fuel  pipe  coupling  to 
separate  and  allow  fuel  to  leak  into  the 
engine  pylon,  thus  posing  a  fire  hazard, 
accomplish  the  following: 

(a)  Within  450  hours  time-in-service  after 
the  effective  date  of  this  AD,  perform  a 
detailed  visual  inspection  of  the  flow  of  fuel 
from  the  main  fuel  supply  hose/tube 
assembly,  in  accordance  with  the 
Accomplishment  Instructions  of  Airbus 
Service  Bulletin  A340-28-4029.  Revision  1. 
dated  September  14. 1994. 

(b)  If  the  flow  of  fuel  is  not  continuous,  no 
further  action  is  required  by  this  AD. 

Nsle  2:  Single  drops  of  fuel  are  acceptable. 

(c)  If  the  flow  of  fuel  is  continuous,  prior 
to  further  flight,  p>erform  the  applicable 
replacement  and  repair  procedures  specified 
in  Paragraph  2.C.,  "Repair,"  of  the 
Accomplishment  Instructions  of  Airbus 
Service  Bulletin  A34&-2&-4029,  Revision  1, 
dated  September  14, 1994. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(e)  Special  flight  permits  may  t>e  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(f)  The  inspection,  replacement,  and  repair 
procedures  shall  be  done  in  accordance  with 
Airbus  Service  Bulletin  A340-28-4029, 
Revision  1,  dated  September  14, 1994.  which 
contains  the  following  list  of  effective  pages: 


Page  No. 

Revision  level 

shown  on 

page 

Date  shown 
on  page 

1-5,7-11, 

40-45, 

47-50. 
6,  12-39, 

46,  51-54. 

1   

Original  

Septemtjer 
14,  1994. 

August  12, 
1994. 

This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  beobtained 
from  Airbus  Industrie,  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex,  France. 
Copies  may  be  insf)ected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 


Avenue,  SW.,  Renton,  Washington:  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW..  suite  700.  Washington, 
DC 

(g)  This  amendment  l>ecomes  effective  on 
)une  28, 1995. 

Issued  in  Renton,  Washington,  on  June  1, 
199S. 

Darrell  M.  Pedenon. 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  95-13888  Filed  6-12-95;  8:45  am] 
MLUNO  coot  4t1»-1»-U 


14CFRPart39 

[Doctot  No.  95  NM  94  AD;  Amondmont 
39-9290;  AD  9S-12-iq 

Airworthiness  Dirsdivss;  Airbus 
A330  artd  A340  SwIm  Airplanes 

AQENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Airbus  Model 
A330  and  A340  series  airplanes.  This 
action  requires  a  one-time  inspection  to 
ensure  the  proper  installation  of  the 
electrical  cable  wiring  of  the  evacuation 
slide  system  on  the  passenger  and  crew 
doors.  This  amendment  is  prompted  by 
a  report  of  incorrect  installation  of  this 
wiring  on  two  airplanes.  The  actions 
specified  in  this  AD  are  intended  to 
ensure  that  the  electrical  cable  wiring  is 
installed  correctly  so  that  it  will  not 
restrain  the  slide  pack  and  prevent 
proper  deployment  of  the  slide.  This  ' 
condition,  if  not  corrected,  could 
impede  the  successful  egress  of 
passengers  from  the  airplane  dining  an 
emergency  evacuation. 
DATES:  Effective  June  28. 1995. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  June  28. 
1995. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
August  14,  1995. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  95-NM- 
64-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Airbus 
Industrie,  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex,  France. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
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Directorate,  1601  Lind  Avenue.  SW.. 
Kenton.  Washington;  or  at  the  Office  of 
the  Federal  Register.  800  North  Capitol 
Sti«et,  NW.,  suite  700,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Stephen  Slotte.  Aerospace  Engineer, 
Standardization  Branch,  ANfM-113, 
FAA.  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2797;  fax  (206)  227-1320. 

SUPPLEMENTARY  INFORMATION:  The 

Direction  Generale  de  I'Aviation  Qvile 
(DGAC),  which  is  the  airworthiness 
authority  for  France,  recently  notified 
the  FAA  that  an  unsafe  condition  may 
exist  on  certain  Airbus  Model  A3  30  and 
A340  series  airplanes.  The  DGAC 
advises  that,  during  a  test  of  the 
evacuation  slide/raft  system  on  a  Model 
A340  series  airplane,  one  operator 
noticed  that  the  slide/raft  emergency 
lights  were  inoperative.  Examination 
revealed  that  the  electrical  wiring 
connecting  the  slide/raft  to  the  door  was 
holding  the  full  weight  of  the  slide  pack. 
This  resulted  in  the  deformation  of  the 
electrical  connector.  Additionally, 
further  investigation  revealed  that  the 
electrical  cable  wiring  was  incorrectly 
routed  through  the  transportation 
handles  of  the  slide/raft  pack.  This  same 
operator  found  a  similar  incorrect 
installation  during  a  maintenance  check 
of  another  airplane. 

During  the  slide  deployment  process, 
the  slide  pack  has  to  release  fully  from 
the  airplane  in  order  to  allow  the  gas 
reservoir  to  be  actuated.  If  the  electrical 
cable  wiring  is  incorrectly  routed 
through  the  transportation  handles  of 
the  slide/raft  pack,  it  can  restrain  the 
sUde  pack  and  prevent  proper 
deployment  of  the  slide.  This  condition, 
if  not  corrected,  could  impede  the 
successful  egress  of  passengers  from  the 
airplane  during  an  emergency 
evacuation. 

Since  the  evacuation  sUde  systems  on 
both  the  Model  A330  and  the  Model 
A340  are  similar,  both  airplane  models 
are  subject  to  the  identified  unsafe 
condition. 

Airbus  Industrie  has  issued  All 
Operators  Telex  (AOT)  25-08,  dated 
April  25,  1994,  which  describes 
procedtires  for  performing  a  one-time 
inspection  to  ensure  the  correct 
installation  of  the  evacuation  slide/raft 
electrical  cable  wiring  on  the  passenger/ 
crew  doors.  The  DGAC  classified  this 
service  bulletin  as  mandatory  and 
issued  French  Airworthiness  Directives 
(CN)  94-141-002(8)  (applicable  to 
Model  A330's)  and  94-142-008(8) 
(applicable  to  Model  A340's),  both 
dated  June  22.  1994,  in  order  to  assure 


the  continued  airworthiness  of  these 
airplanes  in  France. 

This  airplane  model  is  manufactured 
in  France  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.19)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  DGAC  has  kept  the  FAA  informed 
of  the  situation  described  above.  The 
FAA  has  examined  the  findings  of  the 
DGAC,  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design,  this  AD  is  being  issued  to 
ensure  the  correct  installation  of  the 
shde/raft  electrical  wiring  on  the 
passenger/crew  doors.  This  AD  requires 
a  one-time  inspection  to  determine  if 
this  wiring  is  correctly  installed,  and 
correction  of  any  discrepancies 
identified.  The  actions  are  required  to 
be  accomplished  in  accordance  with  the 
Airbus  AOT  described  previously. 

As  a  result  of  recent  communications 
with  the  Air  Transport  Association 
(ATA)  of  America,  the  FAA  has  learned 
that,  in  general,  some  operators  may 
misunderstand  the  legal  effect  of  At)'s 
on  airplanes  that  are  identified  in  the 
applicability  provision  of  the  AD,  but 
that  have  been  altered  or  repaired  in  the 
area  addressed  by  the  AD.  The  FAA 
points  out  that  all  airplanes  identified  in 
the  applicability  provision  of  an  AD  are 
legally  subject  to  the  AD.  If  an  airplane 
has  been  altered  or  repaired  in  the 
affected  area  in  such  a  way  as  to  affect 
compliance  with  the  AD,  the  owner  or 
operator  is  required  to  obtain  FAA 
approval  for  an  alternative  method  of 
compliance  with  the  AD,  in  accordance 
with  the  paragraph  of  each  AD  that 
provides  for  such  approvals.  A  note  has 
been  included  in  this  AD  to  clarify  this 
long-standing  requirement. 

There  ciurently  are  no  affected  Model 
A330  or  A340  series  airplanes  on  the 
U.S.  Register.  All  airplanes  included  in 
the  applicability  of  this  rule  ciurenUy 
are  operated  by  non-U.S.  operators 
under  foreign  registry;  therefore,  they 
are  not  directly  affected  by  this  AD 
action.  However,  the  FAA  considers  that 
this  rule  is  necessary  to  ensure  that  the 
unsafe  condition  is  addressed  in  the 
event  that  any  of  these  subject  airplanes 
are  imported  and  placed  on  the  U.S. 
Register  in  the  future. 

Should  an  affected  airplane  be 
imported  and  placed  on  the  U.S. 
Register  in  the  future,  it  would  require 


approximately  2  work  hoxirs  to 
accomplish  the  required  actions,  at  an 
average  labor  charge  of  $60  per  work 
hour.  8ased  on  these  figiu«s,  the  total 
cost  impact  of  this  AD  would  be  $1 20 
per  airplane.  Since  this  AD  action  does 
not  affect  any  airplane  that  is  currently 
on  the  U.S.  register,  it  has  no  adverse 
economic  impact  and  imposes  no 
additional  burden  on  any  person. 
Therefore,  notice  and  public  procedures 
hereon  are  unnecessary  and  the 
amendment  may  be  made  effective  in 
less  than  30  days  after  publication  in  the 
Federal  Register. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by 
notice  and  opportunity  for  pubUc 
comment,  comments  are  invited  on  this 
rule.  Interested  persons  are  invited  to 
comment  on  this  rule  by  subnutting 
such  written  data,  views,  or  arguments 
as  they  may  desire.  Conununications 
shall  identify  the  Rules  Docket  number 
and  be  submitted  in  triplicate  to  the 
address  specified  under  the  caption 
ADDRESSES.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  in  light  of  the 
comments  received.  Factual  information 
that  supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  95-NM-64-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  coramenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 


not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  &t)m  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subfacts  in  14  CFR  Fart  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 

Safety. 

AdoptioB  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PAirr  3f— AiRwoirrHiNESS 

OmCCTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 


;  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C.  106(g):  and  14  CFR 
11.89. 

I  M.I  3    lAwwdad] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

•5-12-10    Airinu  Industrie:  Amendment 
39-9260.  Docket  95-NM-64-AD. 

ApplicabUity:  Model  A330  series  airplanes 
having  manufacturer's  serial  number  (MSN) 
030,  037,  and  045:  and  Model  A340  series 
airplanes  having  MSN  005  through  031 
inclusive,  and  038;  certificated  in  any 
categoiy. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/of)erator  must  use  the  authority 
provided  in  paragraph  (b)  to  request  approval 
from  the  FAA.  This  approval  may  address 
either  no  action,  if  the  current  configuration 
eliminates  the  unsafe  condition:  or  different 
actions  necessary  to  address  the  unsafe 
condition  described  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 


effect  of  the  changed  configuration  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  airplane  from 
the  applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously.  To  prevent  the 
electrical  cables  in  the  crew/passenger  door 
from  restraining  the  evacuation  slide/raft 
pack  and  preventing  proper  deployment  of 
the  slide/faft,  accomplish  the  following: 

(a)  Within  450  hours  time-in-service  after 
the  effective  date  of  this  AD,  conduct  a  one- 
time inspection  to  determine  the  correct 
installation  of  the  electrical  cable  wiring  on 
the  right-  and  left-hand  escape  slide  rafts,  in 
accordance  with  Airbus  All  Operators  Telex 
(AOT)  25-08,  dated  April  25,  1994.  Prior  to 
further  flight,  correct  any  discrepancies 
identified  in  the  electrical  cable  wiring 
installation  in  accordance  with  the  Airbus 
AOT. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  apfHoved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  conunents  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 


I  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199]  to  operate  the  airplane  to 
a  kx^tion  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  The  inspection  and  correction  of 
discrepancies  shall  be  done  in  accordance 
with  Airbus  All  Operators  Telex  (AOT)  25- 
08,  dated  April  25, 1994.  This  incorporation 
by  reference  was  approved  by  the  Director  of 
the  Federal  Register  in  accordance  with  5 
U.S.C.  552(a)  and  1  CFR  part  51.  Copies  may 
be  obtained  from  Airbus  Industrie,  1  Rond 
Point  Maurice  Bellonte,  31707  Blagnac 
Cedex,  France.  Copies  may  be  inspected  at 
the  FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington:  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street,  NW.,  suite 
700,  Washington,  DC. 

(e)  This  amendment  becomes  effective  on 
June  28, 1995. 

Issued  in  Renton,  Washington,  on  June  1, 
1995. 

Darrell  M.  Pederson, 
Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  95-13887  Filed  6-12-95:  8:45  am) 

BILUNG  CODE  4»1»-1»-U 


14  CFR  Part  39 

[Docket  No.  94-NM-142-AD;  Amendment 
3»-«257;  AD  95-12-07] 

Airworthiness  Directives;  AirtMS  Model 
A340-211  and  -311  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  E>OT. 
ACTION:  Final  rule;  request  for 
comments. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Airbus  Model 
A340-211  and  -311  airplanes.  This 
action  requires  replacement  of  the 
inboard  and  outboard  aileron  servo 
controls  associated  with  hydrauhc 
systems  with  new  units  that  contain  an 
improved  seal  installation.  This 
amendment  is  prompted  by  reports  of 
external  leakage  of  hydraulic  fluid  on 
the  inboard  and/or  outboard  aileron 
servo  controls  on  in-service  airplanes. 
The  actions  specified  in  this  AD  are 
intended  to  prevent  loss  of  hydraulic 
fluid,  which  may  lead  to  the  loss  of  the 
corresponding  hydraulic  system  and  its 
associated  functions,  and  reduced 
controllability  of  the  airplane. 
DATES:  Effective  on  June  28,  1995. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Ri^ister  as  of  June  28, 
1995. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
August  14, 1995. 
AODNCSSES:  Submit  comments  in 
tripUcate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate.  ANM-103. 
Attention:  Rules  Docket  No.  94-NM- 
142-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Airbus 
Industrie,  1  Rond  Point  Maiuice 
Bellonte,  31707  Blagnac  Cedex,  France. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue  SW.. 
Renton,  Washington;  or  at  the  OfBce  of 
the  Federal  Register,  800  North  Capitol 
Street  NW.,  suite  700,  Washington,  IX:. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  Slotte,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2797;  fax  (206)  227-1320. 
SUPPLEMENTARY  INFORMATION:  The 
Direction  Generale  de  I'Aviation  Qvile 
(DGAC),  which  is  the  airworthiness 
authority  for  France,  recenUy  notified 
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the  FAA  that  an  unsafe  condition  may 
exist  on  certain  Airbus  Model  A340-211 
and  -311  airplanes.  The  DGAC  advises 
that  it  has  received  reports  of  external 
leakage  of  hydraulic  fluid  on  the 
inboard  and/or  outboard  aileron  servo 
controls  on  several  in-service  airplanes. 
Investigation  has  revealed  that  the  cause 
of  this  leakage  is  attributed  to  a  partly 
extruded  static  seal  located  between  the 
tailstock  and  the  barrel  of  the  aileron 
servo  control.  This  condition,  if  not 
corrected,  could  result  in  loss  of 
hydraulic  fluid,  which  may  lead  to  the 
loss  of  the  corresponding  hydraulic 
system  and  its  associated  functions,  and 
reduced  controllability  of  the  airplane. 

Airbus  has  issued  Service  Bulletin 
A340-27-4013.  dated  October  27,  1993. 
which  describes  procedures  for 
replacement  of  the  left-  and  right-hand 
inboard  and  outboard  aileron  servo 
controls  associated  with  the  green, 
yellow,  and  blue  hydraulic  systems  with 
new  units  that  contain  an  improved  seal 
installation.  The  DGAC  classified  this 
service  bulletin  as  mandatory  and 
issued  French  airworthiness  directive 
94-010-005(8),  dated  January  19,  1994, 
in  order  to  assure  the  continued 
airworthiness  of  these  airplanes  in 
France. 

This  airplane  model  is  manufactured 
in  France  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.19)  and  the  applicable  bilateral 
airworthiness  agreement.  Piu^uant  to 
this  bilateral  airworthiness  agreement, 
the  DGAC  has  kept  the  FAA  informed 
of  the  situation  described  above.  The 
FAA  has  examined  the  findings  of  the 
DGAC,  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design,  this  AD  is  being  issued  to 
prevent  loss  of  hydraulic  fluid,  which 
may  lead  to  the  loss  of  the 
corresponding  hydraulic  system  and  its 
associated  functions,  and  reduced 
controllability  of  the  airplane.  This  AD 
requires  replacement  of  the  left-  and 
right-hand  inboard  and  outboard  aileron 
servo  controls  associated  with  the  green, 
yellow,  and  blue  hydraulic  systems  with 
new  units  that  contain  an  improved  seal 
installation.  The  actions  are  required  to 
be  accomplished  in  accordance  with  the 
service  bulletin  described  previously. 

As  a  result  of  recent  communications 
with  the  Air  Transport  Association 
(ATA)  of  America,  the  FAA  has  learned 
that,  in  general,  some  operators  may 


misimderstand  the  legal  effect  of  AD's 
on  airplanes  that  are  identified  in  the 
applicability  provision  of  the  AD.  but 
that  have  been  altered  or  repaired  in  the 
area  addressed  by  the  AD.  The  FAA 
points  out  that  all  airplanes  identified  in 
the  applicability  provision  of  an  AD  are 
legally  subject  to  the  AD.  If  an  airplane 
has  been  altered  or  repaired  in  the 
affected  area  in  such  a  way  as  to  affect 
compUance  with  the  AD,  the  owner  or 
operator  is  required  to  obtain  FAA 
approval  for  an  alternative  method  of 
compliance  with  the  AD.  in  accordance 
with  the  paragraph  of  each  AD  that 
provides  for  such  approvals.  A  note  has 
been  included  in  {his  rule  to  clarify  this 
long-standing  requirement. 

Tnere  currently  are  no  Model  A340- 
211  and  -311  airplanes  on  the  U.S. 
Register.  All  airplanes  included  in  the 
appUcability  of  this  rule  currently  are 
operated  by  non-U. S.  operators  under 
foreign  registry;  therefore,  they  are  not 
directly  affected  by  this  AD  action. 
However,  the  FAA  considers  that  this 
rule  is  necessary  to  ensure  that  the 
unsafe  condition  is  addressed  in  the 
event  that  any  of  these  subject  airplanes 
are  imported  and  placed  on  the  U.S. 
Register  in  the  future. 

Should  an  affected  airplane  be 
imported  and  placed  on  the  U.S. 
Register  in  the  future,  it  would  require 
approximately  33  work  hours  to 
accompUsh  the  required  actions,  at  an 
average  labor  charge  of  $60  p>er  work 
hour.  Based  on  these  figures,  the  total 
cost  impact  of  this  AD  would  be  $1,980 
per  airplane. 

Since  this  AD  action  does  not  affect 
any  airplane  that  is  currendy  on  the 
U.S.  register,  it  has  no  adverse  economic 
impact  and  imposes  no  additional 
burden  on  any  person.  Therefore,  notice 
and  pubUc  procedures  hereon  are 
unnecessary  and  the  amendment  may  be 
made  effective  in  less  than  30  days  after 
publication  in  the  Federal  Register. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by 
notice  and  opportunity  for  public 
comment,  comments  are  invited  on  this 
rule.  Interested  persons  are  invited  to 
comment  on  this«rule  by  submitting 
such  written  data,  views,  or  argimients 
as  they  may  desire.  Communications 
shall  identify  the  Rules  Docket  number 
and  be  submitted  in  triplicate  to  the 
address  specified  under  the  caption 
ADDRESSES.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  nde  may  be  amended  in  light  of  the 
comments  received.  Factual  information 
that  supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 


evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  94-NM-142-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federahsm 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  niunber  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  &t)m  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  I'.S.C  App.  1354(a).  1421 
and  1423;  49  I'.S.C.  106(g):  and  14  CFF 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

95-12-07    Airbus  Industrie:  Amendment 
39-9257.  Docket  94-NM-142-AD. 
Applicability:  Model  A340-211  and  -311 
airplanes  on  which  Airbus  Modification 
42247  has  not  been  installed  (reference 
Airbus  Service  Bulletin  A340-27-4013. 
dated  October  27, 1993),  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  aflected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (c)  to  request  approval 
from  the  FAA.  This  approval  may  address 
either  no  action,  if  the  current  ronfiguration 
eliminates  the  unsafe  condition:  or  different 
actions  necessary  to  address  the  unsafe 
condition  described  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 
effect  of  the  changed  configuration  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  airplane  from 
the  applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  loss  of  hydraulic  fluid,  which 
may  lead  to  the  loss  of  the  correspwndiog 
hydraulic  system  and  its  associated 
functions,  and  reduced  controllability  of  the 
airplane,  accomplish  the  following: 

(a)  Within  3  months  after  the  effective  date 
of  this  AD.  replace  the  left-  and  right-hand 
inboard  and  outboard  aileron  servo  controls 
associated  with  the  green  hydraulic  system 
with  new  units  that  contain  an  improved  seal 
installation,  in  accordance  with  Airbus 
Service  Bulletin  A340-27-4013.  dated 
October  27, 1993. 

(b)  Within  6  months  after  the  effective  date 
of  this  AD,  replace  the  left-  and  right-hand 
inboard  and  outboard  aileron  servo  controls 
associated  with  the  yellow  and  blue 
hydraulic  systems  with  new  units  that 
contain  an  improved  seal  installation,  in 
accordance  with  Airbus  Service  Bulletin 
A340-27-4013.  dated  October  27. 1993. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113.  FAA, 
Transfwrt  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 


send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch. 
ANM-113. 

(d)  S{>ecial  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  The  replacements  shall  be  done  in 
accordance  with  Airbus  Service  Bulletin 
A340-27-4013.  dated  October  27.  1993.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
ptart  51.  Copies  may  be  obtained  from  Airbus 
Industrie,  1  Rond  Point  Maurice  Bellonte. 
31707  Blagnac  Cedex.  France.  Copies  may  be 
inspected  at  the  FAA.  Transport  Airplane 
Directorate.  1601  Lind  Avenue  SW..  Renton, 
Washington:  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street  NW.,  suite 
700,  Washington.  DC. 

(0  This  amendment  becomes  effective  on 
June  28.  1995. 

Issued  in  Renton,  Washington,  on  June  1, 
1995. 

Darrell  M.  Pederson, 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
(FR  Doc.  95-13889  Filed  6-12-95;  8:45  am] 
BILLING  COOC  4910-13-U 


14  CFR  Part  39 

[Docket  No.  95-NM-45-AD;  Amendment 
39-6259;  AD  95-12-09] 

Airworthiness  Directives;  Alrt>us  Model 
A300  B4-1C,  B4-2C,  B4-203  Series 
Airplanes 

agency:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  nde;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Airbus  Model 
A300  series  airplanes.  This  action 
requires  repetitive  inspections  to  detect 
cracking  in  the  hinge  fittings  of  the  nose 
landing  gear  (NLG)  aft  doors,  and 
replacement  of  cracked  fittings.  This 
amendment  is  prompted  by  several 
reports  of  loss  of  an  NLG  aft  door  during 
landing,  due  to  failure  of  the  door's 
hinge  fittings.  The  actions  specified  in 
this  AD  are  intended  to  prevent  the  loss 
of  an  NLG  aft  door  due  to  the  failure  of 
the  hinge  fittings;  such  loss  of  a  door 
can  result  in  damage  to  the  surrounding 
aircraft  structure  or  injury  to  persons  on 
the  ground. 
DATES:  Effective  on  June  28,  1995. 

The  incorporation  by  reference  of 
certain  publications  fisted  in  the 


regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  June  28, 
1995. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
August  14,  1995. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Ehrectorate,  ANM-103, 
Attention:  Rules  Docket  No.  95-NM- 
45-AD,  1601  Lind  Avenue  SW.,  Renton, 
Washington  98055-4056. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Airbus 
Industrie.  1  Rond  Point  Maurice 
Bellonte.  31707  Blagnac  Cedex.  France. 
This  information  may  be  examined  at 
the  FAA.  Transport  Airplane 
Directorate.  1601  Lind  Avenue  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  Slotte,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2797;  fax  (206)  227-1320. 
SUPPLEMENTARY  INFORMATION:  The 
Direction  Generale  de  1' Aviation  Qvile 
(DGAC),  which  is  the  airworthiness 
authority  for  France,  recently  notified 
the  FAA  that  an  unsafe  condition  may 
exist  on  certain  Airbus  Mod"'  A.'^OO  B4- 
IC,  B4-2C,  and  B4-203  series  airplanes. 
The  DGAC  advises  that  there  have  been 
four  incidents  in  which  an  aft 
(secondary)  door  of  the  nose  landing 
gear  (NLG)  on  in-service  airplanes  was 
lost  during  landing.  The  doors  separated 
from  the  airplanes  due  to  rupture  of  the 
doors'  forward  hinge  fitting.  The  cause 
of  the  fitting  failings  has  been  attributed 
to  fatigue  cracking.  Such  cracking,  if  not 
detected  and  corrected  in  a  timely 
maimer,  can  lead  to  separation  of  the 
NLG  aft  door  bom  the  airplane.  Loss  of 
a  door  can  result  in  damage  to  the 
surrounding  aircraft  structure  or  injury 
to  persons  on  the  ground. 

Airbus  Industrie  has  issued  Service 
Bulletin  A300-52-0161,  dated  October 
3, 1994,  which  describes  procedures  for 
performing  repetitive  eddy  current 
inspections  of  the  NLG  aft  door  hinge 
fittings.  This  service  bidletin  also 
describes  procedures  for  replacing 
cracked  fittings.  The  DGAC  approved 
this  service  bulletin  as  mandatory  in 
order  to  asstire  the  continued 
airworthiness  of  these  airplanes  in 
France. 

This  airplane  model  is  manufactured 
in  France  and  is  type  certificated  for 
operation  in  the  United  States  imder  the 
provisions  of  section  21.29  of  the 
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Federal  Aviation  Regulations  (14  CFR 
21.19)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  DGAC  has  kept  the  FAA  informed 
of  the  situation  described  above.  The 
FAA  has  examined  the  findings  of  the 
DGAC,  reviewed  all  available 
information,  and  detennined  that  AD 
action  is  necessary  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design,  this  AD  is  being  issued  to 
prevent  the  loss  of  an  NLG  aft  door  due 
to  the  failure  of  the  door's  hinge  fittings. 
This  AD  requires  repetitive  eddy  current 
inspections  to  detect  cracking  of  the 
hinge  fittings,  and  replacement  of  any 
hinge  fitting  found  to  be  cracked. 
Inspections  continue  after  replacement 
of  a  hinge  fitting  is  accomplished.  The 
actions  are  required  to  be  accomplished 
in  accordance  with  the  service  bulletin 
described  previously. 

As  a  result  of  recent  communications 
with  the  Air  Transport  Association 
(ATA)  of  America,  the  FAA  has  learned 
that,  in  general,  some  operators  may 
misunderstand  the  legal  effect  of  AD's 
on  airplanes  that  are  identified  in  the 
applicability  provision  of  the  AD,  but 
that  have  been  altered  or  repaired  in  the 
area  addressed  by  the  AD.  The  FAA 
points  out  that  all  airplanes  identified  in 
the  applicability  provision  of  an  AD  are 
legally  subject  to  the  AD.  If  an  airplane 
has  been  altered  or  repaired  in  the 
affected  area  in  such  a  way  as  to  affect 
compliance  with  the  AD,  the  owner  or 
operator  is  required  to  obtain  FAA 
approval  for  an  alternative  method  of 
compliance  with  the  AD,  in  accordance 
with  the  paragraph  of  each  AD  that 
provides  for  such  approvals.  A  note  has 
been  included  in  this  AD  to  clarify  this 
long-standing  requirement. 

Tnere  currently  are  no  affected  Model 
A300  B4-C,  B4-2C,  or  B4-203  series 
airplanes  on  the  U.S.  Register.  All 
airplanes  included  in  the  applicability 
of  this  rule  currently  are  operated  by 
•non-U. S.  operators  under  foreign 
registry;  therefore,  they  are  not  directly 
affected  by  this  AD  action.  However,  the 
FAA  considers  that  this  rule  is 
necessary  to  ensure  that  the  unsafe 
condition  is  addressed  in  the  event  that 
any  of  these  subject  airplanes  are 
imported  and  placed  on  the  U.S. 
Register  in  the  future. 

Should  an  affected  airplane  be 
imported  and  placed  on  the  U.S. 
Register  in  the  future,  it  would  require 
approximately  3  work  hours  to 
accomplish  the  required  actions,  at  an 
average  labor  charge  of  $60  per  work 


hour.  Based  on  these  figures,  the  total 
cost  impact  of  this  AD  would  be  $180 
per  airplane  per  inspection  cycle. 

Since  this  AD  action  does  not  affect 
any  airplane  that  is  currently  on  the 
U.S.  register,  it  has  no  adverse  economic 
impact  and  imposes  no  additional 
burden  on  any  i>erson.  Therefore,  notice 
and  public  procedures  hereon  are 
imnecessary  and  the  amendment  may  be 
made  effective  in  less  than  30  days  after 
publication  in  the  Federal  Register. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by 
notice  and  opportunity  for  public 
comment,  comments  are  invited  on  this 
rule.  Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  argiunents 
as  they  may  desire.  Communications 
shall  identify  the  Rules  Docket  number 
and  be  submitted  in  triplicate  to  the 
address  specified  under  the  caption 
ADDRESSES.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  in  light  of  the 
comments  received.  Factual  information 
that  supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  vdshing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  follov«ng 
statement  is  made:  "Comments  to 
Docket  Number  95-NM-45-AD. "  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 


For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subfects  in  14  CFR  Part  39 

Air  transportation,  Aircraft.  Aviation 
safety,  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C  106(g):  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

95-1 2-09    Aiibus  Industrie:  Amendment 
39-9259.  Docket  95-NM-45-AD. 

Applicability:  Model  A300  B4-1C,  B4-2C 
and  B4-203  series  airplanes:  having  serial 
numbers  002  through  019.  inclusive; 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (d)  to  request  approval 
from  the  FAA.  This  approval  may  address 
either  no  action,  if  the  current  configuration 
eliminates  the  unsafe  condition:  or  different 
actions  necessary  to  address  the  unsafe 
condition  described  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 
effect  of  the  changed  configuration  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  airplane  from 
the  applicability  of  this  AD. 


Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  the  loss  of  a  nose  landing  gear 
(NLG)  aft  door  due  to  the  failure  of  the  door's 
hinge  fittings,  which  can  result  in  damage  to 
the  surrounding  aircraft  structure  or  injury  to 
persons  on  the  ground,  accompU&h  the 
following: 

(e)  Prior  to  tbe  accumulation  of  8,000  total 
flight  eyries,  or  within  500  flight  cycles  after 
the  tffertive  dttf  of  this  AD,  whichever 
occurs  liter,  pertoTTi'  an  eddy  current 
ins{>fertion  to  detect  cracks  in  the  hinge 
fitting  of  the  VLC  ith-  and  iigl,thand  aft 
doors,  in  accoidiiice  with  Airbu!>  Service 
Bulletin  A300-  52-0161,  deted  October  3, 
1994. 

(h)  If  no  crack(s}  is  found  during  tbe 
inspection  required  by  paragraph  (a)  of  this 
AD,  repeat  the  eddy  current  insftection 
thereafter  at  intervals  not  to  exceed  700  flight 
cycles. 

(c)  If  any  crark  is  found  during  the 
in5p>ectioL  required  by  paragraph  (s)  of  this 
AD,  prior  to  further  flight,  replace  the  hinge 
fittirf s  in  accordance  with  Airbus  Service 
Bulletin  A300-52-0161,  d&ied  Otober  3, 
1994.  Within  8,000  flight  cycles  after  this 
replacement,  and  thereafter  at  iDter\'als  not  to 
exceed  700  flight  cycles,  peTiorm  an  eddy 
current  inspection  to  detec  t  cracking  of  the 
hinge  fittings,  in  accordance  with  the  service 
bulletin. 

(d)  An  cltemaiive  method  of  compliance  or 
edjustmtnl  oi  the  complianct  i;nie  that 
provides  an  accepttible  level  of  saftty  m&y  be 
used  if  approved  by  the  Manager, 
Stendardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  then  requeits  through  an 
appropriate  FAA  Principal  Mainttnance 
Inrpoctor,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note  2:  Information  concerning  the 
existence  of  approved  altemsti^e  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standerdization  Branch. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21  199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirtmenis  of  this  AD 
can  be  accomplished. 

(f)  The  inspection  and  replacement  actions 
shall  be  done  in  accordance  with  Airbus 
Service  Bulletin  A300-52-0161 ,  dated 
October  3, 1994.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  Airbus  Industrie,  1  Rond  Point 
Maurice  Bellonte,  31707  Blagnac  Cedex, 
France.  Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue  SW.,  Renton,  Washingicn;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street  NW.,  suite  700.  Washington, 
DC. 

(g)  This  amendment  becomes  effective  on 
June  28, 1995. 


Issued  in  Renton.  Washington,  on  June  1, 
1995. 

Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  95-13890  Filed  6-12-95;  8:45  am] 

BILUNO  CODE  491»-1»-U 


14  CFR  Part  39 

pocket  No.  93-ANE-44;  Amendment  39- 
9271;  AO  94-01-03  R2] 

Airworthiness  Directives;  Teledyne 
Continental  Motors  (Formerly  Bendix) 
S-20,  S-200,  S-600,  and  S-1200  Series 
Magnetos 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  revises  an 
existing  airworthiness  directive  (AD), 
applicable  to  Teledyne  Continental 
Motors  (TCM)  (formerly  Bendix)  S-20. 
S-200,  S-600.  and  S-1200  series 
magnetos,  that  currently  requires 
replacing  Bendix  ignition  coils  and 
rotating  magnets,  regardless  of  total  time 
in  service  (TIS),  with  improved  TCM 
ignition  coils,  rotating  magnets  and 
marking  magnetos  to  indicate 
compliance,  except  for  the  S-1200 
series  magnetos  on  which  the  AD 
requires  replacing  only  the  ignition  coils 
as  that  series  magneto  already 
incorporates  rotating  magnets  with  the 
improved  TCM  design.  This  amendment 
removes  several  notes  after  the 
applicability  paragraph  and  inserts 
these  as  paragraphs  into  the 
applicability  itself  and  into  the 
compliance  section  to  clarify  that  these 
actions  are  mandatory.  In  addition,  this 
amendment  allows  installation  of 
replacement  serviceable  Parts 
Manufacturer  Approval  (PMA)  parts  in 
addition  to  TCM  parts.  Also,  this 
amendment  clarifies  that  Bendix 
magnetos  replaced  with  Slick  magnetos 
satisfy  the  requirements  of  the  AD.  and 
that  operators  must  perform  the 
requirements  of  the  AD  on  magnetos 
with  Bendix  magneto  data  plates  that 
have  been  replaced  with  an  overhaul 
facility's  data  plate.  This  amendment  is 
prompted  by  comments  that  request 
clarification  of  the  compliance  notes 
and  by  the  request  to  install 
replacement  serviceable  PMA  parts.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  magneto  failure  and 
subsequent  engine  failure. 
DATES:  Effective  on  June  28.  1995. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  was  previously  approved  by 


the  Director  of  the  Federal  Register  as  of 
September  6.  1994  (59  FR  43029.  Augusi 
22.  1994). 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
August  14. 1995. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  AvisUon 
Administration  (FAA).  New  England 
Region,  Office  of  the  Assistant  Chief 
Counsel,  Attention:  Rules  Docket  No. 
93-ANE-44. 12  New  England  Executive 
Park.  Burlington.  MA  01603-5299. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Teledyne 
Continental  Motors.  P.O.  Box  90. 
Mobile,  AL  36601;  telephone  (205)  438- 
3411.  This  information  may  be 
examined  at  the  FAA,  New  England 
Region,  Office  of  the  Assistant  Chief 
Counsel,  12  New  England  Executive 
Park,  Burlington,  MA;  or  at  the  Office  of 
the  Federal  Register.  800  North  Capitol 
Street.  NW..  suite  700.  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Jerry 
Robinette.  Aerospace  Engineer.  Atlanta 
Aircraft  Certification  Office.  FAA.  Small 
Airplane  Directorate.  Campus  Building, 
1701  Columbia  Ave.,  Suite  S-160. 
College  Park.  GA  30337-2748; 
telephone  (404)  305-7371;  fax  (404) 
305-7348. 

SUPPLEMENTARY  INFORMATION:  On 
December  29, 1993,  the  Federal 
Aviation  Administration  (FAA)  issued 
airworthiness  directive  (AD)  94-01-03, 
Amendment  39-8785  (59  FR  4555. 
February  1,  1994),  to  require  replacing 
certain  Bendix  ignition  coils  and 
rotating  magnets,  regardless  of  time  in 
service  (TIS),  with  improved  serviceable 
Teledyne  Continental  Motors  (TCM) 
ignition  coils  and  rotating  magnets  at 
either  the  next  100-hour  inspection,  the 
next  aimual  inspection,  the  next 
progressive  inspection,  or  the  next  100 
hours  TIS  after  the  effective  date  of  the 
AD,  whichever  occurs  first.  For  S-1200 
series  magnetos,  the  AD  requires 
replacing  only  the  ignition  coils  as  the 
rotating  magnets  on  that  series  magneto 
already  incorporates  the  improved  TCM 
design.  Additionally,  the  AD  requires 
re-marking  magnetos  to  indicate 
compliance.  That  action  was  prompted 
by  reports  of  accidents  caused  by 
failures  of  magnetos  incorporating  older 
Bendix  components  that  had  not  been 
replaced  in  accordance  with  superseded 
AD  73-07-04.  Amendment  39-1731  (38 
FR  27600,  October  5,  1973).  That 
condition,  if  not  corrected,  could  result 
in  magneto  failure  and  subsequent 
engine  failure. 

On  August  11,  1994,  the  FAA  issu* .; 
AD  94-17-11,  Amendment  39-9006  ;:i 
FR  43029,  August  22,  1994),  the'  icvis. 
AD  94-01-03,  and  notes  that  an  .-  ,oi  u^ 
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the  serial  number  listing  in  TCM  Service 
Bulletin  (SB)  No.  637,  dated  December 
1992,  resulted  in  too  many  affected 
magnetos  requiring  AD  compliance.  The 
AD  applies  only  to  certain  magnetos 
manufactured  by  Bendix  in  Sidney. 
New  York,  and  not  to  any  Bendix 
magnetos  built  in  either  Jacksonville, 
Florida,  or  Atlanta,  Georgia.  In  addition, 
the  S-600  series  magnetos  require 
replacement  of  only  the  rotating 
magnets  and  not  the  ignition  coils. 
Finally,  the  FAA  received  reports  that 
there  is  some  confusion  as  to  how  the 
S-20.  S-200,  S-600,  and  S-1200  series 
magnetos  are  referenced  in  the  TCM  SB 
and  the  AD  and  clarified  the 
applicability  paragraph  by  adding 
additional  identification  information. 

On  November  3. 1994,  the  FAA  issued 
a  correction  to  Docket  No.  93-ANE-44, 
Amendment  39-9006  (59  FR  55955, 
November  10, 1994).  which  changes  the 
AD  number  to  AD  94-01-03  Rl.  as  it 
was  a  revision  to  the  previous  AD  and 
should  not  have  been  assigned  a  new 
AD  number. 

Since  the  issuance  of  that  AD,  the 
FAA  received  comments  requesting 
clarification  of  the  compliance  notes 
and  the  option  of  installing  replacement 
serviceable  Parts  Manufacturer 
Approval  (PMA)  parts. 

The  FAA  has  reviewed  and  approved 
the  technical  contents  of  TCM 
Mandatory  Service  Bulletin  (MSB)  No. 
MSB644,  dated  April  4. 1994,  that 
describes  procedures  for  replacing 
certain  Bendix  ignition  coils  and 
rotating  magnets  with  improved 
serviceable  TCM  ignition  coils  and 
rotating  magnets  and  marking  magnetos 
to  indicate  compliance  with  this  MSB. 
Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  this  AD  revises  AD  94-01- 
03  Rl  to  insert  the  text  of  several  notes 
appearing  after  the  applicability 
paragraph  as  compliance  paragraphs  to 
clarify  ^at  these  actions  are  mandatory. 
In  addition,  this  amendment  allows 
installation  of  replacement  serviceable 
PMA  parts  in  addition  to  TCM  parts. 
Also,  this  amendment  clarifies  that 
Bendix  magnetos  replaced  with  Slick 
magnetos  satisfy  the  requirements  of 
this  AD,  and  that  operators  must 
perform  the  requirements  of  this  AD  on 
magnetos  with  Bendix  magneto  data 
plates  that  have  been  replaced  with  an 
overhaul  facility's  data  plate.  The 
actions  are  required  to  be  accomplished 
in  accordance  with  the  MSB  described 
previously. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 


hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
imder  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
envirorunental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  vnl\  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Conmienters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  93— ANE-44."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866.  It 
has  been  determined  further  that  this 


action  involves  an  emergency  regulation 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034,  February  26, 
1979).  If  it  is  determined  that  this 
emergency  regulation  otherwise  would 
be  significant  under  DOT  Regulatory 
PoUcies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  fi-om  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Autherity:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C  106(g);  and  14  CFR 
11.89. 

f3t.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  Amendment  39—9006  (59  FR 
43029,  August  22,  1994).  corrected  (59 
FR  55955.  November  10. 1994),  and  by 
adding  a  new  airworthiness  directive, 
Amendment  39-9271,  to  read  as 
follows: 

94-01-03    R2  Teledyne  Csntiiiental  Motors: 

Amendment  39—9271.  Docket  93-ANE- 
44.  Revises  AD  94-01-03  Rl, 
Amendment  39-9006. 

Applicability:  Teledyne  Continental 
Motors  (TCM),  formerly  Bendix  magnetos: 

S-20,  S-200,  and  S-600  series  magnetos 
with  red  or  black  Bendix  (not  TCM)  data 
plates  having  serial  numbers  (S/N's):  lower 
than  2000000  without  any  letter  prefix;  or  S/ 
N's  lower  than  A16058  having  the  letter  "A" 
prefix. 

S-20,  S-200,  and  S-600  series  magnetos 
with  blue  Bendix  (not  TCM)  data  plates 
marked  "REMAhnjFACTURED"  having  S/ 
N's  lower  than  901001. 

S-1200  series  magnetos  with  red  Bendix 
(not  TCM)  data  plates  having  S/N's:  lower 
than  2000000  without  any  letter  prefix;  or  S/ 
N's  lower  than  A132844  having  the  letter 
"A"  prefix. 

S-1200  series  magnetos  with  blue  Bendix 
(not  TCM)  data  plates  marked 
"REMANUFACTURED"  having  S/N's  lower 
than  901001. 

These  magnetos  are  installed  on  but  not 
limited  to  reciprocating  engine  powered 
aircraft  manufactured  by  Beech,  Cessna, 
Maule,  Mooney,  and  Piper. 


Note  1:  The  FAA  has  received  reports  of 
some  confusion  as  to  what  is  meant  by  S-20, 
S-200,  S-600,  and  S-1200  series  magnetos  as 
referenced  in  TCM  Mandatory  Service 
Bulletin  (MSB)  No.  MSB644,  dated  April  4, 
1994,  and  this  AD.  A  typical  example  is 
S6RN-25,  where  the  S  designates  single  type 
ignition  unit,  the  6  designates  the  number  of 
engine  cylinders,  the  R  designates  right  hand 
rotation,  the  N  is  the  manufacturer  designator 
(this  did  not  change  when  TCM  purchased 
the  Bendix  magneto  product  line),  and  the 
number  after  the  dash  indicates  the  series  (a 
-25  is  a  S-20  series  magneto,  while  a  -1225 
is  a  S-1200  series  magneto). 

Nftte  2:  This  AD  applies  to  each  magneto 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
magnetos  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  a^ected,  the 
owner/op)erator  must  use  the  authority 
provided  in  paragraph  (k)  to  request  approval 
from  the  FAA.  This  approval  may  address 
either  no  action,  if  the  current  configuration 
eliminates  the  unsafe  condition,  or  different 
actions  necessary  to  address  the  unsafe 
condition  described  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 
effect  of  the  changed  configuration  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  magneto 
from  the  applicability  of  this  AD. 

Compliance:  Required  as  indicated,  imless 
accomplished  previously. 

To  prevent  magneto  failure  and  subsequent 
engine  failure,  accomplish  the  following: 

(a)  No  action  is  required  for  those  magnetos 
in  compliance  with  AD  94-01-03  or  94-01- 
03  Rl. 

(b)  An  optional  method  of  compliance  with 
this  AD  is  to  replace  the  Bendix  magnetos 
with  Slick  magnetos  where  FAA  approval 
has  been  granted  for  that  application. 

(c)  If  a  Bendix  magneto  data  plate  has  been 
replaced  with  an  overhaul  facility's  data 
plate,  this  AD  is  still  applicable  to  that 
magneto  since  the  magneto  is  a  Bendix 
magneto. 

(d)  Yellow  Bendix  or  TCM  service  spare 
data  plates  may  have  been  installed  during  a 
field  overhaul;  use  model  and  S/N  to 
determine  applicability. 

(e)  Magnetos  built  by  Bendix  in 
)acksonville,  Florida,  and  Magnetos  built  by 
TCM  in  Atlanta,  Georgia,  as  indicated  on  the 
data  plate,  are  not  affected  by  this  AD. 

(f)  The  i>aint  on  some  early  data  plates  may 
have  been  obliterated  and  the  data  plate  will 
appear  silver  in  color;  use  model  and  serial 
number  to  determine  applicability. 

(g)  For  Bendix  S-20  and  S-200  series 
magnetos,  replace  Bendix  ignition  coils  and 
rotating  magnets  identified  in  the  E)etailed 
Instructions  of  TCM  MSB  No.  MSB644,  dated 
April  4,  1994,  with  serviceable  TCM  or  Parts 
Manufacturer  Approval  (PMA1  ignition  coils 
and  rotating  magnets  at  the  next  100  how- 
inspection,  the  next  annual  inspection,  the 
next  progressive  inspection,  or  the  next  100 
hours  time  in  service  (TIS)  after  the  effective 
date  of  this  AD,  whichever  occurs  first. 

(h)  For  the  Bendix  S-600  series  magnetos, 
replace  Bendix  rotating  magnets  identified  in 


the  Detailed  Instructions  of  TCM  MSB  No. 
MSB644.  dated  April  4. 1994.  with 
serviceable  TCM  or  PMA  rotating  magnets  at 
the  next  100  hour  inspection,  the  next  annual 
inspection,  the  next  progressive  inspection, 
or  the  next  100  hours  TIS  after  the  effective 
date  of  this  AD,  whichever  occurs  first. 

Note:  The  ignition  coils  on  the  S-600  series 
magnetos  already  incorporate  the  improved 
design. 

(i)  For  the  Bendix  S-1200  series  magneto, 
replace  Bendix  ignition  coils  identified  in  the 
Detailed  Instructions  of  TCM  MSB  No. 
MSB644,  dated  April  4, 1994,  with 
serviceable  TCM  or  PMA  ignition  coils  at  the 
next  100  hour  inspection,  the  next  annual 
inspection,  the  next  progressive  inspection, 
or  the  next  100  hours  TIS  after  the  effective 
date  of  this  AD,  whichever  occurs  first. 

Note:  The  rotating  magnets  on  the  S-1200 
series  magnetos  already  incorporate  the 
improved  design. 

(j)  After  compliance  with  paragraphs  (d), 
(e),  or  (f)  of  this  AD,  as  applicable,  and  prior 
to  further  flight,  mark  the  magneto  in 
accordance  with  the  Identification 
Instructions  of  TCM  MSB  No.  MSB644,  dated 
April  4,  1994. 

(k)  An  alternative  method  of  compliance  or 
adjustment  of  the  initial  compliance  time 
that  provides  an  acceptable  level  of  safety 
may  be  used  if  approved  by  the  Manager. 
Atlanta  Aircraft  Certification  Office.  The 
request  should  be  forwarded  through  an 
appropriate  FAA  Maintenance  Inspector, 
who  may  add  comments  and  then  send  it  to 
the  Manager,  Atlanta  Aircraft  Certification 
Office. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Atlanta  Aircraft 
Certification  Office. 

(1)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  aircraft  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(m)  The  actions  required  by  this  AD  shall 
be  done  in  accordance  with  the  following 
service  document: 


DocumerttNo. 

Pages 

Revision  date 

TCM  SB  No. 

MSB644. 
Total  pages:  3. 

1-3 

April  4,  1994. 

This  incorporation  by  reference  was 
previously  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51  as  of  September  6, 
1994  (59  FR  43029,  August  22. 1994).  Copies 
may  be  obtained  from  Teledyne  Continental 
Motors,  P.O.  Box  90,  Mobile,  AL  36601; 
telephone  (205)  438-3411.  Copies  may  be 
inspected  at  the  FAA,  New  England  Region, 
Office  of  the  Assistant  Chief  Coimsel,  12  New 
England  Executive  Park,  Burlington,  MA;  or 
at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW..  suite  700, 
Washington,  DC 

(n)  This  amendment  becomes  effective  on 
)une  28, 1995. 


Issued  in  Burlington,  Massachusetts,  on 
June  5. 1995. 

Ronald  L.  Vavniska, 

Acting  Manager,  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  95-14496  Filed  6-9-95;  2:50  pm) 
BIUMQ  CODE  4t10-1»-U 


FEDERAL  TRADE  COMMISSION 

16  CFR  Part  305 

Rul«  Concerning  Disclosures 
Regarding  Energy  Consumption  and 
Water  Use  of  Certain  Home  Appliances 
and  Other  Products  Required  Under 
the  Energy  Policy  and  Conservation 
Act  C'Appliance  Labeling  Rule") 

agency:  Federal  Trade  Commission. 
ACTION:  Final  rule. 

summary:  The  Federal  Trade 
Commission  ("Commission")  issues 
final  amendments  to  the  Appliance 
Labeling  Rule  ("Rule")  to  allow 
manufacturers  of  general  service 
incandescent  lamps  (including 
incandescent  refiector  lamps)  with  a 
design  voltage  other  than  120  volts  an 
option  as  to  where  on  product  labels 
specific  disclosures  must  be  made,  to 
clarify  the  light  output  measure  that 
manufacturers  of  incandescent  reflector 
lamps  must  disclose  on  lamp  labels,  to 
delete  the  requirement  that  the  lumen 
disclosure  for  incandescent  reflector 
lamps  be  followed  by  the  term  "at  beam 
spread,"  and  to  allow  manufacturers  of 
incandescent  reflector  lamps  the  option 
of  adding  a  reference  to  "beam  spread" 
to  the  Advisory  Statement  about  saving 
energy  costs. 

EFFECTtVE  DATE:  June  13,  1995. 
FOR  FURTHER  INFORMATION  CONTACT:  Kent 
C.  Howerton,  Attorney,  Federal  Trade 
Commission,  Bureau  of  Consumer 
Protection,  Division  of  Enforcement, 
Room  S-4302,  Washington.  D.C.  20580. 
telephone  202/326-3013  (voice).  202/ 
326-3259  (fax), 

SUPPLEMENTARY  INF0RMATK3N: 

L  Introduction 

The  Commission  issues  final 
amendments  to  the  lamp  labeling 
requirements  of  the  Appliance  Labeling 
Rule  ("Rule"),  16  CFR  part  305.  The 
Commission  proposed  these 
amendments  and  solicited  comments  on 
them  in  a  notice  published  on  March  22. 
1995,  60  FR  15200  (1995),  in  response 
to  a  petition  dated  January  31,  1995 
("Petition")  and  a  letter  dated  January 
30. 1995  ("January  30  letter")  from  the 
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Lamp  Section  of  The  National  Electrical 
Manufacturers  Association  ("NEMA").' 

The  Petition  requested  that  the 
Commission  allow  manufacturers  of 
incandescent  lamp  products  with  a 
design  voltage  other  than  120  volts  an 
option  as  to  where  on  product  labels  the 
required  disclosures  must  be  made 
under  the  lamp  labehng  requirements  of 
the  AppUance  Labeling  Rule  ("lamp 
labeling  rules").^  The  January  30  letter 
requested  clarification  of  the  light 
output  disclosure  required  for 
incandescent  reflector  lamp  products 
(spot  hghts  and  flood  lights)  and 
acceptance  of  minor  changes  to  the 
disclosures  required  for  incandescent 
reflector  lamps. 

In  response  to  the  Petition  and  the 
January  30  letter,  the  Commission 
proposed  amending  the  Rule  to:  (a) 
Allow  manufacturers  of  incandescent 
lamps  that  have  a  design  voltage  of 
other  than  120  volts  the  option  of 
making  required  disclosures  at  120  volts 
on  a  label  panel  other  than  the  primary 
display  panel  under  specific  conditions; 
(b)  clarify  the  measiue  of  light  output 
that  must  be  disclosed  for  incandescent 
reflector  lamps:  (c)  eliminate  a  required 
reference  to  "at  beam  spread"  in 
connection  with  the  disclosure  of  light 
output  for  incandescent  reflector  lamps; 
and  (d)  allow  manufacturers  of 
incandescent  reflector  lamps  the  option 
of  adding  a  reference  to  selecting  an 
incandescent  reflector  lamp  with  the 
"beam  spread"  the  purchaser  needs  to  a 
required  Advisory  Statement  that 
explains  how  purchasers  can  save 
energy  costs. 

n.  Backgraund 

On  May  13, 1994  the  Commission 
published  final  labeling  rules  ("lamp 
labeling  rules")  for  various  types  of 
lamp  products  ("light  bulbs"),  including 
general  service  fluorescent  lamps, 
general  service  incandescent  lamps 
(including  reflector  incandescent 


lamps),  and  medium  base  compact 
fluorescent  lamps,^  as  mandated  by 
Energy  Policy  Act  of  1992  ("EPA  92")* 
amendments  to  the  Energy  Policy  and 
Conservation  Act  of  1975  ("EPCA").' 
The  Commission  issued  the  lamp 
labeling  rules  as  amendments  to  the 
Appliance  Labeling  Rule,  16  CFR  part 
305.  The  lamp  labeling  rules  became 
effective  on  May  15, 1995.* 

These  rules  require  disclosures  on  the 
primary  display  panel  of  package  labels 
of  light  output  (in  lumens),  energy  used 
(in  watts),  and  life  (in  hours),  plus  an 
Advisory  Statement  that  explains  how 
purchasers  can  save  energy  costs.  For 
incandescent  reflector  kmps  (used  to 
focus  or  spread  light  on  a  particular 
object  or  objects),  the  rules  additionally 
require  that  the  disclosure  of  light 
output  (in  lumens)  be  for  the  lamp's 
"beam  spread,"  and  that  the  disclosure 
of  lumens  be  followed  clearly  and 
conspicuously  by  the  phrase  "at  beam 
spread."  Based  on  the  statutory 
directive  that  the  Commission 
promulgate  these  labeling  rules  and  that 
labeling  information  for  incandescent 
lamps  be  based  on  performance  at  120 
volts,''  the  lamp  labeling  rules  require 
that  Uie  disclosures  of  light  output, 
energy  used,  and  life  for  general  service 
incandescent  lamps  (including 
incandescent  reflector  lamps)  appear  on 
the  primary  display  panel  of  the 
package  label  based  on  operation  at  120 
volts,  regardless  of  the  lamp's  design 
voltage.  The  lamp  labeling  rules, 
however,  allow  manufacturers  the 
option  of  adding  disclosures  based  on 
operation  at  a  different  design  voltage, 
either  on  the  primary  display  panel  or 
on  a  separate  panel  on  the  package. 

The  mmp  laoeling  rules  in  the 
Appliance  Labeling  Rule  overlap  certain 
disclosures  already  required  on 


'  NEMA  is  a  trade  association  representing  the 
nation's  largest  manufacturers  of  lamp  products.  Its 
members  produce  more  than  90  percent  of  the  lamp 
products  subject  to  the  lamp  labeling  requirements 
of  the  Appliance  Labeling  Rule. 

2  The  Petition  also  requested  that  the  Commission 
stay,  through  November  30.  1995.  "compliance 
against  manufacturers  who.  in  good  faith  and 
despite  the  exercise  of  due  diligence,  are  unable  to 
change  all  of  their  lamp  packages  prior  to  the  May 
15.  1995  effective  date  of  the  Lamp  Labeling  Rule." 
In  response  to  the  Petition,  the  Commission,  on 
March  22.  1995,  exercised  its  prosecutorial 
discration  and  issued  an  Enforcement  Policy 
Statement  ("Statemenf).  60  FR  15198  (1995).  The 
Statement  explained  that  the  Commission  had 
determined  to  avoid  taking  law  enforcement  actions 
until  December  1,  1995  against  manufacturers  of 
general  service  incandescent  lamp  products  for 
labeling  not  in  compliance  with  the  disclosure 
requirements  of  the  Appliance  Labeling  Rule.  The 
Statement  remains  in  effect  until  December  1,  1995. 


>  Final  rule  (including  Statement  of  Basis  and 
Purpose  ("SBP")).  59  FR  25176  (1994).  On 
December  29,  1994.  the  Commission  published 
minor,  technical  amendments  to  resolve  certain 
inconsistencies  in  paragraph  numbering  and 
language  that  had  arisen  during  the  course  of  four 
separate  proceedings  amending  the  Rule's 
requirements  concerning  other  products.  59  FR 
67524  (1994).  The  specinc  lamp  products  covered 
by  the  lamp  labeling  rules  are  described  in 
$  305.3(kHin)  of  the  Appliance  Labeling  Rule.  16 
CFR  305.3(k)-{m)  (1995). 

*Pub.  L  No.  102-486, 106  Sut.  2776.  2817-2832 
(Oct.  24.  1992). 

'42  U.S.C.  6201,  6291-6309. 

•The  EPA  amendments  to  EPCA  required  that  the 
lamp  labeling  rules  become  effective  12  months 
after  the  rules'  publication  in  the  Federal  Register. 
Because  May  13, 1995,  was  a  Saturday,  the  effective 
date  was  Monday,  May  15.  42  U.S.C. 
6294(a)(2)(C)(i).  But  sec  note  2,  supm. 

'  Under  section  324(a)(2)(C)(i)  of  EPCA.  as 
amended  by  EPA  92:  "Labeling  information  for 
incandescent  lamps  shall  be  based  on  performance 
when  operated  at  120  volts  input,  regardless  of  the 
rated  lamp  voluge."  42  U.S.C  6294(a)(2)(C)(i). 


packages  of  non-reflector  general  service 
incandescent  bulbs  by  the  Commission's 
Light  Bulb  Rule.8  The  Light  Bulb  Rule, 
unlike  the  lamp  labeling  rules  in  the 
Appliance  Labeling  Rule,  requires  that 
package  labels  clearly  and 
conspicuously  disclose  average  initial 
wattage,  light  output  expressed  in 
average  initial  lumens,  and  average 
laboratory  life  expressed  in  hours,  based 
on  operation  at  the  bulb's  "stated  design 
voltage."'  Under  the  Light  Bulb  Rule, 
the  disclosures  must  appear  on  at  least 
two  panels  of  the  outer  sleeve  or 
container  in  which  bulbs  are  displayed 
and  additionally  on  all  panels  of  the 
inner  and  the  outer  sleeve  that  contain 
any  reference  to  wattage,  lumens,  life,  or 
voltage. '° 

The  Commission  published  a  request 
for  comments  on  the  Light  Bulb  Rule  as 
part  of  its  regulatory  review  program  on 
April  6, 1995,  60  FR  17491  (1995).  This 
notice  specifically  solicits  comments  on 
whether  the  rule  should  be  amended  to 
reduce  or  eliminate  any  overlap  it  may 
have  with  the  lamp  labeling  rules  under 
the  Appliance  Labeling  Rule.  In 
addition,  it  seeks  comments  on  several 
other  questions,  including  whether  the 
Light  Bulb  Rule  is  still  needed,  the 
benefits  and  costs  of  the  Rule  to 
consumers,  the  burdens  and  benefits  to 
manufacturers,  any  proposed  changes  to 
the  Rule,  and  the  e^ct  of  any  recent 
changes  in  technology  or  economic 
conditions.  The  comment  period  ends 
June  6,  1995, 

III.  PnpMcd  AmeMbneats 

A.  Disclosures  a*  Design  Voltage  Other 
Than  120  Volts 

In  response  to  NEMA's  Petition,  the 
Commission  proposed  amending  the 
lamp  labehng  rules  in  the  Appliance 
Labeling  Rule,  as  NEMA  requested,  to 
approve  an  optional  labeling  scheme  for 
manufacturers  of  incandescent  lamp 
products  with  a  design  voltage  other 
than  120  volts.  Under  the  proposed 
amendments,  manufacturers  could 
choose  to  limit  disclosures  of  light 
output,  energy  used,  and  life  on  the 
primary  display  panel  of  the  package  to 
operation  of  the  lamp  at  the  lamp's 
design  voltage  if: 


'  16  CFR  part  409.  The  Light  Bulb  Rule,  issued 
in  1970,  was  intended  to  prevent  deceptive  or 
unfair  practices  in  the  sale  of  incandescent  light 
bulbs.  Other  types  of  lamps  covered  by  th& 
Appliance  Labeling  Rule  amendments  (including 
incandescent  reflector  lamps)  are  not  covered  by  the 
Light  Bulb  Rule.  In  this  notice,  references  to  "lamp 
labeling  rules"  refer  to  the  lamp  labeling 
requirements  of  the  Appliance  Labeling  Rule,  16 
CFR  part  305,  and  references  to  the  "Light  Bulb 
Rule"  refer  to  the  Light  Bulb  Rule,  16  CFR  part  409. 

»W.  at  409.1  n.  1. 

'o/d.  at  n.  4. 


•  The  disclosures  of  light  output, 
energy  used,  and  life  when  operated  at 
120  volts  appeared  elsewhere  on  the 
package. 

•  The  following  explanatory 
statement  appeared  clearly  and 
conspicuously  on  the  primary  display 
panel: 

This  product  is  designed  for  (125/130) 
volts.  When  used  on  the  normal  line 
voltage  of  120  volts,  the  light  output  and 
efficiency  are  noticeably  reduced.  See 
(side/back)  panel  for  120  volt  ratings." 

•  All  panels  of  the  package  that 
contained  a  claim  about  light  output, 
energy  used,  or  life  clearly  and 
conspicuously  identified  the  lamp  as 
"(125  volt/130  volt)." 

B.  Light  Output  Disclosures  for  Reflector 
Lamps 

In  response  to  NEMA's  January  30 
letter,  the  Commission  proposed 
amending  the  Appliance  Labeling  Rule 
to  clarify  that  the  required  light  output 
disclosure  for  incandescent  reflector 
lamps  is  of  "total  forward  lumens" 
instead  of  lumens  "at  beam  spread."  '^ 
The  Commission  also  proposed 
amending  the  Rule  to  delete  the 
requirement  that  the  lumen  light  output 
disclosure  be  followed  by  the  phrase  "at 
beam  spread."  Lastly,  the  Commission 
proposed  amending  the  Rule  to  allow 
manufacturers,  at  their  option,  to  insert 
in  the  required  Advisory  Statement  a 
reference  to  selecting  a  lamp  with  the 
"beam  spread,"  as  well  as  the  light 
output,  purchasers  need. 

IV.  Comments  and  Final  Amendments 

A.  Comments  Received 

The  Commission  received  eight 
comments  in  response  to  the  notice 
soliciting  comments  on  the  proposed 
amendments."  Four  comments 


' '  NEMA  proposed  the  use  of  a  shorter 
explanatory  statement:  "(125/130)  volt  design.  At 
120  v..  light  output  and  efficiency  are  noticeably 
reduced.  See  (side/beck)  panel  for  data  at  120  v." 
Petition  at  6.  NEMA  stated  that  it  would  accept  a 
more  detailed  version  of  the  explanatory  statement. 
Id.  at  note  6.  The  Commission  proposed  requiring 
the  more  detailed  explanatory  statement  that  NEMA 
suggested. 

'^The  proposed  amendments  would  clarify  that 
the  lumen  disclosure  for  incandescent  reflector 
lamps  is  consistent  with  the  light  output 
measurement  used  by  the  Department  of  Energy 
("DOE")  in  determining  the  efflciency  of  these 
products  under  the  minimum  efTiciency  standards 
set  by  the  EPA  92  amendments  to  EPCA.  See 
Interim  final  rule,  59  FR  49468  (1994).  DOE 
published  its  interim  fmal  rule  for  testing  to  comply 
with  the  minimum  efficiency  standards  on 
September  28,  1994,  after  the  Commission 
published  the  lamp  labeling  rule  amendments  to 
the  Appliance  Labeling  Rule. 

'' Arkalite  Manufacturing  Co.,  Inc.  ("Arkalite"). 
General  Electric  Company  ("GE"),  Hytron  Electric 
Products  ("Hytron"),  Lawrence  Berkeley  Laboratory 
("LBL"),  Maintenance  Engineering  ("ME").  Marvel 


specifically  support  both  sets  of 
proposed  amendments.'*  None  of  the 
comments  object  to  the  proposed 
amendments.  Six  comments  pertain  to 
issues  the  Commission  addressed  in  the 
original  rulemaking  proceeding  and  do 
not  contain  new  evidence  to  support 
their  positions.'^  One  comment  requests 
that  the  Commission  exempt  small 
producers  and  suppliers  from  the 
labeling  requirements.'^  The 
Commission  does  not  have  the  authority 
under  EPCA  to  grant  such  relief.  Two 
comments  address  the  definition  of 
incandescent  reflector  lamps  "designed 
for  rough  or  vibration  service 
applications."  These  lamps  are 
exempted  by  EPCA  from  the 
Commission's  labeling  rules  and  the 
minimum  efficiency  standards.'''  DOE 
currently  is  addressing  the  issue  of  what 
lamps  qualify  for  that  exemption.'* 

Lastly,  one  comment  requests  that  the 
Commission  require  the  first  annual 
report  from  lamp  manufacturers  no 


Lighting  Corporation  ("Marvel"),  the  National 
Electrical  Manufacturere  Association  ("NEMA"), 
and  Rensselaer  Polytechnic  Institute  ("Rensselaer"). 

1 4  LBL  (agrees  with  prop>osed  amendments  for 
lamps  with  a  design  voltage  other  than  120  volts; 
concurs  with  proposed  clarification  of  incandescent 
reflector  lamp  lumens  and  labeling  changes): 
Marvel  (supports  greater  flexibility  in  disclosures 
and  any  changes  that  would  clari^  labeling    ' 
requirements  proposed  by  NEMA);  NEMA  (supports 
proposed  amendments):  Rensselaer  (supports 
NEMA's  proposal  for  alternative  disclosure  format 
for  lamps  with  a  design  voltage  other  than  120  volts 
and  FTC's  proposal  to  require  the  more  detailed 
explanatory  statement;  agrees  with  use  of  total 
forward  lumens  for  reflector  lamps,  consistent  with 
light  output  definition  in  EPA  92). 

"Arkalite  (comparison  120  voltyi30  volt 
information  on  packages  of  130  volt  A-bulbs  sold 
as  long  life  is  confusing  and  consumen  do  not 
know  how  many  lumens  to  look  for):  Hytron  (long- 
life  lamps  may  be  more  efficient  for  fixtures  not 
readily  accessible  when  comparing  lumen-per-watt 
cost  to  lamp  replacement  cost);  LBL  (preferable  to 
use  term  "power"  to  describe  wattage  because  term 
"energy  u»sd"  is  technically  incorrect  and 
misleading);  Marvel  (new  laboling  requirements 
will  be  confusing  and  meaningless  to  consumers): 
ME  (laboratory-measured  life  ratings  under  ideal 
conditions  are  misleading  because  lab  conditions 
have  little  correlation  to  actual  use);  Rensselaer 
(marketing  "long  life"  130  volt  lamps  for  use  on  120 
volt  circuits  will  mislead  consumen  if  long-life 
claims  are  on  package  with  data  at  130  volts). 

"Marvel  (exempt  small  producers  and  suppliere 
from  labeling  requirements  to  alleviate  tremendous 
cost  imposed  and  allow  them  to  survive  financially; 
cumulative  sales  of  small  distributors  and 
manufacturers  with  probably  less  than  2%  of  total 
lamp  sales  will  not  have  much  effect  on  energy 
consumption  for  country  as  a  whole). 

'''Hytron  (multiple  support  filament,  long-life 
incandescent  lamps  should  be  considered  to  be 
rough/vibration  service  lamps);  ME  (lamps  with 
multiple  supixirts  designed  for  rough  service  last 
much  longer  under  actual  operating  conditions  than 
those  with  no  filament  supports;  exclude  lamps 
with  four  or  more  filament  supports  from  labeling 
requirements  to  keep  consumers  from  comparing 
lab  life  ratings  of  lamps  that  may  have  different 
actual  ratings). 

"Notice  of  Proposed  Rule  and  Public  Hearing,  59 
FR  49478  (1994). 


earlier  than  March  1, 1997  because 
imposing  a  new  reporting  requirement 
immediately  after  changing  the 
substantial  number  of  labels  affected 
would  be  unfair  and  unduly 
burdensome. "  This  reporting 
requirement  is  mandated  directly  by 
EPCA,  although  the  Commission  has 
authority  to  specify  the  date  on  which 
the  aimual  reports  are  required.  The 
Commission  has  stayed  this  reporting 
requirement  under  the  lamp  labeling 
rules  until  EKDE  adopts  final  test 
procedures  for  lamp  products  under  the 
EPA  92  amendments  to  EPCA.» 
Although  DOE  has  published  interim 
final  testing  rules,  DOE  has  not  yet 
issued  its  final  rules.  The  Commission 
will  address  the  issue  of  when  the  first 
aimual  report  will  be  due  under  the 
Rule  after  DOE  takes  final  action  on  its 
testing  rules. 

B.  Final  Amendments 

Based  on  NEMA's  Petition,  NEMA's 
January  30  letter,  and  the  comments  the 
Commission  received  in  response  to  the 
March  22  notice,  the  Commission  has 
determined  to  adopt  the  amendments  to 
the  Appliance  Labeling  Rule  it  proposed 
in  the  notice.^'  The  amended  Rule  will 
give  manufacturers  of  incandescent 
lamp  products  with  a  design  voltage 
other  than  120  volts  greater  flexibility  in 
designing  packages  to  make  the  required 
labeling  disclosures  and  will  clarify  that 
the  light  output  disclosure  for 
incandescent  reflectcM*  lamps  is  total 
forward  lumens,  which  is  the  lumen 
measurement  used  to  determine 
whether  those  lamps  meet  EPCA's 
minimiun  efficiency  standards.  The 
amended  Rule  thus  will  reduce  the 
regulatory  burden  imposed  by  tik  Rule. 
At  the  same  time,  the  amended  Rule 
will  ensure  that  purchasers  are  provided 
with  accurate  information  they  need  to 
select  the  most  energy  efficient  lamps 
that  meet  their  requirements,  and  it  will 
meet  the  statutory  standard  that 
required  disclosures  for  incandescent 
lamps  be  based  on  operation  at  120 
volts. 

1.  Disclosures  at  Design  Voltage  Other 
Than  120  Volts 

The  EPA  92  amendments  to  EPCA 
and  its  legislative  history  are  silent 
about  the  specific  purpose  and  meaning 
of  the  mandate  that  labeling  information 
shall  be  based  on  operation  at  120  volts. 
The  Commission,  therefore,  has 
analyzed  the  record  evidence 


'»GE. 

»59  FR  at  25176.  25201-02. 

^'  Although  the  amendments  are  effective  today. 
the  Commission's  Enforcement  Policy  Statement 
published  on  March  22, 1995,  applies  to  the 
amendments.  See  note  2,  supra. 
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concerning  the  methods  of  sales 
distribution  and  the  uses  of  these  lamp 
products,  as  well  as  the  manner  in 
which  purchasers  could  best  be 
provided  with  accurate  and  important 
information  to  enable  them  "to  select 
the  most  energy  efficient  lamps  which 
meet  their  requirements." 

According  to  the  original  rulemaking 
record,  the  majority  of  the  electric 
service  voltage  supplied  by  local 
utilities  in  the  United  States  for  lighting 
is  120  volts.  The  rest  is  supplied  at  125 
volts,  primarily  in  the  Pacific  Northwest 
and  the  Tennessee  Valley.  No  evidence 
was  presented  that  any  local  utility 
supplies  electricity  at  130  volts,  or  at 
service  voltage  other  than  120  or  125 
volts.  The  lamp  manufacturers  who 
participated  in  the  proceeding  stated 
that  they  distribute  incandescent  lamps 
with  a  design  voltage  of  120  volts  for 
sale  in  120  voltage  service  regions.  They 
also  stated,  however,  that  they  cannot 
guarantee  that  lamps  with  a  design 
voltage  of  125  volts  are  only  offered  for 
sale  in  125  voltage  service  regions. 
Manufacturers  that  distribute 
incandescent  lamps  with  a  design 
voltage  of  130  volts  stated  that  they 
distribute  these  lamps,  which  are 
marketed  as  long-life  lamps,  in  both  120 
and  125  voltage  service  regions. 

In  light  of  the  statutory  standard  and 
the  rulemaking  record,  the  Commission 
originally  determined  to  require  the 
disclosure  on  the  primary  display  panel 
of  specific  lamp  performance 
information  based  on  operation  of  lamps 
at  120  volts.  Otherwise,  purchasers  in 
most  parts  of  the  country  who  purchase 
lamps  with  a  design  voltage  of  125  or 
130  volte  might  be  misled  by 
exaggerated  light  output  claims. 
Although  the  EPA  92  amendments  to 
EPCA  state  that  labeling  information  for 
incandescent  lamps  shall  be  based  on 
operation  at  120  volts,  regardless  of  the 
rated  (or  design)  lamp  voltage,  the 
statute  does  not  prohibit  the 
Commission  from  allowing  additional 
disclosures  based  on  operation  of  the 
lamp  at  a  different  design  voltage.  EPCA 
also  leaves  to  the  Commission's 
discretion  both  the  specific  disclosures 
that  should  be  required  and  the  maimer 
and  format  in  which  the  disclosures 
should  be  made.  Thus,  in  order  to 
ensure  that  purchasers  in  12  5- volt 
service  regions  are  provided  accurate 
performance  information,  and  to  allow 
manufacturers  flexibility  in  marketing 
longer- life,  130-volt  design  voltage 
lamps,  the  Commission  determined  to 
allow  manufacturers,  at  their  option,  to 
disclose  performance  information  at  an 
additional  design  voltage.  This 
information  could  be  included  on  the 


primary  display  panel,  or  on  a  different 
panel  on  the  package. 

NEMA,  however,  asserted  in  its 
Petition  that  marketing  considerations 
may  lead  manufacturers  to  put  design 
voltage  information  on  the  primary 
display  panel  (along  with  the  required 
data  at  120  volts).  A  review  of  sample 
labels  with  dual  120  volt  and  125  volt/ 
130  volt  disclosures  on  the  primary 
display  panel  indicates  that  this 
disclosiu*  format  may  be  confusing  to 
consumers.  The  Commission,  therefore, 
is  amending  the  Rule  to  allow 
manufacttirers  the  option  of  limiting 
disclosures  of  light  output,  energy  used, 
and  life  on  the  primary  display  panel  of 
the  package  to  operation  of  the  lamp  at 
its  design  voltage  if:  (a)  The  disclosures 
of  light  output,  energy  used,  and  life 
when  operated  at  120  volts  appear 
elsewhere  on  the  package:  (b)  a  specific 
explanatory  statement  about  the  effect  of 
the  lamp's  design  voltage  on  light 
output  and  efficiency  when  the  lamp  is 
operated  at  120  volts  and  the  location  of 
performance  information  for  operation 
at  120  volts  appears  clearly  and 
conspicuously  on  the  primary  display 
panel;  and  (c)  all  panels  of  the  package 
that  contain  a  claim  about  light  output, 
energy  used,  or  life  clearly  and 
conspicuously  identify  the  lamp  as 
"(125  volt/130  volt)." 

The  amendments  adopted  today 
comply  with  the  statutory  mandate 
because  they  require  clear  and 
conspictious  disclosures  on  labels  of 
specific  performance  information  for  the 
lamps  when  they  are  operated  at  120 
volts.  In  addition,  the  amendments 
ensure  that  purchasers  are  provided 
with  acctirate  information  they  need 
when  they  make  purchase  decisions. 

2.  Light  Output  Disclosures  for  Reflector 
Lamps 

Not  all  light  produced  by  an 
incandescent  reflect oriamp  is  reflected 
forward  as  useable  light.22  Some  light 
output  may  escape  aroimd  the  base  of 
the  lamp  and  be  lost  into  the  lamp 
fixture.  Some  light  may  be  reflected 
back  and  forth  inside  the  cone  of  the 
lamp  and  not  be  emitted  as  useable  Ught 
output.  Thus,  in  an  attempt  to  ensure 
that  only  useable  light  output  would  be 
disclosed,  the  original  lamp  labeling 
amendments  to  the  Appliance  Labeling 
Rule  required  that  the  labeled  light 


°  Incandescent  reflector  lamps  (also  known  as 
reflectorized  incandescent  lamps)  are  cone-shaped 
with  8  reflectorized  coating  applied  to  the  cone- 
shaped  part  of  the  bulb.  Incandescent  reflector 
lamps  thus  allow  light  output  to  be  directed  and 
focused  forward  through  the  face  of  the  lamp.  They 
may  be  used,  for  example,  to  provide  lighting  from 
recessed  ceiling  fixtuies  or  as  spotlights  or 
floodlights. 


output  for  incandescent  reflector  lamps 
be  for  the  lamp's  "beam  spread,"  and  be 
followed  clearly  and  conspicuously  by 
thephrase  "at  beam  spread." 

The  Commission  now  concludes  that 
there  has  been  confusion  about  the  use 
of  terms  such  as  "beam  spread."  "beam 
angle,"  "total  lumens."  and  "total 
forward  liunens"  for  incandescent 
reflector  lamps.  Accordingly,  the 
Commission  amends  the  Appliance 
Labeling  Rule  to  state  that  die  required 
light  output  disclosure  for  incandescent 
reflector  lamps  is  of  "total  forward 
lumens."  instead  of  limiens  "at  beam 
spread."  With  this  amendment,  the 
Commission  believes  the  Rule  will  state 
more  clearly  that  the  light  output 
disclosure  required  by  the  Appliance 
Labeling  Rule  is  for  the  useable  light 
output  reflected  forward,  and  not 
merely  of  forward  light  focused  within 
the  more  narrow  "beam  spread"  of  the 
particular  lamp.  By  use  of  the  term 
"total  forward  lumens,"  the  amended 
Rule  also  will  more  clearly  state  that  the 
light  output  disclosure  required  by  the 
Appliance  Labeling  Rule  for 
incandescent  reflector  lamps  is  the  same 
as  the  light  output  measurement  used  by 
DOE  in  determining  whether  these 
products  meet  the  minimum  efficiency 
standards  under  EPCA." 

Because  of  the  confusion  that  has 
resulted  fi^m  the  reference  to  "beam 
spread,"  the  Commission  also  amends 
the  Rule  to  delete  the  requirement  that 
the  Ixunen  disclosure  for  incandescent 
reflector  lamps  be  followed  by  the 
phrase  "at  beam  spread."  Further, 
because  the  amended  Rule  clarifies  that 
the  measurement  method  for 
determining  light  output  for  all  reflector 
lamps  is  the  same,  regardless  of  the 
particular  lamp's  beam  spread  or  beam 
angle,  it  is  unnecessary  for  the  Rule  to 
require  a  disclosure  that  the 
measurement  is  of  "total  forward 
lumens." 

Lastly,  the  Commission  amends  the 
Rule  to  allow  manufacturers  of 
incandescent  reflector  lamps,  at  their 
option,  to  insert  in  the  Advisory 
Statement  the  reference  to  selecting  a 
lamp  with  the  "beam  spread,"  as  well 
as  the  light  output,  that  purchasers 
need.  The  amended  Advisory  Statement 
thus  will  better  assist  purchasers  in 
selecting  the  most  efficient  lamp  that 
meets  their  needs,  after  they  first  select 
the  type  of  reflector  lamp  (e.g.,  spotlight 
or  floodlight)  that  they  desire. 

List  of  Siibiects  ia  It  CFR  Part  3«5 

Advertising,  Consumer  protection. 
Energy  conservation,  Household 
applicanes.  Labeling,  Lamp  products. 


Penalties,  Reporting  and  recordkeeping 
requirements. 

V.  Text  of  Final  Amendments 

Accordingly,  the  Commission  amends 
16  CFR  part  305  as  follows: 

PART  305— RULE  CONCERNING 
DISCLOSURES  REGARDING  ENERGY 
CONSUMPTION  AND  WATER  USE  OF 
CERTAIN  HOME  APPLIANCES  AND 
OTHER  PRODUCTS  REQUIRED 
UNDER  THE  ENERGY  POLICY  AND 
CONSERVATION  ACT  ("APPLIANCE 
LABELING  RULE  ") 

1 .  The  authority  citation  for  part  305 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6294. 

2.  Section  305.11  is  amended  by 
revising  paragraphs  (e)(l)(iii).  (e)(l)(iv), 
and  (e)(l)(vi)  to  read  as  follows: 

%  306. 1 1    Labeling  for  covered  products. 

•        •        *        •        • 

(e)  Lamps — 

(l)(i)  *  •  • 

(iii)  The  light  output,  energy  usage 
and  life  ratings  of  any  covered  product 
that  is  a  mediiun  base  compact 
fluorescent  lamp  or  general  service 
incandescent  lamp  (including  an 
incandescent  reflector  lamp),  shall  be 
measured  at  120  volts,  regardless  of  the 
lamp's  design  voltage.  If  a  lamp's  design 
voltage  is  125  volts  or  130  volts,  the 
disclosures  of  the  wattage,  light  output 
and  life  ratings  shall  in  each  instance 
be: 

(A)  At  120  volts  and  followed  by  the 
phrase  "at  120  volts."  In  such  case,  the 
labels  for  such  lamps  also  may  disclose 
the  lamp's  wattage,  light  output  and  life 
at  the  design  voltage  {e.g.,  "Light  Output 
1710  Lumens  at  125  volts");  or 

(B)  At  the  design  voltage  and  followed 
by  the  phrase  "at  (125  volts/130  volts)" 
if  the  ratings  at  120  volts  are  disclosed 
clearly  and  conspicuously  on  another 
panel  of  the  package,  and  if  all  panels 
of  the  package  that  contain  a  claimed 
light  output,  wattage  or  life  clearly  and 
conspicuously  identify  the  lamp  as 
"(125  volt/130  volt)."  and  if  the 
principal  display  panel  clearly  and 
conspicuously  discloses  the  following 
statement: 

This  product  is  designed  for  (125/130) 
volts.  When  used  on  the  normal  line  voltage 
of  120  volts,  the  light  output  and  energy 
eHiciency  are  noticeably  reduced.  See  (side/ 
back)  panel  for  1 20  volt  ratings. 

(iv)  For  any  covered  product  that  is  an 
incandescent  reflector  lamp,  the 
required  disclosiu^  of  light  output  shall 
be  given  for  the  lamp's  total  forward 
lumens. 


^See  note  12.  supra. 


(vi)  For  any  covered  product  that  is  a 
compact  fluorescent  lamp  or  a  general 
service  incandescent  lamp  (including  an 
incandescent  reflector  lamp),  there  shall 
be  clearly  and  conspicuously  disclosed 
on  the  principal  display  panel  the 
following  statement: 

To  save  energy  costs,  find  the  bulbs  with 
the  (beam  spread  and)  light  output  you  need, 
then  choose  the  one  with  the  lowest  watts." 

*         •         •         •         • 

By  direction  of  the  Commission. 
Ben|amin  L  Berman. 
Acting  Secretary. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
PAe3-1-7032a;  FRL-6220-4] 

Appfx>val  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Commonvvealth  of  Pennsylvania: 
Withdrawal  of  Determination  of 
Attainment  of  Ozone  Standard  by  the 
Pittsburgh-Beaver  Valley  and  Reading 
Ozone  Nonattalnment  Areas  and 
Determination  Regarding  Applicability 
of  Certain  Reasonable  Further 
Progress  and  Attainment 
Demonstration  Requirements 

AOENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Withdrawal  of  direct  final  rule. 

SUMMARY:  On  May  26, 1995.  EPA 
published  a  final  rule  determining  the 
applicabiUty  of  certain  reasonable 
further  progress  and  attainment 
demonstration  requirements,  along  with 
certain  other  related  requirements,  of 
Part  D  of  Title  I  of  the  Clean  Air  Act 
(CAA)  for  die  Pittsburgh/Beaver  Valley 
and  Reading  ozone  nonattalnment  areas. 
This  action  was  published  without  prior 
proposal.  Because  EPA  received  adverse 
comments  on  this  action.  EPA  is 
withdrawing  the  May  26. 1995.  final 
nUemaking  action  pertaining  to  the 
Pittsburgh/Beaver  Valley  and  Reading 
nonattainment  areas. 
EFFECTIVE  DATE:  June  13, 1995. 
FOfl  FURTHER  INFORMATION  CONTACT: 
Kathleen  Henry,  (215)  597-0545. 
SUPPLEMENTARY  INFORMATION:  On  May 
26, 1995.  EPA  published  a  final  rule 
determining  that  certain  reasonable 
further  progress  and  attainment 
demonstration  requirements,  along  with 
certain  other  related  requirements,  of 
Part  D  of  Title  I  of  the  Clean  Air  Act 
(CAA)  for  die  Pittsburgh/Beaver  Valley 
and  Reading  ozone  nonattainment  areas 


no  longer  apply.  This  determination  was 
based  on  these  areas  having  attained  the 
National  Ambient  Air  Quality  Standard 
(NAAQS)  for  ozone  based  on  three  years 
of  air  quality  monitoring  di^ta  (60  FR 
27893).  The  final  rule  was  published. 
without  prior  proposal,  in  the  Federal 
Register  with  a  provision  for  a  30  day 
comment  period.  At  the  same  time,  EPA 
published  a  proposed  rule  which 
announced  that  this  final  rule  would 
convert  to  a  proposed  rule  in  the  event 
that  adverse  comments  were  submitted 
to  EPA  within  30  days  of  publication  of 
the  rule  in  the  Federal  Register  (60  FR 
27945).  By  publishing  a  notice 
annoimcing  withdrawal  of  the  final 
rulemaking  action,  this  action  would  be 
withdrawn.  EPA  received  adverse 
comment  within  the  prescribed 
comment  period.  Therefore,  EPA  is 
withdrawing  the  May  26, 1995.  final 
rulemaking  action  pertaining  to  the 
Pittsburgh/Beaver  Valley  and  Reading 
nonattainment  areas.  All  public 
comments  received  will  be  addressed  in 
a  subsequent  rulemaking  action  based 
on  the  proposed  nde. 

List  of  Subiects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Intergovernmental  relations.  Nitrogen 
dioxide.  Ozone. 

Dated:  June  S,  1995. 
Stanley  L.  Lasko%ntki, 
Acting  Regional  Administrator,  Region  ID. 
[FR  Doc.  95-14388  Filed  6-12-95;  8:45  am) 
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40  CFR  Part  52 
[CA-140-2-6993a;  FRL-6211-«] 

Approval  and  Promulgation  of 
Implementation  Plans;  California  State 
Implementation  Plan  Revision,  Mojave 
Desert  Air  Quality  IManagement  District 
and  South  Coast  Air  Quality 
Management  District 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  EPA  is  taking  direct  final 
action  on  revisions  to  the  California 
State  Implementation  Plan  (SIP).  The 
revisions  concern  rules  from  the 
following  districts:  Mojave  Desert  Air 
Quality  Management  Kstrict 
(MDAQMD)  and  South  Coast  Air 
Quality  Management  District 
(SCAQMD).  This  approval  action  will 
incorporate  these  rules  into  the  federally 
approved  SIP.  The  intended  effect  of 
approving  these  rules  is  to  regulate 
emissions  of  volatile  organic 
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compounds  (VOCs)  in  accordance  with 
the  requirements  of  the  Clean  Air  Act, 
as  amended  in  1990  (CAA  or  the  Act). 
In  addition,  the  final  action  on  these 
rules  serves  as  a  final  determination  that 
the  deficiencies  in  these  rules  have  been 
corrected  and  that  on  the  effective  date 
of  this  action,  any  sanction  or  Federal 
Implementation  Plan  (FIP)  clock  is 
stopped.  The  revised  rules  control  VOC 
emissions  from  metal  container,  closure, 
and  coil  coating  operations,  ma^et  wire 
coating  operations,  and  automotive 
coating  operations.  Thus,  EPA  is 
finalizing  the  approval  of  these 
revisions  into  the  California  SIP  under 
provisions  of  the  CAA  regarding  EPA 
action  on  SIP  submittals,  SIPs  for 
national  primary  and  secondary  ambient 
air  quality  standards  and  plan 
requirements  for  nonattainment  areas. 
DATES:  This  action  is  effective  on 
August  14, 1995  unless  adverse  or 
critical  comments  are  received  by  July 
13,  1995.  If  the  effective  date  is  delayed, 
a  timely  notice  will  be  published  in  the 
Federal  Register. 

AOORESSeS:  Copies  of  the  rules  and 
EPA's  evaluation  report  for  each  rule  are 
available  for  public  inspection  at  EPA's 
Region  IX  office  during  normal  business 
hours.  Copies  of  the  submitted  rules  are 
available  for  inspection  at  the  following 
locations: 

Rulemaking  Section  (A-5-3),  Air  and 
Toxics  Division,  U.S.  Environmental 
Protection  Agency,  Region  IX,  75 
Havrthome  Street,  San  Francisco,  CA 

94105. 
Environmental  Protection  Agency,  Air 

Docket  (6102).  401  M  Street  SW.. 

Washington,  DC  20460. 
California  Air  Resources  Board, 

Stationary  Source  Division.  Rule 

Evaluation  Section,  2020  L  Street, 

Sacramento,  CA  92123-1095. 
Mojave  Desert  Air  Quality  Management 

District,  15428  Civic  Drive, 

Victorville.  CA  92392. 
South  Coast  Air  Quality  Management 

District.  21865  E.  Copley  Drive. 

Diamond  Bar,  CA  91765. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nikole  Reaksecker,  Rulemaking  Section 
(A-5-3),  Air  and  Toxics  Division.  U.S. 
Environmental  Protection  Agency, 
Region  IX,  75  Hawthorne  Street,  San 
Francisco,  CA  94105,  Telephone:  (415) 
744-1187. 

SUPPLEMENTARY  INFORMATION: 

Applicability 

The  rules  being  approved  into  the 
California  SIP  include:  SCAQMD  Rule 
1151.  Motor  Vehicle  and  Mobile 
Equipment  Non-Assembly  Line  Coating 
Operations;  SCAQMD  Rule  1125,  Metal 
Container,  Closure,  and  Coil  Coating 


Operations;  SCAQMD  Rule  1126, 
Magnet  Wire  Coating  Operations;  and 
MDAQMD  Rule  1116,  Automotive 
Refinishing  Operations.  These  rules 
were  submitted  by  the  California  Air 
Resources  Board  (CARB)  to  EPA  on 
January  24, 1995,  February  24, 1995 
(Rules  1125  and  1126),  and  March  31, 
1995,  respectively. 

Background 

On  March  3, 1978,  EPA  promulgated 
a  list  of  ozone  nonattainment  areas 
under  the  provisions  of  the  Clean  Air 
Act,  as  amended  in  1977  (1977  Act  or 
pre-amended  Act),  that  included  the  Los 
Angeles-South  Coast  Air  Basin  (South 
Coast)  and  the  Southeast  Desert  Area.' 
43  FR  8964,  40  CFR  81.305.  Because 
these  areas  were  unable  to  meet  the 
statutory  attainment  date  of  December 
31,  1982,  California  requested  under 
section  172  {a)(2),  and  EPA  approved, 
an  extension  of  the  attainment  date  to 
December  31. 1987.  (40  CFR  52.222).  On 
May  26, 1988,  EPA  notified  the 
Governor  of  California,  pursuant  to 
section  110(a)(2)(H)  of  the  1977  Act,  that 
the  above  districts'  portions  of  the 
CaUfomia  SIP  were  inadequate  to  attain 
and  maintain  the  ozone  standard  and 
requested  that  deficiencies  in  the 
existing  SIP  be  corrected  (EPA's  SIP- 
Call).  On  November  15, 1990,  the  Clean 
Air  Act  Amendments  of  1990  were 
enacted.  Pub.  L.  101-549. 104  Sut. 
2399,  codified  at  42  U.S.C.  7401-7671q. 
In  amended  section  182(a)(2)(A)  of  the 
CAA.  Congress  statutorily  adopted  the 
requirement  that  nonattainment  areas 
fix  their  deficient  reasonably  available 
control  technology  (RACT)  rules  for 
ozone  and  estabfished  a  deadline  of  May 
15, 1991  for  states  to  submit  corrections 
of  those  deficiencies. 

Section  182(a)(2)(A)  appHes  to  areas 
designated  as  nonattainment  prior  to 
enactment  of  the  amendments  and 
classified  as  marginal  or  above  as  of  the 
date  of  enactment.  It  requires  such  areas 
to  adopt  and  correct  RACT  rules 
pursuant  to  pre-amended  section  172(b) 
as  interpreted  in  pre-amendment 
guidance.2  EPA's  SlP-Call  used  that 


guidance  to  indicate  the  necessary 
corrections  for  specific  nonattaiiunent 
areas.  The  Southeast  Desert  Area  is 
classified  as  severe  and  South  Coast  is 
classified  as  extreme;  -'  therefore,  these 
areas  were  subject  to  the  RACT  fix-up 
requirement  and  the  May  15. 1991 
deadline. 

The  State  of  California  submitted 
many  revised  RACT  rules  for 
incorporation  into  its  SIP  on  January  24. 
1995,  February  24. 1995.  and  March  31. 
1995,  including  the  rules  being  acted  on 
in  this  dociunent.  This  document 
addresses  EPA's  direct-final  action  for 
SCAQMD  Rule  1125.  Metal  Container, 
Closure,  and  Coil  Coating  Operations; 
SCAQMD  Rule  1126,  Magnet  Wire 
Coating  Operations;  SCAQMD  Rule 
1151,  Motor  Vehicle  and  Mobile 
Equipment  Non-Assembly  Line  Coating 
Operations;  and  MDAQMD  Rule  1116, 
Automotive  Refinishing  Operations. 
SCAQMD  adopted  Rules  1125  and  1126 
on  January  13,  1995,  and  Rule  1151  on 
December  9. 1994.  MDAQMD  adopted 
Rule  1116  on  February  22. 1995.  These 
submitted  rules  were  found  to  be 
complete  on  February  24,  1995,  March 
10, 1995,  and  May  2, 1995,  pursuant  to 
EPA's  completeness  criteria  that  are  set 
forth  in  40  CFR  part  51  appendix  V< 
and  are  being  finalized  for  approval  into 

the  SIP. 

SCAQMD  Rule  1125  controls  volatile 
organic  compound  (VOC)  emissions 
from  metal  container,  closure,  and  coil 
coating  operations.  SCAQMD  Rule  1126 
limits  the  VOC  content  of  magnet  wire 
coatings.  SCAQMD  Rule  1151  and 
MDAQMD  Rule  1116  limit  the 
emissions  of  VOCs  from  the  finishing  or 
refinishing  of  motor  vehicles  mobile 
equipment,  and  their  parts  and 
components.  VOCs  contribute  to  the 
production  of  ground  level  ozone  and 
smog.  These  rules  were  originally 
adopted  as  part  of  the  SCAQMD's  and 
the  MDAQMD's  efforts  to  achieve  the 
National  Ambient  Air  Quality  Standard 
(NAAQS)  for  ozone  and  in  response  to 
EPA's  SIP-Call  and  the  section 
182(a)(2)(A)  CAA  requirement.  The 


I  The  Mojave  Desert  Air  Quality  Management 
District  (MDAQMD)  was  created  by  Assembly  Bill 
AB  2522  signed  into  law  by  the  Governor  of 
California  on  September  12. 1992.  It  includes  all  of 
the  County  of  San  Bernardino  which  is  not 
included  within  the  boundaries  of  the  South  Coast 
Air  Quality  Management  District,  and  may  include 
contiguous  areas  situated  in  the  Southeast  Desert 
Air  Basin  upon  request  for  inclusion.  The  Mojave 
Desert  District  commenced  operations  on  July  1, 
1993,  and  on  that  date  assumed  the  authority, 
duties  and  employees  of  the  San  Bernardino  County 
Air  Pollution  Control  District,  which  ceased  to  exist 
as  of  that  date. 

'  Among  other  things,  the  pre-amendment 
guidance  consists  of  those  portions  of  the  proposed 
Post-1987  ozone  and  carbon  monoxide  policy  that 


concern  RACT.  52  FR  45044  (November  24.  1987); 
'■Issues  Relating  to  VOC  Regulation  Cutpoints. 
DeHciencies,  and  Deviations.  Clarification  to 
Appendix  D  of  November  24.  1987  Federal  Register 
Notice"  (Blue  Book)  (notice  of  availability  was 
published  in  the  Federal  Register  on  May  25.  1988); 
and  the  existing  control  technique  guidelines 
(CTGs). 

'The  South  Coast  and  Southeast  Desert  Areas 
retained  their  designations  of  nonattainment  and 
were  classified  by  operation  of  law  pursuant  to 
sections  107(d)  and  181(a)  upon  the  date  of 
enactment  of  the  CAA.  See  55  FR  56694  (November 
6,  1991). 

••EPA  adopted  the  completeness  cntpria  on 
February  16, 1990  (55  FR  5830)  and,  pursuant  lo 
section  110(k)(l)(A)  of  the  CAA.  revised  the  criteria 
on  August  26.  1991  (56  FR  42216). 


following  is  EPA's  evaluation  and  final 
action  for  these  rules. 

EPA  Evaluation  and  Action 

In  determining  the  approvability  of  a 
VOC  rule,  EPA  must  evaluate  the  rule 
for  consistency  with  the  requirements  of 
the  CAA  and  EPA  regulations,  as  foimd 
in  section  110  and  Part  D  of  the  CAA 
and  40  CFR  part  51  (Requirements  for 
Preparation,  Adoption,  and  Submittal  of 
Implementation  Plans).  The  EPA 
interpretation  of  these  requirements, 
which  forms  the  basis  for  today's  action, 
appears  in  the  various  EPA  policy 
guidance  documents  listed  in  footnote 
2.  Among  those  provisions  is  the 
requirement  that  a  VOC  rule  must,  at  a 
minimum,  provide  for  the 
implementation  of  RACT  for  stationary 
sources  of  VOC  emissions.  This 
requirement  was  carried  forth  from  the 
pre-amended  Act. 

For  the  purpose  of  assisting  state  and 
local  agencies  in  developing  RACT 
rules,  EPA  prepared  a  series  of  Control 
Technique  Guideline  (CTG)  documents. 
The  CTGs  are  based  on  the  underlying 
requirements  of  the  Act  and  specify  the 
presumptive  norms  for  what  is  RACT 
for  specific  soiure  categories.  Under  the 
CAA,  Congress  ratified  EPA's  use  of 
these  dociunents,  as  well  as  other 
Agency  poficy.  for  requiring  States  to 
"fix-up"  their  RACT  rules.  See  section 
182(a)(2)(A).  The  CTG  applicable  to 
SCACiMD  Rule  1125  is  entitled, 
"Control  of  Volatile  Organic  Emissions 
from  Existing  Stationary  Sources — 
Volume  II:  Surface  Coating  of  Cans. 
Coils.  Paper.  Fabrics.  Automobiles,  and 
Light-Duty  Trucks".  EPA-450/2-77- 
032.  The  CTG  appUcable  to  SCAQMD 
Rule  1126  is  entitled,  "Control  of 
Volatile  Organic  Emissions  from 
Existing  Stationary  Sources — Volume 
rV:  Surface  Coating  of  Magnet  Wire". 
EPA-450/2-77-033.  SCAQMD  Rule 
1151  and  MDAQMD  Rule  1116  control 
emissions  from  a  source  category  for 
which  EPA  has  not  yet  issued  a  CTG. 
However,  EPA  has  issued  a  guidance 
document  called  an  Alternative  Control 
Techniques  (ACT).  The  ACT  appUcable 
to  SCAQMD  Rule  1151  and  MDAQMD 
Rule  1116  is  entitled,  "Alternative 
Control  Techniques  Document: 
Automobile  Refinishing",  EPA-453/R- 
94-031.  Further  interpretations  of  EPA 
policy  are  foimd  in  the  Blue  Book, 
referred  to  in  footnote  2.  In  general, 
these  guidance  documents  have  been  set 
forth  to  ensure  that  VOC  rules  are  fully 
enforceable  and  strengthen  or  maintain 
the  SIP. 

SCAQMD  submitted  Rule  1125,  Metal 
Container,  Closure,  and  Coil  Coating, 
includes  the  following  significant 
changes  from  the  current  SIP: 


•  adds  apphcability  section. 

•  clarifies  and/or  updates  several 
definitions. 

•  removes  reference  to  unspecified 
test  methods. 

•  specifies  collection  and  destruction 
efficiencies  for  emission  control  systems 
and  includes  an  equation  for 
determining  control  device  equivalency. 

•  removes  language  allowing 
Executive  Officer  discretion, 

•  includes  test  methods  for 
determining  VOC  content,  exempt 
compound  content,  collection  and 
control  device  efficiencies,  and  transfer 
efficiency. 

•  states  what  constitutes  a  violation 
of  the  rule. 

•  requires  the  most  recently  approved 
version  of  a  test  method  to  be  used  to 
determine  compliance,  and 

•  exempts  aerosol  coating  products. 
SCAQMD  submitted  Rule  1126. 

Magnet  Wire  Coating  Operations, 
includes  the  following  significant 
changes  from  the  current  SIP: 

•  adds  applicability  section. 

•  clarifies  and/or  updates  several 
definitions, 

•  allows  use  of  an  emission  control 
system  as  an  alternative  means  of 
complying, 

•  specifies  an  overall  capture  and 
control  efficiency  of  90  percent, 

•  includes  test  methods  for 
determining  collection  and  control 
efficiencies, 

•  provides  an  equation  for 
determining  equivalency. 

•  states  what  constitutes  a  violation 
of  the  rule, 

•  requires  the  most  recently  approved 
version  of  a  test  method  to  be  used  to 
determine  compUance,  and 

•  exempts  aerosol  coating  products. 
SCAQMD  submitted  Rule  1151,  Motor 

Vehicle  and  Mobile  Equipment  Non- 
Assembly  Line  Coating  Operations, 
includes  the  following  significant 
changes  from  the  current  SIP: 

•  expands  applicability  section, 

•  revises  list  of  exempt  compoimds 
and  adds  their  phase-out  dates. 

•  increases  maximum  solid  content  of 
pretreatment  coatings. 

•  deletes  precoat  and  extreme 
performance  topcoat  categories, 

•  adds  multi-color  coating  category, 

•  revises  VOC  limits  and  compliance 
dates  for  Group  I  and  Group  II  single- 
stage  metalhc  topcoats.  Group  II  single- 
stage  solid  and  multistage  topcoats,  and 
Group  II  primer  sealer. 

•  deletes  5%  usage  limitation  for 
specialty  coatings, 

•  prohibits  use  of  coatings  containing 
hexavalent  chromium  and  cadmium.   . 

•  revises  transfer  efficiency 
requirements. 


•  provides  an  equation  for 
determining  equivalency. 

•  adds  prohibition  of  sales  clause. 

•  clarifies  and/or  updates  several 
definitions. 

•  adds  recordkeeping  requirements 
for  add-on  control  systems, 

•  revises  test  metnod  section  and 
clarifies  language  to  improve  rule 
enforceability  and  effectiveness,  and 

•  adds  a  de  minimis  exemption  for 
coatings  used  at  training  centers. 

MDAQMD  Rule  1116,  AutomoUve 
Refinishing  Operations,  includes  the 
following  significant  changes  from  the 
current  SIP: 

•  revises  VOC  limits  and  compUance 
dates  to  represent  currently  achievable 
technology, 

•  establishes  more  stringent  VOC 
limits  which  will  take  effect  on  July  1, 
1997, 

•  changes  the  effective  date  of  the 
"prohibition  of  sale"  clause, 

•  exempts  facilities  emitting  less  than 
3  lbs.  of  VOC  per  hour  or  15  lbs.  of  VOC 
per  day,  or  which  have  a  theoretical 
potential  to  emit  less  than  10  tons  of 
VOC  per  year, 

•  deletes  the  precoat  category,  and 

•  adds  a  definition  for  multistage 
topcoats. 

EPA  has  evaluated  the  submitted 
rules  and  has  determined  that  they  are 
consistent  vkrith  the  CAA,  EPA 
regulations,  and  EPA  policv.  Therefore. 
SCAQMD  Rule  1125.  Metal'  Container, 
Closiu«.  and  Coil  Coating  Operations; 
SCAQMD  Rule  1126.  Magnet  Wire 
Coating  Operations;  SCAQMD  Rule 
1151,  Motor  Vehicle  and  Mobile 
Equipment  Non-Assembly  Line  Coating 
Operations;  and  MDAQMD  Rule  1116. 
Automotive  Refinishing  Operations,  are 
being  approved  under  section  110(k)(3) 
of  the  CAA  as  meeting  the  requirements 
of  section  110(a)  and  Part  D.  The  final 
action  on  these  rules  serves  as  a  final 
determination  that  the  deficiencies  in 
these  rules  have  been  corrected. 
Therefore,  if  this  direct  final  action  is 
not  withdrawn,  on  August  14,  1995,  any 
sanction  or  FTP  clock  is  stepped. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  reouirements. 

EPA  is  publishing  this  notice  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  this  Federal  Register 
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publication,  the  EPA  states  its  intention 
to  convert  the  direct  final  to  a  proposal 
should  adverse  or  critical  comments  be 
filed.  Thus,  this  direct  final  action  will 
be  effective  August  14. 1995,  unless,  by 
July  13. 1995.  adverse  or  critical 
comments  are  received. 

If  the  EPA  receives  such  comments, 
this  action  will  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  notice  that  will  withdraw 
the  final  action.  All  public  comments 
received  will  then  be  addressed  in  a 
subsequent  final  rule  based  on  this 
action  serving  as  a  proposed  rule.  The 
EPA  will  not  institute  a  second 
comment  period  on  this  action.  Any 
parties  interested  in  commenting  on  this 
action  should  do  so  at  this  time.  If  no 
such  comments  are  received,  the  public 
is  advised  that  the  direct  final  action 
will  be  effective  August  14. 1995. 

Regulatory  Process 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C.  600  et  seq..  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively.  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises  and  government  entities 
with  jurisdiction  over  population  of  less 
than  50,000. 

SIP  approvals  under  sections  110  and 
301(a)  and  subchapter  I,  Part  D  of  the 
CAA  do  not  create  any  new 
requirements,  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP-approval  does  not  impose 
any  new  requirements.  I  certify  that  it 
does  not  have  a  significant  impact  on 
any  small  entities  affected.  Moreover, 
due  to  the  nature  of  the  Federal-state 
relationship  under  the  CAA.  preparation 
of  a  regulatory  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  CAA  forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  E.P.A..  427 
U.S.  246.  256-^6  (S.  Ct.  1976);  42  U.S.C. 
7410  (a)(2). 

The  0MB  has  exempted  this  action 
fi-om  review  under  Executive  Order 
12866. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control,  Hydrocarbons. 
Incorporation  by  reference, 
Intergovernmental  relations.  Ozone, 
Reporting  and  recordkeeping 
requirements.  Volatile  organic 
compounds. 


Note:  Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
California  was  approved  by  the  Director  of 
the  Federal  Register  on  July  1. 1982. 

Dated:  May  19.  1995. 
Alexis  Strauss, 
Acting  Regional  Administmtor. 

Subpart  F  of  part  52.  chapter  I.  title  40 
of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  52-{AMENOED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Sut>part  F— California 

2.  Section  52.220  is  amended  by 
adding  paragraphs  (c)(214).  (215),  and 
(216)  to  read  as  follows: 

$52,220    Identiflcalton  of  plan. 
•        «        •        *        • 

(c)*  *  * 

(214)  New  and  amended  regulations 
for  the  following  APCDs  were  submitted 
on  January  24, 1995,  by  the  Governor's 
designee. 

(i)  Incorporation  by  reference. 

(A)  South  Coast  Air  Quality 
Management  District. 

(1)  Rule  1151,  adopted  on  December 
9. 1994. 

(215)  New  and  amended  regulations 
for  the  following  APCDs  were  submitted 
on  February  24. 1995.  by  the  Governor's 
designee. 

(i)  Incorporation  by  reference. 

(A)  Soutn  Coast  Air  Quality 
Management  District. 

(1)  Rules  1125  and  1126,  adopted  on 
January  13, 1995. 

(216)  New  and  amended  regulations 
for  the  following  APCDs  were  submitted 
on  March  31, 1995,  by  the  Governor's 
designee. 

(i)  Incorporation  by  reference. 

(A)  Mojave  Desert  Air  Quality 
Management  District. 

(1)  Rule  1116,  adopted  on  February 
22, 1995. 

[FR  Doc.  95-14391  Filed  6-12-95;  8:45  am] 
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Approval  and  Promulgation  of 
implementation  Plans;  California  State 
Implementation  Plan  Revision;  Interim 
Final  Determination  ttiat  State  has 
Corrected  the  Deficiency 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Interim  final  determination. 


SUMMARY:  Elsewhere  in  today's  Federal 
Register,  EPA  is  pubUshing  a  direct 
final  rulemaking  fully  approving 
revisions  to  the  California  State 
Implementation  Plan.  The  revisions 
concern  rules  from  South  Coast  Air 
Quality  Management  Ehstrict 
(SCAQMD)  and  Mojave  Desert  Air 
Quality  Management  District 
(MDAQMD):  SCAQMD  Rules  1125, 
1126.  and  1151,  and  MDAQMD  Rule 
1116.  EPA  is  also  publishing  in  today's 
Federal  Register  a  proposed  rulemaking 
to  provide  the  public  with  an 
opportunity  to  comment  on  EPA's 
action.  If  a  person  submits  adverse 
comments  on  EPA's  proposed  action 
within  30  days  of  publication  of  the 
proposed  and  direct  final  actions.  EPA 
will  withdraw  its  direct  final  action  and 
will  consider  any  comments  received 
before  taking  final  action  on  the  State's 
submittal.  Based  on  the  proposed  full 
approval,  EPA  is  making  an  interim 
final  determination  by  this  action  that 
the  State  has  corrected  the  deficiencies 
for  which  sanctions  clocks  began  on 
December  20, 1993  and  April  14,  1994. 
This  action  will  defer  the  application  of 
the  offset  sanctions  and  defer  the 
application  of  the  highway  sanctions. 
Although  this  action  is  effective  upon 
pubhcation,  EPA  will  take  comment.  If 
no  comments  are  received  on  EPA's 
proposed  approval  of  the  State's 
submittal,  die  direct  final  action 
published  in  this  Federal  Register  will 
also  finalize  EPA's  determination  that 
the  State  has  corrected  the  deficiencies 
that  started  the  sanctions  clocks.  If 
comments  are  received  on  EPA's 
proposed  approval  and  this  interim  final 
action,  EPA  will  publish  a  final  notice 
taking  into  consideration  any  comments 
received. 

DATES:  This  interim  final  determination 
is  effective  June  13, 1995.  Comments 
must  be  received  by  July  13, 1995. 

ADDRESSES:  Comments  should  be  sent 
to:  Rulemaking  Section  (A-5-3),  Air  and 
Toxics  Division,  U.S.  Environmental 
Protection  Agency,  Region  IX,  75 
Hawthorne  Street,  San  Francisco,  CA 
94105. 

The  state  submittal  and  EPA's 
analysis  for  that  submittal,  which  are 
the  basis  for  this  action,  are  available  for 
public  review  at  the  above  address  and 
at  the  following  locations: 

Environmental  Protection  Agency,  Air 
Docket  (6102).  401  M  Street  SW., 
Washington,  DC  20460 

California  Air  Resources  Board. 
Stationary  Source  Division,  Rule 
Evaluation  Section,  2020  L  Street, 
Sacramento,  CA  92123-1095 


Mojave  Desert  Air  Quality  Management 

District,  15428  Civic  Drive, 

Victorville,  CA  92392 
South  Coast  Air  Quality  Management 

District,  21865  E.  Copley  Drive, 

Diamond  Bar,  CA  91765 
FOR  FURTHER  INFORMATION  CONTACT: 
Nikole  Reaksecker,  Rulemaking  Section 
(A-5-3),  Air  and  Toxics  Division,  U.S. 
Environmental  Protection  Agency, 
Region  IX,  75  Hawthorne  Street,  San 
Francisco,  CA  94105,  Telephone:  (415) 
744-1187. 

SUPPI.EMENTARY  INFORMATION: 

I.  Background 

On  Jime  19, 1992,  September  14, 
1992,  and  May  13,  1993,  the  State 
submitted  MDAQMD  Rule  1116, 
SCAQMD  Rule  1126,  and  SCAQMD 
Rule  1151  for  which  EPA  published 
limited  disapprovals  in  the  Federal 
Register  on  December  20. 1993.  58  FR 
66285.  58  FR  66283.  On  May  13, 1993. 
the  State  submitted  SCAQMD  Rule  1125 
for  which  EPA  published  a  limited 
disapproval  in  the  Federal  Register  on 
April  14,  1994.  59  FR  17697.  EPA's 
disapproval  actions  started  18-month 
clocks  for  the  apphcation  of  one 
sanction  (followed  by  a  second  sanction 
6  months  later)  under  section  179  of  the 
Clean  Air  Act  (Act),  and  24-month 
clocks  for  promulgation  of  a  Federal 
Implementation  Plan  (FIP)  under 
section  110(c)  of  the  Act.  The  State 
subsequently  submitted  revised  rules  on 
January  24,  1995,  February  24. 1995, 
and  March  31, 1995.  EPA  has  taken 
direct  final  action  on  these  submittals 
pursuant  to  its  modified  direct  fined 
policy  set  forth  at  59  FR  24054  (May  10. 
1994).  In  the  Rules  section  of  this 
Federal  Register  EPA  is  issuing  a  direct 
final  full  approval  of  the  State  of 
Cahfomia's  submittal  of  SCAQMD  Rule 

1125.  Metal  Container.  Closure,  and  Coil 
Coating  Operations;  SCAQMD  Rule 

1126,  Magnet  Wire  Coating  Operations; 
SCAQMD  Rule  1151,  Motor  Vehicle  and 
Mobile  Equipment  Non-Assembly  Line 
Coating  Operations;  and  MDAQMD  Rule 
1116,  Automotive  Refinishing 
Operations.  In  addition,  in  the  Proposed 
Rules  section  of  this  Federal  Register 
EPA  is  proposing  full  approval  of  the 
State's  submittals. 

Based  on  the  proposed  and  direct 
final  approval,  EPA  believes  that  it  is 
more  likely  than  not  that  the  State  has 
corrected  the  original  disapproval 
deficiencies.  Therefore,  EPA  is  taking 
this  final  rulemaking  action,  effective  on 
publication,  finding  that  the  State  has 
corrected  the  deficiencies.  However, 
EPA  is  also  providing  the  public  with  an 
opportimity  to  comment  on  this  final 
action.  If,  based  on  any  conunents  on 


this  action  and  any  comments  on  EPA's 
proposed  full  approval  of  the  State's 
submittals,  EPA  determines  that  the 
State's  submittals  are  not  fully 
approvable  and  this  final  action  was 
inappropriate,  EPA  voU  either  propose 
or  take  final  action  finding  that  the  State 
has  not  corrected  the  original 
disapproval  deficiencies.  As 
appropriate,  EPA  will  also  issue  an 
interim  final  determination  or  a  final 
determination  that  the  deficiencies  have 
not  been  corrected.  Until  EPA  takes 
such  an  action,  the  application  of 
sanctions  will  continue  to  be  deferred 
and/or  stayed. 

This  action  does  not  stop  the 
sanctions  clocks  that  started  for  these 
areas  on  December  20, 1993  and  April 
14,  1994.  However,  this  action  will  defer 
the  application  of  the  offsets  sanctions 
and  will  defer  the  application  of  the 
highway  sanctions.  59  FR  39832  (Aug. 
4, 1994).  If  EPA's  direct  final  action 
fully  approving  the  State's  submittals 
becomes  effective,  such  action  will 
permanently  stop  the  sanctions  clocks 
and  will  permanently  lift  any  applied, 
stayed  or  deferred  sanctions.  If  EPA 
must  withdraw  the  direct  final  action 
based  on  adverse  comments  and  EPA 
subsequently  determines  that  the  State, 
in  fact,  did  not  correct  the  disapproval 
deficiencies,  EPA  will  also  determine 
that  the  State  did  not  correct  the 
deficiencies  and  the  sanctions 
consequences  described  in  the  sanctions 
rule  vnll  apply.  59  FR  39832,  to  be 
codified  at  40  CFR  52.31. 

n.  EPA  Action 

EPA  is  taking  interim  final  action 
finding  that  the  State  has  corrected  the 
disapproval  deficiencies  that  started  the 
sanctions  clocks.  Based  on  this  action, 
application  of  the  offset  sanctions  will 
be  deferred  and  application  of  the 
highway  sanctions  will  be  deferred  until 
EPA's  direct  final  action  fully  approving 
the  State's  submittals  becomes  effective 
or  until  EPA  takes  action  proposing  or 
finally  disapproving  in  whole  or  part 
the  State  submittals.  If  EPA's  direct  final 
action  fully  approving  the  State 
submittals  becomes  effective,  at  that 
time  any  sanctions  docks  will  be 
permanently  stopped  and  any  applied, 
stayed  or  deferred  sanctions  will  be 
permanently  lifted. 

Because  EPA  has  preliminarily 
determined  that  the  State  has  an 
approvable  plan,  relief  from  sanctions 
should  be  provided  as  quickly  as 
possible.  TTierefore,  ^A  is  invoking  the 
good  cause  exception  imder  the 
Administrative  Procediue  Act  (APA)  in 
not  providing  an  opportunity  for 


comment  before  this  action  takes  effect* 
5  U.S.C.  553(b)(B).  EPA  believes  that 
notice-and-comment  rulemaking  before 
the  effective  date  of  this  action  is 
impracticable  and  contrary  to  the  public 
interest.  EPA  has  reviewed  the  State's 
submittals  and,  through  its  proposed 
and  direct  final  action  is  indicating  that 
it  is  more  likely  than  not  that  the  State 
has  corrected  the  deficiencies  that 
started  the  sanctions  clocks.  Therefore, 
it  is  not  in  the  public  interest  to  initially 
imp>ose  sanctions  or  to  keep  applied 
sanctions  in  place  when  the  State  has 
most  likely  done  all  that  it  can  to  correct 
the  deficiencies  that  triggered  the 
sanctions  clocks.  Moreover,  it  would  be 
impracticable  to  go  through  notice  and 
comment  rulemaking  on  a  finding  that 
the  State  has  corrected  the  deficiencies 
prior  to  the  rulemaking  approving  the 
State's  submittals.  Therefore.  EPA 
believes  that  it  is  necessary  to  use  the 
interim  final  rulemaking  process  to 
temporarily  stay  or  defer  sanctions 
while  EPA  completes  its  rulemaking 
process  on  the  approvability  of  the 
State's  submittals.  Moreover,  with 
respect  to  the  effective  date  of  this 
action,  EPA  is  invoking  the  good  cause 
exception  to  the  30-day  notice 
requirement  of  the  APA  because  the 
purpose  of  this  notice  is  to  relieve  a 
restriction.  See  5  U.S.C.  553(d)(1). 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  action  from 
review  under  Executive  Order  12866. 

Under  the  Regulatory'  Flexibility  Act, 
5  U.S.C.  Section  600  et.  seq.,  EPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50.000. 

This  action  temporarily  relieves 
sources  of  an  additional  burden 
potentially  placed  on  them  by  the 
sanctions  provisions  of  the  Act. 
Therefore,  I  certify  that  it  does  not  have 
an  impact  on  any  small  entities. 

List  of  Subiects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference. 
Intergovernmental  regulations. 
Reporting  and  recordkeeping 


'  As  previously  noted,  however,  by  this  action 
EPA  is  providing  the  public  with  n  chance  to 
comment  on  EPA's  determination  after  the  effective 
date  and  EPA  will  consider  any  comments  received 
in  detennining  whether  to  reverse  such  action. 
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requirements,  Ozone.  Volatile  organic 
compounds. 

Authority:  42  U.S.C.  7401-7671q. 

Dated:  May  19. 1995. 
Alexis  Strauas, 

Acting  Regional  Administrator. 
(FR  Doc.  95-14392  Filed  6-12-95;  8:45  am) 
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Approval  an4  Promulgation  of 
hnptefiMntation  Wans;  CaHfomia  Stata 
Jmplamantatioft  Plan  Revision,  San 
Joaquin  Vallay  Uniflod  Air  PoHutian 
Control  District 

AQENCY:  Environmental  Protection 

Agency  (EPA). 

ACnOM:  Final  rule. 

summary:  EPA  is  finalizing  the  approval 
of  revisions  to  the  California  State 
Implementation  Plan  (SIP)  proposed  in 
the  Federal  Register  on  January  9, 1995. 
The  revisions  concern  rules  from  the 
following  district:  San  Joaquin  Valley 
Unified  Air  Pollution  Control  District 
(SJVUAPCD).  This  approval  action  will 
incorporate  these  rules  into  the  federally 
approved  SIP.  The  intended  effect  of 
approving  these  rules  is  to  regulate 
emissions  of  volatile  organic 
compounds  (VCXIs)  in  accordance  with 
the  requirements  of  the  Clean  Air  Act, 
as  amended  in  1990  (CAA  or  the  Act). 
The  revised  rules  control  VOC 
emissions  from  polystyrene  foam, 
polyethylene,  and  polypropylene 
manufacturing  and  polyester  resin 
operations.  Thus,  EPA  is  finalizing  the 
approval  of  these  revisions  into  the 
California  SIP  under  provisions  of  the 
CAA  regarding  EPA  action  on  SIP 
submittals,  SIPs  for  national  primary 
and  secondary  ambient  air  quality 
standards  and  plan  requirements  for 
nonattainment  areas. 
EFFECTIVE  DATE:  This  action  is  effective 
on  July  13,  1995. 

ADDRESSES:  Copies  of  the  rule  revisions 
and  EPA's  evaluation  report  for  each 
rule  are  available  for  public  inspection 
at  EPA's  Region  IX  office  during  normal 
business  hours.  Copies  of  the  submitted 
rule  revisions  are  available  for 
inspection  at  the  following  locations: 
Rulemaking  Section  (A-5-3),  Air  and 
Toxics  Division,  U.S.  Environmental 
Protection  Agency,  Region  IX,  75 
Hawthorne  Street,  San  Francisco.  CA 
94105. 
Environmental  Protection  Agency,  Air 
Docket  (6102),  401  "M"  Street  SW., 
Washington,  D.C.  20460. 


California  Air  Resources  Board, 
Stationary  Source  Division,  Rule 
Evaluation  Section,  2020  "L"  Street, 
Sacramento,  CA  95814. 
San  Joaquin  Valley  Unified  Air 
Pollution  Control  District  1999 
Tuolimine  Street,  Fresno,  CA  93721. 
FOR  FURTHER  IMfORMATlOH  CONTACT: 
Christine  Vineyard,  Rulemaking 
Section.  Air  and  Toxics  Division,  U.S. 
Environmental  Protection  Agency. 
Region  IX.  75  Hawthorne  Street.  San 
Francisco.  CA  94105.  Telephone:  (415) 
744-1197. 

SUPPl£MENTARY  INFORMATION: 

Background 

On  January  9. 1995  in  60  FR  2367. 
EPA  proposed  to  approve  the  following 
rules  into  the  California  SIP: 
SJVUAPCD's  Rule  4682.  Polystyrene 
Foam.  Polyethylene,  and  Polypropylene 
Manufacturing;  and  SJVUAPCD's  Rule 
4684,  Polyester  Resin  Operations.  Ride 
4682  was  adopted  by  SJVUAPCD  on 
June  16, 1994  and  Rule  4684  was 
adopted  by  SJVUAPCD  on  May  19, 
1994.  Both  rules  were  submitted  by  the 
Cahfomia  Air  Resources  Board  (CARB) 
to  EPA  on  July  13.  1994.  These  rules 
were  submitted  in  response  to  EPA's 
1988  SIP-Call  and  the  CAA  sections 
182(b)(2)  (B)  and  (C)  requirements  that 
nonattaiiunent  areas  submit  reasonably 
available  control  technology  (RACT) 
rules  for  all  major  sources  of  VOCs  by 
November  15. 1992  (die  RACT  catch-up 
requirements).  A  detailed  discussion  of 
the  background  for  each  of  the  above 
rules  and  nonattainment  area  is 
provided  in  the  NPRM  cited  above. 

EPA  has  evaluated  all  of  the  above 
rules  for  consistency  with  the 
requirements  of  the  CAA  and  EPA 
regulations  and  EPA  interpretation  of 
these  requirements  as  expressed  in  the 
various  EPA  policy  guidance  documents 
referenced  in  the  NPRM  cited  above. 
EPA  has  found  that  the  rules  meet  the 
applicable  EPA  requirements.  A 
detailed  discussion  of  the  rule 
provisions  and  evaluations  has  been 
provided  in  60  FR  2367  and  in  technical 
support  documents  (TSDs)  available  at 
EPA's  Region  ]X  office  (TSDs  dated 
August  8, 1994— Rule  4682  and  August 
3, 1994— Rule  4684). 

Response  to  Public  Comments 

A  30-day  pubUc  comment  period  was 
provided  in  60  FR  2367.  No  comments 
were  received. 

EPA  Action 

EPA  is  finalizing  action  to  approve 
the  above  rules  for  inclusion  into  the 
California  SIP.  EPA  is  approving  the 
submittal  imder  section  110(k)(3)  as 


meeting  the  requirements  of  section 
110(a)  and  Part  D  of  the  CAA.  This 
approval  action  will  incorporate  these 
rules  into  the  federally  approved  SIP. 
The  intended  efiect  of  approving  these 
rules  is  to  regulate  emissions  of  VOCs  in 
accordance  with  the  requirements  of  the 
CAA. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

Regulatory  Process 

The  OMB  has  exempted  this  action 
from  review  under  Executive  Order 
12886. 

List  of  Subjects  in  4«  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference, 
Intergovernmental  relations,  Ozone, 
Reporting  and  recordkeeping 
requirements.  Volatile  organic 
compounds. 

N*t«:  Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
California  was  approved  by  the  Director  of 
the  Federal  Register  on  July  1, 1982. 

Dated:  May  10, 1995. 
David  P.  Howelump, 
Acting  Regional  Administrator. 

Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 


PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Sut>part  F— Caiilemia 

2.  Section  52.220  is  amended  by 
adding  paragraph  (c)  (198)(i)(C)(2)  to 
read  as  follows: 

S  52.220    itfonttfication  of  plan. 

•        •        •        •        • 

(c)  *  *  *  . 
(198)*   *   * 

(i)  •   •  * 

(O*   *   * 

(2)  Rule  4682  adopted  on  Jime  16, 
1994  and  Rule  4684  adopted  on  May  19. 
1994. 
»         •         *        »        * 

[FR  Doc.  95-14452  Filed  6-12-95;  8:45  am] 
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40  CFR  Part  52 
[Ky-88-6956a;  FRL-S207-0] 

Approval  and  Promulgation  of 
Implementation  Plans  State:  Approval 
of  Revisions  to  Kentucky 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  On  January  27, 1995.  die 
Commonwealth  of  Kentucky,  through 
the  Natiual  Resources  and 
Environmental  Protection  Cabinet 
(Cabinet),  submitted  revisions  to  the 
State  Implementation  Plan  (SIP) 
correcting  deficiencies  in  the  definition 
of  volatile  organic  compoimds  (VOCs). 
These  revisions  ensue  from  a 
commitment  made  by  the  Cabinet  to  the 
EPA  to  revise  the  definition  of  VOCs. 
The  commitment  was  made  in  order  for 
EPA  to  conditionally  approve  revisions 
to  the  VOC  definition  in  a  document 
dated  June  23. 1994. 
DATES:  This  final  rule  will  be  effective 
on  Jidy  28. 1995  unless  adverse  or 
critical  comments  are  received  by  Jidy 
13. 1995.  If  the  effective  date  is  delayed, 
timely  notice  will  be  published  in  the 
Federal  Register. 

ADDRESSES:  Written  comments  on  this 
action  shoidd  be  addressed  to  Scott 
Southwick,  at  the  EPA  Regional  Office 
listed  below. 

Copies  of  the  dociunents  relative  to 
this  action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  following  locations.  The 
interested  persons  wanting  to  examine 
these  dociunents  should  make  an 
appointment  with  tl^  appropriate  office 
at  least  24  hours  before  the  visiting  day. 
Air  and  Radiation  Docket  and 
Information  Center  (Air  Docket  6102), 
U.S.  Environmental  Protection 
Agency,  401  M  Street,  SW. 
Washington,  DC  20460. 
Environmental  Protection  Agency, 
Region  4  Air  Programs  Branch,  345 
Courtland  Street.  NE.  Atlanta,  Georgia 
30365. 
Division  of  Air  Quality,  Department  for 
Environmental  Protection,  Natural 
Resoiut:es  and  Environmental 
Protection  Cabinet,  803  Schenkel 
Lane,  Frankfort,  Kentucky  40601. 
FOR  FURTHER  INFORMATION  CONTACT: 
Scott  Southwick.  Regulatory  Planning 
and  Development  Section.  Air  Programs 
Branch,  Air,  Pesticides  &  Toxics 
Management  Division,  Region  4 
Environmental  Protection  Agency.  345 
Coiulland  Street.  NE,  Atlanta,  Georgia 
30365.  The  telephone  number  is  404/ 
347-3555.  x4207.  Reference  file  KY-88- 
6956a. 


SUPPLEMENTARY  INFORMATION:  On 
October  20,  1992,  the  Cabinet  submitted 
a  SIP  revision  which  included  the 
definition  of  a  VOC.  The  VOC  definition 
is  foimd  in  rules  50:010,  51:001.  59:001, 
61:001,  and  63:001.  The  VOC  definition 
met  all  federal  guidelines  except  for  a 
provision  that  stated,  "*   *   *  VOCs 
shall  be  measuired  by  test  methods  that 
have  been  approved  by  the  cabinet. 
Approval  by  the  cabinet  shall  not 
constitute  or  imply  approval  by  the 
USEPA.  The  cabinet  will  not  approve  a 
test  method  that  has  been  disapproved 
for  use  by  the  USEPA."  EPA  stated  diat 
the  VOC  definition  was  not  approvable 
until  the  above  language  was  revised  to 
state  that  all  test  methods  used  must  be 
approved  by  the  EPA.  On  March  25, 
1994,  Kentucky  committed  to  correct 
this  deficiency.  EPA  then  conditionally 
approved  the  VOC  definition  in  the 
October  20, 1992,  SIP  revision  on  June 
23, 1994  (59  FR  32343). 

On  January  27, 1995,  Kentucky 
submitted  a  revision  to  the  SIP  that 
corrected  the  deficiency  outlined  above 
by  revising  the  VOC  definition  to  state 
that  test  methods  must  be  approved  by 
the  EPA.  The  submittal  also  included 
minor  revisions  to  rules  50:010.  51:001. 
59:001.  61:001.  and  63:001  which  both 
clarify  the  intent  of  the  rule  and  change 
the  address  of  a  Division  for  Air  Quality 
regional  office.  This  submittal  also 
revised  the  SIP  to  include  rule  65:001 — 
Definitions  and  abbreviations  of  terms 
used  in  401  KAR  Chapter  65.  This  rule 
is  identical  to  the  rules  50:010  through 
63:001. 

Final  Action 

EPA  is  approving  this  Kentucky  SIP 
submittal  because  the  revisions  are 
consistent  with  EPA  guidelines.  The 
EPA  is  publishing  this  action  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  this  Federal  Register 
publication,  the  EPA  is  proposing  to 
approve  the  SIP  revision  should  adverse 
or  critical  comments  be  filed.  This 
action  will  be  effective  on  July  28. 1995 
unless,  by  July  13. 1995,  adverse  or 
critical  comments  are  received. 

If  the  EPA  receives  such  comments, 
this  action  will  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  dociunent  that  will 
withdraw  the  final  action.  All  public 
comments  received  v«ll  then  be 
addressed  in  a  subsequent  final  rtde 
based  on  the  separate  proposed  rule. 
The  EPA  will  not  institute  a  second 
comment  period  on  this  action.  Any 
parties  interested  in  commenting  on  this 
action  should  do  so  at  this  time.  If  no 


such  comments  are  received,  the  public 
is  advised  that  this  action  will  be 
effective  on  July  28, 1995. 

Under  section  307(b)(1)  of  the  Act,  42 
U.S.C.  7607(b)(1),  petitions  for  judicial 
review  of  this  action  must  be  filed  in  the 
United  States  Court  of  Appeals  for  the 
appropriate  circtiit  by  August  14. 1995. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finaUty  of  this  rule  for 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2)  of  die  Act,  42  U.S.C. 
7607(b)(2).) 

The  OMB  has  exempted  these  actions 
from  review  under  Executive  Order 
12866. 

Nothing  in  this  action  shall  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  a  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

Under  the  Regulatory  FlexibiUty  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jiuisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  imder  section  110  and 
subchapter  I,  part  D  of  the  CAA  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP-approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  natiu-e  of  the 
Federal-state  relationship  under  the 
CAA,  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The  CAA 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grourds. 
Union  Electric  Co.  v.  U.S.  E.P.A..  427 
U.S.  246,  256-66  (S.Ct.  1976);  42  U.S.C. 
7410(a)(2)  and  7410(k)(3). 
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Unfunded  Mandates 

Under  Sections  202,  203.  and  205  of 
the  Unfunded  Mandates  Reform  Act  of 
1995  ("Unfunded  Mandates  Act"), 
signed  into  law  on  March  22. 1995.  EPA 
must  undertake  various  actions  in 
association  with  proposed  or  final  rules 
that  include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  the  private  sector,  or  to  State, 
local,  or  tribal  governments  in  the 
aggegate. 

Through  submission  of  this  State 
implementation  plan  or  plan  revision, 
the  State  and  any  affected  local  or  tribal 
governments  have  elected  to  adopt  the 
program  provided  for  under  Section  110 
of  the  Qean  Air  Act.  These  rules  may 
bind  State,  local  and  tribal  governments 
to  perform  certain  actions  and  also 
require  the  private  sector  to  perform 
certain  duties.  To  the  extent  that  the 
rules  being  approved  by  this  action  will 
impose  no  new  requirements;  such 
sources  are  already  subject  to  these 
regulations  under  State  law. 
Accordingly,  no  additional  costs  to 
State,  local,  or  tribal  governments,  or  to 
the  private  sector,  result  from  this 
action.  EPA  has  also  determined  that 
this  final  action  does  not  include  a 
mandate  that  may  result  in  estimated 
costs  of  $100  million  or  more  to  State, 
local,  or  tribal  governments  in  the 
aggregate  or  to  the  private  sector. 

List  of  Snbyects  in  40  CFK  Part  52 

Environmental  protection.  Air 
pollution  control,  Carbon  monoxide. 
Hydrocarbons,  Incorporation  by 
reference,  Intergovernmental  relations. 
Lead,  Nitrogen  dioxide,  Ozone, 
Particulate  matter.  Reporting  and 
recordkeeping  requirements.  Sulfur 
oxides. 

Dated:  May  8, 1995. 
Patrick  M.  Tskin. 

Acting  Regional  Administrator. 

Part  52  of  chapter  I.  title  40.  Code  of 
Federal  Regulations,  is  amended  as 
follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  tot  part  52 
continues  to  read  as  follows: 

AudMfHy.  42.U.S.C  7401-7671q. 

.Subpart  S — Kantucky 

2.  Section  52.920,  is  amended  by 
adding  paragraph  (c)(79)  to  read  as 
follows: 

f  52.920    idemification  of  plan. 

ft  *  *  *  * 

(c)  •  •  • 

(79)  Revisions  to  the  Commonwealth 
of  Kentucky  State  Implementation  Plan 


(SIP)  regarding  the  definition  of  volatile 
organic  compound  (VOC)  submitted  on 
January  27,  1995. 
(i)  Incorporation  by  reference. 

(A)  401  KAR  50:010.  Definitions  and 
abbreviations  of  terms  used  in  401  KAR 
Chapters  50.  51.  53.  55.  57.  59.  61.  63. 
and  65.  effective  April  6. 1995. 

(B)  401  KAR  51:001.  Definitions  and 
abbreviations  of  terms  used  in  401  KAR 
Chapter  51.  effective  April  6, 1995. 

(C)  401  KAR  59:001.  Definitions  and 
abbreviations  of  terms  used  in  401  KAR 
Chapter  59.  effective  April  6, 1995. 

(D)  401  KAR  61:001.  Definitions  and 
abbreviations  of  terms  used  in  401  KAR 
Chapter  61,  effective  April  6,  1995. 

(£)  401  KAR  63:001.  Definitions  and 
abbreviations  of  terms  used  in  401  KAR 
Chapter  63,  effective  April  6. 1995. 

(F)  401  KAR  65:001.  Definitions  and 
abbreviations  of  terms  used  in  401  KAR 
Chapter  65.  effective  April  6. 1995. 

(ii)  Other  material. 

(A)  May  4. 1995.  letter  bom  Phillip  J. 
Shepherd,  Secretary,  Natxiral  Resources 
and  Environmental  Protection  Cabinet 
to  John  H.  Hankinson,  Regional 
Administrator.  U.S.  EPA.  Region  IV. 

[FR  Doc.  95-14447  Filed  6-12-45;  8:45  am] 


40CFRPart52 
(MN37-1-«M1a;  FRL-6212-C] 

Approval  and  Promulgation  of 
tonptofnantadon  Plana;  RMnnaaota 

AGENCY:  U.S.  Environmental  Protection 
Agency  (USEPA). 
ACTION:  Direct  final  rule. 

StJMMURY:  Minnesota  requested  minor 
amendments  to  several  previously 
approved  administrative  orders 
addressing  emissions  of  particulate 
matter  and  sulRir.  The  amendments 
included  deleting  an  order  for  a  facility 
that  no  longer  has  significant  emissions, 
eliminating  reporting  requirements  for 
unscheduled  startups  and  shutdowns, 
clarifying  and  enhancing  dust  control 
practices  at  one  facility,  and  changing 
facility  names.  USEPA  is  approving  this 
request.  USEPA  is  also  correcting  the 
codification  for  a  previous  approval 
action. 

DATES:  This  action  will  be  effective  on 
August  14,  1995  unless  adverse  or 
critical  comments  are  received  by  July 
13, 1995.  If  the  effective  date  is  delayed, 
timely  notice  will  be  published  in  the 
Federal  Register. 

ADDRESSES:  Written  conunents  should 
be  addressed  to:  WilUam  L.  MacDowell. 
Chief.  Regulation  Development  Section, 
Air  Enforcement  Branch  (AE-17J), 


United  States  Environmental  Protection 
Agency.  77  West  Jackson  Boulevard. 
Chicago,  Illinois  60604. 

Copies  of  the  SIP  revision  request  and 
USEPA's  analysis  are  available  for 
public  inspection  during  normal 
business  hours  at  the  following 
addresses:  United  States  Environmental 
Protection  Agency,  Region  5,  Air  and 
Radiation  Division,  77  West  Jackson 
Boulevard  (AE-17J),  Chicago.  Illinois 
60604;  and  Office  of  Air  and  Radiation 
(OAR),  Docket  and  Information  Center 
(Air  Docket  6102).  Room  M1500.  United 
States  Environmental  Protection 
Agency,  401  M  Street.  SW.,  Washington. 
DC  20460. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Summerhays.  Air  Enforcement  Branch. 
Regulation  Development  Section  (AE- 
17J),  United  States  Environmental 
Protection,  Region  5.  Chicago.  Illinois 
60604.  (312)  886-6067. 

SUPPLEMENTARY  INFORMATION: 

L  Sununary  of  State  Submittal 

On  February  15. 1994,  USEPA 
approved  State  Implementation  Plan 
(SDP)  revisions  for  particulate  matter  for 
the  Saint  Paul  and  Rochester. 
Minnesota,  areas.  On  April  14. 1994. 
and  September  9,  1994.  USEPA 
approved  SIP  revisions  for  sulfur 
dioxide  {SO2)  for  much  of  the 
Miimeapolis-Saint  Paul  area.  The 
regulatory  portion  of  these  revisions 
consisted  of  administrative  orders 
limiting  emissions  from  affected 
facilities.  On  December  22,  1994, 
Miimesota  submitted  amendments  to 
the  administrative  orders  for  12  of  these 
facilities.  For  six  administrative  orders 
in  the  particulate  matter  SIP  for  Saint 
Paul,  namely  for  Ashbacb  Construction. 
Commercial  Asphalt,  Great  Lakes  Coal 
and  Dock.  Harvest  States  Cooperatives. 
Lafarge,  and  North  Star  Steel,  the 
administrative  orders  were  amended  to 
(1)  revise  the  statement  of  air  quaUty 
standards  to  reflect  revisions  in  the 
underl)ring  State  rules.  (2)  reduce 
opacity  reading  requirements  typically 
to  an  as  requested  basis,  and  (3) 
eliminate  the  requirement  to  report 
scheduled  startups  and  shutdowns. 
Administrative  orders  for  J.L.  Shiely  and 
the  Metropolitan  Council  were  revised 
the  same  way  except  that  the  order  for 
J.L.  Shiely  was  also  revised  to 
incorporate  more  frequent  and  more 
effective  road  treatment,  and  the  order 
for  the  Metropolitan  Coimcil  was 
revised  to  delete  reference  to  the 
Metropolitan  Waste  Control 
Commission.  The  order  for  PM  Ag 
Products  was  revoked  because  the 
relevant  sources  have  shut  down.  For 
the  one  administrative  order  in  the 
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particulate  matter  SIP  for  Rochester,  i.e. 
for  Rochester  Pubhc  Utilities,  the 
administrative  order  was  amended  to  (1) 
revise  the  statement  of  air  quality 
standards  to  reflect  revisions  in  the 
underlying  State  rules,  (2)  reduce 
opacity  reading  requirements  to  an  as 
requested  basis,  and  (3)  to  require 
reporting  of  startups  and  shutdowns 
only  if  they  are  unscheduled  and  cause 
exceedances  of  the  applicable 
limitations.  (The  company  is  required  to 
operate  continuous  opacity  monitors  to 
identify  periods  of  excessive  emissions.) 
For  SCb  in  the  Twin  Cities  area,  the 
administrative  order  for  Northern  States 
Power  was  amended  to  authorize  the 
company  to  bum  natiual  gas  at  six  oil- 
fired  gas  turbines,  and  the 
administrative  order  for  FMC 
Corporation  was  amended  to  show 
ownership  now  by  United  Defense,  LP. 

n.  Analysis  of  SUte  Submittal 

USEPA  reviewed  each  of  the  various 
amendments  submitted  by  Miimesota. 
The  revision  of  the  statement  of  air 
quality  standards  is  an  administrative 
improvement  that  makes  the  orders 
better  reflect  new  air  quality  standards 
in  the  underlying  State  rules.  The 
elimination  of  the  requirement  for 
opacity  testing  according  to  preset 
schedules  is  a  reasonable  revision 
because  these  sources  now  have 
compliance  histories  to  indicate  the 
needed  frequency  of  compliance  testing. 
In  any  case,  the  orders  provide  that 
MPCA  or  USEPA  can  require  opacity 
readings  at  any  time,  which  is  sufficient 
to  assure  enforceability  of  these  limits. 
The  elimination  of  requirements  to 
report  scheduled  startups  and 
shutdowns  to  MPCA  does  not  eliminate 
the  requirement  that  the  sources  record 
this  information,  and  thus  does  not 
reduce  MPCA's  or  USEPA's  ability  to 
obtain  this  information  when  necessary. 
For  the  special  case  of  Rochester  Public 
Utilities,  because  this  facility  uses 
electrostatic  precipitators  that  routinely 
have  unscheduled  startups  and 
shutdowns,  and  because  this  facility  is 
required  to  operate  continuous  opacity 
monitors,  it  is  reasonable  to  require  this 
company  to  report  only  those  startups 
and  shutdowns  that  are  unscheduled 
and  cause  exceedances  ofapplicable 
limits.  The  name  revisions  obviously 
have  no  environmental  impact.  The 
enhancement  of  the  road  cleaning 
requirements  for  J.L.  Shiely  clearly  will 
have  beneficial  environmental  impacts. 
The  order  for  the  nonexistent  equipment 
at  the  PM  Ag  Products  facility  is 
superfluous  and  may  therefore  be 
revoked  without  impact.  The  allowance 
for  Northern  States  Power  to  bum 
nat\ual  gas  at  six  gas  ttubines  at  its  Inver 


Hills  Station  has  no  effect  on  legally 
allowable  emissions  but  allows  an 
operational  alternative  that  in  practice 
wrill  reduce  emissions.  In  summary,  all 
of  the  amendments  requested  by 
Minnesota  are  approvable. 

m.  Rolemaking  Action 

USEPA  is  approving  the  amendments 
to  12  administrative  orders  as  requested 
by  the  State.  All  of  these  amendments 
were  adopted  and  effective  at  the  State 
on  December  21, 1994.  Specifically,  for 
partictilate  matter  in  Saint  Paul,  USEPA 
is  approving  amendments  to  the 
administrative  orders  for  the  following 
facilities:  (1)  The  Ashbach  Construction 
Company  facility  at  University  Avenue 
and  Omstead  Street.  (2)  the  Commercial 
Asphalt,  Inc.,  facility  at  Red  Rock  Road, 
(3}  the  Great  Lakes  Coal  &  Dock 
Company  facility  at  1031  Childs  Road, 
(4)  the  Harvest  States  Cooperatives 
facility  at  935  Childs  Road.  (5)  the 
LaFarge  Corporation  facility  at  2145     - 
Childs  Road,  (6)  the  Metropolitan 
Council  facility  at  2400  Childs  Road,  (7) 
the  North  Star  Steel  Company  faciUty  at 
1678  Red  Rock  Road,  and  (8)  the  J.L 
Shiely  Company  facility  at  1177  Childs 
Road.  USEPA  is  revoking  the  previously 
approved  administrative  order  for  the 
PM  Ag  Products,  Lie.  facility  at  2225 
Childs  Road.  For  particulate  matter  in 
Rochester,  USEPA  is  approving 
amendments  to  the  administrative  order 
for  the  Rochester  PubUc  Utilities  faciUty 
at  425  Silver  Lake  Drive.  For  sulfur 
dioxide  in  the  Minneapolis-Saint  Paul 
area.  USEPA  is  approving  amendments 
to  the  administrative  orders  for  the 
Northern  States  Power  Inver  Hills 
Station,  and  the  United  Defense,  LP 
facility  (formerly  the  FMC/U.S.  Navy 
facility)  in  Fridley. 

For  convenience.  USEPA  is  also  using 
this  rulemaking  to  correct  the 
codification  of  its  prior  approval  of 
Minnesota's  offset  mle.  Rule  7005.3050 
was  included  as  an  approved  rule,  and 
yet  Minnesota  had  repealed  this  rule. 
Therefore.  USEPA  is  amending  the 
codification  of  approved  Minnesota 
submittals  to  delete  reference  to  this 
rule. 

The  USEPA  is  publishing  this  action 
without  prior  proposal  because  USEPA 
views  this  action  as  a  noncontroversial 
revision  and  anticipates  no  adverse 
comments.  However,  USEPA  is 
publishing  a  separate  dociunent  in  this 
Federal  Registu-  publication,  which 
constitutes  a  "proposed  approval"  of  the 
requested  SIP  revision  and  clarifies  that 
the  rulemaking  will  not  be  deemed  final 
if  timely  adverse  or  critical  comments 
are  filed.  The  "direct  final"  approval 
shall  be  effective  on  August  14, 1995, 


unless  USEPA  receives  adverse  or 
critical  comments  by  July  13,  1995. 

If  USEPA  receives  comments  adverse 
to  or  critical  of  the  approval  discussed 
above,  USEPA  will  withdraw  this 
approval.  All  public  comments  received 
will  then  be  addressed  in  a  subsequent 
rulemaking  notice.  Any  parties 
interested  in  conunentinyg  on  this  action 
should  do  so  at  this  time. 

Nothing  in  this  action  should  be 
construed  as  permitting,  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  USEPA 
shall  consider  each  request  for  revisim 
to  the  SIP  in  light  of  specific  technical, 
economic,  and  environmental  factors 
and  in  relation  to  relevant  statutory  and 
regulatory  requirements. 

This  action  has  been  classified  as  a 
Table  3  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19.  1989  (54  FR  2214-2225).  as 
revised  by  an  October  4,  1993 
memorandum  from  Michael  H.  Shapiro, 
Acting  Assistant  Administrator  for  Air 
and  Radiation.  The  Office  of 
Management  and  Budget  exempted  this 
regulatory  action  from  Executive  Order 
12866  review. 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  etjeq..  USEPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  mle  on  small  entities  (5  U.S.C.  603 
and  604).  Alternatively,  USEPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  Part  D  of  the  Act  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  federal  SIP  approval  does 
not  impose  any  new  requirements,  i 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
Act,  preparation  of  a  regiilatory 
flexibility  analysis  would  constitute 
federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The  Act 
forbids  USEPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  USEPA,  427  U.S. 
246.  256-66  (S.Q.  1976);  42  U.S.C. 
7410(a)(2). 

Under  Sections  202.  203.  and  205  of 
the  Unfunded  Mandates  Reform  Act  of 
1995.  signed  into  law  on  March  22, 
1995.  USEPA  must  xmdertake  various 
actions  in  association  with  proposed  or 
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final  rules  that  include  a  Federal 
mandate  that  may  result  in  estimated 
costs  of  $100  million  or  more  to  the 
private  sector,  or  to  State,  local,  or  tribal 
governments  in  the  aggregate. 

Through  submission  of  the  State 
implementation  plan  or  plan  revisions 
approved  in  this  action,  the  State  has 
elected  to  adopt  the  program  provided 
for  uivler  section  110  of  the  Clean  Air 
Act.  The  rules  and  commitments  being 
approved  in  this  action  may  bind  State, 
local  and  tribal  governments  to  perform 
certain  actions  and  also  may  ultimately 
lead  to  the  private  sector  being  required 
to  perform  certain  duties.  To  the  extent 
that  the  rules  and  commitments  being 
approved  by  this  action  will  impose  or 
lead  to  the  imposition  of  any  mandate 
upon  the  State,  local  or  tribal 
governments  either  as  the  owner  or 
op>erator  of  a  source  or  as  a  regulator,  or 
would  impose  or  lead  to  the  imposition 
of  any  mandate  upon  the  private  sector, 
EPA's  action  will  impose  no  new 
requirements;  such  sources  are  already 
subject  to  these  requirements  under 
State  law.  Accordingly,  no  additional 
costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action.  The  USEPA  has 
also  determined  that  this  action  does 
not  include  a  mandate  that  may  result 
in  estimated  costs  or  $100  million  or 
more  to  State,  local,  or  tribal 
governments  in  the  aggregate  or  to  the 
private  sector. 

Under  Section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  August  14, 1995. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  Section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Incorporation  by 
reference.  Intergovernmental  relations. 
Particulate  matter,  Reporting  and 
recordkeeping  requirements.  Sulfur 
oxides. 

Note. — Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
Minnesota  was  approved  by  the  Director  of 
the  Federal  Register  on  July  1, 1982. 


Dated:  May  15,  1995. 
Valdas  V.  Adunkus, 

Regional  Administrator. 

Title  40  of  the  Code  of  Federal 
Regulations,  chapter  I,  part  52,  subpart 
Y,  is  amended  as  follows: 

PART  52— APPROVAL  AND 
PROMULGATION  OF 
IMPLEMENTATION  PLANS 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7401-7671q. 

2.  Section  52.1220  is  amended  by 
revising  paragraph  (c)(33)(i)(A)  and  by 
adding  paragraph  (c}(41)  to  read  as 
follows: 

§52.1220    htontmcation  of  plan. 


(c)*  •  * 
(33)*   •    • 

(D*   *   ' 

(A)  Rules  7005.3020,  7005.3030,  and 
7005.3040,  with  amendments  effective 
August  24, 1992. 

•         •         •         •         • 

(41)  On  December  22.  1994. 
Minnesota  submitted  miscellaneous 
amendments  to  11  previously  approved 
administrative  orders.  In  addition,  the 
previously  approved  administrative 
order  for  PM  Ag  Products  (dated  August 
25. 1992) is  revoked. 

(i)  Incorporation  by  reference. 

(A)  Amendments,  all  effective 
December  21,  1994,  to  administrative 
orders  approved  in  paragraph  {c)(29)  of 
this  section  for:  Ashbach  Construction 
Company;  Commercial  Asphalt,  Inc.; 
Great  Lakes  Coal  &  Dock  Company; 
Harvest  States  Cooperatives;  LaFarge 
Corporation;  Metropolitan  Council; 
North  Star  Steel  Company;  Rochester 
Public  Utilities;  and  J.L.  Shiely 
Company. 

(B)  Amendments,  effective  December 
21, 1994,  to  the  administrative  order 
approved  in  paragraph  (c)(30)  of  this 
section  for  United  Defense,  LP  (formerly 
FMC/U.S.  Navy). 

(C)  Amendments,  effective  December 
21, 1994,  to  the  administrative  order 
approved  in  paragraph  (c)(35)  of  this 
section  for  Northern  States  Power-Inver 
Hills  Station. 

|FR  Doc.  95-14450  Filed  6-12-95;  8:45  ami 
BILUNO  CODE  6560-60-P 


40  CFR  Parts  52  and  62 
PA-l  3-1 -6572a;  FRL-6210-7] 

Approval  and  Promulgation  of 
Implementation  Plans  and  Section 
111(d)  Plans;  State  of  Iowa,  Polk 
County 

AGENCY:  Enviroiunental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  This  final  action  approves  the 
State  Implementation  Plan  (SIP) 
revision  submitted  by  the  state  of  Iowa 
on  behalf  of  Polk  Coimty,  and  approves 
the  addition  of  an  emissions  limit  for 
sulfuric  add  mist  from  sulfuric  acid 
manufacturing  to  Iowa's  section  111(d) 
plan. 

The  state's  revision  involves 
modifications  to  the  Polk  County  air 
pollution  control  rules.  Polk  County  is 
an  attainment  area  for  all  criteria 
pollutants.  The  Polk  County  air  rules 
were  revised  to  make  them  consistent 
with  the  state  of  Iowa's  rules  contained 
in  the  Iowa  Administrative  Code  (lAC), 
which  have  been  previously  approved 
by  EPA  as  meeting  the  requirements  of 
the  Clean  Air  Act. 

DATES:  This  final  rule  is  effective  August 
14, 1995  unless  by  July  13.  1995  adverse 
or  critical  comments  are  received. 
ADDRESSES:  Copies  of  the  state  submittal 
and  the  EPA-prepared  technical  support 
doomient  (TSD)  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Environmental  Protection 
Agency.  Air  Branch.  726  Miimesota 
Avenue.  Kansas  City.  Kansas  66101;  and 
EPA  Air  and  Radiation  Docket  and 
Information  Center.  401  M  Street,  S.W., 
Washington,  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christopher  D.  Hess  at  (913)  551-7213. 
SUPPLEMENTARY  INFORMATION:  Begiiming 
with  its  initial  submission  in  1972,  the 
state  of  Iowa  has  operated  a  Federally 
approved  SIP  pursuant  to  the 
requirements  of  the  Clean  Air  Act 
(CAA).  During  the  past  two  decades, 
numerous  revisions  and  updates  have 
been  made  to  the  SIP  in  response  to  new 
Federal  requirements. 

The  state  of  Iowa's  section  111(d)  plan 
for  the  control  of  sulfuric  acid  mist 
emissions  from  existing  sulfuric  acid 
production  plants  and  for  the  control  of 
fluoride  emissions  from  existing 
phosphate  fertilizer  plants  was 
approved  by  EPA  in  a  Federal  Register 
notice,  imder  the  Code  of  Federal 
Regulations  Part  62  (50  FR  52920). 
published  December  27, 1985. 
REVIEW  OF  STATE  SUBMITTAL:  On  May  5, 
1994,  the  state  of  Iowa  submitted  to  EPA 
Polk  Coimty  Ordinance  No.  132,  which 


Federal  Register  /  Vol.  60,  No.  113  /  Tuesday,  June  13,  1995  /  Rules  and  Regulations         31091 


modifies  the  Polk  Coimty  Board  of 
Health  regulation  Chapter  5,  Air 
Pollution.  Polk  County  Ordinance  No. 
132,  which  was  adopted  by  the  Polk 
County  Board  of  Supervisors  on  October 
26,  1993,  and  became  effective 
December  2. 1993.  made  a  number  of 
revisions  to  the  Polk  County  air 
pollution  control  regulations.  The  state 
has  provided  evidence  of  control 
regulations.  The  state  has  provided 
evidence  of  the  lawful  adoption  of 
regulations,  public  notice,  and  public 
hearing  requirements. 

The  state  has  requested  that  these 
revisions  be  approved  as  a  modification 
of  the  SEP,  wi\h  the  exception  of  the 
following  articles  and  sections:  Chapter 
V,  Article  VI,  Section  5-16  (n)  and  (p) 
(Specific  Emissions  Standards);  Chapter 
V,  Article  VIII  (Emission  of  Odors; 
Slaughterhouses;  Reduction  of  Animal 
Matter);  and  Chapter  V,  Article  Xm 
(Variances).  The  revisions  include  air 
pollution  control  definitions  that 
parallel  those  in  the  lAC  and  in  various 
Federal  requirements  for  state  programs; 
for  example,  definitions  relating  to  new 
source  permitting. 

Other  revisions  that  were  made  in  the 
Polk  County  air  pollution  control 
regulations  include  the  following  items. 

1.  Visible  Emission  Measurement.  In 
Chapter  V,  Articles  ID  and  IV,  Sections 
5-6,  5-8,  and  5-9,  references  to  the 
Ringelmaim  Chart  as  a  measure  of 
visible  emissions  were  deleted,  leaving 
opacity  as  the  standard  by  which  visible 
emissions  are  measured.  The  opacity 
standard  by  which  visible  emissions  are 
measured  has  not  been  modified  from 
that  in  the  approved  SIP.  The  deletion 
of  the  Ringelmann  Chart  as  a  measure  of 
visible  emissions  makes  the 
requirements  consistent  with  the  EPA- 
approved,  state  rules,  in  chapter  23, 
sections  3(d)  and  4(12). 

2.  Stack  Testing.  In  Chapter  V,  Article 
VII.  Section  5-18.  the  conditions  that 
must  be  satisfied  when  stack  emission 
tests  are  required  were  revised  to 
include  earlier  notification  of  stack 
testing  by  equipment  owners.  The 
revisions  make  the  requirements 
consistent  with  the  state  rule  in  chapter 
25.  section  1(7). 

3.  Fuel-Burning  Permit  Exemptions. 
In  Chapter  V.  Article  X.  Sections  5-33 
and  5-39.  the  capacity  of  fuel-burning 
equipment  that  is  exempt  from  needing 
a  permit  was  reduced  irom  equipment 
with  a  capacity  of  less  than  50  million 
Btu  per  hour  input  (in  the  previously 
approved  SIP)  to  equipment  urith  a 
capacity  of  less  than  10  million  Btu  per 
hour  input. 

Additionally,  the  exemption  fi-om 
needing  a  permit  for  fuel-burning 
equipment  for  indirect  heating  with  a 


capacity  less  than  one  million  Btu  per 
hour  input  when  burning  No.  1  or  No. 
2  fuel,  exclusively,  was  deleted.  These 
revisions  expand  the  coverage  of 
emission-control  requirements  for  fuel- 
burning  sources.  In  addition,  the 
revisions  make  these  local  requirements 
consistent  with  the  state  rule  in  chapter 
22,  section  1(2). 

4.  Sulfuric  Acid  Emissions  Limits. 
Polk  County  Ordinance  No.  132  also 
sets  emissions  limits  for  sulfuric  acid 
mist  from  sulfuric  acid  manufacturing. 
The  sulfuric  acid  mist  emissions  limit, 
as  set  in  the  ordinance,  is  0.5  pounds  of 
sulfuric  acid  mist  per  ton  of  acid 
produced.  This  is  identical  to  the  limit 
contained  in  EPA's  "Final  Guideline 
Document:  Control  of  Sulfuric  Acid 
Mist  Emissions  from  Existing  Sulfuric 
Acid  Production  Units"  (EPA-450/2- 
77-019). 

For  additional  information  on 
revisions  made  in  the  Polk  County  air 
pollution  control  regulations,  the  reader 
may  refer  to  EPA's  TSD  prepared  for 
this  Iowa  SIP  revision. 

EPA  Action:  EPA  is  taking  final  action 
to  approve  the  revisions  to  the  SIP  and 
111(d)  plan  submitted  on  May  5, 1994, 
for  the  state  of  Iowa,  Polk  County.  As 
discussed  previously,  this  does  not 
include  the  rules  contained  in  Chapter 
V,  Article  VI.  Section  5-16(n)  and  (p); 
Chapter  V.  Article  Vni;  and  Chapter  V. 
Article  XHI. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP  or  111(d) 
plan.  Each  request  for  a  revision  to  the 
SIP  or  111(d)  plan  shall  be  considered 
separately  in  light  of  specific  technical, 
economic,  and  environmental  factors 
and  in  relation  to  relevant  statutory  and 
regulatory  requirements. 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities  (5  U.S.C.  603 
and  604).  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  CAA,  and 
111(d)  plan  approvals  under  section  111 
of  the  CAA  do  not  create  any  new 
requirements,  but  simply  approve 
requirements  that  the  state  is  already 
imposing.  Therefore,  because  the 
Federal  SIP  approval  and  111(d)  plan 
approval  do  not  impose  any  new 
requirements,  EPA  certifies  that  they  do 


not  have  a  significant  impact  on  any 
small  entities  affected. 

Moreover,  due  to  the  nature  of  the 
Federal-state  relationship  under  the 
CAA,  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The  CAA 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds 
[Union  Electric  Co.  v.  U.S.  E.P.A.,  427 
U.S.  246,  256-66  (S.Cl.  1976);  42  U.S.C 
7410(a)(2)). 

The  Office  of  Management  and  Budget 
has  exempted  these  actions  from  review 
under  Executive  Order  12866. 

Under  section  307(b)(1)  of  the  CAA. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  August  14, 1995.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review,  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2)). 

The  EPA  is  publishing  this  action 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  the  Fedo'al  Register 
publication,  the  EPA  is  proposing  to 
approve  the  SIP  revisions  and  111(d) 
plan  revision  should  adverse  or  critical 
comments  be  filed. 

If  the  EPA  receives  such  comments, 
this  action  will  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  notice  that  will  withdraw 
the  final  action.  All  public  comments 
received  will  then  be  addressed  in  a 
subsequent  rule  based  on  this  action 
serving  as  a  proposed  rule.  The  EPA 
will  not  institute  a  second  comment 
period  on  this  action.  Any  parties 
interested  in  commenting  on  this  action 
should  do  so  at  this  time. 

List  of  Subiects  in  40  CFR  Parts  52  and 
62 

Environmental  protection,  Air 
pollution  control,  Incorporation  by 
reference.  Intergovernmental  relations. 
Particulate  matter.  Reporting  and 
recordkeeping  requirements.  Sulfur 
oxides.  Volatile  organic  compounds. 
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Dated:  May  2. 1995. 
Omnk  Grains, 

Regional  Administrator. 

Qiapter  I.  title  40  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7401-7671q. 

Subpart  O— Iowa 

2.  Section  52.820  is  amended  by 
adding  paragraph  (c)(60)  to  read  as 
follows: 

fS2.820    Mantiflcadon  of  pian. 


(c)«  •  • 

(60)  On  May  5. 1994,  the  Director  of 
the  Iowa  Department  of  Natural 
Resources  submitted  revisions  to  the 
State  Implementation  Plan  (SIP)  to 
update  the  state's  incorporation  by 
reference  and  conformity  to  various 
Federally  approved  regulations. 

(i)  Incorporation  by  reference. 

(A)  Revised  rules,  "Polk  County 
Ordinance  No.  132 — Polk  County  Board 
of  Health  Rules  and  Regulations," 
effective  December  2, 1993.  This 
revision  approves  all  articles  in  Chapter 
V,  except  for  Article  VI,  Section  5-1 6(n) 
and  (p),  Article  VIII,  and  Article  Xm. 

(ii)  Additional  material. 

(A)  None. 

PART  62-{AMENDED] 

1.  The  authority  citation  for  part  62 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  740l-7671q. 

Subpart  Q— towa 

2.  Section  62.3850  is  amended  by 
adding  paragraph  (b)(3)  to  read  as 
follows: 

§  62.3S50    ld«ntjficatk>n  of  plan. 


(b) 


*   *   * 


(3)  Control  of  sulfur  dioxide  euid 
sulfuric  acid  mist  from  sulfuric  acid 
manufacturing  plants  in  Polk  County 
were  adopted  on  October  26,  1993,  and 
submitted  on  March  23.  1994. 

*  *  *  «  * 

(PR  Doc.  95-14389  Filed  6-12-95;  8:45  am] 

BILUNG  CODE  UtO-SO-P 


40CFRPart82 

tFRL-621»-1J 

RtN2060-AF99 

Protection  of  StratosplMrlc  Ozone 

agency:  Environmental  Protection 

Agency. 

action:  Final  rule. 

summary:  This  final  rule  restricts  or 
prohibits  substitutes  for  ozone  depleting 
substances  (ODSs)  under  the  U.S. 
Environmental  Protection  Agency  (EPA) 
Significant  New  Alternatives  Policy 
(SNAP)  program.  SNAP  implements 
section  612  of  the  amended  Clean  Air 
Act  of  1990  which  requires  EPA  to 
evaluate  and  regulate  substitutes  for  the 
ODSs  to  reduce  overall  risk  to  human 
health  and  the  environment.  Through 
these  evaluations,  SNAP  generates  lists 
of  acceptable  and  luiacceptable 
substitutes  for  each  of  the  major 
industrial  use  sectors.  The  intended 
effect  of  the  SNAP  program  is  to 
expedite  movement  away  from  ozone 
depleting  compounds  while  avoiding  a 
shift  into  high-risk  substitutes  posing 
other  enviromnental  problems. 

In  this  final  rule,  EPA  is  issuing 
decisions  on  the  acceptability  of  certain 
substitutes  proposed  by  the  Agency  on 
September  26, 1994  (59  FR  49108).  To 
arrive  at  determinations  on  the 
acceptability  of  substitutes,  the  Agency 
completed  a  cross-media  evaluation  of 
risks  to  human  health  and  the 
environment  by  sector  end-use. 

Public  comments  received  regarding 
this  rulemaking  have  been  fully 
simimarized  and  responded  to  in  the 
relevant  sector  sections  of  this  rule. 
Therefore,  no  sep>arate  comment 
response  document  has  been  developed 
to  accompany  this  rulemaking.  Copies 
of  the  eleven  public  comments  received 
on  the  NPRM  are  available  in  the  pubUc 
docket  supporting  this  final  rule. 
EFFECTIVE  DATE:  This  rule  is  effective  on 
July  13,  1995. 

ADDRESSES:  Materials  relevant  to  the 
rulemaking  are  contained  in  Air  Docket 
A-91^2,  Central  Docket  Section,  South 
Conference  Room  4,  U.S.  Environmental 
Agency,  401  M  Street,  SW.,  Washington, 
DC  20460.  The  docket  may  be  inspected 
between  8  a.m.  and  5:30  p.m.  weekdays. 
Telephone  (202)  260-7549.  As  provided 
in  40  CFR  part  2,  a  reasonable  fee  may 
be  charged  for  photocopying. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
Stratospheric  Ozone  Information 
Hotline  at  1-800-296-1996  between  10 
a.m.  and  4  p.m.  Eastern  Time  or  Sally 
Rand  at  (202)  233-9739  or  fax  (202) 
233-9577,  Substitutes  Analysis  and 


Review  Branch,  Stratospheric  Protection 
Division,  401  M  Street,  SW  (6205J), 
Washington,  DC  20460. 

SUPPI-EMENTARY  INFORMATION: 

I.  Background 

n.  Section  612  Program 

A.  Statutory  RequiiemeDts 

B.  Regulatory  History 
m.  Listing  of  Substitutes 

IV.  Administrative  Requirements 

V.  Administrative  Information 

I.  Background 

On  March  18,  1994,  EPA  promulgated 
a  final  rulemaking  setting  forth  its  plan 
for  administering  the  SNAP  program  (59 
FR  13044),  and  issued  its  initial  list  of 
decisions  on  the  acceptability  and 
unacceptability  of  a  number  of 
substitutes.  Since  the  March  1994 
rulemaking,  EPA  has  continued  to 
evaluate  and  approve  substitutes  as  they 
are  submitted  to  the  program. 

n.  Section  612  Program 

A.  Statutory  Requirements 

Section  612  of  the  Clean  Air  Act 
authorizes  EPA  to  develop  a  program  for 
evaluating  alternatives  to  ozone- 
depleting  substances.  EPA  is  referring  to 
this  program  as  the  Significant  New 
Alternatives  Policy  (SNAP)  program. 
The  major  provisions  of  section  612  are: 

•  Rulemaking — Section  612(c)  requires 
EPA  to  promulgate  rules  making  it  unlawful 
to  replace  any  class  I  (chlorofluorocarlwn, 
halon,  carbon  tetrachloride,  methyl 
chloroform,  methyl  bromide,  and 
hydrobromonuorocarbon)  or  class  II 
(hydrochlorofluorocarixjn)  substance  with 
any  substitute  that  the  Administrator 
determines  may  present  adverse  effects  to 
human  health  or  the  environment  where  the 
Administrator  has  identified  an  alternative 
that  (1)  reduces  the  overall  risk  to  human 
health  and  the  environment,  and  (2)  is 
currently  or  potentially  available. 

•  Listing  of  Unacceptable/ Acceptable 
Substitutes— -Section  612(c)  also  requires 
EPA  to  publish  a  list  of  the  substitutes 
unacceptable  for  sf>ecific  uses.  EPA  must 
publish  a  corresp>onding  list  of  acceptable 
alternatives  for  specific  uses. 

•  Petition  Process — Section  612(d)  grants 
the  right  to  any  person  to  petition  EPA  to  add 
a  substitute  to  or  delete  a  substitute  from  the 
lists  published  in  accordance  with  section 
612(c).  The  Agency  has  90  days  to  grant  or 
deny  a  petition.  Where  the  Agency  grants  the 
petition,  EPA  must  publish  the  revised  lists 
within  an  additional  6  months. 

•  90-day  Notification — Section  612(e) 
requires  EPA  to  require  any  person  who 
produces  a  chemical  substitute  for  a  class  I 
substance  to  notify  the  Agency  not  less  than 
90  days  before  new  or  existing  chemicals  are 
introduced  into  interstate  commerce  for 
signiflcant  new  uses  as  substitutes  for  a  class 
I  substance.  The  producer  must  also  provide 
the  Agency  with  the  producer's  unpublished 
health  and  safety  studies  on  such  substitutes. 
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•  Outreach — Section  612(b)(1)  states  that 
the  Administrator  shall  seek  to  maximize  the 
use  of  federal  research  bcilities  and 
resources  to  assist  users  of  class  I  and  II 
substances  in  identifying  and  developing 
alternatives  to  the  use  of  such  substances  in 
key  commercial  applications. 

•  Cyearing/jouse— Section  612(b)(4) 
requires  the  Agency  to  set  up  a  public 
clearinghouse  of  alternative  chemicals, 
product  sutwtitutes,  and  alternative 
manufactxiring  processes  that  are  available 
for  products  and  manufactxmng  processes 
which  use  class  I  and  II  substances. 

B.  Regulatory  History 

On  March  18. 1994,  EPA  published 
the  Final  Rulemaking  (FRM)  (59  FR 
13044)  which  described  the  process  for 
administering  the  SNAP  program  and 
issued  EPA's  first  acceptability  lists  for 
substitutes  in  the  major  industrial  use 
sectors.  These  sectors  include: 
refrigeration  and  air  conditioning;  foam 
blowing;  solvent  cleaning;  fire 
suppression  and  explosion  protection; 
sterilants;  aerosols;  adhesives,  coatings 
and  inks;  and  tobacco  expansion.  These 
sectors  comprise  the  principal  industrial 
sectors  that  historically  consume  large 
volumes  of  ozone-depleting  compounds. 

The  Agency  defines  a  "substitute"  as 
any  chemical,  product,  substitute,  or 
alternative  manufactiuing  process, 
whether  existing  or  new,  that  could 
replace  a  class  I  or  class  II  substance. 
Anyone  who  produces  a  substitute  must 
provide  the  Agency  with  health  and 
safety  studies  on  the  substitute  at  least 
90  days  before  introducing  it  into 
interstate  commerce  for  significant  new 
use  as  an  alternative.  This  requirement 
applies  to  chemical  manufacturers,  but 
may  include  importers,  formulators  or 
end-users  when  they  are  responsible  for 
introducing  a  substitute  into  commerce. 

m.  Listing  of  Substitutes 

To  develop  the  lists  of  imacceptable 
and  acceptable  substitutes,  EPA 
conducts  screens  of  health  and 
environmental  risks  posed  by  various 
substitutes  for  ozone-depleting 
compoimds  in  each  use  sector.  The 
outcome  of  these  risks  screens  can  be 
foimd  in  the  public  docket,  as  described 
above  in  the  ADDRESSES  portion  of  this 
FRM. 

Under  section  612,  the  Agency  has 
considerable  discretion  in  the  risk 
management  decisions  it  can  make  in 
SNAP.  The  Agency  has  identified  five 
possible  decision  categories:  acceptable, 
acceptable  subject  to  use  conditions; 
acceptable  subject  to  narrowed  use 
limits;  unacceptable;  and  pending. 
Acceptable  substitutes  can  be  used  with 
no  limits  for  all  applications  within  the 
relevant  sector  end-use.  Conversely,  it  is 
illegal  to  replace  an  ODS  with  a 


substitute  listed  by  SNAP  as 
unacceptable.  A  pending  listing 
includes  substitutes  for  which  the 
Agency  has  not  received  complete  data 
or  has  not  completed  its  review  of  the 
data. 

After  reviewing  a  substitute,  the 
Agency  may  determine  that  a  substitute 
is  acceptable  only  if  conditions  of  use 
are  met  to  minimize  rislts  to  human 
health  and  the  enviroiunent.  Use  of  such 
substitutes  in  ways  that  are  inconsistent 
with  such  use  conditions  renders  these 
substitutes  unacceptable. 

Even  though  the  Agency  can  restrict 
the  use  of  a  substitute  based  on  the 
potential  for  adverse  effects,  it  may  be 
necessary  to  permit  a  narrowed  range  of 
use  within  a  sector  end-use  because  of 
the  lack  of  alternatives  for  speciahzed 
applications.  Users  intending  to  adopt  a 
substitute  acceptable  with  narrowed  use 
limits  must  ascertain  that  other 
acceptable  dtematives  are  not 
technically  feasible.  Companies  must 
dociunent  the  results  of  their  evaluation, 
and  retain  the  results  on  file  for  the 
purpose  of  demonstrating  compliance. 
This  documentation  shall  include 
descriptions  of  substitutes  examined 
and  rejected,  processes  or  products  in 
which  the  substitute  is  needed,  reason 
for  rejection  of  other  alternatives,  e.g., 
performance,  technical  or  safety 
standards,  and  the  anticipated  date 
other  substitutes  will  be  available  and 
projected  time  for  switching  to  other 
available  substitutes.  Use  of  such 
substitutes  in  applications  and  end-uses 
which  are  not  specified  as  acceptable  in 
the  narrowed  use  limit  renders  these 
substitutes  unacceptable. 

As  described  in  the  final  rule  for  the 
SNAP  program  (59  FR  13044),  EPA 
believes  that  notice-and-comment 
rulemaking  is  required  to  place  any 
alternative  on  the  list  of  prohibited 
substitutes,  to  list  a  substitute  as 
acceptable  only  under  certain  use 
conditions  or  narrowed  use  limits,  or  to 
remove  an  alternative  from  either  the 
list  of  prohibited  or  acceptable 
substitutes. 

EPA  does  not  believe  that  rulemaking 
procedures  are  required  to  list 
alternatives  as  acceptable  with  no 
limitations.  Such  listings  do  not  impose 
any  sanction,  nor  do  they  remove  any 
prior  license  to  use  a  substitute. 
Consequently,  EPA  adds  substitutes  to 
the  list  of  acceptable  alternatives 
without  first  requesting  comment  on 
new  listings.  Updates  to  the  acceptable 
and  pending  lists  are  published  as 
separate  notices  in  the  Federal  Register. 

Parts  A.  through  C.  below  present  a 
detailed  discussion  of  the  substitute 
listing  determinations  by  major  use 
sector.  Tables  summarizing  listing 


decisions  in  this  final  rule  are  in  the 
Appendix  A.  The  comments  contained 
in  the  Appendix  A  provide  additional 
information  on  a  substitute.  Since 
comments  are  not  part  of  the  regulatory 
decision,  they  are  not  mandatory  for  use 
of  a  substitute.  Nor  should  the 
comments  be  considered  comprehensive 
with  respect  to  other  legal  obligations 
pertaining  to  the  use  of  the  substitute. 
However,  EPA  encourages  users  of 
acceptable  substitutes  to  apply  aU 
comments  in  their  use  of  these 
substitutes.  In  many  instances,  the 
comments  simply  describe  sound 
operating  practices  that  have  already 
been  identified  in  existing  industry  and/ 
or  building-code  standards.  Thus,  many 
of  the  comments,  if  adopted,  would  not 
require  significant  changes  in  existing 
operating  practices  for  the  affected 
industry. 

A.  Refrigeration  and  Air  Conditioning 

1.  Overview 

The  refrigeration  and  air  conditioning 
sector  includes  all  uses  of  class  I  and 
class  n  substances  to  produce  cooling, 
including  mechanical  refrigeration,  air 
conditioning,  and  heat  transfer.  Please 
refer  to  the  final  SNAP  rule  (59  FR 
13044)  for  a  more  detailed  description 
of  this  sector. 

The  refrigeration  and  air  conditioning 
sector  is  divided  into  the  following  end- 
uses: 

•  Commercial  comfort  air 
conditioning; 

•  Industrial  process  refrigeration 
systems; 

•  Industrial  process  air  conditioning; 

•  Ice  skating  rinks; 

•  Uranium  isotope  separation 
processing; 

•  Cold  storage  warehouses; 

•  Refrigerated  transport; 

•  Retail  food  refrigeration; 
^  Vending  machines; 

•  Water  coolers; 

•  Commercial  ice  machines; 

•  Household  refrigerators; 

•  Household  freezers; 

•  Residential  dehumidifiers; 

•  Motor  vehicle  air  conditioning; 

•  Residential  air  conditioning  and 
heat  piunps; 

•  Heat  transfer; 
and 

•  Very  low  temperature  refrigeration. 
In  addition,  each  end-use  is  divided 

into  retrofit  and  new  equipment 
applications.  EPA  has  not  necessarily 
reviewed  substitutes  in  every  end-use 
for  this  FRM. 

EPA  has  modified  the  list  of  end-uses 
for  this  sector  for  this  SNAP  update. 
EPA  added  a  new  end-use,  very  low 
temperatiu^  refrigeration.  Substitutes 
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for  this  end-use  had  been  reviewed 
since  the  final  rule,  and  therefore  were 
added  to  the  August  26, 1994  Notice. 
Please  refer  to  the  final  SNAP  rule  (59 
FR  13044)  for  a  detailed  description  of 
end-uses  other  than  these.  EPA  may 
continue  to  add  other  end-uses  in  hiture 
SNAP  updates. 

a.  Heat  Tiansfer 

As  discussed  above,  this  end-use 
includes  all  cooling  systems  that  rely  on 
a  fluid  to  lemove  heat  from  a  heat 
source  to  a  cooler  area,  rather  than 
relying  on  mechanical  refiigeration  to 
move  beat  fi-om  a  cool  area  to  a  warm 
one.  Gerjcjally,  there  are  two  types  of 
systems:  systems  with  fluid  pumps, 
referred  to  as  recirculating  coolers,  and 
those  that  rely  on  natural  convection 
cturents.  known  as  thermosyphons. 

b.  Very  Low  Temperature  Refrigeration 

Medical  freezers,  freezer-dryers,  and 
other  small  appliances  require 
extremely  reliable  refrigeration  cycles. 
These  systems  must  meet  stringent 
technical  standards  that  do  not  normally 
apply  to  refrigeration  systems.  They 
usually  have  very  small  charges. 
Because  they  operate  at  very  high  vapor 
pressurt  s.  and  because  performance  is 
critically  affected  by  any  charge  loss, 
standard  maintenance  for  these  systems 
tends  to  reduce  leakage  to  a  level 
considerably  below  that  for  other  types 
of  re&igeration  and  air  conditioning 
equipment. 

c.  CFC-13,  R-13B1,  and  R-503 
Industrial  Process  Refrigeration 

This  end-use  differs  frtjm  other  types 
of  industrial  refrigeration  only  in  that 
extremely  low  temperature  regimes  are 
required.  Although  some  substitutes 
may  work  in  both  these  extremely  low 
temperatures  and  in  systems  designed  to 
use  R-502,  they  may  be  acceptable  only 
for  this  end-use  because  of  global 
wanning  and  atmospheric  lifetime 
concerns.  These  concerns  are  discussed 
more  fully  below. 

2.  Response  to  Comments 

a.  Use  conditions  for  automotive 
refrigerants.  Two  commenters  requested 
changes  in  the  information  proposed  for 
labels  to  be  placed  on  automobiles 
retrofitted  to  use  alternative  refrigerants. 
They  explained  that  label  space  is 
constrained  and  requested  that  the 
statements  related  to  the  ozone- 
depleting  nature  of  automotive 
refrigerants  be  deleted.  EPA  agrees  that 
the  proposed  statements  were  too 
cumbersome.  This  FRM  shortens  the 
relevant  phrase  for  ozone-depleting 
refrigerants  and  eliminates  the  phrase 
for  non-ozone-depleting  refrigerants. 


One  commenter  stated  that  EPA  does 
not  have  the  authority  to  require  unique 
fittings  and  labels  for  automotive 
retrofits.  In  fact,  EPA  believes  its  broad 
mandate  under  SNAP  does  provide  the 
authority.  One  important  goal  of  the 
SNAP  program  is  to  ease  the  transition 
away  from  ozone-depleting  substances. 
As  the  number  of  acceptable  alternatives 
increases,  the  likelihood  of 
contaminating  the  supply  of  recycled 
CFC-12  increases.  EPA  believes  the 
fitting  and  label  requirements  will  help 
protect  consumers  and  the  environment 
by  preserving  the  purity  of  recycled 
CFC-12.  The  requirements  will  also 
help  ensure  that  clear  information  exists 
about  the  contents  of  motor  vehicle  air 
conditioning  systems.  In  addition.  EPA 
has  received  a  petition  requesting  a 
requirement  for  fittings  and  labels. 
Several  commenters  strongly  supported 
EPA's  efforts  to  reduce  the  risks  of 
cross-contamination  of  various 
alternatives.  Therefore,  this  FRM  retains 
the  fitting  and  label  provisions  from  the 
NPRM. 

Several  commenters  expressed 
concern  that  listing  a  refrigerant 
acceptable  or  acceptable  subject  to  use 
conditions  implies  that  it  is  effective  in 
all  systems,  that  it  is  compatible  with 
existing  equipment,  and  that  it  will  not 
affect  system  life.  EPA  believes  the 
purpose  of  the  SNAP  program  is  to 
review  the  human  health  and 
enviroiunental  implications  of 
alternatives  and  not  to  ensure  the 
effectiveness  of  new  refrigerants  or  the 
long-term  viability  of  equipment. 
Certainly  the  SNAP  lists  should  serve  as 
a  useful  reference  to  the  user 
community.  However,  one  of  the 
guiding  principles  of  the  SNAP  program 
is  to  let  the  market  decide  whether  there 
exists  a  "best"  alternative. 

Several  commenters  asked  EPA  to 
require  a  label  for  flammable  non- 
automotive  refrigerants.  EPA  will 
consider  this  idea  when  reviewing 
future  submissions. 

b.  HCFC  Blend  Beta  and  R-401C. 
Several  commenters  expressed  concern 
that  these  blends  contain  flammable 
substances.  As  discussed  in  the  NPRM, 
testing  has  shown  that  HCFC  Blend  Beta 
and  R-401C  are  not  flammable  and  do 
not  become  flammable  through 
fractionation.  Several  other  acceptable 
refrigerants  contain  hydrocarbons  and 
other  flammable  components,  which 
can  add  to  a  blend's  effectiveness.  If 
these  components  are  present  in  small 
enough  amounts,  the  blends  are 
nonflammable. 

Several  commenters  raised  the  issue 
of  selective  absorption  of  flammable 
components  by  the  lubricant.  They  are 
concerned  that  over  time,  the  oil  will 


concentrate  the  flanunable  hydrocarbon, 
possibly  yielding  a  flammable  mixture 
in  the  system.  EPA  is  not  aware  of  any 
data  validating  this  claim.  However, 
should  information  become  available. 
EPA  invites  a  petition  to  review  its 
decision  on  HCFC  Blend  Beta. 

Several  commenters  expressed 
concern  that  HCFC  Blend  Beta  and 
R-401C  contain  class  11  compounds, 
HCFC-22  and  HCFC-124.  respectively. 
While  these  compounds  do  contribute 
to  ozone  depletion.  EPA  controls  their 
production  under  the  accelerated 
phaseout.  As  in  the  stationary  end-uses. 
EPA  believes  the  HCFCs  have  a  role  as 
transitional  refrigerants.  Until  the  end  of 
production.  HCFCs  can  help  ease  the 
switch  away  from  the  CFCs  by 
providing  additional  alternatives. 

Several  commenters  suggest  that 
using  blend  refrigerants  will  not  reduce 
the  cost  of  retrofitting  existing  cars  to 
use  HFC-1 34a.  Using  other  refrigerants 
may  help  reduce  these  costs  for  some 
range  of  models.  However,  even  if  it 
were  possible  to  devise  a  reliable 
measure  of  cost  reductions  for 
individual  cars,  EPA's  primary  interest 
is  the  human  health  and  environmental 
issues  associated  with  a  refrigerant.  The 
market  will  determine  any  substitute's 
success  based  on  cost. 

c.  R-^03B  and  R-^05A.  Several 
commenters  requested  that  EPA 
consider  other  factors  besides  global 
warming  potential  (GWP)  and  hfetime 
and  approve  R-403B  and  R-405A, 
which  contain  high  concentrations  of 
perfluorocarbons  (PFCs),  as  substitutes 
for  R-502  and  CFC-12,  respectively. 
EPA  considers  energy  savings, 
flammability.  and  toxicity,  in  addition 
to  ozone  depletion  potential  and  global 
warming  potential,  in  its  SNAP  review. 
The  PFCs  as  a  class  have  extremely  long 
lifetimes  and  very  high  GWPs.  In 
addition  to  potential  global  warming 
caused  by  PFCs,  their  lifetimes  mean 
that  any  unanticipated  effects  would  be 
irreversible.  These  factors  are 
significantly  higher  than  those  of  any 
other  class  of  refrigerants.  Although  the 
average  GWP  of  a  blend  may  be  lower 
than  that  of  the  individual  components, 
when  released  to  the  atmosphere  the 
components  act  independently.  Thus, 
the  PFCs'  high  GWP  and  long  lifetime 
wrill  have  the  same  impact  as  if  they  had 
been  released  as  pure  substances.  In 
accordance  with  the  SNAP  guiding 
principles.  EPA  does  not  intend  to  make 
fine  distinctions.  However,  the  lifetime 
and  GWP  of  PFCs  pose  higher  overall 
risk  than  the  other  available  substitutes. 

Several  commenters  point  out  that 
because  R^03B  contains  HCFC-22, 
intentional  venting  is  already  prohibited 
under  section  608,  and  therefore 
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emissions  would  be  minimal.  This 
claim  ignores  the  substantial  leakage 
emissions  from  nearly  all  refrigeration 
equipment,  and  especially  retail  food 
and  industrial  refrigeration  systems. 

One  commenter  expressed  concern 
that  EPA  was  forcing  industry  to  use 
R— 402A.  another  refrigerant  deemed 
acceptable  under  SNAP.  EPA  disagrees, 
as  it  has  already  listed  several  other 
alternatives  for  R-502,  including 
R-404A.  R-407A,  R-407B,  R-408A,  and 
R-507.  The  commenter  also  stated  that 
using  refrigerants  other  than  R-403B 
would  result  in  the  production  of  an 
untenable  amount  of  contaminated  oil 
requiring  special  handling  under  RCRA. 
Exemptions  exist  for  CFC-contaminated 
oil,  and  the  volumes  involved  would  be 
absorbed  easily  into  the  existing  used 
oil  infrastructure. 

One  commenter  stated  that  EPA  had 
departed  from  its  usual  listing  of  PFCs 
as  acceptable  subject  to  narrowed  use 
limits,  and  requested  that  EPA  include 
R-403B  in  the  same  category.  However, 
EPA  has  only  found  PFCs  acceptable 
where  no  other  alternative  is  feasible 
from  a  technical  or  safety  perspective.  A 
large  number  of  other  acceptable 
substitutes  exist  for  R-502  that  contain 
substances  with  much  lower  GWPs  and 
shorter  lifetimes.  Thus,  this  FRM 
promulgates  the  unacceptability 
determinations  for  R-403B  and  R-405A. 

However,  two  commenters  requested 
that  EPA  consider  grandfathering 
existing  uses  of  R— 403B.  In  two  specific 
cases,  EPA  determined  that 
grandfathering  is  appropriate:  Industrial 
process  refrigeration  and  refrigerated 
transport.  These  cases  are  explained  in 
detail  in  the  section  discussing  R-403B. 

d.  Perfluorocarbons  (PFCs).  One 
commenter  requests  that  EPA  not 
impose  a  narrowed  use  limit  on  PFCs 
used  in  heat  transfer  applications.  The    - 
commenter  further  suggests  that  this 
designation  is  inconsistent  with 
previous  narrowed  use  limits  imposed 
in  other  sectors.  The  commenter  also 
indicated  that  EPA  has  already  received 
ample  proof  of  several  applications 
where  PFCs  are  the  only  viable 
alternatives. 

EPA  believes  the  PFCs  may  be  the 
only  viable  substitutes  for  specific  types 
of  existing  heat  transfer  equipment.  For 
example,  as  listed  in  the  SNAP  FRM, 
uranium  enrichment  plants  are  already 
an  acceptable  use  for  PFCs.  This  user 
has  already  demonstrated  that  no  other 
substitute  would  work.  EPA  agrees  with 
the  commenter  that  for  existing 
equipment,  sufficient  evidence  exists 
that  no  substitutes  other  than  PFCs 
exist.  Thus,  EPA  is  allowing  the  use  of 
PFCs  in  retrofit  and  existing  system 
designs  only. 


For  new  equipment  designs,  however, 
EPA  believes  other  alternatives  may 
well  exist.  Therefore,  for  new 
equipment  designs,  users  must  conduct 
a  study  to  determine  that  no  other 
alternative  is  feasible.  Note  that  users 
need  only  retain  the  analysis  for  their 
owm  records;  no  submission  of 
information  to  EPA  is  required. 

If  EPA  were  to  grant  unconditional 
acceptability,  there  would  be  no 
requirement  for  users  to  examine  other 
substitutes  before  adopting  PFCs.  EPA 
has  articulated  the  view  that,  because  of 
their  high  GWPs  and  very  long  lifetimes, 
PFCs  must  remain  alternatives  of  last 
resort;  in  other  words,  their  use  should 
be  limited  to  those  areas  where  no  other 
means  exist  to  replace  ODS.  While  the 
niche  market  for  PFCs  in  heat  transfer 
applications  may  be  small,  EPA  has  a 
strong  interest  in  restricting  its  growrth. 
As  discussed  above,  PFCs  have 
extremely  long  lifetimes  and  high 
GWPs.  EPA  strongly  encourages 
manufacturers  to  devise  other  means  of 
replacing  the  ODS  used  in  heat  transfer. 

The  commenter  also  objects  to  EPA's 
description  of  PFCs  as  agents  of  last 
resort.  EPA  maintains  that  for  new  heat 
transfer  equipment,  systems  should  use 
PFCs  only  where  no  other  alternatives 
will  work.  For  the  reasons  described  in 
the  paragraph  above,  this  FRM  retains 
the  original  language. 

However,  EPA  agrees  with  the 
commenter's  request  to  provide 
additional  guidance  about  the  types  of 
systems  that  may  require  PFCs.  EPA  has 
included  specific  examples  in  the  listing 
for  PFCs. 

The  commenter  also  objected  to  EPA's 
reference  to  future  rulemakings  under 
section  608  of  the  Clean  Air  Act.  EPA 
agrees  and  has  removed  the  reference. 

The  commenter  further  believes  EPA 
should  grant  acceptance  to  the  use  of 
PFCs  in  several  specific  end-uses,  rather 
than  issuing  a  narrowed  use  limit 
determination  for  heat  transfer  as  a 
whole.  The  commenter  cites  as  an 
example  the  listing  of  PFCs  as 
acceptable  for  use  in  uranium 
enrichment  plants.  EPA  beUeves  that 
heat  transfer  systems  bear  enough 
similarity  to  be  included  under  one  end- 
use.  The  substitutes  list  should  not  be 
complicated  by  too  many  subcategories 
which  would  result  in  significant 
redundancy.  The  distinction  between 
retrofit  and  new  use  will  allow  existing 
equipment  to  use  non-ODS  substitutes 
while  still  restricting  the  design  of  new 
systems  that  would  use  PFCs.  For  the 
reasons  stated  above,  EPA  beUeves  it  is 
important  to  place  such  a  restriction  on 
the  design  of  new  systems.  However, 
even  within  new  use,  the  narrowed  use 
limit  is  intended  to  allow  the  use  of  an 


otherwise  unacceptable  substitute  in 
cases  where  nothing  else  is  feasible  from 
a  safety  or  technical  perspective. 

The  commenter  also  expresses  a  belief 
that  EPA  should  not  include  heat 
transfer  systems  within  the  refrigeration 
and  air  conditioning  sector.  EPA 
disagrees  and  has  already  issued  a  final 
applicability  determination  that 
Vaportran  transformers  are  appliances 
that  fall  under  regulations  issued  under 
section  608  of  the  Clean  Air  Act.  While 
heat  transfer  is  not  refrigeration  in  the 
thermodynamic  sense  of  moving  heat 
from  a  cool  area  to  a  warm  one,  it  is  a 
process  aimed  at  temperature  control. 

The  commenter  further  notes  that 
EPA  indicated  that  the  refrigeration  and 
air  conditioning  sector  includes  all 
mechanical  and  non-mechanical 
refrigeration,  air  conditioning,  and  heat 
transfer.  The  commenter  believes  this 
statement  causes  confusion  by 
neglecting  to  define  "non-mechanical 
refrigeration."  EPA's  intention  was  to 
include  alternative  processes  that  do  not 
use  a  refrigerant  in  the  strictest  sense, 
such  as  evaporative  cooling  or 
absorption  cycle  machinery.  The  term 
"mechanical"  is  intended  to  refer  to 
compressor-drive  vapor  compression 
cycle  systems.  However,  EPA  agrees  that 
the  statement  in  the  NPRM  was 
confusing  and  has  removed  the 
reference  to  non-mechanical 
refrigeration  in  this  FRM. 

e.  Hydrocarbon  Blend  B.  One 
commenter  requested  that  EPA  find 
Hydrocarbon  Blend  B  acceptable  based 
on  several  reports.  EPA  had  prev^|jisly 
reviewed  the  bulk  of  these  reports  and 
found  them  insufficient  to  demonstrate 
the  safety  of  this  substitute.  In  addition, 
the  statement  that  Hydrocarbon  Blend  B 
has  a  high  ignition  point  is  misleading. 
This  blend  readily  ignites  at  room 
temperature  in  the  presence  of  a  spark 
or  a  flame.  No  report  has  supported  the 
notion  that  this  blend  must  be  heated  to 
very  high  temperatures  before  it  will 
propagate  a  flame.  As  stated  in  the 
SNAP  FRM  on  March  18, 1994,  EPA 
requires  a  comprehensive,  scientifically 
valid  risk  assessment  if  a  refrigerant  is 
flammable,  and  no  such  study  has  been 
performed.  EPA  therefore  maintains  its 
position  that  Hydrocarbon  Blend  B  is 
unacceptable  as  a  substitute  for  CFC-12 
in  automobiles  and  several  other  end- 
uses. 

3.  Substitutes  for  Refrigerants 

Substitutes  fall  into  eight  broad 
categories.  Seven  of  these  categories  are 
chemical  substitutes  used  in  the  same 
vapor  compression  cycle  as  the  ozone- 
depleting  substances  being  replaced. 
They  include  hydrochlorofluorocarbons 
(HCFCs),  hydrofluorocarbons  (HFCs), 


THE  PAPER  AND  INK  USED  IN  THE  ORIGINAL 
PULlCATiON  MAV  AFFECT  THE  OUAL I  TV  OF 
THE  MICROFORM  EDITION. 


31096         Federal  Register  /  Vol.  60.  No.  113  /  Tuesday,  June  13,  1995  /  Rules  and  Regulations 


hydrocarbons,  refrigerant  blends, 
ammonia,  perfluorocarbons  (PFCs),  and 
chlorine  systems.  The  eighth  category 
includes  alternative  technologies  that 
generally  do  not  rely  on  vapor 
compression  cycles.  Please  refer  to  the 
final  SNAP  rule  (59  FR  13044)  for  more 
discussion  of  these  broad  categories. 

4.  Listing  Decisions 

a.  Acceptable.  CFC-11.  CFC-12,  CFC- 
113,  CFC-114,  CFC-115  Heat  Transfer, 
Retrofit  and  Existing  Equipment 
Designs. 

(a)  Perfluorocarbons. 
PerfluoTocarbons  are  acceptable  as 
substitutes  for  CFC-11,  CFC-12.  CFC- 
1 13,  CFC-114.  and  CFC-115  in 
retrofitted  heat  transfer  systems  and  in 
existing  designs.  Although  EPA 
normally  discusses  acceptable 
substitutes  in  its  Notices,  this  decision 
is  the  result  of  comments  received  on 
the  proposal.  PFCs  covered  by  this 
determination  are  CsFg  C4F10.  C}Fi2, 
C5F,  ,NO,  CftFu.  CftF.jNO.  C7F,6. 
C7F,jNO,  CgFig.  CJrieO,  and  C9F2,N. 
PFCs  offer  high  dielectric  resistance, 
noncorrosivity,  thermal  stabiUty, 
materials  compatibility,  chemical 
inertness,  low  toxicity,  and 
nonflammability.  In  addition,  they  do 
not  contribute  to  ground-level  ozone 
formation  or  stratospheric  ozone 
depletion.  The  principal  characteristic 
of  concern  for  PFCs  is  that  they  have 
long  atmospheric  lifetimes  and  have  the 
potential  to  contribute  to  global  cUmate 
change.  For  instance,  C3F12  has  a 
lifetime  j^f  4,100  years  and  a  100-year 
GWP  of^eOO.  PFCs  are  also  included  in 
the  Climate  Change  Action  Plan,  which 
broadly  instructs  EPA  to  use  section  612 
of  the  CAA.  as  well  as  volimtary 
programs,  to  control  emissions.  Despite 
these  concerns,  EPA  is  listing  PFCs  as 
acceptable  in  heat  transfer  appUcations 
because  they  may  be  the  only 
substitutes  that  can  satisfy  safety  or 
performance  requirements.  For  example, 
a  transformer  may  require  very  high 
dielectric  strength,  or  a  heat  transfer 
system  for  a  chlorine  manufacturing 
process  could  require  compatibility 
with  the  process  stream. 

In  cases  where  users  must  adopt 
PFCs,  they  should  make  every  effort  to: 

•  Recover  and  recycle  these  fluids 
during  servicing; 

•  Adopt  maintenance  practices  that 
reduce  leakage  as  much  as  is  technically 
feasible; 

•  Recover  these  fluids  after  the  end  of 
the  equipment's  useful  life  and  either 
recycle  them  or  destroy  them;  and 

•  Continue  to  search  for  other  long- 
term  alternatives. 

Users  of  PFCs  should  note  that  if 
other  alternatives  become  available. 


EPA  could  be  petitioned  to  list  PFCs  as 
unacceptable  due  to  the  availability  of 
other  suitable  substitutes.  If  such  a 
petition  were  granted.  EPA  may 
grandfather  existing  uses  upon 
consideration  of  cost  and  timing  of 
testing  and  implementation  of  new 
substitutes.  EPA  urges  industry  to 
develop  new  alternatives  for  this  end- 
use  that  do  not  contain  substances  with 
such  high  GWPs  and  long  lifetimes. 

b.  Acceptable  Subject  to  Use 
Conditions.  (1)  CFC-12  Automobile  and 
Non-automobile  Motor  Vehicle  Air 
Conditioners.  Retrofit  and  New. 

EPA  is  concerned  that  the  existence  of 
several  substitutes  in  this  end-use  may 
increase  the  likelihood  of  significant 
refrigerant  cross-contamination  and 
potential  failure  of  both  air  conditioning 
systems  and  recovery/recycling 
equipment.  In  addition,  a  smooth 
transition  to  the  use  of  substitutes 
strongly  depends  on  the  continued 
purity  of  the  recycled  CFC-12  supply. 
In  order  to  prevent  cross-contamination 
and  preserve  the  purity  of  recycled 
refrigerants,  EPA  is  imposing  several 
conditions  on  the  use  of  all  motor 
vehicle  air  conditioning  refrigerants.  For 
the  purposes  of  this  rule,  no  distinction 
is  made  between  "retrofit"  and  "drop- 
in"  refrigerants;  retrofitting  a  car  to  use 
a  new  refrigerant  includes  all 
procedures  that  result  in  the  air 
conditioning  system  using  a  new 
refrigerant.  It  should  be  noted  that  EPA 
primarily  reviews  refrigerants  based  on 
environmental  and  health  factors.  Issues 
related  to  performance  and  durabiUty 
fall  outside  the  scope  of  SNAP  review. 

To  meet  the  requirements  under 
section  612,  when  retrofitting  a  CFC-12 
system  to  use  any  substitute  refrigerant, 
the  following  conditions  must  be  met: 

•  Each  refrigerant  may  only  be  used 
with  a  set  of  fittings  that  is  unique  to 
that  refrigerant.  These  fittings  (male  or 
female,  as  appropriate)  must  be  used 
with  all  containers  of  the  refrigerant,  on 
can  taps,  on  recovery,  recycling,  and 
charging  equipment,  and  on  all  air 
conditioning  system  service  ports. 
These  fittings  must  be  designed  to 
mechanically  prevent  cross-charging 
with  another  refrigerant.  A  refrigerant 
may  only  be  used  with  the  fittings  and 
can  taps  specifically  intended  for  that 
refrigerant.  Using  an  adapter  or 
deliberately  modifying  a  fitting  to  use  a 
different  refrigerant  will  be  a  violation 
of  this  use  condition.  In  addition, 
fittings  shall  meet  the  following  criteria, 
derived  from  Society  of  Automotive 
Engineers  (SAE)  standards  and 
recommended  practices; 
— When  existing  CFC-12  service  ports 

are  to  be  retrofitted,  conversion 


assembhes  shall  attach  to  the  CFC-12 
fitting  with  a  thread  lock  adhesive 
and/or  a  separate  mechanical  latching 
mechanism  in  a  manner  that 
permanently  prevents  the  assembly 
from  being  removed. 

— All  conversion  assemblies  and  new 
service  ports  must  satisfy  the 
vibration  testing  requirements  of 
sections  3.2.1  or  3.2.2  of  SAE  JI66O, 
as  appUcable.  excluding  references  to 
SAE  J639  and  SAE  12064.  which  are 
specific  to  HFC-134a. 

— In  order  to  prevent  discharge  of 
refrigerant  to  the  atmosphere,  systems 
shall  have  a  device  to  limit 
compressor  operation  before  the 
pressure  relief  device  will  vent 
refrigerant.  This  requirement  is 
waived  for  systems  that  do  not  feature 
such  a  pressure  rehef  device. 

— All  CFC-12  service  ports  shall  be 
retrofitted  with  conversion  assemblies 
or  shall  be  rendered  permanently 
incompatible  for  use  with  CFC-12 
related  service  equipment  by  fitting 
with  a  device  attached  with  a  thread 
lock  adhesive  and/or  a  separate 
mechanical  latching  mechanism  in  a 
manner  that  prevents  the  device  from 
being  removed. 
•  When  a  retrofit  is  performed,  a  label 

must  be  used  as  follows: 

— The  person  conducting  the  retrofit 
must  apply  a  label  to  the  air 
conditioning  system  in  the  engine 
compartment  that  contains  the 
following  information: 

*  The  name  and  address  of  the 
technician  and  the  company 
performinB  the  retrofit; 

*  the  date  of  the  retrofit; 

*  The  trade  name,  charge  amount,  and, 
when  applicable,  the  ASHRAE 
numerical  designation  of  the 
refrigerant; 

*  The  type,  manufacturer,  and  amount 
of  lubricant  used; 

*  If  the  refrigerant  is  or  contains  an 
ozone-depleting  substance,  the  phrase 
"ozone  depleter";  and 

*  If  the  refrigerant  displays  flammability 
limits  as  blended,  measured  according 
to  ASTM  E681,  the  statement  "This 
refrigerant  is  FLAMMABLE.  Take 
appropriate  precautions." 

— Tnis  label  must  be  large  enough  to  be 
easily  read  and  must  be  permanent. 

— ^The  Background  color  must  be  unique 
to  the  refrigerant. 

— The  label  must  be  a&ced  to  the 
system  over  information  related  to  the 
previous  refrigerant,  in  a  location  not 
normally  replaced  during  vehicle 
repair. 

— Information  on  the-previous 

refrigerant  that  cannot  be  covered  by 
the  new  label  must  be  permanently 
rendered  unreadable. 


THE  PAPER  AND  ! NK  USED  IN  THE  ORIGINAL 
PUL'CATiON  MAV  AFFECT  THE  QUALITY  OF 
THE  MICRQFCRM  EDITION. 
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•  No  substitute  refrigerant  may  be 
used  to  "top-off"  a  system  that  uses 
another  refrigerant.  The  original 
refrigerant  must  be  recovered  in 
accordance  with  regulations  issued 
under  section  609  of  the  CAA  prior  to 
charging  with  a  substitute. 

Since  these  use  conditions  necessitate 
unique  fittings  and  labels,  it  v«ll  be 
necessary  for  developers  of  automotive 
refrigerants  to  consult  with  EPA  about 
the  existence  of  other  alternatives.  Such 
discussions  will  lower  the  risk  of 
duplicating  fittings  already  in  use. 

No  SNAP  determination  guarantees 
satisfactory  performance  from  a 
refrigerant.  Consult  the  original 
equipment  manufacturer  or  service 
personnel  for  further  information  on 
using  a  refrigerant  in  a  particular 
system. 

(a)  HFC-134a.  HFC-134a  is 
acceptable  as  a  substitute  for  CFC-12  in 
retrofitted  and  new  motor  vehicle  air 
conditioners,  subject  to  the  use 
conditions  applicable  to  motor  vehicle 
air  conditioning  described  above.  HFC- 
134a  does  not  contribute  to  ozone 
depletion.  HFC-134a'8  GWP  and 
atmospheric  lifetime  are  close  to  those 
of  other  alternatives  which  have  been 
determined  to  be  acceptable  for  this 
end-use.  However,  HFG-134a's 
contribution  to  global  warming  could  be 
significant  in  leaky  end-uses  such  as 
motor  vehicle  air  conditioning  systems 
(MV ACS).  EPA  has  determined  that  the 
use  of  HFC-134a  in  these  applications 
is  acceptable  because  industry 
continues  to  develop  technology  to  limit 
emissions.  In  addition,  the  number  of 
substitutes  available  for  use  in  MVACS 
is  currently  limited.  HFC-134a  is  not 
flammable  and  its  toxicity  is  low.  While 
HFC-134a  is  compatible  with  most 
existing  refrigeration  and  air 
conditioning  equipment  parts,  it  is  not 
compatible  with  the  mineral  oils 
currently  used  in  such  systems.  An 
appropriate  ester-based,  poly  alky  lene 
glycol-based,  or  other  type  of  lubricant 
should  be  used.  Consult  the  original 
equipment  manufactiirer  or  the  retrofit 
kit  manufacturer  for  further  information. 

(b)  R-401C. 

R-401C.  which  consists  ofHCFC-22, 
HFC-152a,  and  HCFC-124.  is 
acceptable  as  a  substitute  for  CFC-12  in 
retrofitted  and  new  motor  vehicle  air 
conditioners,  subject  to  the  use 
conditions  applicable  to  motor  vehicle 
air  conditioning  described  above. 
HCFC-22  and  HCFC-124  contribute  to 
ozone  depletion,  but  to  a  much  lesser 
degree  than  CFC-12.  The  production  of 
HCFC-22  will  be  phased  out  according 
to  the  accelerated  phaseout  schedule 
(pubUshed  12/10/93.  58  FR  65018).  The 
GWP  of  HCFC-22  is  somewhat  higher 


than  other  alternatives  for  this  end-use. 
Experimental  data  indicate  that  HCFC- 
22  may  leak  through  flexible  hosing  in 
mobile  air  conditioners  at  a  high  rate.  In 
order  to  preserve  the  blend's 
composition  and  to  reduce  its 
contribution  to  global  warming.  EPA 
strongly  reconunends  using  barrier 
hoses  when  hose  assemblies  need  to  be 
replaced  during  a  retrofit  procedure. 
The  GWPs  of  the  other  components  are 
low.  Although  this  blend  does  contain 
one  flammable  constituent,  the  blend 
itself  is  not  flammable.  Leak  testing 
demonstrated  that  the  blend  never 
becomes  flanunable. 

(c)  HCFC  Blend  Beta.  HCFC  Blend 
Beta,  which  consists  of  HCFC-124, 
HFC-134a,  and  isobutane.  is  acceptable 
as  a  substitute  for  CFC-12  in  retrofitted 
and  new  motor  vehicle  air  conditioners, 
subject  to  the  use  conditions  applicable 
to  motor  vehicle  air  conditioning 
described  above.  The  composition  of 
this  blend  has  been  claimed  confidential 
by  the  manufacturer.  This  blend 
contains  at  least  one  HCFC,  and 
therefore  contributes  to  ozone  depletion, 
but  to  a  much  lesser  degree  than  CFC- 
12.  Regulations  regarding  recycUng  and 
reclamation  issued  under  section  609  of 
the  Clean  Air  Act  apply  to  this  blend. 
Its  production  will  be  phased  out 
according  to  the  accelerated  schedule 
(published  12/10/93,  58  FR  65018).  The 
GWPs  of  the  components  are  moderate 
to  low.  This  blend  is  nonflammable,  and 
leak  testing  has  demonstrated  that  the 
blend  never  becomes  flammable. 

c.  Acceptable  Subject  to  Narrowed  Use 
Limits 

(1)  CFC-11.  CFC-12.  CFC-113.  CFC- 
114.  CFC-115  Heat  Transfer.  New.  (a) 
Perfluorocarbons.  Perfluorocarbons  are 
acceptable  as  substitutes  for  CFC-11, 
CFC-12,  CFC-113,  CFC-114,  and  CFC- 
115  in  heat  transfer  systems  only  where 
no  other  alternatives  are  technically 
feasible  due  to  safety  or  performance 
requirements.  PFCs  covered  by  this 
determination  are  CsFg.  C4F10.  C5F12, 
CsFnNO.  CsF,^.  CsF.jNO.  CtF,*. 
C7F,jNO.  CgF.g.  CgFieO.  and  C9F2,N. 
The  principal  characteristic  of  concern 
for  PFCs  is  that  they  have  very  long 
atmospheric  lifetimes  and  have  the 
potential  to  contribute  to  global  climate 
change.  For  instance,  C5F12  has  a 
hfetime  of  4,100  years  and  a  100-year 
GWP  of  5,600. 

Despite  concerns  about  high  global 
warming  potential,  EPA  is  listing  PFCs 
as  acceptable  in  certain  limited 
applications  because  a  PFC  may  be  the 
only  substitute  that  can  satisfy  safety  or 
performance  requirements.  These 
requirements  might  include  very  high 
dielectric  strength,  noncorrosivity. 


thermal  stability,  materials 
compatibility,  and  chemical  inertness. 
In  addition,  PFCs  do  not  contribute  to 
stratospheric  ozone  depletion.  Examples 
of  applications  where  PFCs  may 
represent  the  only  alternative  to  ODS 
include  uranium  isotope  sep>aration. 
chemical  processing,  electrical 
inverters,  ozone  generation  for  water 
purification,  space  simulators,  air 
purification,  and  integrated  chip 
manufacturing. 

Users  should  note,  however,  that  use 
of  a  PFC  should  be  an  ODS  substitute 
of  last  resort.  As  the  determination 
states.  PFCs  should  be  used  "only  where 
no  other  alternatives  are  technically 
feasible  due  to  safety  or  performance 
requirements."  Potential  users  are 
required  to  conduct  a  thorough  review 
of  other  more  environmentally 
acceptable  substitutes.  Although  EPA 
does  not  require  users  to  submit  the 
results  of  their  substitute  evaluation, 
companies  must  keep  the  results  on  file 
for  future  reference. 

In  cases  where  users  must  adopt 
PFCs.  they  should  make  every  effort  to: 

•  Recover  and  recycle  these  fluids 
during  servicing; 

•  Adopt  maintenance  practices  that 
reduce  leakage  as  much  as  is  technically 
feasible; 

•  Recover  these  fluids  after  the  end  of 
the  equipment's  useful  life  and  either 
recycle  them  or  destroy  them;  and 

•  Continue  to  search  for  other  long- 
term  alternatives. 

Users  of  PFCs  should  note  that  if 
other  alternatives  become  available, 
EPA  could  be  petitioned  to  list  PFCs  as 
unacceptable  due  to  the  availabiUty  of 
other  suitable  substitutes.  If  sitch  a 
petition  were  granted,  EPA  would 
determine  whether  to  grandfather 
existing  uses  based  upon  consideration 
of  cost  and  timing  of  testing  and 
implementation  of  new  substitutes. 

a.  Unacceptable  Substitutes.  (1)  R- 
403B.  R-403B,  which  consists  of  HCFC- 
22.  R-218.  and  propane,  is  unacceptable 
as  a  substitute  for  R-502  in  the 
following  new  and  retrofitted  end-uses: 

•  Industrial  process  refrigeration; 

•  Cold  storage  warehouses; 

•  Refrigerated  transport; 

•  Retail  food  refrigeration; 

•  Commercial  ice  machines;  and 

•  Household  freezers. 

R-218.  perfluoropropane.  has  an 
-extremely  high  GWP  and  lifetime, 
which  pose  additional  risk  beyond  that 
of  other  acceptable  substitutes  for  these 
end-uses.  In  particular,  the  lifetime  of 
R-218  is  over  2000  years,  which  means 
that  global  warming  effects  would  be 
essentially  irreversible.  While  other 
substitutes  may  have  high  GWPs,  they 
do  not  exhibit  such  long  lifetimes. 
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In  addition  to  direct  global  warming 
effects,  EPA  considers  indirect  impacts 
associated  with  changes  in  energy 
efficiency.  Many  manufacturers, 
including  that  of  R-403B,  claim  energy 
efficiency  gains  associated  with  their 
products.  Such  gains  are  highly 
dependent  on  equipment  type,  ambient 
conditions,  optimization  of  the  system, 
and  other  factors.  No  data  demonstrate, 
however,  that  R-403B  would  produce 
such  large  indirect  benefits  as  to 
overcome  the  direct  impact  of  its  use  as 
compared  to  the  use  of  other  already 
acceptable  substitutes.  Thus,  EPA 
performed  no  detailed  analysis  of  the 
indirect  global  warming  impacts  of  R- 
403B. 

As  discussed  in  the  SNAP  FRM,  the 
Agency  is  authorized  to  grandfather 
existing  uses  from  a  prohibition  where 
appropriate  under  the  four-part  test 
estabhshed  in  Sienxi  Club  v.  EPA,  719 
F.2d  436  (D.C.  Or.  1983).  As  requested 
by  two  commenters,  the  Agency  has 
conducted  the  four  analyses  required 
under  this  test,  and  has  concluded  that 
the  balance  of  eqiiities  favors  the 
grandfathering  of  two  ciurent  uses  of  R- 
403B.  Within  industrial  process 
refrigeration,  use  of  R— 403B  is  permitted 
until  supphes  purchased  prior  to 
September  26, 1994,  the  date  EPA 
proposed  to  hst  R— 403B  as 
unacceptable,  are  exhausted.  Within 
refrigerated  transport,  R-403B  may  be 
used  in  systems  converted  to  its  use  as 
of  September  26,  1994  for  the  Ufetime  of 
that  particular  equipment.  No  use 
outside  these  two  specific  cases  is 
allowed. 

Under  the  first  prong  of  the  Siena 
Club  analysis,  the  prohibition  set  forth 
in  this  action  clearly  represents  a 
departure  from  previously  estabhshed 
practice,  as  use  of  this  substitute  was 
not  previously  restricted.  However, 
through  the  proposed  action  on 
September  26, 1994  EPA  provided 
notice  that  it  was  considering  a  change 
to  this  previous  practice.  Therefore, 
existing  users  of  R— 403B  who,  prior  to 
September  26,  1994,  switched  from 
class  I  substances  and  invested  in  this 
substitute  on  the  assumption  that  it 
would  be  a  sufficient  improvement  over 
the  class  I  used,  relied  on  the  fact  that 
use  of  R— 403B  was  unrestricted. 
Prohibiting  their  use  of  the  substitute 
immediately  would  impose  a  severe 
economic  burden  on  these  users. 
Although  there  is  a  substantial  interest 
in  applying  this  requirement 
immediately,  this  interest  is  balanced  by 
the  fact  that  the  restriction  will  apply 
immediately  to  new  equipment  using  R- 
403B.  Therefore,  the  requirement  will 
apply  immediately  to  a  substantial 
number  of  systems  and  there  will  be  no 


incentive  for  future  investment  in  R- 
403B  equipment.  These  factors  taken 
together  outweigh  any  statutory  interest 
in  applying  the  new  rule  immediately  to 
existing  users  who  had  invested  in  R- 
403  prior  to  September  26,  1994. 
(2)  R-405A.  R-405A,  which  is 
composed  ofHCFC-22.  HFC-152a. 
HCFC-142b.  and  R-c318,  is 
unacceptable  as  a  substitute  for  CFC~12, 
R-500.  and  R-502  in  the  following  new 
and  retrofitted  end-uses: 

•  Commercial  comfort  air 
conditioning; 

•  Industrial  process  refrigeration; 

•  Ice  skating  rinks; 

•  Cold  storage  warehouses; 

•  Refiigerated  transport; 

•  Retail  food  refrigeration; 

•  Vending  machines; 

•  Water  coolers; 

•  Commercial  ice  machines; 

•  Household  refrigerators; 

•  Household  freezers; 

•  Residential  dehumidifiers;  and 

•  Motor  vehicle  air  conditioning. 
R-405A  was  listed  as  HCFC/HFC/ 

fluoroalkane  Blend  A  in  previous 
notices.  R-40SA  contains  a  high 
proportion  of  R-c318, 
cycloperfiuorobutane,  which  has  an 
extremely  high  GWP  and  lifetime.  In 
particular,  the  lifetime  of  R-c318  is  over 
3000  years,  which  means  that  global 
warming  effects  would  be  essentially 
irreversible.  While  other  substitutes  may 
have  high  GWPs,  they  do  not  exhibit 
such  long  lifetimes. 

In  addition  to  direct  global  wanning 
effects,  EPA  considers  indirect  impacts 
associated  with  changes  in  energy 
efficiency.  Many  refrigerant 
manufacturers  claim  energy  efficiency 
gains  associated  vrith  their  products. 
Such  gains  are  highly  dependent  on 
equipment  type,  ambient  conditions, 
optimization  of  the  syst'^m.  and  other 
factors.  No  data  demonstrate,  however, 
that  R-405A  would  produce  such  large 
indirect  benefits  as  to  overcome  the 
direct  impact  of  its  use  as  compared  to 
the  use  of  other  already  acceptable 
substitutes.  Thus,  EPA  performed  no 
detailed  analysis  of  the  indirect  global 
warming  impacts  of  R— 405 A. 

(3)  Hydrocarbon  Blend  B. — 
Hydrocarbon  Blend  B  is  unacceptable  as 
a  substitute  for  CFC-12  in  the  following 
new  and  retrofitted  end-uses: 

•  Commercial  comfort  air 
conditioning; 

•  Ice  skating  rinks; 

•  Cold  storage  warehouses; 

•  Refrigerated  transport; 

•  Retail  food  refrigeration; 

•  Vending  machines; 

•  Water  coolers; 

•  Commercial  ice  machines; 


•  Household  refrigerators; 

•  Household  freezers; 

•  Residential  dehumidifiers;  and 

•  Motor  vehicle  air  conditioning. 
Flammability  is  the  primary  concern. 

Use  of  this  substitute  in  very  leaky  end- 
uses  like  motor  vehicle  air  conditioning 
may  pose  a  high  risk  of  fire.  EPA 
requires  that  a  risk  assessment  be 
conducted  to  demonstrate  this  blend 
may  be  safely  used  in  any  CFC-12  end- 
uses.  The  manufacturer  of  this  blend  has 
not  submitted  such  a  risk  assessment, 
and  EPA  therefore  finds  it  unacceptable. 

(4)  Flammable  Substitutes. — 
Flammable  substitutes,  defined  as 
having  flammability  limits  as  measured 
according  to  ASTM  E-681  with 
modifications  included  in  Society  of 
Automotive  Engineers  Recommended 
Practice  J1657.  including  blends  which 
become  flammable  during  fractionation, 
are  unacceptable  as  substitutes  for  CFC- 
12  in  retrofitted  motor  vehicle  air 
conditioning  systems. 

Flammable  refrigerants  differ  from 
traditional  substances  in  several  ways: 
Potential  gains  in  energy  efficiency, 
reductions  in  direct  contribution  to 
global  wanning,  and  additional  risks 
from  fire.  Flammable  refrigerants  may 
be  good  substitutes  in  systems  designed 
with  fire  risks  in  mind.  In  addition,  in 
certain  circumstances,  they  may  serve 
well  as  substitutes  in  retrofit  uses.  EPA 
encourages  research  into  the  use  of 
flammable  refrigerants,  but  remains 
concerned  about  the  dangers.  Because  of 
these  concerns,  EPA  has  established  the  . 
requirement  that  manufacturers  of 
flammable  refrigerants  conduct  detailed 
risk  assessments  in  all  end-uses.  The 
risks  from  flammability  are  extremely 
sensitive  to  the  end-use  and  charge  size. 

In  motor  vehicle  air  conditioning 
systems  (MVACS),  flammable 
refiigerants  pose  risks  not  found  in 
stationary  equipment,  including  the 
potential  for  explosions  in  collisions, 
potential  punctures  of  the  condenser 
because  of  its  placement  directly  behind 
the  grille,  potential  punctures  of  flexible 
hoses,  the  hazard  to  technicians  who  are 
not  expecting  to  handle  flammable 
fluids,  the  danger  to  passengers  from 
evaporator  leaks,  and  the  dangers  to 
persormel  involved  in  disposal  of  old 
automobiles.  Due  to  the  length  of  SNAP 
review,  certain  substitutes  have  been 
marketed  which  may  pose  risk  to  users. 
The  intent  of  the  90-day  review  process 
was  not  to  allow  manufacturers  to 
market  risky  substitutes,  but  rather  to 
ensure  a  thorough  review.  Because  of 
potential  risks  to  users  and  service 
personnel,  EPA  finds  it  necessary  to 
find  all  flammable  substitutes 
unacceptable  in  retrofitted  automotive 
air  conditioning  to  prevent  hazardous 


Federal  Register  /  Vol.  60,  No.  113  /  Tuesday,  June  13,  1995  /  Rules  and  Regulations         31099 


substitutes  from  being  sold  without  a 
thorough  risk  assessment. 

EPA  continues  to  encourage 
investigation  of  all  substitute 
refrigerants,  including  flammable 
substances.  This  unacceptable 
determination  only  applies  to  retrofitted 
MVACS.  If  a  manufacturer  wishes  an 
acceptable  determination  for  a 
flammable  substitute  in  MVACS,  this 
risk  assessment  must  be  conducted  in  a 
scientifically  valid  manner.  EPA  will 
consider  such  a  risk  assessment  in  any 
determination  on  the  substitute. 

B.  Solvents 

1.  Acceptable  Subject  to  Use  Conditions 

a.  Electronics  Cleaning.  (1)  HCFC-225 
ca/cb.  HCFC-225  is  an  acceptable 
substitute  for  CFC-1 1 3  and  MCF  in 
electronics  cleaning  subject  to  a  25  ppm 
occupational  exposure  level  for  the  ca- 
isomer.  The  use  condition  is  based  on 
the  toxicity  of  this  chemical.  The 
Agency's  analysis  of  this  substitute 
found  that  the  exposure  limit  indicated 
is  sufficient  to  protect  worker  health 
and  that  this  limit  can  be  met  with 
exposure  controls.  The  exposure  limit  of 
the  HCFC-225  cb  isomer  is  250  ppm. 
The  new  limit  for  the  ca-isomer  should 
be  readily  achievable  since  HCFC-225  is 
only  sold  commercially  as  a  (45%/55%) 
blend  of  ca-  and  cb-isomers.  In  addition, 
the  cleaning  equipment  where  HCFC- 
225  is  used  is  characterized  by  low 
emissions,  and  the  manufacturer  of 
HCFC-225  is  currently  conducting 
personal  monitoring  to  conoborate  the 
projected  emission  levels. 

These  workplace  standards  are 
designed  to  protect  worker  safety  until 
the  Occupational  Safety  and  Health 
Administration  (OSHA)  sets  its  own 
standards  under  P.L.  91-596.  The 
existence  of  the  EPA  standards  in  no 
way  bars  OSHA  from  standard-setting 
under  OSHA  authorities  as  defined  in 
P.L.  91-596. 

b.  Precision  Cleaning.  (1)  HCFC-225 
ca/cb.  HCFC-225  is  an  acceptable 
substitute  for  CFC-1 13  and  MCF  in 
precision  cleaning  subject  to  a  25  ppm 
occupational  exposure  level  for  the  ca- 
isomer.  The  reasons  for  this  decision  are 
described  in  the  preceding  section. 

2.  Unacceptable  Substitutes 

a.  Metals  Cleaning.  (1) 
Dibromomethane.  Dibromomethane 
(DBM)  is  an  unacceptable  substitute  for 
CFC-1 13  and  MCF  in  metals  cleaning. 
Dibromomethane  has  a  comparatively 
high  ODP  (.17),  and  EPA's  analysis  of 
use  of  this  chemical  in  cleaning 
processes  revealed  correspondingly  high 
ozone  depletion  effects.  In  the  case  of 
DBM,  the  Agency's  concern  for  high 


ODP  is  compounded  by  the  fact  that 
DBM  can  in  some  cases  be  used  as  a 
drop-in  replacement,  which  could  result 
in  greater  probability  of  uncontrolled 
venting  to  the  atmosphere.  Since  other 
alternatives  with  lower  overall 
environmental  impacts  exist  for  the 
cleaning  processes  in  question,  EPA 
elected  to  ban  use  of  DBM  as  a  cleaning 
substitute. 

b.  Electronics  Cleaning.  (2) 
Dibromomethane.  Dibromomethane  is 
an  unacceptable  substitute  for  CFC-113 
and  MCF  in  electronics  cleaning. 
Reasons  for  this  decision  are  described 
in  the  preceding  section. 

c.  Precision  Cleaning.  (3) 
Dibromomethane.  Dibromomethane  is 
an  unacceptable  substitute  for  CFC-113 
and  MCF  in  precision  cleaning.  Reasons 
for  this  decision  are  described  in  the 
preceding  section. 

c.  Fire  Suppression  and  Explosion 
Protection 

1.  Response  to  Comments 

One  commenter  beUeves  that  CF3I 
should  not  be  acceptable  for  use  in  any 
fire  protection  applications  until  two- 
year  chronic  testing  is  done,  and  should 
be  treated  as  a  suspect  carcinogen  as 
defined  by  OSHA  regulations,  along 
with  appropriate  warnings  for  handlers. 

The  commenter  t>ases  his  belief  on 
two  points.  First,  the  commenter 
suggests  that  the  cardiosensitization  test 
resulting  in  death  of  a  test  animal  is  not 
like  the  results  fix>m  Halon  1211,  CFC- 
11  or  HCFC-123,  which  resulted  in 
heart  anhythmias  followed  by  recovery 
when  the  test  animal  was  removed  from 
exposure. 

Second,  the  commenter  states  that  the 
results  of  the  genotoxicity  tests  give 
positive  indications  that  CF3I  is 
potentially  a  carcinogen.  The 
commenter  states  that  the  structuiral 
relationship  of  CF3I  to  CH3I,  which  the 
commenter  states  is  a  known  skin 
carcinogen,  increases  the  likelihood  that 
CFjI  is  a  carcinogen. 

"The  cardiosensitization  protocol 
incorporates  simulation  of  a  worse-case 
response  by  injecting  the  test  animal 
with  epinephrine  prior  to  administering 
the  test  agent.  The  standard  protocol 
interpretation  requires  observation  of  at 
least  five  life-threatening  ventricular 
arrhythmias  in  order  to  conclude  that 
the  LOAEL  has  been  attained.  This 
response  is  a  precursor  to  the  imminent 
death  of  the  animal. 

In  addition,  the  response  of  an  animal 
to  a  cardiosensitizing  agent  is  somewhat 
random.  Whereas  one  animal  may 
experience  heart  anhythmias,  another 
animal  might  experience  immediate 
death  by  the  same  dose.  Thus,  the 


observations  of  ventricular  anhythmias 
are  considered  to  be  the  same  as 
observations  of  death  and  both  are 
considered  valid  indicators  of  the 
LOAEL  value. 

Regarding  the  commenters'  concern 
that  CF3I  is  a  carcinogen,  EPA  conducts 
a  risk  assessment  of  an  agent  by  initially 
asking  qualitative  questions  such  as:  "Is 
the  structure  of  the  compoimd  likely  to 
be  carcinogenic,  and  does  the  agent  test 
positive  in  a  mutagenesis  assay?  If  so, 
how  potent  is  the  reaction,  in  other 
words,  what  dosage  level  gives  a 
positive  reaction?" 

CF3I  is  not  a  known  carcinogen, 
although  it  tested  positive  in  a 
mutagenicity  screening  assay  to 
determine  which  are  potential 
candidates  for  further  testing.  The  Ames 
mutagenicity  test  used  as  a  predictor  of 
carcinogenicity  is  accurate  as  a 
predictor  approximately  50  per  cent  of 
the  time.  The  ability  of  this  assay  to 
predict  for  carcinogenicity,  even  given 
the  positive  finding,  is  questionable  in 
the  case  of  halogenated  compounds. 

Even  should  it  be  determined  in  a 
two-year  carcinogenicity  bioassay  that 
the  agent  is  a  carcinogen,  its  use  under 
the  particular  conditions  representative 
of  fire  suppression  appfications  in 
which  could  be  expected  only  one  or  a 
few  exposures  in  a  life  time,  is  likely  not 
to  constitute  a  cancer  risk.  A  cancer  risk 
usually  requires  long  term  exposure  to 
the  agent. 

If  the  agent  is  a  very  good  fire  agent, 
on  balance,  the  risk  to  protect  lives 
overrides  the  remote  concern  of 
carcinogenicity  from  the  agent.  In  such 
a  case,  for  those  situations  where  a 
manufacturing  or  service  worker  or  fire 
fighter  would  be  repeatedly  exposed, 
appropriate  precautions  would  be  teiken. 
A  firefighter  is  not  training  in  an 
environment  where  he  is  not  already 
protected.  And  in  industrial  settings,  the 
acceptable  exposure  limits  are  set  using 
the  subchronic  and  chronic  data  that  is 
available  and  due  precautions  are  taken, 
as  in  any  other  industrial  chemical  use. 

One  commenter  requested  that  the  use 
restrictions  on  SFe  be  altered  to  allow  its 
use  as  a  discharge  test  agent  for  all 
civilian  as  well  as  military  aircraft  fire 
suppression  systems.  The  commenter 
reported  that  research  efforts  by  private 
companies,  the  U.S.  Navy,  and  the 
National  Institute  for  Standards  and 
Technology  have  identified  SF6  as  the 
preferred  test  agent  for  simulating  halon 
1301  in  aircraft  fire  suppression 
systems.  The  commenter  indicated  that 
the  amount  of  SFe  released  in 
developing  and  certifying  new 
commercial  aircraft  will  be 
approximately  1,000  pounds  per  year  or 
less. 
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E!PA  concurs  with  the  commenter's 
request.  EPA  is  aware  that  the  airline 
industry  is  conducting  a  strategic 
research  effort  to  identify  new  agents  for 
use  in  new  aircraft.  Meanwhile,  airlines 
and  aircraft  manufacturers  are 
maintaining  banJts  of  recycled  halon  to 
service  existing  aircraft  as  well  as  new 
aircraft  beuig  built  before  the  new 
systems  and  aircraft  design  can  be 
developed  and  implemented.  To 
preserve  the  stock  of  recycled  halon  for 
critical  onboard  use,  and  to  minimize 
emission  of  halon  during  testing,  EPA  is 
broadening  the  language  in  this  final 
rulemaking  to  allow  the  use  of  SF*  as  a 
discharge  test  agent  in  commercial  as 
well  as  military  aircraft  fire  suppression 
systems. 

One  commenter  took  issue  with  the 
use  of  the  EPA's  statement  that  PFCs  are 
agents  of  "last  resort"  and  that  "in  most 
total  flooding  applications,  the  Agency 
beheves  that  alternatives  to  CsFg  exist." 
The  commenter  dted  cases  where 
confusion  resulted  in  no  action  being 
taken  by  the  user  to  move  into  an 
alternative.  The  commenter  took  no 
issue  with  the  use  conditions  or  the 
narrowed  use  limits  imposed  on  PFCs  in 
previous  SNAP  rulemakings.  The 
conunenter  requested  that  EPA  issue 
guidance  on  the  'narrowed  use  limits' 
evaluation. 

EPA's  use  of  the  term  'agent  of  last 
resort'  is  intended  to  further  explain,  in 
simple  terms,  EPA's  intention  to  the 
end-user.  Further,  EPA  cannot  agree  to 
eliminate  the  statement  "in  most  total 
flooding  applications,  the  Agency 
believes  that  alternatives  to  CjFg  exist." 
This  same  language  was  used  in  the 
original  SNAP  rulemaJcing  (59  FR 
13109, 13110).  and  conveys  to  the  user 
that  most  applications  can  be  served  by 
non-PFC  technology  and  should  be 
evaluated  as  such. 

The  narrowed  use  restriction  imposed 
on  PFCs  was  developed  with  the  input 
of  users  and  industry.  EPA  was 
requested  to  leave  the  technical 
evaluations  to  end-users  and  fire 
protection  engineers,  as  each  use 
scenario  presented  its  own  challenges 
and  requirements.  It  was  felt  that 
specific  guidance  by  EPA  would  limit 
the  ability  of  the  fire  protection 
community  to  select  and  design  the 
most  appropriate  system  for  each 
apphcaUon.  Thus.  EPA  requires  that 
end-users  conduct  an  evaluation  of  the 
alternatives,  and  maintain 
documentation  in  the  event  u  PFC  is 
selected.  EPA  regrets  there  is  some 
confusion  in  the  market  concerning  the 
determination  that  other  alternatives  are 
not  technically  feasible,  but  to  be  more 
specific  may  inadvertently  limit  a  users 
choices.  EPA  is  expressly  leaving 


technical  evaluations  to  the  user 
community. 

2.  Listing  Decisions 

a.  Acceptable  Subject  to  Use  Conditions 

(1)  Total  Flooding  Agents,  (a)  CjFg. 
CjFg  is  acceptable  as  a  Halon  1301 
substitute  where  other  alternatives  are 
not  technically  feasible  due  to 
performance  or  safety  requirements:  (a) 
Due  to  their  physical  or  chemical 
properties  or  (b)  where  human  exposure 
to  the  agents  may  approach 
cardiosensitization  levels  or  result  in 
other  unacceptable  health  effects  under 
normal  operating  conditions.  This  agent 
is  subject  to  the  same  use  conditions 
stipulated  for  all  total  flooding  agents, 
that  is: 

•  Where  egress  from  an  area  cannot 
be  accomplished  within  one  minute,  the 
employer  shall  not  use  this  agent  in 
concentrations  exceeding  its  NOAEL. 

•  Where  egress  takes  longer  than  30 
seconds  but  less  than  one  minute,  the 
employer  shall  not  use  the  agent  in  a 
concentration  greater  than  its  LOAEL. 

•  Agent  concentrations  greater  than 
the  LOAEL  are  only  permitted  in  areas 
not  normally  occupied  by  employees 
provided  that  any  employee  in  the  area 
can  escape  within  30  seconds.  The 
employer  shall  assure  that  no 
unprotected  employees  enter  the  area 
during  agent  discharge. 

Cup  bumw  tests  in  heptane  indicate 
that  CjFg  can  extinguish  fires  in  a  total 
flood  application  at  concentrations  of 
7.30  per  cent  and  therefore  has  a  design 
concentration  of  8.8  per  cent.  The 
cardiotoxic  NOAEL  of  30  per  cent  for 
this  agent  is  well  above  its 
extinguishment  concentration  and 
therefore  this  agent  is  safe  for  use  in 
occupied  areas.  This  agent  can  replace 
Halon  1301  by  a  ratio  of  2  to  1  by 
weight 

Using  agents  in  high  concentrations 
poses  a  risk  of  asphyxiation  by 
displacing  oxygen.  With  an  ambient 
oxygen  level  of  21  per  cent,  a  design 
concentration  of  22.6  per  cent  may 
reduce  oxygen  levels  to  approximately 
16  per  cent,  the  minimum  level 
considered  to  be  required  to  prevent 
impaired  judgement  or  other 
physiological  effects.  Thus,  the  oxygen 
level  resulting  from  discharge  of  this 
agent  must  be  at  least  16  per  cent. 

CJ^g  has  no  ozone  depletion  potential, 
and  is  nonflammable,  essentially  non- 
toxic, and  is  not  a  VOC.  However,  this 
agent  has  an  atmospheric  lifetime  of 
3,200  years  and  a  100- year  GWP  of 
6100.  Due  to  the  long  atmospheric 
lifetime  of  CjFg,  the  Agency  is  finding 
this  chemical  acceptable  only  in  those 
limited  instances  where  no  other 


alternative  is  technically  feasible  due  to 
performance  or  safety  requirements.  In 
most  total  flooding  applications,  the 
Agency  believes  that  alternatives  to  CaFg 
exist.  EPA  intends  that  users  select  CaFg 
out  of  need  and  that  this  agent  be  used 
as  the  agent  of  last  resort.  Thus,  a  user 
must  determine  that  the  requirements  of 
the  specific  end-use  preclude  use  of 
other  available  alternatives. 

Users  must  observe  the  limitations  on 
C3Fg  acceptability  by  imdertaking  the 
following  measures:  (i)  Conduct  an 
evaluation  of  foreseeable  conditions  of 
end  use;  (ii)  determine  that  human 
exposure  to  the  other  alternative 
extinguishing  agents  may  approach  or 
result  in  cardiosensitization  or  other 
imacceptable  toxicity  effects  under 
normal  operating  conditions;  and  (iii) 
determine  that  the  physical  or  chemical 
properties  or  other  technical  constraints 
of  the  other  available  agents  preclude 
their  use. 

EPA  recommends  that  users  minimize 
unnecessary  emissions  of  this  agent  by 
limiting  testing  of  CsFg  to  that  which  is 
essential  to  meet  safety  or  performance 
requirements;  recovering  CsFg  from  the 
fire  protection  system  in  conjunction 
with  testing  or  servicing;  and  destroying 
or  recycling  CjFg  for  later  use.  EPA 
encourages  manufacturers  to  develop 
aggressive  product  stewardship 
programs  to  help  users  avoid  such 
unnecessary  emissions. 

(b)  CF3I  CF3I  is  acceptable  as  a  Halon 
1301  substitute  in  normally  unoccupied 
areas.  Any  employee  that  could 
possibly  be  in  the  area  must  be  able  to 
escape  within  30  seconds.  The  employer 
shall  assure  that  no  unprotected 
employees  enter  the  area  during  agent 
discharge. 

CFjl  (Halon  13001)  is  a 
fluoroiodocarbon  with  an  atmospheric 
lifetime  of  only  1.15  days  due  to  its 
rapid  photolysis  in  the  presence  of  light. 
The  resulting  GWP  of  this  agent  is  less 
than  one,  and  its  ODP  when  released  at 
ground  level  is  likely  to  be  extremely 
low.  with  current  conservative  estimates 
ranging  from  .008  to  .01.  Complete 
analysis  of  the  ozone  depleting  potential 
of  this  agent  will  be  available  in  the  near 
future. 

Anticipating  EPA's  concern  about 
releases  of  CFJ  from  aircraft,  and  the 
associated  likelihood  of  increased 
ozone-depleting  effectiveness  when 
released  at  higher  altitudes,  the  military 
has  conducted  an  analysis  of  historical 
releases  of  Halon  1301  fi-om  both 
military  and  commercial  aircraft.  Initial 
assessment  indicates  that  emissions 
from  U.S.  military  aircraft  appear  to 
have  averaged  about  56  pounds 
aimually,  of  which  2  pounds  were 
emitted  above  30,000  feet.  Commercial 


aircraft  worldwide  released  an 
estimated  average  of  933  pounds  of 
Halon  1301  aimually,  of  which  158 
pounds  was  released  above  30,000  feet. 
While  EPA  is  awaiting  the  results  of  the 
ODP  calculations  of  CF3I.  it  is  unlikely 
that  such  low  emissions  at  high  altitude 
will  pose  a  significant  threat  to  the 
ozone  layer. 

Interest  in  this  agent  is  very  high 
because  it  may  constitute  a  drop-in 
replacement  to  Halon  1301  on  a  weight 
and  volume  basis.  Initial  tests  have 
shown  its  weight  equivalence  for  fire 
extinguishment  to  be  1.36,  and  its 
volume  equivalence  to  be  1.0,  while  for 
explosion  inertion  it  is  1.42  and  1.04 
respectively.  The  research  community  is 
continuing  to  quaUfy  the  properties  of 
this  agent,  including  its  materials 
compatibility,  its  storage  stability  and 
its  effectiveness.  While  the 
manufacturer's  SNAP  submission  only 
requests  listing  in  normally  unoccupied 
areas,  preliminary  cardiosensitization 
data  received  by  the  Agency  indicate 
that  CF3I  has  a  NOAEL  of  0.2  per  cent 
and  a  LOAEL  of  0.4  per  cent,  and  thus 
this  agent  would  not  be  suited  for  use 
in  normally  occupied  areas. 

(c)  Gelled  Halocarbon/Dry  Chemical 
Suspension.  Gelled  Halocarbon/Dry 
Chemical  Suspension  is  acceptable  as  a 
Halon  1301  substitute  in  normally 
unoccupied  areas.  Any  employee  who 
could  possibly  be  in  the  area  must  be 
able  to  escape  within  30  seconds.  The 
employer  shall  assure  that  no 
unprotected  employees  enter  the  area 
during  agent  discharge. 

The  manufacturer  is  proposing  to 
blend  either  of  two  halocarbons  (HFC- 
125  or  HFC-134a)  with  either 
ammonium  polyphosphate  (which  is 
not  corrosive)  or  monoammonium 
phosphate  (which  is  corrosive  on  hard 
surfaces).  An  initial  assessment  of 
inhalation  toxicology  of  fine  particulates 
indicates  that  some  risk  exists  of 
inhalation  exposure  when  the  particles 
are  below  a  certain  size  compared  to  the 
mass  per  cubic  meter  in  air.  Particle 
sizes  less  than  10  to  15  microns  and  a 
mass  above  the  ACGIH  nuisance  dust 
levels  raise  concerns  which  need  to  be 
further  studied.  In  a  total  flooding 
application,  the  exposure  levels  may  be 
of  concern.  In  addition,  because  the 
discharge  of  powders  obscures  vision, 
evacuation  could  be  impeded.  EPA  is 
asking  manufacturers  of  total  flooding 
systems  using  powdered  aerosols  to 
submit  to  the  Agency  a  review  of  the 
medical  implications  of  inhaling 
atmospheres  flooded  with  fine  powder 
particulates.  While  the  manufactiuer 
requested  a  SNAP  listing  for 
unoccupied  areas  only,  EPA  would  not 
consider  its  use  in  occupied  areas  until 


the  requested  peer  review  is  complete. 
Meanwhile,  EPA  is  finding  this 
technology  acceptable  for  use  in 
normally  luioccupied  areas. 

For  further  discussion  of  this  agent, 
including  a  review  of  particle  size 
distributions,  see  the  Usting  imder 
"Streaming  Agents — Acceptable." 

(d)  Inert  Gas/Powdered  Aerosol 
Blend.  Inert  Gas/Powdered  Aerosol 
Blend  is  acceptable  as  a  Halon  1301 
substitute  in  normally  unoccupied 
areas.  In  areas  where  personnel  could 
possibly  be  present,  as  in  a  cargo  area, 
the  employer  shall  provide  a  pre- 
discharge  employee  alarm  capable  of 
being  perceived  above  ambient  light  or 
noise  levels  for  alerting  employees 
before  system  discharge.  The  pre- 
discharge  alarm  shall  provide 
employees  time  to  safely  exit  the 
discharge  area  prior  to  system  discharge. 

This  alternative  agent  is  formulated 
from  a  mixture  of  dry  powders  pressed 
together  into  pill  form.  Upon  exposure 
to  heat  from  a  fire,  a  pyrotechnic  charge 
initiates  a  series  of  exothermic,  gas- 
producing  reactions  composed  mainly 
of  a  mixture  of  nitrogen,  carbon  dioxide 
and  water  vapor,  with  small  amounts  of 
carbon  monoxide,  nitrous  oxide, 
nitrogen  dioxide,  and  solid  residues. 
The  oxygen  level  in  the  room  is  largely 
depleted,  thus  extinguishing  the  fire. 

"The  manufacturer  has  proposed  this 
technology  for  use  in  normally 
unoccupied  areas  only,  such  as  engine 
nacelles  and  engine  compartments, 
aircraft  dry  bay  areas  and  unoccupied 
cargo  areas.  Comparing  agents  alone, 
deployment  of  2.0  pounds  of  this  agent 
at  400°F  has  an  equivalent  fire 
suppression  effectiveness  to  1.0  poimd 
of  Halon  1301  at  TO'F. 

This  agent  has  no  ODP.  The  carbon 
dioxide  generated  in  the  combustion  of 
this  agent  has  a  GWP  of  1. 

b.  Acceptable  Subject  to  Narrowed  Use 
Limits 

(1)  Total  Flooding  Agents,  (a)  CsFg. 
CjFg  is  acceptable  as  a  Halon  1301 
substitute  where  other  alternatives  are 
not  technically  feasible  due  to 
performance  or  safety  requirements:  a) 
due  to  their  physical  or  chemical 
properties  or  b)  where  human  exposure 
to  the  agents  may  approach 
cardiosensitization  levels  or  result  in 
other  unacceptable  health  effects  under 
normal  operating  conditions.  This  agent 
is  subject  to  the  use  conditions 
stipulated  for  all  total  flooding  agents, 
that  is: 

•  Where  egress  from  an  area  carmot 
be  accomplished  within  one  minute,  the 
employer  shall  not  use  this  agent  in 
concentrations  exceeding  its  NOAEL. 


•  Where  egress  takes  longer  than  30 
seconds  but  less  than  one  minute,  the 
employer  shall  not  use  the  agent  in  a 
concentration  greater  than  its  LOAEL. 

•  Agent  concentrations  greater  than 
the  LOAEL  are  only  permitted  in  areas 
not  normally  occupied  by  employees 
provided  that  any  employee  in  the  area 
can  escape  within  30  seconds.  The 
employer  shall  assure  that  no 
unprotected  employees  enter  the  area 
during  agent  discharge. 

Cup  burner  tests  in  heptane  indicate 
that  CsFg  can  extinguish  fires  in  a  total 
flood  application  at  concentrations  of 
7.30  per  cent  and  therefore  has  a  design 
concentration  of  8.8  per  cent.  The 
cardiotoxic  NOAEL  of  30  per  cent  for 
this  agent  is  well  above  its 
extinguishment  concentration; 
therefore,  it  is  safe  for  use  in  occupied 
areas.  This  agent  has  a  weight 
equivalence  of  two-to-one  by  weight 
compared  to  Halon  1301. 

Using  agents  in  high  concentrations 
poses  a  risk  of  asphyxiation  by 
displacing  oxygen.  With  an  ambient 
oxygen  level  of  21  per  cent,  a  design 
concentration  of  22.6  per  cent  may 
reduce  oxygen  levels  to  approximately 
16  per  cent,  the  minimum  level 
considered  to  be  required  to  prevent 
impaired  judgment  or  other 
physiological  effects.  Thus,  the  oxygen 
level  resulting  from  discharge  of  this 
agent  must  be  at  least  16  per  cent. 

This  agent  has  an  atmospheric 
lifetime  of  3,200  years  and  a  100-year 
GWP  of  6,100.  Due  to  the  long 
atmospheric  lifetime  of  CsFg,  the 
Agency  is  finding  this  chemical 
acceptable  only  in  those  limited 
instances  where  no  other  alternative  is 
technically  feasible  due  to  performance 
or  safety  requirements.  In  most  total 
flooding  applications,  the  Agency 
believes  that  alternatives  to  C^Fg  exist. 
EPA  intends  that  users  select  CjFg  out 
of  need  and  that  this  agent  be  used  as 
the  agent  of  last  resort.  Thus,  a  user 
must  determine  that  the  requirements  of 
the  specific  end-use  preclude  use  of 
other  available  alternatives. 

Users  must  observe  the  limitations  on 
CaFg  acceptability  by  undertaking  the 
following  measures:  (i)  Conduct  an 
evaluation  of  foreseeable  conditions  of 
end  use;  (ii)  determine  that  human 
exposure  to  the  other  alternative 
extinguishing  agents  may  approach  or 
result  in  cardiosensitization  or  other 
unacceptable  toxicity  effects  under 
normal  operating  conditions;  and  (iii) 
determine  that  the  physical  or  chemical 
properties  or  other  technical  constraints 
of  the  other  available  agents  preclude 
their  use- 

EPA  recommends  that  users  minimize 
unnecessary  emissions  of  this  agent  by 
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limiting  testing  of  C:tFti  to  that  which  is 
essential  to  meet  safety  or  performance 
requirements;  recovering  C.^Fs  from  the 
fire  protection  system  in  conjunction 
with  testing  or  servicing;  and  destroying 
or  recychng  CiFg  for  later  use.  EPA 
encourages  manufacturers  to  develop 
aggressive  product  stewardship 
programs  to  help  users  avoid  such 
unnecessary  emissions. 

(b)  Sulfur  Hexafluoride  (SF6).  SF^  is 
acceptable  for  use  as  a  discharge  test 
agent  in  military  uses  and  civilian 
aircraft  uses  only.  Sulfur  Hexafluoride 
is  a  nonflammable,  nontoxic  gas  which 
is  colorless  and  odorless.  With  a  density 
of  approximately  five  times  that  of  air, 
it  is  one  of  the  heaviest  known  gases. 
SF6  is  relatively  inert,  and  has  an 
atmospheric  lifetime  of  3,200  years, 
with  a  100-year,  500- year,  and  1,000- 
year  GWP  of  16.500,  24,900  and  36,500 
respectively. 

This  agent  has  been  developed  by  the 
U.S.  Navy  as  a  test  gas  simulant  in  place 
of  halon  in  new  halon  total  flooding 
systems  on  ships  which  have  been 
under  construction  prior  to 
identification  and  qualification  of 
substitute  agents.  Halon  systems  are  no 
longer  included  in  designs  for  new 
ships.  The  Navy  estimates  its  annual 
usage  to  be  less  than  10,000  pounds 
annually,  decreasing  over  time. 
Similarly,  the  airline  industry  has  an 
interest  in  using  SFe  as  a  discharge  test 
agent  simulating  Halon  1301  in  aircraft 
system  certification  testing  to  ensure 
aircraft  inflight  fire  safety.  During  the 
period  of  development,  FAA 
certification,  and  implementation  of 
suitable  substitutes  for  aircraft,  the 
airlines  will  continue  to  build  new 
aircraft  with  halon  systems.  The  amount 
of  SF6  released  in  developing  and 
certifying  these  critical  systems  for 
commercial  aircraft  will  be 
approximately  1,000  pounds  per  year  or 
less.  EPA  believes  that  the  quantities 
involved  in  these  two  use  sectors  are 
moderate,  and  avoiding  the  discharge  of 
halon  to  test  new  halon  systems  is  an 
immediate  priority. 

While  SF6  is  not  currently  used  in 
other  commercial  sector  testing  regimes, 
EPA  is  imposing  a  narrowed  use  limit 
to  ensure  that  emissions  of  this  agent 
remain  minimal.  The  NFPA  12a  and 
NFPA  2001  standards  recommend  that 
halon  or  other  total  flooding  gases  not 
be  used  in  discharge  testing,  but  that 
alternative  methods  of  ensuring 
enclosure  and  piping  integrity  and 
system  functioning  be  used.  Alternative 
methods  can  often  be  used,  such  as  the 
"door  fan"  test  for  enclosure  integrity, 
UL  1058  testing  to  ensure  system 
functioning,  pneumatic  test  of  installed 
piping,  and  a  "puff  test  to  ensure 


against  internal  blockages  in  the  piping 
network.  These  stringent  design  and 
testing  requirements  have  largely 
obviated  the  need  to  perform  a 
discharge  test  fc-' '  til  flood  systems 
containing  eith  -       ilon  1301  or  a 
substitute  ageni. 

c.  Unacceptable 

(I)  Total  Flooding,  (a)  HFC-32.  HFC- 
3!  ii  unacceptable  as  a  total  flooding 
agent.  HFC-32  has  been  determined  to 
be  flammable,  with  a  large  flammability 
range,  and  is  therefore  inappropriate  as 
a  halon  substitute  when  used  as  a  pure 
agent.  This  agent  was  proposed 
acceptable  in  the  first  SNAP  proposed 
rulemaking  (58  FR  28093,  May  12,  1993) 
but  public  comment  received  indicated 
agreement  about  the  flammability 
characteristics  of  this  agent.  EPA  is  not 
aware  of  any  interest  in 
commercializing  this  agent  as  a  fire 
suppression  agent. 

rv.  Administrative  Requirements 

A.  Executive  Order  12866 

Under  Executive  Order  12866.  (58  FR 
51/35;  October  4,  1993)  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may:  (1)  Have  an 
annual  effect  on  the  economy  of  $100 
million  or  more  or  adversely  affect  in  a 
material  way  the  economy,  a  sector  of 
the  economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities;  (2)  create 
a  serious  inconsistency  or  otherwise 
interfere  with  an  action  taken  or 
planned  by  another  agency;  (3) 
materially  alter  the  budgetary  impact  of 
entitlement,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  of 
recipients  thereof;  or  (4)  raise  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  the 
"Executive  Order." 

Pursuant  to  the  terms  of  Executive 
Order  12866,  OMB  notified  EPA  that  it 
considers  this  a  "significant  regulatory 
action"  within  the  meaning  of  the 
Executive  Order  and  EPA  submitted  this 
action  to  OMB  for  review.  Changes 
made  in  response  to  OMB  suggestions  or 
recommendations  have  been 
documented  in  the  public  record. 

B.  Unfunded  Mandates  Act 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995  requires 
EPA  to  prepare  a  budgetary  impact 


statement  before  promulgating  a  rule 
that  includes  a  Federal  mandate  that 
may  result  in  expenditure  by  state, 
local,  and  tribal  governments,  in 
aggregate,  or  by  the  private  sector,  of 
$100  million  or  more  in  any  one  year. 
Section  203  requires  the  Agency  to 
establish  a  plan  for  obtaining  input  from 
and  informing  any  small  governments 
that  may  be  significantly  or  uniquely 
affected  by  the  rule.  Section  205 
requires  that  regulatory  alternatives  be 
considered  before  promulgating  a  rule 
for  which  a  budgetary  impact  statement 
is  prepared.  The  Agency  must  select  the 
least  costly,  most  cost-effective,  or  least 
burdensome  alternative  that  achieves 
the  rule's  objectives,  unless  there  is  an 
explanation  why  this  altemctive  is  not 
selected  or  this  alternative  is 
inconsistent  with  law. 
'  Because  this  final  rule  is  estimated  to 
result  in  the  expenditure  by  State,  local, 
and  tribal  governments  or  the  private 
sector  of  less  than  $100  million  in  any 
one  year,  the  Agency  has  not  prepared 
a  budgetary  impact  statement  or 
specifically  addressed  the  selection  of 
the  least  costly,  most  cost-effeciive,  or 
least  burdensome  alternative.  Because 
small  governments  will  not  be 
significantly  or  uniquely  affected  by  this 
rule,  the  Agency  is  not  required  to 
develop  a  plan  with  regard  to  small 
governments.  However,  the  rule  has  the 
net  effect  of  reducing  burden  fi-ora  part 
82.  Stratospheric  Protection  regulations, 
on  regulated  entities. 

C.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act,  5 
U.S.C.  604(a),  applies  to  any  rulemaking 
that  is  subject  to  public  notice  and 
comment  requirements.  The  Act 
requires  that  a  regulatory  flexibility 
analysis  be  performed  or  the  head  of  the 
Agency  certifies  that  a  rule  will  not  have 
a  significant  economic  effect  on  a 
substantial  number  of  small  entities, 
pursuant  to  5  U.S.C.  605(b). 

The  Agency  believes  that  this  final 
rule  will  not  have  a  significant  effect  on 
a  substantial  number  of  small  entities 
and  has  therefore  concluded  that  a 
formal  RFA  is  unnecessary.  Because 
costs  of  the  SNAP  requirements  as  a 
whole  are  expected  to  be  minor,  the  rule 
is  unlikely  to  adversely  affect 
businesses,  particularly  as  the  rule 
exempts  small  sectors  and  end-uses 
from  reporting  requirements  and  formal 
agency  review.  In  fact,  to  the  extent  that 
information  gathering  is  more  expensive 
and  time-consuming  for  small 
companies,  this  rule  may  well  provide 
benefits  for  small  businesses  anxious  to 
examine  potential  substitutes  to  any 
ozone-depleting  class  I  and  class  II 
substances  they  may  be  using,  by 


requiring  manufacturers  to  make 
information  on  such  substitutes 
available. 

D.  Paperwork  Reduction  Act 

The  EPA  has  determined  that  this 
final  rule  contains  no  information 
requirements  subject  to  the  Paperwork 
Reduction  Act  44  S.S.C.  3501  et  seq. 

V.  Additional  Information 

For  copies  of  the  comprehensive 
SNAP  lists  or  additional  information  on 
SNAP  contact  the  Stratospheric 
Protection  Hothne  at  1-800-296-1996, 
Monday-Friday,  between  the  hours  of 
10:00  a.m.  and  4:00  p.m.  (EST). 

For  more  information  on  the  Agency's 
process  for  administering  the  SNAP 
program  or  criteria  for  evaluation  of 
substitutes,  refer  to  the  SNAP  final 
rulemaking  published  in  the  Federal 
Register  on  March  18. 1994  (59  FR 
13044).  Federal  Register  notices  can  be 
ordered  from  the  Government  Printing 
Office  Order  Desk  (202)  783-3238;  the 
citation  is  the  date  of  publication. 

Notices  and  rulemaking  under  the 
SNAP  program  can  also  be  retrieved 
electronically  from  EPA's  Protection  of 
Stratospheric  Ozone  Technology 
Transfer  Network  (TTN),  Clean  Air  Act 
Amendment  Bulletin  Boeud.  The  access 
number  for  users  with  a  1200  or  2400 


bps  modem  is  (919)  541-5742.  For  users 
with  a  9600  bps  modem  the  access 
number  is  (919)  541-1447.  For 
assistance  in  accessing  this  service,  call 
(919)  541-5384  during  normal  business 
hours  (EST). 

List  of  Subjects  in  40  CFR  Part  82 

Environmental  protection, 
administrative  practice  and  procedure. 
Air  pollution  control.  Reporting  and 
recordkeeping  requirements. 

Dated:  )une  2.  1995. 
Carol  M.  Browner, 
Administrator 

For  the  reasons  set  out  in  the 
preamble.  40  CFR  part  82  is  amended  as 
follows: 

PART  82— PROTECTION  OF 
STRATOSPHERIC  OZONE 

1.  The  authority  citation  for  part  82 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7414.  7601.  7671- 
7671q. 

2.  Section  82.180  is  amended  by 
revising  paragraph  (a)(8)(ii)  to  read  as 
follows: 

§  82.180    Agency  review  of  SNAP 
submissions. 

(a)*   *   * 


(8)*    •    • 

(ii)  Communication  of  Decision  to  the 
Public.  The  Agency  will  publish  in  the 
Federal  Register  on  a  quarterly  basis  a 
complete  list  of  the  acceptable  and 
unacceptable  alternatives  that  have  been 
reviewed  to  date.  In  the  case  of 
substitutes  proposed  as  acceptable  with 
use  restrictions,  proposed  as 
imacceptable  or  proposed  for  removal 
from  either  list,  a  rulemaking  process 
will  ensue.  Upon  completion  of  such 
rulemaking.  EPA  will  publish  revised 
lists  of  substitutes  acceptable  subject  to 
use  conditions  or  narrowed  use  limits 
and  unacceptable  substitutes  to  be 
incorporated  into  the  Code  of  Federal 
Regulations.  (See  Appendices  to  this 
subpart.) 
*        •        •        •        « 

4.  Subpart  G  is  amended  by  adding 
appendix  B  to  read  as  follows: 

Subpart  G — Significant  New 
Alternatives  Policy  Program 


Appendix  B  to  Subpart  G— Substitutes 
Subject  to  Use  Restrictions  and 
Unacceptable  Substitutes 

Listed  in  the  June  13. 1995  final  rule, 
effective  July  13. 1995. 


Refrigerants— ACCEPTABLE  Subject  to  Use  Conditions 


Application 


CFC-1 2  Automobile 
Motor  Vehicle  Air 
Co*dttioning  (Retro- 
fit and  New  Equip- 
ment/NIKS). 


Substitute 


HFC-134a.  R- 
401 C.  HCFC 
Blend  Beta. 


Decision 


Acceptat)le 


Conditions 


— must  be  used  with  unique  fit- 
tings. 

— must  tx  used  with  detailed  la- 
t)els. 

— all  CFC-1 2  must  be  removed 
from  the  system  prior  to  retro- 
fitting. 

Refer  to  the  text  for  a  full  de- 
scription. 


Commerrts 


EPA  is  concemed  that  the  existence  of  sev- 
eral sutjstitutes  in  this  erxJ-use  may  irv- 
crease  the  likelihood  of  significant  refrig- 
erant cross-contamination  and  potential 
failure  of  both  air  conditioning  systems 
and  recovery/recycling  equipment 

For  the  purposes  of  this  rule,  no  distinction 
is  made  t>etween  "retrofit"  and  "drop-in" 
reftigerants;  retrofitting  a  car  to  use  a 
new  reftigerant  includes  all  procedures 
ttiat  result  in  the  air  conditioning  system 
using  a  new  refrigeranL 


N. 

REFRIGERANTS— ACCEPTABLE  SUBJECT  TO  NARROWED  USE  LIMITS 

End-use 

Sutsstitute 

Decision 

Comments 

CFC-11,CFC-12,  CFC- 

CjFh,  C4F10.  C5F12, 

Acceptable  only  where  no  other  al- 

Users must  oteerve  the  limitations  on  RFC  ac- 

113. CFC-1 14,  CFC- 

CjFnNO.  CftF,*. 

ternatives  are  technically  feasible 

ceptability  by  determining  that  the  physical  or 

1 1 5  Non-Mechanical 

CF.jNO.  CtF.s. 

due  to  safety  or  performance  re- 

chemical  properties   or   other   technical   con- 

Heat  Transfer,  New. 

CtFisNO.  CFu, 

quirements. 

sti-aints  of  the  other  availabie  agents  preclude 

CgFiftO.  and  CF21N. 

their  use.   Documentation  of  such  measures 
must  be  availat)te  for  review  upon  request. 
The  principal  environmental  characteristic  of  corv 
cem  for  PFCs  is  that  they  have  high  GWPs 
and  long  atinospheric  lifetimes.  EPA  st-ongly 
recommends  recovery  and  recycling  of  these 
sut»stitutes. 
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REFRIGERANTS— Unacceptable  Substitutes 


End-use 


Substitute 


Decision 


Comments 


CFC-11,  CFC-12.  CFC-113,  CFC- 
114,  R-500  Centrifugal  Chillers 
(Retrofit  and  New  Equipment/NIKs). 


CFC-12  Reciprocating  Chillers  (Ret- 
rofit and  New  Equipment/NIKs). 


CFC-11.  CFC-12,  R-502  Industrial 
Process  Refrigeration  (Retrofit  arxl 
New  Equipment/NIKs). 


CFC-12,    R-502   Ice   Skating   Rinks 
(Retrofit  and  New  Equipment/NIKs). 


CFC-12.  R-502  CoW  Storage  Ware- 
houses (Retrofit  arxJ  New  Equip- 
ment/NIKs). 


R-405A 


CFC-12.  R-500,  R-502  Refrigerated 
Transport  (Retrofit  and  New  Equp- 
ment/NIKs). 


CFC-12,  R-502  Retail  Food  Refrig- 
eration (Retrofit  and  New  Equip- 
ment/NIKs). 


CFC-12,  R-602  Comnrwrcial  Ice  Ma- 
chines (Retrofit  and  New  Equip- 
ment/NIKs). 


CFC-12  Vending  Machines  (Retrofit 
arxJ  New  Equipmerrt/NIKs). 


CFC-12  Water  Cooiers  (Retrofit  and 
New  Equipment/NIKs). 


Hydrocart»n  Btefxj  B  .... 


R-405A 


HyA'ocarbon  Blerxl  B 


R-403B 


R-405A 


R-^t05A 


Hydrocartwn  Blend  B 


R-403B 


R-405A 


Hydrocarbon  BlerxJ  B 


R-403B 


R-405A 


Hydrocarbon  Blend  B 


R-403B 


R-405A 


HydrocartXKi  Blend  B 


R-403B 


R-^M)5A 


Hydrocartx>n  Blerxl  B 


R-405A 


Unacceptable 
Unacceptable 
Unacceptatjie 
Unacceptable 
Unacceptable 
Unacceptable 
Unacceptat)le 
Unacceptable 
Unacceptable 
Uriaccep(at3le 
Unacceptable 
Unacceptable 
Unacceptable 
Unacceptable 
Unacceptable 
Unacceptable 
Unacceptable 
Unacceptable 
Unacceptable 
Unacceptable 


Hydrocartxxi  Blend  B 


R-405A 


Hydrocarbon  Blend  B 


Unacceptable 


Unacceptable 


Unacceptal3le 


Unacceptatjie 


R-405A  contains  R-c318,  a  PFC,  wtiich  has  an 
extremely  high  GWP  and  lifetime.  Otfier  sub- 
stitutes exist  which  do  not  contain  PrCs. 

Flanvnat}<lity  is  a  serious  concern.  Data  have  not 
been  submitted  to  demonstrate  it  can  t>e  used 
safely  in  this  end-use. 

R-405A  contains  R-c318,  a  PFC,  which  has  an 
extremely  Ngh  GWP  and  lifetime.  Other  sub- 
stitutes exist  which  do  not  contain  PFCs. 

Flammability  is  a  serious  corx^em.  Data  have  not 
t>een  sutxnitted  to  demor^trate  it  can  be  used 
safely  in  this  end-use. 

Ft-403B  contains  R-218,  a  PFC,  which  has  an 
extremely  high  GWP  arvJ  lifetime.  Other  sub- 
stitutes exist  which  do  not  contain  PFCs. 

R-405A  contains  R-c318,  a  PFC,  which  has  an 
extremely  high  GWP  and  lifetime.  Other  sub- 
stitutes exist  which  do  rx)t  contain  PFCs. 

R-405A  contains  R-c318,  a  PFC,  which  has  an 
extreniely  high  GWP  arxl  lifetime.  Other  sut>- 
stitutes  exist  wfiich  do  not  contain  PFCs. 

Flannmability  is  a  serious  concern.  Data  have  not 
been  submitted  to  demonstrate  it  can  be  used 
safety  in  this  end-use. 

R-403B  contains  R-218,  a  PFC,  whk:h  has  an 
extremely  high  GWP  arxl  lifetime.  Other  sub- 
stitutes exist  which  do  not  contain  PFCs. 

R-405A  contains  R-c318,  a  PFC,  which  has  an 
extremely  high  GWP  and  lifetime.  Other  sub- 
stitutes exist  which  do  rxjt  contain  PFCs. 

Flammabdity  is  a  serious  concern.  Data  have  not 
been  sutxnitted  to  demonstrate  it  can  be  used 
safely  in  this  erxl-use. 

R-403B  contains  R-218,  a  PFC,  whk:h  has  an 
extremely  high  GWP  arxl  lifetime.  Other  sub- 
stitutes exist  wliich  do  not  contain  PFCs. 

R-405A  corrtains  R-c318,  a  PFC,  which  has  an 
extremely  high  GWP  and  lifetime.  Other  sub- 
stitutes exist  which  do  not  contain  PFCs. 

FlammatMlity  is  a  serious  concern.  Data  have  rx>t 
been  sutxrxtted  to  denx>nstrate  it  can  t>e  wsed 
safely  in  this  end-use. 

R-403B  contains  R-218,  a  PFC,  whk;h  has  an 
extremely  high  GWP  arxl  lifetime.  Other  sut>- 
stitutes  exist  wtiich  do  rxjt  contain  PFCs. 

R-405A  contains  R-c318.  a  PFC,  which  has  an 
extrerriely  high  GWP  and  lifetime.  Other  sub- 
stitutes exist  which  do  not  contain  PFCs. 

Flammability  is  a  serious  concern.  Data  have  not 
been  submitted  to  denx)nstrate  it  can  t>e  used 
safely  in  this  end-use. 

F»-403B  contains  R-218,  a  PFC,  which  has  an 
extrenr>ely  high  GWP  and  lifetime.  Other  sut)- 
stitutes  exist  which  do  not  contain  PFCs. 

R-405A  contains  R-c318,  a  PFC.  which  has  an 
extremely  high  GWP  arxl  lifetime.  Other  sub- 
stitutes exist  which  do  rx)t  contain  PFCs. 

Flammability  is  a  serious  concern.  Data  have  not 
been  submitted  to  derrxxistrate  it  can  be  used 
safely  in  this  erxl-use. 

R-405A  contains  R-c318,  a  PFC,  which  has  an 
extremely  high  GWP  arxl  lifetime.  Ott>er  sut>- 
stitutes  exist  which  do  not  contain  PFCs. 

Flammability  is  a  serious  concern.  Data  have  not 
been  sutxnitted  to  demonstrate  it  can  be  used 
safely  in  this  end-use. 

R-405A  contains  R-c318.  a  PFC,  which  has  an 
extremely  high  GWP  arxl  lifetime.  Ottier  sub- 
stitutes exist  which  do  not  contain  PFCs. 

Flammatxiity  is  a  serious  corx:em.  Data  have  not 
k)een  sutxnitted  to  demonstrate  rt  can  be  used 
safely  in  this  end-use. 
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REFRIGERANTS— Unacceptable  Substitutes— Continued 


End-use 

Substitute 

Decision 

Comments 

CFC-12     Household     Refrigerators 

R-*05A 

Unacc8ptat>le 

R-405A  contains  R-c318,  a  PFC.  which  hss  an 

(Retrofit  and  New  Equipment/NIKs). 

extremely  high  GWP  and  lifetime.  Other  sub^ 
stitutes  exist  which  do  not  contain  PFCs. 

Hydrocartion  Blend  B  .... 

Unacceptat)le _ 

Flammatwirty  is  a  serious  concern.  Data  have  not 
Ijeen  submitted  to  derTX)nstrate  it  can  be  used 
safely  in  this  end-use.    '- 

CFC-12,  R-502  Household  Freezers 

R-403B  

Unacceptatile 

R-403B  contains  R-218.  a  PFC.  which  has  br 

(Retrofit  and  New  Equipment/NIKs). 

extremely  high  GWP  and  lifetime.  Other  sutv 
stitutes  exist  wtiich  do  not  contain  PFCs. 

R-405A  

Unacceptatile 

R-405A  contains  R-c318.  a  PFC.  which  has  an 
extremely  high  GWP  and  lifetime.  Other  suTv 
stitutes  exist  which  do  not  contain  PFCs. 

Hydrocarbon  Blend  B  .... 

Unacceptable 

FlammatjiMy  is  a  serious  concem.  Data  have  not 
been  submitted  to  demonstrate  it  can  be  used 
safely  in  this  end-use. 

CFC-12,          R-500          Residential 

R-405A  

Unacceptable 

R-405A  contains  R-c318.  a  PFC,  which  has  an 

Dehumid'fiers    (Retrofit    arxJ    New 

extremely  high  GWP  and  lifetime.  Other  sub- 

Equipment/NIKs). 

stitutes  exist  which  do  not  contain  PFCs. 

Hydrocarbon  Blend  B  .... 

tJorMxeptaWo 

Flammability  is  a  serious  concem.  Data  have  not 
been  submitted  to  denK>nstrate  it  can  be  ubeO 

safety  in  this  end-use. 

CFC-12    Motor    Vehkjie    Air    Condi- 

R-405A  

Unacceptable 

R-405A  contains  R-c318,  a  PFC,  which  tias  an 

tioners   (Retrofit   and   New   Equip- 

extremely high  GWP  and  lifetime.  Other  sut>- 

ment/NIKs). 

stitutes  exist  which  do  not  contain  PFCs. 

Hydrocartxjn  Blend  B  .... 

Unacceptable 

Flammability  is  a  serious  concem.  Data  have  net 
been  sutxnitted  to  demonstrate  it  can  be  used 
safely  in  this  end-use. 

Flammable  Substitutes  .. 

Unacceptat)le 

The  risks  associated  with  using  flammable  sutv 
stitutes  in  this  end-use  have  not  been  ad- 
dressed by  a  risk  assessment. 

Solvent  Cleaning  Sector— Acceptable  Subject  to  Use  Conditions  Substitutes 


Application 

Substitute 

Decision 

Conditions 

Comments 

Electronics  Cleaning 

HCFC-225  ca/cb  .... 

AcceptatJie  

Subject  to  the  company  set  ex- 

HCFC-225 ca/cb  Wend  is  offered  as  a 

w/CFC-113,  MCF. 

posure  limit  of  25  ppm  of  the 
-ca  isomer. 

45%-ca/55%-cb  blend.  The  company 
set  exposure  limit  of  The  -ca  isomei  is 
25  ppm.  The  company  set  exp^isu-e 
limit  of  ttie  -cb  isorner  is  250  ppm.  )i  is 
the  Agency's  opinion  that  with  tf^e  icw 
emission  coW  cleaning  and  vapor 
degreasir>g  equipment  designed  tor 
this  use,  the  25  ppm  limit  of  the 
HCFC-225  ca  isomer  can  be  met  The 
company  is  sutxnitting  further  expo- 
sure nrxKiitoring  data. 

Precision  Cleaning 

HCFC-225  ca/cb  .... 

Acceptable  

Siisject  to  the  company  set  ex- 

HCFC-225 ca/cb  blend  is  offered  as  a 

w/CFC-113,  MCF. 

posure  limit  of  25  ppm  of  the 

45%-ca/55%-cb  tilend.  The  company 

-ca  isomer. 

set  exposure  limit  of  the  -ca  isomer  is 
25  ppm.  The  company  set  exposure 
limit  of  the  -cb  isomer  is  250  ppm.  It  is 
the  Agency's  opinion  that  with  the  tow 
emission  cokJ  cleaning  and  vapor 
degreasing  equipment  designed  for 
this  use,  ttie  25  ppm  limit  of  the 
HCFC-225  ca  isomer  can  be  met  The 
company  is  sutxnitting  further  expo- 
sure nx>nitoring  data. 

Solvent  Cleaning  Sector— Unacceptable  Substitutes 


End  use 

Sut>stitute 

Decision 

Comnients 

Metals  cleaning  w/CFC-113  ;.. 

Ditxomomethane  

Dibronromettiane  

Ditxomomethane 

Dibromomethane 

Unacceptable 

Unacceptable 

Unacceptable 

Unacceptable 

High  ODP;  other  alternatives  exist 
High  ODP;  other  alternatives  exist 
High  ODP;  other  alternatives  exist 
High  ODP;  other  alternatves  exist 

Metals  cleaning  w/MCF 

Electronics  cleaning  w/CFC-113  

Electronics  cleaning  w/MCF 
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Solvent  CLEANl^4G  Sector— Uh4ACCEPTABLE  Substitutes— Continued 


End  use 


Precision  cleaning  w/CFC-1 13 
PreciSKXi  cleaning  w/MCF 


Substitute 


Dibfomomethane 
DitKomomethane 


Decision 


Unacceptable 
Unacceptat)le 


Coniments 


High  ODP;  ottier  alternatives  exist. 
High  ODP;  ottier  alternatives  exist. 


Fire  Suppression  and  Explosion  Protection— Acceptable  Subject  to  Use  Conditions:  Total  Flooding 

AGENTS 


Application 


Hakxi  1301  Total 
Flooding  Agents. 


Substitute 


CjF, 


Decision 


CFjl 


Gelled 
Halocarbon/Dry 
Chennical  Sus- 
pension. 


Inert  Gas/Pow- 
dered Aerosol 
Blend. 


Acceptable  wtiere 
other  alter- 
natives are  not 
technically  fea- 
sible due  to 
performance  or 
safety  require- 
ments:. 

a.  due  to  ttwir 
physical  or 
chemical  prop- 
erties, or. 

b.  wtiere  human 
exposure  to  ttie 
extinguishing 
agents  may  ap- 
proach 

cardiosensitizat- 
ion  levels  or  re- 
sult in  other  un- 
acceptatsie 
health  effects 
urtder  normal 
operating  condi- 
tions. 


Conditions 


Acceptable  in  nor- 
mally unoccu- 
pied areas. 


AcceptatJie  in  nor- 
mally unoccu- 
pied areas. 


Acceptat)le  as  a 
Halon  1301 
sut)stitute  in 
normally  unoc- 
cupied areas. 


Until  OSHA  estat)ltshes  applica- 
ble workplace  requirements:. 

For  occupied  areas  from  which 
personriel  canrxjt  be  evacuated 
in  one  minute,  use  is  permitted 
only  up  to  concentrations  not 
exceeding  ttie  cardiotoxidty 
NOAEL  o<  30%. 

AlttKHjgh  no  LOAEL  fias  been  es- 
tablished for  this  product, 
standard  OSHA  requirements 
apply,  i.e.  tor  occupied  areas 
from  wtiich  personnel  can  be 
evacuated  or  egress  can  occur 
between  30  and  60  seconds, 
use  is  permitted  up  to  a  con- 
centration not  exceeding  the 
LOAEL. 

All  personnel  must  be  evacuated 
before  concentration  of  CsFg 
exceeds  30%. 

Design  concentration  must  result 
in  oxygen  levels  of  at  least 
16%. 


Comments 


EPA  requires  ttiat  any  employee 
wtx)  could  possitjty  be  in  the 
area  must  be  able  to  escape 
wittun  30  seconds.  Ttie  em- 
ployer stiall  assure  ttiat  no  urv 
protected  employees  enter  ttie 
area  duhng  agent  discharge. 

EPA  requires  ttiat  any  employee 
wtx}  could  possit>ly  t>e  in  the 
area  must  be  attle  to  escape 
within  30  seconds.  The  em- 
ployer shall  assure  ttiat  no  un- 
protected employees  enter  the 
area  during  agent  discharge. 

In  areas  where  personnel  could 
possibly  be  present,  as  in  a 
cargo  area,  EPA  requires  ttiat 
the  employer  shall  provide  a 
pre-discharge  employee  alarm 
capat>le  of  t>eing  perceived 
atjove  ambient  ligtit  or  noise 
levels  for  alerting  employees 
tiefore  system  disctiarge.  The 
pre-discharge  alarm  shall  pro- 
vide employees  time  to  safely 
exit  the  discharge  area  prior  to 
system  discharge. 


Ttie  comparative  design  concentration  based 
on  cup  burner  values  is  approximately 
8.8%. 

Users  must  otwerve  ttie  limitations  on  PFC 
acceptatjility  by  making  reasonat)*e  efforts 
to  undertake  ttie  following  measures: 

(i)  conduct  an  evaluatkxi  of  foreseeable  corv 
ditkins  of  end  use; 

(ii)  determine  ttiat  human  exposure  to  the 
ottier  alternative  extinguishing  agents  may 
approach  or  result  in  cardiosensitizatk)n  or 
ottier  unacceptable  toxicity  effects  under 
normal  operating  conditions;  and 

(Hi)  determine  that  ttie  physical  or  chemical 
properties  or  ottier  technical  constraints  of 
ttie  ottier  available  agents  preclude  ttieir 
use; 

Documentation  of  such  measures  must  be 
available  for  review  upon  request. 

Ttie  principal  environmental  ctiaracteristk;  of 
concern  for  PFCs  is  ttiat  they  have  high 
GWPs  and  tong  atmosptieric  lifetimes.  Ac- 
tual contributkjns  to  glotial  warming  de- 
pend upon  ttie  quantities  of  PFCs  emitted. 

For  additional  guidance  regarding  applica- 
tk)ns  in  which  PFCs  may  be  appropriate, 
users  should  consult  the  description  of  po- 
tential uses  which  is  included  in  the  March 
18,  1994  Rulemaking  (59  FR  13043). 

See  additkjnal  comments  1 ,  2,  3.  4. 

Manufacturer  has  not  applied  for  listing  for 
use  in  normally  occupied  areas.  Prelinm- 
nary  cardiosensitization  data  indkates  that 
this  agent  wouW  not  be  suitatjie  for  use  in 
normally  occupied  areas. 

EPA  is  awaiting  results  of  ODP  calculations. 

See  additional  comments  1 ,  2,  3,  4. 

The  manufacturer's  SNAP  applk:ation  re- 
quested listing  for  use  in  unoccupied  areas 
only. 

See  additional  comment  2. 


The  manufacturer's  SNAP  appik^atlon  re- 
quested listing  for  use  in  unoccupied  areas 
only. 

See  additkinal  comment  2. 


Additional  Comments 

1_Must  conform  with  OSHA  29  CFR  1910  Subpart  L  Section  1910.160  of  the  U.S.  Code. 

2— Per  OSHA  requirements,  protective  gear  (SCBA)  must  be  availatjie  in  the  event  personnel  must  enter/reenter  the  area. 

3— Discharge  testing  shouW  be  strictly  limited  only  to  that  which  is  essential  to  meet  safety  or  performance  requirements. 
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4 — Ttie  agent  stiouU  be  recovered  from  ttie  fire  protection  system  in  conjunctk>n  with  testing  or  servk:ing.  and  recycled  for  later  use  or  de- 
stroyed. 

FIRE  Suppression  and  Explosion  PROTECTiOf*— Acceptable  Subject  to  Narrowed  Use  Limits:  Total  Flooding 

AGENTS 


ApplKatkxi 


Haton  1301,  Total 
FkxxJing  Agents. 


Substitute 


CjFg 


Sulfurtiexa-fluo- 
ride  (SFs). 


DedskKi 


Acceptable  wtiere 
ottier  alternatives 
are  not  tectv 
nk:ally  feasible 
due  to  pertorrrv 
ance  or  safety  re- 
quirements:. 

a  due  to  their  ptiys- 
k^  or  ctiemical 
properties,  or. 

b.  wtiere  human  ex- 
posure to  ttie  ex- 
tinguishing agents 
may  approach 
cardiosensitizatk>- 
n  levels  or  result 
in  ottier  unaccept- 
at>le  health  ef- 
fects under  nor- 
mal operating 
conditkxis. 


Acceptat>le  as  a 
discharge  test 
agent  in  military 
uses  and  in  civil- 
ian aircraft  uses 
Of^y. 


Conditiortt 


Until  OSHA  establishes  applica- 
ble workplace  requirements:. 

For  occupied  areas  from  whk^ 
personnel  cannot  be  evacuated 
in  one  minute,  use  is  permitted 
only  up  to  corcentratkxis  not 
exceeding  the  cardkitoxcity 
r^AEL  of  30%. 

Alttiough  no  LOAEL  has  been 
established  for  this  product, 
standard  OSHA  requirements 
apply,  i.e.  for  occupied  areas 
from  wtiich  personnel  can  be 
evacuated  or  egress  can  occur 
between  30  and  60  seconds, 
use  is  permitted  up  to  a  con- 
centration not  exceeding  ttie 
LOAEL 

All  personnel  must  be  evacuated 
before  concentratkw  of  CjFs 
exceeds  30%. 

Design  concentration  must  result 
in  oxygen  levels  of  at  least 
16%. 


Comments 


Ttie  comparative  design  concentratkxi 
based  on  cup  txjmer  values  is  approxi- 
mately 8.8%. 

Users  nxjst  obsen/e  ttie  limitatkxis  on  PFC 
acceptability  by  making  reasonable  efforts 
to  undertake  ttie  foUowing  measures: 

(i)  conduct  an  evaluatkxi  of  foreseeat>le  corv 
ditkxis  of  end  use; 

(ii)  determine  ttiat  human  exposure  to  ttie 
ottier  alternative  extinguishing  agents  may 
approach  or  result  in  cardtosensitizatKxi  or 
ottier  unacceptat)le  toxcity  effects  under 
normal  operating  conditkins;  and 

(iii)  determine  ttiat  ttie  physcal  or  ctiemk:al 
properties  or  ottier  technk^  constraints  of 
ttie  other  available  agents  preclude  ttieir 
use; 

Documentatk)n  of  such  measures  must  be 
availat)le  for  review  upon  request. 

Ttie  principal  environmental  characteristic  of 
concern  for  PFCs  is  thai  ttiey  have  high 
GWPs  and  long  atmospheric  lifetimes.  Ac- 
tual contributions  to  global  warming  de- 
pend upon  ttie  quantities  of  PFCs  emitted. 

For  additk>nal  guklance  regarding  applca- 
tkms  in  whch  PFCs  may  tie  appropriate, 
users  should  consult  the  description  of  po- 
tential uses  whKh  is  included  in  the  March 
18,  1994  Final  Rulemaking  (58  FR 
13043). 

This  agent  tias  an  atmospheric  lifetime 
greater  than  1,000  years,  with  an  esti- 
mated 100-year.  500-year,  and  1,000-year 
GWP  of  16,100,  26,110  and  32,803  re- 
spectively. Users  sfiouW  limit  testing  only 
to  that  whk:h  is  essential  to  meet  safety  or 
performance  requirements. 

This  agent  is  only  used  to  test  new  Halon 
1301  systems. 


Fire  Suppression  and  Explosion  Protection— Unacceptable  Substitutes 

Applk.ation 

Substitute 

Deciskxi 

Comments 

Hakin  1301  Total  Flood- 
ing Agents. 

HFC-32  

Unacceptabile 

Data  indk^te  that  HFC-32  is  flammatile  and  therefoie  is 
suitat)le  as  a  tiak>n  substitute. 

not 

|t"R  Doc.  95-14337  Filed  6-12-95;  8:45  am] 

BILUNG  COOE  »560-S0-P 

40  CFR  Part  261 

[SW-FRL-6219-5] 

Hazardous  Waste  Management 
System;  IdentifiCotion  and  Listing  of 
Hazardous  Waste;  Final  Exclusion 

agency:  Environmental  Protection 

Agency. 

action:  Final  rule. 


summary:  The  Environmental  Protection 
Agency  (EPA  or  Agency)  today  is 
granting  a  petition  submitted  by 
Conversion  Systems.  Inc.  ("CSI")  to 
exclude  from  hazardous  waste  control 
(or  "delist")  certain  solid  wrastes.  The 
wastes  being  delisted  consist  of  electric 
arc  furnace  dust  ("EAFD")  that  has  been 
treated  by  a  specific  chemical 
stabilization  process.  This  action 
responds  to  CSI's  petition  to  delist  these 
treated  wastes  on  a  "generator-specific" 
basis  from  the  hazardous  waste  lists. 
After  careful  analysis,  the  Agency  has 
concluded  that  the  petitioned  waste  is 
not  hazardous  waste  when  disoosed  of 


in  Subtitle  D  landfills.  This  exclusion 
applies  to  chemically  stabilized  EAFD 
generated  at  CSI's  Sterling.  Illinois 
facility  as  well  as  to  similar  wastes  that 
CSI  may  generate  at  futiu^  facilities. 
Accordingly,  this  final  rule  excludes  the 
petitioned  waste  from  the  requirements 
of  hazardous  waste  regulations  under 
the  Resource  Conser\'ation  and 
Recovery  Act  (RCRA)  when  disposed  oJ 
in  Subtitle  D  landfills,  but  imposes 
testing  conditions  to  ensure  that  the 
future-generated  waste  remains 
qualified  for  delisting. 

EFFECTIVE  DATE^June  13.  1995. 
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AOOflESSES:  The  public  docket  for  this 
final  rule  is  located  at  the  U.S. 
Environmental  Protection  Agency,  401 
M  Street.  SW,  Washington.  DC  20460, 
and  is  available  for  viewing  (Room 
M2616]  from  9  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  Federal 
holidays.  Call  (202)  260-9327  for 
appointments.  The  reference  nixmber  for 
this  docket  is  "F-95-CSEF-FFFFF." 
The  public  may  copy  material  from  any 
regulatory  docket  at  no  cost  for  the  first 
100  pages  and  at  a  cost  of  $0.15  per  page 
for  additional  copies. 
FOB  FURTHER  INFORMATION  CONTACT:  For 
general  information,  contact  the  RCRA 
Hotline,  toll  bee  at  (800)  424-9346,  or 
at  (703)  412-9810.  For  technical 
information  concerning  this  notice, 
contact  Chichang  Chen,  Office  of  Solid 
Waste  (Mail  Code  5304),  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  SW,  Washington,  DC  20460, 
(202) 260-7392. 

SUPPtEMEWTARY  INFORMATKM: 

I.  Background 

A.  Authority 

Under  40  CFR  260.20  and  260.22, 
facibties  may  petition  the  Agency  to 
remove  their  wastes  from  hazardous 
waste  control  by  excluding  them  from 
the  hsts  of  hazardous  wastes  contained 
in  §§261.31  and  261.32.  Specifically, 
§  260.20  allows  any  person  to  petition 
the  Administrator  to  modify  or  revoke 
any  provision  of  parts  260  through  265 
and  268  of  title  40  of  the  Code  of 
Federal  Regulations;  and  §  260.22 
provides  generators  the  opportunity  to 
petition  the  Administrator  to  exclude  a 
waste  on  a  "generator-specific"  basis 
from  the  hazardous  waste  lists. 
Petitioners  must  provide  sufficient 
information  to  EPA  to  allow  the  Agency 
to  determine  that  the  waste  to  be 
excluded  does  not  meet  any  of  the 
criteria  under  which  the  waste  was 
listed  as  a  hazardous  waste.  In  addition, 
the  Administrator  must  determine, 
where  he  has  a  reasonable  basis  to 
believe  that  factors  (including 
additional  constituents)  other  than  those 
for  which  the  waste  was  listed  could 
cause  the  waste  to  be  a  hazardous  waste, 
that  such  factors  do  not  warrant 
retaining  the  waste  as  a  hazardous 
waste. 

B.  History  of  This  Rulemaking 

Conversion  Systems,  Inc.,  (CSI), 
Horsham,  Pennsylvania,  petitioned  the 
Agency  to  exclude  from  hazardous 
waste  control  its  stabilized  waste 
generated  at  electric  arc  furnace  dust 
(EAFD)  treatment  facilities  across  the 
nation.  After  evaluating  the  petition, 
EPA  proposed,  on  Noveqiber  2,  1993  to 


exclude  CSI's  waste  from  the  lists  of 
hazardous  wastes  under  §§  261.31  and 
261.32  (see  58  FR  58521).  Subsequently, 
in  response  to  a  commenter's  request, 
the  Agency  published  a  notice 
extending  the  comment  period  until 
January  3, 1994  (see  58  FR  67389. 
December  21,  1993). 

This  rulemaking  addresses  public 
comments  received  on  the  proposal  and 
finalizes  the  proposed  decision  to  grant 
CSI's  petition. 

n.  Disposition  of  Fetitioii 

Conversion  Systems,  Inc.,  Horsham, 
Pennsylvania 

A.  Proposed  Exclusion 

CSI  petitioned  the  Agency  for  a 
multiple-site  exclusion  for  chemically 
stabilized  electric  arc  furnace  dust 
(CSEAFD)  resulting  bom  the  Super 
Detox"*^  treatment  process  as  modified 
by  CSI.  (The  original  Super  Detox^w 
treatment  process  was  developed  by 
Bethlehem  Steel  Corporation  and  used 
at  its  Johnstown  and  Steelton. 
Pennsylvania  facilities.)  Specifically. 
CSI  requested  that  the  Agency  grant  a 
multiple-site  exclusion  for  CSEAFD 
generated  by  CSI  using  its  modified 
Super  DetoxTM  process  at  the  existing 
Sterling,  Illinois  facility  at  Northwestern 
Steel  and  future  facilities  to  be 
constructed  (CSI  initially  is  planning  to 
construct  12  other  facilities  nationwide). 
The  resulting  CSEAFD  is  classified  as  a 
K061  hazardous  waste  by  virtue  of  the 
"derived  bom"  rule  (§  261.3(c)(2)(i)), 
because  it  is  generated  from  the 
treatment  of  a  hazardous  waste  (electric 
arc  furnace  dust)  which  is  currently 
hsted  as  EPA  Hazardous  Waste  No. 
K061 — "Emission  control  dust/sludge 
from  the  primary  production  of  steel  in 
electric  furnaces."  The  listed 
constituents  of  concern  for  EPA 
Hazardous  Waste  No.  K061  are 
cadmium,  hexavalent  chromium,  and 
lead.  CSI  petitioned  to  exclude  Super 
Detox""^  treatment  residues  because  it 
does  not  beUeve  that  the  CSEAFD  meets 
the  criteria  for  which  K061  was  listed. 
CSI  also  believes  that  the  Super  Detox'rM 
process,  as  modified  by  CSI,  generates  a 
non-hazardous  waste  because  the 
constituents  of  concern,  although 
present  in  the  waste,  are  in  an 
essentially  immobile  form.  CSI  further 
believes  that  the  waste  is  not  hazfudous 
for  any  other  reason  (i.e.,  there  are  no 
additional  constituents  or  factors  that 
could  cause  the  waste  to  be  hazardous). 
Lastly,  CSI  believes  that  a  multiple-site 
delisting  will  save  both  EPA  and  CSI  the 
cost  and  administrative  burden  of 
multiple  petitions  each  providing 
essentially  the  same,  duplicative 
information  of  a  process  already  well 


known  and  accepted  by  the  Agency  as 
effective  in  treating  EAFD  wastes  (see 
final  exclusions  for  Bethlehem  Steel 
Corporation's  Johnstown  and  Steelton, 
Peimsylvania  facilities  in  54  FR  21941, 
May  22, 1989).  Review  of  this  petition 
included  consideration  of  the  original 
Usting  criteria,  as  well  as  the  additional 
factors  required  by  the  Hazardous  and 
Solid  Waste  Amendments  (HSWA)  of 
1984.  See  secUon  222  of  HSWA,  42 
U.S.C.  6921(f),  and  40  CFR  260.22(d)(2)- 

(4). 

In  support  of  its  petition,  CSI 
submitted:  (1)  Detailed  descriptions  and 
schematics  of  the  Super  Detox""^ 
treatment  process  for  both  wet  and  dry 
electric  arc  furnace  dust ';  (2)  total 
constituent  analyses  results  for  the  eight 
Toxicity  Characteristic  (TC)  metals 
listed  in  §  261.24  and  six  other  metals 
from  representative  samples  of  the 
untreated  (non-stabilized)  EAFD;  (3) 
Toxicity  Oiaracteristic  Leaching 
Procedure  (TCLP.  SW-846  Method 
1311)  results  for  the  eight  TC  metals 
from  a  representative  sample  of 
untreated  EAFD;  (4)  TCLP  results  for  the 
eight  TC  metals  and  six  other  metals 
from  representative  samples  of  the 
unc\u«d  CSEAFD;  (5)  Multiple 
Extraction  Procedure  (MEP.  SW-846 
Method  1320)  results  for  the  TC  metals 
and  six  other  metals  from  representative 
samples  of  the  uncured  CSEAFD;  (6) 
total  oil  and  grease  (TOG),  total  cyanide, 
and  total  sulfide  results  from 
representative  samples  of  the  untreated 
EAFD;  (7)  information  and  test  results 
regarding  the  hazardous  waste 
characteristics  of  ignitability, 
corrosivity,  and  reactivity  for  the 
CSEAFD;  and  (8)  ground-water 
monitoring  data  from  the  landfill 
containing  the  CSELAFD  generated  from 
CSI's  Sterling,  Illinois  Super  Detox"™ 
facility. 

B.  Request  for  Public  Hearing 

During  the  comment  period, 
Horsehead  Resource  Development 
Company.  Inc.  ("HRD")  and  one 
Congressman  requested  a  formal  public 
hearing  to  allow  interested  parties  a 
sufficient  opportunity  to  comment  on 
the  November  2.  1993  proposed 
rulemaking.  HRD  also  indicated  its 
desire  to  cross-examine  EPA  and  CSI 
witnesses.  Following  review  of  the 
issues  raised  by  the  commenters.  the 
Agency  found  no  compelling  need  for  a 
public  hearing  and.  therefore,  notified 
the  conunenters  of  its  decision  not  to 


'  CSI  has  claimed  some  treatment  process 
descriptions,  including  information  on  how  they 
improved  the  original  Super  Detox'"*  treatment 
process,  as  confldential  business  information  (CBI). 
This  information,  therefore,  is  not  available  in  the 
RCRA  public  docket  for  today's  notice. 


hold  a  hearing.  See  the  docket  for 
proposed  notice  for  the  related 
correspondences.  In  its  comments  on 
the  proposed  rule,  HRD  claimed  that 
FPA's  denial  of  its  hearing  request 
violates  the  Administrative  Procedure 
Act. 

The  Agency  notes  that  the  applicable 
regulations  (40  CFR  §  260.20(d)  and 
§  25.5)  specify  only  that  EPA  hold  an 
informal  hearing  at  its  discretion.  The 
Agency  beHeves  that  given  the  highly 
technical  nature  of  the  proposal,  written 
dociunentation  is  a  more  appropriate 
medium  for  the  issues  raised.  In 
addition,  even  if  a  hetuing  were  held, 
such  process  would  not  encompass  the 
formal  testimony  of  EPA  staff  and  expert 
witnesses  HRD  was  seeking;  the  Agency 
would  merely  use  this  procedure  to 
gather  oral  comments  for  the  record. 
The  Agency  believes  a  hearing  was 
unnecessary,  and  that  the  Agency's 
procedures  were  consistent  with  the 
Administrative  Procedure  Act.  In  any 
event,  the  Agency  has  met  with  HRD, 
the  primary  conunenter  opposing  this 
delisting,  a  ntmiber  of  times  since  the 
time  of  the  proposal  to  hear  its  views  in 
person. 

C.  Summary  of  Responses  to  Public 
Comments 

The  Agency  received  pubUc 
comments  on  the  November  2, 1993 
proposal  from  18  interested  parties. 
Eight  of  these  commenters,  consisting 
chiefly  of  steelmaking  concerns,  clearly 
supported  the  Agency's  proposed 
decision  to  grant  CSI's  petition.  One 
conunenter  had  questions  about  the 
RCRA  permit  requirements  for  CSI's 
future  faciUties,  and  about  the  effective 
date  of  the  proposed  delisting  in  a  State 
not  authorized  to  administer  the  Federal 
delisting  program.  Of  the  nine 
remaining  commenters,  one  conunenter 
(HRD)  strongly  opposed  the  Agency's 
proposed  decision,  and  presented 
discussions  on  a  variety  of  issues.  The 
remaining  eight  out  of  these  nine 
commenters  consisted  of  Congressmen 
and  Senators  reiterating  concerns  about 
the  proposed  deUsting.  Detailed  Agency 
res[>onses  to  all  significant  comments 
are  provided  in  a  "Response  to 
Comments"  document,  which  is  in  the 
public  docket  for  today's  rule.  The 
following  discussion  is  a  summary  of 
both  the  most  significant  issues  raised 
by  HRD  and  EPA's  responses. 

Impact  of  This  Delisting  Upon  Recycling 
ofKOei 

Comment:  A  number  of  commenters, 
including  HRD,  claimed  that  the 
proposed  delisting  would 
inappropriately  and  illegally  allow  for 
the  landfilUng  of  chemically  stabilized 


K061  that  is  currently  being  recycled  by 
high-temperature  metals  recovery 
("HTMR")  facilities.  The  commenters' 
assertions  on  this  issue  can  be 
summarized  as  follows:  (1)  Both  RCRA 
and  the  Pollution  Prevention  Act  of 
1990  express  a  general  preference  for 
resource  recovery  and  reclamation  over 
conventional  waste  treatment  and 
disposal.  Accordingly,  EPA  is  required 
by  law  to  promulgate  regulations  that 
encourage  recycling  over  treatment  and 
disposal  whenever  possible.  The  CSI 
delisting  violates  these  statutory 
requirements  because  it  encourages  the 
landfilling  of  otherwise  recoverable 
materials,  (2)  EPA's  delisting  regulations 
require  comphance  with  these  RCRA 
and  PPA  mandates.  Specifically,  the 
regulations  require  EPA  to  consider 
factors  in  addition  to  those  for  which 
the  waste  was  originally  listed  as  a 
hazardous  waste  if  such  factors  could 
cause  the  waste  to  be  listed  as  a 
hazardous  waste  (40  CFR  260.22(a)(2) 
and  261.11(a)(3)(xi)).  EPA  must 
consider,  as  one  of  these  factors,  the 
impact  of  the  CSI  delisting  on  the 
overarching  mandates  of  RCRA  and  the 
PPA,  and  must  conclude  that  the  CSI 
delisting  is  inconsistent  with  these 
statutes.  (3)  The  delisting  would  violate 
EPA's  own  regulatory  strategy  and  prior 
pohcies  and  rulemaking  precedents 
favoring  resource  conservation  and 
recovery  over  stabilization.  These 
poUcies  and  precedents  appear  in  the 
Agency's  RCRA  implementation 
strategy,  land  disposal  regulations  and 
waste  minimization  guidance.  (4)  The 
CSI  deUsting  would  also  violate  the 
Administration's  stated  policy  to 
encourage  recycling  technologies  and  a 
"green"  economy. 

On  the  other  hand,  one  conunenter 
supporting  the  proposed  deUsting  stated 
that  the  deUsting  must  be  granted  as  a 
matter  of  law  because  EPA  has 
determined  that  the  chemically 
stabilized  EAFD  residues  do  not  "pose 
a  substantial  hazard  to  human  health  or 
the  environment"  and  therefore  are  not 
"hazardous  wastes"  subject  to  RCRA 
regulation,  citing  RCRA  section  1004(5) 
and  40  CFR  260.22  (a),  (b)  and  261.11(a). 
This  conunenter  claimed  that  the 
delisting  is  consistent  with  the  waste 
management  objectives  of  RCRA  and  the 
PPA,  which  encourage  EPA  to  promote 
various  alternatives  to  the  untreated 
land  disposal  of  hazardous  waste. 

Response:  After  careful  evaluation  of 
the  characteristics  and  nature  of  the 
K061  residues  produced  by  CSI's 
stabiUzation  process,  EPA  is  today 
finaUzing  a  determination  that  these 
residues  do  not  constitute  RCRA 
hazardous  waste.  Specifically,  EPA  has 
found  that  these  chemically  stabilized 


K061  wastes  do  not  meet  any  of  the 
criteria  for  which  K061  wastes  were 
listed  as  hazardous  and  that  there  is  no 
reason  to  beUeve  that  any  factors  other 
than  those  for  which  K061  wastes  were 
Usted  (including  additional 
constituents)  could  cause  these  CSI 
wastes  to  be  hazardous.  See  40  CFR 
260.22(a)  and  RCRA  section  3001(f). 

In  Ught  of  EPA's  determination  that 
CSI's  treated  K061  waste  is  not 
hazardous,  the  Agency  has  no  authority 
to  retain  this  waste  as  a  Usted  hazardous 
waste  simply  because  doing  so  would 
effectively  promote  HTMR  recycling 
and  reclamation  of  K061  wastes  over  the 
treatment  and  disposal  of  CSI's 
chemically  stabilized,  non-hazardous 
waste.  RCRA's  general  statements  of 
Congressional  findings,  objectives  and 
national  policy  addressing  the  subject  of 
minimizing  hazardous  waste  generation 
and  disposal  do  not  supersede  the 
specific  hazardous  waste  listing  and 
delisting  scheme  estabUshed  under 
RCRA.  Here,  imder  that  scheme,  EPA 
has  determined  that  CSI's  treated  waste 
does  not  meet  the  criteria  for  being 
considered  hazardous  waste.  Nothing  in 
the  general  objectives  and  poUcy 
provisions  of  RCRA  genersdly  favoring 
resource  recovery  over  conventional 
waste  treatment  and  disposal  requires, 
or  indeed  authorizes.  EPA  to  forego  or 
reverse  this  determination.  See 
Hazardous  Waste  Treatment  Council  v. 
EPA.  861  F.2d  270.  276-77  (D.C.  Or. 
1988). 

Similarly.  EPA  cannot  agree  with  the 
commenter's  conclusion  that  this 
delisting  conflicts  with  the  mandates  of 
the  Pollution  Prevention  Act  of  1990 
("PPA").  Section  6602(b)  of  the  PPA  (42 
U.S.C.  13101(b))  declares  it  to  be  the 
national  policy  that  pollution  control 
should  foUow  a  hierarchy  which  prefers 
pollution  prevention  at  the  soiut»  over 
recycling  and  prefers  recycling  over 
treatment  and  disposal  in  an 
environmentally  safe  manner.  EPA  fully 
supports  this  hierarchy  and  beUeves  it 
sets  forth  a  desirable  general  order  of 
preferences  for  pollution  control.  Again, 
however,  this  poUcy  is  not  a  statutory  or 
regulatory  mandate.  Nothing  in  the  PPA 
requires  or  even  contemplates  that  EPA 
must  retain  on  the  Ust  of  hazardous 
wastes  materials  that  the  Agency  finds 
to  be  non-hazardous  simply  because 
there  exists  an  ability  to  perform 
resource  recovery  on  these  materials. 

EPA  also  disagrees  with  the 
commenter's  claim  that  the  deUsting 
regulations  require  this  delisting  to  be 
denied.  40  CFR  260.22(a)(2)  focuses  on 
factors  that  "could  cause  the  waste  to  be 
a  hazardous  waste".  The  factor  cited  by 
the  commenter  does  not  fit  this 
description.  In  addition.  EPA  finds  that 
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today's  delisting  decision  is  fully 
consistent  with  the  Agency's  and  the 
Administration's  own  regulatory 
strategy  and  policies,  as  explained  in 
the  Response  to  Comments  docimient. 

In  any  event.  EPA  believes  that 
today's  delisting  decision  does 
hannonize  with  the  overall  intent  and 
purposes  of  RCRA  and  the  PPA.  While 
these  two  statutes  generally  encourage 
resource  recovery  where  appropriate, 
they  do  not  require  it  in  every 
conceivable  case,  regardless  of  the 
natiu«  of  the  waste.  Indeed,  the 
commenter's  interpretation  would  have 
the  effect  of  contravening  Congressional 
intent  to  allow  for  delistings  where 
appropriate. 

EPA  also  notes  that  the  effect  of  this 
delisting  on  Kt)61  recycling  practices  is 
speculative  in  any  event.  As  explained 
in  the  Response  to  Comments 
document,  the  extent  to  which 
steelmakers  may  stop  using  recycling 
technologies  up>on  today's  delisting  in 
favor  of  managing  EAFD  through  CSI's 
Super  Detox^^  process  is  unclear. 

EPA's  response  on  thest-  issues  is 
further  explained  in  the  Response  to 
Comments  docvunent  for  this 
rulemaking. 

Multiple  Site  Nature  of  the  Delisting 

Comment:  One  commenter  (HRD) 
stated  that  the  multiple-site  nature  of 
the  delisting  for  CSI  is  precedent-setting 
but  the  Agency  has  offered  no  legal 
justification  for  it.  The  commenter 
believed  that  40  CFR  260.22  and  RCRA 
section  3001(f)  limit  the  scope  of 
delisting  petitions  to  wastes  generated  at 
a  single  facility.  This  commenter  also 
claimed  that  this  delisting  violates  the 
noUce  and  comment  requirements  of  the 
Administrative  Procedure  Act  because 
there  will  be  no  opportunity  for 
comment  on  any  of  the  CSEAFD 
delistings  at  future  CSI  sites. 

Another  commenter,  however, 
believed  that  the  multiple-site  nature  of 
the  delisting  would  avoid  duplicative 
delisting  petitions  and  save  the  steel 
industry  the  unnecessary  costs  and 
administrative  burdens  of  multiple 
petitions. 

Response:  The  statute  and  regulations 
do  not  limit  the  availability  of  delisting 
decisions  to  wastes  generated  at  a  single 
facility.  The  commenter  has 
misinterpreted  the  language  of  section 
3001(f)  of  RCRA  and  40  CFR  260.22. 
which  both  provide  that  parties  may 
seek  delistings  for  wastes  generated  at  a 
"particidar  facility."  The  term 
"particular  facility"  refers  to  a  specific 
qualifying  facility  and  there  is  no  bar  to 
a  delisting  covering  more  than  one 
particular,  and  qualifying,  facility.  The 
language  limits  delistings  to  an 


identified  and  qualifying  facility  or 
facilities;  it  does  not  limit  them  to  a 
"single"  facility.  The  intent  of  this 
language  is  to  indicate  that,  because 
delistings  are  granted  only  to  specific 
qualifying  facilities,  a  facility  may  not 
manage  its  waste  as  non-hazardous 
based  solely  on  a  delisting  granted  to 
another  faciUty  for  the  same  listed 
waste. 

Today's  multiple-site  delisting  is  fully 
consistent  with  the  purposes  of  RCRA 's 
listing  and  delisting  scheme.  If  CSI  has 
more  than  one  facility  treating  the  same 
wastes  with  the  same  process,  and  EPA 
is  assured  (through  verification  testing) 
that  these  wastes  meet  the  requirements 
for  being  nonhazardous,  the  statute,  its 
legislative  history  and  the  regulations 
support  their  removal  from  the  list  of 
hazardous  wastes.  No  part  of  the  statute 
or  regulations  purports  to  limit  the 
number  of  facilities  that  a  delisting  may 
cover.  As  to  the  "up-front"  nature  of 
this  delisting,  the  Agency  in  fact  has  a 
long-standing  policy  and  practice  of 
granting  delistings  to  facilities  not  yet 
constructed,  provided  that  their  waste, 
once  produced,  meets  specified  criteria. 

In  any  event,  today's  delisting 
decision  appears  to  be  consistent  even 
with  the  commenter's  incorrect 
interpretation  of  the  statute  and 
regulations.  Today's  action  does  not 
automatically  grant  a  delisting  to  a 
multiple  number  of  CSI's  facilities. 
Instead,  although  EPA  has  reviewed  the 
Super  Detox^^  treatment  process  itself 
on  a  generic  basis.  EPA  is  requiring 
verification  testing  at  each  specific 
facility  before  the  Agency  grants  a 
delisting.  Thus,  the  Agency  is,  in  fact, 
considering  each  CSEAFD  facility 
separately.  The  focus  of  the 
commenter's  criticism  would  seem  to  be 
that  EPA  is  not  requiring  the  company 
to  submit  a  separate  delisting  petition 
for  each  new  facility.  It  would  make  no 
sense  to  require  a  company  to  submit 
multiple  individual  petitions  for  similar 
wastes  generated  from  similar  process 
and  feed  materials  when  the  only 
difference  between  petitions  is  the  name 
and  location  of  the  specific  facility;  to 
do  so  would  be  an  unnecessary 
administrative  burden  and  waste  of 
resoiut»s  for  both  EPA  and  the 
petitioner. 

The  conunenter  also  alleged  an 
inconsistency  with  EPA's  1993 
publication.  "Petitions  to  Delist 
Hazardous  Wastes:  A  Guidance 
Manual"  (second  edition).  The  Manual 
states  that  "separate  petitions  must  be 
submitted  for  wastes  generated  at 
different  facility  locations,  even  if  the 
contributing  processes  and  raw 
materials  are  similar.  This  requirement 
is  necessary  because  an  amendment  to 


40  CFR  part  261  for  an  exclusion  only 
applies  to  a  waste  produced  at  a 
particular  facility.'-'  This  provision  was 
originally  included  in  the  draft  of  the 
Manual  at  a  point  before  EPA 
contemplated  the  type  of  multiple-site 
delisting  requested  by  CSI,  and  it  has 
been  inadvertently  carried  over  in  later 
revisions  of  the  guidance  document. 
EPA  has  accepted  CSI's  petition  for  a 
multiple-site  delisting  because  of  the 
efficiencies  created  and  in  light  of  the 
protections  afforded  by  future 
verification  testing.  To  the  extent  this 
provision  in  the  guidance  document  is 
viewed  as  inconsistent  with  today's 
delisting,  the  guidance  document 
should  be  considered  superseded  by  the 
notice  of  proposed  rulemaking  and  this 
final  rulemaking  for  the  CSI  delisting  to 
permit  appropriate  multiple-site 
petitions  here  and  in  the  future.  In  any 
event,  EPA's  practice  has  evolved 
beyond  the  provision  originally 
Included  in  this  non-binding  gtiidance 
document  and  today's  action  is  fully 
consistent  with  that  practice. 

EPA  also  disagrees  with  the 
commenter's  claim  that  today's  delisting 
violates  the  notice  and  comment 
requirements  of  the  Administrative 
Procedure  Act  ("APA")  since  there  will 
be  no  opportunity  for  comment  on 
additional  CSI  facilities  producing 
CSEAFD  that  may  be  added  to  the  scope 
of  this  delisting  in  the  future.  There  has 
been  sufficient  opportimity  for 
meaningful  comment  on  the  current  and 
potential  future  delistings  of  CSI 
facilities  producing  CSEAFD  since  all 
issues  the  Agency  will  possibly  consider 
in  granting  the  future  delistings  have 
already  been  aired  for  comment. 

EPA's  response  on  these  issues  is 
further  explained  in  the  Response  to 
Comments  doctunent  for  this 
rulemaking. 

Executive  Order  12866 

Comment:  One  commenter  (HRD) 
alleged  that  EPA  did  not  conduct  the 
complete  regulatory  review  required  by 
Executive  Order  12866  for  significant 
regulatory  actions  having  an  annual 
effect  on  the  economy  of  $100  million 
or  more.  By  HRD's  account,  the 
economic  impact  of  this  delisting  would 
exceed  $100  million/year  because 
electric  arc  furnace  ("EAF")  steelmakers 
will  choose  to  abandon  the  existing  high 
temperature  metals  recovery  (HTMR) 
operations  and  give  all  K061  waste 
treatment  business  to  CSI.  The 
commenter  also  alleged  that  EPA  failed 
to  consider  the  other  principles  of 
regulatory  development  stipulated  in 
the  Executive  Order. 

Response:  The  Agency  determined 
that  the  effect  of  the  proposed  rule. 


unlike  regulations  imposing  tighter 
control  requirements,  would  be  to 
reduce  the  overall  costs  and  economic 
impact  of  the  RCRA  regulations. 
Therefore,  this  rule  is  unlikely  to  have 
an  adverse  annual  effect  on  the 
economy  of  $100  million  or  more.  The 
extent  to  which  EAF  steelmakers  may 
change  from  one  waste  management 
alternative  such  as  recycling  to  other 
methods  after  today's  deUsting  is 
speculative  in  any  event. 

In  addition,  the  Agency  did  not  fail  to 
consider  the  other  principles  of 
regulatory  development  stipulated  in 
the  Executive  Order.  See  the  Response 
to  Comments  dociunent  for  a  further 
discussion  of  these  issues. 

Waste  Management 

Comment:  One  commenter  (HRD) 
noted  that  CSI  may  develop  products 
fi^m  CSEAFD.  that  the  delisted  waste 
may  be  delivered  to  a  facility  that 
beneficially  uses  or  reuses  the  material 
and  that  the  waste  may  be  disposed  of 
in  any  acceptable  manner  under  Federal 
or  State  law.  As  such,  this  commenter 
believed  that  the  assumption  of  disposal 
in  a  Subtitle  D  landfill  is  not  the 
reasonable  worst-case  disposal  scenario 
for  CSI's  petitioned  waste.  In  support  of 
its  argument,  the  commenter  submitted 
an  excerpt  of  a  paper  presented  by  a  CSI 
employee  at  a  trade  meeting  held  in 
February  1995.  This  excerpt  reflects  two 
alternative  concepts  that  are  being 
developed"  for  recycling  EAFD. 
including  use  of  stabiUzed  EAFD  as 
ingredients  in  the  production  of 
Portland  cement. 

Response:  CSI  indicated  in  its  petition 
that  the  CSEAFD  will  be  disposed  of  at 
non-hazardous  waste  landfills.  EPA 
does  not  have  any  specific  information 
that  CSI  has  developed  its  CSEAFD  into 
any  viable  product  that  would  allow  for 
use  or  reuse  of  this  material  instead  of 
disposal.  Therefore,  it  is  uncleeu  if. 
when,  or  how  potential  CSEAFD- 
derived  products  may  be  used  in  the 
future.  E3PA's  assumption  that  CSI's 
petitioned  waste,  if  delisted,  will  be 
disposed  of  in  a  Subtitile  D  landfill  is 
conservative  and  represents  a 
reasonable  worst -case  management 
scenario  for  this  delisting  for  the 
decision  that  CSI's  CSEAFD  may  safely 
be  disposed  of  as  a  non-hazardous 
"waste". 

Nevertheless,  as  the  commenter 
pointed  out  and  as  the  petition  also 
indicates,  CSI  is  working  on  different 
ways  to  reuse  the  CSEAFD  as  a 
feedstock  or  product  (see  Page  17  of 
CSI's  petition).  It  is  unclear  if  the 
effectiveness  of  CSI's  stabilization 
process  could  be  somewhat 
compromised  as  a  result  of  certain 


product*use  applications;  or  if  the  levels 
of  total  constituents  in  the  CSEAFD 
could  become  a  concern  due  to  certain 
exposiuB  scenarios  not  considered  in 
the  delisting  evaluation.  Because  EPA 
vras  not  provided  with  any  detailed 
information  and  data  from  CSI  on  how 
its  waste  might  be  used  in  products, 
EPA  believes  it  is  appropriate  to  limit 
the  scope  of  today's  final  rule  to  exclude 
CSI's  CSEAFD  only  where  it  is  disposed 
of  in  Subtitle  D  landfills.  EPA  does  not 
reach  a  decision  today  on  whether  CSI's 
CSEAFD  that  is  not  disposed  of  in 
Subtitile  D  landfills  qualifies  for 
exclusion  from  the  list  of  hazardous 
wastes.  In  the  future,  if  CSI  has 
successfully  developed  uses  for 
CSEAFD  and  seeks  an  exclusion  far 
such  uses,  it  must  submit  pertinent 
information  in  a  petition  to  EPA  and 
await  further  decision  by  the  Agency  on 
that  matter. 

Potential  Deterioration  of  CSI's 
Stabilized  K061 

Comment:  One  conunenter  (HRD) 
stated  that  the  petition  relied  on  the 
TCLP  and  MEP  chemical  testing 
procedures  to  determine  the  efficacy  of 
CSI's  stabilization  process,  but  largely 
failed  to  address  the  long-term  physical 
durability  (or  structiual  integrity)  of  the 
stabilized  EAFD.  The  commenter 
believed  that  the  stabilized  EAFD  will 
deteriorate  over  time  once  disposed  of 
in  landfills  or  elsewhere,  which  could 
result  in  airborne  or  waterbome 
exposiu*  which  was  not  evaluated.  The 
commenter  presented  a  list  of  applicable 
physical  test  methods,  and  suggested 
that  at  a  minimum.  &«eze-thaw  and  wet- 
dry  durability  tests  be  performed,  and 
that  EPA  should  apply  "deterioration 
models." 

Response:  This  rulemaking 
adequately  addresses  the  potential 
deterioration  of  CSI's  CSEAFD  and  the 
resulting  leachability  of  the  material. 
The  MEP  was  developed  to  predict  the 
long-term  leachability  of  stabilized 
wastes,  consisting  of  ten  sequential 
extractions  that  simulate  approximately 
1,000  years  of  acid  rainfall.  This  method 
requires  that  the  sample  of  stabilized 
material  be  first  crushed  and  ground  so 
that  the  sample  material  can  pass 
through  a  9.5-nun  sieve  (as  part  of  the 
TCLP  extraction  incorporated  in  the 
MEP).  The  use  of  particles  less  than  9.5 
mm  is  comparable  to  a  worst-case 
assumption  of  degradation  of  the 
stabilized  material.  EPA  also 
conservatively  assumed  that  the  total 
constituents  in  the  waste  would  be 
readily  available  for  release  into  air 
(ignoring  that  they  are  contained  in  the 
solidified  waste  matrix).  Therefore,  this 
evaluation  also  addressed  the  potential 


deterioration  and  airborne  transmission 
of  the  waste. 

Use  of  EPA's  Composite  Model  for 
Landfills  (EPACML) 

Comment:  One  commenter  (HRD) 
claimed  that  the  EPACML  model  was 
not  adequate  for  evaluating  CSI's 
petitioned  waste  for  several  reasons. 
First,  more  accurate  models,  such  as 
MINTEQ,  must  be  used  to  quantify  the 
migration  and  mobility  of  metals  from 
land  disposal  units.  Second,  the  Monte 
Carlo  simulation  mode  implemented  in 
the  model  is  inappropriate  for  multiple 
site  delistings  because  it  does  not 
account  for  site-specific  variability.  The 
commenter  felt  that  only  numerical 
models  can  account  for  such  variability. 
Third,  the  model  does  not  check  for 
unrealistic  combinations  of  input 
parameters,  thereby  resulting  in 
inaccurate  dilution  and  attenuation 
factors  (DAFs).  The  commenter  felt  that 
the  combination  of  input  parameters 
should  have  been  made  public  to  allow 
for  review  and  comment.  Lastly,  the 
commenter  stated  that  the  Agency  did 
not  clearly  identify  and  justify  the 
specific  options  used  in  the  EPACML 
model  for  the  delisting  evaluation. 

Response:  The  Agency  disagrees  with 
the  commenter's  contention  that  the 
EPACML  model  is  inadequate  for 
evaluating  CSI's  petitioned  waste.  First, 
the  EPACML  fate  and  transport  model 
consists  of  an  unsaturated  zone  module 
and  a  saturated  zone  module,  both  of 
which  were  reviewed  and  endorsed  by 
EPA's  Science  Advisory  Board  for  use 
for  regulatory  purposes.  See  56  FR 
32993  (July  18,  1991)  and  the  EPACML 
Background  Dociunent  ^  for  a  complete 
discussion  of  the  EPACML  model, 
assumptions  and  input  parameters,  and 
their  use  in  delisting  decision-making. 
EPA  believes  that  the  EPACML 
reasonably  estimates  the  subsurface  fate 
and  transport  of  metals  &x)m  land 
disposal  imits. 

For  prior  cases,  the  MINTEQ  model 
has  not  been  found  appropriate  for  use 
for  delisting  evaluations.  To  use  it 
would  require  a  large  amount  of 
additional  information  regarding  the 
speciation  of  the  metals  present  in  the 
waste  and  the  disposal  site.  EPA  has 
discussed  its  finding  that  the  EPACML 
model  is  adequate  and  conservative  for 
delistings.  Indeed,  incorporation  of 
results  of  MINTEQ  in  the  EPACML 
model  would  only  be  less  conservative 
if  anything — i.e.,  it  would  likely  serve 
only  to  increase  the  output  DAFs 


3  "Background  Document  for  EPA's  Composite 
Model  for  Landfills  (EPACML)".  available  in  the 
RCRA  public  docket  for  the  November  2.  1993 
proposed  rule. 
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because  specdation  reactions  between 
metallic  loos  in  the  leachate  and  the  soil 
particles  may  cause  further  attenuation 
of  metal  concentrations  in  the 
subsurface.  These  higher  DAFs  would 
result  in  even  higher  allowable 
leachable  levels  of  metals  in  CSI's 
waste. 

In  addition,  the  Agency  disagrees 
with  the  conunenter's  claim  that  the 
Monte  Carlo  simulation  mode 
implemented  in  the  EPACML  is 
inappropriate  for  multiple  site  delistings 
and  disagrees  with  the  conunenter's 
remaining  contentions  regarding  the  use 
of  the  EPACML  model.  See  the 
Response  to  Comment  document  for  a 
hirtlier  discvission  of  all  of  these  issues. 

VerificatMB  Teatiiig  CMiditiMa 

Comment:  One  conunenter  (HRD) 
stated  that  the  proposed  initial  and 
subsequent  testing  conditions  are 
insufficient.  The  commenter  beUeved 
that  these  testing  conditions  will  result 
in  over-compositing  of  the  samples 
collected  from  each  batch,  as  they 
require  only  a  minimum  of  four 
composite  samples  during  the  20-day 
initial  verification  testing  period  and 
thereafter  a  minimum  of  one  monthly 
comf>osite  sample. 

Response:  Although  the 
concentrations  of  metals  in  the  CSEAFD 
are  expected  to  be  somewhat  variable 
over  time  [e.g.,  as  the  source  and  type 
of  scrap  charged  to  the  EAF  changes 
over  time),  EPA  does  not  expect  these 
variations  to  be  significant  on  a  day-to- 
day basis  [i.e.,  most  steel  mills  procure 
large  volumes  of  scrap  and  their  EAF 
operations  do  not  vary  widely  on  a  daily 
basis).  Also,  at  any  given  facility,  the 
daily  variations  in  EAFD  metals 
concentrations  are  dampened  where  the 
EAFD  is  mixed  together  within  the 
pneumatic  EAFD  transport  system, 
baghouse,  electrostatic  precipitator, 
and/or  storage  silos.  The  Agency, 
therefore,  believes  that  the  proposed 
initial  verification  testing  requirement  is 
sufficient. 

In  addition,  the  data  demonstrate  that 
CSI's  Super  Detox''^  process  can 
effectively  immobilize  the  constituents 
of  concern,  and  justify  the  Agency's 
proposal  to  require  less  frequent,  but 
long-term,  verification  testing  (monthly 
or  more  frequently  at  CSI's  discretion) 
subsequent  to  the  initial  verification 
testing. 

Delistiag  Lcv«b 

In  the  proposed  rule  EPA  solicited 
comments  on  the  proposed  maximum 
allowable  leachable  concentrations  for  a 
specific  set  of  inorganic  constituents 
(the  "delisting  levels")  that  CSI  would 
need  to  meet  during  verification  testing. 


In  this  respect,  the  Agency  also 
requested  comments  on  the  option  of 
applying  the  generic  exclusion  levels  for 
K061  HTMR  nonwastewater  residues  set 
under  §  261.3(c)(2)(ii)(C)  to  CSI's 
CSEAFD  for  the  sake  of  national 
consistency.  No  comments  were 
received  on  which  of  these  two 
approaches  should  be  chosen.  The 
Agency  has  now  concluded  that  the 
delisting  levels  applying  to  CSI's 
CSEAFD  should  be  at  least  as  stringent 
as  the  K061  HTMR  generic  exclusion 
levels.  Therefore,  the  Agency  is 
finalizing  the  delisting  levels  by  using 
the  lesser  of  the  proposed  levels  for 
CSI's  CSEAFD  and  the  respective 
generic  exclusion  levels  for  HTMR 
residues,  as  shown  below  (in  ppm): 
Antimony — 0.06;  arsenic — 0.50; 
barium — 7.6;  beryllium — 0.010; 
cadmium — 0.050;  chromium — 0.33; 
lead — 0.15;  mercury — Q.009;  nickel — 1; 
selenium — 0.16;  silver — 0.30; 
thallium — 0.020;  vanadium — 2;  and 
zinc — 70. 

EoowMUCsaB^  KeUl»d  I—mot 

Qimment:  A  number  of  commenters 

raised  issues  concerning  the  economic 
and  related  implications  of  this 
deUsting.  First,  the  Steel  Manufacturers 
Association  ("SMA")  claimed  that  this 
delisting  is  necessary  in  order  to 
increase  the  number  of  cost-effective 
alternatives  for  managing  K061  waste. 
Because  of  the  high  cost  of  HTMR,  SMA 
stated,  steelmakers  ultimately  may  be 
forced  to  substitute  greater  tonnages  of 
direct  reduced  iron  as  feedstock  instead 
of  using  scrap  metal.  Direct  reduced 
iron  contains  only  pure  iron,  so  any 
EAFD  generated  from  it  would  not 
contain  hazardous  metals  (obviating  the 
need  to  use  HTMR  processes).  By 
granting  the  delisting,  EPA  will  be 
promoting  the  continued  resource 
recovery  of  iron  and  other  valuable 
metals  from  scrap  metal  (of  which,  SMA 
claimed,  about  40  million  tons  per  year 
are  ctirrently  used  as  EAF  steelmaking 
feedstock). 

Another  commenter  (HRD)  disagreed 
with  the  above  claims.  It  pointed  out 
that  the  cost  of  managing  EAFD  by 
either  HTMR  or  chemical  stabilization 
and  disposal  is  less  than  one  percent  of 
the  steel  production  cost,  and  that  the 
savings  from  switching  to  chemical 
stabilization  would  amount  to  only 
cents  per  ton  of  production.  HRD 
claimed  that  direct  reduced  iron  is 
much  more  expensive  than  scrap  metal, 
affecting  the  cost  of  steelmaking  10 
times  as  much  as  the  cost  of  EAF  dust 
management.  Hence,  HRD  disputed  the 
claim  that  steel  makers  might 
discontinue  the  use  of  scrap  feedstock  if 
this  delisting  is  not  granted.  HRD  also 


stated  that  the  steel  industry  in  fact  has 
a  number  of  EAFD  management  options, 
including  HTMR  processing  by  HRD 
and  other  firms,  treatment  and  disposal 
as  a  hazardous  waste,  use  as  a  fertilizer 
inoedient,  and  export  for  processing. 

Response:  The  focus  of  today's 
delisting  decision  is  on  whether  or  not 
CSI's  stabilized  EAFD  should  continue 
to  be  listed  as  hazardous  waste  in  light 
of  the  relevant  statutory  and  regulatory 
criteria.  As  explained  above,  EPA  has 
found  that  CSI's  chemically  stabilized 
K061  wastes  do  not  meet  any  of  the 
criteria  for  which  K061  wastes  were 
listed  as  hazardous  and  there  is  no 
reason  to  believe  that  any  factors  other 
than  those  for  which  iC061  wastes  were 
listed  (including  additional 
constituents)  could  cause  these  wastes 
to  be  hazardous.  Therefore,  today's  rule 
finalizes  EPA's  determination  to 
exclude  these  residues  irom  the  RCRA 
Subtitle  C  regulatory  regime.  See  40  CFR 
§  260.22(a)  and  RCRA  Section  3001(f). 

EPA  explained  above  that  the  effect  of 
today's  delisting  decision  on  K061 
recycling  [i.e.,  whether  granting  this 
delisting  effectively  promotes  treatment 
and  disposal  of  K061  wastes  over  HTMR 
Eecycling  of  these  wastes)  is  irrelevant  to 
the  delisting  determination.  Similarly, 
the  economic  and  related  issues  that 
have  been  raised  by  the  commenters  are 
not  relevant  to  today's  delisting  decision 
because  they  bear  no  nexus  to  the  issue 
of  whether  die  stabilized  K061  wastes 
remain  hazardous.  See  the  Response  to 
Comments  document  for  a  further 
discussion  of  these  issues. 

D.  Final  Agency  Decision 

For  the  reasons  stated  in  both  the 
proposal  and  this  notice,  the  Agency 
believes  that  CSI's  chemically  stabilized 
electric  arc  furnace  dust,  upon  meeting 
certain  verification  testing  requirements, 
should  be  excluded  from  hazardous 
waste  control.  The  Agency,  therefore,  is 
granting  a  final  conditional  exclusion  to 
Conversion  Systems,  Inc.,  Horsham, 
Pennsylvania,  for  its  treatment  residue 
(CSEAFD)  generated  at  its  Sterling, 
Illinois  facility  and  other  facilities  yet  to 
be  constructed  nationwide,  described  in 
its  petition  as  EPA  Hazardous  Waste  No. 
K061. 

This  exclusion  applies  initially  to 
only  CSI's  Super  Detox^^  treatment 
fiacility  located  at  Northwestern  Steel  in 
Sterling,  Illinois.  As  stated  in  Condition 
(5),  CSI  must  notify  EPA  at  least  one 
month  prior  to  operation  of  a  new  Super 
Detox'*^  treatment  facility  in  order  to 
provide  EPA  with  sufficient  time  to 
initiate  the  process  to  amend  CSI's 
exclusion.  CSEAFD  generated  from  a 
new  Super  DetoxT^^  treatment  faciUty 
will  not  be  excluded  until  the  Agency 


pubUshes  a  notice  amending  CSI's 
exclusion  as  specified  in  Condition 
(1)(B).  CSI  will  require  a  new  exclusion 
if  the  treatment  process  specified  for 
any  Super  Detox^^  treatment  facility  is 
significantly  altered  beyond  the  changes 
in  operating  conditions  described  in 
Condition  (4).  Accordingly,  the  facility 
would  need  to  file  a  new  petition  for  a 
changed  process.  The  faciUty  must 
manage  wastes  generated  from  a 
changed  process  as  hazardous  until  a 
new  exclusion  is  granted. 

Although  the  CSEAFD  wastes  covered 
by  this  petition  are  excluded  from 
regulation  as  listed  hazardous  wastes 
under  Subtitle  C  upon  today's  final 
exclusion,  this  exclusion  applies  only 
where  these  wastes  are  disposed  of  in 
Subtitle  D  landfills. 

III.  Limited  Effect  of  Federal  Exclusion 

The  final  exclusion  being  granted 
today  is  issued  under  the  Federal 
(RCRA)  delisting  program.  States, 
however,  are  allowed  to  impose  their 
own,  non-RCRA  regulatory 
requirements  that  are  more  stringent 
than  EPA's.  pursuant  to  section  3009  of 
RCRA.  These  more  stringent 
requirements  may  include  a  provision 
which  prohibits  a  Federally-issued 
exclusion  from  taking  effect  in  the  State. 
Because  a  petitioner's  waste  may  be 
regulated  under  a  dual  system  [i.e.,  both 
Federal  (RCRA)  and  State  (non-RCRA) 
programs),  petitioners  are  urged  to 
contact  State  regulatory  authority  to 
determine  the  current  status  of  their 
wastes  under  State  law. 

Furthermore,  some  States  (e.g.. 
Georgia.  Illinois)  are  authorized  to 
administer  a  delisting  program  in  lieu  of 
the  Federal  program,  i.e.,  to  make  their 
own  delisting  decisions.  Therefore,  this 
exclusion  does  not  apply  in  those 
authorized  States.  If  the  petitioned 
CSEAFD  will  be  transported  to  and 
managed  in  any  State  with  deUsting 
authorization,  CSI  must  obtain  deUsting 
authorization  from  that  State  before  the 
CSEAFD  may  be  managed  as  non- 
hazardous  in  the  State. 

IV.  Effective  Date 

This  rule  is  effective  on  June  13, 1995. 
The  Hazardous  and  Solid  Waste 
Amendments  of  1984  amended  section 
3010  of  RCRA  to  allow  rules  to  become 
effective  in  less  than  six  months  when 
the  regulated  community  does  not  need 
the  six-month  period  to  come  into 
compliance.  That  is  the  case  here 
because  this  rule  reduces,  rather  than 
increases,  the  existing  requirements  for 
persons  generating  hazardous  wastes.  In 
light  of  the  tuinecessary  hardship  and 
expense  that  would  be  imposed  on  this 
petitioner  by  an  effective  date  of  six 


months  after  publication  and  the  fact 
that  a  six-month  deadline  is  not 
necessary  to  achieve  the  purpose  of 
Section  3010,  EPA  believes  that  this  rule 
should  be  effective  immediately  upon 
publication.  These  reasons  also  provide 
a  basis  for  making  this  rule  effective 
immediately,  upon  publication,  under 
the  Administrative  Procedure  Act, 
pursuant  to  5  U.S.C.  553(d). 

V.  Regidatory  Impact 

Under  Executive  Order  12866,  EPA 
must  conduct  an  "assessment  of  the 
potential  costs  and  benefits"  for  all 
"significant"  regulatory  actions.  The 
effect  of  this  rule  is  to  reduce  the  overall 
costs  and  economic  impact  of  EPA's 
hazardous  waste  management 
regulations.  The  reduction  is  achieved 
by  excluding  waste  from  EPA's  lists  of 
hazardous  wastes,  thereby  enabUng  a 
facility  to  treat  its  waste  as  non- 
hazardous.  As  discussed  in  the  Agency 
response  to  public  comments,  this  rule 
is  unlikely  to  have  an  adverse  annual 
effect  on  the  economy  of  $100  miUion 
or  more.  Therefore,  this  rule  does  not 
represent  a  significant  regulatory  action 
imder  the  Executive  Order,  and  no 
assessment  of  costs  and  benefits  is 
necessary.  The  Office  of  Management 
and  Budget  (OMB)  has  exempted  this 
rule  from  the  requirement  for  OMB 
review  under  section  (6)  of  Executive 
Order  12866. 

VI.  Regulatory  Flexibility  Act 

Pursuant  to  the  Regulatory  FlexibiUty 
Act.  5  U.S.C.  601-612,  whenever  an 
agency  is  required  to  publish  a  general 
notice  of  rulemaking  for  any  proposed 
or  final  rule,  it  must  prepare  and  make 
available  for  public  comment  a 
regulatory  flexibility  analysis  which 
describes  the  impact  of  the  rule  on  small 
entities  [i.e.,  small  businesses,  small 
organizations,  and  small  governmental 
jiuisdictions).  No  regulatory  QexibiUty 
analysis  is  required,  however,  if  the 
Administrator  or  delegated 
representative  certifies  that  the  rule  will 
not  have  any  impact  on  any  small 
entities. 

This  regulation  will  not  have  an 
adverse  impact  on  any  small  entities 
since  its  effect  will  be  to  reduce  the 
overall  costs  of  EPA's  hazardous  waste 
regulations.  Accordingly,  I  hereby 
certify  that  this  regulation  vrill  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  regulation,  therefore,  does  not 
require  a  regulatory  flexibiUty  analysis. 

Vn.  Paperwork  Reduction  Act 

Information  collection  and 
recordkeeping  requirements  associated 
with  this  final  rule  have  been  approved 


by  the  Office  of  Management  and 
Budget  (OMB)  under  the  provisions  of 
the  Paperwork  Reduction  Act  of  1980 
(Pub.  L.  96-511,  44  U.S.C.  3501  et  seq.) 
and  have  been  assigned  OMB  Control 
Number  2050-0053. 

Vm.  Unfiinded  Mandates  Reform  Act 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("UMRA"),  Pub.  L.  104-4,  which  was 
signed  into  law  on  March  22, 1995,  EPA 
generally  must  prepare  a  written 
statement  for  rules  with  Federal 
mandates  that  may  result  in  estimated 
costs  to  State,  local,  and  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector,  of  $100  million  or  more 
in  any  one  year.  When  such  a  statement 
is  required  for  EPA  rules,  under  section 
205  of  the  UMRA  EPA  must  identify 
and  consider  alternatives,  including  the 
least  costly,  most  cost-effective  or  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule.  EPA  must 
select  that  alternative,  unless  the 
Administrator  explains  in  the  final  rule 
why  it  was  not  selected  or  it  is 
inconsistent  with  law.  Before  EPA 
establishes  regulatory  requirements  that 
may  significantly  or  uniquely  affect 
small  governments,  including  tribal 
governments,  it  must  develop  imder 
section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  giving  them 
meaningful  and  timely  input  in  the 
development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising  them 
on  compliance  with  the  regulatory 
requirements. 

The  UMRA  generally  defines  a 
Federal  mandate  for  regulatory  purposes 
as  one  that  imposes  an  enforceable  duty 
upon  State,  local,  or  tribal  govermnents 
or  the  private  sector.  EPA  finds  that 
today's  delisting  decision  is 
deregulatory  in  nature  and  does  not 
impose  any  enforceable  duty  on  any 
State,  local,  or  tribal  governments  or  the 
private  sector.  In  addition,  today's 
delisting  decision  does  not  establish  any 
regulatory  requirements  for  small 
govermnents  and  so  does  not  require  a 
small  govenunent  agency  plan  under 
UMRA  section  203. 

Lists  of  Subiects  in  40  CFR  Part  261 

Hazardous  Waste.  Recycling, 
Reporting  and  recordkeeping 
requirements. 
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Dated:  May  30, 1995. 
Michael  H.  Shapiro, 

Director,  Office  of  Solid  Waste. 

For  the  reasons  set  out  in  the 
preamble,  40  CFR  part  261  is  amended 
as  follows: 


PART  261— IDENTIFICATION  AND 
LISTING  OF  HAZARDOUS  WASTE 

1.  The  authority  citation  for  Part  261 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6905.  6912(a),  6921, 
6922.  and  6938. 


2.  In  Table  2  of  Appendix  IX,  Part  261 
add  the  following  wastestream  in 
alphabetical  order  by  facility  to  read  as 
follows:  Appendix  IX — Wastes 
Excluded  Under  §§  260.20  and  260.22. 


Table  2.— Wastes  Excluded  From  Specific  Sources 


Facility 


Address 


Waste  description 


Conversion  Sys-         Horsham,  Penn-      Chemically  Stabilized  Electric  Arc  Furnace  Dust  (CSEAFD)  that  is  generated  by  Conversion  Systems, 
terns.  Inc.  sylvania.  Inc.  (CSI)  (using  the  Super  Detox™  treatment  process  as  modified  by  CSI  to  treat  EAFD  (EPA  Haz- 

ardous Waste  No.  K061 ))  at  the  following  sites  and  that  is  disposed  of  in  Subtitle  D  landfills: 
Northwestern  Steel,  Sterling.  Illinois  after  June  13.  1995. 

CSI  must  imptement  a  testing  program  for  each  site  that  meets  the  following  conditions  for  tfie  exclu- 
sion to  be  valid: 

(1)  VeriOcation  Testing  Requirements:  Sample  collection  and  analyses,  including  quality  control  proce- 
dures, must  be  performed  according  to  SW-846  metfxxJologies. 

(A)  Initial  Verification  Testing:  During  the  first  20  operating  days  of  full-scale  operation  of  a  newly  con- 
structed Super  DetoxTM  treatment  facility.  CSI  must  analyze  a  minimum  of  four  (4)  composite  sam- 
ples of  CSEAFD  representative  of  the  full  20-day  period.  Composites  must  be  comprised  of  rep- 
resentative samples  collected  from  every  Ijatch  generated.  The  CSEAFD  samples  must  t*  analyzed 
for  the  constituents  listed  in  Condition  (3).  CSI  must  report  the  operational  and  analytical  test  data, 
including  quality  control  information,  obtained  during  this  initial  period  no  later  than  60  days  after  the 
generabon  of  tfie  first  tjatch  of  CSEAFD. 

(B)  Addition  of  New  Super  DetO)^*^  Treatment  Facilities  to  Exdusion:  If  the  Agency's  review  of  the  data 
obtained  during  initial  verification  testing  indicates  that  the  CSEAFD  generated  t)y  a  specific  Super 
Detox'TM  treatnr»nt  facility  consistently  meets  tlTe  delisting  levels  specified  in  Condition  (3),  the  Agen- 
cy will  putDlish  a  notice  adding  to  this  exclusion  the  location  of  the  new  Super  DetoxTM  treatment  fa- 
cility and  the  name  of  the  steel  mill  contracting  CSI's  services,  if  the  Agency's  review  of  the  data  ob- 
tained  dunng  initial  verification  testing  indicates  that  the  CSEAFD  generated  by  a  specific  Super 
Detox  f"«  treatment  facility  fails  to  consistently  meet  the  conditions  of  the  exclusion,  the  Agency  will 
not  putJiish  the  notice  adding  the  new  facility. 

(C)  Sutfsequent  Verification  Testing:  For  the  Steriing.  Illinois  facility  and  any  new  facility  subsequently 
•  added  to  CSI's  conditional  multiple-site  exclusion.  CSI  must  collect  and  analyze  at  least  one  compos- 
ite sample  of  CSEAFD  each  month.  The  composite  samples  must  be  composed  of  representative 
samples  collected  from  all  batches  treated  in  each  month.  These  monthly  representative  samples 
must  tie  analyzed,  prior  to  the  disposal  of  the  CSEAFD.  for  the  constituents  listed  in  Condition  (3). 
CSI  may,  at  its  discretion,  analyze  composite  samples  gathtered  more  frequently  to  demonstrate  that 
smaller  batches  of  waste  are  nonhazardous. 

(2)  Waste  Holding  and  Handling:  CSI  must  store  as  hazardous  all  CSEAFD  generated  until  verification 
testing  as  specified  in  Conditions  (1)(A)  and  (1)(C).  as  appropriate,  is  completed  and  valid  analyses 
demonstrate  that  Condition  (3)  is  satisfied,  if  the  levels  of  constituents  measured  in  the  samples  of 
CSEAFD  do  not  exceed  ttie  levels  set  forth  in  Condition  (3),  then  the  CSEAFD  is  non-hazardous  and 
may  tie  disposed  of  in  Subtitle  D  landfills.  If  constituent  levels  in  a  sample  exceed  any  of  the  delisting 
levels  set  in  Condition  (3).  the  CSEAFD  generated  during  the  time  period  corresponding  to  this  sam- 
ple must  be  retreated  until  it  meets  tfiese  levels,  or  managed  arxJ  disposed  of  in  accordance  with 
Subtitle  C  of  RCRA.  CSEAFD  generated  by  a  new  CSI  treatment  facility  must  be  managed  as  a  haz- 
ardous waste  prior  to  the  addition  of  tfie  name  and  location  of  the  facility  to  the  exclusion.  After  addi- 
tion of  the  new  facility  to  the  exclusion.  CSEAFD  generated  during  the  verification  testing  in  Condition 
(1)(A)  is  also  norvhazardous.  if  ttie  delisting  levels  in  Condition  (3)  are  satisfied. 

(3)  Delisting  Levels:  All  teachable  concentrations  for  those  metals  must  not  exceed  the  following  levels 
(ppm):  Antimony— 0.06;  arsenic— 0.50;  bariunv— 7.6;  beryllium— 0.010;  cadmium— 0.050;  chromium— 
0.33;  lead— 0.15;  mercury— 0.009;  nickel— 1;  selenium— 0. 1 6;  si^er— 0.30;  thallium— 0.020;  vana- 
dium— 2;  and  zinc — 70.  Metal  concentrations  must  be  measured  in  the  waste  leacfiate  by  the  method 
specified  in  40  CFR  261.24. 

(4)  Changes  in  Operating  Conditions:  After  initiating  sutjsequent  testing  as  desaibed  in  Condition 
(1)(C).  if  CSI  significantly  changes  the  stabilization  process  established  under  Condition  (1)  {e.g.,  use 
of  new  stabilization  reagents).  CSI  must  notify  the  Agency  in  writing.  After  written  approval  by  EPA. 
CSI  may  handle  CSEAFD  wastes  generated  from  the  new  process  as  non-hazardous,  if  the  wastes 
meet  the  delisting  levels  set  In  Condition  (3). 
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Table  2.— Wastes  Excluded  From  Specific  Sources— Continued 


Facility 


Address 


Waste  description 


(5)  Data  Sutxnittals:  At  least  one  month  prior  to  operation  of  a  new  Super  Detox"™  treatment  facility, 
CSI  must  notify,  in  writing,  the  Chief  of  ttie  Waste  Identification  Brarx:h  (see  address  t>ek>w)  wfien  the 
Super  Detox''^  ti^eatinent  facility  is  scheduled  to  be  on-line.  The  data  obtair>ed  through  Condition 
(1)(A)  must  be  submitted  to  the  Branch  Chief  of  the  Waste  Identification  Branch.  OSW  (Mail  Code 
5304),  U.S.  EPA,  401  M  Street.  SW,  Washington,  DC  20460  within  the  time  period  specified. 
Records  of  operating  conditions  and  analytical  data  from  Corxftion  (1)  must  be  compiled,  summa- 
rized, arxj  maintained  on  site  for  a  minimum  of  five  years.  These  records  and  data  must  be  fijmished 
upon  request  by  EPA.  or  the  State  in  which  the  CSI  facility  is  located,  and  made  available  for  inspec- 
tion. Failure  to  sut>mit  tt>e  required  data  within  tfie  specified  time  period  or  maintain  the  required 
records  on  site  for  the  specified  time  will  be  considered  by  EPA.  at  its  discretion,  sufficient  basis  to 
revoke  tfie  exclusion  to  tfie  extent  directed  by  EPA.  All  data  must  be  accompanied  by  a  signed  copy 
of  tfie  following  certification  statement  to  attest  to  the  truth  and  accuracy  of  tfie  data  submitted: 

Under  civil  and  criminal  penalty  of  law  for  tfie  making  or  submission  of  false  or  fraudutent  statements  or 
representations  (pursuant  to  ttie  applicable  provisions  of  tfie  Federal  Code,  which  include,  but  may 
not  be  limited  to,  18  U.S.C.  1001  and  42  U.S.C.  6928).  I  certify  that  the  information  contained  in  or 
accompanying  this  document  is  true,  accurate  arxJ  complete. 

As  to  the  (those)  kJentified  section(s)  of  this  document  for  wtiich  I  cannot  personally  verify  its  (tfieir) 
truth  and  accuracy,  I  certify  as  tfie  company  official  having  supervisory  responsitiility  for  the  persons 
wfx},  acting  under  my  direct  instructions,  made  tfie  verification  tfiat  tfiis  information  is  true,  accurate 
and  complete. 

In  tfie  event  tfiat  any  of  this  information  is  determined  by  EPA  in  its  sote  discretk>n  to  be  false,  inac- 
curate or  incomplete,  and  upon  conveyance  of  this  fact  to  tfie  company.  I  recognize  and  agree  tfiat 
this  excluskm  of  waste  will  be  vokj  as  if  it  never  fiad  effect  or  to  the  extent  directed  by  EPA  and  that 
ttie  company  will  be  liable  for  any  actions  taken  in  conti^vention  of  tfie  company's  RCRA  and 
CERCLA  obligations  premised  upon  tfie  company's  reliance  on  tfie  void  exduskm. 


(FR  Doc.  95-14338  Filed  6-12-95;  8:45  am] 

BILLING  CODE  K60-60-P 

40  CFR  Part  261 

[SW-FRL-522&-S] 

Hazardous  Waste  Management 
System;  Identification  and  Listing  of 
Hazardous  Waste;  Final  Exclusion 

agency:  Environmental  Protection  , 

Agency. 

action:  Final  rule. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA  or  Agency)  today  is 
granting  a  petition  submitted  by  the  U.S. 
Department  of  Energy  (DOE),  Richland, 
Washington,  to  exclude  certain  wastes 
to  be  generated  by  a  treatment  process 
at  its  Hanford  facility  from  being  listed 
as  hazardous  wastes.  This  action 
responds  to  DOE's  petition  to  exclude 
these  treated  wastes  on  a  "generator- 
speciRc"  basis  from  the  hazardous 
waste  lists. 

Based  on  careful  analyses,  the  Agency 
has  concluded  that  the  disposal  of  these 
wastes,  after  treatment,  will  not 
adversely  affect  human  health  and  the 
environment.  This  final  rule  excludes 
the  petitioned  waste  from  the 
requirements  of  hazardous  waste 
regulations  under  the  Resource 
Conservation  and  Recovery  Act  (RCRA), 
but  imposes  testing  conditions  to  ensure 


that  the  future-generated  waste  remains 
qualified  for  delisting. 

This  final  rule  will  also  allow  E)OE  to 
proceed  with  critical  cleanup  at  the 
Hanford  site.  The  primary  goal  of 
cleanup  is  to  protect  human  health  and 
the  environment  by  reducing  risks  from 
unintended  releases  of  hazardous 
wastes  that  are  currently  stored  at  the 
site. 

EFFECTIVE  DATE:  June  13, 1995. 

ADDRESSES:  The  pubHc  docket  for  this 
final  rule  is  located  at  the  U.S. 
Environmental  Protection  Agency,  401 
M  Street  SW.,  Washington,  D.C.  20460, 
and  is  available  for  viewing  (room 
M2616)  from  9  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  Federal 
holidays.  Call  (202)  260-9327  for 
appointments.  The  reference  number  for 
diis  docket  is  "F-95-HNEF-FFFFF". 
The  public  may  copy  material  from  any 
regulatory  docket  at  no  cost  for  the  first 
100  pages,  and  at  $0.15  per  page  for 
additional  copies. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information,  contact  the  RCRA 
Hotline,  toll  free  at  (800)  424-9346,  or 
at  (703)  412-9810.  For  technical 
information  concerning  this  notice, 
contact  Shen-yi  Yang,  Office  of  Solid 
Waste  (5304),  U.S.  Environmental 
Protection  Agency,  401  M  Street  SW., 
Washington,  D.C.  20460,  (202)  260- 
1436. 


SUPPLEMENTARY  INFORMATION: 
I.  Background 

A.  Authority 

Under  §§  260.20  and  260.22,  facilities 
may  petition  the  Agency  to  remove  their 
wastes  from  hazardous  waste  control  by 
excluding  them  from  the  lists  of 
hazardous  wastes  contained  in 
§§  261.31  and  261.32.  Petitioners  must 
provide  sufficient  information  to  EPA  to 
allow  the  Agency  to  determine  that  the 
waste  to  he  excluded  does  not  meet  any 
of  the  criteria  under  which  the  waste 
was  listed  as  a  hazardous  waste.  In 
addition,  the  administrator  must 
determine,  where  he  has  a  reasonable 
basis  to  believe  that  factors  (including 
additional  constituents)  other  than  those 
for  which  the  waste  was  listed  coidd 
cause  the  waste  to  be  a  hazardous  waste, 
that  such  factors  do  not  warrant 
retaining  the  waste  as  a  hazardous 
waste. 

B.  History  of  This  Rulemaking 

DOE's  Hanford  site,  located  in 
Richland,  Washington,  petitioned  the 
Agency  to  exclude  from  hazardous 
waste  control  the  effluents  to  be 
generated  from  its  proposed  200  Area 
Effluent  Treatment  Facility  (ETF).  The 
effluents  are  presently  listed  as  EPA 
Hazardous  Waste  Nos.  FOOl  through 
F005,  and  F039  derived  from  FOOl 
through  F005.  After  evaluating  the 
petition,  EPA  proposed,  on  February  1, 
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1995,  to  exclude  Hanford's  waste  from 
the  lists  of  hazardous  wastes  under 
§§  261.31  and  261.32  (see  60  FR  6054). 

This  rulemaking  addresses  public 
comments  received  on  the  proposal  and 
finalizes  the  Agency's  proposed 
decision  to  grant  DOE's  petition. 

n.  Disposition  of  Delisting  Petition 

U.S.  Department  of  Energy's  Hanford 
Facility,  Richland,  Washington 

A.  Proposed  Exclusion 

On  October  30, 1992,  DOE  petitioned 
the  Agency  to  exclude  from  hazardous 
waste  control  its  treated  wastes  to  be 
generated  from  the  proposed  200  Area 
Effluent  Treatment  Facility  (ETF).  The 
ETF  is  designed  to  treat  process 
condensate  (PC)  from  the  242-A 
Evaporator.  The  untreated  PC  is  a  low- 
level  radioactive  waste  as  defined  in 
DOE  Order  5820. 2 A  and  a  RCRA  listed 
hazardous  waste  (EPA  Hazardous  Waste 
Nos.  FOOl  through  F005  and  F039 
derived  from  FOOl  through  FOGS)  as 
defined  in  40  CFR  §  261.31(a). 

While  the  constituents  of  concern  in 
Usted  wastes  FOOl  through  F005  wastes 
include  a  variety  of  solvents  (see  Part 
261,  Appendix  VII),  the  constituents 
(based  on  PC  sampling  data  and  process 
knowledge)  that  serve  as  the  basis  for 
characterizing  DOE's  petitioned  wastes 
as  hazardous  were  limited  to  1,1,1- 
trichloroethane  (FOOl),  methylene 
chloride  (F002),  acetone  and  methyl 
isobutyl  ketone  (F003),  cresylic  acid 
(F004),  and  methyl  ethyl  ketone  (F005). 

In  support  of  its  petition,  DOE 
submitted: 

(1)  Detailed  descriptions  of  the  waste 
generation  and  waste  management 
history  at  the  Hanford  site; 

(2)  An  inventory  of  chemicals  used  in 
Hanford's  production  plants  and 
supporting  operations; 

(3)  Detailed  descriptions  of  various 
waste  streams  to  be  fed  into  the  242-A 
Evaporator; 

(4)  Detailed  descriptions  and 
schematic  drawings  of  the  generation  of 
untreated  PC  from  the  242-A 
Evaporator; 

(5)  Information  quantifying 
concentrations  of  hazardous 
constituents  of  untreated  242-A 
Evaporator  PC,  including  metals  and 
other  inorganic  constituents,  organic 
constituents,  and  radioactive 
constituents; 

(6)  Detailed  descriptions  and 
schematic  drawings  of  its  proposed 
Effluent  Treatment  Facility  and  primary 
steps  of  its  treatment  processes; 

(7)  Results  from  the  analysis  of  Uquid 
wastes  generated  by  pilot-scale 
treatability  studies,  showing 
concentrations  of  inorganic  and  organic 


compounds  in  samples  of  untreated  and 
treated  surrogate  test  solutions  and 
percent  removal;  and 

(8)  Information  regarding  the 
hazardous  characteristics  of  ignitability, 
corrosivity,  and  reactivity. 

The  Agency  evaluated  the  information 
and  analytical  data  provided  by  DOE  in 
support  of  the  petition  and  determined 
that  the  disposal  of  the  DOE  effluents, 
after  treatment,  would  not  adversely 
aHect  hiunan  health  or  the  envirorunent. 
Specifically,  the  Agency  used  the 
modified  EiPA  Composite  Model  for 
Landfills  (EPACML)  to  predict  the 
potential  mobility  of  the  hazardous 
constituents  foimd  in  the  petitioned 
waste.  The  Agency  also  evaluated 
additioned  modeUng  information, 
submitted  by  DOE,  concerning  transport 
of  hazardous  constituents  in  ground 
water.  Based  on  these  modeling 
evaluations,  the  Agency  determined  that 
the  concentrations  of  constituents  in 
groundwater  from  DOE's  petitioned 
waste  would  not  exceed  delisting  levels 
of  concern.  See  60  FR  6054,  February  1, 
1995.  for  a  detailed  explanation  of  why 
EPA  proposed  to  grant  DOE's  petition 
for  its  treated  effluents  generated  &T)m 
the  ETF  located  at  the  Hanford  site. 

B.  Response  to  Public  Comments 

The  Agency  received  public 
comments  on  the  February  1, 1995 
proposal  from  three  interested  parties. 
These  three  commenters  either 
expressed  support  or  did  not  have  any 
negative  comments  on  the  Agency's 
proposed  decision  to  grant  DOE's 
petition.  One  commenter,  the  U.S. 
Nuclear  Regulatory  Commission, 
beheved  that  the  Agency's  consideration 
of  the  unique  circiunstances 
surrounding  the  management  of  the 
mixed  waste  generated  at  the  Hanford 
facility  was  appropriate  and  the 
concepts  the  Agency  used  in 
formulating  the  proposed  rule  should  be 
incorporated  in  developing  management 
strategies  for  other  commercial  mixed 
wastes.  The  two  remaining  commenters 
wanted  clarification  and  expansion  of 
the  language  contained  in  the  proposed 
rule.  The  following  sections  address 
their  specific  comments. 

Comment:  One  commenter  requested 
that  zinc  be  removed  as  a  "hazardous 
constituent"  from  the  proposed  rule. 
The  commenter  stated  that  zinc  is  not 
listed  as  a  hazardous  constituent  of 
FOOl  through  F005  wastes,  nor  is  zinc 
listed  as  a  hazardous  constituent  in  40 
CFR  Part  261,  Appendix  VIII.  The 
commenter  also  stated  that  the  Agency 
recently  noted  that  zinc  was  not  an 
"underlying  hazardous  constituent" 
under  the  new  land  disposal 
restrictions,  40  CFR  268.2(i)  (see  59  FR 


48106.  September  19. 1994).  Therefore, 
the  commenter  does  not  believe  that 
zinc  can  be  listed  as  a  "hazardous 
constituent"  in  the  proposed  addition  to 
Appendix  IX  of  Part  261  as  set  forth  in 
the  proposal. 

Response:  The  Agency  agrees  that 
zinc  is  not  listed  as  a  hazardous 
constituent  of  FOOl  through  F005 
wastes,  nor  is  zinc  listed  as  a  hazardous 
constituent  in  40  CFR  261,  Appendix 
Vm.  However,  the  statute  (§  3001(f)) 
requires  the  Agency,  as  part  of  its 
delisting  evaluation,  to  consider  any 
factors  (including  additional 
constituents)  other  than  those  for  which 
the  waste  was  listed  if  there  is  a 
reasonable  basis  to  believe  that  such 
additional  factors  could  cause  the  waste 
to  be  hazardous. 

Accordingly,  in  addition  to 
addressing  the  criteria  for  which  the 
wastes  were  listed,  a  petitioner  must 
demonstrate  that  the  wastes  do  not 
exhibit  any  of  the  hazardous  waste 
characteristics  and  must  present 
sufficient  information  for  the  Agency  to 
determine  whether  the  wastes  contain 
any  other  toxicants  at  hazardous  levels. 
See  42  USC  §  6921(f)  and  40  CFR 
260.22(a).  Because  zinc  was  detected  in 
DOE's  petitioned  waste  and  is  a 
constituent  with  an  established  health- 
based  level  (10  ppm).  it  is  a  constituent 
of  regulatory  concern  for  DOE's 
petitioned  waste  for  delisting  purposes 
(see  Docket  Report  on  Health-Based 
Levels  and  Solubilities  Used  in  the 
Evaluation  of  DeUsting  Petitions. 
Submitted  Under  40  CFR  260.20  and 
260.22.  December  1994).  As  such,  zinc 
will  remain  on  the  list  of  constituents 
for  verification  testing.  However, 
consistent  with  the  commenter's 
request.  EPA  acknowledges  that  zinc 
remains  on  the  Ust  as  an  additional 
constituent  of  concern  for  delisting 
purposes  and  not  as  a  designated 
"hazardous  constituent".  In  the 
proposal.  EPA  did  not  intend  to  indicate 
otherwise.  Also,  the  September  19.  1994 
rulemaking  cited  by  the  commenter 
states  that  zinc  is  not  an  "underlying 
hazardous  constituent"  in  characteristic 
wastes,  according  to  the  definition  at 
268.2(i).  (See  §  268.48  Table  UTS,  note 
5.  59  FR  48107).  As  above,  that  issue  is 
not  determinative  of  the  issue  here 
concerning  EPA's  decision  to  retain  zinc 
on  the  list  of  constituents  for 
verification  testing  as  an  additional 
constituent  of  concern  for  delisting 
piuposes. 

Comment:  One  commenter  felt  that  if 
the  Agency  believes  the  ETF  can 
provide  adequate  treatment  to  delist 
F039  leachates  derived  from  sources 
other  than  FOOl  through  F005  wastes, 
then  EPA  should  add  language  to  the 


first  sentence  of  Hanford's  waste 
description  found  in  Table  2  of  40  CFR 
261  Appendix  IX  to  reflect  that.  The 
commenter  beUeved  that  the  additional 
language  would  provide  the  maximum 
operational  flexibility  to  DOE  in  their 
mixed  waste  disposal  planning  and 
would  not  require  regulatory  changes  to 
40  CFR  261  if  and  when  DOE  disposes 
of  non-F001-F005  wastes  in  Hanford's 
landfills.  The  commenter  also  wanted 
this  comment  withdrawn  if  it  would 
result  in  the  delay  of  the  final  deUsting. 

Response:  The  Agency  proposed  to 
exclude  the  liquid  wastes  covered  by 
DOE's  petition,  which  consist  of  FOOl 
through  F005  wastes  and  F039  wastes 
derived  from  FOOl  through  F005.  The 
commenter  believes  it  would  be  useful 
to  expand  the  scope  of  this  delisting 
because  the  ETF  is  capable  of  treating  a 
wider  variety  of  wastes.  The  Agency 
acknowledges,  as  noted  in  the  proposal, 
that  the  treatment  data  show  the  ETF  to 
be  extremely  effective  for  all  classes  of 
inorganic  species,  and  the  data  also 
demonstrate  that  organic  constituents 
can  be  effectively  treated  by  the  UV/OX 
process  (see  60  FR  6060).  However, 
obtaining  a  request  to  expand  this 
delisting  decision  to  cover  other  waste 
codes  and  evaluating  specific  data  and 
information  accompanying  that  request, 
which  would  be  likely  to  tequire  an 
opportunity  for  public  notice  and 
comment,  would  result  in  delays  in  the 
promulgation  of  this  delisting. 
Therefore,  consistent  with  the 
commenter's  request  not  to  delay  this 
delisting,  today's  final  exclusion  has  not 
been  expanded  to  include  non-FOOl 
through  F005  wastes. 

C.  Final  Agency  Decision 

For  the  reasons  stated  in  the  proposal 
and  in  this  final  rule,  the  Agency  is 
granting  a  final  exclusion  to  DOE-RL, 
located  in  Richland,  Washington  for  the 
liquid  wastes,  described  in  its  petition 
as  EPA  Hazardous  Waste  No.  FOOl, 
F002,  F003,  F004.  F005,  and  F039 
derived  itom  FOOl  through  F005. 

This  exclusion  only  apphes  to  the 
treatment  processes  and  waste  volume 
(a  maximum  of  19  million  gallons 
generated  aimually)  covered  by  the 
original  demonstration.  The  facility 
would  need  to  petition  for  a  new  or 
amended  exclusion  if  there  is  a  change 
in  composition  of  the  treated  waste  such 
that  the  levels  of  hazardous  constituents 
increase  significantly  (e.g.,  from  changes 
to  the  waste  streams  or  treatment 
processes).  (Note,  however,  that  changes 
in  operating  conditions  are  allowed  as 
described  in  Condition  (4).)  Until  a  new 
or  amended  exclusion  is  granted,  the 
facility  must  treat  as  hazardous  all  such 
wastes  as  well  as  effluents  generated  in 


excess  of  19  million  gallons  per  year.  As 
to  the  wastes  covered  by  today's 
exclusion,  continued  evaluation  for 
levels  of  hazardous  constituents  will  be 
achieved  by  the  verification  testing 
specified  in  Condition  (1). 

Although  management  of  the  wastes 
covered  by  this  jietition  is  relieved  from 
Subtitle  C  jurisdiction  by  this  final 
exclusion,  the  generator  of  a  delisted 
waste  must  either  treat,  store  or  dispose 
of  the  waste  in  an  on-site  facility,  or 
ensure  that  the  waste  is  dehvered  to  an 
off-site  storage,  treatment,  or  disposal 
facility,  either  of  which  is  permitted. 
Ucensed.  or  registered  by  a  State  to 
manage  municipal  or  industrial  solid 
waste. 

m.  Limited  Effect  of  Federal  Exclusion 

The  final  exclusion  being  granted 
today  is  being  issued  imder  the  federal 
(RCRA)  delisting  program.  States, 
however,  are  allowed  to  impose  their 

own.  non-RCR/V^^^^toT 
requirements  that  are  more  stringent 
than  EPA's.  pursuant  to  section  3009  of 
RCRA.  These  more  stringent 
requirements  may  include  a  provision 
which  prohibits  a  federally-issued 
exclusion  from  taking  effect  in  the  State. 
Because  a  petitioner's  waste  may  be 
regulated  under  both  Federal  and  State 
programs,  petitioners  are  urged  to 
contact  their  State  regulatory  authority 
to  determine  the  current  status  of  their 
wastes  under  State  law. 

IV.  EEFiective  Date 

This  rule  is  effective  June  13. 1995. 
The  Hazardous  and  Solid  Waste 
Amendments  of  1984  amended  section 
3010  of  RCRA  to  allow  rules  to  become 
effective  in  less  than  six  months  when 
the  regulated  commiuiity  does  not  need 
the  six-month  period  to  come  into 
compliance.  That  is  the  case  here 
because  this  rule  reduces,  rather  than 
increases,  the  existing  requirements  for 
persons  generating  hazardous  wastes.  In 
light  of  the  unnecessary  hardship  and 
expense  that  would  be  imposed  on  this 
petitioner  by  an  effective  date  of  six 
months  after  pubUcation  and  the  fact 
that  a  six-month  deadline  is  not 
necessary  to  achieve  the  purpose  of 
section  3010,  EPA  believes  that  this  rule 
should  be  effective  immediately  upon 
publication.  These  reasons  also  provide 
a  basis  for  making  this  rule  effective 
immediately,  upon  publication,  under 
the  Administrative  Procedures  Act, 
pursuant  to  5  U.S.C.  553(d). 

V.  Regulatory  Impact 

Under  ExecuUve  Order  12866.  EPA 
must  conduct  an  "assessment  of  the 
potential  costs  and  benefits"  for  all 
"significant"  regulatory  actions.  This 


rule  to  grant  an  exclusion  is  not 
significant,  since  its  effect  is  to  reduce 
the  overall  costs  and  economic  impact 
of  EPA's  hazardous  waste  management 
regulations.  This  reduction  is  achieved 
by  excluding  waste  generated  at  a 
specific  facility  from  EPA's  Usts  of 
hazardous  wastes,  thereby  enabling  this 
facihty  to  treat  its  waste  as  non- 
hazardous.  There  is  no  additional 
economic  impact  due  to  today's  rule. 
Therefore,  this  rule  is  not  a  significant 
regulation,  and  no  cost/benefit 
assessment  is  required.  The  Office  of 
Management  and  Budget  (OMB)  has  also 
exempted  this  rule  6x)m  the  requirement 
for  OMB  review  under  section  (6)  of 
Executive  Order  12866. 

VI.  Regulatory  Flexibility  Act 

Pursuant  to  the  Regulatory  Flexibility 
Act.  5  U.S.C.  601-612.  whenever  an 
agency  is  required  to  publish  a  general 
notice  of  rulemaking  for  any  proposed 
or  final  rule,  it  must  prepare  and  make 
available  for  public  comment  a 
regulatory  flexibility  analysis  which 
describes  the  impact  of  the  rule  on  small 
entities  (i.e.,  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions).  No  regulatory  flexibility 
analysis  is  required,  however,  if  the 
Administrator  or  delegated 
representative  certifies  that  the  rule  will 
not  have  any  impact  on  any  small 
entities. 

This  amendment  will  not  have  any 
adverse  economic  impact  on  any  small 
entities  since  its  effect  will  be  to  reduce 
the  overall  costs  of  EPA's  hazardous 
waste  regulations  and  it  is  limited  to 
one  facility.  Accordingly,  I  hereby 
certify  that  this  regulation  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  regulation,  therefore,  does  not 
require  a  regulatory  flexibihty  analysis. 

Vn.  Paperwork  Reduction  Act 

Information  collection  and 
recordkeeping  requirements  associated 
with  this  final  rule  have  been  approved 
by  the  Office  of  Management  and 
Budget  (OMB)  under  the  provisions  of 
the  Paperwork  Reduction  Act  of  1980 
(Pub.  L.  96-511,  44  USC  §  3501  et  seq.) 
and  have  been  assigned  OMB  Control 
Number  2050-0053. 

vm.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22.  1995.  EPA  must 
prepare  a  written  statement  to 
accompany  any  rules  that  have  "Federal 
mandates"  that  may  result  in  the 
expenditure  by  the  private  sector  of 
$100  million  or  more  in  any  one  year. 
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Under  Section  205,  EPA  must  select  the 
most  cost-effective  and  least 
burdensome  alternative  that  achieves 
the  objective  of  such  a  rule  and  that  is 
consistrait  with  statutory  requirements. 
Section  203  requires  EPA  to  establish  a 
plan  for  informing  and  advising  any 
small  governments  that  may  be 
significantly  and  uniquely  affected  by 
the  rule. 

Unfunded  Mandates  Act  defines  a 
"Federal  private  sector  mandate"  for 
regulatory  purposes  as  one  that  "would 
impose  an  enforceable  duty  upon  the 
private  sector."  EPA  finds  that  today's 
delisting  decision  is  deregulatory  in 
nature  and  does  not  impose  any 
enforceable  duties  upon  the  private 
sector.  Therefore,  today's  rulemaking  is 


not  subject  to  the  requirements  of 
sections  202  or  205  of  the  Unfunded 
Mandates  Act.  As  to  Section  203  of  this 
Act,  EPA  finds  that  small  governments 
will  not  be  significantly  and  uniquely 
affected  by  this  rulemaking. 

List  of  Subjects  in  46  CFR  Part  2«1 

Hazardous  Waste,  Recycling,  and 
Reporting  and  recordkeeping 
requirements. 

Authority:  42  U.S.C.  6905,  6912(a),  6921, 
6922.  and  6938. 

Dated:  June  2, 1995. 
Michael  Shapiro. 
Director,  Office  of  Solid  Waste. 

For  the  reasons  set  out  in  the 
preamble,  40  CFR  Part  261  is  amended 
as  follows: 


PART  261— IDENTIFICATION  AND 
USTINQ  OF  HAZARDOUS  WASTE 

1.  The  authority  citation  for  Part  261 
continues  to  read  as  follows: 

Authority:  42  U.S.C  6905,  6912(a),  6921, 
6922,  and  6938. 

2.  In  Part  261,  table  2  of  Appendix  IX 
add  the  following  wastestream  in 
alphabetical  order  by  facility  to  read  as 
follows:  Appendix  IX — Wastes 
Excluded  Under  §  260.20  and  §  260.22. 


Table  2.— Wastes  Excluded  From  Specific  Sources 


Facilrty 


Address 


Waste  description 


DOE-RL  Richland,  Washington 


Effluents  (EPA  Hazardous  Waste  Nos.  F001,  F002,  F003,  F004,  F005,  and  F039  derived  from 
F001  ttirough  F005)  generated  from  the  200  Area  EffJuent  Treatment  Facility  (ETF)  located  at  the 
Hanfofd  site  (at  a  maximum  generation  rate  of  19  million  gallons  per  year)  after  June  13,  1995. 
To  ensure  tfiat  hazardous  constituerrts  are  not  present  in  tfie  wastes  at  levels  of  regulatory  con- 
cern while  the  treatment  facility  is  in  operation,  DOE  must  implement  a  testing  program.  This 
testing  program  must  meet  the  following  corxlitions  for  the  exclusion  to  be  valid: 

(1)  Testing:  Sample  collection  and  analyses  (including  quality  control  (QC)  procedures)  must  be 
performed  according  to  SW-846  (or  ottier  EPA-approved)  methodologies,  if  EPA  judges  the 
treatment  process  to  be  effective  under  the  operating  conditions  used  during  the  initial  verification 
testi.-ig,  DOE  may  replace  the  testing  required  in  Condition  (1)(A)  with  the  testing  required  in 
Condition  (1)(B).  DOE  must  continue  to  test  as  specified  in  Condition  (1)(A)  until  notified  by  EPA 
in  writing  that  testing  in  Condition  (1)  (A)  may  be  replaced  by  Condition  (1)(B). 

(A)  Initial  Verification  Testing:  During  the  period  required  to  fill  the  first  three  verification  tanks  (each 
designed  to  hold  approxim.ately  650,000  gallons)  with  effluents  generated  from  an  on-line,  full- 
scale  Effluent  Treatment  Facility  (ETF),  DOE  must  monitor  ttie  range  of  typical  operating  condi- 
tions for  the  ETF.  DOE  must  collect  a  representative  sample  from  each  of  the  first  three  verifica- 
tion tanks  filled  with  ETF  effluents.  The  samples  must  be  analyzed,  prior  to  disposal  of  ETF 
effluents,  for  all  constituents  listed  in  Condition  (3).  DOE  must  report  the  operational  and  analyt- 
ical test  data,  including  quality  control  information,  otrtained  during  this  initial  period  no  later  ttian 
90  days  after  the  first  verification  tank  is  fHled  with  ETF  effluents. 

(B)  Subsequent  Verification  Testing:  Foltowing  notification  by  EPA,  DOE  may  substitute  the  testing 
conditions  in  this  condition  for  (1)(A).  DOE  must  continue  to  monitor  operating  conditions,  and 
collect  and  analyze  representative  samples  from  every  tenth  verification  tank  filled  with  ETF 
effluents.  These  representative  samples  must  be  analyzed,  prior  to  disposal  of  ETF  effluents,  for 
all  constituents  listed  in  Condition  (3).  If  all  constituent  levels  in  a  sample  do  not  meet  the 
delisting  levels  speci6ed  in  Conditk>n  (3),  DOE  must  analyze  representative  samples  from  tfie  fol- 
lowing two  verificatkxi  tanks  generated  prior  to  disposal.  DOE  may  also  collect  and  analyze  rep- 
resentative samples  more  frequently. 

(2)  Waste  HokSng  and  Handling:  DOE  must  store  as  hazardous  all  ETF  effluents  generated  during 
verification  testing  (as  specified  in  Conditions  (1)(A)  and  (1)(B)),  ttiat  is  until  valkj  analyses  denrv 
onstrate  that  Condition  (3)  is  satisfied.  If  the  levels  of  hazardous  constituents  in  ttte  samples  of 
ETF  effluents  are  equal  to  or  oetow  all  of  ttie  levels  set  forth  in  Condition  (3),  then  the  ETF 
effluents  are  not  hazardous  and  may  be  managed  and  disposed  of  in  accordance  with  all  appli- 
cat)le  sow  waste  regulatkjns.  If  hazardous  constituent  levels  in  any  representative  sample  col- 
lected from  a  verification  tank  exceed  any  of  the  delisting  levels  set  in  Condition  (3),  the  ETF 
effluents  in  ttiat  verification  tank  must  be  re-treated  until  the  ETF  effluents  meet  ttiese  levels.  Fol- 
towing re-treatment  DOE  must  repeat  analyses  in  Condition  (3)  prior  to  disposal. 

(3)  Delisting  Levels:  All  total  constituent  concentrations  in  the  waste  samples  must  be  measured 
using  ttie  appropriate  methods  specified  in  "Test  Mettiods  for  Evaluating  Solid  Wastes:  Physkal/ 
Chemkal  Methods,"  U.S.  EPA  Publication  SW-846  (or  other  EPA-approved  methods).  All  total 
constituent  concentrattons  must  be  equal  to  or  less  than  the  following  levels  (ppm): 

Inorganic  Constituents  .  .     • 

Ammonium — 10.0 
Antimony — 0.06 
Arsenic— 0.5 
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Table  2.— Wastes  Excluded  Froi^  Specific  Sources— Continued 


Facility 


Address 


Waste  description 


Beryllium— 0.04 

Cadmium— 0.05 

Cfiromium— 1 .0  , 

Cyanide— 2.0 

Fluoride— 40.0 

Lead— 0.15 

Mercury— 0.02 

Nk*el— 1.0 

Selenium — 0.5 

Silver— 2.0 

Vanadium— 2.0 

Zinc— 100.0 

Organic  Constituertts 

Acetone— 40.0 

Benzene— 0.05 

Benzyl  ateohot— 100.0 

1 -Butyl  ateohol— 40.0 

Cartxjn  tetrachtoride — 0.05 

Chlorobenzene — 1 .0 

Chtoroform— 0.1 

Cresol— 20.0 

1 ,4-Dichtorobenzene — 0.75 

1.2-Dichloroethane — 0.05 

1 ,1  -Dichloroethylene — 0.07 

Di-n-octyl  phthilate — 7.0 

Hexachtoroethane — 0.06 

Methyl  ethyl  ketone— 200.0 

Methyl  isobutyl  ketone— 30.0 

Naphthalene — 10.0 

Tetrachloroethylene — 0.05 

Toluene— 10.0 

Tritxjtyl  phosphate — 0.2 

1,1,1  -Trichtoroethane — ^2.0 

1 ,1 ,2-Trichtoroethane— 0.05 

Trichloroethylene — 0.05 

Vinyl  Chlonde— 0.02 

(4)  Changes  in  Operating  Conditions:  After  completing  ttie  initial  verificatkxi  testing  in  Condition 
(1)(A),  if  DOE  significantly  changes  the  operating  conditions  estaWished  in  Conditwn  (1).  DOE 
must  notify  ttie  Agency  in  writing.  After  written  approval  tiy  EPA,  DOE  must  re-tnstitule  ttie  testing 
required  in  Condition  (1)(A).  DOE  must  report  the  operations  and  test  data,  required  by  Conditton 
(1)(A),  including  quality  control  data,  obtained  during  this  period  no  later  ttian  60  days  after  the 
changes  take  place.  Foltowing  written  notificatton  by  EPA,  DOE  may  replace  testing  Condition 
(1)(A)  with  (1)(B).  DOE  must  fulfill  all  other  requirements  in  Condition  (1),  as  appropriate. 

(5)  Data  Sutxnittals:  At  least  two  weeks  prior  to  system  start-up,  DOE  must  notify,  in  writing,  ttie 
Chief  of  the  Waste  Identificabon  Branch  (see  address  below)  wtien  the  Effluent  Treatment  Proc- 
ess will  be  on-line  and  waste  treatment  will  begin.  The  data  obtained  through  Condrtion  (1)(A) 
must  be  submitted  to  the  Branch  Chief,  Waste  Identiftoation  Branch,  OSW  (Mail  Code  5304). 
U.S.  EPA,  401  M  Street,  S.W.,  Washington,  DC  20460  within  the  time  penod  specified.  Records 
of  operating  conditions  and  analyttoal  data  from  Conditton  (1)  must  tie  compiled,  summarized, 
and  maintained  on  site  for  a  minimum  of  three  years.  These  records  and  data  must  be  furnished 
upon  request  by  EPA  or  the  State  of  Washington  and  made  available  for  inspection.  Faihjre  to 
sutxnit  the  required  data  within  the  specified  time  period  or  to  maintain  the  rec^red  records  on 
site  for  ttie  specified  time  wilt  be  considered  by  EPA,  at  its  discretion,  sufficient  t)asis  to  revoke 
the  exclusion  to  the  extent  directed  by  EPA.  All  data  must  be  accompanied  by  a  signed  copy  of 
the  foltowing  certification  statement  to  attest  to  the  tiuth  and  accuracy  of  the  data  submitted: 

Under  civil  and  criminal  penalty  of  law  for  ttie  making  or  submission  of  false  or  fraudulent  state- 
ments or  representations  (pursuant  to  ttie  applicable  provistons  of  ttie  Federal  Code,  wtiich  irv 
dude,  but  may  not  be  limited  to,  18  USC  1001  and  42  USC  6928),  I  certify  that  the  infonnation 
contained  in  or  accompanying  tfiis  document  is  true,  accurate,  and  complete. 

As  to  the  (those)  kJentified  section(s)  of  tiiis  document  for  which  I  cannot  personally  verify  its  (ttieir) 
truth  and  accuracy,  I  certify  as  ttie  official  having  supervisory  responsit)ility  for  ttie  persons  wtio, 
acting  under  my  direct  instructions,  made  ttie  verification  ttiat  this  information  is  tt^je,  accurate, 
and  complete. 
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Table  2.— Wastes  Excluded  From  Specific  Sources— Continued 


FaaMy 


Address 


Waste  description 


In  the  event  that  any  of  this  intofmation  is  determried  by  EPA  in  Its  sote  discretion  to  be  false,  inac- 
curate, or  inconpiete.  and  upon  conveyance  of  thts  fact  to  DOE,  I  recognize  and  agree  that  this 
exclusion  of  waste  wiN  be  void  as  if  it  never  had  effect  or  to  the  extent  directed  by  EPA  and  that 
the  DOE  vM*  be  liable  for  any  actions  taten  In  contravention  of  its  RCRA  and  CERCLA  obliga- 
tions premised  upon  DOE's  reliance  on  the  void  exclusion. 


(FR  Doc.  95-14428  Filed  S-12-95;  8:45  am] 

■MJJNQCOOei 


31121 


Proposed  Rules 


Federal  Register 
VoL  60,  No.  113 
Tuesday,  June  13,  1995 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  arxj  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  tt>e 
rule  niatang  prior  to  the  adoption  of  the  final 
rules. 


SMALL  BUSINESS  AOftflNISTRATlON 

13CFR  Part  123 

Msastw—Pttysicai  Disaster  and 
Economic  h^ury  Loans 

AOENCY:  Small  Business  Administration. 
ACTXM:  Proposed  rule. 

SUMMAWY;  The  Small  Business 
Administration  (SBA)  is  proposing  to 
amend  its  regulations  governing  both 
physical  and  economic  injury  disaster 
assistance  to  make  clear  that  businesses 
primarily  engaged  in  agriculture  are  not 
eligible  for  such  assistance  and  that 
such  assistance  may  not  be  used  to 
further  the  alleviation  of  physical  or 
economic  injury  to  property  associated 
with  agricultiual  enterprise  caused  by  a 
disaster. 

DATES:  SBA  will  accept  public 
comments  on  this  proposal  through  July 
13, 1995. 

AOONESSES:  Comments  should  be 
submitted  to  Bernard  Kulik,  Associate 
Administrator  lor  Disaster  Assistance, 
Small  Business  Administration.  409 
Third  Street.  SW..  6th  Floor. 
Washington,  DC  20416. 
Fon  FuirmEft  iwfowmatiom  contact: 
Bernard  Kulik.  Office  of  Disaster 
Assistance.  (202)  205-6734. 
SUPPLEMENTARY  MFOMfUTION:  In  1986 
section  7(b)  of  the  Small  Business  Act 
(Act)  (15  U.S.C.  636(b))  was  amended  to 
provide  that  physical  and  economic 
injury  disaster  loan  assistance  provided 
by  the  Small  Business  Administration 
(SBA)  under  that  section  should  not  be 
available  to  agricuhural  enterprises.  The 
term  agricultural  enterprise  is  defined 
elsewhere  in  the  Act  to  mean  a  business 
engaged  in  the  production  of  food  and 
fiber,  ranching,  and  raising  of  livestock, 
aquacuhure,  and  all  other  farming  and 
agricultural  related  industries.  See 
section  18(bMl)  of  the  Act.  15  U.S.C. 
647(b)(1).  SBA  has  historically 
interpreted  this  provision  in  a  manner 
that  contemplates  that  this  definition  is 
intended  to  cover  small  businesses 
primarily  engaged  in  the  prescribed 


activities.  This  position  is  consistent 
with  SBA's  size  standards  related 
definition  of  a  small  business  for 
purpose  of  eUgibility  for  disaster 
assistance.  (See  13  CFR  121.802). 
Howevor.  the  word  "primarily"  is 
absent  from  the  present  regulatory 
definition  of  agricultural  enterprise  in 
the  SBA  regxilations  governing  disaster 
assistance.  (See  13  CFR  123.17).  This 
proposed  rule,  if  adopted,  would 
conform  the  definition  of  agricultural 
enterprise  with  existing  poUcy  and  with 
regulations  governing  size  standards  by 
requiring  that  a  concern  be  primarily 
engaged  in  the  prescribed  activities  in 
order  to  be  construed  as  an  agricultural 
enterprise. 

The  effect  of  this  change  would  be  to 
make  clear  that  a  small  business  which 
is  engaged  in  multiple  activities, 
including  those  relevant  to  agriciiltural 
enterprise  would  be  ineligible  for 
disaster  assistance  imder  section  7(b)  of 
the  Act  if  its  primary  activity  as  judged 
under  the  criteria  imposed  by  13  CFR 
123.  et  seq.,  is  agricultural  enterprise.  If 
its  primary  activity  as  judged  under  this 
standard  is  an  eligible  activity  and  is  not 
agricultural  activity,  a  business  would 
be  eligible  for  disaster  assistance. 

This  proposed  regulation,  if  adopted, 
would  also  amend  13  CFR  §§  123.3  and 
123.41  to  make  dear  that  it  is  SBA's 
position  that  the  proceeds  of  disaster 
assistance  made  to  eligible  small 
businesses  may  not  be  used  in 
conjunction  with  repair  or  replacement 
or  alleviation  of  economic  injury 
relevant  to  real  or  personal  property 
used  in  the  production  of  food  and  fiber, 
ranching  and  raising  of  livestock, 
aquacuhure  and  all  other  farming  and 
agricultural  related  industries.  This 
change  would  literally  prohibit 
proceeds  of  SBA  disaster  assistance 
made  to  otherwise  eUgible  businesses 
from  being  used  for  purposes  associated 
with  agricultural  enterprise  with  which 
it  might  be  secondarily  engaged.  Thus  a 
business  eligible  for  disaster  assistance 
which  is  primarily  engaged  in  eligible 
activity  and  secendarily  engaged  in 
agricultural  enterprise  would  be 
prohibited  under  this  regulation,  if 
adopted,  from  using  the  proceeds  of 
such  assistance  for  purposes  relevant  to 
the  agricultural  enterprise. 


CompliaHce  With  Executive  Orders 
12612, 12778.  and  12866,  the 
Regulatory  Flexibility  Act  and  the 
Paperwm-k  ReductioB  Act 

For  purposes  of  Executive  Order 
12866,  SBA  certifies  that  this  rule  will 
not  have  an  annual  economic  effect  in 
excess  of  SlfX)  million,  result  in  a  major 
increase  in  costs  for  individuals  or 
governments,  or  have  a  significant 
adverse  effect  on  competition  and, 
therefore,  would  not  constitute  a  major 
or  significant  rule. 

For  purposes  of  Executive  Order 
12612,  SBA  certifies  that  this  rule  will 
not  have  federalism  implications 
warranting  the  preparation  of  a 
Federahsm  assessment. 

For  purf>oses  of  Executive  Order 
12778,  SBA  certifies  that  this  rule  is 
drafted,  to  the  extent  practicable,  in 
accordance  mth  the  standards  set  forth 
in  section  2  of  that  Order. 

For  purposes  of  the  Regulatory 
Flexibihty  Act,  SBA  certifies  that  this 
rule  will  not  have  a  significant 
econcMnic  effect  on  a  substantial  number 
of  small  entities  for  the  same  reason  that 
it  is  not  a  major  or  significant  rule. 

For  purposes  of  the  Paperwork 
Reduction  Act.  SBA  certifies  that  this 
rule  will  not  impose  a  new 
recordkeeping  or  reporting  requirement. 
(Catalogue  of  Federal  Domestic  Assistance 
Programs,  Nos.  59.002.  59.008) 

Lists  of  Sul^ects  in  13  CFK  Part  123 

Disaster  assistance,  Loan  programs — 
business,  Small  businesses. 

For  the  reasons  set  out  above, 
pursuant  to  sections  5(b)(6).  7(b)(1),  and 
7(c)(6)  of  the  Small  Business  Act.  Title 
13,  Part  123  of  the  Code  of  Federal 
Regulations,  is  amended  to  read  as 
follows: 

1.  The  authority  citation  for  Part  123 
would  continue  to  read  as  follows: 

AwdMrity:  Sections  5(bK6),  7(b),  (c),  (f)  of 
the  Small  Business  Act:  Pub.  L  102-395. 106 
Stat.  1828. 1864;  and  Pub.  L  103-75. 107 
Stat  739  (15  U.S.C.  634(bK6),  636(b).  (c),  (f). 

2.  Section  123.17  would  be  amended 
by  inserting  the  term  "primarily"  before 
the  term  "engaged"  in  the  first  sentence. 

3.  Section  123.3  would  be  amended 
by  adding  a  new  paragraph  (b)(8)  in  the 
definition  of  "eligible  physical  loes"  to 
read  as  follows: 

f123.^    OeWiiHtow. 
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Eligible  Physical  Loss: 

•  •        •         •        * 

(8)  If  the  property  damaged  is 
property  used  in  the  production  of  food 
and  fiber,  ranching  and  raising 
livestock,  aquaculture  and  all  other 
fanning  and  agricultural  related 
industries. 

•  *        *        •        • 

4.  Section  123.41  would  be  amended 
by  adding  the  following  sentence  at  the 
end  of  paragraph  (g)(1)  to  read  as 
follows: 

§  1 23.41    Qen«ral  provtoions. 

(g)  Use  of  Proceeds.  (1)  *  *  * 
Proceeds  of  loans  under  this  subpart 
shall  not  be  used  for  the  purpose  of 
alleviating  economic  injiU7  or  providing 
working  capital  in  conjunction  with  real 
or  personal  property  used  in  the 
production  of  food  and  fiber,  ranching 
and  raising  livestock,  aquaculture  and 
all  other  fanning  and  agricultural 
related  industries. 

•  *        •        *        • 

Dated:  May  2. 1995. 
Philip  Lader, 
Administrator. 
IFR  Doc.  95-14372  Filed  &-12-95;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

pocket  No.  95-MM-45-AD] 

Airworthiness  Directives;  Boeing 
Modeis  727, 737,  and  747  Series 
Airplanes;  McDonnell  Douglas  Model 
DC-8  and  DC-9  Series  Airplanes, 
Model  MD-88  Airplanes,  and  Models 
MD-11  and  MD-90-30  Series 
Airplanes;  Lockheed  Models  L-1011- 
385  Series  Airplanes;  Fokker  Modeis 
F28  Mark  1000,  2000,  3000,  4000,  and 
0100  Series  Airplanes;  and  British 
Aerospace  Model  Avro  146-RJ  Series 
Airplanes 

agency:  Federal  Aviadon 
Administration,  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

summary:  This  document  proposes  the 
supersedure  of  two  existing 
airworthiness  directives  (AD),  that  are 
applicable  to  certain  transport  category 
airplanes  equipped  with  certain 
Honeywell  Standard  Windshear 
Detection  Systems  (WSS).  Those  AD's 
currently  require  a  revision  to  the  FAA- 


approved  Airplane  Flight  Manual 
(AFM)  to  alert  the  flight  crew  of  the 
potential  for  significant  delays  in  the 
WSS  detecting  windshear  when  the 
flaps  of  the  airplane  are  in  transition. 
Those  AD's  were  prompted  by  a  report 
of  an  accident  during  which  an  airplane 
encountered  severe  windshear  during  a 
missed  approach.  This  action  would 
require  that  the  currently-installed  line 
replaceable  unit  (LRU)  be  replaced  with 
a  modified  LRU  having  new  software 
that  eliminates  delays  in  the  WSS 
detecting  windshear  when  the  flaps  of 
the  airplane  arc  in  transition.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  significant 
delays  in  the  WSS  detecting  hazardous 
windshear,  which  could  lead  to  the  loss 
of  flight  path  control. 
DATES:  Comments  must  be  received  by 
August  8, 1995. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airpleme  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  95-NM- 
55-AD.  1601  Lind  Avenue.  SW., 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m..  Monday  through  Friday,  except 
Federal  holidays. 

This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  FAA, 
Transport  Airplane  Directorate,  Los 
Angeles  Aircraft  Certification  Office, 
3960  Paramount  Boulevard,  Lakewood, 
California  90712. 

FOR  FURTHER  INFORMATION  CONTACT: 
J.  Kirk  Baker,  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANM- 
130L,  FAA,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard.  Lakewood,  California  90712; 
telephone  (310)  627-5345;  fax  (310) 
627-5210. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  argiunents  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  fight 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic. 


environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-publie  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to  « 

Docket  Number  95-NM-55-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NFRNfs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Transport  Airplane  Directorate, 
ANM-103.  Attention:  Rules  Docket  No. 
95-NM-55-AD,  1601  Lind  Avenue. 
SW..  Renton.  Washington  98055-4056. 

Discussion 

On  February  14, 1995,  the  FAA  issued 
AD  95-04-01,  amendment  39-9153  (60 
FR  9619,  February  2. 1995),  which  is 
applicable  to  various  transport  category 
airplanes  equipped  with  certain 
Honeywell  Standard  Windshear 
Detection  and  Recovery  Guidance 
Systems  (WSS).  Additionally,  on  April 
21, 1995,  the  FAA  issued  AD  95-09-05, 
amendment  39-9208  (60  FR  20887, 
April  28, 1995).  which  is  applicable  to 
British  Aerospace  Model  Avro  146- 
RJ70A,  -R)85A.  and  -RJIOOA  airplanes, 
equipped  with  a  similar  Honeywell 
WSS.  lA  correction  of  AD  95-09-05  was 
published  in  the  Federal  Register  on 
May  19, 1995  (60  FR  26824).] 

Those  AD's  require  a  revision  to  the 
FAA-approved  airplane  flight  manual 
(AFM)  to  alert  the  flightcrew  of  the 
potential  for  significant  delays  in  the 
WSS  detecting  windshear  when  the 
flaps  of  the  airplane  are  in  transition. 
Those  actions  were  prompted  by  a 
report  of  an  accident  during  which  an 
airplane  encountered  severe  windshear 
during  a  missed  approach.  The 
requirements  of  those  AD's  are  intended 
to  ensure  that  the  flightcrew  is  aware 
that  there  may  be  significant  delays  in 
the  WSS  detecting  windshear  when  the 
flaps  of  the  airplane  are  in  transition. 

In  the  preambles  to  those  AD's.  the 
FAA  stated  that  the  requirements  of 
each  of  the  AD's  were  considered  to  be 
interim  action,  and  that  additional 
rulemaking  action  was  being  considered 
to  permit  removal  of  the  AFM 
limitation. 
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The  FAA  now  has  determined  that 
replacement  of  the  currently-installed 
line  replaceable  unit  (LRU)  with  a 
modified  LRU,  having  new  software  that 
eliminates  delays  in  the  WSS  detecting 
windshear  when  the  flaps  of  the 
airplane  are  in  transition,  will  positively 
address  the  unsafe  condition.  The 
imsafe  condition  has  been  identified  as 
significant  delays  in  the  WSS  detecting 
vnndshear.  which  could  lead  to  the  loss 
of  flight  path  control.  Based  on  this 
determination,  the  FAA  finds  that 
additional  rulemaking  action  is  indeed 
necessary,  and  this  proposed  rule 
follows  from  that  determination. 

Since  an  imsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
supersede  AD  95-04-01  and  AD  95-09- 
05.  The  proposed  AD  would  require 
replacement  of  the  currently-installed 
LRU  with  a  modified  LRU  having  new 
software  that  eliminates  delays  in  the 
WSS  detecting  windshear  when  the 
flaps  of  the  airplane  are  in  transition. 
Replacement  would  be  required  to  be 
accomplished  in  accordance  with  a 
method  approved  by  the  FAA. 

The  proposed  compliance  time  of  24 
months  for  replacement  is  based  on  the 
time  estimated  to  be  necessary  to  obtain 
a  modified  LRU,  plus  the  time  necessary 
to  install  that  modified  LRU  on  the 
airplane.  Consequently,  the  FAA  has 
determined  that  it  is  appropriate  to 
permit  the  installation  of  unmodified 
LRU's  for  up  to  12  months  after  the 
effective  date  of  the  rule,  provided  that 
the  AFM  limitation  required  by  the 
existing  AD's  continues  to  remain  in 
effect.  This  will  allow  operators  to  use 
unmodified  LRU's,  that  may  be  held  as 
spares,  as  replacement  items  is 
necessary  during  the  12-month  period. 

As  a  result  of  recent  communications 
with  the  Air  Transport  Association 
(ATA)  of  America,  the  FAA  has  learned 
that,  in  general,  some  operators  may 
misunderstand  the  legal  effect  of  AD's 
on  airplanes  that  are  identified  in  the 
applicability  provision  of  the  AD,  but 
that  have  been  altered  or  repaired  in  the 


area  addressed  by  the  AD.  The  FAA 
points  out  that  all  airplanes  identified  in 
the  applicability  provision  of  an  AD  are 
legally  subject  to  the  AD.  If  an  airplane 
has  been  altered  or  repaired  in  the 
affected  area  in  such  a  way  as  to  affect 
compliance  with  the  AD.  the  owner  or 
operator  is  required  to  obtain  FAA 
approval  for  an  alternative  method  of 
compliance  wdth  the  AD.  in  accordance 
with  the  paragraph  of  each  AD  that 
provides  for  such  approvals.  A  note  has 
been  included  in  this  notice  to  clarify 
this  long-standing  requirement. 

There  are  approximately  2.320 
airplanes  of  the  affected  design  in  the 
worldvvride  fleet.  The  FAA  estimates  that 
1,618  airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD,  that  it 
would  take  approximately  10  work 
hours  per  airplane  to  accomplish  the 
proposed  actions,  and  that  the  average 
labor  rate  is  $60  per  work  hour. 
Honeywell  would  incur  the  costs  for  the 
software  upgrade  for  the  LRU's.  Based 
on  these  figures,  the  total  cost  impact  of 
the  proposed  AD  on  U.S.  operators  is 
estimated  to  be  $970,800,  or  $600  per 
airolane. 

"The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 


FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Sub)ects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423;  49  U.S.C  106(g);  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-9153  (60  FR 
9019,  February  21,  1995)  and 
amendment  39-9208  (60  FR  20887, 
April  28,  1995),  and  by  adding  a  new 
airworthiness  directive  (AD),  to  read  as 
follows: 

Boeing;  McDonnell  Douglas:  Lockheed; 

Fokker:  and  British  Aerospace  Regional 
Aircrait  Limited,  Avro  International 
Aerospace  Division  (Formerly  British 
Aerospace,  pic;  British  Aerospace 
Commercial  Aircraft.  Limited):  Docket 
95-NM-55-AD.  Supersedes  AD  95-04- 
01.  Amendment  39-9153;  and  AD  95- 
09-05,  Amendment  39-9208. 
Applicability:  The  following  models  and 
series  of  airplanes,  certificated  in  any 
category,  equipped  with  Honeywell  Standard 
Windshear  Detection  Systems  (WSS): 


Manufacturer  and  model  of  airplane 


Type  of  computer 


Part  numbers 


Boeing  727-100  and  -200 


Boeing  737-1 00  and  -200 


Standard  Windshear  (htoneywell  STC) 


Standard  Windshear  (Honeywell  STC) ... 


Boeing  737-200 


Perfonnance  Management  (Honeywell  STC) 


Boeing  737-300  

Boeing  747-100  and  -200  

McDonnell  Douglas  DC-8-50,  -60,  and  -70 


Standard  Windshear  (Honeywell  STC) 
Standard  Windshear  (Honeywell  STC) 
Standard  Windshear  (Honeywell  STC) 


4061048-902,-903, 

and -904, 

4068054-901. 

4068060-901. 
4061048-903.-904, 

and  -905, 

4068058-903. 
4050730-904  through 

-911,4051819- 

906. 
4068060-901. 
4061048-904. 
4068046-903. 
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Manufacturer  and  model  of  airplane 
McDonnell  Douglas  OC-9-10,  -21.-31  -41.  and  -61 

McDonnell  Douglas  DC-9-80  and  MD-88  

McDonnell  Douglas  MD-90-30 — 

McDonnell  Douglas  MD-1 1  


Lockheed   L-1011-385-1,  -385-1-14,  -385-1-15,   and 
-386-3. 

Fokker  F28  MarK  1000,  2000,  3000,  and  4000  

Fokker  F28  Mark  0100  


British     Aerospace 
-RJ100A. 


Avro     146-RJ70A,     -RJ85A.     and 


Type  of  computer 
Standard  Windshear  (Honeywell  STC) 

Windshear  (OEM  TC)  

Windshear  (OEM  TC)  

Flight  Cortaoi  (OEM  TC) 

Standard  Windshear  (OEM  TC)  

Standard  Windshear  (Honeywell  STC) 
Flight  Management  (OEM  TC)  

Flight  Control  (OEM  TC) 


Part  numbers 


4068046-901 ,  -902, 

4068048-901, 

-902. 
4059845-902. 
4059845-910. 
4059001-901  through 

-906  (with 

windshear  optkxi 

selected). 
4068044-901. 

4068052-901 . 
4062502-951  (with 

windshear  option 

selected). 
4068300-902. 


Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  moditied,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  p>aragraph  (d)  of  this  AD  to 
request  approval  from  the  FAA.  This 
approval  may  address  either  no  action,  if  the 
current  configuration  eliminates  the  unsafe 
condition;  or  different  actions  necessary  to 
address  the  unsafe  condition  described  in 
this  AD.  Such  a  request  should  include  an 
assessment  of  the  effect  of  the  changed 
configuration  on  the  unsafe  condition 
addressed  by  this  AD.  In  no  case  does  the 
presence  of  any  modification,  alteration,  or 
repair  remove  any  airplane  from  the 
applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  significant  delays  in  the 
Honeywell  Standard  Windshear  Detection 
Systems  (WSS)  detecting  hazardous 
windshear,  which  could  lead  to  the  loss  of 
flight  path  control,  accomplish  the  following: 

(a)  Revise  the  Limitations  Section  of  the 
FAA-approved  Airplane  Flight  Manual 
(AFM)  to  include  the  following  statement,  at 
the  time  specified  in  either  paragraph  (a)(1) 
or  (a)(2)  of  this  AD.  as  applicable.  This  may 
be  accomplished  by  inserting  a  copy  of  this 
AD  in  the  AFM. 

"During  sustained  banks  of  greater  than  15 
degrees  or  during  flap  configuration  changes, 
the  Honeywell  Windshear  Detection  and 
Recovery  Guidance  System  (WSS)  is 
desensitized  and  alerts  resulting  from 
encountering  windshear  conditions  will  be 
delayed." 

(1)  For  all  Boeing,  McDonnell  Douglas, 
Lockheed,  and  Fokker  airplanes  specified  in 
the  applicability  statement  of  this  AD:  Within 
14  days  after  March  8, 1995  (the  effective 
date  of  AD  95-04-01,  amendment  39-9153). 

(2)  For  British  Aerospace  Model  Avro 
airplanes  specified  in  the  applicability 
statement  of  this  AD:  Within  14  days  after 
May  15.  1995  (the  effective  date  of  AD  95- 
09-05,  amendment  39-9208). 


(b)  Within  24  months  after  the  effective 
date  of  this  AD,  replace  the  currently- 
installed  line  replaceable  unit  (LRU)  with  a 
modified  LRU  having  new  software  that 
eliminates  delays  in  the  WSS  detecting 
windshear  when  the  flaps  of  the  airplane  are 
in  transition,  in  accordance  with  a  method 
approved  by  the  Manager.  Los  Angeles 
Aircraft  Certification  Office  (ACQ).  FAA. 
Transport  Airplane  Directorate. 
Accomplishment  of  this  replacement 
constitutes  terminating  action  for  the 
requirements  of  paragraph  (a)  of  this  AD; 
after  the  replacement  has  been  accomplished, 
the  AFM  limitation  required  by  paragraph  (a) 
of  this  AD  may  be  removed. 

(c)  As  of  12  months  after  the  effective  date 
of  this  AD.  no  person  shall  install  on  any 
airplane  an  LRU  that  has  not  been  modified 
in  accordance  with  paragraph  (b)  of  this  AD. 
An  unmodified  LRU  may  be  installed  up  to 
12  months  after  the  effective  date  of  this  AD, 
provided  that,  during  that  time,  the  AFM 
limitation  required  by  paragraph  (a)  of  this 
AD  remains  in  effect. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  ACQ.  FAA,  Transport  Airplane 
Directorate.  Operators  shall  submit  their 
requests  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  Los  Angeles  AGO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  bo 
obtained  from  the  Los  Angeles  AGO. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Rehton,  Washington,  on  June  7, 
1995. 

DancU  M.  Pederson, 
Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  95-14402  Filed  6-12-95;  8:45  am] 
WLLMQ  CODE  4nO-13-U 


14  CFR  Part  39 

[Docket  No.  9&-NM-49-A0] 

Airworthiness  Directives;  McDonnell 
Douglas  Model  DC-10-10,  -30,  and  -40 
Series  Airplanes,  and  KC-10  (Military) 
Airplanes 

AQENCY:  Federal  Aviation 
Administration.  EXDT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  McDonnell  Douglas  Model  DC- 
10.  -30,  and  -40  series  airplanes,  and 
KC-10  (mihtary)  airplanes.  This 
proposal  would  require  inspections  to 
detect  corrosion  or  cracking  of  the  lower 
front  spar  cap  and  the  skin  panel  of  the 
horizontal  stabilizer,  and  repair  of 
corroded  or  cracked  parts.  This  proposal 
would  also  require  eventual 
modification  of  the  horizontal  stabilizer, 
which  would  terminate  the  inspection 
requirements.  This  proposal  is 
prompted  by  reports  indicating  that 
corrosion,  caused  by  water  entrapment, 
was  found  on  the  horizontal  stabilizer. 
The  actions  specified  by  the  proposed 
AD  are  intended  to  prevent  water 
entrapment  and  subsequent  damage  to 
the  horizontal  stabihzer.  which  could 
result  in  reduced  controllabiUty  of  the 
airplane. 

DATES:  Comments  must  be  received  by 
August  8,  1995. 

ADDRESSES:  Submit  comments  in 
thphcate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate.  ANM-103, 
Attention:  Rules  Docket  No.  95-NM- 
49-AD,  1601  Lind  Avenue,  SW., 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
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p.m..  Monday  through  Friday,  except 
Federal  hoUdays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
McDonnell  Douglas  Corporation,  3855 
Lakewood  Boulevard,  Long  Beach. 
CaUfomia  90846,  Attention:  Technical 
Publications  Business  Administration, 
Department  C1-L51  (2-60).  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate. 
1601  Lind  Avenue,  SW..  Renton, 
Washington;  or  at  the  FAA.  Transport 
Airplane  Directorate,  Los  Angeles 
Aircraft  Certification  Office,  3960 
Paramoimt  Boulevard,  Lakewood, 
California. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Cecil,  Aerospace  Engineer,  Airframe 
Branch,  ANM-120L.  FAA,  Transport 
Airplane  Directorate,  Los  Angeles 
Aircraft  Certification  Office,  3960 
Paramount  Boulevard,  Lakewood, 
California  90712-4137;  telephone  (310) 
627-5322;  fax  (310)  627-5210. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Commimications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-pubUc  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Dociet. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  followring 
statement  is  made:  "Comments  to 
Docket  Number  95-NM-49-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

AYailability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 


ANM-103,  Attention:  Rules  Docket  No. 
95-NM-49-AD.  1601  Lind  Avenue. 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  FAA  has  received  several  reports 
indicating  that  corrosion  was  found  on 
the  aft  tang  of  the  lower  front  spar  cap 
of  the  horizontal  stabilizer  on 
McDoimell  Douglas  Model  DC-10  series 
airplanes.  Additionally,  the  FAA  has 
received  several  reports  indicating  that 
corrosion  was  foimd  on  the  lower  skin 
panel  of  the  horizontal  stabilizer  on 
these  airplanes.  Investigation  has 
revealed  that  the  corrosion  was  caused 
by  water  entrapment  in  the  horizontal 
stabilizer.  Such  corrosion,  if  not 
detected  and  corrected  in  a  timely 
manner,  could  result  in  damage  to  the 
spar  cap  and/or  lower  skin  panel  of  the 
horizontal  stabilizer,  which  could  lead 
to  reduced  controllability  of  the 
airplane. 

The  FAA  has  reviewed  and  approved 
McDonnell  Douglas  Service  Bulletin  55- 
14,  Revision  6,  dated  January  11.  1993. 
which  describes  procedures  for 
repetitive  visual  inspections  for 
corrosion  of  the  lower  front  spar  cap 
and  skin  panel  of  the  horizontal 
stabilizer,  and  repair  of  corroded  or 
cracked  parts.  The  service  bulletin  also 
describes  procedures  for  modifications 
of  the  lower  front  spar  cap  and  the 
lower  front  skin  panel  of  the  horizontal 
stabilizer,  which,  if  accomplished, 
would  eliminate  the  need  for  repetitive 
inspections.  The  modification  involves 
drilling  a  drain  hole  in  the  horizontal 
stabilizer  to  allow  drainage  of  entrapped 
water,  which  will  minimize  the 
possibility  of  corrosion. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  repetitive  visua)  inspections  to 
detect  corrosion  or  cracking  of  the  lower 
front  spar  cap  and  the  skin  panel  of  the 
horizontal  stabilizer,  and  repair  of 
corroded  or  cracked  parts.  This 
proposed  AD  would  also  require  the 
eventual  modification  of  the  lower  front 
spar  cap  and  the  lower  front  skin  panel 
of  the  horizontal  stabilizer,  which 
would  terminate  the  repetitive 
inspection  requirements.  The  actions 
would  be  required  to  be  accomplished 
in  accordance  with  the  service  bulletin 
described  previously. 

As  a  result  of  recent  communications 
with  the  Air  Transport  Association 
(ATA)  of  America,  the  FAA  has  learned 
that,  in  general,  some  operators  may 
misunderstand  the  legal  effect  of  AD's 
on  airplanes  that  are  identified  in  the 
applicability  provision  of  the  AD,  but 
that  have  been  altered  or  repaired  in  the 


area  addressed  by  the  AD.  The  FAA 
points  out  that  aU  airplanes  identified  in 
the  applicability  provision  of  an  AD  are 
legally  subject  to  the  AD.  If  an  airplane 
has  been  altered  or  repaired  in  the 
affected  area  in  such  a  way  as  to  affect 
compliance  with  the  AD,  the  owner  or 
operator  is  required  to  obtain  FAA 
approval  for  an  alternative  method  of 
comphance  with  the  AD,  in  accordance 
with  the  paragraph  of  each  AD  that 
provides  for  such  approvals.  A  note  has 
been  included  in  this  notice  to  clarify 
this  long-standing  requirement. 

There  are  approximately  286  Model 
DC-10-10,  DC-10-30.  and  DC-10-40 
airplanes,  and  KC-10  (mihtary) 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  Approximately  142 
airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD. 

The  FAA  estimates  that  it  would  take 
approximately  26  work  hoiu^  per 
airplane  to  accomplish  the  proposed 
inspection,  at  an  average  labor  rate  of 
$60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  the  proposed 
inspection  on  U.S.  op>erators  is 
estimated  to  be  $221,520,  or  $1,560  per 
airplane,  per  inspection  cycle. 

The  FAA  estimates  that  it  would  take 
approximately  241  work  hours  per 
airplane  to  accompUsh  the  proposed 
terminating  modification,  at  an  average 
labor  rate  of  $60  per  work  hour. 
Required  parts  would  cost 
approximately  $124,906  per  airplane. 
Based  on  these  figures,  the  total  cost 
impact  of  the  proposed  terminating 
modification  is  estimated  to  be 
$19,789,972,  or  $139,366  per  airplane. 

Based  on  these  figures,  the  estimated 
total  cost  impact  of  the  proposed 
requirements  of  this  AD  would  be 
$20,011,492,  or  $140,926  per  airplane. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Additionally,  the  FAA  recognizes  that 
the  proposed  modification  would 
require  a  large  number  of  work  hours  to 
accomplish.  However,  the  5-year 
compliance  time  specified  in  paragraph 
(b)  of  this  proposed  AD  should  allow 
ample  time  for  the  terminating 
modification  to  be  accompUshed 
coincidentally  with  scheduled  major 
airplane  inspection  and  maintenance 
activities,  thereby  minimizing  the  costs 
associated  with  special  airplane 
scheduling. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  govenunent  and 
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the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  PoUcies  and  Procedures  (44 
FR  11034.  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
FlexibiUty  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
AODRES-SES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft?  Aviation 
safety,  Safety. 
The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
aulb(  liiv  delegated  to  me  by  the 
Admiiiitirator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C.  106(g};  and  14  CFR 
11.89. 

$39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

McDonnell  Douglas:  Docket  95-NM-49-AD. 
Applicability:  Model  DC-10-10.  -30,  and 
-40  airplanes,  and  KC-10  (military) 
airplanes;  as  listed  in  McDonnell  Douglas 
Service  Bulletin  55-14,  Revision  6,  dated 
January  11, 1993;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
"  subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/of)etfcior  must  use  the  authority 
provided  in  paragraph  (c)  of  this  AD  to 
request  approval  from  the  FAA.  This 
approval  m8y  address  either  no  action,  if  the 
ciurent  configuration  eliminates  the  unsafe 


condition;  or  different  actions  necessary  to 
address  the  unsafe  condition  described  in 
this  AD.  Such  a  request  should  include  an 
assessment  of  the  effect  of  the  changed 
configuration  on  the  unsafe  condition 
addressed  by  this  AD.  In  no  case  does  the 
presence  of  any  modification,  alteration,  or 
repair  remove  any  airplane  from  the 
applicability  of  this  AD. 

Compliance:  Required  as  indicated,  imless 
accomplished  previously. 

To  prevent  reduced  controllability  of  the 
airplane,  due  to  a  damaged  horizontal 
stabilizer,  accomplish  the  following: 

(a)  Within  one  year  after  the  effective  date 
of  this  AD,  perform  a  visual  inspection  to 
detect  corrosion  or  cracking  of  the  lower 
front  spar  cap  and  skin  panel  of  the 
horizontal  stabilizer,  in  accordance  with 
McDonnell  Douglas  DC-10  Service  Bulletin 
55-14,  Revision  5.  dated  August  24. 1990,  or 
Revision  6,  dated  January  11. 1993. 

(1)  If  no  corrosion  or  cracking  is  found 
during  this  inspection,  repeat  this  inspection 
thereafter  at  intervals  not  to  exceed  one  year, 
until  the  modification  required  by  paragraph 
(b)  of  this  AD  is  accomplished. 

(2)  If  any  corrosion  or  cracking  is  found 
during  this  inspection,  prior  to  further  flight, 
repair  the  corrosion  and/or  cracking,  and  add 
drain  holes,  in  accordance  with  Table  1  of 
the  service  bulletin.  Accomplishment  of 
these  repairs  and  modification  constitutes 
terminating  action  for  the  repetitive 
inspection  requirements  of  this  AD. 

(b)  Perform  the  modification  of  the  lower 
front  spar  cap  and  the  skin  panel  of  the 
horizontal  stabilizer  in  accordance  with 
McDonnell  Douglas  Service  Bulletin  55-14, 
Revision  5.  dated  August  24,  1990,  or 
Revision  6,  dated  January  11, 1993,  at  the 
applicable  time  specified  in  paragraph  Cb)(l) 
or  (b)(2)  of  this  AD.  Accomplishment  of  this 
modification  constitutes  terminating  action 
for  the  repetitive  inspection  requirements  of 
this  AD. 

(1)  For  Model  DC-10-10  airplanes:  Prior  to 
the  accumulation  of  42,000  total  landings,  or 
within  five  years  after  the  effective  date  of 
the  AD,  whichever  occurs  later. 

(2)  For  Model  DC-10-30  and  DC-10-40 
airplanes:  Prior  to  the  accumulation  of  30,000 
total  landings,  or  within  five  years  after  the 
effective  date  of  this  AD,  whichever  occurs 
later. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (ACO). 
FAA,  Transport  Airplane  Directorate. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Los  Angeles  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  ACO. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 


Issued  in  Renton,  Washington,  on  June  7, 
1995. 

Darrell  M.  Pederson, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  95-14399  Filed  6-12-95;  8:45  am] 
BILUNO  COOe  4910-1»-U 


DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

30  CFR  Chapter  II 

IMeetings  of  ttie  Federal  Gas  Valuation 
Negotiated  Rulemaking  Committee 

AGENCY:  Minerals  Management  Service, 

Interior. 

ACTION:  Notice  of  meetings. 

summary:  The  Federal  Gas  Valuation 
Negotiated  Rulemaking  Committee 
(Committee)  was  established  by  the 
Secretary  of  the  Department  of  the 
Interior  (Department)  to  develop 
specific  recommendations  regarding 
Federal  gas  valuation  pursuant  to  the 
Department's  responsibilities  imposed 
by  the  Federal  Oil  and  Gas  Royalty 
Management  Act  of  1982.  30  U.S.C. 
1701  et  seq.  (FOGRMA).  The  Committee 
completed  its  deliberations  and  final 
report  in  March  1995. 
DATES:  The  Committee  will  meet  to 
review  the  draft  proposed  rulemaking 
on  Wednesday  and  Thursday.  Jime  28 
and  29. 1995,  8:00  a.m.  to  5:00  p.m. 
each  day. 

ADDRESSES:  The  meetings  will  be  held  at 
the  Golden  Hill  Office  Complex,  12600 
West  Colfax  Avenue.  Suite  B-200. 
Lakewood,  CO  80215-3735. 

Written  statements  may  be  submitted 
to  Ms.  Deborah  Gibbs  Tschudy,  Chief, 
Valuation  and  Standards  Division. 
Minerals  Management  Service.  Royalty 
Management  Program,  P.O.  Box  25165. 
MS-3150,  Denver,  CO  80225-0165. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Deborah  Gibbs  Tschudy.  Chief. 
Valuation  and  Standards  Division. 
Minerals  Management  Service.  Royalty 
Management  Program.  P.O.  Box  25165. 
MS-3920,  Denver,  CO  80225-0165. 
telephone  number  (303)  275-7200.  fax 
number  (303)  275-7227. 
SUPPt.EMENTARY  INFORMATION:  The 
location  and  dates  of  future  meetings 
will  be  published  in  the  Federal 
Register. 

The  meetings  will  be  open  to  the 
public  without  advanced  registration 
and  public  attendance  will  be  limited  to 
the  space  available.  Participation  by  the 
public  will  be  limited  to  written 
statements  for  the  Committee's 
consideration.  The  public  will  have  an 
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opportimity  to  comment  on  the 
proposed  rulemaking  during  the  public 
comment  period. 

Written  statements  should  be 
submitted  to  the  address  listed  above  or 
at  the  meeting.  Minutes  of  Committee 
meetings  will  be  available  for  public 
inspection  and  copying  10  days 
following  the  meetings  at  the  same 
address.  In  addition,  the  materials 
received  to  date  during  the  input 
sessions  are  available  for  inspection  and 
copying  at  the  same  address. 

Dated:  June  6, 1995. 
James  W.  Shaw. 

Associate  Director  for  Royalty  Management. 
[FR  Doc.  95-14443  Filed  6-12-95;  8:45  am] 
BILUNG  COOE  4310-MR-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[CA-140-2-6993b;  FRL-6212-1] 

Approval  and  Promulgation  of  State 
Implementation  Plans;  California  State 
Implementation  Plan  Revision,  Mojave 
Desert  Air  Quality  Management  District 
and  South  Coast  Air  Quality 
Management  District 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  approve 
revisions  to  the  California  State 
Implementation  Plan  (SIP)  which 
concern  the  control  of  volatile  organic 
compoimd  (VOC)  emissions  fi-om 
automobile  refinishing  operations, 
magnet  wire  coating,  and  metal 
container,  closure,  and  coil  coating 
operations. 

The  intended  effect  of  proposing 
approval  of  these  rules  is  to  regulate 
emissions  of  VOCs  in  accordance  with 
the  requirements  of  the  Clean  Air  Act, 
as  amended  in  1990  (CAA  or  the  Act). 
In  the  Final  Rules  Section  of  this 
Federal  Register,  the  EPA  is  approving 
the  state's  SIP  revision  as  a  direct  final 
rule  without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
revision  amendment  and  anticipates  no 
adverse  comments.  A  detailed  rationale 
for  this  approval  is  set  forth  in  the  direct 
final  rule.  If  no  adverse  comments  are 
received  in  response  to  this  proposed 
rule,  no  further  activity  is  contemplated 
in  relation  to  this  rule.  If  EPA  receives 
adverse  comments,  the  direct  final  rule 
will  be  withdrawn  and  all  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed  rule.  The  EPA  will  not 


institute  a  second  comment  period  on 
this  docimient.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time. 

DATES:  Conmients  on  this  proposed  rule 
must  be  received  in  writing  by  July  13, 
1995. 

ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to:  Daniel  A. 
Meer,  Rulemaking  Section  (A-5-3).  Air 
and  Toxics  Division,  U.S. 
Environmental  Protection  Agency. 
Region  9,  75  Hawthorne  Street,  San 
Francisco,  CA  94105-3901. 

Copies  of  the  rules  and  EPA's 
evaluation  report  of  each  rule  are 
available  for  public  inspection  at  EPA's 
Region  9  office  during  normal  business 
hours.  Copies  of  the  submitted  rules  are 
also  available  for  inspection  at  the 
following  locations: 
California  Air  Resources  Board, 

Stationary  Source  Divison,  Rule 

Evaluation  Section,  2020  "L"  Street, 

Sacramento,  CA  95812. 
Mojave  Desert  Air  Quality  Management 

District,  15428  Civic  Ehive. 

Victorville.  CA  92392. 
South  Coast  Air  Quality  Management 

Ehstrict,  21865  E.  Copley.  Diamond 

Bar.  CA  91765. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nikole  Reaksecker,  Rulemaking  Section 
{A-5-3),  Air  and  Toxics  Division,  U.S. 
Environmental  Protection  Agency. 
Region  9,  75  Hawthorne  Street,  San 
Francisco.  CA  94105-3901.  Telephone: 
(415)  744-1187. 

SUPPLEMENTARY  INFORMATION:  This 
document  concerns  South  Coast  Air 
Quality  Management  District 
(SCAQMD)  Rules  1125,  1126,  and  1151. 
and  Mojave  Desert  Air  Quality 
Management  District  (MDAQMD)  Rule 
1116,  submitted  by  the  California  Air 
Resources  Board  to  EPA  on  February  24, 
1995  (Rules  1125  and  1126),  January  24. 
1995.  and  March  31, 1995,  respectively. 
For  further  information,  please  see  the 
information  provided  in  the  Direct  Final 
action  which  is  located  in  the  Rules 
Section  of  this  Federal  Register. 

Authority:  42  U.S.C.  7401-7671q. 

Dated:  May  19.  1995. 
Alexis  Strauss, 

Acting  Regional  Administrator. 
[FR  Doc.  95-14393  Filed  6-12-95;  8:45  am] 

ULUNG  COOE  S560-60-W 


40  CFR  Part  52 
[MN37-1-«901b;  FRL-5212-7] 

Approval  and  Promulgation  of 
implementation  Plans;  Minnesota 

AGENCY:  United  States  Environmental 
Protection  Agency  (USEPA). 


ACTION:  Proposed  rule. 


SUMMARY:  USEPA  proposes  to  approve 
miscellaneous  amendments  to 
previously  approved  administrative 
orders  that  are  part  of  Minnesota's 
particulate  matter  and  sulfur  dioxide 
SIPs.  These  amendments  make  minor 
modifications  such  as  reducing 
requirements  for  reporting  operating 
information,  updating  certain  rule 
citations,  changing  owner  names, 
revoking  an  administrative  order  for  a 
facility  that  no  longer  has  significant 
emissions,  and  approving  two  revisions 
that  will  somewhat  reduce  emissions. 
USEPA  also  proposes  to  correct  the 
codification  of  Minnesota's  approved 
offset  rules. 

In  the  final  rules  section  of  this 
Federal  Register,  the  USEPA  is 
approving  these  revisions  as  a  direct 
final  rule  without  prior  proposal, 
because  USEPA  views  the  action  as 
noncontroversial  and  anticipates  no 
adverse  comments.  A  detailed  rationale 
for  the  approval  is  set  forth  in  the  direct 
final  rule.  If  no  adverse  comments  are 
received  in  response  to  that  direct  final 
rule,  no  further  activity  is  contemplated 
in  relation  to  this  proposal  of  that 
action.  If  USEPA  receives  adverse 
public  comments,  the  direct  final  rule 
will  be  withdrawn  and  all  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed  rule.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time. 

DATES:  Comments  on  this  action  must  be 
received  by  July  13,  1995. 

ADDRESSES:  Written  comments  should 
be  addressed  to:  William  L.  MacDowell, 
Chief,  Regulation  Development  Section. 
Air  Enforcement  Branch  (AE-17J), 
United  States  Environmental  Protection 
Agency,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Siunmerhays,  Air  Enforcement  Branch, 
Regulation  Development  Section  (AE- 
17J).  United  States  Environmental 
Protection  Agency.  Region  5.  Chicago. 
Illinois  60604.  (312)  886-6067. 

SUPPLEMENTARY  INFORMATION: 
Supplementary  information  is  provided 
in  the  rules  section  of  this  Federal 
Register. 

Authority:  42  U.S.C.  7401-7671q. 
Dated:  May  15.  1995. 
Valdas  Adamkus. 

Regional  Administrator. 

[FR  Doc.  95-14451  Filed  6-12-95;  8:45  am] 

BILUNG  COOE  6560-60-P 
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40  CFR  Part  52 

[KY-88-6fl56b;  FRL-6208-1] 

Approval  and  Promulgation  of 
Implementation  Plans;  State  Approval 
of  Revisions  to  Kentucky 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

summary:  The  EPA  proposes  to  approve 
the  State  Implementation  Plan  (SIP) 
revision  submitted  by  the 
Commonwealth  of  Kentucky  for  the 
purpose  of  correcting  deficiencies  in  the 
definition  of  volatile  organic 
compounds  (VCXHs).  In  the  final  rules 
section  of  this  Federal  Register,  the  EPA 
is  approving  the  Kentucky's  SIP  revision 
as  a  direct  final  rule  without  prior 
proposal  because  the  Agency  views  this 
as  a  noncontroversial  revision 
amendment  and  anticipates  no  adverse 
comments.  A  detailed  rationale  for  the 
approval  is  set  forth  in  the  direct  final 
rule.  If  no  adverse  comments  are 
received  in  response  to  this  proposed 
rule,  no  further  activity  is  contemplated 
in  relation  to  this  proposed  rule.  If  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  The  EPA 
will  not  institute  a  second  comment 
period  on  this  document.  Any  parties 
interested  in  commenting  on  this 
document  should  do  so  at  this  time. 
DATES:  To  be  considered,  comments 
must  be  received  by  July  13, 1995. 
ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Scott 
Southwick.  at  the  EPA  Regional  Office 
listed  below. 

Copies  of  the  documents  relative  to 
this  action  are  available  for  public 
inspection  during  normal  business 
hoiu's  at  tlie  following  locations.  The 
interested  persons  wanting  to  examine 
these  docimients  should  make  an 
appointment  with  the  appropriate  office 
at  least  24  hours  before  the  visiting  day. 
Air  and  Radiation  Docket  and 
Information  Center  (Air  Docket  6102). 
U.S.  Environmental  Protection 
Agency.  401  M  Street  SW., 
Washington.  DC  20460. 
Environmental  Protection  Agency, 
Region  4.  Air  Programs  Branch,  345 
Courtland  Street,  NE,  Atlanta,  Georgia 
30365. 
Division  of  Air  Quality,  Department  for 
Environmental  Protection.  Natural 
Resources  and  Environmental 
Protection  Cabinet.  803  Schenkel 
Lane.  Frankfort.  Kentucky  40601 


FOR  FURTHER  INFORMATION  CONTACT: 
Scott  Southwick.  Regulatory  Planning 
and  Development  Section,  Air  Programs 
Branch.  Air.  Pesticides  &  Toxics 
Management  Division.  Region  4, 
Environmental  Protection  Agency.  345 
Courtland  Street,  NE,  Atlanta.  Georgia 
30365.  The  telephone  number  is  404/ 
347-3555.  x4207.  Reference  file  KY-«8- 
6956a. 

SUPPLEMENTARY  INFORMATION:  For 
additional  information  see  the  direct 
final  rule  which  is  published  in  the 
rules  section  of  this  Federal  Register. 

Dated:  May  8, 1995. 
Patrick  M.  Tobin, 
Acting  Regional  Administrator. 
IFR  Doc.  95-14448  Filed  6-12-95;  8:45  am] 
BILUNQ  CODE  (660-60-^ 


40  CFR  Parts  52  and  62 
PA-13-1-6572b;  FRL-5210-81 

Approval  and  Promulgation  of 
Implementation  Plans  and  Section 
111(d)  Plans;  State  of  Iowa,  Polk 
County 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

summary:  The  EPA  proposes  to  approve 
the  State  Implementation  Plan  (SIP) 
revisions  submitted  by  the  state  of  Iowa 
on  behalf  of  Polk  County.  The  state's 
request  for  a  revision  to  the  SIP  includes 
provisions  to  make  Polk  County's  rules 
consistent  with  the  state's  Iowa 
Administrative  Code.  This  revision  also 
includes  provisions  to  fulfill  the 
requirements  of  section  111(d)  of  the 
Act,  standards  of  performance  for 
existing  sources.  These  revisions  fulfill 
federal  regulations  which  strengthen 
maintenance  of  established  air  quality 
standards. 

In  the  Final  Rules  Section  of  the 
Federal  Register,  the  EPA  is  approving 
the  state's  SIP  revision  as  a  direct  final 
rule  without  prior  proposal,  because  the 
Agency  views  this  as  a  noncontroversial 
revision  amendment  and  anticipates  no 
adverse  comments.  A  detailed  rationale 
for  the  approval  is  set  forth  in  the  direct 
final  rule.  If  the  EPA  receives  adverse 
comments,  the  direct  final  rule  will  be 
withdrawn  and  all  public  comments 
received  will  be  addressed  in  a 
subsequent  final  rule  based  on  this 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  notice.  Any  parties  interested  in 
commenting  on  this  notice  should  do  so 
at  this  time. 

DATES:  Comments  must  be  received  on 
or  before  July  13, 1995. 


ADDRESSES:  Comments  may  be  mailed  to 
Christopher  D.  Hess.  Environmental 
Protection  Agency.  Air  Branch.  726 
Minnesota  Avenue,  Kansas  City.  Kansas 
66101. 

FOR  FURTHER  INFORMATION  CONTACT: 
Christopher  D.  Hess  at  (913)  551-7213. 
SUPPLEMENTARY  INFORMATION:  See  the 
information  provided  in  the  direct  final 
notice  which  is  located  in  the  rules 
section  of  the  Federal  Register. 

Dated:  May  2,  1995. 
Dennis  Grams, 
Regional  Administrator 
[FR  Doc.  95-14390  Filed  &-12-95;  8:45  am) 
BILUNQ  CODE  6660-60-P 


40  CFR  Part  55 

[FRL-5221-1] 

Outer  Continental  Shelf  Air 
Regulations;  Consistency  Update  for 
California 

AGENCY:  Environmental  Protection 
Agency  ("EPA"). 

ACTION:  Notice  of  proposed  rulemaking; 
consistency  update. 

summary:  EPA  is  proposing  to  update  a 
portion  of  the  Outer  Continental  Shelf 
("CXZS")  Air  Regulations.  Requirements 
applying  to  OCS  sources  located  within 
25  miles  of  states'  seaward  boundaries 
must  be  updated  periodically  to  remain 
consistent  with  the  requirements  of  the 
corresponding  onshore  area  ("COA"),  as 
mandated  by  section  328(a)(1)  of  the 
Clean  Air  Act  ("the  Act"),  the  Clean  Air 
Act  Amendments  of  1990.  The  portion 
of  the  OCS  air  regulations  that  is  being 
updated  pertains  to  the  requirements  for 
OCS  sources  for  which  the  South  Coast 
Air  Quality  Management  District  (South 
Coast  AQMD)  and  the  Ventura  County 
Air  Pollution  Control  District  (Ventura 
Coimty  APCD)  are  the  designated  COAs. 
The  OCS  requirements  for  the  above 
Districts,  contained  in  the  Technical 
Support  Document,  are  proposed  to  be 
incorporated  by  reference  into  the  Code 
of  Federal  Regulations  and  are  listed  in 
the  appendix  to  the  OCS  air  regulations. 
Proposed  changes  to  the  existing 
requirements  are  discussed  below. 
DATES:  Comments  on  the  proposed 
update  must  be  received  on  or  before 
July  13,  1995. 

ADDRESSES:  Comments  must  be  mailed 
(in  duplicate  if  possible)  to:  EPA  Air 
Docket  (A-5),  Attn:  Docket  No.  A-93-16 
Section  IX,  Environmental  Protection 
Agency,  Air  and  Toxics  Division. 
Region  9,  75  Hawthorne  St.,  San 
Francisco,  CA  94105. 

Docket:  Supporting  information  used 
in  developing  the  proposed  notice  and 
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copies  of  the  documents  EPA  is 
proposing  to  incorporate  by  reference 
are  contained  in  Docket  No.  A-93-16 
(Section  DC).  This  docket  is  available  for 
public  inspection  and  copying  Monday- 
Friday  during  regular  business  hours  at 
the  following  locations: 
EPA  Air  Docket  (A-5).  Attn:  Docket  No. 
A-93-16  Section  IX,  Environmental 
Protection  Agency,  Air  and  Toxics 
Division,  Region  9,  75  Hawthorne  St., 
San  Francisco,  CA  94105. 
EPA  Air  Docket  (LE-lSl).  Attn:  Air 
Docket  No.  A-93-16  Section  DC. 
Envinxunental  Protection  Agency, 
401  M  Street  SW.  Room  M-1500, 
Washington.  DC  20460. 
A  reasonable  fee  may  be  charged  for 
copying. 

FOR  FURTHER  MFORMATION  CONTACT: 
Christine  Viaeyard,  Air  and  Toxics 
Division  (A-5-3),  U.S.  EPA  Region  9,  75 
Hawthorne  Street,  San  Francisco,  CA 
94105,(415)744-1197. 

aUPPLEMENTARY  MFORMATION: 

BackgrooBd 

On  September  4.  1992,  EPA 
promulgated  40  CFR  part  55, '  which 
estabhshed  requirements  to  control  air 
pollution  from  OCS  sources  in  order  to 
attain  and  maintain  federal  and  state 
ambient  air  quality  standards  and  to 
comply  with  the  provisions  of  part  C  of 
title  I  of  the  Act.  Part  55  applies  to  all 
OCS  sources  offshore  of  the  States 
except  those  located  in  the  Gulf  of 
Nfoxico  west  of  87.5  degrees  longitude. 
Section  328  of  the  Act  requires  that  for 
such  sources  located  within  25  miles  of 
a  state's  seaward  boundary,  the 
requirements  shall  be  the  same  as  would 
be  applicable  if  the  sources  were  located 
in  the  COA.  Because  the  OCS 
requirements  are  based  on  onshore 
requirements,  and  onshore  requirements 
may  change,  section  328(a)(1)  requires 
that  EPA  update  the  OCS  requirements 
as  necessary  to  maintain  consistency 
with  onshore  reqiiirements. 

Pursuant  to  §  55.12  of  the  OCS  rule, 
consistency  reviews  will  occur  (1)  at 
least  annually;  (2)  upon  receipt  of  a 
Notice  of  Intent  under  §  55.4;  or  (3) 
when  a  state  or  local  agency  submits  a 
rule  to  EPA  to  be  considered  for 
incorporation  by  reference  in  part  55. 
This  notice  of  proposed  rulemaking  is 
being  promulgated  in  response  to  the 
submittal  of  rules  by  two  local  air 
pollution  control  agencies.  Public 
comments  received  in  vsrriting  within  30 


days  of  publication  of  this  notice  will  be 
considered  by  EPA  before  publishing  a 
notice  of  final  rulemaking. 

Section  328(a)  of  the  Act  reqtiires  that 
EPA  establish  requirements  to  control 
air  pollution  from  OCS  sources  located 
within  25  miles  of  states'  seaward 
boundaries  that  are  the  same  as  onshore 
requirements.  To  comply  with  this 
statutory  mandate.  EPA  must 
incorporate  applicable  onshore  rules 
into  part  55  as  they  exist  onshore.  This 
limits  EPA's  flexibility  in  deciding 
which  requirements  will  be 
incorporated  into  part  55  and  prevents 
EPA  from  making  substantive  changes 
to  the  requirements  it  incorporates.  As 
a  result,  EPA  may  be  incorporating  rules 
into  part  55  that  do  not  conform  to  all 
of  EPA's  state  implementation  plan 
(SIP)  guidance  or  certain  requirements 
of  the  Act.  Consistency  updates  may 
result  in  the  inclusion  of  state  or  local 
rules  or  regulations  into  part  55,  even 
though  the  same  rules  may  ultimately  be 
disapproved  for  inclusion  as  part  of  the 
SIP.  Inclusion  in  the  OCS  rule  does  not 
imply  that  a  rule  meets  the  requirements 
of  the  Act  for  SIP  approval,  nor  does  it 
imply  that  the  rule  will  be  approved  by 
EPA  for  inclusion  in  the  SIP. 

EFA  EvaliiatMB  aad  Prep— d  Actimi 

In  updating  40  CFR  part  55,  EPA 
reviewed  the  state  and  local  rules 
submitted  for  inclusion  in  part  55  to 
ensure  that  they  are  rationally  related  to 
the  attainment  or  maintenance  of  federal 
or  state  ambient  air  quality  standards  or 
part  C  of  title  I  of  the  Act.  that  they  are 
not  designed  expressly  to  prevent 
exploration  and  development  of  the 
OCS  and  that  they  are  applicable  to  OCS 
sources.  40  CFR  55.1.  EPA  has  also 
evaluated  the  rules  to  ensure  they  are 
not  arbitrary  or  capricious.  40  CFR 
55.12(e).  In  addition,  EPA  has  excluded 
administrative  or  procedural  rules.^  and 
requirements  that  regulate  toxics  which 
are  not  related  to  the  attainment  and 
maintenance  of  federal  and  state 
ambient  air  quality  standards. 

A.  After  review  of  the  rules  submitted 
by  South  CkMSt  AQMD  against  the 
criteria  set  forth  above  and  in  40  CFR 
part  55.  EPA  is  proposing  to  make  the 
following  rules  applicable  to  OCS 
sources  for  which  the  South  Coast 
AQMD  is  designated  as  the  COA.  The 


'  The  reader  may  refer  to  the  Notice  of  Proposal 
Rulemaking.  December  S,  1991  (56  FR  63774).  and 
the  preamble  to  the  final  rule  promulgated 
September  4.  1M2  (57  FR  40792)  for  further 
background  and  information  on  the  OCS 
regulations. 


'  After  delegation,  each  CX3A  will  use  its 
administrative  and  procedural  rules  as  oiuhore.  In 
those  instances  where  EPA  does  not  delegate 
authority  to  implement  and  enforce  part  55.  EPA 
will  use  its  own  administrative  and  procedural 
requirements  t«  implement  the  sub*tantiv« 
requiremenu.  4«  CFR  S5.14(cX4). 


following  rules  were  submitted  as 
revisions  to  existing  requirements: 

Rule  1106    Marine  CkMting  Operationa 

(Adopted  1/13/95) 
Rule  1110.2    Emissions  From  GaBeoui  and 

Liquid-Fueled  Internal  Combustion 

Engines  (Adopted  12/9/94) 

The  following  rules  were  submitted 
but  will  not  be  included: 

Rule  1102.1     Perchloroethylene  Dry 

Cleaning  Systems  (Adopted  12/9/94] 
Rule  1124    Aerospace  Assembly  and 

Component  Manufacturing  Operations 

(Adopted  1/13/95) 
Rule  1 1 26    Magnet  Wire  Coating  Operations 

(Adopted  1/13/95) 
Rule  1151     Motor  Vehicle  and  Mobile 

Equipment  Non-Assembly  Line  Coating 

Operations  (Adopted  12/9/94) 
Rule  1153    Commercial  Bakery  Ovens 

(Adopted  1/13/95) 
Rule  1164    Semicoaductor  Manufacturing 

(Adopted  1/13/95) 
Rule  1421    Control  of  Perchloroethylene 

Emissioas  from  Dry  Cleaning  Operations 

(Adopted  12/9/94] 

B.  After  review  of  the  rules  submitted 
by  Ventura  County  APCD  against  the 
criteria  set  forth  above  and  in  40  CFR 
part  55,  EPA  is  proposing  to  make  the 
following  rules  applicable  to  OCS 
sources  for  which  Ventura  County 
APCD  is  designated  as  the  COA.  None 
of  the  existing  CX^  requirements  was 
deleted. 

The  following  rules  were  submitted  as 
revisions  to  existing  requirements: 

Rule  23    Exemptions  from  Peraiit  (Ad<^ted 

12/13/94] 
Rule  71    Crude  Oil  and  Reactive  Organic 

Compoimd  Liquids  (Adopted  12/13/94) 
Rule  74.12    Surface  Coating  of  Meul  ParU 

and  Products  (Adopted  12/13/94] 
Rule  74.15    Boilers,  Steam  Generators  and 

Process  Heaters  (SMM  BTUs  and  greater) 

(Adopted  11/8/94) 

The  folfo%ving  rules  were  submitted  to 
be  added  as  new  requirements: 

Rule  34    Acid  Deposition  Control  (Adopted 

3/14/95) 
Rule  71.5    Glycol  Dehydrators  (Adopted  12/ 

13/94) 
Rule  74.23    StatkHiary  Gas  Turbines 

(Adopted  3/14/95] 
Rule  74.26    Crude  Oil  Storage  Tank 

Degassing  Operations  (Adopted  11/8/94) 
Rule  74.27    Gasoline  and  ROC  Liquid 

Storage  Tank  Degassing  Operations 

(Adopted  11/8/94] 

The  following  rule  was  submitted  but 
will  not  be  included: 

Rule  3    Advisory  Committee  (Adopted  3/ 
14/95) 

Executive  Or^r  12291  (Regulatory 
impact  Analysts) 

The  OfBce  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Section  3  of  Executive 
Order  12291.  This  exemption  continues 
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in  effect  under  Executive  Order  12866 
which  superseded  Executive  Order 
12291  on  September  30, 1993. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  of  1980 
requires  each  federal  agency  to  perform 
a  Regulatory  Flexibility  Analysis  for  all 
rules  that  are  hkely  to  have  a 
"significant  impact  on  a  substantial 
number  of  small  entities."  Small  entities 
include  small  businesses,  organizations, 
and  governmental  jxirisdictions. 

As  was  stated  in  the  final  regulation, 
the  OCS  rule  does  not  apply  to  any 
small  entities,  and  the  structure  of  the 
rule  averts  direct  impacts  and  mitigates 
indirect  impacts  on  small  entities.  This 
consistency  update  merely  incorporates 
onshore  requirements  into  the  OCS  rule 
to  maintain  consistency  with  onshore 
regulations  as  required  by  section  328  of 
the  Act  and  does  not  alter  the  structiue 
of  the  rule. 

The  EPA  certifies  that  this  notice  of 
proposed  rulemaking  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

List  of  Subjects  in  40  CFR  Part  55 

Environmental  protection. 
Administrative  practice  and  procedures. 
Air  pollution  control.  Hydrocarbons, 
Incorporation  by  reference. 
Intergovernmental  relations,  Nitrogen 
dioxide.  Nitrogen  oxides.  Outer 
Continental  .Shelf.  Ozone.  Particulate 
matter,  Permits,  Reporting  and 
recordkeeping  requirements.  Sulfur 
oxides. 

Dated:  lune  2,  1995. 
David  P.  Howekamp, 
Acting  Regional  Administrotor. 

Title  40  of  the  Code  of  Federal 
Regulations,  part  55,  is  proposed  to  be 
amended  as  follows: 

PART  55— {AMENDED! 

1.  The  authority  citation  for  part  55 
continues  to  read  as  follows: 

Authority:  Section  328  of  the  Qean  Air  Act 
(42  U.S.C.  7401  et  seq.)  as  amended  by  Public 
Law  101-549. 

2.  Section  55.14  is  proposed  to  be 
amended  by  revising  paragraphs 
((e)(3)(ii)(G)  and  (e)(3)(ii)(H)  to  read  as 
follows: 

§  55.14  Requirements  that  apply  to  OCS 
sources  located  wittiln  25  miles  of  states' 
seaward  boundaries,  by  state. 

»        •        •        *        • 

(e)*   *   * 
(3)*   *   ' 

(ii)*   *   * 

(G)  South  Coast  Air  Quality 
Management  District  Requirements 
Applicable  to  OCS  Sources. 


(H)  Ventura  County  Air  Pollution 
Control  District  Requirements 
Applicable  to  OCS  Sources. 
•        •        •        •        * 

3.  Appendix  A  to  40  CFR  Part  55  is 
amended  by  revising  paragraph  (b)  (7) 
and  (8)  imder  the  heading  "California" 
to  read  as  follows: 

Appendix  A  to  40  CFR  Part  55— Listing 
of  State  and  Local  Requirements 
Incorporated  by  Reference  Into  Part  55, 
by  State 


California 

*  •         *         *         * 

*  •  *  •  * 

(7)  The  following  requirements  are 
contained  in  South  Coast  Air  Quality 
Management  District  Requirements 
Applicable  to  OCS  Sources: 
Rule  102    Definition  of  Terms  (Adopted  11/ 

4/88) 
Rule  103     Definition  of  Geographical  Areas 

(Adopted  1/9/76) 
Rule  104    Reporting  of  Source  Test  Data  and 

Analyses  (Adopted  1/9/76) 
Rule  108    Alternative  Emission  Control 

Plans  (Adopted  4/6/90) 
Rule  109     Recordkeeping  for  Volatile 

Organic  Compound  Emissions  (Adopted 

3/6/92) 
Rule  201     Permit  to  Construct  (Adopted  1/5/ 

90) 
Rule  201.1     Permit  Conditions  in  Federally 

Issued  Permits  to  Construct  (Adopted  1/ 

5/90) 
Rule  202    Temporary  Permit  to  Operate 

(Adopted  5/7/76) 
Rule  203    Permit  to  Operate  (Adopted  1/5/ 

90) 
Rule  204    Permit  Conditions  (Adopted  3/6/ 

92) 
Rule  205    Expiration  of  Permits  to  Construct 

(Adopted  1/5/90) 
Rule  206    Posting  of  Permit  to  Operate 

(Adopted  1/5/90) 
Rule  207    Altering  or  Falsifying  of  Permit 

(Adopted  1/9/76) 
Rule  208    Permit  for  Open  Burning 

(Adopted  1/5/90) 
Rule  209    Transfer  and  Voiding  of  Permits 

(Adopted  1/5/90) 
Rule  210    Applications  (Adopted  1/5/90) 
Rule  212    Standards  for  Approving  Permits 

(8/12/94)  except  (c)(3)  and  (e) 
Rule  214    Denial  of  Permits  (Adopted  1/5/ 

90) 
Rule  217    Provisions  for  Sampling  and 

Testing  Facilities  (Adopted  1/5/90) 
Rule  218    Stack  Monitoring  (Adopted  8/7/ 

81) 
Rule  219    Equipment  Not  Requiring  a 

Written  Permit  Pursuant  to  Regulation  II 

(Adopted  8/12/94) 
Rule  220    Exemption — Net  Increase  in 

Emissions  (Adopted  8/7/81) 
Rule  221     Plans  (Adopted  1/4/85) 
Rule  301     Permit  Fees  (Adopted  6/10/94) 

except  (e)(3)  and  Table  IV 
Rule  304    Equipment,  Materials,  and 

Ambient  Air  Analyses  (Adopted  6/10/94) 


Rule  304.1     Analyses  Fees  (Adopted  6/10/ 

94) 
Rule  305    Fees  for  Acid  Deposition 

(Adopted  10/4/91) 
Rule  306     Plan  Fees  (Adopted  6/10/94) 
Rule  309    Fees  for  Regulation  XVI  (Adopted 

6/10/94) 
Rule  401    Visible  Emissions  (Adopted  4/7/ 

89) 
Rule  403    Fugitive  Dust  (Adopted  7/9/93) 
Rule  404    Particulate  Matter— Concentration 

(Adopted  2/7/86) 
Rule  405    Solid  Particulate  Matter— Weight 

(Adopted  2/7/86) 
Rule  407    Liquid  and  Gaseous  Air 

Contaminants  (Adopted  4/2/82) 
Rule  408    Circumvention  (Adopted  5/7/76) 
Rule  409    Combustion  Contaminants 

(Adopted  8/7/81) 
Rule  429    Start-Up  and  Shutdown 
Provisions  for  Oxides  of  Nitrogen 
(Adopted  12/21/90) 
Rule  430    Breakdown  Provisions,  (a)  and  (e) 

only.  (Adopted  5/5/78) 
Rule  431.1     Sulfur  Content  of  Gaseous  Fuels 

(Adopted  10/2/92) 
Rule  431.2    Sulfur  Content  of  Liquid  Fuels 

(Adopted  5/4/90) 
Rule  431.3    Sulfur  Content  of  Fossil  Fuels 

(Adopted  5/7/76) 
Rule  441     Research  Operations  (Adopted  5/ 

7/76) 
Rule  442    Usage  of  Solvents  (Adopted  3/5/ 

82) 
Rule  444    Open  Fires  (Adopted  10/2/87) 
Rule  463    Storage  of  Organic  Liquids 

(Adopted  3/11/94) 
Rule  465    Vacuum  Producing  Devices  or 

Systems  (Adopted  11/1/91) 
Rule  468    Sulfur  Recovery  Units  (Adopted 

10/8/76) 
Rule  473    Disposal  of  Solid  and  Liquid 

Wastes  (Adopted  5/7/76) 
Rule  474    Fuel  Burning  Equipment-Oxides 

of  Nitrogen  (Adopted  12/4/81) 
Rule  475    Electric  Power  Generating 

Equipment  (Adopted  8/7/78) 
Rule  476    Steam  Generating  Equipment 

(Adopted  10/8/76) 
Rule  480    Natiu^l  Gas  Fired  Control  Devices 

(Adopted  10/7/77) 
Addendum  to  Regulation  IV  (Effective  1977) 
Rule  701    General  (Adopted  7/9/82) 
Rule  702     Definitions  (Adopted  7/11/80) 
Rule  704    Episode  Declaration  (Adopted  7/ 

9/82) 
Rule  707    Radio — Communication  System 

(Adopted  7/11/80) 
Rule  708    Plans  (Adopted  7/9/82) 
Rule  708.1     Stationary  Sources  Required  to 

File  Plans  (Adopted  4/4/80) 
Rule  708.2    Content  of  Stationary  Source 

Curtailment  Plans  (Adopted  4/4/80) 
Rule  708.4    Procedural  Requirements  for 

Plans  (Adopted  7/11/80) 
Rule  709    First  Stage  Episode  Actions 

(Adopted  7/11/80) 
Rule  710    Second  Stage  Episode  Actions 

(Adopted  7/11/80) 
Rule  711    Third  Stage  Episode  Actions 

(Adopted  7/11/80) 
Rule  712    Sulfate  Episode  Actions  (Adopted 

7/11/80) 
Rule  715    Burning  of  Fossil  Fuel  on  Episode 
Days  (Adopted  8/24/77) 
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Regulation  DC — New  Source  Performance 

Standards  (Adopted  4/8/94) 
Rule  1106    Marine  Coatings  Operations 

(Adopted  1/13/95) 
Rule  1 107    Coating  of  MeUl  Parts  and 

Products  (Adopted  8/2/91) 
Rule  1 109    Emissions  of  Oxides  of  Nitrogen 

for  Boilers  and  Process  Heaters  in 

Petroleum  Refineries  (Adopted  8/5/88) 
Rule  1110    Emissions  from  Stationary 

Internal  Combustion  Engines 

(Demonstration)  (Adopted  11/6/81) 
Rule  1110.1     Emissions  from  Stationary 

Internal  Combustion  Engines  (Adopted 

10/4/85) 
Rule  1110.2    Emissions  from  Gaseous  and 

Liquid-Fueled  Internal  Combustion 

Engines  (Adopted  12/9/94) 
Rule  1113    Architectural  Coatings  (Adopted 

9/6/91) 
Rule  1116.1     Lightering  Vessel  Operations- 
Sulfur  Content  of  Bunker  Fuel  (Adopted 

10/20/78) 
Rule  1121    Control  of  Nitrogen  Oxides  from 

Residential-Tyjje  Natural  Gas-Fired 

Water  Heaters  (Adopted  12/1/78) 
Rule  1122    Solvent  Cleaners  (Degreasers) 

(Adopted  4/5/91) 
Rule  1123    Refinery  Process  Turnarounds 

(Adopted  12/7/90) 
Rule  1129    Aerosol  Coatings  (Adopted  11/ 

2/90) 
Rule  1134    Emissions  of  Oxides  of  Nitrogen 

from  Stationary  Gas  Turbines  (Adopted 

8/4/89) 
Rule  1136    Wood  Products  Coatings 

(Adopted  8/12/94) 
Rule  1140    Abrasive  Blasting  (Adopted  8/2/ 

85) 
Rule  1142    Marine  Tank  Vessel  Operations 

(Adopted  7/19/91) 
Rule  1 146    Emissions  of  Oxides  of  Nitrogen 

from  Industrial,  Institutional,  and 

Commercial  Boilers,  Steam  Generators. 

and  Process  Heaters  (Adopted  5/13/94) 
Rule  1146.1     Emission  of  Oxides  of  Nitrogen 

from  Small  Industrial.  Institutional,  and 

Commercial  Boilers,  Steam  Generators. 

and  Process  Heaters  (Adopted  5/13/94) 
Rule  1 148    Thermally  Enhanced  Oil 

Recovery  Wells  (Adopted  11/5/82) 
Rule  1149    Storage  Tank  Degassing 

(Adopted  4/1/88) 
Rule  1168    Control  of  Volatile  Organic 

Compound  Emissions  from  Adhesive 

Application  (Adopted  12/10/93) 
Rule  1 1 73     Fugitive  Emissions  of  Volatile 

Organic  Compounds  (Adopted  5/13/94) 
Rule  1176    Sumps  and  Wastewater 

Separators  (Adopted  5/13/94) 
Rule  1301     General  (Adopted  6/28/90) 
Rule  1302    Definitions  (Adopted  5/3/91) 
Rule  1303     Requirements  (Adopted  5/3/91) 
Rule  1304    Exemptions  (Adopted  9/11/92) 
Rule  1306    Emission  Calculations  (Adopted 

5/3/91) 
Rule  1313    Permits  to  Operate  (Adopted  6/ 

28/90) 
Rule  1403    Asbestos  Emissions  from 

Demolition/Renovation  Activities 

(Adopted  4/8/94) 
Rule  1610    Old-Vehicle  Scrapping  (Adopted 

1/14/94) 
Rule  1701     General  (Adopted  1/6/89) 
Rule  1702     Definitions  (Adopted  1/6/89) 
Rule  1703    PSD  Analysis  (Adopted  10/7/88) 


Rule  1704    Exemptions  (Adopted  1/6/89) 
Rule  1706    Emission  Calculations  (Adopted 

1/6/89) 
Rule  1713    Source  Obligation  (Adopted  10/ 

7/88) 
Regulation  XVII— Appendix  (effective  1977) 
Rule  1901    General  Conformity  (Adopted  9/ 

9/94) 
Rule  2000    General  (Adopted  10/15/93) 
Rule  2001     Applicability  (Adopted  10/15/ 

93) 
Rule  2002     Allocations  for  oxides  of  nitrogen 

(NOx)  and  oxides  of  sulfur  (SOx) 

(Adopted  10/15/93) 
Rule  2004     Requirements  (Adopted  10/15/ 

93)  except  (1)  (2  and  3) 
Rule  2005    New  Source  Review  for 

RECLAIM  (Adopted  10/15/93)  except  (i) 
Rule  2006    Permits  (Adopted  10/15/93) 
Rule  2007    Trading  Requirements  (Adopted 

10/15/93) 
Rule  2008    Mobiles  Source  Credits  (Adopted 

10/15/93) 
Rule  2010    Administrative  Remedies  and 

Sanctions  (Adopted  10/15/93) 
Rule  2011     Requirements  for  Monitoring, 

Reporting,  and  Recordkeeping  for  Oxides 

of  Sulfur  (SOx)  Emissions  (Adopted  9/9/ 

94) 
Appendix  A    Volume  IV — (Protocol  for 

oxides  of  sulfur)  (Adopted  10/93) 
Rule  2012     Requirements  for  Monitoring, 

RejKjrting,  and  Recordkeeping  for  Oxides 

of  Nitrogen  (NOx)  Emissions  (Adopted  9/ 

9/94) 
Appendix  A    Volume  V — (Protocol  for 

oxides  of  nitrogen)  (Adopted  10/93) 
Rule  2015    Backstop  Provisions  (Adopted 

10/15/93)  except  (b)(lKG)  and  (b)(3)(B) 
(8)  The  following  requirements  are 
contained  in  Ventura  County  Air  Pollution 
Control  District  Requirements  Applicable  to 
OCS  Sources: 

Rule  2    Definitions  (Adopted  12/15/92) 
Rule  5    Effective  Date  (Adopted  5/23/72) 
Rule  6     Severability  (Adopted  11/21/78) 
Rule  7    Zone  Boundaries  (Adopted  6/14/77) 
Rule  10    Permits  Required  (Adopted  7/5/83) 
Rule  11    Application  Contents  (Adopted  8/ 

15/78) 
Rule  12    Statement  by  Application  Preparer 

(Adopted  6/16/87) 
Rule  13    Statement  by  Applicant  (Adopted 

11/21/78) 
Rule  14    Trial  Test  Runs  (Adopted  5/23/72) 
Rule  15.1     Sampling  and  Testing  Facilities 

(Adopted  10/12/93) 
Rule  16    Permit  Contents  (Adopted  12/2/80) 
Rule  18    Permit  to  Operate  Application 

(Adopted  8/17/76) 
Rule  19    Posting  of  Permits  (Adopted  5/23/ 

72) 
Rule  20    Transfer  of  Permit  (Adopted  5/23/ 

72) 
Rule  21    Expiration  of  Applications  and 

Permits  (Adopted  6/23/81) 
Rule  23    Exemptions  from  Permits  (Adopted 

12/13/94) 
Rule  24    Source  Recordkeeping,  Reporting. 

and  Emission  Statements  (Adopted  9/15/ 

92) 
Rule  26    New  Source  Review  (Adopted  10/ 

22/91) 
Rule  26.1    New  Source  Review — Definitions 

(Adopted  10/22/91) 


Rule  26.2    New  Source  Review— 

RequiremenU  (Adopted  10/22/91) 
Rule  26.3    New  Source  Review — Exemptions 

(Adopted  10/22/91) 
Rule  26.6    New  Source  Review- 
Calculations  (Adopted  10/22/91) 
Rule  26.8    New  Source  Review— Permit  To 

Operate  (Adopted  10/22/91) 
Rule  26.10    New  Source  Review— PSD 

(Adopted  10/22/91) 
Rule  28    Revocation  of  Permits  (Adopted  7/ 

18/72) 
Rule  29    Conditions  on  Permits  (Adopted 

10/22/91) 
Rule  30    Permit  Renewal  (Adopted  5/30/89} 
Rule  32    Breakdown  Conditions:  Emergency 

Variances.  A.,  B.I.,  and  D.  only. 

(Adopted  2/20/79) 
Rule  33    Part  70  Permits— General  (Adopted 

10/12/93) 
Rule  33.1    Part  70  Permits— Definitions 

(Adopted  10/12/93) 
Rule  33.2    Part  70  Permits — ^Application 

Contents  (Adopted  10/12/93) 
Rule  33.3    Part  70  Permits — Pennit  Content 

(Adopted  10/12/93) 
Rule  33.4    Part  70  Permits — Operational 

Flexibility  (Adopted  10/12/93) 
Rule  33.5     Part  70  Permits — ^Timeframes  for 

Applications,  Review  and  Issuance 

(Adopted  10/12/93) 
Rule  33.6    Part  70  Permits — Permit  Term 

and  Permit  Reissuance  (Adopted  10/12/ 

93) 
Rule  33.7    Part  70  Permits— NoOfiration 

(Adopted  10/12/93) 
Rule  33.8    Part  70  Permits — Reopening  of 

Permits  (Adopted  10/12/93) 
Rule  33.9    Part  70  Permits— Compliance 

Provisions  (Adopted  10/12/93) 
Rule  33.10    Part  70  Permits — General  Part  70 

Permits  (Adopted  10/12/93) 
Rule  34    Acid  Deposition  Control  (Adopted 

3/14/95) 
Appendix  D-A    Information  Required  for 

Applications  to  the  Air  Pollution  Control 

District  (Adopted  12/86) 
Appendix  D-B    Best  Available  Control 

Technology  (BACT)  Tables  (Adopted  12/ 

86) 
Rule  42     Permit  Fees  (Adopted  7/12/94) 
Rule  44    Exemption  Evaluation  Fee 

(Adopted  1/8/91) 
Rule  45    Plan  Fees  (Adopted  6/19/90) 
Rule  45.2    Asbestos  Removal  Fees  (Adopted 

8/4/92) 
Rule  50    Opacity  (Adopted  2/20/79) 
Rule  52    Particulate  Matter-Concentration 

(Adopted  5/23/72) 
Rule  53    Particulate  Matter-Process  Weight 

(Adopted  7/18/72) 
Rule  54    Sulfur  Compounds  (Adopted  6/14/ 

94) 
Rule  56    Open  Fires  (Adopted  3/29/94) 
Rule  57    Combustion  Contaminants-Specific 

(Adopted  6/14/77) 
Rule  60    New  Non-Mobile  Equipment-Sulfiu* 

Dioxide,  Nitrogen  Oxides,  and 

Particulate  Matter  (Adopted  7/8/72) 
Rule  62.7    Asbestos — Demolition  and 

Renovation  (Adopted  6/16/92) 
Rule  63    Separation  and  Combination  of 

Emissions  (Adopted  11/21/78) 
Rule  64    Sulfur  Content  of  Fuels  (Adopted 

6/14/94) 
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Rule  66    Organic  Solvents  (Adopted  11/24/ 

87) 
Rule  67    Vacuum  Producing  Devices 

(Adopted  7/5/83) 
Rule  68    Carbon  Monoxide  (Adopted  6/14/ 

Rule  71    Crude  Oil  and  ReacUve  Organic 

Compound  Uquids  (Adopted  12/13/94) 
Rule  71.1    Crude  Oil  Production  and 

Separation  (Adopted  6/16/92) 
Rule  71.2    Storage  of  Reactive  Organic 

Compound  Liquids  (Adopted  9/26/89) 
Rule  71.3    Transfer  of  Reactive  Organic 

Compound  Liquids  (Adopted  6/16/92) 
Rule  71.4    Petroleum  Sumps.  Pits,  Ponds, 

and  Well  Cellars  (Adopted  6/8/93) 
Rule  7 1 . 5    Glycol  Dehy drators  (Adopted  1 2/ 

Rule  72    New  Source  Performance  Standards 

(NSPS)  (Adopted  6/28/94) 
Rule  74     Specific  Source  Standards 

(Adopted  7/6/76) 
Rule  74.1     Abrasive  Blasting  (Adopted  11/ 

12/91) 
Rule  74.2    Architectural  Coatings  (Adopted 

08/11/92) 
Rule  74.6    Surface  Cleaning  and  Degreasing 

(Adopted  5/8/90) 
Rule  74.6.1    Cold  Cleaning  Operations 

(Adopted  9/12/89) 
Rule  74.6.2    Batch  Loaded  Vaf>or  Degreasing 

Operations  (Adopted  9/12/89) 
Rule  74.7    Fugitive  Emissions  of  Reactive 
Organic  Compounds  at  Petroleum 
Refineries  and  Chemical  Plants  (Adopted 
1/10/89) 
Rule  74.8    Refinery  Vacuum  Producing 
Systems,  Waste-water  Separators  and 
Process  Turnarounds  (Adopted  7/5/83) 
Rule  74.9    Stationary  Internal  Combustion 

Engines  (Adopted  12/21/93) 
Rule  74.10    Components  at  Crude  Oil 
Production  Facilities  and  Natiiral  Gas 
Production  and  Processing  Facilities 
(Adopted  6/16/92) 
Rule  74.11     Natxiral  Gas-Fired  Residential 
Water  Heaters-Control  of  NOx  (Adopted 
4/9/85) 
Rule  74.12    Surface  Coating  of  Metal  Parts 

and  Products  (Adopted  12/13/94) 
Rule  74.15    Boilers,  Steam  Generators  and 
Process  Heaters  (5MM  BTUs  and  greater) 
(Adopted  11/8/94) 
Rule  74.15.1     Boilers,  Steam  Generators  and 
Process  Heaters  (1-5MM  BTUs) 
(Adopted  5/11/93) 
Rule  74.16    Oil  Field  Drilling  Operations 

(Adopted  1/8/91) 
Rule  74.20    Adhesives  and  Sealants 

(Adopted  6/8/93) 
Rule  74.23    Stationary  Gas  Turbines 

(Adopted  3/14/95) 
Rule  74.24    Marine  Coating  Operations 

(Adopted  3/8/94) 
Rule  74.26    Crude  Oil  Storage  Tank 

Degassing  Operations  (Adopted  11/8/94) 
Rule  74.27    Gasoline  and  ROC  Liquid 
Storage  Tank  Degassing  Operations 
(Adopted  11/8/94) 
Rule  74.28    Asphalt  Roofing  Operations 

(Adopted  5/10/94) 
Rule  74.30    Wood  Products  Coatings 

(Adopted  5/17/94) 
Rule  75  Circumvention  (Adopted  11/27/78) 
Appendix  FV-A    Soap  Bubble  Tests 
(Adopted  12/86) 


Rule  100    Analytical  Methods  (Adopted  7/ 

18/72) 
Rule  101     Sampling  and  Testing  Facilities 

(Adopted  5/23/72) 
Rule  102    Source  Tests  (Adopted  11/21/78) 
Rule  103    Stack  Monitoring  (Adopted  6/4/ 

91) 
Rule  154    Stage  1  Episode  Actions  (Adopted 

9/17/91) 
Rule  155    Stage  2  Episode  Actions  (Adopted 

9/17/91) 
Rule  156    Stage  3  Episode  Actions  (Adopted 

9/17/91) 
Rule  158    Source  Abatement  Plans  (Adopted 

9/17/91) 
Rule  159    Traffic  Abatement  Procedures 

(Adopted  9/17/91) 
•         »         *         »         • 

[FR  Doc.  95-14421  Filed  6-12-95;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

[DockAt  No.  74-14;  Notice  95] 
RIN  2127-AF66 

Federal  Motor  Vehicle  Safety 
Standards;  Occupant  Crash  Protection 

AQENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA).  DOT. 
ACTION:  Notice  of  proposed  rulemaking. 


summary:  This  document  proposes  to 
amend  the  agency's  safety  belt 
requirements  for  forward-facing  rear 
outboard  seating  positions  of  police  cars 
and  other  law  enforcement  vehicles. 
This  action  was  initiated  in  response  to 
a  petition  for  rulemaking  submitted  by 
Lag\ma  Manufacturing,  Inc.  Believing 
that  the  considerations  governing  the 
design  of  safety  belts  for  use  by 
prisoners  are  different  from  those 
applicable  to  safety  belts  for  the  general 
public,  Lagima  requested  that  Standard 
No.  208  be  amended  to  provide  greater 
flexibility  to  design  safety  belt  systems 
that  are  better  suited  for  restraining 
prisoners  being  transported  in  the  rear 
seats  of  law  enforcement  vehicles. 
DATES:  Comment  Date:  Comments  must 
be  received  by  August  14, 1995. 
Effective  Date:  If  adopted,  the 
proposed  amendments  would  become 
effective  30  days  following  publication 
of  the  final  rule. 

ADDRESSES:  Comments  should  refer  to 
the  docket  and  notice  niunber  of  this 
notice  and  be  submitted  to:  Docket 
Section,  Room  5109,  National  Highway 
Traffic  Safety  Administration,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590.  (Docket  Room  hours  are  9:30 
a.m.-4  p.m.,  Monday  through  Friday.) 


FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Linda  McCray,  Frontal  Crash  Protection 
Division,  Office  of  Vehicle  Safety 
Standards,  NPS-12.  National  Highway 
Traffic  Safety  Administration,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590.  Telephone:  (202)  366-4793. 
SUPPLEMENTARY  INFORMATION:  Standard 
No.  208,  Occupant  Crash  Protection, 
requires  an  integral  Type  2  (lap  and 
shoulder)  safety  belt  assembly  at  all 
forward-facing  rear  outboard  seating 
positions  in  passenger  cars  and  other 
light  vehicles.  The  standard  also 
requires  that  each  of  these  safety  belt 
assemblies  be  equipped  with  an 
emergency  locking  retractor.  The 
emergency  locking  retractor  allows  the 
belt  webbing  to  unwind  from  the  spool 
when  the  belt  user  leans  forward  or  to 
the  side  and  rewinds  it  when  the  user 
leans  back  against  the  seat.  However,  in 
the  event  of  a  sudden  stop  or  crash,  the 
retractor  locks  up.  This  type  of  retractor 
serves  several  purposes.  By  providing  a 
comfortable  belt  fit  and  allowing  the 
belt  user  some  freedom  of  movement, 
this  type  of  retractor  makes  it  more 
likely  that  the  typical  vehicle  occupant 
will  use  safety  belts.  It  also  reduces  the 
likeUhood  of  excessive  slack  in  safety 
belts  during  use. 

Believing  that  the  considerations 
governing  the  design  of  safety  belts  for 
use  by  prisoners  being  transported  in 
police  cars  and  other  law  enforcement 
vehicles  are  different  from  those 
applicable  to  safety  belts  for  the  general 
public,  Lagima  Manufacturing,  Inc. 
submitted  to  NHTSA  a  petition  for 
rulemaking  requesting  that  Standard  No. 
208  be  amended.  Laguna  sought  an 
amendment  that  would  provide  greater 
flexibility  to  design  safety  belt  systems 
that  are  better  suited  for  restraining 
prisoners  being  transported  in  forward- 
facing  rear  outboard  seating  positions  in 
these  vehicles.  That  company  argued 
that  the  requirement  for  an  emergency 
locking  retractor  is  inappropriate  for 
safety  belt  systems  used  by  prisoners, 
since  it  allows  too  much  slack  in  non- 
emergency situations.  This  is  because 
these  retractors  spool  out  webbing  and 
thus  allow  safety-belted  prisoners  too 
much  range  of  movement.  Lagima  stated 
that  some  police  departments  refrain 
altogether  from  safety  belting  a  prisoner 
and  instead  use  a  "hog  tie  restraint"  and 
lay  the  prisoner  down  on  the  rear  seat. 
In  these  situations,  the  prisoner  does  not 
have  any  safety  belt  protection. 

More  specifically,  Lagima  requested 
that  Standard  No.  208  be  amended  to 
permit  the  use  of  a  manual  tightening 
system  instead  of  an  emergency  locking 
retractor  for  safety  belts  intended  for  use 
by  prisoners.  That  company  stated  that 
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such  a  system  would  afi^ord  the 
occupant  all  of  the  crash  protection 
provided  by  the  standard  and  only 
exclude  a  feature  intended  to  provide 
comfort  and  convenience.  Laguna 
argued  that  a  prisoner  who's  handcuffed 
behind  his/her  back  would  be  unable  to 
fasten  the  safiety  belts.  Therefore,  in 
such  a  situation,  a  feature  intended  to 
provide  comfort  and  convenience  would 
not  make  the  occupant  more  likely  to 
fasten  the  safety  belt. 

In  support  of  its  petition,  Lagima 
provided  information  about  a  special 
rear  seat  and  safety  belt  system  it  has 
designed  for  police  cars.  The  design 
includes  two  outboard  integral  lap  and 
shoulder  belt  systems  which  use  the 
same  anchor  point  locations  as 
conventional  belt  systems  in  the 
forward-facing  rear  outboard  seats  in 
current  cars. 

However,  there  are  two  significant 
differences  between  the  Laguna  belt 
system  and  a  conventional  safety  belt 
system.  First,  the  Laguna  system 
includes  a  manual  belt  tightening 
system  instead  of  an  emergency  locldng 
retractor.  Second,  the  Laguna  system 
uses  two  buckles  instead  of  one  and 
buckles  in  a  different  location  than  a 
conventional  safety  belt  system.  The 
ends  of  the  lap  and  shoulder  belt 
portions  of  the  conventional  safety  belt 
system  are  permanently  attached  to  the 
outboard  anchorages.  The  end  of  the  lap 
belt  portion  is  attached  to  the  lower 
anchorage  and  the  end  of  shoulder  belt 
portion  is  attached  to  the  upper 
anchorage.  The  buckle  is  mounted  at  the 
anchorage  near  the  center  of  the  vehicle. 
The  permanent  attachment  points  and 
buckling  points  are  reversed  for  the 
Laguna  system.  The  middle  of  the 
Laguna  belt  system  is  permanently 
anchored  at  the  anchorage  near  the 
center  of  the  vehicle.  The  end  of  the  lap 
belt  portion  buckles  at  the  lower 
anchorage  and  the  end  of  the  shoulder 
belt  buckles  at  the  upper  anchorage. 

Laguna  stated  that  its  design 
eliminates  the  need  for  police  officers  to 
lean  over  a  prisoner  in  the  rear  seat  of 
the  police  car.  This  is  partly  attributable 
to  the  fact  that  both  the  lap  belt  and 
shoulder  belt  portions  buckle  at  the 
outboard  anchorages.  Therefore,  an 
officer  need  not  lean  over  a  prisoner  to 
buckle  the  belt  at  an  anchorage  in  the 
center  of  the  vehicle,  as  would  be  the 
case  with  conventional  belt  systems.  In 
addition,  a  large  magnet  is  mounted  on 
a  floating  sleeve  that  slides  along  the  lap 
and  shoulder  belt  portions.  When  the 
belts  are  not  in  use,  the  magnet  attaches 
the  belts  to  the  metal  cage  partition  that 
typically  separates  the  front  and  rear 
portions  of  police  cars.  When  the 
magnet  is  released  from  the  metal  cage 


partition,  the  sleeve  falls  to  the  center 
mounting  position  which  allows  the  belt 
to  properly  separate  into  the  lap/ 
shoulder  portions.  When  a  prisoner  is 
placed  in  the  rear  seat,  the  officer  can 
use  his  or  her  forearm  to  remove  the 
magnetically  attached  belts  from  the 
metal  cage  partition  and  buckle  the  belts 
around  the  prisoner,  without  at  any  time 
leaning  over  the  prisoner. 

After  considering  the  issues  raised  by 
Laguna,  NHTSA  has  tentatively 
concluded  that  Standard  No.  208  should 
be  amended  to  provide  more  flexibility 
with  respect  to  the  design  and 
{>erformance  of  safety  belts  installed  at 
forward-facing  rear  outboard  seating 
positions  of  law  enforcement  vehicles. 
The  agency  recognizes  that  the  use  of 
vehicles  by  law  enforcement  officers  to 
transport  prisoners  creates  special 
problems. 

As  requested  by  Laguna,  NHTSA  is 
proposing  to  permit  the  use  of  a  manual 
tightening  system  instead  of  an 
emergency  locking  retractor  in  law 
enforcement  vehicles.  The  agency 
believes  that  there  is  the  need  to  limit 
the  movement  of  a  safety  belted 
prisoner.  Further,  as  noted  by  the 
petitioner,  while  the  comfort  and 
convenience  benefits  of  an  emergency 
locking  retractor  normally  have  the 
effect  of  helping  to  induce  belt  use,  they 
do  not  have  that  effect  on  handcuffed  or 
otherwise  bound  prisoners  who  are 
being  involuntarily  transported  in  law 
enforcement  vehicles.  The  agency  notes 
that  a  safety  belt  system  incorporating  a 
manual  tightening  system  may  result  in 
an  increase  in  the  number  of  prisoners 
who  are  safety  belted  while  being 
transported. 

NHTSA  is  also  proposing  to  exclude 
safety  belts  instdled  at  forward-facing 
rear  outboard  seating  positions  of  law 
enforcement  vehicles  from  a 
requirement  in  Standard  No.  208  which 
specifies  that  lap  and  shoulder  belts 
must  release  at  a  single  point.  That 
requirement  provides  increased 
convenience  an4  quicker  release.  The 
Laguna  design,  however,  would  not 
meet  the  requirement  since  it  has  two 
buckles.  As  discussed  above,  the  Laguna 
system  incorporates  two  buckles  so  that 
the  belt  system  can  be  operated  from  the 
outboard  side  of  the  prisoner.  This 
design  feature  eliminates  the  need  for 
police  officers  to  lean  over  the  prisoner 
to  either  buckle  or  unbuckle  a  prisoner's 
belt.  The  agency  believes  that  the 
special  need  for  police  officers  to  avoid 
leaning  over  a  prisoner  to  operate  the 
prisoner's  safety  belt  buckle  outweighs 
the  benefits  of  having  only  a  single 
buckle. 

NHTSA  recognizes  that  forward- 
facing  rear  outboard  seating  positions  of 


law  enforcement  vehicles  may  be  used 
by  non-prisoners  as  well  as  prisoners.  In 
addition,  law  enforcement  vehicles  are 
typically  sold  to  the  general  public  after 
their  use  as  law  enforcement  vehicles. 
The  agency  notes,  however,  that  under 
the  proposal,  occupants  of  the  seats 
would  continue  to  have  the  same  three- 
point  belt  protection  as  occupants  of 
non-law  enforcement  vehicles.  The  only 
differences  would  relate  to  comfort, 
convenience  and  quickness  of  release. 
The  agency  believes  that  these 
differences  do  not  outweigh  the  special 
needs  of  law  enforcement  officers. 
However,  NHTSA  does  request 
comments  on  whether  a  label  should  be 
required  to  advise  rear  seat  passengers 
to  adjust  the  safety  belt  for  a  snug  fit. 
Commenters  are  asked  to  address  the 
wording  of  such  a  label  and  its  potential 
effectiveness.  Depending  on  the 
comments,  the  agency  may,  or  may  not, 
include  a  requirement  for  such  a  label 
in  a  final  rule. 

While  NHTSA  would  not  have  the 
authority  to  require  law  enforcement 
agencies  to  replace  the  special  rear  seat 
safety  belt  systems  with  conventional 
Type  2  safety  belts  when  a  vehicle  was 
subsequently  sold  to  the  public,  the 
agency  would  strongly  recommend  that 
law  enforcement  agencies  do  so. 
Installation  of  conventional  Type  2 
safety  belt  systems,  with  an  emergency 
locking  retractor  and  a  single  point  of 
release,  would  afford  subsequent 
owners  all  of  the  crash  protection 
provided  by  the  agency's  crash 
protection  standards.  In  addition,  these 
safety  belt  systems  would  meet  the 
comfort  and  convenience  requirements 
of  those  standards,  increasing  the 
likelihood  that  the  safety  belts  would  be 
used. 

While  the  special  Laguna  design  is  for 
"police  cars,"  that  company  requested 
that  its  reconunended  exclusion  be 
provided  for  "police  and/or  public 
safety  vehicles  used,  exclusively  or  not, 
for  the  transport  of  persons  handcuffed 
or  restrained  and  in  the  custody,  care, 
and  control  of  a  law  enforcement 
officer."  NHTSA  believes  that  the 
proposed  exclusions  should  apply  to 
law  enforcement  vehicles  generally, 
rather  than  to  police  "cars,"  since  the 
rationale  is  not  dependent  on  vehicle 
type,  i.e.,  passenger  car  or  multipurpose 
passenger  vehicle. 

The  proposed  regulatory  text  defines 
"law  enforcement  vehicle"  as  any 
vehicle  manufactured  primarily  for  use 
by  the  United  States  or  by  a  State  or 
local  government  for  police  or  other  law 
enforcement  purposes.  This  definition  is 
derived  from  the  definition  of 
"emergency  vehicle,"  set  forth  at  49 
U.S.C.  32902(e),  for  purposes  of  the 
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corporate  average  fuel  economy 
program.  The  agency  notes  that  vehicles 
which  are  manufactured  for  police  or 
other  law  enforcement  purposes  can 
ordinarily  be  identified  by  special 
features  such  as  sirens,  decals.  a  metal 
cage  partition,  removed  interior  rear- 
door  release  handles,  or  special 
handling  features.  The  agency  requests 
comments  concerning  whether  all  law 
enforcement  vehicles  include  at  least 
some  of  these  (or  other)  special  features, 
and  on  whether  a  more  detailed 
definition,  identifying  vehicle  attributes, 
can  be  developed  that  would  be 
appropriate  for  all  law  enforcement 
vehicles. 

NHTSA  is  proposing  to  make  the 
proposed  amendments  effective  30  days 
after  publication  of  a  final  rule.  NHTSA 
believes  that  there  would  be  good  cause 
for  such  an  effective  date  since  the 
amendments  would  not  impose  any  new 
requirements  but  instead  relieve  a 
restriction. 

Rulemaking  Analyses  and  Notices 

A.  Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

NHTSA  has  considered  the  impact  of 
this  rulemaking  action  under  E.O.  12866 
and  the  Department  of  Transportation's 
regulatory  policies  and  procedures.  This 
rulemaking  document  was  not  reviewed 
under  E.O.  12866.  "Regulatory  Planning 
and  Review."  This  action  has  been 
determined  to  be  "non-significant" 
under  the  Department  of 
Transportation's  regulatory  poHcies  and 
procediu'es.  The  proposed  amendments  . 
would  not  impose  any  new 
requirements  but  simply  remove  a 
restriction.  Therefore,  the  impacts  of  the 
proposed  amendments  would  be  so 
minor  that  a  full  regulatory  evaluation  is 
not  required.  There  would  be  slight  cost 
savings,  on  the  order  of  $5.00  or  less  per 
belt  system,  associated  with  not  being 
required  to  provide  an  emergency 
locking  retractor.  For  the  Laguna 
system,  these  cost  savings  would  be 
offset  by  the  costs  associated  with  some 
of  the  special  features  of  its  belt  system, 
i.e.,  the  extra  buckle  and  the  magnets. 
NHTSA  notes,  however,  that  these 
special  features  would  not  be  required 
by  the  standard. 

B.  Regulatory  Flexibility  Act 

NHTSA  has  also  considered  the 
impacts  of  this  notice  under  the 
Regulatory  Flexibility  Act.  I  hereby 
certify  that  this  proposed  rule  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
As  explained  above,  the  rule  would  not 
impose  any  new  requirements  but 
would  instead  relieve  a  restriction  for 


law  enforcement  vehicles.  Any 
economic  impact  would  be  in  the  nature 
of  slight  cost  savings  for  small 
government  organizations  which 
purchase  law  enforcement  vehicles.  For 
these  reasons,  small  businesses,  small 
organizations  and  small  governmental 
units  which  purchase  motor  vehicles 
would  not  be  significantly  affected  by 
the  proposed  requirements. 

C.  Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (Pub.  L.  96-511). 
there  are  no  requirements  for 
information  collection  associated  with 
this  proposed  rule. 

D.  National  Environmental  Policy  Act 

NHTSA  has  also  analyzed  this 
proposed  rule  under  the  National 
Environmental  Policy  Act  and 
determined  that  it  would  not  have  a 
significant  impact  on  the  human 
environment. 

E.  Executive  Order  12612  (Federalism) 

NHTSA  has  analyzed  this  proposal  in 
accordance  with  the  principles  and 
criteria  contained  in  E.O.  12612.  and 
has  determined  that  this  proposed  rule 
would  not  have  significant  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 


F.  Cjvj7  Justice  Reform 

This  proposed  rule  would  not  have 
any  retroactive  effect.  Under  49  U.S.C. 
30103.  whenever  a  Federal  motor 
vehicle  safety  standard  is  in  effect,  a 
State  may  not  adopt  or  maintain  a  safety 
standard  applicable  to  the  same  aspect 
of  performance  which  is  not  identical  to 
the  Federal  standard,  except  to  the 
extent  that  the  state  requirement 
imposes  a  higher  level  of  performance 
and  applies  only  to  vehicles  procured 
for  the  State's  use.  49  U.S.C.  30161  sets 
forth  a  procedure  for  judicial  review  of 
final  rules  establishing,  amending  or 
revoking  Federal  motor  vehicle  safety 
standards.  That  section^oes  not  require 
submission  of  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  parties  may  file  suit 
in  court. 

Submission  of  Comments 

Interested  persons  are  invited  to 
submit  comments  on  the  proposal.  It  is 
requested  but  not  required  that  10 
copies  be  submitted. 

All  comments  must  not  exceed  15 
pages  in  length.  (49  CFR  553.21). 
Necessary  attachments  may  be 
appended  to  these  submissions  without 
regard  to  the  1 5-page  limit.  This 
limitation  is  intended  to  encourage 


commenters  to  detail  their  primary 
arguments  in  a  concise  fashion. 

If  a  commenter  wishes  to  submit 
certain  information  imder  a  claim  of 
confidentiahty.  three  copies  of  the 
complete  submission,  including 
purportedly  confidential  business 
information,  should  be  submitted  to  the 
Chief  Counsel,  NHTSA.  at  the  street 
address  given  above,  and  seven  copies 
from  which  the  purportedly  confidential 
information  has  been  deleted  should  be 
submitted  to  the  Docket  Section.  A 
request  for  confidentiality  should  be 
accompanied  by  a  cover  letter  setting 
forth  the  information  specified  in  the 
agency's  confidential  business 
information  regulation.  49  CFR  part  512. 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  for  the 
proposal  will  be  considered,  and  will  be 
available  for  examination  in  the  docket 
at  the  above  address  both  before  and 
after  that  date.  To  the  extent  possible, 
comments  filed  after  the  closing  date 
will  also  be  considered.  Comments 
received  too  late  for  consideration  in 
regard  to  the  final  rule  will  be 
considered  as  suggestions  for  further 
rulemaking  action.  Commt  nts  on  the 
proposal  will  be  available  for  inspection 
in  the  docket.  The  NHTSA  wdll  continue 
to  file  relevant  information  as  it 
becomes  available  in  the  docket  after  the 
closing  date,  and  it  is  recommended  that 
interested  persons  continue  to  examine 
the  docket  for  new  material. 

Those  persons  desiring  to  be  notified 
upon  receipt  of  their  comments  in  the 
rules  docket  should  enclose  a  self- 
addressed,  stamped  postcard  in  the 
envelope  with  their  comments.  Upon 
receiving  the  comments,  the  docket 
supervisor  will  return  the  postcard  by 
mail. 

List  of  Subjects  in  49  CFR  Part  571 

Imports.  Motor  vehicle  safety,  Motor 
vehicles. 

In  consideration  of  the  foregoing,  it  is 
proposed  that  49  CFR  part  571  be 
amended  as  follows: 

PART  571— FEDERAL  MOTOR 
VEHICLE  SAFETY  STANDARDS 

1.  The  authority  citation  for  part  571 
of  title  49  would  continue  to  read  as 
follows: 

Authority:  49  U.S.C.  322.  30111,  30115. 
30117,  and  30166;  delegation  of  authority  at 
49  CFR  1.50. 

2.  Section  571.208  would  be  amended 
by  revising  sections  S7,  S7.1.1.2, 
S7.1.1.3  and  S7.2  to  read  as  follows: 
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§  571 .208    Standard  No.  208,  Occupant 
Crash  Protection. 

***** 

S7.  Seat  belt  assembly  requirements. 
As  used  in  this  section,  a  law 
enforcement  vehicle  means  any  vehicle 
manufactured  primarily  for  use  by  the 
United  States  or  by  a  State  or  local 
government  for  police  or  other  law 
enforcement  purposes. 
•        •        *        •        • 

S7. 1.1.2(a)  A  seat  belt  assembly 
installed  in  a  motor  vehicle  other  than 
a  forward  control  vehicle  at  any 
designated  seating  position  other  than 
the  outboard  positions  of  the  front  and 
second  seats  shall  adjust  either  by  a 
retractor  as  specified  in  S 7. 1.1  or  by  a 
manual  adjusting  device  that  conforms 
to  §571.209. 

(b)  A  seat  belt  assembly  installed  in  a 
forward  control  vehicle  at  any 
designated  seating  position  other  than 
the  front  outboard  seating  positions 
shall  adjust  either  by  a  retractor  as 
specified  in  S7.1.1  or  by  a  manual 
adjusting  device  that  conforms  to 
§571.209. 

(c)  A  seat  belt  assembly  installed  in  a 
forward-facing  rear  outboard  seating 
position  in  a  law  enforcement  vehicle 
shall  adjust  either  by  a  retractor  as 
specified  in  S 7. 1.1  or  by  a  manual 
adjusting  device  that  conforms  to 
§571.209. 

S7. 1.1.3     A  Type  1  lap  belt  or  the  lap 
belt  portion  of  any  Type  2  seat  belt 
assembly  installed  at  any  forward-facing 
outboard  designated  seating  position  of 
a  vehicle  with  a  gross  vehicle  weight 
rating  of  10,000  pounds  or  less  to 
comply  with  a  requirement  of  this 
standard,  except  walk-in  van-type 
vehicles  and  school  buses,  and  except  in 
rear  seating  positions  in  law 
enforcement  vehicles,  shall  meet  the 
requirements  of  S7.1  by  means  of  an 
emergency  locking  retractor  that 
conforms  to  Standard  No.  209  (49  CFR 
571.209). 
***** 

S7.2     Latch  mechanism.  Except  as 
provided  in  S7.2(e),  each  seat  belt 
assembly  installed  in  any  vehicle  shall 
have  a  latch  mechanism  that  complies 
with  the  requirements  specified  in 
S7.2(a)  through  (d). 

(a)  The  components  of  the  latch 
mechanism  shall  be  accessible  to  a 
seated  occupant  in  both  the  stowed  and 
operational  positions; 

(b)  The  latch  mechanism  shall  release 
both  the  upper  torso  restraint  and  the 
lap  belt  simultaneously,  if  the  assembly 
has  a  lap  belt  and  an  upper  torso 
restraint  that  require  unlatching  for 
release  of  the  occupant; 

(c)  The  latch  mechanism  shall  release 
at  a  single  point;  and; 


(d)  The  latch  mechanism  shall  release 
by  a  pushbutton  action. 

(e)  The  requirements  of  S7.2  do  not 
apply  to  any  automatic  belt  assembly. 
The  requirements  specified  in  S 7. 2 (a) 
through  (c)  do  not  apply  to  any  safety 
belt  assembly  installed  at  a  forward- 
facing  rear  outboard  seating  position  in 
a  law  enforcement  vehicle. 

Issued  on  June  7, 1995. 
Barry  Felrice. 

Associate  Administrator  for  Safety 
Performance  Standards. 
[FR  Doc.  95-14401  Filed  6-12-95;  8:45  am) 
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4f  CFR  Part  571 
[Docket  No.  90-3;  Notice  5] 
Rm2127-AF63 

Federal  Motor  Vehicle  Safety 
Standards;  Air  Brake  Systems  Air 
Compressor  Cut-in 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA). 
Department  of  Transportation. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  In  response  to  a  petition  for 
rulemaking  submitted  by  the  Truck 
Trailer  Manufacturers  Association 
(TTMA).  this  notice  proposes  to  amend 
the  requirement  for  the  minimum  air 
compressor  cut-in  pressure  in  Standard 
No.  121.  Air  Brake  Systems,  to  require 
the  automatic  activation  of  the  air 
compressor  whenever  the  pressure  in 
the  air  brake  system  drops  below  100 
psi.  The  agency  has  tentatively 
concluded  that  the  proposed 
amendment  would  ensure  that  new 
truck  tractors  provide  trailers  with 
sufficient  air  pressure  for  release  of  the 
trailer  parking  brakes  and  provide 
adequate  service  braking. 
DATES:  Comments.  Comments  must  be 
received  on  or  before  August  14. 1995. 

Proposed  Effective  Date.  The 
proposed  amendment  in  this  notice 
would  become  effective  30  days  after 
publication  of  a  final  rule  in  the  Federal 
Register. 

ADDRESSES:  Comments  should  refer  to 
the  docket  and  notice  numbers  above 
and  be  submitted  to:  Docket  Section, 
National  Highway  Traffic  Safety 
Administration.  400  Seventh  Street  SW., 
Washington.  DC  20590.  Docket  hours 
are  9:30  a.m.  to  4  p.m.,  Monday  through 
Friday. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Richard  Carter,  Office  of  Vehicle  Safety 
Standards,  National  Highway  Traffic 
Safety  Administration,  400  Seventh 


Street  SW.,  Washington,  DC  20590. 
(202-366-5274). 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Standard  No.  121,  Air  Brake  Systems, 
specifies  performance  and  equipment 
requirements  for  braking  systems  on 
vehicles  equipped  with  air  brakes, 
including  a  requirement  specifying  the 
minimum  air  pressure  at  which  a 
towing  vehicle's  air  compressor 
governor  must  automatically  activate. 
The  governor  maintains  reservoir  air 
pressure  between  predetermined 
minimum  and  maximum  pressures. 
Under  the  current  requirement  in 
S5. 1.1.1.  the  governor  must 
automatically  activate  the  air 
compressor  when  air  pressure  in  the 
reservoir  falls  to  85  psi.  Currently 
manufactured  air  brake  systems 
typically  operate  between  100  psi  and 
120  psi. 

NHTSA  adopted  the  air  compressor 
governor  minimum  cut-in  requirement 
in  S5.1.1.1  on  October  8.  1991.  (56  FR 
50666)  The  agency  explained  that, 
under  this  requirement,  the  air 
compressor  on  a  tractor  will  be  activated 
to  restore  or  maintain  pressure  in  the 
brake  supply  system  until  the  air  leak  is 
detected  and  corrected.  The  agency 
further  stated  that  since  most  vehicles 
already  comply  with  this  requirement,  it 
would  not  result  in  an  undue  burden  for 
manufacturers. 

The  October  1991  final  rule  also 
simplified  requirements  applicable  to 
air  brake  systems  by  amending  Standard 
No.  121  to  delete  the  requirement  for 
each  trailer  to  have  a  separate  protected 
reservoir  for  the  purpose  of  releasing  the 
parking  brake.  Under  the  rule,  air 
pressure  from  the  tractor  supply  lines 
may  be  used  to  release  the  trailer 
parking  brakes  rather  than  air  fit)m  a 
separate  reservoir.  The  final  rule  also 
specified  requirements  for  a  minimum 
air  pressure  of  70  p.s.i.  in  the  trailer's 
supply  line  in  the  event  of  pneumatic 
failure  and  for  prevention  of  the 
automatic  application  of  the  trailer 
parking  brakes  while  the  minimum 
trailer  supply  line  air  pressure  is 
maintained. 

II.  Rulemaking  Petition 

On  August  2, 1994,  the  Truck  Trailer 
Manufacturers  Association  (TTMA) 
submitted  a  petition  for  rulemaking  to 
amend  Standard  No.  121  to  increase  the 
minimum  air  pressure  governor  cut-in 
requirement  in  S5. 1.1.1  from  85  psi  te 
100  psi.  The  petitioner  stated  that  its 
requested  amendment  is  necessary  to 
assure  that  new  truck  tractors  provide 
air  braked  trailers  with  sufficient 
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pressure  for  release  of  the  trailer  parking 
brakes  and  to  provide  adequate  service 
braking.  TTMA  said  that  the  current  85 
psi  air  pressure  governor  cut-in 
requirement  may  not  supply  adequate 
pressure  to  a  trailer  being  towed  by  a 
tractor.  TTMA  also  stated  that  higher 
truck  or  tractor  air  pressures  increase 
the  speed  at  which  trucks  or  tractors  can 
resupply  trailers  with  air  and  these 
higher  pressures  will  store  more  air  for 
use  by  the  braking  systems.  It  further 
stated  that  "all  tractor  manufacturers  are 
now  building  tractors  whose  nominal 
compressor  cut-in  pressure  is  at  least 
100  psi." 

m.  NHTSA  Proposal 

After  reviewing  TTMA's  petition. 
NHTSA  has  decided  to  propose 
increasing  the  minimiun  air  compressor 
cut-in  pressure  requirement  from  85  psi 
to  100  psi.  There  are  several  reasons  for 
increasing  the  cut-in  air  pressure  above 
the  current  85  psi  level.  First,  the 
agency  has  tentatively  determined  that 
the  proposed  amendment  would 
enhance  safety  by  better  ensuring  that 
new  truck  tractors  are  capable  of 
providing  trailers  with  sufficient 
pressure  for  release  of  the  trailer  parking 
brakes  and  provide  adequate  service 
braking.  Specifically,  by  raising  the  cut- 
in  pressure,  this  amendment  would 
allow  the  storage  of  an  additional 
voliune  of  compressed  air  that  would  be 
available  for  an  air  brake  system.  This 
is  important  since  the  1991  final  rule 
eliminated  the  requirement  for  a 
separate  protected  reservoir  with  a 
stored  volume  of  air  used  for  releasing 
the  trailer  parking  brakes.  Second,  the 
proposal  to  maintain  an  overall  higher 
system  air  pressure  would  allow  a  better 
"match  up"  of  protection  valve  settings 
between  the  tractors  and  trailers.  Third, 
long  stroke  brake  chambers,  which  need 
more  compressed  air,  would  have 
available  an  additional  volume  of  air  at 
higher  pressure.  This  would  provide  a 
greater  margin  of  safety. 

NHTSA  has  tentatively  concluded 
that  increasing  the  air  pressure  to  a  100 
psi  minimum  would  not  result  in  any 
safety  problems.  The  agency  invites 
comments  about  the  effect  of  this 
proposed  amendment  on  safety. 

NHTSA's  analysis  of  current 
manufacturing  practices  confirms 
TTMA's  statement  that  tractor 
manufacturers  are  now  building  tractors 
with  a  cut-in  pressure  of  at  least  100  psi. 
The  docket  includes  a  memorandum 
summarizing  the  agency's  discussions 
with  vehicle  manufacturers  and  the 
American  Trucking  Associations  in 
which  they  indicate  that  new  truck 
tractors  are  typically  equipped  with 
governors  that  activate  the  air 


compressor  when  air  pressure  drops  to 
100  psi.  In  addition,  NHTSA  has 
discussed  the  issue  of  air  pressure  cut- 
in  with  Midland-Grau  and  AlliedSignal, 
which  together  produce  over  95  percent 
of  the  air  compressors  and  governors  in 
the  United  States.  Midland-Grau  sets 
their  air  compressors  and  governors  at 
105  psi,  while  AlliedSignal  sets  their  air 
compressors  and  governors  at  100  psi. 
NHTSA  knows  of  no  company  that 
manufactures  these  devices  with  a  cut- 
on  pressure  between  85  and  100  psi  nor 
of  any  purchaser  that  requests  a  cut-on 
pressure  in  this  lower  range. 
Accordingly,  NHTSA  believes  the 
proposed  amendment  would  codify 
existing  industry  practice,  since 
equipment  on  new  vehicles  are  being 
built  with  the  proposed  settings. 

The  statute  requires  that  each  order 
shall  take  effect  no  sooner  than  180  days 
from  the  date  the  order  is  issued  unless 
good  cause  is  shown  that  an  earlier 
effective  date  is  in  the  public  interest. 
NHTSA  has  tentatively  concluded  that 
there  would  be  good  cause  not  to 
provide  the  180  day  lead-in  period 
given  that  this  amendment  will  have  no 
adverse  effect  on  manufacturers  since 
all  manufacturers  currently  comply  with 
the  proposed  requirements.  Based  on 
the  above,  the  agency  has  tentatively 
concluded  that  there  is  good  cause  for 
an  effective  date  30  days  after 
publication  of  the  final  rule.  NHTSA 
requests  comments  about  whether  a  30 
day  effective  date  is  appropriate  or 
whether  more  lead  time  is  necessary. 

Rulemaking  Anafyses  and  Notices 

1.  Executive  Order  J  2866  (Federal 
Regulatory  Planning  and  Review)  and 
DOT  Regulatory  Policies  and  Procedures 

This  proposal  was  not  reviewed  under 
E.O.  12866.  NHTSA  has  analyzed  this 
proposal  and  determined  that  it  is  not 
"significant"  within  the  meaning  of  the 
Department  of  Transportation's 
regulatory  policies  and  procedures.  A 
full  regulatory  evaluation  is  not  required 
because  the  rule,  if  adopted,  would  have 
a  minimal  effect  on  costs  or  benefits  of 
the  existing  requirements.  In  large  part, 
today's  proposed  amendment  merely 
codifies  an  existing  industry  practice. 

2.  Regulatory  Flexibility  Act 

In  accordance  with  the  Regulatory 
Flexibility  Act,  NHTSA  has  evaluated 
the  effects  of  this  action  on  small 
entities.  Based  upon  this  evaluation,  I 
certify  that  the  proposed  amendment 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Vehicle  and  brake 
manufacturers  typically  would  not 
qualify  as  small  entities.  Vehicle 


manufacturers,  small  businesses,  small 
organizations,  and  small  goverrunental 
units  which  purchase  motor  vehicles 
would  not  be  significantly  affected  by 
the  proposed  requirements. 
Accordingly,  no  regulatory  flexibility 
analysis  has  been  prepared. 

3.  Executive  Order  12612  (Federalism) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612.  and  it  has  been  determined  that 
the  proposed  rule  would  not  have 
sufficient  Federalism  implications  to 
warrant  preparation  of  a  Federalism 
Assessment.  No  State  laws  would  be 
affected. 

4.  National  Environmental  Policy  Act 

Finally,  the  agency  has  considered  the 
environmental  implications  of  this 
proposed  rule  in  accordance  with  the 
National  Environmental  Policy  Act  of 
1969  and  determined  that  the  proposed 
rule  would  not  significantly  affect  the 
human  environment. 

5.  Civil  Justice  Reform 

This  proposed  rule  would  not  have 
any  retroactive  effect.  Under  section 
103(d)  of  the  National  Traffic  and  Motor 
Vehicle  Safety  Act  (49  U.S.C.  30111). 
whenever  a  Federal  motor  vehicle  safety 
standard  is  in  effect,  a  State  may  not 
adopt  or  maintain  a  safety  standard 
applicable  to  the  same  aspect  of 
performance  which  is  not  identical  to 
the  Federal  standard.  Section  105  of  the 
Act  (49  U.S.C.  30161)  sets  forth  a 
procedure  for  judicial  review  of  final 
rules  establishing,  amending  or  revoking 
Federal  motor  vehicle  safety  standards. 
That  section  does  not  require 
submission  of  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  parties  may  file  suit 
in  court. 

Public  Conunents 

Interested  persons  are  invited  to 
submit  comments  on  the  proposal.  It  is 
requested  but  not  required  that  10 
copies  be  submitted. 

All  comments  must  not  exceed  15 
pages  in  length.  (49  CFR  553.21). 
Necessary  attachments  may  be 
appended  to  these  submissions  without 
regard  to  the  15-page  limit.  This 
limitation  is  intended  to  encourage 
commenters  to  detail  their  primary 
arguments  in  a  concise  fashion. 

If  a  commenter  wishes  to  submit 
certain  information  under  a  claim  of 
confidentiality,  three  copies  of  the 
complete  submission,  including 
purportedly  confidential  business 
information,  should  be  submitted  to  the 
Chief  Counsel.  NHTSA.  at  the  street 


Federal  Register  /  Vol.  60,  No.  113  /  Tuesday,  June  13.  1995  /  Proposed  Rules 


31137 


address  given  above,  and  seven  copies 
from  which  the  purportedly  confidential 
information  has  been  deleted  should  be 
submitted  to  the  Docket  Section.  A 
request  for  confidentiality  should  be 
accompanied  l^  a  cover  letter  setting 
forth  the  information  specified  in  the 
agency's  confidential  business 
information  regulation.  49  CFR  part  512. 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  for  the 
proposal  will  be  considered,  and  will  be 
available  for  examination  in  the  docket 
at  the  above  address  both  before  and 
after  that  date.  To  the  extent  possible, 
comments  filed  after  the  closing  date 
will  also  be  considered.  Comments 
received  too  late  for  consideration  in 
regard  to  the  final  rule  vnll  be 
considered  as  suggestions  for  further 
rulemaking  action.  The  NHTSA  will 
continue  to  file  relevant  information  as 
it  becomes  available  in  the  docket  after 
the  closing  date,  and  it  is  recommended 
that  interested  persons  continue  to 
examine  the  docket  for  new  material. 

Those  persons  desiring  to  be  notified 
upon  receipt  of  their  comments  in  the 
rules  docket  should  enclose  a  self- 
addressed,  stamped  postcard  in  the 
envelope  with  their  comments.  Upon 
receiving  the  comments,  the  docket 
supervisor  will  return  the  postcard  by 
mall. 

List  of  Subjects  in  49  CFR  Part  571 

Imports,  Incorporation  by  reference. 
Motor  vehicle  safety.  Motor  vehicles, 
Rubber  and  rubber  products.  Tires. 

In  consideration  of  the  foregoing,  the 
agency  proposes  to  amend  Standard  No. 
121.  Air  Brake  Systems,  in  Title  49  of 
the  Code  of  Federal  Regulations  at  Part 
571  as  follows: 

PART  571~(AMENDED] 

1.  The  authority  citation  for  Part  571 
would  be  revised  to  read  as  follows: 

Authority:  49  U.S.C.  322.  30111.  30115. 
30117.  and  30166;  delegation  of  authority  at 
49  CFR  1.50. 

2.  In  §  571.121.  S5. 1.1.1  would  be 
revised  to  read  as  follows: 

§571.121    Standard  No.  121;  Air  brake 
systems. 


S5. 1.1.1    Air  compressor  cut-in 
pressure.  The  air  compressor  governor 
cut-in  pressure  shall  be  greater  than  100 


p.s.i. 


Issued  on:  June  8. 1995. 
Bairy  Felrice, 

Associate  Administrator  for  Safety 
Performance  Standards. 

[PR  Doc.  95-14461  Filed  6-12-95;  8:45  am] 
BILLMQCOOE  4»1»-S«-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  90>day  Finding  for  a 
Petition  To  List  the  Comal  Springs 
Salamander 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  90-day  petition 

finding. 

summary:  The  Fish  and  Wildlife  Service 
(Service)  aimounces  a  90-day  finding  for 
a  petition  to  list  the  Comal  Springs 
salamander  [Eurycea  sp.)  under  the 
Endangered  Species  Act  of  1973.  as 
amended.  The  Service  finds  that  the 
petition  did  not  present  substantial 
information  indicating  that  Listing  this 
species  may  be  warranted.  The  Service 
is  continuing  its  status  review  of  the 
species. 

DATES:  The  finding  announced  in  this 
dociunent  was  made  on  June  6, 1995. 
ADDRESSES:  Data,  information, 
comments,  or  questions  concerning  this 
petition  finding  should  be  submitted  to 
the  Field  supervisor,  U.S.  Fish  and 
Wildlife  Service,  Ecological  Services 
Field  Office.  10711  Bumet  Road.  Suite 
200.  Austin.  Texas  78758.  The  petition 
finding,  supporting  data,  and  comments 
will  be  available  for  public  inspection, 
by  appointment,  during  normal  business 
hours  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT:  Lisa 
ODonnell,  Biologist,  at  the  above 
address  (512/490-0057). 

SUPPt^MENTARY  INFORMATION: 

Background 

Section  4(b)(3)(A)  of  the  Endangered 
Species  Act  (Act)  of  1973,  as  amended 
(16  U.S.C.  1531  et  seq.),  requires  that  the 
Service  make  a  finding  on  whether  a 
petition  to  list,  delist,  or  reclassify  a 
species  presents  substantial  scientific  or 
commercial  information  to  demonstrate 
that  the  petitioned  action  may  be 
warranted.  To  the  maximiun  extent 
practicable,  this  finding  is  to  be  made 
within  90  days  of  the  date  the  petition 
was  received,  and  notice  of  the  finding 
is  to  be  published  promptly  in  the 
Federal  Register.  If  the  finding  is  that 


substantial  information  was  presented, 
the  Service  is  also  required  to  promptly 
commence  a  status  review  of  the 
species. 

The  Service  has  made  a  negative  90- 
day  finding  on  the  petition  to  list  the 
Comal  Springs  salamander  [Eurycea 
sp.).  The  Service  finds  that  the 
petitioner  has  not  presented  substantial 
information  indicating  that  the 
requested  action  for  this  species  may  be 
warranted,  as  required  under  section 
4(b)(3)(A)  of  the  Act.  The  Service  has 
been  assessing  the  status  of  this  taxon 
since  its  designation  as  a  category  2 
candidate.  The  Comal  Springs 
salamander  is  currently  included  in  the 
Eurycea  neotenes  species  group,  which 
has  been  a  category  2  candidate  species 
in  the  Service's  candidate  notices  of 
review  since  December  30. 1982  (47  FR 
58454).  No  new  information  was 
presented  in  the  petition  beyond  that 
tised  by  the  Service  to  assign  Eurycea 
neotenes  to  category  2.  Thus,  the 
Service  has  determined  that  the  Comal 
Springs  salamander  shall  retain  the 
Category  2  classification  currently 
assigned  to  the  Eurycea  neotenes 
species  group.  Category  2  means  that 
information  now  in  possession  of  the 
Service  indicates  a  proposal  to 
determine  endangered  or  threatened 
status  is  possibly  appropriate,  but 
conclusive  data  on  biological 
vulnerabiUfy  and  threats  are  not 
currently  available  to  support  such  a 
proposal. 

On  June  6, 1994.  the  Service  received 
a  petition  from  Mr.  David  Whatley. 
Director  of  Parks  and  Recreation  for  the 
Gty  of  New  Braunfels.  Texas,  to  add  the 
Comal  Springs  salamander  to  the  list  of 
Threatened  and  Endangered  Wildhfe. 
The  letter,  dated  June  3,  1994,  was 
clearly  identified  as  a  petition  and 
contained  the  name,  signature, 
institutional  affiliation,  and  address  of 
the  petitioner.  The  petition  stated  that 
the  Comal  Springs  salamander  is 
generally  found  in  the  Comal  Springs  in 
Landa  Park  and  Landa  Lake,  and  is 
among  the  several  unique  species  in  the 
Comal  Springs  ecosystem  faced  with  the 
loss  of  its  habitat  due  to  groundwater 
withdrawal  &t)m  the  Edwards  Aquifer. 
Although  the  Service  concurs  that  the 
Comal  Springs  ecosystem,  as  well  as 
other  spring  ecosystems  of  the  Edwards 
Aquifer,  faces  threats  from  increased 
groundwater  withdrawals  and 
groundwater  contamination,  many 
uncertainties  still  exist  regarding  the 
taxonomic  status  of  the  Comal  Springs 
salamander  (including  whether  or  not  it 
represents  a  distinct  population 
segment)  and  its  distribution.  Until 
these  uncertainties  are  resolved,  the 
Service  believes  the  Comal  Springs 
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salamander  should  remain  a  category  2 
candidate. 

If  additional  data  become  available  in 
the  future,  the  Service  will  reassess  the 
need  for  listing  the  Comal  Springs 
salamander.  As  part  of  our  continuing 
review  of  species  on  the  Notice  of 
Review,  the  Service  would  appreciate 
any  additional  data,  information,  or 
comments  from  the  pubUc,  government 
agencies,  the  scientific  community, 
industry,  or  any  other  interested  party 
concerning  the  status  of  the  Comal 
Springs  salamander.  In  particular,  the 
Service  needs  additional  information  to 
determine  the  Comal  Springs 
salamander's  taxonomic  status  and 
relationship  to  other  Eurycea 
populations  (for  example,  whether  or 
not  the  Comal  Springs  salamander 
represents  a  distinct  species  or  a  distinct 
population  segment)  and  if  it  is 
restricted  to  the  Comal  Springs 
ecosystem. 
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Authority 

The  authority  for  this  action  is  the 
Endangered  Species  Act  (16  U.S.C.  et 
seq.). 

Dated:  June  6,  1995. 
Moliie  H.  Beattie, 
Director.  Fish  and  Wildlife  Sennce. 
[FR  Doc.  95-14394  Filed  6-12-95;  8:45  ami 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  95-042-1] 

Receipt  of  Petition  for  Determination  of 
Nonregulated  Status  for  Genetically 
Engineered  Tomato  Line 

AGENCY:  Animal  and  Plant  Health 
Inspeclion  Service,  USDA. 

ACTION:  Notice. 

SUMMARY:  We  are  advising  the  public 
that  the  Animal  and  Plant  Health 
Inspection  Service  has  received  a 
petition  from  the  Monsanto  Company 
seeking  a  determination  of  nonregulated 
status  for  a  tomato  line  designated  as 
8338  that  has  been  genetically 
engineered  for  delayed  ripening.  The 
petition  has  been  submitted  in 
accordance  with  our  regulations 
concerning  the  introduction  of  certain 
genetically  engineered  organisms  and 
products.  In  accordance  writh  those 
regulations,  we  are  soliciting  public 
comments  on  whether  this  tomato  line 
presents  a  plant  pest  risk. 
DATES:  Written  comments  must  be 
received  on  or  before  August  14, 1995. 
ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to 
Docket  No.  95-042-1,  Regulatory 
Analysis  and  Development,  PPD, 
APHIS,  Suite  3C03,  4700  River  Road 
Unit  118,  Riverdale,  MD  20737-1237. 
Please  state  that  yovir  comments  refer  to 
Docket  No.  95-042-1.  A  copy  of  the 
petition  and  any  comments  received 
may  be  inspected  at  USDA,  room  1141, 
South  Building,  14th  Street  and 
Independence  Avenue  SW., 
Washington,  DC,  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  access 
to  that  room  to  inspect  the  petition  or 
comments  are  asked  to  call  in  advance 
of  visiting  at  (202)  690-2817. 


FOR  FURTHER  INFORMATION  CONTACT:  Dr, 
Susan  Koehler,  Biotechnologist, 
Biotechnology  Permits,  BBEP,  APHIS, 
4700  River  Road  Unit  147,  Riverdale, 
MD  20737-1237;  (301)  734-7612.  To 
obtain  a  copy  of  the  petition,  contact 
Ms.  Kay  Peterson  at  (301)  734-7601. 

SUPPLEMENTARY  INFORMATION:  The 
regulations  in  7  CFR  part  340, 
"Introduction  of  Organisms  and 
Products  Altered  or  Produced  Through 
Genetic  Engineering  Which  Are  Plant 
Pests  or  Which  There  Is  Reason  to 
Believe  Are  Plant  Pests,"  regulate, 
among  other  things,  the  introduction 
(importation,  interstate  movement,  or 
release  into  the  environment)  of 
organisms  and  products  altered  or 
produced  through  genetic  engineering 
that  are  plant  pests  or  that  there  is 
reason  to  believe  are  plant  pests.  Such 
genetically  engineered  organisms  and 
products  are  considered  "regulated 
articles." 

The  regulations  in  §  340.6(a)  provide 
that  any  person  may  submit  a  petition 
to  the  Animal  and  Plant  Health 
Inspection  Service  (APHIS)  seeking  a 
determination  that  an  article  should  not 
be  regulated  under  7  CFR  part  340. 
Paragraphs  (b)  and  (c)  of  §  340.6 
describe  the  form  that  a  petition  for 
determination  of  nonregulated  status 
must  take  and  the  information  that  must 
be  included  in  the  petition. 

On  February  22. 1995,  APHIS 
received  a  petition  (APHIS  Petition  No. 
95-053-Olp)  from  the  Monsanto 
Company  (Monsanto)  of  St.  Louis,  MO, 
requesting  a  determination  of 
nonregulated  status  imder  7  CFR  part 
340  for  a  tomato  line  designated  as  8338 
that  has  been  genetically  engineered  for 
delayed  ripening.  The  Monsanto 
petition  states  that  the  subject  tomato 
line  shall  not  be  regulated  by  APHIS 
because  it  does  not  present  a  plant  pest 
risk. 

As  described  in  the  petition,  tomato 
line  8338  has  been  genetically 
engineered  to  express  'Jie  enzyme  1- 
aminocyclopropane-1-carboxylic  acid 
deaminase  (ACCd),  which  catalizes 
deamination  of  ACC,  an  essential 
precursor  for  ethylene  biosynthesis. 
Levels  of  ethylene  control  the  rate  of 
fruit  ripening,  and  removal  of  ACC  in 
the  subject  tomato  line  reduces  ethylene 
production  and  delays  ripening.  The 
accd  gene,  which  confers  the  delayed- 
ripening  trait,  was  isolated  from  the  soil 
bacterium  Pseudomonas  chloroaphis, 


strain  605.  Tomato  line  8338  also 
contains  the  neomycin 
phosphotransferase  {nptlT\  selectable 
marker  gene  which  encodes  the  enzyme 
NPTII.  The  presence  of  the  NPTII 
protein  in  the  plant  genome  confers 
tolerance  to  the  antibiotic  kanamycin 
and  allows  selection  of  the  transformed 
cells  in  the  presence  of  kanamycin. 
Expression  of  the  accd  gene  and  the 
nptll  gene  is  driven  by  constitutive  355 
promoters  derived  from  the  plant 
pathogenic  caulimoviruses  figwort 
mosaic  virus  and  cauliflower  mosaic 
virus,  respectively.  The  subject  tomato 
line  was  transformed  through  the  use  of 
disarmed  vectors  from  a  common  soil- 
borne  bacterium,  the  plant  pathogen 
Agrobacterium  tumefaciens. 

Tomato  line  8338  is  currently 
considered  a  regulated  article  under  the 
regulations  in  7  CFR  part  340  because  it 
contains  the  35S  promoters  and  3' 
regulatory  gene  sequences  derived  from 
the  plant  pathogens  mentioned  above, 
and  because  A.  tumefaciens  was  used  as. 
the  plant  transformation  vector.  Tomato 
line  8338  was  evaluated  in  field  trials 
conducted  luider  APHIS  permits  or 
notifications  since  1992.  In  the  process 
of  reviewing  the  applications  for  those 
field  trials,  APHIS  determined  that  the 
vectors  and  other  elements  were 
disarmed  and  that  the  trials,  which  were 
conducted  under  conditions  of 
reproductive  confinement,  would  not 
present  a  risk  of  plant  pest  introduction 
or  dissemination. 

In  the  Federal  Plant  Pest  Act,  as 
amended  (7  U.S.C.  150aa  et  seq.),  "plant 
pest"  is  defined  as  "any  living  stage  of: 
Any  insects,  mites,  nematodes,  slugs, 
snails,  protozoa,  or  other  invertebrate 
animals,  bacteria,  fungi,  other  parasitic 
plants  or  reproductive  parts  thereof, 
viruses,  or  any  organisms  similar  to  or 
allied  with  any  of  the  foregoing,  or  any 
infectious  substances,  which  can 
directly  or  indirectly  injure  or  cause 
disease  or  damage  in  any  plants  or  parts 
thereof,  or  any  processed,  manufactured 
or  other  products  of  plants."  APHIS 
views  this  definition  very  broadly.  The 
definition  covers  direct  or  indirect 
injury,  disease,  or  damage  not  just  to 
agricultural  crops,  but  also  to  plants  in 
general,  for  example,  native  species,  as 
well  as  to  organisms  that  may  be 
beneficial  to  plants,  for  example, 
honeybees,  rhizobia,  etc. 

Food  or  animal  feed  uses  of  the 
subject  tomato  line  may  be  subject  to 
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regulation  by  the  Food  and  Drug 
Administration  (FDA)  under  the 
authority  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (FFDCA)  (21  U.S.C.  301  et 
seq.).  The  FDA  published  a  statement  of 
policy  on  foods  derived  from  new  plant 
varieties  in  the  Federal  Register  on  May 
29, 1992  (57  FR  22984-23005).  The  FDA 
statement  of  policy  includes  a 
discussion  of  the  FDA's  authority  for 
ensxu-ing  food  safety  under  the  FFDCA, 
and  provides  guidance  to  industry  on 
the  scientific  considerations  associated 
with  the  development  of  foods  derived 
from  new  plant  varieties,  including 
those  plants  developed  through  the 
techniques  of  genetic  engineering. 
Monsanto  has  completed  its 
consultation  with  the  FDA  on  the  food 
safety  of  the  subject  tomato  Une. 

In  accordance  with  §  340.6(d)  of  the 
regulations,  we  are  publishing  this 
notice  to  inform  the  public  that  APHIS 
will  accept  written  comments  regarding 
the  Petition  for  Determination  of 
Nonregulated  Status  from  any  interested 
person  for  a  period  of  60  days  ftt)m  the 
date  of  this  notice.  The  petition  and  any 
comments  received  are  available  for 
public  review,  and  copies  of  the  petition 
may  be  ordered  (see  the  ADDRESSES 
section  of  this  notice). 

After  the  comment  period  closes, 
APHIS  will  review  the  data  submitted 
by  the  petitioner,  all  written  comments 
received  during  the  comment  period, 
and  any  other  relevant  information. 
Based  on  the  available  information, 
APHIS  will  furnish  a  response  to  the 
petitioner,  either  approving  the  petition 
in  whole  or  in  part,  or  denying  the 
petition.  APHIS  will  then  publish  a 
notice  in  the  Federal  Register 
announcing  the  regulatory  status  of 
Monsanto's  tomato  line  8338  and  the 
availability  of  APHIS'  written  decision. 

Authority:  7  U.S.C.  150aa-150jj.  151-167, 
and  1622n;  31  U.S.C.  9701;  7  CFR  2.17.  2.51. 
and  371.2(c). 

Done  in  Washington.  DC.  this  5th  day  of 
June  1995. 
Terry  L.  Medley, 

Acting  Administrator,  Animal  and  Plant 
HealUi  Inspection  Service. 
[FR  Doc.  95-14382  Filed  6-12-95;  8:45  am] 

BIUJN6  CODE  3410-M-M 


SUMMARY:  A  Notice  of  Intent  was 
published  in  the  Federal  Register  (60 
FR  1765]  on  Thursday.  January  5, 1995, 
indicating  that  an  environmental  impact 
statement  (EIS)  would  be  prepared  on 
the  proposal  to  develop  thirteen 
additional  oil  wells  in  the  Bennett- 
Cottonwood  area  by  Meridian  Oil.  Inc. 
and  Apache  Corporation.  That  Notice  of 
Intent  is  hereby  withdrawn. 

The  development  of  the  thirteen 
proposed  wells  was  contingent  upon  the 
successful  production  of  oil  from 
approved  wells  approved  and  drilled 
since  1993.  In  March  1995.  Meridian 
Oil.  Inc.  and  Apache  Corporation 
withdrew  their  proposals  because  of 
four  imsuccessful  wells  drilled  in  the 
area  the  last  two  years  and  for  other 
corporate  reasons. 

Cjriginally  the  draft  environmental 
impact  statement  was  scheduled  to  be 
released  to  the  public  on  May  1.  1995 
with  the  final  statement  to  be  filed  by 
July  1. 1995.  A  letter  was  mailed  on 
March  24, 1995  to  all  who  commented 
during  the  scoping  period,  as  well  as  all 
other  individuals  or  groups  on  the 
project  scoping  mailing  list,  notifying 
them  of  the  wdthdrawl  of  this  project. 
DATES:  This  action  is  effective  on  June 
13. 1995. 

ADDRESSES:  Lesley  W.  Thompson, 
District  Ranger,  McKenzie  Ranger 
District,  Little  Missouri  National 
Grassland,  Custer  National  Forest,  HC02 
Box  8.  Watford  City,  ND  58854. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lesley  W.  Thompson.  District  Ranger, 
McKenzie  Ranger  District.  Telephone 
number:  (406)  657-6361. 

Dated:  June  2,  1995. 
Lesley  W.  Thompson, 
Acting  Forest  Supervisor 
[PR  Doc.  95-14418  Filed  6-12-95;  8:45  am] 
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Forest  Service 

Bennett-Cottonwood  Oil  and  Gas 
Development  EIS;  Custer  National 
Forest,  McKenzie  County,  ND 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice;  withdrawl  of  intent  to 
prepare  an  environmental  impact 
statement. 


DEPARTMENT  OF  COMMERCE 

Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  Bureau  of  the  Census. 

Title:  Current  Population  Survey — 
October  1995  School  Enrollment 
Supplement. 

Agency  Approval  Number:  0607- 
0464. 

Type  of  Request:  Reinstatement, 
without  change. 

Burden:  7,200  hours. 


Sumber  of  Respondents:  54,000. 
Avg  Hours  Per  Response:  8  minutes. 
Needs  and  Uses:  The  School 
Enrollment  Supplement  is  the  only 
source  of  data  on  enrollment  in  all 
schools  by  demographic,  social,  and 
economic  characteristics.  This  annual 
supplement  to  the  Current  Population 
Survey  provides  school  enrollment  data 
for  persons  3  years  old  or  older  who  are 
enrolled  in  elementary  school,  high 
school,  college,  and  vocational/ 
technical  schools,  as  well  as  for  children 
enrolled  in  nursery  schools  and 
kindergarten.  It  also  provides  higher 
education  data  for  adults  and  computer 
usage  data  for  adults  and  children.  The 
data  are  used  by  Federal  agencies;  state, 
county,  and  city  governments;  and 
private  organizations  responsible  for 
education  to  formulate  and  implement 
education  policy.  They  are  also  used  by 
employers  and  analysts  to  anticipate  the 
composition  of  the  labor  force  in  the 
future. 

Affected  Public:  Individuals  or 
households. 
Frequency:  Annually. 
Respondent's  Obligation:  Volimtary. 
OMB  Desk  Officer:  Maria  Gonzalez, 
(202) 395-7313. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Gerald  Tache,  DOC 
Forms  Clearance  Officer.  (202)  482- 
3271.  Department  of  Commerce,  room 
5312, 14^1  and  Constitution  Avenue 
NW.,  Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Maria  Gonzalez,  OMB  Desk  Officer, 
room  10201,  New  Executive  Office 
Building,  Washington,  DC  20503. 

Dated:  June  8, 1995. 
Gerald  Tachi, 

Departmental  Forms  Clearance  Officer,  Office 

of  Management  and  Organization. 

[FR  Doc.  95-14455  Filed  6-12-95;  8:45  am] 
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Bureau  of  Export  Administration 
[Docket  Nos.  3106-01,  3108-02] 

Amancio  J.  At>elairas,  et  al.;  Decision 
and  Order 

In  the  Matter  of:  Amancio  J.  Abelairas,  also 
known  as  Jesus  Gonzalez,  individually  with 
an  address  at  6486  S.W.  9th  Street,  Miami. 
Florida  33144,  and  doing  business  as  Estrella 
Del  Caribe  Import  and  Export  Inc.,  with  an 
address  at  5529  S.W.  9th  Street.  Miami, 
Florida  33144.  Respondents. 

On  May  17, 1995,  the  Administrative 
Law  Judge  (ALJ)  entered  his 
Recommended  Decision  and  Order  in 
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the  above-referenced  matter.  The 
Recommended  Decision  and  Order,  a 
copy  of  which  is  attached  hereto  and 
made  a  part  hereof,  has  been  referred  to 
me  for  final  action.  After  describing  the 
facts  of  the  case  and  his  findings  based 
on  those  facts,  the  ALJ  found  that  the 
respondent  had  violated  Sections  787.2 
and  787.4(a)  of  the  Export 
Administration  Regulations  by  causing, 
aiding  or  abetting  the  export  of  U.S.- 
origin  microelectronic  and  fingerprint 
equipment  &x)m  the  United  States  to 
Cuba  without  obtaining  frt)m  the 
Department  of  Commerce  the  validated 
export  license  that  the  Respondent 
knew,  or  had  reason  to  know,  was 
required  by  Section  772.1(b)  of  the 
Regulations.  The  ALJ  also  found  that  the 
appropriate  penalty  for  the  violations 
should  be  that  Respondent,  Amancio  J. 
Abelairas,  also  known  as  Jesus 
Gonzalez,  individually  and  doing 
business  as  Estrella  Del  Caribe  Import 
and  Export,  Inc.,  and  all  successors, 
assignees,  officers,  representatives, 
agents  and  employees  be  denied  for  a 
period  of  ten  years  from  this  date  all 
privileges  of  participating,  directly  or 
indirectly,  in  any  manner  or  capacity,  in 
any  transaction  in  the  United  States  or 
abroad  involving  commodities  or 
technical  data  exported  or  to  be 
exported  from  the  United  States  and 
subject  to  the  Export  Administration 
Regulations. 

Based  on  my  review  of  the  entire 
record,  I  affirm  the  Recommended 
Decision  and  Order  of  the 
Administrative  Law  Judge. 

This  constitutes  final  agency  action  in 
this  matter. 

Dated:  June  5, 1995. 
William  A.  Reinsch, 

Under  Secretary  for  Export  Administration. 

Recommended  Decision  and  Order 

On  September  21,  1993,  the  Office  of 
Export  Eiiforcement,  Bureau  of  Export 
Administration,  United  States 
Department  of  Commerce  (Department), 
issued  a  charging  letter  against  Amancio 
J.  Abelairas,  also  known  as  Jesus 
Gonzalez,  individually,  and  doing 
business  as  Esrella  del  Caribe  Import 
and  Export,  Inc.  (hereinafter  collectively 
referred  to  as  Abelairas).  The  charging 
letter  alleged  that  Belairas  committed 
two  violations  of  the  Export 
Administration  Regulations  (currently 
codified  at  15  C.F.R.  Parts  768-799 
(1994))  (the  Regulations),^  issued 


pursuant  to  the  Export  Administration 
Act  of  1979,  as  amended  (ciurently 
codified  at  50  U.S.C.A.  app.  §§  2401- 
2420  (1991,  Supp.  1993,  and  Pub.  L.  No. 
103-277.  July  5, 1994))  (the  Act).^ 

The  charging  letter  alleged  that,  on 
September  30, 1988,  Abelairas  caused, 
aided  or  abetted  the  export  of  U.S.- 
origin  microelectronic  and  fingerprint 
identification  equipment  from  the 
United  States  to  Cuba  without  obtaining 
bom  the  £)epartment  the  validated 
export  license  Abelairas  knew  or  had 
reason  to  know  was  required  by  Section 
772.1(b)  of  the  Regulations. 
Accordingly,  the  Department  charged 
that  Abelairas  violated  Section  787.2 
and  Section  787.4(a)  of  the  Regulations, 
for  a  total  of  two  violations. 

Upon  receiving  the  Department's 
charging  letter,  Abelairas  sent  a  letter 
indicating  why  he  believed  that  he  had 
not  violated  the  Regulations.  However, 
that  letter  did  not  constitute  an 
"answer"  to  the  charging  letter  in 
accordance  with  the  requirements  of 
Section  788.7  of  the  Regulations 
governing  answers  to  charging  letters. 
After  Abelairas  failed  to  perfect  his 
filing,  the  Department,  on  May  3,  1995, 
filed  supporting  evidence  for  a  default 
judgment  against  Abelairas. 

On  the  basis  of  the  IDepartment's 
submission  and  all  of  the  supporting 
evidence  presented.  I  have  determined 
that  Abelairas  violated  Sections  787.2 
and  787.4(a)  of  the  Export 
Administration  Regulations  by  causing, 
aiding  or  abetting  the  export  of  U.S.- 
origin  microelectronic  and  fingerprint 
equipment  from  the  United  States  to 
Cuba  without  obtaining  from  the 
Department  the  validated  export  license 
Abelairas  knew  or  had  reason  to  know 
was  required  by  Section  772.1(b)  of  the 
Regulations. 

For  those  violations,  the  Department 
urged  as  a  sanction  that  Abelairas's 
export  privileges  be  denied  for  10  years. 
In  light  of  the  nature  of  the  violations, 
I  concur  in  the  Department's 
recommendation. 

Accordingly,  it  is  therefore  ordered. 

First,  that  all  outstanding  individual 
validated  licenses  in  which  Amancio 
Abelairas,  also  known  as  Jesus 
Gonzalez,  individually  with  an  address 
at  6486  S.W.  9th  Street,  Miami.  Florida 
33144,  and  doing  business  as  Estrella 


'  The  alleged  violations  occurred  during  1988. 
The  Regulations  governing  the  violations  are  found 
in  the  1988  version  of  the  Code  of  Federal 
Regulations,  codified  at  15  CFR  Parts  368-399 
(1988).  Effective  October  1.  1988,  the  Export 
Administration  Regulations  were  redesignated  as  15 


CFR  Parts  768-799  (53  FR  37751.  September  28. 
1988).  The  transfer  merely  changed  the  first  number 
of  each  Part  from  "3"  to  "7".  To  the  degree  to  which 
the  1988  version  of  the  Regulations  pertains  to  this 
matter,  it  is  substantially  the  same  as  the  1994 
version. 

2  The  Act  expired  on  August  20.  1994.  Executive 
Order  12924  (59  FR  43437,  August  23.  1994) 
continued  the  Regulations  in  effect  under  the 
International  Emergency  Economic  Powers  Act  (50 
U.S.CA.  §§  1701-1706  (1991)). 


del  Caribe  Import  and  Export,  Inc.,  with 
an  address  at  5529  S.W.  8th  Street, 
Miami,  Florida  33144,  appears  or 
participates,  in  any  manner  or  capacity, 
are  hereby  revoked  and  shall  be 
returned  forthwith  to  the  Office  of 
Exporter  Services  for  cancellation. 
Further,  all  of  Abelairas's  privileges  of 
participating,  in  any  manner  or 
capacity,  in  any  special  licensing 
procedure,  including,  but  not  limited  to, 
distribution  licenses,  are  hereby 
revoked. 

Second,  that  Amancio  Abelairas,  also 
known  as  Jesus  Gonzales,  individually 
with  an  address  at  6486  S.W.  9th  Street. 
Miami,  Florida  33144,  and  doing 
business  as  Estrella  del  Caribe  Import 
and  Export,  Inc.,  with  an  address  at 
5529  S.W.  8th  Street,  Miami,  Florida 
33144  (collectively  referred  to  as 
Abelairas),  and  all  successors,  assigns, 
officers,  representatives,  agents,  and 
employees,  shall,  for  a  peripd  of  10 
years  from  the  date  of  final  agency 
action,  be  denied  all  privileges  of 
participating,  directly  or  indirectly,  in 
any  manner  or  capacity,  in  any 
transaction  in  the  United  States  or 
abroad  involving  any  commodity  or 
technical  data  exported  or  to  be 
exported  from  the  United  States,  and 
subject  to  the  Regulations. 

A.  Without  limiting  the  generality  of 
the  foregoing,  participation,  either  in  the 
United  States  or  abroad,  shall  include 
participation,  directly  or  indirectly,  in 
any  manner  or  capacity:  (i)  As  a  party 
or  as  a  representative  of  a  party  to  any 
export  license  application  submitted  to 
the  Department;  (ii)  in  preparing  or 
filing  with  the  Department  any  export 
license  application  or  request  for 
reexport  authorization,  or  any  docimient 
to  be  submitted  therewith;  (iii)  in 
obtaining  from  the  Department  or  using 
any  validated  or  general  export  license, 
reexport  authorization,  or  other  export 
control  document:  (iv)  in  carrying  on 
negotiations  with  respect  to,  or  in 
receiving,  ordering,  buying,  selling, 
delivering,  storing,  using,  or  disposing 
of,  in  whole  or  in  part,  any  commodities 
or  technical  data  exported  or  to  be 
exported  frx)m  the  United  States  and 
subject  to  the  Regulations;  and  (v)  in 
financing,  forwarding,  transporting,  or 
other  servicing  of  sudi  commodities  or 
technical  data. 

B.  After  notice  and  opportimity  for 
comment  as  provided  in  Section 
788.3(c)  of  the  Regulations,  any  person, 
firm,  corporation,  or  business 
organization  related  to  Abelairas  by 
affiliation,  ownership,  control,  or 
position  of  responsibility  in  the  conduct 
of  trade  or  related  services  may  also  be 
subject  to  the  provisions  of  this  Order. 
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C.  As  provided  by  Section  787.12(a)  of 
the  Regulations,  without  prior 
disclosure  of  the  facts  to  and  specific 
authorization  of  the  Office  of  Exporter 
Services,  in  consultation  with  the  Office 
of  Export  Enforcement,  no  person  may 
directly  or  indirectly,  in  any  manner  or 
capacity:  (i)  Apply  for,  obtain,  or  use 
any  license.  Shipper's  Export 
Declaration,  bill  of  lading,  or  other 
export  control  document  relating  to  an 
export  or  reexport  of  commodities  or 
technical  data  by,  to,  or  for  another 
person  then  subject  to  an  order  revoking 
or  denying  his  export  privileges  or  then 
excluded  from  practice  before  the 
Bureau  of  Export  Administration;  or  (ii) 
order,  buy.  receive,  use,  sell,  deliver, 
store,  dispose  of,  forward,  transport, 
finance,  or  otherwise  service  or 
participate:  (a)  in  any  transaction  which 
may  involve  any  commodity  or 
technical  data  exported  or  to  be 
exported  from  the  United  States;  (b)  in 
any  reexport  thereof;  or  (c)  in  any  other 
transaction  which  is  subject  to  the 
Export  Administration  Regulations,  if 
the  person  denied  export  privileges  may 
obtain  any  benefit  or  have  any  interest 
in.  directly  or  indirectly,  any  of  these 
transactions. 

Third,  that  a  copy  of  this  Order  shall 
be  served  on  Abelairas  and  on  the 
Department. 

Fourth,  that  this  Order,  as  affirmed  or 
modified,  shall  become  effective  upon 
entry  of  the  final  action  by  the  Under 
Secretary  for  Export  Administration,  in 
accordance  with  the  Act  (50  U.S.C.A. 
app.  §  2412(c)(1))  and  the  Regulations 
(15  CFR  788.23). 
Edward ).  Kuhlinann. 
Administrative  Law  Judge. 
Entered  this  17th  day  of  May,  1995. 
To  be  considered  in  the  30  day  sUtutory 
review  process  which  is  mandated  by  Section 
13(c)  of  the  Act,  submissions  must  be 
received  in  the  Office  of  the  Under  Secretary 
for  Export  Administration,  U.S.  Department 
of  Commerce,  14th  and  Constitution  Ave., 
N.W.,  Room  3898B,  Washington,  D.C.,  20230, 
within  12  days.  Replies  to  the  other  party's 
submission  are  to  be  made  within  the 
following  8  days.  15  CFR  788.23(b).  50  PR 
53134  (1985).  Pursuant  to  Section  13  (c)(3)  of 
the  Act,  the  order  of  the  final  order  of  the 
Under  Secretary  may  be  appealed  to  the  U.S. 
Court  of  Appeals  for  the  District  of  Columbia 
within  15  days  of  its  issuance. 

IFR  Doc.  95-14396  Filed  6-12-95;  8:45  am) 
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Foreign-Trade  Zones  Board 

[Docket  29-05] 

Foreign-Trade  Zone  40— Cleveland, 
OH,  Application  for  Subzone,  Ben 
Venue  Lat>oratories  (Pharmaceutical 
Products)  Bedford,  OH 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Cleveland-Cuyahoga 
County  Fort  Authority,  grantee  of  FTZ 
40.  requesting  special-purpose  subzone 
status  for  the  pharmaceutical 
manufacturing  facility  of  Ben  Venue 
Laboratories,  Inc.  (BVL).  in  Bedford. 
Ohio.  The  application  was  submitted 
pursuant  to  the  provisions  of  the 
Foreign-Trade  Zones  Act.  as  amended 
(19  U.S.C.  81a-81u).  and  the  regulations 
of  the  Board  (15  CFR  part  400).  It  was 
formally  filed  on  May  31, 1995. 

BVL  is  a  privately-owned  company 
whose  primary  business  is  the  contract 
manufacture  of  sterile,  injectable 
pharmaceutical  products  for  major  U.S. 
and  foreign  pharmaceutical  companies. 
BVL  also  develops  and  manufactures 
products  for  many  small,  primarily 
biotechnology-based  firms,  and 
manufactures  its  own  line  of  generic 
oncology  products  and  injectable 
pharmaceuticals. 

BVL's  plant  (7  bldgs.  totalling  200.000 
sq.  ft.  on  10  acres)  is  located  at  300 
Northfield  Road.  Bedford,  Ohio,  some 
17  miles  south  of  Cleveland.  The  facility 
is  primarily  used  to  produce  sterile, 
injectable  pharmaceutical  products, 
such  as  antibiotics,  antivirals, 
biologicals,  cardiovasculars,  diagnostics 
and  oncologics.  Bulk  active  ingredients 
for  certain  oncologic  products  are 
sourced  abroad.  The  company  may  also 
purchase  from  abroad  other  bulk,  active 
ingredients  and  materials  in  the 
following  general  categories: 
hydrocarbons  and  derivatives,  alcohols 
and  derivatives,  phenols,  ethers,  acetals. 
aldehydes  and  derivatives,  ketones, 
quinones,  mono-  and  polycarboxylic 
acids  and  derivatives,  amine- function 
compounds,  oxygen  function 
compounds,  ammonium  salts, 
carboxyimide-function  compounds, 
nitrile-function  compounds,  hydrazine/ 
hydroxylamine  derivatives,  nitrogen 
function  compounds,  organo-sulfur 
compounds,  heterocyclic  compounds, 
sulfonamides,  vitamins,  hormones, 
glycosides,  vegetable  alkaloids,  sugars, 
antibiotics,  and  other  organic 
compounds.  Some  10  percent  of 
production  is  exported. 

Zone  procedures  would  exempt  BVL 
from  Customs  duty  payments  on  foreign 
materials  used  in  production  for  export. 
On  domestic  shipments,  the  company  or 
its  customers  (in  the  case  of  sales  to 


planis  operating  under  zone  procedures) 
would  be  able  to  choose  the  duty  rates 
that  apply  to  the  finished  products 
(duty-free).  The  duty  rates  on  foreign- 
sourced  items  range  from  duty-free  to 
18.6  percent.  At  the  outset,  zone  savings 
would  primarily  involve  choosing  the 
finished  product  duty  rate  (duty-free) 
for  a  customer's  product  (HTSUS 
3004.90.9015),  instead  of  the  rate  (6.8%) 
otherwise  applicable  to  the  foreign 
active  ingredient  (HTSUS 
2934.90.3000).  The  application 
indicates  that  the  savings  from  zone 
procedures  will  help  improve  the 
plant's  international  competitiveness. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  is  invited  from 
interested  parties.  Submissions  (original 
and  3  copies)  shall  be  addressed  to  the 
Board's  Executive  Secretary  at  the 
address  below.  The  closing  period  for 
their  receipt  is  August  14, 1995. 
Rebuttal  comments  in  response  to 
material  submitted  during  the  foregoing 
j)eriod  may  be  submitted  during  the 
subsequent  15-day  period  (to  August  28. 
1995). 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
for  public  inspection  at  each  of  the 
following  locations: 
U.S.  Department  of  Commerce  District 

Office.  Bank  One  Center.  Suite  700. 

600  Superior  Avenue.  Cleveland, 

Ohio  44114 
Office  of  the  Executive  Secretary. 

Foreign-Trade  Zones  Board.  U.S. 

Department  of  Commerce,  Room 

3716. 14th  and  Pennsylvania  Avenue. 

NW..  Washington.  DC  20230 

Dated:  June  5. 1995. 
John  J.  Da  Poole,  Jr., 

Executive  Secretary. 

[FR  Doc.  95-14460  Filed  6-12-95;  8:45  am] 
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International  Trade  Administration 

[A-42ft-801,A-475-801] 

Antifriction  Bearings  (Other  Than 
Tapered  Roller  Bearings)  and  Parts 
Thereof  From  Germany  and  Italy; 
Amended  FinaJ  Results  of 
Antidumping  Duty  Administrative 
Reviews 

agency:  Import  Administration. 

International  Trade  Administration. 

Department  of  Commerce. 

ACTION:  Notice  of  amended  final  results 

of  antidumping  duty  administrative 

reviews. 
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SUMMARY:  On  February  28. 1995.  the 
Department  of  Commerce  (the 
Department)  published  the  final  results 
of  its  administrative  reviews  of  the 
antidumping  duty  orders  on  antifriction 
bearings  (other  than  tapered  roller 
bearings)  and  parts  thereof  (AFBs)  from 
Germany  and  Italy  (60  FR  10900. 
10959).  On  May  10. 1995,  the  Court  of 
International  Trade  (OT)  ordered  the 
Department  to  correct  four  ministerial 
errors  in  the  final  results  with  respect  to 
AFBs  from  Germany  sold  by  FAG  and 
one  ministerial  error  in  the  final  results 
writh  respect  to  AFBs  from  Italy  sold  by 
FAG.  Accordingly,  we  are  amending  our 
final  results  of  administrative  review  of 
the  antidumping  duty  orders  on  AFBs 
from  Germany  and  Italy  with  respect  to 
FAG.  The  reviews  cover  the  period  May 
1.  1992.  through  April  30.  1993.  The 
"classes  or  kinds"  of  merchandise 
covered  by  these  reviews  are  ball 
bearings  and  parts  thereof  (BBs), 
cylindrical  roller  bearings  and  parts 
thereof  (CRBs).  and  spherical  plain 
bearings  and  parts  thereof  (SPBs). 

EFFECTIVE  DATE:  June  13. 1995. 

FOn  FURTHER  INFORMATION  CONTACT:  Kris 
Campbell  or  Michael  Rill.  Office  of 
Antidumping  Compliance.  Import 
Administration.  U.S.  Department  of 


Commerce.  14th  Street  and  Constitution 
Avenue.  N.W..  Washington,  D.C.  20230; 
telephone  (202)  482^733. 

SUPPI^MENTARY  INFORMATKW: 

Background 

On  February  28. 1995.  the  Department 
published  the  final  results  of 
antidumping  duty  administrative 
review,  partial  termination,  and 
revocation  in  part  of  the  antidumping 
duty  orders  on  antifriction  bearings 
(other  than  tapered  roller  bearings)  and 
parts  thereof  from  France,  et  al.  (60  FR 
10900).  and  from  Italy  (60  FR  10959). 
The  review  period  is  May  1.  1992, 
through  April  30. 1993.  The  classes  or 
kinds  of  merchandise  covered  by  these 
reviews  are  BBs.  CRBs,  and  SPBs.  For  a 
detailed  description  of  the  products 
covered  under  these  classes  or  kinds  of 
merchandise,  including  a  compilation  of 
all  pertinent  scope  determinations,  see 
the  "Scope  Appendix"  of  the  final 
results  referenced  above. 

One  respondent,  FAG,  challenged  the 
final  results  before  the  CTT,  alleging 
ministerial  errors  in  the  final  results  for 
AFBs  from  Germany  and  Italy.  On  May 
10,  1995.  the  OT  ordered  the 
Department  to  correct  the  errors  and 
publish  the  amended  final  results  in  the 
Federal  Register. 


Amended  Final  Results  of  Review 

The  CTT  ordered  the  Department  to 
make  the  following  corrections  to  its 
analysis  for  FAG  Germany;  (1)  Calculate 
the  profit  on  home  market  sales  to 
related  parties,  and.  where  the  profit  is 
not  significantly  less  than  the  profit  on 
sales  to  unrelated  parties,  use  the  profit 
for  the  class  or  kind  as  reported  by  FAG: 

(2)  in  the  calculation  of  profit  for 
constructed  value,  deduct  certain  home 
market  expenses  from  the  net  unit  price; 

(3)  make  an  addition  of  other  revenue  to 
the  unit  price  prior  to  applying  the  best 
information  available  (BLA)  rate  to  unit 
price;  and  (4)  with  respect  to  both  FAG 
Germany  and  FAG  Italy,  remove  sales 
FAG  made  to  one  U.S.  customer  for 
whom  rebates  were  correctly  reported 
prior  to  applying  the  BIA  rebate  rate.  We 
have  corrected  the  ministerial  errors  in 
FAG's  margin  calculations  for  the 
amended  final  results  of  review  for  the 
period  May  1. 1992,  through  April  30, 
1993. 

Based  on  the  correction  of  the 
ministerial  errors  in  our  calculations  for 
FAG,  we  have  determined  that  the 
following  percentage  weighted-average 
margins  exist  for  the  period  May  1. 
1992,  through  April  30.  1993: 


Manufacturer/exporter 

Country 

BBS 

CRBs 

SPBs 

FAG 

FAG 



Germany „ 

Itaiy  

11.85 
2.70 

16.25 
(•) 

18.98 

*  No  U.S.  sates  during  the  review  period. 


Based  on  these  results,  the 
Department  will  instruct  the  Customs 
Service  to  collect  cash  deposits  of 
estimated  antidumping  duties  on  all 
appropriate  entries  in  accordance  with 
the  procedures  discussed  in  the  final 
results  of  these  reviews.  These  deposit 
requirements  are  eHiective  for  all 
shipments  of  the  subject  merchandise 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the  date  of 
publication  of  this  notice  and  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review. 

This  notice  serves  as  a  reminder  to 
importers  of  their  responsibility  under 
19  CFR  353.26  to  file  a  certificate 
regarding  the  reimbursement  of 
antidumping  duties  prior  to  liquidation 
of  the  relevant  entries  during  the  review 
period.  Failure  to  comply  with  this 
requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  occurred 
and  the  subsequent  assessment  of 
double  antidumping  duties. 


This  amendment  of  final  results  of 
review  and  notice  are  in  accordance 
writh  section  751(0  of  the  Tariff  Act  (19 
U.S.C.  1673(d))  and  19  CFR  353.28(c). 

Dated:  June  6. 1995. 
Paul  L.  Joffis, 

Deputy  Assistant  Secretary  for  Import 

Administration. 

(FR  Doc  95-14459  Filed  6-12-95;  8:45  am) 

BILUNO  COOC  3610-06-^ 


University  of  Illinois  et  al.;  Notice  of 
Consolidated  Decision  on  Applications 
for  Duty-Free  Entry  of  Electron 
Microscopes 

This  is  a  decision  consolidated 
pursuant  to  Section  6(c)  of  the 
Educational.  Scientific,  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651.  80  Stat.  897;  15  CFR  part 
301).  Related  records  can  be  viewed 
between  8:30  A.M.  and  5:00  P.M.  in 
Room  4211.  U.S.  Department  of 
Commert:e.  14th  and  Constitution 
Avenue  NW..  Washington.  DC. 


Docket  Number:  95-016.  AppHcant: 
Jersey  City  State  College.  Jersey  City.  NJ 
07305.  Instrument:  Electron  Microscope, 
Model  JEM  1010.  Manufacturer:  JEOL 
Ltd.,  Japan.  Intended  Use:  See  notice  at 
60  FR  16619,  March  31,  1995.  Order 
Date:  September  22,  1994. 

Docket  Number:  95-022.  Applicant: 
University  of  Illinois  at  Urbana- 
Champaign,  Urbana,  IL  61801. 
Instrument:  Electron  Microscope.  Model 
CM200.  Manufacturer:  Philips,  The 
Netherlands.  Intended  Use:  See  notice  at 
60  FR  20967,  April  28,  1995.  Order 
Date:  November  29, 1994. 

Docket  Number:  95-023.  Applicant: 
Department  of  Veteran  Affairs.  San  Juan, 
PR  00927-5800.  Instrument:  Electron 
Microscope.  Model  CMIOO. 
Manufacturer:  Philips.  The  Netherlands. 
Intended  Use:  See  notice  at  60  FR 
20968.  April  28. 1995.  Order  Date: 
September  14.  1994. 

Docket  Number:  95-025.  Applicant: 
John  L.  McClellan  Memorial  Hospital. 
Little  Rock.  AR  72205.  Instrument: 
Electron  Microscope.  Model  JEM-1010. 
Manufacturer:  JEOL  Ltd..  Japan. 
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Intended  Use:  See  notice  at  60  FR 
20968.  April  28, 1995.  Order  Date: 
September  9. 1994. 

Docket  Number:  95-027.  Applicant: 
Samuel  S.  Stratton  Department  of 
Veterans  Affairs  Medical  Center, 
Albany,  NY  12208.  Instrument:  Electron 
Microscop)e,  Model  CMIOO. 
Manufacturer:  Philips,  The  Netherlands. 
Intended  Use:  See  notice  at  60  FR 
20968,  April  28. 1995.  Order  Date: 
September  30. 1994. 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  these 
instruments  are  intended  to  be  used, 
was  being  manufactured  in  the  United 
States  at  the  time  the  instruments  were 
ordered,  fleosons;  Each  foreign 
instrument  is  a  conventional 
transmission  electron  microscope 
(CTEM)  and  is  intended  for  research  or 
scientific  educational  uses  requiring  a 
CTEM.  We  know  of  no  CTEM,  or  any 
other  instrument  suited  to  these 
purposes,  which  was  being 
manufactured  in  the  United  States 
either  at  the  time  of  order  of  each 
instrument  or  at  the  time  of  receipt  of 
application  by  the  U.S.  Customs 
Service. 

Frank  W.  Creel, 

Director.  Statutory  Import  Programs  Staff. 
(FR  Doc.  95-14458  Filed  6-12-93;  8:45  am] 

BIUJNGCOOC  3S10-06-F 


Applications  for  Duty-Free  Entry  of 
Scientific  Instruments 

Pursuant  to  Section  6(c)  of  the 
Educational.  Scientific  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651;  80  Stat.  897;  15  CFR  part 
301).  we  invite  comments  on  the 
question  of  whether  instruments  of 
equivalent  scientific  value,  for  the 
purposes  for  which  the  instrvunents 
shown  below  are  intended  to  be  used, 
are  being  manufactured  in  the  United 
States. 

Comments  must  comply  with  15  CFR 
301.5(a)(3)  and  (4)  of  the  regulations  and 
be  filed  within  20  days  with  the 
Statutory  Import  Programs  Staff,  U.S. 
Department  of  Commerce,  Washington, 
DC  20230.  Applications  may  be 
examined  between  8:30  A.M.  and  5:00 
P.M.  in  Room  4211.  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue  NW..  Washington.  DC. 

Docket  Number:  95-038.  Applicant: 
University  of  California,  Berkeley, 
Department  of  Integrative  Biology,  3060 
Valley  Life  Science  Bldg.,  #3140. 
Berkeley.  CA  94720-3140.  Instrument: 
Mass  Spectrometer.  Manufacturer 


Europa  Scientific  Ltd.,  United  Kingdom. 
Intended  t/se.The  instrument  will  be 
used  to  measure  the  heavy  isotopes  "N 
and  'K;  and  therefore  trace  the  source 
and  sink  for  N  and  C  containing 
compounds  during  Ihe  study  of  the 
cycling  of  nitrogen  and  carbon  through 
the  natural  ecosystem.  Application 
Accepted  by  Commissioner  of  Customs: 
April  26, 1995. 

Docket  Number:  95-040.  Applicant: 
University  of  Kentucky,  Department  of 
Physics  and  Astronomy,  Lexington,  KY 
40506-0055.  /nstrumenf;  Electron- 
Electron  Coincidence  Apparatus. 
Manufacturer:  University  of 
Southhampton.  United  Kingdom. 
Intended  Use:  The  instrument  vvrill  be 
used  to  study  the  electron-impact 
ionization  of  helium  using  the 
technique  of  electron-electron 
coincidence  spectrometry.  Application 
Accepted  by  Commissioner  of  Customs: 
May  5. 1995. 

Docket  Number:  95-041.  Applicant: 
University  of  South  Florida.  Department 
of  Marine  Sciences,  140  Seventh 
Avenue,  South,  St.  Petersburg.  FL 
33701.  Instrument:  ICP  Mass 
Spectrometer.  Model  PlasmaQuad. 
Manufacturer:  Fisons  Instruments. 
United  Kingdom.  Intended  l/se; The 
instrument  will  be  used  for  studies  of 
rare  earth  elements  and  transition 
metals.  Experiments  will  consist  of  the 
study  of  the  complexation  behaviors  of 
trivalent  rare  earth  ions  (e.g.  La'  * )  with 
carbonate  ions  (Cos^)  in  solution  and 
the  study  of  precipitation  of  metals  ions 
with  phosphate  (P04^)  in  seawater.  In 
addition,  the  instrument  will  be  used  for 
educational  purposes  in  an  instrument 
methods  course  which  will  train 
students  in  the  measurement  of  solute 
concentrations  in  seawater.  Application 
Accepted  by  Commissioner  of  Customs: 
May  8. 1995. 

Docket  Number:  95-042.  Applicant: 
University  of  California.  Santa  Cruz. 
Institute  of  Marine  Sciences.  1156  High 
Street.  Santa  Cruz.  CA  95064. 
Instrument:  Mass  Spectrometer  System. 
Manufacturer:  Europa  Scientific.  United 
Kingdom.  Intended  Use:  The  instrument 
will  be  used  for  studies  of  nitrogen  and 
carbon  cycling  in  seawater  and 
sediments.  These  studies  will  involve 
measurements  of  the  rates  of  nitrogen 
assimilation,  nitrification  and 
denitrification  in  various  aquatic 
environments  The  measurements 
involve  addition  of  tracer  and 
subsequent  analysis  of  the  C  or  N 
isotopic  content  of  various  nitrogen  and 
carbon  compounds  in  seawater.  The 
instrument  will  also  be  used  in  support 
of  graduate  research  in  oceanography. 


Application  Accepted  by  Commissioner 
of  Customs:  May  8, 1995. 

Frank  W.  Creel, 

Director.  Statutory  Import  Programs  Staff. 
[FR  Doc.  95-14457  Filed  6-12-95;  8:45  am] 

BILUNG  COOC  3$10-0»-F 


National  Oceanic  and  Atmospheiic 
Administration 

p.o.060595q 

Mid-Atiantic  Fishery  Management 
Council;  Meetings 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meetings. 

summary:  The  Mid-Atlantic  Fishery 
Management  Council  and  its  Habitat 
Committee.  Large  Pelagics/Sharks 
Committee,  and  Demersal  Species 
Committee  will  hold  public  meetings. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  R.  Keifer,  Executive  Director; 
telephone  302-674-2331. 
DATES:  The  meetings  will  be  held  on 
June  27-29,  1995. 

ADDRESSES:  The  meetings  will  be  held  at 
the  Radisson  Hotel  Islandia,  3635 
Express  Drive  North,  Hauppauge,  Long 
Island.  NY  11788;  telephone:  516-232- 

3000. 

Council  address:  Mid-Atlantic  Fishery 
Management  Council.  300  S.  New 
Street,  Dover,  DE  19901. 
SUPPLEMENTARY  INFORMATION:  On  June 
27,  the  Habitat  Committee  will  meet 
from  1:00  p.m.  until  3:00  p.m.  and  the 
Large  Pelagics/Sharks  Committee  will 
meet  from  3:00  p.m.  until  5:00  p.m.  On 
June  28,  the  Council  will  meet  ft-om  8:00 
a.m.  until  12:00  p.m.,  followed  by  the 
Demersal  Species  Committee  meeting 
from  1:30  p.m.  until  4:30  p.m.  On  June. 
29,  the  Council  wrill  meet  from  8:00  a.m. 
until  approximately  noon. 

The  following  topics  may  be 
discussed: 

(1)  Artificial  Reef  Policy. 

(2)  Bluefin  tuna  management. 

(3)  Review  of  public  comments  on 
Amendment  7  to  the  Summer  Flounder 
Fishery  Management  Plan  (FMP). 

(4)  Review  hearing  material  for 
Amendment  7  to  the  Summer  Flounder 
FMP. 

(5)  Possible  adoption  of  Amendment 
7  to  the  Summer  Flounder  FMP  for 
Secretarial  approval. 

(6)  Other  fisnery  management  matters. 
The  Council  meeting  may  be  revised. 

lengthened  or  shortened  based  on  the 
progress  of  the  meeting.  The  Council 
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may  go  into  closed  session  to  discuss 
personnel  or  national  security  matters. 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Joanna  Davis  on 
(302)  674-2331,  at  least  5  days  prior  to 
the  meeting  date. 

Dated:  June  7. 1995. 
Richard  W.  Surdi, 

Acting  Director.  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
[FR  Doc.  95-14426  Filed  6-12-95;  8:45  am) 

BtLLMQ  COW  3810-22-F 


P.O.  05269SB] 

Pacific  Rshery  Management  Council; 
Public  Meetings 

AQENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meetings; 

request  for  comments. 

SUMMARY:  The  Pacific  Fishery 

Management  Council  (Council)  will 

hold  public  meetings. 

DATES:  The  meetings  will  be  held  on 

June  26-29,  1995. 

ADDRESSES:  The  meetings  will  be  held  at 

the  Monarch  Hotel  and  Conference 

Center,  12566  SE  93rd  Avenue, 

Clackamas,  OR  97015;  telephone:  (503) 

652-1515. 

Submit  comments  to:  Lawrence  D. 
Six,  Executive  Director,  Pacific  Fishery 
Management  Council;  2130  SW  Fifth 
Avenue,  Suite  224;  Portland,  OR  97201; 
telephone:  (503)  326-6352. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lawrence  D.  Six;  telephone:  (503)  326- 
6352. 

SUPPLEMENTARY  INFORMATION:  The 
purp>ose  of  these  meetings  is  to  take  a 
comprehensive  look  at  the  groundfish 
fishery,  goals  and  objectives  of  the 
fishery  management  plan,  and  problems 
identified  by  the  industry,  other 
interested  public,  and  management 
agencies.  The  Council  is  referring  to  this 
as  a  "scoping  session"  to  identify  issues 
that  may  or  may  not  lead  to  preparation 
of  a  Federal  environmental  impact 
statement.  The  Council  believes  the 
public  process  of  problem 
identification,  open  discussion,  and 
consideration  of  alternative  solutions  is 
appropriate  for  this  review  of  the 
groimdfish  management  program. 

The  format  of  these  meetings  will  be 
a  departure  from  the  typical  Council 
meeting  format. 


June  26, 1995 

The  Council  will  convene  at  1:30 
p.m.,  to  address  some  non-groundfish 
issues. 

June  27. 1995 

The  Council  will  recess  and  three 
discussion  groups  (trawl,  nontrawl  and 
sport)  will  convene  at  8:00  a.m.,  to 
address  groundfish  management  issues. 
Each  group  will  have  an  impartial,  but 
knowledgeable,  facilitator  and  a 
recorder.  These  sessions  are  open  to  the 
public. 

June  28, 1995 

The  Council  will  reconvene  at  8:00 
a.m.,  to  address  non-groundfish  issues 
while  the  facilitators  and  recorders 
prepare  their  reports. 

June  29, 1995 

Beginning  at  8:00  a.m.,  the  Council 
will  address  groundfish  agenda  items, 
including  scoping,  and  the  discussion 
group  reports  will  be  presented  for 
Council  consideration  and  action.  The 
meetings  may  continue  each  day  into 
the  evening  hours,  if  necessary,  to 
complete  business. 

Pacific  whiting  allocation  will  not  be 
considered  at  the  June  meeting.  As  the 
3-year  whiting  agreement  carries 
through  the  1996  season,  whiting 
allocation  will  be  addressed  in  late  1995 
and  early  1996. 

The  following  items  are  on  the 
Council  agenda: 

A.  Call  to  Order 

1.  Opening  remarks,  introductions, 
roll  call; 

2.  Approve  March  and  April  1995 
minutes;  and 

3.  Approve  agenda. 

B.  Administrative  and  Other  Matters 

1.  Report  of  the  Budget  Committee; 

2.  Status  of  legislation; 

3.  Appointments;  and 

4.  Approve  August  1995  agenda. 

C.  Salmon  Management 

1.  Status  of  regulations  and  fisheries; 

2.  Salmon  Methodology  Review: 
Colimibia  River  Chinook  Abundance 
Predictor;  and 

3.  Update  on  NMFS  request  for 
escapement  goal  review. 

D.  Pacific  Halibut  Management 

1.  Annual  management  schedule/ 
process;  and 

2.  Estimate  of  halibut  bycatch. 

E.  Groundfish  Management 

1.  Scoping  process; 

2.  Status  of  Federal  regulations 
implementing  Council  actions; 


3.  Status  of  fisheries  and  inseason 
adjustments; 

4.  Requirements  for  fish  tickets  on 
vessels,  sorting  of  species  and  shrimp 
pot  trip  limits; 

5.  Status  of  the  Oregon  Trawl  Fishery 
Data  Collection  Program; 

6.  Report  of  the  cSserver/Data 
Collection  Program  Steering  Committee; 
and 

7.  Scoping  session  on  groundfish 
management. 

F.  Coastal  Pelagic  Species  Management 

1.  Anchovy  spawning  biomass  and 
quotas  for  1995-96  season;  and 

2.  Final  action  on  coastal  pelagic 
species  fishery  management  plan. 

G.  Dungeness  Crab  Management — 
Determining  if  a  Federal  Plan  Should  Be 
Developed 

Oral  public  comments  on  action  items 
on  the  agenda  will  be  accepted  prior  to 
action  on  each  item.  Public  comments 
on  fishery  issues  not  on  the  agenda  will 
be  accepted  on  June  28  at  4:00  p.m. 

Other  Meetings 

The  Groundfish  Management  Team 
will  meet  on  June  26,  at  8:00  a.m.,  to 
address  groundfish  management  items 
on  the  Council  agenda. 

The  Scientific  and  Statistical 
Committee  will  meet  on  June  26,  at 
10:00  a.m.,  to  address  scientific  issues 
on  the  Council  agenda. 

The  Budget  Committee  will  meet  on 
June  26,  at  10:00  a.m.,  to  review  the 
status  of  the  fiscal  year  1995  budget  and 
discuss  funding  priorities  for  fiscal  year 
1996. 

The  Groundfish  Advisory  Subpanel 
will  meet  on  June  26,  at  1:00  p.m.,  and 
on  June  28,  from  8:00  a.m.  imtil  noon, 
if  necessary,  to  address  groundfish 
management  items  on  the  Council 
agenda. 

The  Observer/Data  Collection 
Program  Steering  Committee  will  meet 
on  June  26,  at  7:00  p.m.,  to  review  the 
proposed  Oregon  State  Data  Collection 
Program  and  related  issues. 

The  Enforcement  Consultants  will 
meet  on  June  26,  at  7:00  p.m.,  to  address 
enforcement  issues  related  to  Council 
agenda  items. 

The  Groundfish  Permit  Review  Board 
will  meet  on  June  28,  at  2:00  p.m.,  to 
bear  appeals. 

Detailed  agendas  for  the  above 
advisory  meetings  will  be  available  from 
the  Council  after  June  16, 1995. 

In  addition,  on  June  28,  at  7:00  p.m., 
NMFS  scientists  will  discuss  the  results 
of  the  1994  slope  trawl  survey. 

The  Scientific  and  Statistical 
Committee,  which  meets  June  26,  will 
accept  public  comments  at  4:00  p.m. 
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Written  public  comments  are 
acriepted  by  the  Council  at  any  time  (see 
ADDRESSES):  however,  the  public  is 
encouraged  to  submit  written  comments 
as  far  in  advance  of  meetings  as 
possible.  Written  comments  received  in 
the  office  by  June  21.  1995.  will  be 
copied  and  distributed  to  Council 
members  and  advisory  entities.  After 
that  date,  individuals  wishing  to  present 
written  comments  should  bring  35 
copies  to  the  Council  meeting. 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Michelle  Sailer  at 
(503)  326-6352,  at  least  5  days  prior  to 
the  meeting  date. 

Dated:  June  7, 1995. 
Richard  W.  Surdi, 
Acting  Director.  Office  of  Fisheries 
Conservation  and  Management.  National 
Marine  Fisheries  Service. 
|FR  Doc.  95-14427  Filed  6-12-95;  8:45  am) 
BtLLMQ  COOC  UlO-O-f 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Request  for  Public  Comments  on 
Bilateral  Textile  Consultations  With  the 
Government  of  the  Former  Yugoslav 
Republic  of  Macedonia  on  Certain 
Wool  Textile  Products 

June  6, 1995. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Notice. 


FOR  FURTHER  INFORMATION  CONTACT: 
Anne  Novak,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on 
categories  for  which  consuhations  have 
been  requested,  call  (202)  482-3740. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3,  1972.  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

On  May  26. 1995,  under  the  terms  of 
Section  204  of  the  Agricultural  Act  of 
1956,  as  amended,  the  Government  of 
the  United  States  requested 
consultations  with  the  Government  of 
the  Former  Yugoslav  Republic  of 
Macedonia  with  respect  to  wool  textile 
products  in  Category  434.  produced  or 
manufactured  in  the  Former  Yugoslav 
Republic  of  Macedonia. 

The  purpose  of  this  notice  is  to  advise 
the  public  that,  if  no  solution  is  agreed 


upon  in  consultations  with  the 
Government  of  the  Former  Yugoslav 
Republic  of  Macedonia,  the  Committee 
for  the  Implementation  of  Textile 
Agreements  may  later  establish  a  limit 
for  the  entry  and  withdrawal  from 
warehouse  for  consumption  of  wool 
textile  products  in  Category  434, 
produced  or  manufactured  in  the 
Former  Yugoslav  Republic  of 
Macedonia  and  exported  during  the 
twelve-month  period  which  began  on 
May  26. 1995  and  extends  through  May 
25, 1996,  at  a  level  of  not  less  than  8,226 
dozen. 

A  statement  of  serious  damage 
concerning  Category  434  follows  this 
notice. 

Anyone  wishing  to  comment  or 
provide  data  or  information  regarding 
the  treatment  of  Category  434.  or  to 
comment  on  domestic  production  or 
availability  of  products  included  in 
Category  434,  is  invited  to  submit  10 
copies  of  such  comments  or  information 
to  Rita  D.  Hayes,  Chairman,  Committee 
for  the  Implementation  of  Textile 
Agreements,  U.S.  Department  of 
Commerce,  Washington,  DC  20230; 
ATTN:  Helen  L.  LeGrande.  The 
comments  received  will  be  considered 
in  the  context  of  the  consultations  with 
the  Government  of  the  Former  Yugoslav 
Republic  of  Macedonia. 

Because  the  exact  timing  of  the 
consuhations  is  not  yet  certain, 
comments  should  be  submitted 
promptly.  Comments  or  information 
submitted  in  response  to  this  notice  will 
be  available  for  public  inspection  in  the 
Office  of  Textiles  and  Apparel,  room 
H3100,  U.S.  Department  of  Commerce, 
14th  and  Constitution  Avenue  NW.. 
Washington.  DC. 

Further  comments  may  be  invited 
regarding  particular  comments  or 
information  received  from  the  public 
which  the  Committee  for  the 
Implementation  of  Textile  Agreements 
considers  appropriate  for  further 
consideration. 

The  solicitation  of  comments 
regarding  any  aspect  of  the  agreement  or 
the  implementation  thereof  is  not  a 
waiver  in  any  respect  of  the  exemption 
contained  in  5  U.S.C.  553(a)(1)  relating 
to  matters  which  constitute  "a  foreign 
affairs  function  of  the  United  States." 

The  United  States  remains  committed 
to  finding  a  solution  concerning 
Category  434.  Should  such  a  solution  be 
reached  in  consultations  with  the 
Government  of  the  Former  Yugoslav 
Republic  of  Macedonia,  further  notice 
will  be  published  in  the  Federal 
Register. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 


CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  59  FR  65531. 
published  on  December  20, 1994). 
Rita  D.  Hayes. 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements 

Statement  of  Serious  Damage 

Macedonia 

Men's  and  Boys'  Wool  Coats  Other  Than 

Suit  Type— Category  434 

May  1995 

Import  Situation  and  Conclusion 

U.S.  imports  of  men's  and  boys'  wool 
coats  other  than  suit  type.  Category  434. 
from  the  Former  Yugoslav  Republic  of 
Macedonia  reached  8.226  dozen  for  the 
year  ending  February  1995.  79  percent 
above  the  4,602  dozen  imported  in  the 
year  ending  February  1994.  Imports 
from  were  4.4  percent  of  total  U.S. 
imports  of  Category  434  for  the  year 
ending  February  1995,  and  were 
equivalent  to  5.4  percent  of  U.S. 
production  of  Category  434  in  calendar 
year  1994. 

U.S.  imports  men's  and  boys'  non-suit 
type  wool  coats.  Category  434,  from 
during  1994  entered  the  U.S.  at  an 
average  landed  duty-paid  value  of 
$658.37  per  dozen,  39  percent  below 
U.S.  producers'  average  price  for  men's 
and  boys'  wool  coats  other  than  suit 
type. 

The  sharp  and  substantial  increase  of 
low  priced  imports  ft-om  the  Former 
Yugoslav  Republic  of  Macedonia  is 
causing  serious  damage  to  the  U.S. 
market  for  men's  and  boys'  wool  coats 
other  than  suit  type. 
U.S.  Production.  Import  Penetration,  and 
Market  Share 

U.S.  production  of  men's  and  boys' 
wool  coats  other  than  suit  type. 
Category  434,  declined  in  1994,  falling 
to  151,000  dozen,  4  percent  below  the 
1993  production  level.  In  contrast 
imports  of  Category  434  surged  to 
190,000  dozen  in  1994,  42  percent 
above  the  134,000  dozen  imported  in 
1993. 

The  ratio  of  imports  to  domestic 
production  increased  from  85  percent  in 
1993  to  125  percent  in  1994  The  share 
of  this  market  held  by  domestic 
manufacturers  fell  from  54  percent  in 
1993,  to  44  percent  in  1994,  a  ten 
percentage  point  decline. 
|FR  Doc.  95-14364  Filed  6-12-95;  8:45  ami 
WLUNG  C006  3S10-OR-F 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Notice  of  Availability  of  the  Record  of 
Decision  on  the  Final  Environment 
Impact  Statement  for  Disposal  and 
Reuse  of  Fort  Benjamin  Harrison, 
Indiana 

AGENCY:  Department  of  the  Army,  DoD. 
ACTION:  Notice  of  availability. 

SUMMARY:  The  Record  of  Decision  (ROD) 
documents  the  Army's  decisions 
regarding  the  primary  Army  action  of 
disposal  of  Fort  Benjamin  Harrison, 
Indiana.  The  ROD  was  developed  in 
accordance  with  the  Council  of 
Environmental  Quality  Regulation  and 
Army  Regulation  200-2.  The  Final 
Environmental  Impact  Statement  (FEIS) 
for  Fort  Benjamin  Harrison  Disposal  and 
Reuse  was  filed  with  the  U.S. 
Environmental  Protection  Agency  on 
January  31, 1995,  and  its  Notice  of 
Availability  was  published  in  the 
Federal  Register  on  February  10, 1995. 

Based  on  the  analysis  contained  in  the 
FEIS  for  Fort  Benjamin  Harrison 
Disposal  and  Reuse,  and  all  public  and 
agency  comments  and  ongoing 
coordination,  the  Army  has  determined 
that  the  FEIS  adequately  addresses  the 
impacts  of  the  Army's  actions  relating  to 
the  disposal  of  excess  property  at  Fort 
Benjamin  Harrison  on  the  biological, 
physical  and  cultural  environment.  As  a 
result  of  this  ROD,  the  Army  will 
proceed  to  dispose  of  excess  property  at 
Fort  Benjamin  Harrison. 

Furthermore,  the  Army  has 
determined  that  the  Encumbered 
Disposal  Alternative  is  the  preferred 
Army  action,  and  that  the  Army  will 
begin  the  action  of  preparing  for 
disposal:  i.e.  placing  excess  land  in 
caretaker  status:  initiating  interim  leases 
and  outgrants  where  appropriate;  and 
proceeding  with  remediation  of 
environmental  contamination  and 
disposal  of  excess  property  parcels  as 
soon  as  they  are  available  and  all 
applicable  environmental  laws  and 
regulations  relating  to  the  disposal 
process  have  been  satisfied. 
Implementation  of  this  action  will  result 
in  disposal  that  achieves  a  responsible 
balance  among  the  primary  goals  of 
disposing  of  property  in  a  timely 
manner,  supporting  Army  requirements, 
protecting  the  environment,  and 
supporting  the  affected  communities  in 
their  effort  to  develop  productive  uses 
of  the  property  for  economic  recovery. 

The  Army  will  seek  fair  market  value 
for  property  where  appropriate.  As 
required  by  the  1990  Base  Closure  Act, 
proceeds  from  this  process  are  placed  in 


the  base  closure  account  to  pay  for  the 
cost  of  closure,  replacement  facilities, 
and  remediation  of  closing  facilities. 

The  ROD  has  been  distributed  to 
interested  agencies  and  the  public  prior 
to  or  simultaneously  with  filing  of  this 
Notice  of  Availability. 
ADDRESSES:  Questions  regarding  the 
ROD,  or  a  request  for  copies  of  the 
document  may  be  directed  to  Mr. 
William  Ray  Haynes,  U.S.  Army  Corps 
of  Engineers,  Louisville  District,  P.O. 
Box  59,  Louisville,  Kentucky  40201- 
0059,  or  call  (502)  582-6475. 

Dated:  June  7, 1995. 
Lewis  D.  Walker, 

Deputy  Assistant  Secretary  of  the  Army 
(Environment.  Safety  and  Occupational 
Health).  OASA(ILB-E). 
(FR  Doc.  95-14365  Filed  6-12-9S;  8:45  am) 

BtLUNa  CODE  3710-Oa-M 


DEPARTMENT  OF  ENERGY 

Financial  Assistance:  State  of  Alaska 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  intent. 

SUMMARY:  The  U.S.  Department  of 
Energy  announces  that  pursuant  to  10 
CFR  600.7(b){2)(i)(C)  it  plans  to 
negotiate  Grant  DE-FC07-95ID13368 
with  the  State  of  Alaska. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marshall  C.  Garr,  Contract  Specialist, 
(208)  526-1536;  U.S.  Department  of 
Energy.  850  Energy  Drive,  MS  1221, 
Idaho  Falls,  ID  893401-1563. 
SUPPLEMENTARY  INFORMATION:  The 
proposed  grant  with  the  State  of  Alaska 
would  provide  fimds  for  completing 
engineering  design,  construction,  and 
construction  project  management 
activities  for  the  Tazimina  Hydroelectric 
Project  near  Iliamna,  Alaska.  This  grant 
would  augment  the  State's  funds 
associated  with  the  construction  of  a 
hydroelectric  project  by  the  Iliamna- 
Newhalen-Nondalton  Electric 
Cooperative,  which  is  to  provide 
electrical  service  to  Native  Americans 
who  reside  near  the  project.  The  Office 
of  Utility  Technologies  has  provided 
$3,370,000  to  the  DOE  Idaho  Operations 
Office  for  support  of  this  project.  The 
total  estimated  cost  for  this  project  is 
$10,500,000  with  the  cooperative 
partners  and  the  State  of  Alaska  sharing 
the  remaining  $7,100,000.  The  applicant 
represents  a  unit  of  government  and  the 
activity  to  be  supported  is  related  to  the 
performance  of  a  government  function 
within  the  subject  jurisdiction.  The 
State  of  Alaska  is  the  appropriate  lead 
agency  for  this  project.  The  statutory 
authority  for  the  proposed  award  is 


Section  2603  of  the  Energy  Policy  Act  of 
1992,  Public  Law  102-486,  codified  at 
42  U.S.C.  13525.  The  Federal  Domestic 
Catalog  Number  is  81.087. 

Dated:  May  25, 1995. 

I.e.  Lee, 

Acting  Director,  Procurement  Services 
Division. 

(FR  Doc.  95-14456  Filed  6-12-«5;  8:45  am] 

BILUNO  COOf  MSO-OI-M 


Golden  Field  Office;  Notice  of  Federal 
Assistance  Award  to  Black  Clawson 
Company,  Inc. 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  financial  assistance 
award  in  response  to  an  unsolicited 
financial  assistance  application. 

SUMMARY:  The  U.S.  Department  of 
Energy  (DOE),  pursuant  to  the  DOE 
Financial  Assistance  Rules.  10  CFR 
600.14.  is  announcing  its  intention  to 
enter  into  a  coo{>erative  agreement  with 
Black  Clawson  Company.  Inc.  (BCC).  to 
develop  new  equipment  and  processes 
to  better  liberate  contaminants  from 
waste  paper  fibers  for  more  efficient 
separation.  The  BCC  project  represents 
an  innovative,  commercially  viable 
technology  that  will  result  in  waste 
reduction  and  decreased  energy  usage. 
ADDRESSES:  Questions  regarding  this 
announcement  may  be  addressed  to  the 
U.S.  Department  of  Energy.  Golden 
Field  Office.  1617  Cole  Blvd.,  Golden, 
Colorado  80401,  Attention:  John  Lewis, 
Contract  Specialist.  The  telephone 
number  is  303-275-4739. 
SUPPLEMENTARY  INFORMATION:  The  DOE 
has  evaluated  the  unsolicited 
application  according  to  paragraph 
600.14  of  the  DOE  Assistance 
Regulations.  10  CFR  part  600,  and  the 
criteria  for  selection  in  paragraph 
600.14(e)(1).  Based  on  this  evaluation,  it 
is  recommended  that  the  unsolicited 
application  for  Federal  Assistance 
entitled,  "Improved  Removal  of  Light 
and  Sticky  Contaminants  From  Waste 
Paper."  submitted  by  BCC,  be  accepted 
for  support.  This  award  will  not  be 
made  for  at  least  14  days,  to  allow  for 
public  comment. 

Under  this  cooperative  agreement, 
BCC  will  develop  new  equipment  and 
processes  to  better  liberate  contaminants 
from  waste  paper  fibers  for  more 
efficient  separation.  The  project  will  be 
conducted  through  four  simultaneous 
development  efforts  over  a  period  of  two 
years.  The  four  developments,  which 
are  interdependent  to  various  extents, 
include:  An  Improved  Contaminant 
Liberation  Unit  (Development  A), 
Vortex  Separation  Unit  (Development 
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B).  Develop  High  Air  Rate  Flotation  to 
Separate  SUckies  and  Light 
Contaminants  (Development  C).  and 
Wax  Removal  by  Washing 
(Development  D). 

The  objective  of  Development  A  is  to 
demonstrate  the  feasibility  of  a  virtually 
dry  initial  dispersion  step  for  the  waste 
paper.  Existing  systems  do  not  use  dry 
dispersion  and  process  waste  paper  in 
three  steps.  With  this  innovation,  sticky 
contaminants  will  be  peeled  off  firom  the 
paper,  by  paper-to-paper/fiber-to-fiber 
rubbing.  Also,  fines  and  ash  particles 
from  the  paper  are  expected  to  cover  the 
sticky  particles  effectively  making  them 
less  sticky  and.  therefore,  enhancing  the 
effectiveness  of  the  one-step  process. 
Development  B  involves  production  and 
testing  of  three  approaches.  These  are: 
(1)  Small  diameter  cyclones,  extra  long, 
for  multiple  unit  installations  (CSL),  (2) 
Large  diameter  cyclone,  long  unit,  for 
single  unit  installation  (CLL),  and  (3) 
Forced  vortex  unit,  with  external  drive 
(FVE).  The  goals  of  this  development  are 
higher  consistency  operation  and  longer 
treatment  times.  The  main  focus  of  this 
development  is  the  large  cyclone 
separator  that  industry  has  not  yet 
achieved.  BCC's  exploratory  tests 
suggest  this  development  can  be 
undertaken  and  a  highly  efficient 
innovative  CLL  design  is  expected. 
Thirdly,  Development  C  proposes  a 
completely  new  separation  approach 
similar  to  deinking  flotation.  The  idea  is 
high  air  rate  flotation  that  provides 
much  shorter  retention  time,  20  seconds 
as  opposed  to  10  minutes  using  existing 
techjiology,  and  smaller  operation  units. 
Lastly,  Development  D  involves  an 
efficiency  improvement  over  current 
systems  that  remove  2-5%  of  wax 
contaminants.  BCC  proposes  to  wash 
wax  out  of  the  pulp  by  displacement  hot 
water  washing  or  intensity  turbulence 
washing. 

The  proposal  has  been  found  to  be 
meritorious,  and  it  is  recommended  that 
the  unsolicited  application  be  accepted 
for  support.  The  BCC  program 
represents  an  innovative,  commercially 
viable  technology  that  will  resuU  in 
waste  reduction  and  decreased  energy 
usage.  BCC  has  demonstrated 
capabilities  in  the  technologies  directly 
related  to  the  proposed  project  and 
personnel  that  should  provide  a  basis 
for  a  successful  project.  The  proposed 
project  is  not  eligible  for  financial 
assistance  under  a  recent,  current,  or 
planned  solicitation. 

The  project  cost  over  two  years  is 
estimated  to  be  $2,170,000  total,  with 
the  DOE  share  being  $1,200,000. 


Issued  in  Golden.  Colorado,  on  May  31, 
1995. 

John  W.  Nfeeker. 
Chief,  Procurement.  GO. 
IFR  Doc.  95-14453  Filed  &-12-95;  8:45  am] 

HLUNO  CODE  (3S0-01-P 


Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP9&-631-000] 

Columt}la  Gas  Transmission 
Corporation;  Notice  of  Application 

June  7, 1995. 

Take  notice  that  on  May  31.  1995. 
Columbia  Gas  Transmission  Corporation 
(Columbia),  P.O.  Box  1273. 1700 
MacCorkle  Avenue.  S.E.,  Charleston, 
West  Virginia  26031,  filed  in  an 
abbreviated  application  pursuant  to 
Sections  7(b)  and  7(c)  of  the  Natural  Gas 
Act.  for  a  certificate  of  public 
convenience  and  necessity  authorizing 
Columbia  to  construct  and  operate 
certain  natural  gas  facilities  and 
permission  to  abandon  the  facilities 
being  replaced. 

Columbia  proposes  to  construct  and 
operate  approximately  5.8  miles  of  16- 
inch  pipeline  to  replace  approximately 
0.5  mile  of  12-inch  and  5.2  miles  of  16- 
inch  pipeline  in  nine  sections  located  in 
Ashland.  Medina  and  Wayne  Counties. 
Ohio.  The  replacement  will  result  in  an 
increase  in  capacity  of  340  Dth/d  which 
Columbia  will  retain  for  additional 
operating  flexibility.  Columbia  states 
that  the  pipeline  condition  requires 
replacement  in  order  to  assure 
continued  service  to  its  customers  and 
the  integrity  of  the  line.  Columbia  does 
not  request  authorization  for  any  new  or 
additional  service.  The  estimated  cost  of 
the  proposed  construction  is  $4,371,000 
and  will  be  financed  with  funds 
generated  from  internal  sources. 

Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
application  should  on  or  before  Jime  28. 
1995,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
D.C  20426.  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 


Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion  • 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
urmecessary  for  Columbia  to  appear  or 
be  represented  at  the  hearing. 
Leis  D.  Cashell, 
Secretary. 
[PR  Doc.  95-14374  Filed  6-12-95;  8:45  am] 

BN.UNQ  COOC  (TIT-OI-M 


[Docket  No.  RP«5-33a-000] 

CNG  Transmission  Corporation;  ^4otice 
of  Section  4  Filing 

June  7, 1995. 

Take  notice  that  on  May  25, 1995, 
CNG  Transmission  Corporation  (CNG) 
tendered  for  filing  pursuant  to  Section 
4  of  the  Natural  Gas  Act,  a  notice  of 
termination  of  gathering  service  on  Line 
No.  LN-1662,  its  uncertificated 
gathering  line  in  Jefferson  Coimty, 
Pennsylvania. 

CNG  claims  that  the  uncertificated 
line  is  being  sold,  in  part,  and 
abandoned  in  place,  in  part,  since  it  is 
uneconomic  to  repair  or  relocate.  CNG 
states  that  although  no  contract  for 
transportation  service  with  CNG  will  be 
canceled  or  terminated,  meter  receipt 
points  on  Line  No.  LN-1662  will  be 
eliminated  under  some  or  all  of  the 
related  Pool  Operating  Agreements. 

CNG  indicates  that  copies  of  this 
filing  were  sent  to  the  parties  involved 
in  either  the  transportation  agreement  or 
the  pooling  agreement  at  the  time  of 
filing. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North' Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on 
or  before  June  14, 1995.  Protests  will  be 


considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 

IFR  Doc.  95-14379  Filed  6-12-95;  8:45  ami 
wumo  COOC  6n7-oi-M 


[Docket  No.  RP95-335-000] 

ftorttiwest  Pipeline  Corporation;  Notice 
of  Proposed  Changes  In  FERC  Gas 
Tariff 

June  7,  1995. 

Take  notice  that  on  Jime  5, 1995, 
Northwest  Pipeline  Corporation 
(Northwest)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Third  Revised 
Volume  No.  1,  the  following  tariff  sheets 
with  a  proposed  effective  date  of  July  6, 
1995: 

Fourth  Revised  Sheet  No.  375 
Third  Revised  Sheet  No.  376 
Fourth  Revised  Sheet  No.  377 
Second  Revised  Sheet  No.  378 
First  Revised  Sheet  No.  380 

Northwest  states  that  the  purpose  of 
the  filing  is  to  update  the  Index  of 
Shippers.  Northwest  notes  that  the 
substantive  changes  fall  within  one  of 
the  following  five  categories:  (1)  Shipper 
has  undergone  a  name  change;  (2) 
shipper  has  permanently  assigned 
contract  demand  ("CD")  to  another 
shipper;  (3)  a  contract  has  terminated 
(in  some  instances,  such  capacity  has 
been  subsequently  acquired  by  another 
shipper);  (4)  shipper  has  extended  the 
term  for  a  portion  of  its  CD;  or  (5) 
shipper  has  transferred  CD  between 
agreements  to  allow  for  service  to  new 
delivery  points. 

Northwest  states  that  a  copy  of  this 
filing  has  been  served  upon  all 
Northwest's  jurisdictional  customers 
and  upon  relevant  state  regulatory 
commissions. 

Any  person  desiring  to  be  heard  or 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  N.E..  Washington. 
DC  20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  of  Practice  and 
Procedvue.  All  such  motions  or  protests 
should  be  filed  on  or  before  June  14, 
1995.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 


the  proceeding.  Any  person  wishing  to 

become  a  party  must  file  a  motion  to 

intervene.  Copies  of  this  filing  are  on 

file  with  the  Commission  and  are 

available  for  public  inspection  in  the 

Public  Reference  Room. 

Lois  0.  CAsbell, 

Secretary. 

IFR  Doc.  95-14380  Filed  6-12-95;  8:45  am] 

BtuMO  COOC  srir-oi-M 

[Docket  No.  RP95-31 1-000] 

Selkirk  Cogen  Partners,  L.P.  v. 
Tennessee  Gas  Pipeline  Company; 
Notice  of  Complaint 

June  7, 1995. 

Take  notice  that  on  May  31, 1995, 
Selkirk  Cogen  Partners,  L.P.  (Selkirk) 
filed  with  the  Commission  a  complaint 
against  Tennessee  Gas  Pipeline 
Company  (Tennessee). 

Selkirk  argues  that  Tennessee 
implemented  a  new  "capacity  path" 
tariff  restriction,  which  it  proposed  as 
part  of  its  December  30, 1994  general 
section  4  rate  filing,  during  the 
Commission-imposed  susi)ension 
period  and  before  the  Commission 
approved  the  change.  Selkirk  states  that 
Tennessee  has  characterized  this  action 
as  a  clarification  of  its  tariff,  but  Selkirk 
asserts  Tennessee  has  illegally  changed 
the  priority  provided  in  its  currently 
effective  tariff  without  Commission 
authority. 

Selkirk  also  argues  that  it  has 
attempted  over  the  last  four  months  to 
resolve  the  subject  of  this  complaint  on 
an  informal  basis  with  Tennessee 
officials.  Teimessee  refuses  to 
acknowledge  that  it  has  changed  the 
priorities  established  in  its  currently- 
effective  tariff. 

Selkirk  requests  that  the  Commission 
order  Tennessee  to  apply  the  provisions 
of  its  currently  effective  tariff  until  such 
time  as  the  Commission  rules  on 
Tennessee's  capacity  path  proposal  in 
its  general  rate  case. 

Any  person  desiring  to  be  heard  or  to 
protest  said  complaint  should  file  a 
motion  to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  N.E.. 
Washington,  D.C.  20426,  in  accordance 
with  Rules  214  and  211  of  the 
Commission's  Rules  of  Practice  and 
Procedure  18  CFR  385.214,  385.211.  All 
such  motions  or  protests  should  be  filed 
on  or  before  July  7,  1995.  Protests  wall 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 


of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection.  Answers  to  this  complaint 

shall  be  due  on  or  before  July  7. 1995. 

Lois  D.  Cashell. 

Secretary. 

IFR  Doc.  95-14378  Filed  6-12-95;  8:45  am] 

BHJJNO  COOe  9717-01-11 


[Docket  No.  CP95-64O-OO0] 

South  Georgia  Natural  Gas  Company; 
Notice  of  Application 

June  7, 1995. 

Take  notice  that  on  June  2,  1995. 
South  Georgia  Natural  Gas  Company, 
(South  Georgia).  P.O.  2563. 
Birmingham.  Alabama  35202-2563. 
filed  in  Docket  No.  CP95-540-000  an 
application  pursuant  to  the  provisions 
of  Section  7  of  the  Natural  Gas  Act 
(NGA)  for  a  certificate  of  public 
convenience  and  necessity  authorizing 
the  construction  and  operation  of 
certain  main  line  looping  facilities  and 
related  appurtenant  facilities,  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

South  Georgia  requests  authorization 
to  construct,  install  an  operate 
approximately  7.1  miles  of  16-inch 
pipeline  looping  on  its  existing  12-inch 
main  line  located  between  mile  post 
27.858  in  Russell  County,  Alabama,  and 
mile  post  34.917  in  Stewart  County, 
Georgia.  These  facilities  will  provide  the 
necessary  capacity  to  enable  South 
Georgia  to  increase  firm  service.  South 
Georgia  estimates  the  cost  of  the 
proposed  facilities  to  be  $2.9  million. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  June  28, 
1995,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
D.C.,  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211).  All  protests  filed 
with  the  Commission  will  be  considered 
by  it  in  determining  the  appropriate 
action  to  be  taken  but  will  not  serve  to 
make  the  protestants  parties  to  the 
proceeding.  Any  person  wishing  to 
become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
herein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

If  a  motion  for  leave  to  intervene  is 
timely  filed,  or  if  the  Commission  on  its 
own  motion  telieves  that  a  formal 
hearing  is  required,  further  notice  of 
such  hearing  will  be  duly  given. 
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Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein, 
and  if  the  Commission  on  its  own 
review  of  the  matter  finds  that  a  grant 
of  the  petition  is  required  by  the  public 
convenience  and  necessity. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appeal  or 
be  represented  at  the  hearing. 
Lous  D.  Cashell. 
Secretary. 
jFR  Doc.  95-14376  Filed  6-12-95;  8:45  ami 

MLLMQ  COOe  (717-01-M 

[Docket  No.  CP95-S3S-000] 

TennessM  Gas  Pipetina  Company; 
Notica  of  Raquaat  Under  Blanket 
Authorization 

)une  7.  1995. 

Take  notice  that  on  June  2, 1995. 
Tennessee  Gas  Pipeline  Company 
(Tennessee).  P.O.  Box  2511,  Houston, 
Texas  77252,  filed  in  Docket  No.  CP95- 
538-000  a  request  pursuant  to  Section 
157.205  of  the  Commission's 
Regulations  to  abandon  by  removal 
certain  meter  facilities  located  in 
Kanawha  County,  West  Virginia  under 
Tennessee's  blanket  certificate  issued  in 
Docket  No.  CP82-4 13-000,  pursuant  to 
Section  7  of  the  Natural  Gas  Act.  all  as 
more  fully  set  forth  in  the  request  on  file 
with  the  Commission  and  open  to 
public  inspection. 

Termessee  proposes  to  abandon  by 
removal  the  facilities  at  Charleston  Sales 
Meter  Station  No.  2-0027  and  the 
facilities  at  Frame  Sales  Meter  Station 
No.  2-0043  located  in  Kanawha  County. 
West  Virginia.  Tennessee  states  the  sales 
meter  stations  were  completed  in  early 
1951  to  deliver  sales  gas  to  United  Fuel 
Gas  Company  which  was  part  of  the 
Columbia  Gas  System.  These  stations 
are  inactive  and  the  measurement 
equipment  has  deteriorated  beyond 
repair,  it  is  indicated.  Tennessee  states 
that  Columbia  Gas  Transmission 
Corporation,  the  only  customer  served 
by  the  facilities  prior  to  the  meters 
becoming  inactive,  has  consented  to  the 
abandonment. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 


Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Cashell. 
Secretary. 

|FR  Doc.  95-14375  Filed  6-12-95;  8:45  am] 
BILUNO  COOE  triT-OI-M 


[Docket  Nos.  RP94-423-000  and  RP»4.11»- 
000,  et  al.] 

Texas  Gas  Transmission  Corp.;  Notica 
of  informal  Settlement  Conferences 

June  7, 1995. 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
in  the  above-captioned  proceedings 
commencing  at  10:00  am  on  June  14, 
1995,  continuing  through  June  15. 1995. 
at  the  offices  of  the  Federal  Energy 
Regulatory  Commission,  810  First 
Street,  NE.  Washington,  DC,  for  the 
purpose  of  exploring  the  possible 
settlement  of  the  above-referenced 
dockets.  ^^ 

Any  party,  as  defined  by  18  CFR 
385.102(c),  or  any  participant  as  defined 
in  18  CFR  385.102(b),  is  invited  to 
attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervenor  status  pursuant  to  the 
Commission's  regulations  (18  CFR 
385.214). 

For  additional  information  please 
contact  Michael  D.  Cotleur,  (202)  208- 
1076.  or  Russell  B.  Mamone  (202)  208- 
0744. 

Lois  D.  Cashell. 
Secretary. 
[PR  Doc.  95-14377  Filed  6-12-95;  8:45  ami 

WLUNO  CODE  (TIT-OI-M 


[Docket  No.  CP91 -1897-004) 

Willjston  Basin  Interstate  Pipeline 
Company;  Notice  of  Refund  Report 

)une  7,  1995. 

Take  notice  that  on  May  19. 1995. 
Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin),  filed  its 
refund  report  made  in  compliance  with 
the  Commission's  order  issued  March 
30. 1992  in  Docket  No.  CP91-1897  000 


and  Article  V  of  Amendment  No.  1  to 
the  Rate  Schedule  X-13  Service 
Agreement  between  Williston  Basin  and 
Northern  States  Power  Company  (NSP). 

Williston  Basin  stated  that  on  May  19. 
1995.  a  total  refund  of  $173,572.72 
consisting  of  $158,863.04  of  principal 
and  $14,709.68  of  interest  was  sent  to 
NSP.  Williston  Basin  states  that  the 
refund  covers  the  period  from 
November  1. 1992  through  February  28. 
1995.  with  interest  through  May  19. 
1995. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E., 
Washington,  D.C.  20426,  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.211).  All  such  protests  should  be 
filed  on  or  before  June  14.  1995.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  the  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 

[PR  Doc.  95-14373  Filed  6-12-95;  8:45  am] 
BH.UNQ  COOC  (717-01-41 


[Docket  No.  EMS-1 074-000,  et  al.] 

Conrtmoffwealth  Edison  Co.,  et  al.; 
Electric  Rate  and  Corporate  Regulation 
FiUnge 

June  6. 1995. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Cemmonwealth  Edison  Company 

[Docket  No.  ER95-1 074-0001 

Take  notice  that  on  May  19. 1995. 
Commonwealth  Edison  Company 
(ComEd)  submitted  a  Service 
Agreement,  dated  May  3,  1995, 
establishing  PECO  Energy  Company 
(PECO)  as  a  customer  under  the  terms 
of  ComEd 's  Power  Sales  Tariff  FS-1 
(FS-1  Tariff).  The  Commission  has 
previously  designated  the  PS-1  Tariff  as 
FERC  Electric  Tariff.  Original  Volume 
No.  2. 

ComEd  requests  an  effective  date  of 
May  3.  1995,  and  accordingly  seeks 
waiver  of  the  Commission's 
requirements.  Copies  of  this  filing  were 
served  upon  PECO  and  the  Illinois 
Commerce  Commission. 

Comment  date:  June  20, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


2.  Carolina  Power  &  Light  Company  5.  Consumers  Power  Company 


[Docket  No.  ER9 5- 1075-000] 

Take  notice  that  on  May  19, 1995, 
Carolina  Power  &  Light  Company 
(Carolina),  tendered  for  filing  separate 
Service  Agreements  executed  between 
Carolina  and  the  following  Eligible 
Entities;  AES  Power.  Inc.;  InterCoast 
Power  Marketing  Company;  PECO 
Energy  Company;  Central  Virginia 
Electric  Cooperative;  Old  Dominion 
Electric  Cooperative;  Big  Rivers  Electric 
Corporation;  Wisconsin  Electric  Power 
Company;  and  NorAm  Energy  Services, 
Inc.  Service  to  each  Eligible  Entity  will 
be  in  accordance  with  the  term  and 
conditions  of  Carolina's  Tariff  No.  1  for 
Sales  of  Capacity  and  Energy. 

Copies  of  the  filing  were  served  upon 
the  North  Carolina  Utilities  Commission 
and  the  South  Carolina  Public  Service 
Commission. 

Comment  date:  June  20, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Arizona  Public  Service  Company 

[Docket  No.  ER95-1077-000] 

Take  notice  that  on  May  22, 1995, 
Arizona  Public  Service  Company  (APS), 
tendered  for  filing  Amendment  No.  2  to 
the  Transmission  Service  Agreement 
(Amendment)  between  Arizona  Pubhc 
Service  Company  and  the  Department  of 
the  Air  Force.  This  Amendment 
provides  for  a  change  in  delivery  points 
of  the  preference  power  received  from 
the  Western  Area  Power 
Administration. 

A  copy  of  this  filing  has  been  served 
on  the  Department  of  the  Air  Force  and 
the  Arizona  Corporation  Commission. 

Comment  date:  June  20,  1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Illinois  Power  Company 

[Docket  No.  ER95-1078-000] 

Take  notice  that  on  May  22. 1995, 
Illinois  Power  Company  (IP),  tendered 
for  filing  a  change  to  the 
Interconnection  Agreement  between 
Central  Illinois  Light  Company  (CIL) 
and  Illinois  Power  Company.  The 
change  provides  for  a  new  point  of 
interconnection  between  QL  and  IP, 
CIL-IP  Connection  8-St.  Joseph  to 
replace  CIL-IP  Connection  6-Homer.  IP 
proposes  an  effective  date  of  May  26, 
1995,  and.  therefore,  requests  waiver  of 
the  Commission's  notice  requirement. 

Copies  of  the  filing  have  been  served 
on  CIL  and  the  Illinois  Commerce 
Commission. 

Comment  date:]\ine  20,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


[Docket  No.  ER95-108O-000J 

Take  notice  that  on  May  22, 1995, 
Consumers  Power  Company 
(Consumers),  tendered  for  filing  a 
Wholesale  for  Resale  Electric  Service 
Agreement  with  Wolverine  Power 
Supply  Cooperative.  Inc.  (Wolverine). 
The  filed  Service  Agreement  makes 
available  firm  wholesale  service  to 
Wolverine  in  Resort  Township  in 
Emmet  County.  Michigan.  A  copy  of  the 
filing  was  served  upon  Wolverine  and 
the  Michigan  Public  Service 
Commission. 

Comment  date:  June  20. 1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Central  Illinois  Public  Service 
Company 

[Docket  No.  ER95-1081-000] 

Take  notice  that  on  May  22. 1995. 
Central  Illinois  Public  Service  Company 
(CIPS).  submitted  two  Service 
Agreements  each,  dated  May  10. 1995, 
establishing  Catex  Vitol  Electric.  L.L.C. 
and  Kimball  Power  Company  as 
customers  under  the  terms  of  CIPS' 
Coordination  Sales  Tariff  CST-1  (CST- 
1  Tariff). 

CIPS  requests  an  effective  date  of  May 
10. 1995.  for  each  service  agreement, 
and,  accordingly,  seeks  waiver  of  the 
Commission's  notice  requirements. 
Copies  of  this  filing  were  served  upon 
Catex  Vitol  Electric.  L.L.C,  Kimball 
Power  Company,  and  the  Illinois 
Commerce  Commission. 

Comment  date:  June  20.  1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Tampa  Electric  Company 

[Docket  No.  ER95-1 082-000] 

Take  notice  that  on  May  22,  1995. 
Tampa  Electric  Company  (Tampa 
Electric),  tendered  for  filing  an 
agreement  to  provide  non-firm 
transmission  service  for  the  Orlando 
Utilities  Commission  (Orlando). 

Tampa  Electric  proposes  that  the 
agreement  be  made  effective  on  the 
earlier  of  the  date  it  is  accepted  for  filing 
or  July  22. 1995,  and  therefore  requests 
waiver  of  the  Commission's  notice 
requirement. 

Copies  of  the  filing  have  been  served 
on  Orlando  and  the  Florida  Public 
Service  Commission. 

Comment  date:  June  20,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  PacifiCorp 

[Docket  No.  ER95-1 083-000] 

Take  notice  that  on  May  23. 1995, 
PacifiCorp,  tendered  for  filing  in 


accordance  with  18  CFR  Part  35  of  the 
Commission's  Rules  and  Regulations,  a 
Power  Sales  Agreement  dated  December 
28, 1994  (Agreement)  between 
PacifiCorp  and  Public  Utility  District 
No.  1  of  Clark  County,  Washington 
(Clark). 

PacifiCorp  requests  that  an  effective 
date  of  August  1, 1995,  be  assigned  to 
the  Agreement.  This  date  corresponds  to 
the  date  service  is  scheduled  to 
commence  under  the  Agreement. 

Copies  of  this  filing  were  supplied  to 
Clark,  the  Public  Utility  Commission  of 
Oregon  and  the  Washington  Utilities 
and  Transportation  Commission. 

Comment  date:  June  20, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Wisconsin  Electric  Po%irer  Company 

(Docket  No.  ER95-1084-0001 

Take  notice  that  on  May  23, 1995, 
Wisconsin  Electric  P^wer  Company, 
tendered  for  filing  an  unexecuted 
service  agreement  with  The  Wisconsin 
Public  Power  Inc.  SYSTEM  (WPPI) 
pursuant  to  which  WPPI  will  take 
Network  Contract  Demand 
Transmission  Service  from  the 
Company  commencing  June  1,  1995. 
Wisconsin  Electric  also  has  tendered  for 
filing  a  tariff  providing  for 
comprehensive  transmission  service 
from  Wisconsin  Electric.  Wisconsin 
Electric  also  requests  that  the  docket  be 
consolidated  with  Docket  Nos.  ER95- 
264-000  and  ER94-1625-000. 

Comment  date:  June  20.  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  South%vestem  Electric  Power 
Company 

(Docket  No.  ER95-1085-000] 

Take  notice  that  on  May  23,  1995. 
Southwestern  Electric  Power  Company 
(SWEPCO)  submitted  service 
agreements  establishing  twenty-nine 
new  customers  under  SWEPCO's 
umbrella  Coordination  Sales  Tariff 
(CST-1  Tariff). 

SWEPCO  requests  an  effective  date  of 
April  28. 1995.  for  the  service  agreement 
with  Jonesboro  Water  &  Light  Plant  and 
an  effective  date  of  May  16.  1995  for  the 
other  twenty-eight  agreements. 
Accordingly,  SWEPCO  seeks  waiver  of 
the  Commission's  notice  requirements. 
Copies  of  this  filing  were  served  upon 
the  twenty-nine  customers,  the 
Arkansas  Public  Service  Commission, 
the  Louisiana  Public  Service 
Commission  and  the  Public  Utility 
Commission  of  Texas. 

Comment  date:  June  20,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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11.  Destec  Power  Services,  Inc. 

[Docket  No.  ER95-1087-0O01 

Take  notice  that  on  May  24, 1995, 
Destec  Power  Services,  Inc.  (DPS) 
tendered  for  filing  confirmation  from 
the  Executive  Committee  of  the  Western 
Systems  Power  Pool  (WSPP) 
acknowledging  approval  of  DPS's 
application  for  membership  in  the 
WSPP.  DPS  requests  that  the 
Commission  amend  the  WSPP 
Agreement  to  include  it  as  a  member. 

DPS  requests  an  effective  date  of  one 
day  after  filing  for  the  proposed 
amendment.  Accordingly,  DPS  requests 
waiver  of  the  Commissions  notice 
requirements  for  good  cause  shown. 

Copies  of  the  filing  were  served  upon 
the  WSPP  Executive  Committee. 

Comment  date:  June  20.  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Public  Service  Company  of 
Oklahoma 

[Docket  No.  ER95-1088-0001 

Take  notice  that  on  May  24, 1995. 
Public  Service  Company  of  Oklahoma 
(PSO)  submitted  service  agreements 
establishing  nineteen  new  customers 
under  PSO's  umbrella  Coordination 
Sales  TariffCST-1  (CST-1  Tariff). 

PSO  requests  an  effective  date  of  May 
16, 1995,  for  the  nineteen  agreements. 
Accordingly,  PSO  seeks  waiver  of  the 
Commission's  notice  requirements. 
Copies  of  this  filing  were  served  upon 
the  nineteen  customers  and  the 
Oklahoma  Corporation  Commission. 

Comment  date:  June  20,  1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Wisconsin  Power  and  Light 
Company 

[Docket  No.  ER95-1 089-000] 

Take  notice  that  on  May  25. 1995. 
Wisconsin  Power  and  Li^t  Company 
(WP&L)  tendered  for  filing  a  signed 
Service  Agreement  under  WP&L's  Bulk 
Power  Sales  Tariff  between  itself  and 
Howard  Energy  Company.  Inc.  WP&L 
respectfully  requests  a  waiver  of  the 
Commission's  notice  requirements,  and 
an  effective  date  of  May  15, 1995. 

Comment  date:  June  20. 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Wisconsin  Power  and  Light 
Company 

(Docket  No.  ER95-1 090-000] 

Take  notice  that  on  May  25, 1995, 
Wisconsin  Power  and  Light  Company 
(WP&L)  tendered  for  filing  a  signed 
Service  Agreement  under  WP&L's  Bulk 
Power  Sales  Tariff  between  itself  and 
Kimball  Power  Company.  WP&L 


respectfully  requests  a  waiver  of  the 
Commission's  notice  requirements,  and 
an  effective  date  of  May  15. 1995. 

Comment  date:  June  20. 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Wisconsin  Power  and  Light 
Company 

(Docket  No.  ER95-1091-0001 

Take  notice  that  on  May  25, 1995, 
Wisconsin  Power  and  Light  Company 
(WP&L)  tendered  for  filing  a  signed 
Service  Agreement  under  WP&L's  Bulk 
Power  Sales  Tariff  between  itself  and 
Central  Illinois  Public  Service 
Company.  WP&L  respectfully  requests  a 
waiver  of  the  Commission's  notice 
requirements,  and  an  effective  date  of 
May  5.  1995. 

Comment  date:  June  20. 1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Commonwealth  Edison  Company 

(Docket  No.  ER95-1092-O0O1 

Take  notice  that  on  May  25. 1995, 
Commonwealth  Edison  Company 
(ComEd)  submitted  Service  Agreements, 
dated  April  21.  1995.  establishing  AES 
Power.  Inc.  (AES).  Enron  Power 
Marketing.  Inc.  (Enron),  Wisconsin 
Public  Power  Inc.  System  (WPPI).  and 
Rainbow  Energy  Marketing  Corporation 
(Rainbow)  as  customers  under  the  terms 
of  ComEd's  Transmission  Service  Tariff 
FTS-1  (FTS-1  Tariff).  The  commission 
has  previously  designated  the  FTS-1 
Tariff  as  FERC  Electric  Tariff.  Original 
Volume  No.  4. 

ComEd  requests  an  effective  date  of 
April  21. 1995,  and  accordingly  seeks 
waiver  of  the  Commission's 
requirements.  Copies  of  this  filing  were 
served  upon  AES,  Enron,  WPPI. 
Rainbow,  and  the  Illinois  Commerce 
Commission. 

Comment  date:  June  20,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Central  Hudson  Gas  &  Electric 
Corporation 

[Docket  No.  ER95-1093-0001 

Take  notice  that  on  May  25, 1995, 
Central  Hudson  Gas  &  Electric 
Corporation  (Central  Hudson)  tendered 
for  filing  a  Notice  of  Cancellation  of 
Central  Hudson's  Rate  Schedule 
Agreement  between  Central  Hudson  and 
the  County  of  Orange,  New  York, 
Municipal  Distribution  Agency. 

Comment  date:  June  20, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


18.  Entergy  Services,  Inc. 

[Docket  No.  ER95-1094-0001 

Take  notice  that  on  May  25,  1995, 
Entergy  Services,  Inc.  (Entergy 
Services),  on  behalf  of  Arkansas  Power 
&  Light  Company,  Gulf  States  Utilities 
Company,  Louisiana  Power  &  Light 
Company,  Mississippi  Power  &  Light 
Company,  and  New  Orleans  Public 
Service  Inc.,  tendered  for  filing  a 
Transmission  Service  Agreement  (TSA) 
between  Entergy  Services  and  Enron 
Power  Marketing,  Inc.  (Enron).  Entergy 
Services  states  that  the  TSA  sets  out  the 
transmission  arrangements  under  which 
the  Entergy  Operating  Companies  will 
provide  Enron  non-firm  transmission 
service  under  their  Transmission 
Service  Tariff. 

Comment  date:  June  20, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  New  England  Power  Company 

[Docket  No.  ER95-110O-0001 

Take  notice  that  on  May  25, 1995, 
New  England  Power  Company  filed 
Service  Agreements  and  Certificate  of 
Concurrence  with  CMEX  Energy,  Inc. 
and  Catex-Vitol  Electric,  L.L.C.  under 
NEP's  FERC  Electric  Tariff,  Original 
Volume  No.  5. 

Comment  date:  June  20,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  CINergy  Services,  Inc. 

[Docket  No.  ER95-1101-000| 

Take  notice  that  on  May  25, 1995, 
CINergy  Services,  Inc.  (CDM),  tendered 
for  filing  on  behalf  of  its  operating 
companies.  The  Cincinnati  Gas  & 
Electric  Company  (CG&E)  and  PSI 
Energy,  Inc.  (PSI).  an  Interchange 
Agreement,  dated  April  1, 1995, 
between  CIN.  CG&E,  PSI  and  Stand 
Energy  Corporation  (STAND). 

The  Interchange  Agreement  provides 
for  the  following  service  between  CIN 
and  STAND. 

1.  Exhibit  A— Power  Sales  by  STAND 

2.  Exhibit  B — Power  Sales  by  CIN 
CIN  and  STAND  have  requested  an 

effective  date  of  June  1,  1995. 

Copies  of  the  filing  were  served  on 
Stand  Energy  Corporation,  the  Kentucky 
Public  Service  Commission.  Public 
Utilities  Commission  of  Ohio  and  the 
Indiana  Utility  Regulatory  Commission. 

Comment  date:  June  20. 1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Northern  States  Power  Company 
(Minnesota) 

[Docket  No.  ER95-11 03-000] 

Take  notice  that  on  May  26. 1995. 
Northern  States  Power  Company 
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(Minnesota)  (NSP)  tendered  for  filing  a 
revised  Service  Schedule  E  to  the 
Municipal  Interconnection  and 
Interchange  Agreements  between  NSP 
and  the  City  of  Ada.  City  of  Kasota  and 
City  of  Kasson.  Service  Schedule  E  of 
each  City's  Agreement  contains  a 
Distribution  Substation  Facilities  Charge 
Rider.  The  revised  Service  Schedule  E 
modifies  the  monthly  facilities  charge  to 
be  paid  by  each  city  to  reflect  only  the 
FERC  accepted  charges. 

NSP  requests  that  the  Commission 
accept  the  revised  Service  Schedule  E  of 
the  Municipal  Interconnection  and 
Interchange  Agreement  effective  May 
30. 1995.  for  each  city  and  requests 
waiver  of  the  Commission's  notice 
requirements  in  order  for  the  revisions 
to  be  accepted  for  filing  on  the  date 
requested. 

Comment  date:  June  20.  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  CINergy  Services,  Inc. 

[Docket  No.  ER95-1102-000] 

Take  notice  that  on  May  25, 1995. 
CINergy  Services,  Inc.  (Cfrj),  tendered 
for  filing  on  behalf  of  its  operating 
companies.  The  Cincinnati  Gas  & 
Electric  Company  (CG&E)  and  PSI 
Energy,  Inc.  (PSI),  an  Interchange 
Agreement,  dated  April  1, 1995, 
between  CIN,  CG&E,  PSI  and  InterCoast 
Power  Marketing  Company  (COAST). 

The  Interchange  Agreement  provides 
for  the  following  service  between  CIN 
and  COAST. 

1.  Exhibit  A— Power  Sales  by  COAST 

2.  Exhibit  B— Power  Sales  by  CIN 
CIN  and  COAST  have  requested  an 

effective  date  of  June  1, 1995. 

Copies  of  the  filing  were  served  on 
InterCoast  Power  Marketing  Company, 
the  Iowa  State  Utilities  Board,  the 
Kentucky  Public  Service  Commission, 
Public  Utilities  Commission  of  Ohio  and 
the  Indiana  Utility  Regulatory 
Commission. 

Comment  date:  June  20,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  The  Cleveland  Electric  Illuminating 
Company  and  The  Toledo  Edison 
Company 

[Docket  No.  ER95-11 04-000] 

Take  notice  that  on  May  25, 1995,  The 
Cleveland  Electric  Illuminating 
Company  (CEI)  and  The  Toledo  Edison 
Company  (TE)  tendered  for  filing  the 
following  non-discriminatory  open- 
access  transmission  tariffs: 

1.  FERC  Network  Integration  Service 
Transmission  Tariff— Cleveland  Area. 

2.  FERC  Network  Integration  Service 
Transmission  Tariff — Toledo  Area. 


3.  FERC  Point-to-Point  Transmission 
Service  Tariff— Toledo  Area. 

4.  FERC  Point-to-Point  Transmission 
Service  Tariff— Toledo  Area. 

CEI  and  TE  state  that  these  tariffs 
were  submitted  pursuant  to  this 
Commission's  decision  in  El  Paso 
Electric  Company  and  Central  and 
South  West  Services.  Inc..  68  FERC 
161,181  (1994)  and  the  deficiency  letter 
issued  in  this  proceeding  on  December 
8, 1994,  and  have  requested  that  these 
tariffs  be  permitted  to  become  effective 
upon  consummation  of  the  merger  of 
CEI  and  TE  for  which  authorization  is 
sought  in  the  captioned  proceeding.  CEI 
and  TE  further  state  that  these  tariffs 
comply  with  the  guidance  provided  by 
the  Commission  in  Promoting 
Wholesale  Competition  Through  Open 
Access  Non-Discriminatory 
Transmission  Services  by  Public 
Utilities.  70  FERC  1 61.357  (1995).  and 
that  the  proposed  rates  for  transmission 
service  are  "conforming"  rates  in 
accordance  with  the  policy  established 
in  Inquiry  Concerning  the  Commission 's 
Pricing  Policy  for  Transmission  Services 
Provided  by  Public  Utilities  Under  the 
Federal  Power  Act,  FERC  Regulations 
Preambles  1 31.1005  (1994). 

Comment  date:  June  20. 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E., 
Washington.  D.C.  20426.  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Secretary. 
[FR  Doc.  95-14425  Filed  &-12-95;  8:45  am] 

BILUNG  CODE  671 7-01 -P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-5220-6] 

Agency  Information  Collection 
Activities  Under  0MB  Review 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(0MB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden. 

DATES:  Comments  must  be  submitted  on 
or  before  July  13. 1995. 

For  further  information  or  to  obtain  a 
copy  of  this  ICR  contact  Sandy  Farmer 
at  EPA,  (202)  260-2740.  please  refer  to 
ICR  #1158.05. 

SUPPLEMENTARY  INFORMATION: 

Office  of  Air  and  Radiation 

TITLE:  Reporting  and  Recordkeeping 
Requirements  for  the  New  Source 
Performance  Standards  (NSPS)  for 
Rubber  Tire  Manufacturing  Industry 
(ICR  No.  1158.05:  OMB  No.  2060-0156). 
ABSTRACT:  This  ICR  is  for  an  extension 
of  an  existing  information  collection  in 
support  of  the  Clean  Air  Act.  as 
described  under  the  general  NSPS  at  40 
CFR  Part  60.7-60.8  and  the  specific 
NSPS.  for  volatile  organic  compound 
(VOC)  emissions  from  the  rubber  tire 
manufacturing  industry,  at  40  CFR  Part 
60.540-60.546.  The  information  will  be 
used  by  the  EPA  to  direct  monitoring, 
inspection,  and  enforcement  efforts, 
thereby  ensuring  compliance  with  the 
NSPS. 

Owners  and  operators  of  aff^ected 
facilities  must  provide  EPA  with:  (1) 
Notification  of  construction, 
reconstruction,  or  modification;  (2) 
anticipated  and  actual  dates  of  facility 
startup;  (3)  initial  and,  where 
appropriate,  monthly  performance  test 
data  and  results;  (4)  physical  and 
operational  changes;  (5)  initial 
performance  test  results;  (6)  initial  and 
annual  formulation  data  or  Method  24 
results  to  verify  VOC  content  of  water- 
based  sprays;  and  (7)  a  semiannual 
report  of  any  monitored  operating 
parameter  or  emission  rate  that  falls 
outside  a  specified  limit. 

All  affected  facilities  must  maintain 
records  on  the  facility  operation  that 
document:  (1)  The  occurrence  and 
duration  of  any  startups,  shutdowns. 
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and  malfunctions;  (2)  VCXI  use  and 
emission  reduction  system  operating 
data;  (3)  monthly  performance  test 
results;  (4)  fonnulation  data  or  results  of 
Method  24  analysis  of  water-based 
sprays  containing  less  than  1.0  percent 
of  VOC;  and  (5)  number  of  tires 
processed  or  the  number  of  beads 
cemented  if  affected  facility  elects  to 
comply  with  a  g/tire  or  g/bead 
limitation.  All  subject  facilities  must 
maintain  records  related  to  compliance 
for  two  years. 

BURDEN  STATEMENT:  Public  reporting 
burden  for  facilities  subject  to  this 
collection  of  information  is  estimated  to 
average  31  hours  per  response  including 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  data,  and 
completing  and  reviewing  the  collection 
of  information.  Public  recordkeeping 
burden  is  estimated  to  average  352 
hours  annually. 

RESPONDENTS:  Owners  or  operators  of 
subject  rubber  tire  manufacturing 
facilities  which  commenced 
construction,  reconstruction,  or 
modification  after  January  20, 1983. 

Estimated  Numt)er  of  Respondents: 
31. 

Estimated  Number  of  Responses  Per 
Respondent:  2. 

Estimated  Total  Annual  Burden  on 
Respondents:  10,914  hours. 

Frequency  of  Collection:  One-time 
notifications  for  new  facilities;  annual 
and  semiannual  reporting,  as 
appropriate,  for  subject  facilities. 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  burden,  (please 
refer  to  EPA  ICR  #1158.05  and  OMB 
#2060-0156)  to: 

Sandy  Farmer,  EPA  ICR  #1158.05,  U.S. 
Environmental  Protection  Agency, 
Regulatory  Information  Division, 
401  M  Street.  S.W.,  Washington, 
D.C.  20460. 

and 

Chris  Wolz,  OMB  #2060-0156,  Office  of 
Management  and  Budget,  Office  of 
Information  and  Regulatory  Affairs, 
725  17th  Street,  N.W.,  Washington, 
D.C.  20530. 

Dated:  June  1. 1995. 
loseph  Retzer, 

Director.  Regulatory  Information  Division. 
IFR  Doc.  95-14430  Filed  6-«-95;  8:45  am) 
nujNG  CODE  tseo-60-tt 


[FRL-S220-8] 

Gulf  of  Mexico  Program  Management 
Committee  Meeting 

AGENCY:  U.S.  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  Meeting  of  the 
Management  Committee  of  the  Gulf  of 
Mexico  Program. 

SUMMARY:  The  Gulf  of  Mexico  Program's 
Management  Committee  will  hold  a 
meeting  at  the  Navy  Building 
Conference  Room.  Building  1005, 
Stennis  Space  Center,  Mississippi. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Douglas  Lipka,  Acting  Director,  Gulf 
of  Mexico  Program  Office,  Building 
1003,  Room  202,  John  C.  Stennis  Space 
Center,  Stennis  Space  Center,  MS 
39529-6000,  at  (601)  688-3726. 
SUPPLEMENTARY  INFORMATION:  A  meeting 
of  the  Management  Committee  of  the 
Gulf  of  Mexico  Program  will  be  held 
July  12,  1995.  at  the  Navy  Building 
Conference  Room,  Building  1005, 
Stennis  Space  Center,  Mississippi.  The 
Committee  will  meet  from  8:30  a.m.  to 
4:30  p.m.  Agenda  items  will  include: 
Symposium  Evaluation  and 
Recommendations;  Leadership 
Conference  Action  Items;  Effects  of  the 
Federal  Participation  Agreement  on  the 
Program;  and  June  21-22,  1995  Joint 
Issue  and  Operating  Committee 
Meetings'  Action  Items. 

The  meeting  is  open  to  the  public. 
Fred  C.  Kopfler. 

Acting  Director,  Gulf  of  Mexico  Program. 
[FR  Doc.  95-14422  Filed  6-12-95;  8:45  am] 
8IUJNO  COM  lato  »a  m 


[OPPTS-42185:  FRL-4960-3] 
RIN  2070-033 

Testing  Consent  Agreement 
Development  for  Alkyl  Glycidyl  Ethers; 
Solicitation  of  Interested  Parties  and 
Notice  of  Public  Meeting 

AGENCY:  EnvironmentSl  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  EPA  is  soliciting  "interested 
parties"  to  monitor  or  participate  in 
negotiations  on  an  enforceable  consent 
agreement  (EGA)  for  alkyl  glycidyl 
ethers.  In  addition,  EPA  invites  all 
interested  parties  to  attend  a  public 
meeting  on  the  EGA  for  alkyl  glycidyl 
ethers. 

DATES:  To  be  designated  an  "interested 
party"  for  alkyl  glycidyl  ethers,  written 
notice  must  be  received  by  EPA  on  or 
before  July  13,  1995. 
ADDRESSES:  Submit  a  written  request  to 
be  an  interested  party,  in  triplicate,  to 


TSCA  Document  Receipts  Office  (7407), 
Rm.  East  Tower  G-99,  U.S. 
Environmental  Protection  Agency,  401 
M  St.  SW.,  Washington,  DC  20460.  All 
submissions  should  bear  the  docimient 
control  number  OPPTS-^2185;  FRL- 
4960-3.  The  public  docket  supporting 
this  action,  including  comments,  is 
available  for  public  inspection  at  the 
TSCA  Nonconfidential  Information 
Center,  Rm.  NE-B607,  USEPA,  401  M 
St.  SW.,  Washington,  DC  20460,  from  12 
noon  to  4  p.m.,  Monday  through  Friday, 
except  legal  holidays. 

Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to 
ncic@epamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCn  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  in  5.1 
file  format  or  ASCII  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  the  docket  control 
number  (OPPTS-42185;  FRL-4960-3). 
No  CBI  should  be  submitted  through  e- 
mail.  Electronic  comments  on  this 
notice  may  be  filed  online  at  many 
Federal  Depository  Libraries.  Additional 
information  on  electronic  submissions 
can  be  found  in  section  IV  of  this 
document. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen,  Director, 
Environmental  Assistance  Division 
(7408),  Rm.  East  Tower  543B,  Office  of 
Pollution  Prevention  and  Toxics, 
USEPA,  401  M  St.  SW.,  Washington,  DC 
20460;  telephone:  (202)  554-1404,  TDD: 
(202) 554-0551.  For  specific 
information  regarding  this  action  or 
related  matters,  contact  Keith  J.  Cronin, 
Project  Manager,  Chemical  Testing  and 
Information  Branch  (7405),  Rm.  East 
Tower  201E,  Office  of  Pollution 
Prevention  and  Toxics,  USEPA,  401  M 
St.  SW.,  Washington,  DC  20460. 
telephone:  (202)  260-8157. 

SUPPLEMENTARY  INFORMATION: 

L  Background 

On  November  7,  1991,  EPA  published 
a  proposed  test  rule  for  the  category 
glycidol  and  its  derivatives  (56  FR 
57144).  The  proposal  contained  testing 
requirements  for,  among  others,  the 
following  six  chemical  substances: 
lauryl  glycidyl  ether  (CAS  No.  2461-18- 
9);  hexadecyl  glycidyl  ether  (CAS  No. 
15965-99-8);  n-octadecyl  glycidyl  ether 
(CAS  No.  16245-97-9);  tetradecyl 
glycidyl  ether  (CAS  No.  38954-75-5); 
alkyl  (Co-Cift)  glycidyl  ether  (CAS  No. 
68081-84-5);  and  alkyl  (Cir-Cu) 
glycidyl  ether  (CAS  No.  68609-97-2). 
The  proposal  designated  these  six 
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chemical  substances  as  subcategory  II- 
A. 

On  July  17, 1992,  EPA  published  a 
Federal  Register  notice  (57  FR  31714) 
establishing  an  "open  season."  The 
open  season  was  a  period  of  time  during 
which  industry  and  other  interested 
parties  could  submit  to  EPA  proposals 
for  enforceable  consent  agreements 
(EGAs)  to  test  chemical  substances  for 
which  the  Agency  had  not  issued  final 
test  rules.  In  the  July  17,  1992  notice, 
EPA  indicated  that  it  would  review 
these  submissions  and  select  candidates 
for  negotiation  of  EGAs  pursuant  to  40 
CFR  790.22.  EPA  also  indicated  that  it 
would,  at  a  future  date,  publish  a 
Federal  Register  notice  soliciting 
persons  interested  in  participating  in  or 
monitoring  negotiations  for  the 
development  of  EGAs  on  the  chemical 
substances  selected,  to  notify  the 
Agency  in  writing. 

On  August  18,  1993,  EPA  published  a 
Federal  Register  notice  (58  FR  43893) 
that  solicited  all  "interested  parties" 
who  wished  to  monitor  or  participate  in 
EGA  negotiations  for  testing  the  above- 
named  six  chemical  substances 
contained  in  the  proposed  test  rule 
(subcategory  II-A)  to  identify 
themselves  in  writing  to  the  Agency. 

n.  Testing  Proposal 

In  response  to  the  open  season 
initiative,  a  testing  proposal  for  alkyl 
glycidyl  ethers  was  submitted.  Alkyl 
{C,2-Gi3)  glycidyl  ether  (CAS  No. 
120547-52-6)  was  recommended  as  the 
test  substance.  This  mixture,  also 
known  as  oxirane,  mono[(Gir-Ci3- 
alkyloxy)menthyll-derivatives,  is 
subsumed  within  alkyl  (Ciz-Cu) 
glycidyl  ether  (CAS  No.  68609-97-2) 
and  alkyl  (Ci(r-Ci6)  glycidyl  ether  (CAS 
No.  68081-84-5),  and,  therefore,  within 
subcategory  II-A  of  the  proposed  test 
rule. 

m.  MeatificatioB  of  Interested  Parties 

Since  alkyl  (G12-G13)  glycidyl  ether 
(GAS  No.  120547-52-6)  is  subsumed 
within  subcategory  II-A  of  the  proposed 
test  rule,  EPA  believes  that  the  August 
18,  1993  Federal  Register  notice 
provides  sufficient  notice  to  parties  that 
may  be  interested  in  monitoring  or 
participating  in  EGA  negotiations  to  test 
the  six  chemical  substances  specifically 
named  in  subcategory  II-A  and  alkyl 
(G I  r-C  13)  glycidyl  ether.  However,  to 
ensure  that  all  potentially  interested 
parties  have  an  opportunity  to  identify 
themselves  to  the  Agency,  EPA  is 
soliciting  interested  parties  to  monitor 
or  participate  in  EGA  negotiations  on 
the  following  substances:  lauryl  glycidyl 
ether  (CAS  No.  2461-18-9);  hexadecyl 
glycidyl  ether  (CAS  No.  15965-99-8);  n- 


octadecyl  glycidyl  ether  (GAS  No. 
16245-97-9);  tetradecyl  glycidyl  ether 
(GAS  No.  38954-75-5);  alkyl  (G,o-Ci6) 
glycidyl  ether  (GAS  No.  68081-84-5); 
alkyl  (Cir-Cu)  glycidyl  ether  (CAS  No. 
68609-97-2);  and  alkyl  (C,2-G,3) 
glycidyl  ether  (GAS  No.  120547-52-6). 

These  negotiations  will  be  conducted 
pursuant  to  the  procedures  described  in 
40  CFR  790.22.  Submitters  of  testing 
proposals  in  response  to  the  Federal 
Register  notices  of  July  17,  1992,  and 
August  13, 1993,  are  already  considered 
interested  parties  and  do  not  need  to 
respond  to  this  notice.  Any  persons  who 
respond  to  this  notice  on  or  before  July 
13,  1995  will  be  given  the  status  of 
interested  parties  and  will  be  afforded 
an  opportunity  to  monitor  or  participate 
in  the  negotiation  process.  Interested 
parties  will  not  incur  any  obligations  by 
being  so  designated. 

Negotiations  will  be  conducted  in  one 
or  more  meetings  open  to  the  public. 
Interested  parties  will  have  an 
opportunity  at  the  public  meeting(s)  to 
make  comments  concerning  the  possible 
inclusion  of  alkyl  (C12-G13)  glycidyl 
ether  in  the  EGA,  and  any  other  relevant 
subject.  If  EPA  and  the  interested  parties 
are  not  able  to  agree  upon  the  terms  of 
an  EGA,  negotiations  will  be  terminated 
and  testing  will  be  required  under  a  test 
rule. 

IV.  Notice  of  Public  Meeting 

A  public  meeting  is  scheduled  for  July 
26. 1995,  to  initiate  negotiations  on  an 
EGA  to  test  the  seven  chemical 
substances  identified  in  section  III., 
paragraph  one  of  this  notice,  for  which 
the  Agency  is  soliciting  interested 
parties.  The  public  meeting  will  be  held 
in  Rm.  East  Tower  217  at  USEPA 
Headquarters,  401  M  St.  SW., 
Washington,  DC  20460,  from  9  a.m.  to 
12  noon.  EPA  will  use  its  best  efforts  to 
send  copies  of  a  draft  EGA  to  interested 
parties  prior  to  the  public  meeting. 

Those  persons  who  identify 
themselves  as  interested  parties  may 
submit  written  comments  to  EPA  by 
July  13,  1995.  Submit  written  comments 
in  triplicate,  to  TSCA  Docxmient 
■  Receipts  Office  (7407),  Rm.  East  Tower 
G-99,  U.S.  Environmental  Protection 
Agency,  401  M  St.  SW.,  Washington,  DC 
20460.  All  submissions  should  bear  the 
document  control  number  OPPTS- 
42185;  FRL-4960-3.  EPA  will  address 
these  comments  at  the  public  meeting. 
A  transcript  of  the  public  meeting  will 
be  made  available  as  part  of  the  public 
docket. 

EPA  believes  that  generally  under  40 
CFR  790.22(b)(3),  the  Agency  need  only 
inform  interested  parties  of  a  public 
meeting  to  negotiate  an  EGA  and  is  not 
obligated  to  announce  the  meeting  in 


the  Federal  Register.  The  Agency  is 
announcing  this  public  meeting  in  the 
Federal  Register  to  ensure  that  all 
parties  interested  in  EGA  negotiations 
on  any  of  the  seven  chemical  substances 
identified  in  section  III.,  paragraph  one 
of  this  notice,  as  opposed  to  the  six 
specifically  named  in  subcategory  II-A 
of  the  proposed  test  rule,  will  have 
notice  and  the  opportunity  to  be 
designated  interested  parties. 

A  record  has  been  established  for  this 
notice  under  docket  control  number 
OPPTS-42185,  FRL^960-3  (including 
comments  and  data  submitted 
electronically  as  described  below).  A 
public  version  of  this  docket,  including 
printed,  paper  versions  of  electronic 
comments,  which  does  not  include  any 
information  claimed  as  confidential 
business  information  (CBI),  is  available 
for  inspection  from  12  noon  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  public  docket  is  located 
in  the  TSCA  Nonconfidential 
Information  Center,  Rm.  NE-B607,  401 
M  St.  SW.,  Washington,  DC  20460. 
Written  requests  for  copies  of 
documents  contained  in  this  docket  may 
be  sent  to  the  above  address  or  faxed  to 
(202) 260-9555. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

ncic@epamail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this  notice,  as 
well  as  the  public  version,  as  described 
above  will  be  kept  in  paper  form. 
Accordingly,  EPA  will  transfer  all 
comments  received  electronically  into 
printed,  ]>aper  form  as  they  are  received 
and  will  place  the  paper  copies  in  the 
official  notice  record  which  will  also 
include  all  comments  submitted  directly 
in  writing.  The  official  notice  record  is 
the  paper  record  maintained  at  the 
address  in  ADDRESSES  at  the  beginning 
of  this  document. 

Dated:  June  6, 1995. 
Charles  M.  Auer, 

Director,  Chemical  Control  Division,  Office 

of  Pollution  Prevention  and  Toxics. 

(FR  Doc.  95-14431  Filed  6-12-95;  8:45  ami 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Information  Collection  Submitted  to 
OMB  for  Review 

AGENCY:  Federal  Deposit  Insurance 

Corporation. 

ACTION:  Notice  of  information  collection 

submitted  to  OMB  for  review  and 
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approval  under  the  Paperwork 
Reduction  Act  of  1980. 

SUMMARY:  In  accordance  with 
requirements  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C. 
Chapter  35),  the  FDIC  hereby  gives 
notice  that  it  has  submitted  to  the  Office 
of  Management  and  Budget  a  request  for 
OMB  review  of  the  information 
collection  system  described  below. 

Type  of  Review:  Extension  of  the 
expiration  date  of  a  currently  approved 
collection  without  any  change  in  the 
substance  or  method  of  collection. 

Title:  Application  for  Waiver  of 
Prohibition  on  Receipt  of  Brokered 
Deposits  by  Adequately  Capitalized 
Def)ository  Institutions/Registration  of 
Deposit  Brokers. 

Form  Number:  N/A. 

OSdB  Number:  3064-0099. 

Expiration  Date  of  OMB  Clearance: 
July  31,  1995. 

Frequency  of  Response:  On  occasion. 

Respondents:  Insured  depository 
institutions  wishing  to  accept  brokered 
deposits. 

Number  of  Respondents:  175. 

Annual  Hours  per  Respondent:  2.2. 

Total  Annual  Hours:  385. 

OMB  Reviewer:  Milo  Sunderhauf, 
(202)  395-7316,  Office  of  Management 
and  Budget.  Paperwork  Reduction 
Project  (3064-0099),  Washington,  D.C. 
20503. 

FDIC  Contact:  Steven  F.  Hanft,  (202) 
898-3907,  Office  of  the  Executive 
Secretary,  Room  F— 400,  Federal  Deposit 
Insurance  Corporation,  550  17th  Street 
N.W.,  Washington,  D.C.  20429. 

Comments:  Conunents  on  this 
collection  of  information  are  welcome 
and  should  be  submitted  before  August 
14,  1995. 

ADDRESSES:  A  copy  of  the  submission 
may  be  obtained  by  calling  or  writing 
the  FDIC  contact  listed  above. 
Comments  regarding  the  submission 
should  be  addressed  to  both  the  OMB 
reviewer  and  the  FDIC  contact  listed 
above. 

SUPPt.EMEr4TARY  INFORMATION:  Section  29 
of  the  Federal  Deposit  Insurance  Act 
prohibits  undercapitalized  institutions 
from  accepting,  renewing,  or  rolling 
over  any  brokered  deposits.  Adequately 
capitalized  institutions  may  do  so  with 
a  waiver  from  the  FDIC,  while  well 
capitalized  institutions  may  accept, 
renew,  or  roll  over  brokered  deposits 
without  restriction.  Section  29A 
requires  notification  by  deposit  brokers 
of  their  activity  and  authorizes  the 
imposition  of  certain  recordkeeping  and 
reporting  requirements. 

Dated:  )une  7, 1995. 


Federal  Deposit  Insurance  CorporatioQ. 

Robert  E.  Feldman, 

Acting  Executive  Secretary. 

(PR  Doc.  95-14416  Filed  &-12-95;  8:45  am) 

BHJJNO  COOe  ■714-01-M 


Information  Collection  SutMnitted  to 
OIMB  for  Review 

AGENCY:  Federal  Deposit  Insurance 

Corporation. 

ACTION:  Notice  of  information  collection 

submitted  to  OMB  for  review  and 

approval  under  the  Paperwork 

Reduction  Act  of  1980. 

SUMMARY:  In  accordance  with 
requirements  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C. 
Chapter  35),  the  FDIC  hereby  gives 
notice  that  it  has  submitted  to  the  Office 
of  Management  and  Budget  a  request  for 
OMB  review  of  the  information 
collection  system  described  below. 

Type  of  Review:  Extension  of  the 
expiration  date  of  a  currently  approved 
collection  without  any  change  in  the 
substance  or  method  of  collection. 

Title:  Recordkeeping  and 
Confirmation  requirements  for 
Securities  Transactions. 

Form  Number:  N/A. 

OMB  Number:  3064-0028. 

Expiration  Date  of  OMB  Clearance: 
July  31,  1995. 

Frequency  of  Response:  On  occasion. 

Respondents:  Insured  state 
nonmember  banks  which  effect 
securities  transactions. 

Number  of  Respondents:  6,087. 

Annual  Hours  per  Respondent:  19.36. 

Total  Annual  Hours:  117,866. 

OMB  Reviewer:  Milo  Sunderhauf, 
(202)  395-7316,  Office  of  Management 
and  Budget,  Paperwork  Reduction 
Project  (3064-0028),  Washington,  D.C. 
20503. 

FDIC  Contact:  Steven  F.  Hanft,  (202) 
898-3907,  Office  of  the  Executive 
Secretary,  Room  F-400,  Federal  Deposit 
Insurance  Corporation,  550  17th  Street 
N.W.,  Washington,  D.C.  20429. 

Comments:  Comments  on  this 
collection  of  information  are  welcome 
and  should  be  submitted  before  August 
14, 1995. 

ADDRESSES:  A  copy  of  the  submission 
may  be  obtained  by  calling  or  writing 
the  FDIC  contact  Usted  above. 
Comments  regarding  the  submission 
should  be  addressed  to  both  the  OMB 
reviewer  and  the  FDIC  contact  listed 
above. 

SUPPLEMENTARY  INFORMATION:  The  FDIC 
requires  insured  state  nonmember  banks 
to  provide  their  securities  customers 
with  adequate  information  concerning 
their  securities  transactions.  Banks  are 


also  required  to  maintain  adequate 
records  and  controls  for  securities 
transactions. 

Dated:  lune  7, 1995. 
Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldman, 
Acting  Executive  Secretary. 
(FR  Doc.  95-14435  Filed  6-12-95;  8:45  am) 

BILUNQ  CODE  S714-01-M 


FEDERAL  RESERVE  SYSTEM 

AmeriGroup,  Incorporated;  Notice  of 
Application  to  Engage  de  novo  in 
Permissible  Nont>anldng  Activities 

The  company  listed  in  this  notice  has 
filed  an  application  under  §  225.23(a)(1) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(1))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether^ionsummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  June  27, 1995. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
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President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 
1 .  AmeriGroup,  Incorporated, 
Minnetonka,  Minnesota;  to  engage  de 
novo  in  purchasing  loans  in  a 
participation  arrangement  from 
AmeriBank,  a  subsidiary,  and  in  limited 
situations,  directly  originate  loans 
pursuant  to  §  225.25(b)(1)  of  the  Board's 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  )une  7, 1995. 
Jennifier  J.  JohnMn, 
Deputy  Secretary  of  the  Board. 
(FR  Doc.  95-14411  Filed  6-12-95;  8:45  am] 

BNJJNQ  CODE  tSlt-OI-F 


William  E.  Hathom;  Change  in  Bank 
Control  Notice 

Acquisition  of  Shares  of  Banks  or 
Bank  HoMing  Companies 

The  notificant  listed  below  has 
applied  imder  the  Change  in  Bank  . 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  notices  are  set 
forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notice  is  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  notice  has  been 
accepted  for  processing,  it  will  also  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  to  the  Reserve  Bank  indicated 
for  the  notice  or  to  the  offices  of  the 
Board  of  Governors.  Comments  must  be 
received  not  later  than  June  27, 1995. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley,  Vice  President)  104 
Marietta  Street,  N.W..  Atlanta,  Georgia 
30303: 

1.  William  E.  Hathorn,  Tylertown, 
Mississippi;  to  acquire  an  additional  1.2 
percent,  for  a  total  of  25.3  percent  of  the 
voting  shares  of  Walthall  Capital  Group, 
Ltd.,  Tylertown,  Mississippi,  and 
thereby  indirectly  acquire  Walthall 
Citizens  Bank,  Tylertown,  Mississippi. 

Board  of  Governors  of  the  Federal  Reserve 
System,  June  7. 1995. 
Jennifier  J.  Jolmson, 
Deputy  Secretary  of  the  Board. 
IFR  Doc.  95-14412  Filed  6-12-95;  8:45  am) 

BILLMG  COOE  6210-01-F 


Societe  Generale;  Notice  to  Engage  in 
Nonbanking  Activities;  Correction 

This  notice  corrects  a  notice  (FR  Doc. 
95-13212)  published  on  page  28,412  of 
the  issue  for  Wednesday,  May  31, 1995. 


The  entry  for  Societe  Generale,  Paris, 
France  (Notificant),  is  revised  to  include 
engaging  in  certain  foreign  exchange- 
related  activities  through  FIMAT 
Futures  USA,  Inc.,  Chicago,  Illinois 
(Company).  In  1994,  Company  received 
authority  to  act  as  agent  in  executing 
and  provide  investment  advice  in 
connection  with  certain  foreign 
exchange  transactions.  See  Societe 
Generale,  80  Federal  Reserve  Bulletin 
646  (1994).  In  approving  that 
application  the  Board  relied,  in  part,  on 
Notificant's  commitments  that  Company 
would  not: 

(1)  engage  in  any  foreign  exchange 
activities  for  its  own  account, 

(2)  charge  its  advisory  customers  a 
separate  fee  for  executing  transactions 
in  foreign  exchange,  or 

(3)  provide  foreign  exchange  services 
to  customers  other  than  sophisticated 
institutional  customers. 

In  coimection  with  its  proposal  that 
Company  act  as  riskless  principal  in 
coimection  with  certain  foreign 
exchange  transactions,  Notificant 
proposes  that  Company  be  permitted  to 
purchase  foreign  exchange  for  its  own 
account  to  hedge  financial  statement 
translations  of  income  for  its  French 
parent,  Fimat  International  Bank,  or  as 
may  be  necessary  for  the  payment  of 
invoices  denominated  in  foreign 
currencies.  Notificant  also  proposes  that 
Company  be  permitted  to  charge  its 
advisory  customers  an  execution  fee 
(but  not  an  advisory  fee)  for  transactions 
in  which  Company  acts  as  riskless 
principal,  and  to  execute  foreign 
currency  transactions  for 
noninstitutional  commercial  hedger 
customers  to  whom  Company  would 
provide  futures  commission  merchant 
services.  Notificant  has  .stated  that 
Company  would  not  provide  foreign 
exchange-related  advisory  services  to 
noninstitutional  commercial  hedger 
customers  and  would  observe  the 
standards  of  care  and  conduct 
applicable  to  a  fiduciary  with  respect  to 
its  foreign  exchange  advisory  activities. 
Any  comments  or  requests  for  hearing 
should  be  submitted  in  writing  and 
received  by  William  W.  Wiles, 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington, 
ex:  20551,  not  later  than  July  7, 1995. 
Any  request  for  a  hearing  on  this 
application  must,  as  required  by  § 
262.3(e)  of  the  Board's  Rules  of 
Procedure  (12  CFR  262.3(e)),  be 
accompanied  by  a  statement  of  the 
reasons  why  a  written  presentation 
would  not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 


commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

This  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
the  Federal  Reserve  Bank  of  New  York. 

Board  of  Governors  of  the  Federal  Reserve 
System,  )une  7, 1995. 
Jennifier  J.  Jolmson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  95-14410  Filed  6-12-95;  8:45  am) 
MLLMG  COOC  tMO-OI-T 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Disease,  Disability,  and  Injury 
Prevention  and  Control  Special 
Emphasis  Panel  (SEP):  Cooperative 
Agreement  Program  for  Prevention 
Center  for  Occupational  Safety  and 
Health  in  the  Construction  Industry- 
Program  Announcement  528:  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  committee 
meeting. 

Name:  Disease,  Disability,  and  Injury 
Prevention  and  Control  SEP:  Cooperative 
Agreement  Program  for  Prevention  Center  for 
Occupational  Safety  and  Health  in  the 
Construction  Industry — Program 
Announcement  528. 

Time  and  Dates:  8:30  a.m.-5:30  p.m.,  July 
13-14, 1995. 

Place:  Corporate  Square,  Building  11, 
Room  2320,  Corporate  Square  Boulevard, 
Atlanta,  Georgia  30329. 

Status:  Closed. 

Matters  to  be  discussed:  The  meeting  will 
include  the  review,  discussion,  and 
evaluation  of  applications  received  in 
response  to  Prop-am  Announcement  528. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  provisions  set 
forth  in  section  552b(c)  (4)  and  (6),  Title 
5  U.S.C,  and  the  Determination  of  the 
Associate  Director  for  Management  and 
Operations,  CDC,  pursuant  to  Pub.  L. 
92-463. 

Contact  Person  For  More  Information: 
Marie  Haring  Sweeney,  Assistant  Chief, 
Special  Projects,  Industrywide  Studies 
Branch,  Division  of  Surveillance,  Hazard 
Evaluations,  and  Field  Studies.  National 
Institute  for  Occupational  Safety  and  Health. 
CDC,  4676  Columbia  Parkway.  Cincinnati, 
Ohio  45226,  telephone  513/841-4207. 
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Dated:  Junes.  1995. 
John  C.  Burckhwdt. 

Acting  Director,  Management  Analysis  and 
Services  Office.  Centers  for  Disease  Control 
and  Prevention  (CDC). 
(FR  Doc  95-14398  Filed  6-12-95;  8:45  am) 

BILUNG  COOE  41M-19-M 

Health  Care  Financing  Administration 

[ORD-075-N] 

New  and  Pending  Demonstration 
Project  Proposals  Submitted  Pursuant 
to  Section  1 1 1 5(a)  of  the  Social 
Security  Act  February  and  March  1995 

AGENCY:  Health  Care  Financing 
Administration  (HCTA). 
ACTION:  Notice. 

SUMMARY:  This  notice  lists  new 
proposals  for  demonstration  projects 
submitted  to  the  Department  of  Health 
and  Human  Services  during  the  months 
of  February  and  March  1995  under  the 
authority  of  section  1115  of  the  Social 
Security  Act.  This  notice  also  lists 
approved,  disapproved,  pending,  and 
withdrawn  proposals.  (This  notice  can 
also  be  accessed  on  the  Internet  at 
http://WWW.SSA.GOV/HCFA/ 
HCFAHP2.HTML.) 
COMMENTS:  We  will  accept  written 
comments  on  these  proposals.  We  will, 
if  feasible,  acknowledge  receipt  of  all 
comments,  but  we  will  not  provide 
written  responses  to  comments.  We 
will,  however,  neither  approve  nor 
disapprove  any  new  proposal  for  at  least 
30  days  after  the  date  of  this  notice  to 
allow  time  to  receive  and  consider 
comments.  Direct  comments  as 
indicated  below. 

ADDRESSES:  Mail  correspondence  to: 
Susan  Anderson,  Office  of  Research  and 
Demonstrations,  Health  Care  Financing 
Administration,  2230  Oak  Meadows, 
6325  Security  Boulevard,  Baltimore,  MD 
21207. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Anderson  (410)  966-3996. 

SUPPt.EMENTARY  INFORMATION: 

I.  Background 

Under  section  1115  of  the  Social 
Security  Act  (the  Act),  the  Department 
of  Health  and  Human  Services  (HHS) 
may  consider  and  approve  research  and 
demonstration  proposals  with  a  broad 
range  of  policy  objectives.  These 
demonstrations  can  lead  to 
improvements  in  achieving  the 
purposes  of  the  Act. 

In  exercising  her  discretionary 
authority,  the  Secretary  has  developed  a 
number  of  policies  and  procedures  for 
reviewing  proposals.  On  September  27, 


1994,  we  published  a  notice  in  the 
Federal  Register  (59  FR  49249)  that 
specified  (1)  the  principles  that  we 
ordinarily  will  consider  when 
approving  or  disapproving 
demonstration  projects  under  the 
authority  in  section  1115(a)  of  the  Act; 
(2)  the  procedures  we  expect  States  to 
use  in  involving  the  public  in  the 
development  of  proposed  demonstration 
projects  under  section  1115;  and  (3)  the 
procedures  we  ordinarily  will  follow  in 
reviewing  demonstration  proposals.  We 
are  committed  to  a  thorough  and 
expeditious  review  of  State  requests  to 
conduct  such  demonstrations. 

n.  Listing  of  New,  Pending.  Approved, 
and  Withdrawn  Proposals  for  the 
Months  of  February  and  March  1995 

As  part  of  our  procedures,  we  publish 
a  notice  in  the  Federal  Register  with  a 
monthly  listing  of  all  new  submissions, 
pending  proposals,  approvals, 
disapprovals,  and  withdrawn  proposals. 
Proposals  submitted  in  response  to  a 
grant  solicitation  or  other  competitive 
process  are  reported  as  received  during 
the  month  that  such  grant  or  bid  is 
awarded,  so  as  to  prevent  interference 
with  the  awards  process.  We  have 
added  a  new  category  in  this  notice 
entitled  "Withdrawn  Proposals"  to 
identify  project  proposals  that  the  States 
have  withdrawn  from  consideration  for 
approval  under  section  1115. 

A.  Comprehensive  Health  Reform 
Programs 

1.  New  Proposals 

Demonstration  Title/State:  Arizona 
Health  Care  Cost  Containment  System 
(AHCCCS)— Arizona. 

Description:  Arizona  proposes  to 
expand  eligibility  under  its  current 
section  1115  AHCCCS  program  to 
persons  with  incomes  up  to  100  percent 
of  the  Federal  poverty  level. 

Date  Received:  March  17, 1995 

State  Contact:  Mabel  Chen,  M.D., 
Director,  Arizona  Health  Care  Cost 
Containment  System,  801  East  Jefferson, 
Phoenix,  Arizona  85034,  (602)  271- 
4422. 

Federal  Project  Officer:  Ron  Lambert, 
Health  Care  Financing  Administration, 
Office  of  Research  and  Demonstrations, 
2302  Oak  Meadows,  6325  Security 
Boulevard,  Baltimore,  Maryland  21207. 

Demonstration  Title/State: 
Community  Care  of  Kansas — Kansas. 

Description:  Kansas  proposes  to 
implement  a  "managed  coop)eration 
demonstration  project"  in  four 
,  predominantly  rural  counties,  and  to 
assess  the  success  of  a  non-competitive 
managed  care  model  in  rural  areas.  The 
demonstration  would  enroll  recipients 


currently  eligible  in  the  AFDC  and 
AFDC-related  eligibility  categories,  and 
expand  Medicaid  eligibility  to  children 
ages  5  and  under  with  family  incomes 
up  to  200  percent  of  the  Federal  poverty 
level. 

Date  Received:  March  23, 1995. 

State  Contact:  Karl  Hockenbarger, 
Kansas  Department  of  Social  and 
Rehabilitation  Services,  915  SW 
Harrison  Street.  Topeka,  Kansas  66612, 
(913)  296-^719. 

Federal  Project  Officer:  Jane  Forman, 
Health  Care  Financing  Administration, 
Office  of  Research  and  Demonstrations, 
2302  Oak  Meadows,  6325  Security 
Boulevard,  Baltimore.  Maryland  21207. 

Demonstration  Title/State:  Health 
Access  Plan  Demonstration — Vermont. 

Description:  Vermont  proposes  to 
integrate  Medicaid  recipients  into 
managed  care  plans  and  expand 
coverage  to  uninsured  individuals  up  to 
150  percent  of  the  Federal  poverty  level. 
The  State  also  proposes  to  provide 
pharmacy  coverage  to  low  income 
Medicare  beneficiaries. 

Date  Received:  February  24. 1995. 

State  Contact:  Veronica  Celani,  Health 
Policy  Director,  Vermont  Agency  of 
Himian  Services,  103  State  Street, 
Waterbury,  Vermont  05671,  (802)  828- 
2949. 

Federal  Project  Officer:  Sherrie  Fried, 
Health  Care  Financing  Administration, 
Office  of  Research  and  Demonstrations, 
2302  Oak  Meadows,  6325  Security 
Boulevard.  Baltimore,  Maryland  21207. 

2.  Pending  Proposals 

Demonstration  Title/State:  The 
Diamond  State  Health  Plan— Delaware. 

Description:  Delaware  proposes  to 
expand  eligibility  for  Medicaid  to 
persons  with  incomes  up  to  100  percent 
of  the  Federal  poverty  level  and  require 
that  the  Medicaid  population  enroll  in 
managed  care  delivery  systems.  The 
State's  current  section  1115 
demonstration  project,  the  Delaware 
Health  Care  Partnership  for  Children, 
would  be  incorporated  into  the 
statewide  program  as  an  optional 
provider  for  eligible  children. 

Date  Received:  July  29, 1994. 

State  Contact:  Kay  Holmes,  DSHP 
Coordinator,  DHSS  Medicaid  Unit, 
Biggs  Building,  P.O.  Box  906,  New 
Castle.  Delaware  19720,  (302)  577-4900. 

Federal  Project  Officer:  Rosana 
Hernandez,  Health  Care  Financing 
Administration,  Office  of  Research  and 
Demonstrations,  2302  Oak  Meadows, 
6325  Security  Boulevard,  Baltimore, 
Maryland  21207. 

Demonstration  Title/State:  MediPlan 
Plus — Illinois. 

Description:  IlUnois  seeks  to  develop 
a  managed  care  delivery  system  using  a 
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series  of  networks,  either  local  or 
statewide,  to  tailor  its  Medicaid  delivery 
system  to  the  needs  of  local  urban 
neighborhoods  or  large  rural  areas. 
Date  Received:  September  15,  1994. 
State  Contact:  Tom  Toberman, 
Manager.  Federal/State  Monitoring,  201 
South  Grand  Avenue  East,  Springfield, 
Illinois  62763,  (217)  782-2570. 

Federal  Project  Officer:  Gina  demons. 
Health  Care  Financing  Administration, 
Office  of  Research  and  Demonstrations, 
2302  Oak  Meadows,  6325  Security 
Boulevard,  Baltimore,  Maryland  21207. 
Demonstration  Title/State:  Louisiana 
Health  Access — Louisiana. 

Description:  Louisiana  proposes  to 
implement  a  fully  capitated  statewide 
managed  care  program.  A  basic  benefit 
package  and  a  behavioral  health  and 
pharmacy  wrap-around  would  be 
administered  through  the  managed  care 
plans.  The  State  intends  to  expand 
eligibility  of  persons  with  incomes  up  to 
250  percent  of  the  Federal  poverty  level 
(FPL),  with  persons  with  incomes  above 
133  percent  of  the  FPL  paying  all  or  a 
portion  of  premiums.  To  fund  the 
demonstration,  the  State  is  seeking  a 
waiver  of  Federal  Medical  Assistance 
Payments  (FMAP)  requirements,  which 
would  effectively  create  a  block  grant 
whereby  the  Federal  share  of  the 
demonstration  would  be  fixed  over  the 
course  of  the  demonstration  and  the 
State  would  assume  the  cost  of  increases 
as  they  occurred. 
Date  Received:  January  3, 1995. 
State  Contact:  Carolyn  Maggio, 
Executive  Director,  Bureau  of  Research 
and  Development,  Louisiana 
Department  of  Health  and  Hospitals, 
Post  Office  2870,  Baton  Rouge, 
Louisiana  70821-2871,  (504)  342-2964. 
Federal  Project  Officer:  Gina  demons. 
Health  Care  Financing  Administration, 
Office  of  Research  and  Demonstrations, 
2302  Oak  Meadows,  6325  Security 
Boulevard,  Baltimore,  Maryland  21207. 

Demonstration  Title/ State: 
MassHealth — Massachusetts. 

Description:  Massachusetts  proposes  a 
range  of  strategies  that  would  extend 
Medicaid  coverage  to  its  low-income 
*  and  uninsured  citizens,  including  the 
employed,  the  short-term  unemployed, 
and  the  long-term  unemployed.  The 
proposed  program  would  employ  direct 
provision  of  health  services  as  well  as 
indirect  strategies  that  would  promote 
market  forces  to  address  the  needs  of  the 
uninsured,  by  providing  subsidies  to 
employers  and  low-income  employees 
with  incomes  up  to  200  percent  of  the 
Federal  poverty  level. 
Date  Received:  April  15, 1994. 
State  Contact:  Laurie  Burgess, 
Director,  Managed  Care  Program, 


Development,  Division  of  Medical 
Assistance,  600  Washington  Street, 
Boston,  Massachusetts  02111.  (617) 
348-5695. 

Federal  Project  Officer:  Ed  Hutton. 
Health  Care  Financing  Administration. 
Office  of  Research  and  Demonstrations, 
2302  Oak  Meadows.  6325  Security 
Boulevard,  Baltimore,  Maryland  21207. 

Demonstration  Title/State: 
MinnesotaCare — Minnesota. 

Description:  Minnesota  proposes  to 
expand  its  use  of  managed  care  service 
delivery  and  to  extend  Medicaid 
eligibility  to  families  and  children  with 
incomes  up  to  275  percent  of  the 
Federal  poverty  level.  The  State  would 
also  integrate  Medicaid  with  other 
public  entities  that  deliver  health 
services. 
Date  Received:  July  28, 1994. 
State  Contact:  Maria  Gomez, 
Commissioner,  Health  Care  Services 
Delivery  ,  Minnesota  Department  of 
Human  Services,  444  Lafayette  Road  N, 
St.  Paul,  Minnesota  55155,  (612)  297- 
4113. 

Federal  Project  Officer:  Penny  Pine, 
Health  Care  Financing  Administration, 
Office  of  Research  and  Demonstrations. 
2302  Oak  Meadows.  6325  Security 
Boulevard.  Bahimore.  Maryland  21207. 
Demonstration  Title/State:  Missouri. 
Description:  Missouri  proposes  to 
require  that  beneficiaries  enroll  in 
managed  care  delivery  systems,  and 
extend  Medicaid  eligibility  to  persons 
with  incomes  below  200  percent  of  the 
Federal  poverty  level.  As  part  of  the 
program,  Missouri  would  create  a  fully 
capitated  managed  care  pilot  program  to 
serve  non-institutionalized  persons  with 
permanent  disabilities  on  a  voluntary 
basis. 

Date  Received:  June  30. 1994. 
State  Contact:  Donna  Checkett. 
Director,  Division  of  Medical  Services. 
Missouri  Department  of  Social  Services, 
PO  Box  6500,  Jefferson  City,  Missouri 
65102-6500,  (314)  751-6922. 

Federal  Project  Officer:  Nancy 
Goetschius,  Health  Care  Financing 
Administration,  Office  of  Research  and 
Demonstrations,  2302  Oak  Meadows, 
6325  Security  Boulevard,  Baltimore, 
Maryland  21207. 

Demonstration  Title/State:  The 
Granite  State  Partnership  for  Access  and 
Affordability  in  Health  Care — New 
Hampshire. 

Description:  New  Hampshire  proposes 
to  extend  Medicaid  eligibility  to  adults 
with  incomes  below  the  AFDC  cash 
standard  and  to  create  a  public 
insurance  product  for  low  income 
workers.  The  State  also  seeks  to 
implement  a  number  of  pilot  initiatives 
to  help  redesign  its  health  care  delivery 
system. 


Date  Received:  Jxme  14, 1994. 

State  Contact:  Barry  Bodell,  New 
Hampshire  Department  of  Health  and 
Human  Services,  Office  of  the 
Commissioner,  6  Hazen  Drive,  Concord, 
New  Hampshire  03301-6505,  (603)  271- 
4332. 

Federal  Project  Officer:  Maria 
Boulmetis,  Health  Care  Financing 
Administration,  Office  of  Research  and 
Demonstrations,  2302  Oak  Meadows, 
6325  Security  Boulevard,  Baltimore, 
Maryland  21207. 

Demonstration  Title/State: 
SoonerCare — Oklahoma. 

Description:  Oklahoma  proposes  to 
implement  a  5-year  statewide  managed 
care  demonstration  using  both  fully  and 
partially  capitated  delivery  systems.  The 
emphasis  of  the  program  is  to  address 
access  problems  in  rural  areas  by 
encouraging  the  development  of  rural- 
based  managed  care  initiatives.  The 
State  will  employ  traditional  fully 
capitated  managed  care  delivery  models 
for  urban  areas  and  will  introduce  a 
series  of  partial  capitation  models  in  the 
rural  areas  of  the  State.  All  ciurently 
eligible,  non-institutionalized 
individuals  will  be  enrolled  during  the 
first  2  years  of  the  project. 

Date  Received:  January  6,  1995. 

State  Contact:  Dr.  Garth  Splinter, 
Oklahoma  Health  Care  Authority, 
Lincoln  Plaza,  4545  N.  Lincoln  Blvd., 
Suite  124.  Oklahoma  City,  Oklahoma 
73105.  (405)  530-3439. 

Federal  Project  Officer:  Helaine  I. 
Fingold.  Health  Care  Financing 
Administration.  Office  of  Research  and 
Demonstrations,  2302  Oak  Meadows, 
6325  Security  Boulevard,  Baltimore. 
Maryland  21207. 

3.  Approved  Conceptual  Proposals 
(Awards  of  Waivers  Pending) 

No  conceptual  proposals  were 
approved  during  the  months  of  February 
and  March. 

4.  Approved  Grant  Proposals  (Award  of 
Waivers  Pending) 

No  grant  proposals  were  awarded 
during  the  months  of  February  and 
March. 

5.  Approved  Proposals 

No  comprehensive  health  reform 
proposals  were  approved  during  the 
months  of  February  and  March. 

6.  Disapproved  Proposals 

No  comprehensive  health  reform 
proposals  have  been  disapproved  since 
January  1. 1993. 

7.  Withdrawn  Proposals 

No  comprehensive  health  reform 
proposals  were  withdrawal  during  the 
months  of  February  and  March. 
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B.  Other  Section  1115  Demonstration 
Proposals 

1.  New  Proposals 

Demonstration  Title/State:  Family 
Planning  Services  Section  1115  Waiver 
Request — Michigan. 

Description:  Michigan  seeks  to  extend 
Medicaid  coverage  for  family  planning 
services  to  all  women  of  childbearing 
age  living  in  families  with  incomes  at  or 
below  185  percent  of  the  Federal 
poverty  level,  and  provide  an  additional 
benefit  package  consisting  of  home 
visits,  outreach  services  to  identify 
eligibility,  and  reinforced  support  for 
utilization  of  services.  The  duration  of 
the  project  is  5  years. 

Date  Received:  March  27.  1995. 

State  Contact:  Gerald  Miller,  Director, 
Department  of  Social  Services,  235 
South  Grand  Avenue,  Lansing, 
Michigan  48909,  (517)  335-5117. 

Federal  Project  Officer:  Suzanne 
Rotwein,  Ph.D.,  Health  Care  Financing 
Administration,  OHice  of  Research  and 
Demonstrations,  2306  Oak  Meadows, 
6325  Security  Boulevard,  Baltimore, 
Maryland  21207. 

2.  Pending  Proposals 

Demonstration  Title/State:  Georgia's 
Children's  Benefit  Plan — Georgia. 

Description:  The  State  of  Georgia 
submitted  a  Section  1115  proposal 
entitled  "Georgia  Children's  Benefit 
Plan"  that  provides  preventive  and 
primary  care  services  for  children  1 
through  5  years  of  age  who  are  between 
133  and  185  percent  of  the  Federal 
poverty  level.  The  duration  of  the 
waiver  is  5  years  with  proposed  project 
dates  of  July  1,  1995  to  Jime  30,  2000. 

Date  Received:  December  12,  1994. 

State  Contact:  Jacquelyn  Foster-Rice, 
Georgia  Department  of  Medical 
Assistance,  2  Peachtree  Street  NW.,  201 
South  Grand  Avenue  East,  Atlanta, 
Georgia  30303-3159,  (404)  651-5785. 

Federal  Project  Officer:  Maria 
BoulmeUs,  Health  Care  Financing 
Administration,  Office  of  Research  and 
Demonstrations,  2302  Oak  Meadows, 
6325  Security  Boulevard,  Baltimore, 
Maryland  21207. 

Demonstration  Title/State:  High  Cost 
User  Initiative — Maryland. 

Description:  Maryland  proposes  to 
implement  an  integrated  case 
management  system  for  high-cost,  high- 
risk  Medicaid  recipients. 

Date  Received:  July  8. 1994. 

State  Contact:  John  Folkemer, 
Maryland  Department  of  Health  and 
Mental  Hygiene,  Office  of  Medical 
Assistance  Policy,  201  West  Preston 
Street,  Baltimore.  Maryland  21201,  (410) 
225-5206. 


Federal  Project  Officer:  Rosana 
Hernandez,  Health  Care  Financing 
Administration,  Office  of  Research  and 
Demonstrations,  2302  Oak  Meadows, 
6325  Security  Boulevard,  Baltimore, 
Maryland  21207. 

Demonstration  Title/State:  Minnesota 
Long-Term  Care  Options  Project — 
Minnesota. 

Description:  The  State  proposes  to 
integrate  long-term  care  and  acute  care 
services  imder  combined  Medicare  and 
Medicaid  capitation  payments  for 
elderly  dual  eligibles. 

Date  Received:  April  18, 1994. 

State  Contact:  Pamela  Parker, 
Minnesota  Department  of  Human 
Services,  Human  Services  Building,  444 
Lafayette  Road  North,  St.  Paul, 
Minnesota  55155,  (612)  296-2140. 

Federal  Project  Officer:  Melissa 
McNiff,  Health  Care  Financing 
Administration,  Office  of  Research  and 
Demonstrations,  2302  Oak  Meadows, 
6325  Security  Boulevard,  Baltimore, 
Maryland  21207. 

Demonstration  Title/State:  Family 
Planning  Proposal — New  Mexico. 

Description:  New  Mexico  proposes  to 
extend  Medicaid  eligibihty  for  family 
planning  services  to  all  women  of 
childbearing  age  with  incomes  at  or 
below  185  percent  of  the  Federal 
poverty  level. 

Date  Received:  November  1,  1994. 

State  Contact:  Bruce  Weydemeyer, 
Director,  Division  of  Medical 
Assistance,  PO  Box  2348,  Santa  Fe,  New 
Mexico  87504-2348,  (505)  827-3106. 

Federal  Project  Officer:  Alisa  Adamo, 
Health  Care  Financing  Administration, 
Office  of  Research  and  Demonstrations, 
2302  Oak  Meadows,  6325  Security 
Boulevard,  Baltimore,  Maryland  21207. 

Demonstration  Title/State: 
CHOICES— Citizenship.  Health. 
Opportunities,  Interdependence, 
Choices  and  Supports — Rhode  Island. 

Description:  Rhode  Island  proposes  to 
consolidate  all  current  State  and  Federal 
funding  streams  for  adults  with 
developmental  disabilities  under  one 
program  using  managed  care/managed 
competition. 

Date  Received:  April  5, 1994. 

State  Contact:  Susan  Babin. 
Department  of  Mental  Health, 
Retardation,  and  Hospitals,  Division  of 
Developmental  Disabilities,  600  New 
London  Avenue,  Cranston,  Rhode  Island 
02920,  (401)  464-3234. 

Federal  Project  Officer:  Melissa 
McNiff,  Health  Care  Financing 
Administration,  Office  of  Research  and 
Demonstrations,  2302  Oak  Meadows, 
6325  Security  Boulevard,  Baltimore, 
Maryland  21207. 

Demonstration  Title/State:  Virginia. 


Description:  Virginia  proposes  to 
expand  Medicaid  eligibility  to  children 
in  the  State-funded  KIDS  CARE 
program,  and  provide  them  with  a 
limited  Medicaid  benefit  restricted  to 
ambulatory  services. 

Date  Received:  May  18, 1994. 

State  Contact:  Janet  Kennedy.  Suite 
1300.  600  East  Broad  Street.  Richmond, 
Virginia  23219,  (804)  371-8855. 

Federal  Project  Officer:  Maria 
Boulmetis,  Health  Care  Financing 
Administration,  Office  of  Research  and 
Demonstrations,  2302  Oak  Meadows, 
6325  Security  Boulevard,  Baltimore, 
Maryland  21207. 

Demonstration  Title/State:  Wisconsin. 

Description:  The  State  proposes  to 
limit  the  amount  of  exempt  funds  that 
may  be  set  aside  as  burial  and  related 
expenses  for  SSI-related  Medicaid 
recipients. 

Date  Received:  March  9, 1994. 

State  Contact:  Jean  Shell,  Division  of 
Economic  Support,  Wisconsin 
Department  of  Health  and  Social 
Services,  1  West  Wilson  Street,  Room 
650,  P.O.  Box  7850,  Madison,  Wisconsin 
53707,  (608)  266-0613. 

Federal  Project  Officer:  J.  Donald 
Sherwood,  Health  Care  Financing 
Administration,  Office  of  Research  and 
Demonstrations.  2302  Oak  Meadows. 
6325  Security  Boulevard.  Baltimore, 
Maryland  21207. 

3.  Approved  Conceptual  Proposals 
(Award  of  Waivers  Pending) 

No  conceptual  proposals  were 
awarded  during  the  months  of  February 
and  March. 

4.  Approved  Proposals 

No  proposals  were  approved  during 
the  months  of  February  and  March. 

5.  Disapproved  Proposals 

No  proposals  were  disapproved 
during  the  months  of  February  and 
March. 

6.  Withdrawn  Proposals 

The  following  proposals  were 
withdrawn  from  consideration  by  their 
respective  States. 

Demonstration  Title/State:  Pay-in 
Spenddown  Pilot — Ohio. 

Description:  Ohio  proposed  to 
implement  a  one-county  pilot  program 
to  allow  the  medically  needy  to  pay  in 
spenddov^rn  amounts  in  order  to  qualify 
for  Medicaid  to  simplify  eligibility 
administration. 

Date  Received:  April  28. 1994. 

Date  Withdrawn:  February  15. 1995. 

State  Contact:  Jeanne  Carroll,  Ohio 
Department  of  Human  Services,  30  East 
Broad  Street,  Columbus,  Ohio  43266, 
r614)  466-6024. 
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Federal  Project  Officer:  David  Walsh, 
Health  Care  Financing  Administration, 
Office  of  Research  and  Demonstrations, 
2302  Oak  Meadows,  6325  Security 
Boulevard,  Baltimore,  Maryland  21207. 

Demonstration  Title/State:  Family 
Planning  Demonstration — Washington. 

Description:  The  State  proposed  to 
provide  family  planning  services  to  low- 
income  women  for  an  additional  10 
months  postpartum,  extending  total 
coverage  for  such  services  to  one  year. 

Date  Received:  April  21,  1994. 

Date  Withdrawn:  January  20,  1995. 

State  Contact:  Claudia  Lewis,  Medical 
Assistance  Administration,  Division  of 
Client  Services,  P.O.  Box  45530, 
Olympia,  Washington  98504-5530, 
(206) 586-2751. 

Federal  Project  Officer:  Maria 
Boulmetis,  Health  Care  Financing 
Administration,  Office  of  Research  and 
Demonstrations,  2302  Oak  Meadows, 
6325  Security  Boulevard,  Baltimore, 
Maryland  21207. 

in.  Requests  for  Copies  of  a  Proposal 

Requests  for  copies  of  a  specific 
Medicaid  proposal  should  be  made  to 
the  State  contact  listed  for  the  specific 
proposal.  If  further  help  or  information 
is  needed,  inquiries  should  be  directed 
to  HCFA  at  the  address  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program,  No.  93.779;  Health  Financing 
Research,  Demonstrations,  and  Experiments) 

Dated:  May  22,  1995. 
Bruce  C.  Vladeck, 

Administrator,  Health  Care  Financing 
Administration. 

IFR  Doc.  95-14434  Filed  6-12-95;  8:45  am) 
BILUNG  COOC  4120-01-P 


Health  Resources  and  Services 
Administration  Advisory  Council; 
Notice  of  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92—463),  announcement  is 
made  of  the  following  National 
Advisory  body  scheduled  to  meet 
during  the  month  of  June  1995. 

Name:  National  Advisory  Council  on  the 
National  Health  Service  Corps 

Date  and  Time:  June  23-26, 1995 

Place:  Hyatt  Regency  Crystal  City,  2799 
Jefferson  Davis  Highway,. Crystal  City, 
Virginia.  (703)418-1234. 

The  meeting  is  open  to  the  public. 

Purpose;  The  Council  will  advise  and  make 
appropriate  recommendations  on  the 
National  Health  Service  Corps  (NHSC) 
program  as  mandated  by  legislation.  It  will 
also  review  and  comment  on  proposed 
regulations  promulgated  by  the  Secretary 
under  provision  of  the  legislation. 

Agenda:The  agenda  will  include  updates 
on  the  Bureau  of  Primary  Health  Care, 


National  Health  Service  Corps  and  testimony 
on  papters  prepared  for  the  June  24  and  25 
conference  entitled  "NHSC:  Creating  a  Road 
Map  for  the  Future".  The  papers  address  the 
following:  "Preparing  Students  to  Become 
Student-Oriented  Clinicians";  "Preparing 
Communities  for  Service-Oriented 
Clinicians"  "Matching  Service-Oriented 
Clinicians  and  Communities";  and  "Assuring 
Clinicians  Positive  Community  Experiences". 
The  Council  will  also  participate  in  this 
conference  at  the  Hyatt  Regency. 

The  meetings  will  begin  at  8:00  a.m.  and 
adjourn  at  5:00  p.m.  on  June  23-25.  The 
Council  will  reconvene  Monday  June  26.  at 
8:00  a.m.  to  discuss  further  business  and 
adjourn  at  12:00  noon. 

Anyone  requiring  information  regarding 
the  subject  Council  should  contact  Ms.  Nada 
Schnabel,  National  Advisory  Council  on  the 
National  Health  Service  Corps,  8th  floor, 
4350  East  West  Highway,  Rockville, 
Maryland  20857,  Telephone  (301)  594-4147. 

Agenda  Items  are  subject  to  change  as 
priorities  dictate. 

Dated:  June  8,  1995. 
Jackie  E.  Baum, 

Advisory  Committee  Management  Officer, 
MRS  A. 
IFR  Doc.  95-14405  Filed  6-12-95;  8:45  am] 

WLUNO  CODE  4iaO-15-P 


DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

Outer  Continental  Shelf,  Central  and 
Western  Gulf  of  Mexico,  Oil  and  Gas 
Lease  Sales  166  and  168 

AGENCY:  Minerals  Management  Service 
(MMS),  Interior. 

ACTION:  Call  for  Information  and 
Nominations,  and  Notice  of  Intent  (Call/ 
NOI)  to  Prepare  an  Environmental 
Impact  Statement  (EIS). 

1.  Authority.  This  Call  is  published 
pursuant  to  the  Outer  Continental  Shelf 
(OCS)  Lands  Act  as  amended  (43  U.  S. 
C.  1331-1356,  (1988))  (OCSLA),  and  the 
regulations  issued  thereunder  (30  CFR 
Part  256). 

The  NOI  is  published  pursuant  to  the 
regulations  (40  CFR  1501.7) 
implementing  the  provisions  of  the 
National  Environmental  Policy  Act  of 
1969  as  amended  (42  U.  S.  C.  4321  et 
seq.  (1988))(NEPA) 

2.  Purpose  of  Call.  The  purpose  of  the 
Call  is  to  gather  information  for  Outer 
Continental  Shelf  (OCS)  Lease  Sale  166 
in  the  Central  Gulf  of  Mexico  (CGOM) 
Planning  Area,  tentatively  scheduled  for 
March  1997,  and  OCS  Lease  Sale  168  in 
the  Western  Gulf  of  Mexico  (WGOM) 
Planning  Area,  tentatively  scheduled  for 
August  1997. 

Information  and  nominations  on  oil 
and  gas  leasing,  exploration,  and 


development  and  production  within  the 
Central  Gulf  of  Mexico  and  Western 
Gulf  of  Mexico  Planning  Areas  are 
sought  from  all  interested  parties.  This 
early  planning  and  consultation  step  is 
important  for  ensuring  that  all  interests 
and  concerns  are  communicated  to  the 
Department  of  the  Interior  for  future 
decisions  in  the  leasing  process 
pursuant  to  the  OCSLA,  and  regulations 
at  30  CFR  256.  This  Call  does  not 
indicate  a  preliminary  decision  to  lease 
in  the  area  described  below.  Final 
delineation  of  the  area  for  possible 
leasing  will  be  made  at  a  later  date  and 
in  compliance  with  applicable  laws 
including  all  requirements  of  the  NEPA 
and  the  OCSLA.  Established 
departmental  procedures  will  be 
employed. 

3.  Description  of  Area.  The  general 
area  of  this  Call  covers  the  entire  central 
and  western  portions  of  the  Gulf  of 
Mexico  between  approximately  88 
degrees  W.  longitude  on  the  east  and 
approximately  97  degrees  W.  longitude 
on  the  west  and  extends  from  the 
Federal-State  boundaries  seaward  to  the 
provisional  maritime  boundary  between 
the  United  States  and  Mexico.  The 
entire  Call  area  is  offshore  the  States  of 
Texas,  Louisiana,  Mississippi,  and 
Alabama  and  is  divided  into  two 
planning  areas. 

The  Central  Gulf  Planning  Area  is 
bounded  on  the  east  by  approximately 
88  degrees  W.  longitude.  Its  western 
boundary  begins  at  the  offshore 
boundary  between  Texas  and  Louisiana 
and  proceeds  southeasterly  to 
approximately  28  degrees  N.  latitude, 
thence  east  to  approximately  92  degrees 
W.  longitude,  thence  south  to  the 
provisional  maritinje  boundary  with 
Mexico  which  constitutes  the  southern 
boundary  of  the  area.  The  northern  part 
of  the  area  is  bounded  by  the  Federal- 
State  boundary  offshore  Louisiana, 
Mississippi,  and  Alabama.  The  area 
available  for  nominations  and 
comments  at  this  time  consists  of 
approximately  47.8  million  acres. 

The  Western  Gulf  Planning  Area  is 
bounded  on  the  west  and  north  by  the 
Federal-State  boundary  and  on  the  east 
by  the  Central  Gulf  Planning  Area.  It 
extends  south  to  the  provisional 
maritime  boundary  with  Mexico.  It  is 
offshore  Texas  and,  in  deeper  water, 
offshore  Louisiana.  The  area  available 
for  nominations  and  comments  consists 
of  about  35.9  million  acres. 

A  standard  Call  for  Information  Map 
depicting  each  planning  area  on  a  block- 
by-block  basis  is  available  without 
charge  from:  Minerals  Management 
Service,  Public  Information  Unit  (MS 
5034),  1201  Elmwood  Park  Boulevard, 
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New  Orleans.  Louisiana  70123-2394, 
Telephone:  1-800-200-GULF. 

4.  Areas  Deferred  from  this  Call.  High 
Island  Area,  East  Addition,  South 
Extension,  (Flower  Gardens),  Block  A- 
375  and  Block  A-398  (WGOM). 

Mustang  Island  Area.  Blocks  793,  799 
and  816  (offshore  Corpus  Christi)  are 
excluded  from  this  Call. 

5.  Instructions  on  Call.  Indications  of 
interest  and  comments  must  be  received 
no  later  than  45  days  following 
publication  of  this  document  in  the 
Federal  Register  in  envelopes  labeled 
"Nominations  for  Proposed  1997  Lease 
Sales  in  the  Gulf  of  Mexico"  or 
"Comments  on  the  Call  for  Information 
and  Nominations  for  Proposed  1997 
Lease  Sales  in  the  Gulf  of  Mexico."  The 
standard  Call  for  Information  Map  and 
indications  of  interest  and/or  comments 
must  be  submitted  to  the  Regional    • 
Supervisor,  Leasing  and  Environment, 
Gulf  of  Mexico  OCS  Region,  at  the  above 
address. 

The  standard  Call  for  Information 
Map  delineates  the  Call  area,  all  of 
which  has  been  identified  by  the  MMS 
as  having  potential  for  the  discovery  of 
accumulations  of  oil  and  gas. 
Respondents  are  requested  to  indicate 
interest  in  and  comment  on  any  or  all 
of  the  Federal  acreage  within  the 
boundaries  of  the  Call  area  that  they 
wish  to  have  included  in  proposed  Sale 
166  in  the  Central  Gulf  and  proposed 
Sale  168  in  the  Western  Gulf. 

Although  individual  indications  of 
interest  are  considered  to  be  privileged 
and  proprietary  information,  the  names 
of  persons  or  entities  indicating  interest 
or  submitting  comments  will  be  of 
public  record.  Those  indicating  such 
interest  are  required  to  do  so  on  the 
standard  Call  for  Information  Map  by 
outlining  the  areas  of  interest  along 
block  lines. 

Respondents  should  rank  areas  in 
which  they  have  expressed  interest 
according  to  priority  of  their  interest 
(e.g..  priority  1  [high].  2  [medium],  or  3 
(low]).  Respondents  are  encouraged  to 
be  specific  in  indicating  blocks  by 
priority,  as  blanket  nominations  on  large 
areas  are  not  useful  in  the  analysis  of 
industry  interest.  Areas  where  interest 
has  been  indicated  but  on  which 
respondents  have  not  indicated 
priorities  will  be  considered  priority  3 
[low]. 

Respondents  may  also  submit  a 
detailed  list  of  blocks  nominated  (by 
Official  Protraction  Diagram  and 
Leasing  Map  designations)  to  ensure 
correct  interpretation  of  their 
nominations.  Specific  questions  may  l)e 
directed  to  the  Chief,  Leasing  Activities 
Section  at  (504)  736-2761.  Official 


Protraction  Diagrams  and  Leasing  Maps 
can  be  purchased  from  the  Public 
Information  Unit  referred  to  above. 

Comments  are  sought  from  all 
interested  parties  about  particular 
geological,  environmental,  biological, 
archaeological  and  socioeconomic 
conditions  or  confUcts,  or  other 
information  that  might  bear  upon  the 
potential  leasing  and  development  of 
particular  areas.  Comments  are  also 
sought  on  possible  conflicts  between 
future  OCS  oil  and  gas  activities  tliat 
may  result  from  the  proposed  sales  and 
State  Coastal  Management  Programs 
(CMP's).  If  possible,  these  comments 
should  identify  specific  CMP  policies  of 
concern,  the  nature  of  the  conflict 
foreseen,  and  steps  that  the  MMS  could 
take  to  avoid  or  mitigate  the  potential 
conflict.  Comments  may  either  be  in 
terms  of  broad  areas  or  restricted  to 
particular  blocks  of  concern.  Those 
submitting  comments  are  requested  to 
list  block  numbers  or  outline  the  subject 
area  on  the  standard  Call  for 
Information  Map. 

6.  Use  of  Information  from  Call. 
Information  submitted  in  response  to 
this  Call  will  be  used  for  several 
purposes.  First,  responses  will  be  used 
to  identify  the  areas  of  {)otential  for  oil 
and  gas  development.  Second, 
comments  on  possible  enviroiunental 
effects  and  potential  use  conflicts  will 
be  used  in  the  analysis  of  environmental 
conditions  in  and  near  the  Call  area. 
This  information  will  be  used  to  make 

a  preliminary  determination  of  the 
potential  advantages  and  disadvantages 
of  oil  and  gas  exploration  and 
development  to  the  region  and  the 
Nation.  A  third  purpose  for  this  Call  is 
to  use  the  comments  collected  to  initiate 
the  scoping  process  for  the 
Environmental  Impact  Statement  (EIS) 
and  to  develop  a  proposed  action  and 
alternatives.  Fourth,  comments  may  be 
used  in  developing  lease  terms  and 
conditions  to  ensure  safe  offshore 
operations.  And.  fifth,  comments  may 
be  used  to  assess  potential  conflicts 
between  offshore  gas  and  oil  activities 
and  a  State  CMP. 

7.  Existing  Information.  Prior  to  the 
Call,  the  sale  planning  process  includes 
an  Information  Base  Review  (IBR),  a 
documented  MMS  assessment  of  the 
status  of  information  acquisition  efforts 
and  the  quality  of  the  information  base 
for  potential  decisions  on  a  specific 
leasing  proposal. 

The  Information  Transfer  Meeting  in 
November  1994  served  as  the  initial 
forum  for  soliciting  information 
enhancements  for  the  IBR.  In  February- 
March  1995,  an  internal  review  of 
available  data  and  planned  studies  was 


conducted  by  the  Gulf  of  Mexico  Region 
to  obtain  a  comprehensive  assessment  of 
the  status  of  the  information  base.  The 
information  base,  in  part,  is  documented 
in  the  Long-Range  Strategic  Plan  for 
Environmental  Studies  in  the  Gulf  of 
Mexico,  1995-1999. 

Appropriate  study  proposals  and 
research  plans  will  be  incorporated  into 
the  environmental  studies  planning  and 
evaluation  process,  the  direction  of  the 
Technology  Assessment,  and  Research 
Program,  and  other  mechanisms  in 
MMS  (reviews  and  Industry  Standards 
Committees).  No  comments  were 
received  from  parties  outside  the  MMS. 

As  a  result,  it  has  been  determined 
that  the  status  of  the  existing  data 
available  for  planning,  analysis,  and 
decisionmaking  is  adequate  and 
extensive.  In  accordance  with  the 
relevant  statutes  and  regulations  which 
govern  OCS  oil  and  gas  leasing,  no 
informational  needs  were  identified 
which  would  provide  a  legal  basis  for 
the  delay  or  cancellation  of  the  leasing 
process.  Therefore,  the  lease  sale 
process  should  continue  with  the  next 
step,  a  Call  for  Information  and 
Nominations. 

An  extensive  environmental  studies 
program  has  been  underway  in  this  area 
since  1973.  The  emphasis,  including 
continuing  studies,  has  been  on 
environmental  characterization  of 
biologically  sensitive  habitats,  physical 
oceanography,  ocean-circulation 
modeling,  and  ecological  effects  of  oil 
and  gas  activities.  A  complete  listing  of 
available  study  reports,  and  information 
for  ordering  copies,  can  be  obtained 
from  the  Public  Information  Unit 
referenced  above.  The  reports  may  also 
be  ordered,  for  a  fee,  from  the  U.S. 
Department  of  Commerce,  National 
Technical  Information  Service,  5285 
Port  Royal  Road,  Springfield,  Virginia 
22161,  or  telephone  (703)  487-4650.  In 
addition,  a  program  status  report  for 
continuing  studies  in  this  area  can  be 
obtained  from  the  Chief,  Environmental 
Studies  Section,  Gulf  of  Mexico  OCS 
Region  (see  address  under  "Description 
of  Area"),  or  telephone  (504)  736-2896. 

Summary  Reports  and  Indices  and 
technical  and  geological  reports  are 
available  for  review  at  the  MMS,  Gulf  of 
Mexico  OCS  Region.  Copies  of  the  Gulf 
of  Mexico  OCS  Regional  Summary 
Reports  may  be  obtained  from  the  OCS 
Information  Program,  Office  of  Offshore 
Information  and  Publications,  Minerals 
Management  Service,  at  381  Elden 
Street,  Hemdon.  Virginia  22070. 

8.  Tentative  Schedule.  The  following 
is  a  list  of  tentative  milestone  dates 
preceding  Sale  166  and  Sale  168: 
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CGOM  sale  166 


WGOM  sale  168 


Comments  due  on  Call  and  Notice  Of  Intent  (Scoping) 

Area  Identification  

Draft  EIS  published  

Proposed  Notice  Issued 

Public  Heanngs  

Governors'  Comments  Due  on  Proposed  Notice  

Final  EIS  put)lished 

ConsisterKy  Determination  

Final  Notice  of  Sale  

Sale  Date  


July  1995 
Aug.  1995 
Mar.  1996 
Mar.  1996 
May  1996 
June  1996 
Nov.  1996 
Nov.  1996 
Feb.  1997 
Mar.  1997 


July  1995. 
Aug.  1995. 
Mar.  1996. 
Mar.  1996. 
May  1996. 
June  1996. 
Nov.  1996. 
Apr.  1996. 
July  1997. 
Aug.  1997. 


9.  Purpose  of  Notice  of  Intent. 
Pursuant  to  the  regulations 
implementing  the  procedural  provisions 
of  the  NEPA,  the  MMS  is  announcing  its 
intent  to  prepare  an  EIS  on  the  oil  and 
gas  leasing  proposals  known  as  Sale  166 
in  the  Central  Gulf,  and  Sale  168  in  the 
Western  Gulf,  off  the  States  of  Texas, 
Louisiana,  Mississippi,  and  Alabama. 
The  NOI  also  serves  to  announce  the 
scoping  process  that  will  be  followed  for 
this  EIS.  Throughout  the  scoping 
process,  Federal  Agencies  and  State  and 
local  governments  and  other  interested 
parties  have  the  opportunity  to  aid  the 
MMS  in  determining  the  significant 
issues  and  alternatives  to  be  analyzed  in 
the  EIS. 

The  EIS  analysis  will  focus  on  the 
potential  environmental  effects  of 
leasing,  exploration,  and  development 
of  the  blocks  included  in  the  areas 
defined  in  the  Area  Identification 
procedure  as  the  proposed  areas  of  the 
Federal  actions.  Alternatives  to  the 
proposal  which  may  be  considered  for 
each  sale  are  to  delay  the  sale,  cancel 
the  sale,  or  modify  the  sale. 

10.  Instructions  on  NOI  to  Prepare  an 
EIS.  Federal  Agencies  and  State  and 
local  governments  and  other  interested 
parties  are  requested  to  send  their 
written  comments  on  the  scope  of  the 
EIS,  significant  issues  which  should  be 
addressed,  and  alternatives  that  should 
be  considered  to  the  Regional 
Supervisor,  Leasing  and  Environment, 
Gulf  of  Mexico  OCS  Region,  at  the 
address  stated  under  "Description  of 
Area."  Comments  should  be  enclosed  in 
an  envelope  labeled  "Comments  on  the 
NOI  to  Prepare  an  EIS  on  the  proposed 
1997  Lease  Sales  in  the  Gulf  of  Mexico." 
Comments  on  the  NOI  should  be 
submitted  no  later  than  45  days  from 
publication  of  this  Notice.  Scoping 
meetings  will  be  held  in  appropriate 
locations  to  obtain  additional  comments 
and  information  regarding  the  scope  of 
the  EIS. 


Approved:  June  6, 1995. 
Cynthia  Quartennan, 
Director,  Minerals  Management  Service. 
Sylvia  V.  Baca, 

Deputy  Assistant  Secretary — Land  and 
Minerals  Management. 
|FR  Doc.  95-14441  Filed  6-12-95;  8:45  am) 

BU.LJNG  CODE  4310-MR-P 


National  Park  Service 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before  June 
3, 1995.  Pursuant  to  section  60.13  of  36 
CFR  Part  60  written  comments 
concerning  the  significance  of  these 
properties  under  the  National  Register 
criteria  for  evaluation  may  be  forwarded 
to  the  National  Register,  National  Park 
Service,  P.O.  Box  37127.  Washington, 
D.C.  20013-7127.  Written  comments 
should  be  submitted  by  June  28, 1995. 
Carol  D.  Shull, 
Keeper  of  the  National  Register. 

ALABAMA 

Mobile  County 

Lower  Dauphin  Street  Commercial  District 
(Boundary  Increase),  Roughly.  Dauphin  St. 
from  Jefferson  St.  to  Dearborn  St.  and  St. 
Francis  St  S  side  from  Bayou  St.  to 
Lawrence  St..  Mobile.  95000779 

ARKANSAS 

Boone  County 

Haggard  Ford  Swinging  Bridge  (Historic 
Bridges  of  Arkansas  MPS).  Over  Bear  Cr.  at 
Cottonwood  Rd.,  8  mi.  N  of  Harrison, 
Harrison  vicinity,  95000790 

Logan  County 

First  Christian  Church,  120  E.  Walnut  St., 
Paris,  95000791 

Miller  County 

Lightfoot,  Dr.  J.  A.,  House.  422  Pecan  St., 
Texarkana.  95000792 

Ouachita  County 

Umsted,  Sidney  A.,  House.  404  Washington 
St.,  Camden,  95000789 


CALIFORNIA 
Napa  County 

Smith.  Williams,  House,  1929  First  St..  Napa. 
95000786 

Ventura  County 

St.  Thomas  Aquinas  Chapel,  130  W.  Ojai 
Ave..  Ojai.  95000785 

COLORADO 

Douglas  County 

Daniels  Park  (Denver  Mountain  Parks  MPS),  ■ 
Along  Douglas  Co.  Rd.  67  NE  of  Sedalia. 
Sedalia  vicinity,  95000795 

Jeffierson  County 

Craig,  Katherine,  Park  (Denver  Mountain 
Parks  MPS],  Along  US  40/1-70  NW  of 
Morrison,  Morrison  vicinity.  95000797 

Starbuck  Park  (Denver  Mountain  Parks  MPS), 
CO  74  through  Bear  Creek  Canyon,  S  of 
Idledale.  Idledale  vicinity,  95000796 

Rio  Gramle  County 

Monte  Vista  Library,  110  Jefferson  St.,  Monte 
Vista.  95000782 

Rowtt  County 

Perry — Mansfield  School  of  Theatre  and 
Dance,  40755  Routt  Co.  Rd.  36.  Steamboat 
Springs  vicinity,  95000794 

NOSSISSBTI 

Harrison  County 

Brielmaier  House  (Biloxi  MRA).  710  Beach 
Blvd.,  Biloxi,  84002170 

Marion  County 

Superintendent's  Home  at  Columbia  Training 
School,  1730  MS  44,  Columbia.  95000787 

Neshoba  County 

U.S.  Post  Office  (Philadelphia).  Old,  523 
Main  St.,  Philadelphia,  95000788 

MISSOURI 

Callaway  County 

Bell,  M.  Fred,  Speculative  Cottage,  304  E. 
Fifth  St.,  Fulton.  95000780 

Mercer  County 

Casteel,  Herbert  Cain  and  Corah  Brantley, 
House,  Address  Restricted,  Princeton, 
95000781 

NEBRASKA 

Fillmore  County 
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Stockholm  Swedish  Lutheran  Church  and 
Cemetery.  2.5  mi.  W  and  0.5  mi.  S  of 
Shickley,  Shickley  vicinity.  95000798 

Lancaster  County 

Ehlers  Round  Bam,  S  of  NE  2.  NE  of  Roca, 

Roca  vicinity,  95000799 
Woods.  Frank  and  Nelle  Cochrane.  House. 

2501  Sheridan  Blvd.,  Lincoln,  95000793 

NORTH  CAROLINA 

Wake  County 

Crabtree  Creek  Recreational  Demonstration 
Area  (Wake  County  MPS).  Roughly 
bounded  by  1-40.  US  70  and  the  Raleigh- 
Durham  Airport.  Raleigh,  95000783 

SOUTH  DAKOTA 

Browm  County 

Herron.  Anna,  Farm  (Rural  Resources  of 
Brown  County  MPS),  1.5  mi.  E  of  SO  18  on 
Co.  Hwy.  21,  West  Hanson  Township, 
Groton  vicinity,  95000778 

TEXAS 

Navarro  County 

Mills  Place  Historic  District  (Corsicana  MPS), 
Roughly  bounded  by  W.  2nd  Ave..  Mills 
Place  Dr.  and  W.  Park  Ave..  Corsicana, 
95000800 

WASHINGTON 

dark  County 

Kiggins,  John  P.  and  Mary.  House.  411  E. 
Evergreen  Blvd.,  Vancouver,  95000804 

Douglas  County 

Gallaher  House.  600  12th  St..  Mansfield 
'     vicinity.  75001848 

King  County 

Lyon  Building.  607  Third  Ave..  Seattle, 
95000806 

Okanogan  County 

Okanogan  County  Courthouse,  149  N.  Third 
Ave.,  Okanogan.  95000805 

Snohomish  County 

Naval  Auxiliary  Air  Station — Arlington. 
18204  59th  Dr.  NE..  Arlington  Municipal 
Airport,  Arlington.  95000802 

Stevens  County 

Colville  Flour  Mill.  466  W.  First  St.,  Colville. 
95000809 

Meyers  Falls  Power  Plant  Historic  District 
(Hydroelectric  Power  Plants  in  Washington 
State.  1890—1938  MPS).0.5  mi.  S  of  Kettle 
Falls  at  Colville  R..  on  either  side  of 
Juniper  St.,  Kettle  Falls  vicinity,  95000808 

Rickey  Block.  230  S.  Main  St..  Colville. 
95000807 

Thurston  County 

Chamber's  Prairie — Ruddell  Pioneer 

Cemetery.  Jet.  of  Ruddell  and  Mullen  Rds.. 

NW  comer.  Lacey.  95000803 
Schmidt.  F.  W.,  House  (Olympia  Residential 

Architecture  MPS).  2831  Orange.  Olympia. 

95000801 

|FR  Doc.  95-14397  Filed  6-12-95;  8:45  am] 

BILLING  CODE  4310-70-P 


INTERNATIONAL  TRADE 
COMMISSION 


Ag«ncy  Form  Submitted  for  OMB 
Review 

AGENCY:  United  States  International 
Trade  Commission. 
ACTION:  In  accordance  with  the 
provisions  of  the  Papenvork  Reduction 
Act  of  1980  (44  U.S.C.  Chapter  35).  the 
Commission  has  submitted  a  request  for 
approval  of  a  questionnaire  to  the  Oftice 
of  Management  and  Budget  for  review. 

PURPOSE  OF  INFORMATION  COLLECTION: 
The  forms  are  for  use  by  the 
Commission  in  connection  with 
investigation  No.  332-361,  Global 
Competitiveness  of  U.S.  Environmental 
Technology  Industries:  Air  Pollution 
Prevention  and  Control,  instituted 
under  the  authority  of  section  332(g)  of 
the  Tariff  Act  of  1930  (19  U.S.C. 
1332(g)). 
SUMMARY  OF  PROPOSAL: 

(1)  Number  of  forms  submitted:  one 

(2)  Title  of  form:  Global 
Competitiveness  of  U.S. 
Environmental  Technology  Industries: 
Air  Pollution  Prevention  and  Control 

(3)  Type  of  request:  new 

(4)  Frequency  of  use:  Producer 
questionnaire,  single  data  gathering, 
scheduled  for  1995. 

(5)  Description  of  respondents:  U.S. 
firms  which  produce  equipment  or 
provide  services  for  air  pollution 
prevention  and  control. 

(6)  Estimated  number  of  respondents: 
300 

(7)  Estimated  total  number  of  hours  to 
complete  the  forms:  6,000 

(8)  Information  obtained  from  the  form 
that  qualifies  as  confidential  business 
information  will  be  so  treated  by  the 
Commission  and  not  disclosed  in  a 
manner  that  would  reveal  the 
individual  operations  of  a  firm. 

AOOmONAL  INFORMATION  OR  COMMENT: 
Copies  of  the  forms  and  supporting 
documents  may  be  obtained  from  David 
Ingersoll  (USITC,  telephone  no.  (202) 
205-2218).  Comments  about  the 
proposals  should  be  directed  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget  (OMB),  Washington,  D.C.  20503, 
Attention:  Desk  Officer  for  the  U.S. 
International  Trade  Commission 
(telephone  no.  202-395-7340).  All 
comments  should  be  specific,  indicating 
which  part  of  the  questionnaire  is 
objectionable,  describing  the  concern  in 
detail,  and  including  sp)ecific  suggested 
revisions  or  language  changes.  Copies  of 
any  comments  should  be  provided  to 
Robert  Rogowsky,  Director.  Office  of 
Operations,  U.S.  International  Trade 


Commission.  500  E  Street  S.W., 
Washington,  D.C.  20436. 

Hearing  impaired  individuals  are 
advised  that  information  on  this  matter 
can  be  obtained  by  contacting  our  TTD 
terminal  (telephone  no.  202-205-1810). 

List  of  Subjects:  Environmental 
protection,  environmental  technology, 
export  promotion,  air  pollution. 

Issued:  June  7. 1995. 

By  order  of  the  Commission. 
Donna  R.  Koehnke. 
Secretary. 
!FR  Doc.  95-14419  Filed  6-12-95;  8:45  am] 

BILLJNO  CODE  702ft-02-P 


pnvestlgation  No.  337-TA-365] 

Certain  Audible  Alarm  Systems  for 
Divers;  Notice  of  Issuance  of  Limited 
Exclusion  Order  and  Cease  and  Desist 
Order 

AGENCY:  U.S.  International  Trade 

Commission. 

ACTION:  Notice. 

summary:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  issued  a  limited 
exclusion  order  and  a  cease  and  desist 
order  in  the  above-captioned 
investigation. 

FOR  FURTHER  INFORMATION  CONTACT: 
Anjali  K.  Singh.  Esq..  Office  of  the 
General  Counsel.  U.S.  International 
Trade  Commission.  500  E  Street.  S.W., 
Washington.  D.C.  20436,  telephone  202- 
205-3117. 

SUPPLEMENTARY  INFORMATION:  The 
authority  for  the  Commission's 
determinations  is  contained  in  section 
337  of  the  Tariff  Act  of  1930,  as 
amended  (19  U.S.C.  1337).  and  in 
section  210.58  of  the  Commission's 
Interim  Rules  of  Practice  and  Procedure 
(19  CFR  210.58). 

The  Commission  instituted  this 
investigation  on  May  31,  1994,  based 
upon  a  complaint  filed  on  April  28, 
1994.  by  David  A.  Hancock  and 
Ideations  Design  Inc.  ("complainants") 
alleging  that  IHK  International  Group  of 
Torrance,  California  ("IHK")  and  Duton 
Industry  Co..  Ltd.  of  Taipei,  Taiwan 
("Duton")  (collectively  referred  to  as 
"respondents")  had  violated  section  337 
in  the  sale  for  importation,  the 
importation,  and  the  sale  after 
importation  of  certain  audible  alarm 
devices  for  divers,  by  reason  of 
infringement  of  claim  6  of  U.S.  Letters 
Patent  4.950,107  ('107  patent)  and  claim 
1  of  U.S.  Letters  Patent  5,106,236  ('236 
patent)  owned  by  Mr.  Hancock.  59  FR 
29615  (June  8,  1994). 

On  October  25, 1994,  the  presiding 
administrative  law  judge  (ALJ)  issued  an 


initial  determination  (ID)  (Order  No.  23) 
finding  that  respondent  Duton  was  in 
default.  The  ALJ  also  issued  evidentiary 
sanctions  in  the  form  of  adverse 
findings  against  Duton.  On  November 
21, 1994,  the  Commission  determined 
not  to  review  the  ID.  59  FR  61342 
(November  30, 1994). 

On  February  2. 1995,  the  ALJ  issued 
her  final  ID  finding  that:  (1)  claim  6  of 
the  '107  patent  and  claim  1  of  the  '236 
patent  are  valid  and  enforceable;  (2) 
there  is  a  domestic  industry 
manufacturing  and  selling  products 
protected  by  those  two  patent  claims;  (3) 
respondent  IHK  has  imported  products 
that  infringe  claim  6  of  the  '107  patent 
and  claim  1  of  the  '236  patent;  and  (4) 
respondent  Duton  has  exported  to  the 
United  States  products  that  infringe 
claim  6  of  the  '107  patent  and  claim  1 
of  the  '236  patent.  No  petitions  for 
review  or  agency  comments  were  filed. 
On  March  13. 1995.  the  Commission 
determined  not  to  review  the  ALJ's  final 
ID.  and  requested  written  submissions 
on  the  issues  of  remedy,  the  public 
interest,  and  bonding.  60  FR  14960 
(March  21, 1995). 

Submissions  on  remedy,  the  public 
interest,  and  bonding  were  received 
from  complainants  and  the  Commission 
investigative  attorney  (lA).  both  of 
whom  also  filed  reply  submissions  on 
those  issues. 

Having  reviewed  the  record  in  this 
investigation,  including  the  written 
submissions  of  the  parties,  the 
Commission  made  its  determinations  on 
the  issues  of  remedy,  the  public  interest, 
and  bonding.  The  Commission 
determined  that  the  appropriate  form  of 
relief  is  a  fimited  exclusion  order 
prohibiting  the  unlicensed  entry  for 
consumption  of  infringing  audible  alarm 
devices  manufactured  and/or  imported 
by  or  on  behalf  of  IHK  and  Duton.  In 
addition,  the  Commission  issued  a  cease 
and  desist  order  directed  to  IHK 
requiring  IHK  to  cease  and  desist  from 
the  following  activities  in  the  United 
States:  importing,  selling,  marketing, 
distributing,  offering  for  sale,  or 
otherwise  transferring  (except  for 
exportation)  in  the  United  States 
infringing  imported  audible  alarm 
devices. 

The  Commission  also  determined  that 
the  public  interest  factors  enumerated  in 
19  U.S.C.  1337  (d)  and  (f)  do  not 
preclude  the  issuance  of  the.  hmited 
exclusion  order  and  the  cease  and  desist 
orders,  and  that  the  bond  during  the 
Presidential  review  period  shall  be  in 
the  amount  of  152  percent  of  the  entered 
value  of  the  articles  in  question. 

Copies  of  the  Commission  orders,  the 
Commission  opinion  in  support  thereof, 
and  all  other  nonconfidential 


documents  filed  in  coimection  with  this 
investigation  are  or  will  be  available  for 
inspection  during  official  business 
hours  (8:45  a.m.  to  5:15  p.m.)  in  the 
Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  500  E 
Street,  S.W.,  Washington,  D.C.  20436, 
telephone  202-205-2000.  Hearing- 
impaired  persons  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202- 
205-1810. 

Issued:  June  6, 1995. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 
[FR  Doc.  95-14420  Filed  &-12-95;  8:45  am) 
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DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  ttie  Clean  Water  Act 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  on  June  1, 1995  a  proposed 
Consent  Decree  in  United  States  v. 
Grand  Trunk  Western  Railroad  Co., 
Civil  Action  No.  1:94  CV  530  was 
lodged  with  the  United  States  District 
Court  for  the  Western  District  of 
Michigan.  This  consent  decree 
represents  a  settlement  of  claims  against 
Grand  Trunk  Western  Railroad  Co.  for 
violations  of  the  Clean  Water  Act. 

Under  this  settlement  between  the 
United  States  and  Grand  Trunk  Western 
Railroad  Co.,  Grand  Trunk  will 
construct  a  re-routing  and  pretreatment 
system  to  re-route  its  process 
wastewater  to  the  Battle  Creek, 
Michigan,  publicly  owmed  treatment 
works.  In  addition.  Grand  Trunk  will 
pay  the  United  States  a  civil  penalty  of 
$535,000.  Stipulated  penalties  may  be 
imposed  in  the  event  Grant  Trunk  does 
not  comply  with  the  requirements  of  the 
Consent  Decree. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  frt)m  the 
date  of  this  publication  comments 
relating  to  the  proposed  Consent  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division,  Department  of  Justice, 
Washington,  D.C.  20530,  and  should 
refer  to  United  States  v.  Grand  Trunk 
Western  Railroad  Co.,  D.J.  Ref.  90-5-1- 
1-5037. 

The  proposed  Amendment  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  Western  District  of 
Michigan,  399  Federal  Building,  110 
Michigan  St.  NW.  Grand  Rapids, 


Michigan,  and  at  U.S.  EPA  Region  5, 
Office  of  Regional  Counsel,  200  West 
Adams,  Chicago,  Illinois,  and  at  the 
Consent  Decree  Library,  1120  G  Street, 
N.W.,  4th  Floor,  Washington,  D.C. 
20005,  (202)  624-0892.  A  copy  of  the 
proposed  Consent  Decree  may  be 
obtained  in  person  or  by  mail  from  the 
Consent  Decree  Library,  1120  G  Street, 
N.W..  4th  Floor,  Washington.  D.C. 
20005.  In  requesting  a  copy,  please 
enclose  a  check  in  the  amount  of  $5.50 
(25  cents  per  page  reproduction  cost) 
payable  to  the  Consent  Decree  Library. 
Joel  M.  Gross, 

Acting  Chief,  Environment  and  Natural 
Resources  Division. 
IFR  Doc.  95-14368  Filed  6-12-95;  8:45  am] 
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Notice  of  Lodging  a  Joint  Stipulation  of 
Settlement  Pursuant  to  tt>e  Resource 
Conservation  and  Recovery  Act 

In  accordance  with  Departmental 
policy,  28  CFR  50.7.  and  42  U.S.C. 
6973(d),  notice  is  hereby  given  that  on 
June  2,  1995,  a  proposed  joint 
stipulation  of  settlement  in  United 
States  V.  Dale  Valentine,  et  al..  Civil 
Action  No.  93CV1005J,  was  lodged  v>rith 
the  United  States  District  Coiut  for  the 
District  of  Wyoming. 

The  complaint  filed  by  the  United 
States  on  February  19, 1993,  seeks 
injunctive  relief  and  civil  penalties 
under  Section  7003  of  the  Resource 
Conservation  and  Recovery  Act 
("RCRA"),  42  U.S.C.  6973.  The 
complaint  alleges  that  an  abandoned  oil 
reprocessing  facility  near  Glenrock, 
Wyoming,  commonly  known  as  Powder 
River  Crude  processors  or  Big  Muddy 
Oil  Processors  (the  "Site"),  may  present 
an  imminent  and  substantial 
endangerment  to  human  health  or  the 
environment.  The  complaint  seeks 
injunctive  relief  and  civil  penalties  for 
violations  of  administrative  orders 
issued  by  EPA  under  Section  7003  of 
RCRA  for  a  cleanup  of  the  Site. 

Under  this  stipulation,  one  of  the  ten 
defendants  named  in  the  action,  Jim's 
Water  Service,  Inc.,  will  pay  a  civil 
penalty  of  $90,000  to  the  United  States 
for  violations  of  the  administrative  order 
issued  by  EPA  to  it  on  October  3,  1991. 
The  stipulation  provides  that  the 
penalty  claim  alleged  in  the  Complaint 
will  be  dismissed  with  prejudice,  and 
all  other  claims  alleged  in  the 
Complaint,  which  include  the  claims  for 
injunctive  relief,  will  be  dismissed 
without  prejudice.  This  settlement  is 
based  in  part  on  information  provided 
to  the  United  States  by  Defendant  Jim's 
Water  Service,  Inc.  indicating  that  its 
financial  ability  to  pay  a  civil  penalty  is 
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limited.  Five  other  defendants  in  this 
action  are  performing  work  pursuant  to 
a  consent  decree  entered  by  the  Court 
on  June  21, 1994,  designed  to  address 
conditions  at  the  Site  which  may 
present  an  imminent  and  substantial 
endangerment  to  health  or  the 
environment. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
stipulation  of  settlement.  Comments 
should  be  addressed  to  the  Assistant 
Attorney  General  of  the  Envirorunent 
and  Natural  Resources  Division, 
Department  of  Justice,  P.O.  Box  7611, 
Ben  Frankhn  Station,  Washington,  D.C. 
20044,  and  should  refer  to  United  States 
V.  Dale  Valentine,  et  al.  DOJ  Ref.  #90- 
7-1-692.  In  accordance  with  Section 
7003(d)  of  RCRA,  commenters  can  also 
request  a  public  meeting  in  the  affected 
area. 

The  proposed  stipulation  may  be 
examined  at  the  Office  of  the  United 
States  Attorney  for  the  District  of 
Wyoming,  3rd  Floor,  Federal  Building, 
111  South  Wolcott,  Casper,  Wyoming 
82601;  the  United  States  Environmental 
Protection  Agency,  Region  8,  999  18th 
Street— Suite  500,  Denver,  Colo.  80202- 
2466;  and  at  the  Consent  Decree  Library, 
1120  "G"  Street  NW.,  4th  Floor. 
Washington.  D.C.  20005,  (202)  624- 
0892.  A  copy  of  the  proposed 
stipulation  may  be  obtained  in  person  or 
by  mail  from  the  Consent  Decree 
Library,  1120  G  Street.  NW.,  4th  Floor, 
Washington,  D.C.  20005.  In  requesting  a 
copy,  please  refer  to  the  referenced  case 
and  number,  and  enclose  a  check  in  the 
amount  of  $1.50  (25  cents  per  page 
reproduction  costs),  payable  to  the 
Consent  Decree  Library. 
Bruce  S.  G«lber, 

Acting  Chief,  Environmental  Enforcement 
Section,  Environment  and  Natural  Resources 
Division. 
(PR  Doc.  95-14367  Filed  6-12-95;  8:45  am) 
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Drug  Enforcement  Administration 
[Docket  No.  93-74] 

Richard  C.  Matzkin.  M.D.  Grant  of 
Continued  Registration 

On  July  27, 1993,  the  Deputy 
Assistant  Administrator  (then-Director), 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration  (DEA), 
issued  an  Order  to  Show  Cause  to 
Richard  C.  Matzkin.  M.D.  of  Bethesda. 
Maryland  (Respondent),  proposing  to 
revoke  his  DEA  Certificate  of 
Registration,  AM2532631,  and  deny  any 
pending  applications  for  such 


registration.  The  statutory  basis  for  the 
Order  to  Show  Cause  was  that 
Respondent's  continued  registration 
would  be  inconsistent  with  the  public 
interest  as  that  term  is  used  in  21  U.S.C. 
823(f)  and  824(a)(4). 

Respondent,  through  counsel, 
requested  a  hearing  on  the  issues  raised 
in  the  Order  to  Show  Cause,  and  the 
matter  was  docketed  before 
Administrative  Law  Judge  Mary  Ellen 
Bittner.  Following  prehearing 
procediu-es,  a  hearing  was  held  in 
Arlington.  Virginia  on  March  14. 1994. 

On  November  3. 1994.  the 
administrate  law  judge  issued  her 
opinion  and  recommended  ruling, 
findings  of  fact,  conclusions  of  law  and 
decision,  recommending  that 
Respondent's  DEA  Certificate  of 
Registration  not  be  revoked  subject  to 
his  compliance  with  several 
requirements.  No  exceptions  to  Judge 
Bittner's  decision  were  filed  by  either 
party. 

On  December  6.  1994.  the 
administrative  law  judge  transmitted  the 
record  of  the  proceeding  to  the  Deputy 
Administrator.  After  careful 
consideration  of  the  record  in  its 
entirety,  the  Deputy  Administrator 
enters  his  final  order  in  this  matter,  in 
accordance  with  21  CFR  1316.67.  based 
on  findings  of  fact  and  conclusions  of 
law  as  set  forth  herein. 

The  administrative  law  judge  found 
that  Respondent  obtained  a  license  to 
practice  medicine  in  Maryland  in  1984 
and  maintained  a  practice  in  Bethesda. 
Respondent  subsequently  became 
licensed  in  Virginia  and  the  District  of 
Columbia.  In  the  summer  of  1989, 
Respondent  began  a  general  practice  in 
Virginia,  but  continued  to  maintain  a 
practice  in  Bethesda  which,  by 
Respondent's  testimony,  was  limited  to 
treating  members  of  his  immediate 
family  and  three  close  friends. 

The  administrative  law  judge  foimd 
that,  in  1986,  a  detective  from  the 
Pharmaceutical  Unit  of  the  Montgomery 
County,  Maryland,  Police  Department 
was  informed  by  several  pharmacists 
that  they  had  received  prescriptions 
written  by  Respondent  which  they  felt 
were  not  within  a  legitimate  prescribing 
pattern,  and  that  most  of  the 
prescriptions  were  for  Percocet,  a 
Schedule  II  controlled  substance.  The 
detective  further  testified  that  he  found 
approximately  50  prescriptions  for 
Percocet  issued  by  R  jspondent  at 
various  area  pharmacies,  and  that  most 
of  these  prescriptions  had  been  issued 
for  five  individuals,  several  of  whom 
had  been  targets  of  prior  investigations 
and/or  had  been  arrested  on  drug 
charges. 


The  administrative  law  judge  further 
found  that  a  former  investigator  for  the 
Virginia  Department  of  Health  (the 
Virginia  investigator)  investigated  a 
complaint  that  Respondent  was 
prescribing  controUed  substances  to 
persons  living  outside  of  the  state.  The 
investigator  found  that  most  of  these 
prescriptions  were  written  for  Percocet 
and  that  they  had  been  written  for 
Respondent's  father,  brother  and  then- 
wife,  as  well  as  two  of  the  individuals 
identified  by  the  Montgomery  County, 
Maryland  investigation. 

The  Virginia  investigator  testified  that 
Respondent  had  prescribed  controlled 
substances,  primarily  Percocet,  to  a 
number  of  individuals  without  a 
legitimate  medical  need  and  without 
conducting  medical  examinations  prior 
to  issuing  controlled  substances 
prescriptions.  In  one  such  instance. 
Respondent  prescribed  controlled 
substances  to  an  individual  who  he 
knew  to  be  drug  and  alcohol  dependent. 

The  Virginia  investigator  furtner 
testified  that  several  of  the  pharmacists 
who  filled  Respondent's  prescriptions 
had  complained  that  he  often  picked  up 
the  filled  prescriptions  for  his  out-of- 
state  patients,  and  subsequently  mailed 
the  drugs  to  these  patients.  The  Virginia 
investigator  acknowledged  that  this 
practice  was  not  unlawful. 

The  Virginia  investigator  also 
interviewed  Respondent  who  informed 
her  that  he  did  not  perform  physical 
examinations  on  these  patients  prior  to 
issuing  prescriptions  for  them,  and  that 
his  mother  had  disposed  of  the  medical 
records  that  he  had  maintained  on  these 
patients.  She  further  testified  that, 
although  Respondent  had  stated  that  all 
of  the  people  who  received  the 
prescriptions  at  issue  had  complained  of 
some  type  of  pain  or  medical  condition, 
Respondent's  conduct  was  in  violation 
of  Virginia  law  because  he  did  not 
maintain  medical  records  for  these 
patients,  nor  conduct  physical 
examinations  prior  to  prescribing 
controlled  substances. 

The  administrative  law  judge  found 
that  on  March  29. 1991,  the  Virginia 
Board  of  Medicine  notified  Respondent 
that  it  would  conduct  an  informal 
conference  on  allegations  that  he  bad 
violated  provisions  of  Virginia  law 
pertaining  to  the  practice  of  medicine. 
On  June  21. 1991.  Respondent  entered 
into  a  consent  order  pursuant  to  which 
he  voluntarily  surrendered  his  Virginia 
license  in  lieu  of  further  administrative 
proceedings. 

The  administrative  law  judge  further 
found  that,  on  January  20. 1992.  the 
Montgomery  County  state's  attorney 
office  executed  information  charging 
Respondent  with  two  counts  of 


unlawfully  prescribing  Schedule  II 
drugs  and  that  Respondent  was  arrested 
on  these  charges  on  January  30,  1992. 
The  charges  against  Respondent 
eventually  were  nolle-prossed. 

The  administrative  law  judge  found 
that  the  Maryland  State  Board  of 
Physician  Quality  Assurance  (the  Board) 
initiated  an  investigation  of  Respondent 
in  November  1991  after  the  Maryland 
Division  on  Drug  Control  notified  the 
Board  that  Responent  had  surrendered 
his  Virginia  license.  In  February  1992, 
the  Board  summarily  suspended 
Respondent's  medical  license  in 
Maryland  based  upon  the  surrender  of 
his  Virginia  license,  his  January  1992 
arrest  and  the  charges  that  he  had 
improperly  prescribed  controlled 
substances.  As  a  result  of  the  criminal 
case  against  Respondent  being  i;olle- 
prossed,  the  Board  executed  a  consent 
order  on  June  2.  1992,  lifting  the 
summary  suspension  and  placing 
Respondent  on  a  three  year  probationary 
period  with  conditions.  Judge  Bittner 
also  noted  testimony  that,  at  the  time  of 
the  hearing  in  this  proceeding. 
Respondent  remained  in  full 
compliance  with  the  conditions  of  his 
probation. 

The  Government  argued  that 
Respondent's  DEA  Certificate  of 
Registration  should  be  revoked  because 
Respondent:  (1)  violated  21  CFR 
1306.04(b)  by  prescribing  controlled 
substances  to  individuals  without  first 
conducting  physical  examinations;  (2) 
had  violated  21  U.S.C.  822(e)  and  21 
CFR  1301.23  by  having  prescriptions 
filled  for  controlled  substances  and 
mailing  them  to  individuals;  (3) 
prescribed  controlled  substances  to  an 
individual  who  was  drug  and  alcohol 
dependent;  and  (4)  voluntarily 
surrendered  his  Virginia  medical  license 
because  of  his  inappropriate  prescribing 
of  controlled  substances. 

Respondent  argued  that:  (1)  he  was 
never  convicted  of  any  criminal  activity; 
(2)  he  voluntarily  surrendered  his 
Virginia  license  in  lieu  of  further 
administrative  proceedings;  (3)  his 
failure  to  maintain  adequate  medical 
records  for  certain  patients  was  not  his 
usual  practice;  (4)  the  patients  to  whom 
he  mailed  controlled  substances  were 
longtime  friends  or  family  and  he  acted 
with  good  intentions;  (5)  he  has  been  in 
good  standing  with  the  Maryland  State 
Board  of  Physician  Quality  Assurance 
since  he  signed  the  consent  order;  and 
(6)  he  continues  to  maintain  a  medical 
practice  in  the  State  of  Maryland. 

Pursuant  to  21  U.S.C.  824(a)(4)  the 
Deputy  Administrator  of  the  DEA  may 
revoke  the  registration  of  a  practitioner 
upon  a  finding  that  the  registrant  has 
committed  such  acts  as  would  render 


his  registration  inconsistent  with  the 
public  interest  as  that  term  is  used  in  21 
U.S.C.  823(f).  In  determining  the  public 
interest,  the  following  factors  will  be 
considered: 

(1)  The  recommendation  of  the 
appropriate  State  licensing  board  or 
professional  disciplinary  authority. 

(2)  The  [registrant] 's  experience  in 
dispensing,  or  conducting  research  with 
respect  to  controlled  substances. 

(3)  The  [registrantj's  conviction  record 
under  Federal  or  State  laws  relating  to 
the  manufacture,  distribution  or 
dispensing  of  controlled  substances. 

(4)  Compliance  with  applicable  State, 
Federal  or  local  laws  relating  to 
controlled  substances. 

(5)  Such  other  conduct  which  may 
threaten  the  public  health  and  safety. 

It  is  well  established  that  these  factors 
are  to  be  considered  in  the  disjunctive, 
i.e.  the  Deputy  Administrator  may 
properly  rely  on  any  one  or  a 
combination  of  factors,  and  give  each 
factor  the  weight  he  deems  appropriate 
in  assessing  the  public  interest.  See 
Mukand  Lai  Arora,  M.D..  60  FR  4447 
(1995);  Henry  f.  Schwartz.  Jr.,  M.D.,  54 
FR  16422  (1989).  The  administrative 
law  judge  found  that  factors  (1),  (2),  (4), 
and  (5)  were  relevant  in  considering 
whether  Respondent's  DEA  registration 
should  be  revoked. 

The  administrative  law  judge  found 
that  testimony  by  two  patients  that 
Respondent  had  used  cocaine  and 
traded  other  controlled  substances  for- 
cocaine,  were  statements  made  by 
acknowledged  drug  abusers  who. 
themselves,  were  under  investigation  at 
the  time  they  raised  their  allegations 
against' Respondent,  and.  therefore,  their 
hearsay  statements  were  not  sufficiently 
reliable  to  warrant  a  finding  that 
Respondent  had  engaged  in  the  alleged 
conduct.  Judge  Bittner  further  found 
that  it  was  not  disputed  that  Respondent 
had  picked  up  filled  prescriptions  and 
mailed  the  medication  to  patients,  but 
that  such  conduct  was  not  illegal  in 
Virginia,  the  jurisdiction  in  which 
Respondent  was  practicing  at  that  time, 
and  that  there  was  no  evidence  of  any 
other  state  or  Federal  regulation  of  such 
practice.  Judge  Bittner  found  no  merit  to 
the  Government's  contention  that 
Respondent's  practice  of  retrieving 
filled  prescriptions  for  certain  patients 
violated  21  CFR  1306.04(b). 

The  administrative  law  judge 
additionally  found  that  it  was  not 
disputed  that  Respondent  had 
prescribed  medication  to  certain 
patients  without  first  performing  a 
physical  examination.  It  was  further 
undisputed  that  Respondent  did  not 
keep  charts  on  the  patients  he  treated 
out  of  his  Bethesda  location  after 


December  1989,  when,  as  Respondent 
contended,  his  mother  disposed  of  his 
patient  records.  Judge  Bittner  found  that 
Respondent's  failure  to  maintain  records 
on  those  patients  constitutes  grounds  for 
revoking  his  DEA  registration.  However, 
the  administrative  law  judge  found  that 
the  evidence  did  not  establish  that 
revocation  of  Respondent's  registration 
would  be  in  the  public  interest  and 
recommended  that  Respondent's  DEA 
Certificate  of  Registration  not  be 
revoked  subject  to  his  compliance  with 
the  following  conditions  for  two  years 
from  the  effective  date  of  the  Deputy 
Administrator's  final  order:  (1) 
Respondent  shall  not  dispense  directly 
or  administer  any  controlled  substances 
except  in  a  hospital  setting;  (2) 
Respondent  shall  use  triplicate  forms  for 
all  controlled  substance  prescriptions 
and  shall  maintain  at  his  registered 
location  one  copy  of  each  form  and 
arrange  for  another  copy  to  be  received 
by  the  Special  Agent  in  Charge  of  DEA's 
Baltimore  District  Office  or  his  designee; 
and  (3)  Respondent  shall  consent  to 
inspections  of  his  registered  premises 
pursuant  to  notices  of  inspection  as 
described  in  21  U.S.C.  880. 

The  Deputy  Administrator  adopts  the 
opinion  and  recommended  ruling, 
findings  of  fact,  conclusions  of  law  and 
decision  of  the  administrative  law  judge 
in  its  entirety.  Accordingly,  the  Deputy 
Administrator  of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
autliority  vested  in  him  by  21  U.S.C.  823 
and  824  and  28  CFR  0.100(b)  and  0.104, 
hereby  orders  that  DEA  Certificate  of 
Registration,  AM2432631,  issued  to 
Richard  C.  Matzkin,  M.D.,  be,  and  it 
hereby  is,  continued  subject  to  the        N. 
conditions  enumerated  by  the 
administrative  law  judge.  This  order  is 
effective  on  July  13. 1995. 

Dated:  )une6. 1995.  " 
Stephen  H.  Greene. 

Deputy  Administrator. 

(FR  Doc.  95-14369  Filed  6-12-95;  8:45  ami 

BILUNG  COOe  4410-0»-M 


Immigration  and  Naturalization  Service 

PNS  No.  1722-95] 

Discontinuation  of  the  Nicaraguan 
Review  Process 

AGENCY:  Immigration  and  Natiu^lization 
Service,  Justice. 
action:  Notice. 

SUMMARY:  this  notice  announces  the 
termination  of  the  special  review 
procedures  under  which  the  files  of 
Nicaraguan  nationals  subject  to  final 
deportation  orders  were  subject  to 
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mandatory  review  by  the  Immigration 
and  Naturalization  Service  (INS)  and  the 
Ofiice  of  the  Deputy  Attorney  General. 
Changes  in  country  conditions  in 
Nicaragua  coupled  with  improvements 
in  the  asylum  adjudications  process 
have  rendered  these  special  procedures 
unnecessary.  Cases  of  affected 
individuals  will  be  handled 
individually  under  normal  procedures 
to  decide  whether  any  factors  permit 
them  to  remain  in  the  United  States. 
EFFECTIVE  DATE:  June  13. 1995. 
F0«  FURTHER?  INFORMA-nON  COfJTACT: 
Robert  A.  Jacobson,  Director.  Policy 
Development  and  Special  Programs 
Branch,  Detention  and  Deportation 
Division,  Immigration  and 
Naturalization  Service,  425  I  Street  NW., 
Room  3008,  Washington.  D.C.  20536. 
telephone  (202)  514-2871. 

SUPPt.EMENTARY  INFORMATION: 

Background 

In  1987,  then  Attorney  General  Meese 
initiated  the  Nicaraguan  Review 
Program  (NRP).  Under  these  special 
procedures,  the  INS  and  Department  of 
Justice  (DOJ)  reviewed  the  case  of  each 
Nicaraguan  who  had  received  a  final 
deportation  order  to  ensiue  that  no 
Nicaraguan  with  a  well  founded  fear  of 
persecution  was  deported  unless  it  was 
determined  that  the  person  had  engaged 
in  serious  criminal  activity  or  posed  a 
danger  to  the  national  security. 

The  INS  reviewed  the  country        ^ 
conditions  in  Nicaragua  and  considered 
the  need  for  continued  specialized 
review.  The  INS  concluded  that  the 
political  situation  in  Nicaragua  and  the 
United  States  government's  asylum 
adjudications  procedxires  had  improved 
to  such  an  extent  that  it  was  no  longer 
necessary  to  have  a  special  review  of 
every  final  order  of  deportation 
involving  a  Nicaraguan  national. 
Therefore,  the  INS  requested  that  the 
Attorney  General  discontinue  the  NRP. 
Attorney  General  Janet  Reno  approved 
the  termination  of  the  NRP. 
Accordingly,  all  DOJ  and  INS 
implementing  and  procedural  NRP 
memoranda  and  wires  are  hereby 
rescinded.  The  INS  Headquarters  is 
issuing  a  directive  notifying  its  field 
offices  that  Nicaraguans  are  no  longer 
subject  to  special  review  under  the  NRP. 

Future  Consideration  of  Cases 

Cases  of  Nicaraguan  nationals  under 
deportation  or  exclusion  proceedings 
will  receive  no  further  special  review. 
Nicaraguan  cases  will  be  handled  under 
normal  procedures,  on  a  case-by-case 
basis.  Each  case  will  receive  all 
appropriate  consideration  consistent 
with  applicable  law  and  regulations. 


Due  regard  will  be  given  to  any  existing 
equities  or  immigration  benefits  which 
might  accrue  to  the  specific  alien 
involved. 

Nicaraguan  nationals  affected  by  the 
termination  of  the  NRP  may  be  eligible 
to  apply  for  suspension  of  deportation 
pursuant  to  section  244  of  the 
Immigration  and  Nationality  Act,  8 
U.S.C.  §  1254  if  they  (1)  have  been 
present  in  the  United  States  for  at  least 
7  years  (10  years  in  the  case  of  certain 
criminal  aliens),  (2)  are  persons  of  good 
moral  character,  and  (3)  are  persons 
whose  deportation  would  pose  an 
extreme  hardship  to  themselves  or  to 
their  spouse,  parent,  or  child  who  is 
either  a  United  States  citizen  or  a  lawful 
permanent  resident.  To  apply  for  such 
relief,  aliens  with  final  oidera  must  file 

a  motion  to  reopen  with  the         

immigration  judge  pursuant  to  8  CFR 
3.23  and  242.22  or  the  Board  of 
Immigration  Appeals  (BLA)  pursuant  to 
citations  8  CFR  3.2  and  3.8. 

Nicaraguans  have  no  need  to  fear 
immediate  expulsion  from  the  United 
States  as  a  group.  Discontinuation  of  the 
NRP  will  not  cause  Nicaraguans  to  be 
targeted  as  a  group  or  treated  as  a 
special  class  for  any  enforcement 
activity. 

Work  Authorization 

As  the  work  authorization  of 
individual  Nicaraguans  with  final 
deportation  orders  expires,  the  INS  will 
review  requests  for  renewal  on  a  case- 
by-case  basis.  Work  authorization  will 
not  be  extended  automatically  due  to 
the  termination  of  the  NRP.  Moreover, 
the  regulatory  authority  under  which 
many  Nicaraguans  whose  cases  were 
imder  review  by  the  NRP  received 
employment  authorization.  8  CFR 
274a.l2(c)(13),  was  eliminated  as  a 
result  of  new  asylum  regulations  which 
became  effective  on  January  4, 1995. 

Nicaraguans  and  other  persons  who 
now  have  work  authorization  and  who 
filed  asylum  applications  before  January 
4, 1995,  may  obtain  extensions  of  this 
authorization  while  their  applications 
are  pending  adjudication  or  review  by 
the  INS,  an  immigration  judge,  the  BLA, 
or  a  Federal  court.  Those  who  file 
asylum  applications  after  January  4, 
1995.  must  wait  150  days  after  their 
applications  are  filed  to  apply  for  work 
authorization. 

Transitional  criteria,  however,  will 
apply  for  1  year  from  the  date  of  this 
notice  to  some  employment 
authorization  requests  from  Nicaraguans 
affected  by  termination  of  the  NRP. 
Specifically,  the  INS  will  treat  the  filing 
of  a  motion  to  reopen  deportation 
proceedings  accompanied  by  an 
application  for  suspension  of 


deportation  as  a  sufficient  basis  upon 
which  such  a  person  may  apply  for 
work  authorization.  In  such  cases,  work 
authorization  may  be  granted  upon  a 
finding  that  the  alien  has  met  the 
physical  presence  requirement  for 
suspension  of  deportation. 

Dated:  June  6, 1995. 
Doris  Meissner. 

Commissioner,  Immigration  and 

Naturalization  Service. 

IFR  Doc.  95-14386  Filed  6-»-95;  8.45  am] 

8ILUNQ  COOC  4410-10-M 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Women's  Bureau;  Commission  on 
Family  aild  Medical  Leave;  Notice  of 
Public  Hearing 

agency:  Office  of  the  Secretary.  Labor. 
ACTION:  Notice  of  public  hearing. 

summary:  Pursuant  to  Title  IH  of  the 
Family  Medical  Leave  Act  (FMLA)  of 
1993  (P.L.  103-3)  this  is  to  announce  a 
hearing  on  the  experience  of  family  and 
temporary  medical  leave  policies  for  the 
Commission  which  is  to  take  place  on 
Monday.  June  26. 1995.  The  purpose  of 
the  Commission  is  to.  among  other 
things,  study  the  effects  of  existing  and 
proposed  policies  relating  to  family  and 
medical  leave.  The  Conunission  has  the 
practical  task  of  conducting  a 
comprehensive  study  of:  (a)  Existing 
and  proposed  mandatory  and  voluntary 
policies  relating  to  family  and 
temporary  medical  leave,  including 
policies  provided  by  employers  not 
covered  under  the  Act;  (b)  the  potential 
costs,  benefits,  and  impact  on 
productivity,  job  creation  and  business 
growth  of  such  policies  on  employers 
and  employees;  (c)  possible  differences 
in  costs,  benefits,  impact  on 
productivity,  job  creation  and  business 
growth  of  such  policies  on  employers 
based  on  business  type  and  size;  (d)  the 
impact  of  family  and  medical  leave 
policies  on  the  availability  of  employee 
benefits  provided  by  employers, 
including  employers  not  covered  under 
this  Act;  (e)  alternative  and  equivalent 
State  enforcement  of  Title  I  with  respect 
to  employees  described  in  section 
108(a);  (0  methods  used  by  employers  to 
reduce  administrative  costs  of 
implementing  family  and  medical  leave 
policies;  (g)  the  ability  of  the  employers 
to  recover,  under  section  104(c)(2),  the 
premiums  described  in  such  section; 
and  (h)  the  impact  on  employers  and 
employees  of  policies  that  provided 
temporary  wage  replacement  during 
periods  of  family  and  medical  leave. 


TIME  AND  PLACE:  The  hearing  will  be 
held  on  Monday,  June  26,  1995.  from 
9:00  am  until  12:00  pm,  at  the  St.  Mary's 
Medical  Center.  450  Stanyan  Street.  San 
Francisco.  California  94117. 
AGENDA: The  agenda  for  the  hearing  is 
as  follows:  three  panels  of  witnesses 
will  give  testimony  on  their  experiences 
with  family  and  temporary  medical 
leave  policies. 

STATEMENTS:  Interested  p>ersons  may 
submit,  in  writing,  data,  information  or 
views  on  employer  or  employee 
experiences  with  family  and  temporary 
medical  leave  policies  prior  to  or  at  the 
hearing. 

PUBLIC  PARTICIPATION:  The  hearing  will 
be  open  to  the  public.  Seating  will  be 
available  on  a  firat-come,  first-served 
basis.  Seats  will  be  reserved  for  the 
media.  Persons  with  disabilities  should 
contact  the  Commission  no  later  than 
Jime  19, 1995.  if  special 
accommodations  are  needed. 

FOR  FURTHER  INFORMATION  CONTACT:. 
Susan  King,  Executive  Director, 
Conunission  on  Leave.  U.S.  Department 
of  Labor,  200  Constitution  Avenue  NW., 
Room  S-3002,  Washington,  D.C.  20210. 
telephone':  (202)  219-4526.  Ext.  102. 

Signed  at  Washington,  D.C.  this  5th  day  of 
June,  1995. 
Susan  King, 

Executive  Director,  Commission  on  Leave. 
IFR  Doc.  95-14432  Filed  6-12-95;  8:45  ami 

BILUNO  COOC  4510-23-M 


Employment  and  Training 
Administration 

National  Skill  Standards  Board;  Notice 
of  Open  Meeting 

AGENCY:  Employment  and  Training 
Administration,  Labor. 

ACTION:  Notice  of  open  meeting. 

SUMMARY:  The  National  Skill  Standards 
Board  was  established  by  an  Act  of 
Congress,  the  Goals  2000:  Educate 
America  A«t  of  1994,  Title  V,  Pub.  L. 
103-227.  The  28-member  National  Skill 
Standards  Board  will  serve  as  a  catalyst 
and  be  responsible  for  the  development 
and  implementation  of  a  national 
system  of  voluntary  skill  standards  and 
certification  through  voluntary 
partnerships  which  have  the  full  and 
balanced  participation  of  business, 
industry,  labor,  education,  and  other 
key  groups. 

TIME  AND  PLACE:  The  meeting  will  be 
held  from  8:00  a.m.  to  12:00  noon  on 
Monday.  June  26. 1995.  at  the  Main 
Conference  Room  of  the  International 
Brotherhood  of  Electrical  Workers 


(IBEW),  International  Office.  1125  15th 
Street  NW.,  Washington,  D.C. 
AGENDA:  The  agenda  for  the  Board 
meeting  will  include  presentations  on 
existing  skill  standards  efforts  by 
industries  and  States. 
PUBUC  PARTICIPATION:  The  meeting  irom 
8:00  a.m.  to  12:00  noon.ia  open  to  the 
public.  Seatingis  limited  and  will  be 
available  on  a  first-come,  first-served 
basis.  Seats  will  be  reserved  for  the 
media.  Disabled  individuals  should 
contact  Daniel  Burkitt  at  202/208-7018, 
no  later  than  June  19, 1995,  if  special 
accommodations  are  needed. 
FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  Burkitt  at  202/208-7018. 

Signed  at  Wasfaiogtoo,  D.C  this  7tb  day  of 
June,  1995. 
TimBunicle, 

Acting  Assistant  Secretary  for  Employment 
and  Training,  Department  of  Labor. 
[FR  Doc.  95-14423  Filed  6-12-95;  8:45  am) 

BILUNO  OOOC  4610-30-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRAHON 

[Notice  95-039] 

Qovemment*Owned.  Inventions; 
Available  for  Liceosing 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  availability  of 
inventions  for  licensing. 

SUMMARY:  The  inventions  below  are 
owned  by  the  U.S.  Government  and  are 
available  for  domestic,  and  possibly, 
foreign  licensing. 

Copies  of  patent  applications  cited  are 
available  from  the  National  Technical 
Information  Service,  Springfield,  VA 
22161.  Requests  for  copies  of  patent 
applications  must  include  the  patent 
application  serial  number.  Claims  are 
deleted  hum  the  patent  applications 
sold  to  avoid  premature  disclosure. 
DATES:  June  13, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
National  Aeronautics  and  Space 
Administration,  Harry  Lupuloff, 
Director  of  Patent  Licensing.  Code  GP. 
Washington.  DC  20546.  telephone  (202) 
358-2041.  fax  (202)  358-4341. 
Patent  Application  07/973.592: 
Composite  Flexible  Blanket 
Insulation;  filed  November  9. 1992 
Patent  Application  08/014,584: 
Aerodynamic  Surface  Distention 
System  for  High  Angle  of  Attack 
Forebody  Vortex  Control;  filed 
February  8, 1993 
Patent  Application  08/014.581:  Lift 
Enhancing  Tab  for  Airfoils;  filed 
February  8.  1993 


Patent  Application  08/018.128:  A 

Current  Loop  Measuring  System;  filed 

February  16.  1993 
Patent  Application  08/032.067:  Aircraft 

Maneuver  Envelope  Warning  System; 

filed  March  1, 1993 
Patent  Application  08/024,133:  Optical 

Poterial  Field  Mapping  System;  -filed 

March  1. 1993 
Patent  Application  08/031.972:  Liquid 

Crystal  Flow  Direction  Indicator;  filed 

March  16. 1993. 

Dated:  June  6. 1995. 
Edward  A.  Frankle. 

General  Counsel. 

[FR  Doc.  95-14433  Filed  6-12-95;  8:45  am) 

HLLMO  COM  751(M)1-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-382] 

Entergy  Operations,  Inc.;  Notice  of 
Withdrawal  of  Application  for 
Amendment  to  Facility  Operating 
License 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  the  request  of  Entergy 
Operations,  Inc.  (the  licensee)  to 
withdraw  its  October  15. 1993, 
application  for  proposed  amendment  to 
Facility  Operating  License  No.  NPF-38 
for  the  Waterford  Steam  Electric  Station, 
Unit  No.  3,  located  in  St.  Charles  Parish, 
Louisiana. 

The  proposed  amendment  would 
have  revised  the  Technical 
Specifications  by  removing  the 
requirement  to  maintain  operational  and 
test  the  containment  hydrogen 
recombiners. 

The  Commission  had  previously 
issued  a  Notice  of  Consideration  of 
Issuance  of  Amendment  published  in 
the  Federal  Register  on  December  22, 
1993,  (58  FR  67845).  However,  by  letter 
dated  May  19,  1995,  the  licensee 
withdrew  the  proposed  chemge. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  October  15,  1993,  and 
the  licensee's  letter  dated  May  19, 1995. 
which  withdrew  the  application  for 
license  amendment.  The  above 
documents  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street  NW.,  Washington.  DC.  and 
at  the  local  public  dociunent  room 
located  at  the  University  of  New  Orleans 
Library.  Louisiana  Collection.  Lakefront, 
New  Orleans,  LA  70122. 

Dated  at  Rockville,  Maryland,  this  5th  day 
of  June  1995. 
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For  the  Nuclear  Regulatory  Commission. 
Chandu  P.  Patel. 

Project  Manager.  Project  Directorate  lV-1, 
Division  of  Reactor  Projects  III/IV,  Office  of 
Nuclear  Reactor  Regulation. 
(FR  Doc.  95-14406  Filed  6-12-95;  8:45  ami 

aiLUNG  COM  7S90-01-M 


[Docket  Nos.  50-348  and  50-364] 

Southern  Nuclear  Operating  Company 
and  Alat>ama  Power  Company,  Joseph 
M.  Farley  Nuclear  Plant  Units  1  and  2; 
Exemption 

I 

The  Southern  Nuclear  Operating 
Company,  et  al.  (SNC  or  the  licensee)  is 
the  holder  of  Facility  Operating  License 
Nos.  NPF-2  and  NPF-8  for  the  Joseph 
M.  Farley  Nuclear  Plant.  Units  1  and  2 
(Farley).  The  licenses  provide,  among 
other  things,  that  the  licensee  is  subject 
to  all  rules,  regulations,  and  orders  of 
the  Commission  in  effect  now  and 
hereafter. 

The  facility  consists  of  two 
pressurized  water  reactors  at  Farley, 
located  in  Houston  County,  Alabama. 

II 

Title  10  CFR  73.55,  "Requirements  for 
Physical  Protection  of  Licensed 
Activities  in  Nuclear  Power  Reactors 
Against  Radiological  Sabotage," 
paragraph  (a),  in  part,  states  that  "The 
licensee  shall  establish  and  maintain  an 
onsite  physical  protection  system  and 
security  organization  which  will  have  as 
its  objective  to  provide  high  assurance 
that  activities  involving  special  nuclear 
material  are  not  inimical  to  the  common 
defense  and  security  and  do  not 
constitute  an  unreasonable  risk  to  the 
public  health  and  safety." 

Section  73.55(d),  "Access 
Requirements,"  paragraph  (1),  specifies 
that  "The  licensee  shall  control  all 
points  of  personnel  and  vehicle  access 
into  a  protected  area."  Section 
73.55(d)(5)  requires  that  "A  numbered 
picture  badge  identification  system  shall 
be  used  for  all  individuals  who  are 
authorized  access  to  protected  areas 
without  escort."  Section  73.55(d)(5)  also 
states  that  an  individual  not  employed 
by  the  licensee  (i.e.,  contractors)  may  be 
authorized  access  to  protected  areas 
without  escort  provided  the  individual 
"receives  a  picture  badge  upon  entrance 
into  the  protected  area  which  must  be 
returned  upon  exit  from  the  protected 
area  *   •   *" 

The  licensee  has  proposed  to 
implement  an  alternative  unescorted 
access  control  system  that  would 
eliminate  the  need  to  issue  and  retrieve 
badges  at  each  entrance/exit  location 


and  would  allow  all  individuals  with 
unescorted  access  to  keep  their  badges 
when  departing  the  site. 

An  exemption  from  10  CFR 
73.55(d)(5)  is  required  to  allow 
contractors  who  have  unescorted  access 
to  take  their  badges  offsite  instead  of 
returning  them  when  exiting  the  site.  By 
letter  dated  April  3.  1995.  SNC 
requested  an  exemption  horn  the 
requirements  of  10  CFR  73.55(d)(5)  for 
this  purpose. 

m 

Pursuant  to  10  CFR  73.5.  "Specific 
exemptions."  the  Commission  may. 
upon  application  of  any  interested 
person  or  upon  its  own  initiative,  grant 
such  exemptions  in  this  part  as  it 
determines  are  authorized  by  law  and 
will  not  endanger  life  or  property  or  the 
common  defense  and  security,  and  are 
otherwise  in  the  public  interest. 
Pursuant  to  10  CFR  73.55.  the 
Commission  may  authorize  a  licensee  to 
provide  alternative  measures  for 
protection  against  radiological  sabotage 
provided  the  licensee  demonstrates  that 
the  alternative  measures  have  "the  same 
high  assurance  objective"  and  meet  "the 
general  performance  requirements"  of 
the  regulation,  and  "the  overall  level  of 
system  performance  provides  protection 
against  radiological  sabotage 
equivalent"  to  that  which  would  be 
provided  by  the  regulation. 

Currently,  unescorted  access  into  the 
protected  areas  at  the  SNC  plants  is 
controlled  through  the  use  of  a 
photograph  on  a  badge/keycard 
(hereafter,  referred  to  as  "badge").  The 
security  officers  at  each  entrance  station 
use  the  photograph  on  the  badge  to 
visually  identify  the  individual 
requesting  access.  The  licensee's 
employees  and  contractor  personnel 
who  have  been  granted  unescorted 
access  are  issued  badges  upon  entrance 
at  each  entrance/exit  location  and  are 
returned  upon  exit.  The  budges  are 
stored  and  are  retrievable  at  each 
entrance/exit  location.  In  accordance 
with  10  CFR  73.55(d)(5),  contractors  are 
not  allowed  to  take  these  badges  offsite. 

Under  the  proposed  biometric  system, 
each  individual  who  is  authorized 
unescorted  entry  into  protected  areas 
would  have  the  physical  characteristics 
of  his/her  hand  (i.e.,  hand  geometry) 
registered,  along  with  his/her  badge 
number,  in  the  access  control  system. 
When  a  registered  user  enters  his/her 
badge  into  the  card  reader  and  places 
his/her  hand  onto  the  measuring 
surface,  the  system  detects  that  the  hand 
is  properly  positioned,  and  records  the 
image.  The  unique  characteristics  of  the 
hand  image  are  then  compared  with  the 
previously  stored  template  in  the  access 


control  computer  system  corresponding 
to  the  badge  to  verify  authorization  for 
entry. 

Individuals,  including  SNC 
employees  and  contractors,  would  be 
allowed  to  keep  their  badges  when  they 
depart  the  site  and,  thus,  eliminate  the 
need  to  issue,  retrieve,  and  store  badges 
at  the  entrance  stations  to  the  plant. 
Badges  do  not  carry  any  information 
other  than  a  unique  identification 
number. 

All  other  access  processes,  including 
search  function  capability,  would 
remain  the  same.  This  system  would  not 
be  used  for  persons  requiring  escorted 
access  (i.e.,  visitors). 

Based  on  the  Sandia  report.  "A 
Performance  Evaluation  of  Biometrics 
Identification  Devices,"  SAND91- 
0276«UC-906,  Unlimited  Release,  June 
1991,  that  concluded  hand  geometry 
equipment  possesses  strong 
performance  and  high  detection 
characteristics,  and  on  its  own 
experience  with  the  current  photo- 
identification  system  SNC  determined 
that  the  proposed  hand  geometry  system 
would  provide  the  same  high  level  of 
assurance  as  the  current  system  that 
access  is  only  granted  to  authorized 
individuals.  The  biometric  system  has 
been  in  use  for  a  number  of  years  at 
several  sensitive  Department  of  Energy 
facilities  and,  recently,  at  nuclear  power 
plants. 

The  licensee  will  implement  a  process 
for  testing  the  proposed  system  to 
ensure  continued  overall  level  of 
performance  equivalent  to  that  specified 
in  the  regulation.  When  the  changes  are 
implemented,  the  respective  Physical 
Security  Plan  will  be  revised  to  include 
implementation  and  testing  of  the  hand 
geometry  access  control  system  and  to 
allow  SNC  employees  and  contractors  to 
take  their  badges  offsite. 

When  implemented,  SNC  will  control 
all  points  of  personnel  access  into  a 
protected  area  under  the  observation  of 
security  personnel  through  the  use  of  a 
badge  and  a  hand  geometry  verification 
system.  The  numbered  picture  badge 
identification  system  will  continue  to  be 
used  for  all  individuals  who  are 
authorized  unescorted  access  to 
protected  areas.  Badges  will  continue  to 
be  displayed  by  all  individuals  while 
inside  the  protected  areas. 

Since  both  the  badge  and  hand 
geometry  would  be  necessary  for  access 
into  the  protected  areas,  the  proposed 
system  would  provide  a  positive 
verification  process.  The  potential  loss 
of  a  badge  by  an  individual  as  a  result 
of  taking  the  badge  offsite  would  not 
enable  an  unauthorized  entry  into 
protected  areas. 


IV 

For  the  foregoing  reasons,  pursuant  to 
10  CFR  73.55.  the  NRC  staff  has 
determined  that  the  proposed 
alternative  measures  for  protection 
against  radiological  sabotage  meet  "the 
same  high  assurance  objective."  and 
"the  general  performance  requirements" 
of  the  regulation  and  that  "the  overall 
level  of  system  performance  provides 
protection  against  radiological  sabotage 
equivalent"  to  that  which  would  be 
provided  by  the  regulation. 

Accordingly,  the  Commission  has 
determined  that,  pursuant  to  10  CFR 
73.5.  this  exemption  is  authorized  by 
law  and  will  not  endanger  life  or 
property  or  common  defense  and 
security,  and  is  otherwise  in  the  public 
interest.  Therefore,  the  Commission 
hereby  grants  the  requested  exemption 
from  the  requirements  of  10  CFR 
73.55(d)(5)  to  allow  individuals  not 
employed  by  SNC  (i.e..  contractors)  to 
take  their  photo  identification  badges 
offsite  in  conjunction  with  the  use  of 
hand  geometry  biometrics  system  to 
control  access  into  protected  areas  at  the 
Farley  Nuclear  plant. 

Pursuant  to  10  CFR  51.32.  the 
Commission  has  determined  that  the 
granting  of  this  exemption  will  not 
result  in  any  significant  adverse 
environmental  impact  (60  FR  29718). 

For  further  details  with  respect  to  this 
action,  see  the  request  for  exemption 
dated  April  3,  1995,  which  is  available 
for  public  inspection  at  the 
Commission's  Public  Document  Room, 
2120  L  Street.  NW..  Washington,  DC. 
and  at  the  local  public  document  room 
located  at  the  Houston- Love  Memorial 
Library.  212  W.  Bumshaw  Street.  Post 
Office  Box  1369  Dothan.  Alabama. 

This  exemption  is  effective  upon 
issuance  and  is  expected  to  be 
implemented  when  modifications, 
procedures,  and  training  are  completed. 

Dated  at  Rockville.  Maryland,  this  5th  day 
of  June  1995. 

For  the  Nuclear  Regulatory  Commission. 
Steven  A.  Vai^a, 

Director,  Division  of  Reactor  Projects — I/II, 
Office  of  Nuclear  Reactor  Regulation. 
[FR  Doc.  95-14408  Filed  6-12-95;  8:45  ami 
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Entergy  0per2tions  Inc.;  Wstcrford 
Steam  Electric  Station,  Unit  3 
Environmental  Assessment  and 
Finciing  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 


38.  issued  to  Entergy  Operations,  Inc.. 
(the  licensee),  for  operation  of  the 
Waterford  Steam  Electric  Station,  Unit 
3,  located  in  St.  Charles  Parish, 
Louisiana. 

EnTironmental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  action  would  change 
the  technical  sp>ecifications  (TSs)  to 
increase  the  maximum  enrichment  for 
the  spent  fuel  pool  and  containment 
temporary  storage  rack  from  4.1  to  4.9 
weight  percent  U-235  when  fuel 
assemblies  contain  fixed  poisons. 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  for 
amendment  dated  January  27, 1995. 

The  Need  for  the  Proposed  Action 

The  proposed  action  is  needed  so  that 
the  licensee  can  use  higher  fuel 
enrichment  to  meet  cycle  energy 
requirements  and  to  jjermit  future 
operation  with  longer  fuel  cycles. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  revisions  to 
the  TSs.  The  proposed  revisions  would 
permit  storage  of  fuel  enriched  to  a 
nominal  4.9  weight  percent  U-235.  The 
safety  considerations  associated  with 
storing  new  and  spent  fuel  of  a  higher 
enrichment  have  been  evaluated  by  the 
NRC  staff.  The  staff  has  concluded  that 
such  changes  would  not  adversely  affect 
plant  safety.  The  proposed  changes  have 
no  adverse  effect  on  the  probability  of 
any  accident.  No  changes  are  being 
made  in  the  types  or  amounts  of  any 
radiological  effluents  that  may  be 
released  offsite.  There  is  no  significant 
increase  in  the  allowable  individual  or 
cumulative  occupational  radiation 
exposure. 

'The  environmental  impacts  of 
transportation  resulting  from  the  use  of 
higher  enrichment  fuel  and  extended 
irradiation  (an  enveloping  case  for 
Waterford  Unit  3)  were  published  and 
discussed  in  the  staff  assessment 
entitled,  "NRC  Assessment  of  the 
Environmental  Effects  of  Transportation 
Resulting  from  Extended  Fuel 
Enrichment  and  Irradiation,"  dated  July 
7, 1988.  and  published  in  the  Federal 
Register  (53  FR  30355)  on  August  11. 
1988.  as  corrected  on  August  24, 1988 
(53  FR  32322)  in  connection  with 
Shearon  Harris  Nuclear  Power  Plant. 
Unit  1 .  Environmental  Assessment  and 
Finding  of  No  Significant  Impact.  As 
indicated  therein,  the  environmental 
cost  contribution  of  the  proposed 
increase  in  the  fuel  enrichment  and 
irradiation  limits  are  either  unchanged 


or  may.  in  fact,  be  reduced  from  those 
summarized  in  Table  S— 4  as  set  forth  in 
10  CFR  51.52(c).  Accordingly,  the 
Commission  concludes  that  there  are  no 
significant  radiological  environmental 
impacts  associated  with  the  proposed 
amendment. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
action  involves  features  located  entirely 
within  the  restricted  area  as  defined  in 
10  CFR  Part  20.  It  does  not  affect 
nonradiological  plant  effluents  and  has 
no  other  envirorunental  impact. 
Accordingly,  the  Commission  concludes 
that  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed  action. 

Alternatives  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
there  is  no  measurable  environmental 
impact  associated  with  the  proposed 
action,  any  alternatives  with  equal  or 
greater  envirorunental  impact  need  not 
be  evaluated.  As  an  alternative  to  the 
proposed  action,  the  staff  considered 
denial  of  the  proposed  action.  Denial  of 
the  application  would  result  in  no 
change  in  current  environmental 
impacts.  The  environmental  impacts  of 
the  proposed  action  and  the  alternative 
action  are  similar. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Final  Environmental 
Statement  for  the  Waterford  Unit  3. 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
on  May  23, 1995.  the  staff  consulted 
with  the  Louisiana  State  official. 
Prosanta  Chowdhury  of  the  Louisiana 
Radiation  Protection  Division,  regarding 
the  environmental  impact  of  the 
proposed  action.  The  State  official  had 
no  comments. 

Finding  of  No  Significant  Impact 

Based  upon  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's  letter 
dated  January  27, 1995,  which  is 
available  for  public  inspection  at  the 
Commission's  Public  Dociunent  Room. 
The  Gehnan  2120  L  Street.  NW.. 
Washington.  DC,  and  at  the  local  public 
document  room  located  at  the 
University  of  New  Orleans  Library, 
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Louisiana  Collection.  Lakefront.  New 
Orleans,  Louisiana  70122. 

Dated  at  Rockville.  Maryland,  this  7th  day 
of  June  1995. 

For  the  Nuclear  Regulatory  Commission. 
ChAodu  P.  Paial. 

Pro/ect  Manager.  Project  Directorate  /V-1 , 
Divisior\  ofBeactor  Projects  III/ IV.  Office  of 
Nuclear  Reactor  Regulation. 
IFR  Doc.  95-14409  Filed  6-12-95;  8:45  am) 

BILUNeCOOC  79M-01-M 


SECURfTIES  AND  EXCHANGE 
COMMISSION 

[R«i.  No.  lC-ai112;  Intenwllonal  Sari** 
RatoaM  No.  t1t;  Fila  No.  tl  2-0556] 

Creditanstalt-Bankvarein;  Notica  of 
Application 

June  7, 1995. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for 

exemption  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 


APPLICANT:  Creditanstalt-Bankverein 
("Creditanstalt"). 

RELEVANT  ACT  SECTIONS:  Exemption 
requested  under  section  6(c)  of  the  Act 
from  section  17(f)  of  the  Act. 
SUMMARY  OF  APPUCATKJN:  Applicant 
requests  an  order  to  p>ermit  Creditanstalt 
a.s.,  in  Prague,  the  Czech  Republic 
("Creditanstalt  (Czech  Republic)").  Bank 
Creditanstalt  S.A.,  in  Warsaw,  Poland 
("Creditanstalt  (Poland)").  Creditanstalt 
a.s.,  in  Bratislava,  Slovakia 
("Creditanstalt  (Slovakia)"),  and  Banka 
Creditanstalt  d.d..  in  Ljubljana.  Slovenia 
("Creditanstalt  Slovenia)")  (collectively, 
the  "Foreign  Subsidiaries")  to  act  as 
custodians  or  subcustodians  for 
investment  company  assets. 
FHJNG  DATE:  The  application  was  filed 
on  March  28. 1995,  and  amended  on 
May  11,1995. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  apphcant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on  July 
3, 1995  and  should  be  accompanied  by 
proof  of  service  on  the  applicant,  in  the 
form  of  an  affidavit  or,  for  lawyers,  a 
certificate  of  service.  Hearing  requests 
should  state  the  nature  of  the  writer's 
interest,  the  reason  for  the  request,  and 
the  issues  contested.  Persons  may 
request  notification  of  a  hearing  by 
writing  to  the  SEC's  Secretary. 


ADDRESSES:  Secretary,  SEC,  450  5th 
Street  NW.,  Washington,  D.C.  20549. 
Applicant,  Schottengasse  6,  A-lOlO 
Vienna.  Austria;  c/o  Bruce  E.  Qubb. 
Esq..  Baker  *  McKenzie.  815 
Connecticut  Avenue  NW.,  Washington. 
D.C.  20006. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marilyn  Mann,  Special  Counsel,  at  (202) 
942-0582,  or  Robert  A.  Robertson. 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
apphcation.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicaat's  RepreaenUtions 

1.  Creditanstalt  is  an  Austrian 
commercial  bank  that  provides  a  broad 
range  of  banking  and  financial  services, 
including  custody  services. 
Creditanstalt  currently  holds  assets 
belonging  to  registered  investment 
companies.  It  is  regulated  in  Austria  by 
the  Banking  Supervisory  Authority,  the 
government  authority  that  regulates 
banks  in  Austria.  As  of  December  31, 
1993,  Creditanstah  had  shareholders' 
equity  in  excess  of  the  equivalent  of 
U.S.  $2  billion. 

2.  Creditanstalt  (Czech  Republic)  was 
established  in  Prague  in  March  1991, 
having  been  granted  a  full  banking 
license  by  the  former  State  Bank  of 
Czechoslovakia  on  February  5,  1991.  It 
is  a  wholly-owned  direct  subsidiary  of 
Creditanstah.  It  is  authorized  to  engage 
in  the  business  of  commercial  banking 
and  is  supervised  by  the  Czech  National 
Bank.»  It  provides  comprehensive 
banking  services  to  its  customers, 
including  custody  services. 

3.  Creditanstah  (Poland)  was 
established  in  Warsaw  in  early  1991. 
following  Decision  No.  5  of  the 
President  of  the  National  Bank  of 
Poland  dated  January  17, 1991.  It  is  a 
wholly-owned  direct  subsidiary -of 
Creditanstalt.  It  is  authorized  to  engage 
in  the  business  of  commercial  banking 
and  is  supervised  by  the  National  Bank 
of  Poland.^  It  is  one  of  the  few  foreign- 
owned  banks  in  Poland  to  offer  a 
comprehensive  range  of  banking 
services  to  its  customers,  including 
custody  services. 

4.  Prior  to  the  division  of  the  former 
Czechoslovakia  in  1993  into  the  Czech 


Republic  and  Slovakia.  Creditanstalt 
operated  a  number  of  branches  in 
Bratislava,  now  the  capital  of  the  Slovak 
Republic.  In  1994,  Creditanstalt 
separately  incorporated  its  Bratislava 
branch  into  Creditanstalt  (Slovakia). 
Creditanstah  (Slovakia)  is  a  wholly- 
owned  direct  subsidiary  of 
Creditanstalt. 

It  is  authorized  to  engage  in  the 
business  of  commercial  banking  and  is 
supervised  by  the  National  Bank  of 
Slovakia. 3  It  provides  comprehensive 
banking  services  to  its  customers, 
including  custody  services. 

5.  Creditanstalt  (Slovenia)  was 
established  in  Ljubljana  in  eariy  1990.  It 
is  a  wholly-owned  direct  subsidiary  of 
Creditanstalt.  It  is  authorized  to  engage 
in  the  business  of  commercial  banking 
and  is  supervised  by  the  Bank  of 
Slovenia,  the  Republic  Secretariat  of 
Finance,  and  the  bank-deposit  insurance 
agency.*  It  provides  comprehensive 
banking  services  to  its  customers, 
including  custody  services.  Slovenian 
law  currently  prohibits  banks  in  that 
country  from  providing  custody  services 
for  customers  that  are  non-residents  of 
that  country.  This  prohibition  is 
expected  to  be  lifted,  however,  as  the 
Government  of  Slovenia  adopts 
measures  to  encourage  foreign 
investment  in  that  country. 

6.  Creditanstalt  requests  an  order 
under  section  6(c)  to  (a)  permit 
Creditanstalt.  as  custodian  or 
subcustodian  for  any  management 
investment  company  registered  under 
the  Act,  other  than  an  investment 
company  registered  under  section  7(d) 
of  the  Act  (a  "U.S.  Investment 
Company"),  to  deposit,  or  cause  or 
permit  a  U.S.  Investment  Company  to 
deposit,  its  Foreign  Securities,  cash,  and 
cash  equivalents  ("Assets")  vn\h  the 
Foreign  Subsidiaries  as  delegates  for 
Creditanstah,  or  (b)  permit  the  Foreign 
Subsidiaries  (as  custodians  or 
subcustodians)  to  receive  the  Assets  of 
a  U.S.  Investment  Company  directly 
from  the  U.S.  Investment  Company  or 
its  custodian  or  subcustodian  (other 
than  Creditanstah).  As  used  herein, 
"Foreign  Securities"  includes:  (a) 
seciuities  issued  and  sold  primarily 
outside  the  United  States  by  a  foreign 
government,  a  national  of  any  foreign 
country,  or  a  corporation  or  other 
organization  incorporated  or  organized 
under  the  laws  of  any  foreign  country; 
and  (b)  securities  issued  or  guaranteed 
by  the  government  of  the  United  States 


'  The  Czeh  National  Bank  is  the  central  bank  of 
the  Czech  Republic  and  is  an  agency  of  the 
government  of  that  country. 

'The  National  Bank  of  Poland  is  the  central  bank 
of  Poland  and  is  an  agency  of  the  government  of 
that  country. 


'The  National  Bank  of  Slovakia  is  the  central 
Bank  of  Slovakia  and  is  an  agency  of  the 
government  of  that  country. 

«  All  three  of  these  entities  are  agencies  of  the 
govermiunt  of  Slovenia. 


or  by  any  state  or  any  political 
subdivision  thereof  or  by  any  agency 
thereof  or  by  any  entity  organized  under 
the  laws  of  the  United  States  or  any 
state  thereof  which  have  been  issued 
and  sold  primarily  outside  the  United 
States. 

7.  The  Foreign  Subsidiaries  will 
accept  deposits  of  Assets  pursuant  to  a 
written,  three- party  agreement  between 
(a)  a  Foreign  Subsidiary,  (b) 
Creditanstalt,  and  (c)  a  U.S.  Investment 
Company  or  its  custodian.  The 
agreement  will  provide  that 
Creditanstalt  will  assume  liability  for 
any  loss  arising  out  of  or  in  connection 
with  the  performance  by  the  Foreign 
Subsidiary  of  its  responsibilities  under 
the  agreement  to  the  same  extent  as  if 
Creditanstalt  had  itself  been  required  to 
provide  custody  services  under  the 
agreement.  There  will  be  no  difference 
in  the  nature  or  extent  of  Creditanstalt's 
liability  based  on  whether  such  services 
are  provided  by  the  Foreign  Subsidiaries 
directly  or  as  Creditanstalt's  delegates. 

Applicant's  Legal  Analysis 

1.  Section  17(f)  of  the  Act  requires  a 
registered  investment  company  to 
maintain  its  securities  and  similar 
investments  in  the  custody  of  a  bank 
meeting  the  requirements  of  section 
26(a)  of  the  Act,  a  member  firm  of  a 
national  securities  exchange,  the 
investment  company  itself,  or  a  system 
for  the  central  handling  of  securities 
established  by  a  national  securities 
exchange.  Section  2(a)(5)  of  the  Act 
defines  "bank"  to  include  banking 
institutions  organized  under  the  laws  of 
the  United  States,  member  banks  of  the 
Federal  Reserve  System,  and  certain 
banking  institutions  or  trust  companies 
doing  business  under  the  laws  of  any 
state  or  of  the  United  States.  The 
Foreign  Subsidiaries  do  not  fall  within 
the  definition  of  "bank"  as  defined  in 
the  Act  and,  under  section  17(f),  may 
not  act  as  custodians  for  registered 
investment  companies. 

2.  Rule  17f-5  under  the  Act  permits 
certain  entities  located  outside  the 
United  States  to  serve  as  custodians  for 
investment  company  assets.  One  such 
entity  is  a  banking  institution  or  trust 
company  that  is  incorporated  or 
organized  under  the  laws  of  a  country 
other  than  the  United  States,  that  is 
regulated  as  such  by  that  country's 
goverrmient  or  an  agency  thereof,  and 
that  has  shareholders'  equity  in  excess 
of  U.S.  $200  million.  Creditanstah 
qualifies  as  an  eligible  foreign  custodian 
under  rule  17f-5.  The  Foreign 
Subsidiaries,  however,  do  not  qualify  as 
eligible  foreign  custodians  because  they 
do  not  meet  the  minimum  shareholders' 
equity  requirement. 


3.  The  purpose  of  section  17(f)  of  the 
Act  is  to  insure  that  U.S.  Investment 
Companies  hold  securities  in  a  safe 
manner  that  protects  the  interests  of 
their  shareholders.  The  purpose  of  rule 
17f-5  is  to  relieve  U.S.  Investment 
Companies  of  the  expense  and 
inconvenience  of  moving  assets  to  a 
United  States  bank  away  from  their 
primary  trading  market,  while  at  the 
same  time  reducing  to  the  extent 
practicable  the  risks  inherent  in 
maintaining  assets  outside  the  United 
States.  The  requested  exemption  is 
consistent  with  these  purposes  and  with 
the  protection  of  investors  because, 
under  the  proposed  custody 
arrangements,  Creditanstalt  will  be 
liable  for  the  performance  of  custody 
services  by  each  Foreign  Subsidiary. 

Applicant's  Conditions 

Creditanstalt  agrees  that  any  order 
granting  the  requested  rehef  shall  be 
subject  to  the  following  conditions: 

1.  The  foreign  custody  arrangements 
proposed  regarding  each  Foreign 
Subsidiary  will  satisfy  the  requirements 
of  rule  17f-5  in  all  respects  other  than 
the  Foreign  Subsidiary's  level  of 
shareholders'  eouity. 

2.  Creditanstalt,  any  U.S.  Investment 
Company,  and  any  custodian  for  a  U.S. 
Investment  Company,  will  deposit 
Assets  with  a  Foreign  Subsidiary  only  in 
accordance  with  an  agreement  (the 
"Agreement")  required  to  remain  in 
effect  at  all  times  during  which  the 
Foreign  Subsidiary  fails  to  satisfy  the 
requirements  of  rule  17f-5  (and  during 
which  such  Assets  remain  deposited 
with  the  Foreign  Subsidiary).  Each 
Agreement  will  be  a  three-party 
agreement  among  Creditanstalt,  the 
Foreign  Subsidiary,  and  the  U.S. 
Investment  Company  or  the  custodian 
for  a  U.S.  Investment  Company 
pursuant  to  which  Creditanstalt  or  the 
Foreign  Subsidiary,  as  the  case  may  be, 
will  undertake  to  provide  specified 
custody  services.  If  Creditanstalt  is  to 
provide  such  services,  the  Agreement 
will  authorize  Creditanstalt  to  delegate 
to  the  Foreign  Subsidiary  such  of  the 
duties  and  obligations  of  Creditanstalt 
as  will  be  necessary  to  permit  the 
Foreign  Subsidiary  to  hold  in  custody 
the  U.S.  Investment  Company's  Assets. 
If  the  Foreign  Subsidiary  is  to  provide 
services  directly,  no  such  delegation 
will  be  necessary.  However,  in  either 
case,  the  Agreement  will  provide  that 
Creditanstalt  will  be  liable  for  any  loss, 
damage,  cost,  expense,  liability,  or  claim 
arising  out  of  or  in  connection  with  the 
performance  by  the  Foreign  Subsidiary 
of  its  responsibilities  under  the 
Agreement  to  the  same  extent  as  if 
Creditanstalt  had  itself  been  required  to 


provide  custody  services  under  the 
Agreement.  Further,  the  Agreement  will 
provide  that,  in  the  event  of  loss,  a  U.S. 
Investment  Company  may  pursue  a 
claim  for  recovery  against  Creditanstalt, 
regardless  of  whether  the  Foreign 
Subsidiary  acted  as  Creditanstalt's 
delegate  or  as  direct  custodian  or 
subcustodian. 

3.  Creditanstalt  currently  satisfies  and 
will  continue  to  satisfy  the  minimum 
shareholders'  equity  requirement  set 
forth  in  rule  17f-5(c)(2)(i). 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
IFR  Doc.  95-14437  Filed  &-12-95:  8:45  am) 
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CRal.  No.  IC-21111;  812-9584] 
Dean  Witter  Select  Equity  Trust 

June  6,  1995. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for 

exemption  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPLICANT:  Dean  Witter  Select  Equity 
Trust. 

RELEVANT  ACT  SECTIONS:  Order  requested 
under  section  6(c)  of  the  Act  that  would 
exempt  applicant  from  section  12(d)(3) 
of  the  Act. 

SUMMARY  OF  APPLICATION:  Applicant 
requests  an  order  on  behalf  of  its  series 
(the  "Series")  to  permit  each  Series  to 
invest  up  to  twenty  percent  of  its  total 
assets  in  securities  of  issuers  that 
derived  more  than  fifteen  percent  of 
their  gross  revenues  in  their  most  recent 
fiscal  year  from  securities  related 
activities. 

FILING  DATE:  The  application  was  filed 
on  May  2,  1995. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on  July 
3.  1995  and  should  be  accompanied  by 
proof  of  service  on  the  applicant,  in  the 
form  of  an  affidavit  or,  for  lawyers,  a 
certificate  of  service.  Hearing  requests 
should  state  the  nature  of  the  writer's 
interest,  the  reason  for  the  request,  and 
the  issues  contested.  Persons  may 
request  notification  of  a  hearing  by 
writing  to  the  SEC's  Secretary. 
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ADDRESSES:  Secretary,  SEC,  450  5th 
Street  NW..  Washington,  D.C.  20549. 
Applicant  c/o  Dean  Witter  Reynolds 
Inc.,  Unit  Trust  Department.  Two  World 
Trade  Center,  New  York,  NY  10048, 
Attn:  Thomas  Hines. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sarah  A.  Buescher,  Staff  Attorney,  at 
(202)  942-0573.  or  Robert  A.  Robertson. 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 
SUPPLEMENTARY  INFORMATION:  The 

following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Each  Series  will  be  a  series  of 
applicant,  a  unit  investment  trust 
registered  under  the  Act.  Dean  Witter 
Reynolds  Inc.  is  applicant's  depositor 
(the  "Sponsor").  The  Sponsor  currently 
intends  to  offer  a  new  Series  four  times 
a  year  at  about  the  beginning  of  each 
calendar  quarter. 

2.  Each  Series  will  invest 
approximately  20%,  but  in  no  event 
more  than  20.5%.'  of  the  value  of  its 
total  assets  in  each  of  the  five  lowest 
dollar  price  per  share  stocks  of  the  ten 
common  stocks  in  the  Dow  Jones 
industrial  Average  ("DJIA")  with  the 
highest  dividend  yields  either  on  or 
shortly  before  the  initial  date  of  deposit 
(the  "Select  Five"),  and  hold  those 
stocks  over  the  life  of  the  Series 
(presently  anticipated  to  be 
approximately  one  year). 

3.  The  DJIA  comprises  30  common 
stocks  chosen  by  the  editors  of  The  Wall 
Street  Journal.  The  DJIA  is  the  property 
of  Dow  Jones  &  Company,  Inc.,  which  is 
not  affiliated  with  any  Series  or  the 
Sponsor  and  does  not  participate  in  any 
way  in  the  creation  of  any  Series  or  the 
selection  of  its  stocks. 

4.  The  portfolio  securities  deposited 
in  each  Series  will  be  chosen  solely 
according  to  the  formula  described 
above,  and  will  not  necessarily  reflect 
the  research  opinions  or  buy  or  sell 
recommendations  of  the  Sponsor.  The 
Sponsor  will  have  no  discretion  as  to 
which  securities  are  purchased. 


'  The  Sponsor  will  attempt  to  purchase  equal 
values  of  each  of  the  Five  common  stocks  in  a 
Series'  portfolio  and  may  choose  to  purchase  the 
securities  in  odd  lots  in  order  to  achieve  this  goal. 
However,  it  is  more  efficient  if  securities  are 
purchased  in  100  share  lots  and  50  share  lots.  As 
a  result,  the  Sponsor  may  choose  to  purchase 
securities  of  a  securities  related  issuer  which 
represent  over  20%.  but  in  no  event  more  than 
20.5%  percent,  of  a  Series'  assets  on  the  initial  date 
of  deposit  to  the  extent  necessary  to  enable  the 
Sponsor  to  meet  its  purchase  requirements  and  to 
obtain  the  best  price  for  the  securities. 


Securities  deposited  in  a  Series  may 
include  securities  of  issuers  that  derived 
more  than  fifteen  percent  of  their  gross 
revenues  in  their  most  recent  fiscal  year 
from  securities  related  activities. 

5.  During  the  90-day  period  following 
the  initial  date  of  deposit,  the  Sponsor 
may  deposit  additional  securities  while 
maintaining  to  the  extent  practicable  the 
original  proportionate  relationship 
anjong  the  number  of  shares  of  each 
stock  in  the  portfolio.  Deposits  made 
after  this  90-day  period  generally  must 
replicate  exactly  the  proportionate 
relationship  among  the  face  amounts  of 
the  securities  comprising  the  portfolio  at 
the  end  of  the  initial  90-day  period, 
whether  or  not  a  stock  continues  to  be 
among  the  Select  Five. 

6.  A  Series'  portfolio  will  not  be 
actively  managed.  Sales  of  portfolio 
securities  will  be  made  in  connection 
with  redemptions  of  units  issued  by  a 
Series  and  at  termination  of  the  Series. 
The  Sponsor  has  no  discretion  as  to 
when  securities  will  be  sold  except  that 
it  is  authorized  to  direct  the  trustee  to 
sell  securities  in  extremely  limited 
circumstances,  namely,  upon  failure  of 
the  issuer  of  a  security  in  a  Series  to 
declare  or  pay  anticipated  cash 
dividends,  institution  of  certain 
materially  adverse  legal  proceedings, 
default  under  certain  documents 
materially  and  adversely  affecting  future 
declaration  or  payment  of  dividends,  or 
the  occurrence  of  other  market  or  credit 
factors  that,  in  the  opinion  of  the 
Sponsor,  would  make  the  retention  of 
such  securities  in  a  Series  detrimental  to 
the  interests  of  the  unitholders.  The 
adverse  financial  condition  of  an  issuer 
will.not  necessarily  require  the  sale  of 
its  securities  from  a  Series'  portfolio. 

Applicant's  Legal  Analysis 

1.  Section  12(d)(3)  of  the  Act,  with 
limited  exceptions,  prohibits  an 
investment  company  from  acquiring  any 
security  issued  by  any  person  who  is  a 
broker,  dealer,  underwriter,  or 
investment  adviser.  Rule  12d3-l(b) 
under  the  Act  exempts  the  purchase  of 
securities  of  an  issuer  that  derived  more 
than  fifteen  percent  of  its  gross  revenues 
in  its  most  recent  fiscal  year  from 
securities  related  activities,  provided 
that,  among  other  things,  immediately 
after  such  acquisition,  the  acquiring 
company  has  invested  not  more  than 
five  percent  of  the  value  of  its  total 
assets  in  securities  of  the  issuer.  Section 
6(c)  of  the  Act  provides  that  the  SEC 
may  exempt  a  person  from  any 
provision  of  the  Act  or  any  rule 
thereunder,  if  and  to  the  extent  that  the 
exemption  is  necessary  or  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 


purposes  fairly  intended  by  the  policy 
and  provisions  of  the  Act. 

2.  Applicant  requests  an  exemption 
under  section  6(c)  from  section  l-2(d)(3) 
to  permit  any  Series  to  invest  up  to 
approximately  20%,  but  in  no  event 
more  than  20.5%,  of  the  value  of  its 
total  assets  in  securities  of  an  issuer  that 
derives  more  than  fifteen  percent  of  its 
gross  revenues  from  securities  related 
activities.  Applicant  and  each  Series 
will  comply  with  all  provisions  of  rule 
12d3-l,  except  for  the  five  percent 
limitation  in  paragraph  (b)(3)  of  the  rule. 

3.  Section  12(d)(3)  was  intended  to 
prevent  investment  companies  from 
exposing  their  assets  to  the 
entrepreneurial  risks  of  securities 
related  businesses,  to  prevent  potential 
conflicts  of  interest,  and  to  eliminate 
certain  reciprocal  practices  between 
investment  companies  and  securities 
related  business.  One  potential  conflict 
could  occur  if  an  investment  company 
purchased  securities  or  other  interests 
in  a  broker-dealer  to  reward  that  broker- 
dealer  for  selling  fund  shares,  rather 
than  solely  on  investment  merit. 
Applicant  believes  that  this  concern 
does  not  arise  in  connection  with  its 
application  because  neither  applicant 
nor  the  Sponsor  has  discretion  in 
choosing  the  portfolio  securities  or 
percentage  amount  purchased.  The 
security  must  first  be  included  in  the 
DJIA,  which  is  unaffiliated  with  the 
Sponsor  and  applicant,  and  must  also 
qualify  as  one  of  the  five  lowest  dollar 
price  per  share  stocks  of  the  ten  highest 
dividend  yielding  securities  in  the  DJIA. 

4.  Applicant  also  believes  that  the 
effect  of  a  Series'  purchase  on  the  stock 
of  parents  of  broker-dealers  would  be  de 
minimis.  Applicant  asserts  that  the 
common  stocks  of  securities  related 
issuers  represented  in  the  DJIA  are 
widely  held,  have  active  markets,  and 
that  potential  purchases  by  any  Series 
would  represent  an  insignificant 
amount  of  the  outstanding  common 
stock  and  the  trading  volume  of  any  of 
these  issues.  Accordingly,  applicant 
believes  that  it  is  highly  unlikely  that 
Series  purchases  of  these  securities 
would  have  any  significant  impact  on 
the  securities'  market  value. 

5.  Another  potential  conflict  of 
interest  could  occur  if  an  investment 
company  brokerage  to  a  broker-dealer  in 
which  the  company  has  invested  to 
enhance  the  broker-dealer's  profitability 
or  to  assist  it  during  financial  difficulty, 
even  though  that  broker-dealer  may  not 
offer  the  best  price  and  execution.  To 
preclude  this  type  of  conflict,  applicant 
and  each  Series  agree,  as  a  condition  of 
this  application,  that  no  company  held 
in  the  portfolio  of  a  Series  nor  any 
affiliate  thereof  will  act  as  a  broker  for 


any  Series  in  the  purchase  or  sale  of  any 
security  for  its  portfolio.  In  light  of  the 
above,  applicant  believes  that  its 
proposal  meets  the  section  6(c) 
standards. 

Condition 

The  Applicant  and  each  Series  agree 
that  any  order  granted  under  this 
Application  may  be  conditioned  upon 
no  company  held  in  the  Series'  portfolio 
nor  any  affiliate  thereof  acting  as  broker 
for  any  Series  in  the  purchase  or  sale  of 
any  security  for  the  Series'  portfolio. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Margaret  H.  McFariand, 

Depu  ty  Secretary. 

[PR  Doc.  95-14438  Filed  6-12-95;  8:45  am) 
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(Rel.  No.  IC-21118;  No.  812-9488] 
Maxim  Series  Fund,  Inc. 

June  7,  1995. 

AGENCY:  Securities  and  Exchange 
Commission  ("Commission"). 
ACTION:  Notice  of  Application  for  an 
Order  under  the  Investment  Company 
Act  of  1940  ("1940  Act"). 

APPLICANT:  Maxim  Series  Fund,  Inc. 
("Fund"). 

RELEVANT  1940  ACT  SECTION:  Order 
requested  under  Sections  6(c)  and  17(b) 
for  an  exemption  from  Sections  17(a)(1) 
and  17(a)(2)  of  the  1940  Act. 
SUMMARY  OF  APPLICATION:  Applicant 
seeks  an  order  that  would  permit  the 
exchange  of  shares  between  certain 
Fund  portfolios. 

FIUNQ  DATE:  The  application  was  filed 
on  February  21,  1995,  and  amended  on 
June  5,  1995. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  Application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the 
Commission's  Secretary  and  serving 
Applicant  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  Commission 
by  5:30  p.m.  on  June  28,  1995,  and 
should  be  accompanied  by  proof  of 
service  on  Applicant  in  the  form  of  an 
affidavit  or,  for  lawyers,  a  certificate  of 
service.  Hearing  requests  should  state 
the  nature  of  the  requestor's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  may  request 
notification  of  a  hearing  by  writing  to 
the  Secretary  of  the  Commission. 
ADDRESSES:  Secretary,  Securities  and 
Exchange  Commission,  450  5th  Street, 


NW.,  Washington,  DC  20549.  Applicant, 
Maxim  Series  Fund,  Inc.,  c/o  Beverly  A. 
Byrne,  Esq.,  8515  East  Orchard  Road, 
Englewood,  Colorado  80111. 
FOR  FURTHER  INFORMATION  CONTACT: 
Yvonne  M.  Hunold,  Assistant  Special 
Counsel,  or  Wendy  Friedlander,  Deputy 
Chief,  at  (202)  942-0670,  Office  of 
Insurance  Products  (Division  of 
Investment  Management). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application;  the  complete  application  is 
available  for  a  fee  from  the 
Commission's  Public  Reference  Branch. 

Applicant's  Representations 

1.  The  Fund  is  a  Maryland 
corporation  registered  under  the  1940 
Act  as  an  open-end,  diversified 
management  investment  company.  The 
Fund  consists  of  twenty-one  investment 
portfolios,  three  of  which  are  the  subject 
of  this  application:  (a)  Growth  Index 
Portfolio;  (b)  Value  Index  Portfolio;  (c) 
and  Small-Cap  Index  Portfolio 
(collectively,  "Portfolios").  Great  West 
Life  Assurance  Company  ("Adviser") 
serves  as  the  investment  adviser  to  the 
Fund. 

2.  Shares  of  the  Portfolios  currently 
are  sold  in  connection  with  certain  tax- 
qualified  insurance  contracts  to:  (a) 
Future  Funds  Series  Account  II,  a 
separate  account  of  Great- West  Life  & 
Annuity  Insurance  Corporation 
("GWL&A);  and  (b)  TNE  Series  (K) 
Account,  a  separate  account  of  The  New 
England  Life  Insurance  Company. 
Shares  of  the  Portfolio  may  be  offered  in 
the  future  to  other  separate  accounts  of 
GWLAA  or  of  other  insurance 
companies. 

3.  The  investment  objectives  of  the 
Portfolios  are  related  to  corresponding 
indices  of  the  Frank  Russell  Company 
("Russell").  The  investment  objectives 
of  the  Value  Index  Portfolio,  the  Growth 
Index  Portfolio  and  the  Small-Cap  Index 
Portfolio  are  to  provide  investment 
results,  before  fees,  that  correspond, 
respectively,  to  the  total  return  of  the 
Russell  1000  Value  index,  the  Russell 
1000  Grovvrth  Index,  and  the  Russell 
2000  Index.  Under  normal 
circumstances,  a  minimum  of  65%  of 
each  of  the  Portfolio's  net  assets  will  be 
invested  in  securities  included  in  the 
corresponding  Russell  Index. 

4.  On  May  31,  of  each  year,  the 
Russell  1000  Index  (of  which  the 
Russell  1000  Grovvrth  Index  and  Russell 
1000  Value  Index  are  subsets)  and  the 
Russell  2000  Index  are  reconstituted  to 
reflect  changes  in  the  marketplace.' 
Consequently,  some  stocks  previously 


included  in  one  Russell  index,  or  its 
subset  index,  may  thus  become  part  of 
the  other  Russell  index,  or  its  subset. 
Following  the  reconstitution  of  the 
Russell  indices,  a  corresponding 
reconstitution  of  the  Portfolios  occurs, 
on  or  about  June  30  of  each  year, 
consistent  with  each  Portfolio's 
respective  investment  objectives. 

5.  The  Portfolios  thus  propose  to 
directly  purchase  from  and  sell  to  each 
other  their  respective  portfolio 
securities  in  private  transactions 
("Reconstitution  Transactions"),*  as 
follows:  3 

a.  Growth  Index  Portfolio:  As  a  direct 
result  of  the  reconstitution  of  the 
Russell  1000  Growth  Index,  the  Growth 
Index  Portfolio  proposes  to  sell  specific 
portfolio  securities,  and  the  Value  Index 
Portfolio  or  the  Small-Cap  Index 
Portfolio  simultaneously  propose  to 
purchase  those  same  securities,  as  a 
direct  result  of  the  reconstitution  of  the 
Russell  1000  Value  Index  or  the  Russell 
2000  Index,  respectively; 

b.  Value  Index  Portfolio:  As  a  direct 
result  of  the  reconstitution  of  the 
Russell  1000  Value  Index,  the  Value 
Index  Portfolio  proposes  to  sell  specific 
portfolio  securities,  and  the  Growth 
Index  Portfolio  or  the  Small-Cap  Index 
Portfolio  simultaneously  propose  to 
purchase  those  same  portfolio  securities 
as  a  direct  result  of  the  reconstitution  of 
the  Russell  1000  Growth  Index  or  the 
Russell  2000  Index,  respectively;  and 

c.  Small-Cap  Index  Portfolio:  As  a 
direct  result  of  the  reconstitution  of  the 
Russell  2000  Index,  the  Small-Cap  Index 
Portfolio  proposes  to  sell  specific 
portfolio  securities,  and  the  Value  Index 
Portfolio  or  the  Growth  Index  Portfolio 
simultaneously  propose  to  purchase 
those  same  portfolio  securities  as  a 
direct  result  of  the  reconstitution  of  the 
Russell  1000  Value  Index  or  the  Russell 
1000  Growth  Index,  respectively. 

6.  Applicant  proposes  that  cash 
consideration  be  paid  by  one  Portfolio 
to  another  Portfolio  only  to  the  extent  of 
the  net  difference  in  the  aggregate 
purchase  price  of  the  securities  bought 
or  sold  between  two  Portfolios.  The 
remaining  consideration  will  be  paid 


'The  Russell  100  Index  and  the  Russell  2000 
Index  are  sut>sets  of  the  Russell  3000  Index. 


'  Applicant  represents  that  the  Reconstitution 
transactions  will  not  include  any  purchases  or  sales 
in  which  any  of  the  Portfolios  ar«  both  buyers  and 
sellers  of  the  same  Portfolio  securities. 

'Applicant  statutes  that  the  Portfolios  also  may 
purchase  or  sell  Portfolio  securities  as  a  direct 
result  of  the  reconstitution  of  the  respective  Russell 
indices  that  are  not  being  simultaneously  sold  to  or 
purchased  by  another  Portfolio  because  either:  (i) 
the  newly  reconstituted  Russell  Index  contains 
different  stocks  than  previously  were  included,  or 
(ii)  the  Portfolios  do  not  exactly  match  their 
corresponding  Russell  indices.  Applicants  represent 
that  these  sales  and  purchases  are  not  deemed  to 
be  Reconstitution  Transactions  and.  therefore,  are 
not  the  subject  of  this  application. 
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with  the  prompt  delivery  of  securities 
valued  at  current  market  prices.* 
Applicant  states  that  the  Reconstitution 
Transactions  will  avoid  unnecessary 
brokerage  commissions  and  other 
transaction  costs  of  market  transactions. 

Applicant's  Legal  Analysis 

1.  Section  17(a)  of  the  1940  Act 
prohibits  affiliates  of  a  registered 
investment  company,  or  affiliates  of 
such  affiliates  acting  as  principal,  from 
knowingly  selling  to  or  purcashing  from 
the  registered  investment  company  any 
security  or  other  property,  except  under 
certain  circumstances.  Applicant  states 
that  the  Reconstitution  Transactions 
may  be  prohibited  by  Section  17(a) 
because  the  Fund  and  each  Fund 
Portfolio  may  be  deemed  to  be  an 
affiliate  of  a  registered  investment 
company,  or  an  affiliate  of  such  an 
affiliate,  as  defined  in  Section  2(a)(3)  of 
the  1940  Act. 

2.  Section  17(b)  of  the  1940  Act 
provides  exemptive  relief  from  Section 
17(a)  if:  (a)  the  terms  of  the  proposed 
transaction,  including  the  consideration 
to  be  paid  or  received,  are  reasonable 
and  fair  and  do  not  involve 
overreaching  on  the  part  of  any  person 
concerned;  (b)  the  proposed  transaction 
is  consistent  with  the  policies  of  each 
registered  investment  company 
concerned,  as  recited  in  its  registration 
statement  and  reports  filed  under  the 
1940  Act;  and  (c)  the  proposed 
transaction  is  consistent  with  the 
general  purposes  of  the  1940  Act.  Rule 
17a-7  under  the  1940  Act  also  provides 
exemptive  relief  from  Section  17(a), 
provided  certain  specified  conditions 
are  met. 

3.  Applicant  submits  that  the  terms  of 
the  proposed  transactions  satisfy 
Section  17(b).  Applicant  represents  that 
the  Reconstitution  Transactions  will  be 
made  at  the  respective  portfolio 
securities'  "Current  Market  Prices,"  as 
defined  in  Rule  17a-7  under  the  1940 
Act,  with  the  consideration  to  be  paid 
or  received  being  cash  and/ or  the 


■•  For  example,  on  June  30.  1995.  the  Growth 
Index  Portfolio  purchases  portfolio  securities  from 
the  Value  Index  Portfolio  with  an  aggregate 
purchase  price  of  SI  million  based  on  "Current 
Market  Prices,"  as  defined  in  Rule  17a-7. 
Simultaneously,  the  Value  Index  Portfolio 
purchases  different  portfolio  securities  from  the 
Growth  Index  Portfolio  with  an  aggregate  purchase 
price  of  Si. 2  million  based  on  Current  Market 
Prices.  Under  these  circumstances.  Applicants 
propose  that  the  transactions  be  settled  by:  (a)  the 
prompt  delivery  by  the  Growth  Index  Portfolio  to 
the  Value  Index  Portfolio  of  portfolio  securities 
with  the  aggregate  Current  Market  Value  of  SI. 2 
million,  and  (b)  the  prompt  delivery  by  the  Value 
Index  Portfolio  to  the  Growth  Index  Portfolio  of  the 
portfolio  securities  with  the  aggregate  Current 
Market  Value  of  $1  miiUon  together  with  $200,000 
in  cash. 


delivery  of  portfolio  securities  of  an 
equivalent  value  (based  upon  those 
portfolio  securities'  Current  Market 
Prices). 

4.  Applicant  states  that  no  brokerage 
commission,  fee  (except  for  customary 
transfer  fees),  or  other  remuneration  will 
be  paid  in  connection  with  any  of  the 
Reconstitution  Transactions.  Applicant 
further  states  that  the  purpose  of  the 
Reconstitution  Transactions  is  to  enable 
the  Portfolios  to  avoid  incurring 
unnecessary  brokerage  expenses  and 
other  transaction  costs  to  the  ultimate 
detriment  of  Contract  owners.  By 
effecting  the  Reconstitution 
Transactions  through  exchanges  of 
securities  between  Portfolios  (instead  of 
market  transactions  through  broker- 
dealers),  the  Portfolios  will  enjoy  a  net 
cost  savings  equal  to:  (a)  the  amount  of 
brokerage  commissions  that  otherwise 
would  have  been  paid  to  such  broker- 
dealers,  and  (b)  any  differences  in  the 
price  paid  or  received  on  the  purchase 
or  sale  of  the  portfolio  securities 
through  a  broker-dealer  (which  would 
be  based  on  bid  and  asked  prices  for 
reported  seoirities)  and  the  "Current 
Market  Price"  that  Applicant  would  use 
in  effecting  the  Reconstitution 
Transactions. 

5.  Applicant  states  that  the  amount  of 
savings  for  1994  (or  any  year  thereafter 
can  not  be  estimated  with  any  degree  of 
certainty  because  the  extent  to  which 
the  Russell  indices  will  be  reconstituted 
on  May  31,  1995  (or  any  year  thereafter) 
is  not  yet  known.  Applicant  represents, 
however,  that  brokerage  commission 
savings  to  the  Portfolios  would  be  $0.04 
per  share  for  each  share  transferred  in 
the  Reconstitution  Transactions  (as 
opposed  through  a  broker-dealer). 

6.  Applicant  represents  that  each 
purchase  and  sale  comprising  the 
Reconstitution  Transactions  will  be 
consistent  with  the  policy  of  each 
Portfolio,  as  recited  in  the  Fund's 
registration  statement  and  reports  filed 
under  the  1940  Act. 

7.  Applicant  states  that  the 
Reconstitution  Transactions  will  be 
effected  only  when  the  respective 
Portfolios  independently  determine 
which  securities  it  will  purchase  and 
sell,  and  independently  decide:  (a)  to 
purchase  and  sell  the  same  portfolio 
securities;  and  (b)  that  it  is  more 
advantageous  to  that  Portfolio  to 
purchase  or  sell  the  Portfolio  security 
from  or  to  the  other  Portfolio,  as 
compared  with  an  open  market 
purchase  or  sale. 

8.  Applicant  states  that  the 
Reconstitution  Transactions  are 
consistent  with  the  general  purposes  of 
the  1940  Act  and  do  not  present  any  of 
the  issues  or  abuses  that  the  Act  is 


designed  to  prevent.  Moreover, 
Applicant  submits  that  the 
Reconstitution  Transactions  will  be 
effected  in  a  manner  consistent  with  the 
public  interest  and  the  protection  of 
investors. 

9.  Applicant  represents  that  the 
Reconstitution  Transactions  will  be 
made  in  compliance  with  all  of  the 
requirements  of  Rule  17a-7,  except  for 
one  element  of  subparagraph  (a)  of  the 
Rule.  Rule  17a-7(a)  requires  in 
connection  with  certain  purchase  and 
sale  transactions  that  there  be  "no 
consideration  other  than  cash  payment 
against  prompt  delivery  of  a  security  for 
which  market  quotations  are  readily 
available."  In  the  Reconstitution 
Transactions,  a  portion  of  the 
consideration  will  be  Portfolio  securities 
rather  than  cash.  Applicant  proposes 
that  cash  consideration  be  paid  to  a 
Portfolio  from  another  Portfolio  only  to 
the  extent  the  aggregate  price  of  the 
portfolio  securities  acquired  by  a 
Portfolio  from  another  Portfolio  exceeds 
the  aggregate  price  of  the  portfolio 
securities  sold  by  that  Portfolio  to  such 
other  Portfolio.  The  remaining 
consideration  would  be  the  prompt 
delivery  of  Portfolio  securities,  valued  at 
Current  Market  Prices,  to  such  other 
Portfolio. 

10.  Applicant  states  that  the  nature  of 
the  proposed  transactions  does  not  give 
rise  to  the  type  of  potential  abuse  Rule 

1 7a-7  was  designed  to  guard  against. 
Applicant  submits  that  Rule  17a-7  was 
designed  to  permit  investment 
companies  to  sell  securities  between 
themselves  at  Current  Market  Prices 
without  necessary  incurring  costs, 
including  brokerage  costs,  to  the 
detriment  of  investors.  Applicant  states 
that  the  Reconstitution  Transactions 
will  be  effected  at  Current  Market  Prices 
and  thus  will  avoid  unnecessary 
brokerage  costs. 

11.  Applicant  represents  that  the 
Fund's  board  of  directors,  including  a 
majority  of  the  directors  who  are  not 
interested  persons  of  the  Fund,  will  (i) 
adopt  procedures  pursuant  to  which  the 
Reconstitution  Transactions  may  be 
effected,  which  are  reasonably  designed 
to  provide  that  all  the  conditions  in 
paragraphs  (a)  through  (d)  of  Rule  17a- 
7  have  been  complied  with,  except  the 
condition  set  forth  in  paragraph  (a)  that 
requires  the  transaction  to  be  effected 
for  no  consideration  other  than  cash,  (ii) 
make  and  approve  such  changes  as  the 
board  deems  necessary,  and  (iii) 
determine  no  less  frequently  than 
quarterly  that  all  such  purchases  or 
sales  made  during  the  preceding  quarter 
were  effected  in  compliance  with  such 
procedures.  Additionally,  the  Fund  will 
(i)  maintain  and  preserve  permanently. 


in  an  easily  accessible  place,  a  written 
copy  of  the  procedures  (and  any 
modifications  thereto)  described  in 
paragraph  (e)  of  Rule  17a-7.  and  (ii) 
maintain  and  preserve  for  a  period  not 
less  than  six  years  bam  the  end  of  the 
fiscal  year  in  which  any  transactions 
occurred,  the  first  two  years,  in  an  easily 
accessible  place,  a  written  record  of 
each  such  transaction  setting  forth  a 
description  of  the  security  purchased  or 
sold,  the  identity  of  the  person 
(portfolio)  on  the  other  side  of  the 
transaction,  the  terms  of  the  purchase  or 
sale  transaction,  and  the  information  or 
materials  upon  which  the 
determinations  described  in  paragraph 
(e)(3)  of  Rule  17a-7  were  made. 

12.  Applicant  therefore  submits  that 
the  Reconstitution  Transactions  are.  in 
substance,  the  type  of  transactions 
ordinarily  exempted  by  Rule  17a-7. 

13.  Applicant  also  requests  relief 
pursuant  to  Section  6(c)  of  the  1940  Act. 
because  the  Commission  has  interpreted 
Section  17(b)  of  the  1940  Act  as 
authorizing  the  granting  of  exemptive 
relief  from  Section  17(a)  on  a 
transaction-by-transaction  basis  only. 
Applicant  requests  relief  pursuant  to 
Section  6(c)  exempting  Applicant  from 
Section  17(a)  to  the  extent  necessary  to 
permit  Applicant  to  engage  in  the 
Reconstitution  Transactions  each  year. 

14.  Section  6(c)  of  the  1940  Act 
provides  that  the  Commission  "by  order 
upon  application,  may  conditionally  or 
unconditionally  exempt  any  person, 
security,  or  transaction,  or  any  class  or 
classes  of  persons,  securities,  or 
transactions,  from  any  provision  or 
provisions  of  (the  Act]  or  of  any  rule  or 
regulation  theretmder.  if  and  to  the 
extent  that  such  exemption  is  necessary 
or  appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
(the  Act)." 

15.  Applicant  submits  that  the 
exemptions  requested  under  Section 
6(c)  are  appropriate  in  the  public 
interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  1940  Act 

Applicant's  Conditions 

Applicant  represents  and  agrees  to  the 
following  conditions: 

1.  Each  of  the  Reconstitution 
Transactions  will  be:  (a)  a  purchase  or 
sale,  for  no  consideration  other  than  the 
delivery  of  portfolios  securities  valued 
at  the  independent  "Current  Market 
Price"  (as  defined  in  Rule  17a-7  under 
the  1940  Act),  or,  (b)  to  the  extent  the 
aggregate  price  of  the  portfolio  securities 
acquired  by  one  Portfolio  from  another 


Portfolio  exceeds  the  aggregate  price  of 
the  portfolio  seciu'ities  sold  by  ihai 
Portfolio  to  such  other  Portfolio,  a  cash 
payment  for  the  difference,  against 
prompt  delivery  of  a  security  for  which 
market  quotations  are  readily  available. 

2.  Each  of  the  Reconstitution 
Transactions  will  be  effected  at  the 
security's  independent  "Current  Market 
Price,"  as  defined  in  Rule  17a-7  under 
the  1940  Act. 

3.  Each  of  the  Reconstitution 
Transactions  will  be  consistent  with  the 
policy  of  each  of  the  Portfolios 
participating  in  such  transactions,  as 
recited  in  the  Fund's  registration 
statement  and  reports  filed  under  the 
1940  Act. 

4.  No  brokerage  commission,  fee 
(except  for  customary  transfer  fees),  or 
other  remuneration  will  be  paid  in 
connection  with  any  of  the 
Reconstitution  Transactions. 

5.  The  Fund's  board  of  directors, 
including  a  majority  of  the  directors 
who  are  not  interested  persons  of  the 
Fimd.  shall  (a)  review  the  terms  of  the 
Reconstitution  Transactions,  the 
composition  of  the  investment 
portfolios  of  the  affected  Portfolios,  and 
the  value  (and  valuation  method)  of  the 
investment  securities  comprising  the 
purchase  price  in  the  Reconstitution 
Transactions;  (b)  adopt  a  resolution 
determining  that  each  of  the 
Reconstitution  Transactions  are 
reasonable  and  fair  to  the  affected 
portfolios,  that  the  Reconstitution 
Transactions  would  not  subject  any  of 
the  affected  Portfolios  to  overreaching, 
and  that  each  of  the  Reconstitution 
Transactions  are  consistent  with  the 
policy  of  each  of  the  Portfolios 
participating  in  such  transactions,  as 
recited  in  the  Fund's  registration 
statement  and  reports  filed  under  the 
1940  Act;  (c)  make  and  approve  such 
changes  as  the  board  deems  necessary; 
and  (d)  determine  at  the  board  meeting 
next  following  any  Reconstitution 
Transactions  that  such  Reconstitution 
Transactions  were  effected  in 
compliance  with  such  procedures. 

6.  The  Fund  agrees  that  it  will 
maintain  and  preserve  (a)  permanently 
in  an  easily  accessible  place  a  written 
copy  of  the  procedures  (and  any 
modifications  thereto)  described  in 
condition  "5".  and  (b)  for  a  period  not 
less  than  six  years  from  the  end  of  the 
fiscal  year  in  which  any  Reconstitution 
transactions  occurred,  the  first  two  years 
in  an  easily  accessible  place,  a  written 
record  of  each  such  transaction  setting 
forth  a  description  of  the  securities 
purchased  or  sold  in  such  transaction, 
and  the  information  or  materials  upon 
which  the  determinations  described  in 
condition  "5(d)"  were  made. 


For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  autbority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
(PR  Doc.  95-14439  Filed  6-15-95;  8:45  ami 
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95-03] 

S«tf-Regulalory  Organizations; 
National  Socurities  Clearing 
Corporation;  Order  Approving 
Proposed  Rule  Change  Relating  to 
Implementation  of  a  Three-Day 
Settlement  Standard 

June  5, 1995. 

On  March  1, 1995,  National  Securities 
Gearing  Corporation  ("NSCC")  filed  a 
proposed  rule  change  (File  No.  SR- 
NSCC-95-03)  with  the  Securities  and 
Exchange  Commission  ("Commission") 
pursuant  to  Section  19(b)  of  the 
Securities  Exchange  Act  of  1934 
("Act").»  On  March  27,  1995,  NSCC 
filed  an  amendment  to  the  proposed 
rule  change.^  Notice  of  the  proposal  was 
published  in  the  Federal  Register  on 
April  14, 1995,  to  solicit  comments  from 
interested  persons.^  No  comments  were 
received.  As  discussed  below,  this  order 
approves  the  proposed  rule  change. 

I.  Description 

In  October  1993,  the  Commission 
adopted  Rule  15c6-l  under  the  Act 
which  will  become  effective  June  7, 
1995.*  Rule  15c6-l  establishes  three 
business  days  after  the  trade  date 
("T+3"),  instead  of  five  business  days 
("T+5"),  as  the  standard  settlement 
cycle  for  most  securities  transactions. 
The  purpose  of  NSCC's  proposed  rule 
change  is  to  amend  NSCC's  rules  to  be 
consistent  with  Rule  15c6-l  and  with  a 
T+3  settlement  standard  for  most 
sectmties  transactions. 

In  order  to  accommodate  a  T+3 
settlement  cycle,  many  of  the  time 
frames  contained  in  NSCC's  rules  are 
being  shortened.  These  changes  include 
such  things  as  all  references  to  a  five 
day  settlement  time  frame  being 
changed  to  reflect  a  three  day  settlement 


'15U.S.C578*(b)(19«8). 

<  Letter  from  John  P.  Barry.  Associate  Counsel, 
NSCC.  to  Christine  Sibille.  Senior  Counsel.  Division 
of  Market  Regulation.  Commission  (March  27, 
1995). 

'  Securities  Exchange  Act  Release  No.  35577 
(April  6.  1995).  60  FR  19104. 

*  Securities  Exchange  Act  Release  Nos.  33023 
(October  6. 1993).  5B  FR  52891  (adopting  Rule 
15C6-1)  and  34952  (November  9. 1994).  59  FR 
59137  (changing  effective  date  from  June  1.  1995, 
to  June  7. 1995). 
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time  frame.*  Trades  compared  after  such 
time  as  established  on  T+2  will  not  be 
included  in  the  normal  settlement 
cycle.^  All  transactions  entered  into 
NSCC's  balance  order  accounting 
operation  or  into  the  foreign  security 
accounting  on  T+2  or  thereafter  will  be 
processed  on  a  trade-for-trade  basis.^ 
The  proposed  rule  change  will  amend 
NSCC  Rules  to  provide  dividend 
protection  to  an  "as  oV'  trade  entered  at 
least  two  business  days  prior  to  the 
payable  date.^  Only  trades  in  balance 
order  securities  executed  on  the  New 
York  Stock  Exchange  ("NYSE"). 
American  Stock  Exchange  ("Amex"), 
and  over-the-counter  ("OTC")  compared 
on  T  and  T+1  will  be  netted,  and  the  net 
balance  orders  will  be  issued  on  T+2.8 
Continuous  Net  Settlement  ("CNS") 
eligible  items  will  be  entered  into  the 
CNS  accounting  operation  for  transfers 
through  NSCC's  Automated  Customer 
Account  Transfer  ("ACAT")  Service  on 
T+l.i°  All  time  frames  relating  to 
voluntary  corporate  reorganizations 
processed  through  NSCC's  CNS 
Reorganization  Processing  System  will 
be  shortened  by  two  days."  NSCC's 
Procedures  will  require  that  the 
adjustment  contract  totals  represent  the 
combined  input  for  T  through  T+2  that 
is  compared.12  Trades  reported  on  the 
Consolidated  Trade  Summary  will 
include  trades  compared  through  T+1.'^ 
As-of-trades  submitted  two  days  prior  to 
payable  date  will  be  included  in  the 
dividend  activity  report. i*  A  member 
will  be  informed  of  its  potential  liability 
from  a  short  position  on  T+2. 

The  proposed  rule  change  also  makes 
a  certain  ancillary  modifications  to 
NSCC's  Rules  and  Procedures  in  order 
to  delete  references  to  obsolete  services, 
procedures,  forms,  and  methods  of 
commimications.  All  references  to  the 
sec  Division  of  the  NSCC  are  being 
eliminated.'*  Cross-references  to 
specific  rules  which  contain  timing 
provisions  are  being  changed  to  refer  to 


the  rules  generally.  Furthermore,  the 
clauses  beginning  with  "up  to  and 
including"  in  the  definitions  of 
"Comparison  Operation",  Foreign 
Security  Accounting  Operation",  and 
"Balance  Order  Accoimting  Operation" 
also  are  being  eliminated.'^ 

The  definitions  of  "Basket  Trade"  and 
"Mini  Basket"  contained  in  Rule  1  are 
being  deleted  because  NYSE  no  longer 
offers  these  types  of  products,  and 
therefore,  NSCC  does  not  clear  it. 
Accordingly,  references  to  Basket 
Trades  and  Mini  Baskets  contained  in 
NSCC's  Procedures  and  fees  for 
processing  these  trades  are  being 
deleted.'^ 

References  to  nonmembers'  ability  to 
use  NSCC's  New  York  State  Transfer 
Taxes  service  are  being  eliminated 
because  no  nonmember  has  requested 
the  use  of  NSCC's  facility  to  pay  these 
taxes  in  over  ten  years.'^  NSCC  is 
limiting  the  number  of  banks  which  can 
hold  securities  pledged  by  members  for 
the  NSCC  clearing  fund  by  providing 
that  these  banks  will  be  chosen  by 
NSCC  and  not  by  the  members. '^ 

There  are  several  places  in  NSCC's 
rules  where  changes  are  being  made  to 
reflect  the  continuing  automation  of 
systems  and  the  elimination  of  paper 
intensive  processes.  These  include  the 
elimination  of  the  use  of  certain  forms, 
changing  references  to  data  received 
rather  than  tickets  delivered,  and  the 
elimination  of  the  requirement  of 
acknowledging  transactions  through 
paper  submission.^" 

NSCC  is  amending  rules  to  clarify  that 
NSCC  has  the  right  to  deny  access  to 
additional  services  to  members  that  are 
not  currently  using  the  service  if  NSCC 
does  not  have  adequate  capability  to 
perform  that  service.^'  NSCC  is 
amending  its  rules  to  reflect  the  current 


'Procedures  in.D.  VII.B..  Vn.C.  XTO.  and 
Addendum  K.  In  addition,  the  time  frame  for 
NSCC's  guarantee  of  trades  contained  in 
Addendums  K  and  M  will  begin  on  T+2.  References 
to  a  Ave  day  settlement  time  frame  contained  in 
Procedures  I1.I.2  and  3  and  m.C  will  be  deleted. 

^Procedures  U.B  1(c).  n.C.2(f).  II.D.2(i).  and  in.E. 

'Procedures  V.B  and  VIE. 

•Rule  11.  Section  8(d). 

"Procedure  V.C. 

'"Rule  50.  Section  10. 

"  Procedure  VIl.H.4(b1. 

'^ProcedureD.B.Kc). 

"Procedure  VI.A. 

'< Procedure  vn.G.2. 

"The  sec  was  one  of  the  predecessors  of  NSCC, 
and  its  rules  were  incorporated  into  NSCC's  rules. 
To  ease  the  transition  at  the  time  of  NSCC's 
formation.  NSCC  retained  the  reference  to  the  SCC 
by  indicating  that  the  rules  were  for  the  SCC 
Division. 


'6Rule  1. 

"Procedures  n.A  and  H  and  Addendum  A. 
Section  I.E. 

•"Rule  3.  Section  2  and  Rules  14  and  26. 

'aRule4.  Section  1. 

2°Such  changes  can  be  found  in  the  following 
sections. 

Rule  5.  Section  1 

Rule  7.  Sections  3  (eliminates  need  of  member  to 
confuin  to  NSCC  contract  lists) 

Rule  12,  section  1 

Rule  18,  Sections  2  and  3  (eliminates  return  of 
tickets  when  NSCC  ceases  to  act  for  a  member) 

Procedure  Vn.D.2(c) 

Procedure  Vn.l 

Procedures  Vm.A  and  B  (eliminates  clearance/ 
settlement  statement) 

Procedure  X.B 

Procedure  XTV 

Addendum  A.  Sections  IV.S  and  V.B 

Addendum  C.  Section  1 

^'  Rule  2,  Section  3  and  Procedure  IV.D. 


practice  of  NSCC  preparing  all  checks 
sent  to  members.  ^2 

The  exchanges  and  the  NASD  have 
rules  concerning  good  delivery  of 
physical  securities. ^^  NSCC  is  amending 
its  rules  to  require  that  deliveries  must 
meet  such  good  delivery 
requirements. 2*  NSCC's  rules  on  good 
delivery  are  being  deleted. 2* 

Pursuant  to  Addendum  F,  members 
who  have  failed  to  pay  timely  amounts 
due  have  been  required  to  settle 
amounts  greater  than  $100,000  in 
Federal  Funds.  NSCC's  settlement  rule 
is  being  amended  to  reflect  this 
longstanding  practice.^^ 

NSCC  is  eliminating  the  ability  of 
members  to  charge  an  amount  to  their 
account  at  NSCC.^^  Members  may  use 
NSCC's  Funds  Only  Settlement  Service 
to  achieve  the  same  objective.  NSCC  is 
deleting  references  to  the  Signature 
Distribution  Service  because  the  service 
was  never  implemented  and  has  been 
made  obsolete  with  the  introduction  of 
current  Medallion  Program. ^^  nscC 
will  require  that  close  outs  be 
completed  promptly  when  NSCC  ceases 
to  act  for  a  member.  ^^ 

NSCC  is  amending  its  rules  to  provide 
that  only  the  board  of  directors,  the 
chairman  of  the  board,  the  president, 
executive  vice  president,  and  certain 
designated  officers  of  NSCC  may 
suspend  the  rules  when  necessary  or 
expedient.^"  NSCC  will  inform  the 
Commission  of  any  change  in  the 
officers  designated  to  suspend  the 
rules.3'  Similarly,  NSCC  rules  now  will 
provide  that  except  where  action  of  the 
board  of  directors  is  specifically 
required,  only  the  chairman,  the 
president,  any  executive  vice  president, 
the  secretary,  and  certain  designated 
officers  may  take  action  on  behalf  of 
NSCC." 

NSCC's  Procedures  now  will  include 
references  to  when-distributed 
transactions,  which  result  from  stock 
splits  and  are  treated  in  the  same 
manner  as  when-issued  transactions. '^ 
NSCC's  Procedures  v«ll  state  that  the 
settlement  date  for  corporate  debt  new 


22Rule5.  Section2. 

"See.  e.g.,  NYSE  Rules  175-226. 

2<Rule  9,  Section  1.9  and  Rule  44,  Section  7. 

"Rule  44.  Sections  8-39. 

"Rule  12.  Section  1. 

"Rule  13. 

"Rule  17. 

"Rule  IB,  Section  2. 

">Rule22. 

3'  Letter  from  John  P.  Barry,  Associate  Counsel, 
NSCC,  to  Jonathan  Kallman.  Associate  Director. 
Division  of  Market  Regulation,  Commission  (March 
27  1995). 

"Rule  23. 

"  Procedures  Il.A  and  E. 


issues  now  will  be  established  by  the 
appropriate  regulatory  authority.^ 

NSCC's  Reconfirmation  and  Pricing 
Service  ("RECAPS")  now  will  be  run 
firom  time  to  time  to  provide  flexibility 
in  the  event  of  operational  necessities.^* 
The  CNS  Accounting  Operation  will  no 
longer  use  subaccounts  for  the 
settlement  of  option  exercises.'^  NSCC 
is  eliminating  its  Delivery  to  Clearing 
Service.  3' 

NSCC  is  amending  its  Procedures  to 
conform  to  the  practice  that  Net  CNS 
Money  Settlement  Amounts  calculated 
by  members  may  be  verified  against  the 
Settlement  Activity  Statement  but  are 
not  required  to  be  verified.^s  NSCC  is 
eliminating  the  ability  of  members  to 
select  an  alternate  clearing  corporation 
on  an  item-by-item  basis. ^^  NSCC  is 
amending  its  procedures  to  provide  that 
it  may  require  members  to  submit 
certain  securities  to  NSCC  before  those 
securities  are  deposited  with  DTC  on 
behalf  of  such  member.'*" 

NSCC  is  eliminating  its  P&S  service 
for  direct  clearing.'*'  References  to  the 
New  Jersey  City  office  will  be  deleted 
because  that  office  no  longer  exists.*^ 
NSCC  is  amending  its  rules  to  delete 
fees  for  hard  copy  output. '•^  NSCC  is 
amending  its  Automated  Stock  Borrow 
Procedures  to  reflect  that  NSCC  will  no 
longer  borrow  physical  securities  for  the 
settlement  of  non-DTC  eligible  items.** 

II.  Discussion 

The  Commission  believes  the 
proposal  is  consistent  with  the 
requirements  of  Section  17A  of  the 
Act.**  Specifically,  Section 
17A(b)(3)(F)  «6  states  that  the  rules  of  a 
clearing  agency  must  be  designed  to 
promote  the  prompt  and  accurate 
clearance  and  settlement  of  securities 
transactions,  to  assure  the  safeguarding 
of  securities  and  funds  which  are  in  the 


"  Procedure  II.E.2. 

"  Procedure  D.G.  NSCC  intends  to  run  RECAPS 
on  a  quarterly  basis. 

'"Procedure  n.G. 

''  Procedures  Vn.C.5,  G.3,  and  H.7.  Members 
usually  deliver  securities  to  The  Depository  Trust 
Company  ("DTC")  to  cover  short  positions  instead 
of  NSCC. 

"Procedure  VII.F.2. 

'■Procedure  DC. A. 

"Procedure  DC.B. 

■"  Procedure  DC.D.  Conforming  amendments  will 
be  reflected  in  Procedure  IX.E,  Addendum  A, 
Section  rv  (to  eliminate  fees  for  Remote  Trade 
Comparison  Handling  and  Preparation  of  T+1 
input),  and  Addendum  B,  Section  V.B.  (to  eliminate 
fees  for  options  cage  processing  and  stock  loan 
rebate  payment  service). 

■•2  Addendum  A.  Section  III. 

*^  Addendum  A.  Section  V.B. 

«  Addendum  C. 

■•'15U.S.C.  S78q-1  (1988). 

*"  15  U.S.C.  §  78q-l(b)(3)(F)  (1988). 


clearing  agency's  custody  or  control  or 
for  which  it  is  responsible,  and  to  foster 
cooperation  and  coordination  with 
persons  engaged  in  the  clearance  and 
settlement  of  securities  transactions. 
Several  of  NSCC  rules  are  based  on 
the  standard  time  frame  for  settlement 
of  securities  transactions.  On  June  7, 
1995,  as  mandated  by  the  Commission's 
Rule  15c6-l,  the  new  settlement  cycle 
of  T+3  will  be  established.  As  a  result, 
many  of  NSCC's  current  rules  will  be 
inconsistent  with  this  rule.  This 
proposal  amends  NSCC's  rules  to 
harmonize  them  with  a  T+3  settlement 
cycle.  By  enabling  trades  to  settle  in  the 
shortened  settlement  cycle,  the  proposal 
should  promote  the  prompt  and 
accurate  clearance  and  settlement  of 
securities  transactions.  The  Commission 
believes  that  the  proposal  should  ensure 
safeguarding  of  securities  and  funds  by 
eliminating  obsolete  services  and 
streamlining  NSCC's  processes.  The 
proposed  rule  change  also  should  foster 
cooperation  and  coordination  with 
persons  engaged  in  the  clearance  and 
settlement  of  securities  transactions  by 
conforming  NSCC's  rules  on  settlement 
time  frames  with  the  rules  of  other  self- 
regulatory  organizations. 

III.  Conclusion 

For  the  reasons  stated  above,  the 
Commission  finds  that  NSCC's  proposal 
is  consistent  with  Section  17A  of  the 
Act.*' 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  (File  No.  SR- 
NSCC-95-03)  be  and  hereby  is 
approved  for  effectiveness  on  June  7, 
1995. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 
Depu  ty  Secretary. 
[FR  Doc.  95-14436  Filed  6-12-95;  8:45  am] 

BILUNG  CODE  8010-01-M 


SMALL  BUSINESS  ADMINISTRATION 
[Application  No.  99000160] 

Blue  Ridge  Investors  Limited 
Partnership;  Notice  of  Filing  of  an 
Application  for  a  License  to  Operate  as 
a  Small  Business  Investment  Company 

Notice  is  hereby  given  of  the  filing  of 
an  application  with  the  Small  Business 
Administration  (SBA)  pursuant  to 
§  107.102  of  the  regulations  governing 
small  business  investment  companies 
(13  CFR  107.102  (1994))  by  Blue  Ridge 


Investors  Limited  Partnership,  300  N. 
Greene  Street,  Suite  2100,  Greensboro, 
North  Carolina  27401,  for  a  license  to 
operate  as  a  small  business  investment 
company  (SBIC)  under  the  Small 
Business  Investment  Act  of  1958,  as 
amended  (15  U.S.C.  661  et  seq.),  and  the 
rules  and  regulations  promulgated 
thereunder.  Blue  Ridge  Investors 
Limited  Partnership  is  a  limited 
partnership  formed  under  North 
Carolina  law.  The  applicant  v^ll  be 
managed  by  its  General  Partner,  Blue 
Ridge  Investors  Group,  Inc.,  and  Blue 
Ridge  Management  Q).,  Inc.  (the 
"Management  Company").  Edward  K. 
Crawford,  F.  James  Becher,  Jr.,  Edward 
C.  McCarthy  and  Russell  R.  Myers  are 
the  principals  of  the  Management 
Company.  No  individual  or  entity  owns 
more  than  10  percent  of  the  proposed 
SBIC. 

The  applicant  will  begin  operations 
with  capitalization  in  excess  of  $3.5 
million  and  will  be  a  source  of  equity 
and  debt  financings  for  qualified  small 
business  concerns.  The  applicant  will 
focus  its  investments  in  the 
Southeastern  United  States. 

Matters  involved  in  SBA's 
consideration  of  the  application  include 
the  general  business  reputation  and 
character  of  the  proposed  owners  and 
management,  and  the  probability  of 
successful  operations  of  the  new 
company  under  their  management, 
including  profitability  and  financial 
soundness  in  accordance  with  the  Act 
and  Regulations. 

Notice  is  hereby  given  that  any  person 
may,  not  later  than  15  days  from  the 
date  of  publication  of  this  Notice, 
submit  written  comments  on  the 
proposed  SBIC  to  the  Associate 
Administrator  for  Investment,  Small 
Business  Administration,  409  3rd  Strset, 
SW.,  Washington,  DC  20416. 

A  copy  of  this  Notice  will  be 
published  in  a  newspaper  of  general 
circulation  in  Greensboro,  North 
Carolina. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  No.  59.011,  Small  Business 
Investment  Companies) 

Dated:  June  6, 1995. 
Robert  D.  Stiilman, 

Associate  Administrator  for  Investment. 
IFR  Doc.  95-14444  Filed  6-12-95;  8:45  am) 

BILUNG  CODE  802S-01-M 


■  15  U.S.C.  §78q-l  (1988). 
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D€PARTMEMT  OF  TRANSPORTATION 

Offic*  of  the  Secretary 

Nationel  Transportation  System  (NTS) 
Initiative:  Refinenients  to  the 
Development  Process 

AGEMCY:  Office  of  the  Secretary, 
Department  of  Transportation. 
ACTION:  Notice  of  refinements  in  the 
development  of  the  NTS. 

SUMMARY:  The  Department  of 
Transportation  is  modifying  the  process 
through  which  the  NTS  initiative  will 
be  developed  and  the  proposed 
products  of  that  process.  These 
refinements  are  in  response  to  the 
Department's  extensive  public  outreach 
and  comments  to  the  docket  last  fall. 
DATES:  Comments  on  the  refinements 
are  welcomed.  To  be  most  useful, 
comments  on  these  issues  should  be 
submitted  no  later  than  July  31, 1995. 
ADDRESSES:  Three  copies  of  comments 
for  the  public  docket  on  the  NTS  should 
be  sent  to:  Office  of  the  Secretary, 
Documentary  Services  Division,  C-55, 
Attn:  NTS  Public  Docket  #49617,  Room 
PL  401.  400  Seventh  Street,  SW.. 
Washington,  DC  20590. 
FOR  FURTHER  INFORMATION  CONTACT: 
Questions  on  the  NTS  initiative  also  can 
be  directed  to  the  Departmental  Offices 
designated  as  leads  for  the  NTS 
outreach  and  planning  initiatives: 
Mr.  Michael  P.  Huerta,  Associate 
Deputy  Secretary,  Room  10200,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590,  Phone:  (202)  366-5781. 
Mr.  Frank  Kruesi,  Assistant  Secretary 
for  Transportation  Policy,  Room 
10228.  400  Seventh  Street,  SW., 
Washington,  DC  20590,  Phone:  (202) 
366-4450. 
Mr.  Stephen  Palmer,  Assistant  Secretary 
for  Governmental  Affairs,  Room 
10408,  400  Seventh  Street,  SW., 
Washington,  DC  20590,  Phone:  (202) 
366-4573. 
SUPPLEMENTARY  INFORMATION:  On 
December  9, 1993,  Secretary  of 
Transportation  Federico  Pena  invited 
Congress,  other  Federal  agencies,  state 
and  local  officials,  private  businesses 
and  citizen  groups  to  participate  in  the 
development  of  the  National 
Transportation  System  initiative. 
Officials  from  the  Department  of 
Transportation  spent  the  next  several 
months  meeting  with  individuals  and 
groups  noted  above  to  discuss  all 
aspects  of  the  NTS. 

The  Federal  Register  Notice  laying 
out  the  basic  concept  and  framework  for 
the  NTS  was  published  on  June  23, 1994 
(59  FR  32481).  A  supplemental  Notice 


on  the  proposed  process  and  criteria  for 
designating  the  NTS  was  published  in 
the  Federal  Register  on  August  24, 1994 
(59  FR  43610).  The  Department  received 
over  350  comments  to  the  docket.  In 
addition  to  soliciting  public  comments 
on  the  NTS  concept  through  Federal 
Register  notices,  the  Department 
received  input  from  meetings  held  in 
Washington,  DC,  and  around  the 
country,  that  were  attended  by 
representatives  of  transportation  interest 
groups,  state  and  local  agencies,  and  the 
private  sector. 

The  key  purposes  of  the  NTS 
initiative  were  to  conduct  a  dialogue 
with  our  customers  and  partners  on  the 
future  of  Federal  transportation  policy, 
improve  transportation  investment 
decisions,  make  DOT  policy  and 
programs  more  outcome-oriented  and 
less  modally  driven,  and  draw  attention 
to  the  state  of  the  national 
transportation  system  and  its 
implications  for  other  goals. 

Interin  Results  of  the  NTS  Outreach 

A  number  of  strong  and  recurrent 
themes  emerged  from  the  outreach 
process.  Across  the  spectrum  of  users, 
operators  and  interest  groups,  there  is 
strong  support  for  the  NTS  concept  of 
an  integrated,  multimodal 
transportation  system.  These  groups  and 
individuals  recognize  the  need  to  shift 
from  looking  at  single  mode  solutions 
toward  an  intermodal,  customer- 
oriented  approach  that  looks  at  results 
in  terms  of  mobility,  congestion,  and  a 
variety  of  economic,  social  and 
environmental  impacts. 

There  was  consensus  that  the  focus  of 
the  NTS  should  be  on  developing  a 
better  understanding  of  transportation 
demands  and  constraints  and  their 
implications  for  attaining  national 
social,  economic  and  environmental 
goals  which  would  help  all  levels  of 
government  identify  impediments  to  the 
efficient  functioning  of  the  system. 
Many  felt  that  the  Federal 
Government — working  closely  with 
state  and  local  governments,  the 
transportation  industry  and  interested 
members  of  the  public — should  set  a 
strategic  agenda  for  achieving  progress 
on  these  various  fronts.  There  was  little 
support  for  identifying  current,  high 
volume  facilities  through  a  mapping 
process.  Thus  the  Department  does  not 
plan  to  develop  an  NTS  map. 

The  outreach  discussions  and 
comments  to  the  docket  indicated 
widespread  support  for  the  NTS  concept 
but  recommended  changes  in  the  NTS 
evaluative  framework  to  consider  work 
being  done  at  the  state  and  local  level 
and  by  the  private  sector. 
Recommended  revisions  to  the  initial 


NTS  approach  included  giving  more 
emphasis  to  building  upon  the  planning 
processes  required  by  the  Intermodal 
Surface  Transportation  Efficiency  Act  of 
1991  (ISTEA),  developing  the  analytical 
capability  to  evaluate  the  performance 
of  the  system  and  developing 
performance  measures  to  facilitate 
outcome-oriented,  multimodal 
decisionmaking. 

Refloeraents  to  tlie  NTS:  Products 

In  response  to  these  comments,  the 
Department  is  refining  the  NTS  to  focus 
on  the  following  three  major  products: 

1.  Transportation  Performance 
Measurement  System:  A  recurring 
theme  in  the  Department's  outreach 
efl^orts  to  date  has  been  that  existing 
performance  measures  for  the 
transportation  system  are  incomplete. 
Specifically,  we  heard  that  there  is  a 
need  for  performance  measures  that 
consider  more  than  simply  traffic  flows 
or  transportation  efficiency:  they  should 
consider  effects  on  the  economic, 
environmental  and  social  outcomes 
which  we,  as  a  Nation,  are  pursuing. 

To  respond,  the  Department  will 
initiate  a  performance  measurement 
effort.  The  purpose  is  to  bring  about  a 
better  understanding  of  how 
transportation  performs  as  an  integrated 
system  in  meeting  national  goals.  We 
intend  to  develop  specific  examples  of 
performance  measures  that  consider  the 
broader  transportation  impacts 
discussed  above.  These  measures  will 
be  developed  to  illustrate  cause  and 
effect  relationships  between 
transportation  decisions,  the  external 
demand  factors  that  lead  to  them,  and 
their  broader  impacts  on  the  system 
overall. 

Data  needed  for  this  effort  will  be 
derived,  for  the  most  part,  from  existing 
state,  local  and  national  data  collection 
efforts.  This  is  to  minimize  any 
additional  burdens  on  state  and  local 
governments.  Where  appropriate,  we 
will  also  draw  upon  the  state  and  local 
planning  processes  established  by 
ISTEA. 

The  emphasis  of  the  Department's 
work  will  be  on  the  national  system. 
However,  this  effort  also  will  provide  an 
analytic  base  for  future  discussions  with 
state  and  local  officials  about  how 
national  goals  of  the  transportation 
system,  performance  objectives,  and 
tools  necessary  for  achieving  these 
objectives  are  linked  with  state  and 
local  objectives. 

2.  National  and  Regional 
Transportation  Analytical  Capability:  A 
strategic  analysis  capability  will  be 
developed,  using  a  national  intermodal 
GIS  database  and  performance 
measures,  which  could  be  used  to 


identify  how  the  existing  transportation 
system  is  performing,  identify  problems, 
and  analyze  implications  of  alternative 
national  transportation  policies.  As 
initial  activities,  the  Department  expects 
to  have  some  capability  to  undertake 
problem  identification,  define  issues, 
and  conduct  tradeoff  analysis  within  a 
year.  The  next  steps  will  be  to  relate  the 
transportation  system  to  broader  goals 
and  other  considerations  such  as 
economic  activity,  population  trends, 
mobility  issues  and  environmental 
measures,  and  to  tie  forecasting 
capability  to  transportation  resource 
management  and  investment.  This  will 
begin  to  provide  a  framework  for 
undertaking  prospective  policy  and 
program  tradeoff  analysis.  While 
intermediate  products  will  begin  to  be 
available  within  the  year,  this  work  will 
require  a  significant  investment  and 
several  years  to  complete. 

3.  State  of  the  Transportation  System 
Report:  A  report  will  be  completed  early 
in  1996  that  would  summarize  outreach 
findings  and  apply  initial  research, 
performance  measurement,  and  system 
analytical  capability  to  describe  the 
functioning  of  the  transportation  system 
now  and  policy  implications  for  the 
future.  It  will  include  a  vision  for  the 
Nation's  future  transportation  system,  a 
discussion  of  the  performance  and 
evaluation  process,  a  description  of  the 
condition  of  the  national  transportation 
system  and  its  relationship  to  the 
national  economy,  and  an  analysis  of 
the  national  transportation  network. 

In  developing  these  three  products, 
the  Department  will  continue  its 
consultation  writh  representatives  of  the 
public  and  private  sectors  to  assure  that 
the  NTS  is  customer  driven. 

Public  Outreach  and  Comment 

In  its  initial  presentation  of  the  NTS 
concept  in  the  June  23,  1994,  Federal 
Register,  the  Department  expressed  its 
commitment  to  an  incremental  and 
evolving  evaluation  and  goal-setting 
process  for  national  transportation.  It 
continues  to  be  the  Department's  intent 
that  the  products  resulting  from  this 
process  will  incorporate — and  be 
improved  by — input  from  the  public 
and  private  sectors.  Throughout  the 
development  of  the  NTS,  the 
Department  will  continue  to  consuh 
with  state  and  local  officials,  at  relevant 
meetings  and  conferences,  and  draw 
upon  the  products  resulting  ftt)m  the 
metropolitan  and  statewide  planning 
processes  and  management  systems 
required  by  ISTEA. 

To  ensure  that  the  NTS  products  are 
relevant  to  public  and  private  sector 
transportation  decision  makers  and 
users,  the  Department  would  find 


advice  and  input  on  its  revised  course 
of  action  for  the  NTS  useful. 

Issued  this  6th  day  of  June,  1995,  in 
Washington,  DC. 
Michael  P.  Huerta, 

Associate  Deputy  Secretary  and  Director, 
Office  of  Intermodal  ism. 
[FR  Doc.  95-14462  Filed  6-12-95:  8:45  am) 

BILUNO  CODE  4»10-62-P 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

Tariff  Classification  of  Water  Resistant 
Garments  With  Non-Water  Resistant 
Hoods 

AGENCY:  U.S.  Customs  Service, 
Department  of  the  Treasury. 
ACTION:  Withdrawal  of  proposed  change 
of  practice. 

SUMMARY:  Pursuant  to  the  Customs 
Regulations,  on  December  5,  1994, 
Customs  published  notice  in  the 
Federal  Register  advising  the  public 
that  Customs  proposed  a  change  of 
practice  in  regard  to  the  classification  of 
certain  imported  merchandise 
consisting  of  water  resistant  jackets  with 
non-water  resistant  hoods,  under  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS).  In  response  to 
that  notice  Customs  received  comments 
which  were  unanimous  in  opposition  to 
the  proposed  change  in  practice.  This 
document  advises  the  public  that 
Customs,  after  analyzing  those 
comments,  has  decided  not  to  change 
the  practice  in  regard  to  these  garments. 
EFFECTIVE  DATE:  Withdrawal  effective 
June  13, 1995. 
FOR  FURTHER  INFORMATION  CALL: 

Josephine  Baiamonte,  Commercial 
Rulings  Division,  U.S.  Customs  Service, 
(202) 482-7050. 

SUPPLEMENTARY  INFORMATION: 

Background 

Classification  of  merchandise  under 
the  Harmonized  Tariff  Schedule  of  the 
United  States  is  in  accordance  with  the 
General  Rules  of  Interpretation  (GRI 1). 
GRI 1  provides  that  classification  shall 
be  determined  according  to  the  terms  of 
the  headings  and  any  relative  section  or 
chapter  notes. 

Heading  6201,  HTSUS,  provides  for. 
among  other  things,  men's  or  boys' 
anoraks  (including  ski-jackets), 
windbreakers  and  similar  articles 
(including  padded,  sleeveless  jackets). 
In  Additional  U.S.  Note  2  to  chapter  62. 
HTSUS,  wherein  the  term  "water 
resistant"  is  defined,  it  states  that  the 
"water  resistant"  requirement  refers  to 


the  garment.  Based  on  a  review  of  that 
U.S.  Note,  Customs  was  of  the  opinion 
that  Additional  U.S.  Note  2  had  not 
been  applied  to  its  proper  effect. 
Customs  believed  that  the  language  of 
that  Note  did  not  suggest  that  only  a 
portion  of  a  garment  be  made  water 
resistant  in  order  for  the  entire  garment 
to  be  classifiable  as  water  resistant. 
Thus,  the  test  as  written,  was 
interpreted  to  apply  to  the  complete 
garment. 

Accordingly,  on  December  5, 1994, 
Customs  published  a  document  in  the 
Federal  Register  (59  FR  62452) 
proposing  a  change  of  practice  pursuant 
to  §  177.10(c)(1)  of  the  Customs 
Regulations  (19  CFR  177.10(c)(1)). 
Customs  proposed  that  if  the 
permanently  attached  hood  of  a  water 
resistant  garment  is  not  similarly  coated, 
the  garment  is  precluded  from 
classification  as  a  water  resistant 
garment. 

Discussion  of  Conunents 

All  of  the  comments  received  were  in 
opposition  to  the  change  of  practice. 
Consistently,  the  argument  wdS  made 
that  the  essential  function  of  the  water 
resistant  garment  is  to  provide 
protection  from  inclement  weather, 
regardless  of  the  presence  of  a  hood. 
Furthermore,  it  was  stated  that 
Additional  U.S.  Note  2  is  silent  as  to  the 
"coverage  issue",  i.e.,  the  portion  of  the 
garment  which  must  be  coated  to  render 
it  properly  classified  as  a  water  resistant 
garment,  and  that  any  restriction  in  that 
language  was  based  solely  on  Customs 
interpretation. 

Conclusion 

Water  resistant  garments  are 
specifically  provided  for  in  Chapter  62, 
HTSUS.  Customs  has  consistently  held 
that  when  the  outer  shell  of  a  garment     • 
is  coated,  this  has  been  sufficient  to 
impart  to  the  garment,  per  se,  a  water 
resistant  classification.  In  addition  to 
water  resistance,  many  garments  have 
characteristic  features  which  distinguish 
them  from  other  water  resistant 
garments.  For  example,  some  may  have 
rib  knit  cuffs  and  collars,  and  other 
decorative  trim  which  are  not  water 
resistant.  In  other  cases,  as  is  the  case 
with  the  garments  at  issue  here,  the 
garments  feature  hoods  which  may  or 
may  not  be  permanently  attached  to  the 
garment,  or  may  be  "tuck  away"  hoods 
which  fold  into  the  collar.  In  most  cases 
these  hoods  are  not  coated. 

Regardless  of  these  additional 
features,  the  garment  itself  remains 
water  resistant.  Thus,  a  water  resistant 
garment  with  no  hood  is  no  less  water 
resistant  than  a  garment  with  a  hood, 
particularly  when  one  considers  that 
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even  on  a  gannent  with  a  permanently 
attached  hood  or  "tuck  away"  hood,  the 
wearer  may  decide  not  to  exercise  the 
hood  option. 

After  a  careful  review  of  all  the 
comments,  it  is  our  decision  that  the 
current  practice  in  regard  to  these  water 
resistant  garments  is  correct.  That  is  to 
say,  water  resistant  garments  with  non- 
water  resistant  hoods  (whether  or  not 
attached,  or  tuck-away)  are  propeffy 
classifiable  within  the  appropriate 
provisions  of  Chapter  62,  HTSUS,  for 
water  resistant  garments. 
Samuel  H.  Banks, 
Acting  Commissioner  of  Customs. 

Approved:  May  19.  1995. 
Timothy  G.  Skud. 

Acting  Deputy  Assistant  Secretary  of  the 
Treasury. 
[FR  Doc.  95-14385  Filed  6-12-95;  8:45  am] 

BILUNG  CODE  4820-42-P 


OFFICE  OF  THE  UNITED  STATES 
REPRESENTATIVE 

Request  for  Public  Comment 
Regarding  Proposed  Change  to 
Threshold  Under  Chapter  10  of  the 
North  American  Free  Trade  Agreement 
(NAFTA) 

AGENCY:  Office  of  the  United  States 
Trade  Representative. 
action:  The  Trade  Policy  Staff 
Committee  (TPSC)  requests  public 
comment  regarding  a  proposed  increase 
in  threshold  to  $100,000  for  coverage  of 
government  procurement  contracts  by 
federal  government  entities  under 
Chapter  10  of  the  NAFTA. 

SUMMARY:  NAFTA  Chapter  10  sets  forth 
obligations  of  the  United  States,  Canada 
and  Mexico  on  government 
procurement.  The  scope  and  coverage  of 


Chapter  10  is  specified  in  Article  1001, 
which  refers  to  entities  and  to  goods, 
services  and  construction  definitions,  as 
set  out  in  the  annexes  to  the  Chapter. 
Article  1001  also  specifies  value 
thresholds  for  determining  coverage  of 
individual  contracts.  Article  1001:l(c){i) 
specifies  that  contracts  for  goods  and 
services  procured  by  federal  government 
entities  are  covered  if  they  exceed  the 
threshold  of  $50,000.  The  parties  to  the 
NAFTA  have  discussed  increasing  this 
threshold  to  $100,000  to  reduce  the 
administrative  burden  associated  with 
implementation  of  Chapter  10  and  to 
allow  for  simplification  of  acquisition 
procedures  for  contracts  between 
$100,000. 

DATES:  Comments  are  requested  by  June 
30,  1995. 

FOR  FURTHER  INFORMATION:  Contact  Mark 
Linscott,  Director.  International 
Procurement  Policy.  Office  of  the  U.S. 
Trade  Representative.  (202)  395-3063, 
or  Bill  Craft,  Director,  Multilateral  Trade 
Affairs,  Economic  Bureau,  State 
Department.  (202)  647-3696. 

SUPPLEMENTARY  INFORMATION:  The 
parties  to  the  NAFTA  expect  to  amend 
Article  1001:l(c)(i)  to  increase  the 
threshold  from  $50,000  to  $100,000  for 
coverage  of  goods  and  services 
(excluding  construction  services) 
procured  by  federal  government  entities. 
The  threshold  for  construction  services 
procured  by  federal  entities  will  remain 
at  $6.5  million.  Additionally,  the 
thresholds  specified  in  Article 
1001:l(c)(ii)  for  government-owned 
enterprises  would  remain  at  $250,000 
for  goods  and  services  and  $8  million 
for  construction  services.  NAFTA 
Chapter  10  does  not  yet  apply  to 
subcentral  governments. 

Application  of  the  thresholds 
specified  in  Article  1001:l(c)  are  subject 


to  the  considerations  referred  to  in 
Article  1002.  regarding  valuation  of 
contracts.  Article  1002:5  applies  to  an 
individual  requirement  resulting  in 
multiple  contracts  or  contracts  being 
awarded  in  separate  parts  and  requires 
that  the  method  for  valuation  be  either 
the  total  actual  value  of  similar 
recurring  contracts  over  the  previous  12 
month  period  or  the  estimated  value  of 
recurring  contracts  in  the  fiscal  year  or 
12-month  period  subsequent  to  the 
initial  contract.  Article  1002:6  applies  to 
contracts  that  do  not  specify  a  total 
contract  price,  such  as  requirement 
contracts,  and  requires  that  the  method 
for  valuation  be  the  total  estimated 
value  for  the  duration  of  fixed  term 
contracts  or  the  estimated  monthly 
installment  multiplied  by  48  for 
contracts  for  an  indefinite  period. 

Comments  from  interested  parties 
regarding  the  proposed  increase  in 
threshold  should  be  submitted  by  noon, 
Friday,  June  30.  1995.  Comments  must 
be  in  English  and  provided  in  eight 
copies  to  Carolyn  Frank,  Executive 
Secretary,  Trade  Policy  Staff  Committee. 
Office  of  the  United  States  Trade 
Representative.  600  Seventeenth  Street, 
NW,  Washington,  DC  20506.  Comments 
will  be  available  for  public  inspection 
by  appointment  with  the  staff  of  the 
USTR  Reading  Room  (202-395-6186), 
except  for  information  granted 
"business  confidential"  status  pursuant 
to  15  CFR  2003.6.  Any  business 
confidential  material  must  be  clearly 
marked  as  such  at  the  top  of  the  cover 
page  or  letter  and  each  succeeding  page 
of  each  copy  and  must  be  accompanied 
by  a  nonconfidential  summary. 
Frederick  L.  Montgomery, 
Chairman.  Trade  Policy  Staff  Committee. 
|FR  Doc.  95-14403  Filed  6-12-95;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  publistied  under 
the  "Government  in  tfie  Sunshine  Act"  (Pub. 
L  94-409)  5  U.S.C.  552b(e){3). 


CONSUMER  PRODUCT  SAFETY  COMMISSION 

TIME  AND  DATE:  2:00  p.m.,  Wednesday, 
June  14,  1995. 

LOCATION:  Room  724,  East  West  Towers, 
4330  East  West  Highway,  Bethesda, 
Maryland. 

STATUS:  Closed  to  the  Public. 
MATTERS  TO  BE  CONSIDERED: 

1 .  Directive  on  Clearance  Procedures 

The  Commission  will  consider  a  revision 
to  its  internal  clearance  procedures  for 
providing  information  to  the  public  (CFSC 
Order  1450.2). 

2.  Enforcement  Ma  iter  OS  i3094 

The  Commission  will  consider  issues 
related  to  enforcement  matter  OS  #3094. 

For  a  recorded  message  containing  the 
latest  agenda  information,  call  (301) 
504-0709. 

CONTACT  PERSON  FOR  ADDITIONAL 
INFORMATION:  Sadye  E.  Dunn,  Office  of 
the  Secretary,  4330  East  West  Highway, 
Bethesda,  MD  20207  (301)  504-0800. 

Dated:  June  8, 1995. 
Sadye  E.  Dunn, 

Secretary. 

IFR  Doc.  95-14481  Filed  6-9-95;  8:45  am] 
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CONSUMER  PRODUCT  SAFETY  COMMISSION 

TIME  AND  DATE:  Thursday,  June  15, 1995, 
10:00  a.m. 

LOCATION:  Room  420,  East  West  Towers, 
4330  East  West  Highway,  Bethesda, 
Maryland. 

STATUS:  Open  to  the  Public. 
MATTER  TO  BE  CONSIDERED: 

Protocol  Revisions 

The  Commission  will  consider  issuance  of 
a  final  rule  revising  the  child-resistant 
packaging  test  protocols  under  the  Poison 
Prevention  Packaging  Act 

For  a  recorded  message  containing  the 
latest  agenda  information,  call  (301) 
504-0709. 

CONTACT  PERSON  FOR  ADDITIONAL 
information:  Sadye  E.  Dunn,  Office  of 
the  Secretary,  4330  East  West  Highway, 
Bethesda,  MD  20207  (301)  504-0800. 


Dated:  June  8, 1995. 
Sadye  E.  Dunn, 
Secretary. 
[FR  Doc.  95-14482  Filed  6-9-95:  8:45  am) 

BH.LJNQ  CODE  6366-01-11 

CONSUMER  PRODUCT  SAFETY  COMMISSION 

TIME  AND  DATE:  Friday,  June  16,  1995, 

10:00  a.m. 

LOCATION:  Room  420,  East  West  Towers, 

4330  East  West  Highway,  Bethesda, 

Maryland. 

STATUS:  Open  to  the  Public. 

MATTER  TO  BE  CONSIDERED: 

Multiple  Tube  Mine  and  Shell  Fireworks 

The  staff  will  brief  the  Commission  on  a 
Notice  of  Proposed  Rulemaking  (NPR)  for 
multiple  tube  mine  and  shell  fireworks. 

For  a  recorded  message  containing  the 
latest  agenda  information,  call  (301 J 
504-0709. 

CONTACT  PERSON  FOR  ADDITIONAL 
INFORMATION:  Sadye  E.  Dunn,  Office  of 
the  Secretary,  4330  East  West  Highway, 
Bethesda,  MD  20207  (301)  504-0800. 

Dated:  June  8, 1995. 
Sadye  E.  Dunn, 

Secretary. 

[FR  Doc.  95-14483  Filed  6-9-95;  8:45  am] 

BILUNG  CODE  63SS-01-M 

FEDERAL  ENERGY  REGULATORY 
COMMISSION 

The  following  notice  of  meeting  is 
published  pursuant  to  Section  3(a)  of 
the  Government  in  the  Sunshine  Act 
(Pub.  L.  No.  94-409).  5  U.S.C.  552B: 

DATE  AND  TIME:  June  15,  1995,  10:00  a.m. 

PLACE:  825  North  Capitol  Street,  N.E., 
Room  9306,  Washington  D.C.  20426. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  Agenda. 

Note. — hems  listed  on  the  agenda  may  be 
deleted  without  further  notice. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Lois  D.  Cashell,  Secretary,  Telephone, 
(202)  208-0400.  For  a  recording  listing 
items  stricken  bom  or  added  to  the 
meeting,  call  (202)  208-1627. 
This  is  a  list  of  matters  to  be 
considered  by  the  Commission.  It  does 
not  include  a  listing  of  all  papers 
relevant  to  the  items  on  the  agenda; 
however,  all  public  documents  may  be 
examined  in  the  Reference  and 
Information  Center. 


Consent  Agenda — Hydro,  632nd  Meeting — 
June  15.  1995;  Regular  Meeting  (10:00  a.m.) 

CAH-1. 

Docket*  P-5456-003.  Nekoosa  Packaging 
Corporation 
CAH-2. 

Docket*  P-6879-017  Southeastern  Hydro- 
Power.  Inc. 
CAH-3. 

Omitted 
CAH-4. 

Docket*  P-460-006  City  of  Tacoma. 
Washington 
CAH-5. 

Docket*  P-1 403-01 7  Pacific  Gas  and 
Electric  Company 
CAH-6. 

Docket*  P-2804-013  Goose  River  Hydro. 
Inc. 
CAH-7. 

Omitted 
CAH-8. 

Docket*  P-4797-036  Cogeneration.  Inc 

Other*S  P-4797-038  Cogeneration.  Inc. 

P-4797-039  Cogeneration,  Inc. 
CAH-9. 

Docket*  P-1 121 3-000  Thomas  Hohman 

Consent  Agenda — Electric 

CAE-1. 
Docket*  ER95-188-000  Midamerican 
Energy  Company 
CAE-2. 
Docket*  ER95-735-000  Central  Maine 
Power  Company 
CAE-3. 
Docket*  EC95-4-000  Midwest  Power 
Systems,  Inc.  and  lowa-IUinois  Gas  and 
Electric  Company 
CAE-4. 
Docket*  ER93-465-015  Florida  Power  & 

Light  Company 
Other*S  EL93-28-006  Seminole  Electric 

Cooperative.  Inc. 
EL93-40-006  Florida  Municipal  Power 
Agency  v.  Florida  Power  &  Light 
Company 
EL94-1 2-006  Florida  Power  &  Light 

Company 
EL94-28-004  Seminole  Electric 

Cooperative,  Inc. 
EL94-47-004  Florida  Municipal  Power 
Agency  v.  Florida  Power  &  Light 
Company 
ER93-922-O10  Florida  Power  &  Light 
Company 
CAE-5. 
Docket*  QF86-529-O03  University 

Cogeneration.  Inc. 
Other*S  EL94-76-000  University 
Cogeneration.  Inc 
CAE-6. 

Omitted 
CAE-7. 

Omitted 
CAE-8. 
Docket*  EC93-6-003  Cincinnati  Gas  & 
Electric  Company  and  PSI  Energy.  Inc. 
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OtherfS  ER94-1 015-002  Cincinnati  Gas  & 
Electric  Company  and  PSI  Energy,  Inc. 
CAE-9. 

Docket*  EG95-49-000  Southern  Electric 
Wholesale  Generators,  Inc. 
CAE-10. 
Docket*  EG95-4&-O00  The  Hub  Power 
Company  Limited 
CAE-11. 
Docket*  EG95-47-000  Entergy  Power  Asia 

Ltd. 
CAE-12. 
Docket*  EG95-48-000  Entergy  Power 
Operations  Corporation 
CAE-13. 
Docket*  EG95-45-O00  Bumey  Forest 
Products 
CAE-14. 
Docket*  EG95-50-O00  Southern  Energy 
Marketing.  Inc. 
CAE-15. 
Docket*  EG95-51-000  CNG  Power  Services 
Corpioration 
CAE-16. 
Docket*  EG95-44-000  North  American 
Energy  Services  Company 
CAE-17. 

Omitted 
CAE-18. 
Docket*  ER94-1450-004  Coastal  Electric 
Services  Company 
CAE-19. 

Docket*  ER94-1 348-000  Southern 

Company  Services,  Inc. 
Other#S  EL94-85-000  Southern  Company 
Services,  Inc. 
CAE-20. 
Docket*  ER95-941-O00  Florida  Power 
Corporation 

Consent  Agenda — Gas  and  Oil 

CAG-1. 
Docket*  RP94-296-000  Williams  Natural 

Gas  Company 
OtheritS  RP94-296-O01  Williams  Natural 

Gas  Company 
RP94-296-002  Williams  Natural  Gas 

Compwny 
RP94-296-003  Williams  Natural  Gas 

Company 
CAG-2. 
Docket*  RP95-302-O00  Young  Gas  Storage 

Company,  Ltd. 
CAG-3. 
Docket*  GP94-2-O03  Columbia  Gas 

Transmission  Corporation 
Other#S  CP94-7 20-001  Natural  Gas 

Pipeline  Company  of  America 
CP94-724-001  Trailblazer  Pipeline 

Company 
CP95-1 73-001  Wyoming  Interstate 

Company  Ltd. 
RP90-107-024  Columbia  Gas  Transmission 

Corporation 
RP94-315-001  Columbia  Gas  Transmission 

Corporation 
RP94-316-001  Columbia  Gas  Transmission 

Corporation 
RP94-3 17-001  Columbia  Gas  Transmission 

Corporation 
RP95-204-000  Columbia  Gas  Transmission 

Corporation 
CAG-4. 
Docket*  RP91-203-050  Tennessee  Gas 

Pipeline  Company 


Other*S  RP94-309-O05  Tennessee  Gas 
Pipeline  Company 
CAG-5. 
Docket*  RP93-1 92-007  Texas  Eastern 

Transmission  Corporation 
Other*S  RP93-192-000  Texas  Eastern 

Transmission  Corporation 
RP93-1 92-001  Texas  Eastern  Transmission 

CorpKjration 
RP93-1 92-006  Texas  Eastern  Transmission 
Corporation 
CAG-6. 
Docket*  RP95-90-000  Tennessee  Gas 
Pipeline  Company 
CAG-7. 
Docket*  RP95-105-000  Florida  Gas 

Transmission  Company 
Other*S  RP95-105-001  Florida  Gas 
Transmission  Company 
CAG-8. 

Omitted 
CAG-9. 

Docket*  PR94-3-000  Kansok  Partnership 
CAG-10. 

Omitted 
CAG-1 1. 
Docket*  TM94-2-30-001  Trunkline  Gas 
Company 
CAG-12. 
Docket*  RP95-197-002  Transcontinental 
Gas  Pipe  Line  Corporation 
CAG-1 3. 
Docket*  RP95-141-001  Pacific  Gas 
Transmission  Company 
CAG-1 4. 
Docket*  RP95-191-001  Williston  Basin 
Interstate  Pipeline  Company 
CAG-15. 
Docket*  RP95-1 93-002  Williston  Basin 
Interstate  Pipeline  Company 
CAG-16. 
Docket*  CP92-1 82-01 1  Florida  Gas 

Transmission  Company 
Other*S  RP95-103-O02  Florida  Gas 
Transmission  Company 
CAG-1 7. 

Omitted 
CAG-1 8. 

Omitted 
CAG-19. 
Docket*  IS95-30-000  Williams  Pipe  Line 

Company 
Other#S  IS92-26-000  Williams  Pipe  Line 
Company 
CAG-20. 
Docket*  IS92-27-000  Lakehead  Pipe  Line 

Company,  Limited  Partnership 
Other*S  IS93-4-000  Lakehead  Pipe  Line 

Company,  Limited  Partnership 
IS93-33-001  Lakehead  Pipe  Line 
Company,  Limited  Partnership 
CAG-21. 
Docket*  RP94-72-004  Iroquois  Gas 

Transmission  System,  L.P. 
Other*S  FA92-59-004  Iroqi'ois  Gas 

Transmission  System,  LP. 
RP94-7  2-005  Iroquois  Gas  Transmission 
System,  LP. 
CAG-22. 

Omitted 
CAG-23. 
Docket*  CP93-613-003  Northwest  Pipeline 

Corporation 
Other*S  CP93-673-003  Northwest  Pipeline 
Corporation 
CAG-24. 


Docket*  CP94-260-001  Algonquin  Gas 
Transmission  Company 
CAG-25. 

Docket*  CP94-34  2-002  Crossroads 
Pipeline  Company 
CAG-26. 
Docket*  CP94-775-001  Tennessee  Gas 
Pipeline  Company 
CAG-27. 

Docket*  CP89-1 525-007  Northwest 
Pipeline  Corporation 
CAG-28. 
Docket*  CP95-1 16-002  Natural  Gas 
Pipeline  Company  of  America  v. 
Northern  Border  Pipeline  Company 
CAG-29. 
Docket*  CP95-1 88-000  El  Paso  Natural 
Gas  Company 
CAG-30. 
Docket*  CP95-331-000  CMS  Gas 
Transmission  and  Storage  Company 
CAG-31. 
Docket*  CP95-43-000  Northern  Natural 
Gas  Company 
CAG-3  2. 
Docket*  CP95-1 52-000  Natural  Gas 
Pipeline  Company  of  America 
CAG-33. 
Docket*  CP93-672-001  Natural  Gas    . 
Pipeline  Company  of  America 
CAG-34. 

Docket*  CP95-206-000  Columbia  Gas 
Transmission  Corporation 
CAG-35. 
Docket*  CP9O-1050-004  Panhandle 

Eastern  Pipe  Line  Company 
Other#S  CP94-1 51-001  Panhandle  Eastern 
Pif>e  Line  Company 
CAG-36. 
Docket*  CP95-304-000  Shell  Western  E&P 
Inc. 
CAG-37. 

Docket*  MG88-2-008  Algonquin  Gas 

Transmission  Company 
Other*S  MG88-26-007  Texas  Eastern 

Transmission  Corporation 
MG90-3-005  Trunkline  LNG  Company 
MG95-1-002  Algonquin  LNG,  Inc. 
CAG-38. 

Docket*  CP95-168-000  Sea  Robin  Pipeline 
Company 

Hydro  Agenda 

H-1. 
Reserved 

Electric  Agenda 

E-1. 
Docket*  RM94-14-000  Nuclear  Plant 
Deconmiissioning  Trust  Fund  Guidelines 
Final  Rule. 

Oil  and  Gas  Agenda 

/.  Pipeline  Rate  Matters 

PR-1. 
Reserved 

//.  Pipeline  Certificate  Matters 

PC-1. 
Reserved 

Dated:  June  8, 1995. 

Lois  D.  Cashell, 

Secretary. 

|FR  Doc.  95-14507  Filed  6-9-95;  11:06  am) 

BILLING  COOe  6717-01-P 
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FEDERAL  COMMUNICATIONS  COMMISSION 

FCC  To  Hold  Open  Commission 
Meeting  Thursday  June  15, 1995 


The  Federal  Communications 
Commission  will  hold  an  Open  Meeting 
on  the  subjects  listed  below  on 
Thursday.  June  15, 1994,  which  is 


scheduled  to  commence  at  1:30  p.m.,  in 
Room  856,  at  19ir  M  Street.  N.W.. 
Washington,  D.C. 


Item  No.  and  Bureau 

Subject 

1.  iwlass  K/ledia 

me:  Amendment  of  Parts  21  and  74  of  ttie  ComnnssKXi's  Rules  witti  Regard  to  Filing  Procedures  in 
ttie  Multipoint  DistritXition  Service  and  in  ttie  Instructional  Television  Fixed  Service  (MM  Docket 
No.  94-131)  and  Imptementatiofi  of  Section  309{j)  of  tt>e  Communtcattons  Act— Competitive  Bid- 
ding (PP  Docket  No.  93-253). 

Summary:  The  Commission  will  consider  action  concerning  filing  procedures  and  aiiction  oies  for  li- 
censing the  remaining  channels  in  the  Multipoint  Distntxition  Service. 

Til«e.  Amendment  of  Parts  21 ,  43,  74,  78  and  94  of  the  Commission's  Rules  Governing  Use  of  the 
Frequencies  in  the  2.1  and  2.5  GHz  Bands  Affecting:  Private  Operational— Fixed  Microwave  Serv- 
ice, Multipoint  DistritHition  Sen/ice,  Multichannel  Multipoint  Distntxition  Service,  Instnictional  Tele- 
vision Fixed  Service  and  Cabie  Television  Relay  Sen/ice  (GEN  Docket  Nos.  90-54  and  80-1 13). 

Summary:  The  Commission  will  consider  three  issues  examined  in  the  previous  reconsideration 
order  (1)  the  definition  of  protected  sennce  areas  for  existing  Multipoint  DistritxAon  Sendee 
(MDS)  stations;  (2)  the  deadlines  for  service  of  MDS  applications  on  authonzed  Instructional  Tele- 
vision Fixed  Service  (ITFS)  stations  and  for  ITFS  petitions  to  deny  of  MDS  applications;  and  (3) 
denx)nstrations  required  when  MDS  applications  propose  transmitter  frequency  offset. 

Title:  Twenty-Two  Items  regarding  728  Applications  for  Auttionty  to  Construct  and  Operate- Multipoint 
Distritxjtion  Service  Stations. 

Suiimtary:  The  Commission  will  consider  reconsideration  petitions  regarding  728  applications  for 
new  MDS  stations. 

We:  Review  of  the  Commission's  Regulations  Governing  Programming  Practices  of  Broadcast  Tet- 
evision  Networks  and  Affiliates:  47  C.F.R.  Section  73.658. 

Summary:  The  Commission  will  consider  Initiating  review  of  network  rules  relating  to  programming. 

me:  Replacement  of  Part  90  by  Part  88  to  Revise  the  Private  Land  Mobile  Radio  Services  and 
Modify  the  Policies  Goveming  them  and  Examination  of  Exclusivity  and  Frequency  Assignment 
Policies  of  tt>e  Private  Land  Mobile  Radio  Servces  (PR  Docket  No.  92-235). 

Summary:  The  Commission  will  consider  ways  to  increase  channel  capacity  In  tfie  frequency  bands 
bek>w  512  MHz  allocated  to  the  private  land  mobile  radio  services. 

me:  Preparation  for  International  Telecommunication  Union  WorW  Radiocommunication  Con- 
ferences (IC  Docket  No.  94-31). 

Summary:  The  Commission  will  consider  a  Report  containing  recommended  U.S.  Proposals  for  ttie 
1995  Worid  Radiocommunication  Confererx^  (WRO-95). 

2.  Mass  Media 

3.  Mass  Media 

4.  Mass  Media 

5.  Wireless  Telecommunications  

6.  Irtemational 

Additional  information  concerning 
this  meeting  may  be  obtained  from 
Audrey  Spivack  or  Maureen  Peratino. 
Office  of  Public  Affairs,  telephone 
number  (202)  418-0500. 

Dated:  June  8,  1995. 
Federal  Communications  Commission. 
William  F.  Calon, 
Acting  Secretary. 
[FR  Doc.  95-14506  Filed  6-9-95;  11:05  am] 

BILLING  COOe  <712-01-M 


BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  DATE:  11:00  a.m.,  Monday.  June 
19,  1995. 

PLACE:  William  McChesney  Martin.  Jr. 
Federal  Reserve  Board  Building,  C 
Street  entrance  between  20th  and  21st 
Streets,  N.W.,  Washington.  D.C.  20551. 
STATUS:  Closed. 
MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments, 
reassignments,  and  salary  actions) 
involving  individual  Federal  Reserve 
System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 


CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne.  Assistant  to  the 
Board;  (202)  452-3204.  You  may  call 
(202)  452-3207,  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  June  9, 1995 
Jennifer  J.  Johnson. 

Deputy  Secretary  of  the  Board. 

[FR  Doc.  95-14607  Filed  6-9-95;  3:48  pm] 

BILLING  COOE  6210-01-P 

NUCLEAR  REGULATORY  COMMISSION 

DATE:  Weeks  of  June  12. 19,  26,  and  July 
3. 1995. 

PLACE:  Commissioners'  Conference 
Room,  11555  Rockville  Pike,  Rockville. 
Maryland. 

STATUS:  Public  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Weekoflune  12 

Wednesday,  June  14 
1 1 :30  a.m.     Affirmation/Discussion  and 
Vote  (Public  Meeting)  (if  needed) 


Week  of  June  19 — Tentative 

Wednesday,  June  21 

9:00  a.m.    Discussion  of  Management 
Issues  (Closed — Ex.  2  and  6) 

10:30  a.m.     Briefing  on  NRC  Use  of  Expert 
Elicitation  in  HLW  Performance 
Assessments  (Public  Meeting)  (Contact: 
Janet  Kotra,  301-415-6674) 
Thursday,  June  22 

9:00  a.m.    Briefing  on  Results  of  Senior 
Management  Review  of  Op>erating 
Reactors,  Fuel  Facilities,  and  Related 
Activities  (Public  Meeting)  (Contact: 
Victor  McCree,  301-415-1711) 

10:30  a.m.    Affirmation/Discussion  and 
Vote  (Public  Meeting)  '(Please  Note: 
These  items  will  be  affirmed 
immediately  following  the  conclusion  of 
the  preceding  meeting.) 

a.  Final  Rule  on  "Clarification  of 
Decommissioning  Funding  Assurance 
Requirements"  (Tentative) 

b.  Final  Rule  Revising  10  CFR  Part  110. 
Import  and  Expxiri  of  Radioactive  Waste 
(Tentative) 

c.  Georgia  Power  Comp>any's  Motion  for 
Order  Preserving  the  Licensing  Board's 
Jurisdiction  (Docket  Nos.  50-424-OLA- 
3,  50-425-OLA-3)  (Tentative)  (Contact: 
Andrew  Bates.  301-415-1963) 

Week  of  June  26— Tentative 

Thursday,  June  29 
3:30  p.m.     Affirmation/Discussion  and 
Vote  (Public  Meeting)  (if  needed) 
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Week  of  July  3— Tentative 

There  are  no  meetings  scheduled  for  the 
Week  of  July  3. 

ADOmONAL  INFORMATION:  By  a  vote  of  4- 
0  on  June  7,  the  Commission 
determined  pursuant  to  U.S.C.  552b(e) 
and  §  9.107(a)  of  the  Commission's  rules 
that  "Affirmation  of  Louisiana  Energy 
Services  (Claiborne  Enrichment  Center); 
Atomic  Safety  and  Licensing  Board 
March  3, 1995  Memorandum  and  Order 
(Docket  No.  70-3070-ML)"  (PUBUC 
MEETING)  be  held  on  June  8.  and  on 
less  than  one  week's  notice  to  the 
public. 

Note:  Affirmation  sessions  are  initially 
scheduled  and  announced  to  the  public  on  a 
time-reserved  basis.  Supplementary  notice  is 
provided  in  accordance  with  the  Sunshine 
Act  as  specific  items  are  identified  and  added 
to  the  meeting  agenda.  If  there  is  no  specific 
subject  listed  for  affirmation,  this  means  that 
no  item  has  as  yet  been  identified  as 
requiring  any  Commission  vote  on  this  date. 

•The  schedule  for  commission  meetings  is 
subject  to  change  on  short  notice.  To  verify 
the  status  of  meetings  call  (Recording) — (301) 
415-1292.  Contact  person  for  more 
information:  Bill  Hill  (301)  415-1661. 
*  »  *  *  * 

This  notice  is  distributed  by  mail  to 
several  himdred  subscribers;  if  you  no 
longer  wish  to  receive  it,  or  would  like 
to  be  added  to  it,  please  contact  the 
Office  of  the  Secretary,  Attn:  Operations 
Branch,  Washington,  DC  20555  (301- 
415-1963). 

In  addition,  distribution  of  this 
meeting  notice  over  the  Internet  system 
is  available.  If  you  are  interested  in 
receiving  this  Commission  meeting 


schedule  electronically,  please  send  an 
electronic  message  to  alb@nrc.gov  or 
gkt@nrc.gov. 

»        •        *        •        * 

Dated:  June  9, 1995. 
William  M.  HiU,  Jr., 

SECY  Tracking  Officer.  Office  of  the 

Secretary. 

[FR  Doc.  95-14569  Filed  6-9-95;  2:45  pm] 

BILLMO  CODE  7590-01-M 

SECURITIES  AND  EXCHANGE  COMMISSION 

Agency  Meetings 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Sunshine  Act,  Pub.  L.  94-409,  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meetings  during 
the  week  of  June  12, 1995. 

An  open  meeting  will  be  held  on 
Wednesday.  June  14, 1995,  at  10:00  a.m. 
Closed  meetings  will  be  held  on 
Wednesday,  June  14, 1995,  following 
the  10:00  a.m.  open  meeting,  and 
Thursday,  June  15,  at  10:00  a.m. 

Commissioners.  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meetings.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  56 
U.S.C.  552b(c)(4),  (8),  (9)(A)  and  (10) 
and  17  CFR  200.402(a)(4),  (8),  (9)(i)  and 
(10),  permit  consideration  of  the 
scheduled  matters  at  closed  meetings. 


Commissioner  Wallman,  as  duty 
officer,  voted  to  consider  the  items 
listed  for  the  closed  meetings  in  closed 
sessions. 

The  subject  matter  of  the  open 
meeting  scheduled  for  Wednesday,  June 
14, 1995,  at  10:00  a.m..  will  be: 

The  Commission  will  hear  oral 
argument  on  appeals  by  Ivan  D.  Jones, 
Jr.  and  Roy  P.  Akers  from  an 
administrative  law  judge's  initial 
decision. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Wednesday,  June 
14, 1995,  following  the  10:00  open 
meeting,  will  be: 

Post  oral  argument  discussion. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Thursday,  June 
15,  1995,  at  2:00  p.m.,  will  be: 

Institution  of  injunctive  actions. 

Institution  of  adiministrative 
proceedings  of  an  enforcement  nature. 

Settlement  of  injunctive  actions. 

Settlement  of  administrative 
proceedings  of  an  enforcement  nature. 

Opinions. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any.  matters  have  been  added,  deleted 
or  postponed,  please  contact:  Office  of 
the  Secretary  (202)  942-7070. 

Dated:  June  8, 1995. 
Jonathan  G.  Katz, 

Secretary. 

[FR  Doc.  95-14519  Filed  6-9-95;  12:07  pm] 

B4LUNG  CODE  M10-01-M 


Tuesday 
June  13,  1995 


&       S        ;S 


Part  II 

Department  of 
Agriculture 

Food  and  Consumer  Service 

7  CFR  Parts  210  and  220 

Child  Nutrition  Programs:  School  Meal 

Initiatives  for  Healthy  Children;  Final  Rule 
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DEPARTMENT  OF  AGRICULTURE 

Food  and  Consumer  Service 

7  CFR  Parts  210  and  220 

National  School  Lunch  Program  and 
School  Brealtfast  Program:  School 
Meals  Initiative  for  Healthy  Children 

agency:  Food  and  Consumer  Service, 

USDA. 

action:  Final  rule 


SUMMARY:  This  final  rule  amends  the 
regulations  governing  the  nutrition 
standards  for  the  National  School  Lunch 
and  School  Breakfast  Programs.  It  is  part 
of  an  integrated,  comprehensive  plan  for 
promoting  the  health  of  the  Nation's 
school  children  by  updating  the 
nutrition  standards  for  school  meals  and 
by  providing  State  agencies  and  local 
food  service  operators  with  the 
technical  assistance  and  tools  to  meet 
these  standards.  On  June  10. 1994,  the 
Department  proposed  improvements, 
including  a  provision  to  incorporate  the 
Dietary  Guidelines  for  Americans  into 
the  program  regulations.  The  Dietary 
Guidelines  for  Americans  set  forth 
medical  and  scientific  consensus  on 
proper  nutrition  as  a  vital  element  in 
disease  prevention  and  long-term  health 
promotion.  That  proposal  would  have 
also  established  a  method  of  meal 
planning  and  preparation  based  on 
computerized  nutrient  analysis.  On 
January  27, 1995,  the  Department 
published  a  supplemental  proposal  to 
provide  local  food  authorities  with  an 
additional  meal  planning  option — a 
food-based  menu  system.  This  final  rule 
implements  provisions  of  both 
proposals  and  reflects  the  Department's 
review  of  the  comments  received  on 
those  proposals.  The  foundation  of  this 
final  rule  is  the  requirement  that,  by 
School  Year  1996/1997,  school  lunches 
and  breakfasts  comply  with  the 
recommendations  of  the  Dietary 
Guidelines  for  Americans.  This  rule  also 
establishes  specific  minimum  standards 
for  key  nutrients  and  calories  which 
school  meals  must  meet.  To  facilitate 
implementation  of  the  updated 
standards,  the  regulation  provides 
schools  with  three  meal  planning 
options  and  streamlines  some 
administrative  requirements  to  enhance 
flexibility  for  schools  and  State 
agencies.  This  rule  also  incorporates 
some  provisions  of  the  Healthy  Meals 
for  Healthy  Americans  Act  of  1994.  The 
effect  of  this  rule  will  be  to  provide 


more  healthful  and  nutritious  meals  to 
the  Nation's  school  children. 
EFFECTIVE  DATE:  July  13,  1995 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Robert  M.  Eadie,  Chief.  Policy  and 
Program  Development  Branch,  Child 
Nutrition  Division,  Food  and  Consumer 
Service.  USDA,  3101  Park  Center  Drive. 
Alexandria.  Virginia,  22302;  telephone: 
703-305-2620. 

SUPPI.EMENTARY  INFORMATION: 

Executive  Order  12866 

This  final  rule  has  been  determined  to 
be  significant  and  was  reviewed  by  the 
Office  of  Management  and  Budget  under 
Executive  Order  12866. 

Regulatory  Flexibility  Act 

This  final  rule  has  been  reviewed 
with  regard  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
through  612).  The  Administrator  of  the 
Food  and  Consumer  Service  (FCS)  has 
certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  nxuntjer  of  small  entities.  In 
the  interest  of  furthering  efforts  to 
reinvent  government,  this  rule  reduces 
cxirrent  State  agency  administrative 
burdens  and  makes  a  technical 
adjustment  iij  the  recordkeeping 
burdens.  In  addition,  the  Department  of 
Agricuhure  (the  Department  or  USDA) 
does  not  anticipate  any  adverse  fiscal 
impact  on  local  schools.  Analyses  by 
FCS  and  the  Department's  Economic 
Research  Service  found  that  the  menu 
planning  aspects  can  be  met  at  the 
Current  cost  of  food  in  the  National 
School  Lunch  and  School  Breakfast 
Programs.  Further,  these  analyses 
indicate  that  the  reimbursement 
structure  of  the  Programs,  along  with 
student  payments  for  meals  served, 
provide  sufficient  subsidy. 

Catalog  of  Federal  Assistance 

The  National  School  Lunch  Program 
and  the  School  Breakfast  Program  are 
listed  in  the  Catalog  of  Federal  Domestic 
Assistance  under  Nos.  10.555  and 
10.553,  respectively,  and  are  subject  to 
the  provisions  of  Executive  Order 
12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (7  CFR  Part 
3015,  Subpart  V  and  final  rule-related 
notice  at  48  Federal  Register  (FR) 
29112,  June  24,  1983.) 

Executive  Order  12778 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778.  Civil 


Justice  Reform.  This  final  rule  is 
intended  to  have  preemptive  effect  with 
respect  to  any  State  or  local  laws, 
regulations  or  policies  which  conflict 
with  its  provisions  or  which  would 
otherwise  impede  its  full 
implementation.  This  final  rule  is  not 
intended  to  have  retroactive  effect 
unless  so  specified  in  the  EFFECTIVE 
DATE  section  of  this  preamble.  Prior  to 
any  judicial  challenge  to  the  provisions 
of  this  final  rule  or  the  application  of 
the  provisions,  all  applicable 
administrative  procedures  must  be 
exhausted.  In  the  National  School 
Lunch  Program  and  School  Breakfast 
Program,  the  administrative  procedures 
are  set  forth  under  the  following 
regulations:  (1)  School  food  authority 
appeals  of  State  agency  findings  as  a 
resuh  of  an  administrative  review  must 
follow  State  agency  hearing  procedures 
as  established  pursuant  to  7  CFR 
210.18(q);  (2)  school  food  authority 
appeals  of  FCS  findings  as  a  result  of  an 
administrative  review  must  follow  FCS 
hearing  procedures  as  established 
pursuant  to  7  CFR  210.30(d)(3);  and  (3) 
State  agency  appeals  of  State 
Administrative  Expense  fund  sanctions 
(7  CFR  235.11(b))  must  follow  the  FCS 
Administrative  Review  Process  as 
estabhshed  pursuant  to  7  CFR  235.11(f). 

Information  Collection 

This  final  rule  contains  information 
collection  requirements  which  are 
subject  to  review  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  Chapter  35).  The  title, 
description,  and  respondent  description 
of  the  information  collections  are  shovra 
below  with  an  estimate  of  the  annual 
reporting  and  recordkeeping  burdens. 
Included  in  the  estimate  is  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information. 

Title:  National  School  Lunch  Program 
and  School  Breakfast  Program:  School 
Meals  Initiative  for  Healthy  Children. 

Description:  Under  this  final  rule, 
some  existing  recordkeeping  activities 
contained  in  7  CFR  parts  210  and  220 
would  be  affected.  The  OMB  control 
numbers  are  0584-0006  and  0584-0012, 
respectively. 

Description  of  Respondents:  State 
agencies,  school  food  authorities  and 
schools  doing  on-site  preparation  of 
meals. 


Federal  Register  /  Vol.  60.  No.  113  /  Tuesday,  June  13.  1995  /  Rules  and  Regulations        31189 


ESTIMATED  Annual  Recordkeeping  Burden 


7  CFR  210.8  (a)(3) 

Annual 

number  of 

respondents 

Annual 
frequency 

Average 

txirden  per 

response 

(hours) 

Annual  burden 
hours 

Existing 

20,249 
*  3.442 

12 
12 

2 
2 

485,976 

82.608 

-403.368 

New 

'These  respondents  represent  the  17%  of  school  food  authorities  which  are  found  through  administrative  reviews  conducted  urxler  §210.18  to 
have  courrting  arxj  claiming  deftcierx:ies  and  therefore  rrxjst  continue  using  the  current  edit  ctiecks. 


7  CFR  210.10/nutrient  analysis 
menu  planning 

Annual 

number  of 

respondents 

Annual 
frequency 

Average 

burden  per 

response 

Annutf  txjrden 

hours 

Existing 

New  

•14235 

180 

.333 

853246 
+853246 

Differerx»  

*  This  estimate  uses  approximately  20%  of  schools.  Please  note  that  ttie  current  OMB  approved  burden  is  based  on  70,455  schoote.  However, 
for  the  purposes  of  a  more  accurate  companson,  \t\e  current  burden  has  been  adjusted  here  to  include  the  same  numt)er  of  schools  used  to  de- 
termirw  ttie  new  burden. 


7  CFR  210.10/ foocHsased 
menu  planning 

Annual 

number  of 

resporxlents 

Annual 
frequency 

Average 

burden  per 
response 

Annual  burden 
hours 

Existing 

•71,176 
-56,941 

180 
180 

25 
25 

3202,920 
2,562,345 
-640.575 

New  ..._ 

Difference  „ „ 

*  Please  note  that  ttie  current  OMB  approved  burden  is  based  on  70,455  schools.  However,  for  the  purposes  of  a  more  accurate  comparison, 
the  current  txjrden  has  been  adjusted  here  to  include  ttie  same  number  of  schools  used  to  determir>e  the  new  burden. 
••  This  estimate  uses  approximately  80%  of  schools. 


7  CFR  210.15(b)(4) 


Annual 

numtier  of 

respondents 


Annual 
frequency 


Average 

txjrden  per 
response 


Annual  burden 
hours 


Existing  .... 

New  

DiffererK^ 


20249 


12 


52.333 


12,716291 
-12!716291 


7  CFR  220.8/nutrient  analysis 

Annual 

number  of 

respondents 

Annual 
frequency 

Average 

burden  per 

response 

Annual  burden 
hours 

Existing . . 

New  

Differerx»  

•12.117 

180 

.117 

255,184 
+255184 

•This  estimate  uses  approximately  20%  of  schools.  Please  note  ttiat  the  current  OMB  approved  burden  is  tased  on  49,962  schools.  However, 
for  the  purposes  of  a  more  accurate  comparison,  the  current  burden  has  been  adjusted  here  to  include  the  same  number  of  scfxxjls  used  to  de- 
termine the  new  burden. 


7  CFR  220.8/food-based 
menu  planning 

Annual 

number  of 

respondents 

Annual 
frequency 

Average 

tx;rden  per 

response 

Annual  burden 
hours 

Existing 

•60,585 
-48.468 

180 
180 

.083 
.083 

905,140 

724,112 

-181  028 

New  

Difference 

*  Please  note  that  the  current  OMB  approved  burden  is  based  on  49,962  schools.  However,  for  tt>e  purposes  of  a  more  accurate  comparison, 
the  current  burden  has  been  adjusted  here  to  include  the  same  number  of  schools  used  to  determine  the  new  burden. 
•*  This  estimate  uses  approximately  80%  of  schools. 


7CFR220.13(i) 

Annual 

number  of 

respondents 

Annual 
frequency 

Average 

burden  per 

response 

Annual  burden 
hours 

Existing  

5.658 

12 

34 

2.308  464 

New  

Difference  .'„ 

-2,308,464 
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As  required  by  section  3504(h)  of  the 
Paperwork  Reduction  Act  of  1980.  44 
U.S.C.  3504(h),  FCS  has  submitted  a 
copy  of  this  final  rule  to  OMB  for  review 
of  these  information  collection 
requirements.  Other  organizations  and 
individuals  desiring  to  submit 
comments  regarding  this  burden 
estimate  or  any  aspects  of  these 
information  collection  requirements, 
including  suggestions  for  reducing  the 
burdens,  should  direct  them  to  the 
Policy  and  Program  Development 
Branch,  Child  Nutrition  Division, 
(address  above)  and  to  the  Office  of 
Information  and  Regulatory  Affairs. 
OMB,  Room  3208.  New  Executive  Office 
Building,  Washington.  DC  20503, 
Attention:  Laura  Oliven.  Desk  Officer 
for  FCS. 

Background 

The  primary  purpose  of  the  National 
School  Lunch  Program  (NSLP),  as 
instituted  by  Congress  in  1946.  was  "to 
safeguard  the  health  and  well-being  of 
the  Nation's  children.  *   *   •"(Section 
2  of  the  National  School  Lunch  Act 
(NSLA).  42  U.S.C.  1751).  At  thatlime, 
nutritional  concerns  in  the  United 
States  centered  on  nutrient  deficiencies 
and  issues  of  underconsumption. 
Therefore,  overtime,  meal  requirements 
for  the  NSLP  (7  CPU  210.10)  were 
designed  to  provide  foods  sufficient  to 
approximate  one-third  of  the  National 
Academy  of  Sciences'  Recommended 
Dietary  Allowances  (RDA).  Participating 
schools  were  required  to  offer  meals  that 
comphed  with  general  patterns 
established  by  the  Department.  These 
patterns  were  developed  to  provide 
balanced  meals  by  focusing  on 
minimum  amounts  of  specific 
components  (meat/meat  alternate, 
breadA)read  alternate,  vegetables,  fruits 
and  milk)  rather  than  on  the  nutrient 
content  of  the  entire  meal.  Virtually  no 
substantive  changes  have  been  made  to 
these  patterns  since  the  program's 
inception. 

Over  the  past  50  years,  an  array  of 
scientific  knowledge  has  been 
"  developed  which  documents  that 
excesses  in  consumption  are  a  major 
concern  because  of  their  relationship  to 
the  incidence  of  chronic  disease.  The 
typical  diet  in  the  United  States  is  high 
in  fat,  saturated  fat  and  sodium  and  low 
in  complex  carbohydrates  and  fiber.  As 
a  result  of  this  accumulating  body  of 
scientific  research,  dietary 
recommendations  for  the  population  of 
the  United  States  were  developed  in  the 
late  1970"s.  These  recommendations 
were  followed  in  1980  by  the  Dietary 
Guidelines  for  Americans  (or  Dietary 
Guidelines),  issued  jointly  by  the 
Department  of  Agriculture  and  the 


Department  of  Health  and  Human 
Services.  These  Dietary  Guidelines  were 
subsequently  updated  in  1985  and  again 
in  1990.  Also  in  that  year,  Title  III  of  the 
National  Nutrition  Monitoring  and 
Related  Research  Act  of  1990  (Public 
Uw  (Pub.  L.)  101-445.  7  U.S.C.  5301. 
et.  seq.)  was  enacted.  This  law  requires 
that  the  Dietary  Guidelines  be  reviewed 
by  a  panel  of  experts  every  five  years  to 
determine  whether  the  existing 
standards  need  to  be  altered  and,  if  so, 
to  recommend  changes.  As  a  result  of 
this  process,  the  Ehetary  Guidelines  are 
based  on  the  best  available  scientific 
and  medical  knowledge.  (Readers 
wishing  a  more  detailed  discussion  of 
the  development  of  the  Dietary 
Guidelines  should  refer  to  the  preamble 
of  the  June  10, 1994,  proposal  at  59  PR 
30219.) 

The  cxurent  Dietary  Guidelines 
recommend  that  people  eat  a  variety  of 
foods;  maintain  a  healthy  weight; 
choose  a  diet  with  plenty  of  vegetables, 
fruits,  and  grain  products;  and  use  sugar 
and  sodium  in  moderation.  The  Dietary 
Guidelines  also  recommend  diets  that 
are  low  in  fat.  saturated  fat,  and 
cholesterol  so  that  over  time,  fat 
comprises  30  percent  or  less  of  caloric 
intake  and  saturated  fat  less  than  10 
percent  of  total  calories  for  persons  two 
years  of  age  and  older. 

Information  available  to  the 
Department  consistently  shows  that 
children's  diets,  including  meals  served 
in  schools,  do  not  conform  to  the 
recommendations  of  the  Dietary 
Guidelines.  Especially  significant  were 
the  findings  of  a  nationally 
representative  USDA  study  entitled  the 
School  Nutrition  Dietary  Assessment 
(SNDA)  study.  Released  in  October, 
1993.  the  SNDA  study  presented 
findings  on  the  nutrients  and  foods 
provided  in  school  meals  and  described 
the  dietary  intakes  of  students  on  a 
typical  school  day.  The  study  compared 
nutrients  provided  in  school  meals  with 
the  recommendations  of  the  Dietary 
Guidelines  on  fat  and  saturated  fat.  the 
National  Research  Council's  (NRC)  Diet 
and  Health  recommendations  on 
sodium,  cholesterol  and  carbohydrate 
intake,  and  the  current  objectives  that 
the  nutrients  provided  in  the  NSLP  meet 
one-third  of  the  RDA  and  that  the 
School  Breakfast  Program  (SBP)  meet 
one- fourth  of  t^e  RDA. 

The  findings  from  the  SNDA  study 
showed  that  school  lunches  meet  the 
nutrition  standards  established  at  the 
start  of  the  NSLP  in  the  late  1940's,  but 
the  study  also  showed  that  school 
lunches  exceed  the  recommended  levels 
of  fat  and  saturated  fat  established  by 
the  Dietary  Guidelines.  Specifically,  the 
average  percentage  of  calories  from  total 


fat  was  38  per  cent  compared  with  the 
recommended  goal  of  30  per  cent  or 
less;  and  the  percentage  from  saturated 
fat  was  15  per  cent,  compared  with  the 
recommended  goal  of  less  than  10  per 
cent.  The  study  also  found  that  children 
who  ate  the  school  lunch  consimied  a 
significantly  higher  amoimt  of  calories 
from  fat  than  children  who  brought  their 
lunch  from  home  or  obtained  a  lunch 
from  vending  machines  or  elsewhere  at 
school.  The  SNDA  study  also  showed 
that  while  school  meals  met  the  NRC 
recommendation  on  cholesterol,  the 
meals  did  not  meet  the  NRC 
recommendations  on  sodium  or 
carbohydrate  levels.  In  fact,  the  level  for 
sodium,  at  1.479  milligrams,  was  nearly 
two  times  the  NRC  lunch  target  of  800 
milligrams.  Even  though  the  SBP  did 
meet  most  of  the  recommendations  in 
the  Dietary  Guidelines,  the  number  of 
lunches  served  in  schools  far  exceeds 
the  number  of  breakfasts  served.  It  is 
clear,  therefore,  that  school  meals  do  not 
conform  overall  to  current  scientific 
knowledge  of  what  constitutes  a 
healthful  diet. 

The  SNDA  study  underscored  the  fact 
that  the  meal  patterns  have  not  kept  up 
over  the  years  with  scientific  knowledge 
about  diet.  This  situation  is  cause  for 
concern  because  it  demonstrates  the 
need  for  significant  improvement  if  the 
school  nutrition  programs  are  to  meet 
the  objective  of  the  NSLA  to  safeguard 
the  health  and  well-being  of  the  nation's 
children. 

As  the  first  step  toward  achieving 
meaningful  improvement  in  children's 
diets  and.  thus,  their  health  and  future 
well  being,  the  Department  considers  it 
necessary  to  update  the  regulations  by 
setting  specific  nutrition  criteria  for 
reimbursable  school  meals  including 
incorporating  the  RDA  for  key  nutrients, 
energy  allowances  for  calories,  and  the 
most  current  nutritional  standards  as 
outlined  in  the  Dietary  Guidelines  as 
requirements  for  the  NSLP  and  SBP. 
Before  proceeding  with  a  rulemaking, 
however,  the  Department  recognized  the 
importance  of  public  input.  To  obtain 
this  input,  the  Department  solicited 
comments  on  nutrition  objectives  for 
school  meals  through  public  hearings 
and  written  comments.  In  a  notice 
published  in  the  Federal  Register  (58 
FR  47853.  September  13, 1993),  the 
Department  annoimced  a  series  of  four 
public  hearings.  Any  person  who  was 
interested  could  register  to  speak  at  any 
of  the  hearings.  Persons  unable  to  testify 
in  person  were  invited  to  submit  written 
comments. 

A  total  of  363  witnesses  testified  at 
the  hearings,  and  an  additional  2.013 
written  comments  were  received  by  the 
Department,  representing  medical 
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professionals,  nutritionists  or  dietitians, 
public  health,  nutrition  or  food 
organizations  (21%);  the  general  public 
(21%);  parents  and  students  (21%); 
school  food  service  personnel,  school 
food  service  organizations  and  State 
education/child  nutrition  agencies 
(16%);  teachers,  school  officials  and 
school  associations  (11%);  food  industry 
(7%);  and  other  State  or  Federal 
agencies  or  members  of  Congress. 

In  general,  commenters  voiced 
support  for  the  goal  of  more  nutritious 
meals  which  meet  the  current  Dietary 
Guidelines.  However,  the  comments 
also  raised  some  concerns  about 
paperwork  burden,  the  quality  of  USDA 
donated  commodities  and  the  need  for 
enhanced  training  and  education. 
(Readers  wishing  a  complete  analysis  of 
the  themes  and  concerns  raised  by 
commenters  should  refer  to  the 
preamble  of  the  June  10, 1994,  proposal 
at  59  FR  30221-30225.) 

From  the  testimony  and  written 
comments,  the  Department  developed 
Guiding  Principles  and  a  Framework  for 
Action  to  address  the  need  for  a 
comprehensive,  integrated  plan  to 
improve  school  meals.  The  five  Guiding 
Principles  are: 

Healthy  children — Our  goal  is  to 
provide  our  Nation's  children  with 
access  to  school  meal  programs  that 
promote  their  health,  prevent  disease, 
and  meet  the  Dietary  Guidelines  for 
Americans. 

Customer  appeal — We  understand 
that  if  food  doesn't  look  good  or  taste 
good,  children  will  not  eat  it.  We  must 
involve  students,  parents,  teachers  and 
the  food  and  agriculture  community  in 
any  change  through  a  national  nutrition 
education  campaign,  using  the  media 
that  children  and  parents  imderstand 
and  the  language  that  they  speak. 

Flexibihty — We  have  to  reduce 
paperwork,  streamline  reporting 
systems,  recognize  regional  and 
economic  differences  and  offer  schools 
different  approaches  to  designing  menus 
that  meet  the  Dietary  Guidelines.  To  do 
this,  we  must  use  technology  more 
effectively. 

Investing  in  people — We  must 
provide  schools  and  school  food  service 
directors  with  the  training  and  technical 
assistance  they  need  to  bring  about 
nutrition  changes  in  the  school  meal 
programs  and  build  the  nutrition  skills 
of  oiu-  nation's  children,  and  thereby 
improve  their  health. 

Building  partnerships — To  meet  our 
national  health  responsibiUty  to 
American  children  and  to  increase  cost 
effectiveness,  we  must  forge 
partnerships  throughout  the  public  and 
private  sectors.  This  includes 
continuing  collaborative  efforts  with  our 


Federal  partners  at  the  Departments  of 
Education  and  Health  and  Human 
Services  and  building  bridges  to 
consumer  and  industry  groups. 

Guided  by  these  five  principles, 
USDA  constructed  a  comprehensive, 
integrated  framework  for  action: 

I.  Eating  for  Health:  Meeting  the 
Dietary  Guidelines.  School  meals' 
nutrition  standards  will  be  updated  and 
expanded  to  include  the  Dietary 
Guidelines  for  Americans  with 
standards  for  fat  and  saturated  fat  as 
well  as  required  nutrients. 

II.  Making  Food  Choices:  Nutrition 
Education,  Training  and  Technical 
Assistance.  It  is  not  enough  to  change 
the  food  on  the  plate.  We  must  also 
provide  the  knowledge  and  the  skills 
that  enable  children  to  make  choices 
that  lead  to  a  nutritious  diet  and 
improved  health.  It  also  is  vital  that 
local  meal  providers  receive  training  on 
how  to  improve  meal  quality.  This  dual 
initiative  to  educate  children  and  assist 
meal  providers  offers  many 
opportiuiities  to  influence  both  what 
foods  are  offered  by  schools  and  what 
foods  are  eaten  by  children. 

III.  Maximizing  Resources:  Getting  the 
Best  Value.  By  marshalling  all  available 
resources  and  strengthening 
partnerships  with  our  State  and  local 
cooperators,  we  wall  stretch  food  dollars 
and  cut  costs  while  improving  the 
nutritional  profile  of  commodities.  We 
wall  enhance  access  to  locally  grown 
commodities  and  better  use  regional 
agricultural  resources.  And  we  will 
provide  assistance,  training  and  the 
power  of  Federal  purchases  to  help 
school  administrators  manage  school 
meal  programs  in  a  more  cost-effective 
way. 

IV.  Managing  for  the  Futiu*: 
Streamlined  Administration.  It  is 
necessary  to  reduce  the  paperwork  and 
administrative  burdens  of  local 
administrators.  We  will  streamline 
procedures  and  emphasize 
administrative  flexibility  to  free  State 
and  local  food  program  managers  to 
concentrate  on  nutrition. 

June  10,  1994.  Proposed  Rulemaking 

As  an  important  part  of  this  overall 
initiative,  the  Department  published  a 
proposed  rule  on  June  10, 1994,  to 
update  and  expand  the  nutrition 
standards  for  the  school  meal  programs, 
to  incorporate  the  Dietary  GuideUnes 
into  the  NSLP  and  SBP  regulations  and 
to  require  that  school  meals  meet  the 
applicable  recommendations  of  the 
Dietary  Guidelines,  including  the 
quantified  standards  established  for  fat 
and  saturated  fat.  This  proposal  also 
sought  to  establish  new  menu  plaiming 
systems  that  would  facilitate 


compliance  with  the  proposed  updated 
nutrition  standards,  and  it  included 
proposals  to  reduce  paperwork  and 
streamline  program  administration  at 
both  the  State  and  local  levels. 

Under  this  proposal,  school  lunches 
would  be  required  to  provide,  over  a 
school  week's  menu  cycle,  one-tljird  of 
the  RDA  for  protein,  vitamin  A,  vitamin 
C,  iron  and  calcium  as  well  as  one-third 
of  the  energy  allowances  for  calories  for 
the  appropriate  age/grade  group. 
Breakfasts  would  be  required  to  provide 
one-fourth  of  the  RDA  for  the  same 
nutrients  and  for  calories  over  a  school 
week's  menu  cycle,  tn  addition,  under 
the  June  10th  proposal,  by  School  Year 
1998/1999,  at  the  latest,  both  breakfasts 
and  lunches  would  have  been  required 
to  comply  with  the  recommendations  of 
the  Dietary  Guidelines,  including  the 
limitations  on  fat  (30%  of  total  calories) 
and  satiu^ted  fat  (less  than  10%  of  total 
calories). 

To  provide  local  food  service 
directors  with  flexibility  to  meet  these 
nutrition  goals,  the  Department 
proposed  to  replace  the  current  rigid 
meal  patterns  with  a  method  of  menu 
plaiuiing  and  preparation  called 
Nutrient  Standard  Menu  Planning 
(NuMenus).  Under  NuMenus,  a  nutrient 
analysis  is  conducted  on  all  foods 
offered  as  part  of  reimbursable  meals 
over  a  school  week,  and  appropriate 
adjustments  are  made  to  ensure  that  the 
meals  meet  the  nutrition  standards.  In 
recognition  of  the  fact  that  some  school 
food  authorities  may  not  have  the 
computer  capability  or  the  access  to 
technical  support  necessary  to  conduct 
NuMenus  independently,  the  proposal 
allowed  school  food  authorities  to  use  a 
modified  form  of  NuMenus,  called 
Assisted  NuMenus,  under  which 
schools  could  arrange  for  menu 
development  and  nutrition  analysis  by 
other  entities,  such  as  State  agencies, 
consortiums  of  school  food  authorities 
or  consultants. 

Since  meals  would  no  longer  have 
had  to  conform  to  the  traditional  five- 
item  meal  pattern  structure,  the 
Department  proposed  that  a 
reimbursable  limch  must  include  a 
minimum  of  three  menu  items,  one  of 
which  had  to  be  an  entree  and  another 
which  had  to  be  fluid  milk.  (Fluid  milk 
is  required  by  section  9(a)(2)(A)  of  the 
NSLA,  42  U.S.C.  1758(a)(2)(A).) 
Moreover,  if  a  school  participates  in 
"offer-versus-serve"  (defined  in  current 
regulations  at  7  CFR  210.10(e)  and 
220.8(a)(3)).  the  child  must  select  at 
least  two  menu  items,  one  of  which 
would  be  an  entree.  (The  Department 
did  not  propose  to  extend  the 
requirement  concerning  entrees  to  the 
breakfast  program.)  Under  the  proposed 
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rule,  the  nutrients  in  all  menu  items  or 
other  foods  offered  as  part  of  the 
reimbursable  meal  would  be  analyzed  to 
determine  whether  or  not  the  nutrition 
standards  were  being  met.  However,  the 
nutrient  analysis  would  have  to  be 
wei^ted  to  reflect  the  nutrient  and 
calorie  levels  that  each  menu  item  or 
food  offered  actually  contributed  to  the 
meals.  Weighting  is  necessary  to 
indicate  the  proportion  the  menu  items 
and  foods  acttially  represent  in  the  meal 
service  offered,  rather  than  simply  being 
an  average  of  the  nutrients  in  all  of  the 
items  listed  on  the  menu. 

The  Department  also  proposed  to 
establish  a  nutrition  monitoring  system 
for  State  agencies  which  would  be 
coordinated  with  other  oversight 
activities.  Under  this  system,  State 
agency  reviewers  would  assess  the 
school's  nutrient  analysis  for  the  last 
completed  school  week  to  determine  if 
the  school  was  applying  the  correct 
methodology  and  was  properly 
conducting  the  analysis.  If  the  State 
agency's  review  indicated  that  the 
school  was  not  conducting  NuMenus 
accurately  or  was  not  applying  Assisted 
NviMenus  properly,  or  if  the  meals,  as 
offered,  did  not  comply  with  nutrition 
standards,  the  school  food  authority 
would  be  required  to  take  appropriate 
corrective  action  to  achieve  compliance. 
The  State  agency  would  monitor  the 
school's  corrective  action  efforts  to 
ensure  that  progress  was  being  made 
toward  compliance.  The  Stste  agency 
would  be  required  to  impose  fiscal 
sanctions  oniy  if  the  school's  violation 
was  intentional  or  the  school  refused  to 
comply  with  the  corrective  action  plan. 

Finally,  the  Department  proposed 
three  provisions  to  streamline  program 
administration.  The  first  of  these  would 
extend  the  Coordinated  Review  Effort 
(CRE)  review  cycle  from  four  to  five 
years,  thereby  providing  State  agencies 
with  additional  flexibility  to  undertake 
technical  assistance  and  corrective 
action  efforts.  The  second  provision 
would  eliminate  the  regulatory 
requirement  for  a  specific  type  of  edit 
check  on  daily  meal  counts  if  no  meal 
counting  or  claiming  problems  were 
identified  on  the  most  recent  CRE 
review.  Instead,  a  school  food  authority 
could  develop  and  implement  its  own 
system  of  internal  controls  to  ensure  the 
accuracy  of  claims.  Lastly,  the 
Department  proposed  removing  the 
regulatory  reqxiirement  that  school  food 
authorities  maintain  records  specifically 
to  documeojt  the  nonprofit  status  of  their 
food  service.  Rather,  the  records  kept  as 
a  normal  part  of  operating  a  business 
would  suffice. 

The  Department  established  a  90-day 
comment  period  on  this  proposal, 


which  expired  on  September  8. 1994. 
During  this  period,  the  Department 
received  over  14.000  comments.  The 
following  shows  the  niunber  of 
commenters  by  class  which  were 
received  on  the  June  10.  1994,  proposed 
rule  as  well  as  those  received  on  the 
January  27, 1995,  proposal  which  is 
discussed  in  more  detail  below: 


June 

Janu- 

10. 
1994. 

ary  27. 
1995. 

pro- 

pro- 

posed 

posed 

■ 

rule 

rule 

General  pubJic/others 

1,112 

9 

Parents/Grandparents/stu- 

dents 

1.967 
9.894 

0 

Sctxx)*  food  service  

199 

Medical/Registered  dieti- 

cians/Put>lic  heatth/Food 

262 

26 

Teachers/Professors/ 

School  organizations 

661 

79 

Food  Industry/Chefs 

180 

50 

Federal  agencies/Coo- 

nrpeft         

16 

0 

Totals        

14.092 

363 

All  of  these  comments  were 
considered,  and  a  detailed  discussion  of 
the  major  issues  and  concerns  raised  by 
commenters  occtus  later  in  this 
preamble. 

Public  Law  103-448  and  the  January  27, 
1995,  Proposed  Rulemaking 

Before  the  Department  could  finalize 
the  Jime  10, 1994.  proposal.  Pub.  L. 
103-448,  the  Healthy  Meals  for  Healthy 
Americans  Act  of  1994.  was  enacted  on 
November  2.  1994.  This  law  essentially 
codified  the  major  provisions  of  the 
June  10th  proposed  rule.  However,  the 
law  did  mandate  compliance  with  the 
Dietary  Guidelines  by  School  Year 
1996/1997 — two  years  earlier  than  the 
Department  had  proposed — although 
State  agencies  are  authorized  to  waive 
implementation  on  a  case-by-case  basis 
until  School  Year  1998/1999.  Public 
Law  103—448  also  provided  that  schools 
could  elect  to  use  a  "food-based"  system 
of  menu  planning  and  preparation  in 
Ueu  of  NuMenus  or  Assisted  NuMenus. 
The  law  further  directed  the  Department 
to  hold  a  public  meeting  with  affected 
parties  within  45  days  of  pubUcation  of 
a  proposed  rule  to  implement  the 
nutrition-related  provisions  of  Pub.  L. 
103-448.  Because  of  the  need  to 
expedite  the  rulemaking  activity,  the 
law  (section  112(c)  of  Pub.  L.  103-448, 
42  U.S.C.  1760(k)(2))  specifically 
exempted  this  meeting  from  the 
procedures  normally  required  under  the 
Administrative  Procedure  Act. 


On  January  27, 1995,  the  Department 
published  a  rule  (60  FR  5514)  proposing 
to  incorporate  the  statutory  requirement 
of  section  106(b)  of  Pub.  L.  103-448  (42 
U.S.C.  1758(f)(1))  that  school  meals 
conform  to  the  Dietary  Guidelines  by 
School  Year  1996/1997,  unless  a  waiver 
of  up  to  two  years  is  authorized  by  the 
State  agency.  The  rule  also  proposed 
revisions  to  the  existing  meal  pattern  to 
enable  schools  using  a  "food-based" 
menu  planning  system  to  comply  with 
the  updated  nutrition  standards 
including  the  recommendations  of  the 
Dietary  Guidelines.  Finally,  the 
proposal  included  a  provision  for  State 
agency  monitoring  of  food-based  menu 
planning  systems  to  ensure  compliance 
with  the  nutrition  standards,  similar  to 
the  monitoring  provisions  proposed  for 
NuMenus  and  Assisted  NiiMenus. 

In  developing  the  proposed  food- 
based  menu  planning  system,  the 
Department  retained  the  component 
structure  of  the  current  meal  patterns  for 
lunches  and  breakfasts  because  their 
familiarity  would  facilitate 
implementation  at  the  local  level. 
However,  the  Department  proposed 
revisions  to  the  age/grade  groups:  Two 
mandatory  age/grade  groupings: 
kindergarten  through  grade  6.  and  grade 
7  through  grade  12.  with  an  optional 
grouping  for  kindergarten  through  grade 
3.  These  groups  are  designed  to  reflect 
the  need  to  distinguish  the  nutrient  and 
caloric  needs  of  yoimger  and  older 
children  while  also  accommodating  the 
grade  structures  of  the  majority  of 
schools. 

Moreover,  the  Department  did  not 
propose  any  reductions  to  the  current 
miiumum  quantity  requirements  for  any 
components.  The  principal  differences 
between  the  proposed  food-based  menu 
planning  system  and  the  ciurent  meal 
patterns  reflect  increases  in  the 
quantities  of  vegetables/ fruits  and 
breads/grains  products  for  reimbursable 
lunches.  This  change  was  intended  to 
maintain  calories  while  reducing  fat. 
For  children  in  kindergarten  through 
grade  6,  the  Department  proposed  that 
the  serving  of  fruits/vegetables  be  three- 
quarters  of  a  cup  per  lunch  plus  an 
additional  one-half  cup  served  over  a 
five-day  period.  The  proposal  set  the 
minimum  quantity  of  vegetables/ fruits 
to  one  cup  per  lunch  for  children  in 
grades  7  through  12. 

With  respect  to  grains/breads,  the 
proposal  would  require  that  the  nvunber 
of  lunch  period  servings  per  week  for 
children  in  kindergarten  through  grade 
6  be  increased  from  the  current  8  to  12. 
For  children  in  grades  7  through  12.  the 
number  of  servings  would  be  increased 
from  8  (10  recommended)  to  15  per 
week.  To  provide  schools  with 
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flexibility  in  meeting  this  requirement, 
the  proposal  further  allowed  one  serving 
per  day  to  be  in  the  form  of  a  grain- 
based  dessert,  such  as  rice  pudding. 

The  Department  proposed  no  changes 
to  the  quantity  and  component 
requirements  for  breakfasts.  However, 
the  proposal  encouraged  school  food 
authorities  to  offer  children  in  grades  7 
through  12  an  additional  serving  of  the 
grains/breads  component  each  day.  This 
optional  increase  was  intended  to 
provide  sufficient  calories  to  meet  the 
needs  of  adolescent  children,  especially 
males,  when  the  fat  content  was 
modified  to  conform  to  the  Dietary 
GuideUnes. 

Finally,  to  provide  sufficient  State 
agency  oversight  of  meal  services 
employing  a  food-based  menu  planning 
system,  the  Department  proposed  to 
have  State  agencies  conduct  a  nutrient 
analysis  of  one  week's  meals  using  the 
school's  menus  and  supporting 
production  records.  Under  the  proposal, 
the  State  agency  would  be  required  to 
do  the  nutrient  analysis  once  every  five 
years  and  could  combine  the  analysis 
with  administrative  review  activity.  As 
noted  above,  all  school  food  authorities 
will  be  required,  beginning  with  School 
Year  1996/1997,  unless  the  requirement 
is  temporarily  weiived.  to  comply  with 
the  Department's  nutrition  standards, 
including  the  Dietary  Guidelines.  Since 
schools  using  a  food-based  planning 
system  will  not  generally  be  conducting 
routine  analyses  of  their  meals  and. 
therefore,  will  have  no  records 
documenting  compliance,  it  will  be 
necessary  for  the  State  agency  to 
determine  whether  or  not  the  way  the 
school  is  using  the  food-based  menu 
planning  system  actually  produces 
meals  that  meet  the  nutrition  standards. 
In  the  interests  of  flexibility,  however, 
the  proposal  also  would  have 
authorized  the  Department  to  approve 
alternative  review  methodologies 
proposed  by  a  State  agency  if  they 
provided  the  same  degree  of  assurance 
that  school  meals  are  in  compliance 
with  all  nutrition  standards. 

The  Department  allowed  a  45-day 
comment  {>eriod.  during  which  363 
comment  letters  were  received.  (See 
chart  earlier  in  this  preamble  for  a 
detailed  list  of  the  number  of 
commenters  by  type.)  Moreover,  on 
February  17.  1995.  the  Department 
conducted  a  public  meeting  and  invited 
representatives  of  the  health,  nutrition, 
education,  food  service  and  food 
industry  communities  to  participate. 
Members  of  the  general  public  were  also 
invited  to  attend  and  address  the 
meeting.  Twenty-six  persons  spoke  at 
this  meeting,  and  their  comments  were 


also  analyzed  and  considered  in 
developing  this  final  regulation. 

Development  of  the  Final  Rule 

This  final  rule  incorporates  provisions 
from  both  the  June  10. 1994.  and  the 
January  27. 1995.  proposed  rules.  In 
finalizing  the  two  proposals,  the 
Department  established  the  same 
nutrition  standards  for  all  menu 
planning  approaches,  including  the  key 
nutrients  that  must  be  met.  In  essence, 
this  rule  provides  an  array  of  menu 
planning  methods  for  school  food 
authorities  to  choose  from  to  meet  the 
Dietary  Guidelines.  The  remainder  of 
this  preamble  addresses  the  key  issues 
raised  by  commenters  on  both 
proposals. ' 

Nutrition  Standards:  Dietary  Guidelines, 
RDA  and  Calories 

As  mentioned  earlier,  both  proposals 
would  have  incorporated  the  Dietary 
Guidelines  as  well  as  specific  standards 
for  RDA  and  calories  into  the  NSLP  and 
SBP  regulations.  Under  the  proposals, 
school  lunches  would  be  required  to 
meet  one-third  of  the  RDA  for  protein, 
vitamin  A.  vitamin  C.  iron  and  calcium 
as  well  as  one-third  of  the 
Recommended  Energy  Intake  (calories). 
School  breakfasts  would  be  required  to 
provide  one-fourth  of  the  RDA  for  the 
same  nutrients  and  calories.  Moreover, 
in  the  June  10,  1994,  rulemaking,  the 
Department  proposed  incorporation  of 
the  recommendations  of  the  1990 
Dietary  Guidelines  appropriate  for 
school  meals  and  announced  its 
intention  to  review  modifications  or 
additions  in  subsequent  issues  of  the 
Dietary  Guidelines  for  possible  future 
inclusions  in  the  applicable  program 
regulations.  The  proposed  rulemaking 
also  would  have  required  full 
implementation  by  School  Year  1998/ 
1999. 

However,  section  106(b)  of  Pub.  L. 
103-448.  the  Healthy  Meals  for  Healthy 
Americans  Act  of  1994,  amended 
section  9  of  the  NSLA,  42  U.S.C. 
1758(f)(2)(C).  to  require  that  school 
meals  meet  the  reconunendations  of  the 
Dietary  Guidelines  in  School  Year  1996/ 
97.  The  January  27. 1995,  proposal, 
therefore,  included  this  requirement 
along  with  the  statutory  authority  for 
State  agencies  (provided  by  section 
106(b)  (42  U.S.C.  1758(f|(2)(B))  to  waive 
implementation  on  a  case-by-case  basis 
until  no  later  than  School  Year  1998/ 
1999.  Section  106(b)  of  Pub.  LJ03-448 
(42  U.S.C.  1758(f)(1)(B))  also  requires 
compliance  with  the  Dietary  Guidelines 
as  they  evolve.  That  is,  the  Department 
will  adjust  the  nutritional  standards  of 
the  NSLP  and  SBP  if  and  when  changes 
are  made  to  the  Dietary  Guidelines. 


Over  2.000  of  the  more  than  14.000 
commenters  on  the  June  10,  1994, 
proposal  addressed  the  Dietary 
Guidelines;  of  these,  nearly  1.800 
supported  their  use  as  the  basis  for  the 
nutrition  standards  for  school  meals.  In 
addition,  over  900  commenters  from  the 
school  food  service  community  felt  that 
the  Dietary  Guidelines  could  be 
implemented  faster  if  they  had  the 
option  to  plan  and  prepare  meals  using 
a  food-based  menu  planning  system. 
Also,  these  commenters  felt  that  a  food- 
based  menu  planning  system  would 
support  the  goal  of  the  Dietary 
Guidelines  to  increase  consumption  of 
fruits  and  vegetables.  The  basis  for  this 
latter  conunent  was  a  perception  that 
nutrient  analysis  seemed  to  focus  on  the 
nutrient  content  of  individual  foods 
rather  than  emphasizing  the  food 
groups,  especially  as  depicted  by  the 
Food  Guide  Pyramid,  jointly  issued  by 
the  Department  of  Health  and  Hiunan 
Services  and  USDA.  The  Department 
wishes  to  note  that  both  proposals,  as 
well  as  this  final  rule,  reflect  the  Dietary 
Guidelines  which  the  Food  Guide 
Pyramid  presents  visually.  The 
Department  fully  intends  to  continue 
using  the  Pyramid  to  promote 
nutritionally  sound  diets  for  the 
American  people,  and  the  Department 
expects  the  Pyramid  to  continue  making 
a  major  contribution  to  nutrition 
education  in  the  school  meal  programs 
and  among  the  general  public. 

In  view  of  the  support  by 
commenters,  the  scientific  consensus 
recommending  the  Dietary  GuideUnes 
and  the  subsequent  statutory  provisions, 
the  Department  is  incorporating  the 
appropriate  recommendations  of  the 
Dietary  Guidelines  into  this  final  rule  at 
§  210.10(b)  (3)  and  (b)(4)  and  §  220.8(a) 
(3)  and  (4).  and  is  requiring  compliance 
with  these  recommendations  by  School 
Year  1996/97  unless  a  waiver  not  to 
exceed  two  years  (to  School  Year  1998/ 
99  at  the  latest)  is  authorized  by  the 
State  agency  (§  210.10(o)  and 
§  220. 8(m)).  The  law  does  provide  the 
Department  with  the  authority  to 
establish  a  later  date  for  compliance  (42 
U.S.C.  1758(f)(2)(B)),  but  the 
E)epartment  does  not  consider  a  general 
extension  appropriate  given  the 
importance  of  implementing  the  Dietary 
Guidelines  as  expeditiously  as  possible. 
As  noted  above,  the  statute  (42  U.S.C. 
1758(f)(1)(B))  also  requires  compliance 
with  the  most  recent  Dietary  Guidelines. 
Therefore,  this  final  regulation  specifies 
compliance  with  the  1 990  Dietary 
Guidelines,  the  most  recent  version  to 
date.  The  Department  will  revise  the 
school  nutrition  standards  as  necessary 
in  the  future  to  incorporate  any 
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appropriate  updates  to  the  Dietary 
Guidelines. 

Over  1,700  commenters  specifically 
addressed  the  proposed  provisions  to 
implement  the  Dietary  Guidelines' 
recommendation  on  limiting  the  levels 
of  calories  from  fat  and  saturated  fat. 
The  majority  of  these  commenters  were 
parents  and  students.  Many  parents 
were  concerned  that  the  levels 
established  by  the  Dietary  Guidelines 
were  too  low  for  children  and  that 
overemphasizing  the  need  to  limit  fat 
would  lead  to  eating  disorders.  Other 
commenters  suggested  that  the  level  for 
fat  be  set  at  32  per  cent,  not  30  per  cent, 
because  they  believed  that  student 
participation  might  decline  if  fat  is 
reduced  too  much.  The  Department 
notes,  however,  that  approximately 
three-quarters  of  the  comments  received 
from  the  public  health  sector  agreed 
with  the  proposed  levels. 

The  final  regulation  includes  the 
current  recommendations  of  the  Dietary 
Guidelines  for  fat  and  saturated  fat  as 
proposed  because  the  Dietary 
Guidelines  represent  the  best  scientific 
knowledge  on  nutrition  currently 
available  for  everyone  above  the  age  of 
two.  Moreover,  Congress  mandated  that 
school  meals  comply  with  the  Dietary 
Guidelines  in  recognition  of  the  fact  that 
they  represent  scientific  consensus. 
Given  this  statutory  mandate,  the 
Department  has  no  authority  to  alter  the 
current  recommendations  regarding 
limits  on  fat  and  saturated  fat. 

The  Department  recognizes  the 
importance  of  encouraging  children  to 
accept  meals  with  reduced  fat  content. 
Merely  enacting  policies  v«ll  not 
accomplish  change.  That  is  why  USDA 
established  Team  Nutrition  to 
implement  "Making  Food  Choices,"  our 
nutrition  education,  training  and 
technical  assistance  effort.  The  mission 
of  Team  Nutrition  is  to  improve  the 
health  of  children  by  creating 
innovative  public  and  private 
partnerships  that  promote  healthy  food 
choices  through  the  media,  schools,  at 
home  and  the  community. 

As  part  of  this  overall  effort,  the 
Department  has  established  the 
Children's  Nutrition  Campaign — a 
multi-faceted  education  program 
delivered  through  the  media,  in  schools 
and  at  home  that  builds  skills  and 
motivates  children  to  make  healthy  food 
choices.  The  campaign  will  bring 
proven,  focused,  science-based  nutrition 
messages  to  children  in  a  language  that 
they  understand  while  strengthening 
social  support  for  children's  healthy 
food  choices  among  parents,  educators 
and  food  service  professionals.  To 
accomplish  this  goal,  the  Department  is 
building  partnerships  with  public  and 


private  sector  organizations,  such  as  the 
Walt  Disney  Company,  Scholastic  Inc. 
and  the  National  PTA  to  name  only  a 
few. 

The  Department  is  also  promoting  a 
Training  Flan  for  Healthy  School 
Meals — a  strategic  plan  for  "change- 
driven"  training  to  provide  support  to 
school  food  service  personnel 
implementing  the  Dietary  Guidelines. 
Through  this  plan,  the  Department  will 
ensure  that  school  nutrition  and  food 
service  personnel  have  the  education, 
motivation,  training,  and  skills 
necessary  to  provide  healthy  meals  that 
are  appealing  to  the  children  and  meet 
the  nutrition  standards  established  by 
this  rule.  As  initial  steps  in  this 
approach,  the  Department  has 
developed  improved  recipes  for  schools 
and  is  working  with  the  American 
Culinary  Federation  to  share  recipes  and 
techniques  in  food  preparation  with  the 
school  food  service  community. 

In  Fiscal  Year  1995,  the  Department  is 
also  awarding  $4.4  million  in  Team 
Nutrition  Grants  to  enable  States  to  start 
or  expand  training  and  technical 
assistance  activities  for  local  food 
service  personnel.  The  Department 
expects  these  grants  to  result  in  more 
expeditious  compliance  with  the 
Dietary  Guidelines. 

The  Department  considers  that 
providing  accurate  information  about 
nutrition  through  the  Children's 
Nutrition  Campaign,  as  well  as 
assistance  with  meal  planning  and 
preparation  offered  through  the  Training 
Plan  for  Healthy  School  Meals,  will  go 
far  toward  maintaining,  or  even 
increasing,  participation  in  more 
healthful  school  meal  programs. 

To  comply  with  the  Dietary 
Guidelines,  schools  will  also  need  to 
decrease  the  levels  of  sodium  and 
cholesterol  and  increase  the  amoimt  of 
dietary  fiber  and  total  carbohydrates  in 
school  meals.  The  Department  did  not 
propose  specific  levels  for  these 
components  because  numeric  targets  are 
not  established  by  the  current  Dietary 
Guidelines.  However,  progress  in  this 
area  will  be  assessed  in  a  variety  of 
ways  including  gradual  reductions  in 
sodium,  and  if  necessary,  cholesterol 
levels,  and  increased  use  of  vegetables, 
fruits  and  grain  products. 

In  addition,  the  Department  did  not 
propose  measuring  sugar  or 
carbohydrate  levels  or  the  school's 
success  in  offering  a  variety  of  foods.  As 
stated  in  the  June  10th  proposal, 
specific  levels  are  not  established  by  the 
current  Dietary  Guidelines  for  these 
components.  The  Department  believes, 
however,  that  the  provisions  of  this  final 
rule  actively  promote  an  increase  in  the 


amount  and  variety  of  fruits,  vegetables 
and  grain  products  in  school  meals. 

Approximately  2,600  comments 
addressed  one  or  more  of  the  above 
issues.  The  large  majority  of  these  were 
fi'om  school  food  service  personnel, 
although  more  than  250  were  from  the 
public  health  commujiity,  with  the 
majority  of  these  agreeing  with  the 
Department's  decision  not  to  establish 
numeric  levels.  With  respect  to  the 
recommendations  on  sodium,  dietary 
fiber,  and  cholesterol,  the  number  who 
supported  including  the 
recommendations  without  specific 
limits  was  about  the  same  as  the  number 
who  wanted  a  specific  limit.  For  sugar 
and  other  carbohydrates,  the  majority 
suggested  that  the  Department  establish 
nimieric  levels.  At  this  time,  the  Dietary 
Guidelines  do  not  recommend 
quantitative  levels  of  sodium,  fiber, 
diolesterol,  sugar  or  carbohydrates. 
Therefore,  the  final  rule  does  not 
establish  any  numeric  standards  for  any 
of  these  nutrients  or  dietary 
components.  The  provisions  on  the 
Dietary  Guidelines  are  found  at 
§  210.10(b)  and  §  220.8(a). 

Additional  RDA/Tolerances  for  RDA 

Over  300  commenters,  approximately 
half  from  the  school  food  service 
community,  addressed  the  minimum 
standards  for  RDA  and  calories.  Some 
commenters  recommended  additional 
nutrients  that  should  be  measured  such 
as:  potassium,  thiamine,  riboflavin, 
copper,  magnesium,  zinc  and  B 
vitamins.  Others  asked  that  tolerance 
levels  for  meeting  the  required  nutrients 
and  calorie  levels  be  established.  As 
stated  in  the  June  10th  proposal,  the 
included  nutrients  were  chosen  because 
they  are  the  key  nutrients  that  promote 
growth  and  development.  Moreover,  the 
presence  of  some  of  these  nutrients  is  an 
indication  that  other  important 
nutrients  such  as  those  suggested  by 
commenters  are  present  as  well. 
Further,  they  are  consistent  with  those 
required  in  the  Nutrition  Labeling  and 
Education  Act  of  1990  (Pub.  L.  101-535) 
and,  thus,  are  clearly  identified  on 
labels  or  food  specifications.  The 
Department  considers  that  measurement 
of  nutrients  would  be  too  complex  and 
burdensome  if  they  are  not  included  on 
labels.  Therefore,  the  Department  does 
not  intend  to  add  any  other  nutrients  to 
those  already  proposed.  Finally,  with 
respect  to  tolerances,  the  Department 
does  not  consider  it  appropriate  to 
include  them  as  part  of  the  regulatory 
standards,  since  those  standards 
represent  minimums  which  school  food 
authorities  should  always  strive  to  meet. 
The  Department  also  notes  that,  as  will 
be  discussed  later  in  this  preamble. 
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schools  which  are  making  good  faith 
efforts  to  comply  will  not  be  held 
fiscally  accountable  if  they  do  not  meet 
the  standard  precisely.  The  RDA 
requirements  are  found  at  §  210.10(b) 
and  §  220.8(a). 

Menu  Planning  Systems 

As  discussed  above,  the  June  10, 
1994,  proposal  would  have  required  all 
school  food  authorities  to  plan  and 
prepare  meals  using  Nutrient  Standard 
Menu  Planning  (NuMenus)  or  its 
corollary,  Assisted  Nutrient  Standard 
Menu  Planning  (Assisted  NuMenus). 
Over  8,600  commenters  addressed  the 
concept  of  NuMenus.  The  large  majority 
were  from  school  food  service 
personnel.  Many  of  these  comments 
stated  that  the  NuMenus  concept  was 
too  complex  and  inflexible  and  that  it, 
and  Assisted  NuMenus,  should  just  be 
options  for  menu  planning.  Some 
commenters  felt  that  the  proposed 
system  would  have  the  effect  of 
reducing  choices  for  students  and 
would  lower  the  quality  of  meals  served 
because  of  perceived  increases  in  costs 
associated  with  implementation  and 
training. 

Further,  over  2,500  commenters 
addressed  the  concept  of  Assisted 
NuMenus.  Approximately  half  of  these 
commenters  were  from  the  school  food 
service  area,  while  more  than  700  were 
students  or  their  families,  over  250  were 
teachers  or  other  school  officials,  and 
over  300  from  other  sources.  Nearly  900 
commenters  believed  Assisted 
NuMenus  was  inflexible,  and  about  450 
found  the  system  too  complex.  More 
than  200  commenters  specifically 
recommended  that  schools  without  the 
resources  for  NuMenus  be  allowed  to 
continue  using  a  meal  pattern.  Other 
significant  issues  involved  concerns 
about  costs,  possible  outside  control 
over  menus  and  lack  of  responsiveness 
to  local  needs.  Finally,  a  few 
commenters  requested  that  the 
Department  provide  a  set  of  menus, 
recipes,  procurement  specifications  and 
preparation  techniques. 

In  addition  to  the  issues  raised  about 
menu  choices  and  costs,  the  Department 
notes  that  many  commenters  were 
primarily  concerned  about  being 
required  to  adopt  NuMenus  or  Assisted 
NuMenus.  The  Department  would  like 
to  point  out  that  many  commenters 
underestimated  the  flexibility  of 
nutrient  standard  menu  planning.  In 
fact,  this  system  is  inherently  flexible 
since  meals  would  no  longer  be 
restricted  to  specific  components  and 
quantities.  In  addition,  nutrient 
standard  menu  planning  supports 
accommodation  of  ethnic,  regional,  and 
vegetarian  choices.  The  concern  about 


limiting  menu  planning  options  was 
addressed  by  the  January  27,  1995, 
proposal  that  allows  schools  to  elect  a 
food-based  menu  planning  system  in 
lieu  of  NuMenus  or  Assistet^  NuMenus. 
The  Department  is  retaining  NuMenus 
and  Assisted  NuMenus  in  this  final 
regulation  (at  §  210.10  (i)  and  (j)  and 
§  220.8  (e)  and  (f))  because  it  continues 
to  believe  that  these  two  systems  can  be 
valuable  menu  planning  options  in  that 
they  allow  maximum  flexibility.  In  fact, 
these  are  the  only  systems  that  the 
Department  has  identified  which  allow 
menu  plaimers  to  assess  their  actual 
compliance  with  the  quantified 
recommendations  of  the  Dietary 
Guidelines  and  the  other  nutrition 
standards.  The  Department  also  notes 
that  section  9(f)(2)(C)(i){II)  of  the  NSLA, 
as  amended  by  section  106(b)  of  Pub.  L. 
103-448,  requires  that  these  two 
systems  be  available  to  local  school  food 
authorities.  The  Department 
acknowledges  that  Assisted  NuMenus 
may  be  less  responsive  to  local 
conditions  than  NuMenus,  but  it  still 
provides  a  viable  option  for  schools 
which  are  unable  to  conduct  nutrient 
analysis  themselves,  but  do  not  wish  to 
continue  with  a  more  rigid  meal  pattern 
approach.  Furthermore,  unlike  the  food- 
based  system.  Assisted  NuMenus  will 
provide  schools  with  accurate  analyses 
of  the  nutrient  content  of  the  meals  they 
are  serving  so  that  schools  will  be  better 
able  to  determine  their  level  of 
compliance  with  the  Dietary  Guidelines 
and  other  nutrition  standards,  thus 
alerting  schools  to  needed  menu 
adjustments.  A  more  detailed  discussion 
of  the  proposed  methodology  occurs 
later  in  this  preamble. 

National  Nutrient  Database  for  the 
Child  Nutrition  Programs 

Successful  conduct  of  nutrient 
analysis  requires  accurate  information 
about  the  nutrient  content  of  foods.  To 
meet  this  need,  the  Department  has 
developed  a  centralized  National 
Nutrient  Database  that  provides 
standard  reference  information  on  the 
foods  and  recipes  used  in  the  NSLP  and 
SBP.  As  described  in  the  preamble  to 
the  June  10,  1994,  proposal  (59  FR  at- 
30229-30),  this  database  contains 
information  on  the  nutritional 
composition  of  (1)  commodities 
supplied  by  the  Department,  (2) 
standard  reference  food  items  used  in 
the  NSLP  and  SBP,  (3)  Quantity  Recipes 
for  School  Food  Service  developed  by 
the  Department  and  (4)  commercial 
products  for  which  the  manufacturer 
has  submitted  nutrient  analysis.  The 
proposal,  at  §  210.10(k)(l)  and 
§  220.8(j)(l),  required  that  this  database 
be  incorporated  into  all  software 


systems  used  to  support  NuMenus  and 
Assisted  NuMenus,  and  the  Department 
gave  assurance  that  the  database  would 
be  made  available  free  of  charge  to 
software  companies  and  would  be 
regularly  updated  to  ensure  that  the 
database  is  as  accurate  and  current  as 
possible. 

The  Department  received  about  150 
comments  specifically  on  the  database, 
primarily  from  school  food  service 
personnel.  Most  of  the  commenters  were 
concerned  that  it  might  be  too  difficult 
to  add  local  recipes  to  the  database, 
while  a  few  believed  it  would  prove 
difficult  to  add  locally  available 
processed  foods.  Finally,  there  was 
some  concern  that  food  processors 
might  be  required  to  pay  a  fee  to  have 
their  products  included  in  the  database. 

The  Department  recognizes  that  the 
effectiveness  of  this  database  is  partially 
dependent  on  the  willingness  of  the 
food  industry  to  submit  data  about  their 
processed  products.  To  ensure  that 
processed  foods  are  well  represented  in 
the  database,  the  Department  has  met 
with  food  industry  representatives  to 
resolve  issues  related  to  the  submission 
of  processed  food  information.  As  a 
result  of  these  meetings,  the  Department 
has  taken  a  number  of  actions  to 
improve  the  submission  process.  For 
example,  the  data  submission  disk  has 
been  revised  to  make  data  entry  easier, 
and  the  Department  is  accepting 
unrounded  data  generated  by  the  food 
industry  and  some  provisional  data.  The 
Department  has  also  reduced  the  details 
which  must  be  reported  for  quality 
control  purposes  and  has  given  industry 
greater  flexibility  in  submitting  samples 
of  their  laboratory  results.  The 
Department  will  continue  to  work  with 
the  food  industry  to  improve  the  system 
for  including  processed  foods  in  the 
database.  The  Department  also  wishes  to 
emphasize  that,  while  processors  may 
pay  to  have  their  products  analyzed, 
there  is  no  fee  for  having  the  product 
included  in  the  database.  Finally,  while 
the  Department's  database  will  not 
include  local  recipes  and  locally 
available  processed  foods,  the  software 
being  developed  for  schools  to  use  in 
nutrient  analysis  will  have  a  feature 
allowing  the  incorporation  of  local 
recipes  and  products. 

School  Food  Senice  Software  Systems 

The  Department  acknowledges  that 
computer  software  is  essential  to 
NuMenus  and  Assisted  NuMenus,  since 
without  effective  software  it  would  be 
nearly  impossible  for  school  food 
authorities  to  conduct  the  mathematical 
and  analytical  tasks  associated  with 
nutrient  analysis.  Therefore,  the  June 
10,  1994,  proposal  required  school  food 
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authorities  to  use  a  software  system  that 
FCS  bad  determined  met  a  set  of 
minimum  requirements.  The 
Department  is  undertaking  software 
evaluation  as  a  means  of  providing 
•    technical  assistance  to  local  schools 
seeking  to  implement  NuMenus  or 
Assisted  NuMenus.  While  the 
determination  would  not  constitute  an 
endorsement  by  either  FCS  or  the 
Department,  it  would  ensure  that  the 
software  used  by  local  school  food 
authorities  has  been  proven  to  support 
the  program  requirements  for  NuMenus 
and  Assisted  NuMenus.  All  approved 
software  will  perform  the  following 
specific  operations:  (1)  Compute  a 
weighted  nutritional  analysis  of  meals, 
(2)  weight  and  average  the  RDA  to 
estabhsh  new  nutrient  standards,  (3) 
convert  the  nutritional  analysis 
information  on  any  label  to  100  grams, 
(4)  create  and  analyze  recipes  and  (5) 
print  a  calendar  format.  Also,  the 
software  will  provide  for  a  local 
database  into  which  local  recipes  and 
locally  available  processed  foods  can  be 
loaded  for  analysis.  The  Department 
intends  to  continue  working  with  the 
computer  software  industry  to  develop 
and  improve  software  applications  for 
nutrient  analysis.  The  Department  is 
also  currently  working  with  the  software 
industry  to  modify  their  packages  to 
allow  for  a  combined  weighted 
breakfast/lunch  analysis  for  those 
schools  wishing  to  take  advantage  of 
this  menu  planning  option.  The 
database  requirements  are  foimd  at 
§  210.10(i)(4)  and  §  220.8(e)(4). 

The  Department  received 
approximately  4,800  comments  on  the 
software  requirements.  Nearly  3,700 
commenters,  primarily  from  those  in 
school  food  service,  raised  concerns 
about  the  cost  of  computers  and 
software  needed  for  NuMenus  and 
Assisted  NuMenus.  Over  950 
commenters  believed  the  Department 
should  provide  or  pay  for  the  software, 
while  over  2,700  maintained  that  the 
equipment  and  software  would  be  too 
costly  for  local  schools.  The  remainder 
raised  concerns  about  the  complexity  of 
these  systems  and  the  need  for  adequate 
training. 

The  Department  appreciates  these 
concerns  but  does  not  believe  it  would 
be  appropriate  or  practical  for  the 
Department  to  develop  software  because 
local  schools  must  have  flexibility  to 
select  the  software  that  is  best  for  their 
particular  circumstances.  If  the 
Department  were  to  provide  a  specific 
package,  it  would  not  be  compatible 
with  the  variety  of  computer  systems 
currently  in  use,  and  in  many  cases 
would  not  include  additional 
applications  which  the  local  school 


might  want.  The  Department  notes  that 
the  price  of  computer  hardware  and 
software  will  vary  widely,  depending  on 
several  factors,  including  the  ability  of 
the  software  to  perform  additional 
functions  such  as  maintaining 
inventory.  Nevertheless,  some  approved 
software  is  already  available  at  nominal 
cost.  The  Department  anticipates  that,  as 
competition  in  this  field  increases, 
market  forces  will  make  approved 
software  even  more  affordable.  It  also 
must  be  recognized  that,  when  averaged 
over  the  life  of  the  software  and  the 
niunber  of  meals  being  served,  the 
acquisition  cost  should  be  quite  modest. 

Finally,  given  the  range  of  software 
which  the  Department  anticipates  being 
available  for  local  schools  to  choose 
from,  it  would  not  be  possible  for  the 
Department  to  provide  uniforin  training. 
However,  software  companies  routinely 
provide  detailed  training  as  part  of  the 
cost  of  software,  so  local  schools  should 
not  experience  any  significant  extra  cost 
for  training. 

Weighted  Averages 

Sections  210.10(k)(2)  and  220.8(j)(2) 
of  the  Jime  10, 1994,  proposal  would 
have  required  school  food  authorities  to 
determine  compliance  with  the 
nutrition  standards  by  conducting  a 
weighted  analysis  of  all  foods  served  to 
children  as  part  of  their  reimbursable 
meals.  Thus,  if  children  are  offered  a 
choice  of  more  than  one  entree  (e.g., 
pizza  and  fish  sticks)  the  analysis  would 
give  more  weight  to  the  nutrients  in  the 
more  popular  item  and  correspondingly 
less  weight  to  those  in  the  less  popular 
item.  For  example,  if  75  percent  of  the 
children  select  pizza  and  25  percent 
select  fish  sticks,  the  nutrients,  calories 
and  other  components  of  the  pizza 
would  count  for  three  times  as  much  as 
those  in  the  fish  sticks.  The  purpose  of 
this  procedure  is  to  ensure  that  the 
menu  planner  receives  an  accurate 
picture  of  the  entire  food  service's 
compliance  with  the  nutrition  standards 
and  to  avoid  situations  in  which  token 
items  on  a  menu  could  make  the  meal 
service  appear  to  be  in  compliance  even 
though  these  items  are  rarely  selected. 

The  Department  received  nearly  3,000 
comments  on  this  provision,  over  2,700 
from  school  food  service  personnel. 
While  a  few  commenters  agreed  with 
the  proposal,  nearly  1,300  maintained 
that  the  procedure  would  be  too 
complex,  and  nearly  100  specifically 
cited  the  difficulty  of  separating  out  the 
a  la  carte  service  of  items  that  are  also 
part  of  a  reimbursable  meal. 
Approximately  1 ,000  conunenters  raised 
concerns  about  potential  increases  in 
paperwork  and  meal  costs  as  well  as  the 
possibility  that  schools  would  limit 


choices,  thereby  reducing  participation. 
Many  commenters  contended  that 
school  food  authorities  would  be  held 
accountable  for  children's  food 
preferences,  but  that  children  frequently 
do  not  select  foods  that  are  best  for 
them.  Some  commenters  reconunended 
alternatives  to  weighted  analysis,  such 
as  averaging  the  nutrients  in  all  of  the 
menu  items  regardless  of  whether  or  not 
the  items  are  routinely  selected  or 
averaging  the  nutrients  in  the  most 
popular  entrees  (up  to  a  maximum  of 
three  if  more  than  three  are  offered),  the 
method  employed  in  a  Nutrient 
Standard  Menu  Planning  demonstration 
project  in  California. 

Tne  Department  appreciates 
commenters  concerns  and 
recommendations.  With  respect  to 
concerns  about  cost  and  complexity,  the 
Department  notes  that  the  software 
designed  to  accommodate  NuMenus  and 
Assisted  NuMenus  will  have  the 
capacity  to  perform  a  weighted  nutrient 
analysis  just  as  it  performs  other 
calculations.  Food  service  persormel, 
therefore,  should  experience  much  less 
difficulty  with  weighted  nutrient 
analyses  than  they  predicted  in  their 
comments.  Moreover,  while  it  may  be 
necessary  in  some  cases  for  schools  to 
account  for  menu  and  a  la  carte  items 
separately,  in  most  cases  school  food 
service  personnel  will  be  able  to  make 
reUable  estimates  of  the  proportion  of 
menu  items  that  will  be  sold  a  la  carte 
based  on  their  experience.  The 
Department  does  acknowledge  that 
menu  planners  in  centralized  food 
services  may  experience  some 
complexity  in  dealing  with  different 
preference  patterns  in  different  schools. 
The  Department  is  confident,  however, 
that  school  districts  will  be  able  to  work 
out  appropriate  procedures  that  will  not 
be  overly  burdensome  to  individual 
schools. 

In  addition,  the  Department  stresses 
that  the  value  of  nutrient  analysis  is  that 
it  provides  a  tool  for  accurately 
measuring  the  degree  to  which  the 
meals  provided  to  children  meet  the 
nutrition  standards.  This  measurement 
does  not,  in  itself,  penalize  the  schools. 
In  fact,  the  Department  believes  that  it 
is  in  the  school's  interest  to  have  an 
accurate  picture  of  its  meal  service. 
Without  a  weighted  average,  schools 
will  be  unable  to  track  the  relationship 
between  what  they  offer  and  what  is 
accepted,  or  the  effects  of  introducing 
new  foods  or  using  modified  cooking 
techniques.  In  the  absence  of  the 
complete  picture  that  weighted  analysis 
provides,  there  is  little  incentive  for  the 
school  to  make  changes  in  its  menus  or 
to  know  how  best  to  imdertake  nutrition 
education. 
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Finally,  the  Department  does  not 
consider  that  the  alternatives  proposed 
by  commenters  would  represent 
improvements  over  the  proposed 
methodology.  While  a  straight  average 
of  the  nutrient  values  of  all  menu  items 
would  measure  the  nutrients  in  the 
foods  available  to  the  children,  there 
would  be  little,  if  any,  correlation 
between  the  nutrient  analysis  and  the 
actual  nutrition  value  of  the  meals 
consumed  by  the  children.  The 
Department's  experience  with  the 
Nutrient  Standard  Menu  Planning  pilot 
project  conducted  during  School  Years 
1983-1985  suggests  that  an  imweighted 
analysis  can,  in  fact,  bias  the  results. 
Although  that  project  did  not  track  fat 
or  saturated  fat,  certain  foods  with  high 
iron  content  were  sometimes  offered  but 
were  rarely  taken  by  students. 
Consequently,  an  unweighted  analysis 
of  menu  items  made  it  appear  that 
children  were  receiving  meals  that  met 
the  standards  for  iron  when,  in  fact, 
they  were  not. 

These  disadvantages  apply  equally  to 
an  analysis  which  averages  the  three 
most  popular  entrees.  While  on  the 
siuiace.  this  method  appears  to  provide 
a  middle  ground  between  weighting 
everything  that  is  produced  and 
averaging  everything  that  is  on  the 
menu,  in  fact  it  does  not  provide 
accurate  information  about  the  overall 
meal  service.  For  example,  if  a  school 
served  100  helpings  of  pizza.  25 
helpings  of  fish  sticks  and  5  chef  salads, 
a  simple  averaging  of  the  three  items 
would  not  accurately  reflect  the  actual 
meal  service.  Moreover,  schools  using 
this  method  would  need  to  develop  a 
way  of  accounting  for  the  nutrients  in 
side  dishes  and  milk.  Finally,  it  would 
not  enable  schools  to  track  dianges  in 
children's  food  habits  and  would 
provide  no  incentive  for  introducing 
new  foods  or  modifying  cooking 
methods. 

Nutrition  analysis  is  significantly 
weakened  without  a  weighting 
component.  It  is  only  through  weighting 
that  schools  can  develop  more  healthful 
and  nutritious  meals  and  track 
improvements  in  children's  diets.  The 
Department  believes  approved  software 
packages  will  alleviate  many  of  the 
concerns  of  local  personnel,  especially 
as  they  become  more  familiar  with  the 
software  applications  over  time. 
Therefore,  this  final  rule  incorporates,  at 
§  210.10(i)(5)  for  the  NSLP  and 
§  220.8(e)(5)  for  the  SBP,  the  proposed 
requirements  that  NuMenus  and 
Assisted  NuMenus  be  based  upon  a 
weighted  analysis  of  the  foods 
produced. 


Menu  Adjustments  Under  Assisted 
NuMenus 

The  Department  also  wishes  to 
address  a  proposed  provision  of 
Assisted  NuMenus  which  was  widely 
misunderstood.  This  provision 
(§  210.10(1)(4)  and  §  220.8(k)(4)  of  the 
proposed  rule)  required  a  reanalysis  of 
the  Assisted  NuMenus  cycles  when 
adjustments  to  menu  offerings  are 
needed  to  reflect  changes  in  student 
preferences  and  participation  or 
increased  emphasis  on  meeting 
nutrition  standards.  It  is  important  that 
the  school  food  authority  be  alert  to 
shifts  in  participation  trends,  as  well  as 
such  factors  as  modifications  to  USDA 
commodities  or  food  purchased  in  the 
market,  since  these  changes  can  affect 
the  degree  to  which  menus  continue  to 
meet  the  nutrition  standards.  This 
information  must  be  conveyed  to 
whomever  prepares  the  menus  so  that 
the  recipes  and  menus  can  be 
reanalyzed  and  appropriate  adjustments 
made.  In  accepting  a  set  of  menus  from 
an  outside  source,  the  school  food 
authority  needs  to  confirm  that  there  is 
a  ready  mechanism  for  making  the 
necessary  adjustments  to  the  menu 
cycle  and  its  accompanying  segments. 
"The  Etepartment  emphasizes,  however, 
that  such  adjustments  do  not  have  to  be 
made  routinely  to  reflect  minor  changes 
in  participation  or  preference.  On  the 
contrary,  the  Department  believes  that 
adjustments  would  be  necessary  only 
when  the  school  experiences  significant 
fluctuations  in  student  consumption 
patterns  or  as  the  school  continues  to 
improve  meal  quality  by  changing  its 
menus.  Therefore,  this  proposed 
provision  is  retained  at  §  210.10(j)(4) 
and  §  220.8(f)(4). 

Finally,  the  Department  recognizes 
that  Assisted  NuMenus  may  not  be 
suitable  for  all  schools.  However,  for 
those  schools  whose  circumstances  lend 
themselves  to  this  menu  planning 
option,  the  Department  wall  be 
providing  tecimical  assistance  materials. 
In  accordance  with  section 
9(f)(2)(C)(i)(II)  of  the  NSLA  (as  amended 
by  section  106(b)  of  Pub.  L.  103-448). 
the  Department  is  developing  a  cycle 
menu  Mrith  accompanying  recipes,  food 
product  specifications  and 
recommended  food  preparation 
methods.  These  guidance  materials  will 
enable  local  schools  to  prepare  meals 
which  meet  the  nutrition  standards. 

Combining  AnaJysis  of  Breakfasts  and 
Lunches 

The  Jime  10, 1994,  proposal  would 
have  required  school  food  authorities  to 
conduct  separate  analyses  of  lunches 
and  breakfasts.  This  requirement  was 


based  on  the  fact  that  breakfasts,  as 
documented  by  the  SNDA  study,  are 
generally  in  compliance  with  the 
Dietary  Guidelines.  A  combined 
analysis,  therefore,  might  tend  to 
disguise  situations  in  which  no 
significant  improvements  were  being 
made  to  the  nutritional  quality  of 
lunches.  Moreover,  since  the  number  of 
children  participating  in  the  breakfast 
program  is  a  fraction  of  the  children 
eating  school  lunches,  a  straight  average 
of  the  two  meal  services  would  not 
provide  an  accurate  reflection  of  the 
food  service  for  the  majority  of  children. 

The  Department  received  nearly  900 
comments  on  this  proposed  provision. 
Over  two-thirds  came  from  school  food 
service  professionals,  although  more 
than  130  of  the  comments  were  from  the 
general  public.  All  but  three  comments 
recommended  combining  the  analyses 
of  breakfast  and  lunch,  generally  on  the 
grounds  that  the  Dietary  Guidelines  are 
intended  to  apply  to  total  consumption 
rather  than  to  individual  meals. 

The  Department  agrees  that  it  can  be 
useful  to  measure  the  compliance  of  the 
entire  food  service.  Therefore,  the  final 
rule  is  being  revised  to  give  schools  the 
option  of  conducting  a  combined 
analysis  provided  the  meal  services  are 
properly  weighted  for  participation 
(§  210.10(i)(5)(iii)  and  §  220.8(e)(5)(iii)). 
The  Department  notes,  however,  that 
even  though  the  software  will  handle 
the  additional  calculations,  menu 
planners  may  find  that  this  method  does 
not  have  any  significant  practical  effect 
on  their  ability  to  achieve  the  required 
nutrition  standards,  since  breakfast 
represents  a  relatively  small  portion  of 
the  overall  meal  service. 

Reimbursable  Meals  Under  NuMenus 
and  Assisted  NuMenus 

CurrenUy,  school  food  authorities 
receive  reimbursement  for  each  meal 
served  to  children  that  meets  the  meal 
pattern  requirements  for  lunch  or 
breakfast.  Basically,  the  minimum 
quantity  of  all  the  required  components 
(meat/meat  alternate,  bread/bread 
alternate,  two  different  fr^ts/vegetables 
and  fluid  milk)  miist  be  offered,  and  a 
minimiun  number  of  items  (at  least 
three  if  the  school  employs  "offer- 
versus-serve"  (OVS))  must  be  selected. 
In  order  to  determine  if  the  meal  chosen 
by  the  child  is  reimbursable,  the  cashier 
observes,  at  the  point  of  service,  if  the 
proper  niunber  of  components  has  been 
taken. 

Under  NuMenus  and  Assisted 
NuMenus,  however,  schools  will  have 
the  flexibility  to  vary  the  amounts  and 
quantities  of  individual  foods  as  needed 
to  achieve  compliance  with  the 
nutrition  standards.  Nevertheless,  it  will 
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still  be  important  that  each  reimbursable 
meal  include  a  minimum  nimiber  of 
food  items  for  the  following  reasons. 
First,  there  needs  to  be  a  reasonable 
standard  for  Federal  reimbursement. 
Secondly,  a  reimbursable  meal  must  be 
easily  recognizable  at  the  point  of 
service  so  that  it  can  be  counted 
accurately.  Finally,  it  is  preferable  that 
children  receive  a  minimum  amount  of 
nutrients  from  every  meal  rather  than 
experiencing  large  fluctuations  from  day 

to  day. 

Therefore,  the  Department  proposed 
that  under  NuMenus  and  Assisted 
NuMenus,  a  lunch  would  be 
reimbursable  if  at  least  three  menu 
items  (one  must  be  an  entree  and  one 
fluid  milk)  were  offered,  and,  if  the 
school  does  not  participate  in  OVS,  all 
menu  items  are  taken.  If  the  school 
participates  in  OVS,  a  lunch  would  be 
reimbursable  if  at  least  three  menu 
items  were  offered  (again,  one  must  be 
an  entree  and  one  must  be  fluid  milk), 
and  at  least  two  menu  items  (including 
the  entree)  were  selected.  For  the  SBF, 
at  least  three  menu  items  had  to  be 
offered  and  at  least  two  taken  under 
OVS.  The  entree  requirement  was  not 
extended  to  the  SBP.  The  proposal 
ensured  that  children  would  receive 
appropriate  daily  levels  of  nutrition  and 
that  cashiers  would  continue  to  be  able 
to  determine  easily  if  the  meal  selected 
by  the  child  was  reimbursable. 

The  Department  received  nearly  1,300 
comments  stating  that  a  minimimi  of 
two  items  for  OVS  was  not  adequate. 
About  700  of  these  commenters  were 
concerned  that  allowing  children  to  take 
as  few  as  two  items  would  not  support 
nutrition  education  efforts  or  provide 
sufficient  calories.  Further,  they  feU  that 
only  two  items  under  OVS  would 
undermine  efforts  to  have  meals  comply 
with  the  Dietary  Guidelines. 

The  Department  agrees  that  the 
number  of  items  which  children  may 
decUne  should  be  limited.  Therefore, 
this  final  rule  revises  the  proposed 
definition  of  a  reimbursable  lunch  when 
schools  using  NuMenus  or  Assisted 
NuMenus  also  participate  in  OVS.  For 
lunches  in  these  situations  (at 
§  210.10(i)(2)(ii)),  the  child  must  select 
at  least  two  items  (the  entree  and  one 
other)  and  may  decline  no  more  than 
two  items.  Thus,  when  a  school  offers 
a  meal  with  five  or  more  items,  the 
student  may  decline  only  two  items  and 
must  take  three  or  more.  Under  the 
proposal,  the  student  would  have  been 
required  to  accept  only  two  items  and 
could  have  declined  three  or  four  items 
in  a  five  or  six  item  meal.  The  entree, 
of  course,  could  not  have  been  declined. 
For  the  SBP,  the  current  requirement 
that  the  child  may  decline  only  one  item 


is  retained  at  §220.8(e)(2)(ii). 
Consequently,  the  amount  of  food  taken 
by  the  child  under  NuMenus  and 
Assisted  NuMenus  will  at  least  equal, 
and  in  many  cases  will  exceed,  the 
amount  taken  under  the  old  meal 
pattern  requirements. 

The  Department  does  wish  to  address 
what  appears  to  be  a  misimderstanding 
on  the  part  of  some  commenters 
regarding  the  term  "menu  item"  as  it  is 
used  in  NuMenus  and  Assisted 
NuMenus.  Under  a  meal  pattern  system, 
food  items  are  generally  viewed  as 
satisfying  one  or  more  components.  For 
example,  a  helping  of  spaghetti  and 
meatballs  will  supply  the  meat/meat 
alternate  and  grain/bread  components  of 
the  meal  as  well  as  one  of  the  fruit/ 
vegetable  components.  The  same  holds 
true  for  many  popular  foods,  such  as 
lasagna,  pizza  or  chef  salads.  If  schools 
use  a  meal  pattern  menu  system  and 
participate  in  OVS,  the  child  would 
have  to  take  the  spaghetti  and  meatballs, 
since  collectively  that  dish  includes 
three  components,  but  could  decline  the 
second  vegetable/fruit  item  or  the  milk. 
Under  a  system  of  nutrient  analysis, 
however,  spaghetti  and  meatballs  is  a 
single  menu  item  (in  this  case,  an 
entree)  which  contributes  specific 
nutrients.  If,  therefore,  the  school 
offered  this  dish  along  with  two  other 
items  (e.g.,  milk  and  fruit),  the  meal 
would  actually  provide  more  nutrients 
than  under  OVS  in  schools  using  a  meal 
pattern,  since  the  child  would  have  to 
select  the  entree  and  at  least  one  other 
item.  If  the  school  offered  this  dish 
along  with  three  other  items  (e.g..  green 
beans,  fruit  and  milk),  the  child  would 
also  receive  a  more  substantial  meal 
than  under  the  meal  pattern  since  s/he 
could  decline  only  two  of  the  remaining 
three  items. 

The  proposed  requirement  (at 
§  210.10(e)(4)(ii))  that  the  child  select 
the  entree  stemmed  from  the 
Department's  concern  that  the  school 
lunches  children  consiune  provide  an 
adequate  amount  of  calories  and  other 
essential  nutrients.  Traditionally,  the 
most  significant  nutrition  contribution 
in  a  school  lunch  has  come  from  the 
entree.  Therefore,  this  provision  was 
proposed  as  a  way  of  ensiuing  that 
children  participating  in  OVS  receive 
the  most  nutritious  lunch  possible. 

The  Department  recognized  that  the 
proposal  deviated  from  current 
requirements  which  do  not  stipulate  any 
particular  item  that  the  child  must 
select.  Therefore,  the  Department 
specifically  solicited  comments  on  this 
requirement.  Only  about  30  commenters 
supported  the  requirement,  while  644 
commenters  expressed  some  objection. 
Some  commenters  were  concerned  that 


requiring  students  to  select  an  entree 
would  lead  to  reduced  participation 
since  students  would  have  less 
opportimity  for  personal  choice.  Others 
thought  that  fewer  fruits  and  vegetables 
would  be  selected.  Finally  there  was 
concern  that  requiring  selection  of  the 
entree  would  increase  meal  service 
costs. 

The  Department  appreciates  the 
concerns  expressed  by  the  commenters 
but  continues  to  believe  that  it  is 
necessary  to  require  that  the  entree  be 
selected  for  lunch  in  order  for  the  meal 
to  be  reimbursable.  Because  the  meal  is 
built  around  the  entree,  that  dish  will 
generally  make  the  most  significant 
calorie  contribution  to  the  meal  and  also 
will  be  likeher  than  other  items  to 
provide  a  variety  of  nutrients.  The 
Department  also  notes  that  schools  have 
considerable  flexibility  in  determining 
what  the  entree  will  be.  For  example,  a 
school  could  serve  a  chefs  salad  or  a 
vegetable  and  fruit  platter  as  an  entree. 
The  Department  emphasizes  that  the 
final  provisions  on  NuMenus  and 
Assisted  NuMenus  require  the  child  to 
take  the  entree  and  at  least  one  other 
item.  Therefore,  the  child  may  actually 
receive  more  food  than  would 
necessarily  be  the  case  under  the  former 
meal  pattern.  Finally,  data  from  the 
SNDA  study  shows  that  children 
overwhelmingly  select  entrees  under  the 
current  system.  Therefore,  the 
Department  does  not  believe  that 
requiring  children  to  select  the  entree 
will  result  in  greater  plate  waste.  For 
these  reasons,  this  final  regulation,  at 
§  210.10(i)(2)(ii),  requires  that  one  of  the 
items  selected  by  the  child  imder  OVS 
be  an  entree. 

While  the  Department  believes  that 
the  OVS  requirement  for  an  entree  is 
necessary  to  ensure  that  children 
receive  proper  nutrition  from  school 
meals,  it  is  concerned  about  the 
possibility  of  plate  waste.  Consequently, 
the  Department  requests  that  school 
food  service  personnel  submit 
comments  based  on  their  operational 
experience  wth  OVS  under  NuMenus 
and  Assisted  NuMenus.  If  operational 
experience  with  OVS  as  required  by  this 
rule  indicates  an  increase  in  plate  waste, 
the  Department  will  consider  future 
rulemaking,  including  issuance  of  a 
proposed  rule,  to  change  the  regulatory 
requirement. 

Complexity/Inflexibility  of  NuMenus/ 
Assisted  NuMenus 

Over  2.200  commenters  maintained 
that  NuMenus  and  Assisted  NuMenus 
were  too  complex,  and  more  than  3,400 
beheved  these  menu  planning  systems 
would  be  inflexible.  The  Department 
notes  that,  since  NuMenus  is  not  bound 


by  the  component  and  quantity 
requirements  of  a  food-based  menu 
planning  system,  it  gives  schools  more 
flexibility  to  vary  their  menus  and  to 
introduce  different  foods  than  they  have 
under  a  meal  pattern.  The  Department 
does  agree  that  some  additional  effort 
will  be  necessary  when  NuMenus  is 
initially  implemented.  As  schools 
acquire  more  experience  with  the 
software  and  leam  to  take  full  advantage 
of  NuMenus.  this  alternative  can 
actually  reduce  the  amoimt  of  time 
sp)ent  on  menu  planning. 

Many  commenters  were  specifically 
concerned  about  what  they  viewed  as 
the  inflexibility  of  Assisted  NuMenus. 
Most  of  these  commenters  believed  that 
Assisted  NuMenus  would  impose 
outside  controls  over  local  menus, 
would  be  luuesponsive  to  local 
preferences  and  would  result  in  limited 
food  choices  which,  in  turn,  would  lead 
to  reduced  participation.  The 
Department  agrees  that  Assisted 
NuMenus  is  less  flexible  than  NuMenus 
because  the  basic  analysis  is  not 
performed  on  site,  but  that  Assisted 
NuMenus  still  provides  a  better  method 
to  determine  compliance  with  the 
Dietary  Guidelines  and  other  nutrition 
standards  and  provides  more  flexibility 
than  the  current  meal  pattern  approach. 
This  option  was  proposed  in  response  to 
concerns  that  some  schools  may  not 
have  the  resources  to  conduct  NuMenus 
themselves.  The  [Department  notes, 
however,  that  schools  electing  to  use 
Assisted  NuMenus  will  still  be  able  to 
control  the  kinds  and  variety  of  foods 
they  serve.  To  account  for  local 
preferences  or  the  purchase  of  local 
foods,  schools  will  provide  the 
appropriate  information  or 
specifications  to  whomever  conducts 
the  analysis.  Subsequent  modifications 
also  would  need  to  be  referred  to  the 
analyst  for  adjustments.  Thus,  under 
Assisted  NuMenus,  local  schools  will 
continue  to  exercise  latitude  over  the 
meals  they  serve  and  will  not  be  subject 
to  the  analyst's  decisions  unless  they 
choose  to  be. 

Food-Based  Menu  Systems 

A  total  of  363  commenters  addressed 
one  or  more  aspects  of  the  January  27. 
1995,  proposed  rule,  either  at  the  public 
hearing  or  in  writing.  About  200 
comments  were  submitted  by  State  and 
local  food  service  professionals,  and  79 
were  from  other  school  personnel  not 
connected  with  the  food  service.  Fifty 
representatives  of  the  food  industry 
commented  as  did  26  nutritionists  and 
food  advocates  or  groups.  Of  these,  95 
commenters  generally  approved  of  the 
proposed  food-based  system,  while  78 
generally  disagreed.  The  remainder 


tended  to  approve  of  some  aspects  of  the 
rule  and  disapprove  of  others.  The  chief 
areas  addressed  by  commenters  were 
the  quantities  specified  for  each  of  the 
four  components,  the  age/grade 
groupings,  and  the  monitoring 
requirements. 

Before  discussing  these  issues, 
however,  the  Department  wishes  to 
address  a  widespread  misperception 
that  the  State  agency  would  decide 
which  menu  planning  alternative  (food- 
based  or  nutrient  analysis)  would  be 
used  by  local  schools.  Section  9(0(2)(D) 
of  the  NSLA,  as  amended  by  section 
106(b)  of  Pub.  L.  103-448.  specifically 
makes  the  choice  of  a  menu  planning 
system  a  local  school  option.  While  the 
State  agency  can  (and.  in  the 
Department's  view,  should)  provide 
advice  on  which  system  might  prove  to 
be  most  effective  for  an  individual 
school  food  authority,  the  final  decision 
rests  with  the  local  school  food 
authority. 

Component  and  Quantity  Requirements 

Eleven  commenters  gave  general 
approval  to  the  proposed  meal  patterns, 
while  13  disagreed  completely  with  the 
proposal.  For  the  most  part,  however, 
commenters  discussed  specific  issues 
without  entirely  approving  or 
disapproving.  The  most  prevalent 
concern  was  that  increased  servings  of 
vegetables/fruits  and  grains/breads 
would  lead  to  increased  plate  waste  (69 
comments)  and  cost  (115  comments). 
With  respect  to  the  meat/meat  alternate 
component,  58  comments  recommended 
reducing  the  quantity  but  were  not 
specific.  Another  64  commenters 
recommended  specific  reductions,  and 
about  the  same  number  recommended 
crediting  various  alternatives,  including 
yogurt.  'The  Department  received  142 
comments  on  the  proposed  vegetables/ 
fruits  portions.  Forty  of  these  were 
concerned  with  increased  plate  waste 
and  costs.  The  remainder  generally 
raised  technical  questions  or  proposed 
revisions  to  the  quantity  requirements. 
The  Department  received  232  comments 
on  the  proposed  grains/breads 
requirements.  About  half  of  these 
recommended  revisions  to  the  quantity 
requirements  (80  comments)  or  raised 
crediting  issues  (47  comments).  The 
remaining  comments  were  concerned 
with  a  variety  of  technical  issues,  the 
most  important  of  which  was  the 
proposed  provision  to  allow  one  serving 
of  dessert  per  day  to  be  credited  toward 
meeting  the  grains/breads  requirement. 
Finally,  73  comments  addressed  the 
milk  component.  Most  of  these 
comments  (52)  recommended  that 
yogurt  be  credited  as  meeting  the  milk 
requirement. 


The  Department  appreciates 
commenters'  recommendations  for 
adjustments  to  the  proposed  quantity 
requirements.  The  Department  did  not 
propose  to  reduce  the  quantity 
requirement  for  the  meat/meat  alternate 
component  because,  while  it  is  true  that 
this  component  will  generally  be  higher 
in  fat  than  the  other  components,  the 
meat/meat  alternate  contributes  a 
substantial  portion  of  the  calories  and 
protein  in  the  meal.  If  this  component 
were  to  be  reduced,  the  quantities  of 
fruits/vegetables  and  grains/breads 
would  need  to  be  significantly  greater 
than  was  proposed  in  order  to  replace 
the  calories  lost  from  this  source.  The 
proposed  food-based  menu  planning 
alternative  was  designed  to  enable 
schools  to  comply  with  all  of  the  meal 
standards,  including  the  requirement 
that  lunches  provide  one-third  of  the 
calories  needed  by  growing  children. 
Therefore,  the  Department  does  not 
believe  it  is  feasible  to  reduce  the  meat/ 
meat  alternate  component  without  a 
correspondingly  large  increase  in  the 
other  components.  The  Department 
continues  to  recommend,  however,  that 
schools  use  lower-fat  protein  sources 
and  employ  preparation  techniques  that 
will  minimize  the  levels  of  fat  and 
saturated  fat. 

As  noted  above,  the  Department 
proposed  to  increase  the  quantities  of 
ftiiits/  vegetables  and  grains/bread  to 
increase  dietary  fiber  and  calories  from 
low-fat  or  nonfat  sources.  The 
Department  appreciates  commenters' 
concerns  about  possible  increases  in 
food  costs.  However,  it  would  not  be 
possible  to  reduce  the  servings  of  these 
components  and  still  have  a  meal 
pattern  that  meets  the  Dietary 
Guidelines.  Moreover,  in  designing  the 
proposed  patterns,  the  Department 
considered  the  cost  ramifications.  As 
discussed  elsewhere  in  this  preamble, 
the  Department  compared  the^osts 
currently  incurred  by  school  food 
authorities  with  the  costs  of  items  in  the 
meal  pattern  and  concluded  that  the 
current  cost-per-component-serving  for 
food  can  be  maintained  through  the 
selection  of  lower-cost  grains/breads. 
For  a  complete  discussion  of  the 
nutrition  basis  and  cost  implications  of 
the  proposed  revisions  to  the  meal 
pattern,  readers  should  refer  to  the 
preamble  and  regulatory  assessment  for 
the  proposed  rule  at  60  FR  5514. 

The  Department  also  shares 
commenters'  concerns  about  plate 
waste.  However,  as  noted  elsewhere  in 
this  preamble,  the  Department  is 
undertaking  a  major  initiative  to  educate 
children  and  their  families  about  good 
nutrition  and  to  provide  school  food 
authorities  with  recipes  and  techniques 
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that  can  make  more  healthful  meals  that 
are  also  appealing  to  children.  The 
Department  continues  to  believe  that 
there  is  no  inherent  reason  why  fruits/ 
vegetables  and  grains/breads  should  not 
be  appealing  if  they  are  properly 
prepared  and  presented. 

In  the  January  27th  proposed  rule,  the 
Department  sought  to  include  the 
crediting  of  one  dessert  per  day  to 
provide  schools  with  flexibility  in 
meeting  the  enhanced  grains/breads 
requirement  in  the  proposed  rule.  The 
Department  appreciates  commenters' 
concerns  about  possible  sugar  content  of 
desserts.  The  Department  emphasizes, 
however,  that  if  desswts  are  served  as 
part  of  the  reimbursable  meal  service, 
all  of  the  elements  in  these  food  items 
will  be  analyzed  by  the  State  agency  as 
part  of  its  review  of  the  school's 
compliance  with  the  nutrition 
standards.  To  assist  schools  in  preparing 
desserts  that  make  a  balanced 
contribution  to  the  meal,  the 
Department  has  developed  modified 
dessert  recipes  which  reduce  fat  content 
and  increase  the  use  of  whole  grain 
products.  Such  popular  desserts  as 
orange  rice  pudding,  whole  grain 
cookies  and  fruit-filled  items  will 
provide  many  of  the  children's  other 
needs,  such  as  dietary  fiber,  without 
overemphasizing  sugar  and  fat.  For  the 
above  reasons,  the  Department  is 
adopting  in  this  final  rule,  at  §  210.10(k) 
and  §  220.8(g).  the  proposed  food-based 
menu  planning  meal  patterns. 

Age/Grade  Groupings 

One  concern  cited  by  commenters  to 
the  January  27th  proposed  rule  was  the 
difference  between  the  age/grade  groups 
for  NuMenus  and  those  for  the  food- 
based  menu  planning  systems.  In  the 
June  10, 1994,  proposal,  the  Department 
advocated  estabUshing  minimiun  levels 
of  calories  and  nutrients  for  four  age 
groups:  (1)  Ages  3-6,  (2)  ages  7-10,  (3) 
ages  11-13  and  (4)  ages  14-17.  These 
groupings  were  designed  to  take  into 
account  the  ages  at  which  children  tend 
to  need  greater  amounts  of  nutrients  and 
calories  to  ensure  proper  growth.  The 
specific  levels  represented  weighted 
averages  of  the  levels  of  nutrients  and 
calories  needed  by  children  in  those 
groups  with  the  greatest  increase 
coming  at  approximately  age  11.  Under 
a  system  of  nutrient  analysis,  such  as 
NuMenus  or  Assisted  NuMenus,  the 
computer  software  enables  the  menu 
planner  to  calculate  the  required 
nutrient  levels  easily  and  to  adjust  the 
menu  and  portion  sizes  to  reflect  the 
nutrient  profile  of  the  children  when 
more  than  one  age  group  is  being 
served. 


With  a  food-based  menu  planning 
system,  however,  the  components  and 
portion  sizes  are  prescribed  for  menu 
planners  to  ensure  that  sufficient  food  is 
provided  to  meet  the  children's  calorie 
and  nutrient  needs.  Consequently,  this 
system,  which  is  not  as  flexible  as 
nutrient  analysis,  does  not  allow  for  the 
tailoring  that  is  possible  under  a  system 
of  nutrient  analysis.  In  recognition  of 
this  limitation,  the  Department 
proposed  to  establish  minimum  portion 
sizes  (accompanied  by  the  appropriate 
levels  of  calories  and  nutrients  for  these 
grade  levels)  for  two  grade  groupings  in 
the  Janxiary  27, 1995,  rulemaking: 
Kindergarten-grade  6  and  grades  7-12 
for  the  NSLP  while  retaining  the  current 
single  grade  group  of  kindergarten-grade 
12  for  the  SBP.  In  addition,  optional 
levels  were  established  in  the  NSLP  for 
kindergarten-grade  3  and  in  the  SBP  for 
grades  7-12.  These  groups  were  selected 
because  they  reflect  the  age  breakouts 
commonly  used  for  individual  schools 
and  because  they  recognize  the  need  for 
significant  increases  in  nutrients  and 
calories  for  adolescents. 

The  Department  received  over  500 
comments  on  the  age/grade  groupings 
proposed  in  the  June  10, 1994,  rule,  the 
vast  majority  of  which  were  from  school 
food  service  personnel.  While  a  few 
commenters  agreed  with  the  four  age 
groupings  for  nutrient  analysis,  most 
raised  questions  or  concerns.  About  a 
third  of  the  commenters  asserted  that 
the  groupings  were  too  compUcated  and 
too  costly  and  would  require  too  much 
paperwork.  Some  commenters  were 
concerned  that  the  groupings  did  not 
reflect  the  actual  age/grade  groups  in 
some  schools,  and  some  maintained  that 
these  groupings  would  not  work  in 
schools  with  kindergarten-grade  12.  A 
smckll  number  recommended  that  a 
single  generic  standard  be  established 
for  all  ages/grades.  Over  half  of  the 
commenters.  again  mainly  representing 
school  food  service,  addressed 
miscellaneous  concerns  about  applying 
these  groupings  in  different  local 
situations  and  recommended 
modifications  such  as  applying  one  age 
category  based  upon  the  majority  of 
students  or  establishing  standards  for 
pre-school.  elementary,  middle  and  high 
schools. 

The  Department  received  53 
comments  addressing  the  age/grade 
groupings  of  the  January  27. 1995. 
proposed  rule  for  the  food-based  menu 
planning  system.  Three  commenters 
agreed  writh  the  proposed  groupings, 
while  eight  disagreed  without  raising 
specific  issues.  Over  forty  commenters 
suggested  changes  to  the  groupings 
because  of  concerns  about  the 


apphcability  of  the  two  groupings  to 
their  particular  situations. 

The  Department  does  recognize  that 
no  set  of  age/grade  groupings  will  apply 
precisely  to  every  school's  structure,  nor 
will  they  satisfy  the  nutrition  and 
calorie  needs  of  every  child.  Moreover, 
it  recognizes  that  not  all  systems  will  be 
able  to  tailor  meals  to  the  optimiun. 
Therefore,  the  final  rule  adopts  the  same 
grade  groups  for  both  NuMenus  and 
Assisted  NuMenus  as  were  proposed  for 
the  food-based  menu  planning 
alternative  as  the  minimiun 
requirement.  In  addition,  the  regulation 
also  provides  a  number  of  alternatives 
for  age/grade  groupings  for  the  nutrient 
analysis  alternatives.  Schools  may  use 
the  age  levels  provided  in  the  January 
27. 1995,  proposed  regulation  (ages  3- 
6.  7-10, 11-13  and  14  and  above)  as  an 
option  or  may  develop  theii  own  age/ 
grade  groupings.  The  Department 
continues  to  believe  it  is  important  to 
recognize  the  age  related  nutrient  needs 
of  children  and  provides  the  option  of 
these  more  age  appropriate  levels  for 
schools  that  are  able  to  implement  them. 
The  software  will  readily  allow  for  these 
variations,  and  PCS  will  be  providing 
guidance  on  how  to  develop  individual 
groupings  and  levels.  The  age/grade 
groupings  for  NuMenus  and  Assisted 
NuMenus  may  be  foimd  at  §  210.10(c) 
and  (i)(l)  and  at  §  220.8(b)  and  (k)(l). 
The  January  27,  1995.  proposal  was 
structiued  to  take  into  account  that,  in 
many  cases,  school  food  authorities 
using  the  food-based  menu  plaiming' 
alternative  would  not  have  access  to 
computer  technology  and  would, 
therefore,  need  a  simpler  pattern. 
Consequently,  as  noted  above,  the 
Department  proposed  two  grade 
groupings  for  both  the  nutrition 
standards  and  portion  sizes  which 
essentially  overlap  the  four  age 
groupings  of  the  June  10.  1994, 
proposal.  Since  these  groupings 
generally  reflect  the  grade  structures  of 
most  schools,  the  Department  considers 
that  school  food  authorities  using  these 
patterns  should  experience  Uttle,  if  any. 
difficulty  in  complying  with  the 
requirements.  In  fact,  the  grade  groups 
in  this  rule  conform  more  closely  to  the 
standard  structures  of  elementary  and 
secondary  schools  than  did  the 
groupings  in  the  existing  patterns 
(kindergarten-grade  3  and  grades  4-12). 
Finally,  the  Department  notes  that 
school  food  authorities  may  always 
increase  the  portion  sizes  to 
accommodate  older  children,  but  to 
require  schools  to  do  so  would 
introduce  an  unreasonable  complexity 
into  the  system.  For  these  reasons,  the 
age/grade  groupings  of  the  January  27th 
proposal  are  adopted  without  change  at 


§  210.10(d)  and  (k)(2)  and  at  §  220.08(c) 
and  (g)(2). 

Monitoring  Compliance  With  Nutrition 
Standards 

In  both  proposals,  the  Department 
proposed  modifications  to  the  review 
requirements  so  that  compliance  with 
the  updated  nutrition  standards  would 
be  monitored  properly.  Currently,  State 
agencies  monitor  compliance  with  meal 
pattern  components  and  quantities  on  a 
per-meal  basis  through  observation  of 
the  meal  service.  If  there  is  reason  to 
believe  that  a  school  is  consistently 
offering  meals  which  are  deficient.  State 
agencies  may  examine  menus  and 
production  records  to  ensure  that  all 
components  were  available,  and  that 
sufficient  quantities  were  offered. 

Under  both  the  June  10, 1994,  and  the 
January  27,  1995,  proposals, 
reimbursable  meals  offered  over  a 
school  week  must  collectively  meet  the 
updated  nutrition  standards,  including 
the  EKetary  Guidelines,  as  well  as 
provide  the  minimiun  number  of  food 
items  required  for  a  reimbursable  meal. 
Therefore,  both  proposals  would  have 
continued  to  require  reviewers  to 
determine  that,  on  the  day  of  review,  the 
minimum  number  of  menu  items 
(NuMenus  or  Assisted  NuMenus)  or 
components  (the  food-based  alternative) 
are  offered  and  accepted.  Meals  lacking 
the  required  items  or  components 
would  be  disallowed.  To  determine 
compliance  with  the  overall  nutrition 
standards,  the  Department  proposed  to 
implement  a  review  mechanism  outside 
of  the  administrative  review  procedure 
set  forth  in  §  210.18(g). 

In  the  June  10,  1994,  proposal,  the 
Department  sought  to  establish  a 
separate  nutrition  analysis  review 
requirement  to  supplement  the 
administrative  review  requirements. 
Under  this  requirement  (proposed  at 
§  210.19(a)(1)),  the  State  agency  would 
review  the  school's  nutrient  analysis  to 
determine  that  NuMenus  or  Assisted 
NuMenus  are  being  properly  conducted 
and  that  the  meals  provided  do,  in  fact, 
comply  with  the  program's  nutrition 
standards.  Under  food-based  systems, 
however,  there  generally  would  be  no 
local  nutrition  analysis  records  to 
review.  Therefore,  the  January  27, 1995, 
proposal  would  have  required  the  State 
agency  to  conduct  a  nutrient  analysis  of 
one  week's  meals  using  the  school's 
production  records.  That  proposal 
(again  §  210.19(a)(1))  also  permitted 
State  agencies  to  develop  an  alternate 
review  methodology  to  nutrient 
analysis,  subject  to  Departmental 
approval,  or  to  examine  local  records  of 
nutrient  analysis  should  there  be  any. 
Nutrient  analysis  is  needed  because. 


even  with  a  food-based  system  that 
incorporates  enhanced  meal  pattern 
requirements,  there  is  no  guarantee  that 
meals  will  comply  with  the  Dietary 
Guidelines.  Food  selection,  preparation 
techniques  and  student  choices  will 
have  a  significant  effect.  Periodic 
nutrient  analysis,  even  if  only  at  five- 
year  intervals,  will  be  the  only  way  of 
gauging  the  school's  compliance  with 
the  nutrition  standards  or  of  identifying 
ways  to  improve  performance. 

Both  proposals  stressed  the 
Department's  commitment  to  technical 
assistance  and  corrective  action  in  non- 
compliance situations  as  an  alternative 
to  taking  fiscal  action.  In  both  proposals. 
State  agencies  would  require  corrective 
action  when  meals  collectively  fail  to 
meet  the  nutrition  standards.  However, 
reimbursement  for  those  meals  would 
not  be  disallowed.  School  food 
authorities  would  be  required  to 
develop  an  acceptable  corrective  action 
plan  in  collaboration  vsdth  the  State 
agency.  For  school  food  authorities 
making  good  faith  efforts  to  comply 
with  the  terms  of  the  corrective  action 
plan,  the  State  agency  would  provide 
technical  assistance  and  training  to  help 
them  meet  the  nutrition  standards. 
However,  if  the  school  food  authority 
had  not  been  acting  in  good  faith  to 
meet  the  terms  of  the  corrective  action 
plan  and  refused  to  renegotiate  the  plan, 
the  State  agency  would  be  required  to 
determine  if  a  disallowance  of 
reimbursement  was  warranted. 

Over  800  commenters  addressed  the 
monitoring  requirements  in  the  June  10, 
1994,  proposal.  Most  of  these  were 
parents/students  (350),  school  food 
service  personnel  (316)  and  teachers 
and  other  school  officials  (101).  In 
general,  commenters  agreed  with  the 
proposed  comphance  procedure;  140 
commenters  expressed  overall  approval, 
while  only  36  completely  disapproved. 
Commenters  were  concerned,  however, 
about  the  provision  requiring  school 
food  authorities  to  develop  corrective 
action  plans  with  the  concurrence  of  the 
State  agency  and  the  provision  requiring 
disallowance  of  funds  if  the  school  food 
authority  does  not  act  in  good  faith  to 
achieve  corrective  action.  For  the  most 
part,  these  concerns  were  technical  in 
nature  and  involved  such  issues  as 
defining  "intentional"  failure  to  take 
corrective  action  or  requesting  a 
methodology  for  calculating  a  fiscal 
penalty.  Some  commenters  believed 
there  should  be  no  fiscal  penalties, 
while  others  believed  the  State  agency 
should  have  greater  authority  to  take 
fiscal  action  for  non-compliance. 

The  Department  received  148 
comments  on  the  proposed  monitoring 
requirement  for  school  food  authorities 


electing  to  use  food-based  menu 
plaiming  systems.  The  principal 
concern  was  with  the  proposed 
requirement  that  State  agencies  conduct 
a  nutrient  analysis  of  one  week's  food 
service  using  the  school's  menus  and 
supporting  production  records.  Thirty 
commenters  opposed  the  provision, 
while  most  of  the  others  raised  technical 
concerns  or  suggested  alternate 
methodologies  such  as  analyzing  only 
menus. 

The  Department  proposed  to  monitor 
compliance  with  the  nutrition  standards 
outside  of  the  normal  CRE  process 
because  of  the  belief  that  State  agencies 
should  have  maximum  flexibility  to 
provide  training  and  technical 
assistance  to  their  schools.  Therefore, 
both  proposals  stressed  corrective  action 
over  automatic  disallowances  (except 
when  the  State  agency  observes  that 
meals  are  not  complete)  because  the 
Department  does  not  wish  to  penalize 
school  food  authorities  which  are 
making  good  faith  efforts  to  move 
toward  compliance. 

The  Department  believes  that  State 
agencies  are  in  the  best  position  to 
determine  what  corrective  actions  must 
be  taken,  what  the  time  frames  for 
completion  wrill  be  and  whether  or  not 
the  school  food  authority  is  making  a 
good  faith  effort  to  comply.  Because 
circumstances  will  vary  from  one 
situation  to  another,  the  Department 
does  not  believe  rigid  criteria  can 
adequately  determine  a  "good  faith" 
effort,  although  progress  toward 
compliance  with  the  nutrition  standards 
would  certainly  be  one  major  indicator. 
Moreover,  the  Department  does  not 
envision  that  disallowances  would 
occur  routinely.  The  timing  and  amount 
of  any  disallowances  are  entirely  at  the 
State  agency's  discretion,  but  the 
Department  intends  that  they  would  be 
imposed  only  when  the  school  is  not 
taking  the  agreed  upon  corrective  action 
and  is  not  making  progress  toward 
comphance. 

Finally,  the  Department  proposed  to 
have  State  agencies  conduct  a  nutrient 
analysis  as  part  of  the  review  of  schools 
using  food-based  menu  systems  because 
there  is  no  other  way  to  demonstrate 
that  these  school  food  authorities  are 
actually  meeting  the  nutrition 
standards,  including  the  Dietary 
Guidelines.  As  noted  elsewhere  in  this 
preamble,  section  9(0  of  the  NSLA  now 
requires  that  all  schools  comply  with 
the  Dietary  Guidelines,  and  the 
Department's  proposed  meal  patterns 
will  allow  schools  using  a  food-based 
menu  plaiming  system  to  achieve  these 
goals.  However,  there  is  a  wide  variation 
in  the  foods  schools  select  to  meet  the 
component  requirements.  Consequently, 
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without  nutrient  analysis  of  the  foods 
produced,  it  is  impossible  to  document 
that  the  meals  do.  in  fact,  meet  the 
Dietary  Guidelines  and  the  standards  for 
RDA  and  calories. 

By  law  (42  U.S.C.  1758(n(2)(D)), 
schools  electing  to  use  a  food-based 
menu  planning  system  are  not  required 
to  conduct  such  an  analysis. 
Consequently,  unlike  schools  using 
NuMenus  or  Assisted  NuMenus,  these 
schools  will  have  no  records  of  nutrient 
analysis  for  the  State  agency  to  review. 
Therefore,  the  State  agency  must 
conduct  such  an  analysis  to  determine 
compliance.  Moreover,  the  State  agency 
must  analyze  the  school's  production 
records  in  conjunction  with  the  menus. 
As  discussed  elsewhere  in  this 
preamble,  a  weighted  analysis  which 
takes  into  account  the  actual  production 
trends  is  the  only  reliable  method  for 
determining  the  quality  of  the  meal 
service.  Simply  averaging  the  items 
offered  without  regard  to  their 
acceptance  would  provide  results  which 
have  httle.  if  any,  correlation  to  the 
overall  meal  service. 

Finally,  as  with  reviews  of  schools 
using  the  nutrient  based  system,  the 
Department  is  emphasizing  technical 
assistance  and  corrective  action  rather 
than  fiscal  action.  While  State  agencies 
would  continue  to  disallow  meals 
which  are  incomplete  at  the  point  of 
service,  the  school's  failure  to  meet  the 
overall  nutrition  standards  would  not 
automatically  result  in  disallowances. 
Instead,  the  State  agency  would  work 
with  schools  to  develop  a  corrective 
action  plan  and  would  monitor  the 
school's  progress  toward  the  nutrition 
standards.  Fiscal  sanctions  would  need 
to  be  imposed  only  if  the  school  does 
not  make  a  good  faith  effort  to  work 
toward  improvement.  For  these  reasons, 
this  final  rule  adopts  the  monitoring 
requirements  at  §  210.19(a)(1)  as 
proposed  in  the  June  10, 1994,  and 
January  27,  1995,  rules. 

Streamlining:  Paperwork  Reduction/ 
Nonprofit  Status 

As  part  of  the  Department's 
continuing  efforts  to  streamline  the 
administration  of  Child  Nutrition 
Programs,  the  June  10, 1994,  proposal 
also  offered  State  agencies  and  local 
school  food  authorities  flexibility  and 
reduced  administrative  burden  in  three 
important  areas.  The  first  provision 
would  have  extended  the  CRE  cycle 
from  4  to  5  years.  This  change,  which 
would  result  in  a  20  percent  decrease  in 
annual  reviews,  would  provide  State 
agencies  with  additional  flexibility  and 
resources  to  enable  them  to  work  with 
schools  to  improve  meals.  The  second 
provision  would  have  eliminated  the 


current  requirement  for  a  specific  daily 
edit  check  on  meal  counts  for  those 
school  food  authorities  that  have  been 
found  through  CRE  reviews  to  have 
accurate  meal  counts  and  claims.  These 
school  food  authorities  would  have  the 
option  of  establishing  their  own  systems 
of  internal  controls  without  the 
Department's  specified  edits.  Finally, 
the  Department's  proposal  would  have 
removed  the  requirement  in 
§  210.15(b)(4)  that  distinct  records  be 
maintained  to  document  the  nonprofit 
status  of  the  school  food  service.  The 
Department  determined  that  it  was  not 
necessary  for  the  program  regulations  to 
mandate  this  recordkeeping  requirement 
because  these  records  (e.g.,  receipts, 
expenditures,  etc.)  are  the  accounts 
which  any  enterprise  needs  to  maintain 
in  the  normal  course  of  conducting 
business.  These  kinds  of  records  are  a 
necessary  part  of  a  school  food 
authority's  own  accountability  system 
and,  in  many  cases,  are  required  by 
State  laws.  It  is  important  to  emphasize 
that  the  school  food  authority  would 
still  have  to  be  operated  on  a  nonprofit 
basis;  the  proposed  amendment  would 
have  only  eliminated  the  requirements 
for  documentation  of  nonprofit  status.  It 
is  still  incumbent  upon  the  school  food 
authority  to  demonstrate  that  the  school 
food  service  is  being  operated  on  a 
nonprofit  basis  if  a  question  arises 
during  an  audit  or  other  oversight 

activity. 

Shgntly  over  500  of  the  more  than 
14,000  commenters  discussed  the 
change  in  the  administrative  review 
cycle.  Of  these,  430  agreed  with  the 
extension  to  5  years,  although  23 
commenters  stated  that  the  new  cycle 
would  not  make  much  difference  to  the 
State  agencies  and  a  few  opposed  the 
change  altogether.  The  Department 
continues  to  believe  that  the  proposed 
reduction  in  the  number  of  annual 
reviews  will  not  compromise  program 
accountability,  but  will  enable  State 
agencies  to  increase  their  commitments 
to  training  and  technical  assistance  so 
necessary  to  the  efficient 
implementation  of  the  nutrition 
standards  and  is,  therefore,  adopting 
this  amendment  to  §  210.18(c)  as 
proposed.  State  agencies  are,  of  course, 
encouraged  to  exceed  the  regulatory 
requirements  when  resources  permit, 
and  they  will  continue  to  be  required  to 
conduct  follow-up  reviews  of  school 
food  authorities  which  are  found  to 
exceed  error  thresholds  on  the  initial 
reviews. 

Slightly  fewer  than  500  commenters 
addressed  the  proposal  to  eliminate 
specific  edit  checks  for  school  food 
authorities  found  to  have  accurate 
counting  and  claiming  systems. 


Essentially,  commenters  tended  to  assert 
that  this  change  would  not  really  reduce 
paperwork  or  that  it  could  impose  an 
additional  burden  on  State  agencies  to 
approve  alternative  systems.  Several 
commenters  recommended  other  areas 
such  as  elimination  of  verification 
requirements  of  free  and  reduced-price 
applications  or  the  process  of 
determining  "severe  need"  status  in  the 
SBP. 


When  the  Department  proposed  to 
require  edit  checks  several  years  ago, 
many  commenters  stated  that  school 
food  authorities  should  have  the 
flexibility  of  devising  their  own  systems 
of  internal  controls.  However,  at  that 
time,  the  Department  believed  that 
school  food  authorities  must,  at  a 
minimum,  compare  their  meal  counts, 
by  type,  to  the  number  of  eligible 
children  in  each  category  multiplied  by 
an  attendance  factor.  A  few  years  later, 
in  the  regulation  implementing  CRE,  the 
Department  broadened  State  agencies' 
auAority  to  authorize  alternative 
systems  of  edits.  The  Department  now 
believes  that  States  and  local  school 
food  authorities  have  had  several  years 
of  experience  with  internal  controls  and 
are  in  the  best  position  to  modify  these 
systems  to  meet  their  own  needs. 
Therefore,  this  final  rule  adopts  the 
amendment  to  §  210.8  (a)(2)  and  (a)(3)  as 
proposed. 

Only  150  commenters  addressed  the 
issue  of  documentation  of  nonprofit 
status.  Most  of  these  were  from  those  in 
school  food  service.  While  over  30 
commenters  agreed  with  the  proposed 
provision,  about  100  conmienters  stated 
that  it  was  not  a  real  reduction  in 
paperwork  at  the  local  level.  Some 
commenters  felt  "real"  reduction  in 
paperwork  could  be  accomplished 
through  elimination  of  the  verification 
procedures,  on-site  reviews  and  other 
requirements.  However,  the  Department 
continues  to  believe  that  this  provision 
will  reduce  the  paperwork  burden  on 
schools  because  they  will  no  longer 
need  to  maintain  records  using  Federal 
specifications;  records  would  be 
maintained  in  the  manner  preferred  by 
the  school  district  or  required  by  State 
laws.  Therefore,  the  proposed 
amendments  to  §  210.14(c)  and 
§  210.15(b)  are  adopted  as  final  without 
change.  It  is  not  possible  for  the 
Department  to  implement  other  changes 
suggested  by  commenters  at  this  time 
since  they  were  not  a  part  of  the  original 

proposal.  The  Department  will, 
however,  retain  them  for  future 
consideration. 
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Related  Topics  of  Concern 

Competitive  Foods 

Approximately  640  commenters 
addressed  the  sale  of  foods  in 
competition  with  school  meals.  Nearly 
400  commenters  recommended  that  all 
foods  sold  in  the  cafeteria,  including  a 
la  carte  items,  be  included  in  the 
analysis  to  determine  whether  or  not  the 
food  service  meets  the  Dietary 
Guidelines.  More  than  500  commenters 
recommended  that  the  Department  go 
even  further  and  regulate  the  food  items 
that  may  be  sold  in  vending  machines 
throughout  the  school  or  ban  vending 
machines  altogether. 

The  Department  appreciates  and 
shares  many  of  these  concerns. 
Currently,  the  program  regulations 
(§  210.11(a)  and  §  220.12(a))  prohibit  the 
sale  of  certain  foods  of  minimal 
nutritional  value  in  the  food  service  area 
between  the  start  of  school  and  the  last 
lunch  period  of  the  day.  Other  foods 
may  be  sold  in  competition  with 
reimbursable  meals  provided  that  the 
proceeds  inure  to  the  benefit  of  the 
schools  or  of  student  organizations. 
These  items  would  include  foods  sold  a 
la  carte. 

The  Department  has  no  authority  to 
regulate  the  sale  of  foods  outside  the 
food  service  area.  The  current 
regulations  governing  the  sale  of 
competitive  foods  result  from  a  Federal 
court's  ruling  in  a  lawsuit  filed  against 
the  Department  by  a  soft  drink 
manufacturers'  association.  In  that 
ruhng,  the  court  found  that  the 
Department  had  no  authority  to  regulate 
the  sale  of  competitive  foods  beyond  the 
food  service  area.  The  court  also  Umited 
the  Department's  jurisdiction  over  the 
food  service  area  after  the  meal  service 
has  ended.  Therefore,  the  Department 
cannot  address  the  issue  of  vending 
machines  elsewhere  in  the  school  in 
this  rulemaking.  The  Department  notes, 
however,  that  State  agencies  and  local 
school  food  authorities  have  complete 
authority  to  impose  more  stringent 
limitations  on  the  sale  of  competitive 
foods.  This  authority  is  underscored  in 
Pub.  L.  103-448,  which  directs  the 
Department  to  provide  States  with  a 
copy  of  the  current  regulations  dealing 
with  competitive  foods  and  to  provide 
States  with  model  language  prohibiting 
the  sale  of  foods  of  minimal  nutritional 
value  anywhere  on  elementary  school 
grounds  between  the  start  of  the  school 
day  and  the  last  lunch  period.  The 
Department  intends  to  provide  these 
materials  to  States  for  distribution  to 
school  food  authorities  in  the  near 
future. 

The  Department  shares  commenters' 
concerns  about  a  la  carte  items.  The 


Department  notes  that  these  items  are 
generally  not  intended  to  be  part  of  a 
complete,  balanced  meal.  A  la  carte 
sales  can  range  from  a  second  helping 
of  a  food  item  prepared  as  part  of  a 
reimbursable  meal  to  items  from  a 
separate  salad  bar.  Consequently,  an 
analysis  which  includes  a  la  carte  items 
would  shift  the  focus  to  individual 
foods,  something  which  the  Dietary 
Guidelines  do  not  intend.  Moreover,  in 
the  case  of  prepackaged  items,  the 
school  would  need  to  establish  a 
separate  system  of  records  to  track  their 
selection  and  would  need  to  identify 
their  nutrient  content.  The  Department 
believes,  therefore,  that  requiring 
schools  to  apply  the  principles  of  the 
Dietary  Guidelines  to  these  items  would 
greatly  increase  the  complexity  and 
burden  of  nutrient  analysis. 

Fortification 

The  preamble  to  the  June  10,  1994, 
proposal  sohcited  comments  regarding 
the  use  of  fortified  foods  in  school  meal 
programs.  The  Department  was 
particularly  interested  in  whether  there 
are  practical  ways  to  control  excessive 
use  of  fortification,  the  degree  to  which 
this  should  be  a  concern,  and  the 
potential  impact  on  the  character  of 
school  meals. 

No  regulatory  proposals  were  made 
on  this  subject  because  the  Department 
was  unaware  of  any  practical  method 
for  controlling  the  use  of  highly  fortified 
foods.  It  was  our  understanding  at  the 
time  of  the  proposal  that  it  was  virtually 
impossible  to  distinguish  those 
nutrients  that  have  been  added  to  a 
product  from  those  that  are  naturally 
occurring,  especially  for  food  items  with 
numerous  ingredients.  Nevertheless,  the 
Department  was  committed  to  the 
principle  that  meals  be  comprised  of  a 
variety  of  conventional  foods,  as 
recommended  in  the  Dietary  Guidelines, 
rather  than  ones  containing  formulated 
fortified  foods. 

More  than  2,300  commenters 
responded  to  our  request  for  comments, 
some  of  whom  recommended  adoption 
of  the  fortification  poficy  developed  by 
USDA  and  employed  in  the  USDA 
nutrient  standard  pilots  in  the  mid- 
1980's.  This  method,  which  is  also  a 
part  of  pilot  projects  currently  operating 
in  California,  permits  nutrients  which 
are  added  to  foods  to  be  counted  toward 
the  nutrient  standards  only  if  they  were 
added  in  accord  with  one  of  the 
following  criteria:  (1)  a  standard  of 
identity  or  standard  for  enrichment 
issued  by  the  Food  and  Drug 
Administration  (FDA),  (2)  a  USDA 
purchase  specification  for  a  donated 
commodity,  (3)  a  standard  for  an 
Alternative  Food  for  Meals  under 


Appendix  A  of  Parts  210  and  220. 
excluding  formulated  grain/ fruit 
products,  and  (4)  in  a  breakfast  cereal 
available  on  the  commercial  market. 

The  Department  had  seriously 
considered  adopting  this  policy  as  a  part 
of  the  June  10, 1994,  proposal.  However, 
following  discussions  with  the  FDA,  the 
food  industry,  the  nutrient  data 
laboratory  of  the  USDA's  Agriculture 
Research  Service  and  local  school  food 
service  persormel,  the  Department 
concluded  that  it  could  not  be 
implemented  at  the  local  level  for 
several  reasons. 

First,  there  is  no  simple  way  to 
distinguish  between  the  amount  of 
synthetic  nutrients  added  to  a  food  and 
the  level  which  occurs  naturally 
because  FDA  does  not  require  such 
distinctions  to  be  made  on  food  labels. 
Moreover,  the  Department  has  found 
that  FDA  standards  of  identity  are  not 
a  particularly  helpful  source  of 
information  because  they  are  only 
available  for  a  limited  number  of 
products  (under  40).  Standards  do  not 
exist,  for  example,  for  many  Suit  juices 
commonly  fortified  and  sold  on  the 
market.  It  would  be  difficult  and  costly 
to  require  the  food  industry  to  identify 
the  primary  source  of  nutrients  on  the 
label  because  such  a  requirement  would 
exceed  the  requirements  of  the  Nutrition 
Labeling  and  Education  Act.  It  should 
be  noted  that  further  inquiries  to  the 
Cahfomia  State  agency  concerning  this 
pohcy  confirmed  that  it  had  not  been 
successfully  implemented  in  the  pilot 
sites. 

Some  commenters  also  suggested  that 
USDA  use  the  fortification  standards 
established  by  FDA.  These  standards  (21 
CFR  101.14)  only  apply  to  those 
instances  in  which  a  health  claim  is 
being  made  in  coimection  with  the  use 
of  a  particular  food  product.  Therefore, 
such  standards  would  have  httle 
appUcabihty  to  the  school  meal 
programs.  Since  commenters  did  not 
provide  new  information  that  could  be 
used  to  fashion  a  practical  method  for 
regulating  the  use  of  fortified  products 
in  the  school  meal  programs,  this  final 
regulation  contains  no  new  regulatory 
proscriptions.  The  Department  does 
wish  to  stress  its  continued  conunitment 
to  the  principle  that  school  meals 
should  be  comprised  of  a  variety  of 
foods  which  provide  naturally  occurring 
nutrients  rather  than  formulated  foods 
which  have  been  artificially  fortified. 
The  training  and  technical  assistance 
the  Department  plans  to  provide  on 
implementing  the  Dietary  Guidehnes 
will  stress  the  importance  of  serving  a 
variety  of  foods  as  well  as  the  potential 
dangers  of  serving  highly  fortified  foods. 
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The  Department  also  wishes  to 
reiterate  that  the  nutrition  standards  for 
school  meals  include  standards  for 
calories  as  well  as  for  key  nutrients. 
Moreover,  the  nutrient  analysis 
alternatives  continues  to  require  that  a 
minimum  of  three  food  items,  one  of 
which  must  be  an  entree,  be  available  as 
part  of  every  reimbursable  meal.  Finally, 
the  Department  notes  that  engineered 
foods  generally  cost  more  than  foods 
that  are  not  artificially  fortified.  All 
these  factors  are  disincentives  to  the  use 
of  heavily  fortified  foods  and  should 
serve  to  minimize  their  use.  The 
Department  will  be  monitoring  the 
implementation  of  the  nutrient  analysis 
menu  planning  alternatives  and  will 
continue  to  consider  this  issue  should  a 
feasible  method  of  monitoring 
fortification  levels  become  available  in 
the  future. 

Alternate  Foods  for  Meals 

The  regulations  governing  Alternate 
Foods  for  Meals  for  the  school  lunch 
program  are  found  in  Appendix  A  of  7 
CFR  Fart  210.  This  Appendix  sets  forth 
the  requirements  for  enriched  macaroni 
products  with  fortified  protein,  cheese 
alternate  products  and  vegetable  protein 
products.  These  regulations  were 
developed  to  define  and  clarify  the  use 
of  new  products  in  the  Child  Nutrition 
Programs.  Advances  in  food  processing 
have  allowed  food  producers  to 
engineer  ingredients  into  fabricated  or 
formulated  foods,  usually  in  answer  to 
a  specific  need  or  problem.  Cheese 
alternate  products,  for  example,  were 
developed  to  supplement  the  natural 
cheese  supply  at  a  time  when  the 
availability  of  natural  chefese  had 
decreased  and  the  price  had  increased. 
The  alternate  foods  regulations  were 
designed  to  maintain  nutritional  quality 
in  school  meals  while  providing  schools 
with  flexibility  in  menu  planning, 
convenience  in  food  preparation  and  an 
economic  advantage.  Because  the 
Department  proposed  no  changes  to 
these  regulations,  the  current 
requirements  for  alternative  foods  in 
Appendix  A  will  remain  in  effect. 
However,  the  Department  recognizes 
that  more  recent  developments  in  food 
processing  may  necessitate  revisions 
and  that  some  products  not  currently 
allowable  may  provide  schools  with 
additional  low-fat  options.  Therefore, 
the  Department  is  considering 
proposing  changes  to  these  regulations 
in  the  near  future.  Prior  to  making  any 
decisions,  however,  the  Department  will 
be  consulting  with  an  expert  panel,  as 
appropriate,  to  develop  options. 


Lunch  Periods 


In  the  June  10,  1994,  proposal,  the 
Department  indicated  its  concern  that 
schools  have  an  adequate  number  of 
lunch  periods  to  accommodate  all  of 
their  students  and  that  the  lunch 
periods  provide  sufficient  time  for 
children  to  eat  the  entire  meal. 
Therefore,  the  Department  proposed  a 
recommendation  at  §210.10(1)  that 
school  food  authorities  make  every 
effort  to  provide  adequate  meal  service 
times  and  periods  to  ensure  that 
children  can  effectively  participate  in 
the  school  lunch  program. 

Nine  hundred  and  forty-five 
commenters  addressed  this  provision; 
over  850  were  from  school  food  service 
personnel,  teachers,  other  school 
officials,  parents  and  teachers. 
Overwhelmingly,  they  asserted  that 
lunch  periods  need  to  be  longer, 
especially  if  additional  foods  are  served, 
and  nearly  600  maintained  that  the 
Department  should  regulate  this  aspect 
of  the  food  service.  The  Department 
appreciates  these  concerns.  However,  as 
noted  in  the  preamble  to  the  proposed 
rule,  the  Depeirtment  has  no  authority  to 
regulate  meal  times.  Nevertheless,  we 
intend  to  continue  working  with  our 
partners  in  the  Department  of  Education 
to  solicit  support  in  the  education 
community  to  ensure  that  educators  and 
school  administrators  understand  the 
importance  of  giving  students  adequate 
time  to  eat.  The  Department  also 
emphasizes  that  this  is  an  issue  that  can 
be  dealt  with  effectively  at  the  local 
level,  and  the  Department  strongly 
encourages  school  food  service  directors 
to  work  with  other  school  officials. 
Therefore,  this  final  rule  adopts  the 
recommendation  included  in  the 
proposed  rule  at  §  210.10(f). 

Nutrition  Disclosure 

The  June  10,  1994,  proposal  included 
a  provision  at  §  210.10(n)  encouraging 
school  authorities  to  make  a  public 
disclosure  of  the  nutrients  contained  in 
their  meals.  The  Department  intended 
that  such  a  provision  would  promote  an 
increased  awareness  on  the  part  of 
students  and  their  families  of  the 
nutrients  in  their  meals,  enhance  the 
ability  of  children  and  their  parents  to 
make  healthful  food  choices  and 
increase  support  for  school  meals 
through  public  recognition  of  improved 
meal  quality.  However,  in  recognition  of 
the  differing  needs  of  school  food 
authorities,  the  Department  did  not 
mandate  disclosure,  nor  was  a  particular 
method  of  making  the  disclosure 
prescribed,  although  the  proposal  did 
indicate  that  the  information  should  be 


readily  available  to  children  and  their 
families. 

The  Department  received  over  260 
comments  on  this  issue,  over  200  of 
them  from  school  food  service 
personnel.  Approximately  190 
commenters  agreed  that  nutrition 
disclosure  should  be  optional,  and  only 
15  believed  the  Department  should 
require  disclosure.  The  remaining 
comments  addressed  narrower  issues, 
such  as  suggesting  that  information  be 
sent  home  with  elementary  students. 
Because  the  Department  did  not  propose 
mandatory  disclosure,  the  Department  is 
adopting  the  provision  as  it  was 
proposed  at  §  210.10(h)  and  §220.8(1). 
The  Department  appreciates  the  overall 
support  for  volimtary  disclosure. 
However,  section  9(fl(l)(A)  of  the  NSLA. 
as  amended  by  section  106(b)  of  Pub.  L. 
103^48,  42  U.S.C.  1758(f)(1),  includes 
a  provision  requiring  schools  to  make  a 
public  disclosure  of  the  nutrient  content 
of  their  meals.  The  Department  is 
assessing  various  methods  of  disclosure 
and  intends  to  issue  a  proposed  rule  on 
this  subject  at  a  later  time. 


Compliance  Over  a  School  Week 

The  June  10, 1994,  proposal  would 
have  required  nutrient  analysis  of  the 
reimbursable  meals  served  over  the 
course  of  a  school  week,  as  defined  in 
proposed  §  210.2  as  a  period  of  three  to 
seven  days.  The  normal  school  week 
would,  of  course,  be  five  consecutive 
days.  To  accommodate  situations  when 
school  is  not  in  session  for  a  complete 
week,  the  Department  intended  that 
weeks  in  which  school  lunches  are 
offered  fewer  than  three  times  would  be 
combined  with  either  the  previous  or 
the  following  week.  The  Department's 
proposal  for  weekly  compliance  and  the 
proposed  definition  of  "school  week" 
were  repeated  in  the  January  27, 1995, 
rule,  in  keeping  with  a  provision  of  Pub. 
L.  103^48  (section  106(a),  42  U.S.C. 
1758(a)(l)(A)(ii))  requiring  that,  at  a 
minimum,  compliance  with  the 
nutrition  standards  be  based  on  the 
weekly  average  of  the  nutrient  content 
of  school  lunches.  This  proposal  was 
intended  to  provide  schools  with  a 
manageable  time  period  in  which  to 
vary  menus  and  make  meaningful 
calculations  and  adjustments.  The  range 
of  three  to  seven  days  was  intended  to 
provide  school  food  authorities  with 
flexibility  in  plarming  menus  when  the 
school  is  not  in  session  for  an  entire 
week. 

The  Department  received  over  600 
comments  on  this  provision  in  the  June 
10,  1994,  proposal.  Nearly  400  of  the 
comments  were  from  school  food 
service  personnel,  and  approximately 
130  were  from  parents  and  students. 
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Over  half  of  the  comments  agreed  with 
weekly  analyses.  Those  who  disagreed 
generally  suggested  a  different  length  of 
time,  although  some  believed  there 
should  be  no  specific  time  period  at  all, 
since  the  Dietary  Guidelines  have  none. 
Generally  commenters  recommended 
that  planning  and  analysis  be  done  on 
a  daily,  bi-weekly  or  monthly  basis, 
although  some  commenters 
recommended  averaging  over  the  length 
of  the  menu  cycle  or  even  the  entire 
school  year.  Approximately  50 
commenters  were  also  concerned  that 
requiring  weekly  compliance  could 
result  in  less  variety  in  meals  overall, 
since  schools  might  tend  simply  to 
repeat  a  qualifying  menu  every  week. 

The  Department  received  25 
comments  on  this  provision  as  applied 
to  the  proposed  food-based  menu 
planning  system  in  the  January  27, 
1995,  rulemaking.  The  largest  number  of 
these  came  from  persons  in  school  food 
service.  Generally,  these  commenters 
recommended  that  the  school  week  be 
defined  strictly  as  five  days  or  raised 
technical  concerns  about  shorter 
periods. 

The  Department  appreciates 
commenters'  suggestions  for  changing 
the  length  of  the  planning  cycle.  The 
Department  continues  to  believe, 
however,  that  a  school  week  represents 
the  optimum  length  of  time  for 
determining  nutrient  content,  as  long  as 
flexibility  is  built  in  to  accommodate 
days  when  schools  are  not  in  session.  A 
school  week  allows  enough  time  for 
schools  to  vary  menus  but  still  ensures 
that  nutrients  are  reasonably 
concentrated.  Moreover,  since  the  law 
now  mandates  compliance  with  the 
nutrition  standards  over  the  school 
week,  the  Department  is  adopting  this 
provision  as  proposed  at  §  210.2  and 
§220.2(w-l). 

Operational  Obstacles 

Over  9,000  commenters  addressed 
perceived  operational  obstacles  to 
implementation  of  the  June  10,  1994, 
proposal.  Nearly  7,000  commenters 
were  from  those  in  school  food  service, 
and  more  than  100  others  were  teachers 
or  school  officials.  Commenters  were 
chiefly  concerned  about  the  potential 
for  increased  administrative  and 
paperwork  biu-dens,  the  possibility  that 
schools  would  drop  out  of  the  program 
because  of  the  complexity  of  the 
requirements,  the  need  for  additional 
staff  to  conduct  nutrient  analysis  and 
the  difficulty  in  balancing  good 
nutrition  with  student  acceptance. 

The  Department  has  given  due 
consideration  to  these  concerns.  The 
Department  believes,  however,  that  the 
complexities  of  NuMenus  and  Assisted 


NuMenus  are  not  as  great  as 
commenters  have  represented  them  to 
be.  While  it  is  true  that  nutrition 
analysis  will  measure  nutrients  and 
calories  more  precisely  than  in  the  past, 
this  analysis  will  be  done  entirely  by 
computer.  Once  the  information  has 
been  entered,  there  is  little  additional 
burden  on  the  school.  Much  the  same  is 
true  of  menu  adjustments.  Creating  the 
initial  menu  may  require  more  time 
than  is  currently  the  case  with  the  meal 
pattern.  However,  once  the  recipe  and 
product  data  has  been  entered  and  the 
menu  cycle  has  been  adjusted  to  comply 
with  the  nutrition  standards,  wholesale 
changes  vsrith  resulting  new  analysis 
should  not  generally  be  needed.  The 
Department  also  notes  that  the  computer 
software  approved  for  NuMenus  will 
have  the  capability  of  searching  for  food 
sources  of  high  nutrient  density  when  a 
particular  nutrient  must  be  provided. 

The  Department  also  believes  that  the 
amount  of  paperwork  resulting  from 
NuMenus  will  not  be  as  great  as 
commenters  have  stated.  The  nutrient 
analysis,  itself,  will  remain  in  the 
computer  unless  a  report  is  generated  by 
the  school  or  at  the  request  of  the  State 
agency.  The  Department  also  wishes  to 
emphasize  that  the  analysis  need  not  be 
performed  individually  by  every  school. 
If  the  school  food  authority  wishes,  the 
analysis  can  be  performed  centrally.  For 
these  reasons,  it  will  not  be  necessary 
for  schools'  food  authorities  to  add 
additional  personnel  to  conduct 
NuMenus. 

Also,  the  Department  does  not 
consider  appealing  meals  as 
incompatible  vsrith  good  nutrition.  The 
Department  has  undertaken  Team 
Nutrition — a  comprehensive  initiative  to 
help  meal  planners  produce  meals  that 
are  appealing  as  well  as  nutritious  and 
to  foster  an  awareness  on  the  part  of 
children  that  good  meals  do  taste  good. 
The  Department  is  promoting  an  array 
of  technical  assistance  programs  among 
State  and  local  school  food  agencies. 
One  prominent  example  is  our 
partnership  with  the  American  Culinary 
Federation  and  others  to  develop 
recipes  and  provide  information  on  how 
to  make  the  meal  presentation  more 
appealing.  In  addition,  the  De{}artment 
believes  that  the  Children's  Nutrition 
Campaign,  which  concentrates  on 
bringing  the  message  of  good  nutrition 
to  children  and  their  parents,  will  make 
nutritious  foods  more  popular.  Thus, 
the  Department  anticipates  that  these 
efforts  to  assist  and  educate  will  lead  to 
increased  participation. 

Cost  Implications 

Over  5,500  commenters,  many  from 
school  food  service  personnel,  were 


concerned  that  the  changes  set  forth  in 
the  June  10, 1994,  proposal  would 
significantly  increase  the  cost  of  their 
food  operations.  These  concerns  were 
based  on  the  perception  that  they  would 
need  to  purchase  more  expensive  lower- 
fat  foods  and  employ  costlier 
preparation  techniques  along  with  the 
expense  of  acquiring  computer 
equipment  and  software  for  NuMenus. 
Approximately  145  commenters  raised 
cost  concerns  about  the  January  27, 
1995,  proposal  because  of  the  increased 
quantity  requirements  for  fruits/ 
vegetables  and  grains A)reads. 

The  Department  extensively  studied 
the  cost  implications  of  both  proposals 
as  part  of  the  Regulatory  Assessments 
published  with  the  proposals.  The 
analysis  published  on  June  10, 1994, 
found  that  the  nutrient  requirements  of 
NuMenus  can  be  met  at  about  the 
current  cost  of  food  in  the  National 
School  Liuich  Program.  Moreover,  the 
Department  does  not  anticipate  the  need 
for  significant  changes  in  meal 
preparation  practices  that  would  affect 
the  cost  of  meals.  While  schools  without 
computer  resources  might  experience 
one-time  acquisition  costs,  these  costs 
must  be  considered  in  hght  of  the  length 
of  time  the  schools  wall  be  using  that 
equipment.  Moreover,  software  to 
conduct  NuMenus  can  have  other  food 
service  applications  as  well,  thereby 
providing  some  administrative 
efficiencies.  For  a  complete  discussion 
of  the  cost  analysis,  readers  should  refer 
to  the  June  10, 1994,  issue  of  the 
Federal  Register  (59  FR  30250). 

In  the  cost/benefit  analysis  for  the 
January  27,  1995,  proposed  rule,  the 
Department  noted  that  its  school  lunch 
model  did  experience  slight  increases  in 
costs  for  leaner  meat  and  for  fruits/ 
vegetables.  These  increases,  however, 
can  be  effectively  offset  by  selecting  less 
expensive  items  from  the  grains/breads 
component.  In  fact,  the  analysis  found 
that  the  nutrient  requirements  of  the 
food-based  menu  planning  system  can 
be  met  at  about  the  current  cost  of  food 
in  the  program.  Again,  readers  wishing 
a  complete  discussion  of  costs  should 
refer  to  the  January  27. 1995.  issue  of 
the  Federal  Register  (60  FR  5525-26). 

General  Comments  on  Meal  Content 

The  Department  received  over  4.200 
comments  on  various  issues  related  to 
the  content  of  school  meals.  More  than 
2,500  were  from  persons  in  school  food 
service,  while  nearly  800  were  from 
students  or  their  famihes  and  over  250 
were  from  the  medical,  public  health 
and  food  advocacy  communities.  Some 
of  these  comments  were  general 
observations  on  the  quality  of  existing 
meal  services  or  reflected  concerns 
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about  plate  waste.  For  the  most  part, 
however,  commenters  discussed 
increasing  or  decreasing  specific  food 
components.  Approximately  1,000 
commenters  recommended  increasing 
the  amounts  of  fruits  and  vegetables, 
and  another  500  wanted  more  breads 
and  grain  products.  On  the  other  hand, 
approximately  400  commenters 
recommended  using  either  lower  fat 
meats  or  meat  substitutes  such  as  soy, 
while  over  1,200  opposed  the  milk 
requirement. 

The  Department  appreciates 
commenters'  concerns.  The  Department 
agrees  that  it  is  important  for  children 
to  receive  plenty  of  fruits  and  vegetables 
as  well  as  grain  products.  Although 
there  are  no  component  or  quantity 
requirements  under  NuMenus  and 
Assisted  NuMenus,  the  Department 
believes  that  menu  planners  will  use 
more  of  these  food  groups  since  they  are 
prime  sources  of  low-fat,  nutrient-dense 
foods  needed  to  meet  the 
recommendations  of  the  Dietary 
Guidelines.  The  Department's  January 
27, 1995,  proposal  did,  in  fact, 
significantly  increase  the  quantity 
requirements  for  both  fruits/vegetables 
and  grains/breads.  In  addition,  the 
Department  believes  that  the  nutrition 
standards  established  for  school  meals 
will  ensure  that  a  wide  variety  and 
ample  amount  of  these  items  will  be 
served. 

With  respect  to  meats,  the  Department 
reiterates  that  it  is  important  to  obtain 
essential  nutrients  from  a  variety  of 
foods.  The  Department  agrees  that 
foods,  particularly  those  high  in  fat, 
must  be  eaten  in  moderation,  but  the 
Department  does  not  share  the  view  that 
any  given  foods  are  necessarily  "good" 
or  "t«d."  For  this  reason,  the  January 
27, 1995,  proposal  retained  the  quantity 
requirements  for  meats/meat  alternates 
currently  in  effect,  and  the  Department 
does  not  plan  to  limit  or  eliminate  items 
from  this  food  group  in  any  future 
rulemakings.  It  is  also  important  to  note 
that  meat  is  a  significant  source  of  iron, 
a  nutrient  that  was  not  adequately  met 
for  some  participants  in  the  school  meal 
programs  reviewed  in  the  1993  SNDA 
study.  As  one  final  note,  the  Department 
is  aware  that  yogurt  can  be  a  useful  meat 
alternate,  and  the  Department  is 
considering  a  future  action  which 
would  allow  meal  planners  to  substitute 
yogurt  for  meat. 

"The  Department  also  appreciates 
commenters'  suggestions  to  eliminate 
the  whole  milk  requirement  or  permit 
alternatives  to  milk.  The  requirement 
that  schools  offer  fluid  milk  as  part  of 
a  reimbursable  lunch  is  statutory  (42 
U.S.C.  1758(a)(2)(A)(i)).  The  Department 
notes,  however,  that  section  107  of  Pub. 


L.  103-448  did  modify  this  requirement. 
In  the  past,  schools  were  required  to 
offer  fluid  whole  milk  and  fluid 
unflavored  low-fat  milk.  Schools  now 
are  required  to  offer  a  variety  of  fluid 
milk  consistent  with  children's 
preferences  in  the  prior  year.  Schools 
also  may  cease  offering  any  variety 
which  constituted  less  than  one  percent 
of  the  total  milk  consumed  in  the  prior 
year  (42  U.S.C  1758(a)(2)(A)(ii)). 
Therefore,  while  schools  must  still  make 
milk  available  as  part  of  all 
reimbursable  lunches,  they  will  have 
somewhat  more  flexibility  than  in  the 
past  to  reflect  their  children's  changing 
preferences.  This  provision  is  found  at 
§210.10(1)(1). 

NuMenus  and  Assisted  NuMenus  for 
Meals  Served  Under  the  Child  and 
Adult  Care  Food  Program  and  the 
Summer  Food  Service  Program 

A  few  commenters  recommended  that 
schools  using  NuMenus  or  Assisted 
NuMenus  should  be  allowed  to  use 
these  systems  when  the  school  is 
providing  meals  under  the  Child  and 
Adult  Care  Food  Program  (CACFP)  or 
the  Summer  Food  Service  Program 
(SFSP).  Otherwise,  the  school  food 
service  could  be  placed  in  the  position 
of  following  multiple  sets  of  meal 
requirements.  The  Department  agrees 
that  schools  should  be  able  to  use  the 
same  menu  planning  system  for  all 
meals  it  prepares  and  serves.  Moreover, 
once  the  analysis  has  been  properly 
completed  and  appropriate  adjustments 
made,  meals  served  under  NuMenus  or 
Assisted  NuMenus  will  generally  be 
more  healthful  and  nutritious  than 
meals  plaimed  and  prepared  under  the 
old  meal  patterns.  Therefore,  although 
NuMenus  and  Assisted  NuMenus  has 
not  yet  been  proposed  for  the  CACFP  or 
the  SFSP.  the  Department  is  providing 
in  this  final  rule  (§  210.10  (i)(12)  and 
(j)(7);  §  220.8  (e)(12)  and  (f)(7))  that 
schools,  with  State  agency  approval, 
may  use.  in  addition  to  the  food-based 
menu  planning  systems,  nutrient 
analysis  for  all  of  the  meal  programs 
receiving  USDA  reimbursement  that 
they  operate.  These  exceptions  are 
consistent  with  the  current 
requirements  in  the  regulations 
governing  the  CACFP  and  the  SFSP.  The 
Department  emphasizes,  however,  that 
schools  would  still  be  required  to  follow 
the  existing  meal  patterns  for  snacks 
and  for  meals  served  to  children  under 
two  years  of  age. 

Implementation  Schedules 

The  June  10.  1994,  proposal  would 
have  required  all  schools  to  comply 
with  the  Dietary  Guidelines  and 
nutrition  standards  established  by  that 


proposal  by  School  Year  1998.  Over  750 
commenters  agreed  with  the  proposed 
implementation  schedule,  although  40 
commenters  believed  implementation 
should  be  sooner.  Over  200 
commenters,  however,  believed  that 
School  Year  1998  would  be  too  early  for 
full  implementation  or  requested  that 
waivers  be  authorized  for  schools 
unable  to  comply.  Subsequently. 
Congress  amended  the  NSLA  to  require 
that  school  meals  comply  with  the 
Dietary  Guidelines  by  School  Year 
1996/97.  unless  a  waiver  not  to  exceed 
two  years  is  authorized  by  the  State 
agency.  This  provision  (42  U.S.C.  1758 
(0(2))  affirms  the  importance  of  having 
school  meals  that  comply  with  the  best 
scientific  research  regarding  nutrition, 
and  the  Department  appreciates 
Congressional  support  on  this  issue. 
Therefore,  this  final  regulation,  at 
§  210.10(o)  and  §  220. 8(m).  will  require 
implementation  by  School  Year  1996, 
although  State  agencies  may  authorize 
schools  to  delay  implementation  on  a 
case  by  case  basis  until  a  later  date,  but 
not  later  than  School  Year  1998/1999. 
This  provision  of  the  law  will 
accommodate  schools  that  have  training 
or  resource  needs  that  require  delayed 
implementation.  However,  State 
agencies  and  school  food  authorities 
may  implement  the  provisions  in  this 
rule,  such  as  the  streamlining/ 
paperwork  reduction  provisions 
including  the  extension  of  the  CRE 
review  period,  prior  to  that  date. 
Nonetheless,  while  the  revised  menu 
planning  alternatives  may  be 
implemented  early,  they  must  be 
implemented  in  their  entirety. 

List  of  Subjects 

7  CFR  Part  210 

Children,  Commodity  School 
Program,  Food  assistance  programs. 
Grants  programs-social  programs. 
National  School  Lunch  Program, 
Nutrition,  Reporting  and  recordkeeping 
requirements.  Surplus  agricultural 
commodities. 

7  CFR  Part  220 

Children.  Food  assistance  programs. 
Grant  programs-social  programs. 
Nutrition.  Reporting  and  recordkeeping 
requirements.  School  Breakfast  Program. 

Accordingly,  7  CFR  Parts  210  and  220 
are  eunended  as  follows: 

PART  210— NATIONAL  SCHOOL 
LUNCH  PROGRAM 

1.  The  authority  citation  for  7  CFR 
Part  210  continues  to  read  as  follows: 

Authority:  42  U.S.C.  1751-1760, 1779. 

2.  In  §210.2: 
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a.  the  definition  of  "Food  component" 
is  revised; 

b.  the  definition  of  "Food  item"  is 
revised; 

c.  the  definition  of  "Lunch"  is 
revised: 

d.  a  new  definition  of  "Menu  item"  is 
added; 

e.  a  new  definition  of  "Nutrient 
Standard  Menu  Planning/ Assisted 
Nutrient  Standard  Menu  Planning'  is 
added; 

f.  the  definition  of  "Reimbursement" 
is  amended  by  adding  the  words  "or 

§  210.10a,  whichever  is  applicable," 
after  "§  210.10";  and 

g.  a  new  definition  of  "School  Week' 
is  added. 

The  revisions  and  additions  read  as 
follows: 

§210^    Oeflnltions. 

*  •         •         •         * 

Food  component  means  one  of  the 
foiu  food  groups  which  compose  the 
reimbursable  school  lunch,  i.e.,  meat  or 
meat  alternate,  milk,  grains/breads  and 
vegetables/ fruits  for  the  purposes  of 
§  210.10(k)  or  one  of  the  four  food 
groups  which  compose  the  reimbursable 
school  lunch,  i.e.,  meat  or  meat 
alternate,  milk,  bread  or  bread  alternate, 
and  vegetable/fruit  under  §  210.10a. 

Food  item  means  one  of  the  five 
required  foods  that  compose  the 
reimbursable  school  lunch,  i.e.,  meat  or 
meat  alternate,  milk,  grains/breads,  and 
two  (2)  servings  of  vegetables,  fruits,  or 
a  combination  of  both  for  the  purposes 
of  §  210.10(k)  or  one  of  the  five  required 
foods  that  compose  the  reimbursable 
school  lunch,  i.e.,  meat  or  meat 
alternate,  milk,  bread  or  bread  ahemate, 
and  two  (2)  servings  of  vegetables, 
fruits,  or  a  combination  of  both  for  the 
purposes  of  §  210.10a. 

•  •        •        •        • 

Lunch  means  a  meal  which  meets  the 
nutrition  standards  and  the  appropriate 
nutrient  and  calorie  levels  designated  in 
§  210.10.  In  addition,  if  applicable,  a 
lunch  shall  meet  the  requirements  by 
age/grade  groupings  in  §  210.10(k)(2)  or 
the  school  lunch  pattern  for  specified 
age/grade  groups  of  children  as 
designated  in  §  210.10a. 

Menu  item  means,  under  Nutrient 
Standard  Menu  Planning  or  Assisted 
Nutrient  Standard  Menu  Planning,  any 
single  food  or  combination  of  foods.  All 
menu  items  or  foods  offered  as  part  of 
the  reimbursable  meal  may  be 
considered  as  contributing  towards 
meeting  the  nutrition  standards 
provided  in  §  210.10,  except  for  those 
foods  that  are  considered  as  foods  of 
minimal  nutritional  value  as  provided 
for  in  §  210, 11(a)(2)  which  are  not 
offered  as  part  of  a  menu  item  in  a 


reimbursable  meal.  For  the  purposes  of 
a  reimbursable  lunch,  a  minimum  of 
three  menu  items  must  be  offered,  one 
of  which  must  be  an  entree  (a 
combination  of  foods  or  a  single  food 
item  that  is  offiered  as  the  main  course) 
and  one  of  which  must  be  fluid  milk. 
Under  offer  versus  serve,  a  student  shall 
select,  at  a  minimum,  an  entree  and  one 
other  menu  item.  If  more  than  three 
menu  items  are  offered,  the  student  may 
decline  up  to  two  menu  items;  however, 
the  entree  cannot  be  declined. 
•        •        •        •        • 

Nutrient  Standard  Menu  Planning/ 
Assisted  Nutrient  Standard  Menu 
Planning  mean  ways  to  develop  menus 
based  on  the  analysis  for  nutrients  in 
the  menu  items  and  foods  offered  over 
a  school  week  to  determine  if  specific 
levels  for  a  set  of  key  nutrients  and 
calories  were  met.  Such  analysis  is 
based  on  averages  weighted  in 
accordance  with  the  criteria  in 
§210.10(0(5).  Such  analysis  is  normally 
done  by  a  school  or  a  school  food 
authority.  However,  for  the  purposes  of 
Assisted  Nutrient  Standard  Menu 
Planning,  menu  planning  and  analysis 
are  completed  by  other  entities  and 
shall  incorporate  the  production 
quantities  needed  to  accommodate  the 
specific  service  requirements  of  a 
particular  school  or  school  food 
authority. 
***** 

School  week  means  the  period  of  time 
used  to  determine  compliance  with  the 
nutrition  standards  and  the  appropriate 
calorie  and  nutrient  levels  in  §  210.10. 
Further,  if  applicable,  school  week  is 
the  basis  for  conducting  Nutrient 
Standard  Menu  Planning  or  Assisted 
Nutrient  Standard  Menu  Planning  for 
lunches  as  provided  in  §  210.10(i)  and 
§  210.10(j).  The  period  shall  be  a  normal 
school  week  of  five  consecutive  days; 
however,  to  accommodate  shortened 
weeks  resulting  from  holidays  and  other 
scheduling  needs,  the  period  shall  be  a 
minimum  of  three  consecutive  days  and 
a  maximiun  of  seven  consecutive  days. 
Weeks  in  which  school  lunches  are 
offered  less  than  three  times  shall  be 
combined  with  either  the  previous  or 
the  coming  week. 


§210.4    [Amended] 

3.  In  §  2f^.4,  paragraph  (b)(3) 
introductory  text  is  amended  by 
removing  the  words  "§  210.10(j)(l)  of 
this  part"  and  adding  in  their  place  the 
words  '§  210.10(n)(l)  or  §  210.10a(i)(l), 
whichever  is  applicable". 

§210.7    [Amended] 

4.  In  §210.7: 


a.  paragraph  (c)(l)(v)  is  amended  by 
removing  the  reference  to  "§  210.10(b) 
of  this  part"  and  adding  in  its  place  the 
words  "§  210.10(a)(2)  or  §  210.10a(b), 
whichever  is  applicable,";  and 

b.  paragraph  (d)  is  amended  by 
removing  the  reference  to  "§  210.10(j)(l) 
of  this  part"  and  adding  in  its  place  the 
words  "§210.10(n)(l)  or  §210.10a(j)(l). 
whichever  is  applicable". 

5.  In  §210.8: 

a.  the  third  sentence  of  paragraph 
(a)(2)  is  removed  and  new  paragraphs 
(a)(2Ki)  and  (a)(2)(ii)  are  added  at  the 
end; 

b.  Paragraph  (a)(3)  is  revised; 

c.  the  first  sentence  of  paragraph  (a)(4) 
is  revised; 

d.  the  first  sentence  of  paragraph 
(b)(2)(i)  is  amended  by  removing  the 
reference  to  "paragraph  (a)(2)"  and 
adding  in  its  place  a  reference  to 
"paragraph  (a)(3)"  and  by  adding  at  the 
end  of  the  sentence  the  words  "or  the 
internal  controls  used  by  schools  in 
accordance  with  paragraph  (a)(2)(i)  of 
this  section."  The  revisions  and 
additions  read  as  follows: 

§  21 0.8    CWm*  for  raimtiursamenL 
(a)  Internal  controls.  •   •   • 

(2)  School  food  authority  claims 
review  process.  •   *   • 

(i)  Any  school  food  authority  that  was 
found  by  its  most  recent  administrative 
review  conducted  in  accordance  with 
§  210.18,  to  have  no  meal  counting  and 
claiming  violations  may: 

(A)  Develop  internal  control 
procedures  that  ensure  accurate  meal 
counts.  The  school  food  authority  shall 
submit  any  internal  controls  developed 
in  accordance  with  this  paragraph  to  the 
State  agency  for  approval  and,  in  the 
absence  of  specific  disapproval  from  the 
State  agency,  shall  implement  such 
internal  controls.  The  State  agency  shall 
establish  procedures  to  promptly  notify 
school  food  authorities  of  any 
modifications  needed  to  their  proposed 
internal  controls  or  of  denial  of 
unacceptable  submissions.  If  the  State 
agency  disapproves  the  proposed 
internal  controls  of  any  school  food 
authority,  it  reserves  the  right  to  require 
the  school  food  authority  to  comply 
with  the  provisions  of  paragraph  (a)(3) 
of  this  section;  or 

(B)  Comply  with  the  requirements  of 
paragraph  (a)(3)  of  this  section. 

(ii)  Any  school  food  authority  that 
was  identified  in  the  most  recent 
administrative  review  conducted  in 
accordance  with  §  210.18,  or  in  any 
other  oversight  activity,  as  having  meal 
counting  and  claiming  violations  shall 
comply  with  the  requirements  in 
paragraph  (a)(3)  of  this  section. 

(3)  Edit  checks,  (i)  The  following 
procedure  shall  be  followed  for  school 
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food  authorities  identified  in  paragraph 
(a)(2){ii)  of  this  section,  by  other  school 
food  authorities  at  State  agency  option, 
or,  at  their  own  option,  by  school  food 
authorities  identified  in  paragraph 
(a)(2)(i)  of  this  section:  the  school  food 
authority  shall  compare  each  school's 
daily  counts  of  free,  reduced  price  and 
paid  lunches  against  the  product  of  the 
number  of  children  in  that  school 
currently  eligible  for  free,  reduced  price 
and  paid  lunches,  respectively,  times  an 
attendance  factor. 

(ii)  School  food  authorities  that  are 
identified  in  subsequent  administrative 
reviews  conducted  in  accordance  with 
§  210.18  as  not  having  meal  counting 
and  claiming  violations  and  that  are 
correctly  complying  with  the 
procedures  in  paragraph  (a)(3)(i)  of  this 
section  have  the  option  of  developing 
internal  controls  in  accordance  with 
paragraph  (a)(2)(i]  of  this  section. 

(4)  Follow-up  activity.  The  school 
food  authority  shall  promptly  follow-up 
through  phone  contact,  on-site  visits  or 
other  means  when  the  internal  controls 
used  by  schools  in  accordance  with 
paragraph  (a)(2)(;)  of  this  section  or  the 
claims  review  process  used  by  schools 
in  accordance  with  paragraphs  (a)(2)(ii) 
and  (a)(3)  of  this  section  suggest  the 
likelihood  of  lunch  count  problems. 


§210.9    [Amemied] 

6.  In  §210.9: 

a.  paragraph  (b)(5)  is  amended  by 
adding  the  words  "or  §  210.10a, 
whichever  is  applicable"  at  the  end  of 
the  paragraph; 

b.  paragraph  (c)  introductory  text  is 
amended  by  removing  the  reference  to 
"§210.10(j)(l)  of  this  part"  and  adding 
in  its  place  the  words  '§  210.10(n)(l)  or 
§  210.10a(i)(l),  whichever  is 
applicable";  and 

c.  paragraph  (c)(1)  is  amended  by 
adding  the  words  "or  §  210.10a, 
whichever  is  applicable"  after  the 
reference  to  "§  210.10." 

7.  Section  210.10  is  redesignated  as 
§  210.10a. 

8.  A  new  §  210.10  is  added  to  read  as 
follows: 

§210.10    Nutrition  standards  for  lunches 
and  menu  planning  ntethods. 

(a)  General  requirements  for  school 
lunches. 

(1)  In  order  to  qualify  for 
reimbursement,  all  lunches  served  to 
children  age  2  and  older,  as  offered  by 
participating  schools,  shall,  at  a 
minimum,  meet  the  nutrition  standards 
provided  in  paragraph  (b)  of  this  section 
and  the  appropriate  level  of  calories  and 
nutrients  provided  for  in  either 


paragraph  (c)  or  paragraph  (i)(l)  of  this 
section  for  nutrient  standard  menu 
planning  and  assisted  nutrient  standard 
menu  plarming  or  in  paragraph  (d)  of 
this  section  for  food-based  menu 
planning,  whichever  is  applicable. 
Compliance  with  the  nutrition 
standards  and  the  nutrient  and  calorie 
levels  shall  be  determined  by  averaging 
lunches  offered  over  a  school  week. 
Except  as  otherwise  provided  herein, 
school  food  authorities  shall  ensure  that 
sufficient  quantities  of  foods  are 
planned  and  produced  to  meet,  at  a 
minimum,  the  nutrition  standards  in 
paragraph  (b)  of  this  section,  the 
appropriate  nutrient  and  calorie  levels 
in  paragraphs  (c),  (d),  or  (i)(l)  of  this 
section,  whichever  is  applicable,  and  to 
either  contain  all  the  required  food 
items  in  at  least  the  amounts  indicated 
in  paragraph  (k)  of  this  section  or  to 
supply  sufficient  quantities  of  menu 
items  and  foods  as  provided  in 
paragraphs  (i)  or  (j)  of  this  section. 

(2)  Sc5iool  food  authorities  shall 
ensure  that  each  lunch  is  priced  as  a 
unit  and  that  lunches  are  planned  and 
produced  on  the  basis  of  participation 
trends,  with  the  objective  of  providing 
one  reimbursable  lunch  per  child  per 
day.  Any  excess  lunches  that  are 
produced  may  be  offered,  but  shall  not 
be  claimed  for  general  or  special  cash 
assistance  provided  under  §  210.4.  The 
component  requirements  for  meal 
supplements  served  under  the  Child 
and  Adult  Care  Food  Program 
authorized  under  part  225  of  this 
chapter  shall  also  apply  to  meal 
supplements  served  by  eligible  school 
food  authorities  in  afterschool  care 
programs  under  the  NSLP. 

(3)  Production  and  menu  records  shall 
be  maintained  to  demonstrate  that  the 
required  number  of  food  components 
and  food  items  or  menu  items  are 
offered  on  a  given  day.  Production 
records  shall  include  sufficient 
information  to  evaluate  the  menu's 
contribution  to  the  requirements  on 
nutrition  standards  in  paragraph  (b)  of 
this  section  and  the  appropriate  levels 
of  nutrients  and  calories  in  paragraphs 
(c),  (d)  or  (i)(l)  of  this  section, 
whichever  is  applicable.  If  applicable, 
schools  or  school  food  authorities  shall 
maintain  nutritional  analysis  records  to 
demonstrate  that  lunches  meet,  when 
averaged  over  each  school  week,  the 
nutrition  standards  provided  in 
paragraph  (b)  of  this  section  and  the 
nutrient  and  calorie  levels  for  the 
appropriate  age  or  grade  group  as 
provided  for  in  paragraphs  (c)  or  (i)(l) 
of  this  section,  whichever  is  applicable. 

(b)  Nutrition  standards  for 
reimbursable  lunches.  School  food 
authorities  shall  ensure  that 


participating  schools  provide  nutritious 
and  well-balanced  meals  to  children.  In 
addition,  for  children  ages  2  and  above 
meals  shall  be  provided  based  on  the 
nutrition  standards  provided  in  this 
section. 

(1)  Provision  of  one-third  of  the 
Recommended  Dietary  Allowances 
(RDA)  of  protein,  calcium,  iron,  vitamin 
A  and  vitamin  C  to  the  applicable  age 
or  grade  groups  in  accordance  with  the 
appropriate  levels  provided  in 
paragraph  (c),  (d)  or  (i)(l)  of  this  section, 
whichever  is  applicable; 

(2)  Provision  of  the  lunchtime  energy 
allowances  for  children  based  on  the 
appropriate  age  or  grade  groups  in 
accordance  with  the  levels  provided  in 
paragraphs  (c),  (d)  or  (i)(l)  of  this 
section,  whichever  is  applicable; 

(3)  The  applicable  recommendations 
of  the  1 990  Dietary  Guidelines  for 
Americans  which  are: 

(i)  Eat  a  variety  of  foods; 

(ii)  Limit  total  fat  to  30  percent  of 
calories; 

(iii)  Limit  saturated  fat  to  less  than  10 
percent  of  calories; 

(iv)  Choose  a  diet  low  in  cholesterol; 

(v)  Choose  a  diet  with  plenty  of 
vegetables,  fruits,  and  grain  products; 
and 

(vi)  Use  salt  and  sodium  in 
moderation. 

(4)  The  following  measures  of 
compliance  with  the  applicable 
recommendations  of  the  1990  Dietary 
Guidelines  for  Americans: 

(i)  A  limit  on  the  percent  of  calories 
from  total  fat  to  30  percent  based  on  the 
actual  number  of  calories  offered; 

(ii)  A  limit  on  the  percent  of  calories 
from  saturated  fat  to  less  than  10 
percent  based  on  the  actual  number  of 
calories  offered; 

(iii)  A  reduction  of  the  levels  of 
sodium  and  cholesterol;  and 

(iv)  An  increase  in  the  level  of  dietary 
fiber. 

(5)  School  food  authorities  have  three 
alternatives  for  menu  planning  in  order 
to  meet  the  requirements  of  this 
paragraph  and  the  appropriate  nutrient 
and  calorie  levels  in  paragraphs  (c),  (d) 
or  (i)(l)  of  this  section,  whichever  is 
applicable:  nutrient  standard  menu 
planning  as  provided  for  in  paragraph 
(i)  of  this  section,  assisted  nutrient 
standard  menu  planning  as  provided  for 
in  paragraph  (j)  of  this  section,  or  food- 
based  menu  planning  as  provided  for  in 
paragraph  (k)  of  this  section.  The  actual 
minimum  calorie  levels  vary  depending 
upon  the  alternative  followed  due  to 
differences  in  age/grade  groupings  of 
each  alternative. 

(c)  Nutrient  levels  for  school  lunches/ 
nutrient  analysis.  (1)  For  the  purposes  of 
nutrient  standard  and  assisted  nutrient 


standard  menu  plaiming,  as  provided 
for  in  paragraphs  (i)  and  (j), 
respectively,  of  this  section,  schools 


shall,  at  a  minimum,  provide  calorie 
and  nutrient  levels  for  school  lunches 
(offered  over  a  school  week)  for  the 


required  grade  groups  specified  in  the 
chart  following: 


Minimum  Requirements  for  Nutrient  Levels  for  School  Lunches/Nutrient  Analysis  (School  Week  Averages) 


Nutrients  and  energy  allowarKes 


Energy  allowance/calories 

Total  fat  (as  a  percent  of  actual  total  food  energy)  

Saturated  fat  (as  a  percent  of  actual  total  food  energy) 

RDA  for  protein  

RDA  for  calcium  (mg) 

RDA  for  iron  (mg) 

RDA  for  vitamin  A  (RE) 

RDA  for  vitamin  C  (mg) 


Minimum  requirements 


Presctvjol 


517 

(') 

(^ 

7 

267 

3.3 

150 

14 


ht—H 

Grades 

7-12 

664 

825 

(') 

D 

P) 

(^ 

10 

16 

286 

400 

3.5 

4.5 

224 

300 

15 

18 

Optional 


Grades  K-3 


633 
V) 

9 
267 
3.3 
200 

15 


'  Not  to  exceed  30  percent  over  a  school  week. 
2  Less  tfian  1 0  percent  over  a  school  week. 


(2)  At  their  option,  schools  may  provide  for  the  calorie  and  nutrient  levels  for  school  lunches  (offered  over  a 
school  week)  for  the  age  groups  specified  in  the  following  chart  or  may  develop  their  own  age  groups  and  their 
corresponding  levels  in  accordance  with  paragraph  (i)(l)  of  this  section. 

Optional  Minimum  Nutrient  Levels  for  School  Lunches/Nutrient  Analysis  (School  Week  Averages) 


Nutrients  arxJ  energy  allowarKes 


Energy  allowance/calories , 

Total  fat  (as  a  percent  of  actual  total  food  energy)  

Saturated  fat  (as  a  percent  of  actual  total  food  energy) 

RDA  for  protein  (g) _ 

RDA  for  calcium  (mg) 

RDA  for  Iron  (mg) 

RDA  for  vitamin  A  (RE) 

RDA  for  vitamin  C  (mg) 


J-^ 

Ages  7-10 

Ages  11-13 

Ages  14 
and  above 

.ssa 

667 

783 

846 

(') 

D 

D 

V) 

n 

{') 

(^ 

n 

7.3 

9.3 

15.0 

16.7 

267 

267 

400 

400 

3.3 

3.3 

4.5 

4.5 

158 

233 

300 

300 

14.6 

15.0 

16.7 

19.2 

^  Not  to  exceed  30  percent  over  a  school  week. 
^  Less  than  1 0  percent  over  a  school  week. 

(d)  Minimum  nutrient  levels  for  school  lunches/food-based  menu  planning.  For  the  purposes  of  food-based  menu 
planning,  as  provided  for  in  paragraph  (k)  of  this  section,  the  following  chart  provides  the  minimum  levels,  by  grade 
group,  for  calorie  and  nutrient  levels  for  school  lunches  offered  over  a  school  week: 


Minimum  Nutrient  Levels  for  School  Lunches/Food-Based  Menu  Planning  (School  Week  Averages) 

Preschool 

Grades 
K-6 

Grades 
7-12 

Grades  K-3 
option 

Energy  allowarx»s  (Calories)  

517 

(') 

(^ 

7 

267 

3.3 

150 

14 

664 

{') 

{') 

10 

286 

3.5 

224 

15 

825 

n 
(^ 

16 
400 
4.5 
300 

18 

633 

Total  fat  (as  a  percentage  of  actual  total  food  energy)  

(') 

Total  saturated  fat  (as  a  percentage  of  actual  total  food  energy) 

P) 

Protein  (a) 

9 

Cateium  (mg) 

267 

Iron  (ma) __......„...„......„_ 

3.3 

Vitamin  A  (RE)  _ 

Vitamin  C  (mg)  

200 

15 

^  Not  to  exceed  30  percent  over  a  school  week. 
2  Less  ttian  1 0  percent  over  a  school  week. 


(e)  Choice.  To  provide  variety  and  to 
encourage  consumption  and 
participation,  schools  should,  whenever 
possible,  offer  a  selection  of  menu  items 
and  foods  from  which  children  may 
make  choices.  When  a  school  offers  a 
selection  of  more  than  one  type  of  lunch 
or  when  it  offers  a  variety  of  menu 
items,  foods  or  milk  for  choice  within  a 
reimbursable  lunch,  the  school  shall 


offer  all  children  the  same  selection 
regardless  of  whether  the  children  are 
eligible  for  free  or  reduced  price  lunches 
or  pay  the  school  food  authority's 
designated  full  price.  The  school  may 
establish  different  unit  prices  for  each 
type  of  lunch  offered  provided  that  the 
benefits  made  available  to  children 
eligible  for  free  or  reduced  price  lunches 
are  not  affected. 


(f)  Lunch  period.  At  or  about  raid-day 
schools  shall  offer  lunches  which  meet 
the  requirements  of  this  section  during 
a  period  designated  as  the  lunch  period 
by  the  school  food  authority.  Such 
lunch  periods  shall  occur  between  10:00 
a.m.  and  2:00  p.m.,  unless  otherwise 
exempted  by  FCS.  With  State  agency 
approval,  schools  that  serve  children  1- 
5  years  old  are  encouraged  to  divide  the 
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service  of  the  meal  into  two  distinct 
service  periods.  Such  schools  may 
divide  the  quantities,  and/or  menu 
items,  foods  or  food  items  offered 
between  these  service  periods  in  any 
combination  that  they  choose.  Schools 
are  also  encouraged  to  provide  an 
adequate  number  of  lunch  periods  of 
sufficient  length  to  ensure  that  all 
students  have  an  opportunity  to  be 
served  and  have  ample  time  to  consume 
their  meals. 

(g)  Exceptions.  Lunches  claimed  for 
reimbursement  shall  meet  the  nutrition 
requirements  for  reimbursable  meals 
specified  in  this  section.  However, 
lunches  served  which  accommodate  the 
exceptions  and  variations  authorized 
under  this  paragraph  are  also 
reimbursable.  Exceptions  and  variations 
are  restricted  to  the  following: 

(1)  Medical  or  dietary  needs.  Schools 
shall  make  substitutions  in  foods  listed 
in  this  section  for  students  who  are 
considered  to  have  a  disability  under  7 
CFR  part  15b  and  whose  disability 
restricts  their  diet.  Schools  may  also 
make  substitutions  for  students  who  do 
not  have  a  disability  but  who  are  unable 
to  consume  the  regular  lunch  because  of 
medical  or  other  special  dietary  needs. 
Substitutions  shall  be  made  on  a  case  by 
case  basis  only  when  supported  by  a 
statement  of  the  need  for  substitutions 
that  includes  recommended  alternate 
foods,  unless  otherwise  exempted  by 
FCS.  Such  statement  shall,  in  the  case 
of  a  student  with  a  disability,  be  signed 
by  a  physician  or.  in  the  case  of  a 
student  who  is  not  disabled,  by  a 
recognized  medical  authority. 

(2)  Ethnic,  religious  or  economic 
variations.  FCS  encourages  school  food 
authorities  to  consider  ethnic  and 
religious  preferences  when  planning 
and  preparing  meals.  For  the  purposes 
of  the  food-based  menu  planning 
alternative  as  provided  for  in  paragraph 
(k)  of  this  section.  FCS  may  approve 
variations  in  the  food  components  of  the 
lunch  on  an  experimental  or  on  a 
continuing  basis  in  any  school  where 
there  is  evidence  that  such  variations 
are  nutritionally  sound  and  are 
necessary  to  meet  ethnic,  religious,  or 
economic  needs. 

(3)  Natural  disaster.  In  the  event  of  a 
natural  disaster  or  other  catastrophe. 
FCS  may  temporarily  allow  schools  to 
serve  lunches  for  reimbursement  that  do 
not  meet  the  requirements  of  this 
section. 

(h)  Nutrition  disclosure.  School  food 
authorities  are  encouraged  to  make 
information  available  indicating  efforts 
to  meet  the  nutrition  standards  in 
paragraph  (bl  of  this  section. 

(i)  Nutrient  standard  menu  planning. 
(1)  Adjusted  nutrient  levels,  (i)  At  a 


minimum,  schools  with  children  age  2 
that  choose  the  nutrient  standard  menu 
planning  alternative  shall  ensure  that 
the  nutrition  standards  in  paragraph  (b) 
and  the  required  preschool  level  in 
paragraph  (c)(1)  of  this  section  are  met 
over  a  school  week  except  that,  such 
schools  have  the  option  of  either  using 
the  nutrient  and  calorie  levels  for 
preschool  children  in  paragraph  (c)(2)  of 
this  section  or  developing  separate 
nutrient  and  calorie  levels  for  this  age 
group.  The  methodology  for 
determining  such  levels  will  be 
available  in  menu  planning  guidance 
material  provided  by  FCS. 

(ii)  At  a  minimum,  schools  shall  offer 
meals  to  children  based  on  the  required 
grade  groups  in  the  table.  Minimum 
Nutrient  Levels  for  School  Lunches/ 
Nutrient  Analysis,  in  paragraph  (c)(1)  of 
this  section.  However,  schools  may,  at 
their  option,  offer  meals  to  children 
using  the  age  groups  and  their 
corresponding  calorie  and  nutrient 
levels  in  paragraph  (c)(2)  of  this  section 
or,  following  guidance  provided  by  FCS, 
develop  their  own  age  or  grade  groups 
and  their  corresponding  nutrient  and 
calorie  levels.  However,  if  only  one  age 
or  grade  is  outside  the  established 
levels,  schools  may  use  the  levels  for  the 
majority  of  children  regardless  of  the 
option  selected. 

(2)  Contents  of  reimbursable  meal  and 
offer  versus  serve,  (i)  Minimum 
requirements.  For  the  purposes  of  this 
menu  planning  alternative,  a 
reimbursable  lunch  shall  include  a 
minimum  of  three  menu  items  as 
defined  in  §  210.2;  one  menu  item  shall 
be  an  entree  and  one  shall  be  fluid  milk 
as  a  beverage.  An  entree  may  be  a 
combination  of  foods  or  a  single  food 
item  that  is  offered  as  the  main  course. 
All  menu  items  or  foods  offered  as  part 
of  the  reimbursable  meal  may  be 
considered  as  contributing  towards 
meeting  the  nutrition  standards  in 
paragraph  (b)  of  this  section  and  the 
appropriate  nutrient  and  calorie  levels 
in  paragraph  (c)  or  (i)(l)  of  this  section, 
whichever  is  applicable,  except  for 
those  foods  that  are  considered  foods  of 
minimal  nutritional  value  as  provided 
for  in  §  210.11(a)(2)  which  are  not 
offered  as  part  of  a  menu  item  in  a 
reimbursable  meal.  Such  reimbursable 
lunches,  as  offered,  shall  meet  the 
established  nutrition  standards  in 
paragraph  (b)  and  the  appropriate 
nutrient  and  calorie  levels  in  paragraphs 
(c)  or  (i)(l)  of  this  section,  whichever  is 
applicable,  when  averaged  over  a  school 
week. 

(ii)  Offer  versus  serve.  Each 
participating  school  shall  offer  its 
students  at  least  three  menu  items  as 
required  by  paragraph  (i)(2)(i)  of  this 


section.  Under  offer  versus  serve,  senior 
high  students  must  select  at  least  two 
menu  items  and  may  decline  a 
maximum  of  two  menu  items;  one  menu 
item  selected  must  be  an  entree.  At  the 
discretion  of  the  school  food  authority, 
students  below  the  senior  high  level 
may  also  participate  in  offer  versus 
serve.  The  price  of  a  reimbursable  lunch 
shall  not  be  affected  if  a  student 
declines  a  menu  item  or  requests 
smaller  portions.  State  educational 
agencies  shall  define  "senior  high." 

(3)  Nutrient  analysis  under  Nutrient 
Standard  Menu  Planning.  School  food 
authorities  choosing  the  nutrient 
analysis  alternative  shall  conduct 
nutrient  analysis  on  all  menu  items  or 
foods  offered  as  part  of  the  reimbursable 
meal.  However,  those  foods  that  are 
considered  as  foods  of  minimal 
nutritional  value  as  provided  for  in 

§  210.11(a)(2)  which  are  not  offered  as 
part  of  a  menu  item  in  a  reimbursable 
meal  shall  not  be  included.  Such 
analysis  shall  be  over  the  course  of  each 
school  week. 

(4)  The  National  Nutrient  Database 
and  software  specifications,  (i)  Nutrient 
analysis  shall  be  based  on  information 
provided  in  the  National  Nutrient 
Database  for  Child  Nutrition  Programs. 
This  database  shall  be  incorporated  into 
software  used  to  conduct  nutrient 
analysis.  Upon  request,  FCS  will 
provide  information  about  the  database 
to  software  companies  and  others  that 
wish  to  develop  school  food  service 
software  systems. 

(ii)  Any  software  used  to  conduct 
nutrient  analysis  shall  be  evaluated  by 
FCS  or  by  an  FCS  designee  beforehand 
and,  as  submitted,  has  been  determined 
to  meet  the  minimum  requirements 
established  by  FCS.  However,  such 
review  does  not  constitute  endorsement 
by  FCS  or  USDA.  Such  software  shall 
provide  the  capability  to  perform  all 
functions  required  after  the  basic  data 
has  been  entered  including  calculation 
of  weighted  averages  and  the  optional 
combining  of  analysis  of  the  lunch  and 
breakfast  programs  as  provided  in 
paragraph  (i)(5)  of  this  section. 

(5)  Determination  ofv^eighted 
averages,  (i)  Menu  items  and  foods 
offered  as  part  of  a  reimbursable  meal 
shall  be  analyzed  based  on  portion  sizes 
and  projected  serving  amounts  and  shall 
be  weighted  based  on  their 
proportionate  contribution  to  the  meals. 
Therefore,  in  determining  whether 
meals  satisfy  nutritional  requirements, 
menu  items  or  foods  more  frequently 
offered  will  be  weighted  more  heavily 
than  menu  items  or  foods  which  are  less 
frequently  offered.  Such  weighting  shall 
be  done  in  accordance  with  guidance 


issued  by  FCS  as  well  as  that  provided 
by  the  software  used. 

(ii)  An  analysis  of  all  menu  items  and 
foods  offered  in  the  menu  over  each 
school  week  shall  be  computed  for 
calories  and  for  each  of  the  following 
nutrients:  protein;  vitamin  A;  vitamin  C; 
iron;  calcium;  total  fat;  saturated  fat;  and 
sodium.  The  analysis  shall  also  include 
the  dietary  components  of  cholesterol 
and  dietary  fiber. 

(iii)  At  its  option,  a  school  food 
authority  may  combine  analysis  of  the 
National  School  Lunch  and  School 
Breakfast  Programs.  Such  analysis  shall 
be  proportionate  to  the  levels  of 
participation  in  the  twd^rograms  in 
accordance  with  guidance  issued  by 
FCS. 

(6)  Comparing  average  nutrient  levels. 
Once  the  appropriate  procedures  of 
paragraph  (i)(5)  of  this  section  have 
been  completed,  the  results  shall  be 
compared  to  the  appropriate  nutrient 
and  calorie  levels,  by  age/grade  groups, 
in  paragraph  (c)(1)  or  (c)(2)  of  this 
section  or  to  t-he  levels  developed  in 
accordance  with  paragraph  (i)(l)  of  this 
section,  whichever  is  applicable,  to 
determine  the  school  week's  average.  In 
addition,  comparisons  shall  be  made  to 
the  nutrition  standards  provided  in 
paragraph  (b)  of  this  section  in  order  to 
determine  the  degree  of  conformity  over 
the  school  week. 

(7)  Adjustments  based  on  students' 
selections.  The  results  obtained  under 
paragraph  (i)(5)  and  (i)(6)  of  this  section 
shall  be  used  to  adjust  future  menu 
cycles  to  accurately  reflect  production 
and  the  frequency  with  which  menu 
items  and  foods  are  offered.  Menus  may 
require  further  analysis  and  comparison, 
depending  on  the  results  obtained  in 
paragraph  (i)(6)  of  this  section,  when 
production  and  selection  patterns  of 
students  change.  The  school  food 
authority  may  need  to  consider 
modifications  to  the  menu  items  and 
foods  offered  based  on  student 
selections  as  well  as  modifications  to 
recipes  and  other  specifications  to 
ensure  that  the  nutrition  standards 
provided  in  paragraph  (b)  of  this  section 
and  paragraphs  (c)  or  (i)(l)  of  this 
section,  whichever  is  applicable,  are 
met. 

(8)  Standardized  recipes.  Under 
Nutrient  Standard  Menu  Planning, 
standardized  recipes  shall  be  developed 
and  followed.  A  standardized  recipe  is 
one  that  was  tested  to  provide  an 
established  yield  and  quantity  through 
the  use  of  ingredients  that  remain 
constant  in  both  measurement  and 
preparation  methods.  USDA/FCS 
standardized  recipes  are  included  in  the 
National  Nutrient  Database  for  the  Child 
Nutrition  Programs.  In  addition,  local 


standardized  recipes  used  by  school 
food  authorities  shall  be  analyzed  for 
their  calories,  nutrients  and  dietary 
components,  as  provided  in  paragraph 
(i)(5)(ii]  of  this  section,  and  added  to  the 
local  databases  by  school  food 
authorities  in  accordance  with  guidance 
provided  by  FCS. 

(9)  Processed  foods.  Unless  already 
included  in  the  National  Nutrient 
Database,  the  calorie  amounts,  nutrients 
and  dietary  components,  as  provided  in 
paragraph  (i)(5)(ii)  of  this  section,  of 
purchased  processed  foods  and  menu 
items  used  by  the  school  food  authority 
shall  be  obtained  by  the  school  food 
authority  or  State  agency  and 
incorporated  into  the  database  at  the 
local  level  in  accordance  with  FCS 
guidance. 

(10)  Menu  substitutions.  If  the  need 
for  serving  a  substitute  food(s)  or  menu 
item(s)  occurs  at  least  two  weeks  prior 
to  serving  the  planned  menu,  the 
revised  menu  shall  be  reanalyzed  based 
on  the  changes.  If  the  need  for  serving 

a  substitute  food(s)  or  menu  item(s) 
occurs  two  weeks  or  less  prior  to  serving 
the  plaimed  menu,  no  reanalysis  is 
required.  However,  to  the  extent 
possible,  substitutions  should  be  made 
using  similar  foods. 

(11)  Compliance  with  the  nutrition 
standards.  If  the  analysis  conducted  in 
accordance  with  paragraphs  (i)(l) 
through  (i)(10)  of  this  section  shows  that 
the  menus  offered  are  not  meeting  the 
nutrition  standards  in  paragraph  (b)  of 
this  section  and  the  appropriate  levels 
of  nutrients  and  calories  in  paragraph 
(c)(1)  or  (c)(2)  of  this  section  or  the 
levels  developed  in  accordance  writh 
paragraph  (i)(l)  of  this  section, 
whichever  is  applicable,  actions, 
including  technical  assistance  and 
training,  shall  be  taken  by  the  State 
agency,  school  food  authority,  or  school, 
as  appropriate,  to  ensure  that  the 
lunches  offered  to  children  comply  with 
the  nutrition  standards  established  by 
paragraph  (b)  and  the  appropriate  levels 
of  nutrients  and  calories  in  paragraphs 
(c)  or  (i)(l)  of  this  section,  whichever  is 
applicable. 

(12)  Other  programs.  Any  school  food 
authority  that  operates  the  Summer 
Food  Service  Program  authorized  under 
part  225  of  this  chapter  and/or  the  Child 
and  Adult  Care  Food  Program  under 
part  226  of  this  chapter  may.  at  its 
option  and  with  State  agency  approval, 
prepare  meals  provided  for  those 
programs  using  the  nutrient  standard 
menu  plaiuiing  alternative,  except  for 
children  under  two  years  of  age.  For 
school  food  authorities  providing  meals 
for  adults,  FCS  will  provide  guidance  on 
the  level  of  nutrients  and  calories 
needed.  Meal  supplements  shall 


continue  to  be  provided  based  on  the 
appropriate  program's  meal  pattern. 

ij)  Assisted  Nutrient  Stanaard  Menu 
Planning. 

(1)  School  food  authorities  without 
the  capability  to  conduct  Nutrient 
Standard  Menu  Planning,  as  provided  in 
paragraph  (i)  of  this  section,  may  choose 
an  alternative  which  uses  menu  cycles 
developed  by  other  sources.  Such 
sources  may  include,  but  are  not  limited 
to  the  State  agency,  other  school  food 
authorities,  consultants,  or  food  service 
management  companies.  This 
alternative  is  Assisted  Nutrient 
Standard  Menu  Planning. 

(2)  Assisted  Nutrient  Standard  Menu 
Planning  shall  establish  menu  cycles 
that  have  been  developed  in  accordance 
writh  paragraphs  (i)(l)  through  (i)(10)  of 
this  section  as  well  as  local  food 
preferences  and  local  food  service 
operations.  These  menu  cycles  shall 
incorporate  the  nutrition  standards  in 
paragraph  (b)  of  this  section  and  the 
appropriate  nutrient  and  calorie  levels 
in  paragraphs  (c)  or  (i)(l)  of  this  section, 
whichever  is  applicable.  In  addition  to 
the  menu  cycle,  recipes,  food  product 
specifications  and  preparation 
techniques  shall  also  be  developed  and 
provided  by  the  entity  furnishing 
Assisted  Nutrient  Standard  Menu 
Planning  to  ensure  that  the  menu  items 
and  foods  offered  conform  to  the 
nutrient  analysis  determinations  of  the 
menu  cycle. 

(3)  At  the  inception  of  any  use  of 
Assisted  Nutrient  Standard  Menu 
Planning,  the  State  agency  shall  approve 
the  initial  menu  cycle,  recipes,  and 
other  specifications  to  determine  that  all 
required  elements  for  correct  nutrient 
analysis  are  incorporated.  The  State 
agency  shall  also,  upon  request  by  the 
school  food  authority,  provide 
assistance  with  implementation  of  the 
chosen  system. 

(4)  After  initial  service  of  the  menu 
cycle  under  the  Assisted  Nutrient 
Standard  Menu  Planning,  the  nutrient 
analysis  shall  be  reassessed  and 
appropriate  adjustments  made  in 
accordance  with  paragraph  (i)(7)  of  this 
section. 

(5)  Under  Assisted  Nutrient  Standard 
Menu  Planning,  the  school  food 
authority  retains  final  responsibility  for 
ensuring  that  all  nutrition  standards 
established  in  paragraph  (b)  and  the 
appropriate  nutrient  and  calorie  levels 
in  paragraphs  (c)  or  (i)(l)  of  this  section, 
whichever  are  applicable,  are  met. 

(6)  If  the  analysis  conducted  in 
accordance  with  paragraphs  {i)(l) 
through  (i)(10)  and  paragraph  (j)(4)  of 
this  section  shows  that  the  menus 
offered  are  not  meeting  the  nutrition 
standards  in  paragraph  (b)  of  this 
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section  and  the  appropriate  nutrient  and 
calorie  levels  in  paragraphs  (c)  or  (i)(l) 
of  this  section,  whichever  is  applicable, 
actions,  including  technical  assistance 
and  training,  shall  be  taken  by  the  State 
agency,  school  food  authority,  or  school, 
as  appropriate,  to  ensure  that  the 
lunches  offered  to  children  comply  vdth 
the  nutrition  standards  established  by 
paragraph  (b)  and  the  appropriate 
nutrient  and  calorie  levels  in  paragraphs 
(c)  or  (i)(l)  of  this  section,  whichever  is 
applicable. 

(7)  Any  school  food  authority  that 
operates  the  Summer  Food  Service 
Program  authorized  under  part  225  of 


this  chapter  and/or  the  Child  and  Adult 
Care  Food  Program  under  part  226  of 
this  chapter  may,  at  its  option  and  with 
State  agency  approval,  prepare  meals 
provided  for  those  programs  using  the 
assisted  nutrient  standard  menu 
planning  alternative,  except  for  children 
under  two  years  of  age.  For  school  food 
authorities  providing  meals  for  adults, 
FCS  will  provide  guidance  on  the  level 
of  nutrients  and  calories  needed.  Meal 
supplements  shall  continue  to  be 
provided  based  on  the  appropriate 
program's  meal  pattern. 

(k)  Food-based  menu  planning.  (1) 
Menu  planning  alternative.  School  food 


authorities  may  choose  to  plan  menus 
using  the  food-based  menu  planning 
alternative.  Under  the  food-based  menu 
planning  alternative,  specific  food 
components  in  minimum  quantities 
must  be  served  as  provided  in 
paragraphs  (k)(2)  through  (k)(5)  of  this 
section. 

(2)  Minimum  quantities.  At  a 
minimum,  school  food  authorities 
choosing  to  plan  menus  using  the  food- 
based  menu  planning  alternative  shall 
offer  all  five  required  food  items  in  the 
quantities  provided  in  the  following 
chart: 


MeaJ  component 


Milk  (as  a  beverage)  

Meat  or  meat  alternate  (quantity  of  the  edible 
portion  as  served).. 

Lean  meat,  poultry  or  ftsh 

Cheese  

Large  egg 

Cooked  dry  beans  or  peas  

Peanut  butter  or  other  nut  or  seed  butters  .. 
The  following  may  be  used  to  meet  no  more 
than  50%  of  the  requirement  arxl  must  be 
used  in  combination  with  any  of  ttie  atxjve: 
Peanuts,  soynuts.  tree  nuts,  or  seeds,  as 
listed  in  program  guidarx^,  or  an  equiva- 
lent quantity  of  any  combination  of  the 
above  meat/meat  alternate  (1  ounce  of 
nuts/seeds=l     ounce    of    cooked    lean 
meat,  poultry  or  fish.). 
VegetaWes/Fruits  (2  or  more  servings  of  vegeta- 
bles Of  fruits  or  both) 
Grains/Breads  Must  be  enriched  or  whole  grain. 
A  serving  is  a  slice  of  bread  or  an  equivalent 
servirig  of  tHSCuits,  rolls,  etc.,  or  '/?  cup  of 
cooked  nee,  macaroni,  noodles,  other  pasta 
products  or  cereal  grains. 


Minimum  quantities  required  for 


Ages  1-2 


6  ourx^es 


1  02  .... 
1  02  .... 

'A  

V*  cup 
2tfosp 


'/j  oz.=50% 


'j^cup 


5  servings  per  week — 
minimum  of  '/^  per 
day'. 


Preschool 


6  ourx:es 


V/joz 

1'/?0Z 

% 

%cup 
3tbsp 


%  02.»50% 


^,^cup 


8  servings  per  week- 
minimum  of  1  per 
day'. 


Grades  K-€ 


8  ounces  .. 

2  02 

2  02 

1  

'/^  cup 

4  tbsp 

1  O2.=50% 


%  cup  plus  additional 
'/t  cup  over  a  week ' . 

1 2  servings  per  week — 
minimum  of  1  per 
day '  2. 


Grades  7-12 


8  ounces. 


2  02 
2  02. 

1. 

'/fecup. 
4  tbsp. 


1  O2.=50%. 


1  cup. 

15  servings 
per  week — 
minimum  of 
1  per 
day. '  2. 


1  For  the  purposes  of  this  chart,  a  week  equals  five  days. 

2  Up  to  one  grains/lxeads  serving  per  day  may  be  a  dessert 


(3)  Meat  or  meat  alternate  component. 
The  quantity  of  meat  or  meat  alternate 
shall  be  the  quantity  of  the  edible 
portion  as  served.  When  the  school 
determines  that  the  portion  size  of  a 
meat  alternate  is  excessive,  it  shall 
reduce  the  portion  size  of  that  particular 
meat  alternate  and  supplement  it  with 
another  meat/meat  alternate  to  meet  the 
full  requirement.  To  be  counted  as 
meeting  the  requirement,  the  meat  or 
meat  alternate  shall  be  served  in  a  main 
dish  or  in  a  main  dish  and  only  one 
other  of  the  items  offered.  The 
Department  recommends  that  if  schools 
do  not  offer  children  choices  of  meat  or 
meat  alternates  each  day,  they  serve  no 
one  meat  alternate  or  form  of  meat  (e.g., 
ground,  diced,  pieces)  more  than  three 
times  in  a  single  week. 

(i)  Vegetable  protein  products,  cheese 
alternate  products,  and  enriched 


macaroni  with  fortified  protein  defined 
in  appendix  A  of  this  part  may  be  used 
to  meet  part  of  the  meat  or  meat 
alternate  requirement  when  used  as 
specified  in  appendix  A  of  this  part.  An 
enriched  macaroni  product  with 
fortified  protein  as  defined  in  appendix 
A  of  this  part  may  be  used  as  part  of  a 
meat  alternate  or  as  a  grainA)read  item, 
but  not  as  both  food  components  in  the 
same  meal. 

(ii)  Nuts  and  seeds  and  their  butters 
listed  in  program  guidance  are 
nutritionally  comparable  to  meat  or 
other  meat  alternates  based  on  available 
nutritional  data.  Acorns,  chestnuts,  and 
coconuts  shall  not  be  used  as  meat 
alternates  due  to  their  low  protein  and 
iron  content.  Nut  and  seed  meals  or 
flours  shall  not  be  used  as  a  meat 
alternate  except  as  defined  in  this  part 
under  appendix  A:  Alternate  Foods  for 


Meals.  Nuts  or  seeds  may  be  used  to 
meet  no  more  than  one-half  of  the  meat/ 
meat  alternate  requirement.  Therefore, 
nuts  and  seeds  must  be  used  in  the  meal 
with  another  meat/meat  alternate  to 
fulfill  the  requirement. 

(4)  Vegetables  and  fruits.  Full  strength 
vegetable  or  fruit  juice  may  be  counted 
to  meet  not  more  than  one-half  of  the 
vegetable/fruit  requirement.  Cooked  dry 
beans  or  peas  may  be  used  as  a  meat 
alternate  or  as  a  vegetable,  but  not  as 
both  food  components  in  the  same  meal. 
For  children  in  kindergarten  through 
grade  six,  the  requirement  for  this 
component  is  based  on  minimum  daily 
servings  plus  an  additional  Va  cup  in 
any  combination  over  a  five  day  period. 

(5)  Grains/breads,  (i)  All  grains/ 
breads  such  as  bread,  biscuits,  muffins 
or  rice,  macaroni,  noodles,  other  pastas 
or  cereal  grains  such  as  bulgur  or  com 


grits,  shall  be  enriched  or  whole  grain 
or  made  with  enriched  or  whole  grain 
meal  or  flour. 

(ii)  Unlike  the  other  component 
requirements,  the  grains/breads 
requirement  is  based  on  minimiun  daily 
servings  and  total  servings  per  week. 
The  requirement  for  this  component  is 
based  on  minimum  daily  servings  plus 
total  servings  over  a  five  day  period. 
The  servings  for  biscuits,  rolls,  muffins, 
and  other  grainA)read  varieties  are 
specified  in  the  Food  Buying  Guide  for 
Child  Nutrition  Programs  (PA  1331),  an 
FCS  publication. 

(6)  Offer  versus  serve.  Each  school 
shall  offer  its  students  all  five  required 
food  items  as  set  forth  in  the  table 
presented  under  paragraph  (k)(2)  of  this 
section.  Senior  high  students  shall  be 
permitted  to  decline  up  to  two  of  the 
five  required  food  items.  At  the 
discretion  of  the  school  food  authority, 
students  below  the  senior  high  level 
may  be  permitted  to  decline  one  or  two 
of  the  required  five  food  items.  The 
price  of  a  reimbursable  lunch  shall  not 
be  ejected  if  a  student  declines  food 
items  or  accepts  smaller  portions.  State 
educational  agencies  shall  define 
"senior  high." 

(7)  Outlying  areas.  Schools  in 
American  Samoa,  Puerto  Rico  and  the 
Virgin  Islands  may  serve  a  starchy 
vegetable  such  as  yams,  plantains,  or 
sweet  potatoes  to  ineet  the  grain/bread 
requirement.  For  the  Commonwealth  of 
the  Northern  Mariana  Islands,  FCS  has 
established  a  menu  consistent  with  the 
food-based  menu  alternative  and  with 
local  food  consumption  patterns  and 
which,  given  available  food  supplies 
and  food  service  equipment  and 
facilities,  provides  optimum  nutrition 
consistent  with  sound  dietary  habits  for 
participating  children.  The  State  agency 
shall  attach  to  and  make  a  part  of  the 
written  agreement  required  under 

§  210.9  the  requirements  of  that  menu 
option. 

(1)  Milk.  (1)  Varieties.  Regardless  of 
the  menu  planning  alternative  chosen, 
schools  shall  offer  students  fluid  milk. 
The  selection  of  the  types  of  milk 
offered  shall  be  consistent  with  the 
types  of  milk  consumed  in  the  prior 
year.  This  requirement  does  not 
preclude  schools  from  offering 
additional  kinds  of  milk.  However,  in 
the  event  that  a  particular  type  of  milk 
represents  less  than  one  (1)  percent  of 
the  total  amount  of  milk  consumed  in 
the  previous  year,  a  school  may  elect 
not  to  make  this  type  of  milk  available. 
All  milk  served  shall  be  pasteurized 
fluid  types  of  milk  which  meet  State 
and  local  standards  for  such  milk; 
except  that,  in  the  meal  pattern  for 
infants  under  1  year  of  age,  the  milk 


shall  be  unflavored  types  of  whole  fluid 
milk  or  an  equivalent  quantity  of 
reconstituted  evaporated  milk  which 
meets  such  standards.  All  milk  shall 
contain  vitamins  A  and  D  at  levels 
specified  by  the  Food  and  Drug 
Administration  and  be  consistent  with 
State  and  local  standards  for  such  milk. 

(2)  Insufficient  milk  supply.  The 
inabiUty  of  a  school  to  obtain  a  supply 
of  milk  shall  not  bar  it  from 
participation  in  the  Program  and  is  to  be 
resolved  as  follows: 

(i)  If  emergency  conditions 
temporarily  prevent  a  school  that 
normally  has  a  supply  of  fluid  milk 
from  obtaining  delivery  of  such  milk, 
the  State  agency  may  approve  the 
service  of  lunches  during  the  emergency 
period  with  an  available  alternate  form 
of  milk  or  without  milk. 

(ii)  If  a  school  is  unable  to  obtain  a 
supply  of  any  type  of  fluid  milk  on  a 
continuing  basis,  the  State  agency  may 
approve  the  service  of  lunches  without 
milk  if  the  school  uses  an  equivalent 
amount  of  canned  or  dry  milk  in  the 
preparation  of  the  lunch.  In  Alaska, 
Hawaii,  American  Samoa,  Guam,  Puerto 
Rico,  the  Commonwealth  of  the 
Northern  Mariana  Islands,  and  the 
Virgin  Islands,  if  a  sufficient  supply  of 
fluid  milk  cannot  be  obtained,  "milk" 
shall  include  reconstituted  or 
recombined  milk,  or  as  otherwise 
provided  luider  written  exception  by 
FCS. 

(m)  Infant  lunch  pattern.  (1) 
Definitions  for  infant  meals.  For  the 
purpose  of  this  section: 

(i)  Infant  cereal  means  any  iron- 
fortified  dry  cereal  especially 
formulated  and  generally  recognized  as 
cereal  for  infants  and  that  is  routinely 
mixed  with  formula  or  milk  prior  to 
consumption. 

(ii)  Infant  formula  means  any  iron- 
fortified  formula  intended  for  dietary 
use  solely  as  a  food  for  normal,  healthy 
infants;  excluding  those  formulas 
specifically  formulated  for  infants  with 
inborn  errors  of  metaboUsm  or  digestive 
or  absorptive  problems.  Infant  formula, 
as  served,  must  be  in  Uquid  state  at 
recommended  dilution. 

(2)  Infants  under  the  age  of  one. 
Infants  under  1  year  of  age  shall  be 
served  an  infant  lunch  as  specified  in 
this  paragraph  when  they  participate  in 
the  Program.  Foods  within  the  infant 
lunch  pattern  shall  be  of  texture  and 
consistency  appropriate  for  the 
particular  age  group  being  served,  and 
shall  be  served  to  the  infant  during  a 
span  of  time  consistent  with  the  infant's 
eating  habits.  For  infants  4  through  7 
months  of  age,  sohd  foods  are  optional 
and  should  be  introduced  only  when 
the  infant  is  developmentally  ready. 


Whenever  possible  the  school  should 
consult  with  the  infant's  parent  in 
making  the  decision  to  introduce  solid 
foods.  Solid  foods  should  be  introduced 
one  at  a  time  on  a  gradual  basis  with  the 
intent  of  ensuring  health  and  nutritional 
well-being.  For  infants  8  through  11 
months  of  age,  the  total  amount  of  food 
authorized  in  the  meal  piattems  set  forth 
below  must  be  provided  in  order  to 
qualify  for  reimbursement.  Additional 
foods  may  be  served  to  infants  4  months 
of  age  and  older  with  the  intent  of 
improving  their  overall  nutrition.  Breast 
milk,  provided  by  the  infant's  mother, 
may  be  served  in  place  of  infant  formula 
from  birth  through  1 1  months  of  age. 
However,  meals  containing  only  breast 
milk  do  not  qualify  for  reimbursement. 
Meals  containing  breast  milk  served  to 
infants  4  months  of  age  or  older  may  be 
claimed  for  reimbursement  when  the 
other  meal  component  or  components 
are  supplied  by  the  school.  Although  it 
is  recommended  that  either  breast  milk 
or  iron-fortified  infant  formula  be  served 
for  the  entire  first  year,  whole  milk  may 
be  served  beginning  at  8  months  of  age 
as  long  as  infants  are  consuming  one- 
third  of  their  calories  as  a  balanced 
mixture  of  cereal,  fruits,  vegetables,  and 
other  foods  in  order  to  ensure  adequate 
sources  of  iron  and  vitamin  C.  The 
infant  limch  pattern  shall  contain,  as  a 
minimum,  each  of  the  following 
components  in  the  amounts  indicated 
for  the  appropriate  age  group: 

(i)  Birth  through  3  months — 4  to  6 
fluid  ounces  of  iron-fortified  infant 
formula. 

(ii)  4  through  7  months: 

(A)  4  to  8  fluid  ounces  of  iron-fortified 
infant  formula; 

(B)  0  to  3  tablespoons  of  iron- fortified 
dry  infant  cereal  (optional);  and 

(C)  0  to  3  tablespoons  of  fruit  or 
vegetable  of  appropriate  consistency  or 
a  combination  of  both  (optional). 

(iii)  8  through  11  months: 

(A)  6  to  8  fluid  ounces  of  iron-fortified 
infant  formula  or  6  to  8  fluid  ounces  of 
whole  milk; 

(B)  2  to  4  tablespoons  of  iron-fortified 
dry  infant  cereal  and/or  1  to  4  t 
tablespoons  meat,  fish,  poultry,  egg 
yolk,  or  cooked  dry  beans  or  peas,  or  '/i 
to  2  ounces  (weight)  of  cheese  or  1  to 

4  ounces  (weight  or  volume)  of  cottage 
cheese,  cheese  food  or  cheese  spread  of 
appropriate  consistency;  and 

(C)  1  to  4  tablespoons  of  fiiiit  or 
vegetable  of  appropriate  consistency  or 
a  combination  of  both. 

(n)  Supplemental  food.  Eligible 
schools  operating  afrerschool  care 
programs  may  be  reimbursed  for  one 
meal  supplement  served  to  an  eligible 
child  (as  defined  in  §  210.2]  per  day. 

(1)  Eligible  schools  mean  schools  that: 
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(i)  Operate  school  lunch  programs 
under  the  National  School  Lunch  Act; 

(ii)  Sponsor  afterschool  care  programs 
as  defined  in  §  210.2;  and 

(iii)  Were  participating  in  the  Child 
and  Adult  Care  Food  Program  as  of  May 

15.  1989. 

(2)  Meal  supplements  shall  contain 
two  different  components  from  the 
following  four: 

(i)  A  serving  of  fluid  milk  as  a 
beverage,  or  on  cereal,  or  used  in  part 
for  each  purpose; 

(ii)  A  serving  of  meat  or  meat 
alternate.  Nuts  and  seeds  and  their 
butters  listed  in  program  guidance  are 
nutritionally  comparable  to  meat  or 
other  meat  alternates  based  on  available 
nutritional  data.  Acorns,  chestnuts,  and 
coconuts  are  excluded  and  shall  not  be 
used  as  meat  alternates  due  to  their  low 
protein  content.  Nut  or  seed  meals  or 
flours  shall  not  be  used  as  a  meat 


alternate  except  as  defined  under 
appendix  A:  Alternate  Foods  for  Meals 
of  this  part; 

(iii)  A  serving  of  vegetable(s)  or 
fruit(s)  or  full-strength  vegetable  or  fruit 
juice,  or  an  equivalent  quantity  of  any 
combination  of  these  foods.  Juice  may 
not  be  served  when  milk  is  served  as  the 
only  other  component; 

(iv)  A  serving  of  whole-grain  or 
enriched  bread;  or  an  equivalent  serving 
of  cornbread,  biscuits,  rolls,  muffins, 
etc.,  made  with  whole-grain  or  enriched 
meal  or  flour;  or  a  serving  of  cooked 
whole-grain  or  enriched  pasta  or  noodle 
products  such  as  macaroni,  or  cereal 
grains  such  as  rice,  bulgur,  or  com  grits; 
or  an  equivalent  quantity  of  any 
combination  of  these  foods. 

(3)  Infant  supplements  shall  contain 
the  following: 

(i)  Birth  through  3  months:  4-6  fluid 
ounces  of  infant  formula. 


(ii)  4  through  7  months:  4-6  fluid 
ounces  of  infant  formula. 

(iii)  8  through  11  months:  2-4  fluid 
ounces  of  infant  formula  or  whole  fluid 
milk  or  full  strength  fruit  juice;  O-V2 
slice  of  crusty  bread  or  0-2  cracker  type 
products  made  from  whole-grain  or 
enriched  meal  or  flour  that  are  suitable 
for  an  infant  for  use  as  a  finger  food 
when  appropriate.  To  improve  the 
nutrition  of  participating  children  over 
one  year  of  age,  additional  foods  may  be 
served  with  the  meal  supplements  as 
desired. 

(iv)  The  minimum  amounts  of  food 
components  to  be  served  as  meal 
supplements  as  set  forth  in  paragraph 
(n)(3)  of  this  section  are  as  follows. 
Select  two  different  components  from 
the  four  listed.  (Juice  may  not  be  served 
when  milk  is  served  as  the  only  other 
component.) 


Meal  Supplement  Chart  for  Children 


Snack  (supplement)  for  ctiiWren 


(Select  two  different  components  from  the  four  listed) 


Milk,  fluid  

Meat  or  meat  alternate*  

Juice  or  fruit  or  vegetatrfe  

Bread  and/or  cereal:  Ennched  or  wtiole  gram  bread  or 

Cereal:  CoW  dry  or  

Hot  cooked 


Children  1 
and  2 


'/?  cup  .... 
'/j  ounce 
'yfe  cup  .... 
'/t  slice  .. 
'A  cup '  . 
V4  cup  .... 


ChiWren  3 
through  5 


''h  cup  .... 
^k  ounce 
^k  cup  .... 
'/i  slice  .. 
'A  cup2  . 
'A  cup.... 


ChikJren  6 
through  12 


1  cup. 
1  ounce. 

y*  cup. 

1  slice. 
%  cup  3. 
'/fe  cup. 


'  y*  cup  (volume)  or  ^h  ounce  (weight),  whichever  is  less. 
2 'A  cup  (volume)  or  '/?  ounce  (weight),  whichever  is  less. 

^'^^^^  Sy^^^us^^  L""^iS'a:ema?e7;;^e\^ck  only.  You  may  serve  4  ounces  (-ight)  or J^  cup  (vo.un^)^^^^^^^ 
and  flXeSVoqilrl  to  fulfill  the  equivalent  of  1  ounce  of  the  nr>eat/nn€at  alternate  component.  For  younger  ch.Wren,  2  ounces  (we.ght)  or  A  cup 

<Ta;;^rjhlru^n^T?rea°^^^^^^  recommends  that  nuts  and^or  seeds  be  served  to  them 

ground  or  finely  chopped  in  a  prepared  food. 

Supplements  for  Infants 


Birth  through  three  rrxinths 


4-6  fluid  ounces  formula " 


Four  months  through  seven  rrronttis 


4-6  fluid  ounces  formula ' 


Eight  monttis  through  eleven  rrxjnths 


2-4  flukJ  ounces  formula,'  breast  milk,*  whole 
milk  or  fruit  juice.^  O-'/i  slice  txead  or  0-2 
crackers  (optional).^  


'  Shall  be  iron-fortified  infant  formula 
2  Shall  be  full-strength  fruit  juk:e. 

'iSsfmnkZv'S^rthe  M^^^?"^^  served  in  place  of  formula  from  birth  through  llmonths.  Meals  containing  only^east 
m.lk^elrrei,^t^r^le  mS  S^^^^^  served  to  infants  4  .-,x>nths  or  oWer  may  be  claimed  when  the  other  meal  component(s) 

is  supplied  by  tfie  school. 

(o)  Implementation  of  the  nutrition  standards.  School  food  authorities  shall  comply  with  the  1990  Dietary  Guidelines 
for  Ame7cans  as  provided  in  paragraph  (b)  of  this  section  no  later  than  School  Year  1996-97  except  that  S^^.te  agencies 
may  grant  waivers  to  postpone  implementation  until  no  later  than  School  Year  1998-99.  Such  waivers  shall  be  granted 
by  the  State  agency  using  guidance  provided  by  the  Secretary. 
9.  In  the  newly  redesignated  §  210.10a: 

a.  the  section  heading  is  revised  and  ,      .  „     j  ..,  »         j  c„„^ 

b.  the  table  in  paragraph  (c)  is  amended  by  revising  the  "Milk"  descripUon  under     Food  Components  and  Food 

Items." 

The  revisions  read  as  follows: 

§  21 0.1  Oa    Lunch  components  and  quantities  for  the  meal  pattern. 


(c)  Minimum  required  lunch  quantities. 
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School  Lunch  Pattern — Per  Lunch  Minimums 

Recommended 

quantities:  group 

V,  12  years  and 

oWer  (7-12) 


Minimum  quantities 


Food  components  and  food  items 


Group  1 
2,  (pre: 


1-     Group  II,  ages  3-     Group  III 
)  4  (preschool)  8  {K-S, 


Group  IV,  age  9 
and  older  (4-12) 


Milk  (as  a  t>everage):  Fluid  wtx)le  milk 
arxj  fluid  unfavored  lowfat  mitt(  must 
be  offered;  (Flavored  fluid  milk,  skim 
miik  or  buttermilk  optional) 


10.  In  §210.14.  paragraph  (c)  is 
revised  to  read  as  follows: 

§210.14    Resource  management 

(c)  Financial  assurances.  The  school 
food  authority  shall  meet  the 
requirements  of  the  State  agency  for 
compliance  with  §  210.19(a)  including 
any  separation  of  records  of  nonprofit 
school  food  service  from  records  of  any 
other  food  service  which  may  be 
operated  by  the  school  food  authority  as 
provided  in  paragraph  (a)  of  this 
section. 
•        •        *        *        * 

11.  In  §210.15: 

a.  Paragraph  (b)(2)  is  revised; 

b.  Paragraph  (b)(3)  is  amended  by 
removing  the  reference  to  "210.10(b)  of 
this  part"  and  adding  in  its  place  the 
words  "§  210.10(a)(2)  or  §  210.10a(b). 
whichever  is  applicable;"  and 

c.  Paragraph  (b)(4)  is  removed  and 
paragraph  (b)(5)  is  redesignated  as 
(b)(4). 

The  revision  reads  as  follows: 

§  21 0.1 5    Reporting  and  recordkeeping. 

***** 

(b)  Recordkeeping  summary.  *  *  * 

(2)  Production  and  menu  records  as 
required  under  §  210.10a  and 
production  and  menu  records  and,  if 
appropriate,  nutrition  analysis  records 
as  required  under  §  210.10,  whichever  is 
applicable. 
***** 

12.  In  §210.16: 

a.  paragraph  (b)(1)  is  amended  by 
adding  the  words  "developed  in 
accordance  with  the  provisions  of 
§  210.10  or  §  210.10a,  whichever  is 
applicable,"  after  the  words  "21-day 
cycle  menu"  whenever  they  appear;  and 

b.  the  first  sentence  of  paragraph  (c)(3) 
is  revised  to  read  as  follows: 

§  21 0.1 6    Food  sen/Ice  management 
companies. 

***** 

(c)*  *  * 

(3)  No  payment  is  to  be  made  for 
meals  that  are  spoiled  or  unwholesome 


at  time  of  delivery,  do  not  meet  detailed 
specifications  as  developed  by  the 
school  food  authority  for  each  food 
component  or  menu  item  as  specified 
for  the  appropriate  menu  planning 
alternative  in  §  210.10  or  for  each  food 
component  in  §  210.10a,  whichever  is 
applicable,  or  do  not  otherwise  meet  the 
requirements  of  the  contract.  *   •  * 


$210.18    [Amended] 

13.  In  §210.18: 

a.  Paragraph  (c)  introductory  text  is 
amended  by  removing  the  number  "4" 
in  the  phrase  "4-year  review  cycle" 
wherever  it  appears  and  adding  in  its 
place  the  nimiber  "5"; 

b.  the  first  sentence  of  paragraph  (c)(1) 
is  amended  by  removing  the  number 
"4"  in  the  phrase  "4-year  review  cycle" 
and  adding  in  its  place  the  number  "5" 
and  by  removing  the  number  "5"  in  the 
phrase  "every  5  years"  and  adding  in  its 
place  the  number  "6"; 

c.  paragraph  (c)(2)  is  amended  by 
removing  the  number  "4"  in  the  phrase 
"4-year  cycle"  and  adding  in  its  place 
the  number  "5"; 

d.  paragraph  (c)(3)  is  amended  by 
removing  the  number  "5"  in  the  phrase 
"5-year  review  interval"  and  adding  the 
number  "6"  in  its  place; 

e.  paragraph  (d)(3)  is  amended  by 
removing  the  reference  to  "210.19(a)(4)" 
and  adding  in  its  place  a  reference  to 
"210.19(a)(5)";  and 

f.  paragraph  (h)(2)  is  amended  by 
removing  the  words  "210.10  of  this 
part"  and  adding  in  their  place  the 
words  "§  210.10  or  §  210.10a,  whichever 
is  applicable." 

§210.19    [Amended] 

14.  In  §210.19: 

a.  paragraphs  (a)(1)  through  (a)(5)  are 
redesignated  as  paragraphs  (a)(2) 
through  (a)(6).  respectively,  and  a  new 
paragraph  (a)(1)  is  added; 

b.  newly  redesignated  paragraph  (a)(2) 
is  revised; 

c.  the  last  sentence  in  newly 
redesignated  paragraph  (a)(3)  is  revised: 


d.  the  number  "4"  in  the  second 
sentence  of  newly  redesignated 
paragraph  (a)(6)  is  removed  and  the 
number  "5"  is  added  in  its  place; 

e.  the  second  sentence  of  paragraph 
(c)  introductory  text  is  revised; 

f.  a  new  sentence  is  added  at  the  end 
of  paragraph  (c)(1); 

g.  the  reference  to  "§  210.10"  in 
paragraph  (c)(6)(i)  is  removed  and  the 
words  "§  210.10a  or  the  food-based 
menu  plarming  alternative  in 

§  210.10(k),  whichever  is  applicable;" 
are  added  in  its  place; 

h.  paragraph  (c)(6)(ii)  is  amended  by 
removing  the  period  at  the  end  and 
adding  in  its  place  the  word  ";  or";  and 

i.  a  new  paragraph  (c)(6)(iii)  is  added. 

The  additions  and  revisions  read  as 
follows: 

§210.19    Additional  responsibilities. 

(a)  General  Program  management. 

*   *   * 

(1)  Compliance  with  nutrition 
standards.  Beginning  with  School  Year 
1996-1997  (unless  the  school  food 
authority  has  an  implementation  waiver 
as  provided  in  §210.10(o)).  State 
agencies  shall  evaluate  compliance,  over 
the  school  week,  with  the  nutrition 
standards  in  §  210.10(b)  and  §  210.10(c) 
or  (d).  whichever  is  applicable.  At  a 
minimum,  these  evaluations  shall  be 
conducted  once  every  5  years  and  may 
be  conducted  at  the  same  time  a  school 
food  authority  is  scheduled  for  an 
administrative  review  in  accordance 
with  §210.18.  State  agencies  may  also 
conduct  these  evaluations  in 
conjunction  with  technical  assistance 
visits,  other  reviews,  or  separately.  The 
type  of  evaluation  conducted  by  the 
State  agency  shall  be  determined  by  the 
menu  planning  alternative  chosen  by 
the  school  food  authority. 

(i)  For  school  food  authorities 
choosing  the  nutrient  standard  menu 
planning  or  assisted  nutrie.it  standard 
menu  planning  options  provided  in 
§210.10(1)  and  §210.10(j),  respectively, 
the  State  agency  shall  assess  the 
nutrient  analysis  for  the  last  completed 
school  week  prior  to  the  review  period 
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to  determine  if  the  school  food  authority 
is  applying  the  methodology  in 
§  210.10(i)  or  §  210.10(i),  as  appropriate. 
Part  of  this  assessment  shall  be  an 
indep)endent  review  of  menus  and 
production  records  to  determine  if  they 
correspond  to  the  analysis  conducted  by 
the  school  food  authority  and  if  the 
menu,  as  offered,  over  a  school  week, 
corresponds  to  the  nutrition  standards 
set  forth  in  §  210.10(b)  and  §  210.10(c). 

(ii)  For  school  food  authorities 
choosing  the  food-based  menu  planning 
alternative  in  §  210.10(k).  the  State 
agency  shall  conduct  nutrient  analysis 
on  the  menu(s)  served  during  the  review 
period  to  determine  if  the  nutrition 
standards  set  forth  in  §  210.10(b)  and 
§  210.10(d)  are  met.  except  that,  the 
State  agency  may: 

(A)  Use  the  nutrient  analysis  of  any 
school  or  school  food  authority  that 
offers  meals  using  the  food-based  menu 
planning  alternative  provided  in 

§  210.10(k)  and/or  §  220.8(e)  or 
§  220.8(fi  of  this  chapter  and  that 
conducts  its  own  nutrient  analysis 
under  the  criteria  for  nutrient  analysis 
established  in  §  210.10  and  §  220.8  for 
nutrient  standard  menu  planning  and 
assisted  nutrient  standard  menu 
planning  of  those  meals;  or 

(B)  Develop  its  own  method  for 
compliance  review,  subject  to  USDA 
approval. 

(iii)  If  the  menu  for  the  school  week 
fails  to  comply  with  the  nutrition 
standards  specified  in  §  210.10(b)  and/ 
or  §  220.8(a)  and  the  appropriate 
nutrient  levels  in  either  §  210.10(c), 
§  210.10(d).  or  §  210.10(i)(l)  whichever 
is  applicable,  and/or  §  220.8(b), 
§  220.8(c)  or  §  220.8(e)(1)  of  this  chapter, 
whichever  is  applicable,  the  school  food 
authority  shall  develop,  with  the 
assistance  and  concurrence  of  the  State 
agency,  a  corrective  action  plan 
designed  to  rectify  those  deficiencies. 
The  State  agency  shall  monitor  the 
school  food  authority's  execution  of  the 
plan  to  ensure  that  the  terms  of  the 
corrective  action  plan  are  met. 

(iv)  If  a  school  food  authority  fails  to 
meet  the  terms  of  the  corrective  action 
plan,  the  State  agency  shall  determine  if 
the  school  food  authority  is  working  in 
good  faith  towards  compliance  and,  if 
so,  may  renegotiate  the  corrective  action 
plan,  if  warranted.  However,  if  the 
school  food  authority  has  not  been 
acting  in  good  faith  to  meet  the  terms  of 
the  corrective  action  plan  and  refuses  to 
renegotiate  the  plan,  the  State  agency 
shall  determine  if  a  disallowance  of 
reimbursement  funds  as  authorized 
under  paragraph  (c)  of  this  section  is 
warranted. 

(2)  Assurance  of  compliance  for 
finances.  Each  State  agency  shall  ensure 


that  school  food  authorities  comply 
with  the  requirements  to  account  for  all 
revenues  and  expenditures  of  their 
nonprofit  school  food  service.  School 
food  authorities  shall  meet  the 
requirements  for  the  allowability  of 
nonprofit  school  food  service 
expenditures  in  accordance  with  this 
part  and.  as  applicable.  7  CFR  part  3015 
The  State  agency  shall  ensure 
compliance  with  the  requirements  to 
limit  net  cash  resources  and  shall 
provide  for  approval  of  net  cash 
resources  in  excess  of  three  months' 
average  expenditures.  Each  State  agency 
shall  monitor,  through  review  or  audit 
or  by  other  means,  the  net  cash 
resources  of  the  nonprofit  school  food 
service  in  each  school  food  authority  . 
participating  in  the  Program.  In  the 
event  that  net  cash  resources  exceed  3 
months'  average  expenditures  for  the 
school  food  authority's  nonprofit  school 
food  service  or  such  other  amount  as 
may  be  approved  in  accordance  with 
this  paragraph,  the  State  agency  may 
require  the  school  food  authority  to 
reduce  the  price  children  are  charged 
for  lunches,  improve  food  quality  or 
take  other  action  designed  to  improve 
the  nonprofit  school  food  service.  In  the 
absence  of  any  such  action,  the  State 
agency  shall  make  adjustments  in  the 
rate  of  reimbursement  under  the 
Program. 
(3)  Improved  management  practices. 

*  *   *  If  a  substantial  number  of 
children  who  routinely  and  over  a 
period  of  time  do  not  favorably  accept 
a  particular  item  that  is  offered;  return 
foods;  or  choose  less  than  all  food 
items/components  or  foods  and  menu 
items,  as  authorized  under  §  210  10  or 

§  210.10a,  whichever  is  applicable,  poor 
acceptance  of  certain  menus  may  be 
indicated. 

*  *        •        *        • 

(c)  Fiscal  action.  *   •   *  State  agencies 
shall  take  fiscal  action  against  school 
food  authorities  for  Claims  for 
Reimbursement  that  are  not  properly 
payable  under  this  part  including,  if 
warranted,  the  disallowance  of  funds  for 
failure  to  take  corrective  action  in 
accordance  with  paragraph  (a)(1)  of  this 
section.  *   *   * 

(1)  Definition.  *   *  •  Fiscal  action  also 
includes  disallowance  of  funds  for 
failure  to  take  corrective  action  in 
accordance  with  paragraph  (a)(1)  of  this 
section. 

*  *        *        «        • 

(6)  Exceptions.  '   *   * 

(iii)  when  any  review  or  audit  reveals 
that  a  school  food  authority's  failure  to 
meet  the  nutrition  standards  of  §  210.10 
is  unintentional  and  the  school  food 
authority  is  meeting  the  requirements  of 


a  corrective  plan  developed  and  agreed 
to  under  paragraph  (a)(l)(iii)  of  this 


section. 


[Appendix  A — Amended] 

15.  In  Appendix  A,  Alternate  Foods 
for  Meals;  Enriched  Macaroni  Products 
with  Fortified  Protein,  the  first  sentence 
of  paragraph  1(a)  is  amended  by  adding 
the  words  "or  §  210.10a,  whichever  is 
applicable,"  after  the  reference  to 
"§210.10". 

16.  In  Appendix  A,  Alternate  Foods 
for  Meals;  Cheese  Ahemate  Products: 

a.  the  introductory  text  of  paragraph 
1  is  amended  by  adding  the  words  "or 
§  210.10a.  whichever  is  applicable," 
after  the  reference  to  "§  210.10";  and 

b.  paragraph  1(d)  is  amended  by 
adding  the  words  "or  §  210.10a. 
whichever  is  applicable."  after  the 
reference  to  "§  210.10". 

17.  In  Appendix  A,  Alternate  Foods 
for  Meals;  Vegetable  Protein  Products: 

a.  the  introductory  text  of  paragraph 
1  is  amended  by  adding  the  words  "or 
§  210.10a,  whichever  is  applicable." 
after  the  reference  to  "§  210.10"; 

b.  the  second  sentence  of  paragraph 
1(d)  is  amended  by  adding  the  words 
"or  §  210.10a,  whichever  is  applicable," 
after  the  reference  to  "§  210.10"; 

c.  the  first  sentence  of  paragraph  1(e) 
is  amended  by  adding  the  words 

"§  210.10a,  whichever  is  applicable." 
after  the  reference  to  "§  210.10";  and 

d.  the  first  sentence  of  paragraph  3  is 
amended  by  adding  the  words  "or 

§  210.10a.  whichever  is  applicable," 
after  the  reference  to  "§  210.10". 

Appendix  C — [Amended] 

18.  In  Appendix  C,  Child  Nutrition 
Labeling  Program: 

a.  paragraph  2(a)  is  amended  by 
adding  the  words  "or  210.10a. 
whichever  is  applicable,"  after  the 
reference  to  "210.10";  and 

b.  the  first  sentence  of  paragraph 
3(c)(2)  is  amended  by  adding  the  words 
"or  210.10a,  whichever  is  applicable," 
after  the  reference  to  "§  210.10"  and  by 
adding  the  words  "or  220.8a,  whichever 
is  applicable,"  after  the  reference  to 
"§220.8";  and 

c.  the  second  sentence  of  paragraph  6 
is  amended  by  adding  the  words  "or 
210.10a,  whichever  is  applicable,"  after 
the  reference  to  "§  210.10"  and  by 
adding  the  words  "or  220.8a,  whichever 
is  applicable,"  after  the  reference  to 
"§220.8". 

PART  220— SCHOOL  BREAKFAST 
PROGRAM 

1.  The  authority  citation  continues  to 
read  as  follows: 
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Authority:  42  U.S.C  1773, 1779,  unless 
otherwise  noted. 

2.  In  §220.2: 

a.  paragraph  (b)  is  amended  by  adding 
the  words  "or  §  220.8a,  whichever  is 
applicable,"  after  the  reference  to 
"§220.8;" 

b.  paragraph  (m),  previously  reserved, 
is  added; 

c.  a  new  paragraph  (p-1)  is  added; 

d.  paragraph  (t)  is  amended  by  adding 
the  words  "or  §  220.8a.  whichever  is 
applicable,"  after  the  reference  to 
"§220.8";  and 

e.  a  new  paragraph  (w-1)  is  added. 
The  additions  read  as  follows: 

§220.2    Definitions. 

***** 

(m)  Menu  item  means,  under  Nutrient 
Standard  Menu  Planning  or.  Assisted 
Nutrient  Standard  Menu  Planning,  any 
single  food  or  combination  of  foods.  All 
menu  items  or  foods  offered  as  part  of 
the  reimbursable  meal  may  be 
considered  as  contributing  towards 
meeting  the  nutrition  standards 
provided  in  §  220.8,  except  for  those 
foods  that  are  considered  as  foods  of 
minimal  nutritional  value  as  provided 
for  in  §  220.2(i-l)  which  are  not  offered 
as  part  of  a  menu  item  in  a  reimbursable 
meal.  For  the  purposes  of  a 
reimbursable  breakfast,  a  minimum  of 
three  menu  items  must  be  offered,  one 
of  which  shall  be  fluid  milk  served  as 
a  beverage  or  on  cereal  or  both;  under 
the  offer  versus  serve,  a  student  may 
decline  only  one  menu  item. 
***** 

(p-1)  Nutrient  Standard  Menu 
Planning/Assisted  Nutrient  Standard 
Menu  Planning  mean  ways  to  develop 
menus  based  on  the  analysis  of 
nutrients  in  the  menu  items  and  foods 
offered  over  a  school  week  to  determine 
if  specific  levels  for  a  set  of  key 
nutrients  and  calories  were  met.  Such 
analysis  is  based  on  averages  weighted 
in  accordance  with  the  criteria  in 
§  220.8(e)(5).  Such  analysis  is  normally 
done  by  a  school  or  a  school  food 
authority.  However,  for  the  purposes  of 
Assisted  Nutrient  Standard  Menu 
Planning,  menu  planning  and  analysis 
are  completed  by  other  entities  and 
shall  incorporate  the  production 
quantities  needed  to  accommodate  the 
specific  service  requirements  of  a 
particular  school  or  school  food 
authority. 
***** 

(w-1)  School  week  means  the  period 
of  time  used  to  determine  compliance 
with  the  nutrition  standards  and  the 
appropriate  calorie  and  nutrient  levels 


in  §  220.8.  Further,  if  applicable,  school 
week  is  the  basis  for  conducting 
Nutrient  Standard  Menu  Planning  or 
Assisted  Nutrient  Standard  Menu 
Planning  for  breakfasts  as  provided  in 
§  220.8(e)  and  §  220.8(f).  The  period 
shall  be  a  normal  school  week  of  five 
consecutive  days;  however,  to 
accommodate  shortened  weeks  resulting 
from  holidays  and  other  scheduling 
needs,  the  period  shall  be  a  minimum 
of  three  consecutive  days  and  a 
maximum  of  seven  consecutive  days. 
Weeks  in  which  school  breakfasts  are 
offered  less  than  three  times  shall  be 
combined  with  either  the  previous  or 
the  coming  week. 


§220.7    [Amendedl 

3.  In  §220.7.  paragraph  (e)(2)  is 
amended  by  adding  the  words  "or 

§  220.8a.  whichever  is  applicable,"  after 
the  reference  to  "§  220.8". 

4.  Section  220.8  is  redesignated  as 
220.8a  and  a  new  section  220.8  is  added 
to  read  as  follows: 

§  220.8    Nutrition  standards  for  breakfast 
and  menu  planning  altematives. 

(a)  Nutrition  standards  for  breakfasts 
for  children  age  2  and  over.  School  food 
authorities  shall  ensure  that 
participating  schools  provide  nutritious 
and  well-balanced  breakfasts.  For 
children  age  2  and  over,  breakfasts  shall 
be  offered  based  on  the  nutrition 
standards  provided  in  this  section  when 
averaged  over  a  school  week.  For  the 
purposes  of  this  section,  the  nutrition 
standards  are: 

(1)  Provision  of  one- fourth  of  the 
Recommended  Dietary  Allowances 
(RDA)  of  protein,  calcium,  iron,  vitamin 
A  and  vitamin  C  to  the  applicable  age 
or  grade  groups  in  accordance  with  the 
appropriate  levels  provided  in 
paragraphs  (b),  (c).  or  (e)(1)  of  this 
section,  whichever  is  applicable; 

(2)  Provision  of  the  breakfast  energy 
allowances  for  children  based  on  the  age 
or  grade  groups  in  accordance  with  the 
appropriate  levels  provided  in 
paragraphs  (b),  (c)  or  (e)(1)  of  this 
section,  whichever  is  applicable; 

(3)  The  applicable  recommendations 
of  the  1 990  Dietary  Guidelines  for 
Americans  which  are: 

(i)  Eat  a  variety  of  foods: 

(ii)  Limit  total  fat  to  30  percent  of 
calories; 

(iii)  Limit  saturated  fat  to  less  than  10 
percent  of  calories; 

(iv)  Choose  a  diet  low  in  cholesterol; 

(v)  Choose  a  diet  with  plenty  of 
vegetables,  fruits,  and  grain  products; 
and 


(vi)  Use  salt  and  sodium  in 
moderation. 

(4)  The  following  measures  of 
compliance  with  the  applicable 
recommendations  of  the  1990  Dietary 
Guidelines  for  Americans: 

(i)  A  limit  on  the  percent  of  calories 
from  total  fat  to  30  percent  based  on  the 
actual  number  of  calories  offered; 

(ii)  A  limit  on  the  percent  of  calories 
from  saturated  fat  to  less  than  10 
percent  based  on  the  actual  number  of 
calories  offered; 

(iii)  A  reduction  of  the  levels  of 
sodium  and  cholesterol;  and 

(iv)  An  increase  in  the  level  of  dietary 
fiber. 

(5)  School  food  authorities  have  three 
altematives  for  menu  planning  in  order 
to  meet  the  requirements  of  this 
paragraph  and  the  appropriate  nutrient 
and  calorie  levels  in  paragraphs  (b).  (c) 
or  (e)(1)  of  this  section,  whichever  is 
applicable:  nutrient  standard  menu 
planning  as  provided  in  paragraph  (e)  of 
this  section,  assisted  nutrient  standard 
menu  plarming  as  provided  for  in 
paragraph  (f)  of  this  section,  or  food- 
based  menu  planning  as  provided  for  in 
paragraph  (g)  of  this  section.  The  actual 
minimum  calorie  and  nutrient  levels 
vary  depending  upon  the  alternative 
followed  due  to  the  differences  in  age/ 
grade  groupings  of  each  alternative. 

(6)  Production  and  menu  records  shall 
include  sufficient  information  to 
evaluate  the  menu's  contribution  to  the 
requirements  on  nutrition  standards  in 
paragraph  (a)  of  this  section  and  the 
appropriate  levels  of  nutrient  and 
calorie  levels  in  paragraphs  (b).  (c)  or 
(e)(1)  of  this  section,  whichever  is 
applicable.  If  applicable,  schools  or 
school  food  authorities  shall  maintain 
nutritional  analysis  records  to 
demonstrate  that  breakfasts  meet,  when 
averaged  over  each  school  week,  the 
nutrition  standards  provided  in 
paragraph  (a)  of  this  section  and  the 
nutrient  and  calorie  levels  for  children 
for  each  age  or  grade  group  in 
accordance  with  paragraphs  (b)  or  (e)(1) 
of  this  section. 

(b)  Nutrient  levels/nutrient  analysis. 
(1)  For  the  purposes  of  nutrient  standard 
and  assisted  nutrient  standard  menu 
planning,  as  provided  for  in  paragraphs 
(e)  and  (0,  respectively,  of  this  section, 
schools  shall,  at  a  minimum,  provide 
the  calorie  and  nutrient  levels  for  school 
breakfasts  (offered  over  a  school  week) 
for  required  grade  groups  specified  in 
the  following  chart: 
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MINIMUM  REQUIREMENTS  FOR  NUTRIENT  AND  CALORIE  LEVELS  FOR  SCHOOL  BREAKFAST 

[School  week  averages) 


Energy  Allowances  (cakxies) ■ 

Total  Fat  (as  a  Percentage  of  Actual  Total  Food  Energy)  

Total  Saturated  Fat  (as  a  Percentage  of  Actual  Total  Food  Energy) 

Protein  (g)  

Cakaum  (mg) . •• • • •• •• — 

Iron  (mg) 

Vitamin  A  (RE)  

Vitainin  C  (mg) 


Preschool 


388 

(') 

P) 

5 

200 

2.5 
113 
11 


Grades  K-12 


554 

D 

P) 

10 
257 

3.0 
197 

13 


Optk>n  for 
grades  7-12 


618 

V) 

P) 

12 
300 

3.4 
225 

14 


'  Not  to  exceed  30  percent  over  a  scNx)l  week. 

*  Less  than  1 0  percent  over  a  school  week. 
12)  At  their  option,  schools  may  provide  for  calorie  and  nutrient  levels  for  school  breakfasts  (offered  over  a  school 
week)  for  Se^ge  groups  specified  in^^die  following  chart  or  may  develop  their  own  age  groups  and  their  corresponding 
levels  in  accordance  with  paragraph  (e)(1)  of  this  section. 

OPTIONAL  Minimum  Nutrient  Levels  for  School  breakfasts/Nutrient  Analysis 

[School  week  averages] 


Nutrients  and  energy  altowances 


Energy  Altowances/Calories — 

Total  Fat  (as  a  percent  of  actual  total  food  energy)  

Saturated  Fat  (as  a  percent  of  actual  total  food  energy) 

RDA  tor  Protein  (g)  

RDA  tor  Cateium  (mg) 

RDA  for  Iron  (mg) 

RDA  for  Vitamin  A  (RE)  

RDA  for  Vitamin  C  (mg) 


Ages  3-6 
years 


419 

V) 

P) 

5.50 

200 

2.5 
119 
11.00 


Ages  7-10 
years 


500 

D 

P) 

7.00 

200 

2.5 
175 
11.25 


Ages  11-13 
years 


588 

(') 

P) 

11.25 
300 

3.4 
225 

12.50 


Ages  14  arxj 
atxive 


625 

V) 

P) 

12.50 
300 

3.4 
225 

14.40 


1  Not  to  exceed  30  percent  over  a  school  week. 

2  Less  than  1 0  percent  over  a  school  week. 

(c)  Nutrient  levels/food-based  menu  planning.  For  the  purposes  of  the  food-based  menu  planning  alternative  as 
provided  for  in  paragraph  (g)  of  this  section,  the  following  chart  provides  the  minimum  levels,  by  grade  group,  for 
calorie  and  nutrient  levels  for  school  breakfasts  offered  over  a  school  week: 

Calorie  and  nutrient  Levels  for  School  Breakfast 

[School  week  averages] 


Energy  Allowances  (Catories)  

Total  Fat  (as  a  percentage  of  actual  total  food  energy) ~ 

Total  Saturated  Fat  (as  a  percentage  of  actual  total  food  energy) 

Protein  (g)  

Cateium  (mg) 

Iron  (mg) 

Vitamin  A  (RE)  

Vitamin  C  (mg) 


Preschool 


388 

1 

2 

5 
200 

2.5 
113 
11 


Grades  K-12 


554 

1 

2 

10 
257 

3.0 
197 

13 


Option  for 
grades  7-1 2 


618 

1 

2 

12 
300 

3.4 
225 

14 


'  Not  to  Exceed  30  Percent  Over  a  School  Week 
2  Less  Than  10  Percent  Over  a  School  Week 


(d)  Exceptions.  Breakfasts  claimed  for 
reimbursement  shall  meet  the  nutrition 
requirements  for  reimbursable  meals 
specified  in  this  section.  However, 
breakfasts  served  which  accommodate 
the  exceptions  and  variations 
authorized  under  this  paragraph  are  also 
reimbursable.  Exceptions  and  variations 
are  restricted  to  the  following: 

(1)  Medical  or  dietary  needs.  Schools 
shall  make  substitutions  in  the  foods  or 
menu  items  offered  in  accordance  with 


this  section  for  students  who  are 
considered  to  have  a  disability  under  7 
CFR  part  15b  and  whose  disability 
restricts  their  diet.  Schools  may  also 
make  substitutions  for  students  who  do 
not  have  a  disability  but  who  are  unable 
to  consume  the  regular  breakfast 
because  of  medical  or  other  special 
dietary  needs.  Substitutions  shall  be 
made  on  a  case-by-case  basis  only  when 
supported  by  a  statement  of  the  need  for 


substitutions  that  includes 
recommended  alternate  foods,  unless 
otherwise  exempted  by  PCS.  Such 
statement  shall,  in  the  case  of  a  disabled 
student,  be  signed  by  a  physician  or,  in 
the  case  of  a  student  who  is  not 
disabled,  by  a  recognized  medical 
authority. 

(2)  FCS  encourages  school  food 
authorities  to  consider  ethnic  and 
religious  preferences  when  planning 
and  preparing  meals.  For  the  purposes 
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of  the  food-based  menu  planning 
alternative,  FCS  may  approve  variations 
in  the  food  components  of  the  breakfast 
on  an  experimental  or  on  a  continuing 
basis  in  any  school  where  there  is 
evidence  that  such  variations  are 
nutritionally  sound  and  are  necessary  to 
meet  ethnic,  religious,  or  economic 
needs. 

(e)  Nutrient-Standard  Menu  Planning. 
(1)  Adjusted  nutrient  levels,  (i)  At  a 
minimum,  schools  that  choose  the 
nutrient  standard  menu  planning 
alternative  and  that  have  children  age  2 
enrolled  shall  ensure  that  the  nutrition 
standards  in  paragraph  (a)  of  this 
section  and  the  required  preschool 
levels  for  nutrients  and  calories  in 
paragraph  (b)(1)  of  this  section  are  met 
except  that,  such  schools  have  the 
option  of  either  using  the  nutrient  ^d 
calorie  levels  for  preschool  children  in 
paragraph  (b)(2)  of  this  section,  or 
developing  separate  nutrient  levels  for 
this  age  group.  The  methodology  for 
determining  such  levels  will  be 
available  in  menu  planning  guidance 
material  provided  by  FCS. 

(ii)  At  a  minimum,  schools  shall  offer 
meals  to  children  based  on  the  required 
grade  groups  in  paragraph  (b)(1)  of  this 
section.  However,  schools  may.  at  their 
option,  offer  meals  to  children  using  the 
age  groups  and  their  corresponding 
nutrient  and  calorie  levels  in  paragraph 
(c)(2)  of  this  section  or,  following 
guidance  provided  by  FCS,  develop 
their  own  age  or  grade  groups  and  their 
corresponding  nutrient  and  calorie 
levels.  However,  if  only  one  age  or  grade 
is  outside  the  established  levels,  schools 
may  use  the  levels  for  the  majority  of 
children  regardless  of  the  option 
selected. 

(2)  Contents  of  reimbursable  meal  and 
offer  versus  serve,  (i)  Minimum 
requirements.  For  the  purposes  of  this 
menu  planning  alternative,  a 
reimbursable  breakfast  shall  include  a 
minimum  of  three  menu  items  as 
defined  in  §  220.2.  All  menu  items  or 
foods  offered  as  part  of  the  reimbursable 
meal  may  be  considered  as  contributing 
towards  meeting  the  nutrition  standards 
in  paragraph  (a)  of  this  section  and  the 
appropriate  nutrient  and  calorie  levels 
in  paragraphs  (b)  or  (e)(1)  of  this  section, 
whichever  is  applicable,  except  for 
those  foods  that  are  considered  foods  of 
minimal  nutritional  value  as  provided 
for  in  §  220.2(i-l)  which  are  not  offered 
as  part  of  a  menu  item  in  a  reimbursable 
meal.  Such  reimbursable  breakfasts,  as 
offered,  shall  meet  the  established 
nutrition  standards  in  paragraph  (a)  of 
this  section  and  the  appropriate  nutrient 
and  calorie  levels  in  paragraphs  (b)  or 
(e)(1)  of  this  section,  whichever  is 


applicable,  when  averaged  over  a  school 
week. 

(ii)  Offer  versus  serve.  Each 
participating  school  shall  offer  its 
students  at  least  three  menu  items  as 
required  by  paragraph  (e)(2)(i)  of  this 
section.  Under  offer  versus  serve,  senior 
high  students  must  select  at  least  two 
menu  items  and  may  decline  a 
maximum  of  one  menu  item  offered.  At 
the  discretion  of  the  school  food 
authority,  students  below  the  senior 
high  level  may  also  participate  in  offer 
versus  serve.  The  price  of  a 
reimbursable  breakfast  shall  not  be 
affected  if  a  student  declines  a  menu 
item  or  requests  smaller  portions.  State 
educational  agencies  shall  define 
"senior  high." 

(3)  Nutrient  analysis  under  Nutrient 
Standard  Menu  Planning.  School  food 
authorities  choosing  the  nutrient 
analysis  alternative  shall  conduct 
nutrient  analysis  on  all  menu  items  or 
foods  offered  as  part  of  the  reimbursable 
meal.  However,  those  foods  that  are 
considered  as  foods  of  minimal 
nutritional  value  as  provided  for  in 

§  220.2(i-l)  which  are  not  offered  as 
part  of  a  menu  item  in  a  reimbursable 
meal  shall  not  be  included.  Such 
analysis  shall  be  over  the  course  of  each 
school  week.  - 

(4)  The  National  Nutrient  Database 
and  software  specifications,  (i)  Nutrient 
analysis  shall  be  based  on  information 
provided  in  the  National  Nutrient 
Database  for  Child  Nutrition  Programs. 
This  database  shall  be  incorporated  into 
software  used  to  conduct  nutrient 
analysis.  Upon  request.  FCS  will 
provide  information  about  the  database 
to  software  companies  that  wish  to 
develop  school  food  service  software 
systems. 

(ii)  Any  software  used  to  conduct 
nutrient  analysis  shall  be  evaluated 
beforehand  by  FCS  or  by  an  FCS 
designee  and,  as  submitted,  has  been 
determined  to  meet  the  minimum 
requirements  established  by  FCS. 
However,  such  review  does  not 
constitute  endorsement  by  FCS  or 
USDA.  Such  software  shall  provide  the 
capability  to  perform  all  functions 
required  after  the  basic  data  has  been 
entered  including  calculation  of 
weighted  averages  and  the  optional 
combining  of  analysis  of  the  breakfast 
and  lunch  programs  as  provided  in 
paragraph  (e)(5)  of  this  section. 

(5)  Determination  of  weighted 
averages,  (i)  Menu  items  and  foods 
offered  as  part  of  a  reimbursable  meal 
shall  be  analyzed  based  on  portion  sizes 
and  projected  serving  amounts  and  shall 
be  weighted  based  on  their 
proportionate  contribution  to  the  meals. 
Therefore,  in  determining  whether 


meals  satisfy  nutritional  requirements, 
menu  items  or  foods  more  frequently 
offered  will  be  weighted  more  heavily 
than  menu  items  or  foods  which  are  less 
frequently  offered.  Such  weighting  shall 
be  done  in  accordance  with  guidance 
issued  by  FCS  as  well  as  that  provided 
by  the  software  used. 

(ii)  An  analysis  of  all  menu  items  and 
foods  offered  in  the  menu  over  each 
school  week  shall  be  computed  for 
calories  and  for  each  of  the  following 
nutrients:  protein;  vitamin  A;  vitamin  C; 
iron;  calcium;  total  fat;  saturated  fat;  and 
sodium.  The  analysis  shall  also  include 
the  dietary  components  of  cholesterol 
and  dietary  fiber. 

(iii)  At  its  option,  a  school  food 
authority  may  combine  analysis  of  the 
National  School  Lunch  and  School 
Breakfast  Programs.  Such  analysis  shall 
be  proportionate  to  the  levels  of 
participation  in  the  two  programs  in 
accordance  to  guidance  issued  by  FCS. 

(6)  Comparing  average  nutrient  levels. 
Once  the  appropriate  procedures  of 
paragraph  (e)(5)  of  this  section  have 
been  completed,  the  resuhs  shall  be 
compared  to  the  appropriate  nutrient 
and  calorie  levels,  by  age/grade  group, 
in  paragraphs  (b)(1)  or  (b)(2)  of  this 
section  or  the  levels  developed  in 
accordance  with  paragraph  (e)(1)  of  this 
section,  whichever  is  applicable  to 
determine  the  school  week's  average.  In 
addition,  comparisons  shall  be  made  to 
the  nutrition  standards  provided  in 
paragraph  (a)  of  this  section  in  order  to 
determine  the  degree  of  conformity  over 
the  school  week. 

(7)  Adjustments  based  on  students' 
selections.  The  results  obtained  under 
paragraph  (e)(5)  and  (e)(6)  of  this  section 
shall  be  used  to  adjust  future  menu 
cycles  to  accurately  reflect  production 
and  the  frequency  with  which  menu 
items  and  foods  are  offered.  Menus  may 
require  further  analysis  and  comparison, 
depending  on  the  results  obtained  in 
paragraph  (e)(6)  of  this  section  when 
production  and  selection  patterns  of 
students  change.  The  school  food 
authority  may  need  to  consider 
modifications  to  the  menu  items  and 
foods  offered  based  on  student 
selections  as  well  as  modifications  to 
recipes  and  other  specifications  to 
ensure  that  the  nutrition  standards 
provided  in  paragraph  (a)  of  this  section 
and  the  appropriate  calorie  and  nutrient 
levels  in  paragraphs  (b)  or  (e)(1)  of  this 
section,  whichever  is  applicable,  are 
met. 

(8)  Standardized  recipes.  Under 
Nutrient  Standard  Menu  Flaiming, 
standardized  recipes  shall  be  developed 
and  followed.  A  standardized  recipe  is 
one  that  was  tested  to  provide  an 
established  yield  and  quantity  through 
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the  use  of  ingredients  that  remain 
constant  in  both  measurement  and 
preparation  methods.  USDA/FCS 
standardized  recipes  are  Included  in  the 
National  Nutrient  Database  for  the  Child 
Nutrition  Programs.  In  addition,  local 
standardized  recipes  used  by  school 
food  authorities  shall  be  analyzed  for 
their  calories,  nutrients  and  dietary 
components,  as  provided  for  in 
paragraph  (e)(5)(ii)  of  this  section,  and 
added  to  the  local  databases  by  school 
food  authorities  in  accordance  with 
guidance  issued  by  PCS. 

(9)  Processed  foods.  Unless  already 
included  in  the  National  Nutrient 
Database,  the  calorie  amounts,  nutrients 
and  dietary  components,  as  provided  in 
paragraph  (e)(5)(ii)  of  this  section,  of 
purchased  processed  foods  and  menu 
items  used  by  the  school  food  authority 
shall  be  obtained  by  the  school  food 
authority  or  State  agency  and 
incorporated  into  the  database  at  the 
local  level  in  accordance  with  PCS 
guidance. 

(10)  Menu  substitutions.  If  the  need 
for  serving  a  substitute  food(s)  or  menu 
item(s)  occiu^  at  least  two  weeks  prior 
to  serving  the  planned  menu,  the 
revised  menu  shall  be  reanalyzed  based 
on  the  changes.  If  the  need  for  serving 

a  substitute  food(s)  or  menu  item(s) 
occurs  two  weeks  or  less  prior  to  serving 
the  planned  menu,  no  reanalysis  is 
required.  However,  to  the  extent 
possible,  substitutions  should  be  made 
using  similar  foods. 

(11)  Compliance  with  the  nutrition 
standards.  If  the  analysis  conducted  in 
accordance  with  paragraphs  (e)(1) 
through  (e)(10)  of  this  section  shows 
that  the  menus  offered  are  not  meeting 
the  nutrition  standards  in  paragraph  (a) 
of  this  section  and  the  appropriate 
levels  of  nutrients  and  calories  in 
paragraphs  (b)(1)  or  (b)(2)  of  this  section 
or  the  levels  developed  in  accordance 
with  paragraph  (e)(1).  whichever  is 
applicable,  actions,  including  technical 
assistance  and  training,  shall  be  taken 
by  the  State  agency,  school  food 
authority,  or  school,  as  appropriate,  to 
ensure  that  the  breakfasts  offered  to 
children  comply  with  the  nutrition 
standards  established  by  paragraph  (a) 
of  this  section  and  the  appropriate 
levels  of  nutrient  sand  calories  in 
paragraphs  (b)  or  (e)(1)  of  this  section, 
whichever  is  applicable. 

(12)  Other  programs.  Any  school  food 
authority  that  operates  the  Summer 
Food  Service  Program  under  Part  225  of 
this  chapter  and/or  the  Child  and  Adult 
Care  Food  Program  under  Part  226  of 
this  chapter  may,  at  its  option  and  with 


State  agency  approval,  prepare  meals 
provided  for  those  programs  using  the 
nutrient  standard  menu  planning 
alternative,  except  for  children  under 
two  years  of  age.  For  school  food 
authorities  providing  meals  for  adults, 
PCS  will  provide  guidance  on  the  level 
of  nutrients  and  calories  needed. 

(f)  Assisted  Nutrient  Standard  Menu 
Planning.  (1)  School  food  authorities 
without  the  capability  to  conduct 
Nutrient  Standard  Menu  Planning,  as 
provided  in  paragraph  (e)  of  this  section 
may  choose  an  alternative  which  uses 
menu  cycles  developed  by  other 
sources.  Such  sources  may  include  but 
are  not  limited  to  the  State  agency,  other 
school  food  authorities,  consultants,  or 
food  service  management  companies. 
This  alternative  is  Assisted  Nutrient 
Standard  Menu  Planning. 

(2)  Assisted  Nutrient  Standard  Menu 
Planning  shall  establish  menu  cycles 
that  have  been  developed  in  accordance 
with  paragraphs  (e)(1)  through  (e)(10)  of 
this  section  as  well  as  local  food 
preferences  and  local  food  service 
operations.  These  menu  cycles  shall 
incorporate  the  nutrition  standards  in 
paragraph  (a)  of  this  section  and  the 
appropriate  nutrient  and  calorie  levels 
in  paragraph  (b)  or  (e)(1)  of  this  section, 
whichever  is  applicable.  In  addition  to 
the  menu  cycle,  recipes,  food  product 
specifications  and  preparation 
techniques  shall  also  be  developed  and 
provided  by  the  entity  furnishing 
Assisted  Nutrient  Standard  Menu 
Planning  to  ensiu^  that  the  menu  items 
and  foods  offered  conform  to  the 
nutrient  analysis  determinations  of  the 
menu  cycle. 

(3)  At  the  inception  of  any  use  of 
Assisted  Nutrient  Standard  Menu 
Plaiming.  the  State  agency  shall  approve 
the  initial  menu  cycle,  recipes,  and 
other  specifications  to  determine  that  all 
required  elements  for  correct  nutrient 
analysis  are  incorporated.  The  State 
agency  shall  also,  upon  request  of  the 
school  food  authority,  provide 
assistance  with  implementation  of  the 
chosen  system. 

(4)  After  initial  service  of  the  menu 
cycle  under  the  Assisted  Nutrient 
Standard  Menu  Planning,  the  nutrient 
analysis  shall  be  reassessed  and 
appropriate  adjustments  made  in 
accordance  with  paragraph  (e)(7)  of  this 

(5)  Under  Assisted  Nutrient  Standard 
Menu  Plaiming,  the  school  food 
authority  retains  final  responsibihty  for 
ensiuing  that  all  nutrition  standards 
established  in  paragraph  (a)  of  this 
section  and  the  appropriate  nutrient  and 


calorie  levels  in  paragraphs  (b)  or  (e)(1) 
of  this  section,  whichever  is  applicable, 
are  met. 

(6)  If  the  analysis  conducted  in 
accordance  with  paragraphs  (e)(1) 
through  (e)(10)  and  paragraph  (f)(4)  of 
this  section  shows  that  the  menus 
offered  are  not  meeting  the  nutrition 
standards  in  paragraph  (a)  of  this 
section  and  the  appropriate  nutrient  and 
calorie  levels  in  paragraph  (b)  of  this 
section  or  the  levels  developed  in 
accordance  with  paragraph  (e)(1)  of  this 
section,  whichever  is  applicable, 
actions,  including  technical  assistance 
and  training,  shall  be  taken  by  the  State 
agency,  school  food  authority,  or  school, 
as  appropriate,  to  ensure  that  the 
breakfasts  offered  to  children  comply 
with  the  nutrition  standards  established 
by  paragraph  (a)  of  this  section  and  the 
appropriate  nutrient  and  calorie  levels 
in  paragraphs  (b)  or  (e)(1)  of  this  section, 
whichever  is  applicable. 

(7)  Any  school  food  authority  that 
operates  the  Summer  Food  Service 
Program  under  Part  225  of  this  chapter 
and/or  the  Child  and  Adult  Care  Food 
Program  under  Part  226  of  this  chapter 
may,  at  its  option  and  with  State  agency 
approval,  prepare  meals  provided  for 
those  programs  using  the  assisted 
nutrient  standard  menu  plaiming 
alternative,  except  for  children  under 
two  years  of  age.  For  school  food 
authorities  providing  meals  for  adults. 
PCS  will  provide  guidance  on  the  level 
of  nutrients  and  calories  needed. 

(g)  Food-based  menu  planning.  (1) 
Food  components.  Except  as  otherwise 
provided  in  this  paragraph  and  in  any 
appendix  to  this  part  to  be  eHgible  for 
Federal  cash  reimbursement,  a  breakfast 
planned  using  the  food-based  menu 
planning  alternative  shall  contain,  at  a 
minimum,  the  following  food 
components  in  the  quantities  specified 
in  the  table  in  paragraph  (g)(2)  of  this 
section: 

(i)  A  serving  of  fluid  milk  served  as 
a  beverage  or  on  cereal  or  used  in  part 
for  each  purpose; 

(ii)  A  serving  of  fruit  or  vegetable  or 
both,  or  full-strength  fruit  or  vegetable 
juice;  and 

(iii)  Two  servings  from  one  of  the 
following  components  or  one  serving 
from  each: 

(A)  Grains/breads; 

(B)  Meat/Meat  alternate. 
(2)  Minimum  quantities.  At  a 

minimum,  schools  shall  serve  meals  in 
the  quantities  provided  in  the  following 
chart: 
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Meal  component 

Minimum  quantities  required  for 

Ages  1-2 

Preschool 

Grades  K-12 

Option  for  grades  7-12 

Milk  (Fluid)  (As  a  beverage,  on 

'/fe  Cup  

'A  Cup  

%  Cup  

^/i  Cup  

8  Ourx»s  

8  Ounces 

cereal  or  both). 
Jutce/FruitA/egetat)(e:  Fruit  and/ 

'/?  Cup  

^/feCup 

or  vegetable;  or  full-strength 
fruit  juice  or  vegetable  juice. 

SELECT  ONE  SERVING  FROM  EACH  OF  THE  FOLLOWING  COMPONENTS  OR  TWO  FROM  ONE  COMPONENT: 


Grains/Breads-One  of  the  fol- 
lowing or  an  equivalent  com- 
bination: 
Whole-Grain  or  Enriched 

Bread. 
Whole-Grain  or  Enricfied 

Biscuit.  Roll,  Muffin,  Etc. 
Wfwle-Grain,  Enriched  or 
Fortified  Cereal. 


Meat  or  Meat  Alternates: 

Meat/poultry  or  fish  

Cheese  

Egg  (large)  

Peanut  butter  or  otfier  nut  or 

seed  butters. 
Cooked  dry  beans  and  peas 
Nut  and/or  seeds  (as  listed 

in  program  guidance)  ^ . 


'/2  Slice  

'A  Serving 

V*  Cup  or  ^h  Ounce 


^/i  Ounce  

'A  Ounce  

'h  

1  Tatjtespoon  .. 

2  Tablespoons 
^/2  Ounce  


'/&  Slice 


'/fe  Serving 

'/b  Cup  or  'yfe  Ounce 


^/i  Ounce  

'A  Ounce  

'/fe  

1  Tablespoon 


2  Tat)lespoons 
'/?  Ounce  


1  Sice 

1  Serving  

V4  Cup  or  1  Ounce 

1  Ounce  

1  Ounce  

'/2  

2  Tablespoons 

4  Tat)lespoons 

1  Ounce 


1  Slice. 

1  Serving. 

%  Cup  Of  1  Ounce.  Plus 
an  Additk>nal  Serving 
of  one  of  ttie  Grains/ 
Breads  Above. 

1  Ounce. 

1  Ounce. 

2  Tablespoons. 

4  Tat)iespoons 
1  Ounce. 


1  No  more  ttian  1  ounce  of  nuts  and/or  seeds  may  be  sen/ed  in  any  one  meal. 


(3)  Offer  Versus  Serve.  Each  school 
shall  offer  its  students  all  four  required 
food  items  as  set  forth  under  paragraph 
(g)(1)  of  this  section.  At  the  option  of  the 
school  food  authority,  each  school  may 
allow  students  to  refuse  one  food  item 
from  any  component  that  the  student 
does  not  intend  to  consume.  The 
refused  food  item  may  be  any  of  the  four 
items  offered  to  the  student.  A  student's 
decision  to  accept  all  four  food  item:  or 
to  decline  one  of  the  four  food  items 
shall  not  affect  the  charge  for  breakfast. 

(4)  Outlying  areas.  Schools  in 
American  Samoa,  Puerto  Rico  and  the 
Virgin  Islands  may  serve  a  starchy 
vegetable  such  as  yams,  plantains,  or 
sweet  potatoes  to  meet  the  grain/bread 
requirement.  For  the  Commonwealth  of 
the  Northern  Mariana  Islands.  PCS  has 
established  a  menu  consistent  vdth  the 
food-based  menu  alternative  and  with 
local  food  consumption  patterns  and 
which,  given  available  food  supplies 
and  food  service  equipment  and 
facilities,  provides  optimum  nutrition 
consistent  with  sound  dietary  habits  for 
participating  children.  The  State  agency 
shall  attach  to  and  make  a  part  of  the 
written  agreement  required  under 

§  210.9  of  this  chapter  the  requirements 
of  that  menu  option. 

(h)  Milk  requirement  for  children  ages 
2-1 7.  (1)  A  serving  of  milk  as  a  beverage 
or  on  cereal  or  used  in  part  for  each 


purpose  shall  be  offered  for  school 
breakfasts. 

(2)  If  emergency  conditions  prevent  a 
school  normally  having  a  supply  of  milk 
from  temporarily  obtaining  delivery 
thereof,  the  State  agency,  or  FCSRCD 
where  applicable,  may  approve 
reimbursement  for  breakJFast  served 
without  milk  during  the  emergency 
period. 

(3)  If  a  school  is  unable  to  obtain  a 
supply  of  any  type  of  fluid  milk  on  a 
continuing  basis,  the  State  agency  may 
approve  the  service  of  breakfasts 
without  milk  if  the  school  uses  an 
equivalent  amount  of  canned  or  dry 
milk  in  the  preparation  of  breakfasts.  In 
Alaska.  Hawaii,  American  Samoa, 
Guam,  Puerto  Rico,  the  Commonwealth 
of  the  Northern  Mariana  Islands,  and  the 
Virgin  Islands,  if  a  sufficient  supply  of 
fluid  milk  cannot  be  obtained,  "milk" 
shall  include  reconstituted  or 
recombined  milk,  or  as  otherwise 
provided  under  written  exception  by 
PCS. 

(i)  Infant  meal  pattern.  When  infants 
ftx)m  birth  through  1 1  months  of  age 
participate  in  the  Program,  an  infant 
breakfast  shall  be  offered.  Foods  within 
the  infant  breakfast  pattern  shall  be  of 
texture  and  consistency  appropriate  for 
the  particular  age  group  being  served, 
and  shall  be  served  to  the  infant  during 
a  span  of  time  consistent  with  the 
infant's  eating  habits.  For  infants  4 


through  7  months  of  age.  solid  foods  are 
optional  and  should  be  introduced  only 
when  the  infant  is  developmentally 
ready.  Whenever  possible,  the  school 
should  consult  with  the  infant's  parent 
in  making  the  decision  to  introduce 
solid  foods.  Solid  foods  should  be 
introduced  one  at  a  time  on  a  gradual 
basis  with  the  intent  of  ensuring  health 
and  nutritional  well-being.  For  infants  8 
through  11  months  of  age,  the  total 
amount  of  food  authorized  in  the  meal 
patterns  set  forth  below  must  be 
provided  in  order  to  qualify  for 
reimbursement.  Additional  foods  may 
be  served  to  infants  4  months  of  age  and 
older  with  the  intent  of  improving  their 
overall  nutrition.  Breast  milk,  provided 
by  the  infant's  mother,  may  be  served  in 
place  of  infant  formula  from  birth 
through  11  months  of  age.  However, 
meals  containing  only  breast  milk  do 
not  qualify  for  reimbursement.  Meals 
containing  breast  milk  served  to  infants 
4  months  or  older  may  be  claimed  for 
reimbursement  when  the  other  meal 
component  or  components  are  supplied 
by  the  school.  Although  it  is 
recommended  that  either  breast  milk  or 
iron-fortified  infant  formula  be  served 
for  the  entire  first  year,  whole  milk  may 
be  served  beginning  at  8  months  of  age 
as  long  as  infants  are  consuming  one- 
third  of  their  calories  as  a  balanced 
mixture  of  cereal,  fiiiits,  vegetables,  and 
other  foods  in  order  to  ensure  adequate 
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sources  of  iron  and  vitamin  C.  The 
infant  breakfast  pattern  shall  contain,  at 
a  minimum,  each  of  the  following 
components  in  the  amounts  indicated 
for  the  appropriate  age  groups: 

(1)  Birth  through  3  months.  4  to  6 
fluid  ounces  of  iron-fortified  infant 
formula. 

(2)  4  through  7  months.  4  to  8  fluid 
ounces  of  iron-fortified  infant  formula; 
and  0  to  3  tablespoons  of  iron-fortified 
dry  infant  cereal  (optional). 

(3)  8  thmugh  1 1  months.  6  to  8  fluid 
ounces  of  iron-fortified  infant  formula 
or  6  to  8  fluid  ounces  of  whole  milk;  2 
to  4  tablespoons  of  iron-fortified  dry 
infant  cereal;  and  1  to  4  tablespoons  of 
fruit  or  vegetable  of  appropriate 
consistency  or  a  combination  of  both. 

(j)  Additional  foods.  Additional  foods 
may  be  served  with  breakfasts  as  desired 
to  participating  children  over  1  year  of 
age. 

(k)  Choice.  To  provide  variety  and  to 
encourage  consumption  and 
participation,  schools  should,  whenever 
possible,  provide  a  selection  of  menu 
items  and  foods  from  which  children 
may  make  choices.  When  a  school  offers 
a  selection  of  more  than  one  type  of 
breakfast  or  when  it  offers  a  variety  of 
menu  items  and  foods  and  milk  for 
choice  as  a  reimbursable  breakfast,  the 
school  shall  offer  all  children  the  same 
selection  regardless  of  whether  the 
children  are  eligible  for  free  or  reduced 
price  breakfasts  or  pay  the  school  food 
authority  designated  full  price.  The 
school  may  establish  different  unit 
prices  for  each  type  of  breakfast  offered 
provided  that  the  benefits  made 
available  to  children  eligible  for  free  or 
reduced  price  breakfasts  are  not 
affected. 

(1)  Nutrition  disclosure.  School  food 
authorities  are  encouraged  to  make 


information  available  indicating  efforts 
to  meet  the  nutrition  standards  in 
paragraph  (a)  of  this  section. 

(m)  Implementation  of  nutrition 
standards.  School  food  authorities  shall 
comply  with  the  1990  Dietary 
Guidelines  for  Americans  as  provided  in 
paragraph  (a)  of  this  section  no  later 
than  School  Year  1996-97  except  that 
State  agencies  may  grant  waivers  to 
postpone  implementation  until  no  later 
than  School  Year  1998-99.  Such 
waivers  shall  be  granted  by  the  State 
agency  using  guidance  provided  by  the 
Secretary. 

5.  The  section  heading  of  newly 
redesignated  §  220.8a  is  revised  to  read 
as  follows: 

§  220.8a    BreaMast  components  and 
quantities  for  the  nf>eal  pattern. 


§220.9    [Amended] 

6.  In  §  220.9,  the  first  sentence  of 
paragraph  (a)  is  amended  by  adding  the 
words  "or  §  220.8a,  whichever  is 
applicable,"  after  the  reference  to 
"§220.8". 

7.  In  §  220.13,  paragraphs  (f)(3)  and 
(0(4)  are  redesignated  as  paragraphs 
(f)(4)  and  (f)(5),  respectively  and  a  new 
paragraph  (f)(3)  is  added  to  read  as 
follows: 

§  220.13    Special  responsibilities  of  State 
agencies. 

•         •         •         *         * 

(0*  *  * 

(3)  For  the  purposes  of  compliance 

with  the  1990  Dietary  Guidelines  for 

Americans  and  the  calorie  and  nutrient 

levels  specified  in  §  220.8,  the  State 

agency  shall  follow  the  provisions 

specified  in  §  210.19(a)(1)  of  this 

chapter. 


§220.14    [Amended] 

8.  In  §  220.14,  paragraph  (h)  is 
amended  by  removing  the  reference  to 
"§220.8  (a)(1).  (b)(1),  and  (b)(3)"  and 
adding  in  its  place  the  words  "§  220.8 
(g),  §  220.8  (i)(2)  and  (i)(3)  or  §  220.8a 
(a)(1).  (b)(2),  and  (b)(3),  whichever  is 
applicable." 

Appendix  A— {Amended] 

9.  In  Appendix  A.  Alternate  Foods  for 
Meals.  Formulated  Grain-Fruit  Products, 
paragraph  1(a)  is  amended  by  adding 
the  words  "or  §  220.8a.  whichever  is 
applicable"  after  the  reference  to 
"§220.8." 

Appendix  C— {Amended] 

10.  In  Appendix  C.  Child  Nutritiqn 
(CN)  Labeling  Program: 

a.  paragraph  2(a)  is  amended  by 
adding  the  words  "or  210.10a, 
whichever  is  applicable,"  after  the 
reference  to  "210.10"; 

b.  the  first  sentence  of  paragraph 
3(c)(2)  is  amended  by  adding  the  words 
"or  210.10a,  whichever  is  applicable," 
after  the  reference  to  "210.10"  and  by 
adding  the  words  "or  220.8a,  whichever 
is  applicable,"  after  the  reference  to 
"220.8";  and 

c.  the  second  sentence  of  paragraph  6 
is  amended  by  adding  the  words  "or 
210.10a,  whichever  is  applicable,"  after 
the  reference  to  "210.10"  and  by  adding 
the  words  "or  220.8a,  whichever  is 
applicable,"  after  the  reference  to 
220.8". 

Dated:  June  6, 1995. 
Ellen  Haas, 

Under  Secretary  for  Food,  Nutrition,  and 
Consumer  Services. 
(FR  Doc.  95-14292  Filed  6-12-95;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 
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Activities,  Benchmark  Study 

agency:  Department  of  Education. 
ACTION:  Notice  of  final  priority  and 
selection  criteria  for  fiscal  year  (FY) 
1995. 
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SUMMARY:  The  Secretary  announces  a 
priority  and  selection  criteria  for  FY 
1995  for  program  evaluation  activities 
authorized  by  title  VII  of  the  Elementary 
and  Secondary  Education  Act  of  1965, 
as  amended  (ESEA).  The  Secretary  takes 
this  action  to  conduct  program 
evaluation  activities  for  the  purpose  of 
improving  the  education  of  limited 
Enghsh  proficient  (LEP)  students.  The 
priority  limits  this  competition  to 
evaluation  activities  that  investigate  the 
dynamics  of  school  change  over  time  in 
school  districts  serving  LEP  students. 
EFFECTIVE  DATE:  This  priority  takes  effect 
July  13.  1995. 

FOR  FURTHER  INFORMATION  OR 
APPUCATIONS  CONTACT:  Milagros  E. 
Lanauze.  U.S.  Department  of  Education, 
600  Independence  Avenue  SW.,  room 
5623.  Switzer  Building,  Washington,  DC 
20202-6510.  Telephone:  (202)  205- 
9475.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (HRS)  at  1-600-377-8339 
between  8  a.m.  and  8  p.m.,  Eastern  time. 
Monday  through  Friday. 

SUPPLEMENTARY  INFORMATION: 

Background 

Title  VII  of  the  ESEA  was  recently 
reauthorized  and  now  promotes 
coherent  and  comprehensive 
educational  programs  for  limited 
English  proficient  students  based  on  the 
principle  that  all  children  can  to 
achieve  to  high  standards.  The  ESEA 
and  the  Goals  2000:  Educate  America 
Act  (Goals  2000)  v«ll  now  aim  at 
fostering  school  reform  and  changing 
the  manner  in  which  all  students, 
including  LEP  students,  receive 
educational  services.  Title  VII's  new 
grants  programs,  authorized  by  subpart 
1  of  part  A.  will  assist  the  Nation's 
school  reform  efforts  for  the  education 
of  LEP  students. 

Section  7131  of  the  ESEA  authorizes 
the  Secretary  to  conduct  evaluation 
activities  to  improve  bilingual  education 
and  special  alternative  instruction 
programs  for  LEP  children  and  youth. 

In  order  to  examine  how  school 
reform  efforts  are  affecting  the  education 
of  LEP  students,  the  Secretary  is 
establishing  an  absolute  priority  under 


section  7131  to  fund  a  five-year 
"Benchmark  Study"  to  evaluate  the 
dynamics  of  school  change  in  schools 
that  serve  LEP  students  and  are 
undergoing  the  process  of  school 
reform. 

Objectives 

The  priority  limits  the  competition  to 
applications  that  cover  the  three 
objectives  listed  below. 

(a)  To  evaluate  the  effectiveness  of  the 
Comprehensive  School  Grants  program, 
which  is  authorized  by  supart  1  of  part 
A  of  title  Vn  of  the  ESEA.  This  program 
is  expected  to  play  a  key  role  in 
promoting  education  reform  for  LEP 
students. 

(b)  To  study  the  dynamics  of  school 
change  in  schools  that  serve  LEP 
students,  including: 

(1)  Establishing  salient  benchmarks  in 
the  process  of  school  reform  in  schools 
serving  LEP  students  and  in  the  changes 
in  instruction  for  LEP  students. 

(2)  Examining  how  school 
instructional  emd  organizational  changes 
affect  LEP  students. 

(c)  To  link  or  coordinate  with  other 
Department  of  Education  evaluation 
activities. 

Selection  Criteria 

The  Secretary  has  established 
selection  criteria  to  evaluate  the  quality 
of  applications  for  this  competition.  In 
awarding  a  cooperative  agreement,  the 
Secretary  will  consider  the  technical 
soundness  of  the  project,  the  quahty  of 
key  persoimel  involved  in  the  project, 
the  quality  of  the  plan  of  operation  and 
adequacy  of  resources,  the  quality  of  the 
dissemination  plan,  and  the  adequacy  of 
the  proposed  budget  and  cost- 
effectiveness. 

The  Secretary  has  included  a  criterion 
regarding  the  quality  of  the 
dissemination  plan.  Yearly 
dissemination  activities  that  forge  links 
and  promote  communication  between 
researchers  and  practitioners  vdll  assist 
in  promoting  the  purpose  of  this 
priority: 

Under  34  CFR  75.105(c)(3)  the 
Secretary  gives  an  absolute  preference  to 
applications  that  meet  the  following 
priority.  The  Secretary  funds  under  this 
program  only  an  application  that  meets 
this  absolute  priority: 

An  application  that — 

(a)  Proposes  a  five-year  evaluation 
study  to  investigate  the  dynamics  of 
school  change  over  time  in  school 
districts  serving  LEP  students  through 
the  Comprehensive  School  Grants 
program; 

(b)  Proposes  to  establish  benchmarks 
reflecting  the  status  of  the  schools  being 
studied  at  the  beginning  of  the  school 


reform  process  and  towards  the  end  of 
the  project  period;  and 

(c)  Provides  an  assurance  that  the 
study  will  link  or  coordinate  with  other 
Department  of  Education  evaluation 
activities,  particularly  evaluation 
activities  conducted  under  title  I  of  the 
ESEA. 

Selection  Criteria 

(a)  The  maximum  score  for  all  of  the 
criteria  in  this  section  is  100  points. 

(b)  The  maximum  score  for  each 
criterion  is  indicated  in  parentheses 
following  the  heading  of  the  criterion. 

(c)  The  Secretary  evaluates  each 
apphcation  for  a  cooperative  agreement 
under  this  competition  by  using  the 
following  selection  criteria: 

(1)  Technical  soundness  (40  points). 

The  Secretary  reviews  each 
application  to  determine  the  technical 
soundness  of  the  proposed  activities,  by 
examining — 

(i)  The  adequacy  and  quality  of  the 
project's  design,  methodology, 
instrumentation,  and  data  analysis  plan, 
as  applicable; 

(ii)  The  extent  to  which  the 
application  demonstrates  a  thorough 
knowledge  of  current  research  and 
development  concepts,  theories,  and 
outcomes  and  relates  these  to  the 
proposed  activity; 

(iii)  If  appropriate,  the  extent  to  which 
the  perspectives  of  a  variety  of 
disciplines  are  used; 

(iv)  The  proposed  plan  for  addressing: 

(A)  Which  variables  have  been 
selected  for  study,  and  which  ones  will 
be  studied  at  what  level  of  analysis. 

(B)  Which  educational  levels  (i.e., 
elementary,  middle,  secondary) ,  if  any 
specific  levels,  will  be  included  in  the 
design. 

(C)  Which  geographical  regions,  if  any 
specific  regions  will  be  used,  will  be 
included  in  the  project  design. 

(D)  How  the  evaluation  study  will 
examine  LEP  students  and  former  LEP 
students  who  were  reclassified  during 
the  project  period  as  proficient  in 
English,  to  consider  the  impact  of 
changes  in  instruction  for  LEP  students. 

(E)  How  the  evaluation  study  will  use 
data  from  schools  receiving  title  VII 
grants  under  the  Comprehensive  School 
Grants  program  and  schools  not 
receiving  grants  under  that  program. 

(v)  The  extent  to  which  the 
application  demonstrates  knowledge  of 
issues  relating  to  the  education  of  LEP 
students. 

(2)  Quality  of  key  personnel  (20 
points). 

(i)  The  Secretary  reviews  each 
application  to  determine  the  quality  of 
key  personnel  the  applicant  plans  to  use 
on  the  project,  including — 


Federal  Register  /  Vol.  60.  No.  113  /  Tuesday.  June  13.  1995  /  Notices 


31225 


(A)  The  qualifications  of  the  project 
director; 

(B)  The  qualifications  of  each  of  the 
other  key  personnel  to  be  used  in  the 
project; 

(C)  The  time  that  each  person  referred 
to  in  paragraphs  ti)  (A)  and  (B)  of  this 
section  will  commit  to  the  project;  and 

(D)  The  process  by  which  the 
applicant,  as  part  of  its 
nondiscriminatory  employment 
practices,  will  ensure  that  its  personnel 
are  selected  for  employment  without 
regard  to  race,  color,  national  origin, 
gender,  age,  or  handicapping  condition. 

(ii)  To  determine  persoimel 
qualifications  under  paragraphs  (i)  (A) 
and  (B)  of  this  section,  the  Secretary 
considers — 

(A)  Exp)erience  and  training  in  fields 
related  to  the  project  objectives, 
including  expertise  relating  to  education 
of  LEP  students;  and 

(B)  Any  other  qualifications  that 
pertain  to  the  quality  of  the  project. 

(3)  Plan  of  pperation  and  adequacy  of 
resources  (20  points). 

The  Secretary  reviews  each 
application  to  determine  the  quality  of 
the  plan  of  operation  for  the  project  and 
adequacy  of  resources  for  the  project, 
including — 

(i)  The  extent  to  which  the  plan  of 
management  is  effective  and  ensures 
proper  and  efficient  administration  of 
the  project; 

(ii)  The  quality  of  the  applicant's  plan 
to  use  its  resources  and  personnel  (both 
those  federally  funded  and  those  not 
federally  funded)  to  achieve  each 
objective; 

(iii)  Adequacy  of  the  resources  that 
the  applicant  plans  to  devote  to  the 
project,  including  facilities,  equipment, 
and  supplies;  and 

(iv)  "The  extent  to  which  the  plan 
establishes  sound  fiscal  procedures  that 
ensure  proper  and  efficient 
administration  of  project  funds. 

(4)  Quality  and  reasonableness  of  the 
dissemination  plan  (10  points). 

The  Secretary  reviews  each 
application  to  consider — 

(i)  The  quality  of  the  dissemination 
plan; 

(ii)  The  extent  to  which  the  project's 
dissemination  plan  includes  activities 
in  each  year  of  the  project  that — 

(A)  Inform  the  educational 
community,  including  practitioners, 
researchers,  and  administrators,  of 
project  findings;  and 

(B)  Disseminate  documents  prepared 
by  the  recipient,  such  as  technical  and 
research  reports,  to  the  educational 
community;  and 

(iii)  The  extent  to  which  proposed 
dissemination  activities  are  reasonable 
for  each  year  of  the  project. 


(5)  Budget  and  cost-effectiveness  (10 
points). 

The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which — 

(i)  Each  year's  budget  is  adequate  to 
support  the  project;  and 

(ii)  Costs  are  reasonable  in  relation  to 
the  objectives,  design,  and  potential 
significance  of  the  project. 

Waiver  of  Proposed  Rulemaking 

In  accordance  with  the 
Administrative  Procedure  Act  (5  U.S.C. 
553),  it  is  the  practice  of  the  Department 
of  Education  to  offer  interested  parties 
the  opportunity  to  comment  on 
proposed  priorities.  However,  in  order 
to  make  timely  grant  awards  in  FY  1995, 
the  Director,  in  accordance  with  section 
437(d)(1)  of  the  General  Education 
Provisions  Act,  has  decided  to  issue  this 
final  notice  of  priority  and  selection 
criteria,  which  will  apply  only  to  this 
competition. 

Executive  Order  12866 

This  notice  of  final  priority  has  been 
reviewed  in  accordance  with  Executive 
Order  12866.  Under  the  terms  of  the 
order  the  Secretary  has  assessed  the 
potential  costs  and  benefits  of  this 
regulatory  action. 

The  potential  costs  associated  with 
the  notice  of  final  priority  are  those 
resulting  fitim  statutory  requirements 
and  those  determined  by  the  Secretary 
as  necessary  for  administering  this 
program  effectively  and  efficiently. 

In  assessing  the  potential  costs  and 
benefits — both  quantitative  and 
qualitative — of  this  notice  of  final 
priority,  the  Secretary  has  determined 
that  the  benefits  of  the  proposed  final 
priority  justify  the  costs. 

The  Secretary  has  also  determined 
that  this  regulatory  action  does  not 
unduly  interfere  with  State,  local,  and 
tribal  governments  in  the  exercise  of 
their  governmental  functions. 

Intergovernmental  Review 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  part  79. 
The  objective  of  the  order  is  to  foster  an 
intergovernmental  partnership  and  a 
strengthened  federalism  by  relying  on 
the  processes  developed  by  State  and 
local  governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

In  accordance  with  the  order,  this 
document  is  intended  to  provide  early 
notification  of  the  Department's  specific 
plans  and  actions  for  this  program. 

Program  Authority:  20  U.S.C.  7451. 
Dated:  May  5.  1995. 


(Catalog  of  Domestic  Assistance  Number 
292A  Bilingual  Education:  General  Research 
Programs) 

Eugene  E.  Garcia, 

Director,  Office  of  Bilingual  Education  and 
Minority  Languages  Affairs. 
[FR  Doc.  9&-14384  Filed  6-12-95;  8:45  am] 
BILUNG  CODE  4000-01-P 


DEPARTMENT  OF  EDUCATION 
(CFDA  No.:  84.292A) 

Bilingual  Education:  Evaluation 
Activities,  Benchmark  Study  Notice 
Inviting  Applications  for  New 
Cooperative  Agreement  Award  for 
Fiscal  Year  (FY)  1995 

Purpose  of  Program:  To  provide 
assistance  to  conduct  evaluation 
activities  for  the  purpose  of  improving 
bilingual  education  and  special 
alternative  instruction  programs  for 
limited  English  proficient  (LEP) 
children  and  youth. 

Eligible  Applicants:  Institutions  of 
higher  education,  nonprofit 
organizations,  State  educational 
agencies,  and  local  educational 
agencies. 

Deadline  for  Transmittal  of 
Applications:  ]uly  28,  1995. 

Deadline  for  Intergovernmental 
Review:  September  28,  1995. 

Applications  Available:  June  13,  1995. 

Available  Funds:  In  fiscal  year  1995, 
S450,000  is  available  for  the  first  year  of 
funding.  The  following  list  indicates  the 
estimated  funding  levels  over  the  five- 
year  project  period.  The  funding  levels 
for  years  1  through  5  are  estimates. 
Actual  funding  will  depend  upon  the 
availability  of  funds,  needs  as  reflected 
in  the  approved  application,  and 
demonstration  of  substantial  progress  on 
the  part  of  the  recipient  towards 
meeting  the  goals  and  objectives  of  the 
application. 

First  Year  Funding — up  to  $450,000. 

Second  Year  Funding — up  to 
$650,000. 

Third  Year  Funding — up  to  $850,000. 

Fourth  Year  Funding — up  to 
$650,000. 

Fifth  Year  Funding — up  to  $500,000. 

Five  Year  Total:  $3,100,000. 

Estimated  Number  of  Awards:  1. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  60  months. 

Applicable  Regulations:  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75,  77,  79,  80,  81,  82, 
85,  and  86. 
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Priority 

The  absolute  priority  in  the  notice  of 
final  priority  for  this  program,  as 
published  elsewhere  in  this  part  of  this 
issue  of  the  Federal  Register,  applies  to 
this  competition.  This  priority  limits  the 
competition  to  applications  proposing 
to  conduct  an  evaluation  study  to 
investigate  the  dynamics  of  school 
change  over  time  in  school  districts 
serving  LEP  students. 

Selection  Criteria 

In  evaluating  applications  for  grants 
under  this  program,  the  Secretary  uses 
the  selection  criteria  established  in  the 
notice  of  final  priority  as  published 
elsewhere  in  this  part  of  this  issue  of  the 
Federal  Register. 

SUPPLEMENTARY  INFORMATION:  This 
project  will  be  awarded  as  a  cooperative 
agreement.  The  nature  of  the 
cooperative  agreement  allows 
Government  involvement  in  project 
activities.  Under  this  program,  the 
recipient  must  inforpi  the  Office  of 
Bilingual  Education  and  Minority 
Languages  Affairs  (OBEMLA)  of  project 
activities.  OBEMLA.  as  appropriate,  will 
be  involved  in  those  activities.  The 
exact  nature  and  extent  of  OBEMLA 's 
involvement  will  be  negotiated  with  the 
award  recipient.  OBEMLA's 


involvement  is  likely  to  include 
activities  such  as  the  following: 

(1)  Participation  in  the  development 
of  the  project's  evaluation  design. 

(2)  if  necessary,  redirection  of  project 
activities  as  promising  lines  of  inquiry 
appear  during  the  course  of  the  study. 

(3)  Assistance  to  the  grantee  in 
obtaining,  from  this  Department  and 
other  sources,  information  and  technical 
assistance  needed  for  conducting  the 

study. 

(4)  Participation  in  the  review  and 
approval  of  dociunents  or  reports  slated 
for  publication. 

(5)  Assistance  to  the  recipient  in 
designing  project  activities  that  link 
with  other  Department  of  Education 
evaluation  activities. 

Available  Documents:  OBEMLA  has 
made  available  two  documents  relevant 
to  this  evaluation  study.  The  dociunents 
are  (1)  "Literatiu^  Review  and  Synthesis 
Report  on  Institutional  Change  and  Its 
Implications  for  Schools  Serving 
Limited  Enghsh  Proficient  Students;" 
(1994)  and  (2)  "Research  Designs  for 
Measuring  Institutional  Change 
Affecting  the  Education  of  Limited 
English  Proficient  Students"  (1995). 
These  documents  may  be  obtained  fi-om 
the  National  Clearinghouse  on  Bilingual 
Education  (NCBE).  Telephone:  1-800- 
321-NCBE. 


FOR  APPLICATIONS  OR  MFORMATION 
CONTACT:  Milagros  E.  Lanauze,  U.S. 
Department  of  Education,  600 
Independence  Avenue  SW.,  room  5623. 
Switzer  Building.  Washington,  DC, 
20202-6510.  Telephone:  (202)  205- 
9475.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  l-800-«77-«339 
between  8  a.m.  and  8  p.m.,  Eastern  time, 
Monday  through  Friday. 

Information  about  the  Department's 
funding  opportunities,  including  copies 
of  appUcation  notices  for  discretionary 
grant  competitions,  can  be  viewed  on 
the  Department's  electronic  bulletin 
board  (ED  Board),  telephone  (202)  260- 
9950;  or  on  the  Internet  Gopher  Server 
at  GOPHER.ED.GOV  (under 
Announcements.  Bulletins,  and  Press 
Releases).  However,  the  official 
application  notice  for  a  discretionary 
grant  competition  is  the  notice 
published  in  the  Federal  Register. 

Program  Authority:  20  U.S.C.  7451. 
Dated:  May  5,  1995. 
Eugene  E.  Garcia, 

Director,  Office  of  Bilingual  Education  and 

Minority  Languages  Affairs. 
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WHAT  IT  IS  AND  HOW  TO  USE  IT 

FOR:         Any  person  who  uses  the  Federal  Register  and  Code  of  Federal 
Regulations. 

WHO:       The  OCTice  of  the  Federal  Register. 

WHAT:     Free  public  briefings  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal  Register 

system  and  the  public's  role  in  the  development  of 
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2.  The  relationship  iwtween  the  Federal  Register  and  Code  of 

Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 

documents. 

4.  An  introduction  to  the  Ending  aids  of  the  FR/CFR  system. 

WHY:       To  provide  the  public  with  access  to  information  necessary  to 
research  Federal  agency  regulations  which  directly  affect  them. 
There  will  be  no  discussion  of  specific  agency  regulations. 
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WASHINGTON,  DC 

June  28  at  9:00  am 
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495  Summer  Street,  Boston,  MA 
RESERVATIONS:  Call  the  Federal  Information  Center 
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Summit  View  Corp..  31323 
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Realty  actions;  sales,  leases,  etc.: 
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Presidential  Documents 


Title  3— 

The  President 


Proclamation  6808  of  June  9,  1995 

Flag  Day  and  National  Flag  Week,  1995 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

This  week,  Americans  celebrate  the  Flag  of  the  United  States,  which  for 
more  than  two  centuries  has  brought  our  people  together  in  a  common 
bond  of  citizenship.  We  reaffirm  our  allegiance  to  freedom's  banner — "Old 
Glory" — and  to  the  proud  history  it  has  inspired.  We  honor  the  valor  and 
sacrifices  of  all  who  have  defended  it — in  public  service  and  on  battlegrounds 
around  the  world.  And  we  rededicate  ourselves  to  the  democratic  ideals 
stitched  forever  into  the  fabric  of  America. 

In  towns  and  cities  across  the  country,  public  buildings  fly  the  Stars  and 
Stripes  as  a  symbol  of  our  Nation's  spirit  of  community.  That  spirit  was 
never  more  evident  than  this  past  April  in  Oklahoma,  where  the  flag  appeared 
on  the  sleeves  of  rescue  workers,  emergency  personnel,  and  volunteers  from 
throughout  the  land.  A  shining  badge  of  honor,  it  reminded  all  who  mourned 
that  we  Americans  have  seen  countless  trials  and  have  emerged  from  each 
one  stronger  than  ever. 

Earlier  this  year,  in  expressing  our  gratitude  to  the  men  and  women  who 
served  in  uniform  during  the  Second'  World  War,  the  Nation  observed  the 
fiftieth  anniversary  of  the  Battle  of  Iwo  Jima.  We  recalled  the  day,  immor- 
talized in  sculpture,  when  a  team  of  brave  Americans  beat  all  odds  and 
hoisted  aloft  the  American  flag.  May  we,  the  heirs  of  the  freedom  they 
fought  to  defend,  always  remember  their  courage  and  serve  as  loyal  standard- 
bearers  for  the  cause  of  liberty. 

To  commemorate  the  adoption  of  our  flag,  the  Congress,  by  a  joint  resolution 
approved  August  3,  1949  (63  Stat.  492),  designated  June  14  of  each  year 
as  "Flag  Day"  and  requested  the  President  to  issue  an  annual  Proclamation 
calling  for  its  observance  and  for  the  display  of  the  Flag  of  the  United 
States  on  all  Government  buildings.  The  Congress  also  requested  the  Presi- 
dent, by  joint  resolution  approved  June  9,  1966  (80  Stat.  194),  to  issue 
annually  a  Proclamation  designating  the  week  in  which  June  14  occurs 
as  "National  Flag  Week,"  and  calling  upon  all  citizens  of  the  United  States 
to  display  the  flag  during  that  week. 

NOW,  THEREFORE,  I.  WILLIAM  J.  CLINTON,  President  of  the  United  States 
of  America,  do  hereby  proclaim  June  14,  1995,  as  Flag  Day  and  the  week 
beginning  June  11,  1995,  as  National  Flag  Week.  I  direct  the  appropriate 
officials  of  the  Government  to  display  the  Flag  of  the  United  States  on 
all  Government  buildings  during  that  week.  I  urge  Americans  to  observe 
Flag  Day,  June  14,  and  Flag  Week  by  flying  the  Stars  and  Stripes  from 
their  homes  and  other  suitable  places. 

I  also  call  upon  the  American  people  to  observe  with  pride  and  all  due 
ceremony  those  days  from  Flag  Day  through  Independence  Day,  also  set 
aside  by  the  Congress  (89  Stat.  211),  as  a  time  to  honor  America  and 
to  celebrate  our  heritage  in  public  gatherings  and  activities  and  to  publicly 
recite  the  Pledge  of  Allegiance  to  the  Flag  of  the  United  States  of  America. 
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IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  mnth  day  of 
lune  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-five  and  ot 
the  independence  of  the  United  States  of  America  the  two  hundred  and 
nineteenth. 


Rules  and  Regulations 
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IFR  Doc.  95-14731 
Filed  6-12-95;  3:12  pm| 
Billing  code  3195-01-P 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  nx)st  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  Is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  971 

[Docket  No.  FV95-971  -1 FR] 

Termination  of  Marketing  Order  971; 
Lettuce  Grown  in  the  Lower  Rio 
Grande  Valley  in  South  Texas 

AGENCY:  Agricultural  Marketing  Service. 
USDA. 

ACTION:  Termination  order. 

SUMMARY:  This  action  terminates  the 
Federal  marketing  order  for  lettuce 
grown  in  the  Lower  Rio  Grande  Valley 
in  South  Texas  (order)  and  the  rules  and 
regulations  issued  thereunder.  The 
Secretary  of  Agriculture  (Secretary)  has 
determined  that  the  order  no  longer 
tends  to  effectuate  the  declared  policy  of 
the  Agricultural  Marketing  Agreement 
Act  of  1937  (Act).  In  recent  years,  this 
industry  has  declined  significantly  in 
numbers  of  producers  and  handlers.  In 
1980,  there  were  42  producers  and  11 
handlers.  In  1992.  there  were  three 
producers  and  one  handler.  All  known 
commercial  production  and  handling  of 
South  Texas  lettuce  has  ceased  since 
1992  and  there  are  no  indications  that 
the  industry  will  be  revived. 
EFFECTIVE  DATE:  July  14,  1995. 
FOR  FURTHER  INFORMATION  CONTACT:  Jim 
Wendland,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division.  AMS.  USDA.  P.O. 
Box  96456,  room  2523-S,  Washington. 
DC  20090-6456.  telephone  202-720- 
2170.  or  Belinda  G.  Garza.  McAllen 
Marketing  Field  Office.  Fruit  and 
Vegetable  Division.  AMS,  USDA,  1313 
East  Hackberry,  McAllen.  Texas,  78501, 
telephone  210-682-2833. 
SUPPLEMENTARY  INFORMATION:  This 
action  is  governed  by  the  provisions  of 
section  8c(16)(A)  of  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
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amended  (7  U.S.C.  601-674),  hereinafter 
referred  to  as  the  Act. 

The  Department  of  Agriculture 
(Department)  is  issuing  this  action  in 
conformance  with  Executive  Order 
12866. 

This  termination  order  has  been 
reviewed  under  Executive  Order  12778, 
Civil  Justice  Reform.  This  action  is  not 
intended  to  have  retroactive  effect.  This 
termination  order  will  not  preempt  any 
State  or  local  laws,  regulations,  or 
policies,  unless  they  present  an 
irreconcilable  conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act.  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  anv 
district  in  which  the  handler  is  an 
inhabitant,  or  has  a  principal  place  of 
business,  has  jurisdiction  in  equity  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  a  bill  in  equity-  is 
filed  not  later  than  20  days  after  date  of 
the  entry  of  the  ruling. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act.  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

In  recent  years,  this  industry  has 
declined  significantly  in  numbers  of 
producers  and  handlers.  During  the  first 
year  the  order  was  in  effect,  there  were 
68  producers  and  31  handlers.  In  1980. 
there  were  42  producers  and  11 
handlers.  In  1992,  there  were  three 


producers  and  one  handler.  All  known 
commercial  production  and  handling  of 
South  Texas  lettuce  has  since  ceased. 
Small  agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.601)  as 
those  having  annual  receipts  of  less  than 
5500,000,  and  small  agricultural  service 
firms  are  defined  as  those  whose  annual 
receipts  are  less  than  $5,000,000.  The 
majority  of  the  former  South  Texas 
lettuce  producers  and  handlers  had 
been  classified  as  small  entities. 

The  South  Texas  Lettuce  Committee 
(committee)  met  on  May  29,  1991,  and 
unanimously  recommended  that  the 
order's  handling  regulation  that  was 
currently  in  effect  be  suspended  for  the 
1991-92  lettuce  marketing  period.  The 
recommendation  was  made  to  eliminate 
the  continued  expense  of  administering 
the  order.  The  Department  issued  an 
interim  final  rule,  which  was  published 
in  the  October  31,  1991.  issue  of  the 
Federal  Register  (56  FR  55986).  Tlie 
rule  suspended  the  1991-92  handling 
regulation  in  effect  under  the  order  and 
invited  public  comment  through 
December  2, 1991.  No  comments  were 
received. 

On  July  13. 1992.  the  Department 
issued  a  suspension  order,  which  was 
published  in  the  July  17.  1992,  issue  of 
the  Federal  Register  (57  FR  31631).  The 
action  suspended  all  of  the  provisions  of 
and  established  pursuant  to  the  order 
from  July  17,  1992,  through  July  17, 
1995,  because  the  Secretary  determined 
that  the  order  no  longer  tended  to 
effectuate  the  declared  policy  of  the  Act. 
The  action  also  indicated  that,  during 
this  period,  the  Department  would 
monitor  lettuce  production  and  the 
number  of  active  producers  and 
handlers  in  the  production  area.  At  the 
end  of  that  period  an  evaluation  would 
be  made  by  the  Secretary  on  whether 
there  was  a  revival  in  lettuce  production 
and  whether  to  reactivate  the  order  or 
begin  termination  proceedings. 

As  an  interim  step  in  this  evaluation, 
in  December  1992,  the  Department 
conducted  a  survey  of  former  industry 
handlers  to  determine  whether  they 
expected  a  revival  of  South  Texas 
lettuce  production  in  the  next  two  years, 
and  if  not,  whether  they  wanted  a 
refund  of  excess  reserve  funds  prior  to 
the  end  of  the  evaluation  period. 

The  overwhelming  consensus  of  the 
respondents  was  that  they  did  not  plan 
to  resume  lettuce  production  and  the 
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handlers  wanted  all  but  $3,000  of  the 
reserve  fund  to  be  refunded  to  them  as 
soon  as  practicable.  On  February  26. 
1993.  the  Department  rssued  refund 
checks  totaling  approximately  $25,000 
to  handlers  based  on  their  pro  rata  share 
of  assessments  paid  during  the  1988-89 
through  1990-91  marketing  seasons. 
The  remaining  $3,000  reserve  was 
considered  sufficient  to  cover 
unforeseen  expenses  during  the  period 
of  suspension  and  to  cover  necessary 
expenses  of  liquidation  in  the  event  the 
marketing  order  would  be  terminated. 

Commercial  production  and  handling 
of  South  Texas  lettuce  ceased  in  1992: 
there  are  currently  no  indications  that 
the  industry  will  be  revived.  Without  a 
sufficient  number  of  producers  and 
handlers,  it  is  impossible  for  the 
Secretary  to  appoint  the  required 
committee  or  otherwise  continue  the 
operation  of  the  order. 

Therefore,  based  on  the  foregoing 
considerations,  pursuant  to  section 
8c(16)(A)  of  the  Act  and  §  971.84  of  the 
order,  it  is  found  that  Marketing  Order 
No.  971.  covering  lettuce  grown  in  the 
Lower  Rio  Grande  Valley  in  South 
Texas,  does  not  tend  to  effectuate  the 
declared  policy  of  the  Act  and  is  hereby 
terminated.  The  trustees  appointed  by 
the  Secretary  shall  continue  in  the 
capacity  of  concluding  and  liquidating 
the  affairs  of  the  former  committee,  until 
discharged  by  the  Secretary. 

Section  8c(16)(A)  of  the  Act  requires 
the  Secretary  to  notify  Congress  60  days 
in  advance  of  the  termination  of  a 
Federal  marketing  order.  Congress  was 
so  notified  on  March  15. 1995. 

Pursuant  to  5  U.S.C.  553.  it  is  also 
found  and  determined,  upon  good  cause 
that  it  is  impracticable,  unnecessary, 
and  contrary  to  the  public  interest  to 
give  additional  preliminary  notice,  or  to 
engage  in  further  procedure  with  respect 
to  this  action,  because:  (1)  This  action 
relieves  all  restrictions  on  handlers  by 
terminating  the  provisions  of  part  971; 
(2)  in  1992.  the  Department  issued  a 
rule  suspending  all  provisions  of  the 
order  for  two  years  to  allow  sufficient 
time  for  a  possible  revival  of  the  lettuce 
industry  before  termination  of  the  order; 
and  (3)  such  commercial  lettuce 
production  and  handling  cease  in  1992 
and  when  former  industry  members 
were  polled,  they  did  not  expect  a 
revival  of  the  industr\',  and  the 
consensus  was  that  the  order  should  be 
terminated. 

List  of  Subjects  in  7  CFR  Part  971 

Lettuce,  Marketing  agreements. 
Reporting  and  recordkeeping 
requirements. 


PART  971— {REMOVED] 

1.  The  authority  citation  for  7  CFR 
part  971  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  Accordingly.  7  CFR  part  971  is 
removed. 

Dated;  June  6. 1995. 
David  R.  Shipman. 

Acting  Deputy  Assistant  Secretary.  Marketing 
and  Regulatory  Programs. 
[FR  Doc.  95-14473  Filed  6-12-95;  8:45  ami 

BILLING  CODE  3410-02-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  95-NM-63-AD;  Amendment 
39-9272;  AD  95-12-20] 

Airworthiness  Directives;  Airbus  Model 
A330  and  A340  Seres  Airplanes 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule:  request  for 
comments. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Airbus  Model 
A330  and  A340  series  airplanes.  This 
action  requires  a  one-time  inspection  to 
determine  the  torque  value  of  all  wing 
slat  track  stop  pins,  and  correction  of 
discrepancies.  This  amendment  is 
prompted  by  a  report  of  a  fuel  leak  that 
was  caused  by  an  incorrectly  torqued 
slat  track  stop  pin  thnt  punctured  the 
slat  canister.  The  actions  specified  in 
this  AD  are  intended  to  prevent  such 
fuel  leakage  conditions,  which  could 
result  in  inadequate  fuel  for  completing 
a  flight  and  could  pose  a  fire  hazard. 
DATES:  Effective  June  29.  1995. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  June  29, 
1995. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
August  14. 1995. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate.  ANM-103, 
Attention:  Rules  Docket  No.  95-NM- 
63-AD.  1601  Lind  Avenue  SW.,  Renton, 
Washington  98055-4056. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Airbus 
Industrie.  1  Rond  Point  Maurice 
"Bellonte.  31707  Blagnac  Cedex.  France. 
This  information  may  be  examined  at 


the  FAA.  Transport  Airplane 
Directorate.  1601  Lind  Avenue  SW.. 
Renton.  Washington:  or  at  the  Office  of 
the  Federal  Register.  800  North  Capitol 
Street  NW..  suite  700,  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  Slotte.  Aerospace  Engineer, 
Standardization  Branch.  ANM-113, 
FAA.  Transport  Airplane  Directorate. 
1601  Lind  Avenue  SW.,  Renton. 
Washington  98055-4056;  telephone 
(206)  227-2797;  fax  (206)  227-1320. 
SUPPLEMENTARY  INFORMATION:  The 
Direction  Generale  de  I'Avialion  Civile 
(DGAC).  which  is  the  airworthiness 
authority  for  France,  recently  notified 
the  FAA  that  an  unsafe  condition  may 
exist  on  certain  Airbus  Model  A330  and 
A340  series  airplanes.  The  DGAC 
advises  that,  during  preflight  refueling 
of  a  Model  A340-300  airplane,  a  fuel 
leak  was  discovered  in  slat  canister 
number  11  on  the  left  wing  of  the 
airplane.  Closer  inspection  revealed  that 
the  two  parts  of  the  slat  track  stop  pin 
assembly  at  the  end  of  the  slat  track  had 
become  loose  and  had  separated  from 
each  other.  This  caused  the  length  of  the 
pin  to  increase  by  more  than  the  width 
of  the  canister,  thus  puncturing  the  side 
of  the  slat  canister  close  to  the  front  of 
the  spar  attachment  flange.  The  slop  pin 
was  found  to  be  bent  and  detached  from 
the  slat  track, 

A  subsequent  visual  inspection  of  the 
pins  at  the  other  slat  track  positions  on 
both  the  left  and  right  wings  of  the 
incident  airplane  revealed  excess  lateral 
movement.  A  certain  amount  of  lateral 
movement  of  the  pins  in  the  slat  track 
is  normal  (0.2  mm  to  0.3  mm,  or  0.0079 
inch  to  0.01 18  inch).  However,  the  pins 
that  were  inspected  indicated  lateral 
movement  up  to  12  mm  (0.472  inch).  A 
torque  check  of  the  pins  revealed  zero 
torque.  No  additional  damage  to  the  slat 
canister  was  found. 

The  slat  track  stop  pin  assembly 
consists  of  two  parts  (male  and  female), 
which  are  installed  at  the  end  of  each 
of  the  slat  tracks.  Their  purpose  is  to 
provide  a  positive  stop  in  case  of  over- 
extension of  the  slats.  The  torque 
loading  applied  during  installation  of 
this  two-part  assembly  provides  the 
primary  locking  feature;  a  five-point 
internal  circlip  ring  provides  a 
secondary  locking  feature.  Incorrect 
installation  of  these  items  may  have 
contributed  to  the  pins  coming  loose  on 
the  incident  airplane.  The  installation 
procedure  was  corrected  on  all  airplanes 
delivered  after  June  15,  1994. 

Excessive  lateral  movement  of  the 
stop  pins  can  result  in  damage  to  the 
slat  canister  during  extension  or 
retraction  of  the  slats.  Excessive  damage 
to  the  canister  could  lead  to  a  running 


fuel  leak.  Such  a  fuel  leak  could  result 
in  inadequate  fuel  for  completing  a 
flight  and  could  pose  a  fire  hazard. 

Airbus  Industrie  has  issued  All 
Operators  Telex  (AOT)  57-08.  Revision 
1.  dated  June  28,  1994,  which  describes 
procedures  for  a  one-time  torque  check 
of  all  wing  slat  track  stop  pins  (32 
positions),  and  retorquing,  as  necessary. 
The  AOT  also  describes  procedures  for 
conducting  a  borescope  inspection  for 
signs  of  damage  or  wear  in  situations 
where  more  than  five  complete  turns  of 
the  pin  are  needed  to  reach  the  required 
torque  value.  The  AOT  contains 
procedures  for  an  alternative  inspection 
procedure  in  which  the  more  critically 
positioned  pins  are  inspected  initially, 
and  the  remainder  of  the  pins  are 
inspected  no  later  than  the  airplane's 
next  scheduled  "C"  check.  The  DGAC 
classified  this  service  bulletin  as 
mandatory  and  issued  French 
airworthiness  directives  97-146-003(B) 
(applicable  to  Model  A330  series    - 
airplanes)  and  94-147-009(8) 
(applicable  to  Model  A340  series 
airplanes),  both  dated  July  6.  1994,  in 
order  to  assure  the  continued 
airworthiness  of  these  airplanes  in 
France. 

This  airplane  model  is  manufactured 
in  France  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21 .29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.19)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  DGAC  has  kept  the  FAA  informed 
of  the  situation  described  above.  The 
FAA  has  examined  the  findings  of  the 
DGAC,  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States, 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design,  this  AD  is  being  issued  to 
prevent  fuel  leakage  caused  by 
incorrectly  torqued  slat  track  stop  pins 
puncturing  the  slat  canister.  This 
condition  could  result  in  inadequate 
fuel  for  completing  a  flight  and  could 
pose  a  fire  hazard.  This  AD  requires  a 
one-time  torque  check  of  all  wing  slat 
track  stop  pins,  and  retorquing,  as 
necessary.  It  also  requires  a  borescope 
inspection  for  signs  of  damage  or  wear 
in  situations  where  more  than  five 
complete  turns  of  the  pin  are  needed  to 
reach  the  required  torque  value.  The  AD 
provides  for  an  alternative  inspection 
procedure  in  which  inspection  of  the 
pins  is  conducted  in  two  stages.  The 
actions  are  required  to  be  accomplished 


in  accordance  with  the  service  bulletin 
described  previously. 

There  currently  are  no  affected  Model 
A330  or  A340  series  airplanes  on  the 
U.S.  Register.  All  airplanes  included  in 
the  applicability  of  this  rule  currently 
are  operated  by  non-U.  S.  operators 
under  foreign  registry;  therefore,  they 
are  not  directly  affected  by  this  AD 
action.  However,  the  FAA  considers  that 
this  rule  is  necessary  to  ensure  that  the 
unsafe  condition  is  addressed  in  the 
event  that  any  of  these  subject  airplanes 
are  imported  and  placed  on  the  U.S. 
Register  in  the  future. 

Should  an  affected  airplane  be 
imported  and  placed  on  the  U.S. 
Register  in  the  future,  it  would  require 
approximately  20  work  hours  to 
accomplish  the  required  actions,  at  an 
average  labor  charge  of  $60  per  work 
hour.  Based  on  these  figures,  the  total 
cost  impact  of  this  AD  would  be  $1,200 
per  airplane. 

Since  this  AD  action  does  not  affect 
any  airplane  that  is  currently  on  the 
U.S.  register,  it  has  no  adverse  economic 
impact  and  imposes  no  additional 
burden  on  any  person.  Therefore,  notice 
and  public  procedures  hereon  are 
unnecessary  and  the  amendment  may  be 
made  effective  in  less  than  30  days  after 
publication  in  the  Federal  Register. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by 
notice  and  opportunity  for  public 
comment,  comments  are  invited  on  this 
rule.  Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  arguments 
as  they  may  desire.  Communications 
shall  identify  the  Rules  Docket  number 
and  be  submitted  in  triplicate  to  the 
address  specified  under  the  caption 
ADDRESSES.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  in  light  of  the 
comments  received.  Factual  information 
that  supports  the  commenter>  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 


Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  95-NM-63-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

Therefore,  in  accordance  with 
Executive  Order  12612.  it  is  determined 
that  this  final  rule  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034^  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket,  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES, 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U,S,C.  App.  1354(a),  1421 
and  1423:  49  U.S.C,  106(g);  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39,13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

95-12-20    Airbus  Industrie:  Amendment 

39-9272.  Docket  95-NM-63-AD. 

Applicability:  Model  A330-301  series 

airplanes  that  were  delivered  prior  to  (une 


31232 


Federal  Register  /  Vol.  60,  No.  114  /  Wednesday.  June  14.  1995  /  Rules  and  Regulations 


Federal  Register  /  Vol.  60,  No.  114  /  Wednesday.  June  14,  1995  /  Rules  and  Regulations      31233 


15,  1994:  and  N4odel  A340-211,  -311.  -212. 
and  -312  series  airplanes  that  were  delivered 
prior  to  lune  15, 1994;  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (c)  to  request  approval 
from  the  FAA.  This  approval  may  address 
either  no  action,  if  the  current  configuration 
eliminates  the  unsafe  condition:  or  different 
actions  necessary  to  address  the  unsafe 
condition  described  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 
effect  of  the  changed  configuration  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  airplane  from 
the  applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  fuel  leaks  caused  by  an 
incorrectly  torqued  slat  track  stop  puncturing 
the  slat  canister,  which  can  result  in 
inadequate  fuel  for  completing  a  flight  and 
can  pose  a  fire  hazard,  accomplish  the 
following: 

(a)  Except  as  provided  by  paragraph  (b)  of 
this  AD:  Within  10  days  after  the  effective 
date  of  this  AD,  perform  an  inspection  to 
determine  the  torque  value  of  all  wing  slat 
track  stop  pins  (32  positions),  in  accordance 
with  Airbus  All  Operators  Telex  (AOT)  57- 
08.  Revision  1.  dated  June  28, 1994. 

(1)  If  the  torque  value  of  all  wing  slat  track 
stop  pins  is  within  the  acceptable  range 
specified  in  the  AOT.  no  further  action  is 
required  bv  this  AD. 

(2)  If  any  slat  track  stop  pin  is  loose,  or 
there  is  excessive  axial  movement  (in^xccss 
of  0.3  mm  or  0.118  inch),  prior  to  further 
flight,  retorque  the  pin  in  accordance  with 
the  AOT. 

(3)  If  a  slat  track  stop  pin  is  loose,  and 
requires  more  than  five  complete  turns  of  the 
pin  to  reach  the  required  torque  value,  prior 
to  further  flight,  perform  a  borescope 
inspection  to  detect  damage  or  wear  of  the 
internal  sides  of  the  slat  canisters,  in 
accordance  with  the  AOT. 

(i)  If  the  borescope  inspection  reveals  no 
signs  of  damage  or  wear,  no  further  action  is 
required  by  this  AD. 

(ii)  If  the  borescope  inspection  reveals 
evidence  of  damage  or  wear,  but  the  canister 
is  not  perforated,  repair  the  canister  in 
accordance  with  paragraph  4.1.3(B)  of  the 
AOT  within  450  flight  cycles  after  the 
borescope  inspection. 

(iii)  If  the  borescope  inspection  reveals  that 
the  canister  is  perforated,  prior  to  further 
flight,  either  repair  in  accordance  with  PMS 
01-04-02  or  replace  the  canister  in 
accordance  with  the  AOT. 

(b)  As  an  alternative  to  the  requirements  of 
paragraph  (a)  of  this  AD,  operators  may 
accomplish  the  following:  Within  10  days 
after  the  effective  date  of  this  AD.  perform  an 
inspection  to  determine  the  torque  value  of 
the  slat  track  stop  pins  at  positions  4,  5,  10, 


and  11  (immediately  inboard  and  outboard  of 
the  pylons),  in  accordance  with  Airbus  AOT 
57-08.  Revision  1.  dated  June  28. 1994. 

(1)  If  the  torque  value  of  each  of  the  slat 
track  stop  pins  at  positions  4.  5. 10,  and  11 
is  found  to  be  is  within  the  acceptable  range 
specified  in  the  AOT,  within  450  flight 
cycles,  perform  an  inspection  to  determine 
the  torque  value  of  the  remainder  of  the  slat 
track  stop  pins  on  both  wings,  in  accordance 
with  the  AOT. 

(2)  If  any  of  the  slat  track  stop  pins  at 
positions  4,  5, 10,  and  11  is  found  to  be  loose, 
prior  to  further  flight.  f>erform  an  inspection 
to  determine  the  torque  value  of  the 
remainder  of  the  slat  track  stop  pins  on  both 
wings,  in  accordance  with  the  AOT. 

(3)  If  any  slat  track  stop  pin  is  found  to  be 
loose  during  any  inspection  required  by  this 
paragraph,  or  if  there  is  excessive  axial 
movement  (in  excess  of  0.3  mm  or  0.118 
inch),  prior  to  further  flight,  retorque  the  pin 
in  accordance  with  the  AOT. 

(4)  If  any  slat  track  stop  pin  is  loose  during 
any  inspection  required  by  this  paragraph, 
and  requires  more  than  five  complete  turns 
of  the  pin  to  reach  the  required  torque  value, 
prior  to  further  flight,  perform  a  borescope 
inspection  to  detect  damage  or  wear  of  the 
internal  sides  of  the  slat  canisters,  in 
accordance  with  the  AOT. 

(i)  If  the  borescope  inspection  reveals  no 
signs  of  damage  or  wear,  no  further  action  is 
required  by  this  AD. 

(ii)  If  the  borescope  inspection  reveals 
evidence  of  damage  or  wear,  but  the  canister 
is  not  perforated,  repair  the  canister  in 
accordance  with  paragraph  4.1.3(B)  of  the 
AOT  within  450  flight  cycles  after  the 
borescope  inspection. 

(iii)  If  the  borescope  inspection  reveals  that 
the  canister  is  perforated,  prior  to  further 
flight,  cither  repair  in  accordance  with  PMS 
01-04-02.  or  replace  the  canister  in 
accordance  with  the  AOT. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager. 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  Standardization  Branch. 
ANM-113. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  The  inspections,  retorquing  procedures, 
and  replacement  actions  shall  be  done  in 
accordance  with  Airbus  All  Operators  Telex 
57-08.  Revision  1.  dated  June  28. 1994.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  Airbus 
Industrie,  1  Rond  Point  Maurice  Bellonte, 


31707  Blagnac  Cedex,  France.  Copies  may  be 
inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW..  Renton, 
Washington:  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.,  suite 
700.  Washington,  DC. 

(f)  This  amendment  becomes  effective  on 
June  29,  1995. 

Issued  in  Renton.  Washington,  on  June  6, 
1995. 

Dairell  M.  Pederson, 
Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
jFR  Doc.  95-14315  Filed  6-13-95:  8:45  ami 
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14  CFR  Part  39 

[Docket  No.  95-NM-61-AD;  Amendment 
39-0274;  AD  95-12-22] 

Airworthiness  Directives;  Airbus  Model 
A340-211,  -212,  -311,  and  -312  Series 
Airplanes 

AGEWCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Airbus  Model 
A340  series  airplanes.  This  action 
requires  installation  of  a  reinforcement 
modification  on  the  structure  of  the  left- 
and  right-hand  cowls  of  the  thrust 
reversers.  This  amendment  is  prompted 
by  the  results  of  a  full-scale  fatigue  test. 
conducted  by  the  manufacturer,  which 
indicated  that  fatigue  cracks  can  occur 
between  the  3  and  9  o'clock  thrust 
reverser  beams  and  the  forward  frame/ 
"J"-ring.  The  actions  specified  in  this 
AD  are  intended  to  prevent  loss  of  the 
use  of  the  thrust  reversers  as  a  result  of 
the  problems  associated  with  fatigue 
cracking  in  their  cowling  structure. 
DATES:  Effective  June  29. 1995. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  June  29, 
1995. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
August  14, 1995. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  95-NM- 
61-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055^056. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Airbus 
Industrie,  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex,  France. 
This  information  may  be  examined  at 


the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street.  NW.,  suite  700.  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  Slotte,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2797;  fax  (206)  227-1320. 
SUPPLEMkhiTARY  INFORMATION:  The 
Direction  Generale  de  I'Aviation  Civile 
(DGAC).  which  is  the  airworthiness 
authority  for  France,  recently  notified 
the  FAA  that  an  unsafe  condition  may 
exist  on  certain  Airbus  Model  A340- 
211,  -212,  -311,  and  -312  series 
airplanes.  The  DGAC  advises  that 
results  of  a  full-scale  fatigue  test,  which 
was  conducted  by  Airbus  Industrie, 
indicate  that  fatigue  cracking  can  occur 
between  the  3  and  9  o'clock  thrust 
reverser  beams  and  the  forward  frame/ 
"J"-ring  in  the  thrust  reversers'  cowling 
structure.  This  condition,  if  not 
corrected,  could  result  in  loss  of  the  use 
of  the  thrust  reversers  as  a  result  of  the 
problems  associated  with  fatigue 
cracking  in  their  cowling  structure. 

Airbus  Industrie  has  issued  Service 
Bulletin  A340-78-4002,  Revision  2. 
dated  October  14,  1994,  which  describes 
procedures  for  in.stalling  a 
reinforcement  modification  on  the 
structure  of  the  left-  and  right-hand 
cowls  of  the  thrust  reversers.  This 
modification  consists  of  the  installation 
of  modified  fittings  between  the  forward 
frame  and  the  3  and  9  o'clock  thrust 
reverser  beams,  and  between  the  3  and 
9  o'clock  beams  and  the  internal  fixed 
structure  of  the  thrust  reverser.  This 
modification  is  intended  to  improve  the 
load  transfer  between  the  3  and  9 
o'clock  thrust  reverser  beams  and  the 
forward  frame/"I"-ring.  The  DGAC 
classified  this  service  bulletin  as 
mandatory  and  issued  French 
Airworthiness  Directive  (CN)  94-055- 
006(B)(Rl),  dated  April  13,  1994,  in 
order  to  assure  the  continued 
airworthiness  of  these  airplanes  in 
France. 

This  airplane  model  is  manufactured 
in  France  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.19)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  DGAC  has  kept  the  FAA  informed 
of  the  situation  described  above.  The 
FAA  has  examined  the  findings  of  the 
DGAC,  reviewed  all  available 
information,  and  determined  that  AD 


action  is  necessary  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design,  this  AD  is  being  issued  to 
prevent  loss  of  the  use  of  the  thrust 
reversers  as  a  result  of  the  problems 
associated  with  fatigue  cracking  in  their 
cowling  structure.  This  AD  requires 
installation  of  a  reinforcement 
modification  on  the  structure  of  the  left- 
and  right-hand  cowls  of  the  thrust 
reversers.  The  actions  are  required  to  be 
accomplished  in  accordance  with  the 
service  bulletin  described  previously. 

The  modification  of  the  right-hand 
cowl  of  the  thrust  reverser  unit  having 
serial  number  3062,  which  is  installed 
on  the  affected  airplane  having 
manufacturer's  serial  number  (MSN) 
Oil,  is  required  at  an  interval  sooner 
than  the  modification  of  the  other 
cowls.  That  particular  cowl  section  is 
required  to  be  modified  at  900  landings, 
whereas,  the  other  cowl  sections  are 
required  to  be  modified  at  4,000 
landings.  This  difference  in  these 
compliance  times  is  due  to  the  fact  that 
the  right-hand  thrust  reverser  cowl 
section  having  serial  number  3062  has 
an  e.stablished  life-limit  of  900  cycles.  In 
order  to  maintain  the  structural  integrity 
of  that  part,  it  is  neces.sary  that  it  be 
modified  before  its  currently-established 
life-limit  is  attained. 

There  currently  are  no  Model  A340- 
211,-212, -311,  or -312  series  airplanes 
on  the  U.S.  Register.  All  airplanes 
included  in  the  applicability  of  this  rule 
currently  are  operated  by  non-U.S. 
operators  under  foreign  registry; 
therefore,  they  are  not  directly  affected 
by  this  AD  action.  However,  the  FAA 
considers  that  this  rule  is  necessary  to 
ensure  that  the  unsafe  condition  is 
addressed  in  the  event  that  any  of  these 
subject  airplanes  are  imported  and 
placed  on  the  U.S.  Register  in  the  future. 

Should  an  affected  airplane  be 
imported  and  placed  on  the  U.S. 
Register  in  the  future,  it  would  require 
approximately  92  work  hours  to 
accomplish  the  required  actions,  at  an 
average  labor  charge  of  $60  per  work 
hour.  Required  parts  would  be  provided 
by  the  manufacturer  at  no  cost  to 
operators.  Based  on  these  figures,  the 
total  cost  impact  of  this  AD  would  be 
$5,520  per  airplane. 

Since  this  AD  action  does  not  affect 
any  airplane  that  is  currently  on  the 
U.S.  Register,  it  has  no  adverse 
economic  impact  and  imposes  no 
additional  burden  on  any  person. 
Therefore,  notice  and  public  procedures 
hereon  are  unnecessary  and  the 
amendment  may  be  made  effective  in 


less  than  30  days  after  publication  in  the 
Federal  Register. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by 
notice  and  opportunity  for  public 
comment,  comments  are  invited  on  this 
rule.  Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  arguments 
as  they  may  desire.  Communications 
shall  identify  the  Rules  Docket  number 
and  be  submitted  in  triplicate  to  the 
address  specified  under  the  caption 
ADDRESSES.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  in  light  of  the 
comments  received.  Factual  information 
that  supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Conunents  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  95-NM-61-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26.  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
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under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft.  Aviation 
safety.  Incorporation  by  reference, 
Safety. 
Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  i421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11  89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 
95-12-22    Airbus:  Amendment  39-9274. 

Docket  95-NM-61-AD. 

Apphcabiiity:  Model  A340-211,  -212. 
-311.  and  -312  series  airplanes;  as  listed  in 
Airbus  Service  Bulletin  A34O-78-t002. 
Revision  2,  dated  October  14,  1994;  on  which 
Modification  No.  42445  has  not  been 
installed;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (c)  to  request  approval 
from  the  FAA.  This  approval  may  address 
either  no  action,  if  the  current  configuration 
eliminates  the  unsafe  condition;  or  different 
actions  necessary  to  address  the  unsafe 
condition  described  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 
effect  of  the  changed  configuration  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  airplane  from 
the  applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  loss  of  the  use  of  the  thrust 
reversers  as  a  result  of  the  problems 
associated  with  fatigue  cracking  in  their 
cowling  structure,  accomplish  the  following: 
(a)  Except  as  required  by  paragraph  (b)  of 
this  AD:  Prior  to  the  accumulation  of  4,000 

total  flight  cycles  or  within  48  months  after 


the  effective  date  of  this  AD,  whichever 
occurs  later,  install  the  reinforcement 
modification  on  the  structure  of  the  left-  and 
right-hand  thrust  reverser  cowls  in 
accordance  with  Airbus  Service  Bulletin 
A340-78-4002.  Revision  2.  dated  October  14, 
1994. 

(b)  This  paragraph  applies  to  the  right- 
hand  cowl  of  the  thrust  reverser  installed  on 
the  affected  airplane  having  manufacturer's 
serial  number  (MSN)  Oil:  Prior  to  the 
accumulation  of  900  total  flight  cycles  or 
within  12  months  after  the  effective  date  of 
this  AD,  whichever  occurs  later,  install  the 
reinforcement  modification  on  the  structure 
of  the  right-hand  cowl  of  the  thrust  reverser 
unit,  serial  number  3062,  in  accordance  with 
Airbus  Service  Bulletin  A34O-7a-^0O2, 
Revision  2,  dated  October  14, 1994. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch.  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance   « 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  thie  requirements  of  this  AD 
can  be  accomplished. 

(e)  The  installation  of  the  modification 
shall  be  done  in  accordance  with  Airbus 
Service  Bulletin  A340-7&-4002,  Revision  2. 
dated  October  14. 1994.  This  incorporation 
by  reference  was  approved  by  the  Director  of 
the  Federal  Register  in  accordance  with  5 
U.S.C.  552(a)  and  1  CFR  part  51.  Copies  may 
be  obtained  from  Airbus  Industrie,  1  Rond 
Point  Maurice  Bellonte,  31707  Blagnac 
Cedex,  France.  Copies  may  be  inspected  at 
the  FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW..  suite 
700,  Washington,  DC. 

(f)  This  amendment  becomes  effective  on 
June  29,  1995. 

Issued  in  Renton,  Washington,  on  June  6, 
1995. 


14  CFR  Part  39 

pocket  No.  9S-NiM-62-AD;  Amendment 
3»-<273;  AD  95-12-21] 

Airworthiness  Directives;  Airbus  Model 
A340-211  and  -311  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 


Darrell  M.  Pederson. 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 

IFR  Doc.  95-14317  Filed  6-13-95;  8:45  am] 
BILUNG  COOE  4910-1»-U 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Airbus  Model 
A340-211  and  -311  series  airplanes. 
This  action  requires  the  installation  of 
doublers  on  certain  stringers  located  in 
the  center  fuselage.  This  amendment  is 
prompted  by  the  results  of  the 
manufacturer's  full-scale  fatigue  test 
which  indicate  that  fatigue  cracking  can 
occur  at  these  stringer  locations.  The 
actions  specified  in  this  AD  are 
intended  to  prevent  reduced  structural 
integrity  of  the  fuselage  due  to  the 
problems  associated  wnth  fatigue  cracks 
in  the  subject  stringers. 
DATES:  Effective  June  29.  1995. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  Jime  29. 

1995. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
August  14,  1995. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate.  ANM-103. 
Attention:  Rules  Docket  No.  95-NM- 
62-AD,  1601  Lind  Avenue.  SW.. 
Renton.  Washington  98055-4056. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Airbus 
hidustrie.  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex,  France. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue.  SW.. 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register.  800  North  Capitol 
Street  NW..  suite  700.  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  Slotte.  Aerospace  Engineer. 
Standardization  Branch.  ANM-113. 
FAA.  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton. 
Washington  98055-4056;  telephone 
(206)  227-2797;  fax  (206)  227-1320. 
SUPPLEMENTARY  INFORMATION:  The 
Direction  Generale  de  I'Aviation  Civile 
(DGAC).  which  is  the  airworthiness 
authority  for  France,  recently  notified 
the  FAA  that  an  imsafe  condition  may 
exist  on  certain  Airbus  Model  A340-211 
and  -311  series  airplanes.  The  IXiAC 
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advises  that  the  results  of  a  full-scale 
fatigue  test,  conducted  by  Airbus 
Industrie,  indicate  that  fatigue  cracks 
were  found  on  stringer  39  at  frame  53- 
2  (left  and  right  sides).  These  stringers 
are  located  in  the  center  fuselage  area  of 
the  airplane.  Such  fatigue  cracking,  if 
not  detected  and  corrected  in  a  timely 
manner,  could  resuh  in  reduced 
structural  integrity  of  the  fuselage. 

Airbus  Industrie  has  issued  Service 
Bulletin  A340-53-4009.  dated  August  2, 
1994,  which  describes  procedures  for 
installing  a  doubler  on  stringer  39  at 
frame  53-2  (left  and  right  sides).  This 
doubler  is  intended  to  reinforce  the 
frame,  and  prevent  the  initiation  and 
propagation  of  damage  due  to  fatigue 
cracking  in  this  area.  The  DGAC 
classified  this  service  bulletin  as 
mandatory  and  issued  French 
Airworthiness  Directive  (CN)  94-209- 
010(B),  dated  September  14.  1994.  in 
order  to  assure  the  continued 
airworthiness  of  these  airplanes  in 
France. 

This  airplane  model  is  manufactured 
in  France  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.19)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  DGAC  has  kept  the  FAA  informed 
of  the  situation  described  above.  The 
FAA  has  examined  the  findings  of  the 
DGAC,  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design,  this  AD  is  being  issued  to 
prevent  reduced  structural  integrity  of 
the  fuselage  due  to  the  problems 
associated  with  fatigue  cracking  at 
stringer  39.  This  AD  requires  the 
installation  of  a  doubler  on  stringer  39 
at  frame  53-2  (left  and  right  sides).  The 
actions  are  required  to  be  accomplished 
in  accordance  with  the  service  bulletin 
described  previously. 

There  currently  are  no  Model  A340- 
211  and  -311  series  airplanes  on  the 
U.S.  Register.  All  airplanes  included  in 
the  applicability  of  this  rule  currently 
are  operated  by  non-U. S.  operators 
under  foreign  registry;  therefore,  they 
are  not  directly  affected  by  this  AD 
action.  However,  the  FAA  considers  that 
this  rule  is  necessary  to  ensure  that  the 
unsafe  condition  is  addressed  in  the 
event  that  any  of  these  subject  airplanes 
are  imported  and  placed  on  the  U.S. 
Register  in  the  future. 


Should  an  affected  airplane  be 
imported  and  placed  on  the  U.S. 
Register  in  the  future,  it  would  require 
approximately  8  work  hours  to 
accomplish  the  required  actions,  at  an 
average  labor  charge  of  $60  per  work 
hour.  Required  parts  would  be  supplied 
by  the  manufacturer  at  no  cost  to 
operators.  Based  on  these  figures,  the 
total  cost  impact  of  this  AD  would  be 
$480  per  airplane. 

Since  this  AD  action  does  not  affect 
any  airplane  that  is  currently  on  the 
U.S.  register,  it  has  no  adverse  economic 
imp>act  and  imposes  no  additional 
burden  on  any  person.  Therefore,  notice 
and  public  procedures  hereon  are 
unnecessary  and  the  amendment  may  be 
made  effective  in  less  than  30  days  after 
publication  in  the  Federal  Register. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by 
notice  and  opportunity  for  public 
comment,  comments  are  invited  on  this 
rule.  Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  arguments 
as  they  may  desire.  Communications 
shall  identify  the  Rules  Docket  number 
and  be  submitted  in  triplicate  to  the 
address  specified  under  the  caption 
ADDRESSES.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  in  light  of  the 
comments  received.  Factual  information 
that  supports  the  comnienter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  .suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  95-NM-62-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 


on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

95-12-21  Airbus:  Amendment  39-9273. 
Docket  95-NM-62-AD. 

Applicability:  Model  A340-211  and  -311 
series  airplanes;  as  listed  in  Airbus  Service 
Bulletin  A340-53-4009.  dated  August  2, 
1994;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
IdentiHed  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/of>erator  must  use  the  authority 
provided  in  paragraph  (b)  to  request  approval 
from  the  FAA.  This  approval  may  address 
either  no  action,  if  the  current  configuration 
eliminates  the  unsafe  condition;  or  different 
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actions  necessary  to  address  the  unsafe 
condition  described  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 
effect  of  the  changed  configuration  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  airplane  from 
the  applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  reduced  structural  integrity  of 
the  fuselage  due  to  the  problems  associated 
with  fatigue  cracks  at  stringer  39.  accomplish 
the  following: 

(a)  Prior  to  the  accumulation  of  1,700  flight 
cycles  after  the  effective  date  of  this  AD,  or 
within  36  months  after  the  effective  date  of 
this  AD.  whichever  occurs  first,  install  a 
doubler  on  stringer  39  at  frame  53-2,  left  and 
right  sides,  in  accordance  with  Airbus 
Service  Bulletin  A340-53-4009,  dated 
August  2,  1994. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Standardization  Branch. 
ANM-113. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21  199 
of  the  Federal  Aviiition  Regulations  (14  C.FR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  The  installation  shall  be  done  in 
accordance  with  Airbus  Service  Bulletin 
A.340-53-4009.  dated  August  2.  1994.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  Airbus 
Industrie.  1  Rond  Point  Maurice  Bellonte. 
31707  Blagnac  Cedex.  France.  Copies  may  be 
inspected  at  the  FAA.  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SVV.,  Renton. 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW..  suite 
700.  Washington.  DC. 

(e)  This  amendment  becomes  effective  on 
lune  29. 1995. 

Issued  in  Renton.  Washington,  on  June  6, 
1995. 

Darrell  M.  Pederson, 
Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
|FR  Doc.  95-14318  Filed  6-13-95;  8:45  am) 
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14  CFR  Part  39 

[Docket  No.  94-SW-27-AD;  Amendment 
39-8276;  AD  95-06-03] 

Airworthiness  Directives;  Robinson 
Helicopter  Company  Model  R22 
Helicopters 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule;  request  for 
comments. 


SUMMARY:  This  document  publishes  in 
the  Federal  Register  an  amendment 
adopting  Airworthiness  Directive  (AD) 
95-06-03  which  was  sent  previously  to 
all  known  U.S.  owners  and  operators  of 
Robinson  Helicopter  Company 
(Robinson)  Model  R22  helicopters  by 
individual  letters.  This  AD  requires  an 
inspection  and  modification  of  the  main 
rotor  (M/R)  gearbox.  This  amendment  is 
prompted  by  a  report  of  an  incident 
involving  a  Model  R22  helicopter  in 
which  the  two  M/R  mast  spanner  nuts 
(nuts)  became  loose,  resulting  in  failure 
of  the  M/R  mast  support  structure.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  M/R  separation  and 
subsequent  loss  of  control  of  the 
helicopter. 

DATES:  Effective  on  June  29,  1995,  to  all 
persons  except  those  persons  to  whom 
it  was  made  immediately  effective  by 
priority  letter  AD  95-06-03,  issued  on 
March  8,  1995,  which  contained  the 
requirements  of  this  amendment. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
August  14, 1995. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  No.  94-SVV-27-AD,  2601 
Meacham  Blvd.,  Room  663.  Fort  Worth, 
Texas  76137. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Elizabeth  Bumann.  Aerospace  Engineer, 
FAA.  Los  Angeles  Aircraft  Certification 
Office.  3960  Paramount  Blvd., 
Lakewood,  California  90712,  telephone 
(310) 627-5265, fax  (310)  627-5210. 
SUPPLEMENTARY  INFORMATION:  On  March 
8,  1995,  the  FAA  issued  priority  letter 
AD  95-06-03.  applicable  to  Robinson 
R22  helicopters,  which  requires,  within 
25  hours  time-in-service  (TIS)  after  the 
effective  date  of  this  AD.  removal  and 
disassembly  of  the  M/R  gearbox; 
measurement  of  the  break-loose  torque 
value  of  the  upper  spanner  nut; 
replacement  of  the  lock  washers; 
increasing  the  torque  values  of  the  two 
spanner  nuts;  reassembly  and 
reinstallation  of  the  M/R  gearbox;  and 
verification  of  the  M/R  balance  in 


accordance  with  the  applicable 
maintenance  manual.  That  action  was 
prompted  by  an  incident  reported  by  the 
Civil  Aviation  Authority  (CAA)  of  New 
Zealand  involving  failure  of  the  main 
rotor  (M/R)  mast  support  structure.  An 
investigation  revealed  that  the  two  M/R 
mast  spanner  nuts  (nuts)  became  loose 
and  allowed  the  M/R  shaft  to  pull 
through  the  retention  bearing  in  the 
M/R  gearbox.  As  the  loads  transferred 
from  the  M/R  gearbox  bearing  to  the  top 
of  the  mast,  the  rivets  that  attach  the 
mast  bearing  outer  housing  to  the  M/R 
shaft  sheared,  resulting  in  failure  of  the 
M/R  mast  support  structure. 

Prior  to  June  15, 1992.  the  M/R 
gearbox  assembly,  P/N  A006-1 
Revisions  A  through  Z,  may  have  been 
assembled  with  paint  on  the  clamping 
surface  of  the  M/R  shaft,  preventing  a 
good  clamping  surface  for  the  nuts.  Two 
earlier  incidents  in  Australia  prompted 
the  Commonwealth  of  Australia  CAA  to 
issue  CAA  AD/R22/35.  dated  September 
1992,  to  inspect  the  nuts  for  looseness 
and  increase  the  nut  torque  values.  The 
FAA  did  not  issue  an  AD  at  that  time 
due  to  inconclusive  information  from 
the  two  isolated  incidents.  The 
compliance  procedure  of  this  AD  differs 
from  CAA  AD/R22/35  by  requiring 
replacement  of  the  lock  washer,  part 
number  (P/N)  A269-1,  located  between 
the  mast  bearing  and  the  upper  nut, 
with  a  different  lock  washer,  P/N  A269- 
2.  The  torque  values  on  both  nuts  have 
also  been  increased.  The  FAA  has 
determined  that  under-torqued  nuts 
may  become  loose  and  create  an  unsafe 
condition.  Due  to  the  criticality  of 
ensuring  that  the  nuts  are  properly 
torqued,  this  AD  is  being  issued 
immediately  to  correct  an  unsafe 
condition.  That  condition,  if  not 
corrected,  could  result  in  M/R 
separation  and  subsequent  loss  of 
control  of  the  helicopter. 

Since  the  unsafe  condition  described 
is  likely  to  exist  or  develop  on  other 
Robinson  Model  R22  helicopters  of  the 
same  type  design,  the  FAA  issued 
priority  letter  AD  95-06-03  to  prevent 
M/R  separation  and  subsequent  loss  of 
control  of  the  helicopter.  The  AD        * 
requires,  within  25  hours  time-in- 
service  (TIS),  removal  and  disassembly 
of  the  M/R  gearbox;  measurement  of  the 
break-loose  torque  value  of  the  upper 
spanner  nut;  replacement  of  the  lock 
washers;  increasing  the  torque  values  of 
the  two  spanner  nuts;  reassembly  and 
reinstallation  of  the  M/R  gearbox;  and 
verification  of  the  M/R  balance  in 
accordance  with  the  applicable 
maintenance  manual. 

Since  the  issuance  of  that  AD,  the 
FAA  has  received  information  that 
Robinson  Helicopter  Company  may  not 
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be  providing  to  all  individuals  the  MT- 
124  tool  required  to  remove  and  install 
the  nuts.  The  relevant  AD  Note  has  been 
revised  to  state  that  individuals  may 
request  an  alternative  method  of 
compliance  to  use  a  different  nut  socket 
in  lieu  of  the  MT-124  tool.  Also.  Note 
1  has  been  added  to  the  AD  clarifying 
the  applicability  to  helicopters  that  have 
been  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of 
this  AD.  The  addition  of  this  note 
changed  the  numbering  of  the 
subsequent  notes.  Paragraph  (a)  of  the 
AD  has  also  been  changed  to  allow  use 
of  an  unserviceable  M/R  hub  bolt  or  V«- 
inch  diameter  bolt  to  counteract  torque 
when  removing  the  nuts.  Finally, 
nomenclature  and  part  numbers  have 
been  added  throughout  the  AD  for 
clarification.  The  FAA  has  determined 
that  these  minor  changes  will  neither 
change  the  meaning  or  scope  of  the  AD 
nor  increase  any  burden  on  any 
operator. 

Since  it  was  found  that  immediate 
corrective  action  was  required,  notice 
and  opportunity  for  prior  public 
comment  thereon  were  impracticable 
and  contrary  to  the  public  interest,  and 
good  cause  existed  to  make  the  AD 
effective  immediately  by  individual 
letters  issued  on  March  8.  1995.  to  all 
known  U.S.  owners  and  operators  of 
Robinson  Model  R22  helicopters.  These 
conditions  still  exist,  and  the  AD  is 
hereby  published  in  the  Federal 
Register  as  an  amendment  to  section 
39.13  of  the  Federal  Aviation 
Regulations  (14  CFR  39.13)  to  make  it 
effective  to  all  persons. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic. 


environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  94-SW-27-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 


Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

$39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

95-06-03    Robinson  Helicopter  Company. 

Amendment  39-9276.  Docket  No.  94-SW- 
2  7- AD. 

Applicability:  Model  R22  helicopters  with 
main  rotor  geartx)x  (gearbox),  part  number  (P/ 
N)  A006-1,  Revisions  A  through  Z, 
manufactured  or  overhauled  prior  to  June  15, 
1992.  installed,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
helicopters  that  have  been  modified,  altered, 
or  repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/ojjerator  must  use  the  authority 
provided  in  paragraph  (b)  to  request  approval 
from  the  FAA.  This  approval  may  address 
either  no  action,  if  the  current  configuration 
eliminates  the  unsafe  condition,  or  different 
actions  necessary  to  address  the  unsafe 
condition  described  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 
effect  of  the  changed  configuration  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  helicopter 
from  the  applicability  of  this  AD. 

Note  2:  The  revision  level  (revision  letter) 
of  the  gearbox  can  be  found  on  the  data  plate 
next  to  the  sight  glass. 

Compliance:  Required  as  indicate<i.  unless 
accomplished  previously.  To  prevent  main 
rotor  (M/R)  separation  and  subsequent  loss  of 
control  of  the  helicopter,  accomplish  the 
following; 

(a)  Within  25  hours  timc-in-scrvicc  after 
the  effective  date  of  this  AD,  inspect  and 
modify  the  gearbox  in  accordance  with  the 
following: 

(1)  Remove  the  gearbox  in  accordance  with 
the  applicable  maintenance  manual. 

(2)  Drain  the  gearbox  by  removing  the  chip 
detector  housing. 

(3)  Perform  the  following  inspection  and 
torquing  of  the  shaft  retaining  nuts. 

Note  3:  A  special  tool,  a  spanner  nut 
socket,  P/N  MT124-1,  may  be  obtained  from 
Robinson  Helicopter  Company.  If  that  tool  is 
not  available,  individuals  may  propose  using 
a  different  nut  socket  in  accordance  with 
paragraph  (b)  of  this  AD. 

(i)  Lay  the  gearbox  on  its  side  using  care 
to  prevent  damage  to  the  slider  tul>e.  Remove 
the  eight  NASI  291-4  nuts  and  two 
MS20074-04-10  hex  head  cap  screws 
holding  the  sump  in  place. 

(ii)  Gently  remove  the  sump  and  discard 
the  O-ring,  using  care  to  keep  all  washer- 
shims  on  their  respective  bolts  With  the 
bolts  still  attached  to  the  sump,  replace  the 
sump  nuts  on  the  bolts  to  retain  the  washer- 
shims  (the  washer-shim  stack  is  the  same  at 
each  location).  Hand-tighten  the  nuts 

(iii)  Bend  back  the  two  lock  washer  tabs 
locking  the  lower  nut,  P/N  A153-1   Insert  an 
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unserviceable  M/R  hub  bolt  or  a  VH-inch 
diameter  bolt  through  the  teeter  hinge  bolt 
hole  in  the  M/R  shaft  to  counteract  torque. 
Clamp  the  unserviceable  M/R  hub  bolt  or  the 
V»-inch  diameter  bolt  in  a  vise  or  otherwise 
fasten  it  to  a  workbench.  Do  not  clamp  the 
M/R  shaft.  Remove  the  lower  nut  from  the 
M/R  shaft  using  a  socket,  P/N  MT124- 
1.  or  an  FAA-approved  equivalent  tool. 
Remove  and  discard  the  lower  lock 
washer,  P/N  A269-1. 

(iv)  Bend  back  the  two  lock  washer  tabs 
locking  the  upper  nut,  P/N  A153-1.  Remove 
the  upper  nut.  measuring  the  torque  required 
to  break  the  nut  loose.  Remove  and  discard 
the  upper  lock  washer,  P/N  A269-1. 

(v)  If  the  upper  nut  required  more  than  10 
ft. -lb.  torque  to  break  loose,  proceed  to 
paragraph  (a)(3)(vi).  If  the  upper  nut  required 
10  ft.-lb.  torque  or  less  to  break  loose,  report 
within  5  days  the  M/R  gearbox  P/N  and 
break-loose  torque  value  to  the  Propulsion 
Manager,  Los  Angeles  Aircraft  Certification 
Office,  3960  Paramount  Blvd.,  Lakewood, 
California  90712.  Reporting  requirements 
have  been  approved  by  the  Office  of 
Management  and  Budget  and  assigned  OMB 
control  number  2120-0056.  Remove  the  gear 
carrier  from  the  M/R  shaft.  Inspect  the 
splines  and  clamping  surfaces  on  both  the 
shaft  and  gear  carrier  for  pitting,  galling,  or 
scoring  of  surfaces.  Replace  any  unairworthy 
parts.  If  the  inspection  revealed  no  pitting, 
galling,  or  scoring  of  surfaces,  remove  any 
paint  from  the  clamping  surface  on  the  shaft 
using  either  paint  remover  or  a  plastic  or 
wooden  scraper,  arul  ensure  the  surface  is 
smooth  and  clean.  Reassemble  the  gear 
carrier  to  the  shaft. 

(vi)  Inspect  the  two  dowels  or  roll  pins  in 
the  gear  carrier  for  damaged  surfaces.  Dowels 
or  roll  pins  must  protrude  0.045  to  0.055 
inches  for  proper  engagement  with  the  lock 
washer.  P/N  A269-2.  Also  clean  the  nuts.  M/ 
R  shaft  threads,  and  sump,  using  mcthyl- 
ethyl-ketone  (MEK)  or  Trichlorcthane  {1.1.1, 
TCE)  before  reassembly. 

(vii)  Install  a  lock  washer.  P/N  A269-2. 
Apply  anti-seize  (Loctite  Anti-seize  767),  P/ 
N  A257-9,  to  the  M/R  shaft  threads  and  to 
the  chamfered-side  face  and  threads  of  one 


nut  and  install  the  nut  with  the  chamfered 
side  against  the  lock  washer.  Verify  that  the 
dowels  or  roll  pins  are  aligned  with  the  holes 
in  the  lock  washer.  Torque  the  nut  to 
between  170  and  200  ft.-lb.,  as  required  to 
align  two  lock  washer  tabs  (tabs)  with  the 
nut.  Do  not  untorque  the  nut  to  align  the  lock 
washer  tabs  with  the  nut.  For  the  two  tabs 
that  are  aligned  with  the  recessed  areas,  bend 
down  the  tabs  into  the  recessed  areas  of  the 
nut  and  inspect  the  edges  of  the  l)ent  tabs  for 
cracks. 

(viii)  Before  installing  the  lock  washer, 
P/N  A269-1,  note  that  the  edges  are  sharp  on 
one  side  and  rounded  on  the  other.  De-burr 
the  sharp  edges  on  two  opposite  tabs  (see 
figure  1).  This  will  reduce  the  chance  of 
cracking  when  these  tabs  are  bent  up.  Install 
the  lock  washer  with  the  rounded  edges 
toward  the  installed  nut. 

(ix)  Apply  anti-seize,  P/N  A257-9.  to  the 
chamfered-side  face  and  threads  of  the  lower 
nut.  Align  the  two  de-burred  tabs  with  the 
upper  nut  and  install  the  lower  nut  with  the 
chamfered  side  against  the  lock  washer. 
Hand-tighten  the  nut  to  hold  the  washer  in 
place.  Bend  the  two  de-burred  tabs  up  to  lock 
with  the  upper  nut.  Torque  the  lower  nut  to 
between  90  and  120  ft.-lb..  as  required  to 
align  the  two  additional  tabs.  Do  not 
untorque  the  nut  to  align  the  lock  washer 
tabs  with  the  nut.  For  the  two  tabs  that  are 
aligned  with  the  recessed  areas,  t)end  down 
the  tabs  into  the  recessed  areas  of  the  nut  to 
lock  the  lower  nut. 

(x)  Verify  that  all  six  bent  tabs  properly 
engage  the  nuts  (four  tabs  to  the  upper  nut 
and  two  to  the  lower  nut),  and  inspect  the 
edges  of  the  bent  tabs  for  cracks.  Replace  any 
cracked  lock  washers.  Remove  excess  anti- 
seize  compound. 

(xi)  Lubricate  the  O-ring,  P/N  A215-271, 
with  oil,  P/N  A257-2,  and  install  the  O-ring 
on  the  sump.  Clean  and  inspect  the  scaling 
surface  of  the  gearbox  housing  for 
smoothness.  Lightly  lubricate  the  scaling 
surface  with  oil,  P/N  A257-2. 

(xii)  Reinstall  the  sump  onto  the  gearbox 
housing  using  the  same  washer-shim  stacks 
that  were  removed  in  accordance  with 
paragraph  (a)(3)(ii)  of  this  AD.  Torque  the 
sump  bolts  and  chip  detector  as  follows: 


(A)  For  the  eight  NASI  291-4  nuts  on  the 
AN4  bolts  for  the  sump:  90  in.-lb.  of  torque 
(includes  nut  self-locking  torque); 

(B)  For  the  two  cap  screws,  P/N  MS20074: 
60  in.-lb.  of  torque  and  install  safety  wire; 

(C)  For  the  chip  detector.  P/N  A7260.  (large 
nut):  150  in.-lb.  of  torque  and  install  safety 
wire; 

(D)  For  the  chip  detector.  P/N  A7260. 
(small  nut):  75  in.-lb.  of  torque  and  install 
safety  wire. 

Note  4:  Be  sure  to  install  ground  wires 
under  the  nut  located  aft  of  the  forward  right- 
hand  mount. 

(4)  Reinstall  the  geartxjx  in  accordance 
with  the  applicable  maintenance  manual. 

(5)  Fill  the  gearbox  with  oil.  P/N  A257-2. 
to  the  middle  of  the  sight  glass. 

(6)  Verify  the  M/R  balance  in  accordance 
with  the  applicable  maintenance  manual. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  when  approved  by  the  Manager.  Los 
Angeles  Aircraft  Certification  Office.  FAA. 
Operators  shall  submit  their  requests  through 
an  FAA  Principal  Maintenance  Inspector, 
who  may  concur  or  comment  and  then  send 
it  to  the  Manager,  Los  Angeles  Aircraft 
Certification  Office. 

Note  5:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  Aircraft 
Certification  Office. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  helicopter 
to  a  location  where  the  requirements  of  this 
AD  can  be  accomplished. 

(d)  This  amendment  becomes  effective  on 
lune  29.  1995,  to  all  persons  except  those 
persons  to  whom  it  was  made  immediately 
effective  by  Priority  Letter  AD  95-06-03, 
issued  March  8,  1995,  which  contained  the 
requirements  of  this  amendment. 
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Issued  in  Fort  Worth,  Texas,  on  June  7, 
1995. 
Mark  R.  Schilling, 

Acting  Manager.  Hotorcmft  Directorate. 

Aircraft  Certification  Service. 
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14CFRPart39 

[Docket  No.  95-CE-24-AD;  Amendment  39- 
9267;  AD  95-12-16] 

Airworthiness  Directives;  Mooney 
Aircraft  Corporation  Model  M20R 
Airplanes 

agency:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule;  request  for 
comments. 


SUMMARY:  This  amendment  supersedes 
priority  letter  Airworthiness  Directive 
(AD)  95-07-04.  which  currently 
requires  the  following  on  certain 
Mooney  Aircraft  Corporation  (Mooney) 
Model  M20R  airplanes:  repetitively 
inspecting  the  exhaust  system  for 
cracks,  replacing  the  exhaust  system  if 
any  cracks  are  found,  and  reporting  to 
the  Federal  Aviation  Administration 
(FAA)  any  cracks  found.  This  action 
retains  the  repetitive  inspection 
requirement  of  AD  95-07-04  until  the 
exhaust  system  is  modified,  and 
requires  eventual  modification  of  the 
exhaust  system  on  the  affected 
airplanes.  Several  reports  of  exhaust 
system  cracks  on  Mooney  Model  M20R 
airplanes  prompted  this  action.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  an  airplane  engine 
fire  that  could  result  from  exhaust 
system  cracks. 
DATES:  Effective  June  22, 1995. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  June  22, 
1995.  Comments  for  inclusion  in  the 
Rules  Docket  must  be  received  on  or 
before  August  14,  1995. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  FAA,  Central  Region, 
Office  of  the  Assistant  Chief  Counsel, 
Attention:  Rules  Docket  95-CE-24-AD, 
Room  1558,  601  E.  12th  Street,  Kansas 
City,  Missouri  64106. 

Service  information  that  applies  to 
this  AD  may  be  obtained  from  the 
Mooney  Aircraft  Corporation,  Louis 
Schreiner  Field,  Kerrville,  Texas  78028. 
This  information  may  also  be  examined 
at  the  FAA.  Central  Region,  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  95-C;E-24-AD,  Room 
1558,  601  E.  12th  Street,  Kansas  City. 
Missouri  64106;  or  at  the  Office  of  the 


Federal  Register,  800  North  Capitol 
Street.  NW..  suite  700.  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Alma  Ramirez-Hodge,  Aerospace 
Engineer.  FAA,  Airplane  Certification 
Office,  2601  Meacham  Boulevard.  Fort 
Worth.  Texas  76193-0150;  telephone 
(817)  222-5147;  facsimile  (817)  223- 
5960. 

SUPPLEMENTARY  INFORMATION:  On  March 
24. 1995  the  FAA  issued  priority  letter 
AD  95-07-04,  which  currently  requires 
the  following  on  certain  Mooney  Model 
M20R  airplanes: 

•  Repetitively  inspecting  the  exhaust 
system  for  cracks; 

•  Replacing  the  exhaust  system  if  any 
cracks  are  found;  and 

•  Reporting  to  the  FAA  any  cracks 
found. 

Accomplishment  of  this  action  is  in 
accordance  with  section  5  and  section 
81  of  the  Mooney  Model  M20R  Service 
and  Maintenance  Manual  (section  78  in 
Service  and  Maintenance  Manual 
revisions  issued  after  April  1995). 

Several  (13)  reports  of  exhaust  system 
cracks  on  the  affected  airplanes 
prompted  priority  letter  AD  95-07-04. 
The  service  time  of  the  airplanes  with 
cracks  found  was  as  low  as  8  hours 
time-in-service.  Investigation  of  the 
cracked  exhaust  systems  revealed  that 
these  cracks  formed  in  the  exhaust 
header  assembly,  the  muffier  assembly, 
and  the  exhau.st  tailpipe  assembly, 
specifically  at  the  spot  welds. 

The  exhaust  system  header  assembly 
on  the  Model  M20R  airplanes  is  located 
near  the  fuel  lines.  The  high 
temperatures  emanating  from  exhaust 
system  cracks  could  cause  an  airplane 
fire  with  this  close  proximity  to  the  fuel 
lines. 

Mooney  issued  Service  Bulletin  M20- 
257,  Revision  A,  dated  March  21, 1995, 
which  references  repetitive  inspections 
of  the  exhaust  system  on  the  affected 
Model  M20R  airplanes.  The  exhaust 
system  on  the  affected  airplanes  consists 
of  the  following  parts: 

•  Exhaust  Header  Assembly:  part 
number  630079-501/-502 

•  Muffler  Assembly:  part  number 
630088-501;  and 

•  Exhaust  Tail  Pipe  Assembly:  part 
number  630087-501/-502 

Since  the  FAA  issued  priority  letter 
AD  95-07-04,  Mooney  has  developed 
an  exhaust  system  modification  that, 
when  incorporated,  would  eliminate  the 
need  for  the  repetitive  inspections 
required  by  the  current  AD.  Mooney 
issued  Instructions — Retrofit  Kit,  part 
number  (F/N)  940095-501-1.  dated 
March  31. 1995.  and  Special  Letter  95- 
1.  dated  April  20.  1995.  which  specify 
instructions  for  incorporating  this 


exhaust  system  modification  on  Mooney 
Model  M20R  airplanes.  In  addition. 
Mooney  incorporated  the  instructions  of 
both  the  above  documents  in 
Instructions-Retrofit  Kit.  P/N  940095- 
501-1.  Revised  April  21.  1995.  This 
modification  is  referenced  in  Mooney 
Service  Bulletin  M20-257,  Revision  B, 
dated  April  5.  1995. 

After  examining  the  circumstances 
and  reviewing  all  available  information 
related  to  the  accidents  described  above, 
the  FAA  has  determined  that  the 
modification  described  above  should  be 
incorporated  on  certain  Mooney  Model 
M20R  airplanes,  and  that  AD  action 
should  be  taken  in  order  to  prevent  an 
airplane  engine  fire  that  could  result 
from  exhaust  system  cracks. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  Mooney  M20R 
airplanes  of  the  same  type  design,  this 
AD  supersedes  priority  letter  AD  95-07- 
04  with  a  new  AD  that  (1)  retains  the 
requirement  of  repetitively  inspecting 
the  exhaust  system  for  cracks  until  the 
exhaust  system  is  modified;  and  (2) 
requires  modifying  the  exhaust  system  if 
cracks  are  found  and  at  a  certain  time 
period  if  cracks  aren't  found.  This 
exhaust  system  modification  eliminates 
the  repetitive  inspection  requirement. 
Accomplishment  of  the  exhaust  system 
modification  is  in  accordance  with 
either  (1)  Moonev  Instructions-Retrofit 
Kit,  P/N  940095-501-1.  Revised  April 
21.  1995;  or  (2)  both  Mooney 
Instructions— Retrofit  Kit.  P/N  940095- 
501-1.  dated  March  31.  1995.  and 
Mooney  Special  Letter  95-1,  dated  April 
20,  1995. 

Since  a  situation  exists  (possible 
exhaust  leaks  near  the  fuel  lines)  that 
requires  the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  public  prior  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  immediate  flight  safety  and, 
thus,  was  not  preceded  by  notice  and 
opportunity  to  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
above.  All  communications  received  on 
or  before  the  closing  date  for  comments 
will  be  considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
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supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Conunents  to 
Docket  No.  95-CE-24-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  FederaUsm  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
and  that  it  must  be  issued  immediately 
to  correct  an  imsafe  condition  in 
aircraft,  and  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  imder  EXDT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket 
(otherwise,  an  evaluation  is  not 
required).  A  copy  of  it.  if  filed,  may  be 
obtained  from  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 


Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423:  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

95-12-16    Mooney  Aircraft  Corporation: 

Amendment  39-9267;  Docket  No.  95- 
CE-24-AD.  Supersedes  priority  letter  AD 
95-07-04. 

Applicability:  Model  M20R  Airplanes, 
serial  numbers  29-0002  through  29-0035, 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (d)  of  this  AD  to 
request  approval  from  the  FAA.  This 
approval  may  address  either  no  action,  if  the 
current  configuration  eliminates  the  unsafe 
condition,  or  different  actions  necessary  to 
address  the  unsafe  condition  described  in 
this  AD.  Such  a  request  should,  include  an 
assessment  of  the  effect  of  the  changed 
configuration  on  the  unsafe  condition 
addressed  by  this  AD.  In  no  case  does  the 
presence  of  any  modification,  alteration,  or 
repair  remove  any  airplane  from  the 
applicability  of  this  AD. 

Compliance:  Required  as  indicated  in  the 
body  of  this  AD,  unless  already 
accomplished. 

To  prevent  an  airplane  engine  fire  that 
could  result  from  exhaust  system  cracies. 
accomplish  the  following: 

(a)  Within  the  next  5  hours  time-in-service 
(TIS)  after  the  effective  date  of  this  AD. 
unless  the  modification  specified  in 
paragraph  (b)  of  this  AD  is  incorporated,  and 
thereafter  at  intervals  not  to  exceed  5  hours 
TIS  until  compliance  with  paragraph  (b)  of 
this  AD.  inspect  the  exhaust  system  for 
cracks  in  accordance  with  section  5  and 
section  81  of  the  Mooney  Model  M20R 
Service  and  Maintenance  Manual  (section  78 
in  Service  and  Maintenance  Manual 
revisions  issued  after  April  1995).  The 
original  exhaust  system  consists  of  the 
following: 

(1)  Exhaust  Header  Assembly:  part  number 
630079-501 /-502; 

(2)  Muffler  Assembly:  part  number 
630088-501;  and 

(3)  Exhaust  Tail  Pipe  Assembly:  part 
number  630087-501/-502. 

Note  2:  The  insf)ections  required  by  this 
AD  are  also  referenced  in  Mooney  Service 


Bulletin  M20-257,  Revision  A.  dated  March 
21. 1995.  and  Revision  B,  dated  April  5. 
1995. 

(b)  Prior  to  further  flight  on  any  airplane 
with  a  cracked  exhaust  system  or  within  the 
next  25  hours  TIS  after  the  elective  date  of 
this  AD  on  any  airplane  without  a  cracked 
exhaust  system,  whichever  occurs  first, 
modify  the  exhaust  system  in  accordance 
with  the  documents  specified  in  either 
paragraph  (b)(1)  or  (b)(2)  below: 

(1)  Mooney  Instructions — Retrofit  Kit,  part 
number  (P/N)  940095-501-1,  dated  March 
31. 1995.  and  Mooney  Special  Letter  95-1. 
dated  April  20,  1995;  or 

(2)  Mooney  Instructions-Retrofit  Kit.  P/N 
940095-501-1.  Revised  April  21. 1995. 

(c)  The  rejjetitive  inspections  required  by 
paragraph  (a)  of  this  AD  are  no  longer 
required  after  the  incorporation  of  the 
modification  required  by  ptaragraph  (b)  of  this 
AD. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  times  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager.  ACO,  FAA,  2601 
Meacham  Boulevard.  Fort  Worth,  Texas 
76193-0150.  The  request  shall  be  forwarded 
through  an  appropriate  FAA  Maintenance 
Insp>ector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Fort  Worth  ACO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Fort  Worth  ACO. 

(e)  The  modification  required  by  this  AD 
shall  be  done  in  accordance  with  Mooney 
Instructions-Retrofit  Kit,  part  number 
940095-501-1,  Revised  April  21,  1995:  or 
both  Mooney  Instructions-Retrofit  Kit,  paii 
number  940095-501-1,  dated  March  31, 
1995,  and  Mooney  Special  Letter  95-1.  dated 
April  20, 1995.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C. 

.  552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  the  Mooney  Aircraft 
Corporation,  Louis  Schreiner  Field,  Kerrville, 
Texas  78028.  Copies  may  be  inspected  at  the 
FAA,  Central  Region,  Office  of  the  Assistant 
Chief  Counsel.  Room  1558.  601  E.  12th 
Street.  Kansas  City,  Missouri,  or  at  the  Office 
of  the  Federal  Register.  800  North  Capitol 
Street.  NW.,  7th  Floor,  suite  700. 
Washington.  DC. 

(f)  This  amendment  (39-9267)  supersedes 
priority  letter  AD  95-07-04. 

(g)  This  amendment  (39-9267)  becomes 
effective  on  June  22, 1995. 

Issued  in  Kansas  City,  Missouri,  on  June  2, 
1995. 

Henry  A.  Armstrong, 

Acting  Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  95-14041  Filed  6-13-95;  8:45  am) 
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14  CFR  Part  39 


[Docket  No.  94-CE-29-AD;  Amendment  39- 
9275:  AD  95-12-23] 

Airworttiiness  Directives;  Twin 
Commander  Aircraft  Corporation 
Models  690C  and  695  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  certain  Twin  Commander 
Aircraft  Corporation  (Twin  Commander) 
Models  690C  and  695  airplanes.  This 
action  requires  initially  inspecting  the 
wing  structure  for  cracks,  modifying  any 
cracked  wing  structure,  and,  if  not 
cracked,  either  repetitively  inspecting  or 
modifying  the  wing  structure.  Results  of 
full-scale  fatigue  testing  that  indicated 
areas  in  the  wing  that  are  subject  to 
fatigue  cracks  prompted  this  action.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  wing  damage 
caused  by  fatigue  cracking,  which,  if  not 
detected  and  corrected,  could  progress 
to  the  point  of  structural  failure. 
DATES:  Effective  July  30,  1995. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  July  30, 
1995. 

ADDRESSES:  Service  information  that 
applies  to  this  AD  may  he  obtained  from 
tiie  Twin  Commander  Aircraft 
Corporation,  19010  59th  Drive.  NE., 
Arlington.  Washington  98223.  This 
information  may  also  be  examined  at 
the  Federal  Aviation  Administration 
(FAA).  Central  Region,  Office  of  the 
Assistant  Chief  Counsel.  Room  1558, 
601  E.  12th  Street,  Kansas  City,  Missouri 
64106;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.. 
suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
David  D.  Swartz,  Aerospace  Engineer, 
FAA,  Northwest  Mountain  Region,  1601 
Lind  Avenue  SW.,  Renton,  Washington 
98055-4056;  telephone (206) 227-2624; 
facsimile  (206)  227-1181.       . 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  AD  that  would  apply  to 
certain  Twin  Commander  Models  690C 
and  695  airplanes  was  published  in  the 
Federal  Register  on  February  10,  1995 
(60  FR  6459).  The  action  proposed  to 
require  initially  inspecting  the  wing 
structure  for  cracks,  modifying  any 
cracked  wing  structure,  and,  if  not 
cracked,  either  repetitively  inspecting  or 
modifying  the  wing  structure. 


Accomplishment  of  the  proposed  action 
would  be  in  accordance  with  Twin 
Commander  Service  Bulletin  No.  213, 
dated  July  29. 1994. 

Interested  persons  have  been  afforded 
an  opportimity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 
proposed  rule  or  the  FAA's 
determination  of  the  cost  to  the  public. 

After  careful  review  of  all  available 
information  related  to  the  subject 
presented  above,  the  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed  except  for  minor 
editorial  corrections.  The  FAA  has 
determined  that  these  minor  corrections 
will  not  change  the  meaning  of  the  AD 
and  will  not  add  any  additional  burden 
upon  the  public  than  was  already 
proposed. 

Tne  FAA  established  the  compliance 
time  of  the  initial  and  first  repetitiveP 
inspection  to  coincide  with  the  6.000- 
hour  Major  Inspection  Guide  I  and 
7,500-hour  Major  Inspection  Guiue  II 
inspections,  respectively. 

The  FAA  estimates  that  86  airplanes 
in  the  U.S.  registry  will  be  affected  by 
this  AD,  that  it  will  take  approximately 
66  workhours  per  airplane  to 
accomplish  the  required  inspection,  and 
that  the  average  labor  rate  is 
approximately  $60  an  hour.  Based  on 
these  figures,  the  total  cost  impact  of 
this  AD  on  U.S.  operators  is  estimated 
to  be  $340,560.  This  figure  does  not  take 
into  account  the  cost  of  repetitive 
inspections  or  the  cost  of  any 
modifications  that  may  be  needed  based 
on  the  inspection  results.  The  FAA  has 
no  way  of  determining  how  many  wing 
structures  may  be  cracked  and  need 
modification,  or  how  many  repetitive 
inspections  each  owner/operator  may 
incur  over  the  life  of  the  airplane. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034^  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 


under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft.  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  AD  to  read  as  follows: 

95-12-23    Twin  Commander  Aircraft 
Corporation:  Amendment  39-9275; 
Docket  No.  94-CE-29-AD. 
Applicability:  The  following  airplane 
models  and  serial  numbers,  certificated  in 
any  category: 


Model 

Serial  Nos. 

690C  

695 

11 600  through  11735. 
95000  through  95084. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (g)  of  this  AD  to 
request  approval  from  the  FAA.  This 
approval  may  address  either  no  action,  if  the 
current  configuration  eliminates  the  unsafe 
condition,  or  different  actions  necessary  to 
address  the  unsafe  condition  described  in 
this  AD.  Such  a  request  should  include  an 
assessment  of  the  effect  of  the  changed 
configuration  on  the  unsafe  condition 
addressed  by  this  AD.  In  no  case  does  the 
presence  of  any  modification,  alteration,  or 
repair  remove  any  airplane  from  the 
applicability  of  this  AD. 

Compliance:  Required  upon  the 
accumulation  of  6,000  hours  time-in-service 
(TIS)  or  within  the  next  50  hours  TIS  after 
the  effective  date  of  this  AD,  whichever 
occurs  later,  unless  already  accomplished. 
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and  thereafter  as  indicated  in  the  body  of  this 
AD. 

To  prevent  wing  damage  caused  by  fotigue 
cracking,  which,  if  not  detected  and 
corrected,  could  progress  to  the  point  of 
structural  failure,  accomplish  the  following: 

(a)  For  all  affected  serial  number  Model 
695  airplanes,  and  any  Model  690C  airplane 
incorporating  a  serial  number  in  the  11600 
through  11730  range,  inspect  the  wing 
structure  for  cracks  in  accordance  with  the 
PART  I  ACCOMPLISHMENT 
INSTRUCTIONS  (INSPECTIONS)  section  of 
Twin  Commander  Service  Bulletin  (SB)  No. 
213,datedjuly  29, 1994. 

(b)  For  any  Model  690C  airplane 
incorporating  a  serial  number  in  the  11731 
through  11735  range,  inspect  the  wing 
structure  for  cracks  in  accordance  with  Item 
10  of  the  PART  I  ACCOMPLISHMENT 
INSTRUCTIONS  (INSPECTIONS)  section  of 
Twin  Commander  SB  No.  213,  dated  July  29, 
1994. 

(c)  If,  during  the  inspections  required  in 
paragraphs  (a)  and  (b)  of  this  AD.  cracks  are 
found  in  the  areas  referenced  in  Figures  1 
through  5  and  the  instructions  of  the  service 
information  referenced  above,  prior  to  further 
flight,  replace  the  damaged  structure  and 
modify  the  wing  structure  in  accordance  with 
the  PART  II  ACCOMPLISHMENT 
INSTRUCTIONS  (MODIFICATIONS)  section 
of  Twin  Commander  SB  No.  213,  dated  July 
29.  1994. 

(d)  If  no  cracks  are  found,  accomplish  one 
of  the  followin}': 

(1)  For  all  airplanes,  upon  the 
.nccumulation  of  7,500  hours  TIS  or  within 
1 .000  hours  TIS  after  the  initial  inspection, 
whichever  occurs  later,  rcinspect  the 
stnicture  in  accordance  with  either  paragraph 
(n)  or  (b)  of  this  AD,  as  applicable,  and 
roinspcct  thereafter  at  intervals  not  to  exceed 
1.000  hours  TIS.  and,  if  applicable,  replace 
any  damaged  part  or  modify  the  wing 
structure  as  specified  in  paragraph  (c)  of  this 
AD:  or 

(2)  For  Model  695  airplanes  and  any  Model 
690C  airplane  incorporating  a  serial  number 
in  the  11600  through  11730  range,  prior  to 
further  flight,  modify  the  wing  structure  in 
accordance  with  the  PART  II 
ACCOMPLISHMENT  INSTRUCTIONS 
(MODIFICATIONS)  section  of  Twin 
Commander  SB  No.  213.  dated  July  29,  1994. 

(e)  For  all  affected  Model  695  airplanes  and 
any  Model  690C  airplane  incorporating  a 
serial  number  in  the  11600  through  11730 
range,  the  modification  referenced  in 
paragraphs  (c)  and  (d)(2)  of  this  AD  may  be 
accomplished  any  time  after  the  initial 
inspection  as  terminating  action  for  the 
repetitive  inspection  requirement  of  this  AD. 
except  for  the  inspection  of  the  doublers  at 
the  wing  attach  fittings  located  in  the 
Fuselage  Station  144  frame  (Item  10  of  PART 

I  ACCOMPLISHMENT  INSTRUCTIONS 
section  of  the  Twin  Commander  SB  No.  213. 
dated  July  29. 1994).  All  affected  model  and 
serial  number  airplanes  must  inspiect  in  this 
area  at  every  1 .000  hours  TIS. 

Note  2:  For  those  airplanes  that  have  not 
accumulated  6.000  hours  TIS.  the  initial  and 
first  repetitive  inspection  required  by  this  AD 
were  established  to  coincide  with  the  6,000- 
hour  Major  Inspection  Guide  I  and  7.500- 


hour  Major  Inspection  Guide  II  inspections, 
respectively,  so  that  the  operator  may 
schedule  the  required  action  in  accordance 
with  these  major  inspections. 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(g)  An  alternative  method  of  compliance  or 
adjustment  of  the  initial  or  repetitive 
compliance  times  that  provides  an  equivalent 
level  of  safety  may  be  approved  by  the 
Manager,  Seattle  Aircraft  Certification  Office 
(ACO),  FAA.  Northwest  Mountain  Region, 
1601  Lind  Avenue  S.W.,  Renton,  Washington 
98055—4056.  The  request  shall  be  forwarded 
through  an  appropriate  FAA  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  ACO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACO. 

(h)  The  inspections  and  modification 
required  by  this  AD  shall  be  done  in 
accordance  with  Twin  Commander  Service 
Bullctin'No.  213,  dated  July  29,  1994.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  Twin 
Commander  Aircraft  Corporation,  19003  59th 
Drive.  NE.,  Arlington,  Washington  98223. 
Copies  may  be  inspected  at  the  FAA,  Central 
Region.  Office  of  the  Assistant  Chief  Counsel. 
Room  1558.  601  E.  12th  Street.  Kansas  City, 
Missouri,  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street.  NW.,  suite 
700.  Washington,  DC. 

(i)  This  amendment  (39-9275)  becomes 
effective  on  July  30,  1995. 

Issued  in  Kansas  City,  Missouri,  on  June  7, 
1995. 

Gerald  W.  Pierce, 

Acting  Manager.  Small  Airplane  Directorate. 
Aircraft  Certification  Service. 
[FR  Doc.  95-14404  Filed  6-13-95:  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  178 
[Docket  No.  94F-0451] 

Indirect  Food  Additives:  Adjuvants, 
Production  Aids,  and  Sanitizers 

AGENCY:  Food  and  Drug  Administration, 
HHS. 


action:  Final  rule. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  copper  chromite  black 
spinel  as  a  colorant  for  all  polymers 


intended  to  contact  food.  This  action  is 
in  response  to  a  petition  filed  by  The 
Shepherd  Color  Co. 
DATES:  Effective  June  14,  1995;  written 
objections  and  request  for  a  hearing  by 
July  14,  1995. 

ADDRESSES:  Submit  written  objections  to 
the  Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23,  12420  Parklawn  Dr., 
Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT:  Vir 
D.  Anand,  Center  for  Food  Safety  and 
Applied  Nutrition  (HFS-216),  Food  and 
Drug  Administration,  200  C  St.  SW., 
Washington,  DC  20204,  202-418-3081. 
SUPPLEMENTARY  INFORMATION:  In  a  notice 
published  in  the  Federal  Register  of 
January  12,  1995  (60  FR  2976),  FDA 
announced  that  a  food  additive  petition 
(FAP  5B4446)  had  been  filed  by  The 
Shepherd  Color  Co.,  4539  Dues  Dr., 
Cincinnati,  OH  45246.  The  petition 
proposed  to  amend  the  food  additive 
regulations  in  §  178.3297  Colorants  for 
pohmers  (21  CFR  178.3297)  to  provide 
for  the  safe  use  of  copper  chromite  black 
spinel  (C.I.  Pigment  Black  28)  as  a 
colorant  in  all  polymers  intended  to 
contact  food. 

FDA  has  evaluated  the  data  in  the 
petition  and  other  relevant  material.  The 
agency  concludes  that  the  proposed  use 
of  the  additive  is  safe  and  that  the 
regulations  in  §  178.3297  should  be 
amended  as  set  forth  below. 

In  accordance  with  §  171.1(h)  (21  CFR 
171.1(h)),  the  petition  and  the 
documents  that  FDA  considered  and 
relied  upon  in  reaching  its  decision  to 
approve  the  petition  are  available  for 
inspection  at  the  Center  for  Food  Safety 
and  Applied  Nutrition  by  appointment 
with  the  information  contact  person 
listed  above.  As  provided  in  21  CFR 
171.1(h),  the  agency  will  delete  from  the 
documents  any  materials  that  are  not 
available  for  public  disclosure  before 
making  the  documents  available  for 
inspection. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  July  14,  1995,  file  with 
the  Dockets  Management  Branch 
(address  above)  written  objections 
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thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event 
that  a  hearing  is  held.  Failure  to  include 
such  a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 


weiiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
docimient.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

List  of  Subjects  in  21  CFR  Part  178 

Food  additives.  Food  packaging. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Director,  Center  for  Food  Safety  and 
AppUed  Nutrition,  21  CFR  part  178  is 
amended  as  follows: 


PART  178— INDIRECT  FOOD 
ADDITIVES:  ADJUVANTS, 
PRODUCTION  AIDS.  AND  SANITIZERS 

1.  The  authority  citation  for  21  CFR 
part  178  continues  to  read  as  follows: 

Authority:  Sees.  201,  402.  409,  721  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act  (21 
U.S.C.  321.342,348,  379e). 

2.  Section  178.3297  is  amended  in  the 
table  in  paragraph  (e)  by  alphabetically 
adding  a  new  entry  imder  the  headings 
"Substances"  and  "Limitations"  to  read 
as  follows: 

§  1 78.3297    Colorants  for  polymers. 

»        •         *         •         * 

(e)  •  *  * 


Substances 


Limitations 


Copper  chromite  Wack  spinel  (CI.  Pigment  Black  28,  CAS  Reg.  No. 
68186-91^). 


For  use  at  levels  not  to  exceed  5  percent  by  weight  of  polymers.  The 
finished  articles  are  to  contact  food  only  under  conditions  of  use  A 
through  H  as  described  in  Table  2  of  §  176.170(c)  of  this  chapter. 


Dated:  May  26,  1995. 
Fred  R.  Shank. 

Director.  Center  for  Food  Safety  and  AppUed 

Nutrition. 

[FR  Doc.  95-14464  Filed  6-13-95;  8:45  am) 

WLUNO  CODE  4160-01-F 


DEPARTMENT  OF  JUSTICE 

28  CFR  Part  0 

[Tax  Division  Directive  No.  105] 

Redelegatlon  of  Authority  To 
Compromise  and  Close  Civil  Claims 

agency:  Department  of  Justice. 
action:  Final  rule. 


SUMMARY:  This  directive  increases  the 
settlement  authority  of  the  Chiefs  of  the 
Civil  Trial  Sections,  the  Court  of  Federal 
Claims  Section,  the  Appellate  Section, 
the  Office  of  Review,  the  Deputy 
Assistant  Attorneys  General,  and  the 
United  States  Attorneys  to  compromise 
and  close  civil  claims.  In  addition,  this 
directive  provides  for  discretionary 
redelegatlon  of  limited  authority  by  a 
section  chief  to  his  or  her  assistant 
chiefs  and  reviewers.  This  latter 
redelegation  is  subject  to  the  limitation 
that  the  assistemt  chief  or  reviewer  may 
not  be  the  attorney-of-record  in  the  case. 
This  directive  also  eliminates  the 


separate  redelegation  to  the  Attomey-in- 
Charge  of  the  Dallas  Field  Office  as  that 
office,  now  the  Southwestern  Civil  Trial 
Section,  is  covered  under  the  general 
redelegation  of  authority  to  Chiefs  of 
Civil  Trial  Sections.  This  directive 
supersedes  Directive  No.  95. 
EFFECTIVE  DATE:  June  14,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Milan  Karlan,  Tax  Division,  Department 
of  Justice,  Washington.  DC  20530  (202) 
307-6567. 

SUPPLEMENTARY  INFORMATION:  This  rule 
relates  to  internal  agency  management. 
Therefore,  pursuant  to  5  U.S.C.  553. 
notice  of  proposed  rulemaking  and 
opportunity  for  comments  are  not 
required,  and  this  rule  may  be  made 
effective  less  than  30  days  after 
publication  in  the  Federal  Register. 
This  regulation  is  not  a  major  rule 
vdthin  the  meaning  of  Executive  Order 
12291.  Therefore,  a  regulatory  impact 
analysis  has  not  been  prepared.  Finally, 
this  regulation  does  not  have  an  impact 
on  small  entities  and,  therefore,  is  not 
subject  to  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  28  CFR  Part  0 

Authority  Delegations  (Government 
Agencies),  Government  Employees, 
Organization  and  Functions 
(Government  Agencies). 

Accordingly,  28  CFR  Fart  0  is 
amended  as  follows: 


PART  0— ORGANIZATION  OF  THE 
DEPARTMENT  OF  JUSTICE 

1.  The  authority  citation  for  part  0 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  28  U.S.C.  509. 
510,  515-19. 

2.  The  Appendix  to  subpart  Y  of  part 
0  is  amended  by  removing  Tax  Division 
Directive  No.  95. 

3.  Tax  Division  Directive  No.  105  is 
added  to  read  as  follows: 

[Directive  No.  1051 

By  virtue  of  the  authority  vested  in 
me  by  Part  0  of  Title  28  of  the  Code  of 
Federal  Regulations,  particularly 
Sections  0.70.  0.160.  0.162,  0.164,  0.166. 
and  0.168.  It  Is  Hereby  Ordered  As 
Follows: 

Section  1.  The  Chiefs  of  the  Civil  Trial 
Sections,  the  Covul  of  Federal  Claims 
Section,  and  the  Appellate  Section  are 
authorized  to  reject  offers  in 
compromise,  regardless  of  amount, 
provided  that  such  action  is  not 
opposed  by  the  agency  or  agencies 
involved. 

Section  2.  Subject  to  the  conditions 
and  limitations  set  forth  in  Section  8 
hereof,  the  Chiefs  of  the  Civil  Trial 
Sections  and  the  Court  of  Federal 
Claims  Section  are  authorized  to: 

(A)  Accept  offers  in  compromise  in  all 
civil  cases,  other  than: 


(i)  Cases  involving  Uability  under 
Section  6672  of  the  Internal  revenue 
Code;  and 

(ii)  Cases  in  which  judgments  in  favor 
of  the  United  States  have  been  entered, 
in  which  the  amount  of  the 
Government's  concession,  exclusive  of 
statutory  interest,  does  not  exceed 
$300,000; 

(B)  Approve  administrative 
settlements  of  civil  claims  against  the 
United  States  in  all  cases,  other  than 
cases  involving  liability  under  Section 
6672  of  the  Internal  Revenue  Code,  in 
which  the  amount  of  the  Government's 
concession,  exclusive  of  statutory 
interest,  does  not  exceed  $200,000; 

(C)  Approve  concessions  (other  than 
by  compromise)  of  civil  claims  asserted 
by  the  United  States  in  all  cases,  other 
than  cases  involving  liability  under 
Section  6672  of  the  Internal  Revenue 
Code,  in  which  the  gross  amount  of  the 
original  claim  does  not  exceed 
$200,000: 

(D)  In  civil  cases  involving  liability 
under  Section  6672  of  the  Internal 
Revenue  Code,  (i)  accept  offers  in 
compromise  in  which  the  amount  of  the 
Government's  concession,  exclusive  of 
statutory  interest,  does  not  exceed 
$500,000;  (ii)  approve  administrative 
settlements  of  claims  against  the  United 
States  in  which  the  amount  of  the 
Government's  concession,  exclusive  of 
statutory  interest,  does  not  exceed 
$350,000;  and  (iii)  approve  concessions 
(other  than  by  compromise)  of  claims 
asserted  by  the  United  States  in  which 
the  gross  amount  of  the  original  claim 
does  not  exceed  $350,000; 

(E)  Accept  offers  in  compromise  of 
judgments  in  favor  of  the  United  States 
in  all  civil  cases  in  which  the  amount 
of  the  Government's  concession, 
exclusive  of  statutory  interest,  does  not 
exceed  $500,000; 

(F)  Accept  ofl^ers  in  compromise  in 
injunction  or  declaratory  judgment  suits 
against  the  United  States  in  which  the 
principal  amount  of  the  related  liability, 
if  any.  does  not  exceed  $300,000;  and 

(G)  Accept  offers  in  compromise  in  all 
other  nonmonetary  cases; 

provided  that  such  action  is  not 
opposed  by  the  agency  or  agencies 
involved,  and  provided  furQier  that  the 
proposed  compromise,  administrative 
settlement,  or  concession  is  not  subject 
to  reference  to  the  Joint  Committee  on 
Taxation. 

Section  3.  The  Chiefs  of  the  Civil  Trial 
Sections  and  the  Court  of  Federal 
Claims  Section  are  authorized  on  a  case- 
by-case  basis  to  redelegate  in  writing  to 
their  respective  Assistant  Section  Chiefs 
or  Reviewers  the  authority  delegated  to 
them  in  Section  1  hereof  to  reject  offers, 
and  in  Section  2  hereof. 


(A)  to  accept  offers  in  compromise  in 
which  the  amount  of  the  Government's 
concession,  exclusive  of  statutory 
interest,  does  not  exceed  $100,000; 

(B)  to  approve  administrative 
settlements  of  civil  claims  against  the 
United  States  in  which  the  amount  of 
the  Government's  concession,  exclusive 
of  statutory  interest,  does  not  exceed 
$100,000;  and 

(C)  to  approve  concessions  (other  than 
by  compromise)  of  civil  claims  asserted 
by  the  United  States  in  which  the  gross 
amount  of  the  original  claim  does  not 
exceed  $100,000; 

provided  that  such  redelegation  is  not 
made  to  the  attomey-of-record  in  the 
case.  The  redelegations  pursuant  to  this 
section  shall  be  by  memorandum  signed 
by  the  Section  Chief,  which  shall  be 
placed  in  the  Department  of  Justice  file 
for  the  apphcable  case. 

Section  4.  Subject  to  the  conditions 
and  limitations  set  forth  in  Section  8 
hereof,  the  Chief  of  the  Appellate 
Section  is  authorized  to: 

(A)  Accept  offers  in  compromise  with 
reference  to  litigating  hazards  of  the 
issues  on  appeal  in  all  civil  cases  in 
which  the  amount  of  the  Government's 
concession,  exclusive  of  statutory 
interest,  does  not  exceed  $300,000; 

(B)  Accept  offers  in  compromise  in 
declaratory  judgment  suits  against  the 
United  States  in  which  the  principal 
amount  of  the  related  liability,  if  any, 
does  not  exceed  $300,000;  and 

(C)  Accept  offers  in  compromise  in  all 
other  nonmonetary  cases  which  do  not 
involve  issues  concerning  collectibility; 
provided  that  (i)  such  acceptance  is  not 
opposed  by  the  agency  or  agencies 
involved  or  the  chief  of  the  section  in 
which  the  case  originated,  and  (ii)  the 
proposed  compromise  is  not  subject  to 
reference  to  the  Joint  Committee  on 
Taxation. 

Section  5.  Subject  to  the  conditions 
and  limitations  set  forth  in  Section  8 
hereof,  the  Chief  of  the  Office  of  Review 
is  authorized  to: 

(A)  Accept  offers  in  compromise  of 
claims  against  the  United  States  in  all 
civil  cases  in  which  the  amount  of  the 
Government's  concession,  exclusive  of 
statutory  interest,  does  not  exceed 
$1,500,000; 

(B)  Accept  offers  in  compromise  of 
claims  on  behalf  oi^e  United  States  in 
all  civil  cases  in  which  the  difference 
between  the  gross  amount  of  the  original 
claim  and  the  proposed  settlement  does 
not  exceed  $1,500,000  or  15  percent  of 
the  original  claim,  whichever  is  greater; 

(C)  Approve  administrative 
settlemei\ts  of  civil  claims  against  the 
United  States  in  all  cases  in  which  the 
amount  of  the  Government's  concession. 


exclusive  of  statutory  interest,  does  not 
exceed  $1,000,000; 

(D)  Approve  concessions  (other  than 
by  compromise)  of  civil  claims  asserted 
by  the  United  States  in  all  cases  in 
which  the  gross  amount  of  the  original 
claim  does  not  exceed  $1,000,000; 

(E)  Accept  offers  in  compromise  in  all 
nonmonetary  cases;  and 

(F)  Reject  offers  in  compromise  or 
disapprove  administrative  settlements 
or  concessions,  regardless  of  amount, 
provided  that  such  action  is  not 
opposed  by  the  agency  or  agencies 
involved  or  the  chief  of  the  section  to 
which  the  case  is  assigned,  and 
provided  further  that  the  proposed 
compromise,  administrative  settlement, 
or  concession  is  not  subject  to  reference 
to  the  Joint  Committee  on  Taxation. 

Section  6.  Subject  to  the  conditions 
and  limitations  set  forth  in  Section  8 
hereof,  each  of  the  Deputy  Assistant 
Attorneys  General  is  authorized  to: 

(A)  Accept  offers  in  compromise  of 
claims  against  the  United  States  in  all 
civil  cases  in  which  the  amount  of  the 
Government's  concession,  exclusive  of 
statutory  interest,  does  not  exceed 
$2,000,000; 

(B)  Accept  offers  in  compromise  of 
claims  on  behalf  of  the  United  States  in 
all  civil  cases  in  which  the  difference 
between  the  gross  amount  of  the  original 
claim  and  the  proposed  settlement  does 
not  exceed  $2,000,000  or  15  percent  of 
the  original  claim,  whichever  is  greater; 

(C)  Approve  administrative 
settlements  of  civil  claims  against  the 
United  States  in  all  cases  in  which  the 
amount  of  the  Government's  concession 
does  not  exceed  $1,500,000.  exclusive  of 
statutory  interest; 

(D)  Approve  concessions  (other  than 
by  compromise)  of  civil  claims  asserted 
by  the  United  States  in  all  cases  in 
which  the  gross  amount  of  the  original 
claim  does  not  exceed  $1,500,000; 

(E)  Accept  offers  in  compromise  in  all 
nonmonetary  cases;  and 

(F)  Reject  offers  in  compromise  or 
disapprove  administrative  settlements 
or  concessions,  regardless  of  amount, 
provided  that  such  action  is  not 
opposed  by  the  agency  or  agencies 
involved  and  the  proposed  compromise, 
administrative  settlement,  or  concession 
is  not  subject  to  reference  to  the  Joint 
Committee  on  Taxation. 

Section  7.  Subject  to  the  conditions 
and  limitations  set  forth  in  Section  8 
hereof.  United  States  Attorneys  are 
authorized  to: 

(A)  Reject  offers  in  compromise  of 
judgments  in  favor  of  the  United  States, 
regardless  of  amount; 

(B)  Accept  offers  in  compromise  of 
judgments  in  favor  of  the  United  States 
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where  the  amount  of  the  judgment  does 
not  exceed  $300,000;  and 

(C)  Terminate  collection  activity  by 
his  or  her  office  as  to  judgments  in  favor 
of  the  United  States  which  do  not 
exceed  $300,000  if  the  United  States 
Attorney  concludes  that  the  judgment  is 
uncollectible; 

provided  that  such  action  has  the 
concurrence  in  writing  of  the  agency  or 
agencies  involved,  and  provided  further 
that  this  authorization  extends  only  to 
judgments  which  have  been  formally 
referred  to  the  United  States  Attorney 
for  collection. 

Section  8.  The  authority  redelegated 
herein  shall  be  subject  to  the  following 
conditions  and  limitations: 

(A)  When,  for  any  reason,  the 
compromise,  administrative  settlement, 
or  concession  of  a  particular  claim,  as  a 
practical  matter,  will  control  or 
adversely  influence  the  disposition  of 
other  claims  totalling  more  than  the 
respective  amounts  designated  in 
Sections  2,  3,  4,  5.  6.  and  7  hereof,  the 
case  shall  be  forwarded  for  review  at  the 
appropriate  level  for  the  cumulative 
amounti)f  the  affected  claims; 

(B)  Wnen,  because  of  the  importance 
of  a  qqpstion  of  law  or  policy  presented, 
the  position  taken  by  the  agency  or 
agencies  or  by  the  United  States 
Attorney  involved,  or  any  other 
considerations,  the  person  otherwise 
authorized  herein  to  take  final  action  is 
of  the  opinion  that  the  proposed 
disposition  should  be  reviewed  at  a 
higher  level,  the  case  shall  be  forwarded 
for  such  review; 

(C)  If  the  Department  has  previously 
submitted  a  case  to  the  Joint  Committee 
on  Taxation  leaving  one  or  more  issues 
unresolved,  any  subsequent 
compromise,  administrative  settlement, 
or  concession  in  that  case  must  be 
submitted  to  the  Joint  Committee, 
whether  or  not  the  overpayment  exceeds 
the  amount  specified  in  Section  6405  of 
the  Internal  Revenue  Code; 

(D)  Nothing  in  this  Directive  shall  be 
construed  as  altering  any  provision  of 
Subpart  Y  of  Part  O  of  Title  28  of  the 
Code  of  Federal  Regulations  requiring 
the  submission  of  certain  cases  to  the 
Attorney  General,  the  Associate 
Attorney  General,  or  the  Solicitor 
General. 

(E)  Authority  to  approve 
recommendations  that  the  Government 
confess  error  or  make  administrative 
settlements  in  cases  on  appeal  is 
excepted  from  the  foregoing 
redelegations;  and 

(F)  The  Assistant  Attorney  General,  at 
any  time,  may  withdraw  any  authority 
delegated  by  this  Directive  as  it  relates 
to  any  particular  case  or  category  of 
cases,  or  to  any  part  thereof. 


Section  9.  This  Directive  supersedes 
Tax  Division  Directive  No.  95,  effective 
February  21.1992. 

Section  10.  This  Directive  is  effective 
on  June  14. 1995. 

Dated:  November  22. 1994. 
Loretta  C.  Argrelt. 
Assistant  Attorney  General. 

Approved: 

Dated:  lune  8,  1995. 
Jamie  Gorelick, 
Deputy  Attorney  General. 
IFR  Doc.  95-14442  Filed  6-13-95;  8:45  ami 

BILLING  CODE  441(M)1-M 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  117 


[CGD05-9S-023] 


RIN2115-AE47 


Drawbridge  Operation  Regulations; 
York  River,  Yorktown,  VA 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Interim  rule  with  request  for 
comments. 

summary:  At  the  request  of  the  Virginia 
Department  of  Transportation,  the  Coast 
Guard  is  changing  the  regulations  that 
govern  the  operation  of  the  drawbridge 
across  York  River,  mile  7.0.  at 
Yorktown.  Virginia,  by  extending  the 
periods  of  restricted  bridge  openings 
during  the  morning  and  evening  rush 
hours.  This  is  intended  to  provide  relief 
to  highway  traffic  during  the  extended 
rush  hours  on  the  roads  and  highways 
linked  by  this  drawbridge,  while  still 
providing  for  the  reasonable  needs  of 
navigation. 

EFFECTIVE  DATES:  This  rule  is  effective 
on  June  14, 1995.  Comments  must  be 
received  on  or  before  September  12. 
1995. 

ADDRESSES:  Comments  may  be  mailed  to 
Commander  (ob).  Fifth  Coast  Guard 
District.  431  Crawford  Street. 
Portsmouth.  Virginia  23704-5004.  or 
may  be  delivered  to  Room  109  at  the 
same  address  between  8  a.m.  and  4 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  The  telephone  number 
is  (804)  398-6222.  Comments  will 
become  part  of  this  docket  and  will  be 
available  for  inspection  at  Room  109, 
Fifth  Coast  Guard  District. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ann  B.  Deaton,  Bridge  Administrator. 
Fifth  Coast  Guard  District,  at  (804)  398- 
6222. 


SUPPLEMENTARY  INFORMATION: 
Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  data, 
views,  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  rulemaking 
(CGD5-95-023)  and  the  specific  section 
of  this  rule  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  The  Coast  Guard  requests  that 
all  comments  and  attachments  be 
submitted  in  an  unbound  format 
suitable  for  copying  and  electronic 
filing.  If  not  practical,  a  second  copy  of 
any  bound  material  is  requested. 
Persons  wanting  acknowledgment  of 
receipt  of  comments  should  enclose  a 
stamped,  self-addressed  postcard  or 
envelope. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period.  It  may  change  this  rule  in  view 
of  the  comments. 

The  Coast  Guard  plans  no  public 
hearing.  Persons  may  request  a  public 
hearing  by  writing  to  the  Commander 
(ob)  at  the  address  under  ADDRESSES. 
The  request  should  include  reasons  why 
a  hearing  would  be  beneficial.  If  it 
determines  that  the  opportunity  for  oral 
presentations  will  aid  this  rulemaking, 
the  Coast  Guard  will  hold  a  public 
hearing  at  a  time  and  place  announced 
by  a  later  notice  in  the  Federal  Register. 

Drafting  Information.  The  principal 
persons  involved  in  drafting  this  document 
are  Linda  L.  Gilliam.  Project  Manager,  Bridge 
Section,  and  LCDR  C.  A.  Abel,  Project 
Counsel,  Fifth  Coast  Guard  District  Legal 
Office. 

Regulatory  Information 

This  rule  is  being  published  as  an 
interim  rule  and  is  being  made  effective 
on  the  date  of  publication.  Under  5 
U.S.C.  553(b),  this  rule  is  being 
promulgated  without  an  NPRM  because 
the  need  to  relieve  highway  traffic 
congestion  due  to  current  circumstances 
is  immediate,  and  vessel  traffic  will  not 
be  unduly  burdened.  Further,  this  rule 
should  be  made  effective  in  less  than  30 
days  after  publication  under  5  U.S.C. 
553(d)  because  to  delay  the  effective 
date  would  further  exacerbate  already 
serious  highway  traffic  problems,  and 
the  Coast  Guard  believes  it  is  in  the 
overall  public  interest  to  do  so.  For 
these  reasons,  the  Coast  Guard  for  good 
cause  finds,  under  5  U.S.C.  553  (b)(B) 
and  {d)(3).  that  notice,  and  public 
procedure  on  the  notice,  before  the 
effective  date  of  this  rule  are 
unnecessary  and  that  this  rule  should  be 
made  effective  in  less  than  30  days  after 
publication. 


Background  and  Purpose 

The  Virginia  Department  of 
Transportation  has  requested  that 
openings  of  the  George  P.  Coleman 
Memorial  Bridge  across  York  River,  mile 
7.0  at  Yorktown,  Virginia,  be  further 
limited  by  extending  the  morning  and 
evening  rush  hour  closure  periods  to  all 
vessel  traffic,  while  continuing  to  open 
on  signal  at  all  other  times. 

Currently,  the  Coleman  Bridge  is 
closed  to  vessel  traffic  from  6  a.m.  to  8 
a.m.  and  3  p.m.  to  6  p.m.  Monday 
through  Friday,  except  Federal  holidays, 
year  round.  The  draw  opens  on  signal 
at  all  other  times.  This  rule  will  extend 
the  morning  and  evening  rush  hour 
restrictions  by  requiring  the  bridge  to 
remain  closed  from  5  a.m.  to  8  a.m.  and 
from  3  p.m.  to  7  p.m..  Monday  through 
Friday,  except  Federal  holidays,  year 
round.  Vessels  in  distress,  or  in  an 
emergency  situation  will  be  allowed 
passage  through  the  bridge  at  any  time. 

The  Virginia  Department  of 
Transportation's  request  is  based  on 
traffic  problems  associated  with  current 
construction  of  a  new  bridge  at  this 
location,  as  well  as  on  an  increase  in 
highway  traffic  crossing  the  bridge  since 
the  Park  Service  recently  closed  access 
to  Route  17  at  the  Colonial  Parkway. 
Finally,  Newport  News  Shipbuilding 
and  Drydock  has  changed  its  hours  of 
operation,  resulting  in  motorists 
crossing  the  bridge  earlier  in  the 
morning  and  later  in  the  evening.  The 
Virginia  Pilots  Association  was 
informed  of  the  Coast  Guard's  decision 
to  further  restrict  openings  of  the 
Coleman  Bridge.  They  slated  that 
although  they  do  not  support  bridge 
closures  in  general,  they  understand  the 
need  to  extend  the  hours  of  restriction 
for  this  bridge.  The  U.S.  Navy  was 
contacted  and  supports  the  extended 
periods  of  restrictions  during  rush 
hours. 

The  Coast  Guard  believes  these 
restrictions  will  not  unduly  restrict 
vessel  passage  through  the  bridge,  as 
vessel  operators  can  plan  transits 
around  the  interim  sc:hedule.  The 
interim  rule  will  remain  in  effect  until 
three  months  after  completion  of 
construction  and  renovation  of  the 
Coleman  bridge.  Leaving  this  rule  in 
effect  three  months  after  the  work  is 
completed  will  allow  for  an  evaluation 
period  to  gather  highway  traffic  data 
with  the  four-lane  structure  in  service. 
This  evaluation  period  will  give  VDOT 
and  the  Coast  Guard  information  needed 
to  determine  if  the  extended  hours  of 
restriction  should  be  made  a  permanent 
part  of  the  regulations.  The  Coast  Guard 
believes  it  is  in  the  public  interest  to 
further  limit  openings  of  the  Coleman 


Bridge  and  that  vessel  traffic  will  not  be 
unduly  burdened. 

Regulatory  Evaluation 

This  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  been  exempted  from  review 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040; 
February  26. 1979).  The  Coast  Guard 
expects  the  economic  impact  of  this  rule 
to  be  so  minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  lOe  of  the 
regulatory  policies  and  procedures  of 
DOT  is  unnecessary. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  U.S.  Coast 
Guard  must  consider  the  economic 
impact  on  small  entities  of  a  rule  for 
which  a  general  notice  of  proposed 
rulemaking  is  required.  "Small  entities" 
include  independently  owned  and 
operated  small  businesses  that  are  not 
dominant  in  their  field  and  that 
otherwise  qualify  as  "small  business 
■  concerns"  under  section  3  of  the  Small 
Bu.siness  Act  (15  U.S.C.  632).  This  rule 
does  not  require  a  general  notice  of 
proposed  rulemaking  and.  therefore,  is 
exempt  from  the  regulatory  flexibility 
requirements.  Although  exempt,  the 
Coast  Guard  has  reviewed  this  rule  for 
potential  impact  on  small  entities. 
Because  it  expects  the  impact  of  this 
rule  to  be  minimal,  the  Coast  Guard 
certifies  under  5  U.S.C.  605(b)  that  this 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  If,  however, 
you  think  that  your  business  qualifies  as 
a  small  entity  and  that  this  rule  will 
have  a  significant  economic  impact  on 
your  business,  please  submit  a  comment 
(see  ADDRESSES)  explaining  why  you 
think  your  business  qualifies  and  in 
what  way  and  to  what  degree  this  rule 
will  affect  your  business  economically 

Collection  of  Information 

This  rule  contains  no  collection  of 
mformation  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 

Federalism 

This  action  has  been  analyzed  in 
accordance  with  the  principals  and 
criteria  contained  in  E.\ecutive  Order 
12612,  and  it  has  been  determined  that 
the  propo.sed  rulemaking  does  not  have 
sufficient  federalism  implications  to 


warrant  the  preparation  of  a  Federalism 
Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that  under  section 
2.B.2.e.(32)(e)  of  Commandant 
Instruction  M16475.1B,  (as  amended,  59 
FR  38654.  29  July  1994).  this  rule  is 
categorically  excluded  from  further 
environmental  documentation.  A 
Categorical  Exclusion  Determination 
statement  and  checklist  has  been 
prepared  and  placed  in  the  rulemaking 
docket. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

Regulations 

In  consideration  of  the  foregoing,  the 
Coast  Guard  is  amending  Part  117  of 
Title  33.  Code  of  Federal  Regulations  to 
read  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1 .  The  authority  citation  for  Part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499:  49  CFK  1.46:  33 
CFR  1.05-l(g):  Section  117.255  also  issued 
under  the  authority  of  Pub.  L.  102-587,  106 
Stat.  5039. 

2.  Section  117.1025(fl)  is  revised  to 
read  as  follows: 

§117.1025    York  River. 

(a)  The  Coleman  Memorial  bridge, 
mile  7.0,  at  Yorktown,  shall  open  on 
signal;  except  from  5  a.m.  to  8  a.m.  and 
3  p.m.  to  7  p.m.,  Monday  through 
Friday,  except  Federal  holidays,  the 
bridge  shall  remain  closed  to  navigation. 

(b)  *  *  * 

Dated:  May  22,  1995. 
VV.J.  Ecker. 

Rear  Admiral.  U.S.  Coast  Guard.  Commander. 
Fifth  Coast  Guard  District. 
IFR  Doc.  95-145.55  Filed  6-13-95;  8:45  ami 

BILLING  CODE  4910-14-M 


33  CFR  Part  165 

[COTP  St  Louis  95-007] 
RIN2115-AA97 

Safety  Zone;  Upper  Mississippi  River, 
Mile  167.0  to  241.0 

AGENCY:  Coast  Guard.  DOT. 
ACTION:  Temporary  final  rule. 


SUMMARY:  The  Coast  Guard  is 
establishing  a  safety  zone  on  the  Upper 
Mississippi  River  between  mile  167.0 
and  241.0.  This  regulation  is  needed  to 
protect  vessels  from  the  hazards 
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associated  with  operating  in  high  water 
conditions.  This  regulation  will  restrict 
general  navigation  in  the  regulated  area 
for  the  safety  of  vessel  traffic  and  the 
protection  of  life  and  property  along  the 
shore. 

EFFECTIVE  DATES:  This  regulation  is 
effective  on  May  25.  1995  and  will 
remain  in  effect  until  June  24. 1995 
unless  terminated  sooner  by  the  Captain 
of  the  Port. 

FOR  FURTHER  INFORMATION  CONTACT: 
LT  Robert  Siddall.  Operations  Officer, 
Captain  of  the  Port.  St.  Louis.  Missouri 
at (314)  539-3823. 

SUPPLEMENTARY  INFORMATION:  Drafting 
Information.  The  drafters  of  this 
regulation  are  LTJG  A.  B.  Cheney. 
Project  Officer,  Marine  Safety  Office,  St. 
Louis,  Missouri  and  LT  S.M.  Moody, 
Project  Attorney,  Second  Coast  Guard 
District  Legal  Office. 

Regulatory  History 

In  accordance  with  5  U.S.C.  553,  a 
notice  of  proposed  rulemaking  has  not 
been  published  for  thi#  regulation  and 
good  cause  exists  for  making  it  effective 
in  less  than  30  days  from  the  date  of 
publication.  Following  normal 
rulemaking  procedures  would  have 
been  impracticable.  Specifically,  recent 
heavy  rainfall  on  already  saturated 
ground  in  portions  of  the  Upper 
Mississippi  River  Basin  has  caused 
tributaries  and  the  southern  portion  of 
the  Upper  Mississippi  River  to  approach 
and  exceed  flood  stages,  leaving 
insufficient  time  to  publish  a  proposed 
rulemaking.  The  Coast  Guard  deems  it 
to  be  in  the  public's  interest  to  issue  a 
regulation  without  waiting  for  comment 
period  since  high  water  conditions 
present  immediate  hazard. 

Background  and  Purpose 

The  Upper  Mississippi  River  in  the 
vicinity  of  St.  Louis  Harbor  has  seen  a 
rapid  rise  in  the  water  level  and  has 
been  above  flood  stage  since  May  13, 
1995.  Recent  torrential  downpours, 
predominately  in  Missouri  and  southern 
Illinois,  caused  a  very  rapid  rise  in  river 
stages.  Water  conditions  that  cause 
rapid  and  sharp  rises  in  river  stages  also 
cause  treacherous  currents  in  the 
vicinity  of  bridges  within  St.  Louis 
Harbor.  These  currents  make  the 
approach  to  the  bridges  more  critical 
since  the  time  to  impose  course 
corrections  are  diminished. 
Additionally,  the  high  water  conditions 
reduce  both  the  vertical  and  horizontal 
clearances  available  to  the  navigating 
tow. 

This  rule  is  required  for  the  safety  and 
protection  of  vessels  transiting  the 
safety  zone  and  for  the  protection  of 


levees  and  property  along  the  Upper 
Mississippi  River. 

Regulatory  Evaluation 

This  regulation  is  not  major  under 
Executive  Order  12291  and  not 
significant  under  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR  11040;  February  26, 
1979),  it  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  and  it  contains 
no  collection  of  information 
requirements. 

The  Coast  Guard  expects  the  impact 
of  this  regulation  to  be  so  minimal  that 
a  Regulatory  Evaluation  is  unnecessary. 
The  imposed  restrictions  are  anticipated 
to  be  of  short  duration.  Captain  of  the 
Port,  St.  Louis,  Missouri  will  monitor 
river  conditions  and  will  authorize 
entry  into  the  closed  area  as  conditions 
permit.  Changes  will  be  announced  by 
Marine  Safety  Information  Radio 
Broadcast  on  VHF  Marine  Band  Radio. 
Channel  22  (157.1  MHZ).  Mariners  may 
also  call  the  Port  Operations  Officer, 
Captain  of  the  Port,  St.  Louis,  Mi-ssouri 
at  (314)  539-3823  for  current 
information. 

Small  Entities 

The  Coast  Guard  finds  that  the  impact 
on  small  entities,  if  any,  is  not 
substantial.  Therefore,  the  Coast  Guard 
certifies  under  section  r)05(b)  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.)  that  this  temporary  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Collection  of  Information 

This  rule  contains  no  collection  of 
information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501). 

Federalism  Assessment 

Under  the  principles  and  criteria  of 
Executive  Order  12612,  this  rule  does 
not  raise  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Environmental  Assessment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that,  under  section  2.B.2.g.|5] 
of  Commandant  Instruction  M16475.1B, 
this  rule  is  categorically  excluded  from 
further  environmental  documentation  as 
an  action  to  protect  public  safety.  A 
Categorical  Exclusion  Determination  has 
been  prepared  and  placed  in  the 
rulemaking  docket. 


List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(Water),  Records  and  recordkeeping. 
Security  measures.  Vessels,  Waterways. 

Temporary  Regulation 

In  consideration  of  the  foregoing. 
Subpart  C  of  Part  165  of  Title  33,  Code 
of  Federal  Regulations,  is  amended  as 
follows: 

PART  165-[AMENDED] 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191; 
49  CFR  1.46  and  33  CFR  1.05-l(g].  6.04-1, 
6.04-6.  and  160.5 

2.  A.temporary  section  165.T02-040 
is  added,  to  read  as  follows: 

§165.T02-040    Safety  Zone:  Upper 
Mississippi  River. 

(a)  Location.  The  Upper  Mississippi 
River  between  mile  167.0  and  241.0  is 
established  as  a  safety  zone. 

(b)  Effective  Dates.  This  section  is 
effective  on  May  25, 1995  and  will 
terminate  on  June  24,  1995,  unless 
terminated  sooner  by  the  Captain  of  the 
Port. 

(c)  Regulations.  The  general 
regulations  under  §  165.23  of  this  part 
which  prohibit  vessel  entry  within  the 
described  zone  without  authority  of  the 
Captain  of  the  Port  apply.  The  Captain 
of  the  Port.  St.  Louis.  Missouri  will 
authorize  entry  into  and  operations 
within  the  described  zone  under  certain 
conditions  and  limitations  as 
announced  by  Marine  Safety 
Information  Radio  Broadcast  on  VHF 
Marine  Band  Radio.  Channel  22  (157.1 
MHZ). 

Dated:  May  25. 1995. 
S.P.  Cooper. 

Commander.  U.S.  Coast  Guard.  Captain  of 
the  Port.  St.  Louis.  Missouri 
|FR  Doc.  95-14560  Filed  6-13-95;  8:45  am) 
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33  CFR  Parties 
[COTP  St.  Louis  95-008] 
RIN2115-AA97 


Safety  Zone;  Upper  Mississippi  River, 
Mile  110.0  to  130.0 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  safety  zone  on  the  Upper 
Mississippi  River  between  mile  110.0 
and  130.0.  The  regulation  is  required  for 
the  prevention  of  damage  to  levees  and 
protection  of  flooded  areas.  This 


regulation  will  restrict  general 
navigation  in  the  regulated  area  for  the 
protection  of  life  and  property  along  the 
shore. 

EFFECTIVE  DATES:  This  regulation  is 
effective  on  May  22,  1995  and  will 
remain  in  effect  until  June  21,  1995 
unless  terminated  sooner  by  the  Captain 
of  "the  Port. 

FOR  FURTHER  INFORMATION  CONTACT: 
LT  Robert  Siddall,  Operations  Officer, 
Captain  of  the  Port,  St.  Louis,  Missouri 
at (314) 539-3823. 

SUPPLEMENTARY  INFORMATION:  Drafting 
Information.  The  drafters  of  this 
regulation  are  LTJG  A.B.  Cheney,  Project 
Officer,  Marine  Safety  Office,  St.  Louis, 
Missouri  and  LT  S.M.  Moody,  Project. 
Attorney,  Second  Coast  Guard  District 
Legal  Office. 

Regulatory  History 

In  accordance  with  5  U.S.C.  553,  a 
notice  of  proposed  rulemaking  has  not 
been  published  for  this  rule  and  good 
cause  exists  for  making  it  effective  in 
less  than  30  days  from  the  date  of 
publication.  Following  normal 
rulemaking  procedures  would  have 
been  impracticable.  Specifically,  recent 
heavy  rainfall  on  already  saturated 
ground  in  portions  of  the  Upper 
Mississippi  River  Basin  has  caused 
portions  of  the  Upper  Mississippi  River 
to  approach  and  exceed  flood  stages, 
leaving  insufficient  time  to  publish  a 
propo.sed  rulemaking.  The  Coast  Guard 
deems  it  to  be  in  the  public's  interest  to 
issue  a  rule  without  waiting  for 
comment  period  since  high  water 
conditions  present  an  immediate 
hazard. 

Background  and  Purpose 

The  Upper  Mississippi  River  from  the 
mouth,  mile  110.0  to  mile  130.0,  has 
seen  a  rapid  rise  in  the  wafer  level  and 
is  above  Hood  stage.  This  rule  is 
required  to  protect  saturated  levees, 
therefore,  all  vessels  are  restricted  from 
the  regulated  area. 

Regulatory  Evaluation 

This  regulation  is  not  major  under 
Executive  Order  12291  and  not 
significant  under  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR  11040;  February  26, 
1979),  it  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  and  if  contains 
no  collection  of  information 
requirements. 

The  Coast  Guard  expects  the  impact 
of  this  regulation  to  be  so  minimal  that 
a  Regulatory  Evaluation  is  unnecessary. 
The  imposed  restrictions  are  anticipated 
to  be  of  short  duration.  Captain  of  the 


Port,  St.  Louis.  Missouri  will  monitor 
river  conditions  and  will  authorize 
entry  into  the  closed  area  as  conditions 
permit.  Changes  will  be  announced  by 
Marine  Safety  Information  Radio 
Broadcast  on  VHF  Marine  Band  Radio, 
Channel  22  (157.1  MHZ).  Mariners  may 
also  call  the  Port  Operations  Officer. 
Captain  of  the  Port,  St.  Louis,  Missouri 
at  (314)  539-3823  for  current 
information. 

Small  Entities 

The  Coast  Guard  finds  that  the  impact 
on  small  entities,  if  any,  is  not 
substantial.  Therefore,  the  Coast  Guard 
certifies  under  section  605(b)  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.)  that  this  temporary  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities.. 

Collection  of  Information 

This  rule  contains  no  collection  of 
information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501). 

Federalism  Assessment 

Under  the  principles  and  criteria  of 
Executive  Order  12612,  this  rule  does 
not  raise  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Environmental  Assessment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that,  under  section  2.B.2.g.(5l 
of  Commandant  Instruction  M16475.1B, 
thi.s  rule  is  categorically  excluded  from 
further  environmental  documentation  as 
an  action  to  protect  public  safety.  A 
Categorical  Exclusion  Determination  has 
been  prepared  and  placed  in  the 
rulemaking  docket. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors.  Marine  safety.  Navigation 
(Water).  Records  and  recordkeeping. 
Security  measures.  Vessels,  Waterways. 

Temporary  Regulation 

In  consideration  of  the  foregoing. 
Subpart  C  of  Part  165  of  Title  33,  Code 
of  Federal  Regulations,  is  amended  as 
follows: 

PART  165— [AMENDED] 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231:  50  U.S.C.  191; 
49  CFR  1.46  and  33  CFR  1.05-l(g],  6.04-1, 
6.04-6,  and  160.5. 

2.  A  temporary  section  165.102-041  is 
added,  to  read  as  follows: 


§  165.T02-041    Safety  Zone:  Upper 
Mississippi  River. 

(a)  Location.  The  Upper  Mississippi 
River  between  mile  110.0  and  130.0  is 
established  as  a  safety  zone. 

(b)  Effective  Dates.  This  section  is 
effective  on  May  22,  1995  and  will 
terminate  on  June  21,  1995,  unless 
terminated  sooner  by  the  Captain  of  the 
Port. 

(c)  Regulations.  The  general 
regulations  under  §  165.23  of  this  part 
which  prohibit  vessel  entry  within  the 
described  zone  without  authority  of  the 
Captain  of  the  Port  apply.  The  Captain 
of  the  Port,  St.  Louis,  Missouri  will 
authorize  entry  into  and  operations 
within  the  described  zone  under  certain 
conditions  and  limitations  as 
announced  by  Marine  Safety 
Information  Radio  Broadcast  on  VHF 
Marine  Band  Radio,  Channel  22  (157.1 
MHZ). 

Dated:  May  22,  1995. 
S.P.  Cooper. 

Commander.  U.S.  Coast  Guard,  Captain  of 
the  Port.  St.  Louis.  Missouri. 
jFR  Doc.  95-14559  Filed  6-13-95;  8:45  am] 
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33  CFR  Part  165 

[COTP  SL  Louis  95-009] 

R1N2115-AA97 

Safety  Zone;  Illinois  River,  Mile  0.0  to 
187.3 

AGENCY:  Coast  Guard.  DOT. 
ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  safely  zone  on  the  Illinois 
River  between  mile  0.0  and  187.3.  This 
regulation  is  required  for  the  prevention 
of  damage  to  levees  and  protection  of 
fiooded  areas.  This  regulation  will 
restrict  general  navigation  in  the 
regulated  area  for  the  protection  of  life 
and  property  along  the  shore. 
EFFECTIVE  DATES:  This  regulation  is 
effective  on  May  25.  1995  and  will 
remain  in  effect  until  June  24. 1995 
unless  terminated  sooner  bv  the  Captain 
of  the  Port. 

FOR  FURTHER  INFORMATION  CONTACT:  LT 
Robert  Siddall,  Operations  Officer, 
Captain  of  the  Port,  St.  Louis,  Missouri 
at (314) 539-3823. 
SUPPLEMENTARY  INFORMATION:  Drafting 

Information.  The  drafters  of  this 
regulation  at  LTJG  A.B.  Cheney,  Project 
Officer.  Marine  Safety  Office,  St.  Louis. 
Missouri  and  LT  S.M.  Moody.  Project 
Attorney,  Second  Coast  Guard  District 
Legal  Office. 


> 
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Regulatory  History 

In  accordance  with  5  U.S.C.  553.  a 
notice  of  proposed  rulemaking  has  not 
been  published  for  this  rule  and  good 
cause  exists  for  making  it  effective  in 
less  than  30  days  from  the  date  of 
publication.  Following  normal 
rulemaking  procedures  would  have 
been  impracticable.  Specifically,  recent 
heavy  rainfall  on  already  saturated 
ground  in  portions  of  the  Illinois  River 
Basin  has  caused  portions  of  the  Illinois 
River  to  approach  and  exceed  flood 
stages,  leaving  insufficient  ;ime  to 
publish  a  proposed  rulemaking.  The 
Coast  Guard  deems  it  to  be  in  the 
public's  interest  to  issue  a  rule  without 
waiting  for  comment  period  since  high 
water  conditions  present  an  immediate 
hazard. 


Background  and  Purpose 

The  Illinois  River  from  the  mouth, 
mile  0.0,  to  mile  187.3,  has  seen  a  rapid 
rise  in  the  water  level  and  is  above  flood 
stage.  This  rule  is  required  to  protect 
saturated  levees,  therefore,  all  vessels 
are  restricted  from  the  regulated  area. 

Regulatory  Evaluation 

This  regulation  is  not  major  under 
Executive  Order  12291  and  not 
significant  under  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR  11040;  February  26, 
1979),  it  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  and  it  contains 
no  collection  of  information 
requirements. 

The  Coast  Guard  expects  the  impact 
of  this  regulation  to  be  so  minimal  that 
a  Regulatory  Evaluation  is  unnecessary. 
The  imposed  restrictions  are  anticipated 
to  be  of  short  duration.  Captain  of  the 
Port,  St.  Louis,  Missouri  will  monitor 
river  conditions  and  will  authorize 
entry  into  the  closed  area  as  conditions 
permit.  Changes  will  be  announced  by 
Marine  Safety  Information  Radio 
Broadcast  on  VHF  Marine  Band  Radio. 
Channel  22  (157.1  MHZ).  Mariners  may 
also  call  the  Port  Operations  Officer. 
Captain  of  the  Port.  St.  Louis.  Missouri 
at  (314)  539-3823  for  current 
information. 

Small  Entities 

The  Coast  Guard  finds  that  the  impact 
on  small  entities,  if  any,  is  not 
substantial.  Therefore,  the  Coast  Guard 
certifies  under  section  605(b)  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.]  that  this  temporary  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 


Collection  of  Information 

This  rule  contains  no  collection  of 
information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501). 
Federalism  Assessment 

Under  the  principles  and  criteria  of 
Executive  Order  12612.  this  rule  does 
not  raise  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Environmental  Assessment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that,  under  section  2.B.2.g|5l 
of  Commandant  Instruction  M16475.1B. 
this  rule  is  categorically  excluded  from 
further  environmental  documentation  as 
an  action  to  protect  public  safety.  A 
Categorical  Exclusion  Determination  has 
been  prepared  and  placed  in  the 
rulemaking  docket. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors.  Marine  safety.  Navigation 
(water).  Records  and  recordkeeping. 
Security  measures.  Vessels,  Waterways. 

Temporary  Regulation 

In  consideration  of  the  foregoing. 
Subpart  C  of  Part  165  of  Title  33,  Code 
of  Federal  Regulations,  is  amended  as 
follows: 


Dated;  May  25  1995. 
S.P.  Cooper, 

Commander.  U.S.  Coast  Guard,  Captain  of 

the  Port,  St.  Louis,  Missouri. 

IFR  Doc.  95-14558  Filed  6-13-95:  8:45  am) 

BILLING  CODE  4910-14-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  3 
RIN  2900-AH04 

Disease  Subject  to  Presumptive 
Service  Connection  (Radiation  Risk 
Activity) 

agency:  Department  of  Veterans  Affairs. 
ACTION:  Final  rule. 


PART  165— [AMENDED] 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191; 
49  CFR  1.46  and  33  CFR  1.05-l(g),  6.04-1. 
6.04-6.  and  160.5. 

2.  A  temporary  section  165.T02-042 
is  added,  to  read  as  follows: 

§  165.T02-042    Safety  Zone:  Illinois  River. 

(a)  Location.  The  Illinois  River 
between  mile  0.0  and  187.3  is 
established  as  a  safety  zone. 

(b)  Effective  Dates.  This  section  is 
effective  on  May  25, 1995  and  will 
terminate  on  June  24.  1995.  unless 
terminated  sooner  by  the  Captain  of  the 
Port. 

(c)  Regulations.  The  general 
regulations  under  §  165.23  of  this  part 
which  prohibit  vessel  entry  within  the 
described  zone  without  authority  of  the 
Captain  of  the  Port  apply.  The  Captain 
of  the  Port.  St.  Louis.  Missouri  will 
authorize  entry  into  and  operations 
within  the  described  zone  under  certain 
conditions  and  limitations  as 
announced  by  Marine  Safety 
Information  Radio  Broadcast  on  VHF 
Marine  Band  Radio.  Channel  22  (157.1 
MHZ). 


SUMMARY:  This  document  amends 
Department  of  Veterans  Affairs  (VA) 
adjudication  regulations  concerning 
diseases  presumed  to  be  the  result  of 
exposure  to  ionizing  radiation.  This 
amendment  is  necessary  to  implement 
Public  Law  103-446.  the  Veterans' 
Benefits  Improvements  Act.  which 
provides  that  the  term  "radiation  risk 
activity"  includes  the  onsite 
participation  in  a  test  involving  the 
atmospheric  detonation  of  a  nuclear 
device  by  the  United  States  and  by  other 
governments.  The  intended  effect  of  this 
amendment  is  to  extend  the 
presumption  of  service  connection  for 
radiogenic  disabilities  to  those  veterans 
exposed  to  radiation  during  active 
military  service  due  to  onsite 
participation  in  atmospheric  nuclear 
tests  conducted  by  nations  other  than 
the  United  States. 

EFFECTIVE  DATE:  This  amendment  is 
effective  November  2.  1994.  the  date  of 
enactment  of  Public  Law  103-446. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lorna  Weston.  Consultant.  Regulations 
Staff.  Compensation  and  Pension 
Service.  Veterans  Benefits 
Administration,  810  Vermont  Avenue 
NW.,  Washington,  DC  20420,  telephone 
(202) 273-7210. 

SUPPI.EMENTARY  INFORMATION:  The 
Radiation-Exposed  Veterans 
Compensation  Act  of  1988,  Public  Law 
100-321.  which  was  enacted  May  20, 
1988.  established  a  presumption  of 
service  connection  for  specific 
radiogenic  diseases  arising  in  veterans 
who  had  been  present  at  the  occupation 
of  Hiroshima  or  Nagasaki,  who  had 
potentially  been  exposed  to  ionizing 
radiation  as  prisoners  of  war  in  Japan 
during  World  War  II.  or  who  had 
participated  onsite  in  a  test  involving 
the  atmospheric  detonation  of  a  nuclear 
device. 


On  June  21.  1989,  VA  published 
regulations  at  38  CFR  3.309  to 
implement  the  provisions  of  Pub.  L. 
100-321.  The  introductory  language  of 
the  statute  had  indicated  that  it  was  to 
apply  to  veterans  "who  participated  in 
atmospheric  or  underwater  nuclear  tests 
as  part  of  the  United  States  nuclear 
weapons  testing  program."  In 
formulating  the  regulations,  therefore. 
VA  defined  radiation  risk  activity  as 
including  onsite  participation  in  a  test 
involving  the  atmospheric  detonation  of 
a  nuclear  device  by  the  United  States. 
The  effect  of  that  rulemaking  was  to 
exclude  those  veterans  exposed  to 
ionizing  radiation  during  atmospheric 
nuclear  testing  by  governments  other 
than  the  United  States  from  the 
presumption  of  service  connection. 

The  Secretary  determined  that  this 
rule  should  be  revised  to  allow 
consideration  of  service  connection  on 
the  same  presumptive  basis  for  these 
veterans  as  for  veterans  exposed  to 
ionizing  radiation  due  to  atmospheric 
nuclear  detonations  conducted  as  a  part 
of  the  U.S.  testing  program. 
Accordingly,  on  September  8,  1994,  VA 
published  a  proposal  in  the  Federal 
Register  (59  FR  46379-46380)  to  amend 
its  adjudication  regulations  at  38  CFR 
3.309(d)(3)  to  extend  the  presumption 
that  specified  diseases  are  the  result  of 
in-service  exposure  to  ionizing  radiation 
to  veterans  who  were  present  at 
atmospheric  nuclear  tests  conducted  by 
any  government  allied  with  the  United 
States  during  World  War  II.  Interested 
persons  were  invited  to  submit  written 
comments,  suggestions  or  objections  on 
or  before  November  7, 1994. 

On  November  2.  1994,  the  President 
signed  Pub.  L.  103^46,  the  Veterans' 
Benefits  Improvements  Act.  Section 
501(a)  of  that  law  clarified 
Congressional  intent  on  this  issue  by 
amending  38  U.S.C.  1112(c)(3)(B)  to 
define  the  term  "radiation-risk  activity" 
to  include  onsite  participation  in  a  test 
involving  the  atmospheric  detonation  of 
a  nuclear  device  "without  regard  to 
whether  the  nation  conducting  the  test 
was  the  United  States  or  another 
nation." 

We  received  two  comments  in 
response  to  the  proposed  rule  published 
September  8,  1994.  Both  comments 
suggested  that  the  amendment  should 
apply  to  any  nuclear  tests  to  which 
military  personnel  were  assigned  and 
that  the  phrases  "any  government  allied 
with  the  United  States  during  World 
War  11"  and  "atmospheric  nuclear  tests 
conducted  by  allied  governments^"  are 
therefore  too  restrictive. 

We  not  only  agree,  but  the  suggestion 
is  consistent  with  section  501  of  Public 
Law  103-446,  the  Veterans"  Benefits 


Improvements  Act  of  1994.  We  have 
revised  the  regulation  accordingly. 

One  comment  expressed  concern  that 
literal  interpretation  of  the  phrase 
"onsite  participation"  could  disqualify 
those  veterans  involved  in  aerial 
sampling,  ground  support  and 
decontamination  activities  and 
suggested  we  expand  the  term 
"atmospheric  nuclear  test"  to  include 
"test  activities"  without  requiring  that 
the  veteran  had  literally  been  present  at 
the  test  site  itself. 

The  term  "onsite  participation"  is  a 
statutory  term  (See  38  U.S.C.  1112 
(c)(3)(B)(i))  that  VA  has  interpreted  to 
mean  presence  at  a  test  site, 
performance  of  official  military  duties 
in  direct  support  of  the  nuclear  test 
during  the  operational  period  of  the  test 
itself,  and  duties  performed  during  the 
six-month  period  following  a  test  in 
connection  with  test-related  projects, 
including  decontamination  activities. 
(See  38  CFR  3.309(d)(3)(iii))  This 
definition  clearly  precludes  the 
possibility  that  veterans  engaged  in 
aerial  sampling,  ground  support  or 
decontamination  activities  would  be 
ineligible  for  consideration  under  this 
regulation.  In  our  judgment,  that 
definition  of  the  term  "onsite 
participation"  is  sufficiently  broad  to 
assure  inclusion  of  all  veterans  engaged 
in  test  activities  including  support, 
clean  up,  decontamination  and  follow- 
up  duties,  and  no  change  in.the  current 
language  of  the  regulation  is  warranted. 

One  comment  stated  that  dosimeter 
records  are  not  available  for  all  tests  and 
suggested  that  we  revise  the  regulation 
to  include  an  alternate  method  for 
reconstructing  radiation  exposure. 

The  statute  and  this  implementing 
regulation  establish  the  presumption 
that  specific  radiogenic  diseases  arising 
in  veterans  who  participated  in  specific 
radiation  risk  activities  are  service- 
connected  regardless  of  the  amount  of 
radiation  to  which  the  veteran  was 
exposed.  For  this  reason,  inclusion  of 
dose  reconstruction  methods  in  this 
regulation  would  be  both  unnecessary 
and  inappropriate. 

One  comment  recommended  that  we 
add  language  to  the  regulation  setting 
out  evidentiary  requirements  for 
establishing  a  veteran's  participation  in 
a  test,  to  include  review  of  military 
orders,  unit  history  and  the  veteran's 
affidavit  supported  by  adequate  lay 
testimony. 

Neither  38  U.S.C.  1112(c)  nor  38  CFR 
3.309(d)  set  forth  specific  evidentiary 
requirements  for  establishing  a  veteran's 
presence  at  Hiroshima,  Nagasaki  or  an 
atmospheric  nuclear  test.  Eligibility  for 
VA  benefits  is  determined  based  on  the 
preponderance  of  evidence.  Any 


evidence  that  the  veteran  offers, 
whether  it  is  documentary,  testimonial 
or  in  some  other  form,  is  included  in  the 
record  and  considered  (See  38  CFR 
3.103(d))  and  a  veteran's  statement  is 
clearly  evidence  which  VA  must 
consider  along  with  service  records  and 
all  other  evidence  of  record.  In  addition, 
by  regulation  VA  must  resolve 
reasonable  doubt  as  to  service  origin  or 
any  other  point  in  favor  of  the  claimant. 
(See  38  CFR  3.102.)  In  our  judgment, 
these  provisions  adequately  address  the 
concerns  expressed  in  the  comment  and 
there  is  therefore  no  need  to  add 
language  to  this  regulation  setting  forth 
specific  evidentiary  requirements. 

VA  appreciates  both  comments 
received  in  response  to  the  proposed 
regulatory  amendment,  which  is  now 
adopted  with  changes  as  noted  above. 
The  effective  date  of  the  amendment  is 
November  2, 1994,  the  date  Public  Law 
103—446  was  enacted. 

The  Secretary  certifies  that  this  final 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  as  they  are 
defined  in  the  Regulatory  Flexibility 
Act.  5  U.S.C.  601-612.  This  amendment 
will  directly  affect  VA  beneficiaries  but 
will  not  directly  affect  small  business. 
Therefore,  pursuant  to  5  U.S.C.  606(b), 
this  final  rule  is  exempt  from  the  initial 
and  final  regulatory  fiexibility  analysis 
requirements  of  sections  603  and  604. 

This  regulatory  action  has  been 
reviewed  by  the  Office  of  Management 
and  Budget  under  Executive  Order 
12866. 

The  Catalog  of  Federal  Domestic 
Assistance  program  numbers  are  64.101. 
64.109  and  64.110. 

List  of  Subjects  in  38  CFR  Part  3 

Administrative  practice  and 
procedure.  Claims,  Health  care. 
Individuals  with  disabilities.  Pensions, 
Veterans. 
Jesse  Brown. 
Secretary  of  Veterans  Affairs. 

For  the  reasons  set  forth  in  the 
preamble.  38  CFR  part  3  is  amended  to 
read  as  follows: 

PART  3— ADJUDICATION 

Subpart  A— Pension,  Compensation, 
and  Dependency  and  Indemnity 
Compensation 

1.  The  authority  citation  for  part  3, 
subpart  A,  continues  to  read  as  follows: 

Authority:  38  U.S.C.  SOl(a),  unless 
otherwise  noted. 
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i  3.309    Disease  subject  to  presumptive 
service  connection.  [Amended] 

2.  In  §3.309.  paragraph  (d){3)(ii)(A)  is 
amended  by  removing  the  words  "by 
the  United  States". 

3.  In  §  3.309.  paragraph  (d)(3)(v)  is 
amended  by  removing  the  word  "The" 
at  the  beginning  of  the  sentence,  and 
adding  in  its  place  the  words  "For  tests 
conducted  by  the  United  States,  the". 

4.  The  authority  citation  following 
§3.309(d)(3)(vii)(D)  is  revised  to  read  as 
follows: 

Authority:  38  U.S.C.  1110.  1112, 1131. 
IFR  Doc  95-14480  Filed  6-13-95;  8:45  ami 

BtLUNQ  CODE  832(M)1-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-300384A;  FRL-4955-6] 
PIN  2070-AB78 

Oleyl  Alcohol;  Tolerance  Exemption 

agency:  Environmental  Protection 
Agency  (EPA).    , 
ACTION:  Final  rule.. 

SUMMARY:  This  document  exempts  oleyl 
alcohol  (CAS  Reg.  No.  143-28-2)  from 
the  requirement  of  a  tolerance  when 
used  as  a  cosolvent  in  pesticide 
formulations  applied  to  growing  crops 
or  to  raw  agricultural  commodities  after 
harvest.  Henkel  Corp..  Emery  Group, 
requested  this  regulation  pursuant  the 
Federal  Food.  Drug  and  Cosmetic  Act 
(FFDCA). 

EFFECTIVE  DATE:  This  regulation 
becomes  effective  June  14. 1995. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
document  control  number.  [OPF- 
300384A1,  may  be  submitted  to:  Hearing 
Clerk  (1900).  Environmental  Protection 
Agency.  Rm.  M3708.  401  M  St.,  SW., 
Washington.  DC  20460.  Fees 
accompanying  objections  and  hearing 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch.  OPP  (Tolerance  Fees).  P.O.  Box 
360277M,  Pittsburgh.  PA  15251.  A  copy 
of  any  objections  and  hearing  requests 
filed  with  the  Hearing  Clerk  should  be 
identified  by  the  document  control 
number  and  submitted  to:  Public 
Response  and  Program  Resources 
Branch.  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St..  SW..  Washington.  DC  20460.  In 
person,  bring  copy  of  objections  and 
hearing  requests  to:  Rm.  1132.  CM  #2, 


1921  Jefferson  Davis  Hwy.,  Arlington, 
VA  22202. 

A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
may  also  be  submitted  electronically  by 
'sending  electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Copies  of 
objections  and  hearing  requests  must  be 
suljmitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Copies  of  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  in  5.1  file 
format  or  ASCII  file  format.  All  copies 
of  objections  and  hearing  requests  in 
electronic  form  must  be  identified  by 
the  docket  number  |OPP-300384A|.  No 
Confidential  Business  Information  (CBI) 
should  be  submitted  through  e-mail. 
Electronic  copies  of  objections  and 
hearing  requests  on  this  rule  may  be 
filed  online  at  many  Federal  Depository 
Libraries.  Additional  information  on 
electronic  submissions  can  be  found 
below  in  this  document. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Amelia  M.  Acierto,  Registration 
Support  Branch.  Registration  Division 
(7505W).  Environmental  Protection 
Agency.  401  M  St.,  SW.,  Washington. 
DC  20460.  Office  location  and  telephone 
number:  6th  Floor,  2800  Crystal  Drive, 
North  Tower,  Arlington,  VA  22202. 
(703)-308-8375:  e-mail: 
acierto.amelia@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  April  12.  1995  (60 
FR  18557).  EPA  issued  a  proposed  rule 
that  gave  notice  that  Henkel  Corp., 
Emery  Group.  4900  Este  Ave., 
Cincinnati,  OH  45232-1491,  had 
submitted  pesticide  petition  (PP) 
4E4335  to  EPA  requesting  that  the 
Administrator,  pursuant  to  section 
408(e)  of  the  FFDCA,  21  U.S.C.  346a(e). 
amend  40  CFR  180.1001(c)  by 
establishing  an  exemption  from  the 
requirement  of  a  tolerance  for  oleyl 
alcohol  when  used  as  an  inert 
ingredient  (cosolvent)  in  pesticide 
formulations  applied  to  growing  crops 
or  raw  agricultural  commodities  after 
harvest. 

Inert  ingredients  are  all  ingredients 
that  are  not  active  ingredients  as  defined 
in  40  CFR  153.125,  and  include,  but  are 
not  limited  to,  the  following  types  of 
ingredients  (except  when  they  have  a 
pesticidal  efficacy  of  their  own): 
solvents  such  as  alcohols  and 
hydrocarbons;  surfactants  such  as 
polyoxyethylene  polymers  and  fatty 
acids;  carriers  such  as  clay  and 
diatomaceouse  earth;  thickeners  such  as 
carrageenan  and  modified  cellulose; 
wetting,  spreading,  and  dispersing 
agents;  propellants  in  aerosol 
dispensers;  microencapsulating  agents; 


and  emulsifiers.  The  term  "inert"  is  not 
intended  to  imply  nontoxicity;  the 
ingredient  may  or  may  not  be 
chemically  active. 

There  were  no  comments  or  requests 
for  referral  to  an  advisory  committee 
received  in  response  to  the  proposed 
rule. 

The  data  submitted  with  the  proposal 
and  other  relevant  material  have  been 
evaluated  and  discussed  in  the 
proposed  rule.  Based  on  the  data  and 
information  considered,  the  Agency 
concludes  that  the  tolerance  exemption 
will  protect  the  public  health. 
Therefore,  the  tolerance  exemption  is 
established  as  set  forth  below. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
and/or  request  a  hearing  with  the 
Hearing  Clerk,  at  the  address  given 
above  (40  CFR  178.20).  A  copy  of  the 
objections  and/or  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
submitted  to  the  OPP  docket  for  this 
rulemaking.  The  objections  submitted 
must  specify  the  provisions  of  the 
regulation  deemed  objectionable  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issue(s)  on 
which  a  hearing  is  requested,  the 
requestor's  contentions  on  such  issues, 
and  a  summary  of  any  evidence  relied 
upon  by  the  objector  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issue(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

A  record  has  been  established  for  this 
rulemaking  under  docket  number  [OPP- 
300384AJ  (including  any  objections  and 
hearing  requests  submitted 
electronically  as  described  below).  A 
public  version  of  this  record,  including 
printed,  paper  versions  of  electronic 
comments,  which  does  not  include  any 
information  claimed  as  CBI,  is  available 
for  inspection  from  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 
Room  1132  of  the  Public  Response  and 
Program  Resources  Branch.  Field 
Operations  Division  (7506C).  Office  of 


Pesticide  Programs.  Environmental 
Protection  Agency,  Crystal  Mall  #2, 
1921  Jefferson  Davis  Highway, 
Arlington.  VA. 

Written  objections  and  hearing 
requests,  identified  by  the  document 
control  number  [OPP-300384A],  may  be 
submitted  to  the  Hearing  Clerk  (1900), 
Environmental  Protection  Agency,  Rm. 
3708,  401  M  St..  SW..  Washington,  DC 
20460. 

A  copy  of  electronic  objections  and 
hearing  requests  filed  with  the  Hearing 
Clerk  can  be  sent  directly  to  EPA  at: 

op[>-DocketOef)amail.epa.gov 

A  copy  of  electronic  objections  and 
hearing  requests  filed  with  the  Hearing 
Clerk  must  be  submitted  as  an  ASCII  file 
avoiding  the  use  of  special  characters 
and  any  form  of  encryption. 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly.  EPA  wrill 
transfer  any  objections  and  hearing 
requests  received  electronically  into 
printed,  paper  form  as  they  are  received 
and  will  place  the  paper  copies  in  the 
official  rulemaking  record  which  will 
also  include  all  objections  and  hearing 
requests  submitted  directly  in  writing. 
The  official  rulemaking  record  is  the 
paper  record  maintained  at  the  address 
in  ADDRESSES  at  the  beginning  of  this 
document. 

Under  Executive  Order  12866  (58  FR 
51735,  Oct.  4, 1993),  the  Agency  must 


determine  whether  the  regulatory  action 
is  "significant"  and  therefore  subject  to 
review  by  the  Office  of  Management  and 
Budget  (OMB)  and  the  requirements  of 
the  Executive  Order.  Under  section  3(f], 
the  order  defines  a  "significant 
regulatory  action"  as  an  action  that  is 
likely  to  result  in  a  rule  (1)  having  an 
annual  effect  on  the  economy  of  $100 
million  or  more,  or  adversely  and 
materially  affecting  a  sector  of  the 
economy,  productivity,  comp>etition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities  (also 
referred  to  as  "economically 
significant");  (2)  creating  serious 
inconsistency  or  otherwise  interfering 
with  an  action  taken  or  plaimed  by 
another  agency;  (3)  materially  altering 
the  budgetary  impacts  of  entitlement, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  of  recipients 
thereof;  or  (4)  raising  novel  legal  or 
poUcy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  this  Executive 
Order. 

Pursuant  to  the  terms  of  the  Executive 
Order,  EPA  has  determined  that  this 
rule  is  not  "significant"  and  is  therefore 
not  subject  to  OMB  review. 

Piu^uant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  94  Stat.  1164,  5  U.S.C.  601-612), 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 


establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure, 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  May  22. 1995. 

Stephen  L.  Johnson, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

Therefore.  40  CFR  part  180  is 
amended  as  follows: 

PART  180— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  Section  180.1001(c)  is  amended  in 
the  table  therein  by  adding  and 
alphabetically  inserting  the  inert 
ingredient,  to  read  as  follows: 

§  180.1001     Exemptions  from  the 
requirements  of  a  tolerance. 


(c)-     *     • 


Inert  ingredient 


Limits 


Uses 


Oleyl  atoohol  (CAS  Reg.  No.  143-28-2) 


15% 


Cosolvent 
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40  CFR  Part  180 

[PP  3E4241/R2130;  FRL-4952-4] 

RIN  2070-AB78 

Imazettiapyr;  Pesticide  Tolerances 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 

SUMMARY:  This  document  estabUshes 
tolerances  with  regional  registration  for 
the  sum  of  the  residues  of  the  herbicide 
imazethapyr.  as  its  ammonium  salt,  and 
its  metabolite  in  or  on  the  raw 


agricultural  commodities  lettuce  and 
endive.  The  Interregional  Research 
Project  No.  4  (IR-4)  requested  this 
regulation  pursuant  to  the  Federal  Food. 
Drug  and  Cosmetic  Act  (FFDCA). 

EFFECTIVE  DATE:  This  regulation 
becomes  effective  June  14, 1995. 

ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
document  control  number,  [PP  3E4241/ 
R2130],  may  be  submitted  to:  Hearing 
Clerk  (1900),  Environmental  Protection 
Agency,  Rm.  M3708,  401  M  St.,  SW., 
Washington,  DC  20460.  Fees 
accompanying  objections  shall  be 
labeled  "Tolerance  Petition  Fees"  and 
forwarded  to:  EPA  Headquarters 
Accounting  Operations  Branch,  OPP 
(Tolerance  Fees).  P.O.  Box  360277M, 
Pittsburgh,  PA  15251.  A  copy  of  any 


objections  and  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
identified  by  the  document  control 
number  and  submitted  to  EPA's  Office 
of  Pesticide  Programs  at:  Public 
Response  and  Program  Resources 
Branch.  Field  Operations  Division 
(7506C).  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency.  401 
M  St..  SW.,  Washington.  DC  20460.  In 
person,  bring  copy  of  objections  and 
hearing  requests  to:  Rm.  1132.  CM  #2, 
1921  Jefferson  Davis  Hwy..  Arlington, 
VA  22202. 

An  electronic  copy  of  objections  and 
hearing  requests  may  also  be  submitted 
to  OPP  electronically  by  sending 
electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Copies  of 
electronic  objections  and  hearing 
requests  must  be  submitted  as  an  ASCII 
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file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Copies  of  electronic  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  in  5.1  file 
format  or  ASCII  file  format.  All  copies 
of  electronic  objections  and  hearing 
requests  must  be  identified  by  the 
docket  number  [PP  3E4241/R2130].  No 
Confidential  Business  Information  (CBI) 
should  be  submitted  through  e-mail. 
Copies  of  electronic  objections  and 
hearing  requests  on  this  rule  may  be 
filed  online  at  many  Federal  Depository 
Libraries.  Additional  information  on 
electronic  submissions  can  be  found 
below  in  this  document. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Hoyt  L.  Jamerson,  Registration 
Division  (7505W),  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington.  DC  20460.  Office  location 
and  telephone  number:  Sixth  Floor, 
Crystal  Station  #1,  2800  Jefferson  Davis 
Hwy.,  Arlington.  VA  22202,  (703)-308- 
8783;  e-mail: 
jamerson.hoyt@epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  March  22.  1995  (60 
FR  15110).  EPA  issued  a  proposed  rule 
that  gave  notice  that  the  Interregional 
Research  Project  No.  4  (IR-4).  New 
Jersey  Agricultural  Experiment  Station. 
P.O.  Box  231,  Rutgers  University,  New 
Brunswick,  NJ  08903.  had  submitted 
pesticide  petition  (PP)  3E4241  to  EPA 
on  behalf  of  the  vegetable  growers  of 
Florida.  The  petition  requests  that  the 
Administrator,  pursuant  to  section 
408(e)  of  the  FFDCA.  21  U.S.C.  346a(e). 
amend  40  CFR  180.447  by  establishing 
tolerances  with  regional  registration  for 
residues  of  the  herbicide  imazethapyr, 
2-|4,5-dihydro-4-methyl-4-(l- 
methylethyl)-5-oxo-lH-imidazol-2-ylj-5- 
ethyl-3-pyridine  carboxylic  acid,  as  its 
ammonium  salt,  and  its  metabolite,  2- 
[4,5-dihydro-4-methyl-4-(l- 
methylethyl)-5-oxo-lH-imidazol-2-yll-5- 
(l-hydroxyethyl-3-pyridine  carboxylic 
acid),  free  and  conjugated,  in  or  on  the 
raw  agricultural  commodities  lettuce 
(head  and  leaf)  and  endive  (escarole)  at 
0.1  part  per  million  (ppm).  The 
petitioner  proposed  that  use  of 
imazethapyr  on  lettuce  and  endive  be 
limited  to  Florida  based  on  the 
geographical  representation  of  the 
residue  data  submitted.  Additional 
residue  data  will  be  required  to  expand 
the  area  of  usage.  Persons  seeking 
geographically  broader  registration 
should  contact  the  Agency's 
Registration  Division  at  the  address 
provided  above. 

There  were  no  comments  or  requests 
for  referral  to  an  advisory  committee 


received  in  response  to  the  proposed 
rule. 

The  data  submitted  with  the  proposal 
and  other  relevant  material  have  been 
evaluated  and  discussed  in  the 
proposed  rule.  Based  on  the  data  and 
information  considered,  the  Agency 
concludes  that  the  tolerances  will 
protect  the  public  health.  Therefore,  the 
tolerances  are  established  as  set  forth 
below. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
and/or  request  a  hearing  with  the 
Hearing  Clerk,  at  the  address  given 
above  (40  CFR  178.20).  A  copy  of  the 
objections  and/or  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
submitted  to  the  OPP  docket  for  this 
rulemaking.  The  objections  submitted 
must  specify  the  provisions  of  the 
regulation  deemed  objectionable  and  the 
grounds  for  the  objections  (40  Cf"R 
178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issue(s)  on 
which  a  hearing  is  requested,  the 
requestor's  contentions  on  such  issues, 
and  a  summary  of  any  evidence  relied 
upon  by  the  objector  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issue(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

A  record  has  been  established  for  this 
rulemaking  under  docket  number  [PP 
3E4241/R2130I  (including  any 
comments  and  data  submitted 
electronically  as  described  below).  A 
public  version  of  this  record,  including 
printed,  paper  versions  of  electronic 
comments,  which  does  not  include  any 
information  claimed  as  CBI,  is  available 
for  inspection  from  8  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 
Room  1132  of  the  Public  Response  and 
Program  Resources  Branch.  Field 
Operations  Division  (7506C).  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  Crystal  Mall  #2, 
1921  Jefferson  Davis  Highway, 
Arlington,  VA. 


A  copy  of  electronic  objections  and 
hearing  requests  filed  with  the  Hearing 
Clerk  can  be  sent  directly  to  OPP  at: 

opp-Docket@epamail.e[>a.gov. 

A  copy  of  electronic  objections  and 
hearing  requests  filed  with  the  Hearing 
Clerk  must  be  submitted  as  an  ASCII  file 
avoiding  the  use  of  special  characters 
and  any  form  of  encryption. 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly,  EPA  will 
transfer  any  copies  of  objections  and 
hearing  requests  received  electronically 
into  printed,  paper  form  as  they  are 
received  and  will  place  the  paper  copies 
in  the  official  rulemaking  record  which 
will  also  include  all  comments 
submitted  directly  in  writing.  The 
official  rulemaking  record  is  the  paper 
record  maintained  at  the  address  in 
ADDRESSES  at  the  beginning  of  this 
document. 

Under  Executive  Order  12866  (58  FR 
51735,  Oct.  4,  1993),  the  Agency  must 
determine  whether  the  regulatory  action 
is  "significant"  and  therefore  subject  to 
review  by  the  Office  of  Management  and 
Budget  (OMB)  and  the  requirements  of 
the  Executive  Order.  Under  section  3(f), 
the  order  defines  a  "significant 
regulatory  action"  as  an  action  that  is 
likely  to  result  in  a  rule  (1)  having  an 
annual  effect  on  the  economy  of  $100 
million  or  more,  or  adversely  and 
materially  affecting  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities  (also 
referred  to  as  "economically 
significant");  (2)  creating  serious 
inconsistency  or  otherwise  interfering 
with  an  action  taken  or  planned  by 
another  agency;  (3)  materially  altering 
the  budgetary  impacts  of  entitlement, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  of  recipients 
thereof;  or  (4)  raising  novel  legal  or 
policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  this  Executive 
Order. 

Pursuant  to  the  terms  of  the  Executive 
Order,  EPA  has  determined  that  this 
rule  is  not  "significant"  and  is  therefore 
not  subject  to  OMB  review. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  94  Stat.  1164,  5  U.S.C.  601-612), 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 


number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4,  1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  May  26, 1995. 

Peter  Caulkins, 

Acting  Director,  Begistration  Division,  Office 
of  Pesticide  Programs. 

Therefore,  40  CFR  part  180  is 
amended  as  follows: 

PART  180— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  In  §  180.447,  by  adding  new 
paragraph  (d),  to  read  as  follows: 

§  180.447  Imazethapyr;  tolerances  for 
residues. 


(d)  Tolerances  with  regional 
registration,  as  defined  in  §  180. l(n)  of 
this  chapter,  are  established  for  the  sum 
of  residues  of  the  herbicide 
imazethapyr,  2-[4,5-dihydro-4-methyl-4- 
(l-methylethyl)-5-oxo-lH-imidazol-2- 
yl|-5-ethyl-3-pyridine  carboxylic  acid, 
as  its  ammonium  salt,  and  its 
metabolite,  2-[4,5-dihydro-4-methyl-4- 
(l-methylethyl)-5-oxo-lH-imidazol-2- 
yll-5-(l-hydroxyethyl)-3-pyridine 
carboxylic  acid,  both  free  and 
conjugated,  in  or  on  the  following  raw 
agricultural  commodities: 


Commodity 

Parts  per 
million 

Endive  (escarole) 

0.1 

Lettuce  (head  and  leaf)  

0.1 
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40  CFR  Part  180 
[OPP-300388;  FRL-4958-1J 
RIN  2070-AB78 

DIphenylamine;  Technical  Anriendment 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Final  rule;  technical 

amendment. 


SUMMARY:  EPA  is  issuing  a  technical 
amendment  to  a  regulation  on 
diphenylamine  to  change  its  designation 
from  a  "fungicide"  to  a  "plant 
regulator."  EPA  is  making  this  technical 
amendment  to  better  characterize  the 
chemical. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  James  A.  Tompkins.  Fungicide/ 
Herbicide  Branch  (7505C),  Registration 
Division,  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number; 
Rm.  239,  CM  #2,  1921  Jefferson  Davis 
Hwy.,  Arlington,  VA,  (703)-305-6250;  e- 
mail:  tompkins.james@epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION: 
Diphenylamine  is  currently  registered 
for  use  on  apples  to  prevent  the 
appearance  of  the  skin  discoloration 
known  as  "storage  scald."  Storage  scald 
is  an  abiotic  disorder  not  caused  by 
fungus,  bacterium,  or  living  agent.  The 
most  widely  accepted  theory  is  that  a 
substance  known  as  alpha-farnescene  is 
given  off  by  the  apple  which  when 
combined  with  oxygen  leads  to  the 
formation  of  free  radicals  resulting  in 
the  destruction  of  cell  substance 
compartmentalization  and  death  of  the 
skin  cells.  Diphenylamine  applied  to  the 
skin  of  the  apple  acts  as  an  antioxidant 
to  prevent  the  combination  of  alpha- 
farnescene  with  oxygen.  The  term 
"plant  regulator"  is  a  better  descriptive 
term  than  "fungicide"  to  describe  the 
use  of  diphenylamine  on  apples  to 
prevent  the  appearance  of  storage  scald. 

This  document  contains  a  technical 
amendment  only  and  does  not  require 
notice  and  comment,  5  U.S.C.  553. 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  May  25.  1995. 

Stephen  L.  Johnson, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

Therefore,  a  technical  amendment  is 
made  in  40  CFR  part  180  as  follows: 

PART  180— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

§180.190    [Amended] 

2.  In  §  180.190.  by  making  a  technical 
amendment  to  the  introductory  text  by     ^ 


changing  "fungicide"  to  read  "plant 
regulator". 

[FR  Doc.  95-14063  Filed  6-13-95:  8:45  am) 
BiLLMO  cooc  caeo-eo-F 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  0 
[FCC  95-1 12] 

Delegation  of  Authority  to  Issue 
Subpoenas 

agency:  Federal  Communications 

Commission. 

action:  Final  rule. 

SUMMARY:  This  document  delegates 
authority  to  the  Chief.  Compliance  and 
Information  Bureau  to  issue  subpoenas 
for  the  production  of  documents  and 
testimony  in  support  of  Commission 
investigations  of  all  types.  This  action  is 
necessary  to  empower  the  Compliance 
and  Information  Bureau  to  obtain 
evidence  in  all  situations  involving 
violations  of  the  Commission's  Rules. 
The  effect  of  this  action  is  better 
informed  Commission  actions. 
EFFECTIVE  DATE:  June  14, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  T.  McKee.  Compliance  and 
Information  Bureau.  (202)  418-1100. 
SUPPLEMENTARY  INFORMATION:  The 
complete  text  of  the  Commission's 
Order.  Adopted  March  14.  1995.  and 
released  April  6.  1995,  follows: 

1.  Section  409(e)  of  the 
Communications  Act  of  1934  (Act),  as 
amended,  47  U.S.C.  409(e).  grants  the 
Commission  express  authority  to  issue 
subpoenas  to  require,  among  other 
things,  the  production  of  information 
relating  to  any  matter  under 
investigation.  In  this  connection,  the 
courts  have  held  that  the  Commission 
may  issue  subpoenas  to,  among  others, 
private  entities  not  subject  to  the 
agency's  jurisdiction.' 

2.  Section  5(c)(1)  of  the  Act,  47  U.S.C 
155(c)(1).  affords  the  Commission 
authority  to  delegate  the  subpoena 
power  conferred  by  Section  409(e).  In 
accordance  with  Section  5(c)(1),  we 
previously  delegated  to  the  Chief, 
Compliance  and  Information  Bureau 
(formerly  the  Field  Operations  Bureau) 
authority  to  issue  administrative 
subpoenas  in  connection  with 
investigation  of  cases  involving 
violations  of  Sections  301  (unlicensed 
operation)  or  302(a)  (illegal  marketing  of 
radio  frequency  devices  capable  of 


^ 


'  See  FCC  v.  Cohn.  154  F.  Supp.  899  (S.D.N. Y. 
1957). 
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causing  harmful  interference)  of  the 
Act.2  See  47  U.S.C.  301  and  302(a).  We 
believe  that  the  mission  and  proper 
functioning  of  the  Compliance  and 
Information  Bureau  will  be  enhanced  by 
a  broader  delegation  of  our  subpoena 
authority  to  that  Bureau. 

3.  Accordingly,  it  is  ordered  that, 
pursuant  to  Section  5(c)(1)  of  the 
Communications  Act  of  1934.  as 
amended.  47  U.S.C.  15.5(^(1),  authority 
is  delegated  to  the  Chief.  Compliance 
and  Information  Bureau,  to  require  by 
administrative  subpoena  the  attendance 
and  testimony  of  witnesses  and  the 
production  of  books,  papers, 
correspondence,  and  any  other  records 
relating  to  any  matter  under 
investigation. 

4.  It  is  further  ordered  that  Section 
0.311(f)  of  the  Commission's  rules.  47 
CFR  0.311(f).  is  amended  to  reflect  the 
foregoing  delegation  of  authority  to  the 
Chief.  Compliance  and  Information 
Bureau.  This  amendment  to  the 
Commission's  rules  is  contained  below. 
The  requirements  set  forth  in  5  U.S.C. 
553(b)  pertaining  to  notice  and 
comment  and  effective  date  in  rule 
making  proceedings  do  not  apply  to  this 
amendment  because  it  concerns  matters 
of  agency  organization,  procedure,  or 
practice.' See  5  U.S.C.  553(b)(A).  553(d). 

5.  It  is  further  ordered  that  this 

V.    amendment  of  Section  0.311(f)  as  set 
forth  below  is  effective  upon  the  date  of 
publication  in  the  Federal  Register. 

List  of  Subjects  in  47  CFR  Part  0 

Organization  and  functions 
(Government  agencies) 
Federal  Communications  Commission. 
William  F.  Caton. 

Acting  Secretary. 

Rule  Changes 

Title  47  of  the  Code  of  Federal 
Regulations,  part  0.  is  amended  as 
follows: 

PART  0— COMMISSION 
ORGANIZATION 

1.  The  authority  citation  for  part  0 
continues  to  read  as  follows: 

Authority:  Sec.  5.  48  Stat.  1068.  as 
amended:  47  U.S.C.  155. 

2.  Section  0.311(f)  and  its  preceding 
center  heading  are  revised  to  read  as 
follows: 

Compliance  and  Information  Bureau 

§  0.31 1    Authority  delegated. 
*         «         •         «         * 

(0  The  Chief  of  the  Compliance  and 
Information  Bureau  is  authorized  to 


issue  subpoenas  for  the  attendance  and 
testimony  of  witnesses  and  the 
production  of  books,  papers, 
correspondence,  memoranda,  and  other 
records  relating  to  investigations  under 
authority  of  the  Communications  Act  of 
1934,  as  amended. 
***** 

|FR  Doc.  95-14511  Filed  6-13-95;  8:45  ami 

BILLING  COOC  e712-01-M 


47  CFR  Part  73 

[MM  Docket  No.  93-229;  RM-8296,  RM- 
8463] 

Radio  Broadcasting  Services;  Midway, 
Panacea,  and  Quincy,  FL 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 


'  See  Authority  to  Issue  Subpoenas.  8  FCC  Red 
8763  (1993). 


SUMMARY:  This  document  substitutes 
Channel  264C3  for  Channel  264A  at 
Quincy,  Florida,  reallots  Channel  264C3 
from  Quincy  to  Midway.  Florida,  and 
modifies  the  construction  permit  for 
Station  VVTPS(FM)  to  specify  Channel 
264C3.  Midway,  Florida,  as  its 
community  of  license,  at  the  request  of 
Bitner-James  Partnership.  See  58  FR 
42923,  August  12.  1993.  The  allotment 
of  Channel  264C3  to  Midway,  Florida, 
will  provide  that  community  with  its 
first  local  transmission  service,  in 
accordance  with  Section  l,420(i)  of  the 
Commission's  Rules.  Channel  264C3 
can  be  allotted  to  Midway  in 
compliance  with  the  Commission's 
minimum  distance  separation 
requirements  at  petitioner's  specified 
transmitter  site.  The  coordinates  for 
Channel  264C3  at  Midway.  Florida,  are 
North  Latitude  30-32-22  and  West 
Longitude  84-21-54.  With  this  action, 
this  proceeding  is  terminated. 
EFFECTIVE  DATE:  July  24.  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  J.  Walls.  Mass  Media  Bureau, 
(202)418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  93-229. 
adopted  June  2. 1995,  and  released  June 
9.  1995.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239).  1919  M  Street,  NW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy 
contractors.  International  Transcription 
Service.  Inc..  (202)  857-3800,  1919  M 
Street,  NW..  Room  246.  or  2100  M 
Street,  NW.,  Suite  140,  Washington.  DC 
20037. 


List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  7^-IAMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  Sees.  303.  48  Stat.,  as  amended. 
1082;  47  u!S.C.  154,  as  amended, 

§  73.202    [Amended] 

2,  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Florida,  is  amended 
by  removing  Channel  264A  at  Quincy, 
and  by  adding  Midway,  Channel  264C3. 
Federal  Communications  Commission. 
)ohn  A.  Karou-sos, 

Chief.  Allocations  Branch.  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

|FR  Doc.  95-14516  Filed  6-13-95;  8:45  ami 

BILLING  CODE  6712-01-F 


47  CFR  Part  73 

[MM  Docket  No.  94--t1;  RM-«443;  RM-8504; 
RM-8505] 

Radio  Broadcasting  Services;  Cordova 
and  Dora,  AL 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 


SUMMARY:  This  document  substitutes 
Channel  237A  for  Channel  223A  at 
Cordova,  Alabama,  and  modifies  the 
authorization  of  New  Century  Radio, 
Inc.  for  Station  WFFN(FM),  as 
requested.  Additionally,  in  response  to 
counterproposals  filed  on  behalf  of  New 
Century  Radio,  Inc.  (RM-8504)  and 
Goodling  Broadcasting  Company  (RM- 
8505).  Channel  223A  is  allotted  to  Dora. 
Alabama,  as  that  community's  first  local 
FM  service.  Coordinates  used  for 
Channel  237A  at  Cordova  are  33-49-01 
and  87-11-55  and  for  Channel  223A  at 
Dora,  Alabama.  33-40-26  and  87-06- 
55.  With  this  action,  the  proceeding  is 
terminated. 

DATES:  Effective  July  24, 1995.  The 
window  period  for  filing  applications 
on  Channel  223A  at  Dora.  Alabama,  will 
open  on  July  24.  1995,  and  close  on 
August  24.  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Joyner,  Mass  Media  Bureau,  (202) 
418-2180.  Questions  related  to  the 
window  application  filing  process  for 
Channel  223A  at  Dora,  Alabama,  should 
be  addressed  to  the  Audio  Services 
Division.  FM  Branch,  (202)  418-2700. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 


and  Order,  MM  Docket  No.  94-41, 
adopted  June  1.  1995.  and  released  June 
9.  1995.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC's  Reference 
Center  (Room  239),  1919  M  Street,  NW.. 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy 
contractors.  International  Transcription 
Service,  Inc.,  (202)  857-3800,  located  at 
1919  M  Street,  NW.,  Room  246.  or  2100 
M  Street.  NW.,  Suite  140,  Washington, 
ex: 20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— {AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  Sees.  303.  48  Stat.,  as  amended. 
1082;  47  U.S.C.  154,  as  amended. 

§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Alabama,  is  amended 
by  removing  Channel  223A  and  adding 
Channel  237A  at  Cordova;  and  by 
adding  Dora,  Channel  223A. 

Federal  Communications  Commission. 
John  A.  Karousos, 

Chief,  Allocations  Branch.  Policy  and  Rules 
Division,  Mass  Media  Bureau. 

[FR  Doc.  95-14517  Filed  6-13-95;  8:45  am] 

BILUNG  CODE  6712-01-f 


47  CFR  Part  73 

[MM  Docket  No.  93-228;  RM-8295] 

Radio  Broadcasting  Services;  Tawas 
City,  Ml 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule;  petition  for 

reconsideration. 

SUMMARY:  The  Commission  dismisses 
the  petition  filed  by  Patricia  Mason  for 
reconsideration  of  the  Report  and  Order 
in  MM  Docket  93-228,  59  FR  46932, 
September  13,  1994.  In  that  proceeding, 
Ives  Broadcasting,  Inc.,  licensee  of 
Station  WHST-FM,  Tawas  City. 
Michigan,  was  modified  to  operate  on 
Channel  291 A  in  lieu  of  Channel  297A. 
In  response  to  Patricia  Mason's  interest 
in  Channel  291A,  Channel  277A  was 
allotted  to  Tawas  City  as  an  additional 
channel.  Mason's  petition  for 
reconsideration  argues  that  Channel 
277A  is  not  an  equivalent  channel,  and. 


therefore,  Channel  291 A  should  be 
made  available  for  application  to  all 
parties.  The  Commission  considers 
channels  of  the  same  class  to  be 
equivalent  unless  showings  have  been 
made  that  a  station  caimot  be 
constructed  for  reasons  such  as 
environmental  consequences  or  hazard 
to  air  navigation.  Since  no  showings 
were  made,  we  have  dismissed  the 
petition  for  reconsideration. 
EFFECTIVE  DATE:  June  14,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle.  Mass  Media 
Bureau,  (202)  418-2180. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 

Douglas  W.  Webbink. 

Chief,  Policy  and  Rules  Division,  Mass  Media 
Bureau. 

[FR  Doc.  95-14518  Filed  6-13-95;  8:45  am) 

BILUNG  CODE  6712-01-F 


47  CFR  Part  73 

[MM  Docket  No.  89-600;  RM-6070] 

Radio  Broadcasting  Services; 
Stephenson,  Ml 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule;  petition  for 

reconsideration. 

SUMMARY:  The  Commission  dismisses  a 
Petition  for  Reconsideration  filed  by 
Value  Radio  Corporation  (Value).  Value 
sought  reconsideration  of  the  action 
taken  by  the  Chief,  Allocations  Branch 
in  MM  Docket  No.  89-500  on  the  basis 
that  the  action  precluded  its  proposal, 
in  another  proceeding,  for  amendment 
of  the  Commission's  FM  Table  of 
Allotments.  See  56  FR  19039  (April  25, 
1991).  The  Commission  dismissed 
Value's  petition  as  moot  in  light  of  the 
fact  that  Value's  rulemaking  proposal 
was  subsequently  approved  and  was  not 
precluded  by  the  action  taken  in  MM 
Docket  89-500. 
EFFECTIVE  DATE:  June  14,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Alan  E.  Aronowitz,  Mass  Media  Bureau. 
(202) 776-1653. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's 
Memorandum  Opinion  and  Order,  MM 
Docket  No.  89-500,  adopted  June  1. 
1995,  and  released  on  June  9, 1995.  The 
full  text  of  this  Commission  decision  is 
available  for  public  inspection  and 
copying  during  normal  business  hours 
in  the  FCC  Reference  Center  (Room 
239),  1919  M  Street,  NW..  Washington, 


IX).  The  complete  text  of  this  decision 
may  also  be  purchased  from  the 
Commission's  copy  contractors, 
International  Transcription  Service, 
Inc.,  (202)  857-3800,  2100  M  Street, 
NW.,  Suite  140,  Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Conunission. 

Douglas  W.  Webbink, 

Chief,  Policy  and  Rules  Division,  Mass  Media 
Bureau. 

[FR  Doc.  95-14522  Filed  6-13-95;  8:45  am) 

BILUNG  CODE  6712-01-F 


47  CFR  Part  73 

[MM  Docket  No.  89-497;  RM-6877  and  RM- 
7269] 

Radio  Broadcasting  Services; 
Apalachicola  and  Carratjelie,  FL 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule;  petition  for 

reconsideration. 

SUMMARY:  This  document  denies  the 
petition  for  reconsideration  filed  by 
Richard  L.  Plessinger  of  the  Report  and 
Order  in  MM  Docket  No.  89-497,  56  FR 
64209,  December  2, 1991.  which 
allotted  Channel  293C1  to  Carrabelle, 
Florida,  as  that  community's  first  local 
transmission  service.  The  Commission 
has  determined  that  Plessinger  has  not 
presented  any  new  arguments  or  facts  in 
this  proceeding.  Therefore,  we  will  deny 
the  petition  for  reconsideration.  With 
this  action,  this  proceeding  is 
terminated. 

EFFECTIVE  DATE:  June  14.  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
NanCy  J.  Walls,  Mass  Media  Bureau, 
(202) 418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 

synopsis  of  the  Commission's 
Memorandum  Opinion  and  Order,  MM 
Docket  No.  89-497,  adopted  June  2, 
1995,  and  released  June  9,  1995.  The 
full  text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center  (Room  239),  1919 
M  Street,  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service,  Inc.,  (202)  857- 
3800,  1919  M  Street,  NW.,  Room  246,  or 
2100  M  Street,  NW.,  Suite  140, 
Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
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Federal  Ck)mmunications  Commission. 

Douglas  W.  Webbink, 

Chief,  Policy  and  Rules  Division,  Mass  Media 

Bureau. 

IFR  Doc.  95-14523  Filed  6-13-95:  8:45  am] 

WLUNG  COOC  S712-01-F 


-PART  73— (AMENDED] 


47CFRPart73 

[MM  Docket  No.  93-311;  RM-e382J 

Radio  Broadcasting  Services;  Bagdad, 
AZ 

AGENCY:  Federal  Communications 

Commission. 

action:  Final  rule. 


1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  Sees.  303.  48  Stat,  as  amended, 
1082;  47  U.S.C.  154.  as  amended. 

$73,202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Arizona  is  amended 
by  adding  Channel  276C3  at  Bagdad. 

Federal  Communications  Commission. 
John  A.  Karousos, 

Chief,  Allocations  Bmnch,  Policy  and  Rules 
.  Division,  Mass  Media  Bureau. 
IFR  Doc.  95-14524  Filed  6-13-95;  8:45  am) 

BILUNO  CODE  6712-01-F 


SUMMARY:  This  document  allots  Channel 
276C3  to  Bagdad,  Arizona,  as  that 
community's  second  local  aural 
transmission  service,  in  response  to  a 
petition  for  rule  making  filed  by  Chris 
Sarros.  See  59  FR  43,  January  3, 1994. 
Bagdad  is  located  within  320  kilometers 
(199  miles)  of  the  United  States-Mexico 
border  and  therefore,  concurrence  of  the 
Mexican  government  in  this  proposal 
was  obtained.  Coordinates  used  for 
Channel  276C3  at  Bagdad  are  34-28-50 
and  113-20-08.  With  this  action,  the 
proceeding  is  terminated. 
DATES:  Effective  July  24,  1995.  The 
window  period  for  filing  applications 
on  Channel  276C3  at  Bagdad,  Arizona, 
will  open  on  July  24, 1995,  and  close  on 
August  24,  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Joyner,  Mass  Media  Bureau,  (202) 
418-2180.  Questions  related  to  the 
window  application  filing  process  for 
Channel  276C3  at  Bagdad  should  be 
addressed  to  the  Audio  Services 
Division,  FM  Branch,  (202)  418-2700. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  93-311, 
adopted  June  2,  1995,  and  released  June 
9, 1995.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC's  Reference 
Center  (Room  239),  1919  M  Street,  NVV., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy 
contractors,  International  'Transcription 
Service,  Inc.,  (202)  857-3800,  located  at 
1919  M  Street.  NW.,  Room  246,  or  2100 
M  Street,  NW.,  Suite  140,  Washington, 
DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 


47  CFR  Part  73 

[MM  Docket  No.  92-246,  RM-8091] 

Television  Broadcasting  Services; 
Ridgecrest,  CA 

agency:  Federal  Communications 

Commission. 

ACTION:  Final  rule;  petition  for 

reconsideration. 

SUMMARY:  This  document  denies  the 
petition  for  reconsideration  filed  by 
Valley  Public  Television  of  the  Report 
and  Order.  58  FR  58833  (  November  4, 
1993).  in  which  the  Commission 
dismissed  Valley's  proposal  either  to 
substitute  Channel  *41  for  Channel  *25 
or  place  a  site  restriction  on  Channel 
*25  at  Ridgecrest,  California,  after 
Valley  requested  and  was  granted 
dismissal  of  the  application  which  it 
intended  to  accommodate.  The 
Commission  determined  that  the  reason 
given  in  support  of  the  petition  for 
reconsideration,  to  accommodate 
Valley's  future  plan  to  apply  for 
Channel  "39  at  Bakersfield,  California, 
was  speculative  and  did  not  warrant 
reconsideration  of  its  action  dismissing 
the  Ridgecrest  proposal.  With  this 
action,  this  proceeding  is'terminated. 
EFFECTIVE  DATE:  June  14,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Victoria  M.  McCauley,  Mass  Media 
Bureau,  (202)  776-1653. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's 
Memorandum  Opinion  and  Order,  MM 
Docket  No.  92-246.  adopted  June  1, 
1995  and  released  June  9, 1995.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center  (Room  239),  1919 
M  Street,  NW.,  Washington  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors,  International 


Transcription  Service,  Inc.,  (202)  857- 
3800,  2100  M  Street.  NW..  Suite  140, 
Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Television  broadcasting. 
Federal  Communications  Commission. 
Douglas  W.  Webbink. 

Chief  Policy  and  Rules  Division,  Mass  Media 
Bureau. 
(FR  Doc.  95-14525  Filed  6-13-95;  8:45  am) 

BILLMG  CODE  6712-01-F 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  18 
RIN  1018-AD21 

Marine  Mammals;  Incidental  Take 
During  Specified  Activities 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Final  rule. 

SUMMARY:  The  Fish  and  Wildlife  Service 
(Service)  hereby  extends  for  an 
additional  60  days  through  August  15, 
1995,  the  final  regulations  that  authorize 
and  govern  the  incidental,  unintentional 
take  of  small  numbers  of  polar  bear  and 
walrus  during  year-around  oil  and  gas 
industry  operations  (exploration, 
development,  and  production)  in  the 
Beaufort  Sea  and  adjacent  north  coast  of 
Alaska. 

DATES:  This  rule  will  be  effective  on 
June  14,  1995.  It  extends  the  effective 
period  of  regulations  that  appear  at  50 
CFR  Part  18,  Subpart  J,  for  60  days 
through  August  15. 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  McGillivary,  Supervisor,  Office  of 
Marine  Mammals  Management, 
Anchorage,  AK,  at  (907)  786-3800;  or 
Jeff  Horwath,  U.S.  Fish  and  Wildlife 
Service,  at  (703)  385-1718. 
SUPPLEMENTARY  INFORMATION:  Under 
provisions  of  section  101(a)(5)(A)  of  the 
Marine  Mammal  Protection  Act  of  1972, 
as  amended  (MMPA),  the  taking  of 
small  numbers  of  marine  mammals  may 
be  allowed  incidental  to  specified 
activities  other  than  commercial  fishing 
if  the  Director  of  the  Service  finds, 
based  on  the  best  scientific  evidence 
available,  that  the  cumulative  total  of 
such  taking  over  a  five-year  period  will 
have  negligible  effect  on  these  species 
and  will  not  have  an  unmitigable 
adverse  impact  on  the  availability  of 
these  species  for  subsistence  uses  by 
Alaskan  Natives.  If  these  findings  are 
made,  the  Servicers  required  to 
establish  specific  regulations  for  the 


activity  that  set  forth:  permissible 
methods  of  taking;  means  of  effecting 
the  least  practicable  adverse  impact  on 
the  species  and  their  habitat  and  on  the 
availability  of  the  species  for 
subsistence  uses;  and.  requirements  for 
monitoring  and  reporting. 

On  December  17,  1994,  BP 
Exploration  (Alaska),  Inc.,  for  itself  and 
on  behalf  of  14  other  energy  related 
entities  (hereafter  collectively  referred 
to  as  "Industry")  petitioned  the  Service 
to  promulgate  regulations  pursuant  to 
section  101(a)(5)(A)  of  the  MMPA.  A 
proposed  rule  was  published  by  the 
Service  on  December  30, 1992  (57  FR 
62283),  with  a  75-day  comment  period 
that  expired  on  March  15,  1993. 

The  proposed  rule  announced  that  the 
Service  had  prepared  a  draft 
Environmental  Assessment  in 
conjunction  with  the  rulemaking  action; 
and  that  when  a  final  decision  was 
made  on  the  Industry  applications  for 
incidental  take  authority,  the  Service 
would  decide  whether  this  was  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment 
within  the  meaning  of  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969  (NEPA).  On  April  26,  1993, 
following  the  close  of  the  proposed 
rule's  comment  period,  the  Service 
concluded  in  a  Finding  of  No 
Significant  Impact  (FONSI)  that  this  was 
not  a  major  Federal  action  under  the 
NEPA  and  preparation  of  an 
Environmental  Impact  Statement  was 
not  required. 

Subsequently,  on  November  16,  1993, 
the  Service  published  final  regulations 
in  the  Federal  Register  (58  FR  60402) 
effective  December  16, 1993,  to 
authorize  and  govern  the  incidental, 
unintentional  take  of  small  numbers  of 
polar  bear  and  walrus  during  Industry 
operations  (exploration,  development, 
and  production)  year-round  in  the 
Beaufort  Sea  and  adjacent  northern 
coast  of  Alaska.  The  Service  concluded 
in  the  final  rule,  based  on  the  best 
scientific  evidence  available,  that  the 
cumulative  total  of  such  taking  by 
Industry  over  a  five-year  period  would 
have  a  negligible  effect  on  these  species 
and  would  not  have  an  unmitigable 
adverse  impact  on  the  availability  of 
these  species  for  subsistence  used  by 
Alaskan  Natives. 

However,  although  the  MMPA 
authorizes  regulations  to  be  used  for 
periods  of  up  to  five  years,  the  Service's 
final  regulations  were  initially  effective 
only  for  an  18-month  period  through 
June  16,  1995,  as  a  result  of  additional 
provisions  in  the  final  regulations. 
These  provisions  stipulate  that 
extension  of  the  final  regulations  for  an 
additional  42  months  for  the  full  five- 


year  term  authorized  by  the  MMPA 
(through  December  15, 1998)  is 
contingent  upon  the  following:  (1) 
Within  a  period  of  18  months  from  the 
effective  date  of  this  rulemaking,  the 
Service  must  develop  and  begin 
implementing  a  Polar  Bear  Habitat 
Conservation  Strategy  (Strategy), 
pursuant  to  the  management  planning 
process  in  section  115  of  the  MMPA, 
and  in  furtherance  of  the  goals  of  Article 
II  of  the  1973  International  Agreement 
on  the  Conservation  of  Polar  Cears  (1973 
Agreement);  (2)  the  identification  and 
designation  of  special  considerations  of 
closures  of  any  polar  bear  habitat 
components  to  be  further  protected;  (3) 
public  notice  and  comment  on  those 
considerations  of  closures;  (4) 
affirmative  findings  of  the  Secretary  of 
the  Interior;  and  (5)  public  notice  and 
comment  on  the  Secretary's  intention  to 
extend  the  term  of  the  incidental  lake 
regulations  for  a  period  not  to  exceed  a 
total  of  five  years. 

The  final  rule  explained  the 
additional  requirement  to  develop  a 
Strategy  as  follows: 

In  addition  to  its  responsibilities  under  the 
IMMPAl,  the  Department  of  the  Inferior  has 
further  responsibilities  under  the  1973 
multilateral  Polar  Bear  Agreement. 
Specifically,  Article  II  of  the  Agreement 
requires  that: 

Each  contracting  Party  shall  take 
appropriate  action  to  protect  the  ecosystems 
of  which  polar  bears  are  a  part,  with  special 
attention  to  habitat  components  such  as 
denning  and  feeding  sites  and  migration 
patterns  *   •   * 

In  comport  with,  and  to  meet  more  fully 
the  intent  of  the  Agreement,  under  this  final 
rulemaking,  within  18  months  of  its  effective 
date,  the  Service  has  been  directed  by  the 
Secretary  of  the  Interior  to  develop  and  begin 
implementing  a  strategy  for  the  identification 
and  protection  of  important  p^lar  bear 
habitats.  Development  of  such  strategy  will 
be  done  as  part  of  the  Service's  management 
plan  process  pursuant  to  Section  115  of  the 
IMMPA],  and  in  cooperation  with  signatories 
to  the  Polar  Bear  Agreement,  the  Department 
of  State,  the  State  of  Alaska,  Alaskan  Natives, 
Industry,  conservation  organizations,  and 
academia. 

The  Service  has  developed  a  draft 
Strategy,  published  notice  of  its 
availability  in  the  Federal  Register 
(February  28.  1995.  at  60  FR  10868).  and 
sought  review  and  comment  on  it.  The 
draft  Strategy  was  developed  with  the 
involvement  and  input  of  Alaskan 
Natives.  Industry,  the  National 
Biological  Service,  that  State  of  Alaska, 
conservation  organizations,  academia, 
and  others.  Its  includes  Native 
traditional  knowledge  on  polar  bear 
behavior  and  habitat  use. 

The  draft  Strategy  identifies  and 
designates  important  polar  bear  feeding 
ailTi  denning  areas  and  proposes 


measures  for  enhanced  consideration  of 
these  areas  fix>m  oil  and  gas  exploration, 
development,  and  production.  It  also 
proposes  additional  measures  for  polar 
bear  habitat  protection  in  furtherance  of 
the  goals  of  the  1973  Agreement.  These 
measures  consist  of  a  proposed  Native 
Village  Communication  Plan,  creation 
and  support  of  a  Polar  Bear  Advisory 
Council,  and  development  of 
International  Conservation  Initiatives. 
The  draft  Strategy  also  identifies 
research  needs  related  to  habitat  use  and 
relative  importance  of  habitat  types,  and 
effects  of  contaminants  and  industrial 
activities  on  polar  bears. 

The  original  60-day  period  to 
comment  on  the  draft  Strategy  would 
have  expired  on  May  1,  1995.  However, 
on  May  8,  1995,  the  Service  announced 
in  the  Federal  Register  (60  FR  22584) 
that  it  had  extended  the  comment 
period  for  an  additional  15  days  through 
May  16, 1995.  It  was  extended  in 
response  to  several  April  28,  1995 
letters  that  requested  a  30-day 
extension;  those  requests  stated  that 
additional  time  was  needed  to  complete 
a  review  of  the  draft  Strategy. 

While  the  Service  agreed  to  extend 
the  comment  period,  it  was  determined 
that  a  30-day  extension  would  not  allow 
us  adequate  time  to  analyze  comments 
and  to  make  a  decision  on  the  draft 
Strategy  and  on  the  associated  proposed 
rule  that  was  published  in  the  Federal 
Register  on  March  17, 1995,  (60  FR 
14408)  to  extend  the  effective  period  of 
incidental  take  regulations  at  50  CFR 
Part  18,  Subpart  J.  Because  of  the  short 
timeframes  involved,  it  was  determined 
that  the  draft  Strategy's  comment  period 
could  only  be  extended  for  15  days 
through  May  16,  1995.  This  deadline 
also  coincided  with  the  close  of  the  v 

comment  period  on  the  proposed  rule  to 
extend  the  incidental  take  regulations  at 
50  CFR  Part  18,  Subpart  J  for  an 
additional  42  months. 

For  the  reasons  set  out  in  the  Service's 
proposed  rule  of  March  17.  1995.  (as 
identified  in  the  previous  paragraph)  to 
extend  the  effective  period  of  incidental 
take  regulations,  and  in  the  final 
Beaufort  Sea  rule  published  on 
November  16,  1993,  the  Service 
proposed  to  extend  the  regulations  in  50 
CFR  Part  18,  Subpart  J  for  the  full  five- 
year  term  authorized  by  the  MMPA. 
Thus,  the  regulations  currently  in  effect 
from  December  16,  1993,  through  June 
16,  1995,  would  not  expire  but  rather 
would  be  extended  through  December 
15,  1998.  The  proposal  to  extend  the 
final  Beaufort  Sea  regulations  was  made 
on  the  basis  that  the  Service's  draft 
Strategy,  if  adopted,  would  meet  the 
stipulations  in  those  regulations.  The 
Service  believes  that  the  total  expected 
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takings  of  polar  bear  and  walrus  during 
energy  operations  will  have  a  negligible 
impact  on  these  species,  and  there  will 
be  no  unmitigable  adverse  impacts  on 
the  availability  of  these  species  for 
subsistence  uses  by  Alaskan  Natives.  If 
the  provisions  of  the  draft  Strategy  are 
adopted,  and  its  implementation  is 
initiated,  the  requirements  of  the 
Beaufort  Sea  regulations  will  have  been 
met,  and  they  can  extend  for  an 
additional  42  months. 

However,  the  Service  has  determined 
that  completion  of  the  final  Strategy 
cannot  be  achieved  by  June  16,  1995, 
because  of  extensive  public  interest  and 
the  substantial  number  of  comments 
received  concerning  the  draft  Strategy. 
Under  current  circumstances,  which 
indicate  that  Beaufort  Sea  oil  and  gas 
activities  continue  to  pose  no  more  than 
a  negligible  impact  to  polar  bear  and 
walrus,  a  short-term  extension  of  the 
incidental  take  regulations  is  in  order  so 
that  a  full  and  fair  review  of  all  public 
comments  on  the  draft  Strategy  can  be 
made.  The  Service  finds  that  an 
extension  of  60  days  will  not  affect  its 
"negligible  impact"  finding  or  its 
finding  that  oil  and  gas  activities  in  the 
Beaufort  Sea  will  not  have  an 
unmitigable  adverse  effect  on  the 
availability  of  polar  bear  and  walrus  for 
subsistence  uses.  The  Service  therefore 
is  extending  the  effective  period  of  the 
Beaufort  Sea  regulations  for  an 
additional  60  days  through  August  15. 
1995.  This  is  a  prudent  and  justifiable 
action  that  will  allow  time  to  adequately 
review  comments,  finalize  the  Strategy, 
and  begin  its  implementation. 

This  final  rule  action  neither  reopens 
the  comment  period  on  either  the  draft 
Strategy  or  the  proposed  rule  to  extend 
the  period  of  effectiveness  of  the 
Beaufort  Sea  regulations  through 
December  15,  1998,  nor  does  it  complete 
the  Service's  decision  making  on  the 
March  17, 1995,  proposed  rule  to  extend 
the  effective  date  of  those  final 
regulations  through  December  15,  1998. 
It  merely  extends  for  60  days  the 
effectiveness  of  the  Beaufort  Sea 
regulations  during  which  time  the 
Service  will  analyze  public  comments 
and  make  final  decisions  on  the  Strategy 
and  the  March  17,  1995,  proposed  rule. 
The  new  final  decision  date  of  August 
15,  1995,  will  be  the  same  for  both 
documents  (i.e..  the  Strategy  and  the 
proposed  rule). 

Tnis  60-day  extension  of  the  Beaufort 
Sea  regulations  is  effective  immediately. 
The  Service  believes  there  is  good  cause 
to  take  this  immediate  action  because  of 
extensive  public  interest,  the  need  to 
thoroughly  consider  the  substantial 
number  of  comments  that  were 
submitted  and  to  make  any  necessary 


and  appropriate  changes  to  the  draft 
Strategy  prior  to  making  final  decisions 
on  both  the  draft  Strategy  and  proposed 
rule  to  extend  the  Beaufort  Sea 
regulations,  and  because  to  do  otherwise 
would  cause  the  Beaufort  Sea 
regulations  to  lapse,  thereby  denying 
Industry  the  basic  protections  afforded 
by  the  MMPA's  section  101(a)(5)(A). 
While  prudent  policy  calls  for  further 
deliberation  on  the  draft  Strategy,  there 
is  no  biological  justification  for  allowing 
the  Beaufort  Sea  regulations  to  expire. 

Required  Determinations 

During  the  rulemaking  process  to 
develop  Beaufort  Sea  regulations,  the 
Service  prepared  an  Environmental 
Assessment  with  a  FONSI  on  Industry's 
proposed  actions.  This  rule  was  not 
subject  to  review  by  the  Office  of 
Management  and  Budget  under 
Executive  Order  12866.  Under  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601 
et  seq.,  it  was  also  determined  the  rule 
would  not  have  a  significant  economic 
effect  on  a  substantial  number  of  small 
entities.  Furthermore,  the  final  rule  was 
not  expected  to  have  a  potential  takings 
implication  under  Executive  Order 
12630  because  it  authorized  incidental, 
but  not  intentional,  take  of  polar  bear 
and  walrus  by  Industry  and  thereby 
exempts  them  from  civil  and  criminal 
liability.  The  rule  also  did  not  contain 
policies  with  federalism  implications 
sufficient  to  warrant  preparation  of  a 
Federalism  Assessment  under  Executive 
Order  12612.  The  above  identified 
required  determinations  associated  with 
the  Service's  original  rulemaking 
process  associated  with  the  Beaufort  Sea 
are  still  valid  for  this  current  final  rule. 

The  collections  of  information 
associated  with  this  final  rule  have  been 
approved  by  tRe  Office  of  Management 
and  Budget  under  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501  et  seq.) 
and  assigned  clearance  number  1018- 
0070. 

List  of  Subjects  in  50  CFR  Part  18 

Administrative  practice  and 
procedure.  Imports,  Indians.  Marine 
mammals..Transportation. 

For  the  reasons  set  forth  in  the 
preamble.  Part  18.  Subchapter  B  of 
Chapter  1.  Title  50  of  the  Code  of 
Federal  Regulations  is  amended  as  set 
forth  below: 

PART  1&— MARINE  MAMMALS 

1.  The  authority  citation  for  50  CFR 
Part  18  continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361  et  seq. 

2.  Section  18.122  of  Subpart  J  is 
revised  to  read  as  follows: 


§  1 8. 1 22    Enecti ve  dates. 

Regulations  in  this  subpart,  originally 
effective  for  an  18-month  period  from 
December  16. 1993,  through  June  16, 
1995,  will  continue  in  effect  for  an 
additional  60-day  period  through 
August  15,  1995,  for  oil  and  gas 
exploration,  development,  and 
production  activities. 

Dated:  June  5, 1995. 
George  T.  Frampton,  Jr.. 

Assistant  Secretary  for  Fish  and  Wildlife  and 

Parks. 

(FR  Doc.  95-14512  Filed  6-13-95;  8:45  ami 

BILLING  CODE  4310-65-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  301 

[Docket  No.  950106003-6070-02;  I.D. 
060895A] 

Pacific  Halibut  Fisheries 

agency:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Inseason  action;  non-treaty 

commercial  fishing  period  limits  in 

Area  2A. 

SUMMARY:  The  Assistant  Administrator 
for  Fisheries,  NOAA,  on  behalf  of  the 
International  Pacific  Halibut 
Commission  (IPHC).  publishes  this 
inseason  action  pursuant  to  IPHC 
regulations  approved  by  the  U.S. 
Government  to  govern  the  Pacific 
halibut  fishery.  This  action  is  intended 
to  enhance  the  conservation  of  the 
Pacific  halibut  stock  in  order  to  help 
sustain  it  at  an  adequate  level  in  the 
northern  Pacific  Ocean  and  Bering  Sea. 
EFFECTIVE  DATE:  8i00  a.m.  through  6:00 
p.m.,  July  5, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steven  Pennoyer,  907-586-7221; 
William  W.  Stelle,  Jr.,  206-526-6140;  or 
Donald  McCaughran,  206-634-1838. 
SUPPLEMENTARY  INFORMATION:  The  IPHC. 
under  the  Convention  between  the 
United  States  of  America  and  Canada 
for  the  Preservation  of  the  Halibut 
Fishery  of  the  Northern  Pacific  Ocean 
and  Bering  Sea  (signed  at  Ottawa. 
Ontario,  on  March  2, 1953),  as  amended 
by  a  Protocol  Amending  the  Convention 
(signed  at  Washington,  DC,  on  March 
29,  1979),  has  issued  this  inseason 
action  pursuant  to  IPHC  regulations 
governing  the  Pacific  halibut  fishery. 
The  regulations  have  been  approved  by 
NMFS  (60  FR  14651,  March  20.  1995). 


On  behalf  of  the  IPHC.  this  inseason 
action  is  published  in  the  Federal 
Register  to  provide  additional  notice  of 
its  effectiveness,  and  to  inform  persons 
subject  to  the  inseason  action  of  the 
restrictions  and  requirements 
established  therein. 

Inseason  Action 

1995  Halibut  Landing  Report  Number  2 

Non-Treaty  Commercial  Fishing  Period 
Limits  in  Area  2A 

The  IPHC  has  determined  that  fishing 
period  limits  will  be  required  during  the 
10-hour.  July  5. 1995,  non-treaty 
directed  commercial  fishing  period  in 
Area  2 A  to  avoid  exceeding  the  91,052 
pounds  (41.30  metric  tons)  catch  limit. 
Fishing  period  limits  as  indicated  in  the 
following  table  will  be  in  effect  for  this 


opening.  Note  that  the  fishing  period 
limits  for  the  three  smallest  vessel 
classes  have  all  been  set  at  the  same 
level. 


Vessel  class 

Fishing  period  limit 
(pounds) 

Letter 

Length 

Dressed, 
head  on 

Dressed, 
head 
off* 

0-25  

26-30  

31-35  

36-40  

41-45  

A 
B 
C 
D 

E 
F 
G 
H 

225 
225 
225 

530 
570 
675 
755 
1.135 

200 
200 
200 
465 
500 

46-50  

51-55  

56+  

595 

665 

1.000 

•Weights  are  after  2  percent  has  been  de- 
ducted for  ice  and  slime  if  fish  are  rx)t  washed 
prior  to  weighing. 


The  appropriate  vessel  length  class 
and  letter  is  printed  on  each  halibut 
license. 

The  fishing  period  limit  is  shown  in 
terms  of  dressed,  head-off  weight  as 
well  as  dressed,  head-on  weight 
although  fishermen  are  reminded  that 
regulations  require  that  all  halibut  from 
Area  2A  be  landed  with  the  head  on. 

The  fishing  period  limit  applies  to  the 
vessel,  not  the  individual  fisherman, 
and  any  landings  over  the  vessel  limit 
will  be  subject  to  forfeiture  and  fine. 

Dated:  June  9. 1995. 
Richard  W.  Surdi, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
[FR  Doc.  95-14552  Filed  6-13-95;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  tt>e  poblic  of  the  proposed 
issuance  of  rules  and  regulatioos.  The 
purpose  of  these  notices  is  to  grve  interested 
persons  an  opportunity  to  participate  in  ttie 
oile  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Parts  357  and  382 
[Docket  No.  RIM95-1 2-000] 

Minimum  Filing  Requirements  for 
FERC  Form  No.  6,  Annual  Report  for 
Oil  Pipelines 

June  8.  1995. 

AGENCY:  Federal  Energy  Regulatory 

Commission.  DOE. 

ACTION:  Notice  of  Proposed  Rulemaking. 

SUMMARY:  The  Commission  is  proposing 
to  revise  the  filing  requirements  for 
FERC  Form  No.  6,  Annual  Report  of  Oil 
Pipeline  Companies,  and  to  exempt 
certain  oil  pipeline  companies  with 
minimal  jurisdictional  revenues  jirom 
paying  annual  charges.  The  proposed 
rule  would  exempt  from  filing  Form  No. 
6  those  pipelines  whose  jurisdictional 
op>erating  revenues  are  at  or  below 
$100,000  for  each  of  the  three  preceding 
calendar  years.  Those  companies  that 
will  be  exempt  from  filing  Form  No.  6 
must  nevertheless  prepare  and  file  page 
700  of  Form  No.  6.  The  Commission 
also  proposes  to  relieve  those 
companies  not  required  to  file  Form  No. 
6  from  the  obligation  to  pay  annual 
charges  to  the  Commission. 
DATES:  Comments  are  due  on  or  before 
July  14,  1995. 

ADDRESSES:  An  original  and  14  copies  of 
written  comments  on  this  proposed  rule 
must  be  filed  in  Docket  No.  RM95-12- 
000  and  should  be  addressed  to:  Office 
of  the  Secretary.  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street,  NE..  Washington,  DC 
20426. 

FOR  FURTHER  INFORMATION  CONTACT: 
Harris  S.  Wood,  Office  of  the  General 
Counsel,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
N.E.,  Washington.  DC  20426. 
Telephone:  (202)  208-0224. 
SUPPLEMENTARY  INFORMATION:  In 
addition  to  publishing  the  full  text  of 


this  document  in  the  Federal  Register. 

the  Commission  also  provides  all 
interested  f)ersons  an  opportunity  to 
inspect  or  copy  the  contents  of  this 
document  during  normal  business  hours 
in  Room  3104,  941  North  Capitol  Street. 
NE..  Washington.  DC  20426.  The 
Commission  Issuance  Posting  System 
(dPS),  an  electronic  bulletin  board 
service,  provides  access  to  the  texts  of 
formal  documents  issued  by  the 
Commission.  CIPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  dialing  (202)  208-1397.  To 
access  CIPS,  set  your  communications 
software  to  19200, 14400,  12000.  9600. 
7200,  4800,  2400  or  1200  bps.  full 
duplex,  no  parity,  8  data  bits,  and  1  stop 
bit.  The  full  text  of  this  document  will 
be  available  on  CIPS  for  60  days  from 
the  date  of  issuance  in  ASCII  and 
WordPerfect  5.1  format.  After  60  days 
the  document  will  be  archived,  but  still 
accessible. 

The  complete  text  on  diskette  in 
WordPerfect  format  may  also  be 
purchased  from  the  Commission's  copy 
contractor.  La  Dom  Systems 
Corporation,  also  located  in  Room  3104. 
941  North  Capitol  Street.  NE.. 
Washington,  DC  20426. 

Notice  of  Proposed  Rulemaking 

The  Federal  Energy  Regulatory 
Commission  (Commission)  proposes  to 
revise  the  filing  requirements  for  FERC 
Form  No.  6,  Annual  Report  of  Oil 
Pipeline  Companies  (Form  No.  6).  and 
exempt  certain  oil  pipeline  companies 
with  minimal  jurisdictional  revenues 
from  the  requirement  for  paying  annual 
charges.  These  changes  are  proposed  to 
become  effective  30  days  after  the 
publication  of  a  final  rule  in  this 
proceeding  in  the  Federal  Register. 

The  Commission  proposes  to  exempt 
from  the  requirements  to  prepare  and 
file  Form  No.  6.  those  pipelines  whose 
jurisdictional  operating  revenues  are  at 
or  below  $100,000  for  each  of  the  three 
preceding  calendar  years.'  For  the 
reasons  appearing  below,  those 
companies  that  will  be  exempt  from 
filing  Form  No.  6  must  nevertheless 


prepare  and  file  page  700  of  Form  No. 
6. 

The  Commission  also  proposes  to 
relieve  those  companies  not  required  to 
file  Form  No.  6  from  the  obligation  to 
pay  annual  charges  to  the  Commission. 

I.  Background 

Order  No.  561  ^  was  issued  on 
October  22. 1993.  to  comply  with  the 
Energy  Policy  Act  of  1992  (Act  of 
1992).3  which  required  that  the 
Commission  establish  a  simplified  and 
generally  applicable  method  of  oil 
pipeline  rate  regulation.  Thereafter,  on 
October  28. 1994.  the  Commission 
issued  Order  No.  571.  which  established 
certain  filing  requirements  for  oil 
pipelines  seeking  cost-of-service  rate 
treatment  and  promulgated  changes  to 
Form  No.  6.* 

The  Commission's  regulations 
currently  require  each  jurisdictional  oil 
pipeline  company  to  submit  Form  No.  6 
annually,  reflecting  the  operating  results 
and  the  financial  condition  of  the 
company  involved,  irrespective  of  the 
size  of  the  company.* 

n.  Public  Reporting  Burden 

The  Commission  estimates  the  public 
reporting  burden  for  the  collections  of 
information  under  the  proposed  rule 
will  be  reduced  for  Form  No.  6  by  about 
14  percent.  These  estimates  include  the 
time  for  reviewing  instructions, 
researching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  The 
current  annual  reporting  burden 
associated  with  these  information 
collection  requirements  is  as  follows: 
Form  No.  6:  22,572  hours,  148 
responses,  and  148  respondents.^ 
The  proposed  rule  will  reduce  the 
existing  reporting  burden  associated 
with  Form  No.  6  by  an  estimated  2,838 
hours  annually,  or  an  average  of  129 
hours  per  response  based  on  an 


'  Notwithstanding  the  Commission's  proposal  to 
establish  a  threshold  exemption  from  filing  FERC 
Fonn  No.  6,  all  jurisdictional  oil  pipelines  will 
continue  to  be  subject  to  the  Commission's 
accounting  and  recordkeeping  requirements  (e.g., 
IB  CFR  Parts  351.  352.  and  356). 


*  Revisions  to  Oil  Pipeline  Regulations  Pursuant 
to  the  Energy  Policy  Act  of  1992.  Order  No.  561. 
Ill  FERC  Stats.  &  Regs.  1  30.985  (1993);  Order  on 
Rehearing.  Order  No.  561-A.  in  FERC  Stats.  &  Regs. 
1  31.000(1994). 

M2  U.S.C.  7172  note  (West  Supp.  1993). 

<  Cost-of-Service  Reporting  and  Filing 
Requirements  for  Oil  Pipelines,  III  FERC  Stats,  ft 
Regs.  1  31.006(1994). 

»  18  CFR  357.2. 

»  These  numbers  are  based  on  an  average  of 
respondents  expected  to  file  Form  No.  6.  The 
number  of  respondents  actually  filing  the  Form  No. 
6  may  vary  slightly  each  year. 


estimated  22  oil  pipelines  who  will  be 
exempt  from  the  filing  requirements  of 
Form  No.  6  but  not  from  the  filing 
requirements  of  pace  700. 

Comments  regarding  these  burden 
estimates  or  any  other  aspect  of  these 
collections  of  information,  including 
suggestions  for  reducing  this  burden, 
can  be  sent  to  the  Federal  Energy 
Regulatory  Commission,  941  North 
Capitol  Street.  N.E..  Washington.  DC 
20426  (Attention:  Michael  Miller, 
Information  Services  Division.  (202) 
208-1415];  and  to  the  Office  of 
Information  and  Regulatory  Affairs  of 
OMB  (Attention:  Desk  Officer  for 
Federal  Energy  Regulatory 
Commission),  FAX:  (202)  395-5167. 

III.  Discussion 

A.  Form  No.  6 

Form  No.  6  provides  the  Commission 
uith  financial  and  operational  data  for 
the  proper  administration  of  the 
Commission's  responsibilities  for  rate 
regulation  of  oil  pipelines  under  the 
Interstate  Commerce  Act.  as  amended.^ 
and  the  Act  of  1992.  In  a  like  manner, 
the  Commission  requires  the  other 
entities  it  regulates  to  submit  annual 
financial  and  operational  data. 
However,  the  Commission  has 
established  minimum  filing  thresholds 
for  submission  of  annual  reports  for 
both  electric  utilities  and  natural  gas 
companies.*  For  example,  a  natural  gas 
pipeline  is  only  required  to  submit  an 
annual  report  if  its  total  gas  sales  or 
volumes  transported  exceeds  200,000 
Mcf  in  each  of  the  three  previous 
calendar  years.  This  has  allowed  the 
Commission  to  maintain  data  on  the 
more  significant  pipelines  and  yet  has 
allowed  those  whose  operations  are 
minimal  to  avoid  the  regulatory  expense 
and  burden  of  filing  reports  which 
would  be  of  limited  statistical 
importance  to  the  Commission.  The 
Commission  here  intends  to  provide  the 
same  type  of  relief  from  the  annual 
filing  burden  and  expense  for  oil 
pipelines  with  limited  jurisdictional 
activity. 

The  Commission  proposes  to  establish 
a  filing  threshold  for  Form  No.  6  based 
on  the  annual  jurisdictional  operating  ' 
revenues  of  an  oil  pipeline  company. 
While  the  filing  thresholds  for  electric 


'49App.  U.S.C.  1  (1988). 

"For  electric  utilities  and  licensees,  see  18  CFR 

141.1  and  141.2  and  General  Instruction  1. 
Classification  of  Utilities  of  the  Uniform  System  of 
Accounts  Prescribed  for  Public  Utilities  and 
Licensees.  18  CFR  Part  101. 

For  natural  gas  companies,  see  18  CFR  260.1  and 

260.2  and  General  Instruction  1.  Classification  of 
Utilities  of  the  Uniform  System  of  Accounts 
Prescritied  for  Natural  Gas  Companies,  18  CFR  Part 
201. 


utilities  and  natural  gas  companies  are 
stated  in  volumes,  the  Commission 
believes  that  a  volumetric  threshold  is 
not  appropriate  for  oil  pipelines.® 

Analysis  of  the  146  oil  pipelines  that 
filed  Form  No.  6  for  the  1993  reporting 
year  indicates  three  natural  breaks  in 
jurisdictional  operating  revenues  that 
could  be  used  to  establish  a  minimum 
filing  threshold: 

$100,000  level— 22  oil  pipelines,  or  15 
percent  of  the  1993  total,  had  jurisdictional 
operating  revenues  at  or  below  this  levSl. 

$300,000  level— 32  oil  pipelines,  or  22 
percent  of  the  1993  total,  had  jurisdictional 
operating  revenues  at  or  below  this  level. 

$1,000,000  level— 38  oil  pipelines,  or  26 
percent  of  the  1993  total,  had  jurisdictional 
operating  revenues  at  or  below  this  level. 

The  Commission  proposes  to  establish 
the  minimum  reporting  threshold  for  oil 
pipeline  companies  to  file  Form  No.  6 
at  the  $100,000  level  of  jurisdictional 
operating  revenues.  This  level  will 
exempt  companies  with  minimal 
jurisdictional  transactions  from  the 
burdens  associated  with  preparation  of 
the  annual  report,  yet  the  Commission 
should  continue  to  have  statistically 
valid  data  for  its  use  in  oil  pipeline  rate 
regulation. 

For  both  electric  utilities  and  natural 
gas  companies,  the  Commission's 
regulations  require  a  company  to  look  to 
its  three  immediately  preceding 
reporting  years  to  determine,  inter  alia, 
whether  it  is  exempt  from  filing  an 
annual  report  with  the  Commission. '^  If 
a  regulated  company  had  been  exempt 
from  reporting  and  exceeds  the 
minimum  filing  threshold  for  each  of 
the  three  immediately  preceding 
calendar  years,  it  would  be  required  to 
file  an  annual  report  for  the  current 
reporting  year.  Thereafter,  the  company 
would  be  required  to  file  an  annual 
report  until  the  level  of  its  operations 
falls  below  the  established  threshold  for 
the  three  immediately  preceding 
calendar  years,  at  which  time  it  would 
again  become  exempt  from  the  annual 
report  requirement.  This  three-year 


"In  establishing  annual  charges  for  the  companies 
it  regulates,  the  Commission  considered  the  use  of 
a  volumetric  standard  in  setting  annual  charges  for 
oil  pipelines,  but  rejected  such  an  approach.  It 
found,  for  the  reasons  stated  in  that  proceeding,  that 
the  operating  revenue  approach  for  setting  annual 
fees  would  most  fairly  and  equitably  distribute  the 
oil  program  cost.  See  Annual  Charges  Under  the 
Omnibus  Budget  Reconciliation  Act  of  1986.  FERC 
Stats.  &  Regs..  Preambles  (1986-1990)  1  30.746 
(1987)  at  pp.  30.631-30.634.  For  the  reasons  stated 
in  that  proceeding,  the  Cpmmission  believes  that 
jurisdictional  operating  revenues  is  the  appropriate 
basis  for  exemption  of  filing  Form  No.  6. 

'"In  the  case  of  a  newly  established  jurisdictional 
entity,  the  projected  data  of  the  company  would  be 
the  basis  for  determining  whether  an  annual  report 
would  be  required  for  its  first  year  of  operations. 
See  18  CFR  Parts  101  and  201.  General  Instruction 
1.  Classification  of  Utilities,  paragraph  C. 


approach  was  established  to  guard 
against  anomalies  in  the  operations  of  a 
regulated  company  and  to  provide  some 
measure  of  stability  in  the  annual 
reports,  while  not  imposing  an  undue 
burden  on  companies  which  were 
clearly  showing  a  pattern  of  operations 
below  the  established  minimum 
thresholds. 

The  Commission  proposes  to  require 
the  same  three-year  test  for  oil  pipelines 
to  see  if  they  meet  the  minimum 
exemption.  That  is,  a  pipeline  will  be 
exempt  from  preparing  and  filing  FERC 
Form  No.  6  if  its  jurisdictional  operating 
revenues  for  the  three  calendar  years 
immediately  preceding  the  current 
reporting  yea?  were  $100,000  or  less  per 
reporting  year.  For  a  newly  established 
pipeline  without  three  years  of 
operations,  the  company,  as  is  now 
required  for  electric  utilities  and  natural 
gas  companies,  would  use  projected 
data  to  determine  whether  Form  No.  6 
needs  to  be  filed. 

Order  No.  571  amended  Form  No.  6 
by  requiring,  inter  alia,  that  a  new  page 
700  be  incorporated  into  Form  No.  6. 
This  page  requires  an  oil  pipeline  to 
report  its  total  annual  cost  of  service  as 
calculated  under  the  Opinion  No.  154- 
B  methodology. 1*  its  operating  income, 
and  its  throughput  in  barrels  and  barrel- 
miles.  This  page  is  an  integral  part  of 
the  Commission's  data  collection  efforts 
to  ensure  that  the  index  prescribed  by 
Order  No.  561  properly  tracks  industry 
costs.  Page  700  provides  shippers  with 
the  necessary  information  to  serve  as  a 
preliminary  screening  tool  for  pipeline 
rate  filings.  It  is  designed  to  enable 
shippers  to  compare  proposed  changes 
in  rates  against  the  change  in  the  level 
of  a  pipeline's  cost  of  service,  to 
compare  the  change  in  a  shipper's 
individual  rate  with  the  change  in  a 
pipeline's  average  company-wide  barrel- 
mile  rate,  and  to  determine  whether  to 
challenge  a  pipeline's  indexed  rate 
increase  filings.  As  such,  page  700 
provides  the  Commission  and  the  public 
with  information  beyond  the  financial 
and  accounting  data  found  in  the  rest  of 
Form  No.  6.  Because  the  information 
found  on  page  700  is  not  readily 
available  elsewhere,  the  Commission 
proposes  to  require  those  pipelines  that 
would  be  exempt  from  filing  Form  No. 
6  to  prepare  and  file  page  700  at  the 
time  that  other  pipelines  are  required  to 


"The  Opinion  No.  154-B  methodology  is 
derived  from  the  Commission's  opinions  in 
Williams  Pipe  Line  Company.  Opinion  No.  154-B. 
31  FERC  1  61.377  (1985).  on  rehearing.  Opinion  No. 
154-C.  Williams  Pipeline  Company.  33  FERC  1 
61,327  (1985):  and  ARCO  Pipe  Line  Company. 
Opinion  No.  351.  52  FERC  1  61.055  (1990),  on 
rehearing.  Opinion  No.  351-A.  ARCO  Pipe  Line 
Company,  53  FERC  1  6r.398  (1990). 
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file  Form  No.  6  (i.e.,  on  or  before  March 
31st  of  each  year  for  the  previous 
calendar  year). 

B.  Annual  Charges 

Annual  charges  are  assessed  on  all 
jurisdictional  companies  who  file 
annual  reports  with  the  Commission  to 
assist  in  defraying  the  cost  of  regulation 
of  those  companies.  For  public  utilities 
and  natural  gas  companies,  those 
companies  who  fall  below  the  reporting 
thresh'olds  for  those  industries  are  not 
required  to  file  annual  reports,  and 
therefore  they  do  not  pay  annual 
charges  to  the  Commission.  Currently, 
all  oil  pipelines  reporting  jurisdictional 
operating  revenues  in  Form  No.  6  are 
subject  to  annual  charges.'^  The 
Commission  proposes  to  provide  the 
same  type  of  relief  from  annual  charges 
as  it  provides  with  respect  to  other 
entities  it  regulates,  by  exempting  from 
the  requirement  to  pay  annual  charges 
those  oil  pipelines  whose  annual 
jurisdictional  revenues  are  at  or  below 
the  $100,000  threshold. 

Annual  charges  for  oil  pipelines  are 
calculated  on  the  basis  of  jurisdictional 
operating  revenues.  If  an  oil  pipeline 
company  has  no  jurisdictional  operating 
revenues,  it  pays  no  annual  charge.  For 
the  1993  reporting  year,  22  of  the  146 
oil  pipeline  companies  filing  Form  No. 
6  either  had  no  jurisdictional  operating 
revenues,  or  their  jurisdictional 
operating  revenues  were  under 
$100,000.  The  remaining  124  oil 
pipelines  with  jurisdictional  operating 
revenues  over  $100,000  paid  annual 
charges  with  the  smallest  annual  charge 
amount  being  $132.  If  the  proposed 
change  in  filing  requirements  for  Form 
No.  6  had  been  in  effect  for  that 
reporting  year.  22  companies  would 
have  been  exempted  from  paying  annual 
charges.  The  total  annual  charges 
involved  based  on  1993  jurisdictional 
operating  revenues  would  amount  to 
$77  for  those  companies,  a  de  minimis 
amount. 

Based  on  the  foregoing,  the 
Commission  proposes  to  require  annual 
charges  only  of  those  oil  pipelines  that 
are  required  to  file  Form  No.  6.  This 
would  be  consistent  with  the  treatment 
accorded  public  utilities  and  natural  gas 
companies. 

rV.  Environmental  Analysis 

The  Commission  is  required  to 
prepare  an  Environmental  Assessment 
or  an  Environmental  Impact  Statement 
for  any  action  that  may  have  a 
significant  adverse  effect  on  the  human 


environment.  "  The  Commission  has 
categorically  excluded  certain  actions 
from  these  requirements  as  not  having  a 
significant  effect  on  the  human 
environment.  '^  The  action  proposed 
here  is  procedural  in  nature  and 
therefore  falls  within  the  categorical 
exclusions  provided  in  the 
Commission's  regulations."  Therefore, 
neither  an  environmental  impact 
statement  nor  an  environmental 
assessment  is  necessar>'  and  will  not  be 
prepared  in  this  rulemaking. 

V.  Regulatory  Flexibility  Act 
Certification 

The  Regulatory  Flexibility  Act  "^ 
generally  requires  the  Commission  to 
describe  the  impact  that  a  proposed  rule 
would  have  on  small  entities  or  to 
certify  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  An 
analysis  is  not  required  if  a  proposed 
rule  will  not  have  such  an  impact.  " 

Pursuant  to  section  605(b),  the 
Commission  certifies  that  the  proposed 
rules  and  amendments,  if  promulgated, 
will  not  have  a  significant  adverse 
economic  impact  on  a  substantial 
number  of  small  entities.  Rather,  the 
proposed  rules  will  relieve  small 
entities  of  the  burden  of  preparing  and 
filing  annual  reports  and  of  paying 
annual  charges  to  the  Commission. 

yi.  Comment  Procedures 

Copies  of  this  notice  of  proposed 
rulemaking  can  be  obtained  from  the 
Office  of  Public  Information,  Room 
3104,  941  North  Capitol  Street,  N.E.. 
Washington,  D.C.  20426.  Any  person 
desiring  to  file  comments  should  submit 
an  original  and  fourteen  (14)  copies  of 
such  comments  to  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street.  N.E..  Washington.  D.C. 
20426,  not  later  than  30  days  after  the 
date  of  publication  in  the  Federal 
Register. 

The  full  text  of  this  notice  of  proposed 
rulemaking  also  is  available  through  the 
Commission  Issuance  Posting  System 
(CIPS).  an  electronic  bulletin  board 
service,  which  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
Commission.  CIPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  dialing  (202)  208-1397.  To 
access  CIPS.  communications  software 


"However,  on  a  case  by  case  t>asis,  certain  oil 
pipelines  have  been  granted  waiver  of  the  Form  6 
filing  requirements. 


"Order  No.  486.  Regulations  Implementing  the 
National  Environmental  Policy  Act.  52  FR  47897 
(Dec.  17,  1987).  FERC  Statutes  and  Regulations. 
Regulations  Preambles  1986-1990  1  30.783  (1987). 

1*  18  CFR  380.4. 

'5  See  18  CFR  380.4(a)(2)(ii). 

'*5U.S.C.  601-612. 

"5  U.S.C.  605(b). 


should  be  set  to  use  300.  1200.  or  2400 
bps,  full  duplex,  no  parity.  8  data  bits, 
and  1  stop  bit.  CIPS  can  also  be  accessed 
at  9600  bps  by  dialing  (202)  208-1781. 
The  full  text  of  this  notice  will  be 
available  on  CIPS  for  30  days  from  the 
date  of  issuance.  The  complete  text  on 
diskette  in  WordPerfect  format  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  La  Dorn  Systems 
Corporation,  also  located  in  Room  3104, 
941  North  Capitol  Street,  N.E., 
Washington,  D.C.  20426. 

VII.  Information  Collection 
Requirements 

Office  of  Management  and  Budget 
(OMB)  regulations  require  OMB  to 
approve  certain  information  collection 
requirements  imposed  by  agency 
rules.  "*  While  these  proposed  rules  and 
amendments  contain  no  new 
information  collection  requirements,  we 
expect  the  proposed  rule  will  revise  and 
reduce  the  reporting  requirements  under 
existing  Form  No.  6. 

The  Commission  uses  the  data 
collected  under  Form  No.  6  to  monitor 
the  financial  and  operating  data  of  oil 
pipeline  companies  subject  to  its 
jurisdiction,  and  to  assist  in  determining 
the  reasonableness  of  rates. 

Because  of  the  proposed  revisions  and 
expected  reduction  in  public  reporting 
burden  under  Form  No.  6,  the 
Commission  is  submitting  a  copy  of  the 
proposed  rule  to  OMB  for  its  review  and 
approval.  Interested  persons  may  obtain 
information  on  these  reporting 
requirements  by  contacting  the  Federal 
Energy  Regulatory  Commission.  941 
North  Capitol  Street  NE.  Washington, 
D.C.  20426  (Attention:  Michael  Miller). 
Information  Policy  and  Standards 
Branch,  (202)  208-1415,  FAX  (202)  208- 
2425;  and  to  the  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget  (Attention: 
Desk  Officer  for  Federal  Energy 
Regulatory  Commission).  Washington. 
DC.  20503. 

List  of  Subjects 

18  CFR  Part  357 

Pipelines.  Reporting  and 
recordkeeping  requirements.  Uniform 
System  of  Accounts. 

18  CFB  Part  382 

Annual  Charges. 

By  direction  of  the  Commission. 
Lois  D.  Cashell, 
Secretary. 

In  consideration  of  the  foregoing,  the 
Commission  gives  notice  of  its  proposal 
to  amend  Parts  357  and  382,  Chapter  I. 


'«  5  CFR  1320.13. 


Title  18,  Code  of  Federal  Regulations,  as 
set  forth  below. 

PART  357— ANNUAL  SPECIAL  OR 
PERIODIC  REPORTS:  CARRIERS 
SUBJECT  TO  PART  I  OF  THE 
INTERSTATE  COMMERCE  ACT 

1.  The  authority  citation  for  Part  357 
is  revised  to  read  as  follows: 

Authority:  42  U.S.Q  7101-7352;  49  U.S.C. 
60502;  49  App.  U.S.C.  l-«5. 

2.  Section  357.2  is  revised  to  read  as 
follows: 

§  357.2    FERC  Form  No.  6,  Annual  Report 
of  Oil  Pipeline  Companies. 

Each  pipeline  carrier  subject  to  the 
provisions  of  section  20  of  the  Interstate 
Commerce  Act  whose  annual 
jurisdictional  op>erating  revenues  has 
been  more  than  $100,000  for  each  of  the 
three  previous  calendar  years  must 
prepare  and  file  with  the  Commission 
copies  of  FERC  Form  No.  6,  "Annual 
Report  of  Oil  Pipeline  Companies," 
pursuant  to  the  General  Instructions  set 
out  in  that  form.  This  report  must  be 
filed  on  or  before  March  31st  of  each 
year  for  the  previous  calendar  year. 
Newly  established  entities  must  use 
projected  data  to  determine  whether 
FERC  Form  No.  6  must  be  filed.  One 
copy  of  the  report  must  be  retained  by 
the  respondent  in  its  files.  The 
conformed  copies  may  be  produced  by 
any  legible  means  of  reproduction. 
Notwithstanding  the  exemption 
provided  above,  those  carriers  exempt 
from  filing  Form  No.  6  must  prepare  and 
file  page  700  of  FERC  Form  No.  6  on  or 
before  March  31st  of  each  year  for  the 
previous  calendar  year,  beginning  with 
the  year  ending  December  31,  1995. 
including  the  subscription  required  by 
§  385.2005(a)  of  this  chapter. 

PART  382— ANNUAL  CHARGES 

■•..  The  authority  citation  for  Part  382 
continues  to  read  as  follows: 

Authority:  5  U.S.C  551-557;  15  U.S.C. 
71 7-71 7w;  3301-3432;  16  U.S.C.  791a-825r, 
2601-2645:  42  U.S.C.  7101-7352;  49  U.S.C 
60502;  49  App.  U.S.C  1-85. 

2.  Section  382.102(c)  is  revised  to 
read  as  follows: 

§382.102    Definitions. 

****** 

(c)  Oil  pipeline  company  means  any 
person  engaged  in  the  transportation  of 
crude  oil  and  petroleum  products 
subject  to  the  Commission's  jurisdiction 
under  the  Interstate  Commerce  Act  with 
annual  operating  revenues  greater  than 
$100,000  in  any  of  the  three  calendar 
years  immediately  preceding  the  fiscal 


year  for  which  the  Commission  is 
assessing  annual  charges. 

***** 

|FR  Doc.  95-14532  Filed  6-13-95;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclantation 
and  Enforcement 

30  CFR  Part  950 

Wyoming  Regulatory  Program 

AGENCY:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM). 

Interior. 

ACTION:  Proposed  rule;  public  comment 

period  and  opportunity  for  public 

hearing  on  proposed  amendment. 

SUMMARY:  OSM  is  announcing  receipt  of 
a  proposed  amendment  to  the  Wyoming 
regulatory  program  (hereinafter,  the 
"Wyoming  program")  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA).  The  proposed 
amendment  consists  of  revisions  to  the 
Wyoming  Environmental  Quality  Act 
pertaining  to  procedures  for  providing 
public  notice  for  coal  mining  permit 
applications.  The  amendment  is 
intended  to  reduce  costs  to  the 
Wyoming  program  and  retain 
consistency  with  the  corresponding 
Federal  regulations  and  SMCRA. 
DATES:  Written  comments  must  be 
received  by  4:00  p.m..  m.d.t.,  July  14, 
1995.  If  requested,  a  public  hearing  on 
the  proposed  amendment  will  be  held 
on  July  10, 1995.  Requests  to  present 
oral  testimony  at  the  hearing  must  be 
received  by  4:00  p.m.,  m.d.t.,  on  June 
29,  1995. 

ADDRESSES:  Written  comments  should 
be  mailed  or  hand  delivered  to  Guy  V. 
Padgett,  Casper  Field  Office  Director  at 
the  address  listed  below. 

Copies  of  the  Wyoming  program,  the 
proposed  amendment,  and  all  written 
comments  received  in  response  to  this 
document  will  be  available  for  public 
review  at  the  addresses  listed  below 
during  normal  business  hours,  Monday 
through  Friday,  excluding  holidays. 
Each  requester  may  receive  one  free 
copy  of  the  proposed  amendment  by 
contacting  OSM's  Casper  Field  Office.  , 
Guy  V.  Padgett.  Director;  Casper  Field 
Office,  Office  of  Surface  Mining 
Reclamation  and  Enforcement, 
Federal  Building,  Rm.  2128, 100  East 
"B"  Street.  Casper,  Wyoming  82601- 
1918 
Dennis  Hemmer,  Director,  Department 
of  Environmental  Quality,  Herschler 
Building — 4th  Floor  West,  125  West 


25th  Street.  Cheveime.  Wvoming 
82002,  Telephone:  i307)  777-7938 
FOR  FURTHER  INFORMATION  CONTACT:  Guy 
V.  Padgett.  Telephone:  (307)  261-5824. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Wyoming 
Program 

On  November  26, 1980,  the  Secretary 
of  the  Interior  conditionally  approved 
the  Wyoming  program.  General 
background  information  on  the      ^ 
Wyoming  program,  including  the 
Secretary's  findings,  the  disposition  of 
comments,  and  the  conditions  of 
approval  of  the  Wyoming  program  can 
be  found  in  the  November  26, 1980, 
Federal  Register  (45  FR  78637). 
Subsequent  actions  concerning 
Wyoming's  program  and  program 
amendments  can  be  found  at  30  CFR 
950.11,  950.12,  950.15  and  950.16. 

II.  Proposed  Amendment 

By  letter  dated  June  2,  1995,  Wyoming 
submitted  a  proposed  amendment  to  its 
program  pursuant  to  SMCRA  (revision 
to  the  public  notice  procedures. 
Administrative  Record  No.  WY-30-01). 
Wyoming  submitted  the  proposed 
amendment  at  its  own  initiative.  The 
provision  of  Environmental  Quality  Act 
that  Wyoming  proposes  to  revise  is 
section  Wyoming  Statute  (W.S.)  35-11- 
406(j)  [public  notice  procedures  for 
permit  applications]. 

Specifically,  Wyoming  proposes  to 
revise  subsection  (j)  as  follows:  (1)  By 
adding  to  the  beginning  of  the  third 
sentence  "(flor  initial  applications  or 
additions  of  new  lands  *   "   *;"(2)by 
removing  from  the  end  of  the  third 
sentence  the  language  •'•  *  •  and  to  the 
operator  of  any  oil  and  gas  well  within 
the  permit  area  or,  if  there  is  no  oil  and 
gas  well,  to  the  lessee  of  record  of  any 
oil  and  gas  lease  within  the  permit  area 
•   *  *;  (3)  by  adding,  prior  to  the  last 
sentence,  the  sentence  "[tjhe  applicant 
shall  mail  a  copy  of  the  application 
mining  plan  map  within  five  (5)  days 
after  first  publication  to  the  Wyoming 
oil  and  gas  commission;"  and  (4)  by 
adding  to  the  last  sentence  the  language 
"*   *   *  sworn  statement  of  *   *   *." 

in.  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h),  OSM  is  seeking 
comments  on  whether  the  proposed 
amendment  satisfies  the  applicable 
program  approval  criteria  of  30  CFR 
732.15.  If  the  amendment  is  deemed 
adequate,  it  will  become  part  of  the 
Wyoming  program. 

1.  Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
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this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  DATES  or  at  locations 
other  than  the  Casper  Field  Office  will 
not  necessarily  be  considered  in  the 
final  rulemaking  or  included  in  the 
administrative  record. 

2.  Public  Hearing 

Persons  wishing  to  testify  at  the 
public  hearing  should  contact  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT  by  4:00  p.m.. 
m.d.t.  on  June  29.  1995.  Any  disabled 
individual  who  has  need  for  a  special 
accommodation  to  attend  a  public 
hearing  should  contact  the  individual 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT.  The  location  and  time  of  the 
hearing  will  be  arranged  with  those 
persons  requesting  the  hearing.  If  no  one 
requests  an  opportunity  to  testify  at  the 
public  hearing,  the  hearing  will  not  be 
held. 

Filing  a  written  statement  at  the  time 
of  the  hearing  is  requested  as  it  will 
greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  testify  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  testify,  and  who  wish 
to  do  so.  will  be  heard  following  those 
who  have  been  scheduled.  The  hearing 
will  end  after  all  persons  scheduled  to 
testify  and  persons  present  in  the 
audience  who  wish  to  testify  have  been 
heard. 

3.  Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  testify  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing 
to  meet  with  OSM  representatives  to 
discuss  the  proposed  amendment  may 
request  a  meeting  by  contacting  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT.  All  such  meetings 
will  be  open  to  the  public  and.  if 
possible,  notices  of  meetings  will  be 
posted  at  the  locations  listed  under 
ADDRESSES.  A  written  summary  of  each 
meeting  will  be  made  a  part  of  the 
administrative  record. 

IV.  Procedural  Determinations 

1.  Executive  Order  12866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(0MB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 


2.  Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778 
(Civil  Justice  Reform)  and  has 
determined  that  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
since  each  such  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  12550)  and 
the  Federal  regulations  at  30  CFR 
730.11.  732.15.  and  732.17(h)(10). 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requiremepts  of 
30  CFR  parts  730,  731.  and  732  have 
been  met. 

3.  National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4332(2)(C)). 

4.  Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  etseq.). 

5.  Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  the  State  submittal 
that  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
counterpart  Federal  regulations. 


List  of  Subjects  in  30  CFR  Part  950 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  )une  8,  1995. 
Russell  F.  Price. 

Acting  Regional  Director,  Western  Regional 

Coordinating  Center. 

(PR  Doc.  95-14531  Filed  6-13-95;  8:45  am) 

BILUNG  CODE  431(MI5-M 


DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 
32  CFR  Part  311 

Privacy  Program 

agency:  Office  of  the  Secretary,  DOD. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Office  of  the  Secretary  of 
Defense  proposes  to  exempt  a  system  of 
records  identified  as  DWHS  29.  entitled 
Personnel  Security  Adjudications  File, 
from  certain  provisions  of  5  U.S.C.  552a. 
Exemption  is  needed  to  comply  with 
prohibitions  against  disclosure  of 
information  provided  the  government 
under  a  promise  of  confidentiality  and 
to  protect  privacy  rights  of  individuals 
identified  in  the  system  of  records. 
DATE(S):  Comments  must  be  received  no 
later  than  August  14,  1995,  to  be 
considered  by  the  agency. 
ADDRESSES:  Send  comments  to  the  OSD 
Privacy  Act  Officer.  Washington 
Headquarter  Services.  Correspondence 
and  Directives  Division,  Records 
Management  Division,  1155  Defense 
Pentagon.  Washington,  DC  20301-1155. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Dan  Cragg  at  (703)  695-0970. 
SUPPLEMENTARY  INFORMATION:  Executive 
Order  12866.  The  Director. 
Administration  and  Management,  Office 
of  the  Secretary  of  Defense  has 
determined  that  this  proposed  Privacy 
Act  rule  for  the  Department  of  Defense 
does  not  constitute  'significant 
regulatory  action'.  Analysis  of  the  rule 
indicates  that  it  does  not  have  an  annual 
effect  on  the  economy  of  $100  million 
or  more;  does  not  create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  agency;  does  not  materially  alter 
the  budgetary  impact  of  entitlements, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  of  recipients 
thereof;  does  not  raise  novel  legal  or 
policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  Executive 
Order  12866  (1993). 
Regulatory  Flexibility  Act  of  1980.  The 
Director.  Administration  and 
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Management,  Office  of  the  Secretary  of 
Defense  certifies  that  this  Privacy  Act 
rule  for  the  Department  of  Defense  does 
not  have  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  it  is  concerned  only  with  the 
administration  of  Privacy  Act  systems  of 
records  within  the  Department  of 
Defense. 

Paperwork  Reduction  Act 

The  Director.  Administration  and 
Management,  Office  of  the  Secretary  of 
Defense  certifies  that  this  Privacy  Act 
proposed  rule  for  the  Department  of 
Defense  imposes  no  information 
requirements  beyond  the  Department  of 
Defense  and  that  the  information 
collected  within  the  Department  of 
Defense  is  necessary  and  consistent 
with  5  U.S.C.  552a,  known  as  the 
Privacy  Act  of  1974. 

List  of  Subjects  in  32  CFR  part  311 

Privacy. 

Accordingly,  32  CFR  part  311  is 
amended  as  follows: 

1.  The  authority  citation  for  32  CFR 
part  311  continues  to  read  as  follows: 

Authority:  Pub.  L.  93-579,  88  Stat  1896  (5 
U.S.C.552a). 

2.  In  Section  311.7,  add  a  new 
paragraph  (c)(8)  as  follows: 

§  311.7  Procedures  for  exemptions. 

*         •        •        •         • 

(c)   Specific  exemptions.  *  *  * 

(8)  System  identifier  and  name-DWHS 
P29.  Personnel  Security  Adjudications 
File. 

Exemption.  Portions  of  this  system  of 
records  that  fall  within  the  provisions  of 
5  U.S.C.  552a(k)(5)  may  be  exempt  from 
the  following  subsections  (d)(1)  through 
(d)(5). 

Authority.  5  U.S.C.  552a(k)(5). 

Reasons.  From  (d)(1)  through  (d)(5) 
because  the  agency  is  required  to  protect 
the  confidentiality  of  sources  who 
furnished  information  to  the 
Government  under  an  expressed 
promise  of  confidentiality  or.  prior  to 
September  27.  1975,  under  an  implied 
promise  that  the  identity  of  the  source 
would  be  held  in  confidence.  This 
confidentiality  is  needed  to  maintain 
the  Government's  continued  access  to 
information  from  persons  who 
otherwise  might  refuse  to  give  it.  This 
exemption  is  limited  to  disclosures  that 
would  reveal  the  identity  of  a 
confidential  source.  At  the  time  of  the 
request  for  a  record,  a  determination 
will  be  made  concerning  whether  a 
right,  privilege,  or  benefit  is  denied  or 


specific  information  would  reveal  the 
identity  of  a  source. 

*        *        •        •        • 

Dated:  June  1, 1995. 
L.  M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense 

[PR  Doc.  95-14582  Filed  6-13-95;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  1 

[CGO  94-105] 

RIN2115-AE99 

Coast  Guard  Rulemaking  Procedures 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  is  proposing 
tQ  revise  the  regulations  describing  its 
rulemaking  procedures  to  provide  for  a 
"direct  final  rule"  process  for  use  with 
noncontroversial  rules.  Under  the  direct 
final  rule  procedure,  a  rule  would 
become  effective  60  days  after 
publication  in  the  Federal  Register 
unless  the  Coast  Guard  receives  written 
adverse  comment  within  thirty  days. 
This  new  procedure  should  expedite  the 
promulgation  of  routine, 
noncontroversial  rules  by  reducing  the 
time  necessary  to  develop,  review,  clear, 
and  publish  separate  proposed  and  final 
rules. 

DATES:  Comments  must  be  received  on 
or  before  July  14,  1995. 

ADDRESSES:  Comments  may  be  mailed  to 
the  Executive  Secretary.  Marine  Safety 
Council  (G-LRA/3406)  (CGD  94-105), 
U.S.  Coast  Guard  Headquarters,  2100 
Second  Street  SW..  Washington,  DC 
20593-0001,  or  may  be  delivered  to 
room  3406  at  the  same  address  between 
8  a.m.  and  3  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  The 
telephone  number  is  (202)  267-1477. 

The  Executive  Secretary  maintains  the 
public  docket  for  this  rulemaking. 
Comments  will  become  part  of  this 
docket  and  will  be  available  for 
inspection  or  copying  at  room  3406, 
U.S.  Coast  Guard  Headquarters,  between 
8  a.m.  and  3  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
LT  R.  Goldberg,  Staff  Attorney, 
Regulations  and  Administrative  Law 
Division,  Office  of  Chief  Counsel,  U.S. 
Coast  Guard  Headquarters,  (202)  267- 
6004. 


SUPPLEMENTARY  INFORMATION: 
Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  data, 
views,  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  rulemaking 
(CGD  94-105)  and  the  specific  section  of 
this  proposal  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  Please  submit  two  copies  of 
all  comments  and  attachments  in  an 
unbound  format,  no  larger  than  8%  by 
1 1  inches,  suitable  for  copying  and 
electronic  filing.  Persons  wanting 
acknowledgment  of  receipt  of  comments 
should  enclose  stamped,  self-addressed 
postcards  or  envelopes. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period.  It  may  change  this  proposal  in 
view  of  the  comments. 

This  rulemaking  informs  the  public  of 
the  Coast  Guard's  intention  to  use  direct 
final  rulemaking  in  appropriate  cases. 
Since  this  rulemaking  would  not  impose 
any  substantive  requirements  on  the 
public,  a  comment  period  of  30  days  is 
considered  sufficient.  The  Coast  Guard 
plans  no  public  hearing.  Persons  may 
request  a  public  hearing  by  writing  to 
the  Marine  Safety  Council  at  the  address 
under  ADDRESSES.  The  request  should 
include  the  reasons  why  a  hearing 
would  be  beneficial.  If  it  determines  that 
the  opportunity  for  oral  presentations 
will  aid  this  rulemaking,  the  Coast 
Guard  will  hold  a  public  hearing  at  a 
time  and  place  announced  by  a  later 
notice  in  the  Federal  Register. 

Drafting  Information:  The  principal 
pmrsons  involved  in  drafting  this  document 
are  LT  R.  Goldberg,  Project  Manager,  Office 
of  Chief  Counsel,  and  CDR  T.  Cahill,  Project 
Counsel,  Office  of  Chief  Counsel. 

Discussion  of  Proposed  Rules 

The  Coast  Guard  is  proposing  to 
establish  a  new  direct  final  rulemaking 
procedure  for  noncontroversial  rules. 
This  process  is  consistent  with  the  goals 
of  the  National  Performance  Review,  a 
recent  Presidential  initiative  to 
reorganize  and  streamline  the  Federal 
government.  The  process  is  also 
consistent  with  recommendations  of  the 
Administrative  Conference  of  the 
United  States  and  meets  the 
requirements  for  providing  an 
opportunity  for  public  notice  and 
comment  under  the  Administrative 
Procedure  Act  (APA)  (5  U.S.C.  553). 

Under  this  procedure,  the  Coast 
Guard  would  publish  direct  final  rules 
in  the  final  rule  section  of  the  Federal 
Register.  The  preamble  to  a  direct  final 
rule  would  indicate  that  no  adverse 
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comment  is  anticipated  and  that  the  rule 
would  become  effective  not  less  than  60 
days  after  publication  unless  written 
adverse  comment  or  written  intent  to 
submit  adverse  comment  is  received 
within  a  specified  time,  usually  not  less 
than  30  days.  This  procedure  would 
ensure  that,  as  required  by  the  APA.  the 
public  will  be  given  notice  of  Coast 
Guard  rulemaking  actions  and  will  have 
an  opportunity  to  participate  in  the 
rulemaking  by  submitting  comments. 

If  no  written  adverse  comment  or 
written  notice  of  intent  to  submit  an 
adverse  comment  is  received  in 
response  to  the  publication  of  a  direct 
final  rule,  the  Coast  Guard  would  then 
publish  a  notice  in  the  Federal  Register 
stating  that  no  adverse  comment  was 
received  and  confirming  that  the  rule 
will  become  effective  as  scheduled. 
However,  if  the  Coast  Guard  receives 
any  written  adverse  comment  or  any 
written  notice  of  intent  to  submit  an 
adverse  comment,  then  the  Coast  Guard 
would  publish  a  notice  in  the  final  rule 
section  of  the  Federal  Register  to 
announce  withdrawal  of  the  direct  final 
rule.  If  adverse  comments  clearly  apply 
to  only  part  of  a  rule,  and  that  part  is 
severable  from  the  remaining  portions, 
as  for  example,  a  rule  that  deletes 
several  unrelated  regulations,  the  Coast 
Guard  may  adopt  as  final  those  parts  of 
the  rule  on  which  no  adverse  comments 
were  received.  The  part  of  the  rule  that 
was  the  subject  of  adverse  comment 
would  be  withdrawn.  If  the  Coast  Guard 
decides  to  proceed  with  a  rulemaking 
following  receipt  of  adverse  comments, 
a  separate  Notice  of  Proposed 
Rulemaking  (NPRM)  would  be 
published,  unless  an  exception  to  the 
APA  requirement  for  notice  and 
comment  applies. 

A  comment  would  be  considered 
"adverse"  if  it  objects  to  the  rule  as 
written.  A  comment  submitted  in 
support  of  a  rule  would  obviously  not 
be  considered  adverse.  Additionally,  a 
comment  suggesting  that  the  policy  or 
requirements  of  the  rule  should  or 
should  not  be  extended  to  other  Coast 
Guard  programs  outside  the  scope  of  the 
rule  would  not  be  considered  as  • 
adverse. 

Rules  for  which  the  Coast  Guard 
believes  that  the  direct  final  rulemaking 
procedures  may  be  appropriate  include, 
but  are  not  limited  to,  noncontroversial 
rules  that  (1)  affect  internal  procedures 
of  the  Coast  Guard,  (2)  are 
nonsubstantive  clarifications  or 
corrections  to  existing  rules,  (3)  govern 
the  internal  organization  of  the  Coast 
Guard,  such  as  spheres  of 
responsibilities,  organizational 
structure,  lines  of  authority  and 
delegation  of  powers  and  duties,  (6) 


make  changes  to  the  rules  implementing 
the  Privacy  Act,  (7)  adopt  technical 
standards  set  by  outside  organizations, 

(8)  are  statements  of  Coast  Guard  policy, 

(9)  waive  navigation  and  vessel 
inspection  laws  and  regulations,  (10) 
implement  Bridge  to  Bridge 
Radiotelephone  regulations,  (11)  govern 
the  regulations  of  aids  to  navigation. 
(12)  set  out  international  or  inland 
navigation  rules.  (13)  govern  individual 
regattas  and  marine  parades,  (14) 
regulate  or  describe  anchorage  areas. 
(15)  regulate  or  prescribe  shipping 
safety  fairways.  (16)  regulate  or  describe 
offshore  traffic  separation  schemes,  (17) 
delete  unnecessary  and  obsolete 
regulations,  (18)  set  boundary  lines  of 
Coast  Guard  authority,  (19)  regulate  the 
compatibility  of  cargoes,  and  (20) 
describe  or  regulate  safety  or  security 
zones. 


Regulatory  Evaluation 

This  proposal  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not      . 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  under 
that  order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  February  26,  1979).  The 
Coast  Guard  expects  the  economic 
impact  of  this  proposal  to  be  so  minimal 
that  a  full  Regulatory  Evaluation  under 
paragraph  lOe  of  the  regulatory  policies 
and  procedure  of  DOT  is  unnecessary. 
The  proposed  change  in  procedure  will 
not  impose  any  costs  on  the  public.  In 
cases  where  the  rule  would  result  in 
cost  savings,  the  cost  savings  would 
occur  sooner  with  the  use  of  direct  final 
rule  procedure. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
must  consider  whether  this  proposal,  if 
adopted,  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  "Small 
entities"  may  include  (1)  small 
businesses  and  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields  and  (2) 
governmental  jurisdictions  with 
populations  of  less  than  50,000.  The 
Coast  Guard  has  evaluated  this  proposal 
under  the  Regulatory  Flexibility  Act.  If 
adopted,  this  proposal  will  not  have 
substantive  impact  on  the  public. 
Therefore,  the  Coast  Guard  certifies 
under  5  U.S.C.  605(b)  that  this  proposal, 
if  adopted,  will  not  have  a  significant 


economic  impact  on  a  substantial 
number  of  small  entities. 

Collection  of  Information 

This  proposal  contains  no  collection- 
of-information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
proposal  under  the  principles  and 
criteria  contained  in  Executive  Order 
12612  and  has  determined  that  this 
proposal  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposal 
and  concluded  that,  under  paragraph 
2.B.2  of  Commandant  Instruction 
M16475.1B  (as  revised  by  59  FR  38654, 
July  29,  1994),  this  proposal  is 
categorically  excluded  from  further 
environmental  documentation  as  a 
regulation  of  a  procedural  nature.  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  for  inspection 
or  copying  where  indicated  under 

ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  1 

Administrative  practice  and 
procedures.  Authority  delegations 
(Government  agencies).  Coast  Guard, 
Freedom  of  Information.  Penalties. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  Subpart  1.05  of  Part  1  of  Title  33. 
Code  of  Federal  Regulations  follows: 

PART  1— GENERAL  REVISIONS 

Subpart  1 .05— [Amended] 

1.  The  authority  citation  for  Subpart 
1.05  is  revised  to  read  as  follows: 

Authority:  5  U.S.C  552.  553.  App.  2;  14 
U.S.C.  2,  631.  632.  and  633;  33  U.S.C  471, 
499;  49  U.S.C  101,  322;  49  CFR  1.4(b), 
1.45(b),  and  1.46. 

2.  Section  1.05-35  is  added  to  read  as 
follows: 

§  1 .05-35    Direct  final  rule. 

(a)  A  direct  final  rule  may  be  issued 
to  allow  speedier  finalization  of 
noncontroversial  rules  that  are  unlikely 
to  result  in  adverse  public  comment. 

(b)  A  direct  final  rule  will  be 
published  in  the  Federal  Register  with 
an  effective  date  that  is  generally  at  least 
60  days  after  the  date  of  publication. 

(c)  The  public  will  usually  be  given  at 
least  30  days  from  the  date  of 
publication  in  which  to  submit  adverse 
comments  or  a  notice  of  intent  to  submit 
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adverse  comments.  A  comment  is 
considered  adverse  if  it  objects  to 
adoption  of  the  rule  as  written. 

(d)  If  not  adverse  comments  or  notice 
of  intent  to  submit  adverse  comments 
are  received  within  the  sj)ecified  period, 
the  Coast  Guard  will  publish  a  notice  in 
the  Federal  Register  to  confirm  that  the 
rule  will  go  into  effect  as  scheduled. 

(e)  If  the  Coast  Guard  receives  written 
adverse  comment  or  wTitten  notice  of 
intent  to  submit  adverse  comment,  the 
Coast  Guard  will  publish  a  notice  in  the 
final  rule  section  of  the  Federal  Register 
to  announce  withdrawal  of  the  direct 
final  rule.  If  adverse  comments  clearly 
apply  to  only  part  of  a  rule,  and  it  is 
possible  to  remove  that  part  without 
affecting  the  remaining  portions,  the 
Coast  Guard  may  adopt  as  final  those 
parts  of  the  rule  on  which  no  adverse 
comments  were  received.  The  part  of 
the  rule  that  is  the  subject  of  adverse 
comment  will  be  withdravm.  If  the 
Coast  Guard  decides  to  proceed  with  a 
rulemaking  following  receipt  of  adverse 
comments,  a  separate  Notice  of 
Proposed  Rulemaking  (NPRM)  will  be 
published  unless  an  exception  to  the 
Administrative  Procedure  Act 
requirements  for  notice  and  comment 
applies. 

Dated:  )une  2, 1995.^, 
I.E.  Shkor. 

Bear  Admiral.  U.S.  Coast  Guard.  Chief 
Counsel. 
IFR  Doc.  95-14554  Filed  6-13-95;  8:45  am] 

BILLING  CODE  4910-14-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  80 
[FRL-5219-4] 

Request  for  Opt-Out  of  the 
Reformulated  Gasoline  Program: 
Jefferson  County,  Albany  and  Buffalo, 
New  York;  Twenty-Eight  Counties  in 
Pennsylvania;  and  Hancock  and  Waldo 
Counties  in  Maine,  General  Procedures 
for  Future  Opt-Outs  and  Extension  of 
Stay 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  In  today's  action.  EPA  is 
proposing  to  remove  Jefferson  County 
and  the  Albany  and  Buffalo  areas  in 
New  York:  twenty-eight  counties  in 
Pennsylvania;  and  Hancock  and  Waldo 
counties  in  Maine  from  the  list  of 
covered  areas  identified  in  section  80.70 
of  the  reformulated  gasoline  rule.  This 
is  based  on  requests  from  the  Governors 


of  New  York,  Pennsylvania  and  Maine 
that  these  areas  opt  out  of  this  federal 
program.  In  a  separate  action  signed  by 
the  EPA  Administrator  on  December  29. 

1994,  EPA  stayed  the  application  of  the 
reformulated  gasoline  regulations  in 
Jefferson  County  and  the  Albany  and 
Buffalo  areas  of  New  York;  the  twenty- 
eight  opt-in  counties  in  Pennsylvania; 
and  Hancock  and  Waldo  counties  in 
Maine  effective  January  1. 1995  until 
July  1. 1995.  to  allow  finalization  of  this 
rulemaking.  Today's  notice  also 
proposes  to  extend  this  stay  during  the 
pendency  of  this  rulemaking,  until  the 
agency  takes  final  action  on  the 
proposed  opt-out  for  these  areas.  This 
action  does  not  affect  the  necessity  for 
these  areas  to  comply  with  the 
requirements  of  the  anti-dumping 
program. 

EPA  is  also  proposing  general  rules 
establishing  the  criteria  and  procedures 
for  states  to  opt-out  of  the  RFC  program. 
DATES:  Regarding  the  proposal  to  extend 
the  stay  of  the  reformulated  gasoline 
regulations  in  the  designated  New  York, 
Pennsylvania,  and  Maine  counties,  no 
public  hearing  will  be  held.  Comments 
must  be  received  by  June  28, 1995. 

If  a  public  hearing  is  held  on  the  opt- 
out  of  the  designated  New  York, 
Pennsylvania,  and  Maine  counties  or  on 
the  general  procedures  for  future  opt- 
outs,  comments  must  be  received  by 
August  4, 1995.  If  a  hearing  is  not  held, 
comments  must  be  received  by  July  14, 

1995.  Please  direct  all  correspondence 
to  the  addresses  shown  below. 

The  Agency  will  hold  a  public 
hearing  on  the  proposed  opt-out  of  the 
designated  New  York,  Pennsylvania, 
and  Maine  counties  or  on  the  general 
procedures  for  future  opt-outs  if  one  is 
requested  by  June  21, 1995.  If  a  public 
hearing  is  held,  it  will  take  place  on  July 
5,  1995.  To  request  a  hearing,  or  to  find 
if  and  where  a  hearing  will  be  held, 
please  call  Mark  Coryell  at  (202)  233- 
9014. 

ADDRESSES:  Comments  should  be 
submitted  (in  duplicate,  if  possible)  to 
Air  Docket  Section,  Mail  Code  6102, 
U.S.  Environmental  Protection  Agency, 
401  M  Sti-eet,  SW.  Washington.  DC 
20460.  A  copy  should  also  be  sent  to 
Mr.  Mark  Coryell  at  U.S.  Environmental 
Protection  Agency,  Office  of  Air  and 
Radiation,  401  M  Street.  SW  (6406J). 
Washington,  DC  20460. 

Materials  relevant  to  this  notice  have 
been  placed  in  Docket  A-94-68.  The 
docket  is  located  at  the  Air  Docket 
Section.  Mail  Code  6102.  U.S. 
Environmental  Protection  Agencv.  401 
M  Street.  SW.  Washington,  DC  20460,  in 
room  M-1500  Waterside  Mall. 
Documents  may  be  inspected  from  8:00 


a.m.  to  4:00  p.m.  A  reasonable  fee  may 
be  charged  for  copying  docket  material. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Mark  Coryell,  U.S.  Environmental 
Protection  Agency  Office  of  Air  and 
Radiation.  401  M  Street',  SW  (6406J), 
Washington.  DC  20460.  (202)  233-9014. 
SUPPLEMENTARY  INFORMATION:  A  copy  of 
this  action  is  available  on  the  OAQPS 
Technology  Transfer  Network  Bulletin 
Board  System  (TTNBBS).  The  TTNBBS 
can  be  accessed  with  a  dial-in  phone 
line  and  a  high-speed  modem  (PH#  919- 
541-5742).  The  parity  of  your  modem 
should  be  set  to  none,  the  data  bits  to 
8,  and  the  stop  bits  to  1.  Either  a  1200, 
2400.  or  9600  baud  modem  should  be 
used.  When  first  signing  on.  the  user 
will  be  required  to  answer  some  basic 
informational  questions  for  registration 
purposes.  After  completing  the 
registration  process,  proceed  through 
the  following  series  of  menus: 
(M)    OMS 

(K)    Rulemaking  and  Reporting 
(3)    Fuels 

(9)    Reformulated  gasoline 
A  list  of  ZIP  files  will  be  shown,  all  of 
which  are  related  to  the  reformulated 
gasoline  rulemaking  process.  Today's 
action  will  be  in  the  form  of  a  ZIP  file 
and  can  be  identified  by  the  following 
title:  OPTOUT.ZIP.  To  downlqad  this 
file,  type  the  instructions  below  and 
transfer  according  to  the  appropriate 
software  on  your  computer: 
<D>ownload.  <P>rotocol.  <E>xamine. 
<N>ew,  <L>ist,  or  <H>elp  Selection  or 
<CR>  to  exit:  D  filename.zip 
You  will  be  given  a  list  of  transfer 
protocols  from  which  you  must  choose 
one  that  matches  with  the  terminal 
software  on  your  own  computer.  The 
software  should  then  be  opened  and 
directed  to  receive  the  file  using  the 
same  protocol.  Programs  and 
instructions  for  de-archiving 
compressed  files  can  be  found  via 
<S>ystems  Utilities  from  the  top  menu, 
under  <A>rchivers/de-archivers.  Please 
note  that  due  to  differences  between  the 
software  used  to  develop  the  document 
and  the  software  into  which  the 
document  may  be  downloaded,  changes 
in  format,  page  length,  etc.  may  occur. 

I.  Introduction 

This  notice  describes  EPA's  proposed 
action  to  remove  Jefferson  County  and 
the  Albany  and  Buffalo  areas  in  New 
York  (a  total  of  nine  counties  in  New 
York);  the  twenty-eight  opt-in  counties 
in  Pennsylvania;  and  Hancock  and 
Waldo  counties  in  Maine  from  the  list 
of  covered  areas  defined  by  §80.70  of 
the  reformulated  gasoline  rule  per  the 
request  of  the  States  of  New  York, 
Pennsylvania  and  Maine.  It  also 
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describes  the  Agency's  proposal  for 
general  rules  concerning  criteria  and 
procedures  for  states  to  opt  out  of  the 
reformulated  gasoline  program.  Finally, 
today's  notice  also  proposes  to  extend 
the  stay  of  application  of  the 
reformulated  gasoline  regulations  in  the 
designated  counties  during  the 
pendency  of  this  rulemaking,  until  the 
agency  takes  final  action  on  the 
proposed  opt-out  for  these  areas. 

II.  Background 

The  reformulated  gasoline  (RFG) 
program  is  designed  to  reduce  ozone 
levels  in  the  largest  metropolitan  areas 
of  the  U.S.  with  the  worst  ground  level 
ozone  problems  by  reducing  vehicle 
emissions  of  the  ozone  precursors, 
specifically  volatile  organic  compounds 
(VOC).  through  fuel  reformulation. 
Reformulated  gasoline  also  achieves  a 
significant  reduction  in  air  toxics.  In 
Phase  II  of  the  program  nitrogen  oxides 
(NOx).  another  precursor  of  ozone,  are 
also  reduced.  The  1990  Amendments  to 
the  Clean  Air  Act  requires  reformulated 
gasoline  in  the  nine  cities  with  the 
highest  levels  of  ozone.  In  section 
211(k)(6).  Congress  provided  the 
opportunity  for  states  to  choose  to  opt- 
in  to  the  RFG  program  for  their  other 
nonattainment  areas.  Opting  in  under 
this  provision  is  relatively 
straightforward.  The  only  area  of 
discretion  for  EPA  involves  establishing 
an  appropriate  effective  date  for  the  start 
of  the  program  in  the  opt-in  area.  To 
date.  EPA  has  acted  under  this 
provision  on  a  case-by-case  basis,  given 
that  the  lead  time  needed  to  supply  a 
new  area  is  often  dependent  on  the 
specific  refineries  that  would  supply  the 
area  and  the  specific  distributional 
infrastructure  available  between  the 
refineries  and  the  local  retail  stations. 
While  EPA  is  not  now  proposing 
regulations  that  would  establish  the 
effective  date  for  an  opt-in  area,  EPA  is 
interested  in  receiving  comment  on  the 
need  and  benefit  of  having  such 
regulatory  provisions,  as  well  as  the 
most  appropriate  provisions. 

EPA  recognizes  that  there  is 
considerable  interest  in  allowing 
attainment  areas  to  participate  in  the 
federal  reformulated  gasoline  program. 
The  Ozone  Transport  Commission, 
established  under  section  184  of  the  Act 
to  assess  the  degree  of  interstate 
transport  of  ozone  throughout  the  ozone 
transport  region,'  is  reviewing  the 
viability  of  a  region-wide  reformulated 
gasoline  program.  Other  areas  which  are 


'  The  ozone  transport  region  is  comprised  of  the 
following  stales:  Connecticut.  Delaware.  Maine. 
Maryland.  Massachusetts.  New  Hampshire.  New 
Jersey.  New  York.  Pennsylvania.  Rhode  Island. 
Vermont.  Virginia,  and  the  District  of  Columbia. 


currently  classified  attainment  for  the 
ozone  air  quality  standard  but  which 
have  ozone  monitoring  data  close  to  the 
federal  ozone  standard  are  considering 
various  ozone  control  measures  to 
mitigate  the  risk  of  future  ozone 
violations.  One  such  control  measure  is 
the  reformulated  gasoline  program.  In 
light  of  the  expressed  interest  in 
allowing  attainment  areas  to  participate 
in  the  reformulated  gasoline  program. 
EPA  is  soliciting  comment  on  the 
feasibilty  of  and  need  for  attainment 
area  opt-in. 

EPA  questions  whether  section  211(k) 
of  the  Act  provides  the  Agency  with  the 
discretion  to  allow  attainment  areas  to 
opt-in  to  this  federal  program.  For 
example,  section  211(k)(6)  specifies  that 
EPA  shall  extend  the  prohibition  of 
section  211(k)(5)  to  ozone 
nonattainment  areas  upon  the  request  of 
a  governor.  In  addition,  section 
211(k)(l)  authorizes  EPA  to  establish 
requirements  for  reformulated  gasoline 
to  be  used  in  specified  nonattainment 
areas.  EPA  invites  comment  on  its 
authority  under  section  211(k).  EPA  also 
invites  comment  on  whether  the  Agency 
has  authority  under  section  211(c)  of  the 
Act  to  establish  a  requirement  that 
federally  certified  RFG  be  sold  in 
attainment  areas  that  "opt-in"  under 
such  a  program. 

EPA  issued  final  rules  establishing 
requirements  for  reformulated  gasoline 
on  December  15,  1993.  59  FR  7716 
(February  16,  1994).  During  the 
development  of  the  RFG  rule  a  number 
of  States  inquired  as  to  whether  they 
would  be  permitted  to  opt-out  of  the 
RFG  program  at  a  future  date,  or  opt-out 
of  certain  of  the  requirements.  This  was 
based  on  their  concern  that  the  air 
quality  benefits  of  RFG,  given  their 
specific  needs,  might  not  warrant  the 
cost  of  the  program,  specifically 
focusing  on  the  more  stringent 
standards  in  Phase  II  of  the  program 
(starting  in  the  year  2000).  Such  States 
wished  to  retain  their  ability  to  opt-out 
of  the  program.  Other  States  indicated 
they  viewed  RFG  as  an  interim  strategy 
to  help  bring  their  nonattainment  areas 
into  attainment  sooner  than  would 
otherwise  be  the  case. 

The  regulation  issued  on  December 
15, 1993  did  not  include  procedures  for 
opting  out  of  the  RFG  program  because 
EPA  had  not  proposed  and  was  not 
ready  to  adopt  such  procedures. 
However,  the  Agency  did  indicate  that 
it  intended  to  propose  such  procedures 
in  a  separate  rule. 

Jefferson  County  and  the  other  eight 
New  York  counties  affected  by  this 
proposal  were  included  as  covered  areas 
in  EPA's  reformulated  gasoline 
regulations  based  on  Governor  Mario 


Cuomo's  request  of  October  28, 1991. 
that  these  areas  be  included  under  the 
Act's  opt-in  provision  for  ozone 
nonattainment  areas  (57  FR  7926,  March 
5. 1992).  See  40  CFR  80.70())(10)(vi).  On 
November  29.  1994,  EPA  received  a 
petition  from  the  Commissioner  of  New 
York's  Department  of  Environmental 
Conservation,  Mr.  Langdon  Marsh,  to 
remove  Jefferson  County  from  the  list  of 
areas  covered  by  the  requirements  of  the 
reformulated  gasoline  program.  EPA 
understands  that  Commissioner  Marsh 
is  acting  for  Governor  Cuomo  in  this 
matter.  The  Administrator  responded  to 
the  State's  request  in  a  letter  to 
Commissioner  Marsh  dated  December 
12.  1994.  stating  EPA's  intention  to 
grant  New  York's  request,  and  conduct 
rulemaking  to  implement  this.  In  the 
letter  of  December  12,  addressing  the 
opt-out  request  for  Jefferson  County,  the 
Administrator  also  indicated  that 
effective  January  1. 1995,  and  until  the 
rulemaking  to  remove  Jefferson  County 
from  the  list  of  covered  areas  is 
completed.  EPA  would  not  enforce  the 
reformulated  gasoline  requirements  in 
Jefferson  County  for  reformulated 
gasoline  violations  arising  after  January 
1,  1995.  This  was  based  on  the 
particular  circumstances  in  Jefferson 
County. 

On  December  23,  1994.  Commissioner 
Marsh  of  New  York's  Department  of 
Environmental  Conservation  wrote  to 
further  request  the  opt-out  of  the  Albany 
and  Buffalo  areas  which  include  the 
counties  of  Albany,  Greene, 
Montgomery.  Rennsselaer.  Saratoga. 
Schenectady.  Erie  and  Niagara.  EPA 
Assistant  Administrator  for  Air  and 
Radiation.  Mary  Nichols,  responded  to 
the  state's  request  in  a  letter  to 
Commissioner  Marsh  dated  December 
28.  1994,  stating  EPA's  intention  to 
grant  New  York's  request,  and  conduct 
rulemaking  to  implement  this.  The 
December  28  letter  also  indicated  EPA's 
intent  to  stay  the  reformulated  gasoline 
regulations  from  January  1,  1995,  until 
July  1,  1995,  in  the  specified  counties 
while  the  Agency  completes  rulemaking 
to  appropriately  change  the  regulations. 
The  letter  stated,  however,  that  the 
requirements  of  the  reformulated 
gasoline  program  would  apply  in  these 
areas  until  the  stay  becomes  effective 
January  1, 1995. 

Twenty-eight  counties  in 
Pennsylvania  were  included  as  covered 
areas  in  EPA's  reformulated  gasoline 
regulations  based  on  Governor  Robert  P. 
Casey's  request  dated  September  25, 
1991.  See  40  CFR  80.70(j)(ll)  (i)  through 
(xxviii).  The  counties  referred  to  are 
listed  as  follows:  Adams.  Allegheny, 
Armstrong,  Beaver,  Berks,  Blair.  Butler. 
Cambria.  Carbon,  Columbia. 
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Cumberland,  Dauphin,  Erie,  Fayette. 
Lackawanna.  Lancaster.  Lebanon, 
Lehigh,  Luzerne.  Mercer,  Monroe, 
Somerset,  Northhampton,  Perry, 
Washington,  Westmoreland.  Wyoming 
and  York.  On  December  1. 1994.  EPA 
received  a  petition  from  Governor  Casey 
to  remove  these  twenty-eight  counties 
from  the  list  of  covered  areas  defined  by 
§  80.70  of  the  reformulated  gasoline 
rule.  As  with  New  York's  request,  the 
Administrator  responded  to  the  State's 
request  in  a  letter  to  Governor  Casey 
dated  December  12.  1994,  stating  EPA's 
intention  to  grant  Pennsylvania's 
request,  and  conduct  rulemaking  to 
implement  this.  Effective  January  1, 
1995,  and  until  formal  rulemaking  to 
remove  the  twenty-eight  counties  from 
the  list  of  covered  areas  is  completed, 
EPA  would  not  enforce  the  reformulated 
gasoline  requirements  in  these  twenty- 
eight  counties  for  reformulated  gasoline 
violations  arising  after  January  1, 1995. 
This  was  based  on  the  particular 
circumstances  in  Pennsylvania.  EPA  has 
reserved  its  authority  to  enforce  the 
reformulated  gasoline  program  for 
violations  that  may  have  occurred  prior 
to  January  1,  1995. 

Hancock  and  Waldo  Counties  in 
Maine  were  included  as  covered  areas 
in  EPA's  reformulated  gasoline 
regulation  based  on  Governor  John  R. 
McKeman's  request  of  June  26, 1991, 
that  these  counties  be  included  under 
the  Act's  opt-in  provision  for  ozone 
nonattainment  areas.  (56  FR  46119, 
September  10. 1991)  See  40  CFR 
80.70(j)(5)  (viii)  and  (ix).  On  December 

27,  EPA  received  a  petition  from  the 
Acting  Commissioner  of  Maine's 
Department  of  Environmental 
Protection,  Ms.  Deborah  Garrett,  to 
remove  Hancock  and  Waldo  Counties  in 
Maine  ft-om  the  list  of  areas  covered  by 
the  requirements  of  the  reformulated 
gasoline  program.  EPA  understands  that 
Commissioner  Garrett  is  acting  for 
Governor  McKeman  in  this  matter.  EPA 
Assistant  Administrator  for  Air  and 
Radiation,  Mary  Nichols,  responded  to 
the  state's  request  in  a  letter  to 
Commissioner  Garrett,  dated  December 

28.  1994.  stating  EPA's  intention  to 
grant  Maine's  request,  and  conduct 
rulemaking  to  implement  this.  The 
December  28  letter  also  stated  EPA's 
intent  to  stay  the  reformulated  gasoline 
regulations  from  January  1. 1995  until 
July  1. 1995,  in  the  specified  counties 
while  the  Agency  completes  rulemaking 
to  appropriately  change  the  regulations. 
However,  EPA  has  reserved  its  authority 
to  enforce  the  reformulated  gasoline 
program  for  violations  that  may  have 
occurred  prior  to  January  1, 1995. 


IIL  EPA's  Proposal  To  Grant  New 
York's,  Pennsylvania's  and  Maine's 
Requests  To  Remove  Selected  Opt-In 
Areas  From  the  Requirements  of  the 
Reformulated  Gasoline  Program  and 
Extension  of  the  Stay  of  Application  of 
the  Reformulated  Gasoline  Regulations 

EPA  believes  that  it  is  reasonable  to 
construe  section  21l(k)  as  authorizing 
the  Agency  to  establish  procedures  and 
requirements  for  states  to  opt  out  of  the 
reformulated  gasoline  program.  This 
would  only  apply  to  areas  that  have 
previously  opted  in  under  section 
211(k)(6);  the  mandatory  covered  areas 
would  not  be  allowed  to  opt  out  of  the 
program. 

In  section  211(k)(6),  Congress 
expressed  its  clear  intention  regarding 
state  opt-in  to  this  program.  That 
paragraph  establishes  that  "upon  the 
application  of  the  Governor  of  a  State, 
the  Administrator  shall  apply  the 
prohibition  set  forth  in  paragraph  (5)  in 
any  (ozone  nonattainment)  area  in  the 
State  *   *   *  The  Administrator  shall 
establish  an  effective  date  for  such 
prohibition*   *   *."2  However,  with 
respect  to  opting  out,  "the  statute  is 
silent  or  ambiguous  with  respect  to  the 
specific  issue"  and  the  question  is 
whether  EPA's  interpretation  "is  based 
on  a  permissible  construction  of  the 
statute."  Chevron  U.S.A.  Inc.  v.  Natural 
Resources  Defense  Council,  Inc.,  467 
U.S.  837,  843  (1984).  In  addition,  "[i]f 
Congress  has  explicitly  left  a  gap  for  the 
Agency  to  fill,  there  is  an  express 
delegation  of  authority  to  the  Agency  to 
elucidate  a  specific  provision  of  the 
statute  by  regulation."  Id.  at  843-44.  If 
the  delegation  is  implicit,  the  Agency 
may  adopt  a  reasonable  interpretation  of 
the  statute.  Id.  at  844. 

Section  211(k)(l)  provides  that  EPA  is 
to  promulgate  "regulations  establishing 
requirements  for  reformulated 
gasoline."  This  provision  therefore 
delegates  to  EPA  the  authority  to  define 
the  requirements  for  reformulated 
gasoline.  Clean  Air  Act  section  301(a)(1) 
also  delegates  to  EPA  the  general 
authority  to  promulgate  "such 
regulations  as  are  necessary"  for  EPA  to 
carry  out  its  function  under  the  Act. 
Given  these  delegations  of  legislative 
rulemaking  authority,  EPA's 
interpretation  of  section  211(k)  with 
respect  to  opting  out  should  be  upheld 
unless  manifestly  contrary  to  the  Act. 
Chevron,  467  U.S.  at  843-44. 

EPA  believes  that  it  is  appropriate  to 
interpret  section  211(k)  as  authorizing 
states  to  opt-out  of  this  program, 
provided  that  a  process  is  established 


for  a  reasonable  transition  out  of  the 
program.'  There  are  really  two  aspects 
to  this,  the  first  being  whether  states 
should  be  allowed  to  opt  out  at  all.  the 
second  being  what  conditions,  if  any, 
should  be  placed  on  opting  out.  With 
respect  to  the  former,  the  ability  to  opt 
out  is  consistent  with  the  Act's 
recognition  that  states  have  the  primary 
responsibility  to  develop  a  mix  of 
appropriate  control  strategies  needed  to 
reach  attainment  with  the  NAAQS. 
While  various  mandatory  control 
strategies  were  established  under  the 
Clean  Air  Act,  the  Act  still  evidences  a 
clear  commitment  to  allowing  states  the 
flexibility  to  determine  the  appropriate 
mix  of  other  measures  needed  to  meet 
their  air  pollution  goals.  Section 
211(k)'s  opt-in  provision  reflects  this 
deference  to  state  choice,  providing  that 
opt-in  will  occur  upon  application  by 
the  governor.  The  only  discretion  EPA 
retains  regarding  opt-in  is  in  setting  or 
extending  the  effective  date.  Allowing 
states  the  ability  to  opt-out  is  a  logical 
extension  of  these  considerations  of 
deference  to  state  decision  making. 

Given  such  deference,  it  follows  that 
opting  out  should  be  accomplished 
through  application  of  the  governor.  It 
also  follows  that  the  conditions  on 
opting  out  should  be  geared  towards 
achieving  a  reasonable  transition  out  of 
the  reformulated  gasoline  program,  as 
compared  to  requiring  a  state  to  justify 
its  decision.  EPA  has  identified  two 
principal  areas  of  concern  in  this  regard. 
The  first  involves  coordination  of  air 
quality  planning.  For  example, 
reformulated  gasoline  in  opt-in  areas 
has  been  relied  upon  by  several  states  in 
their  State  Implementation  Plan 
submissions  or  in  their  redesignation 
requests.  The  second  involves 
appropriate  lead  time  for  industry  to 
transition  out  of  the  program. 

With  respect  to  air  quality  planning. 
EPA  believes  there  is  no  reason  to  delay 
the  removal  of  the  39  affected  counties, 
or  portions  of  counties,  in  New  York, 
Pennsylvania  and  Maine.  The  39 
counties  have  not  had  an  ozone 
exceedance  over  a  consecutive  three- 
year  period.  Certain  of  these  thirty-nine 


2  Paragraph  5  of  section  2Il(k)  prohibits  the  sale 
of  conventional,  or  non-reformulated  gasoline,  in 
covered  areas. 


'  The  preamble  to  the  December  15. 1993,  final 
regulations  failed  to  provide  a  clear  discussion  of 
EPA's  views  on  this  issue.  While  EPA  noted  that  it 
"may  pursue  a  separate  action  in  the  future  that 
would  allow  states  to  opt  out  of  the  RFG  program, 
provided  sufficient  notice  is  given,"  the  preamble 
also  indicated  there  were  concerns  over  whether 
EPA  had  authority  to  allow  states  to  ept-out.  59  FR 
7808  (February  16.  1994).  The  context  for  these 
statements,  however,  makes  it  clear  that  EPA's 
concerns  were  based  on  issues  surrounding 
questions  of  opting-in  lor  only  Phase  I  of  the 
reformulated  gasoline  program.  See  59  FR  7809.  As 
noted  above,  EPA  believes  that  it  does  have 
authority  to  establish  requirements  that  allow  states 
10  opt-out  of  this  program. 
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counties  have  pending  requests  with 
EPA  for  redesignation  to  attainment 
status,  and  the  remaining  areas  intend  to 
seek  such  redesignation.  The  State 
Implementation  Plans  for  these  areas  do 
not  include  or  rely  on  reformulated 
gasoline  as  a  control  measure.  For  the 
moderate  areas  in  Pennsylvania, 
reformulated  gasoline  is  inclu^ded  in  the 
redesignation  plan  as  a  contingency 
measure  in  the  maintenance  plan. 
Allowing  the  areas  to  opt-out  now 
would  not  interfere  with  implementing 
that  contingency.  The  areas  could  opt 
into  the  reformulated  gasoline  program 
in  the  future,  if  necessary. 

EPAs  letters  of  December  12  and  28, 
1994.  to  the  States  of  New  York. 
Pennsylvania  and  Maine  state  that 
reformulated  gasoline  will  no  longer  be 
required  in  the  specified  areas  effective 
January  1,  1995,  pending  completion  of 
the  rulemaking  to  remove  the  affected 
counties.  These  letters,  combined  with 
the  requests  from  New  York. 
Pennsylvania  and  Maine  to  opt-out. 
have  given  the  industries  involved  in 
the  supply,  distribution  and  sale  of 
reformulated  gasoline  to  these  areas 
notice  of  the  Agency's  intent  to  remove 
these  areas  from  the  reformulated 
gasoline  program.  This  has  provided 
time  for  industry  to  plan  for  the 
transition  from  reformulated  gasoline  to 
conventional  gasoline  in  the  affected 
areas.  In  a  separate  notice  signed  by  the 
EPA  Administrator  on  December  29, 
1994.  and  for  the  reasons  described 
therein,  EPA  has  stayed  the  program  in 
these  thirty-nine  counties,  or  portions 
thereof,  effective  January  1. 1995,  until 
July  1. 1995.  Based  on  this  chronology. 
EPA  proposes  that  these  areas  be 
removed  from  the  reformulated  gasoline 
program  effective  upon  the  issuance  of 
final  action  in  this  rulemaking. 

As  mentioned  above,  on  December  29, 
1994,  EPA  issued  a  final  rule  staying  the 
application  of  the  reformulated  gasoline 
regulations  for  certain  areas  that  had 
opted  in  to  the  reformulated  gasoline 
program.  60  FR  2696  (January  11. 1995). 
This  stay  applied  to  Jefferson  County 
and  the  Albany  and  Buffalo  areas  of 
New  York,  the  twenty  eight  opt-in 
counties  in  Pennsylvania,  and  Hancock 
and  Waldo  counties  in  Maine.  It  stayed 
the  regulations  in  these  areas  effective 
January  1,  1995  until  July  1, 1995.  EPA 
now  proposes  to  extend  this  stay  during 
the  pendency  of  this  rulemaking,  until 
the  agency  takes  final  action  on  the 
proposed  opt-out  for  these  areas.  This 
extension  of  the  stay  is  based  on  the 
reasons  described  in  the  December  29, 
1994  rule,  and  the  fact  that  EPA  will  not 
be  able  to  complete  the  opt-out 
rulemaking  for  these  areas  prior  to  July 
1. 1995. 


EPA  intends  to  take  final  action  on 
the  proposed  extension  of  the  stay 
before  July  1. 1995,  to  avoid  the  serious 
disruption  to  the  gasoline  distribution 
system,  the  regulated  industry  and  the 
public  that  would  be  caused  by  a 
temporary  imposition  of  the 
reformulated  gasoline  requirements  in 
these  areas.  Based  on  this  potential  for 
serious  disruption,  and  the  reasons 
noted  by  EPA  when  it  issued  the  stay  in 
December  29.  1994  (60  FR  2698,  January 
11. 1995).  EPA  has  determined  that 
there  is  good  cause  under  5  U.S.C. 
553(b)  and  Clean  Air  Act  section 
307(d)(1)  to  limit  the  public  comment 
period  on  the  proposed  extension  of  the 
stay  to  June  28,  1995,  and  to  not  provide 
an  opportunity  for  a  public  hearing  on 
this  proposed  extension.  EPA  finds  that 
additional  notice  and  public  procedure 
would  be  impracticable,  unnecessary, 
and  contrary  to  the  public  interest. 

IV.  General  Procedures  for  EPA's 
Processing  of  Future  Opt-Out  Requests 

EPA  is  also  proposing  general  rules  to 
cover  future  opt-out  requests  by  states. 
EPA's  proposal  would  authorize  the 
Administrator  to  approve  a  petition  to 
opt-out  all  or  a  portion  of  an  opt-in  area. 
Such  a  petition  would  have  to  be 
submitted  by  the  governor,  or  their 
authorized  representative,  and  would 
need  to  include  information  describing 
how,  if  at  all,  reformulated  gasoline  has 
been  relied  upon  by  the  state  in  its  State 
Implementation  Plans,  revisions  to  such 
plans,  or  redesignation  requests,  both 
pending  or  already  approved.  This 
would  include,  for  example,  attainment 
as  well  as  maintenance  plans. 

If  a  state  did  rely  on  reformulated 
gasoline  as  a  control  measure  in  such 
plans  or  requests,  then  the  state  would 
have  to  describe  if  and  how  it  intended 
to  replace  reformulated  gasoline  as  a 
control  measure.  In  addition,  the  state 
would  need  to  identify  whether  it 
intended  to  submit  a  revision  to  its  Plan 
or  request  for  redesignation,  the  current 
schedule  for  submitting  any  revised 
submission,  and  the  current  status  of 
state  action  on  such  revised  submission, 
and  if  not,  the  reasons  for  not 
submitting  a  revision.  This  would 
include,  for  example,  the  status  of  any 
legislative  or  administrative  action, 
including  notice  and  comment  on  such 
a  revision. 

The  Administrator  would  have 
authority  to  establish  an  appropriate 
effective  date  for  removal  of  an  area 
from  the  list  of  covered  areas  defined  in 
§  80.70  of  the  reformulated  gasoline 
rule,  subject  to  certain  important 
limitations.  For  example,  if 
reformulated  gasoline  was  relied  upon 
as  a  control  measure  in  an  approved 


plan,  then  the  opt-out  would  not 
become  effective  until  30  days  after  the 
Agency  had  approved  an  appropriate 
revision  to  the  state  plan.  Likewise,  if 
reformulated  gasoline  was  not  relied 
upon  in  an  approved  or  pending  SIP, 
SIP  revision,  or  redesignation  request, 
then  the  opt-out  would  become  effective 
30  days  from  receipt  of  a  complete  opt- 
out  petition.  If  reformulated  gasoline 
was  relied  upon  as  a  control  measure  in 
a  plan  that  had  been  submitted  to  the 
Agency  but  is  still  pending,  and  the 
Agency  has  found  the  plan  to  be 
complete  and/or  made  a  protectiveness 
finding  under  40  CRF  51.448  and 
93.128,  then  the  opt-out  would  become 
effective  120  days  from  the  date  a 
complete  petition  is  received.  When  the 
state  has  a  pending  plan  that  the  Agency 
has  determined  complete  and/or  for 
which  the  Agency  has  made  a 
protectiveness  finding  and  the  state  has 
decided  to  withdraw  the  submission  or 
has  indicated  to  the  Agency  the  state's 
intention  to  submit  a  revision,  then  the 
opt-out  would  become  effective  30  days 
from  receipt  of  a  complete  petition  from 
the  state,  as  described  above  and 
specified  in  the  proposed  regulatory 
language. 

Under  this  proposal,  the  regulated 
community  would  typically  have  thirty 
days  lead  time  to  transition  out  of  the 
program  for  that  area,  from  the  point  a 
complete  opt-out  petition  had  been 
received  by  EPA.  Where  a  state's 
approved  SIP  includes  reformulated 
gasoline  as  a  control  measure,  there 
would  typically  be  a  longer  period  of 
notice,  as  the  opt-out  would  not  be 
effective  until  30  days  from  the  effective 
date  for  EPA  approval  of  a  revised  SIP 
which  removes  reformulated  gasoline  as 
a  control  measure.  EPA's  experience  to 
date  with  the  current  opt-out  requests 
indicates  that  the  regulated  community 
can,  in  most  cases,  act  relatively  quickly 
to  reroute  supplies  and  change  plans.  It 
also  is  clear  that  a  short  transition 
period  will  avoid  problems  of  market 
uncertainty  and  market  disruptions. 
Some  representatives  of  industry  have 
communicated  to  EPA  their  concern  for 
sufficient  lead  time  for  affected 
industries  to  make  adjustments  to  their 
infrastructure  and  the  need  for  a  period 
of  public  comment  on  each 
reformulated  gasoline  program  covered 
area  opt-out  request.  Some  have 
suggested  that  opt-out  not  be  effective 
until  90  days  after  a  governor's  request 
is  received  by  EPA,  while  others  have 
suggested  that  the  opt-out  timeframe  be 
dealt  with  on  a  case-by-case  basis.  EPA 
will  consider  this  suggestion  and 
specifically  requests  comments  on  these 
issues  and  other  suggestions. 
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The  proposal  is  structured  so  that  the 
effective  date  for  opting  out  is  based  on 
coordination  with  the  state's  air  quality 
planning.  Where  no  state  SIP  or 
redesignation  request  relies  on 
reformulated  gasoline,  no  further 
coordination  is  needed.  Where  a 
submission  pending  before  the  Agency 
contains  reformulated  gasoline  as  a 
control  measure,  and  the  Agency  has 
not  taken  final  action  on  the 
submission,  it  would  be  appropriate  to 
allow  opt-out  to  occur  quickly  where 
the  state  either  withdraws  the  pending 
SIP  submission  or  indicates  its  intention 
to  make  a  substitute  for  RFC  at  some 
future  date.  This  would  provide 
flexibility  for  the  states  and  allow  for 
orderly  state  plaiming.  as  the  state's 
planning  would  be  consistent  with  the 
use  of  RFC  in  the  area.  On  the  other 
hand,  where  the  Agency  has  taken  final 
action  approving  a  SIP,  it  is  appropriate 
for  the  Agency  to  maintain  the  status 
quo  until  the  state  submits  and  EPA 
approves  a  revision  removing  RFC  as  a 
control  measure  in  the  approved  SIP. 
This  recognizes  the  requirement  that 
states  implement  an  approved  plan  until 
such  time  EPA  approves  its  revision. 
Finally,  where  a  plan  submission  is 
pending  before  EPA,  and  EPA  has  made 
a  protectiveness  finding  for  purposes  of 
conformity  and/or  the  submission  has 
been  found  or  deemed  complete,  then 
opt-out  should  be  delayed  for  120  days 
to  provide  the  Agency  an  adequate 
opportunity  to  review  the  current 
completeness  determination  and/or 
protectiveness  finding  on  the  SIP 
submission  without  the  use  of  RFC  as  a 
control  measure  and  to  communicate  to 
the  state  any  potential  change  in  SIP 
status. 

EPA  believes  that  it  is  important  that 
a  state  choosing  to  opt-out  of  the 
reformulated  gasoline  program  should 
plan  to'make  any  appropriate  revisions 
to  its  SIP,  if  necessary,  to  replace  the 
reformulated  gasoline  program  as  a 
control  measure.  Careful  planning  is 
needed  by  the  state  as  EPA  analysis 
indicates  that  reductions  from  other 
sources  are  often  much  less  practicable. 
Reformulated  gasoline  is  one  of  the  most 
cost-effective  measures  for  ozone 
control  available  and  also  yields 
significant  air  toxic  benefits. 

EPA  specifically  reserves  its  authority 
to  monitor  compliance  with  the 
reformulated  gasoline  program  and  to 
take  appropriate  action  to  address 
violations  that  may  occur  prior  to  the 
effective  date  for  any  opt-out. 

V.  Environmental  Impact 

If  an  area  opts  out  of  the  reformulated 
gasoline  program,  it  will  not  receive  the 
reductions  in  volatile  organic 


compounds,  oxides  of  nitrogen  (NOx), 
and  air  toxics  that  are  expected  from 
this  program.  Instead,  the  areas  would 
be  subject  to  the  federal  controls  on 
Reid  vapor  pressure  for  gasoline  in  the 
summertime,  and  would  receive  control 
of  NOx  and  air  toxics  through  the 
requirements  of  the  conventional 
gasoline  anti-dumping  program.  These 
latter  requirements  are  designed  to 
ensure  that  gasoline  quality  does  not 
degrade  from  the  levels  found  in  1990. 
The  specific  areas  covered  by  this  rule 
have  data  showing  compliance  with  the 
National  Ambient  Air  Quality  Standard 
(NAAQS)  for  ozone  for  three  or  more 
consecutive  years.  With  regard  to  the 
general  rule  for  opt-out,  EPA  is 
proposing  that  before  opt-out  is  allowed. 
States  requesting  opt-out  must  provide 
information  on  substitutes  for  the 
reformulated  gasoline  program  or  in 
some  cases  have  substitutes  approved, 
depending  on  the  status  of  EPA's 
processing  of  the  SIP.  EPA  expects  that 
this  and  the  SIP  process  will  ensure  that 
our  air  quality  is  maintained.  Howe.ver, 
these  areas  would  be  foregoing  the 
additional  air  quality  benefits  obtained 
from  the  use  of  reformulated  gasoline. 

VI.  Economic  Impact 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act,  5  U.S.C. 
605(b),  the  Administrator  certifies  that 
this  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  This  proposed  rule  is  not 
expected  to  result  in  any  additional 
compliance  cost  to  regulated  parties  and 
in  fact  is  expected  to  decrease 
compliance  costs  and  decrease  costs  to 
consumers  in  the  affected  areas. 

VII.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993)  the  Agency 
must  determine  whether  a  regulation  is 
"significant"  and  therefore  subject  to 
OMB  review  and  the  requirements  of 
the  Executive  Order.  The  Order  defines 
"significant  regulatory  action"  as  one 
that  is  likely  to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more,  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 


(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

It  has  been  determined  that  this  rule 
is  not  a  "significant  regulatory  action" 
under  the  terms  of  Executive  Order 
12866  and  is  therefore  not  subject  to 
OMB  review. 

Under  the  Paperwork  Reduction  Act. 
44  U.S.C.  3501  et  seq..  EPA  must  obtain 
Office  of  Management  and  Budget 
(OMB)  clearance  for  any  activity  that 
will  involve  collecting  substantially  the 
same  information  from  10  or  more  non- 
Federal  respondents.  While  this 
proposed  rule  does  require  information 
from  a  state  requesting  opt-out,  EPA 
does  not  believe  it  will  receive  more 
than  nine  opt-out  requests  per  year.  If 
EPA  determines  that  10  or  more  states 
will  be  affected  in  any  year,  EPA  will 
prepare  an  Information  Collection 
Request  and  make  it  available  for  public 
review  and  comment. 

Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22.  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  the  private  sector,  of 
$100  million  or  more.  Under  Section 
205,  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
govenmients  that  may  be  significantly 
or  uniquely  impacted  by  the  rule. 

EPA  has  determined  that  the  action 
promulgated  today  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  Therefore,  the 
requirements  of  the  Unfunded  Mandates 
Act  do  not  apply  t()this  action. 

VIII.  Statutory  Authority 

The  statutory  authority  for  the  action 
in  this  rule  is  granted  to  EPA  by  sections 
211  (c)  and  (k)  and  section  301(a]  of  the 
Clean  Air  Act  as  amended,  42  U.S.C. 
7545  (c)  and  (k)  and  7601(a). 

List  of  Subjects  in  40  CFR  Part  80 

Environmental  protection.  Air 
pollution  control.  Fuel  additives. 
Gasoline,  Motor  vehicle  pollution. 
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Dated:  June  2. 1995. 
Carol  M.  Browner, 

Administrator 


40  CFR  part  80  is  proposed  to  be 
amended  as  follows: 

PART  80— REGULATION  OF  FUELS 
AND  FUEL  ADDITIVES 

1.  The  authority  citation  for  part  80 
continues  to  read  as  follows: 

Authority:  Sections  114,  211  and  30Ha)  of 
the  Clean  Air  Act  as  amended  (42  U.S.C. 
7414,  7545,  and  7601(a)). 

2.  Section  80.2  is  amended  by  adding 
paragraph  (vv)  to  read  as  follows: 

§80.2    Definitions. 

***** 

(vv)  Opt-in  area.  An  area  which 
becomes  a  covered  area  under  §  80.70 
pursuant  to  section  211{k)(6)  of  the 
Clean  Air  Act. 

3.  Section  80.70  is  amended  by 
revising  the  first  sentence  of  paragraph 
(j)  introductory  text  to  read  as  follows: 

§  80.70    Covered  areas. 

«        «         •         *         * 

(j)  The  ozone  nonattainment  areas 
listed  in  this  paragraph  (j)  of  this  section 
are  covered  areas  beginning  on  January 
1. 1995.  except  that  those  areas  listed  in 
paragraphs  (j)(5)(viii)  and  (ix).  (i)(10)(i), 
(iii)  and  (v)  through  (xi)  and  (j)(ll)  of 
this  section  shall  not  be  covered  areas 
until  EPA  takes  final  action  on  the 
proposal  to  remove  these  areas  as 
covered  areas.  *  *  * 


§  80.70    [Amended] 

4.  Section  80.70  is  amended  by 
removing  paragraphs  (j)(5)(viii)  and  (ix). 

5.  Section  80.70  is  amended  by 
removing  paragraphs  (j)(10)(i).  (iii)  and 
(v)  through  (xi).  and  redesignating 
paragraphs  (j)(10)(ii)  and  (iv)  as  (i)(10){i) 
and  (ii). 

6.  Section  80.70  is  amended  by 
removing  paragraph  {j)(ll)  and 
redesignating  paragraphs  (j)(12)  through 
(15)  as  (11)  through  (14). 

7.  Section  80.70  is  amended  by 
adding  paragraph  (1)  to  read  as  follows: 

§  80.70    Covered  areas. 

***** 

(1)  Upon  the  effective  date  for  removal 
under  §  80.72(a),  the  geographic  area 
covered  by  such  approval  shall  no 
longer  be  considered  a  covered  area  for 
purposes  of  subparts  D.  E  and  F  of  this 
part. 

8.  Section  80.72  is  added  to  read  as 
follows: 


§  80.72    Procedures  for  opting  out  of  the 
covered  areas. 

(a)  In  accordance  with  paragraph  (b) 
of  this  section,  the  Administrator  may 
approve  a  petition  from  a  state  asking 
for  removal  of  any  opt-in  area,  or 
portion  of  an  opt-in  area,  from  inclusion 
as  a  covered  area  under  §  80.70.  In 
approving  any  such  petition,  the 
Administrator  shall  establish  an 
appropriate  effective  date  for  such 
removal,  pursuant  to  paragraph  (c)  of 
this  section. 

(b)  To  be  approved  under  paragraph 
(a)  of  this  section,  a  petition  must  be 
signed  by  the  governor  of  a  state,  or  his 
or  her  authorized  representative,  and 
must  include  the  following: 

(1)  A  geographic  description  of  each 
opt-in  area,  or  portion  of  each  opt-in 
area,  which  is  covered  by  the  petition; 

(2)  A  description  of  all  ways  in  which 
reformulated  gasoline  is  relied  upon  as 
a  control  measure  in  any  approved  state 
or  local  implementation  plan  or  plan 
revision,  or  in  any  submission  to  the 
Agengy  containing  any  proposed  plan  or 
plan  revision  (and  any  associated 
request  for  redesignation)  that  is 
pending  before  the  Agency  when  the 
petition  is  submitted;  and 

(3)  For  any  opt-in  areas  covered  by  the 
petition  for  which  reformulated  gasoline 
is  relied  upon  as  a  control  measure  as 
described  under  paragraph  (b)(2)  of  this 
section,  the  petition  shall  include  the 
following  information: 

(i)  Identify  whether  the  state  is 
withdrawing  any  such  pending  plan 
submission; 

(ii)(A)  Identify  whether  the  state 
intends  to  submit  a  revision  to  any  such 
approved  plan  provision  or  pending 
plan  submission  that  does  not  rely  on 
reformulated  gasoline  as  a  control 
measure,  and  describe  the  alternative  air 
quality  measures,  if  any.  that  the  state 
plans  to  use  to  replace  reformulated 
gasoline  as  a  control  measure; 

(B)  A  description  of  the  current  status 
of  any  proposed  revision  to  any  such 
approved  plan  provision  or  pending 
plan  submission,  as  well  as  a  projected 
schedule  for  submission  of  such 
proposed  revision; 

(C)  If  the  state  is  not  withdrawing  any 
such  pending  plan  submission  and  does 
not  intend  to  submit  a  revision  to  any 
such  approved  plan  provision  or 
pending  plan  submission,  describe  why 
no  revision  is  necessary; 

(D)  If  reformulated  gasoline  is  relied 
upon  in  any  pending  plan  submission, 
other  than  as  a  contingency  measure 
consisting  of  a  future  opt-in.  and  the 
Agency  has  found  such  pending  plan 
submission  complete  or  made  a 
protectiveness  finding  under  40  CFR 
51.448  and  93.128.  demonstrate  whether 


the  removal  of  the  reformulated  gasoline 
program  will  affect  the  completeness 
and/or  protectiveness  determinations; 

(4)  Upon  request  by  the  Adminstrator. 
the  Governor  of  a  State,  or  his  or  her 
authorized  representative,  shall  submit 
additional  information  upon  request  of 
the  Administrator 

(c)  (1)  Except  as  provided  in 
paragraph  (c)(2)  and  (3)  of  this  section, 
the  Administrator  shall  set  an  effective 
date  for  removal  of  an  area  under 
paragraph  (a)  of  this  section  of  30  days 
from  receipt  of  a  complete  petition  by 
EPA. 

(2)  If  reformulated  gasoline  is 
contained  as  an  element  of  any  plan  or 
plan  revision  that  has  been  approved  by 
the  Agency,  other  than  as  a  contingency 
measure  consisting  of  a  future  opt-in. 
then  the  effective  date  under  paragraph 
(a)  of  this  section  shall  be  30  days  from 
the  effective  date  for  Agency  approval  of 
a  revision  to  the  plan  that  removes 
reformulated  gasoline  as  a  control 
measure. 

(3)  Unless  the  state  has  withdrawn  the 
suijmission  or  indicated  its  intention  to 
submit  a  revision,  if  reformulated 
gasoline  is  contained  as  an  element  in 
any  plan  or  plan  revision  that  has  been 
submitted  to  and  is  pending  approval  by 
the  Agency,  other  than  as  a  contingency 
measure  consisting  of  a  future  opt-in, 
and  where  such  pending  plan  or  plan 
revision  has  been  found  or  deemed  to  be 
complete  and/or  the  Agency  has  made 

a  protectiveness  finding  under  40  CFR 
51.448  and  93.128  concerning  such 
submission,  then  the  effective  date 
under  paragraph  (a)  of  this  section  shall 
be  120  days  from  the  date  a  complete 
petition  is  received  by  the  Agency. 

(d)  The  Administrator  shall  publish  a 
notice  in  the  Federal  Register  of  any 
petition  approved  under  paragraph  (a) 
of  this  section,  announcing  the  effective 
date  for  removal. 
[FR  Doc.  95-14573  Filed  6-13-95;  8:45  am) 

BILUNG  CODE  6S60-60-^ 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  69 

[CC  Docket  No.  95-72;  FCC95-212] 

End  User  Common  Line  Charges 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  This  Notice  of  Proposed 
Rulemaking  seeks  comment  on  the 
application  of  End  User  Common  Line 
Charges,  hereinafter  referred  to  as 
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Subscriber  Line  Charges  (SLCs).  to  local 
loops  used  with  Integrated  Services 
Digital  Network  (ISDN)  and  other 
services  that  permit  the  provision  of 
multiple  voice-grade-equivalent 
channels  to  a  customer  over  a  single 
facility.  This  proceeding  was  instituted 
to  give  the  Commission  an  opportunity 
to  reexamine  existing  rules  and  make 
changes  in  light  of  new  technologies 
and  services. 

DATES:  Comments  are  to  be  filed  on  or 
before  )une  29,  1995,  and  replies  are  to 
be  filed  on  or  before  July  14, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Claudia  Pabo,  (202)  418-1595.  Common 
Carrier  Bureau,  Policy  and  Program 
Planning  Division. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rulemaking  in  .CC  Docket  No. 
95-72,  adopted  May  24,  1995  and 
released  May  30,  1995. 

The  complete  text  of  this  Notice  of 
Proposed  Rulemaking  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center,  Room  239. 1919  M  St.  NW.. 
Washington,  D.C.  20554,  and  may  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Service.  Inc..  at  (202)  857-3800.  1919  M 
Street  NW.,  room  246.  Washington,  D.C. 
20554. 

Synopsis  of  Notice  of  Proposed 
Rulemaking 

L  Introduction 

1.  In  this  Notice  of  Proposed 
Rulemaking,  we  seek  comment  on  the 
application  of  End  User  Common  Line 
Charges,  hereinafter  referred  to  as 
Subscriber  Line  Charges  (SLCs).  to  local 
loops  used  with  Integrated  Services 
Digital  Network  (ISDN)  and  other 
services  that  permit  the  provision  of 
multiple  voice-grade-equivalent 
channels  to  a  customer  over  a  single 
facility.  We  believe  that  the  question  of 
SLCs  for  ISDN  and  similar  services  must 
be  considered  in  the  broader  context  of 
competitive  developments  in  the 
interstate  access  market,  and  the 
resulting  pressure  to  reduce 
unnecessary  support  flows  in  order  to 
ensure  fair  competition  and  preserve 
universal  service. 

n.  Background 

A.  ISDN  and  Other  Derived  Channel 
Technology  and  Services 

2.  ISDN  permits  digital  transmission 
over  ordinary  local  loops  and  T-1 
facilities  through  the  use  of  advanced 
central  office  equipment  and  customer 
premises  equipment  (CPE).  Currently. 
LECs  offer  two  basic  types  of  ISDN 


service.  Basic  Rate  Interface  (BRI) 
Service  allows  a  subscriber  to  obtain 
two  voice-grade-equivalent  channels 
and  a  signalling/data  channel  over  an 
ordinary  local  loop,  which  is  generally 
provided  over  a  single  twisted  pair  of 
copper  wires.  Primary  Rate  Interface 
(PRI)  Service  allows  subscribers  to 
obtain  23  voice-grade-equivalent 
channels  and  one  signalling/data 
channel  over  a  single  T-1  facility  with 
two  pairs  of  twisted  copper  wires. 

3.  There  are  services  in  addition  to 
ISDN  that  use  derived  channel 
technology  to  provide  multiple  channels 
over  a  single  facility.  The  LECs  also  use 
derived  channel  technologies  within 
their  networks  to  provide  customers 
with  individual  local  loops,  as  opposed 
to  BRI  or  PRI  ISDN.  In  such  situations, 
the  end  user  would  not  be  aware  that 
the  LEC  was  using  this  technology  to 
provide  their  local  loop. 

B.  Subscriber  Line  Charges 

4.  In  the  1983  Access  Charge  Order, 
48  FR  10319.  March  11. 1983.  the 
Commission  adopted  rules  prescribing  a 
comprehensive  system  of  tariffed  access 
charges  for  the  recovery  of  LEC  costs 
associated  with  the  origination  and 
termination  of  interstate  calls.  The 
access  charge  rules  called  for  recovery 
of  a  major  portion  of  the  local  loop  costs 
assigned  to  the  interstate  jurisdiction 
through  SLCs.  The  remainder  of  local 
loop  costs  are  recovered  from 
interexchange  carriers  (IXCs)  through 
the  per  minute  CCL  charge.  The  CCL 
charges  paid  by  the  IXCs  are  reflected  in 
the  charges  paid  by  interstate  toll  users. 

5.  Multiline  business  SLCs  are 
currently  capped  at  $6.00  per  line  per 
month.  Residential  and  single  line 
business  SLCs  are  capped  at  $3.50  per 
line  per  month.  The  basic  interstate  toll 
rate  decreased  approximately  34% 
between  1984  and  the  end  of  1992. 
much  of  this  due  to  the  shift  in  the 
recovery  of  common  line  costs  from  CCL 
rates  to  SLCs  and  the  resuhing 
stimulation  in  demand. 


considered  in  the  context  of  a 
rulemaking  proceeding. 

D.  Competition 

7.  The  interstate  access  market  has 
changed  since  the  Commission  adopted 
the  access  charge  rules  at  issue  here. 
Alternative  service  providers  such  as 
Teleport.  which  i&.owned  by  a  group  of 
large  cable  companies,  and  MFS  have 
deployed  fiber  optic  networks  in  core 
business  areas  of  many  large  cities, 
providing  interstate  access  services, 
and.  in  some  areas,  local  exchange 
service  as  well.  Cable  television 
companies,  in  addition  to  those  with  an 
ownership  interest  in  Teleport,  have 
also  entered  the  local  telephone  and/or 
interstate  access  market  in  certain  areas, 
and  have  expressed  an  intention  to  enter 
the  telephone  market  on  a  broader  basis. 
Interexchange  carriers,  such  as  MCI  and 
AT&T,  have  also  entered  the  market  or 
announced  an  intention  to  do  so.  In 
addition,  the  Commission  has  required 
expanded  interconnection  for  the 
provision  of  special  access  service  and 
switched  transport.  New  York  State  has 
also  required  LECs  to  unbundle  their 
local  loops  in  order  to  permit  the 
competitive  provision  of  local  exchange 
service,  and  a  number  of  other  states  are 
considering  similar  measures. 

8.  The  developments  tend  to  bring 
pressure  to  bear  on  support  flows  in  the 
current  access  charge  structure.  LEC 
rates  that  significantly  exceed  cost  will 
tend  to  attract  new  entrants  who  may  be 
able  to  offer  service  at  lower  rates.  As  a 
result,  it  may  be  necessary  to  reduce" 
support  flows  that  are  not  specifically 
tailored  to  produce  social  benefits. 

III.  Discussion 

A.  Overview 

9.  In  this  proceeding,  we  seek 
comment  on  the  proper  application  of 
SLCs  to  BRI  and  PRI  ISDN  service 
provided  to  residential  and  business 
customers  as  well  as  to  other  services 
that  permit  the  provision  of  multiple 
derived  channels  over  a  single  facility. 


C.  Recent  Decisions  on  SLCs  for  ISDN         B.  Analytical  Framework 


6.  The  Commission  first  addressed  the 
application  of  SLCs  to  ISDN  and  other 
technologies  that  permit  the  provision 
of  multiple  voice  grade  channels  over  a 
two-  or  four-wire  facility  in  1992  when 
the  Common  Carrier  Bureau  adopted  an 
order  concluding  the  local  exchange 
carriers  must  apply  a  SLC  to  each 
derived  channel  even  when  the 
channels  were  provided  over  a  single 
facility.  The  Commission  subsequently 
affirmed  the  Bureau's  order.  At  the  same 
time,  the  Commission  recognized  that 
this  question  involved  policy  issues  best 


10.  We  beUeve  that  several  basic 
principles  should  guide  our  resolution 
of  these  issues.  While  these 
considerations  are  sometimes  in 
potential  conflict  with  one  another,  we 
believe  that  they  all  must  be  considered 
to  assure  a  sound,  principled  resolution 
of  the  issues  before  us  in  this 
proceeding. 

11.  This  rulemaking  proceeding  gives 
the  Commission  an  opportunity  to 
reexamine  existing  rules,  and  make 
changes  in  light  of  new  technologies 
and  services.  We  must  be  careful  to 
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avoid  erecting  regulatorv-  barriers  to  the 
development  of  beneficial  new 
technologies.  This  is  particularly 
important  when  these  services  and 
technologies  can  facilitate  access  to  the 
benefits  of  the  National  Information 
Infrastructure.  At  the  same  time,  we 
should  not  amend  our  rules  to  favor 
new  technologies  and  services  simply 
because  they  are  new.  Any  difference  in 
the  regulatory  treatment  of  new 
technologies  and  services  must  have  a 
sound  basis  in  public  policy. 

12.  We  also  believe  that  it  is  desirable 
to  avoid  measures  that  could  reduce  the 
level  of  nontraffic  sensitive  (NTS)  local 
loop  costs  now  recovered  through  flat 
charges.  Any  reduction  in  SLC  revenues 
will  tend  to  increase  interstate  toll  rates 
because  lower  SLC  revenues  will  cause 
LECs  to  seek  to  recover  additional 
revenues  through  the  per  minute  CCL 
charge.  We  also  believe  that  policies 
that  would  appear  to  reduce 
dramatically  SLC  charges  to  large 
business  customers,  but  not  to 
residential  customers,  must  be  carefully 
examined. 

13.  Resolution  of  the  issues  in  this 
proceeding  should  also  take  into 
account  competitive  developments  in 
the  interstate  access  market,  and  the 
accompanying  need  to  identify  and 
reduce  unnecessary  support  flows.  In 
light  of  competitive  developments  in  the 
interstate  access  market,  rule  changes 
that  could  result  in  lower  SLC  revenues 
and  higher  CCL  rates,  thus  potentially 
increasing  support  flows,  must  be 
carefully  examined.  Increasingly,  IXCs 
and  large  business  customers  have 
ahernatives  to  use  of  LEC  facilities  and 
can  avoid  support  flows  inherent  in  the 
current  access  charge  rate  structure, 
including  the  CCL  charge.  In  the  long 
run,  inefficient  bypass  of  the  LEC 
networks  by  high  volume  toll  customers 
could  threaten  to  undermine  the 
support  flows  that  foster  universal 
service. 

C.  Options 

1.  Overview 

14.  There  are  potentially  many  ways 
that  the  number  of  SLCs  for  ISDN  and 
similar  derived  channel  services  could 
be  computed.  At  one  extreme,  we  might 
require  customers  to  pay  one  SLC  for 
each  physical  facility  serving  a  given 
customer,  such  as  a  standard  local  loop 
or  T-1  facility.  At  the  other  extreme,  we 
could  maintain  the  current  rule  under 
which  an  SLC  is  applied  to  each  derived 
communications  channel. 

15.  There  are  also  intermediate 
options.  For  example,  the  number  of 
SLCs  to  be  applied  to  ISDN  facilities 
could  be  based  on  a  ratio  of  the  average 


LEC  cost  of  providing  a  derived  channel 
service,  such  as  a  BRI  or  PRI  ISDN 
connection,  to  the  average  cost  of 

?roviding  an  ordinary  local  loop  or 
-1  connection,  including  the  line  or 
trunk  card  costs  in  both  cases.  Under 
this  option,  a  PRI  customer  would,  for 
example,  pay  six  SLCs  if  the  average 
LEC  cost  of  providing  an  ISDN  T-1 
connection,  including  line  cards,  is  six 
times  the  average  cost  of  providing  an 
ordinary  T-1  facility.  It  would  also  be 
possible  to  apply  one  SLC  for  every  two 
derived  channels,  an  option  that  would 
reduce  by  50  percent  the  SLC  revenues 
that  would  be  generated  under  the 
current  requirement  that  one  SLC  be 
assessed  for  each  derived  channel. 

16.  Another  set  of  options  would 
focus  on  the  increasingly  competitive 
interstate  access  market  in  determining 
how  to  compute  the  SLC  to  be  paid  by 
customers  of  derived  channel  services. 
One  possibility  is  to  combine  a 
reduction  in  the  currently  required  level 
of  SLC  charges  for  derived  channel 
services  with  a  small  increase  in  the 
per-channel  SLC  for  all  local  loops. 
Another  option  involves  giving  the  LECs 
some  Hexibility  in  setting  SLC  rates  for 
derived  channel  services,  but  modifying 
the  price  cap  rules  so  that  any  reduction 
in  SLC  flat  rate  recovery  does  not 
increase  the  CCL  rate. 

2.  The  Per-Facility  Approach 

17.  Under  this  approach,  customers 
pay  a  single  SLC  per  derived  channel 
service  connection.  Thus,  under  this 
option,  both  BRI  and  PRI  ISDN 
customers  would  pay  a  single  SLC< 
Under  a  variation  on  this  option,  an 
ISDN  BRI  customer  with  one  copper 
pair  would  pay  a  single  SLC.  and  a  PRI 
customer  with  two  copper  pairs  would 
pay  two  SLCs. 

3.  Intermediate  Options 

18.  An  option  that  may  represent  a 
potential  middle  ground  between  the 
per  facility  and  the  per  derived  channel 
approaches  would  be  to  charge  SLCs 
based  on  a  ratio  of  the  average  LEC  cost 
of  providing  a  derived  channel  service, 
including  line  or  trunk  cards,  to  the 
average  LEC  cost  of  providing  an 
ordinary  local  loop  or  T-1  facility. 
Under  this  approach,  a  PRI  customer, 
for  example,  would  pay  six  SLCs  if  the 
LEC  cost  of  providing  an  ISDN  T-1 
connection,  including  line  or  trunk 
cards,  is  six  times  the  cost  of  providing 
an  ordinary  T-1  facility.  This  approach 
also  includes  the  cost  of  the  line  cards 
in  developing  the  cost  relationship 
between  ISDN  connections  and  non- 
ISDN  connections  even  though  line 
cards  are  treated  as  switching,  not  local 
loop  facilities  for  jurisdictional 


separations  and  Part  69  cost  allocation 
purposes. 

19.  Reducing  SLCs  for  derived 
channel  connections  to  50  percent  of  the 
level  Inquired  by  the  current  rules  is 
another  intermediate  option  between 
the  per-facility  and  per-derived  channel 
approaches.  Under  this  approach,  the 
LECs  would  charge  one  SLC  for  every 
two  derived  channels. 

4.  The  Per-Derived  Channel  Approach 

20.  The  existing  rules  require  that  the 
LECs  charge  a  SLC  for  each  derived 
channel  in  the  case  of  ISDN  and  other 
similar  services. 

5.  Additional  Options 

21.  There  are  also  several  other 
options  that  combine  reductions  in  the 
number  of  SLCs  that  our  current  rules 
impose  on  derived  channel  services 
with  measures  to  ensure  that  this  does 
not  increase  per  minute  CCL  charges, 
putting  upward  pressure  on  interstate 
toll  rates.  One  such  option  would  be  to 
permit  the  LECs  to  impose  a  reduced 
number  of  SLCs  for  derived  channel 
services,  accompanied  by  a  small 
increase  in  SLC  rates.  For  example,  the 
current  caps  on  SLCs  could  be  increased 
by  $.25  per  month  for  all  subscribers.  A 
second  approach  would  be  to  permit, 
but  not  require,  the  LECs  to  apply  fewer 
SLCs  for  derived  channel  services  than 
the  current  rules  require,  but  to  adjust 
the  price  cap  rule  to  prevent  a  reduction 
in  SLC  revenues  from  causing  an 
increase  in  CCL  rates. 

6.  Request  for  Comments 

22.  We  ask  interested  parties  to 
comment  on  the  analytical  framework 
and  options  for  defining  the  SLCs  that 
subscribers  to  ISDN  and  other  derived 
channel  services  must  pay.  We  also  seek 
comment  on  our  analysis  of  the  various 
options  described  in  this  Notice. 
Commenting  parties  are  urged  to  suggest 
additional  or  different  policy  goals  as 
part  of  the  analytical  framework  for 
evaluating  options  as  well  as  to  present 
additional  options  for  the  Commission's 
consideration.  We  also  seek  comment 
on  whether  any  new  rules  for  the 
application  of  SLCs  for  ISDN  and 
similar  derived  channel  services  should 
apply  to  all  local  loops  provisioned  by 
the  telephone  company  through  the  use 
of  derived  channel  technology, 
regardless  of  whether  the  use  of  derived 
channel  technology  in  the  provisioning 
of  the  loop  is  apparent  to  the  subscriber 
or  not. 

23.  In  addition,  we  note  that  it  would 
be  helpful  if  interested  parties  provide 
us  with  specific  information  concerning 
the  perceived  elasticity  of  demand  for 
ISDN  services,  the  various  ISDN  service 
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options  available  in  the  marketplace,  the 
total  intrastate  charges  for  each  of  these 
service  options,  as  well  as  the 
advantages  and  disadvantages  of 
alternative  service  and  equipment 
configurations  that  offer 
communications  capabilities 
comparable  to  those  of  ISDN.  Moreover, 
certain  of  the  options  for  applying  SLCs 
under  our  part  69  access  charge  rules 
described  above  would  use  a  definition 
of  the  term  "line"  that  differs  from  the 
current  separations  definition  in  Part 
36.*  We  seek  comment  on  whether  we 
should  initiate  the  process  of 
considering  conforming  separations 
changes  through  a  referral  to  a  Joint 
Board  in  the  event  that  we  adopt  such 
an  approach.  In  light  of  competitive 
developments  in  the  interstate  access 
market,  interested  parties  may  also  wish 
to  take  this  opportunity  to  comment 
more  generally  on  the  need  for 
additional  changes  to  the  way  carriers 
can  recover  the  interstate  assignment  of 
local  loop  costs  and  local  switching  or 
other  costs  that  the  parties  view  as  NTS. 

IV.  Ex  Parte  Presentations 

24.  This  proceeding  is  a  non-restricted 
notice  and  comment  rulemaking.  Ex 
parte  presentations  are  permitted, 
except  during  the  Sunshine  Agenda 
period,  provided  that  they  are  disclosed 
as  provided  in  the  Commission's  rules. 

V.  Regulatory  Flexibility  Analysis 

25.  »V3  certify  that  the  Regulatory 
Flexibility  Act  is  not  applicable  to  the 
rule  changes  we  are  proposing  in  this 
proceeding.  The  Secretary  shall  send  a 
copy  of  the  Notice  to  the  Chief  Counsel 
for  Advocacy  of  the  Small  Business 
Administration  in  accordance  with 
Section  603(a)  of  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601.  et  seq. 

VI.  Comment  Filing  Dates 

26.  Interested  parties  may  file 
comments  with  the  Office  of  the 
Secretary.  Federal  Communications 
Commission,  Washington,  D.C.  20554 
on  or  before  June  29, 1995,  and  reply 
comments  on  or  before  July  14,  1995. 
Parties  are  to  provide  a  copy  of  any 
filings  in  this  proceeding  to  Peggy 
P.eitzel  of  the  Policy  and  Program 
Planning  Division,  Common  Carrier 
Bureau.  Room  544, 1919  M  Street.  N.W.. 
Washington.  D.C.  20554.  Parties  are  also 
to  file  one  copy  of  any  documents  in 
this  docket  with  the  Commission's  copy 
contractor.  International  Transcription 
Services.  Inc..  2100  M  Street,  N.W., 
Suite  140.  Washington,  D.C.  20037. 


'  See  para.  11  supra. 


VII.  Ordering  Clauses 

27.  Accordingly,  it  is  ordered  That, 
pursuant  to  the  authority  contained  in 
Sections  1,  4,  and  201-205  of  the 
Communications  Act  of  1934,  as 
amended.  47  U.S.C.  151.  154.  &  201- 
205,  a  Notice  of  Proposed  Rulemaking  is 
Hereby  Adopted. 

List  of  Subjects  in  47  CFR  Part  69 

Communications  common  carriers, 
Reporting  and  record  keeping 
requirements.  Telephone. 

Federal  Communications  Commission. 

William  F.  Caton. 

Acting  Secretary. 

|FR  Doc.  95-14509  Filed  6-13-95;  8:45  ami 

BILUNG  CODE  6712-01-M 

47  CFR  Part  73 

[MM  Docket  No.  95-78,  RM-8619] 

Radio  Broadcasting  Services; 
Stonewall,  MS 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by  Mary  C. 
Glass  proposing  the  allotment  of 
Channel  295A  to  Stonewall. 
Mississippi,  as  the  community's  first 
local  aural  transmission  service. 
Channel  295A  can  be  allotted  to 
Stonewall  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  14.1  kilometers  (8.7  miles) 
northeast  in  order  to  avoid  a  short- 
spacing  conflict  with  the  licensed  site  of 
Station  WSTZ(FM).  Channel  294C. 
Vicksburg.  Mississippi.  The  coordinates 
for  Channel  295A  at  Stonewall  are  32- 
11-37  and  88-39-48. 
DATES:  Comments  must  be  filed  on  or 
before  July  31. 1995.  and  reply 
comments  on  or  before  August  15.  1995. 
ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows;  Mary  C.  Glass.  P.O.  Box  848. 
Stonewall.  Mississippi  39363 
(Petitioner). 

FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Biumenthal,  Mass  Media  Bureau,  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
95-78,  adopted  June  2, 1995,  and 
released  June  9,  1995.  The  full  text  of 
this  Commission  decision  is  available 


for  inspection  and  copying  during 
normal  business  hours  in  the  FCC's 
Reference  Center  (Room  239),  1919  M 
Street.  NW..  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor,  ITS,  Inc.,  (202)  857- 
3800,  2100  M  Street,  NW..  Suite  140. 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Ck)mmunications  Commission. 

John  A.  Karousos. 

Chief.  Allocations  Branch.  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

IFR  Doc.  95-14514  Filed  6-13-95;  8:45  am] 

BILUNG  CODE  e712-01-F 


47  CFR  Part  73 

[MM  Docket  No.  95-79,  RM-8620] 

Radio  Broadcasting  Services;  De  Kalb, 
MS 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by 
Choctaw  Broadcasting,  proposing  the 
allotment  of  Channel  289C2  to  De  Kalb. 
Mississippi,  as  the  community's  first 
local  FM  service.  Channel  289C2  can  be 
allotted  to  De  Kalb  in  compliance  with 
the  Commission's  minimum  distance 
separation  requirements  without  the 
imposition  of  a  site  restriction.  The 
coordinates  for  Channel  289C2  at  De 
Kalb  are  32-16-^3  and  88-39-03. 
DATES:  Comnftnts  must  be  filed  on  or 
before  July  31,  1995,  and  reply 
comments  on  or  before  August  15,  1995. 
ADDRESSES:  Federal  Communications 
Commission,  Washington,  IX  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  ils  counsel  or  consultant, 
as  follows:  Thomas  L.  Goldman, 
Choctaw  Broadcasting,  P.O.  Box  3160, 
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Meridian,  Mississippi  39302 
(Petitioner). 

FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Blumenthal.  Mass  Media  Bureau.  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  ^4aking,  MM  Docket  No. 
95-79.  adopted  June  1,  1995.  and 
released  June  9,  1995.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC's 
Reference  Center  (Room  239),  1919  M 
Street.  NW..  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  ITS,  Inc.,  (202)  857- 
3800,  2100  M  Street,  NW.,  Suite  140, 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
(ohn  A.  Karousos, 

Chief,  Allocations  Branch.  Policy  and  Bales 
Division,  Mass  Media  Bureau. 
(FR  Doc.  95-14515  Filed  6-13-95;  8:45  ami 

BILUNQ  COOC  e712-01-F 


47  CFR  Part  73 

[MM  Docket  No.  95-76.  RM-8611] 

Radio  Broadcasting  Services; 
Homestead  and  North  Miami  Beach,  FL 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  (guests 
comments  on  a  petition  filed  by  New 
Age  Broadcasting,  Inc.,  licensee  of 
Station  WXDI(FM),  Channel  239C1, 
Homestead,  Florida,  proposing  to 
downgrade  Station  WXDJ(FM)  from 
Channel  239C1  to  Channel  239C2,  and 
the  reallotment  of  Channel  239C2  from 
Homestead  to  North  Miami  Beach, 
Florida,  and  the  modification  of  its 
license  to  specify  North  Miami  Beach  as 


its  community  of  license,  in  accordance 
with  Section  1.420(i)  of  the 
Commission's  rules.  Channel  239C2  can 
be  allotted  to  North  Miami  Beach  in 
compliance  with  the  Commission's 
minimum  distance  separation 
requirements  with  a  site  restriction  of 
23.8  kilometers  (14.8  miles)  south  of  the 
community.  The  coordinates  for 
Channel  239C2  at  North  Miami  Beach 
are  North  Latitude  25-42-55  and  West 
Longitude  80-09-17. 

DATES:  Comments  must  be  filed  on  or 
before  July  31, 1995,  and  reply 
comments  on  or  before  August  15, 1995. 

ADDRESSES:  Federal  Communications 
Commission.  Washington,  D.C.  20554. 
In  addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Carl  R.  Ramey,  Todd  M. 
Stansbury,  Wiley,  Rein  &  Fielding,  1776 
K  Street,  NW.,  Washington,  DC  20006 
(Attorneys  for  Petitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  J.  Walls,  Mass  Media  Bureau, 
(202) 418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
95-76,  adopted  May  30,  1995,  and 
released  June  9,  1995.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  (Room  239),  1919  M 
Street.  NW..  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service,  Inc..  (202)  857- 
3800. 1919  M  Street.  NW..  Room  246.  or 
2100  M  Street.  NW..  Suite  140. 
Washington.  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 


Federal  Communications  Commission. 

John  A.  Karousos, 

Chief  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

[FR  Doc.  95-14521  Filed  6-13-95,  8:45  ami 

HLUNG  CODE  C712-01-F 

47  CFR  Part  73 

[MM  Docket  No.  95-77,  RM-86161 

TV  Broadcasting  Services;  Virginia 
Beach,  VA 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  by  Lockwood 
Broadcasting,  Inc.,  proposing  the 
allotment  of  Channel  21  to  Virginia 
Beach,  Virginia.  Channel  21  can  be 
allotted  to  Virginia  Beach  consistent 
with  the  minimum  distance  separation 
requirements  of  Sections  73.610  and 
73.698  of  the  Commission's  Rules  with 
a  site  restriction  of  4.0  kilometers  (2.5 
miles)  south  to  avoid  the  freeze  zone 
surrounding  Washington,  DC.  The 
coordinates  for  UHF  Channel  21  at 
Virginia  Beach  are  36-48-38  and  75- 
58-30. 

DATES:  Comments  must  be  filed  on  or 
before  July  31,  1995,  and  reply 
comments  on  or  before  August  15, 1995. 
ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Mark  J.  Prak,  Esq.,  Brooks. 
Pierce.  McLendon.  Humphrey  & 
Leonard.  P.O.  Box  1800.  Raleigh,  North 
Carolina  27602  (Counsel  for  petitioner). 
FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Blumenthal,  Mass  Media  Bureau.  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
95-77,  adopted  June  2. 1995,  and 
released  June  9,  1995.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC's 
Reference  Center  (Room  239),  1919  M 
Street,  NW..  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor,  ITS,  Inc.,  (202)  857- 
3800,  2100  M  Street,  NW.,  Suite  140, 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
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Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Television  broadcasting. 
Federal  Communications  Commission. 
John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

IFR  Doc.  95-14520  Filed  6-13-95;  8:45  am] 

BILUNG  CODE  C712-01-f 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  652 
[I.D.  0601 95F] 

Mid-Atlantic  Fishery  Management 
Council;  Public  Hearings 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 


Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Public  hearings. 

SUMMARY:  The  Mid-Atlantic  Fishery 
Management  Council  (Council)  will 
hold  public  hearings  to  allow  for  input 
on  Amendment  7  to  the  Fishery 
Management  Plan  for  the  Summer 
Flounder  Fishery  (FMP). 

DATES:  Written  comments  will  be 
accepted  until  June  22,  1995.  All 
hearings  will  begin  at  7  p.m.  except  the 
New  York  hearing,  which  begins  at  7:30 
p.m.,  as  follows: 

1.  June  19, 1995,  in  Virgmia  Beach, 
VA. 

2.  June  21. 1995.  in  Ronkonkoma,  NY. 

3.  June  21,  1995,  in  Toms  River,  NJ. 
ADDRESSES:  Send  comments  to  David  R. 
Keifer.  Executive  Director.  Mid-Atlantic 
Fishery  Management  Council.  Room 
2115  Federal  Building,  300  South  New 
Street,  Dover.  DE  19904-6790. 

The  hearings  will  be  held  at  the 
following  locations: 

1.  Virginia  Beach— Days  Inn.  5807 
Northampton  Boulevard,  Virginia 
Beach,  VA. 

2.  Ronkonkoma — Holiday  Inn,  3845 
Veterans  Memorial  Highway, 
Ronkonkoma,  NY. 

3.  Toms  River — Holiday  Inn,  290 
Highway  37  East,  Toms  River,  NJ. 


FOR  FURTHER  INFORMATION  CONTACT: 
David  R.  Keifer,  (302)  674-2331;  fax 
(302)  674-5399). 

SUPPLEMENTARY  INFORMATION:  The  FMP 
currently  contains  a  fishing  mortality 
rate  reduction  strategy  that  requires  a 
reduction  to  a  fishing  mortality  rate  of 
0.23  beginning  in  1996.  The  purpose  of 
Amendment  7  is  to  revise  that  schedule 
to  require  a  fishing  mortality  rate  of  0.41 
in  1996,  0.30  in  1997,  and  0.23  in  1998 
and  thereafter.  In  addition,  the  total 
coastwide  quota  (commercial  and 
recreational)  in  1996  and  1997  may  not 
exceed  18.51  million  pounds  (8.40  m. 
kg)  unless  such  a  higher  quota  would 
result  in  a  fishing  mortality  rate  of  0.23 
or  less. 

All  hearings  virill  be  tape  recorded  and 
the  tapes  will  be  filed  as  the  official 
transcript  of  the  hearings. 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  fol- 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Joanna  Davis  at  302-674-2331  at  least  5 
days  prior  to  the  hearing  dates. 

Dated:  )une  8. 1995. 
Richard  W.  Surdi, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
[FR  Doc.  95-14475  Filed  6-13-95;  8:45  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  arxj  investigations, 
commrttee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Yakima  Provincial  Interagency 
Executive  Committee  (PIEC),  Advisory 
Committee 

AGENCY:  Forest  Sewice,  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Yakima  PIEC  Advisory 
Committee  will  meet  on  June  28, 1995 
at  the  Yakima  Public  Schools 
Administration  Office  located  at  104  N. 
Fourth  Avenue,  Yakima,  Washington. 
The  meeting  will  begin  at  9  a.m.  and 
continue  until  4  p.m.  This  meeting  will 
focus  on  areas  of  the  President's  Forest 
Plan  implementation  which  agencies  are 
finding  most  challenging  to  implement. 
Agenda  items  to  be  covered  include:  (1) 
Any  problems  we  are  having  in 
implementing  the  Plan,  (2)  update  on 
Snoqualmie  Pass  Management  Area 
planning,  (3)  update  on  legislation  that 
may  influence  implementation  of  the 
Plan.  All  Yakima  Province  Advisory 
Committee  meetings  are  open  to  the 
public.  Interested  citizens  are  welcome 
to  attend. 

FOR  FURTHER  INFORMATION  CONTACT: 
Direct  questions  regarding  this  meeting 
to  Paul  Hart,  Designated  Federal 
Official,  USDA,  Wenatchee  National 
Forest,  P.O.  Box  811,  Wenatchee. 
Washington  98807,  509-662-4335. 

Dated:  June  7, 1995. 
Sonny  J.  O'Neal, 

Forest  Supervisor,  Wenatchee  National 

Forest. 

(FR  Doc.  95-11485  Filed  6-13-95;  8:45  am] 

BILUNG  CODE  3410-11-M 


Eastern  Washington  Cascades 
Provincial  Interagency  Executive 
Committee  (PIEC),  Advisory 
Committee 

agency:  Forest  Service,  USDA. 


ACTION?  Notice  of  meeting. 


SUMMARY:  The  Eastern  Washington 
Cascades  PIEC  Advisory  Committee  will 
meet  on  June  29.  1995  in  Campbell's 
Conference  Center  (Ballroom  #3),  104 
W.  Wooden,  Chelan,  Washington.  The 
meeting  will  begin  at  9  a.m.  and 
continue  until  4  p.m.  This  session  will 
focus  on  areas  of  the  President's  Forest 
Plan  implementation  which  agencies  are 
finding  most  challenging  to  implement. 
Agenda  items  to  be  covered  include:  (1) 
Clarify  the  role  of  the  Committee,  (2) 
President's  Forest  Plan  implementation 
strategy.  (3)  identify  challenges  the 
agencies  see  in  implementing  the 
President's  Forest  Plan.  All  Eastern 
Washington  Cascades  Province 
Advisory  Committee  meetings  are  open 
to  the  public.  Interested  citizens  are 
welcome  to  attend. 
FOR  FURTHER  INFORMATION  CONTACT: 
Direct  questions  regarding  this  meeting 
to  Paul  Hart,  Designated  Federal 
Official,  USDA,  Wenatchee  National 
Forest,  P.O.  Box  811,  Wenatchee, 
Washington  98807.  509-662^335. 

Dated:  June  7,  1995. 
Sonny  J.  O'Neal, 

Forest  Supervisor.  Wenatchee  National 
Forest. 

[FR  Doc.  95-14486  Filed  6-13-95;  8:45  am] 
BILLING  CODE  3410-11-M 


DEPARTMENT  OF  COMMERCE 

Agency  Forms  Under  Review  by  the 
Office  of  Management  and  Budget 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
clearance  the  following  proposals  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency:  International  Trade 
Administration. 

Title:  U.S-Japan  Semiconductor 
Arrangement  Data  Collection  Program. 

Agency  Form  Number:  IT  A— 411 5P. 

OMB  Approval  Number:  0625-0211. 

Type  of  Bequest:  Extension  of  the 
expiration  date  of  a  currently  approved 
collection. 

Burden:  1,476  hours. 

Number  of  Bespondents:  41 
respondents  submitting  492  responses. 

Avg  Hours  Per  Besponse:  1  hour  for 
reporting  requirements  and  24  hours  for 
recordkeeping  requirements. 


Needs  and  Uses:  Under  the  terms  of 
the  U.S.-Japah  Semiconductor 
Arrangement,  the  Department  of 
Commerce  is  required  to  gather 
information  on  U.S.  semiconductor 
sales  in  Japan.  The  information 
provided  by  the  respondents  will  allow 
for  calculation  of  market  share  in  the 
Japanese  semiconductor  market. 

Affected  Public:  Businesses  or  other 
for-profit  organizations. 

Frequency:  Monthly  and 
recordkeeping. 

Besponaent's  Obligation:  Voluntary. 

OMB  Desk  Officer:  Don  Arbuckle, 
(202)  395-7340. 

Agency:  National  Oceanic  and 
Atmospheric  Administration. 

Title:  Coast  Pilot  Report. 

Agency  Form  Number:  NOAA  77-6. 

OMB  Approval  Number:  0648-0007. 

Type  of  Bequest:  Extension  of  the 
expiration  date  of  a  currently  approved 
collection. 

Burden:  50  hours. 

Number  of  Bespondents:  100. 

Avg  Hours  Per  Besponse:  30  minutes. 

Needs  and  Uses:  Tne  National  Ocean 
Service  Coast  Pilot  is  a  series  of  nine 
books  that  supplement  the  marine 
nautical  charts.  The  Coast  Pilot  contains 
essential  marine  information  important 
to  navigators  of  U.S.  coastal  and 
intracoastal  waters,  but  which  cannot  be 
graphically  displayed  on  charts. 
Without  this  form,  it  would  be  difficult 
for  the  public  to  voluntarily  provide 
information  to  assist  in  keeping  the 
publications  current. 

Affected  Public:  Individuals. 

Frequency:  On  occasion. 

Bespondent's  Obligation:  Voluntary. 

OMB  Desk  Officer:  Don  Arbuckle. 
(202)  395-7340. 

Copies  of  the  above  information 
collection  proposals  can  be  obtained  by 
calling  or  writing  Gerald  Tache.  DOC 
Forms  Clearance  Officer,  (202)  482- 
3271,  Department  of  Commerce,  Room 
5327. 14th  and  Constitution  Avenue, 
N.W..  Washington,  D.C.  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent 
to  Don  Arbuckle,  OMB  Desk  Officer. 
Room  10202,  New  Executive  Office 
Building,  Washington,  D.C.  20503. 

Dated:  June  5,  1995. 

Gerald  Tache, 

Departmental  Forms  Clearance  Officer.  Office 
of  Management  and  Organization. 

[FR  Doc.  95-14484  Filed  6-13-95;  8:45  am] 
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International  Trade  Administration 

(A-570-8401 

Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value  and 
Postponement  of  Final  Determination: 
Manganese  Metal  From  the  People's 
Republic  of  China 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  June  14,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Boyland  or  Sue  Strumbel.  Office 
of  Countervailing  Investigations,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue  N\V..  Washington.  DC  20230; 
telephone (202)  482-4198  or  (202) 482- 
1442. 

Preliminary  Determination 

We  preliminarily  determine  that 
manganese  metal  from  the  People's 
Republic  of  China  (PRC)  is  being,  or  is 
likely  to  be,  sold  in  the  United  States  at 
less  than  fair  value,  as  provided  in 
section  733  of  the  Tariff  Act  of  1930 
("the  Act"),  as  amended.  The  estimated 
margins  are  shown  in  the  "Suspension 
of  Liquidation"  section  of  this  notice. 

Case  History 

Since  the  initiation  of  this 
investigation  on  November  28,  1994  (59 
FR  61869.  December  2,  1994).  the 
following  events  have  occurred:  On 
December  23,  1994,  the  United  States 
International  Trade  Commission  (ITC) 
i.ssued  an  affirmative  preliminary  injury 
determination  (see  ITC  Investigation  No. 
731-TA-724).  On  December  30, 1994. 
we  sent  a  letter  to  the  Ministry  of 
Foreign  Trade  and  Economic 
Cooperation  (MOFTEC)  and  to  the 
China  Chamber  of  Commerce  for  Metals, 
Minerals,  and  Chemical  Products 
(CCCMMCP)  requesting  names  and 
addresses  of  PRC  producers  and 
exporters  of  manganese  metal  sold  in 
the  United  States.  On  February  13.  1995, 
we  received  a  list  of  producers  and 
exporters  of  manganese  metal  from  the 
Beijing  Foreign  Economic  Relations  and 
Trade  Commisblun.  This  list  indicated 
the  number  of  expo    jrs  of  manganese 
metal  during  the  period  of  investigation. 

On  February  15, 1995,  we  postponed 
the  preliminary  determination  until 
June  6.  1995  (60  FR  10065,  February  23, 
1995).  On  February  6  and  23. 1995. 
responses  to  the  Department's 
questionnaire  were  received  from  the 
following  exporters  of  manganese  metal: 
China  Hunan  International  Economic 
Development  Corporation  (HIED),  China 


Metallurgical  Import  and  Export  Hunan 
Corporation  (CMIECHN).  China 
National  Electronic  Import  and  Export 
Hunan  Company  (CEIEC),  Great  Wall 
Industry  Import  and  Export  Corporation 
(GWIIEC),  Hunan  Golden  Globe  Import 
and  Export  Company  (HGG),  and 
Minmetal  Precious  and  Rare  Minerals 
Import  and  Export  Company 
(Minmetals).  On  April  14, 1995,  we  sent 
supplemental  questionnaires  to  the 
respondents,  as  well  as  questionnaires 
regarding  sales  to  intermediate 
countries.  Responses  to  the  intermediate 
and  supplemental  questionnaires  were 
received  on  April  24  and  May  10,  1995, 
respectively.  Based  on  the  April  24. 
1995  responses  to  the  Department's 
intermediate  country  questionnaires,  the 
Department  sent  out  questionnaires  on 
May  15,  1995,  to  those  companies  in 
third  countries  that  purchased  subject 
merchandise  from  respondent 
companies  during  the  POI.  To  date  the 
Department  has  received  three 
responses  from  these  third-country 
purchasers. 

Postponement  of  Final  Determination 

Pursuant  to  section  735(a)(2)(A)  of  the 
Act,  on  June  2, 1995.  the  PRC 
respondents  in  this  investigation 
requested  that,  in  the  event  of  an 
affirmative  preliminary  determination 
in  these  proceedings,  the  Department 
postpone  the  final  determination  in 
these  proceedings  to  135  days  after  the 
date  of  publication  of  the  affirmative 
determination  in  the  Federal  Register. 
Given  that  there  is  no  compelling  reason 
not  to  do  so.  we  are  postponing  the  final 
determination. 


Scope  of  the  Investigation 

The  subject  merchandise  in  this 
investigation  is  manganese  metal,  which 
is  composed  principally  of  manganese, 
by  weight,  but  also  contains  some 
impurities  such  as  carbon,  sulfur, 
phosphorous,  iron  and  silicon. 
Manganese  metal  contains  by  weight  not 
less  than  95  percent  manganese.  All 
compositions,  forms  and  sizes  of 
manganese  metal  are  included  within 
the  scope  of  this  investigation, 
including  metal  flake,  powder, 
compressed  powder,  and  fines.  The 
subject  merchandise  is  currently 
classifiable  under  subheadings 
8111.00.45.00  and  8111.00.60.00  of  the 
Harmonized  Tariff  schedule  of  the 
United  States  (HTSUS).  Although  the 
HTSUS  subheadings  are  provided  for 
convenience  and  customs  purposes,  our 
written  description  of  the  scope  of  this 
proceeding  is  dispositive. 


Period  of  Investigation 

The  period  of  investigation  (POI)  is 
June  1  through  November  30,  1994. 

Nonmarket  Economy  Country  Status 

The  Department  has  treated  the  PRC 
as  a  nonmarket  economy  country  (NME) 
in  all  past  antidumping  investigations 
(see  Notice  of  Final  Determination  of 
Sales  at  Less  than  Fair  Value:  Saccharin 
from  the  PRC  (59  FR  58818,  November 
15,  1994)).  No  information  has  been 
provided  in  this  proceeding  that  would 
lead  us  to  overturn  our  former 
determinations.  Therefore,  in 
accordance  with  section  771(18)(C)  of 
the  Act,  we  have  treated  the  PRC  as  an 
NME  for  purposes  of  this  investigation. 

Where  the  Department  is  investigating 
imports  from  an  NME,  section  773(c)(1) 
of  the  Act  directs  us  when  possible  to 
base  foreign  market  value  (FMV)  on  the 
NME  producers'  factors  of  production, 
valued  in  a  market  economy  that  is  at 
a  level  of  economic  development 
comparable  to  that  of  the  NME  under 
investigation  and  that  is  a  significant 
producer  of  comparable  merchandise. 
We  have  done  so  in  this  preliminary 
determination.  The  sources  of 
individual  factor  prices  are  discussed  in 
the  FMV  section  below. 

Intermediate  Country  Resellers 

Based  on  the  responses  to  the 
Department's  May  5,  1995 
questionnaires  to  third-country 
purchasers  of  subject  merchandise  from 
the  PRC,  none  of  the  subject 
merchandise  that  such  parties 
purchased  from  the  PRC  during  the  POI 
was  subsequently  sold  to  the  United 
States. 

Separate  Rates 

All  six  respondent  companies  have 
requested  separate  antidumping  duty 
rates.  For  the  reasons  indicated  in  the 
June  6, 1995,  concurrence  memorandum 
to  the  Deputy  Assistant  Secretary,  the 
Department  does  not  consider  HGG  to 
be  the  seller  of  subject  merchandise  for 
the  sales  activity  reported  by  that 
company.  Accordingly,  HGG's  request 
for  a  separate  rate  is  not  considered 
below.  Its  exports  will  be  subject  to  the 
PRC-wide  margin. 

In  cases  involving  nonmarket 
economies,  the  Department's  policy  is  to 
assign  a  separate  rate  only  when  an 
exporter  can  demonstrate  the  absence  of 
both  de  jure  and  de  facto  governmental 
control  over  export  activities.  In 
determining  whether  companies  should 
receive  separate  rates,  we  focus  our 
attention  on  the  exporter  rather  than  the 
manufacturer,  as  our  concern  is  the 
manipulation  of  export  prices. 


HIED  is  "owned  by  all  the  people."  It 
is  the  parent  company  of  China  Hunan 
International  Economic  Development 
Corporation,  Zhuhai  Corporation 
(Zhuhai)  and  China  Hunan  International 
Economic  Development  Ming  Hua 
Trading  Corporation  (Ming  Hua).  Both 
Zhuhai  and  Ming  Hua  reportedly 
exported  subject  merchandise  during 
the  POI.  Although  Zhuhai  and  Ming 
Hua  have  been  identified  individually 
as  being  "owned  by  all  the  people." 
HIED  states  that  it  consolidates  the 
financial  statements  of  these  companies 
into  its  own  financial  statements. 
Additionally,  the  higher  level 
management  of  both  companies  are 
assigned  and  approved  by  HIED. 

GWIIEC  is  an  exporter  of  subject* 
merchandise.  The  corporate  structure 
provided  by  GWIIEC  identifies  the 
company  as  a  "subsidiary"  of  a  larger 
holding  company.  This  holding 
company  (the  first  tier-holding 
company)  is  in  turn  a  "subsidiary"  of 
another  company  (the  second-tier 
holding  company)  which  reportedly 
received  its  initial  capital  from  a 
government  ministry.  GWIIEC  and  the 
first-tier  holding  company  have  been 
identified  as  being  "owned  by  all  the 
people."  The  submissions  do  not  state 
whether  the  second-tier  holding 
company  is  "owned  by  all  the  people." 

CMIECHN  and  "Hunan  Nonferrous 
Metals  Import  &  Export  Associated  Co. 
(CNIECHN)  exported  the  subject 
merchandise  during  the  POI.  Although 
each  is  individually  "owned  by  all  the 
people"  and  has  its  own  business 
license.  CMIECHN  and  CNIECHN 
reportedly  share  the  same  high  level 
management,  business  address,  and 
accounting  department. 

Minmetals  is  the  exporter  of  subject 
merchandise  and  was  identified  in  its 
response  as  being  "owned  by  all  the 
people."  The  president  and  vice 
president  of  Minmetals  hold  these  same 
positions  at  another  company  which  is 
reportedly  a  separate  business  entity 
and  which  is  not  involved  in  the 
manufacture  or  sale  of  subject 
merchandise. 

CEIEC  is  the  exporter  of  subject 
merchandise  and  is  reportedly  "owned 
by  all  people."  This  company  claims  to 
have  three  subsidiaries  which  are  not 
involved  in  the  manufacture  or  sale  of 
subject  merchandise. 

In  the  Final  Determination  of  Sales  at 
Less  than  Fair  Value:  Silicon  Carbide 
from  the  PRC  (Silicon  Carbide)  (59  FR 
22585.  May  2.  1994),  the  Department 
stated  that  "ownership  of  a  company  by 
all  the  people  does  not  require  the 
application  of  a  single  rate." 
Accordingly,  these  companies  are 
eligible  for  consideration  for  a  separate 


rate  under  our  criteria.  However,  as 
discussed  below,  the  business  structures 
of  the  respondent  companies,  as  well  as 
the  manner  in  which  they  have 
requested  separate  rates,  raises  certain 
issues  concerning  which  company 
should  be  considered  the  recipient  of 
the  separate  rate. 

To  establish  whether  a  firm  is  entitled 
to  a  separate  rate,  the  Department 
analyzes  each  exporting  entity  under  a 
test  arising  out  of  the  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Sparklers  from  the  PRC 
(Sparklers)  (56  FR  20588,  May  6,  1991) 
and  amplified  in  Silicon  Carbide.  Under 
the  separate  rates  criteria,  the 
Department  assigns  separate  rates  only 
where  respondents  can  demonstrate  the 
absence  of  both  de  jure  and  de  facto 
governmental  control  over  export 
activities. 

1.  Absence  ofDe  Jure  Control 

The  respondents  submitted  a  number 
of  documents  to  demonstrate  the 
absence  of  de  jure  control  of  their 
business  activities  by  the  PRC  central 
government.  The  documents  include  the 
following: 

•  Law  of  the  People 's  Republic  of 
China  on  Industrial  Enterprises  Owned 
by  the  Whole  People  (April  13.  1988) 
This  law  granted  autonomy  to  state- 
owned  enterprises  by  separating 
ownership  and  control  (Article  2).  It 
also  granted  enterprises  the  right  to  set 
prices  and  the  right  to  decide  what  type 
of  commodity  to  produce  (Article  22- 
26). 

•  Excerpts  from  PRC's  States  Council 
Decree:  Provisions  on  Changing  the 
System  of  Business  Operation  for  States 
Owned  Enterprises  (December  31, 1992) 
This  decree  superseded  the  April  13, 
1988  law  and  codified  existing  practice. 
It  also  gave  state-owned  enterprises  the 
right  to  establish  "production, 
management,  and  operation(al] 
policies;"  the  right  to  set  prices,  sell 
products,  purchase  production  inputs, 
make  investment  decisions,  and  dispose 
of  profits  and  assets.  These  rights  apply 
specifically  to  an  enterprise's  import 
and  export  activities  (Provision  12). 

•  Order  from  MOFERT.  No.  4.  1992 
and  Temporary  Provision  for 
Administration  of  Export  Commodities 
(Export  Provisions)  (December  21,  1992) 
The  Export  Provisions  indicate  those 
products  subject  to  direct  government 
control.  Electrolytic  manganese  metal 
does  not  appear  on  the  Export 
Provisions  list  and  hence,  the  subject 
merchandise  under  investigation  is  not 
subject  to  export  constraints.  We  note 
that  the  Emergent  Notice  on  Changes  in 
Issuing  Authority  for  Export  Licenses 
Regarding  Public  Bidding  Quota  for 


Certain  Commodities  (MOFTEC  #140) 
(Effective  April  1994)  cancelled 
previous  export  licenses  for  certain 
commodities.  Manganese  metal  was  not 
among  these  commodities. 

Consistent  with  Silicon  Carbide  and 
subsequent  PRC  determinations,  we 
determine  that  the  existence  of  the  laws 
cited  to  above  demonstrates  that  the 
respondent  companies  are  not  subject  to 
dejure  central  government  control  with 
respect  to  export  sales  and  pricing 
decisions.  In  addition  to  the  above  laws, 
and  regulations,  respondents  provided 
the  following  documents. 

•  PRC's  Enterprise  Legal  Person 
Registration  Administrative  Regulations 
(June  13, 1988)  This  regulation  sets  forth 
the  procedure  for  registering  enterprises 
as  legal  persons. 

•  Law  of  the  People's  Republic  of 
China  on  Enterprise  Bankruptcy 
(December  2, 1986)  This  law  sets  forth 
bankruptcy  procedures  for  state-owned 
enterprises. 

•  GATT Document  Concerning 
Transparency  of  China's  Foreign  Trade 
Regime  (February  12. 1992)  This 
document  listed  the  PRC  central 
government's  response  to  questions  by  a 
GATT  committee  regarding  the  PRC's 
foreign  trade  regime. 

We  note  that  there  is  some  evidence 
that  the  provisions  of  the  above-cited 
laws  and  regulations  have  not  been 
implemented  uniformly  among  different 
sectors  and/or  jurisdictions  within  the 
PRC  (see  "PRC  Government  Findings  on 
Enterprise  Autonomy."  in  Foreign 
Broadcast  Information  Service-China- 
93-133  (July  14.  1993)).  As  such,  the 
Department  has  determined  that  a  de 
facto  analysis  is  necessary  to  determine 
whether  HIED.  GWIIEC,  CMIECHN/ 
CNIECHN.  Minmetals.  and  CEIEC  are 
subject  to  central  government  control 
over  export  sales  and  pricing  decisions. 

2.  Absence  ofDe  Facto  Control 

The  Department  typically  considers 
four  factors  when  evaluating  whether  a 
respondent  is  subject  to  de  facto 
government  control  of  its  export 
functions:  (1)  Whether  the  export  prices 
are  set  by,  or  subject  to  the  approval  of, 
a  governmental  authority;  (2)  whether 
the  respondent  has  authority  to 
negotiate  and  sign  contracts  and  other 
agreements;  (3)  whether  the  respondent 
has  autonomy  from  the  government  in 
making  decisions  regarding  the 
selection  of  management;  and  (4) 
whether  the  respondent  retains  the 
proceeds  of  its  export  sales  and  makes 
independent  decisions  regarding 
disposition  of  profits  or  financing  of 
losses  (see  Silicon  Carbide). 

Normally,  to' deterihine  whether  a 
respondent  is  entitled  to  a  separate  rate. 
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we  apply  the  separate  rate  test  to 
individual  companies  "owned  by  all  the 
people."  However,  in  this  case,  groups 
of  individual  companies  "owned  by  all 
the  people"  are  presenting  themselves 
as  single  business  units.  The 
relationship  between  these  companies 
(i.e.,  CMIECHN  and  CNIECHN.  and 
HIED  and  its  "subsidiaries"  Zhuhai  and 
Ming  Hua)  appears  to  be  "corporate  "  in 
nature.  We  are  uncertain  of  what 
significance  we  should  attach  to  these 
corporate  relationships  in  the  PRC. 
Thus,  for  purposes  of  the  preliminary 
determination,  when  the  facts  presented 
to  the  Department  indicate  that 
respondents  are  operating  as  individual 
business  units,  we  have  applied  the 
Department's  separate  rates  analysis  to 
the  business  unit  (i.e.,  two  or  more 
"owned  by  all  the  people"  companies 
operating  in  unison),  as  opposed  to  the 
individual  companies  "owned  by  all  the 
people." 

HIED  and  its  subsidiaries,  Zhuhai  and 
N4ing  Hua,  are  treated  as  one  business 
entity  in  HIED's  response.  Similarly,  the 
responses  of  CMIECHN/CNIECHN 
characterize  these  two  companies  as  a 
single  business  entity.  The  information 
provided  in  the  questionnaire  and 
supplemental  questionnaire  responses 
appears  to  support  these 
characterizations.  Accordingly,  the 
Department  considers  HIED  and  its 
subsidiaries  (Zhuhai  and  Ming  Hua), 
and  CMIECHN/CNIECHN  to  be  single 
business  entities  for  purposes  of  the 
preliminary  determination. 

In  response  to  our  questionnaires. 
HIED,  GWIIEC.  CMIECHN/CNIECHN, 
MINMETALS.  and  CEIEC  have  each 
asserted  that  they:  (1)  Are  allowed  to 
retain  the  proceeds  from  export  sales; 
(2)  maintain  their  own  unrestricted  bank 
accounts,  including  foreign  exchange 
earnings  which  have  been  converted 
into  remninbi  (RMB);  (3)  are  able  to  sell 
assets;  (4)  set  prices  independently  of 
government  direction;  (5)  base  the 
prices  charged  customers  on  arm's 
length  negotiations  without 
governmental  interference;  (6)  are  not 
subject  to  foreign  exchange  targets  set  by 
either  the  central  or  provincial 
governments;  and  (7)  select  their  own 
management  without  outside 
interference. 

Based  on  these  claims  and 
information  regarding  their  operations, 
we  have  determined  that  HIED, 
CMIECHN/CNIECHN,  MINMETALS, 
and  CEIEC,  have  preliminarily  met  the 
criteria  for  the  application  of  separate 
rates.  With  respect  to  HIED  and  its 
subsidiaries  (Zhuhai  and  Ming  Hua), 
and  CMIECHN/CNIECHN,  we  will 
examine  at  verification  the  extent  to 


which  these  companies  operate  as  single 
business  entities. 

For  this  preliminary  determination, 
we  have  denied  GWIIEC's  claim  for  a 
separate  rate.  The  standard  for  a 
separate  rate  claim  requires  that 
respondent  demonstrate,  inter  alia,  that 
the  company  has  autonomy  from  the 
government  in  making  decisions 
regarding  selection  of  management.  In 
its  response,  GWIIEC  asserted  that  the 
government  does  not  exercise  control 
over  the  company's  decision  making 
either  directly  or  indirectly  through  its 
first  and  second  tier  holding  companies. 
GWIIEC's  response  indicates  that  the 
company's  president  is  selected 
internally.  However,  the  response  also 
indicates  that  the  president  is  appointed 
by  one  or  both  of  the  first  and  second 
tier  holding  companies.  Moreover, 
GWIIEC's  response  indicates  that  the 
senior  management  of  the  first  and 
second  tier  holding  companies  is 
"selected  under  the  auspices"  of  a 
government  ministry.  Although  the 
Department  requested  that  this 
statement  be  clarified,  the  role  of  the 
government  in  the  selection  process 
remains  unclear  at  this  time.  Further, 
the  nature  and  function  of  the 
appointment  process  for  GWIIEC's 
president  is  unclear.  Accordingly, 
GWIIEC  has  not  demonstrated  to  the 
Department's  satisfaction  that  the 
company  "has  autonomy  from  the 
government  in  making  decisions 
regarding  selection  of  management,  and 
thus  has  not  met  the  standard  for  the 
Department  to  grant  a  separate  rate  for 
purposes  of  this  preliminary 
determination. 

Surrogate  Country 

Section  773(c)(4)  of  the  Act  requires 
the  Department  to  value  the  NME 
producers'  factors  of  production,  to  the 
extent  possible,  in  one  or  more  market 
economies  that  (1)  Are  at  a  level  of 
economic  development  comparable  to 
that  of  the  NME  country  and  (2)  are 
significant  producers  of  comparable 
merchandise.  The  Department  has 
determined  that  India  is  the  most 
suitable  surrogate  for  purposes  of  this 
investigation.  Based  on  available 
statistical  information,  India  is  at  a  level 
of  economic  development  comparable  to 
that  of  the  PRC,  and  Indian  export 
statistics  indicate  that  the  country  is  a 
significant  producer  of  comparable 
merchandise. 

Fair  Value  Comparisons 

To  determine  whether  sales  of 
manganese  metal  from  the  PRC  by  HIED, 
GWIIEC.  CMIECHN/CNIECHN, 
MINMETALS,  and  CEIEC  were  made  at 
less  than  fair  value,  we  compared  the 


United  States  price  (USP)  to  the  foreign 
market  value  (FMV),  as  specified  in  the 
United  States  Price  and  Foreign  Market 
Value  sections  of  the  notice. 

United  States  Price 

For  all  respondents,  we  based  USP  on 
purchase  price,  in  accordance  with 
section  772(b)  of  the  Act,  because 
manganese  metal  was  sold  directly  to 
unrelated  parties  in  the  United  States 
prior  to  importation  into  the  United 
States,  and  because  exporter's  sales 
price  (ESP)  methodology  was  not 
indicated  by  other  circumstances. 
Where  appropriate,  we  calculated 
purchase  price  based  on  packed,  FOB- 
port,  C&F,  and  CIF  prices  to  unrelated 
purchasers  in  the  United  States.  We 
made  deductions  to  these  prices  for 
foreign  inland  freight,  contained zation, 
loading,  port  handling  expenses,  and 
marine  insurance,  as  appropriate. 
Generally,  costs  for  these  items  were 
valued  in  the  surrogate  country. 
However,  where  transportation  services 
were  purchased  from  market  economy 
suppliers  and  paid  for  in  a  market 
economy  currency,  we  used  the  cost 
actually  incurred  by  the  exporter. 

Foreign  Market  Value 

In  accordance  with  section  773(c)  of 
the  Act,  we  calculated  FMV  based  on 
factors  of  production  reported  by  the 
factories  in  the  PRC  which  produced  the 
subject  merchandise  for  the  five 
exporters  analyzed  in  this 
determination.  The  factors  used  to 
produce  manganese  metal  include 
materials,  labor  and  energy.  To  calculate 
FMV.  the  reported  factor  quantities  were 
multiplied  by  the  appropriate  surrogate 
values  from  India  for  those  inputs 
purchased  domestically  from  PRC 
suppliers.  Where  a  respondent  failed  to 
provide  certain  factor  information  in  a 
usable  form,  wo  have  relied  upon 
publicly  available  information  from  the 
petition  as  best  information  available  in 
valuing  these  factors. 

In  determining  which  surrogate  value 
to  use  for  each  factor  of  production,  we 
selected,  where  possible,  an  average 
non-export  value,  which  was 
representative  of  a  range  of  prices 
within  the  POI,  or  most 
contemporaneous  with  the  POI,  specific 
to  the  input  in  question,  and  tax- 
exclusive. 

With  the  exception  of  the  manganese 
ore  and  one  other  input,  the  identity  of 
which  is  business  proprietary,  we 
obtained  surrogate  material  values  from 
the  following  sources:  the  Monthly 
Trade  Statistics  of  Foreign  Trade  of 
India,  Volume  II— Imports,  August  1994, 
(Indian  Import  Statistics):  The  Analyst: 
Import  Reference  1993,  Chemical  and 


Pharmaceutical  Products;  and  the 
Indian  Chemical  Weekly  (July- 
November  1993).  For  the  business 
proprietary  input  referenced  above,  we 
relied  upon  information  submitted  by 
the  petitioners  (taken  from  the  June- 
October  1994  Chemical  Marketing 
Report)  for  a  similar  input. 

To  value  the  manganese  ore,  we  used 
a  1992  contract  price  for  low-grade 
manganese  ore  (26-28%  Mn  content) 
between  an  Indian  mine  and  Japanese 
purchasers,  as  published  in  the  July  7, 
1992,  TEX  Report.  Although  it  is  our 
normal  practice  to  apply  an  inflation 
adjustment  to  prices  predating  the 
period  of  investigation,  in  this  case,  we 
have  information  which  indicates  that 
prices  for  this  product  have  fallen  over 
time.  Therefore,  we  adjusted  this  price 
to  account  for  declining  manganese  ore 
prices  between  1992  and  our  POI. 

To  value  electricity,  we  used  the  April 
1992  through  March  1993  average  tax- 
exclusive  price  for  industrial  electricity 
in  India,  as  provided  by  the  World 
Bank.  To  value  labor  amounts,  we  used 
labor  rates  in  Investing,  Licensing,  and 
Technology  November  1994  (India)  as 
published  by  the  Economist  Intelligence 
Unit.  We  adjusted  the  factor  values, 
when  necessary,  to  the  POI  using 
wholesale  price  indices  (WPI's) 
publislied  by  the  International  Monetary 
Fund  (IMF). 

To  value  factory  overhead,  we 
calculated  the  ratio  of  factory  overhead 
expenses  to  the  cost  of  material,  labor, 
and  energy  for  industries  involved  in 
"Processing  and  Manufacture — Metals, 
Chemicals  and  products  thereof,"  as 
reported  in  the  September  1994  Reserve 
Bank  of  India  Bulletin's  (RBI  Bulletin). 
This  same  source  was  used  to  calculate 
expense  (SG&A)  as  a  percentage  of  cost 
of  manufacturing.  Because  the  RBI 
percentage  was  greater  than  the 
minimum  10  percent  required  by  the 
statute,  we  used  the  SG&A  percentage 
calculated  from  the  RBI  Bulletin.  With 
respect  to  profit,  we  used  the  statutory 
minimum  of  8  percent  of  materials, 
labor,  energy,  overhead,  and  SG&A  costs 
calculated  for  each  factory. 

Best  Information  Available 

Potential  exporters  identified  by 
MOFTEC  failed  to  respond  to  our 
questionnaire.  In  the  absence  of 
responses  from  these  and  other  PRC 
exporters  during  the  POI,  we  are  basing 
the  PRC-wide  rate  on  the  best 
information  available  (BIA).  When  a 
company  refuses  to  provide  information 
requested  in  the  form  required,  or 
otherwise  significantly  impedes  the 
Department's  investigation,  it  is 
appropriate  for  the  Department  to  assign 
to  the  company  the  higher  of  (a)  the 


highest  margin  alleged  in  the  petition, 
or  (b)  the  highest  calculated  rate  of  any 
respondent  in  the  investigation  (see 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Certain  Hot-Rolled 
Carbon  Steel  Flat  Products,  Certain 
Cold-Rolled  Carbon  Steel  Flat  Products, 
and  Certain  Cut-to-Length  Carbon  Steel 
Plate  from  Belgium  (Belgium  Steel)  58 
FR  37083,  July  9. 1993).  Since  some  PRC 
exporters  failed  to  respond  to  our 
questionnaire,  we  are  assigning  any 
exporter  not  granted  a  separate  rate  the 
highest  margin  alleged  in  the  November 
8. 1994  petition. 

Verification 

As  provided  in  section  776(b)  of  the 
Act,  we  will  verify  information  relied 
upon  in  making  our  final  determination. 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)(1) 
of  the  Act,  we  are  directing  the  Customs 
Service  to  suspend  liquidation  of  all 
entries  of  manganese  metal  from  the 
PRC,  as  defined  in  the  "Scope  of  the 
Investigation"  section  of  this  notice,  that 
are  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  date  of  publication  of  this  notice  in 
the  Federal  Register.  The  Customs 
Service  shall  require  a  cash  deposit  or 
posting  of  a  bond  equal  to  the  estimated 
dumping  margins,  as  shown  below.  This 
suspension  of  liquidation  will  remain  in 
effect  until  further  notice.  The 
weighted-average  dumping  margins  are 
as  follows: 


Manufacture/producer/exporter 

Margin 
percent 

CEIEC 

132  22 

CMIECHN/CNIECHN 

HIED  

82.44 
148.82 

Minmetals  

148.24 

PRC-Wide  Rate 

148.82 

ITC  Notincation 

In  accordance  with  section  733(0  of 
the  Act,  we  have  notified  the  ITC  of  our 
determination.  If  our  final 
determination  is  affirmative,  the  ITC 
will  determine  whether  these  imports 
are  materially  injuring,  or  threaten 
material  injury  to,  the  U.S.  industry 
within  75  days  after  our  final 
determination. 

Public  Comment 

Interested  parties  who  wish  to  request 
a  hearing  must  submit  a  written  request 
to  the  Assistant  Secretary  for  Import 
Administration,  U.S.  Department  of 
Commerce,  Room  B-099,  within  ten 
days  of  the  publication  of  this  notice. 
Requests  should  contain:  (1)  The  party's 
name,  address,  and  telephone  number: 


(2)  the  number  of  participants;  and  (3) 
a  list  of  the  issues  to  be  discussed.  In 
accordance  with  19  CFR  353.38,  case 
briefs  or  other  written  comments  in  at 
least  ten  copies  must  be  submitted  to 
the  Assistant  Secretary  no  later  than 
September  27, 1995,  and  rebuttal  briefs 
no  later  than  September  29, 1995.  A 
hearing,  if  requested,  will  be  held  on 
October  3,  1995.  at  2:00  p.m.  at  the  U.S. 
Department  of  Commerce  in  Room  1815. 
Parties  should  confirm  by  telephone  the 
time.  date,  and  place  of  the  hearing  48 
hours  prior  to  the  scheduled  time.  In 
accordance  with  19  CFR  353.38(b).  oral 
presentations  will  be  limited  to  issues 
raised  in  the  briefs.  We  will  make  our 
final  determination  not  later  than  135 
days  after  the  publication  of  this 
preliminary  determination  in  the 
Federal  Register.  This  determination  is 
published  pursuant  to  section  733(0  of 
the  Act  and  19  CFR  353.15(a). 

Dated;  June  5, 1995. 
Susan  G.  Esserman, 

Assistant  Secretary  for  Import 
Administration. 

|FR  Doc.  95-14567  Filed  6-13-95:  8:45  am) 

BILUNG  CODE  3510-OS-P 


Department  of  Energy,  Notice  of 
Decision  on  Application  for  Duty-Free 
Entry  of  Scientific  Instrument 

This  decision  is  made  pursuant  to 
Section  6(c)  of  the  Educational, 
Scientific,  and  Cultural  Materials 
Importation  Act  of  1966  (Pub.  L.  89- 
651,  80  Stat.  897: 15  CFR  part  301). 
Related  records  can  be  viewed  between 
8:30  A.M.  and  5:00  P.M.  in  Room  4211, 
U.S.  Department  of  Commerce,  14th  and 
Constitution  Avenue,  N.W., 
Washington,  D.C. 

Docket  Number:  95-008.  Applicant: 
U.S.  Department  of  Energy,  VVashington. 
DC  20585.  Instrument:  Fuel  Cell. 
Manufacturer:  Fuji  Electric  Company, 
Japan.  Intended  Use:  See  notice  at  60  FR 
13699,  March  14, 1995.  fleasons.  The 
foreign  instrument,  the  last  of  three 
ordered  on  July  13,  1992,  provides  a 
liquid  cooled  phosphoric  acid  fuel  cell 
with  a  net  power  output  of  47.5kW  that 
is  suitable  for  propulsion  of  a  passenger 
bus  prototype.  Advice  Received  From: 
The  Jet  Propulsion  Laboratory, 
November  10, 1993. 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  it  is 
intended  to  be  used,  was  being 
manufactured  in  the  United  States  at  the 
time  the  foreign  instrument  was 
ordered. 

The  Jet  Propulsion  Laboratory  advises 
that  (1)  this  capability  is  pertinen*  to  the 
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applicant's  intended  purpose  and  (2)  it 
knows  of  no  domestic  instrument  or 
apparatus  of  equivalent  scientific  value 
to  the  foreign  instrument  for  the 
applicant's  intended  use. 

We  know  of  no  other  instrument  or 
apparatus  of  equivalent  scientific  value 
to  the  foreign  instrument  which  was 
being  manufactured  in  the  United  States 
at  the  time  it  was  ordered. 

Frmnk  W.  Creel. 

Dinctor.  Statutory  Import  Programs  Staff. 
|FR  Doc.  95-14568  Filed  6-13-95;  8:45  am) 

SILUMQ  COOE  15ia-0S-f 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Coffee,  Sugar  &  Cocoa  Exchange: 
Proposed  Amendments  to  the  Sugar 
No.  11  (World  Raw  Sugar)  Futures 
Contract  Increasing  the  Minimum  Daily 
Loading  Rate  for  Futures  Delivery 
Sugar  and  Increasing  the  Minimum 
Depth  of  Berths  or  Anchorages 
Required  at  Delivery  Ports 

AGENCY:  Commodity  Futures  Trading 

Commission. 

action:  Notice  of  Proposed  Contract 

Market  Rule  Changes.  


summary:  The  Coffee,  Sugar  &  Cocoa 
Exchange  ("CSCE")  has  submitted 
proposed  amendments  to  its  Sugar  No. 
11  (world  raw  sugar)  futures  contract 
that  would  increase  the  minimum  daily 
loading  rate  for  sugar  delivered  against 
the  futures  contract  and  increase  the 
minimum  depth  of  berths  or  anchorages 
required  at  delivery  ports.  In  accordance 
with  Section  5a(a)(12)  of  the  Commodity 
Exchange  Act,  and  acting  pursuant  to 
the  authority  delegated  by  Commission 
Regulation  140.96.  the  Acting  Director 
of  the  Division  of  Economic  Analysis 
("Division")  of  the  Commodity  Futures 
Trading  Commission  ("Commission") 
has  determined,  on  behalf  of  the 
Commission,  that  the  proposed 
amendments  are  of  major  economic 
significance  and  that  publication  of  the 
proposed  amendments  would  be  in  the 
public  interest.  On  behalf  of  the 
Commission,  the  Division  is  requesting 
comment  on  this  proposal. 
DATES:  Comments  must  be  received  on 
or  before  July  14. 1995. 
ADDRESSES:  Interested  persons  should 
submit  their  views  and  comments  to 
Jean  A.  Webb.  Secretary.  Commodity 
Futures  Trading  Commission.  2033  K 
Street  NW.  Washington.  D.C.  20581. 
Reference  should  be  made  to  the 
proposed  amendments  increasing  the 
minimum  loading  rate  and  the 


minimum  depth  of  berths  or  anchorages 
that  must  be  provided  at  delivery  ports 
for  sugar  No.  11  futures  contract 
deliveries. 

FOR  FURTHER  INFORMATION  CONTACT: 
Frederick  V.  Linse,  Division  of 
Economic  Analysis,  Commodity  Futures 
Trading  Commission,  2033  K  Street  NW. 
Washington.  D.C.  20581,  telephone 
(202) 254-7303. 

SUPPLEMENTARY  INFORMATION:  The 
existing  terms  of  the  sugar  No.  11 
futures  contract  provide  that  raw  sugar 
is  to  be  loaded  into  the  receiver's  vessel 
at  a  port  nominated  by  the  deliverer  that 
is  customarily  used  for  shipping  the 
particular  growth  of  sugar  being 
delivered.!  The  contract's  terms  require 
that  deliverers  load  at  least  750  long 
tons  of  raw  sugar  per  weather  working 
day  (stevedoring  holidays  excluded)  for 
despatch  and  demurrage  purposes; 
provided  the  vessel  being  loaded  is 
capable  of  receiving  at  this  rate,  and 
provided  that  the  vessel  has  a  minimum 
of  four  hatches  available  and  accessible. 
If  less  than  four  hatches  are  available 
and  accessible,  or  if  the  vessel  is 
otherwise  incapable  of  being  loaded  at 
the  aforesaid  loading  rate,  the  loading 
rate  is  reduced  proportionately.  The 
current  terms  of  the  contract  also 
require  that  the  port  nominated  by  the 
deliverer  must  be  capable  of  providing 
a  berth  or  anchorage  that  will  enable 
vessels  drawing  28  feet  of  water  to 
proceed  to  and  depart  from  such  berth 
or  anchorage  always  safely  afloat. 

The  proposed  amendments  would 
increase  to  1,500  from  750  long  tons  the 
minimum  amount  of  raw  sugar  that  a 
deliverer  would  be  required  to  load  per 
weather  working  day  (stevedoring 
holidays  excluded).  The  proposed 
amendments  would  also  increase  to  30 
from  28  feet  the  minimum  depth  of 
berths  or  anchorages  that  ports 
nominated  by  a  deliverer  must  be 
capable  of  providing. 

In  support  of  the  proposed 
amendments,  the  CSCE  indicated  that 
increased  use  of  mechanical  loading  at 
most  of  the  delivery  ports  used  for  the 
delivery  of  sugar  has  made  the  proposed 
loading  rate  of  1,500  long  tons  of  sugar 
per  weather  working  day  the  commonly 
used  loading  rate  in  the  sugar  industry. 
The  CSCE  also  indicated  that  the 
proposed  minimum  depth  of  berths  or 
anchorages  required  at  delivery  ports  is 
necessary  to  accommodate  the  larger 
vessels  now  generally  being  built  and 
chartered  for  the  transportation  of  raw 
sugar. 

The  CSCE  proposes  to  make  the 
proposed  amendment  increasing  the 


I  The  futures  contract  provides  for  the  delivery  of 
raw  sugar  produced  in  29  countries. 


minimum  loading  rate  effective 
following  Commission  approval  with 
respect  to  the  May  1996  contract  month 
and  all  delivery  months  listed 
thereafter.  Tiie  CSCE  proposes  to  make 
the  proposed  amendment  increasing  the 
minimum  depth  of  berths  or  anchorages 
required  at  delivery  ports  effective  upon 
Commission  approval  beginning  with 
the  first  contract  month  following  the 
last  contract  month  in  which  there  is  an 
open  position  and  for  all  contract 
months  listed  thereafter. 

On  behalf  of  the  Commission,  the 
Division  is  requesting  comment  on  the 
proposed  amendments.  In  particular, 
the  Division  is  seeking  comment 
regarding  the  extent  to  which  the 
proposed  amendments  reflect  cash 
market  practices.  In  addition, 
commenters  are  requested  to  address  the 
effect  that  the  proposed  amendments 
may  have  on  the  number  of  ports 
eligible  for  futures  delivery  purposes 
and  the  availability  of  economically 
deliverable  supplies  of  raw  sugar  for  the 
futures  contract. 

Copies  of  the  proposed  amendments 
will  be  available  for  inspection  at  the 
Office  of  the  Secretariat,  Commodity 
Futures  Trading  Commission,  2033  K 
Street  NW,  Washington,  D.C.  20581. 
Copies  of  the  amended  terms  and 
conditions  can  be  obtained  through  the 
Office  of  the  Secretariat  by  mail  at  the 
above  address  or  by  telephone  at  (202) 
254-6314. 

The  materials  submitted  by  the  CSCE 
in  support  of  the  proposed  amendments 
may  be  available  upon  request  pursuant 
to  the  Freedom  of  Information  Act  (5 
U.S.C.  552)  and  the  Commission's 
regulations  thereunder  (17  CFR  part  145 
(1987)).  Requests  for  copies  of  such 
materials  should  be  made  to  the  FOI, 
Privacy  and  Sunshine  Act  Compliance 
Staff  of  the  Office  of  the  Secretariat  at 
the  Commission's  headquarters  in 
accordance  with  17  CFR  145.7  and 
145.8. 

Any  person  interested  in  submitting 
written  data,  views  or  arguments  on  the 
proposed  amendments  should  send 
such  comments  to  Jean  A.  Webb, 
Secretary,  Commodity  Futures  Trading 
Commission.  2033  K  Street  NW, 
Washington.  D.C.  20581  by  the  specified 
date. 

Issued  in  Washington.  D.C.  on  )une  8. 
1995. 

Blake  Imel, 
Acting  Director. 
[FR  Doc.  95-14530  Filed  6-13-95;  8:45  ami 

BILUNG  CODE  6351-01-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

Cost  Comparison  Studies 

The  Air  Force  is  conducting  the 
following  cost  comparison  studies  in 
accordance  with  OMB  Circular  A-76, 
Performance  of  Commercial  Activities. 


Installation 

Cost  comparison  study 

Maxwell  AFB. 

Fuels  Management. 

AlatMma. 

Maxwell  AFB. 

Grounds  Maintenance. 

Alabama. 

Maxwell  AFB. 

Refuse  CoMectk)n. 

Alatjama. 

Little  Rock 

Transient  Aircraft  Mainte- 

AFB.  Arkan- 

narKe. 

sas. 

Davis  Monthan 

Military  Family  Housing 

AFB,  Ari- 

Maintenance. 

zona. 

Travis  AFB, 

Military  Family  Housing 

California. 

Maintenance. 

Buckley  ANG 

Airftekj  Management 

Base.  Colo- 

rado. 

TyrxJall  AFB. 

Multi-Functional  Study:  Base 

Ftorida. 

Operating  Support  & 

Backshop  Aircraft  Mainte- 

nance. 

Artdersen 

Refuse  Collectkxi. 

AFB.  Guam. 

Andrews  AFB, 

Administrative  Support. 

Maryland. 

Columbus 

Base  Operating  Support. 

AFB,  Mis- 

sissippi. 

Keesler  AFB, 

Grounds  Maintenance. 

Mississippi. 

Attus  AFB, 

Aircraft  Maintenance. 

Oklahoma. 

Tinker  AFB, 

Grounds  Maintenance. 

Oklahoma. 

Goodfeltow 

Grounds  Maintenance. 

AFB.  Texas. 

Kelly  AFB. 

Environmental. 

Texas. 

Lackland  AFB. 

Trainer  Fabhcatioa 

Texas. 

Laughlin  AFB. 

Base  Operating  Support 

Texas. 

Hill  AFB.  Utah 

ChiW  Care  Center. 

Boiling  AFB, 

Military  Family  Housing 

Washington, 

Maintenarwe. 

DC. 

Patsy  |.  Conner, 

Air  Force  Federal  Register  Liaison  Officer. 
[FR  Doc.  95-14469  Filed  6-13-95;  8:45  am] 

BILUNO  CODE  3n(M>1-M 


Air  Force  Academy  Board  of  Visitors 
Meeting 

Pursuant  to  Section  9355,  Title  10, 
United  States  Code,  the  Air  Force 
Academy  Board  of  Visitors  will  meet  at 
the  US  Air  Force  Academy,  Colorado, 
22-23  July  1995.  The  purpose  of  the 


meeting  is  to  consider  morale  and 
discipline,  the  curriculum,  instruction, 
physical  equipment,  fiscal  affairs, 
academic  methods,  and  other  matters 
relating  to  the  Academy. 

A  portion  of  the  meeting  will  be  open 
to  the  public  on  Saturday  morning,  22 
July  1995.  Other  portions  of  the  meeting 
will  be  closed  to  the  public  to  discuss 
matters  listed  in  Subsections  (2),  (4), 
and  (6)  of  Section  552b(c),  Title  5, 
United  States  Code.  These  closed 
sessions  will  include  attendance  at 
cadet  training  programs  and  discussions 
with  cadets,  military  staff,  and  facultj^ 
officers  which  include  personal 
information,  financial  information,  and 
information  relating  solely  to  internal 
personnel  rules  and  practices  of  the 
Board  of  Visitors  and  the  Academy. 
Meeting  sessions  will  be  held  in  various 
facilities  throughout  the  cadet  area. 

For  further  information,  contact  Lt. 
Col.  David  O.  DiMarchi,  Policy,  Plans, 
and  Programs,  HQ  USAFA/XPP,  2304 
Cadet  Drive,  Suite  350,  USAF  Academy, 
CO  80840-5002,  at  (719)  472-3933. 
Patsy ).  Conner, 

Air  Force  Federal  Register  Liaison  Officer. 
[FR  Doc.  95-14468  Filed  6-13-95:  8:45  am] 
BILUNO  COOE  W10-01-M 


Department  of  ttw  Anny 

Privacy  Act  of  1974;  Add  a  system  of 
records 

AGENCY:  Department  of  the  Army,  EXDD. 
ACTION:  Add  a  System  of  Records. 

SUMMARY:  The  Department  of  the  Army 
proposes  to  add  a  new  record  system  to 
its  existing  inventory  of  systems  of 
records  subject  to  the  Privacy  Act  of 
1974  (5  U.S.C.  552a),  as  amended. 
DATES:  This  proposed  action  will  be 
effective  without  further  notice  on  July 
10, 1995,  unless  comments  are  received 
which  result  in  a  contrary 
determination. 

ADDRESSES:  Send  comments  to  U.S. 
Army  Information  Systems  Command, 
ATTN:  ASOP-MP,  Fort  Huachuca.  AZ 
85613-5000. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Pat  Turner  at  (602)  538-6856  or  DSN 
879-6856. 

SUPPLEMENTARY  INFORMATION:  The 
Department  of  the  Army  systems  of 
records  notices  subject  to  the  Privacy 
Act  of  1974  (5  U.S.C.  552a).  as  amended, 
have  been  published  in  the  Federal 
Register  and  are  available  from  the 
address  above. 

A  new  system  report,  as  required  by 
5  U.S.C.  552a(r)  of  the  Privacy  Act  of 
1974,  was  submitted  on  May  30,  1995, 


to  the  House  Committee  on  Government 
Reform  and  Oversight,  the  Senate 
Committee  on  Governmental  Aflairs, 
and  the  Office  of  Management  and 
Budget  (OMB)  pursuant  to  paragraph  4b 
of  Appendix  I  to  OMB  Circular  No.  A- 
130,  'Federal  Agency  Responsibilities 
for  Maintaining  Records  About 
Individuals,"  dated  July  15, 1994  (59  FR 
37906,  July  25,  1994) 

Dated;  )une  2.  1995. 
Patricia  L.  Toppings, 
Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

A004a-S7aOASG 

SYSTEM  NAME: 

DOD  DNA  Registry. 

SYSTEM  location: 

Primary  location:  Armed  Forces 
Institute  of  Pathology,  Building  No.  54, 
Walter  Reed  Army  Medical  Center,  6825 
16th  Street,  NW,  Washington,  DC 
20306-6000. 

Secondary  location:  Service 
members's  medical  record.  Civilian 
family  member's  or  other's  medical 
records. 

CATEOOWES  Of  mOMDUALS  COVERED  BY  THE 
SYSTEM: 

Department  of  Defense  military 
personnel  (active  and  reserve). 

Civilian  family  members  of 
Department  of  £)efense  military 
personnel  (active  and  reserve)  who 
volimtarily  provide  specimens  for  DNA 
typing  for  purpose  of  identifying  the 
human  remains  of  family  members. 

DoD  civilian  personnel  deploying 
with  the  armed  forces. 

Other  individuals  may  also  be 
included  in  this  system  when  the 
Armed  Forces  Institute  of  Pathology 
(AFIP)  is  requested  by  Federal,  state, 
local  and  foreign  authorities  to  identify 
human  remains. 

CATEOORIES  OF  RECORDS  M  THE  SYSTEM: 

Specimen  collections  (oral  swabs, 
blood  and  blood  stains,  bone,  and 
tissue)  from  which  a  DNA  typing  can  be 
obtained,  and  the  DNA  typing  results. 
Accession  number,  specimen  locator 
information,  collection  date,  place  of 
collection,  individual's  name.  Social 
Security  Number,  right  index 
fingerprint,  signature,  branch  of  service, 
sex,  race  and  ethnic  origin,  address, 
place  and  date  of  birth,  and  relevant 
kindred  information,  past  and  present. 

AUTHOmrY  FOR  MAMTENANCE  OF  THE  SYSTBC 
5  U.S.C.  301;  10  U.S.C.  176, 177,  and 
3012;  E.O.  9397;  Deputy  Secretary  of 
Defense  memo  dated  December  16, 
1991;  and  Assistant  Secretary  of  Defense 
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(Health  Affairs)  memo  dated  January  5. 
1993. 

PURPOSE(S): 

Information  in  this  system  of  records 
will  be  used  for  the  identification  of 
human  remains. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

To  Federal,  state,  local  and  foreign 
authorities  when  the  Armed  Forces 
Institute  of  Pathology  (AFIP)  is 
requested  to  identify  human  remains. 

The  Army's  'Blanket  Routine  Uses'  do 
not  apply  to  this  system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  stored  manually  and 
electronically. 

RETRIEVABIirrY: 

By  individual's  surname,  sponsor's 
Social  Security  Number,  date  of  birth, 
and  specimen  reference  or  AFIP 
accession  number. 

SAFEGUARDS: 

Access  to  the  Armed  Forces  Institute 
of  Pathology  and  DNA  Registry  is 
controlled.  Computerized  records  are 
maintained  in  controlled  areas 
accessible  only  to  authorized  personnel. 
Entry  to  these  areas  is  restricted  to  those 
personnel  with  a  valid  requirement  and 
authorization  to  enter.  All  personnel 
whose  duties  require  access  to,  or 
processing  and  maintenance  of 
personnel  information  are  trained  in  the 
proper  safeguarding  and  use  of  the 
information.  Any  DNA  typing 
information  obtained  will  be  handled  as 
confidential  medical  information. 

RETENTION  AND  DISPOSAL: 

Primary  location:  Records  are 
maintained  75  years  and  then  destroyed 
by  shredding  or  incineration.  Statistical 
data  used  for  research  and  educational 
projects  are  destroyed  after  end  of 
project. 

Secondary  location:  Records  are 
destroyed  when  no  longer  needed  for 
feference. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

The  Surgeon  General,  Headquarters, 
Department  of  the  Army,  5109  Leesburg 
Pike.  Falls  Church.  VA  22041-3258. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the 
Administrator,  Repository  and  Research 


Services,  ATTN:  DOD  DNA  Registry, 
Armed  Forces  Institute  of  Pathology, 
Walter  Reed  Army  Medical  Center. 
Washington.  DC  20306-6000. 

Requesting  individual  must  submit 
full  name.  Social  Security  Number  and 
date  of  birth  of  military  member  and 
branch  of  military  service,  if  applicable, 
or  accession/reference  number  assigned 
by  the  Armed  Forces  Institute  of 
Pathology,  if  known.  For  requests  made 
in  person,  identification  such  as 
military  ID  card  or  valid  driver's  license 
is  required. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  or 
deceased  family  members  contained  in 
this  system  should  address  written 
inquiries  to  the  Administrator. 
Repository  and  Research  Services, 
ATTN:  DOD  DNA  Registry.  Armed 
Forces  Institute  of  Pathology,  Walter 
Reed  Army  Medical  Center, 
Washington,  DC  20306-6000. 

Requesting  individual  must  submit 
full  name.  Social  Security  Number  and 
date  of  birth  of  military  member  and 
branch  of  military  service,  if  applicable, 
or  accession/reference  number  assigned 
by  the  Armed  Forces  Institute  of 
Pathology,  if  known. 

CONTESTING  RECORD  PROCEDURES: 

The  Army's  rules  for  accessing 
records,  contesting  contents,  and 
appealing  initial  determinations  are 
contained  in  Army  Regulation  340-21; 
32  CFR  part  505;  or  may  be  obtained 
from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Individual,  family  member,  diagnostic 
test,  other  available  administrative  or 
medical  records  obtained  from  civilian 
or  military  sources. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
[PR  Doc.  95-14583  Filed  6-13-95;  8:45  ami 
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DEPARTMENT  OF  EDUCATION 

Proposed  Information  Collection 
Requests 

agency:  Department  of  Education. 
ACTION:  Notice  of  Proposed  Information 
Collection  Requests. 

SUMMARY:  The  Director.  Information 
Resources  Group,  invites  comments  on 
the  proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1980. 


DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  July  14. 
1995. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Attention:  Dan  Chenok:  Desk  Officer, 
Department  of  Education.  Office  of 
Management  and  Budget,  725  17th 
Street.  NW.,  Room  3208,  New  Executive 
Office  Building,  Washington,  DC  20503. 
Requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Patrick  J.  Sherrill, 
Department  of  Education,  600 
Independence  Avenue,  S.W.,  Room 
5624,  Regional  Office  Building  3, 
Washington.  DC  20202-4651. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill  (202)  708-9915. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern 
Time,  Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Director  of  the 
Information  Resources  Group,  publishes 
this  notice  containing  proposed 
information  collection  requests  prior  to 
submission  of  these  requests  to  OMB. 
Each  proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g.,  new,  revision,  extension,  existing 
or  reinstatement;  (2)  Title;  (3)  Frequency 
of  collection;  (4)  The  affected  public;  (5) 
Reporting  burden;  and/or  (6) 
Recordkeeping  burden:  and  (7)  Abstract. 
OMB  invites  public  comment  at  the 
address  specified  above.  Copies  of  the 
requests  are  available  from  Patrick  J. 
Sherrill  at  the  address  specified  above. 

Dated:  |une  9. 1995. 
Gloria  Parker, 

Director.  Information  Resources  Group. 

Ofnce  of  Special  Education  and 
Rehabilitative  Services 

Type  of  Review:  Revision 

Title:  State  plan  under  Part  B  of  the 

Individuals  With  Disabilities 

Education  Act  (IDEA) 


Frequency:  Annually 

Affected  Public:  State  or  Local  or  Tribal 
Governments 

Reporting  Burden: 
Responses:  1 
Burden  Hours:  475 

Recordkeeping  Burden: 
Recordkeepers:  0 
Burden  Hours:  0 

Abstract:  State  educational  agencies  are 
required  to  submit  a  State  Plan  to  the 
U.S.  Department  of  Education  in  order 
to  receive  funds  under  Part  B  of  the 
Individuals  with  Disabilities. 

[PR  Doc.  95-14528  Piled  6-13-95;  8:45  am) 
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Proposed  Information  Collection 
Request 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  Proposed  Information 
Collection  Request. 

SUMMARY:  The  Director,  Information 
Resources  Group,  invites  comments  on 
the  proposed  information  collection 
request  as  required  by  the  Paperwork 
Reduction  Act  of  1980. 
DATES:  An  emergency  review  has  been 
requested  in  accordance  with  the  Act, 
since  allowing  for  the  normal  review 
period  would  adversely  affect  the  public 
interest.  Approval  by  the  Office  of 
Management  and  Budget  (OMB)  has 
been  requested  by  June  23, 1995. 
ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Attention:  Dan  Chenok.  Desk  Officer: 
Department  of  Education,  Office  of 
Management  and  Budget,  726  Jackson 
Place.  NW.,  Room  3208.  New  Executive 
Office  Building.  Washington,  D.C. 
20503.  Requests  for  copies  of  the 
proposed  information  collection  request 
should  be  addressed  to  Patrick  J; 
Sherrill,  Department  of  Education,  7th  & 
D  Streets.  S.W..  Room  5624,  Regional 
Office  Building  3,  Washington,  D.C. 
20202-4651. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill  (202)  708-9915. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  Chapter  3517)  requires 
that  the  Director  of  OMB  provide 
interested  Federal  agencies  and  persons 
an  early  opportunity  to  comment  on 
information  collection  requests.  OMB 
may  amend  or  waive  the  requirement 


for  public  consultation  to  the  extent  that 
public  participation  in  the  approval 
process  would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Director, 
Information  Resources  Group,  publishes 
this  notice  with  attached  proposed 
information  collection  requests  prior  to 
submission  to  OMB.  For  each  proposed 
information  collection  request,  grouped 
by  office,  this  notice  contains  the 
following  information:  (1)  Type  of 
review  requested,  e.g..  new.  revision, 
extension,  existing,  or  reinstatement;  (2) 
Title;  (3)  Frequency  of  collection;  (4) 
The  affected  pubhc;  (5)  Reporting  and/ 
or  Recordkeeping  burden;  and  (6) 
Abstract.  Because  an  emergency  review 
is  requested,  the  additional  information 
to  be  requested  in  this  collection  is 
included  in  the  section  on  "Additional 
Information"  in  this  notice. 

Dated:  June  9, 1995. 
Gloria  Parker, 

Director,  Information  Resources  Group. 

Office  of  Bilingual  Education  and 
Minority  Languages  Affairs 

Type  of  Review:  Emergency 

Title:  Notice  inviting  applications  for 
new  awards  for  fiscal  year  FY  1995 
academic  excellence  awards 

Abstract:  The  Department  needs  and 
uses  this  information  to  make  grants. 
The  respondents  are  State  and  local 
educational  agencies,  institutions  of 
higher  education,  and  nonprofit 
organizations.  The  respondents  are 
required  to  provide  this  information 
in  applying  for  grants. 

Additional  Information:  The 
Department  requests  a  ninety-day 
emergency  approval  of  the  application 
package  to  enable  grants  to  be 
awarded  with  available  FY  1995 
funds  before  the  end  of  the  fiscal  year. 
The  lateness  of  this  request  is  due  to 
the  fact  that  a  proposed  rescission  of 
FY  1995  funds  that  would  have 
eUminated  funds  for  new  grants  under 
the  Academic  Excellence  Awards 
program  was  not  modified  by 
Congress  until  late  May.  OMB 
approval  of  the  application  package  is 
needed  by  June  23  to  enable  the 
Department  to  publish  the  notice 
containing  the  application  in  the 
Federal  Register  by  June  30.  The 
deadline  date  for  transmittal  of 
applications  must  be  no  later  than 
July  31  to  enable  the  Department  to 
evaluate  them  and  make  grant  awards 
be  the  end  of  the  fiscal  year. 

Frequency:  One  Time 


Affected  Public:  Not  for  Profit 

Institutions  &  State,  Local  or  Tribal 

government 
Reporting  Burden: 

Responses:  50 

Burden  Hours:  5.000 
Recordkeeping  Burden: 

Recordkeepers:  0 

Burden  Hours:  0 

[FR  Doc.  95-14527  Filed  6-13-95;  8:45  ami 
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Ai1>itration  Panel  Decision  Under  the 
Randolph-Sheppard  Act 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  arbitration  panel 
decision  under  the  Randolph-Sheppard 
Act. 

SUMMARY:  Notice  is  hereby  given  that  on 
November  13, 1992,  an  arbitration  panel 
rendered  a  decision  in  the  matter  of 
fames  E.  Waldie  v.  Alabama  Division  of 
Rehabilitation  Services  (Docket  No.  R~ 
S/89-8).  This  panel  was  convened  by 
the  Secretary  of  the  U.S.  Department  of 
Education  piu^uant  to  20  U.S.C.  107d- 
1(a),  upon  receipt  of  a  complaint  filed 
by  petitioner,  James  E.  Waldie,  on  April 
12, 1989.  The  Randolph-Sheppard  Act 
provides  a  priority  for  blind  individuals 
to  operate  vending  facihties  on  Federal 
property.  Under  this  section  of  the 
Randolph-Sheppard  Act  (the  Act),  a 
blind  licensee  dissatisfied  with  the 
State's  operation  or  administration  of 
the  vending  faciUty  program  authorized 
under  the  Act  may  request  a  full 
evidentiary  fair  hearing  from  the  State 
licensing  agency  (SLA).  If  the  licensee  is 
dissatisfied  with  the  State  agency's 
decision,  the  Ucensee  may  file  a 
complaint  with  the  Secretary  of  the  U.S. 
Department  of  Education,  who  then  is 
required  to  convene  an  arbitration  panel 
to  resolve  the  dispute. 
FOR  FURTHER  INFORMATION  CONTACT:  A 
copy  of  the  full  text  of  the  arbitration 
panel  decision  may  be  obtained  &t>m* 
George  F.  Arsnow,  U.S.  Department  of 
Education,  600  Independence  Avenue, 
SW.,  Room  3230,  Svdtzer  Building, 
Washington,  DC  20202-2738. 
Telephone:  (202)  205-9317.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  TDD 
number  at  (202)  205-8298. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Randolph-Sheppard  Act  (20 
U.S.C.  107d-2(c)),  the  Secretary 
publishes  a  synopsis  of  arbitration  panel 
decisions  affecting  the  administration  of 
vending  facilities  on  Federal  property. 

Background 

The  complainant,  James  E.  Waldie,  is 
a  blind  vendor  Ucensed  by  the 
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respondent,  the  Alabama  Division  of 
Rehabilitation  Services  (ADRS), 
pursuant  to  the  Randolph-Sheppard 
Act.  ADRS  is  the  SLA  responsible  for 
the  operation  of  the  Alabama  vending 
facility  program  for  blind  individuals. 
The  purpose  of  the  program  is  to 
establish  and  support  blind  vendors 
operating  vending  facilities  on  Federal 
property.  Beginning  in  May  of  1985,  Mr. 
Waldie  operated  a  vending  facility 
located  in  the  Lyster  Army  Hospital. 
Fort  Rucker,  Alabama  (Lyster  Facility). 
Mr.  Waldie  alleged  in  his  complaint  that 
there  was  a  problem  with  excessively 
high  temperatures  in  the  Lyster  Facility. 
He  also  raised  two  other  issues 
regarding  facility  safety  and  the  sale  of 
tobacco  products.  In  addition,  sometime 
late  in  1985  or  early  in  1986,  Mr.  Waldie 
expressed  a  desire  to  expand  into  three 
buildings  that  were  located  near  the 
Lyster  Army  Hospital  building. 
Because  these  issues  were  not 
resolved  by  ADRS  to  Mr.  Waldie's 
satisfaction,  the  complainant  initiated 
administrative  proceedings  under  ADRS 
regulations.  On  April  11. 1988,  pursuant 
to  ADRS  rules  and  regulations,  a  fair 
hearing  was  conducted  at  Mr.  Waldie's 
request.  The  decision  rendered  after  the 
hearing  was  unfavorable  to  the 
complainant  who  subsequently 
requested  a  full  evidentiary  hearing, 
which  was  held  on  May  26.  1988.  The 
State  hearing  officer  upheld  the 
administrative  decision  of  ADRS  in  his 
opinion  of  August  2.  1988.  The  hearing 
officer  stated  that  (1)  the  record  did  not 
indicate  that  Mr.  Waldie  had  been 
denied  the  opportunity  to  expand  his 
facility;  (2)  the  determination  of  which 
product  lines  are  to  be  sold  at  a  vending 
facility  is  a  decision  to  be  made  by  the 
SLA  and  the  Federal  property  manager; 
and  (3)  the  ventilation  and  air 
circulation  problems  are  the  result  of 
new  product  lines  requiring  machines 
that  generate  heat.  Further,  the  hearing 
officer  stated  that  the  permit  was  not 
violated  by  the  Federal  agency,  that 
ADRS  had  not  violated  its  rules  and 
regulations,  and  that  evidence  presented 
failed  to  establish  a  violation  of  any  rule 
or  regulation  governing  the  Business 
Enterprise  Program  and  did  not  prove 
any  erroneous  application  of  that 
program.  The  SLA's  decision  was 
affirmed. 

Mr.  Waldie  requested  that  the 
Secretary  of  Education  convene  an 
arbitration  panel  to  review  the  issues. 
The  arbitration  hearing  was  held  on 
lune  27. 1991  and  )anuary  28. 1992. 
Two  of  the  issues,  the  facility  security 
and  sale  of  tobacco  products,  were 
resolved  during  pre-hearing 
negotiations. . 


Arbitration  Panel  Decision 

The  panel  found  that  the  main  issue 
in  this  case  concerned  the  question  of 
whether  the  SLA  had  improperly  dealt 
with  the  air  circulation  and  ventilation 
at  the  Lyster  Facility.  After  hearing 
testimony,  the  panel  found  that,  in  fact, 
the  Lyster  Facility  did  not  provide 
proper  ventilation.  In  determining 
whose  responsibility  it  was  to  rectify  the 
problem,  the  panel  turned  to  the 
concept  of  satisfactory  site  as  used  in 
the  Act  and  the  regulations,  atisfactory 
site  is  defined  in  the  Act  in  20  U.S.C. 
107a(d)(3)  and  in  the  regulations  in  34 
CFR  395.1(a). 

The  panel  set  out  the  two  different 
circumstances  under  which  a  vending 
facility  can  be  established.  First,  the 
panel  considered  34  CFR  395.30(a). 
which  requires  that  Federal  property 
managers  take  all  steps  necessary  to 
assure  that,  wherever  feasible,  one  or 
more  vending  facilities  for  operation  by 
blind  licensees  shall  be  located  on  all 
Federal  property.  The  second 
circumstance  in  which  the 
establishment  of  a  vending  facility  is 
discussed  is  in  34  CFR  395.31,  which 
requires  that,  when  a  Federal  property 
owner  acquires  or  substantially 
renovates  a  property,  the  Federal 
property  owner  is  required  to  provide  a 
satisfactory  site  for  the  operation  of  a 
vending  facility  by  a  blind  vendor. 

Because  the  Act  and  the  regulations 
use  the  term  "satisfactory  site"  only  in 
the  latter  circumstance,  the  panel 
concluded  that,  if  the  Lyster  Facility 
was  established  under  the  first 
circumstance,  the  definition  of 
satisfactory  site  would  not  apply.  While 
the  panel  found  that  no  evidence  was 
submitted  at  the  hearing  as  to  the 
circumstances  under  which  the  Lyster 
Facility  was  established,  the  panel 
reasoned  that,  even  if  the  Lyster  Facility 
was  established  under  34  CFR  395.30, 
the  definition  of  satisfactory  site  found 
in  the  regulations  would  apply  for  two 
reasons.  First,  the  parties  have 
proceeded  since  the  outset  on  the 
assumption  that  this  language  applies  to 
the  Lyster  Facility.  Second,  the  panel 
noted  that  both  the  SLA  and  the  Federal 
property  manager  agreed,  at  the  time  the 
permit  was  issued,  that  the  Lyster 
Facility  constituted  a  satisfactory  site. 
The  panel  concluded  that  there  is  a 
general  ongoing  obligation  on  the  part  of 
the  Federal  property  manager  to  provide 
a  satisfactory  site.  The  panel  further 
determined  that  the  Lyster  Facility  must 
be  properly  cooled  in  order  to  be 
considered  a  satisfactory  site. 

In  recognizing  that  the  Federal  agency 
was  not  a  party  to  the  arbitration  ^ 

proceeding,  the  pgnel  turned  to  the 


responsibilities  of  the  ADRS  in  ensuring 
that  the  vending  facility  was  a 
satisfactory  site.  The  panel  determined 
that,  although  the  ADRS  was  not 
responsible  for  providing  an  air 
conditioning  unit,  it  was  obligated  to 
urge  the  Federal  agency  to  rectify  the 
problem.  Consequently.  ADRS  was 
directed  to  use  vigorous  means, 
including  the  use  of  arbitration  under 
the  Act.  to  compel  the  Federal  property 
manager  to  provide  sufficient  cooling 
for  the  Lyster  Facility. 

In  considering  the  action  of  ADRS  in 
responding  to  Mr.  Waldie's  request  for 
expansion,  the  panel  determined  that 
ADRS  has  the  obligation  to  reasonably 
pursue  expansion  sites  for  blind 
vendors  and  to  use  reasonable  judgment 
in  distributing  any  of  those  locations 
among  qualified  blind  vendors.  The 
panel  concluded  that  ADRS  acted 
reasonably  in  response  to  Mr.  Waldie's 
request  even  though  no  expansion 
occurred,  notwithstanding  the  plans  to 
move  the  vending  facility  at  some  future 
date.  Consequently,  the  panel  delayed 
remedy  on  the  matter  for  a  period  of 
time  to  determine  whether  a  move  of  the 
facility  would  rectify  the  situation. 

Finally,  the  panel  addressed  the  issue 
of  retroactive  damages  and  an  award  of 
attorney's  fees  raised  by  Mr.  Waldie. 
The  panel  concluded,  based  on 
reasoning  of  the  majority  opinion  in 
McNabb  v.  U.S.  Department  of 
Education,  862  F.2d  681  (8th  Cir.,  1988). 
that  Mr.  Waldie  was  not  entitled  to 
retroactive  damages  under  the  Act.  The 
panel  determined,  as  well,  based  on  the 
decision  in  Alveska  Pipeline  Service  v. 
Wilderness  Society.  421  U.S.  240  (1975). 
that  an  express  provision  in  the  Act  was 
required  to  award  attorney's  fees  to  Mr. 
Waldie  and  that  no  such  provision 
existed  in  the  Randolph-Sheppard  Act. 

One  panel  member  dissented  from  the 
opinion  of  the  majority  as  to  the 
temperature  issue.  A  second  panel 
member  dissented  with  respect  to  the 
expansion  issue  and  the  issue  of  the 
right  of  the  blind  vendor  to  seek 
retroactive  damages  and  attorney's  fees. 
The  views  and  opinions  expressed  by 
the  panel  do  not  necessarily  represent 
the  views  and  opinions  of  the  United 
States  Department  of  Education. 

Dated:  June  8, 1995. 
Judith  E.  Heiunann. 

Assistant  Secretary.  Office  of  Special 
Education  and  Rehabilitative  Services. 
[FR  Doc.  95-14474  Filed  6-13-95:  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Stockpile  Stewardship  and 
Management  Programmatic 
Environmental  Impact  Statement 

AGENCY:  Department  of  Energy. 
action:  Notice  of  intent. 

SUMMARY:  The  Department  of  Energy 
(DOE)  announces  its  intent  to  prepare  a 
Stockpile  Stewardship  and  Management 
Programmatic  Environmental  Impact 
Statement  (SSM  PEIS).  The  end  of  the 
Cold  War  has  brought  about  significant 
changes  in  the  requirements  for  the 
nation's  nuclear  deterrent,  including 
substantial  reductions  in  the  nuclear 
weapons  stockpile.  To  fulfill  its 
responsibilities  for  ensuring  the  safety 
and  reliability  of  the  stockpile  without 
underground  nuclear  testing.  DOE 
proposes  the  Stockpile  Stewardship  and 
Management  Program. 

Stockpile  Stewardship  includes 
activities  required  to  maintain  a  high 
level  of  confidence  in  the  safety  and 
reliability  of  nuclear  weapons  in  the 
absence  of  underground  nuclear  testing, 
and  to  be  prepared  to  resume  nuclear 
testing  if  so  directed  by  the  President. 
Stockpile  Management  activities 
include  dismantlement,  maintenance, 
evaluation,  and  repair  or  replacement  of 
weapons  and  their  components  in  the 
existing  stockpile. 

This  Notice  of  Intent,  the  initial  step 
in  the  National  Environmental  Policy 
Act  (NEPA)  process,  informs  the  public 
of  the  PEIS  proposal,  announces  the 
schedule  for  scoping  meetings,  and 
solicits  public  input.  Following  the 
scoping  period,  the  Department  will 
prepare  and  issue  an  Implementation 
Plan  (IP)  to  describe  the  scope  of  the 
PEIS.  the  alternatives  that  will  be 
analyzed,  and  the  schedule  for 
completing  the  PEIS. 
DATES:  Comments  on  the  proposed 
scope  of  the  SSM  PEIS  are  invited  from 
the  public.  To  ensure  consideration  in 
the  preparation  of  the  IP.  comments 
must  be  postmarked  by  August  11, 1995. 
Late  comments  will  be  considered  to  the 
extent  practicable.  DOE  will  hold 
interactive  public  scoping  meetings  at 
sites  that  may  be  affected  by  the 
proposed  action  to  discuss  issues  and 
receive  oral  and  written  comments  on 
the  scope  of  the  PEIS.  These  meetings 
will  provide  the  public  with  an 
opportunity  to  present  comments,  ask 
questions,  and  discuss  concerns  with 
DOE  officials  regarding  SSM  activities. 
The  locations,  dates,  and  times  for  these 
public  meetings  are  included  in  the 
Supplementary  Information  section  of 
this  notice,  and  will  be  announced  by 
additional  appropriate  means. 


The  Department  is  also  requesting 
federal  agencies  that  desire  to  be 
designated  as  cooperating  agencies  on 
the  SSM  PEIS  to  contact  the  Office  of 
Reconfiguration  at  the  address  listed 
below  by  August  11,  1995. 
ADDRESSES:  General  questions 
concerning  the  SSM  program  can  be 
asked  by  calling  the  toll-free  telephone 
number  at  1-800-776-2765,  or  by 
writing  to:  Stephen  M.  Sohinki. 
Director,  Office  of  Reconfiguration.  U.S. 
Department  of  Energy,  P.O.  Box  3417, 
Alexandria,  VA  22302. 

As  an  alternative,  comments  can  also 
be  submitted  electronically  by  using  the 
Federal  Information  Exchange  bulletin 
board  and  following  the  instructions 
listed  below: 

Modem:  Dial  Toll  Free  (800)  783-3349. 
Local  (301)  258-0953.  (Modem 
parameters  set  at:  '8'  data  bits,  '1'  stop 
bit  and  'N'  parity  at  1200,  2400  or 
9600  baud.) 
InterNet:  Telnet  or  Gopher  to: 

fedix.fie.com  or  192.111.228.33 
Hours:  Available  24  hours  a  day.  A  Help 
Line,  (301)  975-0103.  is  available 
weekdays  between  8:30  a.m.  and  5:00 
p.m.  EST.  except  Federal  holidays. 
Costs:  Free,  no  cost  to  users.  No 
telephone,  registration,  access,  or 
downloading  fees. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information  on  the  DOE  NEPA 
process,  please  contact:  Carol  M. 
Borgstrom.  Director.  Office  of  NEPA 
Policy  and  Assistance.  EH-42.  U.S. 
Department  of  Energy,  1000 
Independence  Avenue  SW., 
Washington.  DC  20585.  (202)  586-4600 
or  1-800-472-2756. 

SUPPLEMENTARY  INFORMATION: 

Background 

In  January  1991,  the  then-Secretary  of 
Energy  announced  that  the  Department 
would  prepare  a  PEIS  examining 
alternatives  for  the  reconfiguration  of 
the  Department's  nuclear  weapons 
complex  (the  Complex).  The  framework 
for  the  Reconfiguration  PEIS  was 
described  in  the  January  1991  Nuclear 
Weapons  Complex  Reconfiguration 
Study  (Reconfiguration  Study),  a 
detailed  examination  of  alternatives  for 
the  future  Complex.  Because  of 
significant  changes  in  the  world  since 
January  1991,  especially  with  regard  to 
projected  future  requirements  for  the 
United  States'  nuclear  weapons 
stockpile,  the  Department  concluded  in 
October  1994  that  the  framework 
described  in  the  Reconfiguration  Study 
no  longer  fit  current  circumstances  or 
supported  any  realistic  proposal  for 
reconfiguration  of  the  Complex  (59  FR 
54175,  October  28. 1994).  Contributing 


factors  to  that  conclusion  included 
public  comments  at  the  September- 
October  1993  Reconfiguration  PEIS 
scoping  meetings,  the  fact  that  no 
production  of  new  nuclear  weapons 
types  was  required  for  the  foreseeable 
fiature,  budget  constraints,  and  the 
Department's  decision  to  prepare  a 
separate  PEIS  on  Storage  and 
Disposition  of  Weapons-Usable  Fissile 
Nuclear  Materials  (Notice  of  Intent 
published  June  21,  1994.  59  FR  17344). 
,    As  a  result  of  these  changed 
circumstances,  the  Department 
separated  the  previously  planned 
Reconfiguration  PEIS  into  two  new 
PEISs:  (1)  a  Tritium  Supply  and 
Recycling  PEIS;  and  (2)  a  Stockpile 
Stewardship  and  Management  PEIS. 
The  Draft  PEIS  for  Tritium  Supply  and 
Recycling  was  issued  in  March  1995  (60 
FR  14433,  March  17,  1995).  public 
hearings  were  held  in  April  1995,  and 
a  Final  PEIS  for  Tritium  Supply  and 
Recycling  is  expected  in  October  1995. 

With  regard  to  the  SSM  PEIS.  during 
the  past  six  months  the  Department  has 
been  developing  the  new  framework  to 
support  the  SSM  program.  That 
resulting  framework,  described  in  a  DOE 
report  entitled  "The  Stockpile 
Stewardship  and  Management  Program" 
(May  1995).  is  available  on  the  Internet 
under  DOE's  Home  Page  for  Defense 
Programs  (www.dp.doe.gov).  That 
document  was  mailed  to  individuals 
who  had  previously  requested 
information  on  the  SSM  program.  Other 
individuals  who  would  like  to  receive 
that  document  can  contact  the  Office  of 
Reconfiguration  at  the  address  listed 
above  or  by  calling  the  program's  toll 
free  number  at  1-800-776-2765. 

On  May  19,  1995,  the  Department 
held  a  pre-scoping  workshop  with 
interested  members  of  the  public  to 
discuss  the  framework  of  the  SSM 
program  and  the  information  contained 
in  "The  Stockpile  Stewardship  and 
Management  Program".  While  a  wide 
range  of  specific  issues  were  discussed 
during  that  meeting,  general  concerns 
centered  on:  Future  stockpile  planning, 
including  the  basis  for  selecting  the 
baseline  stockpile  size  of  the  future; 
whether  the  Department  would  evaluate 
a  range  of  stockpile  sizes  in  the  PEIS; 
the  relationship  between  the  SSM  PEIS 
and  the  Department's  other 
Programmatic  and  Site-Wide  EISs;  and 
whether  the  Department  would  evaluate 
underground  nuclear  testing  in  the 
PEIS.  Comments  received  from  that  pre- 
scoping  workshop  have  been  taken  into 
account  in  developing  this  NOI. 

Purpose  and  Need  for  the  SSM 
Program.  Under  the  Atomic  Energy  Act 
of  1954.  as  amended  (42  USC  2011  et 
seq.],  DOE  is  charged  with  providing 
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nuclear  weapons  to  support  the  United 
States'  nuclear  detecrent  policy.  The 
mission  of  the  DOE  nuclear  weapons 
complex  is  to  provide  the  nation  with 
safe  and  reliable  nuclear  weapons  and 
components  so  that  an  effective  nuclear 
deterrent  can  be  maintained  into  the 
foreseeable  future,  and  to  accomplish 
this  in  a  way  that  protects  the 
environment  and  the  health  and  safety 
of  workers  and  the  public. 

Recent  changes  in  national  security 
needs  have  necessitated  corresponding 
changes  in  the  way  the  Department 
must  meet  its  responsibilities  regarding 
the  nation's  nuclear  weapons.  As  a 
result  of  international  arms-control 
agreements  (the  START  I  treaty  and  the 
START  II  protocol)  and  unilateral 
decisions  by  the  United  States,  the 
nation's  stockpile  will  be  significantly 
reduced  by  the  year  2003.  Consequently, 
the  nation  has  halted  the  development 
of  new  nuclear  weapons,  has  begun 
closing  portions  of  the  Complex,  and  is 
considering  further  consolidation  or 
downsizing  of  the  remaining  elements 
in  the  Complex.  In  addition,  the  nation 
is  observing  a  moratorium  on  nuclear 
testing  and  is  pursuing  a 
Comprehensive  Test  Ban  Treaty. 

However,  international  dangers 
remain  and,  as  the  President  has 
emphasized,  nuclear  deterrence  will 
continue  to  be  a  cornerstone  of  the 
United  States'  national  security  policy. 
Thus,  the  Department's  responsibilities 
for  ensuring  the  safety  and  reliability  of 
the  nation's  nuclear  weapons  stockpile 
will  also  continue  for  the  foreseeable 

future. 

Because  of  the  moratorium  on  nuclear 
testing,  the  termination  of  new  nuclear 
weapons  development  and  production, 
and  the  closure  of  several  production 
facilities,  a  new  approach  to  ensure 
confidence  in  the  stockpile  is  needed.  In 
announcing  the  indefinite  extension  of 
the  nuclear  testing  moratorium  (July 
1993),  President  Clinton  reaffirmed  the 
importance  of  maintaining  confidence 
in  the  enduring  United  States  nuclear 
stockpile  and  the  need  to  ensure  that  the 
nation's  nuclear  deterrent  remains 
unquestioned  during  a  test  ban.  By 
Presidential  Decision  Directive  and  Act 
of  Congress  (Pub.  L.  103-160),  the 
Department  of  Energy  was  directed  to 
establish  a  stewardship  program  to 
ensure  the  preservation  of  the  core 
intellectual  and  technical  competencies 
of  the  United  States  in  nuclear  weapons 
in  the  absence  of  nuclear  testing. 

Without  nuclear  testing,  this  new 
approach  must  rely  on  scientific 
understanding  and  expert  judgment  to 
predict,  identify,  and  correct  problems 
affecting  the  safety  and  reliability  of  the 
stockpile.  This  program  is  essential  if 


the  nation  is  to  properly  safeguard  its 
nuclear  weapons  and  maintain  an 
unquestioned  nuclear  deterrent. 

The  SSM  program  is  being  developed 
to  meet  the  challenges  involved  in 
ensuring  the  safety  and  reliability  of  the 
stockpile.  Three  particular  challenges 
must  be  met: 

•  Fully  supporting,  at  all  times,  the 
nation's  nuclear  deterrent  with  safe  and 
reliable  nuclear  weapons,  while 
transforming  the  nuclear  weapons 
complex  (laboratories  and  production 
facilities)  to  one  that  is  more 
appropriate  for  the  smaller  stockpile. 

•  Preserving  the  core  intellectual  and 
technical  competencies  of  the  weapons 
laboratories.  Without  nuclear  testing, 
confidence  in  the  nation's  nuclear 
deterrent  will  depend  largely  on  the 
continued  competency  of  the  people 
who  must  make  the  scientific  and 
technical  judgments  related  to  the  safety 
and  reliability  of  nuclear  weapons. 

•  Ensuring  that  the  activities  needed 
to  maintain  the  nation's  nuclear 
deterrent  are  consistent  with  the 
nation's  arms-control  and 
nonproliferation  objectives. 

DOE  Nuclear  Weapons  Complex:  The 
current  DOE  nuclear  weapons  complex 
consists  of  8  major  facilities  located  in 
7  states.  Currently,  the  Complex 
maintains  a  limited  capability  to  design 
and  manufacture  nuclear  weapons; 
provides  surveillance  of  and  maintains 
nuclear  weapons  in  the  stockpile;  and 
retires  and  disposes  of  nuclear  weapons. 
Major  facilities  and  their  primary 
responsibilities  within  the  Complex  are 
listed  below: 

Pantex  Plant  (Amarillo.  Texas)— 
Dismantles  retired  weapons;  fabricates 
high  explosives  components;  assembles 
high  explosives,  nuclear  components, 
and  nonnuclear  components  into 
nuclear  weapons;  repairs  and  modifies 
weapons;  evaluates  and  performs 
nonnuclear  testing  of  nuclear  weapons. 

Savannah  River  Site  (SRS)  (Aiken, 
South  Carolina)— Tritium  loading/ 
unloading  and  surveillance  of  tritium 
reservoirs. 

Y-12  Plant  (Oak  Ridge,  Tennessee)— 
Maintains  the  capability  to  produce  and 
assemble  uranium  and  lithium 
components;  recovers  uranium  and 
lithium  materials  from  the  component 
fabrication  process  and  retired  weapons 
produces  nonnuclear  weapon 
components. 

Kansas  City  Plant  (KCP)  (Kansas  City, 
Missouri)— Manufactures  nonnuclear 
weapons  components. 

Lawrence  Livermore  National 
Laboratory  (LLNL)  (Livermore. 
California)— Conducts  research  and 
development  of  nuclear  weapons; 
designs  and  tests  advanced  technology 


concepts;  maintains  a  weapons  design 
program;  maintains  a  limited  capability 
to  fabricate  plutonium  components; 
provides  safety  and  reliability 
assessments  of  the  stockpile. 

Los  Alamos  National  Laboratory 
(LAND  (Los  Alamos,  New  Mexico)— 
Conducts  research  and  development  of 
nuclear  weapons;  designs  and  tests 
advanced  technology  concepts; 
maintains  a  weapons  design  program; 
maintains  a  limited  capability  to 
fabricate  plutonium  components; 
provides  safety  and  reliability 
assessments  of  the  stockpile. 

Sandia  National  Laboratories  (SNL) 
(Albuquerque.  New  Mexico) — Conducts 
system  engineering  of  nuclear  weapons; 
designs  and  develops  nonnuclear 
components;  conducts  field  and 
laboratory  nonnuclear  testing; 
manufactures  nonnuclear  weapons 
components;  and  provides  safety  and 
reliability  assessments  of  the  stockpile. 

Nevada  Test  Site  (NTS)  (Us  Vegas. 
Nevada)— Maintains  capability  to 
conduct  underground  nuclear  testing 
and  nonnuclear  experiments. 

SSM  Program  Foundational 
Framework.  In  the  SSM  program  and 
SSM  PEIS.  DOE  will: 

•  Emphasize  compliance  with 
applicable  laws  and  regulations,  and 
accepted  practices  regarding  industrial 
and  weapons  safety;  safeguarding  the 
health  of  Complex  workers  and  the 
general  public;  protecting  the 
environment;  and  ensuring  the  security 
of  nuclear  materials  and  weapons 
components. 

•  Safely  and  rehably  maintain  the 
nuclear  weapons  stockpile  as  directed 
by  the  President  and  mandated  by 
Congress. 

•  Analyze  alternatives  for 
configuration  of  the  nuclear  weapons 
complex  that  are  reflective  of,  and 
consistent  with,  policy  direction  from 
the  Nuclear  Posture  Review. 

•  Maximize  efficiency  and  minimize 
costs  associated  with  the  maintenance 
of  the  weapons  stockpile. 

•  Maximize  the  transfer  of 
nonnuclear  materials  production 
activities  to  the  private  sector. 

•  Maintain  core  intellectual  and 
technical  competencies  in  nuclear 

weapons. 
;        •  Sustain  confidence  in  safety  and 
reliability  of  the  stockpile  in  the  absence 
of  underground  nuclear  testing. 

•  Minimize  the  use  of  hazardous 
materials  and  the  number  and  volume  of 
waste  streams. 

PEIS  Decisions.  In  addition  to  the 
PEIS.  supporting  cost,  technical,  and 
schedule  studies  will  be  prepared  for  "^ 
the  SSM  program.  The  PEIS  and  these 
other  studies  will  be  balanced  with 
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policy  and  strategic  objectives  to 
support  the  Record  of  Decision  (ROD). 
The  ROD  will: 

•  Identify  the  future  missions  of  the 
SSM  program;  and 

•  IDetermine  the  configuration 
(facility  locations)  of  the  nuclear 
weapons  complex  to  accomplish  the 
SSM  program  missions. 

Project-specific  NEPA  documents  will 
be  prepared  as  necessary  to  implement 
any  programmatic  alternatives  chosen  in 
the  ROD. 

An  analysis  of  the  sensitivity  of  the 
proposed  SSM  program  configuration  to 
a  range  of  hypothetical  stockpile  sizes 
will  also  be  performed.  DOE  expects  to 
use  the  stockpile  size  consistent  with 
the  START  II  protocol  (approximately 
3.500  weapons)  as  the  baseline  for  the 
PEIS  analysis  since  this  is  the  current 
planning  guidance  for  the  Department 
and  is  consistent  with  the  recently 
completed  Nuclear  Posture  Review. 
Upper  and  lower  excursion  cases  are 
also  expected  to  be  analyzed. 

The  SSM  Program 

Stockpile  Management.  Stockpile 
Management  activities  include 
dismantlement,  maintenance, 
evaluation,  and  repair  or  replacement  of 
weapons  and  weapons  components  in 
the  existing  stockpile.  In  the  past,  a 
large  weapons  production  complex 
provided  the  capability  and  capacity  to 
rapidly  fix  any  problems  found  in  the 
stockpile.  However,  the  existing 
production  complex  may  be  inefficient 
and  ineffective  for  a  much  smaller 
stockpile.  Therefore,  one  of  the  primary 
goals  of  the  Stockpile  Management 
proposal  will  be  to  downsize  and/or 
consolidate  functions  to  provide  an 
effective  and  efficient  production 
capability  for  the  smaller  stockpile.  The 
capabilities  needed  by  the  Department 
to  carry  out  its  Stockpile  Management 
responsibilities  are  described  below: 

Weapons  Assembly/Disassembly. 
Provides  the  capability  to:  dismantle 
retired  weapons;  assemble  high 
explosives,  nuclear  components,  and 
nonnuclear  components  into  nuclear 
weapons;  repair  and  modify  weapons; 
perform  weapons  surveillance;  and  store 
strategic  reserves  of  nuclear  components 
(pits  and  secondaries). 

Nonnuclear  Components.  Provides 
the  capability  to:  fabricate  nonnuclear 
components  and  perform  nonnuclear 
component  surveillance. 

Nuclear  Components.  Provides  the 
capability  to:  fabricate  nuclear 
components;  perform  nuclear 
component  surveillance;  stage  and  store 
nuclear  materials  and  components. 
Alternatives  will  be  assessed  for: 


Pit  Reuse  (minor).  Nonintrusive 
modification  and  recertification  of 
existing  pits. 

Replacement  Pit  Fabrication  and 
Reuse  (major).  Fabrication  of 
replacement  pits  and/or  intrusive 
modification  and  recertification  of 
existing  pits. 

Secondaries  and  Cases.  Fabrication  of 
replacement  secondaries  and  cases. 

High  Explosives.  Provides  the 
capability  to  fabricate  high  explosives 
components  and  perform  high 
explosives  component  surveillance. 

Stockpile  Stewardship.  Stockpile 
Stewardship  includes  activities  required 
to  maintain  a  high  level  of  confidence 
in  the  safety  and  reliability  of  nuclear 
weapons  in  the  absence  of  underground 
nuclear  testing,  and  to  be  prepared  to 
resume  testing  if  so  directed  by  the 
President.  While  the  nation's  nuclear 
weapons  stockpile  is  currently  judged  to 
be  safe,  secure,  and  reliable,  the  average 
age  of  the  stockpile  has  never 
significantly  exceeded  the  current  age  of 
12  to  13  years.  Furthermore,  very  few 
data  exist  for  weapons  older  than  25 
years.  Because  the  Department  cannot 
predict  with  certainty  when  age-related 
changes  affecting  weapon  safety  or 
reliability  will  occur,  a  conservative 
assumption  would  be  that  problems  will 
arise  more  frequently  as  the  weapons 
age  beyond  their  original  20-  to  25-year 
design  lifetimes. 

Historically,  nuclear  testing  has 
provided  unambiguous  confidence  in 
the  safety  and  performance  of  weapons 
in  the  stockpile.  Without  underground 
nuclear  testing,  the  Department  must 
rely  on  experimental  and  computational 
capabilities,  especially  in  weapons 
physics,  to  predict  the  consequences  of 
the  complex  problems  that  are  likely  to 
occur  in  an  aging  stockpile. 

Enhanced  aboveground  experimental 
and  computational  capabilities  are 
needed  to  assess  and  predict  the 
consequences  of  these  problems.  An 
improved  science-based  program  with 
enhanced  experimental  and 
computational  capabilities  is  necessary 
to  maintain  confidence  in  the  safety  and 
reliability  of  the  nation's  stockpile 
without  nuclear  testing.  This  program 
must  be  of  sufficient  technical  challenge 
to  attract  the  high-quality  scientific  and 
technical  talent  needed  for  future 
stewardship  of  the  stockpile. 

Substantial  advances  in  experimental 
and  computational  capabilities  are 
needed  to  fill  in  those  areas  of  nuclear 
weapon  science  that  are  incomplete, 
particularly  gaps  in  our  understanding 
of  physics  and  gaps  in  the  data  needed 
for  computational  simulations  of 
weapons  performance  and  model-based 
assessments  of  safety  and  reliability. 


Upgraded  or  new  experimental 
capabilities  are  required  to  validate 
improved  or  new  computational 
models. 

Without  these  enhanced  capabilities, 
the  Department  will  lack  the  ability  to 
evaluate  some  safety  and  reliability 
issues,  which  could  significantly  affect 
the  stockpile.  It  is  also  possible  that, 
without  these  enhanced  capabilities,  the 
Department  would  not  be  able  to  certify 
the  acceptability  of  weapons 
components  that  had  been  repaired  or 
modified  to  address  future  safety  or 
reliability  issues. 

The  capabilities  needed  by  the 
Department  to  carry  out  its  Stockpile 
Stewardship  responsibilities  are 
described  below,  along  with  a  brief 
description  of  proposed  facilities  for 
each  capability. 

Primary  Physics  Issues.  The  study  of 
issues  related  to  the  safety  and 
reliability  of  the  primary  portion  of 
nuclear  weapons.  Issues  include  physics 
validation,  material  behavior,  improved 
understanding  of  implosion,  and  ability 
to  assess  age-related  defects.  The 
facilities  proposed  or  under 
consideration  are: 

Contained  Firing  Facility.  An  addition 
to  the  Flash  X-Ray  hydrodynamic  test 
facility  at  LLNL,  this  facility  would 
provide  hydrodynamic  lest  capabilities 
and  new  diagnostics  for  improved 
studies  of  the  behavior  of  weapons 
material.  The  PEIS  will  contain  a  full 
evaluation  for  site-specific  construction 
and  operational  impacts. 

Advanced  Hydrotest  Facility.  If 
proposed,  this  facility  would  provide  up 
to  eight  radiographic  views  of  the 
primary's  implosion  symmetry.  In  the 
longer  term,  this  facility  may  be 
essential  for  assuring  weapon  reliability 
and  safety  without  nuclear  testing. 

Secondary  Physics  Issues.  The  study 
of  issues  related  to  the  safety  and 
reliability  of  the  secondary  portion  of 
nuclear  weapons.  Issues  include  physics 
validation,  material  behavior,  improved 
understanding  of  thermonuclear 
ignition,  and  ability  to  assess  age-related 
defects.  Some  of  these  facilities  may 
also  investigate  physics  phenomena  that 
relate  to  primaries.  The  facilities 
proposed  or  under  consideration  are: 

National  Ignition  Facility  (NIF).  This 
facility  would  make  it  possible  in  the 
laboratory,  for  the  first  time  ever,  to 
study  radiation  physics  in  a  regime 
close  to  that  of  nuclear  weapon 
detonations.  The  PEIS  will  contain  a  full 
evaluation  for  site  selection,  and  for 
site-specific  construction  and 
operational  impacts. 

High  Explosive  Pulsed-Power  Facility 
(HEPPF).  If  proposed,  the  HEPPF  would 
provide  experimental  capabilities  for 
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studying  secondary  physics  issues  at 
shock  pressures  and  velocities 
approaching  those  of  actual  weapon 
conditions. 

Atlas  Facility.  The  Atlas  Facility  at 
LANL  would  be  used  for  hydrodynamic 
experiments  to  resolve  issues  related  to 
boost-gas  mixing  and  other  primary 
physics,  and  improving  the  predictive 
capabilities  related  to  the  aging, 
reliability,  and  performance  of 
secondaries.  The  facility  builds  on 
special  existing  equipment  at  LANL. 
The  PEIS  will  contain  a  full  evaluation 
for  site-specific  construction  and 
operational  impacts. 

X-Ray  Hardness.  The  study  of 
radiation-effects  science  and  materials 
certification.  The  facility  under 
consideration  is: 

Jupiter  Facility.  If  proposed,  Jupiter 
would  provide  an  x-ray  environment  to 


enhance  the  ability  to  certify  that 
critical  weapon  components  meet 
military  requirements  for  x-ray 

hardness. 

Computational  Capabilities.  To 
handle  simulations  of  weapon 
performance  and  assessments  of 
weapons  safety  without  underground 
nuclear  testing,  improved 
computational  capabilities  are  needed. 
However,  because  there  are  not 
expected  to  be  any  environmental 
impacts  from  this  activity,  the  PEIS  is 
not  expected  to  provide  any  assessment 
of  these  capabilities. 

PEIS  Alternatives.  Preliminary 
Stockpile  Management  and  Stockpile 
Stewardship  alternatives  have  been 
developed  for  public  comment  and  are 
described  below. 

Stockpile  Management.  The  PEIS  will 
assess  the  alternatives  for  conducting 


the  Stockpile  Management  mission. 
Based  upon  the  capabilities  and 
facilities  that  already  exist  in  the 
Complex,  no  major  new  production 
facilities  are  currently  proposed. 
Instead,  the  PEIS  will  evaluate 
upgrading  and/or  downsizing  facilities 
at  the  sites  where  the  Stockpile 
Management  capabilities  are  currently 
located,  as  well  as  transferring  the 
functions  to  other  sites  which  have 
existing  facilities  that  could  be  modified 
to  perform  the  capability.  Based  upon 
an  evaluation  of  the  existing  capabilities 
and  facilities  at  the  sites  in  the 
Complex,  the  following  matrix  of 
proposed  alternatives  has  been 
developed  for  Stockpile  Management: 


CapatMlrty 


Weapons  assembly/dis- 

assembty  

Nonnudear  components 
Nuclear  components: 
—Pit  reuse  (minor)  . 
— Replacement  pit 
fabrication  and 

reuse  (major)  

— Secondaries  and 

cases  

High  explosives  compo- 
nents   


Site  alternatives 


KCP 


LANL 


X 
X 

X 
X 
X 


LLNL 


X 
X 


NTS 


X 
X 


1 


Y-12 


PX 


X 
X 


SNL 


SRS 


^       In  addition,  the  PEIS  will  also  evaluate  the  no  action  alternative.  For  Stockpile  Management,  no  action  is  described 
by  the  following  matrix: 


Sites 

Capability 

KCP 

LANL 

LLNL 

NTS 

Y-12 

PX 

SNL 

SRS 

Weapons  asserT»bly/dis- 

*A 

X 

Nonnuclear  components  ... 
Nuclear  components: 
—Replacement  pit 
fabrication  and 

X 

X 

X 

X 

X 

reuse  (major)  

—Secondaries  and 

X 

cases  

High  explosives  compo- 
nents   

• 

X 

' 

StockDile  Stewardship.  The  PEIS  will  assess  the  alternatives  for  conducting  the  Stockpile  Stewardship  mission.  New 
facilities  and  uSed  facilities  that  will  enable  the  Department  to  maintain  confidence  m  the  safety  and  reliability 
of  h  "s  0  kpile^'n  the  absent  of  underground  nuclear  testing  will  be  assessed  in  the  PEIS^  Because  the  nucleaj^ weapons 
testing  mission  has  always  been  a  primary  responsibility  of  the  weapons  laboratories  and  the  NTS,  the  Department 
does  norbe. eve  it  is  reasonable  to  expand  the  stockpile  stewardship  mission  to  ^Jher^'^es.  therefore  .,^^^^^^^ 
weaoons  laboratories  (LANL,  LLNL,  and  SNL)  and  the  NTS  are  expected  to  be  considered  for  new  Stockpile  Stewardship 
3°es  This  s  also  consistent  with  one  of  the  Stockpile  Stewardship  program's  mam  purposes  to  P^^erve  the  core 
nt  Eual  and  technical  competencies  of  the  weapons  laboratories.  Because  there  is  ^"^^"^^/^^"Tf  S^'^rtment  ha^ 
ground  nuclear  testing,  and  because  the  nation  is  pursuing  a  Comprehensive  Test  Ban  Treaty  ^he  Department  has 
not  made  a  decision  whether  it  is  reasonable  to  include  underground  nuclear  testing  as  an  alternative  in  the  SSM 
PEIS  to  fulfill  the  Stockpile  Stewardship  mission.  Comments  on  this  issue  are  specifically  invited  during  the  scoping 

^^"The  following  matrix  of  proposed  alternatives  and  facilities  under  consideration  for  proposal  has  been  developed 
for  Stockpile  Stewardship: 
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Capability 


Primary  physics  issues  .... 
Primary  physics  issues  .... 
Secondary  physics  issues 
Secondary  physics  issues 
Secondary  physics  issues 
X-Ray  hardness 


Facility 


Contained  firing  facility  

Advanced  hydrotest  facility 

National  ignition  facility  

High  explosive  pulsed-power  facility 

Atlas  facility 

Jupiter  facilrty 


Site  alternatives 


LANL 


X 
X 
X 
X 
X 


LLNL 


X 
X 

X 
X 


NTS 


X 

X 
X 


SNL 


X 
X 
X 


Of  these  facilities,  the  Advanced 
Hydrotest  Facility,  the  High  Explosive 
Pulsed-Power  Facility,  and  the  Jupiter 
Facility  are  under  consideration  for 


proposal  in  the  SSM  PEIS.  The 
Department  may  elect  to  proceed  with 
only  some  of  the  facilities  in  this  matrix. 

The  PEIS  will  also  evaluate  the  no 
action  alternative  of  not  constructing 


new  facilities  or  upgrading  existing 
facilities.  For  Stockpile  Stewardship,  no 
action  is  described  by  the  following 
matrix: 


Capability 

Facility 

Sites 

LANL 

LLNL 

NTS 

SNL 

Primary  physics  issues  

Hydrotest  facilities 

X 

X 
X 

X 

Secondary  physics  issues  

NOVA 

Pegasus 

Test  facilities 

Secondary  physics  issues  

X 

Radiation  fiardness  

X 

Site-Specific  NEPA  Reviews.  The 
SSM  PEIS  will  provide  a  programmatic 
assessment  of  environmental  impacts  to 
support  programmatic  decisions  to:  (1) 
identify  the  future  missions  of  the  SSM 
program;  and  (2)  determine  the  facility 
locations.  More  detailed  project-specific 
and  site-specific  NEPA  analyses  for 
individual  activities  and  facilities 
generally  would  tier  from  the  PEIS  as 
necessary  to  implement  the  PEIS 
decisions.  However,  for  the  NIF,  the 
Contained  Firing  Facility  (CFF),  and  the 
Atlas  Facility,  the  PEIS  will  include 
both  a  programmatic  assessment,  and  a 
site-specific  assessment  of  the 
construction  and  operation  impacts  at 
the  reasonable  candidate  sites.  The 
programmatic  assessment  will  consider 
the  cumulative  and  synergistic  impacts 
associated  with  siting  these  facilities, 
and  will  provide  a  basis  for  deciding 
whether  to  proceed  with  the  facilities. 
For  NIF,  the  programmatic  assessment 
will  also  provide  a  basis  for  selecting  a 
site  for  NIF  since  there  are  four 
candidate  sites  for  that  facility. 
However,  for  the  CFF  at  LLNL,  which  is 
an  upgrade  to  an  existing  facility,  and 
for  the  Atlas  Facility  at  LANL.  which 
builds  on  special  existing  equipment  at 
LANL,  there  are  no  alternative  sites.  If 
a  decision  is  made  to  proceed  with  the 
NIF,  CFF,  or  the  Atlas  Facility,  the  site- 
specific  analyses  in  the  SSM  PEIS 
would  provide  the  necessary  NEPA 
analysis  to  decide  where  on  the  selected 
site  to  construct  the  facility,  if  relevant, 
and  how  to  operate  it. 

Relationship  to  Other  DOE  NEPA 
Activities.  In  addition  to  the  SSM  PEIS, 
the  Department  is  currently  conducting 


NEPA  reviews  of  other  activities.  The 
relationship  between  the  SSM  PEIS  and 
other  relevant  major  NEPA  documents 
is  discussed  below. 

Site-Wide  EISs.  DOE  is  currently 
preparing  site-wide  EISs  for  the  Pantex 
Plant,  NTS,  and  LANL.  The  site-wide 
EISs  will  address  continued  operations 
for  current  and  reasonably  foreseeable 
program  missions  at  these  sites. 
Programmatic  issues  such  as  what  long- 
term  capabilities  are  required  to  carry 
out  DOE'S  Stockpile  Stewardship  and 
Management  program,  and  the  location 
for  these  loftg-term  capabilities,  will  be 
addressed  in  the  SSM  PEIS. 

Waste  Management  PEIS.  This  PEIS  is 
analyzing  alternatives  for  the  long-term 
management  and  safe  treatment,  storage, 
and  disposal  of  radioactive,  hazardous, 
and  mixed  wastes.  The  SSM  PEIS  will 
assure  that  all  wastes  generated  as  a 
result  of  SSM  activities  are  compatible 
with  treatment,  storage,  and  disposal 
decisions  resulting  from  the  Waste 
Management  PEIS. 

Storage  and  Disposition  of  Weapons 
Usable  Fissile  Material  PEIS.  This  PEIS 
is  analyzing  alternatives  for  the  long- 
term  storage  of  all  weapons-usable 
fissile  materials,  primarily  plutonium 
and  highly  enriched  uranium  (HEU), 
and  the  disposition  of  excess 
plutonium.  There  is  a  potential  overlap 
with  the  SSM  PEIS  regarding  storage  of 
strategic  reserves  of  plutonium  and 
HEU.  Preparation  of  these  PEISs  will  be 
closely  coordinated  to  prevent 
conflicting  analysis  and  to  ensure  that 
an  appropriate  decision  on  strategic 
reserve  storage  is  reached. 


Interim  Actions.  Two  proposals  that 
are  within  the  scope  of  the  SSM  PEIS 
will  proceed  to  separate  Records  of 
Decision,  in  accordance  with  Council  on 
Environmental  Quality  regulations  for 
interim  actions  (40  CFR  1506.1).  These 
are  the  Dual-Axis  Radiographic 
Hydrodynamic  Test  (DARHT)  Facility 
EIS,  and  the  Tritium  Supply  and 
Recycling  PEIS.  In  the  case  of  the 
DARHT  EIS,  DOE  will  continue  with  its 
ongoing  hydrodynamic  testing  program 
and  has  proposed  to  provide  an 
enhanced  hydrodynamic  test  capability 
in  the  near  term  regardless  of  the 
decisions  to  be  made  following  this 
SSM  PEIS.  In  the  case  of  the  Tritium 
Supply  and  Recycling  PEIS,  DOE  needs 
to  establish  a  long-term  tritium  supply 
regardless  of  the  decisions  to  be  made 
following  this  SSM  PEIS.  Thus,  the 
EXDE's  decisions  regarding  these  two 
proposals  would  not  prejudice  the 
outcome  of  the  SSM  PEIS. 

Scoping  Meetings.  Public  scoping 
meetings  will  be  held  at  each  site  that 
may  be  affected  by  the  proposed  action. 
The  interactive  scoping  meetings  wall 
provide  the  public  with  an  opportunity 
to  present  comments,  ask  questions,  and 
discuss  concerns  regarding  SSM 
activities  with  DOE  officials,  and  for  the 
Department  to  receive  oral  and  written 
comments  on  the  scope  of  the  PEIS. 
Input  firom  the  scoping  meetings  will 
assist  DOE  in  formulating  the 
Implementation  Plan  for  the  SSM  PEIS 
and  refining  PEIS  alternatives.  The 
locations,  dates,  and  starting  times  for 
these  public  meetings  are  as  follows: 

Lawrence  Livennore  National  Laboratory — 
June  29, 12.-00  noon  and  6:00  p.m..  Villa 
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Tassajara.  6363  Tassajara  Road.  Pleasanton, 

CA  94566. 
Sandia  National  Laboratory— July  11. 12:tX) 

noon  and  6:00  p.m.,  Albuquerque 

Convention  Center,  401  Second  Street. 

N.VV.,  Albuquerque.  NM  87102. 
Los  Alamos  National  Laboratory— luly  13. 

12:00  noon  and  6:00  p.m..  Fuller  Lodge. 

2132  Central  Avenue,  Los  Alamos,  NM 

87544. 
Kansas  Citv  Plant— |uly  18.  9:00  a.m.  and 

6:00  p.m..  Rockhurst  College,  Massman 

Hall.  1 100  Rockhurst  Road.  53rd  &  Troost. 

Kansas  City.  MO  64110. 
Pantex— luly  20.  12:00  noon  and  7;00  p.m.. 

Sunset  Convention  Center.  3601  West  15th, 

Amarillo,  TX  79102. 
Y-12.  Oak  Ridge— July  25,  12:00  noon  and 

6:00  p.m..  Pollard  Auditorium,  Badger 

Avenue.  Oak  Ridge,  TN  37830. 
Savannah  River  Site— luly  27, 12:00  noon 

and  6:00  p.m..  The  Aiken  Municipal 

Center,  214  Park  Avenue,  S.VV..  Aiken,  SC 

29801. 
Nevada  Test  Site— August  3  &  4,  August  3: 

6:00  p.m.  and  August  4:  8:30  am.. 

Community  College  of  Southern  Nevada/ 

Cheyenne  Campus.  3200  East  Cheyenne 

Avenue,  North  Las  Vegas,  NV  89030. 

Scoping  Meeting  Format.  The 
Department  intends  to  hold  a  plenary 
session  at  the  beginning  of  each  scoping 
hearing  in  which  DOE  officials  will 
more  fully  explain  the  framework  for 
the  proposed  SSM  program,  including 
preliminary  alternatives  for  Stockpile 
Management,  Stockpile  Stewardship, 
and  the  NIF  project.  Following  the 
plenary  session,  the  Department  intends 
to  discuss  relevant  issues  in  more  detail. 
Each  scoping  meeting  is  expected  to  last 
approximately  three  to  four  hours. 

Issued  in  Washington,  D.C.  this  9th  day  of 
)une  1995,  for  the  United  States  Department 
of  Energy. 
Peter  N.  Brush, 

Principal  Deputy  Assistant  Secretary 
Environment.  Safety  and  Health. 
[FR  Doc.  95-14544  Filed  6-13-95;  8:45  ami 

BILLING  CODE  6450-01-P 


Federal  Energy  Regulatory 
Commission 

[Docket  No.  EG95-64-000,  et  al.J 

Entergy  Power  Holding  I,  Ltd.,  et  al.; 
Electric  Rate  and  Corporate  Regulation 
Filings 

June  7,  1995. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Entergy  Power  Holding  I,  Ltd 

IDocket  No.  EG95-54-0001 

Take  notice  that  on  June  1,  1995, 
Entergy  Power  Holding  I,  Ltd.,  Three 
Financial  Centre,  Suite  210,  900  South 
Shackleford  Road,  Little  Rock,  Arkansas 
72211.  filed  with  the  Federal  Energy 


Regulatory  Commission  an  application 
for  determination  of  exempt  wholesale 
generator  status  pursuant  to  Section 
32(a)(1)  of  the  Public  Utility  Holding 
Company  Act  of  1935,  as  amended  by 
Section  711  of  the  Energy  Policy  Act  of 
1992. 

According  to  its  application,  Entergy 
Power  Holding  L  Ltd.  (Applicant)  is  a 
corporation  that  seeks  wholesale 
generator  status  with  regard  to  its 
investment  in  eligible  facilities  in 
Pakistan  and  India,  The  Pakistani 
facilities  consist  of  four  323  MW  oil- 
fired  generating  units  located  in  the 
province  of  Balochistan,  approximately 
40  kilometers  northwest  of  Karachi.  The 
Indian  facilities  consist  of  an 
approximately  695  MW  distillate  oil- 
fired  electric  generating  facility  located 
in  the  State  of  Maharashtra,  Applicant 
states  that  it  also  seeks  assurances  that 
it  may  engage  in  various  project 
development  activities  and  may  acquire 
interests  in  additional  project 
companies  and  operating  companies. 

Comment  date:  June  26,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  United  States  Department  of 
Energy — Bonneville  Power 
Administration 

IDocket  No.  EF95-2101-0001 

Take  notice  that  on  June  5.  1995,  the 
Bonneville  Power  Administration  (EPA) 
tendered  for  filing  proposed  rate 
adjustments  for  its  charges  under  the 
Pacific  Northwest  Coordination 
Agreenient  (PNCA)  pursuant  to  Section 
7(a)(2)  of  the  Pacific  Northwest  Electric 
Power  Planning  and  Conservation  Act, 
16  U.S.C.  839e(a)(2).  BPA  seeks  interim 
approval  of  its  proposed  revised  PNCA 
rates  effective  August  4, 1995,  pursuant 
to  §  300.20  of  the  Commission's 
regulations,  18  CFR  300.20,  BPA  seeks 
interim  approval  of  the  revised  PNCA 
rates  pending  review  of  BPA's  1995 
Wholesale  Power  and  Transmission 
Rates  to  be  filed  on  or  before  August  1, 
1995.  BPA  will  then  reque  t  final 
approval  of  the  revised  PNCA  rates 
pursuant  to  §300.21  of  the 
Commission's  regulations,  18  CFR 
300.21,  and  continuing  until  such  time 
as  a  party  to  the  PNCA  requests 
Commission  approval  of  revised 
charges. 

The  proposed  increases  to  the 
respective  charges  under  the  PNCA  are 
uniform  charges  for  all  parties  to  the 
PNCA.  All  of  the  charges  are  based  on 
negotiations  among  all  parties  to  the 
PNCA,  held  under  Section  14(j)  of  the 
Coordination  Agreement. 

Comment  date:  June  19,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


3.  Allegheny  Generating  Company 

IDocket  Nos.  ER92-242-001.  EL92-10-001, 
and  EL94-24-0021 

Take  notice  that  on  May  2,  1995, 
Allegheny  Generating  Company 
tendered  for  filing  its  refund  report  in 
the  above-referenced  dockets. 

Comment  date:  June  21,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Jersey  Central  Power  &  Light 
Company,  Metropolitan  Edison 
Company,  Pennsylvania  Electric 
Company 

IDocket  No.  ER95-276-001] 

Take  notice  that  on  April  5, 1995, 
Jersey  Central  Power  &  Light  Company. 
Metropolitan  Edison  Company  and 
Pennsylvania  Electric  Company 
tendered  for  filing  its  compUance  filing 
in  the  above-referenced  docket. 

Comment  date:]une  21,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Peak  Energy,  Inc. 

IDocket  No.  ER95-379-001] 

Take  notice  that  on  May  22,  1995. 
Peak  Energy,  Inc.  (Peak  Energy)  filed 
certain  information  as  required  by  the 
Commission's  letter  order  issued 
February  24,  1995,  in  Docket  No.  ER95- 
379-000.  Copies  of  Peak  Energy's 
informational  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

6.  Boston  Edison  Company 

(Docket  Nos.  ER95-773-O00.  ER95-774-000 
and  ER95-775-000i 

Take  notice  that  on  June  2,  1995. 
Boston  Edison  Company  (Edison) 
tendered  for  filing  First  Revised  Page 
No.  1  to  Schedule  III  of  its  Original 
Volume  No.  6,  Power  Sales  and 
Exchange  Tariff  (Tariff).  Boston  Edison 
also  filed  Certificates  of  Concurrence  for 
Electric  Clearinghouse,  Inc..  ENRON 
Power  Marketing,  Inc.,  and  Louis 
Dreyfus  Electric  Power  Inc.  The  Revised 
Page  No.  1  updates  the  cost 
informational  originally  filed  with  the 
Tariff. 

Edison  states  that  it  has  served  a  copy 
of  this  filing  on  all  parties  with  Service 
Agreements  under  the  Tariff  and  with 
the  Massachusetts  Department  of  Public 

Utilities. 

Comment  date:  June  21, 1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Idaho  Power  Company 

IDocket  No.  ER95-821-O00J 

Take  notice  that  on  May  22,  1995, 
Idaho  Power  Company  tendered  for 
filing  an  amendment  to  its  March  30. 


1995,  filing  in  the  above-referenced 
docket. 

Comment  date:  June  21,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Atlantic  City  Electric  Company 

IDocket  No.  ER95-881-000] 
Take  notice  that  on  June  2, 1995. 

Atlantic  City  Electric  Company  (ACE) 

tendered  for  filing  supplemental 

material  in  Docket  No.  ER95-881-000, 
Copies  of  the  filing  were  served  on  the 

New  Jersey  Board  of  Regulatory 

Commissioners. 

Comment  date:  ]une  21, 1995,  in 

accordance  with  Standard  Paragraph  E 

at  the  end  of  this  notice, 

9.  Northern  Indiana  Public  Service 
Company 

IDocket  No.  ER95-902-O00I 

Take  notice  that  on  May  24. 1995, 
Northern  Indiana  Public  Service 
Company  (Northern)  tendered  for  filing 
Revised  Exhibits  A  and  B  and  an 
Addendum  to  the  Interchange 
Agreement  Between  Northern  and 
Wisconsin  Electric  Power  Company. 

The  Revised  Exhibit  A  to  the 
Interchange  Agreement  clarifies  certain 
provisions  for  General  Purpose 
transactions  or  Negotiated  Capacity 
transactions.  Revised  Exhibits  A  and  B 
clarify  that  the  rates  for  energy  from 
Northern's  system  shall  not  exceed 
$48.00  per  megawatt,  and  provides  a 
cap  on  seven  consecutive  daily 
purchases  of  capacity  by  Northern  at  the 
others  weekly  capacity  purchase  rate. 
The  Addendum  specifies  the  treatment 
of  the  emissions  allowance  costs 
included  as  out-of-pocket  costs  for  sales 
by  Northern. 

Copies  of  this  filing  have  been  sent  to 
Wisconsin  Electric  Power  Company  and 
the  Indiana  Utility  Regulatory 
Commission. 

Comment  date:  June  21, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Northern  Indiana  Public  Service 
Company 

IDocket  No.  ER95-903-O001 

Take  notice  that  on  May  24, 1995. 
Northern  Indiana  Public  Service 
Company  (Northern)  tendered  for  filing 
Revised  Exhibit  A  and  an  Addendum  to 
the  Interchange  Agreement  Between 
Northern  and  Wisconsin  Electric  Power 
Company. 

The  Revised  Exhibit  A  to  the 
Interchange  Agreement  clarifies  certain 
provisions  for  General  Purpose 
transactions  and  Negotiated  Capacity  ' 
transactions.  Revised  Exhibits  A 
clarifies  that  the  rates  for  energy  shall 


not  be  less  than  Northern's  out-of- 
pocket  costs,  provides  a  cap  on  seven 
consecutive  daily  purchases  of  capacity 
at  the  weekly  capacity  purchase  rate, 
provides  that  the  rate  for  energy 
associated  with  purchased  power,  if 
any.  shall  be  the  cost  of  such  energy  to 
Northern  plus  on  mill  and  states  that 
third  party  purchase-resale  transactions 
are  not  anticipated  for  General  Purpose 
transactions.  The  Addendum  specifies 
the  treatment  of  emissions  allowance 
costs  included  as  out-of-pocket  costs  for 
sales  by  Northern. 

Copies  of  this  filing  have  been  sent  to 
LG&E  Power  Marketing,  Inc.  and  the 
Indiana  Utility  Regulatory  Commission. 

Comment  date:  June  21, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Florida  Power  &  Light  Company 

IDocket  No.  ER95-1095-0001 

Take  notice  that  on  May  25, 1995, 
Florida  Power  &  Light  Company  (FPL) 
tendered  for  filing  proposed  Service 
Agreements  with  the  City  of  Key  West 
for  transmission  service  under  FPL's 
Transmission  Tariff  Nos.  2  and  3. 

FPL  requests  that  the  proposed 
Service  Agreements  be  permitted  to 
become  effective  on  June  1,  1995,  or  as 
soon  thereafter  as  practicable. 

FPL  states  that  this  filing  is  in 
accordance  with  Part  35  of  the 
Commission's  Regulations. 

Comment  date:  ]une  21,  1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  PacifiCorp  Power  Marketing,  Inc. 

IDocket  No.  ER95-1 096-000) 

Take  notice  that  on  May  25, 1995, 
PacifiCorp  Power  Marketing.  Inc.  (PPM), 
tendered  for  filing  pursuant  to  Rule  205, 
18  CFR  385.205,  an  Application  for 
waivers  and  blanket  approvals  under 
various  regulations  of  the  Commission 
and  for  an  order  accepting  its  FERC 
Electric  Rate  Schedule  No.  1  to  be 
effective  the  earlier  of  July  25, 1995  or 
the  date  the  Commission  issues  an 
Order  in  this  Docket. 

PPM  intends  to  engage  in  electric 
power  and  energy  transactions  as  a 
marketer  and  a  broker.  In  transactions 
where  PPM  sells  electric  energy  outside 
of  the  Western  Systems  Coordinating 
Council,  it  proposes  to  make  such  sales 
on  rates,  terms,  and  conditions  to  be 
mutually  agreed  to  with  the  purchasing 
party.  PPM  is  not  in  the  business  of 
generating,  transmitting,  or  distributing 
electric  power. 

Comment  date:  June  21,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


13.  West  Texas  Utilities  Company 

IDocket  No,  ER95-1097-0001 

Take  notice  that  on  May  25,  1995, 
West  Texas  Utilities  Company  (WTU), 
tendered  for  filing  a  Letter  Agreement 
between  WTU  and  the  City  of  Coleman. 
Texas  (Coleman),  Under  the  Letter 
Agreement,  WTU  will  make  additional 
energy  available  to  Coleman  during  the 
on-peak  hours  of  the  summer  months  of 
1995,  pursuant  to  a  Supplemental  Sales 
Agreement  between  WTTJ  and  Coleman, 
previously  filed  with  the  Commission. 

WTU  requests  waiver  of  the  notice 
requirements  in  order  that  the  Letter 
Agreement  may  become  effective  as  of 
June  1.  1995. 

Comment  dote;  June  21,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Portland  General  Electric  Company 

IDocket  No.  ER95-1098-O001 

Take  notice  that  on  May  24,  1995. 
Portland  General  Electric  Company 
(PGE).  tendered  for  filing  revisions  to 
FERC  Rate  Schedule  No.  185  to  allow 
the  integration  of  the  Coyote  Springs 
Generating  Project. 

Comment  date:  June  21,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Oklahoma  Gas  and  Electric 
Company 

IDocket  No.  ER95-1099-O00I 

Take  notice  that  on  May  25, 1995, 
Oklahoma  Gas  and  Electric  Company 
(OG&E),  tendered  for  filing  a 
modification  to  its  Fuel  Cost 
Adjustment  provisions  that  are  included 
in  its  Rate  Schedule  WM-1,  Firm  Power 
(Municipalities);  Rate  Schedule  WC-1, 
Firm  Power  (Cooperatives);  and  Rate 
Schedule  VVM-2,  Supplemental  Service 
(Municipalities)  all  of  which  is  included 
in  the  Oklahoma  Gas  and  Electric 
Company  FERC  Electric  Tariff,  1st 
Revised  Volume  No.  1,  as  well  as 
modification  to  the  fuel  cost  adjustment 
provisions  contained  in  contracts  with 
AES  Power,  Inc.;  City  Water  &  Light  of 
Jonesboro,  Arkansas;  Oklahoma 
Municipal  Power  Authority;  and 
Southwestern  Power  Administration.. 

The  proposed  modification  to  the 
Fuel  Cost  Adjustment  provisions  on  the 
above  referenced  Rate  Schedule  Sheets 
is  necessary  due  the  possibility  that 
OG&E  may  purchase  fuel  from  its 
wholly-owned  subsidiary,  ENOGEX. 
Inc.  to  provide  electricity  to  its 
customers  and  because  ENOGEX,  Inc. 
transports  natural  gas  to  OG&E.  The 
purchase  price  and  related  costs  of  fuel 
purchased  from  ENOGEX,  Inc.  are 
subject  to  review  and  approval  by  the 
Oklahoma  Corporation  Commission. 
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Copies  of  this  filing  have  been  sent  to 
the  Oklahoma  Corporation  Commission 
and  the  Arkansas  Public  Service 
Commission  and  to  the  affected 
customers. 

Comment  date:  June  21, 1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  PECO  Energy  Company 

[Docket  No.  ER95-n0S-O00| 

Take  notice  that  on  May  26. 1995. 
PECO  Energy  Company  (PECO), 
tendered  for  filing  an  Agreement 
between  PECO  and  PEPCO  Services, 
Incorporated  (PEPCO)  dated  June  1. 
1995. 

PECO  states  that  the  Agreement  sets 
forth  the  terms  and  conditions  for  the 
sale  of  system  energy  which  it  expects 
to  have  available  for  sale  from  time  to 
time  and  the  purchase  of  which  will  be 
economically  advantageous  to  PEPCO. 
In  order  to  optimize  the  economic 
advantage  to  both  PECO  and  PEPCO. 
PECO  requests  that  the  Commission 
waive  its  customary  notice  period  and 
permit  the  agreement  to  become 
effective  on  June  1,  1995. 

PECO  states  that  a  copy  of  this  filing 
has  been  sent  to  PEPCO  and  will  be 
furrHshed  to  the  Pennsylvania  Public 
Utility  Commission. 

Comment  date:  June  21,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Southern  Company  Services,  Inc. 

[Docket  No.  ER95-n06-OOOl 

Take  notice  that  on  May  26,  1995, 
Southern  Company  Services,  Inc.  (SCS). 
acting  on  behalf  of  Alabama  Power 
Company,  Georgia  Power  Company, 
Gulf  Power  Company,  Mississippi 
Power  Company,  and  Savannah  Electric 
and  Power  Company  (collectively 
referred  to  as  "Southern  Companies") 
filed  a  Service  Agreement  dated  as  of 
May  5,  1995  between  Catex  Vitol 
Electric,  L.L.C.  and  SCS  (as  agent  for 
Southern  Companies)  for  service  under 
the  Short-Term  Non-Firm  Transmission 
Service  Tariff  of  Southern  Companies. 

Comment  date:  June  21,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  LTV  Steel  Mining  Company  A 
Limited  Partnership 

[Docket  No.  ER95-1 107-000] 

Take  notice  that  on  May  26, 1995, 
LTV  Steel  Mining  Company  (LTV 
Mining),  a  limited  partnership 
organized  under  the  laws  of  Minnesota, 
tendered  for  filing  proposed  changes  in 
its  FERC  Electric  Service.  Tariff  No. 
0001.  The  proposed  changes  modify  the 
rate  for  the  sale  of  capacity  and 


associated  energy,  as  well  as  inadvertent 
power  flows,  from  LTV  Mining  to 
Minnesota  Power  &  Light. 

The  proposed  changes  are  being  made 
in  order  to  update  the  pricing  and 
operating  procedures  governing  the  sale 
of  capacity  and  associated  energy  from 
LTV  Mining  to  Minnesota  Power  & 
Light,  thus  providing  an  efficient 
solution  to  meet  the  long  term  needs  of 
both  LTV  Mining  and  Minnesota  Power 
&  Light. 

Copies  of  the  filing  were  served  upon 
Minnesota  Power  &  Light. 

Comment  date:  June  21. 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18a.  Louisville  Gas  and  Electric 
Company 

(Docket  No.  ER95-11 08-000) 

Take  notice  that  on  May  30.  1995. 
Louisville  Gas  and  Electric  Company, 
tendered  for  filing  a  copy  of  a  service 
agreement  between  Louisville  Gas  and 
Electric  Company  and  Rainbow  Energy 
Marketing  Corporation  under  Rate  GSS. 

Comment  date:  June  21.  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Madison  Gas  and  Electric  Company 
[Docket  No.  ER95-1109-OO0I 

Take  notice  that  on  May  30.  1995. 
Madison  Gas  and  Electric  Company 
(MGE),  tendered  for  filing  a  service 
agreement  with  Citizens  Lehman  Power 
Sales  under  MGE's  Power  Sales  Tariff. 
MGE  requests  an  effective  date  60  days 
from  the  filing  date. 

Comment  date:  June  22, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Madison  Gas  and  Electric  Company 

[Docket  No.  ER95-nia-000| 

Take  notice  that  on  May  30,  1995, 
Madison  Gas  and  Electric  Company 
(MGE),  tendered  for  filing  a  service 
agreement  with  CNG  Power  Services 
Corporation  under  MGE's  Power  Sales 
Tariff.  MGE  requests  an  effective  date  60 
days  from  the  filing  date. 

Comment  date:  June  22, 1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Madison  Gas  and  Electric  Company 

(Docket  No.  ER95-n  11-000) 

Take  notice  that  on  May  30. 1995. 
Madison  Gas  and  Electric  Company 
(MGE),  tendered  for  filing  a  service 
agreement  with  Imprimis  Corporation 
under  MGE's  Power  Sales  Tariff.  MGE 
requests  an  effective  date  60  days  from 
the  filing  date. 

Comment  date:  June  22,  1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


22.  Central  Vermont  Public  Service 
Corporation 

[Docket  No.  ER95-1112-000J 

Take  notice  that  on  May  30. 1995. 
Central  Vermont  Public  Service 
Corporation  (CVPS),  tendered  for  filing 
a  service  agreement  for  provision  of 
transmission  service  under  FERC 
Electric  Tariff,  Original  Volume  No.  3  to 
New  Hampshire  Electric  Cooperative, 
Inc.  (NHEC)  effective  May  1.  1995. 
Comment  date:  June  22,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Central  Vermont  Public  Service 
Corporation 

(Docket  No.  ER95-1 11 3-0001 

Take  notice  that  on  May  30,  1995. 
Central  Vermont  Public  Service 
Corporation  (CVPS).  tendered  for  filing 
the  Actual  1994  Cost  Report  in 
accordance  with  Article  IV.  Section  A(2) 
of  the  North  Hartland  Transmission 
Service  Contract  (Agreement)  between 
Central  Vermont  Public  Service 
Corporation  (CVPS  or  Company)  and  the 
Vermont  Electric  Generation  and 
Transmission  Cooperative,  Inc.  (VG&T) 
under  which  CVPS  transmits  the  output 
of  the  VG&T's  4.0  M\V  hydroelectric 
generating  facility  located  in  North 
Hartland,  Vermont  via  a  12.5  kV  circuit 
owned  and  maintained  by  CVPS  to 
CVPS's  substation  in  Quechee,  Vermont. 
The  North  Hartland  Transmission 
Service  Contract  was  filed  with  the 
Commission  on  September  6,  1984  in 
Docket  No.  ER84-674-000  and  was 

designated  as  Rate  Schedule  FERC  No. 

121. 
Under  Article  IV.  Section  A(2)  of  the 

Agreement,  the  annual  charges  to  VG&T 

are  based  on  estimated  data  which  are 

subject  to  a  reconciliation  or  "true-up". 

after  the  year  is  over,  using  actual  data 

as  reported  in  the  Company's  FERC 

Form  No.  1. 

Comment  date:  ]une  22,  1995,  in 

accordance  with  Standard  Paragraph  E 

at  the  end  of  this  notice. 

24.  Central  Vermont  Public  Service 
Corporation 

[Docket  No.  ER95-1 114-000) 

Take  notice  that  on  May  30,  1995. 
Central  Vermont  Public  Service 
Corporation  (CVPS)  tendered  for  filing 
the  Actual  1994  Cost  Report  required 
under  Article  2.4  on  Second  Revised 
Sheet  No.  18  of  FERC  Electric  Tariff. 
Original  Volume  No.  3.  of  Central 
Vermont  under  which  Central  Vermont 
provides  transmission  and  distribution 
services  to  the  following  Customers: 
Vermont  Electric  Cooperative,  Inc. 
Lyndonville  Electric  Department 
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Village  of  Ludlow  Electric  Light 

Department 
Village  of  Johnson  Water  and  Light 

Department 
Village  of  Hyde  Park  Water  and  Light 

Department 
Rochester  Electric  Light  and  Power 

Company 
VVoodsville  Fire  District  Water  and  Light 

Department 

Comment  date:  June  22,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  Central  Vermont  Public  Service 
Corporation 

[  Docket  No.  ER95-1 1 1 5-000] 

Take  notice  that  on  May  30, 1995, 
Central  Vermont  Public  Service 
Corporation  (CVPS),  tendered  for  filing 
the  Actual  1994  Cost  Report  required 
under  Paragraph  Q-1  on  Original  Sheet 
No.  18  of  the  Rate  Schedule  FERC  No. 
135  (RS-2  rate  schedule)  under  which 
Central  Vermont  Public  Service 
Corporation  (Company)  sells  electric 
power  to  Connecticut  Valley  Electric 
Company  Inc.  (Customer).  The 
Company  states  that  the  Cost  Report 
reflects  changes  to  the  RS-2  rate 
schedule  which  were  approved  by  the 
Commission's  June  6,  1989  order  in 
Docket  No.  ER88-456-000. 

Comment  date:  June  22, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

26.  PECO  Energy  Company 

[Docket  No.  ER95-1 116-0001 

Take  notice  that  on  May  30, 1995. 
PECO  Energy  Company  (PECO) 
tendered  for  filing  an  Agreement 
between  PECO  and  TVA  Services, 
Incorporated  (TVA)  dated  April  26. 
1995. 

PECO  states  that  the  Agreement  sets 
forth  the  terms  and  conditions  for  the 
sale  of  system  energy  which  it  expects 
to  have  available  for  sale  from  time  to 
time  and  the  purchase  of  which  will  be 
economically  advantageous  to  TVA.  In 
order  to  optimize  the  economic 
advantage  to  both  PECO  and  TVA. 
PECO  requests  that  the  Commission 
waive  its  customary  notice  period  and 
permit  the  agreement  to  become 
effective  on  June  1,  1995. 

PECO  states  that  a  copy  of  this  filing 
has  been  sent  to  TVA  and  will  be 
furnished  to  the  Pennsylvania  Public 
Utility  Commission. 

Comment  date:  June  22,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

27.  Birchwood  Power  Partners,  L.P. 

(Docket  No.  QF93-1 26-001] 

On  May  26,  1995,  Birchwood  Power 
Partners,  L.P.  (Applicant)  submitted  for 


filing  an  amendment  to  its  filing  in  this 
docket. 

The  amendment  provides  additional 
information  pertaining  to  the  ownership 
and  location  of  its  cogeneration  facility. 
No  determination  has  been  made  that 
the  submittal  constitutes  a  complete 
filing. 

Comment  date:  June  27,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  N.E., 
Washington,  D.C.  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  95-14533  Filed  6-13-95;  8:45  am] 

BILLING  CODE  6717-01-P 

[Docket  No.  RP95-334-000] 

Georgia-Pacific  Corp.  v.  NorAm  Gas 
Transmission  Co.;  Complaint 

June  8,  1995. 

Take  notice  that  on  June  5, 1995, 
Georgia-Pacific  Corporation  (Georgia- 
Pacific)  submitted  for  filing  with  the 
Commission  a  Complaint  and 
Emergency  Motion  concerning  NorAm 
Gas  Transmission  Company's  (NorAm) 
charging  Georgia-Pacific  market  lateral 
fees. 

Georgia-Pacific  argues  that:  (1)  NorAm 
has  no  authority  under  its  FERC  Gas 
Tariff  to  charge  Georgia-Pacific  a  market 
lateral  fee  for  firm  transportation  service 
performed  since  February  1, 1995;  (2) 
NorAm  has  no  authority  under  its  FERC 
Gas  Tariff  to  charge  Georgia-Pacific  a 
market  lateral  fee  prospectively;  and  (3) 
NorAm  must  make  a  rate  filing  pursuant 
to  Section  4  of  the  Natural  Gas  Act 
before  it  may  seek  to  charge  Georgia- 
Pacific  (and  any  transportation 
customer)  a  market  lateral  fee. 

Georgia-Pacific  also  contends  that  its 
nonpayment  of  NorAm's  charged  market 


lateral  fees  does  not  authorize  NorAm  to 
suspend  service  to  Georgia-Pacific 
under  its  FERC  Gas  Tariff.  Georgia- 
Pacific,  therefore  moves  the 
Commission  to  expeditiously  issue  an 
order  forbidding  NorAm  to  suspend  or 
terminate  service  to  Georgia-Pacific 
during  the  pendency  of  this  complaint. 

Georgia-Pacific  states  that  it  has 
served  a  copy  of  the  complaint  to 
NorAm. 

Any  person  desiring  to  be  heard  or  to 
protest  said  complaint  should  file  a 
motion  to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE.. 
Washington,  DC  20426,  in  accordance  ' 
with  Rules  214  and  211  of  the 
Commission's  rules  of  practice  and 
procedure  18  CFR  385.214.  385.211.  All 
such  motions  or  protests  should  be  filed 
on  or  before  June  29,  1995.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  Answers  to  this  complaint 
shall  be  due  on  or  before  June  29.  1995. 
Lois  D.  Cashell, 
Secretary. 
(FR  Doc.  95-14479  Filed  6-13-95;  8:45  am] 

BILUNG  CODE  6717-01-M 


[Docket  No.  TM95-4-49-000] 

Williston  Basin  Interstate  Pipeline  Co.; 
Annual  Supply  Realignment 
Reconciliation  Filing 

June  8.  1995. 

Take  notice  that  on  May  31. 1995. 
Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin)  tendered  for 
filing  its  Annual  Gas  Supply 
Realignment  Reconciliation  Filing 
pursuant  to  §  39.3.3  of  the  General 
Terms  and  Conditions  of  its  FERC  Gas 
Tariff,  Second  Revised  Volume  No.  1. 
More  specifically,  Williston  Basin  filed 
the  following  tariff  sheets: 

Twelfth  Revised  Sheet  No.  15 
Fifteenth  Revised  Sheet  No.  16 
Twelfth  Revised  Sheet  No.  18 

Williston  Basin  has  requested  that  the 
Commission  accept  the  filing  to  become 
effective  July  1, 1995. 

Williston  Basin  states  that  the  revised 
tariff  sheets  reflect  the  annual 
reconciliation  of  the  latest  GSR  cost 
recovery  period  and  establishment  of 
new  reservation  charge  surcharge 
applicable  to  service  under  Rate 
Schedules  FT-1  and  ST-1  and  a  new 
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base  rate  unit  cost  applicable  to  service 
under  Rate  Schedule  IT-1. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.,  Washington, 
DC  20426.  in  accordance  with  18  CFR 
385.214  and  385.211  of  the 
Commission's  rules  and  regulations.  All 
such  motions  or  protests  should  be  filed 
on  or  before  June  15.  1995.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Lois  D.  Cashell, 
Secretary. 
|FR  Doc.  95-14478  Filed  6-13-95;  8:45  am] 

BILUNG  CODE  S717-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-5221-2] 

Agency  Information  Collection 
Activities  Under  0MB  Review 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.).  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden;  where  appropriate,  it 
includes  the  actual  data  collection 
instrument. 

DATES:  Comments  must  be  submitted  on 
or  before  July  14,  1995. 
FOR  FURTHER  INFORMATION  OR  A  COPY 
CALL:  Sandy  Farmer  at  EPA.  (202)  260- 
2740,  and  refer  to  EPA  ICR  No.  0226.12. 

SUPPLEMENTARY  INFORMATION: 

OfTice  of  Water 

Title:  Applications  for  the  National 
Pollutant  Discharge  Elimination  System 
(NPDES)  Permit  and  the  Sewage-Sludge 
Management  Permit  (OMB  Control  No. 
2040-0086:  EPA  ICR  No.  0226.12).  This 
is  a  request  for  extension  of  a  currently 
approved  information  collection. 

Abstract:  Under  the  Clean  Water  Act, 
EPA  or  a  delegated  State  regulatory 


authority  is.sues  permits  to  facilities 
discharging  pollutants  into  the  waters  of 
the  United  States  under  the  National 
Pollutant  Discharge  Elimination  System 
(NPDES)  program.  The  Act  also 
authorizes  EPA  to  issue  permits  for  the 
use  and  disposal  of  sewage  sludge.  Most 
information  is  supplied  on  standard 
application  forms,  with  different  forms 
corresponding  to  different  types  of 
applicants.  This  ICR  includes 
justification  for  all  the  information 
requirements  relating  to  facilities 
applying  for  such  permits. 

Burden  Statement:  The  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  7  hours  per 
respondent.  This  estimate  includes  the 
time  needed  to  review  instructions, 
search  existing  data  sources,  gather  and 
maintain  the  data  needed,  and  complete 
and  review  the  collection  of 
information. 

Respondents:  Facilities  that  discharge 
wastewater  or  use  or  dispose  of  sewage 
sludge. 

Estimated  No.  of  Respondents: 
101,988. 

Estimated  Total  Annual  Burden  on 
Respondents:  622,628  hours. 
Frequency  of  Collection:  On  occasion. 
Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  the 
information  collection,  including 
suggestions  for  reducing  the  burden,  to 
the  following  addresses.  Please  refer  to 
EPA  ICR  No.  0226.12  and  OMB  Control 
No.  2040-0086  in  any  correspondence. 
Ms.  Sandy  Farmer,  EPA  ICR  No. 
0226.12,  U.S.  Environmental 
Protection  Agency,  OPPE  Regulatory 
Information  Division  (2136),  401  M 
Street  SW..  Washington,  DC  20460 
and 
Mr.  Tim  Hunt,  OMB  Control  No.  2040- 
0086,  Office  of  Management  and 
Budget,  Office  of  Information  and 
Regulatory  Affairs,  725  17th  Street 
NW.,  Washington.  DC  20503. 

Dated:  June  1,  1995. 
Joseph  Retzer, 

Director.  Begulatory  Information  Division. 
|FR  Doc.  95-14547  Filed  6-13-95;  8:45  ami 

BILUNG  COOE  tStO  SO  M 

[OPPTS-00171;  FRL-4961-8] 

Uniform  Reporting  of  Environmental 
Data;  Facility  Key  Identifiers  Open 
Meeting 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  Open  Meeting. 

SUMMARY:  EPA  has  established  the 
Facility  Key  Identifiers  Project  to 


streamline  access  to  and  development  of 
a  uniform  reporting  structure  for 
environmental  data.  The  Facility  Key 
Identifiers  Project  Staff  of  the  Office  of 
Pollution  Prevention  and  Toxics,  is 
announcing  a  public  meeting  to  discuss 
the  scope  of  the  project  and  anticipated 
proposed  regulations. 
DATES:  The  meeting  will  be  held  on  June 
23,  1995.  The  first  session  will  be  held  ' 
from  9  a.m.  to  11  a.m.  and  the  second 
session  will  be  held  from  1  p.m.  to  3 
p.m.  The  agenda  for  both  sessions  will 
be  the  same,  although  the  first  will  be 
focussed  more  on  environmentalist  and 
public  access  issues,  while  the  second 
will  be  focussed  on  industry  reporting 
issues. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Environmental  Protection  Agency, 
401  M  St.,  SW..  Washington,  DC  in  the 
Washington  Information  Center,  room 
North  3. 

FOR  FURTHER  INFORMATION  CONTACT: 
Diane  Sheridan,  Office  of  Pollution 
Prevention  and  Toxics  (7407),  US 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460, 
telephone:  (202)  260-3435.  E-mail, 
sheridan.diane@epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION:  EPA  has 
established  the  Facility  Key  Identifiers 
Project  to  streamline  access  to  and 
develop  a  uniform  reporting  structure 
for  environmental  data  by  establishing  a 
uniform  set  of  "place-based"  identifier 
information  for  use  by  EPA.  State 
environmental  agencies,  and  the  public. 
The  scope  of  the  project,  proposed 
structure  of  the  Key  Identifiers, 
anticipated  proposed  regulations  and 
the  infrastructure  needed  to  make  the 
system  operational  will  be  discussed  at 
the  meeting. 

List  of  Subjects 

Environmental  protection. 
Dated:  June  9, 1995. 

Steven  D.  Newburg-Rinn, 

Acting  Director,  Information  Management 
Division,  Office  of  Pollution  Prevention  and 
Toxics. 

(PR  Doc.  95-14678  Filed  6-13-95;  8:45  am] 

BILLING  COOE  6560-SO-F 

[OPP-260055;  FRL-4944-2] 

Pesticide  Tolerances;  Partial  Response 
to  Petition  to  Modify  EPA  Policy 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice;  Response  to  Petition. 

SUMMARY:  This  notice  responds  in  part 
to  a  petition  filed  with  EPA  by  the 
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National  Food  Processors  Association 
and  other  food  and  grower  trade 
associations.  That  petition  sought  the 
repeal  or  revision  of  several  EPA 
policies  and  interpretations  related  to 
how  EPA  coordinated  actions  under  its 
various  statutory  authorities  over 
pesticide  residues  in  food.  EPA 
regulates  pesticides  under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  and  sections  408  and  409  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act. 
Although  EPA  has  not  resolved  all  of 
the  policy  questions  raised  by  the  NFPA 
■petition,  EPA  has  concluded  that 
changes  are  warranted  to  its  policy 
concerning  when  FFDCA  section  409  is 
applicable  to  a  pesticide  use  and  several 
related  legal  interpretations. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Niloufar  Nazmi.  Special  Review 
and  Reregistration  Division  (7508W)  or 
Jean  Frane.  Policy  and  Special  Projects 
Staff  (7501C).  Environmental  Protection 
Agency.  401  M  St.,  SW.,  Washington, 
DC  20460.  Telephone  numbers:  703- 
308-8028  or  703-305-5944;  e-mail: 
nazmi.niloufar@epamail.epa.gov.  or 
frane.jean@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

1.  Introduction 
U.  Background 

A.  Statutory  Background 

B.  EPA  Coordination  of  the  Statutory 
Provisions  Governing  Pesticides 

HI.  The  NFPA  Petition 

IV.  Summary  of  EPA's  Partial  Response  to 
NFPA  Petition 

V.  Concentration  Policy 

A.  Genera)  Issues 

B.  Monitoring  Data  and  the  Concentration 
Policy 

C.  Revisions  to  the  Concentration  Policy 

1.  Introduction  and  summary. 

2.  Factors  relied  upon  by  EPA  in 
determining  whether  a  pesticide  which 
concentrates  in  fact  is  likely  to  produce 
residues  in  exceedance  of  the  section  408 
tolerance. 

3.  Other  factors  potentially  relevant  to 
whether  residues  exceed  the  section  408 
tolerance. 

4.  Evaluation  of  factors. 

5.  Conclusion. 

VI.  Ready  to  Eat 

A.  NFPA's  Argument  and  Views  of 
Commenters 

B.  EPA's  Response 

1.  The  definitional  issue. 

2.  Enforcement  approach. 

3.  Animal  feeds. 

4.  Future  actions. 

VII.  Are  EPA's  Policies  Rules  That  Have  Not 
Been  Properly  Promulgated? 

1.  Introduction 

In  Les  V.  Reilly,  968  F.2d  985  (9th  Cir. 
1992),  cert,  denied.  113  S.Ct.  1361 
(1993),  the  Ninth  Circuit  U.S.  Court  of 
Appeals  held  that  the  Delaney  anti- 


cancer clause  in  the  food  additives 
provision  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  was  not  subject  to  an 
exception  for  pesticide  uses  which  pose 
a  de  minimis  cancer  risk.  Prior  to  the 
decision  becoming  final,  food 
processors  and  growers  filed  a  petition 
with  EPA  challenging  a  number  of 
policies  and  interpretations  relating  to 
how  EPA  implements  its  authority 
under  the  FFDCA.  The  petition 
proposes  policies  and  interpretations 
that  would  reduce  the  impact  of  the  Les 
decision.  This  notice  responds  to  the 
petition  in  part. 

II.  Background 

A.  Statutory  Background 

Pesticide  residues  in  human  and 
animal  food  in  the  United  States  are 
regulated  under  provisions  of  the 
Federal  Food,  Drug  and  Cosmetic  Act 
(FFDCA)  and  the  Federal  Insecticide, 
Fungicide  and  Rodenticide  Act  (FIFRA). 
The  interplay  between  sections  402,  408 
and  409  of  the  FFDCA  and,  to  a  more 
limited  extent,  between  the  FFDCA  and 
FIFRA,  have  created  a  complex,  and 
sometimes  contradictory,  statutory 
framework  underlying  residue 
regulation  in  food. 

Before  a  pesticide  may  be  sold  or 
distributed,  it  must  be  registered  under 
the  FIFRA.  7  U.S.C.  136  et  seq.  To 
qualify  for  registration,  a  pesticide  must, 
among  other  things,  perform  its 
intended  function  without  causing 
"unreasonable  adverse  effects  on  the 
environment."  7  U.S.C.  136a(c)(5).  The 
term  "unreasonable  adverse  affects  on 
the  environment"  is  defined  as  "any 
unreasonable  risk  to  man  or  the 
environment  taking  into  account  the 
economic,  social  and  environmental 
costs  and  benefits  of  the  use  of  any 
pesticide."  7  U.S.C.  136(bb). 

The  FFDCA,  21  U.S.C.  301  et  seq., 
authorizes  the  establishment  by 
regulation  of  maximum  permissible 
levels  of  pesticides  in  foods.  Such 
regulations  are  commonly  referred  to  as 
"tolerances."  Without  such  a  tolerance 
or  an  exemption  from  the  requirement 
of  a  tolerance,  a  food  containing  a 
pesticide  residue  is  "adulterated"  under 
section  402  of  the  FFDCA  and  may  not 
be  legally  moved  in  interstate 
commerce.  21  U.S.C.  331,  342.  EPA  was 
authorized  to  establish  pesticide 
tolerances  under  Reorganization  Plan 
No.  3  of  1970.  5  U.S.C.  App  at  1343 
(1988).  Monitoring  and  enforcement  of 
pesticide  tolerances  are  carried  out  by 
the  U.S.  Food  and  Drug  Administration 
(FDA)  and  the  United  States  Department 
of  Agriculture  (USDA). 

The  FFDCA  has  separate  provisions 
for  tolerances  for  pesticide  residues  on 


raw  agricultural  commodities  (RACs) 
and  for  residues  on  processed  food.  For 
pesticide  residues  in  or  on  RACs,  EPA 
establishes  tolerances,  or  exemptions 
from  tolerances  when  appropriate, 
under  section  408.  21  U.S.C.  346a.  EPA 
regulates  pesticide  residues  in 
processed  foods  under  section  409 
which  pertains  to  "food  additives."  21 
U.S.C.  348.  Maximum  residue 
regulations  established  under  section 
409  are  commonly  referred  to  as  food 
additive  tolerances  or  food  additive 
regulations  (FARs).  Section  409  FARs 
are  needed,  however,  only  for  certain 
pesticide  residues  in  processed  food. 
Under  section  402(a)(2)  of  the  FFDCA, 
a  pesticide  residue  in  processed  food 
generally  will  not  render  the  food 
adulterated  if  the  residue  results  from 
application  of  the  pesticide  to  a  RAC 
and  the  residue  in  the  processed  food 
when  "ready  to  eat"  is  below  the  RAC 
tolerance  set  under  section  408.  This 
exemption  in  section  402(a)(2)  is 
commonly  referred  to  as  the  "flow- 
through"  provision  because  it  allows  the 
section  408  raw  food  tolerance  to  flow 
through  to  the  processed  food  form. 
Thus,  a  section  409  FAR  is  only 
necessary  to  prevent  foods  from  being 
deemed  adulterated  when  the 
concentration  of  the  pesticide  residue  in 
a  processed  food  when  "ready  to  eat"  is 
greater  than  the  tolerance  prescribed  for 
the  RAC.  or  if  the  processed  food  itself 
is  treated  or  comes  in  contact  with  a 
pesticide. 

To  establish  a  tolerance  regulation 
under  section  408,  EPA  must  find  that 
the  regulation  would  "protect  the  public 
health."  21  U.S.C.  346a(b).  In  reaching 
this  determination,  EPA  is  directed  to 
consider,  among  other  things,  the 
"necessity  for  the  production  of  an 
adequate,  wholesome,  and  economical 
food  supply."  Id.  Prior  to  establishing  a 
food  additive  tolerance  under  section 
409,  EPA  must  determine  that  the 
"proposed  use  of  the  food  additive 
[pesticide],  under  the  conditions  of  use 
to  be  specified  in  the  regulation,  will  be 
safe."  21  U.S.C.  348(c)(3).  Section  409 
specifically  addresses  the  safety  of 
carcinogenic  substances  in  the  so-called 
Delaney  clause  which  provides  that  "no 
additive  shall  be  deemed  safe  if  it  has 
been  found  to  induce  cancer  when 
ingested  by  man  or  animal  or  if  it  is 
found,  after  tests  which  are  appropriate 
for  the  evaluation  of  the  safety  of  food 
additives,  to  induce  cancer  in  man  or 
animal  •  •  *."  Id.  Although  EPA  has 
interpreted  the  general  standard  under 
section  408  to  require  a  balancing  of 
risks  and  benefits,  where  a  pesticide 
which  is  an  animal  or  human 
carcinogen  is  involved,  the  section  409 


31302 


Federal  Register  /  Vol.  60,  No.  114  /  Wednesday,  June  14.  1995  /  Notices 


Delaney  clause,  in  contrast  to  section 
408  and  FIFRA.  explicitly  bars  such 
balancing  no  matter  how  infinitesimal 
the  potential  human  cancer  risk.  Les  v. 
Reilly,  968  F.2d  at  989. 

B.  EPA  Coordination  of  the  Statutory 
Provisions  Governing  Pesticides 

In  its  administration  of  FIFRA  and 
FFDCA  sections  408  and  409.  EPA  has 
specified  that  FIFRA  registrations  for 
food-use  pesticides  will  not  be  approved 
until  all  necessary  tolerances  and  food 
additive  tolerances  have  been  obtained. 
40  CFR  152.112(g).  As  a  policy  matter, 
EPA  has  taken  a  similar  approach  to 
FFDCA  sections  408  and  409,  not 
granting  section  408  tolerances  until 
needed  section  409  FARs  have  been 
granted. 

This  linkage  of  its  statutory 
authorities  has  been  described  by  EPA 
as  its  coordination  policy.  Basically. 
EPA's  coordination  policy  is  an 
expression  of  EPA's  intent  to  take  into 
account  all  of  the  applicable  provisions 
governing  pesticides  in  taking  action 
under  any  one  of  the  three.  EPA's  view 
has  been  that  it  should  not  be  approving 
pesticide  uses  under  one  of  the  three 
provisions  if  an  approval  needed  under 
one  of  the  other  provisions  cannot  be 
obtained. 

EPA's  concentration  policy 
establishes  the  criterion  as  to  when 
approval  is  needed  for  food-use 
pesticides  under  FFDCA  section  409. 
and  hence  when  the  Delaney  clause 
applies.  Generally.  EPA  has  used  a 
"concentration  in  fact"  standard  as  the 
test  of  whether  a  use  needs  a  section  409 
FAR.  The  concentration  in  fact  standard 
focuses  on  the  level  of  the  pesticide 
residue  in  the  processed  food,  measured 
on  a  weight  to  weight  basis,  compared 
to  the  level  of  the  residue  in  the 
precursor  raw  agricultural  commodity. 
If  a  processing  study  shows  that  the 
level  of  pesticide  residue  in  the 
processed  food  exceeds  the  level  of 
residue  in  the  precursor  raw  agricultural 
commodity.  EPA  would  conclude  there 
has  been  a  concentration  in  fact  of  the 
pesticide  residues  in  the  processed  food. 

EPA  believes  the  concentration  in  fact 
test  is  relevant  to  the  inquiry  of  whether 
a  section  409  FAR  is  needed  because 
residues  in  the  raw  crop  may  be  at  or 
near  the  section  408  tolerance  level. 
Residues  in  the  raw  crop  may  be  close 
to  the  section  408  tolerance  level 
because  section  408  tolerance  levels  are 
established  based  on  actual  field  trials 
and  designed  to  be  set  no  higher  than 
necessary  given  approved  usage 
directions  for»the  pesticide  established 
in  the  FIFRA  registration.  Under  EPA 
regulations,  the  section  408  tolerance 
level  should  "reasonably  reflect  the 


amount  of  residue  likely  to  result  when 
the  pesticide  chemical  is  used  in  the 
manner  proposed."  40  CFR  180.4.  If 
residue  levels  in  the  raw  crop  are  at  or 
near  the  section  408  tolerance  level  and 
concentration  in  fact  occurs  during 
processing,  the  residue  level  in  the 
processed  food  is  likely  to  exceed  the 
section  408  tolerance.  The  National 
Academy  of  Sciences  (NAS)  has 
acknowledged  the  logic  behind  EPA's 
reliance  on  a  concentration  in  fact 
standard: 

In  determining  whether  a  section  409  food 
additive  tolerance  is  required,  the  EPA 
focuses  on  whether  residues  in  any  processed 
product  exceed  those  found  on  the 
unprocessed  crop,  not  whether  residues 
concentrate  above  some  hypothetical  section 
408  tolerance. 

The  logic  of  the  EPA's  practice  is  clear.  A 
section  408  tolerance  represents  a  residue 
level  that  may  in  some  cases  be  realized.  A 
section  409  tolerance  must  reflect  the 
possible  residue  levels  in  processed  foods 
derived  from  that  raw  commodity. 

National  Research  Council.  Regulating 
Pesticides  in  Food:  Delaney  Paradox  28 
(1987). 

III.  The  NFFA  Petition 

On  September  11.  1992.  the  National 
Food  Processors  Association  (NFPA). 
the  United  Fresh  Fruit  and  Vegetable 
Association,  the  Florida  Fruit  and 
Vegetable  Association,  the  Northwest 
Horticultural  Council,  and  the  Western 
Growers  Association  filed  a  petition 
with  EPA  challenging  the  policies 
followed  by  EPA  in  linking  its 
regulatory  activities  under  the  various 
pesticide  provisions  of  FIFRA  and 
FFDCA.  (Petition  to  the  Environmental 
Protection  Agency,  Office  of  Pesticide 
Programs,  Concerning  EPA's  Pesticide 
Concentration  Policy  (1992)) 
(hereinafter  cited  as  "NFPA  petition"). 
The  NFPA  petition  explicitly  attacks 
what  it  calls  EPA's  "concentration 
policy."  In  actuality,  the  petition  is  a 
challenge  to  two  interrelated  policies 
described  by  EPA  as  its  coordination 
and  concentration  policies.  The  NFPA 
petition  argues  that  the  coordination 
and  concentration  policies  are  both 
unlawful  and  unnecessary.  The  petition 
requests  that  the  EPA  coordination 
policy  be  repealed  so  that  section  408 
tolerances  can  remain  in  effect  (or  can 
be  established)  for  pesticide  uses  even 
if,  under  the  Les  decision,  the  associated 
section  409  FARs  have  to  be  revoked  (or 
cannot  be  established).  The  petition  asks 
that  the  concentration  policy  be 
modified  so  that  it  takes  into  account 
factors  beyond  the  concentration  in  fact 
test.  Additionally,  the  petition  requests, 
that  EPA  apply  the  term  "ready  to  eat" 
in  the  flow-through  provision  according 


to  what  NFPA  asserts  is  its  plain 
meaning. 

EPA  sought  pubhc  comment  on  the 
petition  (58  FR  7470.  Feb.  5.  1993). 
Extensive  public  comment  was 
received,  and  significant  comments  are 
discussed  in  this  notice.  Several  more 
narrowly  focused  comments  are 
discussed  in  a  separate  document  that 
has  been  included  in  the  docket. 

IV.  Summary  of  EPA's  Partial  Response 
to  NFPA  Petition 

Sections  V  through  VII  below  set  forth 
EPA's  partial  response  to  the  NFPA 
petition.  EPA  has  not  reached  a  decision 
on  NFPA's  challenge  to  the  coordination 
policy.  EPA.  however,  has  completed 
evaluation  of  NFPA's  contentions 
regarding  the  concentration  policy  and 
EPA's  interpretation  of  the  term  "ready 
to  eat."  This  document  responds  to  the 
NFPA  petition  on  these  two  issues.  In 
brief,  EPA  agrees  with  NFPA  and  many 
of  the  commenters  that  modifications 
should  be  made  to  its  concentration 
policy  so  that  it  is  a  better  predictor  of 
the  likelihood  that  residues  in  processed 
food  may  exceed  the  applicable  section 
408  tolerance.  EPA,  however,  cannot 
accept  all  of  NFPA's  suggested  changes 
to  the  concentration  policy.  As  to 
interpretation  of  the  phrase  "ready  to 
eat."  EPA  agrees  that  such  term  must  be 
given  its  common-sense  meaning. 

V.  Concentration  Policy 

A.  General  Issues 

EPA's  concentration  policy  is  the 
trigger  for  when  a  pesticide  use  needs  a 
section  409  FAR.  EPA  has  treated  a 
pesticide  use  as  needing  a  section  409 
FAR  generally  whenever  a  processing 
study  shows  that  pesticide  residues  are 
greater  in  the  processed  food  than  in  the 
raw  agricultural  commodity  before 
processing.  In  other  words,  EPA  looks  to 
see  if  the  pesticide  "concentrates  in 
fact."  EPA  has  used  concentration  in 
fact  as  the  trigger  for  when  a  food 
additive  regulation  is  needed  because, 
in  theory.  RAC  tolerances  are  set  at 
levels  no  higher  than  necessary  to  cover 
maximum  legal  usage  under  the  FIFRA 
registration.  RAC  tolerances  are 
established  based  on  field  trial  data 
showing  the  range  of  residues  likely  to 
resuh  from  maximum  legal  application 
of  the  pesticide.  Generally,  the  RAC 
tolerance  level  is  set  just  slightly  above 
the  maximum  residue  value  found  in 
the  field  trials.  Thus,  if  concentration  in 
fact  occurs  during  processing, 
overtolerance  residues  in  processed 
food  can  result  if  the  RACs  used  for 
processing  contain  pesticide  residues 
reflecting  maximum  legal  usage. 
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NFPA  challenges  EPA's  concentration 
policy  on  two  grounds.  First.  NFPA 
claims  that  all  available  data  support  the 
view  that  food  additive  regulations  are 
unnecessary  to  avoid  adulterated 
processed  food.  Second,  NFPA  argues 
that  EPA  has  ignored  the  "ready  to  eat" 
requirement  in  the  flow-through 
provision.  EPA's  interpretation  of  the 
term  "ready  to  eat"  will  be  addressed  in 
the  following  section. 

B.  Monitoring  Data  and  the 
Concentration  Policy 

NFPA  cites  various  data  sources 
which  it  claims  show  residues  on  both 
raw  and  processed  foods  generally  to  be 
well  below  the  level  of  the  RAC 
tolerance.  NFPA  argues  that  residues  in 
processed  foods  generally  fall  below 
RAC  tolerances  because  of  the  careful 
attention  paid  to  the  flow-through 
provision  by  food  processors. 

When  the  flow-through  provision  was 
adopted  and  as  it  operated  for  a  number  of 
years,  processors  clearly  understood  that  it 
was  their  obligation  to  produce  a  processed 
product  that  stayed  within  the  raw  product 
tolerance.  This  obligation  could  be  met 
through  any  number  of  steps,  including 
supervision  of  growers'  pesticide  practices, 
careful  and  informed  buying  practices, 
analysis  of  raw  product,  handling,  cleaning 
and  treatment  of  the  raw  product,  and  testing 
of  the  finished  produce  to  assure  that  it 
would  be  in  compliance  with  the  Act  *  *  *. 
(Tjhey  recognized  that  if  their  process 
involved  some  degree  of  concentration  [and 
the  food  is  consumed  in  the  concentrated 
form),  they  were  well  advised  to  use  raw 
product  that  at  the  time  of  processing  was 
below  the  prescritwd  tolerance  levels,  and 
that  failure  to  take  such  steps  could  possibly 
result  in  adulteration  and  a  costly 
enforcement  action. 

(Comments  of  NFPA  at  37-38). 

NFPA  asserts  that  the  steps  taken  by 
processors  to  avoid  overtolerance 
residues  show  that  EPA's  reliance  on 
processing  studies  to  require  food 
additive  regulations  is  unwarranted. 

The  data  relied  upon  by  NFPA  do 
show  that  pesticide  residues  in  raw  and 
processed  food  generally  are  below 
section  408  tolerance  levels.  On  the 
other  hand,  EPA  is  often  presented  with 
processing  studies  by  pesticide 
manufacturers  that  demonstrate  that 
particular  pesticides  concentrate  in 
processed  food  to  levels  2  times,  10 
times,  or  even  50  times  above  the  level 
found  in  the  raw  crop.  EPA  has 
examined  carefully  the  factors  cited  by 
NFPA  and  commenters  as  an 
explanation  for  the  low  levels  of 
residues  to  determine  whether  any 
adjustments  to  the  concentration  policy 
are  appropriate.  Although  EPA  has 
concluded  that  some  adjustment  to  the 
concentration  policy  is  warranted,  EPA 


believes  that  the  basic  rationale  of  the 
concentration  policy  with  its  focus  on 
concentration  in  fact  is  sound.  As  the 
National  Academy  of  Sciences  has 
found: 

The  logic  of  EPA's  practice  is  clear.  A 
section  408  tolerance  represents  a  residue 
level  that  may  in  some  cases  he  realized.  A 
section  409  tolerance  must  reflect  the 
possible  residue  levels  in  processed  foods 
derived  from  that  conrunodity. 

National  Research  Council,  Regulating 
Pesticides  in  Food:  Delaney  Paradox  28 
(1987) 

At  the  same  time,  EPA  recognizes  that 
reliance  solely  on  processing  studies 
may  not,  in  some  circumstances, 
accurately  "reflect  the  possible  residue 
levels  in  processed  foods." 

In  challenging  the  concentration 
policy,  some  commenters  argue  that 
EPA's  policy  is  a  theoretical  exercise 
with  no  basis  on  actual  data  and  that 
this  is  confirmed  by  EPA's  description 
of  its  policy  in  its  request  for  comment 
on  the  NFPA  petition.  EPA  did  not 
mean  to  suggest  in  that  notice  that  its 
concentration  policy  focuses  on 
theoretical  possibilities.  EPA's  policy 
has  always  sought  to  determine  whether 
residues  greater  than  the  section  408 
tolerance  can  occur  in  processed  food. 
EPA  makes  this  determination  based  on 
hard  data —  actual  processing  studies 
involving,  in  most  cases,  the  pesticide 
and  crop  in  question.  EPA's  revisions  to 
its  policy  do  not  change  the  basic  focus 
of  the  concentration  policy.  Rather,  as 
explained  below,  EPA  has  expanded  the 
range  of  data  and  other  information  it 
will  consider  in  determining  whether 
residues  greater  than  the  section  408 
tolerance  can  occur  in  processed  food. 

It  is  worth  noting  that  the  same  data 
relied  upon  by  NFPA  to  show  that  most 
food,  whether  raw  or  processed,  is  well 
below  section  408  tolerance  levels  also 
reinforces  EPA's  judgment  that  many 
section  408  tolerances  may  currently  be 
set  higher  than  necessary  and  may  need 
to  be  lowered  so  that  they  reasonably 
reflect  actual  residues.  If  section  408 
tolerances  are  lowered,  the  chances  of 
residues  over  the  section  408  tolerance 
in  processed  foods  where  residues 
concentrate  in  fact  would  be  greater. 

C.  Revisions  to  the  Concentration  Policy 

1.  Introduction  and  summary.  EPA's 
concentration  policy  is  designed  to 
evaluate  when  residues  in  processed 
food  may  exceed  the  raw  food  tolerance 
due  to  concentration  during  processing. 
Generally,  in  implementing  its 
concentration  policy,  EPA  has  used  a 
test  of  concentration  in  fact  as  an 
indicator  that  residues  over  the  section 
408  tolerance  may  occur  because 
residue  levels  in  the  RAC  mav  exist  at 


the  tolerance  level.  EPA,  however,  also 
has  historically  considered,  to  a  limited 
extent,  at  least  two  other  factors  in 
evaluating  whether  a  processing  study 
showing  concentration  of  residues 
indicates  there  is  a  real  possibility  of 
residues  over  the  section  408  tolerance. 
Below,  EPA  discusses  those  factors  and 
other  factors  that  may  prevent  the 
occurrence  of  residues  over  the  section 
408  tolerance. 

EPA  concludes  that  it  has  too  rigidly 
applied  its  concentration  in  fact  test. 
EPA  continues  to  believe  that 
information  from  processing  studies  is 
generally  the  most  important  single 
piece  of  information  is  assessing  the 
likelihood  that  residues  in  processed 
food  could  exceed  the  section  408 
tolerance.  EPA  will  also  continue  to 
consider  factors  such  as  the  variability 
of  the  analytical  method  and  the  degree 
of  rounding  used  in  establishing  the 
section  408  tolerance.  In  a  departure 
from  past  practice,  EPA  will,  as 
explained  below,  take  into  account, 
where  appropriate,  information 
pertaining  to  the  averaging  of  residues 
during  processing.  EPA  will  also,  where 
appropriate,  consider  information 
obtained  from  properly  designed  market 
basket  surveys.  EPA,  however,  is  not 
convinced  at  this  time  by  the  NFPA 
suggestion  that,  despite  data  showing 
residues  concentrate  during  processing, 
processors  can  insure  residue  levels  stay 
below  section  408  tolerance  levels. 

2.  Factors  relied  upon  by  EPA  in 
determining  whether  a  pesticide  which 
concentrates  in  fact  is  likely  to  produce 
residues  in  exceedance  of  the  section 

408  tolerance.  As  noted,  EPA  follows  a 
concentration  in  fact  test  to  determine  if 
section  409  FARs  are  necessary.  For  the 
most  part,  EPA's  concentration  in  fact 
test  is  applied  based  on  the  results  from 
data  from  processing  studies. 
Historically,  EPA  has  also  occasionally 
considered  two  other  factors  in 
determining  whether  a  processing  study 
which  shows  concentration  in  fact  does 
show  that  residues  in  processed  food 
can  exceed  the  appropriate  section  408 
tolerance. 

The  first  of  these  factors  is  the  degree 
of  rounding  that  was  used  in  setting  the 
RAC  tolerance.  To  a  limited  extent,  EPA 
has  considered  the  degree  of  rounding 
in  past  decisions  on  whether  a  section 

409  FAR  is  needed.  Generally,  the 
highest  value  obtained  from  field  trials 
is  rounded  up  in  selecting  the  tolerance 
level.  For  example,  if  the  highest  value 
from  field  trials  was  8  parts  per  million 
(ppm),  that  data  point  might  be  rounded 
to  10  ppm  for  the  tolerance  value. 
Where  rounding  increases  the  observed 
residue  level  by  25  percent,  the 
pesticide  would  have  to  concentrate  by 
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a  factor  of  greater  than  25  f)ercent 
(1.25X)  to  produce  residues  over  the 
section  408  tolerance. 

The  second  factor  currently  relied 
upon  by  EPA  is  the  degree  of  variability 
in  the  analytical  method  used  to 
measure  residue  levels  in  the  field  and 
processing  studies  and  for  enforcement 
of  the  tolerance.  If  residues  do  not 
concentrate  to  a  greater  degree  than  the 
variability  in  the  methods,  no  residues 
over  the  section  408  tolerance  could  be 
reliably  detected. 

3.  Other  factors  potentially  relevant  to 
whether  residues  exceed  the  section  408 
tolerance.  In  the  past,  EPA  has  generally 
not  taken  into  consideration  various 
other  factors  that  may  explain  why, 
despite  the  fact  that  a  processing  study 
suggests  there  is  a  possibility  of  residues 
greater  than  the  RAC  tolerance,  that 
event  seems  to  occur  infrequently.  One 
factor  that  lessens  the  possibility  of 
residues  over  the  section  408  tolerance 
in  processed  food  is  that  EPA's 
judgment  concerning  whether  such 
residues  could  occur  assumes  that  the 
pesticide  will  be  used  at  the  maximum 
label  rate  and  applied  the  maximum 
number  of  times  permitted,  and  that  the 
crop  will  be  harvested  at  the  shortest 
preharvest  interval  allowed.  Frequently, 
however,  these  maximum  application 
and  harvest  practices  are  not  followed 
resulting  in  residues  far  below  tolerance 
levels  in  the  raw  crop,  with 
correspondingly  lower  levels  in  the 
processed  food. 

A  second  factor  that  ser\'es  to  result 
in  lower  residue  levels  is  that  tolerance 
values  are  set  to  reflect  the  maximum 
residue  level  that  could  result  from 
maximum  legal  application  and  harvest 
practices  but  field  trials  generally  show 
a  wide  range  of  residue  levels  even 
when  maximum  legal  application  and 
harvest  practices  used  in  each  trial. 
Thus,  average  residue  values  from  such 
field  trials  tend  generally  to  be 
significantly  below  the  maximum 
residue  level  found  in  field  trials  and, 
thus,  also  significantly  below  the 
tolerance  level. 

A  third  factor  that  may  explain  lower 
observed  residues  in  processed  foods  is 
that  the  processing  of  many  crops 
involves  mixing  or  blending  of  large 
amounts  of  the  raw  crop.  Oftentimes 
this  can  result  in  significant  lowering  of 
residue  values  as  untreated  crop  is 
blended  with  treated  crop.  Further,  this 
blending  accentuates  the  above  two 
factors  as  lightly  treated  crops  are  mixed 
with  crops  having  received  maximum 
treatment  and  high  and  low  level 
residues  from  crops  receiving  maximum 
treatment  are  mixed. 

Another  reason  why  residues  over  the 
section  408  tolerance  may  not  occur  in 


processed  food  is  that  pesticides  often 
degrade  significantly  during  the  time  in 
which  the  crop  is  transported  and  stored 
prior  to  processing.  Thus,  even  if  crops 
bearing  tolerance  level  residues  at 
harvest  were  the  only  ingredient  used  in 
food  processing,  any  concentration  of 
residues  might  be  offset  by  normal 
degradation  of  residues. 

NFPA  suggests  additionally  that  the 
chance  of  residues  over  the  section  408 
tolerance  is  not  great  because  of  various 
steps  taken  by  food  processors.  NFPA 
cites  "supervision  of  growers'  pesticide 
practices,  careful  and  informed  buying 
practices,  land)  analysis  of  raw  product" 
as  actions  which  serve  to  reduce 
residues.  Further,  various  commenters 
have  contended  that  residues  over  the 
section  408  tolerance  in  some  processed 
foods  could  be  avoided  by  restrictions 
on  pesticide  use  to  crops  grown  for  the 
fresh  market. 

4.  Evaluation  of  factors.  Below,  EPA 
evaluates  its  concentration  policy 
including  EPA's  use  of  processing 
studies,  the  factors  considered  by  EPA 
in  evaluating  whether  processing 
studies  show  the  possibility  of  residues 
over  the  section  408  tolerance,  and  the 
relevance  of  the  various  reasons  noted 
above  why  overtolerance  residues 
infrequently  occur. 

Processing  studies.  EPA  guidelines  on 
residue  data  specify  that  processing 
studies  should  "simulate  commercial 
processing  as  closely  as  possible." 
Pesticide  Assessment  Guidelines, 
Subdivision  O  at  21  (1982).  Data  from 
such  studies,  EPA  believes,  remain  the 
most  relevant  information  in 
determining  whether  residues  over  the 
section  408  tolerance  may  occur. 
Because  section  408  tolerance  values 
represent  a  level  of  residues  which  field 
trial  studies  show  can  occur,  data  from 
a  processing  study  showing 
concentration  can  be  a  good  indicator 
regarding  the  possibility  of 
overtolerance  residues  in  processed 
food.  EPA  has  not  issued  extensive 
industry-by-industry  guidance  on  what 
constitutes  "commercial  processing" 
but  rather  has  left  it  to  the  pesticide 
manufacturer  to  insure  that  modern 
commercial  processing  is  reflected  in 
the  processing  studies.  Thus,  EPA 
disagrees  with  comments  by  NFPA  and 
other  commenters  which  suggest  it  is 
EPA  which  is  at  fault  for  not  taking  into 
account  practices  such  as  washing  and 
peeling  that  routinely  occur  during 
processing.  If  those  practices  are  a  part 
of  commercial  processing  for  certain 
foods  and  are  not  reflected  in  the 
processing  studies  designed  and 
submitted  by  pesticide  manufacturers, 
the  pesticide  manufacturers  need  to 


provide  EPA  with  data  that  are  truly 
representative  of  the  industry  practice. 

Rounding.  To  a  limited  extent,  EPA 
has  considered  the  rounding  up  that 
occurs  in  the  selection  of  the  section 
408  tolerance  value  in  making 
concentration  determinations.  EPA 
believes  the  degree  of  rounding  remains 
a  legitimate  consideration  in 
determining  the  likelihood  that 
processing  may  produce  residues  in 
processed  food  greater  than  the  section 
408  tolerance.  Moreover,  as  noted 
below,  EPA  believes  it  is  appropriate  to 
consider  the  difference  between  residue 
levels  that  can  occur  on  crops  and  the 
section  408  tolerance  level  in  evaluating 
the  possibility  of  residues  over  the 
section  408  tolerance  in  processed  food. 

But  EPA  is  concerned  that  its  past 
practice  of  rounding  up  has  resulted  in 
section  408  tolerances  being  set  at  a 
level  higher  than  is  necessary  to  cover 
legally  treated  crops.  EPA  is  currently 
examining  whether  older  section  408 
tolerances  have  been  set  at 
inappropriately  high  levels  owing  to 
rounding  or  for  other  reasons.  EPA  is 
also  exploring  whether  there  might  not 
be  statistical  techniques  for  better 
assigning  section  408  tolerance  levels. 
To  the  extent  EPA  alters  its  approach  to 
selecting  section  408  tolerance  levels, 
these  revised  section  408  levels  will 
need  to  be  considered  in  making 
determinations  under  the  concentration 

policy. 

Variability  of  methods.  EPA  continues 
to  believe  that  the  variability  of  the 
analytical  method  should  be  evaluated 
in  determining  whether  residues  over 
the  section  408  tolerance  are  likely  to  be 
reliably  detected  despite  a  processing 
study  showing  concentration  in  fact. 
The  aim  of  the  concentration  policy  is 
to  identify  those  uses  which  can 
produce  residues  over  the  section  408 
tolerance  in  processed  food.  If  any 
possible  concentration  is  so  low  that  it 
could  not  be  clearly  identified  by  the 
relevant  analytical  method,  then,  in  fact, 
instances  of  residues  over  the  section 
408  tolerance  in  processed  food  would 
not  be  expected.  The  degree  of 
variability  in  analytical  methods  must 
be  assessed  on  a  case-by-case  basis. 
Generally,  the  variability  in  analytical 
methods  suggests  that  residues  over  the 
section  408  tolerance  are  not  likely  to  be 
reliably  detected  where  processing 
studies  show  concentration  factors  in 
the  range  of  l.lX  to  1.5X. 

Treatment  rates  and  processor 
control.  EPA  believes  that  it  is 
appropriate  to  assume  that  some 
growers  will  treat  a  portion  of  their  crop 
at  the  maximum  treatment  rate  allowed 
by  the  label.  EPA's  experience  has 
shown  that  due  to  unexpected  weather 
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and  pest  pressures  it  is  unrealistic  to 
assume  that  no  grower  will  treat  his  or 
her  crop  with  a  pesticide  in  the  manner 
that  yields  the  highest  lawful  residues. 

Moreover,  where  residues  do 
concentrate  during  processing,  EPA 
questions  the  ability  of  the  processor  or 
grower  to  manage  pesticide  residue 
levels  so  as  not  to  produce  over- 
tolerance residues  in  processed  food. 
Although  processors  may  know  the 
concentration  factor  of  residues  from 
processing  studies,  the  concentration 
factor  does  not  suggest  with  any 
precision  how  processors  could  instruct 
growers  to  change  their  pesticide 
application  procedures  so  that  residues 
over  the  section  408  tolerance  will  not 
result  in  processed  food.  Levels  of 
residues  in  raw  crops  are  dependent  not 
only  on  how  much  pesticide  is  applied 
but  on  when  and  how  the  pesticide  is 
applied.  Little  data  exist  that  describe 
the  effect  of  varying  any  of  these 
procedures  on  residue  levels.  Similarly, 
EPA  believes  little  information  is 
available  concerning  how  changes  in 
their  manufacturing  processes  affect 
residue  levels  in  processed  food. 
Finally,  as  discussed  below,  the 
comments  received  on  the  NFPA 
petition  reinforce  EPA's  experience  that 
farmers  often  do  not  know  the  ultimate 
destination  of  their  crop.  Therefore,  EPA 
believes  it  would  be  very  difficuh  for 
growers  or  processors  to  manipulate 
residue  levels  in  processed  food. 

EPA  would  be  open  to  considering 
further  industry  proposals  laying  out  a 
potential  policy  framework  that  more 
specifically  delineates  how  processor 
practices  could  be  taken  into  account  in 
determining  the  likelihood  that  residues 
in  processed  food  would  exceed  the 
applicable  section  408  tolerance.  It 
would  be  helpful  if  such  policy 
proposals  contained  criteria  for 
evaluating  whether  specific  processor 
claims  regarding  pesticide/commodity 
combinations  are  reasonable.  Among 
other  things,  these  criteria  should 
address  (1)  what  data  would  be 
submitted  to  EPA  to  verify  residue 
levels,  (2)  how  the  practicality  of  the 
proposed  scheme  would  be  evaluated 
(e.g.,  degree  of  concentration  of 
processing  operations  and  ability  to 
separate  raw  food  streams),  and  (3) 
whether  processor  control  of  residue 
levels  for  a  specific  pesticide/ 
commodity  combination  could  be 
feasibly  enforced.  If  such  further  policy 
proposals  are  received,  EPA  would  seek 
public  "input  before  making  any  decision 
on  the  merits  of  the  proposals  and  using 
the  proposed  criteria  in  evaluating 
specific  pesticide  uses. 

Mixing  and  blending.  EPA  believes 
that  in  many  instances  it  would  be 


appropriate  to  take  into  account  mixing 
and  blending  in  determining  the 
likelihood  that  residues  over  the  section 
408  tolerance  could  result.  This  change 
in  practice  is  warranted,  EPA  believes, 
because  EPA's  prior  assumption,  i.e., 
that  all  raw  food  have  the  potential  to 
have  residues  at  or  near  the  section  408 
tolerance  level,  does  not  adequately  take 
into  account  the  realities  of  food 
processing.  Because  of  the  way  EPA  sets 
section  408  tolerances,  individual  raw 
commodities  do  have  the  potential  of 
having  residues  at  or  near  the  tolerance 
level.  The  data  from  field  residue  trials 
show,  however,  that  residue  values  even 
from  a  single  field  can  vary 
significantly.  When  individual  raw 
commodities  are  mixed  in  processing 
operations,  it  is  realistic  to  expect  that 
there  will  be  an  averaging  effect  on  the 
residues  in  the  processed  food. 

Accordingly,  if  EPA  determines  that 
there  is  a  sufficient  degree  of  mixing  or 
blending  during  processing  such  that 
the  normal  variation  among  individual 
samples  from  a  field  will  be 
substantially  evened  out,  EPA  will 
consider  comparing  some  "average" 
residue  value  from  field  trials  times  the 
concentration  factor  to  the  RAC 
tolerance  level  in  determining  the 
likelihood  of  residues  over  the  section 
408  tolerance.  EPA  generally  believes 
that  the  most  relevant  "average"  residue 
value  from  crop  field  trials  is  the  highest 
average  residue  value  from  the  series  of 
individual  field  trials.  Using  an  average 
of  all  samples  from  all  field  trials  in  all 
regions  of  the  U.S.  would  tend  to 
suppress  the  variability  in  residue 
values  to  a  greater  extent  than  can  be      . 
expected  by  mixing  or  blending. 
Generally,  crops  grown  in  different 
regions  of  the  U.S.  are  not  mixed  prior 
to  processing.  Rather,  crops  are  often 
processed  field-by-field  as  they  are 
harvested  by  the  grower. 

There  are  a  number  of  constraints 
EPA  thinks  are  critical  here.  First, 
considering  average  field  trial  residues 
is  only  appropriate  where  the  values 
being  averaged  are  from  field  trials 
involving  maximum  treatment  rates.  In 
other  words,  averaging  may  be  used  to 
take  into  account  the  variation  in 
residues  which  occurs  in  crops 
receiving  maximum  treatment  and 
minimum  preharvest  intervals  but  not 
residue  variations  as  result  of  different 
levels  of  treatment.  As  laid  out  above, 
EPA  has  no  basis  on  which  to  make 
assumptions  about  whether  crops  in 
specific  instances  would  be  treated  at 
rates  lower  than  the  maximum 
permitted  on  the  pesticide  label  or  what 
residues  those  lower  rates  would 
produce.  Second,  whether  considering 
blending  would  be  appropriate  would 


depend  on  the  quality  of  the  data  base. 
Consideration  of  any  "average  value" 
would  be  less  appropriate  where 
adequate  data  from  all  representative 
regions  of  the  country  are  not  available. 
Finally,  even  where  it  would  be 
appropriate  to  consider  average 
residues,  EPA  believes  a  simple 
calculation  showing  that  the  average 
residue  multiplied  by  the  concentration 
factor  from  a  processing  study  is  less 
than  the  RAC  tolerance  alone  may  not 
conclusively  show  that  residues  over 
the  section  408  tolerance  could  not 
result.  In  appropriate  circumstances, 
EPA  may  need  to  consider  a  number  of 
other  factors,  such  as  the  variability  in 
the  field  trial  data,  in  determining  the 
likelihood  of  residues  over  the  section 
408  tolerance. 

Degradation  of  residues.  Although 
EPA  recognizes  that  degradation  of 
residues  frequently  occurs,  it  is  not 
apparent  how  EPA  could  take  that 
phenomenon  into  account  in  its 
concentration  policy  other  than  to  the 
extent  the  effects  of  degradation  are 
captured  in  processing  studies.  EPA 
would  need  detailed  data  on  the 
degradation  rates  of  pesticides  as  well  as 
on  the  minimum  time  between  the 
harvesting  of  crops  and  when  such 
crops  are  manufactured  into  ready-to-eat 
processed  foods.  Without  such 
information,  it  would  be  difficult  to 
establish  a  tolerance  level  that  would 
assure  that  legally  treated  crops  did  not 
result  in  illegal  food. 

Some  comments  filed  in  response  to 
the  NFPA  petition  suggest  that 
marketplace  survey  or  FDA  monitoring 
data  would  be  relevant  to  whether  there 
is  a  likelihood  of  residues  over  the 
section  408  tolerance.  Certainly,  data 
from  marketplace  studies  have  some 
degree  of  relevance  to  the  queistion  of 
whether  residues  in  processed  food  may 
exceed  the  section  408  tolerance.  The 
relevance  of  marketplace  studies, 
however,  depends  on  how  the 
marketplace  study  was  performed.  For 
example,  the  principal  reason 
marketplace  studies  have  been 
conducted  in  the  past  is  to  obtain  better 
data  concerning  actual  residue  values 
close  to  the  point  at  which  food  is 
consumed.  Thus,  marketplace  studies 
generally  involve  sampling  commodities 
in  retail  grocery  stores.  A  tolerance  for 
processed  food  would  not  only  apply  to 
food  in  retail  stores  but  at  all  prior 
points  at  which  the  food  moved  in 
interstate  commerce.  This  fact  would 
have  to  be  taken  into  account  in 
assessing  the  relevance  of  a  marketplace 
study  in  determining  the  likelihood  of 
residues  in  processed  food  in  excess  of 
the  section  408  tolerance.  Monitoring 
data  can  also  be  relevant  to  determining 
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the  likelihood  of  residues  in  processed 
food  exceeding  the  section  408 
tolerance.  However,  FDA  monitoring 
data,  especially  monitoring  data  on 
processed  foods,  generally  has  been 
limited  and  thus  may  not  be  a  reliable 
predictor  of  the  level  of  residues  of  a 
particular  pesticide  in  a  particular 
processed  food. 

Market  segregation.  Several 
commenters  contend  that,  even  where 
residues  could  be  expected  to 
concentrate  in  processed  food  above  the 
section  408  tolerance,  if  EPA  were  to 
permit  pesticides  to  be  labeled  solely  for 
crops  grown  for  fresh  market,  no  section 
409  FAR  would  be  needed  for  such 
pesticide  uses.  These  commenters  claim 
that  certain  crops  are  so  specialized  that 
they  are  grown  specifically  for  the  fresh 
or  processed  market,  and,  in  some 
instances,  that  even  different  pesticides 
are  used  on  crops  depending  on 
whether  they  are  intended  for  the  fresh 
or  processed  market.  Thus,  these 
commenters  argue  that  allowing 
pesticides  to  be  labeled  for  crops  grown 
only  for  the  fresh  market  where  a 
specialized  crop  has  been  developed 
solely  for  the  fresh  market  would  not 
pose  an  enforcement  problem.  On  the 
other  hand,  EPA  received  other 
comments  stating  that  placing  such 
label  restrictions  on  pesticides  would 
subject  growers  to  a  form  of  "Russian 
Roulette."  EPA's  observations  indicate 
that  it  is  difficult  to  achieve  total  market 
segregation;  however,  if  a  party  can 
show  that  a  market  for  a  specific  crop 
can  be  segregated  and  that  such 
segregation  can  be  feasibly  monitored, 
EPA  will  not  require  a  section  409  FAR 
for  a  pesticide  on  that  crop. 

5.  Conclusion.  In  sum,  EPA's 
concentration  policy  will  continue  to 
focus  on  "possible  residues"  in  the 
processed  food.  EPA  will  place  primary 
emphasis  on  whether  processing  studies 
show  that  the  processing  of  a 
commodity  results  in  a  level  of  residues 
in  the  processed  food  which  is  greater 
than  the  level  of  residues  in  the  raw 
food.  EPA  will  also  consider  the 
variability  of  the  analytical  method,  the 
degree  of  rounding  involved  in 
establishing  the  section  408  tolerance, 
and,  where  circumstances  permit, 
information  concerning  blending  of 
crops  and  average  field  trial  values,  and 
market  basket  surveys.  EPA  will 
consider  information  concerning 
potential  market  segregation  and 
pesticide  segregation,  but  such 
segregation  must  be  established  by  clear 
evidence.  But  EPA  remains 
unconvinced  at  this  time  that  it  should 
give  much  weight  at  all  to  degradation 
information  or  the  possibility  that 
farmers  are  applying  pesticides  at  lower 


application  rates  or  that  processors  will 
control  whether  residues  over  the 
section  408  tolerance  occur. 

VI.  Ready  To  Eat 

A.  NFPA's  Argument  and  Views  of 
Commenters 

The  NFPA  petition  argues  that  EPA 
has  failed  to  take  into  account  language 
in  the  fiow-through  provision  of  FFDCA 
section  402  specifying  that  processed 
food  is  to  be  evaluated  at  the  "ready-to- 
eat"  stage  in  determining  whether  the 
food  exceeds  the  relevant  section  408 
tolerance.  According  to  NFPA,  the 
"ready  to  eat"  language  was  added  to 
the  statute  to  "take  care  of  any 
particular  problem  that  might  be  raised 
with  respect  to  a  product  that  was 
concentrated  or  dehydrated."  (NFPA 
Petition  at  34).  In  its  comments,  NFPA 
proposed  a  definition  of  not  ready-to-eat 
food  as  food  "customarily  reconstituted 
by  the  consumer  or  food  manufacturer, 
or  [food]  sold  for  use  as  an  ingredient  in 
the  preparation  of  finished  foods." 
(Comments  of  NFPA  at  12).  Further. 
NFPA  cites  several  examples  from  the 
Code  of  Federal  Regulations  and  the 
Federal  Register  in  which  Federal 
agencies  have  used  the  term  "ready  to 
eat"  to  distinguish  between  various 
foods. 

Except  for  two  comments  from  State 
agencies  (Florida  Department  of 
Agriculture  and  North  Dakota 
Department  of  Agriculture),  most  of  the 
commenters  on  the  NFPA  petition  assert 
that  EPA's  approach  of  treating  any  food 
available  for  sale  as  "ready  to  eat"  is 
violative  of  the  plain  words  of  the 
statute.  Many  of  these  commenters  also 
contend  that  EPA  overstated  the 
enforcement  difficulties  of  construing 
the  term  "ready  to  eat"  more  narrowly. 

As  to  the  definitional  issue,  numerous 
commenters  contend  that  the  literal  or 
plain  meaning  of  the  term  "ready  to  eat" 
food  is  food  consumed  "as  is."  One 
commenter  quotes  the  dictionary 
definitions  of  "ready"  and  "eat"  to 
derive  a  definition  of  "ready  to  eat" 
food  as  "prepared  for  immediate  taking 
through  the  mouth  as  food."  (Comments 
of  Catherine  Clay  at  1).  Many 
commenters  mention  specific  foods  and 
assert  that  they  were  not  consumed  "as 
is."  In  their  comments,  fruit  growers  are 
particularly  adamant  that  juice 
concentrates  are  not  "ready  to  eat." 

(See,  e.g..  comments  of  Sun-Diamond 
Growers  at  7  ("People  simply  do  not 
consume  a  quart  of  prune  juice 
concentrate  or  even  a  cup  of 
concentrate.")).  Another  commenter 
contends  that  EPA  should  focus  on  what 

the  usual  practice  was  as  to  foods: 


We  suggest  that  for  those  food  items  that 
are  never  or  seldom  consumed  in  their 
concentrated  forms  (e.g.,  tomato  paste,  oils, 
flour,  and  juice  concentrates),  Section  402 
should  be  followed  *  *  *.  Those  few 
situations  in  which  product  might  be 
consumed  in  the  concentrated  form  do  not 
present  an  imminent  hazard  and  will  not  add 
significantly  to  the  risk  calculation. 

(Comments  of  Del  Monte  Foods  at  1). 

As  to  potential  enforcement 
difficulties  with  following  a  consumed 
"as  is"  approach  to  "ready  to  eat." 
several  commenters  argue  that  EPA 
could  adopt  action  levels  to  determine 
if  processed  not  ready-to-eat  food  is 
adulterated.  (Comments  of  Monsanto; 
Grocery  Manufacturers  Association; 
NFPA).  Such  action  levels  would  be 
established  using  dilution  factors  that 
take  into  account  the  dilution  of 
pesticide  residues  as  a  food  is  mixed 
with  other  foods  in  processing 
operations.  The  dilution  factors,  these 
commenters  urge,  should  be  based  on 
the  most  concentrated  form  of  ready-to- 
eat  food  that  the  not-  ready-to-eat  food 
was  used  to  produce. 

Finally,  several  commenters  claim 
that  commodities  such  as  fruit  pomaces 
and  seed  hulls  which  are  commonly 
used  as  animal  feeds  are  not  "ready  to 
eat."  According  to  these  commenters. 
most  animal  feeds  are  a  blend  of 
different  ingredients  because 
commodities  such  as  pomaces  and  hulls 
are  both  nutritionally  deficient  and 
unpalatable. 

B.  EPA 's  Response 

1.  The  definitional  issue.  EPA  has 
considered  NFPA's  arguments  and  the 
comments  received  and  has  examined 
the  previous  uses  of  the  term  "ready  to 
eat"  by  EPA  and  other  Federal  agencies. 
EPA  agrees  that  the  term  "ready  to  eat" 
food  has  a  common-sense  meaning  of 
food  which  is  consumed  without  further 
preparation.  EPA  intends  to  apply  that 
interpretation  in  future  actions. 
Basically,  EPA  believes  that  food  should 
be  considered  "ready  to  eat"  if  it  is 
consumed  "as  is"  or  is  added  to  other 
ready-to-eat  foods  (e.g.,  condiments). 
Use  of  this  interpretation,  of  course,  will 
not  clarify  all  issues  regarding  "ready  to 
eat"  foods.  EPA  envisions  that  this 
definition  may  be  difficult  to  apply  in 
many  instances. 

Some  foods  will  be  easier  to  classify 
than  others.  EPA  has,  in  the  past, 
established  section  409  FARs  for  some 
foods  that  clearly  do  not  meet  a 
common-sense  interpretation  of  "ready 
to  eat",  and  EPA  did  so  without  closely 
considering  what  level  of  residue  would 
occur  in  derivative  foods  which  are 
"ready  to  eat."  Examples  would  include 
dried  hops,  mint  oil.  citrus  oil,  and  guar 
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gum.  These  foods  are  not  generally 
available  to  consumers  in  grocery  stores 
and,  even  if  a  consumer  could  purchase 
such  a  food,  it  would  not  be  consumed 
"as  is"  but  would  be  further  processed 
(e.g.,  dried  hops  used  in  brewing  beer) 
or  used  as  an  ingredient  in  a  food 
product.  Other  foods  for  which  EPA  has 
set  food  additive  regulations,  such  as 
raisins,  olives,  and  potato  chips,  clearly 
are  "ready  to  eat." 

EPA  generally  believes  that  foods  that 
are  mixed  prior  to  consumption  are  not 
"ready  to  eat."  Mixing  generally 
involves  the  combining  of  foods  with 
the  intent  of  creating  a  different  food 
product.  For  example,  combining  a  tea 
bag  with  hot  water  is  intended  to  create 
a  new  food  product,  the  beverage  tea. 
Thus,  the  dried  tea  in  the  tea  bag  would 
not  be  considered  "ready  to  eat."  On  the 
other  hand.  EPA  does  not  believe  this 
mixing  principle  applies  to  condiments. 
Condiments  are  consumed  as  a 
supplement  to  other  "ready  to  eat"  food. 
A  condiment  is  also  consumed  "as  is." 

There  remain,  however,  many 
commodities  for  which  EPA  has 
traditionally  set  food  additive 
regulations  which  are  not  so  easily 
characterized  under  the  "ready  to  eat" 
standard  and  which  will  require  a  case- 
by-case  inquiry.  One  of  the  reasons  for 
the  fact-intensive  nature  of  this  inquiry 
is  that  foods  have  many  uses  and  eating 
habits  vary  widely  in  the  United  States. 
Thus,  determining  whether  a  food  is 
"ready  to  eat"  involves  identifying  all 
significant  uses  of  a  food  and  then 
determining  if  any  of  those  uses  meets 
the  definition  of  "ready  to  eat."  For 
example,  perhaps  the  most  common  use 
of  vegetable  oil  is  as  a  cooking  medium 
or  as  an  ingredient  in  baked  products. 
However,  another  use  of  vegetable  oil  is 
as  a  "dressing"  for  a  green  salad.  When 
used  in  this  manner,  oil  is  directly 
added  to  the  salad  as  a  condiment,  and 
thus  oil  generally  would  qualify  as 
"ready  to  eat."  Additionally,  EPA  will 
need  to  explore  whether  some  foods 
which  have  traditionally  not  been 
consumed  without  further  preparation, 
are  actually  being  consumed  on  an  "as 
is"  basis.  Comments  submitted  by 
DuPont  Agricultural  Products  support 
this  approach: 

We  appreciate  that  some  concentrated 
products  can  be  consumed  without  mixing. 
The  likelihood  of  occurrence  of  this 
consumption  pattern  is  a  factor  which  should 
be  considered  in  determining  which  form  is 
best  viewed  as  the  ready-to-eat  stage.  In  our 
view,  a  reasonable  approach  would  be  to 
weigh  such  a  consumption  pattern  based  on 
ths  frequency  of  occurrence.  If  the 
consumption  of  the  concentrate  occurs  with 
great  infrequency,  the  appropriate  ready-to- 
eat  food  would  still  be  the  diluted  product. 


(Comments  of  DuPont  Agricultural 
Products  at  8). 

In  circumstances  where  EPA's  revised 
approach  to  the  term  "ready  to  eat" 
results  in  particular  food  forms  of  a 
commodity  being  dropped  from  the 
category  of  "ready  to  eat,"  EPA  will 
need  to  explore  whether  there  is  a 
possibility  of  concentration  of  residues 
above  the  section  408  tolerance  in  any 
other,  ready-to-eat  forms  of  that 
commodity.  In  many  instances  further 
preparation  of  a  not-ready-to-eat 
commodity  will  so  significantly  reduce 
residues  that,  even  if  the  not-ready-to- 
eat  precursor  processed  food  contained 
residues  over  the  section  408  tolerance, 
the  ready-to-eat  commodity  will  not. 
Use  of  citrus  oil  as  a  flavoring  in  ice 
cream  may  be  an  example  of  this 
phenomenon.  Citrus  oil  may  be  such  a 
small  proportion  of  the  total  product 
that  any  residues  over  the  section  408 
tolerance  in  the  oil  would  be  diluted 
below  the  section  408  tolerance  in  the 
ice  cream.  However,  in  other  instances, 
the  dilution  involved  in  further 
preparation  of  a  not-ready-to-eat 
processed  food  is  not  so  dramatic.  For 
example,  fiour,  assuming  it  is  found  to 
be  a  not-ready-to-eat  food,  is  prepared 
into  commodities  such  as  crackers  or 
tortillas  in  which  the  dilution  factor 
may  be  fairly  modest.  In  situations  such 
as  this.  EPA  will  have  to  determine 
whether  it  should  be  setting  section  409 
FARs  on  different  commodities  than  has 
been  EPA's  traditional  practice. 

2.  Enforcement  approach.  EPA's 
revised  approach  to  the  term  "ready  to 
eat"  will  make  enforcement  of  the 
FFDCA  more  challenging  as  regards 
foods  no  longer  considered  "ready  to 
eat."  EPA  does  not  view  as  satisfactory 
NFPA's  suggestion  that  for  enforcement 
purposes  EPA  should  develop  dilution 
tables  and  from  such  tables  promulgate 
action  levels  to  evaluate  the  legality  of 
not-ready-to-eat  processed  food. 
Although  this  is  a  possibility,  EPA 
regards  it  as  cumbersome  and  lacking 
the  enforcement  ease  of  binding 
tolerances.  An  action  level  is  not 
binding  on  anyone  and  thus  even 
though  use  of  a  dilution  table  may 
suggest  that  a  food  is  adulterated,  FDA 
could  only  successfully  proceed  against 
the  food  if  it  could  prove  in  court  that 
the  level  of  residue  found  in  the  not- 
ready-to-eat  food  would  render  ready-to- 
eat  food  adulterated. 

Instead,  EPA  has  decided  to  use  its 
general  rule-writing  authority  under 
FFDCA  section  701  to  establish 
maximum  residue  levels  for  not-ready- 
to-eat  processed  food.  Section  701 
grants  EPA  the  authority  "to  promulgate 
regulations  for  the  efficient  enforcement 
of  this  Act."  21  U.S.C.  371.  These 


maximum  residue  levels  would  be  set 
no  higher  than  the  levels  which  could 
result  in  the  processed  food  assuming 
legal  residues  in  the  raw  food  and  that 
good  manufacturing  practices  were 
followed. 

EPA's  authority  to  set  such  maximum 
residue  levels  arises  from  the  How- 
through  provision.  The  fiow-through 
provision  does  not  legalize  residues  in 
ready-to-eat  processed  food  unless  three 
criteria  are  met:  (1)  the  residues  are  at 
or  below  the  applicable  section  408 
tolerance;  (2)  the  precursor  raw  food 
had  residues  within  the  section  408 
tolerance;  and  (3)  good  manufacturing 
practices  were  followed  in  preparing  the 
processed  food.  The  maximum  residue 
levels  set  under  section  701  would 
establish  binding  regulations  as  to  when 
the  two  latter  criteria  of  the  fiow- 
through  provision  are  met  for  a  specific 
pesticide  use.  If  such  a  maximum 
residue  level  were  exceeded  in  a 
processed  food,  then  as  a  matter  of  law 
the  fiow-through  provision  would  not 
apply  to  the  food  (whatever  the  residues 
in  the  food  when  it  is  "ready  to  eat"), 
and  thus  the  food  would  be  adulterated 
as  a  matter  of  law  under  FFDCA  section 
402(a)(2)(C). 

3.  Animal  feeds.  As  noted,  a  number 
of  commenters  claimed  that  food 
processing  byproducts  such  as  grape 
pomace,  soybean  hulls,  etc.  are  not 
"ready  to  eat"  either  because  they  are 
unpalatable  or  nutritionally  deficient  or 
because  they  are  not  a  significant 
portion  of  the  diet  of  animals.  EPA 
generally  intends  to  apply  a  similar 
approach  to  processing  byproducts  used 
as  animal  feeds  as  it  will  to  human 
foods  in  determining  whether  the 
byproducts  are  "ready  to  eat"  and  will 
aiso  use  section  701  maximum  residue 
levels,  as  described  above,  where 
appropriate.  Determinations  on  specific 
processing  byproducts  will  have  to  be 
made  on  a  case-by-case  basis.  To  the 
extent  it  can  be  shown  that  any 
individual  processing  byproduct  is 
unpalatable  when  fed  "as  is"  or  that  for 
other  reasons  the  processing  byproduct 
is  generally  not  fed  absent  further 
processing  or  mixing,  EPA  would  not 
categorize  that  particular  b>'product  as 
"ready  to  eat.    EPA  believes  this 
showing  probably  can  be  made  for  a 
substantial  number  of  processing 
byproducts. 

In  response  to  comments  stating  that 
EPA  required  examination  of  processing 
byproducts  not  currently  used  as  animal 
feeds  (e.g.,  apple  pomace).  EPA  would 
note  that  it  has  recently  revised  its 
guidelines  on  what  processing 
byproducts  are  used  as  animal  feeds. 
This  revision  followed  a  comprehensive 
survey  of  animal  feed  practices.  EPA  has 
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also  sought  public  comment  on  those 
guideline  revisions  and  will  continue  to 
consider  comments  on  this  issue. 

4.  Future  actions.  EPA  intends  to 
apply  its  revised  approach  to  the  term 
"ready  to  eat"  in  all  future  tolerance 
actions.  When  any  action  is  taken  based 
on  EPA's  revised  approach,  EPA  will 
seek  public  comment  on  designations 
for  specific  commodities  prior  to 
making  any  final  determinations. 

VII.  Are  EPA's  Policies  Rules  That  Have 
Not  Been  Properly  Promulagted? 

NFPA  contends  in  its  petition  that 
EPA's  coordination  and  concentration 
policies  are  not  in  compliance  with  the 
Administrative  Procedure  Act  (APA) 
because  they  have  not  been  promulgated 
as  a  binding  regulation  through  notice 
and  comment  procedures.  As  to  the 
concentration  policy,  EPA  has  in  this 
notice  announced  a  revised 
concentration  policy  that  EPA  believes 
is  fully  consistent  with  the  requirements 
of  the  APA.  This  revised  policy  is  not 
intended  to  be  of  controlling  effect 
either  on  EPA  or  regulated  parties. 
Rather,  it  is  intended  as  guidance  for 
EPA  in  administering  its  authority 
under  FFDCA.  For  example,  EPA  has 
explained  in  some  detail  in  its  revised 
concentration  policy  what  types  of  data 
it  intends  to  place  primary  reliance 
upon  in  determining  whether  section 
409  FARs  are  needed.  However,  EPA 
has  noted  its  willingness  to  consider 
other  information  and  arguments.  Thus, 
because  the  revised  concentration 
policy  is  not  intended  as  a  binding 
regulation,  it  need  not  be  promulgated 
through  notice  and  comment 
rulemaking. 

List  of  Subjects 

Environmental  protection. 
Agricultural  commodities.  Food 
additives.  Feed  additives.  Pesticides  and 
pests. 

Dated:  June  9, 1995. 

Lynn  R.  Goldman. 

Assistant  Administrator  for  Prevention, 
Pesticides  and  Toxic  Substances. 

[FR  Doc.  95-14683  Filed  6-12-95;  12:20  pm) 

WLUNG  CODE  6560-SO-F 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[Report  No.  2078] 

Petition  for  Reconsideration  of  Actions 
in  Rulemaking  Proceedings 

June  9.  1995. 

Petition  for  reconsideration  have  been 
filed  in  the  Commission  rulemaking 


proceedings  listed  in  this  Public  Notice 
and  published  pursuant  to  47  CFR 
Section  1.429(e).  The  full  text  of  this 
document  are  available  for  viewing  and 
copying  in  Room  239.  1919  M  Street, 
NW.,  Washington,  DC  or  may  be 
purchased  from  the  Commission's  copy 
contractor  ITS.  Inc.  (202)  857-3800. 
Opposition  to  this  petition  must  be  filed 
on  or  before  June  29, 1995.  See  Section 
1.4(b)(1)  of  the  Commission's  rules  (47 
CFR  1.4(b)(1)).  Replies  to  an  opposition 
must  be  filed  within  10  days  after  the 
time  for  filing  oppositions  has  expired. 
Subject:  Price  Cap  Performance  Review 

for  Local  Exchange  Carries.  (CC 

Docket  No.  94-1) 
Number  of  Petitions  Filed:  3. 

Federal  Communications  Commission. 

William  F.  Calon, 

Acting  Secretary. 

|FR  Doc.  95-14510  Filed  6-13-95;  8:45  am) 

BILLrNQ  CODE  6712-01-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1054-OR] 

Missouri;  Major  Disaster  and  Related 
Determinations 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 

action:  Notice. 

SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Missouri 
(FEMA-1054-DR).  dated  June  2,  1995, 
and  related  determinations. 
EFFECTIVE  DATE:  June  2, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell.  Response  and 
Recovery  Directorate.  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-3606. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated  June 
2, 1995.  the  President  declared  a  major 
disaster  under  the  authority  of  the 
Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act  (42  U.S.C. 
5121  etseq.],  as  follows: 

1  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Missouri, 
resulting  from  severe  storms,  hail,  tornadoes 
and  flooding  on  May  13. 1995,  and 
continuing  is  of  sufficient  severity  and 
magnitude  to  warrant  a  major  disaster 
declaration  under  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency  Assistance  Act 
("the  Stafford  Act ").  I.  therefore,  declare  that 
such  a  major  disaster  exists  in  the  State  of 
Missouri. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 


you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 
You  are  authorized  to  provide  I'ublic 
Assistance  and  Hazard  Mitigation  Assistance 
in  the  designated  areas.  Individual 
Assistance  may  be  provided  at  a  later  date, 
if  warranted.  Consistent  with  the  requirement 
that  Federal  assistance  he  supplemental,  any 
Federal  funds  provided  under  the  Stafford 
Act  for  Public  Assistance  and  Hazard 
Mitigation  measures  will  be  limited  to  75 
percent  of  the  total  eligible  and  reasonable 
costs. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance,  42  U.S.C.  5153,  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  for  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148, 1 
hereby  appoint  Warren  M.  Pugh  of  the 
Federal  Emergency  Management  Agency 
to  act  as  the  Federal  Coordinating 
Officer  for  this  declared  disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Missouri  to  have 
been  affected  adversely  by  this  declared 
major  disaster: 

Benton.  Boone,  Cole.  Gasconade.  Franklin, 
Jefferson,  Johnson,  Miller,  St.  Charles.  St. 
Clair.  Ste.  Genevieve  and  St.  Louis  Counties. 
(Catalog  of  Federal  Domestic  Assistance  No. 
83.516.  Disaster  Assistance) 
James  L.  Witt, 
Director. 
|FR  Doc.  95-14542  Filed  6-13-95;  8:45  am) 

BILLING  CODE  6718-02-M 


FEDERAL  MEDIATION  AND 
CONCILIATION  SERVICE 

Grants  Program  Review  and  Advisory 
Committee;  Notice  of  Postponing 
Meeting 

AGENCY:  Federal  Mediation  and 

Conciliation  Service. 

ACTION:  Notice  of  postponing  meeting. 

SUMMARY:  The  Federal  Mediation  and 
Conciliation  Service  announces  the 
postponing  of  the  Grants  Program 
Review  and  Advisory  Committee 
meeting.  The  meeting  was  originally 
scheduled  for  June  19, 1995  through 
June  23. 1995  in  Washington,  DC.  The 
new  meeting  date  for  the  Committee  is 
to  be  announced. 

FOR  FURTHER  INFORMATION  CONTACT: 
Peter  Regner,  Grants  Program  Manager, 
Federal  Mediation  and  Conciliation, 
2100  K  Street  NW..  Washington,  DC 
20427,  (202)  606-8181. 
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Dated:  June  8. 1995. 
John  Calhoun  Wells, 

Director. 

[FR  Doc.  95-14570  Filed  6-13-95:  8:45  am) 

BILLING  CODE  6372-01-M 


FEDERAL  RESERVE  SYSTEM 

Bank  South  Corporation,  Notice  to 
engage  de  novo  in  certain  nonbanking 
activities 

Bank  South  Corporation,  Atlanta, 
Georgia  (Applicant),  has  filed  notice 
pursuant  to  §  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  (BHC  Act)  and  §  225.21  of 
the  Board's  Regulation  Y  (12  CFR 
225.21(a)(2)),  to  engage  de  novo  through 
Bank  South  Securities  Corporation, 
Atlanta.  Georgia  (Company),  a 
subsidiary  of  Applicant,  in 
underwriting,  to  a  limited  extent, 
certain  "private  ownership"  industrial 
development  revenue  bonds,  which  are 
issued  for  the  provision  of  the  following 
governmental  services:  water  facilities, 
sewer  facilities,  solid  waste  disposal 
facilities,  electric  energy  and  gas 
facilities,  and  local  district  heating  or 
cooling  facilities.  Applicant  previously 
has  received  Board  approval  to  engage 
through  Company  in,  among  other 
things,  underwriting  and  dealing  in 
municipal  revenue  bonds  pursuant  to 
the  prudential  limitations  and  other 
conditions  set  forth  in  Citicorp,  J.P. 
Morgan  &■  Co.  Incorporated,  and 
Bankers  Trust  New  York  Corporation, 
73  Federal  Reserve  Bulletin  473  (1987) 
as  modified  by  Order  Approving 
Modifications  to  Section  20  Orders,  75 
Federal  Reserve  Bulletin  751  (1989). 
Bank  South  Corporation,  79  Federal 
Reserve  Bulletin  716  (1993)  ["Bank 
South"). 

Applicant  also  has  requested  limited 
relief  from  a  condition  in  Bank  South  to 
allow  Company  to  underwrite  certain 
unrated  municipal  revenue  bonds. 
Applicant  has  committed  that  Company 
will  comply  with  the  limitations  and 
conditions  previously  relied  on  by  the 
Board  (Letter  Interpreting  Section  20 
Orders,  81  Federal  Reserve  Bulletin  198 
(1995))  except  that  Applicant  proposes 
that  any  single  issue  of  unrated 
municipal  revenue  bonds  underwritten 
by  Company  will  not  exceed  $10 
million. 

Among  the  conditions  to  which 
Applicant  is  subject  pursuant  to  Bank 
South  is  that  any  industrial 
development  bonds  underwritten  by 
Company  will  be  limited  to  "public 
ownership"  industrial  development 
bonds  (i.e..  those  tax  exempt  bonds 
where  the  issuer,  or  the  governmental 


unit  on  behalf  of  which  the  bonds  are 
issued,  is  the  sole  owner,  for  federal 
income  tax  purposes,  of  the  financed 
facility).  Applicant  is  now  seeking 
approval  to  engage  through  Company  in 
underwriting  "private  ownership" 
industrial  development  revenue  bonds 
issued  for  the  provision  of  the 
governmental  services  noted  above, 
pursuant  to  the  same  prudential 
limitations  and  other  conditions  that 
Applicant  agreed  to  in  Bank  South. 

Section  4(c)(8)  of  the  BHC  Act 
provides  that  a  bank  holding  company 
may.  with  Board  approval,  engage  in 
any  activity  which  the  Board,  after  due 
notice  and  opportunity  for  hearing,  has 
determined  (by  order  or  regulation)  to 
be  so  closely  related  to  banking  or 
managing  or  controlling  banks  as  to  be 
a  proper  incident  thereto.  This  statutory 
test  requires  that  two  separate  tests  be 
met  for  an  activity  to  be  permissible  for 
3  bank  holding  company.  First,  the 
Board  must  determine  that  the  activity 
is.  as  a  general  matter,  closely  related  to 
banking.  Second,  the  Board  must  find  in 
a  particular  case  that  the  performance  of 
the  activity  by  the  applicant  bank 
holding  company  may  reasonably  be 
expected  to  produce  public  benefits  that 
outweigh  possible  adverse  effects. 

A  particular  activity  may  be  found  to 
meet  the  "closely  related  to  banking" 
test  if  it  is  demonstrated  that  banks  have 
generally  provided  the  proposed 
activity;  that  banks  generally  provide 
services  that  are  operationally-or 
functionally  similar  to  the  proposed 
activity  so  as  to  equip  them  particularly 
well  to  provide  the  proposed  activity;  or 
that  banks  generally  provide  services 
that  are  so  integrally  related  to  the 
proposed  activity  as  to  require  their 
provision  in  a  specialized  form. 
National  Courier  Ass' n  v.  Board  of 
Governors,  516  F.2d  1229,  1237  (D.C. 
Cir.  1975).  In  addition,  the  Board  may 
consider  any  other  basis  that  may 
demonstrate  that  the  activity  has  a 
reasonable  or  close  relationship  to 
banking  or  managing  or  controlling 
banks.  Board  Statement  Regarding 
Regulation  Y,  49  Federal  Register  806 
(1984). 

Applicant  maintains  that  the  Board 
previously  has  determined  that 
underwriting  private  ownership 
industrial  development  bonds  to  a 
limited  extent  is  closely  related  to 
banking.  J.P.  Morgan  &■  Co. 
Incorporated,  et  ai,  75  Federal  Reserve 
Bulletin  192  (1989)  (1989  Section  20 
Order),  as  modified  fay  Order  dated 
September  21, 1989,  75  Federal  Reserve 
Bulletin  751  (1989)  (Modification 
Order).  Applicant  has  stated,  however 
that  it  will  conduct  the  activity  using 
the  methods  and  procedures,  and 


subject  to  the  prudential  limitations  to 
which  it  agreed  in  Bank  South.  This 
includes  the  Board's  10  percent  revenue 
limitation  on  such  activities,  and  for 
this  reason.  Applicant  contends  that 
approval  of  the  application  would  not 
be  barred  by  section  20  of  the  Glass- 
Steagall  Act  (12  U.S.C  377).  which 
prohibits  the  affiliation  of  a  state 
member  bank  with  any  company 
principally  engaged  in  the  underwriting, 
public  sale,  or  distribution  of  securities. 

In  order  to  satisfy  the  proper  incident 
to  banking  test,  section  4(c)(8)  of  the 
BHC  Act  requires  the  Board  to  find  that 
the  performance  of  the  activity  by 
Company  can  reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interest,  or  unsound  banking 
practices. 

In  this  regard.  Applicant  believes  that 
"private  ownership"  industrial 
development  bonds  issued  for  projects 
that  provide  the  governmental  services 
listed  above  are  substantially  the  same 
from  a  risk  analysis  standpoint  as 
"public  ownership"  industrial 
development  bonds.  Applicant  notes 
that  the  revenue  streams  that  pay  debt 
service  in  the  case  of  both  types  of 
bonds  are  derived  from  fees  collected 
for  providing  services  traditionally 
provided  by  governmental  entities  or 
through  a  contract  between  a  private 
company  and  a  governmental  entity. 
Accordingly,  Applicant  believes  that  the 
prudential  limitations  and  other 
conditions  to  which  it  is  subject 
pursuant  to  Bank  South  are  adequate  to 
mitigate  any  potential  adverse  effects 
that  may  arise  from  the  proposed 
activity.  Applicant  also  believes  that 
approval  of  this  proposal  will  promote 
competition  and  enable  Company  to 
provide  a  wider  range  of  services  and 
added  convenience  to  its  customers. 

In  publishing  the  proposal  for 
comment,  the  Board  does  not  take  a 
position  on  issues  raised  by  the 
proposal.  Notice  of  the  proposal  is 
published  solely  in  order  to  seek  the 
views  of  interested  persons  on  the 
issues  presented  by  the  notice  and  does 
not  represent  a  determination  by  the 
Board  that  the  proposal  meets,  or  is 
likely  to  meet,  the  standards  of  the  BHC 
Act. 

Any  comments  or  requests  for  hearing 
should  be  submitted  in  writing  and 
received  by  William  W.  Wiles, 
Secretary.  Board  of  Governors  of  the 
Federal  Reserve  System.  Washington. 
D.C.  20551.  not  later  than  June  30,  1995. 
Any  request  for  a  hearing  on  this 
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application  must,  as  required  by  § 
262.3(e)  of  the  Board's  Rules  of 
Procedure  (12  CFR  262.3(e)).  be 
accompanied  by  a  statement  of  the 
reasons  why  a  written  presentation 
would  not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

This  notice  may  be  inspected  at  the 
offices  of  the  Board  of  Governors  or  the 
Federal  Reserve  Bank  of  Atlanta. 

E»oani  of  Governors  of  the  Federal  Reserve 
System.  June  8, 1995. 
Jomifer  J.  JohiiMn. 
Depu  ty  Secretary  of  the  Board. 
(FR  Doc.  95-14499  Filed  6-13-95;  8:45  am] 
8ILUNO  C006  t^^o-o^-f 


Commercial  Bancgroup,  Inc,  et  al.; 
Notice  of  Applications  to  Engage  de 
novo  in  Permissible  NontMnking 
Activities 

The  companies  listed  in  this  notice 
have  filed  an  application  under  § 
225.23(a)(1)  of  the  Board's  Regulation  Y 
(12  CFR  225.23(a)(1))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Eacn  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  imdue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  imsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  Ueu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 


hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  June  28,  1995. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley,  Vice  President)  104 
Marietta  Street.  N.W..  Atlanta,  Georgia 
30303: 

1.  Commercial  Bancgroup,  Inc., 
Harrogate,  Termessee;  to  engage  de  novo 
throu^  its  subsidiary,  Tennessee 
Finance  Company,  Inc.,  Harrogate, 
Tennessee,  in  consimaer  finance 
activities,  pursuant  §  225.25(b)(l)(i)  of 
the  Board's  Regulation  Y. 

B.  Federal  Reserve  Bank  of  Kansas 
City  Qohn  E.  Yorke.  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
aty,  Missouri  64198: 

1.  Guaranty  Bancshares,  Inc., 
Oklahoma  City,  Oklahoma;  to  engage  de 
novo  through  its  subsidiary.  First 
Oklahoma  Finance  Company,  Inc.. 
Bethany.  Oklahoma,  in  making  and 
servicing  consumer  finance  loans, 
pursuant  to  §  225.25(b)(l)(ii)  of  the 
Board's  Regulation  Y;  and,  in  the  sale  of 
credit  related  life,  accident,  health  and 
property/casualty  insurance,  directly 
related  to  financing  by  a  finance 
company  subsidiary  pursuant  to  § 
225.25(b)(8)(ii)(A),(B),  and  (C)  of  the 
Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  June  8.  1995. 
Jeimifier  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  95-14498  Filed  6-13-95;  8:45  am] 

BILUNG  CODE  8210-01-F 


Hibemla  Corporation,  et  al.; 
Fonnations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
imder  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 


Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  July  7, 
1995. 

A.  Federal  Reserve  Bank  of  Atlanta 

(Zane  R.  Kelley.  Vice  President)  104 
Marietta  Street.  N.W.,  Atlanta,  Georgia 
30303: 

1.  Hibemia  Corporation,  New 
Orleans,  Louisiana;  to  acquire  100 
percent  of  the  voting  shares  of  Delta 
Bank  &  Trust  Company,  Belle  Chasse, 
Louisiana. 

B.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1.  Davjs  Bancshares,  Inc.,  McClusky, 
North  Dakota;  to  become  a  bank  holding 
company  by  acquiring  at  least  74.7 
percent  of  the  voting  shares  of  First 
National  Bank  of  McClusky,  McClusky, 
North  Dakota. 

C  Federal  Reserve  Bank  of  Dallas 

(Genie  D.  Short,  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

1.  Southwestern  Bancshares,  Inc., 
Glen  Rose,  Texas;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of 
Southwestern  Delaware  Financial 
Corporation,  Dover,  Delaware,  and 
thereby  indirectly  acquire  First  National 
Bank,  Glen  Rose.  Texas. 

In  connection  with  this  application, 
Southwestern  Delaware  Financial 
Corporation,  Dover,  Delaware,  also  has 
applied  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  First  National  Bank, 
Glen  Rose,  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  June  8, 1995. 

Jennifer  J.  Johnson, 

Depu  ty  Secretary  of  the  Board. 

(FR  Doc.  95-14497  Filed  6-13-95;  8:45  am] 

BILUNO  CODE  a210-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Advisory  Committees;  Ad  Hoc 
Advisory  Committee  on  Creutzfeldt- 
Jakob  Disease;  Establishment 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
establishment  by  the  Secretary  of  Health 
and  Human  Services  (the  Secretary),  of 
the  Ad  Hoc  Advisory  Committee  on 
Creutzfeldt-Jakob  Disease. 
DATES:  Authorization  for  the  Committee 
being  established  will  end  on  June  9, 
1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donna  M.  Combs,  Committee 
Management  Office  (HFA-306),  Food 
and  Drug  Administration.  5600  Fishers 
Lane.  Rockville,  MD  20857,  301-443- 
2765. 

SUPPLEMENTARY  INFORMATION:  Under  the 
Federal  Advisory  Committee  Act  of 
October  6, 1972,  Pub.  L.  92-463,  as 
amended  (5  U.S.C.  app.  2),  and  21  CFR 
14.40(b),  FDA  is  announcing  the 
establishment  by  the  Secretary  of  the  Ad 
Hoc  Advisory  Committee  on 
Creutzfeldt-Jacob  Disease. 

The  Ad  Hoc  Advisory  Committee  on 
Creutzfeldt-Jakob  Disease  will  review 
and  evaluate  available  data  concerning 
the  safety  of  blood  products  obtained 
from,  a  donor  who,  after  donation,  was 
diagnosed  with  Creutzfeldt-Jakob 
Disease,  and  make  recommendations 
regarding  the  disposition  of  such  blood 
products  to  the  Commissioner  of  Food 
and  Drugs. 

Dated:  June  12, 1995. 
David  A.  Kessler, 
Commissioner  of  Food  and  Drugs. 
IFR  Doc.  95-14654  Filed  6-12-95;  10:56  amj 

BILLING  CODE  4160-01-F 


Advisory  Committee;  Notice  of  Meeting 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  This  notice  announces  a 
forthcoming  meeting  of  a  public 
advisory  committee  of  the  Food  and 
Drug  Administration  (FDA).  This  notice 
also  summarizes  the  procedures  for  the 
meeting  and  methods  by  which 
interested  persons  may  participate  in 
open  public  hearings  before  FDA's 
advisory  committees. 


FDA  has  established  an  Advisory 
Committee  Information  Hotline  (the 
hotline)  using  a  voice-mail  telephone 
system.  The  hotline  provides  the  public 
with  access  to  the  most  current 
information  on  FDA  advisory  committee 
meetings.  The  advisory  committee 
hotline,  which  will  disseminate  current 
information  and  information  updates, 
can  be  accessed  by  dialing  1-800-741- 
8138  or  301-443-0572.  Each  advisory 
committee  is  assigned  a  5-digit  number. 
This  5-digit  number  will  appear  in  each 
individual  notice  of  meeting.  The 
hotline  will  enable  the  public  to  obtain 
information  about  a  particular  advisory 
committee  by  using  the  committee's  5-  ^ 
digit  number.  Information  in  the  hotline 
is  preliminary  and  may  change  before  a 
meeting  is  actually  held.  The  hotline 
will  be  updated  when  such  changes  are 
made. 

MEETINGS:  The  following  advisory 
committee  meeting  is  announced: 

Ad  Hoc  Advisory  Committee  on 
Creutzfeldt-Jakob  Disease 

Date,  time,  and  place.  June  22,  1995, 
8  a.m.,  Marriott  Hotel — Bethesda, 
Congressional  Salons  I,  II,  and  III,  5151 
Pooks  Hill  Rd.,  Bethesda,  MD. 

Type  of  meeting  and  contact  person. 
Open  committee  discussion,  8  a.m.  to 
11:50  p.m.;  open  public  hearing,  11:50 
a.m.  to  12:50  p.m.,  unless  public 
participation  does  not  last  that  long; 
open  committee  discussion,  12:50  p.m. 
to  5  p.m.;  Linda  A.  Smallwood,  Office 
of  Blood  Research  and  Review,  Center 
for  Biologies  Evaluation  and  Research 
(HFM-350J,  Food  and  Drug 
Administration,  1401  Rockville  Pike, 
Rockville,  MD  20852-1448,  301-594- 
6700,  or  FDA  Advisory  Committee 
Information  Hotline,  1-800-741-8138 
(301^43-0572  in  the  Washington,  DC 
area).  Ad  Hoc  Advisory  Committee  on 
Creutzfeldt-Jakob  Disease  code  12388. 

General  function  of  the  committee. 
The  Committee  will  review  and  evaluate 
available  data  concerning  the  safety  of 
blood  products  obtained  from,  or 
prepared  from  one  or  more  donations 
from,  a  donor  who,  after  donation,  was 
diagnosed  with  Creutzfeldt-Jakob 
Disease  and  make  appropriate 
recommendations  to  the  Commissioner 
of  Food  and  Drugs  regarding  the 
appropriate  disposition  of  such  blood 
products. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  June  16,  1995,  and 
submit  a  brief  statement  of  the  general 


nature  of  the  evidence  or  arguments 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
required  to  make  their  comments. 

Open  committee  discussion.  The 
committee  reviews  and  provides 
recommendations  on  the  public  health 
issue  of  Creutzfeldt-Jakob  Disease 
concerning  blood  products,  especially 
those  derived  from  pooled  plasma. 

FDA  is  giving  less  than  15  days  public 
notice  of  this  Ad  Hoc  Advisory 
Committee  meeting  because  of  the 
urgent  need  to  address  the  potential  risk 
of  this  disease  to  public  health  safety. 
The  agency  decided  that  it  was  in  the 
public  interest  to  hold  this  scientific 
discussion  on  June  22, 1995,  even  if 
there  was  not  sufficient  time  for  the 
customary  15-day  public  notice. 

FDA  public  advisory  committee 
meetings  may  have  as  many  as  four 
separable  portions:  (1)  An  open  public 
hearing,  (2)  an  open  committee 
discussion,  (3)  a  closed  presentation  of 
data,  and  (4)  a  closed  committee 
deliberation.  Every  advisory  committee 
meeting  shall  have  an  open  public 
hearing  portion.  Whether  or  not  it  also 
includes  any  of  the  other  three  portions 
will  depend  upon  the  specific  meeting 
involved.  There  are  no  closed  portions 
for  the  meetings  announced  in  this 
notice.  The  dates  and  times  reserved  for 
the  open  portions  of  each  committee 
meeting  are  listed  above. 

The  open  public  hearing  portion  of 
each  meeting  shall  be  at  least  1  hour 
long  unless  public  participation  does 
not  last  that  long.  It  is  emphasized, 
however,  that  the  1  hour  time  limit  for 
an  open  public  hearing  represents  a 
minimum  rather  than  a  maximum  time 
for  public  participation,  and  an  open 
public  hearing  may  last  for  whatever 
longer  period  the  committee 
chairperson  determines  will  facilitate 
the  committee's  work. 

Public  hearings  are  subject  to  FDA's 
guideline  (subpart  C  of  21  CFR  part  10) 
concerning  the  policy  and  procedures 
for  electronic  media  coverage  of  FDA's 
public  administrative  proceedings, 
including  hearings  before  public 
advisory  committees  under  21  CFR  part 
14.  Under  21  CFR  10.205, 
representatives  of  the  electronic  media 
may  be  permitted,  subject  to  certain 
limitations,  to  videotape,  film,  or 
otherwise  record  FDA's  public 
administrative  proceedings,  including 
presentations  by  participants. 

Meetings  of  advisory  committees  shall 
be  conducted,  insofar  as  is  practical,  in 
accordance  with  the  agenda  published 
in  this  Federal  Register  notice.  Changes 
in  the  agenda  will  be  announced  at  the 
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beginning  of  the  open  portion  of  a 
meeting. 

Any  interested  person  who  wishes  to 
be  assured  of  the  right  to  make  an  oral 
presentation  at  the  open  public  hearing 
portion  of  a  meeting  shall  inform  the 
contact  person  Hsted  above,  either  orally 
or  in  writing,  prior  to  the  meeting.  Any 
person  attending  the  hearing  who  does 
not  in  advance  of  the  meeting  request  an 
opportunity  to  speak  will  be  allowed  to 
make  an  oral  presentation  at  the 
hearing's  conclusion,  if  time  permits,  at 
the  chairperson's  discretion. 

The  agenda,  the  questions  to  be 
addressed  by  the  committee,  and  a 
current  list  of  committee  members  will 
be  available  at  the  meeting  location  on 
the  day  of  the  meeting. 

Transcripts  of  the  open  portion  of  the 
meeting  may  be  requested  in  writing 
from  the  Freedom  of  Information  Office 
(HFI-35).  Food  and  Drug 
Administration,  rm.  12A-16,  5600 
Fishers  Lane.  Rockville,  MD  20857, 
approximately  15  working  days  after  the 
meeting,  at  a  cost  of  10  cents  per  page. 
The  transcript  may  be  viewed  at  the 
Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration, 
rm.  1-23. 12420  Farklawn  Dr., 
Rockville.  MD  20857,  approximately  15 
working  days  after  the  meeting,  between 
the  hours  of  9  a.m.  and  4  p.m..  Monday 
through  Friday.  Summary  minutes  of 
the  open  portion  of  the  meeting  may  be 
requested  in  writing  from  the  Freedom 
of  Information  Office  (address  above) 
beginning  approximately  90  days  after 
the  meeting. 

Dated:  lune  12.  1995. 
David  A.  Kessler, 
Commissioner  of  Food  and  Drugs. 
IFR  Doc.  95-14655  Filed  6-12-95;  10:56  ami 
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Office  of  the  Secretary 
Findings  of  Scientific  Misconduct 

AGENCY:  Office  of  the  Secretary,  HHS. 
ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  Office  of  Research  Integrity  (ORI) 
has  made  final  findings  of  scientific 
misconduct  in  the  following  case: 

Barbara  Jones,  St.  Mary's  Hospital, 
Montreal:  The  Office  of  Research 
Integrity  (ORI)  conducted  an 
investigation  into  possible  scientific 
misconduct  on  the  part  of  Ms.  Barbara 
Jones  while  a  data  coordinator  at  St. 
Mary's  Hospital,  Montreal,  Quebec.  ORI 
concluded  that  Ms.  Jones  committed 
scientific  misconduct  by  falsifying  and 
fabricating  the  dates  of  tests  or 
examinations  required  prior  to  study 


entry  for  two  women  entered  on  the 
Breast  Cancer  Prevention  Trial  (BCPT). 
The  BCPT  is  coordinated  by  the 
National  Surgical  Adjuvant  Breast  and 
Bowel  Project  (NSABP)  and  supported 
by  the  National  Cancer  Institute  and  the 
National  Heart,  Lung,  and  Blood 
Institute.  Because  the  BCPT  is  still  in 
progress,  no  conclusions  or  results  have 
been  published  and  no  clinical 
recommendations  have  been  based  on 
the  results  of  the  study. 

Ms.  Jones  did  not  contest  the  ORI 
findings  or  administrative  actions  which 
require  that,  for  a  period  of  three  years, 
any  institution  which  proposes  Ms. 
Jones'  participation  in  PHS-supported 
research  must  submit  a  supervisory  plan 
designed  to  ensure  the  scientific 
integrity  of  her  contribution.  Ms.  Jones 
is  also  prohibited  from  serving  in  any 
advisory  capacity  to  thePHS  for  a 
period  of  three  years. 
FOR  FURTHER  INFORMATION,  CONTACT: 
Director,  Division  of  Research 
Investigations.  Office  of  Research 
Integrity.  301-443-5330. 
Lyle  VV.  Bivens, 

Director,  Office  ofFesearcb  Integrity. 
IFR  Doc.  95-14505  Filed  6-13-95;  8:45  am) 
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allow  time  to  receive  and  consider 

comments.  Direct  comments  as 

indicated  below. 

ADDRESSES:  For  specific  information  or 

questions  on  the  content  of  a  project 

contact  the  State  contact  listed  for  that 

project. 

Comments  on  a  proposal  or  requests 
for  copies  of  a  proposal  should  be 
addressed  to:  Howard  Rolston, 
Administration  for  Children  and 
Families.  370  L'Enfant  Promenade,  SW.. 
Aerospace  Building.  7th  Floor  West, 
Washington,  DC  20447.  FAX:  (202)  205- 
3598  PHONE:  (202)  401-9220 


Administration  for  Children  and 
Families 

New  and  Pending  Demonstration 
Project  Proposals  Submitted  Pursuant 
to  Section  1 1 1 5(a)  of  the  Social 
Security  Act:  May  1995 

AGENCY:  Administration  for  Children 
and  Families,  HHS. 
ACTION:  Notice. 

SUMMARY:  This  notice  lists  new 
proposals  for  welfare  reform  and 
combined  welfare  reform/Medicaid 
demonstration  projects  submitted  to  the 
Department  of  Health  and  Human 
Services  for  the  month  of  May,  1995. 
Federal  approval  for  the  proposals  has 
been  requested  pursuant  to  section  1115 
of  the  Social  Security  Act.  This  notice 
also  lists  proposals  that  were  previously 
submitted  and  are  still  pending  a 
decision  and  projects  that  have  been 
approved  since  May  1,  1995.  The  Health 
Care  Financing  Administration  is 
publishing  a  separate  notice  for 
Medicaid  only  demonstration  projects. 
COMMENTS:  We  will  accept  written 
comments  on  these  proposals.  We  will, 
if  feasible,  acknowledge  receipt  of  all 
comments,  but  we  will  not  provide 
written  responses  to  comments.  We 
will,  however,  neither  approve  nor 
disapprove  any  new  proposal  for  at  least 
30  days  after  the  date  of  this  notice  to 


SUPPLEMENTARY  INFORMATION: 
I.  Background 

Under  Section  1115  of  the  Social 
Security  Act  (the  Act),  the  Secretary  of 
Health  and  Human  Services  (HHS)  may 
approve  research  and  demonstration 
project  proposals  with  a  broad  range  of 
policy  objectives. 

In  exercising  her  discretionary 
authority,  the  Secretary  has  developed  a 
number  of  policies  and  procedures  for 
reviewing  proposals.  On  September  27, 
1994,  we  published  a  notice  in  the 
Federal  Register  (59  FR  49249)  that 
specified  (1)  The  principles  that  we 
ordinarily  will  consider  when 
approving  or  disapproving 
demonstration  projects  under  the 
authority  in  section  1115(a)  of  the  Act: 
(2)  the  procedures  we  expect  States  to 
u,se  in  involving  the  public  in  the 
development  of  proposed  demonstration 
projects  under  section  1115;  and  (3)  the 
procedures  we  ordinarily  will  follow  in 
reviewing  demonstration  proposals.  We 
are  committed  to  a  thorough  and 
expeditious  review  of  State  requests  to 
conduct  such  demonstrations. 

IL  Listing  of  New  and  Pending 
Proposals  for  the  Month  of  May,  1995 

As  part  of  our  procedures,  we  are 
publishing  a  monthly  notice  in  the 
Federal  Register  of  all  new  and  pending 
proposals.  This  notice  contains 
proposals  for  the  month  of  May.  1995. 

Project  Title:  California— Work  Pays 
Demonstration  Project  (Amendment). 

Description:  Would  amend  Work  Pays 
Demonstration  Project  by  adding 
provisions  to:  reduce  benefit  levels  by 
10%  (but  retaining  the  need  level); 
reduce  benefits  an  additional  15%  after 
6  months  on  assistance  for  cases  with  an 
able-bodied  adult;  time-limit  assistance 
to  able-bodied  adults  to  24  months,  and 
not  increase  benefits  for  children 
conceived  while  receiving  AFDC. 

Date  Received:  3/14/94. 

Type:  AFDC. 

Current  Status:  Pending. 

Contact  Person:  Glen  Brooks,  (916) 
657-3291. 
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Project  Title:  California — Assistance 
Payments  Demonstration  Project 
(Amendment). 

Description:  Would  amend  the 
Assistance  Payments  Demonstration 
Project  by:  exempting  certain  categories 
of  AFDC  families  from  the  State's 
benefit  cuts;  paying  the  exempt  cases 
based  on  grant  levels  in  effect  in 
California  on  November  1, 1992;  and 
renewing  the  waiver  of  the  Medicaid 
maintenance  of  effort  provision  at 
section  1902(c)(1)  of  the  Social  Security 
Act,  which  was  vacated  by  the  Ninth 
Circuit  Court  of  Appeals  in  its  decision 
in  Beno  v.  Sbalala. 

Date  Received:  8/26/94. 
Type:  Qombined  AFDC/Medicaid. 
Current  Status:  Pending. 
Contact  Person:  Michael  C.  Genest, 
(916) 657-3546. 

Project  Title:  California — Work  Pays 
Demonstration  Project  (Amendment). 

Description:  Would  amend  the  Work 
Pays  Demonstration  Project  by  adding 
provisions  to  not  increasing  AFDC 
benefits  to  families  for  additional 
children  conceived  while  receiving 
AFDC. 

Date  Received:  11/9/94. 
Type:  AFDC. 
Current  Status:  Pending. 
Contact  Person:  Eloise  Anderson, 
(916) 657-2598. 

Project  Title:  California — School 
Attendance  Demonstration  Project. 

Description:  In  San  Diego  County, 
require  AFDC  recipients  ages  16-18  to 
attend  school  or  participate  in  JOBS. 
Date  Received:  12/5/94. 
Type:  AFDC. 
Current  Status:  Pending. 
Contact  Person:  Michael  C.  Genest 
(916) 657-3546. 

Project  Title:  California — Incentive  to 
Self-Sufficiency  Demonstration. 

Description:  Statewide,  would  require 
100  hours  CWEP  participation  per 
month  for  JOBS  mandatory  individuals 
who  have  received  AFDC  for  22  of  the 
last  24  months  and  are  working  fewer 
than  15  hours  per  week  after  two  years 
from  JOBS  assessment  and:  have  failed 
to  comply  with  JOBS  without  good 
cause,  have  completed  CWEP  or  are  in 
CWEP  less  than  100  hours  per  month, 
or  have  completed  or  had  an 
opportunity  to  complete  post- 
assessment  education  and  training; 
provide  Transitional  Child  Care  and 
Transitional  Medicaid  to  families  who 
become  ineligible  for  AFDC  due  to 
increased  assets  or  income  resulting 
from  marriage  or  the  reuniting  of 
spouses;  increase  the  duration  of 
sanctions  for  certain  acts  of  fraud. 
Date  Received:  12/28/94. 
Type;  Combined  AFDC/Medicaid. 


Current  Status:  Pending. 
Contact  Person:  Michael  C.  Genest 
(916) 657-3546. 

Project  Title:  Georgia — Work  for 
Welfare  Project. 

Description:  Work  for  Welfare  Project. 
In  10  pilot  counties  would  require  every 
non-exempt  recipient  and  non- 
supporting  parent  to  work  up  to  20 
hours  per  month  in  a  state,  local 
government,  federal  agency  or  nonprofit 
organization;  extends  job  search;  and 
increases  sanctions  for  JOBS 
noncompliance.  On  a  statewide  basis, 
would  increase  the  automobile 
exemption  to  $4,500  and  disregard 
earned  income  of  children  who  are  full- 
time  students. 
Date  Received:  6/30/94. 
Type:  AFDC. 
Current  Status:  Pending. 
Contact  Person:  Nancy  Meszaros, 
(404) 657-3608. 

Project  Title:  Hawaii — Families  Are 
Better  Together 

Description:  Statewide,  would 
eliminate  100-hour,  attachment  to  the 
work  force.  30  day  unemployment  and 
principal  wage  earner  criteria  for  AFDC- 
UP  families. 
Date  Received:  5/22/95. 
Type:  AFDC. 
Current  Status:  New. 
Contact  Person:  Patricia  Murakami. 
(808) 586-5230. 

Project  Title:  Kansas — Actively 
Creating  Tomorrow  for  Families 
Demonstration 

Description:  Would,  after  30  months 
of  participation  in  JOBS,  make  adults 
ineligible  for  AFDC  for  3  years;  replace 
$30  and  V^  income  disregard  with 
continuous  40%  disregard;  disregard 
lump  sum  income  and  income  and 
resources  of  children  in  school;  count 
income  and  resources  of  family 
members  who  receive  SSI;  exempt  one 
vehicle  without  regard  for  equity  value 
if  used  to  produce  income;  allow  only 
half  AFDC  benefit  increase  for  births  of 
a  second  child  to  families  where  the 
parent  is  not  working  and  eliminate 
increase  for  the  birth  of  any  child  if 
families  already  have  at  least  two 
children;  efiminate  100-hour  rule  and 
work  history  requirements  for  UP  cases; 
expand  AFDC  eligibility  to  pregnant 
women  in  1st  and  2nd  trimesters; 
extend  Medicaid  transitional  benefits  to 
24  months;  eliminate  various  JOBS 
requirements,  including  those  related  to 
target  groups,  participation  rate  of  UP 
cases  and  the  20-hour  work  requirement 
limit  for  parents  with  children  under  6; 
require  school  attendance;  require 
minors  in  AFDC  and  NPA  Food  Stamps 
cases  to  live  with  a  guardian;  make  work 
requirements  and  penalties  in  the  AFDC 


and  Food  Stamp  programs  more 
uniform;  and  increase  sanctions  for  not 
cooperating  with  child  support 
enforcement  activities. 

Date  Received:  7/26/94. 

Type:  Combined  AFDC/Medicaid. 

Current  Status:  Pending. 

Contact  Person:  Faith  Spencer.  (913) 
296-0775. 

Project  Title:  Maine — Project 
Opportunity. 

Description:  Increase  participation  in 
Work  Supplementation  to  18  months; 
use  Work  Supplementation  for  any 
opening;  use  diverted  grant  funds  for 
vouchers  for  education,  training  or 
support  services;  and  extend 
transitional  Medicaid  and  child  care  to 
24  months. 

Date  Received:  8/5/94. 

Type:  Combined  AFDC/Medicaid. 

Current  Status:  Pending. 

Contact  Person:  Susan  L.  Dustin.  (207) 
287-3106. 

Project  Title:  Maryland — Welfare 
Reform  Project. 

Description:  Statewide,  require  minor 
parents  to  reside  with  a  guardian; 
eliminate  increased  AFDC  benefit  for 
additional  children  conceived  while 
receiving  AFDC,  with  provision  for 
third  party  payment  or  voucher/vendor 
payment  for  amount  of  the  difference 
make  rent  vendor  payments  to  local 
housing  authority  when  delinquency 
exceeds  30  days;  and  issue  AFDC 
benefits  14  days  after  date  of 
application.  In  pilot  sites,  eliminate 
JOBS  exemptions  for  having  a  child 
under  age  3  and  for  having  a  medical 
disability  of  more  than  12  months, 
unless  the  recipient  applies  for  SSI; 
require  ablerbodied  recipients  who  have 
received  AFDC  for  3  months  to  meet  a 
work  requirement  (unless  there  is  good 
cause)  which  will  consist  of  full-time 
unsubsidized  employment,  30  hours  of 
subsidized  employment,  or  a  total  of  at 
least  20  hours  of  community  service  and 
employment;  impose  full-family 
sanction  when  JOBS  non-exempt  parent 
fails  to  comply  with  JOBS  for  6  months 
and  require  parent  to  comply  with  JOBS 
for  30  days  before  reopening  case; 
provide  three  more  months  of  aid 
through  a  third  party  payment  after  full- 
family  sanction  is  imposed;  eliminate 
work  supplementation  program 
restriction  from  filling  unfilled 
positions;  eliminate  work  history  and 
100-hour  rule  requirements  for  AFDC- 
UP;  require  minimum  of  20  hours  of 
CWEP  after  three  months  of  benefit 
receipt;  disregard  stepparent  income  if 
below  100%  of  poverty,  reduce  grant  by 
50  percent  of  need  standard  if  income 
is  tetween  100  and  150%  of  poverty, 
and  make  case  ineligible  if  income  is 
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above  150%  of  poverty;  base  grant  for 
families  with  earnings  at  85  percent  of 
difference  between  need  standard  and 
earnings;  increase  both  auto  and 
resource  limits  to  $5000;  disregard 
income  of  dependent  children;  provide 
one-time  payment  in  lieu  of  AFIXi; 
benefits;  require  teen  parents  to  attend 
family  health  and  parenting  classes; 
extend  JOBS  services  to  unemployed 
non-custodial  parents;  and  cash-out 
food  stamps  for  work  supplementation 
cases. 

Date  Received:  3/1/94  and  5/16/95 
(Amendments). 

Type:  AFDC. 

Current  Status:  New  (Amendments). 

Contact  Person:  Katherine  L.  Cook, 
(410) 767-7338. 

Project  Title:  Massachusetts — Welfare 
Reform  '95. 

Description:  Statewide,  would  limit 
AFDC  assistance  to  24  months  in  a  60- 
month  period,  with  provisions  for 
extensions,  for  all  non-exempt 
recipients;  reduce  benefits  for  non- 
exempt  recipients  by  2.75  percent, 
while  increasing  earned  income 
disregard  to  $30  and  one-half 
indefinitely;  establish  the  Work  Program 
designed  to  end  cash  assistance  to  non- 
exempt  families,  requiring  recipients 
who  cannot  find  at  least  20  hours  per 
week  of  paid  employment  after  60  days 
of  AFDC  receipt  to  do  community 
service  and  job  search  to  earn  a  cash 
"subsidy"  that  would  make  family 
income  equal  to  applicable  payment 
standard;  fund  subsidized  jobs  from 
value  of  AFDC  grant  plus  cash  value  of 
Food  Stamps  for  limited  number  of 
volunteer  recipients;  sanction 
individuals  who  fail  to  comply  with  the 
Work  Program  by  a  reduction  in 
assistance  equal  to  the  parent's  portion 
of  the  grant;  establish  an  Employment 
Development  Plan  (EDP)  for  non-exempt 
participants  not  required  to  participate 
in  the  Work  Program,  requiring 
community  service  for  second  failure  to 
comply  with  EDP  and  full-family 
sanction  for  second  failure  to  comply 
with  community  service;  require  teen 
parents  to  live  with  guardian  or  in 
supportive  living  arrangements  and 
attend  school;  require  children  under 
age  14  to  attend  school;  eliminate 
grandparent-deeming;  strengthen 
paternity  establishment  requirements 
and  allow  the  IV-D  agency  to  determine 
if  participants  are  cooperating;  allow 
courts  to  order  parents  unable  to  pay 
child  support  to  community  service 
programs;  exclude  from  the  grant 
calculation  children  bom  to  mothers 
while  on  AFDC;  require  child 
immunization;  pay  rent  directly  to 
landlords  where  caretaker  has  fallen 


behind  six  weeks  in  payments;  increase 
asset  level  to  $2,500;  increase  equity 
value  of  a  vehicle  to  $5,000;  establish 
wage  assignment  in  cases  of  fraud  or 
other  overpayments;  increased  penalties 
for  individuals  who  commit  fraud, 
release  AFDC  fraud  conviction 
information  to  Department  of  Revenue 
and  the  Social  Security  Administration 
for  cross-check,  and  deny  benefits  to 
individuals  with  an  outstanding  default 
warrant  issued  by  a  State  court;  allow 
State  to  issue  a  clothing  allowance 
voucher  for  each  child;  disregard  the 
first  $600  of  lump  sum  income;  require 
direct  deposit  of  benefits  for  recipients 
with  bank  accounts;  and  disregard  the 
100-hour  rule  for  eligibility  for  two- 
parent  families. 

Date  Received:  4/4/95. 

Type:  AFDC. 

Current  Status:  Pending. 

Contact  Person:  Valerie  Foretra,  (617) 
348-5508. 

Project  T/f/e;  Mississippi — A  New 
Direction  Demonstration  Program — 
Amendment. 

Description:  Statewide,  would  amend 
previously  approved  New  Direction 
Demonstration  Program  by  adding 
provision  that  a  family's  benefits  would 
not  increase  as  a  result  of  additional 
children  conceived  while  receiving 
AFDC. 

Date  Received:  2/17/95. 

Type:  AFDC. 

Current  Status:  Pending. 

Contact  Person:  Larry  Temple,  (601) 
359-4476. 

Project  Title:  New  Hampshire — 
Earned  Income  Disregard  Demonstration 
Project. 

Description:  AFDC  applicants  and 
recipients  would  have  the  first  $200 
plus  V2  the  remaining  earned  income 
disregarded. 

Date  Received:  9/20/93. 

Type:  AFDC. 

Current  Status:  Pending. 

Contact  Person:  Avis  L.  Crane,  (603) 
271-4255. 

Waiver  Title:  New  Mexico — Untitled 
Project. 

Description:  Would  increase  vehicle 
asset  limit  to  $4,500;  disregard  earned 
income  of  students;  develop  an  AFDC 
Intentional  Program  Violation  procedure 
identical  to  Food  Stamps;  and  allow  one 
individual  to  sign  declaration  of 
citizenship  for  entire  case. 

Date  Received:  7/7/94. 

Type:  AFDC. 

Current  Status:  Pending. 

Contact  Person:  Scott  Chamberlin, 
(505) 827-7254. 

Project  Title:  North  Dakota — ^Training, 
Education,  Employment  and 
Management  Project. 


Description:  Would  require  families  to 
develop  a  social  contract  specifying 
time-limit  for  becoming  self-sufficient; 
combine  AFDC,  Food  Stamps  and 
LIHEAP  into  single  cash  payment  with 
simplified  uniform  income,  expense  and 
resource  exclusions;  increase  income 
disregards  and  exempt  stepparent's 
income  for  six  months;  increase 
resource  limit  to  $5,000  for  one 
recipient  and  $8,000  for  families  with 
two  or  more  recipients;  exempt  value  of 
one  vehicle;  eliminate  100-hour  rule  for 
AFDC-UP;  impose  a  progressive 
sanction  for  non-cooperation  in  JOBS  or 
with  child  support;  require  a  minimum 
of  32  hours  of  paid  employment  and 
non-paid  work;  require  participation  in 
EPSDT;  and  eliminate  child  support 
pass-through. 

Date  Received:  9/9/94. 

Type:  AFDC. 

Current  Status:  Pending. 

Contact  Person:  Kevin  Iverson,  (701) 
224-2729. 

Project  Title:  Oregon — Expansion  of 
the  Transitional  Child  Care  Program. 

Description:  Provide  transitional  child 
care  benefits  without  regard  to  months 
of  prior  receipt  of  AFDC  and  provide 
benefits  for  24  months. 

Date  Received:  8/8/94. 

Type:  AFDC. 

Current  Status:  Pending. 

Contact  Person:  Jim  Neely,  (503)  945- 
5607. 

Waiver  Title:  Oregon — Increased 
AFDC  Motor  Vehicle  Limit. 

Description:  Would  increase 
automobile  asset  limit  to  $9,000. 

Date  Received:  11/12/93. 

Type:  AFDC. 

Current  Status:  Pending. 

Contact  Person:  Jim  Neely,  (503)  945- 
5607. 

Project  Title:  Pennsylvania — School 
Attendance  Improvement  Program. 

Description:  In  7  sites,  would  require 
school  attendance  as  condition  of 
eligibility. 

Date  Received:  9/12/94. 

Type:  AFDC. 

Current  Status:  Pending. 

Contact  Person.-Patricia  H.  O'Neal, 
(717) 787-4081. 

Project  Title:  Pennsylvania — Savings 
for  Education  Program. 

Description:  Statewide,  would  exempt 
as  resources  college  savings  bonds  and 
funds  in  savings  accounts  earmarked  for 
vocational  or  secondary  education  and 
disregard  interest  income  earned  from 
such  accounts. 

Date  Received:  12/29/94. 

Type:  AFDC. 

Current  Status:  Pending. 

Contact  Person:  Patricia  H.  O'Neal, 
(717)  787^081. 


Project  Title:  Texas — Promoting  Child 
Health  in  Texas. 

Description:  Statewide,  would  require 
that  children  age  5  and  under  be 
immunized. 

Date  Received:  4/11/95. 

Type:  AFDC. 

Current  Status:  Pending. 

Contact  Person:  Kent  Gummerman 
(512)  450-3743. 

Project  Title:  Utah — Single  Parent 
Employment  Demonstration  Program 
(Amendments). 

Description:  In  designated  pilot  sites, 
would  amend  previously  approved 
Single  Parent  Employment 
Demonstration  Project  by  applying  full- 
family  sanction  for  repeated  non- 
participation  in  JOBS;  and,  for  two  years 
after  leaving  AFDC,  provide  transitional 
JOBS  support  services,  expanded 
inconifa  disregards  and  auto  equity 
limits  for  Food  Stamps,  and  optional 
Food  Stamp  cash-out. 

Date  Received:  5/17/95. 

Type:  AFDC. 

Current  Status:  New. 

Contact  Person:  Bill  Biggs,  (801)  538- 
4337. 

Project  Title:  Virginia — Virginia 
Independence  Program. 

Description:  Statewide,  would 
provide  one-time  diversion  payments  to 
qualified  applicants  instead  of  AFDC; 
change  first  time  JOBS  non-compliance 
sanction  to  at  least  one  month 
continuing  until  compliance  and 
remove  conciliation  requirement;  make 
paternity  establishment  within  6 
months  a  condition  of  eligibility; 
suspend  grant  if  mother  is  not 
cooperating  in  paternity  establishment; 
require  minor  parents  to  live  with  adult 
guardian;  eliminate  benefit  increase  for 
children  born  while  a  family  receives 
AFDC;  require  AFDC  caretakers  without 
a  high  school  diploma,  aged  24  and 
under,  and  children,  aged  18  and  under, 
to  attend  school:  require  child 
immunization;  allow  $5,000  resource 
exemption  for  savings  for  starting 
business;  increase  Transitional  Child 
Care  and  Transitional  Medicaid 
eligibility;  and  eliminate  deeming 
requirement  for  aliens  when  their 
sponsor  receives  food  stamps.  Also,  VIP 
would  phase  in  statewide  over  4  years 
a  work  component  (VIEW)  that  will 
require  participants  to  sign  an 
Agreement  of  Personal  Responsibility  as 
a  condition  of  eligibility;  assign 
participants  to  a  work  activity  within  90 
days  of  benefit  receipt;  time-limit  AFDC 
benefits  to  24  consecutive  months; 
increase  earned  income  disregards  for 
continued  eligibility  up  to  the  federal 
poverty  level:  disregard  value  of  one 
vehicle  up  to  $7,500:  provide  12  months 


transitional  transportation  assistance; 
modify  current  JOBS  participation 
exemption  criteria;  eliminate  limitation 
on  job  search;  assign  participants 
involuntarily  to  subsidized  work 
placements;  apply  full-family  sanction 
for  refusal  to  cooperate  with  work 
programs;  subject  unemployed  parents 
to  same  work  requirements  as  single 
recipients;  and  provide  employer 
subsidies  from  AFDC  plus  the  value  of 
Food  Stamps. 

Date  Received:  12/2/94  and  3/28/95 
(Amendments). 

Type:  Combined  AFDC/Medicaid. 

Current  Status:  Pending. 

Contact  Person:  Barbara  Cotter,  (804) 
692-1811. 

Project  Title:  Washington — Success 
Through  Employment  Program. 

Description:  Statewide,  would 
eliminate  the  100-hour  rule  for  AFDC- 
UP  families;  impose  a  10  percent  grant 
reduction  for  AFDC  recipients  who  have 
received  assistance  for  48  out  of  60 
months,  and  impose  an  additional  10 
percent  grant  reduction  for  every 
additional  12  months  thereafter,  and 
budget  earnings  against  the  original 
payment  standard;  and  hold  the  food 
stamp  benefit  level  constant  for  cases 
whose  AFDC  benefits  are  reduced  due 
to  length  of  stay  on  assistance. 

Date  Received:  2/1/95. 

Type:  AFDC. 

Current  Status:  Pending. 

Contact  Person:  Liz  Begert  Dunbar, 
(206) 438-8350. 

Project  Title:  West  Virginia — Joint 
opportunities  for  independence  (JOIN). 

Description:  Statewide,  would  require 
one  parent  in  an  unemployed  AFDC-UP 
applicant  or  recipient  case,  with 
exceptions,  to  participate  38  hours  per 
week  in  work  and  job  search  activities; 
sanction  the  entire  family  when  an 
individual  does  not  comply;  deny  Food 
Stamps  to  sanctioned  families  and  deny 
Medicaid  to  sanctioned  adults,  except 
for  pregnant  women;  and  freeze  the 
level  of  Food  Stamps  benefits  for 
sanctioned  families  at  the  pre-sanction 
level. 

Date  Received:  4/11/95. 

Type:  Combined  AFDC/Medicaid. 

Current  Status:  Pending. 

Contact  Person:  Sharon  Paterno  (304) 
558-3186. 

Project  Title:  Wisconsin — Self 
Sufficiency  First  (SSF). 

Description:  Statewide,  would  require 
applicant  adults,  as  a  condition  of 
eligibility,  to  meet  with  a  financial 
planning  resource  specialist  prior  to 
completing  an  application  to  examine 
alternatives  to  welfare;  with  some 
exceptions.  If  the  applicant  still  wants 
to  apply  for  assistance,  as  a  condition  of 


eligibility,  individual  must  engage  in  at 
least  60  hours  of  JOB  search  activities 
during  the  30  day  application  period. 
Would  also  limit  JOBS  exemptions. 

Date  Received:  4/18/95. 

Type:  AFDC. 

Current  Status:  Pending. 

Contact  Person:  Jean  Shell  (608)  266- 
0613. 

Project  Title:  Wisconsin — Pay  for 
Performance  (PFP). 

Description:  Statewide,  adult 
recipients  will  be  required  to  participate 
in  JOBS  up  to  40  hours  per  week;  for 
each  hour  of  non-participation  the 
AFDC  grant  will  be  reduced  by  the 
federal  minimum  wage  rate;  if  the  AFDC 
grant  is  fully  exhausted  then  the 
remaining  sanction  will  be  taken  against 
the  Food  Stamp  (FS)  allotment;  FS 
allotments  will  not  be  adjusted  to 
account  for  AFDC  reductions  resulting 
from  not  participating  in  JOBS 
activities;  if  hours  of  participation  fall 
below  25%  of  assigned  hours  without 
good  cause  then  no  AFDC  grant  will  be 
awarded  and  the  FS  amount  will  be  $10. 
Would  also  limit  JOBS  exemptions. 

Date  Received:  4/18/95. 

Type:  AFDC. 

Current  Status:  Pending. 

Contact  Person:  Jean  Sheil  (608)  266- 
0613. 

in.  Listing  of  Approved  Proposals  Since 
May  1, 1995 

Project  Title:  Arizona — Employing 
and  Moving  People  Off  Welfare  and 
Encouraging  Responsibility  Program. 

Contact  Person:  Elliot  Hibbs,  (602) 
542-4702. 

Project  Title:  Delaware:  A  Better 
Chance. 

Contact  Person:  Elaine  Archangelo, 
(302)  577-4400. 

rV.  Requests  for  Copies  of  a  Proposal 

Requests  for  copies  of  an  AFDC  or 
combined  AFDC/Medicaid  proposal 
should  be  directed  to  the 
Administration  for  Children  and 
Families  (ACF)  at  the  address  listed 
above.  Questions  concerning  the  content 
of  a  proposal  should  be  directed  to  the 
State  contact  listed  for  the  proposal. 

(Catalog  of  Federal  Domestic  Assistance 
Program,  No.  93562;  Assistance  Payments — 
Research.) 

Dated:  June  7, 1995. 
Howard  Rolston. 

Director,  Office  of  Policy  and  Evaluation. 
[FR  Doc.  95-14571  Filed  6-13-95;  8:45  ami 

BILUNG  CODE  41S4-01-P 


31316 


Federal  Register  /  Vol.  60.  No.  114  /  Wednesday,  June  14.  1995  /  Notices 


Federal  Register  /  Vol.  60,  No.  114  /  Wednesday,  June  14,  1995  /  Notices 


31317 


Centers  for  Disease  Control  and 
Prevention 

[Announcement  557] 

Cooperative  Agreement  for 
Occupational  Safety  and  Healtti 
Silicosis  Prevention  Partnership 

Introduction 

The  Centers  for  Disease  Control  and 
Prevention  (CDC),  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH).  announces  the  availability  of 
hmds  for  fiscal  year  (FY)  1995  for  a 
cooperative  agreement  program  for 
occupational  safety  and  health  silicosis 
prevention  partnCTship. 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  Healthy  People  2000,  a 
PHS-led  national  activity  to  reduce 
morbidity  and  mortality  and  improve 
the  quahty  of  life.  This  aimouncement 
is  related  to  the  priority  area  of 
Occupational  Safety  and  Health.  (For 
ordering  Healthy  People  2000  see  the 
Section  Where  To  Obtain  Additional 
Information.) 

Authority 

This  program  is  authorized  under 
Sections  20(a)  and  22(e)(7)  of  the 
Occupational  Safety  and  Health  Act  of 
1970  [29  U.S.C.  P59(a)  and  671(e)(7)l. 

Smoke-Free  Work|«iace 

The  PHS  strongly  encourages  all  grant 
recipients  to  provide  a  smoke- free 
workplace  and  promote  the  nonuse  of 
all  tobacco  products,  and  Public  Law 
103-227,  the  Pro-Children  Act  of  1994, 
prohibits  smoking  in  certain  facilities 
that  receive  Federal  funds  in  which 
education,  library,  day  care,  health  care, 
and  early  childhood  development 
services  are  provided  to  children. 

Eligible  Applicants 

Apphcations  may  be  submitted  by 
public  and  private,  non-profit  and  for- 
profit  organizations  and  governments 
and  their  agencies.  Thus,  universities, 
colleges,  research  institutions,  hospitals, 
other  public  and  private  organizations. 
State  and  local  health  departments  or 
their  bona  fide  agents,  federally 
recognized  Indian  tribal  governments. 
Indian  tribes  or  Indian  tribal 
organizations,  and  small,  minority-  and/ 
or  women-owned  businesses  are  eligible 
to  apply. 

Availability  of  Funds 

Approximately  $250,000  is  available 
in  FY  1995  to  fund  one  to  two  awards. 
It  is  expected  that  the  award(s)  will 
begin  on  or  about  September  30,  1995, 
for  a  12-month  budget  period  within  a 


project  period  of  up  to  three  years. 
Funding  estimates  may  vary  and  are 
subject  to  change. 

Continuation  awards  within  the 
project  period  will  be  made  on  the  basis 
of  satisfactory  progress  and  the 
availability  of  funds. 

PuqKMe 

The  purpose  of  this  agreement  is  to 
conduct  a  program  of  applied  research 
to  identify  barriers  to  the  successful 
application  of  recognized  prevention 
methods  and  identify  effective  measures 
that  will  promote  the  prevention  of 
silicosis. 

Potential  areas  of  exploration  include, 
but  are  not  limited  to:  (1)  Work 
organization  and  behavioral  factors 
which  influence  the  acceptance  of  (or 
resistance  to)  occupational  exposure  to 
silica  dust;  (2)  economic  incentives  and 
disincentives  for  sihcosis  prevention, 
especially  those  which  are  built  into 
existing  or  alternative  systems  for 
controlling  dust  exposures,  providing 
health  care,  purchasing  insurance,  and 
compensating  disabled  workers;  (3) 
educational  materials  and  technical 
manuals  available  to  workers, 
employers,  and  design  engineers  with 
roles  in  preventing  silicosis;  and  (4) 
successes  and  shortcomings  of  current 
inspection  and  enforcement  activities. 
Exploration  of  these  areas  will  require  a 
variety  of  approaches  which  might 
include  scientific  comparisons  of  the 
effectiveness  of  alternative  prevention 
strategies,  including  lessons  learned 
from  5ie  control  of  other  hazardous 
materials;  statistical  analyses  of  existing 
data;  focus  groups;  and  theoretical  and 
observational  studies  by  behavioral  and 
other  social  scientists,  engineers,  and 
educators. 

Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
will  be  responsible  for  conducting 
activities  imder  A.(Recipient  Activities), 
and  CDC/NIOSH  will  be  responsible  for 
conducting  activities  under  B.(CDC/ 
NIOSH  Activities). 

A.  Recipient  Activities 

1.  Identify  existing  barriers  to 
implementation  of  known  effective 
silicosis  prevention  methods  based  on 
available  information  and  on  data 
collected  as  a  part  of  this  agreement, 
when  necessary. 

2.  Identify  potential  promotion 
strategies  to  test  for  their  effectiveness 
in  removing  the  barriers  to  successful 
prevention  of  silicosis. 

3.  Develop  and  carry  out  protocols  for 
implementing  and  evaluating  the 
effectiveness  of  the  selected  promotion 


methods  in  various  exposure  situations 
for  which  they  were  designed. 

4.  Based  on  the  results  of  testing  the 
promotion  strategies  and  available  data 
from  any  sources  deemed  appropriate, 
recommend  effective  measures  or 
programs  (sets  of  measures)  available 
and  applicable  for  use  and  that  others 
can  tdce  for  improved,  broad 
implementation  of  silicosis  preventions. 
These  measures  should  be  comprised  of 
the  most  effective  job-  and  industry- 
specific  actions,  based  on  their  ability  to 
remove  the  barriers  to  silicosis 
prevention,  actually  result  in  a 
reduction  of  silica  exposure,  and 
prevent  silicosis. 

B.  CDC/NIOSH  Activities 

1.  Participate  in  selection  of  strategies 
most  appropriate  for  testing; 

2.  Assist  in  the  development  of  the 
overall  plan  of  study  design  for  this 
project;  lending  technical  expertise  on 
industrial  hygiene,  control  technology 
engineering,  education,  information 
dissemination,  behavioral  and  social 
science,  human  factors,  intervention 
(i.e..  program)  evaluation,  both 
qualitative  and  quantitative  research 
methods;  and 

3.  Provide  assistance  on  the  methods 
for  the  collection  of  data,  including 
participating  in  field  studies,  as  well  as 
in  the  analysis  and  publication  of  data 
related  to  the  project. 

Evaluation  Criteria 

Applications  will  be  reviewed  and 
evaluated  according  to  the  following 
criteria: 

1.  Responsiveness  to  the  application 
content  specified  above,  as  well  as 
demonstration  of  an  understanding  of 
the  objectives  of  the  proposed 
cooperative  agreement,  and  the 
relevance  of  the  proposal  to  the 
objectives.  (40%) 

2.  Feasibility  of  meeting  the  proposed 
objectives  of  the  cooperative  agreement, 
including  a  proposed  schedule  for 
initiating  and  accomplishing  each  of  the 
objectives  of  the  cooperative  agreement, 
and  a  proposed  method  for  evaluating 
the  accomplishments.  (20%) 

3.  Training  and  experience  of  the 
proposed  Program  Director  and  staff, 
demonstrating  that  the  Program  Director 
is  a  recognized  technical  expert 
appropriate  to  the  task  and  staff  has 
training  or  experience  sufficient  to 
accomplish  the  proposed  objectives. 

(20%) 

4.  The  extent  to  which  the  institution 
has  a  program  of  recognized, 
documented  expertise  in  publication, 
information  collection,  and  information 
dissemination  in  the  area  of  preventing 
occupational  disease.  (10%) 


5.  Efficiency  of  resources  and 
uniqueness  of  program  including  the 
efficient  use  of  existing  and  proposed 
personnel  with  assurance  of  a  major 
time  commitment  of  the  Program 
Director  to  the  program.  Evidence  of 
partnership  or  collaboration  with 
outside  organizations  (e.g.,  universities, 
industries,  or  government  agencies) 
using  shared  resources  toward  common 
goals.  (10%) 

6.  The  extent  to  which  the  program 
budget  is  reasonable,  clearly  justified, 
and  consistent  with  the  intended  use  of 
funds.  (Not  Scored) 

Executive  Order  12372 

This  program  is  not  subject  to  the 
Executive  Order  12372  review. 

Public  Health  System  Reporting 
Requirements 

This  program  is  not  subject  to  the 
Public  Health  System  Reporting 
Requirements. 

Catalog  of  Federal  Domestic  Assistance 
Number 

The  Catalog  of  Federal  Domestic 
Assistance  Number  for  this  program  is 
93.262. 

Other  Requirements 

Paperwork  Reduction  Act 

Programs  that  involve  the  collection 
of  information  from  10  or  more 
individuals  and  funded  by  the 
cooperative  agreement  will  be  subject  to 
review  and  approval  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act. 

Human  Subjects 

If  the  proposed  project  involves 
research  on  human  subjects,  the 
applicant  must  comply  with  the 
Department  of  Health  and  Human 
Services  Regulations,  45  CFR  Part  46, 
regarding  the  protection  of  human 
subjects.  Assurance  must  be  provided  to 
demonstrate  that  the  program  will  be 
subject  to  initial  and  continuing  review 
by  an  appropriate  institutional  review 
committee.  The  applicant  will  be 
responsible  for  providing  assurance  in 
accordance  with  the  appropriate 
guidelines  and  form  provided  in  the 
application  kit. 

In  addition  to  other  applicable 
committees,  Indian  Health  Service  (IHS) 
institutional  review  committees  also 
must  review  the  project  if  any 
component  of  IHS  will  be  involved  or 
will  support  the  research.  If  any 
American  Indian  community  is 
involved,  its  tribal  government  must 
also  approve  that  portion  of  the  project 
applicable  to  it. 


Application  Submission  and  Deadline 

The  original  and  two  copies  of  the 
application  PHS  Form  5161-1  (Revised 
7/92,  OMB  Number  0937-0189)  must  be 
submitted  to  Henry  S.  Cassell,  III.  Grants 
Management  Officer,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC),  Mailstop 
E-13.  255  East  Paces  Ferry  Road.  NE. 
Room  300,  Atlanta,  GA  30305.  on  or 
before  July  26, 1995. 

1.  Deaaline:  Applications  will  be 
considered  as  meeting  the  deadline  if 
they  are  either: 

(a)  Received  on  or  before  the  deadline 
date;  or 

(b)  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  objective  review  group.  (Applicants 
must  request  a  legibly  dated  U.S.  Postal 
Service  postmark  or  obtain  a  legibly 
dated  receipt  from  a  commercial  carrier 
or  U.S.  Postal  Service.  Private  metered 
postmarks  will  not  be  acceptable  as 
proof  of  timely  mailing). 

2.  Late  Applications:  Applications 
which  do  not  meet  the  criteria  in  l.(a) 
or  l.(b)  above  are  considered  late 
applications.  Late  applications  will  not 
be  considered  in  the  current 
competition  and  will  be  returned  to  the 
applicant. 

Where  To  Obtain  Additional 
Information 

To  receive  additional  written 
information,  call  (404)  332-4561.  You 
will  be  asked  to  leave  your  name, 
address,  and  telephone  number  and  will 
need  to  refer  to  Announcement  Number 
557.  You  will  receive  a  complete 
program  description,  information  on 
application  procedures,  and  application 
forms. 

If  you  have  questions  after  reviewing 
the  contents  of  all  the  documents, 
business  management  technical 
assistance  may  be  obtained  from  Oppie 
Byrd,  Grants  Management  Specialist, 
Grants  Management  Branch. 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control  and  Prevention 
(CDC),  255  East  Paces  Ferry  Road.  NE., 
Room  300,  Atlanta,  GA  30305. 
telephone  (404)  842-6546. 
Programmatic  technical  assistance  may 
be  obtained  from  Michael  A.  McCawley. 
Ph.D.,  Environmental  Investigations 
Branch,  Division  of  Respiratory  Disease 
Studies,  National  Institute  for 
Occupational  Safety  and  Health,  Centers 
for  Disease  Control  and  Prevention 
(CDC),  1095  Willowdale  Road, 
Morgantown,  WV  26505-2888. 
telephone  (304)  285-5744. 

Please  refer  to  Announcement  557 
when  requesting  information  and 
submitting  an  application. 


Potential  applicants  may  obtain  a 
copy  of  Healthy  People  2000  (Full 
Report,  Stock  No.  017-O01-O0474-O)  or 
Healthy  People  2000  (Summary  Report, 
Stock  No.  017-001-00473-1)  referenced 
in  the  Introduction  Section  through  the 
Superintendent  of  Documents, 
Government  Printing  Office, 
Washington,  IX:  20402-9325,  telephone 
(202) 512-1800. 

Dated:  June  8,  1995. 
Diane  D.  Porter, 

Acting  Director,  National  Institute  for 
Occupational  Safety  and  Health.  Centers  for 
Disease  Control  and  Prevention  (CDC). 
jFR  Doc.  95-14491  Filed  6-13-95;  8:45  am) 

BiLUNG  CODE  4t63-1»-P 

[Announcement  571] 

Prevention  of  Silicosis  in  Surface 
Miners 

Introduction 

The  Centers  for  Disease  Control  and 
Prevention  (CIX:)  announces  the 
availability  of  fiscal  year  (FY)  1995 
funds  for  a  cooperative  agreement 
program  for  prevention  of  silicosis  in 
surface  miners. 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  Healthy  People  2000,  a 
PHS-led  national  activity  to  reduce 
morbidity  and  mortality  and  improve 
the  quality  of  life.  This  announcement 
is  related  to  the  priority  area  of 
Occupational  Safety  and  Health 
(Objective  10.11).  (For  ordering  a  copy 
of  Healthy  People  2000,  see  the  Section 
Where  to  Obtain  Additional 
Information.) 

Authority 

This  program  is  authorized  under 
sections  20(a)  and  22(e)(7)  of  the 
Occupational  Safety  and  Health  Act  of 
1970  (29  U.S.C.  669(a)  and  671(e)(7)) 
and  Section  501(g)  of  the  Federal  Mine 
Safety  and  Health  Act  (30  U.S.C.  951(g)). 

Smoke-Free  Workplace 

The  PHS  strongly  encourages  all  grant 
recipients  to  provide  a  smoke-free 
workplace  and  promote  the  nonuse  of 
all  tobacco  products,  and  Pubhc  Law 
103-227,  the  Pro-Children  Act  of  1994. 
prohibits  smoking  in  certain  facilities 
that  receive  Federal  funds  in  which 
education,  library,  day  care,  heahh  care, 
and  early  childhood  development 
services  are  provided  to  children. 

Eligible  Applicants 

Applications  may  be  submitted  by 
public  and  private,  non-profit  and  for- 
profit  organizations  and  governments 
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and  their  agencies.  Thus,  universities, 
colleges,  research  institutions,  hospitals, 
other  public  and  private  organizations. 
State  and  local  governments  or  their 
bona  fide  agents,  federally  recognized 
Indian  tribal  governments,  Indian  tribes 
or  Indian  tribal  organizations,  and 
small,  minority-  and/or  women-owned 
businesses  are  eligible  to  apply. 

Availability  of  Funds 

Approximately  $85,000  is  available  in 
FY  95  to  fund  one  award.  It  is  expected 
that  the  awards  will  begin  on  or  about 
September  30. 1995,  and  will  be  made 
for  a  12-month  budget  period  within  a 
project  period  of  up  to  three  years. 
Funding  estimates  may  vary  and  are 
subject  to  change. 

Continuation  awards  within  the 
project  period  will  be  made  on  the  basis 
of  satisfactory  progress  and  the 
availability  of  funds. 

Purpose 

The  purpose  of  this  project  is  to 
contribute  to  silicosis  prevention  efforts 
as  follows: 

1.  Identification  of  high  silicosis-risk 
metal/nonmetal  and  coal  surface  mine 
drilling  workers/operations  and 
development  of  a  plan  to  assess  the 
effectiveness  of  the  1970  engineering 
control-based  metal-nonmetal  surface 
mine  drilling  standard  in  preventing 
silicosis.  (Phase  I) 

2.  Assessment  of  training 
effectiveness  in  a  limited  number  of 
metal/nonmetal  and  coal  surface  mine 
drilling  operations  for  purposes  of 
targeting  operations  for  intervention 
surveillance  (e.g.,  work  practices, 
maintenance,  engineering  controls). 
(Phase  n] 

3.  Follow-up  surveillance  to  evaluate 
the  effectiveness  of  the  interventions. 
(Phase  m) 

Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
will  be  responsible  for  the  activities 
under  A.  (Recipient  Activities),  and 
CDC/NIOSH  will  be  responsible  for  the 
activities  listed  under  B.  (CDC/NIOSH 
Activities). 

A.  Recipient  Activities 

1.  Design  a  study  to  identify  high 
silicosis-risk  populations  of  metal/ 
nonmetal  and  coal  surface  mine  drillers; 
including  small  and  large  employers, 
contractors,  unionized  and 
nonunionized  operations. 

2.  Identify  a  sample  of  present  or 
former  surface  mine  drillers  who  have 
been  diagnosed  with  silicosis;  provide 
"case  study"  reports. 


3.  Evaluate  current  work  practices  and 
exposure  conditions  at  a  variety  of 
operations.  This  evaluation  should 
include  an  assessment  of  the 
effectiveness  of  current  training  efforts, 
maintenance  programs,  engineering 
controls  and  driller  work  practices. 

4.  Recommend  new  or  modified 
training  efforts,  maintenance  programs, 
engineering  controls  or  driller  work 
practices  which  will  reduce  worker 
exposures  to  silica. 

5.  Evaluate  the  effectiveness  of 
interventions  which  are  implemented. 

6.  Publish  results  of  the  study. 

B.  CDC/NIOSH  Activities 

1.  Provide  scientific,  epidemiologic, 
engineering,  environmental,  and  clinical 
technical  assistance  (as  needed)  to  the 
recipient  for  successful  completion  of 
this  project. 

2.  Assist  in  the  development  of  the 
overall  plan  or  study  design  for  this 
project. 

3.  Collaborate  with  the  recipient  on 
the  methods  for  collection,  tabulation, 
analysis,  and  publication  of  data  related 
to  the  project. 

4.  In  consultation  with  Mine  Safety 
and  Health  Administration  (MSHA) 
obtain  and  provide  available 
information  on  MSHA  sampling  results, 
MSHA  survey  data,  training  videos,  etc. 

5.  May  provide  (within  the  limits  of 
available  funding,  manpower  restraints 
and  privacy/regulatory  considerations) 
health  screening  (chest  radiographs)  for 
a  limited  number  of  targeted  surface 
miners. 

6.  Assist  in  the  design  and 
implementation  of  the  evaluation  plan 
for  the  project. 

Evaluation  Criteria 

Applications  will  be  reviewed  and 
evaluated  according  to  the  following 
criteria: 

1.  The  qualifications  and  efficient  use 
of  current  and  proposed  project 
personnel,  with  assurance  of  a  major 
time  commitment  of  the  program 
director  to  the  program.  Technical 
qualifications  of  importance  include, 
but  are  not  limited  to.  experience  in 
conducting  investigations  of  the  mining 
industry,  knowledge  of  the  technical 
aspects  of  drilling,  and  experience  with 
worker  education  and  training  (to 
include  evaluations  of  worker  training 
program  effectiveness).  (35%) 

2.  The  adequacy  of  the  applicant's 
facilities  and  resources  for  purposes  of 
evaluating  surface  mine  driller  training. 
Important  qualifications  include 
program/facility  history  of  developing 
and  implementing  worker  training 
programs.  (10%) 

3.  The  adequacy  of  the  project  plan  or 
methodology.  The  proposed  plan  and 


methods  should  demonstrate  a  clear 
understanding  and  application  of  the 
goals  and  objectives  for  this  program. 
Novel  approaches  and  ideas  that 
contribute  to  attainment  of  the 
program's  goals  and  objectives  are 
encouraged.  Important  components 
include  the  method  of  identification  of 
high  silicosis-risk  surface  mine  drilling 
operations  and  the  plan  for  assessment 
of  effectiveness  of  the  intervention 
strategies  being  used.  How  closely  the 
project's  objectives  fit  the  objectives  for 
which  applications  were  invited.  (40%) 

4.  Efficient  use  of  resources  and 
uniqueness  of  program.  Evidence  of 
collaboration  with  outside  organizations 
(e.g.,  labor,  universities,  government 
agencies)  using  shared  resources 
towards  common  goals  and  the 
demonstrated  ability  to  solicit  and 
receive  financial  resources  from  outside 
the  organization.  (15%) 

5.  Budget  and  justification,  (not 
scored) 

The  budget  will  be  evaluated  to  the 
extent  that  it  is  reasonable,  clearly 
justified,  and  consistent  with  the 
intended  use  of  the  funds. 

Executive  Order  12372  Review 

This  program  is  not  subject  to  the 
Executive  Order  12372, 
Intergovernmental  Review  of  Federal 
Programs. 

Public  Health  System  Reporting 
Requirements 

This  program  is  not  subject  to  the 
Public  Health  System  Reporting 
Requirements. 

Catalog  of  Federal  Domestic  Assistance 
Number 

The  Catalog  of  Federal  Domestic 
Assistance  Number  for  this  program  is 
93.283. 


Other  Requirements 

Paperwork  Reduction  Act 

Projects  that  involve  the  collection  of 
information  from  ten  or  more 
individuals  and  funded  by  this 
cooperative  agreement  will  be  subject  to 
review  and  approval  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act. 

Human  Subjects 

If  the  proposed  project  involves 
research  on  human  subjects,  the 
applicant  must  comply  with  the 
Department  of  Health  and  Human 
Services  Regulations,  45  CFR  part  46, 
regarding  the  protection  of  human 
subjects.  Assurance  must  be  provided  to 
demonstrate  the  project  will  be  subject 
to  initial  and  continuing  review  by  an 
appropriate  institutional  review 


committee.  The  applicant  will  be 
responsible  for  providing  assurance  in 
accordance  with  the  appropriate 
guidelines  and  form  provided  in  the 
application  kit. 

In  addition  to  other  applicable 
committees,  Indian  Health  Service  (IHS) 
institutional  review  committees  also 
must  review  the  project  if  any 
component  of  IHS  will  be  involved  or 
will  support  the  research.  If  any 
American  Indian  community  is 
involved,  its  tribal  government  must 
also  approve  that  portion  of  the  project 
applicable  to  it. 

Application  Submission  and  Deadline 

The  original  and  two  copies  of  the 
application  PHS  Form  5161-1  (Revised 
7/92,  OMB  Number  0937-0189)  must  be 
submitted  to  Henry  S.  Cassell,  III,  Grants 
Management  Officer,  Grants 
Management  Branch,  Procurement  and 
Grants  Office.  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road,  NE.,  Room  300, 
Mailstop  E-13,  Atlanta,  GA  30305,  on  or 
before  July  26.  1995. 

1.  Deadline:  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either: 

(a)  Received  on  or  before  the  deadline 
date;  or 

(b)  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  objective  review  group.  (Applicants 
must  request  a  legibly  dated  U.S.  Postal 
Service  postmark  or  obtain  a  legibly 
dated  receipt  from  a  commercial  carrier 
or  U.S.  Postal  Service.  Private  metered 
postmarks  shall  not  be  acceptable  as 
proof  of  timely  mailing.) 

2.  Late  Applications:  Applications 
which  do  not  meet  the  criteria  in  l.(a) 
or  l.(b)  above  are  considered  late 
apphcations.  Late  applications  will  not 
be  considered  in  the  current 
competition  and  will  be  returned  to  the 
applicant. 

Where  To  Obtain  Additional 
Information 

A  complete  program  description  and 
information  on  application  procedures 
are  contained  in  the  application 
package.  Business  management 
technical  assistance  may  be  obtained 
from  Oppie  Byrd,  Grants  Management 
Specialist.  Grants  Management  Branch, 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control  and  Prevention 
(CDC),  255  East  Paces  Ferry  Road,  NE., 
Room  300,  Mailstop  E-13,  Atlanta,  GA 
30305,  telephone  (404)  842-6546. 

Programmatic  technical  assistance 
may  be  obtained  from  Joseph  Cocalis, 
National  Institute  for  Occupational 
Safety  and  Health.  Centers  for  Disease 
and  Control  Prevention  (CDC),  1095 


Willowdale  Road,  Mailstop  H-120, 
Morgantown,  WV  26505-2888, 
telephone  (304)  285-5754. 

Please  refer  to  Announcement  571 
when  requesting  information  and 
submitting  an  application. 

Potential  applicants  may  obtain  a 
copy  of  Healthy  People  2000  (Full 
Report,  Stock  No.  017-O01-O0474-0)  or 
Healthy  People  2000  (Summary  Report, 
Stock  No.  017-001-00473-1)  referenced 
in  the  Introduction  Section  through  the 
Superintendent  of  Documents, 
Government  Printing  Office, 
Washington,  DC  20402-9325,  telephone 
(202) 512-1800. 

Dated:  June  8. 1995. 
Diane  D.  Porter. 

Acting  Director,  National  Institute  for 
Occupational  Safety  and  Health,  Centers  for 
Disease  Control  and  Prevention  (CDC). 
IFR  Doc.  95-14492  Filed  6-13-95;  8:45  am] 
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Electronic  Filing  of  Part  84  Respirator 
Approval  and  Certification 
Applications;  Meetings 

The  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH)  of  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  meeting. 

Name:  Electronic  Filing  of  Part  84 
Respirator  Approval  and  Certification 
Applications. 

Date:  Thursday.  June  29, 1995;  Friday.  June 
30. 1995,  8-a.m.-3:30  p.m..  NIOSH  Facility, 
1095  Willowdale  Road,  Room  138. 
Morgantown,  West  Virginia  26505. 

Time:  8  a.m.-3:30  p.m. 

Place:  Lakeview  Resort  &  Conference 
Center,  Governor's  Ball,  Rooms  1-3, 
Morgantown,  West  Virginia  26505. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available. 

Purpose:  NIOSH  has  authority  to  certify 
respiratory  protective  equipment  under  42 
CFR  84.  The  purpose  of  this  meeting  is  to 
review  recent  program  improvements  to 
initiate  electronic  application  procedures  for 
respirator  certification  and  to  demonstrate 
NIOSH  software  and  requirements  for 
electronic  filing. 

NIOSH  has  determined  that  savings  and 
improved  efficiency  will  be  achieved  by  both 
NIOSH  and  manufacturers  when  an 
electronic  application  submittal  process  is 
available.  Changes  in  the  new  42  CFR  Part  84 
respirator  approval  application  requirements 
also  will  be  reviewed  and  program 
developments  related  to  approval  labels  and 
engineering  drawings  required  in  the 
approval  application  will  be  discussed. 

Contact  Person  for  Additional  Information: 
John  M.  Dower.  NIOSH.  CDC.  1095 
Willowdale  Road.  Mailstop  P04/1138. 
Morgantown,  West  Virginia  26505-2888, 
telephone  304/285-5954  or  5907. 


Dated:  June  8. 1995. 
Julia  M.  FuUer, 

Acting  Director,  Management  Analysis  and 
Services  Office,  Centers  for  Disease  Control 
and  Prevention  (CDC). 
[FR  Doc.  95-14493  Filed  6-13-95;  8:45  am) 
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Injury  Research  Grant  Review 
Committee;  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  committee 
meeting. 

Name:  Injury  Research  Grant  Review 
Committee  (IRGRC). 

Time  and  Date:  9  a.m.-5  p.m.,  July  10, 
1995. 

Place:  Hotel  Sofitel  Chicago,  5550  North 
River  Road,  Rosemont,  Illinois  60018. 

Status:  Open:  9  a.m.-9:20  a.m.,  July  10, 
1995.  Closed:  9:20  a.m.-5  p.m.,  July  10, 1995. 

Purpose:  This  committee  is  charged  with 
advising  the  Secretary  of  Health  and  Human 
Services,  the  Assistant  Secretary  for  Health, 
and  the  Director,  CDC.  regarding  the 
scientific  merit  and  technical  feasibility  of 
grant  applications  relating  to  the  support  of 
injury  control  research  program  projects. 

Matters  To  Be  Discussed:  Agenda  items  for 
the  meeting  will  include  announcements, 
discussion  of  review  procedures,  future 
meeting  dates,  and  review  of  grant 
applications. 

Beginning  at  9:20  a.m.,  through  5  p.m..  July 
10.  the  committee  will  meet  to  conduct  a 
review  of  grant  applications.  This  portion  of 
the  meeting  will  be  closed  to  the  public  in 
accordance  with  provisions  set  forth  in 
section  552b(c)  (4)  and  (6).  title  5  U.S.C,  and 
the  Determination  of  the  Associate  Director 
for  Management  and  Operations,  CDC, 
pursuant  to  Public  Law  92-463. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Person  For  More  Information: 
Richard  W.  Sattin.  M.D.,  Executive  Secretary. 
IRGRC,  National  Center  for  Injury  Prevention 
and  Control.  CDC.  4770  Buford  Highway,  NE, 
Mailstop  K58,  Atlanta.  Georgia  30341-3724, 
telephone  404/488-4580. 

Dated  June  8,  1995. 
lulia  M.  Fuller, 

Acting  Director.  Management  Analysis  and 
Services  Office.  Centers  for  Disease  Control 
and  Prex'ention  (CDC). 
IFR  Doc.  95-14494  Filed  6-13-95;  8:45  am) 
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Food  and  Drug  Administration 
[Docket  No.  95F-01 11] 

Lonza,  Inc.;  Filing  of  Food  Additive 
Petition 

agency:  Food  and  Drug  Administration, 
HHS. 
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ACTION:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Lonza.  Inc..  has  filed  a  petition 
proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  a  mixture  of  l-bromo-3- 
chloro-5.5-dimethylhydantoin;  1.3- 
dichloro-5,5-dimethylhydantoin;and 
l,3-dichloro-5-ethyl-5-methylhydantoin 
as  a  slimicide  in  the  manufacture  of 
paper  and  paperboard  intended  to 
contact  food. 

DATES:  Written  comments  on  the 
petitioner's  environmental  assessment 
by  July  14.  1995. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Dnig 
Administration,  rm.  1-23, 12420 
Parklawn  Dr.,  Rockville.  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mitchell  A.  Cheeseman,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
217),  Food  and  Drug  Administration. 
200  C  St.  SW..  Washington.  DC  20204. 
202^18-3083. 

SUPPLEMENTARY  INFORMATION:  Under  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(sec.  409(b)(5)  (21  U.S.C.  348(b)(5))). 
notice  is  given  that  a  food  additive 
petition  (FAP  3B4382)  has  been  filed  by 
Lonza.  Inc.,  c/o  Delta  Analytical  Corp., 
7910  Woodmont  Ave..  Bethesda.  MD 
20814.  The  petition  proposes  to  amend 
the  food  additive  regulations  in 
§  176.300  Slimicides  (21  CFR  176.300) 
to  provide  for  the  safe  use  of  a  mixture 
of  l-bromo-3-chloro-5.5- 
dimethylhydantoin;  1.3-dichloro-5.5- 
dimethylhydantoin;  and  1.3-dichloro-5- 
ethyl-5-methylhydantoin  as  a  slimicide 
in  the  manufacture  of  paper  and 
paperboard  intended  to  contact  food. 

The  potential  environmental  impact 
of  this  action  is  being  reviewed.  To 
encourage  public  participation 
consistent  with  regulations  promulgated 
under  the  National  Environmental 
Policy  Act  (40  CFR  1501.4  (b)).  the 
agency  is  pfacing  the  environmental 
assessment  submitted  with  the  petition 
that  is  the  subject  of  this  notice  on 
public  display  at  the  Dockets 
Management  Branch  (address  above)  for 
public  review  and  comment.  Interested 
persons  may,  on  or  before  July  14,  1995, 
submit  to  the  Docket  Management 
Branch  (address  above)  written 
comments.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m.. 


Monday  through  Friday.  FDA  will  also 
place  on  public  display  any 
amendments  to,  or  comments  on,  the 
petitioner's  environmental  assessment 
without  further  announcement  in  the 
Federal  Register.  If,  based  on  its  review, 
the  agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c). 

Dated:  May  24,  1995. 
Alan  M.  Rulis. 

Acting  Director.  Office  ofPremarket 
Approval,  Center  for  Food  Safety  and  Applied 
Nutrition. 
|FR  Doc.  95-14463  Filed  6-13-95;  8:45  am] 
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National  Institutes  of  Health 

Division  of  Research  Grants;  Notice  of 
Closed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following  Division 
of  Research  Grants  Special  Emphasis 
Panel  (SEP)  meetings: 

Purpose/ Agenda:  To  review  individual  grant 
applications 
Name  of  SEP:  Clinical  Sciences. 

Dofe:)une25,  1995. 

Ti/ne.  1:00  p.m. 

Place:  NIH,  Rockledge  II,  Room  4140 
Telephone  Conference. 

Contact  Person:  Dr.  Larry  Pinkus,  Scientific 
Review  Administrator.  6701  Rockledge  Drive. 
Room  4140,  Bethesda,  MD  20892,  (301)  435- 
1214. 

Name  of  SEP:  Clinical  Sciences. 

Date:  June  26,  1995. 

Ti/ne:  1:30  p.m. 

Place:  NIH,  Rockledge  II,  Room  4140 
Telephone  Conference. 

Contact  Person:  Dr.  Larry  Pinkus,  Scientific 
Review  Administrator,  6701  Rockledge  Drive, 
Room  4140.  Bethesda,  MD  20892,  (301)  435- 
1214. 

Purpose/Agenda:  To  review  Small 
Business  Innovation  Research  Program  grant 
applications. 

Name  of  SEP:  Multidisciplinary  Sciences. 

Dote:  luly  10-11.1995. 

T/me:  1:00  p.m. 

Place:  Crowne  Plaza.  Rockville,  MD. 

Contact  Person:  Dr.  Harish  Chopra. 
Scientific  Review  Admin.,  6701  Rockledge 
Drive,  Room  5112,  Bethesda.  MD  20892, 
(301)435-51160. 

The  meetings  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5,  U.S.C. 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 


patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  urgent 
need  to  meet  timing  limitations  imposed  by 
the  grant  review  cycle. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306.  93.333.  93.337,  93.393- 
93.396,  93.837-93.844.  93.846-93.878. 
93.892,  93.893,  National  Institutes  of  Health, 
HHS) 

Dated:  June  7. 1995. 
Susan  K.  Feldman, 
Committee  Management  Officer.  NIH. 
!FR  Doc.  95-14535  Filed  6-13-95;  8:45  am) 

BILUNG  CODE  4140-01-M 

National  Institutes  of  Health;  National 
Cancer  Institute;  Notice  of  Closed 
Meetings 

Pursuant  to  Sec.  10(d)  of  the  Federal 
Advisory  Committee  Act.  as  amended  (5 
U.S.C.  Appendix  2),  notice  is  hereby 
given  of  the  following  meetings: 

Purpose/ Agenda:  Review,  discussion  and 

evaluation  of  individual  grant  applications. 

Committee  Name:  Subconmiittee  B  of  the 

Cancer  Research  Manpower  and  Education 

Review  Committee. 

Contact  Person:  Dr.  Neil  B.  West,  Room 
611D,  Executive  Plaza  North,  6130  Executive 
Blvd..  Bethesda,  MD  20892,  Telephone:  (301) 
402-2785. 
Date  of  Meeting:  June  20-21, 1995. 
Place  of  Meeting:  The  Georgetown  Inn, 
1310  Wisconsin  Avenue.  NW..  Washington. 
DC  20007. 
Time:  8  a.m. 

Committee  Name:  Subcommittee  D  of  the 
Cancer  Centers  and  Research  Programs 
Review  Committee. 

Contact  Person:  Dr.  John  Abrell.  Room 
635B,  Executive  Plaza  North  ,  6130  Executive 
Blvd.,  Bethesda.  MD  20892.  Telephone:  (301) 
496-9767. 
Date  of  Meeting:  July  31-August  1, 1995. 
Place  of  Meeting:  Hyatt  Regency  Bethesda, 
One  Bethesda  Metro  Center,  Bethesda,  MD 
20814. 
Time.  8  a.m. 

Committee  Name:  Subcommittee  A  of  the 
Cancer  Centers  and  Research  Programs 
Review  Committee. 

Contact  Person:  Dr.  David  E.  Maslow, 
Room  643A,  Executive  Plaza  North,  6130 
Executive  Blvd.,  Bethesda.  MD  20892, 
Telephone:  (301)  496-2330. 

Date  of  Meeting:  August  3-4, 1995. 
Place  of  Meeting:  Hyatt  Regency  Bethesda, 
One  Bethesda  Metro  Center.  Bethesda,  MD 
20814. 

Time:  8  a.m. 

The  meetings  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5,  U.S.C. 
Applications  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 


material  and  personal  information 
concerning  individuals  associated  with  the 
applications,  the  disclosure  of  which  would 
constitute  a  clearly  unwarranted  invasion  of 
personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers:  93.393,  Cancer  Cause  and 
Prevention  Research:  93.394,  Cancer 
Detection  and  Diagnosis  Research;  93.395, 
Cancer  Treatment  Research;  93,396,  Cancer 
Biology  Research;  93.397,  Cancer  Centers 
Support,  93.398.  Cancer  Research  Manpower; 
93.399,  Cancer  Control) 

Dated:  June  7, 1995. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NIH. 
|FR  Doc.  95-14534  Filed  6-13-95;  8:45  am) 

BILUNG  CODE  4140-01-M 


Division  of  Research  Grants;  Notice  of 
a  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following  Division 
of  Research  Grants  Special  Emphasis 
Panel  (SEP)  meeting: 

Purpose/Agenda:  To  review  individual 
grant  applications. 

Name  of  SEP:  Behavioral  and 
Neurosciences. 

Dote.  June  13, 1995. 

Time:  7:00  p.m. 

P/oce;  Georgetown  Inn,  Washington,  DC. 

Contact  Person:  Dr.  Carole  Jelsema, 
Scientific  Review  Admin.,  6701  Rockledge 
Drive,  Room  5176.  Bethesda.  MD  20892, 
(301)435-1248. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5,  U.S.Q 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  ui;gent 
need  to  meet  timing  limitations  imposed  by 
the  grant  review  cycle. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  93.333,  93.337,  93.393- 
93.396.  93.837-93.844,  93.846-93.878. 
93.892.  93.893,  National  Institutes  of  Health. 
HHS) 

Dated:  June  7. 1995. 
Susan  K.  Feldman, 

Committee  Management  Officer,  NIH. 

|FR  Doc.  95-14536  Filed  6-13-95;  8:45  am) 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Receipt  of  Applications  for 
Permit 

The  following  applicants  have 
applied  for  a  permit  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  Section 
10(c)  of  the  Endangered  Species  Act  of 
1973.  as  amended  (16  U.S.C.  1531.  et 
seq.): 

PRT-803337 
i4pp/iconf;  Thomas  J.  Moore.  III.  Ingram,  TX 

The  applicant  requests  a  permit  to 
authorize  interstate  and  foreign 
commerce,  export,  and  cull  of  excess 
male  barasingha  (Cervus  duvauceli) 
from  his  captive  herd  for  the  purpose  of 
enhancement  of  survival  of  the  species. 
PRT-803105 

Applicant:  New  England  Regional  Primate 
Research.  Southborough.  MA 

The  applicant  request  a  permit  to  take 
from  Cotton-top  Tamarins  [Saquinus 
oedipus]  (1)  2ml  of  blood  every  two 
weeks,  and  (2)  obtain  a  single  lymph 
node  when  required  by  using  usual 
anesthetic  and  surgical  procedures.  The 
applicant  intends  to  enhance  the 
survival  of  the  species  through  scientific 
research. 
PRT-694123 

Applicant:  National  Institute  of  Health. 
National  Cancer  Institute,  Frederick,  MD 

The  applicant  requests  a  renewal  of 
their  permit  to  take,  import  and 
purchase  in  interstate  and  foreign 
commerce  blood,  semen,  skin  biopsy, 
organ  and  other  tissue  samples  from 
many  endangered  and  threatened 
mammals  held  in  captivity  for  scientific 
genetic  research.  Live  animals  urill  be 
purchased  occasionally  in  interstate 
commerce.  No  animals  will  be 
intentionally  captured  or  harmed  during 
any  part  of  die  research;  all  tissue 
sampling  techniques  are  non-life 
threatening.  This  permit  will  be  valid 
for  five  (5)  years. 
PRT-803553 
Applicant:  John  Hocking.  Marietta.  GA 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  [Damaliscus  pygargus 
dorcas]  culled  from  the  captive  herd 
maintained  by  Mr.  Austin.  "Spitzkop". 
Grahamstown,  Republic  of  South  Africa, 
for  the  purpose  of  enhancement  of 
survival  of  the  species. 

Written  data  or  comments  should  be 
submitted  to  the  Director,  U.S.  Fish  and 
Wildfife  Service,  Office  of  Management 
Authority,  4401  North  Fairfax  Drive. 


Room  420(c),  Arlington,  Virginia  22203 
and  must  be  received  by  the  Director 
within  30  days  of  the  date  of  this 
publication. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  to  the 
following  office  within  30  days  of  the 
date  of  publication  of  this  notice:  U.S. 
Fish  and  Wildlife  Service,  Office  of 
Management  Authority,  4401  North 
Fairfax  Drive,  Room  420(c),  Arlington, 
Virginia  22203.  Phone:  (703/358-2104); 
FAX:  (703/358-2281). 

Dated:  June  9, 1995. 
Mary  Ellen  Amtower, 

Acting  Chief  Branch  of  Permits,  Office  of 

Management  Authority. 

|FR  Doc.  95-14543  Filed  6-13-95;  8:45  ami 

BILLING  CODE  4310-S5-M 


Bureau  of  Land  Management 

[CA-066-00-6440-10-ZBBB;  CACA-30070; 
CACA-25594;  CACA-31926] 

Proposed  Land  Exchange  and  Rights- 
of-Way  for  Eagle  Mountain  Non- 
Hazardous  Municipal  Solid  Waste 
Landfill  and  Recycling  Center; 
Correction 

In  notice  document  95-11645, 
begiiming  on  page  25243,  in  the  issue  of 
Thursday,  May  11,  1995.  make  the 
following  correction: 

1.  On  page  25243,  in  the  third 
column,  third  line.  "CACA-30079" 
should  read  "CACA-30070". 

2.  On  page  25243.  in  the  third 
column,  fourth  line.  "CACA-3192r' 
should  read  "CACA-319261". 

Dated:  June  6.  1995. 
Julia  Dougan, 
Area  Manager. 
|FR  Doc.  95-14495  Filed  6-13-95;  8.45  am) 

BtLUNG  CODE  4310-40-U 


[AZ-933-95-6410-A105,  A 122,  4  A124;  A2A 
29074,  AZA  27532,  AZA  29036] 

Realty  Actions;  Sales,  Leases,  etc.: 
Arizona 

AGENCY:  Bureau  of  Land  Management. 
ACTION:  Notice  of  minerals  segregation. 

SUMMARY:  The  mineral  interests  in  the 
private  lands  described  below,  are 
segregated  and  made  unavailable  for 
filings  under  the  general  mining  laws 
and  the  mineral  leasing  laws  to 
determine  their  suitability  for 
conveyance  of  the  reserved  mineral 
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interest  pursuant  to  section  209  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976. 

AZA  29074    Gila  and  Salt  River  Meridian. 
Arizona 

T.  17N.,R.  1  W.. 

Sec.  7.  lots  9  and  10: 

Sec.  8,  lot  3,  SWV,NWV«.  SW'/.; 

Sec.  17.  W'/i; 

Sec.  18.  All: 

Sec.  19,  All: 

Sec.  20,  NWV4,  WViSWV*; 

Excepting  any  portion  within  the  right-of- 
way  of  the  Atchison,  Topeka  and  Santa  Fe 
Railroad. 
T.  17N.,  R.  2W., 

Sec.  13.  EV2,  EViViVi,  NWV«NWV«; 

Sec.  23,  SW'ANEV*,  S'/iNWV«,  SWV«. 
WV^SE'A,  SE'ASE'A: 

Sec.  24,  EV2,  EV2WV2.  WVzSW'/.; 

Sec.  25,  All: 

Sec.  26.  N'/iNVi,  SEV«NEV«,  SE'ASWV*: 
SEV4SEV4SEV4; 

Sec.  35,  NE'A,  EV2NWV4,  SW'ASWV*. 
NV2SEV4,  SEV4SEV4: 

Excepting  any  portion  within  the  right-of- 
way  of  the  Atchison.  Topeka  and  Santa  Fe 
Railroad. 

Containing  4,871.88  acres. 

AZA  27532     Gila  and  Salt  River  Meridian, 
Arizona 

T.  11  N.,  R.  5  W.. 
Sec.  27,  WV2NWV4; 
Sec.  28.  lots  1.  4.  portion  of  WV2NEV4. 
Containing  153.12  acres. 

AZA  29036    Gila  and  Salt  River  Meridian. 
Arizona 

T.  11  N..  R.  6W., 
Sec.  8.  EV2,  SW'/.: 
Sec.  9,  lots  1.6-7,12,  EV2,  EV2W'/j; 
Sec.  17.  EV2EV2,  NWV4; 
Sec.  19.  lots  3,4,  EV2SWV4,  WV2SEV4; 
Sec.  20,  lots  1.8,  9: 

Sec.  21.  lots,  1-6,  8-9,  EV2,  NEV4NWV4: 
Sec.  28,  lots  1-2,  4-12,  EV2; 
Sec.  29.  lots  2-17: 
Sec.  30, 11-12; 

Sec.  33,  lots  1-3,  NEV4,  SEV4NWV4. 
Containing  4001.48  acres. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  mineral  interests 
owned  by  the  United  States  in  the 
private  lands  shall  be  segregated  to  the 
extent  that  they  will  not  be  subject  to 
appropriation  under  the  mining  and 
mineral  leasing  laws.  The  segregation 
will  terminate  upon  (a)  issuance  of  a 
patent  for  the  mineral  interests  (b) 
rejection  of  the  application,  or  (c)  two 
years  from  the  date  of  this  publication, 
whichever  occurs  first. 

ADDRESSES:  Bureau  of  Land 
Management,  Arizona  State  Office,  P.O. 
Box  16563,  Phoenix,  AZ  85011. 

FOR  FURTHER  INFORMATION  CONTACT: 
Laura  Rowdabaugh.  Bureau  of  Land 
Management,  Arizona  State  Office,  (602) 
650-0360. 


Dated:  |une  7,  1995. 
Mary  lo  Yeas. 

Chief.  Lands  and  Minerals  Operations 
Section. 
^FR  Doc.  95-14487  Filed  6-13-95:  8:45  am] 

BILUNG  CODE  4310-32-P 


By  the  Commission.  David  M.  Konschnik, 
Director,  Office  of  Proceedings, 
Vernon  A,  Williams, 
Secretary. 
IFR  Doc.  95-14466  Filed  6-13-95;  8:45  am) 

BILUNO  CODE  703S-01-P 


INTERSTATE  COMMERCE 
COMMISSION 

[Finance  Docket  No.  32711] 

Ohio  &  Pennsylvania  Railroad 
Company — Lease  and  Operation 
Exemption — PALE  Properties,  Inc. 

Ohio  &  Pennsylvania  Railroad 
Company  (OPRC).  a  noncarrier.  has  filed 
a  verified  notice  under  49  CFR  part 
1150,  Subpart  D— Exempt  Transactions 
to  lease  from  P&LE  Properties,  Inc.. 
39.24  miles  of  rail  line  between 
milepost  0.0.  at  Youngstown.  OH,  and 
milepost  35.7.  at  Darlington.  PA, 
including  short  segments  of  line  in 
Youngstowm  (1.9  miles)  and  Negley  (1.0 
mile).  OH,  and  between  Youngstown 
and  Struthers,  PA  (0.64  mile).  OPRC 
will  transport  local  traffic  and  will 
interchange  overhead  traffic  with  CSX 
Transportation.  Inc.,  or  Consolidated 
Rail  Corporation  at  Youngstown.  The 
transaction  was  to  have  been 
consummated  promptly  upon  the 
exemption's  May  29,  1995,  effective 
date. 

This  proceeding  is  related  to  Summit 
View  Corporation — Continuance  in 
Control  Exemption — Ohio  & 
Pennsylvania  Railroad  Company, 
Finance  Docket  No.  32712,  wherein 
Summit  View  Corporation  has 
concurrently  filed  a  verified  notice  to 
continue  to  control  Ohio  & 
Pennsylvania  Railroad  Company  upon 
its  becoming  a  rail  carrier. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  reopen  the 
proceeding  to  revoke  the  exemption 
under  49  U.S.C.  10505(d)  may  be  filed 
at  any  time.  The  filing  of  appetition  to 
reopen  will  not  stay  the  exemption's 
effectiveness.  An  original  and  10  copies 
of  all  pleadings,  referring  to  Finance 
Docket  No.  32711,  must  be  filed  with 
the  Office  of  the  Secretary,  Case  Control 
Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423.  In 
addition,  a  copy  of  each  pleading  must 
be  served  on  Kelvin  J.  Dowd,  SLOVER 
&  LOFTUS,  1224  Seventeenth  Street, 
N.W.,  Washington,  DC  20036. 

Decided:  June  8.  1995. 


[Finance  Docket  No.  32686  (Sub-No.  1)] 

Richard  D.  Robey— Continuance  in 
Control  Exemption — Union  County 
Industrial  Railroad  Company 

AGENCY:  Interstate  Commerce 

Commission. 

ACTION:  Notice  of  Exemption. 


SUMMARY:  Under  49  U.S.C.  10505,  the 
Commission  exempts  from  the  prior 
approval  requirements  of  49  U.S.C. 
11343-11344  the  continuance  in  control 
by  Richard  D.  Robey  of  Union  County 
Industrial  Railroad  Company  (Union) 
upon  its  becoming  a  class  III  rail  carrier. 
Union's  acquisition  and  operation  of  a 
3.9-mile  rail  line,  between  milepost 
169.7,  at  or  near  New  Columbia,  and 
milepost  173.6,  at  or  near  Milton,  in 
Union  County,  PA,  owned  by 
Consolidated  Rail  Corporation,  was 
exempted  in  Union  County  Industrial 
Railroad  Company^Acquisition  and 
Operation  Exemption — Consolidated 
Rail  Corporation.  Finance  Docket  No. 
32686  (ICC  served  Apr.  20.  1995).  The 
continuance  in  control  exemption  is 
subject  to  employee  protective 
conditions. 

DATES:  This  exemption  will  be  effective 
on  July  14,  1995.  Petitions  for  stay  must 
be  filed  by  June  26, 1995.  Petitions  to 
reopen  must  be  filed  by  July  5,  1995. 
ADDRESSES:  Send  pleadings  referring  to 
Finance  Docket  No.  32686  (Sub-No.  1) 
to:  (1)  Office  of  the  Secretary.  Case 
Control  Branch,  Interstate  Commerce 
Commission  Building,  1201 
Constitution  Avenue.  N.W., 
Washington.  DC  20423:  and  (2)  Richard 
R.  Wilson,  VUONO,  LAVELLE  &  GRAY, 
2310  Grant  Building,  Pittsburgh,  PA 
15219. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  H.  Dettmar  (202)  927-5660.  |TDD 
for  the  hearing  impaired:  (202)  927- 
5721.1 

SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  from  Dynamic 
Concepts,  Inc.,  Room  2229,  Interstate 
Commerce  Commission  Building,  1201 
Constitution  Avenue,  N.W.. 
Washington,  DC  20423.  Telephone: 
(202)  289-^357/4359.  [Assistance  for 
the  hearing  impaired  is  available 
through  TDD  services  (202)  927-5721.] 


Decided:  June  2,  1995. 

By  the  Commission,  Chairman  Morgan, 
Vice  Chairman  Owen,  and  Commissioners 
Simmons  and  McDonald. 

Vernon  A.  Williams, 

Secretary. 

|FR  Doc  95-14465  Filed  6-13-95;  8:45  am] 

BILUNG  COO€  7035-01-P 

[Finance  Docket  No.  32712] 

Summit  View  Corporation — 
Continuance  and  Control  Exemption — 
Ohio  &  Pennsylvania  Railroad 
Company 

Summit  View  Corporation  (Summit), 
a  noncarrier,  has  filed  a  verified  notice 
under  49  CFR  1180.2(d)(2)  to  continue 
to  control  Ohio  &  Pennsylvania  Railroad 
Company  (OPRC)  on  OPRC's  becoming 
a  class  III  rail  carrier.  Summit  already 
controls  four  class  III  rail  carriers:  Ohio 
Central  Railroad,  Inc.,  Ohio  Southern 
Railroad,  Inc.,  Youngstown  & 
Austintown  Railroad,  Inc.,  and  Warren 
&  Trumbull  Railroad.  The  transaction 
was  to  have  been  consummated  on  or 
after  the  exemption's  May  29, 1995, 
effective  date. 

OPRC  has  concurrently  filed  a 
verified  notice  in  Ohio  6r  Pennsylvania 
Railroad  Company — Lease  and 
Operation  Exemption — P&LE  Properties. 
Inc.,  Finance  Docket  No.  32711,  to  lease 
from  P&LE  Properties,  Inc.,  and  operate 
39.24  miles  of  line  between 
Youngstown,  OH,  and  Darlington,  PA. 

The  transaction  is  exempt  from  the 
prior  approval  requirements  of  49  U.S.C. 
11343  because:  (1)  The  properties  of 
OPRC  will  not  connect  with  any  other 
railroad  in  the  Summit  corporate  family; 
(2)  the  continuance  in  control  is  not  part 
of  a  series  of  anticipated  transactions 
that  would  connect  OPRC  with  any 
other  railroad  in  the  Summit  corporate 
family;  and  (3)  the  transaction  does  not 
involve  a  class  I  carrier. 

As  a  condition  to  this  exemption,  any 
employees  adversely  affected  by  the 
transaction  will  be  protected  under  New 
York  Dock  Ry. — Control — Brooklyn 
Eastern  Dist.,  360  I.C.C.  60  (1979). 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  reopen  the 
proceeding  to  revoke  the  exemption 
under  49  U.S.C.  10505(d)  may  be  filed 
at  any  time.  The  filing  of  a  petition  to 
reopen  will  not  stay  the  exemption's 
effectiveness.  An  original  and  10  copies 
of  all  pleadings,  referring  to  Finance 
Docket  No.  32712,  must  be  filed  with 
the  Office  of  the  Secretary.  Case  Control 
Branch.  Interstate  Commerce 
Commission.  Washington.  DC  20423.  In 
addition,  a  copy  of  each  pleading  must 


be  served  on  Kelvin  J.  Dowd,  Slover  & 
Loftus.  1224  Seventeenth  Street,  NW., 
Washington,  DC  20036, 

Decided:  June  8. 1995. 

By  the  Commission.  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretory. 
IFR  Doc.  95-14467  Filed  6-13-95;  8:45  am) 

BILUNG  CODE  7035-01 -P 


DEPARTMENT  OF  JUSTICE 
Information  Collections  Under  Review 

The  Office  of  Management  and  Budget 
(0MB)  has  been  sent  the  following 
collection(s)  of  information  proposals 
for  review  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  USC 
Chapter  35)  and  the  Paperwork 
Reduction  Reauthorization  Act  since  the 
last  list  was  published.  Entries  are 
grouped  into  submission  categories, 
with  each  entry  containing  the 
following  information: 

(1)  The  title  of  the  form/collection; 

(2)  The  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection. 

(3)  Who  will  be  asked  or  required  to 
respond,  as  well  as  a  brief  abstract; 

(4)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond; 

(5)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection;  and, 

(6)  An  indication  as  to  whether 
Section  3504(h)  of  Public  Law  95-511 
applies. 

Comments  and/ or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
OMB  reviewer,  Mr.  Jeff  Hill  on  (202) 
395-7340  and  to  the  Department  of 
Justice's  Clearance  Officer,  Mr.  Robert  B. 
Briggs,  on  (202)  514-4319.  If  you 
anticipate  commenting  on  a  form/ 
collection,  but  find  that  time  to  prepare 
such  comments  will  prevent  you  from 
prompt  submission,  you  should  notify 
the  OMB  reviewer  and  the  Department 
of  Justice  Clearance  Officer  of  your 
intent  as  soon  as  possible.  Written 
comments  regarding  the  burden 
estimate  or  any  other  aspect  of  the 
collection  may  be  submitted  to  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503,  and  to  Mr. 
Robert  B.  Briggs,  Department  of  Justice 
Clearance  Officer,  Systems  Policy  Staff/ 
Information  Resources  Management/ 


Justice  Management  Division  Suite  850, 
WCTR,  Washington,  DC  20530. 

Extension  of  a  Currently  Approved 
Collection 

(1)  Application  for  Individual 
Manufacturing  Quota  for  a  Basic  Class 
of  Controlled  Substance. 

(2)  DEA  Form  189.  Drug  Enforcement 
Administration.  United  States 
Department  of  Justice. 

(3)  Primary:  Business  or  other  for 
Profit.  Others:  None.  Title  21,  CFR, 
1303.21  requires  registered  bulk 
manufacturers  who  wish  to  manufacture 
controlled  substances  in  Schedule  I  or  11 
to  apply  on  a  Drug  Enforcement 
Administration  Form  189  for  an 
individual  manufacturing  quota  in  order 
to  limit  the  extent  of  manufacture.  The 
information  collected  is  used  for     ^ 
establishing  the  individual 
manufacturing  quotas  and  controlling 
manufacture  thereof. 

(4)  175  annual  respondents  at  0.5 
hours  per  response. 

(5)  87.5  annual  burden  hours. 

(6)  Not  applicable  under  Section 
3504(h)  of  Public  Law  96-511. 

Public  comment  on  this  item  is 
encouraged. 

Dated:  June  8.  1995. 
Robert  B,  Briggs. 

Department  Clearance  Officer,  United  States 

Department  of  Justice. 

IFR  Doc.  95-14476  Filed  6-13-95;  8:45  am) 

BILUNG  CODE  4410-09-M 


Information  Collections  Under  Review 

The  Office  of  Management  and  Budget 
(OMB)  has  been  sent  the  following 
collection(s)  of  information  proposals 
for  review  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35)  and  the  Paperwork 
Reduction  Reauthorization  Act  since  the 
last  list  was  published.  Entries  are 
grouped  into  submission  categories, 
with  each  entry  containing  the 
following  information: 

(1)  The  title  of  the  form/collection; 

(2)  T.he  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection. 

(3)  Who  will  be  asked  or  required  to 
respond,  as  well  as  a  brief  abstract; 

(4)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond; 

(5)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection;  and, 

(6)  An  indication  as  to  whether 
Section  3504(h)  of  Public  Law  96-511 
applies. 

Cornments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
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notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
OMB  reviewer.  Mr.  Jeff  Hill  on  (202) 
395-7340  and  to  the  Department  of 
Justice's  Clearance  Officer,  Mr.  Robert  B. 
Briggs.  on  (202)  514-4319.  If  you 
anticipate  commenting  on  a  form/ 
collection,  but  find  that  time  to  prepare 
such  comments  will  prevent  you  from 
prompt  submission,  you  should  notify 
the  OMB  reviewer  and  the  Department 
of  Justice  Clearance  Officer  of  your 
intent  as  soon  as  possible.  Written 
comments  regarding  the  burden 
estimate  or  any  other  aspect  of  the 
collection  may  be  submitted  to  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503,  and  to  Mr. 


Robert  B.  Briggs,  Department  of  Justice 
Clearance  Officer,  Systems  Policy  Staff/ 
Information  Resources  Management/ 
Justice  Management  Division  Suite  850. 
WCTR.  Washington.  DC  20530. 

Revision  of  a  Currently  Approved 
Collection 

(1)  Application  for  Naturalization- 
Supplement  A  (Attached). 

(2)  INS  Form  N-400  Supplement  A. 
Immigration  and  Naturalization  Service, 
United  States  Department  of  Justice. 

(3)  Primary:  Individuals  or 
households.  Others:  None.  The  N^OO  is 
provided  to  the  public  by  the 
Immigration  and  Naturalization  Service 
(INS)  for  use  by  an  applicant  for 
naturalization.  Lawful  permanent 
residents  seeking  to  become  naturalized 


United  States  Citizens  must  file  INS 
Form  N-400.  The  proposed  supplement 
of  seven  yes  or  no  questions  will  allow 
the  INS  to  fast  track  qualifying  persons 
seeking  this  benefit,  saving  time  for  the 
Government  and  the  applicant. 

(4)  580.632  annual  respondents  at  4.5 
hours  per  response. 

(5)  2.612.884  annual  burden  hours. 

(6)  Not  applicable  under  Section 
3504(h)  of  Public  Law  96-511. 

Public  comment  on  this  item  is 
encouraged. 

Dated:  June  8. 1995. 
Robert  B.  Briggs, 

Department  Clearance  Officer,  United  States 
Department  of  Justice. 

BILLING  CODE  4410-10-M 
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U.S.  Department  of  Jnstke 
Immigration  and  Naturalization  Serrice 


DRAFT 


N-400,  Applkatioa  for  Nataraiization 
Sopplement  A 


PART  A.      INSTRUCTIONS 


Please  complete  this  supplement  and  file  it  with  your  application  (Form  N-400)  to  help  us  better  process  your  request.  If  you  have  already  filed 
your  application,  you  may  complete  and  submit  this  supplement  to  the  Office  where  your  application  is  p^'tinj 

If  you  are  submitting  this  supplement  with  your  application,  sign  your  name  in  ink  on  the  side  of  your  photographs,  but  DO  NOT  wriu  over  your 
bee.  Sign  your  name  as  shows  on  your  green  card  unless  you  are  lefking  to  change  your  name,  in  which  cne  pleaie  sign  your  full  name  as  you 
indicated  it  in  question  7. 

NMic  Repsrt  Burden  for  this  supplement  b  estimated  to  average  10  minutes  per  response.  (See  Form  N-400  for  aiorr  aifdrmaaon  on  rtporUHf 
burden  houn.) 

This  supplement  is  considered  part  af  yew  application  for  nataraliiatieB.  All  the  infiMiutioa  previdcd  aaet  be  trae  aad  eerrcct. 
PART  B.     ADDITIONAL  INFORMATION  ABOUT  YOU.    (TTu  appticaru  for  ruuurakzaaon.) 


Last  Name 

Fir^  Name 

Middle  Name 

Daytime  Pbonc  # 

(               ) 

Alien  1il«gistration  # 

Date  of  Birth 

(kUmMDcffYtm) 

Date  you  became  a  permanent 
resident  (UimMDayryev) 

A.    Did  you  graduate  from  an  accredited  coiiege  to  tJbe  U.S.? 
a  Yes    D  No 

*lf  Ya  10  either  quatioii.  check  the  hi(hen  level  of  coHefc  degree  you  received: 
Q  Aaociate'i  Q  Bachelor'i  Q   Maner't       Q  Doctorate 


B.    Did  you  graduate  from  college  outside  the  U.SJ. 
a  Yes    D  No 

(Attach  a  capf  of  yotr  taghia  dtfrar  «>  Mr  myJwiiffU.) 


•If  Yet .  how  man;  jcan  of  high  ichool  did  ;ou  attend  in  the  U.S.? 
O  Lea  than  1     D  One      O    Two     D  Tkrtt         O  Four  or  iBorc 


2.     Did  you  gradtiate  from  high  school  in  the  VS."* 
O  Yes    D  No 

(Attach  a  copy  of  your  hfh  ichool  diploma  to  Out  lupplcfneni  or  camptat  tfir  foBowdxt ) 

Name  of  School year  Graduated 


l/xation  (CUy,  Suue} 


Have  you  alread;^  passed  an  INS  approved  citizenship  test? 

D   Yes    D   No 

or  Ves  .  atuch  *  copr  of  ike  test  resulo.) 


Have  you  completed  an  INS  approved  Adult  Education 

Course"'       D   Yes    D   No 

(If  Yes  .  attach  *  cop;  of  the  certi6caic  of  completion.) 


S.     Within  the  pasi  S  years  have  you  been  required  to  pay  child  support  through  a  separation  agreement,  divorce  decree  or  other 
court  order?        D   Yes  D   No    Of  No.  dap  u  quotum  6) 


If  YES: 


At  any  time  during  the  past  S  years  wre  you  more  than  2  weeks  behind  in  these  payments?        ^    Yes    O    No 
Are  you  currently  more  than  2  weeks  behind?  □    Yes    O    No 


6.     Naturalization  involves  a  formal  ceremony    This  ceremony  can  be  conducted  by  INS  or  by  certain  courts.   In  many  parts  of  the 
country  both  INS  and  the  courts  conduct  ceremonies.   However,  you  may  request  that  you  only  be  naturalised  in  a  court 
ceremony    This  would  mean  you  would  not  be  scheduled  for  an  INS  ceremony  even  if  one  were  available. 
•  Would  you  like  to  be  scheduled  only  for  a  court  ceremony?  □  y^s    D   I  have  no  preference 


7.     Your  name  as  shown  on  your  green  card  will  normaUy  be  used  when  you  naturalize.  However,  if  you  have  changed  your  name 
through  divorce  or  marriage  since  receiving  your  last  green  card,  we  will  update  our  records  and  issue  your  certificate  in  your 
current  name.  Any  applicant  also  has  the  option  of  requesting  a  change  of  name  when  naturalizing;  however.  If  you  do  request 
a  name  change,  we  will  schedule  you  for  a  court  ceremony  since  only  the  court  can  grant  a  change  of  name. 


•  Do  you  want  to  change  your  name  as  a  result  of  your  marriage  or  divorce? 
(If  Yes.  attach  a  copy  ol  the  marriage  or  divoicc  decree.) 

•  Do  you  otherwise  want  to  change  your  name  when  you  naturalize? 

I      If  you  want  to  use  a  name  other  than  the  one  on  your  current  green  card,  clearly  write  it  below: 


D  Yes    O  No 
O  Yes    a   No 


Last  Name 


Form  N-400  Supplement  A  (06-02-95) 


First  Name 


Middle  Name 


OMB  No.    1115-0009 


|FR  Doc.  95-14477  Filed  6-13-95;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

Proposed  Generic  Communication;  10 
CFR  50.54(p)  Process  for  Changes  to 
Security  Plans  Wittiout  Prior  NRC 
Approval 

AGENCY:  Nuclear  Regulatory 
Commission. 

action:  Notice  of  opportunity  for  public 
comment. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  is  proposing  to  issue 
a  generic  letter  to  clarify  the  process  for 
changes  to  security  plans  under  the 
provisions  of  Section  54(p)  of  Part  50  of 
Title  10  of  the  Code  of  Federal 
Regulations  (10  CFR  50.54(p)).  The  NRC 
is  seeking  comment  from  interested 
parties  regarding  both  the  technical  and 
regulatory  aspects  of  the  proposed 
generic  letter  presented  under  the 
Supplementary  Information  heading. 
This  proposed  generic  letter  was 
endorsed  by  the  Committee  to  Review 
Generic  Requirements  (CRGR)  to  be 
published  for  comment.  The  relevant 
information  that  was  sent  to  the  CRGR 
to  support  their  review  of  the  proposed 
generic  letter  will  be  made  available  in 
the  NRC  Public  Document  Room.  The 
NRC  will  consider  comments  received 
from  interested  parties  in  the  final 
evaluation  of  the  proposed  generic 
letter.  The  NRC's  final  evaluation  will 
include  a  review  of  the  technical 
position  and,  when  appropriate,  an 
analysis  of  the  value/impact  on 
licensees.  Should  this  generic  letter  be 
issued  by  the  NRC,  it  will  become 
available  for  public  inspection  in  the 
NRC  Public  Document  Room. 

DATES:  Comment  period  expires  on  July 
14, 1995.  Comments  submitted  after  this 
date  will  be  considered  if  it  is  practical 
to  do  so,  but  assurance  of  consideration 
cannot  be  given  except  for  comments 
received  on  or  before  this  date. 

ADDRESSES:  Submit  written  comments 
to  Chief,  Rules  Review  and  Directives 
Branch,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 
Written  comments  may  also  be 
delivered  to  11545  Rockville  Pike, 
Rockville,  Maryland,  from  7:30  a.m.  to 
4:15  p.m.,  Federal  workdays.  Copies  of 
written  comments  received  may  be 
examined  at  the  NRC  Public  Document 
Room.  2120  L  Street,  NW.  (Lower 
Level),  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Skelton  at  (301)  415-3208. 


SUPPt.EMENTARY  INFORMATION: 

NRC  Generic  Letter  95-XX:  10  CFR 
50.54(p)  Process  for  Changes  to  Security 
Plans  Without  Prior  NRC  Approval 

Addressees 

All  holders  of  of)erating  licenses  and 
construction  permits  for  nuclear  power 
plants. 

Purpose 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  issuing  this 
generic  letter  to  notify  you  of  a 
clarification  of  the  procedures  used  by 
licensees  to  process  10  CFR  50.54(p) 
changes  to  security  plans.  It  is  expected 
that  recipients  will  review  the 
information  for  applicability  to  their 
facilities  and  consider  actions,  as 
appropriate.  However,  suggestions 
contained  in  this  generic  letter  are  not 
NRC  requirements;  therefore,  no  specific 
actions  or  written  response  is  required. 

Description  of  Circumstances 

On  January  4,  1993,  the  Executive 
Director  for  Operations  established  a 
Regulatory  Review  Group  (RRG).  The 
RRG  conducted  a  review  of  power 
reactor  regulations  and  related 
processes,  programs,  and  practices.  One 
RRG  recommendation  was  to  change  the 
current  practice  to  enable  licensees  to 
make  changes  to  their  security  plans 
without  prior  NRC  approval  (i.e.,  using 
the  provisions  of  10  CFR  50.54(p)).  The 
plan  developed  by  the  staff  for 
implementing  RRG  recommendations 
(SECY  94-003,  January  4, 1994)  was  not 
to  change  the  regulations,  but  to  clarify 
the  process  by  providing  a  screening 
criterion  that  would  ensure  consistency 
of  security  plan  changes  without  prior 
NRC  approval. 

Discussion 

Some  confusion  and  inconsistencies 
have  apparently  occxirred  in  the  past 
regarding  implementation  of  10  CFR 
50.54(p)  by  licensees  without  NRC 
approval.  This  generic  letter  restates  the 
original  criterion  for  judging  the 
acceptability  of  changes  made  pursuant 
to  10  CFR  50.54(p).  That  criterion  has 
allowed  that  the  "test"  for  determining 
if  a  change  decreases  the  effectiveness  of 
the  plan  has  been  the  determination  that 
the  overall  effectiveness  of  the  plan  is 
not  decreased.  This  generic  letter 
clarifies  the  language  in  10  CFR  50.54(p) 
that  licensees  shall  "make  no  change 
which  would  decrease  the  effectiveness 
of  a  security  plan,  or  guard  training  and 
qualification,  *  *  *  or  safeguards 
contingency  plan." 

The  following  is  a  clarification  of  this 
language.  Changes  that  meet  the 


following  screening  criteria  may  be 
made  without  prior  NRC  approval. 

•  A  change  m  any  of  the  three 
security  plans  is  deemed  not  to  decrease 
the  effectiveness  of  the  plan  if  the 
change  does  not  decrease  the  ability  of 
the  onsite  physical  protection  system 
and  security  organization,  as  described 
in  paragraphs  (b)  through  (h)  of  10  CFR 
73.55,  or  equivalent  measures  approved 
under  10  CFR  73.55(a),  to  protect  with 
high  assurance  against  the  design  basis 
threat  as  stated  in  10  CFR  73.1(a).  The 
change  cannot  delete  or  replace  any  of 
the  regulatory  capabilities,  as  described 
in  paragraphs  (b)  through  (h)  or  in 
Appendixes  B  and  C  to  10  CFR  Part  73. 

•  A  change  that  increases  the 
effectiveness  of  any  plan. 

Use  of  these  screening  criteria  would 
allow  licensees  to  reduce  certain 
commitments  that  have  exceeded 
regulatory  requirements  or  published 
guidance  if  the  overall  effectiveness  of 
the  plan  is  not  reduced.  Each  issue  is 
reviewed  against  the  overall  assurance 
levels  contained  in  the  plan  and  not 
against  the  specific  individual  changes. 
Latitude  has  always  existed  in  that 
improvements  in  one  area  of  the 
program  may  offset  reductions  in  other 
areas.  Overall  assurance  levels  of  the 
plans  must  be  maintained,  and  this 
clarification  is  not  intended  to  reduce 
plan  commitments  to  levels  less  than 
the  overall  high-assurance  objectives 
stated  in  10  CFR  73.55(a). 

NRC  has  expected  that  licensees 
would  judiciously  make  the  proper 
determination  regarding  10  CFR 
50.54(p)  changes  and  implement  those 
changes  as  permitted  by  the  regulations. 
This  position  was  the  original  intent  of 
the  Commission  and  remains  so  today. 
The  NRC  believes  that,  with  the  use  of 
these  screening  criteria  and  expertise  of 
the  licensee  staff,  Ucensees  should 
implement  changes  made  pursuant  to  10 
CFR  50.54(p)  without  prior  NRC 
approval. 

Licensees  should  note  that  some  of 
the  safeguards-related  regulatory 
guidance  has  become  dated  and 
superseded  in  recent  years,  and  caution 
should  be  exercised  by  licensees  when 
screening  changes,  particularly 
regarding  specific  guidance  issues.  The 
original  intent  of  10  CFR  50.54(p)  has 
been  to  screen  changes  in  terms  of  their 
overall  impact  on  the  security  program. 
Guidance  specified  in  NRC  publications 
are  not  requirements  and  should  not  be 
interpreted  as  the  only  possible  method 
for  satisfying  regulatory  requirements. 
The  screening  criteria  contained  herein 
are  the  fundamental  criteria  necessary 
for  determining  the  acceptability  of  a 
change  made  pursuant  to  10  CFR 
50.54(p).  NUREG-0908,  "Acceptance 


Criteria  for  the  Evaluation  of  Nuclear 
Power  Reactor  Security  Plans,"  is  an 
example  of  a  document  that  should  not 
be  used  verbatim  to  make  individual 
acceptability  determines. 

The  screening  criteria  presented 
herein  are  not  applicable  to  plan 
changes  that  would  eliminate  or  replace 
security  plan  commitments  to  specific 
security  measures  stated  in  10  CFR 
73.55  (b)  through  (h).  NRC  approval  of 
such  changes  may  need  to  be  submitted 
as  exemption  or  license  amendment 
(i.e.,  10  CFR  50.90)  requests. 

A  suggested  outline  for  applying  the 
screening  criteria  for  the  evaluation  of  a 
proposed  security  plan  change  is 
presented  in  Attachment  1.  An 
evaluation  of  any  proposed  security 
plan  change  using  the  suggested  outline 
should  lead  to  a  determination  as  to 
whether  or  not  the  change  can  be  made 
without  prior  NRC  approval. 

Changes  made  pursuant  to  10  CFR 
50.54(p)  and  this  generic  letter  may  be 
made  to  physical  security  plans,  guard 
training  and  qualification  plans,  and 
contingency  plans.  Licensees  that 
successfully  meet  the  screening  criteria 
in  Attachment  1  should  conclude  that  a 
particular  change  would  be  acceptable 
without  NRC  approval.  Use  of  the 
screening  criteria  format,  while  strictly 
voluntary,  would  document  the 
licensees  determination  of  no  decrease 
in  effectiveness  as  described  in  10  CFR 
50.54(p)(2).  The  burden  for  the 
submittal  of  information  associated  with 
the  use  of  10  CFR  50.54(p)  is  included 
in  0MB  Clearance  3150-0011.  This 
generic  letter  does  not  increase  that 
burden. 

Changes  must  be  appropriate  for 
particular  site  programs,  and  use  of  the 
screening  criteria  does  not  guarantee 
acceptance  by  the  NRC  or  applicability 
to  all  sites.  The  licensee  bears  the 
responsibility  for  changes  made  without 
NRC  approval. 

The  three  security  plans  remain  the 
"enforceable  documents,"  and 
inspections  will  be  based  upon  the 
commitments  contained  within  those 
plans.  It  is  incumbent  upon  licensees  to 
keep  their  plans  accurate  and  meet  the 
timing  requirements  for  updating  plans 
as  stated  in  10  CFR  50.54(p). 

As  in  the  past,  the  NRC  regional  staff 
will  continue  to  screen  all  changes  and 
will  refer  policy-related  changes  to  the 
Office  of  Nuclear  Reactor  Regulation 
(NRR).  In  the  future  the  NRC  regional 
staff  will  forward  all  questionable 
changes  to  NRR  for  review  and 
disposition  to  ensure  staff  consistency. 

Attachment  2  contains  10  examples  of 
previously  accepted  changes  made  by 
licensees  without  NRC  approval 
pursuant  to  10  CFR  50.54(p),  and 


Attachment  3  contains  a  list  of  10 
changes  that  have  been  found  to  be 
unacceptable  for  inclusion  in  security 
related  plans  unless  approved  by  the 
NRC  on  a  case  by  case  basis  pursuant  to 
10  CFR  50.90  or  as  an  exemption 
request  to  10  CFR  73.55. 

Attachment  1 — Screening  Criteria  Outline 
(Assessment  of  Acceptability  of  10  CFR 
50.54(p)  Plan  Change) 

Section/Title 

List  the  section  and  title  of  where  the 
change  is  proposed. 

Proposed  Conunitment 

Specify  the  relevant  existing  and  revised 
commitments.  Address  any  offsetting 
provisions. 

Impact  on  Effectiveness  on  a  Generic  Plan 

This  section  of  the  outline  asks  a  series  of 
questions.  If  the  response  to  each  question  is 
"no"  and  the  rationale  supports  a  "no" 
response,  the  change  may  be  processed  using 
the  provisions  of  10  CFR  50.54(p)  without 
NRC  prior  approval.  The  questions  are  as 
follows: 

1.  D  Yes  D  No  Does  this  change  delete  or 
contradict  any  regulatory  requirement? 

2.  D  Yes  D  No  Would  the  change  decrease 
the  overall  level  of  security  system 
performance  as  described  in  paragraphs  (b) 
through  (h)  of  10  CFR  73.55  to  protect  with 
the  objective  of  high  assurance  against  the 
design  basis  threat  of  radiological  sabotage 
as  stated  in  10  CFR  73.1(a)? 

Rationale:  Explain  the  rationale. 

3.  D  Yes  D  No  Does  this  change  any  unique 
site-specific  commitments? 
Rationale:  (Explain  why  the  change  does 

not  decrease  the  overall  effectiveness  of  the 
plan  while  taking  into  consideration  existing 
unique  site-specific  security  features. 
Consider  historical  reasons  why  specific 
commitments  were  included  in  the  security 
plans.  Were  there  specific  counterbalancing 
commitments  and  has  that  countert)alance 
been  changed  negatively?) 

Attachment  2— Acceptable  10  CFR  50.54(p) 
Changes 

Screening  Criteria  Form 

(Assessment  of  Acceptability  of  10  CFR 
S0.54(p)  Plan  Change) 

Example  I 

Weapons  Training 

Section/Title 

This  is  an  example.  In  an  actual  50.54(p) 
determination,  this  section  would  give 
specific  references  to  the  parts  of  the  security 
plan  the  licensee  proposes  to  change. 

Proposed  Commitment 

Currently,  some  licensees  train  each 
security  officer  on  all  types  of  weapions 
maintained  at  their  site.  The  licensee  would 
now  require  individual  security  officer 
training  only  for  the  specific  weapon  types 
(i.e..  shotguns  and  handguns  or  rifles  and 
handguns]  that  individual  security  officers 
would  use  for  assigned  duties.  Weapons 
training  would  be  more  specific  to  weapons 


used  to  carry  out  the  specific  assigned  duties 
which  would  reduce  training  costs.  Training 
of  security  officers  on  weapons  that  are  not 
assigned  to  or  used  by  them  in  routine  or 
resp>onse  duties  wastes  training  resources  and 
funding  that  could  be  used  for  additional 
training  on  assigned  weapons.  Response 
weaponry  and  training  would  remain 
unchanged. 

Impact  on  Effectiveness  on  a  Generic  Plan 

1.  DYes  DNo  Does  this  change  delete  or 
contradict  any  regulatory  requirement? 

2.  DYes  DNo  Would  the  change  decrease 
the  overall  level  of  security  system 
performance  as  described  in  paragraphs  (b) 
through  (h)  of  10  CFR  73.55  to  protect  with 
the  objective  of  high  assurance  against  the 
design  basis  threat  of  radiological  sabotage 
as  stated  in  10  CFR  73.1(a)? 

Rationale:  Training  security  officers  in  use 
of  weapons  not  deployed  in  routine  or 
response  activities  provides  no  benefit  to 
their  responsive  capability. 

3.  DYes  DNo  Does  this  change  any  unique 
site-specific  commitments? 

Rationale:  (Explain  why  the  change  does 
not  decrease  the  overall  effectiveness  of  the 
plan  while  taking  into  consideration  existing 
unique  site-specific  security  features. 
Consider  historical  reasons  why  specific 
commitments  were  included  in  the  security 
plans.  Were  there  specific  counterbalancing 
commitments  and  has  that  counterbalance 
been  changed  negatively?) 

Screening  Criteria  Form 

(Assessment  of  Acceptability  of  10  CFR 
50.54(p)  Plan  Change) 

Example  II 

Vehicle  Entry  and  Search 

Section/Title 

This  is  an  example.  In  an  actual  50.54(p) 
determination,  this  section  would  give 
sp>ecific  references  to  the  parts  of  the  security 
plan  the  licensee  proposes  to  change. 

Proposed  Commitment 

Currently,  two  armed  security  officers  are 
required  by  the  security  plan  to  be  present 
when  a  protected  area  bfurier  is  opened. 
Allow  one  armed  officer  to  open  the 
protected  area  barrier  for  vehicle  access  and 
search  of  that  vehicle.  This  would  be 
acceptable  if  that  portal  is  under  observation 
by  closed  circuit  television  (CCTV)  from  the 
central  alarm  station  (CAS)  or  secondary 
alarm  station  (SAS).  If  CCTV  is  not  available, 
two  security  officers  are  required,  but  only 
one  of  the  two  needs  to  be  armed.  This 
change  would  allow  more  efficient  use  of 
security  force  resources.  If  the  CAS  or  SAS 
were  to  witness  an  incident  at  the  vehicle 
gate,  they  would  be  in  the  best  position  to 
dispatch  armed  respionders. 

Impact  on  Effectiveness  on  a  Generic  Plan 

1.  DYes  DNo  Does  this  change  delete  or 
contradict  any  regulatory  requirement? 

2.  DYes  DNo  Would  the  change  decrease 
the  overall  level  of  security  system 
performance  as  described  in  paragraphs  (b) 
through  (h)  of  10  CFR  73.55  to  protect  with ' 
the  objective  of  high  assurance  against  the 
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design  basis  threat  of  radiological  sabotage 

as  stated  in  10  CFR  73.1(a)? 

Rationale:  This  change  would  allow  better 
utilization  of  security  force  resources  and 
would  help  maintain  current  levels  of 
assurance.  Having  a  second  armed  security 
officer  present  during  a  vehicle  search 
provides  little,  if  any,  additional  deterrence 
to  a  potential  adversary.  CCTV  coverage  of 
vehicle  access  control  and  searches  has  a 
deterrence  similar  to  the  presence  of  the 
second  officer. 
3.  DYes  DNo  Does  this  change  any  unique 

site-s{)ecific  commitments? 

Rationale:  (Explain  why  the  change  does 
not  decrease  the  overall  effectiveness  of  the 
plan  while  taking  into  consideration  existing 
unique  site-specific  security  features. 
Consider  historical  reasons  why  specific  . 
commitments  were  included  in  the  security 
plans.  Were  there  specific  counterbalancing 
commitments  and  has  that  counterbalance 
been  changed  negatively?) 

Screening  Criteria  Form 

(Assessment  of  Acceptability  of  10  CFR 
50.54(p)  Plan  Change) 

Example  HI 

Safeguards  Information 
Section/Title  ^ 

This  is  an  example.  In  an  actual  50.54{p) 
determination,  this  section  would  give 
specific  references  to  the  parts  of  the  security 
plan  the  licensee  proposes  to  change. 

Proposed  Commitment 

Currently,  all  lists  of  vital  equipment  are 
controlled  as  safeguards  information  (SGI). 
The  following  criterion  defines  what 
information  needs  to  be  controlled  as  SGI. 

The  following  three  elements  must  be 
present  before  "documents  or  other  matter" 
are  designated  SGI  in  accordance  with  10 
CFR73.21(b)(l)(vii): 

(1)  the  safety-related  equipment  must  be 
designated  as  vital  equipment  or  be  specified 
as  being  located  in  a  vital  area  in  either  the 
licensees  physical  security  plan  (PSP).  the 
safeguards  contingency  plan  (SCP)  or,  if 
applicable,  any  licensee-generated  plant- 
specific  safeguards  analyses:  and 

(2)  the  equipment  or  area  must  be 
specifically  designated  as  "vital"  in  the 
"documents  or  other  matter"  being  reviewed; 
and 

(3)  the  physical  protection  measures  (other 
than  any  general  regulatory  requirement 
stated  in  10  CFR  73.55)  afforded  the 
equipment  or  area,  as  described  in  either  a 
licensee's  PSP.  a  SCP,  or  a  plant-specific 
safeguards  analysis,*  must  also  be 
specifically  described  in  the  "documents  or 
other  matter." 

*  Plant-specific  sabotage  scenarios  or 
vulnerabilities  in  the  physical  protection 
system  are  considered  SGI. 

Impact  on  Effectiveness  on  a  Generic  Plan 

1.  D  Yes  D  No  Does  this  change  delete  or 
contradict  any  regulatory  requirement? 

2.  D  Yes  D  No  Would  the  change  decrease 
the  overall  level  of  security  system 
performance  as  described  in  paragraphs  (b) 
through  (h)  of  10  CFR  73.55  to  protect  with 


the  objective  of  high  assurance  against  the 

design  basis  threat  of  radiological  sabotage 

as  stated  in  10  CFR  73.1(a)? 

Rationale:  This  change  allows  the  licensee 
to  include  a  list  of  vital  areas  in  training 
documents  for  licensee  operations  personnel 
without  treating  the  documents  as  SGI.  This 
change  would  also  reduce  the  amount  of  SGI 
generated,  handled,  and  stored.  A  non-SGl 
list  does  not  decrease  the  effectiveness  of  the 
plan  due  to  the  absence  of  the  above  criteria 
and  the  fact  that  safety  equipment  lists  are 
available  from  other  sources. 
3.  D  Yes  n  No  Does  this  change  any  unique 

site-specific  commitments? 

Rationale:  (Explain  why  the  change  does 
not  decrease  the  overall  effectiveness  of  the 
plan  while  taking  into  consideration  existing 
unique  site-specific  security  features. 
Consider  historical  reasons  why  specific 
commitments  were  included  in  the  security 
plans.  Were  there  specific  counterbalancing 
commitments  and  has  that  counterbalance 
been  changed  negatively?) 

Screening  Criteria  Form 

(A.ssessment  of  Acceptability  of  10  CFR 
50.54(p)  Plan  Change) 

Example  IV 

Protected  Area  Patrols 
Section/Title 

This  is  an  example.  In  an  actual  50.54(p) 
determination,  this  section  would  give 
specific  references  to  the  parts  of  the  security 
plan  the  licensee  proposes  to  change. 

Proposed  Commitment 

Reduce  frequency  of  protected  area  (PA) 
patrols.  Patrol  frequency  would  be  reduced  to 
a  minimum  of  two  patrols  per  shift  (8  hours) 
or  no  less  than  once  every  4  hours. 
Additional  patrols  contribute  minimally  to 
security  effectiveness.  Reduction  of  number 
of  patrols  would  provide  for  more  effective 
use  of  personnel  resources.  The 
consideration  that  all  employees,  as  well  as 
security  force  members,  are  trained  to  report 
any  suspicious  individuals  or  materials  in 
the  protected  area  decreases  the  importance 
of  more  frequent  patrols. 
Impact  on  Effectiveness  on  a  Generic  Plan 

1.  D  Yes  D  No  Does  this  change  delete  or 
contradict  any  regulatory  requirement? 

2.  D  Yes  D  No  Would  the  change  decrease 
the  overall  level  of  security  system 
performance  as  described  in  paragraphs  (b) 
through  (h)  of  10  CFR  73.55  to  protect  with 
the  objective  of  high  assurance  against  the 
design  basis  threat  of  radiological  sabotage 
as  stated  in  10  CFR  73.1(a)? 

Rationale:  Previously  issued  guidance 
states  that  a  patrol  at  least  every  4  hours 
meets  the  performance  requirements  of  the 
regulation. 
D  Yes  D  No  Does  this  change  any  unique 

site-specific  commitments? 

Rationale:  (Explain  why  the  change  does 
not  decrease  the  overall  effectiveness  of  the 
plan  while  taking  into  consideration  existing 
unique  site-specific  security  features. 
Consider  historical  reasons  why  specific 
commitments  were  included  in  the  security 
plans.  Were  there  specific  counterbalancing 


commitments  and  has  that  counterbalance 
been  changed  negatively?) 

Screening  Criteria  Form 

(Assessment  of  Acceptability  of  10  Crt 
50.54(p)  Plan  ChangeL 

Example  V 

Security  Organizational  Changes 
Section/Title 

This  is  an  example.  In  an  actual  50.54(p) 
determination,  this  section  would  give 
specific  references  to  the  parts  of  the  security 
plan  the  licensee  proposes  to  change. 

Proposed  Commitment 

Two  levels  of  management  would  be 
eliminated,  reducing  the  number  of  vertical 
layers  of  security  staff  organization.  The 
change  provides  for  more  efficient 
management  and  possible  savings  in 
manpower  resources.  The  number  of  guards 
for  each  shift  directly  involved  in 
implementing  the  security  plan  would  not  be 
affected.  Historically  the  NRC  staff  has  not 
specified  organizational  or  managerial 
structures.  Published  guidance  is  silent  on 
the  number  of  managers  and  the  type  of 
organizational  structure  for  the  security 
operation.  Security  management  is  judged  by 
its  performance  and  not  by  the  number  or 
type  of  managers. 
Impact  on  Effectiveness  on  a  Generic  Plan 

1.  D  Yes  n  No  Does  this  change  delete  or 
contradict  any  regulatory  requirement? 
D  Yes  D  No  Would  the  change  decrease  the 
overall  level  of  security  system 
performance  as  described  in  paragraphs  (b) 
through  (h)  of  10  CFR  73.55  to  protect  with 
the  objective  of  high  assurance  against  the 
design  basis  threat  of  radiological  sabotage 
as  stated  in  10  CFR  73.1(a)? 
Rationale:  With  the  actual  number  of  on- 
duty  security  force  members  remaining 
unchanged,  the  implementation  of  the 
security  plan  should  remain  unchanged. 
3.  D  Yes  D  No  Does  this  change  any  unique 
site-specific  commitments? 
Rationale:  (Explain  why  the  change  does 
not  decrease  the  overall  effectiveness  of  the 
plan  while  taking  into  consideration  existing 
unique  site-specific  security  features. 
Consider  historical  reasons  why  specific 
commitments  were  included  in  the  security 
plans.  Were  there  specific  counterbalancing 
commitments  and  has  that  counterbalance 
been  changed  negatively?) 

Screening  Criteria  Form 

(Assessment  of  Acceptability  of  10  CFR 
50.54(p)  Plan  Change) 

Example  VI 

Armed  Responder  Duties 

Section/Title 

This  is  an  example.  In  an  actual  50.54(p) 
determination,  this  section  would  give 
specific  references  to  the  parts  of  the  security 
plan  the  licensee  proposes  to  change. 

Proposed  Commitment 

Assign  duties  other  than  armed  response  to 
security  officers  designated  as  members  of 
the  response  team.  Armed  responders  would 


be  assigned  additional  duties  that  would  not 
mterfere  with  their  contingency  response. 
Assigned  duties  would  be  only  ones  that 
could  be  immediately  abandoned  for 
response  purposes.  This  change  allows  for 
more  efficient  resource  management.  This 
change  should  not  affect  the  security  officers' 
ability  to  perform  their  duties  as  members  of 
the  response  team.  Use  of  response  officers 
to  perform  additional  duties  has  been  an 
acceptable  practice  under  current  guidance. 
What  has  not  been  acceptable,  as  discussed 
in  IN  86-88,  is  assigning  responders  to 
routine  duties  that  cannot  be  abandoned 
during  a  security  event  when  response  is 
necessary. 

Impact  on  Effectiveness  on  a  Generic  Plan 

1.  D  Yes  O  No  Does  this  change  delete  or 
contradict  any  regulatory  requirement? 

2.  D  Yes  D  No  Would  the  change  decrease 
the  overall  level  of  security  system 
performance  as  described  in  paragraphs  (b) 
through  (h)  of  10  CFR  73.55  to  protect  with 
the  objective  of  high  assurance  against  the 
design  basis  threat  of  radiological  sabotage 
as  stated  in  10  CFR  73.1(a)? 

Rationale:  Ability  to  abandon  duties  and 
resfwnd  will  be  demonstrated  and 
documented.  The  number  of  armed 
responders  is  not  reduced  and  their  ability  to 
respond  is  not  affected. 

3.  D  Yes  D  No  Does  this  change  any  unique 
site-specific  commitments? 
Rationale:  (Explain  why  the  change  does 

not  decrease  the  overall  effectiveness  of  the 
plan  while  taking  into  consideration  existing 
unique  site-specific  security  features. 
Consider  historical  reasons  why  specific 
commitments  were  included  in  the  security 
plans.  Were  there  specific  counterbalancing 
commitments  and  has  that  counterbalance 
been  changed  negatively?) 

Screening  Criteria  Form 

(Assessment  of  Acceptability  of  10  CFR 
S0.54(p)  Plan  Change) 

Example  vn 

Requalification  Schedule 

Section/Title 

This  is  an  example.  In  an  actual  50.54(p) 
determination,  this  section  would  give 
specific  references  to  the  parts  of  the  security 
plan  the  licensee  proposes  to  change. 

Profxjsed  Commitment 

The  current  plan  specifies  that  security 
audits  and  weap)ons  training  (required  by 
Appendix  B  to  73.55)  be  completed  1  year  or 
less  after  the  audit  or  training  was  last 
accomplished.  This  results  in  the  due  date  of 
audits  and  training  being  adjusted  each  year 
and  the  audits  and  training,  over  a  period  of 
years,  being  completed  more  than  once  each 
12  months.  This  change  provides  scheduling 
latitude  in  p>erforming  annually  required' 
security  audits  and  weapons  training.  It 
allows  use  of  a  "tech  spec"  formula  to 
provide  flexibility  in  meeting  audit  and 
weapons  training  commitments.  The  revised 
commitment  would  allow  fixed  dates  in  the 
plan  with  a  provision  for  extending  the  audit 
or  training  interval  l)eyond  1  year  (e.g.,  a 
maximum  allowable  extension  not  to  exceed 


25%  of  the  surveillance  interval,  but  the 
combined  time  interval  for  any  3  consecutive 
surveillance  intervals  shall  not  exceed  3.25 
time  the  specific  surveillance  interval). 

Impact  on  Effectiveness  on  a  Generic  Plan 

1.  D  Yes  D  No  Does  this  change  delete  or 
contradict  any  regulatory  requirement? 

2.  D  Yes  D  No  Would  the  change  decrease 
the  overall  level  of  security  system 
performance  as  described  in  paragraphs  (b) 
through  (h)  of  10  CFR  73.55  to  protect  with 
the  objective  of  high  assurance  against  the 
design  basis  threat  of  radiological  sabotage 
as  stated  in  10  CFR  73.1(a)? 

/?of;ono/e.- There  would  be  no  impact  on 
performance  capabilities  of  the  security 
program  or  security  officer  weapons 
proficiency.  Audits  and  security  training 
would  still  be  conducted  on  an  annual  basis 
with  only  minor  variations. 

3.  n  Yes  D  No  Does  this  change  any  unique 
site-specific  commitments? 
Rationale:  (Explain  why  the  change  does 

not  decrease  the  overall  effectiveness  of  the 
plan  while  taking  into  consideration  existing 
unique  site-sf)ecific  security  features. 
Consider  historical  reasons  why  specific 
commitments  were  included  in  the  security 
plans.  Were  there  sp>ecific  counterbalancing 
commitments  and  has  that  counterbalance 
been  changed  negatively?) 

Screening  Criteria  Form 

(Assessment  of  Acceptability  of  10  CFR 
50.54(p)  Plan  Change) 

Example  Vm 

Guard/Watchman  Duties 

Section/Title 

This  is  an  example.  In  an  actual  50.54(p) 
determination,  this  section  would  give 
specific  references  to  the  parts  of  the  security 
plan  the  licensee  proposes  to  change. 

Proposed  Commitment 

Some  security  plans  list  numerous 
positions  within  the  security  organization 
and  specifically  identify  whether  a  position 
is  filled  by  an  armed  guard  or  unarmed 
watchman.  For  example,  a  plan  may  specify 
that  operators  of  search  equipment  in  the 
gatehouse  and  SAS/CAS  officers  will  be 
armed.  This  change  would  allow  certain 
security  officer  positions  to  be  filled  by 
unarmed  watchmen  rather  than  armed 
guards.  Watchmen  would  be  allowed  to 
op)erate  search  equipment  in  the  gatehouse, 
to  man  the  CAS  and  SAS,  and  to  escort 
individuals  in  the  protected  and  vital  areas. 

Impact  on  Effectiveness  on  a  Generic  Plan 

1.  D  Yes  D  No  Does  this  change  delete  or 
contradict  any  regulatory  requirement? 

2.  D  Yes  D  No  Would  the  change  decrease 
the  overall  level  of  security  system 
performance  as  described  in  paragraphs  (b) 
through  (h)  of  10  CFR  73.55  to  protect  with 
the  objective  of  high  assurance  against  the 
design  basis  threat  of  radiological  sabotage 
as  stated  in  10  CFR  73.1(a)? 

Rationale:  This  change  does  not  involve 
any  of  the  armed  respwnse  force  members. 
Consequently  the  response  to  security 
contingencies  would  remain  the  same. 


3.  D  Yes  D  No  E>oes  this  change  any  unique 

site-specific  commitments? 

Rationale:  (Explain  why  the  change  does 
not  decrease  the  overall  effectiveness  of  the 
plan  while  taking  into  consideration  existing 
unique  site-specific  security  features. 
Consider  historical  reasons  why  specific 
commitments  were  included  in  the  security 
plans.  Were  there  specific  counterbalancing 
commitments  and  has  that  counterbalance 
been  changed  negatively?) 

Screening  Criteria  Form 

(Assessment  of  Acceptability  of  10  CFR 
50.54(p)  Plan  Change) 

Example  DC 

Vital  Area  Door  Controls 

Section/Title 

This  is  an  example.  In  an  actual  50.54(p) 
determination,  this  section  would  give 
specific  references  to  the  parts  of  the  security 
plan  the  licensee  proposes  to  change. 

Proposed  Commitment 

Some  licensees  have  conmiitted  to 
placement  of  vital  areas  within  vital  areas. 
This  arrangement  results  in  doors,  identified 
as  vital  area  doors,  being  located  within  other 
vital  areas.  This  change  would  allow  the 
number  of  doors  controlled  as  vital  to  be 
reduced.  Vital  area  doors  located  within  vital 
areas  (with  the  exception  of  the  control  room 
and  the  alarm  stations)  would  no  longer  be 
designated  as  vital. 

Impact  on  Effectiveness  on  a  Generic  Plan 

1.  D  Yes  D  No  Does  this  change  delete  or 
contradict  any  regulatory  requirement? 

2.  D  Yes  D  No  Would  the  change  decrease 
the  overall  level  of  security  system 
performance  as  described  in  paragraphs  (b) 
through  (h)  of  10  CFR  73.55  to  protect  with 
the  objective  of  high  assurance  against  the 
design  basis  threat  of  radiological  sabotage 
as  stated  in  10  CFR  73.1(a)? 

Rationale:  Unless  the  current  response 
'strategy  to  an  external  threat  relies  on  delay 
or  detection  at  internal  vital  area  doors, 
elimination  of  their  vital  designation  would 
not  affect  licensee  response  to  a  design  basis 
external  threat. 

3.  O  Yes  D  No  Does  this  change  any  unique 
site-sf)ecific  commitments? 
Rationale:  (Explain  why  the  change  does 

not  decrease  the  overall  effectiveness  of  the 
plan  while  taking  into  consideration  existing 
unique  site-sp>ecific  security  features. 
Consider  historical  reasons  why  sf>ecific 
commitments  were  included  in  the  security 
plans.  Were  there  specific  counterbalancing 
commitments  and  has  that  counterbalance 
been  changed  negatively?) 

Screening  Criteria  Form 

(Assessment  of  Acceptability  of  10  CFR 
50.54(p)  Plan  Change) 

Example  X 

Security  Vehicles 

Section/Title 

This  is  an  example.  In  an  actual  50.54(p') 
determination,  this  section  would  give 
sftecific  references  to  the  parts  of  the  security 
plan  the  licensee  proposes  to  change. 
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Profxjsed  Comrnitment 

Eliminate  a  requirement  that  a  4-wheel 
drive  vehicle  be  used  as  a  patrol  and 
response  vehicle.  This  reduction  would  need 
to  be  balanced  by  a  commitment  to  verify 
that  the  response  strategy  to  address  the 
design  basis  threat  did  not  rely  on  the  use  of 
a  4-wheel  drive  vehicle.  This  change  would 
eliminate  the  costs  of  purchasing  and 
maintaining  4-wheel  drive  vehicles  that  are 
not  required  for  protection  against  the  design 
basis  external  threat. 
Impact  on  Effectiveness  on  a  Generic  Plan 

1.  D  Yes  D  No  Does  this  change  delete  or 
contradict  any  regulatory  requirement? 

2.  D  Yes  n  No  Would  the  change  decrease 
the  overall  level  of  security  system 
performance  as  described  in  paragraphs  (b) 
through  (h)  of  10  CFR  73.55  to  protect  with 
the  objective  of  high  assurance  against  the 
design  basis  threat  of  radiological  sabotage 
as  stated  in  10  CFR  73.1(a)? 

Rationale:  The  demonstration  of  protective 
strategies  that  do  not  require  the  use  of  a  4- 
wheel  drive  vehicle  would  confirm  the 
ability  of  a  sites  protection  strategy  to  protect 
the  facility  against  the  design  basis  threat. 

3.  D  Yes  D  No  Does  this  change  any  unique 
site-specific  commitments? 
Rationale:  (Explain  why  the  change  does 

not  decrease  the  overall  effectiveness  of  the 
plan  while  taking  into  consideration  existing 
unique  site-specific  security  features. 
Consider  historical  reasons  why  specific 
commitments  were  included  in  the  security 
plans.  Were  there  specific  counterbalancing 
commitments  and  has  that  counterbalance 
been  changed  negatively?) 

Attachment  3 — Unacceptable  10  CFR 
S0.54(p)  Changes 

The  following  is  a  listing  of  10  CFR 
50.54(p)  changes  that  have  been  proposed  or 
submitted  but  were  determined  to  decrease 
the  effectiveness  of  their  resjjective  plans. 
Changes  would  be  reviewed  on  a  case-by- 
case  basis  if  submitted  as  noted  for 
amendments  or  exemptions. 

1.  A  change  was  submitted  that  would 
allow  a  "designated  vehicle"  to  be  stored 
outside  the  protected  area  in  an  unsecured 
manner.  This  change  is  considered  to  be 
decrease  in  overall  effectiveness  of  the  plan 
and  would  require  an  exemption  request 
since  it  is  contrary  to  the  provisions  of  10 
CFR  73.55(d)(4). 

2.  A  change  was  submitted  by  which  any 
vehicle  entering  the  protected  area  that  is 
driven  by  an  individual  with  unescorted 
access  would  not  have  to  be  escorted  by  an 
armed  member  of  the  security  force.  This 
change  would  decrease  the  overall 
effectiveness  of  the  plan  and  require  an 
exemption  request  since  it  is  contrary  to  the 
provisions  of  10  CFR  73.55(d)(4)  and  specific 
implementation  guidance  provided  to  the 
staff  in  SECY  93-326. 

3.  A  change  was  submitted  that  would 
allow  materials  destined  for  the  protected 
area  to  be  searched  and  stored  in  an 
unsecured,  owner-controlled  warehouse. 
This  change  is  considered  a  decrease  in 
overall  effectiveness  of  the  plan  and  would 
require  an  exemption  request  since  it  is 


contrary  to  the  provisions  of  10  CFR 
73.55(d)(3). 

4.  A  change  was  submitted  that  requested 
that  security  officers  be  qualified  on  other 
than  assigned  weapons  or  "duty" 
ammunition.  The  change  would  be 
considered  a  decrease  in  overall  effectiveness 
of  the  plan.  This  change  could  be  submitted 
pursuant  to  10  CFR  50.90. 

5.  A  generic  change  was  proposed  during 
public  meetings  that  would  eliminate  the 
secondary  alarm  station.  This  change  would 
decrease  the  overall  effectiveness  of  the  plan 
and  require  an  exemption  request  since  it  is 
contrary  to  the  provisions  of  10  CFR 
73.55(e)(1). 

6.  A  generic  change  was  proposed  during 
public  meetings  that  would  reduce  the 
number  of  armed  resjKinders  below  the 
minimum  required  by  the  regulation.  This 
change  would  decrease  that  overall 
effectiveness  of  the  plan  and  require  an 
exemption  request  since  it  is  contrary  to  the 
provisions  of  10  CFR  73.55(h)(3). 

7.  A  change  was  submitted  that  did  not 
specify  which  (xjsitions  within  the  security 
organization  would  be  armed  or  unarmed.  As 
written,  the  staff  had  to  assume  the  overall 
effectiveness  of  the  plan  was  decreased.  The 
licensee  would  need  to  resubmit  this  change 
to  clarify  which  positions  woi'ld  be  armed  to 
confirm  that  regulatory  requirements  were 
being  met. 

8.  A  generic  change  was  proposed  during 
public  meetings  that  would  allow  visitor 
escorting  to  be  determined  at  the  licensee's 
discretion.  No  specifics  were  provided 
regarding  how  this  change  was  to  be 
implemented.  This  change  would  decrease 
the  overall  effectiveness  of  the  plan  and 
require  an  exemption  request  since  it  is 
contrary  to  the  provisions  of  10  CFR 
73.55(d)(6). 

9.  A  generic  change  was  proposed  during 
public  meetings  that  would  give  an  alarm 
station  operator  the  discretion  to  determine 
the  need  for  compensatory  measures  for 
failedShtrusion  detection  equipment.  This 
change  would  decrease  the  overall 
effectiveness  of  the  plan  and  require  an 
exemption  request  since  it  is  contrary  to  the 
provisions  of  10  CFR  73.55(g)(1). 
Compensatory  measures  for  vital  area  doors 
are  contained  in  proposed  rulemaking 
currently  being  processed  by  the  staff. 

10.  A  generic  change  was  proposed  during 
public  meetings  that  would  not  require 
compensatory  measures  for  72  hours  on  a 
vital  area  door  that  had  only  a  functional 
lock.  This  change  would  decrease  the  overall 
effectiveness  of  the  plan  and  require  an 
exemption  request  since  it  is  contrary  to  the 
provisions  of  73.55(g)(1). 

Dated  at  Rockville,  Maryland,  this  7th  day 
of  June  1995. 

For  the  Nuclear  Regulatory  Commission. 
Brian  K.  Grimes, 

Director.  Division  of  Project  Support.  Office 
of  Nuclear  Reactor  Regulation. 
|FR  Doc.  95-14501  Filed  6-13-95;  8:45  ami 

BILUNG  CODE  7S90-01-M 


Commonwealth  Edison  Company,  Zion 
Nuclear  Power  Station,  Units  1  and  2; 
Correction  to  Director's  Decision 
Under  10  CFR  2.206  (DD-95-09) 


In  the  Notice  beginning  on  page  28808 
in  the  issue  of  Friday,  June  2,  1995, 
make  the  following  correction: 

On  page  28811,  Section  E.  Potential 
Threats,  in  the  second  paragraph,  the 
fourth  sentence  should  read: 

On  a  daily  basis,  the  staff  evaluates 
threat-related  information  to  ensure  the 
design  basis  threat  statements  in  the 
regulations  remain  a  valid  basis  for 
safeguards  system  design. 

For  the  Nuclear  Regulatory  Commission. 
Oyde  Y.  Shiraki. 

Project  Manager.  Project  Directorate  III-2, 
Division  of  Reactor  Projects  111/ IV.  Office  of 
Nuclear  Reactor  Regulation. 
|FR  Doc.  95-14500  Filed  6-13-95;  8:45  am] 

BILUNO  CODE  7S90-01-M 

Pocket  No  50-458  (License  No.  NPF-47)] 

Gulf  States  Utilities  Entergy 
Corporation,  Entergy  Operations,  Inc., 
(River  Bend  Station,  Unit  1);  Order 
Approving  Transfers  and  Notice  of 
Issuance  of  License  Amendments 

I 

On  November  20, 1985.  pursuant  to 
10  CFR  part  50.  License  No.  NPF-47 
was  issued,  under  which  Gulf  States 
Utilities  Company  (GSU)  is  authorized 
to  operate  and  hold  a  70  percent 
ownership  share  in  River  Bend  Station, 
Unit  1  (River  Bend),  which  is  located  in 
West  Feliciana  Parish.  Louisiana. 

II 

In  June  1992.  GSU  and  Entergy 
Corporation  (Entergy)  entered  into  an 
agreement  providing  for  the 
combination  of  the  businesses  of  their 
companies.  In  accordance  with  the 
merger  plan,  GSU.  following  the  merger, 
will  continue  to  operate  as  an  electric 
utility,  but  as  a  subsidiary  of  a  new 
holding  company  to  be  named  Entergy 
Corporation,  with  its  electric  operations 
fully  intergrated  with  those  of  the 
Entergy  System.  Upon  consummation  of 
the  proposed  business  combination  and 
subject  to  the  receipt  of  the  ncessary 
approvals.  Entergy  Operations  Inc. 
(EOI).  on  behalf  of  the  owners,  will 
assume  operations  and  managerial 
responsibility  for  River  Bend. 

Ill 

To  implement  the  business 
combination.  GSU  appled  to  the  U.S. 
Nuclear  Regulatory  Commission  (NRG) 
for  two  license  amendments  to  license 
NPF-47.  by  two  letters  dated  January 
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13,  1993,  as  supplemented  by  later 
filings.  Under  these  requested  license 
amendment,  the  license  would  reflect 
the  transfer  of  ownership  of  GSU  to 
become  a  wholly-owned  susbisdiary  of 
Entergy  as  a  result  of  a  merger  between 
GSU  and  Entergy,  and  control  over  the 
operation  of  River  Bend  would  be 
transferred  from  GSU  to  EOI.  another 
wholly-owned  subsidiary  of  Entergy. 
Notice  of  these  applications  for  transfer 
and  proporsed  no  significant  hazards 
consideration  determinations  were 
published  in  the  Federal  Register  on 
July  7.  1993  (58  FR  36435  and  58  FR 
36436). 

IV 

This  Order  was  originally  issued  on 
December  16,  1993.  By  other  dated 
March  14. 1995.  the  Court  of  Appeals 
for  the  D.C.  Circuit  ordered  that  the  two 
orders  for  (1)  the  merger  of  Gulf  States 
Utilities  and  Entergy  and  (2)  the 
operation  of  River  Bend  Station  by  EOI 
be  vacted  and  the  case  remanded  to  the 
NRC. 


The  transfer  of  rights  under  license 
NPF— 47  is  subject  to  the  NRC's  approval 
under  10  CFR  50.80.  Based  on 
information  provided  by  GSU  and 
Entergy,  and  other  information  before 
the  Commission,  it  is  determined  that 
the  proposed  transfer  of  the  control  of 
operations  of  River  Bend  from  GSU  to 
EOI,  and  the  proposed  transfer  of 
ownership  of  GSU  to  Entergy,  subject  to 
the  conditions  set  forth  herein,  are  in 
the  public  interest  and  are  consistent 
with  the  applicable  provisions  of  law, 
regulations  and  orders  issued  by  the 
Commission.  These  actions  were 
evaluated  by  the  staff  as  docuJh^nted  in 
Safety  Evaluations,  dated  December  16. 
1993.  which  contain  final  no  sigiiificant 
hazards  consideration  determinations. 
The  conditions  of  the  transfer.  to,^hich 
GSU  has  not  objected,  are:      ( 

2.C.(3)  Antitrust  Conditions 

a.  GSU  shall  comply  with  the  antitrust 
license  conditions  set  forth  in  Appendix 
C.  attached  hereto  and  incorporated  in 
this  license. 

b.  EOI  shall  not  market  or  broker 
power  or  energy  from  River  Bend 
Station.  Unit  1.  GSU  is  responsible  and 
accountable  for  the  actions  of  its  agent. 
EOI.  to  the  extent  said  agent's  actions 
affect  the  marketing  or  brokering  of 
power  or  energy  from  River  Bend 
Station.  Unit  1  and.  in  any  way, 
contravene  the  antitrust  conditions  of 
this  paragraph  or  Appendix  C  of  this 
license. 


2.C.(1 6)  Merger  Related  Reports 

GSU  shall  inform  the  Director.  NRR: 

a.  Sixty  days  prior  to  a  transfer 
(excluding  grants  of  security  interests  or 
liens)  from  GSU  to  Entergy  or  any  other 
entity  of  facilities  for  the  production, 
transmission  or  distribution  of  electric 
energy  having  a  depreciated  book  value 
exceeding  one  percent  (1%)  of  GSU's 
consolidated  net  utility  plant,  as 
recorded  on  GSU's  books  of  account. 

b.  Of  an  award  of  damages  in 
litigation  initiated  against  GSU  by  Cajun 
Electric  Power  Cooperative  regarding 
River  Bend  within  30  days  of  the  award. 

VI 

Accordingly,  pursuant  to  sections 
103. 105, 161b.  161i.  and  187  of  the 
Atomic  Energy  Act  of  1954.  as  amended, 
42  U.S.C.  2201  et  seq.  and  10  CFR  part 
50.  if  is  hereby  ordered  That  the 
transfers  to  Entergy  Corporation  and 
Entergy  Operations  Inc..  discussed 
above,  are  approved,  and  notice  is  given 
that  license  amendments  providing  for 
the  transfer  of  control  of  operation  of 
River  Bend  to  EOI.  subject  to  the  hcense 
conditions  set  our  and  herein,  and  the 
transfer  of  ownership  of  GSU  to  Entergy 
are  issued,  effective  immediately. 

Dated  at  Rockville,  MD..  this  Sth  day  of 
June  1995. 

WUliam  T.  RusseU, 

Director,  Office  of  Nuclear  Reactor 

Regulation. 

[FR  Doc.  95-14502  Filed  &-13-95:  8:45  am) 

BILUNG  CODE  7S90-01-M 

[Docket  No.  50-267;  License  No.  DPR-34] 

Public  Service  Company  of  Colorado, 
(Fort  St  Vrain  Nuclear  Generating 
Station);  Exemption 

I 

The  Public  Service  Company  of 
Colorado  (PSC  or  the  licensee)  is  the 
holder  of  Possession-Only  License 
(POL)  No.  DPR-34,  which  authorized 
possessions  and  maintenance  of  the  Fort 
St.  Vrain  Nuclear  Generating  Station 
(FSV).  The  license  provides,  among 
other  things,  that  the  plant  is  subject  to 
all  rules,  regulations,  and  Orders  of  the 
Nuclear  Regulatory  Commission  (NRC) 
now  or  hereafter  in  effect. 

FSV  is  a  high-temperature,  gas-cooled 
reactor  that  is  located  at  the  licensee's 
site  in  Weld  County.  Colorado.  FSV 
operated  from  January  31, 1974,  to 
August  18. 1989.  PSC  shut  down  FSV 
because  of  control  rod  drive  failures  and 
subsequently  made  the  shutdown 
permanent  because  of  a  discovery  of 
degradation  of  the  steam  generator  ring 
headers.  On  November  5. 1990,  PSC 


submitted  a  Decommissioning  Plan  (DP) 
pursuant  to  §  50.82  of  title  10,  Code  of 
Federal  Regulations  (10  CFR  50.82)  that 
proposed  the  dismantling  of  FSV.  On 
May  21. 1991.  the  NRC  revised  License 
No.  DPR-34  to  a  POL.  which  allows 
possession  but  not  operation  of  FSV. 
The  DP  was  approved  by  NRC  Order 
dated,  November  23.  1993.  PSC  is 
actively  dismantling  FSV  and 
decommissioning  is  approximately  65 
percent  complete.  In  addition,  FSV  has 
been  defueled  and  all  fuel  was 
transferred  to  the  PSC  independent 
spent  fuel  storage  installation  (ISFSI). 
The  ISFSI  (Materials  License  No.  SNM- 
2504)  is  Ucensed  under  10  CFR  part  72. 

n 

By  letter  dated  February  16,  1995, 
PSC  requested  an  exemption  in 
accordance  with  10  CFR  50.12  from  the 
requirements  of  10  CFR  50.54(w)  to 
maintain  onsite  property  damage 
insurance.  This  rule  states  the 
following: 

•   *   *  Each  electric  utility  licensee  under 
this  part  for  a  production  or  utilization 
facility  of  the  type  described  in  10  CFR 
50.21(b)  and  10  CFR  50.22  shall  take 
reasonable  steps  to  obtain  insurance  available 
at  reasonable  costs  and  on  reasonable  terms 
&t)m  private  sources  or  to  demonstrate  to  the 
satisfaction  of  the  Commission  that  it 
possesses  an  equivalent  amount  of  protection 
covering  the  licensee's  obligation  in  the  event 
of  an  accident  at  the  licensee's  reactor,  to 
stabilize  and  decontaminate  the  reactor  and 
the  reactor  station  site  at  which  the  reactor 
experiencing  the  accident  is  located, 
provided  that:  *  *  *. 

Ill 

The  justification  presented  by  the 
licensee  for  the  exemption  request  is 
that  FSV  is  not  authorized  to  operate,  all 
nuclear  fuel  has  been  removed  from  the 
reactor  facility  and  transferred  to  the 
ISFSI.  decommissioning  of  FSV  is 
approximately  65  percent  complete,  and 
the  risk  of  accident  resulting  in  a 
radiological  release  is  now  considerably 
less  than  during  plant  operation.  The 
licensee  contends  that  with  all  nuclear 
fuel  removed  from,  the  reactor  facility, 
and  with  the  activated  graphite  blocks 
removed  from  the  reactor  building  and 
disposed  of  at  an  authorized  low-level 
waste  disposal  facility,  the  potential 
accidents  as  evaluated  in  the  FSV  DP 
only  involve  events  such  as  fires, 
electrical  power  outages,  and  the 
dropping  of  activated  or  contaminated 
materials  during  dismantling.  PSC 
concludes  that  any  events  at  the  facility 
would  only  result  in  doses  to 
individuals  located  at  the  emergency 
pleuining  zone  boundary.  In  addition. 
PSC  concludes  these  doses  would  be 
orders  of  magnitude  twlow  10  CFR  part 
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100  guidelines  and  are  a  small  fraction 
ot  the  U.S.  Environmental  Protection 
Agency's  (EPA)  "Protection  Action 
Guidelines"  (PAG).  The  NRC  staff's 
Safety  Evaluation  of  the  FSV  DP  (NRC 
Decommissioning  Order  dated 
November  23.  1992)  confirmed  PSC's 
conclusion.  Because  the  risk  of  an 
accident  requiring  reactor  stabilization 
or  extensive  decontamination  of  the 
reactor  facility  does  not  exist  at  FSV,  the 
annual  cost  of  $250,000  per  year  for 
insurance  is  unwarranted  and  poses  an 
undue  hardship  on  FSV. 

The  NRC  will  not  consider  granting 
an  exemption  unless  special 
circujnstances  warrant  it.  In  the 
licensee's  letter  of  August  2.  1993.  these 
special  circumstances  were  addressed  as 
follows: 

•   *   •  (ii)  Application  of  the  regulation  in 
the  particular  circumstances  would  not  serve 
the  underlying  purpwjse  of  the  rule;  or  (iii) 
Compliance  would  result  in  undue  hardship 
or  other  costs  that  are  significantly  in  excess 
of  those  incurred  by  others  similarly 
situated  *  *   *. 

In  addition,  for  the  FSV  worst-case 
accident  previously  analyzed  in  Section 
3.4.10  of  the  NRC  approved 
Decommissioning  Plan,  the  radiological 
release  from  the  accident  would  result 
in  a  whole-body  dose  to  an  individual 
of  8.30  rarem.  This  dose  is  considerably 
less  than  1  percent  of  the  EPA  PAG  dose 
of  1000  mrem  that  requires  protective 
action. 

rv 

The  staff  has  reviewed  the  licensee's 
requests  and  finds  that  sufficient  basrs 
have  been  presented  for  NRC's  approval 
of  the'request  for  exemption  from  10 
CFR  50.54(w)  requirements  to  continue 
to  maintain  onsite  property  insurance. 

The  staff  finds  that  tJie  special 
circimistances  presented  by  PSC  satisfy 
the  requirements  of  10  CFR  50.12(a)(2) 
(ii)  and  (iii),  and  it  would  serve  no 
purpose  to  meet  a  requirement  that 
relates  primarily  to  an  operating  reactor, 
where  costs  to  stabiUze  and 
decontaminate  a  facility  are  significant 
in  contrast  to  a  defueled  reactor  such  as 
FSV  that  is  65  percent  decommissioned. 
To  continue  to  maintain  onsite  property 
insurance  would  result  in  undue 
hardship  to  the  licensee  and  costs  in 
excess  of  those  contemplated  when  the 
regulation  was  adopted. 

Based  on  the  above  evaluation,  the 
NRC  has  determined  that  pursuant  to  10 
CFR  50.12(a)(1).  this  exemption  is 
authorized  by  law.  will  not  present  an 
undue  risk  to  the  public  health  and 
safety,  and  is  consistent  with  the 
common  defense  and  security. 

Accordingly,  NRC  hereby  grants  an 
exemption  from  10  CFR  50.54(w).  The 


exemption  deletes  the  requirement  to 
continue  to  maintain  onsite  property 
damage  insurance. 

Pursuant  to  10  CFR  51.32.  NRC  has 
determined  that  the  granting  of  this 
exemption  will  not  have  a  significant 
effect  on  the  quality  of  the  human 
environment  (May  22,  1995,  60  FR 
27140). 

A  copy  of  the  licensee's  request  for 
the  exemption  and  supporting 
documentation  dated  February  16, 1995. 
and  the  NRC  staffs  Safety  Evaluation, 
included  in  the  exemption,  are  available 
for  public  inspection  at  the  NRC's 
Public  Document  Room.  2120  L  Street. 
NW..  Washington,  DC  20037,  and  at  the 
Weld  Library  District — Downtown 
Branch,  919  7th  Street,  Greeley,  CO 
80631. 

This  exemption  will  become  effective 
on  issuance. 

Dated  at  Rockville,  MD.  this  7th  day  of 
)une,  1995. 

For  the  Nuclear  Regulatory  Commission. 
John  T.  Greeves, 

Director,  Division  of  Waste  Management. 
Office  of  Nuclear  Material  Safety  and 
Safeguards. 
IFR  Doc.  95-14503  Filed  6-13-95;  8:45  ami 

BILUNO  CODE  7590-01-M 


[Docket  No.  30-32493-CivP  EA  93-072; 
ASLBP  No.  95-709-02-ClvP] 

Radiation  Oncology  Center  at  Martton 
(ROCIM)  Marlton,  NJ,  (Byproduct 
Materials  License  No.  29-28685-01); 
Notice  of  Hearing 

June  7,  1995. 

Notice  is  hereby  given  that,  by 
Memorandum  and  Order  dated  June  7, 
1995.  the  Atomic  Safety  and  Licensing 
Board  has  granted  the  request  of 
Radiation  Oncology  Center  of  Marlton 
(Licensee  or  ROCM)  for  a  hearing  in  the 
above-titled  proceeding.  The  hearing 
concerns  the  Order  Imposing  a  Civil 
Monetary  Penalty,  issued  by  the  NRC 
Staff  on  April  24, 1995  (published  at  60 
FR  21570,  May  2,  1995).  The  parties  to 
the  proceeding  are  the  Licensee  and  the 
NRC  Staff. 

The  issues  to  be  considered  at  the 
hearings  are  (a)  whether  the  Licensee 
was  in  violation  of  the  Commission's 
requirements  as  set  forth  in  the  violation 
in  the  Notice  of  Violation  and  Proposed 
Imposition  of  Civil  Penalty,  dated  May 
31, 1994,  and  the  following  specific 
examples  given  with  the  violation: 
Examples  A.l,  A.2,  A.4.  B.l.  B.2.  C  and 
D;  and  (b)  whether,  on  the  basis  of  the 
violation  set  forth  in  the  Notice  of 
Violation,  this  Order  should  be 
sustained. 


Materials  concerning  this  proceeding 
are  on  file  at  the  Commission's  Public 
Document  Room,  2120  L  St.  NW., 
Washington.  DC  20555.  and  at  the 
Commission's  Region  I  Office.  475 
Allendale  Road,  King  of  Prussia, 
Pennsylvania  19406-1415. 

During  the  course  of  this  proceeding, 
the  Licensing  Board,  as  necessary,  will 
conduct  one  or  more  prehearing 
conferences  and  evidentiary  hearing 
sessions.  The  time  and  place  of  these 
sessions  will  be  announced  in  later 
Licensing  Board  Orders.  Members  of  the 
public  will  be  invited  to  attend  any  such 
in-person  sessions. 

Rockville,  MD.  June  7. 1995. 

For  the  Atomic  Safety  and  Licensing 
Board, 

Charles  Bechhoefer, 
Chairman,  Administrative  Judge. 
IFR  Doc.  95-14504  Filed  6-13-95;  8:45  am] 

BILUNG  CODE  7S90-01-M 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Generalized  System  of  Preferences 
(GSP);  Notice  of  an  "Emergency  " 
Review  to  Consider  Requests  for  'De 
Minimis"  Waivers  ot  the  Competitive 
Need  Limits  for  Buffalo  Leather  From 
Thailand  and  for  Aluminum  Conductor 
From  Venezuela;  Request  for 
Comments 

AGENCY:  Office  of  the  United  States 
Trade  Representative. 
ACTION:  Initiation  of  an  "emergency" 
review  and  soUcitation  of  public 
comments  with  respect  to  requests  for 
"de  minimis"  waivers  of  the 
competitive  need  limits  for  buffalo 
leather  from  Thailand  and  for  alimiinum 
conductor  from  Venezuela. 

summary:  This  notice  initiates  an 
expedited  review  and  solicits  public 
comments  with  respect  to  requests  for 
"de  minimis"  waivers  for  the 
competitive  need  limits  for  buffalo 
leather  from  Thailand  and  for  aluminum 
conductor  from  Venezuela. 
FOR  FURTHER  INFORMATION  CONTACT: 
GSP  Subcommittee,  Office  of  the  United 
States  Trade  Representative,  600  17th 
Street.  NW..  Room  518.  Washington,  DC 
20506.  The  telephone  number  is  (202) 
395-6971. 

SUPPLEMENTARY  INFORMATION:  Section 
504(d)(2)  of  the  Trade  Act  of  1974,  as 
amended  ("Trade  Act")  (19  U.S.C. 
2464(d)(2))  authorizes  the  President  to 
disregeird  the  50-percent  competitive 
need  limit,  which  is  provided  for  in 
section  504(c)(1)(B)  of  the  Trade  Act  (19 
U.S.C.  2464(c)(1)(b)),  with  respect  to  any 
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eligible  GSP  article  from  any  beneficiary 
country  if  the  value  of  total  imports  of 
the  article  during  the  most  recent 
calendar  year  did  not  exceed  $5  million, 
adjusted  annually  to  reflect  the  nominal 
growth  in  U.S.  GNP  since  1979.  The  so- 
called  adjusted  "de  minimis"  limit  for 
1994  is  $13,346,358. 

In  1994.  imports  of  buffalo  leather 
from  Thailand  and  imports  of  aluminum 
conductor  cable  from  Venezuela  each 
exceeded  the  competitive  need  limits 
because  they  accounted  for  more  than 
50  percent  of  total  U.S.  imports. 
However,  total  imports  of  each  article 
were  below  the  "de  minimis"  limit  for 
1994.  Therefore,  they  are  each  eligible  to 
be  granted  a  "de  minimis'  waiver  of  the 
competitive  need  limits. 

On  April  17.  1995.  the  Lackawanna 
Leather  Company  filed  a  request  for 
urgent  consideration  with  the  GSP 
Subcommittee,  pursuant  to  15  CFR 
2007.3(b).  requesting  a  "de  minimis" 
waiver  of  the  competitive  need  limits 
for  buffalo  leather  from  Thailand  that  is 
classified  in  subheading  4104.39.20  of 
the  Harmonized  Tariff  Schedule  of  the 
United  States  (HTS).  On  May  3. 1995. 
the  General  Cable  Corporation  filed  a 
request  for  urgent  consideration  with 
the  GSP  Subcommittee,  pursuant  to  15 
CFR  2007.3(b).  requesting  a  "de 
minimis"  wavier  of  the  competitive 
need  limits  for  aluminum  conductor 
from  Venezuela  that  is  classified  in  HTS 
subheading  7614.90.20. 

The  GSP  Subcommittee  has  decided 
to  accept  these  requests  for  urgent 
consideration.  Accordingly,  this  notice 
initiates  an  expedited  review  to 
consider  these  requests.  The  GSP 
Subcommittee  invites  submission  in 
support  of.  or  in  opposition  to,  the 
requests  that  are  the  subject  of  this 
notice.  All  such  submissions  should 
conform  to  15  CFR  part  2007  et  seq. 
Interested  parties  must  submit  an 
original  and  fourteen  (14)  copies  of  a 
written  statement,  in  English,  with 
respect  to  the  articles  under 
consideration.  This  will  be  the  only 
opportunity  to  submit  written 
comments. 

All  submissions  should  be  sent  to  the 
Chairman  of  the  GSP  Subcommittee, 
600  17th  Street,  NW.,  Room  518, 
Washington,  DC  20506.  Comments  must 
be  received  no  later  than  5  p.m.  on 
Wednesday,  July  19, 1995.  Information 
submitted  will  be  subject  to  public 
inspection  by  appointment  only  with 
the  staff  of  the  USTR  Public  Reading 
Room,  except  for  information  granted 
"business  confidential  "  status  pursuant 
to  15  CFR  2003.6  and  other  qualifying 
information  submitted  in  confidence 
pursuant  to  15  CFR  2007.7.  If  the 
petition  contains  business  confidential 


information,  an  original  and  fourteen 
(14)  copies  of  a  nonconfidential  version 
of  the  submission  along  with  an  original 
and  fourteen  (14)  copies  of  the 
confidential  version  must  be  submitted. 
In  addition,  each  copy  of  the  submission 
containing  confidential  information 
should  be  clearly  marked  '"confidential" 
at  the  top  and  bottom  of  each  page  of  the 
submission.  Each  copy  of  the  version 
that  does  not  contain  business 
confidential  information  (the  public 
version)  should  also  be  clearly  marked 
at  the  top  and  bottom  of  each  page 
(either  "'public  version"  or 
"nonconfidential"). 
Frederick  L.  Montgomery, 
Chairman.  Trade  Policy  Staff  Committee. 
IFR  Doc.  95-14572  Filed  6-13-95;  8:45  ami 

BILUNO  CODE  3190-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-35777;  File  No.  SR-PSE- 
95-10] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  and 
Amendment  No.  1  to  Proposed  Rule 
Change  by  the  Pacific  Stock  Exchange, 
Incorporated,  Relating  to  its  Procedure 
for  Evaluating  Options  Trading  Crowd 
Performance 

May  30. 1995. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(""Act").  15  U.S.C.  78s(b)(l).  notice  is 
hereby  given  that  on  April  7.  1995.  the 
Pacific  Stock  Exchange.  Incorporated 
("PSE  "  or  '"Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
(""Commission")  the  proposed  rule 
change  as  described  in  Items  I.  II  and  III 
below,  which  Items  have  been  prepared 
by  the  Exchange.  The  Exchange 
subsequently  filed  Amendment  No.  1  on 
May  25. 1995.*  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
and  Amendment  No.  1  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  PSE  is  proposing  to  change  its 
procedure  for  evaluating  options  trading 


crowd  performance  by  specifying  that 
floor  broker  questionnaires  will  be 
distributed  semi-annually  rather  than 
quarterly.*  The  text  of  the  proposed  rule 
change  is  available  at  the  Office  of  the 
Secretary.  PSE  and  at  the  Commission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A.  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

Options  Floor  Procedure  Advice 
("OFPA")  B-13  requires  the  Options 
Allocation  Committee  (""Committee")  of 
the  Exchange  to  evaluate  periodically 
the  options  trading  crowds  ^  to 
determine  whether  each  has  fulfilled 
performance  standards  relating  to. 
among  other  things,  quality  of  markets, 
competition  among  market  makers, 
observance  of  ethical  standards,  and 
administrative  factors.*  In  conducting 
its  evaluation,  the  Committee  may 
consider  any  relevant  information, 
including  but  not  limited  to.  the  results 
of  a  trading  crowd  evaluation 
questionnaire.  The  questionnaires  are 
distributed  to  and  completed  by  floor 
brokers  on  the  Options  Trading  Floor  on 


'  In  Amendment  No.  1.  the  Exchange  proposes  to 
amend  Rule  6.BZ(b)(4)(i)  to  provide  that  the  Lead 
Market  Maker  {"LMM")  Appointment  Committee 
shall  review  LMM  appointments  at  least  semi- 
annually- The  rule  currently  provides  that  the  LMM 
Appointment  Committee  must  review  LMM 
appointments  at  least  quarterly.  See  Letter  from 
Michael  D.  Pierson.  Senior  Attorney.  Market 
Regulation.  PSE.  to  lames  McHale.  Attorney. 
Division  of  Market  Regulation,  Commission,  dated 
May  23.  1995  ("Amendment  No.  1"). 


•=  While  PSE's  Options  Floor  Procedure  Advice  B- 
13  currently  requires  the  trading  crowd  evaluation 
questionnaire  to  be  distributed  to  and  completed  by 
the  floor  brokers  on  a  three-month  periodic  basis, 
the  Commission  staff  understands  that  the 
Exchange  began  distributing  the  questionnaire  on  a 
semi-annual  basis,  beginning  with  the  questionnaire 
dated  October  17.  1994.  covering  the  six  (6)  month 
period  between  April  and  September  1994. 
Telephone  conversation  between  Michael  D. 
Pierson.  Senior  Attorney.  Market  Regulation.  PSE. 
and  lames  T.  McHale.  Staff  Attorney.  Division  of 
Market  Regulation.  Commission,  on  May  9. 1995. 

'Pursuant  to  Rule  6.82,  the  program  is  also  used 
to  conduct  evaluations  of  LMMs  on  the  Options 
Trading  Floor.  The  Exchange,  through  Amendment 
No.  1.  also  proposes  to  amend  Rule  6.B2(b)(4)(i)  to 
require  the  LMM  Appointment  Committee  to 
review  LMM  appointments  on  a  semi-annual  basis. 
See  .\mendment  No.  1.  supra  note  1. 

'  The  Commission  approved  the  Exchange's 
Options  Trading  Crowd  Performance  Evaluation 
Pilot  Program  on  a  permanent  basis  on  December 
30.  1993.  See  Exchange  Act  Release  No.  33407.  59 
FR  1043  (January  7.  1994). 
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a  "three-month  periodic  basis"  pursuant 
to  OFPA  B-13. 

The  Exchange  is  proposing  to  amend 
OFPA  B-13  to  provide  that  trading 
crowds  will  be  evaluated  by 
questionnaire  semi-annually  rather  than 
quarterly.  At  this  time,  the  Exchange 
believes  that  floor  brokers  who  respond 
to  the  surveys  will  pay  greater  attention 
and  care  in  responding  if  the  evaluation 
were  conducted  on  a  semi-annual  basis. 
This  is  based  on  the  Exchange's  belief 
that  quarterly  evaluations  are  overly 
repetitive.  Consequently,  the  Exchange 
believes  that  the  proposed  change 
would  result  in  better  measurements  of 
trading  crowd  and  Lead  Market  Maker 
performance.  The  Exchange  further 
believes  that  the  proposed  change 
would  result  in  a  better  allocation  of 
Exchange  resources,  and  that  it  will 
serve  to  enhance  the  Options  Trading 
Crowd  Evaluation  Program. 

2.  Statutory  Basis 

The  Exchange  believes  the  proposed 
rule  change  is  consistent  with  Section 
6(b)  of  the  Act  in  general,  and  furthers 
the  objectives  of  Section  6(b)(5)  in 
particular,  in  that  it  is  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices  and  to  promote  just 
and  equitable  principles  of  trade,  and  is 
not  designed  to  permit  unfair 
discrimination  between  customers, 
issuers,  brokers  and  dealers. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  believes  the  proposed 
rule  change  will  impose  no  burden  on 
competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  longer  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 


rv.  Solicitation  of  Conunents 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street.  N.W.. 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  PSE.  All  submissions 
should  refer  to  File  No.  SR-PSE-95-10 
and  should  be  submitted  by  July  5, 
1995. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarland, 
Deputy  Secretary. 
IFR  Doc.  95-14537  Filed  &-13-95;  8:45  am) 

BILLWO  CODE  8010-01-M 


[Release  No.  34-35822;  File  No.  SR-PHLX- 
95-33] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Philadelphia  Stock  Exchange,  Inc., 
Relating  to  the  Automatic  Execution  of 
National  Over-the-Counter  Index 
Options 

June  8, 1995. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  May  11,  1995,  the 
Philadelphia  Stock  Exchange,  Inc., 
("PHLX"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("SEC"  or  "Commission")  the  proposed 
rule  change  as  described  in  Items  I,  II 
and  III  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 


I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  PHLX  proposes  to  limit  the 
eligibility  of  National  Over-the-Counter 
Index  ("XOC")  options  for  execution 
through  the  automatic  execution 
("AUTO-X")  feature  of  the  PHLX's 
Automated  Options  Market  ("AUTOM") 
system.  Specifically,  the  PHLX  proposes 
to  limit  the  AUTO-X  eligibility  of  XOC 
options  to  XOC  series  where  the  bid  is 
$10  or  less.  XOC  series  where  the  bid  is 
greater  than  $10  will  no  longer  be 
AUTO-X  eligible  and  any  such 
AUTOM-delivered  orders  will  be 
subject  to  manual  execution. 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary,  PHLX,  and  at  the 
Commission. 

IL  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

AUTOM.  which  has  operated  on  a 
pilot  basis  since  1988  and  was  most 
recently  extended  through  December  31, 
1995,*  is  the  PHLX's  electronic  order 


» 17  CFR  20O.3O-3(a)(12)  (1994). 


'  See  Securities  Exchange  Act  Release  No.  35183 
(December  30.  1994).  60  FR  2420  ()anuary  9.  1995) 
(order  approving  File  No.  SR-PHLX-94-41).  See 
also  Securities  Exchange  Act  Release  Nos.  25540 
(March  31.  1988).  53  FR  11390  (order  approving 
AUTOM  on  a  pilot  basis);  25868  ()une  30.  1988), 
53  FR  25563  (order  approving  File  No.  SR-PHLX- 
88-22,  extending  pilot  through  December  31.  1988); 
26354  (December  13,  1988),  53  FR  51185  (order 
approving  File  No.  SR-PHLX-88-33.  extending 
pilot  program  through  June  30. 1989);  26522 
(February  3. 1989).  54  FR  6465  (order  approving 
File  No.  SR-PHLX-e9-l.  extending  pilot  through 
December  31.  1989):  27599  (January  9.  1990).  55  FR 
1751  (order  approving  File  No.  SR-PHLX-89-03, 
extending  pilot  through  June  30.  1990);  28625  (July 
26, 1990).  55  FR  31274  (order  approving  File  No. 
SR-PHLX-90-16.  extending  pilot  through 
December  31.  1990);  28978  (March  15.  1991).  56  FR 
12050  (order  approving  File  No.  SR-PHl-X-90-34, 
extending  pilot  through  December  31.  1991):  29662 
(September  9.  1991).  56  FR  46816  (order  approving 
File  No.  SR-PHLX-91-31,  permitting  AUTO-X 
orders  up  to  20  contracts  in  Duracell  options  only); 
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routing,  delivery,  execution  and 
reporting  system  for  equity  and  index 
options.  AUTOM  is  an  on-line  system 
that  allows  electronic  delivery  of 
options  orders  from  member  firms 
directly  to  the  appropriate  specialist  on 
the  Exchange's  trading  floor. 

Certain  orders  are  eligible  for 
AUTOM's  automatic  execution  feature, 
AUTO-X.  2  AUTO-X  orders  are 
executed  automatically  at  the 
disseminated  quotation  price  on  the 
Exchange  and  reported  to  the 
originating  firm.  Orders  that  are  not 
eligible  for  AUTO-X  are  handled 
manually  by  the  specialist. 

The  Commission  approved  the  use  of 
AUTO-X  as  part  of  the  AUTOM  pilot 
program  in  1990.^  In  1991,  the 
Commission  approved  a  PHLX  proposal 
to  extend  AUTO-X  to  all  equity 
options.*  According  to  the  PHLX,  the 
Exchange  initially  implemented  AUTO- 
X  for  all  equity  options  and  index 
options.  The  PHLX  notes  that  in  its 
order  approving  the  extension  of 
AUTO-X  to  all  equity  options,  the 
Commission  noted  that  the  proposal 
would  enable  all  PHLX  equity  options 
to  be  eligible  for  AUTO-X.s 
Accordingly,  the  Exchange  believes  that 
because  extending  AUTC5-X  to  all 
options  was  not  required  nor  was  it  filed 
as  mandatory,  the  Exchange  retains  the 
ability  to  limit  its  implementation, 
consistent  with  the  Act.  Similarly,  the 
Exchange  states  that  orders  for  up  to  25 
contracts  are  eligible  for  AUTO-X,  but 
this  number  is  a  maximum,  such  that 
different  PHLX  options  are  subject  to  a 
different  AUTO-X  order  size  cap. 

Notwithstanding  this  ability,  as  part 
of  an  effort  to  extend  the  benefits  of 
automatic  execution  fioor-wide.  the 
Exchange  implemented  Floor  Procedure 
Advice  ("Advice")  A-13.  "Auto-X 


29782  (October  3. 1991).  56  FR  55146  (order 
approving  File  No.  SR-PHLX-91-33.  permitting 
AUTO-X  for  all  strike  prices  and  expiration 
months):  29837  (October  18.  1991),  56  FR  36496 
(order  approving  File  No.  SR-PHLX-90-03, 
extending  pilot  through  December  31.  1993):  32906 
(September  15. 1993).  58  FR  15168  (order  approving 
File  No.  SR-PHLX-92-38.  permitting  AUTO-X 
orders  up  to  25  contracts  in  all  options):  and  33405 
(December  30, 1993).  59  FR  790  (order  approving 
File  No.  SR-PHLX-9J-57,  extending  pilot  through 
December  31, 1994). 

^Orders  for  up  to  100  contracts  are  eligible  for 
AUTOM  and  public  customer  orders  for  up  to  25 
contracts  are  eligible  for  AUTO-X.  See  Securities 
Exchange  Act  Release  No.  32000  (March  15,  1993), 
58  ra  15168  (March  19, 1994)  (order  approving  File 
No.  SR-PHLX-92-38). 

5  See  Securities  Exchange  Act  Release  No.  27599 
(January  9. 1990).  55  FR  1751  (January  18. 1990) 
(order  approving  File  No.  SR-PHLX-89-03). 

*  See  Securities  Exchange  Act  Release  No.  28978 
(March  15. 1991),  56  FR  12050  (March  21, 1991) 
(order  approving  File  No.  SR-PHLX-90-34). 

'  See  Securities  Exchange  Act  Release  No.  28978. 
supm  note  4. 


Engagement^isengagement 
Responsibility."  »  The  PHLX  states  that 
in  Advice  A-13  the  Exchange  adopted 
an  affirmative  obligation,  punishable  by 
a  fine  administered  pursuant  to  the 
PHLX's  minor  rule  plan,  that  AUTO-X 
be  implemented  floor-wide.  In  that 
proposal,  the  Exchange  cited  the  goal  of 
maximizing  floor-wide  use  of  AUTO-X 
and  ensuring  specialist  activity  during 
adverse  market  conditions.  The  PHLX 
does  not  believe  that  these  goals  are 
eroded  by  the  proposal  at  hand,  which 
is  limited  to  certain  series  in  one  index 
option. 

In  direct  contrast  to  the  Commission's 
concerns  with  options  exchanges 
limiting  the  availability  of  execution 
systems  to  out-of-the-money  call  series,^ 
The  PHLX  is  limiting  AUTO-X  to  the 
most  active  around-the-money  series. 
The  Exchange  also  included  in  Advice 
A-13  the  ability  to  disengage  AUTO-X 
in  extraordinary  circumstances  with 
Floor  Official  approval.  Thus,  the 
Exchange  recognized  that  conditions 
may  exist  which  warrant  the  limitation 
of  AUTO-X. 

At  this  time,  the  PHLX  proposes  to 
limit  the  use  of  AUTO-X  for  XOC 
orders.  Under  the  proposal,  only  those 
XOC  series  where  the  bid  is  at  or  below 
$10  at  the  end  of  the  trading  day  will 
be  eligible  for  AUTO-X.  effective  the 
next  trading  day.  The  PHLX  states  that 
these  lower-priced  XOC  series  generally 
receive  the  most  interest  from  public 
customers.  Accordingly,  the  Exchange 
believes  that  these  series  are  most 
appropriate  for  automatic  execution.* 
The  Exchange  intends  to  clearly 
communicate  to  its  membership  and 
AUTOM  users  the  proposed  AUTO-X 
limitation  for  XOC  options  through  an 
information  circular. 

The  proposal  is  also  in  response  to 
recent  volatility  in  the  over-the-counter 
("OTC")  markets,  which  has  made  it 
increasingly  difficult  for  specialists  and 
market  makers  to  monitor  quotations  to 


«  See  Securities  Exchange  Act  Release  No.  29575 
(August  16,  1991).  56  FR  41715  (August  22.  1994) 
(order  approving  File  No.  SR-PHLX-91-16).  Advice 
A-13  states  that  options  specialists  are  responsible 
for  engaging  AUTO-X  for  an  assigned  option  within 
three  minutes  of  completing  the  opening  or 
reopening  rotation  of  that  option.  In  addition,  the 
Advice  indicates  that,  under  extraordinary 
circumstances,  a  specialist  may  be  provided  with  an 
exemption  from  receiving  orders  through  AUTO-X 
and  may  disengage  the  system  upon  approval  by 
two  floor  officials. 

'  See  The  Division  of  Market  Regulation.  The 
October  1987  Market  Break  (February  1988). 

"For  example,  the  PHLX  states  that  on  trade  date 
January  25, 1995.  40  XOC  transactions  occurred.  38 
of  which  involved  a  customer.  Only  two  of  these 
trades  involved  execution  prices  greater  than  $20. 
while  10  trades  were  above  $10  but  less  than  $20: 
28  customer  trades  were  below  $10.  The  28 
customer  trades  represented  439  contracts  out  of  a 
total  of  531  contracts. 


reflect  changes  in  the  markets  for  the 
underlying  securities.  The  PHLX  states 
that  sufficient  time  is  necessary  for  such 
adjustments,  particularly  because 
participation  in  AUTOM  and  AUTO-X 
is  oblieatory. 

In  addition  to  volatility,  the  Exchange 
believes  that  a  specialist's  obstacles  in 
hedging  XOC  positions  with  underlying 
OTC  securities,  which  is  particularly 
relevant  to  the  XOC.  also  warrants  the 
proposed  AUTO-X  limitation.  For 
example,  in  order  to  hedge  XOC 
exposure,  positions  in  OTC  securities 
are  typically  purchased  and  sold.  The 
PHLX  states  that  the  aggregate  bid/ask 
differential  for  the  XOC's  component 
securities  is  often  greater  than  $5  wide, 
reflecting  the  volatility  of  those  niarkets 
as  well  as  the  relatively  high  value  of 
the  XOC  itself.9  The  PHLX  states  that  in 
recognition  of  these  circumstances,  the 
Commission  recently  approved  an 
Exchange  proposal  to  widen  the 
quotation  spread  parameters  applicable 
to  the  XOC.'o 

Exchange  By-Law  Article  X, 
"Standing  Committee,"  Section  10-18, 
"Options  Committee,"  grants  authority 
over  all  connections  and 
communications  on  the  options  floor, 
such  as  AUTOM,  to  be  Options 
Committee,  which  has  authorized  the 
proposed  AUTO-X  limitation.  Pursuant 
to  this  authority,  the  Options  Committee 
has  determined,  in  the  interest  of 
maintaining  fair  and  orderly  markets,  to 
amend  the  eligibility  of  XOC  orders  for 
automatic  execution. 

The  Exchange  notes  that  AUTOM 
users  will  continue  to  be  afforded  the 
advantages  of  automatic  execution  for 
XOC  series  priced  at  low  or  moderate 
levels.  According  to  the  PHLX,  public 
customers  (/.e.,  "customers"  who  are 
not  associated  with  broker-dealer 
organizations  or  subject  to  discretionary 
authorization  by  associated  persons  of 
broker-dealers)  most  often  choose  XOC 
series  priced  at  $10  or  less  for 
investment."  The  proposal  does  not 
affect  the  AUTO-X  eligibility  of  any 
other  equity  or  index  option. 

In  addition,  the  PHLX  notes  that  it  is 
consistent  with  the  practices  of  other 
options  exchanges  to  limit  automatic 
execution  eligibility  to  certain  series, 
such  as  near-term,  at-the-money 


•The  bid/ask  differential  in  the  underlying 
securities  is  determined  by  adding  the  bids  for  such 
securities  and  dividing  by  100  (the  number  of 
securities  comprising  the  XOC)  to  arrive  at  the 
composite  bid:  and  then  similarly  adding  the  offers 
and  dividing  by  100  to  arrive  at  a  composite,  or 
average,  offer. 

"■See  Securities  Exchange  Act  Release  No.  34781 
(October  3,  1994).  59  FR  51467  (October  11,  1994) 
(order  approving  File  No.  SR-PHLX-94-28). 

"  See  note  7.  supra.  The  Exchange  notes  similar 
results  on  trade  date  February  7, 1995. 
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series.'^  Thus,  for  competitive  reasons, 
the  Exchange  seeks  to  create  a  level 
playing  field  with  respecting  automatic 
execution  parameters. 

The  PHLX  believes  that  the  proposal 
is  consistent  with  Section  6(b)  of  the 
Act.  in  general,  and,  in  particular,  with 
Section  6(b)(5),  in  that  it  is  designed  to 
promote  just  and  equitable  principles  of 
trade  and  to  prevent  fraudulent  and 
manipulative  acts  and  practices 
Specifically,  the  Exchange  believes  that 
the  aforementioned  circumstances 
(volatility  and  hedging)  respecting  the 
XOC  warrant  an  AUTO-X  limitation  in 
the  interest  of  maintaining  fair  and 
orderly  markets.  The  PHLX  notes  that 
option  series  where  the  bid  is  more  than 
$10  may  represent  a  premium  of  $1,000 
($10  muhiplied  by  100);  accordingly, 
expensive  errors  may  result  from  the 
automatic  execution  of  a  high-priced 
option  series  before  the  option  quote  has 
been  updated  to  reflect  a  change  in  the 
price  of  an  underlying  security. 
According  to  the  PHLX,  in  certain  cases 
such  trades  occur  by  way  of  orders  from 
professional  investors,  which  undercut 
the  use  of  market  making  capital,  and, 
in  turn,  detrimentally  affect  Uquidity. 

(B)  Self- Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  PHLX  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  either 
solicited  or  received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reason  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(a)  By  order  approve  such  proposed 
rule  change,  or 

(b)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 


rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W.. 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N.W., 
Washington,  D.C.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
above-mentioned  self-regulatory 
organization.  All  submissions  should 
refer  to  the  file  number  in  the  caption 
above  and  should  be  submitted  by  July 
5, 1995. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFariand, 
Deputy  Secretary. 
|FR  Doc.  95-14538  Filed  6-13-95;  8:45  am] 

BILUNG  COOe  8010-01-M 


<^  For  example,  on  the  Chicago  Board  Options 
Exchange,  Inc.  ("CBOE"),  only  the  four  most  active 
puts  and  calls  in  the  two  near-term  months  in 
Nasdaq  100  Index  options  are  eligible  for  the 
CBOE's  Retail  Automated  Execution  System. 


[Release  No.  34-35827;  File  No.  SR-Phlx- 
95-36] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Philadelphia  Stock  Exchange,  Inc., 
Relating  to  Restrictions  on  Exercise 
and  the  Definition  of  a  European  Style 
Option  Respecting  Index  Options 

June  8, 1995. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),»  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  June  6. 
1995,  the  Philadelphia  Stock  Exchange, 
Inc.  ("Phlx"  or  "Exchange"  )  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 


proposed  rule  change  from  interested 
persons. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend  the 
time  period  in  Phlx  Rule  1006A  during 
which  restrictions  on  the  exercise  of 
index  options  may  be  in  effect,  making 
Rule  1006A  consistent  with  a  joint 
circular  issued  by  the  options  exchanges 
in  1991.3  Rule  1006A  would  be 
amended  to  substitute  the  words 
"business  day"  for  the  words  "trading 
day".  The  Exchange  also  proposes  to 
delete  the  remainder  of  Rule  1006A, 
which  references  restrictions  on 
exercise  respecting  specific  index 
options,  namely  the  Bank  Index,  Big 
Cap  Index  and  Value  Line  Index.  Lastly, 
the  Phlx  proposes  to  amend  Rule 
1000A(b)(12)  to  correct  the  definition  of 
"European  style  option"  to  state  that 
such  option  contracts  can  be  exercised 
only  on  the  day  it  expires.  The  text  of 
the  proposed  rule  change  is  available  at 
the  Office  of  the  Secretary,  the 
Exchange,  and  at  the  Commission. 

IL  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  Exchange  has  prepared  summaries, 
set  forth  in  section  (A),  (B),  and  (C) 
below,  of  the  most  significant  aspects  of 
such  statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  amend  Phlx  Rule  1006A  to 
make  it  consistent  with  a  joint  circular 
issued  by  the  options  exchanges  in  1991 
regarding  exercise  restrictions,  and 
similar  provisions  imposed  by  the  other 
options  exchanges  and  the  Options 
Clearing  Corporation  ("OCC").  The 
Exchange  proposes  to  amend  Rule 
1006 A  to  state  that  restrictions  on 
exercise  may  be  in  effect  until  the 
opening  of  business  on  the  last  business 
day  (generally  Friday)  prior  to 
expiration  (Saturday).  As  a  result  of  this 
proposed  rule  change,  restrictions  on 
exercise  would  be  permissible  on  the 


"  17  CFR  200.3O-3(a)(12)  (1994). 
'  15  U.S.C.  78s(b)(l). 
2  17  CFR  240.296-4. 


1  See  e.g.,  CBOE  Regulatory  Circular  RG91-11, 
dated  January  14. 1991. 
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last  trading  day  (Thursday)  for  expiring 
Am-settled  options. 

Currently.  Rule  1006A  provides  that 
restrictions  on  exercise  may  be  in  effect 
until  the  opening  of  business  on  the  last 
trading  day  before  the  expiration  date. 
The  last  trading  day  before  expiration  is 
generally  Friday,  for  PM-settled  options 
and  Thursday  for  AM-settled  options. 
Thus,  the  current  language  would 
permit  restrictions  on  exercise  to  remain 
in  effect  until  the  opening  of  business 
on  Friday  for  PM-settled  options,  but 
only  until  Thursday  for  AM-settled 
options.  The  Exchange  proposes  to 
amend  Rule  1006 A  to  state  that 
restrictions  on  exercise  may  be  in  effect 
until  the  opening  of  business  on  the  last 
business  day  before  expiration,  which  is 
generally  Friday  for  all  index  options, 
whether  AM  or  PM-settled.  As  a  result, 
restrictions  on  exercise  would  be 
permissible  for  all  index  options  on 
Thursday,  but  not  Friday. 

In  support  of  this  proposal,  the 
Exchange  notes  that  OCC  Rules  permit 
such  restrictions  on  Thursday,  because 
OCC  provisions  refer  to  the  last 
"business"  day.*  Additionally,  the 
proposed  rule  change  is  consistent  with 
a  recent  proposal  by  the  Chicago  Board 
Options  Exchange,  Incorporated 
("CBOE'l.s 

The  Exchange  also  proposes  to  delete 
the  remainder  of  Rule  1006 A,  which 
references  restrictions  on  exercise 
respecting  specific  index  options, 
namely  the  Bank  Index,  Big  Cap  Index 
and  Value  Line  Index.  These  index 
options  are  European  style,  such  that 
exercise  is  prohibited,  by  definition, 
until  its  expiration  date.  Any 
restrictions  on  exercise  which  may  be 
imposed  cannot  be  in  effect  on 
expiration  (Saturday),  because  Rule 
1006 A  would  only  permit  such 
restriction  until  the  opening  on  Friday. 
Thus,  the  restrictions  on  exercise  in 
Rule  1006A  have  no  effect  on  the  ability 
to  exercise  a  European  style  index 
option,  which  by  definition,  cannot  be 
exercised  until  Saturday. 

Following  a  review  of  index  rules,  the 
Phlx  has  determined  that  Rule  1000 A 
requires  an  amendment  to  correct  the 
definition  of  "European  style  option"  to 
correspond  to  the  comparable  equity 
option  provision  in  Rule  1000(b)(35),  as 
well  as  the  rules  of  the  other  options 
exchanges  and  the  OCC.^  Specifically,  a 


*  SEE  OCC  By-Laws,  Article  VI,  Section  17, 
Exercise  Restrictions. 

>  See  Securities  Exchange  Act,  Release  No.  35307 
(January  31,  1995),  60  FR  7606  (February  8.  1995). 

•See  OCC  By-Laws,  Article  XVII.  Section  2(b), 
General  Rights  and  Obligations  of  Holders  and 
Writers  of  Index  Options. 


European  style  option  can  only  be 
exercised  on  its  expiration  date. 

The  Exchange  beUeves  that  the 
proposed  rule  change  is  consistent  with 
Section  6  of  the  Act,  in  general,  and 
furthers  the  objectives  of  Section  6(b)(5), 
in  particular,  in  that  it  is  designed  to 
promote  just  and  equitable  principles  of 
trade,  and  protect  investors  and  the 
public  interest,  by  coordinating  the 
Exchange's  ability  to  impose  restrictions 
on  the  exercise  of  index  options  writh 
the  provisions  of  other  options 
exchanges  and  the  OCC. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  wrill  impose 
any  burden  on  competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  rule  change 
constitutes  a  stated  policy,  practice  or 
interpretation  with  respect  to  the 
meaning,  administration  or  enforcement 
of  an  existing  rule  of  the  Exchange,  it 
has  become  effective  pursuant  to 
Section  19(b)(3)(A)  of  the  Act  and 
subparagraph  (e)  of  Rule  19b— 4 
thereunder.  At  any  time  within  60  days 
of  the  filing  of  the  proposed  rule  change, 
the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  pubUc 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  wrritten  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  writhheld  from  the 
public  in  accordance  with  the 


provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  PubUc  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  vdll  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Phlx.  All  submissions 
should  refer  to  SR-Phlx-95-36  and 
should  be  submitted  by  July  5, 1995. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFariand, 
Deputy  Secretary. 

[FR  Doc.  95-14539  Filed  6-13-95;  8:45  am] 
HLUNG  COOE  Mld-OI-M 


[Release  No.  34-35821 ;  FH«  No,  SR-NYSE- 
95-11] 

Self-Regulatory  Organizations;  New 
York  Stock  Exchange,  Inc.;  Order 
Granting  Approval  to  Proposed  Rule 
Change  Relating  to  Adoption  of  Rule 
440A  ("Telephone  Solicitation— 
Recordl(eeping  ")  and  an  Interpretation 
With  Respect  to  Proposed  Rule  440A 

June  7, 1995. 

On  March  22,  1995,  the  New  York 
Stock  Exchange,  Inc.  ("NYSE"  or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act") »  and  Rule  19b-^ 
thereunder,  2  a  proposed  rule  change  to 
adopt  new  Rule  440A  ("Telephone 
SoUcitation-Recordkeeping")  and  to  add 
an  interpretation  with  respect  to  the 
meaning  and  administration  of 
proposed  Ruje  440 A. 

Tne  proposed  rule  change  was 
pubUshed  for  conunent  in  Securities 
Exchange  Act  Release  No.  35597  (April 
12, 1995),  60  FR  19427.  No  comments 
were  received  on  the  proposal. 

L  Description  of  the  Proposal 

The  proposed  rule  would  require 
members  and  member  organizations  that 
engage  in  telephone  soUcitations  to 
maintain  a  centralized  list  of  persons 
who  do  not  wish  to  receive  telephone 
solicitations.  The  Exchange  also 
proposes  to  add  an  interpretation 
concerning  the  meaning  and 
administration  of  proposed  Rule  440A 
with  respect  to  compliance  with  the 
Federal  Communications  Commission 
("FCC")  and  SEC  rules  relating  to 
telemarketing  practices.  The  Exchange 
proposes  to  publish  the  interpretation  as 
an  Interpretation  Memorandum  for 


'  17  CFR  20O.3O-3(a)(12). 
'  15  U.S.C.  78s(b)(l). 
*17CFR240.19b-4. 
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inclusion  in  the  Exchange  Interpretation 
Handbook. 

II.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  with  the 
requirements  of  Section  6(b).'  In 
particular,  the  Commission  beUeves  the 
proposal  is  consistent  with  the  Section 
6(b)(5)  requirement  that  the  rules  of  an 
exchange  be  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices  in  that  it  addresses  the 
practices  of  Exchange  members  and 
member  organizations  who  make 
telemarketing  calls.  Proposed  Rule  440A 
and  the  interpretation  concerning  the 
meaning  and  administration-of 
proposed  Rule  440A,  require  a  specific 
practice,  the  maintenance  of  a  "do-not- 
call"  list.  The  purpose  of  maintaining  a 
■'do-not-call"  list  is  to  prevent  such 
manipulative  acts  by  members  and 
member  organizations,  such  as 
persistent  calls  to  investors  who  have 
expressed  their  desire  not  to  receive 
telephone  solicitations. 

Tne  Commission  also  believes  the 
proposal  is  consistent  with  the  Section 
6(b)(5)  requirement  to  protect  investors 
and  the  public  interest.  Proposed  Rule 
440A  and  the  interpretation  thereto, 
protects  investors  and  the  public 
interest  by  enforcing  members'  and 
member  organizations'  compliance  with 
investors'  desire  not  to  receive  such 
calls.  In  addition,  the  proposed 
interpretation  reminds  members  and 
member  organizations  that  they  are 
subject  to  the  requirements  of  the  rules 
of  the  FCC  and  the  SEC  relating  to 
telemarketing  practices  and  the  rights  of 
telephone  consumers.  For  example,  the 
FCC  requires  persons  or  entities  making 
telephone  solicitations  to  maintain  a  do- 
not-call  list  for  the  purpose  of  any  future 
telephone  solicitations.* 

III.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.s  that  the 
proposed  rule  change  (SR-NYSE-95- 
11)  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland. 
Deputy  Secretary 
|FR  Doc.  95-14470  Filed  6-13-95;  8:45  am) 

BILUNG  COOE  801D-01-M 


'15U.S.C.  78f(b). 
«47CFR64.1200. 
'  15  U.S.C.  78s(b)(2). 
'•l7CFR200.20-3[a]{U). 


[Rel.  No.  IC-21119;  File  No.  812-9456] 

IL  Annuity  and  Insurance  Company,  et 
al. 

June  7. 1995. 

AGENCY:  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC"). 
ACTION:  Notice  of  application  for  an 
Order  under  the  Investment  Company 
Act  of  1940  (the  "1940  Act"). 

APPUCANTS:  IL  Annuity  and  Insurance 
Company  ("IL  Annuity").  IL  Annuity 
and  Insurance  Company  Separate 
Account  1  ("IL  Annuity  Account"),  and 
IL  Securities,  Inc. 
RELEVANT  1940  ACT  SECTIONS:  Order 
requested  under  Section  6(c)  of  the  1940 
Act  granting  exemptions  from  the 
provisions  of  Sections  26(a)(2)(C)  and 
27(c)(2)  of  the  1940  Act. 
SUMMARY  OF  APPLICATION:  Applicants 
seek  an  order  permitting  the  deduction 
of  a  mortality  and  expense  risk  charge 
from  the  assets  of  the  IL  Annuity 
Account  and  other  separate  accounts 
established  by  IL  Annuity  in  the  future 
("Other  Separate  Accounts")  in 
connection  with  the  issuance  and  sale  of 
certain  flexible  premium  deferred 
variable  annuity  contracts  ("Contracts") 
and  any  contracts  that  are  similar  in  all 
material  respects  to  the  Contracts 
("Other  Contracts").  Applicants  also 
request  that  the  exemptive  relief  extend 
to  certain  other  broker-dealers  which 
may  serve  in  the  future  as  a  principal 
underwriter  of  the  Contracts  or  Other 
Contracts  ("Future  Underwriters"). 
FILING  DATE:  The  application  was  filed 
on  January  31, 1995,  and  amended  on 
May  22,  1995. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the 
Commission's  Secretary  and  serving 
Applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  Commission 
by  5:30  p.m.  on  July  3, 1995,  and  should 
be  accompanied  by  proof  of  service  on 
Applicants  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  requester's  interest,  the  reason  for 
the  request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  Commission's 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  5th 
Street.  N.W.,  Washington,  D.C.  20549. 
Applicants,  Margaret  H.  McKinney, 
Esq.,  Associate  General  Counsel  and 
Secretary,  Indianapolis  Life  Insurance 
Company,  2960  North  Meridian  Street, 
Indianapolis,  IN  46208. 


FOR  FURTHER  INFORMATION  CONTACT: 
Mark  C.  Amorosi,  Attorney,  or  Wendy 
Finck  Friedlander,  Deputy  Chief,  at 
(202)  942-0670,  Office  of  Insurance 
Products  (Division  of  Investment 
Management). 

SUPPLEMENTARY  INFORMATION:  Following 
is  a  summary  of  the  application;  the 
complete  application  is  available  for  a 
fee  from  the  Commission's  Public 
Reference  Branch. 

Applicants'  Representations 

1.  IL  Annuity,  formerly  known  as 
Sentry  Investors  Life  Insurance 
Company,  is  a  stock  life  insurance 
company  organized  under  the  laws  of 
the  Commonwealth  of  Massachusetts  in 
1966.  IL  Annuity  is  a  wholly-owned 
subsidiary  of  the  Indianapolis  Life 
Group  of  Companies,  Inc.,  which  is  a 
wholly-owned  subsidiary  of  the 
Indianapolis  Life  Insurance  Company 
("ILICO").  ILICO  is  a  mutual  fife 
insurance  company  chartered  under 
Indiana  law.  IL  Annuity  is  authorized  to 
conduct  life  insurance  and  annuity 
business  in  40  states  and  the  District  of 
Columbia.  IL  Annuity  is  the  depositor 
and  sponsor  of  the  IL  Annuity  Account. 

2.  The  IL  Annuity  Account  was 
established  by  IL  Annuity  as  a  separate 
account  under  the  laws  of  Indiana  on 
November  1, 1994  as  a  funding  medium 
for  variable  annuity  contracts.  The  IL 
Annuity  Account  meets  the  definition  of 
a  "separate  account"  under  the  federal 
securities  laws  and  is  registered  under 
the  1940  Act  as  a  unit  investment  trust. 
The  IL  Annuity  Account  is  divided  into 
fifteen  subaccounts  (the  "Variable 
Accounts")  each  of  which  will  invest 
solely  in  the  shares  of  a  designated 
series  (each  a  "Portfolio  ")  of  The  Alger 
American  Fund,  the  Fidelity  Variable 
Insurance  Products  Fund,  the  Fidelity 
Variable  Insurance  Products  Fund  II.  the 
Quest  for  Value  Accumulation  Trust, 
the  T.  Rowe  Price  International  Series, 
Inc.,  the  T.  Rowe  Price  Fixed  Income 
Series,  Inc.,  and  the  Van  Eck  Investment 
Trust  (the  "Funds").  Each  of  the  Funds 
is  registered  as  a  diversified,  open-end 
management  investment  company 
under  the  1940  Act. 

3.  IL  Securities,  Inc.  ("ILS"),  a  broker- 
dealer  registered  under  the  Securities 
Exchange  Act  of  1934  and  a  member  of 
the  National  Association  of  Securities 
Dealers,  Inc.,  will  serve  as  the 
distributor  and  principal  underwriter 
for  the  Contracts.  ILS  is  a  wholly-owned 
subsidiary  of  the  Indianapolis  Life 
Group  of  Companies,  Inc.  Any  Future 
Underwriter  will  be  registered  as  a 
broker-dealer  under  the  Securities 
Exchange  Act  of  1934  and  will  be  a 
member  of  the  National  Association  of 
Securities  Dealers,  Inc. 


Federal  Register  /  Vol.  60.  No.  114  /  Wednesday,  June  14.  1995  /  Notices 


31339 


4.  The  Contracts  are  flexible  premium 
deferred  variable  annuity  contracts 
which  may  be  sold  on  a  non-tax 
qualified  basis  ("Non-Qualified 
Contracts")  or  offered  in  connection 
with  retirement  plans  which  qualify  for 
favorable  federal  income  tax  treatment 
("Qualified  Contracts").  The  Contracts 
provide  for,  among  other  things:  (a) 
Minimum  initial  and  subsequent 
premium  payments  of  $1,000;  (b) 
several  annuity  payment  options 
beginning  on  the  annuity 
commencement  date;  and  (c)  if  the 
annuitant  dies  during  the  accumulation 
phase,  the  payment  of  a  death  benefit 
equal  to  the  greater  of  (1)  the  aggregate 
premium  payments  made  under  the 
Contract,  less  partial  withdrawals,  as  of 
the  date  IL  Annuity  receives  due  proof 
of  death  and  payment  instructions,  or 
(2)  the  Contract  value  as  of  the  date  IL 
Annuity  receives  due  proof  of  death  and 
payment  instructions;  and  less 
applicable  premium  taxes  not 
previously  deducted  (and  less  any 
outstanding  loan  amount  on  the  date  the 
death  benefit  is  paid,  if  the  Contract  is 
a  Qualified  Contract). 

The  Contract  also  provides  for  a 
maturity  benefit  payment  if  the  value  of 
a  particular  Variable  Account  is  less 
than  the  sum  of  the  premium  payments 
which  were  initially  allocated  to  that 
Variable  Account  and  which  have 
remained  continuously  in  that  Variable 
Account  for  a  minimum  of  ten  years. 
The  maturity  benefit  payment  is  equal 
to  (a)  the  sum  of  the  premium  payments 
which  have  remained  in  a  Variable 
Account  from  the  time  of  initial 
payment  until  the  maturity  benefit  date, 
provided  ten  years  have  elapsed  &x>m 
the  time  of  payment  until  the  maturity 
benefit  date;  minus  (b)  the  value  of  the 
Variable  Account  on  the  maturity 
benefit  date. 

The  Contract  also  provides  transfer 
privileges,  a  dollar  cost  averaging 
program,  an  interest  sweep  program  and 
an  automatic  account  balancing 
program. 

5.  Various  fees  and  charges  are 
deducted  under  the  Contracts.  A 
quarterly  contract  maintenance  fee  of 
$7.50  will  be  deducted  from  Contract 
value  at  the  end  of  each  three  month 
period  measured  from  the  date  of  issue 
until  the  annuity  commencement  date 
and  upon  a  full  withdrawal  to  reimburse 
IL  Annuity  for  certain  administrative 
expenses.  A  daily  asset-based 
administration  charge  equal  to  an 
effective  annual  rate  of  0.15%  of  the 
average  daily  separate  account  value 
will  be  deducted  to  reimburse  IL 
Annuity  for  certain  administrative 
services  provided  to  Contract  owners. 
These  administrative  fees  are 


guaranteed  not  to  increase  for  the 
duration  of  the  Contract.  IL  Aimuity 
permits  twelve  free  transfers  among  the 
Variable  Accounts  per  Contract  year; 
however,  a  $25  charge  will  be  assessed 
on  the  thirteenth  and  each  subsequent 
transfer  within  the  Contract  year.  IL 
Annuity  represents  that  these  charges 
will  be  deducted  in  reliance  upon  Rule 
26a-l  under  the  1940  Act  and  that  each 
charge  represents  reimbursement  only 
for  administrative  costs  expected  to  be 
incurred. 

6.  IL  Annuity  will  deduct  premium 
taxes  paid  on  behalf  of  a  particular 
Contract  either  (a)  from  premium 
payments  as  received  or  (b)  from  the 
Contract  proceeds  upon  (i)  a  partial  or 
full  surrender,  (ii)  application  of  the 
proceeds  to  a  payment  option  or  (iii) 
upon  payment  of  a  death  benefit. 
Premium  taxes  currently  range  up  to 
3.5%. 

7.  No  sales  charge  is  deducted  from 
premium  payments.  However,  certain 
full  or  partial  surrenders  will  be  subject 
to  a  contingent  deferred  sales  charge 
("Withdrawal  Charge")  of  up  to  8% 
during  the  first  nine  Contract  years. 
Amounts  subject  to  the  Withdrawal 
Charge  will  be  deemed  to  be  first  from 
premium  payments,  then  from  earnings. 
In  any  Contract  year,  a  Contract  owner 
may  withdraw  10%  of  the  Contract 
value  as  of  the  beginning  of  the  Contract 
year  without  incurring  a  Withdrawal 
Charge.  IL  Annuity  may  also  waive  the 
Withdrawal  Charge  under  other 
circumstances  permitted  under  the  1940 
Act. 

The  Withdrawal  Charge  covers 
expenses  relating  to  the  distribution  and 
sale  of  the  Contracts,  including 
commissions  to  registered 
representatives,  preparation  of  sales 
literature  and  other  promotional 
expenses.  IL  Annuity  does  not 
anticipate  that  the  Withdrawal  Charge 
will  generate  sufficient  revenues  to  pay 
the  cost  of  distributing  the  Contracts.  To 
the  extent  that  the  Withdrawal  Charge  is 
insufficient  to  cover  all  sales  and 
distribution  expenses,  the  deficiency 
will  be  met  from  IL  Annuity's  general 
account,  which  may  include  profits 
derived  from  the  mortality  and  expense 
risk  charge. 

8.  Shares  of  the  Portfolios  are  sold  to 
the  Variable  Accounts  at  net  asset  value. 
Each  Portfolio  pays  its  investment 
adviser  a  fee  for  managing  its 
investments  and  business  affairs.  Each 
Portfolio  is  responsible  for  all  of  its 
operating  expenses. 

9.  A  daily  charge  equal  to  an  effective 
annual  rate  of  1.25%  of  the  average 
daily  net  assets  in  the  IL  Annuity 
Account  will  be  deducted  to 
compensate  IL  Annuity  for  bearing 


certain  mortality  and  expense  risks 
under  the  Contracts.  Of  that  amount, 
approximately  0.90%  is  for  mortality 
risks  and  approximately  0.35%  is  for  the 
expense  risk.  The  mortality  risks  arise 
from  IL  Annuity's  contractual 
obligations  (1)  to  make  annuity 
payments  (determined  in  accordance 
with  the  annuity  tables  and  other 
provisions  provided  in  the  Contract) 
regardless  of  how  long  any  individual 
annuitant  or  all  armuitants  may  live  and 
(2)  to  provide  a  death  benefit  if  the 
annuitant  dies  prior  to  annuitization. 
Applicants  represent  that  the  mortality 
risk  charge  may  not  be  increased  under 
the  Contract.  The  expense  risk  ateumed 
by  IL  Annuity  is  the  risk  that  IL 
Ajinuity's  actual  administrative  costs 
will  exceed  the  amount  recovered 
through  the  administrative  and  policy 
maintenance  charges.  If  the  expense  risk 
charge  is  insufficient  to  cover  the  actual 
cost  of  administering  the  Contracts  and 
the  IL  Annuity  Account.  IL  Annuity  will 
bear  the  loss. 

Applicants'  Legal  Analysis 

1.  Section  6(c)  of  the  1940  Act 
authorizes  the  Commission  to  grant  an 
exemption  from  any  provision,  rule  or 
regulation  of  the  1940  Act  to  the  extent 
that  it  is  necessary  or  appropriate  in  the 
public  interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  1940  Act.  Sections 
26(a)(2)(C)  and  27(c)(2)  of  the  1940  Act. 
in  relevant  part,  prohibit  a  registered 
unit  investment  trust,  its  depositor  or 
principal  underwriter,  from  selling 
periodic  payment  plan  certificates 
unless  the  proceeds  of  all  payments, 
other  than  sales  loads,  are  deposited 
with  a  qualified  bank  and  held  under 
arrangements  which  prohibit  any 
payment  to  the  depositor  or  principal 
underwriter  except  a  reasonable  fee,  as 
the  Commission  may  prescribe,  for 
performing  bookkeeping  and  other 
administrative  duties  normally 
performed  by  the  bank  itself. 

2.  Applicants  request  exemptions 
from  Sections  26(a)(2)(C)  and  27(c)(2)  of 
the  1940  Act  to  the  extent  necessary  to 
permit  the  deduction  of  the  1.25% 
charge  from  the  assets  of  the  IL  Annuity 
Account  to  compensate  IL  Annuity  for 
the  assumption  of  mortality  and 
expense  risks.  Applicants  further 
request  that  such  exemptive  relief 
extend  to  any  Other  Contracts  which 
may  be  issued  in  the  future  by  the  IL 
Annuity  Account  or  any  Other  Separate 
Account  established  by  IL  Annuity. 
Applicants  assert  that  the  requested 
exemptions  are  necessary  and 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 


31340 


Federal  Register  /  Vol.  60.  No.  114  /  Wednesday.  June  14.  1995  /  Notices 


investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  1940  Act. 

3.  IL  Annuity  represents  that  the 
1.25%  mortaHty  and  expense  risk 
charge  is  within  the  range  of  industry 
practice  for  comparable  annuity 
contracts.  This  representation  is  based 
upon  IL  Annuity's  analysis  of  publicly 
available  information  about  comparable 
industry  products,  taking  into 
consideration  such  factors  as  annuity 
purchase  rate  guarantees,  death  benefit 
guarantees,  other  contract  charges,  the 
frequency  of  charges,  the  administrative 
services  performed  by  IL  Annuity  with 
respect  to  the  Contracts,  the  means  of 
promotion,  the  market  for  the  Contracts, 
investment  options  under  the  Contracts, 
purchase  payment,  transfer,  dollar  cost 
averaging  and  automatic  account 
balancing  features,  and  the  tax  status  of 
the  Contracts.  IL  Annuity  represents 
that  it  will  maintain  at  its  home  office, 

a  memorandum,  available  to  the 
Commission,  setting  forth  in  detail  the 
products  analyzed  in  the  course  of,  and 
the  methodology  and  results  of,  its 
comparative  review. 

4.  Prior  to  issuing  any  Other 
Contracts,  Applicants  will  determine 
that  the  mortality  and  expense  risk 
charge  under  any  Other  Contracts  is 
within  the  range  of  industry  practice  for 
comparable  contracts.  IL  Annuity 
represents  that  the  basis  for  this 
conclusion  will  be  set  forth  in  a 
memorandum  which  will  be  maintained 
at  its  home  office  and  will  be  available 
to  the  Commission  upon  request.* 

5.  IL  Annuity  acknowledges  that,  if  a 
profit  is  realized  from  the  mortality  and 
expense  risk  charge,  all  or  a  portion  of 
such  profit  may  be  available  to  pay 
distribution  expenses  not  reimbursed  by 
the  Withdrawal  Charge.  IL  Annuity 
represents  that  there  is  a  reasonable 
likelihood  that  the  proposed 
distribution  financing  arrangements  will 
benefit  the  IL  Annuity  Account  and 
Contract  owners.  IL  Annuity  represents 
that  the  basis  for  that  conclusion  is  set 
forth  in  a  memorandum  which  will  be 
maintained  at  its  home  office  and  will 
be  available  to  the  Commission  upon 
request. 

6.  Prior  to  issuing  any  Other 
Contracts,  Applicants  will  determine 
that  there  is  a  reasonable  likelihood  that 
the  proposed  distribution  financing 
arrangement  for  any  Other  Contracts 
will  benefit  the  IL  Annuity  Account  or 
any  Other  Separate  Account  and 
Contract  owners.  IL  Annuity  represents 
that  the  basis  for  this  conclusion  will  be 


set  forth  in  a  memorandum  which  will 
be  maintained  at  its  home  office  and 
will  be  available  to  the  Commission 
upon  request.^ 

7.  Applicants  assert  that  the  terms  of 
the  future  relief  requested  with  respect 
to  Other  Separate  Accounts,  Other 
Contracts  and  Future  Underwriters  are 
consistent  with  the  standards  set  forth 
in  Section  6(c)  of  the  1940  Act. 
Applicants  submit  that,  if  IL  Annuity 
were  to  repeatedly  seek  exemptive  relief 
with  respect  to  the  same  issues 
addressed  in  this  application,  investors 
would  not  receive  additional  protection 
or  benefit.  Applicants  assert  that  the 
requested  relief  is  appropriate  in  the 
public  interest  because  the  relief  will 
promote  competitiveness  in  the  variable 
annuity  market  by  eliminating  the  need 
for  the  filing  of  redundant  exemptive 
applications,  thereby  reducing 
administrative  expenses  and 
maximizing  efficient  use  of  resources. 
Applicants  represent  that  both  the  delay 
and  the  expense  of  repeatedly  seeking 
exemptive  relief  would  impair  IL 
Annuity's  ability  to  effectively  take 
advantage  of  business  opportunities  as 
they  arise. 

8.  IL  Annuity  also  represents  that  the 
IL  Annuity  Account  or  any  Other 
Separate  Accounts  will  invest  only  in 
management  investment  companies 
which  undertake,  in  the  event  they 
should  adopt  a  plan  under  Rule  12b-l 
of  the  1940  Act  to  finance  distribution 
expenses,  to  have  a  board  of  directors  or 
trustees,  a  majority  of  whom  are  not 
"interested  persons"  of  the  company 
within  the  meaning  of  Section  2(a)(19) 
of  the  1940  Act,  formulate  and  approve 
any  such  plan. 

Conclusion 

For  the  reasons  set  forth  above. 
Applicants  represent  that  the 
exemptions  requested  are  necessary  and 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  1940  Act. 

For  the  Comniission,  by  the  Oivision  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
|FR  Doc.  95-14471  Filed  6-13-95;  8:45  ami 
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'  Applicants  represent  that,  during  the  Notice 
Period,  the  application  will  be  amended  to  reflect 
this  representation. 


*  Applicants  represent  that,  during  the  Notice 
Period,  the  application  will  be  amended  to  reflect 
this  representation. 


[Release  No.  IC-21124;  813-138] 

Merrill  Lynch  KECALP  LP.  1994  and 
KECALP  Inc.;  Notice  of  Application 

June  8,  1995. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  for 

Exemption  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPLICANTS:  Merrill  Lynch  KECALP  L.P. 
1994  (the  "1994  Partnership")  and 
KECALP  Inc.  (the  "General  Partner"). 
RELEVANT  ACT  SECTIONS:  Order  requested 
under  sections  6(b)  and  17(b)  from 
section  17(a). 

SUMMARY  OF  APPLICATION:  Applicants 
request  an  order  which  would  let  the 
General  Partner  sell  to  future 
partnerships  certain  investments  that 
were  purchased  and  held  by  the  General 
Partner  on  behalf  of  a  future  partnership 
prior  to  the  closing  of  such  partnership's 
initial  offering.  The  order  also  would  let 
the  General  Partner  sell  to  the  1994 
Partnership  four  investments  that  the 
General  Partner  has  purchased  and  is 
holding  as  nominee  for  the  1994 
Partnership. 

FIUNG  DATES:  The  application  was  filed 
on  November  10,  1994,  and  was 
amended  on  February  22,  1995,  May  31, 
1995,  and  June  7.  1995. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on  July 
3-,  1995  and  should  be  accompanied  by 
proof  of  service  on  applicants,  in  the 
form  of  an  affidavit  or,  for  lawyers,  a 
certificate  of  service.  Hearing  requests 
should  state  the  nature  of  the  writer's 
request,  the  reason  for  the  request,  and 
the  issues  contested.  Persons  may 
request  notification  of  a  hearing  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street  N.W.,  Washington,  D.C.  20549. 
Applicants,  South  Tower,  World 
Financial  Center,  225  Liberty  Street, 
New  York,  New  York  10080-6123. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sarah  A.  Wagman,  Staff  Attorney,  at 
(202)  942-0654.  or  C.  David  Messman. 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
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may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  The  1994  Partnership  is  a  Delaware 
limited  partnership  registered  under  the 
Act  as  a  closed-end  management 
investment  company.  The  1994 
Partnership  is  an  "employees'  securities 
company,  "  as  defined  in  section  2(a)(13) 
of  the  Act,  and  operates  under  the  terms 
of  an  order  issued  in  1982  (the  "1982 
Order")  that  exempts  under  section  6(b) 
of  the  Act  the  Merrill  Lynch  KECALP 
Ventures  Limited  Partnership  1982,  and 
future  similar  limited  partnerships  in 
which  Merrill  Lynch  &  Co.,  Inc.  ("ML  & 
Co.")  is  a  general  partner,  from  certain 
provisions  of  the  Act  to  the  extent 
necessary  to  permit  the  partnerships  to 
function  as  employees  securities 
companies.'  Interests  in  the  1994 
Partnership  were  offered  to  certain 
employees  of  ML  &  Co.  and  its 
subsidiaries,  and  to  non-employee 
directors  of  ML  &  Co.  The  General 
Partner  may  organize  additional  limited 
partnerships  for  employees  of  ML  &  Co. 
and  its  subsidiaries.  Applicants  request 
that  the  relief  sought  herein  apply  to 
these  future  KECALP  partnerships, 
which  will  operate  under  the  terms  of 
the  1982  Order  (each,  a  "Future 
Partnership;"  together  with  the  1994 
Partnership,  the  "Partnerships"). 

2.  The  Cieneral  Partner  is  an  indirect, 
wholly-owned  subsidiary  of  ML  &  Co. 
The  General  Partner  is  registered  as  an 
investment  adviser  under  the 
Investment  Advisers  Act  of  1940.  All 
investments  and  dispositions  of 
investments  by  the  Partnerships  are 
approved  by  the  board  of  directors  of 
the  General  Partner. 

3.  Applicants  request  an  amendment 
to  the  1982  Order  to  allow  the  General 
Partner,  ML  &  Co.,  and  direct  or  indirect 
wholly-owned  subsidiaries  of  ML  &  Co. 
(together,  "ML")  to  acquire  and  hold 
certain  investments  ("Warehoused 
Investments")  on  behalf  of  a  Future 
Partnership  pending  the  closing  of  the 
Partnership's  initial  offering.  An 
investment  will  only  qualify  as  a 
Warehoused  Investment  where  (a)  ML 
acquires  an  investment  on  behalf  of  a 
Future  Partnership  with  the  intention  of 
selling  such  investment  to  the  Future 
Partnership  following  the  completion  of 
its  initial  offering,  and  (b)  the  board  of 
directors  of  the  General  Partner 
approves  such  investment.  ML  may  sell 
a  Warehoused  Investment  to  a 
Partnership  only  during  the  lesser  of  (a) 


one  year  from  the  time  ML  purchases 
the  Warehoused  Investment,  or  (b)  30 
days  from  the  dale  of  closing  of  a 
Partnership's  initial  offering. 

4.  The  purchase  price  to  be  paid  by 
the  Partnership  to  ML  for  a  Warehoused 
Investment  will  be  the  lesser  of  (a)  the 
fair  value  of  the  Warehoused  Investment 
on  the  date  it  is  acquired  by  the 
Partnership  or  (b)  the  cost  to  ML  of 
purchasing  the  Warehoused  Investment. 
ML  may  only  charge  the  Partnership 
carrying  costs  to  the  extent  the  fair  value 
of  the  Warehoused  Investment  exceeds 
the  cost,  and  such  costs  will  accrue  from 
the  date  ML  acquires  the  Warehoused 
Investment  on  behalf  of  the  Partnership. 
Carrying  costs  will  consist  of  interest 
charges  computed  at  the  lower  of  (a)  the 
prime  commercial  lending  rate  charged 
by  Citibank,  N.A.  during  the  period  for 
which  carrying  costs  are  being  paid  or 
(b)  the  effective  cost  of  borrowings  by 
ML  &  Co.  during  such  period.  The 
effective  cost  of  borrowings  by  ML  &  Co. 
is  its  actual  "Average  Cost  of  Funds," 
which  it  calculates  on  a  monthly  basis 
by  dividing  its  consolidated  financing 
expenses  by  the  total  amount  of 
borrowings  during  the  period. 

5.  Appficants  are  subject  to  an  order 
issued  in  1991  (the  "1991  Order")  ^  that, 
in  relevant  part,  allows  ML  to  acquire 
"Merrill  Lynch  Investments"^  on  behalf 
of  a  KECALP  partnership,  and  sell  such 
investments  to  the  partnership  within 
30  days  of  ML's  acquisition  of  such 
investments.  To  the  extent  ML  acquires 
on  behalf  of  a  KECALP  partnership 
investments  that  are  not  Merrill  Lynch 
investments,  and  that  are  not  sold  to  the 
partnership  within  30  days  of  ML's 
purchase,  the  partnership  must  obtain 
exemptive  relief  from  the  Commission 
prior  to  acquiring  the  Warehoused 
Investment. 

6.  Applicants  also  roquest  an  order 
under  section  17(b)  of  the  Act 
exempting  them  from  section  17(a)  in 
order  to  permit  the  General  Partner  to 
sell  to  the  1994  Partnership  four 
investments  that  the  General  Partner  has 
purchased  and  is  holding  as  nominee 
for  the  1994  Partnership.  Applicants 
also  request  that  the  General  Partner  be 


'  Merrill  Lynch  KECALP  Ventures  Limited 
Partnership  1982.  KECALP  Inc..  Investment 
Company  Act  Release  Nos.  12290  (Mar.  11. 1982) 
(notice)  and  12363  (Apr.  8.  1982)  (order). 


'  Merrill  Lynch  KECALP  Growth  Investments 
Limited  Partnership  1983.  Investment  Company  Act 
Release  Mos.  18082  (Apr.  8. 1991)  (notice)  and 
18137  (May  7. 1991)  (order). 

""Merrill  Lynch  Investments"  consist  of  equity 
and  equity-related  transactions  in  (a)  companies 
that  are  the  subject  of  transactions  commonly 
referred  to  as  "leveraged"  or  "management" 
buyouts  ("Buyouts")  structured  by  ML  &  Co.  or  an 
afflliate.  or  Buyouts  with  respect  to  which  ML  &  Co. 
or  an  afPiliate  assisted  in  the  transaction  and/or  (b) 
companies  that  are  the  subject  of  other  transactions 
structured  by  ML  &  Co.'s  investment  banking  group. 
In  either  case,  ML  &  Co.  or  an  affiliate  must  hold 
a  long-term  equity  or  equity-related  investment  as 
pan  of  the  transaction. 


permitted  to  recover  carrying  costs 
related  to  such  investments,  to  the 
extent  that  the  fair  value  of  a 
Warehoused  Investment  on  the  date  it  is 
acquired  by  the  1994  Partnership 
exceeds  the  cost  to  the  General  Partner 
of  purchasing  and  holding  such 
investment.  Each  of  the  four 
Warehoused  Investments  was  acquired 
by  the  General  Partner,  and  upon  receipt 
of  the  requested  order,  will  be  acquired 
by  the  1994  Partnership,  in  accordance 
with  the  conditions  to  the  requested 
order,  as  described  below. 

A.  ZML  Paiiners  Limited  Partnership  HI 
(••Zelllll") 

1.  Zelllll  is  a  limited  partnership 
formed  to  act  as  the  managing  general 
partner  of  Zell/Merrill  Lynch  Real  Estate 
Opportunity  Partners  Limited 
Partnership  III  (the  "Zell  Fund  ").  The 
Zell  Fund  is  a  limited  partnership 
formed  to  acquire  a  high  quality, 
geographically  diversified  portfolio  of 
real  estate  assets.  Zell  III  has  committed 
to  invest  up  to  $25  million  in  the  Zell 
Fund.  The  Zell  Fund  closed  its  initial 
offering  in  March  1994  with  aggregate 
capital  commitments  of  approximately 
$680  million.  On  March  10,  1994,  the 
General  Partner  funded  $600,000  of  its 
$2.0  million  commitment  in  return  for 
an  8%  limited  partnership  interest  in 
Zell  III,  held  on  behalf  of  the  1994 
Partnership,  pending  the  closing  of  the 
1994  Partnership's  initial  offering  and 
receipt  of  the  requested  order.  Upon  its 
acquisition  of  the  investment  in  Zell  III, 
the  1994  Partnership  will  be  allocated 
generally  its  proportional  share  of  all 
items  of  income,  loss  and  gain,  and  its 
proportional  share  of  distributions, 
received  by  Zell  III  from  its  investment 
in  the  Zell  Fund. 

2.  The  proposed  investment  in  Zell  III 
involves  a  joint  transaction  under 
section  17(d)  of  the  Act,  and  rule  17d- 

1  thereunder,  that  is  permitted  by  the 
1982  Order.  Because  the  1982  Order 
does  not  provide  relief  to  allow  the 
General  Partner  to  sell  Warehoused 
Investments  to  the  Partnerships,  and 
because  the  investment  in  Zell  HI  is  not 
a  Merrill  Lynch  Investment  within  the 
meaning  of  the  1991  Order,  applicants 
seek  an  exemption  from  section  17(a)  to 
allow  the  General  Partner  to  sell  the 
Warehoused  Investment  to  the  1994 
Partnership. 

B.  Gemini  Holdings.  Inc.  ("Gemini") 

1.  PCA  Holding  Corporation 
("Holding")  is  an  acquisition  vehicle 
created  to  acquire  PC  Accessories,  Inc. 
("PCA"),  a  distributor  of  computer 
accessory  products.  On  July  28. 1994, 
the  General  Partner  acquired  119,000 
shares  of  Holding's  common  stock  at 
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$10  per  share  for  an  aggregate  of  $1.19 
million  on  behalf  of-the  1994 
Partnership,  pending  the  closing  of  the 
1994  Partnership's  initial  offering  and 
the  receipt  of  the  requested  order.  At  the 
same  time.  Merrill  Lynch  KECALP  L.P. 
1991  ("KECALP  1991")  also  acquired 
119.000  shares  of  Holding's  common 
stock  at  $10  per  share  for  an  aggregate 
of  $1.19  million. 

2.  PCA  was  subsequently  merged  into 
Gemini,  a  producer  and  marketer  of 
accessories  for  home  electronic  and 
entertainment  systems.  As  a  result  of  the 
merger,  shares  of  PCA  held  by  the 
General  Partner  on  behalf  of  the  1994 
Partnership  were  converted  into  52.479 
shares  of  Gemini's  cumulative 
convertible  preferred  stock.  At  such 
time.  KECALP  1991's  shares  of  Holding 
were  likewise  converted  into  52.479 
shares  of  Gemini's  cumulative 
convertible  preferred  stock. 

3.  The  proposed  investment  in 
Holding  involves  a  joint  transaction 
under  section  17(d)  of  the  Act,  and  rule 
17d-l  thereunder,  that  is  permitted  by 
the  1991  Order.  Applicants  seek  an 
exemption  from  section  17(a)  to  allow 
the  General  Partner  to  sell  the 
Warehoused  Investment  to  the  1994 
Partnership.  The  1991  Order  does  not 
provide  the  necessary  relief  from  section 
17(a)  because  the  1994  Partnership  will 
acquire  the  Warehoused  Investment 
more  than  30  days  after  its  purchase  by 
the  General  Partner. 

C.  Mail-Well  Holdings.  Inc.  {"Mail- 
Well") 

1.  Mail-Well  is  a  manufacturer  of 
customized  envelopes  and  related 
packaging  products.  In  February  1994, 
the  General  Partner  acquired  84,112 
shares  of  Mail-Well's  common  stock  at 
a  cost  of  $10.70  per  share  for  an 
aggregate  of  $899,998  on  behalf  of  the 
1994  Partnership,  pending  the  closing  of 
the  1994  Partnership's  initial  offering 
and  the  receipt  of  the  requested  order. 
At  the  same  time.  KECALP  1991 
likewise  acquired  84,112  shares  of  Mail- 
Well's  common  stock  at  a  cost  of  $10.70 
per  share  for  an  aggregate  of  $899,998. 

2.  The  proposed  investment  in  Mail- 
Weil  involves  a  joint  transaction  under 
section  17(d)  of  the  Act.  and  rule  17d- 
1  thereunder,  that  is  permitted  by  the 
1991  Order.  Applicants  seek  an 
exemption  from  section  17(a)  to  allow 
the  General  Partner  to  sell  the 
Warehoused  Investment  to  the  1994 
Partnership.  The  1991  Order  does  not 
provide  the  necessary  relief  from  section 
17(a)  because  the  1994  Partnership  will 
acquire  the  Warehoused  Investment 
more  than  30  days  after  its  purchase  by 
the  General  Partner. 


D.  Westlink  Holdings.  Inc.  ('-Westlink") 

1.  Westlink  is  a  telephone  paging 
company  formed  in  1994  to  acquire  the 
Westlink  Company.  In  July,  1994,  the 
General  Partner  acquired  200.000  shares 
of  Westlink's  common  stock  for  $10  per 
share  for  an  aggregate  of  $2.0  million  on 
behalf  of  the  1994  Partnership,  pending 
the  closing  of  the  1994  Partnership's 
initial  offering  and  the  receipt  of  the 
requested  order.  At  the  same  time, 
KECALP  1991  acquired  100.000  shares 
of  Westlink's  common  stock  for  $10  per 
share  for  an  aggregate  of  $1 .0  million. 

2.  The  proposed  investment  in 
Westlink  under  section  17(d)  involves  a 
joint  transaction  under  section  17(d)  of 
the  Act.  and  rule  17d-l  thereunder,  that 
is  permitted  by  the  1991  Order. 
Applicants  seek  an  exemption  from 
section  17(a)  to  allow  the  General 
Partner  to  sell  the  Warehoused 
Investment  to  the  1994  Partnership.  The 
1991  Order  does  not  provide  the 
necessary  relief  from  section  17(a) 
because  the  1994  Partnership  will 
acquire  the  Warehoused  Investment 
more  than  30  days  after  its  purchase  by 
the  General  Partner. 

Applicant's  Legal  Analysis 

1.  Section  6(b)  authorizes  the 
Commission,  upon  application,  to 
exempt  an  employees'  securities 
company  from  provisions  of  the  Act  if, 
and  to  the  extent  that,  the  exemption  is 
consistent  with  the  protection  of 
investors.  Section  17(a)  makes  it 
unlawful  for  an  affiliated  person  of  a 
registered  investment  company  to  sell 
securities  to.  or  purchase  securities, 
from  the  company. 

2.  The  General  Partner  is  an  indirect, 
wholly-owned  subsidiary  of  ML  &  Co. 
Thus.  ML  &  Co.  and  each  of  its  direct 

or  indirect  wholly-owned  subsidiaries  is 
an  "affiliated  person"  of  the  General 
Partner,  within  meaning  of  section 
2(a)(3)(C).  In  addition,  the  General 
Partner  is  an  "affiliated  person"  of  the 
Partnerships,  within  the  meaning  of 
section  2(a)(3)(D).  As  a  result  of  these 
affiliations.  ML  is  prohibited  from 
selling  securities  to  the  Partnerships, 
and  the  Partnerships  are  prohibited 
from  buying  such  securities,  unless 
applicants  obtain  an  exemptive  order. 

3.  Applicants  believe  that  the  terms  of 
the  requested  order  are  consistent  with 
the  standards  set  forth  in  sections  6(b) 
and  17(b).  Applicants  submit  that  the 
conditions  to  the  requested  order  are 
designed  to  insure  that  sales  of 
Warehoused  Investments  by  ML  to  the 
Partnerships  are  consistent  with  the 
protection  of  the  Partnerships'  limited 
partners.  Applicants  are  aware  of  the 
policies  underlying  section  17(a),  and 


the  potential  conflicts  that  could  arise  in 
connection  with  the  Partnerships' 
purchase  of  Warehoused  Investments 
from  ML.  Applicants  submit  that  the 
conditions  to  the  requested  order 
effectively  address  these  concerns. 

Applicant's  Conditions 

Applicants  agree  that  the  terms  of 
relief  are  subject  to  the  following 
conditions: 

1 .  In  order  for  an  investment  to 
qualify  as  a  Warehoused  Investment  to 
be  purchased  pursuant  to  the  requested 
relief,  (a)  the  board  of  directors  of  the 
General  Partner  must  approve  such 
investment  for  the  Future  Partnership  in 
the  same  manner  in  which  the  board 
would  approve  an  investment  for  such 
Partnership  prior  to  the  time  the 
investment  is  acquired  by  ML  and  (b) 
such  investment  must  be  acquired  by 
ML  with  the  intention  of  acquiring  the 
Warehoused  Investment  for  the  Future 
Partnership  and  selling  it  to  such 
Partnership  after  the  completion  of  its 
initial  offering.  The  General  Partner  will 
maintain  at  the  Partnerships'  office 
written  records  stating  the  General 
Partner's  intention  in  acquiring  such 
security,  and  stating  the  factors 
considered  by  the  General  Partner's 
board  of  directors  in  approving  the 
investment. 

2.  Once  the  limited  partners  have 
contributed  their  capital  to  a 
Partnership,  prior  to  the  acquisition  of 
a  Warehoused  Investment  by  the 
Partnership,  (a)  the  board  of  directors 
must  make  the  following  findings:  (i) 
The  terms  of  the  Warehoused 
Investment,  including  the  consideration 
to  be  paid,  are  reasonable  and  fair  and 
do  not  involve  overreaching  of  the 
Partnership  or  its  Partners  on  the  part  of 
any  person  concerned,  (ii)  the  proposed 
transaction  is  consistent  with  the  policy 
of  the  Partnership  as  indicated  in  its 
filings  under  the  Securities  Act  of  1933 
and  its  reports  to  Partners,  and  (iii) 
participation  by  the  Partnership  in  the 
proposed  transaction  is  in  the  best 
interest  of  the  Partners  of  the 
Partnership;  and  (b)  with  respect  to  any 
Warehoused  Investment  that  is  part  of  a 
co-investment  with  an  affiliate,  the 
board  of  directors  must  approve  the 
investment  in  accordance  with  the 
terms  of  any  orders  issued  by  the 
Commission  that  are  applicable  to  such 
co-investment,  including  the  required 
findings  by  the  board  of  directors  of  the 
General  Partner.  The  General  Partner 
will  maintain  at  the  Partnerships'  office 
written  records  of  the  factors  considered 
in  any  decision  regarding  a  Warehoused 
Investment. 

3.  The  purchase  price  to  be  paid  by 
the  Partnership  for  a  Warehoused 
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Investment  shall  be  the  lesser  of  (a)  the 
fair  value  of  the  seciirities  on  the  date 
acquired  by  the  Partnership  as 
determined  by  the  General  Partner  or  (b) 
the  cost  to  ML  of  purchasing  the 
Warehoused  Investment  ("Cost"). 
Canying  costs  may  be  paid  by  the 
Partnership  to  ML  to  the  extent  such  fair 
value  exceeds  Cost.  To  the  extent  the 
value  of  the  securities  is  determined  to 
be  less  than  Cost,  ML  may  determine 
not  to  sell  the  Warehoused  Investment 
to  the  Partnership.  The  General  Partner 
will  maintain  at  the  Partnerships'  office 
written  records  of  the  factors  considered 
in  any  determination  regarding  the 
value  of  a  Warehoused  Investment. 

4.  Canying  costs  shall  be  calculated 
from  the  date  ML  acquired  the  proposed 
investment  on  behalf  of  the  Partnership 
to  the  date  of  the  acquisition  of  the 
proposed  investment  by  the  Partnership 
from  ML,  and  shall  consist  of  interest 
charges  computed  at  the  lower  of  (a)  the 
prime  commercial  lending  rate  charged 
by  Citibank,  N.A.,  during  the  period  for 
which  carrying  costs  are  (>ermitted  to  be 
paid  until  the  Partnership  acquires  the 
securities  or  (b)  the  effective  cost  of 
borrowings  by  ML  k  Co.  during  such 
period.  The  effective  cost  of  borrowrings 
by  ML  &  Co.  is  its  actual  "Average  Cost 
of  Fimds,"  which  it  calculates  on  a 
monthly  basis  by  dividing  its 
consoUdated  financing  expenses  by  the 
total  amount  of  borrowings  during  this 
period. 

5.  The  Partnership  may  only  acquire 
a  Warehoused  Investment  from  ML 
during  the  lesser  of  (a)  one  year  from  the 
time  ML  purchases  the  Warehoused 
Investment  or  (b)  30  days  from  the  date 
of  closing  of  the  Partnership's  initial 
offering. 

6.  The  General  Partner  will  maintain 
the  records  required  by  section  57(f)(3) 
of  the  Act  and  will  comply  with  the 
provisions  of  section  57(h)  of  the  Act  as 
if  each  Partnership  were  a  business 
development  company.  All  records 
referred  to  or  required  under  these 
conditions  will  be  available  for 
inspection  by  the  limited  partners  of 
each  Partnership  and  the  Commission. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland, 

Depu  ty  Secretary.  ' 

(FR  Doc.  95-14472  Filed  6-13-95;  8:45  am) 

BILUNO  COOe  8010-01-M 


[Rel.  No.  IC-21125;  811-5513] 

Vision  Fiduciary  Funds,  Inc.;  Notice  of 
Application 

June  8.  1995. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  for 

Deregistration  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPLICANT:  Vision  Fiduciary  Funds,  Inc. 
RELEVANT  ACT  SECTION:  Section  8(f). 
SUMMARY  OF  APPLICATION:  AppHcant 
requests  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
FIUNG  DATES:  The  application  was  filed 
on  March  7, 1995.  and  amended  on  May 
26,  1995. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on  July 
3, 1995.  and  should  be  accompanied  by 
proof  of  service  on  applicant  in  the  form 
of  an  affidavit  or,  for  lawyers,  a 
certificate  of  service.  Hearing  requests 
should  state  the  nature  of  the  writer's 
interest,  the  reason  for  the  request,  and 
the  issues  contested.  Persons  who  wish 
to  be  notified  of  a  hearing  may  request 
notification  by  vmting  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC.  450  5th 
Street,  N.W.,  Washington,  D.C.  20549. 
Applicant,  Federated  Investors  Tower, 
Pittsburg.  PA  15222-3779. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  M.  Curtis.  Senior  Counsel,  at 
(202)  942-0563,  or  C.  David  Messman. 
Branch  Chief.  (202)  942-0564  (Office  of 
Investment  Company  Regulation. 
Division  of  Investment  Management). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant  is  an  open-end 
management  investment  company  that 
was  organized  as  a  corporation  under 
the  laws  of  Maryland.  On  March  14, 
1988.  applicant  filed  a  notice  of 
registration  on  Form  N-8A  pursuant  to 
section  8(a)  of  the  Act.  Also  on  March 
14, 1988,  applicant  filed  a  registration 
statement  imder  section  £(b]  of  the  Act 
and  under  the  Securities  Act  of  1933  on 
Form  N-IA  to  issue  an  indefinite 
number  of  shares.  Applicant's 


registration  statement  was  declared 
effective  on  May  26, 1988,  and  applicant 
commenced  its  initial  public  offering  on 
June  1, 1988.  Manufacturers  and  Traders 
Trust  Company  is  applicant's 
investment  adviser  (the  "Bank"). 

2.  Applicant  was  created  as  a  separate 
investment  vehicle  for  fiduciary 
accoimts  of  the  Bank.  The  Bank  later 
determined  that,  under  certain 
circumstances,  banking  law  permitted 
the  joint  investment  of  the  Bank's 
fiduciary  accounts  with  its  non- 
fiduciary  accounts  in  a  portfolio  of 
Vision  Group  of  Funds,  Inc.,  that  was 
created  for  the  general  pubhc  rather 
than  in  a  separate  investment  company 
portfoUo. 

3.  On  November  8, 1994,  applicant's 
board  of  directors  authorized  the 
dissolution  of  applicant,  conditioned  on 
the  redemption  of  all  applicant's  shares. 

4.  As  of  December  27, 1994,  appUcant 
had  88,342,953.98  shares  outstanding  at 
a  net  asset  value  of  $1.00  per  share. 
Applicant's  portfolio  securities  were 
sold  to  the  Vision  Group  Money  Market 
Fund  pursuant  to  rule  17a-7  on  or 
before  December  28. 1994,  and  no 
brokerage  commissions  were  paid.  On 
December  28. 1994.  all  shares  were 
volimtarily  redeemed  by  applicant's 
shareholders.  Each  shareholder  received 
his  or  her  proportionate  share  of 
applicant's  net  assets. 

5.  On  December  30. 1994.  Federated 
Services  Company,  as  applicant's  sole 
shareholder,  authorized  applicant's 
dissolution  by  unanimous  written 
consent. 

6.  Applicant's  distributor  paid  all 
Uquidation  ex]>enses  inciured. 
Applicant  believes  that  these  costs, 
which  included  legal  fees,  record 
keeping  expenses,  and  custodian  fees, 
were  immaterial. 

7.  Applicant  has  no  security  holders, 
assets,  debts,  or  other  habiUties. 
Applicant  is  not  a  party  to  any  litigation 
or  administrative  proceeding.  AppUcant 
is  not  engaged  and  does  not  propose  to 
engage  in  any  business  activity  other 
than  those  necessary  for  the  winding  up 
of  its  affairs. 

8.  On  March  21, 1995.  the  Maryland 
Department  of  Assessments  and 
Taxation  received  and  accepted 
applicant's  Articles  of  Dissolution. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  95-14540  Filed  6-13-95;  8:45  am) 
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SMALL  BUSINESS  ADMINISTRATION 

Reporting  and  Recordkeeping 
Requirements  Under  0MB  Review 

ACmON:  Notice  of  Reporting 
Requirements  Submitted  for  Review. 

SUMMARY:  Under  the  provisions  of  the 
Paperworlc  Reduction  Act  (44  U.S.C. 
Chapter  35),  agencies  are  required  to 
submit  proposed  reporting  and 
recordkeeping  requirements  to  0MB  for 
review  and  approval,  and  to  publish  a 
notice  in  the  Federal  Register  notifying 
the  public  that  the  agency  has  made 
such  a  submission. 

DATES:  Comments  should  be  submitted 
on  or  before  July  14,  1995.  If  you  intend 
to  comment  but  cannot  prepare 
comments  promptly,  please  advise  the 
0MB  Reviewer  and  the  Agency 
Clearance  Officer  before  the  deadUne 
COPIES:  Request  for  clearance  (OMB  83- 
1),  supporting  statement,  and  other 
documents  submitted  to  OMB  for 
review  may  be  obtained  from  the 
Agency  Clearance  Officer.  Submit 
comments  to  the  Agency  Clearance 
Officer  and  the  OMB  Reviewer. 

FOR  FURTHER  INFORMATION  CONTACT: 

Agency  Clearance  Officer:  Bridget  Bean 
(Acting),  Small  Business 
Administration.  409  3rd  Street, 
S.W.,  5th  Floor,  Washington,  D.C. 
20416.  Telephone:  (202)  205-6629 

OMB  Reviewer:  Donald  Arbuckle,  Office 
of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  New  Executive  Office 
Building,  Washington,  D.C.  20503 

Title:  Application  for  Certificate  of 
Competency 

Form  No.:  SBA  Forms  74,  74A,  74B,  183 

Frequency:  On  occasion 

Description  of  Respondents:  Small 
businesses 

Annual  Responses:  1,088 

Annual  Burden:  11,769. 

Dated:  June  7. 1995. 
Calvin  Jenkins, 

Assistant  Administrator  for  Administration. 
IFR  Doc  95-14549  Filed  6-13-95;  8:45  am] 

BILLING  CODE  802S-41-M 


[License  No.  02/02-5538] 

Notice  of  Revocation  ot  License  First 
Pacific  Capital  Corp. 

Notice  is  hereby  given  that  the  license 
of  First  Pacific  Capital  Corporation,  273 
Wyckoff  Avenue,  Brooklyn,  New  York 
11237,  to  operate  as  a  small  business 
investment  company  under  the  Small 
Business  Investment  Act  of  1958.  as 
amended  (Act),  has  been  revoked.  First 


Pacific  Capital  Corporation  was  licensed 
by  the  Small  Business  Administration 
on  May  10. 1991. 

Under  the  authority  vested  by  the  Act 
and  pursuant  to  the  Regulations 
promulgated  thereunder,  the  license 
was  revoked  on  April  24. 1995. 
Accordingly,  all  rights,  privileges  and 
franchises  derived  therefrom  have  been 
terminated. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011,  Small  Business 
Investment  Companies) 

Dated:  June  8, 1995. 
Robert  D.  Stillinan. 

Associate  Administrator  for  Investment. 
[FR  Doc.  95-14551  Filed  6-13-95;  8:45  am) 
BILLMO  COOe  802S-01-M 


[Application  No.  99000163] 

Bay  Partners  SBIC.  L.P.;  Notice  of 
Filing  of  an  Application  for  a  License 
to  Operate  as  a  Small  Business 
Investment  Company 

Notice  is  hereby  given  of  the  filing  of 
an  application  with  the  Small  Business 
Administration  (SBA)  pursuant  to 
Section  107.102  of  the  Regulations 
governing  small  business  investment 
companies  (13  CFR  107.102  (1994))  by 
Bay  Partners  SBIC,  L.P.  at  10600  North 
De  Anza  Boulevard,  Suite  100, 
Cupertino,  California  95014  for  a  license 
to  operate  as  a  small  business 
investment  company  (SBIC)  under  the 
Small  Business  Investment  Act  of  1958. 
as  amended  (15  U.S.C.  et  seq.),  and  the 
Rules  and  Regulations  promulgated 
thereunder.  Its  principal  area  of 
operation  will  generally  be  in  Northern 
California  and  the  Pacific  Northwest.  In 
addition,  the  Fund  will  consider 
investment  opportunities  in  other  parts 
of  the  United  States  including  Southern 
California  and  New  England. 

Bay  Partners  SBIC,  L.P.,  a  California 
limited  partnership,  will  be  managed  by 
Bay  Management  Company  1995,  a 
California  general  partnership  and  sole 
general  partner  of  the  Partnership.  The 
individual  General  Partners  of  Bay 
Management  Company  1995  are:  John 
Freidenrich,  Neal  Dempsey  III  and 
Marcella  Tamaki  Yano.  Skills  possessed 
by  the  General  Partners  include  sales 
and  marketing,  financial  management, 
strategic  planning,  research  and 
development,  investment  banking,  legal 
and  portfolio  management.  In  addition, 
each  of  these  General  Partners  has  had 
experience  with  severely  troubled 
companies. 

The  following  limited  partners  will 
own  10  percent  or  more  of  the  proposed 
SBIC: 


Name 

Percentage 
of  owner- 
ship 

The  FreKlenrich  Family  Partner- 
ship, 10600  North  De  Anza 
Blvd.,  Suite  100,  Cupertino. 
California  95014 

50.00 

J.F.  Shea  &  Company,  inc., 
655  Brea  Canyon  Road.  Wal- 
nut California  91789 

20.00 

The  Clumeck  Family  Trust. 
P.O.  Box  1557,  Ross,  Cali- 
fornia 94957      

10.00 

The  Gerson  Bakar  1984  Trust 
201  Filbert  Street,  7th  Floor. 
San  Francisco.  California 
94133  

10.00 

The  applicant  will  begin  operations 
with  Regulatory  Capital  of  $10  million 
and  will  primarily  be  a  source  of  start- 
up and  early  stage  equity  investments  in 
technology-based  small  companies  with 
significant  growth  potential.  The 
applicant's  typical  client  will  need 
funds  to  develop  or  complete 
development  of  a  product  or  service, 
ramp  up  production,  recruit  personnel 
and  execute  its  sales  and  marketing 
strategy. 

Matters  involved  in  SBA's 
consideration  of  the  application  include 
the  general  business  reputation  and 
character  of  the  proposed  owners  and 
management,  and  the  probability  of 
successful  operations  of  the  new 
company  under  their  management, 
including  profitability  and  financial 
soundness  in  accordance  with  the  Act 
and  Regulations. 

Notice  is  hereby  given  that  any  person 
may,  not  later  than  15  days  from  the 
dale  of  publication  of  this  Notice, 
submit  written  comments  on  the 
proposed  SBIC  to  the  Associate 
Administrator  for  Investment.  Small 
Business  Administration,  409  3rd  Street. 
SW.  Washington.  DC  20416. 

A  copy  of  this  Notice  will  be 
published  in  a  newspaper  of  general 
circulation  in  San  Francisco,  CaUfomia. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  No.  59.011,  Small  Business 
Investment  Companies). 

Dated:  June  7,  1995. 
Robert  D.  Stillman. 

Associate  Administrator  for  Investment. 
(FR  Doc.  95-14550  Filed  6-13-95;  8:45  am) 
BILUNO  CODE  802»-01-M 


DEPARTMENT  OF  TRANSPORTATION 

[Docket  37554] 

Order  Adjusting  the  Standard  Foreign 
Fare  Level  Index 

Section  41509(e)  of  Title  49  of  the 
United  States  Code  requires  that  the 
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Department,  as  successor  to  the  Civil  Western  Hemisphere 1.0715  Dated^May  24. 1995. 

Aeronautics  Board,  establish  a  Standard  Pacific ^"05  R.c  North. 

Foreign  Fare  Level  (SFFL)  by  adjusting  For  further  information  contact:  Keith  "J°''^StZn.nrJ^^S'      ^"""°"'^^'- 

the  SFFL  base  periodically  by  a.  Shangraw  (202)  366-2439.  ^f  ^  Tflfr.^p  .h  ^,3-95-  8-45  ami 

percentage  changes  i"  actual  operating  .^e  Department  of  Transportation:  June  ^^^.^  rf^''^'  '"'-''' ''' ""' 

costs  per  available  seat-mile  (ASM).  ^  ^^g^        '^  bilunc  code  49io-i4-ii 

0^der8(>-2-69  established  the  first  Robert  S.  Goldner. 

intenm  SFFL  and  Order  95-4-2  Highway  Traffic  Safety 

rnts^^^^'appSt^^^^^^^^  (FTDoc.95-i4490Filede-i3-95;a:45aml  AdministraSon 

1QQC  BILUNG  COOE  491 0-62-P  ..    ^        -, 

1995.                                „  ..      ,  fDocket  No.  95-11;  Notice  2] 

In  establishing  the  SFFL  for  the  two- ii«»ciw«no 

month  period  b^inning  June  1. 1995,  Guard  ^o"*  Motor  Company;  Grant  of 

we  have  projected  non-fuel  costs  based  ^oasi  uua  Application  for  Decision  of 

on  the  year  ended  December  31, 1994  Inconsequential  Noncompllanca 

data,  and  have  determined  hiel  prices  [CGD8-95-010] 

nn  thp  basis  of  the  latest  available  ^  ..  Ford  Motor  Company  (Ford)  ot 

Experienced  rionthirSeS^  Houston/Galveston  Nagftion  Safety  Dearborn.  Michigan'has  determined 

reported  to  the  Department.  Advisory  Committee  Meeting  ^^at  some  of  its  windows  fail  to  comply 

By  Order  95-6-7  fares  may  be  acpncv  Coast  Guard  DOT  ^^  *^®  ^'^ht  transmittance 

increased  by  the  following  adjustment  *°^^°^-  ^^^  ^"^'°'  "^  '  requirements  of  49  CFR  571.205. 

factors  over  the  October  1979  level:  ACTION;  Notice  of  meeting. Federal  Motor  Vehicle  Safety  Standard 

»..    .■                                                 14235  Zr~^       \     ir-  1  -..♦^r,  (FMVSS)  No.  205.  "Glazing  Materials," 

f » ^"^I'l;-"; Will  summary:  The  Houston/Galveston  ^          p,  ^  ^„  appropriate  report 

Latm  America 1.4368  Navigation  Safety  Advisory  Committee  j  ^^  49  OTR  Part  573,  "Defect 

'^"'", " •.•; ;.• r:-^''/  (HOGANSAO  wm  meet  to  discuss  SJ^Scompliance  Reports."  Ford  has 

For  further  mformation  contact.  Keith  waterway  improvements,  aids  to  ^^^^        ,.^^  |;  ^  exempted  from  the 

A.  Shangraw  (202)  366-2439.  navigation,  current  meters,  and  various  ^otifj^^tion  ^^d  remedy  requirements  of 

By  the  Department  of  Transportation:  June  other  navigation  safety  matters  affecting  ^g  ^  g  C  Chapter  301— "Motor  Vehicle 

7. 1995.  the  Houston/Galveston  area.  The  ^          ^^  ^^  ^^^^  ^^^^  ^^e 

RolMsrt  S.  Goldner.  meeting  will  be  open  to  the  public.  noncompliance  is  inconsequential  to 

Special  Counsel.  DATES:  The  meeting  will  be  held  from  9  motor  vehicle  safety. 

[FR  Doc.  95-14489  Filed  6-13-95;  8:45  ami  a.m.  to  approximately  1  p.m.  on  Notice  of  receipt  of  the  application 

BiLUNG  cooc  4«io-62-f»  Thursday,  July  20. 1995.  was  published  on  March  10, 1995  (60 

.^ ADDRESSES:  The  meeting  will  be  held  in  FR  13204).  This  notice  grants  the 

,       ,  the  conference  room  of  the  Houston  application. 

Notice  of  Order  Adjusting  International  pjj^^^  office.  8150  South  Loop  East.  Standard  No.  205  incorporates  by 

Cargo  Rate  Flexibility  Level  Houston  Texas  reference  the  American  National 

Policy  Statement  PS-109.  for  FURTHER  INF0RMATK)N  CONTACT:  Mr.  ^t^i*"^^.l^^^^^^^^^^ 

implemented  by  Regulation  ER-1322  of  m.  M.  Ledet,  Recording  Secretary,  ^l^^Motor  V^hTcS  oSnVon 

the  Civil  Aeronautics  Board  and  Commander,  Eighth  Coast  Guard  ^fn  „^i  JIw«U  "  Z  26  l-m7  jLuarv 

adopted  by  the  Department,  established  District  (can).  Room  1211.  Hale  Boggs  ^"Jg^f  J^yip,^-f„ted  bj^ 

geographic  zones  of  cargo  pricing  Federal  Building.  501  Magazine  Street.  26. 1|77  as  ^PP'e"^«"^«J  f    ^  ^^ 

fiexibility  within  which  certain  cargo  New  Orieans.  LA  70130-3396,  loLnilfiPsthar automotive  elazing 

rate  tariffs  filed  by  earners  would  be  telephone  (504)  589-4686.  ^^ateSfs^red^n  front  sid'an'd^a? 

subject  to  suspension  only  in  SUPPLEMENTARY  INFORMATION:  Notice  of  windows  of  passenger  cars  shall  have  a 

ext^ordinary  circumstances^  Level  ^^'^  "^^^'"^  '^  8^^^"  P""""^*  *°  *^^  regular  luminous  transmittance  of  not 

i^^^U^^u^IZTaTr^^ltsiL  rate  Federal  Advisory  CommUtee  Act  5  ^^^^  ,^             ,  of  the  light,  at 

•  ^  nn  aS  1   1982  adiu^^^^^^^  "S-C-  ^PP-  2  §  1  «*  «^-  ?«  ^"^^^"8  •«  normal  incidence,  when  measured  in 

in  effect  on  April  1 .  1982,  adjusted  tor  ^^  ^^      ^^^.^  Members  of  the  accordance  with  "Light  Transmittance, 

the  ^ost  experience  of  the  carriers  in  the  P^j.^          J^^^^^  ^^.^^^^  ^^  ^^^  Test?' of  ANSI  Z-26.1-1980. 

applicable  ratemaking  entity  Jhefii^t  l^^^^^J^,  ^^  ^e^ting.  ^f  ,1  the  beginning  of  model  year 

R  JShTqs'Ti    he  i^^^^^^  The  tentative  agenda  for  the  meeting  ,995  producuSn  in  cLober  1994. 

\  M    h  H  .tt"p;.^ntVv^S^ve  SFRL  will  consist  of  the  following  items;  through  January  21,  1995,  Ford 

established  the  currently  effective  SFRL  ^^^  ^^^.^^^  ^^^^^  ^^^^^  ^.^  ^^  manufactured  approximately  8,250  1995 

^  In  esJablishine  the  SFRL  for  the  two-  navigation  improvement  initiatives  and      Continental  vehicles  on  which  the  front 

month  period  beginning  June  1, 1995,  waterway  analysis  studies^  door  windows  had  a  luminous 

we  have  projected  non-fuel  costs  based  (2)  Updates  from  the  U.S.  Army  Corps     transmittance  of  approximately  68 

on  the  year  ended  December  31, 1994  on  various  waterway  improvement  percent.  According  to  Ford, 

data,  and  have  determined  hiel  prices  projects.  miscommunication  between  Ford  Glass 

on  the  basis  of  the  latest  available  (3)  Discussion  on  deployment  of  production  and  fabrication  plants 

experienced  monthly  fuel  cost  levels  as  NOAA  real-time  current  meters.  concerning  the  properties  and  intenaea 

reported  to  the  Department.  (4)  Update  from  NOAA  on  the  use  of  the  glass  resulted  in  >ts  being 

By  Order  95-6-8  cargo  rates  may  be  Hydrographic  Survey  of  the  area.  used  in  the  fabrication  of  windows  lor 

adjusted  by  the  following  adjustment  (5)  Discussion  and  recommendation  Continental  production  Beginning  witii 

factors  over  the  April  1. 1982  level:  on  NAVSAC  Federal  Register  Notice  vehicle  production  on  January  23. 1995. 

A„3„jij.                                         1.1524    regarding  barge  lighting  requirements.  front  door  windows  with  a  luminous 
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transmittance  of  greater  than  70  percent 
have  been  installed. 

Ford  supports  its  application  for 
inconsequential  noncompliance  with 
the  following: 

In  Ford's  judgement,  the  condition  is 
inconsequential  as  it  relates  to  motor  vehicle 
safety.  Computer  modeling  studies  and  in-car 
evaluations  previously  conducted  by  Ford  to 
assess  the  effect  of  reduced  light 
transmittance  windshields  showed  that  even 
a  5  point  reduction  in  the  percentage  of  light 
transmittance.  from  65  to  60  percent,  resulted 
in  a  reduction  in  seeing  distance  of  only  1 
to  2  percent  during  night  time  driving,  and 
little  or  no  reduction  in  seeing  distance 
during  dusk  and  daytime  driving.  Based  on 
these  studies,  the  subject  Continental  hxint 
door  windows  with  68  p>ercent  light 
transmittance  (67.5  jjercent  at  the  door 
window  installed  angle)  would  be  expected 
to  result  in  no  significant  reduction  (less  than 
1  p)ercent)  in  seeing  distance  during  night 
time  driving,  and  virtually  no  reduction 
during  dusk  and  daytime  driving,  compared 
to  glass  with  a  70  percent  transmittance. 
Reductions  in  seeing  distances  2  percent  or 
less  have  no  practical  or  perceivable  effect  on 
driver  visibility  based  on  observers"  reports 
in  vehicle  evaluations  by  Ford  of 
windshields  with  line-of-sight  transmittance 
in  the  60  to  65  percent  range. 

The  stated  purpose  of  FMVSS  No.  205  to 
which  the  light  transmittance  requirements 
are  directed  is  "to  ensure  a  necessary  degree 
of  transparency  in  motor  vehicle  windows  for 
driver  visibility."  NHTSA,  in  its  March,  1991 
"Report  to  Congress  on  Tinting  of  Motor 
Vehicle  Windows."  concluded  that  the  light 
transmittance  of  windows  of  the  then  new 
passenger  cars  that  complied  with  Standard 
No.  205  did  not  present  an  unreasonable  risk 
of  accident  occurrence.  The  "new  passenger 
cars"  that  were  considered  to  not  present  an 
unreasonable  risk  had  effective  line-of-sight 
light  transmittances  through  the  windshields 
as  low  as  approximately  63  percent 
(determined  by  a  1990  agency  survey,  the 
results  of  which  were  included  in  the  report). 
While  light  transmittance  and  driver 
visibility  through  front  door  windows  is 
important  to  safe  of>eration  of  motor  vehicles, 
it  is  not  as  imp>ortant  as  driver  visibility 
through  vehicle  windshields.  It  follows  that 
if  light  transmittance  levels  as  low  as  63 
percent  through  windshields  do  not  present 
an  unreasonable  risk  to  safety,  then  the  side 
window  glass  in  the  subject  Continentals  also 
presents  no  unreasonable  risk  to  safety. 

Therefore,  while  the  use  of  front  window 
glazing  with  luminous  transmittance  less 
than  70  jjercent  is  technically  a 
noncompliance,  we  believe  the  condition 
presents  no  risk  to  motor  vehicle  safety. 

No  comments  were  received  on  the 
application. 

In  assessing  the  effect  of  reduced  light 
transmittance  in  windshields  via 
computer  modeling  and  in-car 
evaluations.  Ford  found  that  a  five  point 
reduction  in  the  percentage  of  light 
transmittance  in  windshields,  from  65 
to  60  percent,  resulted  in  a  reduction  in 
seeing  distance  of  one  to  two  percent  at 


night  and  little  to  no  reduction  in 
daylight.  NHTSA  concurs  with  Ford 
that  these  test  data  show  that  a  two 
point  reduction  in  the  percentage  of 
light  transmittance,  from  70  to  68 
percent  in  the  side  windows,  would 
reduce  seeing  distance  negligibly. 

In  addition.  Ford  cites  a  1991  NHTSA 
report  to  Congress  in  which  the  agency 
concluded  that  the  light  transmittance 
of  windows  in  new  passenger  cars  that 
comply  with  FMVSS  No.  205  did  not 
present  an  unreasonable  risk  of  accident 
occurrence.  While  the  windshields  in 
these  vehicles  had  70  percent  or  greater 
light  transmittance  when  tested 
according  to  the  FMVSS  No.  205 
compliance  test,  they  had  effective  line- 
of-sight  light  transmittances  as  low  as  63 
percent.  The  light  transmittance  values 
obtained  when  testing  in  the  line-of- 
sight  direction  are  generally  lower  than 
those  obtained  using  the  FMVSS  No. 
205  compliance  test  because  the 
windows  are  tested  at  the  angle  at 
which  they  are  installed.  The  FMVSS 
No.  205  compliance  test  specifies  that 
the  light  transmittance  be  tested 
perpendicularly  to  the  surface  of  the 
window.  When  tested  at  the  installation 
angle,  less  light  is  transmitted.  The 
subject  windows  have  a  line-of-sight 
light  transmittance  of  67.5  percent. 
NHTSA  agrees  with  Ford  that  this 
information  supports  granting  its 
petition. 

In  consideration  of  the  foregoing, 
NHTSA  finds  that  the  applicant  has  met 
its  burden  of  persuasion  that  the 
noncompliance  herein  described  is 
inconsequential  to  safety.  Accordingly, 
its  application  is  granted,  and  the 
applicant  is  exempted  from  providing 
the  notification  of  the  noncompliance 
that  is  required  by  49  U.S.C.  30118,  and 
from  remedying  the  noncompliance,  as 
required  by  49  U.S.C.  30120. 

(15  U.S.C.  1417;  delegations  of  authority  at 
49  CFR  1.50  and  501.8) 

Issued  on:  June  8,  1995. 
Barry  Felrice, 

Associate  Administrator  for  Safety 
Performance  Standards. 
[FR  Doc.  95-14488  Filed  6-13-95;  8:45  am] 

BILUNG  CODE  4910-69-P 


Research  and  Special  Programs 
Administration 

International  Standards  on  the 
Transport  of  Dangerous  Goods;  Public 
Meeting 

AGENCY:  Research  and  Special  Programs 

Administration  (RSPA),  Department  of 

Transportation. 

ACTION:  Notice  of  public  meeting. 


SUMMARY:  This  notice  is  to  advise 
interested  persons  that  RSPA  will 
conduct  a  public  meeting  to  exchange 
views  on  proposals  submitted  to  the 
tenth  session  of  the  United  Nation's 
Sub-Committee  of  Experts  on  the 
Transport  of  Dangerous  Goods. 
DATES:  July  6.  1995  at  9:30  a.m. 
ADDRESSES:  Room  6200,  Nassif 
Building,  400  Seventh  Street  SW., 
Washington,  DC  20590. 
FOR  FURTHER  INFORMATION  CONTACT:  FritS 
Wybenga,  International  Standards 
Coordinator,  Office  of  Hazardous 
Materials  Safety,  Department  of 
Transportation,  Washington,  DC  20590; 
(202) 366-0656. 

SUPPLEMENTARY  INFORMATION:  This 
meeting  will  be  held  in  preparation  for 
the  tenth  session  of  the  Sub-Committee 
of  Experts  on  the  Transport  of 
Dangerous  Goods  to  be  held  July  10  to 
21,  1995  in  Geneva,  Switzerland.  During 
this  public  meeting  U.S.  positions  on 
proposals  submitted  to  the  tenth  session 
of  the  Sub-Committee  will  be  discussed. 
Topics  to  be  covered  include  matters 
related  to  explosives  including  the 
United  Nations  (UN)  External  Fire 
(Bonfire)  Test,  restructuring  the  UN 
Recommendations  on  the  Transport  of 
Dangerous  Goods  into  a  model  rule, 
criteria  for  environmentally  hazardous 
substances,  review  of  intermodal 
portable  tank  requirements,  review  of 
the  requirements  applicable  to  small 
quantities  of  hazardous  materials  in 
transport  (limited  quantities), 
classification  of  individual  substances, 
requirements  for  bulk  and  non-bulk 
packagings  used  to  transport  hazardous 
materials,  infectious  substances 
international  harmonization  of 
classification  criteria. 

The  public  is  invited  to  attend       ^ 
without  prior  notification. 

Documents 

Copies  of  documents  submitted  to  the 
tenth  session  of  the  UN  Sub-Committee 
meeting  may  be  obtained  from  RSPA.  A 
listing  of  these  documents  is  available 
on  the  Hazardous  Materials  Information 
Exchange  (HMIX),  RSPA's  computer 
bulletin  board.  Documents  may  be 
ordered  by  filling  out  an  on-line  request 
form  on  the  HMIX  or  by  contacting 
RSPA's  Dockets  Unit  (202-366-5046). 
For  more  information  on  the  use  of  the 
HMIX  system,  contact  the  HMIX 
information  center;  1-800-PLANFOR 
(752-6367);  in  IJIinois,  1-800-367- 
9592;  Monday  through  Friday,  8:30  a.m. 
to  5  p.m.  Central  time.  The  HMIX  may 
also  be  accessed  via  the  Internet  at 
hmix.dis.anl.gov. 

After  the  meeting,  a  summary  of  the 
public  meeting  will  also  be  available 
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from  the  Hazardous  Materials  Advisory 
Council,  Suite  250, 1110  Vermont  Ave., 
NW.,  Washington,  DC  20005;  telephone 
number  (202)  289-4550. 

Issued  in  Washington.  DC,  on  June  9, 1995. 
Alan  I.  Roberts, 

Associate  Administrator  for  Hazardous 
Materials  Safety. 

|FR  Doc.  95-14563  Filed  6-13-95;  8:45  ami 

BILUNG  CODC  4910-60-M 

[Docket  No.  HM-208;  Notice  No.  95-8] 

Hazardous  Materials  Transportation; 
Registration  and  Fee  Assessment 
Program 

AGENCY:  Research  and  Special  Programs 
Administration  (RSPA),  DOT. 
ACTION:  Notice  of  filing  requirements. 

SUMMARY:  The  Hazardous  Materials 
Registration  Program  will  enter 
Registration  Year  1995-96  on  July  1, 
1995.  Persons  who  transport  or  offer  for 
transportation  certain  hazardous 
materials  are  required  to  annually  file  a 
registration  statement  and  pay  a  fee  to 
the  Department  of  Transportation. 
Persons  who  registered  for  the  1994-95 
Registration  Year  were  mailed  a 
Registration  Statement  form  and 
informational  brochure. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  W.  Donaldson,  Office  of 
Hazardous  Materials  Planning  and 
Analysis  (202-366-4109),  Hazardous 
Materials  Safety,  400  Seventh  Street 
SW.,  Washington,  DC  20590-0001. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  intended  to  notify  persons  who 
transport  or  offer  for  transportation 
certain  hazardous  materials  of  an  annual 
requirement  to  register  with  the 
Department  of  Transportation.  Each 
person,  as  defined  by  the  Federal 
hazardous  materials  transportation  law 
(49  U.S.C.  5101  et  seq.),  who  engages  in 
any  of  the  specified  activities  relating  to 
the  transportation  of  hazardous 
materials  is  required  to  register  annually 
with  the  Department  of  Transportation 
and  pay  a  $250  registration  fee  (plus  a 
separate  $50  processing  fee).  The 
regulations  implementing  this  program 
are  in  Title  49,  Code  of  Federal 
Regulations,  §  §  107.601-107.620. 

Proceeds  are  used  to  fund  grants  to 
State  and  Indian  tribal  governments  for 
emergency  response  training  and 
planning.  Grants  were  awarded  to  all 
states,  five  territories,  and  11  Native 
American  tribes  during  FY  1994.  By 
law,  75  percent  of  the  Federal  grant 
monies  is  further  distributed  to  local 
emergency  response  and  planning 
agencies.  The  FY  1993  funds  helped  to 
provide  (1)  over  500  commodity  flow 


studies  and  hazard  analyses,  (2)  over 
1,000  emergency  response  plans 
updated  or  written  for  the  first  time,  (3) 
assistance  to  over  1 ,200  local  emergency 
planning  committees,  (4)  over  600 
emergency  exercises,  and  (5)  training  for 
over  200,000  emergency  response 
personnel. 

The  persons  affected  by  these 
requirements  are  those  who  offer  or 
transport  in  commerce  any  of  the 
following  materials: 

A.  Any  highway  route-controlled 
quantity  of  a  Class  7  (radioactive) 
material; 

B.  More  than  25  kilograms  (55 
pounds)  of  a  Division  1.1,  1.2,  or  1.3 
(explosive)  material  in  a  motor  vehicle, 
rail  car,  or  freight  container; 

C.  More  than  one  liter  (1.06  quarts) 
per  package  of  a  material  extremely 
toxic  by  inhalation  (Division  2.3,  Hazard 
Zone  A,  or  Division  6.1,  Packing  Group 
I,  Hazard  Zone  A); 

D.  A  hazardous  material  in  a  bulk 
packaging  having  a  capacity  equal  to  or 
greater  than  13,248  liters  (3,500  gallons) 
for  liquids  or  gases  or  more  than  13.24 
cubic  meters  (468  cubic  feet)  for  solids; 
or 

E.  A  shipment,  in  other  than  a  bulk 
packaging,  of  2,268  kilograms  (5,000 
pounds)  gross  weight  or  more  of  a  class 
of  hazardous  materials  for  which 
placarding  of  a  vehicle,  rail  car,  or 
freight  container  is  required  for  that 
class. 

The  1994-95  registration  year  ends  on 
June  30, 1995.  The  1995-96  Registration 
Year  will  begin  on  July  1, 1995,  and  end 
on  June  30, 1996.  Any  person  who 
engages  in  any  of  the  specified  activities 
during  that  period  must  file  a 
Registration  Statement  and  pay  the 
associated  fee  of  $300.00  before  July  1, 
1995,  or  before  engaging  in  any  of  the 
activities,  whichever  is  later.  All 
persons  who  registered  for  the  1994-95 
Registration  Year  have  been  mailed  a 
Registration  Statement  form  and  an 
informational  brochure.  Other  persons 
wishing  to  obtain  the  form  and  any 
other  information  relating  to  this 
program  should  contact  the  program 
number  given  above. 

The  Registration  Statement  has  not 
been  revised  for  the  1995-96 
Registration  Year.  The  informational 
brochure  has  been  revised  to  be  more 
customer  oriented  and  to  provide  some 
information  that  was  not  previously 
included  in  the  brochure.  Registrants 
should  file  a  registration  statement  and 
pay  the  associated  fee  in  advance  of  July 
1,  1995,  in  order  to  ensure  that  a  1995- 
96  Certificate  of  Registration  has  been 
provided  by  that  date  to  comply  with 
the  recordkeeping  requirements, 
including  the  requirement  that  the 


registration  number  be  made  available 
on  board  each  truck  and  truck  tractor 
(not  including  trailers  and  semi-trailers) 
and  each  vessel  used  to  transport 
hazardous  materials  subject  to  the 
registration  requirements.  A  Certificate 
of  Registration  is  generally  mailed 
within  three  weeks  of  RSPA's  receipt  of 
a  Registration  Statement. 

Persons  who  engage  in  any  of  the 
specified  activities  during  a  Registration 
Year  are  required  to  register  for  that 
year.  Persons  who  engaged  in  these 
activities  during  Registration  Year 
1992-93  (September  16, 1992,  through 
June  30.  1993),  1993-94  (July  1, 1993, 
through  June  30, 1994),  or  1994-95  (July 
1. 1994.  through  June  30, 1995)  and 
have  not  filed  a  registration  statement 
and  paid  the  associated  fee  of  $300.00 
for  each  year  for  which  registration  is 
required  should  contact  RSPA  to  obtain 
the  required  form  (DOT  F  5800.2).  A 
copy  of  the  form  being  distributed  for 
the  1995-96  Registration  Year  may  be 
used  to  register  for  previous  years. 
Persons  who  fail  to  register  for  any 
registration  year  in  which  they  engaged 
in  such  activities  are  subject  to  civil 
penalties  for  each  day  a  covered  activity 
is  performed.  The  legal  obligation  to 
register  for  a  year  in  which  any 
specified  activity  was  conducted  does 
not  end  with  the  registration  year. 
Registration  after  the  completion  of  a 
registration  year  may  also  involve  the 
imposition  of  a  late  fee  and  interest  in 
addition  to  a  civil  penalty. 

During  the  1995-96  Registration  Year, 
RSPA  is  continuing  to  participate  with 
the  Public  Utilities  Commission  of  Ohio 
(PUCO)  in  a  pilot  test  of  an  alternate 
procedure  for  filing  the  Federal 
Registration  Statement  for  motor  carriers 
who  are  also  subject  to  the  State  of 
Ohio's  registration  program.  Ohio 
Revised  Code  Section  4905.80  requires 
that  motor  carriers  transporting  in  or 
through  Ohio  hazardous  materials  that 
must  be  placarded,  require  the  display 
of  vehicle  markings,  or  must  be 
manifested  register  with  PUCO.  Motor 
carriers  who  are  subject  to  both  the 
Federal  registration  requirements  and 
the  PUCO  requirements  may  obtain 
further  information  from  the  PUCO  at 
614-466-7232. 

On  January  30,  1995,  RSPA  published 
a  notice  of  proposed  rulemaking  in  the 
Federal  Register  requesting  comments 
on  several  proposed  changes  to  the 
registration  program.  Over  350 
comments  were  submitted  in  response. 
After  reviewing  the  comments  and 
evaluating  the  options  available  to  the 
Department,  RSPA  decided  to  maintain 
the  total  fee  for  registration  and 
processing  at  $300  rather  than  to 
implement  a  graduated  fee  schedule 


31348 


Federal  Register  /  Vol.  60.  No.  114  /  Wednesday.  June  14.  1995  /  Notices 


based  on  measurements  of  involvement 
in  the  transportation  of  hazardous 
materials.  Two  minor  changes  wfill  be 
adopted  for  the  1996-97  Registration 
Year:  (1)  Foreign  offerors  will  be 
permanently  excepted  from  the 
registration  requirement  as  long  as  the 
country  in  which  they  are  domiciled 
does  not  impose  a  registration  or  a  fee 
upon  U.S.  companies  for  offering 
hazardous  materials  into  that  country, 
and  (2)  the  definition  of  "materials 
extremely  toxic  by  inhalation"  will  be 
expanded  to  include  all  materials 
poisonous  by  inhalation  that  meet  the 
criteria  for  hazard  zone  A.  For  more 
information,  see  the  Final  Rule  on 
Docket  HM-208B  published  in  the 
Federal  Register  on  May  23. 1995  (60 
FR  27231). 

Dated:  lune  9.  1995. 
Alan  I.  Roberts. 

Associate  Administrator  for  Hazardous 
Materials  Safety. 
|FR  Doc.  95-14565  Filed  6-13-95;  8:45  am] 

BILUNG  CODE  4910-60-P 


DEPARTMENT  OF  THE  TREASURY 
Customs  Service 

Dates  and  Draft  Agenda  of  the  Ninth 
Session  of  the  Scientific 
Sutjcommittee  of  the  World  Customs 
Organization 

AGENCY:  U.S.  Customs  Service. 
Department  of  the  Treasury. 


ACTION:  Publication  of  the  dates  and 
draft  agenda  of  the  ninth  session  of  the 
Scientific  Subcommittee  of  the  World 
Customs  Organization. 


SUMMARY:  This  notice  sets  forth  the 
dates  and  draft  agenda  for  the  next 
session  of  the  Scientific  Subcommittee 
of  the  World  Customs  Organization. 
DATES:  June  7,  1995. 
FOfl  FURTHER  INFORMATION  CONTACT:  Ira 
Reese.  Office  of  Laboratories  and 
Scientific  Services,  U.S.  Customs 
Service  (202-927-1060). 

SUPPLEMENTARY  INFORMATION: 

Background 

The  United  States  is  a  contracting 
party  to  the  International  Convention  on 
the  Harmonized  Commodity  Description 
and  Coding  System  ("Harmonized 
System  Convention").  The  Harmonized 
Commodity  Description  and  Coding 
System  ("Harmonized  System"),  an 
international  nomenclature  system, 
forms  the  core  of  the  U.S.  tariff,  the 
Harmonized  Tariff  Schedule  of  the 
United  States.  The  Harmonized  System 
Convention  is  under  the  jurisdiction  of 
the  World  Customs  Organization 
("WCO")  (established  as  the  Customs 
Cooperation  Council). 

Article  6  of  the  Harmonized  System 
Convention  establishes  a  Harmonized 
System  Committee  ("HSC").  The  HSC  is 
composed  of  representatives  from  each 
of  the  contracting  parties  to  the 
Harmonized  System  Convention.  The 
HSC's  responsibilities  include  issuing 
classification  decisions  on  the 


interpretation  of  the  Harmonized 
System.  Those  decisions  may  take  the 
form  of  published  tariff  classification 
opinions  concerning  the  classification  of 
an  article  under  the  Harmonized  System 
or  amendments  to  the  Explanatory 
Notes  to  the  Harmonized  System.  The 
HSC  also  considers  amendments  to  the 
legal  text  of  the  Harmonized  System. 
The  HSC  meets  twice  a  year  in  Brussels, 
Belgium. 

The  HSC  is  often  assisted  in  its 
technical  work  by  the  Scientific 
Subcommittee  ("SSC").  The  SSC  is  an 
advisory  body  of  the  WCO  on  questions 
involving  technical  matters.  Generally, 
its  members  are  representatives  from  the 
customs  laboratories  of  WCO  members. 
The  SSC  assists  the  HSC  by  providing 
technical  advice  on  questions  referred  to 
it  by  the  HSC.  The  SSC  usually  meets 
once  a  year  in  Brussels.  Belgium.  This 
year,  however,  it  will  meet  twice  (as  it 
already  met  last  January).  The  next 
session  of  the  SSC  will  be  its  ninth,  and 
it  will  be  held  from  June  26  to  June  30. 
1995. 

The  U.S.  Department  of  the  Treasury, 
represented  by  the  U.S.  Customs 
Service,  will  represent  the  U.S. 
government  at  the  sessions  of  the  SSC. 

Set  forth  below  fs  the  draft  agenda  for 
the  next  session  of  the  SSC.  Copies  of 
available  agenda-item  documents  may 
be  obtained  from  the  above-listed 
individual.  Comments  on  agenda  items 
may  be  directed  to  that  same  individual. 
Lyal  V.S.  Hood. 

Acting  Director.  Office  of  Laboratories  and 
Scientific  Services. 
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Attachment:  Attachment  A 

Draft  Agenda  for  the  Ninth  Session  of  the  Scientific  Sub-Committee 

From:  Monday.  26  June  1995  (10  a.m.) 
To:  Friday,  30  June  1995 

I.  Adoption  of  the  Agenda 

Draft  Agenda  Doc.  39.433 

II.  Technical  Questions 

1.  Classification  of  quartz  derived  from  acid-  and  heat-treated  alaskite  ores  Doc.  39.453 

2.  Possible  amendments  to  the  Nomenclature  to  clarify  the  classification  of  butyl  titanate  „ „ Doc.  39.435 

3.  Scope  of  the  term  "sugars" Doc.  39.436 

4.  Classification  of  certain  vitamin-based  preparations Doc.  39.438 

5.  Possible  amendments  to  the  Explanatory  Note  to  heading  29.22  Doc.  39.439 

6.  Analytical  methods  and  criteria  for  distinguishing  between  concentrated  and  normal  fruit  juices Doc  39.440 

7.  Possible  amendments  to  the  Explanatory  Note  to  heading  29.38:  glycosides  Doc.  39.441 

8.  Classification  of  "Gamma  Grip"  and  "Gamma  Hi-Tech"  Doc.  39.452 

9.  Divergent  classification  concerning  certain  INN  products  and  pharmaceutical  intermediates  Dbc.  39.379 

10.  Classification  and  chemical  nomenclature  of  certain  toxic/dangerous  chemicals  controlled  by  the  Chemical  Weapons  Doc.  39.446 
Convention.  • 

11.  Scope  of  the  term  "derivatives"  Doc.  39.444 

12.  Draft  Recommendation  and  possible  amendments  to  the  Explanatory  Notes  concerning  narcotic  drugs,  and  psycho-  Doc.  39.445 
tropic  substances  and  their  precursors. 

13.  Amendments  to  the  Explanatory  Notes  concerning  the  chemical  names  Doc  39.454 

III.  General  Questions 

1.  Draft  Sections  of  the  Customs  Laboratory  Guide: 

a.  Operation  activities  (I)  of  a  standard  Customs  laboratory Doc.  39.359 

b.  Operation  activities  (II)  of  a  standard  Customs  laboratory  „ Doc.  39.448 

c.  Laboratory  equipment,  instruments  and  apparatus  „ Doc  39.449 

d.  Illicit  Drug  analysis Doc.  39.450 

2.  Technical  Assistance  regarding  the  Establishment  or  Improvement  of  Customs  Laboratories  in  Developing  Countries: 

Demand  for  Technical  Assistance  by  Developing  Countries  Doc.  39.451 

|FR  Doc.  95-14548  Filed  6-13-95;  8:45  am) 
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Sunshine  Act  Meetings 


Federal  Register 
Vol.  60,  No.  114 
Wednesday,  June  14,  1995 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
tfie  "Government  in  the  Sunshine  Act"  (Pub. 
L  94-409)  5  U.S.C.  552b(e)(3). 


NATIONAL  SCIENCE  FOUNDATION 

National  Science  Board 

DATE  AND  TIME: 

June  22, 1995,  9:00  a.m..  Open  Session 
June  22, 1995,  2:00  p.m..  Closed  Session 
June  23, 1995,  9:00  a.m..  Closed  Session 
June  23,  1995,  9:45  a.m..  Open  Session 

PLACE:  National  Science  Foundation, 
4201  Wilson  Boulevard,  Room  1235, 
Arlington,  Virginia  22230. 

STATUS: 

Part  of  this  meeting  will  be  open  to  the 
public. 

Part  of  this  meeting  will  be  closed  to  the 
public. 

MATTERS  TO  BE  CONSIDERED: 

Thursday.  June  22, 1995 

Open  Session  (9:00  a.m.-12:30  p.m.) 

— Forefront  Science  Examples  ^ 

— Integration  of  Research  and  Education 


— International  Presentation 

Thursday,  June  22, 1995 

Closed  Session  (2:00  p.m.-3:00  p.m.) 

— Facilities  Planning 

Friday,  June  23, 1995 

Closed  Session  (9:00  a.m.-9:45  a.m.) 

— Minutes,  May  1995  Meeting 

— NSB  Nominees 

—Budget 

— Grants  and  Contracts 

Friday,  June  23, 1995 

Open  Session  (9:45  a.m.-12:00  p.m.) 

— Minutes,  May  1995  Meeting 

— Closed  Session  Agenda  Items  for  July  1995 

Meeting 
— Chairman's  Report 
— Director's  Report 
— Director's  Merit  Review  Report 
— Reports  from  Committees 
—Briefing:  COSEPUP  Graduate  Education 

RejKirt 
— Electronic  Scientific  Journal  on  Mosiac 
— Other  Business/ Adjourn 

|FR  Doc.  95-14622  Filed  6-12-95;  8:45  am) 

BILUNG  CODE  7S59-01-M 


PENNSYLVANIA  AVENUE  DEVELOPMENT 
CORPORATION 

Board  of  Directors  Meeting 

ACTION:  The  Pennsylvania  Avenue 
Development  Corporation  announces 
the  date  of  their  forthcoming  quarterly 
meeting  of  the  Board  of  Directors. 

DATES:  A  regular  open  meeting  will  be 
held  Wednesday,  June  28, 1995,  at  10:00 
a.m.,  followed  by  a  closed  Executive 
Session. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Pennsylvania  Avenue  Development 
Corporation,  Suite  1220  North,  1331 
Pennsylvania  Avenue,  NW., 
Washington,  IX;. 

SUPPLEMENTARY  INFORMATION:  This 
meeting  is  held  in  accordance  with  36 
Code  of  Federal  Regulations  Part  901, 
and  is  open  to  the  public,  with  the 
exception  of  the  Executive  Session. 

Dated:  June  6, 1995. 
Lester  M.  Hunkele  m, 

Executive  Director. 

[FR  Doc.  95-14623  Filed  6-12-95;  8:45  am] 
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Corrections 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
put)lished  Presidential,  Rule,  Proposed  Rule, 
arxj  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
Issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Membership  of  the  Commission's 
Performance  Review  Board 

Correction 

In  notice  document  95-13119 
appearing  on  page  28089  in  the  issue  of 
Tuesday,  May  30,  1995,  make  the 
following  correction: 

On  page  28089,  in  the  second  column, 
under  SUMMARY,  in  the  third  paragraph, 
in  the  fifth  line,  "Elisse  Water"  should 
read  "Elisse  Walter". 

BILUNG  COOE  1S06-01-O 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

32  CFR  Part  706 

Certifications  and  Exemptions  Under 
the  International  Regulations  for 
Preventing  Collisions  at  Sea,  1972; 
Amendment 

Correction 

In  rule  document  95-12475  beginning 
on  page  27025  in  the  issue  of  Monday, 


May  22, 1995  make  the  following 
correction: 

§706.2    [Corrected] 

On  page  27025,  in  the  third  column, 
in  the  table,  under  the  heading 
"Obstruction  angle  relative  ship's 
headings"  in  the  first  line,  "1.05.06 
thru"  should  read  "105.06  thru". 

BILUNG  COOE  1SOS-01-0 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  1 

[WT  Docket  No.  95-69  FCC  95-202] 
Auctionable  Services 

Correction 

In  proposed  rule  document  95-12462 
beginning  on  page  26860  in  the  issue  of 
Friday,  May  19,  1995  make  the 
following  correction: 

On  page  26860,  in  the  third  column, 
under  DATES:,  in  the  last  line,  "June  6, 
1995."  should  read  "June  5,  1995." 

BILUNG  COOE  150&-01-O 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[CO-050-1 220-00] 

Shooting  Closure  on  Public  Lands  in 
Fremont  County,  Colorado 

Correction 

In  notice  document  95-12168, 
appearing  on  page  26452,  in  the  issue  of 
Wednesday,  May  17,  1995,  make  the 
following  correction: 

In  the  first  column,  under  EFFECTIVE 
DATE,  "May  22, 1955"  should  read  "May 
22, 1995". 

BILLING  COOE  1S05-01-0 

DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

tWY.920-05-1 320-01;  WYW1 36447] 

Invitation  for  Coal  Exploration  License; 
Campbell  County,  WY 

Correction 

In  notice  document  95-12701 
begirming  on  page  27545,  in  the  issue  of 
Wednesday,  May  24, 1995,  make  the 
following  correction: 

On  page  27545,  in  the  third  column, 
in  the  land  description,  in  T.  41  N.,  R. 
71  W.,  6th  P.M.,  Wyoming.  "Containing 
approximately  33.60  acres."  should  read 
"Containing  approximately  333.60 
acres.". 

BILLING  CODE  1S06-01-0 
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DEPARTMENT  OF  EDUCATION 

[CFDA  No.:  84.999G] 

The  National  Assessment  of 
Educational  Progress  (NAEP)  Program 
Notice  Inviting  Applications  for  New 
Awards  for  Fiscal  Year  1995 

Purpose  of  Program:  To  conduct 
scoring,  analysis,  and  reporting  for  the 
national  and  State  components  of  NAEP 
in  1996  and  1998;  to  conduct  scoring, 
analysis,  and  reporting  for  the  national 
assessment  in  1997;  and  to  develop  the 
assessment  instruments  for  the  national 
and  State  components  of  the  1998 
assessment.  It  is  anticipated  that  the 
1996  NAEP  will  be  conducted  at  the 
national  level  in  reading,  mathematics, 
and  science  in  grades  4,  8  and  12  and 
at  the  State  level  in  mathematics  and 
science  in  grades  4  and  8.  The  1997 
NAEP  will  be  a  national  assessment  of 
the  arts  (dance,  theater,  music,  visual 
arts) -conducted  in  grade  8  only,  with  a 
smaller  than  normal  sample  of  students. 
(However,  increases  in  the  scope  of  the 
arts  assessment  are  possible.)  It  is 
anticipated  that  the  1998  NAEP  will 
assess  reading,  writing,  and  civics  at  the 
national  level,  and  reading  and  writing 
at  the  State  level  in  grades  4,  8,  and  12. 
NAEP  supports  the  National  Education 
Goals  by  providing  measures  of  progress 
toward  student  competency  over 
challenging  subject  matter. 

Eligible  Applicants:  Public,  private, 
for-profit,  and  non-profit  institutions, 
agencies,  and  other  qualified 
organizations  or  consortia  of  such 
institutions,  agencies,  and 
organizations. 

Deadline  for  Tmnsmittal  of 
Applications:  July  24,  1995. 

Applications  Available:  June  15, 1995. 

Available  Funds:  The  Department 
estimates  that  about  $1,000,000  can  be 
made  available  in  fiscal  year  1995  for 
this  project. 

Estimated  Number  of  Awards:  1. 

Project  Period:  Up  to  60  months. 


Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  34 
CFR  Parts  74,  75,  77,  80,  81,  82,  85,  86; 
and  (b)  The  regulations  in  34  CFR  Part 
98  (Students  Rights  in  Research, 
Experimental  Activities,  and  Testing). 

Supplementary  Information:  The 
National  Assessment  of  Educational 
Progress  is  authorized  by  Section  411  of 
the  National  Education  Statistics  Act  of 
1994,  Title  IV  of  the  Improving 
America's  Schools  Act  (20  U.S.C.  9010). 
Section  412  (20  U.S.C.  §  9011)  of  this 
law  provides  for  the  establishment  of 
the  National  Assessment  Governing 
Board  (NAGB).  The  law  requires  NAGS, 
among  other  responsibilities,  to 
formulate  the  policy  guidelines  for  the 
National  Assessment  and  select  the 
subject  areas  to  be  assessed.  Copies  of 
these  guidelines  are  available  from  the 
Department.  One  cooperative  agreement 
is  currently  in  effect  to  develop,  field 
test,  revise,  and  prepare  for  the  national 
and  State  components  of  NAEP  in  1996. 
There  was  a  separate  announcement  for 
the  collection  of  data  from  the  1996, 
1997,  and  1998  assessments.  This  notice 
is  Umited  to  seeking  applications  for 
scoring,  analysis  and  reporting  activities 
in  connection  with  the  1996, 1997,  and 
1998  NAEP  assessments,  as  well  as 
development  activities  for  the  1998 
assessment. 

Priorities 

Absolute  Priority:  Under  34  CFR 
75.105(c)(3)  and  20  U.S.C.  9010-9011, 
the  Secretary  gives  an  absolute 
preference  to  applications  that  meet  the 
following  priority.  The  Secretary,  under 
20  U.S.C.  9010-9011,  funds  under  this 
competition  only  applications  that  meet 
this  absolute  priority: 

Scoring,  analysis  and  reporting  of 
data  for  the  national  and  State 
components  of  the  1996  and  1998 
assessments,  scoring,  analysis  and 
reporting  of  the  national  assessment  in 
1997,  and  developing  instruments  for 
the  1 998  assessment. 


The  grantee  must  perform  these 
activities  in  accordance  with  guidelines 
developed  by  the  NAGB. 

Selection  Criteria:  Applications  are 
evaluated  according  to  the  selection 
criteria  in  34  CFR  75.210.  Under  34  CFR 
75.210(c),  the  Secretary  is  authorized  to 
distribute  an  additional  15  points 
among  the  selection  criteria  to  bring  the 
total  possible  points  to  a  maximum  of 
100  points.  For  the  purpose  of  this 
competition,  the  Secretary  will 
distribute  the  additional  points  as 
follows: 

Plan  of  operation  (34  CFR 
75.210(b)(3)).  Fifteen  (15)  additional 
points  will  be  added  for  a  possible  total 
of  30  points  for  this  criterion. 

For  Applications  or  Information 
Contact:  Steven  Gorman,  U.S. 
Department  of  Education,  555  New 
Jersey  Avenue,  NW.,  Room  402g, 
Washington,  DC  20208-5653. 
Telephone:  (202)  219-1761.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m..  Eastern  time,  Monday  through 
Friday. 

Information  about  the  Department's 
funding  opportunities,  including  copies 
of  application  notices  for  discretionary 
grant  competitions,  can  be  viewed  on 
the  Department's  electronic  bulletin 
board  (ED  Board),  telephone  (202)  260- 
9950;  or  on  the  Internet  Gopher  Server 
at  GOPHER.ED.GOV  (under 
Announcements,  Bulletins  and  Press 
Releases).  However,  the  official 
application  notice  for  a  discretionary 
grant  competition  is  the  notice 
published  in  the  Federal  Register. 

Program  Authority:  20  U.S.C.  9010,  9011. 
Dated:  )une  9, 1995. 
Sharon  P.  Robinson. 

Assistant  Secretary  for  Educational  Research 

and  Improvement. 

|FR  Doc.  95-14529  Filed  6-13-95;  8:45  am) 
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50  CFR  Part  20 
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as  Nontoxic  for  the  1995-96  Season; 
Proposed  Rule 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  20 
RIN  1018-AC66 

Migratory  Bird  Hunting;  Decision  on 
the  Conditional  Approval  of  Bismuth- 
Tin  Shot  as  Nontoxic  for  the  1995-96 
Season 

AGENCY:  F)^  and  Wildlife  Service, 

Interior. 

ACTION:  Proposed  rule. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  is  publishing  this 
proposed  rule  to  amend  Section  20.21(j) 
and  provide  for  the  conditional 
approval  of  bismuth-tin  shot  for  the 
1995-96  migratory  bird  hunting  season. 
Concluded  acute  toxicity  studies, 
ongoing  toxicity  reproductive  studies 
undertaken  by  the  Bismuth  Cartridge 
Company,  and  other  pertinent  materials 
indicate  that  bismuth-tin  shot  is 
nontoxic  when  ingested  by  waterfowl. 
DATES:  Comments  on  this  proposal  must 
be  received  by  July  14.  1995. 
ADDRESSES:  Written  comments  should 
be  sent  to:  Chief,  Office  of  Migratory 
Bird  Management.  U.S.  Fish  and 
Wildlife  Service,  ms  634  ARLSQ.  1849 
C  Street  NW..  Washington  D.C.  20240. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
R.  Schmidt.  Chief,  or  Keith  Morehouse 
and  Pete  Poulos,  Staff  Specialists,  Office 
of  Migratory  Bird  Management.  (703/ 
358-1714). 

SUPPLEMENTARY  INFORMATION:  The 
Service  published  a  final  regulation  in 
the  January  3,  1995.  Federal  Register 
(60  FR  61)  to  provide  for  conditional 
approval  of  bismuth-tin  shot  (in  a 
mixture  of  Inominallyl  97-3  percent, 
respectively)  as  nontoxic  for  the  taking 
of  waterfowl  and  coots  during  the  1994- 
1995  hunting  season.  This  action  was  in 
response  to  a  petition  for  rulemaking 
from  the  Bismuth  Cartridge  Company 
received  June  24. 1994.  The  petition 
requested  that  the  Service  modify  the 
provisions  of  50  CFR  section  20.21(j).  to 
legalize  the  use  of  bismuth-tin  shot  on 
an  interim,  conditional  basis  for  both 
the  1994-95  and  the  1995-96  seasons. 
The  petition  cited  the  following  reasons 
in  support  of  the  proposal:  (a)  Bismuth 
is  nontoxic;  (b)  the  proposed  rule  is 
conditional;  and  (c)  the  evidence 
presented  in  the  record,  i.e.,  the 
application  from  the  Bismuth  Cartridge 
Company.  This  petition  acknowledged 
responsibility  by  the  Bismuth  Cartridge 
Company  to  complete  all  the  nontoxic 
shot  approval  tests  as  outlined  in  50 
CFR  section  20.134.  The  Service  granted 


conditional  approval  (effective 
December  30.  1994)  of  the  use  of 
bismuth-tin  shot  for  the  1994-95 
hunting  season  only.  For  a  complete 
review  of  the  bismuth-tin  shot 
application  and  review  process,  refer  to 
the  Supplementary  Information  Section 
of  the  January  3.  1995,  Federal  Register 
(60FR61). 

This  proposed  regulatory  action  is 
now  taken  to  further  amend  Section 
20.21(j)  to  extend  the  conditional 
approval  for  bismuth-tin  shot  to  the 
1995-96  hunting  season.  This  is  based 
on  a  request  made  to  the  Fish  and 
Wildlife  Service  by  the  Bismuth 
Cartridge  Company  on  March  20,  1995. 
Results  of  the  concluded  30-day  acute 
toxicity  test  and  progress  made  by  the 
Bismuth  Cartridge  Company  in  their 
current  reproductive  toxicity  testing  are 
viewed  as  justification  for  extending 
conditional  approval  into  the  next 
hunting  season. 

The  reproductive  toxicity  test  is  being 
conducted  by  Dr.  Glenn  Sanderson  and 
follows  a  testing  protocol  reviewed  and 
approved  by  the  Service,  with  technical 
assistance  provided  by  the  Branch  of 
Environmental  Contaminants  Research 
of  the  Patuxent  Environmental  Service 
Center.  The  general  outline  of  the 
reproductive  toxicity  test  given  below  is 
not  a  complete  description  of  the  testing 
protocol,  but  gives  the  basic  outline  of 
the  test  procedures  being  conducted: 

The  test  consists  of  60  male  and  60  female 
mallards  and  uses  No.  4  lead,  steel,  and 
candidate  (bismuth-tin)  shot.  Males  and 
females  will  be  paired  randomly  and  divided 
into  four  groups  that  will  be  dosed  with  lead, 
steel,  bismuth-tin,  and  sham  dosed.  After  diet 
and  light  manipulation,  birds  will  t>e  brought 
into  breeding  condition.  Nests  will  be 
checked  twice  daily  with  recorded  data 
including  clutch  initiation,  number  of  eggs 
laid,  egg  fertility,  egg  hatchability,  and 
number  of  ducklings  produced.  Eggs 
collection  will  continue  until  21  uncracked 
eggs  have  been  collected  or  until  150  days 
have  elapsed.  Eggs  will  be  place  in  an 
incubator  and  after  hatching,  ducklings  will 
be  examined  for  signs  of  intoxication  and 
illness.  Blood  will  be  collected  with 
hematocrits  determined  and  the  blood 
analyzed.  Livers,  kidneys,  and  gonads  from 
adults  will  be  examined  for  gross  and 
microscopic  lesions,  and  analyzed  for  major 
elements  found  in  the  candidate  shot  and  for 
major  essential  and  trace  elements.  Livers 
and  kidneys  will  be  collected  from  ducklings 
and  will  be  examined  for  gross  and 
microscopic  lesions,  and  analyzed  for  major 
elements  contained  in  the  candidate  shot  and 
for  major  essential  and  trace  elements.  Blood, 
liver,  kidneys,  and  gonads  will  be  analyzed 
by  ICP  for  calcium,  potassium,  magnesium, 
zinc,  copper,  tin,  iron,  and  any  metal  other 
than  Bismuth  or  lead.  Bismuth  and  lead  in 
the  livers,  kidneys,  and  gonads,  and  blood 
will  t>e  analyzed  by  graphite  furnace  atomic 
absorption  spectrometry. 


Since  the  mid-1970s,  the  Service  has 
sought  to  identify  shot  that,  when  spent, 
does  not  pose  a  significant  hazard  to 
migratory  birds  and  other  wildlife. 
Currently,  only  steel  shot  has  been 
approved  by  the  Service  Director  as 
nontoxic.  The  Service  believes, 
however,  that  there  may  be  other 
suitable  candidate  shot  materials  that 
could  be  approved  for  use  as  nontoxic 
shot.  The  Service  is  eager  to  consider 
these  other  materials  for  approval  as 
nontoxic,  and  does  not  feel  constrained 
to  limit  nontoxic  shot  options. 

Resistance  to  the  use  of  steel  shot, 
however,  is  undoubtedly  creating  an 
unknown  level  of  noncompliance  with 
the  requirement  to  use  nontoxic  shot  for 
waterfowl  and  coot  hunting.  Although 
compliance  with  the  use  of  nontoxic 
shot  has  increased  moderately  over  the 
last  few  years,  the  Service  Relieves  that 
this  level  of  compliance  may  continue 
to  increase  with  the  use  of  bismuth-tin 
shot  in  conjunction  with  the  use  of 
adequate  field  testing  equipment  by  law 
enforcement  personnel. 

In  summary,  this  rule  extends 
conditional  approvaj  for  the  use  of 
bismuth-tin  shot  for  waterfowl  and  coot 
hunting  to  the  1995-96  season. 
Additionally,  the  applicant,  wishing  to 
obtain  final  unconditional  approval  for 
bismuth-tin  shot  as  nontoxic,  is  required 
to  obtain  season-by-season  approval 
until  successfully  completing  the 
remaining  tests  required  by  50  CFR 
section  20.134. 

One  additional  standard  will  be 
applied  to  the  unconditional  approval  of 
bismuth-tin  shot.  Since  bismuth  is  a  by- 
product of  the  smelting  of  iron,  copper, 
and  tin.  it  is  not  surprising  that  traces 
of  lead  may  be  present  in  bismuth-tin 
shot.  The  Service  has  initiated 
discussion  with  the  Branch  of 
Environmental  Contaminants  Research 
at  the  Patuxent  Environmental  Science 
Center  to  determine  the  maximum 
environmentally  acceptable  level  of  lead 
in  bismuth-tin  shot.  Once  this 
maximum  level  is  determined,  it  will  be 
stated  in  any  regulation  granting 
unconditional  approval  for  the  use  of 
bismuth-tin  shot.  It  will  be  the  Service's 
position  that  any  bismuth-tin  shot 
manufactured  with  lead  levels 
exceeding  those  stated  in  the  regulation 
will  be  considered  toxic  and  therefore, 
illegal. 

We  are  encouraged  by  the  progress 
that  has  been  made  to  develop  a 
noninvasive  field  testing  device  to  assist 
law  enforcement  personnel  in  detecting 
the  use  of  illegal  shot.  However,  those 
devices  currently  available  still  appear 
to  need  refinement.  We  are  hopeful  that 
additional  development  and  testing  is 
planned  since  noninvasive  enforcement 


is  an  important  component  in  the 
approval  of  any  alternative  shot 
material.  Service  law  enforcement 
personnel  will  be  asked  to  assess  any 
noninvasive  field  testing  equipment  on 
the  market  to  determine  their  utility  and 
accuracy.  Final  unconditional  approval, 
if  otherwise  proper,  would  be 
contingent  upon  the  development  and 
availability  of  a  noninvasive  field 
testing  shot  device. 

NEPA  Consideration 

Pursuant  to  the  requirements  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  (42  U.S.C.  4332(C).  and  the 
Council  on  Envirorunental  Quality's 
regulation  for  implementing  NEPA  (40 
CFR  1500-1508).  an  Environmental 
Assessment  has  been  prepared  and  is 
available  to  the  public  at  the  Office  of 
Migratory  Bird  Management  at  the 
address  indicated  under  the  caption 
ADDRESSES.  Based  on  review  and 
evaluation  of  the  information  contained 
in  the  Environmental  Assessment,  the 
Service  determined  that  the  proposed 
action  to  amend  50  CFR  20.21(j)  to 
allow  conditional  use  of  bismuth-tin  an 
nontoxic  shot  for  the  1995-96  waterfowl 
hunting  season  would  not  be  a  major 
Federal  action  that  would  significantly 
affect  the  quality  of  the  human 
environment. 

Endangered  Species  Act  Considerations 

Section  7  of  the  Endangered  Species 
Act  (ESA),  as  amended  (16  U.S.C.  1531- 
1543;  87  Stat.  884).  provides  that.  "The 
Secretary  shall  review  other  programs 
administered  by  him  and  utilize  such 
programs  in  furtherance  of  the  purposes 
of  this  Act"  (and)  shall  "ensure  that  any 
action  authorized,  funded  or  carried  out 
*   *   *  is  not  likely  to  jeopardize  the 
continued  existence  of  any  endangered 


species  or  threatened  species  or  result  in 
the  destruction  or  adverse  modification 
of  (critical)  habitat  *  *  *." 
Consequently,  the  Service  will  initiate 
Section  7  consultation  under  the  ESA 
for  this  proposed  rulemaking  to  legalize, 
on  a  conditional  basis,  the  use  of 
bismuth-tin  shot  for  hunting  waterfowl 
and  coots  during  the  1995-96  seasons. 
When  completed,  the  results  of  the 
Service's  consultation  under  Section  7 
of  the  ESA  may  be  inspected  by  the 
public  in,  and  will  be  available  to  the 
public  from,  the  Office  of  Migratory  Bird 
Management,  at  the  address  in  the 
ADDRESSES  section. 

Regulatory  Flexibility  Act,  Executive 
Order  12866,  and  the  Paperwork 
Reduction  Act 

The  Regulatory  Flexibility  Act  of  1980 
(5  U.S.C.  601  et  seq.)  requires  the 
preparation  of  fiexibility  analyses  for 
rules  that  will  have  a  significant  effect 
on  a  substantial  number  of  small 
entities,  which  includes  small 
businesses,  organizations  and/or 
governmental  jurisdictions.  The  Service 
has  determined,  however,  that  this  rule 
will  have  no  effect  on  small  entities 
since  the  shot  to  be  approved  will 
merely  supplement  nontoxic  shot 
already  in  commerce  and  available 
throughout  the  retail  and  wholesale 
distribution  systems.  No  dislocation  or 
other  local  effects,  with  regard  to 
hunters  and  others,  are  apt  to  be 
evidenced.  This  rule  was  not  subject  to 
Office  of  Management  and  Budget 
(0MB)  review  under  Executive  Order 
12866.  This  rule  does  not  contain  any 
information  collection  efforts  requiring 
approval  by  the  0MB  under  44  U.S.C. 
.3504. 

Authorship:  The  primary  author  of  this 
proposed  rule  is  Peter  G.  Poulos,  Office  of 
Migratory  Bird  Management. 


List  of  Subjects  in  50  CFR  Part  20 

Exports,  Hunting,  hnports,  Reporting 
and  recordkeeping  requirements. 
Transportation,  Wildlife. 

Accordingly,  Part  20,  Subchapter  B, 
Chapter  1  of  Title  50  of  the  Code  of 
Federal  Regulations  is  proposed  to  be 
amended  as  follows: 

PART  20— [AMENDED] 

1.  The  authority  citation  for  Part  20 
continues  to  read  as  follows: 

Authority:  Migratory  Bird  Treatv  Act  ()uly 
3, 1918).  as  amended  (16  U.S.C.  701-711): 
the  Fish  and  Wildlife  Improvement  Act  of 
1978  (November  8, 1978);  as  amended,  (16 
U.S.C.  712):  and  the  Fish  and  Wildlife  Act  of 
1956  (August  8, 1956),  as  amended.  (16 
U.S.C.  742  a-d  and  e-j). 

2.  Section  20.21  is  amended  by 
revising  paragraphs  (j)  introductory  text 
and  (i)(2)  to  read  as  follows: 

§  20.21    Hunting  mettiods. 

*         »         *         •        • 

(j)  While  possessing  shot  (either  in 
shotshells  or  as  loose  shot  for 
muzzleloading)  other  than  steel  shot, 
bismuth-tin  ([nominally]  97-3  percent, 
respectively)  shot  or  such  shot  approved 
as  nontoxic  by  the  Director  pursuant  to 
procedures  set  forth  in  §  20.134. 

Provided  that: 

(D*   "   • 

(2)  Bismuth-tin  shot  is  legal  as 
nontoxic  shot  only  during  the  1995-96 
season. 

Dated:  June  5.  1995. 
George  T.  Frampton, 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 
IFR  Doc.  95-14513  Filed  6-13-95;  8:45  ami 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Offer  To  Assist  Insurers  in 
Underwriting  Flood  Insurance  Using 
the  Standard  Flood  Insurance  Policy 

agency:  Federal  Insurance 
Administration,  FEMA. 
action:  Notice. 

summary:  The  Federal  Insurance 
Administration  is  publishing  in  this 
notice  the  Financial  Assistance/Subsidy 
Arrangement  for  1995-1996  governing 
the  duties  and  obligations  of  insurers 
participating  in  the  Write  Your  Own 
Program  (WYO)  of  the  National  Flood 
Insurance  Program  (NFIP).  The 
Financial  Assistance/Subsidy 
Arrangement  sets  forth  the 
responsibilities  of  the  Government  to 
provide  financial  and  technical 
assistance  to  the  insurers.  It  is  verbatim 
with  what  is  set  out  as  appendix  A  to 
44  CFR  part  62  and  is  republished  for 
information  and  convenience. 

This  notice  relates  to  the  final  rule 
which  was  published  in  the  Federal 
Register  regarding  changes  in  the 
National  Flood  Insurance  Program's 
regulations  dealing  with  the  issuance  of 
flood  insurance  policies  and  the 
adjustment  of  claims  and  the 
establishment  of  a  program  of  assistance 
to  private  sector  property  insurance 
companies  in  underwriting  flood 
insurance  using  the  Standard  Flood 
Insurance  Policy.  In  1985,  a  copy  of  the 
offer  to  participate  in  the  Arrangement 
was  incorporated  in  a  final  rule  and, 
this  year,  as  in  the  years  since,  a  copy 
of  the  offer  is  being  published  as  a 
Notice. 

DATES:  The  offer  is  effective  June  14, 
1995.  The  Financial  Assistance/Subsidy 
Arrangement  is  effective  with  respect  to 
flood  insurance  policies  written  under 
the  Arrangement  with  an  effective  date 
of  October  1.  1995,  and  later. 
SUPPI.EMENTARY  INFORMATION:  By  way  of 
background,  the  Federal  Insurance 
Administration  (FLA),  working  with 
insurance  company  executives,  FEMA's 
Office  of  Financial  Management  and 
FEMA's  Office  of  the  Inspector  General, 
addressed  the  operating  and  financial 
control  procedures  for  the  Write  Your 
Own  Program.  The  Transaction  Record 
Reporting  and  Processing  Plan, 
Accounting  Procedures,  and  the 
Financial  Control  Plan  were  specifically 
referenced  in  the  final  rule,  as  amended, 
and,  in  addition,  procedural  manuals 
have  been  issued  by  the  FIA  in  aid  of 
implementation  by  the  WYO  companies 
of  the  procedures  published  in  the  final 
rule,  as  amended,  such  as  the  Flood 
Insurance  Manual,  Flood  Insurance 


Adjuster's  Manual,  and  FEMA  Letter  of 
Credit  Procedures,  all  of  which 
comprise  the  operating  framework  for 
the  WYO  Program. 
The  purposes  of  this  Notice  are: 

(1)  To  offer,  publicly,  financial 
assistance  to  protect  against 
underwriting  losses  resulting  from 
floods  on  Standard  Flood  Insurance 
Policies  written  by  private  sector 
insurers; 

(2)  To  provide  a  method  by  which  the 
offer  may  be  accepted;  and 

(3)  To  provide  notice  of  the  duties  and 
obligations  under  the  Financial 
Assistance/Subsidy  Arrangement  for  the 
Arrangement  year  1995-96. 

Method  of  Acceptance  of  Offer 

1.  Acceptance  of  this  offer  shall  be  by 
telegraphed  or  mailed  notice  of 
acceptance  or  signed  Arrangement  to 
the  Administrator  prior  to  midnight 
EDT  September  30,  1995. 

2.  The  telegraphed  or  mailed  notice  of 
acceptance  to  the  Administrator  must  be 
authorized  by  an  official  of  the 
insurance  company  who  has  the 
authority  to  enter  into  such 
arrangements. 

3.  A  duly  signed  original  copy  of  the 
Notice  of  Acceptance  must  be  on  file 
with  the  Administrator  by  November  16, 
1995. 

4.  If  1.,  2.,  or  3.  above  are  not  satisfied, 
the  acceptance  will  be  considered  by  the 
Administrator  as  conditional  and  the 
commitment  of  NFIP  resources  to  fulfill 
the  "Undertakings  of  the  Government" 
under  Article  IV  of  the  Arrangement 
will  take  a  lower  priority  than  those 
needed  to  fulfill  the  requirement  of  the 
other  participating  insurance 
companies. 

5.  Send  all  acceptances  of  this  offer  to: 
Federal  Emergency  Management 
Agency,  Attn:  Federal  Insurance 
Administrator,  WYO  Program, 
Washington,  DC  20472. 

Ofifier  To  Provide  Financial  Assistance 

Pursuant  to  the  provisions  of  the 
National  Flood  Insurance  Act  of  1968, 
as  amended,  42  U.S.C.  4001  et  seq.. 
Reorganization  Plan  No.  3  of  1978,  43 
FR  41943.  3  CFR,  1978  Comp.,  p.  329, 
and  Executive  Order  12127  of  March  31, 
1979,  44  FR  19367,  3  CFR,  1979  Comp., 
p.  376,  Federal  Emergency  Management 
Agency,  subject  to  all  regulations 
promulgated  thereunder,  and  to  the 
duties,  obligations  and  rights  set  forth  in 
the  Financial  Assistance/Subsidy 
Arrangement  as  printed  below,  the 
Federal  Insurance  Administrator,  herein 
the  "Administrator,"  offers  to  enter  into 
the  Financial  Assistance/Subsidy 
Arrangement  with  any  individual 
private  sector  property  insurance 


company.  This  offer  is  effective  only  in 
a  State  in  which  such  private  sector 
insurance  company  is  licensed  to 
engage  in  the  business  of  property 
insurance.  Federal  Emergency 
Management  Agency,  Federal  Insurance 
Administration,  Financial  Assistance/ 
Subsidy  Arrangement. 

Purpose:  To  assist  the  company  in 
underwriting  flood  insurance  using  the 
Standard  Flood  Insurance  Policy. 

Accounting  Data:  Pursuant  to  section 
1310  of  the  Act,  a  Letter  of  Credit  shall 
be  issued  for  payment  as  provided  for 
herein  from  the  National  Flood 
Insurance  Fund. 

Effective  Date:  October  1, 1995. 

Issued  By:  Federal  Emergency 
Management  Agency,  Federal  Insurance 
Administration,  Washington,  DC  20472. 

Article  I — Findings.  Purpose,  and 
Authority 

Whereas,  the  Congress  in  its  "Finding 
and  E)eclaration  of  Purpose"  in  the 
National  Flood  Insurance  Act  of  1968, 
as  amended,  ("the  Act")  recognized  the 
benefit  of  having  the  National  Flood 
Insurance  Program  (the  Program) 
"carried  out  to  the  maximum  extent 
practicable  by  the  private  insurance 
industry";  and 

Whereas,  the  Federal  Insurance 
Administration  (FIA)  recognizes  this 
Arrangement  as  coming  under  the 
provisions  of  section  1345  of  the  Act; 
and 

Whereas,  the  goal  of  the  FIA  is  to 
develop  a  program  with  the  insurance 
industry  where,  over  time,  some  risk- 
bearing  role  for  the  industry  will  evolve 
as  intended  by  the  Congress  (section 
1304of  the  Act);and 

Whereas,  the  Program,  as  presently 
constituted  and  implemented,  is 
subsidized,  and  the  insurer  (hereinafter 
the  "Company")  under  this 
Arrangement  shall  charge  rates 
established  by  the  FIA;  and 

Whereas,  this  Arrangement  will 
subsidize  all  flood  policy  losses  by  the 
Company;  and 

Whereas,  this  Financial  Assistance/ 
Subsidy  Arrangement  has  been 
developed  to  involve  individual 
Companies  in  the  Program,  the  initial 
step  of  which  is  to  explore  ways  in 
which  any  interested  insurer  may  be 
able  to  write  flood  insurance  under  its 
own  name;  and 

Whereas,  one  of  the  primary 
objectives  of  the  Program  is  to  provide 
coverage  to  the  maximum  number  of 
structures  at  risk  and  because  the 
insurance  industry  has  marketing  access 
through  its  existing  facilities  not 
directly  available  to  the  FIA,  it  has  been 
concluded  that  coverage  will  be 
extended  to  those  who  would  not 


otherwise  be  insured  under  the 
Program;  and  Whereas,  flood  insurance 
policies  issued  subject  to  this 
Arrangement  shall  be  only  that 
insurance  urritten  by  the  Company  in  its 
own  name  pursuant  to  the  Act;  and 

Whereas,  over  time,  the  Program  is 
designed  to  increase  industry 
participation,  and.  accordingly,  reduce 
or  eliminate  Goverrunent  as  the 
principal  vehicle  for  delivering  flood 
insurance  to  the  public;  and 

Whereas,  the  direct  beneficiaries  of 
this  Arrangement  will  be  those 
Company  policyholders  and  applicants 
for  flood  insurance  who  otherwise 
would  not  be  covered  against  the  peril 
of  flood. 

Now,  therefore,  the  parties  hereto 
mutually  undertake  the  following: 

Article  II — Undertakings  of  the 
Company 

A.  In  order  to  be  eligible  for  assistance 
under  this  Arrangement  the  Company 
shall  be  responsible  for: 

1.0  Policy  Administration,  including 

1.1  Community  Eligibility/Rating 
Criteria 

1.2  Policyholder  Eligibility 
Determination 

1.3  Policy  Issuance 

1.4  Policy  Endorsements 

1.5  Poljcy  Cancellations 

1.6  Policy  Correspondence 

1.7  Payment  of  Agents  Commissions 
The  receipt,  recording,  control,  timely 

deposit  and  disbursement  of  funds  in 
connection  with  all  the  foregoing,  and 
correspondence  relating  to  the  above  in 
accordance  with  the  Financial  Control 
Plan  requirements. 

2.0    Claims  processing  in  accordance 
with  general  Company  standards  and 
the  Financial  Control  Plan.  The  Write 
Your  Own  Claims  Manual,  the  Federal 
Emergency  Management  Agency 
Adjuster  Manual,  the  FIA  National 
Flood  Insurance  Program  Policy 
Issuance  Handbook,  the  Write  Your 
Own  Operational  Overview,  and  other 
instructional  material  also  provide 
guidance  to  the  Company. 

3.0  Reports 

3.1  Monthly  Financial  Reporting 
and  Statistical  Transaction  Reporting 
shall  be  in  accordance  with  the 
requirements  of  National  Flood 
Insurance  Program  Transaction  Record 
Reporting  and  Processing  Plan  for  the 
Write  Your  Own  (WYO)  Program  and 
the  Financial  Control  Plan  for  business 
written  under  the  WYO  Program.  These 
data  shall  be  validated/edited/audited 
in  detail  and  shall  be  compared  and 
balanced  against  Company  financial 
reports. 


3.2  Monthly  financial  reporting  shall 
be  prepared  in  accordance  with  the 
WYO  Accounting  Procedures. 

3.3  The  Company  shall  establish  a 
program  of  self  audit  acceptable  to  the 
FIA  or  comply  with  the  self  audit 
program  contained  in  the  Financial 
Control  Plan  for  business  written  under 
the  WYO  Program.  The  Company  shall 
report  the  results  of  this  self-aud^t  to  the 
FIA  annually. 

B.  The  Company  shall  use  the 
following  time  standards  of  performance 
as  a  guide: 

1.0  Application  Processing  - 15  days 
(Note:  If  the  policy  cannot  be  mailed 
due  to  insufficient  or  erroneous 
information  or  insufficient  funds,  a 
request  for  correction  or  added  monies 
shall  be  mailed  within  10  days); 

1.1  Renewal  Processing — 7  days; 

1.2  Endorsement  Processing — 7 
days; 

1.3  Cancellation  Processing — 15 
days; 

1.4  Correspondence.  Simple  and/or 
Status  Inquiries — 7  days; 

1.5  Correspondence.  Complex 
Inquiries — 20  days; 

1.6  Supply,  Materials,  and  Manual 
Requests — 7  days; 

1.7  Claims  Draft  Processing — 7  days 
from  completion  of  file  examination; 

1.8  Claims  Adjustment — 45  days 
average  from  receipt  of  Notice  of  Loss 
(or  equivalent)  through  completion  of 
examination. 

1.9  For  the  elements  of  work 
enumerated  above,  the  elapsed  time 
shown  is  from  the  date  of  receipt 
through  the  date  of  mail  out.  Days 
means  working,  not  calendar  days. 

In  addition  to  the  standards  for  timely 
performance  set  forth  above,  all 
functions  performed  by  the  Company 
shall  be  in  accordance  with  the  highest 
reasonably  attainable  quality  standards 
generally  utilized  in  the  insurance  and 
data  processing  industries. 

These  standards  are  for  guidance. 
Although  no  immediate  remedy  for 
failure  to  meet  them  is  provided  under 
this  Arrangement,  nevertheless, 
performance  under  these  standards  and 
the  marketing  guidelines  provided  for  in 
Section  G.  below  can  be  a  factor 
considered  by  the  Federal  Insurance 
Administrator  (the  Administrator)  in 
requiring  corrective  action  by  the 
Company,  in  determining  the 
continuing  participation  of  the 
Company  in  the  Program,  or  in  taking 
other  action,  e.g.,  limiting  the 
Company's  authority  to  write  new 
business. 

C.  To  ensure  maximum 
responsiveness  to  the  National  Flood 
Insurance  Program's  (NFIP) 
policyholders  following  a  catastrophic 


event,  e.g.,  a  hurricane,  involving 
insured  wind  and  flood  damage  to 
policyholders,  the  Company  shall  agree 
to  the  adjustment  of  the  combined  flood 
and  wind  losses  utilizing  one  adjuster 
under  an  NFIP-approved  Single 
Adjuster  Program  in  the  following  cases 
and  under  procedures  issued  by  the 
Administrator 

1.0    Where  the  flood  and  wind 
coverage  is  provided  by  the  Company; 

2.0    Where  the  flood  coverage  is 
provided  by  the  Company  and  the  wind 
coverage  is  provided  by  a  participating 
State  Property  Insurance  Plan, 
Windpool  Association,  Beach  Plan,  Joint 
Underwriting  Association,  FAIR  Plan,  or 
similar  property  insurance  mechanism; 

3.0    Where  tne  flood  coverage  is 
provided  by  the  Company  and  the  wind 
coverage  is  provided  by  another  WYO 
Company  and  the  necessary  information 
on  the  dual  coverage  is  part  of  the 
Claims  Coordinating  Office  (CCO) 
system;  and 

4.0    Where  the  flood  coverage  is 
provided  by  the  Company  and  the  wind 
coverage  is  provided  by  another 
property  insurer  and  the  State  Insurance 
Regulator  has  determined  that  such 
property  insurer  shall,  in  the  interest  of 
consumers,  facilitate  the  adjustment  of 
its  wind  loss  by  the  adjuster  engaged  to 
adjust  the  flood  loss  of  the  Company. 

The  Government  shall  provide  for  the 
direct  business  flood  losses  to  be 
adjusted  by  a  single  adjuster  where  the 
wind  damage  coverage  is  insured  by  a 
state  market  mechanism  described  in 
2.0,  above,  or  by  a  WYO  Company  as 
described  in  3.0  above,  or  by  a  property 
insurer,  as  described  in  4.0  above. 

Except  for  1.0,  above,  the  Company 
shall  submit  its  flood  losses  that  are 
reasonably  believed  to  involve  wind 
damage  to  the  Single  Adjuster  Program's 
Stationary  CCO  in  Lanham,  Maryland  at 
the  following  address:  National  Flood 
Insurance  Program,  Stationary  Claims 
Coordinating  Office,  10115  Senate 
Drive,  Lanham,  Maryland  20706. 

Such  flood  losses  shall  be  reported  on 
the  ACORD  Notice  of  Loss  form, 
"ACORD  1  (1/93),"  or  a  like  fonm  calling 
for  the  reporting  of  losses  involving  both 
flood  and  wind  damage  arising  out  of  a 
single  hurricane  event  under  the 
following  procedures: 

•  Where  flood  losses  reasonably 
believed  to  involve  wind  damage  are 
reported  by  property  insurance  agents  of 
brokers,  the  Company  shall  instruct  its 
agents  or  brokers  to  mail  or  preferably 
send  by  facsimile  the  ACORD  Notice  of 
Loss  form,  with  complete  details 
regarding  flood  and,  if  available,  wind 
insurance  policies  covering  the 
property,  to  the  Single  Adjuster  Program 
Stationary  CCO  for  assignment  to  a 
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single  adjuster.  The  Stationary  CCO  will 
also  accept  loss  information  directly 
from  the  agent  by  modem  in  CCO  format 
where  the  Company  has  arranged  for  its 
agents  to  provide  the  information  in  this 
fashion. 

•  Where  flood  losses  reasonably 
believed  to  involve  wind  damage  are 
reported  directly  to  the  Company  by  its 
policyholders  or  agents,  by  telephone, 
the  Company  shall  report  the  flood  loss, 
with  the  wind  property  insurer 
information,  if  available,  to  the  Single 
Adjuster  Program  Stationary  CCO.  by 
modem  transfer  in  CCO  format  as  such 
flood  losses  are  reported  to  the 
Company.  Transfer  by  facsimile  from 
the  Company  can  also  be  arranged 
where  circumstances  warrant  it. 

Upon  receipt  of  the  Notice  of  Loss,  the 
Stationary  CCO  shall  effect  immediate 
entry  of  all  relevant  data  into  the  stand- 
alone CCO  System  (i.e..  not  part  of  the 
NFIP  mainframe  computer  system)  for 
instantaneous  relay  to  the  Catastrophe 
CCO  established  in  the  field.  At  the 
Catastrophe  CCO,  which  will  be  sited 
and  fully  operational  within  24  hours  of 
landfall,  in  coordination  with  the  State 
Insurance  Regulator,  a  qualified  loss 
adjustment  organization  shall  be 
promptly  selected  for  each  loss,  and 
participating  insurers  shall  be  promptly 
advised  of  the  selection  for  their 
assignment  of  the  loss  to  that 
organization. 

In  respect  to  the  foregoing,  the 
Administrator  will  continue  to 
implement  existing  and  future  CCO 
Arrangements  with  State  Insurance 
Regulators  and  their  State  Property 
Insurance  Plans,  Windpool 
Associations,  Beach  Plans,  Joint 
Underwriting  Associations,  FAIR  Plans, 
or  similar  property  insurance 
mechanisms,  for  example,  as  has  been 
done  with  the  Insurance  Department  of 
the  State  of  South  Carolina. 

C.  Policy  Issuance. 

1.0    The  flood  insurance  subject  to 
this  Arrangement  shall  be  only  that 
insurance  written  by  the  Company  in  its 
own  name  pursuant  to  the  Act. 

2.0    The  Company  shall  issue 
policies  under  the  regulations 
prescribed  by  the  Administrator  in 
accordance  with  the  Act; 

3.0    All  such  policies  of  insurance 
shall  conform  to  the  regulations 
prescribed  by  the  Administrator 
pursuant  to  the  Act,  and  be  issued  on 
a  form  approved  by  the  Administrator; 

4.0    AH  policies  shall  be  issued  in 
consideration  of  such  premiums  and 
upon  such  terms  and  conditions  and  in 
such  States  or  areas  or  subdivisions 
thereof  as  may  be  designated  by  the 
Administrator  and  only  where  the 
Company  is  licensed  by  State  law  to 


engage  in  the  property  insurance 
business; 

5.0    The  Administrator  may  require 
the  Company  to  immediately 
discontinue  issuing  policies  subject  to 
this  Arrangement  in  the  event 
Congressional  authorization  or 
appropriation  for  the  National  Flood 
Insurance  Program  is  withdrawn. 

E.  The  Company  shall  establish  a 
bank  account,  separate  and  apart  from 
all  other  Comp)any  accounts,  at  a  bank 
of  its  choosing  for  the  collection, 
retention  and  disbursement  of  funds 
relating  to  its  obligation  under  this 
Arrangement,  less  the  Company's 
expenses  as  set  forth  in  Article  III,  and 
the  oj)eration  of  the  Letter  of  Credit 
established  pursuant  to  Article  IV.  All 
funds  not  required  to  meet  current 
exp)enditures  shall  be  remitted  to  the 
United  States  Treasury,  in  accordance 
with  the  provisions  of  the  WYO 
Accounting  Procedures  Manual. 

F.  The  Company  shall  investigate, 
adjust,  settle  and  defend  all  claims  or 
losses  arising  from  policies  issued  under 
this  Arrangement.  Payment  of  flood 
insurance  claims  by  the  Company  shall 
be  binding  upon  the  FIA. 

G.  The  Company  shall  market  flood 
insurance  policies  in  a  manner 
consistent  with  the  marketing 
guidelines  established  by  the  Federal 
Insurance  Administration. 

Article  III — Loss  Costs,  Expenses. 
Expense  Reimbursement,  and  Premium 
Refunds 

A.  The  Company  shall  be  liable  for 
operating,  administrative  and 
production  expenses,  including  any 
taxes,  dividends,  agent's  commissions 
or  any  board,  exchange  or  bureau 
assessments,  or  any  other  expense  of 
whatever  nature  incurred  by  the 
Company  in  the  performance  of  its 
obligations  under  this  Arrangement. 

B.  The  Company  shall  be  entitled  to 
withhold,  on  a  provisional  basis,  as 
operating  and  administrative  expenses, 
including  agents'  or  brokers' 
commissions,  an  amount  from  the 
Company's  written  premium  on  the 
policies  covered  by  this  Arrangement  in 
reimbursement  of  all  of  the  Company's 
marketing,  operating  and  administrative 
expenses,  except  for  allocated  and 
unallocated  loss  adjustment  expenses 
described  in  C.  of  ihis  Article,  which 
amount  shall  be  32.6%  of  the 
Company's  written  premium  on  the 
policies  covered  by  this  Arrangement. 
The  final  amount  retained  by  the 
Company  shall  be  determined  by  an 
increase  or  decrease  depending  on  the 
extent  to  which  the  Company  meets  the 
marketing  goals  for  the  combined  1994- 
1995  and  1995-1996  Arrangement  years 


contained  in  marketing  guidelines 
established  pursuant  to  Article  II.  G. 

The  decrease  or  increase  in  the 
amount  retained  by  the  Company  shall 
be  made  after  the  end  of  the  1995-1996 
Arrangement  year.  Any  decrease  from 
32.6%  made  as  a  result  of  a  Company 
not  meeting  its  marketing  goals  shall  be 
directly  related  to  the  extent  to  which 
the  Company's  goal  was  not  achieved, 
but  shall  not  exceed  two  (2)  percentage 
points  (providing  for  a  minimum  of 
30.6%).  The  amount  of  any  decrease 
shall  be  calculated  for  each  month,  and 
each  month's  decrease  shall  be  subject 
to  interest  compounded  at  rates 
provided  for  by  31  U.S.C.  3717(a)(1). 
Upon  notice  of  the  cumulative  monthly 
decreases  and  interest,  the  Company 
agrees  to  promptly  remit  to  the 
Government  the  total  amount  due. 

The  increase,  which  shall  be 
distributed  among  the  Companies 
exceeding  their  marketing  goals,  shall  be 
drawn  from  a  p>ool  composed  of  the 
difference  between  32.6%  of  all  WYO 
Companies'  written  premium  in 
Arrangement  years  1994-1995  and 
1995-1996,  and  the  total  amount,  prior 
to  the  increase,  provided  to  the 
Companies  on  the  basis  of  the  extent  to 
which  they  have  met  their  marketing 
goals.  A  distribution  formula  will  be 
developed  and  distributed  to  WYO 
Companies  which  will  consider  the 
extent  to  which  the  Company  has 
exceeded  its  goal  and  the  size  of  the 
Company's  book  of  business  in  relation 
to  the  total  number  of  WYO  policies. 
The  amount  of  any  increase  shall  be 
paid  promptly  to  the  Company  after  the 
end  of  the  1995-1996  Arrangement  year. 
If  the  Company  does  not  enter  into  the 
Arrangement  for  1995-1996,  the  extent 
to  which  the  Company  met  its  goals 
shall  be  based  upon  its  Arrangement 
year  1994-1995  performance,  and  the 
final  amount  retained  shall  be 
determined  after  the  end  of  the  1994- 
1995  Arrangement  year,  but  the 
Company  shall  not  be  entitled  to  any 
increase  above  the  provisional  amount. 

Premium  income  net  of  provisional 
reimbursement  (net  premium  income) 
and  Federal  Policy  Fee  shall  be 
deposited  in  a  special  account  for  the 
payment  of  losses  and  loss  adjustment 
expenses  (see  Article  11.  Section  E). 

The  Company,  with  the  consent  of  the 
Administrator  as  to  terms  and  costs, 
shall  be  entitled  to  utilize  the  services 
of  a  national  rating  organization, 
licensed  under  state  law,  to  assist  the 
FIA  in  undertaking  and  carrying  out 
such  studies  and  investigations  on  a 
community  or  individual  risk  basis,  and 
in  determining  more  equitable  and 
accurate  estimates  of  flood  insurance 
risk  premium  rates  as  authorized  under 
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the  National  Flood  Insurance  Act  of 
1968,  as  amended.  The  Company  shall 
be  reimbursed  in  accordance  with  the 
provisions  of  the  WYO  Accounting 
Procedures  Manual  for  the  charges  or 
fees  for  such  services. 

C.  Loss  Adjustment  Expenses  shall  be 
reimbursed  as  follows: 

1.  Unallocated  loss  adjustment  shall 
be  an  expense  reimbursement  of  3.3%  of 
the  incurred  loss  (except  that  it  does  not 
include  "incurred  but  not  reported"). 

2.  Allocated  loss  adjustment  expense 
shall  be  reimbursed  to  the  Company 
pursuant  to  Exhibit  A,  entitled  "Fee 
Schedule." 

3.  Special  allocated  loss  expenses 
shall  be  reimbursed  to  the  Company  for 
only  those  expenses  the  Company  has 
obtained  prior  approval  of  the 
Administrator  to  incur. 

D.l.  Loss  payments  under  policies  of 
flood  insurance  shall  be  made  by  the 
Company  from  funds  retained  in  the 
bank  account  established  under  Article 
II,  Section  E  and,  if  such  funds  are 
depleted,  from  funds  derived  by 
drawing  against  the  Letter  of  Credit 
established  pursuant  to  Article  IV. 

2.  Loss  payments  will  include 
payments  as  a  result  of  awards  or 
judgments  for  damages  arising  under  the 
scope  of  this  Arrangement,  policies  of 
flood  insurance  issued  pursuant  to  this 
Arrangement,  and  the  claims  processing 
standards  and  guides  set  forth  at  Article 
II,  Section  A,  2.0  of  this  Arrangement. 
Prompt  notice  of  any  claim  for  damages 
as  to  claims  processing  or  other  matters 
arising  outside  the  scope  of  this  section 
(D)(2)  shall  be  sent  to  the  Assistant 
Administrator  of  the  FIA's  Office  of 
Insurance  Policy  Analysis  and 
Technical  Services  (OIPATS),  along 
with  a  copy  of  any  material  pertinent  to 
the  claim  for  damages  arising  outside  of 
the  scope  of  the  matters  set  forth  in  this 
section  (D)(2). 

Following  receipt  of  notice  of  such 
claim,  the  General  Counsel  (OGC), 
FEMA,  shall  review  the  cause  and  make 
a  recommendation  to  FIA  as  to  whether 
the  claim  is  grounded  in  actions  by  the 
Company  which  are  significantly 
outside  the  provisions  of  this  section 
(D)(2).  After  reviewing  the  General 
Counsel's  recommendation,  the 
Administrator  will  make  her  decision 
and  the  Company  will  be  notified,  in 
writing,  within  thirty  (30)  days  of  the 
General  Counsel's  recommendation,  if 
the  decision  is  that  any  award  or 
judgment  for  damages  arising  out  of 
such  actions  will  not  be  recognized 
under  Article  III  of  this  Arrangement  as 
a  reimbursable  loss  cost,  expense  or 
c.\pense  reimbursement.  In  the  event 
that  the  Company  wishes  to  petition  for 
reconsideration  of  the  notification  that  it 


will  not  be  reimbursed  for  the  award  or 
judgment  made  under  the  above 
circumstances,  it  may  do  so  by  mailing, 
within  thirty  days  of  the  notice 
declining  to  recognize  any  such  award 
or  judgment  as  reimbursable  under 
Article  in,  a  written  petition  to  the 
Chairman  of  the  WYO  Standards 
Committee  established  under  the 
Financial  Conti^l  Plan.  The  WYO 
Standards  Committee  will,  then, 
consider  the  petition  at  its  next 
regularly  scheduled  meeting  or  at  a 
special  meeting  called  for  that  purpose 
by  the  Chairman  and  issue  a  written 
recommendation  to  the  Administrator, 
within  thirty  days  of  the  meeting.  The 
Administrator's  final  determination  will 
be  made,  in  writing,  to  the  Company 
within  thirty  days  of  the 
recommendation  made  by  the  WYO 
Standards  Committee. 

E.  Premium  refunds  to  applicants  and 
policyholders  required  pursuant  to  rules 
contained  in  the  National  Flood 
Insurance  Program  (NFIP)  "Flood 
Insurance  Manual"  shall  be  made  by  the 
Company  from  funds  retained  in  the 
bank  account  established  luider  Article 
n.  Section  E  and,  if  such  funds  are 
depleted,  from  funds  derived  by 
drawing  against  the  Letter  of  Credit 
established  pursuant  to  Article  IV. 

Article  rV — Undertakings  of  the 
Government 

A.  Letter(s)  of  Credit  shall  be 
established  by  the  Federal  Emergency 
Management  Agency  (FEMA)  against 
which  the  Company  may  withdraw 
funds  daily,  if  needed,  pursuant  to 
prescribed  procedures  as  implemented 
by  FEMA.  "The  amounts  of  the 
authorizations  will  be  increased  as 
necessary  to  meet  the  obligations  of  the 
Company  under  Article  III,  Sections  (C), 
(D),  and  (E).  Request  for  funds  shall  be 
made  only  when  net  premium  income 
has  been  depleted.  The  timing  and 
amount  of  cash  advances  shall  be  as 
close  as  is  administratively  feasible  to 
the  actual  disbursements  by  the 
recipient  organization  for  allowable 
Letter  of  Credit  expenses. 

Request  for  payment  on  Letters  of 
Credit  shall  not  ordinarily  be  dravm 
more  frequently  than  daily  nor  in 
amounts  less  than  $5,000,  and  in  no 
case  more  than  $5,000,000  unless  so 
stated  on  the  Letter  of  Credit.  This  Letter 
of  Credit  may  be  drawn  by  the  Company 
for  any  of  the  following  reasons: 

1.  Payment  qf  claim  as  described  in 
Article  III,  Section  D;  and 

2.  Refunds  to  applicants  and 
policyholders  for  insurance  premium 
overpayment,  or  if  the  application  for 
insurance  is  rejected  or  when 
cancellation  or  endorsement  of  a  policy 


results  in  a  premium  refund  as 
described  in  Article  ID.  Section  E;  and 

3.  Allocated  and  unallocated  Loss 
Adjustment  Expenses  as  described  in 
Article  in.  Section  C. 

B.  The  FIA  shall  provide  technical 
assistance  to  the  Company  as  follows: 

1.  The  FIA's  policy  and  history 
concerning  underwriting  and  claims 
handling. 

2.  A  mechanism  to  assist  in 
clarification  of  coverage  and  claims 
questions. 

3.  Other  assistance  as  needed. 

Article  V — Commencement  and 
Tennination 

A.  Upon  signature  of  authorized 
officials  for  both  the  Company  and  the 
FIA,  this  Arrangement  shall  be  effective 
for  the  period  October  1  through 
September  30.  The  FIA  shall  provide 
financial  assistance  only  for  policy 
applications  and  endorsements  accepted 
by  the  Company  during  this  period 
pursuant  to  the  Program's  effective  date, 
underwriting  and  eligibility  rules. 

B.  By  June  1 ,  of  each  year,  the  FIA 
shall  publish  in  the  Federal  Register 
and  make  available  to  the  Company  the 
terms  for  the  re-subscription  of  this 
Financial  Assistance/Subsidy 
Arrangement.  In  the  event  the  Company 
chooses  not  to  re-subscribe,  it  shall 
notify  the  FIA  to  that  effect  by  the 
following  July  1. 

C.  In  the  event  the  Company  elects 
not  to  participate  in  the  Program  in  any 
subsequent  fiscal  year,  or  the  FIA 
chooses  not  to  renew  the  Company's 
participation,  the  FIA,  at  its  option,  may 
require  (1)  The  continued  performance 
of  this  entire  Arrangement  for  one  (1) 
year  following  the  effective  expiration 
date  only  for  those  policies  issued 
during  the  original  term  of  this 
Arrangement,  or  any  renewal  thereof,  or 
(2)  the  transfer  to  the  FIA  of: 

a.  All  data  received,  produced,  and 
maintained  through  the  life  of  the 
Company's  participation  in  the  Program, 
including  certain  data,  as  determined  by 
FIA,  in  a  standard  format  and  medium; 
and 

b.  A  plan  for  the  orderly  transfer  to 
the  FIA  of  any  continuing 
responsibilities  in  administering  the 
policies  issued  by  the  Company  under 
the  Program  including  provisions  for 
coordination  assistance;  and 

c.  All  claims  and  policy  files, 
including  those  pertaining  to  receipts 
and  disbursements  which  have  occurred 
during  the  life  of  each  policy.  In  the 
event  of  a  transfer  of  the  services 
provided,  the  Company  shall  provide 
the  FLA  with  a  report  showing,  on  a 
policy  basis,  any  amounts  due  from  or 
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payable  to  insureds,  agents,  brokers,  and 
others  as  of  the  transition  date. 

D.  Financial  assistance  under  this 
Arrangement  may  be  cancelled  by  the 
FIA  in  its  entirety  upon  30  days  written 
notice  to  the  Company  by  certified  mail 
stating  one  of  the  following  reasons  for 
such  cancellation:  (1)  Fraud  or 
misrepresentation  by  the  Company 
subsequent  to  the  inception  of  the 
contract,  or  (2)  nonpayment  to  the  FIA 
of  any  amount  due  the  FIA.  Under  these 
very  specific  conditions,  the  FIA  may 
require  the  transfer  of  data  as  shown  in 
Section  C.  above.  If  transfer  is  required, 
the  unearned  expenses  retained  by  the 
Company  shall  be  remitted  to  the  FIA. 

E.  In  the  event  the  Act  is  amended,  or 
repealed,  or  expires,  or  if  the  FIA  is 
otherwise  without  authority  to  continue 
the  Program,  financial  assistance  under 
this  Arrangement  may  be  cancelled  for 
any  new  or  renewal  business,  but  the 
Arrangement  shall  continue  for  policies 
in  force  which  shall  be  allowed  to  run 
their  term  under  the  Arrangement. 

F.  In  the  event  that  the  Company  is 
unable  to,  or  otherwise  fails  to,  carry  out 
its  obligations  under  this  Arrangement 
by  reason  of  any  order  or  directive  duly 
issued  by  the  Etepartment  of  Insurance 
of  any  Jurisdiction  to  which  the 
Company  is  subject,  the  Company 
agrees  to  transfer,  and  the  Government 
will  accept,  any  and  all  WYO  policies 
issued  by  the  Company  and  in  force  as 
of  the  date  of  such  inability  or  failure  to 
perform.  In  such  event  the  Government 
will  assume  all  obligations  and 
liabilities  owed  to  policyholders  under 
such  policies  arising  before  and  after  the 
date  of  transfer  and  the  Company  will 
immediately  transfer  to  the  Government 
all  funds  in  its  possession  with  respect 
to  all  such  policies  transferred  and  the 
unearned  portion  of  the  Company 
expenses  for  operating,  administrative 
and  loss  adjustment  on  all  such  policies. 

Article  VI — Information  and  Annual 
Statements 

The  Company  shall  furnish  to  the  FIA 
such  summaries  and  analyses  of 
information  in  its  records  as  may  be 
necessary  to  carry  out  the  purposes  of 
the  National  Flood  Insurance  Act  of 
1968,  as  amended,  in  such  form  as  the 
FIA,  in  cooperation  witlKthe  Company, 
shall  prescribe.  The  Company  shall  be  a 
property/casualty  insurer  domiciled  in  a 
State  or  territory  of  the  United  States. 
Upon  request,  the  Company  shall  file 
with  the  FIA  a  true  and  correct  copy  of 
the  Company's  Fire  and  Casualty 
Annual  Statement,  and  Insurance 
Expense  Exhibit  or  amendments  thereof, 
as  filed  with  the  State  Insurance 
Authority  of  the  Company's  domiciliary 
State. 


Article  VII— Cash  Management  and 
Accounting 

A.  FEMA  shall  make  available  to  the 
Company  during  the  entire  term  of  this 
Arrangement  and  any  continuation 
period  required  by  FIA  pursuant  to 
Article  V,  Section  C.  the  Letter  of  Credit 
provided  for  in  Article  TV  drawn  on  a 
repository  bank  within  the  Federal 
Reserve  System  upon  which  the 
Company  may  draw  for  reimbursement 
of  its  expenses  as  set  forth  in  Article  IV 
which  exceed  net  written  premiums 
collected  by  the  Company  from  the 
effective  date  of  this  Arrangement  or 
continuation  period  to  the  date  of  the 
draw. 

B.  The  Company  shall  remit  all  funds 
not  required  to  meet  current 
expenditures  to  the  United  States 
Treasury,  in  accordance  with  the 
provisions  of  the  WYO  Accounting 
Procedures  Manual. 

C.  In  the  event  the  Company  elects 
not  to  participate  in  the  Program  in  any 
subsequent  fiscal  year,  the  Company 
and  FIA  shall  make  a  provisional 
settlement  of  all  amounts  due  or  owing 
within  three  months  of  the  termination 
of  this  Arrangement.  This  settlement 
shall  include  net  premiums  collected, 
funds  drawn  on  the  Letter  of  Credit,  and 
reserves  for  outstanding  claims.  The 
Company  and  FIA  agree  to  make  a  final 
settlement  of  accounts  for  all  obligations 
arising  from  this  Arrangement  within  18 
months  of  its  expiration  or  termination, 
except  for  contingent  liabilities  which 
shall  be  listed  by  the  Company.  At  the 
time  of  final  settlement,  the  balance,  if 
any,  due  the  FIA  or  the  Company  shall 
be  remitted  by  the  other  immediately 
and  the  operating  year  under  this 
Arrangement  shall  be  closed. 

Article  VIII— Arbitration 

A.  If  any  misunderstanding  or  dispute 
arises  between  the  Company  and  the 
FIA  with  reference  to  any  factual  issue 
under  any  provisions  of  this 
Arrangement  or  with  respect  to  the 
FIA's  non-renewal  of  the  Company's 
participation,  other  than  as  to  legal 
liability  under  or  interpretation  of  the 
standard  flood  insurance  policy,  such 
misunderstanding  or  dispute  may  be 
submitted  to  arbitration  for  a 
determination  which  shall  be  binding 
upon  approval  by  the  FIA.  The 
Company  and  the  FIA  may  agree  on  and 
appoint  an  arbitrator  who  shall 
investigate  the  subject  of  the 
misunderstanding  or  dispute  and  make 
a  determination.  If  the  Company  and  the 
FLA  cannot  agree  on  the  appointment  of 
an  arbitrator,  than  two  arbitrators  shall 
be  appointed,  one  to  be  chosen  by  the 
Company  and  one  by  the  FIA. 


The  two  arbitrators  so  chosen,  if  they 
are  unable  to  reach  an  agreement,  shall 
select  a  third  arbitrator  who  shall  act  as 
umpire,  and  such  umpire's 
determination  shall  become  final  only 
upon  approval  by  the  FIA. 

The  Company  and  the  FIA  shall  bear 
in  equal  shares  all  expenses  of  the 
arbitration.  Findings,  proposed  awards, 
and  determinations  resulting  from 
arbitration  proceedings  carried  out 
under  this  section,  upon  objection  by 
FIA  or  the  Company,  shall  be 
inadmissible  as  evidence  in  any 
subsequent  proceedings  in  any  court  of 
competent  jurisdiction. 

This  Article  shall  indefinitely  succeed 
the  term  of  this  Arrangement. 

Article  DC — Errors  and  Omissions 

The  parties  shall  not  be  liable  to  each 
other  for  damages  caused  by  ordinary 
negligence  arising  out  of  any  transaction 
or  other  performance  under  this 
Arrangement,  nor  for  any  inadvertent 
delay,  error,  or  omission  made  in 
connection  with  any  transaction  under 
this  Arrangement,  provided  that  such 
delay,  error,  or  omission  is  rectified  by 
the  responsible  party  as  soon  as  possible 
after  discovery. 

However,  in  the  event  that  the 
Company  has  made  a  claim  payment  to 
an  insured  without  including  a 
mortgagee  (or  trustee)  of  which  the 
Company  had  actual  notice  prior  to 
making  payment,  and  subsequently 
determines  that  the  mortgagee  (or 
trustee)  is  also  entitled  to  any  part  of 
said  claim  payment,  any  additional 
payment  shall  not  be  paid  by  the 
Company  from  any  portion  of  the 
premium  and  any  funds  derived  from 
any  Federal  Letter  of  Credit  deposited  in 
the  bank  account  described  in  Article  II, 
section  E.  In  addition,  the  Company 
agrees  to  hold  the  Federal  Government 
harmless  against  any  claim  asserted 
against  the  Federal  Government  by  any 
such  mortgagee  (or  trustee),  as  described 
in  the  preceding  sentence,  by  reason  of 
any  claim  payment  made  to  any  insured 
under  the  circumstances  described 
above. 

Article  X— Officials  Not  To  Benefit 

No  Member  or  Delegate  to  Congress, 
or  Resident  Commissioner,  shall  be 
admitted  to  any  share  or  part  of  this 
Arrangement,  or  to  any  benefit  that  may 
arise  therefrom;  but  this  provision  shall 
not  be  construed  to  extend  to  this 
Arrangement  if  made  with  a  corporation 
for  its  general  benefit. 

Article  XI— Offset 

At  the  settlement  of  accounts  the 
Company  and  the  FIA  shall  have,  and 
may  exercise,  the  right  to  offset  any 
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balance  or  balances,  whether  on  account 
of  premiums,  commissions,  losses,  loss 
adjustment  expenses,  salvage,  or 
otherwise  due  one  party  to  the  other,  it 
successors  or  assigns,  hereunder  or 
under  any  other  Arrangements 
heretofore  or  hereafter  entered  into 
between  the  Company  and  the  FIA.  This 
right  of  offset  shall  not  be  affected  or 
diminished  because  of  insolvency  of  the 
Company. 

All  debts  or  credits  of  the  same  class, 
whether  liquidated  or  unliquidated,  in 
favor  of  or  against  either  party  to  this 
Arrangement  on  the  date  of  entry,  or  any 
order  of  conservation,  receivership,  or 
liquidation,  shall  be  deemed  to  be 
mutual  debts  and  credits  and  shall  be 
offset  with  the  balance  only  to  be 
allowed  or  paid.  No  offset  shall  be 
allowed  where  a  conservator,  receiver, 
or  liquidator  has  been  appointed  and 
where  an  obligation  was  purchased  by 
or  transferred  to  a  party  hereunder  to  be 
used  as  an  offset.  Although  a  claim  on 
the  part  of  either  party  against  the  other 
may  be  unliquidated  or  undetermined 
in  amount  on  the  date  of  the  entry  of  the 
order,  such  claim  will  be  regarded  as 
being  in  existence  as  of  the  date  of  such 
order  and  any  credits  or  claims  of  the 
same  class  then  in  existence  and  held  by 
the  other  party  may  be  offset  against  it. 

Article  XII — Equal  Opportunity 

The  Company  shall  not  discriminate 
against  any  applicant  for  insurance 
because  of  race,  color,  religion,  sex,  age, 
handicap,  marital  status,  or  national 
origin. 

Article  XIIl — Restriction  on  Other 
Flood  Insurance 

As  a  condition  of  entering  into  this 
Arrangement,  the  Company  agrees  that 
in  any  area  in  which  the  Administrator 
authorizes  the  purchase  of  flood 
insurance  pursuant  to  the  Program,  all 
flood  insurance  offered  and  sold  by  the 
Company  to  persons  eligible  to  buy 
pursuant  to  the  Program  for  coverages 
available  under  the  Program  shall  be 
written  pursuant  to  this  Arrangement. 

However,  this  restriction  applies 
solely  to  policies  providing  only  flood 
insurance.  It  does  not  apply  to  policies 
provided  by  the  Company  of  which 
flood  is  one  of  the  several  perils 
covered,  or  where  the  flood  insurance 
coverage  amount  is  over  and  above  the 
limits  of  liability  available  to  the 
insured  under  the  Program. 

Article  XJV — Access  to  Books  and 
Records 

The  FIA  and  the  Comptroller  General 
of  The  United  States,  or  their  duly 
authorized  representatives,  for  the 
purpose  of  investigation,  audit,  and 


examination  shall  have  access  to  any 
books,  documents,  papers  and  records 
of  the  Company  that  are  pertinent  to  this 
Arrangement.  The  Company  shall  keep 
records  which  fully  disclose  all  matters 
pertinent  to  this  Arrangement,  including 
premiums  and  claims  paid  or  payable 
under  policies  issued  pursuant  to  this 
Arrangement.  Records  of  accounts  and 
records  relating  to  financial  assistance 
shall  be  retained  and  available  for  three 
(3)  years  after  final  settlement  of 
accounts,  and  to  financial  assistance, 
three  (3)  years  after  final  adjustment  of 
such  claims.  The  FLA  shall  have  access 
to  policyholder  and  claim  records  at  all 
times  for  purposes  of  the  review, 
defense,  examination,  adjustment,  or 
investigation  of  any  claim  under  a  flood 
insurance  policy  subject  to  this 
Arrangement. 

Article  XV — Compliance  with  Act  and 
Regulations 

This  Arrangement  and  all  policies  of 
insurance  issued  pursuant  thereto  shall 
be  subject  to  the  provisions  of  the 
National  Flood  Insurance  Act  of  1968. 
as  amended,  the  Flood  Disaster 
Protection  Act  of  1973,  as  amended,  and 
Regulations  issued  pursuant  thereto  and 
all  Regulations  affecting  the  work  that 
are  issued  pursuant  thereto,  during  the 
term  hereof. 

Article  XVI — Relationship  Between  the 
Parties  (Federal  Government  and 
Company)  and  the  Insured 

Inasmuch  as  the  Federal  Government 
is  a  guarantor  hereunder,  the  primary 
relationship  between  the  Company  and 
the  Federal  Government  is  one  of  a 
fiduciary  nature,  i.e.,  to  assure  that  any 
taxpayer  funds  are  accounted  for  and 
appropriately  expended. 

"The  Company  is  not  the  agent  of  the 
Federal  Government.  The  Company  is 
solely  responsible  for  its  obligations  to 
its  insured  under  any  flood  policy 
issued  pursuant  hereto. 

In  witness  whereof,  the  parties  hereto 
have  accepted  this  Arrangement  on  this 

day  of , 

1995. 

Company 

by  

(Title)     

The  United  States  of  America 

Federal  Emergencv  Management  Agency 

by  '. 

(Title)    


Exhibit  A— Fee  Schedule 

Range  {by  covered  k)ss) 

Fee 

Erroneous  assignment 

Closed  without  payment 

$40.00 
125.00 

Exhibit  A— Fee  Schedule— 
Continued 


Range  (t)y  covered  loss) 

Fee 

Minimum  for  Upton-Jones  claims  . 
$0.01  to  $600.00  

800.00 
150  00 

$600.01  to  $1 ,000.00  

175  00 

$1,000.01  to  $2,000.00  

225  00 

$2,000.01  to  $3,500.00  

275  00 

$3,500.01  to  $5,000.00  

35000 

$5,000.01  to  $7,000.00  

425  00 

$7,000.01  to  $10,000.00  

500  00 

$10,000.01  to  $15,000.00  

550  00 

$15,000.01  to  $25,000.00  

600.00 

$25,000.01  to  $35,000.00  

675.00 

$35,000.01  to  $50,000.00  

750  00 

$50,000.01  to  $100,000.00  

$100,000.01  to  $150,000.00  

$150,000.01  to  $200,000.00  

$200,000.01  to  limits  

1,000.00 
1,300.00 
1,600.00 
2000  00 

Allocated  fee  schedule  entry  value  is  the 
covered  loss  under  the  polcy  tased  on  the 
standard  deductitjies  ($500  and  $500)  and  lim- 
ited to  the  amount  of  insurance  purchased. 

Notice  of  Acceptance  Form  1995- 
1996;  Federal  Emergency  Management 
Agency;  Federal  Insurance 
Administration;  Financial  Assistance/ 
Subsidy  Arrangement  (Arrangement) 

Whereas,  in  1995,  there  was 
published  a  Notice  of  Offer  by  the 
Federal  Emergency  Management  Agency 
to  enter  into  a  Financial  Assistance/ 
Subsidy  Arrangement  (hereafter  the 
Arrangement). 

Whereas,  the  above  cited 
Arrangement,  as  published  in  and 
reprinted  from  the  Federal  Register, 
does  not  provide  sufficient  space  to  type 
in  the  name  of  the  Company. 

Whereas,  the  Arrangement  may 
include  several  individual  companies 
within  a  Company  Group  and  the 
Arrangement  as  published  in  and 
reprinted  from  the  Federal  Register 
does  not  provide  sufficient  space  to  type 
in  a  list  of  companies. 

Therefore,  the  parties  hereby  agree 
that  this  Notice  of  Acceptance  form  is 
incorporated  into  and  is  an  integral  part 
of  the  entire  Arrangement  and  is 
substituted  in  place  of  the  signature 
block  contained  in  the  Federal  Register 
under  Article  XVI  of  the  Arrangement. 
The  above  mentioned  Arrangement  is 
effective  in  the  States  in  which  the 
insurance  company  (ies)  listed  below  is 
(are)  duly  licensed  to  engage  in  the 
business  of  property  insurance: 


In  witness  whereof,  the  parties  hereto 
have  accepted  this  Arrangement  on  this 

day  of , 

1995. 
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Company 

By: 

Title:  


The  United  States  of  America 

Federal  Emergency  Management  Agency 

By 


Title:  Federal  Insurance  Administrator 

Dated:  )une  6. 1995. 
Elaine  A.  McReynolds, 
Administrator.  Federal  Insumnce 
Administration. 
|FR  Doc.  95-14541  Filed  6-13-95;  8:45  ami 
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Wednesday 
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Part  V 


The  President 


Proclamation  6809— Father's  Day,  1995 
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Title  3— 

The  President 
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Presidential  Documents 


Proclamation  6809  of  June  12,  1995 
Father's  Day,  1995 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

As  children  finish  the  school  year  and  families  begin  to  enjoy  the  long 
days  of  summer,  Americans  across  the  country  reach  out  to  their  fathers 
in  thanks.  Every  year,  Father's  Day  gives  us  a  chance  to  spend  time  writh 
our  families  and  to  honor  the  bond  between  parent  and  child.  It  is  a 
moment  for  dads  to  find  joy  in  the  blessings  that  fatherhood  brings.  And 
it  is  a  day  for  remembering  that  children  can  growr  up  immeasurably  stronger 
with  the  gift  of  a  father's  love. 

The  most  fortunate  among  us  can  claim  warm  memories  of  our  fathers' 
lessons — times  when  dads  can  be  models  of  energy  and  patience.  Whether 
encouraging  their  children  in  taking  their  first  steps,  riding  a  bike  or  meeting 
other  challenges  in  life,  fathers  teach  us  the  importance  of  balance  and 
stand  behind  us  until  we're  steady.  Through  the  scrapes  and  self-doubts 
that  every  young  person  confronts,  fathers  can  be  our  role  models  and 
heroes,  soothing  childhood  fears  and  instilling  the  steady  values  of  hard 
work  and  fair  play.  They  are  our  guidance  counselors  and  our  best  friends. 
Their  faith  inspires  us  to  try  again  v/hen  we  fail  and  fills  us  with  pride 
when  we  succeed.  As  coaches  and  caregivers,  teachers  and  workers,  fathers 
who  make  parenthood  a  priority  earn  their  families'  lasting  respect. 

We  Americans  rely  on  our  fathers  for  courage  and  compassion,  and  the 
security  of  having  them  with  us  gives  us  confidence  in  all  of  our  endeavors. 
On  this  special  day,  let  America's  sons  and  daughters  show  their  fathers 
that  they  care.  Let  us  continue  to  strive  for  a  world  in  which  every  child 
grows  up  safe — a  world  in  which  every  child  knows  that  though  they  may 
feel  sometimes  unsteady,  their  fathers  are  behind  them  always. 

NOW,  THEREFORE,  I,  WILLIAM  J.  CLINTON.  President  of  the  United  States 
of  America,  in  accordance  with  a  joint  resolution  of  the  Congress  approved 
April  24,  1972  (36  U.S.C.  142a),  do  hereby  proclaim  Sunday,  June  18, 
1995,  as  "Father's  Day."  I  invite  the  States,  communities,  and  citizens  of 
the  United  States  to  observe  this  day  with  appropriate  ceremonies  and 
activities  that  demonstrate  our  deep  appreciation  and  affection  for  our  fathers. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  twelfth  day 
of  June,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-five,  and 
of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  nineteenth. 


(FR  Doc.  95-14778 
Filed  6-13-95:  11:02  am] 
Billing  code  3195-01-P 
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numbers,  Federal  Register  finding  aids,  and  list  of 

documents  on  public  inspection.  202-275-0920 

FAX-ON-DEMAND 

You  may  access  our  Fax-On-Demand  service.  You  only  need  a  fax 
machine  and  there  is  no  charge  for  the  service  except  for  long 
distance  telephone  charges  the  user  may  incur.  The  list  of 
documents  on  public  inspection  and  the  daily  Federal  Register's 
table  of  contents  are  available  using  this  service.  The  document 
numbers  are  7050-Public  Inspection  list  and  7051-Table  of 
Contents  list.  The  public  inspection  list  will  be  updated 
immediately  for  documents  filed  on  an  emergency  basis. 
NOTE:  YOU  WILL  ONLY  GET  A  USTING  OF  DOCUMENTS  ON 
FILE  AND  NOT  THE  ACTUAL  DOCUMENT.  Documents  on 
public  inspection  may  be  viewed  and  copied  in  our  office  located 
at  800  North  Capitol  Street,  N.W..  Suite  700.  The  Fax-On-Demand' 
telephone  number  is:  301-713-6905 

FEDERAL  REGISTER  PAGES  AND  DATES,  JUNE 


28509-28700 1 

28701-29462 2 

29463-29748 5 

29749-29958 6 

29959-30182 7 


30183-30456 8 

30457-30772 9 

30773-31046 12 

31047-31226 13 

31227-31370 14 


CFR  PARTS  AFFECTED  DURING  JUNE 

At  the  end  of  each  month,  the  Office  of  the  Federal  Register 
publishes  separately  a  List  of  CFR  Sections  Affected  (LSA),  which 
lists  parts  and  sectKxis  affected  by  documents  putalished  since  the 
revision  date  of  each  title. 
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Superintendent  of  Documents  Order  Form 


Ordsr  Proeeesmg  Code 

•7296 


NEW  EDITION 

Guide  to 
Record 
Retention 
Requirements 

in  the  Code  of 

Federal  Regulations  (CFR) 

Revised  January  1.  1994 

The  GUIDE  is  a  useful  reference  tool, 
compiled  from  agency  regulations,  designed  to 
assist  anyone  with  Federal  recordkeeping 
obligations. 

The  various  abstracts  in  the  GUIDE  tell  the 
user  (1)  what  records  must  be  kept,  (2)  who  must 
keep  them,  and  (3)  how  long  they  must  be  kept. 

The  GUIDE  is  formatted  and  numbered  to 
parallel  the  CODE  OF  FEDERAL  REGULATIONS 
(CFR)  for  uniformity  of  citation  and  easy 
reference  to  the  source  document. 

Compiled  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records 
Administration. 


Charge  your  order  ^^^B 
It's  easy!  PtB^Fl 

To  fax  your  orders  (202)  51 2-2250 


□  YES,  send  me subscriptions  to  1994  Guide  to  Record  Retention  Requirements  in  the  CFR, 

S/N  069-000-00056-8,  at  $20.00  ($25.00  foreign)  each. 


The  total  cost  of  my  order  is  $ 


..  (Includes  regular  shipping  and  handling.)  Price  subject  to  change. 


Company  or  personal  name 


Additional  address/attention  line 


Street  address 


City,  State.  Zip  code 


(Please  type  or  print) 


Check  method  of  payment: 

□  Check  payable  to  Superintendent  of  Documents 

□  GPO  Deposit  Account     I    I    I    I    I    I    I    I  ~  [J 

□  VISA      □  MasterCard      I     I     |     I  J  (expiration  date) 


J 


Thank  you  for  your  order! 


Daytime  phone  including  area  code 


4/94 


Purchase  order  number  (optional) 


Authorizing  signature 

Mail  to:  Superintendent  of  Docunnents 

P.O.  Box  371954,  Pittsburgh.  PA  15250-7954 


Federal  Register 
Document 
Drafting 
Handboolc 

A  Handbook  for 
Regulation  Drafters 

This  handbook  is  designed  to  help  Federal 
agencies  prepare  documents  for 
publication  in  the  Federal  Register.  The 
updated  requirements  in  the  handtxxjk 
reflect  recent  changes  in  regulatory 
development  procedures, 
document  format,  and  printing 
technology. 

Price  $5.50 


Superintendent  of  Documents  Publication  Order  Form 

Order  processing  code:   .5133  Charge  your  order. 

Its  easy! 

ications:  To  fax  your  ordora  and  inqulriea-(202)  512-2250 


1l  ll^d^  please  send  me  the  following  indicated  publii 


copies  of  DOCUMENT  DRAFnNG  HANDBOOK  at  $5.50  each.  S/N  069-000-00037-1 


1.  The  total  cost  of  my  order  is  $_ 


Foreign  orders  please  add  an  additional  25%. 


All  prices  include  regular  domestic  postage  and  handling  and  are  subject  to  change. 


Please  Type  or  Print 
2. 


(Company  or  personal  name) 


(Additional  address/attention  line) 


(Street  address) 


3.  Please  choose  method  of  payment: 

I I  Check  payable  to  the  Superintendent  of  Docimtents 

LJ  GPO  Deposit  Account        I    I    I     I    I    I     I    I"!""! 
LJ  VISA  or  MasterCard  Account 


(City.  State,  ZIP  Code) 

(  1 


(Daytime  phone  including  area  code) 

(Signature) 

4.  Mail  To:  New  Orders.  Superintendent  of  Documents,  P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


Thnnk  you  far  your  ord^rf 

(Credit  card  expiration  date) 

(ftov  12/91) 


Public  Laws 


104th  Congress,  1st  Session,  1995 


Pamohlet  Drints  of  public  laws,  otten  referred  to  as  slip  laws,  are  the  initial  pubhca tion  of  Federal 
KuSri  enactment  arid  are  printed  as  soon  as  possible  after  approval  by  the  President. 
SslaSJS  hiK  references  ap^ar  on  each  law.  Subscription  servKje  includes  all  public  laws. 

i^ul? irrlguWupon^^^^^         ^o^  ^^«  '^^^  ^"9^^'  ^^'  ^'°"'  '^^• 
MnrfividuaJ  laws  also  mav  be  purchased  from  the  Superintendent  of  Documents,  Washington  DC 
K5-9328^r^  varj.  SS  Reader  Aids  Section  of  the  Federal  Register  for  annour)cements  of 
newly  enacted  laws.) 


Ontor  ProcMnng  Cod* 

*  6216 


Superintendent  of  Documents  Subscriptions  Order  Form 


I    1  YES,  enter  my  subscription(s)  as  follows: 


Charge  your  ordw. 
Its  Easy! 


e:!^ 


To  fax  your  orders  (202)  512-2233 
.subscriptions  to  PUBUC  LAWS  for  the  104th  Congress,  1st  Session,  1995  for  $160  per  subscription. 


.  International  customers  please  add  25%.  Prices  include  regular  domestic 

postage  and  handling  and  are  subject  to  change. 


The  total  cost  of  my  order  is  $_ 


(Company  or  Personal  Name) 


(Please  type  or  print) 


(Additional  address/attention  line) 


Please  Choose  Method  of  Pliynient: 

[~~|  Check  Payable  to  the  Superintendent  of  Documents 
I     I  GPO  Deposit  Account         I — \ — I — I — I — I — I — '     ' — I 
I    I  VISA  or  MasterCard  Account 


(Street  address) 


D 


(City,  State,  ZIP  Code) 


(Credit  card  expiration  date) 


Thank  you  for 
your  order! 


(Ds^ime  phone  including  area  code) 


(Authorizing  Signatute) 


(1/95) 


(Purchase  Order  No.) 


YES    NO 
May  wc  make  your  name/address  available  to  other  mailers?  I — I    I — 1 


Mail  To:    New  Orders,  Superintendent  of  Documents 
P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


Microfiche  Editions  Available... 


Federal  Register 

The  Federal  Register  is  published  daily  in 
24x  microfiche  format  and  mailed  to 
subscrit)ers  the  following  day  via  first 
class  mail.  As  part  of  a  microfiche 
Federal  Register  subscription,  the  LSA 
(List  of  CFR  Sections  Affected)  and  the 
Cumulative  Federal  Register  Index  are 
mailed  monthly. 

Code  of  Federal  Regulations 

The  Code  of  Federal  Regulations, 
comprising  approximately  200  volumes 
and  revised  at  least  once  a  year  on  a 
quarterly  basis,  is  published  in  24x     • 
microfiche  format  and  the  current 
year's  volumes  are  mailed  to 
subscribers  as  issued. 


Microfiche  Subscription  Prices: 

Federal  Register: 

One  year:  $433.00 
Six  momhs:  $216.50 

Code  of  Federal  Regulations: 

Current  year  (as  issued):  $264.(X) 


Superintendent  of  Documents  Subscription  Order  Form 

Charge  your  order, 
tt's  easy! 


Ordar  Procaasing  Code: 

*5419 


D    YES,  enter  the  foUowing  indicated  subscriptions  in  24x  microfiche  format:  "^^  ^  y**"  *»"**"  <^2)  512-2233 

Federal  Register  (MFFR)  Q  One  year  at  $433  each         □  Six  months  at  $216.50 

. Code  of  Federal  Regulations  (CFRM5)     □  One  year  at  $264  each 


The  total  cost  of  my  order  is  $ . 


..  Price  includes 


regular  domestic  postage  and  handling  and  is  subject  to 
change.  International  customers  please  add  25%. 


(Company  or  personal  name) 


(Please  type  or  print) 


For  privacy,  ckcck  boi  below: 

Q  Do  not  make  my  name  available  to  other  mailers 

Check  method  of  payment: 

G  Check  payable  to  Superintendent  of  Documents 


(Additional  address/attention  line) 


(Street  address) 


□  GPO  Deposit  Account                                |      - 1_ 

□  VISA  □  MasterCard                      (expiration) 

II             1    1    1    1    1                             1    1    1 

(City,  State,  Zip  code) 


(Daytime  phone  including  area  code) 


(Purchase  order  no.) 


(Authorizing  signature)  lom 

Thank  you  for  your  order! 

Mail  to:    Superintendent  of  Docimients 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


Now  Available  Online 

through 

GPO  Access 

A  Service  of  the  U.S.  Government  Printing  Office 

Federal  Register 

Updated  Daily  by  6  a.m.  ET 


Easy,  Convenient, 
Inexpensive 

On  a  WAIS  server  v/ith  full  text 
and  graphics  through  Internet  using 
local  WAIS  Client  software  from  GPO 

Subscription  prices* 


Single  month  $35 
6  months  $200 
12  months       $375 


♦Prices  for  single  work  station; 
multiple  work  station  discounts  available 


Keeping  America 
Informed 


electronically! 


Use  the  Internet  or  Dial  In 

To  subscribe:  Telnet  swais.access.gpo.gov;  login  as  newuser,  no  password  < enter >;  or 
use  a  modem  to  call  (202)  512-1661,  type  swais,  <  enter  >;  at  login  prompt,  type  newuser, 

<  enter  > 


12/94 


See  Page  II  inside  any  issue  of  the  Federal  Register  for  additional  information 
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FEDERAL  REGISTER  Published  daily.  Monday  through  Fnday, 
(not  published  on  Satiirdays,  Sundays,  or  on  official  holidays),  by 
the  Office  of  the  Federal  Register.  National  Archives  and  Records 
Administration,  Washington.  DC  20408,  under  the  Federal  Register 
Act  (49  Stat.  500,  as  amended;  44  U.S.C.  Ch.  15)  and  the 
regulations  of  the  Administrative  Committee  of  the  Federal  Register 
(1  CFR  Ch.  I).  Distribution  is  made  only  by  the  Superintendent  of 
Documents,  U.S.  Government  Printing  Office,  Washington.  DC 
20402. 

The  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  by 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,- which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Parts  870, 871.  872. 873.  and  874 
RIN  3206-AQ79 

Federal  Employees'  Group  Life 
Insurance  Program:  Living  Benefits 

AGENCY:  Office  of  Personnel 
Management. 

ACTION:  Interim  regulations  with  request 
for  comments. 

summary:  The  Office  of  Personnel 
Management  (OPM)  is  issuing  interim 
regulations  to  implement  the  "FEGLI 
Living  Benefits  Act"  of  1994.  This  law 
requires  OPM  to  issue  regulations  which 
state:  that  under  the  Federal  Employees' 
Group  Life  Insurance  (FEGLI)  Program, 
basic  life  insurance  may  be  elected  to  be 
paid  to  an  insured  individual  who  is 
certified  as  terminally  ill  with  a  life 
expectancy  of  9  months  or  less;  that  an 
employee  may  elect  that  the  basic 
benefit  be  paid  in  total  or,  in  part  in 
multiples  of  $1,000;  that  annuitants  may 
elect  only  the  total  amount  of  basic;  that 
there  will  be  no  increase  in  the  actuarial 
value  of  the  benefit;  that  OPM  will  have 
an  Open  Season  of  at  least  8  weeks 
duration  beginning  prior  to  the  effective 
date  of  the  law,  during  which 
employees  who  are  not  currently 
enrolled  in  basic  may  elect  it;  and  that 
define  an  application  process. 

DATES:  These  interim  regulations  are 
effective  June  15,  1995.  Comments  must 
be  received  on  or  before  August  14, 
1995. 

ADDRESSES:  Send  written  comments  to 
Lucretia  F.  Myers,  Assistant  Director  for 
Insurance  Programs,  Retirement  and 
Insurance  Service,  Office  of  Personnel 
Management,  P.O.  Box  57,  Washington, 
DC  20044;  or  deliver  to  OPM,  Room 
3451, 1900  E  Street  NW.,  Washington. 
DC;  or  FAX  to  (202)  606-0633. 


FOR  FURTHER  INFORMATION  CONTACT: 
Faith  M.  Hannon,  (202)  606-0004. 
SUPPLEMENTARY  INFORMATION:  Public 
Law  103-409,  the  "FEGLI  Living 
Benefits  Act",  requires  OPM  to  regulate 
a  FEGLI  Open  Season  in  1995  of  at  least 
8  weeks  duration  prior  to  the  effective 
date  of  the  law,  July  25, 1995.  The  law 
also  requires  OPM  to  regulate  provisions 
for:  the  election  by  a  terminally  ill 
individual  covered  by  FEGLI  basic 
insurance  of  a  lump  sum  payment  of 
basic  insurance  as  a  Living  Benefit;  the 
reduction  of  the  Living  Benefit  so  that 
it  is  actuarially  equivalent  to  the  basic 
insurance  benefit  that  would  have  been 
paid  in  the  absence  of  a  Living  Benefit 
election;  and  an  application  process. 
These  interim  regulations  allow  OPM  to 
implement  the  statutory  requirements  of 
the  law  prior  to  its  effective  date. 

Open  Season 

The  interim  regulations  provide  that 
OPM  will  hold  a  9-week  FEGLI  Open 
Season  from  May  22,  1995,  through  July 
21,  1995.  The  Open  Season  will  be  of  9 
weeks  duration  to  allow  for  the  2  legal 
holidays  during  this  period.  During  this 
Open  Season,  employees  who  have 
waived  or  cancelled  basic  insurance  and 
who  are  not  excluded  from  eligibility  by 
law  or  regulation,  may  enroll  in  basic 
insurance  only.  Optional  insurance  may 
not  be  elected  or  increased  during  this 
Open  Season.  This  Open  Season  is 
limited  to  election  xjf  basic  insurance 
because  its  purpose  is  to  implement  the 
Living  Benefits  Act  which  only  applies 
to  basic  insurance. 

Employees  who  have  been  on  Leave 
Without  Pay  for  12  or  more  months, 
compensationers  who  have  been  on 
Leave  Without  Pay  for  12  or  more 
months,  and  annuitants,  may  not 
participate  in  this  Open  Season.  The 
law  specifically  limits  participation  in 
the  Open  Season  to  employees  as 
defined  by  section  8701(a)  of  title  5. 
United  States  Code. 

The  effective  date  of  basic  insurance 
elected  during  this  Open  Season  will  be 
the  first  day  of  the  first  pay  period 
beginning  on  or  after  the  date  the 
employing  office  received  the 
enrollment  form.  Unlike  in  previous 
Open  Seasons,  there  will  be  no 
requirement  for  the  employee  to  be  in  a 
pay  and  duty  status  for  the  enrollment 
elected  during  this  Open  Season  to 
become  effective.  The  legislative  intent 
of  this  law  clearly  was  to  make  a  Living 


Benefit  available  to  the  greatest  number 
of  eligible  employees  possible.  It  would 
be  contrary,  therefore,  to  the  intent  of 
the  law  to  require  that  employees  be  in 
a  pay  and  duty  status  before  the  Open 
Season  election  becomes  effective. 
However,  we  must  emphasize  that  it  is 
OPM's  firm  intent  to  have  a  pay  and 
duty  status  requirement  for  coverage 
elections  to  be  effective  in  any  and  aU 
future  FEGLI  Open  Seasons. 

An  election  during  this  Open  Season 
will  not  be  considered  a  first 
opportunity  to  enroll  for  purposes  of 
meeting  the  requirements  to  carry  life 
insurance  into  retirement.  In  order  to 
carry  coverage  elected  during  this  Open 
Season  into  retirement,  the  coverage 
must  be  in  effect  for  the  5  years  of 
service  immediately  preceding  the  date 
of  retirement,  or  for  the  entire  period(s) 
of  service  during  which  it  was  available, 
if  less  than  5  years. 

Living  Benefits 

Public  Law  103^09  requires  that 
terminally  ill  employees  who  have 
FEGLI  basic  insurance  be  allowed  tc 
elect  as  a  Living  Benefit  either  a  lump- 
sum payment  of  the  total  amount  of 
their  basic  insurance  or  a  partial 
payment  of  their  basic  insurance  in  a 
multiple  of  $1,000.  Eligible 
compensationers  and  annuitants  may 
only  elect  to  receive  a  lump-sum 
payment  of  the  total  amount  of  their 
basic  insurance.  The  law  also  defines  p 
terminally  ill  individual  as  one  who  ha  • 
been  certified  as  having  a  life 
expectancy  of  9  months  or  less.  The 
Living  Benefits  Act  does  not  apply  to 
and  has  no  effect  on  Optional  Insurance. 

This  interim  regulation  specifies  the 
parameters  of  the  total/partial 
requirements  of  the  law  and  also 
explains  that  a  Living  Benefit  election 
will  either  reduce  the  accidental  death 
and  dismemberment  coverage  upon  an 
effective  election  of  a  partial  Living 
Benefit  or  terminate  the  accidental 
death  and  dismemberment  coverage 
upon  an  effective  election  of  a  total 
Living  Benefit.  In  addition,  this 
regulation  describes  how  the  Basic 
Insurance  Amount  (BIA)  will  be 
reduced  in  proportion  to  the  amount 
elected  for  a  partial  Living  Benefit.  The 
remaining  BIA,  or  post-election  BIA, 
will  not  diange  after  the  computation  of 
the  partial  Living  Benefit  regardless  if 
there  is  a  change  in  other  circumstances, 
e.g.,  salary,  or  age.  When  the  insured 
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dies,  the  remaining  BIA  will  be 
multipUed  by  the  age  factor  that  was  in 
effect  at  the  time  the  completed  Living 
Benefit  application  was  received  by  the 
Office  of  Federal  Employees'  Group  Life 
Insurance  (OFEGLI)  in  order  to  compute 
the  final  payment  of  basic  insurance 
benefits. 

Once  an  insured  has  made  an 
effective  Living  Benefit  election,  that 
election  is  irrevocable.  In  addition,  an 
insured  may  make  only  one  Living 
Benefit  election.  That  is  to  say,  the 
insured  who  has  made  a  partial  Living 
Benefit  election  may  not  make  a 
subsequent  Living  Benefit  election  for 
any  portion  of  the  remaining  basic 
insurance. 

Assignments 

This  regulation  stipulates  that 
individuals  who  have  assigned  their 
insurance  under  the  authority  of  5 
U.S.C.  8706(e)  may  not  elect  a  Living 
Benefit  and  that  those  individuals  who 
have  elected  a  Living  Benefit  may  not 
assign  their  insurance. 

Actuarial  Reduction 

OPM  is  required  by  law  to  assure  that 
there  is  not  an  increase  in  the  actuarial 
value  of  the  benefit  paid.  This  is 
accomplished  by  regulating  that  the 
amount  of  Living  Benefit  payment  is 
actuarially  reduced  to  account  for  the 
amount  of  interest  lost  to  the 
Employees"  Life  Insurance  Fund  (Fund) 
and  the  time  difference  between  when 
the  Living  Benefit  payment  is  made  and 
when  the  death  benefits  would  have 
been  paid  in  the  absence  of  a  Living 
Benefit  election.  The  actuarial  reduction 
will  be  based  on  an  assumption  of  the 
interest  rate  and  the  time  period  that 
reflects  the  earlier  payment  date. 
Initially,  the  actuarial  reduction  will  be 
4.9  percent  of  the  benefit.  This  4.9 
percent  actuarial  reduction  factor  will 
change,  if  necessary,  after  Living 
Benefits  have  been  in  effect  long  enough 
to  analyze  the  experience.  Any  change 
in  the  actuarial  reduction  factor  will  be 
published  in  the  Federal  Register. 

Withholdings  and  Contributions 

This  interim  regulation  specifies  that 
the  withholdings  and  contributions  for 
-  basic  insurance  will  terminate  at  the 
end  of  the  pay  period  in  which  a  total 
Living  Benefit  election  is  effective.  The 
withholdings  and  contributions  for 
^basic  insurance  after  a  partial  Living 
Benefit  has  been  elected  will  be  based 
on  the  remaining  BIA  (post-election 
BIA)  in  effect  at  the  end  of  the  pay 
oenod  in  which  the  Living  Benefit 
election  is  effective.  A  Living  Benefit 
election  is  effective  on  the  date  the 


Living  Benefit  payment  check  is  cashed 
or  deposited. 

Application  Process 

OPM  is  required  by  law  to  regulate 
the  application  process.  Therefore,  this 
regulation  provides  how  an  insured 
individual  may  apply  for  the  Living 
Benefit  through  OFEGU  and  the 
subsequent  steps  that  need  to  occur  in 
order  for  a  Living  Benefit  to  be  paid. 
Only  the  insured  individual  may  make 
a  Living  Benefit  election.  No  one  else, 
e.g.,  a  spouse,  a  guardian,  or  someone 
with  a  power  of  attorney,  may  make  a 
Living  Benefit  election  on  the  insured's 
behalf.  It  also  explains  that,  if  the 
physician's  certification  of  the  nature  of 
the  illness  and  the  life  expectancy  of  the 
insured  are  not  sufficient  for  OFEGLI  to 
approve  or  disapprove  the  application, 
OFEGLI  may  request  additional  medical 
evidence  from  the  attending  physician. 
If  necessary,  OFEGLI  may  then  also 
request  a  medical  examination  of  the 
insured  at  OFEGLI's  expense. 

Additional  Information 

Detailed  guidance  will  be  provided  to 
agencies  and  employing  offices  through 
Benefits  Administration  Letters  (BAL's) 
and  Payroll  Office  Letters.  This 
information  and  guidance  will  address 
the  obligations  of  the  agencies  and 
employing  offices  in  the  administration 
of  the  Living  Benefit. 

OPM  believes  that,  at  this  time,  it  is 
required  to  withhold  10%  of  the  Living 
Benefit  payment  for  Federal  and/or 
State  taxes  unless  the  insured  requests 
on  the  application  that  the  amount  for 
taxes  not  be  withheld.  This  policy  is 
subject  to  change  if  applicable  tax  law 
or  regulations  change. 

Waiver  of  Notice  of  Proposed 
Rulemaking 

Pursuant  to  section  553(b)(3)(B)  of 
title  5  of  the  U.S.  Code,  I  find  that  good 
cause  exists  for  waiving  the  general 
notice  of  proposed  rulemaking.  OPM 
must  issue  regulations  to  implement 
Public  Law  103-409,  which  is  effective 
July  25, 1995.  In  addition,  employing 
offices  need  a  certain  amount  of  lead 
time  in  order  to  implement  the 
regulations  by  the  effective  date.  These 
concerns  make  it  impractical  to  publish 
proposed  regulations. 

Regulatory  Flexibility  Act 

I  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  the  regulations  primarily  affect 
individuals  currently  enrolled  under  the 
Federal  Employees'  Group  Life 
Insurance  Program  and  those  Federal 


employees  who  would  enroll  during 
this  mandated  Open  Season. 

List  of  Subjects 


5  CFR  Part  870 

Administrative  practice  and 
procedure.  Government  employees. 
Hostages,  Iraq,  Kuwait,  Lebanon,  Life 
insurance.  Retirement. 

5  CFR  Part  871 

Administrative  practice  and 
procedure.  Government  employees.  Life 
insurance,  Retirement. 

5  CFR  Part  872 

Administrative  practice  and 
procedure.  Government  employees,  Life 
insurance.  Retirement. 

5  CFR  Part  873 

Administrative  practice  and 
procedure.  Government  employees.  Life 
insurance.  Retirement. 

5  CFR  Part  874 

Government  employees.  Life 
insurance.  Retirement. 

Office  of  Personnel  Management. 

James  B.  King, 

Director. 

Accordingly,  OPM  is  amending  5  CFR 
parts  870,  871,  872,  873,  and  874  as 
follows: 

PART  870— FEDERAL  EMPLOYEES- 
GROUP  LIFE  INSURANCE  PROGRAM 

1.  The  authority  citation  for  part  870 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  8716;  §  870.202(c)  also 
issued  under  5  U.S.C.  7701(b)(2);  subpart  )  is 
also  issued  under  section  599C  of  Pub.  L. 
101-513, 104  Stat.  2064.  as  amended;  subfwrt 
K  is  also  issued  under  Pub.  L.  103-^09. 

2.  In  §  870.203,  paragraph  (e)  is  added 
to  read  as  follows: 

§  870.203    Effective  dates  of  Insurance. 

•         *         *         ♦         * 

(e)  An  open  enrollment  election  of 
basic  life  insurance  filed  during  the 
period  from  May  22,  1995,  through  July 
21, 1995,  is  effective  on  the  1st  day  of 
the  first  pay  period  beginning  on  or  after 
the  date  the  employing  office  received 
the  enrollment  form.  There  is  no 
requirement  to  be  in  a  pay  and  duty 
status  for  the  enrollment  to  be  effective. 

3.  In  §  870.204,  paragraph  (h)  is  added 
to  read  as  follows: 

§  870.204    Waiver  and  cancellation  of 
waiver  of  insurance  coverage. 
»         •         «         »         « 

(h)(1)  An  Open  Season  will  be  held 
ft-om  May  22,  1995,  through  July  21, 
1995,  during  which  time  employees 
otherwise  eligible  for  coverage  may 


cancel  their  existing  waivers  of  coverage 
by  affirmatively  electing  to  be  insured 
on  a  form  designated  by  OPM. 

(2)  An  employing  office  may  make  a 
determination,  within  6  months  after 
the  May  22,  1995,  through  July  21, 1995, 
Open  Season,  that  an  employee  was 
unable,  for  cause  beyond  his/her 
control,  to  cancel  his/her  then  existing 
waiver  of  coverage  by  affirmatively 
electing  to  be  insured  during  the  1995 
Open  Season.  The  employee  will  be 
permitted  to  submit  an  affirmative 
election  of  coverage  within  31  days  after 
he/she  is  advised  of  that  determination. 
Basic  life  insurance  coverage  in  that 
case  is  retroactive  to  the  1st  day  of  the 
first  pay  period  begiruiing  on  or  after 
July  21.1995. 

4.  In  §  870.301,  paragraph  (c)  is  added 
to  read  as  follows: 

§  870.301    Basic  Insurance  amount  (BIA). 

***** 

(c)  The  post-election  BIA  of  an 
employee  who  elected  a  partial  Living 
Benefit  is  the  BLA  as  of  the  date  OFEGLI 
received  the  completed  Living  Benefit 
application  reduced  by  the  percentage 
which  the  partial  lump-sum  payment 
represents  of  the  pre-election  BIA 
multiplied  by  the  age  factor  as  stated  in 
§  870.301(b)(rounded  up  or  down  to  the 
nearest  multiple  of  $1,000  or,  if  midway 
between  multiples,  to  the  next  higher 
multiple  of  $1,000).  The  post -election 
BIA  will  not  change  after  the  effective 
date  of  the  partial  Living  Benefit 
election.  For  purposes  of  computing  the 
payment  of  benefits  upon  the  death  of 
the  insured  individual  who  elected  a 
partial  Living  Benefit,  the  BIA  will  be 
multiplied  by  the  age  factor  in  effect  as 
of  the  date  OFEGLI  received  the 
completed  Living  Benefit  application. 

5.  Section  870.402  is  added  to  read  as 
follows:  » 

§  870.402    Withholdings  and  contributions 
following  a  Living  Benefits  election. 

(a)  The  basic  insurance  withholding 
for  an  insured  individual  who  has 
elected  a  total  payment  of  basic 
insurance  for  a  Living  Benefit  will  cease 
the  end  of  the  pay  period  in  which  the 
election  of  Living  Benefits  is  effective. 

(b)  The  amount  withheld  for  basic 
insurance  from  the  pay  of  an  insured 
employee  who  has  elected  a  partial 
Living  Benefit  will  be  based  on  the 
amount  of  BIA  remaining  after  the 
partial  Living  Benefit  election  is 
effective. 

(c)  The  amount  withheld  for  basic 
insurance  from  the  annuity  of  an 
annuitant  who  elected  a  partial  Living 
Benefit  as  an  employee  will  be  based  on 
the  amount  of  BIA  remaining  after  the 


partial  Living  Benefit  election  is 
effective. 

(d)  The  amount  withheld  for  basic 
insurance  from  the  compensation  of  a 
compensationer  who  elected  a  partial 
Living  Benefit  as  an  employee  will  be 
based  on  the  amount  of  BIA  remaining 
after  the  partial  Living  Benefit  election 
is  effective. 

6.  In  §870.501.  paragraph  (a)  is 
revised  to  read  as  follows: 

§  870.501    Termination  and  conversion  of 
insurance  coverage. 

(a)  Except  as  provided  in  §§  870.601 
and  870.701.  the  basic  insurance  of  an 
insured  employee  stops  on  the  date  of 
his/her  separation  from  the  service, 
subject  to  a  31 -day  extension  of  basic 
life  insurance  coverage,  or  on  the 
effective  date  of  a  full  Living  Benefits 
election. 
***** 

7.  In  §  870.601,  paragraphs  (c) 
introductory  text  and  (c)(4)  are  revised 
to  read  as  follows: 

$  870.601     EligiblHty  for  life  Insurance. 

***** 

(c)  An  individual  who  makes  an 
election  under  paragraph  (b)  of  this 
section  must  select  one  of  the  following 
options,  except  that  those  individuals 
who  have  elected  a  partial  Living 
Benefit  must  select  the  option  under 
paragraphs  (c)(1)  or  (c)(4)  of  this  section: 
*        *        •        •        * 

(4)  Continuation  or  reinstatement  of 
basic  life  insurance  coverage  with  no 
reduction  after  age  65.  and  with 
continuous  premiums  withheld  from 
annuity.  An  insured  individual  may 
cancel  an  election  under  paragraphs 
(c)(3)  or  (c)(4)  of  this  section  at  any  time, 
except  for  those  individuals  who  have 
elected  a  partial  Living  Benefit  as  an 
employee.  An  insured  individual  who 
has  elected  a  partial  Living  Benefit  may 
only  cancel  an  election  under  paragraph 
(c)(4)  of  this  section  if  he/she  is  electing 
to  terminate  the  insurance  under 
paragraph  (c)(1)  of  this  section. 
***** 

8.  In  §870.602  the  current  paragraph 
is  redesignated  as  paragraph  (a)  and 
paragraph  (b)  is  added  to  read  as 
follows: 

§  870.602    Amount  of  life  insurance. 

***** 

(b)  The  post-election  BIA  of  an 
annuitant  who  elected  a  partial  Living 
Benefit  as  an  employee  is  the  BLA  as  of 
the  date  OFEGLI  received  the  completed 
Living  Benefit  application  reduced  by 
the  percentage  which  the  partial  lump- 
sum payment  represents  of  the  pre- 
election BIA  multiplied  by  the  age  factor 
as  stated  in  §  870.301(b)  (rounded  up  or 


down  to  the  nearest  muhiple  of  $1,000 
or,  if  midway  between  multiples,  to  the 
next  higher  multiple  of  $1,000).  For  the 
purpose  of  computing  the  payment  of 
benefits  upon  the  death  of  an  insured 
annuitant  who  elected  a  partial  Living 
Benefit  as  an  employee,  the  BIA  will  be 
multiplied  by  the  age  factor  in  effect  as 
of  the  date  OFEGLI  received  the 
completed  Living  Benefit  application. 

9.  In  §870.701.  paragraphs  (c) 
introductory  text  and  (c)(4)  are  revised 
to  read  as  follows: 

§  870.701    Eligibility  for  life  insurance. 

***** 

(c)  An  individual  who  makes  an 
election  under  paragraph  (b)  of  this 
section  must  select  one  of  the  following 
options,  except  that  those  individuals 
who  have  elected  a  partial  Living 
Benefit  must  select  the  option  under 
paragraphs  (c)(1)  or  (c)(4)  of  this  section: 
***** 

(4)  Continuation  or  reinstatement  of 
basic  life  insurance  coverage  with  no 
reduction  after  age  65,  and  with 
continuous  premiums  withheld  from 
compensation.  An  insured  individual 
may  cancel  an  election  under 
paragraphs  (c)(3)  or  (c)(4)  of  this  section 
at  any  time,  except  for  those  individuals 
who  have  elected  a  partial  Living 
Benefit  as  an  employee.  An  insured 
individual  who  has  elected  a  partial 
Living  Benefit  may  only  cancel  an 
election  under  paragraph  (c)(4)  of  this 
section  if  he/she  is  electing  to  terminate 
the  insurance  under  paragraph  (c)(1)  of 
this  section. 
***** 

10.  In  §  870.702  the  current  paragraph 
is  redesignated  as  paragraph  (a)  and 
paragraph  (b)  is  added  to  read  as 
follows: 

§  870.702    Amount  of  life  insurance. 

***** 

(b)  The  post-election  BIA  of  a 
compensationer  who  elected  a  partial 
Living  Benefit  as  an  employee  is  the  BLA 
as  of  the  date  OFEGLI  received  the 
completed  Living  Benefit  application 
reduced  by  the  percentage  which  the 
partial  lump-sum  payment  represents  ol 
the  pre-election  BIA  multiplied  by  the 
age  factor  as  stated  in  §  870.301(b) 
(rounded  up  or  down  to  the  nearest 
multiple  of  $1 ,000  or,  if  midway 
between  multiples,  to  the  next  higher 
multiple  of  $1,000).  For  the  purpose  of 
computing  the  payment  of  benefits  upon 
the  death  of  an  insured  compensationei 
who  elected  a  partial  Living  Benefit  as 
an  employee,  the  BIA  will  be  multiplied 
by  the  age  factor  in  effect  as  of  the  date 
OFEGLI  received  the  completed  Living 
Benefit  application. 
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11.  In  §870.801  the  current  paragraph 
is  redesignated  as  paragraph  (a)  and 
paragraph  (b)  is  added  to  read  as 
follows: 

§870.801     Assignments. 
«         •         *         *         * 

(b)  If  an  individual  has  assigned  his/ 
her  insurance,  he/she  may  not  elect  a 
Living  Benent  and  if  an  individual  has 
elected  a  Living  Benefit,  he/she  may  not 
assign  his/her  insurance. 

12.  In  part  870,  subpart  K  is  added  to 
read  as  follows: 
Subpart  K— f  EGLI  Living  Benefits 

Sec. 

870.1101  Purpose. 

870.1102  Definitions. 

870.1103  Open  season. 

870.1104  Living  benefits. 

370.1105  Actuarial  reduction. 

870.1106  Withholdings  and  conU-ibutions 
for  basic  insurance. 

870.1107  Application  procedures. 

Subpart  K— FEGLI  Living  Benefits 

§870.1101     Purpose. 

This  subpart  sets  forth  the 
circumstances  under  which  employees 
may  enroll  in  basic  insurance  during  the 
1995  Open  Season  and  terminally  ill 
individuals  enrolled  in  basic  insurance 
may  elect  to  receive  a  payment  of  their 
basic  insurance  as  a  Living  Benefit  on  or 
after  July  25. 1995. 

§870.1102    Definitions. 

In  this  subpart — 

Effective  date  of  Living  Benefits 
election  means  the  date  on  which  the 
Living  Benefits  payment  is  cashed  or 
deposited. 

Terminally  ill  means  the  individual 
has  a  medical  prognosis  of  a  life 
expectancy  of  9  months  or  less. 

§870.1103    Open  season. 

(a)  An  Open  Season  will  be  held  from 
May  22. 1995,  through  July  21. 1995. 
during  which  time  an  employee  who 
has  waived  or  cancelled  basic  insurance 
and  is  not  excluded  from  eligibility  by 
law  or  under  §  870.202  of  subpart  B. 
may  enroll  in  basic  insurance  only. 
Optional  insurance  may  not  be  elected 
or  increased  during  this  Open  Season. 
Employees  who  have  been  on  Leave 
Without  Pay  for  12  or  more  months, 
compensationers  who  have  been  on 
Leave  Without  Pay  for  12  or  more 
months,  and  annuitants,  may  not 
participate  in  this  Open  Season, 
(b)  The  effective  date  of  basic 
insurance  elected  during  this  Open 
Season  is  the  1st  day  of  the  first  pay 
period  beginning  on  or  after  the  date  the 
employing  office  received  the 
enrollment  form.  There  is  no 
requirement  to  be  in  a  pay  and  duty 


status  for  the  enrollments  elected  during 
this  Open  Season  to  become  effective. 

§  870.1 1 04    Living  benefits. 

(a)  An  individual  who  is  covered  by 
basic  insurance  and  who  is  certified  as 
terminally  ill.  as  defined  in  §870.1102, 
may  elect  to  receive  a  lump-sum 
payment  of  basic  insurance  on  or  after 
July  25,  1995.  Only  the  insured 
individual  may  make  a  Living  Benefits 
election. 

(b)(1)  An  employee  may  elect  to 
receive  the  basic  insurance  in  total  or  in 
part,  in  a  muUiple  of  $1,000. 

(2)  A  compensationer  or  an  annuitant 
may  only  elect  to  receive  a  lump-sum 
payment  of  the  total  amount  of  basic 
insurance. 

(c)  If  the  employee  elects  to  receive  a 
partial  payment  of  basic  insurance,  the 
remaining  BIA,  the  post-election  BIA, 
will  be  reduced  in  proportion  to  the 
amount  of  basic  insurance  elected  as  a 
Living  Benefit,  as  prescribed  by  Pub.  L. 
103-409.  The  post-election  BLA  will  not 
change  after  the  effective  date  of  the 
partial  Living  Benefit  election.  Only  the 
basic  benefits  remaining  will  be  payable 
at  death. 

(d)(1)  If  the  employee  receives  the 
total  amount  of  basic  insurance  as  a 
Living  Benefit,  accidental  death  and 
dismemberment  coverage  will  terminate 
as  of  the  effective  date  of  election. 

(2)  If  the  employee  receives  a  partial 
payment  of  basic  insurance  as  a  Living 
Benefit,  accidental  death  and 
dismemberment  coverage  will  be 
reduced  to  equal  the  post-election  BIA. 

(e)  Once  an  election  of  Living  Benefits 
has  become  effective,  the  election  may 
not  be  revoked  and  no  further  election 
of  Living  Benefits  may  be  made. 

(f)  If  an  individual  has  assigned  his/ 
her  insurance,  he/she  may  not  elect  a 
Living  Benefit  and  if  an  individual  has 
elected  a  Living  Benefit,  he/she  may  not 
assign  his/her  insurance. 

§  870.1 1 0S    Actuarial  reduction. 

The  amount  of  basic  insurance  elected 
as  a  Living  Benefit  will  be  reduced  in 
order  to  produce  a  basic  insurance 
benefit  that  is  actuarially  equivalent,  to 
the  extent  practicable,  to  the  basic 
insurance  benefit  of  those  who  do  not 
elect  to  receive  a  Living  Benefit.  The 
actuarial  reduction  will  be  based  on 
assumptions  of  the  amount  of  interest 
lost  to  the  Fund  because  of  the  early 
payment  and  the  time  difference 
between  when  the  Living  Benefit 
payment  is  made  and  when  the  death 
benefits  would  have  been  paid  in  the 
absence  of  a  Living  Benefits  election. 


§870.1106    Withholdings  and  contributions 
for  basic  insurance. 

(a)  Withholdings  and  contributions 
for  basic  insurance  for  those  individuals 
who  receive  a  lump-sum  payment  of 
their  total  basic  insurance  as  a  Living 
Benefit  will  terminate  at  the  end  of  the 
pay  period  in  which  the  Living  Benefit 
election  is  effective. 

(b)  Withholdings  and  contributions 
for  basic  insurance  for  those  employees 
who  receive  a  lump-sum  payment  of  a 
partial  amount  of  their  basic  insurance 
as  a  Living  Benefit  will  be  reduced  in 
proportion  to  the  amount  of  benefit 
elected  and  will  be  based  on  the  post- 
election BIA  in  effect  at  the  end  of  the 
pay  period  in  which  the  Living  Benefit 
election  is  effective. 

§870.1107    Application  procedures. 

(a)  The  insured  individual  must 
request  information  on  Living  Benefits 
and  an  application  form  directly  from 
OFEGLI. 

(b)  The  insured  individual  must 
complete  the  first  part  of  the  application 
(General  Information)  and  have  his/her 
physician  complete  the  second  part  of 
the  application  (Physician's  Statement). 
The  insured  then  submits  the  completed 
application  directly  to  OFEGLI. 

(c)(1)  OFEGLI  will  review  the 
application  and  the  certification  by  the 
physician  of  the  nature  of  the  illness 
and  that  the  insured  is  terminally  ill, 
with  a  life  expectancy  of  9  months  or 
less. 

(2)  If  additional  information  is 
needed,  OFEGLI  will  contact  the 
insured  or  the  insured's  physician. 

(3)  Under  certain  circumstances, 
OFEGLI  may  require  a  medical 
examination  prior  to  making  an 
approval  decision.  In  these  cases, 
OFEGLI  will  be  financially  responsible 
for  the  cost  of  the  medical  examination. 

(d)(1)  If  the  application  is  approved, 
OFEGLI  will  send  the  insured  a  check 
for  the  Living  Benefit  payment  and  an 
explanation  of  benefits.  In  addition, 
once  the  payment  has  been  cashed  or 
deposited,  OFEGLI  will  send 
explanations  of  benefits  to  the  insured's 
employing  office  and  payroll  office  so 
that  they  will  change  basic  insurance 
withholdings  and  contributions  in 
accordance  with  §870.1106. 

(2)  If  the  application  is  not  approved. 
OFEGLI  will  notify  the  insured 
individual  and  the  employing  office. 
The  decision  will  not  be  subject  to 
administrative  review.  However,  the 
insured  individual  may  reapply  at  a 
later  date  if  future  circumstances 
warrant. 


PART  871— STANDARD  OPTIONAL 
LIFE  INSURANCE 

13.  The  authority  citation  for  part  871 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  8716. 

14.  In  §871.501,  paragraph  (a)  is 
revised  to  read  as  follows: 

§  871 .501    Termination  and  conversion  of 
Insurance. 

(a)  The  standard  optional  insurance  of 
an  insured  person  stops  when  his/her 
basic  insurance  stops  as  provided  in 
§  870.501  of  this  chapter,  subject  to  a  31- 
day  extension  of  standard  optional  life 
insurance  coverage,  except  when  the 
basic  insurance  stops  due  to  a  full 
Living  Benefits  election,  in  which  case 
the  standard  optional  insurance  will 
continue  unless  voluntarily  cancelled 
by  the  insured. 


PART  872— ADDITIONAL  OPTIONAL 
LIFE  INSURANCE 

15.  The  authority  citation  for  part  872 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  8716. 

16.  In  §  872.501.  paragraph  (a)  is 
revised  to  read  as  follows: 

§  872.501    Termination  and  conversion  of 
insurance. 

(a)  The  additional  optional  insurance 
of  an  insured  person  stops  when  his/her 
basic  insurance  stops  as  provided  in 
§870.501  of  this  chapter,  subject  to  a  31- 
day  extension  of  additional  optional 
insurance  coverage,  except  when  the 
basic  insurance  stops  due  to  a  full 
Living  Benefits  election,  in  which  case 
the  additional  optional  insurance  will 
continue  imless  voluntarily  cancelled 
by  the  insured. 


PART  873— FAMILY  OPTIONAL  LIFE 
INSURANCE 

17.  The  authority  citation  for  part  873 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  8716. 

18.  In  §  873.501,  paragraph  (a)  is 
revised  to  read  as  follows: 

§  873.501    Termination  and  conversion  of 
Insurance. 

(a)  The  family  optional  insurance  of 
an  insured  person  stops  when  his/her 
basic  insurance  stops  as  provided  in 
§  870.501  of  this  chapter,  subject  to  a  31- 
day  extension  of  family  optional 
insurance  coverage,  except  when  the 
basic  insurance  stops  due  to  a  full 
Living  Benefits  election,  in  which  case 
the  family  optional  insurance  will 


continue  unless  voluntarily  cancelled 
by  the  insured. 


PART  874— ASSIGNMENT  OF  LIFE 
INSURANCE 

19.  The  authority  citation  for  part  874 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  8716, 

20.  In  §874.201,  paragraph  (g)  is 
added  to  read  as  follows: 

§  874.201    Assignments  permitted. 

*        *        »        *        » 

(g)  An  insured  individual  who  has 
elected  a  Living  Benefit  may  not  assign 
his/her  insurance  and  an  insured 
individual  who  has  assigned  his/her 
insurance  may  not  elect  a  Living 
Benefit. 
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DEPARTMENT  OF  AGRICULTURE 

Federal  Crop  Insurance  Corporation 

7  CFR  Part  457 
RIN  0563-AA96 

Common  Crop  Insurance  Regulations; 
Nursery  Crop  Insurance  Provisions 

AGENCY:  Federal  Crop  Insurance 
Corporation,  USDA. 
ACTION:  Final  rule. 

SUMMARY:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  hereby  adopts 
regulations  for  specific  crop  provisions 
to  insure  nursery  plants.  These 
provisions  will  supplement  the 
Common  Crop  Insurance  Policy  Basic 
Provisions  which  contains  standard 
terms  and  conditions  common  to  most 
crops.  The  intended  effect  of  this  rule  is 
to  move  specific  crop  provisions  for 
insuring  nursery  from  the  Nursery  Crop 
Insurance  Regulations  (7  CFR  part  406) 
to  the  Common  Crop  Insurance  Policy 
(§  457.8)  for  ease  of  use  by  the  public 
and  conformance  among  policy  terms, 
and  to  add  a  nursery  frost,  freeze,  and 
cold  damage  exclusion  option  to  better 
meet  the  needs  of  the  insured. 
EFFECTIVE  DATE:  June  15,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Diana  Moslak,  Federal  Crop  Insurance 
Corporation,  U.S.  Department  of 
Agriculture,  Washington,  DC  20250. 
Telephone  (202)  254-8314. 
SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  under  United 
States  Department  of  Agriculture 
("USDA")  procedures  established  by 
Executive  Order  12866  and 


Departmental  Regulation  1512-1.  This 
action  constitutes  a  review  as  to  the 
need,  currency,  clarity,  and 
effectiveness  of  these  regulations  under 
those  procedures.  The  sunset  review 
date  established  for  these  regulations  is 
June  1,  2000. 

This  rule  has  been  determined  to  be 
"not  significant"  for  the  purposes  of 
Executive  Order  12866  and,  therefore, 
has  not  been  reviewed  by  the  Office  of 
Management  and  Budeet  ("OMB"). 

The  information  collection  or  record- 
keeping requirements  contained  in  these 
regulations  (7  CFR  part  457)  were 
submitted  to  OMB  in  accordance  with 
the  provisions  of  44  U.S.C.  3501  et  seq., 
and  have  been  assigned  OMB  control 
number  0563-0050. 

It  has  been  determined  under  section 
6(a)  of  Executive  Order  12612, 
Federalism,  that  this  rule  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment.  The  policies  and 
procedures  contained  in  this  rule  will 
not  have  a  substantial  direct  effect  on 
states  or  their  political  subdivisions,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

This  regulation  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  This  action 
reduces  the  paperwork  burden  on  the 
insured  and  the  reinsured  company. 
Therefore,  this  action  is  determined  to 
be  exempt  from  the  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  605) 
and  no  Regulatory  Flexibility  Analysis 
was  prepared. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  require  intergovernmental 
consultation  with  state  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015,  subpart  V,  pubUshed  at  48  FR 
29115,  June  24,  1983. 

The  Office  of  the  General  Coimsel  has 
determined  that  these  regulations  meet 
the  applicable  standards  provided  in 
subsections  (2)(a)  and  2(b)(2)  of 
Executive  Order  12778.  The  provisions 
of  this  rule  will  preempt  state  and  local 
laws  to  the  extent  such  state  and  local 
laws  are  inconsistent  herewith.  The 
administrative  appeal  provisions 
located  at  7  CFR  part  400.  subpart  J  or 
promulgated  by  the  National  Appeals 
Division,  whichever  is  applicable,  must 
be  exhausted  before  judicial  action  may 
be  brought. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
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Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

By  separate  rule,  FQC  will  amend  7 
CFR  part  406  to  restrict  the  crop  years 
ot  application  to  those  prior  to  the  crop 
year  for  which  this  rule  will  be  effective. 
FCIC  will  terminate  the  provisions  of 
the  present  policy  at  the  end  of  the  crop 
year  and  later  remove  that  part. 

On  Friday,  January  27. 1995,  FCIC 
published  a  notice  of  proposed 
rulemaking  in  the  Federal  Register  at  60 
FR  5339  proposing  to  revise  the 
Common  Crop  Insurance  Regulations  by 
adding  new  provisions  for  nursery  crop 
insurance. 

Following  publication  of  the  proposed 
rule,  the  public  was  afforded  30  days  to 
submit  written  comments,  data,  and 
opinions.  The  comments  received  and 
FCIC  responses  are  as  follows: 

Comment:  One  comment  received 
from  an  insurance  company  disagreed 
with  using  the  insured's  wholesale  price 
list  in  determining  the  insurance 
coverage  rather  than  using  the  projected 
market  price  because: 

(1)  The  proposed  rule  ties  price  levels 
(i.e..  "monthly  market  value")  to 
growers'  wholesale  price  lists,  while  the 
Federal  Crop  Insurance  Reform  Act  of 
1994  (Act)  ties  price  levels  to  projected 
market  prices.  Wholesale  price  lists 
represent  offers;  however,  market  prices 
represent  offers  and  acceptance.  It  was 
questioned  whether  FCIC  had  the 
authority  to  determine  that  wholesale 
price  lists  are  the  "projected  market 
prices"  when:  (a)  FQC  has  never  seen 
and  never  validated  such  price  lists;  (b) 
they  are  not  the  product  of  independent 
economic  forces  or  analysis;  and  (c)  they 
are  the  estimates  of  insureds  who  have 
an  economic  interest  in  inflating  the 
prices  on  their  wholesale  price  lists.  The 
company  beheves  that  allowing  each 
grower  to  define  his  or  her  own  market 
price  by  quoting  an  offering  price 
invites  fraud;  and 

(2)  The  Act  requires  FCIC,  not 
individual  growers,  to  determine 
"projected  market  price".  The  company 
acknowledged  that  FCIC  has  the 
authority  to  determine  that  a  grower's 
wholesale  price  list  is  the  "projected 
market  price"  but  questions  whether 
this  is  a  lawful  exercise  of  that 
authority.  It  was  recommended  that 
FCIC  base  the  price  level  for  nxu-sery 
crops  on  the  actual  market  price  at  the 
time  of  harvest  (as  determined  by  the 
Corporation). 

Response:  FCIC  believes  using  the 
growers'  wholesale  price  lists  to 
establish  the  projected  market  prices 
does  not  violate  the  Act  because  the  Act 
authorizes  the  Corporation  to  determine 
the  wholesale  market  price  as  the 


projected  market  price.  Due  to 
numerous  varieties  of  nursery  plants 
eligible  for  insurance,  FQC  believes  that 
it  is  impractical  to  establish  a  price  for 
each  insured  plant  in  the  various  states 
prior  to  the  crop  year.  FCIC  will 
determine  whether  the  wholesale 
market  price  of  the  plant  is  reasonable 
before  accepting  it  as  the  projected 
market  price.  The  Federal  Crop 
Insurance  Corporation  will  investigate 
options  on  how  nursery  prices  should 
be  established  for  the  1997  crop  year. 
Therefore,  FCIC  does  not  believe  that  it 
is  necessary  to  change  these  provisions 
at  this  time. 

Comment:  One  comment  received 
from  an  insurance  company  disagreed 
with  the  elimination  of  the  10  percent 
reduced  valuation  in  subsection  l.(a) 
(definition  of  "Amount  of  insurance"). 
The  company  stated  that  the  10  percent 
value  reduction  must  remain  in  the 
policy  to  account  for  salvage  valuation 
because  many  damaged  plants  can  be 
restored  to  marketability  or  the  Standard 
Reinsurance  Agreement  should  be 
amended  to  reimburse  insurance 
companies  for  this  change.  A  concern 
was  raised  that  deletion  of  the  10 
percent  reduction  would  result  in 
increased  premiums  to  insureds. 

Response:  The  10  percent  reduction 
was  originally  incorporated  to  eliminate 
costs  for  packing,  shipping,  sales 
commissions  and  other  expenses  that 
would  not  be  incurred  due  to  the  loss. 
The  proposal  to  eliminate  this  10 
percent  reduction  was  made  to  offset  the 
expense  of  disposing  of  the  destroyed 
inventory.  However,  eliminating  the  10 
percent  factor  would  increase  premium 
by  10%  to  cover  the  additional  liability. 
No  data  is  available  at  this  time  to 
determine  if  the  costs  of  inventory 
disposal  approximates  the  amount  of 
10%.  Therefore,  FQC  agrees  that  the  10 
percent  reduced  valuation  should 
remain  in  the  nursery  provisions  and 
has  amended  the  provisions 
accordingly. 

Comment:  One  comment  received 
from  an  insurance  company  requested 
the  term  "Annual  loss  deductible" 
contained  in  subsection  l.(b)  be 
changed  to  "Crop  year  loss  deductible". 

Response:  FCIC  agrees  with  the 
comment  and  has  adopted  this  change. 

Comment:  One  comment  received 
from  an  insurance  company  suggested 
that  the  word  "unit"  be  removed  from 
the  definition  of  "Field  market  value  A" 
in  subsection  l.(e)  and  from  the 
definition  of  "Field  market  value  B"  in 
subsection  l.(f)  because  it  is  redundant 
and  invites  the  unintended 
interpretation  that  field  market  value  A 
and  field  market  value  B  include  both 
insured  and  uninsured  plants. 


Response:  FCIC  agrees  with  this 
comment.  FCIC  has  added  "insurable 
plants"  or  "insured  plants"  to  the  term 
to  clarify  these  provisions. 

Comment:  One  comment  received 
from  an  insurance  company  suggested 
the  definition  of  "Standard  nursery 
containers"  contained  in  subsection 
l.(n)  be  changed  to  read  as  follows: 
"Rigid  containers  not  less  than  three  (3) 
inches  across  the  smallest  dimension 
which  are  commercially  sold  to 
nurseries,  and  for  the  plant  contained, 
are  appropriate  in  size  with  the  proper 
drainage  holes  and  used  in  conjunction 
with  an  appropriate  growing  medium". 
Justification  for  this  change  was  that  too 
often  growers  permit  plants  to  become 
root  bound  or  use  containers  with 
drainage  holes  that  are  too  high  or  too 
low  for  the  plant  or  use  an  inappropriate 
growing  medium.  The  company  stated 
that  FCIC  should  make  clear  that 
insurance  does  not  attach  unless  all  of 
these  conditions  are  satisfied. 

Response:  FCIC  agrees  with  the 
comment  and  has  modified  the 
provisions  with  language  similar  to  that 
recommended. 

Comment:  One  comment  received 
from  a  national  trade  organization  for 
the  nursery  industry  strongly  disagreed 
with  the  proposed  definition  of 
"Standard  Nursery  Containers"  which 
excludes  trays  and  cellpacks.  This 
organization  stated  that  trays  and  cell 
packs  are  indeed  standard  containers  for 
a  large  segment  of  the  nursery  industry 
and  that  many  trays,  fiats,  and  cell 
packs  are  larger  than  three  inches  across 
the  smallest  dimension.  FCIC  was  urged 
to  reconsider  the  proposed  definition  to 
explicitly  incorporate  flats,  trays,  and 
cell  packs. 

Response:  FQC  disagrees  with  this 
comment.  These  types  of  containers  are 
not  insurable  under  the  nursery  policy. 
The  nursery  policy  is  based  on  plants 
grown  in  standard  nursery  containers 
not  less  than  three  (3)  inches  across  the 
largest  dimension  at  the  top  of  the 
container.  FCIC  will  study  the  feasibility 
of  insuring  nursery  plants  grown  in 
other  types  of  containers  for  the  1997 
crop  year.  Therefore,  FCIC  does  not 
believe  that  it  is  necessary  to  amend 
these  provisions  at  this  time. 

Comment:  One  comment  received 
from  an  insurance  company  suggested 
that  subsection  6.(d)  be  amended  to 
specify  that  insurers  have  no  duty  or 
contractual  obligation  to  consent  to  a 
revision  of  the  nursery  plant  inventory 
summary.  The  company  also 
recommended  that  paragraphs  6. (d)(1) 
and  6.(d)(2)  be  deleted.  The  company 
stated  that  an  inspection  should  be 
made  before  insurance  attaches  on  any 
proposed  increase  in  inventory  and  that 


because  an  insurer  has  no  duty  to  accept 
a  proposed  increase,  it  should  have  no 
duty  to  inspect  it.  The  company  stated 
that  the  policy  should  state  that  a 
refusal  to  inspect  constitutes  a  refusal  to 
accept  a  proposed  increase. 

Response:  FCIC  disagrees  with  the 
comment.  The  proposed  provisions  do 
not  require  an  insurer  to  make  an 
inspection  in  some  cases.  However,  an 
inspection  is  necessary  for  insurance  to 
attach  if  the  conditions  of  paragraphs 
6(0(1)  and  6(0(2)  apply.  FCIC  believes 
removing  paragraphs  6(0(1)  and  6(0(2) 
would  require  the  insured  to  request  an 
inspection  for  any  inventory  increase. 
Therefore,  FCIC  does  not  believe  that  it 
is  necessary  to  amend  these  provisions. 

Comment:  One  comment  received 
from  an  insurance  company  stated  that 
■  the  proposed  nursery  regulations  do  not 
contain  provisions  for  the  inclusion  of 
an  amount  for  operating  and 
administrative  expenses  in  the 
calculation  of  premium  and,  therefore, 
are  in  violation  of  the  Federal  Crop 
Insurance  Corporation  Reform  Act  of 
1994. 

Response:  FCIC  disagrees  with  this 
comment.  All  information  concerning 
subsidies,  including  the  producer 
premium  subsidy  and  administrative 
expenses,  is  contained  in  the  actuarial 
table.  Therefore,  FCIC  does  not  believe 
that  it  is  necessary  to  amend  these 
provisions. 

Comment:  One  comment  received 
from  an  FCIC  Regional  Service  Office 
suggested  that  subsection  8. (a), 
paragraph  (4)  be  amended  to  read  as 
follows:  "Are  grown  in  standard  nursery 
containers  (not  planted  in  the  ground), 
at  least  three  (3)  inches  across  the 
smallest  dimension  unless  provided  for 
on  the  actuarial  table."  Justification  for 
this  change  was  that  many  requests  to 
insure  trays  or  "flatted  stock"  containers 
with  multiple  plantings  have  been 
received.  To  alleviate  the  time  and 
personnel  needed  to  process  the  number 
of  written  agreements,  the  actuarial 
table  could  authorize  such  coverage. 
Response:  FCIC  disagrees  with  this 
comment.  The  nursery  policy  does  not 
allow  insuring  trays  or  "flatted  stock" 
containers  with  multiple  plantings. 
Only  plants  growrn  in  standard  nursery 
containers  that  are  at  least  three  (3) 
inches  across  the  largest  dimension  at 
the  top  of  the  container  are  insurable. 
FCIC  will  study  the  feasibility  of 
providing  insurance  coverage  for 
nursery  plants  not  grown  in  standard 
nursery  containers  for  the  1997  crop 
year.  Therefore,  FCIC  has  amended  the 
proposed  provisions  to  delete  the 
availability  of  written  agreements  for 
such  plants. 


Comment:  One  comment  from  a 
national  trade  organization  for  the 
nursery  industry  expressed  concern  that 
as  many  of  5.000  or  more  plant  species 
are  commercially  produced  by  nursery 
growers,  yet  the  Nursery  Eligible  Plant 
Listing  for  the  1994  crop  year  contained 
only  494  species.  The  organization 
urged  FCIC  to  expand  the  Nursery 
Eligible  Plant  Listing  as  soon  as  possible 
and  stated  that  until  the  listing  is  more 
inclusive,  the  nursery  program  will 
remain  unattractive  to  a  sizable  segment 
of  the  industry. 

Response:  The  Nursery  Eligible  Plant 
Listing  was  amended  for  the  1995  crop 
year  and  will  be  amended  for  the  1996 
crop  year  to  include  additional  plant 
species.  FQC  is  continuing  to  work  with 
nursery  experts  to  evaluate  additional 
plant  species  that  may  be  added  to  this 
listing. 

Comment:  One  comment  was  received 
from  an  insurance  company  regarding 
paragraphs  lO.(a)  (3)  and  (4)  which 
specify  that  insects  and  plant  disease 
are  insured  causes  of  loss.  The  company 
stated  that:  (a)  the  only  insect  and  plant 
disease  that  should  be  insured  against 
are  those  determined  by  a  state 
department  of  agriculture  or  an 
accredited  agriculture  college  in  the 
state  to  be  an  unprecedented  affliction 
in  that  state  to  that  plant  and  for  which 
no  effective  control  is  available,  because 
most  insect  and  plant-disease  losses  are 
the  result  of  poor  nursery  practices;  and 
(b)  paragraphs  lO.(a)  (3)  and  (4)  should 
make  it  clear  that  policyholders  have  an 
obligation  to  keep  all  receipts  for 
purchases  of  sprays  and  maintain 
spraying  records. 

Response:  FCIC  disagrees  with  the 
comment.  The  crop  provisions  already 
exclude  damage  due  to  insufficient  or 
improper  appHcation  of  pest  and 
disease  control  measures.  The  Common 
Crop  Insurance  Policy  Basic  Provisions, 
to  which  the  Nursery  Crop  Provisions 
attach,  exclude  losses  due  to  failure  to 
follow  recognized  good  practices,  and 
also  require  policyholders  to  maintain 
records.  Therefore,  FCIC  does  not 
believe  that  it  is  necessary  to  amend 
these  provisions. 

Comment:  One  comment  received 
firom  an  insurance  company  disagreed 
with  providing  coverage  specified  in 
paragraph  10. (a)(9)  for  failure  or 
breakdown  of  frost/fr-eeze  protection 
equipment  or  facilities  due  to  direct 
damage  to  such  equipment  or  facilities 
from  an  insurable  cause  of  loss.  The 
company  questioned  how  the  loss 
adjuster  is  to  determine:  that  "direct 
damage"  caused  the  loss  if  protection 
equipment  or  facilities  were  not 
properly  maintained;  whether  the 
proximate  cause  of  the  loss  was  from 


owner  negligence  or  insurable  causes,  or 
if  from  both,  how  the  adjuster  makes 
allowance  for  contributory  negligence; 
and  that  the  plants  are  damaged  within 
72  hours  after  the  failure  of  the 
equipment  or  facilities.  For  the  reasons 
stated  above,  it  was  recommended  that 
paragraph  10.(a)(9)  be  deleted  in  its 
entirety  and  paragraph  10. (b)(5)  be 
amended  to  delete  the  clause  "unless 
due  to  an  insured  cause  of  loss." 

Response:  FQC  disagrees  with  this 
comment.  The  intent  of  the  Nursery 
Crop  Provisions  is  to  protect  the 
producer  from  unavoidable  causes  of 
loss.  Therefore,  failure  or  breakdown  of 
the  frost/freeze  protection  equipment  or 
facilities  due  to  an  unavoidable 
insurable  cause  of  loss  will  be  covered. 
It  is  the  loss  adjuster's  responsibility  to 
determine  whether  an  insurable  cause  of 
loss  directly  caused  the  damage  in 
accordance  with  loss  adjustment 
procedure  approved  by  FCIC. 

Comment:  One  comment  received 
from  an  insurance  company  stated  that 
because  nursery  plants  are  portable, 
section  1 1  should  require  that  the 
insurer's  permission  to  dump  be  in 
writing  and  signed  by  a  loss  adjuster 
and  should  require  the  insured  to 
identify,  in  advance,  the  location  where 
plants  will  be  dumped  and  require  the 
insured  to  keep  dumping  records. 

Response:  Section  1 1  requires  the 
insured  to  obtain  written  consent  from 
the  insurer  prior  to  destroying,  selling  or 
otherwise  disposing  of  any  plant 
inventory  that  is  damaged.  Further,  the 
Common  Crop  Insurance  Policy  Basic 
Provisions  already  require  the  insured 
to  keep  records  of  the  disposition  of  the 
crop.  FCIC  will  study  and  address  this 
issue  for  the  1997  crop  year.  Therefore, 
for  the  reasons  stated.  FCIC  does  not 
believe  that  it  is  necessary  to  amend 
these  provisions. 

Comment:  Two  comments  were 
received  requesting  that  insurance  be 
allowed  to  attach  to  nursery  inventory 
that  produce  edible  berries,  fruits,  or 
nuts  as  follows: 

(1)  One  comment  received  from  a 
national  trade  oi^anization  for  the 
nursery  industry  stated  that  the 
production  and  irrigation  practices  for 
nursery  plants  that  are  produced  as 
entire  plants  for  subsequent  sale  to 
others,  where  the  purchaser's  intent  is 
to  use  the  plants  to  produce  edible 
berries,  fruits,  and  nuts  for  market  are 
similar  to  the  production  and  irrigation 
practices  for  ornamental  plant  types. 
The  organization  strongly  urged  FQC  to 
allow  insurance  coverage  for  nursery 
plants  that  are  produced  for  the 
wholesale  market  as  entire  plants,  and 
not  for  berry,  fruit,  or  nut  sales;  and 
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(2)  One  comment  received  from  an 
FQC  Regional  Service  Office  requested 
that  insurance  be  allowed  to  attach  to 
plants  that  produce  edible  berries, 
fruits,  or  nuts  due  to  numerous  requests 
to  insure  such  plants. 

Response:  FCIC  disagrees  wi\h  these 
comments.  These  plants  are  primarily 
hardwoods  with  tap  roots.  The  roots  are 
usually  severed  or  otherwise  constricted 
and  stressed  when  the  tree  is  placed 
into  a  container.  These  trees  are  usually 
grafted  as  well.  When  stressed,  disease 
can  more  easily  attack  these  trees 
through  the  roots  or  the  graft.  Nursery 
operators  cannot  assess  the  quality  of 
the  merchandise  and  may  not  be  aware 
of  the  tree  condition  if  the  trees  are 
purchased  from  a  supplier,  nor  can  the 
insurer  who  accepts  the  risk.  FQC  will 
study  the  feasibility  of  providing 
insurance  on  these  types  of  plants  for 
the  1997  crop  year.  Therefore,  FCIC 
does  not  believe  that  it  is  necessary  to 
amend  these  provisions  at  this  time. 
Comment:  One  comment  received 
from  a  national  trade  organization  for 
the  nursery  industry  questioned  the 
reasoning  for  and  disagreed  with  the 
proposed  clarification  that  stock  plants 
used  for  reproduction,  growing  cuttings, 
air  layering  or  propagating  will  not  be 

insured. 

Response:  The  intent  of  the  nursery 
crop  insurance  policy  is  to  provide 
coverage  for  nursery  plants  that  are 
grown  to  be  sold  as  entire  plants. 
Premium  rates  have  been  established  on 
this  basis.  Therefore,  FCIC  does  not 
believe  that  it  is  necessary  to  amend 
subsection  8.(h). 

Comment:  One  comment  from  a 
national  trade  organization  for  the 
nursery  industry  expressed  concern 
regarding  the  requirement  that  the 
insured  must  report  monthly  market 
values  of  nursery  inventory.  The 
organization  perceived  this  as 
excessively  burdensome  and,  thus,  a 
strong  disincentive  to  the  purchase  of 
crop  insurance. 

Response:  FCIC  agrees  that  this 
requirement  is  time  consuming  and 
costly  for  all  parties.  However,  since 
indemnity  payments  are  based  on  the 
monthly  market  values,  the  insured 
must  continue  to  provide  the  reports 
until  an  alternative  method  is  derived. 
FCIC  will  study  alternative  methods  to 
offer  nursery  insurance  coverage  that 
may  eliminate  this  requirement. 
Therefore,  FCIC  does  not  believe  that  it 
is  necessary  to  delay  implementation  of 
these  provisions  at  this  time. 

In  addition  to  the  changes  indicated 
in  the  responses  to  comments,  FCIC  has 
determined  that: 

1.  Subsections  1.  (d),  (e),  (f),  and  (i), 
subsection  7. (a)  paragraph  (3), 


subsection  7. (a)  paragraph  (3),  and 
subsection  12.(a)  paragraph  (l)(ii) 
reference  the  10%  reduced  valuation 
due  to  the  comment  above  regarding 
subsection  l.(a).  FCIC  has  amended 
these  provisions  accordingly. 

2.  Subsection  1.  (h)  and  (n), 
definitions  of  "Largest  dimension"  and 
"Standard  nursery  containers"  is 
amended  to  clarify  that  standard 
nursery  containers  must  be  at  least  three 
(3)  inches  across  the  largest  dimension 
at  the  top  of  the  container.  This  will  be 
consistent  with  the  nursery  industry 
definition  of  the  largest  dimension  and 
standard  nursery  containers. 

3.  Section  6  is  amended  to:  (1)  Allow 
an  insured  to  revise  the  Nursery  Plant 
Inventory  Summary  after  the  sales 
closing  date  to  add  plants  not  listed  on 
the  Nursery  Plant  Listing,  if  the  insured 
requested  a  written  agreement  to  insure 
such  plants  by  the  sales  closing  date  and 
it  has  been  offered  and  accepted;  (2) 
allow  the  insured  to  revise  the  Nursery 
Plant  Inventory  Summary  to  correct  or 
change  the  value  of  the  insurable 
inventory  if  a  new  plant  species  is  being 
added  which  was  not  originally 
reported  on  the  nursery  plant  inventory 
summary  without  regard  to  the  10%/ 
$25,000  limitation;  and  (3)  remove  the 
restriction  requiring  th^  the  increase  in 
inventory  value  must  have  been  due  to 
a  quantity  change. 

4.  Subsection  9.(b)  is  amended  to 
clarify  that  the  date  of  final  adjustment 
of  a  loss  on  the  unit,  when  the  total 
indemnities  paid  for  the  unit  equal  the 
amount  of  insurance  for  that  unit  is  one 
of  the  events  that  ends  the  insurance 
period. 

Accordingly,  the  rule,  "Common  Crop 
Insurance  Regulations;  Nursery  Crop 
Insurance  Provisions  and  Nursery  Frost. 
Freeze,  and  Cold  Damage  Exclusion 
Option"  published  at  60  FR  5339  as 
revised  and  set  out  below  is  hereby 
adopted  as  final  rule. 

List  of  Subjects  in  7  CFR  Part  457 

Crop  insurance,  nursery  crop. 

Final  Rule 

Accordingly,  pursuant  to  the 
authority  contained  in  the  Federal  Crop 
Insurance  Act,  as  amended  (7  U.S.C. 
1501  et  seq.),  the  Federal  Crop 
Insurance  Corporation  hereby  amends 
the  Common  Crop  Insurance 
Regulations  (7  CFR  part  457).  effective 
for  the  1996  and  succeeding  crop  years, 
to  read  as  follows: 

PART  457— [AMENDED] 

1.  The  authority  citation  for  7  CFR 
part  457  continues  to  read  as  follows: 
Authority:  7  U.S.C.  1506(1). 


2.  7  CFR  part  457  is  amended  by 
adding  §§457.114  and  457.115  to  read 
as  follows: 

§457.114    Nursery  Crop  Insurance 
Provisions. 

The  Nursery  Crop  Insurance 
Provisions  for  the  1996  and  succeeding 
crop  years  are  as  follows: 
United  States  Department  of  Agriculture 
Federal  Crop  Insurance  Corporation 
Nursery  Crop  Provisions 

If  a  conflict  exists  among  the  Basic 
Provisions  (§457.8).  these  crop  provisions, 
and  the  Special  Provisions,  the  Special 
Provisions  will  control  these  crop  provisions 
and  the  Basic  Provisions;  and  these  crop 
provisions  will  conUt)l  the  Basic  Provisions. 

1.  Definitions 

(a)  Antount  of  insurance— The  result  of 
multiplying  the  highest  monthly  market 
value  reported  on  the  nursery  plant  inventory 
summary  (including  inventory  reported  by 
you  and  accepted  by  us  on  a  revised  nursery 
plant  inventory  summary)  by  .9,  multiplied 
by  the  percentage  for  the  coverage  level  you 
elect. 

(b)  Brownout— A  reduction  in  electric 
power  that  affects  the  unit. 

(c)  Crop  year— The  12  month  period 
beginning  October  1  and  extending  through 
September  30  of  the  next  calendar  year, 
designated  by  the  year  in  which  it  ends.  (The 
1996  crop  year  begins  October  1. 1995,  and 
ends  September  30. 1996). 

(d)  Crop  year  loss  deductible— The  value 
calculated  by  multiplying  the  highest 
monthly  market  value  reported  on  the 
nursery  plant  inventory  summary  by  .9  and 
subtracting  from  this  product  the  amount  of 
insurance. 

(e)  Field  market  value  i4— Ninety  percent 
(90%)  of  the  wholesale  market  value  for  the 
insured  plants  in  the  unit  immediately  prior 
to  the  occurrence  of  the  loss. 

[i]  Field  market  value  B— Ninety  percent 
(90%)  of  the  wholesale  market  value 
remaining  for  the  insurable  plants  in  the  unit 
immediately  following  the  occurrence  of  the 
loss  as  determined  by  our  appraisal 
conducted  as  soon  as  reasonably  possible 
after  the  loss  is  reported. 

(g)  Irrigated  practice— A  method  of 
producing  a  crop  by  which  water  is 
artificially  applied  during  the  growing  season 
by  appropriate  systems  and  at  the  proper 
times,  with  the  intention  of  providing  the 
quantity  of  water  needed  to  maintain  the 
amount  of  insurance  on  the  nursery  plant 
inventory. 

(h)  Largest  dimension — The  distance 
measured  at  the  top  of  the  standard  nursery 
container  from  one  side  directly  across  to  the 
opposite  at  the  widest  point. 

(i)  Monthly  loss  deductible— The  smaller 
of:  (1)  The  highest  monthly  market  value 
reported  on  the  nursery  plant  inventory 
summary  multiplied  by  .9;  or  (2)  field  market 
value  A;  multiplied  by  the  number  derived 
by  subtracting  the  coverage  level  percent 
from  one  hundred  percent  (100%).  not  to 
exceed  the  crop  year  loss  deductible. 


(j)  Monthly  market  value— The  dollar 
amount  determined  by  multiplying  the 
quantity  of  each  insurable  plant  by  its 
wholesale  market  value  for  that  month,  less 
the  maximum  discount  (stated  in  dollar 
terms)  granted  to  any  buyer,  and  totalling  the 
resulting  values  for  all  insurable  plants  in  the 
unit. 

(k)  Nursery— A  business  enterprise  that 
produces  ornamental  plants  in  standard 
nursery  containers  for  the  wholesale  market. 

(I)  Nursery  eligible  plant  listing — A  listing 
contained  in  the  Actuarial  Table  that 
specifies  the  plants  eligible  for  insurance  and 
any  mandatory  or  recommended  storage 
required  for  such  plants- in  each  hardiness 
zone  defined  by  the  United  States 
Department  of  Agriculture. 

(m)  Nursery  plant  inventory  summary— A 
report  that  specifies  the  numbers,  growing 
locations,  and  wholesale  prices  of  plants 
included  in  the  nursery  inventory. 

(n)  Standard  nursery  containers — Rigid 
containers  not  less  than  three  (3)  inches 
across  the  largest  dimension  at  the  top  of  the 
container,  and  which  are  appropriate  in  size 
and  with  proper  dramage  holes  for  the  plant 
contained.  Grow  bags,  trays,  cellpacks.  and 
burlap  are  not  standard  nursery  containers 
under  these  crop  provisions. 

(o)  Stock  plants — Plants  used  for 
reproduction,  for  growing  cuttings,  for  air 
layering  or  for  propagating. 

(p)  Wholesale  markqf  value — ^The  total 
dollar  valuation  of  the  insurable  plants 
actually  contained  within  the  unit  at  any 
time.  The  values  used  will  be  based  on  your 
wholesale  price  list  if  properly  supported  by 
your  records,  less  the  maximum  discount 
(stated  in  dollar  terms)  granted  to  any  buyer. 

(q)  Written  agreement — Designated  terms 
of  this  policy  may  be  altered  by  written 
agreement.  Each  agreement  must  be  applied 
for  by  the  insured  in  writing  no  later  than  the 
sales  closing  date  and  is  valid  for  one  year 
only.  If  not  specifically  renewed  the 
following  year,  continuous  insurance  will  be 
in  accordance  with  the  printed  policy.  All 
variable  terms  including,  but  not  limited  to, 
plant  tyf)€  and  premium  rate  must  be 
contained  in  the  written  agreement. 
Notwithstanding  the  sales  closing  date 
restriction  contained  herein,  in  sj>ecific 
instances,  a  written  agreement  may  be 
applied  for  after  the  sales  closing  date  and 
approved  if,  after  a  physical  inspection  of  the 
nursery  plant  inventory,  there  is  a 
determination  that  the  inventory  has  the 
expectancy  of  meeting  the  amount  of 
insurance.  All  applications  for  written 
agreements  as  submitted  by  the  insured  must 
contain  all  variable  terms  of  the  contract 
between  the  company  and  the  insured  that 
will  be  in  effect  if  the  written  agreement  is 
disapproved.  A  written  agreement  will  not  be 
approved  for  other  than  standard  nursery 
containers. 

2.  Unit  Division 

In  lieu  of  the  definition  of  "unit"  contained 
in  section  1  (Definitions)  of  the  Basic 
Provisions  (§  457.8),  a  unit  consists  of  all 
growing  locations  in  the  county  within  a  five 
mile  radius  of  the  named  insured  locations 
designated  on  your  nursery  plant  inventory 
summary.  Any  growing  location  more  than 


five  miles  from  any  other  growing  location, 
but  within  the  county,  may  be  designated  as 
a  separate  basic  unit  or  be  included  in  the 
closest  unit  listed  on  your  nursery  plant 
inventory  summary. 

3.  Insurance  Guarantees,  Coverage  Levels, 
and  Prices  for  Determining  Indemnities 

The  production  reporting  requirements 
contained  in  section  3  (Insurance  Guarantees, 
Coverage  Levels,  and  Prices  for  Determining 
Indemnities)  of  the  Basic  Provisions  (§457.8) 
are  not  applicable  to  the  Nursery  Crop 
Provisions. 

4.  Contract  Changes 

The  contract  change  date  is  June  30 
preceding  the  crop  year  (see  the  provisions 
of  section  4  (Contract  Changes)  of  the  Basic 
Provisions  (§457.8)). 

5.  Cancellation  and  Termination  Dates 

In  accordance  with  section  2  (  Life  of 
Policy.  Cancellation,  and  Termination)  of  the 
Basic  Provisions  (§  457.8),  the  cancellation 
and  termination  dates  are  September  30 
preceding  the  crop  year. 

6.  Nuj-sery  Plant  Inventory  Summary 

(a)  Section  6  (Report  of  Acreage)  of  the 
Basic  Provisions  (§457.8)  is  not  applicable  to 
the  Nursery  Crop  Provisions. 

(b)  You  must  submit  a  nursery  plant 
inventory  summary  to  us  on  or  before 
September  30  preceding  the  crop  year. 

(c)  The  nursery  plant  inventory  summary 
is  a  projection  of  the  expected  inventory  for 
the  following  12  months.  This  summary  must 
include,  by  unit  and  by  month  for  each  type 
of  plant  in  the  inventory,  the: 

(1)  Container  sizes,  as  measured  at  the 
largest  dimension  at  the  top  of  the  container; 

(2)  Number  of  plants; 

(3)  Wholesale  price  for  each  month  of  the 
crop  year;  and 

(4)  Your  share. 

If  your  inventory  usually  changes  within  a 
specific  month,  report  the  largest  inventory 
that  you  exp>ect  to  have  for  that  month. 

(d)  Your  annual  nursery  plant  inventory 
summary  will  be  used  to  determine  your 
premium  and  the  amount  of  insurance  for 
each  unit.  If  you  do  not  submit  the  summary 
by  the  reporting  date,  we  may  elect  to 
determine  the  nursery  plant  inventory  for 
each  unit  or  we  may  deny  liability  on  any 
unit.  Errors  in  reporting  units  may  be 
corrected  by  us  at  the  time  of  loss 
adjustment. 

(e)  Your  wholesale  price  list  may  be 
examined  to  determine  whether  the  prices 
listed  are  reasonable.  If  the  prices  are 
determined  to  be  unreasonable,  the  previous 
acceptable  wholesale  price  list  will  be  used 
or  we  may  establish  the  wholesale  price  for 
each  type  of  plant. 

(f)  With  our  consent,  you  may  revise  your 
reported  nursery  plant  inventory  summary  to 
correct  or  change  the  value  of  the  insurable 
inventory  if  the  amount  of  the  revision  is  at 
least  ten  percent  (10%)  of  the  highest 
monthly  market  value  reported  on  the 
nursery  plant  inventory  summary  or  S25,0O0. 
whichever  is  smaller,  or  if  a  new  plant 
species  is  l)eing  added  that  was  not  originally 
refjorted  on  your  nursery  plant  inventory 
summary  or  was  approved  by  written 


agreement.  If  you  wish  to  revise  the  nursery 
plant  inventory  summary,  you  must  notify  us 
in  writing  at  least  14  days  before  a  change  in 
inventory  value.  We  must  inspect  and  accept 
the  nursery  before  insurance  attaches  on  any 
proposed  increase  in  inventory  if: 

(1)  The  storage  focilities  have  changed  in 
any  way  since  our  previous  insp>ection;  or 

(2)  The  revision  includes  plants  that  have 
specific  over-wintering  storage  requirements 
and  that  were  not  previously  reptorted  on 
your  nursery  plant  inventory  summary. 

(g)  You  may  not  revise  your  nursery  plant 
inventory  summary  after  the  sales  closing 
date  to  add  plants  not  listed  on  the  Nursery 
Eligible  Plant  Listing  unless  a  request  for  a 
written  agreement  to  add  such  plants  has 
been  submitted  by  the  sales  closing  date. 

(h)  Insurable  plants  that  are  not  reported 
on  your  nursery  plant  inventory  summary 
will  not  be  insured,  but  the  value  of  such 
plants  after  a  loss  will  be  included  as 
production  to  count.  Such  unreported 
inventory  may  reduce  the  amount  of  any 
indemnity  payable  to  you. 

(i)  You  must  designate  separately  any  plant 
inventory  that  is  not  insurable. 

7.  Annual  Premium 

We  will  determine  your  premium  as 
follows: 

(a)  The  annual  premium  for  each  unit  will 
be  calculated  by: 

(1)  Determing  the  total  value  of  each  plant 
tyi>e  and  container  size  designated  on  your 
nursery  plant  inventory  summary  for  each 
month  by  multiplying  the  number  of  plants 
by  the  price  for  that  type  and  container  size 
shown  on  your  accepted  wholesale  price  list 
for  that  month,  less  the  maximum  discount 
(stated  in  dollar  terms)  granted  to  any  buyer, 
and  totalling  the  resulting  values  for  each 
separate  classification  shown  on  the  actuarial 
table; 

(2)  Adding  the  total  values  of  all  plant 
types  and  container  sizes  (determined  in  (1) 
above)  for  each  month  separately  to 
determine  the  monthly  market  values.  Then 
compare  the  resulting  twelve  (12)  monthly 
market  values  to  determine  the  highest 
monthly  market  value  for  the  crop  year; 

(3)  Taking  the  total  value  of  each  plant  type 
and  container  size  obtained  in  (1)  above  for 
the  month  having  the  highest  monthly 
market  value  for  the  crop  year  (determined  in 

(2)  above)  for  each  classification  specified  in 
the  actuarial  table  and  multiplying  these 
values  by  .9,  then  multiplying  the  results  by 
the  ptercentage  coverage  level  you  have 
elected; 

(4)  Multiplying  each  product  obtained  in 

(3)  above  by  the  appropriate  premium  rate 
listed  on  the  actuarial  table; 

(5)  Adding  the  products  obtained  in  (4) 
above;  and 

(6)  Multiplying  the  total  obtained  in  (5) 
above  by  your  share. 

(b)  The  annual  premium  will  be  earned  in 
full  when  insurance  attaches.  It  is  due  and 
payable  as  follows: 

(1)  Forty  percent  (40%)  on  the  later  of 
September  30  preceding  each  crop  year  or  the 
date  we  accept  the  inventory  for  insurance; 

(2)  Thirty  percent  (30%)  on  January  1  of 
the  crop  year:  and 

(3)  Thirty  percent  (30%)  on  April  1  of  the 
crop  year. 
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(c)  Additional  premium  earned  from  an 
increase  in  the  nursery  plant  inventory 
summary  is  due  and  payable  when  the 
revised  nursery  plant  inventory  summary  is 
approved  by  us. 

(d)  Premium  will  not  be  reduced  due  to  a 
decrease  in  the  nursery  plant  inventory 
summary,  unless  such  decrease  results  from 
the  deletion  of  uninsurable  inventory  from 
the  summary  that  was  erroneously  reported 
as  insurable. 

8.  Insured  Plants 

In  lieu  of  the  provisions  of  section  8 
(Insured  Crop)  and  section  9  (Insurable 
Acreage)  of  the  Basic  Provisions  (§457.8),  the 
insured  nursery  plant  inventory  will  be  all 
nursery  plants  in  the  county  reported  by  you 
or  determined  by  us  for  which  an  application 
is  accepted,  a  premium  rate  is  provided  by 
the  actuarial  table,  and  that: 

(a)  Are  grown  under  an  irrigated  practice 
for  which  you  have  adequate  facilities  and 
water  at  the  time  coverage  begins  in  order  to 
carry  out  a  good  irrigation  practice; 

(b)  Are  classified  as  woody,  herbaceous,  or 
foliage  landscape  plants: 

(c)  Do  not  include  plants  that  produce 
edible  berries,  fruits,  or  nuts; 

(d)  Are  grown  in  standard  nursery 
containers; 

(e)  Are  grown  in  an  appropriate  growing 
medium; 

(f)  Are  inspected  by  us  and  determined  to 
be  acceptable; 

(g)  Are  listed  on  the  Nursery  Eligible  Plant 
Listing  unless  a  written  agreement  provides 
otherwise; 

(h)  Are  not  stock  plants; 

(i)  Are  grown  in  accordance  with  the 
production  practices  for  which  premium 
rates  have  been  established;  and 

(j)  Meet  the  "mandatory"  or 
"recommended"  storage  requirements,  unless 
you  have  applied  for  and  received  the  Frost/ 
Freeze,  and  Cold  Damage  Exclusion  Option 
for  those  nursery  plants. 

9.  Insurance  Period 

In  lieu  of  the  provisions  of  section  11 
(Insurance  Period)  of  the  Basic  Provisions 
(§  457.8),  coverage  begins  on  each  unit  or  part 
of  a  unit  the  later  of  October  1  or  the  date 
we  accept  the  inventory  for  insurance, 
provided  you  have  complied  with  the  terms 
of  paragraph  7. (b)(1).  Coverage  will  not  attach 
for  plant  inventory  added  due  to  a  revised 
nursery  plant  inventory  summary  until  any 
additional  premium  is  paid  in  full.  Insurance 
ends  for  each  unit  at  the  earliest  of: 

(a)  The  date  all  plant  inventory  within  the 
unit  is  sold  or  otherwise  removed  unless  that 
inventory  is  replaced  and  additional  earned 
premium  is  paid  (If  a  [>ortion  of  the  plants 
are  sold  or  otherwise  removed  from 
inventory,  and  are  not  replaced,  insurance 
only  ends  on  that  part  of  the  unit.); 

(b)  The  date  of  final  adjustment  of  a  loss 
on  the  unit  when  the  total  indemnities  paid 
for  the  unit  equal  the  amount  of  insurance  for 
that  unit;  or 

(c)  September  30  of  the  crop  year. 

10.  Causes  of  Loss 

(a)  In  accordance  with  the  provisions  of 
section  12  (Causes  of  Loss)  of  the  Basic 
Provisions  (§457.8),  insurance  is  provided 


for  unavoidable  damage  caused  only  by  the 
following  causes  of  loss  which  occur  within 
the  insurance  period: 

(1)  Adverse  weather  conditions; 

(2)  Fire,  except  as  specified  in  (b)(4); 

(3)  Insects,  but  not  damage  due  to 
insufficient  or  improper  application  of  pest 
control  measures; 

(4)  Plant  disease,  but  not  damage  due  to 
insufficient  or  improper  application  of 
disease  control  measures; 

(5)  Wildlife; 

(6)  Earthquake; 

(7)  Volcanic  eruption; 

(8)  Failure  of  the  irrigation  water  supply, 
due  to  an  unavoidable  cause  of  loss  occurring 
within  the  insurance  period;  or 

(9)  Frost  or  freeze  if  there  is  a  failure  or 
breakdown  of  frostyfr^eze  protection 
equipment  or  facilities  and  the  failure  or 
breakdown  is  directly  caused  by  an  insurable 
cause  of  loss,  provided  the  insured  nursery 
plants  are  damaged  by  freezing  temperatures 
within  72  hours  after  the  failure  of  such 
equipment  or  facilities  and  you  establish  that 
repair  or  replacement  was  not  possible 
between  the  time  of  failure  or  breakdown  and 
the  time  the  freezing  temjieratures  occurred. 

(b)  In  addition  to  the  causes  of  loss 
excluded  in  section  12  (Causes  of  Loss)  of  the 
Basic  Provisions  (§457.8),  we  do  not  insure 
against  any  loss  caused  by: 

(1)  Brownout; 

(2)  Failure  of  the  power  supply  unless  such 
failure  is  due  to  an  insurable  cause  of  loss; 

(3)  The  inability  to  market  the  nursery 
plants  as  a  direct  result  of  quarantine, 
boycott,  or  refusal  of  a  buyer  to  accept 
production; 

(4)  Fire,  where  weeds  and  other  forms  of 
undergrowth  in  the  vicinity  of  the  building 
and  on  your  property  have  not  been 
controlled;  or 

(5)  Collapse  or  failure  of  buildings  or 
structures. 

11.  Duties  in  the  Event  of  Damage  or  Loss 

In  addition  to  your  duties  contained  under 
section  14  (Duties  in  the  Event  of  Damage  or 
Loss)  of  the  Basic  Provisions  (§457.8),  you 
must: 

(a)  Obtain  our  written  consent  prior  to: 

(1)  Destroying,  selling  or  otherwise 
disposing  of  any  plant  inventory  that  is 
damaged;  or 

(2)  Changing  or  discontinuing  your  normal 
growing  practices  with  respect  to  care  and 
maintenance  of  the  insured  plant  inventory. 

(b)  Upon  our  request,  provide  complete 
copies  of  your  nursery  plant  inventory 
wholesale  price  list  for  the  12  month  period 
immediately  preceding  the  loss  and  your 
marketing  records  including  plant  shipping 
invoices  for  the  same  period. 

(c)  Submit  a  claim  for  indemnity  to  us  on 
our  form,  not  later  than  60  days  after  the 
earliest  of: 

(1)  The  date  of  your  loss;  or 

(2)  The  end  of  the  insurance  period. 

12.  Settlement  of  Claim 

(a)  The  indemnity  will  be  the  amount 
calculated  by  us  for  each  unit  as  follows: 

(1)  Subtracting  field  market  value  B  from 
the  lesser  of: 

(i)  Field  market  value  A;  or 


(ii)  The  highest  monthly  market  value  for 
the  unit  reported  on  the  nursery  plant 
inventory  summary  multiplied  by  .9; 

(2)  Subtracting  the  monthly  loss  deductible 
(not  to  exceed  the  remaining  crop  year  loss 
deductible)  from  the  product  obtained  in  (1) 
above;  and 

(3)  Multiplying  the  result  by  your  share. 

(b)  Individual  insured  losses  occurring  on 
the  same  unit  during  the  crop  year  may  be 
accumulated  if  each  loss  is  reported  and 
valued  by  us  to  satisfy  the  crop  year  loss 
deductible.  Paragraph  12.(a)(2)  will  not  apply 
to  any  subsequent  individual  loss 
determinations  when  the  total  amount  of 
accumulated  monthly  loss  deductibles  is 
equal  to  or  greater  than  the  crop  year  loss 
deductible.  Total  indemnities  for  a  unit  will 
not  exceed  the  amount  of  insurance  for  the 
unit. 

(c)  The  value  of  any  insured  plant 
inventory  may  be  determined  on  the  basis  of 
our  appraisals  conducted  after  the  end  of  the 
insurance  period. 

§457.115    Nursery  Frost,  Freeze,  and  Cold 
Damage  Exclusion  Option. 

This  is  not  a  continuous  option. 
Application  for  this  option  must  be  made  on 
or  before  the  sales  closing  date  for  each  crop 
year  this  Option  is  to  be  in  effect  (see 
exception  in  item  2  bek)w). 

Insured's  Name    

Address     

Contract  Number     

Identification  Number   

SSN/EIN    

Tax  ID 


Crop  Year , 

Unit  Number    

Hardiness  Zone   

For  the  crop  year  designated  above,  the 
Nursery  Crop  Provisions  (§457.114)  are 
amended  in  accordance  with  the  following 
terms  and  conditions: 

1.  You  must  have  the  Common  Crop 
Insurance  Policy  Basic  Provisions  and 
Nursery  Crop  Provisions  in  force. 

2.  This  option  must  be  submitted  to  us  on 
or  before  the  final  date  for  accepting 
applications  for  the  crop  year  in  which  you 
wish  to  insure  your  nursery  plant  inventory 
under  this  option.  If  the  provisions  of 
paragraph  6. (f)(2)  of  the  Nursery  Crop 
Provisions  apply,  we  may  accept  this  option 
after  the  sales  closing  date,  or  we  may  allow 
additional  plants  to  be  added  to  this  option 
after  such  date. 

3.  Executing  this  option  does  not  reduce 
the  premium  rate  for  nursery  crop  insurance. 

4.  All  provisions  of  the  Basic  Ptovisions 
(§457.8)  and  Nursery  Crop  Provisions 
(§457.114)  not  in  conflict  with  this  option 
are  applicable. 

5.  Ujxjn  execution  of  this  option,  the 
following  plant  varieties  will  not  have  fixjst, 
freeze,  or  cold  damage  coverage  on  this  unit 
because  the  mandatory  (Risk  Group  A)  or 
recommended  (Risk  Group  B)  over-wintering 
requirements  will  not  be  met. 


Federal  Register  /  Vol.  60,  No.  115  /  Thursday,  June  15.  1995  /  Rules  and  Regulations        31381 


Scientific 
name 


Comnx)n 
name 


Over-winter- 
ing require- 
ments to  be 
excluded 


Insured's  Signature 


Date    

insurance  Company  Representative's 
Signature  and  Code  Number 


Date    

Done  in  Washington.  DC.  on  June  9, 1995. 
Kenneth  D.  Ackerman, 
Manager,  Federal  Crop  Insurance 
Corporation. 

(FR  Doc.  95-14710  Filed  6-14-95;  8:45  am] 
BILLING  CODE  MtO-OS-P 


FEDERAL  ELECTION  COMMISSION 

1 1  CFR  Parts  104, 110,  and  114 
fNotlce  1995-^ 

Repeal  of  Obsolete  Rules 

AGENCY:  Federal  Election  Commission. 
ACTION:  Final  rule  with  request  for 
comments. 

SUMMARY:  The  Commission  is  repealing 
three  obsolete  provisions  of  its 
regulations.  The  repealed  provisions 
involve  contributions  to  retire  pre-1975 
debts;  certain  1976  payroll  deductions 
for  separate  segregated  funds;  and  an 
alternative  reporting  option  for 
candidates  in  presidential  elections  held 
prior  to  January  1, 1981. 
DATES:  Comments  must  be  received  on 
or  before  July  17,  1995.  If  no  adverse 
comments  are  received,  the  rules  will  be 
sent  to  Congress  for  a  30  legislative  day 
review  period  pursuant  to  2  U.S.C. 
438(d)  at  the  close  of  this  comment 
period.  Further  action,  including  the 
announcement  of  an  effective  date,  will 
be  taken  at  the  close  of  the  legislative 
review  period.  A  document  announcing 
the  effective  date  will  be  pubUshed  in 
the  Federal  Register. 
ADDRESSES:  Comments  must  be  in 
writing  and  addressed  to:  Ms.  Susan  E. 
Propper,  Assistant  General  Counsel,  999 
E  Street  NW..  Washington,  D.C.  20463. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Susan  E.  Propper,  Assistant  General 
Counsel,  999  E  Street,  N.W., 
Washington,  D.C.  20463,  (202)  219-3690 
or  (800) 424-9530. 
SUPPLEMENTARY  INFORMATION:  The 
Commission  is  repealing  three  obsolete 


provisions  in  its  rules.  All  regulate 
activity  that  has  now  been  concluded 
and  that  cannot  recur. 

The  Commission  is  issuing  these  rules 
as  final  rules  subject  to  a  30  day  public 
comment  period.  If  no  adverse 
comments  are  received,  the  rules  will  be 
sent  to  Congress  at  the  close  of  this 
comment  period,  for  a  30  legislative  day 
review  period  pursuant  to  2  U.S.C. 
438(d).  Further  action,  including  the 
announcement  of  an  eH^ective  date,  will 
take  place  following  this  30  legislative 
day  review  period. 

If  adverse  comments  are  received 
during  the  public  comment  period,  the 
Commission  will  withdraw  these  final 
rules,  and  publish  a  Notice  of  Proposed 
Rulemaking  addressing  these  issues. 

Explanation  and  Justification 

Part  104— Reports  by  Political 
Committees 

Section  104.17    Content  of  Reports; 
Presidential  and  Vice  Presidential 
Committees 

The  Commission  is  repealing  11  CFR 
104.17,  which  established  alternative 
filing  procedures  for  authorized 
committees  of  candidates  for  President 
and  Vice  President  for  elections 
occurring  prior  to  January  1,  1981.  The 
last  committees  following  these 
procedures  were  administratively 
terminated  by  the  Commission  on  May 
25, 1995.  No  such  committees  are 
currently  operating  under  these 
provisions. 

Part  110 — Contribution  and  Expenditure 
Limitations  and  Prohibitions 

Section  110.1  Contributions  by  Persons 
Other  Them  Multicandidate  Political 
Committees 

The  Commission  is  repealing  11  CFR 
110.1(g),  Contributions  to  retire  pre- 
1975  debts.  This  paragraph  exempts 
contributions  made  to  retire  debts 
resulting  from  elections  held  prior  to 
January  1, 1975,  from  the  11  CFR  part 
110  contribution  limits  as  long  as 
certain  requirements  are  met.  The  last 
committee  with  pre-1975  debts  has 
resolved  these  obligations.  There  are 
currently  no  committees  registered  with 
the  Commission  that  are  paying  off  pre- 
1975  election  debts. 

Part  1 1 4 — Corporate  and  Labor 
Organization  Activity 

Section  114.12    Miscellaneous 
Provisions 

The  Commission  is  repealing  1 1  CFR 
114.12(d).  That  paragraph  allowed  a 
corporation  that  offered  all  of  its 
employees  a  payroll  deduction  plan 
prior  to  May  11,  1976,  for  contributions 


made  to  the  corporation's  separate 
segregated  fund  to  continue  to  make 
such  deductions  for  those  employees 
who  were  not  executive  or 
administrative  personnel,  or 
stockholders,  until  December  31, 1976. 

Certification  of  No  EfiPect  Pursuant  to  5 
U.S.C.  605(b)  [Regulatory  Flexibility 
Act] 

The  attached  final  rules  will  not.  if 
promulgated,  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  basis  for 
this  certification  is  that  these  rules 
repeal  obsolete  provisions  of  the 
Commission's  rides  and  thus  have  no 
impact  on  any  current  activity. 

List  of  Subjects 

11  CFR  Part  104 

Campaign  funds,  Political  committees 
and  parties.  Reporting  and 
recordkeeping  requirements. 

11  CFR  Part  110 

Campaign  funds.  Political  committees 
and  parties. 

11  CFR  Part  114 

Business  and  industry,  Elections. 
Labor. 

For  reasons  set  out  in  the  preamble, 
chapter  I  of  title  1 1  of  the  Code  of 
Federal  Regulations  is  amended  to  read 
as  follows: 

PART  104— REPORTS  BY  POLITICAL 
COMMITTEES 

1.  The  authority  citation  for  part  104 
continues  to  read  as  follows: 

Authoritjr:  2  U.S.C.  431(1),  431(8),  431(9). 
432(i),  434.  438(a)(8),  438(b). 

§104.17    [Removed] 

2.  Section  104.17  is  removed. 

PART  110— CONTRIBUTION  AND 
EXPENDITURE  LIMITATIONS  AND 
PROHIBITIONS 

3.  The  authority  citation  for  part  110 
continues  to  read  as  follows: 

Authority:  2  U.S.C  431(8).  431(9), 
432(c)(2).  437d(a)(8),  438(a)(8),  441a,  441b. 
441d,  441e,  441f,  441g  and  44lh. 

§110.1    [Amended] 

4.  Section  110.1  is  amended  by 
removing  and  reserving  paragraph  (g). 

PART  114— CORPORATE  AND  LABOR 
ORGANIZATION  ACTIVITY 

5.  The  authority  citation  for  part  114 
continues  to  read  as  follows: 

Authority:  2  U.S.C.  431(8)(B),  431(9)(B). 
432.  437d(a)(8),  438(a)(8).  and  441b. 
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(c)  Additional  premium  earned  from  an 
increase  in  the  nursery  plant  inventory 
summary  is  due  and  payable  when  the 
revised  nursery  plant  inventory  summary  is 
approved  by  us. 

(d)  Premium  will  not  be  reduced  due  to  a 
decrease  in  the  nursery  plant  inventory 
summary,  unless  such  decrease  results  from 
the  deletion  of  uninsurable  inventory  from 
the  summary  that  was  erroneously  reported 
as  insurable. 

8.  Insured  Plants 

In  lieu  of  the  provisions  of  section  8 
(Insured  Crop)  and  section  9  (Insurable 
Acreage)  of  the  Basic  Provisions  (§457.8).  the 
insured  nursery  plant  inventory  will  be  all 
nursery  plants  in  the  county  reported  by  you 
or  determined  by  us  for  which  an  application 
is  accepted,  a  premium  rate  is  provided  by 
the  actuarial  table,  and  that: 

(a)  Are  grown  under  an  irrigated  practice 
for  which  you  have  adequate  facilities  and 
water  at  the  time  coverage  begins  in  order  to 
carry  out  a  good  irrigation  practice; 

(b)  Are  classified  as  woody,  herbaceous,  or 
foliage  landscape  plants: 

(c)  Do  not  include  plants  that  produce 
edible  berries,  fruits,  or  nuts; 

(d)  Are  grown  in  standard  nursery 
containers; 

(e)  Are  grown  in  an  appropriate  growing 
medium; 

(f)  Are  inspected  by  us  and  determined  to 
be  acceptable: 

(g)  Are  listed  on  the  Nursery  Eligible  Plant 
Listing  unless  a  written  agreement  provides 
otherwise; 

(h)  Are  not  stock  plants: 

(i)  Are  grown  in  accordance  with  the 
production  practices  for  which  premium 
rates  have  been  established;  and 

(j)  Meet  the  "mandatory"  or 
"recommended"  storage  requirements,  unless 
you  have  applied  for  and  received  the  Frost/ 
Freeze,  and  Cold  Damage  Exclusion  Option 
for  those  nursery  plants. 

9.  Insurance  Period 

In  lieu  of  the  provisions  of  section  11 
(Insurance  Period)  of  the  Basic  Provisions 
(§457.8),  coverage  begins  on  each  unit  or  part 
of  a  unit  the  later  of  October  1  or  the  date 
we  accept  the  inventory  for  insurance, 
provided  you  have  complied  with  the  terms 
of  paragraph  7. (b)(1).  Coverage  will  not  attach 
for  plant  inventory  added  due  to  a  revised 
nursery  plant  inventory  summary  until  any 
additional  premium  is  paid  in  full.  Insurance 
ends  for  each  unit  at  the  earliest  of: 

(a)  The  date  all  plant  inventory  within  the 
unit  is  sold  or  otherwise  removed  unless  that 
inventory  is  replaced  and  additional  earned 
premium  is  p>aid  (If  a  p)ortion  of  the  plants 
are  sold  or  otherwise  removed  from 
inventory,  and  are  not  replaced,  insurance 
only  ends  on  that  part  of  the  unit.); 

(b)  The  date  of  fmal  adjustment  of  a  loss 
on  the  unit  when  the  total  indemnities  p>aid 
for  the  unit  equal  the  amount  of  insurance  for 
that  unit:  or 

(c)  September  30  of  the  crop  year. 

10.  Causes  of  Loss 

(a)  In  accordance  with  the  provisions  of 
section  12  (Causes  of  Loss)  of  the  Basic 
Provisions  (§457.8),  insurance  is  provided 


for  unavoidable  damage  caused  only  by  the 
following  causes  of  loss  which  occur  within 
the  insurance  period: 

(1)  Adverse  weather  conditions: 

(2)  Fire,  except  as  specified  in  (b)(4): 

(3)  Insects,  but  not  damage  due  to 
insufficient  or  improper  application  of  pest 
control  measures; 

(4)  Plant  disease,  but  not  damage  due  to 
insufficient  or  improper  application  of 
disease  control  measures: 

(5)  Wildlife; 

(6)  Earthquake: 

(7)  Volcanic  eruption; 

(8)  Failure  of  the  irrigation  water  supply, 
due  to  an  unavoidable  cause  of  loss  occurring 
within  the  insurance  period;  or 

(9)  Frost  or  freeze  if  there  is  a  failure  or 
breakdown  of  frost/freeze  protection 
equipment  or  facilities  and  the  failure  or 
breakdown  is  directly  caused  by  an  insurable 
cause  of  loss,  provided  the  insured  nursery 
plants  are  damaged  by  freezing  temperatures 
within  72  hours  after  the  failure  of  such 
equipment  or  facilities  and  you  establish  that 
repair  or  replacement  was  not  possible 
between  the  time  of  failure  or  breakdown  and 
the  time  the  freezing  temperatures  occurred. 

(b)  In  addition  to  the  causes  of  loss 
excluded  in  section  12  (Causes  of  Loss)  of  the 
Basic  Provisions  (§457.8),  we  do  not  insure 
against  any  loss  caused  by: 

(1)  Brownout: 

(2)  Failure  of  the  power  supply  unless  such 
failure  is  due  to  an  insurable  cause  of  loss: 

(3)  The  inability  to  market  the  nursery 
plants  as  a  direct  result  of  quarantine, 
boycott,  or  refusal  of  a  buyer  to  accept 
production; 

(4)  Fire,  where  weeds  and  other  forms  of 
undergrowth  in  the  vicinity  of  the  building 
and  on  your  property  have  not  been 
controlled;  or 

(5)  Collapse  or  failure  of  buildings  or 
structures. 

11.  Duties  in  the  Event  of  Damage  or  Loss 

In  addition  to  your  duties  contained  under 
section  14  (Duties  in  the  Event  of  Damage  or 
Loss)  of  the  Basic  Provisions  (§457.8),  you 
must: 

(a)  Obtain  our  written  consent  prior  to: 

(1)  Destroying,  selling  or  otherwise 
disposing  of  any  plant  inventory  that  is 
damaged;  or 

(2)  Changing  or  discontinuing  your  normal 
growing  practices  with  resfject  to  care  and 
maintenance  of  the  insured  plant  inventory. 

(b)  Upon  our  request,  provide  complete 
copies  of  your  nursery  plant  inventory 
wholesale  price  list  for  the  12  month  period 
immediately  preceding  the  loss  and  your 
marketing  records  including  plant  shipping 
invoices  for  the  same  period. 

(c)  Submit  a  claim  for  indemnity  to  us  on 
our  form,  not  later  than  60  days  after  the 
earliest  of: 

(1)  The  date  of  your  loss:  or 

(2)  The  end  of  the  insurance  period. 

12.  Settlement  of  Claim 

(a)  The  indemnity  will  be  the  amount 
calculated  by  us  for  each  unit  as  follows: 

(1)  Subtracting  field  market  value  B  from 
the  lesser  of: 

(i)  Field  market  value  A;  or 


(ii)  The  highest  monthly  market  value  for 
the  unit  reported  on  the  nursery  plant 
inventory  summary  multiplied  by  .9: 

(2)  Subtracting  the  monthly  loss  deductible 
(not  to  exceed  the  remaining  crop  year  loss 
deductible)  from  the  product  obtained  in  (1) 
above:  and 

(3)  Multiplying  the  result  by  your  share. 

(b)  Individual  insured  losses  occurring  on 
the  same  unit  during  the  crop  year  may  be 
accumulated  if  each  loss  is  reported  and 
valued  by  us  to  satisfy  the  crop  year  loss 
deductible.  Paragraph  12.(a)(2)  will  not  apply 
to  any  subsequent  individual  loss 
determinations  whenthe  total  amount  of 
accumulated  monthly  loss  deductibles  is 
equal  to  or  greater  than  the  crop  year  loss 
deductible.  Total  indemnities  for  a  unit  will 
not  exceed  the  amount  of  insurance  for  the 
unit. 

(c)  The  value  of  any  insured  plant 
inventory  may  be  determined  on  the  basis  of 
our  appraisals  conducted  after  the  end  of  the 
insurance  period. 

§457.115    Nursery  Frost,  Freeze,  and  Cold 
Danwge  Exclusion  Option. 

This  is  not  a  continuous  option. 
Application  for  this  option  must  be  made  on 
or  before  the  sales  closing  date  for  each  crop 
year  this  Option  is  to  be  in  effect  (see 
exception  in  item  2  bek>w). 

Insured's  Name    

Address     

Contract  Number     

Identification  Number   

SSN/EIN    

Tax  I.D. 

Crop  Year 

Unit  Number    

Hardiness  Zone   

For  the  crop  year  designated  above,  the 
Nursery  Crop  Provisions  (§457.114)  are 
amended  in  accordance  with  the  following 
terms  and  conditions: 

1.  You  must  have  the  Common  Crop 
Insurance  Policy  Basic  Provisions  and 
Nursery  Crop  Provisions  in  force. 

2.  This  option  must  be  submitted  to  us  on 
or  before  the  final  date  for  accepting 
applications  for  the  crop  year  in  which  you 
wish  to  insure  your  nursery  plant  inventory 
under  this  option.  If  the  provisions  of 
paragraph  6.(f)(2)  of  the  Nursery  Crop 
Provisions  apply,  we  may  accept  this  option 
after  the  sales  closing  date,  or  we  may  allow 
additional  plants  to  be  added  to  this  option 
after  such  date. 

3.  Executing  this  option  does  not  reduce 
the  premium  rate  for  nursery  crop  insurance. 

4.  All  provisions  of  the  Basic  Provisions 
(§457.8)  and  Nursery  Crop  Provisions 
(§457.114)  not  in  conflict  with  this  option 
are  applicable. 

5.  Upon  execution  of  this  option,  the 
following  plant  varieties  will  not  have  frost, 
freeze,  or  cold  damage  coverage  on  this  unit 
because  the  mandatory  (Risk  Group  A)  or 
recommended  (Risk  Group  B)  over-wintering 
requirements  will  not  be  met. 
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Scientific 
name 


Common 
name 


Over-winter- 
ing require- 
ments to  be 
excluded 


Insured's  Signature 


Date    

insurance  Company  Representative's 
Signature  and  Code  Number 


Date    

Done  in  Washington,  DC,  on  June  9, 1995. 
Kenneth  D.  Ackerman, 

Manager.  Federal  Crop  Insumnce 

Corporation. 

IFR  Doc.  95-14710  Filed  6-14-95;  8:45  am) 

BtLUNG  CODE  3410-Oe-P 


FEDERAL  ELECTION  COMMISSION 

11  CFR  Parts  104, 110,  and  114 
fNotice  1995-8] 

Repeal  of  Obsolete  Rules 

agency:  Federal  Election  Commission. 
ACTION:  Final  rule  with  request  for 
comments. 

SUMMARY:  The  Commission  is  repealing 
three  obsolete  provisions  of  its 
regulations.  The  repealed  provisions 
involve  contributions  to  retire  pre-1975 
debts;  certain  1976  payroll  deductions 
for  separate  segregated  funds;  and  an 
alternative  reporting  option  for 
candidates  in  presidential  elections  held 
prior  to  January  1,  1981. 
DATES:  Comments  must  be  received  on 
or  before  July  17,  1995.  If  no  adverse 
comments  are  received,  the  rules  will  be 
sent  to  Congress  for  a  30  legislative  day 
review  period  pursuant  to  2  U.S.C. 
438(d)  at  the  close  of  this  comment 
period.  Further  action,  including  the 
announcement  of  an  effective  date,  will 
be  taken  at  the  close  of  the  legislative 
review  period.  A  document  announcing 
the  effective  date  will  be  pubUshed  in 
the  Federal  Register. 
ADDRESSES:  Comments  must  be  in 
writing  and  addressed  to:  Ms.  Susan  E. 
Propper,  Assistant  Cieneral  Counsel,  999 
E  Street  NW.,  Washington,  D.C.  20463. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Susan  E.  Propper,  Assistant  General 
Counsel,  999  E  Street.  N.W., 
Washington.  D.C.  20463.  (202)  219-3690 
or (800) 424-9530. 
SUPPLEMENTARY  INFORMATION:  The 
Commission  is  repealing  three  obsolete 


provisions  in  its  rules.  All  regulate 
activity  that  has  now  been  concluded 
and  that  cannot  recur. 

The  Commission  is  issuing  these  rules 
as  final  rules  subject  to  a  30  day  public 
comment  period.  If  no  adverse 
comments  are  received,  the  rules  will  be 
sent  to  Congress  at  the  close  of  this 
comment  period,  for  a  30  legislative  day 
review  period  pursuant  to  2  U.S.C. 
438(d).  Further  action,  including  the 
announcement  of  an  effective  date,  will 
take  place  following  this  30  legislative 
day  review  period. 

If  adverse  comments  are  received 
during  the  public  comment  period,  the 
Commission  will  withdraw  these  final 
rules,  and  publish  a  Notice  of  Proposed 
Rulemaking  addressing  these  issues. 

Explanation  and  Justification 

Part  104 — Reports  by  Political 
Committees 

Section  104.17    Content  of  Reports; 
F*residential  and  Vice  Presidential 
Committees 

The  Commission  is  repealing  11  CFR 
104.17,  which  established  alternative 
filing  procedures  for  authorized 
committees  of  candidates  for  President 
and  Vice  President  for  elections 
occurring  prior  to  January  1,  1981.  The 
last  committees  following  these 
procedures  were  administratively 
terminated  by  the  Commission  on  May 
25,  1995.  No  such  committees  are 
currently  operating  under  these 
provisions. 

Part  110 — Contribution  and  Expenditure 
Limitations  and  Prohibitions 

Section  110.1  Contributions  by  Persons 
Other  Than  Multicandidate  Political 
Committees 

The  Commission  is  repealing  11  CFR 
110.1(g),  Contributions  to  retire  pre- 
1 975  debts.  This  paragraph  exempts 
contributions  made  to  retire  debts 
resulting  fi-om  elections  held  prior  to 
January  1, 1975,  &t)m  the  11  CFR  part 
1 10  contribution  Umits  as  long  as 
certain  requirements  are  met.  The  last 
committee  with  pre-1975  debts  has 
resolved  these  obligations.  There  are 
currently  no  committees  registered  with 
the  Commission  that  are  paying  off  pre- 
1975  election  debts. 

Part  1 1 4 — Corporate  and  Labor 
Organization  Activity 

Section  114.12    Miscellaneous 
Provisions 

The  Commission  is  repealing  1 1  CFR 
114.12(d).  That  paragraph  allowed  a 
corporation  that  offered  all  of  its 
employees  a  payroll  deduction  plan 
prior  to  May  11,  1976,  for  contributions 


made  to  the  corporation's  separate 
segregated  fund  to  continue  to  make 
such  deductions  for  those  employees 
who  were  not  executive  or 
administrative  personnel,  or 
stockholders,  until  December  31, 1976. 

Certification  of  No  Effect  Pursuant  to  5 
U.S.C.  605(b)  [Regulatory  Flexibility 
Act) 

The  attached  final  rules  will  not.  if 
promulgated,  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  basis  for 
this  certification  is  that  these  rules 
repeal  obsolete  provisions  of  the 
Commission's  rules  and  thus  have  no 
impact  on  any  ciirrent  activity. 

List  of  Sub)ects 

11  CFR  Part  104 

Campaign  funds.  Political  committees 
and  parties,  Reporting  and 
recordkeeping  requirements. 

11  CFR  Part  110 

Campaign  funds,  Political  committees 
and  parties. 

11  CFR  Part  114 

Business  and  industry.  Elections, 
Labor. 

For  reasons  set  out  in  the  plto^mhle, 
chapter  I  of  title  1 1  of  the  Code  m 
Federal  Regulations  is  amended  to  read 
as  follows: 

PART  104— REPORTS  BY  POLITICAL 
COMMITTEES 

1.  The  authority  citation  for  part  104 
continues  to  read  as  follows: 

Authority:  2  U.S.C.  431(1),  431(8).  431(9). 
432(1).  434.  438(a)(8).  438(b). 

§104.17    [Ramoved] 

2.  Section  104.17  is  removed. 

PART  110— CONTRIBUTION  AND 
EXPENDITURE  LIMITATIONS  AND 
PROHIBITIONS 

3.  The  authority  citation  for  part  110 
continues  to  read  as  follows: 

Authority:  2  U.S.C.  431(8),  431(9), 
432(c)(2),  437d(a)(8),  438(a)(8),  441a.  441b, 
441d,  441e,  441f,  441g  and  44lh. 

§110.1    [Amended] 

4.  Section  110.1  is  amended  by 
removing  and  reserving  paragraph  (g). 

PART  114— CORPORATE  AND  LABOR 
ORGANIZATION  ACTIVITY 

5.  The  authority  citation  for  part  114 
continues  to  read  as  follows: 

Authority:  2  U.S.C.  431(8)(B),  431(9){B), 
432.  437d(a)(8).  438(a)(8).  and  441b. 
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$114.12    [Amended] 

6.  Section  114.12  is  amended  by 
removing  paragraph  (d). 

Dated:  lune  9,  1995. 
Danny  Lee  McDonald, 

'Chairman. 

[FR  Doc.  95-14592  Filed  6-14-95:  8:45  ami 

BILUNO  COOC  «71S-01-M 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

12  CFR  Parts  303,  304,  308,  309,  324, 
337,  341,  343,  346,  361  and  362 

Applications,  Requests,  Submittals, 
Delegations  of  Autttority,  and  Notices 
Required  To  Be  Filed  by  Statute  or 
Regulation;  Forms,  Instructions  and 
Reports;  Rules  of  Practice  and 
Procedure;  Disclosure  of  Information; 
Agricultural  Loan  Loss  Amortization; 
Unsafe  and  Unsound  Banking 
Practices;  Registration  of  Securities 
Transfer  Agents;  Insured  State 
Nonmember  Banks  Which  Are 
Municipal  Securities  Dealers;  Foreign 
Banks;  Minority  and  Women  Outreach 
Program — Contracting;  Activities  and 
Investments  of  Insured  State  Banks 

agency:  Federal  Deposit  Insurance 
Corporation  (FDIC). 
ACTION:  Final  rule. 

SUMMARY:  The  FDIC  is  adopting  final 
amendments  concerning  delegations  of 
authority  and  other  technical 
amendments  to  its  regulations  in  order 
to  reflect  a  recent  internal 
reorganization.  Under  the  revised 
organizational  structure,  which  becomes 
effective  June  18, 1995,  the  FDIC's 
divisions  and  offices  will  report  to  one 
of  three  deputies  to  the  Chairman.  As 
part  of  the  restructuring,  a  new  Division 
of  Insurance  is  being  established  to 
identify  and  assess  risks  to  the  deposit 
insurance  funds,  which  the  FDIC 
administers.  In  addition,  a  new  Division 
of  Administration  is  being  created  by 
abolishing  the  Offices  of  Personnel 
Management,  Corporate  Services,  and 
Training  and  Educational  Services  and 
transferring  their  functions  to  the  new 
division.  As  a  resuU  of  the 
reorganization,  the  position  of  Executive 
Director  for  Compliance,  Resolutions, 
and  Supervision  is  being  abolished  as 
no  longer  necessary.  The  intended  effect 
of  these  amendments  is  to  provide  the 
Director  of  the  Division  of  Supervision 
with  appropriate  delegated  authority 
and  to  make  other  technical  and 
conforming  amendments  to  implement 
the  agency's  reorganization. 
EFFECTIVE  DATE:  June  18, 1995. 


FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  A.  DiNuzzo,  Acting  Senior 
Counsel,  Legal  Division  (202-898- 
7349),  or  Lori  J.  Sommerfeld.  Attorney. 
Legal  Division  (202-898-8515). 

SUPPLEMENTARY  INFORMATION: 

Background 

On  May  16, 1995.  the  FDIC's  Board  of 
Directors  adopted  a  resolution 
approving  an  internal  reorganization  of 
the  agency,  which  will  result  in  several 
organizational  and  management  changes 
that  become  effective  June  18, 1995. 
Under  the  revised  organizational 
structure,  the  FDIC's  divisions  and 
offices  will  report  to  one  of  three 
deputies  to  the  Chairman:  the  Deputy  to 
the  Chairman/Chief  Operating  Officer 
(Deputy/COO).  the  Deputy  to  the 
Chairman  for  Finance/Chief  Financial 
Officer  (Deputy/CFO),  and  the  Deputy  to 
the  Chairman  for  Policy  (Deputy/ 
Policy).  Specifically,  the  Divisions  of 
Supervision,  Compliance  and  Consumer 
Affairs.  Research  and  Statistics,  and 
Information  Resources  Management,  as 
well  as  the  Offices  of  the  Executive 
Secretary  and  Equal  Employment 
Opportunity,  will  report  to  the 
Chairman  through  the  Deputy/COO.  The 
Deputy/CFO  will  provide  general 
oversight  over  the  operations  of  the 
Divisions  of  Resolutions,  Depositor  and 
Asset  Services,  and  Finance,  and  the 
Deputy/Policy  will  serve  the  same 
function  with  respect  to  the  Offices  of 
Corporate  Communications.  Legislative 
Affairs,  and  Ombudsman.  The  General 
Counsel  and  the  Inspector  General, 
however,  will  continue  to  report 
directly  to  the  Chairman. 

As  part  of  the  reorganization,  a  new 
Division  of  Insurance  is  being 
«  established  to  identify  and  assess 
existing  and  emerging  risks  to  the 
deposit  insurance  funds,  which  the 
FDIC  administers.  Furthermore,  a  new  ' 
Division  of  Administration  is  being 
created  by  abolishing  the  Offices  of 
Personnel  Management.  Corporate 
Services,  and  Training  and  Educational 
Services  and  transferring  their  functions 
to  the  new  division.  As  a  result  of  the 
reorganization,  the  position  of  Executive 
Director  for  Compliance,  Resolutions, 
and  Supervision  (Executive  Director), 
which  provided  general  oversight  for 
the  Divisions  of  Compliance  and 
Consumer  Affairs.  Resolutions  and 
Supervision,  is  being  abolished  as  no 
longer  necessary.  Other  management 
changes  are  being  made  as  part  of  the 
restructuring,  but  those  do  not  require 
regulatory  amendments. 


Discussion 

The  FDIC  has  identified  portions  of  its 
regulations  that  will  be  directly  affected 
by  the  aforementioned  corporate 
reorganization  and  thus  require 
modification.  The  first  set  of  technical 
changes  amend  Parts  303,  337,  346  and 
362  to  delete  all  references  to  the 
position  of  Executive  Director  and  to 
provide  the  Director  of  the  Division  of 
Supervision  (DOS)  with  appropriate 
delegated  authority.  The  second  set  of 
amendments  involve  conforming 
changes  to  reflect  the  new  names  of  a 
division  affected  by  the  reorganization 
and  to  conform  obsolete  names  of 
divisions  found  throughout  the  FDIC's 
regulations  to  their  current 
nomenclature.  Specifically,  most 
references  to  the  Division  of  Accounting 
and  Corporate  Services  (DACS)  are 
being  changed  to  either  the  Division  of 
Administration,  which  will  assume  part 
of  the  duties  and  functions  of  DACS  as 
part  of  the  restructuring,  or  the  Division 
of  Finance  (DOF),  which  already 
assumed  a  portion  of  DACS'  duties  and 
functions  during  a  prior  reorganization. 
Two  references  to  DACS  are  being 
changed  to  DOS  to  reflect  the 
availability  of  forms  from  the  latter 
division.  Further,  references  to  the 
obsolete  terms  "Division  of 
Liquidation"  and  "Division  of  Bank 
Supervision"  are  being  amended  to 
reflect  their  current  names,  the  Division 
of  Depositor  and  Asset  Services  (DDAS) 
and  E)OS.  respectively. 

A.  Technical  Amendments  to  Parts  303. 
337.  346  and  362 

1.  Part  303  (Applications.  Requests. 
Submittals.  Delegations  of  Authority, 
and  Notices  Required  To  Be  Filed  by 
Statute  or  Regulation) 

Part  303  of  the  FDIC's  regulations 
generally  describes  the  procedures  to  be 
followed  by  both  the  FDIC  and 
applicants  with  respect  to  applications, 
requests,  or  notices  required  to  be  filed 
by  statute  or  regulation.  Part  303  also 
sets  forth  delegations  of  authority  from 
the  FDIC's  Board  of  Directors  to  the 
Directors  of  DOS  and  the  Division  of 
Compliance  and  Consumer  Affairs 
(DCA)  and.  in  some  cases,  their 
designees  to  act  on  certain  applications 
and  other  matters.  Section  303.0(c)(1)  of 
the  FDIC's  regulations  (12  CFR 
303.0(c)(1))  provides  that,  for  purposes 
of  Part  303,  the  Executive  Director  may 
exercise  any  authority  delegated  to  the 
Director  of  DOS  or  the  Director  of  DCA 
or,  in  the  event  the  title  Executive 
Director  becomes  obsolete,  an  official  of 
equivalent  of  authority.  Since  the  title  of 
Executive  Director  has  been  abolished 
and  an  "official  of  equivalent  authority" 


does  not  exist,  this  provision  is  no 
longer  necessary.  Accordingly, 
§  303.0(c)(1)  is  removed. 

2.  Part  337  (Unsafe  and  Unsound 
Banking  Practices) 

Part  337  of  the  FDIC's  regulations 
governs  certain  banking  practices  which 
are  likely  to  have  adverse  effects  on  the 
safety  and  soundness  of  insured  state 
nonmember  banks  or  which  are  likely  to 
result  in  violations  of  law  or  regulations. 
Sections  337.6(e)  and  337.6(h)(3)  of  the 
FDIC  regulations  (12  CFR  337.6(e), 
(h)(3))  provide  delegated  authority  to 
both  the  Executive  Director  and  the 
Director  of  DOS  in  connection  with 
brokered  deposits.  Section  337.6(e) 
provides  that  the  Executive  Director,  the 
Director  of  DOS  and.  when  confirmed  in 
writing  by  the  Director,  an  associate 
director  or  appropriate  regional  director 
or  deputy  regional  director  may  approve 
waiver  applications  to  accept,  renew  or 
roll  over  brokered  deposits.  Section 
337.6(h)(3)  provides  that  the  Executive 
Director  or  the  Director  of  DOS  or  any 
of  their  designees  may  request,  from 
time  to  time,  quarterly  written  reports 
from  deposit  brokers  regarding  the 
volume  of  brokered  deposits  placed 
with  a  specific  insured  depository 
institution  and  the  maturities,  rates  and 
costs  associated  with  such  deposits. 
These  sections  are  amended  only  to 
delete  the  reference  to  Executive 
Director;  the  Director  of  DOS  or 
designee  will  retain  this  delegated 
authority. 

3.  Part  346  (Foreign  Banks) 

The  activities  and  operations  of 
branches  of  foreign  banks  (both  insured 
and  uninsured)  are  governed  by  Part  346 
of  the  FDIC's  regulations.  Section 
346.101(g)  (12  CFR  346.101(g))  delegates 
authority  to  the  Executive  Director  and 
the  Director  of  DOS  and,  where 
confirmed  in  writing  by  the  Director,  to 
an  associate  director  or  appropriate 
regional  director  or  deputy  regional 
director  to  approve  divestiture  and 
cessation  plans  submitted  by  insured 
state  branches  of  foreign  banks.  This 
section  is  amended  to  delete  the 
reference  to  Executive  Director.  Again, 
the  Director  of  DOS  or  designee  will 
retain  this  delegated  authority. 

4.  Part  362  (Activities  and  Investments 
of  Insured  State  Banks) 

Part  362  implements  section  24  of  the 
Federal  Deposit  Insurance  Act  (12 
U.S.C.  1831a).  which  sets  forth  certain 
restrictions  and  prohibitions  on  the 
activities  and  investments  of  insured 
state  banks  and  their  subsidiaries. 
Section  362.6  of  the  FDIC's  regulations 
(12  CFR  362.6)  delegates  to  the 


Executive  Director  the  authority  to  act 
on  applications  by  state  banks  to  engage 
in  activities  or  make  equity  investments 
not  permissible  for  national  banks  and 
to  take  related  actions.  The  Executive 
Director  may  then  subdelegate  this 
authority  in  writing  to  the  Director  of 
DOS  or  designee.  Since  the  position 
Executive  Director  has  been  abolished, 
this  section  is  being  amended  to 
delegate  such  authority  directly  from 
the  Board  of  Directors  to  the  Director  of 
DOS.  who  may  then  subdelegate  the 
authority  in  writing  to  appropriate 
officials  within  EXDS. 

B.  Conforming  Amendments:  Division 
Names 

Several  conforming  amendments  are 
being  made  to  reflect  the  new  names  of 
a  division  directly  affected  by  the 
reorganization.  Specifically,  most 
references  to  DACS  are  being  changed  to 
either  the  "Division  of  Administration" 
or  the  "Division  of  Finance"  in  order  to 
reflect  the  names  of  the  divisions  to 
which  DACS'  duties  and  functions  have 
been  transferred.  Two  references  to 
DACS  are  being  changed  to  DOS  to 
indicate  the  availability  of  certain  forms 
(Form  8020/05  ISummary  of  Deposits] 
and  FFIEC  Form  001  [Annual  Report  of 
Trust  Assets])  from  the  latter  division. 

In  addition,  the  FDIC  is  taking  this 
opportunity  to  correct  obsolete 
references  to  two  divisions  within  the 
Corporation  that  are  found  throughout 
the  agency's  regulations.  All  references 
to  the  Division  of  Liquidation  and  the 
Division  of  Bank  Supervision  are  being 
changed  to  "Division  of  Depositor  and 
Asset  Services"  and  "Division  of 
Supervision."  respectively,  to  reflect  the 
current  names  of  those  divisions. 

Exemption  From  Public  Comment 

Rules  of  agency  organization, 
procedure  or  practice  are  exempt  from 
the  public  comment  requirements  of 
section  553  of  the  Administrative 
Procedure  Act  (5  U.S.C.  553(b)(A)).  The 
FDIC  believes  that  it  is  unnecessary  to 
seek  public  comment  in  this  case 
because  these  amendments  clearly 
concern  rules  of  agency  organization, 
procedure  or  practice  which  fall  within 
this  exemption.  Therefore,  the 
amendments  are  being  issued  as  a  final, 
rather  than  proposed,  rule. 

Effective  Date  of  Amendments 

Section  553  of  the  Administrative 
Procedure  Act  (5  U.S.C.  553)  generally 
requires  that  a  final  rule  be  published  30 
days  prior  to  its  effective  date,  subject 
to  certain  exceptions.  One  such 
exception  is  that  if  an  agency  finds  good 
cause  for  making  a  rule  immediately 
effective  and  publishes  the  basis  for  its 


determination,  then  the  rule  need  not  be 
published  30  days  before  it  becomes 
effective.  5  U.S.C.  553(d)(3).  These 
amendments  merely  pertain  to  internal 
organization  and  delegations  of 
authority  and  do  not  affect  any 
substantive  rights  of  entities  regulated 
by  the  FDIC.  Accordingly,  the  FDIC 
Board  of  Directors  finds  good  cause  to 
waive  the  30-day  delayed  effective  date 
in  order  to  quickly  effectuate  the 
corporate  reorganization  and  to  reflect 
the  name  of  the  newly  created  Division 
of  Administration. 

Regulatory  Flexibility  Act 

The  Board  of  Directors  hereby 
certifies  that  the  final  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.].  It 
will  not  impose  burdens  on  depository 
institutions  of  any  size  and  will  not 
have  the  type  of  economic  impact 
addressed  by  the  Act.  Therefore,  the 
Act's  requirements  regarding  an  initial 
and  final  regulatory  flexibility  analysis 
{Id.  at  603  &  604)  do  not  apply. 

Paperwork  Reduction  Act 

This  rulemaking  does  not  require  any 
collections  of  information  pursuant  to 
section  3504(h)  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501  et  seq.]. 
Accordingly,  no  information  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  review. 

Authority 

These  amendments  are  promulgated 
under  the  FDIC's  general  authority  to 
prescribe,  through  its  Board  of  Directors, 
such  rules  and  regulations  as  it  may 
deem  necessary  to  carry  out  the 
provisions  of  the  Federal  Deposit 
Insurance  Act  or  any  other  law  which 
the  FDIC  has  the  responsibility  of 
administering  or  enforcing  (except  to 
the  extent  that  authority  to  issue  such 
rules  and  regulations  has  been  expressly 
and  exclusively  granted  to  any  other 
regulatory  agency).  12  U.S.C. 
1819(a)(Tenth). 

List  of  Subjects 

12  CFR  Part  303 

Administrative  practice  and 
procedure,  Authority  delegations 
(Government  agencies),  Bank  deposit 
insurance.  Banks,  banking,  Insured 
depository  institutions.  Reporting  and 
recordkeeping  requirements.  Savings 
associations. 

J2  CFR  Part  337 

Banks,  banking.  Reporting  and 
recordkeeping  requirements.  Securities. 
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12  CFR  Part  346 

Bank  deposit  insurance.  Foreign 
banking,  Reporting  and  recordkeeping 
requirements. 

12  CFR  Part  362 

Administrative  practice  and 
procedure.  Authority  delegations 
(Government  agencies).  Bank  deposit 
insurance.  Banks,  banking.  Insured 
depository  institutions.  Investments. 

The  Board  of  Directors  of  the  Federal 
Deposit  Insurance  Corporation,  under 
the  authority  of  12  U.S.C. 
1819(a)(Tenth),  hereby  amends  Farts 
303,  304,  308,  309.  324.  337. 341. 343, 
346,  361  and  362  of  title  12  of  the  Code 
of  Federal  Regulations  as  follows: 

PART  303— APPLICATIONS, 
REQUESTS,  SUBMITTALS, 
DELEGATIONS  OF  AUTHORITY,  AND 
NOTICES  REQUIRED  TO  BE  FILED  BY 
STATUTE  OR  REGULATION 

1.  The  authority  citation  for  Part  303 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  378.  1813. 1815.  1816, 
1817(a)(2)(b).  1817(j).  1818.  1819  ("Seventh." 
"Eighth"  and  "Tenth").  1828. 1831e.  1831o, 
1831p-l(a);  15  U.S.C.  1607. 

§  303.0    [Amended] 

2.  In  §  303.0.  the  heading  for 
paragraph  (c)  and  paragraph  (c)(1)  are 
removed  and  paragraph  (c)(2)  is 
redesignated  as  paragraph  (c). 

PART  337— UNSAFE  AND  UNSOUND 
BANKING  PRACTICES 

1.  The  authority  citation  for  Part  337 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  375a(4).  375b.  1816. 
1818(a),  1818(b),  1819.  1821(f).  1828(i)(2). 
1831f,  183lf-l. 

2.  Section  337.6  is  amended  by 
revising  the  first  sentence  of  paragraph 
(e)(1)  and  paragraph  (h)(3)  to  read  as 
follows: 

§  337.6    Brokered  deposits. 

***** 

(e)  Decision.  (1)  The  Director  of  the 
Division  of  Supervision  and.  when 
confirmed  in  writing  by  the  Director,  an 
associate  director  or  the  appropriate 
regional  director  or  deputy  regional 
director,  shall  each  have  the  authority  to 
approve  any  waiver  application 
properly  filed.  *  *  * 
***** 

(h)'  •  * 

(3)  The  Director  of  the  Division  of 
Supervision  or  designee  may  request 
from  time  to  time,  quarterly  written 
reports  frorn  any  deposit  broker 
regarding  the  volume  of  brokered 
deposits  placed  with  a  specified  insured 


depository  institution  and  the 
maturities,  rates  and  costs  associated 
with  such  deposits. 

•  •        *        •        • 

PART  346— FOREIGN  BANKS 

1.  The  authority  citation  for  Part  346 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1813. 1815. 1817. 
1819.  1820,  3103.  3104.  3105.  3108. 

2.  Section  346.101  is  amended  by 
revising  paragraph  (g)  to  read  as  follows: 

§346.101    Applications. 

*  «         •         •         * 

(g)  Delegation  of  authority.  Authority 
is  hereby  delegated  to  the  Director  of  the 
Division  of  Supervision  and,  when 
confirmed  in  writing  by  the  Director,  to 
an  associate  director,  or  to  the 
appropriate  regional  director  or  deputy 
regional  director,  to  approve  plans  of 
divestiture  and  cessation  submitted 
pursuant  to  paragraph  (f)  of  this  section. 

PART  362— ACTIVITIES  AND 
INVESTMENTS  OF  INSURED  STATE 
BANKS 

1.  The  authority  citation  for  Part  362 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1816. 1818. 
1819(Tenth).  1831a. 

2.  Section  362.6  is  revised  to  read  as 
follows: 

§  362.6    Delegation  of  authority. 

The  authority  to  review  and  act  upon 
divestiture  plans  submitted  pursuant  to 
§  362.3(c)(2);  the  authority  to  approve  or 
deny  notices  filed  pursuant  to 
§  362.3(d);  the  authority  to  approve  or 
deny  applications  pursuant  to 
§  362.3(b)(7)(ii);  and  the  authority  to 
approve  or  deny  requests  for  consent 
pursuant  to  §  362.4(d)  as  well  as  to  take 
any  other  action  authorized  by 
§  362.4(d)  is  delegated  to  the  Director  of 
the  Division  of  Supervision  or  the 
Director's  designee. 

PARTS  304,  308,  309,  324,  341.  343,  346 
AND  361— [AMENDED] 

§  304.5    [Amended] 

1.  In  §  304.5(a)  and  (c).  by  removing 
the  words  "Bank  Financial  Reporting 
Section.  Division  of  Accounting  and 
Corporate  Services"  and  adding  in  lieu 
thereof  the  words  "Division  of 
Supervision"  each  place  they  appear. 

§309.4    [Amended] 

2.  In  §  309.4(e)  introductory  text,  by 
removing  the  words  "Information 
Center  Unit.  Bank  Systems  Section. 
Management  Information  Services 
Branch.  Division  of  Accounting  and 


Corporate  Services"  and  adding  in  lieu 
thereof  the  words  "Division  of  Finance" 
and  by  removing  the  semicolon  at  the 
end  of  the  paragraph  and  adding  a  colon 
in  its  place. 

§361.7    (Amended] 

3.  In  §  361.7(b).  by  removing  the 
words  "Corporate  Services  Branch. 
Division  of  Accounting  and  Corporate 
Services"  and  adding  in  lieu  thereof  the 
words  "Division  of  Administration". 

§§  308.145,  309.4, 309.5    [Amended] 

4.  By  removing  the  words  "Division  of 
Liquidation"  and  adding  in  lieu  thereof 
the  words  "Division  of  Depositor  and 
Asset  Services"  where  they  appear  in 
the  following  places: 

a.  §308.145 

b.  §  309.4(g) 
c.§  309.5(h) 

§§324.2,  324.7,  341.3,  341.5,  343.3,  346.20 
[Amended] 

5.  By  removing  the  words  "Division  of 
Bank  Supervision"  and  adding  in  lieu 
thereof  the  words  "Division  of 
Supervision"  where  they  appear  in  the 
following  places: 

a.  §  324.2(d) 
b.§  324.7(a) 
c.§  341.3(c) 
d.§  341.5(b) 
e.§  343.3(e) 
f.  §  346.20(a) 

By  Order  of  the  Board  of  Directors. 
.  Dated  at  Washington.  D.C.  this  8th  day  of 
June,  1995. 

Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldman, 
Acting  Executive  Secretary. 
IFR  Doc.  95-14661  Filed  6-14-95;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  25 

[Docket  No.  NM-110;  Special  Conditions 
NO.25-ANM-100] 

Special  Conditions:  Modified 
Gulfstream  American  Corporation 
Model  1159  Airplane;  High  Intensity 
Radiated  Fields  (HIRF) 

agency:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  special  conditions;  request 
for  comments. 

SUMMARY:  These  special  conditions  are 
issued  for  the  Gulfstream  American 
Corporation  (GAC)  Model  1159  airplane, 
modified  by  Learjet,  Inc.,  of  Denver, 
Colorado.  This  airplane  will  be 
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equipped  with  a  digital  Electronic  Flight 
Instrument  System  (EFIS)  that  will 
perform  critical  functions.  The 
applicable  regulations  do  not  contain 
adequate  or  appropriate  safety  standards 
for  the  protection  of  the  EFIS  from  the 
effects  of  high-intensity  radiated  fields 
(HIRF).  These  special  conditions 
provide  the  additional  safety  standards 
that  the  Administrator  considers 
necessary  to  ensure  that  the  critical 
functions  performed  by  this  system  are 
maintained  when  the  airplane  is 
exposed  to  HIRF. 
DATES:  The  effective  date  of  these 
special  conditions  is  May  26, 1995. 
Comments  must  be  received  on  or 
before  July  31,  1995. 
ADDRESSES:  Comments  on  these  final 
special  conditions,  request  for 
comments,  may  be  mailed  in  duplicate 
to:  Federal  Aviation  Administration, 
Office  of  the  Assistant  Chief  Counsel, 
Attn:  Rules  Docket  (ANM-7),  Docket 
No.  NM-110,  1601  Lind  Avenue  SW., 
Renton,  Washington,  98055-4056;  or 
delivered  in  duplicate  to  the  Office  of 
the  Assistant  Chief  Counsel  at  the  above 
address.  Comments  must  be  marked 
"Docket  No.  NM-110."  Comments  may 
be  inspected  in  the  Rules  Docket 
weekdays,  except  Federal  holidays, 
between  7:30  a.m.  and  4  p.m. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Quam,  FAA,  Standardization 
Branch,  Transport  Airplane  Directorate. 
Aircraft  Certification  Service.  1601  Lind 
Avenue  SW..  Renton,  Washington 
98055^056;  telephone  (206)  227-2145. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

The  FAA  has  determined  that  good 
cause  exists  for  making  these  special 
conditions  effective  upon  issuance; 
however,  interested  persons  are  invited 
to  submit  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
regulatory  docket  and  special  conditions 
number  and  be  submitted  in  duplicate 
to  the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered  by  the  Administrator.  These 
special  conditions  may  be  changed  in 
light  of  the  comments  received.  All 
comments  submitted  will  be  available  in 
the  Rules  Docket  for  examination  by 
interested  persons,  both  before  and  after 
the  closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerning 
this  rulemaking  will  be  filed  in  the 
docket.  Persons  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  request 
must  submit  with  those  comments  a 


self-addressed,  stamped  postcard  on 
which  the  following  statement  is  made: 
"Comments  to  Docket  No.  NM-110." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Background 

On  March  27,  1995,  Learjet,  Inc.,  of 
Denver,  Colorado,  applied  for  a 
supplemental  type  certificate  to  modify 
the  Gulfstream  American  Corporation 
(GAC)  Model  1159  airplane.  The  GAC 
Model  1159  airplane  is  a  business  jet 
with  two  aft-mounted  turbofan  engines. 
The  airplane  can  carry  two  pilots  and  19 
passengers,  depending  on  the  exit  and 
interior  configuration,  and  is  capable  of 
operating  to  an  altitude  of  45,000  feet. 
The  original  equipment  installed  in 
these  airplanes  presented  the  required 
flight  information  in  the  form  of  analog 
displays.  The  proposed  modification 
incorporates  the  installation  of  a  five 
tube  digital  Electronic  Flight  Instrument 
System  (EFIS)  that  displays  required 
flight  critical  information  and  critical 
functions.  The  installation  of  the  EFIS 
system  displaying  critical  functions  is 
potentially  vulnerable  to  high-intensity 
radiated  fields  (HIRF)  external  to  the 
airplane. 

Supplemental  Type  Certification  Basis 

Under  the  provisions  of  §  21.101  of 
the  Federal  Aviation  Regulations  (FAR), 
Learjet,  Inc.,  must  show  that  the  altered 
GAC  Model  1159  airplane  continues  to 
meet  the  applicable  provisions  of  the 
regulations  incorporated  by  reference  in 
Type  Certificate  No.  A12EA,  or  the 
applicable  regulations  in  effect  on  the 
date  of  application  for  the  change.  The 
regulations  incorporated  by  reference  in 
the  tyj>e  certificate  are  commonly 
referred  to  as  the  "original  type 
certification  basis." 

The  regulations  incorporated  by 
reference  in  Type  Certificate  No.  A12EA 
include  the  following  for  the  GAC 
Model  1159  airplanes:  Civil  Aviation 
Regulation  (CAR)  4b  dated  December 
31,  1953,  including  Amendments  4b-l 
through  4b-14,  Special  Regulations 
SR422B  and  SR450A.  In  addition,  under 
§  21.101(b)(1),  the  following  sections  of 
the  FAR  apply  to  the  EFIS  installation: 
25.1301(d),  25.1303.  and  25.1322.  as 
amended  by  Amendment  25-38;  and 
25.1309.  25.1321(a)(b)(d),  and  (e), 
25.1331,  25.1333,  and  25.1335,  as 
amended  by  Amendment  25-41.  These 
special  conditions  will  form  an 
additional  part  of  the  supplemental  type 
certification  basis. 

If  the  Administrator  finds  that  the 
applicable  airworthiness  regulations 
(i.e.,  CAR  4b  or  part  25,  as  amended)  do 
not  contain  adequate  or  appropriate 
safety  standards  for  the  GAC  Model 


1159  airplane  because  of  a  novel  of 
unusual  design  feature,  special 
conditions  are  prescribed  under  the 
provisions  of  §  21.16  to  establish  a  level 
of  safety  equivalent  to  that  established 
in  the  regulations. 

Special  conditions,  as  appropriate,  are 
issued  in  accordance  with  §  11.49  of  the 
FAR  after  public  notice,  as  required  by 
§§  11.28  and  11.29.  and  become  part  of 
the  type  certification  basis  in 
accordance  with  §  21.101(b)(2). 

Special  conditions  are  initially 
applicable  to  the  model  for  which  they 
are  issued.  Should  the  applicant  apply 
for  a  supplemental  type  certificate  to 
modify  any  other  model  included  on  the 
same  type  certificate  to  incorporate  the 
same  novel  or  unusual  design  feature, 
the  special  conditions  would  also  apply 
to  the  other  model  under  the  provisions 
of  §  21.101(a)(1). 

Discussion 

There  is  no  specific  regulation  that 
addresses  protection  requirements  for 
electrical  and  electric  systems  from 
high-intensity  radiated  fields  (HIRF). 
Increased  power  levels  from  ground- 
based  radio  transmitters,  and  the 
growing  use  of  sensitive  electrical  and 
electronic  systems  to  command  and 
control  airplanes,  have  made  it 
necessary  to  provide  adequate 
protection. 

To  ensure  that  a  level  of  safety  is 
achieved  equivalent  to  that  intended  by 
the  regulations  incorporated  by 
reference,  special  conditions  are  needed 
for  the  modified  GAC  Model  1159 
airplanes  that  would  require  that  the 
EFIS  be  designed  and  installed  to 
preclude  component  damage  and 
interruption  of  function  due  to  the 
effects  of  HIRF. 

With  the  trend  toward  increased 
power  levels  from  ground-based 
transmitters,  plus  the  advent  of  space 
and  satellite  communications,  coupled 
with  electronic  command  and  control  of 
the  airplane,  the  immunity  of  critical 
digital  avionics  systems,  such  as  the 
EFIS,  to  HIRF  must  be  established. 

It  is  not  possible  to  precisely  define 
the  HIRF  to  which  the  airplanes  will  be 
exposed  in  service.  There  is  also 
uncertainty  concerning  the  effectiveness 
of  airframe  shielding  for  HIRF. 
Furthermore,  coupling  of 
electromagnetic  energy  to  cockpit- 
installed  equipment  through  the  cockpit 
window  apertures  is  undefined.  Based 
on  surveys  and  analysis  of  existing  HIRF 
emitters,  an  adequate  level  of  protection 
exists  when  compliance  with  the  HIRF 
protection  special  condition  is  shown 
with  either  paragraphs  1  or  2  below: 
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1.  A  minimum  threat  of  100  vohs  per 
meter  peak  electric  field  strength  from 
10  KHz  to  18  GHz. 

a.  The  treat  must  be  applied  to  the 
system  elements  and  their  associated 
wiring  harnesses  without  the  benefit  of 
airframe  shielding. 

b.  Demonstration  of  this  level  of 
protection  is  established  through  system 
tests  and  analysis. 

2.  A  threat  external  to  the  airframe  of 
the  following  field  strengths  for  the 
frequency  ranges  indicated: 


Frequency 

Peak 
(V/M) 

Average 

(V/M) 

10  KHz-100  KHz  

50 

60 

70 

200 

30 

30 

150 

70 

4.020 

1.700 

5.000 

6.680 

6.850 

3.600 

3.500 

3.500 

2.100 

50 

100  KHz-500  KHz  

500  KH2-2000  KHz  

2  MHz-30  MHz    

60 

70 

200 

30  MH2-70  MHz  

30 

70MH2-100  MHz  

100  MHz-200  MHz  

200  MHz^OO  MHz  

400  MHz-700  MHz  

700MHZ-1000MHZ  

1  GHz-2  GHz  

30 

33 

70 

935 

170 

990 

2  GH2-4  GHz  

840 

4  GHz-6  GHz  

310 

6  GHz-8  GHz  

670 

8  GH2-12  GHz  

1.270 

12  GHz-18GHz  

360 

18  GHz-40  GHz    

750 

As  discussed  above,  these  special 
conditions  are  applicable  to  the  GAC 
Model  1159  airplane,  modified  by 
Learjet.  Inc.  Should  Learjet.  Inc.  apply  at 
a  later  date  for  a  supplemental  type 
certificate  to  modify  any  other  model 
included  on  Type  Certificate  No.  A12EA 
to  incorporate  the  same  novel  or 
unusual  design  feature,  the  special 
conditions  would  apply  to  that  model  as 
well,  under  the  provisions  of 
§21. 101(a)(1). 

Conclusion 

This  action  affects  only  certain 
unusual  or  novel  design  features  on 
GAC  Model  1159  airplanes  modified  by 
Learjet,  Inc.  It  is  not  a  rule  of  general 
applicability  and  affects  only  the 
applicant  who  applied  to  the  FAA  for 
approval  of  this  feature  on  this  airplane. 

The  substance  of  these  special 
conditions  has  been  subjected  to  the 
notice  and  comment  procedure  in 
several  prior  instances  and  has  been 
derived  without  substantive  change 
from  those  previously  issued.  It  is 
unlikely  that  prior  public  comment 
would  result  in  a  significant  change 
from  the  substance  contained  herein. 
For  this  reason,  and  because  a  delay 
would  significantly  affect  the 
certification  of  the  airplane,  which  is 
imminent,  the  FAA  has  determined  that 
prior  public  notice  and  comment  are 
unnecessary  and  impracticable,  and 


good  cause  exists  for  adopting  these 
special  conditions  immediately. 
Therefore  these  special  conditions  are 
being  made  effective  upon  issuance.  The 
FAA  is  requesting  comments  to  allow 
interested  persons  to  submit  views  that 
may  not  have  been  submitted  in 
response  to  the  prior  opportunities  for 
comment  described  above. 

List  of  Subjects  in  14  CFR  Part  25 

Aircraft.  Aviation  safety.  Reporting 
and  recordkeeping  requirements. 

The  authority  citation  for  these 
special  conditions  is  as  follows: 

Authority.  49  U.S.C.  app.  1344. 1348(c). 
1352, 1354(a).  1355. 1421  through  1431, 
1502.  1651(b)(2),  42  U.S.C.  1857f-10,  4321  et 
seq.;  E.0. 11514;  and  49  U.S.C.  106(g). 

The  Special  Conditions 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  following  special 
conditions  are  issued  as  part  of  the 
supplemental  type  certification  basis  for 
the  GAC  Model  1159  airplane,  as 
modified  by  Learjet,  Inc.: 

1.  Protection  from  Unwanted  Effects 
of  High-Intensity  Radiated  Fields 
(HIRF).  Each  electrical  and  electronic 
system  that  performs  critical  functions 
must  be  designed  and  installed  to 
ensure  that  the  operation  and 
operational  capability  of  these  systems 
to  perform  critical  functions  are  not 
adversely  affected  when  the  airplane  is 
exposed  to  high  intensity  radiated  fields 
external  to  the  airplane. 

2.  The  following  definition  applies 
with  respect  to  this  special  condition: 
Critical  Function.  Functions  whose 
failure  would  contribute  to  or  cause  a 
failure  condition  that  would  prevent  the 
continued  safe  flight  and  landing  of  the 
airplane. 

Issued  in  Renton,  Washington,  on  May  26, 
1995. 
Darrell  M.  Pederson. 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
(FR  Doc.  95-14660  Filed  6-14-95:  8:45  ami 
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14  CFR  Part  39 

[Docket  No.  94-NM-98-AD;  Amendment 
39-8254;  AD  95-12-04] 

Airworthiness  Directives;  Airbus 
Industrie  Model  A320-231  Series 
Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD). 


applicable  to  certain  Model  A320-231 
series  airplanes,  that  requires  repetitive 
functional  checks  to  detect  leakage  of 
the  distribution  piping  of  the  engine  fire 
extinguishing  system,  and  repair,  if 
necessary:  and  modification  of  the 
piping,  which  would  terminate  the 
inspection  requirements.  This 
amendment  is  prompted  by  reports  of 
cracking  of  the  engine  fire  extinguisher 
pipe,  which  resulted  in  leakage  of  the 
fire  extinguisher  agent.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  leakage  of  the  fire  extinguishing 
agent,  which  could  prevent  the  proper 
distribution  of  the  agent  within  the 
nacelle  in  the  event  of  a  fire. 

DATES:  Effective  July  17.  1995. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  July  17, 
1995. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Airbus  Industrie.  1  Rond  Point 
Maurice  Bellonte.  31707  Blagnac  Cedex, 
France.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  Slotte,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton. 
Washington,  98055-4056;  telephone 
(206)  227-2797;  fax  (206)  227-1149. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federa . 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Airbus 
Model  A320-231  series  airplanes  was 
published  in  the  Federal  Register  on 
January  30,  1995  (60  FR  5599).  That 
action  proposed  to  require  repetitive 
visual  inspections  to  detect  leakage  of 
the  distribution  piping  of  the  engine  fire 
extinguishing  system,  and  repair,  if 
necessary;  and  modification  of  the 
piping,  which  would  terminate  the 
inspection  requirements. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
single  comment  received. 

The  commenter  supports  the 
proposed  rule. 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 


safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

The  FAA  estimates  that  14  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  48 
work  hours  per  airplane  to  accomplish 
the  required  actions,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Required  parts  will  be  provided  by  the 
manufacturer  at  no  cost  to  the  operators. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $40,320,  or  $2,880  per 
airplane. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  EKDT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 


Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

95-12-04    Airbus  Industrie:  Amendment 
39-9254.  Docket  94-NM-98-AD. 

Applicability:  Model  A320-231  series 
airplanes;  manufacturer's  serial  numbers 
(MSN)  028.  035.  037,  038,  043,  045  through 
058  inclusive,  064  through  067  inclusive,  074 
through  077  inclusive,  080  through  082 
inclusive,  089  through  092  inclusive,  095. 
and  096;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (c)  to  request  approval 
from  the  FAA.  This  approval  may  address 
either  no  action,  if  the  current  configuration 
eliminates  the  unsafe  condition;  or  different 
actions  necessary  to  address  the  unsafe 
condition  described  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 
effect  of  the  changed  configuration  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  airplane  from 
the  applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  leakage  of  the  fire  extinguishing 
agent,  which  could  prevent  the  proper 
distribution  of  the  agent  within  the  nacelle  in 
the  event  of  a  fire,  accomplish  the  following: 

(a)  Within  500  flight  hours  after  the 
effective  date  of  this  AD.  perform  a 
functional  check  to  detect  leakage  of  fire 
extinguishing  agent  from  the  distribution 
piping  of  the  engine  fire  extinguishing 
system,  in  accordance  with  either  Airbus  All 
Operators  Telex  (AOT)  26-1 1 ,  dated  January 
3. 1994,  or  Airbus  Service  Bulletin  A320-26- 
1032,  dated  March  31, 1994. 

(1)  If  no  leakage  is  found,  or  if  leakage  is 
within  the  limits  specified  in  the  AOT  or  the 
service  bulletin,  repeat  the  functional  check 
thereafter  at  intervals  not  to  exceed  500  flight 
hours. 

(2)  If  any  leakage  is  beyond  the  limits 
specified  in  the  AOT  or  the  service  bulletin, 
prior  to  further  flight,  modify  the  piping  in 
accordance  with  either  the  AOT  or  Airbus 
Service  Bulletin  A320-26-1031,  dated  March 
31,  1994. 

(b)  Within  4,000  flight  hours  after  the 
effective  date  of  this  AD,  modify  the  piping 
in  accordance  with  either  Airbus  AOT  26-11. 
dated  January  3. 1994,  or  Airbus  Service 
Bulletin  A320-26-1031,  dated  March  31, 
1994  Accomplishment  of  this  modification 
constitutes  terminaUng  action  for  the 
repetitive  functional  check  requirements  of 
this  AD. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 


provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch.  ANM-113.  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Standardization 
Branch,  ANM-113. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  The  functional  checks  and  modification 
shall  be  done  in  accordance  with  either 
Airbus  AOT  26-11.  dated  January  3, 1994,  or 
Airbus  Service  Bulletin  A32O-26-1031, 
dated  March  31, 1994;  or  Airbus  Service 
Bulletin  A320-26-1032,  dated  March  31, 
1994.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Airbus  Industrie,  1  Rond  Point  Maurice 
Bellonte.  31707  Blagnac  Cedex,  France. 
Copies  may  be  insp>ected  at  the  FAA. 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at  the 
Office  of  the  Federal  Register.  800  North 
Capitol  Street,  NW.,  suite  700.  Washington. 
DC. 

(0  This  amendment  becomes  effective  on 
July  17. 1995. 

Issued  in  Renton,  Washington,  on  Mav  26. 
1995. 

Darrell  M.  Pederson, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  95-1 3506  Filed  6-14-95:  8:45  am] 

BILUNG  COOE  4910-13-U 


14  CFR  Part  39 

[Docket  No.  95-NM-96-AD;  Amendment 
39-9246;  AD  95-11-13] 

Airworthiness  Directives;  McDonnell 
Douglas  Model  MD-1 1  Series 
Airplanes  Equipped  With  Pratt  & 
Whitney  Model  PW4460  and  PW4462 
Engines 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule;  correction. 

SUMMARY:  This  document  corrects  a 
typographical  error  that  appeared  in 
paragraph  (c)  of  the  above-captioned 
airworthiness  directive  (AD)  that  was 
published  in  the  Federal  Register  June  1, 
1995  (60  FR  28527).  A  typographical 
error  in  paragraph  (c)  of  the  AD  resulted 
in  a  reference  to  a  part  number  that  is 
inaccurate. 


31388        Federal  Register  /  Vol.  60.  No.  115  /  Thursday.  June  15.  1995  /  Rules  and  Regulations 


Federal  Register  /  Vol.  60.  No.  115  /  Thursday,  June  15,  1995  /  Rules  and  Regulations        31389 


DATES:  Effective  June  16,  1995. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  was  previously  approved  by 
the  Director  of  the  Federal  Register  as  of 
June  16. 1995  (60  FR  28527.  June  1. 
1993). 

FOR  FURTHER  INFORMATION  CONTACT: 
Wahib  Mina,  Aerospace  Engineer, 
Airframe  Branch.  ANM-120L.  FAA,  Los 
Angeles  Aircraft  Certification  Office, 
3960  Paramount  Boulevard,  Lakewood, 
Cahfomia  90712;  telephone  (310)  627- 
5324;  fax  (310)  627-5210. 
SUPPLEMENTARY  INFORMATION: 
Airworthiness  Directive  (AD)  95-11-13. 
amendment  39-9246,  applicable  to 
certain  McDonnell  Douglas  Model  MD- 
11  series  airplanes,  was  published  as  a 
final  rule  in  the  Federal  Register  on 
June  1,  1995  (60  FR  28527).  As 
published,  that  final  rule  contained  a 
typographical  error  in  paragraph  (c). 
Paragraph  (c)  indicated  that  no  person 
shall  install  an  aft  mount  beam 
assembly,  part  number  (P/N)  221-021- 
501.  However,  the  correct  P/N  is  221- 
0261-501,  which  is  cited  correctly 
throughout  the  rest  of  the  final  rule. 

This  document  corrects  the  reference 
to  the  P/N  cited  in  the  paragraph  (c)  of 
AD  95-11-13,  to  read  as  follows: 

"(c)  As  of  the  effective  date  of  this 
AD,  no  person  shall  install  an  aft  mount 
beam  assembly,  P/N  221-0261-501.  on 
any  airplane,  unless  it  has  been 
previously  inspected  and  re-identified 
in  accordance  with  the  paragraph  3.B., 
Phase  2.  of  the  Accomplishment 
Instructions  of  McDonnell  Douglas  Alert 
Service  Bulletin  MD11-71A073, 
Revision  1,  dated  May  16, 1995." 

Since  no  other  part  of  the  regulatory 
information  has  been  changed,  the  final 
rule  is  not  being  republished. 

Issued  in  Renton,  Washington,  on  June  9, 
1995. 

Darrell  M.  Pederson, 
Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
(FR  Doc.  95-14629  Filed  &-14-95;  8:45  am) 

BILUNO  COOE  4910-13-U 

14  CFR  Part  39 

[Docket  No.  95-ANE-20;  Amendment 
39-9270;  AD  96-12-19] 

Airworthiness  Directives;  Pratt  & 
Whitney  JT8D-200  Series  Turbofan 
Engines 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 


applicable  to  Pratt  &  Whitney  (PW) 
JT8D-200  series  turbofan  engines.  This 
action  requires  periodic  inspection  of 
fan  blades  for  locked  fan  blade  shrouds 
and  foreign  object  damage  (FOD); 
unlocking  of  fan  blade  shrouds,  if 
necessary;  and  lubrication  of  fan  blade 
shrouds.  This  amendment  is  prompted 
by  reports  of  six  recent  fan  blade 
failiues,  two  of  which  resulted  in  the 
separation  of  the  engine  nose  cowl  from 
the  aircraft.  The  actions  specified  in  this 
AD  are  intended  to  prevent  fan  blade 
failure,  which  can  result  in  damage  to 
the  aircraft. 
DATES:  Effective  June  30,  1995. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  June  30. 
1995. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
August  14,  1995. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Assistant  Chief 
Counsel,  Attention:  Rules  Docket  No. 
95-ANE-20, 12  New  England  Executive 
Park.  Burlington.  MA  01803-5299. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Pratt  & 
Whitney.  400  Main  St..  East  Hartford, 
CT  06108.  This  information  may  be 
examined  at  the  FAA.  New  England 
Region.  Office  of  the  Assistant  Chief 
Counsel,  12  New  England  Executive 
Park,  BurUngton,  MA;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street  NW..  suite  700.  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  A.  Rumizen.  Aerospace  Engineer. 
Engine  Certification  Office.  FAA,  Engine 
and  Propeller  Directorate.  12  New 
England  Executive  Park.  BurUngton,  MA 
01803-5299;  telephone  (617)  238-7137. 
fax(617)23&-7199. 
SUPPt-EMENTARY  INFORMATION:  The 
Federal  Aviation  Administration  (FAA) 
has  received  six  recent  reports  of  engine 
failures  due  to  fan  blade  failures  on 
Pratt  &  Whitney  (PW)  JT8D-200  series 
turbofan  engines.  Fan  blade  failures  can 
have  serious  secondary  effects  such  as 
inlet  cowl  penetration  or  liberation, 
engine  flange  separation,  fuel  leaks,  or 
impact  damage  to  the  aircraft.  Most  of 
these  failures  result  from  fractures  that 
originate  in  the  leading  edge  of  the 
blade  just  above  the  platform.  The  FAA 
has  determined  that  the  primary  cause 
of  the  failures  is  high  cycle  fatigue 
(HCF)  cracking  that  is  initiated  by 
foreign  object  damage  (FOD)  to  this  area 
of  the  blade.  Other  factors  have  been 
found  to  increase  the  blade  stresses  such 
that  the  blade  is  more  susceptible  to 


FOD  induced  HCF  cracking.  These 
factors  include  locked  fan  blade 
shrouds,  which  increase  blade  stresses, 
and  leading  edge  erosion,  which  can 
produce  blade  flutter.  This  condition,  if 
not  corrected,  could  result  in  fan  blade 
failure,  which  can  result  in  damage  to 
the  aircraft. 

The  FAA  has  reviewed  and  approved 
the  technical  contents  of  PW  All 
Operators  Wire  (AOW)  No.  JT8D/72-33/ 
CTS:  CRC-5-4-5-1.  dated  April  5. 1995. 
that  describes  procedures  for  periodic 
inspection  of  fan  blades  for  locked 
rotors  and  FOD;  unlocking  of  fan  blade 
shrouds,  if  necessary;  and  lubrication  of 
fan  blade  shrouds. 

Since  an  unsafe  condition  has  been 
identified  that  is  Ukely  to  exist  or 
develop  on  other  engines  of  the  same 
type  design,  this  airworthiness  directive 
(AD)  is  being  issued  to  prevent  fan  blade 
failure,  which  can  result  in  damage  to 
the  aircraft.  This  AD  requires  periodic 
inspection  of  fan  blades  for  locked 
rotors  and  FOD;  unlocking  of  fan  blade 
shrouds,  if  necessary;  and  lubrication  of 
fan  blade  shrouds.  The  actions  are 
required  to  be  accomplished  in 
accordance  with  the  AOW  described 
previously. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 


submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  wath  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  95-ANE-20."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  IS  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
impUcations  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866.  It 
has  been  determined  further  that  this 
action  involves  an  emergency  regulation 
imder  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034,  February  26, 
1979).  If  it  is  determined  that  this 
emergency  regulation  otherwise  would 
be  significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it.  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39-AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423:  49  U.S.C.  106(g);  and  14  CFR 
11.89. 


§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

95-12-19  Pratt  ft  Whitney:  Amendment  39- 
9270.  Docket  95-ANE-20. 

Applicability:  Pratt  &  Whitoey  (PW) 
Models  )T8D-209,  -217,  -217A,  -217C,  and 
-219  turbofan  engines  that  have  installed  fan 
blades.  Part  Numbers  798821,  798821-001, 
808121,  808121-001,  809221,  811821, 
851121,  851121-001.  5000021-02,  5000021- 
022,  and  5000021-032.  These  engines  are 
installed  on  but  not  limited  to  McDonnell 
Douglas  MD-80  series  aircraft. 

Note:  This  airworthiness  directive  (AD) 
applies  to  each  engine  identified  in  the 
preceding  applicability  provision,  regardless 
of  whether  it  has  been  modified,  altered,  or 
repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  engines  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
use  the  authority  provided  in  paragraph  (b) 
to  request  approval  from  the  FAA.  This 
approval  may  address  either  no  action,  if  the 
current  configuration  eliminates  the  unsafe 
condition,  or  different  actions  necessary  to 
address  the  unsafe  condition  described  in 
this  AD.  Such  a  request  should  include  an 
assessment  of  the  effect  of  the  changed 
configuration  on  the  unsafe  condition 
addressed  by  this  AD.  In  no  case  does  the 
presence  of  any  modification,  alteration,  or 
repair  remove  any  engine  from  the 
applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  fan  blade  failure,  which  can 
result  in  damage  to  the  aircraft,  accomplish 
the  following: 

(a)  Inspect  fan  blades  and  shrouds,  unlock 
fan  blade  shrouds,  and  lubricate  fan  blade 
shrouds,  in  accordance  with  the  intervals  and 
procedures  described  in  Parts  1  and  2  of  PW 
All  Operators  Wire  (AOW)  No.  JT8D/72-33/ 
CTS:  CRC-5-4-5-1,  dated  April  5,  1995. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Engine 
Certification  Office.  The  request  should  be 
forwarded  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager.  Engine  Certification  Office. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  Engine 
Certification  Office. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  aircraft  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  The  requirements  of  this  AD  shall  be 
done  in  accordance  with  the  following 
service  document: 


Document  no. 

Pages 

Date 

PW  AOW  No. 

1-5 

Aprils,  1995. 

JT8D/72-33/ 

CTS:  CRC-5-4- 

5-1. 

Total  pages:  5. 

This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may 
be  obtained  from  Pratt  &  Whitney,  400 
Main  St.,  East  Hartford,  CT  06108. 
Copies  may  be  inspected  at  the  FAA, 
New  England  Region,  Office  of  the 
Assistant  Chief  Counsel.  12  New 
England  Executive  Park,  Burlington. 
MA;  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street  NW.. 
suite  700.  Washington,  DC. 

(e)  This  amendment  becomes  effective 
on  June  30, 1995. 

Issued  in  Burlington,  Massachusetts,  on 
June  5, 1995. 
Ronald  L.  Vavnuka, 
Acting  Manager,  Engine  and  Propeller 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  95-14638  Filed  6-13-95;  9:16  am] 

BILUNO  COOE  4«1»-1V-U 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Part  381 
[Docket  No.  RM95-1 1-000] 

Annual  Update  of  Filing  Fees 

June  9,  1995. 

AGENCY:  Federal  Energy  Regulatory 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  In  accordance  vdth  the 
Commission's  regulations,  the 
Commission  issues  this  update  of  its 
filing  fees.  This  document  provides  the 
yearly  update  using  data  in  the 
Commission's  Payroll  Utilization 
Reporting  System  to  calculate  the  new 
fees.  The  purpose  of  updating  is  to 
adjust  the  fees  on  the  basis  of  the 
Commission's  costs  for  Fiscal  Year 
1994. 

EFFECTIVE  DATE:  July  17,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Maria  Bondarenko,  Office  of  the 
Executive  Director  and  Chief  Financial 
Officer,  Federal  Energy  Regulatory 
Commission,  810  First  Street,  N.E., 
Room  631,  Washington.  D.C.  20426. 
(202)  219-2877. 

SUPPLEMENTARY  INFORMATION:  In 
addition  to  pubhshing  the  full  text  of 
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this  document  in  the  Federal  Register, 
the  Commission  also  provides  all 
interested  persons  an  opportunity  to 
inspect  or  copy  the  contents  of  this 
document  during  normal  business  hours 
in  Room  3308,  941  North  Capitol  Street, 
N.E..  Washington.  D.C.  20426. 

The  Commission  Issuance  Posting 
System  (CIPS),  an  electronic  bulletin 
board  service,  provides  access  to  the 
texts  of  forma!  documents  issued  by  the 
Commission.  Cli^?"  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  dialing  (202)  208-1397.  To 
access  CIPS.  set  your  communications 


software  to  19200, 14400. 12000.  9600. 
7200.  4800.  2400.  or  1200bps,  full 
duplex,  no  parity.  8  data  bits,  and  1  stop 
bit.  The  full  text  of  this  document  will 
be  available  on  CIPS  for  60  days  from 
the  date  of  issuance  in  ASQI  and 
WordPerfect  5.1  format.  After  60  days 
the  document  will  be  archived,  but  still 
accessible.  The  complete  text  on 
diskette  in  WordPerfect  format  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  La  Dorn  Systems 
Corporation,  also  located  in  Room  3308, 
941  North  Capitol  Street.  N.E., 
Washington.  D.C.  20426. 


The  Federal  Energy  Regulatory 
Commission  (Commission),  by  its 
designee  the  Executive  Director  and 
Chief  Finanical  Officer '  is  issuing  this 
document  to  update  filing  fees  the 
Commission  assesses  for  specific 
services  and  benefits  provided  to 
identifiable  beneficiaries.  Pursuant  to 
§381.104  of  the  Commission's 
regulations,  the  Commission  is 
establishing  updated  fees  on  the  basis  of 
the  Commission's  Fiscal  Year  1994 
costs.  The  adjusted  fees  announced  in 
this  document  are  effective  July  17. 
1995.  The  new  fee  schedule  is  as 
follows: 


Fees  AppUcable  to  ttte  Natural  Gas  Policy  Act 


1.  Review  of  jurisdictional  agency  determinations.  (18  CFR  381.402) 

2.  Petitions  for  rate  approval  pursuant  to  18  CFR  284.123(b)(2).  (18  CFR  381.403) 

3.  Initial  or  extension  reports  for  Title  III  transactions.  (18  CFR  381.404)  - 

Fees  Applicable  to  General  Activities 

1.  Petition  for  issuance  of  a  declaratory  order  (except  under  Part  t  of  the  Federal  Power  Act).  (18  CFR  381.302) 

2.  Review  of  a  Department  of  Energy  remedial  order: 


S100 

5.740 

120 


Amount  in  Controversy 


-     SO-9.999.  (18  CFR  381.303(b))  

510,000-29,999.  (18  CFR  381.303(b))  

530,000  or  more.  (18  CFR  381.303(a))  

3.  Review  of  a  Department  of  Energy  denial  of  adjustment: 


Amount  in  Controversy 


50-9,999.  (18  CFR  381.304(b))  

510,000-29,999.  (18  CFR  381.304(b))  

530,000  or  more.  (18  CFR  381.304(a))  '. 

4.  Written  legal  interpretations  by  the  Office  of  the  General  Counsel.  (18  CFR  381.305(a)) 


100 

600 

8,840 

3,310 

Fees  Applicable  to  Natural  Gas  Pipelines 


1.  Pipeline  certificate  applications  pursuant  to  18  CFR  284.224.  (18  CFR  381.207(b)) 


1,000 


Fees  Applicable  to  Cogenerators  and  Small  Power  Producers 


1.  Certification  of  qualifying  status  as  a  small  power  production  facility.  (18  CFR  381.505(a)) 

2.  Certification  of  qualifying  status  as  a  cogeneration  facility.  (18  CFR  381.505(a))  

3.  Applications  for  exernpt  wholesale  generator  status.  (18  CFR  381.801)  


9,930 

1 1 ,240 

1,020 


List  of  Subjects  in  18  CFR  Part  381 

Electric  power  plants.  Electric 
utilities.  Natural  gas.  Reporting  and 
recordkeeping  requirements. 
Christie  McGue, 

Executive  Director  and  Chief  Financial 
Officer. 

In  consideration  of  the  foregoing,  the 
Commission  amends  Part  381.  Chapter  I, 
Title  18,  Code  of  Federal  Regulations,  as 
set  forth  below. 


PART  381— FEES 

1.  The  authority  citation  for  Part  381 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  71 7-71 7w;  16  U.S.C. 
791-8280.  2601-2645;  31  U.S.C.  9701;  42 
U.S.C.  7101-7352;  49  U.S.C.  60502;  49  App. 
U.S.C.  1-85. 

§381.302    [Amended] 

2.  In  §381.302.  paragraph  (a)  is 
amended  by  removing  "$10,930"  and 
inserting  "$11,550"  in  its  place. 


3.  In  §  381.303,  paragraph  (a)  is 
amended  by  removing  "$15,960"  and 
inserting  "$16,860"  in  its  place. 

§381.304    [Amended] 

4.  In  §  381,314,  paragraph  (a)  is 
amended  by  removing  "$8,370"  and 
inserting  "$8,840"  in  its  place. 

§381.305    [Amended] 

5.  In  §  381.305,  paragraph  (a)  is 
amended  by  removing  "$3,130"  and 
inserting  "$3,310"  in  its  place. 


18  CFR  375.313(a) 


§381.403    [Amended] 

6.  Section  381.403  is  amended  by 
removing  "$5,440"  and  inserting 

■$5,740"  in  its  place. 

§381.505    [Amended] 

7.  In  §  381.505,  paragraph  (a)  is 
amended  by  removing  "$9,400"  and 
inserting  "$9,930"  in  its  place  and  by 
removing  "$10,640"  and  inserting 

■$11,240"  in  its  place. 

§381.801     [Amended] 

8.  Section  381.801  is  amended  by 
removing  "$1,350"  and  inserting 
■■$1,020"  in  its  place. 

(PR  Doc.  95-14595  Filed  6-14-95;  8:45  am] 
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SUSQUEHANNA  RIVER  BASIN 
COMMISSION 

18  CFR  Parts  803,  804  and  805 

Review  and  Approval  of  Projects; 
Special  Regulations  and  Standards; 
Hearings/Enforcement  Actions 

AGENCY:  Susquehanna  River  Basin 
Commission  (SRBC) 
ACTION:  Final  rule. 

SUMMARY:  This  action  finalizes  adoption 
of  a  reorganized  and  revised  set  of 
regulations  and  procedures  for  review  of 
projects.  These  regulations  implement 
the  commission's  general  project  review 
authority  set  forth  in  Section  3.10  of  the 
Susquehanna  River  Basin  Compact  and 
its  authority  under  other  portions  of  the 
compact  to  set  standards  for  the 
operation  of  projects  and  to  enforce  its 
regulations.  Other  regulations  cover 
registration  of  water  withdrawals  and 
water  conservation. 

EFFECTIVE  DATE:  May  11.  1995. 

ADDRESSES:  1721  N.  Front  Street, 

Harrisburg,  Pa.  17102-2391. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  A.  Cairo  or  John  D.  Graham. 

717-238-0422. 

SUPPLEMENTARY  INFORMATION: 

History 

These  regulations  were  first  proposed 
on  May  12,  1994  and  appeared  in  the 
Federal  Register  on  June  8,  1994  at  p. 
29563.  They  replace  the  commission's 
existing  project  review  regulations 
found  in  Part  803  of  the  Code  of  Federal 
Regulations.  Their  purpose  is  to 
improve  the  overall  precision  and 
clarity  of  the  regulations;  to  reorganize 
the  regulations  into  an  integrated  format 
that  is  more  readily  understood  by  the 
regulated  community;  and  to  address 
subject  matter  not  addressed  or 


inadequately  addressed  in  the  existing 
regulations. 

A  series  of  eight  public  hearings  were 
held  throiighout  the  river  basin  during 
the  sunTmer  of  1994.  The  hearings 
produced  a  large  number  of  comments, 
most  of  which  were  directed  to  the 
revised  consumptive  use  regulation. 
Agriculture  and  public  water  suppliers 
provided  most  of  these  comments.  After 
considering  these  comments  and 
making  a  number  of  changes  in  the 
originally  proposed  regulation,  the 
commission  held  a  final  hearing  on 
March  9,  1995.  Additional  changes  were 
made  in  response  to  the  comments 
received  at  this  hearing.  A  copy  of  a 
document  showing  all  of  these  changes 
may  be  obtained  upon  request  to  the 
commission  at  the  above  address  or 
phone. 

Due  to  the  many  comments  and 
questions  raised  on  the  consumptive  use 
portion  of  the  regulations,  and  because 
of  the  complexity  and  potential 
regulatory  impacts  of  that  particular 
regulation,  the  Commission  determined 
that  further  consultations  and 
discussions  with  the  regulated 
community  will  be  needed  before  final 
action.  At  the  same  time,  the 
Commission  feels  that  the  remaining 
portion  of  the  regulations  will  greatly 
improve  the  Commission's  regulations 
and  procedures  for  review  of  projects 
and  should  be  adopted  as  soon  as 
possible.  Therefore,  the  Commission  is 
proceeding  with  final  rulemaking  on 
these  regulations,  except  for  the 
proposed  revisions  to  the  regulation  on 
the  consumptive  use  of  water  which  are 
deferred.  The  current  consumptive  use 
regulation  found  at  18  CFR  803.61  is 
substantially  retained  and  renumbered 
as  §  803.42.  The  Commission  will 
continue  the  consultation  process  with 
the  regulated  community  in  an  effort  to 
develop  a  future  strategy  for  the 
management  of  agricultural  and  public 
water  supply  uses.  The  current 
suspension  of  the  consumptive  use 
regulation  with  respect  to  agricultural 
consumptive  uses  under  Commission 
Resolution  94-05  also  remains  in  effect. 

The  comments  relating  to  the  non- 
consumptive  use  portion  of  the 
regulations  are  summarized  below  and 
responses  provided. 

Comments/Responses 

1.  Public  water  suppliers  do  not  have 
the  legal  authority  to  enforce  water 
conservation  requirements. 

Response:  The  water  conservation 
standards  which  are  set  forth  in  the 
omnibus  package  have  been  in  effect 
since  1979  without  burdening  public 
water  suppliers  on  the  issue  of 
enforcement  of  conservation  measures. 


The  regulation  says  that  such  measures 
shall  be  implemented  '■as  circumstances 
warrant."  We  see  no  real  difficulty  for 
water  suppliers  to  distribute  literature  to 
customers  describing  water 
conservation  techniques  and 
implementing  a  water  pricing  structure 
that  encourages  conservation.  As  for 
requiring  installation  of  conservation 
devices,  at  least  this  could  be 
implemented  as  a  requirement  for 
hookups  to  the  system  if  not  directly 
mandated. 

2.  The  duration  of  approvals  should 
be  the  same  as  that  of  accompanying 
permits  issued  by  the  state.  If  no  state 
permit  duration  is  specified,  the  SRBC 
approval  should  be  perpetual.  Making 
the^approval  duration  retroactive  to 
p>rojects  already  approved  by  SRBC  is 
unfair  and  perhaps  an  unconstitutional 
taking  of  a  vested  right.  Twenty-five 
years  may  not  enough  time  to  amortize 
investments  some  in  big,  complex 
plants  where  large  sums  of  money  were 
invested. 

i?esponse:  The  proposed  regulation 
does  tie  permit  duration  to  any 
accompanying  permit  issued  by  a 
signatory  party.  We  feel  that  25  years  is 
a  reasonable  duration  to  otherwise  give 
to  a  project  sponsor  so  that  the 
investment  he  has  made  in  the  project 
can  be  sufficiently  amortized.  To  cover 
those  situations  where,  for  some  good 
reason,  25  years  is  not  appropriate,  we 
propose  to  add  a  sentence  to  §  803.30(a) 
stating.  "The  Commission,  upon  its  own 
motion  or  that  of  a  project  sponsor,  may 
modify  this  duration  in  consideration  of 
such  factors  as  the  time  needed  to 
amortize  a  project  investment,  the  time 
needed  to  secure  project  financing,  the 
potential  risks  of  interference  with  an 
existing  project,  and  other  equitable 
factors."  To  address  the  concern  over 
the  retroactive  application  of  the  25  year 
duration  to  projects  already  approved  by 
the  Commission,  we  propose  to  now 
add  five  years  to  this  permit  duration 
from  the  time  of  the  Commission's 
initial  approval.  This  will  help  to 
mitigate  the  effects  of  the  retroactive 
application  of  the  permit  duration  and 
stagger  the  time  periods  when  these 
previously  approved  projects  come  up 
for  renewal. 

3.  Three  years  is  not  enough  time  for 
a  project  sponsor  to  implement  an 
approved  project.  This  should  be 
extended  to  four  years. 

Response:  The  proposed  regulation 
(§  803.3(b))  already  allows  the  extension 
or  renewal  of  an  approval  upon  the 
request  of  the  applicant.  The 
Commission  is  not  likely  to  refuse  any 
reasonable  request  for  an  extension. 

4.  Hydroelectric  projects  should  be 
specifically  exempted  from  §803.44. 
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and  electric  generating  plants  in  general 
should  be  exempted  from  §  804.20.  Such 
plants  do  not  properly  fit  into  the 
category  of  projects  covered  by  these 
sections. 

Response:  In  most  cases,  run  of  river 
hydroelectric  projects,  by  their  very 
process  of  passing  water  through,  will 
not  be  considered  a  withdrawal  of 
water.  But  what  if  there  is  a  scenario 
wherein  a  hydroelectric  (pcility  is 
somehow  conveying  water  that  would 
normally  pass  directly  into  the  tail  race 
to  supply  another  water  use?  The 
commission  needs  to  be  able  to  deal 
with  such  an  eventuality. 

We  therefore  propose  to  add  a 
provision  exempting  hydroelectric 
projects  from  §  803.44  except  to  the 
extent  that  such  projects  constitute  a 
withdrawal  as  defined  in  §  803.3. 
Hydroelectric  sponsors  should  keep  in 
mind  the  fact  that,  while  hydro  projects 
will  generally  be  exempt  under  §  803.44, 
they  may  still  be  subject  to  commission 
approval  under  the  general  project 
review  requirements  of  Section  3.10  of 
the  Compact  and  these  regulations. 
With  respect  to  §  804.20  on  water 
conservation  standards,  electric 
generating  (fossil-nuclear)  facilities  are 
basically  industrial  type  activities.  The 
current  proposal  does  allow  sufficient 
flexibility  for  the  calculations  in  lieu  of 
metering  if  indeed  metering  is 
impractical  for  an  electric  generating 
station.  We  recognize  that  the  utilities 
have  undertaken  practices  such  as 
recirculation  which  have  contributed  to 
water  conservation  efforts.  The 
commission  is  willing  to  work  with  the 
utilities  to  identify  other  conservation 
techniques  ihat  would  be  considered 
unique  to  utility  operations. 

5.  Under  §§  803.43  &  803.44,  the 
commission  should  not  require  metering 
for  water  use  by  electric  generating 
"  facilities  and  should  require  only 
monthly  reporting. 

Response:  We  agree  that  more 
flexibility  is  needed  on  surface 
withdrawals,  so  we  would  propose  to 
add  the  words  "or  other  suitable 
methods  of  measurement"  to  §  803.44 
(c).  We  also  agree  to  allow  the 
commission  to  designate,  on  an  ad  hoc 
basis,  whether  daily,  weekly,  or 
monthly  records  shall  be  kept.  (§803.44 
(d). 

With  respect  to  §803.43,  the 
commission  has  the  ability  to  waive  any 
requirements  of  the  regulations  so  long 
as  the  purposes  of  the  regulations  are 
not  violated.  If  there  are  good  reasons 
for  not  doing  the  normal  metering  or  for 
having  only  monthly  data  reported,  the 
commission  will  listen  and  is  not  likely 
to  refuse  any  reasonable  request. 
Meanwhile,  the  commission  generally 


feels  that  some  interval  more  frequent 
than  one  month  is  desirable  for  ground 
water  management. 

6.  The  regulations  should  not  be 
applied  on  a  retroactive  basis.  This  may 
even  be  illegal  and  is  unfair  to  the 
owners  of  existing  facilities. 

Response:  The  consumptive  use 
regulation  has  been  retroactive  since 
1976.  The  only  new  retroactive 
application  in  proposed  revisions  to 
Part  803  is  the  approval  durations. 
However,  we  are  not  proposing  to  revise 
it  at  this  time.  The  ground  water  and 
conservation  regulation  effective  dates, 
which  were  previously  established,  are 
simply  preserved.  The  surface  water 
regulation  is  made  only  prospectively 
effective.  There  is  nothing  inherently 
illegal  with  a  retroactive  effective  date 
so  long  as  proper  safeguards  are 
included. 

7.  In  Section  803.3,  a  better  definition 
of  trigger  flow  is  needed  to  provide 
clarification  of  the  intent  and  purpose  of 
trigger  flow,  relative  to  what  becomes 
triggered. 

Response:  The  definition  of  trigger 
flow  relates  to  Section  803.42  and  has 
been  removed  for  the  present  time. 

8.  SRBC  should  not  place  the  onus  of 
responsibility  for  notifying  the  public  of 
an  application  on  the  applicant.  The 
regulation  calling  for  notification  of 
municipalities  needs  clarified.  It  sounds 
like  an  applicant  must  notify  every 
municipality  in  the  county. 

Response:  Agree  that  the  wording  on 
municipal  notification  needs  revised  to 
make  clear  that  SRBC  is  not  requiring 
that  every  municipality  in  the  county  be 
notified,  only  those  in  which  the  project 
is  situated.  As  for  notification 
responsibilities,  agree  that  the  portion  of 
the  regulation  requiring  project  sponsor 
to  notify  other  interested  parties  known 
to  the  project  sponsor  and  SRBC  is  a 
vague  requirement  and  we  would  agree 
to  delete  it. 

9.  In  Subpart  D — Standards  for 
Review  and  Approval  of  Projects,  the 
factors  for  disapproval  of  a  project  by 
the  SRBC  are  too  broad  and  allow  too 
much  discretion  on  the  part  of  the 
Commission.  Approval/disapproval 
should  be  based  on  evidentiary 
standards. 

Response:  The  standards  for  review 
and  approval  of  projects  set  forth  in 
Subpart  D  come  directly  from  the 
Susquehanna  River  Basin  Compact, 
Section  3.10. 

10.  Water  conservation  standards 
need  to  be  strengthened.  For  example, 
the  type  of  water  conservation  devices 
mentioned  in  §804.20  could  be 
specified. 

Response:  We  agree  that  the  water 
conservation  requirement  could  be 


made  more  specific.  As  an  interim 
measure,  we  will  retain  the  existing 
language  and  develop  more  specific 
criteria  for  future  consideration. 

11.  Ten  days  notice  in  a  state  bulletin, 
as  required  in  §  805.1  is  not  sufficient 
time  before  a  public  hearing  regarding 
rulemaking. 

Response:  The  notices  in  state 
bulletins  will  not  be  the  only  means  of 
publishing  such  hearings.  There  will  be 
a  20-day  notice  in  the  Federal  Register, 
a  publication  that  is  distributed 
generally  throughout  all  three  signatory 
states.  Such  hearings  will  also  be 
announced  in  various  Commission  news 
releases,  the  Guardian  newsletter  and 
the  meeting  minutes.  The  news  releases 
alone  receive  widespread  dissemination 
throughout  the  basin  to  media  and  other 
interested  parties  who  have  expressed 
an  interest  in  Commission  activities. 
Staff  has  found  that,  unlike  the  Federal 
Register,  the  state  bulletins  and  registers 
appear  only  weekly  and  are  slower  in 
publishing  hearing  notices.  The  lead 
times  for  publishing  in  the  state 
bulletins  20  days  in  advance  of  hearings 
can  be  difficult  to  meet;  hence,  the  10- 
day  requirement  for  state  registers  and 
bulletins. 

12.  The  project  review  procedures  set 
forth  in  Part  803  are  too  closely  tied  to 
the  project  review  authority  under 
Section  3.10  of  the  compact.  There 
needs  to  be  a  clearer  statement  that  this 
part  is  also  intended  to  implement  the 
Commission's  authority  under  Section 
3.4  of  the  compact  to  set  standards  for 
the  operation  of  projects  and  facilities. 

Response:  Staff  agrees  and  is  inserting 
language  to  make  it  clear  that  Part  803 
also  covers  the  setting  of  standards 
under  Section  3.4  of  the  compact  and 
that  neither  Section  3.10  of  the  compact 
nor  anything  else  in  the  proposed 
regulations  should  be  construed  as  a 
limitation  on  the  exercise  of  Section  3.4 
powers. 

13.  The  Commission's  authority  to  set 
standards  for  the  operation  of  project? 
under  §  3.4  (2)  of  the  Compact  does  not 
give  the  commission  authority  to 
"approve"  such  projects  unless  they 
also  fall  into  the  category  of  projects 
listed  in  §  3.10 — Review  and  Approval. 

Response:  We  disagree.  Both  sections 
3.4  (9)  and  15.2  provide  authority  to  the 
commission  to  make  rules  and 
regulations  to  implement,  effectuate  and 
enforce  the  compact.  If  an  agency  sets 
standards  for  the  operation  of  projects, 
it  may  adopt  procedures  whereby  it  can 
review  the  project  and  confirm  that  the 
project  sponsor  has  complied  with  the 
standards  set  for  the  project.  We  would 
also  point  to  §  3.10  (2)  which  states  that 
"(a)pproval  of  the  commission  shall  be 


required  for,  but  not  limited  to,  the 
following  *  •  •" 

14.  There  are  no  specific  provisions  in 
the  proposed  rules  pertaining  to 
wetlands. 

Response:  While  there  are  no  specific 
references  to  wetlands  in  the  proposed 
regulations,  §803.41 — General 
Standards  for  Review  of  Projects, 
stipulates  that:  (a)  A  project  shall  not  be 
detrimental  to  the  proper  conservation, 
development,  management  or  control  of 
the  water  resources  of  the  basin;  and  (b) 
The  Commission  may  modify  and 
approve  as  modified,  or  may 
disapprove,  a  project  if  it  determines 
that  the  project  is  not  in  the  best  interest 
of  the  conservation,  development, 
management  or  control  of  the  basin's 
water  resources,  or  is  in  conflict  with 
the  comprehensive  plan.  The 
comprehensive  plan  does  call  for  the 
avoidance  of  dredging  and  other  human 
alterations  of  wetlands.  All  applicants 
must  also  obtain  applicable  federal  and 
state  approvals,  in  addition  to  SRBC 
approvals.  Thus,  the  Commission  is 
adequately  equipped  to  deal  with 
threats  to  wetlands  within  the  project 
review  process. 

15.  In  proposed  §803.5,  projects 
which  may  require  review  and  approval, 
there  are  no  objective  standards  or 
methodologies  to  determine  whether  a 
project  falls  into  one  of  the  categories 
that  "may"  need  approval  and  thus  a 
request  for  determination.  An  example 
is  the  reference  to  "projects  that  have  a 
significant  effect  upon  the 
comprehensive  plan."  Such  specific 
standards  might  allow  an  applicant  to 
by-pass  the  "request  for  determination" 
procedure  outlined  in  §803.22  and 
apply  directly  to  the  Commission  for 
approval. 

Response:  The  compact  itself  uses  this 
language  and  does  not  attempt  to  define 
it,  leaving  it  to  the  discretion  and 
judgment  of  the  Commission.  As  long  as 
the  Commission  does  not  act  arbitrarily 
or  abuse  its  discretion,  it  seems 
appropriate  for  the  Commission  to  make 
this  judgment  on  a  case-by-case  basis. 
Hard  and  fast  definitions  of  what 
constitutes  a  significant  effect  on  the 
comprehensive  plan  would  detract  from 
the  flexibility  and  discretion  accorded 
the  Commission  by  the  compact. 

16.  Under  §803.22,  a  project  sponsor 
cannot  rely  on  the  Executive  Director's 
determination  on  whether  a  project 
requires  commission  approval. 

Response:  The  commission  feels  that 
there  ought  to  be  some  method  of  appeal 
of  the  Director's  determination  to  the 
full  commission.  This  is  not  unlike  the 
appeal  that  is  always  available  to  the 
town  council  or  zoning  hearing  board 
on  a  decision  made  by  the  local  zoning 


officer.  This  proposed  procedure  is 
patterned  after  a  similar  and  very 
successful  regulation  of  the  Delaware 
River  Basin  Commission. 

17.  The  form  of  certification  of  the 
giving  of  notice  of  an  application  under 
§  803.25  is  not  clear.  The  Commission 
should  provide  the  form  of  certification. 

Response:  Agreed.  Wording  is  added 
providing  that  notice  shall  be  given  on 
a  form  provided  by  the  Commission. 

18.  §803.26(5)  states  that  the  staff  will 
determine  the  appropriate  application 
fee.  The  regulations  should  state  how 
and  on  what  basis  the  application  fee 
will  be  determined. 

Response:  Agreed.  Wording  is  added 
indicating  that  the  fee  will  be 
determined  in  accordance  with  SRBC's 
project  review  fee  schedule,  which  has 
been  adopted  under  separate  resolution. 

19.  Under  §  803.32— Reopening/ 
Modifications,  it  is  not  prudent  to  allow 
any  "interested  party"  to  reopen  a 
project  docket  at  any  time.  Once  a 
project  docket  is  reopened  by  any 
"interested  party,"  it  may  set  an 
undesirable  precedent.  If  any  party  can 
request  a  reopening,  it  undermines  the 
reliance  that  a  project  sponsor  can  place 
on  an  approval  granted  by  the 
Commission.  Considerable  resources 
may  have  already  been  expended  by  the 
project  sponsor  in  reliance  on  such  an 
approval. 

Response:  Since  it  is  the  Commission 
which  ultimately  decides  whether  a 
reopening  of  a  docket  has  merit,  we  are 
not  alarmed  at  the  use  of  the  term 
"interested  party."  We  feel  that  broad 
public  participation  in  the  project 
review  process  is  to  be  encouraged,  not 
discouraged  by  stringent  limits  placed 
on  those  who  can  and  cannot  come 
before  the  Commission.  The 
Commission  is  an  administrative  forum 
where  projects  a^^ecting  the  public 
interest  are  evaluated,  not  a  judicial 
forum  where  there  is  a  specific 
controversy  involving  defined  parties 
who  must  have  standing  to  participate. 
We  have  further  concerns  about  trying 
to  differentiate  between  those  persons 
who  are  "interested  parties"  under 
§  803.21(e)  and  those  persons  who 
would,  under  the  utilities'  proposal,  be 
"affected  parties."  Nevertheless,  we  do 
understand  the  need  for  a  project 
sponsor  to  be  able  to  rely  on  an  approval 
given  by  the  Commission.  We  are 
therefore  adding  language  to  §  803.32 
requiring  an  interested  party  to  show  by 
a  preponderance  of  the  evidence  that  an 
impact  or  a  threat  to  public  health, 
safety  and  welfare  exists  and  giving  the 
executive  director  the  authority  to 
determine  whether  an  interested  party 
has  made  out  a  prime  facie  case  favoring 
reeopening  of  the  docket. 


20.  The  Commission  should  clarify 
whether  a  project  subject  to  renewed 
approval  under  §  803.30(c)  is  to  be 
considered  a  "proposed  project"  for 
purposes  of  the  approval  standards  set 
forth  in  subpart  D  of  Part  803. 

Response:  Agreed.  Wording  is  added 
to  §  803.30(c)  clarifying  this  point. 

21.  In  §  805.2,  it  is  unfair  to  assess  all 
of  the  adjudicatory  hearing  costs  to  the 
project  sponsor. 

Response:  The  regulation  states  that 
the  hearing  officer  shall  assess  these 
costs  to  the  project  sponsors  or  others, 
as  deemed  equitable.  The  hearing  officer 
will  be  able  to  weigh  the  equities  and 
then  assess  costs  accordingly.  Costs  will 
not  necessarily  be  wholly  assessed 
against  a  sponsor  in  each  and  every* 
case.  There  is  room  for  the  officer  to  use 
his/her  discretion  to  be  fair  to  all 
parties.  This  regulation  is  based  on 
procedures  successfully  implemented 
by  the  Delaware  River  Basin 
Commission. 

22.  A  joint  permitting  process  with 
the  signatory  agencies  should  be 
developed  as  part  of  or  concurrent  with 
this  rulemaking  process. 

Response:  §  803.6  of  the  proposed 
regulation  allows  for  such  cooperation 
with  the  signatory  parties.  Staff  will 
attempt  to  work  out  such  cooperative 
arrangement  once  the  rulemaking 
package  is  in  place. 

23.  Definition  of  "diversion"  should 
be  broadened  to  include  transfers 
between  subbasins. 

Response:  The  definition  of 
"diversion"  comes  from  the  compact. 
The  Commission  cannot  broaden  its 
scope,  though  certainly  the  effects  of  a 
trans-subbasin  withdrawal  can  be 
considered  as  part  of  the  project  review 
evaluation  process. 

24.  The  costs  of  an  adjudicatory 
bearing  should  not  be  assessed  against 
a  signatory  party. 

Response:  This  should  be  left  to  the 
discretion  of  the  hearing  officer  as  he/ 
she  deems  equitable. 

25.  §  803.24(b)(4)  should  include  the 
word  "estimated"  before  the  words 
"completion  date  "  and  "construction 
schedule." 

Response:  Agreed. 

26.  Water  is  not  owned  by  any  single 
person.  It  may  be  used  by  individuals, 
but  it  is  a  resource  belonging  to  all  the 
people  of  the  basin.  Water  must  be 
managed  comprehensively  by  the  SRBC. 
All  users  must  contribute  in  some 
fashion  to  wise  management  of  the 
basin's  waters. 

Response:  Agreed,  though  in 
managing  the  basin's  waters,  the 
Commission  understands  the  need  to 
consider  the  special  needs  and 
challenges  facing  various  users. 
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27.  Some  farmers,  particularly  those 
in  New  York  State,  expressed 
opposition  to  water  use  registration  as 
increasing  their  paper  work  loads  and 
setting  them  up  for  future  regulation.  It 
was  suggested  that  the  commission 
either  withdraw  the  registration 
regulation  or  apply  it  only  in  the 
signatory  states  who  desired  such 
registration. 

Response:  The  Commission  believes 
that  registration  will  give  farmers 
equitable  standing  with  the  SRBC  and 
perhaps  with  the  courts  if  use  conflicts 
develop  with  another  water  user. 
Registration  will  also  help  the 
Commission  do  a  better  job  of  managing 
the  resource.  The  State  of  Maryland's 
experience  with  registering  agricultural 
water  uses  has  been  very  positive  and 
has  won  the  support  of  Maryland 
farmers.  Pennsylvania  farmers  also 
support  registration  for  this  reason. 
Because  support  for  registration  does 
not  appear  universal,  however,  the 
commission  is  adding  language  to 
§  804.1  making  the  requirement  for  the 
registration  of  water  withdrawals 
exceeding  10.000  gpd  subject  to  the 
consent  of  the  affected  signatory  state. 

28.  With  respect  to  §  803.24  (b)(2}(vi) 
and  §  803.43,  the  PF&B  believes  that  the 
use  of  the  word  "substantial"  before 
"adverse  impact"  in  each  of  these 
sections  introduces  potentially 
unintended  ambiguity  to  the 
regulations.  No  where  is  the  term 
"substantial"  defined. 

Response:  The  use  of  the  word 
"substantial"  is  intended  to  prevent  the 
application  of  these  sections  to  the  most 
deminimus  effects.  The  word 
"substantial,"  though  not  defined,  is 
used  to  describe  the  level  of  evidence 
that  must  be  present  for  an 
administrative  agency  to  justify  a 
regulatory  action.  Under  the 
"substantial  evidence"  criteria,  only  a 
relatively  small  amount  of  evidence  is 
needed  to  justify  agency  action.  Thus, 
we  do  not  believe  that  the  word 
"substantial"  introduces  ambiguity 
anymore  than  the  widespread  use  in 
thousands  of  statutes  and  judicial 
decisions  of  the  word  "reasonable." 

29.  With  respect  to  §  803.44(d),  new 
subsection  should  be  added  which 
would  require  the  immediate  reporting 
of  violations  of  release  or  flow-by 
conditions  along  with  documentation  of 
the  reasons  for  the  violations. 

Response:  The  commission  does  not 
wish  to  suggest  to  such  users  that  it  may 
be  acceptable  to  violate  the  flow  by 
requirements.  If  they  do  so,  there  are 
sanctions  available  to  deal  with  such 
violations. 

30.  The  commission  should  permit  an 
applicant  to  by  pass  a  request  for 


determination  under  §803.22  when  it  is 
fairly  certain  that  approval  will 
ultimately  be  required.  The  need  for  a 
project  to  submit  a  "request  for 
determination"  and  an  application  for 
approval  is  duplicative. 

Response:  In  fact,  the  Commission 
would  not  require  that  an  applicant 
submit  a  "request  for  determination"  in 
all  cases.  If  an  applicant's  project  falls 
into  one  of  the  categories  listed  in 
§  803.4  (Projects  requiring  review  and 
approval),  the  applicant  then  submits  an 
application  directly  to  the  commission. 

The  "request  for  determination" 
proceeding  is  provided  largely  for  the 
benefit  of  potential  applicants  whose 
projects  fall  into  the  category  of  projects 
listed  in  §803.5  (Projects  which  may 
require  review  and  approval).  The 
"request  for  determination"  procedure 
could  possibly  remove  the  need  for 
them  to  make  a  formal  application. 

The  level  of  information  to  be 
provided  to  the  Executive  Director  in  a 
request  for  determination  will  be  far  less 
than  that  required  for  an  application  so 
that  duplication  should  be  minimal. 
Nevertheless,  to  accommodate 
applicants  who  feel  that  their  projects 
are  likely  to  be  classified  as  requiring 
the  commission's  approval,  the 
commission  is  adding  a  clause  allowing 
the  Executive  Director,  at  an  applicant's 
request,  to  waive  the  "request  for 
determination"  and  proceed  directly  to 
the  filing  of  an  application  for  approval. 

31.  The  definition  for  "withdrawal" 
in  §  803.3  is  inconsistent  with  the 
definition  of  withdrawal  in  the 
Susquehanna  River  Basin  Compact. 

Response:  Agreed.  The  definition  of 
"withdrawal"  in  the  compact  should  be 
substituted  for  the  proposed  definition 
of  withdrawal. 

32.  A  phrase  should  be  added  to 
§803.28,  Application/monitoring  fees, 
indicating  that  a  public  hearing  shall  be 
held  prior  to  the  imposition  of  such 
fees. 

Response:  Under  Section  3.9  of  the 
compact,  such  hearings  are  already 
required. 

List  of  Subjects 

18  CFR  Part  803 

Administrative  practice  and 
procedure,  water  resources. 

18  CFR  Part  804 

Water  resources. 

18  CFR  Part  805 

Administrative  practice  and 
procedure. 


Dated;  June  9, 1995. 
Paul  O.  Swartz, 
Executive  Director. 

Accordingly,  Chapter  VIII  of  title  18  of 
the  Code  of  Federal  Regulations  is 
amended  as  set  forth  below: 

1.  Part  803  is  revised  to  read  as 
follows: 

PART  803— REVIEW  AND  APPROVAL 
OF  PROJECTS 

Subpart  A — General  Provisions 

Sec. 

803.1  Introduction. 

803.2  Purposes. 

803.3  Definitions. 

803.4  Projects  requiring  review  and 
approval. 

803.5  Projects  which  may  require  review 
and  approval. 

803.6  Concurrent  project  review  by 
signatory  parties. 

803.7  Waiver/modification. 

Subpart  B — Application  Procedure 

803.20    Purpose  of  this  subpart. 

803.21 

803.22 

803.23 

803.24 

803.25 

803.26 


Preliminary  consultations. 
Request  for  determination. 
Submission  of  application. 
Contents  of  application. 
Notice  of  application. 
Staff  review/action/ 
recommendations. 

803.27  Emergencies. 

803.28  Application/monitoring  fees. 

Subpart  C — Terms  and  Conditions  of 
Approval 

803.30  Duration  of  approvals. 

803.31  Transferability  of  approvals. 

803.32  Reopening/modification. 

803.33  Waiver/modification. 

803.34  Interest  on  fees. 

Subpart  D — Standards  for  Review  and 
Approval/Special  Standards 

803.40  Purpose  of  this  subpart. 

803.41  General  standards. 

803.42  Standards  for  consumptive  uses  of 
water. 

803.43  Standards  for  ground-water 
withdrawals. 

803.44  Standards  for  surface-water 
withdrawals. 

Authority:  Sees.  3.4.  3.8,  3.10  and  15.2. 
Pub.  L.  91-575.  84  Stat.  1509  et  seq. 

Subpart  A — General  Provisions 

S  803.1    Introduction. 

(a)  This  part  establishes  the  scope  and 
procedures  for  review  and  approval  of 
projects  under  Section  3.10  of  the 
Susquehanna  River  Basin  Compact, 
Public  Law  91-575,  84  Stat.  1509  et 
seq.,  (the  compact)  and  establishes 
special  standards  under  Section  3.4  (2) 
of  the  compact  governing  water 
withdrawals  and  the  consumptive  use  of 
water.  The  special  standards  established 
pursuant  to  Section  3.4  (2)  shall  be 
applicable  to  all  water  withdrawals  and 


consumptive  uses  in  accordance  with 
the  terms  of  those  standards, 
irrespective  of  whether  such 
withdrawals  and  uses  are  also  subject  to 
project  review  under  Section  3.10. 

(b)  Except  for  activities  relating  to  site 
evaluation,  no  person  or  governmental 
entity  shall  begin  construction  or 
operation  of  any  project  subject  to 
commission  review  and  approval  until 
such  project  is  approved  by  the 
commission. 

(c)  When  projects  subject  to 
commission  review  and  approval  are 
sponsored  by  governmental  entities,  the 
commission  shall  submit 
recommendations  and  findings  to  the 
sponsoring  agency  which  shall  be 
included  in  any  report  submitted  by 
such  agency  to  its  respective  legislative 
body  or  to  any  committee  thereof  in 
connection  with  any  request  for 
authorization  or  appropriation  therefor. 
The  commission  review  will  ascertain 
the  project's  compatibility  with  the 
objectives,  goals,  guidelines  and  criteria 
set  forth  in  the  comprehensive  plan.  If 
determined  compatible,  the  said  project 
will  also  be  incorporated  into  the 
comprehensive  plan  if  so  required  by 
the  compact.  This  part,  and  every  other 
part  of  18  CFR  chapter  VIII,  shall  also 
be  incorporated  into  and  made  a  part  of 
the  comprehensive  plan. 

(d)  If  any  portion  of  this  part,  or  any 
other  part  of  18  CFR  chapter  VIII,  shall, 
for  any  reason,  be  declared  invalid  by  a 
court  of  competent  jurisdiction,  all 
remaining  provisions  shall  remain  in 
full  force  and  effect. 

(e)  Except  as  otherwise  stated  in  this 
part  this  part  shall  be  effective  on  May 
11,  1995;  provided,  however,  that 
nothing  in  this  paragraph  shall  be 
deemed  to  exempt: 

(1)  Any  project  which  has  been  or 
could  have  been  subject  to  review  and 
approval  by  the  commission  under  the 
authority  set  forth  in  Section  3.10  of  the 
compact  or  any  prior  regulations  of  the 
commission;  or 

(2)  Any  withdrawal  or  consumptive 
use  which  has  been  or  could  have  been 
subject  to  special  standards  adopted 
pursuant  to  Section  3.4  (2)  of  the 
compact. 

(f)  When  any  period  of  time  is  referred 
to  in  this  part,  such  period  in  all  cases 
shall  be  so  computed  as  to  exclude  the 
first  and  include  the  last  day  of  such 
period.  Whenever  the  last  day  of  any 
such  period  shall  fall  on  Saturday  or 
Sunday,  or  on  any  day  made  a  legal 
holiday  by  the  law  of  the  United  States, 
such  day  shall  be  omitted  from  the 
computation. 

(g)  Any  forms  or  documents 
referenced  in  this  part  may  be  obtained 


from  the  cortimission  at  1721  N.  Front 
Street.  Harrisburg.  PA  17102-2391. 

§  803.2    Purposes. 

(a)  The  general  purposes  of  this  part 
are  to  advance  the  purposes  of  the 
compact  and  include  but  are  not  limited 
to: 

(1)  The  promotion  of  interstate 
comity; 

(2)  The  conservation,  utilization, 
development,  management,  and  control 
of  water  resources  under 
comprehensive,  multiple  purpose 
planning;  and 

(3)  The  direction,  supervision  and 
coordination  of  water  resources  efforts 
and  programs  of  federal,  state  and  local 
governments  and  of  private  enterprise. 

(b)  In  addition,  §§  803.42,  803.43  and 
803.44  contain  the  following  specific 
purposes:  Protection  of  public  health, 
safety  and  welfare;  stream  quality 
control;  economic  development; 
protection  of  fisheries  and  aquatic 
habitat;  recreation;  dilution  and 
abatement  of  pollution;  the  regulation  of 
flows  and  supplies  of  surface  and 
ground  waters;  the  avoidance  of 
conflicts  among  water  users;  the 
prevention  of  undue  salinity;  and 
protection  of  the  Chesapeake  Bay. 

(c)  The  objective  of  all  interpretation 
and  construction  of  this  part  is  to 
ascertain  and  effectuate  the  purposes 
and  the  intention  of  the  commission  set 
out  in  paragraph  (b)  of  this  section. 

§803.3    Definitions. 

For  purposes  of  this  part,  the  words 
listed  in  this  section  are  defined  as 
follows: 

Agricultural  water  use.  A  water  use 
associated  primarily  with  the  raising  of 
food  or  forage  crops,  trees,  flowers, 
shrubs,  turf,  aquaculture  and  livestock. 

Application.  A  request  for  action  by 
the  commission  in  wrritten  form 
including  without  limitation  thereto  a 
letter,  referral  by  any  agency  of  a 
signatory  party,  or  an  official  form 
prescribed  by  the  commission. 

Basin.  The  Susquehanna  River  basin. 

Commission.  The  Susquehanna  River 
Basin  Commission,  a  body  politic 
created  under  Article  2,  Section  2.1  of 
the  compact. 

Compensation.  Water  utilized  or 
provided  from  storage  as  makeup  for  a 
consumptive  use. 

Comprehensive  plan.  The 
"Comprehensive  Plan  for  Management 
and  Development  of  the  Water 
Resources  of  the  Susquehanna  River 
Basin"  prepared  and  adopted  by  the 
commission  pursuant  to  Article  3. 
Section  3.3  of  the  compact. 

Construction.  Clearing  or  excavation 
of  the  site  or  installation  of  any  portion 
of  the  project  on  the  site. 


Consumptive  use.  Consumptive  use  is 
the  loss  of  water  from  a  ground-water  or 
surface  water  source  through  a 
manmade  conveyance  system  (including 
such  water  that  is  purveyed  through  a 
public  water  supply  system),  due  to 
transpiration  by  vegetation, 
incorporation  into  products  during  their 
manufacture,  evaporation,  diversion 
from  the  Susquehanna  River  basin,  or 
any  other  process  by  which  the  water 
withdrawn  is  not  returned  to  the  waters 
of  the  basin  undiminished  in  quantity. 
Deep  well  injection  shall  not  be 
considered  a  return  to  the  waters  of  the 
basin. 

Dedicated  augmentation.  Release 
from  an  upstream  storage  facility  which 
is  required  for  any  other  instream  or 
withdrawal  use. 

Deep  well  injection.  Injection  of  waste 
or  wastewater  substantially  below 
aquifers  containing  fresh  water. 

Diversion.  The  transfer  of  water  into 
or  from  the  basin. 

Executive  Director.  The  chief 
executive  officer  of  the  commission 
appointed  pursuant  to  Article  15, 
Section  15.5  of  the  compact. 

Facility.  Any  real  or  personal 
property,  within  or  without  the  basin, 
and  improvements  thereof  or  thereon, 
and  any  and  all  rights  of  way,  water, 
water  rights,  plants,  structures, 
machinery,  and  equipment  acquired, 
constructed,  operated,  or  maintained  for 
the  beneficial  use  of  water  resources  or 
related  land  uses  or  otherwise 
including,  without  limiting  the 
generality  of  the  foregoing,  any  and  all 
things  and  appurtenances  necessary, 
useful,  or  convenient  for  the  control, 
collection,  storage,  withdrawal, 
diversion,  release,  treatment, 
transmission,  sale,  or  exchange  of  water; 
or  for  navigation  thereon,  or  the 
development  and  use  of  hydroelectric 
energy  and  power,  and  public 
recreational  facilities;  of  the  propagation 
of  fish  and  wildlife;  or  to  conserve  and 
protect  the  water  resources  of  the  basin 
or  any  existing  or  future  water  supply 
source,  or  to  facilitate  any  other  uses  of 
any  of  them.  For  purposes  of  this  part 
and  every  other  part  contained  in  this 
chapter,  a  facility  shall  be  considered  a 
project  (see  definition  of  project  in  this 
section). 

Governmental  entity.  The  federal 
government,  the  signatory  states,  their 
political  subdivisions,  public 
corporations,  public  authorities  and 
special  purpose  districts. 

Ground-water  source.  (1)  Pumped 
wells  or  well  fields; 

(2)  Flowing  wells; 

(3)  Pumped  quarries,  pits,  and 
underground  mines  having  no 
significant  surface  water  inflow 
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(significant  meaning  that  any  surface 
water  inflow  is  greater  than  the 
withdrawal);  or 

(4)  A  spring  in  which  the  water  level 
is  sufficiently  lowered  by  pumping  to 
eliminate  the  surface  flow.  All  other 
springs  will  be  considered  to  be  surface 
water. 

Person.  An  individual,  corporation, 
partnership,  unincorporated  association, 
and  the  like  and  shall  have  no  gender 
and  the  singular  shall  include  the 
plural. 

Pre-compact  use.  The  maximum 
average  quantity  or  volume  of  water 
consumptively  used  over  any 
consecutive  30  day  period  prior  to 
January  23.  1971  expressed  in  "gallons 
per  day"  (gpd). 

Project.  Any  work,  service,  activity,  or 
facility  undertaken  which  is  separately 
planned  or  financed  for  the 
conservation,  utilization,  control, 
development,  or  management  of  water 
resources  which  can  be  established  and 
utilized  independently,  or  as  an 
addition  to  an  existing  facility,  and  can 
be  considered  as  a  separate  entity  for 
purposes  of  evaluation. 

Signatory  party.  The  States  of 
Maryland  and  New  York,  the 
Commonwealth  of  Pennsylvania,  and 
the  United  States  of  America. 

Signatory  state.  The  States  of 
Maryland  and  New  York,  the 
Commonwealth  of  Pennsylvania. 

Sponsor.  Any  person  or  governmental 
entity  proposing  to  undertake  a  project. 
The  singular  shall  include  the  plural. 

Surface  water  source.  Any  river, 
perennial  stream,  natural  lake  or  pond, 
spring,  wetland  or  other  body  of  surface 
water  situated  in  the  basin. 

Susquehanna  River  basin.  The  area  of 
drainage  of  the  Susquehanna  River  and 
its  tributaries  into  the  Chesapeake  Bay 
to  the  southern  edge  of  the  former 
Pennsylvania  Railroad  Bridge  between 
Havre  de  Grace  and  Perryville, 
Maryland. 

Wateiis).  Surface  and  ground  water(s) 
contained  within  the  Susquehanna 
River  basin  either  before  or  after 
withdrawal. 

Withdrawal.  A  taking  or  removal  of 
water  from  any  source  within  the  basin 
for  use  within  the  basin. 

§  803.4    Projects  requiring  review  and 
approval. 

(a)  The  following  projects  are  subject 
to  review  and  approval  by  the 
commission  and  require  an  application 
to  be  submitted  to  the  commission  in 
accordance  with  the  procedures 
outlined  in  §803.23: 

(1)  Projects  on  or  crossing  the 
boundary  between  two  signatory  states; 

(2)  Projects  involving  the  diversion  of 
water; 


(3)  Projects  resulting  in  a  consumptive 
use  of  water  exceeding  an  average  of 
20,000  gallons  per  day  (gpd)  for  any 
consecutive  thirty-day  period  or  such 
other  amounts  as  stipulated  in  §  803.42; 

(4)  Projects  withdrawing  in  excess  of 
an  average  of  100,000  gpd  for  any 
consecutive  thirty-day  period  from  a 
ground-water  or  surface  water  source  or 
such  other  amounts  as  stipulated  in 

§§  803.43  and  803.44;  and 

(5)  Projects  which  have  been  included 
by  the  commission  in  its  comprehensive 
plan. 

(b)  Sponsors  of  projects  who  feel  that 
their  projects  are  likely  to  be  classified 
as  requiring  the  commission's  approval 
may  request  that  the  executive  director 
waive  the  "request  for  determination" 
procedure  and  may  thereafter  proceed 
directly  to  the  filing  of  an  application 
for  approval. 

§  803.5    Projects  wtilch  may  require  review 
and  approval. 

The  following  projects,  if  not  already 
covered  under  §  803.4,  may  be  subject  to 
commission  review  and  approval  and 
require,  in  accordance  with  the 
procedures  outlined  in  §803.22,  a 
"request  for  determination"  to  be 
submitted  to  the  executive  director: 

(a)  Projects  which  may  change 
interstate  water  quality  standards  or 
criteria. 

(b)  Projects  within  a  signatory  state 
that  have  the  potential  to  affect  waters 
within  another  signatory  state.  This 
includes  but  is  not  limited  to  projects 
which  have  the  potential  to  alter  the 
physical,  biological,  chemical  or 
hydrological  characteristics  of  water  and 
related  natural  resources  of  interstate 
streams  designated  by  the  commission 
under  separate  resolution. 

(c)  Projects  which  may  have  a 
significant  effect  upon  the 
comprehensive  plan. 

(d)  Projects  not  included  in 
paragraphs  (a)  through  (c)  of  this 
section,  but  which  could  have  an 
adverse,  adverse  cumulative,  or 
interstate  effect  on  the  water  resources 
of  the  basin;  provided  that  the  project 
sponsor  is  notified  in  writing  by  the 
executive  director  that  it  shall  submit  a 
"request  for  determination". 

§  803.6    Concurrent  project  review  by 
signatory  parties. 

(a)  The  commission  recognizes  that" 
agencies  of  the  signatory  parties  will 
exercise  their  review  authority  and 
evaluate  many  proposed  projects  in  the 
basin.  The  commission  will  adopt 
procedures  to  assure  compatibility 
between  signatory  review  and 
commission  review. 

(b)  To  avoid  duplication  of  work  and 
to  cooperate  with  other  government 


agencies,  the  commission  may  develop 
agreements  of  understanding,  in 
accordance  with  the  procedures 
outlined  in  this  part,  with  appropriate 
agencies  of  the  signatory  parties 
regarding  joint  review  of  projects.  These 
agreements  may  provide  for  joint  efforts 
by  staff,  delegation  of  authority  by  an 
agency  or  the  commission,  or  any  other 
matter  to  support  cooperative  review 
activities.  Permits  issued  by  a  signatory 
agency  shall  be  considered  commission 
approved  if  issued  pursuant  to  an 
agreement  of  understanding  with  the 
commission  specifically  providing 
therefor. 

§  803.7    Waiver/modification. 

The  commission  may,  in  its 
discretion,  waive  or  modii^the 
requirements  of  this  part  ifthe  essential 
purposes  set  forth  in  §  803.2  continue  to 
be  served. 

Subpart  B — Application  Procedure 

§  803.20    Purpose  of  this  subpart 

The  purpose  of  this  subpart  is  to  set 
forth  procedures  governing  applications 
required  by  §§  803.4  and  803.5. 

§803.21    Preliminary  consultations. 

(a)  Any  sponsor  of  a  proposed  project 
that  is  or  may  be  subject  to  the 
commission's  review  jurisdiction  under 
§  803.4  or  §  803.5  is  encouraged,  prior  to 
making  application  for  commission 
review,  to  request  a  preliminary 
consultation  with  the  commission  staff 
for  an  informal  discussion  of 
preliminary  plans  for  the  proposed 
project.  To  facilitate  preliminary 
consultations,  it  is  suggested  that  the 
sponsor  provide  a  general  description  of 
the  proposed  project,  a  map  showing  its 
location  and,  to  the  extent  available, 
data  concerning  dimensions  of  any 
proposed  structures  and  the 
environmental  impacts. 

(b)  Preliminary  consultations  shall  be 
optional  with  the  project  sponsor  and 
shall  not  relieve  the  sponsor  from 
complying  with  the  requirements  of  the 
compact  or  with  this  part. 

§  803.22    Request  for  determination. 

(a)  Sponsors  of  projects  which  may 
require  review  and  approval,  as 
described  in  §  803.5,  shall  submit  a 
"request  for  determination"  to  the 
executive  director  with  such 
accompanying  information  and  data  as 
the  executive  director  shall  prescribe. 

(b)  If  a  project  sponsor  is  uncertain 
whether  a  "request  for  determination" 
should  be  filed  with  the  commission, 
the  sponsor  may  ask  for  and,  within 
thirty  days  after  submission  of 
information  in  such  form  and  manner  as 
will  allow  the  executive  director  to 


make  a  decision,  receive  from  the 
executive  director  a  letter  stating 
whether  a  "request  for  determination" 
should  be  filed.  The  executive  director 
may  also  direct  a  project  sponsor  to 
submit  a  "request  for  determination." 

(c)  Within  thirty  days  of  the  receipt  of 
such  "request  for  determination,"  the 
executive  director  shall  determine 
whether  the  said  project  must  be 
reviewed  and  approved  by  the 
commission.  In  making  such 
determination,  the  executive  director 
shall  be  guided  primarily  by  his/her 
findings  as  to  the  following  factors: 

(1)  Whether  the  proposed  project  will 
have  a  significant  interstate  effect  on 
water  supply,  stream  flows,  aquifers, 
water  quality,  flooding,  sensitive  land 
areas,  aquatic  or  terrestrial  forms  of 
plant  or  animal  life,  historical  or 
cultural  resources,  or  any  other  water- 
related  resource. 

(2)  Whether  the  proposed  project  will 
have  a  significant  impact  upon  the 
goals,  objectives,  guidelines,  plans,  or 
projects  included  in  the  comprehensive 
plan. 

(3)  Whether  the  proposed  project  may 
have  an  adverse  or  adverse  cumulative 
effect  on  the  water  resources  of  the 
basin. 

(d)  The  executive  director  shall  notify 
the  sponsor  of  the  project,  the  agency  of 
the  signatory  party,  if  any,  reviewing  the 
project,  the  governing  body  of  each 
municipality  and  the  planning  agency  of 
each  county  in  which  the  project  is 
located  of  his/her  initial  determination 
under  this  section.  Notice  to  the  sponsor 
shall  be  by  certified  mail,  and  to  all 
other  interested  parties  by  regular,  first 
class  mail.  At  a  cost  to  be  as^«!ssed  to  the 
project  sponsor,  the  executive  director 
shall  also  publish  in  a  newspaper  of 
general  circulation  in  that  municipality, 
at  least  once,  a  notice  of  such 
determination.  If  no  objection  is  made  to 
the  executive  director's  initial 
determination,  it  shall  become  final  ten 
days  after  publication  as  set  forth  in  this 
paragraph. 

(e)  Any  interested  party  objecting  to 
the  determination  may,  within  ten  days 
of  the  newspaper  publication,  object  to 
such  determination  and  appeal  to  the 
executive  director  by  letter  for 
reconsideration.  Following  such 
reconsideration,  if  requested,  the 
executive  director  shall  serve  notice 
upon  the  agency  of  the  signatory  party, 
the  applicant  and  each  such  objector  of 
his/her  determination.  Any  such  party 
may  appeal  such  final  determination  to 
the  commission  by  notice  in  writing 
served  upon  the  executive  director 
within  14  days  after  the  service  of  the 
executive  director's  decision  upon 
reconsideration.  The  commission  will 


determine  such  appeal  at  a  regular 
meeting  thereafter. 

§  803.23    Submission  of  application. 

(a)  Sponsors  of  projects  requiring  the 
review  and  approval  of  the  commission 
under  §803.4,  or  determined  to  require 
the  approval  of  the  comtnission  under 
§  803.22,  shall,  prior  to  the  time  the 
project  is  undertaken,  submit  an 
application  to  the  commission.  The 
application  shall  be  submitted  to  the 
commission  at  its  headquarters,  1721  N. 
Front  Street,  Harrisburg,  Pennsylvania 
17102-2391,  and  shall  contain  the 
information  prescribed  in  §  803.24. 

(b)  An  application  shall  not  be 
deemed  to  be  pending  before  the    . 
commission  until  such  time  as  the 
information  required  under  §803.24  has 
been  provided  and  any  applicable  fee 
has  been  paid. 

(c)  As  determined  from  applications 
or  otherwise,  the  commission  shall 
review  and  either  approve,  approve 
with  conditions  or  modifications,  or 
disapprove  such  projects. 

§  803.24    Contents  of  application. 

(a)  Applications  shall  be  submitted  on 
forms  prescribed  by  the  commission. 

(b)  If  no  forms  are  prescribed  by  the 
commission  for  a  particular  type  of 
project,  the  sponsor  shall  submit  an 
application  addressing  the  following 
items  applicable  to  the  project: 

(1)  Identification  of  sponsor  and  name 
of  person  authorized  to  speak  for  the 
sponsor. 

(2)  Description  of  project  and  site  in 
terms  of: 

(i)  Water  use  and  availability. 

(ii)  Engineering  feasibility. 

(iii)  Ability  of  sponsor  to  fund  the 
project  or  action. 

(iv)  Project  location. 

(v)  Project  purpose. 

(vi)  Identification  and  description  of 
reasonable  alternatives,  the  extent  of 
their  economic  and  technical 
investigation,  and  an  assessment  of  their 
potential  environmental  impact.  In  the 
case  of  a  proposed  diversion,  the 
sponsor  should  include  information: 

(A)  Detailing  the  efforts  that  have 
been  made  to  develop  its  own  in-basin 
sources  of  water;  and 

(B)  Demonstrating  that  the  proposed 
diversion  will  not  have  substantial 
adverse  effects  on  the  ability  of  the 
Susquehanna  River  basin  to  meet  its 
own  water  needs. 

(vii)  Supporting  studies,  reports  and 
other  information  upon  which 
assumptions  and  assertions  have  been 
based. 

(viii)  Compatibility  of  proposed 
project  with  existing  and  anticipated 
uses. 


(ix)  Plans  for  avoiding  or 
compensating  for  consumptive  use 
during  low  fiow  periods. 

(x)  Anticipateci  impact  of  the 
proposed  project  on: 

(A)  Flood  damage  potential 
considering  the  location  of  the  project 
with  respect  to  the  flood  plain  and  flood 
hazard  zones; 

(B)  Surface  water  characteristics 
(quality,  quantity,  flow  regimen,  other 
hydrologic  characteristics); 

(C)  Recreation  potential: 

(D)  Fish  and  wildlife  (habitat  quality, 
kind  and  number  of  species); 

(E)  Natural  environment  uses  (scenic 
vistas,  natural  and  manmade  travel 
corridors,  wild  and  wilderness  areas, 
wild,  scenic  and  recreation  rivers); 

(F)  Site  development  considerations 
(geology,  topography,  soil 
characteristics,  adjoining  and  nearby 
land  uses,  adequacy  of  site  facilities); 
and 

(G)  Historical,  cuhural  and 
archaeological  impacts. 

(3)  Governmental  considerations: 

(i)  Need  for  governmental  services  or 
finances. 

(ii)  Commitment  of  government  to 
provide  services  or  finances. 

(iii)  Status  of  apphcation  with  other 
governmental  regulatory  bodies. 

(4)  Project  estimated  completion  date 
and  estimated  construction  schedule. 

(c)  A  report  about  the  project  prepared 
for  any  other  purpose,  or  an  application 
for  approval  prepared  for  submission  to 
a  signatory  party,  may  be  accepted  by 
the  commission  provided  the  said  report 
or  application  addresses  the  applicable 
items  listed  in  paragraph  (b)  of  this 
section. 

§  803.25    Notice  of  application. 

(a)  The  project  sponsor  shall,  within 
ten  days  of  the  submission  of  an 
application  to  the  commission,  notify 
area  and  regional  news  media,  the 
municipality(ies)  in  which  the  project  is 
situated,  the  county  planning  agency  of 
the  county(ies)  in  which  the  project  is 
situated,  and  contiguous  property 
owners  that  an  application  has  been 
submitted  to  the  commission.  The 
commission  shall  compile  a  list  of 
additional  interested  parties  who 
comment  on  the  application,  request  a 
hearing  or  make  inquiries  concerning 
the  application.  The  project  sponsor 
shall  also  publish  at  least  once  in  a 
newspaper  of  general  circulation  in  that 
municipality  a  notice  of  the  submission 
of  the  application  which  contains  a 
sufficient  description  of  the  project,  its 
purpose  and  its  location.  Both  the 
notification  and  the  notice  shall  contain 
the  address  and  phone  number  of  the 
commission. 
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(b)  The  project  sponsor  shall  provide 
the  commission  with  a  copy  of  the 
return  receipt  for  the  required 
municipal  notification  and  a  proof  of 
publication  for  the  required  newspaper 
notice.  The  project  sponsor  shall  also 
provide  certification  on  a  form  provided 
by  the  commission  that  it  has  made 
such  other  notifications  as  required 
under  paragraph  (a)  of  this  section. 
Until  these  items  are  provided  to  the 
commission,  processing  of  the 
application  will  not  proceed. 

§803.26    Staff  review/action/ 
recommendations. 

(a)  The  commission's  staff  shall 
review  the  application,  and  if  necessary, 
request  the  sponsor  to  provide  any 
additional  information  that  is  deemed 
pertinent  for  proper  evaluation  of  the 
project.  The  staff  review  shall  include: 

(1)  Determination  of  completeness  of 
the  application.  An  application  deemed 
incomplete  will  not  be  processed. 

(2)  Identification  of  the  issues 
pertinent  to  commission  review. 

(3)  Assessment  of  the  project's 
compatibility  with  the  compact, 
comprehensive  plan,  and  with  the  other 
requirements  of  this  part. 

(4)  Consultation  with  the  project 
sponsor  if  requested  or  deemed 
necessary. 

(5)  Determination  of  the  appropriate 
application  fee  in  accordance  with  the 
commission's  project  review  fee 
schedule  and  the  transmission  of  a 
billing  to  the  project  sponsor  for  that 
fee.  Applications  will  not  be  presented 
to  the  commission  for  review  and  action 
until  such  application  fee  has  been  paid. 

(6)  Formal  docketing  of  the  project 
and.  within  90  days  of  receipt  of  a 
complete  application,  presentation  to 
the  commission  along  with  the 
recommendations  of  the  staff  for 
disposition  of  the  application.  The 
executive  director  may,  for  good  cause, 
extend  this  review  period  for  up  to  an 
additional  60  days.  Any  further 
extension  must  be  approved  by  the 
commission. 

(b)  If  the  project  sponsor  fails  to 
respond  to  the  commission's  request  for 
additional  information,  the  commission 
may  notify  the  project  sponsor  that  the 
application  process  has  been 
terminated.  To  reactivate  the  closed  file, 
the  project  sponsor  shall  reapply  and 
may  be  required  to  submit  new  or 
updated  evaluations. 

§  803.27    Emergencies. 

In  the  event  of  an  emergency 
requiring  immediate  action  to  protect 
the  public  health,  safety  and  welfare  or 
to  avoid  substantial  and  irreparable 
injury  to  any  person,  property,  or 


natural  resources  and  the  circumstances 
do  not  permit  a  review  and 
determination  in  the  regular  course  of 
the  regulations  in  this  part,  the 
executive  director,  with  the  concurrence 
of  the  chairperson  of  the  commission 
and  the  member  from  the  affected 
signatory  state,  may  issue  an  emergency 
certificate  authorizing  a  project  sponsor 
to  take  such  action  as  the  executive 
director  may  deem  necessary  and  proper 
in  the  circumstances,  pending  review 
and  determination  by  the  commission  as 
otherwise  required  by  this  part. 

§  803.28    Application/monitoring  fees. 
The  commission  may,  by  separate 
resolution,  establish  and  modify  fees  for 
the  submission  and  processing  of 
applications  and  for  the  monitoring  of 
project  compliance  with  this  part. 

Subpart  C — ^Terms  and  Conditions  of 
Approval 

§  803.30    Duration  of  approvals. 

(a)  Approvals  issued  under  this  part 
shall  have  a  duration  equal  to  the  term 
of  any  accompanying  signatory  license 
or  permit  regulating  the  same  subject 
matter.  If  there  is  no  such  accompanying 
license  or  permit  or  if  no  term  is 
specified  in  such  accompanying  license 
or  permit,  the  duration  of  a  commission 
approval  issued  under  this  part  shall  be 
25  years.  The  commission,  upon  its  own 
motion  or  that  of  a  project  sponsor,  may 
modify  this  duration  in  consideration  of 
such  factors  as  the  time  needed  to 
amortize  a  project  investment,  the  time 
needed  to  secure  project  financing,  the 
potential  risks  of  interference  with  an 
existing  project,  and  other  equitable 
factors.  Unless  there  is  an 
accompanying  signatory  license  or 
permit  regulating  the  same  subject 
matter  and  specifying  a  duration,  the  25 
year  duration  for  projects  previously 
approved  by  the  commission  under  this 
part  shall  commence  five  years  from  the 
date  on  which  such  projects  were 
initially  approved. 

(b)  For  projects  that  have  been 
approved  by  the  commission  but  not 
implemented,  approval  by  the 
commission  under  this  part  shall  expire 
three  years  from  the  date  of  commission 
action.  Likewise,  if  the  use  of  a  project 
is  discontinued  for  such  a  period  of  time 
and  under  such  circumstances  that  an 
abandonment  of  the  project  may 
reasonably  be  inferred,  the  commission 
may  rescind  a  prior  approval  for  such 
abandoned  project.  In  either  case,  an 
approval  may  be  extended  or  renewed 
by  the  conunission  upon  request. 

(c)  The  sponsors  of  projects 
previously  approved  by  the  commission 
should  apply  for  renewal  of  their 


approvals  no  later  than  six  months  prior 
to  the  expiration  of  their  previous 
approval.  Such  applications  for  renewal 
shall  be  reviewed  under  the  same 
procedures  and  standards  as  for  newly 
proposed  projects. 

§  803.31    Transferability  of  approvals. 

Approvals  by  the  commission  are 
transferable  to  new  owners  of  projects, 
provided  that  the  transferors  or  the 
transferees  notify  the  commission  of  the 
transfer  either  before  or  within  60  days 
after  the  date  of  the  transfer  and  that  the 
new  owners,  within  30  days  of  being 
requested  to  do  so  by  the  commission, 
submit  in  writing  their  intention  to 
comply  with  all  conditions  of  the 
project's  docket  approval  and  assume  all 
other  associated  obligations.  The 
commission  may  waive  or  extend  any  of 
these  deadline  periods  for  good  cause. 

§  803.32    Reopening/modification. 

Once  approved,  the  commission, 
upon  its  own  motion,  or  upon 
application  of  the  project  sponsor  or  any 
interested  party,  may  at  any  time  reopen 
any  project  docket  and  make  additional 
orders  that  may  be  necessary  to  mitigate 
or  avoid  adverse  impacts  or  to  otherwise 
protect  the  public  health,  safety,  and 
welfare  or  natural  resources.  Whenever 
an  application  for  reopening  is  filed  by 
an  interested  party,  the  burden  shall  be 
upon  that  interested  party  to  show,  by 
a  preponderance  of  the  evidence,  that  a 
substantial  adverse  impact  or  a  threat  to 
the  public  health,  safety  or  welfare 
exists  that  warrants  reopening  of  the 
docket.  Before  such  application  may  be 
submitted  to  the  commission  for  action, 
the  executive  director  shall  first 
determine  that  an  interested  party  has 
made  out  a  prima  faci  case  favoring  the 
reopening  of  the  docket.  The  executive 
director  shall  inform  the  commission  of 
any  negative  finding  in  this  regard  so 
that  the  commission  is  afforded  the 
opportunity  to  over-rule  his/her 
decision. 

§  803.33  Interest  on  fees. 

The  commission  may,  by  resolution, 
establish  interest  to  be  paid  on  all 
overdue  or  outstanding  fees  of  any 
nature  that  are  payable  to  the 
commission.  ' 

Subpart  D — Standards  for  Review  and 
Approval/Special  Standards 

§  803.40    Purpose  of  this  subpart 

The  purpose  of  this  subpart  is  to  set 
forth  standards  that  shall  be  used  by  the 
commission  to  evaluate  proposed 
projects  pursuant  to  §§  803.4  and  803.5, 
and  to  establish  special  standards 
applicable  to  certain  water  withdrawals 
and  consumptive  uses  irrespective  of 


whether  such  withdrawals  and 
consumptive  uses  are  subject  to  project 
review  pursuant  to  Section  3.10  of  the 
compact.  General  standards  applying  to 
all  projects  and  special  standards 
applying  to  certain  types  of  projects  are 
set  forth  in  this  subpart.  This  subpart 
does  not  identify  all  the  aspects  of  a 
proposed  project  that  will  be  evaluated, 
nor  should  it  be  construed  as  a  self- 
imposed  limitation  uporAhe 
commission's  authority  and  scope  of 
review.  The  special  standards 
established  pursuant  to  Section  3.4  (2) 
of  the  compact  shall  be  applicable  to  all 
water  withdrawals  and  consumptive 
uses  in  accordance  with  the  terms  of 
those  standards,  irrespective  of  whether 
such  withdrawals  and  uses  are  also 
subject  to  project  review  under  Section 
3.10  of  the  compact. 

§803.41    General  standards. 

(a)  A  project  shall  not  be  detrimental 
to  the  proper  conservation, 
development,  management,  or  control  of 
the  water  resources  of  the  basin. 

(b)  The  commission  may  modify  and 
approve  as  modified,  or  may 
disapprove,  a  project  if  it  determines 
that  the  project  is  not  in  the  best  interest 
of  the  conservation,  development, 
management,  or  control  of  the  basin's 
water  resources,  or  is  in  conflict  with 
the  comprehensive  plan. 

§  803.42    Standards  for  consumptive  uses 
of  water. 

(a)  Requirement.  (1)  Compensation 
shall  be  required  for  consumptive  uses 
of  water  during  periods  of  low  flow. 
Compensation  is  required  during 
periods  of  low  flow  for  the  purposes  set 
forth  in  §  803.2. 

(i)  Surface  water  source. 
Compensation  in  an  amount  equal  to  the 
project's  total  consumptive  use  shall  be 
required  when  the  streamflow  at  the 
point  of  taking  equals  or  is  anticipated 
to  equal  the  low  flow  criterion  which  is 
the  7-day  10-year  low  flow  plus  the 
project's  total  consumptive  use  and 
dedicated  augmentation.  The 
commission  reserves  the  right  to  apply 
a  higher  low  flow  criterion  for  a 
particular  stream  reach  when  it  finds,  as 
the  result  of  evidence  presented  at  a 
public  hearing  that  it  is  needed  to  serve 
the  purposes  outlined  in  paragraph  (b) 
(1)  of  this  section. 

(ii)  Ground-water  source. 
Compensation  for  the  project's 
consumptive  use  of  ground  water  shall 
be  required  when  the  stream  flow  is  less 
than  the  applicable  low  flow  criterion. 
For  the  purposes  of  implementing  this 
regulation,  the  commission  will  identify 
the  appropriate  stream  gaging  station  for 
determining  the  appUcable  low  flow. 


(2)  Consumptive  uses  by  a  project  not 
exceeding  an  average  of  20,000  gpd  for 
any  consecutive  thirty-day  period  from 
surface  or  groundwaters  are  exempt 
from  the  requirement  unless  such  uses 
adversely  affect  the  purposes  outlined 
in  paragraph  (b)  (1)  of  this  section. 

(d)  Method  of  Compensation.  (1) 
Methods  of  compensation  acceptable  to 
the  commission  will  depend  upon  the 
character  of  the  project's  source  of  water 
supply  and  other  factors  noted  in  this 
paragraph  (b)  (1). 

(i)  The  required  amount  of 
compensation  shall  be  provided  by  the 
applicant  or  project  sponsor  at  the  point 
of  taking  (for  a  surface  source)  or 
another  appropriate  site  as  approved  by 
the  commission  to  satisfy  the  purposes 
outlined  in  this  paragraph  (b)  (1).  If 
compensation  for  consumptive  use  from 
a  surface  source  is  to  be  provided 
upstream  from  the  point  of  taking,  such 
compensation  shall  reasonably  assure 
no  diminution  of  the  flow  immediately 
dowmstream  from  the  point  of  taking 
which  would  otherwise  exist  naturally, 
plus  any  other  dedicated  augmentation. 

(ii)  Compensation  may  be  provided  by 
one,  or  a  combination  of  the  following: 

(A)  Construction  or  acquisition  of 
storage  facilities. 

(B)  Purchase  of  available  water  supply 
storage  in  existing  public  or  private 
storage  facilities,  or  in  public  or  private 
facilities  scheduled  for  completion  prior 
to  completion  of  the  applicant's  project. 

(C)  Purchase  of  water  to  be  released  as 
required  from  a  water  purveyor. 

(D)  Releases  from  an  existing  facility 
owned  and  operated  by  the  applicant. 

(E)  Use  of  water  from  a  public  water 
supplier  utilizing  raw  water  storage  that 
maintains  a  conservation  release  or 
flow-by.  as  applicable,  of  Q7-10  or 
greater  at  the  public  water  supplier's 
point  of  taking. 

(F)  Ground  water. 

(G)  Purchase  and  release  of  waters 
stored  in  other  subbasins  or  watersheds. 

(H)  Other  alternatives. 

(2)  Alternatives  to  com[>ensation  may 
be  appropriate  such  as  discontinuance 
of  that  part  of  the  project's  operation 
that  consumes  water,  imposition  of 
conservation  measures,  utilization  of  an 
ahemative  source  that  is  unaffected  by 
the  compensation  requirement,  or  a 
monetary  payment  to  the  commission  in 
an  amount  to  be  determined  by  the 
commission  from  time-to-time. 

(3)  The  commission  shall,  in  its  sole 
discretion,  determine  the  acceptable 
manner  of  compensation  or  alternatives 
to  compensation,  as  applicable,  for 
consumptive  uses  by  a  project.  Such  a 
determination  vtnll  be  made  after 
considering  the  project  location, 
anticipated  amount  of  consumptive  use 


and  its  effect  on  the  purposes  set  forth 
in  §  803.2  of  this  part,  and  any  other 
pertinent  factors. 

(c)  Quantity  of  consumptive  use.  For 
purposes  of  evaluating  a  proposed 
project,  the  commission  shall  require 
estimates  of  anticipated  consumptive 
use  from  the  project  sponsor.  The 
commission,  as  part  of  the  project 
review,  shall  evaluate  the  proposed 
methodology  for  monitoring 
consumptive  losses  and  compensating 
flows  including  flow  metering  devices, 
stream  gages,  and  other  facilities  used  to 
measure  the  consumptive  use  of  the 
project  or  the  rate  of  streamflow.  If  the 
commission  determines  that  additional 
flow  measuring  devices  are  required, 
these  shall  be  provided  at  the  expense 
of  the  project  sponsor  and  shall  be 
subject  to  inspection  by  the  commission 
at  any  time.  When  the  project  is 
of>erationaI,  the  commission  shall  be 
responsible  for  determining  when 
compensation  is  required  and  shall 
notify  the  project  sponsor  accordingly. 
The  project  sponsor  shall  provide  the 
commission  with  periodic  reports  in  the 
time  and  manner  as  it  requires  showing 
actual  consumptive  uses  associated  with 
the  project.  The  commission  may  use 
this  data  to  modify,  as  appropriate,  the 
magnitude  and  timing  of  the 
compensating  releases  initially  required 
when  the  project  was  approved. 

(d)  Quality  of  compensation  water. 
The  physical,  chemical  and  biological 
quality  of  water  used  for  compensation 
shall  at  all  times  meet  the  quality 
requirements  for  the  purposes  listed  in 
§803.2,  as  apphcable. 

(e)  Effective  date.  Notwithstanding  the 
overall  effective  date  for  other  portions 
of  this  part  set  forth  in  §  803.1(e),  this 
section  shall  apply  to  all  consumptive 
uses  initiated  on  or  after  January  23. 
1971,  the  effective  date  of  the  compact. 

(f)  Public  water  suppliers,  except  to 
the  extent  that  they  are  diverting  the 
waters  of  the  basin,  shall  be  exempt 
from  the  requirements  of  this  section; 
provided,  however,  that  nothing  in  this 
section  shall  be  construed  to  exempt 
individual  consumptive  users 
connected  to  any  such  public  water 
supply  system  from  the  requirements  of 
this  section. 

§  803.43    Standards  for  ground-water 
withdrawals. 

(a)  Requirement.  (1)  With  respect  to 
projects  coming  into  existence  on  or 
after  the  effective  date  of  this  section, 
any  project  sponsor  proposing  to 
withdraw  from  a  ground-water  source  in 
excess  of  an  average  of  100,000  gpd  for 
any  consecutive  thirty-day  period, 
proposing  to  increase  a  withdrawal  to 
more  than  an  average  of  100,000  for  any 
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consecutive  thirty-day  period  or 
proposing  to  increase  a  withdrawal 
above  that  amount  which  was 
previously  approved  by  the 
commission,  shall  apply  for  approval 
pursuant  to  subpart  B  of  this  part.  These 
withdrawals  may  be  denied  or  may  be 
hmited  by  the  commission  to  the 
amount  (quantity  and  rate)  of  ground 
water  that  is  needed  to  meet  the 
reasonably  foreseeable  needs  of  the 
project  sponsor  and  that  can  be 
withdrawn  from  an  aquifer  or  aquifer 
system  without  causing  adverse 
lowering  of  ground-water  levels, 
rendering  competing  supplies 
unreliable,  causing  water  quality 
degradation  that  may  be  injurious  to  any 
existing  or  potential  ground  or  surface 
water  use.  causing  permanent  loss  of 
aquifer  storage  capacity,  or  having  a 
substantial  adverse  impact  on  low  flow 
of  perennial  streams. 

(2)  With  respect  to  projects 
withdrawing  any  quantity  of  water  prior 
to  the  effective  date  of  this  section,  any 
project  sponsor  proposing  to  increase 
the  said  withdrawal  in  excess  of  100,000 
gpd  above  that  which  such  project  was 
withdrawing  prior  to  the  said  effective 
date,  shall  apply  for  approval  pursuant 
to  subpart  B  of  this  part. 

(3)  After  obtaining  approval  for  the 
withdrawal  pursuant  to  this  paragraph, 
the  sponsor  shall  also  comply  with 
metering,  monitoring  and  reporting 
requirements  as  set  forth  in  this  section. 

Cb)  Withdrawal  application. 
hiformation  required  by  the  commission 
is  specified  in  die  commission's  ground- 
water withdrawal  application  and 
includes  but  is  not  limited  to  the  results 
of  a  constant  rate  pumping  test.  Review 
and  approval  by  SRBC  staff  of  the  test 
procedures  to  be  used  by  the  applicant 
are  necessary  before  the  test  is  started. 

(c)  Metering.  Projects  approved  under 
this  section  shall  meter  all  approved 
ground-water  withdrawals.  The  meters 
shall  be  accurate  to  within  5  percent  of 
the  actual  flow. 

(d)  Monitoring  and  reporting.  (1) 
Monitoring  and  periodic  reporting  of 
water  levels,  well  production,  and 
ground-water  quality  are  required  of  all 
approved  ground-water  withdrawals. 
The  required  information  is  listed  in 
Form  SRBC  #30  (Ground-water 
Withdrawal  Reporting  Form)  and 
includes  but  is  not  limited  to  the 
following: 

(i)  Ground-water  levels  shall  be 
measured  weekly  in  all  approved 
production  wells  and  reported  to  the 
commission  annually.  Additional  water 
level  measurements  may  be  required  in 
one  or  more  observation  wells  as 
determined  by  the  commission. 


(ii)  Production  from  approved  ground- 
water sources  shall  be  recorded  weekly 
and  reported  to  the  commission 
annually. 

(iii)  Samples  of  ground  water  for 
water  quality  analysis  shall  be  obtained 
and  the  results  reported  to  the 
commission  every  three  years.  The 
required  chemical  constituents  to  be 
included  in  the  analysis  are  listed  in 
Fonn  SRBC  #30. 

(2)  The  information  in  paragraph 
(d)(1)  of  this  section  may  be  provided  to 
the  commission  either  on  Form  SRBC 
#30  or  other  similar  document 
containing  all  of  the  required 
information. 

(e)  Planning.  If  projections  indicate 
that  a  project's  ground-water  supply 
will  be  constrained  in  the  future  by 
either  the  quantity  or  quality  of 
available  ground  water,  the  commission 
may,  iiv  its  discretion,  require  the 
submission  of  a  water  resource 
development  plan  prior  to  accepting  any 
new  withdrawal  applications  for  the 
same  or  related  projects. 

(0  Interference  with  existing 
withdrawals.  If  review  of  the  application 
or  substantial  data  demonstrates  that 
operation  of  a  proposed  ground-water 
withdrawal  will  significantly  affect  or 
interfere  with  an  existing  ground-water 
or  surface  water  withdrawal,  the  project 
maybe  denied  or  the  project  sponsor 
may  be  required  to  provide,  at  its 
expense,  an  alternate  water  supply  or 
other  mitigating  measures. 

(g)  Effective  date.  Notwithstanding  the 
overall  effective  date  for  other  portions 
of  this  part  set  forth  in  §  803.1(e).  this 
section  shall  apply  to  all  ground-water 
withdrawals  initiated  on  or  after  July  13, 
1978. 

§  803.44    Standards  for  surface  water 
withdrawals. 

(a)  Requirement.  (1)  With  respect  to 
projects  coming  into  existence  on  or 
after  the  effective  date  of  this  section, 
any  project  sponsor  proposing  to 
withdraw  either  directly  or  a  public 
water  supplier  proposing  to  withdraw 
indirectly  (through  another  user)  from  a 
surface  source  in  excess  of  an  average  of 
100,000  gpd  for  any  consecutive  thirty- 
day  period,  proposing  to  increase  a 
withdrawal  to  more  than  an  average  of 
100.000  gpd  for  any  consecutive  thirty- 
day  period  or  proposing  to  increase  a 
withdrawal  above  that  amount  which 
was  previously  approved  by  the 
commission,  shall  obtain  commission 
approval  of  the  withdrawal.  These 
withdrawals  may  be  denied  or  may  be 
limited  by  the  commission  to  the 
amount  (quantity  and  rate)  of  water  that 
is  needed  to  meet  the  reasonably 
foreseeable  needs  of  the  project  sponsor 


and  that  can  be  withdrawn  without 
causing  adverse  lowering  of  streamflow 
levels,  rendering  competing  supplies 
unreliable,  causing  water  quality 
degradation  that  may  be  injurious  to  any 
existing  or  potential  water  use, 
adversely  affecting  fish,  wildlife  or  other 
living  resources  or  their  habitat,  or 
having  a  substantial  adverse  impact  on 
the  low  flow  of  perennial  streams. 

(2)  With  res{#ct  to  projects 
withdrawing  any  quantity  of  water  prior 
to  the  effective  date  of  this  section,  any 
project  sponsor  proposing  to  increase 
the  said  withdrawal  in  excess  of  100.000 
gpd  above  that  which  such  project  was 
withdrawing  prior  to  the  said  effective 
date,  shall  apply  for  approval  pursuant 
to  subpart  B  of  this  part. 

(3)  Any  sponsor  of  a  project  subject  to 
this  section  shall  complete  a  surface 
water  withdrawal  application.  After 
obtaining  approval  under  this  section, 
the  sponsor  shall  comply  with  metering, 
monitoring,  and  conservation 
requirements  as  set  forth  in  this  section. 

(b)  Withdrawal  application. 
Information  required  by  the  commission 
is  specified  in  the  commission's 
application  for  withdrawal  from  surface 
water  sources. 

(c)  Metering.  Project  sponsors  shall 
meter  or  use  other  suitable  methods  of 
measuring  surface  withdrawals 
approved  under  this  section.  The  meters 
shall  be  accurate  to  within  5  percent  of 
the  actual  flow. 

(d)  Monitoring  and  reporting. 
Monitoring  and  periodic  reporting  of 
surface  water  withdrawals  approved 
under  this  section  is  required.  The 
required  information  includes  but  is  not 
limited  to  the  following: 

(1)  Daily,  weekly,  or  monthly  records 
of  withdrawals  by  source,  as  specified 
by  the  commission,  and  reported 
annually; 

(2)  Description  of  conservation 

activity;  and 

(3)  Records  of  releases  or  fiowby  for 
instream  protection  reported  annually. 

(e)  Planning.  If  projections  indicate 
that  a  project's  surface  water  supply  will 
be  constrained  in  the  future  by  either 
the  quantity  or  quality  of  available 
surface  water,  the  commission  may,  in 
its  discretion,  require  the  submission  of 
a  water  resource  development  plan  prior 
to  accepting  any  new  withdrawal 
applications  for  the  same  or  related 
projects. 

(f)  Interference  with  existing 
withdrawals.  If  review  of  the  application 
or  substantial  data  demonstrates  that 
operation  of  a  proposed  surface  water 
withdrawal  will  significantly  affect  or 
interfere  with  an  existing  ground-water 
or  surface  water  withdrawal,  the  project 
may  be  denied  or  the  project  sponsor 


may  be  required  to  provide,  at  its 
expense,  an  alternate  water  supply  or 
other  mitigating  measures. 

(g)  Effective  date.  This  section  shall  be 
effective  six  months  after  the  effective 
date  set  forth  in  §  803.1(e),  except  for 
projects  previously  reviewed  and 
approved  by  the  commission  under  the 
general  authority  of  section  3.10  of  the 
compact.  Conunission  authority  shall 
continue  over  such  previously  approved 
projects. 

(h)  Hydroelectric  projects. 
Hydroelectric  projects,  except  to  the 
extent  that  such  projects  constitute  a 
withdrawal,  shall  be  exempt  from  the 
requirements  of  this  section;  provided, 
however,  that  nothing  in  this  paragraph 
shall  be  construed  as  exempting 
hydroelectric  projects  frtjm  review  and 
approval  under  any  other  category  of 
project  requiring  review  and  approval  as 
set  forth  in  §§803.4  and  803.5. 

2.  Parts  804  and  805  are  added  to  read 
as  follows: 

PART  804— SPECIAL  REGULATIONS 
AND  STANDARDS 

Subpart  A— Water  WitlKlrawai  Registration 

Sec. 

804.1  Requirement. 

804.2  Time  limits. 

804.3  Administrative  agreements. 

804.4  Effective  date. 

804.5  Definitions. 

Subpart  B— Water  Conservation 
Requirements 

804.20  Requirement. 

804.21  Effective  date. 

804.22  Definitions. 

Authority:  Sees.  3.4(2)  and  (9),  3.8,  3.10 
and  15.2,  Pub.  L.  91-575,  84  Stat.  1509  et  seq. 

Subpart  A— Water  Withdrawal 
Registration 

§804.1     Requirement 

In  addition  to  any  other  requirements 
of  commission  regulations,  and  subject 
to  the  consent  of  the  affected  signatory 
state  to  this  requirement,  all  persons 
withdrawing  or  diverting  in  excess  of  an 
average  of  10,000  gpd  for  any 
consecutive  thirty-day  period,  from 
surface  or  ground-water  sources,  as 
defined  in  Part  803  of  this  chapter,  shall 
register  the  amount  of  this  withdrawal 
with  the  commission  and  provide  such 
other  information  as  requested  on  forms 
prescribed  by  the  commission. 

§804.2    Timeiimits. 

(a)  Except  for  agricultural  water  use 
projects,  all  registration  forms  shall  be 
submitted  within  one  year  after  May  11. 
1995.  or  within  six  months  of  their 
initiation,  whichever  is  later;  provided, 
however,  that  nothing  in  this  section 
shall  limit  the  responsibility  of  an 


applicant  to  apply  for  and  obtain  an 
approval  as  may  be  required  under  part 
803  of  this  chapter.  All  registered 
withdrawals  shall  re-register  with  the 
commission  within  five  years  of  their 
initial  registration,  and  at  five-year 
intervals  thereafter,  unless  sooner 
discontinued. 

(b)  Sponsors  of  existing  agricultural 
water  use  projects  (i.e.  projects  coming 
into  existence  prior  to  March  31. 1997) 
withdrawing  or  diverting  in  excess  of  an 
average  of  10.000  gpd  for  any 
consecutive  30-day  period  from  a 
surface  or  ground-water  source  shall 
register  their  use  no  later  than  March  31. 
1997.  Thereafter,  the  sf>onsors  of  new 
projects  proposing  to  withdraw  or  divert 
in  excess  of  10,000  gpd  for  any 
consecutive  30-day  period  from  a 
surface  or  ground-water  source  shall  be 
registered  prior  to  project  initiation. 

§804.3    Administrative  agreements. 

The  commission  may  complete 
appropriate  administrative  agreements 
or  informal  arrangements  to  carry  out 
this  registration  requirement  through 
the  offices  of  signatory  agencies.  Forms 
developed  by  the  commission  shall 
apprise  registrants  of  any  such 
agreements  or  arrangements  and  provide 
appropriate  instructions  to  complete 
and  submit  the  form.  Permits  issued  by 
a  signatory  party  agency  shall  be 
considered  a  registration  wdth  the 
commission  if  issued  pursuant  to  an 
agreement  of  understanding  with  the 
commission  specifically  providing 
therefor. 

§804.4    Effective  date. 

"rnis  subpart  shall  be  effective  on  May 
11,  1995  and  shall  apply  to  all  present 
and  future  withdrawals  or  diversions 
irrespective  of  when  such  withdrawals 
or  diversions  were  initiated. 

§804.5    Definitions. 

Terms  used  in  this  subpart  shall  be 
defined  as  set  forth  in  §  803.3  of  this 
chapter. 

Subpart  B— Water  Conservation 
Requirements 

§  804.20    Requirement 

Any  project  sponsor  whose  project  is 
subject  to  commission  approval  under 
this  part  or  part  803  of  this  chapter 
proposing  to  withdraw  water  either 
directly  or  indirectly  (through  another 
user)  from  surface  or  ground-water 
sources  or  both  shall  comply  with  the 
following  requirements: 

(a)  Public  water  suppliers.  As 
circumstances  warrant,  the  public  water 
supplier  shall: 


(1)  Reduce  distribution  system  losses 
to  a  level  not  exceeding  20  percent  of 
the  gross  withdrawal. 

(2)  Install  meters  for  all  users. 

(3)  Establish  a  program  of  water 
conservation  that  will: 

(i)  Require  installation  of  water 
conservation  devices,  as  applicable,  by 
all  classes  of  users; 

(ii)  Prepare  and  distribute  literature  to 
customers  describing  available  water 
conservation  techniques; 

(iii)  Implement  a  water  pricing 
structure  which  encourages 
conservation;  and 

(iv)  Encourage  water  reuse. 

(b)  Industrial  water  users.  Industrial 
users  shall: 

(1)  Designate  a  company 
representative  to  manage  plant  water 
use. 

(2)  Install  meters  or  other  suitable 
devices  or  utilize  acceptable  flow 
measuring  methods  for  accurate 
determination  of  water  use  by  various 
parts  of  the  company  operation. 

(3)  Install  flow  control  devices  which 
match  the  needs  of  the  equipment  being 
used  for  production. 

(4)  Evaluate  and  utilize  applicable 
recirculation  and  reuse  practices. 

(c)  Agricultural  and  other  irrigation. 
Water  users  for  irrigation  purposes  shall 
utilize  irrigation  systems  properly 
designed  for  the  user's  respective  soil 
characteristics,  topography  and 
vegetation. 

§804.21    Effective  date. 

Notwithstanding  the  effective  date  for 
other  portions  of  this  part,  this  subpart 
shall  apply  to  all  surface  and  ground- 
water withdrawals  initiated  on  or  after 
January  11,  1979. 

§804.22    Definitions. 

Terms  used  in  this  subpart  shall  be 
defined  as  set  forth  in  §  803.3  of  this 
chapter. 

PART  805— HEARINGS/ 
ENFORCEMENT  ACTIONS 


Sut>part  A— Conduct  of  Hearing 

Sec. 

805.1 

Public  hearings. 

805.2 

Adjudicatory  hearing. 

805.3 

Consolidation  of  hearing. 

805.4 

Joint  hearings. 

805.5 

Transcript. 

805.6 

Continuance. 

805.7 

Effective  date. 

805.8 

Definitions. 

Sut>part  B — Enforcement  Actions  and 
Settlements 

805.20  Scope  of  subpart. 

805.21  Notice  to  possible  violators. 

805.22  The  record  for  decision-making. 

805.23  Adjudicatory  hearings/alleged 
violaUons. 
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805.24  Assessment  of  a  penalty/abatement 
or  remedial  action. 

803.25  Factors  to  be  applied  in  fixing 
penalty  amount. 

805.26  Enforcement  of  penalties/abatement 
or  remedial  orders. 

805.27  Settlement  by  agreement. 

805.28  Effective  date. 

805.29  Definitions. 

Authority:  Sees.  3.4(9),  3.5(5).  3.10.  15.2 
and  15.17.  Pub.  L.  91-575.  84  Stat.  1509  et 
seq. 

Subpart  A— Conduct  of  Hearing 

§806.1    Public  hearings. 

(a)  A  public  hearing  shall  be 
conducted  in  the  following  instances: 

(1)  Addition  of  projects  or  adoption  of 
amendments  to  the  comprehensive  plan 
except  as  otherwise  provided  by  Section 
14.1  of  the  compact. 

(2)  Rulemaking. 

(3)  Approval  of  projects. 

(4)  Hearing  requested  by  a  signatory 
party. 

(5)  When  in  the  opinion  of  the 
commission,  a  hearing  is  necessary  to 
give  adequate  consideration  to  issues 
relating  to  public  safety,  protection  of 
the  environment,  or  other  important 
societal  factors. 

(6)  To  decide  factual  disputes. 

(7)  At  all  other  times  required  by  the 
compact  or  commission  regulations  in 
this  chapter. 

(b)  Notice  of  public  hearing.  At  least 
20  days  before  any  public  hearing 
required  by  the  compact,  notices  stating 
the  date,  time,  place  and  purpose  of  the 
hearing  including  issues  of  interest  to 
the  commission  shall  be  published  at 
least  once  in  a  newspaper  or 
newspapers  of  general  circulation  in  the 
area  affected.  Occasions  when  public 
hearings  are  required  by  the  compact 
include,  but  are  not  Umited  to, 
amendments  to  the  comprehensive  plan, 
drought  emergency  declarations,  and 
review  and  approval  of  diversions.  In  all 
other  cases,  at  least  10  days  prior  to  the 
hearing,  notice  shall  be  posted  at  the 
office  of  the  commission,  mailed  by  first 
class  mail  to  the  parties  who,  to  the 
commission's  knowledge,  will 
participate  in  the  hearing,  and  mailed 
by  first  class  mail  to  persons, 
organizations,  news  media  and 
governmental  entities  who  have  made 
requests  to  the  commission  for  notices 
of  hearings  or  of  a  particular  hearing.  In 
the  case  of  hearings  held  in  connection 
with  rulemaking,  notices  need  only  be 
forwarded  to  the  directors  of  the  New 
York  Register,  the  Pennsylvania 
Bulletin,  the  Maryland  Register,  and  the 
Federal  Register,  and  it  is  sufficient  that 
this  notice  appear  only  in  the  Federal 
Register  at'  least  20  days  prior  to  the 
hearing  and  in  each  individual  state 


publication  at  least  10  days  prior  to  any 
hearing  scheduled  in  that  state. 

(c)  Participants  to  a  public  hearing. 
(1)  Hearings  shall  be  open  to  the  public. 
Participants  to  a  public  hearing  shall  be 
the  project  sponsor  and  the  commission 
staff.  Participants  may  also  be  any 
person  or  governmental  entity  wishing 
to  appear  at  the  hearing  and  make  an 
oral  or  written  statement.  Statements 
may  favor  or  oppose  the  project/ 
proposal  or  may  simply  express  a 
position  without  specifically  favoring  or 
opposing  the  project/proposal. 
Statements  shall  be  made  a  part  of  the 
record  of  the  hearing,  and  written 
statements  may  be  received  up  to  and 
including  the  last  day  on  which  the 
hearing  is  held,  or  within  a  reasonable 
time  thereafter  as  may  be  specified  by 
the  presiding  officer,  which  time  shall 
be  not  less  than  ten  days  nor  more  than 
30  days,  except  that  a  longer  time  may 
be  specified  if  requested  by  a 
participant. 

(2)  Participants  (except  the  project 
sponsor  and  the  commission  staff)  are 
encouraged  to  file  with  the  commission 
at  its  headquarters  written  notice  of 
their  intention  to  appear  at  the  hearing. 
The  notice  should  be  filed  at  least  three 
days  prior  to  the  opening  of  the  hearing. 

(d)  Representative  capacity. 
Participants  wishing  to  be  heard  at  a 
public  hearing  may  appear  in  person  or 
be  represented  by  an  attorney  or  other 
representative.  A  governmental  entity 
may  be  represented  by  one  of  its 
officers,  employees  or  by  a  designee  of 
the  governmental  entity.  Any  person 
intending  to  appear  before  the  0 
commission  in  a  representative  capacity 
on  behalf  of  a  participant  shall  give  the 
commission  written  notice  of  the  nature 
and  extent  of  his/her  authorization  to 
represent  the  person  or  governmental 
entity  on  whose  behalf  he/she  intends  to 
appear. 

(e)  Description  of  project.  When 
notice  of  a  public  hearing  is  issued, 
there  shall  be  available  for  inspection  at 
the  commission  offices  such  plans, 
summaries,  maps,  statements,  orders  or 
other  supporting  documents  which 
explain,  detail,  amplify,  or  otherwise 
describe  the  project  the  commission  is 
considering.  Instructions  on  where  and 
how  the  documents  may  be  obtained 
will  be  included  in  the  notice. 

(0  Presiding  officer.  A  public  hearing 
shall  be  conducted  by  the  commission, 
the  executive  director,  or  any  member  or 
designee  of  the  commission.  The 
presiding  officer  shall  have  full 
authority  to  control  the  conduct  of  the 
hearing  and  make  a  record  of  the  same. 


§805.2    Adjudicatory  hearing. 

(a)  Generally.  The  commission,  upon 
application  by  any  interested  party  or 
upon  its  own  motion,  may  determine 
that,  due  to  outstanding  issues  of  fact, 
an  adjudicatory  hearing  shall  be 
conducted.  If,  for  any  reason,  the 
commission  determines  that  there  are 
not  sufficient  issues  of  fact  to  schedule 
an  adjudicatory  hearing,  it  may  still 
require  briefs  or  oral  argument  on  any 
issues  of  law. 

(b)  Hearing  procedure.  (1)  The 
presiding  officer  shall  have  the  power  to 
rule  upon  offers  of  proof  and  the 
admissibility  of  evidence,  to  regulate  the 
course  of  the  hearings,  to  hold 
conferences  for  the  settlement  or 
simplification  of  issues,  to  determine 
the  proper  parties  to  the  hearing,  to 
determine  the  scope  of  any  discovery 
procedures,  and  to  delineate  the  issues 
to  be  adjudicated. 

(2)  The  presiding  officer  shall  cause 
each  witness  to  be  sworn  or  to  make 
affirmation. 

(3)  Any  party  to  a  heeiring  shall  have 
the  right  to  present  evidence  and  to 
examine  and  cross-examine  witnesses. 

(4)  When  necessary,  in  order  to 
prevent  undue  prolongation  of  the 
hearing,  the  presiding  officer  may  limit 
the  number  of  times  any  witness  may 
testify,  the  repetitious  examination  or 
cross-examination  of  witnesses,  or  the 
extent  of  corroborative  or  cumulative 
testimony. 

(5)  The  presiding  officer  shall  exclude 
irrelevant,  immaterial  or  unduly 
repetitious  evidence,  but  the  parties 
shall  not  be  bound  by  technical  rules  of 
evidence,  and  all  relevant  evidence  of 
reasonably  probative  value  may  be 
received. 

(6)  Any  party  may  appear  and  be 
heard  in  person  or  be  represented  by  an 
attorney  at  law. 

(7)  Briefs  and  oral  argument  may  be 
required  by  the  presiding  officer  and 
shall  be  permitted  upon  request  made 
prior  to  the  close  of  the  hearing  by  any 
party.  They  shall  be  part  of  the  record 
unless  otherwise  ordered  by  the 
presiding  officer. 

(c)  Staff  and  other  expert  testimony. 
The  executive  director  shall  arrange  for 
the  presentation  of  testimony  by  the 
commission's  technical  staff  and  other 
experts,  as  he/she  may  deem  necessary 
or  desirable,  to  incorporate  in  the  record 
or  support  the  administrative  action, 
determination  or  decision  which  is  the 
subject  of  the  hearing. 

(a)  Written  testimony.  If  the  direct 
testimony  of  an  expert  witness  is 
expected  to  be  lengthy  or  of  a  complex, 
technical  nature,  the  presiding  officer 
may  order  that  such  direct  testimony  be 
submitted  to  the  commission  in  sworn. 


written  form.  Copies  of  said  testimony 
shall  be  served  upon  all  parties 
appearing  at  the  hearing  at  least  ten 
days  prior  to  said  hearing.  Such  written 
testimony,  however,  shall  not  be 
admitted  whenever  the  witness  is  not 
present  and  available  for  cross- 
examination  at  the  hearing  unless  all 
parties  have  waived  the  right  of  cross- 
examination. 

(e)  Assessment  of  costs.  (1)  Whenever 
an  adjudicatory  hearing  is  required,  the 
costs  thereof,  as  herein  defined,  shall  be 
assessed  by  the  presiding  officer  to  the 
project  sponsor  or  such  other  party  as 
the  hearing  officer  deems  equitable.  For 
the  purposes  of  this  section,  costs 
include  all  incremental  costs  incurred 
by  the  commission,  including,  but  not 
limited  to,  hearing  examiner  and  expert 
consultants  reasonably  necessary  in  the 
matter,  stenographic  record,  rental  of 
the  hall  and  other  related  expenses. 

(2)  Upon  the  scheduling  of  a  matter 
for  adjudicatory  hearing,  the 
commission  secretary  shall  furnish  to 
the  applicant  a  reasonable  estimate  of 
the  costs  to  be  incurred  under  this 
section.  The  applicant  may  be  required 
to  furnish  security  for  such  costs  either 
by  cash  deposit  or  by  a  surety  bond  of 
a  corporate  surety  authorized  to  do 
business  in  a  signatory  state. 

(f)  Findings  and  report.  The  presiding 
officer  shall  prepare  a  report  of  his/her 
findings  and  recommendations.  The 
report  shall  be  served  by  personal 
service  or  certified  mail  (return  receipt 
requested)  upon  each  party  to  the 
hearing  or  its  counsel  unless  all  parties 
have  waived  service  of  the  report.  Any 
party  may  file  objections  to  the  report 
writhin  20  days  after  the  service  upon 
the  party  of  a  copy  of  the  report.  A  brief 
shall  be  filed  together  with  objections 
and  briefs  shall  be  promptly  submitted 
to  the  commission.  The  commission 
may  require  or  permit  oral  argument 
upon  such  submission  prior  to  its 
decision. 

(g)  Action  by  the  commission.  The 
commission  will  act  upon  the  findings 
and  recommendations  of  the  presiding 
officer  pursuant  to  law.  The 
determination  of  the  commission  will  be 
in  writing  and  shall  be  filed  together 
with  any  transcript  of  the  hearing, 
report  of  the  hearing  officer,  objections 
thereto,  and  all  plans,  maps,  exhibits 
and  other  papers,  records  or  documents 
relating  to  the  hearing. 

§  805.3    Consolidation  of  hearing. 

The  commission  may  order  any  two 
or  more  public  hearings  involving  a 
common  or  related  question  of  law  or 
fact  to  be  consolidated  for  hearing  on 
any  or  all  the  matters  at  issue  in  such 
hearings. 


§  805.4    Joint  hearings. 

The  commission  may  conduct  public 
hearings  in  concert  with  any  other 
agency  of  a  signatory  party. 

§  805.5    Transcript 

A  verbatim  transcript  of  the 
adjudicatory  hearings  shall  be  kept  by 
the  commission.  Other  public  hearings 
may  be  electronically  recorded  and  a 
transcript  made  only  if  deemed 
necessary  by  the  executive  director  or 
general  counsel.  A  certified  copy  of  the 
transcript  and  exhibits  shall  be  available 
for  review  during  business  hours  at  the 
commission's  headquarters  to  anyone 
wishing  to  examine  them.  Persons 
wishing  to  obtain  a  copy  of  the 
transcript  of  any  hearing  shall  make 
arrangements  to  obtain  it  directly  from 
the  recording  stenographer  at  their 
expense. 

§  805.6    Continuance. 

The  sponsor  and  all  other  persons 
wishing  to  be  heard  should  be  prepared 
to  proceed  on  the  date  of  the  hearing. 
Applications  for  continuances  will  not 
be  granted,  except  when  good  cause  is 
shown. 

§805.7    Effective  date. 

This  subpart  shall  be  effective  on  May 
11, 1995. 

§805.8    Definitions. 

Terms  used  in  this  subpart  shall  be 
defined  as  set  forth  in  803.3  of  this 
chapter. 

Subpart  B — Enforcement  Actions  and 
Settlements 

§  805.20    Scope  of  subpart 

This  subpart  shall  be  applicable 
where  the  commission  has  information 
indicating  that  a  person  or  governmental 
entity  (hereafter  referred  to  as  alleged 
violator)  has  violated  or  attempted  to 
violate  any  provision  of  the  compact  or 
any  of  the  commission's  rules, 
regulations  or  orders 

§  805.21    Notice  to  possible  violators. 

Upon  direction  ofthe  commission, 
the  executive  director  shall,  and  in  all 
other  instances,  the  executive  director 
may  require  an  alleged  violator  to  show 
cause  before  the  commission  why  a 
penalty  should  not  be  assessed  in 
accordance  with  the  provisions  of  this 
chapter  and  Section  15.17  ofthe 
compact.  The  notice  to  the  alleged 
violator  shall: 

(a)  Set  forth  the  date  on  which  the 
alleged  violator  shall  respond; 

(b)  Set  forth  any  information  to  be 
submitted  or  produced  by  the  alleged 
violator;  and 


(c)  Specify  the  violation  that  is  alleged 
to  have  occurred. 

§  805.22    TIte  record  for  decision-maldng. 

(a)  Written  submission.  In  addition  to 
the  information  required  by  the 
commission,  any  alleged  violator  shall 
be  entitled  to  submit  in  writing  any 
other  information  that  it  desires  to  make 
available  to  the  commission  before  it 
shall  act.  The  executive  director  may 
require  documents  to  be  certified  or 
otherwise  authenticated  and  statements 
to  be  verified.  The  commission  may  also 
receive  written  submissions  from  any 
other  persons  as  to  whether  a  violation 
has  occurred  and  the  adverse 
consequences  resulting  from  a  violation 
of  the  compact  or  the  commission's 
rules,  regulations  and  orders. 

(b)  Presentation  to  the  commission. 
On  the  date  set  in  the  notice,  the  alleged 
violator  shall  have  the  opportimity  to 
supplement  its  written  presentation 
before  the  commission  by  any  oral 
statement  it  wishes  to  present  and  shall 
be  prepared  to  respond  to  any  questions 
from  the  commission  or  its  staff  or  to  the 
statements  submitted  by  persons 
affected  by  the  alleged  violation. 

§805.23    Adjudicatory  hearings/alleged 
violations. 

(a)  An  adjudicatory  hearing  (which 
may  be  in  lieu  of  or  in  addition  to 
proceedings  pursuant  to  §§  805.21  and 
805.22)  shall  not  be  scheduled  unless 
the  executive  director  or  the 
commission  determines  that  a  hearing  is 
required  to  have  an  adequate  record  for 
the  commission,  or  the  commission 
directs  that  such  a  hearing  be  held. 

(b)  If  an  adjudicatory  hearing  is 
scheduled,  the  alleged  violator  shall  be 
given  at  least  14  days  written  notice  of 
the  hearing  date  unless  waived  by 
consent.  Notice  of  such  a  hearing  shall 
be  given  to  the  general  public  and  the 
press  in  the  manner  provided  in 

§  805.1(b). 

(c)  Except  to  the  extent  inconsistent 
with  the  provisions  of  this  subpart, 
adjudicatory  hearings  shall  be 
conducted  in  accordance  with  the 
provisions  of  §§805.2  through  805.6. 

§  805.24    Assessment  of  a  penalty/ 
abatement  or  renf>edial  action. 

The  executive  director  may 
recommend  to  the  commission  the 
amount  of  the  penalty  to  be  imposed  or 
the  abatement  and  remedial  actions  to 
be  required.  Such  a  recommendation 
shall  be  in  writing  and  shall  set  forth  the 
basis  for  the  penalty  amount  proposed. 
Based  upon  the  record  submitted  to  the 
commission,  the  commission  shall 
decide  whether  a  violation  has  occurred 
that  justifies  the  imposition  of  a  penalty 
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pursuant  to  Section  15.17  of  the 
compact  or  the  requirement  of 
abatement  or  remedial  action.  If  it  is 
found  that  such  a^violation  has 
occurred,  the  commission  shall 
determine  the  amount  of  the  penalty  to 
be  paid  and  the  nature  of  the  abatement 
or  remedial  action  to  be  undertaken. 

§  805.25    Factors  to  be  applied  in  fixing 
penalty  amount 

(a)  Consideration  shall  be  given  to  the 
following  factors  in  deciding  the 
amount  of  any  penalty  or  any 
settlement: 

(1)  Previous  violation,  if  any,  of  the 
compact,  commission  regulations  or 
orders: 

(2)  The  intent  of  the  alleged  violator; 

(3)  The  extent  to  which  the  violation 
caused  adverse  environmental 
consequences; 

(4)  The  costs  incurred  by  the 
commission  or  any  signatory  party 
relating  to  the  failure  to  comply  with  the 
compact,  commission  regulations  or 
orders; 

(5)  The  extent  to  which  the  violator 
has  cooperated  with  the  commission  in 
correcting  the  violation  and  remediating 
any  adverse  consequences  or  harm  that 
has  resulted  therefrom; 

(6)  The  extent  to  which  the  failure  to 
comply  with  the  commission's  compact 
and  regulations  was  economically 
beneficial  to  the  violator;  and 

(7)  The  length  of  time  over  which  the 
violation  occurred  and  the  amount  of 
water  used  during  that  time  period. 

(b)  The  commission  retains  the  right 
to  waive  any  penalty  or  reduce  the 
amount  of  the  penalty  should  it 
determine  that,  after  consideration  of 
the  factors  in  paragraph  (a)  of  this 
section,  extenuating  circumstances 
justify  such  action. 

§  805.26    Enforcement  of  penalties/ 
abatement  or  remedial  orders. 

Any  penalty  imposed  or  abatement  or 
remedial  action  ordered  by  the 
commission  shall  be  paid  or  completed 
within  such  time  period  as  shall  be 
fixed  by  the  commission.  The  executive 
director  and  commission  counsel  are 
authorized  to  take  such  action  as  may  be 
necessary  to  assure  enforcement  of  this 
subpart.  If  a  proceeding  before  a  court 
becomes  necessary,  the  action  of  the 
commission  in  determining  a  penalty 
amount  shall  constitute  the  penalty 
amount  recommended  by  the 
commission  to  be  fixed  by  the  court 
pursuant  to  Section  15.17  of  the 
compact. 

§  805.27    Settlement  by  agreement 

An  alleged  violator  may  request 
settlement  of  an  enforcement 


proceeding  by  agreement.  If  the 
executive  director  determines  that 
settlement  by  agreement  is  in  the  best 
interest  of  the  commission,  he/she  may 
submit  to  the  commission  a  proposed 
settlement  agreement.  No  settlement 
will  be  considered  by  the  commission 
unless  the  alleged  violator  has  indicated 
in  writing  to  the  commission  acceptance 
of  the  terms  of  the  agreement  and  the 
intention  to  comply  with  all 
requirements  of  the  settlement 
agreement  including  payment  of  any 
settlement  amount  or  completion  of  any 
abatement  or  remedial  action  within  the 
time  period  provided.  If  the  commission 
determines  not  to  approve  a  settlement 
agreement,  the  commission  may 
proceed  with  an  enforcement  action  in 
accordance  with  this  subpart. 

§805.28    Effective  date. 

This  subpart  shall  be  effective  on  May 
11, 1995. 

§  805.29    Definitions. 

Terms  used  in  this  subpart  shall  be 
defined  as  set  forth  in  §  803.3  of  this 
chapter. 
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PENSION  BENEFIT  GUARANTY 
CORPORATION 

29  CFR  Parts  2619  and  2676 

Valuation  of  Plan  Benefits  in  Single- 
Employer  Plans;  Valuation  of  Plan 
Benefits  and  Plan  Assets  Following 
Mass  Withdrawal;  Amendments 
Adopting  Additional  PBGC  Rates 

agency:  Pension  Benefit  Guaranty 

Corporation. 

ACTION:  Final  rule. 

SUMMARY:  This  final  rule  amends  the 
Pension  Benefit  Guaranty  Corporation's 
regulations  on  Valuation  of  Plan 
Benefits  and  Plan  Assets  Following 
Mass  Withdrawal.  The  former  regulation 
contains  the  interest  assunjptions  that 
the  PBGC  uses  to  value  benefits  under 
terminating  single-employer  plans.  The 
latter  regulation  contains  the  interest 
assumptions  for  valuations  of 
multiemployer  plans  that  have 
undergone  mass  withdrawal.  The 
amendments  set  out  in  this  final  rule 
adopt  the  interest  assumptions 
applicable  to  single-employer  plans 
with  termination  dates  in  July  1995.  and 
to  multiemployer  plans  with  valuation 
dates  in  July  1995.  The  effect  of  these 
amendments  is  to  advise  the  public  of 
the  adoption  of  these  assumptions. 
EFFECTIVE  DATE:  July  1.  1995. 


FOR  FURTHER  INFORMATION  CONTACT: 
Harold  J.  Ashner.  Assistant  General 
Counsel.  Office  of  the  General  Counsel. 
Pension  Benefit  Guaranty  Corporation, 
1200  K  Street  NW.,  Washington,  DC 
20005,  202-326-4024  (202-326-4179 
for  TTY  and  TDD). 

SUPPtEMENTARY  INFORMATION:  This  rule 
adopts  the  July  1995  interest 
assumptions  to  be  used  imder  the 
Pension  Benefit  Guaranty  Corporation's 
regulations  on  Valuation  of  Plan 
Benefits  in  Single-Employer  Plans  (29 
CFR  part  2619,  the  "single-employer 
regulation")  and  Valuation  of  Plan 
Benefits  and  Plan  Assets  Following 
Mass  Withdrawal  (29  CFR  part  2676,  the 
"multiemployer  regulation"). 

Part  2619  sets  forth  the  methods  for 
valuing  plan  benefits  of  terminating 
single-employer  plans  covered  under 
title  IV  of  the  Employee  Retirement 
Income  Security  Act  of  1974.  as 
amended.  Under  ERISA  section  4041(c), 
all  single-employer  plans  wishing  to 
terminate  in  a  distress  termination  must 
value  guaranteed  benefits  and  "benefit 
liabilities,"  i.e.,  all  benefits  provided 
under  the  plan  as  of  the  plan 
termination  date,  using  the  formulas  set 
forth  In  part  2619.  subpart  C.  (Plans 
terminating  In  a  standard  termination 
may.  for  purposes  of  the  Stantard 
Termination  Notice  filed  with  PBGC, 
use  these  formulas  to  value  benefit 
liabilities,  although  this  is  not  required.) 
In  addition,  when  the  PBGC  terminates 
an  underfunded  plan  involuntarily 
pursuant  to  ERISA  section  4042(a).  it 
uses  the  subpart  C  Formulas  to 
determine  the  amount  of  the  plan's 
underfunding.  Part  2676  prescribes 
rules  for  valuing  benefits  and  certain 
assets  of  multiemployer  plans  under 
sections  4219(c)(1)(D)  and  4281(b)  of 
ERISA. 

Appendix  B  to  part  2619  sets  forth  the 
interest  rates  and  factors  under  the 
single-employer  regulation.  Appendix  B 
to  part  2676  sets  forth  the  Interest  rates 
and  factors  under  the  multiemployer 
regulation.  Because  these  rates  and 
factors  are  intended  to  reflect  current 
conditions  in  the  financial  and  annuity 
markets,  it  is  necessary  to  update  the 
rates  and  factors  periodically. 

The  PBGC  issues  two  sets  of  interest 
rates  and  factors,  one  set  to  be  used  for 
the  valuation  of  benefits  to  be  paid  as 
annuities  and  one  set  for  the  valuation 
of  benefits  to  be  paid  as  lump  sums.  The 
same  assumptions  apply  to  terminating 
single-employer  plans  and  to 
multiemployer  plans  that  have 
undergone  a  mass  withdrawal.  This 
amendment  adds  to  appendix  B  to  parts 
2619  and  2676  sets  of  interest  rates  and 
factors  for  valuing  benefits  in  single- 


employer  plans  that  have  termination 
dates  during  July  1995  and 
multiemployer  plans  that  have 
undergone  mass  withdrawal  and  have 
valuation  dates  during  July  1995. 

For  annuity  benefits,  the  interest  rates 
will  be  6.30%  for  the  first  20  years 
following  the  valuation  date  and  5.75% 
thereafter.  For  benefits  to  be  paid  as 
lump  sums,  the  interest  assumptions  to 
be  used  by  the  PBGC  will  be  4.75%  for 
the  period  during  which  benefits  are  in 
pay  status  and  4.00%  during  the  period 
preceding  the  benefit's  placement  in  pay 
status.  The  above  annuity  interest 
assumptions  represent  a  decrease  (from 
those  in  effect  for  June  1995)  of  .50 
percent  for  the  first  20  years  following 
the  valuation  date  and  are  otherwise 
unchanged.  The  lump  sum  interest 
assumptions  represent  a  decrease  (from 
those  in  effect  for  June  1995)  of  .75 
percent  for  the  period  during  which 
benefits  are  in  pay  status  and  the  seven 
years  directly  preceding  that  period; 
they  are  otherwise  unchanged. 

Generally,  the  interest  rates  and 
factors  under  these  regulations  are  in 
effect  for  at  least  one  month.  However, 
the  PBGC  publishes  its  interest 
assumptions  each  month  regardless  of 
whether  they  represent  a  change  from 
the  previous  month's  assumptions.  The 
assumptions  normally  will  be  published 
in  the  Federal  Register  by  the  15th  of  the 
preceding  month  or  as  close  to  that  date 
as  circumstances  permit. 

The  PBGC  has  determined  that  notice 
and  public  comment  on  these 
amendments  are  impracticable  and 
contrary  to  the  public  interest.  This 
finding  is  based  on  the  need  to 
determine  and  issue  new  interest  rates 
and  factors  promptly  so  that  the  rates 
and  factors  can  reflect,  as  accurately  as 
possible,  current  market  conditions. 

Because  of  the  need  to  provide 
immediate  guidance  for  the  valuation  of 
benefits  in  single-employer  plans  whose 
termination  dates  fall  during  July  1995. 


and  in  multiemployer  plans  that  have 
undergone  mass  withdrawal  and  have 
valuation  dates  during  July  1995.  the 
PBGC  finds  that  good  cause  exists  for 
making  the  rates  and  factors  set  forth  in 
this  amendment  effective  less  than  30 
days  after  publication. 

The  PBGC  has  determined  that  this 
action  is  not  a  "significant  regulatory 
action"  luider  the  criteria  set  forth  in 
Executive  Order  12866,  because  it  will 
not  have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
commimities;  create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  agency;  materially  alter  the 
budgetary  impact  of  entitlements, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  of  recipients 
thereof;  or  raise  novel  legal  or  policy 
issues  arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  Executive  Order  12866. 

Because  no  general  notice  of  proposed 
rulemaking  is  required  for  this 
amendment,  the  Regulatory  Flexibility 
Act  of  1980  does  no  apply.  See  5  U.S.C. 
601(2). 

List  of  Subjects 

29  CFR  Part  2619 

Employee  benefit  plans.  Pension 
insurance,  and  Pensions. 

29  CFR  Fart  2676 
Employee  benefit  plans  and  Pensions. 

In  consideration  of  the  foregoing, 
parts  2619  and  2676  of  chapter  XXVI. 
title  29,  Code  of  Federal  Regulations,  are 
hereby  amended  as  follows: 

Table  I. — Lump  Sum  Valuations 


PART  2619— [AMENDED] 

1.  The  authority  citation  for  part  2619 
continues  to  read  as  follows: 

Authority:  29  U.S.C.  1301(a),  1302(b)(3). 
1341.  1344.1362. 

2.  hi  appendix  B.  Rate  Set  21  is  added 
to  Table  I,  and  a  new  entry  is  added  to 
Table  II.  as  set  forth  below.  The 
introductory  text  of  both  tables  is 
repubUshed  for  the  convenience  of  the 
reader  and  remains  unchanged. 

Appendix  B  to  Part  2619— Interest 
Rates  Used  To  Value  Lump  Sums  and 
Annuities 

Lump  Sum  Valuations 

In  determining  the  value  of  interest  factors 
of  the  form  v"-  (as  defined  in  §  2619.49(b)(1)) 
for  purposes  of  applying  the  formulas  set 
forth  in  §  2619.49  (b)  through  (i)  and  in 
determining  the  value  of  any  interest  factor 
used  in  valuing  benefits  under  this  subpart 
to  be  paid  as  lump  sums  (including  the 
return  of  accumulated  employee 
contributions  upon  death),  the  PBGC  shall 
employ  the  values  of  i,  set  out  in  Table  1 
hereof  as  follows: 

(1)  For  benefits  for  which  the  participant 
or  beneficiary  is  entitled  to  be  in  p)ay  status 
on  the  valuation  date,  the  immediate  annuity 
rate  shall  apply. 

(2)  For  benefits  for  which  the  deferral 
period  is  y  years  (y  is  an  integer  and 
0<y<ni],  interest  rate  ii  shall  apply  from  the 
valuation  date  for  a  i>eriod  of  y  years; 
thereafter  the  immediate  annuity  rate  shall 
apply. 

(3)  For  benefits  for  which  the  deferral 
f>eriod  is  y  years  [y  is  an  integer  and 
ni<y<nj*n2].  interest  rate  i?  shall  apply 
bom  the  valuation  date  for  a  period  of  y  -  ni 
years,  interest  rate  //  shall  apply  for  the 
following  7)/  years:  thereafter  the  immediate 
annuity  rate  shall  apply. 

(4)  For  benefits  for  which  the  deferral 
period  is  y  years  [y  is  an  integer  and 

y>  ni  +  ni).  interest  rate  ij  shall  apply  from 
the  valuation  date  for  a  period  of  y  -  n/  -  nj 
years,  interest  rate  i;  shall  apply  for  the 
following  n2  years,  interest  rate  //  shall  apply 
for  the  following  n/  years;  thereafter  the 
immediate  annuity  rate  shall  apply. 


Rate  set 


For  plans  with  a  valuation 
date 


On  Of  after 


Before 


Immediate 

annuity  rate 

(percent) 


Deferred  annuities  (percent) 


n, 


rh 


21 


7-1-95 


8-1-95 


4.75 


4.00 


4.00 


4.00 


Annuity  Valuations 

In  determining  the  value  of  interest  factors  of  the  form  v^"  (as  defined  in  §  2619.49(b)(1))  for  purposes  of  applying 
the  formulas  set  forth  in  §  2619.49  (b)  through  (i)  and  in  determining  the  value  of  any  interest  factor  used  in  valuing 
einnuity  benefits  under  this  subpart,  the  plan  administrator  shall  use  the  values  of  j,  prescribed  Ln  Table  II  hereof. 

The  following  table  tabulates,  for  each  calendar  month  of  valuation  ending  after  the  effective  date  of  this  part, 
the  interest  rates  (denoted  by  ii,  ij,  *  *  *,  and  referred  to  generally  as  /,)  assumed  to  be  in  effect  between  specified 
aiuiiversaries  of  a  valuation  date  that  occurs  within  that  calendar  month;  those  aimiversaries  are  specified  in  the  columns 
adjacent  to  the  rates.  The  last  listed  rate  is  assumed  to  be  in  effect  after  the  last  listed  anniversary  date. 
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Table  II.— Annuity  Valuations 


The  values  of  /,  are: 


Fof  valuation  dates  occurring  in  ttie  months 


for  f  = 


forf  = 


for  f. 


July  1995 


.0630 


1-20 


.0575 


>20 


N/A 


N/A 


PART  2676— {AMENDED] 

3.  The  authority  citation  for  part  2676 
continues  to  read  as  follows: 

Authority:  29  U.S.C.  1302(b)(3). 
1399(c)(1)(D).  1441(b)(1). 

4.  In  appendix  B,  Rate  Set  21  is  added 
to  Table  I,  and  a  new  entry  is  added  to 
Table  II,  as  set  forth  below.  The 
introductory  text  of  both  tables  is 
republished  for  the  convenience  of  the 
reader  and  remains  unchanged. 


Appendix  B  to  Part  2676 — Interest 
Rates  Used  to  Value  Lump  Sums  and 
Annuities 

Lump  Sum  Valuations 

In  determining  the  value  of  interest  factors 
of  the  form  v«"  (as  defined  in  §  2676.13(b)(1)) 
for  purposes  of  applying  the  formulas  set 
forth  in  §  2676.13  (b)  through  (i)  and  in 
determining  the  value  of  any  interest  factor 
used  in  valuing  benefits  under  this  subpart 
to  be  paid  as  lump  sums,  the  PBGC  shall  use 
the  values  of  i,  prescribed  in  Table  I  hereof. 
The  interest  rates  set  forth  in  Table  I  shall  be 
used  by  the  PBGC  to  calculate  benefits 
payable  as  lump  sum  benefits  as  follows: 

(1)  For  benefits  for  which  the  participant 
or  beneficiary  is  entitled  to  be  in  pay  status 
on  the  valuation  date,  the  immediate  annuity 
rate  shall  apply. 

Table  I.— Lump  Sum  Valuation 


(2)  For  benefits  for  which  the  deferral 
jjeriod  is  y  years  (y  is  an  integer  and  0<y</i/), 
interested  rate  //  shall  apply  for  the  valuation 
date  for  a  period  of  y  years;  thereafter  the 
immediate  annuity  rate  shall  apply. 

(3)  For  benefits  for  which  the  deferral 
fieriod  is  y  years  (y  is  an  integer  and 
n/<y<n/+nj),  interest  rate  h  shall  apply  from 
the  valuation  date  for  a  period  of  y-n/  years, 
interest  rate  i/  shall  apply  for  the  following 
Hi  years;  thereafter  the  immediate  annuity 
rate  shall  apply. 

(4)  For  benefits  for  which  the  deferral 
period  is  y  years  (y  is  an  integer  and 
y>n/+ni).  interest  rate  ij  shall  apply  firom  the 
valuation  date  for  a  period  ofy-rti-ni 
years,  interest  rate  h  shall  apply  for  the 
following  nj  years,  interest  rate  //  shall  apply 
for  the  following  n/  years;  thereafter  the 
immediate  annuity  rate  shall  apply. 


Rate  set 


For  plans  with  a  valuatipn 
date 

On  or  after  Before 


Immediate 

annuity  rate 

(percent) 


Deferred  annuities  (percent) 


ni 


lb 


21 


7-1-95 


&-1-95 


4.75 


4.00 


4.00 


4.00 


Annuity  Valuations 

In  determining  the  value  of  interest  factors  of  the  form  v^"  (as  defined  in  §  2676.13(b)(1))  for  purposes  of  applying 
the  formulas  set  forth  in  §2676.13  (b)  through  (i)  and  in  determining  the  value  of  any  interest  factor  used  in  valuing 
annuity  benefits  under  this  subpart,  the  plan  administrator  shall  use  the  values  of  /,  prescribed  in  the  table  below. 

The  following  table  tabulates,  for  each  calendar  month  of  valuation  ending  after  the  effective  date  of  this  part, 
the  interest  rates  (denoted  by  i/,  ir,  *  *  *.  and  referred  to  generally  as  /,)  assumed  to  be  in  effect  between  specified 
anniversaries  of  a  valuation  date  that  occurs  within  that  calendar  month;  those  anniversaries  are  specified  in  the  columns 
adjacent  to  the  rates.  The  last  Usted  rate  is  assumed  to  be  in  effect  after  the  last  listed  anniversary  date. 

• 

Table  II.— Annuity  Valuations 


The  values  of  i,  are: 


For  valuation  dates  occurring  in  the  nnonth — 


fort= 


fort= 


for  t=7 


July  1995 


.0630 


1-20 


.0575 


>20 


N/A 


N/A 
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Issued  in  Washington.  DC,  on  this  12th  day 
of  June  1995. 
Martin  Slate, 

Executive  Director,  Pension  Benefit  Guaranty 
Corporation. 
IFR  Doc.  95-14699  Filed  6-14-95;  8:45  am) 

BILUNO  CODE  7708-01 -M 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 

[CGD01-e5-012] 
RIN2115-AA97 

Safety  Zone:  Annual  Burlington 
Independence  Day  Celebration 
Fireworks  Display,  Burlington  Bay, 
Vermont 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Final  rule. 

SUMIMARY:  The  Coast  Guard  is 
establishing  a  permanent  safety  zone  for 
the  annual  Burlington  Independence 
Day  Celebration  fireworks  display 
located  in  Burlington  Bay,  Burlington, 
Vermont.  The  safety  zone  is  in  effect 
annually  on  the  third  of  July  from  7:45 
p.m.  until  10:15  p.m.  The  safety  zone 
temporarily  closes  all  waters  of 
Burlington  Bay  within  a  250  yard  radius 
of  the  fireworks  platform  anchored 
approximately  250  yards  west  of 
Burlington.  Vermont,  at  or  near 
44''28'33"N  latitude  and  073''13'33"W 
longitude  (NAD  1983). 
EFFECTIVE  DATE:  This  rule  is  effective  on 
July  3,  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  (Junior  Grade)  K.  Messenger. 
Maritime  Planning  Staff  Chief,  Coast 
Guard  Group  New  York  (212)  668-7934. 

SUPPLEMENTARY  INFORMATION: 

Drafting  Information 

The  drafters  of  this  notice  are  LTJG  K. 
Messenger,  Project  Manager  Coast  Guard 
Group  New  York  and  LCDR  J.  Stieb, 
Project  Attorney,  First  Coast  Guard 
District.  Legal  Office. 

Regulatory  History 

On  March  22,  1995,  the  Coast  Guard 
published  a  notice  of  proposed 
rulemaking  (NPRM)  in  the  Federal 
Register  (60  FR  15102).  Interested 
persons  were  requested  to  submit 
comments  on  or  before  May  22, 1995. 
No  comments  were  received.  A  public 
hearing  was  not  requested  and  one  was 
not  held.  The  Coast  Guard  is 
promulgating  this  final  rule  as  proposed 
with  a  minor  correction.  The  NPRM 
contained  incorrect  coordinates  due  to  a 


publishing  error.  The  coordinates  were 
published  as  44''29'33"N  latitude, 
073''13'33"W  longitude.  The  coordinates 
should  have  been  published  as 
44''28'33"N,  073''13'33"W  longitude. 
This  final  rule  states  the  coordinates 
correctly. 

Ehie  to  the  NPRM  comment  period 
deemed  necessary  to  give  adequate 
public  notice,  there  was  insufficient 
time  to  publish  this  final  rule  30  days 
prior  to  the  event.  Good  cause  exists  for 
making  this  rule  effective  less  than  30 
days  after  publication.  Adequate 
measures  are  being  taken  to  ensiu^ 
mariners  are  made  aware  of  this 
regulation.  This  rule  will  be  locally 
published  in  the  First  Coast  Guard 
District's  Local  Notice  to  Mariners,  and 
announced  via  Safety  Marine 
Information  Broadcasts. 

Background  and  Purpose 

For  the  last  several  years,  the 
Burlington  Department  of  Parks  and 
Recreation  has  submitted  an  application 
to  bold  a  fireworks  program  on 
Burlington  Bay.  This  regulation 
establishes  a  permanent  safety  zone  on 
all  waters  of  Burlington  Bay  within  a 
250  yard  radius  of  the  fireworks 
platform  anchored  approximately  250 
yards  west  of  Burlington,  Vermont,  at  or 
near  44''28'33"N  latitude  and 
073''13'33"W  longitude  (NAD  1983). 
The  safety  zone  is  in  effect  annually  on 
the  third  of  July  from  7:45  p.m.  imtil 
10:15  p.m.,  unless  extended  or 
terminated  sooner  by  the  Captain  of  the 
Port  New  York.  The  safety  zone 
precludes  all  vessels  fit)m  transiting  this 
portion  of  Burlington  Bay  and  is  needed 
to  protect  mariners  from  the  hazards 
associated  with  fireworks  exploding  in 
the  area.  The  effective  period  of  the 
safety  zone  will  be  announced  annually 
via  Safety  Marine  Information 
Broadcasts  and  by  locally  issued 
notices. 

Regulatory  Evaluation 

This  regulation  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  been  exempted  from  review 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040; 
February  26, 1979).  The  Coast  Guard 
expects  the  economic  impact  of  this 
regulation  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  under  paragraph 
10(e)  of  the  regulatory  policies  and 
procedures  of  DOT  is  unnecessary.  The 
safety  zone  closes  a  portion  of 


Burlington  Bay  to  all  vessel  trafKc 
annually  on  the  third  of  July  from  7:45  • 
p.m.  until  10:15  p.m.,  unless  extended 
or  terminated  sooner  by  the  Captain  of 
the  Port  New  York.  Although  this 
regulation  prevents  traffic  from 
transiting  this  area,  the  effect  of  this 
regulation  is  not  significant  for  several 
reasons:  the  limited  duration  of  the 
event;  the  late  hour  of  the  event;  that 
traffic  can  safely  transit  to  the  west  of 
the  safety  zone;  the  event  has  been  held 
annually  for  the  past  several  years 
without  incident  or  complaint;  and  the 
extensive,  advance  advisories  that  will 
be  made.  Accordingly,  the  Coast  Guard 
expects  the  economic  impact  of  this 
regulation  to  be  so  minimal  that  a 
Regulatory  Evaluation  is  unnecessary. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
must  consider  whether  this  regulation 
will  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  "Small  entities"  include 
independently  owned  and  operated 
small  businesses  that  are  not  dominant 
in  their  field  and  that  otherwise  qualify 
as  "small  business  concerns"  under 
Section  3  of  the  Small  Business  Act  (15 
U.S.C.  632). 

For  reasons  set  forth  in  the  Regulatory 
Evaluation,  the  Coast  Guard  expects  the 
impact  of  this  regulation  to  be  minimal. 
The  Coast  Guard  certifies  under  5  U.S.C. 
605(b)  that  this  regulation  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Collection  of  Information 

This  regulation  contains  no  collection 
of  information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501). 

Federalism 

The  Coast  Guard  has  analyzed  this 
action  in  accordance  with  the  principles 
and  criteria  contained  in  Executive 
Order  12612  and  has  determined  that 
this  regulation  does  not  raise  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Environment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  regulation 
and  concluded  that  under  section 
2.B.2.e.  of  Commandant  Instruction 
M16475.1B,  revised  59  FR  38654,  it  is 
categorically  excluded  from  further 
environmental  documentation.  A 
Categorical  Exclusion  Determination 
and  Environmental  Analysis  Checklist 
are  included  in  the  docket.  An 
appropriate  environmental  analysis  of 
the  fireworks  program  under  the 
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National  Environmental  Policy  Act  will 
be  conducted  in  conjunction  with  the 
marine  event  permitting  process  each 
year. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors.  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

Final  Regulation 

For  reasons  set  out  in  the  preamble, 
the  Coast  Guard  amends  33  CFR  Part 
165  as  follows: 

PART  165— [AMENDED] 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

'Authority:  33  U.S.C.  1231;  50  U.S.C.  191. 
33  CFR  1.05-l(g),  6.04-1.  6.04-6.  and  160.5; 
49  CFR  1.46. 

2.  Section  165.166.  is  added  to  read  as 
follows: 

§  165.166    Safety  Zone;  Annual  Burlington 
Independence  Day  Celebration  Fireworks 
Display,  Burlington  Bay,  Vermont. 

(a)  Location.  All  waters  of  Burlington 
Bay  within  a  250  yard  radius  of  a 
fireworks  platform  anchored 
approximately  250  yards  west  of 
Burlington.  Vermont,  at  or  near 
44''28'33"N  latitude  and  073''13'33"W 
longitude  (NAD  1983). 

(b)  Effective  period.  The  safety  zone  is 
in  effect  annually  on  the  third  of  July 
from  7:45  p.m.  until  10:15  p.m.,  unless 
extended  or  terminated  sooner  by  the 
Captain  of  the  Port  New  York.  The 
effective  period  will  be  announced 
annually  via  Safety  M2irine  Information 
Broadcasts  and  locally  issued  notices. 

(c)  Regulations.  (1)  The  general 
regulations  contained  in  33  CFR  165.23 
apply. 

(2)  All  persons  and  vessels  shall 
comply  with  the  instructions  of  the 
Coast  Guard  Captain  of  the  Port  or  the 
designated  on  scene  patrol  personnel. 
U.S.  Coast  Guard  patrol  personnel 
include  commissioned,  warrant,  and 
petty  officers  of  the  Coast  Guard.  Upon 
being  hailed  by  a  U.S.  Coast  Guard 
vessel  via  siren,  radio,  flashing  light,  or 
other  means,  the  operator  of  a  vessel 
shall  proceed  as  directed. 

Dated;  June  2,  1995. 
T.H.  Gilmour, 

Captain,  U.S.  Coast  Guard,  Captain  of  the 

Port.  New  York. 

[FR  Doc.  95-14557  Filed  6^14-95;  8:45  am) 
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33  CFR  Part  165 
[COTP  St  Louis  95-006] 
RIN2115-AA97 

Safety  Zone;  Meramec  River,  Mile  0.0 
to  21.0 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  safety  zone  on  the 
Meramec  River  between  mile  0.0  and 
21.0.  This  regulation  is  required  for  the 
prevention  of  damage  to  property  and 
protection  of  flooded  areas.  This 
regulation  will  restrict  general 
navigation  in  the  regulated  area  for  the 
protection  of  life  and  property  along  the 
shore. 

EFFECTIVE  DATES:  This  regulation  is 
effective  on  May  20. 1995  and  will 
remain  in  effect  until  June  19, 1995 
unless  terminated  sooner  by  the  Captain 
of  the  Port. 

FOR  FURTHER  INFORMATION  CONTACT: 
LT  Robert  Siddall.  Operations  Officer, 
Captain  of  the  Port,  St.  Louis.  Missouri 
at (314)  539-3823. 

SUPPLEMENTARY  INFORMATION: 

Drafting  Information 

The  drafters  of  this  regulation  are 
LTJG  A.B.  Cheney,  Project  Officer, 
Maine  Safety  Office,  St.  Louis,  Missouri 
and  LT  S.M.  Moody.  Project  Attorney, 
Second  Coast  Guard  District  Legal 
Office. 

Regulatory  History 

In  accordance  with  5  U.S.C.  553,  a 
notice  of  proposed  rulemaking  has  not 
been  published  for  this  rule  and  good 
cause  exists  for  making  it  effective  in 
less  than  30  days  from  the  date  of 
publication.  Following  normal 
rulemaking  procedures  would  have 
been  impracticable.  Specifically,  recent 
heavy  rainfall  on  already  saturated 
ground  in  portions  of  the  Meramec 
River  Basin  has  caused  portions  of  the 
Meramec  River  to  approach  and  exceed 
flood  stages,  leaving  insufficient  time  to 
publish  a  proposed  rulemaking.  The 
Coast  Guard  deems  it  to  be  in  the 
public's  interest  to  issue  a  rule  without 
waiting  for  comment  period  since  high 
water  conditions  present  an  immediate 
hazard. 

Background  and  Purpose 

The  Meramec  River  from  the  mouth, 
mile  0.0,  to  mile  21.0,  has  seen  a  rapid 
rise  in  the  water  level  and  is  above  flood 
stage.  This  rule  is  required  to  protect 
property  along  the  Meramec  River, 
therefore,  all  vessels  are  restricted  from 
the  regulated  area. 


Regulatory  Evaluation 

This  regulation  is  not  major  under 
Executive  Order  12291  and  not 
significant  under  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR  11040;  February  26, 
1979),  it  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  and  it  contains 
no  collection  of  information 
requirements. 

The  Coast  Guard  expects  the  impact 
of  this  regulation  to  be  so  minimal  that 
a  Regulatory  Evaluation  is  unnecessary. 
The  imposed  restrictions  are  anticipated 
to  be  of  short  duration.  Captain  of  the 
Port,  St.  Louis,  Missouri  will  monitor 
river  conditions  and  will  authorize 
entry  into  the  closed  area  as  conditions 
permit.  Changes  will  be  announced  by 
Marine  Safety  Information  Radio 
Broadcast  on  VHF  Marine  Band  Radio, 
Channel  22  (157.1  MHZ).  Mariners  may 
also  call  the  Port  Operations  Officer, 
Captain  of  the  Port,  St.  Louis,  Missouri 
at  (314)  539-3823  for  current 
information. 

Small  Entities 

The  Coast  Guard  finds  that  the  impact 
on  small  entities,  if  any,  is  not 
substantial.  Therefore,  the  Coast  Guard 
certifies  under  section  605(b)  to  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.]  that  this  temporary  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  niunber  of  small  entities. 

Collection  of  Information 

This  rule  contains  no  collection  of 
information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501). 

Federalism  Assessment 

Under  the  principles  and  criteria  of 
Executive  Order  12612,  this  rule  does 
not  raise  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Environniental  Assessment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that,  under  section  2.B.2.g.[5] 
of  Commandant  Instruction  M16475.1B. 
this  rule  is  categorically  excluded  from 
further  environmental  documentation  as 
an  action  to  protect  public  safety.  A 
Categorical  Exclusion  Determination  has 
been  prepared  and  placed  in  the 
rulemaking  docket. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(Water),  Records  and  recordkeeping, 
Security  measures.  Vessels,  Waterways. 


Temporary  Regulation 

In  consideration  of  the  foregoing. 
Subpart  C  of  Part  165  of  Title  33,  Code 
of  Federal  Regulations,  is  amended  as 
follows: 

PART  165— {AMENDED] 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191; 
49  CFR  1.46  and  33  CFR  1.05-l(g),  6.04-1. 
6.04-6.  and  160.5. 

2.  A  temporary  section  165.T02-039 
is  added,  to  read  as  follows: 

§  165.102-039    Safety  Zone:  Meramec 
River. 

(a)  Location.  The  Meramec  River 
between  mile  0.0  and  21.0  is  established 
as  a  safety  zone. 

(b)  Effective  Dates.  This  section  is 
effective  on  May  20, 1995  and  will 
terminate  on  June  19,  1995,  unless 
terminated  sooner  by  the  Captain  of  the 
Port. 

(c)  Regulations.  The  general 
regulations  under  §  165.23  of  this  part 
which  prohibit  vessel  entry  within  the 
described  zone  without  authority  of  the 
Captain  of  the  Port  apply.  The  Captain 
of  the  Port,  St.  Louis,  Missouri  will 
authorize  entry  into  and  operations 
within  the  described  zone  under  certain 
conditions  and  limitations  as 
announced  by  Marine  Safety 
Information  Radio  Broadcast  on  VHF 
Marine  Band  Radio,  Channel  22  (157.1 
MHZ). 

Dated:  May  20,  1995. 
S.P.  Cooper, 

Commander,  U.S.  Coast  Guard,  Captain  of 

the  Port,  St  Louis,  Missouri. 

(FR  Doc.  95-14561  Filed  6-14-95;  8:45  am] 
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33  CFR  Part  165 
[COTP  SL  Louis  95-005] 
RIN2115-AA97 

Safety  Zone;  Osage  River,  mile  0.0  to 
6.0     • 

agency:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  safety  zone  on  the  Osage 
River  between  mile  0.0  and  6.0.  This 
regulation  is  required  for  the  prevention 
of  damage  to  levees  and  protection  of 
flooded  areas.  This  regulation  will 
restrict  general  navigation  in  the 
regulated  area  for  the  protection  of  life 
and  property  along  the  shore. 
EFFECTIVE  DATES:  This  regulation  is 
effective  on  May  19, 1995  and  will 


remain  in  effect  until  June  18, 1995 
unless  terminated  sooner  bv  the  Captain 
of  the  Port. 

FOR  FURTHER  INFORMATION  CONTACT: 
LT  Robert  Siddall,  Operations  Officer, 
Captain  of  the  Port,  St.  Louis,  Missouri 
at  (314)  539-3823. 

SUPPLEMENTARY  INFORMATION: 

Drafting  Information 

The  drafters  of  this  regulation  are 
LTJG  A.B.  Cheney,  Project  Officer, 
Marine  Safety  Office,  St.  Louis,  Missouri 
and  LT  S.M.  Moody.  Project  Attorney, 
Second  Coast  Guard  District  Legal 
Office. 

Regulatory  History 

In  accordance  with  5  U.S.C.  553,  a 
notice  of  proposed  rulemaking  has  not 
been  published  for  this  rule  and  good 
cause  exist  for  making  it  effective  in  less 
than  30  days  from  the  date  of 
publication.  Following  normal 
rulemaking  procedures  would  have 
been  impracticable.  Specifically,  recent 
heavy  rainfall  on  already  saturated 
ground  in  portions  of  the  Osage  River 
Basin  has  caused  portions  of  the  Osage 
River  to  approach  and  exceed  flood 
stages,  leaving  insufficient  time  to 
publish  a  proposed  rulemaking.  The 
Coast  Guard  deems  it  to  be  in  the 
public's  interest  to  issue  a  rule  without 
waiting  for  comment  period  since  high 
water  conditions  present  an  immediate 
hazard. 

Background  and  Purpose    ' 

The  Osage  River  from  the  mouth,  mile 
0.0,  to  mile  6.0,  has  seen  a  rapid  rise  in 
the  water  level  and  is  above  flood  stage. 
This  rule  is  required  to  protect  saturated 
levees,  therefore,  all  vessels  are 
restricted  from  the  regulated  area. 

Regulatory  Evaluation 

This  regulation  is  not  major  under 
Executive  Order  122291  and  not 
significant  under  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR  11040;  February  26, 
1979),  it  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  and  it  contains 
no  collection  of  information 
requirements. 

The  Coast  Guard  expects  the  impact 
of  this  regulation  to  be  so  minimal  that 
a  Regulatory  Evaluation  is  unnecessary. 
The  imposed  restrictions  are  anticipated 
to  be  of  short  duration.  Captain  of  the 
Port,  St.  Louis,  Missouri  will  monitor 
river  conditions  and  will  authorize 
entry  into  the  closed  area  as  conditions 
permit.  Changes  will  be  announced  by 
Marine  Safety  Information  Radio 
Broadcast  on  VHF  Marine  Band  Radio, 


Channel  22  (157.1  MHZ).  Mariners  may 
also  call  the  Port  Operations  Officer, 
Captain  of  the  Port,  St.  Louis,  Missouri 
at  (314)  539-3823  for  current 
information. 

Small  Entities 

The  Coast  Guard  finds  that  the  imp>act 
on  small  entities,  if  any,  is  not 
substantial.  Therefore,  the  Coast  Guard 
certifies  under  section  605(b)  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.)  that  this  temporary  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Collection  of  Information 

This  rule  contains  no  collection  of 
information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501). 

Federalism  Assessment 

Under  the  principles  and  criteria  of 
Executive  Order  12612,  this  rule  does 
not  raise  sufBcient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Environmental  Assessment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that,  under  section  2.B.2.g.|5] 
of  Commandant  Instruction  M16475.1B, 
this  rule  is  categorically  excluded  from 
further  environmental  documentation  as 
an  action  to  protect  public  safety.  A 
Categorical  Exclusion  Determination  has 
been  prepared  and  placed  in  the 
rulemaking  docket. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(Water),  Records  and  recordkeeping. 
Security  measures.  Vessels,  Waterways. 

Temporary  Regulation 

In  consideration  of  the  foregoing. 
Subpart  C  of  Part  165  of  Title  33,  Code 
of  Federal  Regulations,  is  amended  as 
follows: 

PART  165— {AMENDED] 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191; 
49  CFR  1.46  and  33  CFR  1.05-l(g),  6.04-1, 
6.04-6,  and  160-5. 

2.  A  temporary  section  165.T02-O31 
is  added,  to  read  as  follows; 

§  165.T02-031    Safety  Zone:  Osage  River. 

(a)  Location.  The  Osage  River  between 
mile  0.0  and  6.0  is  estabUshed  as  a 
safety  zone. 

(b)  Effective  Dates.  This  section  is 
effective  on  May  19,  1995  and  will 
terminate  on  June  18, 1995,  unless 


31410        Federal  Register  /  Vol.  60.  No.  115  /  Thursday.  June  15.  1995  /  Rules  and  Regulations 


terminated  sooner  by  the  Captain  of  the 
Port. 

(c)  Regulations.  The  general 
regulations  under  §  165.23  of  this  part 
which  prohibit  vessel  entry  within  the 
described  zone  without  authority  of  the 
Captain  of  the  Port  apply.  The  Captain 
of  the  Port.  St.  Louis,  Missouri  will 
authorize  entry  into  and  operations 
within  the  described  zone  under  certain 
conditions  and  limitations  as 
announced  by  Marine  Safety 
Information  Radio  Broadcast  on  VHP 
Marine  Band  Radio.  Channel  22  (157.1 
MHZ). 

Dated:  May  19. 1995. 
S  J».  Cooper, 

Commander.  U.S.  Coast  Guard.  Captain  of 
the  Port.  St.  Louis,  Missouri. 
|FR  Doc.  95-14562  Filed  6-14-95;  8:45  am] 

BUJJNQ  CODE  4910-14-M 


DEPARTMENT  OF  EDUCATION 

34  CFR  Part  674 
RIN  1840-AB71 

Federal  Perkins  Loan  Program 

AGENCY:  Department  of  Education. 
ACTJON:  Final  regulations. 


SUMMARY:  The  Secretary  amends  the 
regulations  governing  the  Federal 
Perkins  Loan  Program  to  add  the  Office 
of  Management  and  Budget  (OMB) 
control  number  to  §  674.34(e)  of  the 
regulations.  The  section  contains 
information  collection  requirements 
approved  by  OMB.  The  Secretary  takes 
this  action  to  inform  the  public  that 
these  requirements  have  been  approved, 
and  therefore  affected  parties  must 
comply  with  them. 
EFFECTIVE  DATE:  These  regulations  are 
effective  on  July  1. 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sylvia  R.  Ross,  Federal  Perkins  Loan 
Program,  U.S.  Department  of  Education. 
600  Independence  Avenue  SW.,  (Room 
4018.  ROB-3).  Washington.  D.C.  20202- 
5447.  Telephone  (202)  708-8242. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m.  Eastern  time. 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  Final 
regulations  for  the  Federal  Perkins  Loan 
Program  were  published  in  the  Federal 
Register  on  November  30. 1994  (59  FR 
61392).  Compliance  with  information 
collection  requirements  in  §  674.34(e)  of 
these  regulations  was  delayed  until 
those  requirements  were  approved  by 
OMB  under  the  Paperwork  Reduction 


Act  of  1980.  OMB  approved  the 
information  collection  requirements  in 
the  regulations  on  May  19, 1995.  The 
information  collection  requirements  in 
§  674.34(e)  will  therefore  become 
effective  with  the  other  provisions  of  the 
regulations  on  July  1.  1995. 

Waiver  of  Proposed  Rulemaking 

It  is  the  practice  of  the  Secretary  to 
offer  interested  parties  the  opportunity 
to  comment  on  proposed  regulations. 
However,  the  publication  of  OMB 
control  numbers  is  purely  technical  and 
does  not  establish  substantive  policy. 
Therefore,  the  Secretary  has  determined 
under  5  U.S.C.  553(b)(B).  that  public 
comment  on  the  regulations  is 
unnecessary  and  contrary  to  the  public 
interest. 

List  of  Subjects  in  34  CFR  Part  674 

Loan  programs — education.  Reporting 
and  recordkeeping  requirements. 
Student  aid. 

Dated:  June  9, 1995. 
David  A.  Longanecker, 
Assistant  Secretary  for  Postsecondary 
Education. 

The  Secretary  amends  part  674  of  title 
34  of  the  Code  of  Federal  Regulations  as 
follows: 

PART  674— FEDERAL  PERKINS  LOAN 
PROGRAM 

1.  The  authority  citation  for  part  674 
continues  to  read  as  follows: 

Authority:  20  U.S.C.  1087aa-1087-ii.  and 
421-429,  unless  otherwise  noted. 

§674.34    [Amended] 

2.  Section  674.34(e)  is  amended  by 
adding  the  OMB  control  number 
following  the  section  to  read  as  follows: 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1840-0535) 
|FR  Doc.  95-14666  Filed  6-14-95;  8:45  am) 

BILUNG  CODE  4000-01-P 


34  CFR  Part  682 
RIN  1840-AC09 

Federal  Family  Education  Loan 
Program 

AGENCY:  Department  of  Education. 
ACTION:  Final  regulations. 

SUMMARY:  The  Secretary  amends  the 
regulations  governing  the  Federal 
Family  Education  Loan  Program  to  add 
the  Office  of  Management  and  Budget 
(OMB)'control  number  to  certain 
sections  of  the  regulations.  Those 
sections  contain  information  collection 
requirements  approved  by  OMB.  The 
Secretary  takes  this  action  to  inform  the 


public  that  these  requirements  have 
been  approved,  and  therefore  affected 
parties  must  comply  with  them. 

EFFECTIVE  DATE:  The  information 
collection  requirements  included  in  the 
regulations  published  on  November  30. 
1994  become  effective  on  July  1,  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Pamela  Moran,  Loans  Branch,  Division 
of  Policy  Development,  Policy.  Training, 
and  Analysis  Service.  U.S.  Department 
of  Education,  600  Independence 
Avenue.  S.W..  (Room  3053.  ROB-3), 
Washington,  D.C.  20202.  Telephone 
(202)  708-8242.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-677-8339 
between  8  a.m.  and  8  p.m.  Eastern  time, 
Monday  through  Friday. 

SUPPLEMENTARY  INFORMATION:  Final 
regulations  for  the  Federal  Family 
Education  Loan  Program  were 
published  in  the  Federal  Register  on 
November  30.  1994  (59  FR  61424). 
Compliance  with  information  collection 
requirements  in  certain  sections  of  these 
regulations  was  delayed  until  those 
requirements  were  approved  by  OMB 
under  the  Paperwork  Reduction  Act  of 
1980.  OMB  approved  the  information 
collection  requirements  in  the 
regulations  on  December  5. 1994.  The 
information  collection  requirements  in 
these  regulations  will  therefore  become 
effective  with  all  of  the  other  provisions 
of  the  regulations  on  July  1.  1995. 

Waiver  of  Proposed  Rulemaking 

It  is  the  practice  of  the  Secretary  to 
offer  interested  parties  the  opportunity 
to  comment  on  proposed  regulations. 
However,  the  publication  of  OMB 
control  numbers  is  purely  technical  and 
does  not  establish  substantive  policy. 
Therefore,  the  Secretary  has  determined 
under  5  U.S.C.  553(b)(B).  that  public 
comment  on  the  regulations  is 
unnecessary  and  contrary  to  the  public 
interest. « 

List  of  Subjects  in  34  CFR  Part  682 

Administrative  practice  and 
procedure.  Colleges  and  universities. 
Education.  Loan  programs — education. 
Reporting  and  recordkeeping 
requirements.  Student  aid.  Vocational 
education. 

Dated:  June  9,  1995. 
David  A.  Longanecker. 

Assistant  Secretary  for  Postsecondary 
Education. 

The  Secretary  amends  part  682  of 
Title  34  of  the  Code  of  Federal 
Regulations  as  follows: 
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PART  682— FEDERAL  FAMILY 
EDUCATION  LOAN  PROGRAM 

1.  The  authority  citation  for  part  682 
continues  to  read  as  follows: 

Authority:  20  U.S.C.  1071  to  1087-2. 
unless  otherwise  noted. 

§§682.305,  682.401,  682.404,  682.603 
[Amended] 

2.  Sections  682.305.  682.401.  682.404. 
and  682.603  are  amended  by 
republishing  the  OMB  control  number 
following  each  section  to  read  as 
follows: 

"(Approved  by  the  Office  of 
Management  and  Budget  under  control 
number  1840-0538)" 

(FR  Doc.  95-14665  Filed  6-14-95;  8:45  am] 

BILUNG  CODE  4000-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[AZ50-1 -6966a;  FRL-6187-8} 

Clean  Air  Act  Approval  and 
Promulgation  of  Title  V,  Section  507, 
Small  Business  Stationary  Source 
Technical  and  Environmental 
Compliance  Assistance  Program  for 
Arizona 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  EPA  is  taking  direct  final 
action  on  revisions  to  the  Arizona  State 
Implementation  Plan.  On  June  23,  1994 
EPA  published  the  Notice  of  Proposed 
Rulemaking  to  partially  approve  and 
partially  disapprove  the  State 
Implementation  Plan  (SIP)  revision 
submitted  by  the  State  of  Arizona  for  the 
purpose  of  establishing  a  Small 
Business  Stationary  Source  Technical 
and  Environmental  Compliance 
Assistance  Program  (PROGRAM).  The 
cause  of  the  proposed  disapproval  has 
since  been  corrected  by  the  State.  Thus, 
EPA  is  finalizing  approval  of  these 
revisions  into  the  Arizona  SIP  under 
provisions  of  the  CAA  regarding  EPA 
action  on  SIP  submittals  and  plan 
requirements  for  establishing  a 
PROGRAM. 

DATES:  This  action  is  effective  on 
August  14,  1995  unless  adverse  or 
critical  comments  are  received  by  July 
17, 1995.  If  the  effective  date  is  delayed, 
a  timely  notice  will  be  published  in  the 
Federal  Register. 

ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 


business  hours  at  the  following 

locations: 

U.S.  Environmental  Protection  Agency, 

75  Hawthorne  Street,  San  Francisco, 

CA  94105 
U.S.  Environmental  Protection  Agency, 

Air  Docket  6102,  401  "M"  Street.  S.W. 

Washington.  D.C.  20460 
Arizona  Etepartment  of  Environmental 

Quality.  3033  North  Central  Avenue. 

Phoenix,  Arizona  85012. 
FOR  FURTHER  INFORMATION  CONTACT:  R. 
Michael  Stenburg,  A-1,  U.S. 
Environmental  Protection  Agency.  75 
Hawthorne  Street.  San  Francisco.  CA 
94105,  (415)  744-1102. 

SUPPLEMENTARY  INFORMATION: 

1.  Background 

Implementation  of  the  provisions  of 
the  Clean  Air  Act  (CAA),  as  amended  in 
1990,  will  require  regulation  of  many 
small  businesses  so  that  areas  may 
attain  and  maintain  the  national 
ambient  air  quality  standards  (NAAQS) 
and  reduce  the  emission  of  air  toxics. 
Small  businesses  frequently  lack  the 
technical  expertise  and  financial 
resources  necessary  to  evaluate  such 
regulations  and  to  determine  the 
appropriate  mechanisms  for 
compliance.  In  anticipation  of  the 
impact  of  these  requirements  on  small 
businesses,  the  CAA  requires  that  States 
adopt  a  Small  Business  Stationary 
Source  Technical  and  Environmental 
Compliance  Assistance  Program 
(PROGRAM),  and  submit  this 
PROGRAM  as  a  revision  to  the  Federally 
approved  SIP.  In  addition,  the  CAA 
directs  the  Environmental  Protection 
Agency  (EPA)  to  oversee  these  small 
business  assistance  programs  and  report 
to  Congress  on  their  implementation. 
The  requirements  for  establishing  a 
PROGRAM  are  set  out  in  Section  507  of 
Title  V  of  the  CAA.  In  February  1992, 
EPA  issued  Guidelines  for  the 
Implementation  of  Section  507  of  the 
1990  Clean  Air  Act  Amendments,  in 
order  to  delineate  the  Federal  and  State 
roles  in  meeting  the  new  statutory 
provisions  and  as  a  tool  to  provide 
further  guidance  to  the  States  on 
submitting  acceptable  SIP  revisions. 

On  November  13.  1992,  the  State  of 
Arizona  submitted  a  SIP  revision  to  EPA 
in  order  to  satisfy  the  requirements  of 
Section  507.  In  order  to  gain  full 
approval,  the  State  submittal  must 
provide  for  each  of  the  following 
PROGRAM  elements:  (1)  The 
establishment  of  a  Small  Business 
Assistance  Program  (SBAP)  to  provide 
technical  and  compliance  assistance  to 
small  businesses;  (2)  the  establishment 
of  a  State  Small  Business  Ombudsman 
to  represent  the  interests  of  small 


businesses  in  the  regulatory  process; 
and  (3)  the  creation  of  a  Compliance 
Advisory  Panel  (CAP)  to  determine  and 
report  on  the  overall  effectiveness  of  the 
SBAP.  A  detailed  discussion  of  the 
background  for  each  of  the  above 
PROGRAM  elements  is  provided  in  the 
June  23, 1994  Federal  Register  Notice  of 
Proposed  Rulemaking  (NPR).  EPA 
proposed  to  partially  disapprove  the 
November  13, 1992  submittal  for  not 
satisfying  the  Small  Business  Assistance 
Program  requirement  to  develop 
procedures  for  consideration  of  requests 
from  a  small  business  stationary  source 
for  modification  of:  (A)  Any  work 
practice  or  technological  method  of 
compliance;  or  (B)  the  schedule  of 
milestones  for  implementing  such  work 
practice  or  method  of  compliance 
preceding  any  applicable  compliance 
date,  based  on  the  technological  and 
financial  capability  of  any  such  small 
business  stationary  source.  On 
September  12, 1994  the  State  held  a 
public  hearing  which  adopted  the 
aforementioned  procedure  for 
considering  modification  requests.  On 
February  1, 1995  the  State  submitted  the 
procedure  which  became  effective  on 
February  1, 1995.  for  approval  as  a  SIP 
revision. 

EPA  has  evaluated  all  of  the  above 
PROGRAM  elements  for  consistency 
with  the  requirements  of  the  CAA  and 
the  EPA  policy  guidance  document. 
EPA  has  found  that  all  the  PROGRAM 
elements  now  meet  the  applicable  EPA 
requirements.  A  detailed  discussion  of 
the  background  for  each  of  the  above 
PROGRAM  elements  is  provide  both  in 
this  Federal  Register  and  in  the  June  23, 
1994  Federal  Register  Notice  of 
Proposed  Rulemaking  (NPR). 

IL  Response  to  Public  Comments 

A  30-day  public  comment  period  was 
provided  in  the  June  23,  1994  Federal 
Register  NPR.  EPA  received  no  public 
comments. 

III.  Final  Action 

EPA  is  approving  the  SIP  revisions 
submitted  by  the  State  of  Arizona.  The 
revisions  were  made  to  satisfy  the 
requirements  of  Section  507  of  the  CAA. 

EPA  is  publishing  this  notice  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  this  Federal  Register 
publication,  the  EPA  is  proposing  to 
approve  the  SIP  revision  should  adverse 
or  critical  comments  be  filed.  This 
action  will  be  effective  August  14. 1995 
unless,  by  July  17. 1995,  adverse  or 
critical  comments  are  received. 
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If  the  EPA  receives  such  comments, 
this  action  will  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  notice  that  will  withdraw 
the  final  action.  All  public  comments 
received  will  then  be  addressed  in  a 
subsequent  final  rule  based  on  this 
action  serving  as  a  proposed  rule.  The 
EPA  will  not  institute  a  second 
comment  period  on  this  action.  Any 
parties  interested  in  commenting  on  this 
action  should  do  so  at  this  time.  If  no 
such  comments  are  received,  the  public 
is  advised  that  this  action  will  be 
effective  August  14, 1995. 

The  OMB  has  exempted  this  action 
from  review  under  Executive  Order 
12866. 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq..  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  goverrunent  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

By  this  action,  EPA  is  approving  a 
State  program  created  for  the  purpose  of 
assisting  small  businesses  in  complying 
with  existing  statutory  and  regulatory 
requirements.  The  program  being 
approved  today  does  not  impose  any 
new  regulatory  burden  on  small 
businesses;  it  is  a  program  under  which 
small  businesses  may  elect  to  take 
advantage  of  assistance  provided  by  the 
state.  Therefore,  because  the  EPA's 
approval  of  this  program  does  not 
impose  any  new  regulatory 
requirements  on  small  businesses,  I 
certify  that  it  does  not  have  a  significant 
economic  impact  on  any  small  entities 
affected. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Incorporation  by 
reference,  Intergovernmental  relations. 

Note:  Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
Arizona  was  approved  by  the  Director  of  the 
Federal  Register  on  July  1. 1982. 

Dated.  March  27,  1995. 
Felicia  Marcus, 
Regional  Administrator. 

Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 


PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  D— Arizona 

2.  Section  52.120  is  amended  by 
adding  paragraphs  (c)  (72)  and  (76)  to 
read  as  follows: 

§  52.1 20    Identification  of  plan. 

*         *         •         •         * 

(c)*  *  •  ^         ^ 

(72)  Program  elements  were  submitted 
on  November  13,  1992  by  the 
Governor's  designee. 

(i)  Incorporation  by  reference. 

(A)  Small  Business  Stationary  Source 
Technical  and  Environmental 
Compliance  Assistance  Program, 
adopted  on  November  13,  1993. 
***** 

(76)  Program  elements  were  submitted 
on  February  1,  1995  by  the  Governor's 
designee. 

(i)  Incorporation  by  reference. 

(A)  Small  Business  Stationary  Source 
Technical  and  Environmental 
Compliance  Assistance  Program, 
adopted  on  February  1,  1995. 
***** 

(FR  Doc.  95-14625  Filed  6-14-95;  8:45  am) 

BILUNG  CODE  tSM-iO-f 


40  CFR  Part  52 
PN32-2-7011;  FRt-5208-^] 

Approval  and  Promulgation  of 
Implementation  Plans;  Indiana 

AGENCY:  United  States  Environmental 
Protection  Agency  (USEPA). 
ACTION:  Final  rule. 

SUMMARY:  On  March  31, 1995,  the 
USEPA  proposed  approval  of  a  State 
Implementation  Plan  (SIP)  request  for 
Lake  County,  Indiana.  The  request  was 
submitted  by  the  State  of  Indiana  for  the 
purpose  of  bringing  about  the 
attainment  of  the  National  Ambient  Air 
Quality  Standards  (NAAQS)  for 
particulate  matter  with  an  aerodynamic 
diameter  less  than  or  equal  to  a  nominal 
10  micrometers  (PM).  Public  comments 
were  solicited  on  the  proposed  SIP 
revision,  and  on  USEPA's  proposed 
rulemaking  action.  The  public  comment 
period  ended  on  May  1, 1995,  and  no 
public  comments  were  received.  This 
rulemaking  action  approves,  in  final,  the 
PM  SIP  revision  request  for  Lake 
County,  Indiana  as  requested  by 
Indiana. 


EFFECTIVE  DATE:  This  final  rule  is 
effective  on  July  17,  1995. 
ADDRESSES:  Copies  of  the  State's 
submittal,  and  other  materials  relating 
to  this  rulemaking  are  available  at  the 
following  address  for  review:  United 
States  Environmental  Protection 
Agency,  Region  5,  Air  and  Radiation 
Division,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604. 

The  docket  may  be  inspected  between 
the  hours  of  8:30  a.m.  and  12  noon  and 
from  1:30  p.m.  until  3:30  p.m.  Monday 
through  Friday.  A  reasonable  fee  may  be 
charged  by  the  USEPA  for  copying 
docket  material. 

A  copy  of  this  SIP  revision  is 
available  for  inspection  at:  Office  of  Air 
and  Radiation  (OAR),  Docket  and 
Information  Center  (Air  Docket  6102), 
Room  1500,  U.S.  Environmental 
Protection  Agency,  401  M  Street,  S.W., 
Washington,  D.C.  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Pohlman,  Regulation 
Development  Branch,  Regulation 
Development  Section  (AR-18J),  U.S. 
Environmental  Protection  Agency, 
Region  5,  Chicago,  Illinois  60604,  (312) 
886-3299.  Anyone  wishing  to  visit  the 
Region  5  offices  should  first  contact 
David  Pohlman. 

SUPPLEMENTARY  INFORMATION: 
Background 

Under  section  107(d)(4)(B)  of  the 
Clean  Air  Act  (Act),  as  amended  on 
November  15,  1990  (amended  Act), 
certain  areas  ("initial  areas")  were 
designated  nonattainment  for  PM. 
Under  section  188  of  the  amended  Act 
these  initial  areas  were  classified  as 
"moderate".  The  initial  areas  include 
the  Lake  County,  Indiana, 
nonattainment  area.  (See  40  CFR  81.314 
for  a  complete  description  of  these 
areas.)  Section  189  of  the  amended  Act 
required  State  submission  of  a  PM  SIP 
for  the  initial  areas  by  November  15, 
1991. 

Section  llO(k)  of  the  Act  sets  out 
provisions  governing  USEPA's  review  of 
SIP  submittals  (see  57  FR  13565-13566). 
In  this  final  rule,  USEPA  is  approving 
the  SIP  revision  request  submitted  to 
USEPA  on  June  16, 1993,  and 
supplemented  on  December  9, 1993, 
September  8, 1994,  and  November  17, 
1994,  for  the  Lake  County 
nonattainment  area.  The  submittal 
repeals  rules  326  Indiana 
Administrative  Code  (LAC)  5-1-6,  6-1- 
10,  and  6-1-11.  The  submittal  contains 
the  following  new  or  revised  rules: 
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1-2-32.1  *   "Gooseneck  cap"  definition. 

1-2-34.1  *   "jumper  pipe"  definition. 

1-2-62.1  *   "Quench  car"  definition. 

1-2-63.1  •   "Quench  reservoir"  definition. 

1-2-63.2*   "Quench  tower'"  definition. 

5-1-1*   Applicability  of  rule. 

5-1-2*  Visible  emission  limitations. 

5-1-3*  .° Temporary  exemptions. 

5-1—4*   Compliance  determination. 

5-1-5  *   Violations. 

5-1-7*   State  implementation  plan  revisions. 

6-1-10.1  (a-k) Lake  County  PMlO  emissions  requirements. 

6-1-10.2  Lake  County  PMlO  coke  battery  emissions  requirements. 

6-1-11.1  Lake  County  fugitive  particulate  matter  control  requirements. 

11-3-2  (a-f  and  i)  *   Emission  limitations. 

11-3-4*  Compliance  determination. 
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While  some  of  these  rules  apply 
strictly  to  Lake  County,  others  (marked 
above  with  an  asterisk)  are  intended  to 
have  state-wide  applicability.  The 
USEPA  is  approving  the  rules  marked 
above  with  an  asterisk  for  the  entire 
state  of  Indiana.  The  other  rules  are 
being  approved  for  sources  in  Lake 
County  only. 

The  limitations  on  point  sources  in 
Lake  County  include  source-specific 
emissions  limits  in  terms  of  pounds  per 
ton  (lb/ton),  pounds  per  hour  (Ibs/hr), 
pounds  per  Million  British  Thermal 
Units  (Ib/MMBTU),  and  grains  per  dry 
standard  cubic  foot  (gr/dscf).  There  are 
also  source-specific  opacity  limits 
ranging  from  5-20  percent  on  certain 
sources  in  the  nonattainment  area. 
Other  limitations  on  point  sources 
include  emission  limits  on  coke  ovens 
located  in  Lake  County  and  a  general  20 
percent  opacity  limit  for  all  sources  in 
the  nonattainment  area.  Limitations  on 
sources  of  fugitive  emissions  in  Lake 
County  include  a  10  percent  opacity 
limit  for  paved  roads  and  parking  lots, 
unpaved  roads  and  parking  lots,  and 
wind  erosion  from  storage  piles. 

Indiana  also  submitted  air  quality 
modeling  which  shows  that  the  Lake 
County  PM  nonattainment  area  will 
attain  the  24-hour  PM  standard.  The 
highest  sixth  high  predicted  24-hour 
concentration  is  149.9  pg/m'  (the  24- 
hour  PM  standard  is  150  jig/m^).  The 
final  modeling  also  predicts  attainment 
of  the  annual  PM  standard.  The  highest 
5-year  average  predicted  PM 
concentration  is  47.7  pg/m'  (the 
standard  is  50  pg/m^).  In  addition,  a 
preliminary  review  of  the  available 
monitored  air  quality  data  for  the  Lake 
County  area  shows  that  this  area  is 
attaining  the  NAAQS. 

The  USEPA  proposed  approval  of  and 
solicited  public  comments  on  this  SIP 
revision  request  on  March  31,  1995.  The 
public  comment  period  ended  on  May 
1, 1995,  and  no  comments  were 
received. 


Final  Rulemaking  Action 

The  USEPA  is  approving  the  plan 
revision  submitted  to  USEPA  by  the 
State  of  Indiana  on  June  16.  1993,  and 
supplemented  on  December  9, 1993, 
September  8,  1994,  and  November  17. 
1994.  for  the  Lake  County  PM 
nonattainment  area.  Among  other 
things,  the  State  of  Indiana  has 
demonstrated  through  modeling  that  the 
Lake  County  moderate  PM 
nonattainment  area  will  attain  the  PM 
NAAQS.  In  addition,  a  preliminary 
review  of  the  monitored  air  quality  data 
for  the  Lake  County  area  shows  that  this 
area  is  attaining  the  NAAQS. 

This  action  has  been  classified  as  a 
Table  3  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19,  1989  (54  FR  2214-2225),  as 
revised  by  an  October  4.  1993. 
memorandum  from  Michael  H.  Shapiro, 
Acting  Assistant  Administrator  for  Air 
and  Radiation.  The  OMB  has  exempted 
this  regulatory  action  from  Executive 
Order  12866  review. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  any  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

Under  Section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  August  14,  1995. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  Section 
307(b)(2)  of  the  Act.) 


List  oTSubiects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Incorporation  by 
reference.  Intergovernmental  relations. 
Particulate  matter.  Reporting  and 
recordkeeping  requirements. 

Dated:  May  8,  1995. 
David  A.  Ullrich. 

Acting  Regional  Administrator. 

Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U  S.C.  7401-7671q. 

Subpart  P — Indiana 

2.  Section  52.770  is  amended  by 
adding  paragraph  (c)(99)  to  read  as 
follows: 

§  52.770    Identirication  of  plan. 

***** 

(c)*   *   * 

(99)  On  June  16,  1993,  December  9, 
1993,  September  8,  1994,  and  November 
17,  1994.  Indiana  submitted  a  part  D 
particulate  matter  (PM)  nonattainment 
area  plan  for  the  Lake  County  moderate 
nonattainment  area. 

(i)  Incorporation  by  reference. 

(A)  Indiana  Administrative  Code  Title 
326:  Air  Pollution  Control  Board, 
Article  1:  General  Provisions.  Rule  2: 
Definitions,  Section  32.1:  "Gooseneck 
cap"  definition.  Section  34.1:  "Jumper 
pipe"  definition.  Section  62.1;  "Quench 
car"  definition.  Section  63.1:  "Quench 
reservoir"  definition,  and  Section  63.2: 
"Quench  tower"  definition.  Added  at  16 
Indiana  Register  2363,  effective  June  11, 
1993. 

(B)  Indiana  Administrative  Code  Title 
326:  Air  Pollution  Control  Board, 
Article  5:  Opacity  Regulations,  Rule  1: 
Opacity  Limitations,  Section  1: 
Applicability  of  rule.  Section  2:  Visible 
emissions  limitations.  Section  3: 
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Temporary  exemptions.  Section  4: 
Compliance  determination,  Section  5: 
Violations,  and  Section  7:  State 
implementation  plan  revisions. 
Amended  at  16  Indiana  Register  2363. 
effective  June  11.  1993. 

(C)  Indiana  Administrative  Code  Title 
326:  Air  Pollution  Control  Board, 
Article  6:  Particulate  Rules,  Rule  1: 
Nonattainment  Area  Limitations, 
Opacity  Limitations.  Section  10.1:  Lake 
County  PMIO  emissions  requirements 
(subsections  a  through  k).  Section  10.2: 
Lake  County  PMlO  coke  battery 
emissions  requirements,  and  Section 
11.1:  Lake  County  fugitive  particulate 
matter  control  requirements.  Added  at 
16  Indiana  Register  2363.  effective  June 
11.1993. 

(D)  Indiana  Administrative  Code  Title 
326:  Air  Pollution  Control  Board, 
Article  11:  Emissions  Limitations  for 
Specific  Types  of  Operations,  Rule  3: 
Coke  Oven  Batteries,  Section  2: 
Emissions  limitations  (subsections  a 
through  f.  and  i).  and  Section  4: 
Compliance  determination.  Amended  at 
16  Indiana  Register  2363.  effective  June 
11, 1993. 

[FR  Doc.  95-14627  Filed  6-14-95;  8:45  ami 

WLUMG  CODE  ftS«0-SO-P 


40  CFR  Part  300 
[FRL-6220-7] 

National  Oil  and  Hazardous 
Substances  Contingency  Plan; 
National  Priorities  List  Update 

agency:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  deletion  of  the  Koch 

Refining  Company  Superfund  Site  from 

the  National  Priorities  List  (NPL). 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  announces  the  deletion  of 
the  Koch  Refining  Company  site  in 
Minnesota  from  the  National  Priorities 


List  (NPL).  The  NPL  is  Appendix  B  of 
40  CFR  part  300  which  is  the  National 
Oil  and  Hazardous  Substances 
Contingency  Plan  (NCP),  which  EPA 
promulgated  pursuant  to  Section  105  of 
the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980  (CERCLA).  as  amended. 
EPA  and  the  State  of  Minnesota  have 
determined  that  all  appropriate  Fund- 
Hnanced  responses  under  CERCLA  have 
been  implemented  and  that  no  further 
response  by  responsible  parties  is 
appropriate.  Moreover,  EPA  and  the 
State  of  Minnesota  have  determined  that 
remedial  actions  conducted  at  the  site  to 
date  remain  protective  of  public  health, 
welfare,  and  the  environment. 
EFFECTIVE  DATE:  June  15,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gladys  Beard  at  (312)  886-7253. 
Associate  Remedial  Project  Manager. 
Office  of  Superfund.  U.S.  EPA— Region 
V,  77  West  Jackson  Blvd.,  Chicago,  IL 
60604.  Information  on  the  site  is 
available  at  the  local  information 
repository  located  at:  Minnesota 
Pollution  Agency.Public  Library,  520 
Uffayette  Rd.  St  Paul,  MN  55155-4194. 

Requests  for  comprehensive  copies  of 
documents  should  be  directed  formally 
to  the  Regional  Docket  Office.  The  point 
of  contact  for  the  Regional  Docket  Office 
is  Jan  Phindheller  (H-7J),  U.S.  EPA. 
Region  V.  77  W.  Jackson  Blvd..  Chicago, 
IL  60604,  (312)  353-5821. 
SUPPLEMENTARY  INFORMATION:  The  site  to 
be  deleted  from  the  NPL  is:  The  Koch 
Refining  Company  located  in 
Rosemount.  Minnesota.  A  Notice  of 
Intent  to  Delete  was  published  March 
23.  1995  (60  FR  15273)  for  this  site.  The 
closing  date  for  comments  on  the  Notice 
of  Intent  to  Delete  was  April  24.  1995. 
EPA  received  no  comments  and 
therefore  has  not  prepared  a 
Responsiveness  Summary. 

Tne  EPA  identifies  sites  which  appear 
to  present  a  significant  risk  to  public 
health,  welfare,  or  the  environment  and 


it  maintains  the  NPL  as  the  list  of  those 
sites.  Sites  on  the  NPL  may  be  the 
subject  of  Hazardous  Substance 
Response  Trust  Fund  (Fund-)  financed 
remedial  actions.  Any  site  deleted  from 
the  NPL  remains  eligible  for  Fund- 
financed  remedial  actions  in  the 
unlikely  event  that  conditions  at  the  site 
warrant  such  action.  Section 
300.425(e)(3)  of  the  NCP  states  that 
Fund-financed  actions  may  be  taken  at 
sites  deleted  ht)m  the  NPL  in  the 
unlikely  event  that  conditions  at  the  site 
warrant  such  action.  Deletion  of  a  site 
from  the  NPL  does  not  affect  responsible 
party  liability  or  impede  Agency  efforts 
to  recover  costs  associated  with 
response  efforts. 

List  of  Subjects  in  40  CFR  Part  300 

Environmental  protection,  Air 
pollution  control.  Chemicals.  Hazardous 
substances.  Hazardous  waste. 
Intergovernmental  relations.  Penalties. 
Reporting  and  recordkeeping 
requirements.  Superfund.  Water 
pollution  control.  Water  supply. 

Dated:  April  28,  1995. 
Valdas  V.  Adamkus, 

Regional  Administrator,  U.S.  EPA.  Region  V. 

40  CFR  part  300  is  amended  as 
follows: 

PART  300— [AMENDED] 

1.  The  authority  citation  for  part  300 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  9601-9657;  33  U.S.C. 
1321(c)(2);  E.O.  12777,  56  FR  54757,  3  CFR. 
1991  Comp.;  p.351;  E.O.  12580.  52  FR  2923. 
3  CFR.  1987  Comp.;  p.  193. 

Appendix  B — (Amended} 

2.  Table  1  of  appendix  B  to  part  300 
is  amended  by  removing  the  Site  "Koch 
Refining  Co./N-Ren  Corp.,  Pine  Bend, 
Minnesota". 

|FR  Doc.  95-14545  Filed  6-14-95;  8:45  am) 
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This  section  of  ttie  FEDERAL  REGISTER 
contains  notices  to  the  put>lic  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  makir>g  prior  to  tfie  adoption  of  the  final 
rules. 


OFFICE  OF  GOVERNMENT  ETHICS 
5  CFR  Part  2635 

RIN  3209-AA04 

Widely  Attended  Gatherings  Gifts 
Exception  Under  the  Standards  of 
Ethical  Conduct  for  Employees  of  the 
Executive  Branch 

AGENCY:  Office  of  Government  Ethics 
(OGE). 


ACTION:  Proposed  rule. 


SUMMARY:  The  Office  of  Government 
Ethics  proposes  to  revise  the  gift 
exception  contained  in  the  Standards  of 
Ethical  Conduct  for  Employees  of  the 
Executive  Branch  to  permit  employees 
to  accept  invitations  to  certain  widely 
attended  gatherings  from  persons  other 
than  the  sponsors  of  those  events  and  to 
clarify  that  only  those  events  attended 
by  large  number  of  persons  quaUfy  as 
widely  attended  gatherings.  The  Office 
of  Goverrunent  Ethics  also  proposes  to 
permit  authorization  for  a  guest,  other 
than  the  employee's  spouse,  to 
accompany  the  employee  to  a  widely 
attended  gathering  or  to  an  event  at 
which  the  employee  is  assigned  to 
participate  as  a  speaker,  panelist  or 
other  information  presenter  at  which 
other  guests  will  be  in  attendance. 
These  proposed  changes  would  provide 
more  flexibility  in  attendance  at  such 
events  while  preserving  agencies'  ability 
to  monitor  compliance  by  their 
employees. 

DATES:  Comments  by  agencies  and  the 
public  are  invited  and  are  due  by 
August  14. 1995. 

ADDRESSES:  Office  of  Government 
Ethics,  Suite  500,  1201  New  York 
Avenue,  NW.,  Washington.  DC  20005- 
3917,  Attention:  Mr.  Gressman. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  E.  Gressman,  Office  of 
Government  Ethics;  telephone:  202- 
523-5757;  FAX:  202-523-6325. 


SUPPLEMENTARY  INFORMATION: 
L  Background 

On  August  7, 1992,  the  Office  of 
Government  Ethics  published  the 
Standards  of  Ethical  Conduct  for 
Employees  of  the  Executive  Branch 
(Standards)  for  codification  at  5  CFR 
part  2635.  See  57  FR  35006-35067.  as 
corrected  at  57  FR  48557  and  57  FR 
52583,  with  additional  grace  period 
extensions  for  certain  existing  agency 
provisions  at  59  FR  4779-4780  and  60 
FR  6390-6391.  The  Standards,  which 
took  effect  on  February  3.  1993.  set 
uniform  ethical  conduct  standards 
applicable  to  all  executive  branch 
personnel.  They  include  regulations 
implementing  the  gift  restrictions 
contained  in  5  U.S.C.  7353  and  section 
101(d)  of  Executive  Order  12674  as 
modified  by  Executive  Order  12731.  In 
accordance  with  those  authorities. 
§  2635.204  sets  forth  exceptions  to 
§  2635.202(a),  which  provides  that,  in 
the  absence  of  an  exception,  an 
employee  shall  not  directly  or  indirectly 
solicit  or  accept  a  gift  from  a  prohibited 
source  or  a  gift  that  is  given  because  of 
the  employee's  official  position. 

One  of  several  exceptions  set  forth  in 
§  2635.204  is  the  exception  at 
§  2635.204(g)(2)  by  which  an  employee 
may  accept  a  sponsor's  unsolicited  gift 
of  free  attendance  at  all  or  part  of  a 
widely  attended  gathering.  Unlike  the 
de  minimis  exception  at  §  2635.204(a) 
for  unsolicited  gifts  having  a  market 
value  of  $20  or  less  per  occasion  (with 
a  calendar  year  aggregate  limit  of  $50). 
§  2635.204(g)(2)  imposes  no  limitation 
on  the  market  value  of  the  gifts  of  free 
attendance  that  may  be  accepted.  While 
the  tickets  or  other  fees  for  attendance 
at  such  gatherings  ordinarily  cost  much 
less,  this  exception  would  permit 
acceptance  of  free  attendance  at  events 
for  which  the  ticket  price  exceeds  even 
$1,000.  In  part  to  ensure  that  prohibited 
sources  do  not  use  this  exception  to 
provide  lavish  entertainment  to 
employees  of  the  agencies  with  which 
they  do  business  or  otherwise  interact, 
§  2635.204(g)(2)  specifies  that  an 
invitation  to  a  widely  attended 
gathering  can  be  accepted  only  if  it  is 
from  the  sponsor  of  the  event. 

On  March  9.  1993.  shortly  after  the 
Standards  first  took  effect,  the  White 
House  declared  a  six-month  suspension 
of  application  to  press  dinners  of  that 
portion  of  §2635. 204(g)(2)  that  limits 
acceptance  of  invitations  to  widely 


attended  gatherings  to  those  issued  by 
the  sponsor  of  the  event.  During  that 
six-month  period,  executive  branch 
officials  were  authorized  to  attend  press 
dinners  as  guests  of  individuals  or 
organizations  other  than  the  sponsor  of 
the  event,  if  the  event  otherwise  met  the 
conditions  of  the  widely  attended 
gathering  exception.  On  December  21, 
1993.  with  another  round  of  press 
association  events  in  the  offing,  the 
White  House  issued  a  memorandum  to 
all  agency  heads  once  again  temporarily 
suspending  administrative  enforcement 
of  the  rule  afl^ecting  widely  attended 
gatherings  solely  as  it  relates  to  dinners 
sponsored  by  news  associations  for 
which  admission  for  executive  branch 
officials  is  paid  by  news  organizations. 

In  a  letter  of  December  21, 1993 
addressed  to  OGE,  the  White  House 
asked  OGE  to  consider  a  revision  to 
§  2635.204(g)(2)  to  provide  that  an 
employee  may  accept  an  invitation 
received  directly  from  a  news 
organization  to  attend  a  widely  attended 
gathering  sponsored  by  a  news 
association  where  there  has  been  a 
determination  that  the  employee's 
attendance  is  in  the  interest  of  the 
agency.  In  the  alternative,  the  White 
House  suggested  that  OGE  might  wish  to 
consider  revising  §  2635.204(g)(2)  to 
provide  an  exemption  for  invitations  to 
a  broader  range  of  widely  attended 
gatherings  from  persons  other  than  the 
sponsors  of  those  events.  The  White 
House  specified  in  its  memorandum  of 
the  same  date  that  the  suspension  was 
to  extend  until  August  1, 1994.  or  until 
such  later  date  as  OGE  responded  to  its 
request  for  revision  of  §  2635.204(g)(2). 
This  proposed  rule  is  the  first  step  in 
OGE's  response  to  the  White  House 
request.  Thus,  the  suspension  effected 
by  the  White  House's  most  recent 
memorandum  of  December  21. 1993 
will  extend  until  OGE  has  issued  an 
interim  or  final  rule  determination  as  tfl 
this  matter  after  receiving  and  reviewing 
comments  in  response  to  this  notice  of 
proposed  rulemaking. 

In  asking  that  OGE  treat  the  press 
differently  than  others  for  purposes  of 
permitting  employees  to  attend  press 
association  events,  the  White  House 
expressed  the  view  that  the  press  is  not 
like  other  individuals,  organizations  or 
entities.  The  press,  it  suggested, 
provides  the  public  with  access  to  the 
institution  of  Government  and.  thus, 
functions  on  behalf  of  the  greater  public 
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good  in  seeking  to  gather,  record  and 
disseminate  information  about  current 
events.  In  the  view  of  the  White  House, 
members  of  the  press  and  press 
organizations  do  not  seek  to  do  business 
with,  nor  do  they  seek  official  action 
from,  the  Government  officials  about 
whom  they  report.  The  White  House 
suggested  that  this  provides  a 
justification  for  treating  invitations  from 
press  organizations  di^erently  than 
invitations  from  others  who  are 
prohibited  sources  or  who  invite 
Government  employees  because  of  their 
official  positions. 

It  may  be  true  that  members  of  the 
press,  in  some  instances,  do  not  seek  to 
do  business  with  or  seek  official  action 
from  the  particular  Government  official 
about  whom  they  are  reporting.  More 
often  than  not,  however,  those  who 
report  about  the  actions  of  Government 
officials  or  about  Government  programs 
do  interview,  or  seek  to  interview,  those 
who  are  the  subject  of  their  reporting  or 
who  have  official  knowledge  about  the 
subject.  When  that  occurs  they  and  the 
press  organizations  they  represent  often 
are  seeking  official  information  from 
Government  officials  and  are  seeking  to 
occupy  their  official  time.  They  are 
"prohibited  sources"  within  the 
meaning  of  5  CFR  2635.203(d)(1)  to  the 
same  extent  as  are  others  who  seek 
official  action  from  the  employees  of  a 
Federal  agency.  How  successful  they  are 
in  obtaining  that  official  information 
impacts  upon  their  work  product  and 
redounds  to  their  benefit  or  detriment 
and,  ultimately,  to  the  benefit  or 
detriment  of  the  news  organizations 
they  serve  Members  of  the  press  and 
press  organizations  have  interests  that 
may  be  substantially  affected  by  the 
performance  or  nonptrformance  of  the 
official  duties  of  the  Government 
officials  of  whom  they  seek  information 
and,  thus,  also  meet  the  definition  of 
prohibited  sources  in  5  CFR 
2635.203(d)(4).  See  OGE  informal 
advisory  memorandum  87x13  issued 
October  23,  1987,  as  published  in  the 
"Informal  Advisor)-  Letters  and 
Memoranda  and  Formal  Opinions  of  the 
United  States  Office  of  Government 
Ethics"  (at  pp.  743-755  of  the  1979- 
1988  bound  volume),  which  is  available 
from  the  U.S.  Government  Printing 
Office.  We  agree  with  the  White  House 
view  that  reporting  by  the  press  often 
serves  the  public  good.  Whether  the 
product  or  service  is  a  new  cancer 
medication  approved  by  the  Food  and 
Drug  Administration  or  a  blockbuster 
documentary'  on  World  War  I  funded,  in 
part,  by  a  grant  from  the  National 
Endowment  for  the  Humanities,  the 
same  can  be  said  of  the  products  or 


services  of  many  others  who  are 
prohibited  sources. 

For  the  reasons  stated  above,  we 
cannot  concur  in  the  White  House  view 
that  invitations  from  the  press  to  widely 
attended  gatherings  should  be  treated 
differently  than  invitations  from  other 
prohibited  sources  or  from  others  who 
invite  Government  officials  because  of 
their  official  positions.  We  do  agree 
with  the  White  House  view,  however, 
that  §  2635.204(g)(2)  may  be 
unnecessarily  restrictive  in  prohibiting 
acceptance  of  invitations  to  all  widely 
attended  gatherings  from  a  person  other 
than  the  sponsor  of  the  event.  By  this 
notice,  OGE  proposes  to  adopt  the 
White  House's  alternative  suggestion  to 
modify  §  2635.204(g)(2)  to  permit 
acceptance  of  invitations  to  widely 
attended  gatherings  from  persons  other 
than  the  sponsors  of  those  events  where 
more  than  100  will  be  in  attendance  and 
where  the  gift  of  free  attendance  has  a 
market  value  of  $250  or  less.  The  Office 
of  Government  Ethics  also  proposes  to 
modify  §  2635.204(g)(2)  to  clarify  that 
events  attended  by  a  few,  rather  than 
many,  are  not  widely  attended 
gatherings.  In  addition,  OGE  is 
proposing  to  amend  §  2635.204(g)(6)  to 
permit  authorization  for  a  person  other 
than  a  spouse  to  accompany  an 
employee  to  a  widely  attended  gathering 
or  to  an  event  at  which  the  employee  is 
assigned  to  participate  as  a  speaker, 
panel  participant  or  other  presenter  of 
information  (pursuant  to 
§  2635.204(g)(1)),  where  an  invitation 
has  been  extended  to  the  spouse  or  a 
guest  and  where  others  in  attendance 
will  generally  be  accompanied  by  a 
spouse  or  a  guest. 

The  proposed  amendments  to 
§  2635.204(g)  are  incorporated  in  this 
notice  of  proposed  rulemaking  after 
consultation  with  the  Department  of 
Justice  and  the  Office  of  Personnel 
Management. 

II.  Analysis  of  the  Proposed  Changes 

As  an  exception  to  the  gift 
prohibitions  set  forth  in  5  CFR 
2635.202(a).  §  2635.204(g)(2)  now 
permits  an  employee  to  accept  an 
unsolicited  gift  of  free  attendance  at  a 
widely  attended  gathering  where  the 
agency  makes  a  determination  that  the 
employee's  attendance  is  in  the  interest 
of  the  agency,  provided  that  the  gift  is 
from  the  sponsor  of  the  event.  One  of 
the  two  changes  to  §  2635.204(g)(2) 
proposed  by  this  rule  would  permit  an 
employee  to  accept  an  unsolicited  gif^  of 
free  attendance  at  a  widely  attended 
gathering  from  a  person  other  than  the 
sponsor  of  the  event  where  there  has 
been  a  determination  of  agency  interest, 
provided  that  more  than  100  persons  are 


expected  to  attend  the  event  and 
provided  that  the  gift  of  free  attendance 
has  a  market  value  of  $250  or  less.  The 
requirement  that  attendance  be  expected 
to  exceed  100  persons  is  proposed  to 
limit  the  use  of  this  exception  to  events 
which,  by  their  larger,  more  public 
nature  are  unlikely  to  prompt  questions 
regarding  the  appropriateness  of  their 
characterization  as  widely  attended.  The 
$250  ceiling  on  the  value  of  free 
attendance  that  may  be  accepted  from  a 
person  other  than  the  event's  sponsor 
coincides  generally  with  the  public 
financial  disclosure  reporting  exclusion 
at  5  U.S.C.  app.  §  102(a)(2)(A)  of  the 
Ethics  in  Government  Act  (and  5  CFR 
2634.304(a)  of  OGE's  implementing 
regulations)  for  gifts  of  less  than  $250 
and,  thus,  comports  with  legislative 
consensus  that  gifts  below  that  amount 
are  of  a  value  that  need  not  be  subjected 
to  public  scrutiny.  Together,  the  two 
limitations  reduce  the  possibility  that 
the  exception  for  widely  attended 
gatherings  might  be  used  to  provide 
lavish  entertainment  for  Government 
enriployees. 

To  accommodate  the  proposed  change 
to  §  2635.204(g)(2),  a  conforming  change 
to  §  2635.204(g)(3)(i)  is  proposed  to 
require  a  written  finding  of  agency 
interest  where  the  person  who  has 
extended  the  invitation  may  be 
substantially  affected  by  performance  or 
nonperformance  of  the  employee's 
duties.  The  phrase  "person  who  has 
extended  the  invitation"  means  the 
person  who  is  the  donor  of  the  gift  of 
free  attendance.  A  conforming  change  to 
§  2635.204(g)(4)  is  proposed  to  clarify 
that  the  market  value  of  free  attendance 
by  an  accompanying  spouse  or  Q|her 
guest,  when  authorized  under 
§  2635.204(g)(6),  is  to  be  added  to  the 
market  value  of  the  employee's  own  free 
attendance  in  determining  the  market 
value  of  the  gift  of  free  attendance  for 
the  purpose  of  applying  the  $250  limit 
and  for  the  purpose  of  considering  the 
relevant  factors  under 
§  2635.204(g)(3){i).  A  new  example  2  is 
proposed  to  be  added  following 
§  2635.204(g)  to  illustrate  this 
modification.  Example  1  would  be 
modified  to  incorporate  a  free 
attendance  value  in  excess  of  $250  so 
that  the  example  will  continue  to 
illustrate  that  higher  value  gifts  of  free 
attendance  may  be  accepted  with 
agency  approval  only  from  the  sponsor 
of  the  event. 

The  other  change  proposed  to 
§  2635.204(g)(2)  is  to  add  language  to 
clarify  that  widely  attended  gatherings 
are  only  those  attended  by  a  large 
number  of  persons.  As  presently  in 
effect,  the  paragraph  states  that  a 
gathering  "is  widely  attended  if,  for 
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example,  it  is  open  to  members  from 
throughout  a  given  industry  or 
profession  or  if  those  in  attendance 
represent  a  range  of  persons  interested 
in  a  given  matter."  This  sentence  was 
intended  to  help  describe  the  types  of 
events  that  would  qualify  as  widely 
attended  gatherings  and  was  not 
intended  to  after  the  normal  meaning  of 
the  phrase  "widely  attended"  as 
encompassing  those  attended  by  many. 
It  has  been  read  otherwise  by  some  who 
have  argued  that  small  gatherings  of 
fewer  even  than  20  qualify  if  the  few  in 
attendance  represent  the  range  of 
persons  interested  in  a  given  matter. 
Proposed  new  example  3  would  help  to 
illustrate  the  meaning  of  the  phrase 
widely  attended  gathering. 

The  Office  of  Government  Ethics  also 
proposes  to  revise  §  2635.204(g)(6)  so 
that  an  employee  who  has  received  an 
irvvitation  to  a  widely  attended 
gathering  that  includes  an  invitation  to 
bring  a  guest  may  be  authorized  by  the 
agency  designee  to  accept  on  behalf  of 
an  accompanying  guest,  without  regard 
to  whether  that  guest  is  the  employee's 
spouse.  Under  paragraph  (g)(6)  as 
presently  in  effect,  an  agency  may  only 
authorize  an  employee  to  accept  a 
sponsor's  invitation  to  an  accompanying 
spouse.  The  Office  of  Government 
Ethics  agrees  with  those  who  have 
observed  that  it  is  unfair  to  an  employee 
who  is  not  married  or  whose  spouse  is 
unable  or  does  not  wish  to  attend  an 
event  to  restrict  acceptance  to  spouses 
only.  The  expanded  authority  for  an 
accompanying  guest  would  extend  to  an 
employee  who.  under  §  2635.204(g)(1). 
is  assigned  to  participate  as  a  speaker, 
panel  participant  or  other  presenter  of 
information  at  a  conference  or  other 
event  where  others  in  attendance  will 
generally  be  accompanied  by  a  spouse 
or  other  guest.  The  change  proposed 
would  include  language  clarifying  that 
the  invitation  to  bring  an  accompanying 
spouse  or  other  guest  may  be  accepted 
only  if  it  is  unsolicited.  The  expanded 
authority  could  not  be  used  for  more 
than  one  accompanying  guest. 

In  the  last  sentence  of 
§2635.204(g)(3)(i)  the  phrase  "monetary 
value"  is  proposed  to  be  changed  to 
"market  value"  to  comport  with  the 
definition  at  §  2635.203(c).  Other 
language  changes  to  §  2635.204(g)(2)- 
(g)(6)  are  proposed  simply  to  conform  to 
the  proposed  substantive  changes 
discussed  above. 

III.  Matters  of  Regulatory  Procedure 

Executive  Order  12866 

In  promulgating  this  proposed  rule, 
the  Office  of  Government  Ethics  has 
adhered  to  the  regulatory  philosophy 


and  the  applicable  principles  of 
regulation  set  forth  in  section  1  of 
Executive  Order  12866.  Regulatory 
Planning  and  Review.  These  proposed 
amendments  have  also  been  reviewed 
by  the  Office  of  Management  and 
Budget  under  that  Executive  Order. 

Regulatory  Flexibility  Act 

As  Director  of  the  Office  of 
Government  Ethics.  I  certify  under  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  that  this  proposed 
amendatory  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  businesses 
because  it  primarily  affects  Federal 
executive  branch  employees. 

Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  (44 
U.S.C.  chapter  35)  does  not  apply  to  this 
proposed  amendment  because  it  does 
not  contain  information  collection 
requirements  that  require  approval  of 
the  Office  of  Management  and  Budget. 

List  of  Subjects  in  5  CFR  Part  2635 

Conflict  of  interests.  Executive  branch 
standards  of  conduct.  Government 
employees. 

Approved:  April  5, 1995. 
Stephen  D.  Potts, 
Director,  Office  of  Government  Ethics. 

Accordingly,  for  the  reasons  set  forth 
in  the  preamble,  the  Office  of 
Government  Ethics  proposes  to  amend 
part  2635  of  subchapter  B  of  chapter 
XVI  of  title  5  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  2635— [AMENDED] 

1.  The  authority  citation  for  part  2635 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  7351,  7353;  5  U.S.C. 
App.  (Ethics  in  Government  Act  of  1978); 
E.O.  12674,  54  PR  15159.  3  CFR.  1989  Comp., 
p.  215,  as  modified  by  E.O.  12731,  55  PR 
42547,  3  CPR.  1990  Comp.,  p.  306. 

Subpart  B — Gifts  From  Outside 
Sources 

2.  Section  2635.204  is  amended  as  set 
forth  below: 

A.  Revising  paragraphs  (g)(2)  through 
(g)(6); 

B.  Republishing  the  note  following 
paragraph  (g)(4); 

C.  Revising  example  1  following 
paragraph  (g)(6): 

p.  Redesignating  examples  2.  3  and  4 
following  paragraph  (g)(6)  as  examples 
4,  5  and  6.  respectively;  and 

E.  Adding  new  examples  2  and  3 
following  paragraph  (g)(6). 

The  revisions,  republication  and 
addition  read  as  follows: 


§2635.204    Exceptions. 

«  •  *  *  * 

(g)*   *    • 
(D*   •  - 

(2)  Widely  attended  gatherings.  When 
there  has  been  a  determination  that  his 
attendance  is  in  the  interest  of  the 
agency  because  it  will  further  agency 
programs  and  operations,  an  employee 
may  accept  an  unsolicited  gift  of  free 
attendance  at  all  or  appropriate  parts  of 
a  widely  attended  gathering  of  mutual 
interest  to  a  number  of  parties  from  the 
sponsor  of  the  event  or,  if  more  than  100 
persons  are  expected  to  attend  the  event 
and  the  gift  of  free  attendance  has  a 
market  value  of  $250  or  less,  from  a 
person  other  than  the  sponsor  of  the 
event.  A  gathering  is  widely  attended  if 
it  is  attended  by  a  large  number  of 
persons  and  if.  for  example,  it  is  open 
to  members  from  throughout  the 
interested  industry  or  profession  or  if 
those  in  attendance  represent  a  range  of 
persons  interested  in  a  given  matter.  For 
employees  subject  to  a  leave  system, 
attendance  at  the  event  shall  be  on  the 
employee's  own  time  or.  if  authorized 
by  the  employee's  agency,  on  excused 
absence  pursuant  to  applicable 
guidelines  for  granting  such  absence,  or 
otherwise  without  charge  to  the 
employee's  leave  account. 

(3)  Determination  of  agency  interest. 
The  determination  of  agency  interest 
required  by  paragraph  {g)(2)  of  this 
section  shall  be  made  orally  or  in 
writing  by  the  agency  designee. 

(i)  Ii  the  person  who  has  extended  the 
invitation  has  interests  that  may  be 
substantially  affected  by  the 
performance  or  nonperformance  of  an 
employee's  official  duties  or  is  an 
association  or  organization  the  majority 
of  whose  members  have  such  interests, 
the  employee's  participation  may  be 
determined  to  be  in  the  interest  of  the 
agency  only  where  there  is  a  written 
finding  by  the  agency  designee  that  the 
agency's  interest  in  the  employee's 
participation  in  the  event  outweighs  the 
concern  that  acceptance  of  the  gift  of 
ft«e  attendance  may  or  may  appear  to 
improperly  influence  the  employee  in 
the  performance  of  his  official  duties. 
Relevant  factors  that  should  be 
considered  by  the  agency  designee 
include  the  importance  of  the  event  to 
the  agency,  the  nature  and  sensitivity  of 
any  pending  matter  affecting  the 
interests  of  the  person  who  has 
extended  the  invitation,  the  significance 
of  the  employee's  role  in  any  such 
matter,  the  purpose  of  the  event,  the 
identity  of  other  expected  participants 
and  the  market  value  of  the  gift  of  free 
attendance. 

(il)  A  blanket  determination  of  agency 
interest  mav  be  issued  to  cover  all  or 
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any  category  of  invitees  other  than  those 
as  to  whom  the  finding  is  required  by 
paragraph  {g)(3)(i)  of  this  section.  Where 
a  finding  under  paragraph  {g)(3)(i)  of 
this  section  is  required,  a  written 
determination  of  agency  interest, 
including  the  necessary  finding,  may  be 
issued  to  cover  two  or  more  employees 
whose  duties  similarly  affect  the 
interests  of  the  person  who  has 
extended  the  invitation  or.  where  that 
person  is  an  association  or  organization, 
of  its  members. 

(4)  Free  attendance.  For  purposes  of 
paragraphs  (g)(1)  and  (2)  of  this  section, 
free  attendance  may  include  waiver  of 
all  or  part  of  a  conference  or  other  fee 
or  the  provision  of  food,  refreshments, 
entertainment,  instruction  and  materials 
furnished  to  all  attendees  as  an  integral 
part  of  the  event.  It  does  not  include 
travel  expenses,  lodgings,  entertainment 
collateral  to  the  event,  or  meals  taken 
other  than  in  a  group  setting  with  all 
other  attendees.  Where  the  invitation 
has  been  extended  to  an  accompanying 
spouse  or  other  guest  (see  paragraph 
(g)(6)  of  this  section),  the  market  value 
of  the  gift  of  free  attendance  includes 
the  market  value  of  free  attendance  by 
the  spouse  or  other  guest  as  well  as  the 
market  value  of  the  employee's  own 
attendance. 

Note:  There  are  statutory  authorities 
implemented  otiier  than  by  part  2635  under 
which  an  agency  or  an  employee  may  be  able 
to  accept  free  attendance  or  other  items  not 
included  in  the  definition  of  free  attendance, 
such  as  travel  expenses. 

(5)  Cost  provided  by  sponsor  of  event. 
The  cost  of  the  employee's  attendance 
will  not  be  considered  to  be  provided  by 
the  sponsor,  and  the  invitation  is  not 
considered  to  be  from  the  sponsor  of  the 
event,  where  a  person  other  than  the 
sponsor  designates  the  employee  to  be 
invited  and  bears  the  cost  of  the 
employee's  attendance  through  a 
contribution  or  other  payment  intended 
to  facilitate  that  employee's  attendance. 
Payment  of  dues  or  a  similar  assessment 
to  a  sponsoring  organization  does  not 
constitute  a  payment  intended  to 
facilitate  a  particular  employee's 
attendance. 

(6)  Accompanying  spouse  or  other 
guest.  When  others  in  attendance  will 
generally  be  accompanied  by  a  spouse 
or  other  guest,  and  where  the  invitation 
is  from  the  same  person  who  has  invited 
the  employee,  the  agency  designee  may 
authorize  an  employee  to  accept  an 
unsolicited  invitation  to  an 
accompanying  spouse  or  to  another 
accompanying  guest  to  participate  in  all 
or  a  portion  of  the  event  at  which  the 
employee's  free  attendance  is  permitted 
under  paragraph  (g)  (1)  or  (2)  of  this 


section.  The  authorization  required  by 
this  paragraph  may  be  provided  orally 
or  in  writing. 

Example  1 .  An  aerospace  industry 
association  that  is  a  prohibited  source 
sponsors  an  industry-wide,  two-day 
seminar  for  which  it  charges  a  fee  of 
$400  and  anticipates  attendance  of 
approximately  400.  An  Air  Force 
contractor  pays  $2,000  to  the  association 
so  that  the  association  can  extend  free 
invitations  to  five  Air  Force  officials 
designated  by  the  contractor.  The  Air 
Force  officials  may  not  accept  the  gifts 
of  free  attendance.  Because  the 
contractor  specified  the  invitees  and 
bore  the  cost  of  their  attendance,  the  gift 
of  ft-ee  attendance  is  considered  to  be 
provided  by  the  company  and  not  by  the 
sponsoring  association.  Had  the 
contractor  paid  $2,000  to  the  association 
in  order  that  the  association  might 
invite  any  five  Federal  employees,  an 
Air  Force  official  to  whom  the 
sponsoring  association  extended  one  of 
the  five  invitations  could  attend  if  his 
participation  were  determined  to  be  in 
the  interest  of  the  agency.  The  Air  Force 
oHlcial  could  not  in  any  event  accept  an 
invitation  directly  from  the  contractor 
because  the  market  value  of  the  gift 
exceeds  $250. 

Example  2.  An  employee  of  the 
Department  of  Transportation  is  invited 
by  a  news  organization  to  an  annual 
press  dinner  sponsored  by  an 
association  of  press  organizations. 
Tickets  for  the  event  cost  $250  per 
person  and  attendance  is  limited  to  400 
representatives  of  press  organizations 
and  their  guests.  If  the  employee's 
attendance  is  determined  to  be  in  the 
interest  of  the  agency,  she  may  accept 
the  invitation  from  the  news 
organization  because  more  than  100 
persons  will  attend  and  the  cost  of  the 
ticket  does  not  exceed  $250.  However, 
if  the  invitation  were  extended  to  the 
employee  and  an  accompanying  guest, 
her  guest  could  not  be  authorized  to 
attend  since  the  market  value  of  the  gift 
of  free  attendance  would  be  $500  and 
the  invitation  is  from  a  person  other 
than  the  sponsor  of  the  event. 

Example  3.  An  employee  of  the 
Department  of  Energy  and  his  wife  have 
been  invited  by  a  major  utility  to  a 
dinner  party  for  20  people.  Others 
invited  include  eight  officials  of  the 
utility  and  their  spouses  and  a 
representative  of  a  consumer  group 
concerned  with  utility  rates  and  her 
husband.  The  DOE  official  believes  the 
dinner  party  will  provide  him  an 
opportunity  to  socialize  with  and  get  to 
know  those  in  attendance.  The 
employee  may  not  accept,  even  if  his 
attendance  could  be  determined  to  be  in 
the  interest  of  the  agency.  The  dinner 


party  is  not  a  widely  attended  gathering; 
twenty  is  not  a  large  number  of  persons 
and.  notwithstanding  the  presence  of 
another  person  who  is  not  an  official  of 
the  utility,  those  in  attendance  do  not 
represent  a  range  of  persons  interested 
in  any  identifiable  matter. 
•        «        *        »        * 

IFR  Doc.  95-14611  Filed  6-14-95;  8:45  am] 

BILUNG  CODE  S34S-01-U 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  1046 

[DA-e5-18] 

Milk  in  the  Louisville-Lexington- 
Evansville  Marketing  Area;  Proposed 
Suspension/Termination  of  Certain 
Provisions  of  ttie  Order 

agency:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Proposed  suspension/ 

termination  of  rule. 

SUIMMARY:  This  document  invites  written 
comments  on  a  proposal  to  suspend  or 
terminate  the  base-excess  plan  of  the 
Louisville-Lexington-Evansville  Federal 
milk  marketing  order,  effective 
September  1. 1995.  The  proposed 
suspension/termination  was  submitted 
by  Holland  Dairies.  Inc.,  which 
contends  the  action  is  necessary  to 
allow  handlers  in  the  area  to  compete 
equally  for  a  supply  of  milk  and  to 
ensure  that  producers  will  continue  to 
have  their  milk  priced  and  pooled  under 
the  Order. 

DATES:  Comments  are  due  on  or  before 
July  17.  1995. 

ADDRESSES:  Comments  (two  copies) 
should  be  filed  with  the  USDA/AMS/ 
Dairy  Division,  Order  Formulation 
Branch,  Room  2971,  South  Building,  PO 
Box  96456.  Washington,  DC  20090- 
6456. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nicholas  Memoli,  Marketing  Specialist, 
USDA/AMS/Dairy  Division.  Order 
Formulation  Branch,  Room  2971.  South 
Building,  PO  Box  96456.  Washington. 
DC  20090-6456 (202) 690-1932. 
SUPPLEMENTARY  INFORMATION:  The 
Regulatory  Flexibility  Act  (5  U.S.C. 
601-612)  requires  the  Agency  to 
examine  the  impact  of  a  proposed  rule 
on  small  entities.  Pursuant  to  5  U.S.C. 
605(b).  the  Administrator  of  the 
Agricultural  Marketing  Service  has 
certified  that  this  proposed  rule  would 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  This  rule  would  lessen  the 
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regulatory  impact  of  the  order  on  certain 
milk  handlers  and  would  tend  to  ensure 
that  dairy  farmers  would  continue  to 
have  their  milk  priced  under  the  order 
and  thereby  receive  the  benefits  that 
accrue  from  such  pricing. 

The  Department  is  issuing  this 
proposed  rule  in  conformance  with 
Executive  Order  12866. 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  This  rule  is  not  intended 
to  have  a  retroactive  effect.  If  adopted, 
this  proposed  rule  will  not  preempt  any 
state  or  local  laws,  regulations,  or 
policies,  unless  they  present  an 
irreconcilable  conflict  with  the  rule. 

The  Agricultural  Marketing 
Agreement  Act  of  1937.  as  amended  (7 
U.S.C.  601-674).  provides  that 
administrative  proceedings  must  be 
exhausted  before  parties  may  file  suit  in 
court.  Under  section  608c(15)(A)  of  the 
Act,  any  handler  subject  to  an  order  may 
file  with  the  Secretary  a  petition  stating 
that  the  order,  any  provisions  of  the 
order,  or  any  obligation  imposed  in 
connection  with  the  order  is  not  in 
accordance  with  law  and  request  a 
modification  of  an  order  or  to  be 
exempted  from  the  order.  A  handler  is 
afforded  the  opportunity  for  a  hearing 
on  the  petition.  After  a  hearing,  the 
Secretary  would  rule  on  the  petition. 
The  Act  provides  that  the  district  court 
of  the  United  States  in  any  district  in 
which  the  handler  is  an  inhabitant,  or 
has  its  principal  place  of  business,  has 
jurisdiction  in  equity  to  review  the 
Secretary's  ruling  on  the  petition, 
provided  a  bill  in  equity  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 

Notice  is  hereby  given  that,  pursuant 
to  the  provisions  of  the  Agricultural 
Marketing  Agreement  Act,  the 
suspension  or  termination  of  the 
following  provisions  of  the  order 
regulating  the  handling  of  milk  in  the 
Louisville- Lexington-Evansville 
marketing  area  is  being  considered: 

1.  Section  1046.32(d). 

2.  In  the  heading  of  §  1046.61.  the 
words  "and  uniform  prices  for  base  and 
excess  milk";  in  §  1046.61(a),  the  words 
"for  each  month"  and  "of  July  and 
February";  in  §  1046.61(a)(5).  the  words 
"for  each  month",  the  "s"  on  the  end  of 
the  word  "months",  and  the  words  "for 
the  months  of  July  through  February"; 
and  §  1046.61(b)  in  its  entirety. 

3.  In  §§  1046.62(b)  and 
1046.71(a)(2)(i),  the  letter  "(s)"  on  the 
end  of  the  word  "prices". 

4.  In  §  1046.73(a),  the  last  sentence. 

5.  In  §  1046.73(b).  the  letter  "(s)"  on 
the  end  of  the  word  "prices"  and  the 
words  "or  base  milk  and  excess  milk". 


6.  In  §  1046.73,  paragraphs  (d)(3)  and 
(e)(3). 

7.  In  §  1046.73(d)(4),  the  letter  "(s)" 
on  the  end  of  the  word  "rate(s)". 

8.  In  §  1046.73(d)(5).  the  letter  "(s)" 
on  the  end  of  the  word  "rate(s)" 
wherever  it  appears. 

9.  In  §  1046.75(a),  the  words  "and  the 
uniform  price"  and  the  word  "base". 

10.  Sections  1046.90  through  1046.94. 
All  persons  who  want  to  send  written 

data,  views,  or  arguments  about  the 
proposed  suspension/termination 
should  send  two  copies  of  them  to  the 
USDA/AMS/Dairy  Division,  Order 
Formulation  Branch,  Room  2971,  South 
Building,  P.O.  Box  96456.  Washington. 
DC  20090-6456.  by  the  30th  day  after 
the  publication  of  this  notice  in  the 
Federal  Register. 

The  comments  that  are  received  will 
be  made  available  for  public  inspection 
in  the  Dairy  Division  during  normal 
business  hours  (7  CFR  1.27(b)). 

Statement  of  Consideration 

The  proposed  mle  would  suspend  or 
terminate  the  base-excess  plan  of  the 
Louisville-Lexington-Evansville  Federal 
milk  marketing  order  (Order  46). 
effective  September  1. 1995.  the  first 
month  of  the  base-forming  period. 
Holland  Dairies.  Inc.  (Holland),  a  fiilly 
regulated  distributing  plant  under  Order 
46  that  procures  its  milk  from  over  100 
nonmember  producers  and  Associated 
Milk  Producers,  Inc..  states  that  the 
Order's  base-excess  plan  has  created 
significant  milk  procurement  problems 
in  the  area  in  recent  years. 

Holland  claims  that  the  base-excess 
plan  limits  its  ability  to  obtain  milk 
from  new  producers  because  these 
producers  have  no  base.  As  a  result,  the 
handler  states  that  it  has  been  forced  to 
purchase  supplemental  milk  during  the 
summer  months  from  producers  located 
outside  the  region  at  an  additional  cost. 

According  to  Holland,  the 
cooperatives  in  the  southern  Indiana 
area  which  compete  with  it  for 
producers  do  not  pay  their  member- 
producers  base  and  excess  prices. 
Additionally,  Holland  states  that  the 
Indiana  and  Ohio  Valley  Federal  milk 
orders,  which  border  Order  46  to  the 
north,  do  not  contain  a  producer  base- 
excess  plan.  Holland  contends  that  both 
of  these  factors  place  it  at  a  competitive 
disadvantage  in  procuring  milk  and  are 
unreasonable  and  detrimental  to  its 
long-term  ability  to  retain  nonmember 
producers. 

Therefore,  comments  are  sought  to 
determine  whether  the  aforementioned 
provisions  should  be  suspended  or 
terminated. 


List  of  Subiects  in  7  CFR  Part  1046 

Milk  marketing  orders. 

The  authority  citation  for  7  CFR  Part 
1046  continues  to  read  as  follows: 

Authority:  Sees.  1-19,  48  Stat.  31,  as 
amended;  7  U.S.C.  601-674. 

Dated:  June  9. 1995. 
Lon  Hatamiya, 
Adminis^vtor. 
IFR  Doc.  95-14694  Filed  6-14-95;  8:45  am] 

BILUNO  CODE  3410-02-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  95-CE-01-AD] 

Airworthiness  Directives;  Fairchild 
Aircraft  SA226  and  SA227  Series 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  certain 
Fairchild  Aircraft  SA226  and  SA227 
series  airplanes.  The  proposed  action 
would  require  installing  foreign  object 
damage  (FOD)  barriers  in  the 
floorboards  of  the  cockpit  between  the 
pedestal  and  floor  from  Fuselage  Station 
(FS)  79.38  to  FS  88.06  and  on  the 
outboard  forward  edge  of  the  left-hand 
and  right-hand  cockpit  forward 
floorboards  at  FS  79.38.  Two  incidents 
of  objects  falling  through  openings  of 
the  cockpit  floor  and  jamming  the 
elevator  controls  and  the  yoke  prompted 
the  proposed  action.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  airplane  flight 
control  jammings  caused  by  objects 
falling  through  the  cockpit  floor   - 
openings. 

DATES:  Comments  must  be  received  on 
or  before  August  21,  1995. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Assistant  Chief  Counsel, 
Attention:  Rules  Docket  No.  95-CE-Ol- 
AD,  Room  155e.  601  E.  12th  Street, 
Kansas  City.  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  holidays  excepted. 

Service  information  that  applies  to  the 
proposed  AD  may  be  obtained  from 
Fairchild  Aircraft.  P.O.  Box  790490.  San 
Antonio.  Texas  78279-0490;  telephone 
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(210)  824-9421.  This  information  also 
may  be  examined  at  the  Rules  Docket  at 
the  address  above. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Werner  Koch,  Aerospace  Engineer, 
FAA,  Airplane  Certification  Office.  2601 
Meacham  Boulevard,  Fort  Worth,  Texas 
76193-0150;  telephone (817)  222-5133; 
facsimile  (817)  222-5960. 

SUPP1.EMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  95-CE-Ol-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Central  Region,  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  No.  95-CE-Ol-AD.  Room 
1558.  601  E.  12th  Street,  Kansas  City. 
Missouri  64106. 

Discussion 

The  FAA  has  received  reports  of  two 
incidents  of  flight  control  jammings  on 
Fairchild  Aircraft  SA227  series 
airplanes  caused  by  objects  falling 
through  openings  of  the  cockpit  floor. 

In  one  instance,  the  air  vent  in  the 
cockpit  broke  and  the  ball  section  of  the 
vent  fell  through  one  of  the  openings  in 
the  floor  and  lodged  in  the  elevator 


control  linkage.  The  airplane  crew 
experienced  a  momentary  restriction  in 
elevator  control  during  a  pre-flight 
control  check.  In  the  other  instance,  a 
bottle  (Coca-Cola)  fell  through  one  of  the 
floor  openings  and  jammed  the  yoke 
until  the  crew  overcame  the  jam  by 
breaking  the  bottle. 

These  openings  are  located  in  the 
floorboards  of  the  cockpit  of  Fairchild 
Aircraft  SA226  and  SA227  series 
airplanes  between  the  pedestal  and  floor 
from  Fuselage  Station  (FS)  79.38  to  FS 
88.06  and  on  the  outboard  forward  edge 
of  the  left-hand  and  right-hand  cockpit 
forward  floorboards  at  FS  79.38. 

Fairchild  Aircraft  has  issued  Service 
Bulletin  (SB)  226-53-012,  SB  227-53- 
005,  and  SB  CC7-53-002,  all  Issued: 
September  22. 1994.  These  service 
bulletins  contain  procedures  for 
installing  cockpit  floorboard  foreign 
object  damage  (FOD)  barriers  on 
Fairchild  Aircraft  SA226  and  SA227 
series  airplanes  in  the  areas  referenced 
above. 

After  examining  the  circumstances 
and  reviewing  all  available  information 
related  to  the  incidents  described  above, 
the  FAA  has  determined  that  AD  action 
should  be  taken  to  prevent  airplane 
flight  control  jammings  caused  by 
objects  falling  through  the  cockpit  floor 
openings. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  Fairchild  Aircraft 
SA226  and  SA227  series  airplanes  of  the 
same  type  design,  the  proposed  AD 
would  require  installing  FOD  barriers  in 
the  floorboards  of  the  cockpit  between 
the  pedestal  and  floor  from  FS  79.38  to 
FS  88.06  and  on  the  outboard  forward 
edge  of  the  left-hand  and  right-hand 
cockpit  forward  floorboards  at  FS  79.38. 
Accomplishment  of  the  proposed  action 
would  be  in  accordance  with  Fairchild 
SB  226-53-012,  Fairchild  SB  227-53- 
005,  or  Fairchild  SB  CC7-53-002,  all 
Issued:  September  22, 1994.  as 
applicable. 

The  FAA  estimates  that  855  airplanes 
in  the  U.S.  registry  would  be  affected  by 
the  proposed  AD.  that  it  would  take 
approximately  4  workhours  per  airplane 
to  accomplish  the  proposed  action,  and 
that  the  average  labor  rate  is 
approximately  $60  an  hour.  Parts  cost 
approximately  $50  per  airplane.  Based 
on  these  figures,  the  total  cost  impact  of 
the  proposed  AD  on  U.S.  operators  is 
estimated  to  be  $247,950.  This  figure  is 
based  on  the  assumption  that  no 
affected  airplane  owner/operator  has 
incorporated  the  proposed  modification. 
Parts  have  not  been  distributed  to  any 
owner/operator  of  the  affected  airplanes. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 


on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  AD  to  read  as  follows: 

Fairchild  Aircraft:  Docket  No.  95-CE-Ol- 
AD. 

Applicability:  The  following  airplane 
models  and  serial  numbers,  certificated  in 
any  category: 


Model 


SA226-T  ... 
SA226-T(B) 
SA226-AT  . 
SA226-TC  . 
SA227-AT  . 
SA227-AC  . 
SA227-BC  . 
SA227-TT  . 


Serial  numbers 


All  serial 
All  serial 
All  serial 
All  serial 
All  serial 
All  serial 
All  serial 
All  serial 


numbers, 
numbers, 
numbers, 
numbers, 
numbers, 
numbers. 
numt)ers. 
numtjers. 
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Model 

Serial  numbers 

SA227-CC  

SA227-DC  

CC784  and  CC790 
through  CC863. 

DC784  and  DC790 
through  DC863. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  pertbrmance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (c)  of  this  AD  to 
request  approval  from  the  FAA.  This 
approval  may  address  either  no  action,  if  the 
current  configuration  eliminates  the  unsafe 
condition,  or  different  actions  necessary  to 
address  the  unsafe  condition  described  in 
this  AD.  Such  a  request  should  include  an 
assessment  of  the  effect  of  the  changed 
configuration  on  the  unsafe  condition 
addressed  by  this  AD.  In  no  case  does  the 
presence  of  any  modification,  alteration,  or 
repair  remove  any  airplane  from  the 
applicability  of  this  AD. 

Compliance:  Required  within  the  next  600 
hours  time-in-service  after  the  effective  date 
of  this  AD,  unless  already  accomplished. 

To  prevent  airplane  flight  control 
jammings  caused  by  objects  falling  through 
the  cockpit  floor  openings,  accomplish  the 
following: 

(a)  Install  foreign  object  damage  (FOD) 
barriers  in  the  floorboards  of  the  cockpit 
between  the  pedestal  and  floor  from  Fuselage 
Station  (FS)  79.38  to  FS  88.06  and  on  the 
outboard  forward  edge  of  the  left-hand  and 
right-hand  cockpit  forward  floorboards  at  FS 
79.38.  Accomplish  this  action  in  accordance 
with  the  ACCOMPLISHMENT 
INSTRUCTIONS  section  of  either  Fairchild 
Service  Bulletin  (SB)  226-53-012,  Fairchild 
SB  227-53-005,  or  Fairchild  SB  CC7-53-O02, 
all  Issued:  September  22, 1994,  as  applicable. 

(b)  Sp>ecial  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Airplane 
CerUfication  Office  (ACO),  FAA,  2601 
Meacham  Boulevard.  Fort  Worth,  Texas 
76193-0150.  The  request  shall  be  forwarded 
through  an  appropriate  FAA  Maintenance 
Inspector,  whajnay  add  comments  and  then 
send  it  to  the  Manager,  Fort  Worth  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Fort  Worth  ACO. 

(d)  All  persons  affected  by  this  directive 
may  obtain  copies  of  the  service  bulletins 
referred  to  herein  upon  request  to  Fairchild 
Aircraft,  P.O.  Box  790490,  San  Antonio. 
Texas  78279-0490:  or  may  examine  these 
service  bulletins  at  the  FAA,  Central  Region. 
Office  of  the  Assistant  Chief  >Jx>unsel,  Room 


1558,  601  E.  12th  Sfreet,  Kansas  Citv, 
Missouri  64106. 

Issued  in  Kansas  City,  Missouri,  on  )une  9, 
1995. 

Gerald  W.  Pierce, 

Acting  Manager.  Small  Airplane  Directorate, 
Aircraft  CerUfication  Service. 

|FR  Doc.  95-14637  Filed  6-14-95:  8:45  am) 
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14  CFR  Part  39 
[Docket  No.  94-ANE-S3] 

Airworthiness  Directives;  Teledyne 
Continental  Motors  and  Rolls-Royce, 
pic  O-200  Series  Reciprocating 
Engines 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  applicable  to  Teledyne 
Continental  Motors  (TCM)  O-200  series 
reciprocating  engines,  that  currently 
requires  resetting  engine  timing  to  24° 
Before  Top  Center  (BTC).  This  action 
would  return  to  the  28°  BTC  engine 
timing  for  those  engines  equipped  with 
improved  cylinders  that  have 
strengthened  heads.  This  action  would 
also  add  license-built  Rolls-Royce,  pic 
O-200  series  engines  to  the  AD's 
applicability  and  drop  the  TCM  O-200C 
model  which  never  went  into 
production.  This  proposal  is  prompted 
by  the  availability  of  improved 
cylinders.  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevent 
possible  cylinder  cracking  with 
subsequent  loss  of  engine  power. 
DATES:  Comments  must  be  received  by 
August  14, 1995. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Assistant  Chief 
Counsel.  Attention:  Rules  Docket  No. 
94-ANE-53,  12  New  England  Executive 
Park,  Burlington,  MA  01803-5299. 
Comments  may  be  inspected  at  this 
location  between  8:00  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Teledyne  Continental  Motors,  P.O.  Box 
90.  Mobile.  AL  36601;  telephone  (334) 
438-3411.  This  information  may  be 
examined  at  the  FAA.  New  England 
Region.  Office  of  the  Assistant  Chief 
Counsel,  12  New  England  Executive 
Park.  Burlington.  MA. 
FOR  FURTHER  INFORMATION  CONTACT:  Jerry 
Robinette.  Aerospace  Engineer.  Atlanta 


Aircraft  Certification  Office,  FAA.  Small 
Airplane  Directorate.  Campus  Building. 
1701  Columbia  Ave..  Suite  2-160. 
College  Park.  GA  30337-2748; 
telephone  (404)  305-7371,  fax  (404) 
305-7348. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  94-ANE-53."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  New  England  Region,  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  No.  94-ANE-53,  12  New 
England  Executive  Park.  Burlington.  MA 
01803-5299. 

Discussion 

On  June  9.  1977,  the  Federal  Aviation 
Administration  (FAA)  issued 
airworthiness  directive  (AD)  77-13-03, 
Amendment  39-2925  (42  FR  31770, 
June  23, 1977),  applicable  to  Teledyne 
Continental  Motors  (TCM)  O-200A,  O- 
200B,  and  O-200C  series  reciprocating 
engines,  to  require  resetting  engine 
timing  to  24°  Before  Top  Center  (BTC). 
That  action  was  prompted  by  reports  of 
cylinder  cracking.  Reduction  of  engine 
timing  reduced  cylinder  head  stress  and 
lowered  cylinder  head  temperature  for 
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any  given  cooling  air  flow,  thereby 
substantially  reducing  the  likelihood  of 
cylinder  head  problems.  Reducing 
engine  timing  results  in  a  power  loss  of 
approximately  1.5%  at  full  power 
during  an  engine  calibration  test.  That 
condition,  if  not  corrected,  could  result 
in  possible  cylinder  cracking  with 
subsequent  loss  of  engine  power. 

Since  the  issuance  of  that  AD,  TCM 
has  redesigned  the  cylinder  head  for 
additional  strength.  Cylinder,  Part 
Number  (P/N)  641917.  and  subsequent 
(higher)  numbers  (the  P/N  is  stamped  on 
the  cylinder  barrel  flange)  have  the 
strengthened  head.  Accordingly,  any  O- 
200A  or  B  engine  with  P/N  641917 
cylinders  or  any  combination  of  641917 
and  subsequent  (higher)  part  number 
cylinders  installed  can  return  the  timing 
to  28°  BTC.  Airworthiness  directive  77- 
13-03  applies  to  the  TCM  O-200C 
engine  as  well  as  the  O-200A  and  B 
engines;  since  there  was  never  a 
production  TCM  O-200C  engine  built, 
that  engine  model  has  been  dropped 
from  this  proposed  AD.  The  current  AD 
also  does  not  apply  to  the  Rolls-Royce, 
pic  0-200  series  engines  that  were  built 
under  a  licensing  agreement  with  TCM. 
Teledyne  Continental  Motors  now  has 
the  continuing  airworthiness 
responsibility  for  these  engines  and  they 
have  been  included  in  this  proposed 
AD. 

The  FAA  has  reviewed  and  approved 
the  technical  contents  of  TCM  Service 
Bulletin  (SB)  No.  SB94-8.  dated 
September  14,  1994,  that  list=:  the 
magneto  to  engine  timing  for  each  TCM 
engine  and  specifically  addresses  the  O- 
200A  and  B  engines  in  Note  5. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
supersede  AD  77-13-03  to  retain  the 
24°  BTC  engine  timing  for  engines  with 
cylinders  that  have  P/N  lower  than 
641917;  allow  the  return  to  28°  BTC 
engine  timing  for  those  engines  with 
cylinder  P/N  641917  and  subsequent 
(higher)  part  numbers,  restamp  the 
engine  data  plate  to  indicate  engine 
timing  of  28°  BTC:  adds  the  Rolls-Royce, 
pic  O-200A.  O-200B,  and  O-200C 
series  engines  to  the  AD's  applicability; 
and  drops  the  TCM  O-200C  series 
engines  from  the  AD's  applicability. 

The  FAA  estimates  that  23.500 
engines  installed  on  aircraft  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD.  that  it  would  take 
approximately  2  work  hours  per  engine 
to  accomplish  the  proposed  actions,  and 
that  the  average  labor  rate  is  $60  per 
work  hour.  This  AD  adds  no  additional 
requirements;  the  resetting  of  engine 
timing  for  engines  with  the  improved 


cylinders  is  option.  Therefore,  there 
would  be  no  cost  imposed  by  the 
proposed  actions.  However,  if  the 
timing  was  reset  on  all  applicable 
engines,  based  on  these  figures,  the  total 
cost  impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $2,820,000. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

S  39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-2925  (42  FR 
31770,  June  23. 1977)  and  by  adding  a 
new  airworthiness  directive  to  read  as 
follows: 

Teledyne  Continental  Motors  and  RoUs- 
Royce,  pic;  Docket  No.  94-ANE-53. 
Supersedes  AD  77-13-03.  Amendment 
39-2925. 


Applicability:  Teledyne  Continental 
Motors  (TCM)  Model  O-200A  and  O-200B 
and  Rolls-Royce,  pic.  Model  O-200A.  O- 
200B,  and  O-200C  reciprocating  engines. 
These  engines  are  installed  on  but  not 
limited  to  American  Champion  Models  7ECA 
and  402;  Cessna  Model  150, 15UA  through 
150M.  A150K  through  A150M;  Reims  Models 
F-150G  through  F-150M,  FA-150K  and  FA- 
150L;  and  Taylorcraft  Model  Fl9  aircraft. 

Note:  This  AD  applies  to  each  engine 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
engines  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (g)  to  request  approval 
from  the  FAA.  This  approval  may  address 
either  no  action,  if  the  current  configuration 
eliminates  the  unsafe  condition,  or  different 
actions  necessary  to  address  the  unsafe 
condition  described  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 
effect  of  the  changed  configuration  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  engine  from 
the  applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  possible  cylinder  cracking  with 
subsequent  loss  of  engine  power,  accomplish 
the  following: 

(a)  For  engines  that  have  one  or  more 
cylinders  with  part  numbers  (P/N)  lower  than 
641917,  within  the  next  50  hours  time  in 
service  (TIS)  after  the  effective  date  of  this 
airworthiness  directive  (AD),  reset  the  engine 
timing  to  24°  (+1°,  -  0°)  Before  Top  Center 
(BTC)  on  both  magnetos  in  accordance  with, 
the  magneto  to  engine  timing  procedure  for 
direct  drive  engines  in  TCM  Service  Bulletin 
(SB)  No.  SB94-8,  dated  September  14. 1994. 

(b)  For  engines  that  have  all  four  cylinders 
with  P/N  641917  or  higher,  the  engine  timing 
may  be  reset  to  28°  (±1°.  -  0°)  BTC  on  both 
magnetos  in  accordance  with  the  magneto 
engine  timing  procedure  for  direct  drive 
engines  in  TCM  SB  No.  SB94-8,  dated 
September  14, 1994. 

(c)  Subsequent  installation  of  cylinders 
must  be  of  the  P/N  listed  in  paragraph  (b)  of 
this  AD  to  retain  the  28°  BTC  timing. 

Note:  The  P/N  is  stamped  on  the  cylinder 
barrel  flange. 

(d)  This  AD  supersedes  AD  77-13-03. 

(e)  When  paragraph  (a)  is  accomplished, 
restamp  the  engine  data  plate  to  indicate 
magneto  timing  of  24°  BTC. 

(fl  When  paragraph  (b)  is  accomplished, 
restamp  the  engine  data  plate  T5  indicate 
magneto  timing  of  28°  BTC. 

(g)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Atlanta 
Aircraft  Certification  Office.  The  request 
should  be  forwarded  through  an  appropriate 
FAA  Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Atlanta  Aircraft  Certification  Office. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
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compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  Atlanta 
Aircraft  Certification  Office. 

(h)  Special  fiight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  aircraft  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Burlington,  Massachusetts,  on 
June  7, 1995. 
Ronald  L.  Vavniska, 
Acting  Manager.  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  95-14639  Filed  6-14-95;  8:45  am] 

BILUNG  COOE  4910-13-P 


14  CFR  Part  71 

[Airspace  Docket  No.  95-AWP-1«l 

Proposed  Establishment  of  Class  D 
Airspace  Area,  Chandler  Municipal 
Airport,  AZ 

AGENCY:  Federal  Aviation 
Administration  [FAA],  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
establish  a  Class  D  airspace  area  at 
Chandler  Municipal  Airport,  AZ.  The 
intent  of  this  proposal  is  to  provide 
adequate  airspace  for  instrument  flight 
rules  (IFR)  operations  at  Chandler 
Municipal  Airport,  Chandler,  AZ. 

DATES:  Comments  must  be  received  on 
or  before  July  31.  1995. 

ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration.  Attn: 
Manager,  System  Management  Branch, 
AWP-530,  Docket  No.  95-AWP-16.  Air 
Traffic  Division,  P.O.  Box  92007. 
Worldway  Postal  Center,  Los  Angeles, 
California,  90009. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel,  Western  Pacific  Region, 
Federal  Aviation  Administration,  Room 
6007. 15000  Aviation  Boulevard. 
Lawndale.  California.  90261. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  Office  of  the  Manager.  System 
Management  Branch.  Air  Traffic 
Division  at  the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Scott  Speer,  System  Management 
Specialist,  System  Management  Branch, 
AWP-530.  Air  Traffic  Division, 
Western-Pacific  Region,  Federal 
Aviation  Administration,  15000 
Aviation  Boulevard,  Lawndale, 
California  90261,  telephone  (310)  297- 
0010. 


SUPPt£MENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
parttcipate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Comments  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  the  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  95- 
AWP-16."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  System  Management 
Branch.  Air  Traffic  Division.  15000 
Aviation  Boulevard,  Lawdale,  California 
90261.  both  before  and  after  the  closing 
date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  wrill  be  filed  in  the 
docket. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration.  System 
Management  Branch.  P.O.  Box  92007. 
Worldway  Postal  Center,  Los  Angeles, 
California  90009.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2A,  which 
describes  the  application  procedures. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71) 
by  establishing  a  Class  D  airspace  area 
to  Chandler  Municipal  Airport.  AZ.  The 
intended  effect  of  this  proposal  is  to 
provide  adequate  Class  D  airspace  for 


aircraft  executing  instrument  approach 
procedures  at  Chandler  Municipal 
Airport.  Chandler,  AZ.  Class  D  airspace 
designations  are  published  in  paragraph 
5000  of  FAA  Order  7400.9B.  dated  July 
18,  1994,  and  effective  September  16, 
1994,  which  is  incorporated  by 
reference  in  14  CFR  71.1.  The  Class  D 
airspace  designation  listed  in  this 
document  would  be  published 
subsequently  in  this  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore,  this  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  10034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the    - 
authority  delegated  to  me,  the  Federal 
Aviation  Administration  proposes  to 
amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  40103,  40113,  40120: 
E.O.  10854,  24  FR  9565.  3  CFR,  1959-1963 
Comp.,  p.  389;  49  U.S.C  106(g);  14  CFR 
11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9B,  Airspace 
Designations  and  Reporting  Points, 
dated  July  18, 1994,  and  effective 
September  16,  1994.  is  amended 
follows: 

Paragraph  5000    Class  D  Airspace 


AWP  AZ  D  Chandler  Municipal  Airport.  AZ 

(New) 

Chandler  Municipal  Airport.  AZ 

(Lat.  33°16'09"N,  long.  111°48'40"W} 
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That  airspace  extending  upward  from  the 
surface  to  and  including  3700  feet  MSL 
within  a  4-mile  radius  of  Chandler  Municipal 
Airport,  excluding  the  portion  within  the 
Chandler  Williams-Gateway  Airport,  AZ. 
Class  D  airspace  area.  The  Class  D  airspace 
area  is  effective  during  the  specific  dates  and 
times  established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
AirfHjrt/Facility  Directory. 
***** 

Issued  in  Los  Angeles,  California,  on  June 
5. 1995. 

Dennis  T.  Koehler, 
Acting  Manager.  Air  Traffic  Division, 
Western-Pacific  Region. 
(FR  Doc.  95-14651  Filed  6-14-95;  8:45  am] 
BILUNO  COOe  4»10-13-M 


14CFRPart71 

[Airspace  Docket  No.  92-ASW-35] 

Proposed  Establishment  of  Class  E 
Airspace;  Osceola,  AR 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
establish  Class  E  airspace  extending 
upward  from  700  feet  above  ground 
level  (AGL)  at  Osceola  Municipal 
Airport.  Osceola,  AR.  The  development 
of  a  new  nondirectional  radio  beacon 
(NDB)  standard  instrument  approach 
procedure  (SIAP)  to  Runway  (RWY)  19 
has  made  this  proposal  necessary.  The 
intended  effect  of  this  proposal  is  to 
provide  adequate  controlled  airspace  to 
contain  Instrument  Flight  Rules  (IFR) 
operations  at  Osceola,  AR. 
DATES:  Comments  must  be  received  on 
or  before  August  1.  1995. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to  Manager, 
System  Management  Branch,  Air  Traffic 
Division,  Federal  Aviation 
Administration.  Southwest  Region, 
Docket  No.  92-ASW-35.  Fort  Worth,  TX 
76193-0530.  The  official  docket  may  be 
examined  in  the  Office  of  the  Assistant 
Chief  Counsel,  Federal  Aviation 
Administration,  Southwest  Region,  2601 
Meacham  Boulevard,  Fort  Worth,  TX, 
between  9:00  AM  and  3:00  FM,  Monday 
through  Friday,  except  Federal  holidays. 
An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  System  Management  Branch,  Air 
Traffic  Division,  Federal  Aviation 
Administration,  Sowthwest  Region, 
2601  Meacham  Boulevard,  Fort  Worth. 
TX. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donald  J.  Day,  System  Management 
Branch,  Air  Traffic  Division,  Federal 


Aviation  Administration,  Forth  Worth, 
TX  76193-0530;  telephone:  (817)  222- 
5593. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  under  the  caption  ADDRESSES. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit,  with  those 
comments,  a  self-addressed,  stamped, 
postcard  containing  the  following 
statement:  "Comments  to  Airspace 
Docket  No.  92-ASW-35."  The  postcard 
will  be  date  and  time  stamped  and 
returned  to  the  commenter.  All 
communications  received  on  or  before 
the  specified  closing  date  for  comments 
will  be  considered  before  taking  action 
on  the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Office  of  the 
Assistant  Chief  Counsel,  Federal 
Aviation  Administration,  Southwest 
Region,  2601  Meacham  Boulevard,  Fort 
Worth,  TX,  both  before  and  after  the 
closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  be  filed  in  the 
docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  System 
Management  Branch,  Air  Traffic 
Division,  Federal  Aviation 
Administration,  Fort  Worth,  TX  76193- 
0530.  Communications  must  identify 
the  notice  number  of  this  NPRM. 
Persons  interested  in  being  placed  on  a 
mailing  list  for  future  NPRM's  should 
also  request  a  copy  of  Advisory  Circular 
No.  11-2A  that  describes  the 
application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 


establish  Class  E  airspace,  controlled 
airspace  extending  upward  from  700 
feet  AGL,  a  transition  area,  at  Osceola 
Municipal  Airport,  Osceola,  AR.  The 
development  of  a  NDB  RWY  19  SIAP 
has  made  this  proposal  necessary. 
Designated  airspace  extending  upward 
from  700  feet  above  the  ground  (AGL)  is 
now  Class  E  airspace.  The  intended 
effect  of  this  proposal  is  to  provide 
adequate  Class  E  airspace  for  aircraft 
executing  the  NDB  RWY  19  SL\P  as 
well  as  to  provide  adequate  Class  E 
airspace  for  departing  aircraft  at  Osceola 
Municipal  Airport,  Osceola,  AR. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Designated  Class  E  airspace 
areas  extending  upward  from  700  feet  or 
more  above  ground  level  are  published 
in  Paragraph  6005  of  FAA  Order 
7400.9B  dated  July  18,  1994,  and 
effective  September  16, 1994,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  would  be 
published  subsequently  in  the  order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  that  need  frequent  and 
routine  amendments  to  keep  them 
operationally  current.  It,  therefore — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule  "  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  40103,  40113,  40120; 
E.O.  10854,  24  FR  9565.  3  CFR,  1959-1963 
Comp.,  p.  389;  49  U.S.C.  106(g);  14  CFR 
11.69. 
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§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9B,  Airspace 
Designations  and  Reporting  Points, 
dated  July  18,  1994,  and  effective 
September  16,  1994,  is  amended  as 
follows: 

Paragraph  6005    Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth 

***** 

ASW  TX  E5  Osceola,  AR  [New] 

Osceola  Municipal  Airport,  AR 

(lat.  35''41'28"  N..  long.  090"'00'36"  W.) 

Osceola  NDB 

(lat.  35°41'34"  N.,  long.  090°00'47"  W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.4-mile 
radius  of  Osceola  Municipal  Airport  and 
within  8  miles  west  and  4  miles  east  of  the 
021°  bearing  from  the  Osceola  NDB  to  9.9 
miles. 
***** 

Issued  in  Fort  Worth.  TX  on  June  5,  1995. 
Helen  Fabian  Parke. 
Manager,  Air  Traffic  Division,  Southwest 
Region. 
IFR  Doc.  95-14652  Filed  6-14-95;  8:45  am] 

BILUNG  CODE  491fr-13-M 


14  CFR  Part  73 

[Airspace  Docket  No.  93-AWP-8] 

Proposed  Modification  of  Restricted 
Areas  R-2303A  and  R-2303B,  and 
Establishment  of  R-2303C,  Fort 
Huachuca,  AZ 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Supplemental  notice  of 
proposed  rulemaking  (SNPRM). 

SUMMARY:  This  supplemental  notice 
proposes  to  amend  special  use  airspace 
at  Fort  Huachuca,  AZ,  as  proposed  in  a 
prior  notice  of  proposed  rulemaking 
(NPRM).  In  the  NPRM.  the  FAA 
proposed  to  amend  Restricted  Area  R- 
2303A  to  exclude  the  Fort  Huachuca/ 
Libby  AAF/Sierra  Vista  Municipal 
Airport  from  the  restricted  area  and 
provide  airspace  for  visual  fiight  rules 
(VFR)  access  to  the  airport  when  R- 
2303A  is  in  use.  Based  upon  comments 
received  in  response  to  the  NPRM  the 
FAA  is  considering  increasing  the 
airport  exclusion  and  VFR  access  to  the 
airport  by  increasing  the  ceiling  from 
1 .500  feet  above  ground  level  (AGL)  to 
7.000  feet  mean  sea  level  (MSL)  (2.284 
AGL).  These  changes  are  proposed  to 
accommodate  increased  training 
requirements  and  to  return  unneeded 
special  use  airspace  to  the  National 
Airspace  System  (NAS). 


DATES:  Comments  must  be  received  on 
or  before  June  30,  1995. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager,  Air 
Traffic  Division.  AWP-500,  Docket  No. 
93-AWP-8,  Federal  Aviation 
Administration,  P.O.  Box  92007. 
Worldway  Postal  Center.  Los  Angeles, 
CA  90009. 

The  official  docket  may  be  examined 
in  the  Rules  Docket,  Office  of  the  Chief 
Counsel,  Room  916,  800  Independence 
Avenue,  SW.,  Washington,  DC, 
weekdays,  except  Federal  holidays, 
between  8:30  a.m.  and  5:00  p.m. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  R.  Robinson,  Military  Operations 
Program  Office  (ATM-420).  Office  of 
Air  Traffic  System  Management,  Federal 
Aviation  Administration.  800 
Independence  Avenue.  SW., 
Washington,  D.C.  20591;  telephone: 
(202) 493-4050. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic,  and 
energy-related  aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  93- 
AWP-8."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  Send  comments  on 
environmental  and  land  use  aspects  to: 
Commander,  U.S.  Army  Garrison,  Attn: 
Mr.  John  Murray  ATZS'-EHB,  Fort 
Huachuca,  AZ  85613-6000.  All 
communications  received  on  or  before 
the  specified  closing  date  for  comments 
will  be  considered  before  taking  action 
on  the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Rules  Docket 
both  before  and  after  the  closing  date  for 


comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availabilify  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Supplemental  Notice  of  Proposed 
Rulemaking  (SNPRM)  by  submitting  a 
request  to  the  Federal  Aviation 
Administration,  Office  of  Public  Affairs, 
Attention:  Public  Inquiry  Center,  APA- 
220,  800  Independence  Avenue,  SW.. 
Washington,  DC  20591.  or  by  calling 
(202)  267-3485.  Communications  must 
identify  the  notice  number  of  this 
SNPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2A.  which 
describes  the  application  procedure. 

Background 

The  FAA  previously  published  an 
NPRM  proposing  to  amend  R-2303B  by 
relocating  the  northern  boundary  3 
miles  south  of  its  existing  position.  This 
would  better  accommodate  hang  gliding 
activity  that  takes  place  just  outside  of 
the  northwest  comer  of  existing  R- 
2303B.  R-2303B  would  also  be 
subdivided  to  designate  the 
southeastern  section  as  a  separate 
restricted  area.  R-2303C.  This  NPRM 
also  proposed  to  lower  the  floor  of  R- 
2303B  from  15,000  feet  MSL  to  8,000 
feet  MSL,  excluding  that  airspace  within 
R-2303A  when  activated,  in  order  to 
accommodate  unmanned  aerial  vehicle 
training  profiles.  This  amendment  of  R- 
2303B  prevents  the  airspace  between 
8,000  and  15.000  feet  within  the  lateral 
confines  of  R-2303A  from 
simultaneously  being  reflected  in  both 
restricted  areas,  R-2303A  and  R-2303B. 
The  ceiling  of  R-«303B  would  be 
lowered  from  FL  450  to  FL  300.  The 
U.S.  Army  has  determined  that  there  is 
no  longer  a  requirement  for  restricted 
airspace  above  FL  300.  therefore,  that 
airspace  would  be  returned  to  the  NAS. 
Lastly,  the  times  of  designation  for  R- 
2303A  and  R-2303B  would  be  reduced 
from  "Monday-Saturday,  0700-1600 
local  time;  other  times  by  NOT  AM  at 
least  24  hours  in  advance,"  to 
"Monday-Friday,  0700-1600  local  time; 
other  times  by  NOT  AM  at  least  24  hours 
in  advance." 

Activation  of  R-2303C  would  be 
intermittent  by  NOT  AM  at  least  24 
hours  in  advance.  Designation  of  R- 
2303C  is  proposed  to  accommodate 
hang  gliding  activities  that  occur  just 
outside  of  the  southeastern  comer  of 
existing  R-2303B. 


THE  PAPER  4ND  : NK  USED  IN 
PULiCATiON  MAY  AFFECT  THE 
THE  MICROFCaM  EDITION. 


THE  OR IGINAL 
QUALITY  OF 
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The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  73  of  the  Federal 
Aviation  Regulations  (14  CFR  part  73)  to 
amend  R-2303A,  R-2303B,  and 
estabUsh  R-2303C  at  Fort  Huachuca, 
AZ.  The  FAA  published  an  earlier 
NPRM  concerning  these  restricted  areas 
on  July  21, 1994  (59  FR  37188).  As  a 
result  of  comments  received  in  response 
to  the  NPRM.  the  FAA  is  considering 
increasing  the  ceiling  of  the  airport 
exclusion  and  VFR  access  corridor  at 
the  Libby  AAF/Sierra  Vista  Municipal 
Airport.  R-2303A  would  be  amended  to 
exclude  from  the  restricted  area  the 
airspace  from  the  surface  to  7,000  feet 
MSL,  within  a  3-nautical-mile  radius  of 
the  Fort  Huachuca/Libby  AAF/Sierra 
Vista  Municipal  Airport.  The  airspace 
from  the  surface  to  7.000  feet  MSL 
within  1-nautical-mile  either  side  of 
U.S.  Highway  90  would  also  be 
excluded.  This  would  provide  VFR 
access  to  the  airport  when  R-2303A  is 
in  use.  Comments  received  in  response 
to  the  NPRM  and  this  SNPRM  will  be 
addressed  in  the  final  disposition  of  the 
rule.  The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datimi  83.  Section  73.23  of  part  73  of 
the  Federal  Aviation  Regulations  was 
republished  in  FAA  Order  7400.8B 
dated  March  9, 1994. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore — (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  imder  DOT  Regulatory  PoUcies 
and  Procedures  (44  FR  11034;  February 
26,  1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

Environmental  Review 

An  environmental  review  of  the 
proposal  will  be  conducted  by  the  U.S. 
Army  and  the  FAA  prior  to  an  FAA 
final  decision  on  the  proposal.  The 
results  of  the  review  will  be  addressed 
in  any  subsequent  rulemaking  action. 

List  of  Subjects  in  14  CFR  Part  73 

Airspace,  Navigation  (air). 


The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  73  as 
proposed  in  the  Federal  Register  on  July 
21.  1994,  (59  FR  37188;  July  21.  1994) 
as  follows: 

PART  73— {AMENDED] 

1.  The  authority  citation  for  part  73  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  40103.  40113.  40120; 
E.O.  10854,  24  FR  9565.  3  CFR.  1959-1963 
Comp..  p.  389;  49  U.S.C.  106(g);  14  CFR 
11.69. 

2.  Section  73.23  is  amended  as 
follows: 

§73^    [Amended] 

R-2303A  Fort  Huachuca,  AZ  (Revised) 

Boundaries.  Beginning  at  lat.  31''40'40"  N.. 
long.  110''11'02"  W.;  to  lat.  31''34'00"  N.. 
long.  110*08'32"  W.;  to  lat.  31''34'00"  N.. 
long.  110°22'02"  W.;  to  lat.  31°33'00"  N.. 
long.  110''23'02"  W.;  to  lat.  31°29'00"  N.. 
long.  110''23'02"  W.;  to  lat.  31°29'00"  N.. 
long.  110''41'32"  W.;  to  lat.  31°34'00"  N.. 
long.  110°43'32"  W.;  to  lat.  31*38'30"  N.. 
long.  110''42'02"  W.;  to  lat.  31"'38'30"  N.. 
long.  110'39'32"  W.;  to  lat.  31''41'00"  N.. 
long.  110''33'32"  W.;  to  lat.  31''41'00"  N., 
long.  110''12'02"  W.;  to  the  point  of 
beginning. 
Altitudes.  Surface  to  15,000  feet  MSL, 
excluding  the  airspace  from  the  surface  to 
7,000  feet  MSL  within  a  3-nautical-mile 
radius  of  the  Fort  Huachuca/Libby  AAF/ 
Sierra  Vista  Municipal  Airport,  AZ,  and 
excluding  the  airspace  from  the  surface  to 
7,000  feet  MSL  within  1-nautical-mile 
either  side  of  U.S.  Highway  90. 
Time  of  designation.  Monday-Friday.  0700- 
1600  local  time;  other  times  by  NOT  AM  at 
least  24  hours  in  advance. 
Controlling  agency.  FAA,  Albuquerque 

ARTCC. 
Using  agency.  U.S.  Army  Intelligence  Center. 

Fort  Huachuca.  AZ. 
R-2303B  Fort  Huachuca.  AZ  (Revisedl 
Boundaries.  Beginning  at  lat.  31°45'00"  N.. 
long.  110''20'02"  W.;  to  lat.  31''41'00"N.. 
long.  110°12'02"  W.;  to  lat.  31"'40'40"  N.. 
long.  110°11'02"  W.;  to  lat.  31°34'00"  N.. 
long.  110''08'32"  W.;  to  lat.  31"'34'00"  N., 
long.  110''22'02"  W.;  to  lat.  31''33'00"  N., 
long.  110"'23'02"  W.;  to  lat.  31''29'00"  N.. 
long.  110''23'02"  W.;  to  lat.  31''29'00"  N.. 
long.  110°25'02"  W.;  to  lat.  31''24'00"  N.. 
long.  110"'25'02"  W.;  to  lat.  31"'24'00"  N.. 
long.  110''45'02"  W.;  to  lat.  31°45'0O"  N.. 
long.  110''45'52"  W.;  to  the  point  of 
beginning. 
Altitudes.  8.000  feet  MSL  to  FL  300. 
excluding  that  airspace  within  R-2303A 
when  activated. 
Time  of  designation.  Monday-Friday.  0700- 
1600  local  time;  other  times  by  NOT  AM  at 
least  24  hours  in  advance. 
Controlling  agency.  FAA.  Albuquerque 

ARTCC. 
Using  agency,  U.S.  Army  Intelligence  Center, 
Fort  Huachuca,  AZ. 


R-2303C  Fort  Huachuca,  AZ  [New] 

Boundaries.  Beginning  at  lat.  31°35'00"  N., 
long.  110''00'02"  W.;  to  lat.  31°24'00"  N., 
long.  110''00'02"  W.;  to  lat.  31''24'00"  N., 
long.  110°25'02"  W.;  to  lat.  31029'00"  N., 
long.  110''25'02"  W.;  to  lat.  31''29'00"  N., 
long.  110°23'02"  W.;  to  lat.  31''33'00"  N., 
long.  110°23'02"  W.;  to  lat.  31''34'00"  N., 
long.  110''22'02"  W.;  to  lat.  31''34'00"  N., 
long.  110*'08'32"  W.;  to  lat.  31°40'40"  N., 
long.  110''11'02"  W.;  to  the  point  of 
beginning. 

Altitudes.  15,000  feet  MSL  to  FL  300. 

Time  of  designation.  Intermittent  by  NOT  AM 
at  least  24  hours  in  advance. 

Controlling  agency.  FAA,  Albuquerque 
ARTCC.  Using  agency.  U.S.  Army 
Intelligence  Center,  Fort  Huachuca,  AZ. 
Issued  in  Washington.  DC,  on  )une  7, 1995. 

Harold  W.  Becker, 

Manager,  Airspace — Rules  and  Aeronautical 

Information  Division. 

(FR  Doc.  95-14653  Filed  6-14-95;  8:45  am) 

WLLMO  CODE  4910-13-U 


14  CFR  Part  73 

[Airspace  Docket  No.  94-ASO-18] 

Proposed  Establishment  of  Restricted 
Areas,  Camp  Lejeune,  NC 

agency:  Federal  Aviation 

Administration  (FAA).  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  the 
establishment  of  restricted  areas  at 
Camp  Lejeune,  NC.  The  United  States 
Marine  Corps  (USMC)  has  determined 
that  the  existing  ranges  at  Camp  Lejeune 
are  inadequate  to  meet  both  current  and 
projected  Marine  Corps  training 
requirements.  The  proposed  restricted 
areas  would  accommodate  an  expansion 
of  the  Camp  Lejeime  facilities  to 
improve  range  training  capabilities. 
DATES:  Comments  must  be  received  on 
or  before  July  31, 1995. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager,  Air 
Traffic  Division,  ASO-500,  Docket  No. 
94-ASO-18,  Federal  Aviation 
Administration,  P.O.  Box  20636, 
Atlanta.  GA  30320. 

The  official  docket  may  be  examined 
in  the  Rules  Docket,  Office  of  the  Chief 
Coimsel,  Room  916,  800  Independence 
Avenue  SW.,  Washington,  DC, 
weekdays,  except  Federal  holidays, 
between  8:30  a.m.  and  5  p.m. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Gallant,  Military  Operations  Program 
Office  (ATM-420),  Office  of  Air  Traffic 
System  Management,  Federal  Aviation 
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Administration,  800  Independence 
Avenue  SW.,  Washington,  DC  20591; 
telephone:  (202)  267-9361. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  94- 
ASO-18."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  Send  comments  on 
environmental  and  land-use  aspects  to: 
Commanding  General,  Operations, 
MCAS,  PSC  Box  8011,  Cherry  Point,  NC 
28533,  ATTN:  Lt.  Col.  Clark.  All 
communications  received  on  or  before 
the  specified  closing  date  for  comments 
will  be  considered  before  taking  action 
on  the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Rules  Docket 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  Public  Inquiry 
Center,  APA-220,  800  Independence 
Avenue  SW..  Washington,  DC  20591,  or 
by  calling  (202)  267-3485. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A,  which  describes  the  application 
procedure. 


The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  73  of  the  Federal 
Aviation  Regulations  (14  CFR  part  73)  to 
establish  restricted  areas  at  Camp 
Lejeune,  NC.  The  USMC  requested  that 
the  FAA  establish  these  restricted  areas 
because  the  existing  facilities  at  Camp 
Lejeune  do  not  have  adequate  firing 
ranges,  maneuver  areas,  and  impact 
areas  to  accommodate  the  expanded, 
complex  training  requirements  that  have 
evolved  over  the  years.  These 
documented  range  shortfalls  preclude 
Camp  Lejeune  from  satisfying  a  number 
of  basic  Fleet  Marine  Force  training 
requirements,  forcing  the  USMC  to 
conduct  periodic,  multi-million  dollar 
deployments  of  personnel  and 
equipment  to  other  locations  to 
complete  essential  training  events.  The 
proposed  restricted  areas  are  necessary 
to  accommodate  the  training  facilities  at 
Camp  Lejeune.  The  proposed  restricted 
areas  would  be  designated  over  a 
Government-purchased  tract  of  land 
contiguous  to  Camp  Lejeune,  known  as 
the  Greater  Sandy  Run  Area.  The 
restricted  areas,  designated  R-5303  and 
R-5304,  would  extend  from  the  surface 
up  to  but  not  including  Flight  Level  (FL) 
180.  R-5303  and  R-5304  would  each  be 
subdivided  vertically  into  three  sections 
(A,  B,  and  C)  to  facilitate  the  real-time 
activation  of  the  restricted  areas,  and  to 
enable  release  of  the  airspace  to 
accommodate  nonparticipating  air 
traffic.  These  subdivisions  would  be 
configured  as  follows:  R-5303A  and  R- 
5304A  would  extend  ft-om  the  surface  to 
but  not  including  7,000  feet  MSL;  R- 
5303B  and  R-5304B  would  extend  ft-om 
7,000  feet  MSL  to  but  not  including 
10,000  feet  MSL;  and  R-5303C  and  R- 
5304C  would  extend  ft-om  10,000  feet 
MSL  to  but  not  including  FL  180.  The 
activities  to  be  conducted  in  the 
restricted  areas  would  include  the  firing 
of  various  surface  weapons  and  air- 
delivered  ordnance.  Aerial  ordnance 
delivery  would  be  limited  to  helicopters 
only.  Most  training  activities  would  be 
conducted  in  the  lowest  portion  of  the 
restricted  areas  (i.e..  R-5303A  and  R- 
5304A.  below  7.000  feet  MSL).  The 
proposed  time  of  designation  for  R- 
5303A  and  R-5304A  would  be  0600  to 
1800  local  time,  Monday  through 
Friday;  with  a  provision  for  activation  at 
other  times  by  a  Notice  To  Airmen 
(NOT AM)  at  least  6  hours  in  advance. 
R-5303B,  R-5303C,  R-5304B,  and  R- 
5304C  would  be  activated  by  NOTAM  at 
least  6  hours  in  advance  when  required 
for  training.  It  is  estimated  that  the 
highest  altitude  strata  of  the  restricted 
areas  would  be  required  approximately 
10  percent  of  the  time.  An  estimated  75 


percent  of  the  total  training  activities 
would  take  place  during  daylight  hours. 
On  a  yearly  basis,  it  is  projected  that  the 
restricted  areas  would  be  used  on  30-  to 
40-week  nights.  Training  would  also  be 
conducted  on  30-  to  40-weekend  days, 
which  may  include  additional  night- 
time operations.  Peak  firing  periods  are 
expected  to  occur  between  the  hours  of 
0800-1600,  Tuesday,  Wednesday,  and 
Thursday;  with  March  through  October 
projected  as  the  peak  firing  months.  The 
proposed  restricted  areas  were 
configured  to  maximize  training 
flexibility,  and  to  facilitate  the 
activation  of  only  those  portions  of  the 
restricted  areas  actually  needed  for 
training  operations.  The  proposed 
restricted  areas  would  affect  the 
utilization  of  the  segment  of  V-139 
between  Wilmington,  NC  (ILM)  and 
IMew  Bern,  NC  (EWN).  In  order  to 
minimize  the  affect  on  air  traffic 
utilizing  V-139,  the  restricted  areas 
would  be  subject  to  real-time  activation 
procedures.  The  lowest  subareas  (R- 
5303A  and  R-5304A,  extending  from 
the  surface  to  but  not  including  7,000 
feet  MSL)  would  be  the  most  frequently 
used  portions  of  the  restricted  areas. 
Normally,  V-139  above  7.000  feet  MSL 
would  remain  available  for  transit  by 
nonparticipating  aircraft.  Procedures  for 
real-time  use  of  the  restricted  areas 
would  be  specified  in  a  joint-use  letter 
of  procedure  (LOP)  between  the  using 
agency  and  the  appropriate  ATC 
facilities.  The  LOP  also  would  include 
provisions  to  give  ATC  priority  for  use 
of  the  areas  when  necessary  during 
periods  of  severe  weather,  or  other 
emergency  situations.  The  coordinates 
for  this  airspace  docket  are  based  on 
North  American  Datum  83.  Section 
73.53  of  part  73  of  the  Federal  Aviation 
Regulations  was  republished  in  FAA 
Order  7400.8B  dated  March  9,  1994. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore — (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26,  1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
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under  the  criteria  of  the  Regulatory 
FlexibiUty  Act. 

Environmental  Review 

This  proposal  will  be  subjected  to 
appropriate  environmental  impact 
analysis  by  the  proponent  and  the  FAA 
prior  to  any  FAA  final  regulatory  action. 

List  of  Subjects  in  14  CFR  Part  73 

Airspace,  Navigation  (air). 
The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  73  as 
follows: 

PART  73— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  73  continues  to  read  as  follows: 

Authority:  49  U.S.C.  40103,  40113,  40120, 
E  O.  10854,  24  PR  9565.  3  CFR.  1959-1963 
Comp.,  p.  389;  49  U.S.C  106(g);  14  CFR 
11.69. 

§73.53    [Amended] 

2.  Section  73.53  is  amended  as 
follows: 

R-5303A  Camp  Lejeune.  NC  (New) 
Boundaries.  Beginning  at  lat.  34°41'40"  N.. 
long.  77"'33'09"  W.;  to  lat.  34°39'16"  N., 
long.  77''28'31"  W.;  to  lat.  34''36'51"  N.. 
long.  77''29'01"  W.;  to  lat.  34"'36'13"  N., 
long.  77"'31'51"  W.;  to  lat.  34"'37'03"  N., 
long.  77°35'25"  W.;  to  lat.  34»38'49"  N.. 
long.  77'>37'31"  W.;  to  point  of 
beginning. 
Designated  altitudes.  Surface  to  but  not 
including  7,000  feet  MSL,  excluding  the 
airspace  1,500  feet  AGL  and  below  within 
a  3NM  radius  of  Sky  Manor  Airport. 
Time  of  designation.  0600-1800  Monday- 
Friday;  other  times  by  NOTAM  at  least  6 
hours  in  advance. 
Controlling  agency.  IISMC,  Cherry  Point 

Approach  Control. 
Using  agency.  USMC,  Commanding  General, 
U.S.  Marine  Corps  Air  Station,  Cherry 
Point.  NC. 

R-5303B  Camp  Lejeune,  NC  (New] 
Boundaries.  Beginning  at  lat.  34°41'40"  N.. 
long.  77''33'09"  W.;  to  lat.  34»39'16"  N., 
long.  77'28'31"  W.;  to  lat.  34''36'51"  N.. 
long.  77°29'01"  W.;  to  lat.  34''36'13"  N., 
long.  77"'31'51"  W.;  to  lat.  34''37'03"  N.. 
long.  77''35'25"  W.;  to  lat.  34°38'49"  N.. 
long.  77''37'31"  W.;  to  point  of 
beginning. 
Designated  altitudes.  7,000  feet  MSL  to  but 

not  including  10.000  feet  MSL. 
Time  of  designation.  By  NOTAM  at  least  6 

hours  in  advance. 
Controlling  agency.  USMC.  Cherry  Point 

Approach  Control. 
Using  agency.  USMC.  Commanding  General. 
U.S.  Marine  Corps  Air  Station.  Cherry 
Point.  NC. 


R-5303C  Camp  Lejeune,  NC  (New) 
Boundaries.  Beginning  at  lat.  34''41'40"  N., 
long.  7r'33'09"  W.;  to  lat.  34»39'16"  N., 
long.  77''28'31"  W.;  to  lat.  34''36'51"  N., 
long.  7T29'Q\"  W'.;  to  lat.  34»36'13"  N., 
long.  77<'31'51"  W.;  to  lat.  34»37'03"  N.. 
long.  77»35'25"  W.;  to  lat.  34"38'49"  N., 
long.  77''37'31"  W.;  to  point  of 
beginning. 
Designated  altitudes.  10.000  feet  MSL  to  but 

not  including  FL  180. 
Time  of  designation.  By  NOTAM  at  least  6 

hours  in  advance. 
Controlling  agency.  FAA,  Washington 

ARTCC. 
Using  agency.  USMC.  Commanding  General. 
U.S.  Marine  Corps  Air  Station,  Cherry 
Point,  NC. 

R-5304A  Camp  Lefeune,  NC  (New) 
Boundaries.  Beginning  at  lat.  34''37'03"N.. 
long.  77''35'25"  W.;  to  lat.  34°36'13"  N., 
long.  77''31'51"  W.;  to  lat.  34'36'51"  N., 
long.  77''29'01"  W.;  to  lat.  34'32'16"  N., 
long.  77''30'13"  W.;  to  lat.  34''29'43  "  N., 
long.  7r33'15"  W.;  to  lat.  34-32'42"  N.. 
long.  77''34'54"  W.;  to  point  of 
beginning. 
Designated  altitudes.  Surface  to  but  not 
including  7.000  feet  MSL,  excluding  the 
airspace  1,500  feet  AGL  and  below  within 
a  3NM  radius  of  Holly  Ridge  airport. 
Time  of  designation.  0600-1800,  Monday- 
Friday;  other  times  by  NOTAM  at  least  6 
hours  in  advance. 
Controlling  agency.  USMC,  Cherry  Point 

Approach  Control. 
Using  agency.  USMC.  Commanding  General, 
U.S.  Marine  Corps  Air  Station,  Cherry 
Point,  NC. 

R-5304B  Camp  Lejeune.  NC  (New) 
Boundaries.  Beginning  at  lat.  34°37'03"  N., 
long.  77°35'25"  W.;  to  lat.  34''36'13"  N., 
long.  7r31'51"  W.;  to  lat.  34'36'51"  N., 
long.  77"'29'01"  W.;  to  lat.  34''32'16"  N., 
long.  77'30'13"  W.;  to  lat.  34''29'43"  N., 
long.  77''33'15"  W.;  to  lat.  34"'32'42"  N.. 
long.  77"34'54"  W.;  to  point  of 
beginning. 
Designated  altitudes.  7,000  feet  MSL  to  but 

not  including  10.000  feet  MSL. 
Time  of  designation.  By  NOTAM  at  least  6 

hours  in  advance. 
Controlling  agency.  USMC,  Cherry  Point 

Approach  Control. 
Using  agency.  USMC,  Commanding  General, 
U.S.  Marine  Corps  Air  Station,  Cherry 
Point,  NC. 

R-5304C  Camp  Ujeune,  NC  (Newl 

Boundaries.  Beginning  at  lat.  34»37'03"  N., 
long.  77°35'25"  W.;  to  lat.  34''36'13"  N., 
long.  77»31'51"  W.;  to  lat.  34''36'51"  N., 
long.  77°29'01"  W.;  to  lat.  34''32'16"  N., 
long.  77''30'13"  W.;  to  lat.  34"'29'43"  N.. 
long.  77''33'15"  W.;  to  lat.  34''32'42"  N.. 
long.  77°34'54"  W.;  to  point  of 
beginning. 

Designated  altitudes.  10,000  feet  MSL  to  but 
not  including  FL  180. 

Time  of  designation.  By  NOTAM  at  least  6 
hours  in  advance. 

Controlling  agency.  FAA,  Washington 
ARTCC. 


Using  agency.  USMC,  Commanding  General, 
U.S.  Marine  Corps  Air  Station.  Cherry 
Point,  NC. 
Issued  in  Washington,  DC,  on  lune  7. 1995. 

Harold  W.  Becker. 

Manager.  Aitspace-Rules  and  Aeronautical 

Information  Division. 

IFR  Doc.  95-14656  Filed  6-14-95;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Parts  141  and  388 
[Docket  No.  RM9&-9-000] 

Real-Time  Information  Networks;  Order 
on  Motions  for  Extension  of  Time  for 
Filing  Preliminary  Comments 

May  26. 1995. 

agency:  Federal  Energy  Regulatory 

Commission,  DOE. 

ACTION:  Order  on  motions  for  extension 

of  time  for  filing  preliminary  comments. 

summary:  On  March  29,  1995.  the 
Federal  Energy  Regulatory  Commission 
issued  a  notice  of  technical  conference 
and  request  for  comments  (60  FR  17726, 
Apr.  7. 1995)  to  announce  a  technical 
conference  to  be  scheduled  at  a  later 
date,  and.  in  preparation  for  that 
conference,  to  request  comments  on: 
Whether  real-time  information  networks 
(RINS)  or  some  other  option  is  the  best 
method  to  ensure  that  potential 
purchasers  of  transmission  services 
receive  access  to  information  to  enable 
them  to  obtain  open  access  transmission 
service  on  a  non-discriminatory  basis 
from  public  utilities  that  own  and/ or 
control  facilities  used  for  the 
transmission  of  electric  energy  in 
interstate  commence;  and  what 
standards  should  be  adopted  if  the 
Commission  requires  such  public 
utilities  to  institute  RINS  systems.  By 
this  order,  the  Commission  grants  an 
extension  of  time  for  filing  preliminary 
comments. 

DATES:  The  time  for  filing  preliminary 
comments  is  extended  to  July  6, 1995. 
ADDRESSES:  Office  of  the  Secretary,  825 
North  Capitol  Street  NE..  Washington. 
D.C,  20426. 

FOR  FURTHER  INFORMATION  CONTACT:  Gary 
D.  Cohen,  Office  of  the  General  Counsel. 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street  NE., 
Washington.  D.C.  20426,  (202)  208- 
0321. 
SUPPLEMENTARY  INFORMATION: 

Before  Commissioners:  Elizabeth  Anne 
Moler,  Chair;  Vicky  A.  Bailey,  James  J. 
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Hoecker,  William  L.  Massey,  and  Donald  F. 
Santa.  )r. 

Introduction 

For  the  reasons  stated  below,  we  will 
allow  a  30-day  extension  of  time,  until 
July  6, 1995,  for  the  filing  of  preUminary 
comments  in  this  proceeding. 

Background 

On  March  29, 1995>  the  Commission 
issued  Real-Time  Information  Networks, 
Notice  of  Technical  Conference  and 
Request  for  Comments.  60  FR  17726 
(Apr.  7,  1995).  70  FERC  161,360  (1995) 
(Notice),  that  initiated  this  proceeding 
and  invited  comments  in  preparation  for 
a  forthcoming  technical  conference.  The 
Notice  invited  interested  persons  to  file 
preliminary  comments  on  or  before  June 
6, 1995,  and  to  participate  in  a  technical 
conference  where  they  can  make  oral 
presentations  on  their  positions. 

On  May  4, 1995.  New  England  Power 
Pool  (NEPOOL)  participants  filed  a 
motion  that  requested  a  60-day 
extension,  until  August  7, 1995,  for  the 
filing  of  comments  in  response  to  the 
Notice.  This  same  request  was  made  in 
a  similar  motion  filed  by  members  of  the 
Pennsylvania-New  Jersey-Maryland 
Interconnection  (PJM)  on  May  5, 1995, 
in  a  letter  fix)m  the  Northeast  Power 
Coordinating  Council  (NPCC)  filed  on 
May  8,  1995,  and  in  a  joint  motion  by 
the  Edison  Electric  Institute  (EEI)  and 
the  American  Public  Power  Association 
(APPA)  filed  on  May  19,  1995. 
Additionally,  the  member  systems  of  the 
New  York  Power  Pool  filed  a  letter  in 
support  of  the  NEPOOL  request  on  May 
16, 1995. 

Discussion 

We  will  allow  a  30-day  extension  of 
time — until  July  6, 1995 — to  file 
preliminary  comments.  In  granting  this 
extension,  we  have  balanced  the  nature 
and  complexity  of  the  issues  presented 
and  the  efforts  that  interested  persons 
need  to  exert  in  order  to  respond  to 
these  issues,  against  the  need  to  take 
final  action  in  this  proceeding  no  later 
than  the  time  that  we  take  final  action 
on  our  notice  of  proposed  rulemaking 
on  open  access  non-discriminatory 
transmission  service.'  We  emphasize 
that  the  two  proceedings  need  to  run  on 
parallel  tracks  if  we  are  to  successfully 
implement  non-discriminatory  open 
access  and  minimize  uncertainty  to 
utilities  who  will  be  required  to  comply 


'  See  Promoting  Wholesale  Competition  Through 
Open  Access  Non-Discriminatory  Transmission 
Services  by  Public  Utilities  and  Recovery  of 
Stranded  Costs  by  Public  Utilities  and  Transmitting 
Utilities.  Notice  of  Proposed  Rulemaking  and 
Supplemental  Notice  of  Proposed  Rulemaking,  60 
FR  17662  (Apr.  7, 1995).  IV  FERC  Stats.  &  Regs.  1 
32.514  (1995). 


with  the  Commission's  final 
requirements  in  both  proceedings.  We 
believe  a  30-day  extension  of  time 
properly  balances  these  competing 
concerns. 

Additionally,  we  emphasize  that  we 
are  requesting  parties  to  file  preliminary 
comments.  The  Notice  describes  a 
process — of  which  the  preliminary 
comments,  now  due  on  or  before  July  6, 
1995,  are  just  the  first  step.  These 
comments  are  being  solicited  to  help  the 
Commission  prepare  for  the  forthcoming 
technical  conference,  by  identifying  the 
issues  important  to  the  participants, 
how  far  along  the  participants  are  in 
identifying  possible  means  to 
accomplish  the  Commission's 
objectives,  or  possible  obstacles  to 
particular  approaches  that  the 
Commission  needs  to  consider. 
Following  the  technical  conference, 
there  will  be  other  opportunities  for 
participants  to  comment.  Moreover, 
participants  will  not  be  limited  to  the 
issues,  approaches,  arguments,  and 
concerns  that  they  present  at  this  stage 
of  the  proceeding.  We  fully  expect  that 
participants'  recommendations  may 
change  as  the  proceeding  progresses. 

We  are  now  only  at  the  oeginning  of 
what  we  hope  will  be  an  iterative, 
consensus-building  process.  Given  the 
important  and  complex  work  yet  to  be 
done,  it  is  imperative  that  we  avoid  any 
additional  delay  at  this  early  stage  of  the 
process.  We,  therefore,  will  grant  only  a 
30-day  extension  of  time,  and  will  deny 
the  requested  60-day  extension  of  time. 

The  Commission  Orders 

The  motions  filed  by  NEPOOL,  PJM, 
EEI,  APPA,  and  NPCC  for  extensions  of 
time  to  file  comments  are  hereby 
granted  in  part,  to  allow  a  30-day 
extension  of  time.  All  preliminary 
comments  will  now  be  due  on  or  before 
July  6, 1995. 

By  the  Commission. 
Lois  D.  Cashell. 

Secretary. 

IFR  Doc.  95-14662  Filed  6-14-95;  8:45  am] 

BILLING  COOe  6717-01-P 


DEPARTMENT  OF  TRANSPORTATION 

Saint  Lawrence  Seaway  Development 
Corporation 

33  CFR  Part  401 

Seaway  Regulations  and  Rules: 
Miscellaneous  Amendments 

AGENCY:  Saint  Lawrence  Seaway 
Development  Corporation,  DOT. 
ACTION:  Notice  of  proposed  rulemaking. 


SUMMARY:  The  Saint  Lawrence  Seaway 
Development  Corporation  and  the  St. 
Lawrence  Seaway  Authority  of  Canada 
publish  joint  Seaway  Regulations.  As  a 
resuh  of  discussions  with  the  Authority, 
it  has  been  determined  that  a  number  of 
existing  regulations  need  to  be  amended 
for  clarification  or  simplification.  In 
addition,  several  substantive  changes 
are  being  proposed,  specifically: 
changing  the  maximum  allowable  beam 
from  23.16  m  (76  feel)  to  23.8  m  (78 
feet),  with  certain,  practical  conditions 
applied;  reducing  the  security  deposit 
for  certain  vessels;  and  requiring 
permanent  fenders,  with  a  phase-in 
period.  The  first  two  of  these  proposals 
are  intended  to  encourage  increased 
usage  of  the  Seaway  while  the  third  is 
intended  to  increase  the  safety  for  both 
the  Corporation's  and  the  Authority's 
locks  and  the  vessels  transiting. 
DATES:  Any  party  wishing  to  present 
views  on  the  proposed  amendments 
may  file  comments  with  the  Corporation 
on  or  before  July  17. 1995. 
ADDRESSES:  Send  comments  to  Marc  C. 
Owen,  Chief  Counsel.  Saint  Lawrence 
Seaway  Development  Corporation.  400 
Seventh  Street  SW.,  Washington.  DC 
20590. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marc  C.  Owen,  Chief  Counsel,  Saint 
Lawrence  Seaway  Development 
Corporation,  400  Seventh  Street  SW.. 
Washington,  DC  20590.  (202)  366-6823. 
SUPPLEMENTARY  INFORMATION:  As  a  result 
of  discussions  with  the  Saint  Lawrence 
Seaway  Authority  of  Canada,  the  Saint 
Lawrence  Seaway  Development 
Corporation  proposes  to  amend  the 
Seaway  Regulations  and  Rules  in  33 
CFR  Part  401  as  described  in  the 
following  summary. 

Section  401.3.  "Maximum  vessel 
dimensions",  would  be  amended  by 
revising  paragraph  (a),  removing 
paragraph  (d)(1).  and  adding  a  new 
paragraph  (e)  to  change  the  maximum 
allowable  beam  from  23.16  m  (76  feet) 
to  23.8  m  (78  feet)  and  simpHfy  the 
approval  process  for  vessels  exceeding 
23.2  m.,  with  practical  conditions 
applied  for  such  things  as  vessel 
configuration  and  weather  conditions. 

Section  401.6,  "Markings",  would  be 
amended  by  revising  paragraphs  (a)  and 
(b)  to  round  off  the  length  requirements 
from  19.8  m  to  20.0  m  and  fit)m  117  m 
to  110  m,  respectively,  for  simplification 
and  consistency  with  the  international 
collision. regulations.  To  alleviate  safety 
problems  caused  by  portable  fender 
usage.  §401.7,  "Fenders",  would  be 
revised  to  require,  as  a  rule,  permanent 
fenders  of  a  specified  type,  with  only 
occasional  deployment  of  portable 
fenders  allowed  on  a  single  transit  basis. 
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with  a  phase-in  period  until  the 
beginning  of  the  1997  navigation  season 
to  ease  transition. 

Section  401.9,  "Radiotelegraph 
equipment",  would  be  amended  by 
revising  paragraph  (a)  to  round  off  the 
length  requirement  for  self-propelled 
vessels  from  19.8  m  to  20.0  m  for 
simplification. 

Section  401.10,  "Mooring  lines", 
would  be  amended  by  revising 
paragraphs  (b)  and  (c)  to  routinely  allow 
synthetic  lines  since  vessels  now  use 
them  routinely  and  safely  worldwide. 

Section  401.13,  "Hand  lines",  would 
be  amended  by  revising  paragraph  (b)  to 
require  hand  lines  to  have  a  diameter  of 
between  12  and  20  mm  and  a  minimum 
length  of  35  m  with  uniform  thickness 
throughout  to  avoid  jamming  on  the  car 
haulers  and  bollards  that  has  occurred 
because  of  splicing  of  uneven  pieces. 
Section  401.26,  "Security  for  tolls", 
would  be  amended  by  revising 
paragraph  (d)  to  reduce  the  security 
required  where  a  number  of  vessels,  for 
each  of  which  a  preclearance 
application  has  been  approved,  are 
owned  or  controlled  by  the  same 
individual  or  company  and  have  the 
same  representative.  Security  for  tolls 
for  these  vessels  would  not  be  required 
if  every  toll  account  received  in  the 
preceding  five  years  has  been  paid 
within  forty-five  days  after  the  vessel 
enters  the  Seaway. 

Section  401.42,  "Passing  hand  lines", 
would  be  amended  by  revising 
paragraph  (a)(1)  to  change  "linesmen" 
to  "linehandlers  '  for  gender  neutrality. 

Section  401.43,  "Mooring  table", 
would  be  amended  by  deleting  the 
unnecessary  references  to  specific 
locations  for  simplification. 

Section  401.45,  "Emergency 
procedure",  would  be  amended  to 
requiring  the  Master  to  be  responsible 
for  giving  the  signal  in  an  emergency 
upon  entering  the  locks  to  make  the 
practice  consistent  in  both  Canadian 
and  U.S.  locks  and,  for  safety  purposes, 
by  requiring  mooring  lines  to  be  put  out 
as  quickly  as  possible. 

Section  401.52,"Limit  of  approach  to 
a  bridge",  would  be  amended  by 
revising  paragraph  (b)  to  change 
"Caughnawaga"  to  "Kahnawake",  as  it 
is  now  commonly  known. 

Section  401.64,  "Calling  in",  would 
be  amended  by  revising  paragraph  (e)  to 
make  the  master  solely  responsible 
because  it  is  his  or  hers,  not  the  pilot's 
responsibility. 

Section  401. 65, "Communication — 
ports,  docks,  and  anchorages",  would  be 
amended  by  revising  paragraph  (a)(1)  to 
round  off  0.87  of  a  nautical  mile  to  1 
nautical  mile  for  simplification  and  by 
removing  that  part  of  paragraph  (c)  that 


refers  to  dangerous  cargo  reporting  and 
placing  its  substance  in  §  401.66,  which 
is  a  more  appropriate  location. 

Section  401.66,  "Applicable  laws", 
would  be  amended  by  redesignating  the 
current  text  as  paragraph  (a)  and  adding 
a  new  paragraph  (b).  which  would  be 
the  text  removed  from  §  401.65(c) 
amended  to  change  the  dangerous  cargo 
reporting  and  filing  requirements  to 
reflect  the  practice  instituted  by  the 
Canadian  Authority  under  Seaway 
Notice  No.  2  of  1993. 

Section  401.71,  "Signals— explosive 
or  hazardous  cargo  vessels",  would  be 
amended  by  deleting  paragraph  (b)  and 
revising  current  paragraph  (a)  to 
combine  the  requirements  for  explosive 
and  hazardous  vessels  into  one  to  be 
consistent  with  the  international 
collision  regulations. 

Section  401.72.  "Reporting— 
explosive  and  hazardous  cargo  vessels", 
would  be  amended  by  adding  new 
paragraphs  (e).  (f).  (g).  and  (h)  to  require 
certain  information  on  load  plans 
concerning  dangerous  cargo  to  ensure 
enhanced  safety,  reflecting  the  practice 
instituted  by  the  Authority  under 
Seaway  Notice  No.  2  of  1993. 

Section  401.75,  "Payment  of  tolls", 
would  be  amended  to  provide  that  every 
toll  invoice  shall  be  paid  in  Canadian  or 
American  funds  within  forty-five  days 
after  the  vessel  enters  the  Seaway  and 
any  adjustment  of  the  amount  payable 
shall  be  provided  for  in  a  subsequent 
invoice,  which  is  consistent  with  the 
proposed  new  policy  on  reduced 
security  as  proposed  for  §  401.26(d). 

Section  401.84,  "Reporting  of 
impairment  or  other  hazard  by  vessels 
transiting  within  the  Seaway",  would  be 
amended  by  revising  paragraph  (c)  to 
reflect  that  the  reporting  requirements 
cover  the  equipment  listed  in  Schedule 
I  as  well. 

Section  401.89,  "Transit  refused", 
would  be  amended  by  revising 
paragraph  (a)(1)  to  transit  refusal  may  be 
based  upon  the  equipment  requirements 
in  Schedule  I  as  well,  when  transiting 
Canadian  waters. 

Section  401.91.  "Removal  of 
obstructions",  would  be  amended  to 
remove  the  words  "take  such  action 
*  *  *  as  the  Corporation  or  the 
Authority  deem  necessary"  as 
superfluous. 

Section  401.94,  "Keeping  copy  of 
regulations",  would  be  amended  to 
require  that,  in  addition  to  a  copy  of  the 
Regulations,  a  copy  of  the  vessel's  latest 
Ship  Inspection  Report,  and  Seaway 
Notices  for  the  navigation  year  shall  be 
kept  on^board  each  vessel,  which 
reflects  the  routine  requirement  for  this 
documentation  for  inspection  and 
reference  purposes. 


Schedule  I,  "VESSELS  TRANSITING 
U.S.  WATERS",  would  be  amended  by 
revising  paragraph  (d)(3)  to  require,  for 
each  vessel  with  a  fixed  propeller,  a 
table  of  shaft  revolutions  per  minute,  for 
a  representative  range  of  speeds,  and  a 
notice  showing  any  critical  range  of 
revolutions  at  which  the  engine 
designers  recommend  that  the  engine 
not  be  operated  on  a  continuous  basis 
because  this  information  is  necessary  for 
officers  or  pilots  having  conduct  of  the 

Schedule  II,  "Table  of  Speeds",  would 
be  amended  by  revising  item  4  to  reduce 
the  allowable  speeds  in  the  area 
covered,  by  revising  item  6  to  reduce  the 
allowable  speeds  the  area  covered  and 
include  the  areas  now  covered  by  items 
7  through  10  under  item  6's  allowable 
speed  limits  to  eliminate  varying  speed 
areas,  reduce  speeding  violations,  and 
reduce  vessel  wake  damages.  Current 
items  7  through  10  would  be  removed 
and  current  items  11  through  15  would 
be  renumbered  accordingly. 

Appendix  I,  "Vessel  Dimensions", 
would  be  amended  by  revising  the 
second  undesignated  paragraph  after 
paragraph  (b)  to  round  off  "23.16  m"  to 
"23.2  m"  for  simplification  and 
conformity  with  the  proposed 
amendment  to  §401.3. 

Regulatory  Evaluation 

This  proposed  regulation  involves  a 
foreign  affairs  function  of  the  United 
States,  and  therefore,  Executive  Order 
12866  does  not  apply.  This  proposed 
regulation  has  also  been  evaluated 
under  the  Department  of 
Transportation's  Regulatory  Policies  and 
Procedures  and  the  proposed  regulation 
is  not  considered  significant  under 
those  procedures  and  its  economic 
impact  is  expected  to  be  so  minimal  that 
a  full  economic  evaluation  is  not 
warranted. 

Regulatory  Flexibility  Act 
Determination 

The  Saint  Lawrence  Seaway 
Development  Corporation  certifies  that 
this  proposed  regulation,  if  adopted, 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  St.  Lawrence  Seaway 
Regulations  and  Rules  primarily  relate 
to  the  activities  of  commercial  users  of 
the  Seaway,  the  vast  majority  of  whom 
are  foreign  vessel  operators.  Therefore, 
any  resulting  costs  will  be  borne  mostly 
by  foreign  vessels. 

Environmental  Impact 

This  proposed  regulation  does  not 
require  an  environmental  impact 
statement  under  the  National 
Environmental  Policy  Act  (49  U.S.C. 
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4321.  et  seq.)  because  it  is  not  a  major 
federal  action  significantly  affecting  the 
quality  of  human  environment. 

Federalism 

The  Corporation  has  analyzed  this 
proposal  under  the  principles  and 
criteria  in  Executive  Order  12612  and 
has  determined  that  this  proposal  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

List  of  Subjects  in  33  CFR  Part  401 

Hazardous  materials  transportation, 
Navigation  (water).  Radio  reporting  and 
record  keeping  requirements,  Vessels. 
Waterways. 

Accordingly,  the  Saint  Lawrence 
Seaway  Development  Corporation 
proposes  to  amend  Part  401 — Seaway 
Regulations  and  Rules  (33  CFR  part  401) 
as  follows: 

PART  401— {AMENDED] 

1.  The  authority  citation  for  part  401 
continues  to  read  as  follows: 

Authority:  68  Stat.  93-96  (33  U.S.C.  981- 
990),  as  amended;  Sec.  104,  Pub.  L.  92-340, 
86  Stat  424  (49  CFR  1.50a)  (37  FR  21943). 
unless  otherwise  noted. 

2.  Section  401.3  would  be  amended 
by  revising  paragraphs  (a)  and  (d)  and 
adding  a  new  paragraph  (e)  to  read  as 
follows: 

§  401 .3    Maximum  vessel  dimensions. 

(a)  Subject  to  paragraph  (e)  of  this 
section,  no  vessel  of  more  than  222.5  m 
in  overall  length  or  23.8  m  in  extreme 
breadth  shall  transit. 

•        •        *        *        • 

(d)  No  vessel's  hull  or  superstructure 
when  alongside  a  lock  wall  shall  extend 
beyond  the  limits  of  the  lock  wall,  as 
illustrated  in  Appendix  I  of  this  part. 

(e)  A  vessel  having  a  beam  wioth  in 
excess  of  23.2  m  and  having  dimensions 
that  do  not  exceed  the  limits  set  out  in 
the  block  diagram  in  Appendix  I  of  this 
part: 

(1)  Shall,  upon  application  to  the 
Authority,  be  considered  for  transit  after 
review  of  the  vessels  drawings;  and 

(2)  If  accepted,  shall  transit  in 
accordance  with  directions  issued  by 
the  Authority  or  Corporation. 

3.  Section  401.6  would  be  amended 
by  revising  paragraphs  (a)  and  (b)  to 
read  as  follows: 

§401.6    Itoridngs. 

(a)  Vessels  of  more  than  20.0  m  in 
overall  length  shall  be  correctly  and 
distinctly  marked  and  equipped  with 
draft  markings  on  both  sides  at  the  bow 
and  stem. 

(b)  In  addition  to  the  markings 
required  by  paragraph  (a)  of  this  section. 


vessels  of  more  than  110  m  in  overall 
length  shall  be  marked  on  both  sides 
with  midship  draft  markings. 

*  »        •        •        * 

4.  Section  401.7  would  be  revised  to 
read  as  follows: 

§401.7    Fenders. 

(a)  Where  any  structural  part  of  a 
vessel  protrudes  so  as  to  endanger 
Seaway  installations,  the  vessel  shall  be 
equipped  with  fenders — 

(1)  That  are  made  of  steel,  hardwood, 
or  teflon  or  a  combination  of  two  or  all 
of  these  materials,  are  of  a  thickness  not 
exceeding  15  centimeters,  with  well 
tapered  ends,  and  are  located  along  the 
hull,  close  to  the  main  deck  level;  and 

(2)  That  by  no  later  than  the  beginning 
of  the  1997  navigation  season  are 
permanently  attached  to  the  vessel, 
except  that  portable  fenders,  other  than 
rope  hawsers,  are  allowed  for  a  single 
transit  basis  if  the  portable  fenders  are — 

(i)  Made  of  a  material  that  will  float; 
and 

(ii)  Securely  fastened  and  susp>ended 
from  the  vessel  in  a  horizontal  position 
by  a  steel  cable  or  a  fiber  rope  in  such 
a  way  that  they  can  be  raised  or  lowered 
in  a  manner  that  does  not  damage 
Seaway  installations. 

5.  Section  401.9  would  be  amended 
by  revising  paragraph  (a)  to  read  as 
follows: 

§401.9    Radiotelephone  equipment 

(a)  Self-propelled  vessels,  other  than 
pleasure  craft  of  less  than  20.0  m  in 
overall  length,  shall  be  equipped  with 
VHP  (very  high  frequency) 
radiotelephone  equipment. 

•  •        •        •        • 

6.  Section  401.10  would  be  amended 
by  revising  paragraphs  (b)  and  (c)  to 
read  as  follows: 

§401.10    Mooring  lines. 

***** 

(b)  Unless  otherwise  permitted  by  an 
officer,  only  wire  rope  mooring  lines 
with  a  breaking  strength  that  complies 
with  the  minimum  specifications  set  out 
in  the  table  in  this  section  shall  be  used 
for  securing  a  vessel  in  lock  chambers. 

(c)  Synthetic  lines  may  be  used  for 
mooring  at  approach  walls,  tie-up  walls 
and  docks  within  the  Seaway. 
***** 

7.  Section  401.13  would  be  amended 
by  revising  paragraph  (b)  to  read  as 
follows: 

§401.13    Hand  lines. 

***** 

(b)  be  of  uniform  thickness  and  have 
a  diameter  of  not  less  than  12  mm  and 
not  more  than  20  mm  and  a  minimum 
length  of  35  m. 


8.  Section  401.26  would  be  amended 
by  revising  paragraph  (d)  to  read  as 
follows: 

§401.26    Security  for  tolls. 

*        •        *         •        • 

(d)  Notwithstanding  paragraph  (c)  of 
this  section,  where  a  number  of  vessels, 
for  each  of  which  a  preclearance  has 
been  given,  are  owned  or  controlled  by 
the  same  individual  or  company  and 
have  the  same  representative,  the 
security  for  tolls  is  not  required  if  the 
individual,  company,  or  representative 
has  paid  every  toll  account  received  in 
the  preceding  five  years  within  the 
period  set  out  in  §  401.75. 
***** 

9.  Paragraphs  (a)(1)  and  (2)  of  section 
401.42  would  be  amended  by  removing 
the  word  "linesmen"  and  adding,  in  its 
place,  the  word  "linehandlers". 

10.  Section  401.43  would  be  amended 
by  revising  iht  introductory  text  as 
follows: 

§401.43    Mooring  labia. 

Unless  otherwise  directed  by  an 
officer,  vessels  passing  through  the 
locks  shall  moor  at  the  side  of  the  tie- 
up  wall  or  lock  as  shown  in  the  table  to 
this  section. 
***** 

11.  Section  401.45  would  be  revised 
to  read  as  follows; 

§  401 .45    Emergency  procedure. 

When  the  speed  of  a  vessel  entering 
a  lock  chamber  has  to  be  checked  in  an 
emergency,  a  signal  consisting  of  five 
blasts  on  a  horn  shall  be  given  by  the 
master  and  all  mooring  lines  shall  be 
put  out  as  quickly  as  possible. 

§401.52    [Amended] 

12.  Paragraph  (b)  of  §  401.52  would  be 
amended  by  removing  the  word 
"Caughnawaga"  and  adding,  in  its 
place,  the  word  "Kahnawake". 

§401.64    [Amended] 

13.  Paragraph  (e)  of  §401.64  would  be 
amended  by  removing  the  words  "or 
pilot". 

14.  Section  401.65  would  be  amended 
by  revising  paragraphs  (a)(1)  and  (2)  and 
paragraph  (c)  to  read  as  follows: 

§401.65    Communication— ports,  doclcs 
and  anchorages. 

(a)  •  •  • 

(1)  For  the  lake  ports  of  Toronto  and 
Hamihon,  1  nautical  mile  outside  the 
harbor  limits;  and 

(2)  For  other  lake  ports,  when  crossing 
the  harbor  entrance. 
***** 

(c)  Every  vessel  departing  from  a  port, 
dock  or  anchorage,  shall  report  to  the 
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appropriate  Seaway  station  its 
destination  and  the  expected  time  of 
arrival  at  the  next  check  point. 

15.  Section  401.66  would  be  amended 
by  redesignating  the  current  text  as 
paragraph  (a)  and  adding  a  new 
paragraph  (b)  to  read  as  follows: 

§401.66    Applicable  laws. 

(b)  Every  vessel  carrying  dangerous 
cargo,  as  described  in  §§401.66  through 
401.73.  and  all  tankers  carrying  liquid 
cargo  in  bulk,  shall,  before  transiting 
any  part  of  the  Seaway,  file  with  the 
Corporation  and  the  Authority  a  copy  of 
the  current  load  plan  as  described  in 

§  401.72(e).  ,_,^         .      , 

16.  Section  401.71  would  be  revised 

to  read  as  follows: 

§  401 .71    Signals— explosive  or  hazardous 
cargo  vessels. 

An  explosive  or  hazardous  cargo 
vessel  shall  display  at  the  masthead  or 
at  an  equivalent  conspicuous  position  a 

17.  ^tion  401.72  would  be  amended 
by  adding  new  paragraphs  (e).  (f).  (g). 
and  (h)  to  read  as  follows: 

§  401 .72    Reporting— explosive  and 

hazardous  cargo  vessels. 

»        *        »        •        » 

(e)  Every  vessel  carrying  dangerous 
cargo,  as  defined  in  §  401.66.  and  all 
tankers  carrying  liquid  cargo  in  bulk 
shall,  before  transiting  any  part  of  the 
Seaway,  file  with  the  Corporation  and 
the  Authority  a  copy  of  the  current  load 
plan  that  includes  the  following 
information: 

(1)  The  name  of  the  cargo,  its  IMO 
class  and  UN  number  as  set  out  in  the 
IMO  Code,  if  applicable,  or.  if  the  cargo 
is  not  classed  by  the  IMO  and  does  not 
have  a  UN  number,  the  words  "NOT 
CLASSED"; 

(2)  The  weight  in  metric  tonnes  and 
the  stowage  location  of  each 
commodity; 

(3)  The  approximate  weight  in  metric 
tonnes  or  the  approximate  volume  in 
cubic  meters  in  each  hold  or  tank; 


Fronr>— 


(4)  The  flashpoint  of  the  cargo,  if 
applicable;  and 

(5)  The  estimated  date  of  entry  into 
the  Seaway  and  the  date  and  time  that 
the  load  plan  was  last  issued  or 
amended. 

(f)  For  tankers,  the  information 
required  under  this  section  401.72  shall 
be  detailed  on  a  plan  showing  the 
general  layout  of  the  tanks  and.  if  a 
tanker  is  so  fitted,  a  midship  cross- 
section  showing  double  bottom  tanks 
and  ballast  side  tanks. 

(g)  If  a  Material  Safety  Data  Sheet 
(MSDS)  on  a  hazardous  cargo  that  a 
vessel  is  carrying  is  not  available  in  a 
Seaway  Traffic  Control  Center,  the 
vessel  shall  provide  one. 

(h)  Every  vessel  shall  submit  its  load 
plan  to  the  nearest  Seaway  Traffic 
Control  Center  and.  if  there  are 
subsequent  changes  in  stowage 
including  loading  and  discharging 
during  a  transit,  the  vessel  shall  submit 
an  updated  plan  before  departing  from 
any  port  between  St.  Lambert  and  Long 
Point. 

18.  Section  401.75  would  be  revised 
to  read  as  follows: 

§  401 .75    Payment  of  tolls. 

Every  toll  invoice  shall  be  paid  in 
Canadian  or  American  funds,  as 
indicated  on  the  invoice,  within  forty- 
five  days  after  the  vessel  enters  the 
Seaway,  and  any  adjustment  of  the 
amount  payable  shall  be  provided  for  in 
a  subsequent  invoice. 

19.  Section  401.84  would  be  amended 
by  revising  paragraph  (c)  to  read  as 
follows: 

§  401 .84    Reporting  of  Impairment  or  other 
hazard  by  vessels  transiting  within  the 

Seaway. 

*        *        •        •        • 

(c)  Any  malfunction  on  the  vessel  of 
equipment  required  by  §  401.5  to  401.21 
and  subsections  (e)  through  (j)  of 

Schedule  I  of  subpart  A  of  this  part; 

»        »        *        «        • 

20.  Section  401.89  would  be  amended 
by  revising  paragraph  (a){l)  to  read  as 
follows: 

Schedule  II.— Table  of  Speeds' 


To— 


§401.89    Transit  refused. 

(a)*   •  * 

(1)  The  vessel  is  not  equipped  in 
accordance  with  §§  401.6  to  401.21  and 
subsections  (e)  to  (j)  of  Schedule  1  of 
subpart  A  of  this  part  when  transiting 
the  Canadian  waters  of  the  Saint 

Lawrence  Seaway; 

•        •        •        *        • 

21.  Section  401.91  would  be  revised 
to  read  as  follows: 

§  401 .91    Removal  of  obstructions. 

The  Corporation  or  the  Authority 
may,  at  the  owner's  expense,  move  any 
vessel,  cargo,  or  thing  that  obstructs  or 
hinders  transit  on  any  part  of  the 
Seaway. 

22.  Section  401.94  would  be  revised 
to  read  as  follows: 

§  401 .94    Keeping  copy  of  regulations. 

A  copy  of  these  regulations  (subpart  A 
of  Part  401).  a  copy  of  the  vessel's  latest 
Ship  Inspection  Report,  and  Seaway 
Notices  for  the  current  navigation  year 
shall  be  kept  on  board  every  vessel  in 
transit. 

Subpart  A  to  Part  401    [Amended] 

23.  Schedule  I  to  subpart  A.  part  401 
would  be  amended  by  revising 
paragraph  (d)(3)  to  read  as  follows: 

Schedule  I— Vessels  Transiting  U.S. 
Waters 

*        •        *        *        » 

(d)*  *  * 

(3)  For  each  vessel  with  a  fixed 
propeller,  a  table  of  shaft  revolutions 
per  minute,  for  a  representative  range  of 
speeds,  and  a  notice  showing  any 
critical  range  of  revolutions  at  which  the 
engine  designers  recommend  that  the 
engine  not  be  operated  on  a  continuous 

basis. 

«        «        »        •        * 

24.  Schedule  II  to  subpart  A,  part  401 
would  be  amended  by  removing  items  7 
through  10  and  redesignating  items  11 
through  15  as  new  items  7  through  11 
respectively,  and  by  revising  item  4  and 
item  6  to  read  as  follows: 


Maximum  speed  over  the 
tX)ttom,  knots 


Col.  Ill 


Col.  IV 


4.  Lake  St.  Francis  Buoy  03 Lake  St.  Francis  Buoy  D49 

.                              •                              •                              • 
6.  Eisenhower  Lock Deer  Island  Lt.  186  


12 
11.5 


12 
10.5 


25.  Appendix  I  to  subpart  A,  part  401 
would  be  amended  by  revising  the  first 
sentence  of  the  second  undesignated 
paragraph  after  paragraph  (b)  to  read  as 
follows: 

Appendix  I — Vessel  Dimensions 


'  Maximum  speeds  at  which  a  vessel  may  travel  in  identified  areas  in  both  normal  and  high  water  conditions  are  set  forth  in  this  schedule.  The 
Corporation  and  the  Authority  wiH,  from  time  to  time,  designate  the  set  of  speed  limits  whk:h  is  in  effect. 


The  limits  in  the  block  diagram  are 
based  on  vessels  with  a  maximum 
allowable  beam  of  23.2  m.  *   *   * 

•         *         •         •        • 

Issued  at  Washington,  D.C.  on  June  6. 1995. 

Saint  Lawrence  Seaway  Development 
Corporation. 

Marc  C.  Owm, 

Chief  Counsel. 

(FR  Doc.  95-14366  Filed  6-14-95;  8:45  ami 

BILUNO  CODE  4»10-ei-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[AZ50-1-6966b;  FRL-6187-^ 

Clean  Air  Act  Approval  and 
Promulgation  of  Title  V,  Section  507, 
Small  Business  Stationary  Source 
Technical  and  Environmental 
Compliance  Assistance  Program  for 
Arizona 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  approve 
revisions  to  the  Arizona  State 
Implementation  Plan  (SIP)  which 
concern  the  Small  Business  Stationary 
Source  Technical  and  Environmental 
Compliance  Assistance  Program 
(PROGRAM). 

The  implementation  plan  was 
submitted  by  the  State  to  satisfy  the 
Federal  mandate  of  the  Clean  Air  Act 
(CAA)  to  ensure  that  small  businesses 
have  access  to  the  technical  assistance 
and  regulatory  Information  necessary  to 
comply  with  the  CAA.  In  the  final  rules 
Section  of  this  Federal  Register,  the 
EPA  is  approving  the  state's  SIP  revision 
as  a  direct  final  rule  without  additional 
proposal  because  the  Agency  views  this 
as  a  noncontroversial  revision 
amendment  and  anticipates  no  adverse 
comments.  A  detailed  rationale  for  this 
approval  is  set  forth  in  the  direct  final 
rule.  If  no  adverse  comments  are 
received  in  response  to  this  proposed 
rule,  no  further  activity  is  contemplated 
in  relation  to  this  rule.  If  EPA  receives 
adverse  comments,  the  direct  final  rule 


will  be  withdrawn  and  all  public 
comments  received  v«ll  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  document.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time. 

DATES:  Comments  on  this  proposed  rule 
must  be  received  in  writing  by  July  17, 
1995. 

ADDRESSES:  Copies  of  the  dociunents 
relevant  to  this  action  are  available  for 
pubUc  inspection  during  normal 
business  hours  at  the  following 
locations: 

U.S.  Environmental  Protection  Agency, 
75  Hawthorne  Street,  San  Francisco, 
CA  94105 

U.S.  Environmental  Protection  Agency, 
Air  Docket  6102,  401  "M"  Street,  S.W. 
Washington,  D.C.  20460 

Arizona  Department  of  Environmental 
Quahty,  3033  North  Central  Avenue, 
Phoenix,  Arizona  85012. 

FOR  FURTHER  INFORMATION  COffTACT:  R. 

Michael  Stenburg.  A-1,  U.S. 
Environmental  Protection  Agency,  75 
Hawthorne  Street,  San  Francisco,  CA 
94105.  (415)  744-1102. 

SUPPt.EMENTARY  INFORMATION:  This 
document  concerns  the  Arizona  Small 
Business  Stationary  Source  Technical 
and  Environmental  Compliance 
Assistance  Program,  submitted  to  EPA 
on  November  13,  1992  and  February  1, 
1995  by  the  Arizona  Department  of 
Environmental  Quahty.  For  further 
information,  please  see  the  information 
provided  in  the  Direct  Final  action 
which  is  located  in  the  Rules  Section  of 
this  Federal  Register. 

Authority:  42  U.S.C.  7401-7671q. 

Dated:  March  27,  1995. 
Felicia  Marcus, 
Regional  Administrator 
[FR  Doc.  95-146Z6  Filed  6-14-95;  8:45  ami 
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40  CFR  Parts  52  and  81 
[OH79-1-6970;  FRL-4221-8] 

Approval  and  Promulgation  of 
Implementation  Plans  and  Designation 
of  Areas  for  Air  Quality  Planning 
Purposes;  Ohio 

AGENCY:  Environmental  Protection 
Agency  (USEPA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  Ohio  Environmental 
Protection  Agency  has  requested  the 
redesignation  of  the  Cleveland/ Akron/ 


Lorain  metropohtan  area  (consisting  of 
the  Ohio  counties  of  Lorain,  Cuyahoga, 
Lake,  Ashtabula,  Geauga,  Medina, 
Summit  and  Portage)  &om  moderate 
nonattainment  to  attainment  for  ozone. 
Before  the  request  can  be  approved 
through  final  rulemaking,  several  State 
Implementation  Plan  (SIP)  revisions 
must  be  approved.  The  USEPA  is 
rulemaking,  or  has  rulemade,  separately 
on  Ohio  SIP  revisions  involving  volatile 
organic  compounds  (VOC)  Reasonable 
Available  Control  Technology  (RACT) 
rules,  the  1990  Base-year  Inventory,  the 
section  182(f)  nitrogen  oxides  (NOx) 
RACT  waiver  request,  the  182(b)(1) 
reasonable  further  progress  plan,  the 
182(b)(4)  inspection  and  maintenance 
plan,  and  the  attainment  demonstration. 
Upon  final  approval  of  the  required  plan 
elements,  the  CAL  nonattainment  area 
will  have  met  all  of  the  requirements  for 
redesignation  specified  under  section 
107(d)(3)(E).  Therefore,  the  USEPA  is 
proposing  approval  of  the  redesignation 
request  and  maintenance  plan  for  the 
CAL  area  of  Ohio. 

DATES:  Comments  on  this  redesignation 
and  on  the  proposed  USEPA  action 
must  be  received  by  July  17, 1995. 

ADDRESSES:  Written  comments  should 
be  addressed  to:  WilUam  L.  MacDowell, 
Chief,  Regulation  Development  Section, 
Air  Enforcement  Branch  (AE-17J), 
United  States  Environmental  Protection 
Agency,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604. 

Copies  of  the  State's  submittal  and 
other  information  are  available  for 
inspection  during  normal  business 
hoiu^  at  the  following  location. 
Regulation  Development  Section,  Air 
Enforcement  Branch  (AE-17J),  United 
States  Environmental  Protection 
Agency,  Region  5.  77  West  Jackson 
Boulevard,  Chicago.  Illinois  60604. 
FOR  FURTHER  INFORMATION  CONTACT: 
Randy  Robinson,  Air  Enforcement 
Branch,  Regulation  Development 
Section  (AE-17J),  United  States 
Environmental  Protection  Agency, 
Region  5,  Chicago,  Illinois  60604,  (312) 
353-6713. 

SUPPLEMENTARY  INFORMATION: 

I.  Summary  of  State  Submittal 

The  Ohio  Environmental  Protection 
Agency  (OEPA)  has  requested  the 
redesignation  of  the  Cleveland/ Akron/ 
Lorain  (CAL)  area  of  Ohio  (consisting  of 
the  counties  of  Lorain,  Ashtabula, 
Cuyahoga,  Geauga,  Lake,  Medina, 
Portage,  and  Siunmit)  from 
nonattainment  to  attainment  for  ozone. 
The  USEPA  received  the  request  for 
redesignation  to  attainment  on 
November  15,  1994. 
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On  November  15. 1990.  the  Clean  Air 
Act  Amendments  of  1990  (CAAA)  were 
enacted.  Pursuant  to  Section 
107(d)(4)(A),  the  CAL  was  designated  as 
a  moderate  ozone  nonattainment  area. 
As  explained  below,  the  CAL  area  had 
been  designated  nonattainment  prior  to 
the  enactment  of  the  1990  CAAA.  A 
review  of  the  CAL  area  redesignation 
request  is  presented  below. 

n.  Redesignation  Review  Criteria 

The  Clean  Air  Act  provides  the 
requirements  for  redesignating  a 
nonattainment  area  to  attainment. 
Specifically,  Section  107(d)(3)(E) 
provides  for  redesignation  if:  (i)  The 
Administrator  determines  that  the  area 
has  attained  the  National  Ambient  Air 
Quality  Standard  (NAAQS);  (ii)  The 
Administrator  has  fully  approved  the 
applicable  implementation  plan  for  the 
area  under  Section  llO(k);  (iii)  The 
Administrator  determines  that  the 
improvement  in  air  quality  is  due  to 
permanent  and  enforceable  reductions 
in  emissions  resulting  from 
implementation  of  the  applicable 
implementation  plan  and  applicable 
Federal  air  pollutant  control  regulations 
and  other  permanent  and  enforceable 
reductions;  (iv)  The  Administrator  has 
fully  approved  a  maintenance  plan  for 
the  area  as  meeting  the  requirements  of 
Section  175(A);  and  (v)  The  State 
containing  such  area  has  met  all 
requirements  applicable  to  the  area 
under  Section  110  and  Part  D. 

The  USEPA  provided  guidance  on 
redesignation  in  the  General  Preamble 
for  the  Implementation  of  Title  I  of  the 
Clean  Air  Act  Amendments  of  1990,  57 
PR  13498  (April  16. 1992). 
supplemented  at  57  PR  18070  (April  28. 
1992).  Three  key  memoranda  provide 
further  guidance  with  respect  to  section 
107(d)(3)(E)  of  the  amended  Act.  The 
first,  dated  September  4,  1992.  was 
issued  by  John  Calcagni.  Director.  Air 
Quality  Management  Division.  Subject: 
Procedures  for  Processing  Requests  to 
Redesignate  Areas  to  Attainment 
(Calcagni  Memorandum).  The  second, 
dated  September  17,  1993.  was  issued 
by  Michael  Shapiro.  Acting  Assistant 
Administrator  for  Air  and  Radiation, 
Subject:  State  Implementation  Plan  (SIP) 
Requirements  for  Areas  Submitting 
Requests  for  Redesignation  to 
Attainment  of  the  Ozone  and  Carbon 
Monoxide  (CO)  NAAQS  on  or  after 
November  15,  1992  (Shapiro 
Memorandum).  The  third,  dated 
October  14, 1994,  was  issued  by  Mary 
Nichols,  Assistant  Administrator  for  Air 
and  Radiation,  Subject:  Part  D  New 
Source  Review  Requirements  for  Areas 
Requesting  Redesignation  to  Attainment 
(Nichols  Memorandum). 


Analysis  of  CAL  Area  Redesignation 
Request 

A.  The  Area  Must  Have  Attained  the 
Ozone  National  Ambient  Air  Quality 
Standard  (NAAQS) 

For  ozone,  an  area  may  be  considered 
attaining  the  NAAQS  if  there  are  no 
violations,  as  determined  in  accordance 
with  40  CFR  50.9.  based  on  three 
complete,  consecutive  calendar  years  of 
quality  assured  monitoring  data.  The 
data  that  are  used  should  be  the  product 
of  ambient  monitoring  that  is 
representative  of  the  area  believed  to 
have  the  highest  concentration.  A 
violation  of  the  NAAQS  occurs  when 
the  annual  average  number  of  expected 
daily  exceedances  is  equal  to  or  greater 
than  1.05  at  any  site  under 
consideration.  A  daily  exceedance 
occurs  when  the  maximum  hourly 
ozone  concentration  during  a  given  day 
exceeds  0.124  parts  per  million  (ppm). 
The  data  should  be  collected  and 
quality-assured  in  accordance  with  40 
CFR  §  58,  and  recorded  in  the 
Aerometric  Information  Retrieval 
System  (AIRS).  The  monitors  should 
have  remained  at  the  same  location  for 
the  duration  of  the  monitoring  period 
required  for  demonstrating  attainment. 

The  OEPA  submitted  ozone 
monitoring  data  from  the  CAL  area  for 
the  April  through  October  ozone  season 
from  1976  to  1994.  The  majority  of 
recent  exceedances  occurred  during 
1988.  To  demonstrate  monitored 
attainment  with  the  standard,  the  OEPA 
submitted  ozone  air  quality  data  for  the 
three  most  recent  years,  1992  through 
1994.  This  data  has  been  quality  assured 
and  is  recorded  in  AIRS.  No  violations 
were  recorded  during  this  three-year 

time  period. 

The  CAL  moderate  nonattainment 
area  contains  ten  monitors  measuring 
ambient  concentrations  of  ozone.  The 
monitors  and  the  number  of 
exceedances  for  1992  through  1994  are 
detailed  in  the  technical  support 
document.  The  site  with  the  greatest 
number  of  expected  exceedances  for  the 
three  year  period  is  in  Cuyahoga  County 
and  has  an  annual  average  exceedance 
value  of  1.00.  The  only  other 
exceedance  recorded  during  the  three 
year  period  was  in  1994  at  a  monitor  in 
Medina  County.  This  was  a  monitor  that 
was  relocated  in  1993  due  to  operational 
problems.  The  CAL  moderate 
nonattainment  area  is  currently 
attaining  the  standard. 

B.  The  Area  Must  Have  a  Fully 
Approved  State  Implementation  Plan 
(SIP)  Under  Section  llO(k) 

The  counties  of  the  CAL  moderate 
nonattainment  area  were  designated 


nonattainment  for  ozone  in  March  1978, 
based  on  monitored  violations. 
Additional  monitored  violations  in  1983 
caused  USEPA  to  propose  to  disapprove 
the  nonattainment  SIP  submitted  in 
1982  by  OEPA  and  to  require  a  revised 
SIP  and  attainment  demonstration  by 
1987.  Monitored  violations  occurred 
again  in  the  CAL  area  during  the 
summer  of  1988. 

The  CAAA  provided  that  any  area 
designated  nonattainment  as  of 
November  15, 1990,  would  remain 
nonattainment  and  would  be  classified 
in  one  of  five  categories,  based  on  the 
severity  of  the  monitored  design 
concentration  value.  The  CAL  area  was 
classified  as  a  moderate  nonattainment 
area  and  as  a  result  was  required  to 
submit  a  revised  SIP  which  meets  the 
requirements  of  the  Clean  Air  Act 
Amendments  and  demonstrates 
attainment  witli  the  ozone  standards. 

The  Shapiro  memorandum,  cited 
above,  provides  guidance  on  programs 
that  must  be  in  the  SIP  before  the 
redesignation  request  can  be  approved. 
The  memorandum  states  that  for 
redesignation,  the  States  must  adopt  and 
provide  for  implementation  of  all  the 
programs  that  were  due  by  the  date  of 
the  redesignation  request.  Exceptions  to 
this  policy  apply  to  only  four  program 
areas:  Basic  inspection  and 
maintenance;  annual  updates  of  vehicle 
miles  traveled  forecasts  and  annual 
estimates  of  actual  vehicle  miles 
traveled  for  Carbon  Monoxide  (CO) 
nonattainment  areas;  nitrogen  oxide 
reasonably  available  control  technology 
(RACT),  and  small  business  assistance 
programs. 

Section  E  of  this  notice  discusses  the 
requirements  under  section  110  and  Part 
D  of  Title  1  of  the  CAAA.  As  discussed 
in  that  section,  USEPA  is  rulemaking,  or 
has  rulemade,  separately  on  the  Volatile 
Organic  Compounds  (VOC)  RACT  rules, 
the  emissions  inventory.  NOx  RACT 
waiver,  and  I/M  plan.  Final  approval  of 
the  required  submittals  will  provide  the 
"  area  with  a  fully  approved  SIP  at  the 
time  of  final  rulemaking  on  the 
redesignation  request.  The  CAL  area 
was  also  required  to  submit  a  15  percent 
Rate  of  Progress  Plan  and  an  attainment 
demonstration.  However,  a  May  10. 
1995.  memorandum  from  John  S.  Seitz, 
Director,  Office  of  Air  Quality  Planning 
and  Standards,  entitled  "Reasonable 
Further  Progress,  Attainment 
Demonstration,  and  Related 
Requirements  for  Ozone  Nonattainment 
Areas  Meeting  the  Ozone  National 
Ambient  Air  Quality  Standard",  states 
that  upon  a  determination  made  by 
USEPA  that  an  area  has  attained  the 
NAAQS  for  ozone,  that  area  need  not 
submit  SIP  revisions  concerning 


reasonable  further  progress  (15%  plan) 
and  attairunent  demonstrations  for  as 
long  as  the  area  continues  to  meet  the 
standard.  It  is  expected  that  such  a 
determination  will  soon  be  made,  in 
separate  rulemaking,  for  the  CAL  area. 
If  such  a  determination  is  made,  the 
final  approval  of  the  CAL  redesignation 
request  will  no  longer  be  contingent 
upon  USEPA  approval  of  the  15%  plan 
or  the  attainment  demonstration. 

C.  The  Improvement  in  Air  Quality 
Must  Be  Due  to  Permanent  and 
Enforceable  Reductions  in  Emissions 
Resulting  From  the  SIP,  Federal 
Measures,  and  Other  Permanent  and 
Enforceable  Reductions 

The  State  must  be  able  to  reasonably 
attribute  the  improvement  in  air  quality 
to  emission  reductions  which  are 
permanent  and  enforceable.  To  satisfy 
this  requirement,  the  State  should 
estimate  the  percent  reduction  from  the 
year  that  was  used  to  determine  the 
design  value  for  designation  and 
classification  achieved  from  Federal 
measures  and  control  measures  that 
have  been  adopted  and  implemented  by 
the  State.  Emission  rates,  production 
capacities  and  other  information  should 
be  used  in  the  estimation.  Sources 
should  be  assumed  to  operate  at 
permitted  or  historic  peak  levels  unless 
evidence  is  presented  that  such  an 
assumption  is  unrealistic. 

The  OEPA  submittal  documents 
reductions  in  emission  from  1990  to 
1993.  The  year  1988  was  the  year  which 
determined  the  design  value  and  should 
have  been  the  year  from  which 
reductions  were  calculated.  This 
comment  was  made  to  OEPA  in  a 
January  6, 1995,  letter  from  WilUam  L. 
MacDowell,  Section  Chief,  Regulation 
Development  Section,  Region  5,  to  Mary 
Cavin,  Hearing  Clerk,  OEPA.  The  OEPA 
responded  that  the  result  of  using  1988 
instead  of  1990  as  the  base  year  would 
be  that  a  greater  reduction  of  emissions 
would  have  been  calculated.  The 
USEPA  agrees  that  the  use  of  1988  data 
would  not  have  affected  the  conclusion 
that  the  reductions  in  emissions  from 
permanent  and  enforceable  programs 
have  resulted  in  improved  air  quality  in 
the  area  and  therefore  accepts  the 
reductions  as  calculated. 

The  OEPA  submittal  states  that  the 
1993  emissions  inventory  is  reflective  of 
attainment  conditions.  The  OEPA  states 
that  the  reductions  in  emissions  from 
the  base  year  are  achieved  from  the 
implementation  of  two  federal 
programs;  lower  fuel  volatility  and  the 
Federal  Motor  Vehicle  Control  Program 


(FMVCP).  These  programs  are 
permanent  and  federally  enforceable. 
The  motor  fuel  volatility  Phase  I 
standards  became  effective  nationwide 
in  the  summer  of  1989,  and  established 
a  volatility  limit  in  the  CAL  area  of  10.5 
pounds  per  square  inch  Reid  Vapor 
Pressure  (RVP).  The  RVP  was  further 
lowered  in  1992  to  9.0  pounds  per 
square  inch.  The  total  reduction  in 
mobile  source  VOC  emissions  from  1990 
to  1993  was  66  tons  per  day.  These 
reductions  were  quantified  using  the 
MOBILE5A  model. 

From  the  years  1990  to  1993,  point 
source  VOC  emissions  increased  by  2.7 
tpd,  while  area  source  emissions 
decreased  by  1.8  tpd.  Area  sources  were 
assumed  to  change,  based  on  historical 
population  information  as  interpolated 
by  Bureau  of  Economic  Analysis  (BEA) 
data  for  the  years  1988  to  1995,  on 
industrial  employment  data,  and  on 
gasoline  sale  trends.  Point  source 
emissions  for  1990  were  developed  from 
reports  submitted  to  the  local  air 
agencies  by  facilities  with  actual 
combined  VOC  emissions  of  10  tons  per 
year  or  more.  The  following  table  shows 
VOC  emissions  for  area,  pwint,  and 
mobile  sources  from  1990  to  1993. 


1990 

1993 

Area  (TPD) 

147.7 

74.7 

248.4 

1459 

Point 

Mobile  

77.4 
182.3 

Total  

470.8 

405.6 

The  State  has  shown  that  actual  total 
VOC  emissions  were  reduced  by  14 
percent  or  about  65  tons  per  day  from 
1990  to  1993;  due  primarily  to  mobile 
source  reductions.  Although  the  State 
did  not  calculate  reductions  based  on  a 
design  year  (i.e.,  1988)  emissions 
inventory,  the  demonstration  that  was 
submitted  is  adequate  to  show  that 
actual  reductions  of  VOC  emissions 
have  occurred  in  the  area.  The  reduction 
in  emissions  shown  in  the  submittal  has 
been  reasonably  attributed  to  two 
programs:  lower  fuel  volatility  and  the 
Federal  Motor  Vehicle  Control  Program. 
Both  of  the  programs  result  in 
permanent  and  enforceable  reductions 
in  VOC  emissions,  and.  therefore,  the 
requirement  of  section  107(d)(3)(E)(iii) 
is  satisfied. 

D.  The  Area  Must  Have  a  Fully 
Approved  Maintenance  Plan  Meeting 
the  Requirements  of  Section  175 A 

Section  175A  of  the  CAA  defines 
requirements  for  maintenance  plans. 
The  maintenance  plan  is  a  SIP  element 


which  provides  for  maintenance  of  the 
relevant  NAAQS  in  the  area  for  at  least 
10  years  after  redesignation.  There  are 
five  core  provisions  which  the 
maintenance  plan  should  address:  the 
attainment  inventory,  maintenance 
demonstration,  monitoring  network, 
verification  of  continued  attainment, 
and  a  contingency  plan.  The  attainment 
inventory  should  identify  the  level  of 
emissions  in  the  area  which  is  sufficient 
to  attain  the  ozone  NAAQS  and  should 
include  the  emissions  during  the  time 
period  associated  with  the  monitoring 
data  showing  attainment.  Maintenance 
is  demonstrated  by  showing  that  future 
emissions  will  not  exceed  the  level  of 
the  attainment  inventory.  Modeling  may 
also  be  used  to  show  that  the  future 
combination  of  sources  and  emission 
rates  will  not  cause  a  violation  of  the 
NAAQS.  The  maintenance  plan  must 
also  provide  for  continued  operation  of 
an  appropriate  air  quality  monitoring 
network  to  verify  the  attainment  status 
of  the  area.  The  plan  must  indicate  how 
the  State  will  track  the  progress  of  the 
maintenance  plan.  Finally,  the 
maintenance  plan  must  include 
contingency  measures  to  promptly 
correct  any  violation  of  the  ozone 
NAAQS  that  occurs  after  redesignation 
of  the  area  to  attainment. 

Attainment  Inventory 

The  CAL  area  submittal  contained 
inventories  of  1990  actual  VOC 
emissions  from  stationary,  area,  and 
mobile  sources.  The  year  1990  was 
selected  as  the  base  year  and  used  to 
project  emissions  to  future  years.  The 
1993  emissions  inventory  is  considered 
as  the  attainment  year  inventory 
because  no  ozone  violations  have 
occurred  since  1991,  and  the  1993 
projections  were  performed  per  USEPA 
guidance.  The  approvability  of  the 
emission  inventories  will  be  addressed 
in  a  separate  rulemaking.  Final  approval 
of  the  CAL  nonattainment  region 
emission  inventories  is  needed  before 
the  redesignation  request  can  be 
approved. 

Maintenance  Demonstration 

The  CAL  area  submittal  shows 
projected  VOC,  NOx,  and  CO  emissions 
from  the  1990  base  year  for  the  years 
1993,  1996,  2000.  and  2006.  The 
projections  show  that  the  level  of 
emissions  established  for  the  attainment 
year  inventory  will  not  be  exceeded, 
the  following  tables  list  the  VOC  and 
NOx  emissions  for  the  base  year,  final 
year  and  interim  years. 


Summary  of  VOC  Emissions  (tons/day) 

1990  Base 

1993  Attain 

1996  Proj. 

2000  Proj. 

2006  Proj. 

74.7 
147.7 
248.4 

77.4 
145.9 
181.4 

80.2 
144.6 
131.2 

84.1 

143.0 

78.4 

90.5 

140.6 

Mobile  

48.8 

Totals • 

470.8 

404.7 

356.0 

305.5 

279.9 

Summary  of  NOx  Emissions  (tons/day) 

1990  Base 

1993  Attain 

1996  Proj. 

2000  Proj. 

2006  Proj. 

Drunt • 

244.7 

55.1 

176.6 

242.6 

54.7 

159.9 

240.0 

54.4 

142.2 

236.0 

54.1 

95.57 

232.3 

53.2 

Mobile      

75.4 

Totals  

476.4 

457.2 

436.6 

385.7 

360.9 

The  OEPA  is  revising  the  base  year 
emission  and  projected  year  inventory 
numbers  in  response  to  comments  made 
by  USEPA.  Although  the  revisions  will 
change  the  emission  totals,  the  changes 
are  not  expected  to  affect  the  results  of 
the  maintenance  demonstration.  The 
revised  base  year,  attainment  year,  and 
projected  emissions  will  be  presented  in 
the  final  rule. 

Emission  Projections 

Projections  of  stationary  source 
emissions  through  the  year  2006  were 
developed  based  on  data  provided  by 
the  Bureau  of  Economic  Analysis  (BEA), 
United  States  Department  of  Commerce, 
showing  manufacturing  earnings  by 
industry.  An  annual  growrth  factor  was 
derived  from  this  data  and  that  growth 
factor  was  used  to  determine  future  year 
inventories.  The  base  year  inventory 
was  developed  through  reports 
submitted  by  facilities  with  actual 
combined  VOC  emissions  of  10  tons  per 
year  or  more.  The  1990  base  year 
inventory  reflects  tons  per  typical 
summer  day  emissions  as  well  as  an  80 
percent  rule  effectiveness  assumption. 
The  area  source  emissions  inventory 
includes  sources  too  small  to  be 
handled  individually  in  the  point 
source  inventory.  The  emissions  in  the 
area  source  inventory  were  reported  in 
tons  per  typical  summer  day. 
Projections  of  area  source  emissions  for 
most  source  categories  were  based  on 
population  data  supplied  by  the  Ohio 
Data  Users  Center:  Ohio  Department  of 
Development.  Some  source  categories 
(such  as  degreasing  operations, 
construction  and  industrial  equipment, 
and  auto  painting/traffic  lines)  used 
industrial  employment,  from  BEA  data, 
as  the  growth  indicator.  State  gasoline 
consumption  was  used  as  a  growth 
indicator  to  project  emissions  from 
gasoline  distribution. 


Mobile  source  emissions  inventories 
were  generated  by  applying  the 
emission  factors  from  USEPA "s 
MobileSA  emissions  model  to  the 
projected  Vehicle  Miles  Travelled 
(VMT)  in  the  CAL  area  counties.  The 
VMTs  for  the  1990  base  year  were  based 
on  the  TRANPLAN  model,  which 
utilizes  actual  traffic  counting.  Forecasts 
of  VMTs  to  the  year  2006  relied  on  the 
development  of  future  highway 
networks,  future  forecasts  of  socio- 
economic data,  and  travel  patterns  in 
the  CAL  area.  VMTs  are  projected  to 
increase  9.6  percent  by  the  year  2006 
from  the  1990  base  year.  The  mobile 
source  emissions  budget  for  the  year 
2006  for  VOC  and  NOx  for  purposes  of 
transportation  conformity  is  48.8  tons/ 
day  and  75.4  tons/ day,  respectively. 
Several  programs  account  for  the 
significant  reductions  in  mobile 
emissions  predicted  through  the  year 
2006.  These  programs,  which  are 
Federally  approved  or  in  the  process  of 
being  approved,  include  the  enhanced 
inspection  and  maintenance.  State  II 
vapor  recovery,  on-board  vapor 
recovery,  FMVCP,  and  lower  fuel 
volatility.  Incorporation  of  enhanced 
inspection  and  maintenance  into  the 
MobileSA  modeling  is  initiated  in  1996. 
The  Stage  II  vapor  recovery  system 
(VRS)  is  fully  implemented  and 
Federally  enforceable  in  1995,  while  the 
on-board  vapor  recovery  system  begins 
in  1998.  The  on-board  vapor  recovery 
system  applies  to  the  four  possible 
vehicle  types;  light  duty  gasoline,  light 
duty  truck  1  and  2.  and  heavy  duty 
gasoline. 

Monitoring  Network 

There  are  currently  ten  monitors 
measuring  ozone  in  the  CAL  area.  The 
monitors  are  operated  by  the  local  air 
agencies  and  the  data  is  recorded  in 
AIRS.  The  CAL  local  air  agencies 


commit  to  continue  operating  and 
maintaining  the  ozone  monitor  network 
consistent  with  the  requirements  of 
Federal  and  State  monitoring  guidelines 
in  order  to  continue  to  verify  the 
attainment  status  of  the  area. 

Contingency  Plan 

The  contingency  plan  for  the  CAL 
area  contains  three  major  components: 
attainment  tracking,  contingency 
measures  to  be  implemented  in  the 
event  that  a  violation  of  the  ozone 
NAAQS  occurs  in  the  CAL  area,  and  a 
mechanism  with  which  to  trigger  the 
implementation  of  the  contingency 
measures. 

Two  methods  of  attainment  tracking 
will  be  utilized:  (1)  air  quality 
monitoring  using  the  existing  ozone 
monitoring  network,  and  (2)  inventory 
updates  on  a  regular  schedule. 
Stationary,  mobile,  and  area  source 
inventories  will  be  updated  at  a 
minimum  of  once  every  three  years 
beginning  with  1996.  Annual  progress 
reports  will  summarize  available  VOC 
emissions  data  during  years  when  area 
and  mobile  source  inventories  are  not 
developed. 

The  contingency  measures  to  be 
considered  for  implementation  are 
listed  below. 

1.  Lower  Reid  Vapor  Pressure  for 
gasoline 

2.  Reformulated  gasoline  program 

3.  Broader  geographic  coverage  of 
existing  regulations 

4.  Application  of  RACT  on  sources 
covered  by  new  control  technology 
guidelines  issued  in  response  to  the 
1990  Act  Amendments 

5.  Application  of  RACT  to  smaller 
existing  sources 

6.  Implementation  of  one  or  more 
transportation  control  measures 
sufficient  to  achieve  at  least  a  0.5 
percent  reduction  in  actual  areawide 
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VOC  emissions.  The  transportation 
control  measures  to  be  considered 
would  include:  (1)  Trip  reductions 
programs,  including  but  not  limited  to 
employer-based  transportation 
management  programs,  areawide 
rideshare  programs,  work  schedule 
change,  and  telecommuting;  (2)  transit 
improvements:  (3)  traffic  flow 
improvements;  and  (4)  other  measures 

7.  Alternative  fuel  programs  for  fleet 
vehicle  operations 

8.  Controls  on  consumer  products 
consistent  with  those  adopted 
elsewhere  in  the  United  States 

9.  VOC  offsets  for  new  or  modified 
major  sources 

10.  VOC  offsets  for  new  or  modified 
minor  sources 

11.  Increased  ratio  of  VOC  offsets 
required  for  new  sources 

12.  Requirement  of  VOC  controls  on 
new  minor  sources. 

Selection  of  one  or  more  of  the 
contingency  measures  will  be  based  on 
various  considerations  including  cost- 
effectiveness,  VOC  reduction  potential, 
economic  and  social  consideration,  and 
other  factors  the  State  determines  to  be 
appropriate. 

Consideration  and  selection  of  one  or 
more  of  the  contingency  measures  will 
take  place  in  the  event  the  ozone 
NAAQS  is  violated  in  the  CAL  area. 
Initially,  the  State,  in  cooperation  with 
NOACA.  AMATS.  and  the  local  air 
agencies,  will  conduct  an  analysis  to 
determine  the  level  of  control  measures 
needed  to  assure  expedient  future 
attainment.  If  a  subsequent  violation  of 
the  ozone  NAAQS  occurs  after 
implementation  of  the  VOC  control 
measures.  NOx  RACT  will  be 
implemented.  Contingency  measures 
will  be  implemented  according  to  the 
following  schedule: 


Completion  time  after 

Activity 

triggering  event  (nx)n- 

itored  violation) 

Verify  a  viotation  has 

1  month. 

occurred. 

Identify  VOC  ptan 

3  nwnths. 

and  submit  sched- 

ule for  implementa- 

tion. 

Implement  VOC  corv 

12  months. 

trol  program. 

Completion  time  after 

second  triggering 

event/post  VOC 

control  plan 

Verify  a  violation  has 
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Reformulated  gasoline  and  low  RVP 
gasoline  would  not  be  able  to  be 
implemented  as  contingency  measures 
by  the  State  of  Ohio  unless  the  State 
first  requested  and  received  from  EPA  a 
waiver  of  Federal  preemption  under 
section  211(c)(4)  of  the  CAA.  However, 
in  light  of  the  State's  listing  of  other 
potential  contingency  measures  and  the 
State's  commitment  to  implement 
contingency  measures  within  12  months 
of  a  violation,  the  identification  of 
reformulated  gasoline  and  low  RVP 
gasoline  does  not  detract  from  the 
approvability  of  the  contingency  plan. 

"The  Ohio  submittal  adequately 
addresses  the  five  basic  components 
which  comprise  a  maintenance  plan 
(attainment  inventory,  maintenance 
demonstration,  monitoring  network, 
verification  of  continued  attainment, 
and  a  contingency  plan)  and  therefore, 
satisfies  the  maintenance  plan 
requirement  in  section  107(d)(3)(E)(iv). 

E.  The  Area  Must  Have  Met  All 
Applicable  Requirements  Under  Section 
110  and  Part  D 

Section  107(d)(3)(E)  requires  that,  for 
an  area  to  be  redesignated,  an  area  must 
have  met  all  applicable  requirements 
under  section  110  and  Part  D.  The 
USEPA  interprets  section  107(d)(3)(E)(v) 
t6  mean  that  for  a  redesignation  to  be 
approved,  the  State  must  have  met  all 
requirements  that  applied  to  the  subject 
area  prior  to  or  at  the  time  of  the 
submission  of  a  complete  redesignation 
request.  Requirements  of  the  Act  that 
come  due  subsequently  continue  to  be 
applicable  to  the  area  at  those  later  dates 
(see  section  175A(c))  and.  if  the 
redesignation  of  the  area  is  disapproved, 
the  State  remains  obligated  to  fulfill 
those  requirements. 

Section  J 10:  General  Requirements  for 
Implementation  Plans 

Section  110(a)(2)  of  Title  I  of  the 
CAAA  lists  the  elements  to  be  included 
in  each  SIP  after  adoption  by  the  State 
and  reasonable  notice  and  public 
hearing.  The  elements  include,  but  are 
not  limited  to.  provisions  for 
establishment  and  operation  of 
appropriate  devices,  methods,  systems, 
and  procedures  necessary  to  monitor 
ambient  air  quality;  implementation  of  a 
permit  program,  provisions  for  Part  C 
(PSD)  and  D  (NSR)  permit  programs, 
criteria  for  stationary  source  emission 
control  measures,  monitoring,  and 
reporting,  provisions  for  modeling,  and 
provisions  for  public  and  local  agency 
participation.  For  purposes  of 
redesignation.  the  CAL  area  SIP  was 
reviewed  to  ensure  that  all  requirements 
under  the  amended  Act  were  satisfied. 
USEPA  has  determined  that  the  CAL 


area  SIP  is  consistent  with  the 
requirements  of  section  110  of  the 
amended  Act. 

Part  D:  General  Provisions  for 
Nonattainment  Areas 

Before  the  CAL  area  may  be 
redesignated  to  attainment,  it  must  have 
fulfilled  the  applicable  requirements  of 
part  D.  Under  part  D,  an  area's 
classification  determines  the 
requirements  to  which  it  is  subject. 
Subpart  1  of  part  D  sets  forth  the  general 
requirements  applicable  to  all 
nonattainment  areas.  Subpart  2  of  part 
D  establishes  additional  requirements 
for  nonattainment  areas  classified  under 
table  1  of  section  181(a).  As  described 
in  the  General  Preamble  for  the 
Implementation  of  Title  1.  specific 
requirements  of  subpart  2  may  override 
subpart  I's  general  provisions  (57  FR 
13501  (April  16.  1992)).  The  CAL  area 
was  classified  as  moderate.  Therefore,  in 
order  to  be  redesignated,  the  State  must 
meet  the  applicable  requirements  of 
subpart  1  of  part  D — specifically  section 
172(c).  as  well  as  the  applicable 
requirements  of  subpart  2  of  part  D. 

Section  172(c)    Requirements 

The  State  redesignation  request  for 
the  CAL  area  has  satisfied  all  of  the 
relevant  submittal  requirements  under 
section  172(c)  necessary  for  the  area  to 
be  redesignated  to  attainment.  Some 
components  have  not  yet  completed 
regulatory  review.  Approval  of  all 
required  SIP  revisions  is  necessary 
before  the  redesignation  request  can  be 
approved.  The  reasonable  further 
progress  (RFP)  requirement  under 
section  172(c)(2)  is  defined  as  progress 
that  must  be  made  toward  attaiiunent.  In 
accordance  with  the  General  Preamble 
(57  FR  13564).  this  requirement  is  not 
relevant  because  the  CAL  area  has 
already  demonstrated  monitored 
attainment  of  the  ozone  NAAQS. 
Likewise,  because  the  area  has  already 
attained  the  NAAQS,  the  contingency 
measures  required  under  section 
172(c)(9)  are  not  aoplicable. 

Section  172(c)(3j  requires  submission 
and  approval  of  a  comprehensive, 
accurate,  and  current  inventory  of  actual 
emissions.  The  State  has  submitted  such 
an  inventory  under  section  182(a)(1).  It 
is  currently  being  reviewed  for 
approvability. 

Section  172(c)(5)  requires  permits  for 
the  construction  and  operation  of  new 
and  modified  major  stationary  sources 
anywhere  in  the  nonattainment  area. 
The  USEPA  has  determined  that  areas 
being  redesignated  need  not  comply 
with  the  requirement  that  a  New  Source 
Review  (NSR)  program  be  approved 
prior  to  redesignation  provided  that  the 
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area  demonstrates  maintenance  of  the 
standard  without  part  D  NSR  in  effect. 
The  rationale  for  this  view  is  described 
in  a  memorandum  from  Mary  Nichols, 
Assistant  Administrator  for  Air  and 
Radiation,  dated  October  14, 1994, 
entitled  "Part  D  New  Source  Review 
Requirements  for  Areas  Requesting 
Redesignation  to  Attainment".  The  State 
of  Ohio  has  demonstrated  that  the  CAL 
area  will  be  able  to  maintain  the 
standard  without  part  D  NSR  in  effect, 
and.  therefore,  the  State  need  not  have 
a  fully  approved  part  D  NSR  program 
prior  to  approval  of  the  redesignation 
request  for  the  area.  The  State's 
Prevention  of  Significant  Deterioration 
(PSD)  program  will  become  effective  in 
the  CAL  area  upon  redesignation  to 
attainment. 

Section  176    Conformity  Plan 
Provisions 

Section  176(c)  of  the  Act  requires 
States  to  revise  their  SIPs  to  establish 
criteria  and  procedures  to  ensure  that, 
before  they  are  taken,  Federal  actions 
conform  to  the  air  quality  planning 
goals  in  the  applicable  State  SIP.  The 
requirement  to  determine  conformity 
applies  to  transportation  plans, 
programs  and  projects  developed, 
funded  or  approved  under  Title  23 
U.S.C.  or  the  Federal  Transit  Act 
("transportation  conformity"),  as  well  as 
to  all  other  Federal  actions  ("general 
conformity"). 

The  USEPA  promulgated  final 
transportation  conformity  regulations  on 
November  24, 1993  (58  FR  62188)  and 
general  conformity  regulations  on 
November  30.  1993  (58  FR  63214). 
Pursuant  to  section  51.396  of  the 
transportation  conformity  rule  and 
section  51.851  of  the  general  conformity 
rule,  the  State  of  Ohio  is  required  to 
submit  a  SIP  revision  containing 
transportation  conformity  criteria  and 
procedures  consistent  with  those 
established  in  the  Federal  rule  by 
November  25,  1994,  and  November  30, 
1994,  respectively.  Because  the 
redesignation  request  was  submitted 
before  these  SIP  revisions  came  due, 
they  are  not  applicable  requirements 
under  section  107(d)(3)(E)(v)  and,  thus, 
do  not  affect  approval  of  this 
redesignation  request. 

Subpart  2    Section  182  Requirements 

The  CAL  area  is  classified  moderate 
nonattainment;  therefore,  part  D, 
subpart  2,  section  182(b)  requirements 
apply.  In  accordance  with  guidance 
presented  in  the  Shapiro  memorandum, 
the  requirements  which  came  due  prior 
to  the  submission  of  the  request  to 
redesignate  the  CAL  area  must  be  fully 
approved  into  the  SIP  before  the  request 


to  redesignate  the  area  to  attainment  can 
be  approved.  Those  requirements  are 
discussed  below: 

(a)  1990  Base  Year  Inventory 

The  1990  base  year  emission 
inventory  was  due  on  November  15, 
1992.  It  was  submitted  to  USEPA  on 
March  14. 1994.  USEPA  is  currently 
reviewing  the  base  year  inventory. 
Approval  of  the  redesignation  request  is 
contingent  upon  approval  of  the  1990 
base  year  inventory. 

(b)  Emission  Statements 

The  emission  statements  SIP  was  due 
on  November  15,  1992.  It  was  submitted 
to  the  USEPA  on  March  18,  1994.  The 
USEPA  approved  this  SIP  revision 
through  a  direct  final  rulemaking  action 
published  on  October  13,  1994  (59  FR 
51863).  This  approval  became  effective 
on  December  12,  1994. 

(c)  15%  Plan 

The  15%  Rate  of  Progress  plan  for 
VOC  reductions  was  required  to  be 
submitted  by  November  15,  1993.  and. 
therefore,  is  applicable  to  the  CAL 
Moderate  Nonattainment  area.  The  15% 
plan  was  submitted  to  USEPA  on  March 
14.  1994,  and  is  currently  under  review. 
Additionally,  an  attainment 
demonstration  was  required  for  the  CAL 
area  which  must  show  that  the 
reductions  are  adequate  to  show 
attainment  with  the  NAAQS  by  1996. 
The  OEPA  submitted  an  attainment 
demonstration  on  March  14,  1994.  It  is 
currently  under  review.  However,  as 
mentioned  previously,  the  May  10, 
1995.  memorandum  from  John  S.  Seitz 
states  that  upon  a  determination  made 
by  USEPA  that  an  area  has  attained  the 
NAAQS  for  ozone,  that  area  need  not 
submit  SIP  revisions  concerning 
reasonable  further  progress  (15%  plan) 
and  attainment  demonstrations  for  as 
long  as  the  area  continues  to  meet  the 
standard.  It  is  expected  that  such  a 
determination  will  soon  be  made,  in 
separate  rulemaking,  for  the  CAL  area. 
If  such  a  determination  is  made,  the 
final  approval  of  the  CAL  redesignation 
request  will  no  longer  be  contingent 
upon  USEPA  approval  of  the  15%  plan 
or  the  attainment  demonstration. 

(d)  RACT  Requirements 

SIP  revisions  requiring  RACT  for 
three  classes  of  VC)C  sources  are 
required  under  section  182(b)(2).  The 
categories  are: 

(i)  All  sources  covered  by  a  CTG 
document  issued  between  November  15, 
1990  and  the  date  of  attainment.  The 
USEPA  has  issued  a  CTG  document  in 
which  it  lists  11  CTG's  that  are  planned 
to  be  issued  in  accordance  with  section 


183.  The  USEPA  has  also  promulgated 
a  CTG  document  entitled  "Control  of 
Volatile  Organic  Compound  Emissions 
from  Reactor  Processes  and  Distillation 
Operations  Fhrocesses  in  the  Synthetic 
Organic  Chemical  Manufacturing 
Industry",  August  1993.  However,  the 
CAL  redesignation  request  was 
submitted  before  the  November  15, 1994 
(57  FR  18070).  due  date  for  RACT  rule 
submission  for  the  11  CTG's  and  the 
March  23. 1995  (59  FR  13717),  due  date 
for  the  more  recent  CTG.  Therefore,  this 
requirement  is  not  applicable. 

(ii)  All  sources  covered  by  a  Control 
Technology  Guideline  (CTG)  issues 
prior  to  November  15,  1990.  The  State 
has  stated  that  it  has  adopted  rules 
requiring  RACT  for  sources  for  which  a 
CTG  has  been  issued.  A  direct  final  rule 
approving  the  revision  was  published 
on  March  23, 1995. 

(iii)  All  other  major  non-CTG 
stationary  sources.  The  non-CTG  rules 
were  due  by  November  15,  1992,  and 
apply  to  the  Ohio  submittal.  The  USEPA 
is  currently  reviewing  non-CTG  rules 
submitted  by  Ohio.  Approval  of  the 
redesignation  request  is  contingent 
upon  approval  of  the  non-CTG  rules. 

(e)  Stage  II  Vapor  Recovery 

Section  182(b)(3)  requires  States  to 
submit  Stage  II  rules.  The  Ohio  Stage  II 
rules  were  submitted  as  a  SIP  revision 
on  June  7, 1993.  On  October  20,  1994, 
the  USEPA  partially  approved  and 
partially  disapproved  Ohio's  SIP 
revision  for  implementation  of  Stage  II 
(58  FR  52911).  As  stated  in  that 
rulemaking  action,  with  the  exception  of 
paragraph  3745-21-09  (DDD)(5). 
USEPA  considers  Ohio's  Stage  II 
program  to  fully  satisfy  the  criteria  set 
forth  in  the  USEPA  guidance  document 
for  such  programs  entitled 
"Enforcement  Guidance  for  Stage  II 
Vehicle  Refueling  Control  Programs." 
Only  those  Stage  II  provisions 
previously  approved  by  USEPA  are  part 
of  the  CAL  area  maintenance  plan. 

The  Shapiro  Memorandum  states  that 
once  onboard  regulations  (FMVCP)  are 
promulgated,  the  Stage  II  regulations  are 
no  longer  applicable  for  moderate  ozone 
nonattainment  areas.  The  USEPA 
promulgated  onboard  rules  on  April  6, 
1994  (59  FR  16262),  therefore,  pursuant 
to  section  202(a)(6)  of  the  CAAA,  Stage 
n  is  no  longer  required.  However,  the 
State  has  opted  to  include  reductions  in 
VOCs  from  the  Stage  II  program  as  part 
of  the  maintenance  plan  and  the  15% 
Rate  of  Progress  plan. 

(0  Vehicle  Inspection  and  Maintenance 
(I/M) 

The  OEPA  submitted  the  I/M  rules  on 
May  26,  1994.  The  USEPA  published  a 
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direct  final  rule  approving  the  rules  on 
April  4, 1995.  The  direct  final  rule 
becomes  effective  on  June  3, 1995. 

The  legislation  authorizing  the  State 
to  establish  an  I/M  program  also  allows 
the  State  to  implement  an  enhanced 
I/M  program  into  an  area's  maintenance 
plan.  The  State  is  including  enhanced 
I/M  as  a  part  of  the  maintenance  plan 
and  15%  plan  for  all  of  the  counties  in 
the  CAL  area  except  Ashtabula. 
Ashtabula  was  excluded  because  it  was 
not  required  to  have  a  vehicle  I/M 
program  under  the  pre-1990  CAA. 

(g)  1.15  to  1.0  Offset 

Section  182(b)(5)  requires  all  major 
new  sources  or  modifications  in  a 
moderate  nonattainment  area  to  achieve 
offsetting  reductions  of  VOCs  at  a  ratio 
of  at  least  1.15  to  1.0.  The  Mary  Nichols 
memorandum  states  that  areas  being 
redesignated  need  not  comply  with  the 
requirement  that  a  NSR  program  be 
approved  prior  to  redesignation  so  as 
they  have  an  approved  Prevention  of 
Significant  Deterioration  (PSD)  SIP  or 
delegated  PSD  authority.  The  State  has 
demonstrated  that  maintenance  can  be 
achieved  without  NSR  offsets  in  effect, 
therefore,  this  requirement  is  not 
applicable.  Upon  redesignation  to 
attainment,  the  sources  will  become 
subject  to  PSD  requirements  and  offsets 
will  no  longer  apply.  Emissions  will 
continue  to  be  tracked  on  an  annual 
basis. 

(h)  NOx  Requirement 

Section  182(f)  establishes  NOx 
requirements  for  ozone  nonattainment 
areas.  However,  it  provides  that  these 
requirements  do  not  apply  to  an  area  if 
the  Administrator  determines  that  NOx 
reductions  would  not  contribute  to 
attainment.  The  Administrator  has 
proposed  such  a  determination  for  the 
CAL  nonattainment  area  as  requested  by 
the  State  of  Ohio  (60  FR  3361).  If  the 
NOx  waiver  is  approved  as  a  final  rule, 
the  State  of  Ohio  need  not  impose  the 
NOx  control  measures  in  section  182(f) 
for  the  CAL  area  to  be  redesignated. 
However,  if  the  NOx  waiver  is  not 
approved,  the  NOx  requirements  must 
be  met  for  the  area  to  be  redesignated 
hxim  nonattainment  to  attainment.  If  a 
violation  is  monitored  in  the  CAL  area, 
the  State  has  committed  (as  required)  to 
adopt  and  implement  NOx  RACT  rules 
as  a  contingency  measure  to  be 
implemented  upon  any  violation  of  the 
ozone  NAAQS  which  occurs  after  initial 
contingency  measures  are  in  place. 

Transport  of  Ozone  Precursors  to 
Downwind  Areas 

Preliminary  modeling  results  utilizing 
USEPA's  regional  oxidant  model  (ROM) 


indicate  that  ozone  precursor  emissions 
from  various  States  west  of  the  ozone 
transport  region  (OTR)  in  the 
northeastern  United  States  contribute  to 
increases  in  ozone  concentrations  in  the 
OTR.  The  State  of  Ohio  has  provided 
documentation  that  VOC  and  NOx 
emissions  in  the  CAL  nonattainment 
area  are  predicted  to  remain  below 
attainment  levels  for  the  next  ten  years. 
Should  emissions  exceed  attainment 
levels,  the  contingency  plan  will  be 
triggered.  In  addition,  eight  years  after 
redesignation  to  attainment,  Ohio  is 
required  to  submit  a  revision  to  the 
maintenance  plan  which  demonstrates 
that  the  NAAQS  will  be  maintained 
until  the  year  2015.  The  USEPA  is 
currently  developing  policy  which  will 
address  long  range  impacts  of  ozone 
transport.  The  USEPA  is  working  with 
the  States  and  other  organizations  to 
design  and  complete  studies  which 
consider  upwind  sources  and  quantify 
their  impacts.  The  USEPA  intends  to 
address  the  transport  issue  through 
Section  110  based  on  a  domain-wide 
modeling  analysis. 

m.  Proposed  Rulemaking  Action  and 
Solicitation  of  Public  Comment 

The  State  of  Ohio  has  met  the 
submission  requirements  of  the  CAAA 
for  revising  the  Ohio  ozone  SIP.  The 
USEPA  is  proposing  approval  of  the 
redesignation  of  the  CAL  moderate 
nonattainment  area,  consisting  of  the 
counties  of  Ashtabula,  Cuyahoga. 
Geauga.  Lake.  Lorain.  Medina.  Portage, 
and  Summit,  to  attainment  for  ozone. 
The  USEPA  is  also  propKJsing  approval 
of  the  maintenance  plan  into  the  ozone 
SIP.  As  noted  earlier,  final  approval  of 
the  CAL  area  request  is  contingent  upon 
final  approval  of  the  required  VOC 
RACT  rules,  Ohio's  I/M  SIP  revision,  the 
15  percent  Rate  of  Progress  Plan,  the 
attainment  demonstration,  the  CAL 
base-year  emissions  inventory,  and  the 
NOx  waiver  for  the  CAL  area.  However, 
as  mentioned  ebove,  publication  of  a 
final  rule  determining  that  the  CAL  area 
has  attained  the  NAAQS  for  ozone  will 
remove  the  15%  plan  and  the 
attainment  demonstration  as 
requirements  for  final  approval  of  the 
request  for  redesignation  to  attainment 
for  ozone  for  the  CAL  area. 

Public  comments  are  solicited  on 
USEPA's  proposed  rulemaking  action. 
Public  comments  received  by  July  17, 
1995  will  be  considered  in  the 
development  of  USEPA's  final 
rulemaking  action. 

Nothing  in  this  action  should  be 
construed  as  permitting,  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  any  SIP  shall  be 


considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

This  action  has  been  classified  as  a 
Table  2  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19, 1989  (54  FR  2214-2225),  as 
revised  by  an  October  4. 1993 
memorandum  fit)m  Michael  H.  Shapiro, 
Acting  Assistant  Administrator  for  Air 
and  Radiation.  The  Office  of 
Management  and  Budget  has  exempted 
this  regulatory  action  from  Executive 
Order  12866  review. 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq..  USEPA  must 
prepare  a  regulatory  flexibiUty  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities  (5  U.S.C.  603 
and  604).  Alternatively,  USEPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  Part  D  of  the  CAA  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  federal  SIP-approval  does 
not  im{X)se  any  new  requirements.  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
federal-state  relationship  under  the 
CAA,  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The  CAA 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  E.P.A.,  427 
U.S.  246.  256-66  (S.Ct.  1976);  42  U.S.C 
7410(a)(2). 

Under  Sections  202.  203.  and  205  of 
the  Unfunded  Mandates  Reform  Act  of 
1995  (Unfunded  Mandates  Act),  signed 
into  law  on  March  22.  1995.  USEPA 
must  undertake  various  actions  in 
association  with  proposed  or  final  rules 
that  include  a  Federal  mandate  that  may 
resuh  in  estimated  costs  of  SlOO  million 
or  more  to  the  private  sector,  or  to  State, 
local,  or  tribal  governments  in  the 
aggregate. 

Through  submission  of  the  state 
implementation  plan  or  plan  revisions 
approved  in  this  action,  the  State  and 
any  affected  local  or  tribal  governments 
have  elected  to  adopt  the  program 
provided  for  under  section  175A  of  the 
Clean  Air  Act.  The  rules  and 
commitments  being  proposed  for 
approval  in  this  action  may  bind  State. 
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local  and  tribal  governments  to  perform 
certain  actions  and  also  may  ultimately 
lead  to  the  private  sector  being  required 
to  perform  certain  duties.  To  the  extent 
that  the  rules  and  commitments  being 
proposed  for  approval  by  this  action 
will  impose  or  lead  to  the  imposition  of 
any  mandate  upon  the  State,  local  or 
tribal  governments  either  as  the  owner 
or  operator  of  a  source  or  as  a  regulator, 
or  would  impose  or  lead  to  the 
imposition  of  any  mandate  upon  the 
private  sector,  EPA's  action  will  impose 
no  new  requirements;  such  sources  are 
already  subject  to  these  requirements 
under  State  law.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action.  Therefore,  the 
USEPA  has  determined  that  this  action 
does  not  include  a  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  State,  local,  or  tribal 
governments  in  the  aggregate  or  to  the 
private  sector. 

List  of  Subjects 

40  CFB  Part  52 

Air  pollution  control.  Nitrogen 
dioxide.  Ozone,  Reporting  and 
recordkeeping  requirements.  Volatile 
organic  compounds. 

40  CFB  Part  81 

Air  pollution  control. 

Authority:  42  U.S.C.  7401-7671(q). 

Dated:  June  7,  1995. 
Valdas  V.  Adamkus, 
Regional  Administrator. 
|FR  Doc.  95-14685  Filed  6-14-95;  8:45  ami 
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40  CFR  Part  300 
[FRL-6220-8] 

National  Oil  and  Hazardous 
Substances  Pollution  Contingency 
Plan;  National  Priorities  List 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  intent  to  delete 
flowood  site  from  the  National  Priorities 
List  (NPL):  Request  for  comments. 

summary:  EPA.  Region  IV  (EPA) 
announces  its  intent  to  delete  the 
Flowood  Site  ftxim  the  NPL  and  requests 
public  comment  on  this  proposed 
action.  The  NPL  constitutes  Appendix  B 
of  40  CFR  Part  300  which  is  the 
National  Oil  and  Hazardous  Substances 
Pollution  Contingency  Plan  (NCP). 
which  EPA  promulgated  pursuant  to 
Section  105  of  the  Comprehensive    * 
Environmental  Response. 
Compensation,  and  Liability  Act  of  1980 


(CERCLA).  EPA  and  the  State  of 
Mississippi  (State)  have  determined  that 
all  appropriate  CERCLA  actions  have 
been  implemented  and  that  no  further 
cleanup  by  responsible  parties  is 
appropriate.  Moreover,  EPA  and  the 
state  have  determined  that  remedial 
activities  conducted  at  the  site  to  date 
have  been  protective  of  public  health, 
welfare,  and  the  environment. 
DATES:  Comments  concerning  the 
proposed  deletion  of  this  Site  will  be 
accepted  until  July  17.  1995. 
ADDRESSES:  Comments  may  be  mailed 
to:  Lt.  Mark  A.  Marshall,  USPHS. 
Remedial  Project  Manager,  South 
Superfund  Remedial  Branch,  Waste 
Management  Division.  U.S. 
Environmental  Protection  Agency. 
Region  IV,  345  Courtland  Street,  NE., 
Atlanta.  GA  30365. 

Comprehensive  information  on  this 
Site  is  available  through  the  EPA  Region 
IV  public  docket,  which  is  located  at 
EPA's  Region  IV  office  and  is  available 
for  viewing  by  appointment  only  from 
9:00  a.m.  to  4:00  p.m.,  Monday  through 
Friday,  excluding  holidays.  Requests  for 
appointments  or  copies  of  the 
background  information  from  the 
regional  public  docket  should  be 
directed  to  the  EPA  Region  IV  Docket 
Office. 

The  address  for  the  Regional  Docket 
Office  is:  Ms.  Debbie  Jourdan,  U.S. 
Environmental  Protection  Agency. 
Region  IV.  345  Courtland  Street.  NE., 
Atlanta,  Georgia  30365.  Telephone  No.: 
(404) 347-2930. 

Background  information  from  the 
regional  public  docket  is  also  available 
for  viewing  at  the  Site  information 
repository  located  at  the  following 
address:  Peari  Public  Library,  3470 
Highway  80  East,  Pearl,  Mississippi 
39208.  telephone  No.:  (601)  932-2562. 
FOR  FURTHER  INFORMATION  CONTACT:  Lt. 
Mark  A.  Marshall.  USPHS.  Remedial 
Project  Manager.  U.S.  Environmental 
Protection  Agency,  Region  IV.  345 
Courtland  Street.  NE..  Atlanta.  Georgia 
30365.  (404)  347-2643  ext.  6271. 

SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

I.  Introduction 

II.  NPL  Deletion  Criteria 

III.  Deletion  Procedures 

IV.  Basis  for  Intended  Site  Deletions 

I.  Introduction 

EPA  announces  its  intent  to  delete  the 
Flowood  Site  in  Rankin  County, 
Mississippi  firom  the  National  Priorities 
List  (NPL)  which  constitutes  Appendix 
B  on  the  National  Oil  and  Hazardous 
Substances  Pollution  Contingency  Plan 
(NCP).  and  requests  comments  on  this 


proposed  deletion.  EPA  identifies  sites 
that  appear  to  present  a  significant  risk 
to  public  health,  welfare,  or  the 
environment  and  maintains  the  NPL  as 
the  list  of  those  sites.  Sites  on  the  NPL 
may  be  the  subject  of  remedial  actions 
financed  by  the  Hazardous  Substances 
Superfund  Response  Trust  Fund  (Fund). 
Pursuant  to  §  300.425(e)(3)  of  the  NCP, 
any  site  deleted  from  the  NPL  remains 
eligible  for  Fund-financed  Remedial 
Actions  in  the  event  that  conditions  at 
the  site  warrant  such  action.  EPA  will 
accept  comments  concerning  this  Site 
for  thirty  (30)  calendar  days  after 
publication  of  this  notice  in  the  Federal 
Register. 

Section  II  of  this  notice  explains  the 
criteria  for  the  deletion  of  sites  from  the 
NPL.  Section  III  discusses  procedures 
that  EPA  is  using  for  this  action.  Section 
rv  discusses  how  the  Site  meets  the 
deletion  criteria. 

n.  NPL  Deletion  Criteria 

The  NCP  establishes  the  criteria  that 
the  EPA  uses  to  delete  sites  from  the 
NPL.  In  accordance  with  40  CFR 
300.425(e),  releases  may  be  deleted  from 
the  NPL  where  no  further  response  is 
appropriate.  In  making  this 
determination,  EPA  will  consider,  in 
consultation  with  the  State,  whether  any 
of  the  following  criteria  have  been  met: 

(i)  Responsible  parties  or  other  persons 
have  implemented  all  appropriate  response 
actions  required;  or 

(ii)  All  appropriate  Fund-financed 
response  under  CERCLA  has  been 
implemented,  and  no  further  response  action 
by  responsible  parties  is  appropriate;  or 

(iii)  The  remedial  investigation  has 
determined  that  the  release  poses  no 
significant  threat  to  public  health  or  the 
environment  and,  therefore,  taking  or 
remedial  measures  is  not  appropriate. 

Pursuant  to  §  300.425(e)(3)  of  the 
NCP.  any  site  deleted  from  the  NPL 
remains  eligible  for  Fund-financed 
Remedial  Actions  in  the  event  that 
conditions  at  the  site  warrant  such 
action. 

UL  Deletion  Procedures 

EPA  will  accept  and  evaluate  public 
comments  before  making  a  final 
decision  to  delete.  Comments  from  the 
local  community  may  be  the  most 
pertinent  to  deletion  decisions.  The 
following  procedures  were  used  for  the 
intended  deletion  of  this  Site: 

(1)  EPA  has  recommended  deletion  and 
has  prepared  the  relevant  documents. 

(2)  The  State  has  concurred  with  the 
deletion  decision. 

(3)  A  local  notice  has  been  published  in 
local  newspapers  and  has  been  distributed  to 
appropriate  federal,  state,  and  local  officials, 
and  o'her  interested  forties. 


(4)  EPA  has  made  all  relevant  documents 
available  in  the  Regional  OHice  and  local  site 
information  repository. 

Deletion  of  a  site  from  the  NPL  does 
not  itself,  create,  alter,  or  revoke  any 
individual  rights  or  obligations.  The 
NPL  is  designated  primarily  for 
information  purposes  and  to  assist  EPA 
management.  As  mentioned  in  Section 
II  of  this  Notice.  40  C.F.R.  300.425(e)(3) 
states  that  deletion  of  a  site  from  the 
NPL  does  not  preclude  eligibility  for 
future  Ftmd-financed  response  actions. 

Any  comments  received  during  the 
notice  and  comment  period  will  be 
evaluated  before  the  final  decision  to 
delete.  EPA  will  prepare  a 
Responsiveness  Summary,  if  necessary, 
which  will  address  any  comments 
received  during  the  public  comment 
period. 

A  deletion  occurs  after  the  EPA 
Region  IV  Regional  Administrator 
places  a  notice  in  the  Federal  Register. 
The  NPL  will  reflect  any  deletions  in 
the  next  final  update.  Public  notices  and 
copies  of  the  Responsiveness  Summary 
will  be  made  available  to  local  residents 
by  Region  IV. 

IV.  Basis  for  Intended  Site  Deletion 

The  Flowood  Superfund  Site  ("Site") 
is  located  in  the  town  of  Flowood, 
Rankin  County,  Mississippi  along 
Highway  468  on  the  east  side  of  the 
Pearl  River,  east  of  Jackson,  Mississippi. 
The  site  encompasses  approximately 
225  acres  and  consists  mostly  of 
wetlands  and  lowlands  in  the  alluvial 
plain  of  the  Pearl  River.  The  Site  is 
separated  from  the  river  by  two  levees. 
Two  manufacturing  facilities  have 
operated  at  the  Flowood  site  since  the 
1940's  or  longer.  The  Continental  Forest 
Company  owned  the  northern  part  of 
the  property  from  1956  to  1983  when 
the  facility  was  purchased  by  the 
present  owner,  the  Stone  Container 
Corporation.  The  facility  to  the  south, 
currently  the  Rival  Manufactiuing 
Company,  has  been  used  to  manufacture 
stoneware  cooking  pots  since  the  1970's. 
The  past  owner,  The  Marmon  Group, 
used  the  facility  from  the  1950's  through 
the  early  1970's  to  manufacture  ceramic 
tiles.  The  United  Gas  Pipe  Line 
Company  also  owns  a  portion  of  the 
Site.  The  Site  consisted  of  wastewater 
discharge  areas  and  dowrnstream  areas 
adjacent  to  the  two  manufacturing 
facilities.  The  immediate  area  of  the  site 
included  a  borrow  pit  (Lake  Marie),  a 
canal  used  as  a  discharge  area,  and  other 
undeveloped  land  areas  adjacent  to  the 
plant  sites. 

State  environmental  officials  became 
aware  of  the  presence  of  hazardous 
substances  in  an  on-site  canal  during  a 
routine  industrial  waste  water 


inspection  in  the  fall  of  1982.  In  January 
1983,  the  state  reported  the  Site  to  EPA. 
EPA's  investigation  indicated  that  soils 
and  sediments  in  five  areas  around  the 
Site  contained  lead:  the  slough/canal 
area,  the  small  drainage  ditch,  the  wash 
area,  the  drainage  ditch/Lake  Marie 
area,  and  the  cow  pasture  pond  area.  At 
the  request  of  the  Mississippi 
Department  of  Environmental  Quality 
(MDECy.  the  Site  was  placed  on  the  NPL 
in  September  1983.  The  Marmon  Group 
entered  into  a  consent  Agreement  with 
EPA  in  1986  to  conduct  the  Remedial 
Investigation  (RI)  and  Feasibility  Study 
(FS)  for  the  site  to  determine  the  nature 
and  extent  of  lead  contamination  and 
evaluated  various  remedial  alternatives 
to  reduce  any  risks  posed  by  the 
contamination. 

After  reviewing  the  results  of  the  RI/ 
FS,  EPA  selected  a  remedy  to  address 
lead  contamination  at  the  Site  and 
issued  a  Record  of  Decision  (ROD)  for 
the  Site  on  September  30, 1988.  The 
selected  remedy  included  the  following 
components:  excavating  and  solidifying/ 
stabilizing  6,000  cubic  yards  of  lead- 
contaminated  soils  sediments;  no 
remedial  action  for  groundwater; 
backfilling  treated  materials  into  the 
slough/canal  area;  covering,  regrading, 
and  reseeding  the  area;  and, 
groundwater  monitoring.  EPA  and  the 
Potentially  Responsible  Parties  (PRP), 
The  Marmon  Corporation,  Rival 
Memufacturing  Company,  United  Gas 
Pipe  Line  Company  and  Kiewit 
Continental  Inc.  entered  into  a  Consent 
Decree  in  February  1990  for  the  PRP  to 
design  and  implement  the  cleanup 
remedy.  The  PRP  began  remedial  design 
in  February  1990  and  EPA  approved  the 
final  design  of  the  remedy  on  August  9. 
1991. 

Based  on  design  data  developed  by 
the  PRP  prior  to  the  final  design,  EPA 
foimd  that  changes  to  the  selected 
remedy  were  necessary.  EPA 
implemented  an  Explanation  of 
Significant  Differences  (ESD)  in 
September  1990  which  included  two 
modifications  to  EPA's  selected  remedy 
based  on  treatability  studies  and 
confirmatory  sampling  conducted 
during  the  Remedial  Design.  The  first 
modification  required  a  change  in  the 
location  of  the  on-site  disposal  area  (the 
Material  Placement  Area)  due  to  the 
discovery  of  additional  volumes  of 
contaminated  material  in  the  Rival  Plant 
backyard  and  other  areas.  The 
additional  volumes  required  location  of 
a  new  on-site  disposal  area  to 
accommodate  the  volume.  The  second 
modification  required  the  use  of  an 
interim  measures  waiver  of  Applicable 
or  Relevant  and  Appropriate 
Requirements  (ARARs)  which 


temporarily  waives  the  RCRA 
requirement  that  hazardous  waste  must 
be  contained  in  a  Subtitle  C  fiacility. 
This  waiver  was  necessary  because 
treatability  testing  during  the  design 
revealed  that  the  treatment  process 
might  not  render  the  final  product  non- 
RCRA  characteristic  until  after  a  period 
of  time. 

A  community  relations  program  was 
implemented  during  the  course  of  the 
RI/FS.  In  June  1985,  the  community 
relations  plan  was  finalized.  An 
information  repository  was  established 
in  June  at  the  Pearl  Public  Library.  A 
press  release  providing  an  opportunity 
for  a  public  meeting  and  information  on 
the  opening  of  the  public  comment 
period  was  issued  in  May  1988.  The 
public  comment  for  the  proposed  plan 
was  held  from  May  18. 1988  through 
June  22,  1988.  There  was  no  public 
meeting  because  the  public  did  not 
show  an  interest  in  having  a  public 
meeting. 

The  Remedial  Action  objective  for  the 
site  was  to  eliminate  potential  health 
hazards  due  to  the  presence  of  lead  at 
the  Site.  Current  and  potential  routes  of 
exposure  at  the  Site  include  ingestion  of 
contaminated  soil,  fish  and  groundwater 
by  humans  and  ingestion  of 
contaminated  surface  waters  by  cattle. 
Based  on  the  risks  associated  with 
exposure  to  soil  in  the  pathways 
identified,  a  protective  level  of  500  mg/ 
kg  of  lead  was  established.  Groundwater 
sampling  did  not  show  impact  to 
groundwater  for  the  waste  material; 
therefore,  cleanup  goals  for  the 
groundwater  were  not  established.  EPA 
determined  that  groundwater 
monitoring  in  the  stabilized  material 
placement  area  would  measure  the 
effectiveness  of  the  stabilization.  The 
remediation  of  the  contaminated  soil 
and  contaminated  sediments  to  500  mg/ 
kg  would  alleviate  future  impacts  to 
surface  water. 

The  Remedial  Design  was  approved 
on  August  9, 1991.  As  part  of  the  design, 
a  treatability  study  was  conducted.  The 
results  of  the  treatability  study  are 
contained  in  the  Remedial  Design 
report. 

Additional  work  was  required  for  the 
excavation  of  lake  sediments  in  Lake 
Marie;  therefore,  the  completion  of  the 
remedial  construction  activities  were 
implemented  in  two  phases.  On  April  2, 
1993.  EPA.  MDEQ.  and  the  PRP 
conducted  a  Prefinal  Construction 
Inspection  for  Phase  I  of  the  Remedial 
Action.  A  Prefinal  Inspection  for  the 
Phase  n  Remedial  Action  was 
conducted  on  July  20,  1993.  Neither  the 
Phase  I  nor  Phase  II  Prefinal  Inspections 
revealed  any  significant  items  remaining 
to  be  completed  or  corrected. 
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To  prevent  a  future  use  of  the 
property  which  could  disturb  the 
integrity  of  the  containment  of 
contamination  provided  by  the  building 
slabs,  institutional  controls  have  been 
imposed  on  those  areas  of  concern. 
These  institutional  controls  take  the 
form  of  deed  restrictions  which  are  in 
addition  to  those  imposed  on  the 
Material  Placement  Area  (MPA).  These 
deed  restrictions  will  insure  that  the 
remedy  remains  protective  of  human 
health  and  the  environment.  Remedial 
activities  were  conducted  as  planned. 
No  additional  areas  of  contamination 
were  identified  beyond  the  discovery  of 
contained  contaminated  soils  beneath 
structures  in  the  Rival  Back  Yard  (RBY) 
and  the  expansion  of  other  areas 
containing  lead  contaminated  soils  and 
sediments,  and  the  sediments  in  Lake 
Marie.  The  remedial  action  which  was 
finalized  in  accordance  with  the  ROD 
and  the  Consent  Decree  put  into  place 
deed  restrictions  in  the  areas  of  concern 
in  the  RBY  and  the  Material  Placement 
Area. 

The  Remedial  Design  and  the 
Remedial  Action  were  carefully 
reviewed  by  EPA  and  MDEQ  for 
compliance  with  all  requirements  of  the 
ROD  and  with  all  applicable  Quality 
Assurance/Quality  Control  (QA/QC) 
procedures  and  protocol. 

All  procedures  and  protocols 
followed  for  soil  and  sediment  sampling 
analysis  during  the  Post-remediation 
verification  sampling  are  documented  in 
the  Post  Remediation  Verification 
Sampling  Plan.  This  sampling  plan  is 
contained  in  the  Construction 
Management  Plan  dated  May  8.  1992.  as 
was  modified  in  the  field.  A  Quality 
Assurance  Project  Plan  (QAPP)  was 
prepared,  consistent  with  the 
requirements  of  EPA's  Interim 
Guidelines  and  Specifications  for 
preparing  Quality  Assurance  Project 
Plans  (QAM-005/80).  and  in 
conjunction  with  the  design  documents. 
This  QAPP  was  later  modified  and  used 
to  implement  the  Remedial  Action. 

The  QA/QC  program  utilized 
throughout  the  Remedial  Action  was 
acceptable  artd  enabled  EPA  and  MDEQ 
to  determine  that  the  testing  results 
refKjrted  were  accurate  to  the  degree 
needed  to  assure  satisfactory  execution 
of  the  Remedial  Action  and  consistent 
with  the  ROD. 

The  verification  sampling  performed 
across  the  site  have  indicated  that  all 
cleanup  levels  have  been  achieved  and 
the  construction  was  completed 
consistent  with  the  ROD  and  design 
plans  and  specifications.  Throughout 
the  construction,  the  U.S.  Army  Corps 
of  Engineers  (COE)  provided  oversight 
of  the  Remedial  Action  on  behalf  of 


EPA.  The  COE  conducted  frequent 
inspections  of  all  site  construction 
activities  and  submitted  written 
monthly  reports  that  described  the 
results  of  its  inspections. 

Laboratory  results  have  indicated  that 
the  remedy  has  achieved  performance 
standards  and  met  the  cleanup  levels 
established  in  the  ROD.  Interpretation  of 
this  analytical  data  indicate  that  the 
remedy  has  been  constructed  in 
accordance  with  the  Remedial  Design 
plans  and  specifications  and  is 
achieving  the  primary  purpose  of 
preventing  human  health  risks  from 
contamination  of  on-site  soils  and 
sediments. 

As  required  by  the  Consent  Decree 
(CD),  the  Settling  Parties  submitted  the 
final  Operation  and  Maintenance  (O&M) 
Plan  to  EPA  on  November  12,  1993.  The 
ROD  requires  that  groundwater 
monitoring  be  performed  quarterly  for 
the  first  year.  EPA  will  review  the  data 
and  a  decision  will  be  made  on  the 
frequeijcy  of  monitoring  for  the 
subsequent  years. 

Four  groundwater  monitoring  wells 
were  installed  in  and  around  the  MPA. 
These  wells  will  be  used  to  monitor  the 
long-term  performance  of  the  Material 
Placement  Area  on  the  quality  of  the 
groundwater.  Samples  from  each 
monitoring  well  will  be  collected  and 
analyzed  for  the  lead  (total  lead). 
Statistical  analysis  will  be  employed  to 
determine  if  the  MPA  is  having  an 
adverse  affect  on  the  area  groundwater. 

In  accordance  with  EPA  guidance,  a 
five  year  review  of  this  project  is 
necessary  to  ensure  continued 
protection  of  human  health  and  the 
environment.  The  statutory  five-year 
review  will  be  conducted  pursuant  to 
guidance  contained  in  OSWER  Directive 
9355.7-02.  Structure  and  Components 
of  the  Five- Year  Review.  The  five  year 
time  frame  began  on  June  22, 1992,  the 
Remedial  Action  contract  award  date. 
Therefore,  the  five  year  review  should 
be  completed  on  or  before  June  22, 
1997. 

EPA.  with  concurrence  of  the  State, 
has  determined  that  all  appropriate 
Fund-financed  responses  under 
CERCLA  at  the  Site  have  been 
completed,  and  that  no  further  cleanup 
by  responsible  parties  is  appropriate. 
Therefore,  it  proposes  to  delete  the  Site 
from  the  NPL  and  requests  public 
comments  on  the  proposed  deletion. 

Dated:  June  1.  1995. 
Patrick  M.  Tobin, 

Acting  Regional  Administrator 

|FR  Doc.  95-14546  Filed  6-14-95;  8:45  ami 

BILUNG  CODE  6S60-S0-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  65 
RIN  3067-AC38 

Review  of  Determinations  for  Required 
Purchase  of  Flood  Insurance 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Proposed  rule. 

summary:  FEMA  proposes  to  establish 
the  procedures  and  process  for  its 
review  of  determinations  of  whether  a 
building  or  mobile  home  is  located  in  an 
identified  Special  Flood  Hazard  Area. 
The  review  process  will  provide  an 
opportunity  for  borrowers  and  lenders 
of  loans  secured  by  improved  real  estate 
to  resolve  disputes  regarding  contested 
determinations. 

DATES:  We  invite  your  comments  on  this 
proposed  rule,  which  should  be 
submitted  on  or  before  August  14. 1995. 
ADDRESSES:  Please  send  written 
comments  to  the  Rules  Docket  Clerk, 
Office  of  the  General  Counsel,  Federal 
Emergency  Management  Agency,  500  C 
Street  SW.,  Washington.  DC  20472, 
(facsimile)  (202)  646-4536. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  K.  Buckley,  P.E.,  Chief.  Hazard 
Identification  Branch.  Mitigation 
Directorate,  500  C  Stieet  SW., 
Washington,  DC  20472,  (202)  646-2756, 
(facsimile)  (202)  646-^596  (not  toll-free 
calls). 

SUPPLEMENTARY  INFORMATION:  Section 
102(e)  of  the  Flood  Disaster  Protection 
Act  of  1973,  as  amended  by  the  National 
Flood  Insurance  Reform  Act  of  1994 
(NFIRA)  (42  U.S.C.  4012a(e)(3).  states 
that  the  borrower  and  lender  for  a  loan 
secured  by  improved  real  estate  or  a 
mobile  home  may  jointly  request  FEMA 
to  review  a  determination  of  whether 
the  building  or  mobile  home  is  located 
in  an  identified  Special  Flood  Hazard 
Area  (SFHA).  Within  45  days  after 
receiving  the  request,  if  all  required 
supporting  technical  information  is 
provided,  FEMA  would  review  the 
determination  and  provide  to  the 
borrower  and  the  lender  a  letter  stating, 
based  on  the  information  supplied, 
whether  the  building  or  mobile  home  is 
in  an  identified  Special  Flood  Hazard 
Area.  These  procedures  would  be 
available  to  the  borrower  and  the  lender 
during  the  45-day  period  after  the 
borrower  is  notified  that  flood  insurance 
is  required.  Only  joint  requests  by  both 
the  lender  and  the  borrower  (requests 
accompanied  by  a  letter  signed  by  both 
parties)  would  be  accepted  under  these 
procedures.  Requests  submitted  more 
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than  45  days  after  borrower  notification 
be  not  be  reviewed  and  would  be 
returned. 

Background 

Section  102(b)  of  the  Flood  Disaster 
Protection  Act  of  1973,  as  amended  by 
the  National  Flood  Insurance  Reform 
Act  of  1994  (NHRA),  42  U.S.C. 
4012a(b),  requires  that  federally 
regulated  lending  institutions  and 
federal  agency  lenders  review  the 
National  Flood  Insurance  Program 
(NFIP)  map  for  the  community  in  which 
they  are  contemplating  making, 
increasing,  extending,  or  renewing  any 
loan  secured  by  improved  real  estate  to 
determine  whether  the  building  or 
mobile  home  is  located  in  an  identified 
Special  Flood  Hazard  Area,  and  if  so, 
require  the  purchase  of  flood  insurance 
for  the  building  or  mobile  home.  Section 
524(e)(3)(A)  of  the  NFIRA  provides  for 
the  borrower  and  lender  jointly  to 
request  that  FEMA  review  the 
determination.  There  may  be  cases  in 
which  there  is  a  disagreement  regarding 
the  accuracy  of  a  determination,  and 
this  procedure  will  confirm  or  disprove 
the  accuracy  of  the  original 
determination.  In  many  cases,  a  third 
party  performs  these  determinations  for 
lenders.  The  NFIRA  states  that  a  lender 
may  provide  for  the  acquisition  or 
determination  of  information  regarding 
special  fiood  hazards  to  be  made  by  a 
person  other  than  the  lender  only  to  the 
extent  such  person  guarantees  the 
accuracy  of  the  information.  Because 
lenders  rely  on  information  provided  by 
these  third  parties  to  ensure  compliance 
with  mandatory  flood  insurance 
purchase  requirements,  lenders  have 
ample  incentives  to  ensure  the  quality 
of  this  information.  Therefore,  FEMA 
expects  that  these  determinations  would 
be  done  correctly  and  FEMA's  review  of 
these  determinations  will  be  necessary 
only  in  unusual  cases.  If  additional 
information  (such  as  a  property  survey) 
becomes  available  after  the  initial 
determination  was  performed,  FEMA 
would  expect  that  this  additional 
information  would  be  presented  to  the 
party  making  the  determination  for 
consideration  before  asking  FEMA  to 
review  the  determination. 

Standard  Hazard  Determination  Form 

As  mandated  by  Section  528  of  the 
NFIRA  (42  U.S.C.  4104b).  FEMA  is 
developing  a  Standard  Hazard 
Determination  Form  to  be  used  by  all 
regulated  lenders  and  federal  agency 
lenders  making  flood  hazard 
determinations  for  improved  property 
used  to  secure  loans.  The  Standard 
Hazard  Determination  Form  was 
published  as  a  proposed  rule  in  the 


Federal  Register  on  April  7,  1995,  60  FR 
17758.  We  propose  that  when  the 
borrower  and  lender  ask  FEMA  to  make 
a  flood  hazard  determination  review, 
they  would  provide  to  FEMA  the 
completed  Standard  Hazard 
Determination  Form  together  with  all 
other  technical  information  used  in 
making  the  flood  hazard  determination. 
After  reviewing  that  technical 
information,  FEMA  would  issue  a 
written  determination  concurring  with 
or  disagreeing  with  the  original 
determination,  and  stating  whether  the 
National  Flood  Insurance  Program  map 
indicates  the  subject  building  or  mobile 
home  is  in  the  SFHA. 

Fee  for  Review  by  FEMA 

FEMA  would  initiate  cost  recovery 
procedures  for  its  review  of 
determinations.  This  action  would 
reduce  expenses  to  the  flood  insurance 
policyholders  and  would  contribute  to 
maintaining  the  NFIP  as  self-supporting. 
We  anticipate  that  a  flat  fee  of  $60 
would  cover  a  majority  of  the  costs 
associated  with  reviewing,  recording, 
processing,  and  dispatching  FEMA 
determinations.  This  fee  would  also 
apply  to  a  finding  of  insufficient 
information.  This  fee  would  be 
reviewed  on  an  annual  basis  and  would 
be  changed,  if  necessary,  by  publishing 
a  notice  in  the  Federal  Register. 

Effect  on  Existing  Letter  of  Map 
Amendment  (LOMA)/Letterof  Map 
Revision  (LOMR)  Procedures 

The  procedures  proposed  under  this 
part  would  not  result  in  a  revision  to  an 
NFIP  map  and  are  not  intended  to 
replace  those  procedures  already 
provided  in  44  CFR  Parts  65  and  70.  If 
additional  technical  data,  such  as 
elevation  information  about  the  building 
or  mobile  home,  are  provided  with  the 
request  for  review  of  a  determination, 
FEMA  would  not  automatically  initiate 
the  LOMA  or  LOMR  process  for  the 
property.  A  request  for  a  LOMA  or 
LOMR  may  be  submitted  at  any  time 
and  must  be  presented  following  the 
procedures  established  under  44  CFR 
parts  70  and  65  for  those  requests. 

National  Environmental  Policy  Act 

This  proposed  rule  would  be 
categorically  excluded  from  the 
requirements  of  44  CFR  part  10, 
Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Deputy  Director  certifies  that  this 
rule  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  in  accordance 


with  the  Regulatory  Flexibility  Act,  5 
U.S.C.  601  et  seq.,  because  it  would  not 
be  expected  (1)  to  have  significant 
secondary  or  incidental  effects  on  a 
substantial  number  of  small  entities,  nor 
(2)  to  create  any  additional  burden  on 
small  entities.  Moreover,  establishing  a 
procedure  for  FEMA's  review  of 
determinations  is  required  by  the 
National  Flood  Insurance  Reform  Act  of 
1994,  42  U.S.C.  4012a.  A  regulatory 
flexibility  analysis  has  not  been 
prepared. 

Regulatory  Planning  and  Review 

This  proposed  rule  would  not  be  a 
significant  regulatory  action  under 
Executive  Order  12866  of  September  30. 
1994,  Regulatory  Planning  and  Review, 
58  FR  51735.  To  the  extent  possible  this 
proposed  rule  adheres  to  the  principles 
of  regulation  as  set  forth  in  Executive 
Order  12866.  This  proposed  rule  has  not 
been  reviewed  by  the  Office  of 
Management  and  Budget  under  the 
provisions  of  Executive  Order  12866. 

Paperwork  Reduction  Act 

This  proposed  rule  would  not  involve 
any  collection  of  information  for  the 
purposes  of  the  Paperwork  Reduction 
Act. 

Executive  Order  12612,  Federalism 

This  proposed  rule  would  involve  no 
policies  that  have  federalism 
implications  under  Executive  Order 
12612,  Federalism,  dated  October  26, 
1987. 

Executive  Order  12778,  Civil  Justice 
Reform 

This  proposed  rule  would  meet  the 
applicable  standards  of  section  2(b)(2)  of 
Executive  Order  12778. 

List  of  Subjects  in  44  CFR  Part  65 

Flood  insurance,  Reporting  and 
recordkeeping  requirements. 

Accordingly,  44  CFR  part  65  is 
proposed  to  be  amended  to  read  as 
follows: 

PART  65— IDENTIFICATION  AND 
MAPPING  OF  SPEaAL  HAZARD 
AREAS 

1.  The  authority  citation  for  part  65  is 
proposed  to  be  revised  to  read  as 
follows: 

Authority:  42  U.S.C.  4001  et  seq., 
Reoiganization  Plan  No.  3  of  1978.  43  FR 
41943.  3  CFR.  1978  Comp..  p.  329:  E.O. 
12127  of  Mar.  31.  1979.  44  FR  19367,  3  CFR. 
1979  Comp..  p.  376. 

2.  Section  65.17  is  proposed  to  be 
added  to  read  as  follows: 
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§  65. 1 7    Review  of  determinations. 

This  section  describes  the  procedures 
that  shall  be  followed  and  the  types  of 
informa.tion  required  by  FEMA  to 
review  a  determination  of  whether  a 
building  or  mobile  home  is  located 
within  an  identified  Special  Flood 
Hazard  Area  (SFHA). 

(a)  General  Conditions.  The  borrower 
and  lender  of  a  loan  secured  by 
improved  real  estate  or  a  mobile  home 
may  jointly  request  that  FEMA  review  a 
determination  that  the  building  or 
mobile  home  is  located  in  an  identified 
SFHA.  Such  a  request  must  be 
submitted  within  45  days  of  the  lender's 
notification  to  the  borrower  that  the 
building  or  mobile  home  is  in  the  SFHA 
and  that  flood  insurance  is  required. 
Such  a  request  must  be  submitted 
jointly  by  the  lender  and  the  borrower 
and  shall  include  the  required  fee  and 
technical  information  related  to  the 
building  or  mobile  home. 

(b)  Data  and  Other  Requirements. 
Items  required  for  FEMA's  review  of  a 
determination  shall  include  the 
following: 

(1)  Payment  of  the  required  fee  by 
credit  card,  check,  or  money  order, 
payable  in  U.S.  funds,  to  the  National 
Flood  Insurance  Fund; 

(2)  A  request  for  FEMA's  review  of  the 
determination,  signed  by  both  the 
borrower  and  the  lender; 

(3)  A  copy  of  the  lender's  notiHcation 
to  the  borrower  that  the  building  or 
mobile  home  is  in  an  SFHA  and  that 
flood  insurance  is  required  (the  request 
for  review  of  the  determination  must  be 
postmarked  within  45  days  of  borrower 
notification); 

(4)  A  completed  Standard  Hazard 
Determination  Form  for  the  building  or 
mobile  home,  together  with  a  legible 
copy  of  all  technical  data  used  in 
making  the  determination;  and 

(5)  A  copy  of  the  effective  Flood 
Hazard  Boundary  Map  (FHBM)  or  Flood 
Insurance  Rate  Map  (FIRM)  panel  for 
the  community  in  which  the  building  or 
mobile  home  is  located,  with  the 
building  or  mobile  home  location 
indicated.  Portions  of  the  map  panel 
may  be  submitted  but  shall  include  the 
area  of  the  building  or  mobile  home  in 
question  together  with  the  map  panel 
title  block,  including  effective  date,  bar 
scale,  and  north  arrow. 

(c)  Review  and  Response  by  FEMA. 
Within  45  days  after  receipt  of  a  request 
to  review  a  determination,  FEMA  will 
notify  the  applicants  in  writing  of  one 
of  the  following: 

(1)  Request  submitted  more  than  45 
days  after  borrower  notification;  no 
review  will  be  performed  and  all 
materials  are  being  returned; 


(2)  Insufficient  information  was 
received  to  review  the  determination; 
therefore,  the  determination  is  upheld 
until  a  complete  submittal  is  received; 
or 

(3)  The  results  of  FEMA's  review  of 
the  determination,  which  shall  include 
the  following: 

(i)  The  name  of  the  NFIP  community 
in  which  the  building  or  mobile  home 
is  located; 

(ii)  The  property  address  or  other 
identification  of  the  property  and 
building  or  mobile  home  to  which  the 
determination  applies; 

(iii)  The  NFIP  map  panel  number  and 
effective  date  upon  which  the 
determination  is  based; 

(iv)  A  statement  indicating  whether 
the  building  or  mobile  home  is  within 
the  Special  Flood  Hazard  Area; 

(v)  The  time  frame  during  which  the 
determination  is  effective  (generally 
until  the  next  map  revision  occurs  for 
the  map  panel  involved). 

Dated:  )une  9, 1995. 
Harvey  G.  Ryiand, 

Deputy  Director. 

(FR  Doc.  95-14690  Filed  6-14-95;  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50CFRPart17 
RIN1018-AD22 

Endangered  and  Threatened  Wildlife 
and  Plants;  Reopening  of  the 
Comment  Period  on  Proposed  Critical 
Habitat  Determination  for  Woundfin, 
Virgin  River  Chub,  and  Virgin 
Spinedace 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Proposed  rule;  notice  of 

reopening  of  the  comment  period. 

summary:  The  Fish  and  Wildlife  Service 
(Service)  provides  notice  that  the 
comment  period  is  reopened  on  the 
proposal  to  designate  critical  habitat  for 
woundfin  [Plagoptems  argentissimus] 
and  Virgin  River  chub  [Gila  seminuda  = 
G.  robusta  seminuda],  two  species  of 
fish  federally  listed  as  endangered 
pursuant  to  the  Endangered  Species  Act 
(Act),  and  for  Virgin  spinedace 
[Lepidomeda  mollispinis  moUispinis),  a 
species  proposed  for  listing  as 
threatened  under  the  Act.  All  three 
species  of  fish  are  endemic  to  the  Virgin 
River  Basin  of  southwestern  Utah, 
northwestern  Arizona,  and  southeastern 
Nevada.  Comments  received  during  the 


entire  comment  period,  April  5  to  June 
20,  1995,  will  be  considered  before 
finalizing  the  designation  of  critical 
habitat. 

DATES:  The  comment  period,  which 
originally  closed  on  June  5,  1995,  will 
now  close  on  June  20, 1995.  The 
comment  period  has  been  extended  due 
to  several  requests  from  the  public. 
ADDRESSES:  Written  comments  and 
materials  concerning  this  proposal 
should  be  sent  to  the  Field  Supervisor, 
U.S.  Fish  and  Wildlife  Service,  Salt 
Lake  City  Field  Office,  145  East  1300 
South,  Suite  404,  Lincoln  Plaza,  Salt 
Lake  City,  Utah  84115.  Comments  and 
materials  received  will  be  available  for 
public  inspection,  by  appointment, 
during  normal  business  hours  at  the 
above  address.  Copies  of  comments  and 
materials  received  also  will  be  available 
for  public  inspection  at  the  Washington 
County  Public  Library  in  St.  George, 
Utah. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Robert  D.  Williams,  Assistant  Field 
Supervisor,  at  the  above  address, 
telephone  (801)  524-5001. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  woundfin.  Virgin  River  chub  and 
Virgin  spinedace  are  endemic  to  the 
Virgin  River  Basin.  The  Virgin  River 
originates  in  south-central  Utah, 
running  in  a  southwest  direction  from 
Utah,  to  northwestern  Arizona,  and 
southeastern  Nevada  for  approximately 
320  kilometers  (km)  (200  miles  (mi)) 
before  emptying  into  Lake  Mead.  The 
Virgin  River  populations  of  these  fishes 
have  declined  due  to  the  cumulative 
effects  of  environmental  impacts  that 
resulted  in  habitat  loss  including: 
Dewatering  from  numerous  diversions, 
proliferation  of  nonactive  fishes, 
alterations  to  natural  fiow,  temperature, 
and  sediment  regimes. 

There  is  considerable  overlap  in 
critical  habitat  proposed  for  the  three 
species,  and  the  proposed  designation 
includes  330.8  km  (206.8  mi]  of  the 
Virgin  River  in  portions  of  Utah. 
Arizona,  and  Nevada.  The  Service 
proposes  151.7  km  (94.8  mi)  of  critical 
habitat  for  the  woundfin  (approximately 
13.5  percent  of  its  historical  range); 
151.7  km  (94.8  mi)  for  the  Virgin  River 
chub  (70.8  percent  of  its  historical 
range,  excluding  the  range  historically 
occupied  by  the  Muddy  River  form); 
and  201.9  km  (126.2  mi)  for  the  Virgin 
spinedace  (87.3  percent  of  its  historical 
range). 

The  proposed  rule  to  designate 
critical  habitat  for  the  three  fishes  was 
published  on  April  5, 1995  (60  FR 
17296).  A  public  hearing  was  held  on 
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May  8,  1995,  in  St.  George,  Utah.  No 
further  public  hearings  will  be  held. 

Author 

The  primary  authors  of  this  notice  are 
Susan  C.  Linner  and  Robert  D.  Williams 
of  the  Service's  Salt  Lake  City  Field 
Office  (see  ADDRESSES). 

Authority 

The  authority  for  this  action  is  the 
Endangered  Species  Act  of  1973  (16 
U.S.C.  1531  et  seq.). 

Dated:  June  8.  1995. 
Terry  T.  Terrell, 

Deputy  Regional  Director,  Region  6,  Denver 

Colorado,  Fish  and  Wildlife  Service. 

|FR  Doc.  95-14634  Filed  6-14-95;  8:45  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisioris  and 
rulings,  delegations  of  auttiority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


ARCTIC  RESEARCH  COMMISSION 
Meeting 

June  5,  1995. 

Notice  is  hereby  given  that  the  Arctic 
Research  Commission  will  hold  its  39th 
Meeting  in  Cambridge.  U.K.  at  the  Scott 
Polar  Research  Institute,  Cambridge 
University.  On  Monday,  July  3,  a 
Business  Session  open  to  the  public  will 
convene  at  9:00  a.m.  Agenda  items 
include  (1)  Opening  remarks  by  the 
Director,  SPRI,  and  the  Chairman,  ARC; 
(2)  Scott  Polar  Research  Activities 
briefing;  and  (3)  British  Antarctic 
Survey  briefing.  On  Tuesday,  July  4,  an 
Executive  Session  will  be  held  at  9:00 
a.m.  after  which  the  Commission  will 
depart  for  Bremerhaven.  On 
Wednesday,  July  5  the  Commission  will 
visit  the  Alfred  Wegener  Institute  for 
Polar  Research  for  briefings  and  a  tour 
of  the  WRI  facilities  followed  by  a  tour 
of  the  research  icebreaker  Polarstar. 

Any  person  planning  to  attend  this 
meeting  who  requires  special 
accessibility  features  and/or  auxiliary 
aids,  such  as  sign  language  interpreters, 
must  inform  the  Commission  in  advance 
of  those  needs. 

Contact  Person  for  More  Information: 
Dr.  Garrett  W.  Brass,  Executive  Director, 
Arctic  Research  Commission,  703-525- 
0111  or  TDD  703-306-0090. 
Garrett  W.  Brass, 
Executive  Director. 
[FR  Doc.  95-14676  Filed  6-14-95;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Agency  Form  Under  Review  by  tiie 
Office  of  Management  and  Budget 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35J. 


Agency:  Bureau  of  the  Census. 

Title:  1996  Continuous  Measurement 
Survey. 

Form  Numbeiis):  CMS-1,  CMS-10, 
CMS-12,  CMS-13.  CMS-14,  CMS-15, 
CMS-16.  CMS-20.  CMS-30. 

Agency  Approval  Number:  None. 

Type  of  Request:  New  collection. 

Burden:  108,500  hours. 

Number  of  Respondents:  217,000. 

Avg  Hours  Per  Response:  30  minutes. 

Needs  and  Uses:  The  Census  Bureau 
is  developing  and  evaluating  a  design  to 
continuously  measure  the  long-form 
data  that  has  traditionally  been 
collected  once  a  decade  as  part  of  the 
decennial  census.  Continuously 
collecting  the  long-form  data  wrill 
provide  more  timely  data.  Under 
Continuous  Measurement  (CM)  a  long- 
form  questionnaire  is  mailed  to  a 
national  sample  of  different  housing 
units  each  month.  Follow-up  for 
nonresponse  is  conducted  on  a  sample 
basis  using  a  combination  of  telephone 
and  personal  visit.  A  small  test  of  CM 
procedures  was  conducted  in  1995  in 
approximately  2,000  households.  The 
1996  CM  Survey  will  be  a  full-scale 
implementation  in  6  sites  throughout 
the  country  selected  to  represent  typical 
urban  and  rural  cities  and  counties.  Data 
will  be  collected  over  a  14-month 
period  in  approximately  10,500  housing 
units  each  month.  A  separate  national 
sample  of  5,000  housing  units  will  be 
selected  each  month  to  participate  in  a 
mail  response  rate  test.  The  objectives  of 
the  1996  CM  Survey  are  to  test  all 
phases  of  the  proposed  CM  process, 
obtain  real-time  cost  and  productivity 
data,  and  evaluate  the  CM  data  quality 
and  coverage. 

Affected  Public:  Individuals  or 
households. 

Frequency:  Monthly. 

Respondent's  Obligation:  Mandatory. 

OMB  Desk  Officer:  Maria  Gonzalez, 
(202)  395-7313. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Gerald  Tache,  DOC 
Forms  Clearance  Officer,  (202)  482- 
3271,  Department  of  Commerce,  room 
5312, 14th  and  Constitution  Avenue, 
NW,  Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Maria  Gonzalez,  OMB  Desk  Officer, 
room  10201,  New  Executive  Office 
Building,  Washington,  DC  20503. 


Dated:  June  9. 1995. 
Gerald  Tache, 

Departmental  Forms  Qearance  Officer,  Office 
of  Management  and  Organization. 
(FR  Doc.  95-14628  Filed  6-14-95;  8:45  am] 
BILLING  CODE  3510-07-F 

International  Trade  Administration 

Initiation  of  Antidumping  and 
Countervailing  Duty  Administrative 
Reviews 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  initiation  of 
antidumping  and  countervailing  duty 
administrative  reviews. 

summary:  The  Department  of  Commerce 
(the  Department)  has  received  requests 
to  conduct  administrative  reviews  of 
various  antidumping  and  countervaifing 
duty  orders  and  findings  with  May 
anniversary  dates.  In  accordance  with 
the  Commerce  Regulations,  we  are 
initiating  those  administrative  reviews. 
EFFECTIVE  DATE:  June  15,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Holly  A.  Kuga,  Office  of  Antidumping 
Compliance,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue  NW., 
Washington.  DC  20230,  telephone:  (202) 
482-4737. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Department  has  received  timely 
requests,  in  accordance  with  19  CFR 
353.22(a)  and  355.22(a)  (1994),  for 
administrative  reviews  of  various 
antidumping  and  countervailing  duty 
orders  and  findings  with  May 
anniversary  dates. 

Initiation  of  Reviews: 

In  accordance  with  sections  19  CFR 
353.22(c)  and  355.22(c),  we  are 
initiating  administrative  reviews  of  the 
following  antidumping  and 
coimtervailing  duty  orders  and  findings. 
The  Department  is  not  initiating  an 
administrative  review  of  any  exporters 
and/or  producers  who  were  not  neuned 
in  a  review  request  because  such 
exporters  and/or  producers  were  not 
specified  as  required  under  section 
353.22(a)  (19  CFR  353.22)).  We  intend  to 
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issue  the  final  results  of  these  reviews 
not  later  than  May  31,  1996. 


Antidumping  duty  pro- 
ceedings 


Antiduniping  duty  pro- 
ceedings 

Period  to  be  reviewed 

Brazil: 

Frozen  Con- 

centrated Orange 

Juice 

A-351-605 

Branco  Peres  Cit- 

rus. S.A 

05/01/94-04/30/95 

CTM  Citrus.  SJV. 

Korea; 

■     •• 

Dynamic  Random 

Access  Memory 

Semiconductors 

(DRAMS)  of  One 

Megabit 

A-580-812 

GoWstar  Electron 

Co..  Ltd.. 

Hyundai  Elec- 

tronics Co.,  Ltd., 

Samsung  Elec- 

tronics Co.,  Ltd.. 

LG  Semicon  Co.. 

Ltd 

05/01/94-04/30/95 

Certain  SmaJt  Busi- 

ness Telephone 

Systems  and 

Subassemblies 

Thereof 

A-580-803 

Ssangbangwool 

International  Inc  . 

02/01/94-2/31/95 

*  Inadvertenly  omitted  from  a  previous  initi- 
ation notice. 

Turkey: 
Circular  Welded 

Cartxjn  Steel 

Pipe  and  Tutje 

Products 
A-489-501 
Borusan  Group, 

Mannesmann- 

Sumert>ant<  Boru 

Industrisi  T.A.S. 

Yucetooru 

Ihracat,  Ittialat  ve 

Pazarlama  A.S./ 

Cayirova  Boru 

Sanayj  ve  Ticaret 

A.S..  Erbosan 

Erviyas  Boru 

Sanayli  ve 

Ticaret  A.S 

Countervailing  Duty 

Proceedings 


Singapore: 
Ball  Bearings ' 

C-559-802  

Cylindrical  Roller 

Bearings* 

C-559-802  

Needle  Roller 

Beanngs  * 

C-559-802  

Spherical  Roller 

Bearings* 

C-559-802  

Spherical  Plane 

Bearings* 
C-559-802 


05/01/94-04/30/95 

01/01/94-12/31/94 
01/01/94-12/31/94 
01/01/94-12/31/94 
01/01/94-12/31/94 
01/01/94-12/31/94 


ThaMand: 
Ball  Beanngs  arxj 

Parts  Thereof 
C-549-802  


Period  to  be  reviewed 


01/01/94-12/31/94 


*  Four  related  corrpanies,  NMB  Sir^qapore, 
Ltd.,  Pelmec  Industries  (Re.)  Ltd.,  Minebea 
Trading  (Pte.)  Ltd.,  and  Minetiea  Company 
Ltd.,  Singapore  (collectively  ttie  "Minet)ea 
Group")  liave  submitted  a  request  for  partial 
revocation  of  the  order  under  19  CFR 
355.25(a)(3).  The  Department  will  examine  the 
request  for  revocation  to  determine  whether 
the  Minebea  Group  meets  the  ttvestx)ld  re- 
quirements for  revocation  under  19  CFR 
355.25(a)(3). 

Interested  parties  must  submit 
applications  for  disclosure  imder 
administrative  protective  orders  in 
accordance  with  19  CFR  353.34(b)  and 
355.34(b). 

These  initiations  and  this  notice  are 
in  accordance  with  section  751(a)  of  the 
Tariff  Act  of  1930,  as  amended  (18 
U.S.C.  1675(a))  and  19  CFR  353.22(c)(1) 
and  355.22(c)(1). 

Dated:  June  13.  1995. 
Joseph  A.  Spetrini, 

Deputy  Assistant  Secretary  for  Compliance. 
(PR  Doc.  95-14816  Filed  6-14-95;  8:45  am] 
KLLMO  COOE  3510-OS-M 


North  American  Free-Trade  Agreement 
(NAFTA)  Article  1904  Binational  Panel 
Reviews;  Notice  of  Decision  of  Panel 

agency:  NAFTA  Secretariat.  United 

States  Section,  International  Trade 

Administration,  Department  of 

Commerce. 

ACTION:  Notice  of  decision  of  panel  on 

May  30, 1995. 

summary:  On  May  30. 1995.  a  Binational 
Panel  issued  its  decision  in  the  review 
of  the  final  countervailing  duty 
determination  made  by  the  International 
Trade  Administration  (ITA)  in  the 
administrative  review  respecting  Live 
Swine  from  Canada.  Secretariat  File  No. 
USA-94-1904-01.  The  Binational  Panel 
remanded  the  final  determinations  to 
the  International  Trade  Administration 
for  further  action  on  two  issues  and 
affirmed  the  determination  in  all  other 
respects.  A  copy  of  the  complete  panel 
decision  is  available  from  the  Binational 
Secretariat. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  R.  Holbein,  United  States 
Secretary.  NAFTA  Secretariat,  Suite 
2061, 14th  and  Constitution  Avenue, 
Washington,  DC  20230,  (202)  482-5438. 
SUPPLEMENTARY  INFORMATION:  Chapter 
19  of  the  North  American  Free-Trade 
Agreement  ("Agreement")  establishes  a 
mechanism  to  replace  domestic  judicial 


review  of  final  determinations  in 
antidumping  and  countervailing  duty 
cases  involving  imports  from  a  NAFTA 
country  with  review  by  independent 
binational  panels.  When  a  Request  for 
Panel  Review  is  filed,  a  binational  panel 
is  estabhshed  to  act  in  place  of  national 
coiuls  to  review  expeditiously  the  final 
determination  to  determine  whether  it 
conforms  with  the  antidumping  or 
countervailing  duty  law  of  the  coimtry 
that  made  the  determination. 

Under  Article  1904  of  the  Agreement, 
which  came  into  force  on  January  1, 
1994,  the  Government  of  the  United 
States,  the  Government  of  Canada  and 
the  Government  of  Mexico  established 
Rules  of  Procedure  for  Article  1904 
Binational  Panel  Reviews  ("Rules"). 
These  Rules  were  published  in  the 
Federal  Register  on  February  23,  1994 
(59  FR  8686).  The  Panel  review  in  this 
matter  has  been  conducted  in 
accordance  with  these  Rules. 

BACKGROUND:  A  first  Request  for  Panel 
Review  was  filed  with  the  U.S.  Section 
of  the  NAFTA  Secretariat,  pursuant  to 
Article  1904  of  the  Agreement,  on 
March  30, 1994.  P.  Quintaine  &  Son  Ltd, 
of  Brandon,  Manitoba,  Pryme  Pork  Ltd., 
of  St.  Malo,  Manitoba  and  Earle  Baxter 
Trucking  LQ.,  of  Millbank,  Ontario 
requested  panel  review  of  the  final 
coimtervailing  duty  administrative 
review  described  above. 

PANEL  DEOSKM:  In  its  May  30, 1995 
decision,  the  panel  remanded  the 
determination  and  instructed  the  ITA  to: 

(1)  Reinstate  the  Sows  and  Boars 
subclass  and  determine  a  separate  CVD 
rate  for  it;  and 

(2)  Consider  Pryme  Pork's  appUcation 
for  a  subclass  for  Weanlings,  employing 
the  same  criteria  used  in  creating  the 
Sows  and  Boars  subclass,  explaining  in 
detail  any  reasons  that  may  be  found  to 
preclude  the  estabUshment  of  a 
Weanling  subclass  or  the  calculation  of 
a  separate  CVD  rate  for  such  subclass. 

The  panel  also  affirmed  the  final 
determination  findings  that  Sows  and 
Boars  and  also  Weanlings  are  within  the 
scope  of  the  CVD  order. 

In  a  separate  Order,  the  panel 
instructed  the  ITA  to  file  its 
determination  on  remand  by  July  31, 
1995. 

Dated:  June  9, 1995. 
James  R.  Holbein, 

United  States  Secretary.  NAFTA  Secretariat. 
(FR  Doc.  95-14712  Filed  6-14-95;  8:45  am) 

BILUNG  CODE  3S10-6T-M 


National  Oceanic  and  Atmospheric 
Administration 
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P.O.  060595q 

Mid-Atiantic  Fishery  Management 
Council;  Meetings 

agency:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meetings. 

summary:  The  Mid-Atlantic  Fishery 
Management  Council  and  its  Habitat 
Committee.  Large  Pelagics/ Sharks 
Committee,  and  Demersal  Species 
Committee  will  hold  public  meetings. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  R.  Keifer,  Executive  Director; 
telephone  302-674-2331. 
DATES:  The  meetings  will  be  held  on 
June  27-29,  1995. 

ADDRESSES:  The  meetings  will  be  held  at 
the  Radisson  Hotel  Islandia,  3635 
Express  Drive  North,  Hauppauge,  Long 
Island,  NY  11788;  telephone:  516-232- 
3000. 

Council  address:  Mid-Atlantic  Fishery 
Management  Council,  300  S.  New 
Street,  Dover,  DE  19901. 
SUPPLEMENTARY  INFORMATION:  On  June 
27,  the  Habitat  Committee  will  meet 
fixjm  1:00  p.m.  until  3:00  p.m.  and  the 
Large  Pelagics/Sharks  Committee  will 
meet  from  3:00  p.m.  until  5:00  p.m.  On 
June  28,  the  Council  will  meet  irom  8:00 
a.m.  until  12:00  p.m.,  followed  by  the 
Demersal  Species  Committee  meeting 
from  1:30  p.m.  imtil  4:30  p.m.  On  June 
29,  the  Council  will  meet  from  8:00  a.m. 
imtil  approximately  noon. 

The  following  topics  may  be 
discussed: 

(1)  Artificial  Reef  PoUcy. 

(2)  Bluefin  tima  management. 

(3)  Review  of  public  comments  on 
Amendment  7  to  the  Summer  Flounder 
Fishery  Management  Plan  (FMP). 

(4)  Review  hearing  material  for 
Amendment  7  to  the  Summer  Flounder 
FMP. 

(5)  Possible  adoption  of  Amendment 
7  to  the  Simimer  Flounder  FMP  for 
Secretarial  approval. 

(6)  Other  fishery  management  matters. 
The  Council  meeting  may  be  revised, 

lengthened  or  shortened  based  on  the 
progress  of  the  meeting.  The  Council 
may  go  into  closed  session  to  discuss 
persoim^l  or  national  security  matters. 

These  meetings  are  physically 
accessible  to  people  with  disabiUties. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Joarma  Davis  on 
(302)  674-2331,  at  least  5  days  prior  to 
the  meeting  date. 


Dated:  June  7,  1995. 
Richard  W.  Surdi, 
Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
[FR  Doc.  95-14715  Filed  6-14-95;  8:45  am] 
BILUNG  CODE  3S10-22-F 


P.D.  060695B] 

South  Atiantic  Fishery  Management 
Council;  PutAlc  Meetings 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Conunerce. 

ACTION:  Notice  of  public  meetings. 

SUMMARY:  The  South  Atlantic  Fishery 
Management  Council  (Council)  and  its 
Committees  will  hold  public  meetings. 
DATES:  The  meetings  will  be  held  on 
June  19-23,  1995. 

ADDRESSES:  The  meetings  wdll  be  held  at 
the  Pahn  Beach  Gardens  Marriott,  4000 
RCA  Boulevard,  Palm  Beach  Gardens, 
FL  33410;  telephone:  (407)  622-8888. 

Council  address:  South  Atlantic 
Fishery  Management  Council;  One 
Southpark  Circle,  Suite  306;  Charleston, 
SC  29407-4699. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  Coste,  telephone:  (803)  571- 
4366;  fax:  (803)  769-4520. 
SUPPLEMENTARY  INFORMATION: 

June  19 

1 :00  p.m.  -  2:00  p.m.;  The  Advisory 
Panel  (AP)  Selection  Committee  will 
hold  a  closed  meeting  to  consider  new 
appointments  to  the  Golden  Crab, 
Mackerel,  Shark.  Spiny  Lotister.  and  Sea 
Scallop  APs. 

2:00  p.m.  -  3:00  p.m.;  The  Finance 
Committee  will  meet  to  discuss  the 
budget  for  FY  1996  (part  of  meeting 
closed). 

3:00  p.m.  -  5:30  p.m.;  Joint  meeting  of 
the  Highly  Migratory  Species  Committee 
and  the  Billfish  AP  to  discuss 
International  Commission  for  the 
Conservation  of  Atlantic  Tunas  research 
and  management  objectives  and  review 
the  results  of  the  public  scoping 
meetings  on  options  to  amend  the 
Fishery  Management  Plan  (FMP)  for 
Atlantic  Billfish.  The  AP  will  be 
developing  recommendations  for  the 
Billfish  Plan.  Both  groups  will  hear  a 
report  on  how  reauthorization  of  the 
Magnuson  Fishery  Conservation  and 
Management  Act  will  affect  highly 
migratory  species. 

7:00  p.m.;  The  Council  will  hold 
public  scoping  meetings  to  receive 
comments  on  the  sale  of  bag  limit 
(recreational)  caught  fish,  bycatch  in  the 


shrimp  fishery,  developing  an  FMP  for 
the  calico  scallop  fishery,  and  wreckfish 
recreational  catch  and  conunercial 
bycatch.  These  scoping  meetings  will  be 
announced  separately  in  the  Federal 
Register. 

June  20 

8:30  a.m.  -  12:00  p.m.;  The  Shrimp 
Committee  will  meet  to  finalize 
recommendations  for  Amendment  1 
(Rock  Shrimp)  to  the  Shrimp  FMP.  It 
will  also  be  choosing  options  for 
Amendment  2  (Bycatch)  to  the  Shrimp 
FMP  to  be  taken  to  pubhc  hearings. 

1:30  p.m.  -  5:00  p.m.;  The  Council 
wrill  be  participating  in  a  U.S.  Coast 
Guard  law  enforcement  flight  over 
southeastern  Florida  to  learn  how  the 
Coast  Guard  patrols  offshore  waters. 

June  21 

8:30  a.m.  -  12M)  p.m.;  The  Mackerel 
Committee  v«ll  meet  to  discuss 
recommendations  on  options  for 
Amendment  8  to  the  Mackerel  FMP  and 
approve  the  options  for  public  hearings. 
It  will  also  discuss  the  legality  of  net 
gear  being  used  to  harvest  king  mackerel 
in  the  exclusive  economic  zone  off 
Florida  and  the  mackerel  quota 
adjustment  proposed  by  NMFS. 

1:30  p.m.  -  5:30  p.m.;  The  Snapper 
Grouper  Committee  will  meet  to  discuss 
recommendations  on  options  for 
Amendment  8  to  the  Snapper  Grouper 
FMP  and  approve  the  options  for  public 
hearings.  It  will  also  review  snapper 
grouper  assessment  related  reports. 

June  22 

8:30  a.m.  -  12:00  p.m.;  The  Snapper 
Grouper  Committee  meeting  will 
continue. 

1:30  p.m.  -  6:00  p.m.;  The  full  Coimcil 
will  convene  to  hear  Conmiittee  reports 
and  recommendations.  It  will  make 
appointments  to  the  APs  and  finalize 
the  budget  for  FY  96.  It  will  finahze 
recommendations  to  NMFS  on  the 
Billfish  FMP,  take  final  action  on 
Amendment  1  (Rock  Shrimp)  to  the 
Shrimp  FMP,  and  approve  options  for 
Amendment  2  (Bycatch)  to  the  Shrimp 
FMP  to  be  taken  to  public  hearings.  It 
will  also  approve  options  for  Mackerel 
Amendment  8  and  Snapper  Groujjer 
Amendment  8  for  pubhc  hearings. 

Beginning  at  1:45  p.m.,  the  full 
Coimcil  will  be  present  for  a  final  public 
hearing  on  Amendment  1  (Rock 
Shrimp).  Public  hearings  will  be 
announced  separately  in  the  Federal 
Register. 

June  23 

8:30  a.m.  -  12:00  p.m.;  The  full 
Council  meeting  will  continue. 


31450 


Federal  Register  /  Vol.  60.  No.  115  /  Thursday.  June  15.  1995  /  Notices 


Except  for  scheduled  pubhc  hearings 
and  scoping  meetings  this  agenda  is 
subject  to  change. 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Sharon  Coste  at  the  Council  (see    - 
ADDRESSES)  by  June  5. 1995. 

Dated:  June  9.  1995. 
Richard  W.  Surdi. 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
IFR  Doc.  95-14716  Filed  6-14-95;  8:45  am] 
BILUNQ  COOe  3S10-a2-f 


n.D.  052395A] 

North  Padfic  Fishery  Management 
Council;  Statement  of  Organizatiorr, 
Practices  and  Procedures 

Pursuant  to  section  302(0(6)  of  the 
Magnuson  Fishery  Conservation  and 
Management  Act  (Magnuson  Act),  16 
U.S.C.  1801  et  seq..  each  Regional 
Fishery  Management  Council  (Council) 
is  responsible  for  carrying  out  its 
functions  under  the  Magnuson  Act,  in 
accordance  with  such  uniform 
standards  as  are  prescribed  by  the 
Secretary  of  Conmierce  (Secretary). 
Further,  each  Council  must  make 
available  to  the  pubUc  a  statement  of  its 
organization,  practices  and  procedures 
(SOFP). 

Secretarial  guidelines  for  the 
organization,  practices,  procedures,  and 
operations  of  the  Councils  established 
by  the  Magnuson  Act  are  set  forth  in  50 
CFR  peut  601  and  605.  Section 
605(g)(2)(i)  allows  Councils  to  establish 
in  their  SOFPs  the  maximum  number  of 
days  and  contribution  per  day  of  unused 
sick  leave  a  Council  will  pay  to  an 
employee's  retirement  fund  upon  their 
retirement  or  death. 

The  North  Pacific  Fishery 
Management  Council  (NPFMC) 
approved  a  revision  to  the  NPFMC's 
SOPP,  which  was  originally  published 
on  March  1,  1977  (42  FR  11858).  The 
revision  specifies  that  a  maximum  of 
100  days  of  unused  sick  leave  may  be 
converted  into  retirement  benefits  upon 
an  employee's  retirement  or  death. 
Interested  peirties  may  obtain  a  copy  of 
the  NPFMC's  revised  SOPP  by 
contacting  Clarence  G.  Pautzke, 
Executive  Director.  North  Pacific 
Fishery  Management  Council,  P.O.  Box 
102136,  Anchorage,  AK  99501; 
telephone  (907)  271-2809. 


Dated:  May  24.  1995. 
Richard  H.  Scha^r, 

Director,  Office  of  Fisheries  Conservation  and 

Management,  National  Marine  Fisheries 

Service. 

[PR  Doc.  95-14714  Filed  6-14-95;  8:45  am] 
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p.D.  060795q 

Marine  Mammais 

agency:  National  Marine  Fisheries 

Service.  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Issuance  of  scientific  research 

permit  (P532B). 

SUI«MARY:  Notice  is  hereby  given  that  Dr. 
Randall  W.  Davis.  Department  of  Marine 
Biology,  Texas  A&M  University. 
Galveston.  TX  77553-1675,  (Co- 
Livestigators:  Drs.  Michael  A.  CasteUini. 
Institute  of  Marine  Science.  University 
of  Alaska,  and  Terrie  M.  Williams. 
Naval  Ocean  Systems  Center)  has  been 
issued  a  permit  to  take  Steller  sea  Uons 
(Eumetopias  jubatus)  for  purposes  of 
scientific  research. 
ADDRESSES:  The  permit  and  related 
doounents  are  available  for  review 
upon  written  request  or  by  appointment, 
in  the  following  office(s): 

Permits  Division,  Office  of  Protected 
Resources,  National  Marine  Fisheries 
Service,  1315  East-West  Highway.  Room 
13130,  Silver  Spring,  MD  20910  (301/ 
713-2289); 

Director.  Alaska  Region.  NMFS. 
Federal  Annex.  P.O.  Box  21668.  Jimeau, 
AK  99802  (907/586-7221);  and 

Director,  Alaska  Fisheries  Science 
Center,  NMML.  7600  Sand  Point  Way. 
NE.  BIN  C15700.  Seattle.  WA  98115 
(206/526-4047). 

FOR  FURTHER  INFORMATION  CONTACT: 
Ruth  Johnson, 301/713-2289. 
SUPPLEMENTARY  INFORMATION:  On  March 
16.  1995.  notice  was  published  in  the 
Federal  Register  (60  FR  14271)  that  a 
request  for  a  scientific  research  permit 
to  take  Steller  sea  lions  had  been 
submitted  by  the  above-named 
individuals.  The  requested  permit  has 
been  issued  under  the  authority  of  the 
Marine  Mammal  Protection  Act  of  1972. 
as  amended  (16  U.S.C.  1361  et  seq.),  the 
Regulations  Governing  the  Taking  and 
Importing  of  Marine  Mammals  (50  CFR 
part  216).  the  Endangered  Species  Act  of 
1973,  as  amended  (16  U.S.C.  1531  et 
seq.),  and  the  regulations  governing  the 
taking,  importing,  and  exporting  of 
endangered  fish  and  wildlife  (50  CFR 
part  222). 

Issuance  of  this  permit  as  required  by 
the  Endangered  Species  Act  of  1973  was 


based  on  a  finding  that  such  permit:  (1) 
Was  applied  for  in  good  faith;  (2)  wrill 
not  operate  to  the  disadvantage  of  the 
endangered  species  which  is  the  subject 
of  this  permit;  and  (3)  is  consistent  with 
the  purposes  and  policies  set  forth  in 
section  2  of  the  Endangered  Species  Act. 

Dated:  June  8, 1995. 
Ann  D.  Terbush, 

Chief,  Permits  and  Documentation  Division, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service. 
[FR  Doc.  95-14717  Filed  6-14-95;  8:45  am] 

BILUNQ  COOe  3S10-22-F 


p.D.  060795A] 

IMarine  Mammals  and  Endangered 
Species;  Permits 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atitiospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Receipt  of  modification  request 

for  a  scientific  research  permit  (P537). 

SUMMARY:  Notice  is  hereby  given  that 
Mr.  Fred  Sharpe,  Behavioral  Ecology 
Research  Group,  Simon  Eraser 
University,  Bumaby,  British  Columbia 
V5A  1S6  has  requested  a  modification 
to  permit  866  to  take  the  marine 
mammals  listed  below  for  the  purpose 
of  scientific  research. 
DATES:  Written  comments  must  be 
received  on  or  before  July  17, 1995. 
ADDRESSES:  The  apphcation  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  offices: 

Permits  Division,  Office  of  Protected 
Resources,  NMFS,  1315  East-West 
Highway,  Room  13130.  Silver  Spring. 
MD  20910  (301/713-2289); 

Director.  Alaska  Region.  NMFS.  P.O. 
Box  21668,  Juneau.  AK  99802-1668 
(907/586-7221); 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  request,  should 
be  submitted  to  the  Chief.  Permits 
Division,  F/PRl,  Office  of  Protected 
Resources.  Silver  Spring.  MD  20910 
within  30  days  of  the  publication  of  this 
notice. 

FOR  FURTHER  INFORMATION  CONTACT:  Gary 
Barone  (301-713-2289). 
SUPPLEMENTARY  INFORMATION:  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  request  would 
be  appropriate. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register,  the 
Secretary  of  Commerce  is  forwarding 
copies  of  this  application  to  the  Marine 
Mammal  Commission  and  its 
Committee  of  Scientific  Advisors. 
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The  subject  modification  is  requested 
under  the  authority  of  the  Marine 
Mammal  Protection  Act  of  1972.  as 
amended  (16  U.S.C.  1361  etseq.),  and 
the  Regulations  Governing  the  Taking 
and  Importing  of  Marine  Mammals  (50 
CFR  part  216).  the  Endangered  Species 
Act  of  1973  as  amended  (16  U.S.C.  1531 
et  seq)  and  the  Regulations  governing 
the  taking,  importing,  and  exporting  of 
endangered  fish  and  wildlife  (50  CFR 
part  222). 

The  apphcant  seeks  to  attach  time 
depth  recorders  (TDR)  to  18  humpback 
whales  [Megaptera  novaearjgliae)  per 
year  over  a  3-year  period.  The  TDRs  will 
be  attached  using  suction  cups  designed 
to  release  before  10  hours  elapse. 

Dated:  June  8.  1995. 
Ann  D.  Terbush, 

Chief.  Permits  &■  Documentation  Division, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service. 
[FR  Doc.  95-14718  Filed  6-14-95:  8:45  am) 
BILUNO  COOE  3510-22-F 


DEPARTMENT  OF  DEFENSE 

Public  Information  Collection 
Requirement  Submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
Review. 

ACTION:  Notice 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Title  and  OMB  Control  Number:  DoD 
FAR  Supplement.  Appendix  I,  Policy 
and  Procedures  for  the  DoD  Pilot 
Mentor-Protege  Program;  OMB 
Control  Number  0704-0332 
Type  of  Request:  Reinstatement 
Number  of  Respondents:  110 
Responses  Per  Respondent:  2 
Annual  Responses:  220 
Average  Burden  Per  Response:  1  hour 
Annual  Burden  Hours(Including 

Recordkeeping):  440 
Needs  and  Uses:  DoD  FAR  Supplement. 
Appendix  I.  requires  contractors,  who 
voluntarily  participate  in  the  Pilot 
Mentor-Protege  Program  to  report 
semiannually  on  the  progress  made 
under  active  mentor-protege 
agreements.  This  is  accomplished  by 
including  additional  data  with  the 
submission  of  their  SF  295. 
— Summary  Contract  Report. —  The 
information  collected  hereby,  vtrill  be 
utilized  in  evaluating  the  Pilot 
Mentor-Protege  Program,  and  is 
included  in  the  semiannual  report  to 
Congress 


Affected  Public:  Businesses  or  other  for- 
profit 

Frequency:  Semiannually 

Respondent's  Obligation:  Required  to 
obtain  or  retain  benefits 

OMB  Desk  Officer:  Mr.  Peter  N.  Weiss. 
Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent 
to  Mr.  Weiss  at  the  Office  of 
Management  and  Budget,  Desk  Officer 
for  DoD.  Room  10236.  New  Executive 
Office  Building.  Washington.  DC 
20503. 

DoD  Clearance  Officer:  Mr.  William 
Pearce.  Written  requests  for  copies  of 
the  information  collection  proposal 
should  be  sent  to  Mr.  Pearce.  WHS/ 
DIOR.  1215  Jefferson  Davis  Highway. 
Suite  1204.  Arlington.  VA  22202- 
4302. 

Dated:  June  9.  1995. 
Patricia  L.  Toppings 
Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  95-14584  Filed  6-14-95;  8:45  am) 
BILUNQ  COOE  iOOO  <M  P 


Public  Information  Collection 
Requirement  Submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
Review 

ACTION:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Title,  Applicable  Form,  and  OMB 
Control  Number:  Report  of  Medical 
History;  Standard  Form  93  (with 
overprint);  OMB  Control  Number 
0704-0337 
Type  of  Request:  Revision 
Number  of  Respondents:  400.000 
Responses  per  Respondent:  1 
Annual  Responses:  400.000 
Average  Burden  per  Response:  40 

minutes 
Annual  Burden  Hours:  266.667 
Needs  and  Uses:  10  USC  505  and  12102 
establish  minimum  standards  for 
enlistment,  appointment,  and 
induction  into  the  Armed  Forces. 
Medical  standards  were  developed 
which  address  the  acceptabihty  of 
persons  and  define  deviations  from 
those  standards.  All  applicants 
complete  a  SF  93.  "Report  of  Medical 
History."  during  a  medical  history 
orientation  briefing  at  the  appropriate 
Military  Entrance  Processing  Station. 
The  information  collected  hereby, 
details  the  medical  history  of 
apphcants  and  provides  appropriate 


authorities  with  data  to  determine  if 
further  medical  treatment  or 
additional  evaluation  is  required.  It 
additionally  enables  them  to  make  an 
expeditious  determination  whether 
the  applicant  is  medically  quahfied  or 
disqualified  for  entrance  into  the 
Armed  Forces 

Affected  Public:  Individuals  or 
households 

Frequency:  On  occasion 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit. 

OMB  Desk  Officer:  Mr.  Edward  C. 
Springer.  Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent 
to  Mr.  Springer  at  the  Office  of 
Management  and  Budget.  Desk  Officer 
for  DoD.  Room  10236.  New  Executive 
Office  Building.  Washington.  DC 
20503 

DoD  Clearance  Officer:  Mr.  William 
Pearce.  Written  requests  for  copies  of 
the  information  collection  proposal 
should  be  sent  to  Mr.  Pearce.  WHS/ 
DIOR.  1215  Jefferson  Davis  Highway. 
Suite  1204.  Arlington.  VA  22202- 
4302. 

Dated:  June  9,  1995. 
Patricia  L.  Toppings. 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

[FR  Doc.  95-14585  Filed  6-14-95;  8:45  am] 

BILUNG  COOE  S0O0-O4-P 


Office  of  the  Secretary 

Ballistic  Missile  Defense  Advisory 
Committee 

ACTION:  Notice  of  advisory  committee 
meeting. 

SUMMARY:  The  Ballistic  Missile  Defense 
(BMD)  Advisory  Committee  will  meet  in 
closed  session  in  Moorestown,  NJ.  on 
June  28-29, 1995. 

The  mission  of  the  BMD  Advisory 
Committee  is  to  advise  the  Secretary  of 
Defense  and  Deputy  Secretary  of 
Defense,  through  the  Under  Secretary  of 
Defense  (Acquisition  and  Technology), 
on  all  matters  relating  to  BMD 
acquisition,  system  development,  and 
technology. 

In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
Pub.  L.  No.  92-463,  as  amended  by  5 
U.S.C,  Appendix  II,  it  is  hereby 
determined  that  this  BMD  Advisory. 
Committee  meeting  concerns  matters 
hsted  in  5  U.S.C,  552b(c)(l),  and  that 
accordingly  this  meeting  will  be  closed 
to  the  public. 
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[)ated:  June  9. 1995. 
Patricia  L.  Toppings, 
Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
IFR  Doc.  95-14577  Filed  6-14-95;  8:45  am) 
HLUNQ  COOC  8000  0<  M 


Government-Industry  Advisory 
Committee  on  the  Operation  and 
Modernization  of  the  National  Defense 
Stockpile 

action:  Notice  of  meeting. 

SUMMARY:  The  third  meeting  of  this 
committee  will  be  held  on  June  2a-29, 
1995,  at  the  Omni  Liner  Harbor  Hotel, 
101  West  Feyette  Street,  Baltimore,  MD. 
The  meeting  is  open  to  the  pubUc.  This 
committee  was  established  under  Pub. 
L.  102—484.  The  meeting  times  and 
agenda  are  as  follows: 

Time:  June  28. 1  pm  to  4  pm. 

Agenda:  The  Committee  will  tour  the 
National  Defense  Stockpile  storage  facility  at 
Curtis  Bay.  Maryland. 

Time:  June  29.  9  am  to  3:30  pm. 

Agenda:  The  Committee  will  meet  as  two 
working  groups,  one  group  will  discuss 
{Mssible  changes  in  the  sales  practices  of  the 
Stockpile,  and  the  second  group  will  discuss 
the  options  and  alternatives  for  the 
modernization  of  the  Stockpile. 

For  additional  information  contact  Mr. 
Tom  Meeker  at  703-607-3203. 

Dated:  June  9, 1995. 
Patricia  L.  Toppings, 
Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
(FR  Doc.  95-14581  Filed  6-14-95;  8:45  am] 
MLLMOCOOC  MOO  0<  M 


Retirement  Board  of  Actuaries; 
Meeting 

agency:  Department  of  Defense 
Retirement  Board  of  Actuaries. 
action:  Notice  of  meeting. 

SUMMARY:  A  meeting  of  the  board  has 
been  scheduled  to  execute  the 
provisions  of  Chapter  74,  Title  10, 
United  States  Code  (10  U.S.C.  1464  et. 
seq.).  The  Board  shall  review  DoD 
actuarial  methods  and  assumptions  to 
be  used  in  the  valuation  of  the  Mihtary 
Retirement  System.  Persons  desiring  to 
(1 J  attend  the  DoD  Retirement  Board  of 
Actuaries  meeting  of  (2)  make  an  oral 
presentation  or  submit  a  written 
statement  for  consideration  at  the 
meeting  must  notify  Patricia  Robertson 
at  (703)  696-6336  by  July  28, 1995. 
Notice  of  this  meeting  is  required 
under  the  Federal  Advisory  Committee 
Act. 

DATES:  August  3. 1995, 1:00  pm  to  5:00 
pm. 


ADDRESSES:  Room  1E801  «4. 

FOR  FURTHER  INFORMATK)N  CONTACT: 

Benjamin  I.  Gottlieb,  Executive 

Secretary,  DoD  Office  of  the  Actuary, 

4th  floor,  1600  Wilson  Boulevard, 

ArUngton,  VA  22209-2593,  (703)  696- 

5869. 

Board  of  Advisors 

Retirement  Board 

Don  Musselman  (Pentagon,  Rm  3D961) 
Bob  Dorosz  (Pentagon,  Rm  3D868) 
Thomas  Tower  (Pentagon,  Rm  2B279) 
Wayne  Spruell  (Pentagon,  Rm  2D517) 

Education  Benefits  Board 

Faye  Tavemier  (Pentagon,  Rm  3D883) 
Don  Musselman  (Pentagon,  Rm  3D961) 
LTC  Pat  Forest,  USAR  (Pentagon,  Rm 

2D517) 
Lt  Col  Bob  Clark  (Pentagon,  Rm  2B271) 

Dated:  June  12, 1995. 
Patricia  Lm  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

IFR  Doc.  95-14671  Filed  6-14-95;  8:45  am! 

8ILLMO  CODE  1000  04  M 

Defense  Science  Board  Task  Force  on 
Breakthrough  Technologies 

ACTION:  Notice  of  Advisory  Committee 
Meetings. 

SUMMARY:  The  Defense  Science  Board 
Task  Force  on  Breakthrough 
Technologies  will  meet  in  closed 
session  on  June  29-30  and  July  11-12, 
1995  at  the  New  York  Academy  of 
Sciences,  New  York,  New  York.  In  order 
for  the  Task  Force  to  obtain  time 
sensitive  proprietary  briefings,  critical 
to  the  understanding  of  the  issues,  this 
meeting  is  scheduled  on  short  notice. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  through  the  Under  Secretary  of 
Defense  (Acquisition  &  Technology)  on 
research,  scientific,  technical,  and 
manufacturing  matters  as  they  affect  the 
perceived  needs  of  the  Department  of 
Defense.  At  these  meetings  the  Task 
Force  will  examine  a  cross  section  of 
scientific  areas  with  an  eye  to 
identifying  potentially  high  payoff 
research  that  should  be  pursued  by  the 
Advanced  Research  Projects  Agency 
(ARPA)  directly,  or  in  collaboration 
with  other  elements  of  the  Department 
of  Defense. 

In  accordance  with  Section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
P.L.  No.  92-463,  as  amended  (5  U.S.C. 
App.  II  (1988)),  it  has  been  determined 
that  these  DSB  Task  Force  meetings 
concern  matters  Hsted  in  5  U.S.C. 
§  552b(c)(4)(1988),  and  that  accordingly 


these  meetings  will  be  closed  to  the 
pubUc. 

Dated:  June  12. 1995. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

[FR  Doc.  95-14670  Filed  6-14-95;  8:45  ami 

MLUNOCOOE  tOOO  04  M 


Defense  Science  Board  1995  Summer 
Study  Task  Force  on  Technology 
Investments  for  21st  Century  Military 
Superiority,  Industrial  Base  Team 

ACTION:  Notice  of  advisory  committee 
meetings. 

SUMMARY:  The  Defense  Science  Board 
1995  Summer  Study  Task  Force  on 
Technology  Investments  for  21st 
Century  Mihtary  Superiority.  Industrial 
Base  Team  will  meet  in  closed  session 
on  Jime  27-28,  1995  at  Science 
Applications  International  Corporation, 
McLean,  Virginia. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  through  the  Under  Secretary  of 
Defense  (Acquisition  and  Technology) 
on  research,  scientific,  technical,  and 
manufacturing  matters  as  they  affect  the 
perceived  needs  of  the  Department  of 
Defense.  At  this  meeting  the  Task  Force 
will  focus  on  those  R&D  investments 
that  must  be  made  now  so  as  to  assure 
a  technology  base  in  the  year  2000 
capable  of  providing  U.S.  miUtary 
superiority  in  the  21st  century. 

In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
Pub.  L.  No.  92-463,  as  amended  (5 
U.S.C.  App.  II.  (1988)),  it  has  been 
determined  that  this  DSB  Task  Force 
meeting,  concerns  matters  listed  in  5 
U.S.C.  552b(c)(4)  (1988),  and  that 
accordingly  this  meeting  will  be  closed 
to  the  public. 

Dated:  June  9, 1995. 
Patricia  L.  Toppings, 
Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  95-14580  Filed  6-14-95;  8:45  am] 
BHJJNOCOOE  6000  04  M 


Defense  Science  Board  Task  Force  on 
Joint  Technology  Issues 

action:  Cancellation  of  meeting. 

summary:  The  meeting  notice  for  the 
Defense  Science  Board  Task  Force  on 
Joint  Technology  Issues  scheduled  for 
June  14, 1995  as  published  in  the 
Federal  Register  (Vol.  60.  No.  91.  Page 
25204.  Thursday,  May  11, 1995,  FR  Doc 
95-11569)  has  been  cancelled. 


Federal  Register  /  Vol.  60,  No.  115  /  Thursday,  June  15,  1995  /  Notices 


31453 


Dated:  June  9.  1995. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer.  Department  of  Defense. 

[FR  Doc.  95-14578  Filed  6-14-95;  8:45  am] 

BILUNO  COOE  S000-04-M 

Defense  Science  Board  Task  Force  on 
Quality  of  Life 

action:  Notice  of  Advisory  Committee 
Meeting. 

SUMMARY:  The  Defense  Science  Board 
Task  Force  on  Quality  of  Life  will  meet 
in  open  session  on  June  27.  1995  at  the 
Sheraton  Crystal  City  Hotel.  1800 
Jefferson  David  Highway.  Arlington, 
Virginia. 

Tne  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  and  the  Under  Secretary  of 
Defense  for  Acquisition  and  Technology 
on  scientific  and  technical  matters  as 
they  affect  the  perceived  needs  of  the 
Department  of  Defense. 

Persons  interested  in  further 
information  should  call  Lt.  Col.  Dave 
Witkowski  at  (703)  697-7191. 

Dated:  June  9, 1995. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

IFR  Doc.  95-14579  Filed  6-14-95;  8:45  am] 

BILUNG  COOC  5000-04-M 


Department  of  the  Army 

Army  Science  Board;  Notice  of  Closed 
Meeting 

In  aixordance  with  Section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 


(P.L.  92—463),  aimouncement  is  made  of 
the  following  Committee  Meeting: 

Name  of  Committee:  Army  Science  Board 
(ASB). 

Date  of  Meeting:  6  July  1995. 

Time  of  Meeting:  0800-1630. 

Place:  USASSDC-Huntsville,  AL 

i4genda:The  Army  Science  Board's  Missile 
E)efense  Subgroup  will  meet  for  discussions 
focused  on  Kinetic  Energy  Hit-To-Kill  (HTK) 
interceptor  technology  and  performance 
against  weapons  of  mass  destruction.  The 
meeting  will  consist  a  review  of  the  1993 
Missile  Defense  Study  HTK 
recommendations  and  the  implications  to 
National  Missile  Defense.  This  meeting  will 
be  closed  to  the  public  in  accordance  with 
Section  552b(c)  of  Title  5,  U.S.C,  specifically 
subparagraph  (1)  thereof,  and  Title  5,  U.S.C, 
Appendix  2,  subsection  10(d).  The  classified 
and  unclassified  matters  to  be  discussed  are 
so  inextricably  intertwined  so  as  to  preclude 
opening  any  portion  of  these  meetings.  For 
further  information,  please  contact  Michelle 
Diaz  at  (703)  695-0781. 
Michelle  P.  Diaz, 

Acting  Administrative  Officer,  Army  Science 
Board. 
[FR  Doc.  95-14673  Filed  6-14-95;  8:45  ami 

BILLING  COOE  3710-06-41 


DEPARTMENT  OF  ENERGY 
[Docket  No.  EA-1 05] 

Application  to  Export  Electricity; 
NorAm  Energy  Services,  Inc. 

agency:  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  application. 

SUMMARY:  NorAm  Energy  Services,  Inc. 
(NorAm)  has  submitted  an  application 
to  export  electric  energy  to  Canada  and 
Mexico  pursuant  to  section  202(e)  of  the 
Federal  Power  Act.  NorAm  is  both  a 


broker  and  a  marketer  of  electric  power. 
It  does  not  own  or  control  any  electric 
generation  or  transmission  facilities. 

DATES:  Comments,  protests  or  requests 
to  intervene  must  be  submitted  on  or 
before  July  17,  1995. 

ADDRESSES:  Comments,  protests  or 
requests  to  intervene  should  be 
addressed  as  follows:  Office  of  Coal  & 
Electricity  (FE-52),  Office  of  Fuels 
Programs,  Office  of  Fossil  Energy, 
Department  of  Energy,  1000 
Independence  Avenue  SW., 
Washington,  DC  20585  (FAX  202-586- 
0678). 

FOR  FURTHER  INFORMATION  CONTACT: 
Ellen  Russell  [Program  Office)  202-586- 
9624  or  Michael  Skinker  (Program 
Attorney)  202-586-6667. 

SUPPLEMENTARY  INFORMATION:  Exports  of 
electricity  from  the  United  States  to  a 
foreign  country  are  regulated  and 
require  authorization  under  section 
202(e)  of  the  Federal  Power  Act  (FPA). 

On  Jime  2, 1995,  NorAm  filed  an 
application  with  the  Office  of  Fossil 
Energy  (FE)  of  the  Department  of  Energy 
(DOE)  for  authorization  to  export 
electric  energy  to  Canada  and  Mexico 
pursuant  to  section  202(e)  of  the  Federal 
Power  Act.  NorAm  owns  no  generation 
or  transmission  facilities  but  has  been 
certified  by  the  Federal  Energy 
Regulatory  Commission  (FERC)  as  a 
power  marketer.  NorAm  proposes  to 
export,  on  either  a  firm  or  interruptible 
basis,  electric  power  that  will  be  surplus 
to  the  system  of  the  generator  thereof. 
NorAm  further  proposes  to  export  the 
electric  energy  through  the  following 
transmission  facilities  for  which 
Presidential  permits  have  been  issued: 


Presidential  pemiit  holder 


Pemiit 
Numt>er 

Voltage 

Locatkxi 

PP-64 

230  kV 

Ttoga.  ND. 

PP-10 

2-500  kV 

Blaine,  WA. 

PP-36 

230  kV 

Nelway.  BC. 

PP-*6 

230  kV 

Nelway.  BC. 

PP-87 

69  kV 

Tyee  Lake. 

PP-66 

120  kV 

Dertjy  Line,  VT. 

PP-38 

345  kV 

St  Clair,  Ml. 

PP-21 

230  kV     . 

Marysville,  Ml. 

230  kV 

Detroit,  Ml. 

PP-58 

345  kV 

St  Clair,  Ml. 

PP-32 

69  kV 

Calais,  ME. 

PP-11 

69  kV 

Madawaska,  ME. 

PP-82 

345  kV 

Franklin.  VT. 

PP-24 

2-115  kV 

Massena.  NY. 

PP-43 

345  kV 

Houlton.  ME. 

PP-12 

69  kV 

Limestone,  ME. 

69  kV 

Ft  FairfieW,  ME. 

PP-29 

138  kV 

Aroostock,  ME. 

2-69  kV 

Madawaska,  ME. 

PP-78 

115kV 

Intnl  Falls,  MN. 

PP-61 

230  kV 

Roseau  County,  MN 

PP-30 

230  kV 

Devil's  Hole,  NY. 

PP-74 

2-345  kV 

Niagara  Falls.  NY. 

Basin  Electric  Coop  

Bonneville  Power  Admin 

BradfieW  Electric . 

Citizens  Utilities 

Detroit  Edison  

Eastern  Maine  Electric  Coop  .... 

Fraser  Paper  Ltd 

Joint  Owners  of  Highgate 

Long  Sault 

Maine  Electric  Power  Company 
Maine  Put>lk:  Service 

Minnesota  Power  &  Light  ..• 

Minnkota  Power  

New  York  Power  Authority  
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Presidential  permit  holder 


Niagara  Mohawk  Power  Corp  ..... 

htorttiem  States  Power  

Venrtorrt  Electric  Trans.  Co  

Washington  Water  Power 

Comision  Federal  de  Electricidad 

Central  Power  &  Light 

El  Paso  Electric  

San  Diego  Gas  &  Electric 

So.  California  Edeon 


Pemiit 
Number 


PP-56 
PP-25 
PP-31 


PP-45 
PP-63 
PP-76 


PP-86 
PP-50 
PP-57 

PP-94 

PP-^ 
PP-92 
PP-49 
PP-68 
PP-79 
PP-27 


Voltage 


765  kV 
2-230  kV 
230  kV 
2-69  kV 
2-69  kV 
230  kV 
500  kV 
450kVDC 
345  kV 

345  kV 

230  kV 
138  kV 
138  kV 
138  kV 
138  kV 
69  kV 
115  kV 
115  kV 
69  kV 
230  kV 
2-230  kV 
161  kV 


Location 


Fort  Covington.  NY. 
Massena,  NY. 
Devil's  Hole,  NY. 

Queenstown,  NY. 
Red  River.  ND. 
Roseau  Coonty.  MN. 
Norton.  VT. 
Sandy  Pond  to  Milttxjry 

#3. 
Milltxiry  *3  to  West 

Medway. 
Northpoft.  WA. 
Eagle  Pass.  TX. 
Loredo,  TX. 
Fateon  Dam.  TX. 
Brownsville.  TX. 

Ascarate.  TX. 
Diat)k}.  NM. 
San  Ysidro.  CA. 
Miguel,  CA. 
Imperial  Valley.  CA. 
Andrade.  CA. 


This  is  the  third  appUcation  for  export 
that  FE  has  accepted  firom  an  individual 
entity  that  does  not  own  or  operate 
physical  facilities.  The  FE  decision  to 
accept  applications  from  power 
marketers,  as  opposed  to  the 
"traditional"  electric  power  entities 
which  own  and/ or  operate  physical 
facilities,  is  based  on  the  marketer 
taking  possession  of  the  electric  energy 
inside  the  United  States.  This  situation 
is  distinguished  from  the  power  broker 
which  simply  faciUtates  a  sale  of 
electric  energy  without  ever  taking 
ownership  of  the  commodity. 

Procedural  Matters 

Any  person  desiring  to  be  heard  or  to 
protest  this  application  should  file  a 
petition  to  intervene  or  protest  at  the 
address  provided  above  in  accordance 
with  §§  385.211  or  385.214  of  the  Rules 
of  Practice  and  Procedures  (18  CFR 
385.211.  385.214). 

Any  such  petitions  and  protests 
should  be  filed  with  DOE  on  or  before 
the  date  listed  above.  Additional  copies 
of  such  petitions  to  intervene  or  protest 
also  should  be  filed  directly' with: 
Michael  L.  Wallace,  General  Counsel, 
Nor  Am  Energy  Services,  Inc..  PO  Box 
4455.  Houston.  TX  77210  (FAX  713- 
654-5513)  .(4A/DMaryIane  Reynolds. 
Morrison  &  Reynolds.  Suite  405, 1110 
Vermont  Avenue.  NW.  Washington.  DC 
20005  (FAX  202-466-3502). 

Piu^uant  to  18  CFR  385.211,  protests 
and  comments  will  be  considered  by  the 
DOE  in  determining  the  appropriate 
action  to  be  taken,  but  will  not  serve  to 
make  protestants  parties  to  the 
proceeding.  Any  person  wishing  to 


become  a  party  must  file  a  petition  to 
intervene  under  18  CFR  385.214. 
Section  385.214  requires  that  a  petition 
to  intervene  must  state,  to  the  extent 
known,  the  position  taken  by  the 
petitioner  and  the  petitioners  interest  in 
sufficient  factual  detail  to  demonstrate 
either  that  the  petitioner  has  a  right  to 
participate  because  it  is  a  State 
Commission;  that  it  has  or  represents  an 
interest  which  may  be  directly  affected 
by  the  outcome  of  the  proceeding, 
including  any  interest  as  a  consiuner, 
customer,  competitor,  or  a  seciuity 
holder  of  a  party  to  the  proceeding;  or 
that  the  petitioner's  participation  is  in 
the  public  interest. 

A  final  decision  will  be  made  on  this 
appUcation  after  the  DOE  determines 
whether  the  proposed  action  would 
impair  the  sufficiency  of  electric  supply 
within  the  United  States  or  would 
impede  or  tend  to  impede  the 
coordination  in  the  pubUc  interest  of 
facilities  as  required  by  Section  202(e) 
ofFPA. 

Before  an  export  authorization  may  be 
issued,  the  environmental  impacts  of 
the  proposed  DOE  action  (i.e.,  granting 
the  export  authorization,  with  any 
conditions  and  limitations,  or  denying 
it)  must  be  evaluated  pursuant  to  the 
National  Environment  Policy  Act  of 
1969  (NEPA). 

Copies  of  this  appUcation  will  be 
made  available,  upon  request,  for  pubUc 
inspection  and  copying  at  the  address 
provided  above. 


Issued  in  Washington,  D.C.,  June  8. 1995. 
Anthony  J.  Coma, 

Director,  Office  of  Coal  &  Electricity,  Office 
of  Fuels  Programs,  Fossil  Energy 
|FR  Doc.  95-14700  Filed  6-14-95;  8:45  am] 

MLLMO  CODE  64S0-O1-P 


Advisory  Committee  on  Human 
Radiation  Experiments 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  Under  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  No.  92-463,86  Stat.  770),  notice  is 
hereby  given  of  the  following  meeting  of 
the  Advisory  Committee  on  Hiunan 
Radiation  Experiments. 

DATES  AND  TIMES: 

June  21, 1995,  9:00  a.m.-5:00  p.m. 
Jime  22. 1995.  9:00  a.m.-5:00  p.m. 
June  23. 1995.  8:30  a.m.-3:30  p.m. 
PLACE:  The  Madison.  15th  and  M 
Streets.  NW..  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steve  Klaidman.  Advisory  Committee 
on  Hujnan  Radiation  Experiments.  1726 
M  Street,  NW.,  Suite  600,  Washington, 
DC  20036,  Telephone:  (202)  254-9795. 
Fax:  (202)  254-9828. 
SUPPLEMENTARY  INFORMATION:  Purpose  of 
the  Committee:  The  Advisory 
Committee  on  Himian  Radiation 
Experiments  was  established  by  the 
President,  Executive  Order  No.  12891. 
January  15. 1994.  to  provide  advice  and 
recommendatioas  on  the  ethical  and 
scientific  standards  applicable  to  human 
radiation  experiments  carried  out  or 
sponsored  by  the  United  States 


Government.  The  Advisory  Committee 
on  Human  Radiation  Experiments 
reports  to  the  Human  Radiation 
Interagency  Working  Group,  the 
members  of  which  include  the  Secretary 
of  Energy,  the  Secretary  of  Defense,  the 
Secretary  of  Health  and  Human 
Services,  the  Secretary  of  Veterans 
Affairs,  the  Attorney  General,  the 
Administrator  of  the  National 
Aeronautics  and  Space  Administration, 
the  Director  of  Central  Intelligence,  and 
the  Director  of  the  Office  of 
Management  and  Budget. 

Tentative  Agenda 

Wednesday.  )une  21. 1995 

9:00  a.m.  Call  to  Order  and  Opening  Remarks 

9:05  a.m.  Approval  of  Minutes 

9:10  a.m.  Public  Comment 

10:30  a.m.  Discussion  of  Report  Draft  and 

Recommendations 
12:00  p.m.  Lunch 
1:15  p.m.  Discussion,  Committee  Strategy 

and  Direction  (continued) 
5:00  p.m.  Meeting  Adjourned 

Thursday.  June  22, 1995 

9:00  a.m.  Oi>ening  Remarks 

9:10  a.m.  Discussion  of  Report  Draft  and 

Recommendations 
12:00  a.m.  Limch 
1:15  p.m.  Discussion  of  Report  Draft  and 

Recommendations  (continued) 
5:00  p.m.  Meeting  Adjourned 

Friday,  June  23,  1995 

8:30  a.m.  Opening  Remarks 

8:35  a.m.  Discussion  of  Rep)ort  Draft  and 

Recommendations 
12:00  p.m.  Lunch 
1:15  p.m.  Discussion  of  Report  Draft  and 

Recommendations  (continued) 
3:30  p.m.  Meeting  Adjourned 

A  final  agenda  will  be  available  at  the 
meeting. 

Public  Participation:  The  meeting  is 
open  to  the  pubUc.  The  chairperson  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Any  member  of  the 
public  who  wishes  to  file  a  written 
statement  with  the  Advisory  Committee 
will  be  permitted  to  do  so,  either  before 
or  after  the  meeting.  Members  of  the 
public  who  wish  to  make  a  five-minute 
oral  statement  should  contact  Steve 
Klaidman  of  the  Advisory  Committee  at 
the  address  or  telephone  number  listed 
above.  Requests  must  be  received  at 
least  five  business  days  prior  to  the 
meeting  and  reasonable  provisions  will 
be.  made  to  include  the  presentation  on 
the  agenda.  1  bis  notice  is  being 
published  less  than  15  days  before  the 
date  due  to  programmatic  issues  that 
had  to  be  resolved  prior  to  publication. 

Transcript:  Available  for  public 
review  and  copying  at  the  office  of  the 
Advisory  Committee  at  the  address 
listed  above  between  9  a.m.  and  4  p.m., 


Monday  through  Friday,  except  Federal 
hoUdays. 

Issued  at  Washington,  DC,  on  June  12, 1995 
Rachel  Murphy  Samuel, 
Acting  Depu  ty  A  dvisory  Committee 
Management  Officer. 
(PR  Doc.  95-14704  Filed  6-14-95;  8:45  am] 

BILLING  COOE  e4S<M)1-P 

[FE  Docket  No.  9&-40-NG] 

Centra  Manltot>a  Gas,  Inc.;  Order 
Granting  Blanket  Authorization  To 
Import  and  Export  Natural  Gas  From 
and  to  Canada 

agency:  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  order. 

summary:  The  Office  of  Fossil  Energy  of 
the  E)epartment  of  Energy  gives  notice 
that  it  has  issued  an  order  granting 
Centra  Manitoba  Gas,  Inc.  authorization 
to  import  up  to  54  Bcf  of  natural  gas 
from  Canada  and  to  export  up  to  54  Bcf 
of  natural  gas  to  Canada  over  a  two-year 
term  beginning  on  the  date  of  the  first 
import  or  export  after  May  31,  1995. 

This  order  is  available  tor  inspection 
and  copying  in  the  Office  of  Fuels 
Programs  Docket  Room,  3F-056, 
Forrestal  Building,  1000  Independence 
Avenue  SW.,  Washington,  D.C.  20585, 
(202)  586-9478.  The  docket  room  is 
open  between  the  hours  of  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  Federal  hoUdays. 

Issued  in  Washington.  DC,  May  25, 1995. 
Clifford  P.  Tomaszewski, 

Director,  Office  of  Natural  Gas,  Office  of  Fuels 

Programs,  Office  of  Fossil  Energy. 

(PR  Doc.  95-14707  Filed  6-14-95;  8:45  am) 

BILUNO  COOE  64S(M>1-^ 

[FE  Docket  No.  95-29-NG] 

Dartmouth  Power  Associates  Limited 
Partnership;  Order  Granting  Blanket 
Authorization  To  Import  Natural  Gas 
From  Canada 

agency:  Office  of  Fossil  Energy,  DOE. 
action:  Notice  of  order. 

summary:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting 
Deutmouth  Power  Associates  Limited 
Partnership  blanket  authorization  to 
import  up  to  1 1 .68  Bcf  of  natural  gas 
from  Canada  over  a  period  of  two  years 
beginning  on  the  date  of  first  deUvery. 
This  order  is  available  for  inspection 
and  copying  in  the  Office  of  Fuels 
Programs  Docket  Room.  Room  3F-056. 
Forrestal  Building.  1000  Independence 
Avenue  SW..  Washington.  D.C.  20585. 
(202)  586-9478.  The  docket  room  is 


open  between  the  hours  of  8:00  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  Federal  hoUdays. 

Issued  in  Washington,  DC.  on  May  25. 
1995. 
Cli£ford  P.  Tomaszewski, 

Director,  Office  of  Natural  Gas,  Office  of  Fuels 

Programs,  Office  of  Fossil  Energy. 

[FR  Doc.  95-14706  Filed  6-14-95;  8:45  am] 

BIUJNQ  COOE  64S0-01-P 

[FE  Docket  No.  95-39-NG] 

Howard  Energy  Co.,  Inc.;  Order 
Granting  Blanket  Authorization  To 
Import  and  Export  Natural  Gas  From 
and  to  Canada 

agency:  Office  of  Fossil  Energy,  DOE. 
action:  Notice  of  order. 

SUMMARY:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting 
Howard  Energy  Co..  Inc.  authorization 
to  import  up  to  18  Bcf  of  natural  gas 
from  Canada  and  to  export  up  to  18  Bcf 
of  natural  gas  to  Canada  over  a  two-year 
term  beginning  on  the  date  of  the  first 
import  or  export  delivery. 

This  order  is  available  for  inspection 
and  copying  in  the  Office  of  Fuels 
Programs  Docket  Room.  3F-056, 
Forrestal  Building,  1000  Independence 
Avenue  SW.,  Washington,  DC  20585. 
(202)  586-9478.  The  docket  room  is 
open  between  the  hours  of  8:00  a.m.  and 
4:30  p.m..  Monday  through  Friday, 
except  Federal  holidays. 

Issued  in  Washington,  DC.  May  30, 1995. 
Clifford  P.  Tomaszewski, 

Director,  Office  of  Natural  Gas,  Office  of  Fuels 

Programs,  Office  of  Fossil  Energy. 

[FR  Doc.  95-14701  Filed  6-14-95;  8:45  am) 

BILUNO  COOE  6450-01-P 

[FE  Docket  No.  9&-42-NG] 

Mock  Resources,  Inc.;  Order  Granting 
Blanket  Authorization  To  import 
Natural  Gas  From  and  Export  Natural 
Gas  to  Canada 

agency:  Office  of  Fossil  Energy,  DOE. 
action:  Notice  of  Order. 

summary:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting 
Mock  Resources,  Inc.  blanket 
authorization  to  import  up  to  100  Bcf  of 
natural  gas  from  Canada  and  to  export 
up  to  100  Bcf  of  natural  gas  to  Canada 
over  a  two-year  term  beginning  on  the 
date  of  first  import  or  export  deUvery. 

This  order  is  available  for  inspection 
and  copying  in  the  Office  of  Fuels 
Programs  docket  room,  3F-056, 
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Fonestal  Building,  1000  Independence 
Avenue.  SW.,  Washington,  DC  20585. 
(202)  58&-9478.  The  docket  room  is 
open  between  the  hours  of  8:00  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

Issued  in  Washington.  D.C,  June  1, 1995. 
Cllffiwd  P.  Tonusxawsld, 
Director.  Office  of  Natural  Gas,  Office  of  Fuels 
Ptvgrants.  Office  of  Fossil  Energy. 
|FR  Doc.  95-14702  Filed  6-14-95;  8:45  ami 
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Offlca  of  Fossil  Energy 
[FE  Docket  No  95-31 -NG] 

Northwest  Natural  Gas  Company; 
Order  Granting  Blanket  Authorization 
To  Import  and  Export  Natural  Gas 
From  and  to  Canada 

agency:  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  order. 

SUMMARY:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting 
Northwest  Natural  Gas  Company  (NNG) 
authorization  to  import  up  to  100  Bcf 
and  to  export  up  to  100  Bcf  of  natural 
gas  from  and  to  Canada.  The  term  of  the 
authorization  is  for  a  period  of  two 
years,  beginning  on  the  date  of  first 
import  or  export  delivery. 

NNG's  order  is  available  for 
inspection  and  copying  in  the  Office  of 
Fuels  Programs  Docket  Room,  3F-056, 
Forrestal  Building,  1000  Independence 
Avenue  SW.,  Washington.  D.C.  20585. 
(202)  586-9478.  The  docket  room  is 
open  between  the  hours  of  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

Issued  in  Washington,  D.C.  May  23, 1995. 
Clifibrd  P.  Tomaszewski, 

Director,  Office  of  Natural  Gas,  Office  of  Fuels 
Programs,  Office  of  Fossil  Energy. 
[FR  Doc.  95-14708  Filed  6-14-95;  8:45  am] 
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DOE  Respon-?  to  Recommendation 
94-5  of  the  Defer-9  Soclear  Facilities 
Safety  Board,  Integration  of  DOE 
Safety  Rules,  Orders,  and  Other 
Requirements 

AGENCY:  Department  of  Energy. 
ACTION:  Notice. 

SUMMARY:  The  Defense  Nuclear 
Facilities  Safety  Board  published 
Recommendation  94-5,  concerning  the 
Integration  of  DOE  Safety  Rules,  Orders, 
and  Other  Requirements,  in  the  Federal 
Register  on  January  6, 1995  (60  FR 
2089).  Section  315(e)  of  the  Atomic 


Energy  Act  of  1954,  as  amended,  42 
U.S.C.  2286d(e)  requires  the  Department 
of  Energy  to  transmit  an  implementation 
plan  to  the  Defense  Nuclear  Facilities 
Safety  Board  by  June  5, 1995,  or  submit 
a  notification  of  extension  for  an 
additional  45  days.  The  Secretary's 
notification  of  extension  for  an 
additional  45  days  follows. 

ADDRESSES:  Send  comments,  data, 
views,  or  arguments  concerning  the 
Secretary's  notification  to:  Defense 
Nuclear  Facihties  Safety  Board,  625 
Indiana  Avenue  NW.,  Suite  700, 
Washington,  DC  20004. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Tara  OToole,  M.D.,  M.F.H.,  Assistant 
Secretary  for  Environment,  Safety,  and 
Health,  Department  of  Energy,  1000 
Independence  Avenue,  SW.. 
Washington,  DC  20585. 

Issued  in  Washington,  D.C,  on  June  5, 
1995. 
Mark  B.  Whitaker, 

Departmental  Representative  to  the  Defense 
Nuclear  Facilities  Safety  Board. 
June  5. 1995. 

The  Honorable  John  T.  Conway. 
Chairman,  Defense  Nuclear  Facilities  Safety 
Board,  625  Indiana  Avenue,  N.W.,  Suite 
700.  Washington.  D.C.  20004 

Dear  Mr.  Chairman:  Please  be  advised  that, 
pursuant  to  42  U.S.C  2286d(e).  the 
Department  of  Energy  requires  an  additional 
45  days  to  respond  to  the  Defense  Nuclear 
Facilities  Safety  Board  Recommendation  94- 
5,  Integration  of  DOE  Safety  Rules,  Orders, 
and  Other  Requirements. 

The  Department  Standards  Committee  has 
assigned  a  focus  group  of  Department  senior 
management  to  develop  an  Integrated 
Standards  Management  Plan.  The 
Management  Plan  will  be  approved  by  the 
Department  Standards  Committee  and  will 
provide  an  integrated  and  coordinated 
approach  for  all  standards  activities  in  the 
transition  from  the  old  orders  system  to  the 
new,  revised  orders  or  rules.  A  45-day 
extension  is  required  to  define  more  clearly 
the  order-to-rule  transition  process  and  to 
develop  the  Standards  Management  Plan  that 
will  provide  input  for  the  Implementation 
Plan.  The  Implementation  Plan  for 
Recommendation  94-5  will  be  provided  by 
July  20, 1995. 

Sincerely, 
Hazel  R.  O'Leary. 
(FR  Doc.  95-14705  Filed  6-14-95;  8:45  am) 
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Office  of  Energy  Efficiency  and 
Renewat>te  Energy 

Appliance  and  Equipment  Energy 
Efficiency  Standards:  Evaluation 
Criteria  for  the  Voluntary  Program  To 
Provide  Energy  Efficiency  Information 
for  Lumlnalres 

AGENCY:  Office  of  Energy  Efficiency  and 

Renewable  Energy,  Department  of 

Energy. 

ACTION:  Notice  of  evaluation  criteria  and 

call  for  program  description. 

SUMMARY:  The  Energy  PoUcy  Act  of  1992 
requires  the  Department  of  Energy  (EKDE 
or  Department)  to  support  the 
development  of  a  voluntary  national 
testing  and  information  program  by  an 
appropriate  organization  of  interested 
parties  for  those  types  of  liuninaires  that 
are  widely  used,  and  show  potential  for 
significant  energy  savings.  Not  later 
than  October  24.  1995,  DOE  must 
determine  whether  the  voluntary 
program,  thus  created,  is  consistent  with 
the  objectives  set  forth  in  the  legislation. 
After  consulting  with  stakeholders  in 
two  pubhc  meetings  to  discuss  the 
progress  and  evaluation  of  the  program, 
the  Department  has  developed  a  set  of 
criteria  that  will  be  used  as  the  basis  for 
making  the  determination  on  the 
effectiveness  of  the  limiinaire  testing 
and  information  program.  With  the 
support  of  the  Department,  the  National 
Lighting  Collaborative  has  developed 
such  a  program,  and  the  Department 
requests  that  it,  or  any  other  appropriate 
organization  that  has  participated  in 
developing  the  program,  submit  a 
program  description  before  July  14, 
1995,  for  evaluation  by  DOE,  by  means 
of  the  criteria  pubUshed  in  this  notice. 
The  submitted  report  should  describe 
the  voluntary  national  testing  and 
information  program  for  luminaires  in 
detail,  specifying  how  the  program 
meets  each  of  the  evaluation  criteria 
listed  in  this  notice.  The  report  should 
also  provide  a  comprehensive  status 
update  on  the  different  components  of 
the  program. 

DATES:  Description  and  status  report  of 
the  volimtary  national  testing  and 
information  program  for  luminaires 
must  be  received  by  the  Department  of 
Energy  by  July  14,  1995. 
ADDRESSES:  Five  copies  of  the  reports  on 
the  status  of  the  volimtary  national 
testing  and  information  program  for 
luminaires  should  be  submitted  to:  Ms. 
Sandy  Cooper,  Office  of  Energy 
Efficiency  and  Renewable  Energy,  Mail 
Station  EE-431,  U.S.  Department  of 
Energy,  1000  Independence  Avenue 
SW.,  Washington,  DC  20585.  Telephone: 
(202) 586-7574. 


Copies  of  reports  submitted  will  be 
available  in  the  EKDE  Freedom  of 
Information  Reading  Room,  U.S. 
Department  of  Energy,  Forrestal 
Building,  Room  E-190, 1000 
Independence  Avenue,  SW, 
Washington,  DC.  (202)  586-6020. 
between  the  hours  of  9:00  a.m.  and  4:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Twigg,  U.S.  Department  of 
Energy,  Office  of  Energy  Efficiency 
emd  Renewable  Energy,  Forrestal 
Building,  Mail  Station  EE-431, 1000 
Independence  Avenue  SW., 
Washington,  DC  20585,  (202)  586- 
8714 
Eugene  MargoUs.  Esq.,  U.S.  Department 
of  Energy,  Office  of  General  Coiuisel, 
Forrestal  Building.  Mail  Station  GC- 
72, 1000  Independence  Avenue,  SW, 
Washington.  DC  20585,  (202)  586- 
9507. 

SUPPLEMENTARY  INFORMATION: 

1.  Authority 

Fart  B  of  Title  III  of  the  Energy  Policy 
and  Conservation  Act,  Public  Law  94— 
163,  created  the  Energy  Conservation 
Program  for  Consvuner  Products  other 
than  Automobiles.  The  most  recent 
amendment,  the  Energy  Policy  Act  of 
1992  (EPACT),  Public  Uw  102-486, 
identified  several  new  categories  of 
products  and  equipment  for  inclusion  in 
various  required  and  voliuitary  testing 
and  information  programs  to  promote 
energy  efficiency.  Voluntary  programs 
were  specified  for  commercial  office 
equipment,  windows,  and  luminaires.  A 
luminaire  is  a  complete  lighting  unit 
consisting  of  a  fluorescent  lamp(s), 
together  with  parts  designed  to 
distribute  the  light,  to  position  and 
protect  such  lamps,  and  to  cotmect  such 
lamps  to  the  power  supply  through  the 
ballast. 

Section  126  of  EPACT  directed  the 
Secretary  of  Energy,  after  consulting 
with  industry  associations  and  other 
interested  organizations,  to  provide 
technical  and  financial  assistance  to 
support  a  voluntary  national  testing  and 
information  program  for  those  types  of 
luminaires  that  are  widely  used,  and  for 
which  there  is  a  potential  for  significant 
energy  savings  as  a  result  of  such 
programs.  Under  section  126,  such 
program  would  provide  information 
that,  when  conveyed  to  consumers,  will 
enable  purchasers  of  the  equipment  to 
make  more  informed  decisions  about 
the  energy  efficiency  and  costs  of 
competing  products. 

The  volimtary  program  would 
determine  the  luminaires  to  be  covered; 
include  specifications  for  testing 


procedures;  and  include  information 
which  may  be  disseminated  through 
catalogs,  trade  publications,  labels,  or 
other  mechanisms,  that  will  allow 
consumers  to  assess  the  energy 
consumption  and  potential  cost  savings 
of  competing  products.  Such  program 
would  be  developed  by  an  appropriate 
organization  (composed  of  interested 
persons),  according  to  commonly 
accepted  procedures  for  the 
development  of  national  testing 
procedures  and  labeling  programs. 

Not  later  than  three  years  after  the 
date  of  enactment  of  EPACT  (October 
24, 1995),  the  Secretary  shall  make  a 
determination  as  to  whether  the 
voluntary  program  is  positioned  to 
achieve  the  objectives  established  for 
the  testing  and  rating  of  luminaires.  If 
the  Secretary  determines  that  the 
voluntary  program  is  not  consistent 
with  the  objectives  of  the  legislation,  the 
Secretary  shall,  after  consultation  with 
the  National  Institute  of  Standards  and 
Technology,  develop  test  procedures  for 
luminaires.  One  year  later,  the  Federal 
Trade  Commission  would  prescribe 
labeling  rules. 

2.  Background 

Since  the  passage  of  EPACT,  the 
Department  of  Energy  has  monitored  the 
efforts  of  the  luminaire  industry  to 
develop  a  testing  and  information 
program  through  the  National  Lighting 
Collaborative  (NLC  or  Collaborative),  a 
working  group  composed  of  the 
National  Electrical  Manufacturers 
Association  (NEMA),  the  American 
Lighting  Association,  fighting 
manufacturers,  enviroiunental 
organizations,  designers,  national 
laboratories,  and  other  lighting 
professionals.  The  Department  has 
provided  technical  and  financial 
assistance  to  the  Collaborative  to  help 
launch  and  publicize  the  program.  On 
May  24, 1994,  DOE  held  a  pubhc 
meeting,  at  which  interested  persons 
were  invited  to  offer  suggestions 
concerning  methods  of  evaluation,  and 
to  obtain  updates  on  the  progress  of  the 
Collaborative's  voluntary  program.  A 
transcript  of  the  meeting  was  made 
available  to  the  public,  and  comments 
were  invited. 

Comments  submitted  at  the  meeting 
focused  on  several  areas.  Regarding  the 
specifications  for  testing  procedures,  it 
was  proposed  by  the  National  Lighting 
Collaborative  that  NEMA  Standard  LE5, 
the  "Procedure  for  Determining 
Luminaire  Efficacy  Ratings  for 
.  Fluorescent  Luminaires,"  be  accepted  as 
the  standard  testing  and  rating  method 
for  the  program.  This  Luminaire 
Efficacy  Rating  knoWn  as  "LER"  is 
expressed  in  lumens  per  watt  (the  ratio 


of  light  output  from  the  luminaire  in 
lumens,  to  the  energy  input  to  the 
luminaire  in  watts),  and  is  proposed  to 
be  reported  in  the  voluntary  consumer 
information  program.  The  Collaborative 
reported  that  the  selection  of  the 
Luminaire  Efficacy  Rating  test 
procedure  has  received  consensus 
support  within  the  luminaire  industry, 
having  been  balloted  according  to  the 
formal  standards-making  balloting 
procedures  per  the  by-laws  of  NEMA,  as 
accredited  by  the  American  National 
Standards  Institute  (ANSI).  Based  on 
that  consensus,  the  Department  of 
Energy  will  accept  the  efficacy  rating 
known  as  the  "LER"  as  the  fundamental 
comparative  measure  of  the  voluntary 
luminaire  program. 

NEMA  Standard  LE5  also  contains  a 
suggested  format  for  other  information 
related  to  the  luminaire  and  its 
photometric  data,  including  luminaire 
efficiency  (the  percentage  of  Ught  output 
fixim  the  luminaire  compared  with  the 
light  output  from  the  lamp(s)  without 
the  luminaire).  As  noted  by  the  New 
York  State  Energy  Office,  NEMA 
Standard  LE5  will  also  permit  the 
alternative  of  separate  reporting  of  the 
luminaire  lumen  output  by  its 
components  (luminaire  efficiency,  total 
lamp  lumens,  and  ballast  factor). 
Manufacturers  will  continue  to  report 
luminaire  efficiency  as  part  of  their 
photometric  reports. 

In  addition  to  including  an  indicator 
for  the  luminaire  category  and  the  LER 
in  lumens  per  watt,  the  International 
Association  of  Lighting  Designers 
proposed  that  the  LE5  reporting  format 
be  modified  to  include  a  measure  for  the 
quality  of  light.  The  Collaborative 
agreed,  but  since  the  quality  of  Ught 
metric  needs  to  be  developed,  the  LE5 
will  at  first  include  an 
acltnowledgement  in  the  foreword  that  a 
numerical  value  for  lighting  quaUty  will 
accompany  the  LER  after  the 
development  of  the  measure  is 
completed  and  balloted.  The  reporting 
format  also  provides  information  on  the 
estimated  aimual  fighting  energy  cost 
per  1,000  lumens  of  Ught  output, 
assuming  3,000  luminaire  operating 
hours  per  year,  and  8  cents  per  kilowatt- 
hour  electricity  cost  (the  1993  average 
commercial  sector  electricity  rate). 

It  was  recommended  by  the 
Collaborative  that  luminaires  be  tested 
according  to  prescribed  test  procedures 
in  laboratories  that  are  accredited 
through  the  National  Voluntary 
Laboratory  Accreditation  Program  of  the 
National  institute  of  Standards  and 
Technology. 

The  Collaborative  identified  the 
following  luminaires  as  widely  used, 
with  a  potential  for  significant  energy 
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savings  for  inclusion  in  the  program:  (1) 
Recessed  Lensed  2'x4'  (4  lamps);  (2) 
Recessed  Lensed  2'x4'  (3  lamps);  (3) 
Recessed  2'x4'  (2  lamps);  (4)  Recessed 
Parabolic  Louvered  2'x4'  (4  lamps);  (5) 
Recessed  ParaboUc  Louvered  2'x4'  (3 
lamps);  (6)  Recessed  Parabolic  Louvered 
2'x4'  (2  lamps);  (7)  Wraparound  (2  and 
4  lamps):  (8)  Strip  (1  lamp);  (9)  Strip  (2 
lamps);  and  (10)  Industrial  (2  lamps). 
The  Department  supports  the 
Collaborative's  suggestion  that  the 
covered  luminaires  should  collectively 
represent  approximately  80  percent  of 
the  fluorescent  luminaire  market  to 
satisfy  EPACT's  requirement  to  cover 
luminaires  that  are  "widely  used."  If  the 
data  submitted  to  the  Department  in  the 
program  description  support  previous 
claims  that  these  categories  represent  80 
percent  of  the  fluorescent  luminaire 
market,  and  show  potential  for 
significant  energy  savings,  their 
selection  appears  to  provide  a 
reasonable  tJase  for  the  initial  phase  of 
the  program. 

The  American  Council  for  an  Energy- 
Efficient  Economy  (Council)  addressed 
issues  concerning  the  long-term 
operation  of  the  voluntary  program,  and 
the  ability  to  confirm  market  targets  and 
percentages.  With  respect  to  the 
information  to  be  provided  to 
consumers,  it  said  that  information  in 
catalogs  and  other  marketing  materials 
should  explain  that  the  use  of  lower- 
efficacy  lamps  as  replacements  in 
liuninaires  would  lower  the  energy 
efficiency.  Regarding  the  selection  of 
luminaires  to  be  included  in  the 
program,  the  Covuicil  urged  that  a 
mechanism  be  established  to  add  new 
liuninaire  types  that  gain  market  share 
in  the  future.  The  Council  also  brought 
up  data  collection  and  tracking  energy 
efficiency  trends  as  possible  areas  of 
information  needed.  Finally,  it  urged 
that  the  voluntary  program  meet 
specified  percentage  targets  of 
manufacturer  participation  over  time:  25 
percent  of  luminaires  covered  by  the 
program  after  the  first  year.  50  percent 
the  second  year,  and  75  percent  the 
third  year.  The  Department  agrees  that 
participation  levels  should  be  included 
in  the  report  on  the  voliuitary  luminaire 
program.  These  issues  are  addressed  in 
the  evaluation  criteria,  infra. 

Other  public  meeting  comments 
centered  on  how  to  verify  that  80 
percent  of  the  fluorescent  luminaire 
market  is  covered  by  the  10  categories 
selected  for  the  program,  and  how  to 
evaluate  whether  the  new  energy 
efficiency  information  is  reaching  its 
target  audiences.  To  address  these 
issues,  the  Collaborative  submitted  a 
revised  program  description  on  July  28, 
1994.  It  proposed  that  NEMA  would 


collect  data  on  liuninaire  market  shares 
from  manufacturers  to  verify  that  the 
categories  selected  for  the  program 
represent  80  percent  of  the  market. 
Regarding  future  data  collection  on  sales 
of  LER-rated  liuninaires,  it  was 
suggested  that  manufacturers  provide 
sales  data  to  the  Bureau  of  Census. 
^4EMA  would  also  inform  DOE  of  the 
number  of  companies  whose  catalogs 
show  the  new  energy  information.  The 
International  Association  of  Lighting 
Designers,  a  member  of  the 
Collaborative,  would  be  responsible  for 
tracking  press  coverage,  and  would 
develop  a  survey  on  awareness  of  the 
program  to  be  used  by  manufacturers' 
representatives,  distributors,  and 
specifiers.  The  Department  views  these 
data  collection  methods  as  appropriate 
for  tracking  the  development  of  the 
program. 

On  January  5,  1995,  DOE  held  another 
public  meeting  to  discuss  the 
Department's  proposed  evaluation 
criteria  with  persons  interested  in  the 
development  of  the  voluntary  program. 
Members  of  the  National  Lighting 
Collaborative  asked  that  the  means  by 
which  manufacturer  participation 
would  be  measured  be  clarified  in  the 
evaluation  criteria.  That  section  has 
been  changed  to  reflect  the  suggestions 
of  the  Collaborative  that  manufacturer 
participation  be  measured  as  a 
percentage  of  the  sales  of  LE5-tested 
fixtures  (measured  in  dollars)  to  the 
total  sales  of  listed  products  covered  by 
the  program. 

3.  Evaluation  Criteria  and  Procedures 

The  Department  of  Energy  will 
evaluate  voluntary  consumer 
information  programs  for  luminaires 
against  the  following  criteria.  In  order  to 
make  its  determination,  the  Department 
is  requesting  that  any  program 
description  be  submitted  to  the 
Department  no  later  than  July  14,  1995. 
The  submitted  description  should 
include  information  explaining  how  the 
voluntary  national  testing  and 
information  program  for  luminaires 
addresses  each  of  the  elements 
described  below. 

a.  Program  Organization:  Since  the 
Energy  Policy  Act  specifies  that  the 
voluntary  program  should  be  developed 
by  an  "appropriate  organization 
(composed  of  interested  parties),"  the 
Department  will  assess  the  composition 
and  procedures  of  the  group  developing 
the  program  to  determine  if  it  reflects  a 
consensus  position  within  a  broad 
spectrum  of  the  lighting  conununity. 

b.  Coverage:  In  order  to  determine 
which  luminaires  are  widely  used  and 
show  a  potential  for  significant  energy 
savings,  the  Department  will  require 


data  supporting  the  selection  of  the 
specific  luminaire  categories  to  be 
included  in  the  initial  phase  of  the 
voluntary  program,  and  for  verifying  the 
stated  market  coverage  with 
documented  data  sources.  Those 
luminaires  selected  shall  comprise 
approximately  80  percent  of  the 
fluorescent  luminaire  market.  In 
anticipation  of  new  products  gaining 
market  share  and  replacing  some  of 
those  included  in  the  initial  phase  of  the 
program,  a  plan  should  be  shown  for 
including  new  products  in  the  future. 

c.  Testing  and  Rating:  In  order  to 
evaluate  the  program's  testing 
procedures,  the  Department  will 
compare  the  proposed  test  procedures  to 
existing  test  procedures,  such  as  those 
published  by  the  Illuminating 
Engineering  Society  (DES),  and  the 
American  National  Standards  Institute 
(ANSI),  to  verify  the  accuracy  and 
validity  of  the  procedures.  The 
proposed  testing  and  rating  program 
should  provide  consumers  with  a 
consistent  standard  of  measurement  for 
comparing  the  energy  efficiency  of  the 
luminaires  covered  by  the  program. 

d.  Information  Program:  In  order  to 
assess  the  effectiveness  of  the  energy 
efficiency  information  provided  to 
consumers,  the  Department  will 
evaluate  the  implementation  plan  to 
determine  how  different  audiences, 
such  as  managerial,  technical,  and 
procurement,  have  been  targeted. 
Provisions  in  the  program  for  the  use  of 
catalogs,  labels,  or  other  materials  shall 
he  explained.  Concerns  over  the 
possible  substitution  of  lower-efficacy 
replacement  lamps  and  other 
components  shall  be  addressed. 
Examples  of  new  energy  efficiency 
information  materials  shall  be 
submitted. 

e.  Manufacturer  Participation:  In 
order  to  assess  whether  the  voluntary 
program  proposed  is  a  broad-based, 
national  program,  the  Department  will 
require  some  indication  of  manufacturer 
participation.  Recognizing  that  a 
national  program  takes  both  time  and 
resources  to  achieve  its  objective,  it  is 
reasonable  to  establish  targets  of 
manufacturer  participation,  which 
would  gradually  increase  as  the  program 
expands  over  time.  Expectations  are  that 
approximately  25  percent  of  the 
industry  wide  shipments  (measured  in 
dollars)  of  the  listed  products  (total)  will 
have  energy  efficiency  information 
pubUshed  in  the  supporting  sales 
literature  by  one  year  from  the  date  of 
publication  of  this  notice.  The 
percentage  would  become 
approximately  50  percent  in  2  years, 
and  approximately  75  percent  in  3 
years.  A  plan  for  documenting  the 


participation  levels  shall  be  submitted 
by  July  14, 1995. 

f.  PubUdty:  If  the  voluntary  program 
is  to  be  effective,  a  companion  effort 
must  be  made  to  inform  a  wide  range  of 
Ughting  decision-makers  of  the  new 
^energy  efficiency  rating  for  luminaires. 
The  Department  will  assess  what 
strategies  have  been  developed  and 
launched  to  promote  the  program.  A 
plan  for  evaluating  professional 
awareness  of  the  program  shall  be 
submitted. 

g.  Market  Data:  To  establish  a  baseline 
and  provide  a  means  to  track  luminaire 
efficacy  over  time,  a  system  for  data 
collection  and  reporting,  such  as 
reporting  to  the  Bureau  of  Census, 
should  be  established.  A  plan  for  this 
data  collection  and  reporting  shall  be 
submitted,  along  with  recommendations 
for  ways  DOE  might  evaluate  energy 
savings  and  energy  efficiency  trends  in 
the  industry. 

h.  Continuation  of  the  Program:  A 
plan  should  be  estabhshed  that  will 
enable  the  luminaire  testing  and 
information  program  to  be  self- 
perpetuating,  and  to  include  new 
products  as  they  become  significant  in 
the  marketplace.  A  second  evaluation  by 
DOE  in  1  to  2  years  may  be  necessary 
to  monitor  the  progress  of  the  program. 

Issued  in  Washington,  DC,  on  June  12, 
1995. 

Christiiie  A.  Ervin, 

Assistant  Secretary,  Energy  Efficiency  and 
Renewable  Energy. 

[FR  Doc.  95-14703  Filed  6-14-95;  8:45  am] 
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Federal  Energy  Regulatory 
Commission 


pocket  No.  EL95-6O-000,  et  al.] 

Carolina  Power  &  Light  Company,  et 
al.;  Electric  Rate  and  Corporate 
Regulation  Filings 

June  8. 1995. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Carolina  Power  &  Light  Company 

[Docket  No.  EL95-50-0001 

Take  notice  that  on  May  31, 1995, 
Carolina  Power  &  Light  Company 
(CP&L)  filed  a  request  under  18  CFR 
35.14(a)(10)  and  Rule  207  for  a  waiver 
of  the  Commission's  fuel  adjustment 
clause  regulations  to  permit  the 
recovery  of  the  costs  of  buying  out  a 
coal  contract.  CP&L  requests  that  the 
revised  fuel  clause,  which  provides  for 
the  buyout,  be  made  effective  on  June  1, 
1995. 


Comment  date:  June  21, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  PSI  Energy,  Inc. 

(Docket  No.  ER95-^26-001] 

Take  notice  that  on  May  26,  1995,  PSI 
Energy,  Inc.  tendered  for  filing  its 
compliance  filing  in  the  above- 
referenced  docket. 

Comment  date:  June  22,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Northern  States  Power  Company 
(Minnesota)  and  Northern  States  Power 
Company  (Wisconsin) 

(Docket  No.  ER95-1 11 7-000) 

Take  notice  that  on  May  30, 1995, 
Northern  States  Power  Company — 
Minnesota  (NSP-M)  and  Northern 
States  Power  Company — Wisconsin 
(NSP-W)  jointly  tender  and  request  the 
Commission  to  accept  a  Transmission 
Service  Agreement  which  provides  for 
Reserved  Transmission  Service  to 
Heartland  Energy  Services,  Inc. 

NSP  requests  that  the  Commission 
accept  for  filing  the  Transmission 
Service  Agreement  effective  on  June  1, 
1995.  NSP  requests  a  waiver  of  the 
Commission's  notice  requirements 
pursuant  to  Part  35  so  the  Agreement 
may  be  accepted  for  fihng  effective  on 
the  date  requested. 

Comment  date:  June  22,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Arizona  Public  Service  Company 

(Docket  No.  ER95-1 11 8-000] 

Take  notice  that  on  May  30, 1995, 
Arizona  Public  Service  Company  (APS) 
tendered  for  fihng  a  Service  Agreement 
under  APS-FERC  Electric  Tariff 
Original  Volume  No.  1  (APS  Tariff)  with 
the  Town  of  Wickenburg. 

A  copy  of  this  filing  has  been  served 
on  the  above-hsted  entity  and  the 
Arizona  Corporation  Commission. 

Comment  date:  June  22, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Wisconsin  Electric  Power  Company 

(Docket  No.  ER95-1 119-000] 

Take  notice  that  on  May  30, 1995, 
Wisconsin  Electric  Power  Company 
(Wisconsin  Electric)  tendered  for  filing 
an  Electric  Service  Agreement  and  a 
Transmission  Service  Agreement 
between  itself  and  Kimball  Power 
Company  (Kimball).  The  Electric 
Service  Agreement  provides  for  service 
under  Wisconsin  Electric's  Coordination 
Sales  Tariff.  The  Transmission  Service 
Agreement  edlows  Kimball  to  receive 
transmission  service  under  Wisconsin 


Electric's  FERC  Electric  Tariff,  Original 
Volume  1,  Rate  Schedule  T-1. 

Wisconsin  Electric  requests  an 
effective  date  of  sixty  days  from  date  of 
filing.  Copies  of  the  filing  have  been 
served  on  Kimball,  the  Pubhc  Service 
Commission  of  Wisconsin  and  the 
Michigan  Public  Service  Commission. 

Comment  date:  June  22, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  American  Electric  Power  Service 
Corporation 

[Docket  No.  ER95-1 12 1-000] 

Take  notice  that  on  May  30. 1995,  the 
American  Electric  Power  Service 
Corporation  (AEPSC)  tendered  for  filing, 
as  an  Initial  Rate  Schedule,  an 
Agreement  dated  April  1,  1995.  between 
AEPSC.  an  agent  for  the  AEP  System 
Operating  Companies  and  Stand  Energy 
Corporation  (Stand). 

Tne  Agreement  provides  Stand  access 
to  the  AEP  System  for  short-term 
transmission  service.  The  parties 
request  an  effective  date  of  June  1.  1995. 

A  copy  of  the  filing  was  served  upon 
Stand  and  the  state  regulatory 
commissions  of  Indiana,  Kentucky, 
Michigan,  Ohio.  Tennessee.  Virginia 
and  West  Virginia. 

Comment  date:  ]une  22.  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  The  Dayton  Power  and  Light 
Company 

[Docket  No.  ER95-1 122-000] 

Take  notice  that  on  May  26,  1995,  The 
Dayton  Power  and  Light  Company 
(Dayton)  tendered,  in  compUance  with 
the  order  issued  May  12, 1995  in  the 
above-referenced  docket,  for  filing  an 
amendment  to  the  Power  Service 
Agreements  (PSAs)  made  effective  in 
such  dockets. 

Dayton  requests  the  Commission 
accept  the  amendment  as  a  supplement 
to  the  PSAs  to  become  effective  on  the 
same  date  as  the  PSAs  in  accordance 
with  the  May  1 2th  order. 

Comment  date:  June  22,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Premier  Enterprises^  Inc. 

[Docket  No.  ER95-1123-O00] 

Take  notice  that  on  May  31, 1995, 
Premier  Enterprises,  Inc.  (Premier) 
tendered  for  filing  pursuant  to  Rule  205, 
18  CFR  385.205,  a  petition  for  waivers 
and  blanket  approvals  under  various 
regulations  of  the  Commission  and  for 
an  order  accepting  its  FERC  Electric 
Rate  Schedule  No.  1  to  be  effective  July 
30,  1995. 

Premier  intends  to  engage  in  electric 
power  and  energy  transactions  as  a 


31460 


Federal  Register  /  Vol.  60.  No.  115  /  Thursday.  June  15.  1995  /  Notices 


marketer  and  a  broker.  In  transactions 
where  Premier  sells  electric  energy  it 
proposes  to  make  such  sales  on  rates, 
terms,  and  conditions  to  be  mutually 
agreed  to  with  the  purchasing  party. 
Neither  Premier  nor  any  of  its  affiliates 
are  in  the  business  of  generating, 
transmitting,  or  distributing  electric 
power. 

Rate  Schedule  No.  1  provides  for  the 
sale  of  energy  and  capacity  at  agreed 
prices.  Rate  Schedule  No.  1  also 
provides  that  no  sales  may  be  made  to 
affiliates. 

Comment  date:  June  22.  1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Southern  Indiana  Gas  and  Electric 
Company 

[Docket  No.  ER95-t  125-000) 

Take  notice  that  on  May  31. 1995, 
Southern  Indiana  Gas  and  Electric 
Company  (SIGECO).  tendered  for  filing 
to  a  proposed  Interchange  Agreement 
with  Eruon  Power  Marketing.  Inc. 
(Enron). 

The  proposed  revised  Interchange 
Agreement  will  provide  for  the 
purchase,  sale,  and  transmission  of 
capacity  and  energy  by  either  party 
under  the  following  Service  Schedules: 
(a)  SIGECO  Power  Sales,  (b)  Enron 
Power  Sales,  and  (c)  Transmission 
Service. 

Waiver  of  the  Commission's  Notice 
Requirements  is  requested  to  allow  for 
an  effective  date  of  May  26. 1995. 

Comment  date:  June  22.  1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  New  York  State  Electric  &  Gas 
Corporation 

[Docket  No.  ER95-11 26-0001 

Take  notice  that  on  May  31. 1995, 
New  York  State  Electric  &  Gas 
Corporation  (NYSEG).  tendered  for 
filing,  as  an  initial  rate  schedule,  an 
agreement  with  Rainbow  Energy 
Marketing  Corporation  (Rainbow).  The 
agreement  provides  a  mechanism 
pursuant  to  which  the  parties  can  enter 
into  separately  scheduled  transactions 
under  which  NYSEG  will  sell  to 
Rainbow  and  Rainbow  will  purchase 
from  NYSEG  either  capacity  and 
associated  energy  or  energy  only  as  the 
parties  may  mutually  agree. 

NYSEG  requests  that  the  agreement 
become  effective  on  June  1, 1995,  so  that 
the  parties  may,  if  mutually  agreeable, 
enter  into  separately  scheduled 
transactions  under  the  agreement. 
NYSEG  has  requested  waiver  of  the 
notice  requirements  for  good  cause 
shown. 


NYSEG  served  copies  of  the  fiUng 
upon  the  New  York  State  Public  Service 
Commission  and  Rainbow. 

Comment  date:  June  22,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  New  York  State  Electric  &  Gas 
Corporation 

[Docket  No.  ER9S-1127-0001 

Take  notice  that  on  May  31, 1995, 
New  York  State  Electric  &  Gas 
Corporation  (NYSEG)  tendered  for 
filing,  as  an  initial  rate  schedule,  an 
agreement  with  CNG  Power  Services 
Corporation  (CNG).  The  agreement 
provides  a  mechanism  pursuant  to 
which  the  parties  can  enter  into 
separately  scheduled  transactions  under 
which  NYSEG  will  sell  to  CNG  and  CNG 
will  purchase  from  NYSEG  either 
capacity  and  associated  energy  or 
energy  only  as  the  parties  may  mutually 
agree. 

NYSEG  requests  that  the  agreement 
become  effective  on  June  1, 1995,  so  that 
the  parties  may,  if  mutually  agreeable, 
enter  into  separately  scheduled 
transactions  under  the  agreement. 
NYSEG  has  requested  waiver  of  the 
notice  requirements  for  good  cause 
shown. 

NYSEG  served  copies  of  the  filing 
upon  the  New  York  State  Public  Service 
Commission  and  CNG. 

Comment  date:  June  22, 1995,  in 
accordance  with  Sttmdard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Portland  General  Electric  Company 

IDocket  No.  ER95-1 128-000) 

Take  notice  that  on  May  31, 1995, 
Portland  General  Electric  Company 
(PGE),  tendered  for  filing  a  Power  Sale 
Agreement  with  Canby  Utility  Board. 

Comment  date:  June  22.  1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Southwestern  Public  Service 
Company 

(Docket  No.  ER95-1 129-000) 

Take  notice  that  on  May  31, 1995.  • 
Southwestern  Public  Service  Company 
(SPS)  tendered  for  filing  pursuant  to 
Section  205  of  the  Federal  Power  act 
and  Part  35  of  the  Commission's 
Regulations,  an  appfication  to 
implement  market  based  sales  rates.  SPS 
maJces  this  application  in  conjunction 
with  its  filing  of  comparable 
"Transmission  Tariffs,"  pursuant  to 
which  SPS  will  offer  Network 
Integration  Service,  Firm  and  Non-Firm 
Point-to-Point  Transmission  Service,  as 
well  as  a  variety  of  Ancillary  Services. 
SPS  states  that  the  proposed  market 
based  rates  are  justified  under  its 


circumstances  where  it  does  not  hold 
market  power  in  relevant  markets  and 
has  agreed  to  provide  comparable 
transmission  service. 

Comment  date:  June  22.  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Public  Service  Company  of 
Colorado 

[Docket  No.  ER95-1 130-000) 

Take  notice  that  on  May  31, 1995, 
Pubhc  Service  Company  of  Colorado 
(Public  Service),  tendered  for  filing  a 
letter  agreement  with  Tri-State 
Generation  and  Transmission 
Association,  Inc.  and  Poudre  Valley 
Rural  Electric  Association,  Inc.  (PVREA) 
pursuant  to  which  Public  Service  and 
PVREA  will  each  provide  emergency 
back-up  service  to  the  other  at  specified 
delivery  points.  Public  Service  has 
requested  waiver  of  the  Commission's 
Regulations  to  the  extent  necessary  for 
the  letter  agreement  to  be  made  effective 
on  June  1,  1995. 

Comment  date:  Jime  22,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Maine  Public  Service  Company     - 

[Docket  No.  ER95-1 13 1-000) 

Take  notice  that  on  May  31,  1995, 
Maine  Public  Service  Company  (Maine 
Public),  tendered  for  filing  a  service 
agreement  providing  for  transmission 
for  Central  Maine  Power  Company. 

Comment  date:  June  22,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Conunonwealth  Edison  Company 

[Docket  No.  ER95-1 133-000) 

Take  notice  that  on  May  31, 1995, 
Commonwealth  Edison  Company 
(ComEd)  submitted  for  fifing  a  revision 
to  its  Negotiated  Capacity  service 
schedule  under  ComEd's  umbrella 
Power  Sales  Tariff  ("PS-1  Tariff). 
ComEd  proposes  to  offer  additional 
types  of  coordination  sales  transactions 
under  the  revised  service  schedule, 
including  options,  diversity  exchanges, 
fixed  rate  per  megawatt  hour  sales  and 
fuel  for  electricity  exchanges. 

ComEd  requests  an  effective  date  of 
June  1, 1995  and.  accordingly,  seeks 
waiver  of  the  Commission's  notice 
requirements. 

Copies  of  this  filing  were  served  upon 
current  customers  under  the  PS-1  Tariff 
and  the  lUinois  Commerce  Commission. 

Comment  date:  June  22,  1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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17.  Northeast  Utilities  Service  Company 

[Docket  No.  ER95-1 137-000) 

Take  notice  that  on  May  31, 1995. 
Northeast  UtiUties  Service  Company 
(NUSCO)  tendered  for  filing,  on  behalf 
of  the  Northeast  UtiUties  System 
Companies,  a  change  in  rate  schedule 
for  sales  of  system  power  to  Princeton 
Mimicipal  Light  Department 
(Princeton).  NUSCO  requests  that  the 
changes  in  rate  schedules  become 
effective  on  June  1, 1995  and  that  such 
rate  schedule  changes  (i)  provide  for 
system  power  sales,  (ii)  replace  the  Unit 
Power  Sales  Agreement  between  The 
Connecticut  Light  and  Power  Company, 
Holyoke  Water  Power  Company, 
Holyoke  Power  and  Electric  Company 
and  Princeton  (FERC  Rate  Schedule 
Nos.  CL&P  356  and  HP&E  29)  vdth  an 
amended  unit  agreement,  (iii)  replace 
and  terminate  the  Unit  Power  S^es 
Agreement  between  Public  Service 
Company  of  New  Hampshire  and 
Princeton  (FERC  Rate  Schedule  No.  163) 
and  (iv)  makes  the  appropriate  NU 
Transmission  Tariff  No.  1  service 
agreement  additions  and  changes  all  on 
June  1, 1995. 

NUSCO  states  that  copies  of  its 
submission  have  been  mailed  or 
dehvered  to  the  Princeton  Municipal 
Light  Department  and  the  Massachusetts 
Department  of  Pubfic  UtiUties. 

Comment  date:  Jime  22,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Arizona  PubUc  Service  Company 

[Docket  No.  ER95-1 143-000) 

Take  notice  that  on  Jime  1,  1995, 
Arizona  Pubhc  Service  Company  (APS) 
tendered  for  filing  a  revised  Exhibit  A 
apphcable  under  the  Citizens  Power 
Sale  Agreement,  FERC  Rate  Schedule 
No.  225. 

Current  rate  and  revenue  levels  are 
unaffected,  and  no  other  changes  in 
service  to  this  or  any  other  customer 
results  from  the  revision  proposed 
herein.  No  new  or  modifications  to 
existing  faciUties  are  required  as  a  result 
of  these  revisions. 

A  copy  of  this  filing  has  been  served 
on  the  Citizens  Utilities  Company  and 
the  Arizona  Corporation  Commission. 

Comment  date:  June  22, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Jersey  Central  Power  &  Light 
Company,  Metropolitan  Edison 
Company,  Pennsylvania  Electric 
Company 

(Docket  No.  ER95-1 144-000  Company) 

Take  notice  that  on  June  1, 1995,  GPU 
Service  Corporation  (GPU),  on  behalf  of 
Jersey  Central  Power  &  Light  Company, 


Metropolitan  Edison  Company  and 
Pennsylvania  Electric  Company  (jointly 
referred  to  as  the  "GPU  Operating 
Companies"),  filed  an  executed  Service 
Agreement  between  GPU  and  Citizens 
Lehman  Power  Sales,  dated  May  25, 
1995.  This  Service  Agreement  specifies 
that  Citizens  Lehman  Power  Sales  has 
agreed  to  the  rates,  terms  and  conditions 
of  the  GPU  Operating  Companies' 
Operating  Capacity  and/or  Energy  Sales 
Tariff  ("Sales  Tariff")  designated  as 
FERC  Electric  Tariff,  Original  Volume 
No.  1.  The  Sales  Tariff  was  accepted  by 
the  Commission  by  letter  order  issued 
on  February  10,  1995  in  Jersey  Central 
Power  &■  Light  Co.,  Metropolitan  Edison 
Co.  and  Pennsylvania  Electric  Co.. 
Docket  No.  ER95-276-000  and  aUows 
GPU  and  Citizens  Lehman  Power  Sides 
to  enter  into  separately  Scheduled 
transactions  imder  which  the  GPU 
Operating  Companies  will  make 
available  for  sale,  surplus  operating 
capacity  and/or  energy  at  negotiated 
rates  that  are  no  higher  than  the  GPU 
Operating  Companies'  cost  service. 

GPU  requests  a  waiver  of  the 
Commission's  notice  requirements  for 
good  cause  shown  and  an  effective  date 
of  May  25, 1995  for  the  Service 
Agreement. 

GPU  has  served  copies  of  the  filing  on 
regulatory  agencies  in  New  Jersey  and 
Peruisylvania. 

Comment  date:  Jime  22, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E., 
Washington,  D.C.  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  wiU  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  fiUng  are  on  file  with  the 
Commission  and  are  available  for  pubUc 
inspection. 
Lois  D.  CadieU, 
Secretary. 

[FR  Doc.  95-14663  Filed  6-14-95;  8:45  am) 
BILUNQ  CODE  tTIT-OI-P 


[Docket  No.  CP95-S2-000] 

Granite  State  Gas  Transmission,  Inc.; 
Notice  of  Intent  To  Prepare  an 
Environmentai  Impact  Statement  for 
the  Proposed  Granite  State  LNG 
Project  and  Request  for  Additional 
Comments  on  Environmental  Issues 

)une  9, 1995. 

On  March  16, 1995,  the  Federal 
Energy  Regulatory  Commission  (FERC) 
issued  a  Notice  of  Intent  to  Prepare  an 
Environmental  Assessment  for  the 
proposed  Granite  State  LNG  Project  and 
Request  for  Comments  on 
Environmental  Issues.  One  of  the 
specific  comments  sought  was  whether 
an  environmental  assessment  (EA)  was 
the  proper  environmental  document  or 
whether  an  environmental  impact 
statement  (EIS)  was  necessary.  On  May 
15, 1995,  the  Commission  staff 
conducted  a  site  visit  and  a  pubUc 
scoping  meeting  in  Wells,  Maine.  Given 
the  number  of  written  requests  and  oral 
requests  at  the  pubhc  scoping  meeting 
for  an  EIS  versus  an  EA,  the 
Commission  herein  gives  notice  that  an 
EIS  will  be  prepared  for  the  Granite 
State  LNG  Project.  If  anyone  wishes  to 
file  additional  comments,  please  follow 
the  instructions  below.  If  you  have 
already  submitted  comments  on  the 
March  16, 1995,  notice  or  at  the  May  15, 
1995,  pubhc  scoping  meeting,  you  do 
not  have  to  resubmit  them;  they  will  be 
considered  as  comments  to  this  notice. 

•  Address  your  letter  to:  Lois  Cashell. 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street 
NE.,  Washington,  D.C.  20426. 

•  Reference  Docket  No.  CP95-52-000 

•  Send  a  copy  of  your  letter  to:  Mr. 
Chris  Zerby,  EIS  Project  Manager, 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE.,  Room 
7312,  Washington,  DC  20426;  and 

•  Mail  your  comments  so  that  they 
are  received  in  Washington,  D.C  on  or 
before  July  7, 1995. 

The  staff  intends  to  conduct 
additional  site  visits  and  meetings  with 
the  public  during  various  phases  of  the 
environmental  process,  e.g.,  public 
meetings  to  receive  comments  on  the 
future  Draft  Environmental  Impact 
Statement  once  it  is  prepared  and 
circulated  for  pubhc  comment.  Such 
site  visits  and  pubhc  meetings  will  be 
noticed  prior  to  their  occurrence. 

For  further  information  on  the  EIS  process, 
cal)  Chris  Zerfoy,  EIS  Project  Manager,  at 
(202)  208-0111. 
Lois  D.  Cashell, 
Secretary. 

[FR  Doc  95-14664  Filed  6-14-95;  8:45  am) 
BILUNG  CODE  6717-01-M 
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Federal  Energy  Regulatory 
Commission 

pocket  No.  ER95-«40-000] 

Delhi  Energy  Services.  Inc.;  Notice  of 
Issuance  of  Order 

fune  9, 1995. 

On  April  19. 1995,  Delhi  Energy 
Services,  Inc.  (Delhi)  submitted  for 
filing  a  rate  schedule  under  which  Delhi 
will  engage  in  wholesale  electric  power 
and  energy  transactions  as  a  marketer. 
Delhi  also  requested  waiver  of  various 
Commission  regulations.  In  particular, 
Delhi  requested  that  the  Commission 
grant  blanket  approval  under  18  CFR 
Part  34  of  all  future  issuances  of 
securities  and  assumptions  of  Uability 
by  Delhi. 

On  Jime  1, 1995,  pursuant  to 
delegated  authority,  the  Director, 
Division  of  AppUcations,  Office  of 
Electric  Power  Regulation,  granted 
requests  for  blanket  approval  under  Part 
34.  subject  to  the  following: 

Within  thirty  days  of  the  date  of  the 
order,  any  p)erson  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  Delhi  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214). 

Absent  a  request  for  hearing  within 
this  period,  Delhi  is  authorized  to  issue 
securities  and  assume  obligations  or 
-  liabiUties  as  a  guarantor,  indorser, 
surety,  or  otherwise  in  respect  of  any 
security  of  another  person;  provided 
that  such  issuance  or  assumption  is  for 
some  lawful  object  within  the  corporate 
purposes  of  the  applicant,  and 
compatible  with  the  public  interest,  and 
is  reasonably  necessary  or  appropriate 
for  such  purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
pubUc  nor  private  interests  wiH  be 
adversely  affected  by  continued 
approval  of  Delhi's  issuances  of 
securities  or  assumptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  July  3, 
1995. 

Copies  of  the  full  text  of  the  order  are 
available  form  the  Commission's  Public 
Reference  Branch,  Room  3308,  941 


North  Capitol  Street  NE.,  Washington, 

DC  20426. 

Lois  D.  Casbell, 

Secretary. 

(PR  Doc.  95-14596  Filed  &-14-95;  8:45  am) 

BN.LMQ  COOE  6717-01-M 


[Doclwt  No.  MG95-6-000] 

Young  Gas  Storage  Co.,  Ltd.;  Notice  of 
Filing 

June  9, 1995. 

Take  notice  that  on  Jime  1,  1995, 
Young  Gas  Storage  Co.,  Ltd.  (Young) 
filed  standards  of  conduct  under  Order 
Nos.  497  et  seq.^ 

Any  person  desiring  to  be  heard  or  to 
protest  said  fiUng  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
D.C.,  20426,  in  accordance  with  Rules 
■211  or  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
or  385.214).  All  such  motions  to 
intervene  or  protest  should  be  filed  on 
or  before  June  26, 1995.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 
(PR  Doc.  95-14606  Filed  6-14-95;  8:45  am) 

BILUNG  COOE  6717-41-M 


'  Order  No.  497.  53  FR  22139  (June  14.  1988).  01 
FERC  Stats.  &  Regs.  1 30.820  (1988):  Order  No.  497- 
A,  order  on  rehearing.  54  FR  52781  (December  22, 
1989),  in  FERC  Stats,  k  Regs.  30,868  (1989):  Order 
No.  497-B,  order  extending  sunset  date.  55  FR 
53291  (December  28,  1990),  m  FERC  Stats,  k  Regs. 
1 30,908  (1990):  Order  No.  497-C.  order  extending 
sunset  date.  57  FR  9  (January  2,  1992).  IB  FERC 
Stats.  &  Regs.  1 30,934  (1991),  rehearing  denied.  57 
FR  5815  (February  18,  1992),  58  FERC  161,139 
(1992);  Tenneco  Gas  v.  FERC  (affirmed  in  part  and 
remanded  in  part),  969  F.  2d  1187  (D.C.  Cir.  1992); 
Order  No.  497-D,  order  on  remand  and  extending 
sunset  date.  UfFERC  Suts.  &  Regs.  1  30.958 
(December  4. 1992).  57  FR  58978  (December  14, 
1992):  Order  No.  497-E.  order  on  rehearing  and 
extending  sunset  date.  59  FR  243  (January  4,  1994), 
65  FERC  1 61,381  (December  23.  1993):  Order  No. 
497-F.  order  denying  rehearing  and  granting 
clarification.  59  FR  15336  (April  1,  1994).  66  FERC 
1 61,347  (March  24, 1994).  and  Order  No.  497-G. 
order  extending  sunset  date.  59  FR  32884  (June  27, 
1994).  m  FERC  Stats,  k  Regs.  1 30.996  (June  17. 
1994). 


[Docket  No.  RP94-229-004] 

Granite  State  Gas  Transmission,  Inc.; 
Notice  of  Filing  of  Refund  Report 

June  9,  1995. 

Take  notice  that  on  June  7. 1995, 
Granite  State  Gas  Transmission,  Inc. 
(Granite  State)  filed  a  report  of  refunds 
made  to  its  firm  and  intemiptible 
transportation  customers  in  compliance 
with  Article  III  of  the  Stipulation  and 
Agreement  settling  the  rate  proceeding 
in  Docket  No.  RP94-229-000  which  was 
approved  by  the  Commission  on  April 
13, 1995. 

Granite  State  further  states  that  it  filed 
revised  rates  on  April  25, 1995, 
reflecting  the  terms  of  the  rate 
settlement  for  effectiveness  on  May  1, 
1995.  According  to  Granite  State,  the 
motion  rates  in  the  proceeding  were 
made  effective  on  November  1, 1994 
and  accordingly,  the  refund  report 
covers  the  period  that  the  motion  rates 
were  effective  from  November  1,  1994 
through  April  30, 1995. 

Granite  State  also  states  that  copies  of 
the  refund  report  were  served  on  its 
transportation  customers  and  the 
regulatory  commissions  of  the  State  of 
Maine,  New  Hampshire  and 
Massachusetts. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  EXZ!  20426,  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.211).  All  such  protest  should  be 
filed  on  or  before  June  16,  1995.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  0.  Cashell, 
SScrefbry. 
[FR  Doc.  95-14597  Filed  6-14-95:  8:45  am] 

BH.1JNO  COOE  6717-41-M 


[Docket  No.  ER9&-869-000] 

K  N  Marketing,  Inc.;  Notice  of  issuance 
of  Order 

June  9.  1995. 

On  April  4. 1995,  K  N  Marketing,  Inc. 
(KNM)  submitted  for  filing  a  rate 
schedule  under  which  KNM  will  engage 
in  wholesale  electric  power  and  energy 
transactions  as  a  marketer.  KNM  also 
requested  waiver  of  various  Commission 
regulations.  In  particular,  KNM 
requested  that  the  Commission  grant 
blanket  approval  under  18  CFR  Part  34 
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of  all  future  issuances  of  securities  and 
assumptions  of  UabiUty  by  KNM. 

On  May  26, 1995,  pursuant  to 
delegated  authority,  the  Director, 
Division  of  Applications,  Office  of 
Electric  Power  Regulation,  granted 
requests  for  blanket  approval  under  Part 
34,  subject  to  the  following: 

Within  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  KNM  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
D.C.  20426,  in  accordance  with  Rules 
211  and  214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  and  385.214). 

Absent  a  request  for  hearing  within 
this  period,  KNM  is  authorized  to  issue 
securities  and  assume  obligations  or 
Uabilities  as  a  guarantor,  indorser, 
surety,  or  otherwise  in  respect  of  any 
seciuity  of  another  person;  provided 
that  such  issuance  or  assumption  is  for 
some  lawful  object  within  the  corporate 
purposes  of  the  applicant,  and 
compatible  with  the  pubUc  interest,  and 
is  reasonably  necessary  or  appropriate 
for  such  purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
pubUc  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  KNM's  issuances  of 
securities  or  assumptions  of  UabiUty. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  June  26, 
1995. 

Copies  of  the  full  text  of  the  order  are 
available  from  the  Commission's  PubUc 
Reference  Branch,  Room  3308,  941 
North  Capitol  Street  NE.,  Washington, 
D.C.  20426. 
Lois  D.  Cashell, 
Secretary. 

[FR  Doc.  95-14599  Filed  6-14-95;  8:45  am] 
MLUNQ  CODE  VTIT-OI-M 


[Docket  No.  RP9S-288-001] 

Pacific  Gas  Transmission  Company; 
Notice  of  Wittidrawai  of  Proposed 
Tariff  Sheets 

June  9, 1995. 

Take  notice  that  on  June  7, 1995, 
Pacific  Gas  Transmission  Company 
(PGT)  tendered  for  fiUng  a  Notice  of 
Withdrawal  of  certain  revised  tariff 
sheets  to  be  a  part  of  its  Fere  Gas  Tariff, 
First  Revised  Volume  No.  1-A. 

PGT  states  that  the  tariff  sheets  which 
it  is  withdrawing  were  submitted  to 
conform  the  Capacity  Release  provisions 


of  its  Transportation  General  Terms  and 
Conditions  to  the  capacity  release 
provisions  in  Order  No.  577.  PGT 
further  states  that  further  changes  in 
these  sheets  to  conform  with  Order  No. 
577-A  wdU  be  proposed  under  separate 
cover. 

PGT  further  states  it  has  served  a  copy 
of  this  filing  upon  all  interested  state 
regulatory  agencies  and  PGT's 
jurisdictionad  customers  as  well  as  the 
official  service  list  compiled  by  the 
Secretary  in  this  proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Section  385.211  of  the 
Commission's  rules  of  Practice  and 
Procedure.  All  such  protests  should  be 
filed  on  or  before  June  16.  1995.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  pubUc 
inspection  in  the  PubUc  Reference 
Room. 

Lois  D.  Cashell, 
Secretary. 

IFR  Doc.  95-14600  Filed  6-14-95;  8:45  am] 
BILUNO  CODE  6717-01-M 

[Docket  No.  CP94-31 9-002] 

TCP  Gathering  Company;  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

June  9, 1995. 

Take  notice  that  on  June  5, 1995,  TCP 
Gathering  Company  (TCP)  tendered  for 
filing  Original  Volume  No.  1  to  its  FERC 
Gas  Tariff  in  compUance  with  the 
Commission's  May  3,  1995  Letter  Order 
in  Docket  No.  CP94-319-000.  TCP 
requests  that  the  tendered  sheets  be 
accepted  for  fiUng  and  permitting  to 
become  effective  on  June  2, 1995. 

TCP  states  that  a  copy  of  its  filing  was 
served  on  all  parties  to  Docket  No. 
CP94-319-O00. 

Any  person  desiring  to  be  heard  or  to 
protest  said  fiUng  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  19  CFR  385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  June  19,  1995.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  actions 
to  be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 


must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  pubUc 
inspection  in  the  pubUc  reference  room. 
Lois  D.  Cashell, 
Secretary. 

[FR  Doc.  95-14601  Filed  6-14-95;  8:45  am) 
BILUNG  COOE  •717-01-M 

[Docket  No.  RP95-336-000] 

Texas  Eastern  Transmission 
Corporation;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

June  9, 1995. 

Take  notice  that  on  Jime  5,  1995, 
pursuant  to  and  in  compliance  with  the 
Commission's  Final  Rule  (Order  No. 
577-A)  issued  May  31, 1995  in  Docket 
No.  RM95-5  001,  Texas  Eastern 
Transmission  Corporation  (Texas 
Eastern)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Sixth  Revised  Volume 
No.  1 ,  the  following  tariff  sheets: 

Second  Revised  Sheet  No.  464 
Second  Revised  Sheet  No.  465 
Second  Revised  Sheet  No.  467 

Texas  Eastern  states  that  the  tariff 
sheets  submitted  herewith  reflect  the 
revisions  in  the  term  and  character  of 
capacity  releases  that  are  exempt  from 
advance  posting  and  bidding 
requirements. 

"Texas  Eastern  requests  waiver  of  the 
notice  requirement  of  Section  154.22  of 
the  Regulations  to  permit  the  tendered 
tariff  sheets  to  become  effective  on  July 
1, 1995,  which  is  the  date  Order  No. 
577-A  will  become  effective. 

Texas  Eastern  states  that  copies  of  the 
filing  were  served  on  firm  customers  of 
Texas  Eastern  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington, 
D.C.  20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  June  16, 1995.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  pubUc 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 
Secretary. 
IFR  Doc.  95-14602  Filed  6-14-95;  8:45  am) 

BIUJNO  COOr  C717-01-M 
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[Proiect  No.  11213-000] 

Thomas  Hohman;  Notice  of  Filing 

June  9.  1995. 

Please  take  notice  that  on  August  3, 
1992.  Mr.  Thomas  Hohman.  applicant, 
filed  with  the  Commission  a  videotape 
of  the  project  site  for  the  proposed 
Barberville  Hydroelectric  Project,  to  be 
located  on  Poestenkill  Creek  in 
Rennselaer  County  New  York.'  The  tape 
depicts  the  reaches  of  Poestenkill  Creek 
along  which  project  facilities  would  be 
located,  a  range  of  flows  over  the 
waterfall  and  the  surrounding 
landscape. 

The  videotape  is  available  for  viewing 
upon  request  by  contacting  the 
Commission's  Public  Reference  Room  in 
941  North  Capitol  Street,  NE., 
Washington,  DC  20426,  telephone  (202) 
20&-1371. 
Lois  D.  Casheil, 
Secretary. 
|FR  Doc.  95-14598  Filed  6-14-95;  8:45  am] 

aiLUNG  CODE  S717-01-M 

[Docket  No.  MG88-51-009] 

Transcontinental  Gas  Pipe  Line 
Corporation;  Notice  of  Filing 

June  9, 1995. 

Take  notice  that  on  June  5,  1995, 
Transcontinental  Gas  Pipe  Line 
Company  (Transco)  filed  a  revised  Code 
of  Conduct  pursuant  to  Order  Nos.  566 
et  seq.^  Transco  states  that  the  purpose 
of  the  filing  is  to  reflect  certain  changes 
in  accordance  with  the  Order  No.  566— 
A  and  the  Commission's  May  4.  1995, 
order  directing  Transco  to  revise  its 
standards  of  conduct  with  respect  to 
Standard  K,  to  be  codified  at  18  CFR 
161. 3(k).  71  FERC  161,140  (1995). 

Transco  states  that  copies  of  this  fifing 
have  been  mailed  to  all  parties  to  Docket 
No.  MG88-51. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC,  20426,  in  accordance  with  Rules 
211  or  214  of  the  Commission's  Rules  of 


'  The  videotape  was  submitted  as  part  of  the 
applicant's  response  to  staffs  March  6. 1992  request 
for  additional  information. 

>  Standards  of  Conduct  and  Reporting 
Requirements  for  Transportation  and  Affiliate 
Transactions,  Order  No.  566,  59  FR  32885  (June  27, 
1994),  in  FERC  Stats,  k  Regs.  1  30.997  (June  17. 
1994);  Order  No  566-A,  order  on  rehearing.  59  FR 
52896  (October  20,  1994).  69  FERC  1 61.044 
(October  14.  1994);  Order  No.  566-B.  order  on 
rehearing.  59  FR  65707  (December  21.  1994),  69 
FERC  161.334  (December  14.  1994);  appeal 
docketed  sub  nam.  Conoco.  Inc.  v.  FERC.  D.C.  Cir. 
No.  94-1745  (December  13,  1994). 


Practice  and  Procedure  (18  CFR  385.211 
or  385.214).  All  such  motions  to 
intervene  or  protest  should  be  filed  on 
or  before  Jime  26,  1995.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  pubUc 
inspection. 
Lois  D.  Casheil. 
Secretary. 

|FR  Doc.  95-14603  Filed  6-14-95;  8:45  am) 
BILLING  COOE  S717-«1-M 


[Docket  No.  GT95-1 1-000] 

Williams  Natural  Gas  Company;  Notice 
of  Distribution  of  Refunds 

June  9,  1995. 

Take  notice  that  on  December  14, 
1995,  Williams  Natural  Gas  Company 
(Williams)  submitted  worksheets 
reflecting  the  distribution  of  refunds 
paid  to  jurisdictional  sales  customers  on 
December  14, 1994.  Williams  states  that 
these  refunds  are  being  made  pursuant 
to  Commission's  order  in  Colorado 
Interstate  Gas  Company.  Docket  Nos. 
GP83-1 1-002  and  RI83-9-003  issued 
December  1,  1993. 

The  Commission  ordered  that  "any 
first  seller  that  collected  revenues  in 
excess  of  the  apphcable  maximum 
lawful  price  established  by  the  NGPA  as 
a  result  of  the  reimbursement  of  the 
Kansas  ad  valorem  taxes  for  sales  on  or 
after  June  28. 1988,  shall  refund  any 
such  excess  revenues  to  the  purchaser. 
*  *  *"  The  Interstate  pipelines  were 
then  required  to  make  lump-sum  cash 
payments  of  the  Kansas  ad  valorem  tax 
refunds  to  the  customers  who  were 
actually  overcharged.  Included  with 
Williams'  payments  is  interest  covering 
the  period  from  the  date  Williams 
received  the  refund  from  the  producer 
until  December  14, 1994. 

Wilhams  states  that  a  copy  of  this 
report  is  being  mailed  to  each  of 
Williams'  affected  jurisdictional  sales 
customers. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington. 
DC  20426,  in  accordance  with  Sections 
385.211  and  385.214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  Jxme  16. 
1995.  Protests  will  be  considered  by  the 


Commission  in  determining  the 

appropriate  action  to  be  taken,  but  will 

not  serve  to  make  protestants  parties  to 

the  proceeding.  Any  person  wishing  to 

become  a  party  must  file  a  motion  to 

intervene.  Copies  of  this  filing  are  on 

file  with  the  Commission  and  are 

available  for  public  inspection. 

Lois  D.  Casheil, 

Secretary. 

IFR  Doc.  95-14604  Filed  6-14-95;  8:45  ami 

BILUNQ  COOE  e717-01-M 


[Docket  No.  GT95-42-000] 

Williston  Basin  Interstate  Company; 
Notice  of  Filing 

June  9,  1995. 

Take  notice  that  on  June  7. 1995. 
Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin),  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff. 
Second  Revised  Volume  No.  1,  revised 
tariff  sheets. 

Williston  Basin  states  that  the  revised 
tariff  sheets  are  being  filed  to  update  its 
Master  Delivery  Point  List. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington. 
D.C.  20426.  in  accordance  with  Rules 
211  and  214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  and  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
June  16. 1995.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  the  proceeding  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  0.  Casheil, 
Secretory. 

IFR  Doc.  95-14605  Filed  6-14-95;  8:45  am] 
WLUNQ  COOE  e717-01-M 


Souttiwestem  Power  Administration 

Integrated  System 

agency:  Southwestern  Power 

Administration,  DOE. 

ACTION:  Notice  of  proposed  extension  of 

integrated  system  power  rates  and 

opportunities  for  public  review  and 

comment. 

summary:  The  Current  Integrated 
System  Rates  were  approved  by  the 
Federal  Energy  Regulatory  Commission 
JFERC)  on  September  18,  1991,  Docket 


No.  EF91-401 1-000  (56  FERC  161,398). 
These  rates  were  effective  October  1. 
1990,  through  September  30. 1994. 
Effective  October  1, 1994,  these  rates 
were  extended  on  an  interim  basis  by 
the  Deputy  Secretary  of  Energy,  for  one 
year  ending  September  30, 1995  (59  FR 
47860,  Sept.  19, 1994).  The 
Administrator,  Southwestern,  has 
prepared  Current  and  Revised  1995 
Power  Repayment  Studies  for  the 
Integrated  System  which  show  the  need 
for  a  minor  rate  adjustment  of 
$1,008,285  (1.07  percent  increase)  in 
annual  revenues.  In  accordance  with 
Southwestem's  rate  adjustment 
threshold,  dated  June  23. 1987,  the 
Administrator,  Southwestern,  may 
determine,  on  a  case  by  case  basis,  that 
for  a  revenue  decrease  or  increase  in  the 
magnitude  of  plus-or-minus  two 
percent,  defeiral  of  a  formal  rate  filing 
is  in  the  best  interest  of  the  Government. 
Also,  the  Deputy  Secretary  of  Energy 
has  the  authority  to  extend  rates, 
previously  confirmed  and  approved  by 
FERC,  on  an  interim  basis,  pursuant  to 
10  CFR  903.22(h)  and  903.23(a)(3).  In 
accordance  with  DOE  rate  extension 
authority  and  Southwestem's  rate 
adjustment  threshold,  the  Administrator 
is  proposing  that  the  rate  adjustment  be 
deferred  and  that  the  current  rates  be 
extended  for  a  one-year  period  effective 
through  September  30, 1996. 
DATES:  Written  comments  are  due  on  or 
before  Jime  30,  1995. 
ADDRESSES:  Written  comments  should 
be  submitted  to  the  Administrator, 
Southwestern  Power  Administration, 
U.S.  Department  of  Energy,  P.O.  Box 
1619,  Tulsa,  Oklahoma  74101. 
FOR  FURTHER  INFORMATION  CONTACT: 
George  C.  Grisaffe,  Assistant 
Administrator,  Office  of  Administration 
and  Rates.  Southwestern  Power 
Administration,  Department  of  Energy, 
P.O.  Box  1619,  Tulsa.  Oklahoma  74101, 
(918) 581-7419. 

SUPPt.EMENTARY  INFORMATION:  The  U.S. 
Department  of  Energy  was  created  by  an 
Act  of  the  U.S.  Congress,  Department  of 
Energy  Organization  Act,  P.L.  95-91, 
dated  August  4. 1977,  and 
Southwestem's  power  marketing 
activities  were  transferred  from  the 
Department  of  the  Interior  to  the 
Department  of  Energy,  effective  October 
1,  1977. 

Southwestem  markets  power  from  24 
multiple-purpose  reservoir  projects  with 
power  faciUties  constructed  and 
operated  by  the  U.S.  Army  Corps  of 
Engineers.  These  projects  are  located  in 
the  States  of  Arkansas,  Missouri, 
Oklahoma  and  Texas.  Southwestem's 
marketing  area  includes  these  states 
plus  Kansas  and  Louisiana.  Of  the  total. 


22  projects  comprise  an  Integrated 
System  and  are  interconnected  through 
Southwestem's  transmission  system  and 
exchange  agreements  with  other 
utilities.  The  other  two  projects  (Sam 
Raybum  and  Robert  Douglas  WilUs)  are 
not  interconnected  with  Southwestem's 
Integrated  System.  Instead,  their  power 
is  marketed  under  separate  contracts 
through  which  two  customers  purchase 
the  entire  power  output  of  each  of  the 
projects  at  the  dams. 

Following  Department  of  Energy 
Order  Number  RA  6120.2,  the 
Administrator,  Southwestem,  prepared 
a  1995  Current  Power  Repayment  Study 
(PRS)  using  existing  Integrated  System 
rate  schedules.  The  PRS  shows  the 
actual  status  of  repayment  through  FY 

1994  at  $319,846,125  on  a  toUl 
investment  of  $982,356,193.  The  FY 

1995  Revised  PRS  indicates  the  need  for 
an  increase  in  annual  revenues  of 
$1,008,285,  or  1.07  percent,  over  and 
above  the  present  annual  revenues. 

As  a  matter  of  practice,  Southwestem 
would  defer  an  indicated  rate 
adjustment  that  falls  within 
Southwestem's  plus-or-minus  two 
percent  rate  adjustment  threshold.  The 
threshold,  which  was  established  in 
1987.  was  developed  to  add  efficiency 
to  the  process  of  maintaining  adequate 
rates  and  is  consistent  with  cost 
recovery  criteria  within  DOE  Order 
Number  RA  6120.2  regarding  rate 
adjustment  plans.  The  Integrated 
System's  FY  1994  (last  year's)  PRS 
concluded  that  the  annual  revenues 
needed  to  be  increased  by  0.8  percent. 
At  that  time,  it  was  determined  prudent 
to  defer  the  increase  in  accordance  with 
the  established  threshold  and  extend  the 
rates  on  an  interim  basis  for  one  year. 
As  previously  cited,  the  FY  1995  (this 
year's)  PRS  indicates  that  revenues 
would  need  to  be  increased  by  1.07 
percent,  or  $1,008,285  per  year.  It  once 
again  seems  prudent  to  defer  a  rate 
adjustment  in  accordance  w^ith 
Southwestem's  rate  adjustment 
threshold  and  reevaluate  the  ability  of 
the  existing  rate  to  provide  sufficient 
revenues  to  satisfy  costs  projected  in  the 
FY  1996  (next  year's)  PRS. 

On  September  18,  1991,  the  current 
rate  schedules  for  the  Integrated  System 
were  confirmed  and  approved  by  the 
FERC  on  a  final  basis  for  a  period  that 
ended  on  September  30, 1994.  In 
accordance  with  10  CFR  903.22(h)  and 
903.23(a)(3),  the  Deputy  Secretary  may 
extend  existing  rates  on  an  interim  basis 
beyond  the  period  specified  by  the 
FERC.  On  September  19.  1994.  the 
Deputy  Secretary  approved  an  extension 
of  the  Integrated  System  power  rates  on 
an  interim  basis  for  the  period  October 
1.  1994,  through  September  30, 1995.  As 


a  result  of  the  benefits  obtained  by  a  rate 
adjustment  deferral  (reduced  Federal 
expense  and  rate  stability)  and  the 
Deputy  Secretary's  authority  to  extend  a 
previously  approved  rate, 
Southwestem's  Administrator  is 
proposing  to  again  extend  the  current 
Integrated  System  rate  schedules  for  the 
one-year  period  beginning  October  1 , 
1995,  and  extending  through  September 
30, 1996. 

Opportunity  is  presented  for 
customers  and  interested  parties  to 
receive  copies  of  the  study  data  for  the 
Integrated  System.  If  you  desire  a  copy 
of  the  Repayment  Study  Data  Package 
for  the  Integrated  System,  please  submit 
your  request  to:  Mr.  George  Grisaffe, 
Assistant  Administrator,  Office  of 
Administration  and  Rates,  P.O.  Box 
1619,  Tulsa,  OK  74101,  (918)  581-7419. 

Following  review  of  the  writtrai 
comments,  the  Administrator  will 
submit  the  rate  extension  proposal  for 
the  Integrated  System  to  the  Deputy 
Secretary  of  Energy  for  confirmation  and 
approval. 

Issued  in  Tulsa,  Oldahoma,  this  5th  day  of 
June  1995. 
Forrest  E.  Reeves, 
Acting  Administrator. 
(FR  Doc.  95-14709  Filed  6-14-95;  8:45  am] 
BILUNQ  COOE  MSO-OI-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[PF-626;  FRL-4855-41 

Pesticide  Tolerance  Petitions;  Riings, 
Amendments,  and  a  Withdrawal 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTKM:  Notice. 

SUMMARY:  This  notice  annoimces  initial 
filings,  amendments,  and  a  withdrawal 
of  pesticide  petitions  (PP)  and  food  and 
feed  additive  petitions  (FAP)  proposing 
the  estabUshment  of  regulations  for 
residues  of  certain  pesticide  chemicals 
in  or  on  various  agricultural 
commodities. 

ADDRESSES:  By  mail,  submit  written 
comments  to:  PubUc  Response  and 
Program  Resources  Branch.  Field 
Operations  Division  (7506C).  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  E)C  20460.  In  person,  bring 
comments  to:  Rm.  1132,  CM  #2, 1921 
Jefferson  Davis  Hwy.,  Arlington,  VA 
22202. 

Information  submitted  as  a  comment 
concerning  this  notice  may  be  claimed 
confidential  by  marking  any  part  or  all 
of  that  information  as  "Confidential 
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Business  Information"  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  pubUc  record. 
Information  not  marked  confidential 
may  be  disclosed  pubUcly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  pubUc 
inspection  Ln  Rm.  1132  at  the  address 
given  above,  from  8  a.m.  to  4:30  p.m.. 


Monday  through  Friday,  excluding  legal 
hohdays. 

Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to:  opp- 
docket@epamaiI.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCII  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  in  5.1 
file  format  or  ASCII  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  the  docket  number 
(PF-626;  FTIL  4955-4).  No  CBI  should  be 


submitted  through  e-mail.  Electronic 
comments  on  this  notice  may  be  filed 
onhne  at  many  Federal  Depository 
Libraries.  Additional  information  on 
electronic  submissions  can  be  found 
below  in  this  document. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Registration  Division  (7505C). 
Office  of  Pesticide  Programs. 
Environmental  Protection  Agency.  401 
M  St.,  SW..  Washington.  DC  20460.  In 
person,  contact  the  PM  named  in  each 
petition  at  the  following  office  location/ 
telephone  number: 


Product  Manager 

Office  locationrtelephone  number/e-mail 

Address 

Richard  Kekiwin  (PIWHO) 

Rm.    210.    CM    #2,    70S-305^596,    e-mail: 

keigwin.richard@epamail.epa.gov. 
Rm.    204.    CM    #2,    703-305-6100.    e-mail: 

larocca.george@epamail.epa.gov. 
Rm.  207.  CM  #2,  703-305-6386,  e-mail:  ed- 

wards.denrMs@epamail.epa.gov.. 
Rm.    227,    CM    #2,    703-305-6226,    e-mail: 

welch.corviie@epamail.epa.gov.. 
Rm.    247.    CM    #2.    703-305-7391.    e-mail: 

stone.james@epamail.epa.gov.. 
Rm.  237,  CM  #2,  703-305-6224,  e-mail:  mil- 

ler.joanne@epamail.epa.gov.. 
Rm.  241,  CM  #2,  703-305-6027.  e-mail:  tay- 

lor.rot)ert@epamail. epa.gov.. 
5th  Floor,  CS  #1 ,  703-308-8260.  e-mail:  hut- 

ton.phillip@epam£ul.epa.gov.. 

1921  Jefferson  Davis  Hwy., 

Do. 

Do. 

Do. 

Do 

Do. 

Do. 

2805  Jefferson  Davis  Hwy. 

Arlington.  VA. 

Georoe  LaRocca  (PH4-13) 

Dennis  Edwards.  Jr.  (PM-19)  ..„ 

Connie  Welch  (PM-21) 

- 

James  Stone  (Actino  PM-22) 

Joanne  Miller  (PM-23) 

Robert  Tavkx  IPM-2S)  

Ptiil  Hutton  (PM-90)  

Arlington.  VA. 

SUPPLEMENTARY  INFORMATION:  EPA  has 
received  pesticide  petitions  and  food/ 
feed  additive  petitions  as  follows 
proposing  the  amendment  of  regulations 
for  residues  of  certain  pesticide 
chemicals  in  or  on  various  agricultural 
commodities. 

Initial  Filings 

1.  PP  4F4391.  E.I.  DuPont  de  Nemours 
&  Co.,  Inc.,  Barley  Mill  Plaza,  Walker's 
Mill.  P.O.  Box  80083,  Wilmington.  DE 
19880-0038.  proposes  amending  40  CFR 
part  180  to  establish  tolerances  for  the 
herbicide  sodium  2-chloro-6-(4.6- 
dimethoxypyrimidin-2-ylthio)benzoate 
in  or  on  cotton,  undelinted  seed  at  0.02 
ppm.  The  proposed  method  for 
determining  residues  is  high-pressure 
liquid  chromatography.  (PM-22). 

2.  PP  5F4426.  Rhone-Poulenc  AG  Co.. 
P.O.  Box  12014.  2  T.W.  Alexander 
Drive,  Research  Triangle  Park,  NC 
27709.  proposes  amending  40  CFR  part 
180  by  establishing  tolerances  for 
fipronil  (5-amino-l-(2,6-dichloro-4- 
(trifluoromethyl)pheny  ll-4-l(  1  R.S)- 
(trifluoromethyl)sulfinyl)-lH-pyrazole- 
3-carbonitrile)  or  its  metabolites 
MB46136(5-amino-l-[2.6-dichloro-4- 
(trifluoromethyl)phenyll-4- 
((trifluoromethyl)sulfonyl]-lH-pyrazole- 
3-carbonitrile)  or  MB45950  (5-amino-l- 
(2,6-dichloro-4- 


(trilfuoromethyl)phenyl)-4- 
[(trifluoromethyl)thioJ-lH-pyrazole-3- 
caibonitrile)  in  or  on  com,  grain  at  0.02 
part  per  milUon  (ppm),  com,  fodder  at 
0.15  ppm,  and  com,  forage  at  0.15  ppm; 
poultry  eggs,  liver,  and  muscle  at  0.02 
ppm  and  skin/fat  at  0.03  ppm;  dairy 
cow  milk,  Uver,  kidney,  and  muscle  at 
0.02  ppm,  and  fat  at  0.08  ppm.  (PM-10) 

3.  PP  5F4480.  Miles,  Inc.,  8400 
Hawthom  Rd.,  P.O.  Box  4913,  Kansas 
City,  MO  64120-0013,  proposes 
amending  40  CFR  180.472  by 
estabUshing  a  regulation  permitting 
residues  of  imidacloprid  (l-[(chloro-3- 
pyridinyl)methyl-N-nitro-2- 
imidazolidinimine,  in  or  on  pecan,  nut 
at  0.05  ppm  and  citrus,  fruit  at  0.7  ppm. 
(PM-19) 

4.  PP  5F4483.  Troy  Biosciences.  Inc.. 
2620  North  37th  Drive,  Phoenix.  AZ 
85009,  proposes  amending  40  CFR  part 
180  by  estabUshing  a  regulation  to 
exempt  from  the  requirement  of  a 
tolerance  residues  of  the  insecticide 
Beauvaria  bassiana  ATCC  74040  in  or 
on  all  raw  agricultural  commodities. 
(PM-90) 

5.  PP  5F4485  FMC  Corp.,  1735  Market 
St.,  Philadelphia.  PA  19103,  proposes 
amending  40  CFR  180.442  by 
establishing  a  regulation  permitting 
residues  of  bifenthrin  ( 2 -methyl [1.1 '- 
biphenyll-3-yl)methyl-3-(2-chloro-3,3,3- 


trifluoro-1 -propenyl-2,2- 
dimethylcyclopropanecarboxylate)  in  or 
on  strawberries  at  3.0  ppm.  A  tolerance 
for  bifenthrin  on  strawberries  and  other 
agricultural  commodities  was  proposed 
in  a  previous  notice  that  appeared  in  the 
Federal  Register  of  November  19.  1986 
(51  FR  41828).  but  the  commodity 
strawberries  is  hereby  separated  fitim 
that  notice  and  placed  in  this  filing. 
(PM-13) 

6.  FAP  5H5714.  E.I.  du  Pont  de 
Nemours  &  Co..  Inc..  Agricultural 
Products,  Wihnington,  DE  29880-0038, 
proposes  amending  40  CFR  180.3575  by 
establishing  tolerances  for  the  combined 
residues  of  the  herbicide  hexazinone  (3- 
cyclohexyl-6-(dimethylamino)-l- 
methyl-1.3.5-triazine-2.4-(lH,3H)-dione) 
and  its  metabolites  calculated  as 
hexazinone  in  or  on  alfalfa  seed  at  2.0 
ppm.  The  proposed  analytical  method 
for  determining  residues  is  gas 
chromatography  with  nitrogen 
phosphorous  detection  (GC/NPD).  (PM- 
23) 

7.  FAP  5H5718.  Miles.  Inc..  8400 
Hawthom  Rd.,  P.O.  Box  4913,  Kansas 
City.  MO  64120-0013,  proposes 
amending  40  CFR  part  186  by 
establishing  a  regulation  permitting 
residues  of  imidacloprid  {l-[(chloro-3- 
pyridinyl)methyl-N-nitro-2- 
imidazolidinimine])  in  or  on  citrus. 


pulp,  dried  at  5.5  ppm;  and  citrus, 
molasses  at  4.8  ppm.  (PM-19) 

Amended  Filings 

8.  PP  2F4063.  EPA  gave  notice  in  the 
Federal  Register  of  March  11, 1992  (57 
FR  8659),  that  Ciba  Corp.  Protection, 
Ciba-Ceigy  Corp.,  P.O.  Box  18300, 
Greensboro,  NC  27419-8300,  had 
submitted  the  petition  to  amend  40  CFR 
180.408  by  establishing  tolerances  for 
combined  residues  of  &e  fungicide 
metalaxyl  [N-(2,6-dimethylphenyl)-N- 
(methoxyacetyl)  alanine  methyl  ester] 
and  its  metabolites  containing  the  2,6- 
dimethylaniline  moliety,  and  N-(2- 
hydroxymethyl-6-methyl)-N- 
(methoxyacetyl)-alanine  methylester, 
each  expressed  as  metalaxyl 
equivalents,  in  or  on  grass  forage  at  10.0 
ppm  and  grass  hay  at  20.0  ppm.  Ciba- 
Geigy  has  amended  the  petiton  to 
propose  tolerances  for  grass,  forage  at 
10.0  ppm  and  grass,  hay  at  25.0  ppm. 
(PM-21) 

9.  PP  2F4072.  EPA  gave  notice  in  the 
Federal  Register  of  June  10, 1992  (57  FR 
24645),  that  Ciba  Corp.  Protection,  Ciba- 
Geigy  Corp.,  P.O.  Box  18300, 
Greensboro,  NC  27419-8300,  had 
submitted  the  petition  to  amend  40  CFR 
180.408  by  estabUshing  tolerances  for 
combined  residues  of  the  fungicide 
metalaxyl  [N-(2.6-dimethylphenyl)-N- 
(methoxyacetyl)  alanine  methyl  ester) 
and  its  metabolites  containing  the  2,6- 
dimethylaniline  moUety,  and  N-(2- 
hydroxymethyl-6-methyl)-N- 
(methoxyacetyl)-alanine  methylester, 
each  expressed  as  metalaxyl 
equivalents,  in  or  on  Brassica  (cole) 
leafy  vegetables  crop  grouping  at  5.0 
ppm.  Ciba-Geigy  has  amended  the 
petition  to  propose  tolerances  for 
Brassica  (cole)  leafy  vegetables  group 
(except  broccoU,  cabbage.  cauUflower. 
Bmssels  sprouts,  and  mustard  greens)  at 
0.1  ppm.  Brussels  sprouts  at  2.0  ppm, 
cabbage  at  1.0  ppm.  cauUfiower  at  1.0 
ppm.  and  mustard  greens  at  5.0  ppm. 
(PM-21) 

10.  PP  2F4086.  EPA  gave  notice  in  the 
Federal  Register  of  June  10. 1992  (57  FR 
24645).  that  Ciba  Corp.  Protection.  Ciba- 
Geigy  Corp..  P.O.  Box  18300. 
Greensboro,  NC  27419-8300,  had 
submitted  the  petition  to  amend  40  CFR 
180.434  by  establishing  tolerances  for 
combined  residues  of  the  fungicide 
propiconazole  (l-((2-(2,4- 
dichlorophenyl)-4-propyl-l,3-dioxolan- 
2-yl)methyl)-lH-l,2,4-triazole)  and  its 
metabolites  determined  as  2,4- 
dichlorobenzoic  acid  and  expressed  as 
parent  compound  in  or  on  oat  grain  at 
0.1  ppm  and  oat  straw  at  1.0  ppm.  Qba- 
Geigy  has  amended  the  petition  to 
propose  tolerances  for  oat  grain  at  0.1 


ppm,  oat  straw  at  1 .0  ppm,  and  oat 
forage  at  10.0  ppm.  (PM-21) 

11.  PP  2F4105.  EPA  gave  notice  in  the 
Federal  Register  of  June  10, 1992  (57  FR 
24646),  that  Qba  Corp.  Protection.  Qba- 
Geigy  Corp..  P.O.  Box  18300. 
Greensboro,  NC  27419-8300.  had 
submitted  the  petition  to  amend  40  CFR 
180.408  by  estabUshing  tolerances  for 
combined  residues  of  the  fungicide 
metalaxyl  (N-(2,6-dimethylphenyl)-N- 
(methoxyacetyl)  alanine  methyl  ester) 
and  its  metaboUtes  containing  the  2,6- 
dimethylaniline  moliety,  and  N-(2- 
hydroxymethyl-6-methyl)-N- 
(methoxyacetyl)-alanine  methylester, 
each  expressed  as  metalaxyl 
equivalents,  in  or  on  nongrass  animal 
feed  forage  at  6.0  ppm  and  nongrass 
animal  feed  hay  at  20.0  ppm.  Ciba-Geigy 
has  amended  the  petition  to  propose 
tolerances  for  clover,  forage  at  1.0  ppm 
and  clover,  hay  at  2.5  ppm.  (PM-21) 

12.  PP  4F4337.  EPA  gave  notice  in  the 
Federal  Register  of  November  2,  1994 
(59  FR  54907),  that  Guslafson,  Inc.,  P.O. 
Box  660065.  Dallas.  TX  75266-0065.  had 
submitted  the  peititon  to  amend  40  CFR 
part  180  by  estabUshing  a  regulation  to 
permit  residues  of  imidacloprid.  1- 
[(chloro-3-pyridinyl)methyl)-N-nitro-2- 
imidazolidinimine.  and  its  metabolites 
(calculated  as  imidacloprid),  in  or  on 
wheat,  forage  at  7.0  ppm,  wheat,  straw 
at  0.3  ppm,  wheat,  grain  at  0.1  ppm, 
barley,  forage  at  1.2  ppm,  barley,  straw 
at  0.2  ppm,  barley,  grain  at  0.1  ppm. 
sorghum,  forage  at  0.2  ppm.  sorghum, 
straw  at  0.1  ppm,  sorghum,  grain  at  0.1 
ppm,  beets,  sugar  (roots)  at  0.1  ppm,  and 
beets,  sugar  (tops)  at  0.1  ppm.  Gustafson 
has  amended  the  petition  to  request  a 
feed  additive  tolerance  of  0.5  ppm  for 
beets,  sugar,  molasses.  (PM-19) 

13.  PP  6F3454.  FMC  Corp.,  1735 
Market  St.,  Philadelphia,  PA  19103, 
proposes  amending  40  CFR  part  180  by 
estabUshing  a  regulation  permitting 
residues  of  bifenthrin  (2-methyl(l,l'- 
biphenyl)-3-yl)methyl-3-(2-chloro-3,3,3- 
trifluoro-l-propenyl-2,2- 
dimethylcyclopropanecarboxylate)  in  or 
on  various  agricultural  commodities; 
among  those  was  strawberries  with  a 
proposed  tolerance  of  3.0  ppm.  PP 
5F4485  appearing  elsewhere  in  this 
document  imder  "initial  filings" 
separates  strawberries  from  PP  6F3454. 
(PM-13) 

14.  PP  9F3818.  EPA  gave  notice  in  the 
Federal  Register  of  January  9, 1990  (55 
FR  779),  that  Mobay  Corp.,  P.O.  Box 
4913,  Hawthom  Rd.,  Kansas  Qty,  MO 
64120-0013.  had  submitted  the  petition 
to  amend  40  CFR  part  180  by 
estabishing  a  regulation  to  permit 
residues  of  the  fungicide  tebuconazole, 
alpha-(2-(4-(chlorophenyl)ethyl)-alpha- 
(l,l-dimethylethyl)-lH-l,2,4-triazole-l- 


ethanol,  in  or  on  various  agricultural 
commodities.  The  company  has 
changed  names,  now  Bayer  Corp.  (with 
the  same  address),  and  the  petition  has 
been  amended  to  propose  amending  40 
CFR  part  180  by  establishing  tolerances 
for  the  fungicide  tebuconazole  in  or  on 
-the  following  raw  agricultural 
commodities:  Barley,  grain  at  0.05  ppm. 
barley,  forage  at  0.10  ppm,  barely,  hay 
at  0.10  ppm,  barley,  straw  at  0.10  ppm; 
oat,  grain  at  0.05  ppm,  oat,  forage  at  0.10 
ppm,  oat,  hay  at  0.10  ppm,  oat,  straw  at 
0.10  ppm;  wheat,  grain  at  0.05  ppm, 
wheat,  forage  at  0.10  ppm,  wheat,  hay 
at  0.10  ppm,  and  wheat  straw  at  0.10 
ppm.  The  proposed  analytical  method 
for  determining  residues  is  high- 
performance  liquid  chromatography. 
(PM-21) 

Withrawn  Petition 

15.  PP  2F2746.  DuPont  Agricultural 
Products,  WaUcer's  MiU,  Barley  Mill 
Plaza.  P.O.  Box  80038,  Wihnington,  DE 
19880-0038,  has  requested  that  the 
petition  be  withdrawn  without 
prejudice  to  future  filing  since  DuPont 
plans  to  generate  data  on  both  soybean 
and  peanut  forages  for  tolerances 
proposed  for  esfenvalerate  imder  PP 
4F4329  (59  FR  35719,  July  13, 1994). 
(PM-13) 

A  record  has  been  estabUshed  for  this 
notice  doounent  under  docket  number 
[PF-626;  FRL  4955-4)  (including  any 
comments  and  data  submitted 
electronically  as  described  below).  A 
pubUc  version  of  this  record,  including 
printed,  paper  versions  of  electronic 
conunents,  which  does  not  include  any 
information  claimed  as  CBI,  is  available 
for  inspection  from  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  excluding  legal 
hoUdays.  The  pubUc  record  is  located  in 
Rm.  1132  of  the  PubUc  Response  and 
Program  Resources  Branch.  Field 
Operations  Division  (7506C).  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency.  Crystal  Mall  #2, 
1921  Jefferson  Davis  Highway, 
Arlington,  VA. 

Electronic  conmients  can  be  sent 
directly  to  EPA  at: 

opp-Docket@ef)araail. epa.gov. 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this 
rulemaking,  as  well  as  the  pubUc 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly,  EPA  will 
transfer  all  comments  received 
electronically  into  printed,  paper  form 
as  they  are  received  and  will  place  the 
paper  copies  in  the  official  rulemaking 
record  which  will  also  include  all 
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comments  submitted  directly  in  writing. 
The  official  rulemaking  record  is  the 
paper  record  maintained  at  the  address 
in  "ADDRESSES"  at  the  beginning  of 
this  document. 

List  of  Subjects 

Environmental  protection, 
Agricultural  commodities.  Food 
additives,  Feed  additives,  Pesticides  and 
pests.  Reporting  and  recordkeeping 

Authority:  7  U.S.C.  136a. 

Dated:  June  8,  1995. 

Stephen  L.  Johnson, 

Director.  Registration  Division,  Office  of 
Pesticide  Programs. 

(PR  Doc.  95-14798  Filed  6-13-95;  12:27  pml 

HLUNO  COOE  SSOO-SO-F 


FEDERAL  MARITIME  COMMISSION 

Security  for  the  Protection  of  the 
Public;  Financial  Responsibility  To 
Meet  Liability  Incurred  for  Death  or 
Injury  to  Passengers  or  Other  Persons 
on  Voyages;  Notice  of  Issuance  of 
Certificate  (Casualty) 

Notice  is  hereby  given  that  the 
following  have  been  issued  a  Certificate 
of  Financial  ResponsibiHty  to  Meet 
Uabihty  Incurred  for  Death  or  Injury  to 
Passengers  or  Other  Persons  on  Voyages 
pursuant  to  the  provisions  of  Section  2. 
PubHc  Uw  89-777  (46  U.S.C.  817(d)) 
and  the  Federal  Maritime  Commission's 
implementing  regulations  at  46  CFR  part 
540,  as  amended: 
Cunard  Line  Limited  and  Partredereit 

Norske  Cruise,  555  Fifth  Avenue,  New 

York.  NY  10017-2453 
Vessels:  SEA  GODDESS  I  and  SEA 

GODDESS  II 

Dated:  June  12.  1995. 
Joseph  C.  Polking, 
Secretory. 

[FR  Doc.  95-14679  Filed  6-14-95;  8:45  am) 
BH.LINQ  COOE  C730-01-M 


Ocean  Freight  Forwarder  License; 
Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission 
applications  for  licenses  as  ocean  freight 
forwarders  pursuant  to  section  19  of  the 
Shipping  Act  of  1984  (46  U.S.C.  app. 
1718  and  46  CFR  510). 

Persons  knowing  of  any  reason  why 
any  of  the  following  applicants  should 
not  receive  a  license  are  requested  to 
contact  the  Office  of  Freight  Forwarders, 
Federal  Maritime  Commission, 
Washington,  DC  20573. 


Megatrans  International,  Inc.,  5115  Rio  Vista 
Avenue,  Tampa,  FL  33634.  Officers: 
William  J.  Donovan,  President,  Julie 
Donovan,  Vice  President 

Earth  Customs,  Inc.  d/b/a  Earth  Cargo.  9920 
La  Cienega  Blvd..  Suite  816,  Inglewood.  CA 
90301,  Officers:  Karen  L.  West.  President. 
Vice  President.  Louise  Marie  West. 
Director 

Cargo  Forwarders  International  Corp.,  101- 
111  NE.  23rd  Street,  Miami,  FL  33137, 
Officers:  Wilfred  Agusti,  President,  Rosa 
Benitez,  Secretary 

Air  Cargo  Centralam.  Inc..  8001  BW.  157th 
Court.  Miami.  FL  33193,  Officer:  Arelys  E. 
Crespo,  President 

Ideal  Consolidators,  Ltd.,  5230  Pacific 
Concourse.  Suite  105,  Los  Angeles,  CA 
90045,  Officer:  Alfred  Yau,  President 

Coldwell  Banker  Moving  Services,  Inc.. 
27271  Las  Ramblas.  Mission  Viego.  CA 
92691.  Officers:  Stephen  C.  Roney, 
President.  Leonard  P.  Troutner,  Exec.  Vice 
President 

Dated:  June  12,  1995. 
By  the  Federal  Maritime  Commission. 

Joseph  C.  Polking, 

Secretary. 

IFR  Doc.  95-14680  Filed  6-14-95:  8:45  am] 

aiLUNQ  COOE  6730-01-M 


FEDERAL  RESERVE  SYSTEM 

Deposit  Guaranty  Arkansas  Corp.; 
Fonnatlon  of,  Acquisition  by,  or 
Merger  of  Bank  Holding  Companies 

The  company  listed  in  this  notice  has 
applied  for  the  Board's  approval  under 
section  3  of  the  Bank  Holding  Company 
Act  (12  U.S.C.  1842)  and  §  225.14  of  the 
Board's  Regulation  Y  (12  CFH  225.14)  to 
become  a  bank  holding  company  or  to 
acquire  a  bank  or  bank  holding 
company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  lB42(c)). 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that 
application  or  to  the  offices  of  the  Board 
of  Governors.  Any  comment  on  an 
application  that  requests  a  hearing  must 
include  a  statement  of  why  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute  and 
summarizing  the  evidence  that  would 
be  presented  at  a  hearing. 

Comments  regarding  this  application 
must  be  received  not  later  than  July  10, 
1995. 


A.  Federal  Reserve  Bank  of  Atlanta 

(Zane  R.  Kelley,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303: 

1.  Deposit  Guaranty  Arkansas  Corp., 
Fort  Smith,  Arkansas;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of 
Merchants  National  Bank,  Fort  Smith, 
Arkansas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  June  9, 1995. 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  95-14646  Filed  6-14-95;  8:45  am] 
BILUNQ  COOE  6210-01-F 


Lincoln  Bancorp;  Formation  of, 
Acquisition  by,  or  Merger  of  Bank 
Holding  Companies;  and  Acquisition 
of  Nonbanking  Company 

The  company  Usted  in  this  notice  has 
applied  under  §  225.14  of  the  Board's 
Regulation  Y  (12  CFR  225.14)  for  the 
Board's  approval  under  section  3  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1842)  to  become  a  bank  holding 
company  or  to  acquire  voting  seciirities 
of  a  bank  or  bank  holding  company.  The 
listed  company  has  also  applied  under 
§  225.23(a)(2)  of  Regulation  Y  (12  CFR 
225.23(a)(2))  for  the  Board's  approval 
imder  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  Usted  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies,  or  to  engage  in  such 
an  activity.  Unless  otherwise  noted, 
these  activities  v«ll  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  On^e  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  ujifair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing. 


identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regaroing  the  appUcation 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  July  10,  1995. 

A.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Lincoln  Bancorp,  Reinbeck,  Iowa; 
to  acquire  100  percent  of  the  voting 
shares  Garwin  Bancorporation,  Garvnn, 
Iowa,  and  thereby  indirectly  acquire 
Farmers  Saving  Bank,  Garwin,  Iowa. 

In  connection  with  this  appUcation, 
Lincoln  Bancorp  has  also  appUed  to 
acquire  the  insurance  business  that  is 
conducted  directly  at  Garwin 
BancorporaUon  and  engage  in  the  sale  of 
insurance  in  a  town  of  less  than  5,000 
in  population  pursuant  to  § 
225.25(b)(8)(in)  of  the  Board's 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  June  9, 1995. 
Jennifer  J.  Johnson, 
Depu  ty  Secretary  of  the  Board. 
[FR  Doc.  95-14648  Filed  6-14-95;  8:45  am) 
BILUNO  CODE  IMO-OI-F 


Clinton  J.  Theiiot;  Change  In  Bank 
Control  Notice 

Acquisition  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificant  Usted  below  has 
appUed  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  notices  are  set 
forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notice  is  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  notice  has  been 
accepted  for  processing,  it  will  also  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  to  the  Reserve  Bank  indicated 
for  the  notice  or  to  the  offices  of  the 
Board  of  Governors.  Comments  must  be 
received  not  later  than  Jime  29, 1995. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303: 

1.  Clinton  J.  Theriot,  Chauvin, 
Louisiana;  to  acquire  an  additional  19.6 
percent,  for  a  total  of  34.8  percent,  of  the 


voting  shares  of  Lafourche  Bancshares, 
Inc.,  Larose,  Louisiana,  and  thereby 
indirectly  acquire  South  Lafourche  Bank 
&  Trust  Company,  Larose,  Louisiana. 

Board  of  Governors  of  the  Federal  Reserve 
System,  June  9, 1995. 
Jennifer  J.  Johnson, 
Depu  ty  Secretary  of  the  Board. 
[FR  Doc.  95-14647  Filed  6-14-95;  8:45  am] 
BtLUNG  CODE  621(M)1-.F 


FEDERAL  TRADE  COMMISSION 
[Docket  No.  C-3581] 

Gateway  Educational  Products,  Ltd.,  et 
al.;  Prohibited  Trade  Practices,  and 
Affirmative  Corrective  Actions 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Consent  order. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  prohibits,  among  other  things,  a 
CaUfomia-based  corporation  and  two 
officers  from  making  reading  and 
comprehension  claims  for  their 
"Hooked  on  Phonics"  reading  program 
or  any  other  educational  program  or 
product  without  possessing  and  relying 
upon  competent  and  reliable 
substantiating  evidence.  In  addition,  it 
prohibits  them  from  representing  that 
any  endorsement  represents  the  typical 
or  ordinary  experience  of  consimiers 
with  any  educational  program  or 
product  without  possessing  and  relying 
upon  competent  and  reUable 
substantiating  evidence. 
DATES:  Complaint  and  Order  issued  June 
1, 1995.1. 

FOR  FURTHER  INFORMATION  CONTACT. 
FTC/S-4002,  Division  of  Advertising 
Practices,  Washington,  DC  20580.  (202) 
326-3131. 

SUPPLEMENTARY  INFORMATION:  On 
Monday,  December  19, 1994,  there  was 
pubUshed  in  the  Federal  Register,  59  FR 
65361,  a  propMjsed  consent  agreement 
with  analysis  In  the  Matter  of  Gateway 
Educational  Products,  Ltd.,  et  al.,  for  the 
purpose  of  soUdting  pubUc  comment. 
Interested  parties  were  given  sixty  (60) 
days  in  which  to  submit  comments, 
suggestions  or  objections  regarding  the 
proposed  form  of  the  order. 

Comments  were  filed  and  considered 
by  the  Commission.  The  Commission 
has  ordered  the  issuance  of  the 
complaint  in  the  form  contemplated  by 


the  agreement,  made  its  jurisdictional 
findings  and  entered  an  order  to  cease 
and  desist,  as  set  forth  in  the  proposed 
consent  agreement,  in  disposition  of  this 
proceeding. 

(Sec.  6,  38  StaL  721;  15  U.S.C  46.  Literprets 

or  applies  sec.  5,  38  Stat.  719,  as  amended; 

15  U.S.C.  45) 

Ben|amin  L  Berman, 

Acting  Secretary. 

[FR  Doc.  95-14691  Filed  6-14-^5;  8:45  am) 

BIUJNQCODE  (TSO-OI-M 


[Docket  No.  C-3580] 

Montedison  S.p.A.,  et  al.;  Prohibited 
Trade  Practices,  and  Affirmative 
Corrective  Actions 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Consent  order. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  requires,  among  other  things,  the 
Royal  Dutch  Petroleum  Company  and 
the  Shell  Group  of  Companies  to  divest 
all  of  SheU  Oil's  polypropylene  assets  to 
Union  Carbide  Corporation,  or  to 
another  Commission  approved  acquirer, 
within  six  months,  requires 
Montedision  to  relinquish  revenues 
imder  the  profit  sharing  agreement  from 
future  U.S.  licenses  by  Mitsui 
Petrochemical  Industries  Ltd.,  and 
requires  the  respondents,  for  ten  years, 
to  obtain  Commission  approval  before 
acquiring  any  interest  in  such  a 
company  or  before  entering  into  similar 
agreements. 

DATES:  Complaint  and  Order  issued  May 
25,  1995.1 

FOR  FURTHER  INFORMATKJN  CONTACT: 
Howard  Morse  or  Rhett  Krulla,  FTC/S- 
3627.  Washington,  DC  20580.  (202)  326- 
2949  or  326-2608. 

SUPPt£MENTARY  INFORMATION:  On  Friday, 
January  27, 1995,  there  was  pubUshed 
in  the  Federal  Register,  60  FR  5414,  a 
proposed  consent  agreement  Mdth 
analysis  In  the  matter  of  Montedison 
S.p.A.,  et  al.,  for  the  purpose  of 
soUdting  pubUc  comment.  Interested 
parties  were  given  sixty  (60)  days  in 
which  to  submit  comments,  suggestions 
or  objections  regarding  the  proposed 
form  of  the  order. 

No  comments  having  been  received, 
the  Commission  has  ordered  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 


■  Copies  of  the  CompUint  and  the  Decision  and 
Order  are  available  from  the  Commission's  Public 
Reference  Branch,  H-130.  6th  Street  *  Pennsylvania 
Avenue  NW..  Washington.  IX  20S80. 


<  Copies  of  the  Complaint  and  the  Decision  and 
Order  are  available  from  the  Commission's  Public 
Reference  Branch.  H-130.  6th  Street  &  Permsylvania 
Avenue.  NW..  Washington.  DC  20580. 
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its  jurisdictional  findings  and  entered 
an  order  to  divest,  as  set  forth  in  the 
proposed  consent  agreement,  in 
disposition  of  this  proceeding. 

(Sec.  6,  38  Stat.  721: 15  U.S.C  46.  Interpret 

or  apply  sec.  5,  38  Stat.  719.  as  amended;  sec. 

7,  38  Stat  731,  as  amended;  15  U.S.C.  45.  18) 

Benjamin  I.  Berman, 

Acting  Secretary. 

[FR  Doc.  95-14692  Filed  6-14-95;  8:45  am] 

BILUNO  COOE  67SO-01-M 


[File  No.  951  0056] 

The  Scotts  Co.;  Proposed  Consent 
Agreement  With  Analysis  to  Aid  Public 
Comment 

agency:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting  ' 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  require, 
among  other  things,  Scotts,  an  Ohio- 
based  corporation,  to  divest  its  Peters 
Consumer  Water  Soluble  Fertilizer 
Business  and  related  assets  to  Alljack  & 
Company  or  another  Commission- 
approved  buyer  by  no  later  than 
December  31, 1995.  If  the  divestiture  is 
not  completed  on  time,  the  consent 
agreement  would  permit  the 
Commission  to  appoint  a  trustee  to 
complete  the  transaction.  In  addition, 
the  consent  agreement  would  require 
the  respondent  to  obtain  Commission 
approval,  for  a  period  of  ten  years, 
before  acquiring  any  consumer  water 
soluble  fertilizer  business  in  the  United 
States. 

DATES:  Comments  must  be  received  on 
or  before  [Insert  date  60  days  after 
Federal  Register  publication  date). 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
Room  159,  6th  Street  and  Pennsylvar^ia 
Avenue  NW.,  Washington,  DC  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
Howard  Morse  or  Robert  Cook,  FTC/S- 
3627,  Washington,  DC  20580,  (202)  326- 
2949  or  326-2771. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721, 15  U.S.C. 
46  and  §  2.34  of  the  Commission's  rules 
of  practice  (16  CFR  2.34),  notice  is 
hereby  given  that  the  following  consent 
agreement  containing  a  consent  order  to 
cease  and  desist,  having  been  filed  with 
and  accepted,  subject  to  final  approval, 
by  the  Commission,  has  been  placed  on 
the  public  record  for  a  period  of  sixty 
(60)  days.  PubUc  comment  is  invited. 


Such  comments  or  views  will  be 
considered  by  the  Commission  and  will 
be  available  for  inspection  and  copying 
at  its  principal  office  in  accordance  with 
§4.9(b)(6)(ii)  of  the  Commission's  rules 
of  practice  (16  CFR  4.9(b)(6)(ii)). 

Agreement  Qmtaining  Consent  Order 

In  the  matter  of  The  Scotts  Company,  a 
corporation. 

The  Federal  Trade  Commission 
("Commission")  having  initiated  an 
investigation  of  the  proposed 
acquisition  by  the  Scotfc  Company 
("Scotts")  of  Stem's  Miracle-Gro 
Products,  Inc.  ("Miracle-Gro"),  and  it 
now  appearing  that  Scotts,  hereinafter 
sometimes  referred  to  as  "proposed 
respondent,"  is  wilUng  to  enter  into  an 
agreement  containing  an  order  to  divest 
certain  assets  and'to  cease  and  desist 
from  making  certain  acquisitions,  and 
providing  for  other  relief: 

It  is  hereby  agreed  by  and  between 
proposed  respondent,  by  its  duly 
authorized  officers  and  attorney,  and 
counsel  for  the  Commission  that: 

1.  Proposed  respondent  Scotts  is  a 
corporation  organized,  existing  and 
doing  business  under  and  by  virtue  of 
the  laws  of  the  State  of  Ohio,  with  its 
office  and  principle  place  of  business 
located  at  14111  Scottslawn  Road. 
Marysville,  Ohio  43041. 

2.  Proposed  respondent  admits  all  the 
jurisdictional  facts  set  forth  in  the  draft 
of  complaint. 

3.  Proposed  respondent  waives: 

a.  Any  further  procedural  steps; 

b.  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

c.  All  rights  to  seek  judicial  review  or 
otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement;  and 

d.  Any  claim  under  the  Ecual  Access 
to  Justice  Act. 

4.  This  agreement  shall  not  become 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission  it,  together  with  the  draft  of 
complaint  contemplated  thereby,  will  be 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days  and  information  in 
respect  thereto  publicly  released.  The 
Commission  thereafter  may  either 
withdraw  its  acceptance  of  this 
agreement  and  so  notify  the  proposed 
respondent,  in  which  event  it  will  take 
such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 


5.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  proposed  respondent 
that  the  law  has  been  violated  as  alleged 
in  the  draft  of  complaint,  or  that  the 
facts  as  alleged  in  the  draft  complaint, 
other  than  jurisdictional  facts,  are  true. 

6.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  §  2.34  of  the 
Commission's  rules,  the  Commission 
may,  without  further  notice  to  the 
proposed  respondent,  (1)  issue  its 
complaint  corresponding  in  form  and 
substance  with  the  draft  of  complaint 
and  its  decision  containing  the 
following  order  to  divest  and  to  cease 
and  desist  in  disposition  of  the 
proceeding  and  (2)  make  information 
public  with  respect  thereto.  When  so 
entered,  the  order  to  cease  and  desist 
shall  have  the  same  force  and  effect  and 
may  be  altered,  modified  or  set  aside  in 
the  same  manner  and  within  the  same 
time  provided  by  statute  for  other 
orders.  The  order  shall  become  final 
upon  service.  Delivery  by  the  U.S. 
Postal  Service  of  the  complaint  and 
decision  containing  the  agreed-to  order 
to  proposed  respondent's  address  as 
stated  in  this  agreement  shall  constitute 
service.  Proposed  respondent  waives 
any  right  it  may  have  to  any  other 
manner  of  service.  The  complaint  may 
be  used  in  construing  the  terms  of  the 
order,  and  no  agreement,  understanding, 
representation,  or  interpretation  not 
contained  in  the  order  or  the  agreement 
may  be  used  to  vary  or  contradict  the 
terms  of  the  order. 

7.  Proposed  respondent  has  read  the 
proposed  complaint  and  order 
contemplated  hereby.  Proposed 
respondent  understands  that  once  the 
order  has  been  issued,  it  will  be 
required  to  file  one  or  more  compliance 
reports  showing  that  it  has  fully 
complied  with  the  order.  Proposed 
respondent  further  understands  that  it 
may  be  liable  for  civil  penalties  in  the 
amount  provided  by  law  for  each 
violation  of  the  order  after  it  becomes 
final. 

Order 


It  is  ordered  that,  as  used  in  this 
order,  the  following  definitions  shall 
apply: 

A.  "Respondent"  or  "Scotts    means 
the  Scotts  Company,  its  directors, 
officers,  employees,  agents  and 
representatives,  predecessors, 
successors  and  assigns,  its  subsidiaries, 
divisions,  groups  and  affiliates 
controlled  by  the  Scotts  Company,  and 
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the  respective  directors,  officers, 
employees,  agents,  representatives, 
successors  and  assigns  of  each. 

B.  "Miracle-Gro"  means  Stem's 
Miracle-Gro  Products,  Inc.,  its 
predecessors,  successors  and  assigns,  its 
subsidiaries,  divisions,  groups  and 
affiUates  controlled  by  Stem's  Miracle- 
Gro  Products,  Inc. 

C.  "Alljack"  means  Alljack  & 
Company  and  Celex  Corporation,  their 
predecessors,  successors  and  assigns, 
subsidiaries,  divisions,  groups,  and 
affiliates. 

D.  "Commission"  means  the  Federal 
Trade  Commission. 

E.  The  term  "Water  Soluble 
Fertilizer"  means  fertilizer  that  is  sold 
as  a  powder,  composed  principally  of 
nitrt^n,  phosphorous  and  potash,  to  be 
dissolved  in  water  prior  to  application 
for  use  principally  on  houseplants, 
gardens,  shrubs  and  flowers. 

F.  The  term  "Consumer  Water  Soluble 
Fertilizer"  means  Water  Soluble 
Fertilizer  packaged  for  sale  in  containers 
of  less  than  20  pounds. 

G.  The  term  "Peters  Consumer  Water 
Soluble  Fertilizer"  means  Consumer 
Water  Soluble  Fertilizer  sold  under  the 
Peters  brand  name. 

H.  The  term  "Peters  Consumer  Water 
Soluble  Fertilizer  Business"  means  all 
assets,  properties,  business  and 
goodwill,  tangible  and  intangible, 
relating  to  the  manufacture  or  sale  of 
Peters  Consumer  Water  Soluble 
Fertilizer  in  the  United  States, 
including,  without  limitation,  the 
follovsring: 

1.  All  Peters  trademarks; 

2.  Inventory; 

3.  The  right  to  use  the  same  packaging 
and  trade  dress  that  Peters  has  used  for 
Consumer  Water  Soluble  Fertilizer, 
provided  that  the  right  to  use  the  Scotts 
trademark  is  limited  to  the  right  to  sell 
existing  inventory; 

4.  All  customer  lists,  distribution 
agreements,  vendor  lists,  catalogs,  sales 
promotion  literature,  advertising 
materials,  research  materials,  technical 
information,  inventions,  trade  secrets, 
intellectual  property,  patents, 
technology,  know-how  (including,  but 
not  limited  to  manufacturing  know- 
how),  specifications,  designs,  drawings, 
processes,  quality  control  data,  and 
formulas; 

5.  All  rights,  titles  and  interests  in  and 
to  the  contracts  entered  into  in  the 
ordinary  course  of  business  with 
customers  (together  with  associated  bid 
and  performance  bonds),  suppliers, 
sales  representatives,  distributors, 
agents,  personal  property  lessors, 
personal  property  lessees,  licensors, 
licensees,  consignors  and  consignees; 


6.  All  rights  under  warranties  and 
guarantees,  express  or  implied; 

7.  All  books,  records,  and  files;  and 

8.  All  items  of  prepaid  expense. 
The  term  "Peters  Consumer  Water 

Soluble  Fertilizer  Business"  does  not 
include  accounts  receivable,  the  Peters 
production  facilities  located  at 
Allentown,  Pennsylvania,  the  use  of 
intangible  assets  (including  the  use  of 
the  Peters  trademarks  on  Water  Soluble 
FertiUzer  in  containers  of  20  pounds  or 
more)  for  the  production  or  sale  of 
agricultural  or  commercial  products,  or 
the  use  of  the  Peters  trademarks  on 
potting  soil,  perlite,  or  vermiculite. 

I.  The  term  "Peters  Business"  means 
all  assets,  properties,  business  and 
goodwill,  tangible  and  intangible, 
relating  to  the  manufacture  or  sale  of  all 
products  that  Scotts  has  sold  under  the 
Peters  trademarks  during  the  five  (5) 
years  preceding  the  date  on  which  this 
agreement  is  accepted  by  the 
Commission,  including,  without 
limitation,  the  AllentowTi,  Pennsylvania 
plant  where  Peters  products  are 
manufactiued  and  including,  without 
limitation,  the  follovsring: 

1.  The  Peters  Consumer  Water  Soluble 
Fertilizer  Business; 

2.  All  machinery,  fixtures,  equipment, 
vehicles,  transportation  facilities, 
fiuniture,  tools  and  other  tangible 
personal  property; 

3.  All  customer  lists,  vendor  lists, 
catalogs,  sales  promotion  hterature, 
advertising  materials,  research 
materials,  technical  information, 
management  information  systems, 
software,  inventions,  trade  secrets, 
intellectual  property,  patents, 
technology,  know-how,  specifications, 
designs,  drawings,  processes,  quality 
control  data,  and  assets  relating  to 
research  and  development; 

4.  Inventory  and  storage  capacity; 

5.  All  rights,  titles  and  interests  in  and 
to  owned  or  leased  real  property, 
together  with  appvirtenances,  licenses 
and  permits; 

6.  All  rights,  titles  and  interests  in  and 
to  the  contracts  entered  into  in  the 
ordinary  course  of  business  with 
customers  (together  with  associated  bid 
and  performance  bonds),  supphers, 
sales  representatives,  distributors, 
agents,  personal  property  lessors, 
personal  property  lessees,  licensors, 
licensees,  consignors  and  consignees; 

7.  All  rights  under  warranties  and 
guarantees,  express  or  implied; 

8.  All  books,  records,  and  files;  and 

9.  All  items  of  prepaid  expense. 

// 

It  is  further  ordered  that: 
A.  Scotts  shall  divest,  through  sale  or 
exclusive  perpetual  license,  absolutely 


and  in  good  faith,  no  later  than 
December  31, 1995,  the  Peters 
Consumer  Water  Soluble  Fertilizer 
Business  as  an  ongoing  business  and 
shall  also,  at  the  time  of  such 
divestiture,  divest  such  additional 
ancillary  assets  and  ancillary  businesses 
and  e^ect  such  arrangements  as  are 
necessary  to  assure  the  marketability 
and  the  viability  and  competitiveness  of 
the  Peters  Consumer  Water  Soluble 
Fertilizer  Business. 

B.  The  divestiture  shall  be  made 
either — 

1.  No  later  than  ten  (10)  days  from  the 
date  this  order  becomes  final,  to  Alljack, 
pursuant  to  the  agreements  between 
Scotts  and  Alljack,  which  are 
Confidential  Appendices  II  and  m,  or 

2.  To  an  acquirer  that  receives  the 
prior  approval  of  the  Commission  and 
only  in  a  manner  that  receives  the  prior 
approval  of  the  Commission. 

'The  purpose  of  the  divestiture  of  the 
Peters  Consumer  Water  Soluble 
FertiUzer  Business  is  to  ensure  that  the 
Peters  Consumer  Water  Soluble 
Fertilizer  Business  continues  to  op>erate 
as  an  ongoing  business  in  the  same 
business  in  which  it  is  engaged  at  the 
time  this  Agreement  is  accepted  by  the 
Commission  and  to  remedy  the 
lessening  of  competition  resulting  from 
the  acquisition,  as  alleged  in  the 
Commission's  complaint. 

C.  Pending  divestiture  of  the  Peters 
Consumer  Water  Soluble  FertiUzer 
Business,  respondent  shall  take  such 
actions  as  are  necessary  to  maintain  the 
viabiUty  and  marketability  of  the  Peters 
Consumer  Water  Soluble  Fertilizer 
Business,  and  to  prevent  the 
destruction,  removal,  wasting, 
deterioration,  or  impairment  of  any  part 
of  the  Peters  Consumer  Water  Soluble 
FertiUzer  Business. 

D.  Unless  the  acquirer  has  its  own 
source  of  supply,  the  devestiture  shall 
include  an  agreement  by  Scotts  (the 
"Supply  Agreement")  to  supply  Water 
Soluble  FertiUzer  for  a  period  of  two  (2) 
years  from  the  date  of  the  divestiture 
required  by  this  Paragraph  U.  The  Water 
Soluble  FertiUzer  suppUed  pursuant  to 
the  Supply  Agreement  shall,  at  the 
option  of  the  acquirer,  be  of  the  same 
chemical  composition  as,  and  of  a 
quality  equal  to  or  greater  than,  the 
Water  Soluble  FertiUzer  marketed  by  the 
Peters  Consumer  Water  Soluble 
FertiUzer  Business  at  the  time  this 
agreement  is  accepted  by  the 
Commission  for  comment.  The  Supply 
Agreement  shall  obUgate  Scotts  to 
supply  such  Water  Soluble  FertiUzer  at 

a  price  equal  to  direct  cash  cost  of  raw 
materials,  packaging,  and  labor  (based 
on  expenses  during  the  previous  fiscal 
year),  plus  ten  (10)  percent.  The  Supply 
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Agreement  shall  obligate  Scotts  to 
supply  annually,  at  a  minimum,  at  the 
option  of  the  acquirer,  an  amount  of 
Water  Soluble  FertiUzer,  in  containers 
ready  for  sale  or  in  bulk,  equal  to  the 
greatest  unit  amount  of  Peters  Consumer 
Water  Soluble  Fertilizer  produced  by  or 
on  behalf  of  the  Peters  Consumer  Water 
Soluble  Fertihzer  Business  during: 

1.  The  twelve  (12)  months  prior  to  the 
divestiture  required  by  this  Paragraph  II, 
and 

2.  Each  of  the  five  (5)  calendar  years 
preceding  the  divestiture  required  by 
this  Paragraph  II. 

E.  The  divestiture  shall  include  a  non- 
exclusive perpetual  license,  with  no 
continuing  royahy,  to  manufacture 
Peters  Consumer  Water  Soluble 
Fertilizer  for  sale  in  the  United  States  as 
it  has  been  manufactured  at  any  time 
during  the  twelve  (12)  months 
preceding  the  date  on  which  this 
Agreement  Containing  Consent  Order  is 
accepted  by  the  Commission  for  public 
comment,  as  well  as  a  royalty-free 
license  for  all  improvements  to  Peters' 
Water  Soluble  Fertilizer  technology  that 
have  been  made  up  to  the  time  of  the 
divestiture  required  by  this  Paragraph  II. 
Such  license  shall  give  the  acquirer  the 
right  to  make  any  improvements  to  the 
hcensed  technology;  provided,  however, 
that  such  license  need  not  give  the 
acquirer  rights  in  Scotts  intellectual 
property  that  Scotts  has  not  used  in 
connection  with  Peters  Consumer  Water 
Soluble  Fertilizer. 

F.  Respondent  shall  not  offer 
Consumer  Water  Soluble  Fertilizer 
(including,  but  not  Umited  to,  Consumer 
Water  Soluble  Fertilizer  bearing  the 
Miracle-Gro  trademark)  for  sale  using 
the  Scotts  trademark  for  a  period  of  two 
(2)  years  following  the  divestiture 
required  by  this  Paragraph  II;  provided, 
however,  during  that  two  (2)  year 
period,  Scott  may  continue  to  sell  the 
following  products  using  the  Scotts 
trademark: 

1.  Scotts  Water-Soluble  Plant  Food 
Powder,  All  Purpose  Formula  (8  ounce 
and  16  ounce  sizes); 

2.  Scotts  Water-Soluble  Plant  Food 
Powder.  Houseplant/Foliage  Formula  (8 
ounce  and  16  ounce  sizes);  and 

3.  Scotts  Water-Soluble  Plant  Food 
Powder,  African  Violet/Flowering 
Formula  (8  ounce  size). 

G.  At  the  time  of  the  execution  of  a 
divestiture  agreement  between  Scotts 
and  a  proposed  acquirer  of  the  Peters 
Consumer  Water  Soluble  Fertilizer 
Business,  Scotts  shall  provide  the 
acquirer  with  a  complete  list  of  all 
Scotts  employees  who  have  spent  the 
majority  of  their  time  on  the 
development,  distribution,  marketing,  or 
sale  of  Peters  Consxuner  Water  Soluble 


Fertilizer  during  the  twelve  (12)  months 
prior  to  the  date  on  which  this 
agreement  is  accepted  by  the 
Commission.  Such  list  shall  state  each 
such  individual's  name,  position, 
address,  telephone  number,  and  a 
description  of  the  duties  of  and  work 
performed  by  the  individual  in 
connection  with  the  Peters  Consiuner 
Water  Soluble  Fertihzer  Business. 

H.  Scotts  shall  provide  the 
individuals  identified  pursuant  to 
Paragraph  II. G.  of  this  order  with 
financial  incentives  to  continue  in  their 
employment  positions  during  the  period 
covered  by  the  Hold  Separate 
Agreement,  hereto  attached,  and  to 
accept  employment  with  the 
Conmiission-approved  acquirer,  if  such 
employment  is  offered,  at  the  time  of  the 
divestiture.  Such  incentives  shall 
include: 

1.  Continuation  of  all  employee 
benefits  offered  by  Scotts  imtil  the  date 
of  the  divestiture;  and 

2.  A  bonus  equal  to  25  percent  of  the 
total  annual  compensation  of  any 
employee  who  agrees  to  employment 
with  the  Commission-approved 
acquirer,  payable  upon  the  beginning  of 
such  employee's  employment  by  the 
Commission-approved  acquirer. 

I.  The  divestiture  agreement  may 
protect  Scott's  interest  in  the  Scotts 
trademark  on  inventory  acquired  by  the 
acquirer  of  the  Peters  Consimier  Water 
Soluble  Fertilizer  Business  and  may 
provide  for  the  continued  use  by  Scotts 
of  the  Peters  trademarks  for  agricultural 
and  commercial  products  an  consiuner 
soil  products. 

J.  Respondent  shall  comply  with  all 
terms  of  the  Agreement  to  Hold 
Separate,  attached  to  this  order  and 
made  a  part  hereof  as  Appendix  I.  The 
Agreement  to  Hold  Separate  shall 
continue  in  effect  until  such  time  as 
respondent  has  made  the  divestiture 
required  by  this  order. 

/// 

It  is  further  ordered  that: 
A.  If  Scotts  has  not  divested, 
absolutely  and  in  good  faith  and  with 
the  Commission's  prior  approval,  the 
Peters  Consumer  Water  Soluble 
Fertilizer  Business  by  December  31, 
1995,  the  Commission  may  appoint  a 
trustee  to  divest  the  Peters  Consumer 
Water  Soluble  Fertihzer  Business.  If  the 
trustee  has  not  divested  the  Peters 
Consumer  Water  Soluble  Fertilizer 
Business  within  six  (6)  months  after  the 
trustee's  appointment,  then  the  trustee 
may  divest  either  the  Peters  Consumer 
Water  Soluble  Fertihzer  Business  or  the 
Peters  Business.  In  the  event  the 
Commission  or  the  Attorney  General 
brings  an  action  pursuant  to  section  5(fl 


of  the  Federal  Trade  Commission  Act, 
15  U.S.C.  45(7).  or  any  other  statute 
enforced  by  the  Commission,  Scotts 
shall  consent  to  the  appointment  of  a 
trustee  in  such  action.  Neither  the 
appointment  of  a  trustee  nor  a  decision 
not  to  appoint  a  trustee  under  this 
Paragraph  shall  preclude  the 
Commission  or  the  Attorney  General 
from  seeking  civil  penalties  or  any  other 
relief  available  to  it,  including  a  court- 
appointed  trustee,  pursuant  to  section 
5(/)  of  the  Federal  Trade  Commission 
Act,  or  any  other  statute  enforced  by  the 
Commission,  for  any  failure  by  the 
respondent  to  comply  with  this  order. 

B.  If  a  trustee  is  appointed  by  the 
Commission  or  a  court  pursuant  to 
Paragraph  III.  A.  of  this  order, 
respondent  shall  consent  to  the 
following  terms  and  conditions 
regarding  the  trustee's  powers,  duties, 
authority,  and  responsibilities: 

1.  The  Commission  shall  select  the 
trustee,  subject  to  the  consent  of 
respondent,  which  consent  shall  not  be 
unreasonably  withheld.  The  trustee 
shall  he  a  person  with  experience  and 
expertise  in  acquisitions  and 
divestitures.  If  respondent  has  not 
opposed,  in  writing,  including  the 
reasons  for  opposing,  the  selection  of 
any  proposed  trustee  within  ten  (10) 
days  after  notice  by  the  staff  of  the 
Commission  to  respondent  of  the 
identity  of  any  proposed  trustee, 
respondent  shall  be  deemed  to  have 
consented  to  the  selection  of  the 
proposed  trustee. 

2.  Subject  to  the  prior  approval  of  the 
Commission,  the  trustee  shall  have  the 
exclusive  power  and  authority  to  divest 
the  Peters  Consumer  Water  Soluble 
Fertilizer  Business  or  the  Peters 
Business. 

3.  Within  ten  (10)  days  after 
appointment  of  the  trustee,  respondent 
shall  execute  a  trust  agreement  that, 
subject  to  the  prior  approval  of  the 
Conunission  and,  in  the  case  of  a  court- 
appointed  trustee,  of  the  court,  transfers 
to  the  trustee  all  rights  and  powers 
necessary  to  permit  the  trustee  to  effect 
the  divestiture  of  the  Peters  Consumer 
Water  Soluble  Fertilizer  Business  or  the 
Peters  Business  required  by  this  order. 

4.  The  trustee  shall  have  six  (6) 
months  frtim  the  date  the  Commissiori 
approves  the  trust  agreement  described 
in  Paragraph  III.B.3.  to  accomplish  the 
divestiture  of  the  Peters  Consumer 
Water  Soluble  Fertilizer  Business, 
which  shall  be  subject  to  the  prior 
approval  of  the  Commission.  If  no 
acquirer  of  the  Peters  Consumer  Water 
Soluble  Fertihzer  Business  is  approved 
by  the  Commission  by  the  end  of  the  six 
(6)  month  period  (or  at  the  end  of  any 
extensions  to  that  period  pursuant  to 


this  Paragraph  III.B4.),  then  the  trustee 
shall  have  twelve  (12)  additional 
months  to  accomplish  the  divestitiu«  of 
the  Peters  Consxmier  Water  Soluble 
Fertilizer  Business  or  the  Peters 
Business,  which  shall  be  subject  to  the 
prior  approval  of  the  Commission.  If, 
however,  at  the  end  of  the  twelve  (12) 
month  period,  the  trustee  has  submitted 
a  plan  of  divestiture  or  believes  that 
divestiture  can  be  achieved  within  a 
reasonable  time,  the  divestiture  period 
may  be  extended  by  the  Commission,  or, 
in  the  case  of  a  court -appointed  trustee, 
by  the  court;  provided,  however,"  the 
Commission  may  extend  this  period 
only  two  (2)  times. 

5.  The  trustee  shall  have  full  and 
complete  access  to  the  persoimel,  books, 
records,  and  facihties  related  to  the 
Peters  Consumer  Water  Soluble 
Fertihzer  Business  or  the  Peters 
Business,  or  to  any  other  relevant 
information,  as  the  trustee  may  request. 
Respondent  shall  develop  such  financial 
or  other  information  as  such  trustee  may 
request  and  shall  cooperate  with  the 
trustee.  Respondent  shall  take  no  action 
to  interfere  with  or  impede  the  trustee's 
accompUshment  of  the  divestitiu«.  Any 
delays  in  divestitiue  caused  by  the 
respondent  shall  extend  the  time  for 
divestiture  under  this  Paragraph  in  an 
amount  equal  to  the  delay,  as 
determined  by  the  Commission,  or,  in 
the  case  of  a  court-appointed  trustee,  by 
the  court. 

6.  The  trustee  shall  use  his  or  her  best 
efforts  to  negotiate  the  most  favorable 
price  and  terms  available  in  each 
contract  that  is  submitted  to  the 
Commission,  subject  to  the  respondent's 
absolute  and  unconditional  obhgation  to 
divest  at  no  minimum  price.  The 
divestiture  shall  be  made  in  the  maimer 
and  to  the  acquirer  or  acquirers  as  set 
out  in  Paragraph  II  of  this  order; 
provided,  however,  if  the  trustee 
receives  bona  fide  offers  from  more  than 
one  acquiring  entity,  and  if  the 
Conunission  determines  to  approve 
more  than  one  such  acquiring  entity,  the 
trustee  shall  divest  to  the  acquiring 
entity  or  entities  selected  by  respondent 
from  among  those  approved  by  the 
Conunission. 

7.  The  trustee  shall  serve,  without 
bond  or  other  security,  at  the  cost  and 
expense  of  respondent,  on  such 
reasonable  and  customary  terms  and 
conditions  as  the  Commission  or  a  court 
may  set.  The  trustee  shall  have  authority 
to  employ,  at  the  cost  and  expense  of 
respondent,  such  consultants, 
accountants,  attorneys,  investment 
bankers,  business  brokers,  appraisers, 
and  other  representatives  and  assistants 
as  are  necessary  to  carry  out  the 
trustee's  duties  and  responsibiUties.  The 


trustee  shall  account  for  all  monies 
derived  from  the  divestiture  and  all 
expenses  incurred.  After  approval  by 
the  Commission  and,  in  the  case  of  a 
court-appointed  trustee,  by  the  court,  of 
the  account  of  the  trustee,  including  fees 
for  his  or  her  services,  all  remaining 
monies  shall  be  paid  at  the  direction  of 
respondent  and  the  trustee's  power  shall 
be  terminated.  The  trustee's 
compensation  shall  be  based  at  least  in 
significant  part  on  a  commission 
arrangement  (based  on  sales  price) 
contingent  on  the  trustee's  divesting  the 
Peters  Consumer  Water  Soluble 
Fertilizer  Business  or  the  Peters 
Business. 

8.  Respondent  shall  indemnify  the 
trustee  and  hold  the  trustee  harmless 
against  any  losses,  claims,  damages, 
habihties,  or  expenses  arising  out  of,  or 
in  connection  with,  the  performance  of 
the  trustee's  duties,  including  all 
reasonable  fees  of  counsel  and  other 
expenses  incurred  in  connection  with 
the  preparation  for,  or  defense  of  any 
claim,  whether  or  not  resulting  in  any 
liabihty.  except  to  the  extent  that  such 
habihties,  losses,  damages,  claims,  or 
expenses  result  fixim  misfeasance,  gross 
negligence,  willful  or  wanton  acts,  or 
bad  faith  by  the  trustee. 

9.  If  the  tnistee  ceases  to  act  or  fails 
to  act  diligently,  a  substitute  trustee 
shall  be  appointed  in  the  same  manner 
as  provided  in  Paragraph  m.A.  of  this 
order. 

10.  The  Conunission  or,  in  the  case  of 
a  court-appointed  trustee,  the  court, 
may  on  its  own  initiative  or  at  the 
request  of  the  trustee  issue  such 
additional  orders  or  directions  as  may 
be  necessary  or  appropriate  to 
accomplish  the  divestiture  of  the  Peters 
Consumer  Water  Soluble  Fertihzer 
Business  or  the  Peters  Business  required 
by  this  order. 

11.  The  trustee  shall  have  no 
obhgation  or  authority  to  operate  or 
maintain  the  Peters  Consumer  Water 
Soluble  Fertihzer  Business  or  the  Peters 
Business. 

12.  The  trustee  shall  report  in  writing 
to  respondent  and  the  Commission 
every  sixty  (60)  days  concerning  the 
trustee's  efforts  to  accomphsh  the 
divestiture. 

IV 

It  is  further  ordered  that,  for  a  period 
of  ten  (10)  years  from  the  date  this  order 
becomes  final,  respondent  shall  not 
writhout  the  prior  approval  of  the 
Commission,  directly  or  indirectly, 
through  subsidiaries,  partnerships,  or 
otherwise: 

A.  Acquire  any  stock,  share  capital, 
equity,  or  other  interest  in  any  concern, 
corporate  or  non-corporate,  engaged  in 


at  the  time  of  such  acquisition,  or 
within  the  two  years  preceding  such 
acquisition  engaged  in  the  sale  of 
Consumer  Water  Soluble  Fertilizer  in 
the  United  States;  or 

B.  Acquire  any  assets  used  for  or 
previously  used  for  (and  still  suitable 
for)  the  sale  of  Consumer  Water  Soluble 
Fertihzer  in  the  United  States;  provided, 
however,  that  prior  approval  shall  not 
be  necessary  for  the  acquisition  of  assets 
used  to  manufacture  Consumer  Water 
Soluble  Fertihzer,  the  acquisition  of 
assets  in  the  ordinary  course  of 
business,  or  the  acquisition  of  assets 
valued  at  less  than  $100,000  fix}m  the 
same  person  within  any  twelve  (12) 
month  period. 

V 

It  is  further  ordered  that  within  sixty 
(60)  days  after  the  date  this  order 
becomes  final  and  every  sixty  (60)  days 
thereafter  until  respondent  has  fully 
comphed  with  the  divestiture 
provisions  of  Paragraphs  II  and  III  of 
this  order,  respondent  shall  submit  to 
the  Commission  a  verified  written 
report  setting  forth  in  detail  the  manner 
and  form  in  which  it  intends  to  comply, 
is  complying,  and  has  complied  v«rith 
Paragraphs  Hand  m  of  this  order. 
Respondent  shall  include  in  its 
compliance  reports,  among  other  things 
that  are  required  from  time  to  time,  a 
full  description  of  the  efforts  being 
made  to  comply  with  Paragraphs  n  and 
in  of  the  order,  including  a  description 
of  all  substantive  contacts  or 
negotiations  for  the  divestiture  and  the 
identity  of  all  parties  contacted. 
Respondent  shall  include  in  its 
compliance  reports  copies  of  all  written 
communications  to  and  from  such 
parties,  all  internal  memoranda,  and  all 
reports  and  recommendations 
concerning  divestiture;  provided, 
however,  that  respondent  is  not 
obhgated  to  produce  copies  of 
documents  subject  to  any  legally 
recognized  privilege. 

VI 

It  is  further  ordered  that  one  (1)  year 
bom  the  date  this  order  becomes  final, 
annually  for  the  next  nine  (9)  years  on 
the  anniversary  of  the  date  this  order 
becomes  final,  and  at  such  other  times 
as  the  Commission  may  require, 
respondent  shall  file  a  verified  written 
report  with  the  Commission  setting 
forth  in  detail  the  manner  and  form  in 
which  it  has  comphed  and  is  complying 
with  Paragraphs  II  and  IV  of  this  order. 

V77 

It  is  further  ordered  that  respondent 
shall  notify  the  Commission  at  least 
thirty  (30)  days  prior  to  any  proposed 
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change  in  the  corporate  respondent  such 
as  dissolution,  assignment  sale  resulting 
in  the  emergence  of  a  successor 
corporation,  or  the  creation  or 
dissolution  of  subsidiaries  or  any  other 
change  in  the  corporation  that  may 
affect  compliance  obligations  arising  out 
of  the  order. 

VIU 

It  is  further  ordered  that,  for  the 
purpose  of  determining  or  securing 
compliance  with  this  order,  and  subject 
to  any  legally  recognized  privilege, 
upon  request,  respondent  shall  permit 
any  duly  authorized  representatives  of 
the  Commission: 

A.  Access,  during  office  hours  and  in 
the  presence  of  counsel,  to  inspect  and 
copy  all  books,  ledgers,  accounts, 
correspondence,  memoranda  and  other 
records  and  documents  in  the 
possession  or  under  the  control  of 
respondent  relating  to  any  matters 
contained  in  this  order;  and 

B.  Upon  five  (5)  days  notice  to 
respondent,  with  respondent's  counsel 
present,  and  without  restraint  or 
interference,  to  interview  officers, 
employees,  or  agents  of  respondent. 

AGREEMENT  TO  HOLD  SEPARATE 

In  the  matter  of  The  Scotts  Company,  a 
corporation. 

[File  No.  951-O0561 

This  Agreement  to  Hold  Separate  ("Hold 
Separate  ")  is  by  and  between  the  Scotts 
Company  ("Scotts").  a  corporation  organized, 
existing,  and  doing  business  under  and  by 
virtue  of  the  laws  of  Ohio,  with  its  office  and 
princii>al  place  of  business  at  14111 
Scottslawn  Road,  Marysville,  Ohio  43041  and 
the  Federal  Trade  Commission  ("the 
Commission"),  an  independent  agency  of  the 
United  States  Government,  established  under 
the  Federal  Trade  Commission  Act  of  1914, 
15  U.S.C.  41,  et  seq.  (collectively  the 
"Parties"). 

Premises 

Whereas,  on  January  26, 1995.  Scotts 
entered  into  an  Agreement  and  Plan  of 
Merger  with  Stem's  Miracle-Gro  Products. 
Inc.  ("Miracle-Gro")  to  acquire  all  of  the 
voting  securities  of  Miracle-Gro  in  exchange 
for  voting  securities  of  Scotts  (hereinafter  the 
"Acquisition");12lW/iereas.  Scotts  is  a 
leading  producer  and  marketer  of  consumer 
lawn  care  products,  including  consumer 
water  soluble  fertilizer  under  the  Peters 
brand  name: 

Whereas.  Miracle-Gro,  with  its  principal 
office  and  place  of  business  located  at  800 
Port  Washington  Blvd.,  Port  Washington, 
New  York  11050  is  the  leading  marketer  of 
water  soluble  fertilizer  in  the  United  States; 

Whereas,  the  Commission  is  now 
investigating  the  Acquisition  to  determine 
whether  it  would  violate  any  of  the  statutes 
enforced  by  the  Commission; 

Whereas,  if  the  Commission  accepts  the 
Agreement  Containing  Consent  Order 
("Consent  Order"),  the  Commission  must 


place  it  on  the  public  record  for  a  period  of 
at  least  sixty  (60)  days  and  may  subsequently 
withdraw  such  acceptance  pursuant  to  the 
provisions  of  Section  2.34  of  the 
Commission's  Rules: 

Whereas,  the  Commission  is  concerned 
that  if  an  understanding  is  not  reached, 
preserving  the  status  quo  ante  of  the  Peters 
Consumer  Water  Soluble  Fertilizer  Business 
(as  defined  in  Paragraph  I  of  the  Consent 
Order)  and  Miracle-Gro  during  the  period 
prior  to  the  final  acceptance  of  the  Consent 
Order  by  the  Commission  (after  the  60-day 
public  conament  period),  divestiture  resulting 
from  any  proceeding  challenging  the  legality 
of  the  Acquisition  might  not  be  fHDSsible.  or 
might  be  less  than  an  effective  remedy; 

Whereas,  the  Commission  is  concerned 
that  if  the  Acquisition  is  consummated,  it 
will  be  necessary  to  preserve  the 
Commission's  ability  to  require  the 
divestiture  of  the  Peters  Consumer  Water 
Soluble  Fertilizer  Business,  the  Peters 
Business,  or  Miracle-Gro  and  the 
Commission's  right  to  have  the  Peters 
Consumer  Water  Soluble  Fertilizer  Business, 
the  Peters  Business,  and  Miracle-Gro 
continue  as  viable  competitors; 

Whereas,  the  Commission  is  concerned 
that  the  exchange  of  competitively  sensitive 
information  t)erween  persons  operating  and 
managing  Miracle-Gro.  the  Peters  Business, 
and  the  Peters  Consumer  Water  Soluble 
Fertilizer  Business  may  lessen  the 
competitive  viability  of  any  divestiture  if  the 
Commission  accepts  the  proposed  Consent 
Order  and  makes  it  final; 

Whereas,  the  purposes  of  the  Hold 
Separate  and  the  Consent  Order  are: 

1 .  To  preserve  the  Peters  Consumer  Water 
Soluble  Fertilizer  Business,  the  Peters 
Business,  and  Miracle-Gro  as  viable, 
independent  businesses  p>ending  the 
Commission's  final  approval  of  the  Consent 
Order  and  the  divestiture  of  a  viable  and 
ongoing  enterprise, 

2.  To  remedy  any  anticompetitive  effects  of 
the  Acquisition, 

3.  To  preserve  the  Peters  Consumer  Water 
Soluble  Fertilizer  Business,  the  Peters 
Business,  and  Miracle-Gro  as  ongoing  and 
competitive  entities  engaged  in  the  same 
business  in  which  they  are  presently 
employed  until  the  Commission  gives  final 
approval  to  the  Consent  Order  and  the 
divestiture  is  achieved,  and 

4.  To  protect  the  competitive  viability  of 
Miracle-fcro,  the  Peters  Business,  and  the 
Peters  Consumer  Water  Soluble  Fertilizer 
Business  by  preventing  the  exchange  of 
comjjetitively  sensitive  information  among 
persons  managing  or  operating  those 
businesses; 

Whereas,  Scotts'  entering  into  this  Hold 
Separate  shall  in  no  way  be  construed  as  an 
admission  by  Scotts  that  the  Acquisition  is 
illegal: 

Whereas,  Scotts  understands  that  no  act  or 
transaction  contemplated  by  this  Hold 
Separate  shall  be  deemed  immune  or  exempt 
from  the  provisions  of  the  antitrust  laws  or 
the  Federal  Trade  Commission  Act  by  reason 
of  anything  contained  in  this  Hold  Separate: 

Now,  Therefore,  the  parties  agree,  upon  the 
understanding  that  the  Conamission  has  not 
yet  determined  whether  the  acquisition  will 


be  challenged,  and  in  consideration  of  the 
Commission's  agreement  that  it  will  not  seek 
further  relief  from  Scotts  with  respect  to  the 
Acquisition  if  the  Consent  Order  is  made 
final,  except  that  the  Commission  may 
exercise  any  and  all  rights  to  enforce  this 
Hold  Separate,  the  Consent  Order  to  which 
it  is  annexed  and  made  a  part  thereof  and  the 
Order,  once  it  becomes  final,  and  in  the  event 
that  the  required  divestiture  is  not 
accomplished,  to  appoint  a  trustee  to  seek 
divestiture  of  the  Peters  Consumer  Water 
Soluble  Fertilizer  Business  or  the  Peters 
Business  pursuant  to  the  Consent  Order,  as 
follows: 

1.  Scotts  agrees  to  execute  and  be  bound 
by  the  Consent  Order. 

2.  To  ensure  the  complete  independence 
and  viability  of  the  Peters  Consumer  Water 
Soluble  Fertilizer  Business,  the  Peters 
Business,  and  Miracle-Gro  and  to  assure  that 
no  competitive  information  is  exchanged 
between  Miracle-Gro  and  either  the  Peters 
Consumer  Water  Soluble  Fertilizer  Business 
or  the  Peters  Business.  Scotts  shall  hold 
Miracle-Gro  separate  and  apart  as  it  is 
presently  constituted,  from  the  date  this  Hold 
Separate  is  accepted  until  the  earlier  of  the 
completion  of  the  divestiture  obligations 
required  by  the  Consent  Order  or  three  (3) 
days  after  the  Coimnission  withdraws  its 
acceptance  of  the  Consent  Order  pursuant  to 
§  2.34  of  the  Conmiission's  rules,  on  the 
following  terms  and  conditions: 

a.  Except  as  required  by  law,  and  except  to 
the  extent  that  necessary  information  is 
exchanged  in  defending  investigations  or 
litigation,  obtaining  legal  advice,  or 
complying  with  this  Hold  Separate  or  the 
Consent  Order,  Scotts  (including,  but  not 
limited  to,  any  officer,  director,  employee,  or 
agent  of  Scotts)  shall  not  receive  or  have 
access  to.  or  the  use  of.  any  material 
confidential  information  of  Miracle-Gro  or 
the  activities  of  the  board  of  directors  of 
Miracle-Gro  {the  "Miracle-Gro  Board")  not  in 
the  public  domain  that  relates  to  Water 
Soluble  Fertilizer,  nor  shall  Miracle-Gro 
(including,  but  not  limited  to,  any  officer, 
director,  employee  or  agent  of  Miracle-Gro) 
receive  or  have  access  to,  or  the  use  of,  any 
material  confidential  information  of  Scotts  or 
the  activities  of  the  board  of  directors  of 
Scotts  (the  "Scotts  Board")  not  in  the  public 
domain  that  relates  to  Water  Soluble 
Fertilizer;  provided,  however,  after  the 
Consent  Order  is  made  final,  Scotts  and 
Miracle-Gro  may  exchange  information 
concerning  Water  Soluble  Fertilizer  sold 
outside  the  United  States.  Scotts  may  receive 
on  a  regular  basis  from  Miracle-Gro  aggregate 
financial  and  other  information  necessary  to 
allow  Scotts  to  file  financial  reports,  tax 
returns,  personnel  reports,  and  ref)orts  with 
the  Securities  and  Exchange  Commission. 
Any  such  information  that  is  obtained 
pursuant  to  this  subparagraph  shall  be  used 
only  for  the  purpose  set  forth  in  this 
subparagraph.  ("Material  confidential 
information,"  as  used  herein,  means 
comjjetitively  sensitive  or  proprietary 
information  not  indef)endently  known  to 
Scotts  from  sources  other  than  Miracle-Gro  or 
the  Miracle-Gro  Board  and  includes  but  is 
not  limited  to  customer  lists,  price  lists, ' 
prices,  marketing  methods,  advertising  plans. 


patents,  technologies,  processes,  or  other 
trade  secrets.) 

b.  Except  as  expressly  provided  in  this 
Hold  Separate,  all  manufacturing,  sales, 
licensing,  and  other  business  relationships 
relating  to  Water  Soluble  Fertilizer  between 
Scotts  and  Miracle-Gro  shall  be  conducted  at 
arm's  length  and  on  commercial  terms 
available  to  other  persons.  Furthermore,    ' 
Scotts  and  Miracle-Gro  may  not  integrate  or 
coordinate  the  marketing  of  the  products  of 
Scotts  and  Miracle-Gro. 

c.  Scotts  shall  circulate  a  notice  of  this 
Hold  Separate  and  Consent  Order,  in  the 
form  attached  hereto  as  Attachment  A.  to  the 
management  employees  (including,  but  not 
limited  to.  officers)  of  Scotts  and  Miracle-Gro 
(including,  but  not  limited  to.  members  of  the 
l)oard  of  directors  of  Scotts  (the  "Scotts 
Board")  and  members  of  board  of  directors  of 
Miracle-Gro  (the  "Miracle-Gro  Board"),  as 
well  as  to  any  employees  or  agents  of  Scotts 
or  Miracle-Gro  who  participate  directly  or 
indirectly  in  managing  or  operating  any 
business  affected  by  this  Hold  Separate  or  the 
Consent  Order.  Scotts  shall  also 
appropriately  display  a  notice  of  this  Hold 
Separate  and  Consent  Order  in  the  form 
attached  hereto  as  Attachment  A. 

d.  Scotts  shall  report  in  writing  to  the 
Conunission  every  sixty  (60)  days  concerning 
Scott's  efforts  to  accomplish  the  purposes  of 
this  Hold  Separate. 

e.  Scotts  shall  maintain  the  marketability, 
viability,  and  comfwtitiveness  of  the  Peters 
Consumer  Water  Soluble  Fertilizer  Business 
and  the  Peters  Business,  and  shall  not  cause 
or  permit  the  destruction,  removal,  wasting, 
deterioration,  or  impairment  of  any  assets  or 
business  it  may  have  to  divest  except  in  the 
ordinary  course  of  business  and  except  for 
ordinary  wear  and  tear,  and  Scotts  shall  not 
sell,  transfer,  encumber  (other  than  in  the 
normal  course  of  business),  or  otherwise 
impair  the  marketability,  viability  or 
competitiveness  of  the  Peters  Consumer 
Water  Soluble  Fertilizer  Business  or  the 
Peters  Business. 

f.  Scotts  shall  continue  to  provide  to  the 
Peters  Business  and  the  Peters  Consumer 
Water  Soluble  Fertilizer  Business  such 
support  services  as  it  provided  during  the 
twelve  (12)  months  and  the  calendar  year 
prior  to  the  acceptance  of  the  Consent  Order 
by  the  Commission.  The  Peters  Business  and 
the  Peters  Consumer  Water  Soluble.Fertilizer 
Business  shall  be  staffed  with  sufficient 
employees  to  maintain  the  viability  and 
competitiveness  of  the  Peters  Business  and 
the  Peters  Consumer  Water  Soluble  Fertilizer 
Business,  which  employees  shall  be  the 
employees  of  the  Peters  Business  or  Peters 
Consumer  Water  Soluble  Fertilizer  Business 
that  have  managed  and  operated  the  Peters 
Business  and  the  Peters  Consumer  Water 
Soluble  Fertilizer  Business  during  the  twelve 
(12)  months  prior  to  the  Commission's 
acceptance  of  Consent  Order  by  the 
Commission  and  may  also  be  hired  from 
sources  other  than  the  Peters  Business  or  the 
Peters  Consumer  Water  Soluble  Fertilizer 
Business.  The  compensation  of  the 

■^     management  employees  of  the  Peters 
Business  and  the  Peters  Consumer  Water 
Soluble  Fertilizer  Business  shall  be  based  in 
significant  part  on  the  sales  of  the  Peters 


Business  or  the  Peters  Consumer  Water 
Soluble  Fertilizer  Business,  as  applicable. 
Scotts  shall  facilitate  the  efforts  of  the  Peters 
Business  and  the  Peters  Consumer  Water 
Soluble  Fertilizer  Business  to  promote  Peters 
products  (including,  but  not  limited  to  Peters 
Consumer  Water  Soluble  Fertilizer  products) 
to  retailers,  both  at  trade  shows  and 
otherwise,  pending  the  divestiture  required 
by  the  Consent  Order.  Scotts'  obligation  to 
facilitate  those  efforts  shall  include,  without 
limitation,  permitting  the  Peters  Business 
and  the  Peters  Consumer  Water  Soluble 
Fertilizer  Business  to  participate  either  with 
Scotts  or  independently  in  all  industry  trade 
shows.  Scotts  shall  provide  the  Peters 
Business  and  the  Peters  Consumer  Water 
Soluble  Fertilizer  Business  with  any  funds  to 
accomplish  the  foregoing. 

g.  Scotts  shall  cause  the  Peters  Consumer 
Water  Soluble  Fertilizer  Business  to  exp)end 
in  1995  at  an  annual  rate  at  least  equal  to  the 
funds  expended  for  1993  or  1994  (whichever 
is  greater)  for  advertising  and  promotion  of 
Peters  Consumer  Water  Soluble  Fertilizer 
during  1995  and  shall  cause  the  Peters 
Consumer  Water  Soluble  Fertilizer  Business 
to  increase  such  spending  as  reasonably 
necessary  in  light  of  competitive  conditions. 
If  the  Peters  Consumer  Water  Soluble 
Fertilizer  Business  is  not  divested  by 
December  31. 1995.  then  Scotts  shall 
thereafter  cause  the  Peters  Consumer  Water 
Soluble  Fertilizer  Business  to  expend  for 
advertising  and  promotion  of  Peters 
Consumer  Water  Soluble  Fertilizer  at  an 
annual  rate  of  no  less  than  200  p>ercent  of  the 
amount  expended  for  1995  for  that  purpose 
until  such  time  as  divestiture  has  been 
accomplished. 

h.  The  Peters  Business  shall  be  staffed  with 
sufficient  employees  to  maintain  the  viability 
and  comjjetitiveness  of  the  Peters  Business, 
which  employees  shall  be  the  employees  of 
the  Peters  Business  that  have  managed  and 
op>erated  the  Peters  Business  during  the 
twelve  (12)  months  prior  to  the  Commission's 
acceptance  of  Agreement  by  the  Commission 
and  may  also  be  hired  from  sources  other 
than  the  Peters  Business.  Each  Peters 
Business  management  employee  shall 
execute  a  confidentiality  agreement 
prohibiting  the  disclosure  of  any  confidential 
information  of  the  Peters  Business. 

3.  Scotts  agrees  that  it  will  comply  with  the 
provisions  of  this  Paragraph  3  of  this  Hold 
Separate,  in  addition  to  the  terms  and 
conditions  in  Paragraph  2,  frx>m  the  date  this 
Hold  Separate  is  accepted  until  the  earlier  of 
the  Commission's  final  approval  of  the 
Consent  Order  or  three  (3)  days  after  the 
Commission  withdraws  its  acceptance  of  the 
Consent  Order  pursuant  to  Section  2.34  of 
the  Commission's  Rules: 

a.  All  earnings  and  profits  of  Miracle-Gro 
shall  be  retained  separately  by  Miracle-Gro. 
Miracle-Gro  shall  be  held  separate  and  apart 
and  shall  be  operated  independently  of 
Scotts  except  to  the  extent  that  Scotts  must 
exercise  direction  and  control  over  Miracle- 
Gro  to  assure  compliance  with  this 
Agreement  or  the  Consent  Order.  Except  as 
expressly  provided  in  this  Hold  Separate,  all 
manufacturing,  sales,  licensing,  and  other 
business  relationships  between  Scotts  and 
Miracle-Gro  shall  be  conducted  at  arm's 


length  and  on  commercial  terms  available  to 
other  f>ersons. 

b.  Except  as  required  by  law,  and  except 
to  the  extent  that  necessary  information  is 
exchanged  in  defending  investigations  or 
litigation,  obtaining  legal  advice,  or 
complying  with  this  Hold  Separate  or  the 
Consent  Order,  Scotts  (including,  but  not 
limited  to,  any  officer,  director,  employee,  or 
agent  of  Scotts)  shall  not  receive  or  have 
access  to,  or  the  use  of,  any  material 
confidential  information  of  Miracle-Gro  or 
the  activities  of  the  Miracle-Gro  Board  not  in 
the  public  domain,  nor  shall  Miracle-Gro 
(including,  but  not  limited  to,  any  officer, 
director,  employee  or  agent  of  Miracle-Gro) 
receive  or  have  access  to,  or  the  use  of.  any 
material  confidential  information  about  the 
Peters  Consumer  Water  Soluble  Fertilizer 
Business  or  the  Peters  Business  not  in  the 
public  domain.  Scotts  may  receive  on  a 
regular  basis  from  Miracle-Gro  aggregate 
financial  and  other  information  necessary  to 
allow  Scotts  to  file  financial  reports,  tax 
returns,  personnel  repwrts,  and  reports  with 
the  Securities  and  Exchange  Commission. 
Any  such  infbnnation  that  is  obtained 
pursuant  to  this  subparagraph  shall  be  used 
only  for  the  purpose  set  forth  in  this 
subparagraph. 

c.  Scotts  shall  not  change  the  composition 
of  the  Miracle-Gro  Board  and,  except  as 
expressly  provided  in  this  Hold  Separate, 
Scotts  shall  not  change  the  composition  of 
the  management  of  Miracle-Gro  (except  that 
the  Miracle-Gro  Board  shall  have  the  power 
to  remove  management  employees  for  cause) 
and  members  of  the  Miracle-Gro  Board  shall 
not  serve  as  officers,  directors,  employees,  or 
agents  of  Scotts.  Scotts  shall  not  exercise 
direction  or  control  over,  or  influence 
directly  or  indirectly,  Miracle-Gro  or  the 
Miracle-Gro  Board;  provided,  however. 
Scotts  may  exercise  only  such  direction  and 
control  as  is  necessary  to  assure  compliance 
with  this  Hold  Separate,  the  order  and  with 
alh  applicable  laws.  Meetings  of  the  Scotts 
Board  and  meetings  of  the  Miracle-Gro  Board 
shall  be  audio  recorded  and  the  recording 
retained  for  two  (2)  years  after  the 
termination  of  the  Hold  Separate. 
Notwithstanding,  in  order  to  maintain 
Miracle-Gro's  value,  Scotts  may  direct  the 
management  of  Miracle-Gro  with  regard  to 
the  following  matters:  investment  decisions 
relating  to  Miracle-Gro's  cash,  decisions 
relating  to  the  handling  of  claims  and 
litigation,  proposed  acquisitions  and 
divestitures  outside  of  the  ordinary  course  of 
business,  and  changes  in  Miracle-Gro's 
corporate  structure. 

d.  The  Chairman  of  the  Miracle-Gro  Board 
shall  have  the  power  to  remove  members  of 
the  Miracle-Gro  Board  for  cause  and  to 
require  Scotts  to  appoint  replacement 
members  to  the  Miracle-Gro  Board  who  are 
not  officers,  directors,  employees,  or  agents 
of  Scotts.  If  the  Chairman  of  the  Miracle-Gro 
Board  ceases  to  act  or  fails  to  act  diligently, 
a  substitute  chairman  shall  be  appointed 
from  among  the  memliers  of  the  Miracle-Gro 
Board. 

e.  If  necessary.  Scotts  shall  provide 
Miracle-Gro  with  sufficient  working  capital 
to  maintain  the  same  level  of  sales  as  during 
the  twelve  (12)  months  preceding  the  date  of 
the  Hold  Separate. 
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f.  All  material  transactions  of  Miracle-Gro, 
out  of  the  ordinary  course  of  business  and 
not  precluded  by  this  Hold  Separate,  shall  be 
subject  to  a  majority  vote  of  the  Miracle-Gro 
Board.  The  Miracle-Gro  Board  shall  serve  at 
the  cost  and  expense  of  Scotts.  Scotts  shall 
indemnify  the  Miracle-Gro  Board  against  any 
losses  or  claims  of  any  kind  that  might  arise 
out  of  its  involvement  under  this  Hold 
Separate,  except  to  the  extent  that  such  losses 
or  claims  result  from  misfeasance,  gross 
negligence,  willful  or  wanton  acts,  or  bad 
faith  by  the  Miracle-Gro  Board  directors. 

g.  Soatts  shall  take  all  reasonable  steps, 
consistent  with  the  other  provisions  of  this 
Hold  Separate,  to  maintain  the  marketability, 
viability,  and  competitiveness  of  Miracle- 
Gro,  and  not  to  cause  or  f)€rmit  the 
destruction,  removal,  wasting,  deterioration, 
or  impairment  of  any  assets  or  business  it 
may  have  to  divest  except  in  the  ordinary 
course  of  business  and  except  for  ordinary 
wear  and  tear,  and  Scotts  shall  not  sell, 
transfer,  encumber  (other  than  in  the  normal 
course  of  business),  or  otherwise  impair  the 
marketability,  viability  or  competitiveness  of 
Miracle-Gro. 

4.  Should  the  Federal  Trade  Commission 
seek  in  any  proceeding  to  comptel  Scotts  to 
divest  itself  of  the  Peters  Consumer  Water 
Soluble  Fertilizer  Business,  the  Peters 
Business,  Miracle-Gro,  or  any  additional 
assets,  or  to  seek  any  other  equitable  relief, 
Scotts  shall  not  raise  any  objection  based  on 
the  expiration  of  the  applicable  Hart-Scott- 
Rodino  Antitrust  Improvement  Act  waiting 
period  or  the  fact  that  the  Commission  has 
permitted  the  Acquisition.  Scotts  also  shall 
waive  all  rights  to  contest  the  validity  of  this 
Hold  Separate. 

5.  For  the  purpose  of  determining  or 
securing  compliance  with  this  Hold  Separate, 
subject  to  any  legally  recognized  privilege, 
and  upon  written  request  with  reasonable 
notice  to  Scotts  made  to  its  General  Counsel. 
Scotts.  the  Peters  Consumer  Water  Soluble 
Fertilizer  Business,  the  Peters  Business,  and 
Miracle-Gro  shall  f)ermit  any  duly  authorized 
representative  or  representatives  of  the 
Commission: 

a.  Access  during  the  office  hours  of  Scotts, 
the  Peters  Consumer  Water  Soluble  Fertilizer 
Business,  the  Peters  Business,  or  Miracle-Gro 
and  in  the  presence  of  counsel  to  insp)ect  and 
copy  all  books,  ledgers,  accounts, 
correspondence,  memoranda,  and  other 
records  and  documents  in  the  possession  or 
under  the  control  of  Scotts,  the  Peters 
Consumer  Water  Soluble  Fertilizer  Business, 
the  Peters  Business,  or  Miracle-Gro  relating 
to  compliance  with  this  Hold  Separate; 

b.  Upon  five  (5)  days  notice  to  Scotts.  the 
Peters  Consumer  Water  Soluble  Fertilizer 
Business,  the  Peters  Business,  or  Miracle-Gro 
and  without  restraint  or  interference  from  it, 
to  interview  officers  or  employees  of  Scotts, 
the  Peters  Consumer  Water  Soluble  Fertilizer 
Business,  the  Peters  Business,  or  Miracle-Gro, 
which  officers  or  employees  may  have 
counsel  present,  regarding  any  such  matters. 

6.  This  Hold  Separate  shall  not  be  binding 
until  approved  by  the  Commission. 

Attachment  A — Notice  of  Divestiture  and 
Requirement  for  Confidentiality 

The  Scotts  Company  ("Scotts")  has  entered 
into  an  Agreement  Containing  Consent  Order 


("Consent  Order")  and  an  Agreement  to  Hold 
Separate  with  the  Federal  Trade  Conunission 
("Commission")  relating  to  the  divestiture  of 
the  Peters  Consumer  Water  Soluble  Fertilizer 
Business  or  the  Peters  Business.  Until  after 
the  Commission's  order  becomes  final  and 
the  Peters  Consumer  Water  Soluble  Fertilizer 
Business  or  the  Peters  Business  is  divested, 
Stem's  Miracle-Gro  Products.  Inc.  ("Miracle- 
Gro")  must  be  managed  and  maintained  as  a 
separate,  ongoing  business,  independent  of 
all  other  Scotts  businesses.  All  competitive 
information  relating  to  Miracle-Gro  must  be 
retained  and  maintained  on  a  confidential 
basis  by  the  j>ersons  involved  in  Miracle-Gro, 
and  such  persons  are  prohibited  from 
providing,  discussing,  exchanging, 
circulating,  or  otherwise  furnishing  any  such 
information  to  or  with  any  other  person 
whose  employment  involves  any  other  Scotts 
business,  including  the  Peters  Consumer 
Water  Soluble  Fertilizer  Business  or  the 
Peters  Business. 

Any  violation  of  the  Agreement  Containing 
Consent  Order  or  the  Agreement  to  Hold 
Seijarate.  incorporated  by  reference  as  part  of 
the  Agreement  to  Hold  Separate, 
incorporated  by  reference  as  part  of  the 
Agreement  Containing  Consent  Order,  may 
subject  Scotts  to  civil  [penalties  and  other 
relief  as  provided  by  law. 

Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Comment 

The  Federal  Trade  Commission 
("Commission")  has  accepted,  subject  to 
final  approval,  an  Agreement 
Containing  Consent  Order 
("Agreement")  from  the  Scotts  Company 
("Scotts"). 

The  proposed  Order  has  been  placed 
on  the  public  record  for  sixty  (60)  days 
for  reception  of  comments  by  interested 
persons.  Comments  received  during  this 
period  will  become  part  of  the  pubUc 
record.  After  sixty  (60)  days,  the 
Commission  Mdll  again  review  the 
Agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  Agreement  or  make 
final  the  Agreement's  proposed  Order. 

Scotts  has  proposed  to  acquire  the 
outstanding  voting  securities  of  Stem's 
Miracle-Gro  Products,  Inc.  ("Miracle- 
Gro")  in  exchange  for  voting  securities 
of  Scotts.  Scotts  and  Miracle-Gro  value 
the  transaction  at  approximately  $200 
milhon.  The  proposed  complaint  alleges 
that  the  merger,  if  consiunmated.  would 
violate  section  7  of  Clayton  Act,  as 
amended.  15  U.S.C.  18,  and  section  5  of 
the  Federal  Trade  Commission  Act,  as 
amended,  15  U.S.C.  45. 

The  complaint  alleges  that  Scotts  and 
Miracle-Gro  compete  in  the  market  for 
water  soluble  fertihzer  for  United  States 
consimier  use.  Scotts  sells  consiuner 
water  soluble  fertilizer  under  the  Peters 
brand  name,  while  Miracle-Gro  sells 
consumer  water  soluble  fertilizer  under 
the  Miracle-Gro  brand  name.  The 
proposed  complaint  alleges  that  the 


merger  would  significantly  increase 
concentration  in  an  already  highly 
concentrated  market,  combining  a  firm 
with  a  70  percent  market  share  and  a 
firm  with  a  six  to  seven  percent  market 
share.  The  proposed  complaint  also 
alleges  that  timely  entry  on  a 
competitively  meaningful  scale  would 
require  a  significant  simk  investment  in 
advertising.  Entry  is  Ukely  to  require  a 
significant  amoimt  of  time  because  of 
the  seasonal  nature  of  the  consiuner 
lawn  and  garden  industry  and  consumer 
reluctance  to  try  new  fertilizer  brands. 
The  proposed  complaint  concludes  that 
the  merger  would  increase  the 
likelihood  of  imilateral  anticompetitive 
behavior  by  the  merged  firm,  because 
Miracle-Gro  consumer  water  soluble 
fertilizer  is  the  closest  substitute  for 
Peters  consiuner  water  soluble  fertiUzer. 
In  addition,  the  comjflaint  alleges  that 
the  merger  would  increase  the 
likelihood  of  coordinated  interaction 
among  marketers  of  consumer  water 
soluble  fertihzer. 

The  proposed  Order  would  remedy 
the  alleged  violation  by  replacing  the 
lost  competition  that  would  result  from 
the  merger  of  Scotts  and  Miracle-Gro. 
The  proposed  Order  would  require 
Scotts  to  divest  the  Peters  consumer 
water  soluble  fertihzer  business, 
including  the  exclusive  right  to  sell 
products  to  consumers  under  the  Peters 
brand  name.  The  divestiture  is  to  be 
made  either  (1)  to  Alljack  &  Co.  or  (2) 
to  an  acquirer  approved  by  the 
Commission.  In  order  to  ensure  that  the 
acquirer  would  be  able  to  step  quickly 
into  Scotts'  shoes  in  marketing  Peters 
water  soluble  fertihzer,  the  proposed 
Order  requires  Scotts  to  divest  its 
inventory  and  to  enter  into  an  interim 
year  supply  agreement  with  the 
acquirer.  After  the  expiration  of  the 
supply  agreement,  the  acquirer  will  be 
able  to  either  manufacture  or  to  have  a 
supplier  manufacture  water  soluble 
fertilizer  identical  to  the  water  soluble 
fertilizer  supphed  by  Scotts  under  the 
supply  agreement.  The  proposed  Order 
prohibits  Scotts  from  putting  the  Scotts 
brand  name  on  water  soluble  fertilizer 
for  consumer  use  for  a  period  of  two  (2) 
years  to  prevent  activity  that  might 
undermine  the  Peters  brand  for  a 
reasonable  transition  period  after  the 
divestiture. 

A  Hold  Separate  Agreement  signed  by 
Scotts  provides  that  Miracle-Gro  will  be 
operated  independently  of  Scotts, 
pending  the  Commission's  final 
approval  of  the  proposed  Order.  The 
Hold  Separate  Agreement  also  requires 
Scotts  to  maintain  the  viabiUty  of  the 
Peters  consumer  water  soluble  fertilizer 
business  and  Umits  the  exchange  of 
certain  information  pending  divestiture. 


THE  PAPER  AND  INK  USED  IN 
PULiCATON  MAV  AFFECT  THE 
THE  MICROFORM  EDITION. 


THE  ORIGINAL 
QUALITY  OF 
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The  proposed  Order  provides  that 
Scotts  shall  divest  the  Peters  consumer 
water  soluble  fertilizer  business  no  later 
than  December  31 ,  1995.  If  Scotts  does 
not  divest  the  Peters  consumer  water 
soluble  fertilizer  business  during  the 
allotted  time  period,  then  a  trustee  may 
be  appointed  to  divest  the  business.  If 
the  trustee  does  not  divest  the  business 
within  six  (6)  months,  then  the  trustee 
may  divest  the  entire  Peter  business 
(consisting  of  all  consumer  and 
professional  horticultural  products  sold 
under  the  Peters  brand  name,  as  well  as 
the  assets  needed  to  manufacture  and 
sell  those  products)  within  a  twelve  (12) 
month  period.  The  proposed  Order 
requires  Scotts  to  submit  a  report  of 
compliance  with  the  proposed  Order's 
divestiture  requirements  within  sixty 
(60)  days  following  the  date  the 
proposed  Order  becomes  final,  and 
every  sixty  (60)  days  thereafter  until 
Scotts  has  completed  the  divestiture. 

Finally,  the  proposed  Order  prohibits 
Scotts  from  acquiring  any  interest  in  any 
other  company  engaged  in  the  sale  of 
water  soluble  fertilizer  for  consumer 
use,  without  prior  approval  from  the 
Commission,  for  a  period  of  ten  (10) 
years.  | 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  Order.  This  analysis  is  not 
intended  to  constitute  an  official 
interpretation  of  the  Agreement  or  the 
proposed  Order  or  in  any  way  to  modify 
the  terms  of  the  Agreement  or  the 
proposed  Order. 
Benjamin  I.  Berman, 
Acting  Secretary. 

|FR  Doc.  95-14693  Filed  6-14-95;  8:45  am] 
BItJJNO  CODE  6750-01-M 


GENERAL  SERVICES 
ADMINISTRATION 

Intent  To  Prepare  an  Environmental 
Impact  Statement  for  the  Development 
of  a  Clifton  Road  Campus  Annex  for 
the  Centers  for  Disease  Control  and 
Prevention,  Atlanta,  Georgia 

Pursuant  to  the  requirements  of  the 
National  Environmental  Policy  Act 
(NEPA)  of  1969,  and  the  President's 
Council  on  Environmental  Quality 
Regulations  (40  CFR  1500-1508),  as 
implemented  by  General  Services 
Administration  (GSA)  Order  PBS  P 
1095.4B,  GSA  announces  its  intent  to 
prepare  an  Environmental  Impact 
Statement  (EIS)  for  the  long-term 
development  of  a  campus  annex  (West 
Campus)  to  house  the  Centers  for 
Disease  Control  and  Prevention  (CDC). 

The  EIS  will  examine  the  short  and 
long  term  impacts  on  the  natural  and 


built  environments  of  developing  and 
operating  a  mix  of  laboratory,  office,  and 
support  space  at  the  proposed  West 
Campus.  Potential  impact  assessment 
areas  include  but  are  not  Umited  to  air, 
water,  public  facihties  &  inftastructure, 
plant  &  animal  life,  transportation 
systems,  parking,  and  community  & 
economic  issues. 

The  EIS  will  also  examine  measures 
to  mitigate  unavoidable  adverse  impacts 
of  the  proposed  action.  Concurrent  with 
NEPA  implementation,  GSA  will  also 
implement  its  consultation 
requirements  under  Section  106  of  the 
National  Historic  Preservation  Act  to 
determine  the  potential  impacts  of  the 
proposed  action  on  historic  &  cultural 
resources. 

CDC's  existing  Main  Campus  occupies 
27.6  acres,  and  is  bounded  by  Clifton 
Road  to  the  north.  Michael  Street  to  the 
south  and  east,  and  CUfton  Way  to  the 
west. 

CDC  currently  occupies 
approximately  884,000  gross  square  feet 
in  17  buildings,  housing  some  1,900 
persoimel.  Approximately  60  percent  of 
gross  square  footage  consists  of 
laboratory  space,  Uie  remainder  being 
office,  adiministrative,  and  facility 
support  space.  There  are  approximately 
1,800  parking  spaces  on  site. 

To  meet  CDC  s  known  facility 
replacement  needs,  and  to  provide 
future  expansion  space,  GSA  proposes 
to  acquire  and  develop  approximately 
16.8  acres  bounded  by  Clifton  Road  to 
the  north,  Clifton  Way  to  the  east,  and 
Michael  Street  to  the  south  and  west 
(West  Campus).  The  maximum 
anticipated  development  over  a  twenty 
year  planning  horizon  is  approximately 
633,000  additional  gross  square  feet  of 
laboratory,  office,  and  support  space, 
and  2,300  parking  spaces. 

GSA  has  identified  the  following 
alternatives  to  be  examined  in  the  "EIS: 

•  "No  Action,"  that  is,  undertake  no 
site  acquisition  and  development  at  all. 

•  Development  of  the  proposed  West 
Campus  Site,  previously  described  in 
this  Notice.  This  is  the  GSA/CDC 
preferred  alternative. 

•  Development  of  the  proposed  West 
Campus  housing  requirements  on  the 
Main  Campus. 

GSA  may  examine  alternative  levels 
of  development  based  on  CDC's  known 
and  projected  requirements  in  response 
to  public  comments  received  during  the 
NEPA  analysis  period. 

As  part  of  the  public  scoping  process, 
GSA  encourages  you  to  contact  us  in 
writing  at  the  following  address  with 
your  concerns  regarding  the  proposed 
action:  Mr.  George  Chandler,  Technical 
Services  Team  Leader,  PBS  Portfoho 
Management — 4PT,  401  West  Peach  tree 


Street,  NW.  Suite  3000,  Atlanta,  GA 
30365,  or,  FAX  your  comments  to  Mr. 
Chandler  at  404-331-4540.  Comments 
should  be  postmarked  no  later  than  July 
9, 1995. 

GSA  intends  to  conduct  a  Pubhc 
Scoping  Meeting  to  solicit  comments, 
and  to  address  general  questions 
concerning  the  proposed  action  and 
NEPA.  GSA  urill  place  a  NoUce  of  this 
and  all  sut>sequent  pubhc  meetings  and 
document  releases  concerning  the 
proposed  action  in  the  Atlanta  Journal- 
Constitution  approximately  two  weeks 
prior  to  the  event.  GSA  will  notify 
persons  and  organizations  on  our 
mailing  list  by  mail.  Persons  who  wish 
to  be  added  to  the  mailing  list  should 
write  or  FAX  GSA  as  indicated  in  this 
Notice. 

Dated:  June  1.  1995. 

Jimmy  H.  Bridgeman, 

Assistant  Regional  Administrator.  Public 
Buildings  Service. 

jFR  Doc.  95-14613  Filed  6-14-95;  8:45  ami 

B4LUNG  CODE  S820-23-M 


Intent  To  Prepare  an  Environmental 
Impact  Statement  for  the  Fresno 
United  States  Courthouse,  CA 

AGENCY:  General  Services 
Administration. 

ACTION:  Notice  of  intent  to  prepare  an 
Environmental  Impact  Statement  (EIS) 
for  a  new  United  States  Courthouse. 

SUMMARY:  The  action  to  be  evaluated  by 
this  EIS  is  the  construction  of  a  new 
United  States  Courthouse  in  Fresno, 
Cahfomia.  The  facility  will  be  located 
on  an  approximately  4.5  acre  site  and 
includes  construction  of  392 
subterranean  and  surface  parking 
spaces. 

ALTERNATIVES:  The  EIS  will  evaluate 
four  alternative  sites.  Three  of  the  sites 
are  located  in  the  downtown  area  of  the 
city  while  the  fourth  is  located  in  north 
Fresno.  In  addition,  as  required  by  the 
National  Enviroiunental  Policy  Act 
(NEPA),  the  EIS  will  also  analyze  the 
"No  Action"  alternative  as  a  baseline  for 
gauging  the  impacts  of  not  building  a 
new  courthouse. 

PUBLIC  INVOLVEMENT:  The  public  will  be 
invited  to  participate  in  reviewing  the 
Draft  EIS  and  a  public  meeting  that  will 
be  held  at  the  City  of  Fresno  Council's 
Chambers,  2600  Fresno  Street  in  Fresno, 
Cahfomia  from  4:30  p.m.  to  7:00  p.m. 
on  June  16,  1995.  A  copy  of  the  DEIS  is 
available  for  pubhc  review  at  the  Fresno 
County  Library,  2420  Mariposa  Street  in 
Fresno,  and  at  GSA's  Field  Office  at  the 
B.F.  Sisk  Federal  Building — United 
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States  Courthouse,  1130  'O'  Street  in 
Fresno. 

POINT  Of  COHT/kCX:  Ml.  Javad  SoUani, 
Asset  Manager.  United  States  General 
Services  Administration,  The  Pacific 
Rim  Region,  at  (415)  744-5255. 

Dated:  June  6, 1995. 
Aki  K.  Nakao. 

Deputy  Regional  Administrator. 
|FR  Doc.  95-14614  Filed  6-14-95;  8:45  ami 
BILUNO  CODE  4820-23-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Child  Welfare  Waiver  Demonstrations 
Pursuant  to  Section  1 130  of  the  Social 
Security  Act  (the  Act);  Titles  IV-€  and 
IV-B  of  the  Act;  Public  Law  103-432 

AGENCY:  Administration  on  Children, 
Youth  and  Families  (ACYF),  ACF, 
DHHS. 

ACTION:  Public  notice. 


SUMMARY:  This  public  notice  announces 
that  the  Department  of  Health  and 
Himfian  Services  (Department)  is  seeking 
proposals  on  child  welfare 
demonstration  projects  and  informs 
interested  parties  of  (1)  the  principles 
the  Department  will  consider  in 
exercising  its  discretion  to  approve  or 
disapprove  demonstration  projects 
under  the  authority  in  section  1130  (b) 
(of  Part  A  of  title  XI)  of  the  Social 
Security  Act,  added  by  Pub.  L.  103-432; 
(2)  the  procedures  the  Department 
expects  States  to  employ  in  involving 
the  public  in  the  development  of 
proposed  demonstration  projects  under 
section  1130;  and  (3)  the  procedures  the 
Department  will  follow  in  receiving 
demonstration  proposals.  The  principles 
and  procedures  described  in  the  pubhc 
notice  are  being  provided  for  the 
information  of  interested  parties  and  are 
not  legally  binding  on  the  Department. 
This  notice  does  not  create  any  right  or 
benefit,  substantive  or  procedural, 
enforceable  at  law  or  equity,  by  any 
person  or  entity,  against  the  United 
States,  its  agencies  or  instrumentalities. 
the  States,  or  any  other  person. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  W.  Ambrose,  Children's 
Bureau,  Administration  on  Children. 
Youth  and  FamiUes,  HHS  at  (202)  205- 
8740. 


SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

Demonstration  Proposals  Pursuant  to 
Section  1130  of  the  Social  Security 
Act — General  Policies  and  Procedures 

Under  section  1130,  the  Department 
of  Health  and  Human  Services  is  given 
authority  to  permit  as  many  as  ten 
States  to  conduct  demonstration 
projects  which  involve  the  waiver  of 
certain  requirements  of  titles  IV-B  and 
IV-E,  the  sections  of  the  Social  Secimty 
Act  which  govern  foster  care,  adoption 
assistance,  independent  living,  child 
welfare  services,  family  preservation 
and  support,  and  related  expenses  for 
program  administration,  training,  and 
automated  systems. 

The  Department  desires  to  facilitate 
the  testing  of  new  approaches  to  the 
delivery  of  a  broad  range  of  child 
welfare  services.  Such  demonstrations 
can  provide  valuable  knowledge  that 
will  help  lead  to  improvements  in  the 
deUvery.  effectiveness  and  efficiency  of 
services.  The  Department  is  committed 
to  both  a  thorough  and  an  expeditious 
review  of  State  requests  to  conduct  such 
demonstrations. 

In  exercising  her  discretionary 
authority,  the  Secretary  has  developed  a 
number  of  policies  and  procedures  for 
reviewing  proposals.  In  order  to  ensure 
a  sound,  expeditious  and  open  decision- 
making process,  the  Department  will  be 
guided  by  the  policies  and  procedures 
described  in  this  statement  in  accepting 
and  reviewing  proposals  submitted 
pursuant  to  Section  1130. 

n.  Background 

The  child  welfare  system  is  in  a 
period  of  great  crisis  and  great 
challenge.  Current  social  and  economic 
forces  are  placing  enormous  pressures 
and  stresses  on  children  and  famiUes 
and  on  the  professionals  and  agencies 
that  serve  them.  Rising  rates  of  child 
and  family  poverty,  a  greater  number  of 
teen  pregnancies,  the  substance  abuse 
and  AIDS  epidemics  and  the  increasing 
levels  of  interpersonal  and  community 
violence  have  resulted  in  a  loss  of 
family  strength  and  imity  and  increasing 
multiple  challenges  to  very  fragile 
famiUes.  These  issues  have  resulted  in 
increasing  caseloads,  consisting  of  much 
more  complex  family  problems. 
Community  and  State  agencies  with 
limited  resources  are  struggling  to 
address  these  issues. 

New,  creative  efforts  are  needed  to 
stimulate  meaningful  changes  in  the 
delivery  of  child  welfare  services  and 
foster  more  effective  methods  of  service 
delivery  to  children  and  families. 
Throu^out  the  coimtry.  local  and  State 


child  welfare  agency  administrators  are 
developing  innovative  responses  to 
these  circumstances.  Knowledgeable 
child  welfare  professionals  are 
developing  new  solutions  to  these 
challenges  even  when  faced  with 
insufficient  resources.  In  order  to  meet 
the  existing  service  needs  of  families 
vdth  diminishing  resources,  more 
flexibility  is  needed  in  devising  service 
programs. 

In  addition,  a  wide  range  of  efforts  is 
underway  to  foster  more  effective 
working  relationships  among  Federal. 
State  and  local  governments  which  will 
strengthen  Federal-State  partnerships  in 
developing  a  responsive  child  welfare 
service  delivery  system.  This  new 
partnership  is  an  integral  part  of  several 
programs  administered  by  the 
Administration  for  Children  and 
FamiUes  (ACF).  For  example,  the 
Family  Preservation  and  Support 
Services  program  (Subpart  2  of  title  fV- 
B  of  the  Social  Secxuity  Act)  provides 
funds  to  assist  States  in  assessing  the 
needs  of  children  and  families,  re- 
examining the  States'  systems  for 
meeting  such  needs,  and  developing  a 
five-year  plan  for  the  implementation  of 
family  preservation  and  support 
services  and  for  the  accomplishment  of 
systems  <:hange.  The  Family 
Preservation  and  Support  planning 
process  is  designed  to  involve  all  the 
stakeholders  and  other  appropriate 
parties  in  an  effort  to  improve  services 
for  children  and  families. 

Another  aspect  of  the  Family 
Preservation  and  Support  effort 
provides  funds  for  State  Coiuts  to  assess 
their  role  in  responding  to  the  needs  of 
children  and  families,  and  develop 
improvement  plans  based  on  these  self- 
assessments.  The  Statewide  Automated 
Child  Welfare  Information  System 
(SACWIS)  provides  funds,  at  the  rate  of 
75  percent  Federal  share,  for  the 
development  or  expansion  of  child 
welfare  information  systems  which  will 
help  States  Unk  child  welfare  program 
data  and  operations  with  other 
programs,  especially  AFDC  and  child 
abuse  and  neglect  programs. 

Another  key  example  of  the 
Department's  efforts  to  foster  more 
effective  working  relationships  is  the 
development  of  a  new  outcomes-based 
approach  to  child  welfare  monitoring. 
Several  States  have  agreed  to  participate 
with  ACF  in  the  conduct  of  monitoring 
pilot  tests  during  fiscal  year  1995. 


General  Considerations 

Principles 

The  implementation  of  the  Child 
Welfare  Waiver  Demonstration  Project 
will  be  guided  by  the  principles 
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enumerated  below.  Projects  conducted 
under  this  waiver  authority  must 
according  to  statute: 

♦  Be  consistent  with  the  purposes  of 
titles  IV-B  and  IV-E  of  the  Social 
Security  Act  in  providing  child  welfare 
services,  including  foster  care  and 
adoption,  that  is: 

— Assure  the  safety  of  children  and 
protect  the  rights  of  children  and  their 
families;  and 

— Ensure  permanency  for  children 
through  intensive  family  preservation 
and  support  or  through  reunification 
or  adoption  efforts; 

♦  Be  cost  neutral  to  the  federal 
government  for  the  duration  of  the 
project  period;  and 

♦  Ensure  that  benefit  eligibility  to  a 
qualified  child  or  family  will  not  be 
impaired. 

In  addition,  the  demonstration  project 
should  also  be  guided  by  the  following 
principles: 

♦  Focus  on  improving  outcomes  for 
children  and  families  and  the  efficacy 
with  which  services  are  provided; 

♦  Be  open  to  public  scrutiny  at  the 
local.  State  and  Federal  levels,  and  be 
based  upon  broad  consultation  and  full 
opportunity  for  public  comment; 

♦  Provide  services  in  which  the  level 
of  State  intrusion  into  family  life  is 
consistent  with  the  seriousness  of  the 
risks  to  family  members; 

♦  Comply  wath  appropriate  civil 
rights  statutes  and  regulations;  and 

♦  Present  a  policy-relevant 
hypothesis  that  is  testable  by  a  well- 
designed  evaluation  plan. 

Objectives 

In  implementing  the  waiver 
demonstrations,  the  Administration  for 
Children  and  Families  proposes  to 
encoiu'age  States  to  test  programmatic 
hypotheses  which  accomplish  certain 
service  delivery  program  goals.  Some  of 
the  general  objectives  to  be  considered 
by  the  States  in  developing  their 
demonstration  projects  may  include  the 
following: 

♦  Development  of  family  focused, 
strengths-based,  community-based 
service  delivery  networks  that  enhance 
the  child-rearing  abilities  of  families  to 
enable  them  to  remain  safely  together  in 
their  homes  whenever  possible; 

♦  Better  results  for  children  and 
families,  such  as:  Better  assuring  the 
safety  and  protection  of  children; 
enhancing  and  enriching  child 
development;  strengthening  family 
functioning  and  averting  family  crises; 
providing  early  intervention  to  avoid 
out-of-home  placement;  reducing  the 
time  that  children  are  separated  fitim 
their  families;  speeding  the  process  by 


which  children  who  cannot  return  home 
are  freed  for  adoption  and  adopted;  or 
preparing  young  people  in  foster  care 
for  independent  living; 

♦  Knowledge  which,  when  » 
confirmed  by  rigorous  evaluation,  can 
be  employed  by  other  States  and  Federal 
policymakers  to  improve  outcomes  for 
children  and  families  or  increase 
efficiency  or  both; 

♦  Innovation  and  State 
demonstrations  of  the  benefits  available 
fi-om  thoughtful  initiatives  developed  at 
the  State  or  local  level;  and 

♦  Information  and  experience  on 
which  to  base  legislative  changes. 

Also,  in  the  testing  of  new  program 
approaches  to  the  deUvery  of  child 
welfare  services,  the  Department  will 
consider  proposals  which  involve 
parallel  projects  of  title  IV-A  (AFDC) 
waivers.  Associated  title  IV-A  waiver 
requests  must  be  included  in  the 
proposal  for  titles  IV-B  and  E  waivers. 
However,  cost  neutrality  must  be 
measured  for  titles  FV-B  and  E 
separately  from  the  cost  neutrality 
calculations  associated  with  other 
waivers. 

While  the  Department  expects  to 
review  a  range  of  proposals,  it  may 
disapprove  or  limit  proposals  on  poUcy 
grounds  or  because  the  proposal  creates 
potential  constitutional  problems  or 
violations  of  civil  rights  laws  or  equal 
protection  requirements.  The 
Department  seeks  proposals  which 
enhance  the  quality  of  and  access  to 
services.  Within  this  overall  policy 
framework,  the  Department  is  prepared 
to: 

— Grant  waivers  to  test  the  same  or 
related  policy  innovations  in  multiple 
States  (replication  is  a  valid 
mechanism  by  which  changes  can  be 
assessed);  and 

— Approve  waiver  demonstration 
projects  ranging  in  scale  from 
reasonably  small  to  statevnde. 

Because  this  waiver  authority  must  be 
limited  to  ten  States,  the  Department 
will  give  preference  to  proposals  which 
would  test  policy  alternatives  which  are 
unique;  which  differ  in  their  approach 
to  serving  families  and  children;  and 
which  differ  in  significant  ways  from 
other  proposals.  However,  the 
Department  encourages  States  which 
may  be  planning  to  propose 
demonstraUon  projects  which  are 
similar  to  each  other,  to  consider 
collaborating  on  the  design  of  the 
projects  and  their  evaluations,  to 
produce  a  test  of  the  same 
demonstration  project  in  diverse 
settings. 


Provisions  Not  Subject  To  Waiver 

Section  1130  (b)(1)  excludes  certain 
provisions  of  titles  IV-E  and  IV-B  from 
waiver.  They  are: 

A.  Certain  protections  for  children  in 
foster  care  and  their  families,  formerly 
required  by  section  427  of  the  Social 
Security  Act  (now  section  422(b)(9), 
which  will  become  effective  April  1, 
1996,  will  make  those  protections  an 
element  of  a  State's  Child  Welfare 
Services  State  Plan).  These  protections 
are  fully  explained  in  section  475  of  the 
Act.  This  excludes  from  waiver:  (1)  All 
the  protections  having  to  do  with 
periodic  reviews  of  the  status  and 
progress  of  foster  care  cases;  (2) 
dispositional  hearings  to  determine  or 
confirm  the  future  plan  for  the  child  and 
to  determine  whether  an  independent 
Uving  plan  is  needed  for  older  children 
in  care;  (3)  requirements  that  certeiin 
information  be  contained  in  a  child's 
case  plan;  (4)  protections  for  the  child 
such  as  requirements  that  the  placement 
be  the  most  family-like  setting  and  in 
close  proximity  to  the  parents'  home; 
and  (5)  protections  for  the  family  such 
as  procedural  safeguards  to  assure  that 
parental  rights  are  respected. ' 

B.  Section  479  which  establishes  the 
Adoption  and  Foster  Care  Data 
collection  requirements. 

C.  Any  provision  of  title  IV-^  to  the 
extent  that  a  waiver  would  impair  the 
entitlement  of  any  qualified  child  or 
family  to  benefits  including  the 
provisions  of  sections  471  (a)(8)  and  (12) 
which  provide  for  confidentiaUty  and 
fair  hearings,  respectively. 

All  other  provisions  are  available  to 
be  waived.  (See  Appendix  I  for  a  brief 
listing  of  possible  waivable  provisions. 
This  listing  should  be  considered  only 
as  a  list  of  possible  suggestions  and  not 
an  all-encompassing  Ust  of  possible 
waivers.) 

III.  Duration 

Section  1130  (d)  of  the  Social  Security 
Act  limits  the  duration  of  the  waiver 
demonstration  to  not  more  than  five 
years.  The  Department  will  consider 
demonstrations  wnth  a  duration  of  less 
than  five  years,  and  will  work  with 
States  to: 

♦  Approve  waivers  of  sufficient 
duration  to  give  new  approaches  a  fair 
test.  The  duration  of  waiver  approval 
should  be  commensurate  with  the 
magnitude  and  complexity  of  the 


'  While  the  documentation  often  associated  with 
section  427  protections  is  not  a  statutory 
requirement,  and  therefore  needs  no  waiver,  some 
States  may  be  interested  in  proposing  alternative, 
less  burdensome  methods  of  assuring  compliance 
with  the  law.  The  Department  would  entertain  such 
alternative  methods,  even  if  no  formal  waiver  is 
required. 
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project.  For  example,  a  large-scale 
statewide  program  may  require  the  full 
five  years.  Smaller  projects,  for  example 
a  one-to  several  county  demonstration 
effort,  may  demonstrate  their 
effectiveness  and  utihty  in  a  shorter 

timeframe; 

♦   Provide  reasonable  time  for  the 
preparation  of  meaningful  evaluation 
results  of  the  demonstration  project;  and 

«  Determine  a  reasonable  start  date 
for  the  project  recognizing  that  new 
approaches  often  involve  considerable 
start-up  time. 

Prior  to  final  approval,  negotiated 
agreements  will  be  established  between 
the  State  and  the  Department  which 
include  provisions  to  cancel/suspend/ 
modify  the  demonstration  project:  (1)  If 
it  is  determined  that,  in  the  conduct  of 
the  project,  appropriate  and  sufficient 
services  cannot  be  provided  to  eligible 
participants  or  the  safety  and  protection 
of  children  would  be  jeopardized;  or  (2) 
for  any  other  reason  deemed  adequate 
and  sufficient  for  suspension/ 
cancellation  by  the  State  or  the 
Department. 

rv.  Evaluation 

Section  1130  (f)  requires  that  each 
State  authorized  to  conduct  a  waiver 
demonstration  project  obtain  an 
evaluation  by  an  independent  contractor 
to  assess  the  effectiveness  of  the  project. 
The  evaluation  plan,  at  a  minimum, 
must  provide  for: 

(1)  A  comparison  of  outcomes  for 
children  and  famihes.  and  groups  of 
children  and  famiUes.  under  the  project 
and  such  outcomes  under  an  existing 
State  plan  or  plans,  for  purposes  of 
assessing  the  effectiveness  of  the  project 
in  achieving  program  goals;  and 

(2)  A  comparison  ofmethods  of 
service  delivery  under  the  project  and 
such  methods  under  a  State  plan  or 
plans,  with  respect  to  efficiency, 
economy  and  any  other  appropriate 
measures  of  program  management. 

Section  1130  (e){.\)  requires  the 
proposal  to  describe  both  the  children 
and  famihes  who  would  be  served  by 
the  waiver  demonstration  project  and 
the  services  which  would  be  provided. 
The  Department  is  committed  to  testing 
a  range  of  program  strategies.  The 
Department  encourages,  where 
appropriate,  that  the  proposal  provide 
for  random  assignment  of  children  and 
famihes  to  groups  served  under  the 
project  and  control  groups,  but  is  open 
to  various  other  evaluation  techniques. 
For  example,  in  a  proposed 
demonstration  effort  Uiat  would 
necessarily  affect  100%  of  the 
population  to  be  served,  a  random 
assignment  methodology  would  not  be 
appropriate. 


The  Department  is  also  eager  to 
ensure  that  the  evaluation  process  be  as 
unintrusive  as  possible  to  the  chents  in 
terms  of  implementing  and  operating 
the  approach  to  be  demonstrated,  while 
ensuring  that  critical  lessons  are  learned 
from  the  demonstration  effort. 

If  the  State  proposes  an  alternative  to 
random  assignment,  the  proposal  must 
include  a  justification  explaining  why 
random  assignment  is  not  appropriate 
and  how  the  alternative  methodology 
will  meet  evaluation  needs. 

The  evaluation  design  must  include  a 
clear  statement  of  the  evaluation 
questions. 

The  State  demonstration  project 
managers  must  meet  with  Department 
staff  within  30  days  after  project 
approval  to  finalize  the  evaluation 
design  and  reporting  schedule  and  make 
changes,  as  necessary.  In  general,  the 
Department  will  require  an  evaluation 
update  report  at  12  months;  an  Interim 
Evaluation  Report  to  be  submitted 
within  30  months  after  project  start-up; 
another  update  report  at  48  months;  and 
a  Final  Evaluation  Report  to  be 
submitted  90  days  after  the  project  ends. 
The  costs  of  the  required  independent 
evaluation  of  each  State's  demonstration 
project  vfill  be  excluded  from  the  cost- 
neutrahty  calculation.  In  addition,  the 
costs  for  the  development  of  the 
proposal  and  the  evaluation  design  as 
well  as  the  costs  of  the  evaluation  itself, 
may  be  charged  to  title  IV-E 
administrative  costs  without  cost 
allocation,  so  that  States  may  claim  a 
full  fifty  percent  of  these  costs  as  title 
IV-E  administrative  costs. 

Subject  to  the  availability  of  funding, 
a  national  contract  will  be  awarded  to 
collect  information  from  the  approved 
demonstration  projects;  produce  annual 
reports  for  the  Department  and  the 
general  pubhc;  collect,  analyze  and 
report  the  results  of  each  demonstration 
project;  and  prepare  a  national  summtuy 
of  the  Child  Welfare  Waiver 
Demonstrations  at  the  completion  of  the 
project  period.  All  approved  appUcants 
must  provide  an  assurance  that  they 
wrill  agree  to  cooperate  and  collaborate 
in  this  evaluation  effort.  Periodic 
meetings  between  the  national 
contractor  and  the  ten  evaluators  will  be 
held  in  order  to  coordinate  the 
evaluation  of  the  waiver  demonstration 
project.  It  is  anticipated  that  there  will 
be  one  coordination  meeting  aimually  in 
addition  to  the  other  required  meetings 
indicated  in  this  Pubhc  Notice. 

V.  Cost  Neutrality 

Section  1130  (g)  requires  that  the 
waiver  demonstration  project  be  cost- 
neutral,  that  is,  the  total  amount  of 
federal  funds  used  to  support  the 


demonstration  project,  over  the 
approved  project  period,  will  not  exceed 
the  amount  of  federal  funds  that  would 
have  been  expended  by  the  State  under 
the  State  plans  approved  imder  Parts  B 
and  E  of  title  IV  if  the  waiver 
demonstration  project  were  not 
conducted.  The  Department  will 
monitor  demonstration  projects,  as 
outlined  in  this  section  and  elsewhere 
in  this  Announcement,  to  track  interim 
results  and  spending,  and  to  assure 
federal  cost  neutrality,  where  needed,  as 
the  demonstration  project  progresses. 
The  Department  will  work  with  a  State 
to  maintain  cost  neutraUty  throughout 
the  period  of  the  demonstration  project, 
by  modifying  the  project  or  taking  other 
appropriate  action. 

The  Department  will  allow  States  to 
project  cost  neutrahty  over  the  fife  of  a 
demonstration  project,  rather  than  on  a 
year  by-year  basis,  since  many 
demonstrations  involve  making  "up- 
front" investments  in  order  to  achieve 
out-year  savings.  The  Department  will 
set  a  cap  on  the  total  "up-front"  federal 
dollar  amount  associated  with  any 
demonstration  project.  The 
determination  of  cost-neutrahty  will  be 
completed  before  the  demonstration 
project  begins,  and  fiscal  effects  v«ll  be 
carefully  monitored,  along  with  other 
project  results,  as  the  demonstration 
project  progresses  and  the  State  submits 
the  required  fiscal  and  programmatic 

reports. 

Waivers  will  not  be  granted  if  the 
Department  determines  that  up-front 
costs  present  too  great  a  risk  to  the 
maintenance  of  cost  neutrality  over  the 
hfe  of  the  project.  Should  added  federal 
costs  attributable  to  the  demonstration 
project  exceed  projections  or  a  cap  on 
up-front  costs,  continuation  of  the 
demonstration  project  will  be 
conditioned  on  modification  of  the 
project  or  other  action  that  will 
maintain  federal  cost  neutrality. 

The  Department  encourages,  where 
appropriate,  the  use  of  random 
assignment  of  individuals  for  evaluation 
and  as  a  method  for  determining  the 
fiscal  effects  of  the  demonstration 
project  but  recognizes  that  this  method 
may  not  be  appropriate  for  certain 
demonstration  projects.  In  randomly 
assigning  individuals  to  experimental 
and  control  groups,  the  costs  associated 
with  the  control  group  (foster  care  rates 
and  administrative  costs)  become  the 
baseline  for  cost  neutrahty  (i.e.,  the 
average  cost  for  a  control  group  case  is 
assumed  to  be  the  amount  that  would 
have  been  spent  on  each  experimental 
case).  If  an  alternative  method  is 
proposed,  then  other  methods  of 
measuring  cost  neutrahty  should  be 
used.  In  Ae  proposal.  States  should 
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outline  the  projected  costs  for  the 
demonstration  project  and  detail: 
— The  method  by  which  current  costs 
have  been  derived,  and  their  basis; 
— The  method  for  projecting  costs  of  the 
demonstration,  and  for  projecting  the 
costs  which  would  have  been 
incurred  in  the  absence  of  a 
demonstration,  and  their  bases; 
— Any  factors  the  State  may  propose  for 
adjusting  cost  estimates  over  the  life 
of  the  demonstration  project,  and 
their  bases;  and 
— The  method  the  State  proposes  for 
measuring  costs  during  the 
demonstration,  including  actual  costs 
of  the  demonstration,  and  the 
frequency,  nature,  and  specific  cost 
elements  of  proposed  fiscal  reports. 
The  Department  recognizes  the 
difficulty  of  projecting  and  measuring 
title  rV-E  and  title  FV-B  expenditures, 
and  is  open  to  methodology(ies)  the 
State(s)  may  propose.  However,  the 
Department  favors  random  assignment, 
where  appropriate,  as  the  methodology 
for  the  evaluation  component,  and  as  a 
method  for  determining  the  fiscal  effects 
of  a  demonstration  as  well.  The 
Department  wall  work  with  States  in 
measuring  actual  fiscal  experience 
against  cost  projections.  Fiscal  reports 
on  the  demonstration  project  will  be 
due  on  a  quarterly  or  at  least  a  semi- 
annual basis. 

States  may  be  required  to  conform, 
within  a  reasonable  period  of  time, 
relevant  aspects  of  the  demonstrations 
to  changes  in  Federal  legislation. 

VI.  Technical  Assistance 

Pre-approval  technical  assistance  will 
be  provided  by  Children's  Bureau  staff 
or  Regional  Office  staff  to  any  State 
which  requests  assistance  in  applying 
for  a  waiver  demonstration  project.  Pre- 
approval  consultation  with  the  State  can 
include  answering  specific  questions, 
providing  assistance  with  cost  neutrality 
and  cost  allocation  issues,  reviewing 
draft  proposals  and  referring  States  to 
sources  of  non-federal  assistance  for  the 
formulation  of  evaluation  plans. 

Federal  staff  will  not  participate  in 
determining  the  basic  nature  of  a  State's 
demonstration  project,  but  will  provide 
assistance  related  to  preparing  a 
proposal.  The  Department  will  provide 
technical  assistance  to  all  interested 
States,  upon  request,  in  order  to  speed 
approvals  and  improve  the  quaUty  of 
the  review  process. 

After  approval.  Federally-provided 
third-party  technical  assistance  will  be 
available,  to  a  limited  extent,  to  support 
approved  demonstration  projects.  In 
addition,  the  Department  will  consider 
proposals  from  interested  States  for 


other  partnership  roles  which  the 
Department  might  assume  (the  conduct 
of  a  targeted  program  review,  for 
example)  and  which  would  be 
memorialized  in  the  waiver  approval 
document. 

The  Department  is  committed  to 
minimizing  the  administrative  burden 
on  the  States,  and  the  processing  time 
for  waiver  proposals. 

VII.  Proposal  Review 

The  proposals  will  be  evaluated  by  a 
panel  of  federal  officials,  who  will  also 
consider  any  comments  received  bom 
outside  experts  and  the  general  public. 
Regional  Office  staff  will  be  asked  to 
complete  an  independent  review  of 
proposals  submitted  by  States  in  their 
respective  Regions;  these  reviews  will 
be  included  in  the  final  decision-making 
process.  If  the  review  discloses 
questions  or  issues  with  a  proposal. 
Regional  Office  staff  will  be  asked  to 
contact  the  State  for  more  information 
or  to  resolve  the  problem  so  that  the 
process  can  continue.  The  State(s)  will 
be  permitted  a  reasonable  period  of  time 
to  address  the  issues  raised  by  the 
review. 

Deadlines 

Deadlines  are  established  to  provide  a 
fair  and  orderly  process  for  review  and 
approval.  It  is  anticipated  that  proposals 
will  be  received  on  a  "rolhng"  basis. 
The  deadline  for  the  initial  set  of 
proposals.  Round  One,  is  July  31,  1995. 
Proposals  received  by  that  date  will  be 
reviewed  first  and  will  be  given  priority 
for  consideration.  However,  if  there  are 
not  ten  proposals  in  Round  One,  or 
there  are  not  ten  proposals  approved 
after  completion  of  the  review,  then 
additional  proposals  will  be  accepted 
and  considered  for  approval.  Additional 
proposals  will  be  received  any  time  after 
the  initial  due  date  until  September  30, 
1995  (Round  Two).  If  the  Department 
has  not  already  approved  ten  child 
welfare  waiver  demonstration  projects, 
additional  proposals  will  be  reviewed 
quarterly  until  ten  proposals  are 
approved.  Once  ten  projects  have  been 
approved,  all  States  will  be  notified  and 
all  proposals  not  approved  will  be 
returned. 

Approvals  will  be  announced  as 
decisions  are  made.  If  a  State  can  make 
a  compelling  argument  for  an  expedited 
review,  the  Department  will  try  to 
accommodate  such  a  request. 

If  necessary,  an  agreement  can  be 
negotiated  between  the  State  and  the 
Department  to  start  the  demonstration 
project  at  some  date  in  the  future.  For 
example,  if  some  action  of  the  State 
legislature  is  required  as  an  integral 
element  of  a  demonstration,  the  five 


year  period  for  that  demonstration 
would  not  start  until  the  legislature  had 
acted. 

Pubhc  comments  will  be  soUcited  in 
the  course  of  the  review  process.  (See 
Section  VIII.)  The  States  wrill  be  asked 
to  demonstrate  that  their  proposals  are 
based  on  broad  consultation,  such  as 
focus  groups  and  pubUc  forums,  or 
legislative  hearings. 

Vm.  State  Notice  Procedures 

The  Department  recognizes  that 
individuals  who  may  be  affected  by  a 
demonstration  project  have  a  legitimate 
interest  in  learning  about  proposed 
projects  and  having  input  into  the 
decision-making  process  prior  to  the 
time  a  proposal  is  approved  by  the 
Department.  The  Department  requires 
that  States  provide  notification  to  the 
public  that  a  waiver  demonstration 
effort  is  being  proposed. 

A  process  that  facilitates  public 
involvement  and  input  promotes  sound 
decision-making.  There  are  many  ways 
that  States  can  provide  for  such  input. 
In  order  to  allow  for  public  input  into 
the  proposal,  the  Department  will 
accept  any  process  that: 

♦  Includes  the  ho  i  Ung  o  f  one  or 
more  public  hearings,  at  which  the  most 
recent  working  proposal  is  described 
and  made  available  to  the  public,  and 
time  is  provided  during  which 
comments  can  be  received;  or 

♦  Uses  a  commission  or  other  similar 
process,  where  meetings  are  open  to 
members  of  the  public,  in  the 
development  of  the  proposal;  or 

♦  Results  from  enactment  of  a 
proposal  by  the  State  legislature  prior  to 
submission  of  the  demonstration 
proposal,  where  the  legislature  holds 
one  or  more  public  hearings  and  the 
outline  of  such  proposal  is  contained  in 
the  legislative  enactment;  or 

♦  Provides  for  formal  notice  and 
comment  in  accordance  with  the  State's 
administrative  procedures  act;  provided 
that  such  notice  must  be  given  at  least 
30  days  prior  to  submission;  or 

♦  includes  notice  of  the  intent  to 
submit  a  demonstration  proposal  in 
newspapers  of  general  circulation,  and 
provides  a  mechanism  for  receiving  a 
copy  of  the  working  proposal  and  an 
opportunity,  which  shall  not  be  less 
than  30  days,  to  comment  on  the 
proposal;  or 

♦  Includes  any  other  similar  process 
for  public  input  that  would  afford  an 
interested  party  the  opportunity  to  learn 
about  the  contents  of  the  proposal,  and 
to  comment  on  its  contents. 

The  State  shall  include  in  the 
demonstration  proposal  it  submits  to  the 
Department  a  description  of  the  process 
that  was  used  in  the  State  to  obtain 
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public  input.  If  the  Department 
determines  that  the  process  was 
inadequate  to  meet  the  standards  set 
forth  above,  the  State  can  resolve  the 
inadequacy  by  posting  a  notice  in  the 
newspaper  of  widest  circulation  in  each 
city  with  a  population  of  100,000  or 
more,  or  in  the  newspaper  of  widest 
circulation  in  the  State  if  there  is  no  city 
with  a  population  of  100.000,  indicating 
that  a  demonstration  proposal  has  been 
submitted.  Such  notice  shall  describe 
the  major  elements  of  the  proposed 
demonstration  and  any  changes  in 
benefits,  payments,  responsibiUties.  or 
provider  selection  requested  in  the 
proposal.  The  notice  shall  indicate  how 
an  interested  person  can  obtain  copies 
of  the  proposal  and  shall  specify  that 
written  comments  will  be  accepted  by 
the  State  for  a  period  of  thirty  days.  If 
a  State  follows  such  a  procedure,  the 
State  should  respond  to  requests  for 
copies  of  the  proposal  within  seven 
days.  The  State  should  maintain  a 
record  of  all  conunents  received  through 
this  process. 

The  States  must  advise  the  public  that 
comments  regarding  the  proposed  child 
welfare  demonstration  project  can  be 
made  directly  to  ACF.  Written 
comments  can  be  submitted  to  Michael 
W.  Ambrose,  Children's  Bureau.  ACF. 
PO  Box  1182.  Washington,  DC  20013. 

All  HHS  commitments  with  respect  to 
times  for  responding  to  demonstration 
proposals  shall  be  delayed  until  this 
process  in  completed. 

DC.  Proposal  Requirements 

Any  State  seeking  to  conduct  a  waiver 
demonstration  must  submit  a  proposal 
which,  at  a  minimum,  must  include: 

(a)  A  description  of  the  proposed 
project  with  an  explanation  of  its 
purpose  (for  example,  if  the  project  is 
intended  to  overcome  barriers  to 
services,  a  statement  to  that  effect,  a 
description  of  the  barriers,  and  a 
description  of  the  process  that  will  be 
used  to  overcome  the  barriers  to  service 
provision). 

(b)  Demographic  information, 
including  the  geographic  area(s)  in 
which  the  proposed  project  will  be 
conducted;  and  a  description  and  an 
estimate  of  the  number  of  children  or 
famihes  who  would  be  served  by  the 
proposed  project. 

(c)  A  description  of  the  services 
which  will  be  provided  by  the  proposed 
project. 

(d)  A  copy  of  letters  of  agreement 
between  the  State  and  any  county, 
municipality,  foundation,  private 
agency  or  any  other  governmental 
organization  that  is  to  be  a  participant 
in  the  waiver  demonstration  project. 


(e)  A  statement  of  the  period  during 
which  the  proposed  project  will  be 
conducted. 

(f)  A  discussion  of  the  benefits  that 
are  expected  from  the  project  as 
compared  to  the  continuation  of  cvurent 
service  delivery  activities,  including  a 
statement  of  the  State's  vision  or  overall 
purpose  for  the  waiver  demonstration;  a 
statement  explaining  how  the  State 
expects  service  provision  will  be 
improved  for  children  and  families  or 
any  anticipated  changes  in  the  service 
delivery  mechanism(s);  and  a  statement 
explaining  what  goals/purposes/aims/ 
outcomes  the  State  expects  to  realize  at 
the  end  of  the  demonstration  effort  and 
how  service  provision  will  have 
changed  for  children  and  families. 

(g)  An  estimate  of  the  costs  or  savings 
of  the  project,  along  with  a  description 
of  the  basis  and  methodology  for  cost 
estimates  or  projections  and  the 
proposed  method  for  measiuring  actual 
costs. 

(h)  A  statement  of  program 
requirements  for  which  waivers  will  be 
needed  to  permit  the  proposed  project 
to  be  conducted. 

(i)  A  description  of  the  proposed 
evaluation  design. 

(j)  A  description  of  the  State's  efforts 
to  enco\u«ge  and  support  linkages  and 
coordination  among  existing  planning 
bodies,  for  example,  the  family 
preservation/family  support  planning  or 
an  Empowerment  Zone/Enterprise 
Community  (EZ/EC)  planning  body  to 
be  involved  in  the  monitoring,  oversight 
or  support  of  the  proposed  waiver 
demonstration. 

(k)  A  description  of  any  similar 
project  already  underway  in  the  State 
that  is  supported  by  State  or  foundation 
funds  and/or  a  statement  on  the  State's 
ability  to  successfully  implement  the 
waiver  demonstration  project. 

(1)  A  specific  proposal,  if  any  is 
needed,  to  waive  provisions  of  title  IV- 
A  (AFDC)  in  order  to  support  or 
enhance  the  efforts  of  the  title  IV-B  or 
fV-E  waiver  demonstration.  (In  any 
event,  cost  neutrality  must  be 
maintained  for  title  IV-B  and  E  funds 
separately  from  title  FV-A  funds.) 

X.  Federal  Notice 

The  Department  intends  to  publish  a 
periodic  summary  in  the  Federal 
Register  of  all  new  and  pending 
proposals  submitted  pursuant  to  section 
1130.  The  notice  will  indicate  that  the 
Department  accepts  written  comments 
regarding  all  child  welfare  waiver 
demonstration  project  proposals. 

The  Department  will  maintain  a  list  of 
organizations  that  have  requested  notice 
that  a  demonstration  proposal  has  been 
received  and  vdll  notify  such 


organizations  when  a  proposal  is 
received. 


XI.  Comments 

The  Department  will  not  approve  or 
disapprove  a  proposal  for  at  least  30 
days  after  the  proposal  has  been 
received,  in  order  to  receive  and 
consider  comments.  The  Department 
will  attempt,  if  feasible,  to  acknowledge 
receipt  of  all  conunents.  but  the 
Department  wrill  not  provide  vmtten 
responses  to  comments. 

XII.  Federal  Role 

Because  of  the  special  nature  of  this 
effort  and  the  critical  national 
implications,  the  overall  management  of 
the  waiver  demonstration  project  will  be 
the  responsibility  of  the  Children's 
Bureau  in  Washington.  DC.  ACF 
Regional  Office  staff  wall  have  the 
principal  responsibility  for  on-site 
Uaison. 

State  program  managers  for  the 
demonstration  projects  will  be  required 
aimually  to  attend  a  four  day  meeting  in 
Washington.  DC.  to  be  held  in 
conjunction  writh  the  Children's  Bureau 
National  Child  Welfare  Conference,  to 
discuss  the  demonstration  projects' 
developments  and  progress.  The  cost  of 
attendance  will  be  excluded  from  the 
cost-neutrality  calculation,  and  will  be 
chargeable  to  title  IV-E  administrative 
costs  without  cost  allocation. 

Xm.  Administrative  Record 

The  Department  will  maintain  an 
administrative  record  which  will 
generally  consist  of:  The  formal 
demonstration  application  from  the 
State;  correspondence  sent  to  the  State 
regarding  issues/problems  with  the 
application  and  the  State's  response; 
public  and  Congressional  comments 
sent  to  the  Department  and  any 
Department  responses;  the  Department's 
decision  memorandum  regarding  the 
granting  or  denial  of  a  proposal;  and  the 
final  terms  and  conditions,  and  waivers, 
sent  to  the  State  and  the  State 
acceptance  of  them. 

XIV.  Sub-State  Demonstration 

When  a  demonstration  is  to  be 
implemented  in  only  part  of  a  State,  the 
State  will  be  required  to  provide 
information  on  the  likely  demographic 
composition  of  populations  subject  to 
and  not  subject  to  the  demonstration  in 
the  State.  When  relevant,  the 
Department  will  require  that  the 
evaluation  component  of  a  project 
address  the  impact  of  the  project  on 
particular  sub^ups  of  the  population. 
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XV.  Implementation  Reviews 

As  part  of  the  terms  and  conditions  of 
any  demonstration  proposal  that  is 
granted,  the  Department  may  require 
periodic  assessments  of  how  the  project 
is  being  implemented.  The  Department 
will  review,  and  when  appropriate 
investigate,  documented  complaints  that 
a  State  is  failing  to  comply  with 
requirements  specified  in  the  terms  and 
conditions  and  implementing  waivers  of 
any  approved  demonstration. 

XVI.  Legal  Effect 

This  notice  is  intended  to  inform  the 
public  and  the  States  regarding 
procedures  the  Department  ordinarily 
will  follow  in  exercising  the  Secretary's 
discretionary  authority  with  respect  to 
State  demonstration  proposals  imder 
section  1130.  This  notice  does  not  create 
any  right  or  benefit,  substantive  or 
procedural,  enforceable  at  law  or  equity, 
by  any  person  or  entity,  against  the 
United  States,  its  agencies  or 
instrumentalities,  the  States,  or  any 
other  person. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers  93.645,  Child  Services — 
State  Grants;  93.658.  Foster  Care 
Maintenance;  93.659,  Adoption  Assistance] 

Dated:  June  12, 1995. 
Mary  Jo  Bane, 
Assistant  Secretary  for  Children  and  Families. 

Appendix  I 

This  is  a  list  of  program  ideas  that  have 
been  suggested  by  States  or  others  in 
response  to  the  Elepartment's  requests  for 
suggestions.  They  are  listed  only  as  a  means 
of  outlining,  for  States  interested  in 
proposing  a  child  welfare  waiver 
demonstration  project,  the  broad  range  of 
possible  demonstrations  that  the  Department 
would  consider.  Whether  these  sample  ideas 
would  be  cost-neutral  would  dep)end.  of 
course,  on  how  a  State  proposes  to 
implement  them.  Similarly,  the  method  of 
implementation  could  affect  whether  a 
waiver  demonstration  project  would  meet  the 
statutory  requirement  that  it  not  "impair  the 
entitlement  of  any  qualified  child  or  family 
to  benefits  under  a  State"  title  IV-E  Plan. 

This  list  should  not  be  regarded  as  limiting 
a  State  in  any  way  in  conceiving 
demonstration  ideas. 

«  To  meet  the  need  for  specialized  foster 
care,  and  to  reduce  the  amount  spent  on 
institutional  care,  train  AFDC  recipients  or 
other  low  income  ptersons  to  be  professional, 
paid  foster  parents  for  specialized  foster 
home  placements;  ensure  appropriate 
licensing  and  possibly  provide  housing 
subsidies  or  homeownership  assistance  to 
assure  the  stability  of  the  specialized  foster 
home  as  a  long-term  resource. 

•   Broaden  the  use  of  title  FV-E  to  fund 
services  for  children,  their  parents,  and  foster 
families,  and  to  fund  preventive  services  for 
families  at  risk,  with  the  expectation  that 
total  time  in  out-of-home  care  would  be 


reduced,  and  in  some  cases  foster  placements 
could  be  avoided. 

•  Provide  better  services  at  lower  cost  by, 
where  appropriate,  returning  children, 
esptecially  adolescents,  from  out-of-State 
institutional  placements.  Such  a 
demonstration  might  include  both  foster  care 
youth  and  youth  who  are  in  the  juvenile 
justice  system.  The  expectation  is  that 
placing  them  in  community-based 
specialized  family  foster  homes,  or 
community-based  group  homes,  will  reduce 
the  total  time  in  out-of-home  care. 

•  Provide  subsidized  guardianship  or 
other  arrangements  which  would  allow 
children  to  stay  or  be  placed  in  a  familial 
setting  that  is  more  cost-«ffective  than 
continuing  them  in  foster  care. 

»  For  older  adolescents  in  independent 
living,  allow  title  FV-E  funds  to  be  used  for 
the  cost  of  an  apartment  for  a  period  of  time 
before  the  youth  leaves  foster  care,  and  a 
short  period  thereafter,  to  achieve  more 
stable  placements  for  youth. 

•  Exptand  the  availability  of  in-home 
respite  care  for  foster  families^  with  the 
exp>ectation  that  administrative  costs, 
including  the  costs  of  recruiting  foster 
families,  will  be  controlled,  and  more  stable 
placements  will  result  in  shortened  stays  in 
out-of  home  care. 

•  Provide  State-funded  parental  visitation 
for  p>arents  whose  children  are  in 
institutional  care,  including  the  costs  of 
telephone  calls,  transportation,  and  other 
exptenses  associated  with  maintaining  or 
improving  contact.  The  expectation  is  that 
more  contact  between  parents/families  and 
children  in  care  can  shorten  stays  in 
institutional  placements. 

•  Enter  into  agreements  with  private 
providers  to  test  a  managed  care  concept, 
with  clearly  sp>ecified  and  measurable 
outcomes  to  be  achieved  for  each  family,  at 
a  fixed  cost  negotiated  in  advance,  with  the 
exp>ectation  that  fiscal  incentives  would 
produce  a  better  result  with  no  increase  in 
cost. 

•  Enter  into  agreements  with  Indian 
Tribes  to  p>ermit  full  access  to  all  aspects  of 
title  IV-E  funding,  with  the  expectation  that 
services  for  tribal  children  and  families  will 
improve,  while  State  costs  of  providing  or 
managing  those  services  will  decline. 

•  Where  court  processes  are  unduly 
delaying  adoptions,  enter  into  agreements 
with  courts  to  fund  adoption-related  work  as 
if  it  were  an  administrative  cost  under  title 
IV-E,  with  the  expectation  that  the  courts 
would  then  be  able  to  sp>eed  adoptions, 
producing  permanency  for  children  earlier, 
and  reducing  foster  care  and  case 
management  costs. 

•  Seek  a  waiver  of  some  provision(s)  of 
title  IV-A  (AFDC),  p>ossibly  in  combination 
with  a  title  IV-E  or  IV-B  waiver,  which  might 
help  achieve  child  welfare  objectives.  For 
example,  a  waiver  which  allowed  a  State  to 
continue  AFDC  payments  (in  whole  or  in 
part)  for  a  period  of  time,  for  a  femily  from 
which  the  children  had  been  removed,  but 
where  reunification  is  the  goal  and  the  loss 
of  AFDC  benefits  would  likely  result  in 


homelessness,  thus  frustrating  reunification 
efforts. 

(FR  Doc.  95-14711  Filed  6-14-95;  8:45  am) 
BILUNQ  CODE  41S4-01-P 


Food  and  Drug  Administration 
[Docket  No.  95N-01 65] 

Drug  Export;  COMBIVENT® 
(Ipratropium  Bromide  and  AltHJterol 
Sulfate)  inhalation  Aerosol  20 
Micrograms  (^)/120  ^g/Metefed  Dose 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

SUlyiMARY:  The  Food  and  Drug 
Administration  (FDA)  is  aimouncing 
that  Boehringer  Ingelheim 
Pharmaceuticals,  Inc.,  has  filed  an 
application  requesting  conditional 
approval  for  the  export  of  the  human 
drug  COMBIVENT®  (ipratropium 
bromide  and  albuterol  sulfate) 
Inhalation  Aerosol  20  ^g/120  (tg/ 
metered  dose  to  Canada. 
ADDRESSES:  Relevant  information  on 
this  application  may  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23,  12420  ParklawTi  Dr., 
Rockville,  MD  20857,  and  to  the  contact 
person  identified  below.  Any  future 
inquiries  concerning  the  export  of 
human  drugs  under  the  Drug  Export 
Amendments  Act  of  1986  should  also  be 
directed  to  the  contact  person. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  E.  Hamilton,  Center  for  Drug 
Evaluation  and  Research  (HFD-310), 
Food  and  Drug  Administration,  7520 
Standish  PI.,  Rockville,  MD  20857,  301- 
594-3150. 

SUPPLEMENTARY  INFORMATION:  The  drug 
export  provisions  in  section  802  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  382)  provide  that 
FDA  may  approve  applications  for  the 
export  of  drugs  that  are  not  currently 
approved  in  the  United  States.  Section 
802(b)(3)(B)  of  the  act  sets  forth  the 
requirements  that  must  be  met  in  an 
application  for  approval.  Section 
802(b)(3)(C)  of  the  act  requires  that  the 
agency  review  the  application  within  30 
days  of  its  filing  to  determine  whether 
the  requirements  of  section  802fb)(3)(B) 
have  been  satisfied.  Section  802(b)(3)(A) 
of  the  act  requires  that  the  agency 
publish  a  notice  in  the  Federal  Register 
within  10  days  of  the  filing  of  an 
application  for  export  to  facilitate  public 
participation  in  its  review  of  the 
apphcation.  To  meet  this  requirement, 
the  agency  is  providing  notice  that 
Boehringer  Ingelheim  Pharmaceuticals, 
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Inc.,  900  Ridgebury  Rd.,  P.O.  Box  368, 
Ridgefield.  CT  06877,  has  filed  an 
application  requesting  conditional 
approval  for  the  export  of  the  human 
drug  COMBIVENT®  (ipratropium 
bromide  and  albuterol  sulfate) 
Inhalation  Aerosol  20  >ig/120  jig/ 
metered  dose  to  Canada.  This  product  is 
used  as  a  bronchodilator  for  the 
treatment  of  bronchospasm  associated 
with  chronic  obstructive  pulmonary 
disease  in  patients  who  require  more 
than  a  single  bronchodilator.  The 
application  was  received  and  filed  in 
the  Center  for  Drug  Evaluation  and 
Research  on  May  10. 1995.  which  shall 
be  considered  the  filing  date  for 
purposes  of  the  act. 

Interested  persons  may  submit 
relevant  information  on  the  appUcation 
to  the  Dockets  Management  Branch 
(address  above)  in  two  copies  (except 
that  individuals  may  submit  single 
copies)  and  identified  with  the  docket 
number  found  in  brackets  in  the 
heading  of  this  document.  These 
submissions  may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

The  agency  encourages  any  person 
who  submits  relevant  information  on 
the  application  to  do  so  by  June  26, 
1995.  and  to  provide  an  additional  copy 
of  the  submission  directly  to  the  contact 
person  identified  above,  to  facilitate 
consideration  of  the  information  diuing 
the  30-day  review  period. 

This  notice  is  issued  under  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(sec.  802  (21  U.S.C.  382))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10)  and 
redelegated  to  the  Center  for  Drug 
Evaluation  and  Research  (21  CFR  5.44). 

Dated:  June  6, 1995. 
Betty  L.  |ones. 

Deputy  Director,  Office  of  Compliance.  Center 
for  Drug  Evaluation  and  Research. 
|FR  Doc.  95-14722  Filed  6-14-95;  8:45  am] 
BtUJNO  CODE  4iaO-01-F 


[Doclwt  No.  95D-0148] 

Guidance  for  Labeling  Reusable 
Medical  Devices  for  Reprocessing  In 
Health  Care  Facilities:  Draft; 
Availability 

agency:  Food  and  Drug  Administration. 

HHS. 

action:  Notice^ 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availabiUty  of  a  draft  guidance  entitled 
"Labeling  Reusable  Medical  Devices  for 
Reprocessing  in  Health  Care  Facilities: 
FDA  Reviewer  Guidance."  The  draft 


guidance  is  intended  to  provide 
direction  to  the  agency's  personnel  who 
are  responsible  for  premarket  evaluation 
of  medical  devices  and  to  provide 
criteria  for  the  labeling  instructions  for 
reprocessing  reusable  devices. 
DATES:  Written  comments  by  August  14, 
1995. 

ADDRESSES:  Submit  written  requests  for 
single  copies  of  the  draft  guidance 
entitled  "Labeling  Reusable  Medical 
Devices  for  Reprocessing  in  Health  Care 
Facihties:  FDA  Reviewer  Guidance"  to 
the  Division  of  Small  Manufacturers 
Assistance,  Center  for  Devices  and 
Radiological  Health  (HFZ-220),  Food 
and  Drug  Administration.  5600  Fishers 
Lane.  Rockville,  MD  20857.  301-443- 
0806  (outside  MD  l-800-€38-2041). 
Send  two  self-addressed  adhesive  labels 
to  assist  that  office  in  processing  your 
requests.  Submit  written  conunents  on 
the  draft  guidance  to  the  Dockets 
Management  Branch  (HFA-305).  Food 
and  Drug  Administration,  rm.  1-23. 
12420  Farklawn  Dr.,  Rockville,  MD 
20857.  Requests  and  comments  should 
be  identified  with  the  docket  number 
foimd  in  brackets  in  the  heading  of  this 
document.  A  copy  of  the  draft  guidance 
and  received  comments  are  available  for 
pubUc  examination  in  the  Dockets 
Management  Branch  (address  above) 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 
Chiu  S.  Lin.  Center  for  Devices  and 
Radiological  Health  (HFZ-410).  Food 
and  Drug  Administration,  9200 
Corporate  Blvd..  Rockville.  MD  20850, 
301-443-8913. 

SUPPLEMENTARY  INFORMATION:  FDA  is 
announcing  the  availabiUty  of  a  draft 
guidance  entitled  "LabeUng  Reusable 
Medical  Devices  for  Reprocessing  in 
Health  Care  Facihties:  FDA  Reviewer 
Guidance."  The  draft  guidance  is 
primarily  directed  to  FDA  personnel 
who  are  responsible  for  the  evaluation 
of  premarket  notification  submissions 
{510(k)'s)  and  premarket  approval 
(PMA)  apphcations.  The  draft  guidance 
will  also  assist  persons  preparing 
510(k)'s  and  PMA's  for  submission  to 
FDA. 

Under  the  Federal  Food,  Drug,  and 
Cosmetic  Act.  and  FDA  labeling 
regulations  (21  CFR  801.5).  a  device  is 
required  to  bear  adequate  directions  for 
use.  In  reprocessing  a  reusable  device 
(e.g..  clean,  disinfect,  or  steriUze), 
adequate  instructions  are  important  in 
preparing  the  device  for  the  next 
patient.  The  draft  guidance  provides 
criteria  for  the  labeling  instructions  on 
reprocessing  reusable  medical  devices. 
The  criteria  are  also  appUcable  to  initial 
processing  of  single  use  only  and 


reusable  devices  that  are  suppUed 
nonsterile,  and  reprocessing  of  certain 
sterile,  single  use  only  implantable 
devices  if  3iey  become  contaminated 
before  implantation  (e.g..  orthopedic 
implants). 

The  dociiment  does  not  provide  in- 
depth  guidance  on  design  and  testing 
factors  related  to  infection  control.  It  is 
essential  that  the  manufacturer  consider 
infection  control  requirements  during 
product  design  and  testing  to  facilitate 
cleaning  and  steriUzation  or 
disinfection.  Design  and  testing  factors 
are  addressed  in  device  specific  FDA 
guidance  and  FDA's  good 
manufacturing  practices  guidance. 
FDA  staff  and  persons  preparing 
submissions  should  also  refer  to  the 
Technical  Information  Report  (TIR). 
developed  by  the  Association  for  the 
Advancement  of  Medical 
Instrumentation  (AAMI).  entitled 
"Designing,  Testing,  and  LabeUng 
Reusable  Medical  Devices  for 
Reprocessing  in  Health  Care  FaciUties: 
A  Guide  for  Device  Manufacturers." 
AAMI  TIR  No.  12-1994.  The  AAMI  TIR 
provides  comprehensive  technical 
information  for  manufacturers  and  user 
perspectives  on  this  topic. 

Guidances  have  generally  been  issued 
under  §  10.90(b)  (21  CFR  10.90(b)). 
which  provides  for  the  use  of  guidances 
to  state  procedures  or  standards  of 
general  applicability  that  are  not  legal 
requirements  but  that  are  acceptable  to 
FDA.  The  agency  is  now  in  the  process 
of  revising  §  10.90(b).  Therefore,  the 
draft  guidance  is  not  being  issued  under 
the  authority  of  current  §  10.90(b),  and 
it  does  not  create  or  confer  any  rights, 
privileges,  or  benefits  for  or  on  any 
person,  nor  does  it  operate  to  bind  FDA 
in  any  way. 

Interested  persons  may,  on  or  before 
[insert  date  60  days  after  date  of 
publication  in  the  Federal  Register), 
submit  to  the  Dockets  Management 
Branch  (address  above)  written 
comments  on  the  draft  guidance.  Two 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  docket  nimiber 
foimd  in  brackets  in  the  heading  of  this 
dociunent.  The  draft  guidance  and 
received  comments  may  be  seen  in  the 
Docket  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  June  6. 1995. 
D.B.  Burlington 

Director,  Center  for  Devices  and  Radiological 
Health. 

|FR  Doc.  95-14588  Filed  6-14-95;  8:45  am) 
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[Docket  No.  94D-0123] 

International  Memoranda  of 
Underetanding;  New  Compliance 
Policy  Guide;  Availat>ility 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  a 
new  CompUance  Policy  Guide  (CPG) 
7150.19  entitled  "International 
Memoranda  of  Understanding."  The  text 
of  the  CPG  is  published  in  this 
document.  The  guide  sets  forth  poUcy 
for  initiating,  developing,  and 
monitoring  agreements  such  as 
memoranda  of  understanding  (MOU's) 
between  FDA  and  foreign  governments. 
ADDRESSES:  CPG  7150.19  is  available  for 
public  examination  in  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  rm.  1-23, 
12420  Parklawn  Dr.,  Rockville,  MD 
20857,  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  M.  Garwood,  Office  of 
Regulatory  Affairs  (HFC-10),  Food  and 
Drug  Administration,  5600  Fishers 
Lane.  Rockville,  MD  20857,  301-443- 
2175. 

SUPPLEMENTARY  INFORMATION:  The  FDA 
International  Harmonization  Task  Force 
recommended  in  December  1992  that 
guidance  be  developed  that  describes 
the  agency's  objectives,  and  promotes 
uniformity,  in  developing  MOU's  with 
foreign  government  agencies  or  with 
international  organizations.  MOU's 
enhance  FDA's  ability  to  carry  out  its 
mission  and  promote  harmonization  of 
laws  and  regulations,  compliance 
activities,  and  enforcement  actions. 
Harmonization  facilitates  the  efficient 
and  effective  execution  of  FDA's 
programs  and  promotes  international 
trade. 

It  is  the  policy  of  FDA  to  pursue  the 
development  of  MOU's  that  v«ll  further 
the  agency's  domestic  public  health 
mission.  MOU's  between  FDA  and  an 
agency  of  a  foreign  government  or  an 
international  organization  should  be 
designed  to: 

(1)  Enhance  FDA's  ability  to  ensure 
that  regulated  products  are  safe, 
effective,  of  good  quality,  and  properly 
labeled; 

(2)  Allow  FDA  to  utilize  its  resources 
more  effectively  or  efficiently,  without 
compromising  its  ability  to  carry  out  its 
responsibilities;  and 

(3)  Improve  communications  between 
FDA  and  foreign  officials  concerning 
FDA-regulated  products. 


This  poUcy  is  detailed  in  the  new 
CPG  7150.19,  entitled  "International 
Memoranda  of  Understanding,"  the  text 
of  which  is  provided  below.  FDA 
MOU's  are  negotiated  in  accordance 
with  the  Department  of  State's  Circular 
175  procedures. 

In  order  to  facilitate  future 
reorganization  of  the  CPG  manual 
system,  the  entire  contents  of  CPG 
7150.19  will  be  duplicated,  assigned  a 
second  niunber,  7156.00,  and  carried  in 
a  second  location  in  the  CPG  manual 
system.  This  fact  will  be  cross- 
referenced  and  notated  in  the  CPG 
manual  system. 

The  text  of  CPG  7150.19  entitled 
"International  Memoranda  of 
Understanding"  follows: 

Compliance  Policy  Guide,  Food  and  Drug 
Administration,  International  Memoranda  of 
Understanding 

SUBJECT: 

This  guide  sets  forth  policy  for  initiating, 
developing,  and  monitoring  agreements  such 
as  memoranda  of  understanding  (MOU's) 
between  the  Food  and  Drug  Administration 
(FDA)  and  foreign  governments.  The  general 
principles  herein  may  also  be  applicable  to 
MOU's  with  international  organizations. 

BACKGROUND: 

The  FDA  International  Harmonization  Task 
Force  recommended  in  December  1992  that 
guidance  be  developed  that  describes  the 
agency's  objectives  and  promotes  uniformity 
in  developing  MOU's  with  foreign 
government  agencies.  MOU's  promote 
harmonization  of  laws,  regulations,  and 
enforcement  activities.  Further,  MOU's,  if 
negotiated  and  implemented  properly, 
enhance  FDA's  ability  to  carry  out  its 
mission.  Attachment  A  to  this  Compliance 
Policy  Guide  (CPG)  sets  forth  the  agency's 
criteria  for  setting  priorities  for  international 
MOU's. 

The  three  categories  of  MOU's  described  in 
the  following  paragraphs  are  merely 
examples.  These  categories  are  not  mutually 
exclusive,  and  the  concepts  may  be  altered  or 
combined  as  necessary.  Because  ofTicials  of 
sovereign  nations  have  different  approaches 
to  regulation,  FDA  needs  to  maintain 
flexibility  in  its  discussions  with  these 
officials. 

Reciprocal  Agreements  with  Countries 
Having  the  Same  or  Similar  Systems 

MOU's  may  provide  for  the  mutual 
assessment  of  the  comparability  of  specific 
FDA  programs  or  activities  with  those  of  a 
foreign  regulatory  authority.  These  MOU's 
are  similar  to  mutual  recognition  agreements 
(MRA's),  referred  to  in  recent  trade 
agreements,  and  include  equivalence 
agreements.  FDA  MOU's  that  provide  for  the 
mutual  assessment  of  the  comparability  of  a 
foreign  regulatory  system  or  measure  are 
suitable  when  it  can  be  determined  that 
FDA's  controls  and  the  foreign  regulatory 
authority's  controls  are  comp>arable  and  are 
designed  to  provide  the  same  level  of 
protection.  Under  one  form  of  such 


agreements,  mutual  acceptance  of  data  and 
information,  such  as  analytical  findings  and 
inspection  results,  may  ordinarily  be 
considered  adequate  for  regulatory  decisions. 
The  MOU's  now  in  place  for  the  exchange  of 
results  of  good  manufacturing  practices  and 
good  laboratory  practices  insp>ections  are 
examples.  Under  another  form  of  such 
agreements,  FDA  and  another  country  may 
agree  that  their  regulatory  systems  governing 
certain  products  are  the  same  or  similar  and 
are  designed  to  provide  the  needed  level  of 
protection,  enabling  each  country  to  consider 
reducing  the  rate  of  inspection  or  sampling 
of  imports  from  the  other  country  that  would 
otherwise  be  necessary. 

Certification  of  Import/Exports 

MOU's  may  establish  certification  criteria 
for  products  regulated  by  FDA.  Historically, 
these  MOU's  have  concerned  products 
exported  to  the  United  States  with  inherent 
or  consistent  quality  or  safety  problems. 
However,  they  may  also  involve  products 
with  a  good  compliance  history  (see 
Attachment  A  of  this  CPG).  They  may 
identify  controls  to  be  employed  by  die 
exporting  country  to  assure  the  validity  and 
reliability  of  certification.  Such  agreements 
should  be  designed  with  the  intent  of 
reducing  the  FDA  rate  of  inspection  or 
sampling  that  would  otherwise  be  necessary 
and  with  the  intent  of  providing  a  basis  for 
assurance  that  the  consumer  protection 
objectives  of  FDA  are  being  met.  Certification 
may  be  shown  by  marks  on  the  product, 
container,  or  enfry  documents  or  by  other 
paper  or  electronic  communication.  An  MOU 
based  on  the  controls  to  be  employed  and 
maintained  by  the  exporting  country  to 
ensure  that  articles  exp)orted  comply  with 
FDA  laws  and  regulations  may  render  such 
certifying  marks,  documents,  or  other 
communication  unnecessary. 

Communications 

Formalizing  communication  links 
facilitates  the  exchange  of  technical, 
scientific,  and  regulatory  information. 
Technical  cooperation  leads  to  better 
understanding  of  safety  and  quality  standards 
for  products  traded  between  the  United 
States  and  other  countries  and  promotes 
harmonization.  Improved  communications 
with  foreign  officials  may  improve  FDA 
decisionmaking  and  reduce  resource 
expenditures  for  monitoring  foreign  made 
products. 

POUCY: 

It  is  the  policy  of  FDA  to  pursue  the 
development  of  MOU's  that  will  further  the 
agency's  public  health  mission.  FDA  intends 
to  enter  into  an  MOU  only  with  an  agency 
of  a  foreign  government  or  an  international 
organization.  The  MOU  should  be  designed 
to  meet  the  following  goals: 

(1)  To  enhance  FDA's  ability  to  ensure  that 
regulated  products  are  safe,  effective,  of  good 
quality,  and  propwrly  labeled: 

(2)  To  allow  FDA  to  utilize  its  resources 
more  effectively  or  efficiently,  without 
compromising  its  ability  to  carry  out  its 
resp>onsibilities:  and 

(3)  To  improve  communications  between 
FDA  and  foreign  officials  conc^ning  FDA 
regulated  products. 
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Further,  before  accepting  the  procedures 
and  activities,  including  enforcement 
methods,  of  foreign  governments  as 
equivalent  to  its  own,  FDA  will  seek 
assurance  that  such  activities  provide  the 
same  level  of  product  quality,  safety  and 
efficacy  that  is  provided  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (the  act):  the 
Fair  Packaging  and  Labeling  Act;  the  Public 
Health  Service  Act:  and  any  other  relevant 
law  of  the  United  States.  FDA  may  find  it 
necessary  to  confirm  by  on-site  review  or 
other  appropriate  means  that  the  foreign 
government  agency  has  the  necessary 
authorities,  product  standards,  capabilities, 
and  infrastructure  to  successfully  achieve  the 
proposed  terms  of  the  MOU.  and.  therefore, 
that  a  determination  of  equivalence  can  be 
made.  Where  appropriate,  FDA  will  publish 
a  proposed  equivalence  determination  for 
comment. 

FDA's  criteria  for  deciding  when  to  initiate 
consideration  of  developing  MOU's  are  set 
forth  in  Attachment  A  of  this  CPG.  FDA 
intends  to  review  and  update  these  criteria 
periodically. 

Affected  agency  units  will  review  the 
proposal  for  a  new  or  revised  MOU  for 
consistency  with  the  agency's  international 
policy  objectives  and  priorities  before  an 
FDA  component  begins  substantive 
discussions  with  foreign  officials  about  the 
MOU. 

FDA  auditing  may  be  necessary  to  assure 
that  the  circumstances  supporting  the  basis 
for  an  agreement  continue  to  exist,  whether 
or  not  the  foreign  government  intends  to 
conduct  audits.  The  liaison  office  identified 
in  the  MOU  is  responsible  for  preparing  a 
written  evaluation.  Participating  FDA 
components  will  be  queried  by  the 
responsible  liaison  office  as  to  the  overall 
effectiveness  of  the  agreement,  whether 
provisions  should  be  added  or  deleted,  and 
whether  the  MOU  should  be  terminated. 

Countersigned  agreements  are  commonly 
referred  to  by  FDA  as  "Memoranda  of 
Understanding."  However,  some  foreign 
governments  have  requested  that  such 
documents  be  titled  as  "Notes  Verbale," 
"Arrangements."  or  "Mutual  Recognition 
Agreements."  Regardless  of  title,  such 
agreements  will  be  filed  in  chapter  56  of  the 
Compliance  Policy  Guides  Manual,  and  a 
notice  of  availability  will  be  published  in  the 
Federal  Register. 

An  "exchange  of  letters"  should  be  used  in 
lieu  of  a  formal  agreement  when  the  actions 
contemplated  require  only  a  limited  resource 
expenditure  and  do  not  rise  to  the 
significance  of  a  formal  agreement.  For 
example,  an  exchange  of  letters  could 
formalize  an  understanding  that  each  agency 
will  provide  the  other  with  doc\iments  that 
are  available  upon  request  to  any  member  of 
the  public.  Each  letter  should  set  out  only  the 
actions  to  be  carried  out  by  the  agency 
signing  the  letter  and  not  mutual 
considerations.  Clearance  of  exchange  of 
letters  will  be  by  the  same  process  as  used 
for  MOUs  except  that,  after  clearance,  the 
FDA  letter  may  be  signed  by  the  appropriate 
Center  or  Office  Director.  Copies  of  the  letters 
exchanged  should  be  placed  in  the 
cooperative  agreements  pwrtion  of  the 
Compliance  Policy  Guide  Manual. 


FDA's  practice  is  to  enter  into  MOU's  for 
a  period  of  5  years.  Each  existing  MOU 
should  be  evaluated  at  least  once  during  the 
5  year  period  of  the  agreement  to  determine 
whether  the  MOU  should  be  modified, 
continued,  or  canceled.  As  part  of  the 
evaluation  of  an  MOU,  the  agency  may 
conduct  independent  or  joint  inspections  or 
analyze  imported  products  to  evaluate  the 
effectiveness  of  the  MOU. 

DEVELOPMENT  GUIDANCE: 

Developing  an  MOU  with  a  foreign 
government  requires  coordination  between 
the  sponsoring  center  or  office,  the  Office  of 
Regulatory  Affairs  (ORA),  the  International 
Affairs  StaffyOffice  of  Health  Affairs  (IAS/ 
OHA),  and  the  Office  of  Policy  (OP). 
Generally,  there  are  three  phases  in  the 
process  as  described  below: 

Stage  I— Exploring  Feasibility 

a.  The  sponsoring  Center  or  Office  makes 
a  preliminary  assessment  whether  the 
proposed  MOU  is  in  line  with  FDA  policy 
goals.  If  the  sponsoring  Center  or  Office 
believes  that  the  MOU  should  be  pursued, 
the  Center  or  Office  informs  ORA  (HFC-10) 
in  writing  and  explain  why  it  believes  that 
the  MOU  should  be  pursued. 

b.  The  initiating  agency  component 
provides  a  general  description  of  the 
agreement  it  wishes  to  develop,  e.g.,  mutual 
recognition  of  a  quality  assurance  program, 
product  certification,  information  exchange, 
etc. 

c.  The  parties  exchange  information  on 
laws,  standards,  and  other  requirements  for 
subject  products,  inspection  and  sampling 
abilities,  and  analytical  methodology,  as 
appropriate. 

d.  On-site  review  of  facilities,  operations, 
and  controls  may  be  arranged. 

e.  If  the  foreign  government  appears  not  to 
be.  and  in  FDA's  opinion  is  not,  capable  of 
developing  an  adequate  infrastructure  to 
carry  out  the  intended  program,  the 
sponsoring  agency  component  will  explain 
FDA's  position  in  writing  and  suspend 
further  action  until  FDA's  concerns  are 
adequately  addressed.  The  letter  addressing 
this  issue  should  be  reviewed  by  OP  and 
LAS/OHA. 

Stage  n— Determining  Effectiveness 

a.  If  discussions  are  to  continue.  lAS/OHA 
should  be  notified  so  that  appropriate 
notification  to  the  Department  of  State  (DOS) 
can  be  made. 

b.  The  parties  may  consider  an  informal 
trial  to  gain  confidence  in  the  planned 
agreement.  A  draft  MOU  may  be  prepared 
along  with  a  protocol  that  may  provide  a 
basis  for  the  trial.  Together  these  documents 
may  include: 

(1)  A  complete  description  of  the  trial 
program. 

(2)  Information  regarding  roles  and 
capabilities  of  involved  government  and 
private  organizations. 

(3)  Certificate  issuance  and  use  procedure, 
if  any. 

(4)  Audit  frequency  and  measures  to  be 
applied. 

(5)  Description  of  training  or  information 
needs. 


c.  Whether  or  not  there  is  a  trial,  FDA  may 
conduct  as  appropriate  independent  or  joint 
inspections  with  the  foreign  government,  or 
analyze  imported  products  to  evaluate  the 
effectiveness  of  the  program. 

Stage  III— Finalizing  an  MOU 

a.  The  MOU  should  be  prepared  for 
clearance  after  the  substance  of  the  MOU  has 
been  finalized,  including  after  rulemaking, 
where  appropriate. 

b.  If  appropriate,  instructions  for  auditing 
the  agreement  should  be  issued  to  field 
offices  by  the  sponsoring  center  or  office, 
through  ORA. 

Attachment  A 

Food  and  Drug  Administration  Criteria  Cor 
Memoranda  of  Understanding 

In  deciding  whether  to  begin  discussions 
that  could  lead  to  the  development  of  an 
MOU,  an  agency  component  should  consider 
the  factors  that  are  listed  below. 

Health  Benefits  (Including  Risk  Reduction) 
Associated  With  Products  or  Programs 

FDA  should  consider  the  benefits  to  public 
health  (particularly  for  the  United  States 
population)  when  it  sets  priorities  for  its 
international  activities. 

Products  Imported  into  the  United  States 
FDA  should  place  a  higher  priority  on 
international  activities  that  are  directed 
toward  improving  the  quality,  safety,  or 
efficacy  of  products  offered  to  consumers  in 
the  United  States.  For  example,  FDA  should 
give  a  low  priority  to  investing  resources  in 
developing  a  memorandum  of  understanding 
with  a  foreign  country  that  covers  a  product 
where  there  is  little  likelihood  of  significant 
exports  to  the  United  States  or  significant 
risk  to  the  public. 

History  of  Compliance  Problems 

FDA  should  place  a  higher  priority  on 
international  activities  directed  toward 
remedying  product  defects  that  have  been 
demonstrated  to  be  previous  compliance 
problems  or  where  there  is  a  demonstrated 
scientific  basis  for  increased  surveillance. 

Comparative  Costs  of  Alternative  Programs 

FDA  should  pursue  international  programs 
and  activities  that  provide  the  greatest  benefit 
in  relation  to  the  resources  required  to 
administer  them.  For  example,  the  costs  of 
developing,  implementing,  and  monitoring 
an  agreement  should  be  weighed  against  the 
costs  of  higher  sampling  levels  to  obtain  the 
same  degree  of  confidence  in  rates  of 
compliance  in  the  absence  of  an  agreement. 

Regulatory  Burden  on  Industry 

FDA  should  consider  the  regulatory  burden 
on  industry  that  could  be  diminished  by 
harmonization  efforts.  However,  these 
activities  need  to  be  compatible  with  FDA's 
primary  public  health  mission,  the  act,  and 
other  laws  and  regulations  that  FDA  enforces. 

U.S.  Foreign  Policy  Objectives  and  Priorities 
of  Other  U.S.  Government  Agencies 

FDA  should  be  knowledgeable  of  U.S. 
foreign  p>olicy  objectives  and  international 
programs  and  policies  of  other  U.S. 
Government  agencies  and  appropriately 


balance  these  interests  with  those  of  FDA's 
primary  mission. 

The  statements  made  herein  are  not 
intended  to  bind  the  courts,  the  public,  or 
FDA,  or  to  create  or  confer  any  rights, 
privileges,  immunities,  or  benefits  on  or  for 
any  private  person,  but  are  intended  merely 
for  internal  FDA  guidance. 

Dated:  June  7,  1995. 
William  B.  Schultz, 

Deputy  Commissioner  for  Policy. 
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Health  Resources  and  Services 
Administration 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations 

In  comphance  with  the  requirement 
of  Section  3506(c)(2)(A)  of  the 


Paperworic  Reduction  Act  of  1995  for 
opportiuiity  for  public  comment  on 
proposed  data  collection  projects,  the 
Health  Resources  and  Services 
Administration  (HRSA)  will  publish 
periodic  summaries  of  proposed 
projects.  To  request  more  information 
on  the  proposed  project,  call  the  HRSA 
Reports  Clearance  Officer  on  (301)  443- 
1129. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  biu-den  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quahty.  utiUty,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 


use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Proposed  Projects 

1.  Study  of  Physicians'  Educational 
Preparation  for  Practice  in  Managed 
Care  Settings — New — A  mail  survey  will 
be  conducted  of  primary  care  physicians 
and  medical  directors  in  managed  care 
organizations  to  assess  their  views  of  the 
adequacy  of  their  preparation  for 
practice  in  that  setting.  The  survey  of 
physicians  will  be  limited  to  those  who 
graduated  between  1986  and  1990.  The 
information  will  be  used  by  the  Bureati 
of  Health  Professions  to  formulate 
recommendations  for  curriculum 
changes.  Because  this  is  a  mail  survey, 
automated  collection  techniques  will 
not  be  used.  Burden  estimates  are  as 
follows: 


No.  of 
respondents 


No.  of  responses 
per  respondent 


Avg.  burden/response 
(in  hours) 


Physicians 

Medical  directors 


1800 
200 


25 
25 


2.  Study  of  the  Dissemination  of  the 
Maternal  and  Child  Assistance  Programs 
Model  Application  Form — New — A 
telephone  siuvey  will  be  conducted  of 
(1)  governor's  offices  in  59  states  and 
territories.  (2)  the  leadership  of  state- 
level  maternal  and  child  assistance 
programs  in  59  states  and  territories, 
and  (3)  the  leadership  of  local  maternal 
and  child  assistance  programs  in  10 
carefully  selected  jurisdictions  across 
the  coimtry.  The  survey  will  provide 


data  on  the  effectiveness  of  the  federal 
dissemination  of  the  maternal  and  child 
assistance  programs  Model  Application 
Form,  and  on  the  use  and  impact  of  the 
Model  Application  Form  or  other 
similar  consolidated  application  forms 
on  maternal  and  child  assistance 
programs  and  clients.  The  data  collected 
will  inform  Members  of  Congress, 
which  mandated  the  development  and 
dissemination  of  the  Model  AppUcation 
Form,  and  state  and  federal  maternal 


and  child  assistance  program  leaders 
about  the  effectiveness  of  the  federal 
dissemination  process,  the  extent  of 
Model  Application  Form  and  other 
consolidated  application  form 
implementation,  and  their  impact  on 
agency  operations  and  program  clients. 
Because  this  is  a  targeted  telephone 
survey  with  limited  numbers, 
automated  collection  techniques  will 
not  be  used.  Burden  estimates  are  as 
follows: 


No.  of  respond- 
ents 


No.  of  responses 
per  respondent 


Governors  office  „ „ 59 

State  level  officials . 236 

Local  level  officials 50 


Avg.  burden/response 
(in  hours) 

.5 
.5 
.5 


3.  Evaluation  of  Special  Projects  of 
National  Significance:  Adolescent 
Focussed  Grantees — Under  the  Ryan 
White  Comprehensive  AIDS  Resources 
Emergency  Act  of  1990.  Special  Projects 
of  National  Significance  are  supported 
to  evaluate  and  disseminate  innovative 
models  of  care.  In  order  to  fulfill  the 


evaluation  requirements  of  the  Act. 
grantees  collect,  on  an  ongoing  basis, 
information  on  numbers  of  clients 
served,  characteristics  of  those  clients, 
services  provided,  and  outcomes  of 
those  services.  The  information  wall  be 
used  to  identify  models  of  care  with 
promise  for  national  replication  and 


dissemination.  Most  data  are  collected 
by  care  providers  who  complete  very 
brief  (one  page  or  less)  forms  to 
document  each  chent  contact,  and  some 
data  v«ll  be  collected  directly  from 
volimteering  care  recipients.  Burden 
estimates  follow: 


No.  of  respond- 
ents 


Care  providers  (nurses,  case  managers,  counselors) 
Care  recipients  


232 

495 


fNk).  of  responses      Avg.  burden/response 
per  respondent  (in  hours) 

407  2.4  hours  (2.8  minutes 

per  form). 
1  1  hour. 
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4.  Evaluation  of  the  Interdisciplinary 
Generalist  Curriculum— New— The 
Interdisciplinary  Generalist  Curriculum 
(IGC)  Project  awards  funds  to  Schools  of 
Medicine  that  change  their  curricula  to 
include  preclinical  generaHst  primary 
care  training  directed  toward 
influencing  medical  students  to  select 
primary  care  medical  careers.  The 


evaluation  of  this  project  will  include 
two  surveys.  A  survey  of  faculty 
members  of  the  schools  funded  by  this 
project  will  assess  the  faculty  attitudes 
and  beliefs  about  the  innovations  in  the 
curriculum  one  year  after  the  project 
began  and  three  years  after  the  project 
began.  The  funded  schools  were 
selected  through  a  request  for  proposal 


(RFP)  process.  All  141  allopathic  and 
osteopathic  Schools  of  Medicine 
received  the  RFP.  The  second  survey 
will  be  sent  to  the  Deans  of  these 
schools.  This  RFP  survey  will  assess  the 
extent  to  which  the  RFP  process  itself 
generated  changes  in  curricula. 


No.  of  Respond- 
ents 


No.  of  responses 
per  respondent 


Avg  burden/response 
(in  hours) 


Facutty  survey 
RFP  Survey  ... 


3104 
141 


■2 
1 


.25 
JSO 


5.  Bureau  of  Primary  Health  Care 
(BPHC)  Facility  and  Equipment 
Survey — New — Under  the  Capital 
Improvement  Program,  the  Bureau  of 
Primary  Health  Care  provides  additional 
funds  to  grantees  supported  under  the 
BPHC  primary  heahh  care  delivery 
programs  for  renovations,  repair. 


modernization  or  construction/ 
replacement  of  health  care  facilities  to 
correct  fire  and  life-safety  hazards  and 
overcrowding  conditions.  In  order  to 
understand  the  nature  and  extent  of 
such  problems,  the  BPHC  is  planning  to 
conduct  a  mail  survey  of  all  grantee 
facilities  to  collect  information  on  their 


facility  and  equipment  problems  and  on 
estimated  costs  to  correct  the  problems. 
The  information  will  be  used  to  set 
program  priorities  and  to  target 
technical  assistance  to  grantees  in 
greatest  need. 


No.  of  respond- 
ents 


No.  of  responses 
per  respondent 


Avg.  txjrden/  response 
(in  hours) 


Grantee  facilities 


1880 


.6 


Send  comments  to  Patricia  Royston, 
HRSA  Reports  Clearance  Officer.  Room 
14-36,  Parklawn  Building.  5600  Fishers 
Lane.  Rockville.  MD  20857.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 

Dated:  June  12. 1995. 
Ciro  V.  Sumaya. 
Administmtor. 
[PR  Doc.  95-14723  Filed  6-14-95;  8:45  am) 

BOJJNO  COOE  4160-1S-P 


Dated:  May  22. 1995. 
Raymond  0.  Mapston, 

Acting  Arizona  Strip  District  Manager. 

IFR  Doc.  95-14617  Filed  6-14-95;  8:45  am] 

BiLUNO  COOe  4310-32-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
[AZ-015-e5-1430-01;  A2A-27081] 

Application  for  Conveyance  of  Land, 
Mohave  County.  Arizona;  Correction 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Correction 


SUMMARY:  In  notice  document  95-3811 
beginning  on  page  8728  in  the  issue  of 
Wednesday.  February  15. 1995.  make 
the  following  correction: 

On  page  8729.  the  legal  description 
should  read: 
Gila  and  Salt  River  Meridian.  Arizona 

T.  40  N..  R.  6  W.. 
sec  4.  Lots  3  and  4.  S'-^NW'/.; 
sec.  5,  Lots  1  and  2.  S'/zNE'A. 
Ck>ntaiaing  270.170  acres. 


[OR-120-85-6350-00-Q5-108;  5-00151] 

Coos  Bay  District,  Oregon;  Availability 
of  the  Approved  Resource 
Management  Plan  and  Record  of 
Decision 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice  of  Availability  of  the 

Approved  Resource  Management  Plan 

and  Record  of  Decision  for  the  Coos  Bay 

BLM  District,  Oregon. 

SUMMARY:  In  accordance  with  the 
National  Environmental  PoUcy  Act  of 
1969  (40  CFR  1550.2).  and  the  Federal 
Land  Policy  and  Management  Act  of 
1976,  (43  CFR  1610.2  (g)),  the 
Department  of  the  Interior.  Bureau  of 
Land  Management  (BLM).  Coos  Bay 
District  provides  notice  of  availabiHty  of 
the  Approved  Resource  Management 
Plan  (ARMP)  and  Record  of  Decision 
(ROD)  for  the  Coos  Bay  District.  In 
addition  to  describing  the  decisions,  the 
ARMP  will  provide  the  framework  to 
guide  land  and  resource  allocations  and 
management  direction  for  the  next  10  to 
20  years  in  the  Coos  Bay  District.  This 
ARMP  supersedes  the  existing  South 


Coast — Curry  Management  Framework 
Plan,  the  North  Spit  Plan  Amendment, 
and  other  related  documents  for 
managing  approximately  329,700  acres 
of  mostly  forested  public  land  and 
12,150  acres  of  non-federal  surface 
ownership  with  federal  mineral  estate 
administered  by  the  Bureau  of  Land 
Management  in  Coos.  Curry.  Douglas, 
and  Lane  counties  in  southwestern 
Oregon. 

ADDRESSES:  Copies  of  the  ARMP/ROD 
are  available  upon  request  by  contacting 
the  Coos  Bay  District  Office.  Bureau  of 
Land  Management,  1300  Airport  Lane. 
North  Bend,  Oregon  97459.  This 
document  has  been  sent  to  all  those 
individuals  and  groups  who  were  on  the 
mailing  list  for  the  Proposed  Coos  Bay 
District  Resource  Management  Plan/ 
Final  Environmental  Impact  Statement. 
The  full  supporting  record  for  the 
ARMP  is  available  for  inspection  in  the 
Coos  Bay  District  Office  at  the  address 
shown  above.  Copies  of  draft  RMP/EIS 
and  proposed  RMP/final  EIS  are  also 
available  for  inspection  in  the  pubUc 
room  on  the  7th  floor  of  the  BlJi4 
Oregon/Washington  State  Office.  1515 
SW  Fifth  Street,  Portland,  Oregon;  and 
pubUc  libraries  in  Brookings,  Gold 
Beach,  Bandon,  Myrtle  Point,  Coquille, 
Coos  Bay,  North  Bend,  Reedsport,  and 
Powers  during  normal  office  hours. 

FOR  FURTHER  INFORMATION  CONTACT:  Bob 
Gunther,  Planning  Team  Leader,  Coos 


Bay  District  Office.  Bureau  of  Land 
Management.  He  can  be  reached  by 
telephone  number  at  503-756-0100  or 
by  FAX  at  503-756-9303. 
SUPPLEMENTARY  INFORMATION:  The  Coos 
Bay  District  ARMP/ROD  is  essentially 
the  same  as  the  Coos  Bay  District 
Proposed  Resource  Management  Plan 
and  Final  Environmental  Impact 
Statement  (PRMP/FEIS).  Virtually  no 
changes  to  the  proposed  decisions  have 
been  made,  except  for  some  clarifying 
language  in  response  to  the  five  protests 
BLM  received  on  the  Coos  Bay  District 
PRMP/FEIS  and  as  a  result  of  ongoing 
staff  review.  The  clarifying  language 
concerns: 

— Revisions  intended  to  strengthen  the 
link  between  the  ARMP  and  the  1994 
Record  of  Decision  for  Amendments 
to  Forest  Service  and  Bureau  of  Land 
Management  Planning  Documents 
Within  the  Range  of  the  Northern 
Spotted  Owl  and  Standards  and 
Guidelines  for  Management  of  Habitat 
for  Late-Successional  and  Old-Growth 
Forest  Related  Species  Within  the 
Range  of  the  Northern  Spotted  Owl 
(or  Northwest  Forest  Plan/ROD). 
— Revisions  that  incorporate  guidelines 
issued  by  the  Regional  Ecosystem 
Office  since  the  issuance  of  the  1994 


Record  of  Decision  named  above. 

Such  guidelines  may  clarify  or 

interpret  the  1994  Record  of  Decision. 

Seven  alternatives  that  encompass  a 
spectnmi  of  realistic  management 
options  were  considered  in  the  planning 
process.  The  final  plan  is  a  mixture  of 
the  management  objectives  and  actions 
that,  in  the  opinion  of  the  BLM.  best 
resolve  the  issues  and  concerns  that 
originally  drove  the  preparation  of  the 
plan  and  also  meet  the  plan  elements  or 
adopt  decisions  made  in  the  Northwest 
Forest  Plan/ROD.  The  Northwest  Forest 
Plan/ROD  was  signed  by  the  Secretary 
of  the  Interior  who  directed  the  BLM  to 
adopt  it  in  its  Resource  Management 
Plans  for  western  Oregon.  Further,  those 
decisions  were  upheld  by  the  United 
States  District  Court  for  the  Western 
District  of  Washington  on  December  21, 
1994. 

Ecosystem  Management  and  Forest 
Product  Production:  The  ARMP/ROD 
responds  to  the  need  for  a  healthy  forest 
ecosystem  with  habitat  that  vriU  support 
populations  of  native  species 
(particularly  those  associated  with  late- 
successional  and  old-growth  forests).  It 
also  responds  to  the  need  for  a 
sustainable  supply  of  timber  and  other 
forest  products  that  urill  help  maintain 


the  stability  of  local  and  regional 
economies,  and  contribute  valuable 
resources  to  the  national  economy  on  a 
predictable  and  long-term  basis.  BLM- 
administered  lands  are  primarily 
allocated  to  Riparian  Reserves,  Late- 
Successional  Reserves.  General  Forest 
Management  Areas,  and  Connectivity/ 
Diversity  Blocks.  An  Aquatic 
Conservation  Strategy  will  be  applied  to 
all  lands  and  waters  under  BLM 
jurisdiction. 

Approximately  61,900  acres  will  be 
managed  for  timber  production.  The 
allowable  sale  quantity  will  be  5.3 
million  cubic  feet  (32.1  million  board 
feet).  To  contribute  to  biological 
diversity,  standing  trees,  snags,  and 
down  dead  woody  material  will  be 
retained.  A  process  for  monitoring, 
evaluating  and  amending  or  revising  the 
plan  is  described. 

Areas  of  Critical  Environmental 
Concern  (ACEC):  The  ARMP/ROD 
would  continue  the  designation  of  one 
Area  of  Critical  Environmental  Concern 
(ACEC).  one  Research  Natural  Area 
(RNA),  and  will  designate  nine  new 
ACECs.  The  ARMP/ROD  designates  or 
redesignates  the  following  ACECs  and 
RNA  with  the  noted  restrictions. 


Area  name 


Cherry  Creek  RNA/ACEC  

New  River  ACEC 

Wassen  Creek  ACEC 

North  Spit  ACEC  

North  Fori<  Coquille  River  ACEC  

Tioga  Creek  ACEC 

China  Wall  ACEC  — 

North  Fork  Hunter  Creek  ACEC  

Hunter  Creek  Bog  ACEC  

North  Fork  Chetco  River  ACEC  ..". 

Upper  Rock  Creek  ACEC  

NC=No  chanoe  from  existing  situation. 
P^Use  is  prohibited. 
R=Use  is  allowed  but  with  restrictions. 
NA=(jse  is  not  applicable  to  this  area. 


Approx. 

Veg. 

OHV 

Min. 

Min. 

R/ 

acres 

harv. 

use 

loc. 

lease 

570 

NC 

NC 

NC 

NC 

NC 

860 

NA 

R 

P 

P 

P 

3,440 

R 

R 

P 

R 

P 

580 

NA 

R 

P 

P 

P 

290 

P 

R 

P 

R 

P 

40 

P 

P 

P 

R 

P 

240 

P 

P 

P 

R 

P 

1.730 

R 

R 

P 

R 

P 

570 

P 

R 

P 

R 

P 

600 

P 

R 

P 

R 

P 

460 

P 

R 

P 

R 

P 

No  potential  ACEC  areas  were 
identified  that  met  the  Bureau  ACEC 
criteria  of  relevance  and  importance  that 
are  not  included  in  whole  or  in  part  in 
the  ARMP/ROD  described  above. 

Wild  and  Scenic  Rivers: 
Approximately  184  miles  of  river  found 
eligible  for  designation  and  studied  by 
BLM  are  found  not  suitable  for 
designation.  Four  river  segments 
(involving  approximately  168  miles) 
have  been  determined  to  be 
administratively  eligible  for  further 
consideration  for  designation  as  a 
component  of  the  National  Wild  and 
Scenic  Rivers  System  under  recreational 
river  classifications,  pending  other 


interagency  suitability  studies.  All 
eligible  (pending  further  study)  river 
segments  will  be  managed  under  BlM 
interim  management  guidelines  pending 
further  administrative  consideration. 
The  supporting  records  for  the  ARMP/ 
ROD  document  those  river  or  stream 
segment  analyses. 

Off-Highway-Vehicle  (OHV)  Use:  The 
ARMP/ROD  makes  the  following 
designations  for  OHV  management  in 
the  District:  approximately  80  acres  will 
be  open;  326,600  acres  will  be  restricted 
to  designated  existing  roads  and  trails 
and/ or  seasonally  closed;  and  3,000 
acres  will  be  closed  to  all  use,  except  for 
specified  administrative  or  emergency 


uses.  The  closed  areas  include 
wilderness  or  wilderness  study  areas, 
administratively  withdrawn  areas  such 
as  seed  orchards  and  progeny  test  sites, 
and  various  ACECs.  In  addition,  the 
ARMP/ROD  provides  for  road  closures 
to  meet  ecosystem  management 
objectives.  Such  closures  may  be 
permanent  or  seasonal,  and  will  be 
effected  by  use  of  signs,  gates,  barriers 
or  total  road  deconstruction  and  site 
restoration. 

Land  Tenure  Adjustment:  The  ARMP/ 
ROD  identifies  approximately  4,600 
acres  of  BLM-administered  lands  that 
wrill  be  retained  in  public  owmership; 
324,000  acres  of  BLM  lands  that  may  be 
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considered  for  exchange  under 
prescribed  circumstances;  and  1,100 
acres  of  BLM  lands  that  may  be 
available  for  sale  or  disposal  under 
other  authorized  processes.  The  ARMP 
also  provides  criteria  for  the  acquisition 
of  lands,  or  interests  in  lands,  where 
such  acquisition  would  meet  objectives 
of  the  various  resource  programs.  The 
plan  allocates  approximately  600  acres 
as  right-of-way  exclusion  areas  and 
146.700  acres  as  right-of-way  avoidance 

areas. 

Special  Recreation  and  Visual 
Resource  Management  Areas:  The 
ARMP/ROD  identifies  seven  Special 
Recreation  Management  Areas  (SRMA). 
including  four  existing  (Loon  Lake/East 
Shore.  Dean  Creek  Elk  Viewing,  Coos 
Bay  Shorelands,  and  New  River)  and 
three  new  (Tioga.  Gregory  Point 
(Bal'diyaka),  and  Sixes  River).  The 
existing  SRMAs  total  approximately 
3,700  acres  and  the  new  SRMAs  total 
approximately  25,700  acres.  The  ARM?/ 
ROD  allocates  approximately  2.065 
acres  of  BLM-administered  lands  for  23 
existing  or  potential  recreation  sites. 
The  plan  also  allocates  lands  for  12 
existing  or  pote^tldl  trails.  totaUng 
between  42  and  56  r-  iles.  The  plan  also 
identifies  management  objectives  for 
four  visual  resource  management 
classifications. 

Mineral  and  Energy  Resource 
Management:  Most  BLM-administered 
lands  will  remain  available  for  mineral 
leasing  and  location  of  mining  claims, 
but  1.600  acres  will  be  closed  to  leasing 
for  oil  and  gas  and  geothermal 
resources,  and  12.500  acres  will  be 
closed  to  location  of  claims. 

Dated:  June  5, 1995. 
Michael  R.  Grouse. 
Acting  Coos  Bay  District  Manager. 
IFR  Doc.  95-14677  Filed  6-14-95;  8:45  am] 
WUINQ  CODE  4310-33-P 


[AZ-020-0O-121(M)0;  A2A-25486, 25487, 
25489,  25490] 

Notice  of  Approval  of  the  Maricopa 
Complex  Wilderness  Management  Plan 

AOENCY:  Bureau  of  Land  Management, 
hiterior. 

ACTION:  The  Maricopa  Complex 
Wilderness  Management  Plan  is 
approved.  In  accordance  with  43  CFR 
part  4,  this  action  is  subject  to  appeal  for 
a  period  of  30  days  from  the  date  of  this 
notice.  Barring  appeal,  the  plan  will  be 
implemented. 

summary:  (1)  Scope  of  the  Approved 
Plan:  The  plan  prescribes  actions  and 
poUcies  for  the  management  of  four 
Wilderness  Areas:  the  Sierra  Estrella, 


the  North  Maricopa  Mountains.  South 
Maricopa  Moimtains  and  the  Table  Top 
for  a  period  of  ten  years.  An 
environmental  assessment  docvunent 
was  prepared  describing  the  impacts  of 
the  plan  along  with  three  other 
alternatives. 

(2)  Geographic  Areas  Involved:  Four 
separate  wilderness  areas,  totahng 
172,100  acres  in  the  Sonoran  Desert  of 
Southwestern  Arizona,  southern 
Maricopa  and  western  Pinal  Counties, 
and  12  to  45  miles  south  of  the 
metropolitan  Phoenix.  Other  nearby 
towns  are  Gila  Bend,  Maricopa.  Casa 
Grande,  and  Buckeye.  Arizona. 

(3)  Summary  of  Plan  Actions:  Seventy 
nine  miles  of  former  vehicle  ways 
reclaimed;  16  miles  converted  to 
pedestrian  and/ or  equestrian  trails. 
Three  access  routes  may  be  shortened 
sUghtly.  Twenty  five  vehicle  barriers 
constructed.  Four  new  trails  and  seven 
trailheads  established  and  one  existing 
trail  and  trailhead  improved  and 
maintained.  Signs,  defined  parking 
areas,  and  minimal  camping  facilities 
provided  at  some  trailheads.  Maps  and 
other  information  provided.  Two 
vehicle  safety  shoulders  may  be  created 
along  Interstate  8.  Commercial 
recreation  outfitters  may  be  permitted. 
Six  wildlife  water  catchments  and 
associated  fencing  modified,  and  along 
with  two  others,  maintained.  One 
wildlife  well  pump  replaced. 
Transplants  of  desert  bighorn  sheep  and 
aircraft  telemetry  foUowring  sanctioned. 
Installation  of  future  wildlife 
catchments  evaluated  on  a  case-by-case 
basis.  Non-mechanized  animal  damage 
control  allowed.  Five  earthen  Uvestock 
water  tanks  abandoned.  Thirteen 
Uvestock  control  fences  maintained.  No 
new  Uvestock  watering  faciUties 
constructed.  Coordination  with  multi- 
jurisdictional  law  enforcement  and 
search  and  rescue  agencies  and 
organizations  improved.  Five  thousand 
seven  hundred  and  sixty  two  acres  of 
State  of  Arizona  surface  and  subsurface 
inholdings  identified  for  acquisition 
plus  some  access  easements.  All 
wildfire  suppressed;  protocol  for  fire 
suppression  activities  estabUshed. 
Reduction  in  low-level  civiUan  aircraft 
flights  encouraged.  Thirty  three 
instances  of  motorized/ mechanized  use 
allowed  aimually  over  9  years  dropping 
to  22  per  year  thereafter,  to:  maintain  8 
Uvestock  fences,  modify  6  wildUfe 
catchments,  maintain  and  haul  water  to 
these  and  two  other  catchments,  piunp 
one  weU  for  wildUfe,  census  or  track 
wildUfe.  check  wildUfe  water  levels  in 
wildUfe  catchments,  respond  to  life- 
threatening  emergencies,  rescue  sick 
Uvestock.  and  pursue  felons  or  major 


game  violators.  Monitoring  standards 
adopted  and  response  actions  described. 

(4)  Proposed  Restrictions:  Campfires, 
charcoal  fires,  wood  gathering  or  wood 
cutting,  and  other  surface  disturbances 
are  prohibited.  Dogs  are  prohibited  on 
one  trail;  horses  on  another.  Camping 
within  200  feet  or  within  sight  of 
established  trails  is  prohibited;  camping 
at  some  trailheads  will  be  limited  to  a 
five  day  period.  Pack  stock  associated 
with  permitted  activities  confined  to 
naturally  hardened  areas  during  long 
rest  periods.  Pack  stock  feed  provided 
by  outfitters. 

(5)  Summary  of  Alternatives 
Analyzed:  A  visitor  use  and  wildlife 
enhancement  alternative  with 
additional  hiking  and/or  riding  trails 
and  wdldUfe  developments;  a 
naturalness  enhancement  alternative 
without  maintained  trails,  with  mostly 
non-mechanized  maintenance  of 
developments,  and  15  instances  of  low 
level  aircraft  use  occurring  yearly  for 
wildUfe  census,  checking  water  levels  of 
wildlife  water  catchments  and  hauling 
water;  and  a  no  action  alternative. 

(6)  Extent  of  PubUc  Comment:  A  draft 
plan  with  an  environmental  assessment 
docimient  was  distributed  for  pubUc 
review  and  comment  for  a  45  day  period 
on  September  13. 1994.  AvailabiUty 
notice  was  via  the  Federal  Register  and 
local  media.  More  than  400  copies  of  the 
draft  plan  were  mailed  to  a  wide 
spectrum  of  publics,  governing  bodies, 
organizations,  and  institutions 
expressing  interest  or  directly  affected. 
Two  public  meetings,  in  Gila  Bend  and 
Phoenix,  Arizona,  were  held.  A  total  of 
14  individuals  participated  in  these 
meetings  and  providing  comments; 
eight  written  comments  were  also 
received.  Comments  were  analyzed  and 
appear  in  the  final  plan.  Some  changes 
were  made  due  to  the  comments.  Most 
notable  are:  The  addition  of  a 
management  action  to  disallow  the 
construction  of  future  Uvestock  watering 
facilities  within  the  wilderness;  the 
addition  of  some  mechanized  wildlife 
management  activities;  and  changes  to 
the  Naturalness  Alternative  and 
associated  impact  analysis. 

NEXT  STEP  IN  THE  PLANNING  PROCESS:  The 
decision  to  adopt  this  plan  is  subject  to 
appeal  for  a  period  of  30  days  following 
the  pubUcation  of  this  notice.  Barring 
appeal,  implementation  will  follow. 
Appeals  must  be  filed  in  accordance 
with  the  procedures  found  in  43  CFR 
4.4110  through  4.415. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Jamrog,  Bureau  of  Land  Management. 
Phoenix  District  Office.  Lower  Gila 
Resource  Area,  2015  West  Deer  VaUey 


Road.  Phoenix.  Arizona  85027. 
telephone  602-780-8090. 

Date)une8, 1995. 
Gordon  L.  Cheniae, 

District  Manager. 

IFR  Doc.  95-14643  Filed  6-14-95;  8:45  am) 
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[CO-«56-95-1 420-00] 

Colorado;  Filing  of  Plats  of  Survey 

May  26, 1995. 

The  plats  of  survey  of  the  following 
described  land  are  officially  filed  in  the 
Colorado  State  Office.  Bureau  of  Land 
Management.  Lakewood,  Colorado, 
effective  10:00  a.m.  on  May  31, 1995. 

The  plat  representing  the  dependent 
resurvey  of  a  portion  of  the 
subdivisional  lines,  certain  mineral 
surveys  and  the  subdivision  of  certain 
sections,  T.  14  S.,  R.  100  W.,  Sixth 
Principal  Meridian,  Colorado,  Group 
No.  1000,  was  accepted  April  18. 1995. 

The  plat  representing  the  dependent 
resurvey  of  a  portion  the  Twelfth 
Standard  Parallel  North  (south 
boundary,  T.  49  N.,  R.  10  W.),  east  and 
west  boundaries,  and  subdivisional 
lines  and  the  subdivision  of  certain 
sections.  T.  48  N..  R.  10  W..  New 
Mexico  Principal  Meridian,  Colorado, 
Group  No.  879,  was  accepted  April  5, 
1995. 

The  plat  representing  the  dependent 
resurvey  of  the  north  and  east 
boimdaries.  portions  of  the  south  and 
west  boundaries,  subdivisional  lines, 
and  certain  mineral  claims,  and  the 
subdivision  of  sections,  T.  46  N..  R  10 
E..  New  Mexico  Principal  Meridian, 
Colorado.  Group  No.  860,  was  accepted 
December  29, 1994. 

The  plat  representing  the  dependent 
resurvey  of  the  north  and  west 
boundaries  of  lot  1,  sections  13.  T.  7  N., 
R.  87  W..  Sixth  Principal  Meridian. 
Colorado.  Group  No.  1083,  was  accepted 
March  29, 1995. 

The  plat  representing  the  dependent 
resurvey  of  a  portion  of  the  east 
boimdary,  a  portion  of  the  subdivisional 
lines  and  mineral  survey  number  13952, 
Diamond  Placer,  T.  19  S.,  R.  71  W., 
Sixth  Principal  Meridian,  Colorado. 
Group  No.  996,  was  accepted  March  9, 
1995. 

The  supplemental  plat  amending  the 
acreage  of  lots  2,  6.  9  and  Tract  A  and 
clarifying  the  bearing  and  distance  of 
certain  claim  lines,  in  section  10,  T.  4 
S.,  R.  73  W.,  Sixth  Principal  Meridian. 
Colorado,  was  accepted  April  7. 1995. 


The  supplemental  plat  creating  new 
lots  78  and  79  from  previous  lotting  and 
portions  of  cancelled  Mineral  Survey 
No.  5370.  John  Welch  lode,  and 
amending  the  acreage  of  Lot  3  in  the  N 
1/2  of  the  NE  1/4  of  section  20,  T.  3  S.. 
R.  73  W.,  Sixth  Principal  Meridian. 
Colorado,  was  accepted  March  17, 1995. 

The  supplemental  plat  creating  new 
lots  5.  6  and  7  from  previous  lotting  and 
areas  in  section  10.  T.  8  N..  R.  75  W. 
Sixth  Principal  Meridian.  Colorado,  was 
accepted  March  29, 1995. 

The  supplemental  plat  creating  new 
lots  13, 14  and  15  from  original  lots  3. 
7.  and  8  in  section  21,  T.  49  N..  R.  11 
E.,  New  Mexico  Principal  Meridian, 
Colorado,  was  accepted  March  31. 1995. 

These  surveys  were  executed  to  meet 
certain  administrative  needs  of  this 
Bureau. 

The  plat  representing  the  limited 
corrective  dependent  resurvey  of  a 
portion  of  the  subdivisional  line 
between  sections  8  and  9.  T.  9  N..  R.  69 
W.,  Sixth  Principal  Meridian,  Colorado. 
Group  No.  628,  was  accepted  January 
20,  1995. 

This  survey  was  executed  to  meet 
certain  administrative  needs  of  the 
Larimer  County  Engineering 
Department,  Fort  ColUns,  Colorado. 

The  plat  representing  the  dependent 
resurvey  of  portions  of  the  New  Mexico 
Principal  Meridian  (east  boundary), 
north  boimdary,  and  subdivisional 
lines,  and  the  subdivision  of  certain 
sections.  T.  35  N.,  R.  1  W..  New  Mexico 
Principal  Meridian,  Colorado,  Group 
No.  1043,  was  accepted  April  17. 1995. 

The  plat  representing  the  dependent 
resurvey  of  a  portion  of  the  east 
boundary  (west  boundary  T.  22  S..  R.  73 
W.,  Sixth  Principal  Meridian,  Colorado), 
certain  mineral  claims,  and  the  metes- 
and-boimds  surveys  in  section  24,  T.  45 
N.,  R.  12  E..  New  Mexico  Principal 
Meridian,  Colorado.  Group  No.  1059, 
was  accepted  March  24. 1995. 

The  plat  representing  the  dependent 
resurvey  of  a  portion  of  the  west 
boundary,  a  portion  of  the  subdivisional 
lines  and  the  subdivision  of  certain 
sections.  T.  34  N..  R  6  W.,  South  of  the 
Ute  Line.  Sixth  Principal  Meridian. 
Colorado,  Group  No.  1003,  was  accepted 
March  8. 1995. 

These  surveys  were  executed  to  meet 
certain  administrative  needs  of  the  U.S. 
Forest  Service. 

Danyl  A.  Wilson, 

Chief  Cadastral  for  Colomdo. 

IFR  Doc.  95-14616  Filed  6-14-95;  8:45  am) 
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Fish  and  Wildlife  Service 
Receipt  of  Application(s)  for  Permit 

The  following  Applicant(s)  have 
applied  for  a  permit  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  Section 
10(c)  of  the  Endangered  Species  Act  of 
1973.  as  amended  (16  U.S.C.  1531.  et 
seq.) 

PRT-800897 

Applicant:  Ms.  Cornelia  Pasche,  Piiase  One 
Teciinologies,  L.L.C.,  Houston.  TX. 

The  Applicant  requests  a  permit 
amendment  to  expand  the  area 
previously  permitted  to  take  the  red- 
cockaded  woodpecker  [Picoides 
borealis)  in  Texas,  for  the  purpose  of 
scientific  research,  recovery  actions,  and 
survival  of  the  species  as  prescribed  by 
Service  recovery  documents. 
ADDRESSES:  Written  data  or  comments 
should  be  submitted  to  the  Assistant 
Regional  Director,  Ecological  Services. 
U.S.  Fish  and  WildUfe  Service.  P.O.  Box 
1306.  Albuquerque,  New  Mexico  87103. 
and  must  be  received  by  the  Assistant 
Regional  Director  within  30  days  for  the 
date  of  this  publication. 

Documents  and  other  information 
submitted  with  this  application  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  to  the  above 
office  within  30  days  of  the  date  of 
publication  of  this  notice.  (See 
ADDRESSES  above.) 
James  A.  Young. 

Acting  Begional  Director,  Region  2, 

Albuquerque,  New  Mexico. 

IFR  Doc.  95-14635  Filed  6-14-95;  8:45  am] 
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Receipt  of  Application(s)  for  Permit 

The  following  AppUcant(s)  have 
applied  for  a  permit  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  Section 
10(c)  of  the  Endangered  Species  Act  of 
1973.  as  amended  (16  U.S.C.  1531.  et 
seq.) 

PRT-803472 

Applicant:  Mr.  Steven  Ray  VotaW,  Owasso. 
Oklalioma. 

The  Applicant  requests  a  permit  to 
take  the  AJnerican  burying  beetle 
{Nicrophorus  americanus)  in  Oklahoma, 
for  the  purpose  of  scientific  research, 
recovery  actions,  and  survival  of  the 
species  as  prescribed  by  Service 
recovery  documents. 
ADDRESSES:  Written  data  or  comments 
should  be  submitted  to  the  Assistant 
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Regional  Director,  Ecological  Services, 
U.S.  Fish  and  Wildlife  Service,  P.O.  Box 
1306,  Albuquerque,  New  Mexico  87103, 
and  must  be  received  by  the  Assistant 
Regional  Director  within  30  days  for  the 
date  of  this  publication. 

Documents  and  other  information 
submitted  w\\h  this  application  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  to  the  above 
office  within  30  days  of  the  date  of 
publication  of  this  notice.  (See 
ADDRESSES  above.) 
Jamea  A.  Young, 

Acting  Regional  Director.  Region  2, 
Albuquerque,  New  Mexico. 
[PR  Doc.  95-14636  Filed  6-14-95;  8:45  am] 
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National  Park  Service 

Draft  General  Management  Plan  for 
CabriHo  National  Monument, 
Calitomia;Notlce  of  Management 
Proposals  and  Notice  of  Availability  of 
Draft  Environmental  Impact  Statement 

summary:  Pursuant  to  section  102(2)(C) 
of  the  National  Environmental  PoHcy 
Act  of  1969  (P.L.  91-190  as  amended), 
the  National  Park  Service  has  prepared 
an  environmental  impact  statement 
(EIS)  and  General  Management  Plan  for 
Cabrillo  National  Monument,  California. 

This  Draft  General  Management  Plan 
and  Environmental  Impact  Statement 
presents  a  proposal  and  three  other 
alternatives  for  the  management,  use, 
and  development  of  Cabrillo  National 
Monument.  The  Proposal  (Ahemative 
B)  would  add  staff  and  facilities  to  more 
adequately  protect  and  interpret  the 
monument's  significant  resources. 
Resource  management  programs  would 
be  increased  to  protect  the  tidepool 
ecosystem  and  coastal  sage  scrub  habitat 
and  to  open  safe  military  defense 
stnicttires  to  pubUc  use  and  enjoyment. 
The  Proposal  would  resuh  in  a  broader 
range  of  visitor  choices  and  experiences 
within  the  monument  than  is  available 
now.  A  new  location  for  the  entrance 
station  would  provide  better  orientation 
to  the  monument,  allow  entrance  fees  to 
be  collected  from  those  who  use  the 
tidepools,  and  include  the  tidepools  and 
western  part  of  the  monument  in  the 
visitors'  perception  of  the  monument. 
An  interpretive  building  would  be 
constructed  at  the  lighthouse.  The  Navy 
Marine  Science  facility  near  the 
tidepools  would  be  converted  to  an 
intertidal  interpretive  center,  if  the  Navy 
declares  the  facility  excess  to  its  needs 
and  it  is  transferred  to  the  monument. 


Outdoor  educational  facility  seating 
would  be  improved  at  the  Ballast  View 
rest  area.  The  Whale  Overlook  would  be 
replaced  to  accommodate  more  visitors 
and  improve  its  aesthetic  quality.  The 
Bayside  Trail  would  be  extended  to 
form  a  loop  trail.  Administrative  and 
storage  space  would  be  added  to 
increase  staff  efficiency  and 
effectiveness  and  to  better  care  for 
museum  artifacts  and  resources. 

Alternatives  described  in  this 
document,  in  addition  to  the  Proposal, 
include  No  Action  (Alternative  A), 
Minimum  Requirements  (Alternative  C), 
and  Enhanced  Visitor  Use  (Alternative 
D).  Alternative  C  would  improve 
resource  management,  relocate  the 
entrance  station,  improve  the  outdoor 
educational  faciUty,  and  open  some 
defense  structures  to  the  pubhc,  but 
would  not  include  adding  interpretive 
facilities  at  the  lighthouse  or  the 
tidepools  or  extending  the  Bayside 
Trail.  Administrative  or  storage  needs 
would  only  be  partia'ly  met.  Alternative 
D  is  similar  to  4ie  Proposal  but  includes 
construction  of  an  amphitheater  at  the 
Ballast  View  rest  area  as  the  outdoor 
educational  facility  and  considers  an 
alternative  location  for  the  lighthouse 
interpretive  facility. 

The  environmental  consequences  of 
the  proposed  action  and  other 
alternatives  are  documented. 

SUPPLEMENTARY  INFORMATION:  The 
pubhc  review  period  for  this  dociunent 
will  end  60  days  after  the  publication  of 
a  notice  of  availability  in  the  Federal 
Register.  Comments  will  be  accepted 
imtil  August  18, 1995.  All  review 
comments  must  be  received  by  that  time 
and  should  be  addressed  to  Regional 
Director,  Western  Region,  Attention 
Meredith  Kaplan,  National  Park  Service, 
600  Harrison  Street,  Suite  600,  San 
Francisco,  CA  94107-1372.  For  further 
information,  write  to  the  above  address 
or  telephone  at  415-744-3968.  For 
copies  of  the  document,  please  contact 
the  Superintendent  of  Cabrillo  National 
Monument  by  writing  to  P.O.  Box  6670, 
San  Diego,  CA  92166-0670  or  by 
telephoning  to  619-557-5450.  Copies  of 
the  documents  are  also  available  at 
hbraries  in  San  Diego,  California. 

Dated:  June  6, 1995. 
Patricia  L.  Neubacher, 

Acting  Regional  Director.  Western  Region. 
[FR  Doc  95-14594  Filed  6-14-95;  8:45  am) 
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ACTION:  Notice  of  availability  of  Plan  of 
Operations.  


SUMMARY:  In  accordance  with  section 
9.52  of  Title  36  of  the  Code  of  Federal 
Regulations,  the  National  Park  Service 
has  received  a  Plan  of  Operations  from 
Calumet  Florida,  Inc.  for  oil  and  gas 
operations  in  Big  Cypress  National 
Preserve.  The  pubUc  is  invited  to  review 
and  comment  on  the  Plan  of  Operations, 
copies  of  which  are  available  for  review 
during  normal  business  hours  at  the 
following  locations. 
ADDRESSES:  Superintendent,  Big 
Cypress  National  Preserve,  Star  Route, 
Box  110,  Ochopee,  Florida  33943, 
telephone  (813)  695-2000  (ext  33  or  39); 
National  Park  Service,  Southeast  Field 
Office,  75  Spring  Street,  SW.,  Atlanta. 
Georgia  30303,  telephone  (404)  331- 
4916. 

FOR  FURTHER  INFORMATION  CONTACT: 
The  Superintendent  at  the  above 
address. 

SUPPLEMENTARY  INFORMATION:  Comments 
received  vdthin  30  days  of  the 
publication  of  this  notice  will  become 
part  of  the  official  record. 

Dated:  May  30, 1995. 
Robert  Deskins, 

Acting  Field  Director,  Southeast  Region. 
(FR  Doc.  95-14593  Filed  6-12-95;  8:45  am) 
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National  Park  Service 

AGENCY:  Big  Cypress  National  Preserve, 
Florida,  National  Park  Service. 


INTERNATIONAL  DEVELOPMENT 
COOPERATION  AGENCY 

Agency  for  International  Development 

Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

The  U.S.  Agency  for  International 
Development  (USAID)  submitted  the 
following  public  information  collection 
requirements  to  OMB  for  review  and 
clearance  imder  the  Paperwork 
Reduction  Act  of  1980,  (44  U.S.C. 
Chapter  35).  Comments  regarding  these 
information  collections  should  be 
addressed  to  the  OMB  reviewer  Usted  at 
the  end  of  the  entry.  Comments  may 
also  be  addressed  to,  and  copies  of  the 
submissions  obtained  from  die  Records 
Management  Officer,  Renee  Roehls, 
(202)  736-4743,  M/AS/ISS  Room  930B, 
N.S.,  Washington,  DC  20523. 
Date  Submitted:  May  30, 1995 
Submitting  Agency:  U.S.  Agency  for 

International  Development 
OMB  Number:  0412-0003 
Form  Number:  AID  1550-3 
Type  of  Submission:  Renewal 
Title:  Title  II,  P.L.  480  Commodities-^ 

Annual  Estimate  of  Requirements — 

Fiscal  Year 


Purpose:  The  Annual  Estimate  of 
Requirements  (AER)  is  used  by  the 
Office  of  Food  for  Peace  to  obtain 
information  critical  for  the  planning 
and  budgeting  cycle  of  P.L.  480,  Title 
II  Program.  The  AERs  include 
planned  recipient  and  ration  levels, 
number  of  distributions;  operating 
reserves  that  are  needed  and 
inventories  on  hand 

Annual  Reporting  Burden:  Respondents: 
19,  Annual  responses:  56;  Annual., 
burden  hours:  1.344 

Reviewer:  Jeffery  Hill  (202)  395-7340, 
Office  of  Management  and  Budget, 
Room  3201  New  Executive  Office 
Building,  Washington  DC  20503 

Dated:  May  31.  1995. 
Genease  E.Pettigrew, 

Chief,  Information  Support  Services  Division, 
Office  of  Administrative  Service.  Bureau  of 
Management. 

|FR  Doc.  95-14609  Filed  6-14-95;  8:45  am) 
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Notice  of  Request  for  Proposais  in 
Democracy  and  Governance 

The  U.S.  Agency  for  International 
Development's  (USAID's)  Center  for 
Democracy  and  Governance  has  the  goal 
of  promoting  sustainable  development 
by  providing  technical  and  intellectual 
leadership  services  in  democracy  and 
governance.  The  purpose  of  the 
activities  that  constitute  the  Democracy 
Center's  program  is  to  enhance  the 
Agency's  capacity  to  support  the  growth 
and  sustainability  of  (1)  legal  and 
judicial  systems  which  promote  a  rule 
of  law  consistent:  vdth  respect  for 
hirnian  rights  and  democratic 
principles;  (2)  civil  societies  capable  of 
participating  in  governance  decision 
making  and  implementation  at  the 
national  and  local  levels;  (3)  improved 
public  sector  governance  performance 
and  particularly  its  ability  to  manage 
public  affairs  accountably, 
transparently,  responsively,  and 
efficiently;  and  (4)  electoral  and 
poUtical  process  development.in 
transition  and  sustainable  development 
countries,  and  non-presence  countries. 

To  assist  in  achieving  these 
objectives,  the  Democracy  Center 
anticipates  awarding  several  Indefinite 
Quantity  Contracts  (IQCs)  in  each  of  the 
four  program  areas  mentioned  above  as 
well  as  general  democracy  and 
governance  analytical  ser\'ices.  One 
contract  will  be  reserved  for  a  small 
business  under  the  Govemeince 
activities;  and  one  contract  will  be 
reserved  for  a  Gray  Amendment  entity 
under  the  Rule  of  Law  activity. 

Subcontracting  With  Disadvantaged 
Enterprises:  Unless  the  offeror  is  a 


disadvantaged  enterprise  (Gray 
Amendment  entity),  no  less  than  10 
percent  of  the  total  value  of  the  contract 
will  have  to  be  subcontracted  to  Gray 
Amendment  entities  (U.S.  socially  and 
economically  disadvantaged,  including 
women-owned  businesses:  Historically 
Black  Colleges  and  Universities;  U.S. 
colleges  and  universities  writh  at  least  40 
percent  Hispanic  American  students; 
and  U.S.  Private  Voluntary 
Organizations  controlled  by  socially  and 
economically  disadvantaged  individuals 
including  vramen).  To  help  identify 
potential  subcontractors,  a  list  of  all 
organizations  requesting  a  cop  of  the 
solicitation  will  be  sent  with  each 
solicitation  document.  Organizations  are 
encouraged  to  indicate  whether  they  are 
Gray  Amendment  entities  when 
requesting  the  solicitation  and  may 
indicate  if  they  do  not  wish  to  be 
included  on  the  list.  By  providing  the 
Ust,  US  AID  does  not  endorse  the  listed. 
What  is  the  effect  of  preferring  one  to 
the  other?  Organization  as  being  capable 
of  carrying  out  the  activity,  nor  does 
USAID  verify  the  claimed  status  of  the 
organizations.  Necessarily  the  hst  will 
contain  the  names  of  only  those 
organizations  known  prior  to  the 
issuance  of  the  solicitation  document. 

Subcontracting  With  Small  and  Small 
Disadvantaged  Business  Concerns:  In 
addition  to  the  above  requirement,  in 
accordance  with  FAR  52.219.  a  small 
business/small  disadvantaged  business 
subcontracting  plan  must  be  submitted 
unless  the  offeror  is  a  small  business  or 
small  disadvantaged  business. 

The  RFP  will  be  issued  no  less  than 
15  days  after  publication  of  this 
synopsis  and  will  close  45  days  after 
issuance.  Those  interested  in  receiving 
a  Request  for  Proposal  should  send  a 
letter  referencing  solicitation  OP/B/AEP 
95-006  along  with  3  self-addressed  - 
mailing  labels.  Telephone  t>r  fax 
requests  for  the  solicitation  vwll  NOT  be 
honored.  All  RFP's  will  be  mailed 
through  the  U.S.  postal  service.  RFP's 
will  not  be  expressed  mailed.  Address 
requests  to: 
United  States  Agency  for  International 

Development.  M/OP/B/AEP,  Ms. 

Anne  Quinlan,  SA-14,  Room  1543, 

Washington  DC  20523-1429 

This  CBD  notice  can  be  viewed  and 
downloaded  using  the  Agency  Gopher. 
The  RFP  can  be  dowmloaded  from  the 
Agency  Gopher.  The  Gopher  address  is 
GOPHER.INFO.USAID.GOV.  Select 
USAID  Procurement  and  Business 
Opportunities  from  the  Gopher  menu. 
The  RFP  text  can  be  downloaded  via 
Anonymous  File  Transfer  Protocol 
(FTP).  The  FTP  address  is 
FTP.INFO.USAID.GOV.  Log  on  using 


the  user  identification  of  "anonymous" 
and  the  password  is  your  e-mail 
address.  Look  under  the  following 
directory  for  the  RFP:pub/OP/RFP/ 
BAEP506/baep506.rfp.  Receipt  of  this 
RFP  through  Internet  must  be  confirmed 
by  written  notification  to  the  contact 
person  noted  above.  This  will  ensure 
that  you  will  receive  amendments  to  the 
sohcitation.  It  is  the  responsibiUty  of  the 
recipient  of  this  soUcitation  document 
to  ensure  that  it  has  been  received  from 
Internet  in  its  entirety  and  USAID  bears 
no  responsibihty  for  data  errors 
resulting  from  transmission  or 
conversion  processes. 
United  States  Agency  for  International 
Development,  M/OP/B/AEP,  Ms. 
Anne  Quinlan,  SA-14,  Room  1543, 
Washington,  DC  20523-1429 
This  CBD  notice  can  be  viewed  and 
downloaded  using  the  Agency  Gopher. 
The  RFP  can  be  downloaded  from  the 
Agency  Gopher.  The  Gopher  address  is 
GOPHER.INFO.USAID.GOV.  Select 
USAID  Procurement  and  Business 
Opportunities  from  the  Gopher  menu. 
The  RFP  text  can  be  downloaded  via 
Anonymous  File  Transfer  Protocol 
(FTP).  The  FTP  address  is 
FTP.INFO.USAID.GOV.  Log  on  using 
the  user  identification  of  "anonymous" 
and  the  password  is  yoxti  e-mail 
address.  Look  imder  the  following 
directory  for  the  RFP:  pub/OP/RFP/ 
BAEP506/baep506.rfp.  Receipt  of  this 
RFP  through  Internet  must  be  confirmed 
by  written  notification  to  the  contact 
person  noted  above.  This  will  enstire 
that  you  will  receive  amendments  to  the 
solicitation.  It  is  the  responsibihty  of  the 
recipient  of  this  solicitation  document 
to  ensuiv  that  it  has  been  received  bum 
Internet  in  its  entirety  and  USAID  bears 
no  responsibility  for  data  errors 
resulting  from  transmisfiionoi' 
conversion  processes. 

Dated;  June  9, 1995. 
Char  lea  Cacteilo, 

Deputy  Assistant  Administrator.  Center  for 
Democracy  and  Governance,  Bureau  for 
Global  Programs.  Field  Support  and 
Research. 

(FR  Doc.  95-14608  Filed  6-14-^5;  8:45  ami 
BILUNO  COOE  6116-01-M 


Meeting  of  Advisory  Committee  on 
Voluntary  Foreign  Aid 

Pursuant  to  the  Federal  Advisory 
Conmiittee  Act,  notice  is  hereby  given  of 
a  meeting  of  the  Advisory  Committee  on 
Voluntary  Foreign  Aid  (ACVFA). 

Date:  June  21,  1995  (8:30  a.m.  to  5:00  p' 
Location:  State  Department,  Ley 

Henderson  Auditorium,  23rd  Street  Enlr;.iH« 
The  purposes  of  the  meeting  are:  tc  be; 

briefed  on,  and  provide  nongovenuTip<i*Hi 
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input  regarding  USAID's  New  Partnerships 
Initiative:  to  examine  USAID's  re-engineering 
process  and  its  implications  for  private 
voluntary  organizations:  and  to  discuss  the 
status  of  USAID  procurement  reforms. 

The  meeting  is  free  and  open  to  the  public. 
However,  notification  by  )une  19. 1995. 
through  the  advisory  committee  headquarters 
is  required.  Persons  wishing  to  attend  the 
meeting  must  call  Lisa  Douglas-Watson  (703) 
351-0243  or  Susan  Saragi  (703)  351-0244  or 
FAX  (703)  351-0228/0212.  Persons  attending 
must  include  their  name,  organization, 
birthdatc  and  social  security  number  for 
security  purjKwes. 

Dated:  May  31,1995. 
Louia  C.  Stamberg. 
Office  Director,  Office  of  Private  and 
Voluntary  Cooperation.  Bureau  for 
Humanitarian  Response. 
(FR  Doc.  95-14615  Filed  6-14-95;  8:45  am] 

MUMQ  COOe  (IIC-OI-M 


personal  computers  at  202-205-1895 
(N,8.1). 

Authority:  This  notice  is  published 
pursuant  to  §§201.10  and  201.35  of  the 
Commissions  rules  (19  CFR  201.10  and 
201.35). 

Issued:  June  12, 1995. 

By  order  of  the  Commission. 
Donna  R.  Koehnke  , 
Secretary. 

(FR  Doc.  95-14696  Filed  6-14-95;  8:45  am] 
aaiMG  COOE  7020-02-P 


IMTERNATIONAL  TRADE 
COMMISSION 

pnvMtlgation  No.  731-TA-705  (Final)] 
Furfuryl  Alcohol  from  Thailand 

AGENCY:  International  Trade 

Commission. 

ACTION:  Notice  of  cancellation  of  public 

hearing.  


summary:  On  June  7, 1995,  the 
Commission  received  a  letter  from 
counsel  for  petitioner  in  the  subject 
investigation  (QO  Chemicals,  Inc.,  West 
Lafayette,  IN)  v»dthdrawing  its  request  to 
appear  at  the  hearing,  provided  that 
such  withdrawal  would  result  in  a 
determination  by  the  Commission  not  to 
hold  a  hearing.  No  other  party  has  filed 
a  request  to  appear  at  the  hearing,  which 
was  scheduled  for"  June  13, 1995  (60  FP 
27554,  May  24, 1995).  Accordingly,  the 
Commission  has  determined  to  cancel 
its  public  hearing  in  this  investigation, 
and  that  no  earlier  announcement  of 
this  cancellation  was  possible. 
EFFECTIVE  DATE:  June  9, 1995. 
F0«  FURTHER  INFORMATION  CONTACT:  Fred 
Fischer  (202-205-3179).  Office  of 
Investigations.  U.S.  International  Trade 
Commission,  500  E  Street  SW.. 
Washington,  DC  20436.  Hearing- 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
Information  can  also  be  obtained  by 
calling  the  Office  of  Investigations' 
remote  bulletin  board  system  for 


INTERSTATE  COMMERCE 
COMMISSION 

[Finance  Docket  No.  32705] 

Glenwood  and  Southern  Railroad 
Company — Acquisition  and  Operation 
Exemption — Arkansas  Midland 
Railroad  Company,  Inc. 

Glenwood  and  Southern  Raihoad 
Company  (GSR)  has  filed  a  notice  of 
exemption  to  acquire  by  lease  (pending 
the  exercise  of  its  option  to  purchase) 
and  to  operate  the  northern  segment  of 
Arkansas  Midland  Raihoad  Company, 
Inc.'s  (AMR)  Norman  Branch  between 
milepost  430.0  near  Gurdon  and 
milepost  479.2  at  Birds  Mill,  AR.  GSR 
ailso  seeks  limited  overhead  trackage 
rights  over  the  southern  segment  of 
AMR's  line  between  milepost  426.3  and 
milepost  430.0  to  interchange  with  the 
Union  Pacific  Railroad  Company  at 
Gurdon. '  The  portion  of  AMR's  rail  line 
to  be  leased  is  approximately  49.2  miles 
and  the  incidental  trackage  rights  cover 
3.7  miles,  totaUng  52.9  miles  of  rail  line 
in  Pike,  Clark,  and  Montgomery 
Counties.  AR. 

Consummation  of  the  transaction  was 
scheduled  to  take  place  on  or  after  the 
May  24, 1995  effective  date. 


Any  comments  must  be  filed  with  the 
Commission  and  served  on:  Fritz  R. 
Kahn.  Suite  750  West,  1100  New  York 
Avenue,  NW..  Washington,  DC  20005- 
3934. 

This  notice  is  filed  under  49  CFR 
1150.31.  If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exempUon  under  49  U.S.C.  10505(d) 
may  be  filed  at  any  time.^  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

Decided:  June  9. 1995. 

By  the  Commission,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
|FR  Doc.  95-14688  Filed  6-14-95;  8:45  am) 
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'  This  is  GSR's  second  such  filing.  Its  first  was 
rejected  by  the  Commission  l>ecause  of  the 
pendency  of  a  feeder  line  application  filed  by 
Caddo  Antoine  and  Little  Missiouri  Railroad 
Company  (CALM).  In  Caddo  Antoine  and  Little 
Missouri  Bailroad  Company — Feeder  Line 
Acquisition — Arkansas  Midland  Bailroad  Company 
Line  Between  Gurdon  and  Birds  Mill.  AB.  Finance 
Docket  No.  32479  (ICC  served  Apr.  18. 1995),  the 
Cormnission  approved  CALM's  feeder  line 
application  for  the  acquisition  of  AMR's  northern 
segment  of  the  Norman  Branch.  Acquisition  of  the 
southern  segment  was  not  approved.  No  effort  has 
been  made  to  consummate  the  transaction.  A 
petition  by  CALM  seeking  judicial  review  of  the 
Commission's  decision  is  pending  before  the  United 
Sutes  Court  of  Appeals  for  the  Eighth  Circuit. 

The  northern  segment  is  currently  being  operated 
by  Dardanelle  4  Russellville  Railroad  Company 
(DRRC/CALM).  By  decision  served  May  16.  1995, 
DRRC/CALM.  pursuant  to  Commission  Service 
Order  No.  1516.  was  granted  an  extension  of  30 
days,  until  June  15.  1995.  to  continue  its  operation 
over  the  line.  On  May  31. 1995.  CALM  and  various 
shippers  filed  a  petition  seeking  a  further  extension 
of  the  service  order.  That  request  will  be  handled 
in  a  separate  decision. 


[Finance  Docket  No.  32547] 

Kansas  City  Southern  Railway 
Company — Construction  and 
Operation  Exemption — to  Exxon 
Corporation's  Plastics  Plant  f4ear 
Baton  Rouge  and  Baker,  Louisiana 

agency:  Interstate  Commerce 

Commission. 

ACTION:  Notice  of  conditional 

exemption. 

SUMMARY:  Under  49  U.S.C.  10505,  the 
Commission  conditionally  exempts 
from  the  prior  approval  requirements  of 
49  U.S.C.  10901  Kansas  City  Southern 
Railway  Company's  (KCS)  construction 
and  operation  of  a  line  of  railroad.  The 
proposed  line  would  be  about  .375 
miles  long,  beginning  at  KCS  milepost 
40  +  07.2  on  the  KCS  Stupp  lead,  located 
near  the  intersection  of  U.S.  Highway  61 
and  Thomas  Road  (LA  Hwy  423),  near 
Baker,  LA,  and  connecting  with  the 
industry  track  facilities  of  the  Exxon 
Corporation's  Baton  Rouge  Plastics 
Plant  (Baton  Rouge  Plant  or  BRP) 
located  south  of  Thomas  Road  (LA  Hw7 
423)  near  Baker,  LA.  (milepost  17  +  99.8 
of  the  Stupp  lead).  This  decision  will 
become  effective,  if  appropriate,  only 
upon  completion  of  the  Commission's 
environmental  review  concerning 
construction  of  the  proposed  rail  line 
and  issuance  of  a  further  decision. 
DATES:  Petitions  to  reopen  must  be  filed 
by  July  5.  1995. 

ADDRESSES:  Send  pleadings  referring  to 
Finance  Docket  No.  32547,  to:  (1)  Office 
of  the  Secretary,  Case  Control  Branch, 
Interstate  Commerce  Commission,  1201 
Constitution  Avenue  NW.,  Washington, 


'A  petition  to  revoke  the  exemption  notice  was 
filed  May  31.  1995.  by  CALM  and  various  shippers 
located  on  the  Norman  Branch.  The  revocation 
request  will  be  handled  in  a  separate  decision. 


DC  20423;  and  (2)  Petitioner's 
representative:  John  R.  Molm,  Troutman 
Sanders.  601  Pennsylvania  Avenue 
NW..  Suite  640,  Washington,  DC  20004. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  H.  Dettmar,  (202)  927-5660. 
[TDD  for  the  hearing  impaired:  (202) 
927-5721.) 

SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  piut:hase 
a  copy  of  the  full  decision,  vmte  to,  call, 
or  pick  up  in  person  from:  Dynamic 
Concepts,  Inc.,  Interstate  Commerce 
Commission  Building.  1201 
Constitution  Avenue  NW.,  Room  2229, 
Washington,  DC  20423.  Telephone: 
(202)  289-4357/4359. 

Decided:  June  2, 1995. 

By  the  Commission,  Chairman  Morgan, 
Vice  Chairman  Owen,  and  Commissioners 
Simmons  and  McDonald. 

Vernon  A.  Willianu, 

Secretary. 

IFR  Doc.  95-14689  Filed  6-14-95;  8:45  am] 

BtLUNQ  COOe  703S-01-P 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Clean  Water  Act 

In  accordance  with  Departmental 
policy,  28  CFR  50.7  notice  is  hereby 
given  that  a  proposed  consent  decree  in 
United  States  and  State  of  Ohio  v.  City 
of  Akron,  Ohio.  Case  No.  88-CV-2279A, 
was  lodged  with  the  United  States 
District  Court  for  the  Northern  District 
of  Ohio  on  May  24, 1995.  The  proposed 
consent  decree  resolves  civil  Clean 
Water  Act  claims  brought  by  the  United 
States  and  the  State  relating  to  the 
operation  of  Akron's  wastewater 
treatment  plant  and  its  discharges  to  the 
Cuyahoga  River.  The  decree  requires 
Akron  to  perform  plant  and  sewer 
system  improvements  valued  at  over 
$20  million,  to  pay  a  dvil  penalty  of 
$290,000  and  to  perform  three 
supplemental  environmental  projects 
valued  together  at  $3,325  milhon.  The 
supplemental  environmental  projects 
require  Akron  to  extend  sewer  service  to 
areas  now  served  by  private  septic 
tanks,  to  install  an  advanced  radio 
control  system  for  its  combined  sewer 
overflow  and  pump  stations,  and  to 
stiidy  odor  problems  at  its  wastewater 
treatment  plant. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  pubhcation, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
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Natural  Resources  Division,  Department 
of  Justice,  Washington,  DC  20530,  and 
should  refer  to  United  States  and  State 
of  Ohio  V.  City  of  Akron,  Ohio,  Case  No. 
88-CV-2279A  and  the  Department  of 
Justice  Reference  No.  90-5-1-1-3144. 
The  proposed  consent  decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  Northern  District  of 
Ohio,  1800  Bank  One  center,  600 
Superior  Avenue  East,  Cleveland,  Ohio 
44114-2600;  the  Region  5  Office  of  the 
Environmental  Protection  Agency,  77 
West  Jackson  Boulevard,  Chicago, 
Illinois  60604-3590;  and  at  the  Consent 
Decree  Library,  1120  G  Street,  NW.,  4th 
Floor,  Washington,  DC  20005.  202-€24- 
0892.  A  copy  of  the  proposed  consent 
decree  may  be  obtained  in  person  or  by 
mail  from  the  Consent  Decree  Library, 
1120  G  Street,  NW.,  4th  Floor, 
Washington,  DC  20005.  In  requesting  a 
copy,  please  refer  to  the  referenced  case 
and  enclose  a  check  in  the  amount  of 
$9.75  (25  cents  per  page  reproduction 
costs),  payable  to  the  Consent  Decree 
Library. 
Bnioe  S.  Gelber, 

Acting  Chief.  Environmental  Enforcement 
Section,  Environment  and  Natural  Resources 
Division. 

[FR  Doc.  95-14618  Filed  6-14-95:  8:45  am) 

BH.UMQ  COOE  441(MI1-M 


Notice  of  Lodging  of  Settlement 
Agreement  Pursuant  to  the 
Comprehensive  Envlronn>ental 
Response,  Compensation,  and  Liability 
Act 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  a  proposed  Settlement 
Agreement  in  In  re:  Big  Four  Metals, 
Inc.,  Case  No.  93  04010-B-V  11,  was 
lodged  on  May  3,  1995,  with  the  United 
States  Bankruptcy  Court  for  the 
Southern  District  of  Indiana. 

This  Settlement  Agreement  resolves 
the  claims  asserted  by  the  United  States 
on  behalf  of  the  Environmental 
Protection  Agency  ("EPA")  against  Big 
Four  Metals,  Inc.  ("Debtor")  pursuant  to 
the  Comprehensive  Environmental 
Response,  Compensation,  and  LiabiUty 
Act  ( "CERCLA"),  42  U.S.C.  9601  et  seq., 
for  response  costs  incurred  and  to  be 
incurred  at  the  Interstate  Lead 
Company,  Inc.,  Superfund  Site  located 
in  Leeds,  Alabama  (the  "ILCO  Site"). 

The  Debtor  filed  a  Petition  for 
Reorganization  under  Chapter  11  of  the 
Bankruptcy  Code  on  November  22, 
1994.  EPA  filed  a  Proof  of  Claim  on 
February  3,  1995.  EPA  and  the  Debtor 
have  agreed  that  the  Debtor  shall  pay 
EPA  $10,000,  or  approximately  one-half 
of  the  proceeds  available  for  distribution 


to  general  imsecured  creditors,  in 
settlement  of  EPA's  claim.  In  return, 
EPA  will  agree  not  to  sue  the  Debtor  for 
CERCLA  claims  related  to  the  ILCO  Site. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  pubhcation, 
comments  relating  to  the  proposed 
Settlement  Agreement.  Comments 
should  be  addressed  to  the  Assistant 
Attorney  General  for  the  Environment 
and  Natural  Resources  Division, 
Department  of  Justice,  Washington,  DC 
20530,  and  should  refer  to  In  Re:  Big 
Four  Metals,  Inc.,  DOJ  Ret  #  90-11-2- 
108E. 

The  proposed  Settlement  Agreement 
may  be  examined  at  the  Office  of  the 
United  States  Attorney,  Southern 
District  of  Indiana,  5th  Floor  United 
States  Courthouse,  46  East  Ohio  Street, 
IndianapoUs,  Indiana  46204;  the  Region 
4  Office  of  the  Envirorunental  Protection 
Agency,  345  Courtland  Street,  Atlanta. 
Georgia  30365;  and  at  the  Consent 
Decree  Library.  1120  G  Street,  NW..  4th 
Floor,  Washington,  DC  20005.  (202) 
624-0892.  A  copy  of  the  proposed 
Settlement  Agreement  may  be  obtained 
in  person  or  by  mail  from  the  Consent 
Decree  Library.  1120  G  Street.  NW.,  4th 
Floor,  Washington,  DC  20005.  In 
requesting  a  copy,  please  refer  to  the 
referenced  case  and  enclose  a  check  in 
the  amount  of  $2.00  (25  cents  per  page 
reproduction  costs),  payable  to  the 
Consent  Decree  Library. 
Bruce  S.  Gelber, 

Acting  Section  Chief.  Environment  and 
Natural  Resources  Division. 
(FR  Doc.  95-14619  Filed  6-14-95;  8:45  am] 
BILUNQ  CODE  4410-01-M 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Privacy  Act  of  1974;  Publication  of  a 
New  System  of  Records;  An>endment 
of  an  Existing  System 

AOENCY:  Office  of  the  Secretary,  Labor. 
ACTIOH:  Notice  of  a  new  system  of 
records;  amendment  of  an  existing 
system  of  records. 

SUMMARY:  The  Privacy  Act  of  1974 
requires  that  each  agency  publish  notice 
of  all  of  the  systems  of  records  that  it 
maintains.  This  document  adds  a  new 
system  of  records  to  this  Department's 
current  systems  of  records.  With  the 
addition  of  this  new  system  of  records, 
the  IDepartment  will  be  maintaining  142 
systems  of  records.  This  dociunent  also 
proposes  an  amendment  to  one  of  the 
Department's  existing  system  of  records. 
The  amended  system  will  permit  the 
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Department  to  track  the  time  spent 
litigating  court  cases  and  for  providing 
legal  services. 

DATES:  Persons  wishing  to  comment  on 
this  new  systems  of  records  may  do  so 
by  July  25.  1995. 

EFFECTIVE  DATE:  Unless  there  is  a  further 
notice  in  the  Federal  Register,  this  new 
system  of  records  and  the  amendment  to 
the  existing  system  will  become 
effective  on  August  9. 1995. 
ADDRESSES:  Written  comments  may  be 
mailed  or  delivered  to  Robert  A. 
Shapiro,  Associate  SoUcitor,  Division  of 
Legislation  and  Legal  Counsel,  200 
Constitution  Avenue.  NW.,  Room  N- 
2428,  Washington,  DC  20210. 
FOR  FURTHER  INFORMATION  CONTACT: 
Miriam  McD.  Miller,  Co-Counsel  for 
^Administrative  Law.  Office  of  the 
Solicitor,  Department  of  Labor.  200 
Constitution  Avenue,  NW.,  Room  N- 
2428.  Washington,  DC  20210.  telephone 
(202) 219-6188. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  three  of  the  Privacy  Act  of 
1974  (5  U.S.C.  552a(e)(4)),  hereinafter 
referred  to  as  the  Act,  the  Department 
hereby  publishes  notice  of  a  new  system 
ot  records  currently  maintained 
pursuant  to  the  Act.  This  document 
supplements  this  Department's  last 
publication  in  full  of  all  of  its  Privacy 
Act  systems  of  records.  On  September 
23. 1993,  in  volume  58  at  page  49548  of 
the  Federal  Register,  we  published  a 
notice  of  all  138  systems  of  records 
which  were  maintained  under  the  Act. 
Of  those  138  systems,  there  were  37  new 
systems.  On  April  15, 1994  (59  FR 
18156)  the  Department  published  two 
new  systems,  which  brings  the  total  of 
system  of  records  to  140.  On  May  10, 
1995  (60  FR  24897)  the  Department 
published  one  new  system,  which 
brings  the  total  of  systems  of  records  to 

141. 

1.  The  new  system  presented  herein  is 
entitled  DOL/ILAB-2,  Senior  Technical 
Assistance  Register  (STAR).  The  system 
contains  the  names,  addresses  and 
related  information  of  individuals  who 
are  offering  unpaid  assistance  to  ILAB 
in  carrying  uut  technical  assistance  in 
develop  in  ■  counties.  The  purpose  of  the 
system  is  'u  provide  for  the  collection 
and  mrxinti  nance  of  information  on 
these  icr 'viduals  who  can  offer  expert 
advic  ^  '   leveloping  nations. 

2.  -  i.".  Jeparunent  alio  hereby 
prr.  .0--S  to  amend  an  existing  system  of 
recorf<<;.  DOL/SOL-7,  Solicitor's  Legal 
Activ'v  Recordkeeping  System,  in  order 
to  re\   -.e  a  number  of  categories,  such  as 
Categories  of  Individuals  Covered, 
Categories  of  Records,  Purpose  and 
Routine  Uses.  The  purpose  and  effect  of 
the  revisions  will  enable  the  Department 


to  track  the  time  spent  on  Utigating 
court  cases  and  for  providing  other  legal 
services.  This  tracking  will  assist  the 
Department  to  prepare  budget 
submissions  and  to  assist  in  allocating 
resources  within  the  Office  of  the 
SoUcitor.  In  a  related  matter,  the 
revision  will  add  paralegal  speciahsts  as 
a  newly  covered  group  of  employees. 
The  revision  vtrill  also  make  certain  non- 
substantive revisions  to  the  Categories 
for  System  Manager  and  System 
Location. 

Universal  Routine  Uses 

In  its  September  23, 1993  publication, 
the  Department  gave  notice  of  eleven 
paragraphs  containing  routine  uses 
which  apply  to  all  of  its  systems  of 
records,  except  for  DOL/OASAM-5  and 
DOL/OASAM-7.  There  eleven 
paragraphs  were  presented  in  the 
General  Prefatory  Statement  for  that 
document,  and  it  appeared  at  pages 
49554-^9555  of  volume  58  of  the 
Federal  Register.  Those  eleven 
paragraphs  were  republished  in  an  April 
15,  1994  document  in  order  to  correct 
grammatical  mistakes  in  the  September 
23, 1993  version.  In  the  May  10, 1995 
pubUcation  the  General  Prefatory 
Statement  was  again  republished  as  a 
convenience  to  the  reader  of  the 
document.  At  this  time  we  are  again 
republishing  the  May  10,  1995  version 
of  the  General  Prefatory  Statement  as  a 
convenience  to  the  reader  of  this 
document. 

The  pubUc,  the  Office  of  Management 
and  Budget  (OMB),  and  the  Congress  are 
invited  to  submit  written  comments  on 
this  new  system.  A  report  on  this  new 
system  has  been  provided  to  OMB  and 
to  the  Congress  as  required  by  OMB 
Circular  A-130,  Revised,  and  5  U.S.C. 
552a(r). 

General  Prefatory  Statement 

The  following  routine  uses  apply  to 
and  are  incorporated  by  reference  into 
each  system  of  records  pubhshed  below 
unless  the  text  of  a  particular  notice  of 
a  system  of  records  indicates  otherwise. 
These  routine  uses  do  not  apply  to  DOL/ 
OASAM-5  Rehabilitation  and 
CounseUng  File  nor  to  DOl/OASAM-7 
Employee  Medical  Records. 

1 .  It  shall  be  a  routine  use  of  the 
records  in  this  system  of  records  to 
disclose  them  to  the  Department  of 
Justice  when:  (a)  The  agency  or  any 
component  thereof;  or  (b)  any  employee 
of  the  agency  in  his  or  he'  official 
capacity  where  the  Department  of 
Justice  has  agreed  to  represent  the 
employee;  or  (c)  the  United  States 
Government,  is  a  party  to  litigation  or 
has  an  interest  in  such  litigation,  and  by 
careful  review,  the  agency  determines 


that  the  records  are  both  relevant  and 
necessary  to  the  Htigation  and  the  use  of 
such  records  by  the  Department  of 
Justice  is  therefore  deemed  by  the 
agency  to  be  for  a  purpose  that  is 
compatible  with  the  purpose  for  which 
the  agency  collected  the  records. 

2.  It  shall  be  a  routine  use  of  the 
records  in  this  system  of  records  to 
disclose  them  in  a  proceeding  before  a 
court  or  adjudicative  body,  when:  (a) 
The  agency  or  any  component  thereof; 
or  (b)  any  employee  of  the  agency  in  his 
or  her  official  capacity;  or  (c)  any 
employee  of  the  agency  in  his  or  her 
individual  capacity  where  the  agency 
has  agreed  to  represent  the  employee;  or 
(d)  the  United  States  Government,  is  a 
party  to  litigation  or  has  an  interest  in 
such  litigation,  and  by  careful  review, 
the  agency  determines  that  the  records 
are  both  relevant  and  necessary  to  the 
litigation  and  the  use  of  such  records  is 
therefore  deemed  by  the  agency  to  be  for 
a  purpose  that  is  compatible  with  the 
purpose  for  which  the  agency  collected 
the  records. 

3.  When  a  record  on  its  face,  or  in 
conjunction  with  other  records, 
indicates  a  violation  or  potential 
violation  of  law,  whether  civil,  criminal 
or  regulatory  in  nature,  and  whether 
arising  by  general  statute  or  particular 
program  statute,  or  by  regulation,  rule, 
or  order  issued  pursuant  thereto, 
disclosiue  may  be  made  to  the 
appropriate  agency,  whether  Federal, 
foreign.  State,  local,  or  tribal,  or  other 
public  authority  responsible  for 
enforcing,  investigating  or  prosecuting 
such  violation  or  charged  with  enforcing 
or  implementing  the  statute,  or  rule, 
regulation,  or  order  issued  pursuant 
thereto,  if  the  information  disclosed  is 
relevant  to  any  enforcement,  regulatory, 
investigative  or  prosecutive 
responsibility  of  the  receiving  entity, 
and  by  careful  review,  the  agency 
determines  that  the  records  are  both 
relevant  and  necessary  to  the  litigation 
and  the  use  of  such  records  is  therefore 
deemed  by  the  agency  to  be  for  a 
purpose  that  is  compatible  with  the 
purpose  for  which  the  agency  collected 
the  records. 

4.  A  record  from  this  system  of 
records  may  be  disclosed  to  a  Member 
of  Congress  or  to  a  Congressional  staff 
member  in  response  to  an  inquiry  of  the 
Congressional  office  made  at  the  written 
^quest  of  the  constituent  about  whom 
the  record  is  maintained. 

5.  Records  from  this  system  of  records 
may  be  disclosed  to  the  National 
Archives  and  Records  Administration  or 
to  the  General  Services  Administration 
for  records  management  inspections 
conducted  under  44  U.S.C.  2904  and 
2906. 


6.  Disclosure  may  be  made  to  agency 
contractors,  or  their  employees, 
consultants,  grantees,  or  their 
employees,  or  volunteers  who  have  been 
engaged  to  assist  the  agency  in  the 
performance  of  a  contract,  service,  grant, 
cooperative  agreement  or  other  activity 
related  to  this  system  of  records  and 
who  need  to  have  access  to  the  records 
in  order  to  perform  the  activity. 
Recipients  shall  be  required  to  comply 
with  the  requirements  of  the  Privacy  Act 
of  1974.  as  amended,  5  U.S.C.  552a;  see 
also  5  U.S.C.  552a(m). 

7.  The  name  and  current  address  of  an 
individual  may  be  disclosed  from  this 
system  of  records  to  the  parent  locator 
service  of  the  Department  of  HHS  or  to 
other  authorized  persons  defined  by 
Pub.  L.  93-647  for  the  purpose  of 
locating  a  parent  who  is  not  paying 
required  child  support. 

8.  Disclosure  may  be  made  to  any 
soiut»  from  which  information  is 
requested  in  the  course  of  a  law 
enforcement  or  grievance  investigation, 
or  in  the  course  of  an  investigation 
concerning  retention  of  an  employee  or 
other  personnel  action,  the  retention  of 
a  security  clearance,  the  letting  of  a 
contract,  the  retention  of  a  grant,  or  the 
retention  of  any  other  benefit,  to  the 
extent  necessary  to  identify  the 
individual,  inform  the  source  of  the 
purpose(s)  of  the  request,  and  identify 
the  type  of  information  requested. 

9.  ENsclosiu^  may  be  made  to  a 
Federal,  State,  local,  foreign,  or  tribal  or 
other  public  authority  of  die  fact  that 
this  system  of  records  contains 
information  relevant  to  the  hiring  or 
retention  of  an  employee,  the  granting 
or  retention  of  a  security  clearance,  the 
letting  of  a  contract,  a  suspension  or 
debarment  determination  or  the 
issuance  or  retention  of  a  Ucense,  grant, 
or  other  benefit. 

10.  A  record  from  any  system  of 
records  set  forth  below  may  be  disclosed 
to  the  Office  of  Management  and  Budget 
in  connection  with  the  review  of  private 
relief,  legislative  coordination  and 
clearance  process. 

11.  Disclosiu-e  may  be  made  to  a  debt 
collection  agency  that  the  United  States 
has  contracted  with  for  collection 
services  to  recover  debts  owed  to  the 
United  States. 

L  Publication  of  a  New  System  of 
Records 

DOL/ILAB-2 

SYSTEM  NAME: 

Senior  Technical  Assistance  Register 
(STAR). 

SECURmr  CLASSIFICATION: 

None.  ^ 


SYSTEM  LOCATION: 

Office  of  Foreign  Relations,  Bureau  of 
International  Labor  Affairs  (ILAB),  U.S. 
Department  of  Labor,  Room  S-5006,  200 
Constitution  Ave.,  NW.,  Washington, 
DC  20210. 

CATEOOmES  OF  MOIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  offering  impaid  assistance 
to  ILAB  in  carrying  out  technical 
assistance  in  developing  countries. 

CATEQOmES  OF  RECORDS  IN  THE  SYSTBC 

Name,  address,  telephone  number, 
area(s)  of  expertise,  statement  of  related 
experience  in  and  outside  the  United 
States,  foreign  language  fluency, 
availability  for  travel,  any  additional 
information  provided  by  covered 
individual,  information  on  assistance 
opportimities  offered  to  the  individual, 
and  on  any  assignments  undertaken. 

AUTHORirY  FOR  MAMTB4ANCE  OF  THE  SYSTEM: 
5  U.S.C.  301. 

PURPOSES: 

This  system  provides  for  the 
collection  and  maintenance  of 
information  on  individuals  who  can 
offer  expert  advice  to  developing 
nations. 

ROUTV4E  USE  OF  RECORDS  MAINTAMED  IN  THE 
SYSTEM,  MCLUOmO  CATEGORIES  OF  USERS  AND 
THE  PURPOSE  OF  SUCH  USES: 

In  addition  to  those  universal  routine 
uses  Usted  in  the  General  Prefatory 
Statement,  last  pubhshed  in  the  Federal 
Register  on  May  10,  1995  (60  FR  24897- 
24898)  records  from  this  system  may  be 
disclosed  to  the  U.S.  Agency  for 
International  Development  to  assist  that 
agency  in  identifying  individuals  to 
whom  an  opportunity  to  lend  technical 
assistance  can  be  offered. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

None. 

POUOES  AND  PRACTICES  FOR  STORING, 
RETRIEVMG,  ACCESSWQ,  RETAINING  AND 
DtSPOStNG  OF  RECORDS  ON  THE  SYSTEM: 

STORAGE: 

Records  are  stored  in  manual  files, 
computer  databases,  a  document 
imaging  system,  and  archive  disks. 
Information  bom  the  paper  documents 
provided  by  the  applicant  is  transferred 
to  a  computer  database  and  electronic 
images. 

retrievabujty: 

Records  are  retrieved  by  any  record 
element,  including  name. 

safeguards: 

Paper  files,  magnetic  disks  and  optical 
disks  are  maintained  in  a  locked  storage 


cabinet.  Computer  files  are  password 
protected. 

retention  and  disposal: 

Records  will  be  held  in  ILAB  for 
either  one  year  after  completion  of 
overseas  assignment  or,  if  not  selected, 
for  two  years  after  date  of  appUcation. 
Records  are  then  destroyed. 

system  manaqer(s)  and  address: 

(1)  Director.  Office  of  Foreign 
Relations,  Bureau  of  International  Labor 
Affairs,  U.S.  Department  of  Labor,  Room 
S-5006,  200  Constitution  Avenue.  NW, 
WashiMton.  DC  20210  or 

(2)  Star  Project  Coordinator;  same 
address. 

MOTnCATION  PROCSHME: 

Individuals  wishing  to  access  this 
system  of  records  should  contact  the 
System  Manager  or  the  STAR  Project 
Coordinator  as  indicated  above. 
Individuals  must  furnish  the  following  - 
information  for  their  inquiries  to  be 
honored:  Full  name,  address  most 
recently  furnished  the  STAR  project, 
current  telephone  number,  and 
signature. 

record  access  procedures: 

Individuals  wishing  to  inquire 
whether  this  system  of  records  contains 
information  about  them  should  contact 
the  one  of  the  System  Managers 
indicated  above.  Individuals  must 
furnish  the  following  information  for 
their  inquiries  to  be  honored:  Full  name, 
address  most  recently  furnished  the 
STAR  project,  ciurent  telephone 
nimiber,  and  signatiu«. 

contesting  record  procedures: 

Individuals  wishing  to  change, 
augment,  or  remove  their  records  from 
this  system  of  records  should  write  to 
one  of  the  System  Managers  indicated 
above.  Include  full  name,  address  most 
recently  furnished  to  STAR,  current 
telephone  number,  and  signature. 

RECORD  source  CATEGORIES: 

Apphcants;  Office  of  Foreign 
Relations,  ILAB 

SYSTEMS  EXEMPTED  FROM  CERTAW  PROVISIONS 
OF  THE  ACT: 

None. 

n.  Publication  of  a  Revised  System  of 
Records 

DOL/SOL-7.  Solicitor's  Legal  Activity 
Recordkeeping  System,  is  amended  by 
revising  several  categories,  including 
Categories  of  Individuals  Covered. 
Categories  of  Records,  Purpose  and 
Routine  Uses.  The  categories  for  System 
Manager  and  System  Location  are  being 
updated  but  these  are  non-substantive 
changes. 
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For  the  convenience  of  the  reader,  the 
entire  system  is  being  repubhshed.  in 
full,  in  its  proposed  form. 

DOUSOL-7 
SYSTEM  name: 

Sohcitor's  Legal  Activity 
Recordkeeping  System. 

SECURITY  CLASSJF1CAT10H: 

None. 

SYSTEM  LOCATION: 

The  central  database  is  maintained  in 
the  Office  of  the  SoHcitor  (SOL).  Office 
of  Administration,  Management,  and 
Litigation  Support,  Washington,  DC. 
Computer  access  terminals  are  located 
in  SOL  Divisional  Offices  in 
Washington,  DC,  and  in  all  SOL 
Regional  Officer  and  their  branches. 

CATEQORIES  OF  IN0IV10UALS  COVERED  BY  THE 
SYSTEM: 

Attorneys  and  paralegal  speciahsts 
employed  by  SOL,  judges  assigned  to 
DOL  cases,  and  individuals  and/ or 
parties  involved  in  the  cases. 

CATEGORIES  Of  RECORDS  M  THE  SYSTEM: 

Individual  attorney  and  paralegal 
specialist  assignments,  records  which 
identify  pending  cases  and  opinions 
requested,  status  of  assignments,  cases 
and  options,  statutes  enforced,  client 
agencies  served,  and  time  spent  on 
assigiunents. 

AllTHORITY  FOR  MAINTENANCE  Of  THE  SYSTEM: 
5  U.S.C.  301. 

PURPOSE: 

To  track  the  status  of  cases  and  other 
legal  work,  to  manage  attorney  and 
paralegal  speciaUst  assigiunents,  to  track 
the  time  spent  litigating  cases  and 
providing  other  legal  services,  to 
prepare  budget  submissions  and  to 
assist  in  allocating  resoiures  among 
Divisional  and  Regional  Offices.' 

ROUTWE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  Of  SUCH  USES: 

Those  universal  routine  uses  listed  in 
the  General  Prefatory  Statement  last 
published  in  the  Federal  Register  on 
May  10. 1995  (60  FR  24897-24898).  In 
addition,  selected  data  may  be  shared 
with  the  Office  of  Management  and 
budget  (0MB)  and  Congress  as  part  of 
the  budget  submission  process. 

WSCLOSURE  TO  CONSUMER  REPORTING 
AGENaES: 

None. 


POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVt*G,  ACCESSMG.  RETAINING  AND 
DISPOSING  Of  RECORDS  W  THE  SYSTEM: 

STORAGE: 

Manual  and  computer  files. 


Employment  and  Training 
Administration 

Native  American  Employment  and 
Training  Councii;  Renewal 
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retrievabhjty: 

By  initials  of  the  SOL  attorney  or 
paralegal  specialist,  name  of  the  judge, 
name  or  social  security  number  of  the 
individual  involved,  and/or  the  name  of 
the  party  involved  in  a  case. 

SAFEGUARDS: 

Manual  and  computer  files  are 
accessible  only  by  authorized  persons, 
in  accordance  with  SOL  operating 
procedures. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  permanently. 

SYSTEM  MANAGER  AND  ADDRESS: 

Director,  Office  of  Administration, 
Management  and  Litigation,  Support/ 
Office  of  the  SoUcitor,  200  Constitution 
Avenue  NW..  Room  N2414. 
Washington,  DC  20210. 

NOTIFICATXJN  PROCEDURES: 

Inquiries  should  be  mailed  or 
presented  to  the  system  manager  at  the 
address  Usted  above. 

RECORD  ACCESS  PROCEDURE: 

A  request  for  access  shall  be  mailed 
or  presented  to  the  system  manager  at 
the  address  listed  above.  Individuals 
must  furnish  the  following  information 
for  their  records  to  be  identified:  (a) 
Name  and  (b)  verification  of  identity  as 
required  by  the  regulations 
implementing  the  Privacy  Act  of  1974  at 
29  CFR  70a.4. 

CONTEST  RECORD  PROCEDURES: 

A  request  for  amendment  should  be 
addressed  to  the  system  manager  noted 
above  and  must  meet  the  requirements 
of29CFR70a.7. 

RECORD  SOURCE  CATEGORIES: 

Covered  individuals,  case  files, 
correspondence  files,  opinion  files  and 
miscellaneous  files. 

SYSTEM  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 

Signed  at  Washington,  DC,  this  12th  day  of 
June.  1995. 
Robert  B.  Reich, 
Secretary  of  Labor 
[FR  Doc.  95-14682  Filed  6-14-95;  8:45  am) 

BILUNQ  CODE  45ia-2:MI 


In  accordance  with  the  provisions  of 
the  Federal  Advisory  Committee  Act, 
the  Secretary  of  Labor  has  determined 
that  the  renewal  of  the  Native  American 
Employment  and  Training  Council  is  in 
the  public  interest  consistent  with  the 
requirements  of  title  IV,  Section 
410(k)(l)  of  the  Job  Training  Partnership 
Act. 

The  Council  will  provide  advice  to 
the  Assistant  Secretary  for  Employment 
and  Training  regarding  the  overall 
operation  and  administration  of  native 
y^erican  programs  authorized  under 
Title  rv.  Section  401.  as  amended,  as 
well  as  the  implementation  of  other 
programs  providing  services  to  Native 
American  youth  and  adults  under  this 
Act.  The  Assistant  Secretary  views  the 
Council  as  the  primary  vehicle  to 
accomphsh  the  Department's 
commitment  to  work  in  partnership 
with  the  Indian  and  Native  American 
community  on  employment  and  training 
concerns. 

The  Council  shall  consist  of  no  less 
than  17  Indians.  Alaskan  Natives  and 
Hawaiian  Natives  appointed  by  the 
Secretary  from  among  individuals 
nominated  by  Indian  tribes  or  Indian, 
Alaskan  Native  or  Hawaiian  Native 
organizations.  An  equitable  geographic 
distribution  will  be  sought  in  addition 
to  appropriate  representation  of  both 
tribes  and  non-tribal  organizations.  The 
members  shall  not  be  compensated  and 
shall  not  be  deemed  to  be  employees  of 
the  United  States. 

The  Council  will  function  solely  as  an 
advisory  body,  and  in  compUance  with 
the  provisions  of  the  Federal  Advisory 
Conunittee  Act.  Its  charter  will  be  filed 
under  the  Act  15  days  from  this 
pubUcation. 

Interested  persons  are  invited  to 
submit  comments  regarding  the  renewal 
of  the  Native  American  Employment 
and  Training  Council. 

Such  comments  should  be  addressed 
to:  Mr.  Thomas  M.  Dowd,  Chief, 
Division  of  Indian  and  Native  American 
Programs,  U.S.  Department  of  Labor, 
Employment  and  Training 
Administration,  200  Constitution 
Avenue  NW.,  Room  N-4641, 
Washington.  DC.  20210.  Telephone: 
(202)  219-8502  (this  is  not  a  toll  free 
number). 


Signed  at  Washington.  D.Q  this  1st  day  of 
June,  1995 
Robert  B.  Reich, 
Secretary  of  Labor. 
[FR  Doc.  95-14681  Filed  6-14-95;  8:45  am) 

BILUNQ  CODE  4S10-30-M 


Mine  Safety  and  Health  Administration 

Petitions  for  Modification 

The  following  parties  have  filed 
petitions  to  modify  the  appUcation  of 
mandatory  safety  standards  imder 
section  101(c)  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977. 

1.  R.  &  D.  Coal  Company 

[Docket  No.  M-95-78-C1 

R.  &  D.  Coal  Company,  214  Vaux 
Avenue.  Tremont,  Peimsylvania  17981 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.332(b)(1)  & 
(b)(2)  (working  sections  and  working 
places)  to  its  Buck  Mountain  Slope  (I.D. 
No.  36-02053)  located  in  Schuylkill 
County,  Pennsylvania.  The  petitioner 
proposes  to  use  air  passing  through 
inaccessible  abandoned  workings  and 
additional  areas  by  mixing  with  the  air 
in  the  intake  haulage  slope  to  ventilate 
the  only  active  workings  section,  to 
ensure  air  quaUty  by  sampling  intake  air 
during  preshift  and  on-sfaift 
examinations,  and  to  suspend  mine 
production  when  air  quality  fails  to 
meet  specified  criteria.  The  petitioner 
asserts  that  the  proposed  alternative 
method  would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

2.  Jerlcol  Mining,  Inc. 

[Docket  No.  M-95-79-C1 

Jericol  Mining,  Inc..  General  Dehvery. 
Hohnes  Mill,  Kentucky  40843  has  filed 
a  petition  to  modify  the  appUcation  of 
30  CFR  75.1710  (canopies  or  cabs; 
electric  face  equipment)  to  its  No.  2 
Darby  Mine  (I.D.  No.  15-16627)  located 
in  Harlan  County,  Kentucky.  Due  to  the 
fluctuating  height  of  the  seam,  the 
petitioner  proposes  to  operate  the 
Simmons  Rand  Model  828  battery 
powered  coal  haulers  and  the  Simmons 
Rand  488  scoop  without  canopies.  The 
petitioner  asserts  that  compUance  with 
the  mandatory  standard  would  diminish 
the  safety  of  miners. 

3.  Andalex  Resources,  Inc. 

[Docket  No.  M-95-80-C1 

Andalex  Resources,  Inc.,  P.O.  Box 
711,  Madisonville,  Kentucky  42431  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.325(b)  (air 
quantity)  to  its  Island  Mine  No.  1  (I.D. 
No.  15-17515)  located  in  Hopkins 


County,  Kentucky.  The  petitioner 
requests  a  modification  of  the  standard 
to  determine  the  volume  of  air  at 
alternate  locations  on  a  working  section 
and  in  areas  where  mechanized  mining 
equipment  is  being  installed  or 
removed.  The  petitioner  proposes  to 
mine  panels  by  driving  a  set  of  entries 
a  specified  distance  and  then  drive 
another  set  of  entries  parallel  and 
adjoining  the  first  set;  and  to  measure 
the  air  volume  in  the  panels  at  the 
location  indicated  on  the  diagram 
accompanying  the  petition.  The 
petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
would  the  mandatory  standard. 

4.  Andalex  Resources,  Inc. 

(Docket  No.  M-95-81-C] 

Andalex  Resources,  Inc.,  P.O.  Box 
711,  Madisonville,  Kentucky  42431  has 
filed  a  petition  to  modify  the 
appUcation  of  30  CFR  75.360(c)(1) 
(preshift  examination)  to  its  Island  Mine 
No.  1  (I.D.  No.  15-17515)  located  in 
Hopkins  Coiuity,  Kentucky.  The 
petitioner  requests  a  modification  of  the 
standard  to  determine  the  volume  of  air 
at  alternate  locations  on  a  working 
section  and  in  areas  where  mechanized 
mining  equipment  is  being  installed  or 
removed.  The  petitioner  proposes  to 
mine  panels  by  driving  a  set  of  entries 
a  specified  distance  and  then  drive 
another  set  of  entries  parallel  and 
adjoining  the  first  set;  and  to  measure 
the  air  volume  in  the  panels  at  the 
location  indicated  on  the  diagram 
accompanying  the  petition.  The 
petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
would  the  mandatory  standard. 

5.  Andalex  Resources,  Inc. 

[Docket  No.  M-95-82-C1 

Andalex  Resources,  Inc.,  P.O.  Box 
711,  Madisonville,  Kentucky  42431  has 
filed  a  petition  to  modify  the 
appUcation  of  30  CFR  75.362  (on-shift 
examination)  to  its  Island  Mine  No.  1 
(I.D.  No.  15-17515)  located  in  Hopkins 
County,  Kentucky.  The  petitioner 
requests  a  modification  of  the  standard 
to  determine  the  volume  of  air  at 
alternate  locations  on  a  working  section 
and  in  areas  where  mechanized  mining 
equipment  is  being  installed  or 
removed.  The  petitioner  proposes  to 
mine  panels  by  driving  a  set  of  entries 
a  specified  distance  and  then  drive 
another  set  of  entries  parallel  and 
adjoining  the  first  set:  and  to  measure 
the  air  volume  in  the  panels  at  the 
location  indicated  on  the  diagram 
accompanying  the  petition.  The 


petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
would  the  mandatory  standard. 

Request  for  Comments 

Persons  interested  in  these  petitions 
may  furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standcirds,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203. 
All  comments  must  be  postmarked  or 
received  in  that  office  on  or  before  July 
17, 1995.  Copies  of  these  petitions  are 
available  for  inspection  at  that  address. 

Dated:  June  7, 1995. 
Patricia  W.  Silvey. 

Director,  Office  of  Standards,  Regulations  and 

Variances. 

[FR  Doc.  95-14672  Filed  6-14-95;  8:45  am] 
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Pension  and  Welfare  Benefits 
Administration 

[Prohibited  Transaction  Exemption  94-45; 
Exemption  Application  No.  D-09841,  et  al.] 

Grant  of  Individual  Exemptions;  Bank 
of  Ashland,  Inc.,  et  al. 

agency:  Pension  and  Welfare  Benefits 

Administration,  Labor. 

ACTION:  Grant  of  individual  exemptions. 

SUMMARY:  This  document  contains 
exemptions  issued  by  the  Department  of 
Labor  (the  Department)  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or 
the  Internal  Revenue  Code  of  1986  (the 
Code). 

Notices  were  pubUsbed  in  the  Federal 
Register  of  the  pendency  before  the 
Department  of  proposals  to  grant  such 
exemptions.  The  notices  set  forth  a 
simimary  of  facts  and  representations 
contained  in  each  application  for 
exemption  and  referred  interested 
persons  to  the  respective  appUcations 
for  a  complete  statement  of  the  facts  and 
representations.  The  applications  have 
been  available  for  pubUc  inspection  at 
the  Department  in  Washington,  D.C.  The 
notices  also  invited  interested  persons 
to  submit  comments  on  the  requested 
exemptions  to  the  Department.  In 
addition  the  notices  stated  that  any 
interested  person  might  submit  b 
written  request  that  a  pubUc  bearing  be 
held  (where  appropriate).  The 
applicants  have  represented  that  they 
have  compUed  with  the  requirements  of 
the  notification  to  interested  persons. 
No  pubUc  comments  and  no  requests  for 
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a  hearing,  unless  otherwise  stated,  were 
received  by  the  Department. 

The  notices  of  proposed  exemption 
were  issued  and  the  exemptions  are 
being  granted  solely  by  the  Department 
because,  effective  December  31, 1978. 
section  102  of  Reorganization  Plan  No. 
4  of  1978  (43  FR  47713,  October  17. 
1978)  transferred  the  authority  of  the 
Secretary  of  the  Treasury  to  issue 
exemptions  of  the  type  proposed  to  the 
Secretary  of  Labor. 

Statutory  Findings 

In  accordance  with  section  408(a)  of 
the  Act  and/or  section  4975(c)(2)  of  the 
Code  and  the  procedures  set  forth  in  29 
CFR  Fart  2570.  Subpart  B  (55  FR  32836, 
32847.  August  10. 1990)  and  based  upon 
the  entire  record,  the  Department  makes 
the  following  findings: 

(a)  The  exemptions  are 
administratively  feasible; 

(b)  They  are  in  the  interests  of  the 
plans  and  their  participants  and 
beneficiaries;  and 

(c)  They  are  protective  of  the  rights  of 
the  participants  and  beneficiaries  of  the 
plans. 

Bank  of  Ashland,  Inc.  (the  Bank) 
Located  in  Ashland,  Kentucky 

[Prohibited  Transaction  Exemption  95-45; 
Application  Nos.  D-09841  thru  0-09843) 

Exemption 

The  restrictions  of  sections  406(a), 
406(b)(1)  and  406(b)(2)  of  the  Act  and 
the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)(A) 
through  (E)  of  the  Code,  shall  not  apply 
as  of  December  23, 1994,  to  the  cash  sale 
of  certain  collateralized  mortgage 
obligations  (CMOs)  by  six  employee 
benefit  plans  for  which  the  Bank  acts  as 
trustee  (the  Plans)  to  Ashland 
Bankshares.  Inc.  (the  Holding 
Company),  a  party  in  interest  with 
respect  to  the  Plans,  provided  that  the 
following  conditions  were  met: 

(a)  Each  sale  was  a  one-time 
transaction  for  cash; 

(b)  Each  Plan  received  an  amount 
which  was  equal  to  the  greater  of  (i)  the 
outstanding  principal  balance  for  the 
CMOs  owned  by  the  Plan,  plus  accrued 
but  unpaid  interest,  at  the  time  of  sale, 
(ii)  the  amortized  cost  for  the  CMOs 
owned  by  the  Plan,  plus  accrued  but 
unpaid  interest,  as  determined  by  the 
Bank  based  on  the  outstanding  principal 
balance  for  each  CMO  on  the  date  of 
sale,  or  (iii)  the  fair  market  value  of  the 
CMOs  owned  by  the  Plan  as  determined 
by  an  independent,  qualified  appraiser 
at  the  time  of  the  sale; 


(c)  The  Plans  did  not  pay  any 
commissions  or  other  expenses  with 
respect  to  the  sale; 

(d)  The  Bank,  as  trustee  of  the  Plans, 
determined  that  the  sale  of  the  CMOs  is 
in  the  best  interests  of  each  Plan  and 
their  participants  and  beneficiaries  at 
the  time  of  the  transaction; 

(e)  The  Bank  took  all  appropriate 
actions  necessary  to  safeguard  the 
interests  of  the  Plans  and  their 
participants  and  beneficiaries  in 
connection  with  the  transactions;  and 

(f)  Each  Plan  received  a  reasonable 
rate  of  interest  on  the  CMOs  during  the 
period  of  time  it  held  the  CMOs. 
EFFECTIVE  DATE:  This  exemption  is 
effective  as  of  December  23,  1994. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on  April 
14, 1995,  at  60  FR  19090. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
E.F.  Williams  of  the  Department, 
telephone  (202)  219-8194.  (This  is  not 
a  toll-&«e  nimiber.) 

Simplex  Time  Recorder  Co.,  Employee 
Savings  Plan  (the  Plan),  Located  in 
Gardner,  Massachusetts 

[Prohibited  Transaction  Exemption  95-46; 
Exemption  Application  No.  D-099351 

Exemption 

The  restrictions  of  sections  406(a), 
406(b)(1)  and  {b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  appUcation 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)(A)  through  (E)  of 
the  Code,  shall  not  apply  to  (1)  the 
extension  of  credit  (the  Loan)  to  the 
Plan  by  Simplex  Time  Recorder  Co.,  a 
party  in  interest  with  respect  to  the 
Plan,  with  regard  to  a  group  aimuity 
contract  (the  GAC)  issued  by  Executive 
Life  Insujance  Company  of  California 
(ELIC).  and  (2)  the  Plan's  potential 
repayment  of  the  Loan  (the  Repayment); 
provided  the  following  conditions  are 
satisfied: 

(A)  No  interest  or  expenses  are  paid 
by  the  Plan  in  connection  with  the 
transaction; 

(B)  The  Loan  will  be  repaid  only  out 
of  amoimts  paid  to  the  Plan  by  ELIC.  its 
successors,  or  any  other  responsible 
third  party  making  payment  with 
respect  to  ELIC's  obUgations  imder  the 
GAC  (the  GAC  Proceeds);  and 

(C)  Repayment  of  the  Loan  is  waived 
with  respect  to  the  amount  by  which  the 
Loan  exceeds  GAC  proceeds. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting 
this  exemption,  refer  to  the  notice  of 
proposed  exemption  pubfished  on  April 
27,  1995  at  60  FR  20769. 


FOR  FURTHER  INF0RMATK3N  CONTACT: 
Ronald  Willett  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 


General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  reUeve 
a  fiduciary  or  other  party  in  interest  or 
disqualified  person  fitjm  certain  other 
provisions  to  which  the  exemptions 
does  not  apply  and  the  general  fiduciary 
responsibiUty  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Qxie  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  These  exemptions  are 
supplemental  to  and  not  in  derogation 
of,  any  other  provisions  of  the  Act  and/ 
or  the  Code,  including  statutory  or 
administrative  exemptions  and 
transactional  rules.  Furthermore,  the 
fact  that  a  transaction  is  subject  to  an 
administrative  or  statutory  exemption  is 
not  dispositive  of  whether  the 
transaction  is  in  fact  a  prohibited 
transaction;  and 

(3)  The  availability  of  these 
exemptions  is  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
appUcation  are  true  and  complete  and 
acciu^tely  describe  all  material  terms  of 
the  transaction  which  is  the  subject  of 
the  exemption.  In  the  case  of  continuing 
exemption  transactions,  if  any  of  the 
material  facts  or  representations 
described  in  the  appUcation  change 
after  the  exemption  is  granted,  the 
exemption  will  cease  to  apply  as  of  the 
date  of  such  change.  In  the  event  of  any 
such  change,  application  for  a  new 
exemption  may  be  made  to  the 
Department. 

Signed  at  Washington,  D.C..  this  9th  day  of 
)une,  1995. 
Ivan  Strasfald, 

Director  of  Exemption  Determinations, 
Pension  and  Welfare  Benefits  Administration. 
U.S.  Department  of  Labor. 
(FR  Doc.  95-14575  Filed  6-14-95;  8:45  am) 
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[Application  No.  0-09500,  et  al.) 

Proposed  Exemptions;  Fidelity 
Management  Trust  Company  (FMTC) 
and  its  Affiliates,  ^  al 

AQENCY:  Pension  and  Welfare  Benefits 

Administration,  Labor. 

ACTION:  Notice  of  proposed  exemptions. 

SUMMARY:  This  document  contains 
notices  of  pendency  before  the 
Department  of  Labor  (the  Department)  of 
proposed  exemptions  from  certain  of  the 
prohibited  transaction  restriction  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (the  Act)  and/or  the  Internal 
Revenue  Code  of  1986  (the  Code). 

Written  Comments  and  Hearing 
Requests 

Unless  otherwise  stated  in  the  Notice 
of  Proposed  Exemption,  all  interested 
persons  are  invited  to  submit  written 
comments,  and  with  respect  to 
exemptions  involving  the  fiduciary 
prohibitions  of  section  406(b)  of  the  Act, 
requests  for  hearing  within  45  days  from 
the  date  of  publication  of  this  Federal 
Register  Notice.  Conunents  and  request 
for  a  hearing  should  state:  (1)  The  name, 
address,  and  telephone  number  of  the 
person  making  the  comment  or  request, 
and  (2)  the  nature  of  the  person's 
interest  in  the  exemption  and  the 
maimer  in  which  the  person  would  be 
adversely  affected  by  the  exemption.  A 
request  for  a  hearing  must  also  state  the 
issues  to  be  addressed  and  include  a 
general  description  of  the  evidence  to  be 
presented  at  the  hearing.  A  request  for 
a  hearing  must  also  state  the  issues  to 
be  addressed  and  include  a  general 
description  of  the  evidence  to  be 
presented  at  the  hearing. 
ADDRESSES:  All  written  comments  and 
request  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Pension 
and  Welfare  Benefits  Administration, 
Office  of  Exemption  Determinations, 
Room  N-5649,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  N.W., 
Washington,  DC.  20210.  Attention: 
Application  No.  stated  in  each  Notice  of 
Proposed  Exemption.  The  applications 
for  exemption  and  the  comments 
received  will  be  available  for  public 
inspection  in  the  Public  Dociunents 
Room  of  Pension  and  Welfare  Benefits 
Administration,  U.S.  Department  of 
Labor,  Room  N-5507,  200  Constitution 
Avenue,  N.W.,  Washington,  DC.  20210. 

Notice  to  Interested  Persons 

Notice  of  the  proposed  exemptions 
will  be  provided  to  all  interested 
persons  in  the  maimer  agreed  upon  by 
the  applicant  and  the  Department 
within  15  days  of  the  date  of  publication 


in  the  Federal  Register.  Such  notice 
shall  include  a  copy  of  the  notice  of 
proposed  exemption  as  published  in  the 
Federal  Register  and  shall  inform 
interested  persons  of  their  right  to 
comment  and  to  request  a  hearing 
(where  appropriate). 
SUPPLEMENTARY  INFORMATION:  The 
proposed  exemptions  were  requested  in 
applications  filed  pursuant  to  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code,  and  in 
accordance  with  procedures  set  forth  in 
29  CFR  Part  2570,  Subpart  B  (55  FR 
32836,  32847,  August  10,  1990). 
Effective  December  31, 1978,  section 
102  of  Reorganization  Plan  No.  4  of 
1978  (43  FR  47713,  October  17,  1978) 
transferred  the  authority  of  the  Secretary 
of  the  Treasiu^  to  issue  exemptions  of 
the  type  requested  to  the  Secretary  of 
Labor.  Therefore,  these  notices  of 
proposed  exemption  are  issued  solely 
by  the  Department. 

The  applications  contain 
representations  with  regard  to  the 
proposed  exemptions  which  are 
summarized  below.  Interested  persons 
are  referred  to  the  applications  on  file 
with'the  Department  for  a  complete 
statement  of  the  facta  and 
representations. 

Fidelity  Management  Trust  Company 
(FMTC)  and  its  Affiliates  (collectively. 
Fidelity)  Located  in  Boston, 
Massachusetts;  Proposed  Exemption 

[Application  No.  D-O9500] 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFRPart  2570,  Subpart  B  (55 
FR  32836,  32847,  August  10, 1990). 

Sectionl' — Exemption  for  Payment  of 
Certain  Fees  to  Fidelity 

The  restrictions  of  section  406(b)(1) 
and  {b)(2)  of  the  Act  and  the  taxes 
imposed  by  section  4975  of  the  Code,  by 
reason  of  section  4975(c)(1)(E)  of  the 
Code,  shall  not  apply  to  the  payment  of 
certain  performance  fees  (the 
Performance  Fee)  to  Fidehty  by 
employee  benefit  plans  for  which 
FideUty  provides  investment 
management  or  discretionary  trustee 
services  (the  Ghent  Plans)  pursuant  to 
an  investment  management  or  trust 
agreement  (the  Agreement)  entered  into 
between  Fidehty  and  the  Ghent  Plans 
either  individually,  through  the 
establishment  of  a  single  client  separate 
account  (Single  Ghent  Account),  or 
collectively  as  participants  in  a  multiple 
client  commingled  account  (Multiple 
Client  Accoimt),  provided  that  the 


conditions  set  forth  below  in  Section  III 
are  satisfied.  (Single  Ghent  Accounts 
and  Multiple  Client  Accounts  are 
collectively  referred  to  herein  as 
Accounts.) 

Section  n — Exemption  for  Investments 
in  a  Multiple  Client  Account 

The  restrictions  of  section 
406(a)(1)(A)  through  (D^  of  the  Act  and 
the  taxes  imposedhy  section  4975  of  the 
Code,  by  reason  of  section  4975(c)(1)(A) 
through  p)  of  the  Code,  shallnot  apply 
to  any  investment  by  a  Ghent  Plan  in  a 
Multiple  Client  Account  managed  by 
Fidehty,  provided  that  the  conditions 
set  forth  below  in  Section  in  are 
satisfied. 

Section  m — General  Conditions 

(a)  The  investment' of  plan  assets  in  a 
Single  or  Multiple  Ghent  Account, 
including  the  terms  and  payment  of  any 
Performance  Fee,  shall  be  approved  in 
writing  by  a  fiduciary  of  a  Ghent  Plan 
which  is  independent  of  Fidehty  (the 
Independent  Fiduciary). 
Notwithstanding  the  foregoing.  Fidehty 
may  authorize  the  transfer  of  cash  from 
a  Single  Ghent  Accoimt  to  a  Multiple 
Ghent  Account  provided  that;  (1)  "The 
Multiple  Ghent  Account  has  similar 
investment  objectives  and  the  identical 
fee  structure  as  the  Single  Ghent 
Account;  (2)  the  Agreement  governing 
the  Sii^e  Ghent  Account  authorizes 
Fidehty  to  invest  in  a  Multiple  Ghent 
Accoimt;  (3)  Fidehty  receives  no 
additional  fees  from  the  Single  Ghent 
Accoimt  for  cash  invested  in  the 
Multiple  Ghent  Account;  (4)  a  binding 
c(»nmitment  to  make  the  transfer  to  the 
Multiple  Ghent  Account  occurs  within 
six  months  of  the  Independent 
Fiduciary's  decision  to  allocate  assets  to 
the  Single  Ghent  Account  or,  in  the 
event  Fidehty 's  binding  commitment  to 
make  the  transfer  occurs  more  than  six 
months  after  such  fiduciary's  decision, 
Fidehty  obtains  an  additional 
authorization  from  the  Independent 
Fiduciary;  and  (5)  each  transfer  of  assets 
from  the  Single  Ghent  Account  to  the 
Multiple  Ghent  Account  occurs  within 
sixty  (60)  days  of  the  actual  transfer  of 
such  assets  to  the  Single  Ghent  Account. 

(b)  The  terms  of  any  investment  in  an 
Account  and  of  any  Performance  Fee 
shall  be  at  least  as  favorable  to  the 
Ghent  Plans  as  those  obtainable  in 
arm's-length  transactions  between 
unrelated  parties. 

(c)  At  the  time  any  Account  is 
established  and  at  the  time  of  any 
subsequent  investment  of  assets 
(including  the  reinvestment  of  assets)  in 
such  Account: 


31502 


Federal  Register  /  Vol.  60.  No.  115  /  Thursday.  June  15,  1995  /  Notices 


Federal  Register  /  Vol.  60,  No.  115  /  Thursday,  June  15.  1995  /  Notices 


31503 


(1)  Each  Client  Plan  shall  have  total 
net  assets  with  a  value  in  excess  of  $50 
million:  and 

(2)  No  Client  Plan  shall  invest,  in  the 
aggregate,  more  than  five  percent  (5%) 
of  its  total  assets  in  any  Account  or 
more  than  ten  percent  (10%)  of  its  assets 
in  all  Accounts  established  by  Fidelity. 

(d)  Prior  to  making  an  investment  in 
any  Account,  the  Independent  Fiduciary 
of  each  CUent  Plan  investing  in  an 
Account  shall  receive  offering  materials 
from  Fidelity  which  disclose  all 
material  facts  concerning  the  purpose, 
structure,  and  operation  of  the  Account, 
including  any  fee  arrangements. 

(e)  With  respect  to  its  ongoing 
participation  in  an  Account,  the 
Independent  Fiduciary  of  each  Client 
Plan  shall  receive  the  following  written 
information  from  Fidelity: 

(1)  Audited  financial  statements  of  the 
Account  prepared  by  independent 
public  accoxmtants  selected  by  Fidelity 
no  later  than  ninety  (90)  days  after  the 
end  of  the  fiscal  year  of  the  Account; 

(2)  Quarterly  and  annual  reports 
prepared  by  Fidelity  relating  to  the 
overall  financial  position  of  the  Account 
and,  in  the  case  of  a  Multiple  Client 
Account,  the  value  of  such  Client  Plan's 
interest  in  the  Accoimt.  Each  such 
report  shall  include  a  statement 
regarding  the  amount  of  fees  paid  to 
Fidelity  during  the  period  covered  by 
such  report; 

(3)  Annual  reports  indicating  the  fair 
market  value  of  the  Account's  assets 
determined  using  market  sources  and 
valuation  methodologies  acceptable  to 
the  Independent  Fiduciary  of  the  Client 
Plan  for  a  Single  CUent  Account  or  the 
responsible  independent  fiduciaries  of 
Chent  Plans  and  other  authorized 
persons  acting  for  investors  in  a 
Multiple  Client  Accoimt  (the 
Responsible  Independent  Fiduciaries,  as 
defined  in  Section  rV(c)  below),  or  if 
market  soxirces  are  not  available,  values 
determined  by  a  qualified  appraiser 
independent  of  FideUty  which  has  been 
approved  by  the  Independent  Fiduciary 
or  Responsible  Independent  Fiduciaries. 
However,  no  independent  appraisals 
shall  be  required  for  assets  acquired  for 
the  Account  within  the  twelve  (12) 
months  preceding  the  end  of  the  period 
covered  by  the  report,  unless  such 
appraisals  are  necessary  for  purposes  of 
determining  any  compensation  due  to 
Fidelity  based  on  the  value  of  the  assets 
in  the  Account  for  that  period;  and 

(4)  In  the  case  of  any  Multiple  CUent 
Account,  a  list  of  all  other  investors  in 
the  Accoimt. 

(f)  The  total  fees  paid  to  FideUty  shall 
constitute  no  more  than  reasonable 
compensation. 


(g)  The  Performance  Fee  shall  be 
payable  after  the  CUent  Plan  has 
received  distributions  from  the  Account 
in  excess  of  an  amount  equal  to  100% 
of  its  invested  capital  plus  a  pre- 
specified  aiuiual  compounded 
cumulative  rate  of  return  (the  Threshold 
Amount),  except  that  in  the  case  of 
Fidelity's  removal  or  resignation. 
FideUty  shall  be  entitled  to  receive  a 
Performance  Fee  payable  either  at  the 
time  of  removal,  or  in  the  event  of 
FideUty 's  resignation,  on  the  scheduled 
termination  date  of  the  Account,  subject  , 
to  the  requirements  of  paragraph  (j) 
below,  as  determined  by  a  deemed 
distribution  of  the  assets  of  the  Account 
based  on  an  assumed  sale  of  such  assets 
at  their  fair  market  value  (in  accordance 
with  market  sources  or  independent 
appraisals  as  described  in  paragraph  (k) 
below),  only  to  the  extent  that  fiie  CUent 
Plan  would  receive  distributions  from 
the  Account  in  excess  of  an  amount 
equal  to  the  Threshold  Amount  at  the 
time  of  FideUty's  removal  or 
resignation.  Both  the  Threshold  Amount 
and  the  amount  of  the  Performance  Fee, 
expressed  as  a  percentage  of  the  amount 
distributed  (or  deemed  distributed)  from 
the  Account  in  excess  of  the  Threshold 
Amount,  shall  be  estabUshed  by  the 
Agreement  and  agreed  to  by  the 
Independent  Fiduciary  of  the  Client 
Plan. 

(h)  The  Threshold  Amount  for  any 
Performance  Fee  shall  include  at  least  a 
minimum  rate  of  return  to  the  CUent 
Plan,  as  defined  below  in  Section  IV(d). 
The  Independent  Fiduciary  acting  for  a 
CUent  Plan  shall  specifically  agree  in 
writing  with  Fidelity,  prior  to  any 
investment  in  the  Account,  that  it 
would  be  appropriate  for  the  minimum 
rate  of  return  applicable  to  the  Account 
to  be  based  upon  the  rate  of  change  in 
the  consumer  price  index  (CPI)  during 
the  period  specified  in  the  Agreement, 
as  described  in  Section  rV(d). 

(i)  For  any  sale  of  an  asset  in  an 
Account  which  shall  give  rise  to  the 
payment  of  a  Performance  Fee  to 
FideUty  prior  to  the  termination  of  the 
Account,  the  sale  price  of  the  asset  shall 
be  at  least  equal  to  a  target  amount  (the 
Target  Amount),  as  defined  in  Section 
IV(e).  in  order  for  Fidelity  to  sell  the 
asset  and  receive  its  Performance  Fee 
without  further  approvals.  If  the 
proposed  sale  price  of  the  asset  is  less 
than  the  Target  Amount,  the  proposed 
sale  shall  be  disclosed  to  and  approved 
by  the  Independent  Fiduciary  for  a 
Single  CUent  Account  or  the 
Responsible  Independent  Fiduciaries  for 
a  Multiple  Client  Account,  in  which 
event  Fidelity  will  be  entitled  to  sell  the 
asset  and  receive  its  Performance  Fee.  If 
the  proposed  sale  price  is  less  than  the 


Target  Amount  and  the  Independent 
Fiduciary's  or  Responsible  Independent 
Fiduciaries'  approval  is  not  obtained. 
FideUty  shall  still  have  the  authority  to 
sell  the  asset,  if  the  Agreement  provides 
FideUty  with  complete  investment 
discretion  for  the  Account,  provided 
that  the  Performance  Fee  that  would 
have  been  payable  to  FideUty  by  reason 
of  the  sale  of  the  asset  is  paid  only  at 
the  termination  of  the  Account. 

(j)  In  the  event  FideUty  resigns  as 
investment  manager  or  trustee  of  an 
Account,  the  Performance  Fee  shall  be 
calculated  at  the  time  of  resignation 
based  upon  a  deemed  distribution  of  the 
assets  of  the  Account  at  their  fair  market 
value  (determined  using  market  sources 
or  independent  appraisals  as  described 
in  paragraph  (k)  below).  The  amount 
arrived  at  by  this  calculation  shall  be 
multiplied  by  a  fraction,  the  numerator 
of  which  shall  be  the  sum  of  the 
disposition  proceeds  of  all  assets  in  the 
Account  received  prior  to  the 
termination  date  plus  the  fair  market 
value  of  the  assets  remaining  in  the 
Account  on  the  termination  date  and  the 
denominator  of  which  shall  be  the 
aggregate  value  of  the  assets  in  the 
Account  used  in  determining  the 
amount  of  the  Performance  Fee  as  of  the 
date  of  resignation,  provided  that  this 
fraction  shall  never  exceed  1.0.  The 
resulting  amount  shall  be  the 
Performance  Fee  payable  to  FideUty  on 
the  scheduled  termination  date  of  the 
Account. 

(k)  With  respect  to  the  valuation  of 
the  assets  in  an  Account  for  purposes  of 
determining  any  Performance  Fee  based 
on  a  deemed  distribution  of  such  assets. 
FideUty  shall  establish  the  fair  market 
value  for  the  assets  using  market  sources 
and  valuation  methodologies  disclosed 
to.  and  approved  in  writing  by,  the 
Independent  Fiduciary  for  a  Single 
CUent  Account  or  the  Responsible 
Independent  Fiduciaries  for  a  Multiple 
Client  Account.  In  the  event  market 
sources  are  not  available  for  the 
valuation  of  assets  in  the  Account,  the 
fair  market  value  of  such  assets  shall  be 
determined  by  an  independent  qualified 
appraiser  approved  by  either  the 
Independent  Fiduciary  for  a  Single 
Client  Account  or  the  Responsible 
Independent  Fiduciaries  for  a  Multiple 
Client  Account  prior  to  any  valuation  6f 
the  assets.  If  a  new  appraiser  for  an  asset 
is  chosen  by  Fidelity,  the  appraiser  shall 
be  approved  by  such  Fiduciaries  prior  to 
any  valuation  of  the  asset.  In  any  event, 
the  fair  market  value  of  all  assets 
involved  in  any  deemed  distribution 
shall  be  based  on  the  current  market 
value  of  such  assets  as  of  the  date  of  the 
transactions  giving  rise  to  the  payment 
of  the  Performance  Fee. 


(1)  Fidelity  shall  maintain,  for  a  period 
of  six  years,  the  records  necessary  to 
enable  the  persons  described  in 
paragraph  (m)  of  this  Section  III  to 
determine  whether  the  conditions  of 
this  exemption  have  been  met.  except 
that:  (1)  A  prohibited  transaction  will 
not  be  considered  to  have  occurred  if, 
due  to  circumstances  beyond  the  control 
of  Fidelity,  the  records  are  lost  or 
destroyed  prior  to  the  end  of  the  six  year 
period,  and  (2)  no  party  in  interest, 
other  than  FideUty.  shall  be  subject  to 
the  civil  penalty  that  may  be  assessed 
under  section  502(i)  of  the  Act  or  to  the 
taxes  imposed  by  section  4975(a)  and  (b) 
of  the  Code  if  the  records  are  not 
maintained  or  are  not  available  for 
examination  as  required  by  paragraph 
(m)  below. 

(m)(l)  Except  as  provided  in 
paragraph  (m)(2)  and  notwithstanding 
any  provisions  of  sections  504(a)(2)  and 
(b)  of  the  Act,  the  records  referred  to  in 
paragraph  (1)  of  this  Section  III  shall  be 
unconditionally  available  at  their 
customary  location  for  examination 
during  normal  business  by: 

(i)  Any  duly  authorized  employee  or 
representative  of  the  Department  or  the 
Internal  Revenue  Service; 

(ii)  Any  fiduciary  of  a  CUent  Plan  or 
any  duly  authorized  employee  or 
representative  of  such  fiduciary; 

(iii)  Any  contributing  employer  to  any 
Client  Plan  or  any  duly  authorized 
employee  or  representative  of  such 
employer;  and 

(iv)  Any  participant  or  beneficiary  of 
any  CUent  Plan,  or  any  duly  authorized 
employee  or  representative  of  such 
participant  or  beneficiary. 

(2)  None  of  the  persons  described 
above  in  paragraph  (m)(l)(u)-(iv)  shall 
be  authorized  to  examine  the  trade 
secrets  of  Fidelity  or  any  commercial  or 
financial  information  which  is 
privileged  or  confidential. 

Section  IV — Definitioiu 

(a)  An  "affiliate"  of  a  person  includes: 

(1)  Any  person  directly  or  indirectly, 
through  one  or  more  intermediaries, 
controlling,  controlled  by,  or  under 
conunon  control  with  the  person; 

(2)  Any  officer,  director,  employee, 
relative  of,  or  partner  of  any  such 
person;  and 

(3)  Any  corporation  or  partnership  of 
which  such  person  is  an  officer, 
director,  partner  or  employee. 

(b)  The  term  "control"  means  the 
power  to  exercise  a  controlling 
influence  over  the  management  or 
policies  of  a  person  other  than  an 
individual. 

(c)  The  term  "Responsible 
Independent  Fiduciaries"  means  with 
respect  to  a  Multiple  CUent  Account  the 


Independent  Fiduciary  of  Client  Plans 
invested  in  the  Account  and  other 
authorized  persons  acting  for  investors 
in  the  Account  which  are  not  employee 
benefit  plans  as  defined  under  section 
3(3)  of  the  Act  (such  as  governmental 
plans,  university  endowment  funds, 
etc.)  that  are  independent  of  FideUty 
and  that  collectively  hold  at  least  50% 
of  the  interests  in  the  Account. 

(d)  The  term  "Threshold  Amount" 
means  with  respect  to  any  Performance 
Fee  an  amount  which  equals  all  of  a 
CUent  Plan's  capital  invested  in  an 
Account  plus  a  pre-specified  annual 
compounded  cumulative  rate  of  return 
that  is  at  least  a  minimum  rate  of  return 
determined  as  follows: 

(1)  A  non-fixed  rate  which  is  at  least 
equal  to  the  rate  of  change  in  the  CPI 
during  the  period  from  the  deposit  of 
the  CUent  Plan's  assets  in  the  Account 
until  distributions  of  the  CUent  Plan's 
assets  from  the  Account  equal  or  exceed 
the  Threshold  Amount;  or 

(2)  A  fixed  rate  which  is  at  least  equal 
to  the  average  annual  rate  of  change  in 
the  CPI  over  some  period  of  time 
specified  in  the  Agreement,  which  shall 
not  exceed  10  years. 

(e)  The  term  "Target  Amount"  means 
a  value  assigned  to  each  asset  in  the 
Account  established  by  Fidelity  either 
(1)  at  the  time  the  asset  is  acquired,  by 
mutual  agreement  between  Fidelity  and 
the  Independent  Fiduciary  for  a  Single 
CUent  Account  or  the  Responsible 
Independent  Fiduciaries  for  a  Multiple 
CUent  Account,  or  (2)  pursuant  to  an 
objective  formula  approved  by  such 
fiduciaries  at  the  time  the  Account  is 
estabUshed.  However,  in  no  event  will 
such  value  be  less  than  the  acquisition 
price  of  the  asset. 

(f)  The  term  "Account"  means  any 
Single  CUent  Account  or  Multiple  CUent 
Account  established  with  FideUty. 
under  a  written  investment  management 
or  trust  agreement,  that  is  invested 
primarily  (i.e.  more  than  50%)  in 
securities  or  other  assets  which  are  not 
pubUcly-traded  equity  securities  or 
pubUcly- traded,  investment  grade  debt 
securities,  pursuant  to  written 
instructions  and  guidelines  estabUshed 
and  approved  by  an  Independent 
Fiduciary  for  the  CUent  Plan  prior  to 
any  investment  by  the  CUent  Plan  in  the 
Account.  For  purposes  of  an  "Account" 
meeting  the  50%  test  for  assets  which 
are  not  "pubUcly-traded  equity 
securities"  or  "pubUcly-traded, 
investment  grade  debt  securities",  any 
private  market  securiUes  held  by  the 
Account  that  become  pubUcly-traded 
securities  shall  not  be  considered  as 
such  for  a  period  of  thirty  (30)  months 
following  the  date  such  securities 
become  pubUcly-traded  so  as  to  allow 


FideUty  sufficient  time  to  dispose  of 
such  securities  in  order  for  the  Account 
to  remain  primarily  invested  in  assets 
which  are  not  pubUcly-traded  securities, 
including  for  such  purposes  any 
pubUcly-traded  debt  securities  which 
are  not  investment  grade.  ■ 

The  availabiUty  of  this  exemption,  if 
granted,  will  be  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  the 
appUcaUon  are  true  and  complete,  and 
that  the  appUcation  accurately  describes 
all  material  terms  of  the  transactions 
which  are  the  subject  of  this  exemption. 

Summary  of  Facts  and  Representations 

1.  FMTC  is  a  Massachusetts  trust 
company  with  its  principal  office 
located  in  Boston,  Massachusetts,  and  is 
a  "bank"  as  defined  under  the 
Investment  Advisers  Act  of  1940.  FMTC 
manages  approximately  $24  bilUon 
worth  of  assets  for  a  variety  of  clients, 
virtually  all  of  which  are  employee 
benefit  plans.  FMTC's  client  accounts 
consist  of  either  separate  accounts  for  a 
single  cUent  or  commingled  accounts 
for  multiple  cUents. 

2.  Fidelity  wiU  offer  the  investment 
arrangement  described  below  involving 
the  payment  of  a  Performance  Fee  to 
CUent  Plans  that  seek  to  invest 
primarily  in  securities  and  have 
aggregate  net  plan  assets  with  a  fair 
market  value  in  excess  of  $50  milUon.* 
FideUty  will  serve  such  Client  Plans  as 
the  investment  manager  or  discretionary 
trustee  of  either  a  Single  CUent  Account 
or  a  Multiple  CUent  Account.  In  general, 
FideUty  will  have  complete  discretion 
for  identifying  appropriate  investments, 
making  investment  decisions,  and 
managing  and  disposing  of  the 
securities  or  other  assets  acquired  for 
the  Accounts.  However,  with  respect  to 
certain  Single  CUent  Accounts.  FideUty 
will  not  exercise  absolute  investment 
discretion  and  wiU  be  required  to  obtain 
approval  for  certain  investment 


'  As  noted  above  in  Section  IIl(n.  an  Independent 
Fiduciary  must  speciflcally  agree  in  writing  with 
Fidelity  that  it  would  be  appropriate  for  the 
minimum  rate  of  return  applicable  to  the  Account 
to  be  based  upon  the  rate  of  change  in  the  CPI 
during  the  period  specified  in  the  Agreement. 
However,  with  respect  to  any  Account  with  an 
investment  strategy  designed  to  invest  in  distressed, 
debulted  or  other  non-performing  debt  instruments 
that  may  be  publicly-traded  securities  at  the  time 
they  are  acquired  by  the  Account,  the  Department 
encourages  Client  Plan  fiduciaries  to  determine 
whether  or  not  any  of  the  published  indices  for 
publicly-  traded  debt  securities  would  be  a  more 
appropriate  performance  benchmark  to  measure  a 
minimum  rate  of  return  for  such  securities. 

'  In  the  case  of  multiple  plans  maintained  by  a 
single  employer  or  a  single  controlled  group  of 
employers,  the  assets  of  which  are  invested  on  a 
commingled  basis  (e.g.  through  a  master  trust),  this 
$50  million  threshold  will  be  applied  to  the 
aggregate  assets  of  all  such  plans. 
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decisions  from  the  Independent 
Fiduciary  of  the  Client  Plan.  Such 
approvals  will  typically  be  obtained 
from  the  Client  Plan  sponsor  or  an 
investment  committee  appointed  by  the 
Client  Plan  sponsor. 

3.  Single  Client  Accounts  will  be 
established  pursuant  to  Agreements 
negotiated  with  the  Independent 
Fiduciaries  of  the  Client  Plans.  The 
terms  of  FideUty's  compensation  will  be 
established  in  the  Agreements  governing 
the  Single  Client  Account  and  will  be 
fully  disclosed  to  the  Independent 
Fiduciary  prior  to  the  investment  of 
assets  of  the  Client  Plan  in  the  Single 
Client  Account.  If  agreed  to  by  the 
Independent  Fiduciary,  the 
compensation  arrangement  involving 
the  payment  of  the  Performance  Fee  (as 
described  in  Item  5  below)  v*rill  be 
included  in  the  Agreement.'  The  term  of 
each  Account  will  be  predetermined  in 
the  Agreement  and  approved  by  the 
Independent  Fiduciary  of  the  Client 
Plan  (see  Item  8  below). 

A  Multiple  Client  Account  typically 
will  be  organized  either  as  a  common 
law  trust  or  a  group  trust  as  defined  in 
IRS  Revenue  RuUng  81-100  (as  to  which 
Fidelity  would  serve  as  discretionary 
trustee),  or  as  a  limited  partnership  (as 
to  which  Fidelity  would  be  general 
partner).*  For  any  Multiple  Client 
Accoimt,  various  decisions  regarding 
the  Account  other  than  investment 
management  decisions  for  the  Account 
(such  as  the  initial  decision  to  allocate 
Client  Plan  assets  to  the  Account, 
decisions  with  respect  to  the  removal  of 
Fidelity  or  the  termination  of  the 
Account)  will  be  made  by  the 
Responsible  Independent  Fiduciaries. 
Fidehty  represents  that  in  all  instances 
the  Responsible  Independent 
Fiduciaries  will  be  acting  for  Account 
investors  that  collectively  hold  at  least 
50%  of  the  interests  in  the  Account.  The 


'  Section  404  of  the  Act  requires,  among  other 
things,  that  a  plan  fiduciary  act  prudently  and 
solely  in  the  interest  of  the  plan's  participants  and 
beneficiaries.  Thus,  the  Department  expects  a  plan 
fiduciary-,  prior  to  entering  into  any  performance- 
based  compensation  arrangement  with  an 
investment  manager,  to  fully  understand  the  risks 
and  benefits  associated  with  the  comf)cnsation 
formula  following  disclosure  by  the  investment 
manager  of  all  relevant  information  pertaining  to 
the  proposed  arrangement.  In  addition,  a  plan 
fiduciary  must  be  capable  of  periodically 
monitoring  the  actions  taken  by  the  investment 
manager  in  the  performance  of  its  duties  and  mu^t 
consider,  prior  to  entering  into  the  arrangement, 
whether  such  plan  fiduciary  is  able  to  provide 
oversight  of  the  investment  manager  during  the 
course  of  the  arrangement. 

<With  respect  to  any  Multiple  Client  Account 
organized  by  Fidelity  as  a  limited  partnership. 
Fidelity  represents  that  its  interest  as  a  general 
partner  will  not  exceed  1%  of  the  aggregate 
outstanding  partnership  interests  of  such  limited 
partnership  at  any  time. 


exact  percentage  required  for  such 
decisions  will  be  specified  in  the 
governing  dociiments  of  the  Account. 

The  decision  to  invest  assets  of  a 
Chent  Plan  in  any  Multiple  Client 
Account  will  be  made  by  the 
Independent  Fiduciary  of  such  Client 
Plan,  based  upon  full  written  disclosure 
of  the  Performance  Fee  prior  to  such 
investment.  Notwithstanding  the 
foregoing,  Fidelity  may  authorize  the 
transfer  of  cash  from  a  Single  Client 
Account  to  a  Multiple  Client  Account 
where:  (i)  The  Multiple  Client  Account 
has  similar  investment  objectives  and 
the  identical  fee  structure  as  the  Single 
Client  Account;  (ii)  the  Agreement 
governing  the  Single  Client  Accoimt 
authorizes  Fidehty  to  invest  in  a 
Multiple  Ghent  Account;  (iii)  Fidehty 
receives  no  additional  fees  from  the 
Single  Chent  Account  for  cash  invested 
in  the  Multiple  Client  Account;  (iv)  a 
binding  commitment  to  make  the 
transfer  to  the  Multiple  Client  Account 
is  made  within  six  months  of  the 
Independent  Fiduciary's  decision  to 
allocate  assets  to  the  Single  Client 
Account  or,  in  the  event  Fidelity's, 
binding  commitment  to  make  the 
transfer  occtirs  more  than  six  months 
after  such  fiduciary's  decision.  Fidelity 
obtains  an  additional  authorization  from 
the  Independent  Fiduciary;  and  (v)  each 
transfer  of  assets  from  the  Single  Client 
Account  to  the  Multiple  Chent  Account 
occurs  within  sixty  (60)  days  of  the 
actual  transfer  of  such  assets  to  the 
Single  Chent  Account.  Fidehty 
represents  that  its  commitment  to  invest 
the  cash  would  normally  occur  within 
six  months  of  the  Independent 
Fiduciary's  decision  to  allocate  assets  to 
the  Single  Client  Account.  However,  if 
more  than  six  months  has  transpired 
since  the  Independent  Fiduciary's 
decision  to  invest  the  assets  in  the 
Single  Client  Account,  Fidelity  vdll 
obtain  an  additional  authorization  from 
such  fiduciary.  Such  authorization  will 
occur  following  written  disclosure  to 
the  Independent  Fiduciary  of  Fidelity's 
binding  commitment  to  make  a  cash 
transfer  to  the  Multiple  Chent  Account 
which  will  be  deemed  approved  unless 
such  fiduciary  objects  within  a 
reasonable  time. 
-  After  a  transfer  of  cash,  the  fee 
structure  for  the  Multiple  Client 
Accoimt  will  govern  all  fees  i^reived  by 
Fidelity  for  such  Client  Plan  assets.  The 
precise  terms  of  Fidehty's  compensation 
arrangement  will  be  established  as  part 
of  the  documents  pursuant  to  which  the 
Multiple  Client  Account  is  organized 
and  can  be  amended  only  with  the 
affirmative  approval  of  the  Responsible 
Independent  Fiduciaries. 


4.  The  applicant  represents  that,  in 
general,  the  investment  objectives  of 
each  Account  will  be  to  obtain  current 
income  and/or  capital  appreciation 
through  investments  primarily  in 
various  types  of  private  market 
securities  and  real  estate  related 
investments.  Fidehty  represents  that  it 
oHers  a  wide  range  of  investment 
services  and  utilizes  a  wide  variety  of 
investment  approaches.  While  the  bulk 
of  Fidehty's  business  entails  investing 
Chent  Plan  assets  in  publicly-traded 
securities  which  are  readily  valued  or 
easily  liquidated,  other  aspects  of  its 
investment  business  entail,  at  least  in 
part,  investing  CUent  Plan  assets  in  non- 
publicly-traded  securities  and  other 
property. 

Fidelity's  objective  with  respect  to  the 
requested  exemption  is  to  achieve 
sufficient  flexibility  to  respond  to  chent 
demands  and  preferences  for  utilization 
of  a  Performance  Fee  arrangement  of  the 
type  described  below.  Fidelity  beheves 
that  such  a  fee  arrangement  may  be 
attractive  to  Chent  Plans  in  situations 
involving  Accoimts  which  are  to  be 
invested  primarily  (i.e.  more  than  50%) 
in  certain  types  of  assets  other  than 
pubhcly-traded  equity  securities  or 
publicly-traded,  investment  grade  debt 
securities.  For  purposes  of  an  Account 
meeting  the  50%  test  for  assets  which 
are  not  "publicly-traded  equity 
securities"  or  "pubUcly-traded, 
investment  grade  debt  seciuities",  any 
private  market  securities  held  by  the 
Account  that  become  publicly-traded 
securities  shall  not  be  considered  as 
such  for  a  period  of  thirty  (30)  months 
following  the  date  such  securities 
become  publicly-traded  so  as  to  allow 
Fidelity  sufficient  time  to  dispose  of 
such  securities  in  order  for  the  Account 
to  remain  primarily  invested  in  assets 
which  are  not  publicly-traded  securities, 
including  for  such  purposes  any 
publicly-traded  debt  securities  which 
are  not  investment  grade.' 

An  Account  could  entail  a  wide  range 
of  types  of  investments,  including 
privately  placed  debt  and  equity 
securities,  high-yield  fixed  income 
securities,  publicly-traded  debt 
securities  issued  by  distressed 
companies,  partnership  interests  in 
venture  capital  operating  companies, 
variotis  real  estatp  or  real  estate-related 
interests,  and  other  "alterr'ative 
investments"  which  have  greater  risk 
but  potentially  greater  returns  than 
traditional  classes  of  equity  or  debt 


securities.*  Fidelity  states  that  it  would 
not  necessarily  enter  into  a  Performance 
Fee  arrangement  for  all  Accoimts  which 
are  invested  in  the  these  types  of  assets. 
However,  Fidelity  wishes  to  have  the 
opportunity  to  do  so  in  circumstances 
where  an  Independent  Fiduciary  has 
specifically  approved  the  particular 
investment  objectives  and  fee 
arrangements  for  the  Accoimt,  as  being 
appropriate  for  the  payment  of  such  a 
Performance  Fee.  The  Accoimts  may  be 
designed  as  either  "bUnd"  accounts  for 
which  Fidehty  will  select  the 
investments  after  the  Client  Plans  have 
invested  therein  or  "pre-identified 
asset"  accounts  for  which  Fidehty 
identifies  particular  securities  or  other 
assets  for  investment  prior  to  the  Chent 
Plans'  investments  in  the  Accoimts. 

5.  Fidelity  proposes  to  have  the  Chent 
Plans  pay  for  investment  management 
or  discretionary  trustee  services 
rendered  to  the  Accounts  based  upon  a 
two-part  fee  structure  which  will  be 
approved  in  advance  by  the 
Independent  Fiduciaries  of  the  Chent 
Plans.  In  addition  to  an  on-going 
investment  management  or  trustee  fee 
(the  Base  pQe)  paid  to  Fidehty  by  the 


'  The  Department  notes  that  a  "publicly-traded 
security"  would  irnlude  any  security  that  is  a 
"publicly-offered  security"  as  described  in  the 
Department's  regulations  relating  to  the  definition 
of  "plan  assets"  in  the  context  of  cc.lain  plan 
investments  (see  29  CFR  2510.3-101(b)  (2H4)). 


'In  this  regard.  Fidelity  represents  that  an 
Account  will  not  invest  in  or  use  any  swap 
transactions  (including  caps,  floors,  collars,  or 
options  relating  thereto),  forward  contracts, 
exchanged-traded  futures  transactions,  or  options 
(other  than  covered  call  options).  The  Department 
notes  that  no  relief  is  being  provided  in  this 
profioeed  exemption  for  any  underlying 
investments  made  by  an  Account  which  may 
involve  parties  in  interest  with  respect  to  the  Client 
Plans  invested  in  the  Account. 

In  addition,  the  Department  is  expressing  no 
opinion  as  to  whether  the  investment  of  "plan 
assets"  by  an  Account  in  any  particular  type  of 
asset  would  violate  any  provision  of  Part  4  of  Title 
I  of  the  Act.  Thus,  the  E)epartment  is  not  providing 
an  opinion  regarding  whether  any  particular 
category  of  investments  or  investment  strategy 
would  be  considered  prudent  or  in  the  best  interests 
of  a  Client  Plan  as  required  by  section  404  of  the 
Act. 

However,  the  Department  notes  that  in  order  to 
act  prudently  in  making  investment  decisions,  plan 
fiduciaries  must  consider,  among  other  factors,  the 
availability,  risks  and  potential  return  of  ahemative 
investments  for  the  plan.  A  particular  investment 
by  a  plan,  which  is  selected  in  preference  to  other 
available  investments,  would  generally  not  be 
prudent  if  such  investment  involves  a  greater  risk 
to  the  security  of  "plan  assets"  than  other 
comparable  investments  offering  a  similar  return. 

The  Department  notes  further  that  Qient  Plan 
fiduciaries  must  thoroughly  understand  the  risks 
involved  with  any  investment  course  of  action  and 
must  be  capable  of  monitoring  at  appropriate 
intervals  the  investment  course  of  action  taken  by 
Fidelity,  particularly  with  respect  to  any  period 
when  the  payment  of  a  Performance  Fee  to  Fidelity 
would  be  applicable.  In  this  regard,  section  40S(a) 
of  the  Act  states,  among  other  things,  that  a  plan 
fiduciary  shall  be  liable  for  a  breach  of  fiduciary 
responsibility  of  another  fiduciary  for  the  same  plan 
if,  by  his  failure  to  comply  with  section  404(a)(1) 
in  the  administration  of  his  S(]ecific  duties  which 
give  rise  to  bis  status  as  a  fiduciary,  he  has  enabled 
such  other  fiduciary  to  commit  a  breach. 


Client  Plan,  the  fee  structure  may 
include  the  Performance  Fee,  a  fee 
payable  upon  a  distribution  (or  deemed 
distribution)  of  the  assets  bom  the 
Account  after  the  Client  Plan  has 
received  (or  would  receive)  a  return  of 
all  its  invested  capital  plus  a  certain 
pre-specified  rate  of  return  on  its 
investments  in  the  Accoimt.  Fidehty 
requests  an  exemption  for  the  payment 
by  Client  Plans  of  the  Performance  Fee 
under  circumstances  described  below. 

With  respect  to  the  Base  Fee,  such  fee 
will  be  paid  throughout  the  term  of  the 
Accoimt  on  a  pre-specified  periodic 
basis.  The  amount  of  the  Base  Fee  will 
be  based  on  either  (i)  a  percentage  of  the 
net  fail  mwket  value  of  the  Chent  Plan 
assets  in  the  Account  (i.e.  without 
regard  to  any  leveraged  amounts)  as  of 
the  last  day  of  each  period  or  (ii)  a 
percentage  of  the  assets  allocated  to  the 
Account  (i.e.  the  invested  capital)  less 
any  amounts  thereof  which  have  been 
distributed  from  the  Accoimt.  In  either 
event,  the  Base  Fee  will  be  pro-rated  for 
any  partial  periods.  The  exact 
percentage  to  be  used  in  determining 
the  Base  Fee  will  be  negotiated  between 
Fidelity  and  the  Independent  Fiduciary 
of  the  Client  Plan  prior  to  the  initial 
investment  of  any  Plan  assets  in  the 
Account. 

If  the  Base  Fee  is  calculated  based 
upon  the  fair  market  value  of  the  assets 
in  the  Accoimt  as  of  a  specified 
determination  date,  the  fee  will  be  based 
upon  values  determined  using  maiket 
sources  approved  in  writing  by  the 
Independent  Fiduciary  of  the  Chent 
Plan  (or  specified  in  the  documents 
establishing  the  Account,  in  the  case  of 
a  Multiple  Chent  Account).''  If  market 
sources  are  not  available,  the  fee  will  be 
based  upon  values  determined 
immediately  prior  to  the  payment  of 
such  fee  by  an  appraiser  independent  of 
Fidehty.  For  any  appraisal  used  to 
determine  the  Base  Fee.  Fidehty  will 
initially  notify  in  writing  the 
Independent  Fiduciary  for  a  Single 
Chent  Account  or  the  Responsible 
Independent  Fiduciaries  fat  a  Multiple 
Client  Accoimt  regarding  the  identity  of 
the  appraiser  whom  Fidelity  proposes  to 
retain  to  value  the  asset.  The 
Independent  Fiduciary  or  the 
Responsible  Independent  Fiduciaries 
will  have  an  opportunity  to  approve  or 


'  Fidelity  states  that  in  instances  where  the  Base 
Fee  is  determined  based  on  the  amount  of  capital 
invested  in  the  Account,  rather  than  on  the  value 
of  the  assets  in  the  Account,  no  such  market 
valuations  will  be  utilized  to  determine  the  Base 
Fee.  Thus,  the  independent  valuation  requirements 
discussed  herein,  including  any  independent 
appraisal  of  assets  in  an  Account,  will  be  limited 
to  situations  where  such  valuations  are  used  to 
calculate  either  the  Base  Fee  or  the  Performance 
Fee. 


disapprove  the  suggested  appraiser  with 
an  approval  being  deemed  to  have 
occuired  unless  such  fiduciaries  object 
to  the  appraiser  within  a  reasonable 
time.  Once  approved,  the  appraiser 
could  perform  all  future  valuations  of 
the  particular  asset  unless  either  (i)  the 
Independent  Fiduciary  or  Responsible 
Inde{>endent  Fiduciaries  affirmatively 
withdraw  the  prior  approval  of  the 
appraiser,  or  (ii)  Fidehty  suggests  a 
different  appraiser,  in  which  case  an 
approval  by  such  fiduciaries  would 
again  be  required. 

In  heu  of  the  Base  Fee  described 
above,  Fidehty  and  the  Independent 
Fiduciaries  of  the  Chent  Plans  may 
agree  to  an  alternative  fee  arrangement 
for  an  Accoimt  (the  Alternative  Fee) 
which  is  based  upon  either  a  fixed 
amount  or  amounts  or  an  objective 
formula  to  be  negotiated  (in  either  case) 
between  Fidelity  and  the  Independent 
Fiduciary  of  the  Chent  Plan  prior  to  the 
initial  investment  of  any  Chent  Plan 
assets  in  the  Account.  Neither  the  Base 
Fee  nor  any  such  Alternative  Fees  will 
be  covered  by  the  requested  exemption.' 

The  Performance  Fee  will  be  payable 
either  (i)  after  the  Chent  Plan  has 
actually  received  distributions  from  the 
Account,  or  (ii)  in  the  case  of  the 
removal  or  resignation  of  Fidehty,  based 
on  deemed  distributions  from  the 
Account  (as  discussed  in  Item  7  below), 
which  in  each  case  must  be  at  least 
equal  to  such  Plan's  invested  capital 
plus  a  pre-specified  annual 
compounded  cumulative  rate  of  return 
(i.e.  the  Threshold  Amount).  The 
Performance  Fee  will  be  equal  to  a  fixed 
percentage  (or  several  fixed  percentages) 
of  all  amounts  distributed  from  an 
Accoimt  in  excess  of  the  Threshold 
Amount  (or  several  Threshold 
Amounts).  In  this  regard,  Fidehty 
represents  that  there  is  a  possibihty  that 
several  Threshold  Amounts  may  be 
estabhshed  with  different  percentages 
being  utihzed  to  determine  the 
Performance  Fee  depending  upon  which 
Threshold  Amount  has  been  exceeded.' 
Fidelity  states  that  this  structure  will 
allow  a  Chent  Plan  to  negotiate  an 
arrangement  pursuant  to  which  the 


■Fidelity  represents  that  both  the  Base  Fee  and 
the  Alternative  Fee  would  be  covered  by  section 
408(b)(2)  of  the  Act  and  the  regulations  thereunder 
(see  29  CFK  2550.408b-2).  However,  the 
Department  expresses  no  opinion  as  to  whether  the 
payment  of  such  fees,  as  described  herein,  would 
meet  the  conditions  of  section  40S(b)(2)  of  the  AcL 

*  For  example,  a  Client  Plan  could  negotiate  a 
Performance  Fee  whereby  Fidelity  would  receive 
10%  of  all  distributions  from  the  Account  once  an 
initial  Threshold  Amount  (e.g.  return  of  all  invested 
capital  plus  an  8%  annual  return)  has  been 
achieved  and  20%  of  all  distributions  once  a  second 
Threshold  Amount  (e.g.  return  of  all  invested 
capital  plus  a  12%  armual  return)  has  been 
achieveid. 
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amount  of  the  Performance  Fee  will 
increase  as  the  level  of  investment 
performance  increases.  Both  the  annual 
rate(s)  of  return  used  in  determining  the 
Threshold  Amount(s)  and  the 
percentage(s)  used  to  determine  the 
amount  of  the  Performance  Fee  will  be 
negotiated  between,  and  agreed  to  by, 
Fidehty  and  the  Independent  Fiduciary 
of  the  Ghent  Plan  prior  to  the  Ghent 
Plan's  initial  investment  in  the  Accovuit. 

With  respect  to  the  determination  of 
the  Threshold  Amount,  Fidelity 
represents  that  all  amounts  invested  by 
a  Ghent  Plan  in  an  Account  will  have 
to  earn  a  pre-specified  rate  of  return, 
which  is  at  least  equal  to  the  minimum 
rate  of  return  specified  in  Section  rv(d) 
above,'"  for  the  entire  period  such  assets 
are  in  the  Account  and  must  actually  be 
distributed  (or  deemed  distributed)  back 
to  the  Ghent  Plan  in  order  for  the 
Threshold  Amount  to  be  reached. 
Fidelity  states  that  a  bookkeeping 
account  will  be  maintained  for  each 
Ghent  Plan  which  will  show  the  amount 
required  to  be  distributed  from  the 
Accovmt  to  satisfy  the  Threshold 
Amount.  When  a  certain  amount  is 
invested  in  the  Account  on  a  particular 
date,  this  bookkeeping  account  will  be 
reduced  by  the  full  amoimt  of  the 
distribution.  Thereafter,  the  required 
return  will  be  added  to  this  reduced 
amount  until  the  next  distribution  is 
made  when  the  bookkeeping  account 
will  be  reduced  to  reflect  the  amount  of 
that  distribution.  Only  when  this 
bookkeeping  account  is  reduced  to  zero 
will  the  Threshold  Amount  be  satisfied. 
At  this  time,  the  Performance  Fee  will 
be  payable  to  Fidelity  on  all  further 
distributions  (or  any  deemed 
distribution)  from  the  Account. 

Fidelity  states  that  for  any  sale  of  an 
asset  in  an  Account  which  causes  the 
payment  of  a  Performance  Fee  and 
which  occurs  prior  to  the  termination  of 
the  Account,  the  sale  price  for  the  asset 
must  be  at  least  equal  to  a  Target 
Amount  (as  defined  in  Section  IV(e) 
above),  in  order  for  Fidelity  to  be  able 


'"Fidelity  represents  that  the  Independent 
Fiduciary  acting  for  a  Client  Plan  shall  specifically 
agree  in  writing  with  Fidelity,  prior  to  any 
investment  in  the  Account,  that  it  would  be 
appropriate  for  the  performance  benchmark  used  to 
measure  the  minimum  rate  of  return  applicable  to 
the  Account  to  be  based  upon  the  rate  of  change  in 
the  CPI  over  the  period  specified  in  the  Agreement. 
However,  the  Department  notes  that  a  Client  Plan 
fiduciary  should  thoroughly  scrutinize  the 
performance  objectives  for  the  Account  prior  to 
agreeing  with  Fidelity  that  such  a  performance 
benchmark  is  appropriate  to  measure  the  required 
minimum  rate  of  return.  In  this  regard,  the 
Department  encourages  Client  Plan  fiduciaries  to 
analyze  whether  any  performance  benchmarks 
other  than  a  minimum  rate  of  return  based  on 
changes  in  the  CPI,  such  as  an  index  of  publicly- 
traded  equity  or  debt  securities,  would  be  more 
appropriate  to  measure  the  Account's  performance. 


to  sell  the  asset  and  receive  its 
Performance  Fee  without  any  further 
approvals.  The  Target  Amount  will  be 
established  by  Fidelity  either  at  the  time 
the  asset  is  acquired,  by  mutual 
agreement  between  Fidelity  and  the 
Independent  Fiduciary  for  a  Single 
Ghent  Account  or  the  Responsible 
Independent  Fiduciaries  for  a  Multiple 
Ghent  Accoimt,  or  pursuant  to  a  formula 
approved  by  such  fiduciaries  at  the  time 
the  Account  is  established.  If  the 
proposed  sale  price  of  the  asset  is  less 
than  the  Target  Amount,  the  proposed 
sale  will  be  disclosed  to  the 
Independent  Fiduciary  or  Responsible 
Independent  Fiduciaries  for  approval  in 
order  for  Fidelity  to  receive  its 
Performance  Fee  as  a  result  of  the  sale. 
Such  approval  will  be  deemed  to  have 
occurred  unless  the  Independent 
Fiduciary  or  Responsible  Independent 
Fiduciaries  object  to  the  sale  within  a 
reasonable  time  after  notice  of  the 
proposed  transaction.  If  the  proposed 
sale  price  is  less  than  the  Target 
Amount  and  the  Independent 
Fiduciary's  or  Responsible  Independent 
Fiduciaries'  approval  is  not  obtained. 
Fidelity  will  still  have  the  authority  to 
sell  the  asset  in  situations  where  the 
Agreement  provides  Fidelity  with 
complete  investment  discretion  for  the 
Account.  However,  in  such  instances 
and  in  all  other  circumstances  where 
the  sale  price  is  less  than  the  Target 
Amount  and  the  Independent 
Fiduciary's  or  Responsible  Independent 
Fiduciaries'  approval  is  not  obtained, 
the  Performance  Fee  which  would  haC» 
been  payable  to  Fidelity  by  reason  of  the 
sale  of  such  asset  will  be  paid  only  at 
the  termination  of  the  Accoimt.  In  this 
regard,  Fidehty  states  that  any 
Performance  Fee  which  is  not  paid 
currently  to  Fidehty  because  of  the 
Target  Amount  rule  will  be  segregated 
within  the  Account  and  invested  until 
the  termination  of  the  Account  with 
Fidelity  to  receive  any  income  (or  loss) 
earned  by  such  investment. 

6.  All  reahzed  income,  and  proceeds 
&om  the  sale  of  the  assets  of  the 
Account,  net  of  expenses  (including 
reasonable  reserves),  will  be  either  (i) 
distributed  from  the  Account  to  the 
applicable  investors  in  such  Account, 
including  Ghent  Plan(s),  or  (ii)  if  the 
documents  pursuant  to  which  the 
Account  is  maintained  so  provide, 
reinvested  until  a  specified  date,  with 
any  income  and  proceeds  (net  of 
expenses,  including  reasonable  reserves) 
of  the  Account  after  such  date  to  be 
distributed  to  the  applicable  investors. 
All  distributions  from  the  Account  shall 
be  included  in  calculating  whether  the 
Threshold  Amount  has  been  reached. 


Only  actual  distributions  from  an 
Account,  and  not  any  amounts 
reinvested  as  described  above,  will  be 
included  in  calculating  whether  the 
Threshold  Amount  has  been  reached  for 
purposes  of  the  payment  of  the 
Performance  Fee. 

7.  Fidelity  may  be  removed  as 
investment  manager  or  trustee  for  an 
Account  at  any  time,  without  cause, 
upon  the  dehvery  of  a  notice  of  removal 
to  Fidehty  by  the  Independent 
Fiduciary  for  a  Single  Glient  Account  or 
by  the  Responsible  Independent 
Fiduciaries  of  a  Multiple  Glient 
Account.  Fidehty  may  resign  as 
investment  manager  or  trustee  of  an 
Account  at  any  time,  without  cause, 
upon  written  notice  to  the  Independent 
Fiduciary  for  a  Single  Ghent  Account  or 
the  Responsible  Independent 
Fiduciaries  for  a  Multiple  Ghent 
Account. 

With  respect  to  a  Single  Client 
Account,  such  removal. or  resignation 
will  not  become  effective  until  a 
successor  investment  manager  or  trustee 
is  appointed  by  the  Independent 
Fiduciary  for  the  Account. 

With  respect  to  a  Multiple  Glient 
Account,  the  removal  of  Fidelity  will 
become  effective  when  either:  (i)  A 
successor  investment  manager  or  trustee 
is  appointed  by  the  Responsible 
Independent  Fiduciaries;  or  (ii)  sixty 
(60)  days  (or  such  greater  number  of 
days  as  may  be  specified  by  the 
Responsible  Independent  Fiduciaries) 
elapse,  whichever  is  sooner.  Any 
resignation  by  Fidelity  for  a  Multiple 
Client  Account  will  become  effective 
when  either:  (i)  A  successor  investment 
manager  or  trustee  is  appointed  by  the 
Responsible  Independent  Fiduciaries;  or 
(ii)  180  days  elapse,  whichever  is 
sooner. 

Upon  removal  of  Fidelity  as 
investment  manager  or  trustee,  Fidehty 
will  be  entitled  to  receive  a  Performance 
Fee  if  the  Glient  Plans  would  receive 
distributions  from  the  Account  in  excess 
of  an  amount  equal  to  the  Threshold 
Amoimt  at  the  time  of  FideUty's 
removal.  Such  Performance  Fee  will  be 
determined  by  a  deemed  distribution  of 
the  assets  of  the  Account  based  on  an 
assumed  sale  of  such  assets  at  their  fair 
market  value  using  market  sources 
approved  by  the  Independent  Fiduciary 
of  the  Glient  Plan  (or  specified  in  the 
documents  establishing  the  Account,  in 
the  case  of  a  Multiple  Ghent  Account). 
If  market  sources  are  not  aveiilable,  the 
fair  market  value  of  the  assets  will  be 
determined  by  an  independent 
appraiser  mutually  agreed  upon  by 
Fidehty  and  the  Independent  Fiduciary 
of  each  Ghent  Plan  in  the  case  of  a 
Single  Client  Account  or  the 
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Responsible  Independent  Fiduciaries  in 
the  case  of  a  Multiple  Glient  Account. 
If  Fidehty  and  such  fiduciaries  cannot 
agree  on  an  appraiser,  then  the  fair 
market  value  of  such  assets  will  be 
equal  to  the  average  of  the  two  closest 
appraisals  generated  by  three 
independent  appraisers — one  selected 
by  Fidelity,  one  selected  by  such 
fiduciaries,  and  the  third  selected  by  the 
two  appraisers  chosen  by  the  parties. 

Upon  Fidelity's  resignation  as 
investment  manager  or  trustee.  Fidelity 
will  not  receive  a  Performance  Fee  until 
the  scheduled  termination  date  for  the 
Account.  The  amount  of  the 
Performance  Fee  will  be  based  upon  a 
deemed  distribution  of  the  assets  of  the 
Account  at  their  fair  market  value  at  the 
time  of  Fidehty's  resignation,  as 
determined  using  market  sources 
approved  by  the  Independent  Fiduciary 
of  the  Glient  Plan  (or  specified  in  the 
documents  estabhshing  the  Account,  in 
the  case  of  a  Multiple  Glient  Accoimt), 
If  such  market  sources  are  not  available, 
the  fair  market  value  of  the  assets  will 
be  determined  by  an  independent 
appraiser  mutually  agreed  to  by  Fidehty 
and  the  Independent  Fiduciary  of  the 
Ghent  Plan  in  the  case  of  a  Single  Ghent 
Account  or  the  Responsible 
Independent  Fiduciaries  in  the  case  of 
a  Multiple  Client  Account.  However,  if 
Fidehty  and  such  fiduciaries  cannot 
agree  on  an  appraiser,  the  procedure 
described  above  will  be  followed. 

The  Performance  Fee  will  be 
calculated  at  the  time  of  resignation 
based  upon  the  total  value  of  the  assets 
in  the  Account.  The  amount  of  the 
Performance  Fee  for  such  assets  will  be 
multiplied  by  a  fraction,  the  numerator 
of  which  will  be  the  sum  of  the 
disposition  proceeds  of  all  assets  in  the 
Account  received  prior  to  the 
termination  date  plus  the  fair  market 
value  of  the  assets  remaining  in  the 
Account  on  the  termination  date  and  the 
denominator  of  which  will  be  the 
aggregate  value  of  the  assets  in  the 
Account  used  in  determining  the 
amount  of  the  Performance  Fee  as  of  the 
date  of  resignation,  provided  that  this 
fr'action  will  never  exceed  1.0.  The 
resulting  amount  will  be  the 
Performance  Fee  payable  to  Fidelity  on 
the  scheduled  termination  date  of  the 
Account.  Thus,  even  if  the  value  of  the 
assets  declines  after  Fidehty's 
resignation,  Fidehty  will  still  receive 
the  Performance  Fee  for  the  period  of 
time  that  it  acted  as  an  investment 
manager  or  discretionary  trustee  for  the 
Accoimt  if  the  Client  Plans  would  have 
received  distributions  firom  the  Account 
in  excess  of  an  amount  equal  to  the 
Threshold  Amount  at  the  time  of 
Fidelity's  resignation,  subject  to  the 


operation  of  the  fraction  discussed 
above.  The  fraction  ensures  that  an 
appropriate  reduction  in  the 
Performance  Fee  vnll  be  made  upon 
termination  of  the  Account  if  the  value 
of  the  assets  in  the  Account  declines 
after  Fidehty  resigns  as  the  investment 
manager  or  discretionary  trustee  of  the 
Account,  based  on  the  valuation  of  such 
assets  at  the  time  of  resignation. 

8.  A  Single  Ghent  Account  will 
terminate  upon  expiration  of  the  period 
of  years  specified  as  the  term  for  the 
Account  in  the  Agreement  or  upon  the 
removal  or  resignation  of  Fidelity. 
However,  the  period  of  years  specified 
in  the  Agreement  may  be  extended  by 
the  Independent  Fiduciary  of  the  Ghent 
Plan.  In  addition,  a  Single  Ghent 
Account  may  be  terminated  at  any  time 
by  the  Independent  Fiduciary  upon 
ninety  (90)  days  written  notice  to 
Fidehty. 

A  Multiple  Ghent  Account  wrill 
terminate  upon  the  occurrence  of  any  of 
the  following  events:  (i)  The  affirmative 
decision  of  the  Responsible 
Independent  Fiduciaries;  (ii)  the  failure 
of  the  Responsible  Independent 
Fiduciaries  to  appoint  a  successor 
investment  manager  or  trustee;  (iii) 
expiration  of  the  period  of  years 
specified  as  the  term  of  the  Account  in 
the  Agreement,  provided  that  the  period 
of  years  is  not  extended  by  the 
Responsible  Independent  Fiduciaries; 
(iv)  the  distribution  of  all  assets  of  the 
Account;  or,(v)  such  other 
circumstances  as  may  be  specified  in 
the  documents  governing  the  Accoimts. 

Upon  termination  of  a  Single  Client 
Account,  the  assets  in  the  Account  will 
be  distributed  to  the  Client  Plan  in  cash 
or  in  kind  as  agreed  to  by  Fidelity  and 
the  Independent  Fiduciary.  In  case  of  a 
Multiple  Ghent  Account,  such 
distributions  (i.e.,  cash  or  in-kind)  will 
be  agreed  to  by  Fidelity  and  the 
Responsible  Independent  Fiduciaries  for 
the  Account. 

Fidehty  vdll  be  entitled  to  the 
Performance  Fee  upon  termination  of 
the  Account  for  all  remaining 
distributions  made  from  the  Account  if 
the  Threshold  Amount  has  been  or 
would  be  reached  at  such  time.  In  the 
case  of  an  in  kind  distribution  of  assets 
of  the  Account,  the  Performance  Fee 
will  be  based  on  the  fair  market  value 
of  the  assets  of  the  Account  as 
determined  using  market  sources 
approved  by  the  Independent  Fiduciary 
of  the  Ghent  Plan  (or  specified  in  the 
documents  establishing  the  Account,  in 
the  case  of  a  Multiple  Glient  Account). 
If  market  sources  are  unavailable,  the 
fair  market  value  of  the  assets  will  be 
determined  by  an  independent 
appraiser  mutually  agreed  to  by  Fidelity 


and  the  Independent  Fiduciary  of  the 
Ghent  Plan  in  the  case  of  a  Single  Ghent 
Account  or  the  Responsible 
Independent  Fiduciaries  in  the  case  of 
a  Multiple  Ghent  Account.  If  Fidehty 
and  such  fiduciaries  caiuiot  agree  on  an 
appraiser,  then  the  same  procedure 
described  in  Item  7  above  will  be 
followed. 

9.  Each  Ghent  Plan  will  receive 
throughout  the  term  of  an  Account  the 
following  information: 

(a)  Quarterly  and  annual  reports 
prepared  by  Fidelity  relating  to  the 
overall  financial  position  of  the  Account 
and.  in  the  case  of  a  Multiple  Ghent 
Account,  the  balance  of  such  Ghent 
Plan's  interest  in  the  Account.  In 
addition,  such  reports  will  include  a 
statement  regarding  the  amount  of  all 
fees  paid  to  Fidehty  during  the  period 
covered  by  the  report. 

(b)  Aimual  reports  indicating  the 
current  fair  market  value  of  all  assets  in 
the  Account  as  estabhshed  by  using 
market  sources  or  independent 
appraisals  (provided  that  no  such 
appraisals  will  be  required  for  assets 
acquired  for  the  Account  within  twelve 
(12)  months  preceding  the  end  of  the 
period  covered  by  the  report  unless 
such  appraisals  are  necessary  for 
purposes  of  determining  any 
compensation  due  to  Fidelity  based  on 
the  value  of  the  assets  in  the  Account 
for  that  period). 

(c)  In  the  case  of  a  Multiple  Client 
Account,  a  hst  of  the  investors  in  the 
Multiple  Ghent  Account. 

(d)  Audited  financial  statements 
prepared  by  independent  pubhc 
accountants  selected  by  Fidehty,  within 
ninety  (90)  days  of  the  end  of  the 
Account  fiscal  year. 

The  Independent  Fiduciary  for  the 
Ghent  Plan,  as  well  as  other  authorized 
persons  described  above  in  paragraph 
(m)(l)  of  Section  III,  will  have  access 
during  normal  business  hours  to 
Fidelity's  records  for  the  Accounts  in 
which  the  Glient  Plan  has  an  interest. 

10.  In  summary,  the  applicant 
represents  that  the  proposed 
transactions  satisfy  the  statutory  criteria 
of  section  408(a)  of  the  Act  because, 
among  other  things: 

(a)  Each  investment  in  any  Account 
will  be  authorized  in  writing  by  an 
Independent  Fiduciary  of  a  Ghent  Plan; 

(b)  No  Client  Plan  may  estabhsh  a 
Single  Glient  Account  or  invest  in  a 
Multiple  Glient  Account  unless  the 
Client  Plan  has  total  net  assets  with  a 
value  in  excess  of  $50  milhon.  In 
addition,  a  Client  Plan  may  not  invest, 
in  the  aggregate,  more  than  five  percent 
(5%)  of  its  total  assets  in  any  one 
Account  or  more  than  ten  percent  (10%) 
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o£  its  total  assets  in  all  Accounts 
established  by  Fidelity; 

(c)  Prior  to  making  an  investment  in 
any  Account,  an  Independent  Fiduciary 
for  each  Ghent  Plan  will  receive  o^ering 
materials  disclosing  all  material  facts 
concerning  the  purpose,  structure  and 
operation  of  the  Account,  including  any 
fee  arrangements; 

(d)  Fidehty  will  provide  each 
Independent  Fiduciary  of  a  Ghent  Plan 
with  periodic  written  disclosures  with 
respect  to  the  financial  condition  of  the 
Accoimt,  the  fees  paid  to  Fidehty,  the 
balance  of  each  Client  Plan's  interest  in 
the  Accoimt,  the  fair  marinet  value  of  the 
Account's  assets  using  market  sources 
or  independent  appraisals  approved  by 
the  Independent  Fiduciary  where  the 
value  of  such  assets  was  used  to 
calculate  Fidehty's  compensation  and, 
in  the  case  of  a  Multiple  Ghent  Account, 
a  hst  of  other  investors  in  the  Account; 

(e)  The  total  fees  paid  to  Fidehty  will 
constitute  no  more  than  reasonable 
compensation;  and 

if)  The  timing  and  formula  for 
determining  the  Performance  Fee  will 
be  estabhshed  and  agreed  to  by  the 
Independent  Fiduciary  for  each  Ghent 
Plan  prior  to  the  Glient  Plan's 
investment  in  the  Account  and  will  be 
based  on  pre-specified  percentages  of 
the  Ghent  Plan's  assets  distributed  (or 
deemed  distributed)  from  the  Accoimt 
in  excess  of  an  agreed  upon  Threshold 
Amount. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
E.F.  Wilhams  of  the  Department, 
telephone  (202)  219-6194.  (This  is  not 
a  toll-free  nvunber.) 

Bankers  Trust  Company  (Bankers 
Trust)  Located  in  New  York,  NY; 
Proposed  Exemption 

[Application  No.  D-09869J 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  m  29  GFR  Part  2570.  Subpart  B  (55 
FR  32836,  32847.  August  10. 1990).  If 
the  exemption  is  granted,  the 
restrictions  of  sections  406(a),  406(b)(1) 
and  406(b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  apphcation 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)  (1)(A)  through  (E)  of 
the  Code,  shall  not  apply  as  of  October 
28, 1994,  to  the  cash  sale  of  certain 
structured  notes  (the  Notes)  for 
$432,131,250  by  three  collective 
investment  funds  for  which  Bankers 
Trust  acts  as  trustee  (the  Funds)  to 
Bankers  Trust  New  York  Corporation 
(BTNY),  a  party  in  interest  with  respect 
to  employee  beneht  plans  invested  in 


the  Funds,  provided  that  the  following 
conditions  were  met: 

(a)  Each  sale  was  a  one-time 
transaction  for  cash; 

(b)  Each  Fund  received  an  amount 
which  was  equal  to  the  greater  of  either 
(i)  the  par  value  of  the  Notes  owned  by 
the  Fund  at  the  time  of  sale,  (ii)  the 
purchase  price  paid  by  the  Fund  for  its 
interest  in  each  of  the  Notes,  or  (iii)  the 
fair  market  value  of  the  Notes  owned  by 
the  Fund,  as  determined  by  bid 
quotations  for  the  Notes  obtained  from 
independent  broker-dealers  at  the  time 
of  sale; 

(c)  The  Funds  did  not  pay  any 
commissions  or  other  expenses  with 
respect  to  the  sale; 

(d)  Bankers  Trust,  as  trustee  of  the 
Fimds,  determined  that  the  sale  of  the 
Notes  was  in  the  best  interests  of  each 
Fund,  and  the  employee  benefit  plans 
invested  in  the  Fund,  at  the  time  of  the 
transactions; 

(e)  Bankers  Trust  took  all  appropriate 
actions  necessary  to  safeguard  the 
interests  of  the  Funds,  and  the  employee 
benefit  plans  invested  in  the  Funds,  in 
connection  with  the  transactions;  and 

(f)  The  Funds  received  a  reasonable 
rate  of  return  diu-ing  the  period  of  time 
that  the  Funds  held  the  Notes. 
EFFECTIVE  DATE:  The  proposed 
exemption,  if  granted,  will  be  effective 
as  of  October  28, 1994. 

Summary  of  Facts  and  Representations 

1.  Bankers  Trust,  a  New  York  banking 
corporation,  is  a  leading  commercial 
bank  which  provides  a  wide  range  of 
banking,  fiduciary,  recordkeeping, 
custodial  and  investment  services  to 
corporations,  institutions,  governments, 
employee  benefit  plans,  governmental 
retirement  plans  and  private  investors 
worldwide.  Bankers  Trust  is  wholly 
owned  by  BTNY,  which  is  a  bank 
holding  company  established  in  1965 
under  the  laws  of  the  State  of  New  York. 
As  of  December  31.  1993,  BTNY  and  its 
affiliates  had  consolidated  assets  in 
excess  of  $92  bilUon  and  capital  of 
approximately  $4.5  bilhon. 

2.  Bankers  Trust  is  one  of  the  largest 
providers  of  trust  and  other  services  to 
employee  benefit  plans.  Many  of  these 
plans  also  engage  BTNY  or  an  affihate 
to  provide  investment  advice  or  to  be 
the  plan's  investment  manager,  within 
the  meaning  of  the  Act.  Bankers  Trust 
maintains  more  than  80  collective 
investment  funds  for  employee  benefit 
plan  investment. 

3.  The  Funds  are  the  Bankers  Trust 
Pyramid  Aggressive  Cash  Fund  (the  BT 
Aggressive  STIF).  the  Bankers  Trust 
Pyramid  Cash  Plus  Fund  (the  BT  Cash 
Plus  Fund),  and  the  Bankers  Trust 


Pyramid  Super  Cash  Fund  (the  BT 
Super  Gash  Fund). 

These  three  Funds  are  actively 
managed,  market  valued  money  market 
vehicles  which  endeavor  to  provide  a 
rate  of  return  in  excess  of  traditional  par 
valued  short-term  money  market  funds 
by  extending  ehgible  matiuities. 
modifying  credit  restrictions,  and  taking 
advantage  of  trading  opportunities  in 
the  money  markets.  The  apphcant 
represents  that  there  are  certain 
differences  in  the  investment  strategies 
used  by  each  Fiuid,  including  the 
duration  of  average  maturities  and.  in 
the  case  of  the  BT  Aggressive  STIF.  the 
permitted  use  of  equities  and  equity 
equivalents.  Bankers  Trust  states  that 
the  Notes  were  permissible  investments 
under  the  investment  guidelines  for 
each  Fimd  and  initially  paid  above 
market  returns.  However,  unexpected 
increases  in  interest  rates  diuing  1994 
adversely  affected  the  market  value  of 
the  Notes.  Therefore,  the  Fimds  sold  the 
Notes  to  BTNY  on  October  28,  1994,  for 
an  amount  equal  to  the  par  value  of  the 
Notes  owned  by  each  Fund.  The  Funds 
had  purchased  the  Notes  for  an  amount 
which  equalled  the  par  value  of  the 
Notes,  except  for  Note  #2  which  was 
purchased  at  a  shght  discoimt  (see 
Paragaph  5  below). 

4.  The  Notes  consisted  of  U.S. 
Government  Constant  Matiuity  Treasury 
(CMT)  Notes  issued  by  various  U.S. 
Government  agencies,  and  Index 
Amortizing  Notes  (LANs)  issued  by 
various  private  sector  corporations  (as 
described  in  Paragraph  5  below).  All  of 
the  issuers  were  parties  unrelated  to  the 
Funds  and  employee  benefit  plans 
invested  in  the  Funds  (the  Plans)  as  well 
as  BTNY  or  any  affihate.  In  addition,  the 
Notes  were  purchased  by  the  Funds 
from  broker-dealers  that  were 
independent  of  the  Funds,  the  Plans, 
BTNY  and  its  affihates. 

The  GMT  Notes  were  debt 
instnunents  which  initially  paid  a 
premi'un  rate  of  interest  monthly  based 
on  changes  in  a  specified  index,  such  as 
the  London  Interbank  Offered  Rate 
(LIBOR),  the  U.S.  Treasury  Bill  Rate  or 
the  U.S.  Federal  Reserve's  Cost  of  Fimds 
Index  (COFI).  However,  under  the  terms 
of  GMT  Notes  at  the  time  of  issuance, 
the  formula  for  interest  rate  payments, 
and  the  index  upon  which  such 
payments  were  based,  was  scheduled  to 
change  on  a  specified  future  date  to  a 
different  formula  based  on  the  U.S. 
Treasury  GMT  Rate.  Bankers  Trust  states 
that  the  formulas  for  the  interest  rate 
payments  made  the  market  value  of 
GMT  Notes  particularly  sensitive  to 
certain  changes  in  the  U.S.  Treasury 
CMT  Rate.  In  this  regard.  Bankers  'Trust 
represents  that  the  CMT  Notes  paid  a 
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rate  of  return  that  was  higher  than  the 
existing  rates  for  U.S.  Treasury 
securities  of  comparable  maturity  as 
long  as  the  yield  curve  for  such 
securities  was  "steep" — with  interest 
rates  falling  based  on  the  specified 
index.  However,  Bankers  Trust  states 
that  once  the  yield  curve  became  "flat" 
(i.e.  with  short-term  interest  rates  rising 
faster  than  long-term  interest  rates)  or 
"climbed"  (i.e.  with  a  general  rise  in 
both  short-term  and  long-term  rates),  the 
relative  yield  on  the  CMT  Notes  fell  and 
their  market  value  was  below  par. 

The  lANs  were  debt  instruments 
which  initially  paid  a  premium  rate  of 
interest  monthly  based  on  LIBOR, 
pursuant  to  certain  formulas  used  to 
calculate  such  rates  at  various  specified 
times.  However,  the  lANs  risked  a 
maturity  extension  if  short-term  interest 
rates,  as  measured  by  LIBOR,  rose  above 
a  certain  level.  Under  such 
circumstances,  once  the  maturity  on  the 
lANs  was  extended,  the  lANs  would 
stop  paying  interest  and  the  outstanding 
principal  balance  would  be  paid  down 
over  the  remaining  term  pursuant  to 
certain  specified  schedules. 

5.  The  terms  of  the  Notes,  and  the 
circumstances  relating  to  their  yield  as 
investments  for  the  Funds,  are  described 
as  follows: 

Note  #1  was  a  five-year  CMT  note 
issued  by  the  Federal  National  Mortgage 
Association  (FNMA  or  "Fannie  Mae"), 
which  was  purchased  by  the  Funds  on 
February  15,  1994  from  McDonald  & 
Company  for  $95  million,  with  final 
maturity  on  March  2, 1999.  Note  #1  paid 
interest  monthly  at  a  rate  equal  to  one- 
month  LIBOR  plus  20  basis  points  for 
the  first  and  second  years,  .65  times  the 
two-year  CMT  rate  plus  129  basis  points 
for  the  third  through  fifth  years.  At  the 
time  of  the  sale  of  Note  #1  by  the  Funds 
to  BTNY,  the  note  was  paying  a  coupon 
of  LIBOR  plus  20  basis  points.  Bankers 
Trust  states  that  at  the  time  of  sale,  the 
forward  curve  (i.e.  a  measurement  of 
future  interest  rates  based  on  yields  for 
U.S.  Treasury  securities  of  comparable 
duration)  suggested  that  the 
performance  of  Note  #1  would  be 
significantly  impaired  once  the  LIBOR- 
based  coupon  payment  period  ended. 
According  to  the  forward  curve 
determined  by  3rinkers  Trust  on  October 
28,  19<14,  the  comparable  investment 
rate  for  u'le  time  horizon  of  February  15, 
1996  through  March  15. 1999  was 
7.55%.  Bankers  Trust  represents  that 
Note  #1  would  havti  had  a  market  value 
greater  than  par  if  the  "time  weighted 
average"  of  the  expected  coupons  had 
been  greater  than  or  equal  to  7.55%. 
However,  at  the  time  of  sale.  Bankers 
"^^rust  did  not  expect  that  the  coupons  to 
be  received  on  Note  #1  would  be  greater 


than  the  comparable  investment  rate  for 
the  duration  of  Note  #1.  Therefore, 
Bankers  Trust  determined  that  it  was 
appropriate  to  sell  the  security. 

Note  #2  was  a  three-year  CMT  note 
issued  by  the  Federal  Home  Loan  Bank 
(FHLB),  which  was  purchased  by  the  BT 
Cash  Plus  Fund  on  October  27.  1993 
from  McDonald  &  Company  for 
$26,831,250,  with  a  final  maturity  on 
November  12,  1996.  The  par  value  of 
Note  #2  was  $27  million.  Thus,  the  BT 
Cash  Plus  Fund  purchased  Note  #2  at  a 
discounted  price.  Note  #2  paid  interest 
quarterly  at  a  rate  equal  to  the  three- 
month  U.S.  Treasury  Bill  Rate  plus  25 
basis  points  for  the  first  year  and  .4 
times  the  two-year  CMT  rate  plus  205 
basis  points  for  the  second  and  third 
years.  At  the  time  of  the  sale  of  Note  #2 
by  the  BT  Gash  Plus  Fund  to  BTNY,  the 
period  for  the  note  to  pay  the  three- 
month  U.S.  Treasury  Bill  Rate  plus  25 
basis  points  had  ended.  Bankers  Trust 
states  that  once  this  payment  period 
ended,  the  forward  curve  suggested  that 
the  performance  of  Note  #2  would  be 
significantly  impaired.  According  to  the 
forward  curve  determined  by  Bankers 
Trust  on  October  28, 1994,  since  the 
remaining  life  of  Note  #2  was  two  years, 
the  comparable  investment  rate  was 
equal  to  the  then  current  two-year  CMT 
rate  which  was  6.82%.  Bankers  Trust 
represents  that  Note  #2  would  have  had 
a  market  value  greater  than  par  if  the 
"time  weighted  average"  of  the  expected 
coupons  had  been  greater  than  6.82%. 
However,  at  the  time  of  sale,  Bankers 
Trust  did  not  expect  that  the  coupons  to 
be  received  on  Note  #2  would  be  greater 
than  the  comparable  investment  rate  for 
the  duration  of  Note  #2.  Therefore, 
Bankers  Trust  determined  that  it  was 
appropriate  to  sell  the  security. 

Note  #3  was  a  five-year  CMT  note 
issued  by  Fannie  Mae,  which  was 
purchased  by  the  BT  Cash  Plus  Fund  on 
February  7,  1994  from  McDonald  & 
Company  for  $95  million,  with  final 
maturity  on  February  17,  1999.  Note  #3 
paid  interest  monthly  at  a  rate  equal  to 
the  COFI  rate  plus  10  basis  points  for 
the  first  and  second  years,  .4  times  the 
two-year  CMT  rate  plus  245  basis  points 
for  the  third  through  fifth  years.  At  the 
time  of  the  sale  of  Note  #3  by  the  BT 
Cash  Plus  Fund  to  BTNY,  the  note  was 
paying  the  COFI  rate  plus  10  basis 
points.  However,  Bankers  Trust  states 
that  once  this  COFI-based  coupon 
payment  ended,  the  forward  curve 
suggested  that  the  performance  of  the 
note  would  be  significantly  impaired. 
According  to  the  forward  cur\e 
determined  by  Bankers  Trust  on  October 
28. 1994,  the  comparable  investment 
rate  for  the  period  February  17.  1996  to 
February  1.  1999  was  7.53%.  Bankers 


Trust  represents  that  Note  #3  would 
have  had  a  market  value  greater  than  par 
if  the  "time  weighted  average"  of  the 
expected  coupons  had  been  greater  than 
7.53%.  At  the  time  of  sale.  Bankers 
Trust  did  not  expect  that  the  coupons  to 
be  received  on  Note  #3  would  be  greater 
than  the  comparable  investment  rate  for 
the  duration  of  Note  #3.  Therefore, 
Bankers  Trust  determined  that  it  was 
appropriate  to  sell  the  security. 

Note  #4  was  a  five-year  CMT  note 
issued  by  the  Federal  Home  Loan 
Mortgage  Corporation  (FHLMC  or 
"Freddie  Mac"),  which  was  purchased 
by  the  BT  Cash  Plus  Fund  and  the  BT 
Super  Cash  Fund  on  February  16,  1994 
from  Nikko  Securities  for  $71  million, 
with  final  maturity  on  March  2, 1999. 
Note  #4  paid  interest  monthly  at  a  rate 
equal  to  .5  times  the  two-year  CMT  rate 
plus  209  basis  points.  According  to  the 
forward  curve  determined  by  Bankers 
Trust  on  October  28, 1994,  the 
comparable  investment  rate  for  the 
period  October  28.  1994  through  March 
2, 1999  was  7.4%.  Bankers  Trust 
represents  that  Note  #4  would  have  had 
a  market  value  greater  than  par  if  the 
"time  weighted  average"  of  the  expected 
coupons  had  been  greater  than  7.4%. 
However,  at  the  time  of  sale,  Bankers 
Trust  did  not  expect  that  the  coupons  to 
be  received  on  Note  #4  would  be  greater 
than  the  comparable  investment  rate  for 
the  duration  of  Note  #4.  Therefore, 
Bankers  Trust  determined  that  it  was 
appropriate  to  sell  the  security. 

Note  #5  was  a  three-year  CMT  note 
issued  by  the  Student  Loan  Marketing 
Association  (SLMA  or  "Sallie  Mae"), 
which  was  purchased  on  February  10, 
1994  ft^m  Nikko  Securities  for  $95 
million,  with  final  maturity  on  February 
24,  1997.  Note  #5  paid  interest  monthly 
at  a  rate  equal  to  one-month  LIBOR  plus 
20  basis  points  for  the  first  year  and  .65 
times  the  two-year  CMT  rate  plus  75 
basis  points  for  the  second  and  third 
years.  At  the  time  of  the  sale  of  Note  #5 
by  the  Funds  to  BTNY,  the  note  was 
paying  LIBOR  plus  20  basis  points. 
However,  Bankers  Trust  states  that  once 
this  LIBOR-based  coupon  payment 
ended,  the  forward  curve  suggested  that 
the  performance  of  the  note  would  be 
significantly  impaired.  According  to  the 
forward  curve  determined  by  Bankers 
Trust  on  October  28. 1994,  the 
comparable  investment  rate  was  equal 
to  the  then  current  two-year  CMT  rate 
which  was  6.82%.  Bankers  Trust 
represents  that  Note  #5  would  have  had 
a  market  value  greater  than  par  if  the 
"time  weighted  average"  of  the  expected 
coupons  had  been  greater  than  6.82%. 
At  the  time  of  sale.  Bankers  Trust  did 
not  expect  that  the  coupons  to  be 
received  on  Note  #5  would  be  greater 
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than  the  comparable  investment  rate  for 
the  duration  of  Note  #5.  Therefore, 
Bankers  Trust  determined  that  it  was 
appropriate  to  sell  the  security. 

Note  #6  was  an  IAN  issued  "by 
Rabobank.  which  was  pimJiased  by  the 
Funds  on  November  9. 1993  from 
Lehman  Brothers  for  $14  million,  with 
initial  maturity  on  November  17, 1994. 
Note  #6  paid  interest  quarterly  at  a  rate 
equal  to  three-month  LIBOR  plus  50 
basis  points  until  November  17, 1994 
and  paid  4.33%  thereafter.  Bankers 
Trust  states  that  Note  #6  was  subject  to 
the  risk  of  a  maturity  extension  if  short- 
term  rates  rose  above  a  certain  level  on 
a  specified  date.  Under  the  terms  of 
Note  #6,  if  three-month  LIBOR  was  less 
than  4.9%  on  November  15,  1994,  the 
note  would  mature  and  the  principal 
would  be  repaid  in  full  on  November 
17,  1994.  However,  if  three-month 
LIBOR  was  above  4.9%  on  November 
15,  1994,  the  term  of  Note  #6  would  be 
extended  for  three  years  with  a  fixed 
coupon  rate  of  4.33%  and  principal 
would  be  repaid  according  to  a  pre-set 
amortization  schedule.  On  October  28, 
1994.  three-month  LIBOR  was  5.69%, 
approximately  79  basis  points  above 
Note  #6's  trigger  rate  of  4.9%.  Thus,  it 
appeared  highly  probable  that  the  note's 
maturity  would  be  extended  until 
November  1997.  Bankers  Trust 
considered  the  fixed  coupon  rate  of 
4.33%  on  Note  #6  to  be  significantly 
below  the  comparable  investment  rate 
for  the  duration  of  the  note,  which  was 
calculated  to  be  7.14%.  Therefore, 
Bankers  Trust  determined  that  the 
security  should  be  sold. 

Note  #7  was  an  IAN  issued  by 
Prudential  Funding,  which  was 
purchased  by  the  Funds  on  September 
24,  1993  from  Lehman  Brothers  for  $34 
miUion.  with  initial  matiirity  on  October 
18. 1994.  Note  #7  paid  interest  quarterly 


at  a  fixed  rate  of  4.75%  until  October  18. 
1994.  Like  Note  #6  described  above. 
Bankers  Trust  states  that  Note  #7  was 
subject  to  the  risk  of  a  maturity 
extension  if  short-term  rates  rose  above 
a  certain  level  on  a  specified  date. 
Under  the  terms  of  Note  #7,  if  three- 
month  LIBOR  was  above  5.04%  on 
October  16, 1994.  the  maturity  of  the 
note  extended  for  three  years  at  a  0% 
coupon  rate  with  quarterly  pwyments  of 
principal  in  amounts  based  on  a  pre-set 
amortization  schedule.  If  three-month 
LIBOR  was  below  5.04%  on  October  16. 
1994,  Note  #7  would  mature  in  full  on 
that  date.  However,  Bankers  Trust  states 
that  three-month  LIBOR  was  above 
5.04%  on  October  16,  1994.  At  the  time 
of  sale.  Note  #7  was  scheduled  to  pay 
a  0%  coupon  and  its  maturity  had  been 
extended.  Thus,  Bankers  Trust 
determined  that  the  security  should  be 
sold. 

Note  #8  was  an  IAN  issued  by  E.I.  du 
Pont,  which  was  purchased  by  the  BT 
Super  Cash  Fund  on  September  24, 
1993  from  Morgan  Stanley  for  $1.3 
million,  with  initial  maturity  on  October 
14, 1994.  Note  #8  paid  interest  quarterly 
at  a  fixed  rate  of  4.75%.  Like  Note  #7 
described  above.  Bankers  Trust  states 
that  Note  #8  was  subject  to  the  risk  of 
a  maturity  extension  if  short-term  rates 
rose  above  a  certain  level  on  a  specified 
date.  Under  the  terms  of  Note  #8,  if 
three-month  LIBOR  was  above  5.04%  on 
October  12, 1994.  the  maturity  of  the 
note  extended  for  three  years  at  a  0% 
coupon  rate  with  quarterly  payments  of 
principal  in  amounts  based  on  a  pre-set 
amortization  schedule.  If  three-month 
LIBOR  was  below  5.04%  on  October  12, 
1994,  Note  *8  would  mature  in  full  on 
October  14, 1994.  Since  three-month 
LIBOR  was  above  5.04%  on  October  12, 
1994,  the  maturity  of  Note  #8  extended 


for  three  years  paying  a  0%  coupon. 
Thus,  Bankers  Trust  determined  that  the 
security  should  be  sold. 

6.  Bankers  Trust  had  the  Funds  sell 
their  respective  interests  in  the  Notes  to 
BTNY  on  October  28. 1994.  for  the  par 
value  of  the  Notes,  which  in  each  case 
was  greater  than  the  fair  market  value  of 
the  Notes  owned  by  the  Fund  (see  table 
below).  At  the  time  of  the  transaction, 
the  par  value  of  the  Notes  was  equal  in 
each  case  to  the  outstanding  principal 
balance  of  the  Notes  because  no 
principal  payments  had  been  made  on 
any  of  the  Notes  (see  charts  in  Paragraph 
7  below).  In  addition.  Bankers  Trust 
states  that  the  par  value  of  the  Notes 
was  either  greater  than  or  equal  to  the 
initial  purchase  price  paid  by  the  Fxmd 
for  its  interest  in  the  Notes. 

Bankers  Trust  obtained  bids  from 
independent  broker-dealers  to  establish 
the  fair  market  value  of  the  Notes  at  the 
time  of  the  transaction.  The  most  recent 
bids  obtained  by  Bankers  Trust  prior  to 
the  sale  of  the  Notes  were  as  of  October 
21. 1994.  Bankers  Trust  states  that  bids 
for  the  Notes  obtained  on  October  31, 
1994  showed  no  significant  change  had 
occurred  over  the  ten-day  period, 
thereby  confirming  that  the  fair  market 
value  of  the  Notes  was  significantly  less 
than  the  par  value  of  the  Notes  on  the 
transaction  date  of  October  28, 1994. 
Bankers  Trust  represents  that  on  both 
October  21,  1994  and  October  31,  1994, 
the  bids  for  Note  #1  through  Note  #5 
were  quoted  by  Nikko  Securities,  for 
Note  *6  and  Note  #7  by  Lehman 
Brothers,  and  for  Note  #8  by  Morgan 
Stanley.  The  bids  for  the  Notes  were 
quoted  by  the  broker-dealers  as  a 
percentage  of  the  outstanding  principal 
balance  of  each  Note.  These  bids,  in 
comparison  with  the  par  value  of  the 
Notes,  were  as  follows: 


Note 

Pricequoted      ■ 

Price  received  (par 

10/21/94 

10/31/94 

value) 

f  1 

"96.06 
96.10 
91.15 
94.08 
96.00 
90.29 
79.25 
80.38 

96.00 
96.05 
91.08 
94.00 
95.27 
90.25 
80.21 
80.50 

100  ($95,000,000) 

#2 

#3 

#4 

#5 

f6 „ 



100  (27.000,000) 
100  (95,000,000) 
100(71.000,000) 
100  (95.000,000) 
100(14,000,000) 

#7       

100  (34,000,000) 

•8 

100(1,300,000) 

••  Bar^cers  Trust  states  ttiat  the  prices  quoted  are  per  $100  of  principal.  To  determir»  the  total  price  quoted,  the  face  value  of  each  Note  is 
multiplied  by  ttie  quote,  expressed  as  a  percerrtage  of  100.  Thus,  for  example,  since  tt>e  par  value  of  Note  #1  is  $95,000,000,  the  quoted  price 
on  October  21.  1994  would  have  been  $91,257,000  since  $95,000,000  x  .9606  »  $91,257,000. 
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In  addition.  Ehiff  &  Phelps  Capital 
Miu-kets  Co.  (D&P)  in  Chicago,  Illinois, 
provided  an  opinion  letter  to  Bankers 
Trust  on  October  27, 1994,  which  stated 
that  the  fair  market  value  of  each  Note 
was  less  than  its  par  value  at  that  time. 
In  providing  this  opinion,  D&P  used  a 
valuation  methodology  which  was 
based  on  a  predicted  stream  of  cash 
flows  for  each  Note,  discounted  at  a  rate 
that  reflected  each  Note's  credit  risk  and 
average  Ufe.  D&P  estabUshed  the 


predicted  stream  of  cash  flows  based  on 
impUed  forward  interest  rates  for  each 
Note  adjusted  according  to  the  terms  of 
the  Note.  In  doing  this  analysis,  D&P 
states  that  it  attempted  to  apply 
conservative  assumptions  whenever 
possible  such  that  the  analysis  would 
tend  to  overvalue  rather  than 
undervalue  the  Notes.  Bankers  Trust 
states  that  D&P's  opinion  letter  helped 
confirm  that  the  market  value  of  the 
Notes  was  less  than  par  at  the  time  of 


sale  because  D&P's  conclusions  were 
consistent  with  the  bid  quotations 
received  by  Bankers  Trust  for  each  Note 
as  well  as  Bankers  Trust's  own  analysis 
of  the  Notes. 

7.  The  Funds'  holdings  regarding  each 
Note,  including  the  percentage  of  the 
Fimd  that  the  Note  represented  and  the 
interest  earnings  on  the  Note  as  of 
October  28, 1994,  are  shown  on  the 
tables  below:  '^ 


BT  AGGRESSIVE  STIF 

Note 

Purchase 
price/basis 

Outstanding 
balance 

Approx.  %  of 
fund 

Interest 
earnings 

#1  

#2 

ffO    •■■>■■*«■■•••■ 

#4  „.. 

" •'• — 

=::::::::::= 

$10,000,000 

0 

0 

0 

5,000,000 

2,500,000 

3.000,000 

0 

$10,000,000 

0 

0 

0 

5,000,000 

2,50a,000 

3.000.000 

0 

19.95 

o.ra 

0.00 
0.00 
9.97 
4.99 
5.98 
0.00 

$295,965 
0 
0 

0 

#5 

*6 

"• 



120.617 

162,556 

146.458 

0 

#7 

#8 

^ " 

20,500.000 

20,500,000 

40.89 

725,596 

BT  Cash  Plus  Fund 

Note 

Purchase 

Outstanding 

Approx.  %  of 

Interest 

pnce/basis 

balance 

fund 

earnings 

#1  

...... .■......■....•......•...•••.«»•••••.....■.....•■...••.»••...•■..■... ........ 

$70,000,000 

$70,000,000 

5.44 

$2,071,758 

#2  ....„ 

26,831.250 

27,000,000 

2.08 

383.229 

#3 _ 



95,000,000 

95,000.000 

7.38 

2.572.424 

#4 

»M»..  ..••.*. —..... 

55,000,000 

55,000,000 

4.27 

1.803,636 

#5 

» .» „ 

70,000,000 

70,000.000 

5.44 

1,688,635 

•6 

...» » .» » »......M 

5,500.000 

5,500,000 

0.43 

939,705 

#7 

„......„.,..„ „......» 

26.000.000 

26,000,000 

2J02 

960,555 

#8 

0 

0 

0.00 

0 

348,331.250 

348,500,000 

27.06 

10,419,942 

BT  Super  Cash  Fund 

Note 

Purchase 
price/tMsis 

Outstanding 
balance 

Approx.  %  of 
fund 

Interest 
earnings 

#1 ;. .: „ „ 

#2 

$15,000,000 
0 
0 

16,000,000 

20,000,000 

6,000,000 

5.000,000 

1,300,000 

$15,000,000 
0 
0 

16,000,000 

20,000,000 

6,000.000 

5,000.000 

1.300.000 

5.32 
0.00 
0.00 
5.67 
7.09 
2.13 
1.77 
0.46 

$295,376 
0 

#3 

0 

#4 „ _ „ 

#5 

#6 

#7 „ 

524,694 
482,467 
369328 
244,097 
46,313 

#8 

63,300,000 

63.300.000 

22.43 

1,962.775 

Bankers  Trust  represents  that  the 
Notes  paid  the  Funds  a  reasonable  rate 
of  interest  during  the  period  of  time  that 
the  Funds  held  the  Notes.  For  example. 
Bankers  Trust  states  that  the  annualized 
rate  of  interest  for  each  Note  at  the  time 


"With  respect  to  the  Tigures  shown  for  each  Note 
in  the  tables,  if  a  Fund  did  not  own  an  interest  in 
the  particular  Note  a  zero  dollar  amount  is  shown. 


of  the  transaction  was  as  follows:  (i) 
5.2%  for  Note  #1;  (ii)  5.34%  for  Note  #2; 
(iii)  4.05%  for  Note  #3;  (iv)  5.39%  for 
Note  #4;  (v)  5.26%  for  Note  #5;  (vi) 
5.44%  for  Note  #6;  (vii)  4.75%  for  Note 
#7;  and  (viii)  4.75%  for  Note  #8. 


8.  Bankers  Trust,  as  trustee  of  the 
Funds,  believed  that  the  sale  of  the 
Notes  to  BTNY  was  iathe  best  interests 
of  each  Fund,  and  the  employee  benefit 
plans  invested  in  the  Fund,  at  the  time 
of  the  transaction.  Bankers  Trust  states 


31512 


Federal  Register  /  Vol.  60,  No.  115  /  Thursday,  June  15,  1995  /  Notices 


that  any  sale  of  the  Notes  on  the  open 
market  would  have  produced  significant 
losses  for  the  Funds  and  for  the 
individual  employee  benefit  plan 
investors  involved." 

9.  Bankers  Trust  represents  that  it 
took  all  appropriate  actions  necessary  to 
safeguard  the  interests  of  the  Funds,  and 
the  employee  benefit  plans  invested 
therein,  in  connection  with  the 
transactions.  Bankers  Trust  ensured  that 
each  Fund  received  the  appropriate 
amount  of  oash  from  BTNY  in  exchange 
for  such  Fund's  interests  in  the  Notes  at 
the  time  of  the  transactions.  Bankers 
Trust  reviewed  the  latest  information 
regarding  the  fair  market  value  of  the 
Notes,  based  on  bid  quotations  received 
from  independent  broker-dealers. 
Bankers  Trust  also  ensured  that  the 
Funds  did  not  pay  any  commissions  or 
other  expenses  for  the  sale  of  the  Notes 
to  BTNY. 

10.  In  summary,  the  applicant 
represents  that  the  transactions  satisfied 
the  statutory  criteria  of  section  408(a)  of 
the  Act  and  section  4975  of  the  Code 
because:  (a)  Each  sale  of  the  Notes  by 
the  Funds  was  a  one-time  transaction 
for  cash;  (b)  each  Fund  received  an 
amount  which  was  equal  to  the  greater' 
of  either  (i)  the  par  value  of  the  Notes 


"The  Department  is  expressing  no  opinion  in 
this  proposed  exemption  regarding  whether  the 
acquisition  and  holding  of  the  Notes  by  the  Funds 
violated  any  of  the  fiduciary  responsibility 
provisions  of  Part  4  of  Title  I  of  the  Act. 

The  Department  notes  that  saction  404(a)  of  the  . 
Act  requires,  amon^  other  things,  that  a  fiduciary 
of  a  plan  act  prudently,  solely  in  the  intaivst  of  the 
plan's  participants  and  beneficiaries,  and  for  the 
exclusive  purpose  of  providing  benefits  to 
participants  and  beneficiaries  when  making 
investment  decisions  on  behalf  of  a  plan.  Saction 
404(a)  of  the  Act  also  states  that  a  plan  fiduciary 
should  diversify  the  investments  of  a  plan  so  as  to 
minimize  the  risk  of  large  losses,  unl^u  under  the 
circiunstances  it  is  clearly  prudent  not  to  do  so. 

In  this  regard,  the  Department  is  not  providing 
any  opinion  as  to  whether  a  particular  category  of 
Investments  or  investment  strategy  would  be 
considatvd  prudent  or  in  the  best  interests  of  a  plan 
as  required  by  section  404  of  the  Act.  The 
determination  of  the  prudence  of  a  particular 
investment  or  investment  course  of  action  must  be 
made  by  a  plan  fiduciary  afler  appropriate 
consideration  to  those  facts  and  circumstances  that, 
given  the  scope  of  such  fiduciary's  investment 
duties,  the  fiduciary  knows  or  should  know  are 
relevant  to  the  particular  investment  or  investment 
course  of  action  involved,  including  a  plan's 
potential  exposuiB  to  losses  and  the  role  the 
investment  or  investment  course  of  action  plays  in 
that  portion  of  the  plan's  portfolio  with  respect  to 
which  the  fiduciary  has  investment  duties  (see  29 
CFR  2550.404a-l).  The  Department  also  notes  that 
in  order  to  act  prudently  in  making  investment 
decisions,  a  plan  fiduciary  must  consider,  among 
other  factors,  the  availability,  risks  and  potential 
return  of  alternative  investments  for  the  plan.  Thus, 
a  particular  investment  by  a  plan,  which  is  selected 
in  preference  to  other  alternative  investments, 
would  generally  not  be  prudent  if  such  investment 
involves  a  greater  risk  to  the  security  of  a  plan's 
assets  than  other  comparable  investments  offering 
a  similar  return  or  result. 


owned  by  the  Fund  at  the  time  of  sale, 
(ii)  the  purchase  price  paid  by  the  Fund 
for  its  interest  in  each  of  the  Notes,.or 
(iii)  the  fair  market  value  of  the  Notes 
owned  by  the  Fund  as  determined'by 
bid  quotations  for  the  Notes  obtained  by 
Bankers  Trust  from  independent  broker- 
dealers  at  the  time  of  sale;  (c)  the  Funde 
did  not  pay  any  commissions  or  other 
expenses  with  respect  to  the  sale;  id) 
Bankers  Trust,  as  trustee  of  the  Funds, 
determined  that  the  sale  of  the  tJotes 
was  in  the  best  interests  of  each  Fimd, 
and  the  employee  benefit  plans  invested 
in  the  Fund,  at  the  time  of  the 
transaction;  (e)  Bankers  Trust  took  all 
appropriate  actions  necessary  to 
safeguard  the  interests  of  the  Funds  in 
coimection  with  the  transactions;  and  (f) 
the  Funds  received  a  reasonable  rate  of 
return  during  the  period  of  Ume  that  the 
Fimds  held  the  Notes. 

Notice  to  Interested  Peraona 

The  applicant  states  that  notice  of  the 
proposed  exemption  shall  be  made  by 
first  class  mail  to  the  appropriate  Plan 
fiduciaries  for  each  employee  benefit 
plan  participating  in  the  Funds  at  the 
time  of  the  transaotions.  Notice  to  the 
plan  fiduciaries,  shall  be  made  within    -  - 
fifteen  (15)  days  following  the 
publication  of  the  proposed  exemption 
in  the  Federal  Register.  This  notice 
shall  include  a  copy  of  the  notice  of 
proposed  exemption  as  published  in  the 
Federal  Register  and  a  supplemental 
statement  (see  29  CFR  2570.43(b)(2)) 
which  informs  interested  persons  of 
their  right  to  comment  on  and/or 
request  a  hearing  with  respect  to  the 
proposed  exemption,  dkimments  and 
requests  for  a  public  hearing  are  due 
within  forty-five  (45)  days  following  the 
publication  of  the  proposed  exemption 
in  the  FederalJLe^ster. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
E.F.  Williams  of  the  Department, 
telephone  (202)  219-8194.  (This  is  not 
a  toll-free  number.) 

General  Electric  Pension  Trust  (the 
Trust)  Located  in  Fairfieid, 
Connecticut;  Proposed  Exemption 

[Application  No.  D-09880J 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  Part  2570,  Subpart  B  (55 
FR  32836,  32847.  August  10,  1990).  If 
the  exemption  is  granted,  the 
restrictions  of  sections  406(a),  406(b)(1) 
and  406(b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)  (A)  through  (E)  of 


the  Code,  shall  not  apply  effective 
August  3, 1994,  to  the  past  and 
continued  lease  (the  Lease)  by  the  Trust 
of  office  space  in  a  commercial  office 
building  located  at  201  Mission  Street  in 
San  Francisco,  California  (the  Property), 
to  GE  Capital  Aviation  Services,  Inc.  (GE 
Aviation),  a  party  in  interest  with 
respect  to  employee  benefit  plans 
participating  in  the  Trust,  provided  the 
following  conditions  are  met: 

(a)  All  terras  and  conditions  of  the 
Lease  are  at  least  as  favorable  to  the 
Trust  as  those  which  the  Trust  could 
have  obtained  in  an  arm's-length 
transaction  with  an  unrelated  party  at 
the  time  the  Lease  was  executed; 

(b)  The  rent  paid  by  GE  Aviation  to 
the  Trust  under  the  Lease  is  not  less 
than  the  fair  market  rental  value  of  the' 
office  space,  as  established  by  an. 
indep«ident  qualified  real  estate 
appraiser; 

(c)  David  P.  Rhoades  (Mr.  Rhoades), 
acting  as  a  qualified,  independent 
fiduciary  for  the  Trust  reviewed  all 
terms  and  conditions  of  the  Lease  prior 
to  the  transaction,  as  well  as  any 
subsequent  modifications  to  the  Lease, 
and  determined  that  such  terms  and 
conditions  would  be  in  the  best  interests 
of  the  Trust  at  the  time  of  the 
transaction;  and 

(d)  Mr.  Rhoades  represents  the 
interests  of  the  Trust  for  all  purposes 
under  the  Lease  as  a  qualified, 
independent  fiduciary  for  the  Trust, 
monitors  the  performance  of  the  parties 
under  the  terms  and  conditions  of  the 
Lease  and  the  exemption,  and  takes 
whatever  action  is  necessary  to 
safeguard  the  interests  of  the  Trust 
throughout  the  duration  of  the  Lease. 
EFFECTIVE  DATE:  This  proposed 
exemption,  if  granted,  will  be  effective 
for  the  period  firom  August  3, 1994,  imtil 
the  scheduled  termination  date  of  the 
Lease  (i.e.  September  16, 1999)  or,  if 
earlier,  the  date  the  Lease  is  actually 
terminated  by  the  parties. 

Summary  of  Facts  and  Representations 

1.  The  Trust  holds  assets  of  the 
General  Electric  Company  Pension  Plan 
(the  GE  Pension  Plan),  the  Knolls 
Atomic  Laboratories  Pension  Plan.  ERC 
Retirement  Plan,  GE  Components 
Pension  Plan  For  Puerto  Rico,  and 
Neutron  Devices  Department  Pension 
Plan  (collectively,  the  Plans).  The  Plans 
are  all  defined  benefit  plans  that  cover 
employees  of  General  Electric  Company 
(GE)  and  various  GE  subsidiaries.  There 
are  a  total  of  over  488,000  participants 
and  beneficiaries  tmder  the  Plans.  As  of 
December  31. 1993,  the  Trust  held 
approximately  $27.3  billion  in  assets. 

"The  trustees  of  the  Trust  are  five 
individuals  (the  Trustees)  who  are 
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officers  of  GE  and  its  subsidiaries.  The 
Trustees  are  appointed  by  the  GE 
Benefit  Plans  Investment  Committee,  an 
oversight  committee  that  determines  the 
investment  policies  of  the  Trust.  The 
Trustees  maintain  overall  responsibility 
for  investment  of  the  Trust's  assets.  The 
Trustees  have  delegated  specific 
responsibility  for  investment 
management  of  most  of  the  Trust's 
assets  to  the  General  Electric  Investment 
Corporation  (GEIC). 

GEIC.  a  Delaware  corporation  and  a 
wholly-owned  subsidiary  of  GE,  is  a 
registered  investment  adviser  under  the 
Investment  Advisers  Act  of  1940.  GEIC 
provides  investment  management 
services  to  a  variety  of  GE-affiliated 
entities.  As  of  Janueiry  1,  1994,  GEIC 
managed  approximately  $40.4  billion  in 
assets. 

2.  GE  Aviation,  a  Delaware 
corporation  formerly  known  as  the 
Polaris  Corporation,  is  a  wholly-owned 
subsidiary  of  General  Electric  Capital 
Corporation.  The  primary  business  of 
GE  Aviation  is  airplane  equipment 
leasing.  GE  Aviation's  employees  are 
participemts  in  the  GE  Pension  Plan. 

3.  The  transaction  for  which  an 
exemption  is  requested  involves  the 
leasing  of  office  space  between  the 
Trust,  as  landlord,  and  GE  Aviation,  as 
tenant,  in  the  office  building  located  at 
201  Mission  Street  in  San  Francisco. 
California  (the  Property). 

The  Property  is  a  30-story  office 
building  located  in  the  southern 
financial  district  of  San  Francisco.  The 
Property  is  part  of  a  series  of  high-rise 
buildings  developed  during  the  1980s 
on  the  fringes  of  the  city's  traditional 
financial  district.  The  ground  floor  is 
leased  to  retail  businesses  and  the  other 
floors  are  leased  as  office  space.  The 
rentable  area  of  the  Property  is 
approximately  475,675  square  feet.  The 
current  value  of  the  Property  is 
approximately  $40  million. 

Construction  of  the  Property  was 
completed  in  1981.  The  Trust  financed 
the  acquisition  of  the  Property  by  an 
unrelated  party  that  subsequently  went 
into  receivership.  The  Trust  acquired 
the  Property  by  deed  in  lieu  of 
foreclosure  in  April  1993.  The  Trust 
currently  owns  the  Property  through  a 
real  estate  title  holding  company. 
Pacific  Gateway  Realty  Corporation. 

Most  of  the  office  space  in  the 
Property  was  originally  rented  by  Bank 
of  America.  Bank  of  America 
subsequently  decided  to  relocate  and 
consolidate  its  offices,  and  vacated  one- 
half  of  the  office  space  it  occupied  in 
the  Property  in  1991.  At  that  time,  the 
vacated  area  was  leased  on  a  short-term 
basis  to  Pacific  Gas  &  Electric  (PG&E), 
which  was  making  repairs  to  its  existing 


offices  as  a  consequence  of  earthquake 
damage.  While  there  were  negotiations 
in  1993  for  PG&E  to  extend  its  existing 
lease  and  to  lease  additional  space, 
PCi&E's  board  of  directors  ultimately 
decided  against  remaining  in  the 
Property.  PG&E  intends  to  vacate  the 
Property  in  January  1996,  when  the 
repairs  to  its  original  offices  are 
expected  to  be  completed. 

Bank  of  America  vacated  the  other 
half  of  the  office  space  it  occupied  in 
the  Property  in  late  1993  upon 
completing  its  relocation.  As  a  result, 
about  34  percent  (i.e.  160,014  square 
feet)  of  the  rentable  area  in  the  Property 
was  vacant  as  of  early  1994,  compared 
to  a  general  vacancy  rate  in  San 
Francisco-area  office  buildings  of 
around  12  percent  at  that  time. 

In  the  months  after  Bank  of  America 
vacated,  the  managers  of  the  Property 
actively  searched  for  tenants,  in  an 
effort  to  lease  the  vacant  space  as 
quickly  as  possible  before  PG&E  leaves. 
As  of  June  1994,  tenants  had  been  found 
for  approximately  77,000  square  feet  of 
space,  or  about  16  percent  of  rentable 
area,  leaving  around  18  percent  of  the 
Property  vacant.  One  of  the  tenants  was 
GE  Aviation. 

4.  The  applicant  represents  that  in 
early  1994  GE  Aviation  had  its  offices  at 
Four  Embarcadero  Center  in  San 
Francisco's  main  business  district. 
However,  GE  Aviation  was  in  the 
process  of  downsizing  its  operations 
and  was  looking  for  smaller  space  in  a 
less  expensive  part  of  San  Francisco.  In 
the  course  of  its  search  for  office  space. 
GE  Aviation  contacted  Sentre  Partners 
(Sentre),  the  independent  property 
manager  retained  by  the  Trust  to 
manage  the  Property.  GE  Aviation 
decided  that  it  was  interested  in  leasing 
space  in  the  Property  and  entered  into 
negotiations  with  Sentre. 

■The  Lease  was  executed  by  GE 
Aviation  in  July  1994,  after  which  the 
documents  were  sent  to  Sentre.  The 
Lease  was  executed  by  Pacific  Gateway 
Realty  Corporation  as  landlord  on 
August  3, 1994.  following  receipt  of  the 
report  by  Mr.  Rhoades,  the  independent 
fiduciary  acting  for  the  Trust  in 
connection  with  the  subject  transaction. 
Th6  applicant  states  that  once  the  Lease 
was  signed  by  all  of  the  parties,  the 
landlord  began  making  extensive 
improvements  to  the  space  in  order  to 
accommodate  a  planned  occupancy  date 
for  GE  Aviation  of  September  1,  1994. 

5.  Under  the  Lease,  GE  Aviation  has 
leased  approximately  9,376  square  feet 
of  space  located  on  the  eastern  and 
southern  portions  of  the  27th  floor  of 
the  Property.  This  space  constitutes 
approximately  two  percent  of  the 
rentable  square  footage  in  the  Property. 


The  term  of  the  Lease  is  five  years, 
which  conunenced  on  September  16, 
1994,  the  date  that  work  on  the  premises 
was  substantially  completed.  The 
annual  rent  is  $20  per  square  foot  of 
rentable  area,  or  $187,520,  for  the  first 
three  years  of  the  Lease,  and  $21  per 
square  foot  of  rentable  area,  or  $196,896, 
for  the  fourth  and  fifth  years,  payable 
monthly.  The  Lease  requires  that  GE 
Aviation  pay  its  proportionate  share  of 
the  Trust's  real  estate  taxes  and 
expenses  relating  to  the  Property  for 
years  after  1995,  to  the  extent  these 
taxes  and  expenses  exceed  those  for 
1995  (the  "base"  year)  or  to  the  extent 
any  additional  taxes  or  expenses  are 
properly  chargeable  solely  to  GE 
Aviation  in  connection  vkrith  its 
activities  with  the  leased  space. 

Late  payments  are  subject  to  a  5%  late 
payment  charge  after  vmtten  notice  is 
given.  If  the  late  payment  becomes  an 
event  of  default,  or  in  the  event  of  any 
failure  by  GE  Aviation  to  perform  its 
obligations  under  the  Lease,  GE 
Aviation  will  be  obligated  for  interest 
charges  and  other  amounts  necessary  to 
compensate  the  Trust  for  damages 
caused  by  GE  Aviations'  failure  to 
perform. 

GE  Aviation  does  not  have  any 
options  or  rights  to  expand  or  extend 
the  Lease,  nor  has  it  received  any  period 
of  free  rent.  Any  assigiunents  or 
subleases  by  GE  Aviation  are  void 
unless  the  Trust  has  provided  prior 
written  consent  and.  if  consented  to,  are 
subject  to  additional  charges. 

6.  The  Trust  has  provided  agreed- 
upon  improvements  to  the  space  which, 
prior  to  the  Lease,  contained  only 
nominal  improvements.  The  totaJ  cost  of 
the  improvements  shall  not  exceed 
$42.50  per  rentable  square  foot 
($398,480),  v\rith  any  additional  costs  to 
be  paid  by  GE  Aviation.'*  The  Trust  is 
responsible  to  repair  any  defects  in  this 
work  of  which  it  is  notified  by  GE 
Aviation  within  one  year,  other  than 
defects  resulting  from  compUance  with 
the  sf)ecifications  provided  by  GE 
Aviation's  architect  or  engineer.  GE 
Aviation  is  responsible  at  its  expense  for 
any  additional  work  it  needs  or  desires 
that  is  not  part  of  the  agreed-upon 


"The  Department  expresses  no  opinion  in  this 
proposed  exemption  as  to  whether  the  expenses 
incurred  by  the  Trust  relating  to  the  tenant 
improvements  provided  for  GE  Aviation  would 
violate  any  provision  of  Part  4  of  Title  I  of  the  Act 
In  this  regard,  the  Department  notes  that  section 
404(a)  of  the  Act  requires,  among  other  things,  that 
plan  fiduciaries  act  prudently  and  solely  in  the 
interest  of  the  plan's  participants  and  beneficiaries 
when  making  investment  decisions  on  behalf  of  a 
plan.  In  addition,  section  404(a)  of  the  Act  requires 
that  plan  fiduciaries  act  for  the  exclusive  purpose 
of  providing  benefits  to  participants  and 
beneficiaries  and  to  defray  reasonable  expenses  of 
administering  the  plan. 
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improvements.  Any  alterations  to  be 
made  during  the  term  of  the  Lease  are 
subject  to  the  Trust's  written  consent. 
Alterations  generally  become  the 
property  of  the  Trust  and  remain  at  the 
expiration  of  the  Lease,  except  that  the 
Trust  may  require  the  alterations  to  be 
removed  at  GE  Aviation's  expense. 

7.  Mr.  Rhoades  was  retained  by  GEIC 
to  act  as  an  independent  fiduciary  for 
the  Trust  in  connection  with  the  Lease. 
Mr.  Rhoades  is  president  of  the  real 
estate  appraisal  and  consulting  firm  of 
David  P.  Rhoades  &  Associates,  Inc.,  of 
San  Francisco,  California.  Mr.  Rhoades 
represents  that  he  and  his  firm  are 
independent  of,  and  unrelated  to,  GE 
and  its  affiliates.  Mr.  Rhoades  states  that 
he  is  a  Member  of  the  Appraisal 
Institute  (MAI)  and  has  22  years 
experience  as  a  real  estate  appraiser 
dealing  with  the  valuation  and  analysis 
of  all  types  of  property,  including  urban 
office  buildings  similar  to  the  Property. 
Mr.  Rhoades  has  acknowledged  in 
writing  that  he  is  a  fiduciary  for  the 
Trust  and  that  he  understands  his 
duties,  responsibilities,  and  liabilities  as 
a  fiduciary  imder  the  Act. 

8.  Mr.  mioades  reviewed  the  Lease 
and  inspected  the  Property  prior  to  the 
transaction.  In  an  appraisal  dated  July  6, 
1994,  Mr.  Rhoades  concluded  that  the 
market  rent  for  the  space  covered  by  the 
Lease  would  be  in  the  range  of  $19.00 
to  $21.00  per  square  foot.  Thus,  Mr. 
Rhoades  determined  that  the  proposed 
average  rental  rate  under  the  Lease  of 
$20.22  per  square  foot  would  be  at  the 
upper  end  of  the  range  of  rents  for 
comparable  leases  in  the  San  Francisco 
area  and  would  not  be  less  than  the  fair 
market  rental  value  for  the  space.  Mr. 
Rhoades  states  that  the  terms  of  the 
Lease  are  comparable  to  the  terms  that 
would  have  been  negotiated  in  arm's- 
length  transactions  between  unrelated 
parties.  Mr.  Rhoades  concluded  that  the 
Lease  would  be  in  the  best  interest  of 
the  Trust  because  it  would  yield  the 
Trust  a  market  rate  of  return,  would 
avoid  additional  leasing  efforts,  and 
would  avoid  the  lost  revenue  and 
associated  costs  of  having  the  space 
remain  vacant. 

Mr.  Rhoades  represents  that  the 
tenant  improvement  allowance  for  the 
Lease  of  $42.50  per  square  foot  was 
necessary  because  of  the  unimproved 
condition  of  the  particular  space.  Mr. 
Rhoades  states  that  the  space  on  the 
27th  floor  leased  by  GE  Aviation  was 
previously  demolished  in  connection 
with  work  that  was  done  for  another 
tenant,  who  currently  occupies  part  of 
the  27th  floor  and  the  two  floors  above 
the  27th  floor.  In  this  regard,  the 
applicant  represents  that  the  27th  floor 
space  previously  was  occupied  by  Bank 


of  America,  which  had  been  a  major 
tenant  in  the  Building  fi^om  1981 
through  1991.  The  entire  27th  floor, 
when  occupied  by  the  Bank  of  America, 
was  primarily  open  space  with  movable 
partitions.  At  the  time  the  Bank  of 
America  vacated  the  27th  floor  space, 
substantial  work  on  the  space  was 
needed  to  satisfy  applicable  legal 
requirements,  such  as  current  fire  and 
safety  codes.  In  addition,  the  Bank  of 
America's  use  of  the  space  was  not 
readily  adaptable  to  a  new  tenant 
desiring  up-to-date  conventional  office 
space  and  was  functionally  obsolete. 
Consequently,  the  applicant  states  that 
it  was  cost  effective  to  demolish  the 
entire  floor  when  work  was  being  done 
for  a  new  tenant  that  would  occupy  half 
of  the  27th  floor  and  to  re-build 
sufficiently  to  meet  the  minimum 
requirements  for  the  entire  floor, 
including  the  part  that  was  not  yet  being 
leased.  As  a  result,  when  the  other  half 
of  the  floor  was  leased  to  GE  Aviation, 
it  was  in  unimproved  condition.  Thus, 
prior  to  the  Lease,  the  space  was 
effectively  "first  generation"  or 
unimproved  space  which  required 
relatively  high  outlays  for  tenant 
improvements. 

Mr.  Rhoades  states  that  the 
improvements  made  to  the  space  leased 
by  GE  Aviation  are  functional  and 
reusable  by  a  wide  range  of  tenants 
without  major  costs,  and  are  typical  of 
the  types  of  improvements  landlords 
usually  build  for  such  tenants.  Mr. 
Rhoades  maintains  that  the  residual 
value  of  the  tenant  improvements  at  the 
end  of  the  Lease  (i.e.  5  years)  will  be 
about  50  percent  of  the  original  cost  of 
the  tenant  improvements,  or 
approximately  $21.25  per  square  foot. 

9.  With  respect  to  the  overall  rate  of 
return  to  the  Trust  under  the  terms  of 
the  Lease,  Mr.  Rhoades  conducted  an 
analysis  of  both  the  "internal  rate  of 
return"  (IRR)  and  the  "net  present 
value"  (NPV)  to  the  Trust  firom  the 
Lease. 

Mr.  Rhoades  represents  that  the  "rate 
of  return"  on  a  real  estate  investment  is 
the  ratio  of  income  to  the  original 
investment  and  the  "IRR"  is  the 
annualized  rate  of  retxun  on  capital  that 
is  generated  within  an  investment  over 
a  period  of  ownership.'*  Thus,  the  IRR 
measures  the  returns  from  an 
investment  in  relation  to  the  original 
capital  outlay.  In  this  case,  Mr.  Rhoades 
states  that  the  "returns"  consist  of  the 
rental  income  over  the  Lease  term  and 
the  pass-through  of  certain  expenses 
after  the  first  year,  as  well  as  the 


residual  value  of  the  tenant 
improvements  at  the  end  of  the  Lease. 
The  "original  capital  outlay"  consists  of 
expenses  relating  to  the  leased  space, 
including  the  tenant  improvements, 
operating  expenses,  brokerage  fees, 
parking,  and  taxes.  This  "original 
capital  outlay"  was  approximately 
$421,920. 

In  addition,  Mr.  Rhoades  states  that 
the  "NPV"  is  the  difference  between  the 
present  value  of  all  expected  investment 
benefits,  or  positive  cash  flows,  and  the 
present  value  of  capital  outlays,  or 
negative  cash  flows,  over  the  entire 
period  of  the  investment.  The  present 
value  calculation  involved  in 
determining  NPV  requires  the  use  of  a 
specific  discount  rate,  which  operates  as 
the  aimual  rate  of  retiun  objective.  In 
this  regard,  Mr.  Rhoades  used  the 
standard  real  estate  industry  rate  of  9 
percent  for  the  NPV  calculation,  which 
provided  a  basis  for  comparing  the  rate 
of  return  on  the  Lease  to  different 
leasing  arrangements  in  the  Property. 

Mr.  Rhoades  states  that  his  approach 
to  evaluating  leases  and  leasing  costs  is 
customary  in  the  real  estate  industry. 
Mr.  Rhoades  states  further  that  he  was 
consistent  in  using  this  approach  to 
evaluate  the  comparable  leases  in  the 
Building  and  other  comparable 
properties  for  piuposes  of  determining 
the  fair  market  rental  value  of  the  space 
under  the  Lease  as  well  as  the  IRR  and 
NPV  of  the  Lease  to  the  Trust.  However, 
Mr.  Rhoades  notes  that  his  approach  did 
not  consider  the  original  cost  or  value 
of  the  Building  in  evaluating  the 
specific  leases.  In  this  regard,  Mr. 
Rhoades  has  confirmed  that  it  is  not 
customary  to  consider  the  cost  or  value 
of  a  builchng  for  this  purpose  because 
the  focus  in  valuing  a  lease  is  on  the 
incremental  costs  and  income  of  the 
lease  and  the  ongoing  costs  relating  to 
the  space. 

Based  on  an  extensive  analysis  and 
comparison  of  the  terms  of  the  Lease  to 
all  other  leases  in  the  Property  at  the 
time  of  the  transaction,  Mr.  Rhoades 
concluded  that  the  Lease  had  a  greater 
NPV  and  would  yield  a  higher  KR  than 
any  other  lease  of  a  comparable  term  in 
the  Property.  Mr.  Rhoades  represents 
that  the  Lease  will  yield  an  IRR  to  the 
Trust  of  approximately  10.83  percent  on 
an  annual  basis  and  has  a  NPV  of  $4.87 
per  square  foot  based  on  a  discount  rate 
of  9  percent,  when  taking  into  account 
the  residual  value  of  the  tenant 
improvements.  Therefore,  Mr.  Rhoades 
states  that  it  is  unlikely  that  the  Trust 
would  have  obtained  a  lease  for  the 
space  on  more  favorable  terms  from 


'»  Mr.  Rhoades  cites  The  Dictionary  of  Heal  Estate 
Appraisal  (3rd  edition)  as  his  source  for  the 
deflnition  of  these  terms. 
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other  tenants  in  the  market  at  the  time 
of  the  transaction.  '* 

10.  Mr.  Rhoades.  as  independent 
fiduciary  for  the  Trust,  will  monitor  the 
Lease  on  an  ongoing  basis.  Mr.  Rhoades 
will  determine  GE  Aviation's 
complifmce  with  the  terms  of  the  Lease 
and  has  the  authority  to  take  any  action 
necessary  to  enforce  the  rights  of  the 
Trust  under  the  Lease,  including  the 
termination  of  the  Lease.  Any  renewals 
of  the  Lease  will  be  subject  to  the 
oversight,  review  and  approval  of  Mr. 
Rhoades.  Such  a  renewal  will  not  be 
executed  in  the  absence  of  Mr.  Rhoades' 
opinion  that  the  proposed  renewal 
would  be  in  the  best  interests  of  the 
Trust. 

11.  In  summary,  the  applicant  states 
that  the  transaction  meets  the  statutory 
criteria  of  section  408(a)  of  the  Act  and 
section  4975(c)(2)  of  the  Code  because: 
(a)  the  terms  of  the  Lease  are  at  least  as 
favorable  to  the  Trust  as  the  terms 
which  would  exist  in  an  arm's-length 
transaction  with  an  unrelated  party;  (b) 
the  Trust  will  receive  rental  amounts 
under  the  Lease  equal  to  the  fair  market 
rental  value  for  the  space,  as  determined 
by  a  qualified,  independent  appraiser; 
(c)  an  independent  fiduciary  (i.e.  Mr. 
Rhoades)  acting  for  the  Trust  reviewed 
the  terms  and  conditions  of  the  Lease 
and  determined  that  the  transaction 
would  be  in  the  best  interests  of  the 
Trust;  (d)  Mr.  Rhoades,  as  the 
independent  fiduciary,  will  monitor  the 
Lease  on  behalf  of  the  Trust  and  take 
whatever  actions  are  necessary  to 
protect  the  interests  of  the  Trust;  and  (e) 
the  Lease  only  involves  a  small 
percentage  of  the  Trust's  total  assets. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
E.F.  Williams  of  the  Department, 
telephone  (202)  219-8194.  (This  is  not 
a  toll-fi^e  niunber.) 

The  Amended  and  Restated  Profit 
Sharing  Retirement  Plan  for  Employees 
of  84  Lumber  Company  (the  Profit 
Sharing  Plan)  and  The  Amended  and 
Restated  Savings  Fund  Plan  for 
Employees  of  84  Lumber  Company  (the 
Savings  Plan;  together,  the  Plans) 
Located  in  Eighty  Four,  Pennsylvania; 
Proposed  Exemption 

[Application  Nos.  D-09945  and  I>-09946] 


'■^Mr.  Rhoades  states  in  his  letter  dated  August 
12.  1994.  that  the  NPV  of  leaving  the  space  vacant 
for  the  five  year  term  of  the  Lease  would  have  been 
a  negative  S19.4S  per  square  foot  due  to  the 
operational  and  tax  expenses  related  to  the  space. 
Mr.  Rhoades  notes  that  white  it  is  unlikely  that  the 
space  would  have  remained  vacant  for  the  entire 
five  year  period,  it  would  have  taken  about  six 
months  for  the  Trust  to  have  obtained  a  lease  on 
terms  at  least  as  favorable  to  the  Trust,  with  the 
same  IRR  and  NPV  values,  as  the  terms  of  the  Lease. 


The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  Part  2570.  Subpart  B  (55 
FR  32836,  32847,  August  10,  1990).  If 
the  exemption  is  granted,  the 
restrictions  of  sections  406(a),  406(b)(1) 
and  (b)(2)  of  the  Act  and  the  sanctions 
resulting  fi-om  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)(1)(A)  through  (E)  of  the  Code, 
shall  not  apply  to  (1)  The  proposed 
extension  of  credit  by  84  Lumber 
Company  (Lumber)  to  the  Plans  in  the 
form  of  loans  (the  Loans)  with  respect 
to  Guaranteed  Investment  Contract. 
Number  CG0124601A  issued  by 
Executive  Life  Insurance  Company 
(ELIC)  to  the  Profit  Sharing  Plan  and 
Guaranteed  Investment  Contract  No. 
CG0124701A  (both  Contracts  together, 
the  GICs)  issued  by  ELIC  to  the  Savings 
Plan;  and  (2)  the  Plans'  potential 
repayment  of  the  Loans  (the 
Repayments).  proVided:  (a)  all  terms  of 
such  transactions  are  no  less  favorable 
to  the  Plans  than  those  which  the  Plans 
could  obtain  in  arm's-length 
transactions  with  an  unrelated  party;  (b) 
no  interest  and/or  expenses  are  paid  by 
the  Plans;  (c)  the  Loans  are  made  with 
respect  to  amounts  invested  by  the 
Plans  in  the  GICs;  (d)  the  Repayments 
are  restricted  to  the  amounts,  if  any, 
paid  to  the  Plans  after  the  date  of  the 
Loans  by  ELIC  or  other  responsible  third 
parties  with  respect  to  the  GICs  (the  GIC 
Proceeds);  (e)  the  Repayments  under 
each  Loan  will  not  exceed  the  total 
amount  of  the  Loan;  and  (f)  the 
Repayments  are  waived  with  respect  to 
the  amount  by  which  any  Loan  exceeds 
the  GIC  Proceeds. 

Summary  of  Facts  and  Representations 

1 .  Lumber  is  a  Pennsylvania  general 
partnership  engaged  in  the  retail  lumber 
and  building  products  business.  As  of 
January  1, 1995,  Lumber  operated  374 
individual  store  locations  in  31  states. 
The  headquarters  of  Lumber  are  in 
Eighty  Four,  Pennsylvania.  The 
managing  general  partner  of  Lumber  is 
Pierce-Hardy  Real  Estate,  Inc.,  a 
Pennsylvania  business  trust.  Lumber  is 
the  sponsor  of  both  Plans,  each  of  which 
covers  the  employees  of  Lumber.  The 
Profit  Sharing  Plan  also  covers 
employees  of  the  Trusty  Building 
Components  Company,  an  affiliate  of 
Lumber. 

2.  Each  of  the  Plans  is  a  defined 
contribution  plan  that  is  qualified  under 
section  401(a)  of  the  Code.  The  Savings 
Plan  is  intended  to  constitute  a  quaUfied 
cash  or  deferred  arrangement  in 
accordance  with  section  401(k)  of  the 


Code.  The  Savings  Plan  is  a  participant- 
directed  individual  account  plan  under 
which  the  participants  may  direct  the 
investment  of  their  accounts  in  one  or 
more  investment  funds.  As  of  December 
31,  1994,  (i)  the  Profit  Sharing  Plan  had 
3,018  active  and  terminated  vested 
participants  and  total  assets  of 
approximately  $24,718,415;  and  (ii)  the 
Savings  Plan  had  2,080  active  and 
terminated  vested  participants  and  total 
assets  of  approximately  $17,187,503. 

3.  On  September  25,  1987.  ELIC 
issued  the  GICs  to  the  Plans.  The  Profit 
Sharing  Plan's  GIC  was  in  the  principal 
amount  of  $2  million,  and  the  Savings 
Plan's  GIC  was  in  the  principal  amount 
of  $1  million.  Each  GIC  guaranteed  an 
annual  interest  rate  of  9.92%  from  the 
issue  date  to  the  September  25,  1992 
maturity  date.  Interest  accrued  imder 
the  GICs  was  payable  yearly,  and  each 
Plan  received  interest  payments  for 
1988,  1989  and  1990.  The  final  interest 
payments  made  by  ELIC  were  received 
by  the  Plans  on  September  25.  1990.  No 
interest  accrued  under  the  GICs  was 
paid  in  1991. 

4.  On  April  11.  1991  (the 
Conservation  Date),  ELIC  was  placed  in 
conservatorship  by  the  Commissioner  of 
Insurance  for  the  State  of  Cafifomia.  As 
of  that  date,  payments  under  the  GICs 
were  suspended,  and  no  payments  were 
made  to  the  Plans. '"'  As  of  the 
Conservation  Date,  the  accumulated 
book  values  of  the  GICs  (Accumulated 
Book  Value),  defined  as  the  amount  of 
deposits,  plus  interest  at  the  contract 
rate,  less  interest  paid,  were  $2,051,440 
for  the  Profit  Sharing  Plan  and 
$1,049,923  for  the  Savings  Plan. 
Effective  June  30,  1991,  3ie  Plans' 
Administrative  Committees  (the 
Committees)  iroze  the  GICs  and  a 
proportionate  share  of  the  accounts  of 
participants  with  account  balances 
invested  in  the  GICs.  The  Plans  have  not 
permitted  distributions  or  withdrawals 
from  the  respective  plans  with  respect 
to  the  frozen  portion  of  a  participant's 
account.  Moreover,  the  Savings  Plan  has 
not  allowed  participants  to  receive  a 
loan  from  or  reallocate  the  frozen 
portion  of  their  accounts  to  any  other 
investment  option  under  the  Savings 
Plan. 

5.  On  August  13,  1993,  the  Los 
Angeles  Superior  Court  approved  the 
terms  of  the  Rehabilitation/Liquidation 
Plan  for  ELIC  effective  September  3, 


'^The  Department  notes  that  the  decisions  to 
acquire  and  hold  the  GICs  are  governed  by  the 
fiduciary  responsibility  provisions  of  Part  4, 
Subtitle  B.  of  Title  1  of  the  Act.  In  this  regard,  the 
Department  is  not  herein  proposing  relief  for  any 
violations  of  Part  4  which  may  have  arisen  as  a 
result  of  the  acquisition  and  holding  of  the  GICs  by 
the  Plans. 
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1993  (the  Rehab  Plan).  On  or  about 
December  1,  1993,  each  EUC  contract 
holder  was  provided  with  an  election 
form  and  a  summary  of  the  Rehab  Plan. 
Under  the  Rehab  Plan,  EUC  guaranteed 
investment  contracts  were  reduced  in 
value  to  approximately  79%  of  the 
Acciunulated  Book  Value  as  of  the 
Conservation  Date  and  each  holder  of 
such  contracts  was  paid  an  amount  for 
accumulated  interest  and  fees  for  the 
period  between  the  Conservation  Date 
and  September  3,  1993  (the  Interim 
Payments).  Each  contract  holder, 
including  the  Plans,  was  informed  that 
it  could  elect  by  February  12, 1994  to 


1 .  Profit  sharing  ptan: 

Contract  number  .... 

Maturity  date  

Account  value  

Guaranteed  interest  rate 

2.  Savings  Plan: 

Contract  number  

Maturity  date  

Account  value  

Guaranteed  interest  rate 


"opt  in"  or  "opt  out"  of  the  Rehab  Plan. 
By  opting  in,  a  contract  holder  would 
have  been  issued  a  new  5-year 
guaranteed  investment  contract  issued 
by  Aurora  National  Life  Assurance 
Company  (Aurora),  the  successor  to 
ELIC,  in  an  amount  equal  to  the 
restructured  percentage  of  the 
Acctunulated  Book  Value  as  of  the 
Conservation  Date,  plus  the  right  to 
receive  possible  distributions  horn 
certain  trusts  and  settlements  that  may 
occur  in  the  liquidation  of  ELIC.  Opting 
out  of  the  Rehab  Plan  would  have 
resulted  in  a  cash  settlement,  payment 
of  which  would  be  made  by  immediate 


payments  and  future  payments  from  an 
Allocation  Holdback  Trust,  plus  the 
right  to  receive  possible  distributions 
from  certain  trusts  and  settlements  that 
may  occur  in  the  liquidation  of  ELIC. 

6.  After  reviewing  the  Rehab  Plan 
materials  supplied  by  ELIC,  Lumber 
elected  to  "opt  in"  with  respect  to  the 
GICs.  As  a  result,  the  Plans'  GICs  were 
replaced,  effective  February  27, 1994, 
with  the  Aurora  GICs  in  accordance 
with  the  approved  Rehab  Plan.  A 
comparison  of  the  terms  of  the  ELIC 
GICs  and  the  Aurora  GICs  is  set  forth 
below: 


ELIC  GIC 


CG0214601A 
9/25/92 
$2,000,000 
9.92% 

CG0214701A 
9/25/92 
$1,000,000 
19.92% 


Aurora  GIC 


CG01246A1A 

9/3/98 

$1 ,280,487 

5.61% 

CG01247A1A 
9/3/98 
$640,243 
5.61% 


7.  As  the  chart  indicates,  the  present 
account  value  of  the  Aurora  GICs  is 
substantially  less  than  the  pre- 
conservatorship  book  values  of  the  ELIC 
GICs.  In  addition,  the  interest  rate  on 
the  Aurora  GICs  is  substantially  less 
than  the  stated  interest  under  the  ELIC 
GICs.  Interest  received  by  the  Plans 
during  ELIC's  conservatorship  and  prior 
to  the  consimimation  of  the  Rehab  Plan 
was  also  substantially  less  than  the  ELIC 
contract  rate.  The  foregoing  factors  have 
resulted  in  a  significant  reduction  in 
value  and  yield  of  the  contracts  held  by 
the  Plans. 

8.  The  extended  maturity  date  of  the 
Aurora  GICs  has  also  had  a  significant 
impact  on  participants  in  the  Plans  and 
their  beneficiaries.  Under  the  terms  of 
the  Aurora  GICs,  the  only  payments  that 
may  be  made  prior  to  maturity  are  semi- 
annual interest  payments.  The  only 
other  benefit  withdrawals  permitted  are 
the  annuitization  of  benefits  under  the 
contract,  which  is  not  permitted  under 
the  Plans  (which  provide  only  a  lump 
sum  form  of  benefit).'*  As  a  result, 
participants  who  terminate  their 
employment  with  Lumber  are  not  able 
to  have  their  lump  sum  distributions 
paid  out  of  the  respective  Aurora  GICs 
at  this  time. 


9.  In  order  to  permit  the  Plans  to 
resume  full  funding  of  all  Plan  events, 
including  distributions,  withdrawals, 
loans,  interfund  transfers  and  fund 
investments.  Lumber  proposes  to  make 
the  Loans  to  each  of  the  Plans  and  has 
requested  an  exemption  to  permit  the 
Loans  under  the  terms  and  conditions 
described  herein.  The  Loans  will  be 
made  (i)  pursuant  to  written  agreements 
and  (ii)  as  a  single  lump  sum  cash 
payment  to  each  Plan  (the  Loan 
Amount)."  It  is  contemplated  that  the 
Loan  Amoimt  to  the  Profit  Sharing  Plan 
will  be  $1,378,000,  representing  the 
original  $2,000,000  principal  amoimt  of 
that  Plan's  ELIC  GIC,  less  an  Interim 
Payment  received  by  the  Profit  Sharing 
Plan  of  $405,852,  and  less  payments  of 
$93,416  under  the  Aurora  Replacement 
GIC  characterized  as  return  of  principal, 
and  certain  Rehab  Plan  adjustments 
attributable  to  distributions  bom 
various  trusts  (see  rep.  Z,  above)  in  the 
amount  of  $123,033.  It  is  contemplated 
thet  the  Loan  Amount  to  the  Savings 
Plan  will  be  $689,000,  representing  the 
original  principal  amount  of  that  Plan's 
ELIC  GIC,  less  an  Interim  Payment 
received  by  the  Savings  Plan  of 
$202,925,  and  less  payments  of  $46,708 
under  the  Aurora  Replacement  GIC 


■*The  applicant  represents  that  pursuant  to 
section  401(a)(ll)  of  the  Code,  the  Plans  are  not 
required  to  provide  joint  and  survivor  annuities. 
The  Department  expresses  no  opinion  with  respect 
to  the  applicant's  representation. 


'*The  Department  notes  that  this  exemption,  if 
granted,  wnll  not  affect  the  rights  of  any  participant 
or  beneficiary  with  respect  to  any  civil  action 
against  Plan  fiduciaries  for  bf  eadies  of  section  404 
of  the  Act  in  connection  with  any  aspect  of  the  GIC 
transactions. 


characterized  as  return  of  principal,  and 
certain  Rehab  Plan  adjustments 
attributable  to  distributions  from 
various  trusts  (see  rep.  5,  above)  in  the 
amount  of  $61,516.^  The  Loans  will  be 
made  as  soon  as  practicable  after  the 
granting  of  the  exemption  proposed 
herein,  and  a  closing  agreement  with 
respect  thereto  has  been  entered  into 
between  Lumber  and  the  Internal 
Revenue  Service.  The  Repayments  will 
be  limited  to  the  cash  proceeds  of  any 
payments  received  by  the  respective 
Plans  as  GIC  Proceeds  after  the  date  of 
the  Loans.  Repayments  are  due  only 
when  GIC  Proceeds  are  received  by  the 
Plans.  No  interest  will  be  paid  on  the 
Loans.  Under  no  circumstances  will 
Repayments  exceed  the  Loan  Amounts, 
even  if  GIC  Proceeds  should  exceed 
such  amoimts.  At  such  time  that 
Lumber  leams  that  no  further  GIC 
Proceeds  will  be  received.  Repayments 
of  any  outstanding  Loan  Amounts  will 
be  waived  by  Lumber. 

10.  If  the  exemption  proposed  herein 
is  granted,  the  Committees  intend  to 
value  the  Aurora  GICs  at  the  original 
principal  amount  of  the  ELIC  GICs.  Each 
fit)zen  account  would  then  be  adjusted 
to  reflect  this  new  value,  and  the  freeze 
placed  on  each  participant's  account 
would  be  removed.  The  Plans  would 
then  resume  distributions  and 
withdrawals  under  the  Plans  with 


"The  Loan  Amounts  have  been  rounded  to 
SI. 378.000  and  S6«9,000  for  the  ProHt  Sharing  Plan 
and  the  Savings  Plan,  respectively. 


Federal  Register  /  Vol.  60,  No.  115  /  Thursday,  June  15.  1995  /  Notices 


31517 


respect  to  frozen  account  balances. 
Loans  and  interfund  transfers  under  the 
Savings  Plan  would  also  resume  with 
respect  to  amounts  that  had  been  frozen. 

11.  In  summary,  the  applicant 
represents  that  the  proposed 
transactions  satisfy  the  criteria 
contained  in  section  40d(a)  of  the  Act 
because:  (a)  All  terms  of  the  transactions 
vdll  be  no  less  favorable  to  the  Plans 
than  those  obtainable  in  arm's-length 
transactions  with  unrelated  parties;  (b) 
the  Loans  will  enable  the  Plans  to 
resume  normal  operations  with  respect 
to  distributions,  withdrawals,  loans, 
interfund  transfers  and  fund 
investments;  (c)  the  Plans  will  pay  no 
interest  or  other  expenses  in  connection 
with  the  Loans;  (d)  Repayments  will  be 
made  only  out  of  any  cash  proceeds  of 
any  amounts  received  by  the  Plans  as 
GIC  Proceeds  after  the  date  of  the  Loans; 
(e)  the  Repayments  will  not  exceed  the 
principal  amount  of  the  Loans;  and  (f) 
the  Repayments  will  be  waived  to  the 
extent  the  Loan  Amounts  exceed  the 
GIC  Proceeds. 

FOR  FURTHER  INFORMATION  CONTACT:  Gary 
H.  Lefkowitz  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 

Warburg  Investment  Management 
International  Ltd.  (Warburg 
International)  Located  in  London, 
England;  Proposed  Exemption 

[Application  No.  D-099981 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  Part  2570,  Subpart  B  (55 
FR  32836.  32847,  August  10,  1990).  If 
the  exemption  is  granted,  the 
restrictions  of  sections  406(a)(1)(A)  and 
406fb)(2)  of  the  Act  and  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)(1)(A)  of  the  Code,  shall  not 
apply  to  the  proposed  cross-trading  of 
securities  between  various  accounts 
managed  by  Warburg  International  or  its 
Affiliates  (the  Accounts)  where  at  least 
one  Account  involved  in  any  cross-trade 
is  an  employee  benefit  plan  account 
(Plan  Account)  for  which  Warburg 
International  acts  as  a  fiduciary; 
provided  that  both  the  General 
Conditions  of  Section  I  and  the  Specific 
Conditions  of  Section  II  below  are  met. 

Section  I — General  Conditions 

(a)  Each  employee  benefit  plan 
comprising  a  Plan  Accoimt  participating 
in  Warburg  International's  cross-tradmg 
program  has  total  assets  equal  to  at  least 
$25  million.  In  the  case  of  multiple 


employee  benefit  plans  maintained  by  a 
single  employer  or  controlled  group  of 
employers,  the  $25  million  requirement 
may  be  met  by  aggregating  the  assets  of 
such  plans  if  the  assets  are  commingled 
for  investment  purposes  in  a  single 
master  trust. 

(b)  A  Plan's  participation  in  the  cross- 
trade  program  is  subject  to  a  written 
authorization  executed  in  advance  by  a 
qualified  Plan  Fiduciary  which  is 
independent  of  Warburg  International 
and  its  Affiliates  (the  Independent 
Fiduciary). 

(c)  The  authorization  referred  to  in 
paragraph  (b)  above  is  terminable  at  will 
without  penalty  to  the  Plan  Account, 
upon  receipt  by  Warburg  International 
of  written  notice  of  termination. 

(d)  Before  an  authorization  is  made 
for  any  Plan  Account,  the  Independent 
Fiduciary  is  furnished  with  any 
reasonably  available  information 
necessary  for  the  Independent  Fiduciary 
to  determine  whether  the  authorization 
should  be  made,  including  (but  not 
limited  to)  a  copy  of  the  final  exemption 
(if  granted),  an  explanation  of  how  the 
authorization  may  be  terminated,  a 
description  of  Warburg  International's 
cross-trade  practices,  and  any  other 
reasonably  available  information 
regarding  the  matter  that  the 
Independent  Fiduciary  requests. 

(e)  Each  cross-trade  transaction 
involves  only  equity  or  debt  securities 
for  which  there  is  a  generally  recognized 
market.  With  respect  to  any  non-U. S. 
securities,  only  those  securities  traded 
on  a  recognized  foreign  securities 
exchange  for  which  market  quotations 
are  readily  available  shall  be  covered  by 
the  exemption.-' 

(f)  Each  cross-trade  transaction  is 
effected  at  the  current  market  value  for 
the  security  on  the  date  of  the 
transactions.  For  equity  securities,  this 
shall  be  the  closing  price  for  the  security 
on  the  date  of  the  transaction.  The 
"closing  price"  shall  be  the  last  trade 
price  on  exchanges  where  dealing  is 
order-driven  and  the  closing  mid-market 
price  (i.e.  the  average  of  the  closing  bid 
and  offer  prices)  where  dealing  is  quote- 
driven.  For  debt  securities,  the  current 
market  value  shall  be  the  fair  market 
value  determined  in  accordance  with 
paragraph  (b)  of  Rule  17a-7  issued  by 


-'  With  respect  to  all  non-U.S.  securities  that  arv 
"pla.T  assets"  managed  by  Warburg  or  an  Affiliate, 
the  applicant  represents  that  the  requir»menls  of 
section  404(b)  of  the  Act  and  the  refi'ilat'orr 
thereunder  will  be  met  (see  29  CFR  2SS0.404b-l). 
In  this  regard,  section  404(b)  of  the  Act  stales  that 
no  fiduciary  may  maintain  the  indicia  of  ownership 
of  any  assets  of  a  plan  outside  the  jurisdiction  of 
the  district  courts  of  the  United  States,  except  as 
authorized  by  regulation  by  the  Secretary  of  Labor. 
The  Department  is  providing  no  opinion  herein  as 
to  whether  such  requirements  will  be  met. 


the  Seciu-ities  and  Exchange 
Commission  (SEC)  under  the  Investment 
Company  Act  of  1940. 

(g)  Neither  Warburg  International  nor 
its  AffiUates  charges  a  Plan  Account 
affected  by  a  cross-trade  transaction  any 
fee  or  commission  for  such  transaction. 

(h)  At  least  every  three  months,  and 
not  later  than  45  days  following  the 
period  to  which  it  relates,  Warburg 
International  furnishes  the  Independent 
Fiduciary  with  a  report  disclosing:  (1)  a 
hst  of  all  cross-trade  transactions 
engaged  in  on  behalf  of  the  Plan 
Account,  and  (2)  writh  respect  to  each 
cross-trade  transaction,  the  prices  at 
which  the  securities  involved  in  the 
transaction  were  traded  on  the  date  of 
such  transaction. 

(i)  The  Independent  Fiduciary  is 
furnished  with  a  summary  of  certain 
additional  information  at  least  once  per 
year.  The  simunary  must  be  furnished 
within  45  days  after  the  end  of  the 
period  to  which  it  relates,  and  must 
contain  the  following:  (1)  A  description 
of  the  total  amount  of  the  Plan 
Account's  assets  involved  in  cross-trade 
transactions  during  the  period,  (2)  a 
description  of  Warburg  International's 
cross-trade  practices,  if  such  practices 
have  changed  materially  during  the 
period  covered  by  the  summary,  (3)  a 
statement  that  the  Independent 
Fiduciary's  authorization  of  cross-trade 
transactions  may  be  terminated  upon 
receipt  by  Warburg  International  of 
written  notice  to  that  effect,  and  (4)  a 
statement  that  the  Independent 
Fiduciary's  authorization  of  the  Plan 
Account's  participation  in  the  cross- 
trade  program  will  continue  in  effect 
unless  it  is  terminated. 

(j)  For  all  Accounts  participating  in 
the  cross-trading  program,  if  the  number 
of  shares  of  a  particular  security  which 
any  Accoimts  need  to  sell  on  a  given 
day  is  less  than  the  number  of  shares  of 
such  security  which  any  Accounts  need 
to  buy,  or  vice  versa,  the  direct  cross- 
trade  opportunity  is  allocated  among  the 
buying  or  selling  Accounts  on  a  pro  rata 
basis. 

(k)  The  Accounts  involved  in  cross- 
trade  transactions  do  not  include  assets 
of  any  Plan  established  or  maintained 
by  Warburg  International  or  its 
Affiliates. 

Section  II — Specific  Conditions 

(a)  .\n  Independent  Fiduciary  of  each 
Plan  specifically  authorizes  each  cross- 
trade  transaction  in  accordance  with  the 
following  procedure: 

(1)  No  more  than  three  business  days 
prior  to  the  execution  of  any  cross-trade 
transaction,  Warburg  International  shall 
inform  an  Independent  Fiduciary  of 
each  Plan  Account  involved  in  the 
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caross-trade  transaction  that  Warburg 
International  proposes  to  buy  or  sell 
specified  securities  in  a  cross-trade 
transaction  if  an  appropriate 
opportunity  is  available,  the  ciurent 
trading  price  for  such  securities,  and  the 
total  number  of  shares  to  be  acquired  or 
sold  by  each  such  Plan  Account; 

(2)  Prior  to  each  cross-trade 
transaction,  the  trsmsaction  shall  be 
authorized  either  orally  or  in  writing  by 
the  Independent  Fiduciary  of  each  Plan 
Account  involved  in  the  cross-trade 
transaction: 

(3)  If  a  cross-trade  transaction  is 
authorized  orally  by  an  Independent 
Fiduciary,  Warburg  International  shall 
provide  written  confirmation  of  such 
authorization  in  a  manner  reasonably 
calculated  to  be  received  by  such 
Independent  Fiduciary  within  one 
business  day  from  the  date  of  such 
authorization; 

(4)  The  authorization  referred  to  in 
this  Section  11  shall  be  effective  for  a 
period  of  three  business  days;  and 

(5)  No  more  than  ten  days  after  the 
completion  of  a  cross-trade  transaction, 
the  Independent  Fiduciary  shall  be 
provided  with  a  written  confirmation  of 
the  transaction  and  the  price  at  which 
the  transaction  was  executed. 

(b)  A  cross-trade  transaction  is 
effected  only  where  the  transaction 
involves  less  than  five  (5)  percent  of  the 
aggregate  average  daily  trading  volume 
for  the  securities  involved  in  the 
transaction  for  the  week  immediately 
preceding  the  authorization  of  the 
transaction.  A  cross-trade  transaction 
may  exceed  this  Umit  only  by  express 
authorization  of  Independent 
Fiduciaries  on  behalf  of  Plan  Accounts 
affected  by  the  transaction,  prior  to  the 
execution  of  the  cross-trade. 

(c)  The  cross-trade  transaction  is 
effected  at  a  price  which  is  within  ten 
(10)  percent  of  the  closing  price  of  the 
seciirity  on  the  day  before  the  date  on 
which  Warbiu^  International  received 
authorization  by  the  Independent 
Fiduciary  to  engage  in  the  cross-trade 
transaction. 

Section  III — Defmitions 

For  purposes  of  this  proposed 
exemption: 

(a)  "Account"  means  a  Plan  Account 
or  Non-Plan  Account; 

(b)  "AffiUate"  means  any  person 
directly  or  indirectly  through  one  or 
more  intermediaries,  controlling, 
controlled  by,  or  under  common  control 
with  Warburg  International; 

(c)  "Buying  Account"  means  the 
Account  which  seeks  to  purchase 
seciirities  in  a  cross-trade  transaction; 

(d)  "Cross-trade  transaction"  means  a 
purchase  and  sale  of  securities  between 


Accounts  for  which  Warburg 
International  or  an  Affiliate  is  acting  as 
investment  manager; 

(e)  "Plan  Account"  means  an  Account 
managed  by  Warbiu^  International 
consisting  of  assets  of  one  or  more 
employee  benefit  plans  which  are 
subject  to  the  Act; 

(fj  "Non-Plan  Account"  means  an 
Account  managed  by  Warburg 
International  consisting  of  assets  of 
clients  which  are  not  employee  benefit 
plans  subject  to  the  Act;  and 

(g)  "Selling  Account"  means  the 
Account  which  seeks  to  sell  its 
seciuities  in  a  cross-trade  transaction. 

Summary  of  Facts  and  Representations 

1.  Warburg  International  is  a  wholly- 
owned  subsidiary  of  Mercury  Asset 
Management  pic  (MAM),  a  public 
Umited  company  organized  under  the 
laws  of  the  United  Kingdom.  As  of 
September  30,  1994,  MAM  and  its 
subsidiaries  had  over  $90  bilUon  of 
assets  imder  management.  Warburg 
International  is  registered  as  an 
investment  adviser  luider  the  U.S. 
Investment  Advisers  Act  of  1940  (the 
1940  Act)  and  is  a  member  of  the 
Investment  Management  Regulatory 
Organization  Limited  (IMRO)  in  the 
United  Kingdom.  Warburg 
International's  clients  are  primarily  U.S. 
institutional  investors,  such  as  qualified 
pension  funds  and  registered 
investment  companies.  As  of  December 
31,  1994,  Warburg  International  had 
more  than  $3  billion  in  assets  under 
management,  of  which  approximately 
$2  billion  consisted  of  assets  of  Plan 
Accounts  and  governmental  plan 
accounts  for  which  it  had  agreed  to  act 
as  a  fiduciary. 

2.  The  Accoimts  for  which  an 
exemption  is  requested  are  those  Plan 
Accounts  for  which  Warburg 
International  provides  active  portfoUo 
management.  Investment  decisions  are 
generally  subject  to  the  investment 
manager's  discretion,  subject  to  general 
written  guidelines  as  to  which  types  of 
securities  to  acquire  or  sell  for  the 
Accounts.  For  some  Accounts, 
investment  selections  are  based  in  part 
on  the  corresponding  decisions  made 
for  registered  investment  companies  or 
other  institutional  accounts  for  which 
Warburg  International  or  an  Affiliate 
serves  as  the  investment  adviser.  Thus. 
Accounts  with  the  same  or  similar 
investment  guidelines  or  objectives 
often  will  be  acquiring  or  selling  the 
same  securities  on  the  same  day. 

3.  Warburg  International  states  that 
the  acquisition  or  disposition  of  any 
particiilar  security  for  an  Account 
would  be  unrelated  to  the  fact  that  an 
opportunity  for  a  cross-trade  transaction 


may  be  available.  Under  the  cross-trade 
program,  if  Warburg  International  or  an 
Affiliate  sells  securities  to  another 
Account  it  manages,  or  acquires  such 
seciuities  from  another  Account  it 
manages,  it  would  have  an  opportunity 
to  save  commissions  for  both  the  selling 
or  acquiring  Account.  Under  current 
procedures,  all  securities  transactions 
are  effected  by  an  independent  broker 
which  may  be  dealing  with  a  second 
broker  acting  for  the  party  on  the  other 
side  of  the  transaction.  If  Warburg 
International  effects  a  transaction 
through  a  broker  on  the  open  market, 
the  client  would  ordinarily  be  charged 
a  commission  at  the  market  rate 
(normally  about  0.2  percent,  but 
commissions  vary  according  to  the 
coimtry  where  the  transaction  is 
effected).  However,  under  the  cross- 
trade  program,  Warburg  International 
states  that  no  commission  would  be 
charged  where  the  transaction  is 
effected  by  Wauburg  International  or  an 
Affiliate,  and  in  certain  markets,  transfer 
or  registration  taxes  would  also  not  be 
charged.  Warbiu^  International  states 
that  even  if  a  broker  is  involved, 
matching  the  buy  and  sell  orders  for  a 
particular  day  through  a  single  broker  in 
an  off-market  transaction  would  still 
result  in  lower  commission  charges  for 
the  Accounts. 

4.  Warburg  International  represents 
that  the  Plan  Accounts  would  also 
benefit  under  the  cross-trade  program  by 
not  incurring  the  cost  (in  terms  of  price) 
of  dealing  with  a  person  or  a  firm  acting 
as  "market-maker"  for  the  specific 
security  involved  in  the  transaction. 
This  cost  is  generally  measured  by  the 
spread  between  the  asking  and  the 
bidding  price  for  the  seciuities.  In 
normal  trading  by  WarBurg 
International,  the  Selling  Account 
receives  a  lower  "bid"  price,  while  the 
Buying  Account  pays  a  higher  "ask" 
price.  By  contrast,  in  a  direct  cross- 
trade,  the  price  received  by  the  SelUng 
Account  would  be  the  same  as  the  price 
paid  by  the  Buying  Account,  based  on 
an  average  of  the  "bid"  and  "ask" 
prices,  without  any  dealer  mark-ups.  In 
addition,  if  permitted  to  direct  a  cross- 
trading  of  securities  from  one  Account 
to  another,  Warburg  International  would 
be  able  to  implement  its  investment     •^ 
strategies  at  the  earUest  possible  point 
in  time.  Finally,  the  trading  of  some 
seciuities  may  be  "thin",  that  is  there 
are  limited  niunbers  of  shares  available. 
In  such  cases,  the  spread  may  be 
particularly  wide.  Matched  sales  would 
essentially  provide  the  Accounts  with 
early  opportunities  to  acquire  or  sell 
such  thinly-traded  securities  without 
paying  the  spread. 
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5.  Participation  by  Plan  Accounts  in 
Warburg  International's  cross-trade 
program  will  be  subject  to  several 
conditions.  Each  cross-trade  transaction 
will  involve  only  securities  for  which 
there  is  a  generally  recognized  market. 
With  respect  to  any  non-US.  securities, 
only  those  securities  traded  on  a 
recognized  foreign  securities  exchange 
for  which  market  quotations  are  readily 
available  will  be  involved  in  the  cross- 
trade  program.  Each  cross-trade 
transaction  will  be  effected  at  the 
current  market  value  for  the  security  on 
the  date  of  the  direct  cross-trade.  For 
equity  securities,  the  current  market 
value  will  be  the  closing  price  for  the 
seciuity  on  the  date  of  the  transaction. 
The  "closing  price"  will  be  the  last 
trade  price  on  exchanges  where  dealing 
is  order-driven  and  the  closing  mid- 
market  price  (i.e.  the  average  of  the 
closing  bid  and  offer  prices)  where 
dealing  is  quote-driven.  For  all  domestic 
or  foreign  debt  securities,  the  ciurent 
market  value  will  be  the  fair  market 
value  of  the  security  as  determined 
pursuant  to  paragraph  (b)  of  SEC  Rule 
17a-7  under  the  1940  Act.  In  this 
regard,  SEC  Rule  17a-7(b)  contains  four 
possible  means  of  determining  "ciurent 
market  value"  depending  on  such 
factors  as  whether  the  security  is  a 
reported  security  and  whether  its 
principal  market  is  an  exchange.  This 
Rule  is  also  applicable  to  registered 
investment  companies  for  which 
Warburg  International  or  an  Affiliate 
acts  as  an  investment  advisor. 

Warburg  International  will  receive  no 
fees  or  other  incremental  compensation 
(other  than  its  previously  agreed  upon 
investment  management  fee)  with 
respect  to  any  direct  cross-trade 
transaction. 

6.  A  fiduciary  of  a  Plan  Account 
independent  of  Warburg  International 
and  its  Affiliates  (i.e.  the  Independent 
Fiduciary)  will  provide  written 
authorization  allowing  for  the  Plan 
Account's  participation  in  Warburg 
International's  cross-trading  program, 
before  any  specific  cross-trades  for  such 
Account  are  effected.  This  authorization 
will  be  terminable  at  will  without 
penalty  to  the  Plan  Account  upon 
written  notice  to  Warburg  International 
of  such  termination.  In  addition,  before 
any  such  general  authorization  is 
granted,  Warburg  International  will 
provide  the  Independent  Fiduciary  with 
all  materials  necessary  to  permit  an 
evaluation  of  the  cross-trade  program. 
These  materials  will  include  (but  not  be 
limited  to)  a  copy  of  the  proposed  and 
final  exemptions,  an  explanation  of  how 
the  authorization  may  be  terminated,  a 
description  of  Warburg  International's 
cross-trade  practices,  and  any  other 


reasonably  available  information 
regarding  the  matter  which  the 
Independent  Fiduciary  may  request. 

7.  After  a  Plan  Account's  participation 
in  Warburg  International's  cross-trading 
program  is  authorized,  Warburg 
International  vdll  furnish  periodic 
reports  to  the  Independent  Fiduciary,  at 
least  once  every  three  months,  and  no 
later  than  45  days  following  the  period 
to  which  it  relates,  disclosing:  (a)  A  list 
of  all  cross-trade  transactions  engaged  in 
on  behalf  of  the  Plan  Account;  and  (b) 
with  respect  to  each  cross-trade 
transaction,  the  prices  at  which  the 
securities  involved  in  the  transaction 
were  traded  on  the  date  of  such 
transaction.  The  Independent  Fiduciary 
will  also  be  furnished  with  a  summary 
of  certain  additional  information  at  least 
once  per  year.  The  summary  will  be 
furnished  wrtthin  45  days  after  the  end 
of  the  period  to  which  it  relates,  and 
will  contain  the  following:  (a)  A 
description  of  the  total  amount  of  the 
Plan  Account's  assets  involved  in  cross- 
trade  transactions  during  the  period,  fb) 
a  description  of  Warburg  International's 
cross-trade  practices,  if  such  practices 
have  changed  materially  during  the 
period  covered  by  the  summary,  (c)  a 
statement  that  the  Independent 
Fiduciary's  authorization  of  cross-trade 
transactions  may  be  terminated  upon 
receipt  by  Warburg  International  of 
written  notice  to  that  effect,  and  (d)  a 
statement  that  the  Independent 
Fiduciary's  authorization  of  the  Plan 
Account's  participation  in  the  cross- 
trade  program  will  continue  in  effect 
unless  it  is  terminated. 

8.  The  Accounts  involved  in  cross- 
trade  transactions  will  not  include 
assets  of  any  Plan  established  or 
maintained  by  Warburg  International  or 
its  Affiliates  to  provide  income  to  its 
employees  or  to  result  in  a  deferral  of 
income  by  employees  for  periods 
extending  to  the  termination  of  covered 
employment  or  beyond. 

Each  employee  benefit  plan 
comprising  a  Plan  Account  participating 
in  Warburg  International's  cross-trading 
program  will  have  total  assets  equal  to 
at  least  $25  million.  In  the  case  of 
multiple  employee  benefit  plans 
maintained  by  a  single  employer  or 
controlled  group  of  employers,  the  $25 
million  requirement  may  be  met  by 
aggregating  the  assets  of  such  plans  if 
the  assets  are  commingled  for 
investment  purposes  in  a  single  master 
trust. 

9.  Warburg  International  states  that  a 
Plan  Account's  participation  in  its 
cross-trade  program  will  also  be  subject 
to  certain  special  conditions.  In  addition 
to  requiring  a  general  authorization  of  a 
Plan  Account's  participation  in  the 


cross-trade  program,  an  Independent 
Fiduciary  will  specifically  authorize 
each  cross-trade  transaction.  Any  such 
authorization  will  be  effective  only  for 
a  period  of  three  business  days  and  will 
be  subject  to  certain  pricing  and  volume 
limitations  (as  discussed  in  Paragraph 
10  below).  The  authorization  to  proceed 
with  the  cross-trade  transaction  will  be 
either  oral  or  written.  If  a  cross-trade 
transaction  is  authorized  orally  by  an 
Independent  Fiduciary,  Warburg 
International  vvill  provide  a  written 
confirmation  of  the  authorization  in  a 
manner  reasonably  calculated  to  be 
received  by  the  Independent  Fiduciary 
within  one  business  day  from  the  date 
of  such  authorization.  'The  Independent 
Fiduciary  will  be  sent  a  written 
confirmation  of  the  cross-trade 
transaction,  including  the  price  at 
which  it  was  executed,  within  ten  days 
of  the  completion  of  the  transaction. 

10.  Warburg  International  states  that  a 
cross-trade  transaction  will  be  effected 
only  where  the  trade  involves  less  than 
five  (5)  percent  of  the  aggregate  average 
daily  trading  volume  for  the  securities 
involved  in  the  transaction  for  the  week 
immediately  preceding  the 
authorization  of  the  transaction.  A 
cross-trade  will  exceed  this  limit  only 
by  express  written  or  oral  authorization 
of  an  Independent  Fiduciary  for  each 
Plan  Account  involved,  prior  to  the 
execution  of  the  cross-trade.  With 
respect  to  pricing,  a  cross-trade 
transaction  will  not  be  made  at  a  price 
which  differs  by  more  than  ten  (10) 
percent  £rom  the  price  at  the  close  on 
the  day  before  specific  authorization 
was  provided  by  the  Independent 
Fiduciary. 

11.  Warburg  International  represents 
that  it  is  conceivable  that  situations  will 
arise  in  which  it  will  be  necessary  to 
allocate  cross-trade  opportunities  among 
several  Accounts.  Warburg  International 
will  make  these  decisions  pursuant  to  a 
non-discretionary  pro-rata  allocation 
system.  For  example,  in  the  event  that 
the  number  of  shares  of  a  particular 
security  which  a  Selling  Account  needs 
to  sell  on  a  given  day  is  less  than  the 
number  of  shares  of  such  security  which 
other  Buying  Accounts  need  to  buy  on 
that  date,  the  cross-trade  opportunity 
will  be  allocated  among  potential 
Buying  Accounts  on  a  pro-rata  basis.  A 
similar  procedure  would  apply  where 
the  number  of  shares  of  a  pajticular 
security  to  be  sold  by  Selling  Accounts 
is  more  than  the  number  of  such  shares 
which  any  Buying  Accounts  need  to  buy 
on  that  date.  Thus.  the.  Accounts 
participating  in  Warburg  International's 
cross-trade  program  will  have  the 
opportunity  to  participate  on  a 
proportional  basis  in  cross-trade 
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transactions  during  the  operation  of  the 
program.  Warburg  International  states 
that  this  aspect  of  the  cross-trading 
program  will  be  part  of  the  information 
disclosed  in  writing  to  the  fiduciaries  of 
the  Plan  Accounts  prior  to  their 
authorization  for  participation  in  the 
program. 

12.  In  summary,  Warburg 
International  represents  that  the 
proposed  transactions  will  satisfy  the 
statutory  criteria  of  section  408(a)  of  the 
Act  because,  among  other  things:  (a)-An 
Independent  Fiduciary  will  provide 
written  authorization,  which  will  be 
terminable  at  will,  to  Warburg 
International  to  permit  the  Plan  Account 
to  participate  in  the  cross-trading 
program;  (b)  cross-trades  will  always  be 
executed  at  the  cvirrent  market  price  of 
the  secxuity  on  the -date  of  the 
transaction,  as  determined  by  an 
independent  third  party  source;  (c) 
specific  oral  or  written  authorization 
will  be  provided  by  the  Independent 
Fiduciary  to  Warburg  International  prior 
to  each  cross-trade  transaction;  (d)  all 
seoirities  involved  in  cross-trades  will 
be  securities  for  which  there  i»  a 
generally  recognized  market;  (e) 
Warburg  International  will  provide  . 
periodic  reporting  of  the  cross-trade 
transactions  to  the  Independent 
Fiduciary;  (f)  the  Plan  Accounts  will 
realize  significant  cost  savings  due  to 
reduced  brokerage  commissions  and 
avoidance  of  the  bid  and  offer  spread 
and  will  benefit  from  more  efficient 
implementation  of  investment 
strategies;  (g)  each  employee  benefit 
plan  comprising  a  Plan  Acco\int 
participating  in  the  cross-trade  will  have 
total  assets  of  at  least  $25  million  or 
must  be  part  of  a  master  trust  of  plans 
maintained  by  a  single  employer  or 
controlled  group  of  employers  which 
has  at  least  $25  million  in  assets;  (h)  the 
cross-trade  transactions  will  not  include 
any  assets  of  a  Plan  established  or 
maintained  by  Warburg  International  or 
its  Affihates;  and  (i)  neither  Warburg 
International  nor  its  Affiliates  will 
receive  any  additional  fees  or  other 
compensation  as  a  result  of  the 
proposed  cross-trade  transactions. 
FOR  FURTHEH  INFORMATION  CONTACT:  Mr. 
E.F.  Williams  of  the  Department, 
telephone  (202)  219-8194.  (This  is  not 
a  toll-free  number.) 

General  Information 

The  attention  of  interested  personfris 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  reUeve 
a  fiduciary  or  other  party  in  interest  of 
disqualified  person  from  certain  other 


provisions  of  the  Act  and/ or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent- fashion  in  accordance  with 
section  404(a)(1)(b)  of  the  act;  nor  does 
it  affect  the  reqiiirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  Before  an  exemption  may  be 
granted  imder  section  408(a)  of  the  Act 
and/or  section  4975(c)(2)  of  the  Code, 
the  Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan; 

(3)  The  proposed  exemptions,  if 
granted,  will  be  supplemental  to,  and 
not  in  derogation  of,  any  other 
provisions  of  the  Act  and/or  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rulesc 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction;  and 

(4)  The  proposed  exemptions,  if 
granted,  will  be  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
apphcation  arelrue  and  complete  and 
accurately  describe  all  material  terms  of 
the  transaction  which  is  the  subject  of 
the  exemption.  In  the  case  of  continuing 
exemption  transactions,  if  any  of  the 
material  facts  or  representations 
described  in  the  application  change 
after  the  exemption  is  granted,  the 
exemption  will  cease  to  apply  as  of  the 
date  of  such  change.  In  the  event  of  any 
such  change,  application  for  a  new 
exemption  may  be  made  to  the 
Department. 

Signed  at  Washington,  DC.  this  9th  day  of 
June.  1995. 
Ivan  Strasfeld, 

Directorvf  Exemption  Determinations, 
Pension  and  Welfare  Benefits  Administration, 
U.S.  Department  of  Labor. 
(PR  Doc.  95-14576  Filed  &-14-95;  8:45  am] 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  9S-040] 

NASA  Advisory  Council  (NAC),  Life 
and  Microgravity  Sciences  Advisory 
Committee,  Space  Station  UtUization. 
and  Applications  Advisory- 
Subcommittee;  Meeting. 

AGENCY:  NationaLAeronautics  and. 
Space  Administration. 

ACTION:  Notice  of  meeting. 

SUMMAftY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Pub. 
L.  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
NASA  Advisory  Council,  Life  and 
Microgravity  Science  and  Applications 
Advisory  Committee.  Space  Station 
Science  Utilization  Advisory 
Subcommittee. 

DATES:  July  10. 1995,  8  a.m.  to  9  p.m.; 
July  11, 1995,  8  a.m.  to  9  p.m.;  July  12. 
1995.  8  a.m.  to  6  p.m.;  July  13. 1995.  8 
a.m.  to  10  p.m.;  July  14. 1995.  8  a.m.  to 
3:00  p.m. 

addresses:  US  Air  Force  Academy, 
Colorado  Springs.  CO  80914. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  EdmondM.  Reeves.  CodeUS*: 
National  Aeronautics  and  Space 
Administration.  Washington.  E)C  20546, 
202/358-2560. 

SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  pubUc  up 
to  the  seating  capacity  of  the  room.  The 
agenda  for  the  meeting  is  as  follows: 

— Other  Topics  Related  to  the  Scientific 
Technologies  and  Commercial 
Utilization  of  the  Space  Station  may 
be  included  in  the  Meeting 
Discussions 

— Station  Capabilities  Program  Update 

— Science  Utilization  Plans. 

— Institute  Concepts  for  Space  Station 

— International  Utilization  Coordination 

— Operations  Scheduling 

It  is  imperative  that  the  meeting  be 
held  on  these  dates  to  accommodate  the 
scheduling  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  sign  a  visitor's  register. 
Dennis  C.  Bridge, 
Chief  Budget  Office. 

[PR  Doc.  95-14713  Piled  &-14-95;  8:45  am) 
BILUNO  CODE  7S10-01-M 
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NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

Dated:  June  2,  1995. 

The  National  Credit  Union 
Administration  submitted  the  following 
public  information  collection 
requirements  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980,  Pub.  L.  96-511. 
Copies  of  the  submission  may  be 
obtained  by  calling  the  NCUA  Clearance 
Officer  listed.  Comments  regarding 
information  collections  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  NCUA  Clearance  Officer, 
NCUA,  Office  of  Administration,  Room 
4009, 1775  Duke  Street,  Alexandria,  VA 
22314-3428. 

National  Credit  Union  Administration 

OMB  Number  3133-0061. 

Form  Number:  CLF  8703. 

Type  of  Review:  Reinstatement,  with 
change,  of  a  previously  approved 
collection  for  which  approval  has 
expired. 

Title:  Central  Liquidity  Repayment 
Agreement — Regular  Member. 

Description:  The  form  is  a  contract 
which  is  necessary  to  document  loans 
made  by  or  on  behalf  of  the  CLF  and 
establishes  an  enforceable  legal  right  to 
repayment  of  such  loans,  create  a 
security  interest  in  specified  assets  in 
case  of  non-payment,  and  establishes 
reporting  requirements.  Financial 
condition  of  the  credit  imion  can  be 
monitored  via  the  reporting 
requirement. 

Respondents:  Credit  unions  with  a 
loan  from  CLF. 

Estimated  Number  of  Respondents: 
25. 

Estimated  Burden  Hours  per 
Response:  1  hour. 

Frequency  of  Response:  Once  per 
year. 

Estimated  Total  Reporting  Burden:  25 
hours. 

OMB  Number:  3133-0064. 

Form  Number:  NCUA  7000,  7001. 
7002. 7003. and  7004. 

Type  of  Review:  Reinstatement,  with 
change,  of  a  previously  approved 
collection  for  which  approval  has 
expired. 

Title:  Forms  and  Instructions  for  CLF 
Loans. 

Description:  The  information 
provided  in  the  request  for  funds, 
statement  of  cash  receipts  and 
disbursements,  cash  flow  projections 
and  the  seasonal  flow  computations  will 
he  used  to  assist  in  an  analysis  of  the 


credit  union's  request  for  credit  and  in 
determining  the  applicant's  ability  to 
repay  the  advance  requested. 

Respondents:  Credit  unions  that 
request  a  loan  from  the  CLF. 

Estimated  Number  of  Respondents: 
25. 

Estimated  Burden  Hours  per 
Response:  1  hour. 

Frequency  of  Response:  Once  per 
application. 

Estimated  Total  Reporting  Burden:  25 
hours. 

OMB  Number:  3133-0063. 

Form  Number:  CLF  8702. 

Type  of  Review:  Reinstatement,  with 
change,  of  a  previously  approved 
collection  for  which  approval  has 
expired. 

Title:  Central  Liquidity  FaciUty 
Membership  Application. 

Description:  In  order  to  gain  access  to 
CLF  loans,  credit  unions  must  join  the 
CLF.  This  collection  provides  for 
membership  application.  The 
information  requested  is  necessary  to 
establish  a  creditor-debtor  relationship 
between  the  CLF  and  the  credit  union. 

Respondents:  Credit  unions  that  apply 
for  loans  from  the  CLF  and  credit 
unions  with  loans  from  the  CLF. 

Estimated  Number  of  Respondents: 
25. 

Estimated  Burden  Hours  per 
Response:  .50  hours. 

Frequency  of  Response:  One  time. 

Estimated  Total  Reporting  Burden: 
18.5. 

OMB  Number:  New  Collection. 

Fonn  Number:  CLF  8704. 

Type  of  Review:  New  collection. 

Title:  Central  Liquidity  Facility 
Repayment  Agreement — Agent  Member. 

Description:  The  loan  agreement 
requires  the  borrowing  credit  union  to 
submit  to  the  CLF  a  copy  of  its  month- 
end  financial  report  each  month  while 
the  loaB  is  outstanding. 

Respondents:  Credit  unions  with  a 
loan  from  the  CLF. 

Estimated  Number  of  Respondents: 
15. 

Estimated  Burden  Hours  per 
Response:  6  hours. 

Frequency  of  Response:  Monthly. 

Estimated  Total  Reporting  Burden:  90 
hours. 

OMB  Number:  3133-0067. 

Form  Number:  NCUA  5310. 

Type  of  Review:  Extension  of 
currently  approved  collection. 

Title:  Corporate  Credit  Union  Monthly 
Report. 

Description:  Section  202(a)(1)  of  the 
Federal  Credit  Union  Act  requires 
federally  insured  credit  imions  to  make 
reports  of  condition  to  the  NCUA  Board 
upon  dates  selected  by  it.  Each 


corporate  credit  union  completes  a 
monthly  financial  statement.  The 
information  is  electronically  transmitted 
to  a  central  corporate  credit  union.  The 
information  is  collected  on  a  disk  and 
forwarded  to  NCUA.  The  information  is 
collected  and  used  by  NCUA  to  monitor 
financial  and  statistical  trends  in 
corporate  credit  unions  and  to  allocate 
examination  and  supervision  resources. 

Respondents:  Federally  insured 
corporate  credit  luiions. 

Estimated  Number  of  Respondents: 
44. 

Estimated  Burden  Hours  per 
Response:  1. 

Frequency  of  Response:  Monthly. 

Estimated  Total  Reporting  Burden: 
528. 

OMB  Number:  3133-0116. 

Form  Number:  NCUA  4221.  4401, 
4506,  4506  and  9600. 

Type  of  Review:  Extension  of 
currently  approved  collection. 

Title:  12  U.S.C.  1771— Conversion 
From  Federal  to  State  Credit  Union  and 
From  State  to  Federal  Credit  Union. 

Description:  The  information 
collection  makes  up  the  application  for 
a  credit  union's  conversion  from  federal 
to  state  charter  and  from  state  to  federal 
charter.  In  addition  the  package 
contains  an  application  for  approval  of 
federal  insurance  of  memlwr  accounts  in 
credit  unions. 

Respondents:  Credit  unions. 

Estimated  Number  of  Respondents: 
50. 

Estimated  Burden  Hours  per 
Response:  2  hours. 

Frequency  of  Response:  Once. 

Estimated  Total  Reporting  Burden: 
200. 

Clearance  Officer:  Wilmer  A.  Theard 
(703)  518-6410.  National  Credit  Union 
Administration,  Room  4009,  1775  Duke 
Street,  Alexandria,  VA  22314-3428. 

Oh4B  Reviewer:  Milo  Sunderhauf 
(202)  395-5167.  Office  of  Management 
and  Budget,  Room  3208.  New  Executive 
Office  Building,  Washington,  D.C. 
20503. 
Becky  Baker, 

Secretary  of  the  NCUA  Board. 
IPR  Doc.  95-14620  Filed  6-14-95;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-295  and  50-304] 

Commonwealth  Edison  Company;  Zion 
Nuclear  Power  Station,  Unit  Nos.  1  and 
2;  Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 


31522 


Federal  Register  /  Vol.  60,  No.  115  /  Thursday,  June  15,  1995  /  Notices 


Federal  Register  /  Vol.  60,  No.  115  /  Thursday,  June  15,  1995  /  Notices 


31523 


considering  issuance  of  amendments  to 
Facility  Operating  License  Nos.  DPR-39 
and  DPR-48,  issued  to  Commonwealth 
Edison  Company  (the  hcensee),  for 
operation  of  Zion  Nuclear  Power 
Station,  Units  1  and  2,  located  in  Lake 
County,  Illinois. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  action  would  allow  the 
storage  of  fuel  in  the  new  fuel  storage 
vault  with  an  enrichment  up  to  and 
including  4.65  weight  percent  U-235, 
revise  the  description  of  the  enrichment 
of  the  fuel  in  the  reactor  core,  and  add 
references  to  three  previously  approved 
documents  in  the  Technical 
Specifications  (TSs). 

The  Need  for  the  Proposed  Action 

The  proposed  action  is  needed  since 
future  core  designs  will  incorporate  fuel 
enrichments  up  to  4.65  weight  percent 
U-235.  Use  of  the  higher  enrichment 
fuel  will  permit  increased  flexibility  in 
planning  fuel  cycles,  with  the  potential 
for  longer  fuel  cycles  or  higher  bumup 
rates. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  revisions  to 
the  TSs.  The  proposed  revisions  would 
permit  storage  of  fuel  enriched  to  a 
nominal  4.65  weight  U-235.  The  safety 
considerations  associated  with  storing 
new  and  spent  fuel  of  a  higher 
enrichment  have  been  evaluated  by  the 
NRC  staff.  The  staff  has  concluded  that 
such  changes  would  not  adversely  affect 
plant  safety.  The  proposed  changes  have 
no  adverse  effect  on  the  probability  of 
any  accident.  No  changes  are  being 
made  in  the  types  or  amoiuits  of  any 
radiological  effluents  that  may  be 
released  o^site.  There  is  no  significant 
increase  in  the  allowable  individual  or 
cimiulative  occupational  radiation 
exposure. 

The  environmental  impacts  of 
transportation  resulting  from  the  use  of 
higher  enrichment  fuel  and  extended 
irradiation  were  published  and 
discussed  in  the  staff  assessment 
entitled,  "NRC  Assessment  of  the 
Environmental  Effects  of  Transportation 
Resulting  from  Extended  Fuel 
Enrichment  and  Irradiation,"  dated  July 
7, 1988,  and  published  in  the  Federal 
Register  (53  FR  30355)  on  August  11, 
1988,  as  corrected  on  August  24,  1988 
(53  FR  32322)  in  connection  with 
Shearon  Harris  Nuclear  Power  Plant, 
Unit  1:  Environmental  Assessment  and 
Finding  of  No  Significant  Impact.  As 
indicated  therein,  the  environmental 


cost  contribution  of  the  proposed 
increase  in  the  fuel  enrichment  and 
irradiation  Umits  are  either  unchanged 
or  may,  in  fact,  be  reduced  from  those 
summarized  in  Table  S— 4  as  set  forth  in 
10  CFR  51.52(c).  Accordingly,  the 
Commission  concludes  that  there  are  no 
significant  radiological  environmental 
impacts  associated  with  the  proposed 
amendment. 

With  regard  to  potential 
nonradiological  impacts  of  reactor 
operation  with  the  higher  enrichment 
fuel,  the  proposed  changes  to  the  TS 
involve  systems  located  entirely  within 
the  restricted  area,  as  defined  in  10  CFR 
Part  20.  They  do  not  affect 
nonradiological  plant  effluents  and  have 
no  other  environmental  impact. 
Accordingly,  the  Commission  concludes 
that  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed  action. 

Alternatives  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
there  is  no  measurable  environmental 
impact  associated  with  the  proposed 
action,  any  alternatives  with  equal  or 
greater  enviroiunental  impact  need  not 
be  evaluated.  As  an  alternative  to  the 
proposed  action,  the  staff  considered 
denial  of  the  proposed  action.  Denial  of 
the  application  would  result  in  no 
change  in  current  environmental 
impacts.  The  environmental  impacts  of 
the  proposed  action  and  the  alternative 
action  are  similar. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Final  Environmental 
Statement  for  Zion  Nuclear  Power 
Station,  Units  1  and  2. 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  poUcy, 
on  May  31, 1995,  the  staff  consulted 
with  the  Illinois  State  official,  Mr.  Frank 
Niziolek;  Head,  Reactor  Safety  Section; 
Division  of  Engineering;  Illinois 
Department  of  Nuclear  Safety;  regarding 
the  environmental  impact  of  the 
proposed  action.  The  State  official  had 
no  comments. 

Finding  of  No  Significant  Impact 

Based  upon  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  and  environmental  impact 
statement  for  the  proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's  letter 
dated  December  23,  1994,  which  is 


available  for  public  inspection  at  the 
Commission's  Public  Dociunent  Room, 
the  Gehnan  Building,  2120  L  Street, 
NW.,  Washington,  DC,  and  at  the  local 
public  document  room  located  at  the 
Waukegan  Public  Library,  128  N. 
County  Street,  Waukegan,  Illinois 
60085. 

Dated  at  Rockville,  Maryland,  this  8th  day 
of)une  1995. 

For  the  Nuclear  Regulatory  Commission. 
Robert  A.  Capra, 

Director,  Project  Directorate  ni-2,  Division 
of  Reactor  Projects  UI/IV.  Office  of  Nuclear 
Reactor  Regulation. 

(FR  Doc.  95-14669  Filed  6-14-95;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
National  Association  of  Securities 
Dealers,  Inc.,  Relating  to  Mediation  of 
Disputes 

[Release  No.  34-35830;  File  No.  SR-NASD- 
95-25] 

June  9,  1995. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  June  6, 1995,'  the 
National  Association  of  Securities 
Dealers,  Inc.  ("NASD"  or  "Association") 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  n,  and  III  below,  which  Items 
have  been  prepared  by  the  NASD.  The 
Conunission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  bom  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NASD  is  proposing  to  amend  the 
Code  of  Arbitration  Procedure  ("Code") 
by  adding  a  new  Part  IV  to  set  forth 
rules  to  govern  the  administration  of 
mediations.  The  NASD  is  also  proposing 
to  amend  Sections  37,  43  and  44  of  the 
Code  2  to  add  fee  and  other  provisions 
relating  to  the  administration  of 


>  The  NASD  amended  the  proposed  rule  change 
subsequent  to  its  original  Bling  on  May  19, 1995. 
Amendment  No.  1  was  a  minor  technical 
amendment,  the  text  of  which  may  be  examined  in 
the  Commission's  Public  Reference  Room.  See 
Letter  from  Suzanne  E.  Rothwell,  Associate  General 
Counsel,  NASD,  to  Mark  P.  Barracca,  Branch  Chief. 
Over-the-Counter  Regulation.  Division  of  Market 
Regulation.  SEC  (June  2. 1995). 

'  NASD  Manual.  Code  of  Arbitration  Procedure, 
Pan  in.  Sees.  37. 43  and  44.  (CCH)  113737,  3743, 
3744. 


mediations.  Below  is  the  text  of  the 
proposed  rule  change.  Proposednew 
language  is  in  italics. 

Code  of  Arbitration  Procedure 


Record  of  Proceedings 

Sec.  37.  (a)  A  verbatim  record  by 
stenographic  reporter  or  tape  recording 
of  all  arbitration  hearings  «hali  be  kept 
If  a  party  or  parties  to  a  dispute  elect  to 
have  the  record  transcribedv  the  cost  of 
such  transcription  shall  be  borne  by  the 
party  or  parties  making  the  request 
unless  the  arbitrators  direct  otherwise. 
The  arbitrators  may  also  direct  that  the 
record  be  transcribed.  If  the  record  is 
transcrit)ed  at  the  request  of  any  party, 
a  copy  shall  be  provided  to  the 
arbitrators. 

(b)  A  verbatim  record  of  mediation 
conducted  pursuant  to  Part  IV  of  this 
Code  shall  not  be  kept 

Schedule  of  Fees  for  Customer  Disputes 

Sec.  43. 

***** 

(i)  Each  party  to  a  matter  submitted  to 
a  mediation  administered  by  the 
Association  where  there  is  no 
Association  arbitration  proceeding 
pending  shall  pay  an  administrative  fee 
of  $150. 

(j)  The  parties  to  a  mediation 
administered  by  the  Association  shall 
pay  all  of  the  mediator's  charges, 
including  the  mediator's  travel  and 
other  expenses.  The  charges  shall  be 
specified  in  the  Submission  Agreement 
and  shall  be  apportioned  equally  among 
the  parties  unless  they  agree  otherwise. 
Each  party  shall  deposit  with  the 
Association  their  proportional  share  of 
the  anticipated  mediator  charges  and 
expenses,  as  determined  by  the  Ditcctor 
of  Mediation,  prior  to  the  first  mediation 
session.  Mediator  charges,  except  travel 
and  other  expenses,  are  as  follows: 

(1)  Initial  Mediation  Session:  $600  or 
four  (4)  times  the  mediator's  hourly  rate 
agreed  to  by  the  parties  and  the 
mediator;  and 

(2)  Additional  Mediation  Sessions: 
$150  per  hour,  or  such  other  hourly  rate 
agreed  to  by  the  parties  and  the 
mediator,  per  hour  or  portion  thereof. 

Schedule  of  Fees  for  Industry  and 
Clearing  Controversies 

Sec.  44. 

***** 

(j)  Each  party  to  a  matter  submitted  to 
a  mediation  administered  by  the 
Association  where  there  is  no 
Association  arbitration  proceeding 
pending  shall  pay  an  administrative  fee 
of  $250. 


(k)  The  parties  to  a  mediation 
administered  by  the  Association  shall 
pay  all  of  the  mediator's  charges, 
including  the  mediator's  travel  and 
other  expenses.  The  charges  shall  be 
specified  in  the  Submission  Agreement 
and  shall  be  apportioned  equally  among 
the  parties  unless  they  agree  otherwise. 
Each  party  shall  deposit  with  the 
Association  their  proportional  share  of 
the  anticipated  mediator  charges  and 
expenses,  as  determined  by  the  Director 
of  Mediation,  prior  to  the  first  mediation 
session.  Mediator  charges,  exceptJravel 
and  other  expenses,  are  as  follows: 

(1)  Initial  Mediation  Session:  $600  or 
four  (4)  times  the  mediator's  hourly  rate 
agreed  to  by  the  parties  and  the- 
mediator;  and 

(2)  Additional  Mediation  Sessions: 
$150  per  hour,  or  such  other  hourly  rate 
agirsed  to  by  the  parties  and  the 
mediator,  per  hour  or  portion  thereof. 

Sec.  47  Reserved.^ 
Sec.  48  Reserved. 
Sec.  49  Reserved. 

PART  r/— MEDIA  TION  RULES 

Scope  and  Authority 

Sec.  50.  (a)  The  NASD  Mediation 
Procedures  ("Procedures")  set  forth  in 
this  Part  shall  apply  to  the  mediation  of 
any  dispute,  claim  or  controversy 
("matter")  administered  by  the 
Association. 

(b)  A  Director  of  Mediation  shall  be 
designated  by  the  Association  to 
administer  mediations  under  these 
Procedures.  The  Director  will  consult 
the  Association's  National  Arbitration 
Committee  on  the  administration  of 
mediations  and  the  Committee  shall,  as 
necessary,  make  recommendations  to 
the  Director  and  recommend  to  the 
Board  of  Governors  amendments  to  the 
Procedures.  The  duties  and  functions  of 
the  Director  may  be  delegated  as 
appropriate.  For  purposes  of  this  Part, 
the  term  "Director"  refers  to  the  Director 
of  Mediation. 

(c)  Neither  the  NASD  nor  any 
mediator  appointed  to  mediate  a  matter 
pursuant  to  these  Procedures  shall  have 
any  authority  to  compel  a  party  to 
participate  in  a  mediation  or  to  settle  a 
matter. 

Submission  of  Eligible  Matters 

Sec.  51.  Any  matter  eligible  for 
arbitration  under  this  Code,  any  part 
thereof,  or  any  issue  related  to  the 
matter,  including  procedural  issues, 
may  be  submitted  for  mediation  under 


'  These  new  "reserved"  sections  are  being  added 
to  provide  room  for  additional  new  provisions  of 
the  Code  that  should  precede  the  mediation 
provisions. 


these  Procedures  upon  the  agreement  of 
all  parties.  A  matter  will  be  deemed 
submitted  when  the  Director  has 
received  an  executed  Submission 
Agreement  for  each  party.  The  Director 
shall  have  the  sole  authority  to 
determine  if  a  matter  is  eligible  to  be 
submitted  for  mediation. 

Arbitration  Proceedings 

Sec.  52.  Unless  the  parties  agree 
otherwise,  the  submission  of  a  matter 
for  mediation  shall  not  stay  or  otherwise 
delay  the  arbitration  of  a  matter  pending 
under  this  Code. 

Mediator  Selectioa 

Sec.  53.  (a)  A  mediator  may  be 
selected:  (1)  by  the  parties  from  a  list 
suppUed  by  the  Director;  (2)  by  the 
parties  from  a  Ust  or  other  source  of 
their  own  choosing;  or  (3)  by  the 
Director  if  the  parties  do  not  act  to  select 
a  mediator  after  submitting  a  matter  to 
mediation. 

(b)  With  respect  to  any  mediator 
assigned  or  selected  bxim  a  list  provided 
by  ^e  Association,  the  parties-will  be  ■ 
provided  with  information  relating  to 
the  mediator's  employment,  education, 
and  professional  background,  as  well  as 
information  on  the  mediator's 
experience,  training,  and  credentials  as 
a  mediator.  Any  mediator  selected  or 
assigned  to  mediate  a  matter  shal^ 
comply  with  the  provisions  of  Sections 
23(a),  (b)  and  (c)  of  the  Code,  unless, 
with  respect  to  a  mediator  selected  from 
a  source  other  than  the  Association's 
Ust,  the  parties  elect  to  waive  such 
disclosure. 

(c)  No  mediator  shall  be  permitted  to 
serve  as  an  arbitrator  of  any  matter 
pending  in  NASD  arbitration  in  which 
he  served  as  mediator,  marshnll  the 
mediator  be  permitted  to  represent  any 
party  or  partitdpant  to  the  mediation  in 
any  subsequent  NASD  arbitration 
proceeding  relating  to  the  subject  matter 
of  the  mediation. 

Limitation  on  Liability 

Sec.  54.  The  Association,  its 
employees,  and  any  mediator  named  to 
mediate  a  matter  under  this  Part,  shall 
not  be  Uable  for  any  act  or  omission  in 
connection  with  a  mediation 
administered  pursuant  to  these 
Procedures. 

Mediation  Ground  Rules 

Sec.  55.  (a)  The  following  Groimd 
Rules  are  established  to  govern  the 
mediation  of  a  matter.  The  parties  to  a 
mediation  may  agree  to  amend  any  or 
all  of  the  Ground  Rules  at  any  time.  The 
Ground  Rules  are  intended  to  be 
standards  of  conduct  for  the  parties  and 
the  mediator. 
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(b)  Mediation  is  voluntary  and  any 
party  may  withdraw  from  mediation  at 
any  time  prior  to  the  execution  of  a 
written  settlement  agreement  by  giving 
notice  of  withdrawal  to  the  mediator, 
the  other  parties,  and  the  Director. 

(c)  The  mediator  shall  act  as  a  neutral, 
impartial,  facilitator  of  the  mediation 
process  and  shall  not  have  any  authority 
to  determine  issues,  -^.ake  decisions  or 
otherwise  resolve  the  matter. 

(d)  Following  the  selection  of  a 
mediator,  the  mediator,  all  parties  and 
their  representatives  will  meet  in  person 
or  by  conference  call  for  all  mediation 
sessions,  as  determined  by  the  mediator 
or  by  mutual  agreement  of  the  parties. 
The  mediator  shall  facilitate,  through 
joint  sessions,  caucuses  and/or  other 
means,  discussions  between  the  parties, 
with  the  goal  of  assisting  the  parties  in 
reaching  their  own  resolution  of  the 
matter.  The  mediator  shall  determine 
the  procedure  for  the  conduct  of  the 
mediation.  The  parties  and  their 
representatives  agree  to  cooperate  with 
the  mediator  in  ensuring  that  the 
mediation  is  conducted  expeditiously, 
to  make  all  reasonable  efforts  to  be 
available  for  mediation  sessions,  and  to 
be  represented  at  all  scheduled 
mediation  sessions  either  in  person  or 
through  a  person  with  authority  to  settle 
the  matter. 

(e)  The  mediator  may  meet  with  and 
commimicate  separately  with  each  party 
on  their  representative.  The  mediator 
shall  notify  all  other  parities  of  any  such 
separate  meetings  or  other 
communications. 

(f)  The  parties  agree  to  attempt,  in 
good  faith,  to  negotiate  a  settlement  of 
the  matter  submitted  to  mediation. 
Notwithstanding  that  a  matter  is  being 
mediated,  the  parties  may  engage  in 
direct  settlement  discussions  and 
negotiations  separate  from  the 
mediation  process. 

(g)  Mediation  is  intended  to  be  private 
and  confidential.  The  parties  and  the 
mediator  agree  not  to  disclose,  transmit, 
introduce,  or  otherwise  use  opinions, 
suggestions,  proposals,  offers,  or 
admissions  obtained  or  disclosed  during 
the  mediation  by  any  party  or  the 
mediator  as  evidence  in  any  action  at 
law,  or  other  proceeding,  including  a 
lawsuit  or  arbitration,  unless  authorized 
in  vmting  by  all  other  parties  to  the 
mediation  or  compelled  by  law,  except 
that  the  fact  that  a  mediation  has 
occurred  shall  not  be  considered 
confidential. 

Notwithstanding  the  foregoing,  the 
parties  agree  and  acknowledge  that  the 
provisions  of  this  subsection  shall  not 
operate  to  shield  from  disclosure  to  the 
Association  or  any  other  regulatory 
authority,  documentary  or  other 


information  that  the  Association  or 
other  regulatory  authority  would  be 
entitled  to  obtain  or  examine  in  the 
exercise  of  its  regulatory 
responsibilities. 

The  mediator  will  not  transmit  or 
otherwise  disclose  confidential 
information  provided  by  one  party  to 
any  other  party  unless  authorized  to  do 
so  by  the  party  providing  the 
confidential  information. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  fiUng  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  NASD  has 
prepared  summaries,  set  forth  in 
Sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

Introduction 

The  NASD  is  the  premier  securities 
industry  arbitration  forum.  The  more 
than  5,500  cases  filed  with  the  NASD  in 
calendar  year  1994  represented  82 
percent  of  all  seciuities  arbitrations  filed 
in  all  forums  combined  (including  the 
American  Arbitration  Association)  and 
86  percent  of  all  arbitrations  filed  with 
self-regulatory  organizations.  The 
volume  of  arbitration  cases  has  been 
growing  dramatically  since  the  U.S. 
Supreme  Court  in  1987  recognized  the 
enforceability  of  predispute  arbitration 
agreements  with  respect  to  securities 
law  claims. 

Coincidentally  with  the  growth  in 
volume,  the  NASD  has  noted  that 
arbitration  has  become  increasingly 
complex,  costly,  time-consuming  and 
resembUng  of  court  litigation  to  the 
point  that  some  of  the  advantages  of 
arbitration  as  a  low  cost,  swift, 
alternative  to  judicial  resolution  of 
disputes  are  disappearing.  The  result  of 
this  trend  has  been  renewed  interest  in 
other  forms  of  alternative  dispute 
resolution  that  would  recapture  the  low 
cost  and  time  saving  that  arbitration 
once  provided.  To  that  end,  the  NASD 
has  determined  that  mediation  could 
serve  as  a  valuable  alternative  to 
arbitration  for  all  parties.  The  goal  of 
mediation  is  to  explore  and  come  to  a 
settlement  of  an  outstanding  dispute 


without  resort  to  adversarial 
adjudication.  Accordingly,  the  NASD  is 
proposing  to  adopt  a  new  Part  FV  to  the 
Code  setting  forth  rules  to  govern  the 
mediation  of  disputes  administered  by 
the  NASD. 

Description  of  Proposed  Mediation 
Rules 

The  NASD  published  Notice  to 
Members  95-01  ("NTM  95-01")  in 
January  1995  requesting  comment  on 
proposed  Mediation  Rules.  The 
comments  received  by  the  NASD  are 
discussed  below  and  a  copy  of  NTM  95- 
01  is  attached  to  the  NASD's  filing  as 
Exhibit  2.  The  proposed  Mediation 
Rules,  as  revised  in  response  to  the 
comment  letters  received  and  as  a  result 
of  further  internal  NASD  review,  have 
been  drafted  to  preserve  the  elements  of 
the  procedural  structure  envisioned  in 
the  rules  pubUshed  in  NTM  95-01, 
while  eliminating  those  portions  that 
were  educational  in  nature.  The 
proposed  Mediation  Rules  have  been 
structured,  by  subject,  as  follows: 

1.  General  Scope  and  Authority 

2.  Submission  of  Eligible  Matters 

3.  Stay  or  Delay  of  Arbitration  Pending 
Mediation 

4.  Mediator  Selection 

5.  Liability  Limitation 

6.  Ground  Rules 

The  Mediation  Rules  are  proposed  to 
be  incorporated  into  the  Code  as  a  new 
Part  rv.  with  provisions  matching  the 
structure  referred  to  above,  and 
numbered  consecutively  with  the 
current  provisions  of  the  Code.  This 
structure  permits  reference  in  the 
proposed  Mediation  Rules  to  both  the 
subject  matter  jurisdiction  of  the  Code 
and  the  arbitrator  disclosure  provisions 
as  they  apply  to  mediators. 

Recorcf  of  Sessions.  The  NASD  is 
proposing  to  amend  Section  37  of  the 
Code  to  add  a  new  paragraph  (b)  to 
prohibit  the  keeping  of  a  verbatim 
record  of  any  mediation  session 
conducted  pursuant  to  the  proposed 
rules.  The  NASD  believes  that  a 
verbatim  record  is  not  consistent  with 
the  goals  or  methods  of  mediation;  a 
free-flowing  and  confidential  exchange 
of  views,  opinions,  proposals  and 
admissions. 

Fees.  The  fees  for  mediations  are  set 
forth  as  amendments  to  Sections  43  and 
44  of  the  Code.  The  NASD  is  proposing 
that  the  administrative  fees  of  the  NASD 
for  administering  a  mediation  set  forth 
in  proposed  Subsections  43(i)  and  44(j) 
will  only  be  charged  when  there  is  no 
Association  arbitration  pending.  Where 
there  is  no  arbitration  pending,  under 
proposed  Subsection  43(i)  the  NASD 
will  charge  each  party  $150  to 
administer  the  mediation  of  a  pubUc 


customer  matter  and,  under  proposed 
Subsection  44(j),  the  NASD  will  charge 
each  party  $250  to  administer  the 
mediation  of  an  industry  matter. 

The  fees  will  be  assessed  for  each 
matter  submitted  to  mediation.  Pursuant 
to  proposed  Section  5,  discussed  below, 
a  matter  is  deemed  submitted  to 
mediation  when  the  Director  has 
received  an  executed  mediation 
Submission  Agreement  fi-om  all  parties.* 

In  addition,  proposed  Subsections 
43(j)  44(k)  provide  that  the  parties  shall 
pay  all  of  the  mediator's  charges, 
including  travel  and  other  expenses. 
The  NASD  proposes  to  set  forth  the 
mediator's  charges  in  the  Submission 
Agreement  and  they  vdll  be  apportioned 
equally  among  the  parties  unless  they 
agree  otherwise.  The  NASD  also  will 
make  an  initial  estimate  the  mediator's 
charges  based  on  the  anticipated  length 
of  the  session  or  sessions  The  parties 
will  be  required  to  deposit  their 
proportional  share  of  such  estimated 
charges  with  the  NASD  prior  to  the  first 
mediation  session. 

The  NASD's  standard  mediator 
charges  will  be  $150  per  hour,  although 
the  parties  may  agree  to  pay  different 
charges  for  a  particular  mediator.  While 
the  NASD  intends  to  make  its  best 
efforts  to  make  mediators  available  at 
the  specified  hourly  rate,  some  qualified 
mediators  may  decUne  to  serve  unless 
compensated  at  a  higher  rate. 

Finally,  the  NASD  intends  that  the 
mediator's  hourly  fee  for  both  joint 
sessions  (except  for  the  first  session) 
and  separate  sessions  will  be  assessed 
for  each  half  hoiu-  or  portion  thereof.  In 
addition,  the  mediator's  hourly  rate  for 
separate  meetings  will  be  apportioned 
equally  among  all  parties  without  regard 
to  the  actual  amoimt  of  time  each  party 
has  spent  with  the  mediator.  The  NASD 
believes  that  all  parties  benefit  equally 
from  the  mediator's  efforts  in  meeting 
with  each  party  even  if  the  mediator 
spends  more  time  with  one  than  the 
other. 

General  Scope  and  Authority.  The 
NASD  is  proposing  to  adopt  new 
Section  50  to  establish  the  scope  and 
authority  of  the  rules.  Proposed  Section 
50  provides  that  the  rules  apply  to 
mediations  administered  by  the 
Association  and  calls  for  the  designation 
of  a  Director  of  Mediation  to  administer 
mediations.  Section  50  also  specifies 
that  the  Director  of  Mediation  will 
consuh  the  National  Arbitration 
Committee  ("Committee")  on 
administering  the  Mediation  program 


and  the  Committee,  as  necessary,  may 
make  recommendations  concerning  the 
administration  of  the  Mediation 
Program  to  the  Director  and  recommend 
amendments  to  the  rules  to  the  Board. 
Finally,  Section  50  states  that  neither 
any  mediator  nor  the  NASD  shall  have 
any  authority  to  compel  a  party  to 
submit  to  mediation  or  to  settle  a  matter. 
This  last  provision  is  intended  to  clarify 
the  voluntary  nature  of  mediation.* 

Submission  of  Eligible  Matters. 
Proposed  Section  51  provides  that  any 
matter,  or  part  of  a  matter  (such  as 
procedural  issues),  eligible  for 
arbitration  imder  the  NASD's  Code  may 
be  mediated.  Any  ambiguities  about  the 
eligibility  of  a  matter  for  mediation  will 
be  decided  by  the  Director.  Proposed 
Section  51  also  states  a  matter  will  be 
deemed  submitted  when  the  Director 
has  received  an  executed  mediation 
Submission  Agreement  from  each  party. 
The  submission  of  a  matter  triggers  the 
obligation  to  pay  applicable  fees  and 
initiates  the  NASD's  activities  in  finding 
a  mediator  and  making  arrangements  for 
facilities  for  the  mediation. 

The  NASD  anticipates  that 
indications  of  interest  in  mediation  will 
be  solicited  by  the  Director,  as  well  as 
expressed  informally  by  parties.  When 
an  indication  of  interest  is  expressed, 
the  Director  will  seek  commitments  to 
participate  from  other  parties.  Once 
those  commitments  are  obtained,  either 
orally  or  in  writing,  the  Director  v«ll 
forward  a  mediation  Submission 
Agreement  to  the  parties  for  execution. 

Stay  or  Delay  of  Arbitration  Pending 
Mediation.  Proposed  Section  52 
provides  that  any  arbitration  pending  at 
the  time  of  a  mediation  will  not  be 
stayed  or  delayed  unless  the  parties 
agree.  The  NASD  believes  this  provision 
is  important  to  prevent  gamesmanship 
through  the  use  of  mediation  as  a 
delaying  tactic. 

Mediator  Selection.  Proposed  Section 
53  provides  for  the  appointment  of 
mediators  and  permits  the  parties  to 
select  a  mediator  from  a  list  supplied  by 
the  Director,  or  to  obtain,  on  their  own, 
a  non-NASD  mediator.  !f  the  parties  do 
not  act  to  select  a  mediator,  the  Director 
will  assign  a  mediator.  The  parties  will 
also  be  provided  with  information 
relating  to  the  mediator's  employment, 
education,  and  professional  backgroimd, 
as  well  as  information  on  the  mediator's 


comply  with  the  same  background 
disclosure  requirements  as  arbitrators. 

Finally,  proposed  Subsection  53(c) 
prohibits  a  mediator  from  serving  as  an 
arbitrator  or  from  representing  any  party 
to  a  mediation  in  any  subsequent 
arbitration  proceeding  relating  to  the 
subject  matter  of  the  mediation.  The 
NASD  does  not  beUeve  that  mediators, 
having  served  as  a  neutral  in  a  position 
of  trust  and  confidence  with  the  parties, 
should  be  permitted  to  serve  either  as  an 
arbitrator  or  as  an  advocate  of  on  party 
with  respect  to  matters  that  the  has 
knowledge  of  due  to  his  involvement 
with  both  parties.  The  NASD  also 
beheves  that  state  law,  attorney  codes  of 
ethics,  and  mediator  cods  of  conduct  * 
provide  sufficient  protection  for  parties 
in  judicial  forums. 

Liability  Limitation.  Proposed  Section 
54  provides  for  the  limitation  of  liability 
of  mediators,  the  Association,  and  its 
employees,  for  any  act  or  omission  in 
connection  vrith  a  mediation 
administered  by  the  NASD  under  the 
rules. 

Ground  Rules.  Proposed  Subsection 
55(a)  states  that  the  Section  sets  forth 
standard  Ground  Rules  government 
mediations  and  permits  the  parties  to 
amend  any  of  the  Ground  Rules  at  any 
time.  The  Subsection  also  provides  that 
the  Groimd  Rules  are  intended  to  be 
standards  of  conduct  for  the  parties  and 
for  the  mediation.  The  NASD  intends 
that  the  parties  be  able  to  tailor  the 
ground  rules  governing  their  mediation 
to  meet  their  needs. 

Proposed  Subsection  55(b)  states  that 
mediation  is  voluntary  and  that  parties 
may  withdraw  from  a  mediation  at  any 
time  prior  to  the  execution  of  a 
settlement  agreement  by  giving  written 
notice  of  withdrawal  to  the  mediator, 
the  other  parties,  and  the  Director.  This 
provision  is  intended  to  clarify  that, 
while  the  goal  of  mediation  is  to  explore 
and  settle  outstanding  disputes,  if 
possible,  the  proposed  rules  are  process 
oriented,  not  result  oriented.  The  NASD 
does  not  intend  that  any  party  will  be 
subject  to  any  compidsion  or  coercion  to 
come  to  a  particular  conclusion  of  a 
mediation.  The  process  is  completely 
volimtary  and  any  party  may  withdraw 
fitim  a  mediation  at  any  time  and  for 
any  reason,  or  for  no  reason  at  all.  If  at 
any  time  a  party  feels  that  continuing 


'  The  NASD  is  developing  a  standard  form 
mediation  Submission  Agreement  containing  terras 
essential  to  the  NASD.  A  copy  of  the  Submission 
Agreement  will  be  provided  to  all  parties. 


^Tbe  NASD  intends  to  solicit  participation  in 
mediation  by  approaching  parties  to  arbitration 
cases  to  advise  them  about  mediation,  explain  the 
program  and  its  merits  and  explore  whether 
mediation  might  meet  the  needs  of  the  parties.  The 
NASD  believes  an  outreach  program  such  as  this 
will  increase  the  utilization  of  mediation  and 
reduce  the  number  of  cases  going  to  hearing. 


*The  American  Bar  Association  ("ABA")  is 
considering  draft  mediator  standards  of  conduct.  It 
is  anticipated  that  the  ABA  will  approve  the  draft 
standards  at  its  next  meeting.  Draft  Standard  in 
states  in  pertinent  part  that  "(wjithout  the  consent 
of  all  parties,  a  mediator  shall  not  subsequently 
establish  a  professional  relationship  with  one  of  the 
parties  in  a  related  matter,  or  in  an  unrelated  matter 
under  circumstances  which  would  raise  legitimate 
questions  about  the  integrity  of  the  mediation 
process." 
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with  a  mediation  is  not  in  his  interests 
he  is  free  to  terminate  the  mediation. 

Proposed  Subsection  55(c)  estabUshes 
that  the  mediator's  role  is  to  act  as  a 
neutral,  impartial,  facilitator,  without 
authority  to  impose  decisions  or  a 
settlement  on  the  parties. 

Proposed  Subsection  55(d)  requires 
that  the  parties  and  their  representatives 
meet  jointly  with  the  mediator,  in 
person  or  by  conference  call  as 
determined  by  the  mediator  or  by 
mutual  agreement  of  the  parties.  The 
mediator  will  facilitate  through  joint 
sessions,  caucuses  and/ or  other  means, 
discussions  between  the  parties  on  the 
subject  matter  of  the  mediation. 

Proposed  Subsection  55(d)  also 
provides  that  the  mediator  will 
determine  the  procedure  for  the 
mediation  and  the  parties  agree  to 
cooperate  with  the  mediator  in 
conducting  the  mediation  expeditiously, 
to  make  reasonable  efforts  to  be 
available  for  mediation  sessions,  and  to 
be  represented  at  all  sessions  either  in 
person  or  by  someone  with  authority  to 
settle  the  matter.  This  subsection  is 
intended  to  ensure  that  common 
obstacles  to  expeditious,  effective 
mediation  are  avoided  and  it  sets  forth 
rules  that  will  discourage  dilatory 
conduct  and  prevent  gamesmanship. 
Parties  failing  to  adhere  to  these 
standards  send  a  strong  signal  that  they 
are  not  interested  in  mediating  in  good 
faith. 

Proposed  Subsection  55(e)  permits  the 
mediator  to  meet  with  and  communicate 
separately  with  each  party,  provided  the 
mediator  notifies  the  other  parties.  This 
is  intended  to  permit  the  mediator  to 
take  steps  to  keep  the  mediation  on 
track,  if  necessary,  by  initiating  separate 
communications.  These  private 
caucuses  are  intended  to  provide  the 
mediator  with  an  opportunity  to  explore 
candidly  each  party's  underlying 
interests  and  the  strengths  and 
weaknesses  of  their  positions;  however, 
the  mediator  will  not  disclose 
confidential  information  in  violation  of 
the  confidentiality  provisions. 
Subsection  55(g),  discussed  below,  bars 
the  mediator  from  disclosing  one  party's 
confidential  information  to  another 
party  without  authorization. 

Proposed  Subsection  55(f)  sets  forth 
the  goal  of  mediation — to  negotiate  a 
settlement  in  good  faith.  The  Subsection 
also  permits  direct  negotiations  between 
the  parties  outside  of  the  mediation 
process. 

Proposed  Subsection  55(g)  provides 
that  mediation  is  intended  to  be  private 
and  confidential.  The  Subsection 
obligates  the  parties  and  the  mediator 
not  to  disclose  or  otherwise 
communicate  anything  disclosed  during 


the  mediation  in  any  other  proceeding, 
unless  authorized  by  all  other  parties  to 
the  mediation.  The  Subsection  permits 
disclosure  if  compelled  by  law,  which 
provides  for  situations  where  a  party  is 
subpoenaed  or  where  there  are 
regulatory  requirements,  such  as  the 
disclosures  required  in  Form  U— 4  or 
under  Article  IV,  Section  5  of  the  Rules 
of  Fair  Practice.  This  Subsection  also 
provides  expressly  that  the  fact  that  a 
mediation  occurred  is  not  confidential. 

Proposed  Subsection  55(g)  also  makes 
clear  that  the  confidentiality  provisions 
will  not  operate  to  shield  from 
disclosure  documentary  or  other 
information  that  the  Association  or 
other  regulatory  authority  would  be 
entitled  to  obtain  or  examine  in  the 
exercise  of  its  regulatory 
responsibilities.  Thus,  a  party  could  not 
refuse  to  disclose  that  information  to  the 
NASD  or  an  opposing  party  in  civil 
litigation  under  the  confidentiality 
clause  by  disclosing  documentary  or 
other  information  during  the  course  of 
a  mediation  and  then  claiming  that  it  is 
confidential. 

In  addition,  the  Subsection  bars  the 
mediator  from  disclosing  one  party's 
confidential  information  to  another 
party  without  authorization,  which 
memorializes  a  standard  practice  of 
mediators. 

The  NASD  is  requesting  that  the 
proposed  rule  change  be  effective 
within  45  days  of  SEC  approval. 

The  NASD  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  Section  15A(b)(6)  of  the 
Act '  in  that  the  proposed  rule  change 
will  facihtate  the  dispute  resolution 
process  for  all  participants  by  providing 
an  alternative  to  adversarial 
adjudication  of  disputes  resulting  in 
lower-cost,  quicker  resolution  of 
disputes. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  NASD  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act,  as  amended. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

The  proposed  rule  change  was 
published  for  comment  by  the  NASD  in 
Notice  to  Members  95-01  (January 
1995).  Five  comments  were  received  in 
response  thereto.  Of  the  5  comment 
letters  received,  all  generally  were  in 
favor  of  the  proposed  rule  change. 


As  noted  above,  the  proposed  rules  as 
pubhshed  for  comment  in  Notice  to 
Members  95-01  are  substantially 
different  in  stnicture  from  those  being 
submitted  for  approval  in  this  proposed 
rule  change.  The  proposed  rule  change 
described  in  this  filing  represents 
modifications  that  respond  to  the 
comments  received  and  to  other 
considerations  developed  following  the 
publication  of  Notice  to  Members  95— 
01. 

The  Securities  Industry  Association 
(SIA)  urged  the  NASD  to  seek 
experienced  mediators,  but  said  that  the 
amount  of  detail  sought  by  the 
Mediation  Profile  Questionnaire  could 
limit  the  size  of  the  mediator  pool.  The 
SIA  also  expressed  concern  about  the 
meaning  of  paragraph  (4)(B)  *  of  the 
Ground  Rules  which  provides  that  the 
mediator  will  decide  when  to  hold 
"separate  meetings  with  the  parties." 
The  SIA  said  that  the  typical  mediation 
begins  with  a  joint  session  at  which  all 
parties  are  given  an  opportunity  to 
express  their  positions,  after  which  the 
parties  retire  to  separate  rooms  and  the 
mediator  shuttles  back  and  forth 
between  them  trying  to  resolve  the 
controversy.  The  SIA  said  it  is  not 
concerned  about  paragraph  4(b)  unless 
it  is  contemplated  that  a  mediator 
would  hold  separate  sessions  on 
separate  days  with  the  involved  parties. 
The  SIA  believes  this  would  not  be 
productive.  The  SIA  would  prefer  that 
paragraph  4(b)  state  simply  "(tlhe 
mediator  will  decide  when  to  hold 
meetings  with  the  parties." 

The  SIA  also  asks  that  the  proposed* 
rules  provide  "the  mediator  shall 
destroy  all  notes  and  other  records  of 
the  mediation  once  the  matter  is 
concluded  whether  by  settlement  or  by 
decision  of  the  parties  not  to  proceed 
further."  The  SIA  said  that  destruction 
of  notes  and  records  is  a  general  practice 
of  mediators  and  should  be  included  in 
the  Ground  Rules. 

The  SIA  also  expressed  concern  that 
the  mediator  session  fees  contemplate 
the  parties  agreeing  to  more  than  one 
mediator.  The  SIA  believes  that  the 
introduction  of  additional  mediators 
will  only  prolong  the  process  by 
introducing  potential  complexity, 
confusion  and  disagreement  over  the 
appropriate  course  of  action  for  the 
mediators,  and  recommends  that  any 
suggestion  of  multiple  mediators  be 
eliminated. 
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'The  citations  of  the  commenters  to  subsections 
of  the  proposed  rules  correspond  to  the  proposed 
rules  in  Notice  to  Members  95-01.  They  do  not 
correspond  to  the  proposed  rule  contained  herein 
because  the  proposed  rule$  as  published  for 
comment  by  the  Association  were  substantially 
different  in  stnicture. 


The  SIA  also  suggests  the 
confidentiality  provisions  of  the 
proposed  rules  be  amended  to  require 
the  parties  to  keep  confidential  any 
refusal  by  any  party  to  submit  to 
mediation.  The  SIA  argues  that  there 
can  be  any  number  of  reasons  for  a  party 
deciding  not  to  mediate  and  no 
inference  should  be  drawn  from  such  a 
decision.  The  SIA  also  asks  that  a  party 
seeking  mediation  should  agree  that  the 
refusal  of  the  other  party  to  mediate  will 
not  be  introduced  as  evidence  into  any 
arbitral,  judicial  or  other  proceeding. 

The  SLA  also  asks  for  further 
consideration  about  who  is  the  proper 
party  to  initiate  mediation  and  whether 
mediation  can  be  initiated  after  the  first 
hearing  in  an  arbitration.  Finally,  the 
SIA  asks  that,  in  order  to  prevent 
breaches  of  the  agreement  and  forestall 
future  Utigation  on  the  same  issues,  a 
mechanism  be  created  to  reduce  the 
agreement  to  an  arbitration  award  at  the 
request  of  a  party. 

"The  Association  believes  that  the 
changes  in  the  proposed  rules  are 
responsive  to  the  SLA's  concerns. 
Specifically,  with  respect  to  the  SLA's 
suggested  language,  "[t]he  mediator  will 
decide  when  to  hold  meetings  with  the 
parties,"  the  NASD  has  determined  not 
to  adopt  the  SIA's  proposed  language. 
While  the  NASD  understands  the  SIA's 
concern  about  "separate  meetings,"  the 
NASD  believes  nevertheless  that  such 
separate  meetings  may  be  necessary  and 
productive  and  that  the  rules  should 
provide  for  such.meetings.  The  NASD 
has,  however,  modified  the  proposed 
rules  to  eliminate  any  suggestion  that 
such  separate  meetings  would  occur 
prior  to  the  first  joint  meeting  of  the 
parties.  In  addition,  the  NASD  has 
determined  to  eliminate  any  references 
to  multiple  mediators  in  response  to  the 
concerns  raised  by  the  SLA. 

Associated  Securities  Corp.  (ASC),  an 
NASD  member  firm,  expressed  support 
for  the  proposed  mediation  program. 
ASC  also  said  that  mediation  by 
teleconference  should  not  be  allowed 
because  personal  contacts  are  important 
to  the  mediation  process.  ASC  also  said 
that  the  mediators  should  not  make 
enforcement  referrals  in  order  to 
facilitate  frank  and  open  discussion 
with  the  mediator,  during  the  course  of 
the  mediation  sessions. 

The  Association  beheves  that 
teleconference  sessions  by  the 
agreement  of  the  parties  may  be  an 
effective  option  that  should  be  available 
to  the  parties.  With  respect  to 
disciplinary  referrals,  mediators  as  a 
matter  of  course  do  not  make  such 
referrals;  however,  the  NASD  does  not 
believe  it  is  necessary  to  specify  such  a 
prohibition. 


Robert  Burke  of  the  San  Francisco  law 
firm  of  Pettit  &  Martin  commented 
favorably  on  the  proposed  mediation 
rules,  but  had  two  suggestions.  First, 
Mr.  Burke  beUeves  mediators  should 
disclose  their  association  with  the 
NASD  as  an  NASD  arbitrator  because 
the  mediator's  history  as  an  arbitrator 
could  have  an  adverse  effect  on  the 
public  customer's  willingness  to  accept 
the  mediator's  neutrality.  Moreover,  the 
NASD  should  ccmsider  whether  to 
include  arbitrators  in  its  mediator  pool 
because  good  arbitrators  do  not 
generally  make  good  mediators.  Second, 
Mr.  Burke  believes  the  mediator  should 
not  draft  settlement  agreements  as  the 
proposed  rules  permit  because  in 
mediation  the  settlement  is  the  parties', 
not  the  mediator's.  Moreover,  the 
mediator  could  inadvertently  or  by 
design  fail  to  include  a  term  that  had 
been  part  of  the  parties'  imderetanding, 
potentially  resulting  in  liability  for  the 
mediator  and  the  sponsoring 
organization. 

The  Association  believes  that  Mr. 
Burke's  comments  with  respect  to 
arbitrator  selection  are  addressed  in  the 
background  information  acquisition  and 
disclosure  process  specified  in  the 
proposed  rule  change.  With  respect  to 
Mr.  Bu'ke's  second  comment  the  NASD 
has  eliminated  that  provision  from  the 
proposed  rule  change. 

Joan  Protess  &  Associates  suggested 
that  the  proposed  Mediation  Program 
could  be  made  more  accommodating  by 
(1)  subsidizing  some  of  the  mediator's 
charges,  and  (2)  designating  a  mediator 
to  invite  the  parties  and  their  counsel  to 
mediation. 

The  NASD  believes  this  commenter's 
comments  are  related  to  the  NASD's 
internal  management  decisions  related 
to  the  administration  of  the  program  and 
do  not  require  a  response.  The  issues 
raised,  however,  remain  under 
continuing  consideration. 

Lawyers  Mediation  Service 
Corporation  (UvlSC)  conmiented  that 
the  proposed  Mediation  Program  should 
be  administered  separately  from  the 
arbitration  program  because  the  two  are 
different  in  their  functions  and  in  their 
goals. 

The  mediation  and  arbitration 
programs  are  being  administered 
separately  under  the  single  management 
umbrella  of  the  Arbitration  Department. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 


longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

A.  by  order  approve  such  proposed 
rule  change,  or 

B.  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  pterson,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submission  should  refer  to  File  No.  SR- 
NASE>-95-25  and  should  be  submitted 
by  July  6,  1995. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority,  17  CFR  20O.3O-3(a)(12). 
Margaret  H.  McFarland. 
Deputy  Secretary. 

[PR  Doc.  9S-14686  Filed  &-14-9S:  8:45  am) 
BILUNG  CODE  SOIO-OI-M 


[Release  No.  34-35831;  File  No.  SR-NASO- 
95-13] 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  by 
National  Association  of  Securities 
Dealers,  Inc.,  Relating  to  Cold  Calling 
Requirements 

June  9, 1995. 

On  April  10, 1995,  the  National 
Association  of  Securities  Dealers.  Inc. 
("NASD"  or  "Association")  filed  a 
proposed  rule  change  with  the 
Securities  and  Exchange  Commission 
("SEC"  or  "Commission")  pursuant  to 
Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act") '  and  Rule 


>  15  U.S.C.  78s(b)(l). 
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19l>-4  thereunder.  2  The  proposed  rule 
change  amends  Article  III,  Section  21  of 
the  Rules  of  Fair  Practice  ^  to  include  a 
provision  relating  to  cold  calling.  Under 
the  rule  as  amended,  each  member  who 
engages  in  telephone  solicitation  to 
market  its  products  and  services  will  be 
required  to  make  and  maintain  a 
centralized  do-not-call  Ust  of  persons 
who  do  not  wish  to  receive  telephone 
solicitations  from  such  member  or  its 
associated  persons. 

Notice  of  the  proposed  rule  change, 
together  with  its  terms  of  substance  was 
provided  by  issuance  of  a  Commission 
release  *  and  by  publication  in  the 
Federal  Register.^  This  order  approves 
the  proposed  rule  change. 

Pursuant  to  the  Telephone  Consumer 
Protection  Act  ("TCPA"),  which  became 
law  in  1991,  the  Federal 
Communications  Commission  ("FCC") 
developed  rules  to  protect  the  rights  of 
telephone  consumers  while  allowing 
legitimate  telemarketing  practices.  The 
FCC  rules  include  a  requirement  that  a 
person  or  entity  making  telephone 
solicitations  must  maintain  a  do-not-call 
list. 

In  addition,  the  Telemarketing  and 
Consumer  Fraud  and  Abuse  Prevention 
Act  ("Prevention  Act")  became  law  in 
August  1994,  and  requires  the  Federal 
Trade  Commission  ("FTC")  to  adopt 
rules  on  abusive  cold  calling  within 
twelve  months.  The  Prevention  Act  also 
requires  the  SEC  to  engage  in  its  own 
rulemaking  or,  alternatively,  to  require 
the  self-regulatory  organizations 
("SROs")  to  promulgate  telemarketing 
rules  consistent  with  the  legislation. 

In  August  1994,  SEC  Chairman  Arthur 
Levitt  wrote  a  letter  urging  the  NASD 
and  the  other  SROs  to  adopt  rules 
similar  to  the  cold  calling  rule 
established  by  the  FCC.  Since  then, 
there  have  been  ongoing  discussions 
between  the  Commission  and  SROs  on 
the  structure  of  a  rule  or  rules  to  apply 
pursuant  to  the  Prevention  Act. 

The  Commission  has  determined  to 
approve  the  NASD's  proposal.  The 
Commission  believes  that  the  rule 
change  is  a  good  first  step  in  the  effort 
to  protect  against  abusive  cold  calling. 
In  fact,  the  Commission  has  recently 
approved  a  substantially  similar 
proposal  filed  by  the  New  York  Stock 
Exchange.^  The  Commission  believes 
that  the  proposed  rule  change  is 
consistent  with  the  Prevention  Act  as 


*  17  CFR  240.196-4. 

3  NASD  Manual,  Rules  of  Fair  Practice,  Article  m, 
Sec.  21.  (CCH)  12171. 

*  Securities  Exchange  Act  Release  No.  35657  (May 
1,  1995). 

'60  FR  22529  (May  8.  1995). 
"  Securities  Exchange  Act  Release  No.  35821 
(June  7.  1995). 


well  as  the  FCC  rules  concerning 
restrictions  on  telephone  solicitations. 

The  Commission  finds  that  the  rule 
change  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  appUcable  to 
the  NASD,  including  the  requirements 
of  Section  15A(b)(6)  of  the  Act.^  Section 
15A(b)(6)  requires,  in  part,  that  the  rules 
of  a  national  securities  association  be 
designed  to  prevent  fi^udulent  and 
manipulative  acts  emd  practices;  to 
promote  just  and  equitable  principles  of 
trade;  and,  in  general,  to  provide  for  the 
protection  of  customers  and  the  pubUc 
interest.  The  proposed  rule  change 
addresses  the  practices  of  members  that 
make  telemarketing  calls.  Members  will 
be  required  to  maintain  centralized  do- 
not-call  lists.  The  maintenance  of  such 
lists  is  a  first  step  toward  establishing 
standards  designed  to  protect  persons 
against  abusive  telemarketing  practices. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  SR-NASD-95-13 
be,  and  hereby  is,  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  • 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  95-14687  Filed  6-14-95;  8:45  am] 

MLLINQ  CODE  WIO-OI-M 


DEPARTMENT  OF  STATE 
[Public  Notice  2222] 

Bureau  of  Oceans  and  International 
Environmental  and  Scientific  Affairs; 
U.S.  National  Committee  for  ttie  Man 
and  the  Biosphere  Program  (U.S.  MAB) 
Requests  for  Proposals  for  an 
Environmental  Project 

The  United  States  Man  and  the 
Biosphere  Program  hereby  announces 
its  request  for  proposals  for  a 
Coordinator  for  the  Integration  of  Youth 
and  Environmental  Projects  including 
Biodiversity  Conservation.  Global 
Climate  Change,  Desertification,  and 
Environmental  Education  to  assist  in 
development  of  Peace  Corps  Worldwide 
Environmental  Projects  by  providing 
technical  assistance  including  but  not 
limited  to  the  following  description. 

U.S.  MAB  will  accept  proposals  of  a 
maximimi  length  of  six  (6)  pages  that 
outline  how  the  objectives  described 
below  could  be  accomplished. 

A  curriculum  vitae  (C.V.)  of  a 
maximum  length  of  four  (4)  pages  for 
each  principal(s),  that  clearly 


'  15  U.S.C.  78o-3(b)(6). 
■  17  CFR  200.30-3(a)(12). 


demonstrates  a  history  of  competency  in 
the  implementation  of  such  tasks,  must 
accompany  the  proposal. 

Proposals  may  not  request  more  than 
the  sum  of  sixty-foiu-  thousand,  six 
hundred  and  twelve  ($64,612)  dollars  to 
implement  this  initiative. 

All  proposals  must  specify  that  all 
tasks  will  be  completed  at  the 
headquarters  of  the  U.S.  Peace  Corps 
and  field  offices  during  the  period  of 
July  31,  1995  through  July  30.  1996. 

Payments  will  be  made  on  a  quarterly 
basis. 

All  proposals  and  accompanying 
dociunents  must  be  received  by  the  U.S. 
MAB  Secretariat  no  later  than  the  close 
of  business  (COB)  on  July  24, 1995. 
Proposals  and  C.V.'s  will  be  evaluated 
on  die  criteria  noted  in  the  following 
section. 

Selection  will  be  made  no  later  than 
July  31,  1995. 

Objectives 

•  Provide  technical  support  to  Peace 
Corps  Volimteers  (PCVs)  who  are  taking 
part  in  environment  and  youth  projects 
as  primary  or  secondary  assignments 
including,  but  not  limited  to: 

■ — Taking  part  in  approximately  6-9 
consultancies  in  response  to  requests 
from  Peace  Corps  posts  for  technical 
assistance  in  project  development, 
training  activities,  project  evaluation, 
and  other  activities. 

— Developing  In-Service  Training  (1ST), 
Pre-Service  Training  (PST)  and 
Monitoring  and  Evaluation  models  for 
PCVs  and  their  host  country 
counterparts  working  in  youth  and 
environmental  education  projects. 
Assist  with  coimtry  implementation 
of  ISTs  based  on  these  models. 

— Assisting  with  other  environmental 
education  activities  including 
collaboration  with  other  governmental 
and  private  agencies  offering 
assistance  to  Peace  Corps  in  project 
development  and  training. 

•  Provide  technical  support  to 
Associate  Peace  Corps  Directors 
(APCDs)  responsible  for  youth  and 
Environment  programs  by: 

— Planning,  designing,  and 
implementing  regional  and 
subregional  workshops  for  APCDs  and 
their  host  country  counterparts  aimed 
at  strengthening  their  ability  to 
develop  and  manage  quality  youth 
projects; 

— Responding  to  individual  APCD 
requests  for  technical  assistance  in  the 
design  and  management  of 
environment  projects. 

•  Assist  with  the  ongoing 
collaboration  between  the  Youth  Sector 
and  other  sectors  within  the  Office  of 


Training  and  Program  Support 
(education,  small  business,  agricidture. 
health  and  water/sanitation)  in  the 
design  of  Youth  project  components.  As 
part  of  this  effort,  develop  and 
coordinate  country  assessments,  project 
designs,  reviews,  and  evaluations,  in- 
service  training  workshops,  and  other 
related  programming  and  training 
activities  for  Peace  Corps  Volimteers 
and  their  counterparts  in  countries 
requesting  this  assistance. 

•  Take  primary  responsibility  for 
identifying  appropriate  resource 
materials  for  PCVs  working  in  the  Youth 
Sector  and  work  closely  with  Peace 
Corps'  Information  Collection  and 
Exchange  (ICE)  to  maintain  a  current 
Youth  resource  fibrary  for  Washington 
staff,  field  staff,  and  Volunteers. 

•  Support  Peace  Corps  in  the 
implementation  of  the  Programming  and 
Training  System  (PATS),  including 
project  design,  monitoring,  and 
evaluation  assistance.  In  addition, 
collaborate  with  incumbent  Sector 
Specialists  in  the  following  tasks: 

— Participate  in  project  plan  reviews  for 

youth  projects; 
— Undertake  annual  reviews  of  country 

program  and  technical  assistance 

requests. 

•  Work  with  other  OTAPS  Sector 
Speciahsts  in  regular  sector  activities, 
including,  but  not  limited  to: 

— Initiating  and  maintaining 
collaborative  relationships  with 
private  organizations  and  other 
governmental  agencies; 

— Preparing  documentation  of  sector 
activities; 

— Maintaining  computerized  files  used 
to  plan,  monitor,  and  evaluate  youth 
projects; 

— Collaborating  with  other  sectors  in  the 
Office  of  Training  and  Program 
Support  (OTAPS);  for  example, 
incorporating  Women  and  Youth 
Issues  into  Youth  Sector  projects  and 
activities,  and  working  with  other 
offices  in  Peace  Corps. 

•  Develop  and  assist  implementation 
of  new  Youth  projects  and  initiatives 
which  will  strengthen  Peace  Corps' 
ability  to  imdertsJce  activities  addressing 
biodiversity  conservation,  global  climate 
change,  and  desertification; 

•  Assist,  on  occasion.  Area 
Recruitment  Offices  in  their  effort  to 
recruit  applicants  for  Youth 
assignments; 

•  Represent  the  Youth  Sector  in 
various  domestic  and  international 
workshops,  conferences,  and  sjonposia; 

Selection  Criteria 

•  Demonstrated  ability  of  the 
proposer  to  plan,  design,  manage, 


monitor,  and  evaluate  Peace  Corps 
Youth  projects. 

•  Demonstrated  ability  of  the 
proposer  to  design  and  deliver  Youth 
workshops  for  both  formal  and 
nonformal  audiences.  National  and 
international  workshop  experience 
preferred. 

•  E)emonstrated  ability  of  the 
proposer  to  conduct  needs  assessments 
and  development  project  designs. 

•  Demonstrated  abifity  of  the 
proposer  to  write  reports,  conduct 
research,  and  handle  administrative 
responsibilities  as  needed. 

•  Fluency  in  Spanish  or  French 
preferred. 

For  further  information  concerning 
technical  or  grant  performance-related 
inquiries,  please  contact:  George 
Mahaffey,  Director,  Office  of  Training 
and  Program  Support,  U.S.  Peace  Corps, 
Room  8624,  1990  K  Street  NW.. 
Washington.  DC  20526.  Tel.  (202)  606- 
3101  FAX  (202)  606-3024. 

Proposals  must  be  submitted  by  July 
24. 1995  to:  Roger  E.  Soles.  Executive 
Director  U.S.  MAB.  OES/EGC/MAB, 
SA-44C.  U.S.  Department  of  State. 
Washington.  DC  20522-4401.  Tel.  (202) 
466-1935  FAX  (202)  466-2106. 

Dated:  June  9,  1995. 
Roger  E.  Soles, 

Executive  Director,  U.S.  Man  and  the 
Biosphere  Program,  Office  of  Ecology  and 
Terrestrial  Conservation. 
(FR  Doc.  95-14586  Filed  6-14-95;  8:45  am] 
BILUNG  CODE  4710-0».«l 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

[CGD  95-049] 

Consolidation  of  U.S.  Coast  Guard 
Training  Centers;  Environmental 
Assessment  and  Proposed  Finding  of 
No  Significant  Impact 

agency:  Coast  Guard,  DOT. 
ACTION:  Notice  of  availabihty. 

SUMMARY:  The  Coast  Guard  has  prepared 
a  Programmatic  Environmental 
Assessment  (PEA)  for  the  proposed 
consolidation  of  U.S.  Coast  Guard 
training  centers.  This  may  result  in 
transfer  of  training  activities  from  one 
training  center  to  other  centers.  One  or 
more  of  the  five  training  centers  may  be 
closed  or  partially  closed.  Based  on  the 
information  presented  in  the  PEA,  the 
Coast  Guard  finds  that  no  significant 
impacts  to  the  environment  will  result 
from  the  proposed  implementation  of 
several  alternatives  consolidating  the 
training  fimctions  at  the  five  faciUties, 


and  a  proposed  Finding  of  No 
Significant  Impact  (FONSI)  has  been 
prepared.  The  Coast  Guard  seeks 
comments  from  the  public  on  the  PEA 
and  proposed  FONSI.  It  will  also  hold 
a  number  of  public  meetings. 

DATES:  Written  comments  on  the  PEA 
and  proposed  FONSI  should  be  received 
not  later  than  July  17, 1995.  Public 
meetings  will  be  held  as  indicated 
below  under  SUPPLEMENTARY 
INFORMATION. 

ADDRESSES:  Copies  of  the  PEA  and 
proposed  FONSI  are  available  for  public 
review  at  the  following  libraries: 
Petaluma  Library,  100  Fairgrounds 
Ehive,  Petaliuna,  CA;  Cape  May  Public 
Library,  110  Ocean  Street,  Cape  May, 
NJ;  Pasquotank-Camden  Library,  205 
East  Main  Street,  EUzabeth  City  NC; 
Newport  News  PubUc  Library,  2400 
Washington  Avenue,  Newport  News 
VA;  and  the  New  London  PubUc 
Library.  63  Huntington  Street,  New 
London,  CT.  Written  comments  should 
be  mailed  to,  and  copies  of  the  PEA  and 
proposed  FONSI  may  be  obtained  bom, 
Ms.  Susan  Boyle,  NEPA  Branch  Chief, 
U.S.  Coast  Guard  Maintenance  and 
Logistics  Command  Pacific,  Coast  Guard 
Island,  Building  #54D,  Alameda,  CA 
94501-5100, at (510)  437-3626. 
Comments  may  also  be  submitted  by 
facsimile  to  Ms.  Boyle  at  (510)  437- 
5753. 

FOR  FURTHER  INFORMATION  CONTACT: 
Contact  LT  Jan  Proehl,  PubUc  Affairs 
Staff,  at  (202)  267-2304.  Persons 
requiring  assistance  for  the  public 
meetings  described  in  Public  Meetings 
below  should  call  Ms.  Boyle,  at  (510) 
437-3626,  by  June  19. 1995. 

SUPPLEMENTARY  INFOTOIATION: 
Background 

The  Coast  Guard  is  proposing  to 
consolidate  training  activities 
throughout  the  United  States  to  reduce 
operational  expenditures  and  achieve 
long-term  savings.  A  PEA  has  been 
prepared  which  evaluates  the  potential 
environmental  and  socioeconomic 
impacts  from  consoUdation  alternatives. 

Five  Coast  Guard  training  centers  may 
be  directly  affected  by  the  proposed 
action:  Training  Center  (TRACEN) 
Petaluma,  California;  TRACEN  Cape 
May,  New  Jersey;  Aviation  Technical 
Training  Center  (ATTC)  Elizabeth  City, 
North  Carolina;  Reserve  Training  Center 
(RTC)  Yorktown,  Virginia;  and  the  Coast 
Guard  Academy  in  New  London, 
Connecticut.  Under  the  consolidation 
proposals,  some  installations  may  be 
expanded,  some  may  be  downsized,  and 
some  may  be  closed. 
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Alternatives 

Based  on  a  detailed  feasibility  and 
streamlining  study,  the  Coast  Guard 
developed  and  considered  three 
consohdation  alternatives,  in  addition 
to  a  no  action  alternative.  Under  all 
consolidation  alternatives,  the  Coast 
Guard  Academy  would  experience 
minor  expansion,  receiving  about  40 
new  staff  members  and  13000  square 
feet  of  new  construction.  This 
expansion  represents  a  small  change  in 
the  operational  size  of  the  academy  that 
would  be  absorbed  by  refurbishing 
existing  structures  in  developed  areas. 
The  action  is  not  expected  to  result  in 
any  significant  environmental  impacts, 
therefore,  the  impact  on  the  Academy  is 
not  analyzed  in  detail  in  the  PEA. 

The  four  alternatives  evaluated  are 
summarized  below.  The  Coast  Guard 
has  not  yet  identified  a  preferred 
alternative. 

1.  Consolidate  East  Coast:  TRACEN 
Petaluma  would  close  and  most  of  its 
training  functions  would  be  relocated  to 
RTC  Yorktown.  ATTC  EUzabeth  City 
and  TRACEN  Cape  May  would  not  be 
significantly  affected  by  this  alternative. 

2.  Consolidate  Tidewater  Area: 
TRACEN  Petaluma  and  TRACEN  Cape 
May  would  close  and  their  functions 
would  be  relocated  to  RTC  Yorktown 
and  ATTC  Elizabeth  City. 

3.  Consohdate  to  a  DOD  Facility: 
TRACEN  Petaluma,  TRACEN  Cape  May, 
and  ATTC  EUzabeth  City  would  be 
closed  and  their  functions  relocated  to 
an  undetermined  closed  Department  of 
Defense  (DOD)  military  base.  The 
impacts  at  TRACEN  Petaluma  and 
TRACEN  Cape  May  for  this  alternative 
are  the  same  as  those  under  Alternative 
2. 

4.  No  Action:  The  Coast  Guard  would 
continue  to  operate  the  training  centers 
as  they  currently  exist.  However,  this 
alternative  would  not  achieve  the  Coast 
Guard's  goal  of  long-term  cost  savings. 

The  PEA  evaluates  the  environmental 
impacts  of  each  alternative,  including: 
Land  use;  infrastructure/transportation; 
hazardous  materials  and  waste 
management;  biological  resources; 
cultural  resources;  air  quaUty;  noise; 
water  resources;  and  socioeconomics. 
Other  enviromnental  impacts,  including 
impacts  on  geology,  soils,  and 
bathymetry,  are  not  expected  to  be 
affected  from  the  action  and  are  not 
evaluated  in  detail.  Environmental 
impacts  related  to  potential  reuse  and 
disposal  of  facilities  will  be  the  subject 
of  subsequent  NEPA  analyses. 

The  PEA  identifies  no  significant 
biophysical  impacts  under  alternatives 
1,2,  and  4,  because  the  proposed  action 
is  relatively  small  in  scale  and  is  not 


expected  to  adversely  affect  sensitive 
resources.  If  a  DOD  faciUty  is  identified 
and  alternative  3  is  selected,  an 
appropriate  NEPA  analysis  will  be 
conducted  to  address  environmental 
impacts  at  the  DOD  fadUty. 

Piu^uant  to  Section  102(2){C)  of  the 
National  Environmental  Policy  Act  of 
1969  (NEPA),  the  Council  on 
Environmental  QuaUty  Regulations  (40 
CFR  Part  15);  and  the  Coast  Guard 
Implementing  Procedures  and  PoUcies 
(COMDTINST  M16475.1B),  and  based 
on  this  analysis,  the  Coast  Guard  finds 
that  Alternatives  1.  2.  and  4  wiU  have 
no  significant  environmental  effects  and 
concludes  that  an  EIS  is  not  required. 

The  Coast  Guard  recognizes  that  there 
may  be  potentially  significant 
socioeconomic  impacts.  For  example, 
closiue  of  TRACEN  Petaluma  could 
have  a  significant  socioeconomic  impact 
on  Two  Rock  Elementary  School 
because  the  closure  would  reduce 
federal  and  state  funding  that  is 
provided  to  the  school  on  a  per  pupil 
basis.  However,  because  there  are  no 
significant  environmental  impacts,  the 
presence  of  a  potential  significant 
socioeconomic  impact  does  not  require 
the  preparation  of  an  Environmental 
Impact  Statement  (EIS). 

Public  Meetings 

PubUc  meetings  to  discuss  the 
proposed  consolidation  of  training 
facilities  and  alternatives  considered, 
present  findings  of  the  PEA.  and  to 
receive  public  comments  have  been 
scheduled  for  the  following  times  and 
locations: 

June  22, 1995  [7  to  lOpm)  at  the  Petaluma 

Community  Center,  320  North  McDowell 

Blvd.,  Petaluma,  CA; 
June  26. 1995  (7  to  10pm)  at  the  City  Hall, 

643  Washington  Street.  Cape  May,  NJ; 
June  27, 1995  (7  to  10pm)  at  the  Base 

Auditorium.  Coast  Guard  Reserve 

Training  Center,  Yorktown,  VA; 
June  28, 1995  (7  to  10pm)  at  the  Kerman  E. 

White  Grad  Center,  Elizabeth  City  State 

University,  1704  Weeksville  Road,  , 

Elizabeth  City,  NC;  and 
June  29,  1995  (6:30  to  9pm)  at  the  New 

London  Public  Library,  63  Huntington 

Street,  New  London,  CT. 

All  interested  persons  will  be  given 
opportimity  to  express  their  views  by 
making  an  oral  statement  or  fiUng  a 
written  comment.  The  meetings  will  be 
recorded  to  help  ensure  that  all 
comments  will  be  considered. 

Request  for  Comments 

Copies  of  the  PEA  and  proposed 
FONSI  are  available  as  described  imder 
ADDRESSES.  The  Coast  Guard  encourages 
interested  persons  to  comment  on  these 
documents.  The  Coast  Guard  will 
consider  these  comments  prior  to 


making  a  decision  to  implement  a 
consolidation  proposal. 

Dated:  June  8,  1995. 
Kent  H.  Williams, 

ChiefofStaff. 

[FR  Doc.  95-14695  Filed  6-12-95;  1:26  pm) 

MLUNO  CODE  4«1»-14-M 

Federal  Aviation  Administration 

Civil  Tlltrotor  Development  Advisory 
Committse;  Il4eeting 

Pursuant  to  section  10(A)  (2)  of  the 
Federal  Advisory  Conunittee  Act  PubUc 
Uw  (72-362);  5  U.S.C.  (App.  I),  notice 
is  hereby  given  of  a  meeting  of  the 
Federal  Aviation  Administration  (FAA) 
sponsored  Civil  Tiltrotor  Development 
Advisory  Committee  (CTRDAC)  to  be 
held  June  29  at  10:00  a.m.  The  meeting 
will  take  place  at  the  U.S.  Department 
of  Transportation.  400  7th  Street.  SW.. 
Washington.  D.C.  in  rooms  8236-6240. 

The  agenda  for  the  third  meeting  of 
the  tTTRDAC  will  include: 

(1)  A  review  of  the  October  6  meeting 
minutes 

(2)  Discussion  of  subcommittee 
executive  sxunmaries 

(3)  Discussion  of  subcommittee  reports 

(4)  Review  of  work  plans/schedule 

(5)  Other  business. 

Since  access  to  the  DOT  building  is 
controlled,  all  persons  who  plan  to 
attend  the  meeting  must  notify  Ms. 
Lenora  Harris,  Staff  Assistant  to  the 
Designated  Federal  Official  on  (202) 
267-8787  prior  to  June  22.  Attendance 
is  open  to  the  interested  public  but 
Umited  to  space  available.  With  the 
approval  of  the  Chairman,  members  of 
the  public  may  present  oral  statements 
at  the  meeting.  Noncommittee  members 
wishing  to  present  oral  statements, 
obtain  information,  or  who  plan  to 
access  the  building  to  attend  the 
meeting  should  also  contact  Ms.  Harris. 

Members  of  the  public  may  present  a 
written  statement  to  the  Committee  at 
any  time. 

Persons  with  a  disability  requiring 
special  services,  such  as  an  interpreter 
for  the  hearing  impaired,  should  contact 
Ms.  Karen  Braxton  9202)  267-9451  at 
least  seven  days  prior  to  the  meeting. 

Issued  in  Washington,  D.C.  on  June  7, 
1995. 

Paul  S.  Erway, 

Acting  Designated  Federal  Official,  Civil 
Tiltrotor  Development  Advisory  Committee. 
[FR  Doc.  95-14658  Filed  6-14-95;  8:45  am] 

BILUNG  CODE  4*1»-13-M 


Research,  Engineering  and 
Development  J\dvlsory  Committee-, 
Sut}committee-on  Human  Factors,- 
Msetlng 

Pursuant  to  section  10(A)(2)  of  the 
Federad  Advisory  Committee  Act  (Public 
Law  92-463;  5  U.S.C.  app.  2),  notice  is 
hereby  given  of  a  meeting  of  the 
Subcommittee  on  Human  Factors  of  the 
Federal  Aviation  Administration  (FAA) 
Research,  Engineering  and  Development 
(R.  E&D)  Advisory  Committee  to  be  held 
on  Wednesday.  June  28.  1995,  from  9 
a.m.  to  5  p.m.  and  continuing  on 
Thursday.  Jime  29. 1995.  from  9  a.m.  to 
5  p.m.  The  meeting  will  take  place  in 
Washington,  EX3,  at  the  Capital  Gallery 
Building,  600  Maryland  Avenue,  Fifth 
Floor.  Suite  500. 

The  agenda  for  this  meeting  will 
include  discussion  of  the  role  of  human 
factors  in  the  acquisition  of  systems  in 
the  FAA  and  the  operation  of  systems  in 
the  national  airspace  system. 

Attendance  is  open  to  the  interested 
pubUc  but  limited  to  the  space 
available.  With  the  approval  of  the 
subcommittee  chairman,  meml>ers  of  the 
public  may  present  oral  statements  at 
the  meeting.  Persons  v^shing  to  present 
oral  statements,  obtain  information,  or 
attend  the  meeting  should  contact  Dr. 
Mark  Hofmann,  AAR-100.  800 
Independence  Avenue,  SW.. 
Washington.  DC  aM202)  267-7125.  the 
FAA  designated  federal  official  to  the 
subcommittee. 

Members  of  the  pubUc  may  present  a 
written  statement  to  the  subcommittee 
at  any  time. 

Issued  in  Washington,  DC,  on  June  8, 1995. 
Lee  A.  Olson. 

Coordinator  for  the  R,  E&D  Advisory 
Committee. 

[FR  Doc.  95-14657  Filed  6-14-95;  8:45  am) 
BILUNG  CODE  4310-13-M 


Notice  of  Intent  To  Rule  on  Application 
to  Impose  and  Use  the  Revenues  From 
a  Passenger  Facility  Charge  (RFC)  at 
Charlottesville-Albermarte  Airport; 
Charlottesville,  Virginia 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
appUcation. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Charlottesville-  ' 
Albermarle  Airport  under  the  provisions 
of  the  Aviation  Safety  and  Capacity 
Expansion  Act  of  1990  (Title  IX  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990)  (Public  Law  101-508)  and  Part 


158  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  158). 

dates:  Comments  must  be  received  on 
or  before  July  17.  1995. 
ADDRESSES:  Comments  on  this 
appUcation  may  be  mailed  or  delivered 
in  tripUcate  to  the  FAA  at  the  loUowing 
address:  Washington  Airports  District 
Office,  101  West  Board  Stxeet,  Suite  300, 
Falls  Church,  Virginia  22046 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  deUvered  to  Mr.  Bryan 
Elliot,  Director  of  Aviation. 
Charlottesville-Albermarle  Airport 
Authority,  at  the  following  address: 
Charlottesville-Albermarle  Airport 
Authority.  201  Bowen  Loop. 
Charlottesville,  Vireinia  22901 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the 
CharlottesviUe-Albennarle  Airport 
Authority  under  Section  158.23  of  Part 
158. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Mendez.  Manager.  Washington 
Airports  District  Office  101  West  Broad 
Street,  Suite  300  Falls  Church,  Virginia 
22046.  The  application  may  be  reviewed 
in  person  at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  appUcation  to  impose 
and  use  the  revenue  from  a  PFC  at 
Charlottesville-Albermarle  Airport 
under  the  provisions  of  the  Aviation 
Safety  and  Capacity  Expansion  Act  of 
1990  (Title  IX  of  the  Omnibus  Budget 
ReconciUation  Act  of  1990)  (PubUc  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158) 

On  May  30,  1995,  the  FAA 
Determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  the  Charlottesville- 
Albermarle  Airport  Authority  was 
substantially  complete  within  the 
requirements  of  Section  158.25  of  Part 
158.  The  FAA  will  approve  or 
disapprove  the  appUcation.  in  whole  or 
in  part,  no  later  than  September  16. 
1995 

The  follovtdng  is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFC:  $3.00 
Proposed  charge  effective  date:  April  1, 

1995 
Proposed  charge  expiration  date:  Jime 

15, 2001 
Total  estimated  PFC  revenue: 

$2,697,646 

Brief  description  of  proposed 
project(s): 
— Debt  Financing  for  Acquisition  of 

Snow  Removal  and  ARFF  Vehicle 

approved  by  FAA  PFC  eligible 

Projects  (Impose  &  Use) 


— Construct  Air  Carrier  Ramp  (Impose 

Only) 
— Reconstruct  Taxiway  A  (Impose  Only) 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFC:  Air  Taxi/ 
commercial  operators  filing  FAA  Form. 
1800-31  andioreiga.air  carrins. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATKM  CONTACT  and  at  the  FAA 
regional  Airports  office  located  at: 
Fitzgerald  Federal  Building,  John  F. 
Kennedy  International  Airport,  Jamaica.. 
New  York  11430. 

In  addition,  any  person  may,  upon 
request,  inspect  the  appUcation,  notice 
and  other  documents  germane  to  the 
appUcation  in  person  at  the 
Charlottesville-Albermarle  Airport 
Authority. 

Issued  in  Jamaica,  New  Yorlt,  on  June  6, 
1995. 

Anthony  P.  Spera, 

Acting  Manager,  Airports  Division,  Eastern 
Region. 
[FR  Doc.  95-14668  Filed  6-14-95;  8:45  am] 

BILUNG  CODE  4910-13-M 


Notice  of  Intent  To  Rule  on  Application 
To  impose  and  Use  the  Revenues 
From  a  Passenger  Facility  Charge 
(PFC)  at  John  F.  Kennedy  international 
Aiiport,  Jamaica,  NY;  LaGtiardia 
Airport  (LQA).  Rushing,  NY,  and 
Newar1(  International  Airport  (EWR), 
Newark  NJ 

AGENCY:  Federal  Aviation 
AdminisU-ation  (FAA).  DOT. 
ACTION:  Correction  to  notice  of  intent  to 
rule  on  appUcation  to  impose  and  use 
the  revenues  from  a  Passenger  FaciUty 
Charge  (PFC)  at  JFK.  LGA  and  EWR 
Airports. 

SUMMARY:  This  correction  incorporates 
information  from  the  pubUc  agency's 
application  which  was  omitted  fiom  the 
previously  published  notice. 

In  notice  document  FR  95-1754 
beginning  on  Page  27592  in  the  issue  of 
Wednesday.  May  24, 1995.  on  the  Third 
column,  under  the  heading  of  EWR 
Projects  the  last  7  paragraphs  should 
read  as  foUows: 

EWR  Projects 

—EWR  Monorail 
To  Impose  and  Use  an  additional  $50 
milUon,  also  use  $50  milUon  in  PFC 
already  imposed,  for  the 
construction  of  a  monorail  linking 
various  areas  within  the  airport. 
— ^Landside  Access — ^Phase  lA 
To  impose  and  use  $50  miJUon  for  on- 
airport  roadway  improvements  and 
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modifications  to  reduce  congestion. 
— EWR  1-78  Flyover 
To  amend  previously  PFC  to 
withdraw  this  project. 
—EWR  Monorail— Northeast  Corridor 
Connection 
To  Impose  $250  million  for  the 
construction  of  a  monorail  linking 
the  on  airport  monorail  system  and 
the  new  rail  station  on  the  Amtrak's 
Northeast  Corridor  (NEC). 
Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  FFCs:  Air  Taxi, 
except  commuter  air  carriers. 
Any  person  may  inspect  the 
applications  in  person  at  the  FAA  office 
listed  above  under  FOP  FURTHER 
INFORMATION  CONTACT  and  at  the  FAA 
regional  Airports  office  located  at: 
Fitzgerald  Federal  Building,  John  F. 
Keimedy  International  Airport,  Jamaica, 
New  York,  11430. 

In  addition,  any  person  may,  upon 
request,  inspect  the  applications,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Port 
Authority  of  New  York  &  New  Jersey. 

Issued  in  Jamaica,  New  York  on  June  6, 
1995. 
Wiiliam  DeGraoff. 

Manager,  Planning  and  Programming  Branch, 

Eastern  Region. 

|FR  Doc.  95-14659  Filed  6-14-95;  8:45  am] 

BtLUNQ  COOC  4t1»-13-M 


National  Highway  Traffic  Safety 
Administration 

[Docket  No.  95-25;  Notice  2] 

Decision  That  Nonconforming  1994 
and  1995  Ford  Escort  RS  Cosworth 
Passenger  Cars  Are  Eligible  for 
importation 

agency:  National  Highway  Traffic 
Safety  AdministraUon  (NHTSA),  DOT. 
ACTION:  Notice  of  decision  by  NHTSA 
that  nonconforming  1994  and  1995  Ford 
Escort  RS  Cosworth  passenger  cars  are 
eligible  for  importation. 

SUMMARY:  This  notice  announces  the 
decision  by  NHTSA  that  1994  and  1995 
Ford  Escort  RS  Cosworth  passenger  cars 
not  originally  manufactured  to  comply 
with  all  applicable  Federal  motor 
vehicle  safety  standards  are  eligible  for 
importation  into  the  United  States 
because  they  have  safety  features  that 
comply  with,  or  are  capable  of  being 
altered  to  comply  with,  all  such 
standards. 

DATES:  The  decision  is  effective  on  June 

15. 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 


George  Entwistle,  Office  of  Vehicle 
Safety  Compliance,  NHTSA  (202-366- 
5306). 

SUPPLEMENTARY  INFORMATION: 

Background 

Under  49  U.S.C.  30141(a)(1)(A) 
(formerly  section  108(c)(3)(A)(i)(I)  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (the  Act)),  a  motor  vehicle 
that  was  not  originally  manufactured  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards  shall  be  refused 
admission  into  the  United  States  unless 
NHTSA  has  decided  that  the  motor 
vehicle  is  substantially  similar  to  a 
motor  vehicle  originally  manufactured 
for  importation  into  and  sale  in  the 
United  States,  certified  under  49  U.S.C. 
30115  (formerly  114  of  the  Act),  and^of 
the  same  model  year  as  the  model  of  the 
motor  vehicle  to  be  compared,  and  is 
capable  of  being  readily  altered  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards.  Where  there  is 
no  substantially  similar  U.S.-certified 
motor  vehicle,  49  U.S.C.  30141(a)(1)(B) 
(formerly  section  108(c)(3)(A)(i)(n)  of 
the  Act,  15  U.S.C.  1397(c)(3)(A)(i)(n)) 
permits  a  nonconforming  motor  vehicle 
to  be  admitted  into  the  United  States  if 
its  safety  features  comply  with,  or  are 
capable  of  being  altered  to  comply  with, 
all  applicable  Federal  motor  vehicle 
safety  standards  based  on  destructive 
test  data  or  such  other  evidence  as 
NHTSA  decides  to  be  adequate. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufactiuers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  part  592.  As 
specified  in  49  CFR  593.7,  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period, 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  determination  in  the 
Federal  Register. 

Sun  International  Racing  of 
Manhattan  Beach,  California  (Registered 
Importer  R-95-050)  petitioned  NHTSA 
to  decide  whether  1994  and  1995  Ford 
Escort  RS  Cosworth  passenger  cars  are 
eligible  for  importation  into  the  United 
States.  NHTSA  pubhshed  notice  of  the 
petition  on  April  12, 1995  (60  FR  18659) 
to  afford  an  opportunity  for  public 
comment.  The  reader  is  referred  to  that 
notice  for  a  thorough  description  of  the 
petition.  No  comments  were  received  in 
response  to  the  notice.  Based  on  its 
review  of  the  information  submitted  by 


the  petitioner,  NHTSA  has  decided  to 
grant  the  petition. 

Vehicle  Eligibility  Number  for  Subiect 
Vehicles 

The  importer  of  a  vehicle  admissible 
under  any  final  determination  must 
indicate  on  the  form  HS-7 
accompanying  entry  the  appropriate 
vehicle  eligible  niunber  indicating  that 
the  vehicle  is  eligible  for  entry.  VCP-09 
is  the  vehicle  eligibility  number 
assigned  to  vehicles  admissible  under 
this  determination. 

Final  Determination 

Accordingly,  on  the  basis  of  the 
foregoing,  NHTSA  hereby  decides  that 
1994  and  1995  Ford  Escort  RS  Cosworth 
passenger  cars  are  eligible  for 
importation  into  the  United  States 
because  they  have  safety  features  that 
comply  with,  or  are  capable  of  being 
altered  to  comply  with,  all  applicable 
Federal  motor  vehicle  safety  standards. 

Authority:  49  U.S.C.  30141  (a)(1)(B)  and 
(b)(1):  49  CFR  593.8;  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on:  June  12, 1995. 
Marilynne  lacofas, 

Director,  Office  of  Vehicle  Safety  Compliance. 
IFR  Doc.  95-14720  Filed  &-14-95;  8:45  am] 
BILUNG  COOE  4910-M-M 

[Docket  No.  95-24;  Notice  2] 

Decision  That  Nonconforming  1994 
Porsche  964  Turtx)  Passenger  Cars 
Are  Eligible  for  Importation 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Notice  of  decision  by  NHTSA 
that  nonconforming  1994  Porsche  964 
Turbo  passenger  cars  are  eligible  for 
importation. 

SUMMARY:  This  notice  announces  the 
decision  by  NHTSA  that  1994  Porsche 
964  Ttirbo  passenger  cars  not  originally 
manufactured  to  comply  with  all 
applicable  Federal  motor  vehicle  safety 
standards  are  eligible  for  importation 
into  the  United  States  because  they  are 
substantially  similar  to  a  vehicle 
originally  manufactured  for  importation 
into  and  sale  in  the  United  States  and 
certified  by  its  manufacturer  as 
complying  with  the  safety  standards 
(the  1994  Porsche  911  Turbo),  and  they 
are  capable  of  being  readily  altered  to 
conform  to  the  standards. 
DATES:  The  decision  is  effective  June  15. 
1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
George  Entwistle,  Office  of  Vehicle 
Safety  Compliance,  NHTSA  (202-366- 
5306). 


SUPPLEMENTARY  INFORMATION: 

Under  49  U.S.C.  30141(a)(1)(A) 
(formerly  section  108(c)(3)(A)(i)  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (the  Act)),  a  motor  vehicle 
that  was  not  originally  manufactured  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards  shall  be  refused 
admission  into  the  United  States  unless 
NHTSA  has  decided  that  the  motor 
vehicle  is  substantially  similar  to  a 
motor  vehicle  originally  manufactured 
for  importation  into  and  sale  in  the 
United  States,  certified  under  49  U.S.C. 
30115  (formerly  section  114  of  the  Act), 
and  of  the  same  model  year  as  the 
model  of  the  motor  vehicle  to  be 
compared,  and  is  capable  of  being 
readily  altered  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  part  592.  As 
specified  in  49  CFR  593.7,  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportimity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period, 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  conunents  that  it  has 
received,  whether  the  vehicle  is  eUgible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 
Register. 

Wallace  Environmental  Testing 
Laboratories,  Inc.  of  Houston,  Texas, 
(Registered  Importer  R-90-005) 
petitioned  NHTSA  to  decide  whether 
1994  Porsche  964  Turbo  passenger  cars 
are  eUgible  for  importation  into  the 
United  States.  NHTSA  pubhshed  notice 
of  the  petition  on  April  12, 1995  (60  FR 


18660)  to  afford  an  opportunity  for 
public  conunent.  The  reader  is  referred 
to  that  notice  for  at  thorough  description 
of  the  petition.  No  conunents  were 
received  in  response  to  the  notice. 
Based  on  its  review  of  the  information 
submitted  by  the  petitioner,  NHTSA  has 
decided  to  grant  the  petition. 

Vehicle  Eligibility  Number  for  Subiect 
Vehicles 

The  importer  of  a  vehicle  admissible 
under  any  final  decision  must  indicate 
on  the  form  HS-7  accompanying  entry 
the  appropriate  vehicle  eligibihty 
number  indicating  that  the  vehicle  is 
eligible  for  entry.  VSP-116  is  the 
vehicle  eligibility  number  assigned  to 
vehicles  admissible  under  this  notice  of 
final  decision. 

Final  Decision 

Accordingly,  on  the  basis  of  the 
foregoing,  NHTSA  hereby  decides  that  a 
1994  Porsche  964  Turbo  is  substantially 
similar  to  a  1994  Porsche  911  Turbo 
originally  manufactured  for  importation 
into  and  sale  in  the  United  States  and 
certified  under  49  U.S.C.  30115,  and  is 
capable  of  being  readily  altered  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards. 

Authority:  49  U.S.C.  30141(a)(1)(A)  and 
(b)(1):  49  CFR  593.8;  delegations  of  authority 
at  490  CFR  1.50  and  501.8. 

Issued  on:  June  12,  1995. 
Marilynne  Jacobs, 

Director,  Office  of  Vehicle  Safety  Compliance. 
[FR  Doc.  95-14719  Filed  6-14-95:  8:45  am] 

BILUNG  CO06  4910-6»-M 


NEW  EXEMPTIONS 


Research  and  Special  Programs 
Administration 

Office  of  Hazardous  Materials  Safety; 
Notice  of  Applications  for  Exemptions 

AGENCY:  Research  and  Special  Programs 
Administration,  DOT. 

ACTION:  List  of  AppUcants  for 
Exemptions. 

SUMMARY:  In  accordance  with  the 
procedures  governing  the  apphcation 
for,  and  the  processing  of,  exemptions 
from  the  Department  of  Transportation's 
Hazardous  Materials  Regulations  (49 
CFR  Part  107,  Subpart  B),  notice  is 
hereby  given  that  the  Office  of 
Hazardous  Materials  Safety  has  received 
the  appUcations  described  herein.  Each 
mode  of  transportation  for  which  a 
particular  exemption  is  requested  is 
indicated  by  a  number  in  the  "Nature  of 
Application"  portion  of  the  table  below 
as  follows:  1 — Motor  vehicle,  2 — Rail 
freight,  3 — Cargo  vessel,  4 — Cargo 
aircraft  only,  5 — ^Passenger-carrying 
aircraft. 

DATES:  Comments  must  be  received  on 
or  before  July  17, 1995. 

ADDRESS  COMMENTS  TO:  Dockets  Units. 
Research  and  Special  Programs 
Administration,  U.S.  Department  of 
Transportation,  Washington,  E)C  20590. 

Comments  should  refer  to  the 
application  number  and  be  submitted  in 
triplicate.  If  confirmation  of  receipt  of 
comments  is  desired,  include  a  self- 
addressed  stamped  postcard  showing 
the  exemption  application  number. 
FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  applications  are  available 
for  inspection  in  the  Dockets  Unit, 
Room  8426,  Nassif  Building,  400  7th 
Street,  SW.,  Washington,  DC. 


Application 
No. 

Applicant 

Regulation(s)  affected 

Nature  of  exemption  thereof 

11464-N 

Zeneca  Inc..  Wilmington,  DE  .. 
Monsanto  Co.,  SL  Louis,  MO  . 

Monsanto  Co.,  St.  Louis,  MO  . 

Dept.  of  Energy,  Richland,  VA 

North  East  Chemical  Corp.. 
Cleveland.  OH. 

49  CFR  174.67(1)  &  G)  

To  autTtorize  rail  cars  to  rerrain  attached  to  connectors  wittv 

11465-N 

49  CFR  1 73.240(c)  

out  the  physical  presence  of  an  unloacJer.  (mode  2) 
To  auttxxize  ttie  transportation  in  commerce  of  solid  hazard- 

11466-N 

49  CFR  177.837(a)  

ous  waste,  Class  9,  to  be  transported  in  norvDOT  speci- 
fication bulk  fiberboard  boxes.  (rrxxJe  1) 
To  authorize  the  engine  of  a  nnotor  vehicle  to  remain  running 

11468-N 

49  CFR  173.211   

while  loading  or  unloading  Class  3  material  at  temperature 
below  10  degrees  F  to  prevent  engine  starting  problems, 
(mode  1) 
To  authorize  the  transportation  of  test  equipn^nt  containing 

11470-N 

49  CFR  172.301   „ 

residual  anxjunts  of  sodium  metal,  Division  4.3,  inside  a 
Type  304  stainless  steel  piping  overpacked  with  a  non- 
specification  plywood  box.  (mode  1 ) 
To  authorize  the  transportation  in  commerce  of  aerosol  con- 
tainers meeting  the  requirements  of  49  CFR  173.306(h), 
described  and  marked  as  Consumer  ComnxxWy  ORM-D 
to  be  transported  wittraut  required  markings,  (nrxxles  1 ,  2) 

J 
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New  Exemptions— Continued 


Application 
No. 


11472-N 
11473-N 

11476-N 
11477-N 


Applicant 


American  Pyrotechnics  Assoc. 
et  ai.,  Chestertown,  MO. 


FMC  Cotp..  Ptiiladelphia,  PA 


Schrupp  Indusfries  Inc., 
Parker,  PA. 

MTI  Analytical  Instruments 
Inc.,  Fremont,  CA. 


Regulation(s)  affected 


49CFR  177.848(f) 


49CFR  179.101-1.  179.103- 
3.  179.103-4. 


49CFR  173.302(a)(1). 
173.306(f).  173.5. 


49CFR1,2.  3 


Nature  of  exemption  thereof 


To  authorize  tt>e  transportation  in  commerce  of  pyrotechnic 
articles  classed  as  Division  1.4G  explosives  on  ttie  same 
vehicle  and  in  the  same  storage  area  ttiat  contains  ottier 
1 .4  explosive  articles,  (mode  1 ) 

To  authorize  the  transportation  in  commerce  of  elemental 
phosphorus,  Division  4.2,  in  non-DOT  Specification 
114A340W  tank  cars  except  for  top  fitting  protection  and 
safety  relief  valve  setting  built  to  340  psi  design,  with  850 
psi  burst  pressure,  (nmde  2) 

To  authorize  the  nanufacture.  mark  and  sale  of  hydrauHc  ac- 
cumulators for  use  in  transporting  nitrogen,  Division  2.2. 
(modes  1.2.3,5) 

To  authorize  ttie  transportation  in  commerce  of  analytrcal 
equipment  which  contains  a  cylinder  equipped  with  a  pres- 
sure regulator  for  use  in  transporting  helium,  Division  2.2. 
(iTXXte4)  


Note-  notice  of  Application  No.  1 1441-N  Radian  Cksrp.,  Research  Tnangle  Park,  NC  appeared  at  page  18663  of  the  Federal  Register  for  April 
12.  1995,  shouW  have  appeared  1 1441-N  United  Technologies  Carrier,  Syracuse,  NY. 


This  notice  of  receipt  of  applications 
for  new  exemptions  is  published  in 
''accordance  with  Part  107  of  the 
Hazardous  Materials  Transportation  Act 
(49  U.S.C.  1806;  49  CFR  1.53(e)). 

Issued  in  Washington,  DC,  on  June  9, 1995. 
J.  Suzanne  Hedgepeth, 
Chief,  Exemption  Programs,  Office  of 
Hazardous  Materials  Exemptions  and 
Approvals. 
[FR  Doc.  95-14645  Filed  6-14-95;  8:45  ami 
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Office  of  Hazardous  Materials  Safety; 
Notice  of  Applications  for  Modification 
of  Exemptions  or  Applications  To 
Become  q  Party  to  an  Exemption 

agency:  Research  and  Special  Programs 
Administration,  IDOT. 

ACTION:  List  of  Applications  for 
Modification  of  Exemptions  or 


Applications  to  Become  a  Party  to  an 
Exemption. 

SUMMARY:  In  accordance  with  the 
procedures  governing  the  application 
for,  and  the  processing  of,  exemptions 
from  the  Department  of  Transportation's 
Hazardous  Materials  Regulations  (49 
CFR  Part  107,  Subpart  B),  notice  is 
hereby  given  that  the  Office  of 
Hazardous  Materials  Safety  has  received 
the  apphcations  described  herein.  This 
notice  is  abbreviated  to  expedite 
docketing  and  public  notice.  Because 
the  sections  affected,  modes  of 
transportation,  and  the  nature  of 
application  have  been  shown  in  earlier 
Federal  Register  publications,  they  are 
not  repeated  here.  Requests  for 
modifications  of  exemptions  (e.g.  to 
provide  for  additional  hazardous 
materials,  packaging  design  changes, 
additional  mode  of  transportation,  etc.) 
are  described  in  footnotes  to  the 
application  number.  Application 


number  with  the  suffix  "M"  denote  a 
modification  request.  Application 
numbers  with  the  suffix  "p"  denote  a 
party  to  request.  These  applications 
have  been  separated  from  the  new 
applications  for  exemptions  to  facilitate 
processing. 

DATES:  Comments  must  be  received  on 
or  before  June  30, 1995. 
ADDRESS  COMMENTS  TO:  Dockets  Unit, 
Research  and  Special  Programs 
Administration,  U.S.  IDepartment  of 
Transportation,  Washington,  DC  20590. 

Comments  should  refer  to  the 
application  number  and  be  submitted  in 
triplicate.  If  confirmation  of  receipt  of 
comments  is  desired,  include  a  self- 
addressed  stamped  postcard  showing 
the  exemption  number. 
FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  applications  are  available 
for  inspection  in  the  Dockets  Unit, 
Room  8426,  Nassif  Building,  400  7th 
Street  SW,  Washington,  DC. 


Application 


8757-M 

9421-W 

9778-M 

10963-A^ 

11055-M 

11239-M 

11329-M 

11391-M 


Applicant 


YZ  Industries  Inc.,  Snyder,  TX  (See  Footnote  1) 

Taylor-Wharton,  Hanisburg,  PA  (See  Footnote  2)  

Westem  Atlas  Int.,  Houston,  TX  (See  Footnote  3)  

SGL  Carbon  Group,  Union,  NJ  (See  Footnote  4)  

Rollis  Chempak,  Inc.,  Wilmington,  DE  (See  Footnote  5)  — 

ABS  Industrial  Verification,  Inc..  Houston,  TX  (See  Footnote  6)  

Degesch  America,  Inc.,  Weyers  Cave,  VA  (See  Footnote  7)  

DHE  (Fabrication  and  Machining),  Vereeniging  1930,  SA  (See  Footnote  8) 


Renewal  of 
exemption 


8757 
9421 
9778 
10963 
11055 
11239 
11329 
11391 


(1)  To  modify  exemption  to  provide  for  additional  non-DOT  specification  cylinders  constructed  of  316  or  SA  340  type  304  stainless  steel 

(2)  To  modify  the  exemption  to  provide  for  various  technical  changes  to  non-DOT  specification  cylinders  for  use  in  transporting  certain  Division 

(3)  To  modify  exemption  to  provide  for  additional  non-DOT  specification  tanks  and  tubes,  for  shipment  of  sulfur  hexafiuoride,  Division  2.2. 

(4)  To  modify  exemption  for  the  transportation  of  Chlorosilanes,  Division  4.3,  in  non-DOT  specification  fully-removable  head  carbon  steel  sal- 
vage cylinder  of  welded  construction.  ,_    ^     ..       J  .1 

(5)  To  modify  the  exemption  to  authorize  Division  6.1 ,  Zone  A  material  to  be  transported  in  the  same  vehicle  with  other  hazardous  materials. 

(6)  To  modify  exemption  to  provide  for  additional  non-DOT  specification  steel  portable  tank  mounted  in  an  ISO  frame  for  use  in  transporting  Di- 

(7)  To  modify  exemption  to  provide  for  additional  combination  packaging  and  delete  the  requirement  to  label  inside  containers  with  Dangerous 
When  Wet  and  poison  labels. 
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(8)  To  modify  exemption  to  provkle  for  manufacturing  of  alternative  tank  design  similar  to  DOT  Specificatkjn  51 ,  equipped  with  openings  in  var- 
ious location  on  the  same  end  for  use  in  transporting  various  materials  classed  as  Division  2.1 ,  22  and  2.3. 


Application 


6743-P 

7991-P 

9346-P 

9491-P 

9929-P 

10307-P 

10441-P 

10441-P 

10798-P 

10802-P 

10898-P 

11043-P 

11055-P 

11230-P 

1123(^-P 

11230-P 

11230-P 

11230-P 

11230-P 

11230-P 

11230-P 

11230-P 

11230-P 

11230-P 

11230-P 

11230-P 

11230-P 

11230-P 

11294-P 

11346-P 


Applicant 


Green  Mountain  Explosives,  Inc.,  Aubun.  NH _ 

Paducah  &  Louisville  Railway,  Inc.,  Paducah.  KY 

Freeport  Sulphur  Co..  New  Orleans,  LA  

BOC  Gases.  Riverton,  NJ __ 

McDonnell  Douglas,  Huntington  Beach.  CA 

SCM  Chemicals.  Inc.,  Baltimore,  MD  

Findly  Chemreal  Disposal,  Inc..  Fontana  CA 

Hazpiak,  Inc.,  Fontana,  CA  .^ 

BkjLab,  Inc.,  Westlake,  LA  

BOC  Gases,  Riverton,  NJ 

Gulf  Controls  Corporations,  Tampa,  FL  

Findly  Chemkal  Disposal,  Inc..  Fontana.  CA 

Findly  Chemk:al  Disposal.  Inc.,  Fontar^  CA 

Conex.  Inc..  Derby,  IN  

Dania,  Inc.,  RoarK)ke,  VA 

IRECO  of  Florida,  Inc..  Miramar,  FL „.. 

Winchester  Building  Supply  Co..  Inc..  Winchester.  VA  .. 

W.H.  Burt  Exptosives,  Inc.,  Moab.  UT 

Buckley  Powder  Co.  of  Oklahoma,  Inc.,  Mill  Creek,  OK 

St.  Lawrence  Explosives  Corp.,  Adams  Center.  NY 

Boren  Companies,  Inc.,  Birmingham,  AL  _... 

SCM  Chemicals,  Inc.,  Baltimore,  MD  -, 

Cfierokee  Explosives,  Inc.,  Plainville.  CT 

Econex  North.  Inc..  StandBh.  Ml „ 

ECONEX,  Inc..  Pittslield.  IL 

Binns  &  Stevens  Expk>sives,  Inc.,  Oskaloosa,  lA  

Alaska-Pacific  Powder  Co.,  Ofympia,  WA  _ 

Buckley  Powder  Co.,  Englewood,  CO 

Findly  Chemcal  Disposal,  Inc.,  Fontana.  CA 

Schlumberger  Well  Servk»s,  Rosharon,  TX  


Parties  to 
exemptk>n 


6743 
7991 
9346 
9491 
9929 
10307 
10441 
10441 
10798 
10802 
10898 
11043 
11055 
11230 
11230 
11230 
11230 
11230 
11230 
11230 
11230 
11230 
11230 
11230 
11230 
11230 
11230 
11230 
11294 
11346 


This  notice  of  receipt  of  applications 
for  modification  of  exemptions  and  for 
party  to  an  exemption  is  published  in 
accordance  with  Part  107  of  the 
Hazardous  Materials  Transportations 
Act  (49  U.S.C.  1806;  49  CFR  1.53(e)). 

Issued  in  Washington,  DC.  on  June  8. 1995. 
J.  Suzanne  Hedgepeth. 

Chief,  Exemption  Programs,  Office  of 
Hazardous  Materials  Exemptions  and 
Approvals. 

|FR  Doc.  95-14644  Filed  6-14-95;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Office  of  Thrift  Supervision 

Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

June  8,  1995. 

The  Office  of  Thrift  Supervision 
(OTS)  has  submitted  the  following 
public  information  collection 
requirement(s)  to  0MB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980.  Public  Law  9&- 
11.  Copies  of  the  submission(s)  may  be 
obtained  by  calling  the  GTS  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 


addressed  to  the  OMB  reviewer  Usted 
and  to  the  OTS  Clearance  Officer.  Office 
of  Thrift  Supervision.  1700  G  Street, 
N.W.,  Washington,  D.C.  20552. 

0\W  Number:  1550-0018 

Form  Number:  Not  Applicable 

Type  of  Review:  Extension 

Tide:  Amendment  of  a  Savings 
Association's  Charter 

Description:  Parts  544  and  552  of  the 
OTS  Regulations  require  Federally- 
chartered  savings  associations  to 
obtain  agency  approval  of  any  change 
in  its  (Dharter  that  is  not  preapproved 
by  regulations. 

Respondents:  Savings  and  Loan 
Associations  and  Savings  Banks 

Estimated  Number  of  Respondents:  43 

Estimated  Burden  Hours  Per 
Respondent:  10  Hrs.  Avg 

Frequency  of  Response:  On  Occasion 

Estimated  Total  Recordkeeping  Burden: 
430  Hrs. 

Clearance  Officer:  Colleen  M.  Devine, 
(202)  906-€025,  Office  of  Thrift 
Supervision,  1700  Street.  N.  W.. 
Washington.  D.C.  20552. 

OMB  Reviewer:  Milo  Simderhauf.  (202) 
395-7340.  Office  of  Management  and 
Budget.  Room  10226.  New  Executive 


Office  Building.  Washington,  D.C. 
20503. 
Cora  PrifiDld  Beebe. 

Director  of  Administration. 

IFR  Doc.  95-14697  Filed  6-14-95;  8:45  am] 

BILUMG  COOE  tTZO-OI-P 


Public  Information  Collection 
Requirements  Sut>mitted  to  OMB  for 
Review 

June  8,  1995. 

The  Office  of  Thrift  Supervision 
(OTS)  has  submitted  the  following 
pubhc  information  collection 
requirement(s)  to  OMB  for  review  and 
clearance  imder  the  Paperwork 
Reduction  Act  of  1980,  Public  Law  96- 
11.  Copies  of  the  suhmission(s)  may  be 
obtained  by  calling  the  OTS  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  Usted 
and  to  the  OTS  Clearance  Officer,  Office 
of  Thrift  Supervision,  1700  G  Street,  N. 
W.,  Washington,  D.C.  20552. 
OMB  Number:  1550-0017 
Form  Number:  Not  Apphcable 
Type  of  Review:  Extension 
Title:  Amendment  of  a  Savings 

Associations  Bylawsr 
Description:  Parts  544  and  552  of  the 

OTS  Regulations  require  Federally- 
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chartered  savings  associations  to 
obtain  agency  approval  of  any  change 
in  its  bylaws  that  is  not  preapproved 
by  regulation. 

Respondents:  Savings  and  Loan 
Associations  and  Savings  Banks 

Estimated  Number  of  Respondents:  20 

Estimated  Burden  Hours  Per 
Respondent:  8  Hrs.  Avg 

Frequency  of  Response:  On  Occasion 

Estimated  Total  Recordkeeping  Burden: 
160  Hrs. 

Clearance  Officer:  Colleen  M.  Devine. 
(202)  906-6025.  Office  of  Thrift 
Supervision,  1700  Street,  N.  W., 
Washington.  D.C.  20552 

0^4B  Reviewer:  Milo  Sunderhauf.  (202) 
395-7340.  Office  of  Management  and 
Budget.  Room  10226.  New  Executive 
Office  Building.  Washington.  D.C. 
20503. 

Cora  Prifold  B«ebe, 

Director  of  Administration. 

IFR  Doc.  95-14698  Filed  6-14-95;  8:45  am] 
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UNITED  STATES  INFORMATION 
AGENCY 

International  Creative  Arts  Exchanges 
for  Public  and  Private  Non-ProfIt 
Organizations 

action:  Notice  request  for  proposals. 

summary:  The  Office  of  Arts  America 
Creative  Arts  Exchanges  Division  of  the 
U.S.  hiformation  Agency's  [USIA] 
Bureau  of  Educational  and  Cultural 
Affairs  announces  an  open  competition 
for  an  assistance  award.  Public  and  non- 
profit organizations  that  demonstrate 
disciplinary  expertise  in  the  arts  and 
meet  the  provisions  described  in  IRS 
regulation  26  CFR  1.501(c)(3)-(l)  may 
apply  to  develop  projects  for  artists  and 
arts  administrators.  These  will  consist  of 
residences  and/ or  exchange  programs  in 
which  artists  from  the  United  States  and 
other  countries  work  and  learn  together. 
Interested  applicants  are  invited  to 
request  and  read  the  complete 
Solicitation  Package  before  submitting 
their  proposals. 

Overall  grant  making  and  funding 
authority  for  this  program  is  contained 
in  the  Mutual  Educational  and  Cultural 
Exchange  Act  of  1961.  Pubhc  Law  87- 
256.  as  amended,  also  known  as  the 
Fulbright-Hays  Act.  The  purpose  of  the 
Act  is  "to  enable  the  Government  of  the 
United  States  to  increase  mutual 
understanding  between  the  people  of 
the  United  States  and  the  people  of 
other  countries  *   *   *;  to  strengthen  the 
ties  which  unite  us  with  other  nations 
by  demonstrating  the  educational  and 
cultural  interests,  developments,  and 


achievements  of  the  people  of  the 
United  States  and  other  nations  *   •   * 
and  thus  to  assist  in  the  development  of 
friendly,  sympathetic  and  peaceful 
relations  between  the  United  States  and 
the  other  countries  of  the  world." 

Programs  and  projects  must  conform 
with  requirements  and  guideUnes 
outlined  in  the  Solicitation  Package.  A 
Solicitation  Package  consists  of  the 
Federal  Register  Request  For  Proposals 
(RFP);  a  Project  Objectives,  Goals,  and 
Implementation  (POGI)  statement;  and 
Proposal  Submission  Instructions  (PSI). 
USIA  projects  and  programs  are  subject 
to  the  availabihty  of  funds.  Individuals 
interested  in  other  USIA  programs  can 
access  information  via  the  USIA  Internet 
gopher  site:  Gopher.  USL\.GOV 

ANNOUNCEMENT  NAME  ft  NUMBER:  All 

communications  concerning  this 
announcement  should  refer  to  the  title 
and  reference  number — E/DE-96-06. 

DATES:  All  proposal  materials  must  be 
received  at  USIA  by  5:00  p.m. 
Washington.  DC  time  on  Thursday. 
September  7,  1995.  Faxed  documents 
will  not  be  accepted,  nor  will 
documents  postmarked  on  September  7. 
1995,  but  received  at  a  later  date.  It  is 
the  responsibility  of  each  applicant  to 
ensure  that  proposals  are  received  by 
the  above  deadline.  Projects  should 
begin  between  February  1.  1996  and 
July  31,  1996.  For  projects  that  begin 
after  July  31, 1996,  proposals  should  be 
submitted  under  the  next  award 
competition.  The  next  competition  will 
be  announced  in  the  Federal  Register 
on  or  about  December  7. 1995. 

FOR  FURTHER  APPLICATION  INFORMATION: 
Please  contact  the  Office  of  Arts 
America.  Creative  Arts  Exchanges 
Division,  Room  568,  U.S.  Information 
Agency.  301  4th  Street,  SW., 
Washington,  DC  20547  (Phone:  202- 
619-5338,  Fax:  202-619-6315,  Internet: 
JDorsey®USIA.gov)  to  request  a 
SoUcitation  Package,  which  includes 
more  detailed  award  criteria;  all 
application  forms;  and  guidelines  for 
preparing  proposals,  including  specific 
criteria  for  preparation  of  the  proposal 
budget.  Please  specify  Christopher 
Paddack  on  all  inquiries  and 
correspondences.  Interested  applicants 
should  read  the  complete  Federal 
Register  announcement  before 
submitting  their  proposals.  Creative  Arts 
staff  are  available  to  answer  any 
programmatic  or  technical  questions 
applicants  may  have  prior  to  submission 
of  applications.  Once  the  RFP  deadline 
has  passed,  staff  may  not  discuss  this 
competition  with  applicants  until  after 
the  proposal  review  process  has  been 
completed. 


Proposal  Submission  Instructions 

Applicants  must  follow  all 
instructions  given  in  the  Solicitation 
Package  and  send  an  original  and  two 
(2)  copies  of  the  full  package  plus  nine 
(9)  additional  copies  of  Tabs  A-E  to: 
U.S.  Information  Agency,  REF:  E/DE- 
96-01,  Office  of  Grants  Management.  E/ 
XE.  Room  326,  301  4th  Street,  SW., 
Washington,  DC  20547. 

Applicants  must  also  submit  to  E/EX 
the  "Executive  Summary,"  "Proposal 
Narrative,"  and  "Budget"  sections  of 
each  proposal  on  a  3.5"  diskette, 
formatted  for  DOS.  This  material  must 
be  provided  in  ASCII  text  (DOS)  format 
vsrith  a  maximum  line  length  of  65 
characters.  USIA  will  transmit  these 
files  electronically  to  USIS  posts 
overseas  for  their  review,  with  the  goal 
of  reducing  the  Ume  it  takes  to  get  posts' 
comments  for  the  Agency's  grants 
review  process. 

Guidelines 

The  Creative  Arts  Exchanges  Division 
works  with  U.S.  non-profit 
organizations  to  develop  cooperative 
international  group  projects  that 
introduce  American  and  foreign 
participants  to  each  other's  cultural  and 
artistic  life  and  traditions.  The  Division 
seeks  projects  with  organizations  that 
have  disciplinary  expertise  in  the  arts  as 
well  as  broad  outreach  and  networking 
capabilities  into  American  arts  activities 
nationwide.  International  projects  in  the 
United  States  or  overseas  may  involve 
composers,  choreographers, 
playwrights,  theater  designers,  writers 
and  poets,  filmmakers,  visual  artists, 
and  arts  administrators.  Arts 
administration  programs  can  include 
topics  such  as  arts  management, 
institutional  development,  community 
outreach,  fundraising.  tour  management, 
and  organizational  structure. 

Organizations  interested  in  museum/ 
curatorial  projects  should  contact  the 
American  Association  of  Museums 
(AAM)  International  Partnerships 
Among  Museums  (IP/yvl)  program: 
Office  of  International  Programs. 
American  Association  of  Museums. 
1225  Eye  Street,  NW.,  Washington,  DC 
20005;  telephone:  (202)  289-1818;  FAX: 
(202)  289-6578.  We  will  not  accept 
direct  applicants  from  museums  for 
international  projects. 

Projects  should  involve  the  following 
components; 

1.  An  international  exchange  of 
professionals  in  the  fields  listed  above; 

2.  The  development  of  institutional 
linkages  between  American 
organizations  and  their  counterparts  in 
other  countries; 

3.  Travel  to  or  from  the  United  States, 
preferably  in  both  directions; 


4.  Assurances  of  quality,  fairness, 
balance  and  openness  in  the  selection  of 
project  participants. 

Proposed  projects  should  involve  U.S. 
Information  Service  (USIS)  posts 
worldwide  to  carry  out  activities 
supportive  of  the  USIA  mission  to 
increase  mutual  understanding  between 
the  United  States  and  other  countries 
and  to  promote  international 
cooperation  in  educational  and  cultural 
fields.  USIS"  role  in  such  projects 
should  be  substantive  and  integral  and 
not  purely  facilitative. 

Proposals  including  performances 
and/or  exhibitions  will  be  considered 
only  if  the  performance  or  exhibition  is 
integral  to  the  creative  process.  Projects 
in  which  exhibitions  and/or 
performances  are  the  main  focus  will 
not  be  supported. 

Pursuant  to  the  Bureau's  authorizing 
legislation,  programs  must  maintain  a 
non-political  character  and  should  be 
balanced  and  representative  of  the 
diversity  of  American  political,  social, 
and  cultural  life.  "Diversity"  should  be 
interpreted  in  the  broadest  sense  and 
encompass  differences  including  but  not 
Umited  to  race,  gender,  religion, 
geographic  location,  socio-economic 
status,  and  physical  challenges. 
Applicants  are  strongly  encouraged  to 
adhere  to  the  advancement  of  this 
principle. 

Drafis  of  all  printed  materials 
developed  for  this  program  using  USIA 
funds  should  be  submitted  to  the 
Agency  for  review  and  approval.  USIA 
must  receive  a  royalty-free,  non- 
exclusive and  irrevocable  right  to 
reproduce,  publish,  or  otherwise  use  the 
work  for  Federal  purposes,  and  to 
authorize  others  to  do  so.  Funded 
projects  must  acknowledge  USIA 
sponsorship  in  all  printed  project 
materials  and  official  project 
documents. 

Special  conditions  and  exclusions: 

1.  USIS  Posts  should  be  given  the 
option  of  nominating  foreign  program 
participants,  while  the  U.S.  grantee 
organization  will  make  final  selection 
decisions. 

2.  Proposals  involving  more  than  one 
country  are  preferred.  However,  single- 
country  projects  that  have  strong  USIS 
Post  support  and  clearly  demonstrate 
the  potential  for  creating  and 
strengthening  linkages  between  foreign 
and  U.S.  institutions  are  also  welcome. 

3.  Proposals  involving  foreign 
organizations  should  identify  them  and 
clearly  define  their  role  in  the  project. 
Letters  of  commitment  fi-om  these 
organizations  should  be  included  in  the 
proposal  package.  Prospective 
applicants  should  consult  with  USIS 


Posts  regarding  such  organizations  prior 
to  submitting  their  proposals. 

4.  Proposals  centering  on  films  or 
videos  must  deal  with  the  creative 
aspects  of  film  or  video  making.  Projects 
may  include  story  development,  other 
aspects  of  the  creative  processes,  or 
management  issues  like  funding  and 
distribution.  They  should  not  include 
installations,  screenings,  competitions, 
full  scale  film  production  or 
distribution,  or  any  other  type  of  project 
prohibited  in  this  announcement. 

The  following  types  of  projects  are 
ineligible  for  support: 

1.  Vocational  and  technical  training 
projects; 

2.  Scholarly  programs,  long-term 
academic  study  or  training  programs, 
and  student  and/or  faculty  exchanges 
(Organizations  interested  in  programs  of 
this  nature  should  contact  USIA's  Office 
of  Academic  Programs — 202-619-6409); 

3.  Speaking  tours,  conferences, 
research  projects,  research  for  project 
development  purposes,  publications; 

4.  Youth  or  youth-reiated  activities 
(participants'  age  under  25)  or  projects 
for  the  exchange  of  amateurs  or  semi- 
professionals; 

5.  International  arts  competitions, 
community-level  arts  presentations  or 
festivals  for  general  audiences; 

6.  Study  tours  and  observerships; 

7.  Projects  in  the  fields  of  historical 
and  cultural  conservation  and 
preservation. 

USIA  is  a  major  supporter  of  Sister 
Cities  International  and  Partners  of  the 
Americas.  It  has  agreed  to  fund 
administrative  expenses  of  these 
organizations'  national  offices,  but  will 
not  fund  projects  arising  from  sister  city 
and  partner  state  relationships  once 
they  are  established. 

Geographic  guidelines: 

Proposals  which  address  themselves 
to  various  geographic  regions  of  the 
world,  and  allow  across-the-board 
participation  from  all  areas  are 
preferred.  In  addition,  preferences  for 
specific  geographic  areas  are: 

1.  Africa,  East  Asia  and  the  Pacific, 
the  Near/Middle  East,  and  South  Asia: 
Proposals  are  especially  encouraged  for 
projects  in  these  regions.  There  are  no 
specific  preferences  in  terms  of  thematic 
fields. 

2.  American  Republics  (South 
America,  Central  America  and  the 
Caribbean):  Proposals  are  invited  in  all 
appropriate  areas.  Preference  will  be 
given  to  proposals  that  focus  on  ethnic 
and  indigenous  arts. 

3.  Eastern  Europe  and  the  Newly 
Independent  States  of  the  former  Soviet 
Union:  Proposals  should  clearly 
demonstrate  knowledge  of  the  liost 
country  environment  and  the 


institutional  partner  in  that  country  and 
provide  evidence  of  long-term 
commitment  to  project  goals. 

4.  Western  Europe  and  Canada:  Only 
proposals  that  are  muJti-coimtry, 
address  arts  financing  in  the  U.S.,  and 
invite  arts  administrators  as  participants 
will  be  considered. 

Visa/Insurance/Tax  Requirements 

Programs  must  comply  with  J-1  visa 
regulations.  Please  refer  to  program 
specific  guideUnes  in  SoUcitation 
Package  for  further  details. 
Administration  of  the  program  must  be 
in  compliance  with  reporting  and 
withholding  regulations  for  federal, 
state,  and  local  taxes  as  appUcable. 
Recipient  organizations  should 
demonstrate  tax  regulation  adherence  in 
the  proposal  narrative  and  budget. 

Budgetary  Requirements 

Detailed  budgetary  requirements  and 
guidelines  are  included  in  the 
SoUcitation  Package.  Creative  Arts 
discretionary  awards  are  on  average 
approximately  $58,000  with  many 
successful  proposals  coming  in  at  weU 
below  this  level.  Organizations  may 
request  up  to  $100,000  for  single- 
country  projects.  In  exceptional  cases 
awards  of  up  to  $200,000  dollars  are 
available  for  multi-coimtry  projects. 
Organizations  with  less  than  four  years 
of  experience  in  conducting 
international  exchange  programs  are 
eUgible  for  awards  up  to  $60,000.  Please 
note  that  proposal  budgets  must  include 
a  minimum  of  33%  cost  sharing  of  the 
total  project  cost.  Administrative  costs 
must  be  no  more  than  20%  of  the  total 
amount  requested  from  USIA. 

Review  Process 

USIA  will  acknowledge  receipt  of  all 
proposals  and  will  review  them  for 
technical  eligibility.  Proposals  will  be 
deemed  ineUgible  if  they  do  not  fully 
adhere  to  the  guidelines  in  the 
SoUcitation  Package.  EUgible  proposals 
will  be  reviewed  by  the  Office  of  Arts 
America,  USIA  geographic  area  policy 
offices,  and  USIA  Posts  overseas.  Panels 
of  USIA  officers  will  make  funding 
recommendations.  Proposals  may  also 
be  reviewed  by  the  Office  of  the  General 
Counsel  or  by  other  USIA  elements. 
Fimding  decisions  are  at  the  discretion 
of  the  USIA  Associate  Director  for 
Educational  and  Cultural  Affairs.  Final 
technical  authority  for  assistance 
awards  (grants  or  cooperative 
agreements)  resides  with  the  USIA 
Office  of  Contracts. 

Review  Criteria 

Technically  eligible  applications  will 
be  competitively  reviewed  according  to 
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the  criteria  stated  below.  These  criteria 
are  not  rank  ordered: 

1.  Quahty  of  the  program  idea: 
Proposals  should  exhibit  originaUty, 
substance,  precision,  and  relevance  to 
USIA's  mission  and  the  goals  of  the 
Creative  Arts  Exchanges  Program  as 
stated  under  the  Summary  and 
Guidelines  sections  of  this  document. 

2.  Program  plaiming:  Detailed  agenda 
and  relevant  work  plan  should 
demonstrate  substantive  artistic/ 
organizational  undertakings  and 
logistical  capacity.  Agenda  and  plan 
should  adhere  to  the  program  overview 
and  guidelines  described  above. 

3.  Ability  to  achieve  program 
objectives:  Objectives  should  be 
reasonable,  feasible,  and  flexible. 
Proposals  should  clearly  demonstrate 
how  the  institution  will  meet  the 
program's  objectives  and  plan. 

4.  Institutional  capacity/ability: 
Proposed  personnel  and  institutional 
resources  should  be  adequate  and 
appropriate  to  achieve  the  program  or 
project's  goals.  Proposals  should 
demonstrate  an  insUtutionsil  record  of 
successful  exchange  programs, 
including  responsible  fiscal 
management  and  full  compliance  with 
all  reporting  requirements  for  past  USIA 
grants  ad  determined  by  USIA's  Office 
of  Contracts.  USIA  will  consider  the . 
past  performance  of  prior  recipients  and 
the  demonstrated  potential  of  new 
apphcants. 

5.  MultipUer  effect/impact:  Proposed 
programs  should  strengthen  long-term 
mutual  imderstanding,  including 
maximum  sharing  of  information  and 
establishment  of  long-term  institutional 
and  individual  linkages. 

6.  Follow-on  activities:  Proposals 
should  provide  a  plan  for  continued 
follow-on  activity  (without  USIA 
support)  which  insures  that  USIA 
supported  programs  are  not  isolated 
events. 

7.  Support  diversity:  Proposals  should 
demonstrate  the  recipient's  commitment 
to  promoting  the  awareness  and 
understanding  of  diversity  as  defined 
under  the  Guidelines  section  of  this 
document. 

8.  Project  evaluation:  Proposals 
should  include  a  plan  to  evaluate  the 
activity's  success,  both  as  the  activities 
unfold  and  at  the  end  of  the  program. 
USIA  recommends  that  the  proposal 


include  a  draft  survey  questionnaire  or 
other  technique  plus  description  of  a 
methodology  to  use  to  link  outcomes  to 
original  project  objectives.  Award- 
receiving  organizations/institutions  will 
be  expected  to  submit  intermediate 
reports  after  each  project  component  is 
concluded  or  quarterly,  whichever  is 
less  frequent. 

9.  Cost-effectiveness:  The  overhead 
and  administrative  components  of  the 
proposals,  including  salaries  and 
honoraria,  should  be  kept  as  low  as 
possible.  All  other  items  should  be 
necessary  and  appropriate. 

10.  Cost-sharing:  Proposals  should 
maximize  cost-sharing  through  other 
private  sector  support  as  well  as 
institutional  direct  funding 
contributions. 

11.  Value  to  U.S.-partner  country 
relations:  Proposed  programs  should 
receive  positive  assessments  by  USIA's 
geographic  area  desk  and  overseas  USIS 
officers  of  program  need,  potential 
impact,  and  significance  in  the  partner 
country(ies). 

Notice 

The  terms  and  conditions  published 
in  this  RFP  are  binding  and  may  not  be 
modified  by  any  USIA  representative. 
Explanatory  information  provided  by 
USIA  that  contradicts  pvfblished 
language  will  not  be  binding.  Issuance 
of  the  RFP  does  not  cdhstitute  an  award 
commitment  on  the  part  of  the 
Government.  USIA  reserves  the  right  to 
reduce,  revise,  or  increase  proposed 
budgets  in  accordance  with  the  needs  of 
the  program.  Final  awards  cannot  be 
made  until  funds  have  been  appropriate 
by  Congress,  allocated  and  committed 
through  internal  USIA  procedures. 

Notification 

All  apphcants  will  be  notified  of  the 
results  of  the  review  process  on  or  about 
January  1, 1996.  Awards  made  will  be 
subject  to  periodic  reporting  and 
evaluation  requirements. 

Dated:  June  5,  1995. 
Dell  Pendergrast, 

Deputy  Associate  Director,  Bureau  of 
Educational  and  Cultural  Affairs. 
|FR  Doc.  95-14248  Filed  6-14-95;  8:45  am] 
BILUNG  CODE  8230-01-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Wage  Committee,  Notice  of  Meetings 

The  Department  of  Veterans  Affairs 
(VA),  in  accordance  with  Pub.  L.  92- 
463,  gives  notice  that  meetings  of  the 
VA  Wage  Committee  will  be  held  on: 
Wednesday,  July  19. 1995,  at  2:00  p.m., 
Wednesday,  August  16,  1995,  at  2:00 
p.m.,  Wednesday,  August  30, 1995,  at 
2:00  p.m.,  Wednesday,  September  27, 
1995,  at  2:00  p.m. 

The  meetings  will  be  held  in  Room 
1225,  Department  of  Veterans  Affairs, 
Tech  World  Plaza,  801 1  Street,  NW, 
Washington,  DC  20001. 

The  Committee's  piupose  is  to  advise 
the  Under  Secretary  for  Health  on  the 
development  and  authorization  of  wage 
schedules  for  Federal  Wage  System 
(blue-collar)  employees. 

At  these  meetings  the  Committee  will 
consider  wage  survey  specifications, 
wage  survey  data,  local  committee 
reports  and  recommendations,  statistical 
analyses,  and  proposed  wage  schedules. 

All  portions  of  the  meetings  wrill  be 
closed  to  the  public  because  the  matters 
considered  are  related  solely  to  the 
internal  personnel  rules  and  practices  of 
the  Department  of  Veterans  Affairs  and 
because  the  wage  survey  data 
considered  by  the  Committee  have  been 
obtained  from  officials  of  private 
business  establishments  with  a 
guarantee  that  the  data  will  be  held  in 
confidence.  Closure  of  the  meetings  is  in 
accordance  with  subsection  10(d)  of 
Pub.  L.  92-463,  as  amended  by  Pub.  L. 
94-409,  and  as  cited  in  5  U.S.C.  552b(c) 
(2)  and  (4). 

However,  members  of  the  public  are 
invited  to  submit  material  in  writing  to 
the  Chairperson  for  the  Committee's 
attention. 

Additional  information  concerning 
these  meetings  may  be  obtained  from 
the  Chairperson,  VA  Wage  Committee, 
Room  1225,  801  I  Street,  NW., 
Washington,  DC  20001. 

Dated:  June  7,  1995. 

By  direction  of  the  Secretary. 
Heyward  Bannister, 
Committee  Management  Officer. 
[PR  Doc.  95-14612  Filed  6-14-95:  8:45  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  put}llshed  under 
tt>e  "Government  in  the  Sunshine  Act"  (Pub. 
L  94-409)  5  U.S.C.  552b(e)(3). 


AFRICAN  DEVELOPMENT  FOUNDATION 
Board  of  Directors  Meeting 
TIME:  11:00  a.m.-2:00  p.m. 
PLACE:  ADF  Headquarters'. 
DATE:  Monday,  20  June  1995. 
STATUS:  Open. 

Agenda 

11:00  a.m. — Chairman's  Report 

11:15  a.m. — President's  Report 

11:30  a.m.— Other 

12:00  noon — Lunch 

1:00  p.m. — ExecuUve  Session  (Closed) 

If  you  have  any  questions  or 
comments,  please  direct  them  to  Ms. 
Janis  McCollim,  Executive  Assistant  to 
the  President,  who  can  be  reached  at 
(202) 673-3916. 
WiUiam  R.  Ford, 
President. 

[FR  Doc.  95-14765  Filed  6-13-95;  8:45  am] 
BILLING  CODE  61ie-01-P 

FEDERAL  MARITIME  COMMISSION 

TIME  AND  DATE:  10:00  a.m.— June  20, 

1995. 

PLACE:  Room  100  (Hearing  Room) — 800 

North  Capitol  Street,  N.W.,  Washington, 

D.C. 20573-0001. 

STATUS:  Part  of  the  meeting  will  be  open 

to  the  public.  The  rest  of  the  meeting 

will  be  closed  to  the  public. 

MATTER(S)  TO  BE  CONSIDERED:  Portion 

open  to  the  public: 

1.  Docket  No.  94-07 — Financial  Reporting 
Requirements  and  Rate  of  Return 
Methodology  in  the  Domestic  Offshore 
Trades — Access  to  annual  Reports 

Portion  closed  to  the  public: 


1.  Transpacific  Stabilization  Agreement  and 
Westbound  Transpacific  Stabilization 
Agreement 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Joseph  C.  Polking,  Secretary,  (202)  523- 

5725. 

Joseph  C  Polking, 

Secretary. 

[FR  Doc.  95-14824  Filed  6-13-95;  2:18  pm) 

BILUNG  CODE  6730-01-M 


SECURtTIES  AND  EXCHANGE  COMMISSION 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Sunshine  Act,  Pub.  L.  94-409,  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meetings  during 
the  week  of  June  19, 1995. 

An  open  meeting  will  be  held  on 
Tuesday,  June  20,  1995,  at  10:00  a.m.  A 
closed  meeting  wrill  be  held  on  Tuesday, 
June  20, 1995,  following  the  10:00  a.m. 
open  meeting. 

Commissioners,  Counsel  to  the 
Commissioner,  the  Secretary  to  the 
Conunission,  and  recording  secretaries 
will  attend  the  closed  meetings.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C.  552b(c)(4),  (8),  (9)(A)  and  (10) 
and  17  CFR  200.402(a)(4),  (8),  (9)(i)  and 
(10),  permit  consideration  of  the 
scheduled  matters  at  the  closed  meeting. 

Commissioner  Roberts,  as  duty 
officer,  voted  to  consider  the  items 
Usted  for  the  closed  meeting  in  a  close 
session. 

The  subject  matter  of  the  open 
meeting  scheduled  for  Tuesday,  June  20, 
1995,  at  10:00  a.m.,  will  be: 

The  Division  of  Investment  Management 
will  present  its  conclusions  and 


recommendations  regarding  its  year-long 
study  of  the  Public  Utility  Holding  Company 
Act  of  1935.  In  addition,  the  Division  will 
recommend  that  the  Commission  (1)  amend 
rule  52  under  the  Act  to  exempt  certain  types 
of  securities  of  subsidiary  companies  of  a 
registered  holding  company,  subject  to 
certain  terms  and  conditions;  (2)  amend  rule 
45(b)(4)  under  the  Act  to  exempt  all  capital 
contributions  and  open  account  advances  by 
a  parent  company  to  its  subsidiary  company; 

(3)  seek  public  comment  on  a  further 
proposal  to  amend  rule  52  to  permit  a 
subsidiary  of  a  registered  holding  company  to 
issue  and  sell  any  security  without  the  need 
to  apply  for  Commission  approval,  where  the 
conditions  of  the  rule  are  otherwise  met;  and 

(4)  seek  public  comment  on  proposed  rule  58 
that  would  exempt  from  prior  Commission 
approval  the  acquisition  by  a  registered 
holding  company  or  any  subsidiary  company 
of  securities  of  an  energy-related  company. 
For  further  information,  please  contact 
William  Weeden  at  (202)  942-0545. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Tuesday,  Jime  20, 
1995,  following  the  10:00  open  meeting, 
will  be: 

Institution  of  administrative  proceedings  of 
an  enforcement  nature. 

Institution  of  injunctive  actions. 

Settlement  of  injunctive  actions. 

Settlement  of  administrative  proceedings 
of  an  enforcement  nature. 

Opinions. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  The  Office 
of  the  Secretary  (202)  942-7070. 

Dated:  )une  12,  1995. 
Jonathan  G.  Katz, 
Secretary. 

[FR  Doc.  95-14797  Filed  6-13-95;  2:17  p.m.l 
BILUNG  CODE  8010-01-M 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

36  CFR  Part  242 

DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  100 

RIN  1018-AC82 

Subsistence  Management  Regulations 
for  Public  Lands  in  Alaska,  Subpart  C 
and  Subpart  D— 1995-1996 
Subsistence  Taking  of  Fish  and 
Wildlife  Regulations 

agency:  Forest  Service,  Agriculture;  and 
Fish  and  Wildlife  Service,  Interior. 
action:  Final  rule. 

summary:  This  final  rule  republishes  the 
customary  and  traditional  use 
determinations  and  establishes 
regulations  for  seasons,  bag  limits, 
methods,  and  means  related  to  taking  of 
fish  and  wildhfe  for  subsistence  uses 
during  the  1995-1996  regulatory  year. 
The  rulemaking  is  necessary  because 
there  have  been  numerous  changes  to 
Subpart  C;  and,  Subpart  D  is  subject  to 
an  annual  public  review  cycle.  This 
rulemaking  replaces  the  wildhfe 
regulations  included  in  the 
"Subsistence  Management  Regulations 
for  Pubhc  Lands  in  Alaska,  Subpart  D— 
1994-1995  Subsistence  Taking  of  Fish 
and  Wildhfe  Regulations",  which  expire 
on  June  30, 1995.  This  rule  also  revises 

Section .24  of  Subpart  C,  the 

Customary  and  Traditional  Use 
Determinations  of  the  Federal 
Subsistence  Board  in  a  more  orderly 
form  and  with  various  recent 
amendments.  This  rule  also  revises 

Sections .26  (Subsistence  taking 

of  fish)  and .27  (Subsistence 

taking  of  shellfish),  including  correcting 
amendments. 

EFFECTIVE  DATES:  Section .24 

becomes  effective  July  1, 1995.  Section 

.25  becomes  effective  July  1, 

1995,  and  remains  effective  through 

June  30, 1996.  Sections 26  and 

_.27  become  effective  July  1, 1995. 


and  remain  effective  through  December 
31. 1996. 

FOB  FURTHER  INFORMATION  CONTACT: 
Chair,  Federal  Subsistence  Board,  c/o 
U.S.  Fish  and  Wildlife  Service, 
Attention:  Richard  S.  Pospahala,  Office 
of  Subsistence  Management,  1011  E. 
Tudor  Road.  Anchorage.  Alaska  99503; 
telephone  (907)  786-3447.  For  questions 
specific  to  National  Forest  System 
lands,  contact  Ken  Thompson.  Regional 
Subsistence  Program  Manager,  USD  A, 


Forest  Service,  Alaska  Region,  P.O.  Box 
21628,  Juneau,  Alaska  99802-1628. 
telephone  (907)  58&-7921. 

SUPPLEMENTARY  INFORMATION: 

Background 

Title  VIII  of  the  Alaska  National 
Interest  Lands  Conservation  Act 
(ANILCA)  (16  U.S.C.  3111-3126) 
requires  that  the  Secretary  of  the  Interior 
and  the  Secretary  of  Agriculture 
(Secretaries)  implement  a  joint  program 
to  grant  a  preference  for  subsistence 
uses  of  fish  and  wildlife  resources  on 
public  lands,  unless  the  State  of  Alaska 
enacts  and  implements  laws  of  general 
appUcability  which  are  consistent  with 
ANILCA,  and  which  provide  for  the 
subsistence  definition,  preference,  and 
participation  specified  in  Sections  803, 
804,  and  805  of  ANILCA.  The  State 
implemented  a  program  that  the 
Department  of  the  Interior  previously 
foimd  to  be  consistent  with  ANILCA. 
However,  in  December  1989.  the  Alaska 
Supreme  Court  ruled  in  McDowell  v. 
State  of  Alaska  that  the  rural  preference 
in  the  State  subsistence  statute  violated 
the  Alaska  Constitution.  The  Court's 
ruling  in  McDowell  required  the  State  to 
delete  the  rural  preference  from  the 
subsistence  statute,  and  therefore, 
negated  State  compliance  with  ANILCA. 
The  Court  stayed  the  effect  of  the 
decision  until  July  1, 1990. 

As  a  result  of  the  McDowell  decision, 
the  Department  of  the  Interior  and  the 
Department  of  Agriculture 
(Departments)  assumed,  on  July  1, 1990, 
responsibiUty  for  implementation  of 
Title  Vm  of  ANILCA  on  public  lands. 
On  June  29, 1990,  the  Temporary 
Subsistence  Management  Regulations 
for  Pubhc  Lands  in  Alaska  were 
published  in  the  Federal  Register  (55 
FR  27114-27170).  Consistent  with 
Subparts  A,  B,  and  C  of  these 
regulations,  a  Federal  Subsistence  Board 
(Board)  was  estabhshed  to  administer 
the  Federal  subsistence  management 
program.  The  Board's  composition 
includes  a  Chair  appointed  by  the 
Secretary  of  the  Interior  with 
concurrence  of  the  Secretary  of 
Agricuhure;  the  Alaska  Regional 
Director,  U.S.  Fish  and  WildUfe  Service; 
the  Alaska  Regional  Director,  U.S. 
National  Park  Service;  the  Alaska  State 
Director,  U.S.  Bureau  of  Land 
Management;  the  Alaska  Area  Director, 
U.S.  Bureau  of  Indian  Affairs;  and  the 
Alaska  Regional  Forester,  USDA  Forest 
Service.  Through  the  Board,  these 
agencies  have  participated  in 
development  of  regulations  for  Subparts 
A.  B.  and  C.  and  the  annual  Subpart  D 
regulations.  All  Board  members  have 
reviewed  this  final  rule  and  agree  with 


its  substance.  Because  this  final  rule 
relates  to  public  lands  managed  by  an 
agency  or  agencies  in  both  the 
Departments  of  Agriculture  and  the 
Interior,  identical  text  will  be 
incorporated  into  36  CFR  Part  242  and 
50  CFR  Part  100. 

Applicability  of  Subparts  A,  B,  and  C 

Subparts  A,  B.  and  C  of  the 
Subsistence  Management  Regulations 
for  Public  Lands  in  Alaska,  50  CFR 
§§  100.1  to  100.24  and  36  CFR  §§  100.1 
to  100.24,  remain  effective  and  apply  to 
this  rule  for  subpart  D.  Therefore,  all 
definiUons  located  at  50  CFR  §  100.4 
and  36  CFR  §  100.4  apply  to  regulations 
found  in  this  subpart.  The  identified 
sections  include  definitions  for  the 
following  terms: 

"Federal  lands  means  lands  and 
waters  and  interests  therein  title  to 
which  is  in  the  United  States";  and 

"public  land  or  public  lands  means 
lands  situated  in  Alaska  which  are 
Federal  lands,  except — 

(1)  land  selections  of  the  State  of 
Alaska  which  have  been  tentatively 
approved  or  vahdly  selected  under  the 
Alaska  Statehood  Act  and  lands  which 
have  been  confirmed  to,  vaUdly  selected 
by,  or  granted  to  the  Territory  of  Alaska 
or  the  State  under  any  other  provision 
of  Federal  Law; 

(2)  land  selections  of  a  Native 
Corporation  made  under  the  Alaska 
Native  Claims  Settlement  Act  which 
have  not  been  conveyed  to  a  Native 
Corporation,  unless  any  such  selection 
is  determined  to  be  invahd  or  is 
relinquished;  and 

(3)  lands  referred  to  in  Section  19(b) 
of  the  Alaska  Native  Claims  Settlement 
Act." 

Navigable  Waters 

At  this  time.  Federal  subsistence 
management  program  regulations  apply 
to  all  non-navigable  waters  located  on 
public  lands  and  to  navigable  waters 
located  on  the  pubhc  lands  identified  at 
50  CFR  §  100.3(b)  and  36  CFR  §  242.3(b) 
of  the  Subsistence  Management 
Regulations  for  Public  Lands  in  Alaska, 
subparts  A,  B.  and  C  (57  FR  22940- 
22964)  pubhshed  May  29, 1992. 
Nothing  in  these  regulations  is  intended 
to  enlarge  or  diminish  authorities  of  the 
Departments  to  manage  submerged 
lands,  title  to  which  is  held  by  the 
United  States  government. 

The  Board  recognizes  Judge  Holland's 
order  granting  preliminary  relief  to  the 
plaintiffs  in  the  case  of  the  Native 
Village  ofQuinbagak  et  al.  v.  United 
States  of  America  et  al.  Therefore,  to  the 
extent  that  the  proposed  regulations 
would  continue  any  existing  restrictions 
on  the  taking  of  rainbow  trout  by  the 
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residents  of  Quinhagak  and  Goodnews 
Bay  in  the  Kanektok,  Arolik.  and 
Goodnews  Rivers,  those  regulations  will 
not  be  enforced  pending  completion  of 
proceedings  in  that  case.  However,  in 
hght  of  the  9th  Circuit  decision  in  Katie 
■  John,  et  al.  v.  U.S.,  the  Secretaries  are 
developing  amendments  to  parts  of 
subpart  A  deahng  with  the  definitions 
of  navigable  waters  and  public  lands. 
Once  that  final  determination  is  made 
by  the  Secretaries,  the  regulations  in 
subparts  C  and  D  will  likely  be 
modified. 

Federal  Subsistence  Regional  Advisory 
Councils 

Pursuant  to  the  Record  of  Decision, 
Subsistence  Management  Regulations 
for  Federal  Public  Lands  in  Alaska. 
April  6.  1992.  and  the  Subsistence 
Management  Regulations  for  Federal 
Pubhc  Lands  in  Alaska,  36  CFR  §  242.11 
(1992)  and  50  CFR  100  §  242.11  (1992). 
and  for  the  purposes  identified  therein. 
Alaska  has  been  divided  into  ten 
subsistence  resource  regions,  each  of 
which  is  represented  by  a  Federal 
Subsistence  Regional  Advisory  Council 
(Regional  Council).  The  Regional 
Councils  provide  a  forum  for  rural 
residents  with  personal  knowledge  of 
local  conditions  and  resource 
requirements  to  have  a  meaningful  role 
in  the  subsistence  management  of  fish 
and  wildlife  on  Alaska  pubic  lands.  The 
Regional  Council  members  represent 
varied  geographical,  cultural,  and  user 
diversity  within  each  region. 

The  Regional  Councils  have  had  a 
substantial  role  in  reviewing  the 
proposed  rule  and  making 
recommendations  for  the  final  rule. 
Moreover,  the  Council  Chairs,  or  their 
designated  representatives,  presented 
their  Council's  recommendations  at  the 
Board  meeting  in  April  1995. 

Summary  of  Changes 

Section .24  (Customary  and 

traditional  use  determinations)  was 
published  in  the  Federal  Register  (57 
FR  22940)  on  May  29,  1992.  Since  that 
time,  the  Board  has  made  a  number  of 
Customary  and  Traditional  Use 
Determinations  at  the  request  of  affected 
subsistence  users.  Those  modifications, 
along  with  some  administrative 
corrections,  were  published  in  the 
Federal  Register  (59  FR  27462. 
pubhshed  May  27.  1994;  59  FR  51855. 
pubhshed  October  13. 1994;  and  60  FR 
10317.  pubhshed  February  24,  1995.) 
During  its  April  10-14, 1995,  meeting, 
the  Board  made  additional 
determinations  in  conjunction  with 
various  annual  season  and  harvest  limit 
changes.  The  public  has  had  extensive 
opportunity  to  review  and  comment  on 


all  changes.  Additional  details  on  the 
recent  Board  modifications  are 
contained  in  the  section  on  Analysis  of 
Proposals  Adopted  bv  the  Board. 

Section .25  (Subpart  D) 

regulations  are  subject  to  an  annual 
cycle  and  require  development  of  an 
entire  new  rule  each  year.  Proposed 
Subpart  D  regulations  for  the  1995-1996 
seasons  and  bag  Umits,  and  methods 
and  means  were  pubhshed  on 
September  2, 1994,  in  the  Federal 
Register  (59  FR  45924-45961).  A  60-day 
comment  period  providing  for  pubhc 
review  of  the  proposed  rule  and  caUing 
for  proposals  was  advertised  by  mail, 
radio,  and  newspaper.  During  that 
period  the  Regional  Councils  met  and, 
in  addition  to  other  Regional  Council 
business,  received  suggestions  for 
proposals  from  the  public.  Overall,  the 
Board  received  a  total  of  80  proposals, 
71  within  the  scope  of  authority  under 
Subpart  D.  Of  the  other  nine,  four  were 
withdrawn  by  the  originator,  four  were 
deferred  for  further  study  within  the 
customary  and  traditional  use 
determination  process,  and  one  was 
resolved  by  an  earlier  Board  action. 
Subsequent  to  the  60-day  review  period, 
the  Board  prepared  a  booklet  describing 
the  71  proposals  for  change  to  Subpart 
D  and  distributed  it  to  the  pubhc.  The 
public  then  had  an  additional  30  days 
in  which  to  comment  on  the  proposals 
for  changes  to  the  regulations.  The  ten 
Regional  Councils  met  again,  received 
public  comments,  and  formulated  their 
recommendations  to  the  Board  on 
proposals  for  their  respective  regions. 
These  final  regulations  reflect  Board 
review  and  consideration  of  Regional 
Council  recommendations  and  pubhc 
comments  submitted  to  the  Board. 

Section .26  (Subsistence  taking 

of  fish)  and  Section .27 

(Subsistence  taking  of  shellfish)  were 
last  pubhshed  on  June  1, 1993,  (58  FR 
31252).  Fish  and  shellfish  regulations 
are  effective  from  January  1  through 
December  31  each  year.  Due  to  a 
pending  appeal  of  litigation  and 
petitions  to  the  Secretaries  of  the 
Interior  and  Agriculture,  both  relating  to 
extended  jurisdiction  to  navigable 
waters,  the  1994  fish  and  shellfish 
regulations  were  not  revised  for  1995 
but,  rather,  were  extended  through 
December  31, 1995  by  interim 
regulation,  pubhshed  June  27, 1994  (59 
FR  32923.) 

Analysis  of  Proposals  Rejected  by  the 
Board 

The  Board  rejected  18  proposals  based 
on  recommendations  from  the 
respective  Regional  Council  and 
additional  factors.  Except  in  one 
instance  as  indicated,  the  Board  actions 


to  reject  the  proposals  reflect  Regional 
Council  recommendations. 

The  Board  addressed  and  rejected  five 
proposals  to  institute  or  increase 
seasons  and  harvest  limits  on  black 
bears  and  brown  bears.  These  proposals 
were  for  the  purpose  of  reducing  die 
bear  population  in  an  area  or  rid  an  area 
of  "problem"  bears.  The  Seward 
Peninsula  Regional  Council  did 
recommend  adoption  of  one  of  these 
proposals  relating  to  brown  bear  in  Unit 
22.  The  Board  has  determined  that  the 
removal  of  problem  emimals  or  the  take 
of  animals  in  defense  of  hfe  and 
property  is  properly  addressed  under 
State  regulations;  but  based  on  the 
concerns  expressed  by  the  Seward 
Peninsula  Regional  Council,  will  study 
whether  the  taking  bears  in  defense  of 
hfe  and  property  should  be  covered  as 
part  of  the  Federal  Subsistence 
Management  Program. 

Four  proposals  requested  that  public 
lands  on  the  Alaska  Peninsula  be  closed 
to  hunting  by  non-Federally  qualified 
users.  The  Board  determined  that  the 
biological  data  did  not  support  a  need 
to  close  the  areas  in  order  to  protect  the 
subsistence  user's  opportunity  to 
harvest  wildlife. 

Four  proposals  requested  that  season 
dates  or  harvest  limhs  be  changed. 
These  proposals  were  rejected  because 
the  requests  were  accommodated  by  the 
adoption  of  other  proposals. 

Two  proposals  requested  opening 
antlerless  moose  hunting  in  certain 
areas;  one  proposal  asked  that  a  spike/ 
fork-50  inch  anUer  restriction  be 
removed;  and  one  proposal  asked  that  a 
caribou  season  be  instituted.  In  all  of 
these  cases,  examination  of  the 
biological  data  indicated  that  the  target 
population  could  not  withstand  the 
proposed  harvest. 

"Hie  Board  rejected  a  proposal  that 
would  have  reduced  the  harvest  limit 
for  coyote.  There  was  no  biological 
justification  to  limit  the  subsistence  take 
in  the  area. 

The  Board  also  deferred  action  on  five 
proposals  in  order  to  collect  additional 
data,  examine  jurisdictional  issues,  or 
allow  communities  or  the  Regional 
Council  to  provide  additional  needed 
regulatory  information. 

Analysis  of  Proposals  Adopted  by  the 
Board 

The  Board  adopted  48  proposals  for 
the  1995-1996  regulatory  year.  Some  of 
these  proposals  were  adopted  as 
submitted  and  others  were  adopted  with 
modifications  suggested  by  the 
respective  Regional  Council  or 
developed  during  the  Board's  pubhc 
deliberations. 
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All  of  the  adopted  proposals  were 
recommended  for  adoption  by  the 
respective  Regional  Councils  and  were 
based  on  meeting  customary  and 
traditional  harvest  practices  or 
protecting  wildlife  populations. 
Detailed  information  relating  to 
justification  on  each  proposal  may  be 
found  in  the  Board  meeting  transcripts, 
available  for  review  at  the  Office  of 
Subsistence  Management  at  the  address 
listed  previously. 

Southeast  Region 

Four  proposals  affecting  the  Southeast 
Region  were  acted  on  by  the  Board 
resulting  in  changes  to  the  regulations 

found  in  § .25.  The  following 

Board  actions  affect  the  Southeast 
Region  and  have  been  incorporated  in 
this  final  rule: 

•  Added  an  antlerless  deer  season  in 
Unit  2  to  accommodate  local  customary 
and  traditional  use  patterns. 

•  Instituted  a  designated  hunter 
system  for  deer  in  Units  1-5  to 
accommodate  local  customary  and 
traditional  use  patterns. 

•  Instituted  a  designated  hunter 
system  for  moose  in  Unit  5  to 
accommodate  local  customary  and 
traditional  use  patterns. 

•  Opened  a  trapping  season  for 
marten,  mink,  and  weasel  in  a  portion 
of  Unit  4  to  accommodate  local 
customary  and  traditional  use  patterns, 
but  prohibited  the  use  of  motorized 
vehicles  for  trapping  access  to  prevent 
overharvest  and  protect  the  viability  of 
the  populations. 

Southcentral  Region 

Five  proposals  affecting  the 
Southcentral  Region  were  acted  on  by 
the  Board  resulting  in  changes  to  the 

regulations  found  in  § 25.  The 

following  Board  actions  affect  the 
Southcentral  Region  and  have  been 
incorporated  in  this  final  rule: 

•  Extended  the  caribou  season  in  Unit 
13  to  accommodate  local  customary  and 
traditional  use  patterns. 

•  Closed  the  goat  season  in  a  small 
hunt  area  in  Unit  6{D)  to  protect  the 
viability  of  the  population. 

•  Opened  the  moose  season  in  Unit 
13  earlier  to  act  ommodate  local 
customary  anr   raditional  use  patterns. 

•  Closed  tht  red  fox  and  lynx  hunting 
seasons  in  Ur..  6  to  protect  the  viability 
of  the  populations. 

Kodiak/ Aleutians  Region 

Two  propr^'  ils  affecting  the  Kodiak/ 
Aleutians  Rfi^ion  were  acted  on  by  the 
Board  resulting  in  changes  to  the 

regulations  found  in  § 25  and 

§ .27.  The  following  Board  actions 

affect  the  Kodiak/Aleutians  Region  and 


have  been  incorporated  in  this  final 

rule: 

•  Instituted  a  designated  hunter 
system  for  deer  in  Unit  8  to 
accommodate  local  customary  and 
traditional  use  patterns. 

•  Limited  the  capacity  of  king  crab 

pots  to  protect  the  viability  of  the 
population. 

Bristol  Bay  Region 

Eight  proposals  affecting  the  Bristol 
Bay  Region  were  acted  on  by  the  Board 
resulting  in  changes  to  the  regulations 

found  in  § .25.  The  following 

Board  actions  affect  the  Bristol  Bay 
Region  and  have  been  incorporated  in 
this  final  rule: 

•  Chemged  the  harvest  regime  for 
caribou  for  Unit  9(C)  to  accommodate 
local  customary  and  traditional  use 
patterns  and  to  protect  the  viabiUty  of 
the  population. 

•  Closed  a  portion  of  Unit  9(E)  to  the 
hunting  of  caribou  to  protect  the 
viability  of  the  population. 

•  Provided  for  the  harvest  by  five 
villages  of  moose  for  ceremonial 
purposes  to  accommodate  local 
customary  and  traditional  use  patterns. 

•  Opened  the  moose  season  in  Unit 
9(C)  earher  to  accommodate  local 
customary  and  traditional  use  patterns. 

•  Changed  the  season  dates  and 
instituted  a  spike/fork-50  inch  antler 
restriction  to  accommodate  local 
customary  and  traditional  use  patterns 
and  to  protect  the  viability  of  the 
population. 

•  Extended  the  season  and  changed 
other  portions  of  the  regulations  for  Unit 
9(B)  sheep  (two  proposals)  to 
accommodate  local  customary  and 
traditional  use  patterns. 

•  Lengthened  the  season  for  beaver  in 
Unit  9,  increased  the  harvest  limit,  and 
allowed  firearms  to  be  used  to  take 
beaver  to  accommodate  local  customary 
and  traditional  use  patterns. 

Yukon-Kuskokwim  Delta  Region 

Two  proposals  affecting  the  Yukon- 
Kuskokwim  Delta  Region  were  acted  on 
by  the  Board  resulting  in  changes  to  the 

regulations  found  in  § 25.  The 

following  Board  actions  affect  the 
Yukon-Kuskokwrim  Delta  Region  and 
have  been  incorporated  in  this  final 
rule: 

•  Revised  the  way  the  harvest  quota 
is  set  for  the  Kilbuck  caribou  herd  in 
Unit  18. 

•  Instituted  a  caribou  season  in  a 
portion  of  Unit  13  to  accommodate  local 
customary  and  traditional  use  patterns. 

Western  Interior  Region 

Three  proposals  affecting  the  "Western 
Interior  Region  were  acted  on  by  the 


Board  resulting  in  changes  to  the 

regulations  found  in  § 25.  The 

following  Board  actions  affect  the 
Western  Interior  Region  and  have  been 
incorporated  in  this  final  rule: 

•  Increased  the  hfirvest  limit  for 
caribou  in  Unit  19(A)  to  accommodate 
local  customary  and  traditional  use 
patterns. 

•  Changed  the  season  dates  for  moose 
in  Units  21(A)  and  21(E)  to 
accommodate  local  customary  and 
traditional  use  patterns. 

•  Added  a  closure  zone  along  the 
Iimoko  River  during  the  February  moose 
season  to  protect  the  viabiUty  of  the 
population. 

Seward  Peninsula  Region 

Eight  proposals  affecting  the  Seward 
Peninsula  Region  were  acted  on  by  the 
Board  resulting  in  changes  to  the 

regulations  found  in  § 24  and 

§ .25.  The  following  Board  actions 

affect  the  Seward  Peninsula  Region  and 
have  been  incorporated  in  this  final 

rule: 

•  Extended  the  moose  season  in  Unit 
22(A)  for  the  residents  of  that  unit  only 
to  accommodate  local  customary  and 
traditional  use  patterns. 

•  Established  a  positive  customary 
and  traditional  use  determination  for 
muskox  for  some  residents  of  Units  22 
and  23. 

•  Established  a  muskox  hunt  for 
portions  of  Units  22  and  23  to 
accommodate  local  customary  and 
traditional  use  patterns  and  closed 
Federal  lands  to  non-Federally  quaUfied 
subsistence  users. 

•  Closed  the  coyote  hunting  season  in 
Unit  22  to  protect  the  viabiUty  of  the 
population. 

•  Reduced  the  hare  season  in  Unit  22 
to  protect  the  viabiUty  of  the 
population. 

•  Reduced  the  wolf  hunting  season  to 
protect  the  viability  of  the  population 
and  to  accommodate  local  customary 
and  traditional  use  patterns. 

•  Recognized  that  nets  may  be  legally 
used  to  harvest  ptarmigan. 

•  Increased  the  harvest  limit  for 
ptarmigan  in  portions  of  Unit  22  to 
accommodate  local  customary  and 
traditional  use  patterns. 

Northwest  Arctic  Region 

Two  proposals  affecting  the 
Northwest  Arctic  Region  were  acted  on 
by  the  Board  resulting  in  changes  to  the 

regulations  found  in  § 24  and 

§ .25.  The  following  Board  actions 

affect  the  Northwest  Arctic  Region  and 
have  been  incorporated  in  this  final 

rule: 

•  Expanded  and  revised  the 
description  of  the  Noatak  Controlled 
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Use  Area  in  Unit  23  to  provide  a 
consistent  description  with  the  Alaska 
Department  of  Fish  and  Game. 

•  Increased  the  harvest  limit  for 
caribou  in  Unit  23  to  accommodate  local 
customary  and  traditional  use  patterns. 

•  EstabUshed  a  muskox  hunt  for 
portions  of  Unit  23  (See  Seward 
Peninsula  Region  above.) 

Eastern  Interior  Region 

Seven  proposals  affecting  the  Eastern 
Interior  Region  were  acted  on  by  the 
Board  resulting  in  changes  to  the 

regulations  found  in  § .25.  The 

following  Board  actions  affect  the 
Eastern  Interior  Region  and  have  been 
incorporated  in  this  final  rule: 

•  Permitted  the  use  of  boats  and 
snowmachines  to  take  caribou  and 
moose  in  Unit  25  to  accommodate  local 
customary  and  traditional  use  patterns. 

•  Increased  the  size  of  the  Arctic 
Village  Sheep  Management  Area  to 
protect  the  opportunity  for  subsistence 
harvest. 

•  Changed  the  season  for  caribou  in 
Unit  20(E)  to  accommodate  local 
customary  and  traditional  use  patterns. 

•  Lengthened  the  moose  season  and 
revised  subarea  boundaries  for  Units 
20(E)  and  25(B)  to  accommodate  local 
customary  and  traditional  use  patterns. 

•  Converted  a  November  moose  hunt 
to  a  registration  hunt  to  aid  in  protecting 
the  viability  of  the  population. 

•  Closed  the  sheep  season  in  a 
portion  of  Unit  25(A)  where  no 
subsistence  hunting  occurs. 

•  Established  a  beaver  bunting  season 
in  a  portion  of  Unit  25  to  accommodate 
local  customary  and  traditional  use 
patterns. 

North  Slope  Region 

Seven  proposals  affecting  the  North 
Slope  Region  were  acted  on  by  the 
Bo^  resulting  in  changes  to  the 
regulations  found  in  §  xxx.24  and 
§  XXX. 25.  The  following  Board  actions 
affect  the  North  Slope  Region  and  have 
been  incorporated  in  this  final  rule: 

•  Closed  a  portion  of  the  Federal 
lands  in  Units  26(A)  and  26(B)  to 
caribou  hunting  by  non-Federally 
qualified  users  in  order  to  protect  the 
opportunity  for  subsistence  users  to 
harvest  caribou. 

•  Revised  the  seasons  and  harvest 
Umits  for  brown  bear  in  Unit  26  to 
accommodate  local  customary  and 
traditional  use  patterns. 

•  Increased  the  harvest  limit  for 
caribou  in  Unit  26  to  accommodate  local 
customary  and  traditional  use  patterns. 

•  Included  Nuiqsut  in  the  list  of 
commimities  having  a  customary  and 
traditional  use  determination  for  sheep 
in  Unit  26(C). 


•  Established  customary  and 
traditional  use  determinations  for 
muskox  for  commujiities  in  Units  26(A) 
and  26(B). 

•  Increased  the  hunting  harvest  Umits 
for  wolf  and  wolverine  (two  proposals) 
in  Unit  26  to  accommodate  local 
customary  and  traditional  use  patterns. 

Two  additional  items  were  also 
adopted.  The  first  action  rectified  a 
customary  and  traditional  use 
determination  that  had  spUt  the 
community  of  Chickaloon.  The  Board 
indicated  that  a  community  should  be 
treated  as  a  whole  without  regard  for  a 
line  that  happens  to  bisect  that 
community.  The  Southcentral  Regional 
Coimcil  supported  this  action.  The 
second  action  confirmed  a  season 
opening  in  a  portion  of  DenaU  National 
Park  that  had  been  instituted  last  year 
and  was  intended  to  continue  in  future 
years.  This  was  also  supported  by  the 
affected  Regional  Councils. 

Conformance  With  Statutory  and 
Regulatory  Authorities 

National  Environmental  Policy  Act 
Compliance 

A  Draft  Environmental  Impact 
Statement  (DEIS)  that  described  four 
alternatives  for  developing  a  Federal 
Subsistence  Management  Program  was 
distributed  for  public  comment  on 
October  7, 1991.  That  document 
described  the  major  issues  associated 
with  Federal  subsistence  management 
as  identified  through  public  meetings, 
written  comments  and  staff  analysis  and 
examined  the  environmental 
consequences  of  the  four  alternatives. 
Proposed  regulations  (Subparts  A.  B, 
and  C)  that  would  implement  fhe 
preferred  alternative  were  included  in 
the  DEIS  as  an  appendix.  The  DEIS  and 
the  proposed  administrative  regulations 
presented  a  framework  for  an  annual 
regulatory  cycle  regarding  subsistence 
hunting  and  fishing  regulations  (Subpart 
D).  The  Final  Environmental  Impact 
Statement  (FEIS)  was  pubUshed  on 
February  28.  1992. 

Based  on  the  public  comment 
received,  the  analysis  contained  in  the 
FEIS.  and  the  recommendations  of  the 
Federal  Subsistence  Board  and  the 
Department  of  the  Interior's  Subsistence 
Policy  Group,  it  was  the  decision  of  the 
Secretary  of  the  Interior,  with  the 
concurrence  of  the  Secretary  of 
Agriculture,  through  the  U.S. 
Department  of  Agriculture-Forest 
Service,  to  implement  Alternative  IV  as 
identified  in  the  DEIS  and  FEIS  (Record 
of  Decision  on  Subsistence  Management 
for  Federal  PubUc  Lands  in  Alaska 
(ROD),  signed  April  6, 1992).  The  DEIS 
and  the  selected  alternative  in  the  FEIS 


defined  the  administrative  framework  of 
an  annual  regulatory  cycle  for 
subsistence  hunting  and  fishing 
regulations.  The  final  rule  for 
Subsistence  Management  Regulations 
for  PubUc  Lands  in  Alaska,  Subparts  A. 
B,  and  C  (57  FR  22940-22964, 
pubUshed  May  29. 1992)  implements 
the  Federal  Subsistence  Management 
Program  and  includes  a  framework  for 
an  annual  cycle  for  subsistence  himting 
and  fishing  regulations. 

Compliance  With  Section  810  of 
ANILCA 

The  intent  of  all  Federal  subsistence 
regulations  is  to  accord  subsistence  uses 
of  fish  and  wildlife  on  public  lands  a 
priority  over  the  taking  of  fish  and 
wildUfe  on  such  lands  for  other 
purposes,  unless  restriction  is  necessary 
to  conserve  healthy  fish  and  wildlife 
populations.  A  Section  810  analysis  was 
completed  as  part  of  the  FEIS  process. 
The  final  Section  810  analysis 
determination  appears  in  the  April  6. 
1992,  ROD  which  concluded  that  the 
Federal  Subsistence  Management 
Program,  under  Alternative  IV  with  an 
annual  process  for  setting  hunting  and 
fishing  regulations,  may  have  some  local 
impacts  on  subsistence  uses,  but  it  does 
not  appear  that  the  program  may 
significantly  restrict  subsistence  uses. 

Paperwork  Reduction  Act 

These  rules  contain  information 
collection  requirements  subject  to  Office 
of  Management  and  Budget  (OMB) 
approval  under  44  U.S.C.  3501-3520. 
They  apply  to  the  use  of  public  lands  in 
Alaska.  The  information  collection 
requirements  described  above  are 
approved  by  the  OMB  under  44  U.S.C. 
3501  and  have  been  assigned  clearance 
number  1018-0075. 

PubUc  reporting  burden  for  this  form 
is  estimated  to  average  .1382  hours  per 
response,  including  time  for  reviewing 
instructions,  gathering  and  maintaining 
data,  and  completing  and  reviewing  the 
form.  Direct  comments  on  the  burden 
estimate  or  any  other  aspect  of  this  form 
to:  Information  Collection  Officer,  U.S. 
Fish  and  WildUfe  Service.  1849  C  Street. 
NW,  MS  224  ARLSQ,  Washington,  D.C. 
20240;  and  the  Office  of  Management 
and  Budget,  Paperwork  Reduction 
Project  (1018-0075),  Washington.  D.C 
20503.  Additional  information 
collection  requirements  may  be  imposed 
if  Local  Advisory  Committees  subject  to 
the  Federal  Advisory  Committee  Act  are 
established  under  Subpart  B.  Such 
requirements  will  be  submitted  to  OMB 
for  approval  prior  to  their 
implementation. 

This  rule  was  not  subject  to  OMB 
review  under  Executive  Order  12866. 
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Economic  Effects 

The  Regulatory  FlexibiUty  Act  of  1980 
(5  U.S.C.  601  et  seq.)  requires 
preparation  of  flexibility  analyses  for 
rules  that  will  have  a  significant  effect, 
on  a  substantial  number  of  small 
entities,  which  include  small 
businesses,  organizations  or 
governmental  jurisdictions.  The 
Departments  have  determined  that  Ais 
rulemaking  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities  within  the  meaning  of 
the  Regulatory  Flexibihty  Act. 

This  rulemaking  will  impose  no 
significant  costs  on  small  entities;  the 
exact  nimiber  of  businesses  and  the 
amoimt  of  trade  that  will  result  from 
this  Federal  land-related  activity  is 
unknown.  The  aggregate  effect  is  an 
insignificant  positive  economic  effect  on 
a  number  of  small  entities.  The  number 
of  small  entities  affected  is  imknown; 
but,  the  fact  that  the  positive  effect*  will 
be  seasonal  in  nature  and  will,  in  most 
cases,  merely  continue  preexisting  uses 
of  pubhc  lands  indicates  that  they  will 
not  be  significant. 

These  regulations  do  not  meet  the 
threshold  criteria  of  "Federahsm 
Effects"  as  set  forth  in  Executive  Order 
12612.  Title  VIII  of  ANILCA  requires  the 
Secretaries  to  administer  a  subsistence 


preference  on  pubUc  lands.  The  scope  of 
this  program  is  limited  by  definition  to 
certain  pubUc  lands.  Likewise,  these 
regulations  have  no  significant  takings 
implication  relating  to  any  property 
rights  as  outlined  by  Executive  Order 
12630. 

Drafting  Information 

These  regulations  were  drafted  by 
William  Knauer  under  the  guidance  of 
Richard  S.  Pospahala,  of  the  Office  of 
Subsistence  Management,  Alaska 
Regional  Office,  U.S.  Fish  and  Wildlife 
Service,  Anchorage,  Alaska.  Additional 
guidance  was  provided  by  Thomas  H. 
Boyd,  Alaska  State  Office,  Bureau  of 
Land  Management;  Sandy  Rabinowitch, 
Alaska  Regional  Office,  National  Park 
Service;  John  Borbridge,  Alaska  Area 
Office,  Bureau  of  Indian  Affairs;  and 
Ken  Thompson,  USDA-Forest  Service. 

List  of  Subjects 

36  CFR  Part  242 

Administrative  practice  and 
procedure,  Alaska,  Fish,  National 
Forests,  Pubhc  Lands,  Reporting  and 
recordkeeping  requirements.  Wildlife. 

50  CFR  Part  100 

Administrative  practice  and 
procedure,  Alaska,  Fish,  Public  Lands, 


Reporting  and  recordkeeping 
requirements,  WildUfe. 

For  the  reasons  set  out  in  the 
preamble.  Title  36.  Part  242.  and  Title 
50.  Part  100,  of  the  Code  of  Federal 
RegulationSi.are  amended  as  set  forth 
below. 


PART 


—SUBSISTENCE 


MANAGEMENT  REGULATIONS  FOR 
FEDERAL  PUBUC  LANDS  IN  ALASKA 

1.  The  authority  citation  for  both  36 
cm  Part  242  and  50  CFR  Part  100 
continues  to  read  as  follows: 

Audiority:  16  U.S.C.  3,  472.  551.  668dd, 
3101-3126;  18  U.S.C  3551-3586;  43  U.S.C 
1733. 

2.  In  Subpart  C  of  36  CFR  part  242 

and  50  CFR  part  100,  § 24  is 

revised  to  read  as  follows: 

§ .24    Customary  and  traditional  use 

determinations. 

(a)  Rural  Alaska  residents  of  the  Usted 
commimities  and  areas  have  been 
determined  to  have  customary  and 
traditional  subsistence  use  of  the 
specified  species  on  Federal  pubUc 
lands  in  the  specified  areas: 

(1)  Wildhfe  determinations. 


Area 


Unit  1(C) 


1 


1(A) 

1(C)  

1(D)  

KB) 

1(C)  - 

1  (B)  The  Stikine  River  drainages  only 

1(B)  North  of  the  LeConte  Glacier  and  1(C)  Bemer's 

Bay. 

1(D)  

Unit  2 - 

2  


Species 


Black  Bear 


Brown  Bear 


Deer  , 

Deer 

Deer 

Deer 
Goat 


Determination 


Unit  3 


Unit  4 
4  


Goat  ... 
Moose 

Moose 


Moose 

Brown  Bear 
Deer 


Deer 


Brown  Bear 

^Qci    >>■■■•■■••■ 


Unit  5 

5  

5  

Unit  6(A) 

6(B)  and  (C) 
6(D)  

6  


Brown  Bear  . 

Deer 

Moose 

Black  Bear  .. 
Black  Bear  . 
Black  Bear  . 
Brown  Bear 


Rural  reskJents  of  Unit  1(C)  and  Haines,  Gustavus, 

Klukwan.  and  Hoonah. 
Ho  determination,  except  no  subsistence  for  resklents 

of  Wrangell,  Klukwan,  Haines  and  Skagway. 
Rural  reskJents  of  1  (A)  and  2. 
Rural  resklents  of  Unit  1(A),  reskJents  of  1(B),  2  and  3. 
Rural   reskJents  of   1(C)   and   (D),  and  reskJentsiof 

Hoonah  and  Gustavus. 
No  subsistence. 
No  determinatkjn,  except  no  sulKistence  for  residents 

of  Petersburg,  Kupreanof  and  outlying  areas. 
ReskJents  of  Haines.  Klukwan.  and  Hoonah. 
No  determinatkxi. 
No  sut>sistence. 

Residentsof  Unit  1(D). 

No  sut)sistence. 

Rural  reskJents  of  Unit  1(A)  and  reskJents  of  Units  2 
and  3. 

ReskJents  of  Unit  1(B)  and  3,  and  reskJents  of  Port  Al- 
exander, Port  Protectkw,  R.  Baker,  and  Meyer's 
Chuck. 

Residents  of  Unit  4  and  Kake. 

Residents  of  Unit  4  and  resklents  of  Kake,  Gustavus, 
Haines,  Petersburg,  Pt.  Baker,  Klukwan,  Port  Protec- 
tkKi,  and  Wrangell. 

Residents  of  Yakutat 

ReskJents  of  Yakutat. 

ReskJents  of  Unit  5(A). 

Residents  of  Yakutat. 

Residents  of  Unit  6(B)  and  (C),  except  Cordova. 

ReskJents  of  Chenega  Bay  and  Tatilek. 

No  subsistence. 
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Area 


6(C)  and  (D) 

6  

6  


Unit  7 

7  

7,  Brown  Mountain  hunt  area 
7  „ 


7  ....... 

Units 

8  

8  

8  


9(A),  (C)  and  (0) 

9(B) „.... 

9(E) 


Unit  9(D) 

9(A)  and  (B) 
9(C)  


9(D) 
9(E) 


9(A),  (B).  (C)  and  (E) 

9(D)  

9  


Unit  10  Unimak  Island  , 

10  Remainder 

10  


Unit  11 

11  

11  


11 
11 


11 


11   

11   

11  

Unit  1 2 „ 

12  

12  

12  South  of  a  line  from  Noyes  Mountain,  souttieast  of 
ttie  confluerKe  of  Tatschunda  Creek  to  Nabesna 
River. 

12  East  of  the  Nat)esna  River,  south  of  the  Winter  Trail 

from  Pk:kerel  Lake  to  the  Canadian  Border. 
12  Remainder  of  Unit  12 

12  Tok  Management  area 

12  Remainder  of  Unit  12 

12  „ 

Unit  1 3 


Species 

Goat 

Moose 

Wolf 

Brown  Bear 

Caribou 

Goat 

Moose 

Sheep  

Brown  Bear 

Deer 

Elk 

Goat ^.. 

Brown  Bear „. 

Brown  Bear _ 

Brown  Bear „ 

Bison 

CaritMXJ  

Caritxxi  

Caritxxj  

Caritxxi  

Moose  

Moose . 

WoW 

Caribou  

Carttxxi  

WoW 

Bison 

Brown  Bear 

Caribou  

Goat 

Moose 

Sheep 


Wolf. 


Grouse  (Spruce,  Blue, 
Ruffed  and  Sharp-tailed). 

Ptarmigan  (Rock,  Willow 
and  White-tailed). 

Brown  Bear 

Carilxxj — Nelchina  Herd  ... 

Caribou — 40  Mile  Herd 

Moose , 

Moose 

Moose 

Sheep  

Sheep  

Wolf 

Brown  Bear 


Determinatk>n 


Rural  reskJents  of  Unit  6(C)  and  (D). 

No  sut)sisterKe. 

Residents  of  Units  6,  9.  10  (Unimak  Island  only).  11-13 
and  Vne  reskJents  of  Chkiiakxsn  arKJ  16-26. 

No  sutjsistence. 

No  sut>sisterK;e. 

Residents  of  Port  Graham  arxl  English  Bay. 

No  subsistence. 

No  sut>sistence. 

No  subsistence. 

Residents  of  Unit  8. 

No  subsistence. 

No  sut)sistence. 

No  sut)sistence. 

ReskJents  of  Unit  9(B). 

ReskJents  of  Chignik  Lake,  Ivanof  Bay  arxJ  Perryville. 

No  subsistence. 

ReskJents  of  Units  9(B),  9(C)  and  17. 

ReskJents  of  Unit  9(B),  9(C),  17  and  reskJents  of 
Egegik. 

Residents  of  Unit  9(D),  and  reskJents  of  False  Pass. 

ReskJents  of  Units  9(B),  (C),  (E).  17,  and  reskJents  of 
Nelson  Lagoon  and  Sand  Point. 

Residents  of  Unit  9(A),  (B),  (C)  and  (E). 

No  sut)sistence. 

ReskJents  of  Units  6,  9.  10  (Unimak  Island  only),  11-13 
and  the  residents  of  Chk^akakxjn  and  16-26. 

Residents  of  False  Pass. 

No  determination. 

ReskJents  of  Units  6,  9,  10  (Unimak  Island  only),  11-13 
and  \he  reskJents  of  Chickakxxi  and  1 6-26. 

No  sut)sistence. 

No  sut)sistence. 

Mentasta  Herd — residents  of  Units  11,  12  (atong 
Nabesna  Road)  and  13  (A)-(D)  and  the  reskJents  of 
Chickak)on. 

No  Subsistence. 

ReskJents  of  Unit  11,  reskJents  of  Unit  12  (atong 
Nabesna  Road)  and  Unit  13  (A)-(D)  and  the  resi- 
dents of  Chrckaloon. 

Residents  of  Chisana,  Chistochina,  Chitina,  Cooper 
Center,  Gakona.  Glennallen,  Gulkana.  Kenny  Lake. 
McCarttiy  Road.  Mentasta  Lake.  Mentasta  Pass 
(milepost  79-110)  Nabesna  Road,  Slana,  McCarthy/ 
South  Wrangell/South  Parte,  Tazlina,  and  Tonsina. 
However  no  sut)sistence  for  Cantwell,  east  Glerm 
Highway  (milepost  110-180)  and  to  milepost  14  on 
the  Lake  Louise  Road,  Homestead  North,  Homestead 
South,  Lake  Louise,  Paxson,  Sourdough,  Tanacross, 
Tok,  and  west  Glenn  Highway  (milepost  78-110). 

ReskJents  of  Units  6,  9,  10  (Unimak  Island  only),  11-13 
arxJ  the  reskJents  of  Chickakxxi  and  1 6-26. 

ReskJents  of  Units  11,  13  and  the  residents  of 
ChkJkakjon,  15,  16,  20(D),  22  and  23. 

ReskJents  of  Units  11,  13  and  the  reskJents  of 
Chtekakxxi,  15,  16,  20(D),  22  and  23. 

No  sut>sistence. 

Residents  of  Northway  arxJ  Tetlin. 

Residents  of  Unit  12,  north  of  Wrangell  Paik  Preserve 
and  rural  reskJents  of  Unit  20(D)  and  (E). 

Residents  of  Unit  1 1  north  of  62nd  parallel  and  exckxJ- 
ing  BLM  parcels  of  north  and  south  Slana;  and  resi- 
dents of  Unit  12,  13(AHD)  £ind  the  reskJents  of 
Chk^kakXKi  and  residents  of  Dot  Lake. 

ReskJents  of  Unit  12. 

ReskJents  of  Unit  12  and  reskJents  of  Dot  Lake  and 

Mentasta  Lake. 
No  sutKistence. 
No  detemnnation. 
ReskJents  of  Units  6,  9,  10  (Unimak  Island  only),  11-13 

and  the  residents  of  Chickakxxi  and  1 6-26. 
No  Subsistence. 
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Area 


13 


13(D) 

13  

13(E) 


13  Tok  and  Delta  Management  Areas 

13(D)  

1 3  


13 


13 


Unit  14(B)  and  (C) 

14  

14  


14(A)  and  (C)  - 

15  

15(C).  Port  Dick  and  English  Bay  hunt  areas  

15(C),  SeWovia  hunt  area - 

15  (A)  and  (B)  

15(C),   Itiat   portion   southwest   of   a   line   from   Point 

Pogitshi  to  the  point  of  land  between  Rocky  Bay  and 

Windy  Bay. 

15(C).  Port  Dick  and  English  Bay  hunt  areas  

15  

15  


15 


Unit  16 
16(A)  ... 
16(B) ... 

16  

16  


16  

16  ....„ 

Unit  17(A) 


17  (A)  and  (B)  Those  portions  north  and  west  of  a  line 
beginning  from  the  Unit  18  boundary  at  the  northwest 
end  of  Nenevok  Lake,  to  the  southern  point  of  upper 
Togiak  Lake,  and  northeast  to  the  northern  point  of 
Nuyakuk  Lake,  northeast  to  the  point  where  the  Unit 
17  boundary  intersects  the  Shotgun  Hills. 

17  (B)  and  (C) 

17  

17  (A)  and  (B)  Those  portions  north  and  west  of  a  line 
beginning  from  the  Unit  1 8  boundary  at  the  northwest 
end  of  Nenevok  Lake,  to  the  southern  point  of  upper 
Togiak  Lake,  and  northeast  to  the  northern  point  of 
Nuyakuk  Lake,  northeast  to  the  point  where  the  Unit 
17  tx)undary  intersects  the  Shotgun  Hills. 

17  (A)  and  (B)  Those  portions  north  and  west  of  a  line 
beginning  from  the  Unit  1 8  boundary  at  the  northwest 
end  of  Nenevok  Lake,  to  the  southem  point  of  upper 
Togiak  Lake,  and  northeast  to  the  northern  poirrt  of 
Nuyakuk  Lake,  northeast  to  the  point  where  the  Unit 
17  boundary  intersects  the  Shotgun  Hills. 

17(A) 


Species 
Caribou  Netohina  Herd 

Goat 

Moose 

Moose  

Sheep  

Sheep  

Won 

Grouse  (Spruce,  Blue, 
Ruffed  &  Sharp-tailed). 

Ptarmigan  (Rock,  Willow 
and  White-tailed). 

Brown  Bear 

(3oat 

Moose 

Sheep  

Brown  Bear 

Goat 

Goat 

Moose  

Moose 

Moose 

Sheep  

Ptarmigan  (Rock,  Willow 

and  White-tailed). 
Grouse  (Spruce.  Blue, 

Ruffed  and  Sharp-tailed). 

Brown  Bear 

Moose  

Moose 

Sheep  

Wolf 

Grouse  (Spruce.  Blue, 
Ruffed  and  Sharp-tailed). 

Ptarmigan  (Rock,  Wilkaw 
and  White-tailed). 

Brown  Bear 


17(B)  and  (C) 
17  


Determination 


Brown  Bear 


Moose 


Residents   of   Units    11,    13   and   the    reskJents   of 

Chickakwn,  and  12  (aking  Nabesna  Road). 
No  sot)sistence. 

Residents  of  Unit  13  and  the  reskJents  of  Chk*ak)on. 
No  subsistence  for  residents  of  McKlnley  Village  and 

the  area  akxig  the  Parks  Highway  between  milepost 

216  and  239  and  househoWs  of  the  Denali  Natk>nal 

Park  Headquarters. 
No  subsistence. 
No  subsistence. 
Residents  of  Units  6.  9,  10  (Untmak  Island  only),  1 1-13 

and  16-26. 
ReskJents   of   Units    11.    13   and    the    reskJents    of 

Chk*akx)n,  15,  16.  20(D).  22  &  23. 
ReskJents   of    Units    11.    13   and   the    reskJents    of 

Chickakxjn,  15. 16.  20(D).  22  &  23. 
No  subsistence. 

No  suteistence.  ; 

No  sutKistence. 
No  subsistence. 
No  subsistence. 

ReskJents  of  Port  Graham  and  English  Bay. 
Residents  of  SekJovia  area. 
No  subsistence. 
ReskJents  of  Port  Graham  and  English  Bay. 


No  sut)sistence. 
No  subsistence. 
ReskJents    of    Units    11.    13    and    tr»e    reskJents    of 

Chickakxjn,  15,  16,  20(D).  22  and  23. 
ReskJents   of    Units    11.    13   and   the    residents    of 

Chickaloon,  15. 16.  20(D).  22  and  23. 
No  subsistence. 
No  subsistence. 
ReskJents  of  Unit  16(B). 
No  sutisistence. 
Residents  of  Units  6.  9,  10  (Unimak  Island  only).  11-13 

and  16-26. 
ReskJents   of    Units    11.    13   and   the    reskJents    of 

Chickakwn,  15,  16.  20(D).  22  and  23. 
ReskJents    of    Units    11,    13   and   the    residents    of 

Chickaloon,  15,  16,  20(D),  22  and  23. 
Residents  of  Unit  17,  and  reskJents  of  Goodnews  Bay 

and  Platinum. 
Residents  of  Kwethluk. 


Brown  Bear 
Canbou  

Caribou  


ReskJents  of  Unit  1 7. 

Residents  of  Units  9(B),  17  and  reskJents  of  Ume  Vil- 
lage and  Stony  River. 
Residents  of  Kwethluk. 


Moose 
Moose 
Wolf... 


ReskJents  of  Kwethluk. 


Residents  of  Unit  17  and  reskJents  of  Goodnews  Bay 

and  Platinum. 
Residents  of   Unit   17.   and  reskJents  of   Nondalton. 

Levelock.  Goodnews  Bay  and  Platinum. 
ReskJents  of  Units  6.  9.  10  (Unimak  Island  only).  11-13 

and  16-26. 
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Area 


Unit  18 


18 


18  North  of  the  Yukon  River 


18  Renrtainder 


18 
18 
18 


Unit  19(C),  (D) 
19(A) 


19(B)  . 

19(C) 

19(D) 


19(A)  and  (B) 


19(C)  

19(D)  

19(A)  and  (B) 


19(C) 
19(D) 


19 


Unit  20(D) 

20(E) 

20(A),  (C)  (Delta.  Yanert.  and  20(C)  herds)  and  (D) 


20(D)  and  20(E) 
20(A) 


Species 


Brown  Bear 


20(B) 
20(B) 
20(C) 


20(D)  

20(F) 

20  Tok  and  Delta  Management  Areas 


Caritxxi  (Kilbuck  caribou 
herd  only). 


Caribou  (except  Kilbuck 
caribou  herd). 


Caribou  (except  Kilbuck 
caritx}u  herd). 

Moose 

Muskox  _ 

Wolf 

Bison 

Brown  Bear 

Brown  Bear 

Brown  Bear 

Brown  Bear 

Carit>ou  

Caribou  

Caribou  

Moose 

Moose 

Moose 

Wolf 

Bison 

Brown  Bear 

Caribou  

Carilxxi  40-mile  Herd  ... 
Moose 


Moose 
Moose 
Moose 


Moose 
Moose 
Sheep 


Determinatkxi 


Residents  of  Akiachak,  Akiak,  Eek.  Goodnews  Bay. 
Kwethluk.  Mt.  Village.  Napaskiak.  Platinum. 
Quinhagak,  St  Mary's,  and  Tuluksak. 

INTERIM  DETERMINATION  BY  FEDERAL  SUBSIST- 
ENCE BOARD  (12/18/91):  residents  of  Tukiksak. 
Akiak.  Akiachak,  Kwethluk,  Bethel.  Oscan/Hte. 
Napaskiak.  Napakiak,  Kasigluk,  Atmanthluak, 
Nunapitchuk,  Tuntutliak,  Eek,  Quinhagak,  Goodnews 
Bay,  Platinum,  Togiak,  and  Twin  Hills. 

ReskJents  of  Alakanuk,  Andreafsky,  Chevak,  Emmonak, 
Hooper  Bay,  Kotlik,  Kwethluk,  Marshall,  Mountain  Vil- 
lage, Pilot  Statkjn,  Pitka's  Point,  Russian  Misskxi.  SL 
Mary's.  St.  Mchael.  Scammon  Bay.  ShekJon  Point 
and  Stebbins. 

ReskJents  of  Kwethluk. 

Residents  of  Unit  18  and  reskJents  of  Upper  Kalskag. 

No  subsistence. 

ReskJents  of  Units  6.  9.  10  (Unimak  Island  only).  11-13 
and  the  residents  of  Chwkakxw  and  16-26. 

No  sut)sistence. 

Residents  of  Unit  19(A),  (D),  and  ReskJents  of 
Tuluksak,  Lower  Kalskag  and  Kwethluk. 

Residents  of  Kwethluk. 

No  sut)sisterx:e. 

Residents  of  Unit  19(A)  and  (D).  and  reskJents  of 
Tulusak  and  Lower  Kalskag. 

ReskJents  of  Unit  19(A)  and  (B)  and  Kwethluk;  and  resi- 
dents of  Unit  18  in  Kuskokwim  Drainage  arxJ 
Kuskokwim  Bay  during  ttie  winter  season. 

ReskJents  of  Unit  19(C),  and  reskJents  of  Ume  Village, 
McGrath,  Nikolai,  arxJ  Telida. 

Residents  of  Unit  19(D).  and  residents  of  Lime  Village, 
Sleetmute  and  Stony  River, 

Residents  of  Unit  18  within  Kuskokwim  River  drainage 
upstream  from  and  including  the  Johnson  River,  and 
Unit  19. 

ReskJents  of  Unit  1 9. 

Residents  of  Unit  19  and  reskJents  of  Lake 
Mirx:humina. 

Residents  of  Units  6,  9,  10  (Unimak  Island  only).  11-13 
and  the  reskJents  of  Chk:kaloon  and  1 6-26. 

No  sut)sistence. 

No  subsistence. 

No  determination,  except  no  subsistence  for  reskJerrts 
of  McKinley  Village,  the  area  along  the  Parks  High- 
way between  mileposts  216  and  239  and  househokJs 
of  the  Denali  Natkxial  Parte  Headquarters. 

ReskJents  of  Unit  12  north  of  Wrangell  Pari<-Preserve. 
mral  reskJents  of  20(D)  and  reskJents  of  20(E). 

Residents  of  Cantwell.  Minto.  and  Nenana.  No  subsist- 
ence for  reskJents  of  McKinley  Village,  the  area  akxig 
the  Partes  Highway  between  mileposts  216  and  239 
and  househokJs  of  ttie  Denali  Nabonal  Park  Head- 
quarters. 

Minto  Flats  Management  Area — reskJents  of  Minto  arxJ 
Nenana. 

Remainder— rural  reskJents  of  Unit  20(B).  and  reskJents 
of  Nenana  arxJ  Tanana. 

Rural  residents  of  Unit  20(C)  (except  that  portwn  within 
Denali  National  Parte  and  Preserve  and  that  portkxi 
east  of  the  Teklanika  River),  and  reskJents  of 
Cantwell.  Manley.  Minto.  Nenana.  the  Parks  Highway 
from  milepost  300-309.  Nikolai.  Tanana  and  Telida. 
No  sutjsistence  for  reskJents  of  McKinley  Village,  the 
area  along  the  Parks  Highway  between  mileposts 
216  and  239  and  househokJs  of  the  Denali  NatKinal 
Parte  Headquarters. 

Rural    residents    of    Unit    20(D)    and    reskJents    of 

Tanacross. 
ReskJents  of  Unit  20(F),  Manley,  Minto  and  Stevens  Vil- 
lage. 
No  subsistence. 
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Area 


20 


20(D) 
20(D) 


Unit  21 
21   


21(A)  and  (E) 


21(A) 

21(B)  and  (C) 

21(D)  

21(E)  

21   


Unit  22 
22  


22  

22(B). 
22(C) 
22(D) 
22(E), 
22  .... 


22 


22 


Unit  23 
23 


23  

23  South  of  Kotzetxje  Sound  and  west  of  and  including 
the  Buckland  River  ci-aingage. 

23  Renrainder - 

23  •- 

23  


23 


23 


Unit  24 


24 

24 

24 


Unit  25 

25(A) 

25(D)  West  

25(D)  Remainder 
25(A) 


25(B)  and  (C) 
25  


Species 


Wotf . 


Grouse.  (Spruce,  Blue, 
Ruffed  and  Sharp-tailed). 

Ptarmigan  (Rock,  Willow 
and  White-tailed). 

Brown  Bear 

Caribou,  Western  Arctic 
Caribou  Herd  only. 


Caribou 

Moose  .. 

Moose  .. 
Moose  . 
Moose  . 
Wdf 


Determination 


Brown  Bear 

Caribou,  Western  Arctic 
Caribou  Herd  only. 


Moose  .. 

Muskox 

Muskox 

Muskox 

Muskox 

Wotf 


Grouse  (Spruce,  Blue, 
Ruffed  and  Sharp-tailed). 

Ptarmigan  (Rock,  Wilkjw 
and  White-tailed). 

Brown  Bear 

Caribou  Western  Arctic 
Caribou  Herd  only. 

Moose 

Muskox  

Muskox  

Sheep  

Wolf 

Grouse  (Spruce,  Blue, 
Ruffed  and  Sharp-tailed) 

Ptarmigan  (Rock,  Willow 
and  White-tailed). 

Brown  Bear 

Moose 

Sheep  

Wo« , 

Brown  Bear 

Moose  

Moose 

Moose 

Sheep  

Sheep  

Wolf 


Residents  of  Units  6,  9,  10  (Unimak  Island  only).  1 1-13 

and  the  residents  of  Chickakxw  and  16-26. 
Residents  of  Units  11,  13,  15,  16,  20(D),  22  and  23. 

Residents  of  Units  11,13.  15. 16.  20(D).  22  and  23. 

Rural  residents  of  Unit  21  and  23. 
Residents  of  Unit  21(D)  west  of  the  Koyukuk  and 
Yukon  Rivers,  and  reskJents  of  22(A),  (B).  23.  24. 
and  26(A). 
Residents   of    Unit   21(A)    and    Aniak,    Chuathbaluk. 
Crooked   Creek,    Grayling.    Holy    Cross,    McGrath, 
Shageluk  and  Takotna 
Residents  of  Unit  21(A),  (E).  Takotna.  McGrath.  Aniak 

and  Crooked  Creek. 
Resklents  of  Unit  21(B)  and  (C).  residents  of  Tanana 

and  Galena. 
Residents  of  Unit  21(D).  and  residents  of  Huslia  and 

Ruby. 
Residents  of  Unit  21(E)  and  reskJents  of  Russian  Mis- 
sion. 
Resklents  of  Units  6.  9,  10  (Unimak  Island  only),  11-13 

and  16-26. 
Resklents  of  Units  22. 

ReskJents  of  Units  21(D)  west  of  the  Koyukuk  and 
Yukon  Rivers,  and  resklents  of  Units  22(A).  (B).  23, 
24,  and  26(A). 
Resklents  of  Unit  22. 
Residents  Of  Unit  22(B). 
Resklents  of  Unit  22(C). 

Resklents  of  Unit  22(D)  excluding  St  Lawrence  Island. 
Resklents  of  Unit  22(E)  excluding  Little  Dtomede  Island. 
Residents  of  Units  6.  9.  10  (Unimak  Island  only).  1 1-13 

and  the  reskJents  of  Chckakxjn  and  16-26. 
Residents   of    Units    11,    13   and   the    residents    of 

Chtokakwn,  15,  16.  20(D),  22  and  23. 
Residents   of    Units    11,    13   and   the    reskJents   of 

Chickakjon,  15,  16.  20(D).  22  and  23. 
Rural  reskJents  of  Units  21  and  23. 
Resklents  of  Unit  21(D)  west  of  the  Koyukuk  and 
Yukon  Rivers,  and  reskJents  of  Unit  22(A).  (B).  23. 
24,  and  26(A). 
Residents  of  Unit  23. 
Residents  of  Unit  23  South  of  Kotzelxie  Sound  and 

west  of  and  Including  the  Buckland  River  drainage. 
No  subsistence. 

Residents  of  Unit  23  north  of  the  Arctk:  Circle. 
Resklents  of  Units  6,  9,  10  (Unimak  Island  only).  1 1-13 

and  16-26. 
Resklents   of   Units    11,    13,   and   the    resklents   of 

Chk*ak)on,  15,  16,  20(D),  22  and  23. 
Resklents   of   Units    11,    13,   and   the    residents   of 

Chickaloon,  15.  16,  20(D).  22  and  23. 
Resklents  of  Unit  24  and  Wiseman,  but  not  including 
any  other  reskJents  of  the  Dalton  Highway  Corridor 
Management  Area. 
Residents  of  Unit  24,  and  residents  of  Anaktuvuk  Pass. 

Koyukuk  and  Galena. 
Residents  of  Unit  24  residing  north  of  the  Arctic  Circle 
and  residents  of  Allakaket.  Atatna  and  Anaktuvuk 
Pass. 
Residents  of  Units  6.  9.  10  (Unimak  Island  only),  11-13 

and  the  resklents  of  Chickakxjn  and  1 6-26. 
No  sutsistence. 

Resklents  of  Unit  25(A)  and  resklents  of  Venetie  only. 
Resklents  of  Beaver,  Birch  Creek  and  Stevens  Village. 
Resklents  of  Remainder  of  Unit  25. 
Resklents  of  Arctk:  Village,  Chalkytsik,   Fort  Yukon. 

Kaktovik  and  Venetie. 
No  subsistence. 

Residents  of  Units  6.  9.  10  (Unimak  Island  only),  11-13 
and  the  residents  of  Chickakxjn  and  16-26. 
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Area 

Spedes 

Determinatkxi 

Unit  26 „ 

26  

Brown  Bear 

Caribou  Westem  Arctk: 

Caribou  Herd  only. 
Caribou  Central  Arctk:  Herd 

Moose 

Muskox  

Musk  Oxen 

Resklents    of    Unit    26    (except   ttie    Pmdhoe    Bay- 

Deadhorse    Industrial    Ckxnplex)    and    reskJents   of 

Anaktuvuk  Pass  and  Point  Hope. 
ReskJents  of  Unit  21(D)  west  of  the  Koyukuk  and 

Yukon  Rivers,  and  23.  24,  and  26(A). 
Resklents  of  Anaktuvuk  Pass,  Kaktovik,  Nuk^sut  and 

Wiseman. 
Resklents   of    Unit   26,    (except   the    Pnxt>oe    Bay- 

Deadhorse   Industrial   Complex),   and   resklents   of 

Point  Hope  and  Anaktuvuk  Pass. 
ReskJents    of    Anaktuvuk    Pass,    Atqasuk,    Barrow. 

Nuiqsut.  Point  Hope.  Point  Lay,  and  WainwrighL 
Resklents  of  Anaktuvuk  Pass,  Nuk)sut.  and  Kaktovik. 
Residents  of  Kaktovik 

26(B) 

26  

26(A) 

26(B) 

26(C)  ,. 

Musk  Oxen  

26(A)  and  (B)  

Sheep  

Sheep  

Wdf 

ReskJents  of  Anaktuvuk  Pass.  KaMovi(.  NuK|sut  and 

Wisenan. 
ReskJents  of  Arctk:  Village,  Chakytsk.  Fort  Yukon. 

Kaktovik.  Nuk^sut  and  Venetie. 
ReskJents  of  Units  6.  9.  10  (Unimak  Island  only).  1 1-13 

and  the  residents  of  Chk:kakxxi  and  1 6-26. 

26(C)  

26  

(2)  Fish  and  shellfish  determinations. 


Area 


opecies 

All  finfish  

Salmon,  sheefish.  char 

Salmon 

Salmon 

Yukon  River,  Fall  chum, 
salmon. 

Freshwater  fish  species,  in- 
cluding sf>eefish, 
whitefish,  lamprey, 
burtx>t,  sucker,  grayling, 
pike,  char,  and  blackfish. 

Salmon 

Rainbow  trout  

Pacific  cod  

Herring  and  herring  roe 

Salmon 

Salmon 

Salmon 

Salmon  and  other  freslv 
water  finfish. 

Salmon 


Determinatkjn 


KOTZEBUE— NORTHERN  AREA— Northern  District 

Kotzetxje  Distrk:t 

NORTON  SOUND— PORT  CLARENCE  AREA  

YUKON  AREA 


KUSKOKWIM  AREA 


Waters  adjacent  to  ttie  westem-nxjst  tip  of  the 
Naskonant  Peninsula  and  the  terminus  of  the  Ishowik 
River  and  around  Nunivak  Islarul. 

BRISTOL  BAY  AREA— Nushagak  Distret.  including 
drainages  flowing  into  the  district. 

Naknek-Kvk:hek  Distrk:t — Naknek  River  drainage 

Naknek-Kvk:tiek  District — Iliamna-Lake  Clark  drainage  .. 

Togiak  Distrk^.  including  drainages  flowing  into  ttie  dis- 
trict. 

KODIAK  AREA— except  the  Mainland  District,  all  waters 
atong  the  southside  of  the  Alaska  Peninsula  bounded 
by  the  latitude  of  Cape  Douglas  (58°52'  North  lati- 
tude) mkl-stream  Shelikof  Strait,  and  west  of  the  lon- 
gitude of  the  souttiem  entrance  of  Kmuya  Bay  near 
Kilokak  Rocks  (57''ir22"  North  latitude,  156°20'30" 
W  longitude). 

KODIAK  AREA— except  the  Semidi  Island,  the  North 
Mainland,  and  the  South  Mainland  Sections. 

COOK  INLET  AREA— Port  Graham  Subdistrk:t  

Port  Graham  Subdistrict  and  Koyuktolik  Subdistrict 

Tyonek  Sutxlistrict 


King  crab  .... 

Dolly  Varden 

Salmon 

Salmon 


Resklents  of  the  Northern  District,  except  for  those 

domciled  in  State  of  Alaska  Unit  26-B. 
Residents  of  ttie  Kotzetxje  District. 
Residents  of  ttie  Norton  Sound — Port  Clarence  Area. 
Residents  of  the  Yukon  Area,  including  ttie  community 

of  Stebbins. 
Residents  of  the  Yukon  River  drainage,  including  the 

communities  of  Stet)t)ins.   Scammon   Bay.   Hooper 

Bay.  and  Chevak. 
Residents  of  the  Yukon  Area. 


Resklents  of  the  Kuskokwim  Area,  except  ttiose  per- 
sons reskling  on  ttie  United  States  military  mstallatron 
kxated  on  Cape  Newenham,  Sparevohn  USAFB, 
and  Tatalina  USAFB. 

Residents  of  the  communities  of  Quinhagak,  Goodnews 
Bay,  Kwettiluk,  Eek,  Akiak,  arxl  Platinum. 

Residents  of  the  communities  of  Chevak,  Newtek, 
Tununak,  Toksook  Bay,  Nightmute.  Chefomak, 
Kipnuk,  Mekoryuk,  Kwigillingok,  Kongiganak,  Eek, 
and  Tuntutuliak. 

Residents  within  20  miles  of  the  coast  between  tfie 
westernmost  tip  of  the  Naskonant  Peninsula  and  the 
terminus  of  ttie  Ishowik  River  and  on  Nunivak  Island. 

Resklents  of  the  Nushagak  District  arxl  freshwater 
drainages  flowing  into  ttie  district 

Residents  of  the  Naknek  and  Kvictiak  River  drainages. 

Residents  of  ttie  Iliamna-Lake  Clartt  drainage. 

Residents  of  ttie  Togiak  District,  frestiwater  drainages 
flowing  into  ttie  district  and  ttie  community  of 
Manokotak. 

Residents  of  ttie  Kodiak  Island  Borough,  except  ttx>se 
residing  on  ttie  Kodiak  Coast  Guard  Base. 


Resklents  of  the  Kodiak  Island  Borough  except  ttiose 

reskJents  on  ttie  Kodiak  Coast  Guard  base. 
ReskJents  of  Port  Graham  and  English  Bay. 
Residents  of  Port  Graham  arxl  English  Bay. 
Residents  of  ttie  village  of  Tyonek. 
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Area 


PRINCE  WILLIAM  SOUND  AREA— South-Westem  DiSr 
trict  and  Green  Islarxl. 


PRINCE  WILLIAM  SOUND  AREA— North  of  a  fine  from 
Pofcuptne  Potnt  to  Granite  Point,  and  south  of  a  line 
from  Point  Lowe  to  Tongue  Point 

YAKUTAT  AREA— Freshwater  upstream  from  the  ter- 
minus of  streams  and  rivers  of  the  Yakutat  Area  from 
the  Doame  River  to  the  Tsiu  River. 

Freshvrater  upstream  from  tf>e  terminus  of  streams  and 
rivers  of  the  Yakutat  Area  from  the  Doame  River  to 
Point  Manby. 

SOUTH-EASTERN  ALASKA  AREA— District  1— Section 
1-E  in  waters  of  the  Naha  River  and  Roosevelt  La- 
goon. 

District  1— Section  1-F  in  Boca  de  Quadra  in  waters  of 
Sockeye  Creek  and  Hugh  Smith  Lake  within  500 
yards  of  the  temninus  of  Sockeye  Creek. 

District  2— North  of  ttie  latitude  of  the  northern-most  tip 
of  Chasina  Point  and  west  of  a  line  from  the  northern- 
most tip  of  Chasina  Point  to  the  eastern-most  tip  of 
Grindall  Island  to  the  eastern-most  tip  of  the  Kasaan 
Peninsula. 

District  3 — Section  3-A - 

District  3 — Sectton  3-B  in  waters  east  of  a  line  from 
Point  IkJefonso  to  Tranquil  Point. 


District  3— Section  3-C  in  waters  of  Sarkar  Lakes 


Determinatton 


District  5— f^ofth  of  a  line  from  Point  Barrie  to  BouWer 
Point. 


District  9— Sectton  9-A 


District  9— Sectkjn  9-B  north  of  the  latitude  of  Swain 
Point 

District  10— West  of  a  line  from  Pinta  Point  to  False 
Point  Pybus. 

District  12— South  of  a  line  from  Fishery  Point  to  south 
Passage  Point  and  north  of  the  latitude  of  Point  Cau- 
tion. 

District  13— Section  13-A  south  of  the  latitude  of  Cape 
Edward. 

District  13— Section  13-B  north  of  the  latitude  of 
Redfish  Cape. 


District  13— Section  13-C 


Dolly  Varden  char, 
steelhead  trout  and 
smelt 

Salmon  and  Dolly  Varden 
char. 

Salmon  and  Dolly  Varden 
char. 

Salmon  and  Dolly  Varden 
Char. 


Salrrxjn  and  Dolly  Vanjen 

ctiar. 
Salmon,  Dolly  Varden  char, 

and  steelhead  trout. 


Salmon,  Dolly  Varden  char, 
and  steelhead  trout. 


District  13— Section  13-C  east  of  the  longitude  of  Point 
Elizabeth. 


Resklents  of  the  Southwestern  District  whk:h  is  main- 
land waters  from  the  outer  point  on  the  north  shore  of 
Granite  Bay  to  Cape  Fairfiekl,  and  Knight  Island. 
Chenega  Island.  Bainbridge  Island,  Evans  Island, 
EIrington  Island,  Latouche  Island  and  adjacent  isr 
lands. 

Resklents  of  the  villages  of  Tatitiek  and  Ellamar. 


Resklents  of  ttie  area  east  of  Yakutat  Bay,  including  the 
Islands  within  Yakutat  Bay,  west  of  the  Situk  River 
drainage,  and  south  of  and  including  Knight  Island. 

Resklents  of  the  area  east  of  Yakutat  Bay,  Inckxling  the 
islands  witNn  Yakutat  Bay,  west  of  the  Situk  River 
drainage,  and  south  of  and  including  Knight  Island. 

Residents  of  the  City  of  Saxman. 


Salmon  and  Dolly  Varden 
char. 

Salmon  and  Dolly  Varden 
char. 

Salmon  and  Dolly  Varden 
char. 

SalfTwn  and  Dolly  Varden 
cfiar. 

Salnrwn  and  Dolly  Varden 
cfiar. 


Sockeye  salmon 
Sockeye  salmon 
Sockeye  salmon 


Salmon  and  Dolly  Varden 
char. 


Resklents  of  the  City  of  Saxman. 


Residents  of  the  City  of  Kasaan  and  in  the  drainage  of 
ttie  southeastern  shore  of  the  Kasaan  Peninsula  west 
of  132°20'  W.  tong.  and  east  of  132°25'  W.  tong. 


Resklents  of  the  townsite  of  Hydaburg. 

Residents  of  the  City  of  Klawock  and  on  Prince  of 
Wales  Island  within  ttie  txjundaries  of  the  Klawock 
Heenya  Corporation  land  hoklings  as  they  exist  in 
January  1989,  and  ttiose  residents  of  the  City  of 
Craig  and  on  Prince  of  Wales  Island  within  the 
boundaries  of  tfie  Shan  Seet  Corporation  land  hokl- 
ings as  tfiey  exist  in  January  1989. 

Residents  of  the  City  of  Klawock  and  on  Prince  of 
Wales  Island  within  the  boundaries  of  the  Klawock 
Heenya  Corporation  land  hoklings  as  they  exist  in 
January  1989,  and  those  residents  of  the  City  of 
Craig  and  on  Prince  of  Wales  Island  within  the 
boundaries  of  the  Shan  Seet  Corporatton  land  hokl- 
ings as  they  exist  in  January  1989. 

Residents  of  the  City  of  Kake  and  in  Kupreanof  Island 
drainages  emptying  into  Keku  Strait  south  of  Point 
White  and  north  of  the  Portage  Bay  boat  hartxw. 

Residents  of  ttie  City  of  Kake  and  in  Kupreanof  Island 
drainages  emptying  into  Keku  Strait  south  of  Point 
White  and  north  of  the  Portage  Bay  txjat  hartxx. 

Residents  of  the  City  of  Kake  and  in  Kupreanof  Island 
drainages  emptying  into  Keku  Strait  south  of  Point 
White  and  north  of  the  Portage  Bay  boat  harbor. 

Residents  of  ttie  City  of  Kake  and  in  Kupreanof  Islarxt 
drainages  emptying  into  Keku  Strait  south  of  Point 
White  and  north  of  the  Portage  Bay  boat  harbor. 

Resklents  of  the  City  of  Angoon  and  along  the  western 
shore  of  Admiralty  Island  north  of  the  latitude  of  Sand 
Island,  south  of  ttie  latitude  of  Thayer  Creek,  and 
west  of  134<'30'  W.  long.,  including  Killisnoo  Island. 

Resklents  of  the  City  and  Borough  of  Sitka  in  drainages 
which  empty  into  Section  13-B  north  of  the  latitude  of 
Dorothy  Narrows. 

Resklents  of  the  City  and  Borough  of  Sitka  in  drainages 
whrch  empty  into  Section  13-B  north  of  the  latitude  of 
Dorothy  Narrows. 

Residents  of  the  City  and  Borough  of  Sitka  in  drainages 
which  empty  into  Section  13-B  north  of  the  latitude  of 
Dorothy  Narrows. 

Resklents  of  the  City  of  Angoon  and  along  the  western 
shore  of  Admiralty  Island  north  of  the  latitude  of  Sand 
Island,  south  of  the  latitude  of  Thayer  Creek,  and 
west  of  134°30'  W.  long.,  including  Killisnoo  Island. 
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Area 


Distrk:t  14 — Sectton  14-B  and  14-C 


District  15— Chilkat  and  Chilkoot  Rivers 


Species 


Salmon,  smelt  arxl  Dolly 
Varden  char. 

Salnfx>n  and  smelt „... 


Determination 


Resklents  of  the  City  of  Hoonah  and  in  Chk:hagof  Is- 
land drainages  on  the  eastern  shore  of  Port  Frederick 
from  Gartina  Creek  to  Point  Sophia. 

Resklents  west  of  the  Haines  highway  tietween  Mile  20 
and  Mile  24  and  east  of  the  Chilkat  River,  but  not 
elsewhere  in  Klukwan;  and,  those  resklents  of  other 
areas  of  ttie  city  and  borough  of  Haines,  excluding 
resklents  in  the  drainage  of  Excurskxi  Intet. 


3.  In  Subpart  D  of  36  CFR  36  part  242 

and  50  CFR  part  100,  § .25  is 

added  to  read  as  follows: 

Subpart  D— Sut>sistence  Taking  of 
Fish  and  Wildlife 

§ .25    Subsistence  taking  of  wlldlifa. 

(a)  Definitions.  The  following 
definitions  shall  apply  to  all  regulations 
contained  in  this  section. 

ADFB-G  means  the  Alaska  Department 
of  Fish  and  Game. 

Aircraft  means  any  kind  of  airplane, 
glider,  or  other  device  used  to  transport 
people  or  equipment  through  the  air. 
excluding  helicopters. 

Airport  means  an  airport  listed  in  the 
Federal  Aviation  Administration, 
Alaska  Airman's  Guide  and  chart 
supplement. 

Animal  means  those  species  with  a 
vertebral  column  (backbone). 

Antler  means  one  or  more  sohd,  horn- 
like appendages  protruding  from  the 
head  of  a  caribou,  deer,  or  moose. 

Antlered  means  any  caribou,  deer,  or 
moose  having  at  least  one  visible  antler. 

Antlerless  means  any  caribou,  deer,  or 
moose  not  having  visible  antlers 
attached  to  the  skull. 

Bear  means  black  bear,  or  brown  or 
grizzly  bear. 

Bow  means  a  longbow,  recurve  bow, 
or  compound  bow,  excluding  a 
crossbow,  or  any  bow  equipped  with  a 
mechanical  device  that  holds  arrows  at 
full  draw. 

Broadhead  means  an  arrowhead  that 
is  not  barbed  and  has  two  or  more  steel 
cutting  edges  having  a  minimum  cutting 
diameter  of  not  less  than  seven-eighths 
inch. 

Brow  tine  means  a  tine  on  the  front 
portion  of  a  moose  antler,  typically 
projecting  forward  from  the  base  of  the 
antler  toward  the  nose. 

Buck  means  any  male  deer. 

Bull  means  any  male  moose,  caribou, 
or  musk  oxen. 

Closed  season  means  the  time  when 
wildlife  may  not  be  taken. 

Cub  bear  means  a  brown  or  grizzly 
bear  in  its  first  or  second  year  of  life,  or 
a  black  bear  (including  cinnamon  and 
blue  phases)  in  its  first  year  of  Ufe. 

Designated  hunter  means  a  Federally 
qualified,  licensed  hunter  who  may  take 


all  or  a  portion  of  another  Federally 
qualified,  licensed  hunter's  harvest 
limit(s)  only  under  situations  approved 
by  the  Board. 

Edible  meat  means  the  breast  meat  of 
ptarmigan  and  grouse,  and,  those  parts 
of  black  bear,  brown  and  grizzly  bear, 
caribou,  deer,  mountain  goat,  moose, 
musk  oxen,  and  Dall  sheep  that  are 
typically  used  for  human  consumption 
which  are:  the  meat  of  the  ribs,  neck, 
brisket,  front  quarters  as  far  as  the 
juncture  of  the  hiunerus  and  radius-ulna 
(elbow),  hindquarters  as  far  as  the  distal 
joint  (bottom)  of  the  tibia-fibula  (hock) 
and  that  portion  of  the  animal  between 
the  fixint  and  hindquarters;  however, 
edible  meat  of  species  listed  above  does 
not  include:  meat  of  the  head,  meat  that 
has  been  damaged  and  made  inedible  by 
the  method  of  taking,  bones,  sinew,  and 
incidental  meat  reasonably  lost  as  a 
result  of  boning  or  close  trimming  of  the 
bones,  or  viscera. 

Federally-qualified  subsistence  user 
means  a  rural  Alaska  resident  qualified 
to  harvest  fish  or  wildlife  on  Federal 
public  lands  in  accordance  with  these 
Federal  Subsistence  Management 
Regulations. 

Fifty-inch  (50-inch)  moose  means  a 
bull  moose  with  an  antler  spread  of  50 
inches  or  more. 

Full  curl  horn  means  the  horn  of  a 
Dall  sheep  ram;  the  tip  of  which  has 
growm  through  360  degrees  of  a  circle 
described  by  the  outer  surface  of  the 
horn,  as  viewed  from  the  side,  or  that 
both  horns  are  broken,  or  that  the  sheep 
is  at  least  8  years  of  age  as  determined 
by  horn  growth  annuli. 

Furbearer  means  a  beaver,  coyote, 
arctic  fox,  red  fox,  lynx,  marten,  mink, 
weasel,  muskrat,  river  (land)  otter,  red 
squirrel,  flying  squirrel,  ground  squirrel, 
marmot,  wolf  or  wolverine. 

Grouse  collectively  refers  to  all 
species  found  in  Alaska,  including 
spruce  grouse,  ruffed  grouse,  blue 
grouse  and  sharp-tailed  grouse. 

Hare  or  hares  collectively  refers  to  all 
species  of  hares  (commonly  called 
rabbits)  in  Alaska  and  includes 
snowshoe  hare  and  tundra  hare. 

Harvest  limit  means  the  number  of 
any  one  species  permitted  to  be  taken  by 


any  one  person  in  a  Unit  or  portion  of 
a  Unit  in  which  the  taking  occurs. 

Hig/i  way  means  the  driveable  surface 
of  any  constructed  road. 

Household  means  that  group  of 
people  residing  in  the  same  residence. 
Hunting  means  the  taking  of  wildlife 
within  established  hunting  seasons  with 
archery  equipment  or  firearms,  and  as 
authorized  by  a  required  hunting 
license. 

Marmot  collectively  refers  to  all 
species  of  marmot  that  occur  in  Alaska 
including  the  hoary  marmot,  Alaska 
marmot,  and  the  woodchuck. 

Motorized  vehicle  means  a  motor- 
driven  land,  air  or  water  conveyance. 
Open  season  means  the  time  when 
wildlife  may  be  taken  by  hunting  or 
trapping;  an  open  season  includes  the 
first  and  last  days  of  the  prescribed 
season  period. 

Otter  means  river  or  land  otter  only, 
excluding  sea  otter. 

Permit  hunt  means  a  hunt  for  which 
State  or  Federal  permits  are  issued  by 
registration  or  other  means. 

Poison  means  any  substance  which  is 
toxic,  or  poisonous  upon  contact  or 
^gestion. 

Possession  means  having  direct 
physical  control  of  wildUfe  at  a  given 
time  or  having  both  the  power  and 
intention  to  exercise  dominion  or 
control  of  wildlife  either  directly  or 
through  another  person  or  persons. 

Ptarmigan  collectively  refers  to  all 
species  found  in  Alaska,  including 
white-tailed  ptarmigan,  rock  ptarmigan, 
and  willow  ptarmigan. 
Ram  means  a  male  Dall  sheep. 
Registration  permit  means  a  permit 
which  authorizes  hunting  and  is  issued 
to  a  person  who  agrees  to  the  specified 
hunting  conditions.  Hunting  permitted 
by  a  registration  permit  begins  on  an 
announced  date  and  continues 
throughout  the  open  season,  or  until  the 
season  is  closed  by  Board  action. 
Registration  permits  are  issued  in  the 
order  applications  are  received  and/or 
are  based  on  priorities  as  determined  by 
50  CFR  100.17  and  36  CFR  242.17. 

Sealing  means  placing  a  mark  or  tag 
on  a  portion  of  a  harvested  animal  by  an 
authorized  representative  of  the  ADF&G; 
sealing  includes  collecting  and 
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recording  information  about  the 
conditions  under  which  the  animal  was 
harvested,  and  measurements  of  the 
specimen  submitted  for  sealing,  or 
surrendering  a  specific  portion  of  the 
animal  for  biological  information. 

Seven-eighths  curl  horn  means  the 
horn  of  a  male  Dall  sheep,  the  tip  of 
which  has  grown  through  seven-eights 
(315  degrees)  of  a  circle,  described  by 
the  outer  surface  of  the  horn,  as  viewed 
from  the  side,  or  with  both  horns 
broken. 

Skin,  hide,  pelt  or  fur  mean  any 
taimed  or  untanned  external  covering  of 
an  animal's  body;  excluding  bear.  The 
skin,  hide,  fur  or  pelt  of  a  bear  shall 
mean  the  entire  external  covering  with 
claws  attached. 

Spike-fork  moose  means  a  bull  moose 
with  only  one  or  two  tines  on  either 
antler;  male  calves  are  not  spike-fork 
bulls. 

Take  or  Taking  means  to  pursue, 
hunt,  shoot,  trap,  net,  capture,  collect, 
kill.  harm,  or  attempt  to  engage  in  any 
such  conduct. 

Tine  or  antler  point  refers  to  any  point 
on  an  antler,  the  length  of  which  is 
greater  than  its  width  and  is  at  least  one 
inch. 

Transportation  means  to  ship, 
convey,  carry  or  transport  by  any  means 
whatever,  and  dehver  or  receive  for 
such  shipment,  conveyance,  carriagei  or 
transportation. 

Trapping  means  theiaking  of 
furbearers  within  eatabUshed  trapping 
seasons  and  writh  a  required  trapping 
hcense: 

Unclassified  wildbfo  at  unclassified- 
species  means  all  species  of  animals-not 
otherwise  classified  by  the-definitians 
herein,  or  regulated  under  other  Federal 

law  as  hsted  in  § .25(i). 

Ungulate  means  any  species  of  hoofed 
mammal,  including  deer,  caribou, 
moose,  mountain  goat,  Dall  sheep,  and 
musk  oxen. 

Unit  means  one  of  the  26  geographical 
areas  in  the  State  of  Alaska  known  as 
Game  Management  Units,  or  GMU.  and 

collectively  Usted  in  § .25  as 

Units. 

Wildlife  means  any  hare  (rabbit), 
ptarmigan,  grouse,  imgulate,  bear, 
furbearer,  or  unclassified  species  and 
includes  any  part,  product,  egg.- or 
offspring  thereof,  or  carcass  or  part 
thereof. 

(b)  Wildlife  may  be  taken  for 
subsistence  uses  by  any  method,  except 
as  prohibited  below  or  by  other  Federal 
statute.  Taking  wildlife  for  subsistence 
uses  by  a  prohibited  method  is  a 
violation  of  this  subpart.  Seasons  are 
closed  unless  opened  by  Federal 
regulation.  Himting  or  trapping  during  a 


closed  season  or  in  an  area  closed  by 
this  subpart  is  prohibited. 

(1)  Except  for  special  provisions 
found  at  § .25(k)  (1)  through  (26) 


the  following  methods  and  means  of 
taking  wildhfe  for  subsistence  uses  are 
prohibited: 

(i)  Shooting  from.  on.  or  across  a 
highways 

(ii)  Using  any  poison; 

(iii)  Using  a  helicopter  in  any  manner, 
including  transportation  of  individuals, 
equipment  or  wildhfe;  however,  this 
prohibition  does  not  apply  to 
transportation  of  an  individual,  gear,  or 
wildlife  during  an  emergency  rescue 
operation  in  a  life  threatening  situation; 

(iv)  Taking  wildhfe  from  a  motorized 
vehicle,  except  from  a  motor-driven  boat 
if  the  motor  has  been  completely  shut 
off,  and  the  boat's  progress  &t)m:the 
motor's  power  has  ceased; 

(v)  Using  a  motorized  vehicle  to  drive, 
herd,  or  molest  wildlife; 

(vi)  Using  or  being  aided  by  use  of  a 
machine  gun,  set  gun,  or  a  shotgun 
larger  than  10  gauge; 

(vii)  Using  a  firCTrm  other  than  a> 
shotgun,  muzzle-loaded  rifle,  rifle  or 
pistol  using  center-firing  cartridges,  for 
the  taking  of  ungulates,  bear,  wolves  or 
wolverine,  except  thate- 

(A)  An  individual  in  possession  of  a 
valid  trapping  license  may  use  a  firearm 
that  shoots  rimfira  cartridges  to  take 
wolves  aiuL wolverine. 

(B)  A  mu^le-loading  rifle  of  .54- 
caUber  or  largery  or  a  .45-cahber  muzzle^ 
loading  rifle  with  a  250-grain.  or  larger, 
elongated  slug  may  be  used  to  take 
brown  bear,  black  bear,- moose,  musk 
oxen  and  mountain  goat; 

(viii)  Using  or  being  aided  by  use  of 
a  pit,  fire,  artificial  hght.  radio 
communication,  artificial  salt  lick, 
explosive,  barbed  arrow,  bomb,  smoke, 
chemical,  conventional  steel  trap  with  a 
jaw  spread  over  nine  inches,  or  conibear 
style  trap  v»ath  a  jaw  spread  over  11 
inches; 

(ix)  Using  a  snare,  except  that  an 
individual  in  possession  of  a  vaHd 
himting  license  may  use  nets  and  snares 
to  take  unclassified  wildhfe,  ptarmigan, 
grouse,  or  hares;  and,  individuals  in 
possession  of  a  vaUd  trapping  hcense 
may  use  snares  to  take  furbearers; 

(x)  Using  a  trap  to  take  ungulates  or 
bear; 

(xi)  Using  hooks  to  physically  snag, 
impale  or  otherwise  take  wildlife; 
however,  hooks  may  be  used  as  a  trap 
drag; 

(xii)  Using  a  crossbow  in  any  area 
restricted  to  hunting  by  bow  and  arrow 
only  to  take  ungidates,  bear,  wolf  or 
wolverine; 

(xiii)  Taking  of  ungulates,  bear,  wolf, 
or  wolverine  with  a  bow,  unless  the  bow 


is  capable  of  casting  a  Ve  inch  wide 
broadhead-tipped  arrow  at  least  175 
yards  horizontally,  and  the  arrow  and 
broadhead  together  weigh  at  least  one 
ounce  (437.5  grains); 

(xiv)  Using  bait  for  taking  ungulates, 
bear,  wolf,  or  wolverine;  except,  bait 
may  be  used  to  take: wolves  and 
wolverine  with  a  trapping  hcense.  and, 
bait  may  be  used  to  take  black  bears 
with  a  hujiting  hcense  as  authorized  in 
Unit-specific  regulations  at 
§ .25(k)  (1)  through  (26).  BaiUng  ■ 


of  black  bears  is  subject  to  the  following 
restrictions: 

(A)  No  person  may  establish  a  black 
bear  bait  station  imleas  he  or  she  first 
registers  the  site  with  ADF&G; 

(B)  A  person  using  bait  shall  clearly 
mark  the  sitrwith  a  sign  reading  "black 
bear  bait  station"  that  also  displays  the 
person's  hunting  license  number  and 
ADF&G  assigned  number, 

(C)  Only  biodegradable  materials  may 
be  used  for  bait;  only  the  head,  bones, 
viscera,  or  skin  of  legally  harvested  fish 
and  wildhfe  may  be  used  for  bait; 

(D)  No  person  may  use  bait  v»rithin 
one-quarter  mile  of  a  pubhcly. 
maintained  road  or  trail; 

(E)  No  perscm  may  use  bait  within  one 
mile  of  a  house  or  other  permanent 
dwelling,  or  within  one  mile  of  a 
developed  campground,  or  developed 
recreational  facility; 

(F)  A  person  using  bait  shall  remove 
htter  and  equipment  from  the  bait 
statioa  site  when  hunting  is  completed; 

(G)  No  person  may  give  or  receive 
remimeration  for  the  use  of  a  bait 
station,  including  barter  or  exchange  of 
goods; 

(H)  No  person  may  have  more  than 
two  bait  stations  with  bait  present  at  any 
one  time; 

(xv)  Taking  swimming  ungulates, 
bear,  wolves  or  wolverine; 

(xvi)  Taking  or  assisting  in  the  taking 
of  imgulates.  bear,  wolves,  wolverine,  or 
other  furbearers  before  3:00  a.m. 
following  the  day  in  which  airborne 
travel  occurred  (except  for  flights  in 
regularly  scheduled  commercial 
aircraft);  however  this  restriction  does 
not  apply  to  subsistence  taking  of  deer; 

(xvii)  Taking  a  bear  cub  or  a  sow 
accompanied  by  cub(s). 

(2)  Wildhfe  taken  in  defense  of  hfe  or 
property  is  not  a  subsistence  use; 
wildlife  so  taken  is  subject  to  State 
regulations. 

(3)  The  following  methods  and  means 
of  trapping  furbearers.  for  subsistence 
uses  pursuant  to  the  requirements  of  a 
trapping  license  are  prohibited,  in 
addition  to  the  prohibitions  hsted  at 

§ .25(b)(1): 

(i)  Disttubing  or  destroying  a  den, 
except  that  any  muskrat  pushup  or 
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feeding  house  may  be  distiu'bed  in  the 
course  of  trapping; 

(ii)  Disturbing  or  destroying  any 
beaver  house; 

(iii)  Taking  beaver  by  any  means  other 
than  a  steel  trap  or  snare,  except  that 
firearms  may  be  used  in  certain  Units 
with  estabhshed  seasons  as  identified  in 
Unit-specific  regulations  found  in  this 
subpart; 

(iv)  Taking  otter  with  a  steel  trap 
having  a  jaw  spread  of  less  than  five  and 
seven-eighths  inches  during  any  closed 
mink  and  marten  season  in  the  same 
Unit; 

(v)  Using  a  net,  or  fish  trap  (except  a 
blackfish  or  fyke  trap); 

(vi)  Taking  beaver  in  the  Minto  Flats 
Management  Area  with  the  use  of  an 
aircraft  for  ground  transportation,  or  by 
landing  within  one  mile  of  a  beaver  trap 
or  set  used  by  the  transported  person; 

(vii)  Taking  or  assisting  in  the  taking 
of  furbearers  by  firearm  before  3:00  a.m. 
on  the  day  following  the  day  on  which 
airborne  travel  occurred;  however,  this 
does  not  apply  to  a  trapper  using  a 
firearm  to  dispatch  fuit)earers  caught  in 
a  trap  or  snare; 

(c)  Possession  and  transportation  of 
wildlife.  (1)  Except  as  specified  in 

§ .25(c)(3)(h)  or  (c)(4).  or  as 

othenvise  provided,  no  person  may  take 
a  species  of  wildhfe  in  any  Unit,  or 
portion  of  a  Unit,  if  that  person's  total 
statewide  take  of  that  species  has 
already  been  obtained  under  Federal 
and  State  regulations  in  other  Units,  or 
portions  of  other  Units. 

(2)  An  animal  taken  under  Federal  or 
State  regulations  by  any  member  of  a 
community  with  an  established 
commimity  harvest  limit  for  that  species 
coimts  toward  the  commimity  harvest 
limit  for  that  species.  Except  for  wildhfe 

taken  pursuant  to  § .6(f)(3),  an 

animal  taken  by  an  individual  as  part  of 
a  community  harvest  limit  counts 
toward  that  individual's  harvest  limit 
for  that  species  taken  under  Federal  or 
State  regulations  for  areas  outside  of  the 
community  harvest  area. 

(3)  Individual  haivest  limits,  (i) 

Harvest  hmits  authorized  by  § .25 

and  bag  limits  established  in  State 
regulations  may  not  be  accumulated. 

(ii)  Wildlife  taken  by  a  designated 
hunter  for  another  i}erson  pursuant  to 

§ .6(f)(2).  counts  toward  the 

individual  harvest  limit  of  the  person 
for  whom  the  wildhfe  is  taken. 

(4)  The  harvest  limit  specified  for  a 
trapping  season  for  a  species  and  the 
harvest  limit  set  for  a  hunting  season  for 
the  same  species  are  separate  and 
distinct.  This  means  that  a  person  who 
has  taken  a  harvest  limit  for  a  particular 
species  under  a  trapping  season  may 
take  additional  animals  under  the 


harvest  limit  specified  for  a  hunting 
season  or  vice  versa. 

(5)  A  brown/grizzly  bear  taken  in  a 
Unit  or  portion  of  a  Unit  having  a 
harvest  hmit  of  one  brown/grizzly  bear 
per  year  counts  against  a  one  brown/ 
grizzly  bear  every  four  regulatory  years 
harvest  limit  in  other  Units;  an 
individual  may  not  take  more  than  one 
brown/grizzly  bear  in  a  regulatory  year. 

(6)  A  narvest  limit  apphes  to  the 
number  of  animals  that  can  be  taken 
during  a  regulatory  year;  however, 
harvest  hmits  for  grouse,  ptarmigan,  and 
caribou  (in  some  Units)  are  regulated  by 
the  number  that  may  be  taken  per  day. 
Harvest  limits  of  grouse  and  ptarmigan 
are  also  regulated  by  the  number  that 
can  be  held  in  possession. 

(7)  Unless  otherwise  provided,  any 
person  who  gives  or  receives  vsaldlife 
shall  furnish,  upon  a  request  made  by  a 
Federal  or  State  agent,  a  signed 
statement  describing  the  following: 
names  and  addresses  of  persons  who 
gave  and  received  wildhfe,  the  time  and 
place  that  the  wildhfe  was  taken,  and 
identification  of  species  transferred. 
Where  a  qualified  subsistence  user  has 
designated  another  qualified  subsistence 
user  to  take  wildlife  on  his  or  her  behalf 

in  accordance  with  § .6,  the 

permit  shall  be  furnished  in  place  of  a 
signed  statement. 

(8)  A  rural  Alaska  resident  who  has 
been  designated  to  take  wildhfe  on 
behalf  of  another  rural  Alaska  resident 

in  accordance  with  § .6,  shall 

promptly  dehver  the  wildhfe  to  that 
rural  Alaska  resident. 

(9)  No  person  may  possess,  transport, 
give,  receive  or  barter  wildhfe  that  was 
taken  in  violation  of  Federal  or  State 
statutes  or  a  regulation  promulgated 
thereunder. 

(10)  Evidence  of  sex  and  identity,  (i) 
If  subsistence  take  of  Dall  sheep  is 
restricted  to  a  ram,  no  p>erson  may 
possess  or  transport  a  harvested  sheep 
unless  both  horns  accompany  the 
animal. 

(ii)  If  the  subsistence  taking  of  an 
ungulate,  except  sheep,  is  restricted  to 
one  sex  in  the  local  area,  no  person  may 
possess  or  transport  the  carcass  of  an 
animal  taken  in  that  area  unless 
sufficient  portions  of  the  external  sex 
organs  remain  attached  to  indicate 
conclusively  the  sex  of  the  animal; 

however,  § .25(c)(10)(ii)  does  not 

apply  to  the  carcass  of  an  imgulate  that 
has  been  butchered  and  placed  in 
storage  or  otherwise  prepared  for 
consumption  upon  arrival  at  the 
location  where  it  is  to  be  consumed. 

(iii)  If  a  moose  harvest  limit  includes 
an  antler  size  or  configuration 
restriction,  no  person  may  possess  or 
transport  the  moose  carcass  or  its  parts 


unless  both  antlers  accompany  the 
carcass  or  its  parts.  A  person  possessing 
a  set  of  antlers  with  less  than  the 
required  number  of  brow  tines  on  one 
antler  shall  leave  the  antlers  naturally 
attached  to  the  unbroken,  uncut  skull 

plate;  however.  § .25(c)(10){iii) 

does  not  apply  to  a  moose  carcass  or  its 
parts  that  have  been  butchered  and 
placed  in  storage  or  otherwise  prepared 
for  consumption  after  arrival  at  the 
place  where  it  is  to  be  stored  or 
consumed. 

(d)  A  person  who  takes  an  animal  that 
has  been  marked  or  tagged  for  scientific 
studies  must,  within  a  reasonable  time. 
notify  the  ADF&G  or  the  agency 
identified  on  the  collar  or  marker,  wfaoi 
and  where  the  animal  was  taken.  Any 
ear  tag,  collar,  radio,  tattoo,  or  other 
identification  must  be  retained  with  the 
hide  until  it  is  sealed,  if  sealing  is 
required;  in  all  cases,  any  identificatimi 
equipment  must  be  returned  to  the 
ADF&G  or  to  an  agency  identified  on 
such  equipment. 

(e)  Sealing  of  bear  skins  and  skulls. 
(1)  Sealing  requirements  for  bear  shall 
apply  to  brown  bears  taken  in  all  Units, 
except  as  specified  in  this  paragraph  (e). 
and  black  bears  of  all  color  phases  taken 
m  Units  1-7.  11-16.  and  20. 

(2)  No  person  may  possess  or 
transport  from  Alaska,  the  untanned 
skin  or  skull  of  a  bear  unless  the  skin 
and  skull  have  been  sealed  by  an 
authorized  representative  of  ADFftG  in 
accordance  with  State  or  Federal 
regulations,  except  that  the  skin  and 
skull  of  a  brown  bear  taken  under  a 
registration  permit  in  the  Western 
Alaska  Brown  Bear  Management  Area, 
the  Northwest  Alaska  Brown  Bear 
Management  Area,  Unit  5,  or  Unit  9(B) 
need  not  be  sealed  unless  removed  from 
the  area. 

(3)  A  person  who  possesses  a  bear 
shall  keep  the  skin  and  skull  together 
until  a  representative  of  the  ADF4G  has 
removed  a  rudimentary  premolar  tooth 
from  the  skull  and  sealed  both  the  skull 
and  the  skin;  however,  this  provisicn 
shall  not  apply  to  brown  bears  taken 
vdthin  the  Western  Alaska  Brown  Bear 
Management  Area,  the  Northwest 
Alaska  Brown  Bear  Management  Area, 
Unit  5,  or  Unit  9(B)  which  are  not 
removed  from  the  Management  Area  «• 
Unit. 

(i)  In  areas  where  sealing  is  required 
by  Federal  regulations,  no  person  may 
possess  or  transport  the  hide  of  a  bear 
which  does  not  have  the  penis  sheath  or 
vaginal  orifice  naturally  attached  to 
indicate  conclusively  the  sex  of  the 
bear. 

(ii)  If  the  skin  or  skull  of  a  bear  taken 
in  the  Western  Alaska  Brown  Bear 
Management  Area  is  removed  from  the 
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area,  it  must  first  be  sealed  by  an 
ADFiG  representative  in  Bethel. 
Dillingham,  or  McGrath;  at  the  time  of 
seahng.  the  ADF4G  representative  shall 
remove  and  reUin  the  skin  of  the  skull 
and  front  claws  of  the  bear. 

(iii)  If  the  skin  or  skull  of  a  bear  taken 
in  the  Northwestern  Alaska  Brown  Bear 
Management  Area  is  removed  from  the 
area,  it  must  be  first  be  sealed  by  an 
ADF&G  representative  in  Barrow, 
Fairbanks,  Galena,  or  Kotzebue;  at  the 
time  of  sealing,  the  ADF&G 
representative  shall  remove  and  retain 
the  skin  of  the  skull  and  front  claws  of 
the  bear. 

(iv)  If  the  skin  or  skull  of  a  bear  taken 
in  Unit  5  is  removed  from  the  area,  it 
must  first  be  sealed  by  an  ADF&G 
representative  in  Yakutat;  at  the  time  of 
seaUng,  the  ADF&G  representative  shall 
remove  and  retain  the  skin  of  the  skull 
and  front  claws  of  the  bear. 

(v)  If  the  skin  or  skull  of  a  bear  taken 
in  Unit  9(B)  is  removed  from  the  area, 
it  must  first  be  sealed  by  an  ADF&G 
representative  in  Fort  Alsworth  or  King 
Sahnon;  at  the  time  of  sealing,  the 
ADF&G  representative  shall  remove  and 
retain  the  skin  of  the  skidl  and  front 
claws  of  the  bear. 

(4)  No  person  may  falsify  any 
information  required  on  the  sealing 
certificate  or  temporary  seaUng  form 
provided  by  the  ADF&G  in  accordance 
with  State  regulations. 

(f)  Sealing  of  beaver,  lynx,  marten, 
otter,  wolf,  and  wolverine.  No  person 
may  possess  or  transport  from  Alaska 
the  untarmed  skin  of  a  marten  taken  in 
Units  1-5.  7, 13(E).  and  14-16  or  the 
untanned  skin  of  a  beaver,  lynx,  otter, 
wolf,  or  wolverine,  whether  taken  inside 
or  outside  the  state,  unless  the  skin  has 
been  sealed  by  an  authorized 
representative  of  ADF&G  in  accordance 
with  State  regulations. 

(g)  A  person  who  takes  a  species 

Usted  in  § .25(f)  but  who  is  unable 

to  present  the  skin  Ln  person,  must 
complete  and  sign  a  temporary  sealing 
form  and  ensure  that  the  completed 
temporary  sealing  form  and  skin  are 
presented  to  an  authorized 
representative  of  ADF&G  for  sealing 
consistent  with  requirements  listed  in 

§ .25(f). 


(h)  Utilization  of  wildlife.  (1)  No 
person  may  use  wildlife  as  food  for  a 
dog  or  furbearer.  or  as  bait,  except  for 
the  following: 

(i)  The  hide,  skin,  viscera,  head,  or 
bones  of  wildlife; 

(ii)  The  skinned  carcass  of  a  furbearer; 
-  (iii)  Squirrels,  hares  (rabbits),  grouse 
and  ptarmigan;  however,  the  breast  meat 
of  grouse  and  ptarmigan  may  not  be 
used  as  animal  food  or  bait; 

(iv)  Unclassified  wildUfe. 


(2)  A  person  taking  wildUfe  for 
subsistence  shall  salvage  the  following 
parts  for  human  use: 

(i)  The  hide  of  a  wolf,  wolverine, 
coyote,  fox,  lynx,  marten,  mink,  weasel 
or  otter; 

(ii)  The  hide  and  edible  meat  of  a 
brown  bear,  except  that  the  hide  of 
brown  bears  taken  in  the  Western  and 
Northwestern  Alaska  Brown  Bear 
Management  Areas  and  Units  5  and  9(B) 
need  not  be  salvaged; 

(iii)  The  hide  and  edible  meat  of  a 

black  bear: 

(iv)  The  hide  or  meat  of  squurels, 
hares  (rabbits),  marmots,  beaver, 
muskrats,  or  unclassified  wildlife. 

(3)  Failure  to  salvage  edible  meat  of 
ungulates,  bear,  or  grouse  and  ptarmigan 
is  prohibited. 

(4)  Failure  to  salvage  the  edible  meat 
may  not  be  a  violation  if  such  failure  is 
caused  by  circumstances  beyond  the 
control  of  a  person,  including  theft  of 
the  harvested  wildUfe,  imanticipated 
weather  conditions,  or  unavoidable  loss 
to  another  animal. 

(i)  The  regulations  found  in 

§ .25  do  not  apply  to  the 

subsistence  taking  and  use  of  wildfife 
regulated  piu^uant  to  the  Fur  Seal  Act 
of  1966  (80  Stat.  927, 16  U.S.C.  1187), 
the  Endangered  Species  Act  of  1973  (87 
Stat.  884, 16  U.S.C.  1531-1543),  the 
Marine  Mammal  Protection  Act  of  1972 
(86  Stat.  1027;  16  U.S.C.  1361-1407), 
and  the  Migratory  Bird  Treaty  Act  (40 
Stat.  755;  16  U.S.C.  703-711),  or  any 
amendments  to  these  Acts.  The  taking 
and  use  of  wildUfe,  covered  by  these 
Acts,  will  conform  to  the  specific 
provisions  contained  in  these  Acts,  as 
amended,  and  any  implementing 
regulations. 

(j)  Rural  residents,  non-rural 
residents,  and  nonresidents  not 
specifically  prohibited  by  Federal 
regulations  from  hunting  or  trapping  on 
public  lands  in  an  area,  may  hunt  or 
trap  on  public  lands  in  accordance  with 
the  appropriate  State  regulations. 

(k)  Unit  regulations.  Subsistence 
taking  of  imclassified  wildlife,  all 
squirrel  species,  and  marmots  is 
allowed  in  all  Units,  without  harvest 
limits,  for  the  period  of  July  1-June  30. 
Subsistence  taking  of  wildlife  outside 
established  Unit  seasons,  or  in  excess  of 
the  estabUshed  Unit  harvest  limits,  is 
prohibited  imless  otherwise  modified  by 
subsequent  regulation.  Taking  of 
wildUfe  under  State  regulations  on 
pubUc  lands  is  permitted,  except  as 
otherwise  restricted  at  § .25(k)(l) 


through  (26).  Additional  Unit-specific 
restrictions  or  allowances  for 
subsistence  taking  of  wildlife  are 

identified  at  § .25(k)(l)  through 

(26). 


(1)  Unit  1.  Unit  1  consists  of  all 
mainland  drainages  from  Dixon 
Entrance  to  Cape  Fairweather,  and  those 
islands  east  of  the  center  line  of 
Clarence  Strait  from  Dixon  Entrance  to 
Caamano  Point,  and  all  islands  in 
Stephens  Passage  and  Lynn  Canal  north 
of  Taku  Inlet: 

(i)  Unit  1(A)  consists  of  all  drainages 
south  of  the  latitude  of  Lemesurier  Point 
including  all  drainages  into  Behm 
Canal,  excluding  all  drainages  of  Ernest 
Soimd; 

(ii)  Unit  1(B)  consists  of  all  drainages 
between  the  latitude  of  Lemesurier 
Point  and  the  latitude  of  Cape  Fanshaw 
including  all  drainages  of  Ernest  Sound 
and  Farragut  Bay,  and  including  the 
islands  east  of  the  center  lines  of 
Frederick  Sound,  Dry  Strait  (between 
Sergief  and  Kadin  Islands),  Eastern 
Passage,  Blake  Channel  (excluding 
Blake  Island),  Ernest  Sound  and  Seward 
Passage; 

(iii)  Unit  1(C)  consists  of  that  portion 
of  Unit  1  draining  into  Stephens  Passage 
and  Lynn  Canal  north  of  Cape  Fanshaw 
and  south  of  the  latitude  of  Eldred  Rock 
including  Bemers  Bay,  Sullivan  Island, 
and  all  mainland  portions  north  of 
Chichagof  Island  and  south  of  the 
latitude  of  Eldred  Rock,  excluding 
drainages  into  Farragut  Bay; 

(iv)  Unit  1(D)  consists  of  that  portion 
of  Unit  1  north  of  the  latitude  of  Eldred 
Rock,  excluding  Sullivan  Island  and  the 
drainages  of  Bemers  Bay; 

(v)  In  the  following  areas,  the  taking 
of  wildlife  for  siibsistence  uses  is 
prohibited  or  restricted  on  public  lands: 

(A)  Public  lands  within  Glacier  Bay 
National  Park  are  closed  to  all  taking  of 
wildlife  for  subsistence  uses; 

(B)  Unit  1(A)— in  the  Hyder  area,  the 
Salmon  River  drainage  downstream 
from  the  Riverside  Mine,  excluding  the 
Thumb  Creek  drainage,  is  closed  to  the 
taking  of  bear; 

(C)  Unit  1(B)— the  Anan  Creek 
drainage  is  closed  to  the  taking  of  black 

(D)  Unit  1(C): 

(1)  The  area  within  one- fourth  mile  of 
Mendenhall  Lake,  the  U.S.  Forest 
Service  Mendenhall  Glacier  Visitor's 
Center,  and  the  Center's  parking  area,  is 
closed  to  hunting; 

(2)  The  area  of  Mt.  Bullard  bounded 
by  the  Mendenhall  Glacier,  Nugget 
Creek  from  its  mouth  to  its  confluence 
with  Goat  Creek,  and  a  line  from  the 
mouth  of  Goat  Creek  north  to  the 
Mendenhall  Glacier,  is  closed  to  the- 
taking  of  mountain  goat; 

(vi)  In  Unit  1(C),  Juneau  area,  the 
trapping  of  furbearers  for  subsistence 
uses  is  prohibited  on  the  following 
pubUc  lands: 
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(A)  A  strip  within  one-quarter  mile  of 
the  mainland  coast  between  the  end  of 
Thane  Road  and  the  end  of  Glacier 
Highway  at  Echo  Cove; 

(B)  That  area  of  the  Mendenhall 
Valley  bounded  on  the  south  by  the 
Glacier  Highway,  on  the  west  by  the 
Mendenhall  Loop  Road  and  Montana 
Creek  Road  and  Spur  Road  to 
Mendenhall  Lake,  on  the  north  by 
Mendenhall  Lake,  and  on  the  east  by  the 
Mendenhall  Loop  Road  and  Forest 
Service  Glacier  Spur  Road  to  the  Forest 
Service  Visitor  Center; 

(C)  That  area  within  the  U.S.  Forest 
Service  Mendenhall  Glacier  Recreation 
Area; 


(D)  A  strip  within  one-quarter  mile  of 
the  following  trails  as  designated  on 
U.S.  Geological  Survey  maps:  Herbert 
Glacier  Trail,  Windfall  Lake  Trail, 
Peterson  Lake  Trail,  Spaulding 
Meadows  Trail  (including  the  loop 
trail).  Nugget  Creek  Trail,  Outer  Point 
Trail,  Dan  Moller  Trail,  Perseverance 
Trail,  Granite  Creek  Trail,  Mt.  Roberts 
Trail  and  Nelson  Water  Supply  Trail, 
Sheep  Creek  Trail,  and  Point  Bishop 
Trail. 

(vii)  Unit-specific  regulations; 

(A)  Bait  may  be  used  to  hunt  black 
bear  in  Units  1(A),  1(B),  and  1(D) 
between  April  15  and  June  15; 


(B)  Boats  may  not  be  used  to  take 
4mgulates,  bear,  wolves,  or  wolverine, 
except  for  persons  certified  as  disabled. 

(C)  A  federally  quahfied  subsistence 
user  (recipient)  may  designate  another 
Federally-qualified  subsistence  user  to 
take  deer  on  his  or  her  behalf  unless  the 
recipient  is  a  member  of  a  community 
operating  under  a  community  harvest 
system.  The  designated  hunter  must 
obtain  a  designated  hunter  (lermit  and 
must  return  a  completed  harvest  report. 
The  designated  himter  may  hunt  for  any 
number  of  recipients  but  may  have  no 
more  than  two  harvest  limits  in  his/her 
possession  at  any  one  time. 


Harvest  limits 


Hunting: 
Stack  Bear 

2  bears,  no  more  than  one  may  be  a  t)lue  or  glacier  bear 

Brown  Bear: 

1  bear  every  four  regulatory  years  by  State  registratipn  permit  only 


Deer 

Unit  1(A)-4  antlered  deer 

Unit  1{B)-2  antlered  deer !"""!!"!!Z!!!ZZZ™™!!Z!™!!!!!!!!!!!! 

Unit  1(C)-4  deer  however,  anUerless  deer  may  be  taken  only  from  Sept  15-6ec.  31  „ 

Goat: 

Unit  1(A) — Revillagigedo  Island  only 

Unit  1  (B)— that  portion  north  of  the  Bradfield  Canal  and  the  North  Fork  of  the  BradfieW  River.  1  goaVby  State  regisfra- 
tion  permit  only;  that  portion  between  LeConte  Bay  and  the  North  Fork  of  BradfieW  River/Canal  will  require  a  Fed- 
eral registration  permit  for  the  taking  of  a  second  goat;  the  taking  of  kids  or  nannies  accompanied  by  kids  is  prohto- 
ited. 

Unit  1(A)  and  Unit  1(B) — Remainder— 2  goats  by  State  registration  permit  only  

Unit  1  (C)— that  portion  draining  into  Lynn  Canal  and  Stephens  Passage  between  Antler  River  and  Eagle  Glacier  and 
River — 1  goat  by  State  registration  permit  only. 

Unit  1(C>— that  portion  draining  into  Stephens  Passage  and  Taku  Inlet  between  Eagle  Glacier  and  River  and  Taku 
Glacier,  and  all  drainages  of  the  Chilkat  Range  south  of  the  Endkx>tt  River. 

Remainder  of  Unit  1(C)— 1  goat  by  State  registiation  permit  only  

Unit  1  (D)— that  portkin  lying  north  of  the  Katzehin  River  and  northeast  of  the  Haines  highv«iy— 1  goat  by  State  reg- 
istration permit  only. 

Unit  1(D)— that  portion  lying  betvireen  Taiya  Inlet  and  River  and  the  White  Pass  and  Yukon  Railroad  

Remainder  of  Unit  1(D)— 1  goat  by  State  registratwn  permit  only , 

Moose: 

Unit  1(A)— 1  antlered  bull 

Unit  1  (B)— south  and  east  of  LeConte  Bay  and  Glacier— 1  anttered  buB  with  spike-fork  or  50-indi  antlers  or  3  or  more 
brow  tines  on  either  antier,  by  Federal  registi-ation  permit  only.  Putjiic  lands  within  the  Stikine  River  drainage  are 
ck>sed  to  the  taking  of  moose,  except  in  accordarx;e  with  these  regulations  by  qualified  rural  residents  during  sea- 
sor^  identified  atx>ve. 

Remainder  of  Unit  1  (B) 

Unit  1(Cy— excluding  drainages  of  Bemers  Bay— 1  antlered  bull  t>y  State  registration  permit  only  .!!™!Z™Z™!!™!!!!!!! 

Unit  1(D) ._ 


Open  season 


Coyote: 

2  coyotes 

Fox,  Red  (including  Cross,  Black,  and  Silver  Phases): 

2  foxes  , 

Hare  (Snowshoe  and  Tundra): 

5  hares  per  day  

Lynx: 

2  lynx  

WoM: 

5  wolves 

Wolverine: 

1  wolverine 

Grouse  (Spruce,  Blue,  Ruffed,  and  Sharp-tailed): 

5  per  day,  10  in  possessk)n  

Ptarmigan  (Rock,  Wiltow,  and  White-tailed): 

20  per  day.  40  in  possession  

Trapping: 

Beaver 

Unit  1(A).  (B),  and  (C)— No  limit  


SepL  1-N)une3a 

Sept  15-Dec.31. 
Mar.  15-May31. 

Aug.  1-Oec.  31. 
Aug.  1-Oec  31. 
Aug.  1-Oec.  31. 

No  open  season. 
Aug.  1-Oec.  31. 


Aug.  1-Ooc.  31. 

Oct  1-Nov.  aa 


No  open 


Aug.  1-Nov.  aa 
Sept  1&-^4ov.  30. 


No  open i 
Aug.  1-Oec.  31. 

Sept  15-Oct  15. 
Sept  15-Oct  15. 


No  open i 

Sept  15-Oct  15. 

No  open  season. 

Sept  1-Apr.  aa 

Nov.  1-fetx  15. 

Sept  1-Apr.  30. 

Dec.  1-Fab.  15. 

Aug.  1-Apr.  30. 

Nov.  10-Feb.  15. 

Aug.  1-May  15. 

Aug.  1-May  15. 

Dec.  1-May  15. 
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Harvest  limits 


Open  season 


Coyote: 

Nolirrwt 1 

Fox.  Red  (inckjding  Cross,  Black,  and  Silver  Phases): 

No  limit 

Lynx: 

No  limit ~ 

Marten: 

No  limit 

Mink  and  Weasel: 

No  limit 

Muskrat: 

No  limit 

Otter 

No  limit •• 

Wolf: 

No  limit 

Wolverine: 

No  limit 


Dec.  1-Feb.  15. 
Dec.  1-Feb.  15. 
Dec.  1-Feb.  15. 
Dec.  1-Feb.  15. 
Dec.  1-Feb.  15. 
Dec.  1-Feb.  15. 
Dec.  1-Feb.  15. 
Nov.  10-Apr.  30. 
Nov.  10-Apr.  30. 


(2)  Unit  2.  Unit  2  consists  of  Prince  of 
Wales  Island  and  all  islands  west  of  the 
center  lines  of  Clarence  Strait  and 
Kashevarof  Passage,  south  and  east  of 
the  center  lines  of  Siunner  Strait,  and 
east  of  the  longitude  of  the  westernmost 
point  on  Warren  Island. 

(i)  Unit-specific  regulations; 

(A)  Bait  may  be  used  to  hunt  black 
bear  between  April  15  and  June  15; 


(B)  Boats  may  not  be  used  to  take 
ungulates,  bear,  wolves,  or  wolverine, 
except  for  persons  certified  as  disabled. 

(Cf  A  Federally-qualified  subsistence 
user  (recipient)  may  designate  another 
Federally-qualified  subsistence  user  to 
take  deer  on  his  or  her  behalf  unless  the 
recipient  is  a  member  of  a  community 
operating  under  a  community  harvest 
system.  The  designated  hunter  must 

Harvest  limits 


obtain  a  designated  hunter  permit  and 
must  return  a  completed  harvest  report. 
The  designated  hunter  may  hunt  for  any 
number  of  recipients  but  may  have  no 
more  than  two  harvest  limits  in  his/her 
possession  at  any  one  time, 
(ii)  (Reserved). 


Hunting: 

Black  Bear 

2  bears,  no  more  ttian  one  may  be  a  blue  or  glacier  bear 

4  deer;  however,  no  more  than  one  may  be  an  antlertess  deer.  Antleriess  deer  may  be  taken  only  during  the  period 
Oct.  15-Oec.31. 

Coyote: 

2  coyotes  

Fox,  Red  (including  Cross,  Black,  and  Silver  Phases): 

2  foxes  ■ 

Hare  (Snowshoe  arxl  Tundra): 

5  hares  per  day  

Lynx: 

2  lynx  

Wolf: 

5  wolves ■. 

Wolverine: 

1  wolverir>e 

Grouse  (Spruce,  Blue.  Ruffed,  and  Sharp-tailed): 

5  per  day,  10  in  possession  - 

Ptarmigan  (Rock,  Willow,  and  White-tailed): 

20  per  day.  40  in  possession  - 

Trapping: 
Beaver 

No  limit _ 

Coyote: 

No  limit - • 

Fox,  Red  (including  Cross,  Black,  and  Silver  Phases): 

No  limit 

Lyrw: 

No  limit 

Marten: 

No  limit • 

Mink  and  Weasel: 

No  limit • 

Muskrat: 

No  limit 

Otter 

No  limit • 


Open  season 


Sept  1-June  30. 
Aug.  1-Oec.  31. 

Sept  1-Apr.  30. 
Hm.  1-Feb.  15. 
Sept  1-Apr.  30. 
Dec.  1-Feb.  15. 
Aug.  1-Apr.  30. 
Nov.  10-Feb.  15. 
Aug.  1-May  15. 
Aug.  1-May  15. 

Dec.  1-May  15. 
Dec.  1-Feb.  15. 
Dec.  1-Feb.  15. 
Dec.  1-Feb.  15. 
Dec.  1-Feb.  15. 
Dec.  1-Feb.  15. 
Dec.  1-Feb.  15. 
Dec.  1-Feb.  15. 
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Harvest  limits 


Wolf: 

NoHmit 
Wolverine: 

NoKmit 


Open  season 


Nov.  IQ-Apr.  30. 
Nov.  10-Apr.  30. 


(3)  Unit  3.  (i)  Unit  3  consists  of  all 
islands  west  of  Unit  1(B).  north  of  Unit 
2.  south  of  the  center  line  of  Frederick 
Sound,  and  east  of  the  center  line  of 
Chatham  Strait  including  Coronation. 
Kuiu,  Kupreanof,  Mitkof,  Zarembo, 
Kashevarof,  Woronko&ki.  Etolin, 
Wrangell.  and  Deer  Islands; 

(ii)  In  the  following  areas,  the  taking 
of  wildlife  for  subsistence  uses  is 
prohibited  or  restricted  on  public  lands: 

(A)  In  the  Petersburg  vicinity,  a  strip 
one-fourth  mile  wide  on  each  side  of  the 
Mitkof  Highway  from  Milepost  0  to 
Crystal  Lake  campground  is  closed  to 


the  taking  of  imgulates,  bear,  wolves 
and  wolverine; 

(B)  The  Petersburg  Creek  drainage  on 
Kupreanof  Island  is  closed  to  the  taking 
of  black  bears; 

(C)  Blind  Slough  draining  into 
Wrangell  Narrows  and  a  strip  one-foiuth 
mile  wide  on  each  side  of  Blind  Slough, 
from  the  hunting  closure  markers  at  the 
southernmost  portion  of  Blind  Island  to 
the  hunting  closure  markers  one  mile 
south  of  the  BUnd  Slough  bridge,  are 
closed  to  all  hunting. 

(iii)  Unit-specific  regiilations; 
(A)  Bait  may  be  used  to  hunt  black 
bear  between  April  15  and  June  IS; 


(B)  Boats  may  ncrt  be  used  to  take 
ungulates,  bear,  wolves,  or  wolverine, 
except  for  persons  certified  as  disabled. 

(C)  A  Federally-quahfied  subsistence 
user  (recipient)  may  designate  another 
Federally-qualified  subsistence  user  to 
take  deer  on  his  or  her  behalf  unless  the 
recipient  is  a  member  of  a  community 
operating  imder  a  commimity  harvest 
system.  The  designated  hunter  must 
obtain  a  designated  hunter  permit  and 
must  return  a  completed  harvest  report. 
The  designated  hunter  may  hunt  for  any 
number  of  recipients  but  may  have  no 
more  than  two  harvest  limits  in  his/her 
possession  at  any  one  time. 


Harvest  limits 


Hunting: 
Black  Bear 

2  bears,  no  rrxxe  Vhan  one  may  be  a  blue  or  glacier  bear 


Deer 


Unit  3— Mitkof  Island,  Woewodski  Island,  Buttenwrth  Islands,  and  that  portion  of  Kupreanof  Island  v^hich  includes 
Lindenburg  Peninsula  east  of  the  Portage  Bay/Duncan  Canal  Portage— 1  anttered  deer  by  State  registratkvi  permit 
only, -^however,  the  city  limits  of  Peterstxjrg  and  Kupreanof  are  ck>sed  to  hunting. 

Remainder  of  Unit  3—2  anttered  deer _ „ „ „ 

Moose: 

Unit  3— Mitkof  and  Wrangell  Islands— 1  antlered  bull  with  spike-fork  or  50-inch  anUers  or  3  or  more  brow  tines  on  ei- 
ther antler  by  State  registratkxi  permit  only. 

Remainder  of  Unit  3  „ „ „ 

Coyote:  " 

2  coyotes  

Fox,  Red  (indudmg  Cross,  Black,  and  Silver  Phases):  " "" 

2  foxes _. _ 

Hare  (Srwwshoe  and  Tundra):  ~       "' " 

Shares  per  day  _ „ _ _ _ 

Lyr«:  " 

2  lynx  „ „ ^ 

Wolf: " 

5  wolves _ _ 

Wolverine:  " " 

1  wolverine 

Grouse  (Spruce,  Blue,  Ruffed,  and  Sharp-tailed): 

5  per  day,  10  in  possession  

Ptarmigan  (Rock,  Wiltow,  and  White-tailed):  "  

20  per  day,  40  in  possession „ „ 

Trapping  

Beaver 

Unit  3— Mitkof  Island  No  Hrrtt „ „ „  __ 

Unit  3— except  Mitkof  Island  No  Bmit  ._ _ _ _ " 

Coyote:  ^  '  

No  limit _ [ _ 

Fox,  Red  findudlng  Cross,  Black,  and  Silver  Phases):  

No  limit 
Lynx:  

No  limit _ _ 

Marten: 

NoKmit _ „ 

Mink  arKl  Weasel:  

NoHmit 

Muskrat:  "'"         [  

Otter  " 

No  Bmit _ „  .    . 


Open  season 


Sept  1-June30. 
Oct  15-Oct3i. 

Aug.  ^-Hm.  30. 
Oct  1-Oct  15. 
No  open  season. 
Sept  1-Apr.  30. 
Nov.  1-Feb.  15. 
Sept  1-Apr.  30. 
Dec.  1-Feb.  15. 
Aug.  1-Apr.  30. 
Nov.  10-Feb.  15. 
Aug.  1-May  15. 
Aug.  1-May  15. 

Dec.  1-Apr.  15. 
Dec  1-«tey  15. 

Dec  1-Feb.  15. 

Dec  1-F6b.  15. 

Dec.  1-Feb.  15. 

Dec  1-Feb.  15. 

Dec  1-Feb.  15. 

Dae  1-Fab.  15. 

Dae  1-Fib.  15. 


Harvest  limits 

Open  season 

Wo«: 

Nov.  lO-Apr.  30. 

No  Hmit — 

Wotverine: 

No  Hmit 

„ „ A ~ 

Nov.  10-Apr.  30. 
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(4)  Unit  4.  (i)  Unit  4  consists  of  all 
islands  south  and  wrest  of  Unit  1(C)  and 
north  of  Unit  3  including  Admiralty. 
Baranof.  Chichagof.  Yakobi.  Inian, 
Lemesurier.  and  Pleasant  Islands; 

(ii)  In  the  following  areas,  the  taking 
of  wildlife  for  subsistence  uses  is 
prohibited  or  restricted  on  public  lands: 

(A)  The  Seymour  Canal  Closed  Area 
(Admiralty  Island)  including  all 
drainages  into  northwestern  Seymoiu- 
Canal  between  Staunch  Point  and  the 
southernmost  tip  of  the  uimamed 
peninsula  separating  Swan  Cove  and 
King  Salmon  Bay  including  Swan  and 
Windfall  Islands,  is  closed  to  the  taking 

of  bears; 

(B)  The  Salt  Lake  Bay  Closed  Area 
(Admiralty  Island)  including  all  lands 
within  one-fourth  mile  of  Salt  Lake 


above  Klutchman  Rock  at  the  head  of 
Mitchell  Bay.  is  closed  to  the  taking  of 
Haats* 

(C)'Port  Althorp  (Chichagof  Island), 
that  area  within  the  Port  Althorp 
watershed  south  of  a  line  from  Point 
Lucan  to  Salt  Chuck  Point  (Trap  Rock), 
is  closed  to  the  taking  of  brown  bears; 

(D)  Northeast  Chichagof  Controlled 
Use  Area  (NECCUA)  consisting  of  all 
portions  of  Unit  4  on  Chichagof  Island 
north  of  Tenakee  Inlet  and  east  of  the 
drainage  divide  from  the  northwest 
point  of  Gull  Cove  to  Port  Frederick 
Portage,  including  all  drainages  into 
Port  Frederick  and  Mud  Bay,  is  closed 
to  the  use  of  any  motorized  land  vehicle 
for  brown  bear  himting.  or  for  the  taking 
of  marten,  mink,  or  weasel. 

(iii)  Unit-specific  regulations; 


(A)  Boats  may  not  be  used  to  take 
bear,  wolves,  or  wolverine,  except  for 
persons  certified  as  disabled. 

(B)  A  Federally-qualified  subsistence 
user  (recipient)  may  designate  another 
Federally-qualified  subsistence  user  to 
take  deer  on  his  or  her  behalf  unless  the 
recipient  is  a  member  of  a  commimity 
operating  under  a  community  harvest 
system.  The  designated  hunter  must 
obtain  a  designated  hunter  permit  and 
must  return  a  completed  harvest  report. 
The  designated  himter  may  hvmt  for  any 
niunber  of  recipients  but  may  have  no 
more  than  two  harvest  limits  in  his/her 
possession  at  any  one  time. 

(C)  Chichagof  Island  is  closed  to  the 
use  of  any  motorized  land  vehicle  for 
the  taking  of  marten,  mink,  and  weasel. 


Harvest  limits 


Hunting: 

^Tnf^hichagof  Island  south  and  west  of  a  line  that  follows  the  crest  of  the  «land Jrom  Rod<  Point  (58- N.t^. 
136^  vJXg.).  to  Rodgers  Point  {57-  35'  N.  lat.  135'  33'  W.  long.)  induing  Yakob.  and  omer  a^ac^  »- 
1^  Baranoflste^  soufrTand  west  of  a  fine  which  follows  the  crest  of  the  island  from  Nismeni  Poiint  {57°  34  N. 
^■3?^25  wn^.rrth?1ntrance  of  Gut  Bay  (56«  44'  N.  lat.  134°  38'  W.  long.)  '-^"^"Sf^  *«';^9!^^ 
Qui  Bay  and  incl!^  Kruzof  and  other  adjacent  islands-l  t)ear  every  four  regulatory  years  by  State  registralKXi 

U.SrSl^t'Wion  in  the  Northeast  Chichagof  Controlled  Use  Area-1  bear  every  four  regulatory  years  by  State  reg- 

istration  permit  only.  „  .  ^  ^  :.  __k. 

Remainder  of  Unit  4—1  bear  every  four  regulatory  years  by  State  registration  permrt  only  - 


Open  season 


6  deer  however,  antlertess  deer  may  be  taken  only  from  Sept  15-Oaa  31 

Goat 

1  goat  by  State  registration  permrt  only  

Coyote: 

2  coyotes  — ' 

Fox,  Red  (including  Cross,  Black,  and  Silver  Phases): 

2  foxes  

Hare  (Snowshoe  and  Tundra): 

5  hares  per  day  

Lyrw: 

2  lynx  „ ~ 

Wolf: 

5  wolves 

Wolverine: 

1  wolverine - 

Grouse  (Spruce,  Blue,  Ruffed,  and  Sharp-tailed): 

5  per  day.  10  in  possession  

Ptarmigan  (Rock,  Wiitow.  and  White-tailed): 

20  per  day,  40  in  possession  • 

Trapping: 

Unit  4 — ttiat  portion  east  of  Chatham  Strait— No  limil 

Remainder  of  Unit  4 
Coyote: 

No  limit — 

Fox,  Red  (including  Cross,  Black,  and  Silver  Phases): 

No  limit 

Lynx: 

NoHinil - " 


Sept.  15-Oec.31. 
Mar.  15-May  31. 


Mar.  15-May  20. 

Sept.  15-Oec.31. 
Mar.  15-May  20. 

Aug.  1-Jan.  31. 

Aug.  1-Oec.  31. 

SepL  1-Apr.  30. 

Nov.  1-Feb.  15. 

Sept  1-Apr.  30. 

Dec.  1-Feb.  15. 

Aug.  I-Apr.  30. 

Nov.  10-Feb.  15. 

Aug.  1-May  15. 

Aug.  1-May  15. 

Dec.  1-May  15. 
No  open  season. 

Dec.  1-Feb.  15. 

Dec.  I-Fetx  15. 

Dec.  1-Feb.  15. 


Harvest  limits 


Marten: 

Unit  4— Chichagof  Island— No  Kmit 

Remainder  of  Unit  4 — No  limit 

Mink  and  Weasel: 

Unit  4— Chichagof  Island— No  limit 

Remairvler  of  Unit  4 — No  limit 

Muskrat 

No  limft 

Otter 

No  limit 

Wolf: 

No  limit _ 

Wotverine: 

No  limit 


(5)  Unit  5.  (i)  Unit  5  consists  of  all 
Gulf  of  Alaska  drainages  and  islands 
between  Cape  Fairweather  and  the 
center  line  of  Icy  Bay,  including  the 
Guyot  Hills; 

(A)  Unit  5(A)  consists  of  all  drainages 
east  of  Yakutat  Bay,  Disenchantment 
Bay,  and  the  eastern  edge  of  Hubbard 
Glacier,  and  includes  the  islands  of 
Yakutat  and  Disenchantment  Bays; 

(B)  Unit  5(B)  consists  of  the  remainder 
of  Unit  5; 

(ii)  Public  lands  within  Glacier  Bay 
National  Park  are  closed  to  all  taking  of 
wildlife  for  subsistence  uses. 

(iii)  Unit-specific  regulations; 

(A)  Bait  may  be  used  to  hunt  black 
bear  between  April  15  and  June  15; 


Open  season 


Dec.  1-Oec.  31. 
Dec.  1-Feb.  15. 

Dec.  1-Oec.  31. 
Dec.  1-Feb.  15. 

Dec.  1-Feb.  15. 

Dec.  1-Feb.  15. 

Nov.  10-Apr.  30. 

Nov.  10-Apr.  30. 


(B)  Boats  may  not  be  used  to  take 
imgulates,  bear,  wolves,  or  wolverine, 
except  for  persons  certified  as  disabled. 

(C)  Unit  5  is  open  to  brown  bear 
himting  by  Federal  registration  permit 
in  Ueu  of  a  State  metal  locking  tag;  no 
State  metal  locking  tag  is  required  for 
taking  a  brown  bear  in  Unit  5.  provided 
that  the  hunter  has  obtained  a  Federal 
registration  permit  prior  to  hunting. 

(D)  The  taking  by  residents  of  Unit 
5(A)  of  up  to  10  moose  per  regulatory 
year  in  Unit  5(A),  except  Nunatak 
Bench,  is  allowed  for  ceremonial 
potlatches  and  other  ceremonial  uses, 
imder  the  terms  of  a  Federal  registration 
permit.  Moose  may  be  taken  from 
August  1  through  December  31.  Permits 


will  be  issued  to  individuals  only  at  the 
request  of  a  local  organization.  This  10 
moose  limit  is  not  cumulative  with  any 
potlatch  moose  permitted  by  the  State. 
(E)  A  Federally-qualified  subsistence 
user  (recipient)  may  designate  another 
Federally-qualified  subsistence  user  to 
take  deer  or  moose  on  his  or  her  behalf 
unless  the  recipient  is  a  member  of  a 
community  operating  under  a 
community  harvest  system.  The 
designated  hunter  must  obtain  a 
designated  hunter  permit  and  must 
return  a  completed  harvest  report.  The 
designated  hunter  may  hunt  for  any 
number  of  recipients  but  may  have  no 
more  than  two  harvest  limits  in  his/her 
possession  at  any  one  time. 


Harvest  limrts 


Hunting: 

Black  Bear 

2  bears,  no  more  than  one  may  be  a  t)lue  or  glacier  Wear 

Brown  Bear:  

1  bear  t)y  Federal  registratk)n  permit  only  .' 

Deer  " 

Unit  5(A>— 1  buck  

Unit  5(B) „.zzzi!z;;z;z ■ 

Goat  " 

1  goat  by  State  registratkxi  permit  only  

Moose:  

Unit  5(A),  except  Nunatak  Bench— 1  antlered  bun  by  State  registration  permit  only.  The  season  will  be  ctosed  when 
60  antlered  bulls  have  been  taken  from  the  Unit  The  season  will  be  ctosed  in  that  portion  west  of  the  Dangerous 
River  when  30  antlered  bulls  have  been  taken  in  that  area.  From  Oct  1 5-Oct.  21 ,  puWk:  lands  will  be  ctosed  to  tak- 
ing of  moose,  except  by  rural  Alaska  residents  of  Unit  5(A). 
Unit  5{B>— 1  antlered  bull  by  State  registratton  permit  only.  The  season  wUI  be  ctosed  when  25  antlere^  bulls  have 
been  taken  from  the  entirety  of  Unit  5(B). 
Coyote: 

2  coyotes 

Fox,  Red  (including  Cross,  Black  and  Si^er  Ptiases): " 

2  foxes  


Open  season 


Hare  (Snowshoe  and  Tundra): 

5  hares  per  day  

Lynx: 

2  lynx  

Wolf: 

5  wolves 

Wolverine: 

1  wolverine 

Grouse  (Spruce,  Blue,  Ruffed,  and  Sharp-tailed): 

5  per  day,  10  in  possesston  

Ptamiigan  (Rock,  Willow,  and  White-tailed): 

20  per  day,  40  in  possession  

Trapping: 


Sept  1-June  30. 

Sept  1-May  31. 

Nov.  1-Nov.  30. 
No  open  season. 

Aug.  1-Oec.  31. 

Oct  15-Nov.  15. 

Sept  1-Oec.  15. 

Sept  1-Apr.  30. 
Nov.  1-Feb.  15. 
Sept  1-Apr.  30. 
Dec.  1-feb.  15u 
Aug.  1-Apr.  30. 
Nov.  10-Feb.  15. 
Aug.  1-May  15. 
Aug.  1-May  15. 
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Harvest  limits 


Beaver 

No  limrt 

Coyote: 

No  limit 

Fox,  Red  (inckiding  Cross.  Black  and  Silver  Ptiases) 

No  limit 

Lynx: 

No  limit  ..„ 

Marten: 

No  limit 

Mink  and  Weasel: 

No  limit - 

Muskrat 

No  limit 

Otter. 

No  limit 

Wolf: 

No  limit ~ 

Wolverirw: 

NoKmit 


Open  season 


Nov.  10-May  15. 
Dec.  1-Feb.  15. 
Dec.  1-Feb.  15. 
Dec.  1-Feb.  15. 
Nov.  10-Feb.  15. 
Nov.  10-Feb.  15. 
Dec.  1-Feb.  15. 
Nov.  10-Feb.  15. 
Nov.  10-Apr.  30. 
Nov.  10-Apr.  30. 


(6)  Unit  6.  (i)  Unit  6  consists  of  all 
Gulf  of  Alaska  and  Prince  WilUam 
Sound  drainages  from  the  center  line  of 
ley  Bay  (excluding  the  Guyot  Hills)  to 
Cape  Fairfield  including  Kayak. 
Hinchinbrook.  Montague,  and  adjacent 
islands,  and  Middleton  Island,  but 
excluding  the  Copper  River  drainage 
upstream  firom  Miles  Glacier,  and 
excluding  the  Nellie  Juan  and  Kings 
River  drainages: 

(A)  Unit  6(A)  consists  of  Gulf  of 
Alaska  drainages  east  of  Palm  Point  near 
Katalla  including  Kanak.  Wingham.  and 
Kayak  Islands; 

(B)  Unit  6(B)  consists  of  Gulf  of 
Alaska  and  Copper  River  Basin 


drainages  west  of  Palm  Point  near 
Katalla.  east  of  the  west  bank  of  the 
Copper  River,  and  east  of  a  line  from 
Flag  Point  to  Cottonwood  Point; 

(C)  Unit  6(C)  consists  of  drainages 
west  of  the  west  bank  of  the  Copper 
River,  and  west  of  a  line  from  Flag  Point 
to  Cottonwood  Point,  and  drainages  east 
of  the  east  bank  of  Rude  River  and 
drainages  into  the  eastern  shore  of 
Nelson  Bay  and  Orca  Inlet; 

(D)  Unit  6(D)  consists  of  the 
remainder  of  Unit  6; 

(ii)  For  the  following  areas,  the  taking 
of  wildlife  for  subsistence  uses  is 
prohibited  or  restricted  on  pubUc  lands: 

(A)  The  Goat  Mountain  goat 
observation  area,  which  consists  of  that 


portion  of  Unit  6(B)  bounded  on  the 
north  by  Miles  Lake  and  Miles  Glacier, 
on  the  south  and  east  by  Pleasant  Valley 
River  and  Pleasant  Glacier,  and  on  the 
west  by  the  Copper  River,  is  closed  to 
the  taking  of  mountain  goat; 

(B)  The  Heney  Range  goat  observation 
area,  which  consists  of  that  portion  of 
Unit  6(C)  south  of  the  Copper  River 
Highway  and  west  of  the  Eyak  River,  is 
closed  to  the  taking  of  mountain  goat. 

(iii)  Unit-specific  regulations; 

(A)  Bait  may  be  used  to  hunt  black 
bear  between  April  15  and  June  15; 

(B)  Coyotes  may  be  taken  in  Units 
6(B)  and  6(C)  with  the  aid  of  artificial 
lights. 


Harvest  limits 


Hunting: 
Black  Bear. 

1  bear " 

4  deer,  however,  antlerless  deer  may  be  taken  only  from  Nov.  1-Oec.  31  

Goats: 

Unit  6(A).  (B>— 1  goat  by  State  registration  permit  only  

I  Init  f\iC^\ 

Unit  6  D  (slitare^  RG242."rG2'447rG2^  and  RG252  only)-1  goat  by  Federal  registratkxi  permit  only  ..... 

In  each  of  tt«  Unit  6(D)  subareas.  goat  seasons  will  be  ctosed  when  harvestlimits  «o^»«t  ^^^  ^,?^^2    i 

vest  quotas  are  as  foltows:  RG242-2  goats.  RG244-2  goats.  RG249-2  goats.  RG266-^  goats.  RG252-1 

OOflt. 

Unit  6(D)  (subareas  RG243  and  RG245)— The  taking  of  goats  is  prohibited  on  all  public  lands 

Coyote: 

Unit  6(A)  and  (D)— 2  coyotes -- " ' 

Unit  6(B)— No  limit •- •"•■•;:™" " """* 

Unit  6(C)— South  of  the  Copper  River  Highway  and  east  of  the  Heney  Range— No  limit 

Remainder  of  Unit  6(C)— No  limit 

Fox,  Red  (induding  Cross.  Black  and  Silver  Phases)  

Hare  (Snowshoe  arxl  Tundra) 

No  limit 

Lyrw 

Wolf. 

5  wolves •■• 

Wolverine: 

1  wolv6rirt6        • * ..,..,,,.•.•.•••.•••••••••••••••••••••"•••••••••••••"••■"""••••""••"*•"•""'*■•"""***""'**"""*"" 

Grouse  (Spruce.  Blue,  Ruffed,  and  Sharp-tailed): 

5  per  day,  10  in  possesskxi  


Open  season 


Sept.  1 -June  30. 

Aug.  1 -Dec.  31. 

Aug.  20-vlan.  31. 
No  open  season. 
Aug20->Jan.  31. 


No  open  season. 

Sept  1-Apr.  30. 
July  l^une  30. 
July  l^une  30. 
July  1-June  30. 
No  open  season. 

July  1-vJune  30. 
No  open  season. 

Aug.  10-Apr.  30. 

Sept.  1 -Mar.  31. 

Aug.  1-May  15. 


Harvest  limits 

Ptarmigan  (Rock,  Wiltow.  and  White-tailed): 

20  per  day,  40  in  possession  

Trapping: 

Beaver 

Trapping— 20  beaver  per  season 

Coyote:  

Unit  6(A),  (B)  and  (D)— No  limit  

Unit  6(C)— South  of  the  Copper  River  Highway  and  east  of  the  Heney  Rarige^o  limit 

Remainder  of  Unit  6(C)— No  limit 

Fox,  Red  (including  Cross,  Black  and  Silver  Phases): 

No  limit 

Marten: 

No  limit 

Mink  and  Weasel:  

No  limit 

Muskrat:  ' 

No  limit 

Otter:  " 

No  limit 

Wolf:  

No  lirpit 

Wolverine: 

No  limit 


Open  season 


Aug.  1-May  15. 

Dec.  1-Mar.  31. 

Nov.  10-Mar.  31. 
Nov.  10-Apr.  30. 
Nov.  10-Mar.  31. 

Nov.  10-Feb.  28. 

Nov.  10-^Jan.  31. 

Nov.  10-Jan.  31. 

Kkjv.  10-June  10. 

Nov.  10-Mar.  31 

Nov.  10-Mar.  31. 

Nov.  10-Feb.  28. 


(7)  Unit  7.  (ijllnit  7  consists  of  Gulf 
of  Alaska  drainages  between  Gore  Point 
and  Cape  Fairfield  including  the  Nellie 
Juan  and  Kings  River  drainages,  and 
including  the  Kenai  River  drainage 
upstream  from  the  Russian  River,  the 
drainages  into  the  south  side  of 
Tumagain  Arm  west  of  and  including 
the  Portage  Creek  drainage,  and  east  of 
150°  W.  long.,  and  all  Kenai  Peninsula 


drainages  east  of  150°  W.  long.,  from 
Tumagain  Arm  to  the  Kenai  River; 

(ii)  In  the  following  areas,  the  taking 
of  wildlife  for  subsistence  uses  is 
prohibited  or  restricted  on  pubUc  lands: 

(A)  Kenai  Fjords  National  Park  is 
closed  to  all  subsistence  uses; 

(B)  The  Portage  Glacier  Closed  Area  in 
Unit  7,  which  consists  of  Portage  Cieek 
drainages  between  the  Anchorage- 
Seward  Raifroad  and  Placer  Creek  in 
Bear  Valley.  Portage  Lake,  the  mouth  of 


Byron  Creek,  Glacier  Creek  and  Byron 
Glacier,  is  closed  to  hunting;  however, 
grouse,  ptarmigan,  hares,  and  squirrels 
may  be  hunted  with  shotguns  after 
September  1. 

(iii)  Unit-specific  regulations; 

(A)  Bait  may  be  used  to  himt  black 
bear  between  April  15  and  June  15; 
except  Resiurection  Creek  and  its 
tributaries. 

(B)  [Reserved]. 


Harvest  limits 


Hunting: 
Black  Bear; 

Unit  7—3  bears 

Coyote: 

No  limit ^ 

Fox.  Red  (including  Cross.  Black  and  Silver  Phases): 

2  foxes  

Hare  (Snowshoe  and  Tundra): 

No  limit 

Wolf:  

Unit  7— that  portion  within  the  Kenai  National  Wikllife  Refuge— 2  wolves 

Unit  7 — Remainder — 5  wolves  

Wolverine: 

1  wolverine 

Grouse  (Spruce.  Blue.  Ruffed,  and  Sharp-tailed): 

15  per  day,  30  In  possession  

Ptannigan  (Rock,  Willow,  and  White-tailed): 

20  per  day.  40  in  possession  

Trapping: 

Beaver: 

20  Beaver  per  season  

Coyote: 

No  limit 

Fox.  Red  (including  Cross.  Black  and  Silver  Phases): 

No  limit 

Marten: 

hk>  limit ;. 

Mink  and  Weasel: 

No  limit 

Muskrat: 

No  limit 


Open  season 


July  l^hjne  30. 

Sept.  1-Apr.  30. 

Nov.  1-Feb.  15. 

July  1-June  30. 

Aug.  10-Apr.  30. 
Aug.  10-Apr.  30 

Sept  1-Mar.  31. 

Aug.  10-f4ar.  31. 

Aug.  10-Mar.  31. 

Dea  1-Mar.  31. 
Nov.  10-Feb.  28. 
Nov.  10-Feb.  28. 
Nov.  10-Niaa31. 
Nov.  10-Jan.  31. 
Nov.  10-May  15. 
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Harvest  limits 


Otter 

No  limit 
Woif: 

hto  limit 
Wolvenne: 

No  Hmit 


Open  season 


Nov.  10-Feb.  28. 
Nov.  10-Feb.  28. 
Nov.  10-Feb.  28. 


(8)  Unit  8.  Unit  8  consists  of  all 
islands  southeast  of  the  centerhne  of 
Shelikof  Strait  including  Kodiak, 
Afognak,  Whale,  Raspberry,  Shuyak, 
Spruce,  Mannot,  Sitkalidak.  Amook, 
Uganik,  and  Chirikof  Islands,  the  Trinity 
Islands,  the  Semidi  Islands,  and  other 
adjacent  islands. 


(i)  A  fireann  may  be  used  to  take 
beaver  with  a  trapping  license  in  Unit 
8  from  Nov.  lO-Apr.  30. 

(ii)  A  Federally-quahfied  subsistence 
user  (recipient)  may  designate  another 
Federally-qualified  subsistence  user  to 
take  deer  on  his  or  her  behalf  unless  the 
recipient  is  a  member  of  a  community 


operating  under  a  community  harvest 
system.  The  designated  himter  must 
obtain  a  designated  hunter  permit  and 
must  return  a  completed  harvest  report. 
The  designated  hunter  may  hunt  for  any 
number  of  recipients  but  may  have  no 
more  than  two  harvest  limits  in  his/her 
possession  at  any  one  time. 


Harvest  limits 


Hunting: 

Unit  &-that  portion  of  Kodiak  Island  nortti  of  a  line  from  the  head  of  Settlers  Ck)ve  to  Crescent  Lake  (57"  52'  N  laU 
152°  58'  W  kxig )  and  east  of  a  line  from  the  outlet  of  Crescent  Lake  to  Mount  Ellison  Peak  and  from  Mount 
Ellison  Peak  to  Pokati  Point  at  Whale  Passage,  and  that  portkxi  of  Kodiak  Island  east  of  a  line  from  the  moutfi  of 
Sattery  Creek  to  the  mouth  at  Elbow  Creek,  and  adjacent  small  islands  in  Chiniak  Bay— l  deer;  however,  antlerless 
deer  may  be  taken  only  from  Oct.  25-Oct  31 .  .        ^    ^     ^    .  t         r.     .   «^ 

Unit  8-that  portion  of  Kodiak  Island  and  adjacent  islands  south  and  west  of  a  line  from  the  head  of  Terror  Bay  to  me 
head  of  the  south-western  most  arm  of  Ugak  Bay— 5  deer,  however,  antlerless  deer  may  be  taken  only  from  Oct. 

1— Dec  31 

Remainder  of  Unit  8-5  deer;  however.  antJertess  deer  may  be  taken  only  from  Oct  1-Dec.  31;  no  more  than  1 
antlerless  deer  may  be  taken  from  Oct.  1-Nov.  30. 
Fox,  Red  (indudmg  Cross,  Black  and  Silver  Phases): 

No  limit 

Hare  (Snowshoe  and  Tundra): 

No  linwt •" 

Ptarmigan  (Rock,  Wilkjw,  and  White-tailed): 

20  per  day,  40  in  possesskxi  - 

Trapping: 

Beaver 

30  beaver  per  season 

Fox.  Red  (including  Cross,  Black  and  Silver  Phases): 

No  limit 

Marten: 

No  limit 

Mink  and  Weasel: 

No  limit 

Muskrat: 

No  limit " 

Otter 

No  limit 


Open  season 


Aug.  1-Oct31. 


Aug.  1-Oec.  31. 


Aug.  1-Oec.  31. 


Nov.  10-Mar.  31. 

July  1-June  30. 

Aug.  10-Apr.  30. 
Nov.  10-Apr.  30. 

Nov.  10-Mar.  31. 

Nov.  10-Jan.  31. 

Nov.  10-Jan.  31. 

Hm.  10->June  10. 

Nov.  lO-Jan.  31. 

(9)  Unit  9.  (i)  Unit  9  consists  of  the 
Alaska  Peninsula  and  adjacent  islands 
including  drainages  east  of  False  Pass, 
Pacific  Ocean  drainages  west  of  and 
excluding  the  Redoubt  Creek  drainage; 
drainages  into  the  south  side  of  Bristol 
Bay,  drainages  into  the  north  side  of 
Bristol  Bay  east  of  Etolin  Point,  and 
including  the  Sanak  and  Shumagin 
Islands: 

(A)  Unit  9(A)  consists  of  that  portion 
of  Unit  9  draining  into  Shelikof  Strait 
and  Cook  Inlet  between  the  southern 
boundary  of  Unit  16  (Redoubt  Creek) 
and  the  northern  boundary  of  Katmai 
National  Park  and  Preserve; 


(B)  Unit  9(B)  consists  of  the  Kvichak 
River  drainage; 

(C)  Unit  9(C)  consists  of  the  Alagnak 
(Branch)  River  drainage,  the  Naknek 
River  drainage,  and  all  land  and  water 
within  Katmai  National  Park  and 
Preserve; 

(D)  Unit  9(D)  consists  of  all  Alaska 
Peninsula  drainages  west  of  a  line  from 
the  southernmost  head  of  Port  MoUer  to 
the  head  of  American  Bay  including  the 
Shimiagin  Islands  and  other  islands  of 
Unit  9  west  of  the  Shumagin  Islands; 

(E)  Unit  9(E)  consists  of  the  remainder 
of  Unit  9; 


(ii)  In  the  following  areas,  the  taking 
of  wildlife  for  subsistence  uses  is 
prohibited  or  restricted  on  public  lands: 

(A)  Katmai  National  Park  is  closed  to 
all  subsistence  uses; 

(B)  The  use  of  motorized  vehicles, 
excluding  aircraft,  boats,  or 
snowmobiles  used  for  hunting  and 
transporting  a  hunter  or  harvested 
animal  parts,  is  prohibited  from  Aug.  1- 
Nov.  30  in  the  Naknek  Controlled  Use 
Area,  which  includes  all  of  Unit  9(C) 
within  the  Naknek  River  drainage 
upstream  from  and  including  the  King 
Salmon  Creek  drainage;  however,  this 
restriction  does  not  apply  to  a  motorized 
vehicle  on  the  Naknek-idng  Salmon, 


Lake  Camp,  and  Rapids  Camp  roads  and 
on  the  King  Salmon  Creek  trail,  and  on 
frozen  surfaces  of  the  Naknek  River  and 
Bifi  Creek. 

(C)  A  firearm  may  be  used  under  a 
trapping  hcense  to  take  beaver  in  Unit 
9(B)  from  April  1-May  31  and  in  the 
remainder  of  Unit  9  bom  April  1-April 
30. 

(D)  Unit  9(B)  (Nondalton  residents 
only)  is  open  to  brown  bear  hunting  by 


Federal  registration  permit  in  lieu  of  a 
resident  tag;  no  resident  tag  is  required 
for  taking  a  brown  bear  in  Unit  9(B), 
provided  that  the  hunter  has  obtained  a 
Federal  registration  permit  prior  to 
hunting. 

(E)  The  taking  in  Unit  9(B)  by 
residents  of  Newhalen,  Nondalton. 
Qiamna,  Pedro  Bay.  and  Port  Alswoith 
of  up  to  a  total  per  regulatory  year  of  10 
bull  moose  among  the  conununities  is 


allowed  for  ceremonial  purposes,  under 
the  terms  of  a  Federal  registration 
permit.  BtUl  moose  may  be  taken  bom 
July  1  through  June  30.  Permits, 
available  to  all  5  communities,  will  be 
issued  until  all  10  permits  are  used  to 
individuals  only  at  the  request  of  a  local 
organization.  This  10  moose  limit  is  not 
cumulative  with  that  permitted  for 
potlatches  by  the  State. 


Harvest  limits 


Hunting: 
Black  Bear 

3  bears _ ~ 

Brown  Bear: 

Unit  9(B) — Rural  residents  of  Nondalton  only— 1  bear  t>y  Federal  regtstration  pennit  only  , 

Unit  9(B>— 1  bear  every  four  regulatory  years — 


Unit  9(E)— 1  bear  by  Federal  registration  permit  only 


Canbou: 

Unit  9<A) — 4  cartxxj;  however,  no  more  than  2  canbou  may  be  taken  Aug.  10-Sept  30  arxl  no  more  than  l  carixxi 

may  be  taken  OcL  1-Nov.  30. 
Unit  9(C)— 4  caribou;  however,  no  more  than  1  may  be  a  cow,  no  more  than  2  caribou  may  be  taken  Aug.  10-Nov. 

30,  and  no  more  than  1  caribou  may  be  taken  per  calendar  worth  between  Dec.  1-Mar.  31. 

Unit  9(B) — 5  caribou;  however  no  more  than  2  may  be  bulls — - 

Unit  9(D) — ctosed  to  all  hunting  of  caribou  

Unit  9(E)— that  portion  southwest  of  the  headwaters  of  Fireweed  and  Blueberry  Creeks  (nortti  of  ML  Veniaminof)  to 

arxl  inckxing  the  Sartdy  River  drainage  on  tfie  Bristol  Bay  skle  of  the  Alaska  Peninsula;  arxj  that  portkxi  south  of 

Seal  Cape  to  Ramsey  Bay  on  ttie  Paofk:  side  oi  the  Alaska  Peninsula  divide  is  ctosed  to  alt  hunting  of  caribou 

Sheep: 

Unit  9(B) — Resklents  of  lliamna.  Newhalen,  Nondalton,  Pedro  Bay,  and  Port  Alsworth  only— 1  ram  witti  7/8  curi  horn 

by  Federal  registration  permit  only. 
Remainder  of  Unit  9 — 1  ram  with  7/8  curt  horn  „ 

MOO6O* 

Unit9<A)— 1  antteredbuU ^ _ „ _ - „ „. ..- 

Unit  9(B)— 1  antleredbun — - 


Unit  9(C) — that  portkxi  draining  Into  the  Naknek  River  from  the  north— 1  anttered  bull 


Unit  9(C)— that  portton  draining  into  the  Naknek  River  from  the  south— 1  anttered  bull.  However,  during  the  period 
Aug.  20-Aug.  31,  bud  moose  may  be  taken  by  Federal  registratton  permit  only.  During  the  December  hurt, 
antorless  moose  may  be  taken  by  Federal  registratkxi  perniit  only.  The  antlertess  season  will  be  ctosed  wtwn  5 
antleriess  moose  have  t)aen  taken.  Publk:  lands  are  ck>sed  during  December  tor  the  hunting  of  rroose,  except  by 
eligitile  rural  Alaska  resklents  during  seasons  klentified  above.. 

Remainder  of  Unit  9(C) — 1  moose;  however,  antleriess  moose  may  be  taken  only  from  Dec.  1-Dec.  31 — 


Unit  9(E)— 1  anttered  bull 


Coyote: 

^  coymos  ....•••■>••••»«••••■•••••■••>>>■■■•■■■•■■■•■■■••■■•■■•••■%■■■■ 
Fox,  Artto  (Bkje  and  White): 

No  limit 

Fox,  Red  (indudmg  Cross,  Black  and  Silver  Phases): 

2  foxes - 

Hare  (Snowshoe  and  Tundra): 

No  Hmit „ 

Lynx: 

Wolf: 

5  wolves - _ 

Wolverine: 

1  wolverine - 

Grouse  (Spruce,  Blue,  Ruffed,  and  Sharp-tailed): 

15  per  day,  30  in  possesskxi  , 

Ptannigan  (Rock,  WHIow,  and  White-tailed): 

20  per  day,  40  in  possession  

Trapping: 


Open  season 


July  1-June  30. 

OcL  1-0cL21 
May  10-May25. 
OcL  1-OcL  21  (odd 

years  only); 
May  10-May25 

(even  years  only). 
OcL  1-Oec  31. 
May  10-May25. 

Aug.  10-Mar.  31. 

Aug.' 10-Mar.  31. 

Aug.  1-Apr.  15. 
No  open  seasoa 
No  open  seasoa 

Aug.  10-Apr.  30. 

Aug.  10-Oct  10. 

Aug.  10-Sept.  20. 

SepL  1-SepL  15. 
Aug.  20-SepL  15 
Dec.  1-Oec.  31. 
Sept  1-SepL  15 
Dec.  1-Oec.  31. 
Aug.  20-SepL  15. 
Dec.  1-Oec  31. 


Sept  1-Sept  15. 

Dec.  1-Oec.  31. 
Sept  1-Sept20. 
Dec.  1-Dec.  31. 

Sept  1-Apr.  30. 

Dec  1-Mar.  15. 

Sept  1-Feb.  15. 

July  1-June  30. 

Nov.  10-Feb.  28. 

Aug.  10-Apr.  30. 

Sept  1-Mar.  31. 

Aug.  10-Apr.  30. 

Aug.  10-Apr.  30. 
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Harvest  limits 


9(B>— 40  beavef  per  season;  however,  no  rnore  than  20  may  be  taken  between  Apr.  1 -May  31  .... 
L . . ,_:.  r>    An  ^ .^r  ,,»-.e«r,  hr«*iouor  nn  mnrp  than  90  mav  be  taken  between  Aor.  1- 


Beaver 

Remaireterof  Unrt'&^  beaver  peT  season;  however,  no  more  than  20  may  be  taken  between  Apr.  1-Apr.  30 

Coyote: 

Ktolimit - 

Fox.  Arctic  (Blue  and  White): 

Nk)  limit 

Fox.  Red  (indudng  Cross.  Black  and  Silver  Phases): 

No  limit 

Lynx: 

t^  limit - — 

Marten: 

Ho  limit - 

Mink  and  Weasel: 

No  Nmit 

Muskrat: 

No  limit - 

Otter. 

No  limit " 

Woit 

No  limit 

Wolverine: 

No  limit 


Open  season 


Jan.  1-May31. 
Jan.  1-Apr.  30. 

Nov.  10-Mar.  31. 

Nov.  10-Feb.  28. 

Nov.  10-Feb.  28. 

Nov.  10-Feb.  28. 

Nov.  10-Feb.  28. 

Nov.  10-Feb.  28. 

Nov.  10-June  10. 

Nov.  10-Mar.  31. 

Nov.  10-Mar.  31. 

Nov.  10-Feb.  28. 


(10)  Unit  10.  (i)  Unit  10  consists  of  the        (ii)  On  Otter  Island  in  the  Pribilof 
Aleutian  Islands.  Unimak  Island  and  the     Islands  the  taking  of  any  wildUfe 
Pribilof  Islands: 


species  for  subsistence  uses  is 
prohibited. 


Harvest  limits 


Hunting: 
Caribou: 

Unit  10— Unimak  Island  only 

Renriainder  of  Unit  10— No  limit . 
Coyote: 

2  coyotes  - 

Fox.  Arctic  (Blue  and  White  Phase): 

No  limit 


Fox.  Red  (including  Cross,  Black  and  Silver  Phases): 
2  foxes  

Hare  (Snowshoe  and  Tundra): 

No  limit ~ 

Wolf: 

5  wolves - - 

Wolverine: 

1  wolverine — 

Ptannigan  (Rock.  Wiltow.  and  White-tailed): 

20  per  day,  40  in  possesskxi  

Trapping: 
Coyote: 

2  coyotes  

Fox,  ArctK  (Blue  and  White  Phase): 

No  limit 

Fox,  Red  (indudmg  Cross,  Black  and  Silver  Phases): 

2  foxes  

Mink  and  Weasel: 

No  limit 

Muskrat: 

No  limit — 

Otter 

No  limit  .'. » 

Wolf. 

NoWmit 

Wolverine: 

No  limit 


Open  season 


No  open  season. 
July  1-June  30. 

Sept.  1-Apr.  30. 

July  1-June  30. 

SepL  1-Feb.  15. 

July  1-June  30. 

Aug.  10-Apr.  30. 

Sept  1-Mar.31. 

Aug.  10-Apr.  30. 

SepL  1-Apr.  30. 
Jidy  1-June  30. 
SepL  1-Feb.  15. 
Nov.  10-Feb.  28. 
Nov.  10-June  10. 
Nov.  10-Mar.  31. 
Nov.  10-Mar.  31. 
Nov.  10-Feb.  28. 


(11)  Unit  11.  Unit  11  consists  of  that 
area  draining  into  the  headwaters  of  the 
Copper  River  south  of  Suslota  Oeek  and 


the  area  drained  by  all  tributaries  into 
the  east  bank  of  the  Copper  River 


between  the  confluence  of  Suslota  Creek 
with  the  Slana  River  and  Miles  Glacier, 
(i)  Unit-specific  regulations; 
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(A)  Bait  may  be  used  to  hunt  black 
bear  between  April  15  and  Jime  15. 

(B)  [Reserved]. 


(ii)  (Reserved). 


Harvest  limits 


Open  season 


Hunting: 
Black  Bear. 

3  bears 

CaritXMj: 

Ck>sed  to  an  hunting  of  caribou 

1  sheep ™ 

Moose: 

1  antlered  tMjH 

Coyote: 

2  coyotes  

Fox,  Red  (Including  Cross,  Black  and  Silver  Phases): 

2  foxes  '. 

Hare  (Snowshoe  and  Tundra): 


No  limit 


Lyrw: 


Wolf: 


2  lynx 


5  wotves 


Wolverine: 

1  wolverine • 

PubiK  lands  are  ctosed  to  the  taking  of  wolverine  except  by  eligible  rural  Alaska  residents  during  seasons  klentified 
above. 
Grouse  (Spruce,  Blue,  Ruffed,  and  Sharp-tailed): 

15  per  day.  30  In  possesskxi  « ~ •■ 

Ptannigan  (Rock,  Willow,  and  White-tailed): 

20  per  day.  40  in  possession  „ 

Trapping: 

Beaver: 

30  t)eaver  per  season 

Coyote: 


No  limit 


Fox.  Red  (including  Cross.  Black  and  Silver  Phases): 

No  limit 

Lynx: 


hto  limit 


Marten: 

No  limit 

Mink  and  Weasel: 

No  limit 

Muskrat: 

No  limit 

Otter 

No  limit 


Wolf: 

No  limit ~ - 

Wolverine: 

2  wolverine 

Publk:  lands  are  ck>sed  to  the  taking  of  wolverine  except  by  eiigibie  mral  Alaska  resklents  during  seasons  klentified 
atx>ve. 


July  I^June  30. 
No  open  seasort 
Aug.  10-Sept20. 
Aug.  25-SepL  20. 
SepL  1-Apr.  30. 
SepL  1-Feb.  15. 
July  1-June  30. 
Dec.  IS-vlan.  15. 
Aug.  10-Apr.  30. 
SepL  1-Jan.  31. 

Aug.  10-Mar.  31. 
Aug.  10-Mar.  31. 

Nov.  10-rApr.  30. 
Nov.  10-Mar.  31. 
Nov.  10-Feb.  28. 
Dec.  1-Jan.  15. 
Nov.  10-Oan.  31. 
Nov.  10-Jan.  31. 
Nov.  10-June  10. 
Nov.  10-Mar.  31. 
Nov.  10-Mar.  31. 
Nov.  10->Jaa31. 


(12)  Unit  12.  Unit  12  consists  of  the 
Tanana  River  drainage  upstream  from 
the  Robertson  River,  including  all 
drainages  into  the  east  bank  of  the 
Robertson  River,  and  the  White  River 


drainage  in  Alaska,  but  excluding  the 
Ladue  River  drainage. 

(i)  Unit-specific  regulations; 

(A)  Bait  may  be  used  to  hunt  black 
bear  between  April  15  and  June  30; 


(B)  Trapping  of  wolves  in  Unit  12 
during  April  and  October  writh  a  steel 
trap,  or  with  a  snare  using  cable  smaller 
than  3/32  inch  diameter,  is  prohibited. 

(ii)  [Reserved]. 


Harvest  imits 


Hunting: 
Black  Bean 

3  bears .— ~ - 

Caribou: 

Unit  12— that  portkxi  west  of  the  Nabesna  River  within  the  drainages  of  Jack  Creek,  Platinum  Creek,  and  Totschunda 
Creek— The  taking  of  caribou  is  prohit>ited  on  public  lands. 


Open  season 


July  triune  30. 
No  open  season. 
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Harvest  Nmits 


Unit  12— that  portion  lying  east  of  the  Nabesna  River  and  south  of  the  Winter  Trail  running  southeast  from  Pickerel 

Lake  to  the  Canadun  border— The  taking  of  caribou  is  prohijited  on  publk:  lands. 

Rernainder  of  Unit  12—1  bull „..„....». 

1  btil  caribou  may  be  taken  by  a  Federal  registration  permit  during  a  winter  season  to  be  announced  for  the  rural 

Alaska  resktonts  of  TeUin  and  Kkxihway  only. 

Sheep: 

1  ram  with  ful  curi  horn  or  larger 

Moosd* 

Unit  12— that  portwn  drained  by  the  Tanana,  Nabesna.  and  Chisana  Rivers  within  the  Tetlin  Natk)nal  Wikllife  Refuge 
and  those  lands  within  the  Wrangell-Sl  EBas  Natkx«l  Preserve  north  and  east  of  a  line  formed  by  the  Pickerel 
Lake  Winter  Trai  from  the  Canadian  border  to  the  southern  boundary  of  the  Tetlin  Natkxial  Wildhfe  Refuge— 1  ant- 
lered  bun.  The  Ktovember  season  is  open  by  Federal  registratkxi  permit  only. 
Unit  12— that  portkxi  lying  east  of  the  Nabesna  River  and  south  of  the  Winter  TraH  njnning  southeast  from  Pfckerel 
LAe  to  the  Canadun  border— 1  antiered  buH. 

Unit  1 2— Remainder— 1  antiered  i»M 

Coyote: 

2  coyotes  - - " " 

Fox,  Red  (Inckxing  Cross.  Black  and  Silver  Phases): 

10  foxes;  however,  no  more  than  2  toxes  may  be  taken  prior  to  Oct  1  - — 

Hare  (Snowshoe  and  Tuncta): 

No  tmt „„.„..„„....»....— ...™..— ............— ——-.•.— —.™~~~~ " 

Lyra: 

2  lynx  - " 

Wolf: 

5  wolves - 

Wolverine: 

1  wolverine — - -" " 

Grouse  (Spruce.  Bhje.  Ruffed,  and  Sharp-taHed): 

15  per  day,  30  in  possesskxi  - ~ 

Ptarmigan  (Rock.  Wilkiw,  and  White-taiied): 

20  per  day,  40  in  possession  _„..„„._...._....„........™..................~~..........~.~.— "•.—•——••••••••••••••••••••••"•• 

Trapping: 
Beaver: 

15  t}eaver  per  season ~ 

Coyote: 


Open  season 


No  limit 


Fox.  Red  (inckxing  Cross.  Black  and  Sifver  Phases): 
No  limit 

Lyru: 

No  limit " 

Marten: 

Mink  and  Weasel: 

No  limit - 

Muskrat 

No  limit _ — " 

Otter 

No  hmit ~ 

Wolf: 

No  limit ~.r. - 

Wolverine: 

No  Hmrt 


No  open  season. 

SepL  1-SepL20. 
Winter  season  to  be 

arvxxjnced  by  the 

Board. 

Aug.  10-SepL  20. 

SepL  1-SepL15. 
Nov.  20-Nov.  30. 


SepL  1-SepL30. 
SepL  1-SepL  15. 
SepL  1-Apr.  30. 
SepL  1-Mar.  15. 
July  l^kjne  30. 
Nov.  I-Jan.31. 
Aug.  10-Apr.  30. 
SepL  1-Mar.  31. 
Aug.  10-Mar.  31. 
Aug.  10-Apr.  30. 

Nov.  1-Apr.  IS. 
Nov.  1-Feb.  28. 
Nov.  1-Feb.  28. 
Dec.  l^Jan.  15. 
Now.  1-Feb.  28. 
Nov.  1-Feb.  28. 
SepL  20-Niune  10. 
Nov.  1-Apr.  15. 
OcL  1-Apr.  30. 
Nov.  1-Feb.  28. 


(13)  Unit  13.  (i)  Unit  13  consists  of 
that  area  westerly  of  the  east  bank  of  the 
Copper  River  and  drained  by  all 
tributaries  into  the  west  bank  of  the 
Chopper  River  from  Miles  Glacier  and 
including  the  Slana  River  drainages 
north  of  Suslota  Creek;  the  drainages 
into  the  Etelta  River  upstream  from  Falls 
Cjeek  and  Black  Rapids  Glacier,  the 
drainages  into  the  Nenema  River 
upstream  from  the  southeast  comer  of 
Denali  National  Park  at  Windy;  the 
drainage  into  the  Susitna  River 
upstream  from  its  junction  with  the 
Qiulitna  River;  the  drainage  into  the 
east  bank  of  the  Chulitna  River 


upstream  to  its  confluence  with 
Tokositna  River;  the  drainages  of  the 
Chulitps  River  (south  of  Denali  National 
Park)  upstream  from  its  confluence  with 
the  Tokositna  River:  the  drainages  into 
the  north  bank  of  the  Tokositna  River 
upstream  to  the  base  of  the  Tokositna 
Glacier;  the  drainages  into  the  Tokositna 
Glacier;  the  drainages  into  the  east  bank 
of  the  Susitna  River  between  its 
confluences  vnth  the  Talkeetna  and 
Chulitna  Rivers;  the  drainages  into  the 
north  bank  of  the  Talkeetna  River;  the 
drainages  into  the  east  bank  of  the 
Chickaloon  River;  the  drainages  of  the 


Matanuska  River  above  its  confluence 
with  the  Chickaloon  River: 

(A)  Unit  13(A]  consists  of  that  portion 
of  Unit  13  bounded  by  a  line  beginning 
at  the  Chickaloon  River  bridge  at  Mile 
77.7  on  the  Glenn  Highway,  then  along 
the  Glenn  Highway  to  its  jimction  with 
^e  Richardson  Highway,  then  south 
arang  the  Richardson  Highway  to  the 
foot  of  Simpson  Hill  at  Mile  111.5,  then 
east  to  the  east  bank  of  the  Copper 
River,  then  northerly  along  the  east  bank 
of  the  Copper  River  to  its  junction  with 
the  Gulkana  River,  then  northerly  along 
the  west  bank  of  the  Gulkana  River  to 
its  junction  with  the  West  Fork  of  the 
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Gulkana  River,  then  westerly  along  the 
west  bank  of  the  West  Fork  of  the 
Gulkana  River  to  its  source,  an  unnamed 
lake,  then  across  the  divide  into  the 
Tyone  River  drainage,  down  an 
uimamed  stream  into  the  Tyone  River, 
then  down  the  Tyone  River  to  the 
Susitna  River,  then  dov«rn  the  southern 
bank  of  the  Susitna  River  to  the  mouth 
of  Kosina  Creek,  then  up  Kosina  Creek 
to  its  headwaters,  then  across  the  divide 
and  down  Aspen  Creek  to  the  Talkeetna 
River,  then  southerly  along  the 
boundary  of  Unit  13  to  the  Chickaloon 
River  bridge,  the  point  of  beginning; 

(B)  Unit  13(B)  consists  of  that  portion 
of  Unit  13  bounded  by  a  line  beginning 
at  the  confluence  of  the  Copper  River 
and  the  Gulkana  River,  then  up  the  east 
bank  of  the  Copper  River  to  the  Gakona 
River,  then  up  the  Gakona  River  and 
Gakona  Glacier  to  the  boundary  of  Unit 
13,  then  westerly  along  the  boundary  of 
Unit  13  to  the  Susitna  Glacier,  then 
southerly  along  the  west  bank  of  the 
Susitna  Glacier  and  the  Susitna  River  to 
the  Tyone  River,  then  up  the  Tyone 
River  and  across  the  divide  to  the 
headwaters  of  the  West  Fork  of  the 
Gulkana  River,  then  down  the  West 
Fork  of  the  Gulkana  River  to  the 
confluence  of  the  Gulkana  River  and  the 
Copper  River,  the  point  of  begiiming; 


(C)  Unit  13(C)  consists  of  that  portion 
of  Unit  13  east  of  the  Gakona  River  and 
Gakona  Glacier; 

(D)  Unit  13(D)  consists  of  that  portion 
of  Unit  13  south  of  Unit  13(A); 

(E)  Unit  1 3(E)  consists  of  the 
remainder  of  Unit  13; 

(ii)  Within  the  following  areas,  the 
taking  of  wildlife  for  subsistence  uses  is 
prohibited  or  restricted  on  pubhc  lands: 

(A)  Lands  within  Mount  McKinley 
National  Park  as  it  existed  prior  to 
December  2,  1980  are  closed  to 
subsistence.  Subsistence  uses  as 

authorized  by  § .25(k)(13)  are 

permitted  in  I>enali  National  Preserve 
and  lands  added  to  E)enali  National  Park 
on  December  2.  1980; 

(B)  Use  of  motorized  vehicles  or  pack 
animals  for  himting  is  prohibited  from 
Aug.  5-Aug.  25  in  the  Delta  Controlled 
Use  Area,  the  boundary  of  which  is 
defined  as:  a  line  beginning  at  the 
confluence  of  Miller  Creek  and  the  Delta 
River,  then  west  to  vertical  angle  bench 
mark  Miller,  then  west  to  include  all 
drainages  of  Augustana  Creek  and  Black 
Rapids  Glacier,  then  north  and  east  to 
include  all  drainages  of  McGiiuiis  Creek 
to  its  confluence  with  the  Delta  River, 
then  east  in  a  straight  line  across  the 
Delta  River  to  Mile  236.7  Richardson 
Highway,  then  north  along  the 
Richardson  Highway  to  its  junction  with 


the  Alaska  Highway,  then  east  along  the 
Alaska  Highway  to  the  west  bank  of  the 
Johnson  River,  then  south  along  the 
west  bank  of  the  Johnson  River  and 
Johnson  Glacier  to  the  head  of  the 
Cantwell  Glacier,  then  west  along  the 
north  bank  of  the  Cantwell  Glacier  and 
Miller  Creek  to  the  Delta  River; 

(C)  Except  for  access  and 
transportation  of  harvested  urildlife  on 
Sourdough  and  Haggard  Creeks,  Meiers 
Lake  trails,  or  other  trails  designated  by 
the  Board,  the  use  of  motorized  vehicles 
for  subsistence  hunting,  is  prohibited  in 
the  Sourdough  Controlled  Use  Area. 
The  Sourdough  Controlled  Use  Area 
consists  of  that  portion  of  Unit  13(B) 
bounded  by  a  line  beginning  at  the 
confluence  of  Sourdough  Creek  and  the 
Gulkana  River,  then  northerly  along 
Soiu-dough  Creek  to  the  Richardson 
Highway  at  approximately  Mile  148. 
then  northerly  along  the  Richardson 
Highway  to  the  Meiers  Creek  Trail  at 
approximately  Mile  170.  then  westerly 
along  the  trail  to  the  Gulkana  River, 
then  southerly  along  the  east  bank  of  the 
Gulkana  River  to  its  confluence  with 
Soiudough  Creek,  the  point  of 
beginning. 

(iii)  Unit-specific  regulations; 

(A)  Bait  may  be  used  to  hunt  black 
bear  between  April  15  and  June  15. 

(B)  (Reserved). 


Hwest  limits 


Open  season 


Hunting: 
Black  Bear 

3  t)ears - 

Caribou: 

2  caritXHJ  by  Federal  registratkxi  permit  only.  Hunting  within  tt>e  Trar»-Ataska  Oil  Pipeline  right-of-way  is  proht>ited. 
The  right-of-way  is  identified  as  the  area  occupied  by  the  pipeline  (buried  or  above  grourxl)  and  the  cieared  area  25 
feet  on  ertfier  skle  of  the  pipeline. 
Sheep: 

Unit  13 — excluding  Unit  13(D)  and  the  Tok  and  Delta  Management  Areas — 1  ram  with  ^/b  curi  hom 

Moose: 

1  antiered  bull  nxx>se  by  Federal  registratxxi  permit  only;  only  1  permit  will  be  issued  per  househoW  

Coyote: 

2  coyotes  

Fox,  Red  (including  Cross,  Black  arxl  Si^er  Phases): 

2  foxes  — 

Hare  (Snowshoe  and  Tundra): 

No  limit 

Lynx: 

21 


lynx 


Wolf: 

5  wolves 

Wolverine: 

1  wolverine 

Put)lic  larvjs  are  ctosed  to  the  taking  of  wolverine,  except  by  eligible  rural  Alaska  reskjents  during  seasons  klentified 
above. 
Grouse  (Spruce.  Blue.  Ruffed,  and  Sharp-tailed): 

15  per  day.  30  in  possesskxi  » 

Ptarmigan  (Roicdc.  Wilknv,  arxj  White-tailed): 

20  per  day,  40  in  possessk>n  

Trapping: 
Beaver: 

30  beaver  per  season _ _ ~ 

Coyote: 

No  limit 


July  1-Jurw  30. 

Aug.  10-SepL  30. 
Jaa  5-Mar.  31. 


Aug.  10-SepL  20. 
Aug.  1-SepL20. 
SepL  1-Apr.  30. 
SepL  1-feb.  15 
July  1-June30 
Dec.  15-^ian.  15. 
Aug.  10-Apr.  30. 
SepL  I^Jan.31. 

Aug.  10-IMtf.  31. 
Aug.  10-Mtf.  31. 

OcL  10-Apr.  30. 
Nov.  10-Mar.  31. 
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Harvest  limits 


Fox,  Red  (indudng  Cross,  Black  and  Sitver  Phases): 

No  lirnit 

Lynx; 

No  limit ~ 

Marten: 

No  limit - - 

Mink  and  Weasel: 

No  limit - 

Muskrat: 

No  limit 

Otter 

No  limit 

Wott: 

No  limit ~ 

Woivenne: 

2  woivGrinc 

Public  lands  are  closed  to  ttie  taking  of  wotverine,  except  by  eligibte  mral  Alaska  residents  during  seasons  Identified 
above. 


Open  season 


Nov.  10-Feb.  28. 
Dec.  1-Jan.  15. 
Nov.  lO->Jan.  31. 
r4ov.  10-Jan.  31. 
Nov.  1(}->Kjne  10. 
Nov.  10-Mar.  31. 
Nov.  10-Mar.  31 
Nov.  10-NJan.  31. 


(14)  Unit  14.  (i)  Unit  14  consists  of 
drainages  into  the  north  side  of 
Tumagain  Arm  west  of  and  excluding 
the  Portage  Creek  drainage,  drainages 
into  Knik  Arm  excluding  drainages  of 
the  Chickaloon  and  Matanuska  Rivers  in 
Unit  13,  drainages  into  the  north  side  of 
Cook  Inlet  east  of  the  Susitna  River, 
drainages  into  the  east  bank  of  the 
Susitna  River  downstream  from  the 
Talkeetna  River,  and  drainages  into  the 
south  bank  of  the  Talkeetna  River: 

(A)  Unit  14(A)  consists  of  drainages  in 
Unit  14  bounded  on  the  west  by  the 
Susitna  River,  on  the  north  by  Willow 
Creek,  Peters  Creek,  and  by  a  line  from 


the  head  of  Peters  Creek  to  the  head  of 
the  Chickaloon  River,  on  the  east  by  the 
eastern  boundary  of  Unit  14,  and  on  the 
south  by  Cook  Inlet,  Knik  Arm,  the 
south  bank  of  the  Knik  River  from  its 
mouth  to  its  junction  with  Knik  Glacier, 
across  the  face  of  Knik  Glacier  and  along 
the  north  side  of  Knik  Glacier  to  the 
Unit  6  boundary; 

(B)  Unit  14(B)  consists  of  that  portion 
of  Unit  14  north  of  Unit  14(A); 

(C)  Unit  14(C)  consists  of  that  portion 
of  Unit  14  south  of  Unit  14(A); 

(ii)  In  the  following  areas,  the  taking 
of  wildlife  for  subsistence  uses  is 
prohibited  or  restricted  on  public  lands: 


(A)  The  Fort  Richardson  Management 
Area,  consisting  of  the  Fort  Richardson 
Military  Reservation,  is  restricted  to  the 
subsistence  taking  of  ungulates,  bear, 
wolves,  or  wolverine  by  permit  only; 

(B)  The  Anchorage  Management  Area, 
consisting  of  all  drainages  south  of 
Elmendorf  and  Fort  Richardson  military 
reservations  and  north  of  and  including 
Rainbow  Creek  is  closed  to  subsistence 
taking  of  wildlife  for  subsistence  uses. 

(iii)  Unit-specific  regulations; 

(A)  In  Unit  14(A).  bait  may  be  used  to 
hunt  black  bear  between  April  15  and 
May  25; 

(B)  (Reserved). 


Harvest  limits 


Hunting: 

Black  Bear: 

Unit  14  (A)  and  (C)— 1  bear 

Brown  Bear: 

Unit  14(A)^1  bear  every  four  regulatory  years 

Coyote: 

Unit  14  (A)  and  (C>— 2  coyotes 

Fox,  Red  (including  Cross,  Black  and  Silver  Phases): 

Unit  14— 2  foxes  

Hare  (Snowshoe  and  Tundra): 

Unit  1 4(A) — 5  hares  per  day  

Unit  1 4(C)— 5  hares  per  day 

Lynx: 

2  lynx  

Wolf: 

5  wolves 

Wdvehne: 

1  wolverine 

Grouse  (Spruce,  Blue.  Ruffed,  and  Sharp-tailed): 

Unit  14(A) — 15  per  day.  30  in  possesskxi  „ - 

Unit  14(C) — 5  per  day,  10  in  possession  

Ptarmigan  (Rock,  Wiltow,  and  White-tailed): 

Unit  14(A) — 10  per  day,  20  in  possession  . 

Unit  14(C) — 10  per  day,  20  in  possession  _ 

Remainder  of  Unit  14 — 20  per  day.  40  in  possession 

Trapping: 

Beaver. 

Unit  14(A)— 30  beaver  per  season 

Unit  14(C)— that  poitwn  within  the  drainages  of  Glacier  Creek.  Kem  Creek.  Peterson  Creek,  the  Twentymile  River 
and  the  drainages  of  Knik  River  outside  Chugach  State  Park— 20  beaver  pe'  season. 
Coyote: 


Open  season 


July  1-June  30.    « 

Sept.  15-Oct  10. 
May  1-May  25. 

SepL  l-Apr.  30. 

Nov.  1-Feb.  15. 

July  l^une  30. 
Sept  8-Apr.  30. 

Dec.  15->Jan.  15. 

Aug.  10-Apr.  30. 

Sept.  1-Mar.  31. 

Aug.  10-Mar.  31. 
SepL8-Mar.  31. 

Aug.  10-Mar.  31. 
Sept  8-Mar.  31. 
Aug.  10-Mar.  31. 


Nov.  10-Apr.  30. 
Dec.  1-Apr.  15. 
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Harvest  limits 


Unit  14(A>— No  Hmit 

Unit  14(C)— 140  limit 

Fox.  Red  (including  Cross,  Black  and  Siver  Phases): 

Unit  14(A)— No  limit 

Unit  14(C)— 1  fox 

Marten: 

No  limit  ..„ 

Mink  arxj  Weaset 

No  limit 

Muskrat: 

No  limit 

Otter 

Unit  14(A)— No  limit ~ 

Unit  14(C)— No  Imit 

Wolf: 

Unit  14(A)— No  Hmit 

Unit  14(Ch-No  in* 

Wolverine: 

f*)  limit 


Open  season 


Nov.  10-Mar.  31. 
Nov.  10-feb.  28. 

Nov.  10-Feb.  28. 
Nov.  10-Feb.  28. 

Nov.  IO-Jan.31. 

Nov.  10-sian.  31. 

Nov.  10-May  15. 

Nov.  10-Mar.  31. 
Nov.  10-Feb.  28. 

Nov.  10-Mar.  31. 
Nov.  10-Feb.  28. 

Nov.  10-Feb.  28. 


(15)  Unit  15.  (i)  Unit  15  consists  of 
that  portion  of  the  Kenai  Peninsula  and 
adjacent  islands  draining  into  the  Gulf 
of  Alaska,  Cook  Inlet  and  Tumagain 
Ann  from  Gore  Point  to  the  point  where 
longitude  line  150°  00'  W.  crosses  the 
coastline  of  Chickaloon  Bay  in 
Tiunagain  Arm,  including  that  area 
lying  west  of  longitude  line  150°  00'  W. 
to  the  mouth  of  the  Russian  River,  then 
southerly  along  the  Chugach  National 
Forest  boundary  to  the  upper  end  of 
Upper  Russian  Lake;  and  including  the 
drainages  into  Upp>er  Russian  Lake  west 
of  the  Chugach  National  Forest 
boundary: 

(A)  Unit  15(A)  consists  of  that  portion 
of  Unit  1 5  north  of  the  Kenai  River  and 
Skilak  Lake; 

(B)  Unit  15(B)  consists  of  that  portion 
of  Unit  15  south  of  the  Kenai  River  and 


Skilak  Lake,  and  north  of  the  Kasilof 
River,  Tustumena  Lake.  Glacier  Creek, 
and  Tustumena  Glacier. 

(C)  Unit  15(C)  consists  of  the 
remainder  of  Unit  15; 

(ii)  The  Skilak  Loop  Management 
Area,  which  consists  of  that  portion  of 
Unit  15(A)  bounded  by  a  line  beginning 
at  the  eastern  most  jimction  of  the 
Sterling  Highway  and  the  Skilak  Loop 
(milepost  76.3).  then  due  south  to  the 
south  bank  of  the  Kenai  River,  then 
southerly  along  the  south  bank  of  the 
Kenai  River  to  its  confluence  with 
Skilak  Lake,  then  westerly  along  the 
north  shore  of  Skilak  Lake  to  Lower 
Skilak  Lake  Campground,  then 
northerly  along  the  Lower  Skilak  Lake 
Campground  Road  and  the  Skilak  Loop 
Road  to  its  western  most  jimction  with 
the  Sterling  Highway,  then  easterly 


along  the  Sterling  Highway  to  the  point 
of  beginning,  is  closed  to  the  taking  of 
wildlife,  except  that  grouse  and 
ptarmigan  may  be  taken  only  from 
October  1 -March  1  by  bow  and  arrow 
only; 
(iii)  Unit-specific  regulations; 

(A)  Bait  may  be  used  to  hunt  black 
bear  between  April  15  and  June  15; 

(B)  The  Skilak  Loop  Wildlife 
Management  Area  is  closed  to 
subsistence  trapping  of  furbearers; 

(C)  That  portion  of  Unit  15(B)  east  of 
the  Kenai  River,  Skilak  Lake.  Skilak 
River,  and  Skilak  Glacier  is  closed  to  the 
trapping  of  marten; 

(D)  Taking  a  red  fox  in  Unit  15  by  any 
means  other  than  a  steel  trap  or  snare  is 
prohibited. 


Harvest  limits 


Hunting: 
Black  Bear 

3  bears 

Coyote: 

No  limit 

Hare  (Snowshoe  arxl  TurxJra): 

No  limit 

Wolf: 

Unit  15— that  portkxi  within  the  Kenai  ttetkjnal  WikHife  Refuge— 2  Wolves 

Unit  15 — Remainder— 5  Wolves 

Wolverine: 

1  Wolverine ~ 

Grouse  (Spruce,  Blue,  Ruffed,  and  Sharp-tailed): 

15  per  day,  30  in  possession  „ 

Ptarmigan  (Rock,  Wiltow,  and  White-tailed): 

Unit  15  (A)  and  (BH-20  per  day,  40  in  possesston 

Unit  15(C)— 20  per  day,  40  in  possession 

Unit  15(C)— 6  per  day.  10  in  possesskxi  . — 

Trapping: 

Beaver  20  Beaver  per  season 

Coyote: 

No  limit ~ 

Fox.  Red  (including  Cross.  Black  and  Sihw  Phases): 


1  Fox 


Unit  15(B)— that  portkm  east  of  the  Kenai  River,  Skilak  Lake.  Skilak  River  and  Skilak  QIactef 


Open  season 


July  I^June  30. 

SepL  1-Apr.  30. 

July  1-June  30. 

Aug.  10-Apr.  30. 
Aug.  10-Apr.  30. 

Sept  1-Mar.  31. 

Aug.  10-Mar.  31. 

Aug.  10-Mw.  31. 
Aug.  10-Oec  31. 
Jan.  1-Mar.  31. 

Dec.  1-Mar.  31. 
Nov.  10-feb.  28. 
Nov.  10-Feb.  28. 
No  open  season. 
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Harvest  limits 


Remairetef  ot  Unit  15— No  limit 
Mirk  and  Weasel: 

No  limit 

Muskrat: 

No  limit .-. 

Otter 

Unit  15  (A),  (B)— No  limit 

Unit  15(C)— No  Nmit — 

Wolf: 

No  limit 

Unit  15  (B)  and  (C>— No  limit  ... 


Open  season 


Nov.  10-Jan.  31. 

Nov.  10-Jan.  31. 

Nov.  10-May  15. 

Nov.  10-Oan.  31. 
Nov.  10-Feb.  28. 

Nov.  10-Feb.  28. 

Nov.  10-Feb.  28. 


(16)  Unit  16.  (i)  Unit  16  consists  of  the 
drainages  into  Cook  Inlet  between 
Redoubt  Creek  and  the  Susitna  River, 
including  Redoubt  Creek  drainage, 
Kalgin  Island,  and  the  drainages  on  the 
west  side  of  the  Susitna  River  (including 
the  Susitna  River)  upstream  to  its 
confluence  with  the  Chulitna  River;  the 
drainages  into  the  west  side  of  the 
Chulitna  River  (including  the  Chulitna 
River)  upstream  to  the  Tokositna  River, 


and  drainages  into  the  south  side  of  the 
Tokositna  River  upstream  to  the  base  of 
the  Tokositna  Glacier,  including  the 
drainage  of  the  Kahiltna  Glacier: 

(A)  Unit  16(A)  consists  of  that  portion 
of  Unit  16  east  of  the  east  bank  of  the 
Yentna  River  from  its  mouth  upstream 
to  the  Kahiltna  River,  east  of  the  east 
bank  of  the  Kahiltna  River,  and  east  of 
the  Kahiltna  Glacier; 

(B)  Unit  16(B)  consists  of  the 
remainder  of  Unit  16;  (ii)  The  Mount 


McKinley  National  Park,  as  it  existed 
prior  to  December  2,  1980,  is  closed  to 
subsistence  uses.  Subsistence  uses  as 

authorized  by .25(k)(16)  are 

permitted  in  Denali  National  Preserve 
and  lands  added  to  Denali  National  Park 
on  December  2, 1980. 
(iii)  Unit-specific  regulations; 

(A)  Bait  may  be  used  to  himt  black 
bear  between  April  15  and  June  15. 

(B)  [Reserved]. 


Hardest  limits 


Hunting: 
Black  Bear 

3  bears 

Caribou: 

1  caribou  

Unit  16(B)— Redoubt  Bay  Drainages  south  and  west  of,  and  including  ttie  Kustatan  River  drainage— 1  antlered  bull  .... 
Rernainder  of  Unit  16(B)— 1  moose;  however,  antteiless  moose  may  be  taken  only  from  Sept  25-Sept  30  and  from 
Dec.  1-Feb.  28  by  Federal  registration  permit  only. 
Coyote: 

2  coyotes  •• « 

Fox,  Red  (including  Cross.  Black  and  Sitver  Phases): 

2  foxes  

Hare  (Snowshoe  and  Tundra): 

No  limit - •• 

Lyr«: 

2  lynx  

Wolf: 

5  wolves , 

Wotverine: 

1  wolverine 

Grouse  (Spruce.  Blue.  Ruffed,  and  Sharp-tailed): 

15  per  day.  30  in  possession  

Ptarmigan  (Rock,  Willow,  and  White-tailed): 

20  per  day,  40  tn  possession  ~ - — 

Trapping: 
Beaver 

30  beaver  per  season - 

Coyote: 

No  Nmit  ..„ 

Fox.  Red  (indudmg  Cross,  Black  and  Silver  Pttases): 

No  limit ^. 

Marten: 

No  limit - 

Mink  and  Weasel: 

No  limit " • 

Muskrat: 

No  limit " 

Otter 

NoHmit ; 

Wolf: 

NoHmit — " 


Open  season 


July  1-June  30. 

Aug.  10-OcL  31. 

Sept  1-Sept  15. 
Sept  1-Sept  30. 
Dec.  1-Feb.  28. 

Sept  1-Apr.  30. 

Sept  1-Feb.  15. 

July  1-June  30. 

Dec.  15-Jan.  15. 

Aug.  10-Apr.  30. 

Sept  1-Mar.  31. 

Aug.  10-Mar.  31. 

Aug.  10-Mar.  31. 

Nov.  10-Apr.  30. 
Nov.  10-Mar.  31. 
Nov.  10-Feb.  28. 
Nov.  10->Jan.  31. 
Nov.  10-Jan.  31. 
Nov.  lO^hjne  10. 
Nov.  10-Mar.  31. 
Nov.  10-Mar.  31. 
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Harvest  limits 


Wolverine: 
No  limit 


Open  season 


Nov.  10-Feb.  28. 


(17)  Unit  17.  (i)  Unit  17  consists  of 
drainages  into  Bristol  Bay  and  the 
Bering  Sea  tjetween  Etolin  Point  and 
Cape  Newenham,  and  all  islands 
between  these  points  including 
Hagemeister  Island  and  the  Walrus 
Islands: 

(A)  Unit  17(A)  consists  of  the 
drainages  between  Cape  Newenham  and 
Cape  Constantine,  and  Hagemeister 
Island  and  the  Walrus  Islands; 

(B)  Unit  17(B)  consists  of  the 
Nushagak  River  drainage  upstream 
from,  and  including  the  Mulchatna 
River  drainage,  and  the  Wood  River 
drainage  upstream  from  the  outlet  of 
Lake  Beverley; 


(C)  Unit  17(C)  consists  of  the 
remainder  of  Unit  17;  (ii)  In  the 
following  areas,  the  taking  of  wildlife 
for  subsistence  uses  is  prohibited  or 
restricted  on  public  lands: 

(A)  Except  for  aircraft  and  boats  and 
in  legally  permitted  hunting  camps,  the 
Upper  Mulchatna  Controlled  Use  Area 
consisting  of  Unit  17(B),  is  closed  from 
Aug.  1^4ov.  1  to  the  use  of  any 
motorized  vehicle  for  hunting 
ungulates,  bear,  wolves  and  wolverine, 
including  transportation  of  hunters  and 
parts  of  imgulates,  bear,  wolves  or 
wolverine; 

(B)  The  Western  Alaska  Brown  Bear 
Management  Area  which  consists  of 


Unit  17(A).  that  portion  of  17(B) 
draining  into  Nuyakuk  Lake  and 
Tikchik  Lake,  Unit  18.  and  that  portion 
of  Unit  19(A)  and  (B)  downstream  of 
and  including  the  Aniak  River  drainage, 
is  open  to  brown  bear  himting  by  State 
registration  permit  in  lieu  of  a  resident 
tag;  no  resident  tag  is  required  for  taking 
brown  bears  in  the  Western  Alaska 
Brown  Bear  Management  Area, 
provided  that  the  hunter  has  obtained  a 
State  registration  {>ermit  prior  to 
hunting. 

(iii)  Unit-specific  regulations; 

(A)  Bait  may  be  used  to  hunt  black 
bear  between  April  15  and  June  15. 

(B)  (Reserved). 


Harvest  limits 


Hunting: 

Black  Bear. 

3  ttears — 

Brown  Bear 

Unit  17(A)  and  ttiat  portkxi  of  UnH  17(B)  draining  into  the  Nuyakuk  Lake  and  Ttehik  Lake 
Remainder  of  Unit  17(B)— 1  bear  every  four  regulatory  years  - 


-1  bear 


Unit  17(C>— 1  bear  every  four  regulatory  years 


Caribou:  _. 

Unit  17(A)  and  (C)— that  portkin  of  17(A)  and  (C)  consisting  of  the  Nushagak  Peninsula  south  of  the  Igushik  River, 
Tuklung  River  and  Tuklung  HHIs,  west  to  Tvativak  Bay— 1  caribou  by  Federal  registratkxi  permit  Pvislic  lands  are 
ctosed  to  the  taking  of  caribou  except  by  the  residents  of  Togiak,  Twin  Hills,  Manokotak,  Aleknagik,  Dillmgham, 
Clark's  Point,  and  Ekuk  during  seasore  identified  atx>ve. 
Unit  17(B)  and  (C)— that  portwn  of  17(C)  east  of  the  Nushagak  River— 5  caribou;  however,  no  more  than  2  caribou 
may  be  txills. 
Sheep: 

1  ram  with  fuM  curt  horn  or  larger - — 

Mooso* 

Uriit  17(B)— that  portion  that  includes  aH  the  Mulchatna  River  drainage  upstream  from  and  induing  ttie  Chitehitna 
River  drainage— 1  bull  by  State  registration  pennit  only;  however,  during  the  period  Sept.  1-Sept.  15  a  spike/fork 
bull  or  a  bull  with  50-inch  antlers  or  with  3  or  more  brow  tines  on  one  side  may  be  taken  with  a  State  harvest  ticket 

Remainder  of  Unit  17(B)— 1  bull  by  State  registration  permit  only;  however,  during  the  period  Sept.  1-Sept  i^  a 
spika/fortc  bull  or  a  bull  with  50-inch  antlers  or  with  3  or  nwe  brow  tines  on  one  side  may  be  taken  with  a  State 

harvest  ticket 
Urwt  17(C>— that  portion  that  includes  the  lowitWa  drainage  and  Sunshine  Valley  and  all  lands  west  of  Wood  River 
and  south  of  Alekn^ik  Lake— 1  bull  by  State  registration  pemrut  only;  however,  Ajring  the  period  Sept.  1-Sept  15 
a  spike/fort<  bull  or  a  bull  with  50-inch  antlers  or  with  3  «  more  brow  tines  on  one  side  may  be  taken  with  a  State 

harvest  tk*et  •  j  ~  _   <  «  _*   <c 

Remainder  of  Unit  17(C)— 1  bull  by  State  registration  pennit  only;  however,  dunng  the  penod  Sept  l-5ept  15  a 
spike/fori<  boll  or  a  bull  with  50-inch  antiers  or  with  3  or  more  brow  tines  on  one  side  may  be  taken  with  a  State 
han/est  ticket 
Coyote: 

2  coyotes  - — " 

Fox,  Arctic  (Blue  and  WhMe  Phase): 

NoHmit 

Fox,  Red  (indudkig  Cross,  Black  and  Silver  Phases): 

2  foxes  

Hare  (SrK)wshoe  and  Tundra): 

No  limit - ~ — " 

Lyrw: 

2  lynx  - 

Wolf: 

5  wolves 

Wolverine: 

1  wolverine *— - 

Grouse  (Spruce,  Blue,  Ruffed,  and  Sharp-tailed): 


Open  season 


July  1-June  30. 

Sept  1-May  31. 
Sept  20-Oct.  10. 
May  10-May  25. 
Sept  10-Oct.  10. 
Apr.  10-May  25. 

Jan.  1-Mar.  31. 


Aug.  1-Apr.  15. 

Aug.  10-Sept  20. 
Aug.  20-Sept.  15. 


Aug.  20-Sept.  15. 
Dec.  1-Dec.  31. 

Aug.  20-Sept.  15. 


Aug.  20-Sept  15. 
Dec.  1-Oec.  31. 


Sept  1-Apr.  30. 
Dec.  1-Mar.  15. 
Sept  1-Feb.  15. 
July  1-June  30. 
Nov.  10-Feb.  28. 
Aug.  ^0-Apt.  30. 
SepL  l-Mw.31. 
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Htfvest  limits 


15  per  day.  30  in  possession 

PtarrrMgan  (Rock.  WiHow.  and  Whita-taiied): 

20  per  day,  40  in  possession  

Trapping: 

Beaver 

Unit  17(A)— 20  beaver  per  season 

Unit  17(B)  and  (C)— 20  beaver  per  season  

Coyote: 

No  hmit 

Fox.  Arctic  (Blue  and  White  Ptase): 

No  limit 

Fox.  Red  (incfcxfng  Cross.  Black  and  Siver  Phases): 

No  limit  »„._» ~ — 

Lytw: 

No  Hmt ™ — ...............-.......-— ........~....- 


No  limiL 

MM(  and  Weasel: 

No  limit 

Muskrat 

No  Irrat 

Otter 

No  limit 

Wotf: 

No  imit.  ...»•... 
Wolvenne: 

No  limit 


Open  season 


Aug.  10-Apr.  30. 
Aug.  10-Apr.  30. 

Jan.  1-Feb.  28. 
Jan.  1-Feb.  28. 

Nov.  10-Mar.31. 

Nov.  10-Feb.  28. 

Nov.  10-Feb.  28. 

Nov.  10-Feb.  28. 

Nov.  10-Feb.  28. 

Nov.  10-Feb.  28. 

Nov.  10-Oune  ia 

Nov.  10-Mar.  31. 

Nov.  10-Mar.  31. 

Nov.  10-Feb.  28. 


(18)  Unit  18.  (i)  Unit  18  consists  of 
that  area  draining  into  the  Yukon  and 
Kuskokwim  Rivers  downstream  from  a 
straight  line  drawn  between  Lower 
Kal^g  and  Paimiut  and  the  drainages 
flowing  into  the  Bering  Sea  from  Cape 
Newenham  on  the  south  to  and 
including  the  Pastolik  River  drainage  on 
the  north;  Nunivak.  St.  Matthew,  and 
adjacent  islands  between  (Dape 
Newenham  and  the  Pastolik  River 

(ii)  In  the  following  areas,  the  taking 
of  wildhfe  for  subsistence  uses  is 
prohibited  or  restricted  on  pubUc  lands: 

(A)  The  Kalskag  Controlled  Use  Area 
which  consists  of  that  portion  of  Unit  18 
bounded  by  a  Une  &t)m  Lower  Kalskag . 
on  the  Kuskokwim  RiVer.  northwesterly 


to  Russian  Mission  on  the  Yukon  River, 
then  east  along  the  north  bank  of  the 
Yukon  River  to  the  old  site  of  Paimiut. 
then  back  to  Lower  Kalskag  is  closed  to 
the  use  of  aircraft  for  hunting  any 
ungulate,  bear,  wolf,  or  wolverine, 
including  the  transportation  of  any 
himter  and  ungulate,  bear.  wolf,  or 
wolverine  part;  however,  this  does  not 
apply  to  transportation  of  a  hunter  or 
luigulate.  bear,  wolf,  or  wolverine  part 
by  aircraft  between  pubUcly  owned 
airports  in  the  Ck>ntrolled  Use  Area  or 
between  a  pubUcly  owned  airport 
within  the  Area  and  points  outside  the 
Area; 

(B)  The  Western  Alaska  Brown  Bear 
Management  Area  which  consists  of 


Unit  17(A).  that  portion  of  17(B) 
draining  into  Nuyakuk  Lake  and 
Tikchik  Lake.  Unit  18.  and  that  portion 
of  Unit  19(A)  and  (B)  downstream  of 
and  including  the  Aniak  River  drainage, 
is  open  to  brown  bear  himting  by  State 
registration  permit  in  Ueu  of  a  resident 
tag;  no  resident  tag  is  required  for  taking 
brown  bears  in  the  Western  Alaska 
Brown  Bear  Management  Area, 
provided  that  the  hunter  has  obtained  a 
State  registration  permit  prior  to 
hunting, 
(iii)  Unit-specific  regulations; 

(A)  A  firearm  may  be  used  to  take 
beaver  under  a  trapping  license  in  Unit 
18  from  Apr.  1-Jun.  10. 

(B)  [Reserved]. 


Harvest  limits 


Hunting: 

Black  Bear 

3  bears  ......,.,,.„..........•.••.•.........•...•..•-...........-••••.....•••«*"...-...•.••••••"—.."•••••••••■-••"••••••••••••"•""•"•"••••••••"""""••"""••"•"•*••"••••" 

Brown  Bear 

1  bear - - -••• 

Canbou: 

UnH  18— ttwt  portton  south  of  the  Yukon  River— Kilbuck  caribou  herd;  rural  Alaska  residents  domiciled  m  Tukfcsak. 
Akiak.  Akiachak.  Kwethhjk,  BettwI.  Oscarville.  Napaaskiak.  Napakiak.  Kasigiuk.  Atmauthluak,  Nunapitchiit. 
TuntutuHak.  Eek,  Quinhagak,  Goodnews  Bay,  Platinum,  Togiak,  and  Tvwn  Hills,  only.  A  Federal  registration  permit 
is  required.  The  number  ot  permits  available  for  these  hunts  will  be  deterrmied  at  a  later  date.  The  season  will  be 
ctosed  when  the  total  harvest  reaches  gukjelines  as  described  in  the  approved  •'Oavilnguut  (Kitjuck)  Caribou  Herd 
Cooperative  Management  Ptan. 

Ur>it  1 8 — that  portMn  north  of  the  Yukon  River— 5  caribou  per  day ...- .... ~...- ...••~ 

Remainder  of  Unit  18  — 

Me: 

Unit  18— that  portkxi  north  and  west  of  a  tine  from  Cape  Romanzof  to  Kuzilvak  Mountain,  and  then  to  Mountain  Vil- 
lage, and  west  of,  but  not  mduduig.  the  Andreafsky  River  drainage— 1  antlered  buU. 
Unit  18— Goodnews  River  and  Kanektok  River  drainages ~ 


Open  season 


July  1-June  30. 

Sept  1-May31. 

Dec.  15->Jan.  9. 
Feb.  23-Mar.  15. 


Aug.  1-Mar.  31. 
No  open  season. 

SepL  5-SepL  25. 
No  open  season. 
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Harvest  limits 


Open  season 


Unit  18 — Kuskokwim  River  drainage — 1  antlered  bull.  A  10-day  hunt  (1  buH.  evidence  of  sex  required)  will  be  opened 
t>y  anrxxincement  sometime  twtween  Dec.  1  and  Feb.  28. 

Remainder  of  Unit  18—1  antlered  bull.  A  10-day  hunt  (1  bull,  evidence  of  sex  required)  will  be  opened  by  announce- 
ment sometime  between  Dec.  1  arxl  Feb.  28. 

Put>Uc  lands  in  Unit  18  are  ck>sed  to  ttw  hunting  of  moose,  except  by  rural  Alaska  residents  of  Unit  18  arxl  Upper 
Kalskag  during  seasons  identified  atx>ve. 
Coyote: 

2  coyotes » 

Fox,  Arctic  (Blue  and  White  Phase): 

2  foxes  - 

Fox,  Red  (irxduding  Cross,  Black  and  Silver  Phases): 

10  foxes;  however,  no  more  than  2  foxes  may  be  taken  prior  to  Oct  1  

Hare  (Snowshoe  arxj  Turxta): 

t^  limit „ 

Lynx: 

2  lynx  ; _ 

Wolf: 

5  wolves 

Wolverine: 

1  wolverine ~ 

Grouse  (Spruce,  Blue.  Ruffed,  and  Sharp-tailed): 

15  per  day,  30  in  possession  _ a 

Ptarmigan  (Rock,  Willow,  and  White-tailed): 

20  per  day,  40  in  possession  

Trapping: 
Beaver 

No  limit _ : 

Coyote: 

No  linoit 

Fox,  Arctk:  (Blue  and  White  Phase): 

No  limit 

Fox,  Red  (including  Cross,  Black  arxl  Silver  Phases): 

No  linut „ 

Lyru: 

No  limit „ 

Marten: 

No  limit „ 

Mink  arxJ  Weasel: 

No  limit 

Muskrat: 

No  limit - 

Otter 

No  limit 

Wolf: 

No  limit _ 

Wolverine: 

No  limit 


Aug.  25-Sept  25. 
Winter  season  to  be 

anrx)urx»d. 
Sept.  1-SepL  30. 
Winter  season  to  be 

announced. 


Sept  1-Apr.  30 
Sept  1-Apr.  30. 
Sept  1-Mar.  15. 
July  1-June30. 
Nov.  10-Mar.  31. 
Aug.  10-Apr.  30. 
Sept  1-Mar.  31. 
Aug.  10-Apr.  30. 
Aug.  10-May  30. 

Nov.  1-June  10. 
Nov.  10-Mar.  31. 
Nov.  10-Mar.  31. 
Nov.  10-Mar.  31. 
Nov.  10-Mar.  31. 
Nov.  10-Mar.  31. 
Nov.  10-Jan.  31. 
Nov.  10-xJune  10. 
Nov.  10-Mar.  31. 
Nov.  10-Mar.  31. 
Nov.  10-Mar.  31. 


(19)  Unit  19.  (i)  Unit  19  consists  of  the 
Kuskokwim  River  drainage  upstream 
from  Lower  Kalskag: 

(A)  Unit  19(A)  consists  of  the 
Kuskokwim  River  drainage  downstream 
from  and  including  the  Moose  Creek 
drainage  on  the  north  bank  and 
downstream  from  and  including  the 
Stony  River  drainage  on  the  south  bank, 
excluding  Unit  19(B): 

(B)  Unit  19(B)  consists  of  the  Aniak 
River  drainage  upstream  from  and 
including  the  Salmon  River  drainage, 
the  Holitna  River  drainage  upstream 
from  and  including  the  Bakbuk  Creek 
drainage,  that  area  south  of  a  line  fitim 
the  mouth  of  Bakbuk  Creek  to  the  radar 
dome  at  Sparrevohn  Air  Force  Base, 
including  the  HohoUtna  River  drainage 


upstream  fit>m  that  line,  and  the  Stony 
River  drainage  upstream  frt>m  and 
including  the  Can  Creek  drainage; 

(C)  Unit  19(C)  consists  of  that  portion 
of  Unit  19  south  and  east  of  a  line  from 
Benchmark  M#1.26  (approximately  1.26 
miles  south  of  the  northwest  comer  of 
the  original  Mt.  McKinley  National  Park 
boundary]  to  the  peak  of  Lone 
Mountain,  then  due  west  to  Big  River, 
including  the  Big  River  drainage 
upstream  from  that  line,  and  including 
the  Swift  River  drainage  upstream  from 
and  including  the  NorUi  Fork  drainage; 

(D)  Unit  19(D]  consists  of  the 
remainder  of  Unit  19; 

(ii)  In  the  following  areas,  the  taking 
of  wildUfe  for  subsistence  uses  is 
prohibited  or  restricted  on  public  land: 


(A)  Lands  vtdthin  Mount  McKinley 
National  Park  as  it  existed  prior  to 
December  2, 1980.  are  closed  to 
subsistence  uses.  Subsistence  uses  as 

authorized  by  § .25(k)(19)  are 

permitted  in  Denah  National  Preserve 
and  lands  added  to  Denali  National  Park 
on  December  2.  1980; 

(B)  The  Upper  Kuskokwim  Controlled 
Use  Area,  which  consists  of  that  portion 
of  Unit  19(D)  upstream  from  the  mouth 
of  Big  River  including  the  drainages  of 
the  Big  River,  Middle  Fork,  South  Fork, 
East  Fork,  and  Tonzona  River,  and 
bounded  by  a  line  following  the  west 
bank  of  the  Swift  Fork  (McKinley  Fork) 
of  the  Kuskokwim  River  to  152*50'  W. 
long.,  then  north  to  the  boundary  of 
Denah  National  Preserve,  then  following 


^ 
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the  western  boundary  of  Denali  National 
Preserve  north  to  its  intersection  with 
the  Minchumina-TeUda  winter  trail, 
then  west  to  the  crest  of  Tehda 
Mountain,  then  north  along  the  crest  of 
Munsatli  Ridge  to  elevation  1,610,  then 
northwest  to  Dyckman  Mountain  and 
following  the  crest  of  the  divide 
between  the  Kuskokwim  River  and  the 
Nowitna  drainage,  and  the  divide 
between  the  Kuskokwim  River  and  the 
Nixon  Fork  River  to  Loaf  bench  mark  on 
Halfway  Mountain,  then  south  to  the 
west  side  of  Big  River  drainage,  the 
point  of  beginning,  is  closed  during 


moose  hunting  seasons  to  the  use  of 
aircraft  for  hunting  moose,  including 
transportation  of  any  moose  hunter  or 
moose  part;  however,  this  does  not 
apply  to  transportation  of  a  moose 
hunter  or  moose  part  by  aircraft  between 
publicly  owned  airports  in  the 
Controlled  Use  Area,  or  between  a 
publicly  owned  airport  within  the  area 
and  points  outside  the  area; 

(C)  The  Western  Alaska  Brown  Bear 
Management  Area,  which  consists  of 
Unit  17(A),  that  portion  of  17(B) 
draining  into  Nuyakuk  Lake  and 
Tikchik  Lake,  Unit  18,  and  that  portion 


of  Unit  19(A)  and  (B)  downstream  of 
and  including  the  Aniak  River  drainage, 
is  oj>en  to  brown  bear  himting  by  State 
registration  permit  in  lieu  of  a  resident 
tag;  no  resident  tag  is  required  for  taking 
brovra  bears  in  the  Western  Alaska 
Brown  Bear  Management  Area, 
provided  that  the  hxmter  has  obtained  a 
State  registration  permit  prior  to 
hunting, 
(iii)  Unit-specific  regulations; 

(A)  Bait  may  be  used  to  hunt  black 
bear  between  April  15  and  June  30. 

(B)  [Reserved]. 


Harvest  limits 


Harvest  limits 


Hunting: 
Blacit  Bear: 

3  bears " 

Brown  Bear: 

Unit  19(A)  and  (B)  that  portion  which  is  downstream  of  and  including  the  Aniak  River  drainage— 1  bear 

Remainder  of  Unit  19(A),  (B),  and  (D)— 1  bear  every  four  regulatory  years 

Caribou: 

Unit  19(A)  north  of  Kuskokwim  River— 1  caribou 

Unit  19(A)  south  of  the  Kuskokwim  River,  and  Unit  19(B)  (excluding  rural  Alaska  reskJents  of  Ume  Village)— 5  caribou 

Unit  19(C)— 1  caribou •: 

Unit  19(D)  south  and  east  of  the  Kuskokwim  River  and  North  Fork  of  the  Kuskokwim  Rrver— 1  caribou  

Remainder  of  Unit  19(D)— 1  carit»u 

Unit  19— Rural  Alaska  residents  domiciled  In  Ume  Village  only;  no  indivkjual  harvest  limit  but  a  village  harvest  quota 
of  200  caribou;  cows  and  calves  may  not  be  taken  from  Apr.  I-Aug.  9.  Reporting  will  be  by  a  community  reporting 
system. 
Sheep: 

1  ram  with  7/8  curi 

Unit  19— Rural  Alaska  resktents  of  Ume  Village  only— No  indivklual  harvest  limit,  but  a  village  harvest  quota  of  40 
rrxxise  (including  those  taken  under  the  State  Tier  II  system);  either  sex.  Reporting  will  be  by  a  community  report- 
ing system. 

Unit  19(A)— that  portion  north  of  the  Kuskokwim  River  upstream  from,  but  not  including  the  Kolmakof  River  drainage 
and  south  of  the  Kuskokwim  River  upstream  from,  but  not  including  the  Holokuk  River  drainage— 1  moose;  how- 
ever, antlertess  rrxwse  may  be  taken  only  during  the  Feb.  1  -Feb.  1 0  season. 

Remainder  of  Unit  1 9(A)— 1  bull  

Unit  19(B)— 1  antleredbull 

Unit  19(C)— 1  antleredbull •• 

Unit  19(D)— that  portkjn  of  the  Upper  Kuskokwim  Controlled  Use  Area  within  the  North  Fork  drainage  upstream  from 

the  confluence  of  the  South  Fori<  to  the  mouth  of  the  Swift  Fork— 1  antlered  buN. 
Unit  19(D) — remainder  of  the  Upper  Kuskokwim  Controlled  Use  Area— 1  bull  

Remainder  of  Unit  19(D)— 1  antlered  buM ■ 

Coyote: 

2  coyotes  .._ - 

Fox.  Red  (including  Cross,  Black  and  Silver  Phases): 

10  foxes;  however,  no  more  ttian  2  foxes  may  be  taken  prior  to  Oct  1  

Hare  (Snowshoe  and  Turtdra): 

1^  limit - - " 

Lynx: 

2  lynx  • 

Wort: 

5  wolves " 

Wolverine: 

1  wolverine 

Grouse  (Spruce.  Blue,  Ruffed,  and  Sharp-tailed): 

15  per  day,  30  in  possession  

Ptarmigan  (Rock,  Wiltow,  and  White-tailed):. 

20  per  day,  40  in  possession 

Trapping: 


Open  season 


July  l^une  30. 

Sept.  1 -May  31. 
Sept.  10-May25. 

Aug.  10-Sept.  30. 
Nov.  1-Feb.  28. 
Aug.  1-Apr.  15. 
Aug.  10-Oct.  10. 
Aug.  10-Sept.  30. 
Nov.  1-Jan.  31. 
Aug.  10-Sept.  30. 
July  l^une  30. 


Aug.  10-Sept.  20. 
July  1-June  30. 

Sept.  1-Sept.  20. 
Nov.  20-Nov.  30. 
Jan.  I^an.  10. 
Feb.  1-Feb.  10. 
Sept.  1-Sept.  20. 
Nov.  20-Nov.  30. 
Jan.  1-Jan.  10. 
Feb.  1-Feb.  10. 
Sept.  1-Sept.  30. 
SepL  1-Oct  10. 
Sept.  1-Sept  30. 

Sept  1-Sept  30. 
Dec.  1-Feb.  28. 
Sept  1-Sept  30. 
Dec.  1-Oec.  15. 

SepL  1-Apr.  30. 

SepL  1-Mar.  15. 

July  1-June  30. 

Nov.  1-Feb.  28. 

Aug.  10-Apr.  30. 

Sept.  1-Mar.  31. 

Aug.  10-Apr.  30. 

Aug.  10-Apr.  30. 


Beaver 

No  limit „ 

Coyote: 

No  lirrot 

Fox,  Red  (inchjding  Cross.  Black  and  Silver  Ptiases): 

No  limit ~ 

Lynx: 

No  limit » 

Marten: 

No  limit „ 

Mink  and  Weasel: 

No  limit 

Muskrat: 

No  limit 

Otter 

No  limit » 

Wolf: 

No  limit 

Wolverine: 

No  limit 


Open  season 


Nov.  1-Apr.  15. 
Nov.  1-Mar.  31. 
Nov.  1-Mar.  31. 
Nov.  1-Feb.  28. 
Nov.  1-Feb.  28. 
Nov.  1-Feb.  28. 
Nov.  1-June  10. 
Nov.  1-Apr.  15. 
Nov.  1-Mar.  31. 
Nov.  1-Mar.  31. 


(20)  Unit  20.  (i)  Unit  20  consists  of  the 
Yukon  River  drainage  upstream  from 
and  including  the  Tozitna  River 
drainage  to  and  including  the  Hamlin 
Creek  drainage,  drainages  into  the  south 
bank  of  the  Yukon  River  upstream  from 
and  including  the  Charley  River 
drainage,  the  Ladue  River  and  Fortymile 
River  drainages  and  the  Tanana  River 
drainage  north  of  Unit  13  and 
dowrnstream  from  the  east  bank  of  the 
Robertson  River; 

(A)  Unit  20(A)  consists  of  that  portion 
of  Unit  20  bounded  on  the  south  by  the 
Unit  13  boundary,  bounded  on  the  east 
by  the  west  bank  of  the  Delta  River, 
bounded  on  the  north  by  the  north  bank 
of  the  Tanana  River  from  its  confluence 
with  the  Delta  River  downstream  to  its 
confluence  with  the  Nenana  River,  and 
bounded  on  the  west  by  the  east  bank 
of  the  Nenana  River; 

(B)  Unit  20(B)  consists  of  drainages 
into  the  north  bank  of  the  Tanana  River 
from  and  including  Hot  Springs  Slough 
upstream  to  and  including  the  Banner 
Creek  drainage; 

(C)  Unit  20(C)  consists  of  that  portion 
of  Unit  20  bounded  on  the  east  by  the 
east  bank  of  the  Nenana  River  and  on 
the  north  by  the  north  bank  of  the 
Tanana  River  downstream  from  the 
Nenana  River; 

(D)  Unit  20(D)  consists  of  that  portion 
of  Unit  20  bounded  on  the  east  by  the 
east  bank  of  the  Robertson  River  and  on 
the  west  by  the  west  bank  of  the  Delta 
River,  and  drainages  into  the  north  bank 
of  the  Tanana  River  from  its  confluence 
with  the  Robertson  River  downstream 
to,  but  excluding  the  Banner  Creek 
drainage; 

(E)  Unit  20(E)  consists  of  drainages 
into  the  south  bank  of  the  Yukon  River 
upstream  from  and  including  the 


Charley  River  drainage,  and  the  Ladue 
River  drainage; 

(F)  Unit  20(F)  consists  of  the 
remainder  of  Unit  20; 

(ii)  In  the  folloAving  areas,  the  taking 
of  wildhfe  for  subsistence  uses  is 
prohibited  or  restricted  on  pubhc  land: 

(A)  Lands  within  Mount  McKinley 
National  Park  as  it  existed  prior  to 
December  2, 1980,  are  closed  to 
subsistence  uses.  Subsistence  uses  as 

authorized  by  § .25(k)(20)  are 

permitted  in  Denali  National  Preserve 
and  lands  added  to  Denali  National  Park 
on  December  2,  1980^  ^ 

(B)  Use  of  motorized  vehicles  or  pack 
animals  for  hunting  is  prohibited  from 
Aug.  5-Aug.  25  in  the  Delta  Controlled 
Use  Area,  the  boundary  of  which  is 
defined  as:  a  line  beginning  at  the 
confluence  of  Miller  Creek  and  the  Delta 
River,  then  west  to  vertical  angle  bench 
mark  Miller,  then  west  to  include  all 
drainages  of  Augustana  Creek  and  Black 
Rapids  Glacier,  then  north  and  east  to 
include  all  drainages  of  McGinnis  Creek 
to  its  confluence  with  the  Delta  River, 
then  east  in  a  straight  line  across  the 
Delta  River  to  Mile  236.7  Richardson 
Highway,  then  north  along  the 
Ridiardson  Highway  to  its  junction  with 
the  Alaska  Hi^way,  then  east  along  the 
Alaska  Highway  to  the  west  bank  of  the 
Johnson  River,  then  south  along  the 
west  bank  of  the  Johnson  River  and 
Johnson  Glacier  to  the  head  of  the 
C^well  Glacier,  then  west  along  the 
north  bank  of  the  Canwell  Glacier  and 
Miller  Creek  to  the  Delta  River; 

(C)  The  Dalton  Highway  Corridor 
Management  Area,  which  consists  of 
those  portions  of  Units  20,  24,  25,  and 
26  extending  five  miles  from  each  side 
of  the  Dalton  Highway  from  the  Yukon 
River  to  milepost  300  of  the  Dalton 
Highway,  is  closed  to  the  use  of 


motorized  vehicles,  except  aircraft  and 
boats,  and  to  licensed  highway  vehicles, 
snowmobiles,  and  firearms  except  as 
provided  below.  The  use  of 
snowmobiles  is  authorized  only  for  the 
subsistence  taking  of  wildlife  by 
residents  Uving  within  the  E)alton 
Highway  Corridor  Management  Area. 
The  use  of  hcensed  highway  vehicles  is 
limited  only  to  designated  roads  within 
the  Dalton  Highway  Corridor 
Management  Area.  The  use  of  firearms 
within  the  Corridor  is  authorized  only 
for  the  residents  of  Alatna,  Allakaket, 
Anaktuvuk  Pass,  Bettles,  Evansville, 
Stevens  Village,  and  residents  Uving 
within  the  Corridor; 

(D)  The  Glacier  Mountain  Controlled 
Use  Area,  which  consists  of  that  portion 
of  Unit  20(E)  bounded  by  a  line 
beginning  at  Mile  140  of  the  Taylor 
Highway,  then  north  along  the  highway 
to  Eagle,  then  west  along  the  cat  trail 
from  Eagle  to  Crooked  (Zreek.  then  from 
Crooked  Creek  southwest  along  the  west 
bank  of  Mogul  Creek  to  its  headwaters 
on  North  Peak,  then  west  across  North 
Peak  to  the  headwaters  of  Independence 
Creek,  then  southwest  along  the  west 
bank  of  Independence  Creek  to  its 
confluence  with  the  North  Fork  of  the 
Fortymile  River,  then  easterly  along  the 
south  bank  of  the  North  Fork  of  the 
Fortymile  River  to  its  confluence  with 
Champion  Creek,  then  across  the  North 
Fork  of  the  Fortymile  River  to  the  south 
bank  of  Champion  Creek  and  easterly 
along  the  south  bank  of  Champion  Creek 
to  its  confluence  with  Little  Champion 
Creek,  then  northeast  along  the  east 
bank  of  Little  Champion  Creek  to  its 
headwaters,  then  northeasterly  in  a 
direct  line  to  Mile  140  on  the  Taylor 
Highway,  is  closed  to  the  use  of  any 
motorized  vehicle  for  hunting  from 
Augtist  5-September  20;  however,  this 
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does  not  prohibit  motorized  access  via. 
or  transportation  of  harvested  wildlife 
on.  the  Taylor  Highway  or  any  airport; 

(E)  The  Minto  Flats  Management 
Ansa,  which  consists  of  that  portion  of 
Unit  20  bounded  by  the  ElUot  Highway 
beginning  at  Mile  118,  then 
northeasterly  to  Mile  96,  then  east  to  the 
Tolovana  Hotsprings  Dome,  then  east  to 
the  Winter  Cat  Trail,  then  along  the  Cat 
Trail  south  to  the  Old  Telegraph  Trail  at 
Dunbar,  then  westerly  along  the  trail  to 
a  point  where  it  joins  the  Tanana  River 
three  miles  above  Old  Minto.  then  along 
the  north  bank  of  the  Tanana  River 
(including  all  channels  and  sloughs 
except  Swan  Neck  Slough),  to  the 
confluence  of  the  Tanana  and  Tolovana 
Rivers  and  then  northerly  to  the  point 
of  begiiming,  is  open  to  moose  hunting 
by  permit  only; 

(F)  The  Fairoanks  Management  Area, 
which  consists  of  the  Coldstream 
subdivision  OSE  V«  SE  V«.  Section  28 
and  Section  33,  Township  2  North, 
Range  1  West,  Fairbanks  Meridian)  and 
that  portion  of  Unit  20(B)  bovmded  by 
a  line  from  the  confluence  of  Rosie 
Creek  and  the  Tanana  River,  northerly 
along  Rosie  Creek  to  the  divide  between 
Rosie  Creek  and  Cripple  Creek,  then 
down  Cripple  Creek  to  its  confluence 


with  Ester  Creek,  then  up  Ester  Creek  to 
its  confluence  with  Ready  Bulhon 
Creek,  then  up  Ready  Bulhon  Creek  to 
the  siunmit  of  Ester  Dome,  then  down 
Sheep  Creek  to  its  confluence  with 
Coldstream  Creek,  then  easterly  along 
Coldstream  Creek  to  its  confluence  with 
First  Chance  Creek,  then  up  First 
Chance  Creek  to  Timgsten  Hill,  then 
southerly  along  Steele  Creek  to  its 
intersection  with  the  Trans-Alaska 
Pipeline,  then  southerly  along  the 
pipeline  right-of-way  to  the  Chena 
River,  then  along  the  north  bank  of  the 
Chena  River  to  the  Moose  Creek  dike, 
then  southerly  along  Moose  Creek  dike 
to  its  intersection  with  the  Tanana 
River,  and  then  westerly  along  the  north 
bank  of  the  Tanana  River  to  the  point  of 
beginning,  is  open  to  moose  hunting  by 
bow  and  arrow  only; 

(G)  The  Ferry  Trail  Management  Area, 
which  consists  of  that  portion  of  Unit 
20(A)  bounded  on  the  north  by  the  Rex 
Trail;  on  the  west  by  the  east  bank  of  the 
Nenana  River  from  its  intersection  with 
the  Rex  Trail  south  to  the  divide 
forming  the  north  boundary  of  the 
Lignite  Creek  drainage;  on  the  south  by 
that  divide  easterly  and  southerly  to  the 
headwaters  of  Sanderson  Creek  at 


Usibelh  Peak,  then  along  a 
southwesterly  line  to  the  confluence  of 
Healy  Creek  and  Coal  Creek,  then 
upstream  easterly  along  the  south  bank 
of  Healy  Creek  to  the  north  fork  of  Healy 
Creek,  then  along  the  north  fork  of 
Healy  Creek  to  its  headwaters;  on  the 
east  by  a  straight  line  from  the 
headwaters  of  Healy  Creek  to  the 
headwaters  of  Dexter  Creek,  then  along 
Dexter  Creek  to  the  Totatlanika  River, 
then  down  the  east  bank  of  the 
Totatlanika  River  to  the  Rex  Trail  is 
open  to  caribou  himting  by  permit  only, 
(iii)  Unit-specific  regulations; 

(A)  Bait  may  be  used  to  hunt  black 
bear  between  April  15  and  June  30; 

(B)  Trapping  of  wolves  in  Unit  20(E) 
during  April  and  October  with  a  steel 
trap,  or  with  a  snare  using  cable  smaller 
than  Vsz  inch  diameter,  is  prohibited; 

(C)  The  taking  of  up  to  three  moose 
per  regulatory  year  by  the  residents  of 
Unit  20  and  21  is  allowed  for  the 
celebration  known  as  the  Nuchalawoyya 
Potlatch.  under  the  terms  of  a  Federal 
registration  permit.  Permits  will  be 
issued  to  inaividuals  only  at  the  request 
of  the  Native  Village  of  Tanana.  This 
three  moose  limit  is  not  aunulative 
with  that  permitted  by  the  State. 


Harvest  limits 


Harvest  limits 


Hunting: 
Blad<  Bear 

3  bears » 

Brown  Bear 

Unit  20— except  Unit  20(E)— 1  bear  every  four  regulatory  years - 

Caribou: 

Unit  20(E)— 1  bull  by  Federal  registration  pennit  only;  the  season  will  dose  when  a  harvest  quota  of  150  for  the 
Fortymile  herd  has  been  reached. 

Unit  20(F>— Tozitna  River  drainage— 1  caribou;  however,  only  bull  caribou  may  be  taken  Aug.  10-SepL  30 

Unit  20(F)— south  of  the  Yukon  River - 

Remainder  of  Unit  20(F)— 1  buN  

MOOS6' 

Unit  20(A)— <he  Ferry  Trail  Management  Area— 1  bull  with  spike-fork  or  SO^nch  antlers  or  antlers  with  4  or  more  brow 
tines  on  one  side. 

Remainder  of  Unit  20(A)— 1  antfered  bull  

Unit  20(B>— that  portion  within  the  Minto  Flats  Management  Area— 1  bull  by  Federal  registratton  permit  only  

Unit  20(B>— the  drainage  of  the  MkJdIe  Fork  of  the  Chena  River  and  that  portion  of  the  Sateha  River  Drainage  up- 
stream from  and  including  Goose  Creek— 1  antlered  bull. 

Remainder  of  Unit  20(B)— 1  antlered  bull  - 

Unit  20(C)— that  portion  within  Denali  Natkxial  Park  and  Preserve  west  of  the  ToWat  River,  excluding  lands  within 
Mount  McKinley  National  Park  as  it  existed  prior  to  December  2,  1980—1  antlered  bull;  however,  white-phased  or 
partial  atoino  (more  than  50  percent  white)  moose  may  not  be  taken. 

Remainder  of  Unit  20(C>— 1  antlered  bull;  however,  white-phased  or  partial  afcino  {more  than  50  percent  white) 
moose  may  not  be  taken. 

Unit  20(E)— tfiat  portkjn  drained  by  the  Ladue,  Sixty-mite,  and  Forty-mile  Rivers  (all  forks)  from  Mile  9'A  to  Mile  145 
Taykx  Highway,  including  ttie  Boundary  Cutoff  Road— 1  anttered  bull. 

Remainder  of  Unit  20(E)— that  portkxi  draining  into  the  Yukon  River  upstream  from  and  including  the  Charley  River 
drainage  to  and  irx^kjding  the  Boundary  Creek  drainages  and  the  Taykx  Highway  from  mile  145  to  Eagle— 1  ant- 
lered bull. 

Unit  20(F)— that  portion  within  the  Dalton  Highway  Corridor  Management  Area— 1  antlered  bull  by  Federal  registratton 
permit  only. 

Remainder  of  Unit  20(F>— 1  antlered  bull  

Coyote: 

2  coyotes  ~ 


Open  season 


July  1-June  30. 

SepL  1-May31. 

Aug.  10-Sept.  30. 
Nov.  15-Feb.  28. 
Aug.  10-Sept.  30. 
Nov.  26-Dec.  10. 
Mar.  I-Mar.  15. 
No  open  season. 
Aug.  10-Sept.  30. 

SepL  1-SepL  20. 

SepL  1-SepL  20. 
SepL  1-Sept  20. 
Jan.  10-Feb.  28. 
SepL  1-SepL20. 

SepL  1-SepL20. 
SepL  1-SepL  30. 
Nov.  15-Oec.  15. 

Sept.  1-SepL  30. 

SepL  1-SepL  15. 

SepL  5-SepL  30. 


SepL  1-SepL  25. 
SepL  1-SepL25. 
SepL  1-Apr.  30. 


Fox,  Red  (including  Cross,  Black  and  Silver  Pt^ases): 

10  foxes;  however,  no  more  than  2  foxes  may  be  taken  prior  to  OcL  1 
Hare  (Srwwshoe  aiKJ  Tundra): 

No  limit „ , 


Lynx: 

Unit  20(E)— 2  lynx  

Remainder  of  Unit  20—2  lynx „..„ __ 

Wolf: 

10  wolves „ 

Wolvehne: 

1  wolverine „ 

Grouse  (Spruce,  Blue.  Ruffed,  and  Sharp-tailed):. 

Unit  20(D)— that  portfon  south  of  the  Tanana  River  and  west  of  the  Johnson  River— 15  per  day,  30  in  possession. 
provktod  that  not  more  ttian  5  per  day  and  10  in  possesskxi  are  sharp-tailed  grouse. 

Unit  20 — Remainder— 15  per  day,  30  in  possesskxi „ „ 

Ptamiigan  (Rock.  WiOow,  and  White-tailed); 

Unit  20— <tx)se  portiorw  within  five  miles  of  Alaska  Route  5  (Taytor  Highway,  both  to  Eagle  and  the  Alaska-Canada 
boundary)  and  that  portfon  of  Alaska  Route  4  (Rk:hardson  Highway)  soi4h  of  Delta  Junctfon— 20  per  day,  40  in 
possesskxi. 

Unit  20— Remainder— 20  per  day,  40  in  possesskxi 

Trapping: 
Beaver 

Unit  20(A).  20(B),  Unit  20(C).  Unit  20(E).  and  20(D>— that  portkxi  draining  into  the  north  bank  of  the  Tanana  River,  in- 
cluding the  islands  in  the  Tanana  River— 25  beaver. 

Remainder  of  Unit  20(D)— 15  beaver 

Unit  20(F)— 50  beaver „_ ]". 

Coyote: 

Unit  20(E)-No  limit 

Remainder  Unit  20— No  limit _ 

Fox,  Red  (indudmg  Cross.  Black  and  Silver  Pttases): 

No  limit 


Lynx: 

No  limit „ 

Marten: 

No  limit 

Mink  and  Weasel: 

No  limit , 

Muskrat: 

Unit  20(E)— No  limit 

Remainder  of  Unit  20— No  limit . 
Otter: 

No  limit 

Wolf: 

Unit  20(E)— No  linrt 

Remainder  of  Unit  20 — No  limit . 
Wolverine: 

No  limit 


Open 


SepL  1-Mar.  15. 

July  1-June30. 

Nov.  I-Jan.  31. 
Dec.l-Jan.3l. 

Aug.  lO-Apr.  sa 

SepL  1-Mar.  31 

Aug.  2&-lylar.  31. 
Aug.  10-Mar.  31. 
Aug.  10-Mar.  31. 

Aug.  lO-Apr.  Sa 

Nov.  1-Apr.  15. 

Feb.  1-Apr.  15l 
Nov.  1-Apr.  15. 

Nov.  1-Feb.  28. 
Nov.  1-Mw.  31. 

Nov.  1-Peb.  28. 

Dec.  1-JarL  15. 

Nov.  1-feb.  28. 

Nov.  1-Feb.  28. 

SepL20->>une  lO 
Nov.  1->kjne  10. 

Nov.  1-Apr.  15. 

OcL  1-Apr.  30 
Nov.  1-Mar.  31. 


Nov.  1-Peb.  28. 


(21)  Unit  21.  (i)  Unit  21  consists  of 
drainages  into  the  Yukon  River 
upstream  from  Paimiut  to,  but  not 
including  the  Tozitna  River  drainage  on 
the  north  bank,  and  to,  but  not 
including  the  Tanana  River  drainage  on 
the  south  bank;  and  excluding  the 
Koyukuk  River  upstream  and  including 
from  the  Dulbi  River  drainage: 

(A)  Unit  21(A)  consists  of  the  Innoko 
River  drainage  upstream  from  and 
including  the  Iditarod  River  drainage, 
and  the  Nowitna  River  drainage 
upstream  from  the  Little  Mud  River, 

(B)  Unit  21(B)  consists  of  the  Yukon 
River  drainage  upstream  from  Ruby  and 
east  of  the  Ruby-Poorman  Road, 
downstream  from  and  excluding  the 
Tozitna  River  and  Tanana  River 
drainages,  and  excluding  the  Nowitna 
River  drainage  upstream  from  the  Little 


Mud  River,  and  excluding  the  Melozitna 
River  drainage  upstream  from  Grayling 
Cieek; 

(C)  Unit  21(C)  consists  of  the 
Melozitna  River  drainage  upstream  from 
GrayUng  Creek,  and  the  Dulbi  River 
drainage  upstream  from  and  including 
the  Cottonwood  Creek  drainage; 

(D)  Unit  21(D)  consists  of  the  Yukon 
River  drainage  from  and  including  the 
Blackburn  Creek  drainage  upstream  to 
Ruby,  including  the  area  west  of  the 
Ruby-Poorman  Road,  excluding  the 
Koyukuk  River  drainage  upstream  from 
the  Dulbi  River  drainage,  and  excluding 
the  Dulbi  River  drainage  upstream  from 
Cottonwood  Creek; 

(E)  Unit  21(E)  consists  of  the  Yukon 
River  drainage  from  Paimiut  upstream 
to,  but  not  including  the  Blackburn 
Creek  drainage,  and  the  Iimoko  River 


drainage  downstream  from  the  Iditarod 
River  drainage; 

(ii)  In  the  following  areas,  the  taking 
of  wildlife  for  subsistence  uses  is 
prohibited  or  restricted  on  pubUc  land: 

(A)  The  Koyukuk  Controlled  Use 
Area,  which  consists  of  those  portions 
of  Units  21  and  24  bounded  by  a  line 
from  the  north  bank  of  the  Yukon  Rivo' 
at  Koyukuk.  then  northerly  to  the 
confluences  of  the  Honhosa  and  Kateel 
Rivers,  then  northeasterly  to  the 
confluences  of  Billy  Hawk  Creek  and 
the  Huslia  River  (65"  57'  N.  lat..  156*41' 
W.  long.),  then  easterly  to  the  south  and 
of  Solsmunket  Lake,  then  east  to 
Hughes,  then  south  to  Little  Indian 
River,  then  southwesterly  to  the  crest  of 
Hochandochtla  Mountain,  then 
southwest  to  the  mouth  of  Cottcnwood 
Creek  then  southwest  to  Bishop  Rock. 
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then  westerly  along  the  north  bank  of 
the  Yukon  River  (including  Koyxikuk 
Island)  to  the  point  of  beginning,  is 
closed  during  moose-hunting  seasons  to 
the  use  of  aircraft  for  hunting  moose, 
including  transportation  of  any  moose 
himter  or  moose  part;  however,  this 
does  not  apply  to  transportation  of  a 
moose  hunter  or  moose  part  by  aircraft 
between  publicly  owned  airports  in  the 
controlled  use  area  or  between  a 
publicly  owned  airport  within  the  area 
and  points  outside  the  area;  all  hunters 
on  the  Koyxikuk  River  passing  the 
ADF4G  operated  check  station  at  Ella's 
Cabin  (15  miles  upstream  firom  the 
Yukon  on  the  Koyukuk  River)  are 
required  to  stop  and  report  to  ADF&G 
personnel  at  the  check  station; 

(B)  The  Paradise  Controlled  Use  Area, 
which  consists  of  that  portion  of  Unit  21 
bounded  by  a  line  beginning  at  the  old 
village  of  Paimiut,  then  north  along  the 
west  bank  of  the  Yukon  River  to 
Paradise,  then  northwest  to  the  mouth 


of  Stanstrom  Creek  on  the  Bonasila 
River,  then  northeast  to  the  mouth  of  the 
Anvik  River,  then  along  the  west  bank 
of  the  Yukon  River  to  the  lower  end  of 
Eagle  Island  (approximately  45  miles 
north  of  Grayling),  then  to  the  mouth  of 
the  Iditarod  River,  then  down  the  east 
bank  of  the  Innoko  River  to  its 
confluence  with  Paimiut  Slough,  then 
south  along  the  east  bank  of  Paimiut 
Slough  to  its  mouth,  and  then  to  the  old 
village  of  Paimiut,  is  closed  during 
moose  hunting  seasons  to  the  use  of 
aircraft  for  hunting  moose,  including 
transportation  of  any  moose  hunter  or 
part  of  moose;  however,  this  does  not 
apply  to  transportation  of  a  moose 
hunter  or  part  of  moose  by  aircraft 
between  publicly  owned  airports  in  the 
Controlled  Use  Area  or  between  a 
pubUcly  owned  airport  within  the  area 
and  points  outside  the  area. 

(iii)  Unit-specific  regulations; 

(A)  Bait  may  be  used  to  hunt  black 
bear  between  April  15  and  June  30. 


(B)  A  firearm  may  be  used  to  take 
beaver  with  a  trapping  license  in  Unit 
21(E)  from  Apr.  1-June  1. 

(C)  The  taking  of  up  to  three  moose 
per  regulatory  year  by  the  residents  of 
Units  20  and  21  is  allowed  for  the 
celebration  known  as  the  Nuchalawoyya 
Potlatch,  under  the  terms  of  a  Federal 
registration  permit.  Permits  will  be 
issued  to  individuals  only  at  the  request 
of  the  Native  Village  of  Tanana.  This 
three  moose  limit  is  not  cumulative 
with  that  permitted  by  the  State. 

(D)  The  taking  of  up  to  three  moose 
per  regulatory  year  by  the  residents  of 
Unit  21  is  allowed  for  the  celebration 
knovsm  as  the  Kaltag/Nulato  Stickdance, 
under  the  terms  of  a  Federal  registration 
permit.  Permits  will  be  issued  to 
individuals  only  at  the  request  of  the 
Native  Village  of  Kaltag  or  Nulato.  This 
three  moose  limit  is  not  cumulative 
with  that  permitted  by  the  State. 


Harvest  limits 


Hunting: 
Black  Bear 
3  t)ears 


Brown  Bear: 

1  bear  every  four  regulatory  years 

Caribou: 

Ur2  2V(D>-2toiS*of!t^ukori*Riler  ar^easrt  of"me"Koyl*^'R^^  hwiiever.  2  additioTOl  caribou  may 

be  taken  during  a  winter  season  to  be  announced. 

Unit  21(D)-Flemainder  (Western  Arctfc  Caribou  herd)-6  caribou  per  day;  however,  cow  caribou  may  not  be  taken 
May  l6-%June30. 
Moose: 

Unit  21(A)— 1  buB 

Unit  21(B)  and  (C) — 1  antlered  bull •••' "■■■■■o"i;i'"Ac'"Uli"c:'iK""V!i^'''K" 

Unit  21(D)— 1  moose;  however,  antlerless  moose  may  be  taken  only  from  Sept  21-Sept.  25  and  t-eo.  ^-^■eo.  d. 

moose  mav  not  be  taken  within  one-hall  mile  of  the  Yukon  River  during  the  February  season. 
Unit  21(E)-l  moose;  however,  only  bulls  may  be  taken  from  Aug.  20-Sept.  25;  moose  may  not  be  taken  witfun  one- 
half  mile  of  the  Innoko  or  Yukon  River  during  the  February  season. 
Coyote:  A 

2  coyotes  

Fox,  Red  (including  Cross,  Black  and  Silver  Phases): 

10  foxes;  however,  no  more  than  2  foxes  may  be  taken  prior  to  Oct  1  .._ 

Hare  (Snowshoe  and  Turxjra): 


Open  season 


Ho  limit 


Lynx: 

2  lynx  

Wolf: 

5  wolves 

Wolverine: 

1  wolverine 

Grouse  (Spruce,  Blue,  Ruffed,  and  Sharp-tailed): 

15  per  day,  30  in  possession  

Ptannigan  (Rock,  Wiltow,  and  White-tailed): 

20  per  day,  40  in  possesskxi  

Trapping: 

Beaver  • 

Unit  21(E)— No  Umit 

Remainder  of  Unit  21— No  Umit  

Coyote: 


No  limit 


Fox,  Red  (including  Cross,  Black  and  Silver  Ptwses): 

Nolimit 

Lyrw: 


July  l-Oune  30. 
Sept  1-May31. 

Aug.  10-Sept.  30. 

Aug.  10-Sept.  30. 
Winter  season  to 
be  announced. 

July  1-June  30. 

Aug.  20-Sept.  25. 
Istov.  1-Nov.  30. 
Sept.  5-Sept  25. 
Sept  5-Sept  25. 
Feb.  1-Feb.  5. 
Aug.  20-Sept.  25. 
Feb.  1-Feb.  10. 

Sept  1-Apr.  30. 

Sept  1-Mar.  15. 

July  1-June  30. 

Nov.  1-Feb.  28. 

Aug.  10-Apr.  30. 

Sept.  1-Mar.  31. 

Aug.  10-Apr.  30. 

Aug.  10-Apr.  30. 

Nov.  1-June  1. 
Nov.  1-Apr.  15. 

Nov.  1-Mar.  31. 

Nov.  1-Feb.  28. 
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Harvest  limits 

Open  season 

No  limit 

Nov.  1-Feb.  28. 

Marten: 

No  limit          

Nov.  1-Feb.  28. 

Mink  and  Weasel: 

Nov.  1-Feb.  28. 

Muskrat 

No  Hmit     - - 

Nov.  1-June  10. 

Otter 

No  Hmit — - 

Nov.  1-Apr.  IS. 

Wolf: 

No  limit                          

Nov.  1-Mv.  31. 

Wolverine: 

No  limit 

Nov.  1-M».  31. 

(22)  Unit  22.  (i)  Unit  22  consists  of 
Bering  Sea,  Norton  Sound,  Bering  Strait, 
Chukchi  Sea,  and  Kotzebue  Sound 
drainages  frt>m.  but  excluding,  the 
Pastolik  River  drainage  in  southern 
Norton  Sound  to,  but  not  including,  the 
Goodhope  River  drainage  in  Southern 
Kotzebue  Sound,  and  all  adjacent 
islands  in  the  Bering  Sea  between  the 
mouths  of  the  Goodhope  and  Pastolik 
Rivers: 

(A)  Unit  22(A)  consists  of  Norton 
Sound  drainages  from,  but  excluding, 
the  Pastolik  River  drainage  to,  and 
including,  the  Ungalik  River  drainage, 
and  Stuart  and  Besboro  Islands; 


(B)  Unit  22(B)  consists  of  Norton 
Sound  drainages  frx}m.  but  excluding, 
the  Ungalik  River  drainage  to,  and 
including,  the  Topkok  Creek  drainage; 

(C)  Unit  22(C)  consists  of  Norton 
Soimd  and  Bering  Sea  drainages  from, 
but  excluding,  the  Topkok  Creek 
drainage  to,  and  including,  the  Tisuk 
River  drainage,  and  King  and  Sledge 
Islands; 

(D)  Unit  22P)  consists  of  that  portion 
of  Unit  22  draining  into  the  Bering  Sea 
north  of,  but  not  including,  the  Tisuk 
River  to  and  including  Cape  York,  and 
St.  Lawrence  Island; 

(E)  Unit  22(E)  consists  of  Bering  Sea, 
Bering  Strait,  Chukchi  Sea,  and 


Kotzebue  Sound  drainages  from  Cape 
YoriiL  to,  but  excluding,  the  Goodhope 
River  drainage,  and  including  Little 
Diomede  Island  and  Fairway  Rock, 
(ii)  Unit-specific  regulations; 

(A)  A  firearm  may  be  used  to  take 
beaver  with  a  trapping  Ucense  in  Unit 
22  during  the  estabUshed  seasons. 

(B)  Snowmachines  may  be  used  to 
take  caribou  and  moose  in  Unit  22 
during  estabhshed  seasons;  however, 
shooting  from  a  snovnnachine  in  motion 
is  prohibited. 

(C)  Coyote,  incidentally  taken  with  a 
trap  or  snare  intended  for  red  fox  or 
wolf,  may  be  used  for  subsistence 
purposes. 


Harvest  limits 


Open  season 


Hunting: 
Black  Bear 

3  bears 

Brown  Bear: 

Unit  22(C)— 1  bear  every  four  regulatory  years 


Remainder  of  Unit  22—1  bear  every  four  regulatory  years 


Caribou: 

Unit  22(A)  and  (B)— 6  caribou  per  day;  however,  cow  caribou  may  not  be  taken  May  l6->)une  30. 

Moose: 

Unit  22(A)— 1  antlered  bull;  however  the  period  of  Oct  1-Oct  10  is  restricted  to  resklents  of  Unit  22(A)  only 


Unit  22(B)— 1  moose;  however,  antlertess  nrwose  may  be  taken  only  from  Dec.  1-Oec  31;  no  person  may  take  a  cow 
accompanied  t>y  a  calf. 

Unit  22(C)— 1  antlered  bull _ 

Unit  22(D)— 1  moose;  however,  antlerless  moose  may  be  taken  only  from  Dec.  1-Dec.  31;  no  person  may  take  a  cow 
accompanied  by  a  calf. 

Unit  22(E)— 1  moose;  no  person  may  take  a  cow  accompanied  by  a  calf — 

Muskox: 

Unit  22(D)  and  (E)— 1  bull  by  Federal  registration  permit  only.  Federal  pubic  larxjs  are  ctosed  to  the  taking  of  muskox 
except  by  Federally-qualified  subsistence  users. 

Remainder  of  Unit  22  ~ - 

Coyote: 

Federal  pubiK  lands  are  ctosed  to  ttie  taking  of  coyotes  _ ~ 

Fox,  ArctK  (Blue  and  White  Phase): 


2  foxes 


Fox  Red  (including  Cross,  Black  and  Silver  Phases): 

1 0  foxes  

Hare  (Snowshoe  and  Tundra): 

hto  limit 

Lynx: 

2  lynx  ~ 

Wolf: 

No  limit 

Wolverine: 


July  1-June  30. 

Sept  1-0ct31. 
May  10-May25. 
Sept  1-Oct31. 
Apr.  15-May  25. 

July  1-June  30. 

Aug.  1-Oct  10. 
Dec.  1-Jan.  31. 
Aug.  1-Jan.  31. 

Sept  1-Sept  14. 

Aug.  1-Jan.  31. 

Aug.  1-Mar.  31. 
Sept  ^->ian.  31. 
No  open  seasoa 
No  open  season. 
Sept  1-Apr.  30. 
Nov.  1-Apr.  15. 
Sept  1-Apr.  15. 
Nov.  1-Apr.  IS. 
Nov.  1-Apr.  15. 


31582        Federal  Register  /  Vol.  60,  No.  115  /  Thursday.  June  15.  1995  /  Rules  and  Regulations 


Federal  Register  /  Vol.  60.  No.  115  /  Thursday.  June  15,  1995  /  Rules  and  Regulations        31583 


Harvest  limits 


1  woluArtnA  ,,,,,,,,,,,,,..••.•••••••••••••■■••••••••••••••••"•■"•■•"•••••'•""*"*•""*"••""""""***"""""'**"'"'""*"**"'"""* 

Grouse  (Spruce,  Blue,  Ruffed,  and  Sharp-tailed): 

15  per  day,  30  in  possession  

Ptarmiaan  (Rock,  Willow,  and  White-tailed):  ^  „„ .  ^  .^ 
Unit  22(A)  and  22(B)  east  of  and  including  the  Niukluk  River  drainage— »0  per  day.  80  in  possession 
Unit  22  Remainder— 20  per  day,  40  in  possession 

Trapping: 

Beaver 

Unit  22(A)  and  (B)— 50  twaver 

Unit  22(C),  (D),  and  (E)— 50  beaver  

Coyote: 

Federal  public  lands  are  closed  to  the  takjng  of  coyotes  

Fox,  Arctic  (Blue  and  White  Phase): 

hto  limit 

Fox,  Red  (indud»ig  Cross.  Black  and  Silver  Phases): 

No  limit - - " 

Lynx: 

^to  limit ~ • 

Marten: 

No  limit 

Mink  and  Weasel: 

No  limit - 

Muskrat: 

No  limit " 

Otter. 

No  limit — 

Wolf: 

No  limit — 

Woivehne: 

No  limit " 


Open  season 


SepL  1-Mar.  31. 

Aug.  10-Apr.  30. 

Aug.  10-Apr.  30. 
Aug.  10-Apr.  30. 

Nov.  1-June  10. 
Nov.  1-Apr.  15. 

No  open  season. 

Nov.  1-Apr.  15. 

Nov.  1-Apr.  15. 

Nov.  1-Apr.  15. 

Nov.  1-Apr.  15. 

Nov.  I^an.  31. 

Nov.  1-June  10. 

Nov.  1-Apr.  15. 

Nov.  1-Apr.  15. 

Nov.  1-Apr.  15. 


(23)  Unit  23.  (i)  Unit  23  consists  of 
Kotzebue  Sound,  Chukchi  Sea,  and 
Arctic  Ocean  drainages  from  and 
including  the  Cioodhope  River  drainage 
to  Cape  Lisbume: 

(ii)  In  the  foUowdng  areas,  the  taking 
of  wildlife  for  subsistence  uses  is 
prohibited  or  restricted  on  pubUc  land: 

(A)  The  Noatak  Controlled  Use  Area, 
which  consists  of  that  portion  of  Unit  23 
in  a  corridor  extending  five  miles  on 
either  side  of  the  Noatak  River 
beginning  at  the  mouth  of  the  Noatak 
River,  and  extending  upstream  to  the 
mouth  of  Sapun  Creek,  is  closed  for  the 
period  August  25-September  15  to  the 
use  of  aircraft  in  any  manner  either  for 
hunting  of  ungulates,  bear,  wolves,  or 
wolverine,  or  for  transportation  of 
hunters  or  harvested  species.  This  does 
not  apply  to  the  transportation  of 
hunters  or  parts  of  ungulates,  bear, 


wolves,  or  wolverine  by  regularly 
scheduled  flights  to  communities  by 
carriers  that  normally  provide 
scheduled  air  service; 

(B)  The  Northwest  Alaska  Brown  Bear 
Management  Area,  which  consists  of 
those  portions  of  Unit  23,  except  the 
Baldwin  Peninsula  north  of  the  Arctic 
Circle,  Unit  24  west  of  the  Dahon 
Highway  Corridor  Management  Area, 
and  Unit  26(A)  is  open  to  brown  bear 
hunting  by  State  registration  permit  in 
lieu  of  a  resident  tag;  no  resident  tag  is 
required  for  taking  brown  bears  in  the 
Northwest  Alaska  Brovm  Bear 
Management  Area,  provided  that  the 
hunter  has  obtained  a  State  registration 
permit  prior  to  hunting;  aircraft  may  not 
be  used  in  the  Northwest  Alaska  Brown 
Bear  Management  Area  in  any  manner 
for  brown  bear  hunting  under  the 


authority  of  a  brown  bear  State 
registration  permit,  including 
transportation  of  hunters,  bears  or  parts 
of  bears;  however,  this  does  not  apply 
to  transportation  of  bear  hunters  or  bear 
parts  by  regularly  scheduled  flights  to 
and  between  communities  by  carriers 
that  normally  provide  scheduled  service 
to  this  area,  nor  does  it  apply  to 
transportation  of  aircraft  to  or  between 
publicly  owned  airports, 
(iii)  Unit-specific  regulations; 

(A)  Motor-driven  boats  or 
snowmachines  may  be  used  to  take 
caribou;  however,  shooting  from  a 
snowmachine  in  motion  is  prohibited. 

(B)  Swimming  caribou  may  be  taken 
with  a  firearm  using  rimfire  cartridges; 

(C)  A  firearm  may  be  used  to  take 
beaver  with  a  trapping  license  in  all  of 
Unit  23  from  Nov.  1-Jun.  10. 


Harvest  limits 


Hunting: 
Black  Bear 

3  bears 

Brown  Bear: 

Unit  23— except  the  Bakjwin  Peninsula  north  of  the  Arctw  Circle— 1  bear 

Remainder  of  Unit  23—1  bear  every  four  regulatory  years 

Caribou: 

15  caribou  per  day;  however,  cow  caribou  may  not  be  taken  May  16-June  30 

Sheeo' 

Unit  23— that  portion  west  of  Howard  Pass  and  the  Aniuk,  Cutter  and  Redstone  Rivers 

Remainder  of  Unit  23—1  ram  with  7/8  curt  horn  or  larger 

Remainder  of  Unit  23—1  sheep. 


Open  season 


July  1-June  30. 

Sept  1-ltAay31. 
Sept.  1-Oct  10. 
Apr.  15-May  25. 

July  1-June  30. 

No  open  season. 
Aug.  10-Sept  20. 
Oct  1-Apr.  30. 


Harvest  limits 

Moose: 

Unit  23— that  portion  north  and  west  of  and  including  the  SingoaHk  River  drainage,  and  all  lands  draining  into  the 
Kukpuk  arti  Ipewik  Rivers— 1  moose;  no  person  may  take  a  cow  accon^ianted  by  a  calf. 

Unit  23— that  portion  lying  within  the  Noatak  River  drainage— 1  moose;  however,  anttertess  moose  may  be  taken  only 
from  Nov.  1-Mar.  31 ;  no  person  may  take  a  cow  accompanied  by  a  calf. 

Remainder  of  Unit  23—1  moose;  no  person  may  take  a  cow  accornpanied  by  a  calf 

Muskox: 

Unit  23  South  of  Kotzebue  Sound  and  west  of  and  including  the  Buckland  River  drainage— 1  bull  b^ederal  registra- 
tion permit  only.  Federal  public  lands  are  ck»sed  to  the  taking  of  muskox  except  by  Federally-qualified  subsistence 
users. 

Rerrainder  of  Unit  23  „..„.... 

Coyote: 

2  coyotes  

Fox,  Arctic  (Blue  and  White  Phase):  

2  foxes  

Fox,  Red  (including  Cross,  Black  and  Silver  Phases): 

10  foxes;  however,  no  rrxxe  than  2  foxes  may  be  taken  prior  to  Oct  1 

Hare:  (SrvMvshoe  and  Turxlra) 

No  limit _ _ 

Lynx: 

2  lyru  „ 

Wolf:  

5  wolves „ 

Wolverine: 

1  wolverine 

Grouse  (Spruce,  Blue,  Ruffed,  and  Sharp-tatted): 

15  per  day,  30  in  possession  

Ptamiigan  (Rock,  Wiltow,  and  White-tailed): 

20  per  day,  40  in  possession  „ ■ 

Trapping: 

Beaver 

Unit  23 — the  Kobuk  and  Selawik  River  drainages — 50  beaver  

Remainder  of  Unit  23— 30  beaver !!."..."!!!!!"!."!!."."!!!!"""!"!! 

Coyote: 

No  limit „ 

Fox,  ArctK  (Blue  and  White  Phase): 

No  limit 

Fox,  Red  (including  Cross,  Black  and  Silver  Phases): 

No  limit 

Lynx: 

3  lynx  _ _ 

Marten: 

No  limit „ 

Mink  and  Weasel:  ' 

No  limit 

Muskrat:  

No  limit „.„ 

Otter  

No  limit 

Wolf:  " 

No  limit _ 

Wolverine: 

No  limit t. 


Open  season 


July  1-Mar.  31. 

Aug.  1-SepL  15. 
Oct  1-M».  31. 
Aug.  1-Mar.  31. 

Sept.  1-Jan.  31. 


No  open  season. 
Sept  1-Apr.  30. 
Sept  1-Apr.  30. 
Sept  1-Mar.  15. 
July  l^Juna  30. 
Dec.  1-Jan.  15. 
Nov.  10-Mar.  31. 
Sept  1-Mar.  31. 
Aug.  10-Apr.  30. 
Aug.  10-Apr.  30. 

Nov.  1-June  10. 
Nov.  1-June  10. 

Nov.  1-Apr.  15 

Nov.  1-Apr.  15. 

Nov.  1-Apr.  15. 

Dec.  1-Jan.  15. 

Nov.  1-Apr.  15. 

Nov.  1-Jan.  31. 

Nov.  1-June  10. 

Nov.  1-Apr.  15. 

Nov.  10-Mar.  31. 

Nov.  1-Apr.  15. 


(24)  Unit  24.  (i)  Unit  24  consists  of  the 
Koyukuk  River  drainage  upstream  fitjm 
but  not  including  the  Dulbi  River 
drainage; 

(ii)  In  the  follov^^ng  areas,  the  taking 
of  wildlife  for  subsistence  uses  is 
prohibited  or  restricted  on  public  land: 

(A)  The  Dalton  Highway  Corridor 
Management  Area,  which  consists  of 
those  portions  of  Units  20,  24,  25,  and 
26  extending  five  miles  fixDm  each  side 
of  the  Dalton  Highway  from  the  Yukon 
River  to  milepost  300  of  the  Dalton 
Highway,  is  closed  to  the  use  of 
motorized  vehicles,  except  aircraft  and 
boats,  and  to  licensed  highway  vehicles. 


snowmobiles,  and  firearms  except  as 
follows:  The  use  of  snowmobiles  is 
authorized  only  for  the  subsistence 
taking  of  wildlife  by  residents  Uving 
within  the  Dalton  Highway  Corridor 
Management  Area.  The  use  of  hcensed 
highway  vehicles  is  limited  only  to 
designated  roads  within  the  Dalton 
Highway  Corridor  Management  Area. 
The  use  of  firearms  within  the  Corridor 
is  authorized  only  for  the  residents  of 
Alatna,  Allakaket,  Anaktuvuk  Pass, 
Battles,  Evansville,  Stevens  Village,  and 
residents  living  within  the  Ckirridor; 

(B)  The  Kanuti  ConUt)lled  Use  Area, 
which  consists  of  that  portion  of  Unit  24 


bounded  by  a  line  from  the  Bettles  Field 
VOR  to  the  east  side  of  Fish  Creek  Lake, 
to  Old  Dummy  Lake,  to  the  south  end 
of  Lake  Todatonten  (including  all  waters 
of  these  lakes),  to  the  northernmost 
headwaters  of  Siruk  Creek,  to  the 
highest  peak  of  Double  Point  Mountain, 
then  back  to  the  Bettles  Field  VOR.  is 
closed  during  moose-hunting  seasons  to 
the  use  of  aircraft  for  hunting  moose, 
including  transportation  of  any  moose 
hunter  or  moose  part;  however,  this 
does  not  apply  to  transportation  of  a 
moose  himter  or  moose  part  by  aircraft 
between  pubhcly  owned  airports  in  the 
controlled  use  area  or  between  a 
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publicly  owned  airport  within  the  area 
and  points  outside  the  area; 

(C)  The  Koyxikuk  Controlled  Use 
Area,  which  consists  of  those  portions 
of  Units  21  and  24  bounded  i)y  a  line 
from  the  north  bank  of  the  Yukon  River 
at  Koyukuk.  then  northerly  to  the 
confluences  of  the  Honhosa  and  Kateel 
Rivers,  then  northeasterly  to  the    ^ 
confluences  of  Billy  Hawk  Creek  and 
the  Huslia  River  (65'  57'  N.  lat..  156"  41' 
W.  long.),  then  easterly  to  the  south  end 
of  Solsmunket  Lake,  then  east  to 
Hughes,  then  south  to  Little  Indian 
River,  then  southwesterly  to  the  crest  of 
Hochandochtla  Mountain,  then 
southwest  to  the  mouth  of  Cottonwood 
Creek,  then  southwest  to  Bishop  Rock, 
then  westerly  along  the  north  bank  of 
the  Yukon  River  (including  Koyukuk 
Island)  to  the  point  of  beginning,  is 
closed  during  moose-hunting  seasons  to 
the  use  of  aircraft  for  hunting  moose, 
including  transportation  of  any  moose 


hunter  or  moose  part;  however,  this 
does  not  apply  to  transportation  of  a 
moose  hunter  or  moose  part  by  aircraft 
between  publicly  owned  airports  in  the 
controlled  use  area  or  between  a 
publicly  owned  airport  within  the  area 
and  points  outside  the  area;  all  hunters 
on  the  Koyukuk  River  passing  the 
ADF&G  operated  check  station  at  Ella's 
Cabin  (15  miles  upstream  from  the 
Yukon  on  the  Koyukuk  River)  are 
required  to  stop  and  report  to  ADF&G 
personnel  at  the  check  station; 

(D)  The  Northwest  Alaska  Brown  Bear 
Management  Area,  which  consists  of 
those  portions  of  Unit  23.  except  the 
Baldwin  Peninsula  north  of  the  Arctic 
Circle.  Unit  24  west  of  the  DaUon 
Highway  Corridor  Management  Area, 
and  Unit  26(A).  is  open  to  brown  bear 
hunting  by  State  registration  permit  in 
lieu  of  a  resident  tag.  No  resident  tag  is 
required  for  taking  browm  bears  in  the 
Northwest  Alaska  Brown  Bear 


Management  Area,  provided  that  the 
hunter  has  obtained  a  State  registration 
permit  prior  to  hunting.  Aircraft  may 
not  be  used  in  the  Northwest  Alaska 
Brown  Bear  Management  Area  in  any 
manner  for  brown  bear  himting  under 
the  authority  of  a  brown  bear  State 
registration  permit,  including 
transportation  of  himters.  bears  or  parts 
of  bears.  However,  this  does  not  apply 
to  transportation  of  bear  hunters  or  bear 
parts  by  regularly  scheduled  flights  to 
and  between  communities  by  carriers 
that  normally  provide  scheduled  service 
to  this  area,  nor  does  it  apply  to 
transportation  of  aircraft  to  or  between 
pubUcly  owned  airports, 
(iii)  Unit-specific  regulations; 

(A)  Bait  may  be  used  to  himt  black 
bear  between  April  15  and  June  30. 

(B)  Arctic  fox.  incidentally  taken  with 
a  trap  or  snare  intended  for  red  fox.  may 
be  used  for  subsistence  purposes. 


Harvest  limits 


Hunting: 
Black  Bear 
Sbears 


Unit  24— mat  portion  west  of  the  Dalton  Highway  Comdof  Management  Area— 1  bear -- 

Remainder  of  Unit  24—1  bear  every  four  regulatory  years 

^^*^  24-the  Kanuti  River  drainage  upstream  from  Kanuti,  Chalatna  Creek,  the  Fish  Creek  drainage  (including  Bo- 
nanza Creek) — 1  txjll.                                                                                        ,.     ^_    ,       -- 
Remainder  of  Unit  24—5  caribou  per  day;  however,  cow  caribou  may  not  be  taken  P^y  16-Oune  30  

Sheep: 

Unit  24-that  portion  within  the  Gates  of  the  Arctic  National  Park-3  sheep •::::::"';;'::;":"":i"U;:""A;;i:";i.i;;;^i 

Unit  24-that  portion  within  the  Dalton  Highway  Corridor  Management  Area;  except.  Gates  of  the  Arctic  National 

Park— 1  ram  with  7/8  curi  horn  or  larger  by  Federai  registration  permit  only. 
Remainder  of  Unit  24—1  ram  with  7/8  curl  horn  or  larger  

'^'*^nit  24— that  portion 'within  the  Koyukuk  Controlled  Use  Area— 1  moose:  however,  antlertess  moose  may  be  taken 
only  during  the  periods  of  Sept  21-Sept  25,  Dec.  1-Oec.  10,  and  Mar.  l-f^ar.  10. 


Open  season 


Unit  24-that  portion  that  includes  the  John  River  drainage  within  the  Gates  of  the  ArctK  Natranal  P^lk-^  rnoose  .^. 
Unit  24-«ll  drainages  to  the  north  of  the  Koyukuk  River  upstream  from  and  including  the  Alatna  River  to  ar" jncluo- 
ing  the  North  Fork  of  the  Koyukuk  River,  except  that  portion  of  the  John  River  within  the  Gates  of  the  Arctic  Na- 
tiwial  Part<-1  moose;  however,  antlertess  moose  may  be  taken  only  frofti  Sept  21-Sept.  25  andMar  1-Mar.  ia 
Unit  24-that  portion  within  the  Dalton  Highway  Corridor  Management  Area;  except.  Gates  of  the  Arcbc  National 
Parte— 1  antlered  bull  by  Federal  registration  pemnrt  only.  ,..,..  i,-^  ,».  -,«««« 

Remainder  of  Unit  24—1  antlered  bull.  Public  lands  in  the  Kanuti  Controlled  Use  Area  are  ctosed  to  taking  of  moose, 
except  by  eligible  mral  Alaska  residents  during  seasons  identified  above. 
Coyote: 

2  coyotes  

Fox,  Red  (including  Cross,  Black  and  Silver  Phases): 

10  foxes;  however,  no  more  than  2  foxes  may  be  taken  prior  to  Oct.  1  

Hare  (Snowshoe  and  Tundra): 

No  limit 

Lyrw: 

2  lynx  ; 

Wolf: 

5  wolves - 

Wolverine: 

1  wolverine " 

Grouse  (Spnjce,  Blue.  Ruffed,  and  Sharp-tailed): 

15  per  day,  30  in  possession  

Ptannigan  (Rock.  Willow,  and  White-tailed): 

20  per  day,  40  in  possesskxi  - 

Trapping: 
Beaver 

NoHmit 


July  1-June  30. 

Sept  1-May  31. 
Sept.  1-May  31. 

Aug.  10-Sept.  30. 

July  1-June  30. 

Aug.  1-Apr.  30. 
Aug.  10-Sept.  20. 

Aug.  10-Sept.  20. 

Sept  5-Sept  25. 
Dec.  1-Dec.  10. 
Mar.  1-Mar.  10. 
Aug.  1-Oec.  31. 
Aug.  25-Sept.  25. 
Mar.  1-Mar.  10. 

Aug.  25-Sept.  25. 

Aug.  25-Sept.  25. 

SepL  1-Apr.  30. 
Sept  1-Mar.  15. 
July  1-June  30. 
Nov.  I-Feb.  28. 
Aug.  10-Apr.  30. 
Sept  1-Mar.  31. 
Aug.  10-Apr.  30. 
Aug.  10-Apr.  30. 

Nov.  1-Apr.  15. 


Federal  Register  /  Vol.  60,  No.  115  /  Thursday.  June  15,  1995  /  Rules  and  Regulations        31585 


Uarvest  limits 


Coyote: 

No  limit » 

Fox,  Red  (including  Cross,  Black  and  Silver  Phases): 

No  limit 

Lyrw: 

No  limit 

Marten: 

No  limit 

Mink  and  Weasel: 

No  limit 

Muskrat: 

No  limit 

Otter 

No  limit » — 

Wolf: 

No  limit 

Wolverine: 

No  limit 


Open  season 


Nov.  1-Mar.  31. 
Nov.  1-Feb.  28. 
Nov.  1-Feb.  28. 
Nov.  1-Feb.  28. 
Nov.  1-feb.  28. 
Nov.  1-June  10. 
Nov.  1-Apr.  15. 
Nov.  1-Mar.  31. 
Nov.  1-Mar.  31. 


(25)  Unit  25.  (i)  Unit  25  consists  of  the 
Yukon  River  drainage  upstream  from 
but  not  including  the  Hamlin  Creek 
drainage,  and  excluding  drainages  into 
the  south  bank  of  the  Yukon  River 
upstream  from  the  Charley  River: 

(A)  Unit  25(A)  consists  of  the 
Hodzana  River  drainage  upstream  from 
the  Narrows,  the  Chandalar  River 
drainage  upstream  from  and  including 
the  East  Fork  drainage,  the  Christian 
River  drainage  upstream  from  Christian, 
the  Sheenjek  River  drainage  upstream 
from  and  including  the  Thluidiohnjik 
Creek,  the  Coleen  River  drainage,  and 
the  Old  Crow  River  drainage; 

(B)  Unit  25(B)  consists  of  the  Little 
Black  River  drainage  upstream  from  but 
not  including  the  Big  Creek  drainage, 
the  Black  River  drainage  upstream  from 
and  including  the  Salmon  Fork 
drainage,  the  Porcupine  River  drainage 
upstream  from  the  confluence  of  the 
Coleen  and  Porcupine  Rivers,  and 
drainages  into  the  north  bank  of  the 
Yukon  River  upstream  from  Circle, 
including  the  islands  in  the  Yukon 
River. 

(C)  Unit  25(C)  consists  of  drainages 
into  the  south  bank  of  the  Yukon  River 
upstream  from  Circle  to  the  Subunit 
20(E)  boundary,  the  Birch  Creek 
drainage  upstream  from  the  Steese 
Highway  bridge  (milepost  147),  the 
Preacher  Creek  drainage  upstream  from 
and  including  the  Rock  Creek  drainage, 
and  the  Beaver  Creek  drainage  upstream 


from  and  including  the  Moose  Creek 
drainage; 

(D)  Unit  25(D)  consists  of  the 
remainder  of  Unit  25; 

(ii)  In  the  following  areas,  the  taking 
of  wildlife  for  subsistence  uses  is 
prohibited  or  restricted  on  public  land: 

(A)  The  Dalton  Highway  Corridor 
Management  Area,  which  consists  of 
those  portions  of  Units  20,  24,  25,  and 
26  extending  five  miles  from  each  side 
of  the  Dalton  Highway  from  the  Yukon 
River  to  milepost  300  of  the  Dalton 
Highway,  is  closed  to  the  use  of 
motorized  vehicles,  except  aircraft  and 
boats,  and  to  Ucensed  highway  vehicles, 
snowmobiles,  and  firearms  except  as 
follows:  The  use  of  snowmobiles  is 
authorized  only  for  the  subsistence 
taking  of  wildhfe  by  residents  Uving 
within  the  Dalton  Highway  Corridor 
Management  Area.  The  use  of  Ucensed 
highway  vehicles  is  Umited  only  to 
designated  roads  within  the  Dalton 
Highway  Corridor  Management  Area. 
The  use  of  firearms  within  the  Corridor 
is  authorized  only  for  the  residents  of 
Alatna,  Allakaket,  Anaktuvuk  Pass, 
Bottles,  Evansville,  Stevens  Village,  and 
residents  hving  within  the  Corridor; 

(B)  The  Arctic  Village  Sheep 
Management  Area;  that  portion  of  Unit 
25(A)  north  and  west  of  Arctic  Village, 
which  is  bounded  on  the  east  by  the 
East  Fork  Chandalar  River  beginning  at 
the  confluence  of  Red  Sheep  Creek  and 
proceeding  southwesterly  downstream 


past  Arctic  Village  to  the  confluence 
with  Crow  Nest  Creek,  continuing  up 
Crow  Nest  Creek,  through  Portage  Lake. 
to  its  confluence  with  the  Junjik  River, 
then  down  the  Jimjik  River  past  Timber 
Lake  and  a  larger  tributary,  to  a  major, 
imnamed  tributary,  northwesterly,  for 
approximately  6  miles  where  the  stream 
forks  into  two  roughly  equal  drainages; 
the  boundary  follows  the  easternmost 
fork,  proceeding  almost  due  north  to  the 
headwaters  and  intersects  the 
Continental  Divide;  the  boundary  then 
follows  the  Continental  Divide  easterly, 
through  Carter  Pass,  then  easterly  and 
northeasterly  approximately  62  miles 
along  the  divide  to  the  head  waters  of 
the  most  northerly  tributary  of  Red 
Sheep  Creek  then  follows  southerly 
along  the  divide  designating  the  eastern 
extreme  of  the  Red  Sheep  Creek 
drainage  then  to  the  confluence  of  Red 
Sheep  Creek  and  the  East  Fork 
Chandalar  River.  Sheep  hunting  in  this 
area  is  restricted  to  residents  of  Arctic 
Village,  Venetie,  Fort  Yukon,  Kaktovik 
and  Chalkytsik. 

(iii)  Unit-specific  regulations; 

(A)  Bait  may  be  used  to  hunt  black 
bear  between  April  15  and  June  30. 

(B)  Motor-driven  boats  or 

snowmachines  may  be  used  to  take 
caribou  and  moose;  however,  shooting 
from  a  snowmachine  in  motion  is 
prohibited. 


Harvest  limits 


Hunting: 
Black  bear 

3  bears - 

Caribou: 

Unit  25(A),  (B),  and  the  remainder  of  Unit  25(D>— 10  caribou;  however,  no  more  than  5  caribou  may  be  transported 

from  these  units  per  regulatory  year. 
Unit  25(C)— that  portion  south  and  east  of  the  Steese  Highway— 1  bull  by  Federal  registratwn  pennit  only;  the  season 
will  ctose  wtien  a  harvest  quota  for  the  Fortymile  herd  has  been  reached.  The  harvest  quota  win  be  determined  by 
the  Board  after  consuttatkxi  with  ADF&G  and  announced  before  the  season  opening. 


Open  season 


July  1-June  30. 

July  1-Apr.  30. 

Aug.  10-Sept  30. 
Dec.  1-Feb.  28. 
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Harvest  limits 


25<CV-that  DOrtion  north  and  west  of  the  Steese  Highway-1  caribou:  however.  onJy  bull  caribou  n^  be  taken  dur- 
i.^  ttwAiT^O^aseason.  During  the  wintir  season,  caribou  may  be  taken  only  wrth  a  Federal  reg«tratK)n 

U(S?S<C»-4hat  portion  of  Unit  25(D)  drained  by  the  west  fort<  of  the  Dall  River  west  of  150*  W.  long.-1  bull 

Sheep' 

Unit  25(A)-that  portK>n  within  the  Dalton  Highway  Comdor  ^anagemert  Area^^^^...^^^^..^...-^v:"r^^ 
Units  25<A)— Arctic  Village  Sheep  Management  Afea-2  rams  by  Federal  registration  permit  o^V- P"*^ jf^  "^ 

(£S  to  fr«^^(tiee^^        t^rural  Alaska  reskJents  of  Arctic  Village.  Venetie.  Fort  Yukon.  Kaktovik  and 

Chalkytsik  during  seasons  identified  above. 
Ren^inder  of  Unit  25(A)— 3  sheep  by  Federal  registratkxi  permrt  only 

MOOS6' 

Unit  25(A)— 1  antlered  bull  - 

Unit  25(B)-that  portkxi  within  the  Porcupine  River  drainage  upstream  from,  but  excluding  the  Coleen  River  drain- 

uRb^^P^  draining  into  the  north  bank  of  the  Yukon  River  upstream  from  and  including  the  Kandik  River 

drainage,  including  the  islands  in  the  Yukon  River— 1  antlered  bul. 
Remainder  of  Unrt  25(B)— 1  antlered  bull • 


Open  season 


Unit  25(C)— 1  antlered  bull 


ijZ  25(DMVVwt)-that  portion  tying  west  of  a  line  extending  from  the  Unit  25(D)  boundary  on  Preacher  Creek^ 
ASeam1!SJ>rSw  Creik.  Birch  Creek  and  Lower  Mouth  Birch  Creek  to  the Jukon  Rrver  then  down- 
stream atong  the  north  bank  of  the  Yi*oo  River  (inducing  islands)  to  the  conAiwnce  of  ttieHadweenzik^Ri 


^iver.  then 


^e^mXg  thTwest  bank  of  the  Hadweenzk  River  to  the  confluence  of  Fo^^,and  One^Half  M"e  Creek-  ttwi 
uSeam  akxw  Forty  and  One-Half  Mile  Creek  to  Nelson  Mountain  on  the  Unrt  25(D)  boundary-l  bu«  by  a  Fed- 
eJTregstratio^  permrt.  Alternate  pemrts  altowing  for  designated  hunters  ^^^^^^^ '^^^.'f,^^'^'^. 
res.de  in  Beaver,  Birch  Creek,  or  Stevens  Village.  Moose  huntng  on  public  larxl  .n  mis  portion  of  Unrt25(D)  (W^ 
is  ctosed  at  all  times  except  for  resklents  of  Beaver,  Birch  Creek  and  Stevens  Village  dunng  seasons  identmed 
above.  The  moose  season  will  be  ctosed  when  30  antlered  moose  have  been  han/ested  in  the  entirety  of  Unit 

25(D)  (West). 
Remainder  of  Unit  25(D)— 1  antlered  moose - 


Beaver 

Unrt  25.  excluding  u™t  25(C)— 1  beaver  per  day;  1  in  possession 

Unit  25(C) 

Coyote: 

2  coyotes  " " ' 

Fox.  Red  (including  Cross,  Black  and  Silver  Phases): 

10  foxes;  however,  no  more  than  2  foxes  may  be  taken  prior  to  Oct  1  - 

Hare  (Snowshoe  and  Tundra): 

Ho  limrt 

Lynx: 

Unrt  25(C)— 2  lynx  

Remainder  of  Unrt  25—2  lynx  - 

Wolf: 

Unrt  25(A)— No  Bmrt •• 

Remainder  of  Unrt  25—10  wolves 

Wolverine: 

1  wolverine 

Grouse  (Spruce.  Blue.  Ruffed,  and  Sharp-tailed): 

Unrt  25(C)— 15  per  day.  30  in  possession  _ ~ 

Remainder  of  Unrt  25—15  per  day.  30  in  possesston «..» 

Ptarmigan  (Rock.  Wiltow.  and  Whrte-taited):  ^      .^,  _  „. 

uiirt  25(C)— those  portions  wrthin  5  miles  of  Route  6  (Steese  Highway)— 20  per  day.  40  in  possession 

Remainder  of  Unrt  25—20  per  day.  40  in  possession  

Trapping:  - 

Boflvcr 

Unrt  25(C)— 25  beaver - * 

Remainder  of  Unrt  25—50  beaver 

Coyote: 

No  limrt • 

Fox.  Red  (including  Cross.  Black  and  Silver  Phases): 

No  limrt 

Lynx: 

Unrt  25(C)— No  Rmrt v " 

Remainder  of  Unrt  25— No  limit - 

Marten: 

No  limrt 

Mink  and  Weasel: 

No  limrt ~ — 

Muskrat: 

No  limrt ~ - 

Otter 

No  limrt " 


Aug.  10-Sept.  20. 
Feb.  15-Mar.  15. 

Aug.  10-Sept.  30. 

No  open  season. 
Aug.  10-Apr.  30. 


Aug.  10-Apr.  30. 

Aug.  25-Sept.  25. 
Dec.  1-Oec.  10. 
Aug.  25-Sept.  30. 
Dec.  1-Oec.  10. 
Sept.  5-Sept.  30. 
Dec.  1-Oec.  15. 
Aug.  2&-Sept.  25. 
Dec.  1-Oec.  15. 
Sept.  1-SepL  15. 
Aug.  25-Feb.  28. 


Aug.  25-Sept.  25. 
Dec.  1-Oec.  20. 

Apr.  16-OcL  31. 
No  open  season. 

Sept.  1-Apr.  30. 

Sept.  1-Mar.  15. 

July  1-June  30. 

Dec.  1-Jan.  31. 
Nov.  1-Feb.  28. 


Aug. 
Aug. 


10-Apr.  30. 
10-Apr.  30. 


SepL  1-Mar.  31. 

Aug.  10-Mar.  31. 
Aug.  10-Apr.  30. 


Aug. 
Aug. 


10-Mar.  31. 
10-Apr.  30. 


Nov.  1-Apr. 
Nov.  1-Apr. 


15. 
15. 


Nov.  1-*ter.  31. 

Nov.  1-Feb.  28. 

Dec.  1-Jan.  15. 
Nov.  1-Feb.  28. 

Nov.  1-Feb.  28. 

Nov.  1-Feb.  28. 

Nov.  1-June  10. 

f^ov.  1-Apr.  15. 
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Harvest  limrts 

Wolf. 

No  limrt 

Wolverir>e: 

Unrt  25(C)— No  limit 

Remainder  of  Unrt  25 — No  limrt 


Open  season 


Nov.  1-Mar.  31. 

Nov.  1-feb.  28. 
Nov.  1-Mar.  31. 


(26)  Unit  26.  (i)  Unit  26  consists  of 
Arctic  Ocean  drainages  between  Cape 
Lisbume  and  the  Alaska-Canada  border 
including  the  Firth  River  drainage 
within  Alaska: 

(A)  Unit  26(A)  consists  of  that  portion 
of  Unit  26  lying  west  of  the  ItkilUk  River 
drainage  and  west  of  the  east  bank  of  the 
Colville  River  between  the  mouth  of  the 
Itkillik  River  and  the  Arctic  Ocean; 

(B)  Unit  26(B)  consists  of  that  portion 
of  Unit  26  east  of  Unit  26(A),  west  of  the 
west  bank  of  the  Canning  River  and 
west  of  the  west  bank  of  the  Marsh  Fork 
of  the  Canning  River; 

(C)  Unit  26(C)  consists  of  the    . 
remainder  of  Unit  26; 

(ii)  In  the  following  areas,  the  taking 
of  wildlife  for  subsistence  uses  is 
prohibited  or  restricted  on  pubUc  land: 

(A)  The  Unit  26(A)  Controlled  Use 
Area,  which  consists  of  Unit  26(A).  is 
closed  to  the  use  of  aircraft  in  any 
manner  for  moose  hunting,  including 
transportation  of  moose  hunters  or  parts 
of  moose  from  Aug.  1-Aug.  31  and  from 
Jan.  1-Mar.  31.  No  hunter  may  take  or 
transport  a  moose,  or  part  of  a  moose  in 
Unit  26(A)  after  having  been  transported 
by  aircraft  into  the  unit.  However,  this 
does  not  apply  to  transportation  of 
moose  hunters  or  moose  peuts  by 


regularly  scheduled  flights  to  and 
between  villages  by  carriers  that 
normally  provide  scheduled  service  to 
this  area,  nor  does  it  apply  to 
transportation  by  aircraft  to  or  between 
pubhcly  owned  airports; 

(B)  The  Dalton  Highway  Corridor 
Management  Area,  which  consists  of 
those  portions  of  Units  20.  24.  25.  and 
26  extending  five  miles  from  each  side 
of  the  Dalton  Highway  from  the  Yukon 
River  to  milepost  300  of  the  Dalton 
Highway,  is  closed  to  the  use  of 
motorized  vehicles,  except  aircraft  and 
boats,  and  to  Ucensed  highway  vehicles, 
snowmobiles,  and  firearms  except  as 
follows:  The  use  of  snowmobiles  is 
authorized  only  for  the  subsistence 
taking  of  wildlife  by  residents  Uving 
writhin  the  Dalton  Highway  Ck)rridor 
Management  Area.  The  use  of  Ucensed 
highway  vehicles  is  limited  only  to 
designated  roads  within  the  Dalton 
Highway  Corridor  Management  Area. 
The  use  of  firearms  within  the  Ck)rridor 
is  authorized  only  for  the  residents  of 
Alatna,  Allakaket.  Anaktuvuk  Pass. 
Bettles.  Evansville.  Stevens  Village,  and 
residents  Uving  within  the  (Corridor; 

(C)  The  Northwest  Alaska  Brown  Bear 
Management  Area,  which  consists  of 
those  portions  of  Unit  23.  except  the 


Baldwin  Peninsula  north  of  the  Arctic 
Qrcle.  Unit  24  west  of  the  Dalton 
Highway  Corridor  Management  Area, 
and  Unit  26(A),  is  open  to  brown  bear 
hunting  by  State  registration  permit  in 
lieu  of  a  resident  tag.  No  resident  tag  is 
required  for  taking  brown  bears  in  the 
Northwest  Alaska  Brown  Bear 
Management  Area,  provided  that  the 
hunter  has  obtained  a  State  registration 
permit  prior  to  hunting.  Aircraft  may 
not  be  used  in  the  Northwest  Alaska 
Brown  Bear  Management  Area  in  any 
manner  for  brown  bear  hunting  under 
the  authority  of  a  brown  bear  State 
registration  permit,  including 
transportation  of  hunters,  bears  or  parts 
of  bears.  However,  this  does  not  apply 
to  transportation  of  bear  hunters  or  bear 
parts  by  regularly  scheduled  flights  to 
and  between  communities  by  carriers 
that  normally  provide  scheduled  service 
to  this  area,  nor  does  it  apply  to 
transportation  of  aircraft  to  or  between 
publicly  owned  airports, 
(iii)  Unit-specific  regulations; 

(A)  Motor-driven  boats  and 
snowmachines  may  be  used  to  take 
caribou;  however,  shooting  from  a 
snowmachine  in  motion  is  prohibited. 

(B)  Swimming  caribou  may  be  taken 
with  a  firearm  using  rimfire  cartridges; 


Harvest  limrts 


Hunting: 
Black  Bear 

Shears 

Brown  Bear: 

Unrt  26(A) — 1  bear  by  Federal  registratkxi  permrt  only  

Unrt  26(B)— 1  bear 

Unrt  26(B)— 1  bear _ „ 

CaritXMj: 

Unrt  26(A)— 10  caribou  per  day;  however,  cow  caribou  may  not  be  taken  May  16-NJune  30.  Federal  lands  south  of  the 
Colville  River  and  east  of  the  Killik  River  are  closed  to  the  taking  of  caribou  by  non-Federally  qualified  sutjsistence 
users  from  Aug.  1-Sept  30. 
Unrt  26(B)— 10  caribou  per  day;  however,  cow  caritxxj  may  be  taken  only  from  Oct  1-Apr.  30.  Federal  lands  wrthin 
the  Gates  of  tt>e  Arctk:  Nattonal  Preserve  and  the  Datton  Highway  Corridor  are  ctosed  to  the  taking  of  caritxxi  by 
non-Federally  qualified  sutsisterKe  users  from  Aug.  l-SepL  30. 

Unrt  26(C)— 10  caribou  per  day  „ 

Not  more  ttian  5  caribou  per  regulatory  year  may  be  transported  from  Unrt  26  except  to  the  communrty  of  Anaktuvuk 
Pass. 
Sheep: 

Unrt  26(A)— those  porttons  wrthin  the  Gates  of  the  Arctic  Nattonal  Parte— 3  sheep. . 

Unrt  26(A)— that  portion  west  of  Howard  Pass  and  the  Etivluk  River 

Unrt  26(B) — that  portion  wrthin  the  Dalton  Highway  Comdor  Management  Area — 1  ram  wHh  7/8  curt  horn  or  larger  by 

Federal  registration  permrt  only. 
Remainder  of  Unrt  26(A)  and  (B)— including  the  Gates  of  the  Arctk:  National  Preserve— 1  ram  with  7/8  curt  horn  or 
larger. 


Open  season 


July  1-June  30. 

May  1-Oct31. 
May  1-Oct  31. 
SepL  1-May31. 

July  1-June  30. 


July  1-June  30. 


July  1-Apr.  30. 


Aug.  1-Apr.  30. 
No  open  season. 
Aug.  10-Sept  20. 

Aug.  10-Sept  20. 
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Htfvestlniits 


Unit 
largei 


26(CH3  »»-p  per  reguU.ocy  yean  theAug.  ^0^^  sejon^  [^r^KSctLTreS^^  ^  SCeS 


Sheep  in  accordance  wrth  a  Federal  communrty  harvest  strategy  tor  Un«  26(t,) 
harvest  limrts  of  3  sheep  tjy  desigrwted  hunter. 

''Tfiit  26(A>--that  portkjn  of  the  CoMIe  River  drairvage 

moose;  however,  no  person  may  take  a  cow  aceonipanied  t^' «  «^    ««,™a««d  b«  a  caH  s. 

Remainder  of  Unit  26(A)-1  mooee;  however,  no  person  may  take  a  cow  accorrpanied  by  a  can  

Unit  26<B>— that  portion  within  two  miles  of  the  Dalton  Highway ; •"•*"" 

Unit  26(B)  Remainder  and  (C>— l  moose - 


Open  season 


Aug.  10-Sept  20. 
Oct  1-Apr.  30. 


Aug.  1-Mar.  31. 

Aug.  1-Oec.  31. 
No  open  season. 
Aug.  1 -Dec.  31. 

Oct  1-Nov.  15. 
Mar.  1-Mar.  31. 


village  of  Kaktovik  only.  Public 
village  of  Kaktovik  during  seasons  identified  above 
Coyote: 

2  coyotes  - 

Fox.  Arctic  (Btoa  and  White  Ptiase): 

2toxes  •"•• "" •• 

Pn«  RMt  rmdudRiG  Cross,  Stack  and  Silver  Phases):  _~,  ..mbt  k 

U^^SrSSh^b  foxes;  however,  no  more  than  2  foxes  may  be  taken  prtor  to  Oct  1 ...-...•    J^  ™-,^- 

Unit  26(C)— 1 0  foxes  | 

Hare  (Snowshoe  and  Tundra): 

No  limit 

Lyru: 

2  lynx  ; 

WoW: 

1 5  wolves  ....- ~ 

Wolverine: 

^  Mf^^vAfinA  .,,,......••••■■• ••■■ ...•••••••• 

Grouse  (Spruce,  oiie.  Riitied.  and  Sharp-taitod): 

15  per  day,  30  in  possession  

Ptarmigan  (Rock,  Wiflow,  and  White-taUed): 

20  per  day.  40  in  possession  

Trapping: 

Coyote: 

No  limit 

Fox.  Arctic  (Blue  and  White  Phase): 

No  limit " 

Fox.  Red  (indudtog  Cross.  Black  and  Silver  Phases) 

NoHmit ~ ~~ 

Lyrw: 

NoHmit ~ 

Marten: 

No  limit 

Mink  and  Weasel: 

No  limit 

Muskrat: 

No  limit  ....„ - 

Otter 

No  limit " 

Wolf: 

No  limit 

Wolverine: 

No  limit 


Sept  1-Apr.  30. 

Sept  1-Apr.  30. 

Sept  1-Mar.  15. 
Nov.  1-Apr.  15. 

July  1-June  30. 

Nov.  1-Apr.  15. 

Aug.  10-Apr.  30. 

Sept  1-Mar.  31. 

Aug.  10-Apr.  30. 

Aug.  10-Apr.  30. 

Nov.  1-Apr.  15. 
Nov.  1-Apr.  15. 
Nov.  1-Apr.  15. 
Nov.  1-Apr.  15. 
Nov.  1-Apr.  15. 
Nov.  1 -Jan.  31. 
Nov.  1^une  10. 
Nov.  1-Apr.  15. 
Nov.  1-Apr.  30. 
Nov.  1-Apr.  15. 


4.  In  Subpart  D  of  36  CFR  36  part  242 

and  50  CFR  part  100.  §§ .26  and 

.27  are  revised  to  read  as  follows: 


_.26   Subsistence  taking  of  fish. 


(a)  Applicability.  (1)  Regulations  in 

§ .26  apply  to  the  taking  of 

finfish.  excluding  halibut,  or  their  parts 
for  subsistence  uses. 

(2)  Finfish.  excluding  halibut,  may  be 
taken  for  subsistence  uses  at  any  time  by 
any  method  unless  restricted  by  the 
subsistence  fishing  regulations  found  in 
§ .26. 


(b)  Definitions.  The  foUovving 
definitions  shall  apply  to  all  regulations 

contained  in  § -26  and 

§ .27. 

Abalone  Iron  means  a  flat  device 
which  is  used  for  taking  abalone  and 
which  is  more  than  one  inch  (24  mm) 
in  width  and  less  than  24  inches  (610 
mm)  in  length,  with  all  prying  edges 
rounded  and  smooth. 

ADF6<j  means  the  Alaska  Department 
of  Fish  and  Game. 

i4nc/ior  means  a  device  used  to  hold 
a  salmon  fishing  vessel  or  net  in  a  fixed 
position  relative  to  the  beach;  this 


includes  using  part  of  the  seine  or  lead, 
a  ship's  anchor,  or  being  secured  to 
another  vessel  or  net  that  is  anchored. 

Bag  Limit  means  the  maximiun  legal 
take  per  person  or  designated  group,  per 
specified  time  period,  even  if  part  or  all 
of  the  fish  are  preserved. 

Beach  seine  means  a  floating  net 
which  is  designed  to  sxuround  fish  and 
is  set  from  and  hauled  to  the  beach. 

Char  means  the  following  species: 
Arctic  char  [Salvelinus  alpinis);  lake 
trout  [Salvelinus  namaycush);  and  IDoUy 
Varden  (Sa7veyj/jus  malma). 
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Crab  means  the  following  species:  red 
king  crab  [Paralithodes  camshatica); 
blue  king  crab  [Paralithodes  platypus); 
brown  king  crab  [Lithodes  aequispina); 
Uthodes  couesi;  all  species  of  tanner  or 
snow  crab  [Chionoecetes  spp.);  and 
Dungeness  crab  [Cancer  magister). 

Dip  net  means  a  bag-shaped  net 
supported  on  all  sides  by  a  rigid  fiame; 
the  maximiun  straight-Une  distance 
between  any  two  points  on  the  net 
fi^me.  as  measured  through  the  net 
opening,  may  not  exceed  five  feet;  the 
depth  of  the  bag  must  be  at  least  one- 
half  of  the  greatest  straight-line  distance, 
as  measured  through  the  net  opening; 
no  portion  of  the  bag  may  be 
constructed  of  webbing  that  exceeds  a 
stretched  measiuement  of  4.5  inches; 
the  frame  must  be  attached  to  a  single 
rigid  handle  and  be  operated  by  hand. 

Diving  Gear  means  any  type  of  hard 
hat  or  skin  diving  equipment,  including 
SCUBA  equipment. 

Drainage  means  all  of  the  waters 
comprising  a  watershed  including 
tributary  rivers,  streams,  sloughs,  ponds 
and  lakes  which  contribute  to  the 
supply  of  the  watershed. 

Drift  gill  net  means  a  drifting  gill  net 
that  has  not  been  intentionally  staked, 
anchored  or  otherwise  fixed. 

Federal  lands  means  lands  and  waters 
and  interests  therein  the  title  to  which 
is  in  the  United  States. 

Fish  wheel  means  a  fixed,  rotating 
device  for  catching  fish  which  is  driven 
by  river  ciurent  or  other  means  of 
power. 

Freshwater  of  streams  and  rivers 
means  the  line  at  which  fi^shwater  is 
separated  from  saltwater  at  the  mouth  of 
streams  and  rivers  by  a  line  drawn 
between  the  seaward  extremities  of  the 
exposed  tideland  banks  at  the  present 
stage  of  the  tide. 

Fyke  net  means  a  fixed.  funneUng 
(fyke)  device  used  to  entrap  fish. 

Gear  means  any  type  of  fishing 
apparatus. 

Gill  net  means  a  net  primarily 
designed  to  catch  fish  by  entanglement 
in  a  mesh  that  consists  of  a  single  sheet 
of  webbing  which  hangs  between  cork 
line  and  lead  line,  and  which  is  fished 
fi-om  the  surface  of  the  water. 

Grappling  hook  means  a  hooked 
device  with  flukes  or  claws,  which  is 
attached  to  a  line  and  operated  by  hand. 

Groundfish — bottomjish  means  any 
marine  finfish  except  halibut,  osmerids. 
herring  and  salmonids. 

Hand  purse  seine  means  a  floating  net 
which  is  designed  to  surround  fish  and 
which  can  be  closed  at  the  bottom  by 
pinning  the  lead  line;  pursing  may  only 
be  done  by  hand  power,  and  a  free- 
running  line  through  one  or  more  rings 
attached  to  the  lead  line  is  not  allowed. 


Herring  pound  means  an  enclosure 
used  primarily  to  contain  live  herring 
over  extended  periods  of  time. 

Hung  measure  means  the  maximum 
length  of  the  cork  line  when  measured 
wet  or  dry  vtrith  traction  applied  at  one 
end  only. 

Jigging  gear  means  a  line  or  lines  urith 
lures  or  baited  hooks,  drawrn  through 
the  water  by  hand,  and  which  are 
operated  during  periods  of  ice  cover 
fi^m  holes  cut  in  the  ice. 

Lead  means  either  a  length  of  net 
employed  for  guiding  fish  into  a  seine, 
set  gill  net.  or  other  length  of  net.  or  a 
length  of  fencing  employed  for  guiding 
fish  into  a  fishwheel.  fyke  net  or  dip  net. 

Long  line  means  either  a  stationary, 
buoyed,  or  anchored  line,  or  a  floating, 
free-drifting  line  with  lures  or  baited 
hooks  attached. 

Possession  limit  means  the  maximum 
number  of  fish  a  person  or  designated 
group  may  have  in  possession  if  the  fish 
have  not  been  canned,  salted,  frozen, 
smoked,  dried,  or  otherwise  preserved 
so  as  to  be  fit  for  human  consumption 
after  a  15  day  period. 

Pot  means  a  portable  structure 
designed  eind  constructed  to  capture  and 
retain  live  fish  and  shellfish  in  the 
water. 

Public  lands  or  public  land  means 
lands  situated  in  the  State  of  Alaska 
which  are  Federal  lands,  except — 

(i)  Land  selections  of  the  State  of 
Alaska  which  have  been  tentatively 
approved  or  vaUdly  selected  imder  the 
Alaska  Statehood  Act  and  lands  which 
have  been  confirmed  to.  vahdly  selected 
by.  or  granted  to  the  Territory  of  Alaska 
or  the  State  under  any  other  provision 
of  Federal  law; 

(ii)  Land  selections  of  a  Native 
Corporation  made  under  the  Alaska 
Native  Claims  Settlement  Act  which 
have  not  been  conveyed  to  a  Native 
Corporation,  unless  any  such  selection 
is  determined  to  be  invalid  or  is 
relinquished;  and 

(iii)  Lands  referred  to  in  Section  19(b) 
of  the  Alaska  Native  Claims  Settlement 
Act. 

Purse  seine  means  a  floating  net 
which  is  designed  to  surround  fish  and 
which  can  be  closed  at  the  bottom  by 
means  of  a  free-running  line  through 
one  or  more  rings  attached  to  the  lead 
line. 

Ring  net  means  a  bag-shaped  net 
suspended  between  no  more  than  two 
frames;  the  bottom  frame  may  not  be 
larger  in  perimeter  than  the  top  frame; 
the  gear  must  be  nonrigid  and 
collapsible  so  that  bee  movement  of  fish 
or  shellfish  across  the  top  of'the  net  is 
not  prohibited  when  the  net  is 
employed. 


Rockfish  means  all  species  of  the 
genus  Sebastes. 

Rod  and  reel  means  either  a  device 
upon  which  a  Une  is  stored  on  a  fixed 
or  revolving  spool  and  is  deployed 
through  guides  mounted  on  a  flexible 
pole,  or  a  line  that  is  attached  to  a  pole. 

Salmon  means  the  following  species: 
pink  salmon  [Oncorhynchus  goihusha); 
sockeye  salmon  (Oncor/iynchus  nerica); 
Chinook  salmon  [Oncorhynchus 
tshawytscha);  coho  salmon 
[Oncorhynchus  kisutch);  and  chum 
salmon  [Oncorhynchus  keta). 

Salmon  stream  means  any  stream 
used  by  salmon  for  spawning  or  for 
travelling  to  a  spawning  area. 

Salmon  stream  terminus  means  a  line 
drawn  between  the  seaward  extremities 
of  the  exposed  tideland  banks  of  any 
salmon  stream  at  mean  lower  low  water. 

Set  gill  net  means  a  gill  net  that  has 
been  intentionally  set.  staked,  anchored, 
or  otherwise  fixed. 

Shovel  means  a  hand-operated 
implement  for  digging  clams  or  cockles. 

Spear  means  a  shaft  with  a  sharp 
point  or  fork-Uke  implement  attached  to 
one  end  which  is  used  to  thrust  through 
the  water  to  impale  or  retrieve  fish  and 
which  is  operated  by  hand. 

Toice  or  Taking  means  to  piusue, 
hunt,  shoot,  trap,  net  captiue,  collect, 
kill,  harm,  or  attempt  to  engage  in  any 
such  conduct. 

To  operate  fishing  gear  means  any  of 
the  following:  the  deployment  of  gear  in 
the  waters  of  Alaska;  the  removal  of  gear 
from  the  waters  of  Alaska;  the  removal 
of  fish  or  shellfish  fix>m  the  gear  during 
an  open  season  or  period;  or  the 
possession  of  a  gill  net  containing  fish 
during  an  open  fishing  period,  except 
that  a  gill  net  which  is  completely  clear 
of  the  water  is  not  considered  to  be 
operating  for  the  purposes  of  minimum 
distance  requirement. 

Trawl  means  a  bag-shaped  net  towed 
through  the  water  to  capture  fish  or 
shellfish. 

Trout  means  the  following  species: 
cutthroat  trout  (Qncor/iync/ius  clarki) 
and  rainbow  trout  or  steelhead  trout 
[Oncorhynchus  mykiss]. 

(c)  Methods,  means,  and  general 
restrictions.  (1)  No  person  may  buy  or 
sell  fish,  their  parts,  or  their  eggs  which 
have  been  taken  for  subsistence  uses, 
unless,  prior  to  the  sale,  the  prospective 
buyer  or  seller  obtains  a  determination 
fix>m  the  Federal  Subsistence  Board  that 
the  sale  constitutes  customary  trade. 

(2)  No  person  may  take  fish  for 
subsistence  uses  within  300  feet  of  any 
dam.  fish  ladder,  weir,  culvert  or  other 
artificial  obstruction. 

(3)  No  person  may  use  explosives  or 
chemicals  to  take  fish  for  subsistence 
uses. 
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(4)  Each  person  shall  plainly  and 
legibly  inscribe  his  or  her  first  initial, 
last  name,  and  address  on  any  fish 
wheel,  keg.  buoy,  stakes  attached  to  gill 
nets,  and  on  any  other  unattended 
fishing  gear  which  the  person  has 
employed  to  take  fish  for  subsistence 
uses. 

(5)  All  pots  used  to  take  fish  must 
contain  an  opening  on  the  webbing  of  a 
sidewall  of  the  pot  which  has  been 
laced,  sewn,  or  secured  together  by 
untreated  cotton  twine  or  other  natural 
fiber  no  larger  than  120  thread  which 
upon  deterioration  or  parting  of  the 
twine  produces  an  opening  in  the  web 
with  a  perimeter  equal  to  or  exceeding 
one-half  of  the  tuimel  eye  opening 
perimeter. 

(6)  Persons  Ucensed  by  the  State  of 
Alaska  to  engage  in  a  fisheries  business 
may  not  receive  for  commercial 
purposes  or  barter  or  solicit  to  barter  for 
subsistence  taken  salmon  or  their  parts. 

(7)  Except  as  provided  elsewhere  in 
this  subpart,  the  taking  of  rainbow  trout 
and  steelhead  trout  is  prohibited. 

(8)  Fish  taken  for  subsistence  use  or 
imder  subsistence  regulations  may  not 
be  subsequently  used  as  bait  for 
commercial  or  sport  fishing  purposes. 

(9)  The  use  of  Uve  non-indigenous 
fish  as  bait  is  prohibited. 

(10)  Any  fishing  gear  used  to  take  fish 
for  subsistence  uses  may  not  obstruct 
more  than  one-half  the  width  of  any 
stream.  A  stationary  fishing  device  may 
obstruct  not  more  than  one-half  the 
width  of  any  stream. 

(11)  Kegs  or  buoys  attached  to  any 
permitted  gear  may  be  any  color  but  red. 

(12)  Bag  limits  authorized  in 

§ .26  or  § .27  may  not  be 

accumulated  with  bag  limits  authorized 
in  State  seasons. 

(13)  Unless  specified  otherwise  in 

§ .26.  use  of  a  rod  and  reel  to  take 

fish  is  permitted  without  a  subsistence 
fishing  permit.  Bag  limits  applicable  to 
the  use  of  a  rod  anH  reel  to  take  fish  for 
subsistence  uses  sba"  be  as  follows: 

(i)  Where  a  subsistence  fishing  permit 
issued  by  the  ADF&G  is  required  by 

§ .26.  that  permit  is  not  required 

to  take  fish  for  subsistence  uses  with  rod 
and  reel.  The  bag  and  possessions  limits 
for  taking  fish  for  subsistence  uses  with 
a  rod  and  reel  in  those  areas  are  the 
same  as  indicated  on  the  ADF&G  permit 
issued  for  subsistence  fishing  with  other 
gear  types; 

(ii)  Where  a  subsistence  fishing 

permit  is  not  required  by  § .26, 

the  bag  and  possession  limits  for  taking 
fish  for  subsistence  uses  with  a  rod  and 
reel  is  the  same  as  for  taking  fish  under 
State  of  Alaska  sport  fishing  regulations 
in  those  same  areas. 


(14)  Unless  restricted  in  § . 


.26. 


or  unless  restricted  under  the  terms  of 
a  required  subsistence  fishing  pennit, 
gear  specified  in  definitions  in 

§ .26(b)  are  legal  types  of  gear  for 

subsistence  fishing. 
(15)  Unless  restricted  in  § .26, 


or  unless  restricted  under  the  terms  of 
a  subsistence  fishing  permit,  fish  may  be 
taken  at  any  time. 

(16)  Gill  nets  used  for  subsistence 
fishing  for  salmon  may  not  exceed  50 
fathoms  in  length,  unless  otherwise 
specified  by  regulations  for  particular 
areas  set  forth  in  § .26. 

(17)  Each  fishwheel  must  have  the 
first  initial,  last  name,  and  address  of 
the  operator  plainly  and  legibly 
inscribed  on  the  side  of  the  fishwheel 
facing  midstream  of  the  river. 

(18)  Unlawful  possession  of 
subsistence  finfish.  Fish  or  their  parts 
taken  in  violation  of  Federal  or  State 
regiilations  may  not  be  possessed, 
transported,  given,  received  or  bartered. 

(d)  Fishery  Management  Area 
restrictions.  For  detailed  descriptions  of 
Fishery  Management  Areas,  see  State  of 
Alaska  Fishing  Regiilations. 

(1)  Kotzebue-Northem  Area,  (i) 
Salmon  may  be  taken  only  by  gill  nets, 
beach  seines,  or  a  rod  and  reel; 

(ii)  Fish  may  be  taken  for  subsistence 
purposes  without  a  subsistence  fishing 
permit. 

(2)  Norton  Sound-Port  Clarence  Area, 
(i)  Salmon  may  be  taken  only  by  gill 
nets,  beach  seines,  fishwheel,  or  a  rod 
and  reel; 

(ii)  Except  as  provided  in 

§ .26(e)(2),  fish  may  be  taken  for 

subsistence  purposes  without  a 
subsistence  fishing  permit.  A 
subsistence  fishing  permit  issued  by 
ADF4G  is  required,  except  for  use  of  rod 
and  reel,  as  follows: 

(A)  Pilgrim  River  drainage  including 
Salmon  L^e; 

(B)  For  net  fishing  in  all  waters  from 
Cape  Douglas  to  Rocky  Point; 

Uii)  Only  one  subsistence  fishing 
permit  will  be  issued  to  each  household 
per  year. 

(3)  Yukon  Area,  (i)  Salmon  may  be 
taken  only  by  set  gill  nets,  beach  seines, 
fishwheels.  or  rod  and  reel; 

(ii)  Except  as  provided  in 

§ .26(e)(3).  fish  may  be  taken  for 

subsistence  purposes  without  a 
subsistence  fishing  permit; 

(iii)  A  subsistence  fishing  permit 
issued  by  the  ADF&G  is  required,  except 
for  the  use  of  rod  and  reel,  as  follows: 

(A)  For  the  Yukon  River  drainage 
from  the  mouth  of  Hess  Creek  to  the 
mouth  of  the  Dall  River; 

(B)  For  the  Yukon  River  drainage  from 
the  ADF&G  regulatory  markers  placed 
near  the  upstream  mouth  of  22  Mile 


Slough  upstream  to  the  United  States — 
Canada  border. 

(C)  For  the  Tanana  River  drainage 
above  the  mouth  of  the  Wood  River. 

P)  For  whitefish  and  suckers  in  the 
waters  listed; 

(E)  For  the  taking  of  pike  in  waters  of 
the  Tolovana  River  drainage  upstream  of 
its  confluence  with  the  Tanana  River; 

(F)  For  the  taking  of  salmon  in 
Subdistricts  6-A  and  6-^; 

(iv)  Except  as  otherwise  provided,  and 
except  as  may  be  provided  by  the  terms 
of  a  subsistence  fishing  permit  issued  by 
the  ADF&G,  there  is  no  closed  season  on 
fish  other  than  salmon; 

(v)  Only  one  subsistence  fishing 
pennit  will  be  issued  to  each  household 
per  year; 

(vi)  Birch  Creek  of  the  upper  Yukon 
drainage,  and  waters  within  500  feet  of 
its  mouth,  is  closed  to  subsistence 
fishing  Jime  10  through  September  10. 
except  that  whitefish  and  suckers  may 
be  taken  by  rod  and  reel  or  imder  the 
authority  of  a  subsistence  fishing  permit 
issued  by  the  ADF&G; 

(vii)  The  followring  drainages  located 
north  of  the  main  Yukon  River  are 
closed  to  subsistence  fishing: 

(A)  Kanuti  River,  upstream  from  a 
point  five  miles  downstream  of  the  State 
highway  crossing; 

(B)  Fish  Creek,  upstream  from  the 
mouth  of  Bonanza  Creek; 

(C)  Bonanza  Creek; 

(D)  Jim  River,  including  Prospect 
Creek  and  Douglas  Creek; 

(E)  South  Fork  of  the  Koyxikuk  River 
system  upstream  from  the  mouth  of  Jim 
River; 

(F)  Middle  Fork  of  the  Koyukuk  River 
system  upstream  from  the  mouth  of  the 
North  Fork: 

(G)  North  Fork  of  the  Chandalar  River 
system  upstream  from  the  mouth  of 
Quartz  Creek; 

(viii)  The  main  Tanana  River  and  its 
adjoining  sloughs  are  closed  to 
subsistence  fishing  between  the  mouth 
of  the  Salcha  River  and  the  mouth  of  the 
Gerstle  River,  except  that  salmon  may 
be  taken  in  the  area  upstream  of  the 
Richardson  Highway  bridge  to  the 
mouth  of  Clearwater  Creek  after 
November  20; 

(ix)  Waters  of  the  Tanana  River 
drainage  are  closed  to  the  subsistence 
taking  of  pike  between  the  mouth  of  the 
Kantishna  River  and  Delta  River  at 
Black  Rapids  on  the  Richardson 
Highway  and  Cathedral  Rapids  on  the 
Alaska  Highway,  except  that  pike  may 
be  taken  for  subsistence  purposes  in  the 
Tolovana  River  drainage  upstream  fiom 
its  confluence  with  the  Tanana  River; 

(x)  The  Delta  River  is  closed  to 
subsistence  fishing,  except  that  salmon 
may  be  taken  after  November  20; 
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(xi)  The  following  locations  are  closed 
to  subsistence  fishing: 

(A)  The  following  rivers  and  creeks 
and  within  500  feet  of  their  mouths: 
Delta  Clearwater  River  (Clearwater 
Creek-at  64'  06'  N.  lat..  145"  34'  W. 
long).  Richardson  Clearwater  Creek 
(Clear  Creek  at  64°  14'  N.  lat.,  146"  16' 
W.  long).  Goodpaster  River,  Chena 
River,  Little  Chena  River,  Little  Salcha 
River,  Blue  Creek,  Big  Salt  River,  Shaw 
Creek,  Bear  Creek,  McDonald  Creek, 
Moose  Creek,  Hess  Creek,  and  Beaver 
Creek; 

(B)  Ray  River  and  Salcha  River 
upstream  of  a  line  between  the  ADF&G 
regulatory  markers  located  at  the  mouth 
of  the  rivers; 

(C)  Deadman,  Jan,  Boleo,  Birch,  Lost. 
Harding.  Craig,  Fielding,  Two-Mile, 
Quartz,  and  Little  Harding  lakes; 

(D)  Piledriver  and  Badger  (Chena) 
sloughs; 

(xii)  The  following  waters  are  closed 
to  the  taking  of  chum  salmon  from 
August  15-December  31: 

(A)  Toklat  River; 

(B)  Kantishna  River  from  the  mouth  of 
the  Toklat  River  to  its  confluence  with 
the  Tanana  River; 

(xiii)  Salmon  may  be  taken  only  by  set 
gill  nets  in  those  locations  described 
below  after  July  19: 

(A)  Waters  of  the  Black  River 
including  waters  within  one  nautical 
mile  of  its  terminus; 

(B)  Waters  of  Kwikluak  Pass 
downstream  of  Agmulegut  and  the 
waters  of  Kwemeluk  Pass; 

(C)  Waters  of  Alakanuk  Pass 
downstream  from  the  mouth  of 
Kuiukpak  Slough; 

(D)  Waters  of  Kwaguk  Pass 
downstream  to  the  mouth  of 
Kawokhawik  Slough; 

(E)  Waters  of  Kawanak  Pass 
downstream  from  Sea  Gull  Point; 

(F)  Waters  of  Apoon  Pass  downstream 
from  the  mouth  of  the  Kotlik  River  and 
waters  of  Okwega  Pass  downstream 
from  its  confluence  with  Apoon  Pass; 

(G)  Waters  within  one  nautical  mile 
seaward  from  any  grassland  bank  in 
District  1; 

(xiv)  Pike  may  not  be  taken  with  gill 
nets  in  the  waters  of  the  Tolovana  River 
drainage  bom  October  15-April  14; 

(xv)  A  commercial  salmon  fisherman 
who  is  registered  for  Districts  1,  2,  pr  3 
may  not  take  salmon  for  subsistence 
purposes  in  any  other  district  located 
downstream  firom  Old  Paradise  Village; 

(xvi)  In  District  4,  commercial 
fishermen  may  not  take  salmon  for 
subsistence  purposes  during  the 
commercial  salmon  fishing  season  by 
gill  nets  larger  than  6-inch  mesh  after  a 
date  specified  by  emergency  order 
issued  between  July  10-July  31; 


(xvii)  In  Subdistricts  5-A,  5-B,  5-C, 
and  that  portion  of  Subdistrict  5-D 
downstream  from  Long  Point,  no  person 
may  possess  salmon  taken  for 
subsistence  purposes  during  a 
commercial  fishing  period,  unless  the 
dorsal  fin  has  been  immediately 
removed  from  the  salmon;  a  person  may 
not  sell  or  purchase  salmon  fixjm  which 
the  dorsal  fin  has  been  removed; 

(xviii)  Subsistence  fishermen  taking 
salmon  in  Subdistrict  6-C  shall  report 
their  salmon  catches  at  designated 
ADF&G  check  stations  by  the  end  of 
each  weekly  fishing  period; 
immediately  after  salmon  have  been 
taken,  catches  must  be  recorded  on  a 
harvest  form  provided  by  the  ADF&G; 

(xix)  The  annual  possession  limit  for 
the  holder  of  a  Subdistrict  6-C 
subsistence  salmon  fishing  permit  is  10 
king  salmon  and  75  chum  salmon  for 
periods  through  August  15,  and  75 
chum  and  coho  salmon  for  periods  after 
August  15; 

(xx)  Subsistence  salmon  harvest  limits 
in  Subdistrict  6-C  are  750  king  salmon 
and  5,000  chum  salmon  taken  through 
August  15  and  5.200  chum  and  coho 
salmon  combined  taken  after  August  15; 
when  either  the  king  or  chum  salmon 
harvest  Umit  for  periods  before  August 
16  has  been  taken,  the  subsistence 
salmon  fishing  season  in  Subdistrict  6- 
C  will  close;  a  later  season  will  open 
after  August  15  to  allow  the  taking  of 
the  harvest  limit  for  periods  after 
August  15;  if  the  chum  salmon  harvest 
Umit  has  not  been  obtained  through 
August  15,  the  remaining  harvest  will 
not  be  added  to  the  chum  salmon 
harvest  level  for  periods  after  August  15; 

(xxi)  The  annual  harvest  limit  for  the 
holder  of  a  Subdistrict  6-A  or  6-B 
subsistence  salmon  fishing  permit  is  60 
Chinook  salmon  and  500  chum  salmon 
for  the  period  through  August  15  of  a 
year,  and  2,000  chum  and  coho  salmon 
combined  for  the  period  after  August  15; 
upon  request,  permits  for  additional 
salmon  may  be  issued  by  the  ADF&G; 

(xxii)  In  the  Kantishna  River  drainage, 
the  open  subsistence  salmon  fishing 
periods  are  seven  days  per  week. 

(4)  Kuskokwim  Area,  (i)  Salmon  may 
only  be  taken  by  gill  net,  beach  seine, 
fishwheel,  or  by  a  rod  and  reel,  subject 
to  the  restrictions  set  forth  in  tliis 

§ .26(e)(4),  except  that  salmon 

may  also  be  taken  by  spear  in  the 
Holitna  River  drainage; 

(ii)  Fish  may  be  taken  for  subsistence 
piuposes  without  a  subsistence  fishing 
permit; 

(iii)  Each  subsistence  gill  net  operated 
in  tributaries  of  the  Kuskokwim  River 
must  be  attached  to  the  bank,  fished 
substantially  perpendicular  to  the  bank 
and  in  a  substantially  straight  line; 


(iv)  The  aggregate  length  of  set  gill 
nets  or  drift  gill  nets  in  use  by  any 
individual  for  taking  salmon  may  not 
exceed  50  fathoms; 

(v)  Rainbow  trout  may  be  taken  by 
residents  of  Goodnews  Bay,  Platinum, 
Quinhagak,  Eek,  Kwethluk,  Akiachak, 
and  Akiak  from  those  non-navigable 
drainages  tributary  to  the  Kuskokwim 
River  downstream  from  the  confluence 
of  the  Kuskokwim  and  HoUtna  Rivers 
and  from  those  non-navigable  drainages ' 
to  Kuskokwim  Bay  north  of  the 
community  of  Platinum,  subject  to  the 
following  restrictions: 

(A)  Rainbow  trout  may  be  taken  only 
by  the  use  of  gill  nets,  rod  and  reel,  or 
jigging  through  the  ice; 

(B)  The  use  of  gill  nets  for  taking 
rainbow  trout  is  prohibited  from  March 
15-June  15. 

(5)  Bristol  Bay  Area,  (i)  Salmon  and 
char  may  only  be  taken  by  rod  and  reel 
or  under  authority  of  a  subsistence 
fishing  permit  issued  by  the  ADF&G; 

(ii)  Only  one  subsistence  fishing 
permit  may  be  issued  to  each  household 
per  year; 

(iii)  Each  gill  net  must  be  staked  and 
buoyed; 

(iv)  No  person  may  operate  or  assist 
in  operating  subsistence  salmon  net  gear 
while  simultaneously  operating  or 
assisting  in  operating  commercial 
salmon  net  gear; 

(v)  Salmon,  herring,  and  capelin  may 
only  be  taken  by  set  gill  nets  and  by  a 
rod  and  reel,  except  that  salmon  may 
also  be  taken  by  spear  in  the  Togiak 
River  including  its  tributaries; 

(vi)  Subsistence  fishing  is  not 
permitted  within  the  boundaries  of 
Katmai  National  Park; 

(vii)  Except  for  the  western  shore  of 
the  Newhalen  River,  waters  used  by 
salmon  are  closed  to  the  subsistence 
taking  of  fish  within  300  feet  of  a  stream 
mouth; 

(viii)  Subsistence  salmon  fishing 
permits  for  the  Naknek  River  drainage 
will  be  issued  only  through  the  ADF&G 
King  Salmon  office; 

(ix)  Subsistence  fishing  with  nets  is 
prohibited  in  the  following  waters  and 
within  one-fourth  mile  of  the  terminus 
of  those  waters  during  the  period  from 
September  1  through  June  14:  Lower 
Talarik  Creek,  Roadhouse  Creek.  Nick  G. 
Creek,  Middle  Talarik  Creek,  Alexi 
Creek,  Copper  River,  Upper  Talarik 
Creek,  Tazimina  River.  Kakhonak  River, 
Pete  Andrew  Creek,  Young's  Creek, 
Gibralter  River.  Zacker  Creek.  Chekok 
Creek,  Dennis  Creek,  Newhalen  River. 
Tomokok  Creek,  BeUnda  Creek; 

(x)  Gill  nets  are  prohibited  in  that 
portion  of  the  Naknek  River  upstream 
from  Sovonaski; 
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(xi)  After  August  20,  no  person  may 
possess  coho  salmon  for  subsistence 
purposes  in  the  Togiak  River  Section 
and  the  Togiak  River  drainage  unless 
the  head  has  been  immediately  removed 
from  the  sahnon.  It  is  unlawful  to 
purchase  or  sell  coho  sahnon  from 
which  the  head  has  been  removed. 
(6)  Aleutian  Islands  Area, 
(i)  Sahnon  may  be  taken  by  seine  and 
gill  net,  with  gear  specified  on  a 
subsistence  fishing  permit  issued  by  the 
ADF&G,  or  by  a  rod  and  reel; 

(ii)  The  Adak  District  is  closed  to  the 
taking  of  salmon; 

(iii)  Salmon  and  char  may  be  taken 
only  by  rod  and  reel  or  under  the  terms 
of  a  subsistence  fishing  permit  issued  by 
the  ADF&G,  except  that  a  permit  is  not 
required  in  the  Akutan,  Umnak  and 
Adak  Districts;  not  more  than  250 
salmon  may  be  taken  for  subsistence 
purposes  imless  otherwise  specified  on 
the  subsistence  fishing  permit;  a  record 
of  subsistence-caught  fish  must  be  kept 
on  the  reverse  side  of  the  permit;  the 
record  must  be  completed  immediately 
upon  taking  subsistence-caught  fish  and 
must  be  returned  to  the  local 
representative  of  the  ADF4G  no  later 
than  October  31. 

(7)  Alaska  Peninsula  Area,  (i)  Sahnon 
may  be  taken  by  seine,  gill  net,  gear 
specified  on  a  permit  issued  by  the 
ADF4G,  or  rod  and  reel; 

(ii)  The  following  waters  are  closed  to 
subsistence  fishing  for  salmon: 

(A)  Russell  Creek  and  Nurse  Lagoon; 

(B)  Trout  Creek; 

(C)  Humbolt  Creek; 
(iii)  Salmon  and  char  may  only  be 

taken  by  rod  and  reel  or  under  the 
authority  of  a  subsistence  fishing  permit 
issued  by  the  ADF&G;  a  record  of 
subsistence-caught  fish  must  be  kept  on 
the  reverse  side  of  the  permit;  the  record 
must  be  completed  immediately  upon 
taking  subsistence-caught  fish  and  must 
be  returned  to  the  local  representative  of 
the  ADF&G  no  later  than  October  31. 

(8)  Chignik  Area,  (i)  Sahnon  may  be 
taken  by  seines  and  gill  nets,  or  with 
gear  specified  on  a  subsistence  fishing 
permit  issued  by  the  ADF&G,  or  by  a  rod 
and  reel,  except  that  in  Chignik  Lake, 
salmon  may  not  be  taken  with  purse 

seines; 

(ii)  Salmon  may  not  be  taken  in  the 
Chignik  River,  upstream  bam  the 
ADF&G  weir  site  or  coimting  tower,  in 
Black  Lake,  or  any  tributary  to  Black 
and  Chignik  Lakes: 

(iii)  Salmon  and  char  may  only  be 
taken  by  rod  and  reel  or  imder  the 
authority  of  a  subsistence  fishing  permit 
issued  by  the  ADF&G.  A  record  of 
subsistence-caught  fish  must  be  kept  on 
the  reverse  side  of  the  permit.  The 
record  must  be  completed  immediately 


upon  taking  subsistence-caught  fish  and 
must  be  returned  to  the  local 
representative  of  the  ADF&G  no  later 
than  October  31; 

(iv)  From  Jime  10-September  30, 
commercial  fishing  Ucense  holders  may 
not  subsistence  fish  for  salmon. 

(9)  Kodiak  Area,  (i)  Sahnon  may  be 
taken  24  hours  a  day  bom  January  1 
through  December  31  except  as 
provided  below: 

(A)  From  Jime  1-September  15, 
sahnon  seine  vessels  may  not  be  used  to 
take  subsistence  sahnon  for  24  hours 
before,  dxiring,  and  for  24  hours  after 
any  open  commercial  salmon  fishing 

D6rioo* 

(B)  From  Jime  1-September  15,  purse 
seine  vessels  may  be  used  to  take 
salmon  only  with  gill  nets  and  no  other 
type  of  salmon  gear  may  be  on  board  the 
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(C)  Sahnon  may  be  taken  only  by  gill 
net,  seine,  or  by  a  rod  and  reel; 

(D)  Subsistence  fishermen  must  be 
physically  present  at  the  net  at  all  times 
the  net  is  being  fished; 

(ii)  The  following  locations  are  closed 
to  the  subsistence  taking  of  salmon: 

(A)  All  waters  of  Mill  Bay  and  all 
those  waters  bounded  by  a  line  from 
Spruce  Cape  to  the  northernmost  point 
of  Woody  Island,  then  to  the 
northernmost  point  of  HoUday  Island, 
then  to  a  point  on  Near  Island  opposite 
the  Kodiak  small  boat  harbor  entrance 
and  then  to  the  small  boat  harbor 
entrance; 

(B)  All  freshwater  systems  of  Uttle 
Afo^iak  River  and  Portage  Creek 
drainage  in  Discoverer  Bay; 

(C)  All  water  closed  to  commercial 
salmon  fishing  in  the  Barbara  Cove. 
Chiniak  Bay,  Saltery  Cove,  Pasagshak 
Bay,  Monashka  Bay  and  Anton  Larsen 
Bay,  and  all  waters  closed  to 
commercial  salmon  fishing  within  100 
yards  of  the  terminus  of  SeUef  Bay 
Cieek  and  north  and  west  of  a  line  bom 
the  tip  of  Las  Point  to  the  tip  of  River 
Mouth  Point  of  Afognak  Bay; 

(D)  All  waters  300  yards  seaward  of 
the  terminus  of  Monks  Creek; 

(E)  From  Augtist  15  through 
September  30,  all  waters  500  yards 
seaward  of  the  terminus  of  Little  Kitoi 

(F)  All  freshwater  systems  of  Afognak 
Island; 

(G)  All  waters  of  Ouzinkie  Harbor 
north  of  a  Une  from  57«55'10"  N.  lat.. 
152036'  W.  long,  to  STOSS'OS"  N.  lat, 
152°29'20"  W.  long.; 

(iii)  A  subsistence  fishing  permit 
issued  by  the  ADF&G  is  required  for 
taking  salmon,  trout  and  char,  except  by 
rod  and  reel,  for  subsistence  purposes; 
a  subsistence  fishing  permit  issued  by 
the  ADF&G  is  required  for  taking 


herring  and  bottomfish  for  subsistence 
purposes  during  the  commercial  herring 
sac  roe  season  from  May  1-June  30;  all 
subsistence  fishermen  shall  keep  a 
record  of  the  number  of  subsistence  fish 
taken  each  year,  the  number  of 
subsistence  fish  shall  be  recorded  on  the 
reverse  side  of  the  permit.  The  record 
must  be  completed  immediately  upon 
landing  subsistence  caught  fish  and 
must  be  returned  to  the  local 
representative  of  the  ADF&G  by 
February  1  of  the  year  following  the  year 
the  permit  was  issued. 
(10)  Cook  hilet  Area, 
(i)  Sahnon  may  be  taken  only  by  rod 
and  reel,  or  under  the  authority  of  a 
subsistence  fishing  permit  issued  by  the 
ADF&G;  only  one  permit  may  be  issued 
to  a  household  each  year;  a  subsistence 
fishing  permit  holder  shall  record  daily 
salmon  catches  on  forms  provided  by 
the  ADF&G; 

(ii)  Trout,  grayling,  char,  and  burlxjt 
may  not  be  taken  in  fresh  water; 

(iii)  All  pubUc  waters  on  the  Kenai 
Peninsula  are  dosed  to  subsistence 
fishing; 

(iv)  SmeU  may  be  taken  only  with  gill 
nets  and  dip  nets.  Gill  nets  used  to  take 
smelt  may  not  exceed  50  feet  in  length 
and  two  inches  in  mesh  size; 
(v)  Gill  nets  may  not  be  used. 
(11)  Prince  William  Sound  Area,  (i) 
Salmon  and  freshwater  fish  species  may 
be  taken  only  by  rod  and  reel  or  under 
the  authority  of  a  subsistence  fishing 
permit  issued  by  the  ADF&G; 

(ii)  Only  one  subsistence  fishing 
permit  will  be  issued  to  each  household 
per  year; 
(iii)  Use  of  fishwheels: 

(A)  Fishwheels  used  for  subsistence 
fishing  may  not  be  rented,  leased,  or 
otherwise  used  for  personal  gain; 

(B)  Subsistence  fishwheels  must  be 
removed  from  the  water  at  the  end  of 
the  permit  period; 

(C)  Each  permittee  may  operate  only 
one  fishwheel  at  any  one  time; 

P)  No  person  may  set  or  operate  a 
fishwheel  within  75  feet  of  another 
fishwheel; 

(E)  No  fishwheel  may  have  more  than 
two  baskets; 

(F)  The  permit  holder  must  personally 
operate  the  fishwheel  or  dip  net.  A 
subsistence  fishwheel  or  dip  net  permit 
may  not  be  loaned  or  transferred  except: 

(G)  A  wood  or  metal  plate  at  least  12 
inches  high  by  12  inches  wide,  bearing 
the  permit  holder's  name  and  address  in 
letters  and  niunerals  at  least  one  inch 
high,  must  be  attached  to  each 
fishwheel  so  that  the  name  and  address 
are  plainly  visible: 

(iv)  Salmon  may  not  be  taken  in  any 
area  closed  to  commercial  salmon 
fishing  unless  otherwise  permitted: 


(v)  In  locations  open  to  commercial 
salmon  fishing  and  in  conformance  with 
commercial  salmon  fishing  regulations, 
the  annual  subsistence  salmon  limit  is 
as  follows: 

(A)  15  salmon  for  a  household  of  one 
person; 

(B)  30  salmon  for  a  household  of  two 
persons; 

(C)  10  salmon  for  each  additional 
person  in  a  household  over  two; 

(D)  No  more  than  five  king  salmon 
may  be  taken  per  permit: 

(vi)  All  tributaries  of  the  Copper  River 
and  waters  of  the  Copper  River  are 
closed  to  the  taking  of  salmon; 

(vii)  Crosswind  Lake  is  closed  to  all 
subsistence  fishing: 

(viii)  Salmon  may  be  taken  for 
subsistence  purposes  in  the  waters  of 
the  Southwestern  District  only  as 
follows: 

(A)  Only  pink  salmon  may  be  taken: 

(B)  Pink  salmon  may  be  taken  by 
dipnets  or  by  a  rod  and  reel; 

(C)  Pink  salmon  may  be  taken  only 
bom  May  15-September  30; 

(D)  Fishing  periods  are  from  May  15 
until  two  days  before  the  commercial 
opening  of  the  Southwestern  District, 
seven  days  per  week;  during  the 
commercial  salmon  fishing  season,  only 
during  open  commercial  salmon  fishing 
periods;  and  from  two  days  following 
the  closure  of  the  commercial  salmon 
season  until  September  30,  seven  days 
per  week; 

(E)  There  are  no  bag  and  possession 
limits  for  this  fishery; 

(F)  ADF&G  permits  may  be  issued 
only  at  Chenega  Bay  village; 

(ix)  Salmon  may  be  taken  for 
subsistence  purposes  in  the  waters 
north  of  a  Une  from  Porcupine  Point  to  > 
Granite  Point,  and  south  of  a  Une  bom 
Point  Lowe  to  Tongue  Point,  only  as 
follows: 

(A)  Only  pink  salmon  may  be  taken; 

(B)  Pink  salmon  may  be  taken  by 
dipnets  or  by  a  rod  and  reel; 

(C)  Pink  salmon  may  be  taken  only 
from  May  15-September  30; 

(D)  Fishing  periods  are  from  May  15 
until  two  days  before  the  commercial 
opening  of  the  Southwestern  District, 
seven  days  per  week;  during  the 
commercial  salmon  fishing  season,  only 
during  open  commercial  salmon  fishing 
periods;  and  bom  two  days  following 
the  closure  of  the  conunercial  salmon 
season  until  September  30,  seven  days 
per  week; 

(E)  Reserved. 

(F)  There  are  no  bag  and  possession 
Umits  for  this  fishery; 

(G)  ADF&G  permits  may  be  issued 
only  at  Tatitlek  village; 

(12)  Yakutat  Area,  (i)  Salmon,  trout, 
and  char  may  be  taken  only  by  rod  and 


reel  or  under  authority  of  a  subsistence 
fishing  permit  issued  by  the  ADF&G; 

(ii)  Salmon,  trout,  or  char  taken 
incidentally  by  gear  op>erated  under  the 
terms  of  a  subsistence  permit  for  salmon 
are  legally  taken  and  possessed  for 
subsistence  purposes:  the  holder  of  a 
subsistence  salmon  permit  must  report 
any  salmon,  trout,  or  char  taken  in  this 
manner  on  his  or  her  permit  calendar; 

(iii)  Subsistence  fishermen  must 
remove  the  dorsal  fin  from  subsistence- 
caught  sahnon  when  taken. 

(13)  Southeastern  Alaska  Area,  (i) 
Salmon,  trout,  char  and  herring  spawn 
on  kelp  may  be  taken  only  by  rod  and 
reel  or  under  authority  of  a  subsistence 
fishing  permit  issued  by  the  ADF&G; 

(ii)  No  person  may  possess 
subsistence-taken  and  sport-taken 
salmon  on  the  same  day; 

(iii)  Salmon,  trout  or  char  taken 
incidentally  by  gear  operated  under  the 
terms  of  an  ADF&G  subsistence  permit 
for  salmon  are  legally  taken  and 
possessed  for  subsistence  purposes;  the 
holder  of  a  subsistence  sahnon  permit 
must  report  any  salmon,  trout,  or  char 
taken  in  this  manner  on  his  or  her 
permit  calendar; 

(iv)  Subsistence  fishermen  shall 
immediately  remove  the  dorsal  fin  of  all 
salmon  when  taken. 

_.27    Subsistence  taking  of 


sheimsh. 

(a)  Regulations  in  § .27  apply  to 

subsistence  taking  of  dungeness  crab, 
king  crab,  tanner  crab,  shrimp,  clams, 
abalone,  and  other  shellfish  or  their 
parts. 

(b)  Shellfish  may  be  taken  for 
subsistence  uses  at  any  time  in  any  area 
of  the  pubhc  lands  by  any  method 
unless  restricted  by  the  subsistence 
fishing  regulations  of  § .26  or 

§ .27. 

(c)  Methods,  means,  and  general 
restrictions.  (1)  The  bag  limit  specified 
in  this  section  for  a  subsistence  season 
fora  species  and  the  State  bag  limit  set 
for  a  State  season  for  the  same  species 
are  not  cumulative.  This  means  that  a 
person  or  designated  group  who  has 
taken  the  bag  limit  for  a  particular 
species  under  a  subsistence  season 
specified  in  this  section  may  not  after 
that,  .take  any  additional  shellfish  of  that 
species  under  any  other  bag  limit 
specified  for  a  State  season. 

(2)  Unless  otherwise  provided  in 

§ .27.  gear  as  specified  in  the 

definitions  of  § .26  is  legal  for 

subsistence  taking  of  shellfish. 

(3)  It  is  prohibited  to  buy  or  sell 
subsistence-taken  shellfish,  their  parts, 
or  their  eggs,  unless  otherwise  specified. 

(4)  The  use  of  explosives  and 
chemicals  is  prohibited,  except  that 


chemical  baits  or  lures  may  be  used  to 
attract  shellfish. 

(5)  Each  subsistence  fisherman  shall 
plainly  and  legibly  inscribe  their  first 
initial,  Ifist  name  and  address  on  a  keg 
or  buoy  attached  to  unattended 
subsistence  fishing  gear.  Subsistence 
fishing  gear  may  not  display  a 
permanent  ADF&G  vessel  Ucense 
number.  The  keg  or  buoy  may  be  any 
color  except  red. 

(6)  A  sicie  wall  of  all  subsistence 
shellfish  pots  must  contain  an  opening 
with  a  perimeter  equal  to  or  exceeding 
one-half  of  the  tunnel  eye  opening 
perimeter.  The  opening  must  be  laced, 
sewn,  or  secured  together  by  untreated 
cotton  twine  or  other  natural  fiber  no 
larger  than  120  thread.  Dungeness  crab 
and  shrimp  pots  may  have  the  pot  Ud 
tiedown  straps  secured  to  the  pot  at  one 
end  by  untreated  cotton  twine  no  lai^r 
than  120  thread,  as  a  substitute  for  the 
above  requirement. 

(7)  No  person  may  mutilate  or 
otherwise  disfigure  a  crab  in  any 
manner  which  would  prevent 
determination  of  the  minimum  size 
restrictions  until  the  crab  has  been 
processed  or  prepared  for  consumption. 

(8)  In  addition  to  the  marking 

requirements  in  § .27(c)(5),  kegs 

or  buoys  attached  to  subsistence  crab 
pots  must  also  be  inscribed  with  the 
name  or  U.S.  Coast  Guard  number  of  the 
vessel  used  to  operate  the  pots. 

(9)  No  more  than  five  pots  per  peraon 
and  10  pots  per  vessel  may  be  used  to 
take  crab,  except  as  specified  in 

§ .27(f). 

(10)  In  the  subsistence  taking  of 
shrimp  in  the  Glacier  Bay  National 
Preserve,  no  person  may  use  more  than 
10  pots,  and  no  more  than  20  pots  may 
be  operated  bom  a  vessel.  In  the 
subsistence  taking  of  shellfish  other 
than  shrimp  in  the  Glacier  Bay  National 
Preserve,  no  person  may  operate  more 
than  five  pots  of  any  type,  and  no  more 
than  10  pots  of  any  type  may  be 
operated  from  a  vessel. 

(d)  Subsistence  take  by  commercial 
vessels.  No  fishing  vessel  which  is 
commercially  licensed  and  registered 
for  shrimp  pot,  shrimp  trawl,  king  crab, 
tanner  crab,  or  dungeness  crab  fishing 
may  be  used  for  subsistence  take  during 
the  period  starting  14  days  before  an 
opening  until  14  days  after  the  closure 
of  a  respective  open  season  in  the  area 
or  areas  for  which  the  vessel  is 
registered. 

(e)  Unlawful  possession  of  subsistence 
shellfish.  Shellfish  or  their  parts  taken 
in  violation  of  Federal  or  State 
regulations  may  not  be  possessed, 
transported,  given,  received  or  bartered. 

(f)  Subsistence  shellfish  areas  and 
pertinent  restrictions. 
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(1)  Southeastern  Alaska- Yakutat  Area. 
Shellfish  may  be  taken  for  subsistence 
purposes  in  the  Glader  Bay  National 
Preserve  only  under  the  authority  of  a 
subsistence  shellfish  fishing  permit 

(2)  Cook  hilet  Area.  All  waters  within 
the  boundaries  of  the  Kenai  National 
Wildhfe  Refuge  are  closed  to  the  taking 
of  shellfish  for  subsistence  purposes. 

(3)  Kodiak  Area,  (i)  Shellfish  may  be 
taken  for  subsistence  purposes  only 
under  the  authority  of  a  subsistence 
shellfish  fishing  permit  issued  by  the 
ADF&G:  .  „ 

(ii)  The  operator  of  a  commercially 
hcensed  and  registered  shrimp  fishing 
vessel  must  obtain  a  subsistence  fishing 
permit  from  the  ADF4G  before 
subsistence  shrimp  fishing  diuing  a 
closed  commercial  shrimp  fishing 
season  or  within  a  closed  commercial 
shrimp  fishing  district,  section  or 
subsection.  The  permit  shall  specify  the 
area  and  the  date  the  vessel  operator 
intends  to  fish.  No  more  than  500 
pounds  {227  kg)  of  shrimp  may  be  in 
possession  aboard  the  vessel; 

(iii)  The  daily  bag  and  possession 
limit  is  12  male  dungeness  crab  per 

person; 
(iv)  In  the  subsistence  taking  of  king 

crab:  .    . 

(A)  The  daily  bag  and  possession  limit 
is  six  male  crab  per  person; 

(B)  All  crab  pots  used  for  subsistence 
fishing  and  lefl  in  saltwater  unattended 
longer  than  a  two-week  period  shall 
have  all  bait  and  bait  containers 
removed  and  all  doors  secured  fully 
open; 

(C)  No  more  than  five  crab  pots  may 
be  used  to  take  king  crab;  each  pot  can 
be  no  more  tiian  75  cubic  feet  in 
capacity; 

(D)  King  crab  may  be  taken  only  from 
June  1-January  31.  except  that  the 
subsistence  taking  of  king  crab  is 
prohibited  in  waters  25  fathoms  or 
greater  in  depth  during  the  period  14 
days  before  and  14  days  after  open 
commercial  fishing  seasons  for  red  king 
crab,  blue  king  crab,  or  tanner  crab  in 
the  location; 

(E)  The  waters  of  the  Pacific  Ocean 
enclosed  by  the  boimdaries  of  Womans 


Bay,  Gibson  Cove,  and  an  area  defined 
by  a  line  V2  mile  on  either  side  of  the 
mouth  of  the  Karluk  River,  and 
extending  seaward  3,000  feet,  and  all 
vraters  within  1,500  feet  seaward  of  the 
shoreline  of  Afognak  Island  are  closed 
to  the  harvest  of  king  crab  except  by 
Federally-quaUfied  subsistence  users; 
(v)  In  the  subsistence  taking  of  tanner 

crab: 

(A)  No  more  than  five  crab  pots  may 
be  used  to  take  tanner  crab; 

(B)  From  July  15-February  10,  the 
subsistence  taking  of  tanner  crab  is 
prohibited  in  waters  25  fathoms  or 
greater  in  depth,  unless  the  commercial 
tanner  crab  fishing  season  is  open  in  the 
location;  . 

(C)  The  daily  bag  and  possession  limit 
is  12  male  crab  per  person. 

(4)  Alaska  Peninsula- Aleutian  Islands 
Area,  (i)  Shellfish  may  be  taken  for 
subsistence  purposes  only  under  the 
authority  of  a  subsistence  shellfish 
fishingpermit  issued  by  the  ADF4G; 

(ii)  The  operator  of  a  commercially 
Ucensed  and  registered  shrimp  fishing 
vessel  must  obtain  a  subsistence  fishing 
permit  from  the  ADF&G  prior  to 
subsistence  shrimp  fishing  during  a 
closed  commercial  shrimp  fishing 
season  or  within  a  closed  commercial 
shrimp  fishing  district,  section,  or 
subsection;  the  permit  shall  specify  the 
area  and  the  date  the  vessel  operator 
intends  to  fish;  no  more  than  500 
pounds  (227  kg)  of  shrimp  may  be  in 
possession  aboard  the  vessel; 

(iii)  The  daily  bag  and  possession 
limit  is  12  male  dungeness  crab  per 

person; 
(iv)  In  the  subsistence  taking  of  king 

crab: 

(A)  The  daily  bag  and  possession  limit 
is  six  male  crab  per  person; 

(B)  All  crab  pots  used  for  subsistence 
fishing  and  left  in  saltwater  unattended 
longer  than  a  two-week  period  shall 
have  all  bait  and  bait  containers 
removed  and  all  doors  secured  fully 
open; 

(C)  Crab  may  be  taken  only  from  Jime 
1-January  31; 

(v)  The  daily  bag  and  possession  limit 
is  12  male  taimer  crab  per  person. 


(5)  Bering  Sea  Area,  (i)  fa  watere 
South  of  60*  North  latitude,  shellfish 
may  be  taken  for  subsistence  purposes 
only  under  the  authority  of  a 
subsistence  shellfish  fishing  permit 
issued  by  the  ADFfcG; 

(ii)  In  that  portion  of  the  area  north  of 
the  latitude  of  Cape  Newenham. 
shellfish  may  only  be  taken  by  shovel, 
jigging  gear,  pots  and  ring  net; 

(iii)  The  operator  of  a  commercially 
licensed  and  registered  shrimp  fishing 
vessel  must  obtain  a  subsistence  fishing 
permit  from  the  ADF4G  prior  to 
subsistence  shrimp  fishing  during  a 
closed  commercial  shrimp  fishing 
season  or  within  a  closed  commercial 
shrimp  fishing  district,  section  or 
subsection;  the  permit  shall  specify  the 
area  and  the  date  the  vessel  operator 
intends  to  fish;  no  more  than  500 
pounds  (227  kg)  of  shrimp  may  be  in 
possession  aboard  the  vessel; 

(iv)  fa  watere  south  of  60"  N.  lat.,  the 
daily  bag  and  possession  limit  is  12 
male  dungeness  crab  per  person; 

(v)  fa  the  subsistence  takmg  of  long 
crab: 

(A)  fa  waters  south  of  60"  N.  lat.,  the 
daily  bag  and  possession  limit  is  six 
male  crab  per  person; 

(B)  All  crab  pots  used  for  subsistence 
fishing  and  left  m  saltwater  unattended 
longer  than  a  two-week  period  shall 
have  all  bait  and  bait  contafaers 
removed  and  all  doore  secured  fully 
open; 

(C)  fa  watere  south  of  60°  N.  lat.,  crab 
may  be  taken  only  from  June  1-January 
31: 

(vi)  fa  watere  south  of  BO"  N.  lat.,  the 
daily  bag  and  possession  limit  is  12 
male  tanner  crab. 

Dated:  May  22. 1995. 
Mitch  Demientieff, 
Chair,  Federal  Subsistence  Board. 

Dated:  May  23. 1995. 
FradO.Walk. 

Acting  Regional  Forester.  USDA-Forest 

Service. 
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DEPARTMENT  OF  EDUCATION 

Office  of  Elementary  and  Secondary 
Education;  Preliminary  Consolidated 
State  Plans  Under  Section  14302  of  the 
Elementary  and  Secondary  Education 
Act 

agency:  Department  of  Education. 
ACTION:  Responses  to  public  comments 
on  proposed  guidance  for  preliminary 
consolidated  State  plans^ 


SUMMARY:  The  Department  of  Education 
provides  responses  to  public  comments 
submitted  on  proposed  gmdance  for  the 
submission  of  optional  preliminary 
consolidated  State  plans  under  section 
14302  of  the  Elementary  and  Secondary 
Education  Act. 

FOn  FURTHER  INFORMATION  CONTACT: 
WiUiam  Wooten,  Office  of  Elementary 
and  Secondary  Education,  U.S. 
Department  of  Education,  600 
Independence  Ave,  SV.'..  Washington, 
DC  20202-6100.  Telephone  (202)  260- 
1922.  The  Internet  address  is 
consohdated— plan@ed.gov.  The  fax 
number  is  202-205-0303.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m.  Eastern  time,  Monday  through 
Friday. 

SUPPLEMENTARY  INF0RMATK3N:  Section 
14302  of  the  ESEA,  as  reauthorized  by 
the  Improving  America's  Schools  Act, 
provides  for  the  establishment  of  criteria 
under  which  any  SEA  may  obtain 
Federal  funds  under  certain  programs 
through  a  single  consolidated  plan 
rather  than  through  separate  funding 
applications  or  plans.  As  explained  in 
section  14301  of  the  ESEA,  this 
consolidated  plan  option  is  intended  to 
enhance  cross- program  coordination, 
planning  and  service  delivery,  as  well  as 
the  integration  of  Federal  program 
services  with  services  offered  by  States 
and  localities  as  keys  to  increased 
student  achievement. 

On  January  13, 1995,  the  Department 
published  proposed  guidance  and 
criteria  for  optional  consolidated  State 
plans  under  section  14302  (60  FR  3306). 
After  considering  public  comment  on 
these  criteria,  the  Department  issued 
forms  and  instructions,  together  with  a 
supplementary  guidance  document,  to 
State  educational  agencies  (SEAs)  on 
April  20.  1995.  Appendix  A  to  this 
notice  contains  the  relevant  portions  of 
this  guidance  document.  Except  as 
provided  in  the  guidance  doctmient,  the 
instructions  that  SEAs  received  reflect 
the  criteria  published  in  the  January  13 
notice.  The  Department  is  treating  these 
criteria  as  nonbinding.  Appendix  B  to 


this  notice  contains  the  Department's 
response  to  substantive  comment 
received  on  its  proposals  for  submission 
of  consohdated  State  plans. 

Dated:  June  9. 19^5. 
Thomas  W.  Payzant, 
Assistant  Secretary  for  Elementary  and 
Secondary  Education. 

Appendix  A— Consolidated  State  Plans 
Supplementary  Information 

April  20,1995. 

On  January  13, 1995,  the  Department 
published  in  the  Federal  Register  proposed 
criteria  to  govern  submission  of  consolidated 
State  plans  under  section  14302  of  the 
Elementary  and  Secondary  Education  Act 
(ESEA),  as  amended  by  the  Improving 
America's  Schools  Act  (lASA).  The 
Department  received  comments  from  State 
educational  agencies  (SEAs),  nonprofit 
private  organizations,  and  other  interested 
persons.  These  constructive  and  thoughtful 
comments  were  part  of  a  process  of 
collaboration  with  the  public  about  the 
content  of  consolidated  State  plans  that 
began  with  the  Department's  distribution  of 
preliminary  guidance  at  the  December,  1994 
lASA  conference  in  Baltimore,  Maryland. 

These  comments  are  addressed  throughout 
this  package  [.  .  .  .1 

I.  Preliminary  Consolidated  Plans 

1.  Ovenll  Approach.  The  January  13  notice 
continues  to  provide  the  basic  framework  for 
the  submission  of  both  preliminary 
consolidated  State  plans  in  May  of  this  year, 
and  final  consolidated  plans  in  the  spring  of 
1996.  Except  for  the  need  to  address 
equitable  participation  in  State-level 
programs,  as  is  now  required  by  section  427 
of  the  General  Education  Provisions  Act. 
instructions  for  the  preliminary  consolidated 
plan  contain  only  relatively  minor 
adjustments  to  those  proposed  in  the  January 
13  Federal  Register  notice.  As  suggested  in 
comments  on  the  proposal,  these  changes 
include  the  need  for  States  to  include  pupil 
services  personnel  among  the  key  individuals 
who  will  participate  in  development  of  the 
final  consolidated  State  plan. 

A  few  SEAs  have  indicated  a  desire  to 
submit  consolidated  State  plans  in  one  stage 
rather  than  two.  Those  SEAs  should  review 
the  information  on  final  consolidated  State 
plans  contained  in  the  January  13  notice  and 
Part  U  of  this  guidance,  which  provides  a 
framework  for  submission  of  their  plans. 
However,  because  collaboration  with  the 
public  on  the  criteria  for  the  final  plan  is  still 
continuing  and  the  final  criteria  may  differ 
frt)m  the  criteria  provided  in  this  guidance, 
an  SEA  submitting  a  final  plan  in  the  next 
few  months  could  be  asked  to  provide 
additional  information  that  the  Department 
decides  is  needed  in  final  plans. 

2.  Inclusion  of  Additional  Programs. 
Section  14302  authorizes  the  Secretary  to 
designate  programs  in  addition  to  those 
specified  in  the  statute  as  programs  that  a 
State  may  include  in  its  consolidated  plan.  In 
the  January  13  notice,  the  Secretary  specified 
several  such  additional  programs. 
Commenters  on  the  January  13  notice 


suggested  that  the  Secretary  should  designate 
a  number  of  other  programs  (not  listed  in  the 
January  13  notice)  for  possible  inclusion  in 
consolidated  State  plans.  Among  the 
programs  suggested  for  designation  were  the 
Individuals  with  Disabilities  Education  Act 
(IDEA),  the  Adult  Education  Act  (AEA),  and 
the  Bilingual  Education  Act. 

The  Department  has  determined  that  none 
of  these  programs  should  be  designated  at 
this  time  for  inclusion  in  consolidated  plans. 
Both  the  IDEA  and  the  AEA  will  be  subject 
to  reauthorization  during  the  coming  year. 
(While  the  Perkins  Act  is  also  subject  to 
reauthorization.  Congress,  in  section  14302, 
specifically  designated  the  Part  A  Perkins  Act 
program  for  optional  inclusion  in  a 
consolidated  State  plan.)  A  SUte's  funding 
level  under  the  State-level  Bilingual 
Education  program  authorized  in  section 
7134  of  the  ESEA  is  dependent  upon  the 
receipt  of  competitive  grant  awards  by  LEAs 
in  the  State.  The  Emergency  Immigrant 
Education  Program  has  a  distinctive 
relationship  to  other  Federal  initiatives  for 
addressing  immigrant-related  issues. 
Therefore,  these  programs  are  not  appropriate 
for  inclusion. 

Accordingly,  at  this  time  an  SEA  may 
choose  to  include  in  a  consolidated  State 
plan  the  thirteen  programs  proposed  in  the 
January  13  notice  for  purposes  of  obtaining 
FY  1995  funds. 

The  Secretary's  designation  of  programs 
affects  only  a  State's  ability  to  receive 
program  funding  on  the  basis  of  a 
consolidated  plan.  However,  the  scope  of  a 
State's  consolidated  planning  is  in  no  way 
limited  to  those  included  programs.  States 
are  encouraged  to  focus  their  consolidated 
plans  on  how  funds  provided  under  all 
Federal  programs  can  be  used  in  conjunction 
with  State  and  local  resources  to  enhance  the 
academic  achievement  of  all  students. 

3.  Coverage  of  the  Carl  D.  Perkins 
Vocational  and  Applied  Technology 
Education  Act.  A  State  may  include  the 
following  Perkins  Act  programs  in  a 
preliminary  consolidated  State  plan: 
programs  under  Title  11,  Parts  A-C  and  Title 
III,  Parts  A,  B,  and  E.  For  funds  that  become 
available  on  July  1, 1995.  the  current  State 
plans  under  the  Perkins  Act  are  in  effect. 
Accordingly,  to  receive  these  funds  under 
that  Act,  a  State  need  not  submit  additional 
plan  descriptions  or  information  unless 
program  changes  warrant  the  submission  of 
amendments  pursuant  to  section  113(c)  of  the 
Perkins  Act. 

Nevertheless,  a  State  may  wish  to  include 
one  or  more  of  the  Perkins  Act  programs  in 
its  consolidated  State  plan  for  the  period 
beginning  July  1, 1995.  in  order  to  encourage 
and  facilitate  coordination  of  these  programs 
with  ESEA  and  other  programs  included  in 
the  plan.  In  this  case,  a  State  is  encouraged 
to  include  in  its  description  of  the  processes 
for  developing  the  final  plan  the  involvement 
of  the  State  agency  designated  as  the  State 
board  of  vocational  education  under  secUon 
111(a)(1)  of  the  Perkins  Act.  even  though  the 
SEA  submits  the  preliminary  consolidated 
plan. 

The  Secretary  has  transmitted  the 
Administration's  legislative  proposal  for 
restructuring  the  Perkins  Act  for  the  grant 
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cycle  beginning  on  July  1. 1996,  and 
subsequent  fiscal  years.  This  proposal 
contemplates  close  coordination  between  the 
Perkins  Act  and  other  Federal  assistance 
programs.  Inclusion  of  Perkins  Act  programs 
in  a  preliminary  consolidated  State  plan  can 
constitute  a  significant  first  step  toward  these 
goals.  See  Part  II.  Final  Consolidated  Plans. 

4.  Certifications.  Conunenters  requested 
the  consolidation  of  the  standard 
certifications  regarding  matters  such  as 
construction.  Drug-Free  Workplace  Act,  and 
lobbying.  In  response,  the  forms  and 
instructions  for  the  preliminary  consolidated 
State  plan  include  a  consolidated 
certification  format. 

5.  The  General  Assurances  that 
Accompany  a  Consolidated  Plan.  Consistent 
with  section  14303  of  the  ESEA.  the 
application  for  consolidated  plans  will 
include  an  assurance  that  the  State  agrees  to 
"the  assurances  contained  in  section 
14303(a)  of  the  [ESEA]."  Under  section 
14303(a)(1).  these  assurances  include  the 
SEA'S  agreement  that  "each  program  will  be 
administered  in  accordance  with  all 
applicable  statutes,  regulations,  program 
plans,  and  applications." 

While  submission  of  a  satisfactory 
consolidated  plan  permits  the  Secretary  to 
award  funds  under  programs  that  the  plan 
covers,  requirements  governing  the  operation 
of  programs  are  not  affected.  Absent  a  waiver, 
the  assurance  contained  in  section 
14303(a)(l]  does  not  eliminate  any  of  a 
program's  underlying  operational 
requirements,  including  those  that  the 
program  statute  may  express  as  application 
or  plan  descriptions  or  assurances  (although 
it  does  eliminate  a  requirement  to  prepare  a 
program  application  or  plan).  The  January  13 
Federal  Register  notice  gives  several 
examples  of  the  effect  of  the  general 
assurance  on  requirements  expressed  as 
program  plan  or  application  requirements. 
Therefore,  for  each  program  that  a  State 
includes  in  its  preliminary  consolidated 
plan,  the  requirements  underlying  statutory 
application  or  plan  provisions  mentioned  in 
the  following  sections  of  the  authorizing 
statute  continue  to  apply  to  the  State's  use  of 
program  funds: 

(1)  Title  I,  Part  A,  of  the  ESEA  (Improving 
Basic  Programs  Operated  by  Local 
Educational  Agencies). 

—Section  1111(b)  and  (c)  of  the  ESEA. 

(2)  Title  I,  Part  B,  of  the  ESEA  (Even  Start). 

— None;  no  statutory  applicaUon  or  plan 
requirements. 

(3)  Title  I,  Part  C,  of  the  ESEA  (Migrant 
Education). 

—Sections  1304(b)  and  (c);  1306(a). 

(4)  Title  I,  Part  D.  of  the  ESEA  (Neglected, 
Delinquent  or  At-Risk  Children). 
—Section  1414(a)  of  the  ESEA. 

(5)  Title  n  of  the  ESEA  (State  and  Local 
Programs)  (Professional  Development). 
—Section  2205  of  the  ESEA. 

(6)  Title  IV,  Part  A,  Subpart  1  (other  than 
the  Governor's  Programs  in  section  4114),  of 
the  ESEA  (Safe  and  Drug-Free  Schools  and 
Communities). 

—Section  4112(a)  and  (b)  of  the  ESEA. 


(7)  Title  VI  of  the  ESEA  (Innovative 
Education  Program  Strategies). 
—Section  6202(a)  of  the  ESEA. 

(8)  Title  VII,  Subtitle  B  of  the  Stewart  B. 
McKinney  Homeless  Assistance  Act  (the 
Education  for  Homeless  Children  and  Youth 
program)  enacted  in  Title  m.  Part  B  of  the 
L\SA. 

— Section  722(g)  of  the  McKinney  Act. 

While  the  Goals  2000,  School-to-Work,  and 
the  Title  III,  ESEA  Technology  programs  may 
be  included  in  the  preliminary  consolidated 
plan,  submission  of  a  consolidated  State 
plan,  in  either  preliminary  or  final  form,  does 
not  alter  planning  or  application 
requirements  under  these  programs.  As 
indicated  above,  many  Perkins  Act  programs 
also  may  be  included  in  the  consolidated 
plan,  but  a  State's  grant  from  funds  that 
become  available  on  July  1. 1995,  already  is 
authorized  under  its  previously  approved 
plan.  States  review  the  content  of  the 
approved  plans  that  have  been  submitted 
under  these  programs  in  determining  their 
obligaUons  under  the  general  assurance  in 
section  14303(a)(1). 

6.  Public  Participation;  Peer  Review. 
Section  14303(a)(7)  of  the  ESEA  provides 
that,  before  a  consolidated  State  plan  is 
submitted  to  the  Secretary,  the  State  must 
afford  a  reasonable  opportunity  for  public 
comment  on  the  plan  and  consider  the 
comment.  Commenters  on  the  January  13 
notice  requested  guidance  on  the  manner  in 
which  this  requirement  could  be  satisfied. 

States  have  wide  latitude  in  determining 
how  best  to  involve  the  public  in  a 
meaningful  process  of  commenting  on  the 
proposed  content  of  a  preliminary  (or  final) 
consolidated  State  plan.  Among  the 
procedures  that  SEAs  might  use  are  (1) 
public  comment  sessions  in  regional 
workshops;  (2)  regional  hearings;  (3) 
dissemination  of  proposals  through 
Statewide  publications  or  similar  widely- 
disseminated  documents;  and  (4)  any 
methods  that,  under  State  procedures,  must 
be  used  to  obtain  comment  on  comparable 
State  actions.  In  selecting  the  most 
appropriate  methods,  States  may  want  to 
consider  both  the  expected  public  interest  in 
how  the  consolidated  plan  will  be  prepared, 
and  any  expected  public  reaction  to 
development  of  a  consolidated  plan  rather 
than  individual  program  plans  and 
applications. 

The  Department  interprets  section 
14303(a)(7)  as  permitting  an  SEA  to  request 
and  consider  comment  on  the  substance, 
rather  than  the  precise  text,  of  a  consolidated 
State  plan. 

Ftirthermore.  if  an  SEA  believes  that  it  has 
insufficient  time  to  meet  the  public 
participation  requirement  before  the  due  date 
for  submission  of  preliminary  consolidated 
plans,  it  may  submit  to  the  Ctepartment  a 
draft  preliminary  consolidated  plan  before 
completing  the  public  comment  process.  In 
this  case,  prior  to  the  Secretary's  approval  of 
the  plan,  and  the  issuance  of  a  grant  award, 
the  SEA  would  be  exjMcted  to  submit  any 
revisions  to  the  draft  plan  that  are  needed  in 
view  of  public  comment. 

As  prop>osed  in  the  January  13  notice,  the 
Department  will  approve  preliminary 


consolidated  State  plans  without  peer 
review. 

n.  Final  Consolidated  Plans 

1.  Inclusion  of  Information  on  Standards 
and  Assessments  Under  Section  1 J  11(b)  of 
the  ESEA.  The  January  13  Federal  Register 
notice  proposed  criteria  for  inclusion  in  a 
consolidated  State  plan  of  information 
regarding  standards  and  assessment  under 
Tide  I  of  the  ESEA.  Some  clarification 
regarding  these  criteria  may  be  helpful.  The 
Department  intends  to  ask  SEAs  to  include 
information  regarding  (1)  content  and 
performance  standards,  (2)  assessments,  and 
(3)  adequate  yearly  progress,  called  for  in 
section  1111(b)  of  the  ESEA,  that  the  SEA 
would  submit  if  it  prepared  an  individual 
State  plan  under  Titie  I,  Part  A. 

Section  1111(b)  of  the  ESEA  requires  that 
a  State  plan  under  the  Title  I,  Part  A  program 
must  include  certain  specified  information 
on  developing  State  content  and  performance 
standards,  assessments,  ways  of  measuring 
adequate  yearly  progress  and  other  matters. 

Under  the  Department's  approach,  if  a 
State  is  pxarticipating  in  Titie  III  of  the  Goals 
2000:  Educate  America  Act,  and  has  an 
approved  State  Goals  2000  plan,  which 
adequately  addresses  the  elements  contained 
in  section  llllfblof  the  ESEA,  a  State's  final 
consolidated  plan  would  not  need  to  contain 
any  supplemental  infonnation  relating  to  this 
section.  On  the  other  hand,  if  the  State  is  not 
participating  in  Goals  2000,  its  Goals  2000 
plan  has  not  been  approved,  or  its  Goals  2000 
plan  does  not  address  these  elements 
sufficienUy,  the  Deptartroent  would  request 
further  information  relevant  to  section 
1111(b).  These  information  requests  would, 
of  course,  take  into  account  the  process  of 
transition  to  standards,  assessments  and 
other  section  1111(b)  factors  that  States  are 
undertaking. 

2.  Perkins  Act.  The  authorization  for  the 
Perkins  Act  programs  expires  on  September 
30, 1996.  As  indicated  abpve,  the  Secretary 
has  transmitted  a  reauthoHzation  proposal, 
the  Career  Preparation  Education  Reform  Act 
of  1995.  The  information  or  descriptions  that 
a  State  would  be  asked  to  include  in  a  final 
consolidated  plan  with  respect  to  the  Perkins 
programs  will  dep>end  up>on  the  content  of 
the  reauthorized  legislation. 

4.  Peer  Review.  Some  commenters 
expressed  concern  that  the  Department's 
proposed  use  of  peer  review  to  evaluate  a 
State's  final  consolidated  plan  could 
unnecessarily  burden  the  approval  prcx»ss 
with  activities  that  duplicate  the  peer  review 
process  under  Goals  2000. 

For  final  consolidated  plans,  the 
Department  is  developing  procedures  for 
f>eer  review  in  collaboration  with  SElAs  and 
others.  However,  if  an  SEA  has  had  its  Goals 
2000  State  improvement  plan  approved 
through  peer  review,  and  the  Goals  2000  plan 
encompasses  the  content  needed  for  final 
consolidated  State  plans,  the  Department 
does  not  believe  that  a  further  peer  review 
process  should  be  necessary.  If  Goals  2000  is 
included  in  the  consolidated  plan,  a  single 
peer  review  should  be  conducted. 

5.  Other  Considerations.  As  with  the 
preliminary  consolidated  State  plans,  final 
plans  will  need  to  address  efforts  to  promote 


31598 


Federal  Register  /  Vol.  60.  No.  115  /  Thursday.  June  15.  1995  /  Notices 


equitable  participation  in  State-level 
programs,  as  required  by  section  427  of  the 
General  Education  Provisions  Act.  In 
addition,  as  with  the  preliminary  plans,  the 
final  plans  will  need  to  be  developed  through 
a  public  participation  process  that  comports 
with  section  14303(a)(7)  of  the  ESEA. 

In  all  other  respects,  the  criteria  proposed 
in  the  January  13  notice  continue  to  reflect 
the  framework  and  content  that  the 
Department  is  considering  for  final 
consolidated  State  plans. 

m.  Other  lanws 

1.  Consolidated  Local  Plans.  Conmienters 
on  the  Department's  January  13  proposal 
requested  further  information  on  submission 
of  consolidated  local  plans  under  section 
14305  of  the  ESEA.  The  Department  issued 
and  distributed  such  guidance  under  a  March 
24, 1995  letter  from  the  Assistant  Secretary 

(•   *  M 

2.  Consolidation  of  State  Administrative 
Funds.  Conmienters  requested  clarification 
on  the  consolidation  of  State  administrative 
funds  under  section  14201  of  the  ESEA. 
Under  this  provision,  an  SEA  may 
consolidate  funds  available  under  certain 
programs  for  State  administration  without 
regard  to  whether  the  State  submits  a 
consolidated  State  plan  under  section  14302. 
To  take  advantage  of  this  flexibility,  the  SEA 
must  be  able  to  demonstrate  that  a  majority 
of  its  resources  comes  from  non-Federal 
sources. 

3.  Participation  by  Private  School  Children. 
SEAs  that  submit  consolidated  State  plans 
are  encouraged  to  review  the  requirements  in 
the  ESEA  regarding  participation  of  children 
in  private  schools,  including  those  contained 
in  sections  1120  and  14503  of  the  ESEA.  An 
SEA  that  submits  a  preliminary  or  final 
consolidated  State  plan  is  subject  to  these 
requirements  for  the  programs  covered  in  the 
plan  to  the  same  extent  that  it  would  be  if 

it  were  submitting  sep>arate  State  plans  or 
applications. 

4.  Goals  2000:  School -to- Work.  A  State  that 
includes  the  Goals  2000  or  School-to- Work 
programs  in  its  final  consolidated  plan  may 
be  asked  to  describe  how  activities 
conducted  as  part  of  planning,  developing, 
and  implementing  these  programs  may  be 
integrated  into  or  coordinated  with  other 
activities  conducted  under  the  consolidated 
State  plan. 

5.  Duration.  Subject  to  any  change  in  the 
law,  the  Department  intends  that  approval  of 
a  State's  final  consolidated  plan  would  be  the 
basis  for  providing  a  grant  to  the  State  for  all 
remaining  years  of  each  program  authority 
under  which  the  State  requests  funding  in  its 
plan. 

Appendix  B — Response  to  Public 
Comment  on  Proposed  Guidance 

This  appendix  contains  the  Department's 
response  to  major  substantive  comments  on 
the  proposed  guidance  published  on  January 
13, 1995,  on  the  submission  of  consolidated 
State  plans  under  section  14302  of  the  ESEA, 
as  amended  by  the  lASA. 

1.  General.  Comments  from  State 
educational  agencies  were  generally  strongly 
favorable  to  the  Secretary's  proposed  criteria 
for  consolidated  State  plans.  These 


commenters  affirmed  that  the  flexibility 
afforded  SEAs  was  consistent  with  the  intent 
of  section  14302,  and  constituted  an 
important  and  appropriate  means  of 
encouraging  SEAs  to  carry  out  cross-program 
coordination  and  integration.  A  number  of 
SEAs  further  indicated  that  the  overall 
approach  reflected  in  the  proposed  guidance 
would  result  in  improved  program 
administration  and  a  greater  focus  on  higher 
student  achievement. 

For  example,  one  State  superintendent 
observed:  "Your  profKjsal  to  provide  a  two- 
stage  approach  for  states  to  follow  in  their 
planning  is  'right  on  target'  with  the 
approach  our  workgroup  has  been  following. 
We  have  found  the  proposed  criteria  quite 
workable  and  easy  to  follow*  *   *.  (Tlhe 
criteria  proposed  will  facilitate  the  linkages 
and  coordination  needed  between  lASA  and 
(Goals  2000  and  School-to-Work.|  "  Another 
State  superintendent  commented:  "lW|e 
believe  consolidated  planning  will  serve  as  a 
catalyst  for  closer  linkages  between  federal 
and  state  educational  programs."  On  behalf 
of  another  SEA,  a  commenter  observed: 
"(The  SEA]  is  very  supportive  of  the  concept 
of  a  consolidated  state  plan  as  it  will 
facilitate  the  delivery  of  programs  and 
services  designed  to  improve  student 
achievement.  A  consolidated  plan  offers  new 
opportunities  for  state  and  local  educators  to 
develop  and  implement  a  vision  of  seamless 
service  delivery."  Yet  another  SEA 
representative  commented,  with  respect  to 
the  guidance,  "We  do  not  believe  that 
flexibility  is  granted  at  the  expense  of 
accountability,  but  rather  refocuses  the 
accountability  on  school  districts  to  produce 
students  that  are  capable  of  succeeding  at 
future  endeavors." 

The  Department  agrees  with  these 
comments.  The  guidance  for  the  submission 
of  preliminary  consolidated  State  plans 
retains  the  thrust,  fiexibility.  and  basic 
content  of  the  criteria  proposed  in  the 
January  13  notice.  In  response  to  various 
requests  to  clarify  limited  aspects  of  the 
proposed  criteria,  the  Department  has  made 
relatively  minor  changes  in  the  guidance  to 
ensure  accountability  and  adherence  to  core 
provisions  in  the  ESEA.  These  changes 
include  an  SEA's  inclusion  of  pupil  services 
p>ersonnel  among  the  key  individuals  with 
whom  it  will  consult  on  the  Stale's  final 
consolidated  plan,  and  identification  of 
programs  under  the  Perkins  Vocational  and 
Applied  Technology  Act  that  may  be 
included  in  a  consolidated  State  plan. 

2.  Scope  of  plan;  reduction  of  descriptions. 
One  commenter  observed  that,  in  failing  to 
require  all  substantive  descriptions  contained 
in  program-specific  plans  or  applications 
under  individual  program  statutes,  proposed 
criteria  for  the  consolidated  State  plan  were 
not  consistent  with,  or  supported  by,  section 
14302.  The  commenter  stated  that  the 
approach  taken  in  the  proposed  criteria 
would  impair  program  accountability.  The 
commenter  urged  that  the  criteria  retain  the 
specific  content  of  individual  program  plans 
and  applications,  while  eliminating 
unnecessary  duplication  among  common 
plan  and  application  elements. 

The  Department  believes  that  the  guidance 
for  submission  of  preliminary  consolidated 


State  plans  is  consistent  with  section  14302 
and  carries  out  its  intent.  Section  14302(a) 
provides  the  Secretary  with  broad  authority 
to  tailor  the  criteria  and  procedures  to  govern 
a  consolidated  State  plan  so  as  to  reduce 
burden  and  to  encourage  the  meaningful 
cross-program  coordination,  integration  of 
services,  and  overall  focus  on  increased 
student  achievement  that  section  14101 
anticipates.  Indeed,  section  14302(b)(3) 
specifically  provides  that  "(tlhe  Secretary 
shall  require  only  descriptions,  informiation, 
assurances,  and  other  materials  that  are 
absolutely  necessary  for  the  consideration  of 
the  consolidated  State  plan  •  •  •" 
(emphasis  added). 

The  Department  has  observed  this 
direction  in  providing  guidance  regarding 
criteria  for  the  optional,  preliminary 
consolidated  State  plan.  These  criteria 
acknowledge  that  States  would  have 
insufficient  time  to  submit  well-considered 
final  consolidated  plans  this  year,  and  so 
focus  on  the  most  essential  elements  that  the 
Department  believes  should  guide  State 
thinking.  The  criteria  therefore  contemplate 
preparation,  during  the  coming  year  and  with 
the  active  involvement  of  all  interested 
stakeholders,  of  a  final  consolidated  State 
plan  that  will  focus  all  of  the  resources  of 
Federal  programs  included  in  the  plan  on  a 
thorough,  coordinated  and  integrated  effort  to 
provide  the  intended  beneficiaries  of  those 
programs  with  services  in  ways  that  will 
contribute  to  an  increased  level  of  student 
achievement.  Moreover,  the  Department 
believes  that  the  results  that  Congress  wanted 
to  encourage  by  its  enactment  of  sections 
14301-07  are  more  likely  to  be  achieved 
through  the  decreased  burdens  offered  by  the 
Department's  approach  than  through 
continued  use  of  the  individual  program- 
specific  plan  and  application  provisions  that 
the  commenter  would  prefer. 

The  Department  emphasizes  that,  absent  a 
waiver,  submission  of  a  consolidated  State 
plan  neither  relieves  a  State  nor  any  of  its 
grantees  of  the  obligation  to  comply  with  all 
requirements  governing  the  use  of  funds 
provided  for  programs  included  in  the  plan. 
Moreover,  these  requirements  extend  to  those 
that  the  individual  program  statute  include 
as  elements  of  program-specific  plans  or 
applications.  Preparation  and  submission  of 
a  consolidated  plan  merely  permits  the  State, 
as  a  condition  of  receiving  funds  for  the 
Federal  programs  that  the  plan  includes,  to 
prepare  a  plan  that  addresses  cross-program 
coordination,  service  integration  and  student 
achievement  rather  than  the  various  elements 
in  the  program-specific  applications  and 
plans.  Rather  than  use  program-specific 
applications  to  secure  information  on  how 
these  programs  might  be  implemented,  the 
Department  intends  to  focus  on  pertinent 
aspects  of  program  implementation  through 
other  means,  including  integrated  program 
monitoring  and  State-by-State  collaboration. 

3.  Section  1111(a).  Some  commenters 
suggested  that  criteria  for  the  final 
consolidated  State  plan  include  information, 
particularly  with  regard  to  standards  and 
assessments,  specified  in  section  1111(b)  of 
the  Title  I,  ESEA.  statute.  The  commenters 
urged  that  this  information  was  a  core  aspect 
of  the  statutory  requirements,  applicable 
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across-the-board  to  all  programs,  and  thus 
should  be  an  integral  part  of  the  process  of 
developing  a  consolidated  State  plan.  In 
response,  the  guidance  on  final  consolidated 
plans  provided  to  SEAs  on  April  20, 1995 
(Appendix  A  to  this  document)  clarifies  the 
Department's  intent  that  final  consolidated 
plans  contain  adequate  information, 
consistent  with  section  1111(b),  about 
content  and  performance  standards, 
assessments,  and  adequate  yearly  progress. 
The  Department  will  provide  further 
information  on  this  issue  when  it  provides 
additional  guidance  on  the  content  of  final 
consolidated  State  plans. 

4.  Other  comments.  The  Department's 
response  to  other  substantive  comments  or 
requests  for  clarification  is  contained  in  the 
April  20  guidance  document  (Appendix  A  to 
this  notice). 

[FR  Doc.  95-14610  Filed  6-14-95;  8:45  am] 
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DEPARTMEKT  OF  TRANSPORTATIOH 
Coast  Guard 

46  CFR  Parts  67, 68,  and  69 
[COO  95-014] 
nN2115-AF06 

Cantrallzation  of  Vessel 
Documentation  Offices 

AGENCY:  Coast  Guard.  DOT. 
action:  Final  rule. 


SUMMARY:  This  rule  revokes  the 
designation  of  14  ports  as  ports  of 
record  for  vessel  documentation,  and 
reflects  that  the  Coast  Guard  has  moved 
the  performance  of  all  vessel 
dociunentation  services  to  the  National 
Vessel  Documentation  Center.  The 
centralization  of  vessel  docimientation 
services  will  permit  the  Coast  Guard  to 
provide  more  efficient  and  effective 
service  to  the  pubUc  by  enhancing 
uniformity,  speciaUzation,  and 
expertise.  A  centraUzed  vessel 
dociunentation  office  will  also  enable 
the  Coast  Guard  to  operate  within 
budgetary  constraints  in  concert  with 
efforts  to  reduce  the  Federal  Budget. 
EFFECTIVE  DATE:  This  rule  is  effective  on 
August  1, 1995. 

ADDRESSES:  Unless  otherwise  indicated, 
documents  referred  to  in  this  preamble 
are  available  for  inspection  or  copying 
at  the  office  of  the  Executive  Secretary, 
Marine  Safety  Council  (G-LRA/3406). 
U.S.  Coast  Guard  Headquarters.  2100 
Second  Street  SW.,  room  3406, 
Washington.  DC  20593-0001  between  8 
a.m.  and  3  p.m..  Monday  through 
Friday,  except  Federal  holidays.  The 
telephone  number  is  (202)  267-1477. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Commander  Don  M.  Wrye. 
Vessel  Dociunentation  and  Tonnage 
Survey  Branch.  (202)  267-1492. 

SUPPLEMENTARY  INFORMATION: 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  document  are  Lieutenant 
Commander  Don  M.  Wrye.  Project 
Manager,  and  Lieutenant  R.  Goldberg, 
Project  Counsel.  Office  of  Chief  Counsel. 

Regulatory  Information 

This  rule  is  being  published  as  a  final 
rule  without  being  preceded  by  a  notice 
of  proposed  rulemaking  and 
opportunity  for  comment.  This  rule 
addresses  matters  of  internal  Coast 
Guard  organization  and  pursuant  to  5 
U.S.C.  553(b)  is  exempt  from  the 
requirement  to  publish  a  general  notice 
of  proposed  rulemaking.  Since  this  rule 
addresses  matters  of  agency 


organization,  public  comment  would 
not  be  beneficial  to  the  rulemaking 
process.  Notwithstanding  the  fact  that 
the  subject  matter  of  this  rule — 
centralization  of  vessel  dociunentation 
services — is  a  matter  of  agency 
organization,  the  Coast  Guard  did 
conduct  a  series  of  pubUc  meetings  in 
September  through  November  1994,  in 
which  it  announced  to  the  pubUc  its 
plans  for  the  consoUdation  of  existing 
vessel  documentation  offices.  For  these 
reasons,  under  5  U.S.C.  553(b)(B)  the 
Coast  Guard  for  good  cause  finds  that 
notice,  and  public  procedure  on  the 
notice,  before  the  effective  date  of  this 
rule  are  unnecessary.  The  effective  date 
of  this  final  rule.  August  1,  1995.  is  the 
date  that  the  National  Vessel 
Documentation  Center  will  open  and 
the  date  that  the  regional  vessel 
documentation  offices  will  close. 

Background  and  Purpose 

Dociunentation  of  vessels  under 
Federal  law  acts  as  a  national 
registration  system  which,  among  other 
things,  serves  to  estabUsh  a  vessel's 
nationahty  and  quafification  to  be 
employed  in  a  specified  trade.  A 
Certificate  of  Dociunentation  serves  as 
evidence  of  nationality.  One  or  more 
endorsements  on  a  vessel's  Certificate  of 
Documentation  is  evidence  of  that 
vessel's  quaUfication  to  engage  in  a 
specified  trade.  The  Coast  Guard  is  the 
agency  responsible  for  issuing 
Certificates  of  Documentation  to  eligible 
vessels.  When  a  vessel  owner  appUes  for 
documentation,  the  Coast  Guard 
determines  whether  the  vessel  is  eUgible 
for  documentation  generally,  and 
whether  it  is  eligible  specifically  for  the 
endorsement  or  endorsements 
requested.  Since  July  1982.  the  Coast 
Guard's  vessel  documentation 
regulations  have  permitted  applications 
to  be  submitted  by  mail.  Today,  most 
vessel  documentation  transactions  are 
conducted  in  this  manner. 

The  Coast  Guard  began  consolidating 
its  vessel  documentation  field  offices  in 
July  1983.  That  early  effort  resulted  in 
the  formation  of  15  regional  vessel 
documentation  offices.  One  of  those 
regional  offices  was  closed  in  1992. 
leaving  the  current  14  offices.  During 
September  through  November  1994,  the 
Coast  Guard  conducted  a  series  of 
public  meetings  held  at  various 
locations  to  announce  the  further 
consolidation  of  its  vessel 
documentation  functions.  In  those 
meetings,  the  Coast  Guard  announced 
the  availability  of  its  implementation 
plan  for  centralization  and  sought  input 
from  the  public  on  methods  to  make  a 
centralized  vessel  documentation  office 
operate  more  efficiently. 


One  of  the  suggestions  which 
developed  from  those  pubUc  meetings 
was  the  notion  of  permitting  certain 
instruments  to  be  submitted  by 
facsimile  for  fiUng  purposes.  That 
suggestion  has  been  developed  into  a 
separate  rulemaking  project.  A  notice  of 
proposed  rulemaking  amending  the 
Coast  Guard's  vessel  documentation 
regulations  to  permit  various 
instruments  to  be  submitted  by 
facsimile  for  filing  purposes,  and 
explaining  the  procedures  for  facsimile 
submission,  was  published  in  the 
Federal  Register  on  February  6. 1995 
(60  FR  12188).  After  completion  of  the 
consolidation  effort,  the  Coast  Guard 
will  continue  to  review  its  vessel 
documentation  procedures  with  a  view 
toward  further  efforts  to  streamline  the 
process. 

Discussion  of  Regulations 

In  various  locations  in  46  CFR  parts 
67.  68.  and  69.  references  are  made  to 
the  "port  of  documentation,"  to  the 
"port  of  record,"  to  variations  of  "the 
documentation  officer  at  the  port  where 
application  for  documentation  is  made," 
and  to  the  "documentation  office 
nearest  where  the  vessel  is  located." 
With  consolidation  of  the  regional 
vessel  documentation  offices  into  one 
location,  these  references  are  no  longer 
relevant.  Therefore,  all  of  these  various 
references,  wherever  they  appear,  are 
being  replaced  with  an  appropriate 
reference  to  the  National  Vessel 
Documentation  Center.  Those  sections 
requiring  submission  of  materials  to 
Commandant  (G-MVI-5)  for  decision 
have  also  been  amended  to  direct 
submission  of  the  materials  to  the 
Manager.  National  Vessel 
Documentation  Center.  While  most  of 
the  sections  affected  are  being  amended 
with  the  simple  removal  and  addition  of 
certain  words,  a  few  sections  required 
revision  to  maintain  readability.  In 
addition,  the  definitions  of 
"Commandant".  "Port  of 
documentation",  and  "Port  of  record"  in 
§  67.3  are  removed,  and  a  definition  and 
address  for  the  "National  Vessel 
Documentation  Center"  is  added.  No 
substantive  changes  are  made  to  the 
regulations. 


Regulatory  Evaluation 

This  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  under 
that  order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 


the  Department  of  Transportation 
(DOT)(44  FR  11040;  February  26. 1979). 

The  Coast  Guard  expects  the 
economic  impact  of  this  rule  to  be  so 
minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  lOe  of  the 
regulatory  policies  and  procedures  of 
DOT  is  unnecessary.  Currently,  most 
vessel  documentation  transactions  are 
conducted  by  mail.  Therefore,  the 
primaty  effect  of  this  rule  upon  the 
affected  public  will  be  that  vessel 
documentation  materials  will  now  be 
mailed  to  the  National  Vessel 
Documentation  Center  rather  than  a 
regional  vessel  documentation  office. 
Furthermore,  the  consolidation  will 
permit  the  Coast  Guard  to  implement 
aggressive  management  measures, 
including  the  internal  shifting  of 
documentation  resources  to  address 
potential  backlogs,  the  use  of  office 
automation  technology,  and  the 
expansion  of  electronic  submission  of 
documentation  materials,  to  further 
minimize  any  economic  impact. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
must  consider  the  economic  impact  on 
small  entities  of  a  rule  for  which  a 
general  notice  of  proposed  rulemaking 
is  required.  "Small  entities"  may 
include  (1)  small  businesses  and  not-for- 
profit  organizations  that  are 
independently  owned  and  operated  and 
are  not  dominant  in  their  fields  and  (2) 
governmental  jurisdictions  with 
populations  of  less  than  50.000.  This 
rule  does  not  require  a  general  notice  of 
proposed  rulemaking  and,  therefore,  is 
exempt  from  the  requirements  of  the 
Act. 

Although  this  rule  is  exempt,  the 
Coast  Guard  has  reviewed  it  for 
potential  impact  on  small  entities.  The 
Coast  Guard  is  mindful  that  a  number  of 
vessel  documentation  transactions 
submitted  to  it  are  submitted  by  vessel 
documentation  services  that  qualify  as 
small  business  entities.  With  these 
entities  specifically  in  mind,  the  Coast 
Guard  conducted  a  series  of  public 
meetings  during  September  through 
November  1994.  These  public  meetings 
were  held  at  various  locations  around 
the  country,  primarily  in  port  cities 
where  a  Coast  Guard  regional  vessel 
documentation  office  was  located,  so 
that  attendance  would  be  convenient. 
The  purpose  of  these  meetings  was  to 
*       announce  the  pending  consolidation  of 
vessel  documentation  functions.  In 
those  meetings,  the  Coast  Guard  also 
sought  input  ftx)m  the  public, 
particularly  lending  institutions  and 
small  business  entity  vessel 
documentation  services,  on  methods  to 
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make  a  centralized  vessel 
documentation  office  operate  more 
efficiently,  with  emphasis  on  the 
delivery  of  services.  One  of  the 
suggestions  which  developed  from  those 
pubUc  meetings  was  the  notion  of 
permitting  certain  instruments  to  be 
submitted  by  facsimile  for  filing 
purposes.  That  suggestion  developed 
into  a  rulemaking  project  and  will  be  in 
place  when  the  National  Vessel 
Documentation  Center  opens  for 
business.  Other  suggestions  referred  to 
the  elimination  of  delays  between  the 
time  of  submission  of  documentation 
materials  and  the  delivery  of  the  related 
service. 

Most  of  the  small  business  entity 
vessel  documentation  services  deal 
largely  with  recreational  vessels.  These 
kinds  of  vessels  tend  to  be  concentrated 
in  certain  locations.  As  a  result,  some  of 
the  regional  documentation  offices  were 
required  to  service  large  recreational 
vessel  fleets,  while  other  offices  had  a 
much  smaller  number  of  recreational 
vessels  in  their  fieet  of  responsibility.  In 
those  ports  with  large  recreational 
vessel  fleets,  service  backlogs 
developed.  Through  use  of  an  aggressive 
backlog  management  program,  these 
backlogs  have  been  eliminated. 

With  consolidation  will  come  a 
number  of  benefits  that  will  assist  the 
Coast  Guard  to  better  manage  its  work 
flow.  No  longer  will  one  port,  with 
limited  personnel  resources,  have  to 
service  a  recreational  vessel  fleet  that 
may  be  many  times  larger  than  that 
serviced  by  another  port.  The 
consolidation  of  all  vessel 
documentation  billets  in  the  Coast 
Guard  will  permit  documentation 
materials  submitted  from  all  areas  of  the 
country  to  be  handled  in  one  workflow 
process.  The  economies  of  scale  that 
will  be  achieved,  the  ability  to  shift 
internal  resources  to  meet  fluctuations 
in  work,  the  application  of  office 
automation  technology,  and  the  ability 
to  establish  consistent  work  practices 
will  address  the  concerns  of  the  small 
business  entity  vessel  documentation 
services.  As  a  result,  the  Coast  Guard's 
position  is  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Therefore,  the  Coast  Guard  certifies 
under  section  605(b)  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.)  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Collection  of  Information 

This  rule  contains  no  coUection-of- 
information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 


Federalism 

The  Coast  Guard  has  analyzed  this 
rule  under  the  principles  and  criteria 
contained  in  Executive  Order  12612  and 
has  determined  that  this  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
FederaUsm  Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that,  under  paragraph  2.B.2 
of  Commandant  Instruction  M16475.1B. 
as  revised  (59  FR  38654;  July  29. 1994). 
this  rule  is  categorically  excluded  from 
further  environmental  documentation. 
This  rule  has  been  determined  to  be 
categorically  excluded  because  the 
changes  made  to  the  regulations  are 
administrative  in  nature  and  clearly 
have  no  environmental  impact.  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  for  inspection 
or  copying  where  indicated  under 
ADDRESSES. 

List  of  Subjects 

46  CFR  Part  67 

Fees,  Incorporation  by  reference. 
Reporting  and  recordkeeping 
requirements.  Vessels. 

46  CFR  Part  68 

Reporting  and  recordkeeping 
requirements.  Vessels. 

46  CFR  Part  69 

Measurement  standards.  Penalties, 
Reporting  and  recordkeeping 
requirements.  Vessels. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  46 
CFR  parts  67.  68.  and  69  as  follows: 

PART  67 — [Amended] 

1.  The  authority  citation  for  part  67 
continues  to  read  as  follows: 

Authority:  14  U.S.C  664;  31  U.S.C.  9701; 
42  U.S.C.  9118;  46  U.S.C  2103,  2107.  2110; 
46  U.S.C.  app.  841a.  876:  49  CFR  1.46. 

2.  Section  67.3  is  amended  by 
removing  the  note  following  the 
definition  "Commandant",  removing 
the  definitions  "Port  of  documentation" 
and  "Port  of  record",  and  adding  in 
alphabetical  order  the  definition 
"National  Vessel  Documentation 
Center"  to  read  as  follows: 

§67.3    Definitions. 

***** 

National  Vessel  Documentation 
Center  means  the  organizational  unit 
designated  by  the  Commandant  to 
process  vessel  documentation 
transactions  and  maintain  vessel 
documentation  records.  The  address  is: 
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National  Vessel  Dociimentation  Center, 
2039  Stonewall  Jackson  Drive.  Falling 
Waters,  WV  25419. 


§67.15    [Amendad] 

3.  In  §67.15,  paragraph  (b)  is 
amended  by  removing  the  words 
"documentation  officer  with  whom  the 
appUcation  is  filed"  and  adding  in  their 
place  the  words  "Manager.  National 
Vessel  Documentation  Center". 

f  67.63    [AnMnded] 

4.  In  §67.63,  paragraph  (b)(1)  is 
amended  by  removing  the  word 
"Commandant"  and  adding  in  its  place 
the  words  "Manager.  National  Vessel 
Documentation  Center". 

§67.89    [Amended] 

5.  In  §  67.89,  p)aragraph  (a)  is 
amended  by  removing  the  words 
"documentation  officer  at  the  port 
where  appUcation  for  docimientation. 
exchange,  or  redocumentation  is  made" 
and  adding  in  their  place  the  words 
"Manager.  National  Vessel 
Documentation  Center". 

§67.101    [Amended] 

6.  In  §67.101.  paragraph  (a)  is 
amended  by  removing  the  words 
"documentation  officer  at  the  port 
where  application  for  dociunentation  is 
made"  and  adding  in  their  place  the 
words  "Manager.  National  Vessel 
DoCTunentation  Center". 

§67.111    [Amended] 

7.  In  §  67.111,  paragraph  (a) 
introductory  text  is  amended  by 
removing  the  words  "documentation 
officer  at  the  port  of  record  of  the  vessel 
assigned  in  accordance  with  §  67.115,  or 
the  documentation  office  nearest  where 
the  vessel  is  located,"  and  adding  in 
their  place  the  words  "National  Vessel 
Documentation  Center";  paragraph  (b)  is 
amended  by  removing  the  words 
"documentation  officer  at  the  port 
where  application  for  documentation  is 
made"  and  adding  in  their  place  the 
words  "Manager,  National  Vessel 
Docimientation  Center". 

§67.113    [Amended] 

8.  In  §  67.113,  paragraph  (e)  is 
amended  by  removing  the  words 
"documentation  officer  at  the  port  of 
record  of  the  vessel"  and  adding  in  their 
place  the  words  "National  Vessel 
Documentation  Center". 

§6.117    [Removed] 

9.  Section  67.115  is  removed. 

10.  hi  §67.117,  paragraph  (a) 
introductory  text  is  amended  by 
removing  the  words  "docvunentation 
officer  at  the  port  of  record  of  the  vessel 


assigned  in  accordance  with  §  67.115,  or 
the  documentation  office  nearest  where 
the  vessel  is  located"  and  adding  in 
their  place  the  words  "National  Vessel 
Documentation  Center";  paragraph  (c)  is 
amended  by  removing  the  words 
"documentation  officer  at  the  port 
where  application  for  name  change  is 
made"  and  adding  in  their  place  the 
words  "Manager,  National  Vessel 
Documentation  Center". 

11.  In  §67.119,  paragraphs  (d)  and  (e) 
are  revised  to  read  as  follows: 

§67.119    Hailing  port  designation. 

»        *        •        »        * 

(d)  The  Manager,  National  Vessel 
Dociunentation  Center  has  final 
authority  to  settle  disputes  as  to  the 
propriety  of  the  hailing  port  designated. 

(e)  Until  such  time  as  the  vessel 
owner  elects  to  designate  a  new  hailing 
port,  the  provisions  of  paragraph  (c)  of 
this  section  do  not  apply  to  vessels 
which  were  issued  a  Certificate  of 
Documentation  before  July  1, 1982. 

12.  Section  67.130  is  revised  to  read 
as  follows: 

§  67.130    Submission  of  applications. 

All  appUcations  made  under  this 
subpart  and  all  subsequent  filings  to 
effect  documentation,  except  as 
provided  in  §  67.133(b),  must  be 
submitted  to  the  National  Vessel 
Documentation  Center. 

§67.133    [Amended] 

13.  In§67.133,  the  introductory  text 
of  paragraph  (a)  and  paragraph  (a)(1)  are 
amended  by  removing  the  word 
"Commandant"  and  adding  in  its  place 
the  words  "Manager,  National  Vessel 
Dociunentation  Center";  paragraph  (b)  is 
amended  by  removing  the  word 
"Commandant's  determination"  and 
adding  in  their  place  the  words 
"determination  of  the  Manager,  National 
Vessel  Documentation  Center";  the  note 
following  the  section  is  amended  by 
removing  the  word  "Commandant"  and 
adding  in  its  place  the  words  "Manager, 
National  Vessel  Documentation  Center". 

§67.141    [Amended] 

14.  hi  §67.141,  paragraph  (a) 
introductory  text  is  amended  by 
removing  the  words  "documentation 
officer  at  the  port  of  record  of  the  vessel 
assigned  in  accordance  with  §  67.115  or 
at  the  documentation  office  nearest 
where  the  vessel  is  located"  and  adding 
in  their  place  the  words  "National 
Vessel  Documentation  Center". 

§67.145    [Amended] 

15.  In  §67.145,  paragraph  (a)  is 
amended  by  removing  the  reference 
"67.167(b)  (1)  through  (6)"  and  adding 
in  its  place  the  reference  "67.167(b)  (1) 


through  (5)";  paragraph  (c)  is  amended 
by  removing  the  words  "documentation 
officer  at  the  port  where  application  for 
exchange  is  made"  and  adding  in  their 
place  the  words  "National  Vessel 
Documentation  Center";  paragraph  (d)  is 
removed. 

§67.147    [Amended] 

16.  Section  67.147  and  the  note 
following  the  section  are  removed. 

§67.149    [Anrwnded] 

17.  In  §67.149,  paragraph  (b)  is 
amended  by  removing  the  words  "port 
of  record  of  the  vessel"  and  adding  in 
their  place  the  words  "National  Vessel 
Documentation  Center". 

§67.151    [Amended] 

18.  hi  §67.151,  paragraph  (a)  is 
amended  by  removing  the  words 
"Commandant,  via  the  documentation 
officer  at  the  port  of  record  of  the  vessel 
assigned  in  accordance  with  §  67.115,  or 
at  the  documentation  office  nearest 
where  the  vessel  is  located"  and  adding 
in  their  place  the  words  "Manager, 
National  Vessel  Documentation  Center"; 
paragraph  (b)  is  amended  by  removing 
the  words  "Commandant's  finding"  and 
adding  in  their  place  the  words  "finding 
of  the  Manager,  National  Vessel 
Documentation  Center". 

§67.163    [Amended] 

19.  In  §67.163,  paragraph  (b)  is 
amended  by  removing  the  words 
"documentation  officer  at  any  port  of 
documentation"  and  adding  in  their 
place  the  words  "National  Vessel 
Documentation  Center". 

§67.165    [Amended] 

20.  In  §67.165,  paragraph  (a)  is 
amended  by  removing  the  words 
"documentation  officer  at  the  vessel's 
port  of  record  assigned  in  accordance 
with  §67.115"  and  adding  in  their  place 
the  words  "National  Vessel 
Documentation  Center";  paragraph  (b) 
introductory  text  is  amended  by 
removing  the  words  "documentation 
officer  at  the  vessel's  port  of  record"  and 
adding  in  their  place  the  words 
"National  Vessel  Documentation 
Center". 

§67.167    [Amended] 

21.  ha  §  67.167,  paragraph  (a)  is 
amended  by  removing  the  words 
"documentation  officer  at  the  port  of 
record  of  the  vessel  assigned  in 
accordance  with  §  67.115  or  at  the 
documentation  office  nearest  where  the 
vessel  is  located"  and  adding  in  their 
place  the  words  "National  Vessel 
Documentation  Center";  paragraph 
(b)(3)  is  removed  and  paragraphs  (b)(4) 
through  (b)(7)  are  redesignated  as 


paragraphs  (b)(3)  through  (b)(6), 
respectively. 

§67.169    [Anrwnded] 

22.  In  §  67.169,  paragraph  (b)  is 
amended  by  removing  the  words 
"documentation  officer  to  whom 
application  is  made"  and  adding  in 
their  place  the  words  "National  Vessel 
Documentation  Center". 

§67.171    [Amended] 

23.  In  §67.171,  paragraph  (b)  is 
amended  by  removing  the  words  "any 
documentation  officer"  and  adding  in 
their  place  the  words  "the  National 
Vessel  Docimientation  Center"; 
paragraph  (d)  is  ameiided  by  removing 
the  words  "vessel's  port  of  record"  and 
adding  in  their  place  the  words 
"National  Vessel  Documentation 
Center". 

§67.173    [Amended] 

24.  Section  67.173  is  amended  by 
removing  the  words  "Commandant  or  a 
documentation  officer"  and  adding  in 
their  place  the  words  "Manager, 
National  Vessel  Documentation  Center", 
by  removing  the  words  "to  a 
documentation  officer  at  any  port  of 
documentation"  and  adding<in  their 
place  the  words  "to  the  National  Vessel 
Documentation  Center",  and  by 
removing  the  note  at  the  end  of  the 
section. 

§67.175    [Antended] 

25.  In  §67.175,  paragraph  (b) 
introductory  text  is  amended  by 
removing  the  word  "Commandant"  and 
adding  in  its  place  the  words  "Manager, 
National  Vessel  Documentation  Center". 

§67.177    [Amended] 

26.  hi  §67.177.  paragraph  (b) 
introductory  text  is  amended  by 
removing  the  word  "Commandant"  and 
adding  in  its  place  the  words  "Manager. 
National  Vessel  Documentation  Center". 

§67.203    [Amended] 

27.  In  §  67.203.  paragraph  (a)(2)  is 
amended  by  removing  the  words  "at  the 
port  where  the  filing  is  made"  and 
adding  in  their  place  the  words  "to  the 
National  Vessel  Documentation  Center". 

§67.211    [An>end«ll 

28.  hi  §67.211,  paragraph  (b)  is 
amended  by  removing  the  words  "all 
Coast  Guard  documentation  offices"  and 
adding  in  their  place  the  words  "the 
National  Vessel  Documentation  Center". 

29.  Section  67.213  is  revised  to  read 
as  follows: 

§  67.213    Place  of  filing  and  recording. 

(a)  All  instruments  submitted  for 
filing  and  recording  must  be  submitted 


to  the  National  Vessel  Documentation 
Center. 

(b)  All  instruments  are  recorded  at  the 
National  Vessel  Documentation  Center. 

§67.215    [Amended] 

30.  In  §67.215.  paragraph  (a)  is 
amended  by  removing  the  words 
"documentation  officer  at  the  port  of 
documentation  where  submitted  for 
filing"  and  adding  in  their  place  the 
words  "National  Vessel  Documentation 
Center";  paragraph  (b)  is  amended  by 
removing  the  words  "documentation 
officer  at  the  port  of  documentation 
where  the  original  instrument  was 
filed"  and  adding  in  their  place  the 
words  "National  Vessel  Documentation 
Center". 

§67.217    [Amended] 

31.  In  §67.217,  paragraph  (b) 
introductory  text  is  amended  by 
removing  the  words  "documentation 
officer  at  the  port  where  the  filing  was 
made"  and  adding  in  their  place  the 
words  "Manager,  National  Vessel 
IDocumentation  Center". 

32.  Subpart  T  is  revised  to  read  as 
follows: 

Subpart  T — Abstracts  of  Title  and 
Certificates  of  Ownership 

67.301     Issuance  of  Abstract  of  Title. 
67.303    Issuance  of  Certificate  of  Ownership. 

§  67.301    issuance  of  AbsMct  of  Title. 

Any  person  may  request  the  National 
Vessel  Documentation  Center  to  issue  a 
General  Index  or  Abstract  of  Title  (form 
CG-1332)  for  a  vessel. 

§  67.303    Issuance  of  Certificate  of 
Ownership. 

Any  person  may  request  the  National 
Vessel  Documentation  Center  to  issue  a 
Certificate  of  Ownership  (form  CG- 
1330)  for  a  vessel. 

§67.313    [Amended] 

33.  hi  §  67.313,  paragraph  (b)(2)  is 
amended  by  removing  the  words  "a 
documentation  officer"  and  adding  in 
their  place  the  words  "the  National 
Vessel  Documentation  Center". 

§67.315    [Amended] 

34.  In  §67.315,  paragraph  (b)(2)  is 
amended  by  removing  the  words  "a 
documentation  officer"  and  adding  in 
their  place  the  words  "the  National 
Vessel  Documentation  Center". 

§67.319    [Amended] 

35.  Section  67.319  is  amended  by 
removing  the  words  "a  documentation 
officer  at  any  port  of  documentation" 
and  adding  in  their  place  the  words  "the 
National  Vessel  Documentation  Center". 


§67.32    [Amended] 

36.  Section  67.321  is  amended  by 
removing  the  words  "documentation 
officer  at  the  p>ort  of  record  of  the 
vessel"  and  adding  in  their  place  the 
words  "National  Vessel  Documentation 
Center". 

§67.500    [Amended] 

37.  In  §  67.500,  paragraph  (b)  is 
amended  by  removing  the  words  "or 
renewal  is  at  a  port  other  than  the  port 
of  record";  paragraph  (d)  is  amended  by 
removing  the  words  "Commandant  (G- 
MVI)"  and  adding  in  its  place  the  words 
"Manager,  National  Vessel 
Documentation  Center". 

§67.515    [Removed] 

38.  Section  67.515  is  removed  and 
reserved. 

§67.550    (Amended] 

39.  hi  §  67.550,  Table  67.550  is 
amended  by  removing  the  entry 
"Renewal  at  port  other  than  port  of 
record"  under  the  category 
"Applications:"  in  the  "Activity" 
column,  by  removing  the  corresponding 
entry  "Subpart  L"  in  the  "Reference" 
column,  and  by  removing  the 
corresponding  entry  "15.00"  in  the 
"Fee"  column. 

Appendix  A  to  Part  67    [Amended] 

40.  Appendix  A  to  Part  67. — Ports  of 
Documentation  is  removed. 

PART  68-{AMENDED] 

41.  The  authority  citation  for  part  68 
continues  to  read  as  follows: 

Authority:  46  U.S.C  2103;  49  CFR  1.46. 
Subp>an  68.01  also  issued  under  46  U.S.Q 
app.  876;  subpart  68.05  also  issued  under  46 
U.S.C  12106(d). 


§68.01-7    [Ar 

42.  In  §68.01-5.  paragraphs  (a)  and 
(b)  are  amended  by  removing  the  word 
"Commandant"  and  adding  in  its  place 
the  words  "Manager.  National  Vessel 
Documentation  Center". 

§65.01-7    [Amended] 

43.  In  §68.01-7.  paragraphs  (a),  (b). 
and  (c)  are  amended  by  removing  the 
word  "Commandant"  and  adding  in  its 
place  the  words  "Manager,  National 
Vessel  Documentation  Center". 

§68.01-9    [Amended] 

44.  In  §  68.01-9,  paragraphs  (a)  and 
(b)  are  amended  by  removing  the  word 
"Commandant"  and  adding  in  its  place 
the  words  "Manager,  National  Vessel 
Documentation  Center". 

45.  Section  68.01-17  is  revised  to  read 
as  follows: 
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$  6&01  -1 7    Application  by  an  883-1 
corporation  to  docummit  a  vessel. 

(a)  An  application  by  an  883-1 
corporation  to  document  a  vessel  must 
comply  with  the  applicable 
requirements  in  subparts  A.  D,  E,  F,  G, 
H,  I.  K.  and  L  of  part  67  of  this  chapter. 

(b)  An  application  by  an  883-1 
corporation  to  document  a  vessel  must 
include  a  copy  of  the  Certificate  of 
Compliance  issued  under  §  68.01-5. 

§68.05-11    [Amendedl 

46.  In  §68.05-11,  paragraphs  (a)  and 
(b)  are  amended  by  removing  the  word 
"Commandant"  and  adding  in  its  place 
the  words  "Manager,  National  Vessel 
Dociunentation  Center";  paragraph  (c)  is 
amended  by  removing  the  words 
"documentation  officer  where 
application  is  made"  and  adding  in 
their  place  the  words  "National  Vessel 
Docimientation  Center";  paragraph  (d)  is 
amended  by  removing  the  words 
"documentation  officer  where 
appUcation  is  made"  and  adding  in 
their  place  the  words  "National  Vessel 
Documentation  Center";  paragraph  (e)  is 
rmnoved. 

§68.05-13    [Amended] 

47.  In  §68.05-13.  paragraphs  (a)  and 
(b)  are  amended  by  removing  the  word 
"Commandant"  and  adding  in  its  place 
the  words  "Manager,  National  Vessel 
Dociunentation  Center". 


PART  69-{AMENDED] 

48.  The  authority  citation  for  part  69 
is  revised  to  read  as  follows: 

Authority:  46  U.S.C.  2301. 14103;  49  CFR 
1.46. 

49.  Section  69.9  is  amended  by 
adding  in  alphabetical  order  the 
definition  "National  Vessel 
Documentation  Center"  to  read  as 
follows: 

§69.9    Definitions. 

«        »        *        *        * 

National  Vessel  Documentation 
Center  means  the  organizational  unit 
designated  by  the  Commandant  to 
process  vessel  documentation 
transactions  and  maintain  vessel 
documentation  records.  The  address  can 
be  found  in  §  67.3  of  this  subchapter. 


§69.15    [Amended] 

50.  In  §  69.15,  paragraph  (b)  is 
amended  by  removing  the  words  "any 
Coast  Guard  documentation  office"  and 
adding  in  their  place  the  words  "the 
National  Vessel  Documentation  Center". 

51.  In  §  69.55.  paragraph  (b)  is  revised 
to  read  as  follows: 

§  69.55    Application  for  measurement 
services. 


(b)  Vessel's  name  and  official  niunber 
(if  assigned). 

»        •        •        •        * 

52.  In  §  69.105,  paragraph  (b)  is 
revised  to  read  as  follows: 

§  69. 1 05    Application  for  measurement 
services. 

»        *        •        •        * 

(b)  Vessel's  name  and  official  number 
(if  assigned). 
*        •        *        *        * 

53.  Section  69.205  is  revised  to  read 
as  follows: 

§  69.205    Application  for  measurement 
services. 

To  apply  for  measurement  under  the 
Simplified  Measurement  System,  the 
owmer  of  the  vessel  must  complete 
either  an  AppUcation  for  Simplified 
Measurement  (form  CG-5397).  or  a 
Builder's  Certification  and  First  Transfer 
of  Title  (form  CG-1261)  which  has  the 
information  in  Part  III  "Dimensions" 
completed,  and  submit  it  to  the  National 
Vessel  Documentation  Center. 

Dated:  May  26. 1995. 
I.C.  Card. 

RearAdmira!,  U.S.  Coast  Guard.  Chief.  Office 
of  Marine  Safety.  Security  and  Environmental 
Protection. 

[PR  Doc.  95-14553  Filed  6-14-95;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Parts  91  and  135 

[Docket  No.  25149,  Special  Federal  Aviation 
Regulation  (SFAR)  No.  50-2] 

RIN2120-AF60 

Special  Flight  Rules  in  the  Vicinity  of 
the  Grand  Canyon  National  Park 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Final  rule. 


SUMMARY:  This  action  continues,  for  an 
additional  2  years,  the  effectiveness  of 
SFAR  No.  50-2,  which  contains 
procedures  governing  the  operation  of 
aircraft  in  the  airspace  above  Grand 
Canyon  National  Park.  SFAR  No.  50-2, 
which  originally  established  the  flight 
regulations  for  a  period  of  4  years,  had 
previously  been  extended  to  allow  the 
National  Park  Service  (NPS)  time  to 
complete  studies  concerning  aircraft 
overflight  impacts  on  the  Grand  Canyon, 
and  to  forward  its  recommendations  to 
the  FAA.  The  NPS  study,  completed  in 
September  1994,  recommended 
alternatives,  such  as  use  of  quiet 
aircraft,  additional  flight-free  zones, 
altitude  restrictions,  operating 
specifications,  noise  budgets,  and  time 
Umits.  This  rule  allows  the  FAA 
sufficient  time  to  review  thoroughly  the 
NPS  recommendations  as  to  their 
impact  on  the  safety  of  air  traffic  over 
the  Grand  Canyon  National  Park,  and  to 
initiate  and  complete  any  appropriate 
rulemaking  action. 
DATES:  Effective  date.  June  15. 1995. 
Expiration  date.  SFAR  50-2  expires 
June  15. 1997. 

FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Ellen  Crum.  Air  Traffic  Rules  Branch, 
ATP-230.  Airspace  Rules  and 
Aeronautical  Information  Division.  Air 
Traffic  Rules  and  Procedures  Services. 
Federal  Aviation  Administration.  800 
Independence  Avenue,  SW.. 
Washington.  DC  20591;  Telephone: 
(202) 267-8783. 

SUPPt.EMENTARY  INFORMATION: 

Background 

On  March  26. 1987,  the  FAA  issued 
SFAR  No.  50  (subsequently  amended  on 
June  15. 1987;  52  FR  22734)  estabhshing 
flight  regulations  in  the  vicinity  of  the 
Grand  Canyon.  The  purpose  of  the 
SFAR  was  to  reduce  the  risk  of  midair 
collision,  reduce  the  risk  of  terrain 
contact  accidents  below  the  rim  level, 
and  reduce  the  impact  of  aircraft  noise 
on  the  park  environment. 


On  August  18.  1987.  Congress  enacted 
legislation  that  required  a  study  of 
aircraft  noise  impacts  at  a  number  of 
national  parks  and  imposed  fUght 
restrictions  at  three  parks:  Grand 
Canyon  National  Park  in  Arizona, 
Yosemite  National  Park  in  California, 
and  Haleakala  National  Park  in  Hawaii 
(Pub.  L.  100-91). 

Section  3  of  Pub.  L.  100-91  required 
that  the  Department  of  the  Interior  (DOI) 
submit  to  the  FAA  recommendations  to 
protect  resources  in  the  Grand  Canyon 
from  adverse  impacts  associated  with 
aircraft  overflights.  The  law  mandated 
that  the  recommendations  (1)  provide 
for  substantial  restoration  of  the  natiual 
quiet  and  experience  of  the  Grand 
Canyon;  (2)  with  limited  exceptions, 
prohibit  the  flight  of  aircraft  below  the 
rim  of  the  Canyon;  and  (3)  designate 
zones  that  were  flight  free  except  for 
purposes  of  administration  of 
underlying  lands  and  emergency 
operations. 

Further.  Pub.  L.  100-91  required  the 
FAA  to  prepare  and  issue  a  final  plan 
for  the  management  of  air  traffic  above 
the  Grand  Canyon.  It  also  required  that 
the  plan  establish  a  means  to  implement 
the  recommendations  of  the  DOI 
without  change  unless  the  FAA 
determined  that  executing  the 
recommendations  would  adversely 
affect  aviation  safety.  In  that  event,  the 
FAA  was  required  to  revise  the  DOI 
recommendations  to  resolve  the  safety 
concerns  and  to  issue  regulations 
implementing  the  revised 
recommendations  in  the  plan. 
In  December  1987,  the  DOI 
transmitted  to  the  FAA  preliminary 
recommendations  for  an  aircraft 
management  plan  at  the  Grand  Canyon. 
The  recommendations  included  both 
rulemaking  and  nonrulemaking  actions. 

On  May  27,  1988,  the  FAA  issued 
SFAR  No.  50-2  revising  the  procedures 
for  operation  of  aircraft  in  the  airspace 
above  the  Grand  Canyon  (53  FR  20264, 
June  2, 1988).  The  rule  implemented 
DOI's  prehminary  recommendations  for 
an  airspace  management  plan  with  some 
modifications  that  the  FAA  initiated  in 
the  interest  of  aviation  safety. 

Pub.  L.  100-91  also  required  the  DOI 
to  conduct  a  study,  wdth  DOT  technical 
assistance,  to  determine  the  proper 
minimum  altitude  to  be  maintained  by 
aircraft  when  flying  over  units  of  the 
National  Park  System.  The  research  was 
to  include  an  evaluation  of  the  noise 
levels  associated  with  overflights.  It 
required  that,  before  submission  to 
Congress,  the  DOI  provide  a  draft  report 
(containing  the  results  of  its  studies) 
and  recommendations  for  legislative 
and  regulatory  action  to  the  FAA  for 
review  The  FAA  is  to  notify  the  DOI  of 


any  adverse  effects  these 
recommendations  may  have  on  the 
safety  of  aircraft  operations. 
Additionally,  section  3  of  Pub.  L.  100- 
91,  required  the  DOI  to  submit  a  Report 
to  Congress  regarding  the  success  of  the 
Grand  Canyon  airspace  management 
plan,  and  any  necessary  revisions, 
within  2  years  of  the  effective  date  of 
the  plan.  The  FAA  was  to  report 
whether  any  of  these  recommendations 
would  have  an  adverse  effect  on  safety. 
On  June  15, 1992,  because  of  a  delay  in 
the  completion  of  the  DOI  study,  the 
FAA  promulgated  a  final  rule  to  extend 
the  expiration  date  to  SFAR  No.  50-2  to 
June  15, 1995  (57FR  26766). 

On  September  12. 1994.  the  DOI 
submitted  its  final  report  and 
recommendations  to  Congress.  The 
report  recommends  nimierous  revisions 
to  the  current  flight  restrictions 
contained  in  SFAR  50-2.  In  addition, 
the  report  recommends  the  use  of  quiet 
aircraft,  additional  flight-free  zones, 
altitude  restrictions,  operating 
specifications,  noise  budgets,  and  time 
Hmits  for  flight  in  the  vicinity  of  the 
Grand  Canyon. 

Upon  completing  a  review  of  the  NPS 
congressional  report,  the  FAA  may 
amend  SFAR  50-2  through  the 
rulemaking  process.  On  April  12. 1995. 
the  FAA  published  a  notice  of  proposed 
rulemaking  (NPRM)  that  proposed  to 
extend  the  provisions  of  SFAR  No.  50- 
2  for  2  years  fi-om  the  Jxme  15.  1995. 
expiration  date  (60  FR  18700).  This 
action  extends  the  effectiveness  of  the 
rule,  allowing  the  FAA  sufficient  time  to 
determine  if  there  is  a  need  to  adjust 
SFAR  No.  50-2  in  accordance  with  the 
NPS  recommendations  and  to  make  any 
necessary  changes. 

Discussion  of  Comments 

The  FAA  received  nine  comments  in 
support  of.  and  one  comment  in 
opposition  to,  this  action.  Commenters 
included  the  Aircraft  Owners  and  Pilots 
Association  (AOPA);  the  Las  Vegas 
Department  of  Aviation;  the  National 
Transportation  Safety  Board  (NTSB);  the 
U.S.  Department  of  Interior,  Bureau  of 
Indian  Affairs  (BIA);  enviroiunental 
associations  and  air  tour  operators. 

AOPA  supports  extension  of  the  rule- 
however,  it  states  that  the  rule  is 
"inherently  discriminatory"  to  many 
general  aviation  (GA)  aircraft  due  to 
their  operating  characteristics.  AOPA 
contends  that  this  rule  restricts  many 
GA  overflights  to  a  narrow  corridor  and 
strongly  opposes  any  similar  overflight 
restrictions  at  any  other  national  parks. 

The  Las  Vegas  Department  of  Aviation 
supports  extension  of  the  rule  in  order 
to  allow  the  FAA  sufficient  time  to 
study  the  NPS  report.  However,  the 


commenter  is  concerned  with  several 
recommendations  in  the  report  and 
encourages  the  Department  of 
Transportation  to  carefully  consider  the 
evidence,  beUeving  that  there  can  be  a 
balance  among  the  air  tour  industry,  the 
NPS.  the  FAA.  and  enviroiunental 
groups. 

The  NTSB  supports  extending  the 
SFAR  for  2  years.  However  the  NTSB 
beUeves  that  a  permanent  nationwide 
policy  for  air  tour  operators  should  be 
iinplemented. 

The  BIA  states  that,  if  the  FAA 
extends  the  SFAR,  it  should  consult 
with  various  Indian  trilies  residing 
within  or  having  ties  to  the  Grand 
Canyon  area  during  the  2-year  extension 
period  concerning  potential  impact  to 
their  reservation  enviroiunent. 

Several  conunenters  support 
extension  of  the  current  rule;  however, 
they  request  an  adjustment  to  the  tour 
route  known  as  the  Dragon  Corridor. 
The  commenters  beUeve  that  adjustment 
to  this  corridor  would  lessen  the  noise 
impact  on  visitors  to  the  heavily  used 
Hermit's  Rest  overlook  and  trail. 

One  commenter  "strongly  opposes" 
the  SFAR  in  its  present  form,  given  the 
NPS  report.  The  commenter 
recommends  prohibiting  an  increase  in 
the  number  of  Grand  Canyon  tour  flights 
fi-om  1988  levels  and  requiring  tour 
operators  to  provide  the  FAA  with 
sufficient  information  to  monitor  the 
number  of  toiu-  operations. 

The  FAA  has  determined  that 
comments  requesting  amendments  to 
the  cvurent  rule  are  beyond  the  scope  of 
the  NPRM.  The  NPRM  did  not 
recommend  any  changes  to  the  aurent 
SFAR;  it  merely  proposed  extending  the 
rule  in  its  existing  form.  The  FAA  is 
ciurently  reviewing  and  analyzing  the 
NPS  report  and  recommendations  as  to 
the  impact  on  the  safety  of  air  traffic  at 
the  Grand  Canyon.  The  FAA  has 
determined  that  any  substantive  change 
at  this  point  will  be  inappropriate.  Upon 
completing  the  review  and  analysis  of 
the  NPS  report,  the  FAA  may  amend 
SFAR  No.  50-2  through  the  rulemaking 
process. 

The  Rule 

This  rule  amends  the  expiration  date 
of  the  current  SFAR  50-2  from  June  15, 
1995,  to  June  15, 1997.  The  airspace 
restrictions  and  operating  procedures 
for  the  airspace  over  the  Grand  Canyon 
are  not  altered  by  this  action.  In 
consideration  of  the  need  to  avoid 
confusion  on  the  part  of  pilots  oi>erating 
in  the  vicinity  of  the  Grand  Canyon,  the 
FAA  finds  good  cause,  pursuant  to  5 
U.S.6.  §  553(d),  for  making  this  action 
effective  in  less  than  30  days  to  promote 
the  safe  and  efficient  operation  of 


aircraft  in  the  airspace  above  the  Grand 
Canyon. 

Environmental  Review 

As  discussed  above.  Pub.  L.  100-91 
required  the  DOI  to  submit  a  report  to 
Congress  with  2  years  of 
implementation  regarding  the  success  of 
the  final  airspace  management  plan  for 
the  Grand  C^yon,  including  possible 
revisions.  Now  that  this  report  has  been 
forwarded  to  both  Congress  and  the 
FAA,  the  FAA  is  required  to  comment 
on  whether  any  of  these  revisions  would 
have  an  adverse  effect  on  aircraft  safety. 

Pub.  L.  100-91  essentially  reflects  a 
decision  by  Congress  that  a  final 
airspace  management  plan,  currently  set 
forth  in  SFAR  No.  50-2,  should 
continue  permanently  with  any 
appropriate  modifications  developed  as 
a  result  of  the  follow-on  study.  The 
statue  and  its  legislative  history  show 
that  Congress  considered  the 
environmental  and  economic  concerns 
inherent  in  regulating  the  navigable 
airspace  over  the  Grand  Canyon.  Since 
Congress,  and  not  the  FAA,  determined 
to  make  permanent  an  airspace 
management  plan  as  deUneated  in  SFAR 
No.  50-2,  this  extension  of  SFAR  No. 
50-2  does  not  require  compUance  with 
the  National  Environmental  Policy  Act 
of  1969  (NEPA). 

Assuming,  for  the  sake  of  argument, 
that  the  FAA  has  discretion  to  terminate 
SFAR  No.  50-2,  this  action  to  extend  its 
effectiveness  for  2  more  years  is 
categorically  excluded  from  the 
requirements  of  the  NEPA.  (See  FAA 
Order  1050.1D,  Par.  31(a)(4).  "PoUcies 
and  Procedures  for  Considering 
Environmental  Impacts.")  A 
dociunented  categorical  exclusion  has 
been  placed  in  the  docket. 

Alternatively,  the  analysis  in  the  1988 
Environmental  Assessment  (EA)  and  the 
Finding  of  No  Significant  Impact  remain 
valid  and  support  a  determination  that 
this  extension  is  not  likely  to 
significantly  impact  the  environment. 
The  extension  will  not  cause  significant 
environmental  impacts  because  it  will 
not  change  the  volume  of  traffic,  the 
altitude  of  fUght  routes,  or  the  noise 
characteristics  of  the  aircraft  typically 
used  in  canyon  flights  between  now  and 
1997. 

This  extension  will  enable  the  FAA  to 
consider  recommendations  that  the  DOI 
forwarded  in  September  1994  to 
enhance  the  effectiveness  of  the  SFAR. 
Based  upon  its  studies,  the  DOI  has 
concluded  that  the  SFAR  has 
significantly  reduced  noise  impacts  in 
areas  of  the  Grand  Canyon.  However, 
the  EKDI  believes  the  benefits  may  be  lost 
unless  additional  restrictions  are 
adopted. 


Regulatory  Evaluation  Summary 

Changes  to  Federal  regulations  must 
undergo  several  economic  analyses. 
First,  Executive  Order  12866  directs  that 
each  Federal  agency  shall  propose  or 
adopt  a  regulation  only  upon  a  reasoned 
determination  that  the  benefits  of  the 
intended  regulation  justify  its  costs. 
Second,  the  Regulatory  Flexibility  Act 
of  1980  requires  agencies  to  analyze  the 
economic  effect  of  regulatory  changes 
on  small  entities.  Third,  the  Office  of 
Management  and  Budget  directs 
agencies  to  assess  the  effect  of 
regulatory  changes  on  international 
trade.  In  conducting  these  analyses,  the 
FAA  has  determined  that  this  mle  is  not 
a  "significant  regulatory  action"  as 
defined  in  the  Executive  Order  and  the 
Etepartment  of  Transportation 
Regulatory  PoUcies  and  Procediues. 
This  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  and  will  not  constitute  a  barrier 
to  international  trade. 

SFAR  No.  50-2  was  justified  based  on 
the  DOI's  December  1987  benefit-cost 
analysis.  This  analysis  stated  that  40  to 
45  operators  conducted  air  tours  over 
the  Grand  Canyon  with  an  estimated 
revenue  of  $30  to  $50  milhon  per  year. 
The  number  of  op>erations  over  the 
Grand  Canyon  was  growing,  with 
operations  at  Grand  Canyon  National 
Park  Airport  increasing  300  percent 
from  1974  to  1980. 

The  estabUshment  of  large  flight-free 
zones  was  expected  to  roughly  double 
the  time  for  Tusayan-based  op>erators  to 
reach  the  canyon  rim.  The  DOI  analysis 
assiuned  that  these  operators  could 
adjust  for  the  increased  travel  time  by 
increasing  the  overall  tour  length  and 
passing  on  any  additional  costs  to  the 
consxuner.  While  the  percent  of  tour 
time  spent  over  the  canyon  would 
decrease,  small  price  increases  or 
sUghtly  decreased  flight  time  over  the 
canyon  was  not  expected  to  result  in  a 
decreased  ridership.  In  addition,  even 
though  Tusayan-based  companies 
would  incur  costs  to  modify  advertising 
Uterature  and  tour  narrations  due  to 
route  change  requirements,  the  DOI 
analysis  assumed  that  these  costs  would 
likely  be  part  of  the  normal  operating 
program.  The  benefits  to  the  park 
resources  (natural  quiet,  wildUfe, 
archeological  features,  etc.)  and  the 
more  than  3.315.000  visitors  (about  3 
milhon  &t)nt-country  users  and  over  90 
percent  of  the  350,000  back-coimtry, 
below  rim  users  each  year)  would 
accrue  primarily  from  the  increased 
quiet  resulting  from  noise  reduction. 
Thus,  DOI  concluded  that  this  NPRM 
would  be  cost-beneficial  because  cost  to 
air  tour  operators  would  be  minimal  and 
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the  benefits  to  park  resources  and 
visitors  would  be  significant. 

For  the  purpose  of  this  rule,  the  FAA 
updated  the  DOI's  December  1987  daU 
as  follows:  (1)  There  are  still  40  to  45 
air  tour  operators;  (2)  the  estimated 
revenue  generated  by  the  industry  is 
now  over  $100  milhon  each  year;  and 
(3)  the  number  of  ground  visitors  has 
increased  to  almost  5  million.  The  FAA 
beUeves  that  extending  the  current 
SFAR  No.  50-2  will  not  alter  current 
industry  practices  in  the  Grand  Canyon 
special  flight  rules  area  and  will  not 
affect  growth  in  air  traffic.  Additionally, 
the  rule  will  not  cause  significant 
economic  impact  because  it  will  not 
change  the  volume  of  traffic,  the  altitude 
of  flight  routes,  or  the  noise 
characteristics  of  the  aircraft  typically 
used  in  canyon  fhghts  between  now  and 
1997.  Therefore,  the  FAA  has 
determined  that  the  extension  will  not 
result  in  additional  costs  to  the  air  tour 
operators. 

Since  the  rule  was  first  promulgated 
in  1987,  the  number  of  ground  visitors 
increased  by  50  percent.  EXuing  this 
period,  the  estimated  number  of  air  toiu- 
operators  remained  unchanged,  while 
the  estimated  revenue  generated  by  the 
air  tour  industry  has  doubled. 
Therefore,  the  FAA  has  determined  that 
any  costs  incurred  by  the  air  tour 
operators  are  not  overly  burdensome. 

Regulatory  Flexibility  Determination 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  was  enacted  by  Congress  to 
ensure  that  small  entities  are  not 
unnecessarily  or  disproportionately 
burdened  by  Federal  regulations.  The 
RFA  requires  a  Regulatory  Flexibihty 
Analysis  if  a  rule  will  have  "a 
significant  economic  impact  on  a 
substantial  number  of  small  entities." 
FAA  Order  2100. 14A  outlines  the  FAA's 
procedures  and  criteria  for 
implementing  the  RFA.  Small  entities 
are  independently  owned  and  operated 
small  businesses  and  small,  not-for- 
profit  organizations.  A  substantial 
number  of  small  entities  is  defined  as  a 
number  that  is  11  or  more  and  which  is 
more  than  one-third  of  the  small  entities 
subject  to  this  direct  final  rule.  The  FAA 
determined  that  this  rule  will  not  result 


in  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Intnuatioaal  Trade  Impact  Analjrsis 

This  action  is  expected  to  have 
neither  an  adverse  impact  on  the  trade 
opportvuiities  for  U.S.  firms  doing 
business  abroad  nor  on  foreign  firms 
doing  business  in  the  United  States. 
This  assessment  is  based  on  the  fact  that 
part  135  air  tour  operators  potentially 
impacted  by  this  rule  do  not  compete 
wifii  similar  operators  abroad.  That  is, 
their  competitive  environment  is 
confined  to  the  Grand  Canyon  National 
FariL 
Federalism  Implications 

This  action  will  not  have  substantial 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibihties  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this  action 
will  not  have  sufficient  federalism 
impUcations  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

International  Civil  Aviation 
Organization  and  Joint  Aviation 
Regulations 

In  keeping  with  U.S.  obUgations 
under  the  Convention  on  International 
Civil  Aviation,  it  is  FAA  policy  to 
comply  with  International  Qvil 
Aviation  Organization  Standards  and 
Recommended  Practices  (SARP)  to  the 
maximimi  extent  practicable.  For  this 
action,  the  FAA  has  reviewed  the  SARP 
of  Armex  10.  The  FAA  has  determined 
that  this  amendment  will  not  present 
any  differences. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (Pub.  L.  96-511), 
there  are  no  requirements  for 
information  collection  associated  with 
this  rule. 

Conclusion 

For  the  reasons  set  forth  above,  the 
FAA  has  determined  that  this  rule  is  not 
a  significant  regulatory  action  under 
Executive  Ord^r  12866.  In  addition,  the 
FAA  certifies  that  this  action  will  not 
have  a  significant  economic  impact, 


positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  FlexibiUty  Act. 
This  rule  is  not  considered  significant 
under  DOT  Regulatory  Policies  and 
Procedures. 

List  of  Subjects  in  14  CFR  Parts  91  and 
135 

Aircrafl,  Air  taxis.  Air  traffic  control. 
Aviation  safety. 

The  Amendment 

For  the  reasons  set  forth  above,  the 
Federal  Aviation  Administration  is 
amending  SFAR  No.  50-2  (14  CFR  parts 
91  and  135)  as  follows: 


PART  91— [AMENDED] 

1.  The  authority  citation  for  part  91 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1301(7).  1303, 1344, 
1348, 1352  through  1355, 1401, 1421  through 
1431,  1471,  1472,  1502, 1510,  1522,  and  2121 
through  2125;  Articles  12.  29,  31,  and  32(a) 
of  the  Convention  on  International  Civil 
Aviation  (61  Stat.  1180),  42  U.S.C.  4321  et 
seq.,  E.O.  11514.  35  PR  4247,  3  CFR,  1966- 
1970  Comp.,  p.  902;  49  U.S.C  106(g). 

PART  135— {AMENDED] 

2.  The  authority  citation  for  part  135 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  1153,  40101, 
40105,  44113,  44701-44705,  44707-44717, 
44722,  and  45303. 

3.  In  parts  91  and  135,  Special  Federal 
Aviation  Regulation  No.  50-2,  the  text 
of  which  appears  at  the  beginning  of 
part  91,  is  amended  by  revising  section 
9  to  read  as  follows: 

SFAR  No.  50-2— Special  Flight  Rules  in 
the  Vicinity  of  the  Grand  Canyon 
National  Park,  AZ     ^ 

*  *        •        *        • 

Sec.  9.  Termination  date.  This  Special 
Federal  Aviation  Regulation  expires  on 
June  15, 1997. 

*  •        •        •        • 

Issued  in  Washington,  D.C.  on  June  9, 
1995. 

David  R.  Hinson, 
Administrator. 

[FR  Doc.  95-14649  Filed  6-14-95;  8:45  am) 
BILUNQ  CODE  4»10-1)-M 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

45  CFR  Part  1310 

RtN  0970-AB24 

Head  start  Program 

agency:  Administration  on  Children, 
Youth  and  Families  (ACYF). 
Administration  for  Children  and 
Families  (ACF).  HHS. 
ACTION:  Notice  of  proposed  rulemaking. 


SUMMARY:  The  Administration  for 
Children  and  Families  is  issuing  this 
Notice  of  Proposed  Rulemaking  to 
implement  the  statutory  provision  for 
establishing  requirements  for  the  safety 
features,  and  the  safe  operation,  of 
vehicles  used  by  Head  Start  agencies  to 
transport  children  participating  in  Head 
Start  programs. 

DATES:  In  order  to  be  considered, 
comments  on  this  proposed  rule  must 
be  received  on  or  before  August  14, 
1995. 

ADDRESSES:  Please  address  comments  to 
the  Associate  Commissioner,  Head  Start 
Bureau,  Administration  for  Children. 
Youth  and  Famihes,  P.O.  Box  1182, 
Washington,  D.C.  20013. 

Beginning  14  days  after  close  of  the 
comment  period,  comments  will  be 
available  for  public  inspection  in  Room 
2217,  330  C  Street,  SW.,  Washington. 
DC.  20201.  Monday  through  Friday, 
between  the  hours  of  9  a.m.  and  4  p.m. 
FOR  FURTHER  INFORMATION  CONTACT:  Bill 
Wilson,  Head  Start  Bureau,  (202)  205- 
8913. 

SUPP1.EMENTARY  INFORMATION: 


children.  They  also  become  involved  in 
the  development,  conduct,  and 
direction  of  local  programs.  Also,  the 
Head  Start  program  provides  services  to 
children  below  the  age  of  three  and  their 
families.  These  services  are  designed  to 
promote  the  development  of  the 
children  and  to  enable  their  parents  to 
fulfill  their  roles  as  parents  and  move 
toward  self  sufficiency. 

In  fiscal  year  1993.  Head  Start  served 
713.903  children  through  a  network  of 
1,395  grantees  and  575  delegate 
agencies.  Delegate  agencies  have 
approved  written  agreements  with 
grantees  to  operate  Head  Start  programs. 
While  Head  Start  is  intended  to  serve 
primarily  children  from  low-income 
families.  Head  Start's  regulations  p>ermit 
up  to  10  percent  of  the  children  to  be 
from  families  who  are  not  low-income. 
The  Head  Start  regulations  also  require 
that  a  minimum  of  10  percent  of 
enrollment  opportunities  in  each 
grantee  be  made  available  to  childrMi 
with  disabilities.  Such  children  are 
expected  to  participate  in  the  full  range 
of  Head  Start  activities  with  their  non- 
disabled  peers,  and  to  receive  needed 
sp>ecial  education  and  related  services. 
The  Head  Start  Improvement  Act  of 
1992  contains  a  new  provision  which 
authorizes  the  Head  Start  Bureau  to 
develop  regulations  for  the  safe 
transportation  of  Head  Start  children.  In 
addition,  the  Final  Report  of  the 
Advisory  Committee  on  Head  Start 
Quality  and  Expansion  includes  in  its 
recommendations  the  development  of 
"*   *  *  regulations  to  assure  that  safe 
and  effective  transportation  services  are 
available."  The  development  of  these 
"Performance  Standards"  for  Head  Start 
transportation  support  the  goal  of 
ensuring  that  children  and  families 
receive  high  quality  Head  Start  services. 


I.  Program  Purpose 

The  Head  Start  program  is  authorized 
under  the  Head  Start  Act  (the  Act), 
section  635  of  Pub.  L.  97-35.  the 
Omnibus  Budget  Reconciliation  Act  of 
1981  (42  U.S.C.  9801  et  seq.].  It  is  a 
national  program  providing 
comprehensive  child  development 
services  primarily  to  low-income 
children,  predominantly  age  three  to  the 
age  of  compulsory  school  attendance, 
and  their  families.  To  help  enrolled 
children  achieve  their  full  potential. 
Head  Start  provides  comprehensive 
health,  nutritional,  educational,  social 
and  other  services.  In  addition.  Head 
Start  programs  are  required  to  provide 
for  the  direct  participation  of  the 
parents  of  enrolled  diildren.  Parents 
receive  training  and  education  that 
fosters  their  understanding  of  and 
involvement  in  the  development  of  their 


n.  Background 

The  authority  of  this  Notice  of 
Proposed  Rulemaking  is  sections  640(i) 
and  644  (a)  and  (c)  of  the  Head  Start  Act 
(42  U.S.C.  9801  et  seq.).  Section  640(i) 
directs  the  Secretary  to  issue  regulations 
establishing  requirements  for  the  safety 
features  and  the  safe  operation  of 
vehicles  used  by  Head  Start  agencies  to 
transport  children  participating  in  Head 
Start  programs.  Section  644  (a)  and  (c) 
requires  the  issuance  of  regulations 
setting  standards  for  organization, 
management,  and  administration  of 
Head  Start  programs. 

Since  the  inception  of  the  program, 
most  Head  Start  agencies  have  routinely 
provided  transportation  for  Head  Start 
children  to  and  from  the  classroom 
when  needed,  although  there  has  never 
been  a  requirement  to  do  so.  To  date, 
information  on  transportation  provided 


to  Head  Start  programs  has  been  limited 
to  a  series  of  Information  Memoranda 
which  provided  guidance  to  programs 
on  issues  around  transportation  safety, 
but  which  did  not  require  any  action  on 
the  part  of  Head  Start  agencies.  The 
following  is  a  summary  of  that 
information: 

•  ACYF-IM-82-01.  "Transportation 
Safety",  issued  on  January  19,  1982. 
This  Information  Memorandum 
provided  the  first  notification  to  Head 
Start  programs  with  a  Highway 
Accident  Report  prepared  by  the 
NationaJ  Transportation  Safety  Board 
(NTSB)  of  an  accident  involving  a  Head 
Start  vehicle.  As  a  result  of  their 
investigation  of  this  accident,  the  NTSB 
recommended  that  ACYF  advise  all 
Head  Start  programs  of  the 
circiunstances  of  the  accident  in  hopes 
that  the  report  would  draw  attention  to 
the  importance  of  transportation  safety. 
The  Information  Memorandum  also 
notified  programs  of  the  NTSB's 
recommendation  that  ACYF  adopt  and 
emphasize  the  need  for  adherence  to  the 
poUcies  and  guidelines  provided  by  the 
National  Highway  Traffic  Safety 
Administration's  (NHTSA)  Pupil 
Transportation  Safety  Standards, 
Highway  Safety  Program  Standard 
Number  17  (now  Guideline  17).  A  copy 
of  Standard  17  was  included  and 
programs  were  "urged"  to  use  the 
Standard  to  assess  the  adequacy  of  their 
transportation  systems. 

•  ACYF-IM-93-10.  "Transportation", 
issued  on  March  18.  1993.  This 
Information  Memorandum  replaced 
ACYF-IM-82-01  and  ACYF-IM-83-06. 
since  both  the  FMVSS  and  NHTSA's 
Pupil  Transportation  Safety  Standards 
had  been  revised.  The  Information 
Memorandimn  provided  Head  Start 
programs  with  a  copy  of  the  new 
Guideline  17  and  again  encouraged 
programs  to  purchase  only  vehicles 
which  meet  the  FMVSS.  The 
Information  Memorandum  also 
provided  Head  Start  programs  with  new 
information  regarding  the  Federal 
Highway  Administration's  (FHWA) 
Commercial  Motor  Vehicle  Safety  Act 
and  the  Commercial  Driver's  License 
(CDL)  program. 

As  these  issuances  have  been  advisory 
and  not  legally  binding,  there  have  been 
differing  degrees  of  implementation.  Not 
all  Head  Start  agencies  offer 
transportation  services  and,  among  the 
agencies  that  do  provide  transportation, 
there  are  varying  degrees  of  quality  and 
safety. 

Because  of  its  impact  on  the  quality 
of  services  provided  to  children  and 
families,  we  strongly  believe  that  the 
transportation  "component"  of  Head 
Start  should  be  on  a  par  with  the  other 
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components  of  education,  health,  social 
services  and  parent  involvement  in 
terms  of  budgeting,  training  and  overall 
integration  of  the  transportation  services 
into  the  day-to-day  activities  of  the 
program.  For  example,  in  a  typical  rural 
Head  Start  program  where  children  are 
transported  over  long  distances,  it  is 
possible  for  children  to  spend  from  V* 
to  '/^  of  their  day  en  route  to  and  from 
the  classroom.  It  is  imperative, 
therefore,  that  the  time  children  spend 
on  the  vehicle  is  treated  with  the  same 
level  of  importance  as  the  time  the 
children  spend  in  the  classroom  and  in 
other  program  activities. 

We  know  from  experience  that 
significant  variation  exists  among  the 
States  in  terms  of  whether  or  not  Head 
Start  vehicles  and  Head  Start  drivers  are 
included  under  the  purview  of  State 
school  bus  requirements. 

In  preparing  for  this  NPRM,  a  survey 
was  conducted  of  the  States  to 
determine  whether  and  the  extent  to 
which,  the  requirements  in  the  State's 
pupil  transportation  safety  plan  apphed 
to  Head  Start  programs.  Of  the  48  States 
that  responded  to  the  survey.  14  of  them 
stated  that  their  Head  Start  programs  are 
covered  by  the  regulations  governing 
pupil  transportation,  22  States 
responded  that  their  Head  Start 
programs  are  not  covered,  10  States  gave 
a  conditional  response  and  1  State  did 
not  know.  The  survey  also  indicated 
significant  variation  among  the  States 
themselves  in  the  amount  of  training 
required  for  school  bus  drivers.  Of  the 
45  States  that  responded  to  this 
question,  39  have  some  mandated 
training  requirements  for  school  bus 
drivers,  3  States  reported  that  driver 
training  was  handled  at  the  local  level, 
and  3  States  reported  no  mandated 
training  requirements  for  school  bus 
drivers.  More  significantly  perhaps, 
only  13  States  reported  mandated  driver 
training  for  Head  Start  bus  drivers. 

This  variation,  both  in  the  way  Head 
Start  programs  are  viewed  by  the  States 
as  well  as  the  differing  requirements 
among  the  States,  precluded  reliance  on 
the  States  as  the  sole  source  for 
transportation  safety  standards  for  Head 
Start  programs  and  was  one  of  the 
primary  determinants  in  our  decision  to 
develop  minimiun  standards  which 
would  apply  to  all  Head  Start  programs, 
regardless  of  the  State  in  which  they 
0{>erate. 

In  the  development  of  this  proposed 
rule,  we  have  with  only  minor 
variations,  adopted  the 
recommendations  contained  in 
Guideline  17.  As  such,  this  proposed 
rule  was  developed  through  ongoing 
consultation  with  the  Federal  Highway 
Administration,  specifically  with 


NHTSA's  Safety  Counter  Measures 
Division,  on  the  appUcation  of  the 
FMVSS  and  Guideline  17  to  Head  Start 
programs.  It  should  be  noted  that  we  do 
not  wish  to  place  Head  Start  programs 
in  conflict  with  State  requirements.  On 
the  contrary,  it  is  our  intention  to 
continue  to  work  with  the  States  beyond 
the  implementation  of  the  rule  to 
enhance  the  relationship  between  Head 
Start  programs  and  the  State  agencies 
responsible  for  pupil  transportation 
safety.  Toward  that  end,  we  have 
consulted  with  the  National  Association 
of  State  Directors  of  Pupil 
Transportation  throughout  the 
development  of  this  proposed  rule  and 
we  welcome  the  identification  of  any 
actual  or  potential  problems  that  may  be 
identified  during  the  review  of  this 
NPRM. 

Where  Guideline  17  lacked  specificity 
or  was  silent  on  some  aspect  that  was 
considered  important,  we  have  refied  on 
other  resources,  such  as  the  National 
Standards  for  School  Bus  Operations,  in 
determining,  for  example,  the  minimum 
hours  of  pre-service  and  in-service 
training  for  drivers,  the  content 
requirements  for  driver  training  and  the 
rules  for  trip  routing.  The  NTSB's 
Special  Report  222  provided  valuable 
information  regarding  the  use  of  seat 
belts  on  school  buses,  other  special 
equipment,  such  as  crossing  control 
arms,  the  need  for  strict  rules  for  trip 
routing,  and  the  need  to  train  children 
in  safe  riding  practices  both  on  and  off 
the  bus. 

The  NTSB's  examination  of  the  use  of 
seat  belts  on  school  buses  in  Special 
Report  222,  along  with  NHTSA's 
recommendation  in  Guideline  1 7  that 
passengers  in  vehicles  with  a  gross 
vehicle  weight  rating  of  under  10.000 
pounds  (which  is  the  class  of  vehicle 
most  in  use  by  Head  Start  programs)  use 
occuj>ant  restraints,  raises  an  issue  of 
special  importance  to  the  safe 
transportation  of  Head  Start  children. 
The  use  of  standard  Type  I  and  Type  11 
seat  belts  is  inappropriate  for  children 
who  weigh  50  pounds  or  less,  because 
of  the  potential  for  injury  from  the  seat 
belt  itself.  Children  weighing  50  pounds 
or  less  should  be  seated  in  child 
restraint  systems  designed  in 
accordance  with  FMVSS  No.  213, 
"Child  Restraint  Systems."  Since  almost 
all  Head  Start  children  fall  into  this 
lower  weight  category,  we  have 
included  such  a  requirement  in  the 
proposed  rule.  Our  decision  to  include 
this  requirement  is  based  on 
consultation  with  such  organizations  as 
the  American  Academy  of  Pediatrics, 
the  Children's  National  Medical  Center 
in  Washington,  DC  and  the  Riley 
Hospital  for  Children.  Automotive 


Safety  for  Children  Program  in 
Indianapolis,  Indiana.  We  are 
particularly  interested  in  comments 
addressing  age  mixes  of  children  with 
respect  to  child  restraints  (infants  and 
toddlers). 

m.  Summary  of  the  Proposed 
Regulation 

The  proposed  rule: 

•  Applies  to  all  Head  Start  grantees 
and  delegate  agencies  that  provide 
transportation  services  to  and  from  the 
classroom  and  to  special  events,  such  as 
field  trips  and  other  group  events, 
which  take  place  away  from  the 
classroom  but  are  an  integral  part  of  the 
scheduled  activities  for  children. 

•  Requires  that  Head  Start  vehicles 
meet  the  Federal  Motor  Vehicle  Safety 
Standards  (FMVSS)  for  school  buses 
and  prohibits  the  use  of  small  vans  in 
the  transporting  of  Head  Start  children; 

•  Describes  tne  minimum 
quaUfications  for  op>erators  of  Head  Start 
vehicles; 

•  Describes  the  pre-service  and  in- 
service  training  requirements  for 
operators  of  Head  Start  vehicles; 

•  Describes  the  training  requirements 
for  parents  and  children  in  vehicle  and 
pedestrian  safety; 

•  Describes  the  requirements  for 
transportation  of  children  with 
disabilities;  and 

•  Defines  the  role  of  Head  Start 
agencies  in  local  efforts  to  plan  and 
implement  coordinated  transportation 
systems  in  order  to  achieve  greater  cost 
effectiveness  in  the  overall  cost  of 
providing  transportation. 

The  contents  of  this  proposed  rule  are 
adopted  from  the  following  soiuces  of 
information: 

•  23  CFR,  part  1204— Highway  Safety 
Program  Guideline  No.  17,  "Pupil 
Transportation  Safety,"  referred  to  in 
this  text  as  GuideUne  17; 

•  49  CFR,  part  383— Commercial 
Driver's  License  Standards: 
Requirements  and  Penalties; 

•  49  CFR,  part  391— Quahficatiqns  of 
Drivers; 

•  1990  National  Standards  for  School 
Buses  and  School  Bus  Operations, 
National  Safety  Council;  and 

•  Special  Report  222,  "Improving 
School  Bus  Safety,"  Transportation 
Research  Board,  National  Research 
Council.  1989. 

rV.  Section-by-Section  Discussion  of  ihe 
NPRM 

Subpart  A — General 

Section  1310.1 — Piu^jose 

This  section  describes  the  purpose  of 
the  regulation  and  references  the  sectior 
of  the  Head  Start  Act  upon  which  the 
regulation  is  based 
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Section  1310.2— Applicability 

This  section  states  that  the  new  rule 
appUes  to  all  Head  Start  grantees  and 
delegate  agencies  that  provide 
transportation  services.  It  also  includes 
a  phase  in  period  of  three  years  from  the 
effective  date  of  the  rule  with  certain 
exceptions.  This  phase-in  period  should 
not  become  a  disincentive  to  agencies  to 
implement  requirements  as  early  as 
possible  but  rather  be  a  means  by  which 
agencies  can  carry  out  their 
implementation  responsibilities  with 
time  for  careful  planning.  We 
considered  allowing  waivers  but 
decided  against  this  approach  given  the 
many  waiver  requests  this  provision 
would  have  precipitated  and  the  fact 
that  we  envision  all  affected  Head  Start 
agencies  fully  meeting  all  of  the 
requirements  no  later  than  3  years  from 
its  effective  date.  We  welcome 
comments  on  whether  the  phase-in 
period  provides  enough  time  (or  gives 
too  much  time)  for  a  Head  Start  agency 
to  hilly  comply  with  part  1310.  Also  we 
welcome  comments  on  whether  we 
should  provide  for  waivers  on  certain 
requirements  which  are  beUeved  to  be 
too  difficult  for  all  affected  agencies  to 
meet  in  the  three  year  period  and  which 
do  not  compromise  the  safety  of  Head 
Start  children. 

Section  1310.3— DeBnitions 

This  section  provides  the  definition  of 
terms  used  throughout  the  proposed 
rule.  Key  words  and  phrases  defined 
include  "transportation"  (which  is 
defined  as  the  regiUar  transporting  of 
children  to  and  from  the  classroom,  on 
field  trips  or  other  events  which  are  an 
integral  part  of  the  daily  activities  for 
children),  "vehicle"  (which  is  a  "school 
bus"  as  defined  in  the  National 
Highway  Traffic  Safety  Administration's 
(NHTSA)  Guideline  17),  "trip  routing" 
(which  means  the  process  for 
determining  the  fixed  routes  to  be 
traveled  on  a  daily  basis),  "child 
restraint  system"  (which  means  a  device 
designed  to  restrain  children  weighing 
50  poimds  or  less);  certain  school  bus 
equipment,  including  "stop  signal  arm" 
(which  is  a  traffic  control  device)  and 
"crossing  control  arm"  (which  is  a 
device  to  keep  children  within  the  line 
of  sight  of  the  driver  when  crossing  in 
front  of  the  bus),  and  such  terms  as 
"training,"  "driver  quahfications," 
"Transportation  Supervisor"  and  "Bus 
Monitor,"  which  define  the  staffing 
requirements  for  the  transportation 
component. 


Subpart  B— Transportation 
Requirements 

Section  1310.10— General 

This  section  contains  the  general 
requirements  for  the  provision  of 
transportation  services  for  Head  Start 

families. 

Paragraph  (a)  of  this  section  requires 
that  all  Head  Start  agencies  that  provide 
transportation  services  either  directly, 
through  agency  owned  or  leased 
vehicles,  or  through  contract  with  a 
public  or  private  provider  must  meet  the 
requirements  of  this  part.  (Please  note 
that  the  definition  of  "transportation" 
dehberately  excludes  the  transporting  of 
small  groups  of  children  to  and  from 
medical  appointments  or  other  program 
services,  and  other  "incidental" 
transportation,  such  as  transporting  a 
sick  child  home,  which  are  outside  of 
the  scope  of  this  regulation.) 

Paragraph  (b)  requires  Head  Start 
agencies  to  document  their  decision  not 
to  provide  transportation  to  all  or  a 
portion  of  their  enrolbnent.  It  also 
requires  that  such  a  decision  must  be 
reviewed  and  updated  annually.  This 
documentation  is  needed  in  order  to 
have  on  file  evidence  of  compliance.  We 
expect  that  the  regular  oversight  of  the 
Pohcy  Council  in  matters  relating  to  the 
proper  functioning  of  a  Head  Start 
program  will  serve  as  a  review  of  the 
agency's  decision  not  to  provide 
transportation.  Since  the  work  of  the 
Policy  Council  is  already  a  part  of  the 
operation  of  each  Head  Start  Program, 
we  did  not  reference  the  Policy  Coimcil 
in  this  rule. 

We  realize  the  difficulties  some 
programs,  especially  rural  programs, 
will  face  in  making  the  decision  of 
whether  or  not  to  provide 
transportation.  Tlwre  are  cases  where  a 
single  child  needs  transportation  for  a 
long  distance  or  where  several 
children's  homes  are  widely  scattered. 
These  cases  raise  issues  bodi  about  the 
cost  of  providing  transportation  and 
about  the  desire  not  to  keep  a  Head  Start 
eligible  child  out  of  the  program  for  lack 
of  transportation.  We  are  particularly 
interested  in  comments  on  these 
problems  and  potential  solutions.  For 
example,  should  there  be  a 
"reasonableness  exception  clause"  for 
individual  cases  such  as  the  single  child 
a  living  long  distance  from  the  center? 
And  if  there  is  a  reasonableness  clause, 
what  transportation  requirements 
should  be  in  effect  (e.g.,  age-appropriate 
restraints  and  placement  in  the  vehicle)? 

Paragraph  (c)  requires  Head  Start 
agencies  which  do  not  offer 
transportation  to  offer  assistance  in 
arranging  for  transportation  services  to 
Head  Start  families. 


Paragraph  (d)  requires  each  Head  Start 
program  to  have  a  Transportation 
Supervisor.  In  most  Head  Start 
programs,  this  responsibility  is 
currently  with  the  Head  Start  Directpr 
who,  in  some  cases,  lacks  the  expertise 
and  the  time  to  deal  writh  the  many 
facets  of  transportation.  Therefore,  we 
beheve  it  is  essential  to  have  a  staff 
person  assigned  specifically  to  this 
function  so  that  funds  are  set  aside  in 
each  program's  budget  for  hiring  such  a 
person,  if  necessary. 

Paragraph  (e)  requires  that  every  Head 
Start  vehicle  have  a  bus  monitor  (more, 
if  necessary  for  disabled  children), 
either  a  paid  staff  member  or  a 
volunteer,  on  the  vehicle  at  all  times 
when  children  are  on  board.  A  bus 
monitor  is  essential  to  assuring  the  safe 
transport  of  this  age  group  of  children 
and  will  assist  with  the  seating  and 
unseating  of  children  in  the  child 
restraint  systems,  managing  the 
behavior  of  the  children  while  the  bus 
is  in  motion  and  for  assisting  the  driver 
in  case  of  emergency.  In  some  instances 
it  may  be  necessary  to  have  more  than 
one  monitor.  While  we  did  not 
specifically  regulate  in  this  area,  we 
invite  comment  on  the  appropriate  ratio 
of  monitor  to  child. 

Paragraph  (f)  requires  Head  Start 
agencies  to  report  all  accidents 
involving  Head  Start  vehicles  with  or 
without  children  on  board  in 
accordance  with  State  procedures. 
Accident  reporting  is  a  critical  part  of 
improving  school  bus  safety,  both  in 
terms  of  vehicle  safety  and  vehicle 
operations. 

Paragraph  (g)  requires  that  Head  Start 
vehicles  he  equipped  with 
communications  equipment,  such  as  a 
citizen  band  radio,  to  call  for  assistance 
in  case  of  an  emergency. 

Paragraph  (h)  requires  that  Head  Start 
vehicles  which  operate  in  areas  with 
extreme  heat  or  cold  be  equipped  with 
air  conditioning,  "winter  packs"  or 
other  specialized  equipment  as 
appropriate  to  ensure  the  safety  and 
comfort  of  the  passeneers. 

Paragraph  (i)  provides  the 
requirements  for  release  of  the  children 
at  the  end  of  the  day.  either  from  the 
classroom  or  at  the  vehicle  stop,  to  a 
duly  authorized  adult.  Since  the  Head 
Start  program  is  responsible  for  the  care 
and  safety  of  the  children  from  the  time 
they  first  enter  the  custody  of  the  Head 
Start  staff  until  they  are  returned  to  the 
custody  of  the  parent  or  guardian,  this 
provision  is  included  to  ensure  that 
children  are  released  only  to  duly 
authorized  persons.  This  provision  is 
extended  to  the  non-transported  child 
because  it  does  not  appear  anywhere 
else  in  the  Head  Start  regulations. 
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Section  1310.11— Vehicles 

This  section  specifies  the  minimum 
requirements  for  all  Head  Start  vehicles 
used.to  transport  groups  of  children  to 
and  from  the  classroom,  to  home-based 
socializations,  to  group  health  screening 
and  on  field  trips  or  other  group 
activities  scheduled  by  the  Head  Start 
staff. 

The  requirements  in  this  provision 
come  fix)m  three  sources.  The  Federal 
Motor  Vehicle  Safety  Standards 
(FMVSS)  (49  CTR  part  571),  set 
performance  standards  applicable  to 
motor  vehicles  as  defined  in  49  U.S.C 
30102(a)(6)  and  include  standards 
specifically  applicable  to  school  buses, 
lliese  regulations  are  binding  on  Head 
Start  grantees  operating  transportation 
programs  by  virtue  of  their  issuance  by 
the  National  Highway  Traffic  Safety 
Administration  (NHTSA). 

Head  Start  vehicles  seating  more  than 
10  persons  are  considered  school  buses 
by  NHTSA  for  purposes  of  compliance 
with  the  FMVSS.  It  is  a  violation  of  49 
U.S.C.  30112  for  a  vendor  to  sell  a 
vehicle  which  does  not  comply  with  the 
FMVSS.  Another  source  is  Hi^way 
Safety  GuideHne  17  (23  CFR  Part  1204) 
issued  by  NHTSA  and  the  Federal 
Highway  Administration  (FHWA).  This 
document  is  a  set  of  recommendations 
to  States  concerning  their  policies  on 
the  operation  of  school  buses.  The 
proposed  regulations  would  make  these 
recommendations  binding  on  Head  Start 
grantees,  except  for  certain  requirements 
which  are  only  binding  "to  the  extent 
allowable  under  State  law."  Finally, 
there  are  also  requirements  in  the 
regulations  on  the  design  and  operation 
of  vehicles  which  are  imposed  by  ACF 
and  are  in  addition  to  the  requirements 
in  Highway  Safety  Guidehne  17  and  the 
FMVSS. 

Paragraph  (a)  requires  that  all  Head 
Start  vehicles  comply  with 
recommendations  regarding  "school 
buses,"  as  contained  in  Guideline  17. 
except  as  provided  otherwise  in  this 
regulation.  The  National  Highway 
Traffic  Safety  Administration  (NHTSA) 
has  implemented  the  statutory 
definition  of  "school  bus"  which  reads 
in  part  "a  passenger  motor  vehicle 
which  is  designed  to  carry  more  than  10 
passengers  •   *   *"  (Motor  Vehicle  and 
Schoolbus  Safety  Amendments  of  1974, 
Pub.  L.  93-492,  88  Stat.  1470). 

We  have  included  this  requirement 
for  two  reasons.  First,  experts  agree  that 
school  bus  transportation  is  one  of  the 
safest  forms  of  transportation  of  school- 
age  children.  According  to  the  National 
Safety  Council's  "Accident  Facts  (1991), 
in  1989.  fatality  rates  per  hundred 
million  passenger  miles  were  1.12  for 


passenger  cars  and  0.04  for  school 
buses.  Also  in  1989.  passenger  cars  were 
involved  in  72.3  percent  of  all  traffic 
crashes  and  61.2  percent  of  all  fatal 
crashes;  whereas  school  buses  were 
involved  in  only  .2  percent  of  all  traffic 
crashes  and  in  .2  percent  of  all  fatal 
crashes.  Therefore,  in  addition  to  the 
requirement  regarding  the  use  of  school 
buses,  we  have  expUdtly  prohibited  the 
use  of  small  vans  and  the  use  of 
passenger  cars  in  transporting  Head 
Start  children. 

Secondly.  NHTSA.  in  its 
interpretation  of  Guideline  17.  has 
consistently  maintained,  from  the 
inception  of  the  FMVSS's  for  school 
buses,  that  Head  Start  programs  are 
"schools"  under  the  National  Traffic 
and  Motor  Vehicle  Safety  Act  and  that 
Head  Start  children  should  only  be 
transported  on  school  buses  that  meet 
the  FMVSS. 

Paragraph  (b)  reiterates  the 
requirement  under  49  CFR  part  571  as 
interpreted  by  NHTSA  that  Head  Start 
vehicles  seating  more  than  10  persons 
be  constructed  in  compliance  with  the 
Federal  Motor  Vehicle  Safety  Standards 
(FMVSS)  applicable  to  school  buses.  It 
also  establishes  minimum  requirements 
for  equipment  on  these  vehicles, 
including  emergency  equipment  and 
supplies,  and  requirements  on  the 
arrangement  of  exterior  mirrors  and 
specialized  equipment  including 
equipment  for  persons  with  disabilities 
as  necessary.  The  latter  requirements  are 
imposed  by  ACF  and  are  in  addition  to 
the  recommendations  in  Highway  Safety 
Guideline  17  and  requirements  in  the 
FMVSS. 

Paragraph  (c)  contains  additional 
requirements  for  vehicle  marking  (such 
as  color  and  lettering)  and  equipment 
(such  as  a  stop  signal  arm  and  signal 
lamps)  which  were  taken  from 
Guideline  17  and  are  appUcable,  if 
permissible  within  State  law.  It  is  our 
intent  to  have  every  Head  Start  vehicle 
qualify  to  operate  as  a  school  bus.  which 
means  being  marked  and  equipped  as  a 
school  bus  and  having  all  the  rights  and 
privileges  of  a  school  bus  on  the  streets 
and  highways,  including  stopping  traffic 
to  load  and  unload  children.  However, 
we  are  aware  that  some  States  do  not 
permit  Head  Start  programs  to  operate 
school  bus-like  buses  since  they  are  not 
"schools"  by  State  definition.  This 
potential  for  variation  among  the  States 
is,  therefore,  taken  into  account  in  the 
separate  requirements  contained  in 
paragraphs  (a)  and  (b).  To  assist  Head 
Start  programs  in  this  regard,  the  Head 
Start  Bureau  has  written  to  each  of  the 
State  Directors  of  Pupil  Transportation 
requesting  information  about  their  State 
pupil  transportation  requirements,  and 


this  information  is  being  analyzed  to 
determine  where  barriers  to  this  goal 
exist  and  to  develop  plans.  State  by 
State,  for  overcoming  these  barriers. 

Paragraph  (d)  contains  a  process  for 
grantees  to  follow  to  assure  that 
manufacturers  and  vendors  of  vehicles 
comply  with  the  FMVSS,  including  a 
clear  statement  of  the  intended  use  of 
the  vehicle  in  the  bid  announcement 
and  a  prescribed  procedure  for 
examining  the  vehicle  at  the  time  of 
delivery.  Therefore,  it  is  a  violation  of 
Federal  law  for  a  vendor  to  knowingly 
sell  a  vehicle  seating  more  than  10 
persons  to  a  Head  Start  program  that 
does  not  meet  the  FMVSS  when  the 
intended  use  of  that  vehicle  is  made 
clear  at  the  beginning  of  the  transaction. 
(49  U.S.C.  30112) 

Paragraph  (e)  specifies  that  vehicles  in 
use  which  do  not  comply  with  the 
FMVSS  must  be  replaced  as  soon  as 
possible.  We  believe  this  can  be 
accomplished  within  the  three  year 
phase-in  period  (§  1310.2)  now  that,  in 
accordance  with  42  U.S.C.  9839(g)(2)(C). 
Head  Start  funds  may  be  used  for  capital 
expenditures  (including  paying  the  cost 
of  amortizing  the  principal  and  paying 
interest  on  loans)  to  purchase  vehicles 
used  for  programs  at  Head  Start 
faciUties.  This  new  authorization  makes 
it  possible  for  Head  Start  programs  to 
plan  more  effectively  and  spread  out 
their  expenses  over  several  funding 
periods.  It  also  substantially  reduces  the 
amount  of  funds  necessary  to  be 
allocated  to  transportation  in  the  fiscal 
year  in  which  these  regulations  become 
a  Final  Rule. 

Paragraphs  (f)  through  (j)  prescribe 
specific  passenger  safety  requirements 
while  the  vehicle  is  in  motion.  They 
require  that  all  persons  be  seated  while 
the  vehicle  is  in  motion,  that  baggage 
and  other  transported  items  be  properly 
stored,  and  prohibit  the  use  of  auxiUary 
seating  of  any  kind.  Most  importantly, 
paragraph  (h)  requires  the  use  of  seat 
belts  by  drivers  and  bus  attendants  and 
paragraph  (i)  requires  the  use  of  child 
restraints  for  all  children.  These 
requirements  are  being  imposed  by 
ACF. 

The  Highway  Safety  Program 
Guideline  No.  17  recommends  that 
"Passengers  in  school  buses  and  school- 
chartered  buses  with  a  gross  vehicle 
weight  rating  (GVWR)  of  10,000  pounds 
or  less  should  be  required  to  wear 
occupant  restraints  (where  provided) 
while  the  vehicle  is  in  motion." 
(Citation:  Guideline  17,  Section 
C.2.e.(5))  We  believe  that  properly 
installed  and  properly  used  child 
restraints  provide  the  maximum  safety 
for  Head  Start  children.  It  is  our 
understanding  that  the  bus 
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manufacturers  have  recently  begim  to 
test  new  designs  specifically  for 
transporting  pre-school  children. 
Therefore,  going  beyond  the 
recommendations  of  Guideline  17,  we 
are  requiring  the  use  of  child  restraint 
systems  on  all  Head  Start  vehicles  and 
that  they  meet  the  performance 
standards  in  the  FMVSS,  49  CFR 
571.213. 

Paragraph  (k)  contains  the 
requirements  for  safety  inspection  and 
routine  maintenance  of  vehicles.  They 
require  the  establishment  of  procedures 
for  routine  preventive  maintenance, 
daily  pre-trip  inspections  by  the  driver, 
and  third  party  inspections  at  least  once 
a  year.  These  requirements  are  adapted 
from  the  recommendations  in  the 
National  Standards  for  School  Buses 
and  School  Bus  Operations. 

Section  1310.12— Driver  Qualifications 

Paragraph  (a)  of  this  section 
prescribes  the  minimum  qualifications 
for  drivers  of  Head  Start  vehicles,  which 
include  a  minimum  age  of  21,  a 
Commercial  Driver's  License  (CDL),  and 
all  other  screening  requirements  (e.g. 
physical,  mental,  moral,  drug  and 
alcohol  abuse,  etc.)  estabUshed  by  their 
respective  State.  All  drivers  who  operate 
a  vehicle  designed  to  carry  16  or  more 
passengers  were  required  by  the  Federal 
Highway  Administration's  (FHWA) 
Commercial  Driver  License  Standards  to 
have  a  valid  commercial  driver  Ucense 
by  April  1962.  and  most  Head  Start 
drivers  fall  into  this  category.  However, 
it  is  possible  that  some  Head  Start 
programs  may  operate  vehicles  that 
carry  less  than  16  passengers,  since  the 
definition  of  a  bus  includes  smaller 
vehicles  that  carry  10  or  more 
passengers.  We  believe  that  the 
screening  procedures  and  the 
knowledge  and  skills  tests  required  for 
obtaining  a  CDL  are  an  important  step 
in  assiiringlhat  only  the  most  qualified 
people  are  employed  as  Head  Start 
drivers.  Therefore,  we  are  including  the 
CDL  as  a  requirement  here  in  order  to 
extend  the  requirement  to  all  Head  Start 
drivers,  regardless  of  the  size  of  the 
vehicle. 

Paragraph  (b)  requires  programs  to 
establish  their  own  applicant  screening 
procedures.  Paragraph  (c)  (iH^) 
provides  a  list  of  the  elements  which 
should  be  included  in  each  agency's 
screening  process,  such  as  an 
application  with  educational 
backgroimd.  employment  history  and 
personal  references,  an  interview 
procedure,  a  check  of  the  applicant's 
driving  record  through  the  National 
Driver  Registry  and  the  State 
Department  of  Motor  Vehicles,  a 


physical  examination,  and  a  test  of 
visual  acuity. 

Under  the  CDL  program,  drivers  of 
vehicles  involved  in  purely  intrastate 
commerce  (as  is  the  case  for  almost  all 
Head  Start  drivers):  (1)  Are  only 
required  to  pass  the  knowledge  and 
skills  test  for  the  particular  vehicle  they 
will  be  operating;  and  (2)  are  exempt 
from  the  age  and  physical  qualifications 
requirements  contained  in  49  CFR  part 
391,  "Quahfications  of  Drivers."  This 
means  that  drivers  of  Head  Start 
vehicles  need  only  comply  with  their 
respective  State  standards  in  these  two 
areas,  which  vary  considerably  from 
State  to  State.  In  some  States  the 
minimiun  age  to  drive  a  school  bus  is 
16.  We  have  chosen  to  adopt  the 
minimum  age  requirement  (21) 
contained  in  49  CFR  part  391  as  the 
minimum  age  for  drivers  of  Head  Start 
vehicles.  Some  States  have  minimal  or 
no  physical  qualifications  standards  for 
school  bus  drivers.  Therefore,  we  are 
proposing  to  require  that  a  physical 
examination,  performed  by  a  licensed 
doctor  of  medicine  or  osteopathy,  be 
included  in  the  screening  procedures. 
We  believe  this  is  necessary  to  assiue 
that  Head  Start  vehicles  are  operated  by 
mature  and  physically  able  individuals. 

Section  1310.13— Driver  Training 

This  section  contains  the  pre-service 
and  in-service  training  requirements  for 
Head  Start  drivers. 

The  number  of  hours  of  training  are 
the  same  as  those  recommended  in  the 
National  Standards  for  School  Buses 
and  School  Bus  Operations.  It  specifies 
that  Head  Start  drivers  must  have  a 
minimiun  of  40  hours  of  skills  training 
(a  combination  of  classroom  and 
behind-the-wheel  instruction)  prior  to 
transporting  children.  The  content  areas 
include  safe  operation  of  the  vehicle, 
how  to  nm  a  fixed  route,  first  aid, 
handUng  emergencies,  operating  special 
equipment,  conducting  routine 
maintenance  and  keeping  accurate 
records,  hi  addition  to  the  skills  training 
requirements,  drivers  must  receive  an 
orientation  to  the  goals  and  objectives  of 
Head  Start,  instruction  on  the  role  of  the 
Head  Start  driver  as  part  of  the  Head 
Start  team,  and  specific  instruction  on 
the  Head  Start  Performance  Standards 
for  Children  with  DisabiUties  as  they 
relate  to  the  provision  of  transportation 
services. 

The  proposed  rule  also  requires  a 
minimum  of  8  hours  of  in-service 
training  annually  to  maintain  driver 
skills,  enhance  the  driver's  ability  to 
perform  daily  tasks,  and  assist  the 
transportation  staff  in  staying  abreast  of 
information  and/or  developments  in 
transportation  technology. 


The  propKJsed  rule  requires  Head  Start 
agencies  to  be  knowledgeable  of  driver 
training  requirements  in  their  respective 
State  and  to  take  whatever  steps  are 
necessary  for  their  drivers  to  qualify  to 
operate  Head  Start  vehicles  as  school 
buses.  The  requirement  in  this  section, 
along  with  §  1310.11  (b)  and  (c),  reflect 
our  belief  that  the  ability  to  operate 
Head  Start  vehicles  as  school  buses, 
from  the  standpoint  of  the  driver  as  well 
as  the  vehicle,  adds  significantly  to  the 
level  of  safety. 

As  with  the  driver  qualifications 
requirements  discussed  in  the  previous 
section,  we  know  that  there  is 
significant  variation  among  the  States  in 
their  driver  training  requirements.  Some 
States,  in  fact,  have  no  training 
requirements,  while  other  States  have 
comprehensive  training  programs  which 
reflect  the  recommendations  in 
Guidehne  17  and  the  National 
Standards  for  School  Bus  Operations. 
Paragraph  (e)  of  this  section,  therefore, 
requires  Head  Start  agencies,  in  the 
absence  of  an  appropriate  State  or  local 
training  program,  to  obtain  the 
necessary  training  from  other  sources  or 
develop  their  own  training  programs 
using  the  National  Standairds  for  School 
Bus  Operations  and/or  the  NHSTA 
driver  training  curriculum  as  a  guide. 
We  are  aware  of  the  difficulties  this  may 
present  for  some  programs  in  the  short 
term  and  believe  the  phase  in  period 
will  be  helpful.  We  are  also  aware  of  the 
need  to  assist  Head  Start  programs  in 
this  area,  and  will  be  providing 
technical  assistance,  as  needed,  and 
further  guidance  in  the  future. 

The  remaining  paragraphs  of  this 
section  require  current  drivers  of  Head 
Start  vehicles  to  meet  the  same  training 
requirements  as  new  drivers  within 
three  months  of  the  effective  date  of  this 
rule,  require  drivers  to  be  evaluated 
annually  by  the  Transportation 
Supervisor,  tmd  require  bus  monitors  to 
receive  the  same  classroom  training  as 
drivers. 

Subpart  C— Special  Requirements 
Section  1310.20— Trip  Routing 

This  section  prescribes  the  minimum 
requirements  for  determining  and 
traveling  the  fixed  routes  to  be  used  on 
a  daily  basis  to  transport  children  to  and 
bom  the  classroom.  In  its  Special  Report 
222,  "Improving  School  Bus  Safety,"  the 
Transportation  Research  Board, 
National  Research  Council  stated:  "The 
principles  of  school  bus  routing  are  well 
known.  They  should  be  consciously 
applied  and  should  not  be  sacrificed  for 
operational  efficiency,  student 
convenience,  or  political  expediency." 
Paragraph  (a)  of  this  proposed  section 
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requires  that  the  primary  consideration 
in  the  determination  of  the  fixed  routes 
be  the  safety  of  the  children.  The  basic 
principles  included  in  paragraph  (a)(2)- 
(6)  are  adopted  from  the  National 
Standards  for  School  Bus  Operations 
and  Special  Report  222.  They  include 
such  requirements  as  locating  stops  to 
minimize  traffic  disruptions  and  to 
minimize  the  need  for  children  to  cross 
in  front  of  the  bus.  Where  children  are 
required  to  cross  the  street  to  board  or 
exit  the  bus,  there  are  strict  procedures 
for  escorting  children  across  the  street 
or  highway.  Loading  of  vehicles  beyond 
their  capacity  is  prohibited,  as  is 
arrangement  of  routes  such  that  vehicles 
would  be  required  to  back  up  or 
negotiate  "U"  turns. 

Finally,  paragraph  (a)(1)  of  this 
section  limits  the  amount  of  time 
children  may  be  in  transit  to  and  fi'om 
the  classroom  to  one  hour  in  each 
direction.  Anything  beyond  one  hour  is 
considered  in  terms  of  "best  practice"  to 
be  detrimental  to  the  quality  of  the  pre- 
school experience  for  the  children. 

Section  1310.21— Safety  Education 

According  to  Special  Report  222,  most 
child  deaths  in  school  bus-related 
accidents  occur  off  the  bus  in  school  bus 
loading  zones,  resulting  in  the  need  for 
safety  education  programs  that 
specifically  address  appropriate 
behavior  in  school  bus  loading  zones. 
Likewise,  Guideline  17  includes  the 
recommendation  that  "All  children 
should  be  instructed  in  safe 
transportation  practices  for  walking  to 
and  from  school." 

This  section  prescribes  the  safety 
training  to  be  provided  to  children  and 
their  parents  in  both  pedestrian  safety 
and  safe  riding  practices.  It  requires  that 
the  initial  transportation  and  pedestrian 
safety  training  for  children  and  parents 
occur  within  the  first  five  days  of  the 
program  year.  It  requires  Head  Start 
agencies  to  teach  the  parents  what  is 
being  taught  to  the  children  so  that  safe 
pedestrian  behavior  can  be  reinforced  in 
the  home  and  during  non-school  hours. 

This  section  also  requires  Head  Start 
agencies  to  instruct  children  in  safe 
riding  practices  (including  the  use  of  the 
child  restraint  system),  safety 
procedures  for  boarding  and  leaving  the 
bus  and  in  crossing  the  street  in  front  of 
the  bus.  and  in  recognizing  the  danger 
zones  around  the  bus.'Children  must  be 
instructed  in  emergency  evacuation 
procedures  and  participate  in  at  least 
three  emergency  evacuation  drills  over 
the  course  of  the  year. 

Finally,  this  section  requires 
classroom  teachers  to  develop  activities 
to  remind  children  of  the  safety 


procedures  prior  to  departing  the 
classroom  at  the  end  of  the  day. 

Section  1310.22— Children  With 
Disabilities 

This  section  cross-references  the 
proposed  rules  for  transportation  with 
the  Head  Start  Program  Performance 
Standards  on  Services  for  Children  with 
Disabilities.  It  places  joint  responsibihty 
for  compUance  on  the  Disabilities 
Coordinator  and  the  Transportation 
Supervisor  and  requires  that  any  special 
transportation  requirements  for  children 
with  disabilities,  such  as  special  pick- 
up and  drop-off  locations,  special 
seating  requirements,  special 
equipment,  etc.,  be  specified  in  the 
Individual  Education  Plan  for  the  child. 

Section  1310.23 — Coordinated 
Transportation 

The  Administration  for  Children  and 
Families  is  a  participant  in  the  Joint 
Department  of  Health  and  Human 
Services/Department  of  Transportation 
Coordinating  Council  on  Human 
Services  Transportation,  which  was 
formed  in  October  1986  through  a 
Memorandum  of  Understanding 
between  the  Department  of  Health  and 
Human  Services  and  the  Department  of 
Transportation.  One  of  the  goals  of  the 
Council  is  to  achieve  the  most  cost 
effective  use  of  Federal,  State  and  local 
resources  for  specialized  and  hiunan 
services  transportation.  The 
requirements  in  this  section  are 
designed  to  promote  this  goal. 

This  section  requires  Head  Start 
agencies,  whenever  possible  and  to  the 
extent  feasible,  to  coordinate 
transportation  resources  with  other 
human  services  transportation  agencies 
in  the  community  in  order  to  control 
costs  and  to  maximize  the  quaUty  and 
extent  of  transportation  services 
provided  to  Head  Start  famihes. 

This  section  also  requires  Head  Start 
agencies  to  determine  the  true  cost  of 
providing  transportation  services  in 
their  locality  so  that  they  can  make 
knowledgeable  choices  between 
transportation  options.  Additionally,  it 
requires  Head  Start  agencies  to  be 
proactive  in  serving  on  local 
transportation  councils,  or  in  forming  a 
local  council  where  none  exists,  in 
order  to  promote  the  concept  of 
coordinated  transportation. 

We  acknowledge  that  the  degree  and 
manner  to  which  Head  Start  programs 
participate  in  coordinated  systems  may, 
to  some  extent,  depend  upon  whether  or 
not  the  services  provided  by  the 
coordinated  system  comply  with  these 
standards.  As  drafted,  this  proposed 
rule  requires  that  if  a  Head  Start  agency 
is  using  a  coordinated  system,  they  have 


to  be  sure  that  the  system  is  operating 
the  way  the  rule  proposes  We  want  to 
continue  to  support  coordination  as 
much  as  possible  without  luidennining 
concerns  for  the  safety  of  Head  Start 
children.  However,  we  are  concerned 
that  there  are  now  children,  especially 
geographically  isolated  children,  being 
served  through  coordinated  systems 
which  may  not  meet  the  safety 
standards  contained  in  this  proposed 
rule.  Therefore,  we  are  especially 
interested  in  sohciting  comments  on 
this  issue.  For  example,  should  there  be 
a  "reasonableness  exception  clause"  for 
individual  cases  in  which  a  child  might 
otherwise  remain  unserved  by  Head 
Start?  If  so,  what  rules  should  apply? 

V.  Impact  Analysis 

Executive  Order  12866 

Executive  Order  12866  requires  that 
regulations  be  drafted  to  ensure  that 
they  are  consistent  with  the  priorities 
and  principles  set  forth  in  this 
Executive  Order.  The  Department  has 
determined  that  this  rule  is  consistent 
with  these  priorities  and  principles. 
This  Notice  of  Proposed  Rulemaking 
implements  the  statutory  authority  to 
promulgate  regulations  for  the  safe 
transportation  of  Head  Start  children. 
Congress  made  no  additional 
appropriation  to  fund  this  new 
authority,  however,  and  so  any  money 
spent  toward  the  purchase  of  vehicles, 
additional  personnel,  training  or  other 
purposes  related  to  this  regulation  is 
money  that  would  have  been  spent 
otherwise  by  the  program  or  other 
programs  from  the  same  appropriation 
amount.  We  believe  that  we  have 
focused  these  proposed  rules  in  ways 
that  encourage  maximum  cost- 
effectiveness  in  transportation  spending 
decisions.  We  request  comments  on 
possible  improvements. 

Regulatory  Flexibility  Act  of  1 980 

The  Regulatory  FlexibiUty  Act  (5 
U.S.C.  Ch.  6)  requires  the  Federal 
government  to  anticipate  and  reduce  the 
impact  of  rules  and  paperwork 
requirements  on  small  businesses.  For 
each  rule  with  a  "significant  economic 
impact  on  a  substantial  nimiber  of  small 
entities"  an  analysis  must  be  prepared 
describing  the  rule's  impact  on  small 
entities. 

Small  entities  are  defined  by  the  Act 
to  include  small  businesses,  small  non- 
profit organizations  and  small 
governmental  entities.  These  regulations 
would  affect  small  entities.  However,  it 
should  be  noted  that  many  grantees 
already  provide  transportation  services 
in  accordance  with  State  and  local 
requirements.  We  beUeve  meeting  these 
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proposed  requirements  would  not  be 
burdensome  to  them  because  we  are 
providing  a  three  year  phase-in  period 
for  compUance  with  one  exception 
pertaining  to  training  for  current  Head 
Start  drivers,  for  which  we  propose  a  90 
day  compUance  period.  The  financial 
burden  on  grantees  who  acquire 
vehicles  that  meet  the  standards  in  these 
proposed  regulations  will  be  eased  by  a 
new  provision  in  the  Head  Start  Act 
which  authorizes  the  Secretary  to  allow 
Head  Start  grantees  to  use  grant  funds 
to  pay  the  cost  of  amortizing  the 
principal  and  the  interest  on  loans  to 
finance  the  purchase  of  vehicles  (42 
U.S.C  9839(g)(2)(C)).  We  also  believe 
that  as  grantees  become  more  familiar 
with  these  requirements,  there  will  be 
no  ongoing  burden.  For  these  reasons, 
the  Secretary  certifies  that  these  rules 
will  not  have  a  significant  impact  on 
substantial  numbers  of  small  entities. 

Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act 
of  1980,  Pub  L.  96-511.  all  Departments 
are  required  to  submit  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval  any  reporting  or 
record-keeping  requirement  inherent  in 
a  proposed  or  final  rule.  This  NPRM 
contains  new  information  collection 
requirements  at  §  1310.10(b).  We  will 
submit  this  secUon  to  OMB  for  review 
and  approval. 

Organizations  and  individuals 
desiring  to  submit  comments  on  this 
NPRM's  compUance  with  the  Paperwork 
Reduction  Act  should  direct  them  to  the 
agency  official  designated  for  this 
purpose,  whose  name  appears  in  this 
preamble,  and  to  the  Office  of 
Information  and  Regulatory  Affairs. 
OMB,  New  Executive  Office  Building 
(Room  3002),  Washington,  DC.  20503, 
Attention:  Desk  Officer  for  the 
Administration  for  Children  and 
FamiUes,  HHS. 

List  of  Subjects  in  45  CFR  Part  1310 

Driver  qualifications.  Driver  training, 
Head  Start,  Safety  education. 
Transportation,  Vehicles. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  93.600,  Project  Head  Start) 

Dated:  )une  9, 1995. 
Mary  lo  Bane. 
Assistant  Secretary  for  Children  and  Families 

For  the  reasons  set  forth  in  the 
preamble,  a  new  part  1310  is  proposed 
to  be  added  to  45  CFR  chapter  XIII  to 
read  as  follows: 


PART  1310-HEAD  START 
TRANSPORTATION 

Subpart  A— Q«n«ral 

1310.1  Purpose. 

1310.2  Applicability. 

1310.3  Definitions. 

Subpart  B— Transportation  Requirements 

1310.10  General 

1310.11  Vehicles. 

1310.12  Driver  qualifications. 

1310.13  Driver  training. 

Subpart  C— Special  Raqulrements 

1310.20  Trip  routing. 

1310.21  Safety  education. 

1310.22  Children  with  disabilities. 

1310.23  Coordinated  transportation. 
Authority:  42  U.S.C.  9801  et  seq. 


Subpart  A— General 
|13iai    Purpoaa. 

This  part  prescribes  regulations 
implementing  section  640(i)  of  the  Head 
Start  Act  (42  U.S.C.  9801  et  seq.)  as  it 
appUes  to  grantees  and  delegate 
agencies  operating  Head  Start  programs 
under  the  Act.  It  prescribes  new 
requirements  for  the  transportation  of 
Head  Start  children  to  and  bom  the 
classroom  and  to  special  events,  such  as 
field  trips  and  other  group  events, 
which  take  place  away  from  the 
classroom  but  are  an  integral  part  of  the 
scheduled  activities  for  children.  It 
describes  the  safety  standards  for 
vehicles  used  in  the  regular 
transportation  of  Head  Start  children,  as 
well  as  the  quaUfications  and  training 
requirements  for  operators  of  those 
vehicles.  It  includes  general  training 
requirements  for  drivers  in  their  overall 
responsibilities  regarding  children  and 
parents  in  the  daily  operation  of  the 
program.  It  also  defines  the  role  of  Head 
Start  agencies  in  achieving  greater  cost 
effectiveness  in  the  overall  cost  of 
providing  transportation  through 
participation  in  local  efforts  to  develop 
coordinated  transportation  systems 
under  the  authority  provided  by  section 
644  (a)  and  (c). 

§1310^    Applicability. 

(a)  This  rule  applies  to  all  Head  Start 
grantees  and  delegate  agencies  that 
provide  transportation  services  to 
enrolled  children. 


(b)  Except  for  §  1310.13(f)  which 
becomes  effective  90  days  from  final 
publication.  Head  Start  grantees  and 
delegate  agencies  have  up  to  three  years 
from  the  effective  date  of  this  part  to 
comply  with  all  of  the  requirements  of 
this  part. 


§  1310.3    Dafinttiona. 

Crossing  control  cum  means  a  device 
installed  in  the  right  side  of  the  front 
bumper  of  the  bus  such  that,  when  the 
door  of  the  bus  is  opened  to  admit  or 
discharge  passengers,  the  control  arm 
swings  out  for  a  distance  of  several  feet 
and  becomes  an  obstacle  that  children 
must  walk  aroimd  in  crossing  in  front  of 

the  bus.  . 

Stop  signal  arm  means  a  device 
instaUed  in  the  left  side  of  the  bus. 
octagonal  in  shape  with  white  letters 
and  border  and  a  red  background,  and 
with  a  flashing  lamp  which  is  connected 
to  the  alternately  flashing  signal  lamp 
circuits.  . 

fleverse  beeper  means  a  device  whicn 

automatically  sounds  an  intermittent 

alarm  whenever  the  bus  is  engaged  in 

reverse. 

Type  I  seat  belt  means  a  lap  belt  for 

pelvic  restraint. 

Type  II  seat  belt  means  a  combination 
of  belts  for  pelvic  and  upper  torso 

restraint. 

Driver  means  a  person  authorized  by 
the  responsible  Head  Start  program 
official  to  operate  a  school  bus. 
including  a  paid  employee,  a  volunteer 
or  a  substitute  for  the  person  regularly 
assigned  to  operate  the  vehicle. 

Guideline  17  means  the  National 
Highway  Traffic  Safety  Administration 
(NHTSA)/Federal  Highway 
Administration  (FHWA)  Highway  Safety 
Program  GuideUne  17,  "Pupil 
TransporUtion  Safety"  (23  CFR  Part 

1204).  ,^„, , 

Commercial  Driver's  License  (CUL) 
means  a  Ucense  issued  by  a  State  or 
other  jurisdiction,  in  accordance  with 
the  standards  contained  in  49  CFR  part 
383,  to  an  individual  which  authorized 
the  individual  to  operate  a  class  of  a 
commercial  motor  vehicle. 

Bus  monitor  means  a  person  with 
specific  responsibilities  for  assisting  the 
driver  in  insuring  the  safety  of  the 
children  on  and  off  the  bus  and  for 
assisting  the  driver  during  emergencies. 
National  Standards  for  School  Buses 
and  School  Bus  Operations  means  the 
recommendations  resulting  from  the 
Eleventh  National  Conference  on  School 
Transportation,  May  1990,  pubUshed  by 
the  National  Safety  Council,  Chicago, 
Illinois.  The  conference  reconvenes 
every  five  years  to  update  the  standards. 

Winter  packs  are  aevices  that  are 
available  from  vehicle  manufacturers  as 
extra  equipment  on  vehicles  that 
operate  in  areas  of  extreme  cold 
temperatures.  These  devices  help 
maintain  the  ambient  temperature  of  the 
engine  compartment  in  order  to  protect 
the  engine  oil  and  coolant  from  the 
effects  of  extreme  cold  and  to  facilitate 
starting  of  the  vehicle. 
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Driver  qualifications  means  the 
minimum  health,  education,  code  of 
conduct  and  other  similar  requirements 
that  must  be  demonstrated  in  order  to  be 
eUgible  for  employment  as  a  Head  Start 
driver. 

National  Driver  Register,  also  called 
the  Problem  Driver  Pointer  System, 
means  the  National  Highway  Traffic 
Safety  Administration's  automated 
system  for  assisting  State  driver  Ucense 
officials  in  obtaining  information 
regarding  the  driving  records  of  certain 
individuals.  Participation  by  the  States 
is  voluntary. 

Fixed  route  means  the  estabUshed 
routes  to  be  traveled  on  a  daily  basis  by 
Head  Start  vehicles  to  transport  children 
to  and  from  the  Head  Start  classroom, 
and  which  include  specifically 
designated  stops  for  loading  and 
unloading  children. 

Trip  routing  means  the  determination 
of  the  fixed  routes  to  be  traveled  on  a 
daily  basis  for  the  purpose  of 
transporting  children  to  and  from  the 
classroom. 

Federal  Motor  Vehicle  Safety 
Standards  (FMVSS)  means  the  National 
Highway  and  Traffic  Safety 
Administration's  standards  for  motor 
vehicles  and  motor  vehicle  equipment 
established  under  section  103  of  the 
Motor  Vehicle  Safety  Act  of  1966  (49 
CFR  Part  571)  as  they  apply  to  school 
buses. 

Transportation  Supervisor  means  a 
staff  person  who  has  overall 
responsibiUty  for  the  safe  and  efficient 
operation  of  the  transportation 
component  as  outUned  in  these 
requirements. 

Child  restraint  system  means  any 
device  except  Type  I  and  Type  II  seat 
belts  designed  to  restrain,  seat,  or 
position  children  who  weigh  50  pounds 
or  less  as  described  in  the  FMVSS,  49 
CFR  571.213. 

Training  means  a  prescribed  course  of 
instruction  for  drivers  of  vehicles 
provided  by  persons  certified  to  provide 
such  instruction  and  which  includes  a 
combination  of  classroom  instruction 
and  behind-the-wheel  instruction  on  a 
vehicle  of  the  same  type  suid  same  size 
the  driver  will  be  operating.  It  also 
means  instruction  by  qualified 
professionals  in  the  areas  of  vehicle 
maintenance,  first  aid  and  emergency 
procedures. 

Transportation  means  the 
transporting  of  children  to  and  from  the 
classroom  and  to  home-based 
socialization  where  children  are  picked 
up  and  discharged  at  pre-arranged 
locations  and  at  regularly  scheduled 
times.  It  also  means  the  transporting  of 
children  on  field  trips,  health  screening, 
or  other  activities  scheduled  by  the 


Head  Start  staff.  Incidental 
transportation,  such  as  might  be 
required  to  transport  small  groups  of 
children  to  and  from  services  or  to 
transport  a  sick  child  home  before  the 
end  of  the  day,  is  excluded  bom  these 
regulations. 

Coordinated  transportation  means  the 
consoUdation  of  transportation 
resources  within  a  community  in  order 
to  eUminate  duplication,  while 
providing  the  same,  or  increasing,  the 
level  of  transportation  services  or 
reducing  uimecessary  spending  on 
transportation  services. 

Vehicle  means  a  school  bus  as  defined 
in  GuideUne  17. 

School  bus  loading  zone  means  the 
designated  pick  and  drop  off  location  at 
the  Head  Start  center  and  any  stop  along 
the  fixed  route. 

Subpart  B— Transportation 
Requirements 

§13iai0    Ganaral. 

(a)  All  Head  Start  grantees  and 
delegate  agencies  that  provide 
transportation  services  regardless  of 
whether  such  transportation  is  provided 
directly  on  agency  owned  or  leased 
vehicles  or  through  contract  with  a 
private  or  public  provider  must  meet  the 
requirements  of  this  part. 

(b)  Head  Start  agencies  that  do  not 
provide  transportation  services,  or  that 
provide  such  services  to  only  a  portion 
of  their  enrolled  children,  must 
document  the  reasons  why  they  have 
decided  not  to  provide  transportation, 
or  to  provide  trans]X)rtation  to  some 
children  and  not  to  others.  In  addition 
agencies  must  review  and  update  this 
documentation  annually. 

(c)  When  the  Head  Start  agency  has 
decided  not  to  provide  transportation 
services,  either  for  all  or  part  of  the 
children,  the  Head  Start  agency  must 
provide  whatever  assistance  is 
reasonable  to  help  families  arrange 
transportation  for  their  children  to  and 
from  the  classroom.  The  specific  types 
of  assistance  being  offered  must  be 
made  clear  to  all  prospective  families  in 
the  program's  recruitment 
announcements. 

(d)  Each  Head  Start  program  must 
have  either  a  full-time  or  part-time 
Transportation  Supervisor,  or  a  staff 
person  (with  the  time  and  expertise  to 
devote  to  this  area)  designated  as  the 
Transportation  Supervisor  who  is 
responsible  for  ensuring  compliance 
with  regulations  in  this  part. 

(e)  In  addition  to  the  vehicle's  driver, 
each  Head  Start  vehicle  must  have  a  Bus 
Monitor  on  board  at  all  times  when 
transporting  Head  Start  children  on  a 
regular  basis.  Additional  Bus  Monitors 


also  must  be  provided  as  necessary  to 
accommodate  the  needs  of  children 
with  disabiUties. 

(f)  All  accidents  involving  Head  Start 
vehicles,  with  or  without  children  on 
board,  must  be  reported  in  accordance 
with  the  State  procedures  for  reporting 
school  bus  accidents. 

(g)  Head  Start  vehicles  must  be 
equipped  with  a  citizen  band  radio  or 
similar  communication  system  to  call 
for  assistance  in  case  of  an  emergency. 

(h)  Head  Start  vehicles  that  operate  in 
areas  of  extreme  climatic  conditions 
should  include  such  equipment  as  is 
necessary,  such  as  air  conditioning, 
winter  packs,  or  other  speciaUzed 
equipment  as  appropriate  to  ensure  the 
safe  op>eration  of  the  vehicle  and  the 
safety  and  comfort  of  the  passengers. 

(i)  At  the  end  of  the  day,  either  at  the 
classroom  or  at  the  vehicle  stop, 
children  may  only  be  released  to  the 
parent  or  legal  guardian,  or  other 
individual  identified  in  writing  by  the 
parent  or  legal  guardian.  Head  Start 
programs  should  advise  parents 
accordingly  at  the  time  of  enrollment, 
and  maintain  the  names  of  authorized 
persons,  including  alternates  in  case  of 
emergency,  in  the  case  record  for  the 
family.  Child  rosters  must  be 
maintained  at  all  times  to  ensure  that  no 
child  is  left  behind,  either  at  the 
classroom  or  on  the  bus  at  the  end  of  the 
route. 

S  1310.11    Vehicles. 

(a)  All  vehicles  used  for  the  purpose 
of  transporting  Head  Start  children  (as 
defined  in  §  1310.3  of  this  part)  must 
comply  with  recommendations 
regarding  "school  buses,"  as  contained 
in  Guideline  17,  except  where  provided 
otherwise  in  this  regulation.  (23  CFR 
part  1204,  Highway  Safety  Guideline 
17.)  The  use  of  small  vans  designed  to 
carry  ten  or  fewer  persons,  including  the 
driver,  and  the  use  of  passenger  cars  for 
the  purpose  of  transporting  dbildren  are 
prohibited  by  this  regulation. 

(b)  At  a  minimum,  all  vehicles  used 
to  transport  Head  Start  children  to  and 
fr^m  the  classroom,  to  home-based 
socialization,  to  group  health  screening, 
and  on  field  trips  or  other  activities 
scheduled  by  the  Head  Start  staff  must: 

(1)  Comply  with  the  Federal  Motor 
Vehicle  Safety  Standards  (FMVSS) 
applicable  to  school  buses; 

(2)  Be  equipped  with  safety 
equipment  for  use  in  an  emergency, 
including  a  charged  fire  extinguisher 
that  is  properly  mounted  near  the 
driver's  seat,  and  a  first  aid  kit  with 
signs  indicating  the  location  of  such 
equipment; 

(3)  Have  a  system  of  mirrors  that 
conforms  to  the  school  bus  requirements 
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of  FMVSS  No.  Ill  (49  CFR  571.111)  and 
provides  the  seated  driver  with  a  view 
to  the  rear  along  both  sides  of  the  bus 
and  a  view  of  the  front  bumper  and  the 
area  in  front  of  the  bus; 

(4)  Be  equipped  with  a  lower  step 
panel  at  the  primary  point  of  access  to 
enable  small  children  to  step  on  and  off 
the  bus  safely  and  imassisted; 

(5)  Be  equipped  with  reverse  beepers; 

and 

(6)  Have  specialized  equipment,  such 
as  wheel  chair  lifts  or  other  assistance 
devices  as  necessary  to  guarantee  equal 
access  to  disabled  children. 

(c)  To  the  extent  allowable  within 
State  requirements,  vehicles  owned, 
leased,  or  operated  by  Head  Start  must 
comply  with  the  following  additional 
recommendations  for  identification  and 
equipment  of  a  school  bus  contained  in 
GuideUne  17,  as  follows: 

(1)  Be  identified  with  the  words 
"School  Bus"  printed  in  letters  not  less 
than  eight  inches  high,  located  between 
the  warning  signal  lamps  as  high  as 
possible  without  impairing  visibiUty  of 
the  lettering  from  both  frtjnt  and  rear, 
and  have  no  other  lettering  on  the  front 
or  rear  of  the  vehicle  except  as  r^uiied 
by  Federal  Motor  Vehicle  Safety 
Standards  (FMVSS).  49  CFR  part  571; 

(2)  Be  painted  National  School  Bus 
Glossy  Yellow,  in  accordance  with  the 
colorimetric  specification  of  National 
Institute  of  Standards  and  Technology 
(NIST)  Federal  Standard  No.  595a,  Color 
13432,  except  that  the  hood  should  be 
either  that  color  or  lusterless  black, 
matching  NIST  Federal  Standard  No. 
595a,  Color  37038; 

(3)  Have  biunpers  of  glossy  black, 
matching  NIST  Federal  Standard  No. 
595a.,  Color  17038,  unless,  for  increased 
visibility,  they  are  covered  with  a 
reflective  material; 

(4)  Be  equipped  with  a  stop  signal 
arm  as  specified  in  FMVSS  No.  131(49 
CFR  571.131)  and  a  crossing  control 
arm;  and 

(5)  Be  equipped  with  a  system  of 
signal  lamps  that  conforms  to  the 
performance  requirements  of  FMVSS 
No.  108  (49  CFR  571.108). 

(d)  In  order  to  insure  that  the 
manufacturers  of  Head  Start  vehicles 
comply  with  the  applicable  FMVSS 
standards.  Head  Start  agencies  must: 

(1)  Assure  that  bid  aimouncements 
contain  the  correct  specifications  for  the 
vehicle(s)  to  be  purchased,  including  a 
clear  statement  of  the  intended  use  of 
the  vehicle;  and 

(2)  Have  a  prescribed  procedure  for 
examining  new  vehicles  at  the  time  of 
delivery  to  assure  that  they  are 
equipped  in  accordance  with  the  bid 
specifications  and  that  the 


manufacturer's  certification  of 
comphance  with  the  FMVSS  is  in  place. 

(e)  Head  Start  vehicles  in  use  which 
do  not  comply  with  the  FMVSS  and  the 
minimum  capacity  requirement  must  be 
replaced  or  retired  within  the  three  year 
period  authorized  by  this  regulation.  (In 
accordance  with  42  U.S.C.  9839(g)(2)(C). 
with  the  permission  of  the  Secretary. 
Head  Start  funds  may  be  used  for  capital 
expenditures  (including  paying  the  cost 
of  amortizing  the  principial  and  paying 
interest  on  loans)  to  purchase  vehicles 
used  for  programs  conducted  at  Head 
Start  facilities.) 

(f)  All  passengers  on  a  Head  Start 
vehicle  must  be  seated  while  the  vehicle 
is  in  motion. 

(g)  Auxiliary  seating,  such  as 
temporary  or  folding  jump  seats,  is 
prohibited. 

(h)  Drivers  of  Head  Start  vehicles.  Bus 
Monitors,  and  other  passengers  must 
wear  seat  belts  while  the  vehicle  is  in 
motion. 

(i)  While  the  vehicle  is  in  motion,  all 
children  must  be  seated  in  a  child 
restraint  system  appropriate  to  the 
height  and  weight  of  the  child  as  set 
forth  in  the  performance  requirements 
in  FMVSS  (49  CFR  571.213). 

(j)  Baggage  and  other  items 
transported  in  the  passenger 
compartment  must  be  properly  stored 
and  secured  so  that  the  aisles  remain 
clear  and  the  doors  and  emergency  exits 
remain  unobstructed  at  all  times. 

(k)  Head  Start  vehicles  must  be 
maintained  in  safe  operating  condition 
at  all  times.  Procedures  must  be 
established  for: 

(1)  A  thorough  safety  inspection  of 
each  vehicle  on  at  least  an  aimual  basis 
through  an  inspection  program  licensed 
or  operated  by  the  State; 

(2)  Performing  systematic  preventive 
maintenance  on  Head  Start  vehicles; 

and 

(3)  Daily  pre-trip  inspection  of  the 
vehicle  by  the  Head  Start  driver. 

S13iai2    Driver  qualifications. 

(a)  In  order  to  qualify  to  drive  a  Head 
Start  vehicle,  a  person  must,  at  a 
minimum: 

(1)  Be  at  least  21  years  old; 

(2)  Have  a  Commercial  Driver's 
License  (CDL)  as  granted  by  a  State 
pursuant  to  FHWA's  Commercial 
Driver's  License  Standards  (49  CFR  part 
383);  and 

(3)  Meet  all  the  physical,  mental, 
moral  and  other  requirements 
established  by  Federal  and  State 
regulations,  including  requirements 
regarding  drug  and/ or  alcohol  misuse  or 
abuse. 

(b)  Each  Head  Start  program  must 
establish  its  own  applicant  screening 


procedure.  Applicants  must  be  advised 
of  the  specific  background  checks 
required  at  the  time  appfication  is  made, 
and  Head  Start  agencies  must  have 
established  criteria  for  the  rejection  of 
unacceptable  applicants. 

(c)  At  a  minimum,  applicant 
screening  procedures  must  include: 

(1)  An  application  which  provides 
employment  history,  educational 
background  and  personal  references; 

(2)  An  interview  and  screening 
procedure  which,  among  other  things,  is 
designed  to  determine  that  the  person  is 
of  good  moral  chjuacter.  does  not  use 
intoxicating  beverages  to  excess  and 
does  not  use  narcotic  and  other  illegal 
drugs;  . 

(3)  A  check  of  the  applicant's  dnvmg 
record  through  the  State  Department  of 
Motor  Vehicles,  including  a  check  of  the 
applicant's  record  through  the  National 
Driver  Register,  if  available  in  the  State; 
and 

(4)  A  physical  examination, 
performed  by  a  Ucensed  doctor  of 
medicine  or  osteopathy,  to  determine 
that  the  person  possesses  the  physical 
ability  to  operate  a  school  bus  based  on 
the  requirements  in  their  respective 
State. 

§  1 31 0.1 3    Driver  training. 

(a)  Driver  Uaining  plans  must  include 
both  pre-service  and  annual  in-service 
training  programs. 

(b)  Pre-service  training. 
(1)  All  Head  Start  drivers  must  receive 

a  minimum  of  40  hours  of  skills  training 
prior  to  transporting  children.  Skills 
training  should  encompass  a 
combination  of  classroom  instruction 
and  behind-the-wheel  instruction 
sufficient  to  enable  the  driver  to: 

(i)  Operate  the  vehicle  in  a  safe  and 
efficient  manner; 

(ii)  Safely  run  a  fixed  route,  including 
loading  and  unloading  children, 
stopping  at  railroad  crossings  and  other 
speciaUzed  driving  requirements; 

(iii)  Administer  basic  first  aid  in  case 
of  injury; 

(iv)  Handle  emergency  situations, 
including  school  bus  evacuation 
procedures; 

(v)  Operate  any  special  equipment, 
such  as  wheel  chair  lifts,  assistance 
devices  or  special  occupant  restraints; 

(vi)  Conduct  routine  maintenance  and 
safety  checks  of  the  vehicle;  and 

(vii)  Maintain  accurate  records. 

(2)  In  addition  to  the  skills  training, 
pre-service  training  should  include: 

(i)  An  orientation  to  the  goals  and 
objectives  of  Head  Start  with  an 
emphasis  on  the  educational  and 
developmental  needs  of  children; 

(ii)  The  role  of  the  Head  Start  Driver 
in  providing  a  supportive  social  and 
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emotional  climate  for  children  and  in 
supporting  the  role  of  parents  in  the 
Head  Start  program;  and 

(iii)  An  overview  of  the  Head  Start 
Program  Performance  Standards  for 
Children  with  Disabilities  as  they  relate 
to  the  provision  of  transportation 
services  for  disabled  children. 

(c)  In-service  training. 

(1)  Head  Start  drivers  should  receive 
a  minimum  of  8  hours  of  in-service 
training  per  year. 

(2)  In-service  training  plans  should  be 
designed  to  maintain  driver  skills, 
enhance  the  driver's  ability  to  perform 
day-to-day  duties  and,  generally,  assist 
the  transportation  staff  in  keeping 
abreast  of  new  information  and/or  new 
developments  in  transportation 
technology. 

(d)  Head  Start  programs  must  be 
knowledgeable  about  the  driver  training 
requirements  in  their  respective  State 
and  must  take  whatever  steps  are 
necessary  in  order  for  Head  Start  drivers 
to  qualify  to  operate  Head  Start  vehicles 
as  school  buses  on  the  streets  and 
highways  in  their  respective  State. 

(e)  In  those  States  with  driver  training 
requirements  that  do  not  meet  the 
minimum  requirement  set  forth  in 

§  1310.13  (b)  and  (c)  of  this  part.  Head 
Start  programs  must  obtain  the 
additional  training  fitjm  other  sources  or 
establish  their  own  training  programs. 
In  such  cases,  it  is  recommended  that 
the  National  Standards  for  School  Buses 
and  School  Bus  Operations  be  used  as 
a  guide  in  the  selection  and/or 
development  of  driver  training 
programs. 

(f)  Drivers  of  Head  Start  vehicles  who 
are  employed  at  the  efiective  date  of  this 
regulation  are  required  to  meet  the  same 
pre-service  training  requirements  as 
new  drivers,  within  three  months  of  the 
effective  date  of  this  regulation. 

(g)  Head  Start  drivers  must  be 
evaluated  on  an  aimual  basis  by  the 
Transportation  Supervisor,  including  an 
on-board  observation  of  road 
performance. 

(h)  Bus  Monitors  should  receive  the 
same  pre-service  and  in-service  training 
as  bus  drivers,  with  the  exception  of  the 
behind  the  wheel  instruction. 

Subpart  C— Special  Requirements 

§1310.20    Trip  routing. 

(a)  In  planning  routes  for  the 
transporting  of  children  to  and  from  the 
classroom,  maximum  safety  of  the 
children  must  be  the  primary 
consideration.  Safety  principles  may  not 
be  sacrificed  for  operational  efficiency. 

(b)  At  a  minimum,  the  following  basic 
principles  of  trip  routing  must  be 
adhered  to  at  all  times: 


(1)  The  time  a  child  is  in  transit  to  and 
from  the  Head  Start  classroom  may  not 
exceed  one  hour  each  way.  unless 
specifically  approved  in  writing  by  the 
respective  Regional  Office. 

(2)  The  number  of  children  to  be   . 
picked  up  or  discharged  on  a  given 
route  may  not  exceed  the  capacity  of  the 
vehicle.  Vehicles  may  not  be  loaded 
beyond  their  capacity  at  any  time. 

(3)  Vehicles  should  not  be  required  to 
back  up  on  their  routes  or  to  negotiate 
"U"  turns. 

(4)  Stops  should  be  located  to 
minimize  traffic  disruptions  and  to 
afford  the  driver  a  good  field  of  view  in 
fi^nt  of  and  behind  the  vehicle. 

(5)  Stops  should  be  located  to 
minimize  the  need  for  children  to  cross 
the  street  or  highway  to  board  or  leave 
the  vehicle. 

(6)  If  children  must  cross  the  street  or 
highway  to  board  the  bus  or  after  exiting 
the  vehicle,  they  must  be  escorted 
across  the  street  by  the  driver,  bus 
monitor  or  another  adult.  Before 
escorting  children  across  the  street,  the 
driver  must  turn  on  the  flashing  lights, 
set  the  emergency  brake,  turn  the  engine 
off,  and  remove  the  key  from  the 
ignition.  Under  no  circumstances  may 
bus  stops  be  located  such  that  children 
must  cross  the  street  or  highway  unless 
the  vehicle  is  properly  equipped  to  stop 
traffic  as  described  in  §  1310.11(c)(l)-(5) 
of  this  Part. 

(7)  Specific  procediues  must  be 
established  for  use  of  alternate  routes  in 
the  case  of  hazardous  weather 
conditions  or  other  situations  which 
may  arise  that  could  effect  the  safety  of 
the  children  en  route. 

§131021    Safety  education. 

(a)  In  walk-in  areas,  the  parent  or 
other  designated  individual  is 
ultimately  responsible  for  the  safety  of 
their  own  child  en  route  to  and  from  the 
classroom.  However,  Head  Start 
programs  must  provide  training  for 
parents  and  children  in  pedestrian 
safety.  All  Head  Start  children  should 
be  taught,  by  explanation  and  by 
example,  the  proper  procedure  for  street 
crossing  and  the  use  of  traffic  and 
pedestrian  signal  bghts,  except  that, 
under  no  circumstances,  should  such 
training  encourage  pre-school  children 
to  cross  the  street  alone. 

(b)  Each  child  transported  from  home 
to  the  classroom  in  a  school  bus  must 
receive  instruction  in: 

(1)  Safe  riding  practices; 

(2)  Safety  procedures  for  boarding  and 
leaving  the  bus; 

(3)  Safety  procedures  in  crossing  the 
street  to  and  from  the  bus  at  bus  stops; 

(4)  Recognizing  the  danger  zones 
aroimd  the  bus;  and 


(5)  Emergency  evacuation  procedures, 
including  an  emergency  evacuation  drill 
conducted  on  the  bus  the  child  will  be 
riding. 

(c)  Training  for  parents  must 
emphasize  the  impKJrtance  of  escorting 
their  child(ren)  to  the  bus  stop  and  the 
importance  of  reinforcing  the  training 
provided  to  children  regarding  school 
bus  safety. 

(d)  The  training  provided  to  parents 
must  compliment  the  training  provided 
to  children  so  that  safety  practices  can 
be  reinforced  both  in  the  classroom  and 
at  home  by  the  parent. 

(e)  Initial  transportation  and 
pedestrian  safety  education  for  both 
children  and  parents  must  occur  within 
the  first  five  days  of  the  program  year. 

(f)  At  least  two  additional^us 
evacuation  drills  must  be  conducted 
during  the  program  year. 

(g)  Activities  should  be  developed  by 
the  classroom  teachers  to  remind 
children  of  the  safety  procedures  prior 
to  departing  the  classroom  at  the  end  of 
each  day. 

§1310.22    Children  witti  disabilities. 

(a)  The  Transportation  Supervisor,  in 
conjunction  with  the  Disabilities 
Coordinator,  must  ensure  compUance 
with  the  Head  Start  Program 
Performance  Standards  on  Services  for 
Children  with  Disabilities  (45  CFR  part 
1308)  as  they  relate  to  transportation 
services. 

(b)  Any  special  transportation 
requirements  for  children  with 
disabihties  must  be  specified  in  the 
Individual  Education  Plan  (lEP), 
including: 

(1)  Special  pick-up  and  drop-off 
requirements; 

(2)  Special  seating  requirements; 

(3)  Special  equipment  needs; 

(4)  Any  special  assistance  that  may  be 
reouired;  and 

15)  Any  special  training  for  bus 
drivers  and  monitors. 

§  1310.23    Coordinated  transportation. 

(a)  Whenever  possible  and  to  the 
extent  feasible.  Head  Start  agencies  and 
their  delegates  must  coordinate 
transportation  resources  with  other 
human  services  agencies  in  the 
community  in  order  to  control  costs  and 
to  maximize  the  quality  and  extent  of 
the  transportation  services  provided  to 
Head  Start  families.  At  a  minimum, 
Head  Start  agencies  must  coordinate 
transportation  services  as  follows: 

(1)  Identify  the  true  costs  of  providing 
transportation  in  order  to 
knowledgeably  compare  the  costs  of 
providing  transportation  directly  versus 
contracting  for  the  service; 

(2)  Where  a  coordinated  public  or 
private  transportation  system(s)  exists  in 
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the  community,  serve  on  the  local 
transportation  council  or  committee  and 
hilly  explore  coordination  as  a  viable 
transportation  option; 

(3)  Where  no  coordinated  public  or 
private  non-profit  transportation  system 
exists  in  the  community,  make  every 
effort  to  identify  other  human  services 
agencies  also  providing  transportation 
services  and.  where  feasible,  to  provide 
the  impetus  for  estabUshing  a  local 
transportation  coordinating  council;  and 

(4)  Maintain  such  records  as  are 
necessary  to  docimient  compUance  with 
the  coordination  requirements  and 
efforts  to  address  transportation  needs 
in  the  community. 

(b)  (Reserved) 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
{.re  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
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DEPARTMENT  OF  AGRICULTURE 

Commodity  Credit  Corporation 

7  CFR  Parts  1413  and  1427 
RIN  05eO-A039 

1995  Upland  Cotton  Program 

AGENCY:  Commodity  Credit  Corporation. 

USDA. 

ACTION:  Final  rule. 

SUMMARY:  On  September  27.  1994,  the 
Commodity  Credit  Corporation  (CCC) 
issued  a  proposed  rule  with  respect  to 
the  1995  Upland  Cotton  Production 
Adjustment  Program,  which  is 
conducted  by  CCC  in  accordance  with 
the  Agricultural  Act  of  1949.  as 
amended  (1949  Act).  The  1995  Upland 
Cotton  Acreage  Reduction  Program 
(ARP)  percentage  has  been  determined 
to  be  zero  percent.  This  final  rule 
amends  the  regulations  to  set  forth  the 
ARP  and  the  price  support  rate  for  the 
1995  crop  of  upland  cotton.  No  paid 
land  diversion  (PLD)  program  will  be 
implemented  for  the  1995  crop  of 
upland  cotton.  These  actions  are 
required  by  section  103B  of  the  1949 
Act. 

EFFECTIVE  DATE:  June  16.  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  E.  Bjorlie,  Consolidated  Farm 
Service  Agency.  United  States 
Department  of  Agriculture,  room  3754- 
S,  PO  Box  2415,  Washington.  DC 
20013-2415  or  call  202-720-7954. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  final  rule  has  been  determined  to 
be  economically  significant  and  was 
reviewed  by  the  Office  of  Management 
and  Budget  (OMB)  under  Executive 
Order  12866. 

Regulatory  Flexibility  Act 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 


applicable  to  this  final  rule  since  the 
CCC  is  not  required  by  5  U.S.C.  553  or 
any  other  provision  of  law  to  publish  a 
notice  of  proposed  rulemaking  with 
respect  to  the  subject  matter  of  these 
determinations. 

Environmental  Evaluation 

It  has  been  determined  by  an 
environmental  evaluation  that  this 
action  will  not  have  a  significant  impact 
on  the  quality  of  the  human 
environment.  Therefore,  neither  an 
Enviroiunental  Assessment  nor  an 
Environmental  hnpact  Statement  is 
needed. 

Federal  Assistance  Program 

The  title  and  number  of  the  Federal 
Assistance  Program,  as  found  in  the 
catalog  of  Federal  Domestic  Assistance, 
to  which  this  rule  applies  are:  Cotton 
Production  Stabihzation— 10.052. 

Executive  Order  12778 

This  final  rule  has  been  reviewed  in 
accordance  with  Executive  Order  12778. 
The  provisions  of  the  final  rule  do  not 
preempt  State  laws,  are  not  retroactive, 
and  do  not  involve  administrative 
appeals.  ^ 

Executive  Order  12372 

This  program/activity  is  not  subject  to 
the  provisions  of  Executive  Order 
12372.  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  See  notice 
related  to  7  CFR  part  3015.  subpart  V. 
published  at  48  FR  29115  (June  24. 
1983). 

Paperwork  Reduction  Act 

The  amendments  to  7  CFR  parts  1413 
and  1427  set  forth  in  this  final  rule  do 
not  contain  information  collections  that 
require  clearance  by  OMB  under  the 
provisions  of  44  U.S.C.  35. 

Final  Regulatory  Impact  Analysis 

The  Final  Regulatory  Impact  Analysis 
describing  the  options  considered  in 
developing  this  final  rule  and  the 
impact  of  the  implementation  of  the 
selected  option  is  available  on  request 
fi-om  the  above-named  individual. 

Background 

This  final  rule  amends  7  CFR  part 
1413  to  set  forth  determinations  on  the 
1995  ARP  and  PLD  programs,  and  7  CFR 
part  1427  to  set  forth  the  determination 
of  the  1995  upland  cotton  price  support 


level.  General  descriptions  of  the 
statutory  basis  for  the  1995  upland 
cotton  ARP  percentage  determination  in 
this  final  rule  were  set  forth  at  59  FR 
49214  (September  27.  1994). 

Nineteen  comments  were  received 
regarding  the  1995  ARP  level.  Twelve 
respondents  recommended  that  the  ARP 
level  be  set  at  zero  percent,  and  one 
requested  that  a  zero-percent  ARP  be 
considered.  Another  respondent 
requested  that  the  ARP  be  set  at  the 
lowest  possible  percentage  which  would 
result  in  a  stocks-to-use  ratio  of  29.5 
percent.  One  respondent  requested  that 
the  ARP  level  be  set  no  higher  than  5 
percent  and  another  recommended  5 
percent.  One  respondent  requested  the 
ARP  be  set  no  higher  than  8  percent. 
One  commented  that  the  ARP  be  set  at 
10  percent,  and  another  recommended 
the  ARP  be  set  at  no  less  than  15 
percent. 

After  considering  these  comments,  the 
Secretary  of  Agriculture  (Secretary)  on 
October  31.  1994,  annoimced  a  7.5- 
percent  ARP  level  and  a  price  support 
level  of  51.92  cents  per  pound  for  the 
1995  marketing  year.  The  Secretary  also 
announced  that  no  PLD  program  will  be 
offered.  On  December  21. 1994.  a  final 
ARP  requirement  of  zero  percent  was 
annoimced  for  the  1995  crop  of  upland 
cotton.  The  Secretary  determined  that, 
based  upon  the  most  recent  projections 
of  carryover  and  total  disappearance,  a 
zero-percent  ARP  would  result  in  a  ratio 
of  carryover  to  total  disappearance  of 
29.5  percent. 

Acreage  Reduction  Program 

In  accordance  with  section  103B(e)(l) 
of  the  1949  Act,  an  ARP  of  zero  percent 
has  been  established  for  the  1995  crop 
of  upland  cotton. 

Paid  Land  Diversion 

In  accordance  with  section 
103B(e)(5)(A)  of  the  1949  Act,  a  PLD 
program  will  not  be  made  available  to 
producers  of  1995-crop  upland  cotton. 

Price  Support  Rate 

In  accordance  with  section 
103B(a)(l)(3)  of  the  1949  Act,  the  price 
support  rate  has  been  established  with 
respect  to  the  1995  crop  of  upland 
cotton  at  51.92  cents  per  pound. 
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List  of  Subjects 

7  CFR  Part  1413 


Acreage  allotments.  Cotton,  Disaster 
assistance.  Feed  grains.  Price  support 
programs.  Reporting  and  recordkeeping 
requirements.  Rice,  Soil  conservation. 
Wheat. 

7  CFR  Part  1427 

Cotton,  Loan  programs/agriculture. 
Packaging  and  containers.  Price  support 
programs.  Reporting  and  recordkeeping 
requirements.  Surety  bonds. 
Warehouses. 

Accordingly.  7  CFR  parts  1413  and 
1427  are  amended  as  follows: 

PART  141;^-FEED  GRAIN,  RICE, 
UPLAND  AND  EXTRA  LONG  STAPLE 
COTTON.  WHEAT  AND  RELATED 
PROGRAMS 

1 .  The  authority  citation  for  7  CFR 
part  1413  continues  to  read  as  follows: 

Authority:  7  U.S.C.  1308,  1308a,  1309, 
1441-2,  1444-2,  1444f,  1445b-3a,  1461- 
1469;  15  U.S.C.  714b  and  714c. 

2.  Section  1413.54  is  amended  to  read 

as  follows  by: 

A.  Revising  paragraphs  (al(3l(iiil  and 

(a)(3)(iv), 

B.  Adding  paragraph  (a)(3)(v),  and 

C.  Adding  paragraph  (d)(5)(iii): 

§  1413.54    Acreage  reduction  program 
provisions. 

(a)  •   *   • 

(3)  *   *   • 

(iii)  1993  upland  cotton,  7.5  percent; 

(iv)  1994  upland  cotton,  11.0  percent; 

and 

(v)  1995  upland  cotton,  0  percent. 

*         •         *         •        * 

(d)  •  •  * 

(5)   *   •   * 

(ill)  Shall  not  be  made  available  to 
producers  of  the  1995  crop  upland 
cotton. 


PART  1427— COTTON 

3.  The  authority  citation  for  7  CFR 
part  1427  continues  to  read  as  follows: 

Authority:  7  U.S.C.  1421.  1423.  1425, 1444, 
and  1444-2;  15  U.S.C  714b  and  714c. 

4.  Section  1427.8  is  amended  to  read 
as  follows  by: 

A.  Revising  paragraphs  (a)(ll(iiil  and 
(a)(l)(iv);  and 

B.  Adding  paragraph  (a)(l}(v): 

§  1427.8    Amount  of  loan, 
(a)  *   *   • 

(iii)  1993  upland  cotton,  52.35  cents 
per  pound; 

(iv)  1994  upland  cotton,  50.00  cents 
per  poiuid;  and 


(v)  1995  upland  cotton,  5192  cents 
per  pound. 
*        •         •        »        * 

Signed  at  Washington.  DC,  on  June  8. 1995. 
Bruce  R.  Weber, 

Acting  Executive  Vice  President,  Commodity 
Credit  Corporation. 

[FR  Doc.  95-14752  Filed  6-15-95:  8:45  ami 
BILUNG  COOe  3410-06-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  95-NM-103-AD;  Amendment 
39-9277;  AD  95-12-24] 

Alrworttiiness  Directives;  Lockheed 
lyiodel  L-1011-385  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule;  request  for 
comments. 


summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  all  Lockheed  Model  L- 
1011-385  series  airplanes.  This  action 
requires  an  inspection  to  detect  cracking 
of  the  bulkhead  at  fuselage  station  (FS) 
1363  at  butt  line  (BL)  42.5,  and  repair 
or  additional  inspections,  if  necessary. 
This  amendment  is  prompted  by  reports 
indicating  that  fatigue  cracking  was 
found  in  the  rear  bulkhead  at  FS  1363. 
The  actions  specified  in  this  AD  are 
intended  to  prevent  reduced  structxu-al 
integrity  of  the  fuselage  due  to  fatigue 
cracking  of  the  pressure  bulkhead. 
DATES:  Effective  July  3,  1995. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  July  3, 1995. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
August  15, 1995. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  95-NM- 
103-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Lockheed 
Aeronautical  Systems  Support  Company 
(LASSO ,  Field  Support  Department, 
Dept.'  693,  Zone  0755,  2251  Lake  Park 
Drive,  Smyrna,  Georgia  30080.  This 
information  may  be  examined  at  the 
FAA.  Transport  Airplane  Directorate. 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  FAA,  Atlanta 
Aircraft  Certification  Office,  Small 


Airplane  Directorate,  Campus  Building. 
1701  Columbia  Avenue.  Suite  2-160, 
College  Park.  Georgia;  or  at  the  Office  of 
the  Federal  Register.  800  North  Capitol 
Street.  NW.,  suite  700.  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Peters,  Aerospace  Engineer, 
Fhght  Test  Branch,  ACE-116A,  FAA, 
Atlanta  Aircraft  Certification  Office. 
Small  Airplane  Directorate,  Campus 
Building,  1701  Columbia  Avenue,  Suite 
2-160.  College  Park.  Georgia  30337- 
2748;  telephone  (404)  305-7367;  fax 
(404)  305-7348. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
has  received  reports  indicating  that 
cracking  was  found  in  the  rear  bulkhead 
of  the  center  section  pressure  deck  at 
fuselage  station  (FS)  1363  on  a 
Lockheed  Model  L-1011-385  series 
airplane.  The  cracking  extended 
approximately  30  inches  downward 
along  butt  line  (BL)  42.5  and  through 
the  frame  at  the  lower  edge  of  the 
bulkhead.  At  that  point,  the  cracking 
extended  aft  an  additional  26  inches 
through  a  skin  panel  on  the  lower 
fuselage.  The  cause  of  this  cracking 
appears  to  be  fatigue.  Suchiatigue 
cracking,  if  not  detected  and  corrected 
in  a  timely  manner,  could  result  in 
reduced  structural  integrity  of  the 

Lockheed  has  issued  L-1011  Service 
Bulletin  093-53-268.  dated  April  15, 
1993,  which  describes  procedures  for 
certain  inspections  to  detect  cracking  of 
the  bulkhead  at  FS  1363  in  the  area  of 
the  stiffeners  at  left  and  right  BL  42.5, 
and  repair,  if  necessary.  The  repair 
involves  installing  web  doublers  and  a 
splice. 

The  Lockheed  service  bulletin 
specifies  that  repair  of  cracking  may  be 
delayed  if  the  cracking  falls  within 
certain  parameters  described  in  the 
service  bulletin.  For  these  cases,  the 
service  bulletin  specifies  procedures  for 
accomplishing  repetitive  visual  and 
eddy  current  inspections  until  the  repair 
is  accomplished.  The  FAA  has  reviewed 
and  approved  the  procedures  specified 
in  this  Lockheed  service  bulletin. 
The  FAA  also  has  reviewed  and 
approved  a  second  document  issued  by 
Lockheed:  LCC-7622-373,  dated  May  9, 
1995.  This  document  describes 
procedures  for  additional  inspections  to 
detect  cracking  of  the  frame  cap  for 
airplanes  on  which  cracking  of  the 
bulkhead  is  found  below  waterline  (WL) 
117.  Those  inspections  include  the 
following: 

— A  bolt  hole  eddy  current  inspection  to 
detect  cracking  of  the  eight  fastener 
holes  at  the  intersection  of  the  vertical 
stiffener  at  BL  42.5  and  the  frame  cap 
vertical  flange; 


— A  bolt  hole  eddy  ciurent  inspection  to 
detect  cracking  at  eight  fastener 
locations  in  the  frame  cap  lower 
flange  that  connect  the  lower  fuselage 
skin  panel  to  the  frame  at  the  BL  42.5 
vertical  stiffener;  and 
—A  visual  inspection  to  detect  stress 
corrosion  cracking  of  the  accessible 
portions  of  the  fillet  radius  of  the 
frame  cap. 

A  third  docimient  issued  by 
Lockheed.  LCC-7622-374.  dated  May  9, 
1995,  is  referenced  in  LCC-7622-373. 
LCC-7622-374  describes  procedures  for 
repair  of  any  cracking  of  the  frame  cap 
that  is  found  during  the  inspections 
described  previously.  The  repair 
involves  a  bolt  hole  eddy  current 
inspection  to  detect  cracking  of  the 
fastener  holes  (where  the  fastener  holes 
are  removed  to  perform  the  repair),  and 
removal  of  cracks.  The  FAA  has 
reviewed  and  approved  Lockheed 
documents  LCC-7622-373  and  LCC- 
7622-374. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  Lockheed  Model  L- 
1011-385  series  airplanes  of  the  same 
type  design,  this  AD  is  being  issued  to 
prevent  reduced  structural  integrity  of 
the  fuselage  due  to  fatigue  cracking  of 
the  pressure  bulkhead.  This  AD  requires 
a  visual  inspection  to  detect  cracking  of 
the  bulkhead  at  FS  1363  in  the  area  of 
the  stiffeners  at  left  and  right  BL  42.5, 
and  repair,  if  necessary.  For  airplanes 
on  which  cracking  of  the  bulkhead  is 
found  below  WL  117,  this  AD  requires 
additional  inspections  to  detect  cracking 
at  certain  fastener  locations  and  fastener 
holes  and  to  detect  stress  corrosion  of 
the  frame  cap,  and  repair,  if  necessary. 
The  actions  are  required  to  be 
accomplished  in  accordance  with  the 
procedures  specified  in  the  service 
bulletin  and  in  the  Lockheed  dociunents 
described  previously. 

This  AD  contains  provisions 
specifying  that  flight  with  cracking  in 
the  bulkhead,  within  certain  parameters, 
is  allowed  provided  that  repetitive 
visual  and  eddy  current  inspections  are 
performed  until  a  repair  is 
accomplished. 

This  is  considered  to  be  interim 
action  until  final  action  is  identified,  at 
which  time  the  FAA  may  consider 
further  rulemaking. 

As  a  result  of  recent  communications 
with  the  Air  Transport  Association 
(ATA)  of  America,  the  FAA  has  learned 
that,  in  general,  some  operators  may 
misimderstand  the  legal  effect  of  AD's 
on  airplanes  that  are  identified  in  the 
applicability  provision  of  the  AD,  but 
that  have  been  altered  or  repaired  in  the 
area  addressed  bv  the  AD.  The  FAA 


points  out  that  all  airplanes  identified  in 
the  applicability  provision  of  an  AD  are 
legally  subject  to  the  AD.  If  an  airplane 
has  been  altered  or  repaired  in  the 
affected  area  in  such  a  way  as  to  affect 
compliance  with  the  AD,  the  owner  or 
operator  is.  required  to  obtain  FAA 
approval  for  an  alternative  method  of 
compliance  with  the  AD,  in  accordance 
with  the  paragraph  of  each  AD  that 
provides  for  such  approvals.  A  note  has 
been  included  in  this  rule  to  clarify  this 
long-standing  requirement. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and.  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  95-NM-103-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 


States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
if  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procediues  (44 
FR  11034.  February  26, 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  SubjecU  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423;  49  U.S.C  106(g);  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

95-12-24  Lockheed  Aeronautical  Systems 
Company:  Amendment  39-9277.  Docket 
95-NM-103-AD. 

Applicability:  AW  Model  1^1011-385 
series  airplanes,  certincated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
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owner/operator  must  use  the  authority 
provided  in  paragraph  (f)  of  this  AD  to 
request  approval  from  the  FAA.  This 
approval  may  address  either  no  action,  if  the 
current  configuration  eliminates  the  unsafe 
condition;  or  different  actions  necessary  to 
address  the  unsafe  condition  described  in 
this  AD.  Such  a  request  should  include  an 
assessment  of  the  effect  of  the  changed 
configuration  on  the  unsafe  condition 
addressed  by  this  AD.  In  no  case  does  the 
presence  of  any  modification,  alteration,  or 
repair  remove  any  airplane  from  the 
applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  reduced  structural  integrity  of 
the  fuselage  due  to  fatigue  cracking  of  the 
pressure  bulkhead,  accomplish  the  following: 

(a)  Prior  to  the  accumulation  of  18,000  total 
landings,  or  within  30  days  after  the  effective 
date  of  this  AD,  whichever  occurs  later, 
perform  a  visual  inspection  to  detert  cracking 
of  the  bulkhead  at  fuselage  station  (FS)  1363 
in  the  area  of  the  stiffeners  at  left  and  right 
butt  line  (BL)  42.5.  in  accordance  with  the 
procedures  specified  in  paragraphs  2.A.  and 
2.B.  of  the  Accomplishment  Instructions  of 
Lockheed  L-1011  Service  Bulletin  093-53- 
268.  dated  April  15. 1993. 

Nole  2:  This  AD  does  not  require  that  the 
eddy  current  inspection  referenced  in 
paragraph  2.B.  of  the  Accomplishment 
Instructions  of  Lockheed  L-1011  Service 
Bulletin  093-53-268.  dated  April  15, 1993. 
be  accomplished  as  a  requirement  of 
paragraph  (a)  of  this  AD. 

(b)  If  no  cracking  of  the  bulkhead  is 
detected,  no  further  action  is  required  by  this 
AD. 

(c)  Except  as  provided  by  paragraph  (e)  of 
this  AD.  if  any  cracking  of  the  bulkhead  is 
detected  below  wateriine  (WL)  117:  Prior  to 
further  flight,  perform  the  inspections 
required  by  paragraphs  (c)(1),  (c)(2),  and 
(c)(3)  of  this  AD,  in  accordance  with  LCC- 
7622-373,  dated  May  9,  1995.  Prior  to  further 
flight,  repair  any  cracking  of  the  frame  cap 
found  during  these  inspections,  in 
accordance  with  Lockheed  document  LCX> 
7622-374,  dated  May  9,  1995. 

(1)  Perform  a  bolt  hole  eddy  current 
inspection  to  detect  cracking  of  the  eight 
fastener  holes  at  the  intersection  of  the 
vertical  stiffener  at  BL  42.5  and  the  frame  cap 
vertical  flange;  and 

(2)  Perform  a  bolt  hole  eddy  current 
inspection  to  detect  cracking  at  eight  fastener 
locations  in  the  frame  cap  lower  flange  that 
connect  the  lower  fuselage  skin  panel  to  the 
frame  at  the  BL  42.5  vertical  stiffener;  and 

(3)  Perform  a  visual  inspection  to  detect 
stress  corrosion  cracking  of  the  accessible 
portions  of  the  fillet  radius  of  the  frame  cap. 

(d)  Except  as  provided  by  paragraph  (e)  of 
this  AD,  if  any  cracking  of  the  bulkhead  is 
detected  at  or  above  WL  117:  Prior  to  further 
flight,  repair  the  bulkhead  cracking  in 
accordance  with  the  procedures  specified  in 
Part  II  of  the  Accomplishment  Instructions  of 
Lockheed  L-lOll  Service  Bulletin  093-53- 
268,  dated  April  15, 1993. 

(e)  Continued  flight  with  cracking  of  the 
bulkhead  is  permitted,  provided  that  the 
conditions  specified  in  paragraph  l.C.  of  the 
Planning  Information  of  Lockheed  L-1011 


Service  Bulletin  093-53-268,  dated  April  15. 
1993.  are  met.  For  flight  with  cracking,  both 
the  visual  and  eddy  current  inspections 
specified  in  paragraphs  2.B.  and  2.C.  of  the 
Accomplishment  Instructions  of  the  service 
bulletin  must  be  accomplished  prior  to 
returning  the  aircraft  to  service.  These  visual 
and  eddy  current  inspections  must  be 
repeated  within  900  landings.  Prior  to  the 
accumulation  of  1 ,800  total  landings,  these 
inspections  must  be  terminated  by  the 
installation  of  the  repair  specified  in  Part  II 
of  the  Accomplishment  Instructions  of  the 
service  bulletin. 

(f)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Atlanta 
Aircraft  Certification  Office  (ACO),  FAA, 
Small  Airplane  Directorate.  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  conunents  and  then  send  it  to  the 
Manager,  Atlanta  ACO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Atlanta  ACO. 

Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(h)  The  inspections  and  repair  shall  be 
done  in  accordance  with  Lockheed  L-1011 
Service  Bulletin  093-53-268,  dated  April  15. 
1993;  Lockheed  document  LCC-762 2-373. 
dated  May  9. 1995;  and  Lockheed  document 
LCC-7622-374.  dated  May  9, 1995.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from 
Lockheed  Aeronautical  Systems  Support 
Company  (LASSC).  Field  Support 
Department,  Dept.  693,  Zone  0755,  2251  Uke 
Park  Drive.  Smyrna,  Georgia  30080.  Copies 
may  be  inspected  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind  Avenue. 
SW.,  Renton.  Washington;  or  at  the  FAA, 
Atlanta  Aircraft  Certification  Office,  Small 
Airplane  Directorate,  Campus  Building.  1701 
Columbia  Avenue,  Suite  2-160,  College  Park, 
Georgia;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW..  suite 
700,  Washington,  DC. 

(i)  This  amendment  becomes  effective  on 
July  3, 1995. 

Issued  in  Renton,  Washington,  on  June  9. 
1995. 

Darrell  M.  Pederson. 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 

|FR  Doc.  95-14633  Filed  6-15-95:  8:45  am] 

BILUNG  CODE  4910-1»-U 


14  CFR  Part  39 

[Docket  No.  94-NM-250-AD;  Amendment 
3»-9269;  AD  95-12-18] 

Airworthiness  Directives;  Fokker 
Model  F28  Mark  0100  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Fokker  Model  F28 
Mark  0100  series  airplanes,  that  requires 
a  visual  inspection  to  verify  proper 
clearance  between  the  engine  fuel 
supply-line  and  the  hydraulic  line  in 
certain  areas,  and  replacement  of 
damaged  fuel  lines.  This  amendment 
would  also  require  installation  of 
additional  clamps  on  the  out  line  of  the 
lift-dumper  in  certain  cases.  This 
amendment  is  prompted  by  a  report 
indicating  that  fuel  was  found  leaking 
from  the  right-hand  wheel  bay  on  one 
airplane  due  to  chafing  of  the  fuel 
supply  line.  The  actions  specified  by 
this  AD  are  intended  to  prevent  such 
chafing,  which  could  result  in  fuel 
leakage,  and,  subsequently,  lead  to  a 
possible  fire  hazard  and  engine  fuel 
depravation. 
DATES:  Effective  July  17. 1995. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  July  17, 
1995. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Fokker  Aircraft  USA.  Inc..  1199 
North  Fairfax  Street.  Alexandria. 
Virginia  22314.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue,  SW..  Renton. 
Washington;  or  at  the  Office  of  the 
Federal  Register.  800  North  Capitol 
Street.  NW..  suite  700.  Washington,  DC, 
FOR  FURTHER  INFORMATION  CONTACT:  Tim 
Dulin,  Aerospace  Engineer. 
Standardization  Branch.  ANM-113. 
FAA.  Transport  Airplane  Directorate. 
1601  Lind  Avenue.  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2141;  fax  (206)  227-1320. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Fokker 
Model  F28  Mark  0100  series  airplanes 
was  published  in  the  Federal  Register 
on  January  17. 1995  (60  FR  3358).  That 
action  proposed  to  require  a  one-time 
visual  inspection  to  verify  proper 


clearance  between  the  engine  fuel 
supply-line  and  the  hydraulic  line  in 
zones  631  and  531.  It  also  proposed  to 
require  an  inspection  to  detect  damage 
of  fuel  lines,  and  replacement  of 
damaged  fuel  lines.  That  action  also 
proposed  to  require  installation  of  two 
additional  clamps  on  the  out  line  of  the 
lift-dumper  in  cases  where  clearance  is 
less  than  3mm  (0.118  inch)  and  no 
damage  is  detected  on  the  fuel  lines. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

One  commenter  supports  the 
proposed  rule. 

Chie  commenter  requests  that  the  FAA 
revise  paragraphs  (a)(3)  and  (a)(4)  of  the 
proposed  rule  to  remove  the  phrase  "in 
accordance  with  the  service  bulletin." 
The  commenter  recommends  describing 
the  clamping  procedures  in  general 
terms,  such  as  "addition  of  clamps  as 
required  to  provide  the  prerequisite 
clearance,"  instead  of  mandating  that 
these  procedures  be  accomplished  in 
accordance  with  a  specific  service 
document.  The  FAA  does  not  conciu. 
The  FAA  has  determined  that  the 
commenter's  request  to  require 
"addition  of  clamps  *   *  ""is  too  vague 
to  provide  adequate  guidance  as  to  what 
is  required  of  operators,  and  for  the  FAA 
to  perform  proper  surveillance  of  these 
operators  to  ensure  that  the  objectives  of 
the  AD  are  being  fulfilled.  Under 
provisions  of  paragraph  (b)  of  the  final 
rule,  however,  operators  may  apply  for 
approval  of  an  alternative  method  of 
comphance.  such  as  diff^erent  clamping 
procedures. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

The  FAA  estimates  that  83  airplanes 
of  U.S.  registry  will  be  aH^ected  by  this 
AD,  that  it  will  take  approximately  1 
work  hour  per  airplane  to  accomplish 
the  required  actions,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $4,980.  or  $60  per 
airplane. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 


on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federaUsm 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  IX)T 
Regirtatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  niunber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Sub)ect8  inl4  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment  • 

Accordingly,  piu^uant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  38— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423:  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

§39.13    [Amended]' 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

95-12-18    Fokker  Amendment  39-9269. 
Docket  94-NM-250-AD. 
Applicability:  Model  F28  Mark  0100  series 
airplanes,  serial  numbers  11244  through 
11438  inclusive,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (b)  to  request  approval 
from  the  FAA.  This  approval  may  address 
either  no  action,  if  the  current  configuration 
eliminates  the  unsafe  condition;  or  different 
acUons  necessary  to  address  the  unsafe 


condition  described  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 
effect  of  the  changed  configuration  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  airplane  from 
the  applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  chafing  of  the  fviel  supply  line, 
which  could  result  in  fuel  leakage,  and, 
subsequently,  lead  to  a  possible  fire  hazard 
and  engine  hiel  depravation,  accomplish  the 
following: 

(a)  Within  30  days  after  the  effective  date 
of  this  AD.  perform  a  visual  inspection  to 
verify  proper  clearance  between  the  engine 
fuel  supply-line  and  the  hydraulic  line  in 
zones  631  and  531  and  to  detect  damage  of 
the  fuel  supply-line,  in  accordance  with 
Fokker  Service  Bulletin  SBFl 00-28-026. 
dated  March  12, 1993. 

(1)  If  the  clearance  is  found  to  be  3mm 
(0.118  inch)  or  more  and  no  damage  is  found, 
no  further  action  is  required  by  this  AD. 

(2)  If  the  clearance  is  found  to  be  3mm  or 
more  and  damage  is  found,  prior  to  further 
flight,  replace  the  damaged  fuel  line  in 
accordance  with  the  service  bulletin. 

(3)  If  the  clearance  is  found  to  be  less  than 
3mm  and  no  damage  is  found,  within  6 
months  after  the  effective  date  of  this  AD. 
install  2  additional  clamps  on  the  out  line  of 
the  lift-dumper,  in  accordance  with  the 
service  bulletin. 

(4)  If  the  clearance  is  found  to  be  less  than 
3mm  and  damage  is  found,  prior  to  further 
flight,  replace  the  damaged  fuel  line,  and 
install  2  additional  clamps  on  the  out  line  of 
the  lift-dumper,  in  accordance  with  the 
service  bulletin. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager. 
Standardization  Branch.  ANM-113,  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Standardization 
Branch.  ANM-113. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  The  insptection,  replacement,  and 
installation  shall  be  done  in  accordance  with 
Fokker  Service  Bulletin  SBFlOO-28-026, 
dated  March  12.  1993.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  Fokker  Aircraft  USA,  Inc., 
1199  North  Fairfax  Street,  Alexandria, 
Virginia  22314.  Copies  may  be  inspected  at 
the  FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington:  or  at  the  Office  of  the  Federal 


31628  Federal  Register  /  Vol.  60.  No.  116  /  Friday.  June  16.  1995  /  Rules  and  Regulations 


Federal  Register  /  Vol.  60,  No.  116  /  Friday,  June  16,  1995  /  Rules  and  Regulations  31629 


Register.  800  North  Capitol  Street,  NW.,  suite 
700,  Washington,  DC. 

(e)  This  amendment  becomes  effective  on 
July  17,  1995. 

Issued  in  Renton,  Washington,  on  June  5, 
1995. 

Darrell  M.  Pederson, 
Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  95-14166  Filed  6-15-95;  8:45  am) 
BIUJNO  COOe  M10-1S-U 


14  CFR  Part  39 


[Docket  No.  95-NM-17-A0;  Amendment 
39-8266;  AD  96-12-151 

Airworttilness  Directives;  Jetstream 
Model  4101  Airplanes 

agency:  Federal  Aviation 
-Administration.  DOT. 
ACTION:  Final  rule. 


^SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD). 
. .  applicable  to  certain  Jetstream  Model 
4101  airplanes,  that  requires 
replacement  of  a  certain  4)ressure  switch 
with  a  certain  new  pressure  switch  in 
the  fuel  system  for  the  engines.  This 
amendment  is  prompted  by  a  report 
indicating  that  the  current  design  of  a 
certain  pressure  switch  in  the  fuel 
system  for  the  engines  does  not  meet 
current  fire  resistant  properties,  which 
could  result  in  the  failure  of  the 
pressure  switch  during  a  fire  in  the 
engine  compartment.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  iailure  of  the  existing  pressure 
switch  in  the  fuel  system  for  the 
engines,  which,  during  an  engine  fire, 
could  residt  in  fuel  leakage  that  could 
add  fuel  to  the  fire. 
DATES:  Effective  July  17. 1995. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  July  17, 
1995. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Jetstream  Aircraft,  Inc..  P.O.  Box 
16029.  Dulles  hitemational  Airport. 
Washington,  DC  20041-6029.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA). 
TransfKMl  Airplane  Directorate.  Rules 
Docket.  1601  Lind  Avenue,  SW.. 
Renton.  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Schroeder.  Aerospace  Engineer 
Standardization  Branch,  ANM-113. 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW..  Renton. 


Washington  98055-4056;  telephone 
(206)  227-2148;  fax  (206)  227-1149. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  RegulaUons  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Jetstream 
Model  4101  airplanes  was  published  in 
the  Federal  Register  on^^arch  16,  1995 
(60  FR  14237).  That  action  proposed  to 
require  replacement  of  a  certain 
pressure  switch  with  a  certain  new 
pressure  switch  in  the  fuel  system  of  the 
left  and  right  engine. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  i)een  given  to  the 
single  comment  received. 

Ttie  commenter  supports  the 
proposed  rule. 

After  careful  review  of  the  available 
data. including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

The  FAA  estimates  that  15  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD.  that  it  will  take  approximately  3 
work  hours  per  airplane  to  accomplish 
the  required  actions,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Required  parts  will  be  supplied  by  the 
manufacturer  at  no  cost  to  the  operators. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $2,700.  or  $180  per 
airplane. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

The  regulations  adopted  herein  will 
not  have  substantial  dHect  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 


Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

li.The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

$39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

93-12-15    JetStream  Aircraft  Limited: 

Amendment  39-9266.  Docket  95-NM- 
17-AD. 
Applicability:  Model  4101  airplanes, 
constructors  numbers  41004  through  41046 
inclusive,  certificated  in  any  category. 

Nete  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  f>erformance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (c)  to  request  approval 
from  the  FAA.  This  approval  may  address 
either  no  action,  if  the  current  configuration 
eliminates  the  unsafe  condition;  or  different 
actions  necessary  to  address  the  unsafe 
condition  described  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 
effect  of  the  changed  configuration  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  airplane  from 
the  applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously.  To  prevent  failure 
of  the  existing  pressure  switch  in  the  fuel 
system  of  the  left  and  right  engine,  which, 
during  an  engine  fire,  could  result  in  fuel 
leakage  that  could  add  fuel  to  the  fire, 
accomplish  the  following: 

(a)  Within  60  days  after  the  effective  date 
of  this  AD,  replace  pressure  switch  having 
part  number  (P/N)  1153P0073  with  a  new 
pressure  switch  having  P/N  1153P0094  in  the 
fuel  system  of  the  left  and  right  engine,  in 


accordance  with  )etstream  Service  Bulletin 
)41-73-007,  dated  November  22,  1994. 

(b)  As  of  the  effective  date  of  this  AD,  no 
person  shall  install  a  pressure  switch,  P/N 
1153P0073,  on  any  airplane. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Standardization 
Branch,  ANM-113. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  The  replacement  shall  be  done  in 
accordance  with  Jetstream  Service  Bulletin 
141-73-007,  dated  November  22,  1994.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a]  and  1  CFR 
part  51.  Copies  may  be  obtained  from 
Jetstream  Aircraft,  Inc.,  P.O.  Box  16029, 
Dulles  International  Airport,  Washington,  DC 
20041-6029.  Copies  may  be  inspected  at  the 
FAA,  Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton.  Washington;  or  at 
the  Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

(f)  This  amendment  becomes  effective  on 
July  17, 1995. 

Issued  in  Renton,  Washington,  on  June  2, 
1995. 

Darrell  M.  Pederson, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  95-14054  Filed  6-17-95;  8:45  am] 

BILUNO  CODE  4S10-19-U 


14  CFR  Part  39 

[Docket  No.  9&-NM-05-AD;  Amendment 
39-6264;  AD  95-12-14] 

Airworthiness  Directives;  Fokker 
Model  F28  Mark  0100  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Fokker  Model  F28 
Mark  0100  series  airplanes,  that  requires 
an  inspection  to  determine  the  adequacy 
of  clearance  between  the  normal 
maximimi  (second)  detent  for  the 
reverse  thrust  control  and  the 
surrounding  moving  parts,  and  to  detect 


chafing  or  damage  of  the  detent.  This 
amendment  also  requires  eventual 
replacement  of  the  normal  maximum 
detent  with  an  improved  detent.  This 
amendment  is  prompted  by  a  report 
indicating  that  an  inadequate  level  of 
clearance  between  the  normal  maximum 
detent  and  the  surroimding  parts  may 
exist  on  earUer  production  Model  F28 
Mark  0100  series  airplanes.  The  actions 
specified  by  this  AD  are  intended  to 
ensure  proper  operation  of  the  normal 
maximum  detent  for  reverse  thrust 
control. 

DATES:  Effective  July  17. 1995. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  July  17, 
1995. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Fokker  Aircraft  USA.  Inc..  1199 
North  Fairfax  Street,  Alexandria, 
Virginia  22314.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  E)ocket, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Tim 
Dulin,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2141;  fax  (206)  227-1149. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Fokker 
Model  F28  Mark  0100  series  airplanes 
was  published  in  the  Federal  Register 
on  March  3, 1995  (60  FR  11945).  That 
action  proposed  to  require  a  one-time 
inspection  to  determine  the  adequacy  of 
clearance  between  the  normal  maximimi 
detent  for  the  reverse  thrust  control  and 
the  surroimding  moving  parts,  and  to 
detect  chafing  or  damage  of  the  normal 
maximum  detent.  It  also  proposed  to 
require  the  eventual  replacement  of  the 
normal  maximum  detent  with  a  new 
normal  maximum  detent. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
single  comment  received. 

The  commenter  supports  the 
proposed  rule. 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 


safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

The  FAA  estimates  that  5  airplanes  of 
U.S.  registry  will  be  affected  by  this  AD, 
that  it  will  take  approximately  10  work 
hours  per  airplane  to  accompUsh  the 
required  actions,  and  that  the  average 
labor  rate  is  $60  per  work  hour. 
Required  parts  will  cost  approximately 
$400  per  airplane.  Based  on  these 
figures,  the  total  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
$5,000,  or  $1,000  per  airplane. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish        % 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  inl4  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39^AtRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 
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Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

$39.13    [Anwndedl 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

95-12-14    Fokken  Amendment  39-9264. 
Docket  95-NM-05-AD. 
Applicability:  Model  F28  Mark  0100  series 
airplanes;  having  serial  numbers  11244 
through  11261  inclusive,  11263,  and  11268 
through  11283  inclusive;  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
prevision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the    . 
owner/operator  must  use  the  authority 
provided  in  paragraph  (c)  to  request  approval 
from  the  FAA.  This  approval  may  address 
either  no  action,  if  the  current  configuration 
eliminates  the  unsafe  condition;  or  different 
actions  necessary  to  address  the  unsafe 
condition  described  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 
effect  of  the  changed  configuration  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  airplane  from 
the  applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  ensure  proper  operation  of  the  normal 
maximum  detent  for  reverse  thrust  control, 
accomplish  the  following: 

(a)  For  airplanes  on  which  Fokker  Service 
Bulletin  SBF10O-76-008,  dated  May  8, 1991, 
has  been  accomplished:  Within  1,500  flight 
cycles  after  the  effective  date  of  this  AD, 
perform  an  inspection  to  determine  the 
adequacy  of  clearance  between  the  normal 
maximum  (second)  detent  for  the  reverse 
thrust  control  and  the  surrounding  moving 
parts  and  to  detect  chafing  or  damage  of  the 
normal  maximum  detent,  in  accordance  with 
Part  1  of  the  Accomplishment  Instructions  of 
Fokker  Service  Bulletin  SBFlOO-76-010. 
dated  October  31,  1993. 

(1)  If  any  chafing  or  damage  is  found 
(regardless  of  clearance),  prior  to  further 
flight,  replace  the  normal  maximum  detent 
with  an  improved  normal  maximum  detent, 
in  accordance  with  Part  2  of  the 
Accomplishment  Instructions  of  the  service 
bulletin. 

(2)  If  the  clearance  is  found  to  be 
inadequate,  but  no  chafing  or  damage  is 
found,  within  250  flight  cycles  following  the 
inspection  required  by  paragraph  (a)  of  this 
AD,  replace  the  normal  maximum  detent 
with  an  improved  normal  maximum  detent, 
in  accordance  with  Part  2  of  the 
Accomplishment  Instructions  of  the  service 
bulletin. 

(3)  If  the  clearance  is  found  to  be  adequate 
and  no  damage  or  chafing  is  found,  within 
3,000  flight  cycles  following  the  inspection 
required  by  pararaph  (a)  of  this  AD.  replace 
the  detent  with  an  improved  normal 


maximum  detent,  in  accordance  with  Part  2 
of  the  Accomplishment  Instructions  of  the 
service  bulletin. 

(b)  For  airplanes  on  which  Fokker  Service 
Bulletin  SBFl 00-76-008,  dated  May  8, 1991, 
has  not  been  accomplished:  Within  the  next 
500  flight  cycles  after  the  effective  date  of 
this  AD.  replace  the  normal  maximum  detent 
for  reverse  thrust  control  with  an  improved 
normal  maximum  detent,  in  accordance  with 
Part  2  of  the  Accomplishment  Instructions  of 
Fokker  Service  Bulletin  SBFlOO-76-010, 
dated  October  31, 1993. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch.  ANM-113. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(«)  The  inspection  and  replacement  shall 
be  done  in  accordance  with  Fokker  Service 
Bulletin  SBFlOO-76-010,  dated  October  31, 
1993.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Fokker  Aircraft  USA,  Inc.,  1199  North 
Fairfax  Street,  Alexandria,  Virginia  22314. 
Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

(f)  This  amendment  becomes  effective  on 
July  17, 1995. 

Issued  in  Renton,  Washington,  on  June  2, 
1995. 

Darrell  M.  Pederson, 
Acting  Manager,  Tmnsport  Airplane 
Directorate,  Airccaft  Certification  Service. 
(FR  Doc.  95-14052  Filed  6-15-95;  8:45  am) 

BIUJNO  CODE  4910-19-0 


14  CFR  Part  71 

[Airspace  Docket  Mo.  95-ASO-7] 

Establishment  of  Class  D  Airspace; 
Jackson,  TN 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 


SUMMARY:  This  amendment  establishes 
Class  D  airspace  at  Jackson,  TN.  A  non- 


federal control  tower  has  been 
commissioned  at  the  McKeller-Sipes 
Regional  Airport.  Class  D  airspace  is 
required  when  the  control  tower  is  open 
to  accommodate  current  Standard 
Instrviment  Approach  Procedures 
(SIAPs)  and  for  instrument  flight  rules 
(IFR)  operations  at  the  airport.  This 
action  also  modifies  the  Class  E2 
airspace  designation  to  clarify  the 
airspace  as  part-time  when  the  control 
tower  is  closed. 

EFFECTIVE  DATE:  0901  u.t.c,  September 
14, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stanley  Zylowski,  System  Management 
Branch,  Air  Traffic  Division,  Federal 
Aviation  Administration,  P.O.  Box 
20636.  Atlanta.  Georgia  30320; 
telephone  (404)  305-5570. 

SUPPLEMENTARY  INFORMATION: 

History 

On  March  28.  1995  the  FAA  proposed 
to  amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  by 
establishing  Class  D  airspace  at  Jackson, 
TN,  (60  FR  15884).  This  action  would 
provide  adequate  Class  D  airspace  for 
IFR  operations  at  the  McKellar-Sipes 
Regional  Airport.  This  action  would 
also  modify  die  Class  E2  airspace 
designation  to  clarify  the  airspace  as 
part-time  when  the  control  tower  is 
closed. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  vmtten 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Class  D  airspace 
designations  and  Class  E  airspace  areas 
designated  as  a  surface  area  for  an 
airport  are  published  in  Paragraphs 
5000  and  6002  respectively  of  FAA 
Order  7400.9B  dated  July  18, 1994,  and 
effective  September  16. 1994.  The  Class 
D  and  E  airspace  designations  listed  in 
this  document  will  be  published 
subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  establishes  Class  D  airspace  at 
Jackson.  TN,  to  accommodate  current 
SIAPs  And  for  IFR  operations  at  the 
McKellar-SiperRegional  Airport,  as  a 
result  of  a  non-federal  control  tower 
commissioned  at  the  airport.  This  action 
also  modifies  the  Class  E2  airspace 
designation  to  clarify  the  airspace  as 
part-time  when  the  control  tower  is 
closed. 
The  FAA  has  determined  that  this 
-    regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 


necessary  to  keep  them  operationally 
current.  It,  therefore.  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  EXDT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference, 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  40103,  40113,  40120; 
EO  10854,  24  FR  9565,  3  CFR,  1959-1963 
Comp.,  p.  389;  49  U.S.C.  106(g);  14  CFR 
11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400. 9B.  Airspace 
Designations  and  Reporting  Points, 
dated  July  18, 1994,  and  effective 
September  16, 1994,  is  amended  as 
follows: 

Paragraph  6005    Class  D  Airspace 


ASO  TN  D  Jackson,  TN    [New] 

McKellar-Sipes  Regional  Airport,  TN 

(Lat.  35''36'13"  N,  long  88''54'38"  W) 
McKellar  VOR/DME 

(Ut.  35''36'13"  N,  long  88°54'38"  W) 
That  airspace  extending  upward  from  the 
surface  to  and  including  2900  feet  MSL 
within  g  4.2-mile  radius  of  the  McKellar- 
Sipes  Regional  Airport  and  within  3.1  miles 
each  side  of  the  McKellar  VOR/I»«:  206° 
radial,  extending  from  the  4.2-mile  radius  to 
7  miles  southwest  of  the  VOR/DME.  This 
Class  D  airspace  area  is  effective  during  the 
specific  days  and  times  established  in 
advance  by  a  Notice  to  Airmen.  The  effective 
days  and  times  will  thereafter  be 
continuously  published  in  the  Airport/ 
Facility  Directory. 


Paragraph  6002    Class  E  Airspace  Areas 
Designated  as  a  Surface  Area  for  an  Airport 


ASO  TN  E2  Jackson.  TN    [RevisedJ 

McKellar-Sipes  Regional  Airport,  TN 

(Lat.  35''35'59"  N,  long  88°54'56"  W) 
McKellar  VOR/DME 
(Ut.  35''36'13"  N.  long.  88°54'38"  W) 
Within  a  4.2-mile  radius  of  the  McKellar- 
Sipes  Regional  Airport  and  within  3.1  miles 
each  side  of  the  McKellar  VOR/DME  206° 
radial,  extending  from  the  4.2-mile  radius  to 
7  miles  southwest  of  the  VOR/DME.  This 
Class  E  Airspace  area  is  effective  during  the 
specific  days  and  times  established  in 
advance  by  a  Notice  to  Airmen.  The  effective 
days  and  times  will  thereafter  be 
continuously  published  in  the  Airport/ 
Facility  Directory. 
•         *         •         •         • 

Issued  in  College  Park,  Georgia,  on  June  8. 
1995. 

Stanley  Zylowski. 

Acting  Manager,  Air  Traffic  Division  Southern 
Region. 

[FR  Doc.  95-14788  Filed  6-15-95;  8:45  am] 
BILLING  CODE  4910-1VM 


14  CFR  Part  71 

[Airspace  Docket  No.  95-ANM-4] 

Amendment  to  Class  E  Airspace; 
Worland,  WY 

AGENCY:  Federal  Aviation 
Administration  (FAAJ.  DOT. 
ACTION:  Final  rule;  correction. 

SUMMARY:  This  document  corrects  a 
final  rule  published  on  May  9,  1995, 
that  inadvertently  changed  the  Worland, 
Wyoming,  Class. E5  airspace 
designation.  This  action  corrects  the 
final  rule  by  reflecting  the  proper  and 
continuous  operation  of  the  Worland, 
Wyoming,  Class  E  airspace  area. 
EFFECTIVE  DATE:  0901  u.t.c.  June  23. 
1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  Riley.  System  Management 
Branch,  ANM-530,  Federal  Aviation 
Administration,  1601  Lind  Avenue  SW.. 
Renton.  Washington  98055-4056; 
telephone  number:  (206)  227-2537. 
SUPPLEMENTARY  INFORMATION:  On  May  9. 
1995,  the  FAA  published  a  final  rule 
that  changed  the  Worland,  Wyoming, 
Class  E5  airspace  designation  (60  FR 
24556).  However,  that  action  was  an 
inadvertent  error.  This  action  corrects 
the  final  rule  by  reflecting  the  proper 
and  continuous  operation  of  the 
Worland,  Wyoming,  Class  E  airspace 
area. 

Correction  to  Final  Rule 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Class  E 
airspace  description  at  Worland, 
Wyoming,  as  published  in  the  Federal 
Register  on  May  9, 1995  (60  FR  24556), 


(Federal  Register  Docimient  No.  95- 
11275;  page  24557,  column  1),  is 
corrected  as  follows: 

§71.1    [Corrected] 


Paragraph  6005    Class  E  Airspace  Areas 
Extending  Upward  From  700  Feet  or  More 
Above  the  Surface  of  the  Earth 


ANM  WYES  Worland,  WY    {Corrected] 

Worland  Municipal  Airport  ,  WY 

(Ut.  43°57'56"  N,  long  107°57'01"  W) 
Worland  VOR/DME 

(Lat.  43°57'51"  N,  long  107°57'03"  W) 
That  airspace  extending  upward  from  700 
feet  above  ^e  surface  within  4  miles  east  and 
8.3  miles  west  of  the  Worland  VOR/DME 
352°  and  172°  radials  extending  from  16.1 
miles  north  to  5.3  miles  south  of  the  VOR/ 
DME:  that  airspace  extending  upward  from 
1,200  feet  above  the  surface,  within  a  20.1- 
mile  radius  of  the  VOR/DME,  and  that 
airspace  extending  upward  from  10,500  feet 
MSL  bounded  on  the  north  by  lat.  44°00'00" 
N,  on  the  east  bv  the  20.1-mile  radius  of  the 
Worland  VOR/DME,  on  the  south  by  V-319. 
and  on  the  west  by  V-85. 
***** 

Issued  in  Seattle,  Washington,  on  June  6, 
1995. 

Richard  E.  Prang, 

Acting  Manager.  Air  Traffic  Division, 
Northwest  Mountain  Region. 
(FR  Doc.  95-14786  Filed  6-15-95;  8:45  am] 

BILLING  COOE  4910-19-M 


DEPARTMENT  OF  THE  TREASURY 

Departmental  Office 

31  CFR  Part  1 

Freedom  of  Information  Act  and 
Privacy  Act  of  1974;  Implementation 

AGENCY:  Departmoital  Offices,  Treasury. 
ACTION:  Final  Rule. 

SUMMARY:  The  Department  of  the 
Treasury  is  amending  its  regulations 
implementing  the  Freedom  of 
Information  Act  (FOIA)  and  the  Privacy 
Act  (PA)  to  add  the  Office  of  Thrift 
Supervision  as  a  component  of  the 
Department  and  to  include  instructions 
on  gaining  access  to  information 
maintained  by  the  Office  of  Thrift 
Supervision. 

EFFECTIVE  DATE:  June  16,  1995. 
ADDRESSES:  Comments  may  be 
submitted  to  the  Department  of  the 
Treasury,  Disclosure  Services,  Room 
1054-MT,  1500  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20220. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dale  Underwood,  Privacy  Act  Officer, 
Disclosure  Services,  Department  of  the 
Treasury.  Telephone  (202)  622-0874. 
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SUPPtEMENTARV  INFORMA'HON:  The  Office 
of  Thrift  Supervision  (OTS).  as  a 
component  of  the  Department  of  the 
Treasury  (Department),  is  subject  to  the 
Department's  FOIA  regulations  at  31 
CFR  part  1,  subpart  A.  The  amendment 
adds  the  OTS  to  the  Ust  of  components 
of  the  Department  by  inserting  new 
language  at  31  CFR  l.l(d)(13).  This 
amendment  also  removes  language 
identifying  the  office  of  the  Assistant 
Secretary  for  Tax  Policy  as  a  distinct 
component  because  it  is  a  part  of  the 
Departmental  Offices  and  dierefore. 
subject  to  appendix  A  of  this  subpart 
The  amendment  adds  language  in 
appendix  M  to  reflect  the  inclusion  of 
OTS'  FOIA  appendix  covering  the  OTS 
FOIA  program  as  part  of  the 
Departmentwide  regulations.  The 
amended  appendix  covering  the  OTS 
FOIA  program  identifies  the  location  of 
the  public  reading  room.  It  also 
describes  how  to  make  a  request  under 
31  CFR  1.5(g),  administrative  appeals 
under  31  CFR  1.5(h).  and  where  each 
request  or  appeal  should  be  addressed 
and  where  a  request  can  be  delivered. 

The  Department's  Privacy  Act 
regulations  at  31  CFR  part  1,  Subpart  C, 
refer  to  the  Department's  Privacy  Act 
program  as  part  of  the  Departmentwide 
disclosure  program.  The  appendices  to 
subpart  C  apply  to  all  records  which  are 
contained  in  systems  of  records 
maintained  by  the  Department  of  the 
Treasury,  or  any  one  of  its  components, 
and  which  are  retrieved  by  an 
individual's  name  or  personal  identifier. 
The  amendment  to  Subpart  C  adds  the 
OTS  to  the  list  of  components  of  the 
Department  by  inserting  new  language 
at  31  CFR  1.20(m).  Appendix  M  is  being 
added  to  include  the  OTS* 
implementation  of  provisions  of  the 
Privacy  Act  of  1974  (5  U.S.C.  552a). 
Appendix  M  sets  forth  the  procedures 
by  which  individuals  may  request 
notification  of  whether  the  O'TS 
maintains  or  has  disclosed  a  record 
pertaining  to  thpni ,  or  seek  access  to 
such  records  maintained  in  any 
nonexempt  system  of  records,  request 
correction  of  such  records,  appeal  any 
•  initial  adverse  determination  of  any 
request  for  amendment. 

The  rules  being  published  amending 
31  CFR  1.1(d)(2),  1.20  and  the 
appendices  are  not  substantial  rules,  nor 
do  they  have  an  adverse  effect  on  an 
individual's  rights  or  benefits.  In 
addition,  the  appendices  are  not 
substantially  different  from  the  existing 
departmentwide  regulations 
implementing  the  Freedom  of 
Information  Act  and  Privacy  Act. 

The  appendices  identify  particular 
offices  and  addresses  for  the  public  to 
contact  when  making  a  request  under 


either  act,  or  for  service  of  process,  and 
are  applicable  to  OTS  only.  The 
immediate  adoption  of  the  appendices 
is  warranted  as  they  are  the  best  means 
of  informing  the  public  of  the 
procedures  which  should  be  used  to 
gain  access  to  the  records  of  OTS 
pursuant  to  the  FOIA  and  PA.  Such 
rules  and  regulations  are  required  by 
FOIA  and  PA  to  be  published  by  an 
agency  pursuant  to  5  U.S.C.  552(3)(B) 
and  5  U.S.C.  552a(f). 

Accordingly,  pursuant  to  the 
administrative  procedures  provisions  of 
5  U.S.C.  553,  the  Department  of  the 
Treasury  finds  good  cause  that  prior 
notice  and  other  public  procedure  with 
respect  to  this  rule  are  impracticable 
and  unnecessary;  and  finds  good  cause 
for  making  this  rule  effective  less  than 
30  days  after  publication  of  this 
docimient  In  the  Federal  Register. 

As  required  by  Executive  Order 
12866.  it  has  been  determined  that  this 
rule  does  not  constitute  a  "significant 
regulatory  action." 

Because  no  notice  of  proposed 
rulemaking  is  required,  the  provisions 
of  the  Regulatory  Flexibility  Act,  5 
U.S.C.  601-€12,  do  not  apply. 

In  accordance  with  the  provisions  of 
the  Paperwork  Reduction  Act  of  1980, 
the  Department  of  the  Treasury  has 
determined  that  this  rule  would  not 
impose  new  recordkeeping,  application, 
reporting,  or  other  types  of  information 
collection  requirements. 

List  of  Subjects  in  31  CFR  Part  1 

Freedom  of  information.  Privacy. 

Part  1  of  Title  31  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

1.  The  authority  citation  for  part  1 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301  and  31  U.S.C  321. 
Subpart  A  also  issued  under  5  U.S.C.  552,  as 
amended.  Subpart  C  also  issued  under  5 
U.S.C.  552a. 

PART  1— {AMENDED] 

Subpart  A — Freedom  of  Information 
Act 

2.  Section  1.1  is  amended  by  adding 
paragraph  (d)(13)  to  read  as  follows: 

*        •        •         *        » 

(d)*   *  * 

(13)  The  Office  of  Thrift  Supervision. 

***** 

3.  Appendix  M  of  Subpart  A  is 
revised  to  read  as  follows: 

Appendix  M— Office  of  Thrift  Supervision 

1.  In  general.  This  appendix  applies  to  the 
Office  of  Thrift  Supervision.  It  identifies  the 
location  of  the  public  reading  room  at  which 
the  following  documents  are  available  for 


public  inspection  and  copying:  Description 
of  the  central  and  field  offices:  the 
established  places  where  the  public  may 
obtain  information,  decisipns,  statements  of 
the  general  coivse  and  method  by  which 
functions  are  channeled  and  determined; 
rules  of  procedure,  descriptions  of  forms  and 
where  they  may  be  obtained;  final 
adjudications  of  cases;  instructions  to  staff 
that  affect  a  member  of  the  public:  filings 
under  the  Security  Exchange  Act  of  1934; 
consent  agreements  in  enforcement  matters; 
pleadings,  opinions  and  decisions  in 
administrative  adjudications:  Regulatory  and 
Thrift  Bulletins:  Chief  Counsel  Opinions, 
substantive  rules  and  statements  of  general 
policy  and  interfiretations  adopted  by  the 
agency,  and  each  amendment,  revisions,  or 
repeal  of  the  foregoing,  including  those 
which  have  not  been  published  in  the 
Federal  Register;  draft  rules  and  comment 
letters,  and  final  Orders  of  the  Director. 
Office  of  Thrift  Supervision  (OTS)  regulatory 
handbooks  and  other  publications  are 
available  for  sale.  Information  may  be 
obtained  by  calling  the  OTS  Order 
Department  at  (301)  645-6264.  OTS 
regulatory  handbook  and  other  publications 
may  be  purchased  by  forwarding  a  request, 
along  with  a  check  to:  OTS  Order 
Department.  P.O.  Box  753,  Waldorf.  MD 
20604  or  by  calling  (301)  645-6264-  to  pay 
the  VISA  or  MASTERCARD,  in  addition,  the 
appendix  identifies  the  officers  designated  to 
make  the  initial  and  appellate  determinations 
to  FOIA  requests,  the  officers  designated  to 
receive  service  of  process,  and  the  addresses 
for  delivery  of  requests,  appeals  and  service 
of  process. 

2.  Public  reading  room.  The  public  reading 
room  for  the  Office  of  Thrift  Supervision  is 
maintained  at  the  following  location:  Public 
Reading  Room,  1700  G  Street,  NW., 
Washington,  DC  20552. 

3.  Requests  for  records.  Initial 
determinations  under  31  CFR  1.5(g)  as  to 
whether  to  grant  requests  for  records  of  the 
Office  of  Thrift  Supervision  will  be  made  by 
the  Director,  Information  Services  Division. 
Requests  for  records  should  be  addressed  to: 
Freedom  of  Information  Request,  Chief, 
Disclosure  Branch,  Information  Services 
Division,  Office  of  Thrift  Supervision,  1700 
G  Street,  NW..  Washington,  DC  20552. 

Requests  may  be  delivered  in  person  to: 
Office  of  Thrift  Supervision,  Information, 
Services  Division,  1700  G  Street,  NW., 
Washington,  DC 

4.  Administrative  appeal  of  initial 
determination  to  deny  records.  AppeUate 
determinations  under  31  CFR  1.5(h)  with 
respect  to  records  of  the  Office  of  Thrift 
Sui>ervision  will  be  made  by  the  Director, 
Public  Affairs.  Office  of  Thrift  Supervision  or 
the  delegate  of  such  officer.  Appeals  made  by 
mail  should  be  addressed  to:  Freedom  of 
Information  Appeal,  Chief,  Disclosure 
Branch,  Information  Services  Division,  Office 
of  Thrift  Supervision.  1700  G  Street,  NW., 
Washington,  DC  20552. 

Appeals  may  be  delivered  in  person  to: 
Office  of  Thrift  Supervision,  Information 
Services  Division,  1700  G  Street,  NW.. 
Washington,  DC 

5.  Delivery  of  process.  Service  of  process 
will  be  received  by  the  Corporate  Secretary 
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of  the  Office  of  Thrift  Supervision  or  the 
delegate  of  such  officer  and  shall  be 
delivered  to  the  following  location:  Corporate 
Secretary,  Office  of  Thrift  Supervision,  1700 
G  Street,  NW..  Washington,  DC  20552. 


Subpart  C   <*rivacy  Act 

4.  Section  1.20  is  amended  by  adding 
paragraph  (m)  to  read  as  follows: 

***** 

(m)  The  Office  of  Thrift  Supervision. 

***** 

5.  Subpart  C  of  31  CFR  part  1  is 
amended  by  adding  Appendix  M: 

Appendix  M — Office  of  Thrift  Saipervision 

1.  In  general.  This  app>endix  applies  to  the 
Office  of  Thrift  Supervision.  It  sets  forth 
s|}ecific  notification  and  access  procedures 
with  resp>ect  to  particular  systems  of  records. 

^and  identifies  the  officers  designated  to  make 
the  initial  determinations  with  respect  to 
notification  and  access  to  records,  the  officers 
designated  to  make  the  initial  and  appellate 
determinations  with  res{>ect  to  requests  for 
amendment  of  records,  the  officers 
designated  to  grant  extensions  of  time  on 
appeal,  the  officers  with  whom  "Statement  of 
Disagreement"  may  be  filed,  the  officer 
designated  to  receive  services  of  process  and 
the  addresses  for  delivery  of  requests, 
8pp>eals,  and  service  of  process.  In  addition, 
it  references  the  notice  of  systems  of  records 
and  notices  of  the  routine  uses  of  the 
information  in  the  system  required  by  5 
U.S.C.  552a(e)  (4)  and  (11)  and  published 
biennially  by  the  Office  of  the  Federal 
Register  in  "Privacy  Act  Issuances." 

2.  Requests  for  notification  and  access  to 
records  and  accounting  of  disclosures.  Initial 
determinations  under  31  CFR  1.26,  whether 
to  grant  requests  for  notification  and  access 
to  records  and  accountings  of  disclosures  for 
the  Office  of  Thrift  Supervision,  will  be  made 
by  the  head  of  the  organizational  unit  having 
immediate  custody  of  the  records  requested, 
or  the  delegate  of  such  official.  This 
information  is  contained  in  the  appropriate 
system  notice  in  the  "Privacy  Act  Issuances," 
published  biennially  by  the  Office  of  the 
Federal  Register.  Requests  for  information 
and  specific  guidance  on  where  to  send 
requests  for  records  should  be  addressed  to: 
Privacy  Act  Request,  Chief,  Disclosure 
Branch,  Information  Services  Division,  Office 
of  Thrift  Supervision,  1700  G  Street,  NW.. 
Washington.  DC  20552. 

Requests  may  be  delivered  in  person  to: 
Office  of  Thrift  Supervision,  Information 
Services  Division,  1700  G  Street,  NW., 
Washington.  DC. 

3.  Requests  for  amendments  of  records. 
Initial  determinations  under  31  CFR  1.27  (a) 
through  (d)  with  respect  to  requests  to  amend 
records  maintained  by  the  Office  of  Thrift 
Supervision  will  be  made  by  the  head  of  the 
organization  or  unit  having  immediate 
custody  of  the  records  or  the  delegates  of 
such  official.  Requests  for  amendment  of 
records  should  be  addressed  as  indicated  in 
the  appropriate  system  notice  in  "Privacy  Act 
Issuances"  published  by  the  Office  of  the 
Federal  Register.  Requests  for  information 


and  specific  guidance  on  where  to  send  these 
requests  should  be  addressed  to:  Privacy  Act 
Amendment  Request,  Chief,  Disclosure 
Branch,  Information  Services  Division,  Office 
of  Thrift  Supervision,  1700  G  Street,  NW., 
Washington,  DC  20552. 

Privacy  Act  Amendment  Requests  may  be 
delivered  in  person  to;  Office  of  Thrift 
Supervision,  Information  Services  Division, 
1700  G  Street,  NW..  Washington,  IX:. 

4.  Administrative  appeal  of  initial 
determination  refusing  to  amend  record. 
Appellate  determination  under  31  CFR 
1.27(e)  with  respect  to  records  of  the  Office 
of  Thrift  Supervision,  including  extensions  of 
time  on  appeal,  will  be  made  by  the  Director, 
Public  A^irs,  Office  of  Thrift  Supervision, 
or  the  delegate  of  such  official,  as  limited  by 

5  U.S.C.  SS2a(d)  (2)  and  (3).  Appeals  made 
by  mail  should  be  addressed  as  indicated  in 
the  letter  of  initial  decision  or  to:  Privacy  Act 
Amendment  Request,  Chief,  Disclosure 
Branch,  Information  Services  Division,  Office 
of  Thrift  Supervision,  1700  G  Street,  NW., 
Washington,  DC  20552. 

Appeals  may  be  delivered  in  pterson  to: 
Office  of  Thrift  Supervision,  Information 
Services  Division,  1700  G  Street,  NW.. 
Washington,  DC. 

5.  Statements  of  Disagreement. 
"Statements  of  Disagreement"  as  described  in 
31  CFR  1.27(e)(4)  shall  be  filed  with  the 
official  signing  the  notification  of  refusal  to 
amend  at  the  address  indicated  in  the  letter 
of  notification  within  35  days  of  the  date  of 
notification  and  should  be  limited  to  one 
page. 

6.  Service  of  process.  Service  of  process 
will  be  received  by  the  Corporate  Secretary 
of  the  Office  of  Tl^ft  Supervision  or  the 
delegate  of  such  official  and  shall  be 
delivered  to  the  following  location:  Corporate 
Secretary,  Office  of  Thrift  Supervision,  1700 
G  Street,  NW..  Washington,  DC  20552. 

7.  Annual  notice  of  systems  of  record.  The 
annual  notice  of  systems  of  records  required 
to  be  published  by  the  Office  of  the  Federal 
Register  is  included  in  the  publication 
entitled  "Privacy  Act  Issuances,"  as  specified 
in  5  U.S.C  552a(f).  Any  specific 
requirements  for  access,  including 
identification  requirements,  in  addition  to 
the  requirements  set  forth  in  31  CFR  1.26  and 
1.27  and  (8)  below,  and  locations  for  access 
are  indicated  in  the  notice  for  the  pertinent 
system. 

8.  Verification  of  identity.  An  individual 
seeking  notification  or  access  to  records,  or 
seeking  to  amend  a  record,  must  satisfy  one 
of  the  following  identification  requirements 
before  action  will  be  taken  by  the  Office  of 
Thrift  Supervision  on  any  such  request: 

(i)-An  individual  seeking  notification  or 
access  to  re^rds  in  person,  or  seeking  to 
amend  a  record  in  person,  may  establish 
identity  by  the  presentation  of  a  single 
official  document  bearing  a  photograph  (such 
as  a  passport  or  identification  badge)  or  by 
the  presentation  of  two  items  of 
identification  which  do  not  bear  a 
photograph  but  do  bear  both  a  name  and 
signature  (such  as  a  driver's  license  or  credit 
card). 

(ii)  An  individual  seeking  notification  or 
access  to  records  by  mail,  or  seeking  to 
amend  a  record  by  mail,  may  establish 


identity  by  a  signature,  address,  and  one 
other  identifier  such  as  a  photocopy  of  a 
driver's  license  or  other  official  document 
bearing  the  individual's  signature. 

(iii)  Notwithstanding  subdivisions  (i)  and 
(ii)  of  this  subparagraph,  an  individual 
seeking  notification  or  access  to  records  by 
mail  or  in  person,  or  seeking  to  amend  a 
record  by  mail  or  in  person,  who  so  desires, 
may  establish  identity  by  providing  a 
notarized  statement,  swearing  or  affirming  to 
such  individual's  identity  and  to  the  fact  that 
the  individual  understands  the  penalties 
provided  in  5  U.S.C.  552a(i)(3)  for  requesting 
or  obtaining  access  to  records  under  hlse 
pretenses.  Alternatively,  an  individual  may 
provide  a  statement  that  the  individual 
understands  the  penalties  provided  in  5 
U.S.C  SS2a(i)(3)  for  requesting  or  obtaining 
access  to  records  under  false  pretenses  which 
is  subscribed  by  the  individual  as  true  and 
correct  under  penalty  of  perjufy  pursuant  to 
28  U.S.C.  1746.  Notwithstanding  subdivision 
(i),  (ii),  or  (iii)  of  this  subparagraph,  a 
designated  official  may  require  additional 
proof  of  an  individual's  identity  before  action 
will  be  taken  on  any  request,  if  such  official 
determines  that  it  is  necessary  to  protect 
against  unauthorized  disclosure  of 
information  in  a  particular  case.  In  addition, 
a  parent  of  any  minor  or  a  legal  guardian  of 
any  individual  will  be  required  to  provide 
adequate  proof  of  legal  relationship  before 
such  person  may  act  on  behalf  of  such  minor 
or  such  individual. 
*         •         •         •         • 

Dated:  May  16, 1995. 
Alex  Rodriguez. 

Deputy  Assistant  Secretary  (Administration). 
[FR  Doc.  95-14807  Filed  6-15-95;  8:45  am) 
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ENVmONMENTAL  mOTECTION 
AQENCY 

40  CFR  Part  51 
(FRL-6222-1] 

Air  Quality:  Revision  to  Definition  of 
Volatile  Organic  Compounds — 
Exclusion  of  Acetone 

AQENCY:  Environmental  Protectioa 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  This  action  revises  the 
definition  of  volatile  organic 
compounds  (VOC)  for  purposes  of 
preparing  State  implementation  plans 
(SIP's)  to  attain  the  national  ambient  air 
quality  standards  (NAAQS)  for  ozone 
under  title  I  of  the  Clean  Air  Act  (Act) 
and  for  the  Federal  implementation  plan 
for  the  Chicago  ozone  nonattainment 
area.  This  action  adds  acetone  to  the  list 
of  compoimds  excluded  from  the 
definition  of  VOC  on  the  basis  that  these 
compounds  have  been  determined  to 
have  negligible  photochemical 
reactivity. 
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EFf  ECnvE  DATE:  This  rule  is  effective 
June  16,  1995. 

ADDRESSES:  This  action  is  subject  to  the 
procedural  requirements  of  section 
307(dKl)(B),  (J),  and  (U)  of  the  Act.  and 
42  U.S.C.  7607(d)(1)(B).  (J),  and  (U). 
Therefore.  EPA  has  established  a  public 
docket  for  this  action.  A-94-26.  which 
is  available  for  public  inspection  and 
copying  between  8  a.m.  and  4  p.m.. 
Monday  through  Friday,  at  the  U.S. 
Environmental  Protection  Agency,  Air 
and  Radiation  Docket  and  Information 
Center  (6102),  401  M  Street  SW., 
Washington.  IX  20460.  A  reasonable  fee 
may  be  charged  for  copying. 
FOR  FURTHER  INFORKUTIOW  COHTACT:  Mr. 
Wilham  Johnson,  Office  of  Air  Quality 
Planning  and  Standards,  Air  Quality 
Strategies  and  Standards  Division  (MD- 
15).  Research  Triangle  Park.  NC  27711. 
phone  (9tf) 541-5245. 

SUPPLEMENTARY  INFORMATtON: 

I.  Background 

Three  petitions  were  received  by  the 
EPA  asking  that  acetone  be  added  to  the 
list  of  negligibly-reactive  compounds  in 
the  definition  of  VOC  at  40  CFR 
51.100(s).  These  petitions  were 
submitted  by  Eastman  Qiemical 
Company  and  Hoechst  Celanese 
Corporation  on  April  26.  1993;  Hickory 
Springs  Manufacturing  Company  on 
May  6,  1993;  and  the  Chemical 
Manufacturers  Association  on  May  14, 
1993.  Along  with  their  petitions  and  in 
supplemental  submissions,  these 
organizations  submitted  a  variety  of 
scientific  materials  which  support  the 
assertion  that  acetone  is  of  ne^gible 
photochemical  reactivity.  These 
materials  have  been  added  to  the  docket 
for  this  rulemaking.  The  petitioners 
based  their  request  for  the  exclusion  of 
acetone  on  a  demonstration  that  the 
photochemical  reactivity  of  acetone  is 
not  appreciably  different  from  that  of 
ethane,  which  is  the  most  reactive 
compound  on  the  current  list  of 
compounds  which  are  named  in  the 
definition  of  VOC  as  being  of  neghgible 
reactivity. 

The  petitioners  point  out  that  if 
acetone  is  accepted  as  having  negligible 
photochemical  reactivity,  exempting 
acetone  from  regulation  as  an  ozone 
preciirsor  could  contribute  to  the 
achievement  of  several  important 
environmental  goals  and  would  support 
EPA's  pollution  prevention  efforts.  For 
example,  acetone  can  be  used  as  a 
substitute  for  several  compounds  that 
are  hsted  as  hazardous  air  pollutants 
(HAP)  under  section  112  of  the  Act. 
Methylene  chloride  and  methyl 
chloroform  are  HAP  that  are  used  for 
metal  cleaning  and  for  flexible 


polyurethane  foam  blowing.  Other  HAP. 
such  as  toluene,  are  often  used  as 
solvents  in  paints  and  coatings.  Acetone 
can  substitute  for  these  substances  in 
some  circumstances. 

Acetone  can  also  be  used  as  a 
substitute  for  ozone  depleting 
substances  (OOS)  which  are  active  in 
depleting  the  stratospheric  ozone  layer. 
Allowing  wider  use  of  acetone  will 
facilitate  the  transition  away  from  ODS 
without  adversely  affecting  efforts  to 
control  ground  level  ozone 
concentrations.  For  example, 
chlorofluorocarbon-ll  (CFC-11)  and 
methyl  chloroform  have  been  used  as 
foam-blowing  agents  in  the  manufacture 
of  polyurethane  foam.  These 
compounds  are  also  used  in  metal 
cleaning  in  the  aircraft  manufacturing 
industry.  Both  CFC-11  and  methyl 
chloroform  are  listed  as  Class  I 
substances  under  title  VI  of  the  Act.  i.e.. 
as  substances  that  have  the  highest 
stratospheric  ozone-depleting  potential. 
Acetone  may  be  able  to  be  used  as  a 
foam-blowing  agent  and  cleaning  agent 
in  place  of  these  chemicals. 

The  EPA  has  already  listed  acetone  as 
an  acceptable  ozone-depleting  substance 
substitute  for  certain  uses  imder  the 
program  known  as  the  Significant  New 
Alternatives  Policy  (SNAP)  program  (59 
FR  13044.  March  18. 1994).  Within  the 
context  of  the  SNAP  rule,  substitutes  are 
"acceptable"  if  they  are  technically 
feasible  to  be  used  as  an  alternative  to 
an  ODS  for  particular  uses  and  provide 
a  reduced  overall  risk  to  human  health 
and  the  environment  compared  to  the 
ODS  they  replace.  In  the  SNAP  rule. 
EPA  listed  acetone  as  an  acceptable 
substitute  for  flexible  polyiuethane 
foam  blowing  (59  FR  13132).  The  SNAP 
rule  Usts  ketones  (which  include 
acetone)  as  an  acceptable  substitute  for 
solvent  cleaning  in  metal  cleaning, 
electronics  cleaning,  and  precision 
cleaning  (59  FR  13134).  Ketones  are  also 
listed  in  the  SNAP  rule  as  an.  acceptable 
substitute  solvent  for  aerosols  and  for 
adhesives.  coatings,  and  inks  (59  FR 
13145). 

Based  on  a  review  of  the  scientific 
material  submitted  by  the  petitioners. 
EPA  pubUshed  a  notice  in  the  Federal 
Register  on  September  30.  1994  (59  FR 
49877)  which  proposed  to  revise  EPA's 
definition  of  VOC  to  add  acetone  to  the 
list  of  compounds  which  are  considered 
to  be  negligibly  photochemically 
reactive.  In  the  proposal,  EPA 
summarized  the  technical  basis  for  its 
preliminary  decision  to  add  acetone  to 
this  list.  This  notice  asked  for  comments 
from  the  public  on  the  proposal  and 
provided  a  60-day  comment  period 
which  ended  November  29. 1994. 


II.  Comments  on  Proposal  and  EPA 
Responses 

In  accordance  with  section  307(d)  of 
the  Act,  today's  action  is  accompanied 
by  a  response  to  the  significant 
comments,  criticisms,  and  new  data 
submitted  in  written  or  oral 
presentations  during  the  pubUc 
comment  period.  During  the  comment 
period,  written  comments  were  received 
firom  52  individuals  or  organizations 
(including  several  manufacturing 
companies,  seven  trade  associations, 
two  States  and  a  local  air  pollution 
agency)  in  response  to  EPA's  September 
30.  1994  proposal.  Copies  of  these 
comments  are  located  in  the  docket  (A- 
94-26)  for  this  action.  Significant 
comments  and  EPA's  responses  are 
summarized  below.  In  the  proposal  for 
today's  action,  EPA  indicated  that 
interested  persons  could  request  that 
EPA  hold  a  public  hearing  on  the 
proposed  action  (see  section 
307(d)(5)(ii)  of  the  Act).  During  the 
comment  period,  one  company 
requested  a  public  hearing,  but  later 
withdrew  its  request.  Since  no  one  else 
requested  a  hearing,  none  was  held. 

About  80  percent  of  the  letters 
received  during  the  comment  period 
were  in  favor  of  the  proposal.  These 
comments  listed  a  variety  of  benefits 
that  would  result  if  acetone  is 
deregulated  for  industrial  use.  Other 
substantial  comments  and  EPA's 
responses  are  listed  below. 

Comment:  Several  commenters 
pointed  out  that  removal  of  restrictions 
on  use  of  acetone  would  have  a 
detrimental  effect  on  companies  which 
have  invested  in  research  efforts  to 
develop  low  solvent  processes.  As  an 
example,  some  companies  have 
developed  low  solvent  cleaners  which 
reduce  the  amount  of  VOC  emitted  into 
the  air  when  used.  Another  example  is 
processes  for  manufacture  of 
polyurethane  foam  which  do  not  rely  on 
organic  solvent  blowing  agents. 
Manufacturers  have  developed  these 
low  polluting  processes  for  making 
polyurethane  foam  in  order  to  avoid 
emission  limitations  on  methylene 
chloride,  methyl  chloroform  and  other 
regulated  organic  compoimds.  Such  low 
emitting  polyxirethane  foam 
manufacturing  processing  may  not  be 
able  to  compete  effectively  if  acetone  is 
allowed  unrestricted  use  as  a  foam- 
blowing  agent.  The  companies  that  have 
developed  these  low-polluting  processes 
say  that  they  reUed  on  past  EPA  policy 
which  restricted  emissions  of  acetone  as 
a  VOC  when  deciding  to  make  a 
financial  commitment  to  develop  the 
processes  or  products.  They  now  face 
loss  of  their  research  investments  and 
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future  profits  if  acetone  is  no  longer 
regarded  as  a  VOC  and.  therefore,  no 
longer  restricted  in  use. 

Response:  The  EPA  recognizes  that 
some  companies  which  have  developed 
low  solvent  products  may  find  that  their 
products  face  increased  competition 
when  acetone  is  deregulated.  It  is  true 
that  companies  which  have  spent  funds 
in  developing  these  products  may  not 
gain  the  expected  financial  return  if 
these  products  are  not  able  to  compete 
successfully  against  acetone.  However, 
these  products  are  not  prohibited  by  this 
action  and  may  still  compete  in  the 
market  place.  The  EPA  does  not  think 
it  is  good  public  policy  to  continue  to 
restrict  acetone  use  as  an  ozone 
precursor  when  current  evidence 
indicates  that  it  is  of  negUgible 
photochemically  reactivity.  Acetone  is  a 
useful  substance  and  a  wide  cross 
section  of  American  industry  stands  to 
benefit  from  removal  of  restrictions  on 
its  use. 

Comment:  Some  commenters  assert 
that  the  scientific  evidence  presented  in 
the  docket  for  this  action  does  not 
support  the  contention  that  acetone  is  of 
comparable  reactivity  to  ethane,  which 
is  already  regarded  as  negligibly 
photochemically  reactive.  One 
commenter.  for  example,  cited  a  paper 
written  by  Dr.  William  P.  L.  Carter,  who 
is  the  author  of  much  of  the  backgroimd 
material  in  the  docket.  The  July  1994 
paper  entitled  "Development  of  Ozone 
Reactivity  Scales  for  Volatile  Organic 
Compounds"  was  published  in  the 
Journal  of  the  Air  and  Waste 
Management  Association.  Table  III  in 
this  paper  gives  a  list  of  organic 
compounds  ranked  by  a  maximum 
incremental  reactivity  (MIR)  scale.  This 
scale  shows  that  ethane  has  a  MIR  value 
of  0.25  while  acetone  has  a  value  of 
0.56.  These  values  are  expressed  in 
units  of  grams  of  ozone  per  gram  of  test 
compound  added.  Since  the  higher 
value  would  indicate  higher  ozone 
formation  potential,  the  commenter 
concluded  that  this  is  evidence  that 
acetone  is  more  reactive  than  ethane. 

Response:  The  MIR  values  of  0.25  for 
ethane  and  0.56  for  acetone  are  also 
given  in  Table  4  in  "An  Experimental 
and  Modeling  Study  of  the 
Photochemical  Ozone  Reactivity  of 
Acetone"  by  Dr.  Carter,  et  al..  which  is 
included  in  the  docket  for  this  action. 
This  journal  article  explains  that  the 
MIR  scale  is  based  on  a  scenario  derived 
by  adjusting  the  nitrogen  oxide  (NOx) 
emissions  in  a  base  case  sceiuirio  to 
yield  the  highest  incremental  reactivity 
of  the  base  reactive  organic  gas  (ROG) 
mixture.  Ozone  yield  for  a  VOC  depends 
significantly  on  the  conditions  within 
the  polluted  atmosphere  in  which  it 


reacts,  such  as  VOC  to  NOx  ratio,  VOC 
composition,  and  sunlight  intensity. 
The  MIR  value  presented  in  these 
studies  relies  on  a  set  of  conditions 
adjusted  for  maximum  ozone 
incremental  reactivity. 

In  addition  to  calculating  this  value. 
Dr.  Carter  also  calculated  values  for 
conditions  actually  occurring  in  39 
cities  in  the  United  States.  His 
calculations  showed  that  the  reactivity 
of  acetone,  relative  to  that  of  ethane, 
varied  widely  with  conditions,  ranging 
from  substantially  higher  to 
substantially  lower  than  that  of  ethane, 
although  the  39-city  study  indicated 
that  on  average  acetone  is  less  reactive 
on  a  weight  basis  that  ethane  for 
conditions  found  in  these  cities.  In  the 
face  of  such  variation.  Dr.  Carter 
reasonably  concluded  that  his  results 
did  not  support  a  higher  acetone 
reactivity  relative  to  that  of  ethane.  After 
examining  these  data,  EPA  continues  to 
believe  that,  based  on  currently  existing 
evidence,  a  "negligibly  reactive"  rating 
for  acetone  is  justified. 

Comment:  One  commenter  stated  that 
general  principles  of  organic 
photochemistry  support  the  conclusion 
that  acetone  will  be  more  reactive  that 
ethane.  Two  commenters  point  out  that 
acetone  undergoes  photolysis  to  form 
free  radicals  which  would  cause  an 
increase  in  photochemical  reactivity  of 
acetone  as  compared  to  ethane. 

Response:  It  has  been  recognized  that 
acetone,  unUke  ethane,  undergoes 
photodecomposition.  or  photolysis,  in 
the  atmosphere  to  form  radicals  which 
tend  to  cause  increased  rates  of  ozone 
formation.  Total  reactivity  of  acetone, 
considering  both  reactivity  rate  constant 
with  hydroxyl  radicals  and  photolysis, 
was  the  subject  of  a  study  (Carter, 
W.P.L.,  et  al.,  "An  Experimental  and 
Modeling  Study  of  the  Photochemical 
Ozone  Reactivity  of  Acetone," 
December  10, 1993)  which  is  included 
in  the  docket  for  this  action.  The 
findings  of  this  report  take  into  accoimt 
the  potential  for  acetone  to  undergo 
photolysis,  and  this  information  has 
been  included  in  comparisons  of 
acetone  with  ethane.  The  39-city  study 
which  is  included  in  this  report  shows 
that  acetone  reactivity  is  on  average 
lower  than  that  of  ethane  for  the 
conditions  in  these  cities.  This  study 
indicates  that  situations  represented  by 
conditions  typically  found  in  these 
cities  do  not  support  the  contentions 
made  in  the  comments.  Therefore, 
although  acetone  may  undergo 
,  photolysis,  in  these  conditions,  its 
reactivity  is  not  dissimilar  to  ethane's. 

Comment:  One  commenter  stated  that 
some  experimental  values  reported  in 
"An  Experimental  and  Modeling  Study 


of  the  Photochemical  Ozone  Reactivity 
of  Acetone"  indicate  that  the 
incremental  photochemical  reactivity  of 
acetone  is  up  to  10  times  that  of  ethane. 

Response:  The  referenced  data  are  in 
Table  2  of  that  report,  "Simimary  of 
Conditions  and  Results  of  the 
Incremental  Reactivity  and  Direct 
Reactivity  Comparison  Experiments,"  in 
the  column  labeled  IR  for  incremental 
reactivity.  One  value  of  0.059  is  given 
for  acetone  and  a  value  of  0.006  for 
ethane.  The  units  of  these  values  are 
moles  of  ozone  per  mole  of  test 
compound  added.  A  mole  of  acetone 
wei^s  almost  twice  as  much  as  a  mole 
of  ethane.  If  the  results  are  reported  on 
a  basis  of  grams  of  ozone  per  gram  of 
test  compoimd  added,  the  difference 
between  the  two  values  is  about  half  the 
difference  indicated  above.  The  EPA  has 
chosen  to  use  the  weight  basis  rather 
than  a  mole  basis  for  comparing  results 
since  emissions  are  regulated  on  a 
weight  basis. 

In  addition,  the  report  adds  that  it 
should  be  emphasized  that  since 
incremental  reactivities  are  dependent 
on  environmental  conditions  and  since 
it  is  not  practical  to  duplicate  in  the 
chamber  all  the  enviroimiental  factors 
which  might  affect  magnitudes  of 
incremental  reactivities,  incremental 
reactivities  measured  in  chamber 
experiments  should  not  be  assumed  to 
be  quantitatively  the  same  as 
incremental  reactivities  in  the 
atmosphere.  According  to  the  report,  the 
latter  can  only  be  estimated  using 
computer  airshed  model  calculations. 
The  39-city  study  is  such  a  study  which 
predicts  that  acetone  will  be  less 
reactive  on  a  weight  basis  than  ethane 
for  most  conditions  found  in  these 
cities.  Averages  from  this  39-city  study 
give  a  reactivit)'  value  (in  grams  of 
ozone/gram  of  VOC)  for  ethane  of  0.166 
and  for  acetone  of  0.126.  The  value  for 
a  typical  urban  mix  of  reactive  organic 
gases  is  1.13.  These  values  are  reported 
in  Table  5  of  the  report. 

Comment:  One  commenter  stated  that 
the  photochemical  reactivity  of  acetone 
was  as  much  as  48  percent  of  the 
photochemical  reactivity  of  other  VOC. 

Response:  The  commenter  reported 
that  he  derived  the  value  based  on 
calculations  he  performed  using  the 
data  in  Table  2  of  the  report  referred  to 
in  the  previous  comment.  He  did  not 
submit  the  calculation,  however.  The 
EPA  calculations  using  these  data  have 
not  yielded  as  high  a  value.  It  should  be 
noted  that,  as  reported  before,  the  data 
in  Table  2  are  in  moles  of  ozone  per 
mole  of  test  compound.  The  report  also 
compares  acetone  reactivity  with  the 
base  ROG  mixture  on  a  gram  of  ozone 
per  gram  of  test  compound  basis.  Page 
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71  of  the  repKJrt  summarizes  this 
comparison,  stating  that  acetone  is  no 
more  than  20  percent  as  reactive  as  the 
base  ROG  mixture  in  terms  of  peak 
ozone,  or  15  percent  as  reactive  in  terms 
of  integrated  ozone. 

Comment:  A  commenter  noted  that 
the  report  "An  Experimental  and 
Modeling  Study  of  the  Photochemical 
Ozone  Reactivity  of  Acetone"  reports 
laboratory  measurements  of 
photochemical  reactivities  of  acetone 
and  ethane  in  "side  by  side"  laboratory 
experiments  in  which  it  was  found  that 
the  photochemical  reactivity  was 
slightly  higher  for  acetone.  This 
commenter  went  on  to  complain  that 
when  this  report  studied  the 
photochemical  reactivity  of  acetone  in 
39  urban  areas,  the  results  were  based 
on  use  of  computer  models  derived  from 
experimental  data.  This  commenter 
believed  that  results  should  be  based  on 
direct  experimental  data  and  not  on 
computer  models  which  might  contain 
assumptions  and  uncertainties. 

Response:  The  EPA  agrees  that  direct 
experimental  data  are  desirable, 
provided  that  direct  experimental 
comparison  data  exist  for  a  variety  of 
ambient  conditions.  Existing  data, 
however,  are  very  Umited.  Such  data, 
for  example,  were  obtained  by  Dr.  H. 
Jeffries  at  the  University  of  North 
Carolina,  in  a  study  referenced  in  the 
Carter  report.  Through  a  direct  "side  by 
side"  experimental  comparison  of  the 
reactivities  of  acetone  and  ethane.  Dr. 
Jeffries  observed  no  measxn^bie 
difference  in  the  amount  of  ozone 
formed  in  the  acetone  and  ethane  sides 
of  the  chamber.  These  experimental  data 
confirm  that,  essentially,  the  difference 
in  reactivity  between  ethane  and 
acetone  is  not  significant.  In  regard  to 
the  use  of  computer  models  to  predict 
ozone  formation,  this  is  a  common,  well 
justified  practice  in  reactivity  work,  and 
EPA  sees  no  reason  to  doubt  the 
approach  taken  in  this  analysis. 

Comment:  One  commenter  states  that 
the  Derwent  and  '-"kins  study  shows 
that  acetone  produce'  ^  ?  p-^rcent  more 
ozone  that  does  ethane. 

Response:  Dr.  R.G.  Derwent  reported 
to  EPA.  in  a  January  27,  1994  letter 
which  is  contained  in  the  docket,  that 
a  comparison  of  the  photochemical 
ozone  creation  potential  (POCP)  for 
ethane  and  acetone  gives  8.214.0  for 
ethane  and  9.2±2.0  for  acetone.  The 
commenter  is  apparently  referring  to  the 
difference  between  8.2  and  9.2,  which  is 
12  percent.  The  commenter  does  not 
appear  to  consider  the  measure  of 
variabihty  of  the  data,  expressed  as  a 
standard  deviation  for  each  number. 
The  difference  between  these  numbers 
is  not  considered  to  be  statistically 


significant,  considering  the  standard 
deviation  of  each  value. 

Comment:  One  commenter  said  that 
EPA  has  previously  stated  that  "•   *   * 
EPA  has  found  that  almost  all  non- 
methane  VOC  are  photochemically 
reactive  and  that  low  reactivity  VOC 
eventually  form  as  much  ozone  as 
highly  reactive  VOC."  40  CFR  Subpart 
51  (Appendix  S.  Section  IV{C){4)). 
Another  commenter  said  that  because 
acetone  is  not  nonreactive,  excluding 
acetone  from  the  definition  of  VOC 
would  reduce  the  ability  of  States  to 
attain  the  national  ambient  air  quality 
standard  for  ozone  in  a  timely  manner. 

Response:  The  CFR  section  quoted 
above  is  part  of  a  discussion  of  credit  for 
VOC  substitution.  The  above  quote  is 
followed  by  the  statement  that  no 
emission  credit  may  be  allowed  for 
replacing  one  VOC  with  another  of 
lesser  reactivity,  except  for  those  listed 
in  Table  I  of  the  policy  statement 
"Recommended  Policy  on  Control  of 
Volatile  Organic  Compounds"  (42  FR 
35314,  July  8,  1977).  In  that  1977  policy 
statement,  EPA  recognized  a  class  of 
organic  compounds  that  has  been 
determined  to  have  negligible 
photochemical  reactivity  and  is  not 
required  to  be  controlled  under  State 
implementation  plans  (SIP).  Ethane  was 
one  of  the  four  compounds  on  the 
negligibly  reactive  list  in  the  1977 
policy  statement.  Over  the  years,  several 
other  compounds  have  been  recognized 
as  being  negligibly  reactive  and  have 
been  added  to  the  list.  This  list  of 
negligibly  reactive  compoimds  was 
incorporated  into  EPA's  definition  of 
volatile  organic  compounds  which 
apears  in  40  CFR  51.100(s).  Today's 
action  adds  acetone  to  that  list. 

Comment:  Two  commenters  stated 
that  the  docket  materials  show  that  the 
photochemical  reactivity  of  acetone  is 
increased  by  the  presence  of  NOx  and 
other  VOC.  If  the  proposal  to  exempt 
acetone  from  the  VOC  Ust  is  accepted, 
the  urban  areas  with  the  worst  pollution 
would  be  the  areas  to  suffer  most  from 
that  decision. 

Response:  Under  high  NOx 
conditions,  the  modeling  results  predict 
that  acetone  is  slightly  more  reactive 
that  ethane,  thougli  the  reactivity  on  the 
MIR  scale  is  quite  low  when  compared 
to  the  reactivity  of  the  weighted  average 
of  all  emitted  VOC  and  especially  when 
compared  to  more  reactive  solvents 
such  as  xylene.  Under  the  type  of  NOx 
conditions  occurring  in  most  cities,  the 
modeling  results  indicate  the  reactivity 
of  acetone  is  comparable  to  or  less  than 
that  of  ethane  (Table  5  in  the  Carter 
report).  The  39  cities  examined  in  the 
modeling  studies  exhibit  air  quality 
ranging  from  ozone  attainment  to 


extreme  nonattaimnent.  The  modeling 
results  as  a  whole  do  not  demonstrate 
an  appreciable  difference  between 
acetone  and  ethane  in  terms  of  their 
respective  potential  to  contribute  to 
tropospheric  ozone  levels.  Modeling 
results  for  those  39  cities  show  that 
acetone  reactivity  is  on  average  lower 
than  ethane  for  the  actual  conditions 
existing  in  them  and  much  lower  than 
for  the  typical  urban  mix  of  reactive 
organic  gases. 

Comment:  Three  commenters  were 
concerned  that  the  proposal  stated  that 
when  this  action  is  made  final,  acetone 
may  not  be  used  for  emission  netting, 
offsetting,  or  trading  with  reactive  VOC 
emissions.  Two  of  these  commenters 
supported  acetone  being  reclassified  as 
negligibly  reactive,  but  were  concerned 
that  past  emission  reduction  credits  be 
retained  in  the  future.  There  are  two 
aspects  of  concern.  First,  would  permits 
obtained  in  the  past  that  are  based  on 
netting  transactions  involving  acetone 
still  be  valid?  Secondly,  could  acetone 
reductions  that  have  been  made  in  the 
past,  with  the  expectation  that  they 
would  be  available  for  future  netting, 
still  be  used?  The  commenters  say  they 
could  suffer  financial  damages  if  they 
are  not  allowed  to  use  or  sell  emission 
reduction  credits  for  past  reductions  of 
acetone. 

Response:  The  EPA  is  currently 
developing  an  open  market  trading  rule 
which  will  deal  with  issues  of  netting, 
offsetting,  and  trading  transactions.  The 
EPA  is  deferring  its  decision  concerning 
whether  credits  for  acetone,  which  were 
banked  prior  to  today's  action,  may  be 
used  in  future  netting,  offsetting  or 
trading  transactions  with  reactive  VOC. 
Because  of  the  potential  impact  that 
banked  emissions  could  have  on 
attainment  demonstrations  and 
reasonable  further  progress  showings. 
EPA  needs  to  conduct  further 
discussions  vfilh  States  on  this  issue. 

m.  Final  Action 

The  EPA  concludes  that  acetone  is  not 
appreciably  different  from  ethane  in 
terms  of  photochemical  reactivity. 
Today's  final  action  is  based  upon  the 
material  in  Docket  A-94-26  and  EPA's 
review  and  consideration  of  all 
comments  received  during  the  public 
comment  period.  As  proposed  in  EPA's 
September  30, 1994  notice,  EPA  hereby 
amends  its  definition  of  VOC  at  40  CFR 
51.100(s)  to  add  acetone  to  the  list  of 
compounds  that  have  been  determined 
to  have  negligible  photochemical 
'reactivity.  This  will  have  the  effect  of 
excluding  acetone  as  a  VOC  for  ozone 
control  purposes.  The  revised  definition 
will  also  apply  in  the  Chicago  ozone 
nonattainment  area  pursuant  to  the  40 
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CFR  52.741(a)(3)  definition  of  volatile 
organic  material  or  VOC  compound. 
States  are  not  obligated  to  exclude  from 
control  as  a  VOC  those  compounds  that 
EPA  has  found  to  be  negligibly  reactive. 
However,  after  the  effective  date  of  this 
final  action,  EPA  will  not  enforce 
measures  controlling  acetone  as  part  of 
a  federally-approved  ozone  SIP.  In 
addition,  once  this  proposal  is  made 
final.  States  may  not  include  acetone  in 
their  VOC  emissions  inventories  for 
determining  reasonable  further  progress 
under  the  Act  (e.g.,  section  182(b)(1)) 
and  may  not  take  credit  for  controlling 
acetone  in  their  ozone  control  strategies. 

This  action  is  effective  on  the  date  of 
publication  rather  than  the  more  usual 
date  30  days  after  publication.  There  is 
good  cause  to  choose  this  earher 
effective  date;  this  action  relieves  a 
restriction  on  users  of  acetone  (42  U.S.C. 
section  553  (d)(1)). 

Puirsuant  to  5  U.S.C.  605(b).  I  hereby 
certify  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  it  relaxes  ciurent  regulatory 
requirements  rather  than  imposing  new 
ones.  The  EPA  has  determined  that  this 
rule  is  not  "significant"  under  the  terms 
of  Executive  Order  12866  and  is, 
therefore,  not  subject  to  Office  of 
Management  and  Budget  (OMB)  review. 
This  action  does  not  contain  any 
information  collection  requirements 
subject  to  OMB  review  under  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  et  seq.). 

Under  sections  202.  203.  and  205  of 
the  Unfunded  Mandates  Reform  Act  of 
1995  ("Unfunded  Mandates  Act"), 
signed  into  law  on  March  22. 1995.  the 
EPA  must  undertake  various  actions  in 
association  with  proposed  or  final  rules 
that  include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  the  private  sector,  or  to  State, 
local  and/or  tribal  govemment(s)  in  the 
aggregate.  Since  today's  action  is 
deregulatory  in  nature  and  does  not 
impose  any  mandate  upon  any  source, 
the  cost  of  such  mandates  will  not  result 
in  estimated  annual  costs  of  $100 
million  or  more. 

Assuming  this  rulemaking  is  subject 
to  section  317  of  the  Act.  the 
Administrator  concludes,  weighing  the 
Agency's  limited  resources  and  other 
duties,  that  it  is  not  practicable  to 
conduct  an  extensive  economic  impact 
assessment  of  today's  action  since  this 
rule  wfill  relax  current  regulatory 
requirements.  Accordingly,  the 
Administrator  simply  notes  that  any 
costs  of  complying  with  today's  action, 
any  infiationary  or  recessionary  effects 
of  the  regulation,  and  any  impact  on  the 
competitive  standing  of  small 


businesses,  on  consiuner  costs,  or  on 
energy  use,  will  be  less  than  or  at  least 
not  more  than  the  impact  that  existed 
before  today's  action. 

List  of  Subjects  in  40  CFR  Part  51 

Environmental  protection. 
Administrative  practice  and  procedure, 
Air  pollution  control.  Carbon  monoxide, 
Intergovenimental  relations.  Lead, 
Nitrogen  dioxide.  Ozone,  Particulate 
matter.  Reporting  and  recordkeeping 
requirements.  Sulfur  oxides,  Volatile 
organic  compounds. 

Dated:  June  7, 1995. 
Carol  M .  Browner, 

Administrator 

For  reasons  set  forth  in  the  preamble, 
part  51  of  chapter  I  of  title  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  51— REQUIREMENTS  FOR 
PREPARATION,  ADOPTION,  AND 
SUBMITTAL  OF  IMPLEMENTATION 
PLANS 

1.  The  authority  citation  for  part  51 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7410(a)(2),  7475(e), 
7502  (a)  and  (b),  7503,  7601(a)(1),  and  7620. 

2.  Section  51.100  is  amended  by 
revising  paragraph  (s)(l)  introductory 
text  to  read  as  follows: 

§51.100    Definitions. 


(s)*  *  * 

(1)  This  includes  any  such  organic 
compound  other  than  the  following, 
which  have  been  determined  to  have 
negligible  photochemical  reactivity: 
metheuie;  ethane;  methylene  chloride 
(dichloromethane);  1,1,1-trichloroethane 
(methyl  chloroform);  1,1,2-trichloro- 
1.2,2-trifluoroethane  (CFC-113); 
trichlorofluoromethane  (CFC-11); 
dichlorodifluoromethane  (CFC-12); 
chlorodifluoromethane  (HCFC-22); 
trifluoromethane  (HFC-23);  1.2-dichloro 
1.1,2,2-tetrafluoroethane  (CFC-114); 
chloropentafluoroethane  {CFC-115); 
1,1,1-trifluoro  2,2-dichloroethane 
(HCFC-123);  1.1.1,2-tetrafluoroethane 
(HFC-134a);  1,1-dichloro  l-fluoroethane 
(HCFC-141b);  1-chloro  1.1- 
difluoroethane  (HCFC  142b);  2-chloro- 
1 ,1 ,1 ,2-tetrafluoroethane  (HCFC-1 24); 
])entafluoroethane  (HFC-125);  1.1,2,2- 
tetrafiuoroethane  (HFC-134);  1.1,1- 
trifluoroethane  (HFC-143a);  1.1- 
difluoroethane  (HFC-152a); 
parachlorobenzotrifluoride  (PCBTF); 
cyclic,  branched,  or  linear  completely 
methylated  siloxanes;  acetone;  and 


perfluorocarbon  compounds  which  fall 
into  these  classes: 

***** 

[PR  Doc.  95-14804  Filed  6-15-95:  8:45  am] 
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40  CFR  Part  70 

[AD-FRL-S221-e] 

Clean  Air  Act  Final  Interim  Approval  of 
Operating  Permits  Program;  Minnesota 
Pollution  Control  Agency 

AGENCY:  Environmental  Protecticm 

Agency  (EPA). 

ACTION:  Final  interim  approval. 

SUMMARY:  The  EPA  is  promulgating 
interim  approval  of  the  Operating 
Permits  Program  submitted  by  the 
Minnesota  Pollution  Control  Agency 
(MPCA)  for  purpose  of  complying  with 
Federal  requirements  for  an  approvable 
State  program  to  issue  operating  permits 
to  all  major  stationary  sources,  and  to 
certain  other  sources. 
EFFECTIVE  DATE:  July  17,  1995. 
ADDRESSES:  Copies  of  the  State's 
submittal  and  other  supporting 
information  used  in  developing  the  final 
interim  approval  are  available  for 
inspection  during  normal  business 
hours  at  the  following  location:  EPA 
Region  5,  Air  and  Radiation  E)i vision 
(AE-17J),  77  West  Jackson  Boulevard. 
Chicago.  Illinois  60604. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rachel  Rineheart,  Permits  and  Grants 
Section  (AE-17J),  EPA.  77  West  Jackson 
Boulevard,  Chicago,  Illinois  60604, 
(312) 886-7017. 

SUPPLEMENTARY  INFORMATION: 

L  Background  and  Purpose 

A.  Introduction 

Title  V  of  the  1990  Clean  Air  Act 
Amendments  (sections  501-507  of  the 
Clean  Air  Act  ("the  Act")),  and 
implementing  regulations  at  40  Code  of 
Federal  Regulations  (CFR)  part  70 
require  that  States  develop  and  submit 
operating  permits  programs  to  EPA  by 
November  15. 1993.  and  that  EPA  act  to 
approve  or  disapprove  each  program 
within  1  year  after  receiving  the 
submittal.  The  EPA's  program  review 
occiu^  pursuant  to  section  502  of  the 
Act  and  the  part  70  regulations,  which 
together  outline  criteria  for  approval  or 
disapproval.  Where  a  program 
substantially,  but  not  fully,  meets  the 
requirements  of  part  70,  EPA  may  grant 
the  program  interim  approval  for  a 
period  of  up  to  2  years.  If  EPA  has  not 
fully  approved  a  program  by  2  years 
after  the  November  15,  1993  date,  or  by 
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the  end  of  an  interim  program,  the 
Agency  must  establish  and  implement  a 
Federal  program. 

On  September  13.  1994.  EPA 
proposed  interim  approval  of  the 
operating  permits  program  for  the 
MPCA.  See  59  PR  46948.  The  EPA 
received  public  comment  on  the 
proposal  and  compiled  a  Technical 
Support  Document  (TSD)  which 
describes  the  operating  permits  program 
in  greater  detail.  In  this  notice  EPA  is 
taking  final  action  to  promulgate  interim 
approval  of  the  operating  permits 
program  for  the  MPCA. 

n.  Final  Action  and  Implications 

A.  Analysis  of  State  Submission  and 
Response  to  Public  Comments 

The  EPA  received  comments  on  a 
total  of  9  topics  from  9  organizations. 
The  EPA's  response  to  these  comments 
is  summarized  in  this  section. 
Comments  supporting  EPA's  proposal 
are  not  addressed  in  this  notice; 
however.  EPA's  TSD  responding  to  all 
comments  is  available  in  the  docket  at 
the  address  noted  in  the  ADDRESSES 
section  above. 

1.  Criminal  Enforcement  Authority 

EPA  proposed  as  a  condition  for  full 
approval  of  the  Miiuiesota  permit 
program  the  removal  of  Subdivision  14 
of  Section  609.671  of  the  Minnesota 
Criminal  Code  (Subdivision  14). 
Subdivision  14  provides  that  "except  for 
intentional  violations,  a  person  is  not 
guilty  of  a  crime  *   *   *  if  the  person 
notified  the  pollution  control  agency  of 
the  violation  as  soon  as  the  person 
discovered  the  violation  and  took  steps 
to  promptly  remedy  the  violation." 
(Emphasis  added.)  EPA  has 
subsequently  determined  that  the 
definition  of  "intentional"  used  by  the 
State  of  Minnesota  in  the  context  of  this 
defense  is  equivalent  to  the  definition  of 
"knowledge."  Therefore,  EPA  no  longer 
requires  that  Minnesota  remove 
Subdivision  14  for  full  approval  of  the 
Minnesota  permit  program. 

Specifically,  a  letter  dated  April  21, 
1995,  from  Hubert  H.  Humphrey  III, 
Attorney  General  for  the  State  of 
Minnesota,  to  Valdas  Adamkus. 
Regional  Administrator  of  Region  5. 
EP.^.  clarifies  the  definition  of 
"intentional"  as  follows: 

"hnentional  violations"  do  not  mean  the 
state  must  show  a  violation  was  committed 
with  specific  intent.  See  State  v.  Orsellc, 
1995  WL  141748  (Minn.  Ct.App.)  *   *   *. 
"Intentional  violations"  require  only  the 
same  type  of  intent  as  is  required  for  a 
general  Intent  crime  in  Minnesota:  namely, 
an  intent  to  do  the  act  prohibited  by  the 
statute.  The  phrase  "intentional  violations  ' 
in  this  context  is  thus  used  to  distinguish 


criminal  conduct  from  the  accidental.  See 
State  v.  Lindahl.  309  N.W.2d  763,  767  (Minn. 
1981)*   •   *. 

EPA  had  proposed  the  removal  of 
Subdivision  14  as  a  condition  for  full 
approval  of  the  Minnesota  permit 
program  because  40  CFR  70.11(a)(ii) 
requires  that  a  state  have  the  authority 
to  seek  criminal  remedies,  including, 
among  other  things,  fines  against  "any 
person  who  knowingly  violates  any 
applicable  requirement  *   *  *."With 
the  clarification  of  the  definition  of 
"ihtentional"  by  Minnesota,  it  is  clear 
that  Minnesota  does  have  the  authority 
to  seek  criminal  remedies  for  knowing 
violations.  Further,  this  clarification  of 
the  definition  of  "intentional"  also 
satisfies  EPA's  other  concern  that 
Subdivision  14  required  the  State  to 
meet  a  higher  degree  of  proof  than  that 
required  by  the  Clean  Air  Act.  40  CFR 
70.11(b). 

2.  Monitoring  Reports 

EPA  received  one  comment  from  the 
MPCA  on  its  proposal  to  require 
Minnesota  to  revise  Minnesota  Rules 
7007.0800,  subpart  6,  to  require 
submittal  of  semi-armual  monitoring 
reports  from  all  part  70  sources.  EPA 
based  its  proposal  on  40  CFR 
70.6(a)(3)(iii)(A),  which  requires  the 
"submittal  of  reports  of  required 
monitoring  at  least  every  6  months." 
MPCA  believes  that  it  is  reasonable  to 
interpret  this  provision  to  only  require 
a  report  if  there  is  required  monitoring 
during  the  6  month  period. 
Furthermore.  MPCA  asserts  that  "it 
would  be  pointless  and  wasteful  for  a 
part  70  source  to  be  required  to  submit 
a  semi-armual  report  when  there  is 
nothing  to  report." 

While  EPA  agrees  with  this  comment, 
a  revision  to  this  rule  is  still  necessary 
for  full  program  approval.  Minnesota 
Rules  7007.0800,  subpart  6(B).  requires 
submittal  of  reports  at  least  every  six 
months  for  "any  stationary  source  that 
is  required  to  monitor  •   *   *  more 
frequently  than  every  six  months." 
(Emphasis  added.)  Part  70  requires 
semi-annual  reports  from  souurces 
required  to  monitor  every  6  months.  In 
addition,  it  is  not  clear  from  this 
provision  that  a  sovu-ce  required  to 
monitor  less  frequently  than  every  six 
months  is  ever  required  to  submit  a 
monitoring  report.  Therefore,  to  receive 
full  program  approval,  MPCA  must 
revise  Minnesota  Rules  7007.0800. 
subpart  6  to  require  at  least  a  semi- 
annual monitoring  report  from  sources 
required  to  monitor  at  least  every  6 
months,  and  to  require  annual  reports 
from  sources  required  to  monitor  less 
frequently  than  every  6  months. 


3.  Administrative  Permit  Amendment 
Procedures 

EPA  received  2  adverse  comments 
regarding  EPA's  proposal  to  require 
MPCA  to  revise  Minnesota  Rules 
7007.1400.  This  rule  allows  the  use  of 
the  administrative  amendment 
procedures  to  "clarify"  a  permit  term.  In 
the  proposal,  EPA  states  this  ambiguous 
provision  may  result  in  the 
implementation  of  permit  modifications 
through  the  administrative  amendment 
procedures,  rather  than  through  the 
permit  modification  procedures,  in 
contravention  of  40  CFR  70.7  (d)  and  (e). 
Because  this  provision  is  inconsistent 
with  the  requirements  of  40  CFR 
70.7(d),  Minnesota  must  revise  this  rule 
for  full  program  approval. 

The  American  Forest  &  Paper 
Association  (American  Forest)  and  the 
National  Envirorunental  Development 
Association  (NEDA)  are  concerned  that 
the  "removal"  of  this  provision  will 
require  MPCA,  as  a  condition  for  full 
approval,  "to  disapprove 
environmentally  insignificant 
permitting  modifications  that  otherwise 
should  be  approvable  through  the 
administrative  amendments."  These 
commenters  also  feel  that  EPA's 
concerns  are  "unwarranted,  since  EPA 
would  retain,  under  its  proposed  rule 
changes,  an  adequate  opportunity  to 
object  to  administrative  amendments." 
According  to  40  CFR  70.1(c),  EPA  will 
approve  State  programs  "to  the  extent 
that  they  are  not  inconsistent  with  the 
Act  and  these  regulations."  Section 
70.7(d)  sets  forth  those  matters  that  may 
be  corrected  through  administrative 
permit  amendments.  Section  70.7(e)  sets 
forth  the  criteria  for  permit 
modifications.  Because  a  broad 
interpretation  of  Minnesota  Rules 
7007.1400  would  allow  permit 
modifications  to  be  implemented  as 
administrative  permit  amendments,  the 
rule  expands  the  scope  of  those  matters 
which  may  be  corrected  pursuant  to  40 
CFR  70.7(d),  in  contravention  of  the  Act 
and  part  70  regulations.  Therefore,  the 
ambiguity  in  the  rule  must  be  clarified. 
With  respect  to  EPA's  ability  to  object 
to  administrative  amendments,  the 
ciurent  part  70  regulations  do  not 
provide  for  EPA  review  and  objection. 

4.  Incorporation  by  Reference 

EPA  proposed  as  a  condition  for  full 
,  approval  of  MPCA's  program  that 
Minnesota  Rules  7007.0800,  subpart  16 
be  revised  to  require  that  all  conditions 
required  by  section  70.6(a)  contained  in 
that  subpart  be  expressly  stated  in  the 
part  70  permits.  EPA  received  one 
comment  from  MPCA  opposing  this 
change.  MPCA  argues  that  the  inclusion 


of  this  language  is  not  necessary  and 
would  draw  attention  away  from  the 
specific  requirements  that  the  source 
must  comply  with  on  a  day-to-day  basis. 
MPCA  feels  that  inclusion  of  this 
language  could  lead  to  "confusion"  at 
the  source  as  to  what  conditions 
actually  apply.  Finally,  MPCA  is 
concerned  that  EPA  intends  to  require 
the  State  to  include  provisions  of  70.6(a) 
that  would  not  apply  to  all  part  70 
sources,  such  as  the  provisions  at 
70.6(a)(4)  which  would  apply  only  to 
acid  rain  sources,  in  all  part  70  permits. 

EPA's  September  13,  1994,  proposal 
only  requires  the  State  to  expressly  state 
in  every  permit  those  provisions  of 
section  70.6(a)  which  are  foimd  in 
Minnesota  Rules  7007.0800,  subpart  16. 
Specifically,  these  are  the  provisions  of 
sections  70.6(a)  (5)  and  (6),  which  are 
found  in  7007.0800.  subpart  16  (A)-{F) 
of  Miimesota's  rules.  These  general 
provisions  apply  to  all  part  70  sources. 
Therefore,  the  State's  concern  that  it 
would  be  required  to  include  permit 
terms  that  do  not  apply  to  certain 
sources  in  the  sources'  part  70  permit  is 
unwarranted.  Further,  EPA  fails  to  see 
how  the  express  statement  of  general 
requirements  applicable  to  all 
permittees  will  result  in  confusion.  In 
fact,  it  is  EPA's  position  that  the  express 
statement  of  all  applicable  permit 
conditions  in  the  permit  assists  the 
source  in  understanding  all  permit 
requirements,  assures  the  enforceability 
of  the  permit,  and  is  not  burdensome. 

The  State's  plan  to  incorporate  by 
reference  general  permit  conditions  may 
actually  hamper  the  enforceability  of 
those  conditions.  Because  EPA  will  not 
incorporate  Miimesota's  rules  by 
reference  for  part  70  program  approvals, 
only  the  part  70  permit,  and  not  the 
actual  rules,  would  be  federally 
enforceable.  Therefore,  EPA  would  only 
be  able  to  enforce  those  conditions  that 
are  expressly  stated  in  the  permit. 
Further,  EPA  is  concerned  that  the 
failure  to  clearly  state  permit  conditions 
precludes  "fair  warning"  of  the  permit 
requirements,  and  could  be  the  basis  for 
a  dismissal. 

5.  Fees 

In  the  September  13,  1994.  notice. 
EPA  proposed  to  require  the  State  of 
Miimesota  to  "revise  the  definition  of 
regulated  pollutant  at  Minnesota  Rules 
7002.0035  to  include  'any  regulated 
pollutant  for  presumptive  fee 
calculation'  as  defined  at  40  CFR  70.2, 
or  submit  a  detailed  fee  demonstration." 
One  comment  was  received  from  the 
MPCA.  MPCA  agrees  that  the  fee  rule 
does  not  collect  the  presumptive 
minimum;  however,  MPCA  pointed  out 
that  the  presumptive  minimum  can  be 


met  without  charging  for  all  "regulated 
pollutants"  under  the  Federal 
definition.  EPA  agrees  with  MPCA.  40 
CFR  70.9(b)(2)  only  requires  the 
collection  of  an  amount  equivalent  to 
$25  +  consumer  price  index  per  ton  of 
"regulated  pollutant  for  presumptive  fee 
calculation,"  to  meet  the  presumptive 
minimum.  Therefore,  this  requirement 
will  be  revised  to  reflect  this  comment 

6.  Timelines  for  Permit  Issuance 

EPA  received  one  comment  from 
MPCA  on  the  proposal  to  require  MPCA 
to  change  its  deadline  for  permit 
issuance  on  minor  and  moderate  permit 
amendments  from  180  days  to  90  days 
after  receipt  of  an  application.  In  the 
proposal  EPA  stated  that  both  types  of 
permit  amendments  seemed  to  fall 
under  the  minor  modification 
procedures  of  part  70.  which  requires 
final  action  within  90  days  after  receipt 
of  an  application.  MPCA  argues  that  40 
CFR  70.7(e)(1)  allows  States  to  "develop 
different  procedures  for  different  types 
of  modifications  depending  on  the 
significance  and  complexity  of  the 
requested  modification"  provided  that 
the  procedures  do  not  provide  for  less 
permitting  authority  or  review  by  EPA 
and  affected  States,  and  that  this  is  what 
it  has  done  by  creating  minor  and 
moderate  permit  amendment  categories. 
In  addition.  MPCA  argues  that  by 
increasing  the  review  time  &x)m  90  days 
to  180  days,  the  State  has  increased  the 
likelihood  of  meaningful  State  and 
Federal  review  of  permit  applications. 

According  to  40  CFR  70.7(e)(1),  a 
State  must  "provide  adequate, 
streamlined,  and  reasonable  procedures 
for  expeditiously  processing  permit 
modifications."  The  State  may  meet  this 
requirement  by  adopting  the  procedures 
set  forth  in  40  CFR  70.7(e),  or 
procedures  that  are  "substantially 
equivalent."  EPA  does  not  consider  the 
State's  minor  permit  amendments  to  be 
substantially  equivalent  to  the  minor 
modification  procedures  of  part  70 
because  of  the  timeline  for  acting  on 
minor  permit  amendmeat  appUcations. 
Althou^  additional  time  might  allow 
the  State  to  have  a  more  meaningful 
review,  it  would  also  allow  a  source  that 
had  applied  for  a  minor  permit 
amendment,  but  did  not  qualify  for  a 
minor  permit  amendment,  an  extra  90 
days  of  operation  before  submitting  the 
proper  application.  For  this  reason,  EPA 
is  requiring  MPCA  to  take  action  on 
minor  permit  amendments  within  90 
days  of  receipt  of  a  complete 
application. 

Part  70  does  allow  a  State  to  develop 
additional  procedures  for  different  types 
of  modifications  as  long  as  the 
procedures  do  not  provide  for  less 


permitting  authority,  EPA  or  affected 
State  review,  or  pubUc  participation, 
than  is  provided  for  in  part  70. 
Minnesota  has  done  this  with  its 
moderate  permit  amendment 
procedures.  MPCA  has  allowed  130 
days  to  take  final  action  on  moderate 
permit  amendment  applications; 
however,  the  source  is  not  allowed  to 
operate  imder  that  change  until  the 
State  has  approved  the  change. 
Therefore,  EPA  has  decided  that  this 
type  of  change  does  meet  all 
requirements  of  part  70,  and  EPA  will 
not  require  a  change  with  respect  to 
moderate  permit  amendments  as 
proposed  in  the  September  13, 1994 
notice. 

7.  Section  112(g)  of  the  Clean  Air  Act 

In  its  proposed  approval  of 
Minnesota's  part  70  program,  EPA  also 
proposed  to  approve  Miimesota's 
preconstruction  review  program  for  the 
purpose  of  implementing  section  112(g] 
during  the  transition  period  before  a 
Federal  rule  had  been  promulgated 
implementing  that  section  112(g).  This 
proposal  was  based  in  part  on  an 
interpretation  of  the  Act  that  would 
require  sources  to  comply  with  section 
112(g)  beginning  on  the  date  of  approval 
of  the  title  V  program,  regardless  of 
whether  EPA  had  completed  its  section 
112(g)  rulemaking.  The  EPA  has  since 
revised  this  interpretation  of  the  Act  in 
a  Federal  Register  notice  published  on 
February  14, 1995.  60  FR  8333.  The 
revised  interpretation  postpones  the 
effective  date  of  section  112(g)  imtil 
after  EPA  has  promulgated  a  rule 
addressing  that  provision.  The  revised 
notice  sets  forth  in  detail  the  rationale 
for  the  revised  interpretation. 

The  section  1 1 2(g)  interpretive  notice 
explains  that  EPA  is  still  considering 
whether  the  effective  date  of  section 
112(g)  should  be  delayed  beyond  the 
date  of  promulgation  of  the  Federal  rule 
so  as  to  allow  States  time  to  adopt  rules 
implementing  the  Federal  rule,  and  that 
EPA  will  provide  for  any  such 
additional  delay  in  the  final  section 
112(g)  rulemaking.  Unless  and  imtil 
EPA  provides  for  such  an  additional 
postponement  of  section  112(g), 
Minnesota  must  be  able  to  implement 
section  112(g)  diuing  the  period 
between  promulgation  of  the  Federal 
section  112(g)  rule  and  adoption  of 
implementing  State  regulations. 

For  this  reason,  EPA  is  finaUzing  its 
approval  of  Minnesota's  preconstruction 
review  program.  This  approval  clarifies 
that  the  preconstruction  review  program 
is  available  as  a  mechanism  to 
implement  section  112(g)  during  the 
transition  period  between  promulgation 
of  the  section  112(g)  rule  and  adoption 
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by  Minnesota  of  rules  established  to 
implement  section  112(g).  However, 
since  the  approval  is  for  the  single 
purpose  of  providing  a  mechanism  to 
implement  section  112(g)  during  the 
transition  period,  the  approval  itself 
will  be  wiUiout  effect  if  EPA  decides  in 
the  final  section  112(g)  rule  that  sources 
are  not  subject  to  the  requirements  of 
the  rule  until  State  regulations  are 
adopted.  The  EPA  is  limiting  the 
duration  of  this  proposal  to  18  months 
following  promulgation  by  EPA  of  the 
section  112(g)  rule. 

The  EPA  believes  that,  although 
Minnesota  currently  lacks  a  program 
designed  specifically  to  implement 
section  112(g).  Minnesota's 
preconstruction  review  program  will 
serve  as  an  adequate  implementation 
vehicle  during  a  transition  period 
because  it  will  allow  Minnesota  to  select 
control  measures  that  would  meet 
MACT.  as  defined  in  section  112,  and 
incorporate  these  measures  into  a 
federally  enforceable  preconstruction 
permit.  Minnesota  should  be  able  to 
impose  federally  enforceable  measures 
reflecting  MACT  for  most  if  not  all 
changes  qualifying  as  a  modification, 
construction,  or  reconstruction  under 
section  112(g).  This  is  because  most 
section  112(b)  HAPs  are  also  criteria 
pollutants,  and  moreover  because 
measures  designed  to  limit  criteria 
pollutant  emissions  will  often  have  the 
incidental  effect  of  limiting  non-criteria 
pollutant  HAPs. 

Another  consequence  of  the  fact  that 
Minnesota  lacks  a  program  designed 
specifically  to  implement  section  112(g) 
is  that  the  applicability  criteria  found  in 
its  preconstruction  review  program  may 
differ  from  those  in  the  section  112(g) 
rule.  However,  whether  a  particular 
source  change  qualifies  as  a 
modification,  construction,  or 
reconstruction  for  section  112(g) 
piuposes  during  any  transition  period 
will  be  determined  according  to  the 
final  section  112(g)  rule.  The  EPA 
would  expect  Minnesota  to  be  able  to 
issue  a  preconstruction  permit 
containing  a  case-by-case  determination 
of  MACT  where  necessary  for  purposes 
of  section  112(g)  even  if  review  under 
its  own  preconstruction  review  program 
would  not  be  triggered. 

8.  Title  I  Modifications 

For  the  reasons  set  forth  in  EPA's 
proposed  rulemaking  to  revise  the 
interim  approval  criteria  of  40  CFR  part 
70  (59  FR  44572,  August  29, 1994),  the 
EPA  believes  the  phrase  "modification 
under  any  provisions  of  title  I  of  the 
Act"  in  40  CFR  70.7(e)(2)(i)(A)(5)  is  best 
interpreted  to  mean  literally  any  change 
at  a  source  that  would  trigger  permitting 


authority  review  under  regulations 
approved  or  promulgated  under  title  I  of 
the  Act.  This  would  include  State 
preconstruction  review  programs 
approved  by  EPA  as  part  of  the  State 
Implementation  Plan  under  section 
110(a)(2)(C)  of  the  Act.  The  definition  of 
"title  I  modification"  at  Minnesota 
Rules  7007.0100,  subpart  26.  includes 
"any  change  that  constitutes  a 
modification  under  any  provision  of 
title  I  of  the  act  *  *   "In  addition. 
Commissioner  Charles  Williams  states 
in  a  letter  dated  April  19, 1994.  that 
MPCA  does  consider  "modifications  of 
limits  promulgated  in  the  SIP  and  SIP 
required  permit  amendments"  to  be  title 
I  modifications.  Therefore,  in  the 
September  13, 1994,  proposal,  EPA 
states  that  in  light  of  the  clarification  in 
the  April  19, 1994,  letter.  Minnesota's 
definition  would  be  consistent  with  any 
definition  of  title  I  modification  that 
EPA  may  adopt. 

EPA  received  3  comments  on  the 
definition  of  title  I  modifications. 
American  Forest  and  NEDA  asserted 
that  neither  MPCA  nor  EPA  has  the 
authority  to  include  changes  made 
pursuant  to  a  preconstruction 
permitting  program  approved  into  the 
SIP  as  title  I  modifications.  American 
Forest  also  asserted  that  Minnesota  has 
no  legal  authority  to  fund  its 
preconstruction  permitting  program 
fi-om  title  V  fees.  MPCA  commented  that 
it  does  not  consider  SIP  required  permit 
amendments  to  be  title  I  modifications, 
as  was  stated  in  the  April  19, 1994, 
letter. 

Although  MPCA's  interpretation  of 
title  I  modification  does  not  conform 
with  EPA's  current  interpretation.  EPA 
will  take  no  action  on  Minnesota's 
program  at  this  time  with  respect  to  the 
definition  of  title  I  modification.  EPA  is 
not  taking  action  at  this  time  because 
the  definition  of  title  I  modification  and 
the  criterion  for  approving  part  70 
programs  with  resi>ect  to  this  issue  are 
still  being  debated.  For  further 
explanation,  please  refer  to  the  TSD  or 
to  the  Final  Interim  Approval  of  the 
Operating  Permit  Program  for  the  State 
of  Washington  (59  FR  55813). 

9.  Section  112(1) 

In  the  September  13, 1994  notice,  EPA 
proposed  to  grant  approval  under 
section  112(1)(5)  and  40  CFR  63.91  of 
Minnesota's  program  for  receiving 
delegation  of  section  112  standards  that 
are  unchanged  from  the  Federal 
standards  as  promulgated.  In  addition, 
EPA  noted  that  Minnesota  intended  to 
accept  delegation  of  section  112 
standards  through  automatic  delegation. 
However,  in  its  comments  on  the 
September  13. 1994  notice,  MPCA 


stated  that  it  has  not  requested 
delegation  to  implement  section  112 
standards,  and  that  it  does  not  intend  to 
request  delegation  at  this  time. 
Therefore.  EPA  is  not  approving  a 
mechanism  for  delegation  of  section  112 
standards  at  this  time.  If  MPCA  does 
request  delegation  of  section  112 
standards  in  the  future,  EPA  will 
approve  a  mechanism  for  delegation  of 
the  112  standards  in  a  separate 
rulemaking. 

The  fact  that  EPA  is  not  approving  a 
mechanism  for  delegation  of  section  112 
standards  does  not  affect  the 
approvability  of  Minnesota's  Operating 
Permits  Program.  Title  V  requires  a  State 
to  be  able  to  incorporate  these  terms 
into  a  permit  and  to  be  able  to  enforce 
the  terms  of  that  permit.  Miimesota's 
program  does  meet  those  requirements. 

B.  Final  Action 

The  EPA  is  promulgating  interim 
approval  of  the  operating  permits 
program  submitted  by  MPCA  on 
November  15,  1993.  The  State  must 
make  the  following  changes  to  receive 
full  approval; 

1.  Revise  Miimesota  Rules  7007.0800. 
subpart  6(B)  to  require  at  least  semi- 
annual monitoring  reports  from  any 
source  required  to  monitor  at  least  every 
six  months,  and  to  require  any  source 
required  to  monitor  less  frequently  than 
every  six  months  to  submit  at  least  an 
annual  monitoring  report. 

2.  Revise  Minnesota  Rules  7007.1400 
to  be  consistent  with  the  requirements 
of  40  CFR  70.7(d).  Minnesota  Rules 
7007.1400  provides  that  the 
administrative  amendment  proceduire 
may  be  used  to  "clarify  a  permit  term." 
This  ambiguous  provision  is  not 
consistent  with  the  requirements  of  40 
CFR  70.7(d)  and  could  be  interpreted 
broadly  enough  to  allow  changes  to  a 
permit  which  should  be  handled 
through  the  permit  modification 
procedures. 

3.  Revise  Minnesota  Rules  7007.0800, 
subpart  16,  to  require  that  the  permit 
terms  included  in  40  CFR  70.6(a)  that 
are  included  in  this  subpart  be  expressly 
stated  in  part  70  permits.  Minnesota 
Rules  7007.0800.  subpart  16.  allows 
permit  terms  which  are  required  by  40 
CFR  70.6(a)  to  be  include  in  the  permit 
by  reference  to  the  State  regulation. 
Failure  to  have  these  provisions 
expressly  stated  in  the  permit  may 
create  difficulties  in  enforcing  those 
terms  and  may  make  it  difficult  for 
citizens  to  understand  what  provisions 
apply  to  a  source. 

4.  Revise  Minnesota  Rules  7002  in 
such  a  way  that  the  State  will  collect  an 
amount  equivalent  to  the  presumptive 
minimum,  or  submit  a  detailed  fee 


demonstration  containing  all  required 
elements  under  40  CFR  70.9. 

5.  Revise  Minnesota  Rules  7007.0750. 
subpart  2.C.  to  require  the  permitting 
authority  to  take  action  on  minor  permit 
amendments  within  90  days  of  receipt 
of  a  complete  application. 

This  interim  approval,  which  may  not 
be  renewed,  extends  until  July  16, 1997. 
During  this  interim  approval  period,  the 
State  is  protected  from  sanctions,  and 
EPA  is  not  obligated  to  promulgate, 
administer  and  enforce  a  Federal 
operating  permits  program  in  the  State. 
Permits  issued  under  a  program  with 
interim,  approval  have  full  standing  with 
respect  to  part  70,  and  the  1-year  time 
period  for  submittal  of  permit 
applications  by  subject  sources  begins 
upon  the  effective  date  of  this  interim 
approval,  as  does  the  3-year  time  period 
for  processing  the  initial  permit 
applications. 

EPA  is  granting  Source  Category- 
Limited  (SCL)  interim  approval  to 
Minnesota's  program.  Although  the 
State  is  required  to  issue  permits  within 
3  years  to  all  sources  subject  to  the 
program  that  obtains  interim  approval, 
some  sources  will  not  be  subject  to  the 
requirement  to  obtain  a  p>ermit  until  full 
approval  is  granted.  Part  70  sources 
which  are  not  addressed  until  full 
approval  are  also  subject  to  the  3-year 
time  period  for  processing  initial  permit 
applications.  The  3-year  period  for  these 
sources  will  begin  on  the  date  full 
approval  of  the  State's  program  is 
granted.  Therefore,  initial  permitting  of 
all  part  70  sources  might  not  be 
completed  until  5  years  after  interim 
approval  is  granted. 

If  the  State  fails  to  submit  a  complete 
corrective  program  for  full  approval  by 
January  16,  1997,  EPA  will  start  an  18- 
month  clock  for  mandatory  sanctions.  If 
the  State  then  fails  to  submit  a 
corrective  program  that  EPA  finds 
complete  before  the  expiration  of  that 
18-month  period,  EPA  will  be  required 
to  apply  one  of  the  sanctions  in  section 
179(b)  of  the  Act,  which  will  remain  in 
effect  until  EPA  determines  that  the 
State  has  corrected  the  deficiency  by 
submitting  a  complete  corrective 
program.  Moreover,  if  the  Administrator 
finds  a  lack  of  good  faith  on  the  part  of 
the  State,  both  sanctions  under  section 
179(b)  will  apply  after  the  expiration  of 
the  18-month  period  until  the 
Administrator  determined  that  the  State 
had  come  into  compliance.  In  any  case, 
if,  six  months  after  application  of  the 
first  sanction,  the  State  still  has  not 
submitted  a  corrective  program  that  EPA 
has  found  complete,  a  second  sanction 
will  be  required. 

If  EPA  disapproves  the  State's 
complete  corrective  program,  EPA  will 


be  required  to  apply  one  of  the  section 
179(b)  sanctions  on  the  date  18  months 
afler  the  effective  date  of  the 
disapproval,  unless  prior  to  that  date  the 
State  has  submitted  a  revised  program 
and  EPA  has  determined  that  it 
corrected  the  deficiencies  that  prompted 
the  disapproval.  Moreover,  if  the 
Administrator  finds  a  lack  of  good  faith 
on  the  part  of  the  State,  both  sanctions 
under  section  179(b)  shall  apply  after 
the  expiration  of  the  18-month  period 
until  the  Administrator  determines  that 
the  State  has  come  into  compliance.  In 
all  cases,  if,  six  months  after  EPA 
applies  the  first  sanction,  the  State  has 
not  submitted  a  revised  program  that 
EPA  has  determined  corrects  the 
deficiencies,  a  second  sanction  is 
required. 

In  addition,  discretionary  sanctions 
may  be  applied  where  warranted  any 
time  after  the  expiration  of  an  interim 
approval  p>eriod  if  the  State  has  not 
timely  submitted  a  complete  corrective 
program  or  EPA  has  disapproved  its 
submitted  corrective  program. 
Moreover,  if  EPA  has  not  granted  full 
approval  to  the  State  program  by  the 
expiration  of  this  interim  approval  and 
that  expiration  occurs  after  November 
15,  1995,  EPA  must  promulgate, 
administer  and  enforce  a  Federal 
permits  program  for  the  State  upon 
interim  approval  expiration. 

The  EPA  is  also  promulgating 
approval  of  Minnesota's  preconstruction 
permitting  program  found  in  Minnesota 
Rules  Chapter  7007,  under  the  authority 
of  title  V  and  part  70  solely  for  the 
purpose  of  implementing  section  112(g) 
regulations.  The  EPA  believes  this 
approval  is  necessary  so  that  Minnesota 
has  a  mechanism  in  place  to  establish 
federally  enforceable  restrictions  for 
section  112(g)  purposes  during  the 
period  between  promulgation  of  the 
Federal  section  112(g)  rule  and  adoption 
of  implementing  State  regulations. 
Although  section  112(1)  generally 
provides  authority  for  approval  of  State 
air  programs  to  implement  section 
112(g),  title  V  and  section  112(g) 
provide  authority  for  this  limited 
approval  because  of  the  direct  linkage 
between  the  implementation  of  section 
112(g)  and  title  V.  The  scop>e  of  this 
approval  is  narrowly  limited  to  section 
112(g)  and  does  not  confer  or  imply 
approval  for  purposes  of  any  other 
provision  under  the  Act.  for  example, 
section  110.  The  duration  of  this 
approval  is  limited  to  18  months 
following  promulgation  by  EPA  of 
section  112(g)  regulations,  to  provide 
Minnesota  adequate  time  for  the  State  to 
adopt  regulations  consistent  with  the 
Federal  requirements. 


m.  Administrative  Requirements 

A.  Docket 

Copies  of  the  State's  submittal  and 
other  information  relied  upon  for  the 
final  interim  approval,  including  9 
public  comments  received  and  reviewed 
by  EPA  on  the  proposal,  are  contained 
in  the  docket  maintained  at  the  EPA 
Regional  Office.  The  docket  is  an 
organized  and  complete  file  of  all  the 
information  submitted  to,  or  otherwise 
considered  by.  EPA  in  the  development 
of  this^mal  interim  approval.  The 
docket  is  available  for  public  inspection 
at  the  location  listed  under  the 
ADDRESSES  section  of  this  document. 

B.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
has  exempted  this  action  from  Executive 
Order  12866  review. 

C.  Regulatory  Flexibility  Act 

The  EPA's  actions  under  section  502 
of  the  Act  do  not  create  any  new 
requirements,  but  simply  address 
operating  permits  programs  submitted 
to  satisfy  the  requirements  of  40  CFR 
part  70.  Because  this  action  does  not 
impose  any  new  requirements,  it  does 
not  have  a  significant  imf>act  on  a 
substantial  number  of  small  entities. 

List  of  Subjects  in  4«  CFR  Part  70 

Environmental  protection. 
Administrative  practice  and  procedure, 
Air  pollution  control.  Intergovernmental 
relations.  Operating  permits,  and 
Reporting  and  recordkeeping 
requirements. 

Dated:  )une  1, 1995. 
VaMas  V.  Adamkus, 

Begional  Administrator. 

40  CFR  part  70  is  amended  as  follows: 
PART  70— [AMENDED] 

1.  The  authority  citation  for  part  70 
continues  to  read  as  follows: 

Antherity:  42  U.S.C  7401  et  seq. 

2.  Appendix  A  to  part  70  is  amended 
by  adding  the  entry  for  Minnesota  in 
alphabetical  order  to  read  as  follows: 

Appendix  A  to  Part  79 — Appreval  Status  of 
State  and  Local  Operating  Permits  Programs 


Minnesota 

(a)  Minnesota  Pollution  Control  Agency; 
submitted  on  November  15, 1993:  effective 
July  17, 1995;  interim  approval  expires  July 
16, 1997. 

[FR  Doc.  95-14684  Filed  6-15-95;  8:45  am) 
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40  CFR  Part  271 
[FRL-6222-8] 

Oregon;  Final  Authorization  of  State 
Hazardous  Waste  Management 
Program  Revisions 

agency:  Environmental  Protection 

Agency. 

ACTION:  Immediate  final  rule. 


SUMMARY:  The  State  of  Oregon  has 
applied  for  final  authorization  of 
revisions  to  its  hazardous  waste 
program  under  the  Resource 
Conservation  and  Recovery  Act  (RCRA). 
The  Environmental  Protection  Agency 
(EPA)  has  reviewed  Oregon's 
application  and  has  made  a  decision, 
subject  to  public  review  and  comment, 
that  Oregon's  hazardous  waste  program 
revision  satisfies  all  of  the  requirements 
necessary  to  qualify  for  final 
authorization.  Thus,  EPA  intends  to 
approve  Oregon's  hazardous  waste 
program  revisions.  Oregon's  application 
for  program  revision  is  available  for 
public  review  and  comment. 
DATES:  Final  authorization  for  Oregon 
shall  be  effective  August  15, 1995  unless 
EPA  publishes  a  prior  Federal  Register 
action  withdrawing  this  immediate  final 
rule.  All  comments  on  Oregon's 
program  revision  application  must  be 
received  by  the  close  of  business  July 
17,  1995. 

ADDRESSES:  Copies  of  Oregon's  program 
revision  application  are  available 
Monday  through  Friday,  8  a.m.  to  5 
p.m.,  at  the  following  addresses  for 
inspection  and  copying:  Oregon 
Department  of  Environmental  Quality, 
Executive  Building,  811  SW.  Sixth 
Avenue,  Portland,  OR  97204;  phone: 
(503)  229-5072;  U.S.  EPA  Region  10, 
Library,  10th  Floor,  1200  Sixth  Avenue, 
Seattle,  WA  98101;  phone:  (206)  553- 
4763.  Written  comments  should  be  sent 
to  Michael  Le,  U.S.  EPA.  Region  10, 
1200  Sixth  Avenue,  Mail  Stop  HW-107, 
Seattle,  WA  98101;  phone:  (206)  553- 
1099. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Le,  U.S.  EPA,  Region  10, 1200 
Sixth  Avenue,  Mail  Stop  HW-107, 
Seattle,  WA  98101;  phone:  (206)  553- 
1099. 

SUPPt-EMENTARY  INFORMATION: 

A.  Background 

States  with  final  authorization  under 
Section  3006(b)  of  the  Resource 
Conservation  and  Recovery  Act  ("RCRA 
or  "the  Act"),  42  U.S.C.  6929(b),  have  a 
continuing  obligation  to  maintain  a 
hazardous  waste  program  that  is 
equivalent  to,  consistent  with,  and  no 
less  stringent  than  the  Federal 


hazardous  waste  program.  In  addition, 
as  an  inlferim  measure,  the  Hazardous 
and  Solid  Waste  Amendments  of  1984 
(Public  Uw  98-616,  November  8, 1984, 
hereinafter  "HSWA")  allows  States  to 
revise  their  programs  to  become 
substantially  equivalent  instead  of 
equivalent  to  RCRA  requirements 
promulgated  under  HSWA  authority. 
States  exercising  the  latter  option 
receive  "interim  authorization"  for  the 
HSWA  requirements  under  Section 
3006(g)  of  RCRA,  42  U.S.C.  6926(g),  and 
later  apply  for  final  authorization  for  the 
HSWA  requirements. 

Revisions  to  State  hazardous  waste 
programs  are  necessary  when  Federal  or 
State  statutory  or  regulatory  authority  is 
modified  or  when  certain  other  changes 
occur.  Most  commonly.  State  program 
revisions  are  necessitated  by  changes  to 
EPA's  regulations  in  40  CFR  parts  260- 
266,  268, 124  and  270. 

B.  Oregon 

Effective  on,January  31, 1986,  Oregon 
received  final  authorization  for  the  base 
program.  Today,  Oregon  is  seeking 
approval  of  its  program  revision  in 
accordance  with  40  CFft  271.21(b)(3). 

EPA  has  reviewed  Oregon's 
application,  and  has  made  an  immediate 
final  decision  that  Oregon's  hazafdcus — 
waste  program  revision  satis&ii^all  of 
the  requirements  necessary  to  qualify 
for  final  authorization.  Consequently, 
EPA  intends  to  grant  final  authorization 
for  the  additional  program 
modifications  to  Oregon.  The  public 
may  submit  written  comments  on  EPA's 
immediate  final  decision  up  imtil  July 
17.  1995.  Copies  of  Oregon's  application 
for  program  revision  are  available  for 
inspection  and  copying  at  the  locations 
indicated  in  the  ADDRESSES  section  of 
this  notice. 

Approval  of  Oregon's  program 
revision  shall  become  effective  in  60 
days  luiless  an  adverse  comment 
pertaining  to  the  State's  revision 
discussed  in  this  notice  is  received  by 
the  end  of  the  comment  period.  If  an 
adverse  comment  is  received  EPA  will 
publish  either  (1)  A  withdrawal  of  the 
immediate  final  decision  or  (2)  a  notice 
containing  a  response  to  comments 
which  either  ailirms  that  the  immediate 
final  decision  takes  effect  or  reverses  the 
decision. 

Oregon's  revision  application 
includes  those  RCRA  federal  provisions 
promulgated  on  September  19, 1994  and 
January  3, 1995.  These  regulations 
pertain  to  Land  Disposal  Restrictions 
Phase  n — Universal  Treatment 
Standards  for  Organic  Toxicity 
characteristic  Wastes  and  Newly  Listed 
Wastes.  Oregon  Environmental  Quality 
Commission  incorporated  by  reference 


these  federal  regulations.  Accordingly, 
the  State  rules  (Oregon  Administrative 
Rule,  OAR  340-100-002(1))  are 
equivalent  to  the  federal  regulations  and 
became  effective  in  the  State  of  Oregon 
on  May  18, 1995. 

This  program  revision  will  not 
authorize  the  State  to  operate  the  RCRA 
program  over  any  Indian  lands;  this 
authority  remains  with  EPA. 

C.  Decision 

1  conclude  that  Oregon's  application 
for  program  revision  meets  all  of  the 
statutory  and  regulatory  requirements 
established  by  RCRA.  Accordingly, 
Oregon  is  granted  final  authorization  to 
operate  its  hazardous  waste  program  as 
revised. 

Oregon  now  has  responsibiUty  for 
permitting  treatment,  storage,  and 
disposal  facilities  within  its  borders  and 
carrying  out  the  aspects  of  the  RCRA 
progrcun  described  in  its  revised 
program  application,  subject  to  the 
limitations  of  the  HSWA.  Oregon  also 
has  primary  enforcement 
responsibilities,  although  EPA  retains 
the  right  to  conduct  inspections  under 
Section  3007  of  RCRA  and  to  take 
enforcement  actions  under  Section 
3008.  3013  and  7003  of  RCRA. 


Com^haoce  With  Executive  Order 
12866 

The  Office  of  M&aagement  and  Budget 
has  exempted  this  rufe-i^om  the 
requirements  of  Section  bbCExecutive 
Order  12866. 

Certification  Under  the  Regulate  , 
Flexibility  Act  ^ 

Pursuant  to  the  provisions  of  4  U.S.C 
605(b).  I  hereby  certify  that  this 
authorization  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This 
authorization  effectively  suspends  the 
applicability  of  certain  Federal 
regulations  in  favor  of  Oregon's 
program,  thereby  eliminating 
duplicative  requirements  for  handlers  of 
hazardous  waste  in  the  State.  It  does  not 
impose  any  new  burdens  on  small 
entities.  This  rule,  therefore,  does  not 
require  a  regulatory  flexibility  analysis. 

List  of  Subjects  in  40  CFR  Part  271 

Administrative  practice  and 
procedure.  Confidential  business 
information.  Hazardous  materials 
transportation.  Hazardous  waste.  Indian 
lands.  Intergovernmental  relations. 
Penalties,  Reporting  and  recordkeeping 
requirements.  Water  pollution  control. 
Water  supply. 

Authority:  This  notice  is  issued  under  the 
authority  of  Sections  2002(a).  3006  and 


7004(b)  of  the  Solid  Waste  Disposal  Act  as 
amended  42  U.S.C.  6912(a),  6926.  6974(b). 

Dated:  )une  5, 1995. 
Chuck  Clarke, 
Regional  Administrator 
|FR  Doc.  95-14806  Filed  6-15-95;  8:45  ami 
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40  CFR  Part  372 
OPPTS-400086A;  FRL-4952-7] 

Acetone;  Toxic  Chemical  Release 
Reporting;  Community  Right-to-Know 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  EPA  is  granting  a  petition  to 
delete  acetone  from  the  list  of  toxic 
chemicals  under  section  313  of  the 
Emergency  Planning  and  Community 
Right-to-Know  Act  (EPCRA).  This 
deletion  is  based  on  a  determination 
that  acetone  meets  the  delisting  criteria 
of  EPCRA  section  313(d)(3).  By 
promulgating  this  rule,  EPA  is  relieving 
facilities  of  their  obligation  to  report 
releases  of  acetone  that  occurred  diuing 
the  1994  calendar  year  and  releases  that 
will  occur  in  the  future.  This  relief 
applies  only  to  the  reporting 
requirements  imder  section  313  of 
EPCRA. 

DATES:  This  rule  is  effective  June  16, 
1995. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
specific  information  on  this  final  rule: 
Maria  J.  Doa,  Petitions  Coordinator, 
Telephone:  202-260-9592.  For  more 
information  on  EPCRA  section  313: 
Emergency  Planning  and  Community 
Right-to-Know  Hotline.  Environmental 
Protection  Agency,  Mail  Code  5101,  401 
M  St.,  SW.,  Washington,  DC  20460.  Toll 
free:  1-800-535-0202,  hi  Virginia  and 
Alaska,  703-412-9877  or  Toll  free  TTD: 
1-600-553-7672. 
SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

A.  Statutory  Authority 

This  final  rule  is  issued  under 
sections  313(d)  and  (e)(1)  of  the 
Emergency  Planning  and  Community 
Right-to-Know  Act  of  1986  (EPCRA),  42 
U.S.C.  11023.  EPCRA  is  also  referred  to 
as  Title  III  of  the  Superfund 
Amendments  and  Reauthorization  Act 
(SARA)  of  1986  (Pub.  L.  99-499). 

B.  Background 

Section  313  of  EPCRA  requires  certain 
facilities  manufacturing,  processing,  or 
otherwise  using  listed  toxic  chemicals 
to  report  their  environmental  releases  of 


such  chemicals  annually.  Beginning 
with  the  1991  reporting  year,  such 
facilities  must  also  report  pollution 
prevention  and  recycling  data  for  such 
chemicals,  pursuant  to  section  6607  of 
the  Pollution  Prevention  Act  (42  U.S.C. 
13106).  When  enacted,  section  313 
established  an  initial  list  of  toxic 
chemicals  that  was  comprised  of  more 
than  300  chemicals  and  20  chemical 
categories.  Section  313(d)  authorizes 
EPA  to  add  or  delete  chemicals  from  the 
list,  and  sets  forth  criteria  for  these 
actions.  Under  section  313(e)(1),  any 
person  may  petition  EPA  to  add 
chemicals  to  or  delete  chemicals  from 
the  list.  EPA  has  added  chemicals  to 
and  deleted  chemicals  from  the  original 
statutory  list.  EPA  issued  a  statement  of 
petition  policy  and  guidance  in  the 
Federal  Register  of  February  4, 1987  (52 
FR  3479),  to  provide  guidance  regarding 
the  recommended  content  and  format 
for  petitions.  On  May  23. 1991  (56  FR 
23703).  EPA  published  guidance 
regarding  the  recommended  content  of 
petitions  to  delete  individual  members 
of  section  313  metal  compound 
categories.  EPA  has  also  published  a 
statement  clarifying  its  interpretation  of 
the  section  313(d)(2)  criteria  for  adding 
and  deleting  chemicals  from  the  section 
313  toxic  chemical  hst  (59  FR  61439. 
November  30.  1994). 

n.  Description  of  Petition  and 
Regulatory  History 

On  September  24,  1991,  EPA  received 
a  petition  from  Eastman  Chemical 
Company  and  Hoechst  Celanese  to 
delete  acetone  bom  the  EPCRA  section 
313  list  of  toxic  chemicals.  The 
petitioners  contend  that  acetone  should 
be  deleted  from  the  EPCRA  section  313 
list  because  it  does  not  meet  any  of  the 
EPCRA  section  313(d)(2)  criteria  and 
because  acetone's  low  photochemical 
reactivity  does  not  present  substantial 
concerns  for  formation  of  tropospheric 
ozone  or  other  air  pollutants. 

On  September  30, 1994,  following  a 
review  which  consisted  of  a  toxicity 
evaluation  and  an  exposure  analysis, 
EPA  proposed  to  grant  the  petition  to 
delete  acetone  from  the  section  313  list 
by  issuing  a  proposed  rule  in  the 
Federal  Register  (59  FR  49888).  The 
proposal  to  grant  the  petition  was  based 
upon  EPA's  finding  that  acetone  did  not 
meet  the  listing  criteria  found  in  section 
313(d)(2)  of  EPCRA.  It  was  EPA's  behef 
that  there  was  insufficient  evidence  to 
demonstrate  that  acetone  causes  or  can 
reasonably  be  anticipated  to  cause 
significant  adverse  human  health  or 
environmental  effects. 

Until  this  time,  acetone  has  been 
considered  to  be  a  Volatile  Organic 
Compoimd  (VOC).  Emissions  of  VOCs 


are  managed  under  regulations  (40  CFR 
parts  51  and  52)  that  implement  Title  I 
of  the  Clean  Air  Act  (CAA),  as  amended, 
42  U.S.C.  7401  et  seq.  EPA's  definition 
of  VOCs  excludes  certain  listed 
chemicals  that  have  been  determined  to 
be  negligibly  photochemically  reactive 
(57  FR  3941,  February  3, 1992). 
Elsewhere  in  this  issue  of  the  Federal 
Register,  EPA  is  finaUzing  its  addition 
of  acetone  to  the  list  of  compounds 
excluded  from  the  definition  of  a  VOC 
based  on  the  determination  that  acetone 
has  a  negligible  contribution  to 
tropospheric  ozone  formation. 

III.  Final  Rule  and  Rationale  for 
Delisting 

A.  Comments  on  the  Proposed  Deletion 
of  Acetone 

The  public  comment  period  for  the 
proposed  rule  closed  on  November  29, 
1994.  EPA  received  51  comments  on  the 
proposed  rule  to  delete  acetone.  Of 
these,  29  comments  concurred  with  the 
proposal,  and  22  comments  objected  to 
theproposal. 

The  Chemical  Manufacturers 
Association  objected  to  the  statement  in 
the  proposed  rule  that  all  VOCs  "meet 
the  criteria  for  listing  under  EPCRA 
section  313." 

In  the  proposed  rule,  EPA  did  not 
state  that  all  VOCs  meet  the  criteria  for 
listing  under  EPCRA  section  313  solely 
by  virtue  of  their  being  so  designated. 
However,  EPA  reaffirms  its  position  as 
stated  in  the  proposed  rule,  that 
chemicals  that  clearly  fit  the  definition 
of  VOC  under  the  CAA  meet  the  listing 
criteria  of  EPCRA  section  313.  VOCs 
contribute  to  the  formation  of 
tropospheric  ozone.  Ozone  can 
reasonably  be  anticipated  to  cause 
significant  adverse  effects  on  human 
health  and  the  environment,  and 
therefore  meets  the  listing  criteria  of 
EPCRA  section  313. 

Artco  Inc.  and  National  Marine 
Manufacturers  Association  comment 
that  EPA  should  further  research  other 
chemicals  which  are  not  depleting  the 
stratospheric  ozone  layer  and 
promulgate  their  removal  as  well.  EPA 
does  not  believe  that  the  removal  of 
chemicals  from  the  EPCRA  section  313 
list  is  warranted  solely  on  the  basis  of 
whether  they  deplete  the  stratospheric 
ozone  layer.  In  making  a  determination 
that  a  chemical  should  be  deleted  from 
the  EPCRA  section  313  list,  EPA 
examines  whether  the  chemical  meets 
any  of  the  criteria  set  forth  in  EPCRA 
section  313(d)(2).  A  chemical  which  is 
shown  not  to  deplete  the  stratospheric 
ozone  layer  could  still  meet  one  of  the 
other  criteria,  and  thus,  could  not  be 
deleted  from  the  list. 
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Eastman  Chemical  Co.  and  Hoechst 
Celanese  stated  that  the  deletion  of 
acetone  will  "improve  EPA's  TRl 
program  as  well  as  conserve  EPA  and 
industry  resources."  Further.  Outboard 
Marine  Corp.,  Hoechst  Celanese.  and  the 
Savannah  River  Pulp  and  Paper  Corp. 
stated  that  the  removal  of  acetone  from 
the  list  of  EPCRA  section  313  toxic 
chemicals  will  reduce,  in  part,  the 
administrative  burden  on  facilities. 

As  described  in  the  economic 
analysis,  EPA  agrees  that  the  deletion  of 
acetone  will  result  in  a  resource  savings 
by  EPA  and  industry.  In  addition.  EPA 
agrees  that,  as  a  result  of  this  action, 
there  will  be  a  decrease  in  the 
administrative  burden  on  facilities  who 
have  previously  been  required  to  report 
for  acetone  under  EPCRA  section  313. 

A  number  of  the  commenters  who 
supported  the  deletion  stated  that 
acetone  is  a  substitute  for  more 
hazardous  air  pollutants,  and  that 
removing  acetone  from  the  list  will 
encourage  facilities  to  use  acetone  rather 
than  these  more  hazardous  chemicals. 
Specifically.  Eastman  Chemical  Co.  and 
Hoechst  Celanese  commented  that  the 
proposed  rule  does  not  address  any  of 
the  environmental  benefits  associated 
with  deleting  acetone  from  the  section 
313  list.  These  two  commenters  pointed 
to  the  benefits  derived  from  the  use  of 
acetone  as  a  substitute  for  other 
regulated  chemicals. 

Although  there  might  be 
environmental  benefits  from  using 
acetone  rather  than  some  other 
chemicals,  this  has  no  impact  on 
whether  acetone  meets  the  listing 
criteria  of  EPCRA  section  313(d){2}.  EPA 
agrees  that,  to  the  extent  that  the 
substances  being  substituted  Ijy  acetone 
are  more  hazardous  to  human  health  or 
the  environment  than  acetone,  such 
substitution  would  be  beneficial. 

These  two  commenters  fujther 
brought  up  several  technical  points, 
which  they  felt  should  have  been 
included  in  the  proposal.  SpeciBcally, 
they  believe  that  a  description  of 
drinking  water  studies  which  have  been 
conducted  with  acetone,  as  well  as 
information  on  the  recently  revised  oral 
reference  dose  (RfD)  for  acetone,  would 
be  a  useful  addition  to  the  preamble  to 
this  final  rule.  EPA  acknowledges  that 
the  drinking  water  studies  have  been 
conducted,  but  does  not  feel  that  a 
description  of  them  is  warranted.  These 
studies  support  the  decision  to  delist 
acetone.  EPA  also  acknowledges  that  the 
RfD  has  recently  been  revised.  At  the 
time  of  publication  of  the  proposed  rule, 
the  RfD  was  0.1  milligram  per  kilogram 
per  day  (mg/kg/day).  EPA  has  revised 
this  Rfb  to  0.9  mg/kg/day.  This  higher 
value  reflects  a  slightly  lower  toxicity 


and.  as  stated  above,  supports  the 
delisting  decision. 

A  number  of  the  commenters  that 
oppose  the  delisting  stated  that  there  are 
substantial  data  to  support  a  concern  for 
health  effects  from  acetone,  and  that 
EPA's  review  of  evidence  of  toxicity  for 
acetone  must  address  the  serious 
concerns  raised  by  the  Agency  for  Toxic 
Substances  and  Disease  Registry 
(ATSDR)  in  its  Draft  Toxwohgical 
Profile  for  Acetone.  In  addition,  as  some 
commenters  have  pointed  out,  there  are 
insufficient  data  to  assess  the  toxicity  of 
acetone. 

As  reviewed  by  the  ATSDR,  there  has 
been  considerable  research  on  the 
health  effects  of  acetone.  However,  most 
of  this  research  has  involved  acute  or 
subchronic  exposure  to  relatively 
moderate  and  high  levels  of  acetone. 
There  is  a  lack  of  information  with 
which  to  firmly  characterize  the  critical 
effects  of  low-level  exposure  to  acetone. 
Under  EPCRA  section  313.  a  lack  of 
evidence  caimot  be  used  as  a  basis  for 
listing  a  chemical.  The  known  toxicity 
levels  for  acetone  fall  in  the  range  which 
can  be  considered  to  be  moderately  low 
to  low.  and  the  decision  must  be  based 
on  the  weight-of-the-evidence  available. 

EPA  has  reviewed  the  ATSDR  draft 
profile  as  well  as  other  relevant 
materials  and  has  concluded  that  there 
is  not  sufficient  evidence  of  toxicity  to 
retain  acetone  on  the  EPCRA  section 
313  list.  According  to  the  ATSDR.  based 
on  a  lowest  observed  adverse  effect  level 
(LOAEL)  of  1.250  parts  per  million 
(ppm)  for  (transient)  neurological  effects 
over  a  6-week  period,  intermediate  and 
chronic  inhalation  Minimal  Risk  Levels 
(MRLs)  of  13  ppm  were  calculated. 
Furthermore,  the  ATSDR  indicates  that 
levels  of  acetone  which  are  normally 
found  in  outdoor  air  are  generally 
significantly  lower  than  this,  at  less  than 
8  parts  per  bilUon  (ppb).  and  also 
generally  lower  than  the  air 
concentrations  of  acetone  inside  homes. 
At  this  time,  there  is  insufficient 
evidence  regarding  chronic  or 
subchronic  exposure  to  such  low  levels 
of  acetone  to  warrant  listing  (Ref.  1). 

Several  commenters  recommended 
that  EPA  require  industry  to  fully  test 
acetone  for  toxicity  under  the  criteria  of 
section  4  of  the  Toxic  Substances 
Control  Act  (TSCA).  stating  that  testing 
should  be  performed  before  acetone  is 
removed  from  the  public's  right-to- 
know.  Other  commenters,  noting  that 
EPA  is  currently  negotiating  with 
industrial  users  of  acetone  for 
neurotoxicity  testing  of  the  chemical, 
claimed  that  the  proposal  for  delisting  is 
ill-timed  and  inappropriate. 

At  this  time,  the  Agency  has  already 
entered  into  an  Enforceable  Consent 


Agreement  with  industry,  requiring 
subchronic  testing  of  acetone  for 
neurotoxicity.  At  concentrations  to 
which  workers  may  be  exposed  in  the 
workplace,  which  are  much  higher  than 
those  in  outdoor  air.  central  nervous 
system  (CNS)  effects  such  as  narcosis, 
headache,  and  changes  in  operant 
behavior  do  appear  to  be  relevant 
concerns  indicative  of  neurotoxicity. 
However,  the  criteria  for  requiring 
neurotoxicity  testing  under  TSCA 
section  4  and  the  criteria  for  inclusion 
in  section  313  of  EPCRA  are  very 
different.  At  this  point  in  time,  the 
weight-of-the-evidence  is  not  sufficient 
to  show  that  acetone  meets  the  EPCRA 
section  313(d)(2)  criteria  for  listing.  EPA 
cannot  deny  a  petition  under  EPCRA 
section  313  based  on  the  fact  that  testing 
is  going  to  be  performed  to  fill  data 
gaps. 

A  number  of  commenters  stated  that 
EPA  should  consider  the  synergistic 
effects  of  acetone  together  with  other 
chemicals  and  stated  that  exposure  to 
acetone  is  well  knowTi  to  increase  the 
toxicity  of  many  other  chemicals. 
Conmienters  stated  that  the  increased 
toxicity  of  other  compounds  in 
combination  with  exposure  to  acetone, 
as  detailed  in  the  ATSDR  draft  profile, 
justifies  maintaining  the  EPCRA  section 
313  listing  of  acetone. 

The  ATSDR  draft  profile  does  provide 
a  detailed  review  of  the  interaction  of 
acetone  and  other  chemicals.  This 
report  indicates  that  acetone  may  alter 
the  effect  of  other  chemicals  by  either 
increasing,  decreasing,  having  a  mixed 
effect  on  or  having  no  effect  on  their 
toxicity.  For  example,  carbon 
tetrachloride,  halogenated  alkanes, 
ethanol,  and  some  ketones  were  more 
toxic  when  co-administered  with 
acetone.  However,  acetone  had  mixed 
effects  on  the  toxicity  of  other  chemicals 
(dichlorobenzene,  chlorinated  alkanes, 
possibly  halogenated  alkanes, 
nitrosoamine,  and  acetonitrile)  either  at 
varying  doses  or  for  different  toxicity 
endpoints.  Furthermore,  acetone  had  no 
reported  effect  on  styrene  or  methyl 
ethyl  ketone,  and  actually  reduced  the 
toxicities  of  acetaminophen  and 
semicarbazide  (Ref.  1). 

As  with  the  toxicity  of  acetone  alone, 
the  doses  of  acetone  required  for  these 
interactive  effects  far  exceed  the 
concentrations  of  acetone  which  are 
found  in  outdoor  air.  For  example,  the 
lowest  doses  for  acetone  potentiation  of 
toxicity  reported  by  the  ATSDR  were 
found  with  carbon  tetrachloride.  Liver 
toxicity  of  carbon  tetrachloride  was 
shown  to  be  potentiated  by  co- 
administration of  acetone.  However, 
non-effective  doses  of  acetone  were  as 
high  as  78  milligrams/kilogram  (mg/kg) 


twice  a  day  for  3  days,  or  1 .000  ppm 
over  4  hours  (Ref.  1). 

Again,  the  weight-of-the-evidence  for 
the  synergistic  effects  of  acetone  on  the 
toxicity  of  other  chemicals  is  not 
sufficient  to  show  that  acetone  meets 
the  EPCRA  section  313(d)(2)  criteria  for 
listing. 

Several  commenters  state  that  EPA 
has  not  considered  the  effects  of  acetone 
on  susceptible  populations  such  as 
children,  the  elderly,  or  pregnant 
women,  as  detailed  in  the  ATSDR  draft 
profile.  EPA  disagrees.  The  ATSDR  draft 
profile  reported  no  human  data  on 
acetone  in  "more  susceptible 
populations."  Several  studies  in  rats 
reported  possible  sex  differences  in 
susceptibility.  Other  factors  which  may 
have  affected  susceptibility  in  rats  were 
age  and  pregnancy;  however,  no  doses 
were  reported. 

The  National  Council  of  the  Paper 
Industry  for  Air  and  Stream 
Improvement  Inc.  submitted  a  review  on 
the  Toxicity  of  Acetone  in  support  of 
delisting  acetone.  This  report  concludes 
that  acetone  does  cause  CNS  depression 
and  irritation  of  mucous  membranes, 
but  that  these  effects  become  apparent 
only  at  high  concentrations  (above  500 
ppm  for  irritation  and  1 ,000  ppm  for 
CNS  effects). 

This  review  was  not  as  detailed  as  the 
ATSDR  Draft  Toxicological  Profile  for 
Acetone;  however,  reports  of  effective 
dose  levels  were  similar.  This  review 
provides  further  indication  of  the 
relatively  high  levels  of  acetone 
necessary  to  induce  toxicity  or  enhance 
the  toxicity  of  other  chemicals. 

The  Chesapeake  Bay  Foundation 
commented  that  acetone  is  toxic  to 
aquatic  life,  and  that  it  has  apotential 
to  bioaccumulate,  and  therefore,  it 
should  not  be  removed  from  the  EPCRA 
section  313  list  of  toxic  chemicals.  The 
commenter  cites  toxicity  values  of  10 
milligrams/liter  (mg/L)  to  Daphnia 
magna,  and  a  median  lethal 
concentration  (LC50)  for  the  clawed  toad 
of  25  mg/L. 

The  toxicity  values  quoted  by  the 
commenter  are  within  the  range  which 
are  considered  by  EPA  to  be 
"moderately  low."  However,  the 
majority  of  the  available  aquatic  toxicity 
(LC50)  values  for  acetone  are  greater  than 
100  mg/L.  In  fact,  several  studies 
reported  LC50  values  for  Daphnia  magna 
of  greater  than  100  mg/L.  Taken  as  a 
whole,  the  data  indicate  that  acetone 
presents  a  low  level  of  hazard  to  aquatic 
organisms.  As  to  the  statement  that 
acetone  has  the  potential  to 
bioaccumulate,  EPA  disagrees.  As  stated 
in  the  proposed  rule,  acetone  is  readily 
biodegradable  in  aquatic  systems.  Its 
octanol/water  coefficient  (-0.24) 


indicates  a  low  potential  for 
bioaccimiulation,  and  its  high  water 
solubility  indicates  that  ac^etone  is  not 
likely  to  biomagnify.  The  commenter 
did  not  supply  any  data  which  would 
lead  EPA  to  change  this  assessment. 

The  Maine  Greens  comment  that 
acetone  is  a  known  hazardous  substance 
based  on  flammability,  and  the  State 
and  Territorial  Air  Pollution  Program 
Administrators/ Association  of  Local 
Pollution  Control  Officials  comments 
that  acetone  should  not  be  removed 
from  the  EPCRA  section  313  list  of  toxic 
chemicals  because  delisting  a  flammable 
solvent  will  eliminate  information 
needed  by  emergency  response 
personnel  regarding  the  true  hazard 
presented  by  a  given  facility. 

While  EPA  beUeves  that  the  data 
collected  under  EPCRA  section  313  may 
be  of  use  to  local  response  authorities  in 
developing  emergency  response  plans,  it 
is  not  the  primary  focus  of  EPCRA 
section  313  as  it  is  with  EPCRA  sections 
302-312.  Furthermore,  flammability  is 
not  one  of  the  criteria  for  listing  a 
substance  under  EPCRA  section  313. 

B.  Rationale  for  Delisting  and 
Conclusions 

EPA  is  granting  the  petition  by 
deleting  acetone  from  the  EPCRA 
section  313  list.  EPA  believes  that 
acetone  does  not  meet  the  toxicity 
criteria  of  EPCRA  section  313(d)(2)(A) 
because  acetone  exhibits  acute  toxicity 
only  at  levels  that  greatly  exceed 
releases  and  resultant  exposures. 
Specifically,  acetone  cannot  reasonably 
be  anticipated  to  cause  "*   *   * 
significant  adverse  acute  human  health 
effects  at  concentration  levels  that  are 
reasonably  likely  to  exist  beyond  facility 
site  boundaries  as  a  result  of 
continuous,  or  frequently  reciuring 
releases." 

EPA  believes  that  acetone  does  not 
meet  the  toxicity  criteria  of  EPCRA 
section  313(d)(2)(B)  because  acetone:  (1) 
Cannot  reasonably  be  anticipated  to 
cause  cancer  or  neurotoxicity  and  has 
not  been  showrn  to  be  mutagenic,  and  (2) 
cannot  reasonably  be  anticipated  to 
cause  adverse  developmental  effects  or 
other  chronic  effects  except  at  relatively 
high  dose  levels. 

EPA  believes  that  acetone  does  not 
meet  the  toxicity  criteria  of  EPCRA 
section  313(d)(2)(C)  because  acetone 
causes  adverse  environmental  effects 
only  at  relatively  high  dose  levels. 

Based  upon  evaluation  of  the  petition, 
available  toxicity  and  exposure 
information,  and  public  comment.  EPA 
reaffirms  its  determination  that  acetone 
meets  the  EPCRA  section  313(d)(3) 
criteria  for  deletion.  Therefore.  EPA  is 
finalizing  the  deletion  of  acetone  from 


the  list  of  chemicals  subject  to  reporting 
under  section  313  of  EPCRA. 

This  petition  does  not  request  that 
any  action  be  taken  under  any  statutory 
provision  other  than  EPCRA  section 
313,  and  today's  rule  should  not  be 
inferred  as  an  action  under  any  statutory 
provision  other  than  EPCRA  section 
313.  Each  statute  prescribes  different 
standards  for  adding  or  deleting 
chemicals  or  pollutants  from  its 
respective  list.  Specifically,  the  deletion 
of  acetone  from  the  EPCRA  section  313 
list  does  not  alter  its  regulatory  status 
under  other  statutory  provisions. 
Today's  rule  is  based  solely  on  the 
criteria  in  EPCRA  section  313. 

IV.  Effiective  Date 

This  action  is  effective  Jime  16, 1995. 
Thus  the  last  year  in  which  facilities 
had  to  file  a  Toxic  Release  Inventory 
(TRI)  report  for  acetone  was  1994, 
covering  releases  and  other  activities 
that  occurred  in  1993. 

Section  313(d)(4)  provides  that  "[a]ny 
revision"  to  the  section  313  list  of  toxic 
chemicals  shall  take  effect  on  a  delayed 
basis.  EPA  interprets  this  delayed 
effective  date  provision  to  apply  only  to 
actions  that  add  chemicals  to  the  section 
313  list.  For  deletions,  EPA  may,  in  its 
discretion,  make  such  actions 
immediately  effective.  An  immediate 
effective  date,  in  these  circumstances,  is 
also  consistent  with  5  U.S.C.  section 
553(d)(1)  because  a  deletion  from  the 
section  313  list  relieves  a  regulatory 
restriction. 

EPA  believes  that  where  the  Agency 
has  determined,  as  it  has  with  acetone, 
that  a  chemical  does  not  satisfy  any  of 
the  criteria  of  section  313(d)(2)(A)--{C). 
no  purpose  is  served  by  requiring 
facilities  to  collect  data  or  file  TRI 
reports  for  that  chemical,  or,  therefore, 
by  leaving  that  chemical  on  the  section 
313  list  for  any  additional  period  of 
time.  This  construction  of  section 
313(d)(4)  is  consistent  with  previous 
rules  deleting  chemicals  from  the 
section  313  fist.  For  further  discussion 
of  the  rationale  for  immediate  effective 
dates  for  EPCRA  section  313  delistings, 
see  59  FR  33205  June  28.  1994. 

V.  Rulemaking  Record  ^ 

The  record  supporting  this  rule  is 
contained  in  the  docket  number 
OPPTS-^OOOBSA.  All  documents, 
including  an  index  of  the  docket,  are 
available  in  the  TSCA  Nonconfidential 
Information  Center  (NCIC),  also  known 
as  the  TSCA  Public  Docket  Office,  from 
noon  to  4  p.m..  Monday  through  Friday, 
excluding  legal  holidays.  The  TSCA 
Public  Docket  Office  is  located  at  EPA 
Headquarters.  Rm.  NE-B607.  401  M  St.. 
SW..  Washington.  DC  20460. 
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VII.  Regulatory  Assessment 
Requirements 

A.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735.  October  4. 1993),  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  review  by  the  Office  of 
Management  and  Budget  (OMB)  and  the 
requirements  of  the  Executive  Order. 
Under  section  3(0.  the  Order  defines  a 
"significant  regulatory  action"  as  an 
action  likely  to  lead  to  a  rule  (1)  Having 
an  annual  effect  on  the  economy  of  $100 
million  or  more,  or  adversely  and 
materially  affecting  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities  (also 
referred  to  as  "economically 


significant");  (2)  creating  serious 
inconsistency  or  otherwise  interfering 
with  an  action  laken  or  planned  by 
another  agency;  (3)  materially  altering 
the  budgetary  impacts  of  entitlements, 
grants,  user  fees,  or  loan  programs;  or  (4) 
raising  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  this  Executive  Order. 
In  accord  with  Executive  Order 
12866,  EPA  has  prepared  an  economic 
analysis  of  this  final  rule.  This  final  rule 
will  reduce  the  number  of  reports 
submitted  under  EPCRA  section  313  by 
2,500  f>er  year.  EPA  estimated  that  this 
will  yield  savings  of  $7  million  per  year 
for  industry  and  EPA.  Pursuant  to  the 
terms  of  this  Executive  Order,  EPA  has 
determined  that  this  final  rule  is  not 
significant  and  therefore  not  subject  to 
OMB  review. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act 
of  1980.  EPA  must  conduct  a  small 
business  analysis  to  determine  whether 
a  substantial  number  of  small  entities 
will  be  significantly  affected.  Because 
this  final  rule  eliminates  an  existing 
requirement,  it  would  result  in  cost 
savings  to  facilities,  including  small 
entities. 

C.  Paperwork  Reduction  Act 

This  final  rule  relieves  facilities  from 
having  to  collect  information  on  the  use 


and  releases  of  acetone.  Therefore,  there 
were  no  information  collection 
requirements  for  OMB  to  review  under 
the  provisions  of  the  Paperwork 
Reduction  Act  of  1980,  44  U.S.C.  3501 
et  seq.  This  rule  will  reduce  reporting 
burden  by  approximately  131,000  hours 
per  year." 

List  of  Subjects  in  40  CFR  Part  372 

Envirorunental  protection.  Chemicals, 
Community  right-to-know.  Reporting 
and  recordkeeping  requirements,  and 
Toxic  chemicals. 

Dated:  June  9,  1995. 

Lynn  R.  Goldman, 

Assistant  Administrator  for  Prevention, 
Pesticides  and  Toxic  Substances. 

Therefore.  40  CFR  part  372  is 
amended  as  follows: 

1.  The  authority  citation  for  part  372 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  11013  and  11028. 
§372.65    [Amended] 

2.  Section  372.65(a)  and  (b)  are 
amended  by  removing  the  entire  entry 
for  acetone  under  paragraph  (a)  and 
removing  the  entire  CAS  No.  entry  for 
67-64-1  under  paragraph  (b). 

[FR  Doc.  95-14805  Filed  6-15-95;  8:45  am) 
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purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  ttie  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  335 
[Docket  No.  93-026-4] 
RIN0579-AA61 

Introduction  of  Nonindigenous 
Organisms 

agency:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 
ACTION:  Proposed  rule;  withdrawal. 

SUMIMARY:  We  are  withdrawing  a 
proposed  rule  to  establish  regulations 
governing  the  introduction  (importation, 
interstate  movement,  and  release  into 
the  environment)  of  certain 
nonindigenous  organisms.  Additionally, 
we  are  notifying  the  public  of  our  intent 
to  publish  an  advance  notice  of 
proposed  rulemaking  to  solicit  further 
public  comment  regarding  what  should 
be  proposed  in  any  new  proposed  rule. 
We  are  taking  this  action  after 
considering  the  comments  on  the 
proposed  rule. 

DATES:  Withdrawal  of  proposed  rule 
effective  June  16. 1995. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Matthew  H.  Royer.  Chief  Operations 
Officer.  Biological  Assessment  and 
Taxonomic  Support.  PPQ.  APHIS.  Suite 
4A01.  4700  River  Road  Unit  133. 
Riverdale.  MD  20737-1236;  (301)  734- 
7654. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  January  26. 1995,  the  Animal  and 
Plant  Health  Inspection  Service  (APHIS) 
published  a  proposed  rule  in  the 
Federal  Register  (60  FR  5288-5307, 
Docket  No.  93-026-1)  to  establish 
regulations  governing  the  introduction 
(importation,  interstate  movement,  and 
release  into  the  environment)  of  certain 
nonindigenous  organisms.  In  that 
document,  APHIS  stated  that  the 
proposed  rule  appeared  to  be  necessary 


because  the  plant  pest  regulations  under 
which  the  movement  of  certain 
nonindigenous  organisms  are  currently 
regulated  do  not  adequately  address  the 
introduction  of  nonindigenous 
organisms  that  may  potentially  be  plant 
pests.  The  proposed  regulations  were 
intended  to  provide  a  means  of 
screening  certain  nonindigenous 
organisms  prior  to  their  introduction  to 
determine  the  potential  plant  pest  risk 
associated  with  a  particular 
introduction. 

We  initially  solicited  comments  on 
the  proposed  rule  for  60  days  ending  on 
March  27, 1995.  We  also  hosted  thr^ 
public  hearings  regarding  the  proposed 
rule  during  that  initial  comment  period, 
in  Kansas  City,  MO,  on  March  6, 1995; 
in  Sacramento,  CA,  on  March  7, 1995; 
and  in  Washington,  DC,  on  March  10, 
1995.  We  received  several  requests  for 
an  extension  of  the  comment  period  to 
allow  interested  parties  additional  Ume 
to  comment  on  the  proposal,  as  well  as 
a  request  that  we  hold  a  public  hearing 
in  Hawaii.  In  response  to  those  requests, 
we  published  a  notice  in  the  Federal 
Register  on  March  21,  1995  (60  FR 
14928-14929,  Docket  No.  93-026-2), 
that  extended  the  comment  period  for 
the  proposed  rule  until  May  26. 1995. 
and  announced  that  a  public  hearing 
would  be  held  in  Honolidu.  HI,  on  April 
6, 1995. 

By  the  close  of  the  extended  comment 
period,  we  had  received  a  total  of  251 
comments.  The  comments  were 
submitted  by  fanners;  weed  control 
committees  and  districts;  university 
researchers;  biological  control 
researchers,  producers,  distributors,  and 
practitioners;  waste  treatment  and 
recycling  facilities;  composters; 
members  of  Congress;  local.  State,  and 
Federal  agencies;  commercial 
laboratories;  organic  farmers  and 
cooperatives;  private  citizens;  a  fish 
hatchery;  collections  and  museums; 
industry  associations;  scientific 
societies;  and  foreign  government 
agencies. 

None  of  the  commenters  supported 
the  proposed  rule  as  vmtten.  Some 
commenters  requested  that  the  proposed 
rule  be  withdrawn  and  reconsidered, 
while  others  recommended  that  we 
incorporate  changes  in  any  final  rule  to 
be  published.  Many  commenters 
disagreed  with  the  proposed  lists  of 
regulated  organisms  and  exempted 
organisms,  or  expressed  the  belief  that 


the  proposed  rule  would  impose 
unnecessary  restrictions  on  the 
introduction  of  organisms.  Finally, 
many  commenters  disagreed  with 
APHIS'  analysis  of  the  economi^impact 
of  the  propc«ed  rule,  stating  that  they 
believed  that  the  costs  of  complying 
with  the  proposed  regulations  would  be 
greater  than  APHIS  had  anticipated. 

After  considering  all  the  comments, 
we  have  concluded  that  we  should  not 
proceed  with  a  final  rule  based  on  the 
proposal  because  the  revisions  that 
would  be  necessary  to  reconcile  the 
proposed  regulations  with  the  very 
diverse  views  expressed  in  the 
comments  would  be  so  significant  that 
the  final  rule  would  be  substantially 
difi^erent  from  the  proposed  rvde  on 
which  the  public  had  the  opportunity  to 
comment.  Therefore,  we  are 
withdrawing  the  January  26, 1995, 
proposed  rule.  We  do,  however,  plan  to 
develop  new  proposed  regulations  to 
address  the  inadequacies  in  our  current 
plant  pest  regulations  and  to  provide  a 
means  of  screening  organisms  prior  to 
their  introduction  to  determine  the 
potential  plant  pest  risks  associated 
with  such  introductions.  The  concerns 
and  recommendations  of  all  those  who 
commented  on  the  proposed  rule  that 
we  are  withdrawing  will  be  considered 
during  the  development  of  any  new 
proposed  regulations.  Further,  we  will 
publish  an  advance  notice  of  proposed 
rulemaking  in  a  future  issue  of  the 
Federal  Register  to  solicit  additional 
input  from  interested  persons  and  to 
present  opportimities  for  additional 
public  participation  in  discussions  of 
the  scope,  rationale,  and  basis  of  any 
new  proposed  regulations. 

Authority:  7  U.S.C.  150aa-150jj.  151-164a, 
167,  and  1622(n):  31  U.S.C  9701;  42  U.S.C 
4331  and  4332;  7  CFR  2.17,  2.51,  and 
371.2(c). 

Done  in  Washington,  DC,  this  9th  day  of 
June  1995. 

Terry  L.  Medley, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 

[FR  Doc.  95-14815  Filed  6-13-95;  1:45  pm] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Dodcst  No.  95-NII»-19-AD] 

Airworthiness  Directives;  General 
Dynamics  (Convair)  Model  240  Series 
Airplanes,  Including  Model  T-29 
(Military)  Airplanes;  Model  340  and  440 
Series  Airplanes;  and  Model  C-131 
(Military)  Airplanes;  Including  Those 
Modified  tor  Turtx>-Propeller  Power 

AOENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NFRM). 

SUMMARY:  This  docimient  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
various  General  Dynamics  (Convair) 
airplanes.  This  proposal  would  require 
revising  the  Airplane  FUght  Manual  to 
require  that  the  flight  crew  limit  the  flap 
settings  during  certain  icing  conditions 
and  air  temperatiu«s.  This  proposal  is 
prompted  by  reports  indicating  that 
incidents  involving  uncommanded 
pitch  excursions  have  occurred  due  to 
ice  contaminated  tailplane  stall  (ICTS) 
that  occurred  during  or  following  flight 
in  icing  conditions.  If  flap  settings  are 
increased  for  landing  when  ICTS  is 
present,  elevator  control  could  be 
affected  adversely  and  the  airplane 
could  descend  uncontrollably.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  ensure  that  the  flight 
crew  is  advised  of  the  potential  hazard 
related  to  increasing  the  flap  settings 
when  ICTS  is  present,  and  die 
procedures  necessary  to  address  it. 
DATES:  Comments  must  be  received  by 
August  14, 1995. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  95-NM- 
19-AD,  1601  Lind  Avenue,  SW., 
Ronton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  Gfrerer,  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANM- 
130L,  FAA,  Transport  Airplane 
Directorate,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  CaUfomia  90712; 
telephone  (310)  627-5338;  fax  (310) 
627-5210. 


SUPPLEMENTARY  INFORMATKM: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  maldng  of  the 
proposed  rxUe  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  tripUcate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  nde.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  95-NM-19-AD."  The 
postcard  will  be  date  stamped  and 
retiuTied  to  the  coramenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
95-NM-19-AD,  1601  Lind  Avenue, 
SW..  Ronton,  Washington  98055-4056. 

Discussion 

The  FAA  has  received  reports 
indicating  that  incidents  involving 
uncommanded  pitch  excursions  have 
occurred  .on  various  turbo-propeller 
powered  airplanes,  including  General 
E)ynamics  (Convair)  airplanes.  These 
pitch  excursions  were  caused  by  ice 
contaminated  tailplane  stall  (ICTS). 
which  occurred  diuing  or  following 
flight  in  icing  conditions.  If  the  flap 
settings  are  increased  for  landing  when 
ICTS  is  present,  elevator  control  could 
be  affected  adversely.  This  condition,  if 
not  corrected,  could  result  in 
uncontrollable  descent  of  the  airplane. 

Icing  conditions  can  be  encountered 
diuing  the  approach  for  the  landing 
phase  of  flight.  Further,  ice  can 
accumulate  on  the  tailplane  before  it 
begins  to  accumulate  on  the  wings. 
Since  ice  may  form  quickly,  in  the  case 


of  the  tailplane,  such  ice  formation 
could  reach  hazardous  proportions 
during  the  approach  phase  without  any 
prior  evidence  of  its  presence  in  the 
"clean"  (cruise)  configuration. 

The  flight  crew  can  only  determine  if 
ice  is  forming  on  the  airplane  by  looking 
out  the  window  at  the  wings.  If  the 
flight  crew  does  not  observe  any  ice  on 
the  wings,  they  could  assume  that  the 
airplane  is  free  of  ice  and  proceed  to 
select  certain  flap  settings  during  the 
approach  phase  without  properly 
configuring  the  airplane  for  icing 
conditions  by  tiuning  on  the  anti-icing 
system.  In  addition,  the  flight  crew  may 
increase  the  flap  settings  for  landing 
and,  consequently,  elevator  control  can 
be  affected  adversely. 

In  response  to  the  reports  of 
uncommanded  pitch  exclusions,  the 
FAA  and  the  National  Aeronautics  and 
Space  Administration  (NASA) 
sponsored  two  International  Tailplane 
Icing  workshops  in  November  1991  and 
April  1993.  In  addition  to 
representatives  from  the  FAA  and 
NASA,  workshop  participants  included 
representatives  from  certain  foreign 
airworthiness  authorities,  foreign  and 
domestic  manufacturers,  and  industry. 
As  a  result  of  these  workshops, 
emphasis  was  placed  on  improving 
flight  crew  awareness  of  ICTS.  For  the 
longer  term,  a  review  of  certain  Federal 
Aviation  Regulations  (FAR)  that  pertain 
to  ice  protection/detection  and  tailplane 
aerodynamic  issues  also  was  conducted. 

Additionally,  the  FAA  conducted 
flight  tests  on  veirious  turbo-propeller 
powered  airplanes,  including  General 
Dynamics  (Convair)  Model  5800  series 
airplanes.  (This  airplane  model  is 
similar  to  a  Model  340  series  airplane 
equipped  with  turbo-prop  engines.) 
During  the  certification  of  Model  5800 
series  airplanes,  the  FAA  performed  a 
series  of  flight  test  maneuvers  to 
determine  if  the  airplane  would  be 
susceptible  to  ICTS.  Results  of  these 
flight  test  maneuvers  indicate  that  these 
airplanes  are  susceptible  to  ICTS.  Such 
susceptibility  is  directly  related  to  the 
angle-of-attack  (AOA)  of  the  tailplane 
and  the  sensitivity  of  the  airfoil  to 
degradation  by  contamination  often 
associated  with  efficient  airfoil  design. 

The  FAA  has  issued  a  number  of 
airworthiness  directives  (AD)  to  correct 
the  same  unsafe  condition  described 
previously  on  various  transport  category 
airplane  types.  Examples  of  those  AD's 
include  the  following: 
—AD  86-20-02,  amendment  39-5429 
(51  FR  34452.  September  29. 1986), 
applicable  to  Aerospatiale  Model 
ATR-42  series  airplanes; 
—AD  91-16-01.  amendment  39-7091 
(56  FR  37468.  August  7. 1991). 


applicable  to  Mitsubishi  Heavy 

Industries  (MHI)  Model  YS-11  and 

-11 A  series  airplanes;  and 
—AD  86-06-03  Rl .  amendment  39- 

5917  (53  FR  16385.  May  9, 1988), 

applicable  to  SAAB-Fairchild  Model 

SF-340A  series  airplanes. 

The  FAA  finds  that  the  FAA- 
approved  Airplane  Flight  Manual 
(AFM)  for  General  Dynamics  (Convair) 
Model  240  series  airplanes  [including 
Model  T-29  (military)  airplanes].  Model 
340  and  440  series  airplanes,  and  Model 
C-131  (military)  airplanes,  including 
those  modified  for  turbo-propeller 
power,  must  be  revised.  This  revision 
must  include  procedures  to  ensure  that 
the  flight  crew  does  not  select  a  flap 
setting  of  more  than  30  degrees  after 
icing  conditions  have  been  encountered, 
when  icing  conditions  are  anticipated 
during  approach  and  landing,  or  when 
the  outside  air  temperature  is  +5  degrees 
Celsius  or  below  and  any  visible 
moisture  is  present.  The  FAA  has 
determined  that  such  procedures 
currently  are  not  defined  adequately  in 
the  AFM  for  these  airplanes. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  revising  the  Limitations  Section 
of  the  FAA-approved  AFM  to  Umit  flap 
selection  during  certain  icing  conditions 
and  air  temperatures. 

There  are  approximately  282  Model 
240  series  airplanes,  including  Model 
T-29  (miUtary)  airplanes;  Model  340 
and  440.  series  airplanes;  Model  C-131 
(military)  airplanes,  and  those  models 
modified  for  turbo-propeller  power;  of 
the  affected  design  in  the  worldwide 
fleet.  The  FAA  estimates  that  197 
airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD,  that  it 
would  take  approximately  1  work  hour 
per  airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Based  on  these 
figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $1 1.820.  or  $60  per 
airplane. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government  Therefore, 


in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procediues  (44 
FR  11034,  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.Q  App.  1354(a),  1421 
and  1423;  49  U.S.Q  106(g):  and  14  CFR 
11.89. 

S  39.13    [AmwKlad] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

General  Dynamics  (Convair):  Docket  95- 
NM-19-AD. 

Applicability:  All  Model  240  series 
airplanes,  including  Model  T-29  (military) 
airplanes;  Model  340  and  440  series 
airplanes;  and  Model  C-131  (military) 
airplanes;  including  those  models  modified 
for  turbo-profteller  power  (commonly 
referred  to  as  Model  580,  600,  and  640  series 
airplanes);  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  ensure  that  the  flight  crew  is  advised  of 
the  potential  hazard  associated  with 
increasing  the  flap  settings  when  ice 
contaminated  tailplane  stall  (ICTS)  is 
present,  and  the  procedures  necessary  to 
address  it,  accomplish  th6  following: 

(a)  Within  30  days  after  the  effective  date 
of  this  AD,  revise  the  Limitations  Section  of 
the  FAA-approved  Airplane  Flight  Manual 
(AFM)  to  include  the  following  procedures. 


which  will  limit  the  flap  settings  during 
certain  icing  conditions  and  air  temperatures. 
This  may  be  accomplished  by  inserting  a 
copy  of  this  AD  in  the  AFM. 

"Flap  Limitation  in  Icing  Conditions 

Flap  selection  is  limited  to  a  maximum  of 
30  degrees  after  icing  conditions  have  been 
encountered;  or  when  icing  conditions  are 
anticipated  during  approach  and  landing;  or 
when  the  outside  air  temperature  is  +5 
degrees  Celsius  or  below  and  any  visible 
moistiu«  is  present."  • 

(b)  An  altemative  method  of  compliance  or 
adjustment  of  the  compliance  time  that     ^ 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (ACO), 
FAA,  Transport  Airplane  Directorate. 
Of>erators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Los  Angeles  ACO. 

Note:  Information  concerning  the  existence 
of  approved  altemative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  ACO. 

(c)  Special  flight  permits  may  t>e  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  )une  12, 
1995. 

DarreU  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  95-14766  Filed  6-15-95:  8:45  am| 
BILUNO  CODE  4»10-13-U 


14  CFR  Part  39 

[Docket  No.  95-NM-60-AD] 

Airworthiness  Directives;  McDonnell 
Douglas  Model  DC-10-10  Series 
Airplanes 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  McDonnell  Douglas  DC-10-10 
series  airplanes.  This  proposal  would 
require  inspections  of  the  wings  to 
detect  cracks  in  the  aft  spar  lower  cap. 
in  certain  stringer  butteiifly  cUps  on  die 
bulkheads,  and  in  certain  fastener  holes; 
and  repair,  if  necessary.  This  proposal 
would  also  require  modification  of  those 
areas  of  the  wings,  which  would 
terminate  the  repetitive  inspection 
requirements.  This  proposal  is 
prompted  by  reports  indicating  that, 
during  fatigue  testing  of  the  wing 
structure,  cracks  developed  in  the  aft 
spar  lower  cap,  in  certain  stringer 
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butterfly  clips,  and  in  certain  fastener 
holes  due  to  fatigue-related  stress.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  such  fatigue- 
related  cracking,  which  could  lead  to 
Jhe  failure  of  the  aft  spar  cap  and 
consequently  could  reduce  structural 
integrity  of  the  wing. 
DATES:  Comments  must  be  received  by 
August  14, 1995. 
ADDRESSES:  SiAmit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  [hrectorate,  ANM-103, 
Attention:  Rules  Docket  No.  95-NM- 
50-AD,  1601  Land  Avenue.  SW.. 
Ronton,  Washington  98055-^056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
McDonnell  Douglas  Corporation,  2855 
Lakewood  Boulevard,  Long  Beach, 
California  90846.  Attention:  Technical 
Publications  Business  Administration, 
Dept.  C1-L51,  M.C.  2-60.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate.    ' 
1601  Lind  Avenue,  SW.,  Renton, 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Cecil,  Aerospace  Engineer,  Airframe 
Branch,  ANM-120L.  FAA,  Transport 
Airplane  Directorate,  Los  Angeles 
Aircraft  Certification  Office,  3960 
Paramount  Boulevard,  Lakewood. 
CaUfomia  90712-4137;  telephone  (310) 
627-5322;  fax  (310)  627-5210. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications    . 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 


proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  95-NM-50-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
95-NM-50-AD.  1601  Lind  Avenue, 
SW.,  Renton.  Washington  98055-4056. 

Discussion 

The  FAA  has  received  reports 
indicating  that,  during  fatigue  testing  of 
the  wing  structure  of  a  McDonnell 
Douglas  Model  DC-10-10  series 
airplane,  cracks  developed  in  the  aft 
spar  lower  cap,  in  the  stringer  butterfly 
clips  on  the  bulkheads  at  stations 
Xo„=372.000  and  X<„=402.000,  and  in 
the  fastener  holes  of  the  access  doors  of 
the  inboard  upper  surface.  The  cause  of 
this  cracking  has  been  attributed  to 
fatigue-related  stress.  The  effects  of  such 
fatigue-related  cracking  could  lead  to 
the  failure  of  the  aft  spar  cap.  This 
condition,  if  not  detected  and  corrected 
in  a  timely  manner,  could  result  in 
reduced  structural  integrity  of  the  wing. 
The  FAA  has  reviewed  and  approved 
McDonnell  Douglas  DC-10  Service 
Bulletin  57-36.  Revision  7.  dated 
December  11, 1992,  which  describes 
procedures  for  performing  repetitive 
eddy  current  inspections  of  the  wings  to 
detect  cracks  in  ihe  aft  spar  lower  cap, 
in  the  stringer  butterfly  clips  on  the 
bulkheads  at  stations  Xo„=372.000  and 
XoR=402.000,  and  in  the  fastener  holes 
of  die  access  doors  of  the  inboard  upper 
surface.  This  service  bulletin  also 
describes  procedures  for  modification  of 
those  areas  of  the  wings.  For  certain 
airplanes,  the  modification  involves 
stress  coining  the  fastener  holes  and 
replacing  existing  fasteners  with 
interference-fit  fasteners,  which  will 
minimize  the  possibility  of  crack 
development.  For  certain  other 
airplanes,  the  modification  involves 
adding  shear  angles  to  the  panel 
supports  of  the  wing  and  ring  pad  stress 
coining  the  fastener  holes  of  the  access 
doors  of  the  wing,  which  will  minimize 
the  possibility  of  cracks  developing  in 
the  stringer  clips  and  fastener  holes  of 
the  access  doors.  Accoipplishment  of 
these  modifications  would  eliminate  the 
need  for  the  repetitive  inspections. 


Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  repetitive  eddy  current 
inspections  of  the  wings  to  detect  cracks 
in  the  aft  spar  lower  cap,  in  the  stringer 
butterfly  cUps  on  the  bulkheads  at 
stations  X<„=372.000  and  X<„=402.000, 
and  in  the  fastener  boles  of  the  access 
doors  of  the  inboard  upper  surface.  The 
proposed  AD  would  also  require 
modification  of  those  areas  of  the  wings, 
which  would  terminate  the  required 
repetitive  inspections.  These  inspection 
and  modification  actions  would  be 
required  to  be  accomplished  in 
accordance  with  the  service  bulletin 
described  previously.  If  any  cracks  are 
detected,  the  repair  would  be  required 
to  be  accomplished  in  accordance  with 
a  method  approved  by  the  FAA. 

The  FAA  points  out  that  AD  94-23- 
01,  amendment  39-9063  (59  FR  58766, 
November  15. 1994),  cxuxently  requires 
repetitive  inspections  of  the  wing  rear 
spar  lower  cap  [reference  paragraph  (g) 
of  that  AD)  and  installation  of  crack 
preventative  modifications  (reference 
paragraph  (h)  of  that  AD)  between  Xors 
410  and  Xors  430.  Revision  7  of 
McDonnell  Douglas  DC-10  Service 
Bulletin  57-36.  as  described  above, 
specifies  procedures  for  accomplishing 
the  identical  inspections  and 
modifications  referenced  in  AD  94-23- 
01.  but  expands  the  area  to  between 
Xors  409  to  Xors  455.  In  light  of  this,  the 
FAA  has  determined  that 
accomplishment  of  paragraphs  (g)  tmd 
(h)  of  AD  94-23-02  are  considered 
acceptable  for  compliance  with  the 
applicable  inspections  and 
modifications  of  that  area  that  would  be 
required  by  this  proposed  AD.  A  note  to 
this  effect  has  been  included  in  the  text 
of  the  proposed  AD. 

As  a  result  of  recent  communications 
with  the  Air  Transport  Association 
(ATA)  of  America,  the  FAA  has  learned 
that,  in  general,  some  operators  may 
misunderstand  the  legal  effect  of  AD's 
on  airplanes  that  are  identified  in  the 
applicability  provision  of  the  AD,  but 
that  have  been  altered  or  repaired  in  the 
area  addressed  by  the  AD.  The  FAA 
points  out  that  all  airplanes  identified  in 
the  applicability  provision  of  an  AD  are 
legally  subject  to  the  AD.  If  an  airplane 
has  been  altered  or  repaired  in  the 
affected  area  in  such  a  way  as  to  affect 
compliance  with  the  AD,  the  owner  or 
operator  is  required  to  obtain  FAA 
approval  for  an  alternative  method  of 
compliance  with  the  AD,  in  accordance 
with  the  paragraph  of  each  AD  that 
provides  for  such  approvals.  A  note  has 
been  included  in  this  notice  to  clarify 
this  long-standing  requirement. 
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There  are  approximately  53  Model 
DC-10-10  series  airplanes  of  the 
afiiected  design  in  the  worldwide  fleet. 
The  FAA  estimates  that  53  airplanes  of 
U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  262  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Required  parts 
would  cost  approximately  $125,609  per 
airplane.  Based  on  these  figures,  the 
total  cost  impact  of  the  proposed  AD  on 
U.S.  operators  is  estimated  to  be 
$7,490,437.  or  $141,329 per  airplane. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  woiild 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
j)ower  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  imder  the  DOT 
Regulatory  Pohcies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibihty  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 


Authority:  49  U.S.C  App.  1354(a).  1421 
and  1423:  49  U.S.C  106(g);  and  14  CFR 
11.89. 

139.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

McDoniwU  DongUK  Docket  9&-^M-50-AO. 

Applicability:  Model  DC-10-10  series 
airplanes,  as  listed  in  McDonnell  Douglas 
DC-10  Service  Bulletin  57-36,  Revision  7. 
dated  December  11, 1992,  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/op>erator  must  use  the  authority 
provided  in  ptaragrapb  (c)  of  this  AD  to 
request  approval  from  the  FAA.  This 
approval  may  address  either  no  action,  if  the 
current  configuration  eliminates  the  unsafe 
condition;  or  different  actions  necessary  to 
address  the  imsafe  condition  described  in 
this  AD.  Such  a  request  should  include  an 
assessment  of  the  effect  of  the  changed 
configuration  on  the  unsafe  condition 
addressed  by  this  AD.  In  no  case  does  the 
presence  of  any  modification,  alteration,  or 
repair  remove  any  airplane  from  the 
applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

Note  2:  Inspections  and  modifications 
required  by  paragraphs  (g)  and  (h)  of  AD  94- 
23-01,  amendment  39-9063,  accomplished 
prior  to  the  effective  date  of  this  amendment 
in  accordance  with  McDonnell  Douglas  DC- 
10  Service  Bulletin  57-123,  dated  June  8, 
1993,  or  McDonnell  Douglas  DC-10  Service 
Bulletin  57-36,  Revision  6,  dated  February 
25, 1991,  are  considered  acceptable  for 
compliance  with  the  applicable  inspections 
and  modifications  required  by  this 
amendment  for  the  affected  structure. 

To  prevent  fotigue-related  cracking,  which 
could  lead  to  the  failure  of  the  aft  spar  cap 
and  subsequent  reduced  structiual  integrity 
of  the  wing,  accomplish  the  following: 

(a)  Prior  to  the  accumulation  of  15.000  total 
landings  or  within  2.000  landings  after  the 
effective  date  of  this  AD,  whichever  occurs 
later,  perform  an  eddy  current  inspection  of 
the  wings  to  detect  cracks  in  the  aft  spar 
lower  cap,  in  the  stringer  butterfly  clips  on 
the  bulkheads  at  stations  Xon=372.000  and 
Xon=402.000,  and  in  the  fastener  holes  of  the 
access  doors  of  the  inboard  upper  surface,  in 
accordance  with  McDonnell  Douglas  DC-10 
Service  Bulletin  57-36.  Revision  7,  dated 
December  11, 1992. 

(1)  If  no  cracks  are  detected,  repeat  the 
iiupection  thereafter  at  intervals  not  to 
exceed  2,000  landings  until  the  modification 
required  by  paragraph  (b)  of  this  AD  is 
accomplished. 

(2)  If  any  crack  is  detected,  prior  to  further 
flight,  repair  in  accordance  with  a  method 
approved  by  the  Manager,  Los  Angeles 


Aircraft  Certification  Office  (AGO).  FAA. 
Transport  Airplane  Directorate. 

(b)  Prior  to  the  accumulation  of  42.000 
total  landings  or  within  5  years  after  the 
effective  date  of  this  AD,  whichever  occurs 
later,  modify  the  aft  spar  lower  cap,  the 
stringer  butterfly  clips  on  the  bulkheads  at 
stations  Xoo=372.000  and  Xo„=402.000,  and 
the  bstener  holes  of  the  access  doors  of  the 
inboard  upper  surfoce  of  the  wings,  in 
accordance  with  McDonnell  Douglas  DC-10 
Service  Bulletin  57-36,  Revision  7,  dated 
December  11, 1992.  Accomplishment  of  this 
modification  constitutes  terminating  action 
for  the  repetitive  inspection  requirement  of 
this  AD. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  ACX).  Operators  shall  submit  their 
requests  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager.  Los  Angeles  ACQ. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  AGO. 

(d)  Special  flight  fiermits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  June  12. 
1995. 

Danvll  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc  95-14768  Filed  6-15-95;  8:45  am) 
BHJJNO  COM  4t1»-1»-U 


14  CFR  Part  39 

[Docket  No.  »4-NM-209^D] 

Airworthiness  Directives;  Airtxis  Model 
A320-111,-211.and-231  Series 
Airplanes 

agency:  Federal  Aviation 

Administration.  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airwortliiness 
directive  (AD)  that  is  applicable  to 
certain  Aiibus  Model  A320-111.  -211, 
and  -231  series  airplanes.  This  proposal 
would  require  modification  of  the 
aileron  support  frame  of  the  wings.  This 
proposal  is  prompted  by  reports 
indicating  that  tensile  cracks  have  been 
found  at  a  certain  mounting  hinge  of  the 
aileron  support  frame  during  full  scale 
fatigue  testing  of  the  test  article  due  to 
fatigue-related  stress.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  such  fatigue-related 
cracking,  which  could  result  in  loss  of 
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the  aileron  control  surface  and  the 
inability  of  the  pilot  to  control  rolling 
moments  of  the  airplane. 
DATES:  Comments  must  be  received  by 
July  28. 1995. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate.  ANM-103. 
Attention:  Rules  Docket  No.  94-NM- 
209-AD,  1601  Lind  Avenue,  SW.. 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  hoUdays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Airbus  Industrie,  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex,  France. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton.  Washington. 
FOR  FURTHER  INF0fll«AT10N  CONTACT: 
Stephen  Slotte,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue.  SW..  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2141;  fax  (206)  227-1149. 

SUPPt.EMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-pubUc  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  94-NM-209-AD."  The 


postcard  will  be  date  stamped  and 
returned  to  the  conunenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
94-NM-209-AD,  1601  Lind  Avenue, 
SW.,  Renton.  Washington  98055-4056. 

Discussion 

The  Direction  Generale  de  I'Aviation 
Qvile  (DC AC),  which  is  the 
airworthiness  authority  for  France, 
recently  notified  the  FAA  that  an  unsafe 
condition  may  exist  on  certain  Airbus 
Model  A320-111,  -211,  and  -231  series 
airplanes.  The  DGAC  advises  that 
tensile  cracks  have  been  found  at  the 
No.  3  moiuiting  hinge  of  the  aileron 
support  frame  during  full  scale  fatigue 
testing  of  the  test  article.  The  cracks  in 
the  test  article  were  discovered  at 
32,338  simulated  flight  cycles. 
Investigation  revealed  that  such 
cracking  was  caused  by  fatigue-related 
stress.  Fatigue-related  cracldng  at  the 
mounting  hinge  of  the  aileron  support 
frame  of  the  wings,  if  not  detected  and 
corrected  in  a  timely  manner,  could 
result  in  loss  of  the  aileron  control 
surface  and  the  inability  of  the  pilot  to 
control  rolling  moments  of  the  airplane. 

Airbus  has  issued  Service  Bulletin 
A3  20-5  7-1 002.  Revision  1,  dated  May 
12. 1993,  which  describes  procedures 
for  modification  of  the  aileron  support 
frames  of  the  wings.  One  modification 
involves  replacing  the  number  1,  2,  and 
3  aileron  support  fi^mes  on  the  rear  spar 
of  the  wing  with  re-designed  aileron 
support  frames.  These  re-designed 
support  frames  have  larger  diameter 
lugs  with  bushings  and  increased  blend 
radii.  Another  modification  involves  re- 
positioning and  installing  new  electrical 
cable  raceways,  and  installing  new 
brackets  and  clamps  for  the  hydraulic 
lines  at  the  number  2  aileron  servo- 
control.  These  modifications  improve 
the  fatigue  Ufe  of  the  aileron  support 
frames.  The  DGAC  classified  this  service 
bulletin  as  mandatory  and  issued 
French  airworthiness  directive  93-108- 
044(B).  dated  July  7. 1993.  in  order  to 
assure  the  continued  airworthiness  of 
these  airplanes  in  France. 

This  airplane  model  is  manufactured 
in  France  and  is  type  certificated  for 
operation  in  the  United  States  imder  the 
provisions  of  §  21.29  of  the  Federal 
Aviation  Regulations  (14  CFR  21.29) 
and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  DGAC  has  kept  the  FAA  informed 
of  the  situation  described  above.  The 
FAA  has  examined  the  findings  of  the 


DGAC.  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States. 

Since  an  imsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
modification  of  the  aileron  support 
frames  of  the  wings.  The  actions  would 
be  required  to  be  accompUshed  in 
accordance  with  the  service  bulletin 
described  previously. 

As  a  result  of  recent  communications 
with  the  Air  Transport  Association 
(ATA)  of  America,  the  FAA  has  learned 
that,  in  general,  some  operators  may 
misunderstand  the  legal  effect  of  AD's 
on  airplanes  that  are  identified  in  the 
applicabiUty  provision  of  the  AD,  but 
that  have  been  altered  or  repaired  in  the 
area  addressed  by  the  AD.  The  FAA 
points  out  that  all  airplanes  identified  in 
the  appUcabiUty  provision  of  an  AD  are 
legally  subject  to  the  AD.  If  an  airplane 
has  been  altered  or  repaired  in  the 
affected  area  in  such  a  way  as  to  affect 
compliance  with  the  AD,  the  owner  or 
operator  is  required  to  obtain  FAA 
approval  for  an  eiltemative  method  of 
compliance  with  the  AD,  in  accordance 
with  the  paragraph  of  each  AD  that 
provides  for  such  approvals.  A  note  has 
been  included  in  this  notice  to  clarify 
this  long  standing  requirement. 

The  FAA  estimates  that  5  airplanes  of 
U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  54  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Required  parts 
would  cost  approximately  $31,481  per 
airplane.  Based  on  these  figures,  the 
total  cost  impact  of  the  proposed  AD  on 
U.S.  operators  is  estimated  to  be 
$173,605,  or  $34,721  per  airplane. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accompUsh  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federahsm  implications  to  warrant  the 
preparation  of  a  Federahsm  Assessment. 


For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DCfT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria.of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  SubiecU  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Airbus  Industrie:  Docket  94-NM-209-AD. 

Applicability:  Model  A320-111,  -211,  and 
-231  series  airplanes,  serial  numbers  005 
though  043  Inclusive,  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  p>erformance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/op>erator  must  use  the  authority 
provided  in  paragraph  (b)  of  this  AD  to 
request  approval  from  the  FAA.  This 
approval  may  address  either  no  action,  if  the 
current  configuration  eliminates  the  unsafe 
condition:  or  different  actions  necessary  to 
address  the  unsafe  condition  described  in 
this  AD.  Such  a  request  should  include  an 
assessment  of  the  effect  of  the  changed 
configuration  on  the  unsafe  condition 
addressed  by  this  AD.  In  no  case  does  the 
presence  of  any  modification,  alteration,  or 
repair  remove  any  airplane  from  the 
applicability  of  this  AD. 


Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  fatigue-related  Tracking  at  the 
mounting  hinge  of  the  aileron  support  frames 
of  the  wings,  which  could  result  in  loss  of 
the  aileron  control  surface  and  the  inability 
of  the  pilot  to  control  rolling  moments  of  the 
airplane,  accomplish  the  following: 

(a)  Prior  to  the  accumulation  of  14,000 
flight  cycles  or  within  500  flight  cycles  after 
the  efiiective  date  of  this  AD,  whichever 
occurs  later,  modify  the  aileron  sup[>ort 
frames  of  the  wings,  in  accordance  with 
Airbus  Service  Bulletin  A32O-57-1002, 
Revision  1.  dated  May  12. 1993. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Princifml  Maintenance 
Insfjector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  he 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(c)  Special  flight  p)ermits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  June  12, 
1995. 

Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  95-14767  Filed  6-15-95;  8:45  am) 
BILUNQ  CODE  4»1»-13-U 


COMMODITY  FUTURES  TRADING 
COMMISSION 

17  CFR  Part  17 

Reports  by  Futures  Commission 
Merchants,  Members  of  Contract 
Markets  and  Foreign  Brokers 

AGENCY:  Commodity  Futures  Trading 

Commission. 

ACTION:  Proposed  rulemaking. 

summary:  The  Commodity  Futures 
Trading  Commission  ("Commission"  or 
"CFTC")  is  proposing  to  amend  Rule 
17.01  and  to  modify  the  Form  102 
required  to  be  filed  by  clearing 
members,  futures  commission 
merchants  (FCMs)  and  foreign  brokers. 
This  form  identifies  persons  having 
financial  interest  in.  or  control  of, 
special  accounts  in  futures  and  options. 
The  proposed  amendments  clarify  the 
information  required  on  the  Form  102 
for  various  kinds  of  special  accounts 


reported  to  the  Commission.  The 
Commission  is  also  proposing  to  amend 
Rule  17.02  concerning  the  time  in 
which  a  completed  Form  102  must  be 
filed.  The  proposed  rules  would  require 
that  certain  specified  identification 
information  be  provided  on  the  first  day 
that  a  special  account  is  reported  to  the 
Commission  and  that  a  completed  Form 
102  be  filed  with  the  Commission 
Mrithin  three  business  days  of  that  date. 

EFFECTIVE  DATE:  Comments  must  be 
received  by  August  15,  1995. 

ADDRESSES:  Comments  should  be  sent  to 
the  Office  of  the  Secretariat,  Conunodity 
Futures  Trading  Commission,  2033  K 
Street  ^fW.,  Washington,  DC  20581  and 
should  make  reference  to  "Form  102 
changes." 

FOR  FURTHER  INFORMATION  CONTACT: 
Lamont  L.  Reese,  Supervisory 
Statistician.  Division  of  Economic 
Analysis.  Commodity  Futures  Trading 
Conunission.  2033  K  Street  NW.. 
Washington.  DC  20581,  (202)  254-3310. 
SUPPLEMENTARY  INFORMATION:  Part  17  of 
the  Commission's  regulations  requires 
that  FCMs,  clearing  members,  and 
foreign  brokers  ("firms")  submit  a  daily 
report  to  the  Commission  with  respect 
to  futures  positions  in  all  si>ecial 
accoimts  on  their  books.  ■  Information 
required  to  be  provided  to  the 
Commission  includes  quantities  of 
reportable  futures  positions,  exchanges 
of  futures  for  cash,  and  delivery  notices 
issued  or  stopped  by  each  sp>ecial 
account.^  For  reporting  purposes, 
futures  positions  in  all  accounts 
controlled  by  the  same  person  and  those 
in  which  a  person  has  a  10  percent  or 
more  financial  interest  must  be 
combined  and  treated  as  if  they  are  held 
in  a  single  account.  The  firm  assigns  a 
reporting  number  to  the  special  account 
and  reports  all  information  to  the 
Commission  using  this  number.' 

In  addition  to  the  reporting  nimiber 
and  the  position  and  transaction 
information  mentioned  above,  the  firm 
must  file  a  CFTC  Form  102  showing  the 
information  specified  imder  §  17.01  of 
the  regulations  for  each  special 


'  Special  account  means  any  conunodity  futures 
or  option  account  in  which  there  is  a  reportable 
position,  17  CFR  15.00  (1994).  Firms  report  futures 
information  to  the  Commission  and  option 
information  to  the  exchanges. 

'A  reportable  position  is  any  open  position  held 
or  controlled  by  a  trader  at  the  close  of  business  in 
any  one  futures  contract  of  a  commodity  traded  on 
any  one  contract  market  that  is  equal  to  or  in  excess 
of  the  quantities  fixed  by  the  Commission  in  §  15.03 
of  the  regulations.  17  CFR  15.03  (1994). 

'The  firm's  reporting  number  may  be  the  account 
number  carried  on  its  books.  However,  as  rrated 
above,  the  number  may  refer  to  a  collection  of 
accounts  that  are  owned  and/or  controlled  by  the 
same  person. 


31654 


Federal  Register  /  Vol.  60.  No.  116  /  Friday.  June  16.  1995  /  Proposed  Rules 


Federal  Register  /  Vol.  60,  No.  116  /  Friday.  June  16,  1995  /  Proposed  Rules 


31655 


account.*  This  information  identifies 
persons  who  have  a  financial  interest  in 
or  trading  control  of  a  special  account, 
informs  the  Commission  of  the  type  of 
accoimt  that  is  being  reported,  and  gives 
preliminary  information  whether 
positions  and  transactions  are 
commercial  or  non-commercial  in 
nature.'  The  form  must  be  filed  when 
the  account  first  becomes  reportable  and 
updated  when  information  concerning 
financial  interest  in  or  control  of  the 
special  account  changes.*  In  addition  to 
its  use  by  the  Commission,  the  Form 
102  is  used  by  the  exchanges  to  identify 
accounts  reported  through  their  large 
trader  reporting  systems  for  both  futures 
and  options.^ 

Effective  August  16. 1993,  the 
Commission  adopted  amendments  to 
part  17  of  the  regulations  which 
clarified  the  reporting  of  futures 
positions  of  commodity  pools,  certain 
commodity  trading  advisors  and 
accounts  controlled  by  two  or  more 
persons.*  These  amendments  primarily 
addressed  the  reporting  of  accounts 
controlled  by  independent  account 
controllers  for  eligible  entities, 
conforming  this  reporting  to  the  same 
method  used  by  the  Commission  to 
determine  compliance  with  speculative 
limits.'  Although  certain  amendments 
were  made  to  Rule  17.01,  the 
Commission  did  not  change  its  Form 
102.  Rather,  Conunission  staff  at  that 
time  began  a  review  of  the  Form  102  in 
relation  to  the  newly  amended  Rule 
17.01  and  to  changes  in  the  nature  of 
accounts  carried  and  reported  by  firms 
since  the  last  substantive  revision  of  the 
form  by  the  Commission. '° 

^taff  review  of  this  matter  concluded 
that  there  are  generally  three  types  of 
special  accounts  reported  to  the 
Commission  where  information 
requirements  differ:  House  and 
customer  omnibus  accoimts;  accounts 


«17CFR  17.01  (1994).  

'  Account  types  are  shown  on  the  CFTC  Form  102 
as  house  or  customer  omnibus,  individual, 
partnership,  corporation,  etc. 

» 17  CFR  17.02  (1994). 

''  Part  17  of  the  regulations  requires  that  Grras 
identify  large  traders  in  options  on  the  Form  102 
and  transmit  the  form  to  the  appropriate  exchange 
in  accordance  with  their  rules.  Those  exchanges 
that  maintain  a  futures  large  trader  rejwrting  system 
also  use  the  CFTC  Form  102  for  identifying  futures 
Urge  traders. 

»  5a  ra  33327  Qune  17.  1993). 

*  Eligible  entities  are  defined  in  Commission  Rule 
150.1  as  commodity  pool  operators,  operators  of  a 
trading  vehicle  which  is  excluded  or  who 
themselves  have  qualified  for  the  exclusion  from 
the  definition'of  the  term  "pool"  or  "commodity 
pool  operator,"  respectively,  under  §4.5  of  this 
chapter  or  a  commodity  trading  advisor. 

■0  These  changes  occurred  in  September  of  1982 
when  the  form  was  revised  to  include  instructions 
for  reporting  option  large  trader  information  to  the 
exchange*. 


controlled  by  independent  account 
controllers;  and  accounts  generally 
owned  and  controlled  by  the  same 
entity  or  an  employee  of  the  entity.  The 
current  Form  102  and  Rule  17.01 
require  the  same  information  for  all 
accoimts.  Since  all  of  the  information  is 
not  pertinent  for  each  of  the  different 
types  of  special  accounts,  the  form  is 
subject  to  varying  interpretations  and 
may  be  confusing  for  both  the  persons 
filing  the  form  and  those  who  receive  it. 

In  view  of  this.  Commission  staff 
interviewed  their  counterparts  at  the 
exchanges  in  order  to  develop  a  new 
Form  102  which  resolves  some  of  the 
ambiguities  in  the  present  form  making 
it  more  useful  to  both  the  exchanges  and 
the  Commission.  The  views  of  the 
operations  committees  of  the  Futures 
Industry  Association  ("FIA")  were  also 
sought  and  are  discussed  below.  Persons 
on  diese  committees  represent  the  back 
office  staff  of  clearing  members  and 
FCMs  generally  responsible  for 
completing  and  filing  the  Form  102. 

The  proposed,  modified  Form  102  is 
included  as  an  attachment  to  this  notice. 
The  amendments  to  Rule  17.01  conform 
the  information  required  in  the 
proposed  regulations  to  that  asked  on 
the  form. ' '  In  this  respect,  the  rule 
amendments  will  not  increase  the 
information  currently  required  under 
the  rule  for  various  types  of  accounts. 

The  New  Form  102  and  Proposed 
Amendments  to  Rule  17.01 

As  noted  above.  Commission  staff 
have  identified  throe  types  of  special 
accounts  that  firms  generally  report: 
Omnibus  accoimts;  accounts  controlled 
by  an  independent  account  advisor;  and 
accounts  owned  and  controlled  by  the 
same  entity  or  employee  of  the  entity. 

Item  1  on  the  proposed  Form  102 
requires  that  the  firm  classify  the  special 
account  as  one  of  the  three  types  (Sec. 
1(a).  1(b)  or  1(c))  and  give  identifying 
information  concerning  the  person  or 
legal  entity  holding  and/or  controlling 
the  account  in  item  1(d).  In  addition,  if 
the  account  is  not  an  omnibus  account, 
the  firm  must  report  whether  the  person 
or  legal  entity  identified  in  item  1(d)  is 
a  Commodity  Trading  Advisor  ("CTA") 


or  a  Securities  Investment  Advisor 
("SIA").  See  proposed  §§  17.01(b)(1). 
(b)(1)  (1).  (u).  (ii)(A).  and  (iii)(A). 

The  reason  for  identifying  SlAs  is  that 
many  of  the  participants  in  stock  index 
futures  are  SIAs.  Exchanges  that  trade 
stock  index  futures  have  created 
exclusions  from  certain  of  their  rules  for 
SIAs.  The  exchanges  therefore  believe  it 
is  important  to  identify  such  persons  for 
enforcement  purposes.  The  Commission 
also  believes  this  information  may  be 
important  to  determine  if  investigations 
or  studies  should  be  conducted  in 
cooperation  with  the  Securities  and 
Exchange  Commission.  Other 
information  required  for  each  type  of 
special  account  is  discussed  below. '^ 


"  On  a  related  issue,  the  Conmiission  is  also 
proposing  to  amend  Rule  17.01  to  require  that 
option  and  futures  accounts  be  reported  using  the 
game  designator.  This  may  be  any  string  of 
alphanumeric  characters  up  to  the  maximum 
number  permitted.  Currently,  Rule  17.01  specifies 
that  a  designator  for  a  futures  account  be  numeric 
while  that  for  an  option  account  can  be 
alphanumeric.  The  restrictions  on  the  use  of 
alphanumeric  characters  for  futures  accounts  is  no 
longer  necessary.  Using  the  same  designator  for 
both  types  of  accounts  for  the  same  persons  will 
reduce  the  number  of  Form  102s  that  firm*  must  file 
and  that  the  Commission  must  process. 


Omnibus  Accounts 

For  reporting  purposes  an  omnibus 
account  is  considered  an  account 
carried  on  the  books  of  an  FCM 
(carrying  firm)  for  and  in  the  name  of 
another  FCM,  clearing  member,  or 
foreign  broker  (originating  firm)  where 
trading  in  the  account  may  be 
conducted  for  two  or  more  persons  at 
the  originating  firm  and  the  traders  are 
not  separately  identified  to  the  carrying 
firm.  Since  the  Commission  will  contact 
the  originating  firm  to  file  the  necessary 
reports  required  by  part  17  of  the 
regulations,  the  carrying  firm  need  only 
identify  the  account  as  a  house  or 
customer  omnibus  account  (question 
1(a)  on  the  Form  102)  and  provide  the 
identifying  information  specified  in 
item  1(d)  of  the  form.  See  proposed 
§§  17.01(b)(1),  and  (b)(l)(i). 

Accounts  Controlled  by  Independent 
Account  Advisors 

In  pertinent  part,  an  independent 
account  advisor  is  a  person  who 
specifically  is  authorized  by  an  FCM  or 
eligible  entity,  as  defined  in  part  150.  to 
control  trading  decisions  on  behalf  of, 
but  without  the  day-to-day  direction  of, 
the  FCM  or  eligible  entity  and  over 
whose  trading  the  FCM  or  eUgible  entity 
maintains  only  such  minimum  control 
as  is  consistent  with  its  fiduciary 
responsibilities  to  supervise  diligently 
the  trading  done  on  its  behalf. '^  As 
noted  above,  the  Commission  amended 
Rule  17.00  in  1993  to  provide  that  all 
accounts  controlled  by  independent 
account  advisors  for  FCMs  and  eligible 


■'  Item*  6  through  12  on  the  proposed  Form  102 
must  be  provided  for  all  special  accounts.  This 
concerns  information  about  the  associated  person 
handling  the  account  and  the  firm  Sling  the  report. 

■>The  Commission  has  specified  other  indices  of 
control  to  determine  If  certain  accounts  should  be 
considered  separate  from  other  accounts  owned  or 
controlled  by  an  FCM  or  eligible  entity.  See.  for 
example  the  Commission's  "Statement  of  Policy  on 
Aggregation"  (44  FR  33839,  June  13, 1979)  and  Rule 
150.1  (17  CFR  1501.  1994). 


entities  would  be  treated  as  a  single 
account  and  reported  in  the  name  of  the 
advisor.'*  Changes  to  the  Form  102 
specifically  provide  for  this.  See 
proposed  §§  17.01(b)(1)  and  (b)(l)(ui). 
Certain  additional  information  must  be 
provided  on  all  accounts  included  in 
this  type  of  special  account.  If  the 
special  account  is  a  customer  trading 
program  and  involves  10  or  more 
separate  accounts  of  other  persons, 
firms  need  only  give  the  name  of  the 
program  and  identify  those  accounts 
held  by  commodity  pools  in  item  3(a) 
on  the  Form  102.'*  Information 
concerning  other  controlled  accounts  is 
reported  in  item  3(b).  See  proposed 
§  17.01(b)(l)(iii)(B)  and  (C).  On  the  new 
form,  the  accoimt  numbers  of  the 
controlled  accounts  must  now  be 
reported.  This  information  is  helpful  to 
those  exchanges  using  their  large  trader 
systems  to  identify  accoimts  on  the 
daily  trade  register.  Additionally,  the 
information  will  be  useful  when 
Commission  or  exchange  staff  contact 
firms  about  specific  accounts  on  their 
books.'* 

The  operations  committees  of  the  FIA 
which  were  interviewed  posed  a 
number  of  questions  concerning 
accounts  controlled  by  independent 
account  advisors.  First,  those  surveyed 
by  the  Commission  suggested  that  a 
distinction  be  made  between  managed 
and  guided  accounts.  The  Commission 
does  not  agree.  In  its  1979  Statement  of 
Policy  on  Aggregation  the  Commission 
considered  differences  between 
managed  and  guided  account 
programs.'^  The  Commission 
determined  then  that  there  was  little 
difference  between  managed  and  guided 
account  programs  since  such  programs 
are  designed  and  represented  to 
customers  to  give  best  results  by 
complete  or  general  participation  in  the 
trades  generated  by  the  program. 

The  operations  committees  also  noted 
that  a  definition  of  "program"  might  be 


"There  is  one  general  exception  to  this  manner 
of  reporting.  If  an  I^CM  or  eligible  entity  owns  an 
account,  the  account  is  reported  in  the  name  of  the    . 
FCM  or  eligible  entity  unless  otherwise  directed  by 
the  Commission.  Reporting  accounts  in  this  manner 
will  alert  the  Commission  when  an  FCM  or  eligible 
entity  trades  above  the  speculative  limit  levels  and 
that  further  investigation  may  be  necessary. 

"The  Commission  amended  Rules  17.01  (b)(6) 
and  lB.04(a)(S)  in  June  1993.  to  limit  the  amount 
of  information  that  is  supplied  on  Forms  102  and 
40  concerning  controlled  accounts.  As  the 
Commission  then  noted,  participants  in  customer 
trading  programs  tend  to  be  small  traders  whose 
identity  for  market  surveillance  purposes  is  not 
needed  on  a  routine  basis.  The  Commission 
reserved  the  right  to  obtain  this  information  on  call 
(58  FR  33329  June  17.  1993). 

<*For  these  same  reasons,  the  Commission  is 
requiring  that  account  numbers  be  provided  in 
items  2(c)  and  4  on  the  new  form. 

'^44  FR  33842  (June  13. 1979). 


helpful  and  questioned  whether  the 
language  in  item  3(a)  concerning 
"programs  in  which  10  or  more 
accounts  participate"  referred  to  all 
accounts  parented  to  an  investment 
advisor  and  whether  this  would  include 
investment  partnerships.  Commission 
Rule  15.00(0  currently  defines  a 
customer  trading  program  for  reporting 
purposes  as: 

Any  system  of  trading  ofiered,  sponsored, 
promoted,  managed  or  in  any  other  way 
supported  by,  or  affiliated  with,  a  futures 
commission  merchant,  an  introducing  broker, 
a  commodity  p)ool  operator,  or  other  trader, 
or  any  of  its  officers,  partners  or  employees, 
and  which  by  agreement,  recommendations, 
advice  or  otherwise  directly  or  indirectly 
controls  trading  done  and  positions  held  by 
any  other  person. 

Generally,  this  refers  to  all  accounts 
parented  to  an  investment  advisor. 

With  respect  to  investment 
partnerships,  if  all  partners  make 
trading  decisions  for  the  partnership 
and  share  in  owTiership  rights  of  the 
assets  of  the  partnership,  then  under 
§  17.00(b)(l)(u)  accounts  of  the 
partnership  should  be  reported  in  the 
name  of  the  partnership.  <"  In  this 
instance,  none  of  the  partners  are 
parented  to  the  partnership  account  for 
reporting.  A  second  type  of  partnership 
involves  limited  partners.  Many 
commodity  pools  are  organized  in  this 
manner.  In  this  case,  if  the  partnership 
is  traded  by  an  independent  account 
advisor  for  an  FCM  or  eligible  entity,  the 
partnership  is  reported  in  the  name  of 
the  independent  account  advisor."  If 
the  partnership  trading  is  conducted  by 
a  general  partner  and  there  is  only  one 
such  person,  then  the  partnership  is 
reported  in  the  name  of  the  general 
partner.^" 

Those  who  are  required  to  respond  on 
the  Form  102  also  suggested  that 
consideration  be  given  to  include 
instructions  or  guidelines  in  completing 
the  Form  102,  especially  as  it  relates  to 
independent  account  advisors. 
Generally,  reporting  issues  and 
questions  arise  when  multiple  persons 
have  financial  interest  or  control  of  an 
accoimt  or  control  of  an  account  is 
vested  in  persons  other  than  those 
having  a  financial  interest  in  the 
account.  In  such  cases  it  is  possible  for 
reporting  firms  to  combine  and  report 


"On  the  new  Form  102,  as  proposed,  item  1(b) 
would  be  checked  and  the  partnership  identified  in 
item  1(d).  This  manner  of  reporting  general 
partnerships  was  set  forth  in  the  1993  Federal 
Ragitfa'  Notice  (58  FR  33328  June  17. 1993). 
Generally,  this  would  also  apply  to  joint  accounts. 

■*Item  1(c)  is  checked  and  information  about  the 
advisor  is  supplied  in  item  1(d). 

»Item  1(b)  is  checked  and  information  about  the 
general  partner  is  supplied  in  item  1(d). 


positions  in  more  than  one  manner. 2* 
The  Commission  has  given  guidance  in 
§§  17.00(b)(l)(i)  and  (ii)  for  reporting  the 
more  commonly  occurring  types  of  such' 
situations.  Answers  to  other  problems 
are  generally  specific  in  nature 
depending  on  the  particular 
circumstances  surrounding  each 
situation.  In  view  of  this,  the 
Commission  is  instructing  its  staff  to 
coordinate  with  their  counterparts  at  the 
exchanges  and  give  answers  to  reporting 
questions  in  writing.  These  answers, 
which  will  be  publicly  available,  will 
serve  as  advisories  on  reporting, 
providing  guidance  on  reporting  issues 
within  the  context  of  those  which  have 
already  been  encountered. 

Other  Special  Accounts 

This  includes  accotmts  owned  and 
controlled  by  the  same  person  or  entity 
(or  controlled  by  an  officer  or  employee 
of  the  entity)  and  general  partnership  or 
joint  accounts.  The  information  that  is 
required  for  special  accounts  in  this 
category  on  the  new  Form  1X)2  is  similar 
to  that  requested  on  the  current  Form 
102.  See  items  1(d)  and  2  on  the  Form 
102  and  proposed  §§  17.01(b)(1), 
17.01(b)(l)(i),  and  (ii)(A)-{E).  Additional 
information  on  the  new  form  includes 
the  names  and  locations  of  all  persons 
authorized  to  trade  an  account  included 
in  the  special  account.  Since  this 
identifies  employees  or  officers  of 
corporations  or  other  entities  who 
conduct  the  actual  trading,  the 
information  can  be  used  to  ensure  that 
if  persons  are  suspended  from  trading, 
they  are  not  violating  the  suspension  by 
masking  their  trading  in  the  name  of  a 
business.  The  Commission,  however,  is 
limiting  the  amount  of  information  that 
must  be  supplied.  Large  corporations 
may  use  multiple  accounts  and  traders, 
creating  a  burden  for  firms  to  obtain  and 
report  all  persons  having  trading 
authority  for  a  special  account. 
Moreover,  for  large  corporations  this 
information  is  not  necessary  for 
surveillance  purposes.  In  view  of  this, 
the  Commission  is  proposing  that  the 
names  and  locations  of  accoimt 
controllers  be  provided  only  if  there  are 
five  or  fewer  such  traders.^ 

During  staff  interviews,  those  likely  to 
be  responding  on  the  forms  presented  a 
number  of  other  suggestions.  Chief 
among  these  was  a  concern  about  the 


2>  As  iMted  in  the  June  17, 1993  Faderal  Icgiiler, 
BiijBi  must  report  in  a  tnaimer  that  avoids  duplicate 
reporting  of  position  data  so  that  the  data  is  suitable 
for  regulatory  analysis  and  publication  (55  FK 
33328). 

"The  remaining  information  on  the  proposed 
Fonn  102  (items  4-12)  is  substantively  the  same 
information  that  is  asked  on  the  current  form  and 
does  not  need  further  discussion. 
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turn  around  time  for  the  Form  102  and 
the  accuracy  of  the  information  that  can 
be  supplied  in  such  a  short  time  frame. 
Currently  a  Form  102  is  due  at  the  same 
time  a  special  account  is  reportable  for 
the  first  time.  This  is  generally  the 
business  day  following  the  trade  date 
the  account  first  exceeds  reporting 
levels."  Since  much  of  the  required 
information  comes  from  the  sales  force, 
delays  in  obtaining  the  information  are 
not  uncommon.  Currently  in  such 
instances.  Commission  staff  will  accept 
a  filing  providing  at  least  the  identity  - 
and  location  of  the  account  owner  and/ 
or  controller  within  the  first  24  hours 
with  a  completed  Form  102  filed  as 
soon  as  possible  thereafter.  This  is  the 
least  amount  of  information  deemed 
necessary  in  order  to  assign  a  CFTC 
trader  number  to  the  account.  Some 
exchanges  also  require  that  minimal 
identifying  information  be  provided 
inunediately  allowing  some  longer 
period  for  firms  to  complete  and  return 
the  Form  102. 

In  order  ty  obtain  more  accurate 
information,  the  Commission  is 
proposing  that  Rule  17.02  be  amended 
to  require  that  firms  need  only  supply 
on  an  inunediate  basis  the  information 
in  items  1(a),  1(b).  or  1(c)  and  the  name 
and  location  of  the  trader  who  will  be 
identified  in  \[d)^*  Receipt  of  a  fully 
completed  and  acoirate  Form  102  will 
be  required  within  3  business  days  of 
the  date  the  special  account  is  first 
reported." 


»17Cni  17.02  (1994). 

M  Similarly,  the  Commission  is  proposing  that 
updates  to  the  Form  102  be  Bled  within  three 
business  days  of  the  subject  changes.  The 
Commission  is  also  proposing  to  amend  Rule  17.02 
to  require  that  hardcopy  reports  be  filed  with  the 
Commission  by  facsimile  rather  than  mail. 
Currently,  all  such  reports  are  filed  by  facsimile.  If 
facsimile  reporting  represents  a  problem  for  some 
firms,  the  rule  provides  that  the  Commission's 
designee  may  specify  an  alternate  means  of 
reporting. 

»  Other  suggestions  put  forth  by  the  FTA  and 
methods  suggested  by  Commission  staff  for 
addressing  these  concerns  are  as  follows: 

(1)  More  space  should  be  provided  on  the  form 
to  alleviate  the  need  for  continuation  sheets.  Since 
the  form  will  be  printed  on  both  sides  of  a  single 
page,  additional  space  is  not  available: 

(2)  Question  5  concerning  contract  markets  used 
for  hedging  should  contain  check  boxes  with 
possible  choices  of  specific  futures  and  option 
markets.  Currently,  there  are  over  40  markets  which 
could  be  considered  highly  active.  It  would  be 
difficult  and  probably  of  little  help  to  list  only  a  few 
markets:  and 

(3)  Customers  should  either  complete  or  sign  the 
form  since  the  filing  of  a  false  or  fraudulent  report 
may  be  a  basis  for  administrative  action.  The     ,, 
Cornmission  currently  receives  a  Form  40  from 
customers.  Generally,  a  Form  40  requires  the 
reporting  of  more  complete  information.  However, 
it  is  not  as  timely  in  its  filing  as  the  Form  102.  The 
Commission  believes  that  obtaining  information 
from  both  sources  on  the  Forms  102  and  40, 
respectively,  is  the  best  method  for  assuring  both 


Exchange  Initiatives 

Staff  of  the  Chicago  Mercantile 
Exchange  ("CME")  have  provided  the 
Commission  with  proposied  record 
layouts  for  the  electronic  transmission 
of  information  on  the  Form  102.  CME 
staff  have  inquired  about  the  feasibility 
of  firms  electronically  transmitting 
Form  102  information  to  the  exchange 
and  the  exchange  then  providing  the 
Commission  with  the  information.  The 
CME  indicates  that  they  have  had 
preliminary  talks  concerning  this  matter 
with  a  number  of  firms,  bookkeeping 
services,^  and  staff  of  the  Chicago 
Board  of  Trade.  In  the  meetings 
concerns  were  raised  about  the 
Commission's  role  in  this  process. 
Apparently  there  is  concern  whether  the 
Commission  would  be  able  to  receive 
transmissions  in  the  prescribed  format, 
whether  multiple  transmissions  to  the 
exchanges  and  the  Commission  would 
be  necessary  and  whether  the 
Commission  might  begin  its  own 
development  effort.  Commission  staff 
are  currently  reviewing  the  proposed 
format  and  have  scheduled  further 
discussions  with  exchange  staff.  In  the 
interim,  the  Commission  invites  all 
interested  persons  to  submit  comments 
concerning  the  CME's  suggestion  to 
electronically  transmit  Form  102  data. 
The  Commission  is  especially  interested 
in  the  feasibility  of  such  a  proposal, 
whether  and  to  what  extent  data 
required  on  the  new  Form  102  is 
currently  in  machine  readable  form, 
potential  costs  and  benefits  to  firms  if 
the  information  is  transmitted  electroni 
cally,  and  any  alternate  means  through 
which  the  firms  believe  they  can  reduce 
the  cost  of  filing  Form  102  information. 

Other  Related  Matters 

The  Regulatory  Flexibility  Act  (UFA) 

The  RFA  requires  that  agencies 
consider  the  impact  of  substantive  rules 
on  small  businesses.  These  amendments 
affect  large  traders,  FCMs,  commodity 
pools,  CTAs  and  other  similar  entities 
such  as  foreign  brokers  and  foreign 
traders.  The  Commission  has  defined 
"small  entities"  in  evaluating  the 
impact  of  its  rule  in  accordance  with  the 
RFA.  47  FR  18618-18621  (April  30, 
1982). 

In  that  statement,  the  Commission 
concluded  that  large  traders  and  FCMs 


timely  and  complete  information  necessary  for 
market  surveillance. 

The  Commission  requests  further  comment  on  the 
feasibility  of  these  suggestions  and  alternative 
methods  of  addressing  these  concerns. 

>» Bookkeeping  services  provide  software  and/or 
hardware  for  firms'  operational  staff.  These  services 
would  be  responsible  for  developing  software  to 
transmit  Form  102  information. 


are  not  considered  to  be  small  entities 
for  purposes  of  the  RFA.  In  this  regard, 
the  proposed  amendments  to  reporting 
requirements  relating  to  the  Form  102 
fall  mainly  upon  FCMs.  Similarly, 
foreign  brokers  and  foreign  traders 
report  only  if  carrying  or  holding 
reportable  positions,  i.e.,  large  positions. 
Thus,  pursuant  to  section  3(a)  of  the 
RFA  (5  U.S.C.  605(b)).  the  Chairman,  on 
behalf  of  the  Commission,  certifies  that 
these  proposed  rules  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  Commission  however,  invites 
comments  torn  any  firm  which  believes 
that  these  rules  would  have  a  significant 
economic  impact  upon  its  operation. 

Paperwork  Reduction  Act  ("FRA") 

The  PRA  of  1980.  44  U.S.C.  3501  et. 
seq.,  imposes  certain  requirements  on 
Federal  agencies  (including  the 
Commission)  in  connection  with  their 
conducting  or  sponsoring  any  collection 
of  information  as  defined  by  the  PRA.  In 
compliance  with  the  PRA,  the 
Commission  has  submitted  these  rules 
and  their  associated  information 
collection  requirements  to  the  Office  of 
Management  and  Budget. 

The  burden  associated  with  the  entire 
collection,  including  this  rule,  is  as 
follows: 
Average  Burden  Hours  Per  Response — 

.1587  hour 
Number  of  Respondents — 3709 
Frequency  of  Response — Daily 

The  burden  associated  with  this 
specific  proposed  rule,  is  as  follows: 
Average  Burden  Hours  Per  Response — 

0.2  hour 
Number  of  Respondents — 6,592 
Frequency  of  Response — On  occasion 
Persons  wishing  to  comment  on  the 
information  which  would  be  required 
by  this  proposed  rule  should  contact  Jeff 
Hill.  Office  of  Management  and  Budget. 
Room  3228,  NEOB.  Washington.  DC 
20503.  (202)  395-7340.  Copies  of  the 
information  collection  submission  to 
OMB  are  available  from  Joe  F.  Mink. 
■  CFTC  Clearance  Officer.  2033  K  Street 
NW.  Washington.  DC  20581.  (202)  254- 
9735. 

List  of  Sub|ectsin 

17CFRPartl7 

Brokers.  Commodity  Futures. 
Reporting  and  recordkeeping 
requirements. 

In  consideration  of  the  foregoing,  and 
pursuant  to  the  authority  contained  in 
the  Act  and.  in  particular,  sections  4g, 
4i,  5  and  8a  of  the  Act.  7  U.S.C.  6g.  6i. 
7  and  12a  (1989),  the  Commission 
proposes  to  amend  Chapter  I  of  title  17 


of  the  Code  of  Federal  Regulations  as 
follows: 

PART  17— REPORTS  BY  FUTURES 
COMMISSION  MERCHANTS. 
MEMBERS  OF  CONTRACT  MARKETS 
AND  FOREIGN  BROKERS 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  6a,  6d.  6f.  6g.  61,  7  and 
12a. 

2.  Section  17.01  is  proposed  to  be 
revised  as  follows: 

§  1 7.01    Special  account  designation  and 
identification. 

(a)  Designation  of  special  account.  For 
the  purpose  of  reporting  futures 
information  to  the  Commission  and 
option  information  to  a  contract  market, 
each  futures  commission  merchant, 
clearing  member  and  foreign  broker 
shall  assign  a  unique  designator  to  each 
special  account  for  futures  and  options 
and  shall  report  the  account  only  by 
such  designator.  Provided,  that  the 
designator  for  options  and  futures  shall 
not  be  changed  or  assigned  to  another 
account  without  prior  approval  of  the 
Commission. 

(b)  Identification  of  special  account. 
When  a  Special  Account  is  reported  for 
the  first  time,  the  futures  commission 
merchant,  clearing  member  or  foreign 
broker  shall  identify  the  account  to  the 
Commission  or  to  the  contract  market 
on  Form  102  showing  the  information 
requested  thereon,  including: 

(1)  The  designator  assigned  to  the 
account  for  reporting  purposes  and  the 
name,  address,  business  phone  and,  for 
individuals,  the  person's  job  title  and 
employer  for: 

(i)  The  person  originating  the  account, 
if  the  special  account  is  a  house 
omnibus  or  customer  omnibus  account; 

(ii)  The  person  [i.e.,  individual, 
corporation,  partnership  etc.)  who  owns 
the  special  account  if  such  person  (or  an 
employee  or  officer)  also  controls  the 
trading  of  the  special  account.  And  in 
addition: 

(A)  The  registration  status  of  the 
person  as  a  commodity  trading  advisor 
or  a  securities  investment  advisor; 

(B)  The  legal  organization  of  the 
person  and  the  person's  principal 
business  or  occupation; 

(C)  Account  niunbers  and  account 
names  included  in  the  special  account, 
if  different  than  supplied  in  paragraph 
(b)(1)  of  this  section; 

(D)  The  name  and  location  of  all 
persons  not  identified  in  paragraph 
(b)(1)  of  this  section  having  a  10%  or 
more  financial  interest  in  the  special 
accoimt.  indicating  those  having 


discretionary  trading  over  the  account; 
and 

(E)  For  special  accoiuits  with  five  or 
fewer  persons  having  trading  authority, 
the  names  and  locations  of  all  persons 
with  trading  authority  that  have  not 
been  identified  in  paragraphs  (b)(1)  or 
(l)(ii)(D)  of  this  section;  or 

(iii)  The  account  controller,  if  trading 
of  the  special  account  is  controlled  by 
a  person  or  legal  entity  who  is  an 
independent  accoimt  controller  of  the 
account  owners  as  defined  in  §  150.1(e). 
And,  in  addition: 

(A)  The  registration  status  of  the 
person  as  a  commodity  trading  advisor 
or  a  securities  investment  advisor; 

(B)  For  publicly  offered  managed  or 
guided  account  programs  in  which  10  or 
more  accoimts  participate,  the  account 
number  and  the  name  of  each  guided  or 
managed  account  program  and  of  each 
pool  and  the  name  and  address  of  the 
commodity  pool  operator  for  the  pool 
that  participates  in  the  program; 

(C)  For  each  controlled  account  not 
participating  in  a  program  identified 
above,  the  account  number  and  the 
name  and  address  of  each  person  having 
a  10%  or  more  financial  interest  in  the 
account.  For  commodity  pools,  provide 
the  account  number,  name  of  the  pool 
and  name  and  address  of  the  commodity 
pool  operator;  and 

(D)  On  call  by  the  Commission  or  its 
designee  the  accoimt  numbers  and 
names  and  locations  of  each  person 
participating  in  a  program. 

(2)  For  each  account  not  included  in 
the  special  account  that  the  person 
identified  in  paragraph  (b)(1)  of  this 
section  either  controls  or  in  which  such 
person  has  a  financial  interest  of  10%  or 
more,  the  account  number  and  the  name 
of  the  account. 

(3)  For  futures  or  options, 
commodities  in  which  positions  or 
transactions  in  the  account  are 
associated  with  a  commercial  activity  of 
the  account  owner  in  a  related  cash 
commodity  or  activity  (i.e.,  those 
considered  as  hedging,  risk-reducing,  or 
otherwise  off-setting  with  respect  to  the 
cash  commodity  or  activity). 

(4)  The  name  and  business  telephone 
number  of  the  associated  person  of  the 
futures  commission  merchant  who  has 
solicited  and  is  responsible  for  the 
account  or,  in  the  case  of  an  introduced 
account,  the  name  and  business 
telephone  number  of  the  introducing 
broker  who  introduced  the  account, 

(5)  Name  and  address  of  the  futures 
commission  merchant,  clearing  member 
or  foreign  broker  carrying  the  account, 
the  signature,  title  and  business  phone 
of  the  authorized  representative  of  the 
firm  filing  the  report,  and  the  date  of 
signing  the  Form  102. 


(c)  Form  102  update.  If  at  the  time  an 
account  is  in  special  account  status  and 
a  Form  102  filed  by  a  futures 
commission  merchant,  clearing  member, 
or  foreign  broker  is  then  no  longer 
accurate  because  there  has  been  a 
change  in  the  information  required 
under  paragraphs  (b)(l)(B)(iv).  (b)(1)(C) 
and  (b)(2)  of  this  section  since  the 
previous  filing,  the  futures  commission 
merchant,  clearing  member,  or  foreign 
broker  shall  file  an  updated  Form  102 
with  the  Commission  or  the  contract 
market,  as  appropriate,  within  three 
business  days  after  such  change  occurs. 

3.  Section  17.02  is  proposed  to  be 
amended  by  revising  the  introductory 
text  and  paragraph  (b)  and  by  adding  a 
new  paragraph  (c)  as  follows: 

§17.02    Place  and  time  of  filing  reports. 

Unless  otherwise  instructed  by  the 
Commission  or  its  designee,  the  reports 
required  to  be  filed  by  fiitures 
commission  merchants,  clearing 
members  and  foreign  brokers  under 
§§17.00  and  17.01  shall  be  filed  at  the 
nearest  appropriate  Commission  office 
as  specified  in  paragraphs  (a),  (b),  and 
(c)  of  this  section,  wherein  the  times 
stated  are  eastern  times  for  information 
concerning  markets  located  in  that  time 
zone  and  central  time  for  information 
concerning  all  other  markets. 

(a)*  *   • 

(b)  For  data  submitted  in  hardcopy 
form  pursuant  to  §§  17.00  (a),  or  (h)  at 
a  Commission  office  by  facsimile  or  in 
accordance  with  instructions  by  the 
Commission  or  its  designee  not  later 
than  9:00  a.m.  on  the  business  day 
following  that  to  which  the  information 
pertains. 

(c)  For  data  submitted  pursuant  to 
§  17.01  on  the  Form  102; 

(1)  The  type  of  special  accoimt 
specified  in  1(a),  1(b)  or  1(c)  and  the 
name  and  location  of  the  person  to  be 
identified  in  1(d)  on  the  Form  102  by 
facsimile  or  telephone  on  the  same  day 
that  the  special  account  in  question  is 
first  reported  to  the  Commission;  and 

(2)  A  completed  Form  102  within 
three  business  days  of  the  first  day  that 
the  special  account  in  question  is 
reported  to  the  Commission. 

•        *        •        *        • 

Issued  in  Washington,  DC.  this  June  12, 
1995,  by  the  Commission. 
Lynn  K.  Gilbert, 
Deputy  Secretary  of  the  Commission. 

NotK  CFTC  Form  102  is  being  published 
for  infonnational  purposes  only  and  will  not 
be  codified  in  the  Code  of  Federal 
Regulations. 
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COMMODITY  FUTURES  TRADING  COMMISSION 
Idantification  of  "Special  Accounu' 


OMS  No.  303a<XX}9 


CFTC  Form  102  IftoMMd  4/95) 


^^rr. 


For  Administrativ*  Um  Only 


Tradar  Code: 


Firm  Code: 


NOTICE:   Failure  to  file  a  report  required  by  the  Commodity  Exchange  Act  and  the  regulations  thereunder,  or 
the  filing  of  a  false  or  fraudulent  report  may  be  a  basis  for  administrative  action  under  7  U.S.C.  Sec.  9,  and  may 
be  ounithable  by  fine  or  imprisonment,  or  both,  under  7  U.S.C.  Sec.  13  or  18  U.S.C.  Sec.  1001. 


INSTRUCTIONS  TO  FUTURES  COMMISSION  MERCHANTS,  CLEARING  MEMBERS,  AND  FOREIGN  BROKERS 

Assign  a  reporting  number  to  each  special  account  when  it  is  reportable  for  the  first  time  in  futures  or  options. 
If  an  account  has  been  assigned  a  number  for  reporting  In  futures  (options),  use  the  same  number  for 
reporting  options  (futures).   Such  reporting  number  must  not  be  changed  or  assigned  to  any  other  special 
account  without  prior  approval  of  the   Commodity  Futures  Trading  Commission.   For  a  futures  account, 
transmit  the  form  to  the  Commission.    For  an  option  account,  transmit  the  form  to  the  appropriate  contract 
market  in  accordance  with  their  instructioris.  


PLEASE  TYPE  OR  PRINT 


1    Check  one  of  (a),  (b)  or  |c)  for  the  special  account  and  give  identifying  inlomiation  as  directed  below: 

(a)  D  House  omnibus  or  DCustomer  omnibus  account  of  an  FCM,  clearing  member,  or  foreign  broker.  Report 
the  information  in  (d)  below  for  that  firm.  In  addition,  complete  items  6-1 2. 

lb)  D  Account(s)  owned  and  controlled  by  the  same  person  or  legal  entity,  such  as  a  corporation  or  pannership 
(or  controlled  by  an  employee  or  officer  of  the  entity).  Report  the  information  in  (d)  below  for  the  person  or  other  legal 
entity  who  owns  and  controls  the  accounts.   In  addition,  complete  items  2  and  4-12. 

Ic)  D  Accounts  controlled  by  an  advisor  or  legal  entity  who  is  independent  of  the  accoum  owners.  Report  the 
information  in  (d)  below  for  the  advisor  or  legal  entity  controlling  the  special  account.  In  addition,  complete  items  3 
through  12. 

Reporting  Number:  


(d)  Name: 
Street: 
City: 


H  inHMtkat.  LMt.  FvsL  Middl«  Initial 


Business  Phone: 


State/Country: 


Zip/Postal  Code: 


If  individual.  Employer  : 


Job  Title: 


If  (b)  or  (c)  is  checked,  is  the  above-identified  person  or  legal  entity  registered  as  a: 

commodity  trading  advisor  LJ  Yes       U  No 

securities  investment  advisor  U  Yes       U  No 

If  this  special  account  is  reported  in  the  name  of  a  business,  such  as  a  corporation,  give  the  name  of  an  officer 
or  employee  to  contact: 


Name: 


Job  Title: 


Last,  First.  Middle  initial 


If  Item  Kb)  is  checked,  complete  the  following: 
(a)  Check  as  many  as  apply  to  the  legal  emity  identified  in  1  (d)  above: 

D  Individual  D  Tnist  D  Partnership 

D  Sole  ProprietorsNp  D  Corporation  D   Other  (Specify) 


D  Joint 


(b)  Principal  Business  or  Occupation: 


IConxmotd  on  Hevtne  SideJ 
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Ic)  Report  on  an  attachment  all  account  numbers  and  account  names  included  in  this  special  account  if  different 
than  identified  in  1(d)  above. 

(d)  Report  all  persons  or  entities  not  identified  in  1(d)  above  who  have  a  10%  or  more  fir>ancial  interest  in  this 
special  account,  including  limited  partners,  indicating  with  an  asterisk  those  having  discretionary  uading  authority  with 
respect  to  this  account .  If  none,  write  "none".  Use  a  continuation  sheet,  if  necessary. 


Name: 


Last.  Fim.  Middle  init;ai 


Location: 


City  and  State  or  Country 


(e)  Report  all  persons  other  than  those  above  who  control  the  trading  of  accounts  included  in  the  special 
account.  Use  a  continuation  sheet,  if  necessary.  If  there  are  more  than  five  such  persons,  show  "muiltiple  controllers' 
in  the  space  below 


Name: 


Location: 


LaR.  Fvst,  Middle  i-.t.al 
Cily  aid  Stale  or  Coumry 


3.  Controlled  Accounts.   If  you  checked  item  1(cl,  complete  (a)  and  (b)  be^ow.  Use  (a)  to  report  customer  trading 
programs  in  which  ten  or  more  accounts  participate.  Use  (b)  to  report  all  other  controlled  accounts. 


(a)   Program  Name: 


For  each  commodity  pool  participating  in 


the  program,  provide  on  an  attachment  the  account  number,  name  of  the  pool,  and  name  and  address  of  the  CPO. 

(b)  For  accounts  nox  in  a  program,  or  programs  having  fewer  than  ten  accounts,  provide  on  an  attachment  for 
each  account  the  account  number  and  name  and  address  of  persons  having  a  10%  or  nnore  financial  interest  in  the 
account.  For  commodity  pools,  provide  the  account  number,  name  of  the  sool,  and  name  and  address  of  the  CPO. 

4.  If  the  person  or  entity  identified  in  1(d)  has  trading  authority  over,  or  a  10%  or  more  finarxaal  interest  in,  accounts 
not  included  in  the  special  account,  complete  the  information  below  for  each  such  account.  If  none,  write  "rK>ne".  Use 
a  continuation  sheet  if  necessary.  Check  "F"  for  financial  interest  and   "C"  for  cornrol. 


Name: 
Name: 


Account  Number: 
Account  Number: 


Df       Dc 


5.  Are  trades  and  positions  in  this  special  account  usually  associated  with  commercial  activity  of  the  account  owner  in 
related  cash  commodities  (i.e.,  positions  considered  as  hedging  in  futures  or  options)?  Dybs       DNo 

If  "yes,"  list  those  specific  futures  or  option  markets  in  which  the  trader  hedges.   Use  a  continuation  sheet  if 
necessary. 


6.  Name,  location  and  business  phone  number  of  the  account  executive  handling  the  account.  (If  account  executive  is 
in  a  foreign  country,  list  country  arvj  city.) 

Business  Phone: 


Name: 
Location. 


Last.  First.  Middle  Initial 


City  and  State  or  Country 

7.  Firm  Name  and  Address: 

8.  Name  (Print): 

9.  Tide: 

10.  Business  Phone: 

11.  Date: 

- 

12.  Signature: 
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DEPARTMENT  OF  THE  TREASURY 
Intomai  Revenua  Service 
26  CFR  Part  1 


[PS-7e-«2;  P&-61-03] 

RIN  1S46-^R48;  RIN  1546-AR93 

Recognition  of  Gain  or  Loss  by 
ContrltMJting  Partner  on  DistiilMJtion  of 
Contributing  Partner  on  Other 
Property;  Hearing  Canceiiation 


agency:  Internal  Revenue  Service, 
Treasvuy. 

ACTION:  Cancellation  of  notice  of  public 
hearing  on  proposed  regulations. 

SUMMARY:  This  document  provides 
notice  of  cancellation  of  a  public 
hearing  on  proposed  regulations  relating 
to  the  recognition  of  gain  or  loss  on 
certain  distributions  of  contributed 
property  by  a  partnership.  This 
document  also  contains  proposed 
regulations  relating  to  the  recognition  of 
gain  on  certain  distributions  to  a 
contributing  partner. 

DATES:  The  public  hearing  originally 
scheduled  for  Monday,  Jime  19, 1995, 
beginning  at  10  a.m.  is  cancelled. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mike  Slaughter  of  the  Regulations  Unit. 
Assistant  Chief  Counsel  (Corporate), 
(202)  622-7190  (not  a  toll-free  number). 

SUPPt.EMENTARY  MFORMATION:  The 

subject  of  the  public  hearing  is  proposed 
regulations  under  section  704(c)(1)(B)  of 
the  Internal  Revenue  Code  of  1986,  and 
proposed  regulations  under  section  737. 
A  notice  of  proposed  rulemaking,  and 
public  hearing  appearing  in  the  Federal 
Register  for  Monday,  January  9,  1995 
(60  FR  2352),  announced  that  a  public 
hearing  on  the  proposed  regiilations 
would  be  held  on  Monday,  Jime  19, 
1995,  beginning  at  10  a.m.,  in  the  IRS 
Auditorium,  7400  Corridor,  Internal 
Revenue  Building,  1111  Constitution 
Avenue,  NW.,  Washington,  DC. 

The  public  hearing  scheduled  for 
Monday,  June  19, 1995,  is  cancelled. 

jM:qiMl3rn  B.  Bur^BM. 

Alternate  Federal  Register  Liasion  Officer, 
Assistant  Chief  Counsel  (Corporate). 

(FR  Doc.  95-14823  Filed  &-15-95;  8:45  am] 
•lUMQ  OOM  4«3O-01-P 


DEPARTMENT  OF  UkBOR 
Office  of  the  Secretary 
29  CFR  Part  4 

RIN:  121S-AAM 


Service  Contract  Act;  l.abor  Standards 
for  Federal  Service  Contracts 

agency:  Office  of  the  Secretary,  Labor. 

ACTION:  Notice  of  proposed  rulemaking; 
request  for  comments. 

summary:  The  Department  of  Labor 
(DDL)  is  proposing  to  delete  the 
requirement  in  §  4.7  of  29  CFR  part  4 
that  any  service  contract  of  the  Federal 
Government  in  an  amount  less  than 
$2,500  that  is  subject  to  the  McNamara- 
O'Hara  Service  Contract  Act  of  1965,  as 
amended  (SCA).  must  contain  a  clause 
specifying  that  the  contractor  or  any 
subcontractor  shall  pay  the  minimum 
wage  under  the  Fair  Labor  Standards 
Act  (FLSA)  to  employees  engaged  in  the 
performance  of  the  contract.  This 
proposed  revision  is  being  made  to 
conform  the  regulations  to  a  new  class 
of  Federal  government  purchases 
established  by  the  Federal  Acquisition 
Streamlining  Act  of  1994  (FASA). 
Requirements  otherwise  applicable  to 
Federal  contracting  are  eliminated  for 
purchases  under  $2,500  for  the  purpose 
of  facilitating  the  use  of  government 
credit  cards  for  the  making  of  low  dollar 
value  purchases  of  supplies  and 
services.  The  streamlining  objectives  of 
the  new  procurement  procedures 
contemplated  by  FASA  are  impeded  by 
contract  clause  requirements  in  §  4.7, 
which  were  intended  for  use  in 
contracts  awarded  traditional 
procxirement  procedures. 

DATES:  Comments  are  due  oni  or  before 
July  17.  1995. 

ADDRESSES:  Submit  .written  comments 
to  Maria  Echaveste,  Administrator, 
Wage  and  Hour  Division,  Employment 
Standards  Administration,  U.S. 
Department  of  Labor,  Room  S-3502,  200 
Constitution  Avenue,  NW,  Washington, 
DC  20210.  Commenters  who  wish  to 
receive  notification  of  receipt  of 
comments  are  requested  to  include  a 
self-addressed,  stamped  post  card,  or  to 
submit  them  by  certified  mail,  return 
receipt  requested.  As  a  convenience  to 
commenters,  comments  may  be 
transmitted  by  facsimile  ("FAX") 
machine  to  (202)  219-5122  (this  is  not 
a  toll-free  number).  If  transmitted  by 
facsimile  and  a  hard  copy  is  also 
submitted  by  mail,  please  indicate  on 
the  hard  copy  that  it  is  a  duplicate  copy 
of  the  facsimile  transmission. 


FOR  FURTHER  INFORMATION  CONTACT: 
Raymond  L.  Kamrath,  Division  of  Policy 
and  Analysis.  Wage  and  Hour  Division. 
Employment  Standards  Administration. 
U.S.  Department  of  Labor,  Room  S- 
3506,  200  Constitution  Avenue,  NW, 
Washington,  DC  20210;  telephone  (202) 
219-8412.  This  is  not  a  toll-free  number. 


SUPPLEMENTARY  INFORMATION: 
L  Paperwork  Reduction  Act 

This  proposed  rule  contains  no 
reporting  or  recordkeeping  requirements 
subject  to  the  Paperwork  Reduction  Act 
of  1980  (Pub.  L.  96-511).  The  existing 
information  collection  requirements 
contained  in  Regulations,  29  CFR  part  4 
were  previously  approved  by  the  Office 
of  Management  and  Budget  under  OMB 
control  number  1215-0150.  The  general 
Fair  Labor  Standards  Act  (FLSA) 
recordkeeping  requirements  which  are 
restated  in  Part  4  were  approved  by  the 
Office  of  Management  and  Budget  under 
OMB  control  number  1215-0017. 

n.  Background 

The  Federal  Acquisition  Streamlining 
Act  of  1994  (Pub.  L.  103-355, 108  Stat. 
3243)  was  enacted  into  law  on  October 
13, 1994.  Section  4001  of  this  Act 
amends  the  Office  of  Federal 
Procurement  Policy  Act  (41  U.S.C. 
403(11))  to  establish  a  "simplified 
acquisition  threshold"  of  $100,000.  In 
addition,  §  4301  of  FASA  amends  the 
Office  of  Federal  Procurement  Policy 
Act  to  establish  a  new  class  of  purchases 
referred  to  as  "micro  purchases,"  and  a 
micro  purchase  threshold  of  $2,500. 
Under  this  section,  among  other  things, 
purchases  not  exceeding  $2,500  are  not 
subject  to  the  Small  Business  Act 
reservation  requirement.  Buy  American 
Act,  the  requirement  to  secure 
competitive  quotations,  and  Federal 
employees  making  such  purchases  are 
not  deemed  "procurement  officials." 
The  new  micro  purchase  authority, 
based  on  a  recommendation  of  The 
National  Performance  Review  (NPR), 
facilitates  the  use  of  credit  cards  by 
Federal  agencies  on  small  dollar 
purchases  of  supplies  and  services.  For 
such  purchases,  the  credit  card 
procedure  becomes  both  the  method  of 
payment  and  a  method  of  contracting. 
Because  the  inclusion  of  contract 
clauses  in  small  piu^ases  hinder 
implementation  of  the  new  micro 
purchase  authority,  the  Office  of  Federal 
Procurement  Policy  in  the  Office  of 
Management  and  Budget  asked  the 
Department  to  review  the  contract 
clause  requirement  \p  §  4.7  of  29  CFR 
part  4  for  service  contracts  imder 
$2,500. 
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Section  2(b)  of  the  Service  Contract 
Act  of  1995  (SCA)  (41  U.S.C.  351(b)(1)) 
generally  obligates  all  contractors  and 
subcontractors  who  are  awarded 
contracts  principally  for  the  furnishing 
of  services  through  the  use  of  service 
employees,  regardless  of  contract 
amount,  to  pay  not  less  than  the  Federal 
minimum  wage  under  §  6(a)(1)  of  the 
Fair  Labor  Standards  Act  (FSLA)  to  the 
employees  engaged  in  the  performance 
of  such  contracts.  Unlike  §  2(a)  of  the 
SCA  which  requires  every  service 
contract  in  excess  of  $2,500  to  include 
particular  stipulations  relating  to  the 
Act's  prevailing  wage  and  fringe  benefit 
provisions  and  other  labor  standard 
protections,  §  2(b)  does  not  statutorily 
require  a  "clause"  to  implement  the 
obligation  of  covered  service  contractors 
or  subcontractors  to  pay  service 
employees  not  less  than  the  minimum 
wage  under  §  6(a)(1)  of  the  FLSA. 
Because  the  clause  mandated  by  §  2(a) 
of  the  SCA  for  covered  contracts  in 
excess  of  $2,500  advises  contractors  and 
subcontractors  of  the  obligation  to  pay 
FLSA  minimum  wages  in  the  absence  of 
prevailing  wage  attachment  for  the 
contract  (see  paragraph  (d)(1)  of  §  4.6), 
a  counterpart  minimum  wage  clause 
was  considered  appropriate  for 
contracts  not  exceeding  $2,500,  and  the 
requirement  has  l)een  a  part  of  the 
regulations  since  their  inception. 

The  Department  believes  that  the 
deletion  of  the  requirement  for  a 
minimum  wage  clause  in  SCA -covered 
contracts  not  exceeding  $2,500  will  not 
adversely  afi^ect  labor  standards 
protections  afforded  service  employees 
engaged  in  the  performance  of  such 
contracts.  Although  the  proposal 
removes  the  obligation  of  contractors 
and  subcontractors  to  pay  not  less  than 
minimimi  wages  to  their  service 
employees  as  a  condition  of  contract, 
the  obligation  to  pay  at  least  the 
minimum  wage  to  any  service  employee 
performing  on  an  SCA -covered  contract 
is  specifically  contained  in  §  2(b)  of  the 
SCA,  and  is  also  set  forth  in  §  6(e)(1)  of 
the  FLSA.  This  statutory  obligation  is 
defined  further  in  the  existing 
regulations  at  §  4.2  of  29  CFR  part  4. 
Accordingly,  the  proposal  is  considered 
necessary  and  proper  to  facilitate  the 
streamlining  objectives  of  FASA's 
§4301. 

Executive  Order  12866/§  202  of  the 
Unfunded  Mandates  Reform  Act  of 
1995 

This  proposed  rule  is  not  a 
"significant  regulatory  action"  within 
the  meaiung  of  Executive  Order  12866, 
nor  does  it  require  a  §  202  statement 
under  the  Unfunded  Mandates  Reform 
Act  of  1995.  It  will  faciUtate  the 


handling  of  Federal  agency  purchases  of 
$2,500  or  less.  The  proposed  change 
eliminates  a  contract  clause,  which 
impedes  the  efficiency  contemplated  by 
the  use  of  purchase  cards  on  small 
purchases  authorized  by  the  micro- 
purchase  authority  under  the  Federal 
Acquisition  Streamlining  Act  of  1994. 
The  proposed  revision,  however,  will 
not  eliminate  the  obligation  of 
contractors  and  subcontractors  to  pay 
employees  on  such  contracts  not  less 
than  the  minimum  wage  under  §  6  of  the 
FLSA. 

Because  the  deletion  of  the  contract 
clause  would  not  affect  contractor's 
responsibilities,  the  proposed  change  is 
not  expected  to  result  in  a  rule  that  may: 
(1)  have  an  aimual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities;  (2)  create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  agency;  (3)  materially  alter  the 
budgetary  impact  of  entitlements, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  of  recipients 
thereof;  or  (4)  raise  novel  legal  or  policy 
issues  arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  Executive  Order  12866. 
Furthermore,  deletion  of  the  clause 
would  facilitate  credit  card  purchases 
(thereby  resulting  in  savings  in 
paperwork  processing)  of  services — 
estimated  to  be  about  12  percent  of  all 
credit  card  purchases.  Therefore,  no 
regulatory  impact  analysis  has  been 
prepared. 

Regulatory  Flexibility  Analysis 

This  proposed  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  rule  simplifies  the  handling  of 
small  purchases  of  services  and  will 
primarily  affect  Federal  agencies 
through  reductions  in  burdensome 
paperwork.  While  small  entities  will 
benefit  from  less  burdensome 
pnxnirement  procedures,  the  impact  is 
believed  to  be  insignificant  because  the 
purchase  of  services  appropriate  for 
credit  card  use  is  relatively  small,  i.e., 
the  bulk  of  purchases  appropriate  for 
credit  card  use  is  supplies.  'Thus,  this 
proposal  is  not  exp^ed  to  have  a 
"significant  economic  impact  on  a 
substantial  number  of  small  entities" 
within  the  meaiung  of  the  Regulatory 
Flexibility  Act,  and  the  Department  has 
certified  to  this  effect  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 


Business  Administration.  A  regulatory 
flexibility  analysis  is  not  required. 

Document  Preparation 

This  document  was  prepared  under 
the  direction  and  control  of  Maria 
Echaveste,  Administrator,  Wage  and 
Hour  Division,  Employment  Standards 
Administration,  U.S.  Department  of 
Labor. 

List  of  Subjects  in  29  CFR  Part  4 

Administrative  practice  and 
procedures.  Employee  benefit  plans. 
Government  contracts.  Investigations, 
Labor,  Law  enforcement.  Minimum 
wages.  Penalties,  Recordkeeping 
requirements.  Reporting  requirements. 
Wages. 

Signed  at  Washington.  D.C.,  on  this  t3th 
day  of  June,  1995. 
Maria  Echaveste, 
Administrator.  Wage  and  Hour  Division. 

For  the  reasons  set  forth  in  the 
preamble,  subtitle  A  of  title  29  is 
proposed  to  be  amended  as  follows: 

PART  4— LABOR  STANDARDS  FOR 
FEDERAL  SERVICE  CONTRACTS 

1.  Authority  citation  for  part  4 
continues  to  read  as  follows: 

Authority:  41  U.S.C.  351.  et  seq..  79  Stat. 
1034.  as  amended  in  86  Stat.  789.  90  Stat. 
2358;  41  U.S.C.  38  and  39;  and  5  U.S.C  301. 

§  4.7    [Removed  and  Reserved] 

2.  In  subpart  A,  §  4.7  is  proposed  to 
be  removed  and  reserved. 

[FR  Doc.  95-14780  Filed  6-15-95;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  935 

[OH-235;  Amendment  Number  TOR] 

Ohio  Regulatory  Program 

AGENCY:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

ACTION:  Proposed  rule;  reopening  and 

extension  of  public  comment  period. 

SUMMARY:  OSM  is  reopening  the  pubUc 
comment  period  for  a  revised 
amendment  to  the  Ohio  regulatory 
program  (hereinafter  referred  to  as  the 
Ohio  program)  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977.  The  amendment  was  initiated  by 
Ohio  and  is  intended  to  make  the  Ohio 
program  as  effective  as  the 
corresponding  Federal  regulations 
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concerning  the  frequency  of  inspections 
at  abandoned  coal  mining  operations. 

This  document  sets  forth  the  times 
and  locations  that  the  Ohio  program  and 
the  prop>osed  amendment  to  that 
program  will  be  available  for  public 
inspection,  the  comment  period  during 
which  interest  persons  may  submit 
written  comments  on  the  proposed 
amendment,  and  the  procedures  that 
will  be  followed  regarding  the  pubhc 
hearing,  if  one  is  requested. 
DATES:  Written  comments  must  be 
received  on  or  before  4  p.m.,  E.D.T.  on 
July  3,  1995.  If  requested,  a  hearing  on 
the  prof)osed  amendment  will  be  held  at 
1  p.m..  E.D.T.  on  June  26. 1995. 
Requests  to  speak  at  the  hearing  must  be 
received  on  or  before  4  p.m.,  E.D.T.  on 
June  23. 1995. 

ADDRESSES:  Written  comments  and 
requests  to  testify  at  the  hearing  should 
be  mailed  or  hand-delivered  to  Ms. 
Beverly  C.  Brock,  Acting  Director. 
Columbus  Field  Office,  at  the  address 
Usted  below. 

Copies  of  the  Ohio  program,  the 
proposed  amendment,  and  all  written 
comments  received  in  response  to  this 
dociunent  will  be  available  for  public 
review  at  the  address  listed  below 
during  normal  business  hours,  Monday 
through  Friday,  excluding  holidays. 
Each  requester  may  receive  one  free 
copy  of  the  proposed  amendment  by 
contacting  OSM's  Coliunbus  Field 
Office. 
Office  of  Surface  Mining  Reclamation 

and  Enforcement.  Columbus  Field 

Office,  4480  Refugee  Road,  Suite  201. 

Columbus,  Ohio  43232,  telephone: 

(614)  86&-0578. 
Ohio  Department  of  Natural  Resources. 

Division  of  Reclamation.  1855 

Foimtain  Square  Court.  Building  H-3. 

Columbus.  Ohio  43224,  telephone: 

(614) 265-6675. 
F0«  FURTHER  INFORMATION  CONTACT: 
Ms.  Beverly  C.  Brock,  Acting  Director, 
Columbus  Field  Office,  (614)  866-0578. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Ohio  Program 

On  August  16,  1982,  the  Secretary  of 
the  Interior  conditionally  approved  the 
Ohio  program.  Information  on  the 
general  background  of  the  Ohio  program 
submission,  including  the  Secretary's 
findings,  the  disposition  of  comments, 
and  a  detailed  explanation  of  the 
conditions  of  approval  of  the  Ohio 
program,  can  be  found  in  the  August  10, 
1983,  Federal  Register  (47  FR  34688). 
Subsequent  actions  concerning  the 
conditions  of  approval  and  program 
amendments  are  identified  at  30  CFR 
935.11,  935.12,  935.15,  and  935.16. 


n.  Discussion  of  the  Proposed 
Amendment 

The  Ohio  Department  of  Natural 
Resources,  Division  of  Reclamation 
(Ohio)  submitted  proposed  Program 
Amendment  Number  70  by  letter  dated 
March  28, 1995  (Administrative  Record 
No.  OH-2104).  In  this  amendment,  Ohio 
proposed  to  revise  one  rule  at  Ohio 
Administrative  Code  (OAC)  section 
1501:13-14-01  to  make  the  Ohio 
program  as  effective  as  the 
corresponding  Federal  regulations 
concerning  the  frequency  of  inspections 
at  abandoned  coal  mining  operations. 

OSM  annoimced  receipt  of  FA  70  in 
the  April  11, 1995,  Federal  Register  (60 
FR  18380),  and,  in  the  same  document, 
opened  the  public  comment  period  and 
provided  an  opportxinity  for  a  public 
hearing  on  the  adequacy  of  the  proposed 
amenchnent.  The  public  period  closed 
on  May  11,1995. 

On  May  11, 1995,  OSM  notified  Ohio 
of  its  one  comment  about  PA  70 
(Administrative  Record  No.  OH-2128). 
In  response  to  the  OSM  comment,  Ohio 
submitted  Revised  Program  Amendment 
Number  70  (PA  70R)  by  letter  dated  May 
31, 1995  (Administrative  Record  No. 
OH-2127).  In  PA  70R,  Ohio  is  proposing 
one  further  revision  to  OAC  section 
1501:13-14-01  paragraph  (A)(3)(c)(ii)  to 
cross-reference  Ohio's  rule  on 
individual  civil  penalties  and  Ohio's 
statute  on  criminal  penalties. 

m.  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h),  OSM  is  now  seeking 
comment  on  whether  the  amendment 
proposed  by  Ohio  satisfies  the 
applicable  program  approval  criteria  of 
30  CFR  732.15.  If  the  amendment  is 
deemed  adequate,  it  will  become  part  of 
the  Ohio  program. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time  limit 
indicated  under  DATES  or  at  locations 
other  than  the  Colimibus  Field  Office 
will  not  necessarily  be  considered  in  the 
final  rulemaking  or  included  in  the 
Administrative  Record. 

Public  Hearing 

Persons  wishing  to  comment  at  the 
public  hearing  should  contact  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT  by  4  p.m.,  E.D.T. 
on  Jime  23, 1995.  If  no  one  requests  an 
opportimity  to  comment  at  a  public 
hearing,  the  hearing  will  not  be  held. 


Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it 
will  greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  {xepare  adequate  responses 
and  appropriate  questions.  The  public 
hearing  will  continue  on  the  specified 
date  until  all  persons  scheduled  to 
comment  have  been  heard.  Persons  in 
the  audience  who  have  not  been 
scheduled  to  comment  and  who  wish  to 
do  so  will  be  heard  following  those 
scheduled.  The  hearing  will  end  after  all 
persons  scheduled  to  comment  and 
persons  present  in  the  audience  who 
wish  to  comment  have  been  heard. 

Any  disabled  individual  who  has 
need  for  a  special  accommodation  to 
attend  a  public  hearing  should  contact 
the  individual  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  comment  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing 
to  meet  with  OSM  representatives  to 
discuss  the  proposed  amendments  may 
request  a  meeting  at  the  Columbus  Field 
Office  by  contacting  the  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT.  All  such  meetings  shall  be 
open  to  the  public  and,  if  possible, 
notices  of  the  meetings  will  be  posted  at 
the  locations  listed  under  ADDRESSES.  A 
written  summary  of  each  public  meeting 
will  be  made  a  part  of  the 
Administrative  Record. 

rV.  Procedural  Determinations 

Executive  Order  12866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778 
(Civil  Justice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
by  law,  this  rule  meets  the  applicable 
standards  of  subsections  (a)  and  (b)  of 
that  section.  However,  these  standards 
are  not  applicable  to  the  actual  language 
of  State  regulatory  programs  and 
program  amendments  since  each  such 
program  is  drafted  and  promulgated  by 
a  specific  State,  not  by  OSM.  Under 
sections  503  and  505  of  SMCRA  (30 
U.S.C.  1253  and  1255)  and  30  CFR 
730.11.  732.15  and  752.17(h)(10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
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solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  parts  730,  731,  and  732  have 
been  met. 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)l 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4332(2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  FlexibiUty  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  corresponding  Federal  regulations 
for  which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  E)epartment  relied  upon  the 
data  and  assumptions  for  the 
corresponding  Federal  regulations. 

List  of  Subjects  in  30  CFR  Part  935 

Intergovernmental  relations,  Surface 
mining.  Underground  mining. 

Dated:  June  8, 1995. 

Allen  D.  Klein, 

Regional  Director,  Appalachian  Regional 
Coordinating  Center. 

(FR  Doc.  95-14764  Filed  6-15-93?;  8:45  am] 
aiLUNOCOOE  43l0-0fr-M 


Buraau  of  Land  Managwnant 
43  CFR  Part  3100 

[WO-610^1 10-021  A] 

RIN10e4-AC26 

Promotion  of  Devetopment,  Reduction 
of  Royalty  on  Heavy  Oil 

AQENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  proposed  rulemaking; 
notice  of  reopening  of  comment  period. 

SUMMARY:  On  April  10, 1995,  the  Bureau 
of  Land  Management  (BLM)  published 
in  the  Federal  Register  (60  FR  18081)  a 
notice  of  proposed  rulemaking  to  amend 
the  regulations  related  to  the  waiver, 
sus{)ension,  or  reduction  of  rental, 
royalty,  or  minimimi  royalty  on  "heavy 
oil"  (crude  oil  with  a  gravity  of  less  than 
20  degrees).  The  notice  allowed  a 
comment  period  of  60  days,  closing  on 
June  9,  1995. 

The  Department  of  Energy  (DOE)  is 
currenUy  developing  new  information 
on  the  potential  impacts  of  the  proposed 
rule.  DOE  is  focusing  particularly  on  the 
effects  of  raising  the  qualifying  crude  oil 
gravity  to  more  than  20  degrees.  In  order 
to  allow  all  interested  parties  sufficient 
time  to  review  the  new  DOE 
information,  BLM  is  reopening  the 
comment  period  for  an  additional  30 
days.  Information  on  the  DOE  findings 
is  available  from  Dr.  John  Bebout,  at  the 
address  shown  below  under  FOR 
FURT>«R  INFORMATION  CONTACT. 

DATES:  Comments  should  be  submitted 
by  July  17, 1995.  Comments  received  or 
postmarked  after  the  above  date  may  not 
be  considered  in  the  decisionmaking 
process  on  the  final  rule. 

ADDRESSES:  Comments  should  be  sent  to 
Director  (140),  Bureau  of  Land 
Management,  Room  5555, 1849  C  Street, 
NW.,  Washington,  DC  20240.  Comments 
can  also  be  sent  to 

intemet!WOl40@attmail.com.  Please 
include  "attn:  AC26"  and  your  name 
and  return  address  in  your  internet 
message.  Comments  will  be  available  for 
public  review  at  the  above  address 
during  regular  business  hours  (7:45  a.m. 
to  4:15  p.m.),  Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
John  W.  Bebout,  Bureau  of  Land 
Management  (310).  1849  C  Sti«et.  NW.. 
Washington.  DC  20240.  (202)  452-0340. 
Micbeal  A.  Ferguson. 

Acting  Assistant  Director,  Resounx  Use  and 
Protection. 

[FR  Doc.  95-14785  Filed  6-15-95:  8:45  am) 
BiLUNG  CODE  4130-t«-P 


Flah  and  Wildlife  Service 

SO  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  12-Month  Fin(flng  for  a 
Petition  To  Ust  the  Swift  Fox  as 
Endar>gered 

agency:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Notice  of  12-month  petition 

finding. 

SUMMARY:  The  Fish  and  Wildlife  Service 
(Service)  announces  a  12-month  finding 
for  a  petition  to  list  the  swift  for  ( VuJpes 
velox]  under  the  Endangered  Species 
Act  of  1973,  as  amended.  After  review 
of  all  available  scientific  and 
commercial  information,  the  Service 
finds  that  listing  this  species  is 
warranted  but  precluded  by  other  higher 
priority  actions  to  amend  the  List  of 
Endangered  and  Threatened  Wildlife 
and  Plants. 

DATES:  The  finding  announced  in  this 
document  was  made  on  June  12.  1995. 
ADDRESSES:  Information,  comments,  or 
questions  concerning  this  petition 
should  be  submitted  to  the  Field 
Supervisor,  Fish  and  Wildlife  Service, 
Ecological  Services,  420  South  Garfield 
Avenue,  Suite  400,  Pierre,  South  Dakota 
57501-5408.  The  petition  finding, 
supporting  data,  and  comments  are 
available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  R.  (Pete)  Gober,  Field 
Supervisor,  at  the  above  address, 
telephone  (605)  224-6693. 

SUPPLEMENTARY  INFORMATION: 

Background 

Section  4(b)(3)(B)  of  the  Endangered 
Species  Act  (Act)  of  1973,  as  amended 
(16  U.S.C.  1531  et  seq.),  requires  that, 
for  any  petition  to  revise  the  List  of 
Endangered  and  Threatened  Wildlife 
and  Plants  that  contains  substantial 
scientific  and  commercial  information, 
the  Fish  and  Wildlife  Service  (Service) 
make  a  finding  within  12  months  of  the 
date  of  the  receipt  of  the  petition  on 
whether  the  petitioned  action  is  (a)  not 
warranted,  (b)  warranted,  or  (c) 
warranted  but  precluded  from 
immediate  proposal  by  other  pending 
proposals  of  higher  priority.  Notice  of 
the  finding  is  to  be  published  promptly 
in  the  Federal  Register.  This  notice 
meets  that  requirement  for  a  12-month 
finding  made  earlier  for  the  petition 
discussed  below.  Information  contained 
in  this  notice  is  a  summary  of  the 
information  in  the  12-month  finding, 
which  is  the  Service's  decision 
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document.  Section  4(b)(3)(C)  requires 
that  petitions  for  which  the  requested 
action  is  found  to  be  warranted  but 
precluded  should  be  treated  as  through 
resubmitted  on  the  date  of  such  finding, 
i.e.,  requiring  a  subsequent  finding  to  be 
made  within  12  months. 

A  petition  dated  February  22. 1992, 
from  Mr.  Jon  C.  Sharps  was  received  by 
the  Service  on  March  3, 1992.  The 
petition  requested  the  Service  to  Hst  the 
swift  fox  ( Vulpes  velox)  as  an 
endangered  species  in  the  northern 
portion  of  its  range,  if  not  the  entire 
range.  A  90-day  finding  was  made  by 
the  Service  that  the  petition  presented 
substantial  information  indicating  that 
the  requested  action  may  be  warranted. 
The  90-day  finding  was  announced  in 
the  Federal  Register  on  June  1, 1994  (59 
PR  28328). 

The  Service  has  reviewed  the  petition, 
the  Uterature  cited  in  the  petition,  other 
available  literature  and  information,  and 
has  consulted  with  biologists  and 
researchers  familiar  with  the  swift  fox. 
On  the  basis  of  the  best  scientific  and 
commercial  information  available,  the 
Service  finds  the  petition  presented 
information  indicating  that  the  Usting 
may  be  warranted  but  the  immediate 
listing  of  the  species  is  precluded  by 
work  on  other  species  having  higher 
priority  for  listing. 

The  petition  and  its  referenced 
docxunentation  states  that  the  swift  fox 
once  occurred  in  abundant  numbers 
throughout  the  species"  historical  range. 
The  species  was  known  from  the 
Canadian  Prairie  Provinces  south 
through  Montana,  eastern  Wyoming, 
and  North  and  south  Dakota  to  the 
Texas  Panhandle.  The  petitioner  asserts 
that  the  swift  fox  has  declined  and  is 
considered  rare  in  the  northern  portion 
of  its  range.  The  petitioner  indicates  that 
the  swift  fox  is  extremely  vulnerable  to 
human  activities  such  as  trapping, 
huinting,  automobiles,  agricultural 
conversion  of  habitat,  and  prey 
reduction  frtjm  rodent  control  programs. 
The  petitioner  requests  that,  at  a 
minimiun,  the  swift  fox  be  listed  as  an 
endangered  species  in  Montana,  North 
Dakota.  South  Dakota,  and  Nebraska. 
Justification  for  such  action  as  cited  by 
the  petitioner  includes  the  present 
status  of  the  species  and  its  habitat  in 
the  petitioned  area,  the  strong  link  to 
the  prairie  dog  ecosystem,  the  large 
distance  &t)m  the  kit  ( Vulpes  macrotis)- 
swift  fox  zone  of  intergradation,  and  the 
potential  for  these  populations  to 
contain  the  northern  subspecies  (Vidpes 
velox  hebes). 

In  1970,  the  Service  listed  the 
northern  swift  fox  as  endangered  (35  PR 
8485;  June  2, 1970).  This  designation 
was  removed  in  the  United  States  due 


to  controversy  over  its  taxonomy: 
however,  the  designation  as  endangered 
in  Canada  remains  (45  FR  49844:  July 
25. 1980). 

In  1970.  the  Service  Usted  the 
northern  swift  fox  as  endangered  (35  FR 
8485;  June  2, 1970).  This  designation 
was  removed  in  the  United  States  due 
to  controversy  over  its  taxonomy; 
however,  the  designation  as  endangered 
in  Canada  remains  (45  FR  49844;  July 
25. 1980). 

The  Service  reviewed  information 
regarding  the  status  of  the  swift  fox 
throughout  its  range.  Historically,  the 
swift  fox  was  considered  abundant 
throughout  the  Great  Plains  and  the 
Prairie  Provinces  of  Canada  (Hall  and 
Kelson  1959;  Egoscue  1979;  Zumbaugh 
and  Choates  1985;  U.S.  Fish  and 
Wildlife  Service  1990;  Fauna  West 
1991).  Beginning  in  the  late  1800's  to 
early  1900's,  the  swift  fox  declined  in 
numbers,  and  the  northern  population 
disappeared  with  the  southern 
population  decreasing  in  numbers  (Cary 
1911;  Warren  1942;  Egoscue  1979;  Bee 
et  al.  1981;  FaunaWest  1991). 

In  the  mid-1950's,  the  swift  fox  staged 
a  limited  comeback  in  portions  of  its 
historical  range  (Long  1965;  Kilgore 
1969;  McDaniel  1976;  Sharps  1977; 
Hines  1980;  FaunaWest  1991).  However, 
this  reappearance  was  limited  in  nature 
and,  in  recent  years,  many  of  these 
populations  have  again  declined. 
Several  factors  are  provided  as  reasons 
for  the  decline  of  the  species  throughout 
much  of  its  historical  range.  These 
factors  include  (1)  loss  of  nature  prairie 
habitat  through  conversion  for 
agricultural  production  and  mineral 
extraction,  (2)  fragmentation  of  the 
remaining  habitat,  creating  a  less 
suitable  cropland-grassland  habitat 
mosaic,  (3)  degradation  of  habitat  due  to 
prairie-dog  control  activities,  (4) 
predation  and  interspecific  competition, 
and  (5)  the  species'  vulnerability  to 
human  activities  such  as  predator 
control,  trapping,  shooting,  and 
collisions  with  automobiles  (Hillman 
and  Sharps  1978;  Hines  1980; 
Armbruster  1983;  Uresk  and  Sharps 
1986;  Jones  et  al.  1987;  Sharps  1989; 
U.S.  Fish  and  Wildhfe  Service  1990; 
FaunaWest  1991;  Carbyn  et  al.  1992). 
Currently,  swift  fox  exist  in  highly 
disjunct  populations  in  a  greatly 
reduced  portion  of  the  species' 
historical  range  (Hines  1980;  Jones  et  al. 
1987;  U.S.  Fish  and  Wildlife  Service 
1990;  FunaWest  1991).  Swift  fox  are 
believed  to  be  extirpated  in  North 
Dakota.  Remnant  populations  remain  in 
Montana  and  Oklahoma.  Small,  disjunct 
populations  of  unknown  status  remain 
in  South  Dakota,  Wyoming,  Nebraska. 
Kansas,  Colorado,  New  Mexico  and 


Texas.  There  is  limited  but  encouraging 
evidence  that  some  reoccupation  of  its 
former  range  may  be  occvuring  in 
Montana.  Oklahoma.  Kansas.  Colorado, 
and  Wyoming.  New  Mexico  also 
appears  to  contain  localized  populations 
distributed  throughout  reduced  portions 
of  the  State's  historical  range.  However, 
there  has  been  no  biological  or  scientific 
evidence  presented  to  the  Service 
during  the  extended  status  review 
period  to  confirm  the  viability  or 
stability  of  any  of  these  populations. 
Seventy  to  75  percent  of  remaining  swift 
fox  populations  are  believed  to  reside 
on  private  lands,  with  the  remaining 
populations  on  Federal  lands  belonging 
to  the  U.S.  forest  Service,  the  National 
Park  Service,  the  Bureau  of  Land 
Management,  and  the  Department  of  the 
Army. 

Summary  of  Factors  Aifiecting  the 
Species 

The  following  information  is  a 
siunmary  and  discussion  of  the  five 
factors  or  listing  criteria  as  set  forth  in 
section  4(a)(1)  of  the  Act  and  regulations 
(50  CFR  part  424)  promulgated  to 
implement  the  Usting  provisions  of  the 
Act  and  their  applicability  to  the  current 
status  of  the  swift  fox. 

A.  The  Present  or  threatened 
destruction,  modification,  or 
curtailment  of  the  species'  habitat  or 
range.  The  swift  fox  is  a  prairie- 
dwelling  species  that  generally  requires 
518  ha  to  1.296  ha  (1.280  to  2.300  acres) 
of  short  to  midgrass  prairie  habitat  with 
abundant  prey  to  support  a  pair 
(Cameron  1984;  Jones  et  al.  1987; 
Rongstad  et  al.  1989;  Jon  Sharps. 
Wildlife  Systems,  pers.  comm.  1993). 
Swift  fox  habitat  is  comprised  of  level 
to  gently  sloping  topography  containing 
an  open  view  of  the  surrounding 
landscape  (<15  percent  slope),  abundant 
prey,  and  lack  of  predators  and 
competitors  (Cutter  1958a;  Hillman  and 
Sharps  1978;  Hines  1980;  Fitzgerald  et 
al.  1983;  Lindberg  1986;  U.S.  Fish  and 
Wildlife  Service  1990;  FaunaWest  1991; 
Carbyn  et  al.  1992). 

Historically,  the  species  was 
distributed  throughout  the  contiguous 
short  to  midgrass  prairie  habitat  from 
the  south-central  Prairie  Provinces  in 
Canada  to  the  southern  portions  of  the 
western  Great  Plains.  In  recent  times, 
the  swift  fox  has  experienced  a 
significant  reduction  in  its  historic 
range  due  to  a  combination  of  human 
activities.  Based  on  current  range-wide 
swift  fox  distribution  information,  the 
Service  estimates  that  the  swift  fox  is 
extirpated  from  80  percent  of  its 
historical  r^ge.  Within  the  remaining 
20  percent  of  its  historical  range,  swift 
fox  populations  exist  in  scattered. 
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isolated  pockets  of  remnant  short  to 
midgrass  prairie  habitat.  The  Service 
estimates  that  swift  fox  may  actually 
occupy  only  half  of  the  remaining  20 
percent  of  its  historical  range. 

Habitat  loss  and  fragmentation  has 
occurred  due  to  a  variety  of  human 
activities  such  a  agricultural  <:on version 
of  the  prairie  and  mineral  extraction. 
Beyond  direct  agricultural  conversion, 
the  remaining  short  to  midgrass  prairie 
ecosystem  has  been  significantly  altered 
due  to  creation  of  a  grassland-cropland 
mosaic,  with  continued  reduction  of  the 
prairies  rodent  prey  base  and 
modification  of  the  native  predator 
community.  Roadways  also  alter  the 
availabiUty  and  suitability  of  habitat, 
thus  fragmenting  swift  fox  habitat  and 
exposing  them  to  traffic,  trapping, 
shooting,  predator  control,  and  rodent 
control. 

B.  Ovenitilization  from  commercial, 
recreational,  scientific,  or  educational 
purposes.  Conunercial  trapping  fo"-  other 
furbearers  occurs  throughout  the  range 
of  the  swift  fox.  Often  swift  fox  are 
harvested  incidental  to  conunercial 
trapping  for  other  furbearers  such  as 
coyotes  (McDaniel  1976;  Sharps  1984; 
Jones  et  al.  1987;  U.S.  fish  and  wildlife 
Service  1990).  Unlike  other  furbearers, 
swift  fox  pelts  are  not  particularly 
valuable  (Arnold  1925;  Jones  et  al.  1987; 
FaunaWest  1991).  This  lack  of  value  and 
pelt  quality  has  not  completely  stopped 
trade  in  swift  fox  pelts.  Protection  is 
minimal  because  the  swift  fox  is  unwary 
and  naive,  making  it  susceptible  to 
trapping,  ragardless  of  whether  it  is  the 
targeted  species.  Legal  and/or  incidental 
take  of  the  species  is  expected  to 
continue. 

The  swift  fox  is  legally  harvested  in 
four  States  (Colorado,  New  Mexico, 
Kansas,  and  Texas).  In  Wyoming,  it  is  a 
protected  species  by  virtue  of  its 
nongame  status,  but  it  is  still  legal  to 
buy  and  sell  swift  fox  pelts.  In  addition, 
Wyoming  has  supplied  25  to  30  svtrift 
fox  per  year  to  Canada  for  their  recovery 
program.  Harvest  data  received  from  the 
above  States  is  insufficient  to  assist  the 
Service  in  the  determination  of 
population  trends  or  to  determine  the 
actual  numbers  being  legally  harvested 
on  an  annual  basis.  "The  New  Mexico 
data  shows  a  significant  (95  percent) 
decrease  in  the  kit-swift  fox  harvest  in 
recent  years,  but  its  significance  relative 
to  swift  fox  status  cannot  be  determined. 
The  Colorado  data  shows  that  harvest  of 
kit/swift  fox  has  decreased  from  a  high 
of  3,322  animals  during  the  1981-1982 
season  to  161  animals  (fox)  in  1990  and 
373  animals  in  1991,  respectively. 
Harvest  data  from  Kansas  indicates  tnat 
between  1982  and  1994. 1.220  swift  fox 
were  harvested  from  approximately  23 


covmties  located  in  the  western-most 
one-fourth  of  the  State.  Jones  (1987) 
reports  that  available  harvest  data  bom 
Texas  is  limited,  but  it  shows  an  aimual 
harvest  of  between  300  and  500  animals. 
C.  Disease  and  predation.  The  effects 
of  infectious  diseases  in  swift  fox  are 
relatively  unknown.  However,  they  are 
susceptible  to  most  diseases  that  plague 
canids  (FaunaWest  1991).  Studies 
conducted  in  California  on  the  kit  fox 
noted  canine  parvovirus  as  a  major 
disease  (FaunaWest  1991).  Since 
parvovirus  is  foimd  throughout  the  U.S. 
and  is  fatal  to  domestic  dogs,  it  is 
probably  also  fatal  to  swift  foxes.  Other 
diseases  documented  in  kit  foxes 
include  canine  hepatitis,  tularemia, 
brucellosis,  toxoplasmosis,  and 
coccidiomycosis  (FaunaWest  1991). 
Many  of  these  diseases  are  known  to  be 
widespread  and  their  presence  in  swift 
fox  populations  is  hiehly  probable. 
Because  of  major  changes  to  the 
faimal  community  of  the  western  Great 
Plains  ecosystem,  the  swift  fox  has 
become  extremely  vulnerable  to 
predation  from  coyotes.  Historically,  the 
gray  wolf  [Canis  lupus)  was  the 
dominant  canid  in  the  Great  Plains 
hierarchy.  The  gray  wolf  was  not 
considered  a  significant  predator  on 
swift  fox  and,  because  it  targeted  large 
luigulates,  it  probably  provided  swift 
fox  with  a  source  of  carrion  (Moravek 
1990;  U.S.  Fish  and  Wildhfe  Service 
1990;  FaimaWest  1991).  The  coyote  and 
red  fox,  while  widely  distributed  in 
specific  habitats,  were  not  generally 
considered  abundant  because  of  the 
wolfs  dominant  canid  role  in  the 
western  Great  Plains  ecosystem 
(Johnson  and  Sergeant  1977).  Coyotes 
are  now  the  most  abundant  and  widely 
distributed  canid  on  the  Great  Plains 
(Alan  Sergeant,  U.S.  Fish  and  WildUfe 
Service,  pers.  comm.  1992).  Studies 
have  shown  that  predation  by  coyotes 
has  a  severe  impact  on  the  survival  of 
swift  fox  (Robinson  1961;  Reynolds 
1986;  Rongstad  et  al.  1989;  Sharps  1989; 
Moravek  1990;  U.S.  Fish  and  WildUfe 
Service  1990;  Carbyn  et  al.  1992). 
Furthermore,  the  red  fox,  which 
historically  existed  in  isolated  pockets 
on  the  Great  Plains,  expanded  its 
distribution  westward  because  of 
agriculture  development  (Moravek  1990; 
A.  Sergeant,  pers.  comm.  1992).  Also 
red  foxes  undoubtedly  compete  with 
swift  fox. 

D.  Inadequacy  of  existing  regulatory 
mechanisms.  The  swift  fox  is  listed  as 
endangered  in  Nebraska,  threatened  in 
South  Dakota,  and  is  protected  by 
regulation  in  Wyoming.  Despite  having 
this  protective  status,  it  is  still  legal  to 
buy  and  seU  swift  fox  pelts  in  Wyoming 
(Bob  Oakleaf.  Wyoming  Game  and  Fish 


Department,  pers.  comm.  1993).  The 
swift  fox  is  Usted  as  a  furbearer  in  seven 
States  (Colorado.  Montana,  Kansas, 
Oklahoma,  New  Mexico,  North  Dakota, 
and  Texas)  and  it  is  legally  harvested  in 
Colorado,  Kansas.  Texas,  and  New 
Mexico).  In  Montana,  Oklahoma,  and 
North  Dakota,  no  legal  harvest  of  svtrift 
foxes  is  allowed  because  of  the  species' 
rarity  (Arnold  Dood,  Montana 
Department  of  Fish,  Wildlife  and  Parks, 
pers.  comm.  1993;  Sonja  Jahrsdoerfer, 
U.S.  Fish  and  WildUfe  Service,  pers. 
comm.  1993;  Randy  Kreil,  North  Dakota 
Game  and  Fish  Department,  pers. 
comm.  1993). 

Since  the  swift  fox  is  not  federally 
protected  and  its  pelts  are  of  little 
economic  value,  there  is  Uttle  effort  by 
the  States  to  determine  the  status  of  the 
swift  fox  in  their  jurisdiction,  even 
though  it  is  harvested  legally  or 
incidentally  taken.  Other  than  State 
trapping  regulations,  there  is  Uttle 
regulatory  protection  afforded  the  swift 
fox  or  its  habitat.  Efforts  by  the  States  to 
modify  techniques  to  avoid  the 
unintentional  trapping  of  swift  fox  are 
minimal. 

E.  Other  man-made  or  natural  factors 
affecting  the  species'  continued 
existence.  The  swift  fox  is  inquisitive  in 
nature,  thus  making  it  extremely 
vulnerable  to  human  activities.  Swift 
fox  are  easily  trapped,  shot,  captured  by 
dogs,  or  killed  along  country  roadsides 
(Kilgore  1969;  Hillman  and  Sharps 
1978;  Hines  1980;  Sharps  and  Whitcher 
1983;  Uresk  and  Sharps  1986;  U.S.  Fish 
and  WildUfe  Service  1990;  Dr.  Clyde 
Jones.  Texas  Technology  Univereity, 
pers.  comm.  1993).  AdcUtionally,  svtrift 
fox  are  mistakenly  taken  for  coyotes  or 
by  people  wishing  to  remove  all  canids 
for  fear  of  Uvestock  predation  (Zegers 
1976). 

Habitat  loss  and  modification,  rodent 
control  programs,  and  other  human 
activities  often  reduce  the  prey  base, 
impacting  the  species'  abiUty  to  find 
prey.  Historically,  the  range  of  the  swift 
fox  and  prairie  dog  overlapped 
extensively  (Hall  and  Kelson  1959; 
Sharps  1993).  Swift  fox  are  extremely 
vulnerable  to  prey  reduction  caused  by 
habitat  modification  and  prairie  dog 
control  programs  (Hines  1980;  Egoscue 
1979;  Sharps  1984;  Sharps  1989;  Uresk 
and  Sharps  1986;  Moravek  1990).  Where 
the  prey  base  has  been  reduced,  swift 
fox  often  seek  out  carrion  along 
roadsides  (Hines  1980).  Additionally, 
predator  control  in  the  area  is 
conducted  by  private  individuals  who 
use  leg  hold  traps,  snares,  and  shoot 
animals  (U.S.  Fish  WildUfe  Service 
1990;  Sharps  1993;  FaunaWest  1991). 
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Finding 

Section  4(b)(3)(B)(iii)  of  the  Act  states 
that  the  Service  may  make  warranted 
but  precluded  findings  if  it  can 
demonstrate  that  an  immediate 
proposed  rule  is  precluded  by  other 
pending  proposals  and  that  expeditious 
progress  is  being  made  on  other  listing 
actions.  Since  September  30, 1993,  the 
Service  has  proposed  the  listing  of  118 
species  and  has  finalized  the  listing  for 
182  8j)ecies.  The  Service  believes  this 
demonstrates  expeditious  progress. 
Furthermore,  on  September  21, 1983  (48 
FR  43098).  the  Service  published  a 
system  for  prioritizing  species  for 
listing.  This  system  considers  3  factors 
in  assigning  species'  numerical  listing 
priorities  on  a  scale  of  1  to  12.  The  three 
factors  magnitude  of  threat,  immediacy 
of  threat,  and  taxonomic  distinctiveness. 

After  reviewing  and  considering  the 
scientific  merits  and  significance  of  all 
comments,  recommendations,  and  study 
proposals  received  from  State  and 
Federal  agencies  and  from  private 
individuals  relative  to  the  Service's  90- 
day  Administrative  Finding,  the  Service 
has  concluded  that  the  magnitude  of  the 
threat  to  the  swift  fox  is  moderate 
throughout  its  present  range.  The  States 
of  Kansas,  Coloraflo,  and  Wyoming  have 
presented  evidence  that  swift  foxes  have 
reoccupied  former  prairie  habitats  and 
have  also  moved  into  agricultural  lands. 
However,  scientific  evidence  also 
indicates  that  identifiable  threats  to  the 
swift  fox  exist  over  the  entire  10-State 
range,  and  the  Service  has  concluded 
that  the  immediacy  of  these  threats  is 
"imminent."  The  Service,  in  its 
determination  of  the  ciirrent  degree  of 
threat  to  the  species,  also  considered  a 
long-range  conservation  strategy 
document  drafted  by  an  interagency 
State  team  which  provides  a  ftTamework 
of  goals,  objectives,  and  strategies. 
Implementation  of  this  plan,  including 
the  formation  of  a  swift  fox  working 
team  should  help  reduce  some  of  these 
threats  to  its  survival.  Having 
considered  this  draft  conservation 
strategy  document  and  the  significance 
of  the  evidence  provided  by  the 
aforementioned  States,  the  Service 
believes  that  the  magnitude  of  threats  is 
"moderate"  but  the  immediacy  of  these 
threats  remains  "imminent."  Therefore, 
a  listing  priority  of  8  is  assigned  for  the 
species.  The  Service  will  reevaluate  this 
warranted  but  precluded  finding  1  year 
from  the  date  of  the  finding.  If  sufficient 
new  data  or  information  becomes 
available  in  the  future  regarding  the 
magnitude  of  threats,  abundance,  and 
health  of  these  swift  fox  populations, 
the  Service  will  reassess  the  status  of 
the  species.  The  warranted  but 


precluded  finding  elevates  the  swift 
fox's  candidate  species  status  from 
category  2  to  category  1. 

The  Service's  12-month  finding 
contains  more  detailed  information 
regarding  the  above  decisions.  A  copy 
may  be  obtained  from  the  South  Dakota 
Field  office  (see  ADDRESSES  section). 
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Taking  of  Marine  IMammals  incidentai 
to  Commercial  Fishing  Operations; 
Authorization  for  Commercial 
Fisheries;  Proposed  List  of  Fisheries 

agency:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Proposed  rule;  request  for 

comments. 

SUMMARY:  NMFS  issues  this  proposed 
rule  to  implement  the  new  management 
regime  for  the  taking  of  marine 
manunals  incidental  to  commercial 
fishing  operations  established  by  certain 
provisions  of  the  Marine  Mammal 
Protection  Act  of  1972  (MMPA)  as 
added  to  that  Act  by  certain 
amendments  in  1994.  The  regulations 
would  implement  requirements  to 
authorize  vessels  engaged  in 
commercial  fishing  to  incidentally,  but 
not  intentionally,  take  species  and 
stocks  of  marine  mammals  upon  the 
receipt  of  specified  information  and  that 


require  commercial  fishers  to  report  to 
NMFS  the  incidental  mortality  and 
injiiry  of  marine  mammals  in  the  course 
of  commercial  fishing  and  comply  with 
certain  other  requirements.  The 
intended  effect  of  this  rule  is  to  provide 
for  a  limited  exemption  of  commercial 
fisheries  from  the  MMPA's  moratorium 
on  the  taking  of  marine  mammals 
incidental  to  commercial  fishing 
activities.  NMFS  issues  a  proposed  list 
of  fisheries  (LOF),  categorized  according 
to  frequency  of  incidental  serious  injiiry 
and  mortality  of  marine  mammals. 
Comments  are  invited  on  the  proposed 
rule  and  the  proposed  LOF. 
DATES:  Comments  on  this  proposed  rule 
must  be  received  by  July  31, 1995. 
Comments  on  the  proposed  LOF  must 
be  received  by  September  14,  1995. 
ADDRESSES:  Send  comments  to  Chief. 
Marine  Mammal  Division,  Office  of 
Protected  Resources,  National  Marine 
Fisheries  Service,  1315  East- West 
Highway.  Silver  Spring,  MD  20910.  A 
copy  of  the  Environmental  Assessment 
(EA)  may  be  obtained  by  writing  to  this 
address,  by  telephoning  one  of  the 
contacts  listed  below,  or  by  accessing 
the  NMFS  "Home  Page"  on  the  Worid 
Wide  Web  at  http:// 
kingfish.ssp.nmfs.gov:80/home- 
page.html  which  will  be  available  by 
June  19, 1995.  Comments  regarding  the 
biu'den-hour  estimate  or  any  other 
aspects  of  the  collection  of  information 
requirements  contained  in  this  rule 
should  be  sent  to  the  above  individual 
and  to  the  Office  of  Information  and 
Regulatory  Affairs.  Office  of 
Management  and  Budget  (OMB); 
Attention:  NOAA  Desk  Officer, 
Washington,  DC.  20503. 
FOR  FURTHER  INF0RMATK3N  CONTACT:  Dr. 
Thomas  Eagle  or  Robyn  Angliss,  Office 
of  Protected  Resources,  301-713-2322; 
Douglas  Beach,  Northeast  Region,  508- 
281-9254,  Charles  Oravetz,  Southeast 
Region.  813-570-5301;  James  Lecky. 
Southwest  Region.  310-980-4015;  Brent 
Norberg.  Northwest  Region,  206-526- 
6140;  Dr.  Steve  Zimmerman.  Alaska 
Region,  907-586-7235. 

SUPPLEMENTARY  INFORMATION: 

Legislative  and  Regulatory  History 

Prior  to  passage  of  the  1988 
amendments  to  the  MMPA  (Public  Law 
92-522).  commercial  fishers  could 
receive  an  exemption  from  the  MMPA's 
general  moratorium  on  the  taking  of 
marine  mammals  by  applying  for  a 
general  permit  and  certificates  of 
inclusion.  The  1988  amendments  to  the 
MMPA  (Public  Law  100-711).  added  a 
section  114  to  the  MMPA  that  exempts, 
on  an  interim  basis,  commercial  fishers 
who  comply  with  certain  registration 
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and  reporting  requirements  from  the 
general  prohibition  on  taking  marine 
mammals  (Interim  Exemption  for 
Commercial  Fisheries).  "The  purpose  of 
this  exemption  was  to  allow  NMFS  to 
collect  data  to  be  used  in  setting  up  a 
comprehensive  management  regime 
governing  fisheries  interactions  with 
marine  mammals.  The  1988 
amendments  did  not  allow  for  the 
taking  of  California  sea  otters  or  the 
intentional  lethal  taking  of  Steller  sea 
lions,  cetaceans,  or  marine  mammals 
from  a  population  stock  designated  as 
depleted. 

Section  11  of  the  MMPA 
Amendments  of  1994  (Public  Law  103- 
278)  added  a  new  section  118  to  the 
MMPA  establishing  a  new  management 
regime  for  the  taking  of  marine 
mammals  incidental  to  commercial 
fishing  operations.  In  order  to  provide 
time  for  development  and 
implementation,  section  15  of  the 
MMPA  Amendments  of  1994  amended 
section  114,  the  interim  exemption,  to 
extend  it  until  September  1,  1995,  or 
until  superseded  by  regulations 
prescribed  under  section  118. 
whichever  is  earlier. 

Since  it  was  first  passed  in  1972,  one 
of  the  underlying  goals  of  the  MMPA 
has  been  that  the  incidental  kill  or 
incidental  serious  injury  of  marine 
mammals  permitted  in  the  course  of 
commercial  fishing  operations  be 
reduced  to  insignificant  levels 
approaching  a  zero  mortality  and 
serious  injury  rate  (section  101(a)(2)  of 
the  MMPA).  Section  11  of  the  1994 
amendments  to  the  MMPA  reaffirmed 
this  Zero  Mortality  Rate  Goal 
(ZMRGKnew  section  118(b)(1))  and 
requires  NMFS  to  begin  review  of  each 
fishery's  progress  toward  the  ZMRG 
within  3  years  of  enactment  (April  30, 
1997),  and  report  the  results  of  this 
review  to  Congress  within  4  years  of 
enactment  (April  30, 1998)(new  section 
118(b)(3)).  The  amendments  specify  that 
all  fisheries  must  attain  this  goal  within 
7  years  of  enactment  (April  30. 
2001)(new  section  118(b)(2)). 

Section  10  of  the  1994  Amendments 
adds  a  new  section  117  to  the  MMPA 
that  requires  NMFS  to  complete  stock 
aS^ssments  for  every  population  or 
stock  of  marine  mammals  that  occur  in 
the  waters  under  U.S.  jurisdiction  and 
to  designate  strategic  stocks  based  on 
the  level  of  human-caused  mortality 
likely  to  reduce  or  keep  the  stock  below 
its  optimum  sustainable  population 
level.  Strategic  stocks  are  also  those  that 
are  listed  as  endangered  or  threatened 
species  under  the  Endangered  Species 
Act  (ESA),  depleted  imder  the  MMPA, 
or  that  are  declining  and  likely  to  be 
listed  as  a  threatened  species  under  the 


ESA.  Stock  assessments  must  include  an 
analysis  of  whether  the  incidental 
mortality  and  serious  injury  of  marine 
mammals  from  commercial  fishing 
operations  is  insignificant  and  is 
approaching  a  zero  mortality  and 
serious  injury  rate  (e.g.,  ZMRG).  Draft 
stock  assessment  reports  (SARs)  were 
published  in  August.  1994  (59  FR 
40527).  Final  SARs  are  in  preparation. 

Section  118  of  the  MMPA  requires 
NMFS  to  authorize  commercial  fishers 
to  incidentally,  but  not  intentionally, 
take  marine  mammals  during  the  coiu^e 
of  commercial  fishing  operations  upon 
the  receipt  of  specified  information  and 
provided  certain  conditions  are  met. 
The  regulations  being  proposed  by  this 
notice  would  implement  section  118. 

Section  118(a)(5)  of  the  MMPA 
prohibits  the  intentional  lethal  take  of 
any  marine  mammal  in  the  course  of 
commercial  fishing  operations  except  as 
provided  by  section  101(c)  which 
authorizes  takings,  including  intentional 
lethal  takings  if  imminently  necessary 
in  self-defense  or  to  save  the  life  of  a 
person  in  immediate  danger  and  as  long 
as  such  taking  is  reported  to  NMFS 
within  48  hours  (see  60  FR  6036).  The 
1994  amendments  to  the  MMPA 
amended  section  101(a)(4)  of  the  MMPA 
to  authorize  fishers  to  deter  marine 
mammals  from  damaging  fishing  gear, 
catch  or  other  private  property  or  from 
endangering  personal  safety  provided 
such  measures  do  not  result  in  the 
serious  injury  or  mortality  of  a  marine 
mammal.  Section  101(a)(4)  directs 
NMFS  to  develop  and  publish 
guidelines  for  use  in  safely  deterring 
marine  mammals  and  to  prohibit  the  use 
of  deterrence  measures  determined  to 
have  a  significant  adverse  effect  on 
marine  mammals.  On  May  5, 1995, 
NMFS  published  proposed  guidelines 
and  prohibited  measures  (60  FR  22345). 

Section  4  of  the  MMPA  Amendments 
of  1994  amended  section  101(a)(5)  of  the 
MMPA  to  authorize  NMFS  to  issue 
permits  for  the  take  of  marine  mammals 
listed  as  a  threatened  species  or 
endangered  species  under  the  ESA 
incidental  to  commercial  fishing 
operations. 

The  1994  Amendments  retained  the 
concept  of  categorizing  commercial 
fisheries  into  three  groups  based  on  the 
frequency  of  incidental  mortality  and 
serious  injury  of  marine  mammals  from 
section  1 14-— the  Interim  Exemption  for 
Commercial  Fisheries.  On  September  1 . 
1994,  NMFS  published  a  notice  of 
proposed  changes  to  the  LOF  (59  FR 
45263).  As  required  by  section  118,  that 
notice  classified  commercial  fisheries  by 
frequency  of  incidental  serious  injury 
and  mortahty  of  marine  mammals.  This 
classification  differed  frx>m  the 


classifications  under  the  Interim 
Exemption  in  that  non-injurious  takes, 
incidental  or  intentional,  such  as 
harassment,  were  not  included  in  the 
revised  classification  criteria.  Only 
incidental  serious  injuries  and 
mortalities  were  considered.  Also,  since 
intentional  lethal  takes  are  prohibited 
by  section  118(a)(5),  those  fisheries 
previously  classified  based  only  on 
intentional  takes  were  proposed  for 
reclassification. 

Additional  information  on  the 
regulatory  and  legislative  history  of  the 
K^4PA  prior  to  the  1994  Amendments 
appears  in  the  Environmental 
Assessment  prepared  for  this  rule. 

Comments  and  Responses  to  the  Notice 
of  Proposed  Changes  to  the  List  of 
Fisheries 

Ten  comments  were  received  in 
response  to  the  September  1, 1994, 
notice  of  proposed  changes  to  the  LOF 
(59  FR  45263).  Comments  and 
information  were  received  from  State 
agencies,  commercial  fishing 
organizations,  Indian  tribes, 
conservation  groups,  and  other 
interested  parties.  Comments  on  the 
proposed  reclassification  of  fisheries, 
classification  criteria,  treaty  Indian 
fisheries,  and  related  topics  are 
summarized  below  along  with  NMFS' 
responses.  These  comments  were 
considered  in  developing  this  proposed 
rule. 

Comments  on  the  Proposed  Changes  to 
the  Criteria 

Two  commenters  agreed  with  the 
proposed  reclassifications,  because  of 
the  assumption  that  the  prohibition  on 
intentional  serious  injuries  and 
mortaUties  would  result  in  a  reduced 
taking  of  marine  mammals.  However, 
three  commenters  believed  that  it  was 
inappropriate  to  reclassify  any  fisheries 
based  on  this  assumption  until  the 
prohibition  was  implemented  by 
regulations.  One  commenter  suggested 
that  any  attempt  to  factor  unknown 
levels  of  illegal  activities  when 
classifying  fisheries  was  inappropriate 
and  would  be  unfair  to  law-abiding 
fishers.  On  March  3, 1995,  the 
prohibition  in  section  118(a)(5)  on 
intentionally  seriously  injuring  or 
killing  a  marine  mjimmal  during 
commercial  fishing  operations  became 
effective  by  regulation  (60  FR  6036). 
Previously,  under  regulations 
implementing  section  114,  lethal 
deterrence  measures  could  be  used  to 
protect  fishing  gear  or  catch  during 
commercial  fishing  operations.  NMFS 
has  informed  owners  of  vessels 
currently  registered  in  a  Category  I  or  II 
fishery  (respectively,  frequent  or 
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occasional  incidental  mortality  and 
serioiis  injury  of  marine  mammals)  of 
this  prohibition  by  mail.  Furthermore, 
^4MFS  conducted  a  pubUc  outreach 
campaign  to  inform  other  afiected 
parties  (e.g.,  vessel  owners  participating 
in  a  Category  III  fishery  (a  remote 
likelihood  of  incidental  mortality  and 
serious  injury  of  marine  mammals)} 
through  tradepapers,  newsletters,  and 
other  media.  For  these  reasons,  the 
proposed  classification  of  fisheries  in 
this  proposed  rule  (see  List  of  Fisheries) 
is  based  on  the  assumption  that  the 
prohibition  on  intentional  serious  injury 
and  mortality  will  result  in  a  reduced 
taking  of  marine  mammals.  The 
proposed  LOF  is  also  based  on  the  new 
proposed  definitions  of  "frequent, *' 
"occasional,"  and  "remote"  incidental 
mortality  and  serious  injury  of  marine 
mammals  (proposed  §  229.2). 

Comments  on  the  Definition  of  a  Fishery 

For  purposes  of  section  114,  NMFS 
defined  fisheries  by  gear  type, 
geographical  area,  and  target  species,  in 
accordance  with  existing  state  or 
Federal  management  designations. 
However,  for  some  fisheries  this 
information  is  unavailable  or  only 
partially  available.  In  the  notice  of 
proposed  changes  to  the  LOF,  NMFS 
suggested  that  fisheries  could  be 
partitioned  as  necessary  to  reflect 
concentrations  of  marine  mammals  in 
certain  areas  within  a  fishery,  or  at 
certain  times  of  the  year  in  order  to 
address  management  actions  on  fishery 
hot  spots,  or  seasons.  Gear  type  (e.g., 
mesh  size)  could  also  be  used  to  help 
define  a  fishery  to  allow  flexibility. 
Three  commenters  supported  these 
approaches. 

The  proposed  LOF  in  this  notice 
would  define  fisheries  based  on  state  or 
Federal  management  designations 
where  these  designations  exist  and 
where  practicable.  When  this 
information  was  not  available,  fisheries 
are  defined  based  on  the  1994  LOF.  The 
1994  LOF  based  fishery  definitions  on 
the  location  of  the  fishery,  the  gear  type 
used,  and  sometimes  the  fish  species 
that  are  targeted  by  the  fishery.  A 
fishery  may  be  proposed  to  be  grouped 
with  other  fisheries  if  the  general 
location  and  gear  type  are  similar  and  if 
the  rates  of  incidental  marine  mammal 
mortahty  and  serious  injury  are  known 
or  suspected  to  be  similar.  For  instance, 
the  U.S.  mid-Atlantic  coastal  gillnet 
fishery  in  the  1994  LOF  is  composed  of 
many  small  fisheries  that  target  different 
fish  species  seasonally  but  use  the  same 
general  type  of  gear,  fish  in  the  same 
general  location,  and  have  a  marine 
mammal  take  that  is  suspected  to  be 
similar.  When  additional  information  on 


either  marine  mammal  incidental 
mortality  and  serious  injury  or  on  the 
fishery  are  available,  fisheries  in  the 
proposed  LOF  may  be  grouped  together 
or  spUt  apart  in  order  to  better  manage 
the  incidental  mortality  and  serious 
injury  of  marine  mammals  in  those 
fisheries. 

New  fisheries  or  fisheries  that  were 
new  to  the  proposed  LOF  were  defined 
based  on  general  location,  gear  type, 
and,  when  applicable,  target  species. 

Comments  on  Take  Estimates 

The  classification  criteria  developed 
to  implement  the  Interim  Exemption 
(expiring  section  114)  were  based  on  an 
interaction  rate  of  marine  mammals 
with  a  randomly  selected  vessel  in  a 
fishery  during  a  20-day  period.  In  the 
September  1,  1994  noUce  of  proposed 
changes  to  the  LOF,  NMFS  solicited 
comments  and/or  suggestions  on 
classification  criteria  based  on  the 
relative  impact  of  a  fishery  on  marine 
mammal  stocks  (e.g.,  percentage  of  a 
stock's  potential  biological  removal 
level  (PBR))  or  other  alternative  criteria. 
Four  commenters  supported  classifying 
fisheries  based  on  the  impact  of  the 
annual  incidental  take  of  marine 
mammals  from  a  marine  mammal  stock 
relative  to  the  stock's  PBR.  Two  of  these 
commenters  suggested  that  a  fishery 
should  be  considered  to  have  a  frequent 
taking  of  marine  mammals  if  the 
incidental  take  is  30  percent  of  a  stock's 
PER  per  year,  instead  of  50  percent  of 
a  stock's  PBR  as  was  suggested  in  the 
notice.  They  believed  that  this  would  be 
a  more  conservative  approach.  One  of 
these  commenters  suggested  that  a 
Category  III  fishery  should  be 
considered  to  have  a  remote  likelihood 
of  taking  if  the  incidental  take  from  a 
marine  mammal  stock  is  less  than  or 
equal  to  10  percent  of  a  stock's  PBR, 
instead  of  the  one  percent  of  a  stock's 
PBR  as  was  suggested  in  the  notice.  Two 
commenters  supported  an  approach  that 
categorizes  fisheries  based  on  either  the 
number  of  takes  {>er  20  days  or  impact 
of  an  annual  take  relative  to  the  stock's 
PBR. 

Commercial  fisheries  were  classified 
in  this  proposed  LOF  based  on  new 
definitions  of  "frequent,"  "occasional", 
and  "remote"  incidental  mortality  and 
serious  injury  of  marine  manunals 
(proposed  §  229.2).  These  new 
definitions  would  take  into  account  the 
relative  impact  of  incidental  serious 
injury  and  mortaUty  by  commercial 
fisheries  on  marine  mammal  stocks.  The 
development  and  justification  for  these 
proposed  new  definitions  are  discussed 
in  the  "Comments  and  Responses  to 
Draft  Regulations  to  Implement  Section 


118  from  Working  Sessions  and  Written 
Comments"  section  of  this  preamble. 

Comments  on  Treaty  Indian  Fisheries 

In  the  notice  of  proposed  changes  to 
the  LOF,  NMFS  considered  whether  the 
Pacific  Northwest  treaty  Indian  tribal 
fisheries  should  be  excluded  from  the 
LOF.  Seven  commenters  objected  to  the 
omission  of  Pacific  Northwest  Indian 
tribal  fisheries  from  the  LOF. 
Commentere  believed  that  the 
requirement  to  register  Treaty  Indian 
Fisheries  and  categorize  them  in  the 
LOF  provided  NMFS  with  a  mechanism 
to  evaluate  the  impact  of  these  fisheries 
on  marine  mammals.  Some  of  the 
commenters  believed  that  while 
traditional  himting  and  fishing  rights 
are  covered  by  native  treaty  agreement, 
commercial  enterprises  are  not  covered 
and  should  be  regulated  under  the 
MMPA.  One  commenter  believed  that 
the  exclusion  of  the  Pacific  Northwest 
treaty  Indian  tribal  fisheries  from  the 
LOF  was  appropriate  and  also  objected 
to  the  solicitation  of  public  opinion  on 
this  topic. 

In  a  September,  1994  letter  to  the 
Northwest  Indian  Fish  Commission, 
NMFS  stated  that  it  had  reviewed  the 
relationship  of  Northwest  Indian  treaties 
to  the  MMPA,  and  did  not  find  clear 
evidence  that  Congress  intended  to 
abrogate  Indian  treaty  rights  with 
respect  to  marine  mammals.  The  letter 
concluded  that  proposed  tribal  harvests 
of  seals  and  sea  lions  did  not  violate  the 
MMPA,  noting  that  neither  species  was 
subject  to  the  ESA,  and  that  ihe  healthy 
status  of  the  stocks  would  not  be 
afl^ected.  The  letter  urged  the  tribes  to 
continue  to  consult  with  NMFS,  and  to 
observe  adequate  conservation 
measures. 

With  respect  to  the  LOF  and  in 
keeping  with  its  September,  1994  letter, 
NMFS  has  determined  that  Category  I 
and  n  treaty  Indian  tribal  fisheries  are 
conducted  pursuant  to  the  tribes'  treaty 
rights.  For  the  reasons  discussed  above, 
NMFS  proposes  to  not  require  treaty 
tribes  to  register,  report  or  comply  with 
take  reduction  plans  under  section  118 
of  the  MMPA.  In  addition,  NMFS  has 
removed  treaty  fisheries  from  the  LOF 
proposed  in  this  notice. 

Comments  on  Applicability  to  Zero 
Mortality  Rate  Goal 

In  the  Federal  Register  notice  of 
proposed  changes  to  the  LOF,  NMFS 
solicited  comments  on  the  development 
of  criteria  that  could  be  used  in  the 
assessment  of  a  fishery's  progress  in 
achieving  the  ZMRG,  and  whether  the 
criteria  used  to  classify  fisheries  may  be 
used  to  make  that  assessment.  In  the 
June  1994  workshop  to  develop 
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standards  for  SARs,  workshop 
participants  suggested  that  a  marine 
mammal  stock  that  experienced  a 
removal  level  equal  to  or  less  than  10 
percent  of  its  PBR  could  be  considered 
to  have  an  insignificant  level  of 
incidental  mortality  and  serious  injury 
approaching  zero  mortality  and  serious 
injury  rate  because  the  biological 
impacts  would  be  negligible  (see  PBR 
Workshop  Report).  Several  comments 
were  received  on  the  proposed 
definition  set  forth  in  the  workshop 
report.  One  commenter  agreed  that  a 
fishery  would  have  achieved  the  ZMRG 
if  it  took  10  percent  or  less  of  a  stock's 
PBR.  However,  three  commenters  did 
not  agree  because  for  stocks  with  a  large 
population  size,  10  percent  removal 
could  still  be  a  very  large  number  of 
marine  mammals.  Even  if  a  fishery 
achieved  this  10  percent  goal,  these 
commenters  believed  the  fishery  should 
still  try  to  reduce  marine  mammal 
bycatch  when  possible,  regardless  of 
whether  the  reduction  would  be 
necessary  to  mitigate  a  biological  impact 
on  the  stock. 

NMFS  beheves  that  the  ZMRG  would 
be  met  for  a  marine  mammal  stock  when 
the  incidental  mortality  and  serious 
injiuy  from  commercial  fishing 
operations  are  at  levels  significantly 
below  such  stock's  PBR  so  that  the 
incidental  mortality  and  serious  injury 
has  a  negligible  effect  on  the  status  of 
the  affected  stock.  In  other  words,  when 
the  total  incidental  mortality  and 
serious  injury  from  fisheries  has  no 
biological  impact,  the  ZMRG  will  have 
been  met.  NMFS  believes  that  fishers 
should  make  every  reasonable  e^ort  to 
reduce  incidental  take  below  this  level. 
Nevertheless,  for  the  purposes  of  the 
MMPA,  NMFS  is  proposing  to  consider 
a  fishery  as  having  achieved  the  ZMRG 
if,  collectively  with  other  fisheries,  it  is 
responsible  for  the  annual  removal  of  10 
percent  or  less  of  any  marine  mammal 
stock's  PBR  level  (proposed  §  229.2). 

Comments  and  Responses  to  Draft 
Regulations  To  Implement  Section  118 
From  Working  Sessions  and  Written 
Comments 

Informal  working  sessions  to  discuss 
the  draft  proposed  regulations  to 
implement  section  118  of  the  MMPA 
were  held  in  Silver  Spring,  MD,  on 
November  30,  1994,  and  Seattle,  WA,  on 
December  2, 1994.  Attendees  at  both 
sessions  included  Congressional  staff 
(Silver  Spring  session  only), 
representatives  of  conservation  groups, 
members  of  the  fishing  community, 
representatives  of  state  governments,  a 
representative  of  the  Alaska  subsistence 
community  (Seattle  session  only)  and 
NMFS  staff.  Written  comments  were 


also  received  on  the  draft  proposed 
regulations  to  implement  section  118. 
Comments  on  fishery  classification 
criteria,  options  for  classifying  fisheries, 
and  related  topics  are  summarized 
below  along  with  NMFS'  responses. 
These  comments  were  considered  in 
developing  this  proposed  rule. 

Comments  on  Logbook  Data 

Some  commenters  believed  that 
logbook  data  should  be  used  to  classify 
fisheries.  Although  logbook  information 
is  not  and  probably  will  not  be  reliable 
enough  to  determine  reliable  mortality 
estimates,  the  information  can  be  used 
to  determine  the  minimum  mortality  of 
marine  mammals  in  a  particular  fishery. 
In  addition,  qualitative  information 
provided  in  reports  by  fishers,  such  as 
areas  of  operation,  number  of  fishers, 
and  relative  number  of  incidental  takes, 
is  useful  in  determining  which  fisheries 
need  more  intensive  monitoring 
programs.  When  no  other  information  is 
available  for  a  particular  fishery,  NMFS 
will  continue  to  use  logbook 
information  collected  during  the  Interim 
Exemption  program  to  supplement 
information  from  the  monitoring 
program  (e.g.,  observer  program),  and  to 
better  understand  interactions  in  those 
commercial  fisheries  that  are  not  being 
observed.  Under  the  proposed  rule, 
fishers  will  no  longer  be  required  to 
submit  logbooks;  thus,  reports  of 
incidental  takes  made  by  fishers  will  be 
used  to  classify  fisheries  when  other 
information  is  lacking. 

Comments  on  Criteria  When  Stock 
Status  or  Fishery  Take  Information  Are 
Lacking 

Some  commenters  believed  that 
fishery  classification  criteria  should  not 
be  based  on  annual  takes  relative  to  PBR 
because  in  the  draft  SARs  many  PBRs 
were  zero  (no  potential  removal  level 
estimated)  due  to  a  lack  of  information 
on  the  marine  mammal  stock  in 
question  (e.g.,  stock  size)  and  this  would 
subject  certain  fisheries  to  be  classified 
arbitrarily.  Some  commenters  believed 
that  guidelines  must  be  developed  to 
allow  categorization  of  new  fisheries,  or 
fisheries  about  which  little  is  known. 
Most  conunenters  supported  defaulting 
new  fisheries  into  Category  n. 

1.  In  contrast  to  the  niunber  of  zero 
PBRs  in  the  draft  SARs,  there  are 
relatively  few  zero  PBRs  in  the  final 
SARs.  Furthermore,  fisheries  that  have 
annual  takes  of  marine  mammals  from 
such  stocks  generally  take  more  than 
one  species  of  marine  mammal;  thus, 
the  fishery  can  be  classified  based  on  a 
stock  with  a  known  PBR. 

2.  New  fisheries  for  which  no 
information  is  available  on  its  level  of 


interaction  with  marine  manunals.  and 
where  the  frequency  of  interaction  can 
not  be  determined  by  analogy  (e.g.,  gear 
used),  would  be  deemed  to  be  a 
Category  11  fishery  until  the  next  annual 
LOF  is  published  which  may 
recategorize  them  based  on  new 
information.  NMFS  beUeves  that  this 
would  provide  for  the  necessary 
safegueuds  to  ensure  that  potentially 
high  levels  of  incidental  mortality  and 
serious  injury  of  marine  mammals  in 
new  fisheries  is  appropriately 
monitored. 

Comments  on  Options  for  Fishery 
Classification  Criteria 

Under  section  118  of  the  MMPA, 
commercial  fisheries  must  be  classified 
in  one  of  the  following  three  categories: 

Category  I:  Frequent  incidental 
mortality  and  serious  injury  of  marine 
mammals; 

Category  II:  Occasional  incidental 
mortality  and  serious  injury  of  marine 
mammals; 

Category  III:  A  remote  likelihood  of  or 
no  known  incidental  mortahty  or 
serious  injiuy  of  marine  manunals. 

Because  the  1994  amendments  to  the 
MMPA  did  not  define  "frequent", 
"occasional"  or  "remote  likelihood", 
definitions  for  these  terms  must  be 
developed  in  order  to  classify  fisheries. 
Several  options  for  criteria  to  classify 
fisheries  were  considered  and  discussed 
during  the  working  sessions,  and  are 
summarized  below. 

Option  1 :  Status  Quo.  This  option 
would  retain  the  definitions  of 
"fi^uent",  "occasional",  and  "remote 
likelihood"  contained  in  the  regulations 
to  implementing  section  114  (54  CFR 
219.3).  Under  this  option,  "frequent'" 
means  that  it  is  highly  likely  that  more 
than  one  marine  mammal  will  be 
incidentally  taken  by  a  randomly 
selected  vessel  in  the  fishery  during  a  . 
20-day  period.  "Occasional"  means  that 
there  is  some  likelihood  that  one  marine 
mammal  will  be  incidentally  taken  by  a 
randomly  selected  vessel  in  the  fishery 
during  a  20-day  period.  "Remote 
likelihood"  means  that  it  is  highly 
unlikely  that  any  marine  mammal  will 
be  incidentally  taken  by  a  randomly 
selected  vessel  in  the  fishery  during  a 
20-day  period. 

Comments  on  Option  1 .  Some 
commenters  stated  that  the  criteria  for 
classifying  fisheries  under  section  118 
of  the  MMPA  should  be  identical  to  the 
criteria  under  section  114.  They  argued 
that  changing  the  criteria  was  not  the 
intent  of  Congress  and  might  place 
additional  regulatory  burden  on 
commercial  fishers  by  increasing  the 
number  of  fisheries  placed  in  Categories 
I  and  n.  Furthermore,  they  were 
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concerned  about  what  process  would  be 
followed  for  classifying  fisheries  under 
a  new  set  of  criteria  when  little  or  no 
data  exists  from  which  to  estimate 
fishing  mortahty  or  PBR.  The  majority 
of  the  conunenters  however,  supported 
modification  of  fishery  classification 
criteria  to  better  reflect  the  effect  of 
commercial  fisheries  on  individual 
marine  mammal  stocks.  This  approach 
would  allow  NMFS  to  place 
management  emphasis  on  stocks  of 
particular  concern.  Attendees  at  the 
Seattle  session  constructed  a  new  set  of 
criteria,  which  is  discussed  below  under 
Option  2. 

Assumptions  of  Option  1.  This 
approach  assumes  that  ^4MFS  has  fairly 
reliable  estimates  of  rates  of  serious 
injuries  and  mortalities  for  vessels  per 
20  days  of  fishing  in  each  fishery.  For 
fisheries  in  which  NMFS  has  placed 
observers,  these  rates  may  vary  in 
accxuacy,  depending  on  \he  level  of 
observer  coverage  applied.  For  other 
fisheries,  only  information  submitted  in 
fishers'  logbooks  are  available.  Take 
rates  obtained  from  fishers'  logbooks 
have  been  found  *"■  vary  from  those 
reported  by  observei,  ^"''  the  same 
fishery,  with  the  general  tendency  to 
have  observed  take  rates  higher  than 
fisher-reported  take  rates. 

Strengths  of  Option  1.  This  criteria 
scheme  is  useful  in  identifying  fisheries 
that  have  relatively  high  rates  of 
incidental  serious  injuries  and 
mortalities  across  a  niunber  of  marine 
mammal  stocks,  regardless  of  the  status 
of  the  stocks  involved.  These  fisheries 
would  be  classified  as  Category  I  or  11 
fisheries. 

Weaknesses  of  Option  1 .  This 
approach  is  problematic  in  that  it  does 
not  account  for  the  size  of  the  fishery  as 
a  whole  (i.e.,  the  number  of  vessels 
participating  in  the  fishery),  as  it  relates 
to  impacts  on  stocks.  For  instance,  two 
fisheries  may  have  the  same  serious 
injury  and  mortality  rate  per  20  days  of 
fishing,  yet  one  fishery  may  have  20 
vessels  participating  and  the  other  may 
have  3.000  vessels  participating.  These 
two  fisheries  would  have  significantly 
different  impacts  on  a  particular  stock 
or  stocks  of  marine  mammals. 

Also,  reporting  requirements  under 
section  118  require  that  fishers  report 
only  incidents  of  serious  injury  and 
mortality,  and  not  information  on 
fishing  effort.  This  significantly  reduces 
the  information  available  to  calculate 
takes  rates  p>er  20  days  of  fishing.  This 
information  would  only  be  accurate  for 
fisheries  in  which  there  are  observers. 

Option  1  could  unnecessarily  focus 
management  and  resources  on  fisheries 
(e.g.,  monitoring  programs,  take 
reduction  plans,  etc.]  that  do  not  have 


a  significant  impact  on  marine  manunal 
stocks.  It  may  subject  more  vessel 
owners  to  registration,  fees,  and 
observer  coverage.  Finally,  NMFS  is 
concerned  that  option  1  may  be 
inconsistent  with  the  new  section  118 
because  it  does  not  consider  the  status 
of  or  impact  to  the  marine  mammal 
stocks. 

Option  2:  Base  Criteria  on  Pmportions 
of  the  Stock  Size  and  PBR.  Under  this 
option,  proportions  of  the  best  estimated 
stock  size  and  the  PBR  for  a  particular 
marine  mammal  stock  would  be  used  to 
classify  fisheries  in  the  following 
manner 

Category  I:  Annual  mortality  and 
serious  injury  exceeds  0.005  of  the  best 
population  estimate  for  cetaceans  or 
0.01  of  the  best  population  estimate  for 
pinnipeds. 

Category  II:  Annual  mortality  and 
serious  injury  is  greater  than  0.005  of 
the  best  population  estimate  but  is 
greater  than  0.01  of  the  PBR  for 
cetaceans  or  is  less  than  0.01  of  the  best 
population  estimate  but  greater  than  0.1 
of  the  PBR  for  pinnipeds. 

Category  III:  Aimual  mortality  and 
serious  injiuy  is  less  than  0.1  of  PBR 

Comments  on  Option  2.  There  was  no 
support  for  this  option. 

Option  3:  Proportions  of  PBR.  Under 
Option  3,  a  proportion  of  the  PBR  for  a 
particular  marine  mammal  would  be 
used  to  classify  fisheries  in  the 
following  manner: 

Category  I:  Aimual  mortality  and 
serious  injury  of  a  stock  in  a  given 
fishery  is  less  than  or  equal  to  50 
percent  of  PBR. 

Category  II:  Annual  mortality  and 
serious  injiuy  is  greater  than  1  percent 
and  less  than  50  percent  of  PBR. 

Category  III:  Annual  mortality  and 
serious  injury  is  less  than  1  percent  of 
PBR 

Comments  on  Option  3.  Although 
there  was  general  support  for  this  type 
of  approach,  working  session 
participants  were  concerned  that  Option 
3  did  not  account  for  the  collective 
impacts  of  all  fisheries  that  interact  with 
a  marine  mammal  stock.  Working 
session  attendees  also  recognized  that 
Option  3  did  not  account  for  marine 
mammal  stocks  that  are  subjected  to  a 
low  level  of  incidental  mortality  and 
injiuy  across  a  number  of  fisheries. 

Option  4:  Proportions  of  PBR — Two- 
tiered  Approach.  This  approach  is  a 
two-tiered  scheme  that  first  addresses 
the  total  impacts  of  all  fisheries  on  each 
marine  mammal  stock  and  then 
addresses  the  impacts  of  individual 
fisheries  on  each  stock.  This  approach  is 
based  on  the  annual  number  of  serious 
injuries  and  mortalities  due  to 


commercial  fishing  relative  to  a  stock's 
PBR. 

Tier  1 :  If  the  annual  mortality  and 
serious  injury  across  all  fisheries  that 
interact  with  a  stock  is  less  than  or 
equal  to  10  percent  of  the  PBR  of  such 
a  stock,  then  all  fisheries  interacting 
with  this  stock  (and  no  other  stocks  that 
do  not  fit  this  criteria)  would  be  placed 
in  Category  ID.  Otherwise,  these 
fisheries  are  subject  to  the  next  tier  to 
determine  their  classification. 

Tier  2— Category  I:  Annual  mortality 
and  serious  injury  of  a  stock  in  a  given 
fishery  is  greater  than  some  percentage 
of  PBR. 

Category  II:  Annual  mortality  and 
serious  injury  is  between  some 
percentage  and  some  percentage  of  PBR. 

Category  III:  Annual  mortality  and 
serious  injury  is  less  than  or  equal  to 
some  percentage  of  PBR. 

This  approach  is  modeled  after  the 
recommendations  from  the  NMFS  PBR 
Workshop  held  in  June  1994  and  the 
working  sessions  on  the  draft  proposed 
regulations.  The  most  critical 
classification  threshold  is  the  one 
between  Category  11  and  Category  III 
fisheries  because  Category  III  fisheries 
only  have  a  "remote  likelihood"  of 
incidental  serious  injury  or  mortality  of 
a  marine  mammal  and  would  not  be 
subject  to  the  more  stringent 
requirements  of  Category  I  or  II 
fisheries.  The  PBR  Workshop 
participants  agreed  that  serious  injury 
and  mortality  incidental  to  commercial 
fishing  operations  would  be 
insignificant  to  a  stock  if  such  removals 
were  only  a  small  portion  (i.e..  10 
percent  of  the  PBR)  of  the  stock.  Using 
this  rationale,  all  fisheries  which  impact 
a  stock  would  be  considered  in  the 
determination  of  whether  impacts  to 
that  stock  are  significant  (Tier  1).  If  the 
total  removals  from  a  stock  across  all 
fisheries  were  greater  than  10  percent  of 
the  PBR  for  that  stock,  the  fishery  would 
then  be  categorized  according  to  the 
criteria  in  Tier  2. 

The  term  "some  percentage"  under 
Tier  2  is  used,  because  NMFS 
considered  a  number  of  different 
percentage  options  under  Option  4  (see 
EA).  The  threshold  between  Category  I 
and  II  fisheries  was  set  at  50  percent  of 
PBR  in  this  proposed  rule.  NMFS 
believes  that  this  is  a  conservative 
approach,  and  in  its  analysis  there  were 
few  additional  fisheries  added  to 
Category  I  as  a  result  of  lowering  the 
dividing  line  from  exceeding  PBR  to  50 
percent  of  PBR  (see  EA). 

Comments  on  Option  4.  Attendees  at 
the  Seattle  working  session  supported 
the  concept  of  basing  fishery 
classification  on  takes  relative  to  PBR, 
and  the  two-tier  system  that  is  presented 


here  as  Option  4  resulted  from  that 
session.  At  the  Silver  Spring  working 
session,  there  was  also  some  support  for 
this  approach,  but  others  believed  that 
the  criteria  should  remain  as  they  were 
under  section  114. 

Assumptions  of  Option  4.  This  two- 
tiered  approach  assumes  that  NMFS  has 
fairly  accurate  information  on  both  the 
abundance  of  a  stock  (in  order  to 
calculate  PBR)  and  the  current  level  of 
incidental  serious  injury  and  mortality 
due  to  commercial  fishing  per  year.  For 
some  cases,  both  the  estimated  fishing 
mortality  and  the  PBRs  of  marine 
mammal  stocks  incidentally  taken  in 
that  fishery  are  known  with  some  degree 
of  confidence.  In  these  cases,  fishing 
mortalities  and  serious  injuries  were 
calculated  using  data  collected  by 
observers.  If  observer  data  were  not 
available,  fishers'  logbooks  were  used  to 
estimate  removal  levels.  However,  it  is 
assumed  that  logbooks  provide  only  a 
minimum  indication  of  total  removal 
levels.  In  cases  where  the  PBR  for  a 
stock  is  unknown,  any  known  or 
inferred  level  of  removal  from  that  stock 
by  a  fishery  usually  warranted 
placement  of  that  fishery  in  Category  11 
so  that  better  information  could  be 
collected. 

For  some  fisheries,  NMFS  must  use  its 
best  estimate  of  fishing  mortality  and 
serious  injury  based  on  inferences  from 
similar  fishing  techniques,  gear  used, 
target  species,  seasons  and  areas  fished, 
and  species  and  distribution  of  marine 
mammals  in  the  area.  This  method  of 
inferring  levels  of  removals  was  also 
used  under  regulations  to  implement 
section  114.  In  most  of  the  Category  III 
fisheries  for  which  NMFS  has  no 
updated  information  to  support  a 
change  in  classification,  the  Category  III 
designation  was  maintained. 

Strengths  of  Option  4.  This  approach 
categorizes  fisheries  based  on  their 
impacts  on  stocks,  thereby  prompting 
take  reduction  teams  to  b^  formed  first 
for  those  stocks  of  greatest  concern. 
Option  4  would  alleviate  the  burden  of 
the  management  program  for  those 
fisheries  that  do  not  significantly 
interact  with  marine  mammal  stocks 
(Category  IE),  because  Category  in 
vessel  owners  would  not  be  required  to 
register,  pay  fees,  or  take  aboard  an 
ol»erver.  Cation  4  would  focus 
management  resources  on  those 
commercial  fisheries  that  have  impacts 
to  marine  mammals  that  are  more  than 
negligible.  Furthermore,  this  approach 
would  allow  for  the  classification  of 
fisheries  that  have  only  rare  occurrences 
of  serious  injuries  and  mortalities  as 
Category  II.  if  the  stock  subject  to 
removal  has  a  very  low  PBR  level  and 


could  be  greatly  impacted  by  even  a  low 
level  of  taking. 

Weaknesses  of  Option  4.  This 
approach  does  not  specifically  address 
fisheries  that  have  a  high  frequency  of 
marine  mammal  serious  injuries  and 
mortalities  across  several  stocks.  These 
could  be  classified  as  either  Category  I, 
n.  or  ni  depending  on  the  stocks  with 
which  they  interact.  This  may  affect  the 
prioritization  of  take  reduction  team 
formation,  although,  eventually,  take 
reduction  teams  must  be  formed  for 
marine  mammal  stocks  that  have 
significant  incidental  interactions  with 
Category  I  or  II  fisheries. 

Criteria  for  Categorizing  Fisheries 

NMFS  believes  that  the  1994 
amendments  to  the  MMPA  emphasized 
management  of  the  interaction  between 
commercial  fisheries  and  marine 
mammals  on  a  stock-specific  basis.  For 
this  reason,  NMFS  proposes  to  use 
Option  4  (discussed  above)  and  the 
proposed  definitions  of  frequent, 
occasional,  and  remote  (proposed 
§  229.2)  were  used  to  classify 
commercial  fisheries.  This  requires  the 
previous  proposed  changes  to  the  LOF 
to  be  revised  and  to  be  reproposed  by 
this  notice. 

Zero  Mortality  Rate  Goal 

NMFS  proposes  to  consider  a  fishery 
as  having  reached  the  ZMRG  when 
collectively  with  other  fisheries,  it  is 
responsible  for  the  annual  removal  of  (1) 
10  percent  or  less  of  any  marine 
mammal  stock's  PBR,  or  (2)  more  than 
10  percent  of  any  marine  manunal 
stock's  PBR,  yet  the  fishery  by  itself  is 
responsible  for  the  annual  removal  of 
one  percent  or  less  of  that  stock's  PBR 
(proposed  §  229.2). 

It  IS  not  possible  to  determine 
whether  a  level  of  mortality  to  a 
declining  stock  of  marine  mammals  is 
insignificant  simply  by  applying  a 
mechanistic  definition  such  as  the  one 
set  forth  above.  Therefore,  fisheries  that 
kill  or  seriously  injure  decUning, 
depleted,  threatened,  or  endangered 
stocks  of  marine  mammals  would  have 
to  be  examined  separately  to  determine 
whether  the  incidental  take  is 
insignificant. 

Another  option  for  defining  the 
ZMRG  draws  from  the  1981 
amendments  to  the  MMPA  that 
addressed  reducing  mortality  of  small 
cetaceans  in  the  yellow-fin  tuna  fishery 
in  the  Eastern  Tropical  Pacific  Ocean 
(ETP).  In  1981,  Congress  expressed  it 
was  not  its  intent  to  shut  down  the  tuna 
fishery  via  the  MMPA  and  that  the 
ZMRG  could  be  achieved  in  that  fishery 
by  requiring  the  use  of  the  best  marine 
mammal  safety  techniques  and 


equipment  that  are  economically  and 
technologically  practicable  (H.R  Rap. 
228,  97th  Cong.,  1st  Sess.  13  (Sept  16. 
1981)).  If  a  similar  rationale  were 
adopted  for  other  fisheries,  the 
following  might  be  an  option  for 
defining  the  ZMRG:  "Zero  Mortality 
Rate  Goal  means  the  reduction  of  ibe 
annual  number  of  incidental  mortalities 
and  serious  injuries  in  each  fishery  to 
insignificant  levels  approaching  a  zero 
mortality  and  serious  injury  rate;  at  a 
minimum,  this  requires  that  the  rate  of 
incidental  mortalify  and  serious  in|ury 
is  at  the  lowest  level  that  is 
technologically  and  economically 
practicable." 

A  problem  with  such  an  adopting 
such  an  approach  when  implementing 
section  118  of  the  MMPA,  however,  is 
that,  while  Congress  adopted  a 
"technologically  and  economically 
practicable"  approach  for  the  ETP 
yellowfin  tima  fishery  in  1981.  it 
effectively  abandoned  that  approacb  in 
1984  when  it  established  an  annual 
statutory  quota  of  20,500  for  that 
fishery.  Congress  reduced  the  quota 
again  in  1992  when  through  the 
International  £)olphin  Conservation  Act; 
there,  it  added  a  new  section  306  to  the 
MMPA  in  which  the  quota  was  reduced 
to  1000  for  1992,  and  800  from  January 
1, 1993  to  March  1, 1994.  It  also 
required  that,  for  each  year  after  1992. 
dolphin  mortalify  must  decrease  by  a 
"statistically  significant  amount" 
Under  these  new  requirements,  the  ETP 
yellowfin  tuna  fishery  was  forced  to 
stop  fishing  in  February  of  1994  becauae 
it  was  approaching  a  take  of  114 
dolphins,  which  was  statistically 
significantly  less  than  the  115  it  took  in 
1993.  These  statutory  limits  on  dolphin 
mortality  clearly  indicate  that,  evm  for 
the  ETP  yellowfin  tuna  fishery,  the  1981 
approach  using  "technologically  and 
economically  practicable"  methods  a 
questionable  method  of  achieving  the 
ZMRG. 

Some  commenters  proposed  a 
definition  where  "zero  equals  zero"  and 
believed  that  fisheries  should  be 
required  to  reduce  their  incidental 
mortality  and  serious  injury  of  marine 
mammals  to  zero.  There  are  two  main 
problems  with  this  approach:  (1)  It  does 
not  consider  a  "rate"  of  take  as  required 
by  the  ZMRG,  and  (2)  this  option  could 
result  in  severe  curtailment  or  complete 
cessation  of  fishing  operations,  even  far 
fisheries  that  had  only  a  remote 
likelihood  of  marine  manunal  incidental 
take. 

In  the  proposed  rule,  the  definition  of 
ZMRG  is  proposed  to  be  based  oo  10 
percent  of  PBR.  Comments  on  the 
preferred  definition  and  the  options 
presented  are  specifically  encouraged. 
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Commercial  Fishing  Authorization 

As  required  by  the  provisions  of 
section  118(c)  of  the  MMPA.  under  the 

firoposed  rule,  in  order  for  persons  to 
awfully  take  a  marine  mammal  while 
engaged  in  a  Category  I  or  n  fishery,  the 
owner  of  a  vessel  or  an  authorized 
representative  thereof  would  have  to 
register  with  NMFS  for  and  obtain  an 
Authorization  Certificate  and  decal, 
display  the  decal  on  the  vessel,  possess 
physical  evidence  of  the  authorization 
on  the  vessel,  and  report  all  incidental 
mortahty  and  injury  of  marine  mammals 
to  NMFS.  Vessels  engaged  in  a  Category 
I  or  II  fishery  would  be  required  to  carry 
aboard  an  observer  if  requested  by 
NMFS.  In  the  case  of  a  nonvessel 
fishery,  the  owner  of  the  fishing  gear,  or 
an  audiorized  representative  thereof, 
would  have  to  register  with  NMFS  for 
and  obtain  an  Authorization  Certificate 
and  decal  and  attach  the  decal  to  the 
Authorization  Certificate  and  the 
Certificate  or  a  copy  thereof  would  have 
to  be  in  the  possession  of  the  person  in 
charge  of  the  fishing  operations. 

Owners  of  vessels  engaged  only  in 
Category  in  fisheries  would  not  be 
required  to  register  with  NMFS  for  or 
obtain  an  Authorization  Certificate  or 
decal  to  incidentally  take  marine 
mammals  as  a  result  of  their  fishing 
operations;  however,  they  would  be 
required  to  report  all  marine  mammals 
incidentally  killed  or  injured.  Owners  of 
vessels  in  Category  I  or  II  fisheries 
would  be  required  to  comply  with  any 
general  regulations,  conditions  of 
Authorization  Certificates  issued  to  the 
vessel  owner,  and  emergency  or  take 
reduction  plan  regulations  published 
under  the  authority  of  section  118; 
owners  of  vessels  in  Category  III 
fisheries  would  be  required  to  comply 
with  emergency  or  take  reduction  plan 
regulations  and  reporting  requirements. 
As  specified  in  section  118(c)(2)(B)  of 
the  MMPA,  the  authorization  for 
commercial  fisheries  applies  only  to 
U.S.  commercial  fishing  vessels 
including  licensed  commercial 
passenger  fishing  vessels  (e.g..  charter 
and  party  boats)  or  to  those  foreign 
vessels  with  valid  fishing  permits  issued 
under  section  204Cb)  of  the  Magnuson 
Fishery  Conservation  and  Management 
Act  (16  U.S.C.  1801  et  seq.)  (Magnuson 
Act).  As  specified  in  section  118(a)(3), 
authorizations  under  section  118  are  not 
appUcable  to  vessels  fishing  in  the 
yellowfin  ttma  purse  seine  fishery  in  the 
eastern  tropical  Pacific.  Although 
registration  of  vessels  in  Category  I  and 
II  fisheries  under  the  MMPA  is 
necessary  to  lawfully  incidentally  take  a 
marine  mammal,  not  registering  under 
the  MMPA  would  not  prevent  a  fisher 


from  fishing.  Fishing  is  governed  by  a 
variety  of  mechanisms  such  as  Federal 
or  state  laws  and  their  respective 
implementing  regulations  (including 
regulations  implementing  regional 
fishery  management  plans). 

The  authorization  for  commercial 
fisheries  does  not  apply  to  Northwest 
Treaty  Tribal  fishers  exercising  treaty 
rights. 

Section  118  of  the  MMPA  does  not 
include  authority  to  incidentally  take 
southern  (California)  sea  otters  (Enhydra 
lutris  nereis).  This  subspecies 
historically  ranged  along  the  west  coast 
of  the  United  States,  but  currently  is 
found  only  along  the  central  California 
coast  and  San  Nicolas  Island,  CA. 
Section  118  of  the  MMPA  does  not 
supersede  or  otherwise  affect  the 
provisions  of  Public  Law  99-625, 
governing  the  translocation  of  southern 
sea  otters  to  San  Nicolas  Island  for 
research  and  recovery  piuposes.  Within 
special  zones  established  for  this 
experimental  population,  certain 
restrictions  on  incidental  taking  under 
the  MMPA  do  not  apply.  (See  50  CFR 
17.84(d)  for  a  description  of  these 
special  zones  and  activities  that  can  be 
lawfully  conducted  within  these  zones.) 
Issuance  of  Authorization  Certificates 
for  Category  I  and  11  Fisheries 

Registration  Process 

As  required  by  section  118(c)  of  the 
MMPA,  under  the  proposed  regulations, 
a  vessel  owner  (or  authorized 
representative)  would  have  to  register  to 
obtain  an  Authorization  Certificate  and 
decal  for  each  vessel  that  will  engage  in 
a  Category  I  or  11  fishery.  The  initial 
registration  would  cover  1996.  After 
that,  registrations  to  renew  certificates 
would  be  required  each  calendar  year. 
Those  owners  of  vessels  holding  valid 
Exemption  Certificates  under  section 
114  would  be  deemed  to  have  registered 
under  section  118  through  December  31, 
1995. 

Registration  forms,  outlining  the 
required  information,  would  be 
available  fiom  NMFS  (proposed 
§  229.4(c)).  However,  if  the  granting  and 
administration  of  authorizations  is 
integrated  and  coordinated  with  an 
existing  fishery  license,  registration,  or 
related  program  operated  by  an  entity 
other  than  NMFS,  registrations  forms 
will  be  available  from  those  program 
offices.  A  notice  will  be  published  in 
the  Federal  Register  indicating  where  to 
register  and  other  means  will  also  be 
used  to  notify  fishers  of  the  change  (e.g., 
MMPA  Bulletin,  mailings  to  previously 
registered  fishers,  etc). 

One  registration  per  vessel  would  be 
required  and  would  cover  all  Category 
I  and  n  fisheries  in  which  the  vessel 


participates  during  the  calendar  year. 
The  registrant  would  be  requested  to 
send  the  first  page  of  the  registration 
form  to  one  of  the  NMFS  offices  listed 
in  proposed  section  §  229.4;  the  second 
page  should  be  retained  by  the  registrant 
and  would  serve  as  an  indication  of 
registration  until  an  Authorization 
Certificate  is  issued. 

For  annual  renewals,  registration 
forms,  containing  the  information  on 
file  with  NMFS,  would  be  sent  to 
existing  Authorization  Certificate 
holders  prior  to  the  beginning  of  the 
year.  Vessel  owners  would  be  required 
to  make  any  necessary  corrections  or 
updates  and  sign  and  return  the  form  to 
NMFS.  A  signed  registration  renewal 
form  would  have  to  be  submitted  to 
NMFS  prior  to  any  incidental  taking  of 
a  marine  mammal  by  that  vessel  owner 
in  a  Category  I  or  II  fishery. 

The  term  "vessel  owners"  (proposed 
§  229.2),  in  addition  to  owners  of 
commercial  fishing  vessels,  would  be 
defined  to  include  owners  of  fixed  or 
other  fishing  gear  that  is  used  in  a 
"nonvessel  fishery."  A  "nonvessel 
fishery"  would  mean  a  commercial 
fishing  operation  that  uses  fixed  or  other 
fishing  gear  without  a  vessel,  such  as 
gear  used  in  set  gillnet,  trap,  beach 
seine,  weir,  ranch  and  i>en  fisheries. 
Owners  of  such  gear  would  be  subject 
to  the  same  requirements  and 
restrictions  as  owners  of  fishing  vessels 
or  fish  processing  vessels  operating  in  a 
commercial  fishery. 

A  registration  fee  may  be  required  to 
accompany  each  registration  or  request 
for  renewal  if  NMFS  is  issuing  the 
Authorization  Certificates. 

Under  the  legislation,  NMFS  is 
authorized  to  establish  a  fee  to  cover  the 
administrative  cost  of  granting 
Authorization  Certificates  and  renewals, 
however,  the  amount  that  would  be 
required  has  not  been  determined  at  this 
time.  "Vessel  owners"  in  "nonvessel 
fisheries"  may  be  required  to  submit 
one  fee  to  register  all  gear  owned.  The 
fees  collected  in  connection  with  the 
authorization  system  would  be  available 
to  NMFS  to  cover  the  administrative 
costs  and  will  be  determined  annually 
and  published  in  the  LOF. 

Issuing  Procedures 

After  submission  of  a  completed 
registration  form  and  the  required  fee. 
an  Authorization  Certificate  and  a  vessel 
decal  or  other  physical  evidence  would 
be  issued  to  the  vessel  owner  for  each 
vessel  intending  to  engage  in  a  Category 
I  or  II  fishery.  The  initial  Certificate  and 
decal  would  be  valid  for  calendar  year 
1996.  After  that.  Certificate  renewals 
and  decals  would  be  issued  each  year 
after  receipt  of  an  updated  registration. 


required  fee,  and  statement  (yes/no) 
regarding  whether  any  marine  mammals 
were  incidentally  killed  or  injured 
during  the  previous  calendar  year 
covering  all  registered  Category  I  or  D 
fisheries. 

Decals  or  other  physical  evidence 
would  be  required  to  be  displayed  as 
proof  of  current  registration.  In  those 
instances  where  NMFS  is  successful  in 
incorporating  the  registration  process 
with  existing  licensing  systems,  fishers 
will  be  notified  of  the  accepted 
"physical  evidence"  requirements. 

A  replacement  decal  would  be  issued, 
if  requested,  to  replace  a  lost  or 
damaged  decal.  In  nonvessel  fisheries, 
the  decal  would  have  to  be  affixed  to  the 
Certificate.  Annual  decals  would  be 
issued  along  with  the  Certificates  in 
subsequent  years. 

The  Authorization  Certificate  or  a 
copy  thereof  would  have  to  be  on  board 
the  vessel  while  it  is  operating  in  a 
Category  I  or  II  fishery,  or,  in  Uie  case 
of  a  nonvessel  fishery,  a  copy  of  the 
Certificate  would  have  to  be  in  the 
possession  of  the  person  in  charge  of  the 
fishing  operations.  A  copy  of  the 
Certificate  would  have  to  be  made 
available  upon  request  to  any  state  or 
Federal  government  official  authorized 
to  enforce  the  provisions  of  the  MMPA 
or  to  any  designated  agent  of  NMFS. 

Suspension  or  Revocation  of 
Authorization  Certificates 

Under  the  proposed  regulations, 
NMFS  could  suspend  or  revoke  a 
Certificate  or  deny  a  Certificate  renewal 
for  any  vessel  if  the  Certificate  holder 
(1)  fails  to  report  as  required  under 
proposed  §  229.6,  or  (2)  fails  to  take 
aboard  an  observer  in  a  Category  I  or  II 
fishery  as  required  imder  proposed 
S  229.7,  if  requested.  In  addition,  NMFS 
could  revoke  or  suspend  a  Certificate  for 
any  vessel  that  fails  to  comply  with 
other  terms  and  conditions  of  the 
Authorization  Certificate  or  the 
regulations  governing  the  incidental 
taking  of  marine  mammals  during 
commercial  operations  under  this 
section.  NMFS  could  suspend  or  revoke 
a  Certificate  or  could  deny  a  Certificate 
renewal  for  any  vessel  which  fails  to 
comply  with  a  take  reduction  plan  or 
emergency  regulations  under  this 
section,  llie  suspension,  revocation  or 
denial  could  occur  without  notice  or 
opportunity  for  hearing  in  the  case  of 
failure  to  submit  required  reports.  Other 
actions  would  be  subject  to  NOAA's 
dvil  procedures  contained  in  subpart  D 
of  15  CFR  part  904.  Previous  failure  to 
comply  with  the  requirements  of  section 
114  of  the  MMPA  would  not  bar 
authorization  under  this  section  for  an 


owner  who  complies  with  the 
requirements  of  this  section. 

Requirements  fn*  Category  III  Fidieries 

Under  section  118(c)  of  the  MMPA 
and  these  proposed  regulations,  owners 
of  vessels  engaged  only  in  Category  Ul 
fisheries  are  not  required  to  register 
with  NMFS  or  to  obteun  an 
Authorization  Certificate  to  legally 
incidentally  take  marine  mammals 
during  commercial  fishing  operations. 
However,  they  would  be  required  to 
report  all  incidental  mortality  and 
injury  and  make  all  reasonable  efforts  to 
release  animals  unharmed.  Where 
necessary  to  address  immediate  and 
adverse  impacts  to  marine  mammal 
stocks,  NMFS  could  place  observers 
aboard  Category  III  vessels  if  there  is 
reason  to  believe  that  such  vessels  may 
be  causing  the  incidental  mortality  and 
serious  injury  to  such  a  stock. 

Reporting  Requirements   - 

As  required  by  section  118(e)  of  the 
MMPA  and  the  proposed  regulations, 
vessel  owners  or  operators  engaged  in 
Category  I.  n,  or  Ul  fisheries  would  have 
to  report  all  incidental  mortality  and 
injury  of  marine  mammals  diuing  the 
course  of  commercial  fishing  operations 
to  NMFS  Headquarters  or  appropriate 
NMFS  Regional  Office.  NMFS  proposes 
to  define  an  "injury"  (proposed  §  229.2) 
as  a  wound  or  other  physical  harm.  Any 
animal  that  requires  assistance  to  escape 
from  entanglement  in  fishing  gear 
would  also  be  considered  injured  and 
would  have  to  be  reported. 

Reports  would  have  to  be  submitted 
by  mail  or  other  means  such  as  FAX 
within  48  hours  after  the  end  of  each 
fishing  trip  during  which  the  incidental 
mortality  or  injury  occurred.  The  "end 
of  a  fishing  trip"  (proposed  §  229.2) 
would  mean  the  time  of  a  vessels'  return 
to  port  after  a  fishing  trip.  NMFS  would 
provide  a  standard  postage-paid  form 
and  instructions  for  recording 
information  for  this  purpose.  If  a  fisher 
participates  in  more  than  one  fishery 
during  a  single  fishing  trip,  a  separate 
report  would  be  required  to  be 
submitted  for  each  such  fishery.  Report 
forms  would  require  information  on: 
The  fishery,  gear  type  and  fish  species 
involved;  the  marine  mammal  species 
(or  description  of  the  animal(s)  if 
species  is  not  known),  number,  date, 
and  location  of  marine  mammal 
incidental  takes  and  whether  an  injury 
or  mortality  occurred.  Failure  to  report 
incidental  mortahty  or  injury  of  marine 
mammals  during  the  course  of 
commercial  fishing  operations  would 
result  in  suspension  or  revocation  of  the 
Authorization  Certificate  and  denial  of 
Authorization  Certificate  renewal 


requests  until  the  vessel  owner  complies 
with  reporting  requirements  of  proposed 
§229.6  of  this  part. 

Monitoring  Program 

As  required  by  section  118(d)  of  the 
MMPA,  NMFS  would  establish  a 
program  to  monitor  incidental  mortality 
and  serious  injxuy  of  marine  mammals 
during  the  course  of  commercial  fishing 
operations.  A  "serious  injury" 
(proposed  §  229.2)  would  be  defined"  as 
any  injury  of  a  marine  mammal  during 
a  commercial  fishing  operation  that  will 
likely  result  in  mortahty  of  that  marine 
mammal.  The  purposes  of  the 
monitoring  program  as  specified  in 
section  118(d)(1)  of  the  MMPA  are  to: 
(1)  Obtain  statistically  reliable  estimates 
of  incidental  mortahty  and  serious 
injury  of  marine  mammals;.  (2) 
determine  the  reliabiUty  of  reports  of 
incidental  mortality  and  injury  of 
marine  mammals  obtained  from  fishers' 
reports;  and  (3)  identify  changes  in 
fishing  inethods  or  technology  that  may 
increase  or  decrease  incidental  mortality 
or  serious  injury  of  marine  mammals. 
The  monitoring  program  would  use 
information  from  ol»erver  programs, 
fishers'  reports,  and  marine  mammal 
stranding  reports. 

Observer  Program 

Section  118(d)(2)  authorizes  NMFS  to 
place  observers  aboard  vessels,  as 
necessary,  to  monitor  incidental 
mortahty  and  serious  injiuy  of  marine 
mammals  during  commercial  fishing 
operations  for  vessels  engaged  in 
Category  I  or  II  fisheries.  Under  the 
proposed  regulations,  the  owner  of  a 
vessel  engaged  in  a  Category  I  or  n 
fishery  would  be  required  to  take  aboard 
an  observer  if  requested  by  NMFS  or  a 
contractor  of  NKffS.  to  do  so.  The  extent 
of  observer  coverage  would  be  based  on 
the  abihty  to  obtain  statistically  rehable 
estimates  of  incidental  mortality  and 
serious  injury  in  each  individual  fishery 
and  could  include  up  to  100  percent 
observer  coverage  of  a  fishery.  The 
specific  design  of  the  observer  program, 
including  how  long  an  observer  would 
be  placed  on  a  particular  vessel,  would 
vary  among  fisheries. 

As  required  by  section  118(d)(4).  the 
highest  priority  for  allocating  observers 
among  fisheries  would  be  for  those 
commercial  fisheries  that  have 
incidental  mortahty  or  serious  injury  of 
marine  manmials  from  stocks  Usted  as 
endangered  or  threatened  species  under 
the  ESA.  To  the  extent  practicable,  the 
next  highest  priority  for  allocation 
would  be  for  those  commercial  fisheries 
that  have  incidental  mortality  and 
serious  injury  of  marine  mammals  from 
strategic  stodcs.  A  "strategic  stock"  is  a 
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marine  mammal  stock  (1)  for  which  the 
level  of  human-caused  mortality  is 
greater  than  the  potential  biological 
removal,  or  (2)  which  is  declining  and 
is  likely  to  be  listed  under  the  ESA,  or 
(3)  which  is  listed  under  the  ESA.  or  (4) 
which  is  designated  as  depleted  under 
the  MMPA  (proposed  §  229.2).  The 
"potential  biological  removal  level" 
(proposed  §  229.2)  would  mean  the 
maximum  number  of  animals,  not 
including  natural  mortalities,  that  may 
be  removed  &om  a  marine  mammal 
stock  while  allowing  that  stock  to  reach 
or  maintain  its  optimal  sustainable 
population.  To  the  extent  practicable, 
the  third  highest  priority  for  allocation 
would  be  for  commercial  fisheries  that 
have  incidental  mortality  or  serious 
injury  of  marine  mammals  from  stocks 
for  which  the  level  of  incidental 
mortality  and  serious  injury  relative  to 
the  stock  size  is  imcertain. 

As  required  by  section  118(d)(3), 
when  determining  the  distribution  of 
observers  among  fisheries  and  vessels 
within  a  fishery.  NMFS  would  be 
guided  by  the  following  standards:  (1) 
The  requirement  to  obtain  statistically 
reliable  information;  (2)  the  requirement 
that  the  assignment  of  observers  be  fair 
and  equitable  among  fisheries  and 
among  vessels  within  a  fishery;  (3)  the 
requirement  that  no  individual  person 
or  vessel,  or  group  of  persons  or  vessels, 
be  subject  to  excessive  or  overly 
burdensome  observer  coverage;  and  (4) 
to  the  extent  practicable,  the  need  to 
minimize  costs  and  avoid  duplication. 

Under  section  118(d)(6)  of  the  MMPA. 
NMFS  is  not  required  to  place  an 
observer  on  a  Category  I  or  II  vessel  if 
(1)  statistically  rehab le  information  can 
be  obtained  firom  observers  on 
processing  vessels  to  which  Category  I 
or  n  harvesting  vessels  deliver  a  catch 
that  has  not  been  taken  on  board  the 
harvesting  vessel,  (2)  the  facilities  for 
housing  the  observer  or  for  carrying  out 
observer  functions  are  so  inadequate  or 
imsafe  that  the  health  or  safety  of  the 
observer  or  the  safe  operation  of  the 
vessel  would  be  jeopardized,  or  (3)  an 
observer  is  not  available. 

The  first  exception  addresses  the 
situation  in  which  Category  I  or  II  vessel 
catcher/harvester  boats  do  not  bring  the 
catch  on  board,  but  deliver  the  fish 
directly  to  a  floating  processor  on  which 
an  observer  is  placed.  For  example, 
observers  on  foreign  vessels  in  over-the- 
side  joint  ventures  may  satisfy  the 
observer  requirements,  and  observers 
would  not  be  needed  on  the  catcher/ 
harvester  boats. 

With  respect  to  whether  a  vessel  is 
adequate  for  taking  an  observer  aboard, 
NMFS  would  make  the  necessary 
determinations  on  a  case-by-case  basis. 


Examples  of  situations  in  which 
observers  would  not  be  required  or  if  a 
vessel  is  too  small  to  carry  (or  house)  an 
observer  safely,  if  an  observer  would 
displace  a  crew  member,  or  if  fishing 
gear  or  the  vessel  could  not  be  operated 
safely  because  of  the  presence  of  an 
observer. 

The  exception  for  unavailability  of 
observers  would  include  situations 
where  NMFS  may  have  inadequate 
funds  to  cover  a  full  observer  program 
or  may  not  be  able  to  employ  or  contract 
for  sufficient  qualified  personnel  to 
fully  staff  an  observer  program.  To 
minimize  these  situations,  NMFS  would 
use  observers,  to  the  maximum  extent 
possible,  placed  under  other  authorities, 
such  as  the  Magnuson  Act,  to  collect 
marine  mammal  interaction 
information,  in  addition  to  their  other 
duties,  to  fulfill  the  observer 
requirements  under  the  MMPA. 

Vessel  owners,  operators,  and  crew 
members  would  be  required  to 
cooperate  with  observers  and  to  provide 
information,  such  as  vessel  location, 
needed  to  meet  the  observers' 
responsibiUties.  If  feasible  and  if 
required  by  the  observer,  marine 
mammals  killed  during  the  fishing 
operation  which  are  readily  accessible 
to  crew  members  would  have  to  be 
brought  on  board  the  vessel  for 
biological  processing  and  could  be 
retained  by  NMFS.  NMFS  recognizes 
that  for  many  smaller  vessels,  this  will 
not  be  feasible  and,  therefore,  would  not 
be  required.  As  authorized  by  section 
118(d)(2),  observers  could,  among  other 
tasks  (1)  record  incidental  mortality  and 
serious  injury,  or  bycatch  of  other 
nontarget  species;  (2)  record  numbers  of 
marine  mammals  sighted;  and  (3) 
perform  other  scientific  investigations, 
including  photographing  incidental 
takes. 

Although  the  primary  purpose  of  the 
observer  program  is  to  collect  data  on 
incidental  take  of  marine  mammals, 
observers  would  not  be  limited  to  this 
activity.  Regional  fishery  management 
councils,  states  or  other  Federal 
agencies  could  request  NMFS  to  collect 
other  scientific  or  biological  information 
needed  in  their  resource  conservation 
and  management  programs,  such  as 
fishery  resource  and  sea  bird  data. 
NMFS  would  require  the  observer  to 
collect  the  requested  additional 
information  unless  NMFS  foimd  in 
writing,  and  after  opportunity  for  public 
comment,  that  the  collection  of  the 
requested  information  would  interfere 
with  the  collection  of  information 
related  to  marine  mammals. 

Pursuant  to  section  118(d)(7)  of  the 
MMPA,  NMFS  could  place  an  observer 
aboard  a  vessel  engaged  in  a  Category  QI 


fishery  with  the  consent  with  the  vessel 
owner  or  pursuant  to  section 
118(g)(1)(C),  if  NMFS  believed  that  the 
incidental  mortality  or  serious  injury  of 
marine  mammals  from  such  fishery  may 
be  contributing  to  the  immediate  and 
significant  adverse  impact  of  a  species 
or  stock  listed  under  the  ESA  and  has 
prescribed  emergency  regulations  under 
proposed  §  229.9(a)(3).  If  an  observer 
was  placed  on  a  vessel  engaged  in  a 
Category  III  fishery,  the  vessel  owner, 
operator,  and  crew  members  would 
have  to  comply  with  the  requirements 
under  §  229.9(e). 

NMFS,  in  coordination  with  Federal 
and  state  scientists  and  persoimel 
experienced  in  fishery  observer 
programs,  is  designing  its  observer 
program  to  obtain  statistically  reliable 
information  on  the  species  and  number 
of  marine  mammals  incidentally  killed 
or  seriously  injured  in  as  many  Category 
I  and  II  fisheries  as  possible.  The  level 
of  observer  coverage  and  whether  an 
alternative  program  would  be  used 
would  be  determined  for  each  Category 
I  and  n  fishery.  These  determinations 
would  be  based  on  the  size  and  nature 
of  each  fishery  and  on  the  resources 
available  for  these  programs.  NMFS  will 
try  to  make  the  best  use  of  available 
resources  by  using  existing  research 
programs,  programs  operated  by  the 
states  or  other  authorities,  or  alternative 
programs  where  statistically  reliable 
information  can  be  obtained  at  lower 
cost. 

Alternative  Observer  Program 

As  authorized  by  section  118(d)(5)  of 
the  MMPA,  if  observers  could  not  be 
placed  on  Category  I  or  II  vessels  at  the 
necessary  level,  NMFS  could  establish 
an  alternative  observer  program  to 
provide  statistically  reliable  information 
on  the  species  and  number  of  marine 
mammals  incidentally  killed  or 
seriously  injured  in  the  course  of 
commercial  fishing  operations.  The 
alternative  observer  program  could 
include,  but  would  not  be  limited  to, 
direct  observation  of  fishing  activities 
from  vessels,  airplanes,  or  points  on 
shore.  Provided  sufficient  resources 
were  available,  an  alternative  program 
could  also  be  established  in  any  fishery 
for  which  reliable  information  was  not 
otherwise  obtainable. 

Stranding  Information 

The  NMFS  may  use  marine  mammal 
stranding  data  to  monitor  incidental 
mortality  and  serious  injury  of  marine 
mammals  bom  commercial  fishing 
operations  to  supplement  the 
information  obtained  from  the  observer 
program  and  fishers'  reports.  Intentional 
Taking  of  Marine  Mammals 


Section  118(a)(5)  of  the  MMPA 
prohibits  the  intentional  lethal  take  of 
any  marine  mammal  in  the  course  of 
commercial  fishing  operations  in 
Category  I.  II,  or  III  fisheries  except  as 
proved  by  section  101(c),  which 
authorizes  takings,  including  intentional 
lethal  takings,  if  imminently  necessary 
in  self-defense  or  to  save  the  life  of  a 
person  in  inunediate  danger  and  such 
taking  is  reported  to  NMFS  within  48 
hours.  On  February  1, 1995,  NMFS 
published  a  final  rule  implementing  this 
section  of  the  MMPA  (50  FR  6036).  That 
rule,  which  became  effective  on  March 
3,  1995,  requires  that  a  report  be  made 
to  the  appropriate  NMFS  Regional 
Office  within  48  hours  if  a  marine 
mammal  is  killed  by  a  fisher  or  a 
member  of  the  general  public  in  self- 
defense  or  in  order  to  save  the  life  of 
another  person.  If  a  report  is  not 
submitted,  the  person  responsible  for 
the  take,  whether  a  fisher  or  a  member 
of  the  general  public,  will  be  subject  to 
the  penalties  which  have  been 
authorized  by  the  MMPA  for  illegal 
takes.  This  proposed  rule  incorporates 
the  provisions  of  that  final  rule  and 
would  supersede  it. 

When  necessary  to  deter  a  marine 
mammal  from  damaging  gear,  catch,  or 
private  property,  or  from  endangering 
personal  safety,  fishers  in  Category  I,  U, 
or  III  fisheries  may  do  so  provided  they 
follow  the  guidelines  for  safely  deterring 
marine  mammals  found  at  proposed  50 
CFR  §  216.29(c)  and  do  not  use  any 
measiu-es  prohibited  under  proposed  50 
CFR  216.29(d).  These  sections  were 
proposed  on  May  5, 1995  (60  FR  22345) 
and  are  subject  to  change  based  on  the 
comments  received. 

Definitions  of  Incidental  Taking  and 
Incidental  Mortality 

The  proposed  definition  of  incidental, 
but  not  intentional,  take  is  the 
nonintentional  or  accidental  taking  of  a 
marine  mammal  that  results  from,  but  is 
not  the  purpose  of,  carrying  out  an 
otherwise  lawful  action.  The  proposed 
definition  of  incidental  mortality  is  the 
non-intentional  or  accidental  death  of  a 
marine  mammal  that  results  from,  but  is 
not  the  purpose  of,  carrying  out  an 
otherwise  lawful  action.  The  phrase 
"incidental,  but  not  intentional"  is 
intended  to  mean  accidental  taking.  The 
words  'not  intentional'  should  not  be 
read  to  mean  that  persons  who  'know' 
that  there  is  some  possibility  of  taking 
marine  mammals  incidental  to 
commercial  fishing  operations  or  other 
specified  activities  are  precluded  from 
doing  so. 


Prohibition  on  Discarding  Fishing  Gear 

Proposed  section  229.3(f)  would 
prohibit  the  discarding  of  fishing  gear  at 
sea.  The  ingestion  of,  or  entanglement 
in,  discarded  fishing  gear  by  marine 
manunals  often  causes  them  serious 
injury  or  mortality.  It  is  not  necessary 
for  the  conduct  of  fishing  operations  to 
discard  fishing  gear  at  sea.  Gear  can  be 
stowed  and  safely  discarded  in  port. 
Accordingly,  it  is  proposed  to  prohibit 
the  discard  of  fishing  gear  at  sea, 
because  such  discards  are  not  necessary 
to  fishing  operations  and  prohibiting 
such  discards  would  decrease  the 
number  of  serious  injuries  and 
mortalities  to  marine  mammals  caused 
by  fishing  operations  consistent  with 
theZMRG. 

Publication  of  List  of  Fisheries 

Section  118(c)  of  the  MMPA  requires 
NMFS  to  publish  a  LOF,  along  with  the 
marine  mammals  and  number  of  vessels 
or  persons  involved  in  each  such 
fishery,  for  those  fisheries  that  have: 

Category  I:  A  frequent  incidental 
mortahty  and  serious  injiuy  of  marine 
mammals; 

Category  II:  An  occasional  incidental 
mortality  and  serious  injury  of  marine 
mammals;  or 

Category  III:  A  remote  likelihood,  or 
no  known  incidental  mortahty  or 
serious  injury  of  marine  mammals. 

A  notice  profMsing  revisions  to  the 
last  LOF  would  be  published  in  the 
Federal  Register  on  or  about  July  1  of 
each  year  for  the  purpose  of  receiving 
public  comment.  A  final  LOF  would  be 
published  on  or  about  October  1  of  each 
year  which  would  become  effective 
January  1  of  the  next  calendar  year.  The 
proposed  and  final  LOF  would  be 
developed  according  to  the  definitions 
for  Category  I.  n,  and  III  fisheries  under 
§  229.2.  Each  LOF  would  list  the  marine 
mammals  that  interact  with  the 
fisheries,  the  approximate  niunber  of 
vessels  or  persons  actively  involved  in 
each  fishery,  and  would  set  forth  the 
registration  fee.  A  revised  LOF  may  be 
published  at  any  time  after  notice  and 
opportunity  for  pubUc  comment. 

Proposed  List  of  Fisheries 

The  prop)osed  regulations  would 
establish  the  following  fishery 
classification  criteria: 

Tier  1:  If  Hie  annual  mortahty  and 
serious  iiijury  across  all  fisheries  that 
interact  with  a  stock  is  less  than  or 
equal  to  10  percent  of  the  PBR  of  such 
a  stock,  then  all  fisheries  interacting 
with  this  stock  (and  no  other  stocks  that 
do  not  fit  this  criteria)  would  be  placed 
in  Category  III.  Otherwise,  these 
fisheries  are  subject  to  the  next  tier  to 
determine  their  classification. 


Tier  2 — Category  I:  Annual  mortahty 
and  serious  injury  of  a  stock  in  a  given 
fishery  is  greater  than  or  equal  to  50 
percent  of  PBR 

Category  D:  Aimual  mortahty  and 
serious  injury  is  greater  than  1  percent 
and  less  than  50  percent  of  PBR. 

Category  HI:  Annual  mortaUty  and 
serious  injury  is  less  than  or  equal  to  1 
percent  of  PBR 

These  criteria  and  information  on 
commercial  fisheries  were  used  to 
develop  the  proposed  LOF  contained  in 
this  notice  based  on  the  following 
prioritization  scheme: 

1.  Observer  data  extrapolated  to 
estimate  a  total  annual  Idll  for  that 
fishery  was  used  where  available,  after 
which  the  proposed  classification 
criteria  were  appUed  for  Category  I,  n 
and  ni  fisheries  in  order  to  classify  the 
fisheries.  The  source  of  the  observer 
data  is  provided  in  the  description  of 
how  the  fishery  was  classified. 

2.  Logbook  data  were  used  if  observer 
data  was  imavailable.  Only  those 
animals  recorded  as  "injured  in  gear" 
and  "killed  in  gear"  were  included. 
Those  animals  harassed,  injured,  or 
killed  by  deterrence  were  not  included 
in  the  data  used  to  categorize  the 
fisheries.  Logbook  data  were 
summarized  from  the  F/PR  database.  An 
estimated  total  annual  kill  is  not 
calculated;  fisheries  are  categorized 
based  on  the  reported  injuries  and 
mortalities.  When  logbook  data  were 
questionable,  the  NMFS  evaluated  the 
rehability  of  the  data. 

3.  When  neither  observer  data  nor 
logbook  data  were  available,  fisher's 
reports  of  marine  mammal  takes  were 
used  to  classify  the  fisheries. 

4.  Evidence  of  fishery  interactions  can 
sometimes  be  gleaned  by  examination  of 
stranded  marine  mammals.  When  the 
cause  of  death  of  a  particular  stranded 
marine  mammal  could  be  attributed  to 

a  specific  fishery,  this  information  was 
used  to  classify  some  fisheries. 

5.  If  no  information  was  available  on 
which  to  base  the  classification  of  a 
particular  fishery,  the  fishery  was 
classified  based  on  analogy  with  other 
fisheries  occurring  in  similar  locations 
or  having  similar  gear  types  or  methods 
for  which  observer  or  logbook 
information  exists.  When  classifying 
fisheries,  analogies  were  not  made  to 
fisheries  which  were  classified  based  on 
fisher's  reports  or  stranding  data. 

6.  If  available  information  is  deemed 
by  NMFS  to  be  highly  questionable,  the 
fishery  may  be  categorized  based  on  the 
best  information  available,  which 
includes  but  is  not  Umited  to  historical 
patterns  of  marine  manunal  takes  and 
expected  magnitude  of  takes  resulting 
from  changes  in  fishery  effort. 
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Justification  for  Categorization  of 
Commercial  Fisheries 

The  following  are  justifications  for  the 
proposed  categorization  of  commercial 
fisheries  into  Category  I,  II,  or  HI  based 
on  the  proposed  classification  scheme. 
Justifications  are  presented  for  only 
those  fisheries  proposed  to  be  plaosd  in 
Category  I  or  II  and  those  fisheries  in 
Category  III  for  which  observer,  logbook, 
stranding  or  other  information  exist. 
Unless  otherwise  specified,  fisheries 
classified  into  Category  I  or  n  have 
passed  the  Tier  I  criteria;  thus,  most 
justifications  for  placing  fisheries  detail 
only  the  information  used  to  classify  the 
fishery  under  the  Tier  2  criteria.  Tables 
1  and  2  presents  the  proposed  LOF. 

Commercial  Fisheries  in  the  Pacific 
Ocean 

Category  I 

California  angel  shark/halibut  and 
other  species  large  mesh  (greater  than 
3.5  in)  set  gill  net  fishery.  For  the 
purpose  of  the  1994  LOF,  this  fishery 
was  included  with  the  California  drift 
gillnet  fishery  imder  the  general  fishery 
definition  "California  set  and  drift 
gillnet  fisheries  that  use  a  stretched 
mesh  size  of  greater  than  3.5  inches". 
This  fishery  was  renamed  in  order  to 
remain  consistent  with  the  name  under 
which  observer  data  is  collected  and 
because  the  name  is  more  descriptive  of 
the  fishery. 

This  fishery  is  proposed  to  be  placed 
in  Category  I,  because  observer  data 
averagMl  across  the  years  1991  to  1993 
indicate  that  the  annual  take  of  the 
central  Califomian  stock  of  harbor 
porpoise  (31  animals)  is  91  percent  of 
the  PBR  for  this  stock  (34  animals). 

California.  Oregon  thresher  shark/ 
swordfish/blue  shark  (blue  sharhin 
Oregon  only)  drift  gill  net  fishery.  This 
fishery  was  included  with  the  California 
angel  shark/halibut  set  gillnet  fishery  in 
the  1994  LOF  and  was  called  the 
"California  set  and  drift  gillnet  fisheries 
that  use  a  stretched  mesh  size  of  greater 
than  3.5  inches".  This  fishery  was 
renamed  to  be  more  specific  and  to 
include  the  northward  expansion  of  the 
fishery  into  Oregon  and  a  possible 
future  expansion  into  Washington. 
Observer  data  collected  in  the  fishery 
both  in  California  and  in  Oregon 
indicates  that  the  incidental  take  of 
marine  mammals  occiu^  throughout  the 
fishery.  In  addition,  observer  data 
collected  in  the  late  1980's  during  an 
experimental  shark  fishery  in  Oregon 
and  Washington  using  comparable  gear 
also  showed  incidental  takes  of  marine 
mammals  for  the  fishery  at  that  time 
(Stick  and  Hreha,  1989). 


This  fishery  is  proposed  to  be  placed 
in  Category  I,  because  observer  data 
provided  by  the  NMFS  Southwest 
Fisheries  Science  Center  averaged 
across  the  years  1991  to  1993  indicate 
that  the  annual  take  of  the  Pacific  sperm 
whale  stock  (15  animals]  is  greater  than 
the  PBR  for  this  stock  (1  animal). 

Category  II 

Alaska  Prince  William  Sound  salmon 
drift  gillnet.  Categorization  of  this 
fishery  is  based  on  observer  data.  The 
Prince  William  Sound  drift  gillnet 
(Eshamy,  Coghill  and  Unawik  districts) 
and  Copper  River  and  Bering  River 
salmon  drift  gillnet  are  combined  in  this 
fishery.  Because  total  known  harbor 
porpoise  mortality  and  serious  injury 
levels  across  all  fisheries  exceed  10 
percent  of  the  stock's  PBR,  and  the 
known  harbor  porpoise  mortality  and 
serious  injury  level  for  this  fishery  is  20 
animals  per  year  (8.1  percent  of  PBR), 
this  fishery  is  proposed  to  be  placed  in 
Category  n. 

Alaska  Peninsula/Aleutians  salmon 
drift  gillnet  fishery.  Categorization  of 
this  fishery  is  based  on  observer  data. 
The  South  Unimak  (including  False 
Pass  and  Unimak  Pass)  drift  gillnet  and 
the  Alaska  Peninsula  (other  than  South 
Unimak)  drift  gillnet  fisheries  are 
combined  in  this  fishery.  Although  total 
known  Dall's  porpoise  mortality  and 
serious  injury  levels  across  all  fisheries 
do  not  exceed  10  percent  of  the  stock's 
PBR  with  ciurently  available 
information,  low  levels  of  observer 
coverage  across  all  fisheries  have  been 
inadequate  to  determine  mortality  and 
serious  injury  levels  across  all  fisheries 
for  this  stock,  and  available  data  suggest 
that  levels  of  mortality  and  serious 
injury  may  exceed  10  percent  of  this 
stock's  PBR  if  observer  information  were 
available.  This,  combined  with  the  fact 
that  known  Dall's  porpoise  mortality 
and  serious  injury  level  of  28/year  (1.8 
percent  of  PBR)  suggests  that  this 
fishery  should  be  placed  in  Category  11. 

Southeast  Alaska  salmon  drift  gillnet 
fishery.  Categorization  of  this  fishery  is 
based  on  observer  and  strandings  data. 
Because  total  known  humpback  whale 
and  harbor  porpoise  mortality  and 
serious  injury  levels  across  all  fisheries 
exceed  10  percent  of  each  stock's  PBR, 
and  the  known  harbor  porpoise 
mortality  and  serious  injury  level  for 
this  fishery  is  3  animals  per  year  (1.3 
percent  of  PBR)  and  humpback 
mortality  and  serious  injury  level  for 
this  fishery  is  0.13  animals  per  year  (4.6 
percent  of  PBR),  this  fishery  is  proposed 
to  be  placed  in  Category  II. 

Alaska  Cook  Inlet  salmon  drift  gillnet. 
Categorization  of  this  fishery  is  based  on 
logbook  data.  Although  total  known 


marine  mammal  mortality  and  serious 
injury  levels  across  all  fisheries  do  not 
exceed  10  f>ercent  of  each  stock's  PBR 
with  currently  available  information  for 
those  species  known  to  be  taken  in  this 
fishery,  low  levels  of  observer  coverage 
across  all  fisheries  have  been  inadequate 
to  determine  mortality  and  serious 
injixry  levels  across  all  fisheries  for  these 
stocks,  and  available  data  suggest  that 
levels  of  mortality  and  serious  injury 
may  exceed  10  percent  of  each  stock's 
PER  if  observer  information  were 
available.  Similarly,  low  levels  of 
marine  mammals  have  been 
documented  for  this  fishery,  and 
available  data  suggest  that  levels  of 
marine  mammal  mortality  and  serious 
injury  in  this  fishery  are  expected  to  be 
similar  to  levels  of  other  drift  gillnet 
fisheries  which  interact  with  similar 
marine  mammals  species  if  observer 
data  were  available.  Therefore,  this 
fishery  is  proposed  to  be  placed  in 
Category  II. 

Alaska  Yakutat  salmon  set  gillnet 
fishery.  Categorization  of  this  fishery  is 
based  on  logbook  data.  Although  total 
known  harbor  porpoise  mortality  and 
serious  injury  levels  across  all  fisheries 
do  not  exceed  10  percent  of  this  stock's 
PBR  with  currently  available 
information,  low  levels  of  observer 
coverage  across  all  fisheries  have  been 
inadequate  to  determine  mortality  and 
serious  injury  levels  across  all  fisheries 
for  this  stock,  and  available  data  suggest 
that  levels  of  mortality  and  serious 
injury  may  exceed  10  percent  of  this 
stock's  PBR  if  observer  information  were 
available.  This,  combined  with  the  fact 
that  known  harbor  seal  mortality  and 
serious  injury  level  of  30/year  (1.5 
percent  of  PBR)  suggests  that  this 
fishery  should  be  placed  in  Category  n. 
Alaska  Cook  Inlet  salmon  set  gillnet. 
Categorization  of  this  fishery  is  based  on 
logbook  data.  Although  total  known 
marine  mammal  mortality  and  serious 
injury  levels  across  all  fisheries  do  not 
exceed  10  percent  of  each  stock's  PBR 
with  currently  available  information  for 
those  species  known  to  be  taken  in  this 
fishery,  low  levels  of  observer  coverage 
across  all  fisheries  has  not  been  at  a 
level  high  enough  to  accurately 
determine  mortality  and  serious  injury 
levels  across  all  fisheries  for  these 
stocks,  and  available  data  suggest  that 
levels  of  mortality  and  serious  injury 
may  exceed  10  percent  of  each  stock's 
PBR  if  observer  information  were 
available,  especially  for  harbor  porpoise. 
Similarly,  low  levels  of  marine 
mammals  have  been  dociunented  for 
this  fishery,  and  available  data  suggest 
that  levels  of  marine  mammal  mortality 
and  serious  injury  in  this  fishery  would 
be  expected  to  be  similar  to  levels  of 


other  set  gillnet  fisheries  which  interact 
with  similar  marine  mammals  species  if 
observer  data  were  available.  Therefore, 
this  fishery  is  proposed  to  be  placed  in 
Category  II. 

Alaska  Kodiak  salmon  set  gillnet. 
Categorization  of  this  fishery  is  based  on 
logbook  data.  Because  total  known 
harbor  porpoise  mortality  and  serious 
injury  levels  across  all  fisheries  exceed 
10  percent  of  this  stock's  PBR,  and  the 
known  harbor  porpoise  mortality  and 
serious  injury  level  for  this  fishery  is  4 
animals  per  year  (1.6  percent  of  PBR), 
this  fishery  is  proposed  to  be  placed  in 
Category  0. 

Alaska  Peninsula/Aleutians  salmon 
set  gillnet  (includes  Atka  and  Amlia 
Islands).  Categorization  of  this  fishery  is 
based  on  logbook  data.  Although  total 
known  marine  mammal  mortality  and 
serious  injury  levels  across  all  fisheries 
do  not  exceed  10  percent  of  each  stock's 
PBR  with  currently  available 
information  for  those  species  known  to 
be  taken  in  this  fishery,  low  levels  of 
observer  coverage  across  all  fisheries 
have  been  inadequate  to  determine 
mortality  and  serious  injury  levels 
across  all  fisheries  for  these  stocks,  and 
available  data  suggest  that  levels  of 
mortality  and  serious  injury  may  exceed 
10  percent  of  each  stock's  PBR  if 
obsisrver  information  were  available, 
especially  for  harbor  porpoise. 
Similarly,  though  low  levels  of  marine 
mammal  mortalities  and  serious  injuries 
have  been  dociunented  for  this  fishery, 
available  data  suggest  that  levels  of 
mortality  and  serious  injury  in  this 
fishery  would  be  expected  to  be  similar 
to  levels  of  other  set  gillnet  fisheries 
which  interact  with  similar  marine 
mammals  species  if  observer  data  were 
available,  llierefore,  this  fishery  is 
proposed  to  be  placed  in  Category  II. 

Alaska  Bristol  Bay  salmon  drift 
gillnet.  Categorization  of  this  fishery  is 
based  on  logbook  data.  Although  total 
known  marine  manunal  mortality  and 
serious  injiuy  levels  across  all  fisheries 
do  not  exceed  10  percent  of  each  stock's 
PBR  with  currently  available 
information  for  those  species  known  to 
be  taken  in  this  fishery,  low  levels  of 
observer  coverage  across  all  fisheries 
have  been  inadequate  to  determine 
mortality  and  serious  injury  levels 
across  all  fisheries  for  these  stocks,  and 
available  data  suggest  that  levels  of 
mortality  and  serious  injiuy  may  exceed 
10  percent  of  each  stock's  PBR  if 
observer  information  were  available, 
especiaUy  for  harbor  porpoise,  harbor 
seals  and  Steller  sea  lions.  Similarly, 
though  low  levels  of  marine  mammal 
mortahties  and  serious  injuries  have 
been  dociunented  for  this  fishery, 
available  data  suggest  that  levels  of 


mortality  and  serious  injury  in  this 
fishery  would  be  expected  to  be  similar 
to  levels  of  other  set  gillnet  fisheries 
which  interact  with  similar  marine 
mammals  species  if  observer  data  were 
available.  TTierefore,  this  fishery  is 
proposed  to  be  placed  in  Category  II. 

Alaska  Bristol  Bay  salmon  set  gillnet.. 
Categorization  of  this  fishery  is  based  on 
information  from  logbooks.  This  fishery 
is  proposed  to  be  placed  in  Category  n 
based  on  an  occasional  take  of  marine 
mammals  (0.5  Bristol  Bay  stock  of 
beluga  whales  per  year).  Because  the 
take  relative  to  PBR  is  2  percent,  which 
is  greater  than  1  percent  and  less  than 
50  percent,  this  fishery  is  proposed  to  be 
placed  in  Category  II. 

Alaska  Metlakatla/ Annette  Island 
salmon  drift  gillnet.  This  fishery  is 
separated  from  the  Southeast  drift 
gillnet  fishery  only  for  purposes  of 
registration.  It  is  a  tribal  fishery  and  is 
thus  exempt  from  the  registration  fee. 
For  categorization  purposes,  it  is 
considered  the  same  as  the  Southeast 
drift  gillnet  fishery  and  is  thus  proposed 
to  be  placed  in  Category  II. 

Washington  Puget  Sound  Region 
salmon  drift  gillnet  fishery  (includes 
inland  waters  south  of  U.S.-Canada 
border  and  eastward  of  the  Bonilla- 
Tatoosh  line — Treaty  Indian  fishing  is 
excluded).  The  name  of  this  fishery  has 
been  modified  fit>m  the  name  in  the 
1994  LOF  in  order  to  exclude  set  gillnet 
gear  and  commercial  steelhead  fishing 
since  these  fisheries  are  conducted  only 
by  treaty  Indian  fishers.  Also,  the  name 
change  clarifies  that  the  regulations 
governing  incidental  take  of  marine 
mammals  in  fisheries  do  not  apply  to 
tribal  members  exercising  treaty  Indian 
fishing  rights. 

Categorization  of  this  fishery  is  based 
on  information  from  observer  programs 
and  logbooks.  This  fishery  experiences 
an  occasional  take  of  marine  manunals 
(50  harbor  seals  fitim  the  Washington 
inland  waters  stock  were  reported  in 
logbooks  each  year).  Because  the  take 
relative  to  PBR  is  6  percent,  which  is 
greater  than  1  percent  and  less  than  50 
percent,  this  fishery  is  proposed  to  be 
placed  in  Category  II.  "rbe  observer 
programs  conducted  in  1993  and  1994 
documented  a  few  incidental  takes  of 
harbor  seals,  harbor  porpoise  and  Dall's 
porpoise;  however,  the  extrapolated 
estimates  of  take  for  the  non-Indian 
fishery  are  not  yet  available. 

California  anchovy,  mackerel,  tuna 
purse  seine.  Categorization  of  this 
fishery  is  based  on  information  from 
logbooks.  This  fishery  experiences  an 
occasional  take  of  marine  mammals 
(0.33  bottlenose  dolphins  per  year). 
Because  the  take  relative  to  PBR  is  2 
percent,  which  is  greater  than  1  percent 


and  less  than  50  percent,  this  fishery  is 
proposed  to  be  placed  in  Category  II. 

Alaska  Southeast  salmon  purse  seine. 
This  fishery  was  included  imder  the 
general  title  "Alaska  salmon/herring 
beach  and  purse  seine"  in  the  1994 
LOF.  Categorization  of  this  fishery  is 
based  on  Category  IH  reports.  Because 
total  known  humpback  whale  mortality 
and  serious  injury  levels  across  all 
fisheries  exceed  10  percent  of  this 
stock's  PBR,  and  the  known  humpback 
whale  mortality  and  serious  injury  level 
for  this  fishery  is  0.4  animals  per  year 
(14.3  percent  of  PBR),  this  fishery  is 
proposed  to  be  placed  in  Category  II. 

Alaska  Bering  Sea  and  Aleutian 
Islands  groundfish  trawl.  Categorization 
of  this  fishery  is  based  on  observer  data. 
Because  total  known  killer  whale 
mortality  and  serious  injury  levels 
across  all  fisheries  exceed  10  percent  of 
this  stock's  PBR,  and  the  known  killer 
whale  mortaUty  and  serious  injury  level 
for  this  fishery  is  1  animal  (0.8  animals) 
per  year  (8  percent  of  PBR),  this  fishery 
is  proposed  to  be  placed  in  Category  n. 

Alaska  pair  trawl — new  fishery. 
Because  this  is  a  new  fishery  to  the 
region,  no  information  is  available  to 
make  a  determination  on  expected 
levels  of  marine  mammal  mortalities 
and  serious  injuries  in  this  fishery. 
Analogy  cannot  be  drawn  with  the 
Atlantic  tima  swordfish  pair  trawl,  as 
target  species  and  marine  mammal 
species  it  might  interact  with  are  too 
dissimilar.  However,  because  this  is  a 
new  fishery  for  which  no  information  is 
available,  this  fishery  is  proposed  to  be 
placed  in  Category  n. 

Oregon  swordfish/blue  shark  surface 
longline  fishery — new  fishery. 
Categorization  of  this  fishery  is  based  on 
analogy  with  observed  pelagic  longline 
fisheries  in  the  Atlantic  Ocean.  Based 
on  observer  data,  the  Atlantic  Ocean 
pelagic  longline  fishery  for  swordfish 
and  tuna  have  at  least  an  occasional 
incidental  serious  injury  and  mortality 
of  marine  mammals.  Accordingly,  this 
fishery  is  proposed  to  be  placed  in 
Category  D. 

Alaska  southern  Bering  Sea,  Aleutian 
Islands,  and  Western  Gulf  of  Alaska 
sablefish  longline/set  line  (federally 
regulated  waters).  The  name  of  this 
fishery  has  been  modified  from  the  1994 
LOF  name  to  specify  that  this  fishery 
occurs  in  Federal  waters.  Categorization 
of  this  fishery  is  based  on  observer  data. 
Because  total  known  killer  whale 
mortality  and  serious  injury  levels 
across  all  fisheries  exceed  10  percent  of 
this  stock's  PBR,  and  the  known  killer 
whale  mortaUty  and  serious  injury  level 
for  this  fishery  is  0.25  animals  per  year 
(2.5  percent  of  PBR),  this  fishery  is 
proposed  to  remain  in  Category  II. 
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Category  III 

Alaska  Kuskokwim.  Yukon,  Norton 
Sound,  Kotzebue  salmon  set/drift 
ffllnet.  The  name  of  this  fishery  has 
been  changed  from  the  1994  LOF 
designation  "Alaska  Kuslcokwim/ 
Yukon/Norton  Sound/Kotzebue  sahnon 
gillnets"  to  specify  that  both  set  and 
drift  gillnets  are  used  in  this  fishery. 
Although  this  fishery  is  expected  to 
have  occasional  interactions  with 
marine  mammals,  interactions  usually 
result  in  directed  takes  for  subsistence 
purposes.  Therefore,  this  fishery  is 
proposed  to  remain  in  Category  ID. 

Alaska  state  waters  sablefish  long^ine/ 
set  line.  This  fishery  is  classified  based 
on  logbook  data  from  the  Alaska  Prince 
William  Sound  longline/set  line  fishery. 
The  fishery  description  has  been 
expanded  from  the  1994  LOF  to  include 
all  sablefish  longline/set  line  fisheries  in 
Alaska  state  waters.  There  were  no 
records  of  incidental  takes  in  logbook 
rep)orts  from  this  fishery.  This  fishery  is 
proposed  to  be  reclassified  into  Category 
in  from  Category  II  based  on  the 
prohibition  of  intentional  lethal  takes. 
Alaska  Prince  William  Sound  set  gill 
net.  Categorization  of  this  fishery  is 
based  on  observer  data.  Because  marine 
mammal  mortality  and  serious  injury 
levels  approaching  1  percent  of  any 
stocks'  PBR  are  not  expected,  this 
fishery  is  proposed  to  be  reclassified 
from  Category  11  to  Category  HI. 

Washington  Willapa  Bay  salmon  drift 
ffllnet.  This  fishery  is  classified  based 
on  observer  data  extrapolated  to 
estimate  the  total  annual  kill.  There 
were  no  incidental  serious  injuries  or 
mortalities  in  the  Willapa  Bay  fishery  in 
1991  or  1992;  thus,  the  fishery  is 
proposed  to  remain  in  Category  III. 

Washington  Grays  Harbor  (includes 
rivers,  estuaries,  etc.)  drift  ffllnet.  This 
fishery  is  classified  based  on  observer 
data  extrapolated  to  estimate  the  total 
annual  kill.  There  is  a  low  level  of 
incidental  mortality  and  serious  injtiry 
of  harbor  seals  in  this  fishery  (under  1 
percent  of  PBR).  This  fishery  is 
proposed  to  be  placed  in  Category  HI. 

Washington,  Oregon  lower  Columbia 
River  (includes  tributaries)  drift  ffllnet. 
Categorization  of  this  fishery  is  based  on 
data  from  observer  programs  and 
current  and  anticipated  futiire  low 
fishing  effort  in  the  winter  fishing 
season.  Ehiring  3  years  of  observations 
in  this  fishery  with  observer  coverage 
averaging  frtim  3.0  percent  to  9.5 
percent  each  year,  all  but  one  of  the 
observed  harbor  seal  mortalities  were 
docimiented  in  the  winter  season.  The 
extrapolated  annual  mortality  of  harbor 
seals  in  this  fishery  &t)m  1991  to  1993 
was  233  seals  in  1991  (all  during  the 


winter  season),  192  seals  in  1992  (180 
in  the  winter  season  and  12  in  the  fall), 
and  11  seals  in  1993  (all  during  the 
winter  season).  Although  the  estimated 
annual  takes  of  harbor  seals  in  1991  and 
1992  could  justify  placing  this  fishery  in 
Category  II,  reduced  fishing  seasons  in 
recent  years  and  reduced  fishing  effort 
(due  to  restrictions  on  the  fishery  to 
minimize  impacts  on  ESA  Usted  Snake 
River  chinook  salmon)  are  unlikely  to 
result  in  the  levels  of  harbor  seal 
mortality  observed  in  1991  and  1992. 
The  winter  season  of  1993,  when  an 
estimated  total  of  only  11  harbor  seals 
were  taken,  was  restricted  due  to  ESA 
considerations  and  resulted  in  chinook 
landings  of  446  fish  in  1993  in  contrast 
with  landings  of  2,692  fish  in  1991  and 
1,537  landings  in  1992.  The  winter 
season  was  closed  in  1994.  Therefore, 
this  fishery  is  proposed  to  be  placed  in 
Category  III. 

Alaska  miscellaneous  finfish  set 
ffllnet.  This  fishery  description  has 
been  changed  from  the  definition 
"Alaska  gillnet  (except  salmon,  herring, 
and  sunken  gill  nets  for  groundfish)" 
used  under  the  1994  LOF  to  correlate 
with  the  State  of  Alaska  name  for  this 
fishery.  This  fishery  is  categorized  based 
on  logbook  data.  This  fishery  is 
proposed  to  be  moved  from  Category  II 
to  Category  IH  based  on  an  infrequent 
take  of  marine  mammals  (under  two 
unidentified  pinnipeds  and  unidentified 
species  are  taken  per  year). 

Alaska  salmon  purse  seine.  This 
fishery  used  to  be  called  the  "Alaska 
salmon/herring  beach  and  purse  seine" 
fishery  and  the  "Alaska  South  Unimak 
(raise  Pass  and  Unimak  Pass)  salmon 
purse  seine"  fishery  under  the  1994 
LOF.  This  proposed  fishery  description 
includes  all  s^mon  purse  seine  fisheries 
in  Alaska  except  for  the  Alaska 
Southeast  salmon  purse  seine  fishery. 
Because  mortality  and  serious  injuries 
of  marine  mammals  are  not  expected  for 
this  fishery,  it  is  proposed  to  be  placed 
in  Category  ID. 

Califomia/Oregon/Washington 
salmon  troll.  The  name  of  this  fishery 
has  been  changed  from  that  used  in  the 
1994  LOF,  because  it  is  managed  as  one 
fishery  and  the  intentional  lethal  take 
prohibition  will  reduce  the  level  of  take 
to  very  low  levels.  The  previous 
division  of  the  fishery  into  the 
"Washington,  Oregon  north  of  45°46' 
(Cape  Falcon)  salmon  troll"  and  the 
"California,  Oregon  south  of  45'*46' 
(Cape  Falcon)  sahnon  troll"  was  based 
on  differences  in  intentional  lethal  take 
rates  between  the  northern  and  southern 
portions  of  the  fishery.  In  this  fishery, 
lethal  deterrence,  which  is  now 
prohibited,  was  the  predominant  source 
of  mortality  to  marine  mammals.  As 


lethal  deterrence  is  illegal  and  expected 
to  no  longer  be  a  source  of  mortality  for 
marine  mammals,  it  is  proposed  to 
reclassify  this  fishery  from  Category  II  to 
Category  HI. 

Alaska  salmon  troll.  Categorization  of 
this  fishery  is  based  on  logbook  data 
from  1990.  Known  Steller  sea  lion 
mortalities  and  serious  injuries  for  this 
fishery  do  not  exceed  1  percent  of  the 
stock's  PBR  and  ciurent  information 
does  not  indicate  that  this  level  is  likely 
to  exceed  1  percent.  Thus,  this  fishery 
is  proposed  to  be  placed  in  Category  III. 

California  herring  purse  seine.  This 
fishery  is  categorized  based  on  logbook 
data.  This  fishery  is  proposed  to  be 
placed  in  Category  in  due  to  an 
infrequent  take  of  marine  manunals  (all 
marine  mammal  takes  are  at  a  level  less 
than  1  percent  of  PBR). 

Califomia  sardine  purse  seine.  This 
fishery  is  categorized  based  on  logbook 
data.  This  fishery  is  proposed  to  be 
placed  in  Category  III  due  to  an 
infrequent  take  of  marine  manunals  (no 
marine  mammal  takes  have  been 
recorded  in  logbooks). 

Califomia  squid  purse  seine.  This 
fishery  is  categorized  based  on  logbook 
data.  This  fishery  is  proposed  to  be 
placed  in  Category  III  due  to  an 
infrequent  take  of  marine  mammals 
(Califomia  sea  lion  takes  are  at  a  level 
less  than  1  percent  of  PBR). 

Alaska  Metlakatla  fish  trap.  No 
marine  mammal  mortalities  or  serious 
injiunes  have  been  recorded  for  this 
fishery.  Therefore,  this  fishery  is 
proposed  to  be  placed  in  Category  in. 
CaUfomia  squid  dip  net.  This  fishery  is 
categorized  based  on  logbook  data.  This 
fishery  is  proposed  to  be  placed  in 
Category  III  due  to  an  infrequent  take  of 
marine  mammals  (no  marine  mammal 
takes  have  been  recorded  in  logbooks). 

Washington,  Oregon  salmon  net  pens. 
This  fishery  is  categorized  based  on 
logbook  data.  This  fishery  is  proposed  to 
be  placed  in  Category  III  due  to  an 
infrequent  take  of  marine  mammals 
(California  sea  lion  takes  are  at  a  level 
less  than  1  percent  of  the  PBR). 

Oregon  salmon  ranch.  This  fishery  is 
categorized  based  on  logbook  data.  This 
fishery  is  proposed  to  be  placed  in 
Category  HI  due  to  an  infrequent  take  of 
marine  mammals  (no  marine  mammal 
takes  have  been  recorded  in  logbooks). 

hdiscellaneous  finfish/groundfish 
longline/set  line.  This  fishery  is 
renamed  from  the  1994  LOF  designation 
"Alaska  groundfish  long  Une/set  line 
(except  sablefish  in  the  Bering  Sea- 
Aleutian  Islands/Gulf  of  Alaska)"  to 
correspond  with  the  fishery  name  as 
specified  in  the  State  of  Alaska  records 
and  to  include  both  miscellaneous 
finfish  and  groundfish  (rockfish).  This 


fishery  is  classified  based  on  observer 
data.  This  fishery  is  proposed  to  remain 
in  Category  III  due  to  an  infrequent  take 
of  marine  mammals  (all  incidental  takes 
are  at  a  level  less  than  1  percent  of  the 
PBR). 

Hawaii  swordfish,  tuna,  billfish,  mahi 
mahi,  wahoo,  oceanic  sharks  longline/ 
set  line.  Categorization  of  this  fishery  is 
based  on  observer  data.  Because  there 
have  been  no  records  of  incidental 
serious  injiuy  and  mortality  of  marine 
mammals,  this  fishery  is  proposed  to 
remain  in  Category  m. 

Alaska  Gulf  of  Alaska  groundfish 
trawl.  This  fishery  is  classified  based  on 
extrapolations  from  observer  data.This 
fishery  is  proposed  to  remain  in 
Category  III  due  to  an  infrequent  take  of 
marine  mammals  (all  incidental  takes 
are  at  a  level  less  than  1  percent  of  the 
PBR). 

Alaska  roe  herring  and  food/bait 
herring  gillnet.  The  name  of  this  fishery 
has  been  modified  frt>m  "Alaska  herring 
gill  net"  in  the  1994  LOF  to  include  two 
different  fisheries  on  herring.  Alaska  roe 
herring  and  food/bait  herring  purse 
seine.  This  fishery  is  renamed  from  the 
1994  LOF  designation  of  "Alaska 
salmon/herring  beach  or  purse  seine"  to 
separate  out  the  two  target  species  and 
gear  types. 

Alaska  roe  herring  and  food/bait 
herring  beach  seine.  This  fishery  is 
renamed  from  the  1994  LOF  designation 
of  "Alaska  salmon/herring  beach  or 
purse  seine"  to  separate  out  the  two 
target  species  and  gear  types. 

Washington,  Oregon,  Califomia 
albacore,  groundfish,  bottom  fish, 
Califomia  halibut  nonsalmonid  troll 
fisheries.  This  fishery  is  renamed  from 
the  1994  LOF  designation  of  "Alaska 
North  Pacific  halibut,  Alaska  bottom 
fish,  Washington,  Oregon,  Califomia 
albacore,  groundfish,  bottom  fish, 
CaUfomia  halibut  nonsalmonid  troll 
fisheries"  to  separate  the  Alaska 
fisheries  frx)m  the  fisheries  of  other 
states. 

Alaska  halibut  longline/set  line  (state 
and  Federal  waters).  This  fishery  is 
renamed  from  the  1994  LOF  designation 
of  "Alaska,  Washington,  Oregon  North 
Pacific  halibut  longline/set  hne"  to 
separate  the  Alaska  fisheries  from  the 
fisheries  of  other  states.  Washington, 
Oregon  North  Pacific  halibut  longline/ 
set  line.  This  fishery  is  renamed  from 
the  1994  LOF  designation  of  "Alaska, 
Washington,  Oregon  North  Pacific 
halibut  longline/set  line"  to  separate  the 
Alaska  fisheries  bx>m  the  fisheries  of 
other  states.  Alaska  miscellaneous 
finfish  purse  seine.  This  fishery  is 
renam^  from  the  1994  LOF  designation 
of  "Alaska  other  finfish  beach  or  purse 


seine"  to  separate  the  beach  and  puise 
seine  fisheries. 

Alaska  miscellaneous  finfish  beach 
seine.  This  fishery  is  renamed  from  the 
1994  LOF  designation  of  "Alaska  other 
finfish  beach  or  purse  seine"  to  separate 
the  beach  and  purse  seine  fisheries. 

Washington,  Oregon,  Califomia 
shrimp  trawl.  This  fishery  is  renamed 
from  the  1994  LOF  designation  of 
"Alaska,  Washington,  Oregon  shrimp 
trawl"  to  separate  the  Alaska  fisheries 
bom  the  fisheries  of  other  states. 

Alaska  shrimp  otter  trawl  and  beam 
trawl  (statewide;  includes  Cook  Inlet). 
This  fishery  is  renamed  frt>m  the  1994 
LOF  designation  of  "Alaska, 
Washington,  Oregon  shrimp  trawl"  to 
separate  the  Alaska  fisheries  from  the 
fisheries  of  other  states. 

Alaska  miscellaneous  finfish  otter 
and  beam  trawl — new  fishery.  This  is 
proposed  to  be  a  new  fishery  to  the  LOF. 

Alaska  crustacean/octopus/squid  pot. 
This  fishery  is  renamed  from  the  1994 
LOF  designation  of  "Alaska  shellfish 
pot"  to  more  accurately  describe  this 
fishery.  This  fishery  includes  the  crab 
pot  fisheries,  the  shrimp  pot  fisheries, 
and  the  octopus/squid  pot  fisheries. 

Oregon  developmental  fishery  bottom 
longline/set  line — new  fishery.  This 
fishery  is  classified  based  on  analogy  to 
other  bottom  longline/setline  fisheries 
such  as  the  Alaska  sablefish  longUne 
fishery.  This  fishery  is  considered 
separate  from  the  Oregon  developmental 
longline  fishery  for  shark/swordfish, 
which  is  classified  into  Category  II 
based  on  analogy  with  surface  longline 
fisheries  for  similar  species  in  the 
Atlantic  Ocean.  Oregon  developmental 
fishery  round  haul  (purse  seine  and 
lampara)  beach  seine  and  throw  net. 
This  fishery  is  proposed  to  be  classified 
in  Category  III  based  on  analogy  with 
similar  fisheries  in  the  Pacific  Ocean. 
This  fishery  may  target  any  or  all  of  the 
following:  Pacific  sardine  or  saury, 
whitebait,  eulachon,  night  smelt,  longfin 
smelt,  siuf  smelt,  sandfish,  pomfret,  and 
slender  sole. 

Oregon  developmental  fishery  trawl — 
new  fishery.  This  fishery  is  proposed  to 
be  classified  in  Category  III  based  on 
analogy  with  similar  fisheries  in  the 
Pacific  Ocean.  This  fishery  may  target 
any  or  all  of  the  following:  Pacific 
sardine  or  saury,  whitebait,  eulachon, 
night  smelt,  longfin  smelt,  surf  smelt, 
sandfish,  pomfret,  and  slender  sole. 

Oregon  developmental  fishery  pots, 
ring  nets,  and  traps — new  fishery.  This 
fishery  is  proposed  to  be  classified  in 
Category  ffl  based  on  analogy  with 
similar  fisheries  in  the  Pacific  Ocean. 
This  fishery  may  target  any  or  all  of  the 
following:  Pacific  sardine  or  saury, 
whitebait,  eulachon,  night  smelt,  longfin 


smelt,  surf  smelt,  sandfish,  pomfret,  and 
slender  sole. 

Oregon  developmental  fishery 
handline  and  jig — new  fishery.  This 
fishery  is  proposed  to  be  classified  in 
Category  III  based  on  analog}'  with 
similar  fisheries  in  the  Pacific  Ocean, 
"niis  fishery  may  target  any  or  all  of  the 
folloMring:  Pacific  sardine  or  saiuy. 
whitebait,  eulachon,  night  smelt,  longfin 
smelt,  surf  smelt,  sandfish,  pomfret,  and 
slender  sole. 

Oregon  developmental  fishery  dive, 
hand,  mechanical  collection — new 
fishery.  This  fishery  is  proposed  to  be 
classified  in  Category  III  based  on 
analogy  with  similar  fisheries  in  the 
Pacific  Ocean.  This  fishery  may  target 
any  or  all  of  the  following:  Pacific 
sardine  or  saiuy,  whitebait,  eulachon, 
night  smelt,  longfin  smelt,  surf  smelt, 
sandfish,  pomfret,  and  slender  sole. 

New  Pacific  Fisheries 

The  following  fisheries  are  new 
Pacific  fisheries  proposed  to  be  placed 
in  Category  III,  because  they  are 
expected  to  have  a  remote  Likelihood  of 
incidental  serious  injury  or  mortality  of 
marine  mammals: 
Califomia  bait  pen 
Califomia  finfish  and  shellfish  live  trap/ 

hook-and-line 
Alaska  spawn-on-kelp  empoundment 
Califomia  salmon  enhancement  rearing 

pen 
Oregon  shrimp  trawl 
Alaska  octopus/squid  purse  seine 
Alaska  octopus/squid  nandUne 
Alaska  octopus/squid  longline 
Alaska  octopus/squid  other  gear 

Fisheries  Removed  From  the  LOF 

The  following  fisheries  have  been 
removed  from  the  proposed  LOF: 

Northern  Washington  coastal  (area  4 
and  4A)  salmon  set  gillnet.  This  fishery 
has  been  removed  from  the  proposed 
LOF,  because  it  is  a  fishery  conducted 
by  a  Northwest  Treaty  Tribe.  The 
provisioiis  of  50  CFR  part  229,  including 
the  LOF,  do  not  apply  to  Northwest 
treaty  Indian  tribal  members  exercising 
treaty  fishing  rights. 

Washington  coastal  river  set  gillnet. 
This  fishery  has  been  removed  from  the 
proposed  LOF,  because  it  is  a  fishery 
conducted  by  a  Northwest  Treaty  Tribe. 
The  provisions  of  part  229,  including 
the  LOF,  do  not  apply  to  Northwest 
treaty  Indian  tribal  members  exercising 
treaty  fishing  rights. 

Washington  tribal  ranch.  This  fishery 
has  been  removed  from  the  proposed 
LOF,  because  it  is  a  fishery  conducted 
by  a  Northwest  Treaty  Tribe.  The 
provisions  of  part  229,  including  the 
LOF,  do  not  apply  to  Northwest  treaty 
Indian  tribal  members  exercising  treaty 
fishing  rights. 
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Washington  Puget  Sound  region  and 
inland  waters  south  of  the  U.S. -Canada 
border,  including  the  Strait  of  Juan  de 
Fuca.  Hood  Canal  and  estuaries  and 
lower  river  areas  (subject  to  tidal  action) 
set  and  drift  gillnet.  The  name  of  this 
fishery  has  been  modified  fix>m  the 
name  in  the  1994  LOF  in  order  to 
exclude  set  gillnet  gear  and  commercial 
steelhead  fishing  since  these  fisheries 
are  conducted  only  by  treaty  Indian 
fishers.  The  provisions  of  part  229, 
including  the  LOF,  do  not  apply  to 
Northwest  treaty  Indian  tribal  members 
exercising  treaty  fishing  rights. 

California  Klamath  River  gill  net.  This 
fishery  is  proposed  for  removal  bom  the 
LOF,  because  no  commercial  fishing  has 
been  conducted  in  recent  years. 

Washington,  Oregon  Upper  Columbia 
River  Basin  (above  Bonneville  Dam) 
salmon  and  other  fin  fish  gillnet.  This 
fishery  is  proposed  to  be  removed  fitim 
the  LOF,  because  no  marine  mammals 
are  expected  to  be  encountered. 

Other  fisheries.  There  are  many 
fisheries  in  Category  m  that  were  not 
mentioned  above.  Because  no  additional 
information  is  available  that  warrants 
reclassification  for  these  fisheries,  they 
are  proposed  to  remain  in  Category  m. 
Commercial  Fisheries  in  the  Atlantic 
Ocean  and  the  Gulf  of  Mexico 

Category/ 

Atlantic  Ocean,  Caribbean,  Gulf  of 
Mexico  swordfish,  tuna,  shark  pair 
trawl.  This  fishery  was  classified  based 
on  observer  data.  This  fishery  is 
proposed  to  be  placed  in  Category  I, 
because  the  annual  estimated  take  of 
conmion  dolphins  (an  average  of  1992 
and  1993  data  was  used)  is  equal  to  the 
PBR  for  this  stock  (PER  =  33).  In 
addition,  the  annual  estimated  take  of 
the  o&hore  stock  of  bottlenose  dolphin 
(79  animals)  is  95  percent  of  PBR  (83). 
Atlantic  Ocean.  Caribbean,  Gulf  of 
Mexico  swordfish.  tuna,  shark^drift  gill 
net.  This  fishery  was  classified  based  on 
observer  data.  This  fishery  was  placed 
in  Category  I,  because  the  annual 
estimated  takes  of  common  dolphins 
(424  animals),  pilot  whales  (61  animals), 
spotted  dolphins  (23  animals),  right 
whales  (1  animal)  and  sperm  whales  (1 
animal)  exceed  the  PBRs  for  these 
stocks. 

New  England  multispecies  sink  ffU 
net.  This  fishery  is  directed  primarily 
towards  species  covered  by  the 
Multispecies  Fishery  Management  Plan 
and  spiny  dogfish.  It  was  classified 
based  on  observer  data.  This  fishery  is 
proposed  to  remain  in  Category  I, 
because  the  annual  estimated  take  of 
harbor  porpoise  (an  average  of  1 ,300 
animals  for  1992  and  1993;  average  of 


1,875  animals  for  1990-93)  exceeds  the 
PBR  for  this  stock  (403  animals). 

Gulf  of  Maine  small  pelagics.  This 
fishery  has  been  directed  towards  small 

Eelagics  including  mackerel  and 
erring,  primarily  for  bait.  Although 
there  has  been  little  or  no  effort  in  this 
fishery  in  recent  years,  this  fishery  is 
proposed  to  be  retained  in  Category  I, 
because  there  is  no  information 
currently  available  to  place  this  fishery 
in  a  different  category. 

Atlantic  Ocean,  Caribbean,  Gulf  of 
Mexico  tuna,  shark,  swordfish  longline. 
This  fishery  was  classified  based  on 
observer  data.  In  1994,  this  fishery  was 
classified  in  Category  II  based  on  the 
classification  system  in  section  114. 
Based  on  the  proposed  fishery 
classification  criteria,  this  fishery  is 
proposed  to  be  placed  in  Category  I, 
because  the  anmiAl  estimated  take  of 
pilot  whales  (26  animals)  is  at  least  93 
percent  of  the  PBR  (between  4  and  28 
animals),  an  amoimt  greater  than  the 
lower  threshold  for  classification  as  a 
Category  I  fishery,  this  fishery  is 
proposed  to  be  placed  in  Category  I. 
Category  n 

U.S.  Mid-Atlantic  coastal  gillnet.  This 
fishery  was  categorized  based  on 
stranding  information  curated  by  the 
NMFS  Northeast  and  Southeast  Regions. 
The  NMFS  Northeast  Fisheries  Science 
Center  has  been  focusing  observer  effort 
on  this  fishery  from  1993  to  the  present 
but  has  not  recorded  any  interactions. 
Classification  of  this  fishery  is  based  on 
the  necropsy  results  of  the  harbor 
porpoise  stranded  in  the  mid-AUantic  in 
1993-94.  Of  the  68  animals  examined, 
41  (59  percent)  were  in  good  enough 
condition  to  be  evaluated  as  to  whether 
or  not  they  had  been  involved  in  a 
human  interaction.  Twenty-one  of  the 
41  (51  percent)  exhibited  no  signs  of 
human  interaction,  and  19  (46  percent) 
were  evaluated  as  having  been  involved 
in  human  interaction,  based  in  each 
case  on  the  presence  of  net  marks. 
Therefore,  approximately  half  of  the 
stranded  harbor  porpoise  in  that  area 
showed  signs  of  having  been  involved 
in  human  interaction  believed  to  be 
some  kind  of  net  gear.  The  average 
annual  take  of  harbor  porpoise  in  this 
fishery  is  then  calculated  at  a  minimum 
often  animals,  which  is  2.5  percent  of 
PBR.  Because  the  annual  take  is 
between  1  percent  and  50  percent  of  the 
PBR,  this  fishery  is  proposed  to  be 
placed  in  Category  n.  i 

U.S.  South  Atlantic  shark  gillnet 
fishery.  Categorization  of  this  fishery  is 
based  on  a  Category  III  report  from  a 
limited  observer  program.  In  1992,  one 
bottlenose  dolphin  was  captured  in  this 
fishery.  No  takes  were  observed  in  1993 
This  fishery  is  proposed  to  be  placed  in 


Category  n,  because  the  annual  take  of 
the  Western  North  Atlantic  coastal 
bottlenose  dolphin  averaged  over  1992 
and  1993  is  between  1  percent  and  50 
percent  of  the  PBR  (25  animals). 

Atlantic  mid-water  trawl  fishery.  This 
fishery  is  directed  towards  species 
included  in  the  Atlantic  Mackerel. 
Squid  and  Butterfish  Fishery 
Management  Plan  and  other  species. 
This  fishery  is  proposed  to  be  renamed 
and  would  include  the  1994  LOF 
descriptions  "Mid-Atlantic  squid  trawl" 
and  "Mid-Atlantic  mackerel  trawl".  The 
fishery  is  renamed,  because  the  gear 
type  and  probability  for  interactions  is 
similar  for  these  mid-water  trawl 
fisheries. 

Categorization  of  this  fishery  is  based 
on  logbook  data.  Observer  data  exist  for 
this  fishery  but  are  not  currently 
available.  In  1994,  this  fishery  was 
classified  in  Category  III  based  on  the 
section  114  classification  system.  Based 
on  the  proposed  fishery  classification 
criteria,  this  fishery  is  proposed  to  be 
placed  in  Category  II.  because  the 
annual  take  of  pilot  whales  is  between 
1  percent  and  50  percent  of  the  PBR. 
North  Carolina  roe  mullet  stop  net. 
Categorization  of  this  fishery  is  based  on 
stranding  information  and  visual 
observations.  This  is  a  new  fishery 
proposed  to  be  added  to  the  LOF;  stop 
nets  for  other  target  species  and  in  other 
locations  are  included  under  Category 
in.  This  fishery  is  proposed  to  be  placed 
in  Category  n.  because  the  take  of 
bottlenose  dolphins  (3  animals  per  year 
since  1990)  is  between  1  percent  and  50 
percent  of  the  PBR  for  this  stock  (25 
animals). 

North  Carolina  haul  seine  fishery- 
new  fishery.  This  fishery  has  the 
potential  to  take  harbor  porpoise  and 
U.S.  western  North  Atlantic  coastal 
bottlenose  dolphins.  Because  it  is  a  new 
fishery  to  the  LOF,  and  because  of  the 
high  probability  of  takes  of  the  above 
two  stocks,  this  fishery  is  proposed  to  be 
classified  in  Category  II. 

Gulf  of  Maine,  U.S.  mid- Atlantic 
menhaden  purse  seine.  This  fishery  is 
categorized  based  on  Category  III 
reports.  This  fishery  is  proposed  to  be 
placed  in  Category  II  due  to  mortality 
and  serious  injury  of  western  North 
Atlantic  coastal  bottlenose  dolphins 
(1.75  animals  per  year)  that  is  6  percent 
of  the  PBR  for  that  stock.  Because 
western  North  Atlantic  coastal 
bottlenose  dolphins  do  not  occur  in  the 
Gulf  of  Maine,  it  may  be  appropriate  to 
separate  this  fishery  into  northern  and 
southern  components. 

Category  HI 

North  Atlantic  bottom  trawl.  This 
fishery  targets  species  included  in,  but 
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not  limited  to,  all  species  described  in 
the  Multispecies,  Summer  Floimder, 
and  Scup  and  Sea  Bass  Fishery 
Management  Plans.  This  fishery  is 
renamed  from  the  1994  LOF  designation 
"Gulf  of  Maine,  Mid-Atlantic  groundfish 
trawl"  to  include  a  specific  fist  of 
species  targeted.  This  fishery  was 
classified  based  on  observer  data. 

Six  takes  of  marine  mammals 
incidental  to  this  fishery  have  been 
observed  &t)m  1989  to  1992.  Three  of 
the  takes  were  marine  mammals  known 
or  suspected  to  have  been  dead  prior  to 
being  caught  in  the  bottom  trawl  gear. 
Two  takes  of  striped  dolphin  were 
observed  in  December  1991  along  the 
continental  shelf  edge  off  Rhode  Island 
in  50  fathoms  of  water.  Extrapolation  of 
these  takes  to  the  entire  groundfish 
bottom  trawl  fishery  generate  an 
estimated  mortahty  level  of  45  animals 
which  is  62  percent  of  this  species'  PBR. 
However,  several  complicating  factors 
exist: 

•  The  observed  coverage  in  the 
Category  III  groundfish  bottota  trawl 
fishery  is  small  (under  1  percent)  and 
was  designed  to  monitor  fishery 
management  related  issues.  Therefore, 
the  coefficient  of  variation  of  the 
mortality  estimate  is  very  high  and  is 
derived  from  nonrandom  observer 
effort. 

•  The  known  distribution  of  the 
striped  dolphin  is  along  the  shelf  edge 
from  Georges  Bank  to  Cape  Hatteras  and 
extends  further  south. 

•  Since  the  species  only  exists  in  a 
small  portion  of  the  area  fished  by  North 
Atlantic  Bottom  Trawl  gear, 
extrapolation  of  the  observed  mortality 
to  the  entire  fishery  produces  a 
substantial  overestimate  of  the  total 
mortality. 

•  Fishing  effort  in  this  fishery  will  be 
reduced  by  50  percent  in  5  years  under 
Amendment  nos.  5  and  7  to  the  Fishery 
Management  Plan  for  the  Northeast 
Multispecies  Fishery,  which  may  be 
implemented  as  early  as  next  year,  may 
reduce  effort  by  80  percent  in  the  first 
year  of  implementation. 

The  mortality  estimates  derived  fi^m 
two  takes  of  striped  dolphin  over  4 
years  of  less  than  10  percent  observer 
effort  are  statistically  weak  and,  due  to 
the  marginal  overlap  of  the  fishery  with 
this  species  distribution,  likely  to  be  an 
overestimate.  The  fishery  is  facing 
severe  cutbacks  in  effort  under  ongoing 
and  proposed  Magnuson  Act  actions, 
further  reducing  the  likelihood  of 
interactions.  Therefore,  the  fishery  is 
proposed  to  remain  in  Category  HI. 

U.S.  Mid-Atlantic.  U.S.  South 
Atlantic,  Gulf  of  Mexico  shrimp  trawl. 
Categorization  of  this  fishery  is  based  on 
observer  data.  There  has  been  one 


observed  serious  injury  or  mortality  in 
this  fishery  from  1979  to  1993.  Because 
this  is  a  low  level  of  mortality,  this 
fishery  is  proposed  to  be  placed  in 
Category  HI. 

Finfish  aquaculture.  The  name  of  this 
fishery  is  proposed  to  be  changed  from 
the  1994  LOF  designation  "Gulf  of 
Maine  Atlantic  salmon"  to  broaden  the 
definition  to  include  other  regions  and 
species.  Classification  of  this  fishery  is 
based  on  logbook  data  and  the  proposed 
reclassification  due  to  the  prohibition  of 
intentional  lethal  takes.  Incidental  takes 
of  harbor  seals  are  less  than  1  percent 
of  the  PBR.  Thus,  this  fishery  is 
proposed  to  be  placed  in  Category  III. 

Shellfish  aquaculture.  This  is  a  new 
fishery  that  is  proposed  to  be  added  to 
the  LOF.  This  fishery  is  classified  by 
analogy  to  other  aquaculture  fisheries 
that  have  a  remote  likelihood  of  serious 
injury  and  mortality  of  marine 
mammals. 

Gulf  of  Mexico  inshore  gillnet  (black 
drum,  sheepshead).  This  is  a  new 
fishery  proposed  to  be  added  to  the 
LOF.  This  fishery  is  classified  by 
analogy  to  other  inshore  gillnet 
fisheries,  specifically  the  inshore 
fisheries  that  occur  in  the  U.S.  mid- 
Atlantic. 

U.S.  mid-Atlantic  hand  seine.  This  is 
a  new  fishery  proposed  to  be  added  to 
the  LOF.  This  fishery  is  placed  in 
Category  III  by  analogy  with  other  hand 
seine  fisheries. 

Offshore  monkfish  bottom  gillnet. 
This  is  a  new  fishery  that  is  proposed 
to  be  added  to  the  LOF.  This  fishery 
involves  a  small  number  (under  50)  of 
vessels  operating  along  the  shelf  edge 
off  Rhode  Island.  Because  this  fishery 
uses  gear  that  is  set  very  deep  and  a 
remote  likelihood  of  serious  injury  and 
mortality  of  marine  mammals  is 
expected,  it  is  proposed  to  be  placed  in 
Category  III. 

Georgia,  South  Carolina,  Maryland 
whelk  trawl.  This  fishery  is  renamed 
&t)m  the  1994  LOF  designation 
"Georgia,  South  Carolina  whelk  trawl" 
to  include  the  extended  range  of  the 
fishery. 

U.S.  mid-Atlantic  offshore  surfclam 
and  quahog  dredge.  This  fishery  is 
renamed  fi^m  the  1994  LOF  designation 
"Mid-Atlantic  offishore  clam"  to  include 
the  dredge  fishery  for  quahogs. 

U.S.  mid -Atlantic/Gulf  of  Mexico 
oyster.  This  fishery  is  renamed  from  the 
1994  LOF  designation  "Mid-Atlantic 
oyster"  to  include  the  Gulf  of  Mexico 
oyster  fishery. 

U.S.  mid-Atlantic  mixed  species  stop/ 
seine/weir  (except  the  North  Carolina 
roe  mullet  stop  net).  This  fishery 
includes  all  fixed  or  staked  net  fisheries 
fi-om  Nantucket  Sound  to  the 


Chesapeake  Bay.  One  bottlenose 
dolphin  was  found  entangled  in  a 
pound  net  lead  during  the  five  years  of 
data  collection  under  the  Exemption 
Program.  This  occurred  in  a  Chesapeake 
Bay  fishery  for  which  bycatch  survey 
information  has  been  available 
throughout  the  5-year  Exemption 
Program.  Bycatch  surveys  are  also 
carried  out  in  other  regions  where  this 
gear  is  used.  Therefore,  we  believe  that 
the  remote  possibility  of  marine 
mammal  mortality  and  serious  injury 
occurring  in  these  fisheries  is  verifiable, 
and  the  fishery  remain  in  Category  III. 

Gulf  of  Mexico  menhaden  purse  seine. 
This  fishery  is  proposed  to  be  defined 
as  separate  irom  the  U.S.  South  Atlantic 
menhaden  purse  seine  fishery.  This 
fishery  is  proposed  to  be  placed  in 
Category  III  based  on  an  expectation  of 
low  levels  of  interaction  with  marine 
mammals. 

U.S.  South  Atlantic  menhaden  purse 
seine.  This  fishery  is  proposed  to  be 
defined  as  separate  from  the  Gulf  of 
Mexico  menhaden  purse  seine  fishery. 
This  fishery  is  proposed  to  be  placed  in 
Category  m  based  on  an  expectation  of 
low  levels  of  interaction  with  marine 
mammals. 

Proposed  List  of  Fisheries 

The  following  two  tables  list  the 
commercial  fisheries  of  the  United 
States  in  their  proposed  categories.  The 
estimated  number  of  vessels  is 
expressed  in  terms  of  the  number  of 
active  participants  in  the  fishery,  when 
possible,  and,as  the  estimated  number 
of  vessels  or  persons  when  information 
on  the  number  of  active  participants  is 
not  available,  these  values  have  been 
updated  from  the  1994  LOF  when 
possible.  The  information  on  which 
marine  mammal  species/stocks  are 
involved  in  interactions  with  the  fishery 
is  based  on  observer  data,  logbook  data, 
stranding  reports,  fisher's  reports,  and 
the  1994  LOF.  ff  there  is  no  information 
indicating  which  stocks  of  marine 
mammals  might  be  involved  in  fishery 
interactions,  analogy  is  used  to  provide 
a  list  of  stocks  with  which  interactions 
may  occur,  if  appropriate.  An  asterisk 
(*)  indicates  that  the  stock  is  a  strategic 
stock;  a  plus  (••■)  indicates  that  the  stock 
is  Usted  as  threatened  or  endangered 
under  the  ESA. 

Pursuant  to  section  101(a)(5)(E), 
NMFS  must  determine  which  fisheries 
have  a  negligible  impact  on  species  or 
stocks  of  marine  mammals  that  are 
listed  under  the  ESA.  NMFS  is  therefore 
specifically  seeking  public  comments 
that  address  those  fisheries  in  the 
proposed  LOF  (Tables  1  and  2)  that 
interact  with  species  or  stocks  of  marine 
mammals  listed  under  the  ESA  and  the 
information  on  the  magnitude  of  the 
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takes  of  such  species  or  stocks  found  in      the  EA  that  accompanies  this  proposed 

rule. 

Table  i  .—Proposed  Ust  of  Fisheries 

(Commercial  Fisheries  In  the  Pacific  Ocean] 


Fishery  description 


CAangef  shart(/halibut  »id  other  species  large  mesh  (>3.5in)  set  giilnet  fishery  

CAADR/WA  thresher  shart«/swordfish/l3iue  shartt  (blue  shark  OR  only)  drift  giMnet  fishery 


Category  II: 

AK  Prince  William  Sound  salmon  dnft  giimet 

AK  Peninsula/Aleutians  salmon  drift  gWnet  fishery 


Southeast  Alaska  sairrxxi  drift  giilnet  fishery 

AK  Cook  Inlet  drift  giilnet  

AK  Yakutat  salmon  set  giilnet 

AK  Cook  Inlet  salmon  set  giilnet  

AK  Peninsula/ Aleutian  Island  salmon  set  giilnet 

AK  Kodak  salmon  set  giMnet 

AK  Bnstol  Bay  dnft  giilnet  „.. 


Estimated 
No.  of  ves- 
sels/per- 
sons 


AK  Bristol  Bay  set  giilnet  

AK  Metlakatla/Annette  Island  salmon  drift  giilnet  ......^. ••••.•"••""•■"";":""""-™""^^ 

WA  Puget  Sourxl  Region  salmon  dnft  gtllnet  fishery  (mckxtes  al  mland  waters  south  of  US-Canada 
border  and  eastward  of  the  Bonilla-Tatoosh  line— Treaty  Indton  fishing  is  excHxJed). 

CA  anchovy,  mackerel,  tuna  purse  seine 

AK  Southeast  salmon  purse  seine  •- • " 

AK  Bering  Sea  arxj  Aleutian  Islands  grourxJIish  trawl  


AK  ShlJ?B^'.^"s^arAieutii^"l^"^r^^  toliglin^set  line  (fei 

erally  regulated  waters). 
OR  swordfish/blue  shari<  surface  kxigline  fishery  

Category  111. 

AK  Pnnce  William  Sound  set  giilnet — 

AK  Kuskokwim,  Yukon,  hkjrton  Sound,  Kotzebue  salmon  giilnet  - 

AK  roe  herring  and  food/bait  hening  giilnet  'IV^'i'-u::!! 

WA,  OR  herring,  smelt  shad,  sturgeon,  bottom  fish,  mullet  perch,  rockflsh  giunei  

WAWillapa  Bay  drift  giilnet - 

WA  Grays  Harbor  salmon  drift  giilnet  (exckjding  treaty  Tribal  fishmg) 

WA,  OR  lower  Columbia  River  (includes  tributaries)  drift  giilnet 

CA  set  and  drift  giilnet  fisheries  that  use  a  stretched  mesh  size  of  3.5  in  or  less 


AK  miscellaneous  finfish  set  giilnet  

Hawaii  giilnet ":'""y"""^'lZl *m" 

AK  salmon  purse  seine  (except  Southeast  Alaska,  which  a  m  Category  II) 

AK  salmon  beach  seine 

AK  roe  herring  and  food/bait  herring  purse  seine  

AK  roe  herring  and  food/bait  herring  beach  seine  

AK  octopus/squid  purse  seine 

CA  herring  purse  seine 

CA  sardine  purse  seine  ~ • 

CA  squid  purse  seine  - 

CA  squid  dip  net  " 

WA,  OR  salmon  net  pens ~ ~ ~ 

OR  salmon  rarx* — — — • 

AK  salmon  troll - 


CA/OR/WA  salmon  trdl  ::r"r"""Z ■ii:u"o*"K»iiiL"* 

AK  north  Pacific  halibut,  AK  bottom  fish.  WA,  OR.  CA  atoacore.  groundfish,  bottom  fish.  CA  hal*)ut 
non-salmonkj  troll  fisheries. 

HI  trolling,  rod  and  reel 

Guam  tuna  troll  

Corrwnonvirealth  of  the  Northern  Mariana  Islands  tuna  troll 

American  Samoa  tuna  troll  - - " 

AK  miscellaneous  finfish  purse  seine - 


520 
150 


509 
107 

443 
554 
152 
633 
120 
162 
1.741 


Marine  mammal  spe- 
cies/stocks involved 


60 
1.044 

150 
443 
490 


2 
226 

30 

29 

1.651 

162 

913 

82 

24 

40 

341 

9 

115 

1.053 

34 

866 

14 

3 

100 

120 

145 

115 

21 

1 

'1,450 

4.300 
1.354 

1,795 

50 

50 

<50 

6 


99,  109,  110,  138. 

139.  142. 
2*-f.92%.  103,  104. 

105.107.109.110. 

111.113M17*. 

142. 

rf.5.  19. 

3*.  5.  6.  7. 19.  20. 

154. 
2'*,  4,  18.  19.  20. 
r+.  5.  19,  20. 
4,7. 

r+,  5.  19.20. 
IV,  19. 
5.19. 
1V.3*.6,  7.8.  14. 

18.25. 
6. 14. 
4.19. 
2*+,  103.  102,  138, 

141. 
107,  138,  139. 
27*-i-,  19. 
r+,2**,  3*.  17,  18, 

19,  6,  7,  8,  9.  10. 

20.  142.  155. 
5,  6,  18.  20. 
16,  142. 

unknown. 

r+,  19. 

7.  12.  13,  14. 19. 
19.  4,  5,  6. 
138,  140,  141. 
2V,  138.  141.  142. 
2*+,  138,  141. 
2*+,  138,  140,141. 
2*+,  25,  99.  100,  103. 

109.110.138.139. 
1V.2*-i-.  19.4,5,6. 
145*+. 

ri..2*-i-.3. 19.  155. 
1*+,2*-f,  4,  5,  6.  19. 
r+,  2*+.  4.  5,  6,  19. 
r+.2*+.4.5.  6.  19. 
r+.2V.4,  5.  6,  19. 
106.  138,  139. 
138. 

105,  113,  138. 
113,  138. 

2V.  138,  140,  141. 
138,  141. 
1V.2*+.  3*.  5,6. 

33*+. 
2*+,  138,  139,  141. 
4.5,6,139,140.141. 

127,131.  132. 
None  documented. 
None  documented. 
None  documented. 
r+,  2-+,  4.  5.  6.  19. 
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Table  i.— Proposed  List  of  Fisheries— Continued 

ICommercial  Fisheries  in  ttw  Pacific  Ocean] 


Fishery  description 


Estimsrted 
No.  of  ves- 
sels/per- 
sons 


Marir>e  mammal  spe- 
cies/stocks involved 


AK  miscellaneous  finfish  t>each  seine ...... 

WA  salmon  purse  seine 

WA  salmon  reef  net „ 

WA,  OR  hening,  smelt  squkl  purse  seine  or  lampara 

WA  (all  species)  t>eadh  seine  or  drag  seine  

HI  purse  seine ~ 

HI  opelu/akule  net _ ~ 

HI  throw  net,  cast  net  

HI  net  unclassified  ...................«....................— _.... 

AK  State  waters  satilefish  long  line/set  line _. 

Miscellaneous  finfish/groundfish  longline/set  lirw 

HI  swordfish,  tuna,  billfish,  mahl  mahl,  wahoo,  oceanic  shartcs  kxigline/set  line 

WA,  OR  North  Pacific  halibut  longline/set  line  

AK  halibut  longline/set  line  (state  and  Federal  waters) 


WA,  OR,  CA  groundfish,  bottomfish  k>ngline/set  line 


AK  octopus/squkJ  tongline  

CA  shari</bonito  longline/set  fine  

WA,  OR,  CA  shrimp  trawl , 

AK  shrimp  otter  trawl  and  beam  trawl  (statewkJe  and  Cook  Inlet) 
AK  Gulf  of  Alaska  groundfish  trawl 


AK  state-managed  waters  of  Cook  Inlet,  Kachemak  Bay,  Prince  WriUam  Sound,  Southeast  AK  ground- 
fish trawl. 

AK  miscellaneous  finfish  otter  or  t)eam  trawl  __„ .. _ 

AK  food/bait  hening  trawl  — ... — ..... — »...„ 

WA,  OR,  CA  groundfish  trawl _ 

AK  crustacean  pot  

AK  Bering  Sea,  Gulf  of  Alaska  finfish  pot ~ 

WA,  OR,  CA  saWefish  pot 

WA.  OR,  CA  crab  pot  „.. 

WA,  OR  shrimp  pot  &  trap 

CA  tobster.  prawn,  shrimp,  rock  crab,  fish  pot . 

OR,  CA  hagfish  pot  or  trap ». . .... 

HI  lobster  trap  ~ -.. 

HI  crab  trap ...„ ........................ — ........ 

HI  shrimp  trap  . — . ~...... 

AK  North  Pacific  halibut  handline  and  mecharacal  jig 

AK  other  finfish  handline  and  mechancal  jig  

AK  octopus/squid  handline  

WA  groundfish,  tottomfish  jig 

HI  aku  boat,  pole  and  line ~ . 

HI  inshore  handline .> 

HI  deep  sea  bottomfish „ 

Guam  bottomfish . ~ . 

Commonwealth  of  the  Norttiern  Mariana  Islands  bottomfish . 

American  Samoa  txjttomfish 

WA.  OR  smelt,  herring  dip  net  — 

CA  swordfish  harpoon  _.~. '. 

AK  Southeast  Alaska  herrir^g  food/t)ait  pound  net  _ »» 

WA  herrir)g  txush 

WA/OR/CA  bait  pens ; 

Coastwide  scaUop  dredge . 

AK  abalone  . . . — „.....». 

AK  dungeness  crab  . . .. 

AK  herring  spawn-orvkelp  ... «„...... ....~ ~ 

AK  urchin  and  other  fish/shellfish ..._ .............. ...... — .. — 

AK  clam  hand  shovel 

AK  clam  mechanical/hydraulic  fishery 

WA  herring  spawn-on-kelp  _ 

WA/OR  sea  urchin,  other  clam,  octopus,  oyster,  sea  cucumber,  scallop,  ghost  shrimp  hand,  dive,  or 

mechank:al  collection. 
CA  abaione  


4 

440 

53 

130 

235 

18 

16 

47 

106 

240 

838 

140 

5,364 

213 

367 

1 
10 

300 
48 

490 


8 

324 

2 

585 

1,951 

226 

176 

1,478 

254 

608 

25 

15 

22 

19 

5 

84 

474 

2 

679 

54 

650 

434 

144 

<50 

<50 

<S0 

119 

228 

7 

1 

13 

106 

177 

1 

306 

127 

125 

3 

4 

637 

111 


1V,2*+,  4,  5,6,  19. 
103, 140.  141. 
140.141. 

138,  140,  141. 
None  documented. 
None  documented. 
None  docunr>ented. 
None  documented. 
None  documented. 
5,6,  16,  142. 

5,  6,  142. 
127, 131. 
16,  21**. 
1V,2V,  5,6,  26,27. 

142. 
2V,  18. 138.  139, 

141. 
None  documented. 
138. 

None  documented. 
None  documented. 
r+,2-+.  3*.  5.  7.  8, 

9,10,16,17.20. 

142. 
20. 

None  documented. 
None  documented. 
V*.  3*.  18.  103. 138, 

139,  141. 
Norte  documented. 
5.  6.  155. 

139,  140,  141. 
25,28,  139,  140,  141. 
f4one  docunrtented. 
None  documented. 
None  documented. 
145*+. 

None  documented. 
None  documented. 
None  documented. 
None  documented. 
None  docuniented. 
None  documented. 
2*-t-,  138,  140,  141. 
None  documented. 
132. 

132.  145*+. 
131,  132,  145V. 
None  documented. 
None  documented. 
None  documented. 
None  documented. 
None  documented. 
None  documented. 
None  documented. 
25,  141. 

None  documented. 
None  documented. 
None  documented. 
2V. 

None  documented. 
None  documented. 
None  documented. 
None  documented. 
None  documented.    ' 

None  documented. 
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Table  i.— Proposed  List  of  Fisheries— Continued 

[Commercial  Fshehes  In  the  Pacific  Ocean] 


Fishery  description 


CA  sea  urchin 

HI  squiding,  spear 
HI  lobster  diving  ... 

HI  coral  (Sving 

Hlhandpict( 


WA  sheitfish  aquactilure 

WA.  CA  kelp  " " 

HI  fish  pond ••• 

AK,  WA  OR,  CA  commercial  passenger  fishing  vessel 


"other 


AK  octopus/squid ' 

nrother- 

AK  Medafcatia  purse  seine 


CA  finfish  and  sheilfeh  live  trap/hook-and-lne 
CA  salmon  enhancement  rearing  pen  .._ «. 


Marine  mammal  spe- 
ciee/stocks  Involved 


Hone  docuRiented. 
None  documented. 
Norw  documented. 
None  documented. 
None  documented. 
None  documented. 
None  documented. 
Uone  documented. 
4.5.6.  138,  139.  140. 

141. 
None  documented. 
None  documented. 
4,19. 

None  documented. 
None  documented. 


Table  2.— Proposed  List  of  Fisheries 

[Commercial  Fisheries  in  the  Atlantic  Ocean.  GuH  of  Mexico,  and  Caribbean] 


Fishery  description 


Category  I: 
Atlantic  Ocean.  Caribbean.  Gulf  of  Mexico  swordfish.  tuna,  shari<  pair  trawl  .. 
Atlantic  Ocean.  Caribbean,  Gulf  of  Mexico  swordfish,  tuna,  shari<  drift  gilnet 


New  England  multispecies  sirk  gillnet 


Gulf  of  Maine  small  pelagics  surface  gilnet 


AtJantic  Ocean.  Caribbean.  Gulf  of  Mexico  tuna,  shark,  swordfish  kxigline 

Category  II: 

U.S.  mid-Atlantk:  coastaJ  gillnet  fishery _ 

U.S.  South  Atlantic  shark  gillnet  fishery » ~ 

Guif  of  Maine,  Mid-Atlantk:  menhaden  purse  seine 

Atlantk:  mid-water  trawl  

North  Carolina  haul  seine ~.. — ~. — •.. — ....-..-^ •••••••• • — 

North  Carolina  roe  rrxillet  stop  net - 

Category  III: 

North  AUartK  bottom  trawl • 

lwlk}-Atlantk:.  U.S.  South  Atlantic,  Gulf  of  Mexico  shnmp  trawl  ...„..^ — ~. — ... — • — • — 

Finfish  aquaculture  - 

Shellfish  aquaculture ■■■■■;::r:";n  ■111' JT 

Rhode  Island,  southern  Massachusetts  (to  Monomoy  Island),  and  New  York  Bight  (Rantan  and  Lower 
New  Yort<  Bays)  instxxe  gillnet. 

Long  Island  Sound  inshore  gillnet - - - 

Delaware  Bay  inshore  gillnet ~ •-~ •• — •• — .~.........~..~ — •• — 

North  Carolina  inshore  gillnet • 

Gulf  of  Mexico  inshore  gillnet  (Wack  drum,  sheepshead) — - 

Offshore  rrxxikfish  txjttom  gillnet • 

Gulf  of  Majne  northern  shnmp  trawl ~ 

Gulf  of  Maine  mackerel  trawl  - 

Gulf  of  Maine.  Mid-Atlantk:  sea  scalkap  trawl — •• 

Gulf  of  Maine,  Southern  North  Atlantk;,  Gulf  of  Mexk»  coastal  herring  trawl 

Mkj-Atlantk;  mixed  species  trawl - .*• - 

Gulf  of  Mexkio  txitterfish  trawl ~~ — „.„..„„„....„._.„-................"...•.. — .........™.— 

Georgia,  South  Carolina,  Maryland  whek  trawl — 

Calkx)  scallops  trawl 

Bluefish.  croaker,  ftounder  trawl ■ 

Crab  trawl  -r- ~ 

Gulf  of  Maine  AUantk;  herring  purse  seine 

Gulf  of  Mexco  menhaden  purse  seine  -— . — ~~~ — •• — — • — ••— " 

U.S.  South  AtlantK  menhaden  purse  seine ~ ~ 

Ftorida  west  coast  sardine  purse  seine  •• — — — ~~~~.~. — 


Estimated 
No.  of  ves- 
sels/per- 
sons 


7  .. 
75 


341  

133 


830 


>666 

10 

10 

620 

unkiwwn 
13 


Marine  mammal  spe- 
cies/stocks involved 


1,052 

>1 8.000  .. 

48 

unknown 
32 


20 

60 

94 

unknown 

<50 

320 

30  ..„ 

215 

5 

>1.000  ... 

2 

25  „ 

200 

560 

400 

30 

51  

51  

16 


49,  50*.  51*.  54*.  59*. 
33V,  37,  38*.  49.  50*, 

51*,  52,  54*.  57.  58, 

50*. 
32*.  33*f.  36.  50*. 

51*.  52,  61.62. 
33*-»-.  36.  52.  61*.  62, 

63. 
33*-t-.  36.  50.  51.54*. 

33**.  36.  60*.  61*. 

60*. 

36,60*. 

49.50*,  51*.  52,  54*. 

60*.  61*. 

60*. 

50*.  51*,  52.  57.  60*. 

71.72,73,74.75.76. 

62.63. 

None  documented. 

33'+,  36,  60*,  61*. 

33*+.  36.  60*.  61*. 

33*+.  36.  60*.  61*. 

33*+.  36.  60*.  61*. 

None  documented. 

None  documented. 

None  documented. 

None  docuHDented. 

None  documented. 

55.56. 

None  documented. 

55.56. 

None  documented. 

None  documented. 

None  documented. 

Hone  documented. 

61*.  62,  63. 

73,  74.  75.  76. 

60*. 

73. 


Table  2.— Proposed  Ust  of  Fisheries— Continued 

[Commercial  Fisheries  in  the  Atlantk:  Ocean.  Gulf  of  Mexico,  and  Cariisbean] 


Fishery  descriptk>n 


U.S.  mkl-Atlantk;  hand  seine ~ 

Gulf  of  Maine  tub  trawl  groundfish  bottom  k>ngline/hook-and-line 

U.S.  South  Atlantk:,  Gulf  of  Mexkxi  snapper-grouper  arxj  other  reef  fish  bottom  kxigline/hook-and-line 

U.S.  South  Atlantk:,  Gulf  of  Mexk»  shart(  bottom  kxigline/hook-and-line  _ , 

Gulf  of  Maine,  U.S.  mk^AUantk:  tuna,  shark  swordfish  hook-and-line/harpoon 

U.S.  South  Atlantk;,  Gulf  of  Mexkxi  &  U.S.  mkJ-Atlantic  pelage  hook-and-line/harpoon 

Gulf  of  Maine,  U.S.  South  AUantk;  coastal  shad,  sturgeon  gillnet „ 

U.S.  South  Atlantk:,  Gulf  of  Mexico  coastal  gillnet  „ „... .. 

Florida  east  coast.  Gulf  of  Mexko  pelagk:s  king  and  Spanish  mackerel  gillnet  

Florida  rrxjllet  gillnet  

Gulf  of  Maine,  U.S.  rnd-AUantk:  mixed  species  trap/pot  — ~ 

U.S.  mkJ-Atlantk:  black  sea  bass  trap/pot ^ '. ~ 

U.S.  mk*-Atlantk:  eel  trap/pot  .„ ~ 

Gulf  of  Maine,  U.S.  mkJ-Atlantk:  inshore  k)bster  trap/pot  

Gulf  of  Maine,  U.S.  mkJ-Atlantk;  offshore  lobster  trap/pot 

Atlantic  Ocean,  Gulf  of  Mexkx)  blue  crab  trap/pot ^~ .~^........~..... 

U.S.  South  Atlantk:,  Gulf  of  Mexkx),  Caribbean  spiny  lobster  trap/pot  ...........„..»........„.^.... ~ 

Gulf  of  Maine  herring  and  Attantic  mackerel  stop  seine/weir  „ 


U.S.  mkl-Atlantk:  mixed  species  stop/seine/weir  (except  the  HorVh  Carolina  roe  mullet  stop  net) 

U.S.  mki-Atlantic  crab  stop  seine/weir _ ~. 

GuH  of  Maine,  U.S.  nrikJ-Atlantk;  sea  scalk)p  dredge — 

U.S.  mkJ-Atlantic  offshore  surfdam  and  quahog  dredge 

Gulf  of  Maine  mussel  — ..„—..... ...~. 

U.S.  mkl-Atlantk;yGulf  of  Mexkx)  oyster  ...~.. — ~. 

U.S.  South  Atlantk:,  Caribt>ean  haul  seine ..... — . .......... 

Caribtjean  tjeach  seine  ~ — . . . . 

Gulf  of  Maine  urchin  dive,  hand/nDechank:al  collectkxi „. 

Atlantic  Ocean.  Gulf  of  Mexkx,  Caribtiean  shellfish  dive.  hancVmechancal  collectkxi 


Estimated 
No.  of  ves- 
sels/per- 
sons 


>  250 

46 

1,944 

124 

26.223... 

1,446 

1.285 

4.000 

271  

unknown 

100 

30 

>700 

10.613  ... 

2.902 

20.500.. 

736 

50 

500 

2,600  .... 

233 

100 

>  50 

7,000  .... 

150 

15 

>50 

20,000  .. 


Marine  mammal  spe- 
cies/stocks invoived 


None  documented. 
62.63. 

None  documented. 
None  documented. 
f^k)ne  documented. 
None  documented. 
36.61*. 
73,  74.  75. 
71.72.73.74.75. 
None  documented. 
33*+.  36,  61*,  62.  63. 
None  documented. 
None  documented. 
32*.  33*+.  36.  52,  62. 
None  documented. 
73.74,75.  153+. 
73.  74.  75.  153+. 
32*.  33*+.  36,  61*.  62. 

63. 
None  documented. 
None  documented. 
33*+. 

None  documented. 
None  documented. 
None  documented. 
None  documemed. 
153+. 

Norie  documented. 
None  documented. 


Species  and  Stock  Codes  for  Ma- 
rine Mammals  Occurring  in  U.S. 
Waters 

[Some,  but  not  all  stocks  listed  are  taken  in 
the  course  of  commercial  fishing  operatior^] 


Code 


1  .. 
2.. 
3.. 

4  .. 

5., 

6.. 

7  .. 

8.. 

9.. 

10 

11 

12 

13 
14 
15 
16 


Common  name 


Steller  sea  lion 
Stellar  sea  lion 
Northern  fur 

seal. 
Harbor  seal 

Hartx>rseal 

Harbor  seal 

Spotted  seal  .. 
Bearded  seal  . 
Ringed  seal  ... 
Ribbon  seal  ... 

Beluga  

Beluga  

Beluga  

Beluga  

Beluga  

Killer  wtiale  .... 


Stock  designa- 
tk>n 


Westem  U.S.* 
Eastern  U.S.* 
North  Pacific* 

Southeast 
Alaska 

Gulf  of  Alaska. 

Bering  Sea. 

Alaska. 

Alaska. 

Alaska. 

Alaska. 

Beaufort  Sea. 

Eastern 
Chukchi  Sea. 

Norton  Sound. 

Bristol  Bay. 

Cook  Inlet. 

Alaska  and 
Washington 
Inlarxj  Wa- 
ters— Resi- 
dent. 


Species  and  Stock  Codes  for  Ma- 
rine Mammals  Occurring  in  U.S. 
Waters— Continued 

[Some,  but  not  all  stocks  listed  are  taken  in 
the  course  of  commercial  fishing  operabons) 


Code 

Common  name 

Stock  designa- 
tkMi 

17 

Killer  whale 

Alaska  and 
Washington 
Inland  Wa- 
ters— Tran- 

- 

sient. 

18 

Pacific  white- 
sided  dolphin. 

North  Pacific. 

19 

HartxK  por- 

Alaska. 

poise. 

20 

Dan's  porpoise 

Alaska. 

21  

Sperm  whale  .. 

Alaska*. 

22 

Baird's  beaked 
whale. 

Alaska. 

23 

Cuviers 
beaked 
whale. 

Alaska. 

24 

Steinergers 
beaked 
whale. 

Alaska. 

25 

Gray  whale 

Eastern  ttorth 
Pacific. 

26 

Humpback 

Westem  North 

whale. 

Pacific*. 

27 

Humpback 

Central  North 

whale. 

Pacific-. 

28 

Fin  whale 

Minke  whale  ... 

N.  Pacific*. 

28 

Alaska. 

Species  and  Stock  (Dodes  for  Ma- 
rine Mammals  Occurring  in  U.S. 
Waters— Continued 

[Some,  txit  not  all  stocks  listed  are  taken  in 
the  course  of  commercial  fishing  operations] 


Code 

Comnxxi  name 

Stock  designa- 
tk>n 

29 

Northern  rigfit 
whale. 

North  Pacific*. 

31  

Bowhead 

Westem  Arctic 

whale. 

Stock*. 

32 

North  AUantk: 

Westem  North 

right  wt^le. 

AUantk;*. 

33 

Humpback 

Westem  North 

whale. 

AUantk:'. 

34 

Fin  whale 

Westem  North 
Atlantk:*. 

35 

Sei  whale 

Westem  North 
AUantk:*. 

36 

Minke  whale  ... 

Canadian  east 
coast. 

37 

Blue  whale 

Westem  North 
AUantk:*. 

38 

Sperm  whale  .. 

Westem  North 
AUantk:*. 

39 

Dwarf  sperm 

Westem  North 

whale. 

AUantk:*. 

40 

Pygmy  sperm 

Westem  North 

wtiale. 

AUantk;'. 

41  

Killer  wttale 

Westem  North 
AttantK. 

42 

Pygmy  killer 

Northern  Gulf 

whale. 

of  MexkX). 
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Species  and  Stcx:k  Cooes  for  Ma- 
rine Mammals  Occurring  in  U.S. 
WATERS— Continued 

ISotne.  but  rxTt  all  stocks  listed  are  taken  in 
flw  course  of  commerdal  fishing  operatJons] 


Code 


43 


45 

46  ~.^..- 

47 

48 

49 


SC- 
SI .. 
S2. 
53. 
54. 
55. 
56. 

57. 
58. 
59. 
60. 

61  . 

62 


63..... 


64 


65 


67 


Common  name 


Northern 
botllenose 


Ciwier's 

beaked 

whale. 
True's  beaked 


Stock  designa- 
tion 


Gervais' 

belted 

whale. 
Biainviie's 

beaked 

wtiale. 
SowertVs 

beaked 

whaie. 
Risso's  dolphin 

Pik>t  whale, 
long- finned. 

Pitot  whale, 
shoft-finoed. 

Atlantic  wtirte- 
S4ded  dolphin. 

White-beaked 
dolphin. 

Common  dol- 
phin. 

Atlantic  spotted 
dolphin. 

Pantropical 
spotted  dol- 
phin. 

Striped  dolphin 

Spinner  dolphin 

Bottlenose  dol- 
phin. 

BotUenose  dol- 
phin. 

Haitxx  por- 
poise. 

HartxK  seal 


Gray  seal 


Harp  seal 


Hooded  seal 

northwestern. 
Sperm  whale  .. 

Bryde's  whale  . 

Cuvier's 

beaked 

wtiale. 
Blainville's 

beaked 

wtiale. 


Western  North 
Atlantic. 

Western  hkxth 
Attantc*. 

Western  North 

Atlantic'. 
Western  North 

Attante*. 

Western  North 
Atlantic*. 

Western  North 
Atlantic'. 

Western  North 

Atlantic. 
Western  North 

Atlantic*. 
Western  North 

Atlantic*. 
Western  f^orth 

Atlantic. 
Western  North 

Atlantic. 
Western  North 

Atlanta'. 
Western  North 

Atlantic'. 
Western  North 

AtlantK*. 

Western  North 
AUantk:. 

Western  h4orth 
Atlantic. 

Mkl-AtlantK 
offshore*. 

Western  f^orth 
AUantk: 
Coastal*. 

Gulf  of  Maine/ 
Bay  of 
Fundy*. 

Western  North 
AtlantK. 

Northwest 
North  Atlan- 
tic. 

Northwestern 
North  Atlan- 
ta. 

North  AtlantK. 

Northem  Gulf 
of  Mexico'. 

Northem  Gulf 
of  Mexico. 

Northem  Gulf 
of  Mexico. 

Northem  Gulf 
of  Mexkx). 


SPEOES  AND  STOCK  CODES  FOR  MA- 
RINE Mammals  CXx:urrinq  in  U.S. 
Waters— Continued 

[Some,  but  not  all  stocks  listed  are  taken  in 
ttie  course  of  commercial  fishing  operatkxwl 


Code 


70. 
71  . 

72. 

73. 

74. 

75 

76 

77 
78 


79.. 
80.. 
81  .. 
82.. 
83.. 
84  .. 
85.. 
86. 

87. 

88. 

89  . 

90. 

91  . 

92. 

93. 

94. 

95 

96 

97 


Common  name 


Gervais' 

beaked 

whale. 
Bottlenose  dot- 

phin. 


BotUenose  dol- 
phin. 

BoMenose  dol- 
phin. 

Bottlenose  dol- 
ptwi. 

Bottlenose  dol- 
phin. 

BotUenose  dol- 
phin. 

AUantK  spotted 
dolphin. 

Pantropcal 
spotted  dol- 
phin. 

Striped  dolphin 

Spirvier  dolphin 

Rough-toothed 
dolphin. 

Clymene  dol- 
phin. 

Fraser*s  dol- 
phin. 

Killer  wtiale 


Stock  designa- 
tkm 


False  Killer 

whale. 
Pygmy  killer 

wtiale. 
Dwarf  sperm 

wtiaie. 
Pygmy  sperm 

wtiale. 
Mekxvheaded 

whale. 
Risso's  dolphin 

Pitot  whale, 

short-finned. 
Sperm  whale  . 

Humpback 

wtiale. 
Blue  wtiale 

Fin  whale 

Brydes  whale  . 

Sei  wtiale 


Northem  Gulf 
01  MexKO. 

Gutf  of  Mexkx) 

Outer  Con- 

finental 

Shelf. 
Gulf  of  MexkX) 

Continental 

Shelf  Edge 

and  Stope. 
Western  Gutf 

of  MexkX) 

Coastal. 
Northem  Gulf 

of  Mextto 

Coastal. 
Eastern  Gulf  of 

MexKO 

Coastal. 
Gulf  of  Mexico 

Bay  & 

Sound*. 
NorttiemGulf 

of  MexkX). 
Northem  Gulf 

of  MexkX). 

Northem  Gutf 

of  MexkX). 
Northem  Gulf 

of  MexkX). 
Northem  GuH 

of  MexkX}. 
Northem  Gulf 

of  Mexico. 
Northem  Gulf 

of  MexkX). 
Northem  Gulf 

of  MexkX). 
Northem  Gulf 

of  MexkX). 
AttantK  EEZ. 

Northem  GuH 

of  MexkX)'. 
Northem  GuH 

of  MexkX}*. 
Northem  GuH 

of  MexkX). 
htortlTem  GuH 

of  MexkX). 
Northem  GuH 

of  MexkX)*. 
CalHomia  to 

Washington*. 
CaKfomia/ 

Mexico*. 
CalHomia/ 

MexkX)*. 
California  to 

Washington* 
Eastern  Tropi- 
cal Pacifk:. 
Eastern  North 

PacHic*. 


SPEGES  AND  STOCK  CODES  FOR  MA- 
RINE MAMMALS  OCCURRING  IN  U.S. 

Waters— Continued 

(Some,  but  not  all  stocks  listed  are  taken  in 
Vne  course  of  commercial  fishing  operatk)ns] 


Code 


96 


99... 
1W. 
101  . 
102. 
103. 

104. 

105. 

106 
107 


108 

109 


110 


111 


112 


113 


114 


115 


116 


117 


118 


119. 
120. 
121  . 
122. 

123, 

124 
125 


Common  name 


Minke  whale 


Harbor  por- 
poise. 

Hart>or  por- 
poise. 

Harbor  por- 
poise. 

Harbor  por- 
poise. 

Dai's  porpoise 


PacHic  wtiite 
skied  dolphin. 

Risso's  dolphin 


BotUenose  dol- 
phin. 

BotUenose  dol- 
phin. 


Striped  dolphin 

Common  dol- 
phin, short- 
beaked. 

ComrTX)ndo»- 
phin,  long- 
beaked. 

Nortt>ern  right 
whale  dol- 
phin. 

Killer  wtiale  .... 


Stock  designa- 
tion 


Pik}t  wtiale— 
stiort-finned. 

Baird's  beaked 

whale. 
Mesoptodont 

beaked 

wtiales. 
Cuvier's 

beaked 

wtiale. 
Pygmy  sperm 

wtiale. 

Dwarf  sperm 
wtiale. 

Brydes  wtiale  .. 

Blue  whale 

Fin  wtiale 

Pygmy  killer 

wtiale. 
Pitot  wtiale — 

stiort-finned. 
Risso's  dolphin 
KIRer  wtiato 


CaiHornia/ 

Oregon/ 

Washington. 
Central 

California*. 
Northem  Cali- 

fomia. 
OregorVWash- 

ington  coast. 
Inland  Wash- 
ington. 
CalHomia/ 

Oregon/ 

Wastiington. 
CalHomia/ 

Oregon/ 

Washington. 
CaiHornia/ 

Oregon/ 

Washington. 
CaiHornia 

coastal. 
Calrtomia/Or- 

egorVWash- 

ington  Off- 
shore. 
CalHomia 
CalHomia/Or- 

egon/Wastv 

ington. 
CalHomia 


CalHomia/Or- 
egon/Wash- 
ington. 

Califomia/Or- 
egon/Wastv 
ington. 

California/Or- 
egon/ 
Washington*. 

CaiHornia  to 
Washington*. 

CalHomia  to 
Washington*. 

CalHomia/ 
Oregon/ 
Washington*. 

CalHomia/ 
Oregon/ 
Washington*. 

California/Or- 
egon/Wash- 
ington. 

Hawaii. 

Hawaii*. 

Hawaii*. 

Hawaii. 

Hawaii. 

Hawaii. 
Hawaii. 


Species  and  Stock  Codes  for  Ma- 
rine Mammals  Occurring  in  U.S. 
Waters— Continued 

[Some,  but  not  all  stocks  listed  are  taken  in 
ttie  course  of  commercial  fishing  operattons] 


Code 

Common  name 

Stock  designa- 
tion 

126 

Meton-headed 
whale. 

Hawaii. 

127 

False  killer 
wtiale. 

Hawaii. 

128 

Pantropical 
spotted  dol- 
phin. 

Hawaii. 

129 

Striped  dolphin 
Spinner  dolphin 
Rough-Toothed 

Hawaii. 

130 

Hawaii. 

131  

Hawaii. 

dolphin. 

132 

BotUenose  dol- 
phin. 

Hawaii. 

133 

Pygmy  sperm 
whale. 

Hawaii. 

134 

Dwarf  sperm 
whale. 

Hawaii. 

135 

Sperm  whale  .. 

Hawaii*. 

136 

Cuvier's 
beaked 
whale. 

Hawaii. 

137 

Blainville's 
beaked 

Hawaii. 

whale. 

138 

California  sea 
Iton. 

U.S. 

139 

Hart}or  seal 

California. 

140 

Hart)or  seal 

Washington  In- 
land waters. 

141  

Harbor  seal 

Oregon/Wash- 
ington coast. 

142 

Northern  ele- 

California 

phant  seal. 

breeding. 

143 

Guadalupe  fur 
seal. 

Mexico  to 

CalHomia*. 

144 

Norttiemfur 

San  Miguel  Is- 
land. 

seal. 

145 

Hawaiian  monk 

Hawaii*. 

seal. 

-146 

Beaked  wtiale, 
all  stocks. 

Pacifto. 

147 

Hartx)r  seal,  ail 
stocks. 

Pacific. 

148 

Beaked  wtiale. 

Atlantic. 

all  stocks. 

149 

Spotted  dol- 
phin, all 

Atlantic. 

stocks. 

150 

Pitot  whale,  all 

Attantic. 

stocks. 

151  

Bottlenose  dol- 

GuH of  MexkX). 

phin,  all 

stocks. 

152 

Southern 
(Calif.)  sea 

California*. 

otter. 

153 

Ftorida  mana- 
tee. 

Florida*. 

154 

Walrus  

Pacific. 

155 

Norttiem  (Alas- 

Pacific 

ka)  sea  otter. 

Take  Reduction  Plans 

New  section  11 8(f)  of  the  MMPA 
requires  NMFS  to  develop  and 


implement  take  reduction  plans 
designed  to  assist  in  the  recovery  or 
prevent  the  depletion  of  each  strategic 
stock  that  interacts  with  a  Category  I  or 
II  fishery.  NMFS  may  also  develop  and 
implement  a  take  reduction  plan  for  any 
other  marine  mammal  stock  that 
interacts  with  a  Category  I  fishery  that 
NMFS  determines,  after  notice  and 
opportunity  for  public  comment,  has  a 
high  level  of  mortality  and  serious 
injury  across  a  number  of  such  marine 
mammal  stocks.  Under  these  proposed 
regulations,  a  Category  I  fishery  would 
be  considered  to  have  a  high  level  of 
mortality  and  serious  injury  across  a 
number  of  marine  mammal  stocks,  if  its 
annual  incidental  mortality  and  serious 
injury  e)cceeds  or  equals  50  percent  of 
two  or  more  marine  mammal  stocks' 
PBRs. 

As  required  by  section  118(f)(2),  the 
immediate  goal  of  a  take  reduction  plan 
is  to  reduce,  within  6  months  of  its 
implementation,  the  incidental 
mortality  or  serious  injmy  of  marine 
mammals  from  commercial  fishing 
operations  to  levels  less  than  the  PER 
established  for  a  stock  under  the  SAR 
developed  pursuant  to  section  117,  and 
the  long-term  goal  is  to  reduce,  within 
5  years  of  its  implementation,  the 
incidental  mortality  or  serious  injury  of 
marine  mammals  from  commercial 
fishing  operations  to  insignificant  levels 
approaching  a  zero  mortality  and 
serious  injury  rate,  taking  into  account 
the  economics  of  the  fishery,  the 
availability  of  e)usting  technology,  and 
existing  state  or  regional  fishery 
management  plans.  Failure  of  a  plan  to 
meet  these  goals  may  result  in  a  revision 
of  the  plan  and  implementation  of 
regulations  necessary  to  achieve  these 
goals.  Priority  for  development  and 
implementation  of  these  plans  will  be 
accorded  to  stocks  whose  level  of 
incidental  mortality  and  serious  injury 
exceeds  the  PBR,  those  that  have  a  small 
population  size,  and  those  that  are 
declining  rapidly. 

Each  take  reduction  plan  is  required 
by  section  118(f)(4)  of  the  MMPA  to 
include  a  review  of  information  in  the 
final  SAR  and  any  substantial  new 
information.  In  addition,  each  plan  is 
required  to  include  recommended 
regulatory  or  voluntary  measures  for  the 
reduction  of  incidental  mortality  and 
serious  injury  and  recommended  dates 
for  achieving  the  specific  objectives  of 
the  plan.  Regulations  implementing  take 
reduction  plans  may:  (1)  Establish 
fishery-specific  limits  on  incidental 
mortality  and  serious  injury  of  marine 
mammals  in  commercial  fisheries  or 
restrict  commercial  fisheries  by  time  or 
area:  (2)  require  the  use  of  alternative 
fishing  gear  or  techniques  and  new 


technologies,  encourage  the 
development  of  such  gear  or  technology, 
or  convene  skipper's  {)anels;  and  (3) 
provide  for  monitoring  of  the 
effectiveness  of  measures  taken  to 
reduce  the  level  of  incidental  mortality 
and  serious  injury  of  marine  mammals. 
Plans  would  not  necessarily  include 
each  of  these  types  of  measures,  rather 
they  would  be  ne5dble  and  designed  to 
address  specific  problems. 

Section  118(f)(6)  requires  NMFS  to 
establish  a  take  reduction  team  to 
develop  a  draft  take  reduction  plan 
within  30  days  after  the  publication  of 
a  final  SAR  for  a  strategic  stock.  These 
teams  will  consist  of  a  balance  of 
representatives  of  the  fishing  industry 
and  non-resource  user  interests.  Section 
118(0(6)  of  the  MMPA  requires  that 
members  represent  a  diversity  of 
interests  including  those  of  Federal 
agencies,  appropriate  states  and  regional 
fishery  management  councils,  interstate 
fishery  commissions,  academic  and 
scientific  organizations,  environmental 
groups,  all  commercial  and  recreational 
fisheries  groups  and  gear  types  which 
take  the  species  or  stock,  Alaska  Native 
organizations  or  Indian  tribal 
organizations,  and  others  as  NMFS 
deems  appropriate.  By  including  all 
interested  parties  on  take  reduction 
teams,  a  fair  and  reasonable  plan 
designed  to  reduce  incidental  takes  of 
marine  mammals  during  commercial 
fishing  operations  should  be  developed. 
Take  reduction  team  meetings  will  be 
open  to  the  public. 

Within  6  months  after  estabfishment 
of  the  take  reduction  teams  for  strategic 
stocks  that  interact  with  Category  I  or  II 
fisheries  and  where  mortality  exceeds 
PBR,  the  team  must  submit  a  draft  take 
reduction  plan  for  such  stock  to  NMFS. 
NMFS  must  take  the  draft  plan  into 
consideration  and  must  publish  in  the 
Federal  Register,  for  public  review  and 
comment,  the  plan  proposed  by  the 
team,  any  changes  proposed  by  NMFS. 
the  rationale  for  such  changes,  and 
proposed  regulations  to  implement  such 
a  plan.  NMFS  must  issue  a  final  take 
reduction  plan  and  implementing 
regulations  within  60  days  after  die 
close  of  the  comment  period. 

Emergency  Regulations 

New  section  118(g)  of  the  MMPA 
provides  NMFS  with  authority  to  issue 
emergency  regulations  to  reduce 
incidental  mortality  and  serious  injury 
of  marine  mammals  if  the  incidental 
mortality  and  serious  injury  of  marine 
mammals  from  commercial  fisheries  is 
having,  or  is  likely  to  have,  an 
immediate  and  significant  adverse 
impact  on  a  stock  or  species.  Emergency 
regulations  can  apply  to  Category  I,  II, 
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or  III  fisheries.  This  emergency 
authority  will  be  used  only  when  no 
alternative  is  available  to  prevent  an 
immediate  and  significant  adverse 
impact.  In  the  case  of  a  marine  mammal 
population  for  which  a  take  reduction 
plan,  developed  under  subpart  B,  is  in 
effect,  section  118(g)(1)(A)  requires  that 
the  emergency  regulations  be  to  reduce 
incidental  mortality  and  serious  injury 
consistent  with  the  plan,  to  the 
maximum  extent  practicable  and  that, 
NMFS.  concurrently,  approve  and 
implement,  on  an  expedited  basis,  any 
amendments  to  such  plan  that  are 
recommended  by  the  take  reduction 
team  to  address  such  adverse  impact. 

In  the  case  of  a  marine  mammal 
population  for  which  a  take  reduction 
plan  is  being  prepared,  section 
118(g)(1)(B)  requires  NMFS  to  approve 
and  implement  the  plan  on  an 
expedited  basis,  which  would  provide 
methods  to  address  such  adverse  impact 
if  still  necessary. 

In  the  case  oi  a  marine  mammal 
population  for  which  a  take  reduction 
plan  does  not  exist,  or  is  not  being 
developed,  or  in  the  case  of  a  Category 
III  fishery  that  NMFS  believes  may  be 
contributing  to  such  adverse  impact, 
section  118(g)(1)(C)  requires  NMFS  to 
immediately  review  the  SAR  for  such 
population  and  the  classification  of 
such  commercial  fishery  to  determine  if 
a  take  reduction  team  should  be 
established. 

As  required  by  section  118(g)(2)  of  the 
MMPA,  NMFS  must  consuh  with  the 
regional  fishery  management  councils, 
state  fishery  agencies,  and  treaty  Indian 
tribal  governments,  where  appropriate, 
before  taking  any  emergency  action. 
Emergency  actions  must,  to  the 
maximum  extent  practicable,  avoid 
interfering  with  existing  regional,  state, 
or  tribal  fishery  management  or 
conservation  programs,  and  must  be  as 
brief  in  duration  and  nonintrusive  as 
possible.  Emergency  actions  could 
include,  but  would  not  necessarily  be 
limited  to:  Quotas  on  the  number  of 
marine  mammals  that  may  be  taken; 
restrictions  on  the  time,  manner  and 
location  where  the  fishery  may  operate; 
and  prohibitions  on  the  use  of  fishing 
techniques  or  gear  which  are  found  to 
cause  excessive  marine  mammal 
injuries  or  mortalities.  Emergency 
regulations  would  expire  at  the  end  of 
the  applicable  commercial  fishing 
season  or  at  the  end  of  180  days, 
whichever  is  earlier.  However,  they 
could  be  extended  for  an  additional  90- 
day  period,  if  needed  to  address  a 
continuing  threat.  If  NMFS  finds  that 
the  incidental  morality  and  serious 
injury  is  not  having  an  immediate  and 
significant  adverse  impact  over  a  period 


of  time  longer  than  1  year,  NMFS  would 
develop  and  implement  a  take  reduction 
plan  under  proposed  §  229.14  instead  of 
prescribing  emergency  regulations. 

Takes  of  Listed  Marine  Mammals 

Section  101(a)(5)(E)  was  added  to  the 
MMPA  in  1994  to  authorize  NMFS  to 
issue  permits  to  commercial  fishing 
vessels  of  the  United  States  allowing  for 
up  to  3  years,  incidental  takes  of  marine 
mammals  listed  as  threatened  species  or 
endangered  species  under  the  ESA.  A 
permit  may  be  issued  only  if  NMFS 
determines  that  the  total  incidental 
mortality  and  serious  injury  from 
commercial  fisheries  would  have  a 
negligible  impact  on  the  species  or  stock 
(proposed  §  229.2),  and  that  a  recovery 
plan  has  been,  or  is  in  the  process  of 
being,  developed  for  that  stock  under 
the  ESA.  Furthermore,  any  applicable 
requirements  of  section  118  (e.g., 
registration,  monitoring,  and  take 
reduction  plans)  must  also  be  met  before 
NMFS  could  authorize  the  incidental 
taking  of  listed  marine  mammals  by  any 
Category  I  or  II  fishery.  NMFS  will 
pubUsh  a  list  identifying  the  Category  I, 
11  and  in  fisheries  for  which  such 
determinations  were  made.  However, 
only  Category  I  and  II  vessels  require 
permits  under  section  101(a)(5)(E); 
vessels  fishing  in  either  a  Category  I  or 
II  fishery  must  receive  authorizations 
under  both  section  118  and  section 
101(a)(5)(E)  in  order  to  legally  engage  in 
the  incidental  taking  of  listed  marine 
mammals. 

Vessels  in  Category  III  fisheries  that 
are  not  required  to  register  imder 
section  118  but  which  are  included  in 
the  list  published  pursuant  to  section 
101(a)(5)(E)  will  not  be  subject  to  the 
penalties  of  the  MMPA  for  the 
incidental  taking  of  marine  mammals 
that  are  listed  as  endangered  or 
threatened  species  under  the  ESA,  as 
long  as  the  vessel  owner  or  operator  of 
such  vessel,  in  accordance  with  the 
requirements  of  proposed  §  229.6. 
reports  any  incidental  mortality  or 
injury  within  48  hours  of  the  end  of  the 
fishing  trip  where  the  incidental  taking 
occurred. 

The  MMPA  states  that  after 
opportunity  for  public  comment,  NMFS 
must  determine  which  fisheries  that 
have  interaction  with  ESA-listed  marine 
mammals  have  a  negligible  impact  on 
those  stocks.  NMFS  must  then  publish 
a  list  of  those  fisheries  for  which  such 
a  determination  has  been  made.  Because 
the  proposed  LOF  (Tables  1  and  2  in 
this  rule)  specifies  which  fisheries  have 
interactions  with  species  or  stocks  listed 
under  the  ESA,  and  because  the 
associated  Environmental  Assessment 
provides  the  data  on  which  a  negligible 


determination  will  be  made,  NMFS  is 
now  requesting  public  comment 
specifically  regarding  this  issue;  such 
comments  will  be  considered  and  a  final 
list  of  those  fisheries  for  which  takes 
have  been  determined  to  be  negligible 
will  be  published  in  the  Federal 
Register. 

The  section  101(a)(5)(E)  authorization 
in  the  MMPA  to  incidentally  take 
marine  mammals  listed  under  the  ESA 
will  include  appropriate  terms  and 
conditions  made  necessary  by  the 
associated  ESA  section  7  consultation. 
These  conditions  and  restrictions  may 
include  actions  to  reduce  the  incidental 
taking  or  may  prohibit  any  taking  of  an 
endangered  or  threatened  species. 

NMFS  may  issue  permits  under 
section  101(a)(5)(E)  of  the  MMPA  to  an 
identifiable  group  of  vessels,  rather  than 
to  individuals  when  possible.  Whenever 
possible,  NMFS  will  issue  permits 
issued  under  section  101(a)(5)(E)  of  the 
MMPA  simultaneously  with 
authorizations  under  section  118  in 
order  not  to  delay  fishing  activities. 
Thus,  fishers  will  not  have  to  apply  for 
a  permit  under  section  101(a)(5)(E). 
When  the  level  of  incidental  taking  is 
more  than  negligible,  NMFS  may 
modify,  suspend,  or  revoke  such 
permits.  In  cases  where  an  individual 
fisher  has  a  record  of  excessive 
incidental  takes,  NMFS  may  revoke  the 
permit  from  that  fisher  and  not  from  the 
entire  group  of  vessels  in  the  fishery. 
For  fisheries  that  have  incidental  takes 
of  more  than  one  ESA-Usted  stock,  a 
permit  under  section  101(a)(5)(E)  may 
be  issued  to  authorize  the  takes  of  one 
stock  but  not  necessarily  other  stocks. 

Penalties 

Except  as  otherwise  provided, 
violations  of  section  118,  the 
implementing  regulations. 
Authorization  Certificates,  or  permits 
issued  to  fishers  authorizing  the 
incidental  taking  of  listed  marine 
mammals  during  commercial  fishing 
operations  would  subject  vessel  owners 
and  fishers  to  the  penalties  provided  in 
the  MMPA  and  in  NOAA  regulations 
governing  administrative  procedures  for 
the  assessment  of  penalties  (15  CFR  part 
904). 

In  addition,  as  noted  above. 
Certificates  may  be  revoked,  suspended, 
or  denied  for  violations  of  the  MMPA, 
the  regulations,  take  reduction  plans, 
permits  issued  to  fishers  to  authorize 
the  incidental  taking  of  Hsted  marine 
mammals  during  commercial  fishing 
operations,  or  emergency  regulations 
issued  imder  this  part  229.  For  fishers 
operating  in  Category  I  or  TI  fisheries, 
failure  to  report  all  incidental  injuries 
and  mortalities  within  48  hours  of  the 


end  of  the  fishing  trip  during  which 
such  taking  occurred,  will  result  in 
suspension  or  revocation  of  an 
Authorization  Certificate  until  such 
requirements  have  been  fulfilled.  For 
fisheries  operating  in  Category  III 
fisheries,  failure  to  report  all  incidental 
injuries  and  mortalities  within  48  hours 
of  the  end  of  the  fishing  trip  during 
which  such  taking  occurred,  will  subject 
such  persons  to  the  full  penalties  of  the 
Act. 

An  owner  of  a  vessel  engaged  in  a 
Category  I  or  II  fishery  who  fails  to 
obtain  from  the  NMFS  an  authorization 
for  such  vessel  under  this  section,  or 
fails  to  maintain  a  ciurent  and  valid 
authorization  for  such  vessel  will  be 
deemed  to  have  violated  this  part  and 
will  be  subject  to  the  penalties  of 
sections  105, 106,  and  107  of  the 
MMPA.  An  owner  of  a  vessel  engaged 
in  a  Category  I  or  11  fishery  who  fails  to 
ensure  that  a  decal  or  other  physical 
evidence  of  such  authorization  issued 
by  NMFS  is  displayed  on  or  is  in 
possession  of  the  operator  of  the  vessel, 
will  be  deemed  to  have  violated  this 
part  and  will  be  subject  to  a  fine  of  not 
more  than  $100  for  each  offense. 

Owners  or  operators  of  vessels  or 
nonvessel  fisheries  that  fail  to  comply 
with  a  take  reduction  plan  or 
implementing  regulations  issued  luider 
subpart  C  of  this  part  will  be  subject  to 
the  penalties  in  sections  105  and  107  of 
the  Act.  and  may  be  subject  to  the 
penalties  of  section  106  of  the  Act. 

Classification 

This  action  has  been  determined  to  be 
not  significant  for  purposes  of  E.O. 
12866. 

The  Assistant  General  Counsel  for 
Legislation  and  Regulation  of  the 
Department  of  Conunerce  certified  to 
the  Small  Business  Administration  that 
this  proposed  rule,  if  adopted,  would 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
since  it  would  establish  a  process  for 
issuance  of  authorizations  for  the 
incidental  taking  of  marine  mammals 
while  conducting  commercial  fishing  in 
waters  of  the  U.S.  exclusive  economic 
zone.  Without  these  authorizations,  the 
taking  of  marine  mammals  would  be 
prohibited  and  fishers  could  be  subject 
to  fines  when  takings  occur  in  the 
course  of  commercial  fishing  operations. 
The  payment  of  a  fee  set  to  recover  the 
costs  of  certificate  issuance  would  be 
required  to  obtain  an  Authorization 
Certificate.  While  the  amount  of  such 
fee  has  not  yet  been  determined,  it 
would  cost  no  more  than  approximately 
$30.  Approximately  20,000  fishers  are 
ciurently  required  to  register  under  the 
old  interim  exemption  regime  and  pay 


a  similar  fee.  This  niunber  is  not 
expected  to  increase  imder  the  new 
regime. 

This  proposed  rule  does  not  contain 
policies  with  federahsm  implications 
sufficient  to  warrant  preparation  of  a 
federalism  assessment  under  E.O. 
12612. 

This  proposed  rule  contains 
collection-of-information  requirements 
subject  to  the  provisions  of  the 
Paperwork  Reduction  Act.  Although 
these  collections  have  been  approved 
previously  by  OMB  under  OMB  control 
numbers  0648-0224  and  0648-0225, 
because  of  new  collection  requirements 
for  commercial  fishing  in  §  229.6  and 
slightly  modified  registration 
requirements  imder  §  229.4,  these 
collection  requirements  are  being 
resubmitted  to  OMB  for  review  and 
approval. 

The  average  reporting  burden  for 
these  collections  is  estimated  to  be 
approximately  0.25  hours  for  each  of 
approximately  13,000  fishers  to  register 
each  year  and  0.17  hours  for  each  report 
of  marine  mammal  injury  or  mortality. 
Because  fishers  would  be  required  to 
submit  a  report  for  each  occurrence  of 
marine  mammal  injury  or  mortality, 
there  may  be  multiple  reports  required 
per  fisher. 

Send  comments  regarding  these 
burden  estimates  or  any  other  aspect  of 
these  collection  of  information 
requirements,  including  suggestions  for 
reducing  the  burden,  to  the  Chief. 
Marine  Mammals  Division,  Office  of 
Protected  Resources,  and  to  the  Office  of 
Information  and  Regulatory  Affairs, 
OMB  (see  ADDRESSES). 

National  Environmental  Policy  Act 

The  Assistant  Administrator  for 
Fisheries,  NOAA  (AA)  has  determined, 
based  upon  an  EA  prepared  under  the 
National  Environmental  Policy  Act,  that 
implementation  of  these  regulations 
would  not  have  a  significant  impact  on 
the  human  environment.  As  a  result  of 
this  determination,  an  environmental 
impact  statement  is  not  required.  A 
copy  of  the  EA  is  available  upon  request 
(see  ADDRESSES). 

List  of  Subiects 

50  CFR  Part  216 

Administrative  practice  and 
procedure.  Imports,  Indians,  Marine 
Mammals,  Penalties,  Reporting  and 
recordkeeping  requirements, 
Transportation 

50  CFR  Part  229 

Administrative  practice  and 
procedure,  Confidential  business 
information.  Fisheries,  Marine 


mammals.  Reporting  and  recordkeeping 
requirements. 

Dated:  fune  13.  1995. 
Gary  Matlock, 

Acting  Assistant  Administrator  for  Fisheries. 
National  Marine  Fisheries  Service. 

For  reasons  set  out  in  the  preamble. 
50  CFR  parts  216  and  229  are  proposed 
to  be  amended  as  follows: 

PART  216— REGULATIONS 
GOVERNING  THE  TAKING  AND 
IMPORTING  OF  MARINE  MAMMALS 

1.  The  authority  citation  for  part  216 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361  et  seq..  unless     ' 
otherwise  noted. 

2.  Section  216.24  is  amended  by 
removing  the  phrase,  under  the  Note  to 
§  216.24:  "for  the  period  from  June  17, 
1994,  through  September  1, 1995". 

3.  Part  229  is  revised  to  read  as 
follows: 

PART  229— AUTHORIZATION  FOR 
COMMERCIAL  FISHERIES  UNDER  THE 
MARINE  MAMMAL  PROTECTION  ACT 
OF  1972 

Subpart  A — General  Provisions 

229.1  Purpose  and  scoiie. 

229.2  Definitions. 

229.3  Prohibitions. 

229.4  Requirements  for  Category  1  and  II 
fisheries. 

229.5  Requirements  for  Category  III 
fisheries. 

229.6  Reporting  requirements. 

229.7  Monitoring  of  incidental  mortalities 
and  serious  injuries. 

229.8  Publication  of  list  of  fisheries. 

229.9  Emergency  regulations. 

229.10  Penalties. 

229.11  Confidential  fisheries  data. 

229.12  Consultation  with  the  Secretary  of 
the  Interior. 

Subpart  B— Takes  of  Endangered  and 
Threatened  Marine  Mammals 

229.20     Issuance  of  permits. 

Subpart  C — Take  Reduction  Plan 
Regulations  and  Emergency  Regulations 
[Reserved] 

Authority:  16  U.S.C.  1361  et  seq..  unless 
otherwise  noted. 

Subpart  A — General  Provisions 

1229.1    Purpose  and  scope. 

(a)  The  regulations  in  this  part 
implement  sections  101(a)(5)(E)  and  118 
of  the  Marine  Mammal  Protection  Act  of 
1972.  as  amended  (16  U.S.C. 
1371(a)(5)(E)  and  1387)  that  provide 
exceptions  from  the  Act's  moratorium 
on  the  taking  of  marine  mammals 
incidental  to  certain  commercial  fishing 
operations. 


\ 
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(b)  Section  118  of  the  Act.  rather  than 
sections  103  and  104,  governs  the 
incidental  taking  of  marine  mammals  in 
the  course  of  commercial  fishing 
operations  by  persons  using  vessels  of 
the  United  States,  other  than  vessels 
fishing  for  yellowfin  tuna  in  the  eastern 
tropical  Pacific  Ocean  purse  seine 
fishery,  and  vessels  that  have  valid 
fishing  permits  issued  in  accordance 
with  section  204(b)  of  the  Magnuson 
Fishery  Conservation  and  Management 
Act  (16  U.S.C.  1824(b)). 

(c)  The  regulations  of  this  part  also 
govern  the  incidental  taking  by 
commercial  fishers  of  marine  mammals 
from  species  or  stocks  designated  under 
the  Act  as  depleted  on  the  basis  of  their 
listing  as  threatened  species  or 
endangered  species  under  the 
Endangered  Species  Act  of  1973  (16 
U.S.C.  1531  et  seq.). 

(d)  The  regulations  of  this  part  do  not 
apply  to  the  incidental  taking  of 
Caufomia  sea  otters  or  to  Northwest 
treaty  Indian  tribal  members  exercising 
treaty  fishing  rights. 

(e)  Authorizations  under  subpart  A  of 
this  part  are  exemptions  only  from  the 
taking  prohibitions  under  the  Act  and 
not  those  under  the  Endangered  Species 
Act  of  1973.  To  be  exempt  from  the 
taking  prohibitions  under  the 
Endangered  Species  Act,  specific 
authorization  under  subpart  B  of  this 
part  is  required. 

(f)  Authorizations  imder  this  part  do 
not  apply  to  the  intentional  lethal  taking 
of  marine  mammals  in  the  course  of 
commercial  fishing  operations. 

(g)  The  purpose  of  the  regulations  in 
this  part  is  to  reduce  the  incidental 
mortahty  or  serious  injury  of  marine 
mammals  occurring  in  the  course  of 
commercial  fishing  operations  to 
insignificant  levels  approaching  a  zero 
mortality  and  serious  injury  rate  by  the 
statutory  deadline  of  April  30,  2001. 

§229.2    Definitions. 

In  addition  to  the  definitions 
contained  in  the  Act  and  §  216.3  of  this 
chapter,  and  unless  the  context 
otherwise  requires,  in  this  part  229: 

Act  or  MMPA  means  the  Marine 
Mammal  Protection  Act  of  1972,  as 
amended  (16  U.S.C.  1361  et  seq.). 

Authorization  Certificate  means  a 
document  issued  by  the  Assistant 
Administrator,  or  designee,  under  the 
authority  of  section  118  of  the  Act  that 
authorizes  the  incidental,  but  not 
intentional,  taking  of  marine  mammals 
in  Category  I  or  II  fisheries. 

Category  I  fishery  means  a  commercial 
fishery  determined  by  the  Assistant 
Administrator  to  have  frequent 
incidental  mortality  and  serious  injiuy 
of  marine  mammals.  A  commercial 


fishery  that  frequently  causes  mortality 
or  serious  injury  of  marine  mammals  is 
one  that  is  by  itself  responsible  for  the 
annual  removal  of  50  percent  or  more  of 
any  stock's  potential  biological  removal 
level. 

Category  II  fishery  means  a 
commercial  fishery  determined  by  the 
Assistant  Administrator  to  have 
occasional  incidental  mortality  and 
serious  injury  of  marine  mammals.  A 
conunercial  fishery  that  occasionally 
causes  mortality  or  serious  injury  of 
marine  mammals  is  one  that, 
collectively  with  other  fisheries,  is 
responsible  for  the  annual  removal  of 
more  than  10  percent  of  any  marine 
mammal  stock's  potential  biological 
removal  level  and  that  is  by  itself 
responsible  for  the  annual  removal  of 
between  1  and  50  percent,  exclusive,  of 
any  stock's  potential  biological  removal 
level.  In  the  absence  of  information 
indicating  the  frequency  of  incidental 
mortahty  and  serious  injury  of  marine 
mammals  by  a  commercial  fishery,  the 
Assistant  Administrator  will  determine 
whether  the  taking  is  "occasional"  by 
analogy  or,  if  an  analogy  is  not  possible, 
the  Assistant  Administrator  may,  after 
pubUc  notice  and  opportimity  for  pubUc 
comment  regarding  a  fishery's 
incidental  mortahty  and  serious  injury 
on  a  stock  of  marine  mammals,  place 
that  fishery  in  Category  II.  Ehgible 
commercial  fisheries  not  specifically 
identified  in  the  list  of  fisheries  are 
deemed  to  be  Category  11  fisheries  until 
the  next  annual  list  of  fisheries  is 
published. 

Category  III  fishery  means  a 
commercial  fishery  determined  by  the 
Assistant  Administrator  to  have  a 
remote  likelihood  of,  or  no  known 
incidental  mortality  and  serious  injury 
of  marine  mammals.  A  commercial 
fishery  that  has  a  remote  likelihood  of 
causing  incidental  mortality  and  serious 
injury  of  marine  mammals  is  one  that 
collectively  with  other  fisheries  is 
responsible  for  the  annual  removal  of: 
(1)10  percent  or  less  of  any  marine 
mammal  stock's  potential  biological 
removal  level,  or 

(2)  More  than  10  percent  of  any 
marine  mammal  stock's  potential 
biological  removal  level,  yet  that  fishery 
by  itself  is  responsible  for  the  annual 
removal  of  1  percent  or  less  of  that 
stock's  potential  biological  removal 
level.  In  the  absence  of  information 
indicating  the  frequency  of  incidental 
mortality  and  serious  injury  of  marine 
mammals  by  a  commercial  fishery,  the 
Assistant  Administrator  will  determine 
whether  the  taking  is  "remote"  by 
analogy  or,  if  an  emalogy  is  not  possible, 
the  Assistant  Administrator  may,  after 
public  notice  and  opportunity  for  public 


comment  regarding  a  fishery's 
incidental  mortality  and  serious  injury 
on  a  stock  of  marine  mammals,  place 
that  fishery  in  Category  III. 

Commercial  fishing  operation  means 
the  catching,  taking,  or  harvesting  of 
fish  from  the  marine  environment  (or 
other  areas  where  marine  mammals 
occur)  that  results  in  the  sale  or  barter 
of  all  or  part  of  the  fish  harvested.  The 
term  includes  licensed  commercial 
passenger  fishing  vessel  (as  defined  in 
§  216.3  of  this  chapter)  activities  and 
aquaculture  activities. 

Depleted  species  means  any  species  or 
population  that  has  been  designated  as 
depleted  under  the  Act  and  is  listed  in 
§  216.15  of  this  chapter  or  part  18, 
subpart  E  of  this  title,  or  any  endangered 
or  threatened  species  of  marine 
mammal. 

Fishery  has  the  same  meaning  it  does 
in  section  3  of  the  Magnuson  Fishery 
Conservation  and  Management  Act  (16 
U.S.C.  1802). 

Fishing  trip  means  any  time  spent 
away  from  port  actively  engaged  in 
commercial  fishing  operations.  The  end 
of  a  fishing  trip  will  be  the  time  of  a 
fishing  vessel's  retiun  to  port. 

Fishing  vessel  or  vesse/ means  any 
vessel,  boat,  ship,  or  other  craft  that  is 
used  for,  equipped  to  be  used  for,  or  of 
a  type  normally  used  for,  fishing. 

Incidental,  but  not  intentional,  take 
means  the  non-intentional  or  accidental 
taking  of  a  marine  mammal  that  results 
from,  but  is  not  the  purpose  of,  carrying 
out  an  otherwise  lawful  action. 

Incidental  mortality  means  the  non- 
intentional  or  accidental  death  of  a 
marine  mammal  that  results  from,  but  is 
not  the  purpose  of,  carrying  out  an 
otherwise  lawful  action. 

Injury  means  a  wound  or  other 
physical  harm.  Signs  of  injury  to  a 
marine  mammal  include,  but  are  not 
hmited  to  visible  blood  flow,  loss  of  or 
damage  to  an  appendage  or  jaw, 
inability  to  use  one  or  more  appendages, 
asymmetry  in  the  shape  of  the  body  or 
body  position,  noticeable  swelling  or 
hemorrhage,  laceration,  punctiu^  or 
rupture  of  eyeball,  Ustless  appearance  or 
inabiUty  to  defend  itself,  inability  to 
swim  or  dive  upon  release  from  fishing 
gear,  or  signs  of  equilibrium  imbalance. 
Any  animal  that  ingests  fishing  gear  or 
requires  assistance  to  escape  from 
entanglement  in  fishing  gear  will  be 
considered  injured  regardless  of  the 
absence  of  any  wound  or  other  evidence 
of  an  injury. 

Interaction  means  coming  in  contact 
with.  An  interaction  may  be 
characterized  by  a  marine  mammal 
entangled,  hooked,  or  otherwise  trapped 
in  fishing  gear,  regardless  of  whether 
injury  or  mortality  occur,  or  situations 


where  marine  mammals  are  preying  on 
catch.  Catch  means  fish  or  shellfish  that 
has  been  hooked,  entangled,  snagged, 
trapped  or  otherwise  captiu«d  by 
commercial  fishing  gear. 

List  of  Fisheries  means  the  most 
recent  final  list  of  commercial  fisheries 
published  in  the  Federal  Register  by  the 
Assistant  Administrator,  categorized 
according  to  the  likelihood  of  incidental 
mortality  and  serious  injury  of  marine 
mammals  during  commercial  fishing 
operations. 

Minimum  population  estimate  means 
an  estimate  of  the  number  of  animals  in 
a  stock  that: 

(1)  Is  based  on  the  best  available 
scientific  information  on  abundance, 
incorporating  the  precision  and 
variabiUty  associated  with  such 
information;  and 

(2)  Provides  reasonable  assurance  that 
the  stock  size  is  equal  to  or  greater  than 
the  estimate. 

NMFS  means  the  National  Marine 
Fisheries  Service. 

Negligible  impact  has  the  same 
meaning  as  in  §  228.3  of  this  chapter. 

Net  productivity  rate  means  the 
annual  per  capita  rate  of  increase  in  a 
stock  resulting  from  additions  due  to 
reproduction,  less  losses  due  to 
mortality. 

Nonvessel  fishery  means  a 
commercial  fishing  operation  that  uses 
fixed  or  other  gear  without  a  vessel, 
such  as  gear  used  in  set  gillnet,  trap, 
beach  seine,  weir,  ranch,  and  pen 
fisheries. 

Observer  means  an  individual 
authorized  by  NMFS.  or  a  designated 
contractor,  to  record  information  on 
marine  mammal  interactions,  fishing 
operations,  marine  mammal  life  history 
information,  and  other  scientific  data, 
and  collect  biological  specimens  during 
conunercial  fishing  activities. 

Potential  biological  removal  level 
means  the  maximum  number  of 
animals,  not  including  natural 
mortalities,  that  may  be  removed  from  a 
marine  mammal  stock  while  allowing 
that  stock  to  reach  or  maintain  its 
optimum  sustainable  population.  The 
potential  biological  removal  level  is  the 
product  of  the  following  factors: 

(1)  The  minimiun  population  estimate 
of  the  stock; 

(2)  One-half  the  maximum  theoretical 
or  estimated  net  productivity  rate  of  the 
stock  at  a  small  population  size;  and 

(3)  A  recovery  factor  of  between  0.1 
and  1.0. 

Regional  Fishery  Management 
Council  means  a  regional  fishery 
management  council  established  under 
section  302  of  the  Magnuson  Fishery 
Conservation  and  Management  Act. 


Serious  injury  means  any  injury  that 
will  hkely  result  in  mortality. 

Strategic  stock  means  a  marine 
mammal  stock: 

(1)  For  which  the  level  of  direct 
human -caused  mortahty  exceeds  the 
potential  biological  removal  level; 

(2)  Which,  based  on  the  best  available 
scientific  information,  is  declining  and 
is  likely  to  be  fisted  as  a  threatened 
species  under  the  Endangered  Species 
Act  of  1973  within  the  foreseeable 
hitxiie; 

(3)  Which  is  listed  as  a  threatened 
species  or  endangered  s{)ecies  under  the 
Endangered  Species  Act  of  1973;  or 

(4)  Which  is  designated  as  depleted 
under  the  Marine  Mammal  Protection 
Act  of  1972,  as  amended. 

Take  Reduction  Plan  means  a  plan 
developed  to.  reduce  the  incidental 
mortality  and  serious  injury  of  marine 
mammals  during  commercial  fishing 
operations  in  accordance  with  section 
118  of  the  Marine  Mammal  Protection 
Act  of  1972,  as  amended. 

Take  Reduction  Team  means  a  team 
established  to  review  methods  of 
reducing  the  incidental  mortahty  and 
serious  injury  of  marine  mammals  due 
to  commercial  fishing  operations,  in 
accordance  with  section  118  of  the 
Marine  Mammal  Protection  Act  of  1972. 
as  amended. 

Vessel  owner  or  operator  means  the 
owner  or  operator  of: 

(1)  A  fishing  vessel  that  engages  in  a 
commercial  fishing  operation;  or 

(2)  Fixed  or  other  commercial  fishing 
gear  that  is  used  in  a  nonvessel  fishery. 

Vessel  of  the  United  States  has  the 
same  meaning  it  does  in  section  3  of  the 
Magnuson  Fishery  Conservation  and 
Management  Act  (16  U.S.C.  1802). 

Zero  mortality  rate  goal  is  the 
reduction  of  the  annual  niunber  of 
incidental  mortalities  and  serious 
injuries  in  each  fishery  to  insignificant 
levels  approaching  a  zero  mortahty  and 
serious  injury  rate.  A  fishery  will  have 
reached  this  goal  when  it  is  responsible 
for,  collectively  with  other  fisheries,  the 
annual  removal  of: 

(1)  10  percent  or  less  of  any  marine 
mammal  stock's  potential  biological 
removal  level,  or 

(2)  more  than  10  percent  of  any 
marine  manunal  stock's  potential 
biological  removal  level,  but  that  fishery 
by  itself  is  responsible  for  the  annual 
removal  of  1  percent  or  less  of  that 
stock's  potential  biological  removal 
level  and  does  not  seriously  injure  or 
kill  species  hsted  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  or  depleted  under  the 
MMPA.  In  addition,  those  fisheries  that 
kill  or  seriously  injure  declining, 
depleted,  threatened,  or  endangered 


stocks  of  marine  mammals  would  have 
to  be  examined  separately  to  determine 
that  the  incidental  take  is  insignificant. 

§229.3    Prohibitions. 

(a)  It  is  prohibited  to  take  any  marine 
mammal  incidental  to  commercial 
fishing  operations  except  as  otherwise 
provided  in  part  216  of  this  chapter  or 
in  this  part  229. 

(b)  It  is  prohibited  to  assault,  harm, 
harass  (including  sexually  harass), 
oppose,  impede,  intimidate,  impair,  or 
in  any  way  influence  or  interfere  with 
an  observer.  This  prohibition  includes, 
but  is  not  limited  to,  any  action  that 
interferes  with  an  observer's 
responsibilities,  or  that  creates  an 
intimidating,  hostile,  or  offensive 
enviroiunent. 

(c)  It  is  prohibited  to  provide  false 
information  when  registering  for  an 
Authorization  Certificate,  applying  for 
renewal  of  the  Authorization  Certificate, 
reporting  the  taking  of  any  marine 
manunal.  or  providing  information  to 
any  observer. 

(d)  It  is  prohibited  to  tamper  with  or 
destroy  observer  equipment  in  any  way. 

(e)  It  is  prohibited  to  intentionally 
lethally  take  any  marine  mammal  in  the 
course  of  commercial  fishing  operations 
unless  imminently  necessary  in  self- 
defense  or  to  save  the  Ufe  of  a  person 

in  immediate  danger,  and  such  taking  is 
reported  in  accordance  with  the 
requirements  of  §  229.6. 

(f)  It  is  prohibited  to  willfully  discard 
any  fishing  gear  at  sea.  in  whole  or  in 
part. 

(g)  It  is  prohibited  to  violate  any 
regulation  in  this  part. 

§  229.4    Requirements  for  Category  I  and  11 

fishefies. 

(a)  General.  For  a  vessel  owner  or 
crew  members  to  lawfully  incidentally 
take  marine  mammals  in  the  course  of 
commercial  fishing  operations  in  a 
Category  I  or  II  fishery,  the  owner  or 
authorized  representative  of  a  fishing 
vessel  or  non  vessel  fishing  gear  must 
annually  register  for  and  receive  an 
Authorization  Certificate.  The  granting 
and  administration  of  authorizations 
under  this  part  229  may  be  integrated 
and  coordinated  with  existing  fishery 
license,  registration,  or  permit  systems 
and  related  programs,  wherever 
possible.  These  programs  may  include, 
but  are  not  limited  to,  state  or 
interjurisdictional  fisheries  programs.  If 
the  administration  of  authorizations  is 
integrated  into  an  existing  program. 
NMFS  will  pubhsh  a  notice  in  the 
Federal  Register  of  where  to  register 
and  efforts  will  be  made  to  contact 
affected  fishers  via  other  appropriate 
means  of  notification. 
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(b)  Required  information.  Owners  of 
vessels  or,  for  nonvessel  fisheries,  gear, 
must  submit  the  following  information 
when  registering  for  an  Authorization 
Certificate: 

(1)  Name,  address,  and  phone  number 
of  owner; 

(2)  Name,  address,  and  phone  number 
of  operator,  if  diflierent  from  owner  and 
if  known,  unless  the  name  of  the 
operator  is  not  known  or  has  not  been 
established  at  the  time  the  registration  is 
submitted; 

(3)  Vessel  name,  length  and  home 
port;  U.S.  Coast  Guard  documentation 
number,  or  state  registration  number, 
state  commercial  vessel  license  niunber, 
and/or  Tribal  Permit  number  (as 
applicable); 

(4)  A  Hst  of  all  Category  I  and  II 
fisheries  in  which  the  fisher  will 
actively  engage  in  during  the  calendar 
year; 

(5)  The  approximate  time,  duration, 
and  location  of  each  such  fishery 
operation,  and  the  general  type  and 
nature  of  use  of  the  fishing  gear  and 
techniques  used;  and 

(6)  A  certification,  signed  and  dated 
'  "  the  vessel  owner  or  authorized 
representative,  as  follows:  "I  hereby 

Cf- f  tifv  that  I  am  the  owner  of  the  vessel, 
that  I  have  reviewed  all  information 
contained  on  this  document,  and  that  it 
is  true  and  complete  to  the  best  of  my 
knowledge." 

(c)  Fee.  A  check  or  money  order  made 
payable  to  NMFS  in  the  amount 
specified  in  the  notice  of  the  final  List 
of  Fisheries  must  accompany  each 
registration  submitted  to  NMFS.  The 
amount  of  this  fee  will  be  based  on 
recovering  the  administrative  costs 
incurred  in  granting  an  authorization. 
The  Assistant  Administrator  may  waive 
the  fee  requirement  for  good  cause  upon 
the  recommendation  of  the  Regional 
Director. 

(d)  Address.  Unless  the  granting  and 
administration  of  authorizations  imder 
part  229  is  integrated  and  coordinated 
with  existing  fishery  licenses, 
registrations,  or  related  programs 
pursuant  to  (a)  of  this  section,  requests 
for  registration  forms  and  completed 
registration  forms  should  be  sent  to  one 
of  the  following  NMFS  Regional  Offices: 

(1)  Alaska  Region,  NMFS,  P.O.  Box 
21668,  709  West  9th  Street,  Juneau,  AK 
99802;  telephone:  907-586-7235; 

(2)  Northwest  Region,  NMFS,  7600 
Sand  Point  Way  NE.,  Seattle,  WA 
98115-0070;  telephone:  206-526-4353; 

(3)  Southwest  Region,  NMFS,  501 
West  Ocean  Blvd.,  Suite  4200,  Long 
Beach,  CA  90802-4213;  telephone:  310- 
980-4001; 


(4)  Northeast  Region.  NMFS,  1 
Blackburn  Drive,  Gloucester,  MA  01930; 
telephone:  508-281-9254;  or 

(5)  southeast  Region,  NMFS,  9721 
Executi\e  Center  Drive  North,  St. 
Petersburg,  FL  33702;  telephone:  813- 
570-5301 

(e)  Issuance.  After  receipt  of  a 
completed  initial  registration  form  and 
the  required  fee,  NMFS  will  issue  an 
Authorization  Certificate  and  annual 
decal  to  the  vessel  owner.  The 
Authorization  Certificate  will  be 
renewed  annually,  and  an  annual  decal 
issued,  after  receipt  of  an  updated 
registration  form,  required  fee,  and 
statement  (yes/no)  regarding  whether 
any  marine  mammals  were  incidentally 
killed  or  injured  during  the  previous 
calendar  vear. 

(f)  Authorization  Certificate  and  decal 
requirements.  (1)  The  annual  decal  must 
be  attached  to  the  vessel  on  the  port  side 
of  the  cabin  or,  in  the  absence  of  a 
cabin,  on  the  forward  port  side  of  the 
hull,  and  must  be  free  of  obstruction 
and  in  good  condition.  The  decal  must 
be  attadied  to  the  Authorization 
Certificate  for  nonvessel  fisheries. 

(2)  The  Authorization  Certificate,  or  a 
copy,  must  be  on  board  the  vessel  while 
it  is  operating  in  a  Category  I  or  II 
fishery,  or,  in  the  case  of  nonvessel 
fisheries,  the  Authorization  Certificate 
with  decal  attached,  or  copy  must  be  in 
the  possession  of  the  person  in  charge 
of  the  fishing  operation.  The 
Authorization  Certificate,  or  copy,  must 
be  made  available  upon  request  to  any 
state  or  Federal  enforcement  agent 
authorized  to  enforce  the  Act,  any 
designated  agent  of  NMFS,  or  any 
contractor  providing  observer  services 
to  NMFS. 

(3)  Authorization  Certificates  and 
aimual  decals  are  not  transferable.  In  the 
event  of  the  sale  or  change  in  ownership 
of  the  vessel,  the  Authorization 
Certificate  is  void  and  the  new  owner 
must  register  for  an  Authorization 
Certificate  and  decal. 

(4)  An  Authorization  Certificate 
holder  must  notify  the  issuing  office  in 
writing: 

(i)  Ifthe  vessel  or  nonvessel  fishing 
gear  vyill  engage  in  any  Category  I  or  D 
fishery  not  listed  on  the  initial 
registration  form  at  least  30  days  prior 
to  engaging  in  that  fishery;  and, 

(ii)  If  there  are  any  changes  in  the 
mailing  address  or  vessel  ownership 
within  30  days  of  such  change. 

(g)  Reporting.  Any  Authorization 
Certificate  holders  must  comply  writh 
the  reporting  requirements  specified 
.under  §  229.6. 

(h)  Disposition  of  marine  mammals. 
Any  marine  mammal  incidentally  taken 
must  be  immediately  returned  to  the  sea 


with  a  minimum  of  further  injury, 
unless  directed  otherwise  by  NMFS 
personnel,  a  designated  contractor  or  an 
official  onboard  observer,  or  by  a 
scientific  research  permit  that  is  in  the 
possession  of  the  operator. 

(i)  Monitoring.  Authorization 
Certificate  holders  must  comply  with 
the  observer  or  other  monitoring 
requirements  specified  under  §  229.7. 

(j)  Deterrence.  When  necessary  to 
deter  a  marine  mammal  from  damaging 
fishing  gear,  catch,  or  other  private 
property,  or  from  endangering  personal 
safety,  vessel  owners  and  crew  members 
engaged  in  a  Category  I  or  II  fishery 
must  comply  with  the  guidelines  for  use 
in  safely  deterring  marine  mammals 
proposed  at  60  FR  22345,  May  5,  1995. 
§  216.29(c)  of  this  chapter  and  are 
prohibited  from  using  any  deterrence 
measure  proposed  at  FR  22345,  May  5. 
1995,  §  216.29(d)  of  this  chapter. 

(k)  Self  defense.  When  imminently 
necessary  in  self-defense  or  to  save  the 
life  of  a  person  in  immediate  danger,  a 
marine  mammal  may  be  lethally  taken 
if  such  taking  is  reported  to  NMFS  in 
accordance  with  the  requirements  of 
§229.6. 

(1)  Take  reduction  plans  and 
emergency  regulations.  Authorization 
Certificate  holders  must  comply  with 
any  applicable  take  reduction  plans  and 
emergency  regulations. 

(m)  Expiration.  Authorization 
Certificates  and  annual  decals  expire  at 
the  end  of  each  calendar  year. 

§  229.5    Requirements  for  Category  III 
fisheries. 

(a)  General.  Vessel  owners  and  crew 
members  of  such  vessels  engaged  only 
in  Category  III  fisheries  may 
incidentally  take  marine  mammals 
without  registering  for  or  receiving  an 
Authorization  Certificate. 

(b)  Reporting.  Vessel  owners  engaged 
in  a  Category  in  fishery  must  comply 
with  the  reporting  requirements 
specified  in  §  229.6. 

(c)  Disposition  of  marine  mammals. 
Any  marine  mammal  incidentally  taken 
must  be  immediately  returned  to  the  sea 
with  a  minimum  of  further  injury  unless 
directed  otherwise  by  NMFS  personnel, 
a  designated  contractor,  or  an  official 
onboard  observer,  or  by  a  scientific 
research  permit  in  the  possession  of  the 
operator. 

(d)  Monitoring.  Vessel  owners 
engaged  in  a  Category  III  fishery  must 
comply  with  the  observer  requirements 
specified  under  §  229.7(f). 

(e)  Deterrence.  When  necessary  to 
deter  a  marine  mammal  from  damaging 
fishing  gear,  catch  or  other  private 
property,  or  from  endangering  personal 
safety,  vessel  owners  engaged  in  a 


Category  in  fishery  must  comply  with 
the  guidelines  for  use  in  safely  deterring 
marine  mammals  proposed  at 
§  216.29(c)  of  this  chapter  and  are 
prohibited  from  using  any  deterrence 
measure  proposed  at  §  216.29(d]  of  this 
part. 

(f)  Self-defense.  When  imminently 
necessary  in  self-defense  or  to  save  the 
life  of  a  person  in  immediate  danger,  a 
marine  mammal  may  be  lethally  taken 
if  such  taking  is  reported  to  NMFS  in 
accordance  with  the  requirements  of 
§229.6. 

(g)  Emergency  regulations.  Vessel 
owners  engaged  in  a  Category  III  fishery 
must  comply  with  any  applicable 
emergency  regulations. 

S  229.6    Reporting  requirements. 

(a)  Vessel  owners  or  operators 
engaged  in  any  Category  I,  II.  or  ID 
fishery  must  report  ail  incidental 
mortality  and  injury  of  marine  mammals 
in  the  course  of  commercial  fishing 
operations  to  the  Assistant 
Administrator,  or  appropriate  Regional 
Office,  by  mail  or  other  means,  such  as 
FAX  or  overnight  mail  specified  by  the 
Assistant  Adininistrator.  Reports  must 
be  sent  within  48  hours  aftw  the  end  of 
each  fishing  trip  during  which  the 
incidental  mortality  or  injury  occurred, 
or.  for  nonvessel  fisheries,  within  48 
hours  of  an  occurrence  of  an  incidental 
mortality  or  serious  injury.  Reports  must 
be  submitted  on  a  standard  postage-paid 
form  as  provided  by  the  Assistant 
Administrator.  The  vessel  owner  or 
operator  must  provide  the  following 
information  on  this  form: 

(1)  The  vessel  name,  and  Federal, 
state,  or  tribal  registration  numbers  of 
the  registered  vessel; 

(2)  The  name  and  address  of  the 
vessel  owner  or  operator; 

(3)  The  name  and  description  of  the 
fishery,  including  gear  type  and  target 
species;  and 

(4)  The  species  and  number  of  each 
marine  mammal  incidentally  killed  or 
injured,  and  the  date,  time,  and 
approximate  geographic  location  of  such 
occurrence.  A  description  of  the 
animal(s)  killed  or  injured  must  be 
provided  if  the  species  is  unknown. 

(b)  Participants  in  nonvessel  fisheries 
must  include  all  of  the  information  in 
paragraphs  (a)(1)  through  (a)(4)  of  this 
section  with  the  exception  of  the  vessel 
name  and  registration  number. 

§  229.7    Monitoring  of  incidental  mortalities 
and  serious  injuries. 

(a)  Purpose.  The  Assistant 
Administrator  will  establish  a  program 
to  monitor  incidental  mortality  and 
serious  injury  of  marine  manunals 
during  the  course  of  commercial  fishing 
operations  in  order  to: 


(1)  Obtain  statistically  reliable 
estimates  of  incidental  mortality  and 
serious  injury; 

(2)  Determine  the  reUability  of  reports 
of  incidental  mortality  and  injury  imder 
§229.6;  and 

(3)  Identify  changes  in  fishing 
methods  or  technology  that  may 
increase  or  decrease  incidental  mortality 
and  serious  injury. 

(b)  Observer  program.  Pursuant  to 
paragraph  (a)  of  this  section,  the 
Assistant  Administrator  may  place 
observers  aboard  Category  I  and  II 
vessels  as  necessary.  Observers  may, 
among  other  tasks: 

(1)  Record  incidental  mortality  and 
injury,  or  bycatch  of  other  target  species; 

(2)  Record  numbers  of  marine 
mammals  sighted;  and 

(3)  Perform  other  scientific 
investigations,  which  may  include,  but 
are  not  limited  to,  sampling  and 
photographing  incidental  mortalities 
and  serious  injuries. 

(c)  Observer  requirements  for 
Authorization  Certificate  holders.  (1)  If 
requested  by  NMFS  or  a  designated 
contractor  providing  observer  services 
to  NMFS.  an  Authorization  Certificate 
holder  engaged  in  a  Category  I  or  II 
fishery  must  take  aboard  an  observer  to 
accompany  the  vessel  on  fishing  trips. 

(2)  After  being  notified  by  NMFS,  or 
by  a  designated  contractor  providing 
observer  services  to  NMFS,  that  the 
vessel  is  required  to  carry  an  observer, 
the  Authorization  Certificate  holder 
must  comply  vtrith  the  notification  by 
providing  information  requested  within 
the  specified  time  on  scheduled  or 
anticipated  fishing  trips. 

(3)  NMFS,  or  a  designated  contractor 
providing  observer  services  to  NMFS, 
may  waive  the  observer  requirement 
based  on  a  finding  that  the  facilities  for 
housing  the  observer  or  for  carrying  out 
observer  functions  are  so  inadequate  or 
unsafe  that  the  health  or  safety  of  the 
observer  or  the  safe  operation  of  the 
vessel  would  be  jeopardized. 

(4)  The  Authorization  Certificate 
holder  and  crew  must  cooperate  with 
the  observer  in  the  performance  of  the 
observer's  duties  including: 

(i)  Providing  adequate 
accommodations; 

(ii)  Allowing  for  the  embarking  and 
debarking  of  the  observer  as  specified  by 
NMFS  personnel  or  designated 
contractors.  The  operator  of  a  vessel 
must  ensure  that  transfers  of  observers 
at  sea  are  accomplished  in  a  safe 
manner,  via  small  boat  or  raft,  during 
daylight  hours  if  feasible  as  weather  and 
sea  conditions  allow,  and  with  the 
agreement  of  the  observer  involved; 


(iii)  Allowing  the  observer  access  to 
all  areas  of  the  vessel  necessary  to 
conduct  observer  duties; 

(iv)  Allowing  the  observer  access  to 
communications  equipment  and 
navigation  equipment,  when  available 
on  the  vessel,  as  necessary  to  perform 
observer  duties; 

(v)  Providing  true  vessel  locations  by 
latitude  and  longitude,  accurate  to  the 
minute,  or  by  loran  coordinates,  upon 
request  by  the  observer; 

(vi)  Sampling  marine  mammal 
specimens,  upon  request  by  NMFS 
personnel; 

(vii)  Sampling,  retaining  and  storing 
mammal  specimens,  upon  request  by 
NMFS  personnel,  designated 
contractors,  or  the  onboard  observer  if 
adequate  facilities  are  available  and  if 
feasible; 

(viii)  Notifying  the  observer  in  a 
timely  fashion  of  when  all  commercial 
fishing  operations  are  to  begin  and  end; 

(ix)  Not  impairing  or  in  any  way 
interfering  with  the  research  or 
observations  being  carried  out;  and 

(x)  Complying  with  other  guidelines 
or  regulations  that  NMFS  may  develop 
to  ensure  the  effective  deployment  and 
use  of  observers. 

(5)  Marine  mammals  incidentally 
killed  during  fishing  operations  that  are 
readily  accessible  to  crew  members 
must  be  brought  aboard  the  vessel  as 
biological  specimens  and  retained  for 
the  purposes  of  scientific  research  if 
feasible  and  requested  by  NMFS 
personnel,  designated  contractors,  or  the 
aboard  observer.  Marine  mammals  so 
collected  and  retained  as  biological 
specimens  must,  upon  request  by  NMFS 
persoimel,  designated  contractors,  or  the 
aboard  observer,  be  retained  in  cold 
storage  aboard  the  vessel,  if  feasible, 
until  removed  at  the  request  of  NMFS 
personnel,  designated  contractors,  or  the 
aboard  observer,  retrieved  by  authorized 
personnel  of  NMFS,  or  released  by  the 
observer  for  return  to  the  ocean.  Such 
biological  specimens  may  be 
transported  on  board  the  vessel  during 
the  fishing  trip  and  back  to  port  under 
this  authorization. 

(6)  Any  marine  mammal  incidentally 
taken  may  be  retained  only  if  authorized 
by  NMFS  personnel,  designated 
contractors  or  an  official  onboard 
observer,  or  by  a  scientific  research 
permit  that  is  in  the  possession  of  the 
operator. 

(d)  Observer  requirements  for 
Category  III  fisheries.  (1)  The  Assistant 
Administrator  may  place  observers  on 
Category  III  vessels  if  the  Assistant 
Administrator: 

(i)  Believes  that  the  incidental 
mortality  and  serious  injury  of  marine 
mammals  from  such  fishery  may  be 
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contributing  to  the  immediate  and 
significant  adverse  impact  on  a  species 
or  stock  listed  as  a  threatened  species  or 
endangered  species  under  the 
Endangered  Species  Act  of  1973  (16 
U.S.C.  1531  et  seq.y,  and 

(ii)  Has  complied  with  §  229.9{a)(3)(i) 
and  (ii);  or 

(iii)  Has  the  consent  of  the  vessel 
owner. 

(2)  If  an  observer  is  placed  on  a 
Category  HI  vessel,  the  vessel  owner 
must  comply  with  the  requirements  of 
§  229.7(c). 

(e)  Alternative  observer  program.  The 
Assistant  Administrator  may  establish 
an  alternative  observer  program  to 
provide  statistically  reliable  information 
on  the  species  and  number  of  marine 
mammals  incidentally  taken  in  the 
course  of  commercial  fishing  operations. 
The  alternative  observer  program  may 
include  direct  observation  of  fishing 
activities  from  vessels,  airplanes,  or 
points  on  shore. 

§  229.8    Publication  of  list  of  nsheries. 

(a)  The  Assistant  Administrator  will 
publish  in  the  Federal  Register  notice  of 
a  proposed  revised  List  of  Fisheries  on 
or  about  July  1  of  each  year  for  the 
purpose  of  receiving  public  comment. 
Each  year,  on  or  about  October  1 .  the 
Assistant  Administrator  will  pubUsh  a 
final  revised  List  of  Fisheries,  which 
will  become  effective  January  1  of  the 
next  calendar  year. 

(b)  The  proposed  emd  final  revised 
List  of  Fisheries  will: 

(1)  Categorize  each  commercial 
fishery  based  on  the  definitions  for 
Category  I,  II,  and  III  fisheries  set  forth 
in  §229.2;  and 

(2)  List  the  marine  mammals  that 
interact  with  commercial  fishing 
operations  and  the  estimated  number  of 
vessels  or  persons  involved  in  each 
commercial  fishery. 

(c)  The  Assistant  Administrator  may 
publish  a  revised  List  of  Fisheries  at 
other  times,  after  notice  and  opportunity 
for  public  comment.  The  revised  final 
List  of  Fisheries  will  become  effective 
no  sooner  than  30  days  after  publication 
in  the  Federal  Register. 

§229.9    Emergency  regulations. 

(a)  If  the  Assistant  Administrator 
finds  that  the  incidental  mortality  or 
serious  injury  of  marine  mammals  from 
commercial  fisheries  is  having,  or  is 
likely  to  have,  an  immediate  and 
significant  adverse  impact  on  a  stock  or 
species,  the  Assistant  Administrator 
will: 

(1)  In  the  case  of  a  stock  or  species  for 
which  a  take  reduction  plan  is  in  effect, 

(i)  Prescribe  emergency  regulations 
that,  consistent  with  such  plan  to  the 


maximum  extent  practicable,  reduce 
incidental  mortaUty  and  serious  injury 
in  that  fishery;  and 

(ii)  Approve  and  implement  on  an 
expedited  basis,  any  amendments  to 
such  plan  that  are  recommended  by  the 
Take  Reduction  Team  to  address  such 
adverse  impact; 

(2)  In  the  case  of  a  stock  or  species  for 
which  a  take  reduction  plan  is  being 
developed, 

(i)  Prescribe  emergency  regulations  to 
reduce  such  incidental  mortality  and 
serious  injury  in  that  fishery;  and 

(ii)  Approve  and  implement,  on  an 
expedited  basis,  such  plan,  which  will 
provide  methods  to  address  such 
adverse  impact  if  still  necessary; 

(3)  In  the  case  of  a  stock  or  species  for 
which  a  take  reduction  plan  does  not 
exist  and  is  not  being  developed,  or  in 
the  case  of  a  Category  III  fishery  that  the 
Assistant  Administrator  believes  may  be 
contributing  to  such  adverse  impact. 

(i)  Prescribe  emergency  regulations  to 
reduce  such  incidental  mortality  and 
serious  injury  in  that  fishery,  to  the 
extent  necessary  to  mitigate  such 
adverse  impact; 

(ii)  Immediately  review  the  stock 
assessment  for  such  stock  or  species  and 
the  classification  of  such  commercial 
fishery  under  this  section  to  determine 
if  a  take  reduction  team  should  be 
established;  and 

(iii)  Where  necessary  to  address  such 
adverse  impact  on  a  species  or  stock 
listed  as  a  threatened  species  or 
endangered  species  under  the 
Endangered  Species  Act  (16  U.S.C.  1531 
et  seq.),  place  observers  on  vessels  in  a 
Category  III  fishery  if  the  Assistant 
Administrator  has  reason  to  believe 
such  vessels  may  be  causing  the 
incidental  mortaUty  and  serious  injury 
to  marine  mammals  from  such  stock. 

(b)  Prior  to  taking  any  action  under 
§  229.9(a)(1)  throu^  (3),  the  Assistant 
Adrhinistrator  will  consult  with  the 
Marine  Mammal  Commission,  all 
appropriate  Regional  Fishery 
Management  Councils,  state  fishery 
managers,  and  the  appropriate  take 
reduction  team,  if  established. 

(c)  Any  emergency  regulations  issued 
under  this  section: 

(1)  Will  take  effect  immediately  upon 
publication  in  the  Federal  Register  and 
will  remain  in  effect  for  no  more  than 
180  days  or  until  the  end  of  the 
applicable  commercial  fishing  season, 
whichever  is  earlier,  except  as  provided 
in  subsection  (d);  and 

(2)  May  be  terminated  by  notice  in  the 
Federal  Register  at  an  earlier  date  if  the 
Assistant  Administrator  determines  that 
the  reasons  for  the  emergency 
regulations  no  longer  exist. 


(d)  If  the  Assistant  Administrator 
finds  that  incidental  mortality  and 
serious  injury  of  marine  mammals  in  a 
commercial  fishery  is  continuing  to 
have  an  immediate  and  significant 
adverse  impact  on  a  stock  or  species,  the 
Assistant  Administrator  may  extend  the 
emergency  regulations  for  an  additional 
period  of  not  more  than  90  days  or  until 
reasons  for  the  emergency  regulations 
no  longer  exist,  whichever  is  earlier. 

§229.10    Penalttes. 

(a)  Except  as  provided  for  in 
paragraphs  (b)  and  (c)  of  this  section, 
any  person  who  violates  any  regulation 
under  this  Part  shall  be  subject  to  all 
penalties  set  forth  in  the  Act. 

(b)  The  owner  or  master  of  a  vesstel 
that  fails  to  comply  with  a  take 
reduction  plan  shall  be  subject  to  the 
penalties  of  sections  105  and  107  of  the 
Act.  and  may  be  subject  to  the  penalties 
of  section  106  of  the  Act. 

(c)  The  owner  of  a  vessel  engaged  in 
a  Category  I  or  II  fishery  who  fails  to 
ensure  that  a  decal.  or  other  physical 
evidence  of  such  authorization  issued 
by  NMFS.  is  displayed  on.  or  is  in 
possession  of  the  operator  of  the  vessel 
shall  be  subject  to  a  penalty  of  not  more 
than  $100. 

(d)  Failure  to  comply  with  take 
reduction  plans  or  emergency 
regulations  issued  under  part  229  may 
result  in  suspension  or  revocation  of  an 
Authorization  Certificate,  and  failure  to 
comply  with  a  take  reduction  plan  is 
also  subject  to  penalties  of  105  and  107 
of  the  Act,  and  may  be  subject  to  the 
penalties  of  section  106  of  the  Act. 

(e)  For  fishers  operating  in  Category  I 
or  II  fisheries,  failure  to  report  all 
incidental  injuries  and  mortalities 
within  48  hours  of  the  end  of  each 
fishing  trip,  or  to  comply  with 
requirements  to  carry  an  observer,  will 
result  in  suspension,  revocation,  or 
denial  of  an  Authorization  Certificate 
until  such  requirements  have  been 
hilfilled. 

(f)  For  fishers  operating  in  Category  III 
fisheries,  failure  to  report  all  incidental 
injuries  and  mortalities  within  48  hours 
of  the  end  of  each  fishing  trip  will 
subject  such  persons  to  the  full 
penalties  of  the  Act. 

(g)  Suspension,  revocation  or  denial 
of  Authorization  Certificates.  (1)  Until 
the  Authorization  Certificate  holder 
complies  with  the  regulations  under  this 
part,  the  Assistant  Administrator  shall 
suspend  or  revoke  an  Authorization 
Certificate  or  deny  an  annual  renewal  of 
an  Authorization  Certificate  in 
accordance  with  the  provisions  in  15 
CFR  part  904  if  the  Authorization 
Certificate  holder: 
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(i)  Fails  to  report  all  incidental 
mortality  and  serious  injury  of  marine 
mammals  as  reouired  under  §  229.6; 

(ii)  Fails  to  take  aboard  an  observer, 
if  requested  by  NMFS  or  its  designated 
contractors. 

(2)  The  Assistant  Administrator  may 
suspend  or  revoke  an  Authori2:ation 
Certificate  or  deny  an  annual  renewal  of 
an  Authorization  Certificate  in 
accordance  with  the  provisions  in  1 5 
CFR  part  904  if  the  Authorization 
Certificate  bolder  fails  to  comply  with 
any  appficable  take  reduction  plan,  take 
reduction  regulations,  or  emergency 
regulations  developed  under  this 
subpart  or  subparts  B  and  C  of  this  part 
or  if  the  Authorization  Certificate  holder 
fails  to  comply  with  other  requirements 
of  these  regulations; 

(3)  A  suspended  Authorization 
Certificate  may  be  reinstated  at  any  time 
at  the  discretion  of  the  Assistant 
Administrator  provided  the  Assistant 
Administrator  has  determined  that  the 
reasons  for  the  suspension  no  longer 
apply  or  corrective  actions  have  been 
taken. 

§  229.1 1    Confidential  fisheries  data. 

(a)  Proprietary  information  collected 
under  this  part  is  confidential  and 
includes  information,  the  unauthorized 
disclosure  of  which  could  be  prejudicial 
or  harmful,  such  as  information  or  data 
that  are  identifiable  with  an  individual 
fisher.  Proprietary  information  obtained 
under  part  229  will  not  be  disclosed,  in 
accordance  with  NOAA  Administrative 
Order  216-100,  except: 

(1)  To  Federal  employees  whose 
duties  require  access  to  such 
information; 

(2)  To  state  employees  under  an 
agreement  with  NMFS  that  prevents 
public  disclosure  of  the  identity  or 
business  of  any  person; 

(3)  When  required  by  court  order;  or 

(4)  In  the  case  of  scientific 
information  involving  fisheries,  to 
employees  of  Regional  Fishery 
Management  Councils  who  are 
responsible  for  fishery  management 
plan  development  and  monitoring. 

(5)  To  other  individuals  or 
organizations  authorized  by  the 
Assistant  Administrator  to  analyze  this 
information,  so  long  as  the 
confidentiality  of  individual  fishers  is 
not  revealed. 

(b)  Information  will  be  made  available 
to  the  public  in  aggregate,  summary,  or 
other  such  form  that  does  not  disclose 
the  identity  or  business  of  any  person  in 
accordance  with  NOAA  Administrative 
Order  216-100.  Aggregate  or  summary 
form  means  data  structured  so  that  the 
identity  of  the  submitter  caimot  be 
determined  either  fix)m  the  present 


release  of  the  data  or  in  combination 
with  other  releases. 

§  229.1 2    Consultation  with  the  Secretary  of 
the  Interior. 

The  Assistant  Administrator  will 
consult  with  the  Secretary  of  the  Interior 
prior  to  taking  actions  or  making 
determinations  under  this  part  that 
affect  or  relate  to  species  or  population 
stocks  of  marine  mammals  for  which  the 
Secretary  of  the  Interior  is  responsible 
under  the  Act. 

Subpart  B— Takes  of  Endangered  and 
Threatened  Marine  Mammals 

§  229.20    Issuance  of  Permits. 

(a)  Determinations.  During  a  period  of 
up  to  3  consecutive  years,  NMFS  will 
allow  the  incidental,  but  not  the 
intentional,  taking  by  persons  using 
vessels  of  the  United  States  or  foreign 
vessels  which  have  valid  fishing  permits 
issued  by  the  Assistant  Administrator  in 
accordance  with  section  204(b)  of  the 
Magnuson  Fishery  Conservation  and 
Management  Act  (16  U.S.C.  1824(b)). 
while  engaging  in  commercial  fishing 
operations,  of  marine  mammals  bom  a 
species  or  stock  designated  as  depleted 
because  of  its  listing  as  an  endangered 
species  or  threatened  species  under  the 
Endangered  Species  Act  of  1973  if  the 
Assistant  Administrator  determines 
that: 

(1)  The  incidental  mortality  and 
serious  injury  from  commercial  fisheries 
will  have  a  negligible  impact  on  such 
species  or  stock; 

(2)  A  recovery  plan  has  been 
developed  or  is  being  developed  for 
such  species  or  stock  pursuant  to  the 
Endangered  Species  Act  of  1973;  and 

(3)  Where  required  under  regulations 
in  subpart  A  of  this  part: 

(i)  A  monitoring  program  has  been 
estabhshed  under  §  229.7; 

(ii)  Vessels  engaged  in  such  fisheries 
are  registered  in  accordance  with 
§229.4;  and 

(iii)  A  take  reduction  plan  has  been 
developed  or  is  being  developed  for 
such  species  or  stock  in  accordance 
with  regulations  at  subpart  C  of  this 
part. 

(b)  Procedures  for  making 
determinations.  In  making  any  of  the 
determinations  listed  in  paragraph  (a)  of 
this  section,  the  Assistant  Administrator 
will  publish  a  notice  in  the  Federal 
Register  of  fisheries  having  takes  of 
marine  mammals  listed  under  the 
Endangered  Species  Act.  including  a 
summary  of  available  information 
regarding  the  fisheries  interactions  with 
listed  species.  Any  interested  party  may. 
within  45  days  of  such  publication, 
submit  to  the  Assistant  Administrator 


written  data  or  views  with  respect  to  the 
listed  fisheries.  As  soon  as  practicable 
after  the  end  of  the  45  days  following 
publication,  NMFS  will  publish  in  the 
Federal  Register  a  list  of  the  fisheries 
for  which  the  determinations  listed  in 
paragraph  (a)  of  this  section  have  been 
made.  This  publication  will  set  forth  a 
summary  of  the  information  used  to 
make  the  determinations. 

(c)  Issuance  of  authorization.  The 
Assistant  Administrator  will  issue 
appropriate  permits  for  vessels  in 
fisheries  that  are  required  to  register 
under  §  229.4  for  which  determinations 
under  the  procedures  of  paragraph  (b)  of 
this  section. 

(d)  Category  III  fisheries.  Vessel 
owners  engaged  only  in  Category  III 
fisheries  for  which  determinations  are 
made  under  the  procedures  of  paragraph 
(b)  of  this  section  will  not  be  subject  to 
the  penalties  of  this  Act  for  the 
incidental  taking  of  marine  mammals  to 
which  this  subpart  applies,  as  long  as 
the  vessel  owner  or  operator  of  such 
vessel  reports  any  incidental  mortality 
or  injury  of  such  marine  mammals  in 
accordance  with  the  requirements  of 
§229.6. 

(e)  Emergency  authority.  During  the 
course  of  the  commercial  fishing  season, 
if  the  Assistant  Administrator 
determines  that  the  level  of  incidental 
mortality  or  serious  injury  horn 
commercial  fisheries  for  which  such  a 
determination  was  made  under  this 
section  has  resulted  or  is  likely  to  result 
in  an  impact  that  is  more  than  negligible 
on  the  endangered  or  threatened  species 
or  stock,  the  Assistant  Administrator 
will  use  the  emergency  authority  imder 
§  229.9  to  protect  such  species  or  stock, 
and  may  modify  any  permit  granted 
under  this  paragraph  as  necessary. 

(f)  Suspension,  revocation, 
modification  and  amendment.  The 
Assistant  Administrator  may 
temporarily  suspend  or  revoke  a  permit 
granted  imder  this  section  if  the 
Assistant  Administrator  determines  that 
the  conditions  or  limitations  set  forth  in 
such  permit  are  not  being  compfied 
with.  The  Assistant  Administrator  may 
amend  or  modify,  after  notice  and 
opportimity  for  public  comment,  the  list 
of  fisheries  published  in  accordance 
with  §  229.21(b)  whenever  the  Assistant 
Administrator  determines  there  has 
been  a  significant  change  in  the 
information  or  conditions  used  to 
determine  such  a  list. 

(g)  Southern  sea  otters.  This  subpart 
does  not  apply  to  the  taking  of  Southern 
(California)  sea  otters. 


«-; 
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Subpart  C— Take  Reduction  Plan 
Regulations  and  Emergency 
Regulations  [Reserved] 

IFR  Doc.  95-14828  Filed  6-1&-95;  8:45  am) 
aiLUNO  COOC  3510-22-W 


50  CFR  Part  227 

[Docket  No.  9504271 1»-«149-03: 
1.0.0601 95E] 

RIN0648-AH98 

S«a  Turtle  Conservation:  Restrictions 
Applicable  to  Shrimp  Trawling 
Activities;  Additional  Turtie  Excluder 
Device  Requirements  Within  Certain 
Statistical  Zones;  Hearings 

agency:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

action:  Proposed  rule;  notice  of 

hearings. 

summary:  NMFS  is  proposing  to  impose, 
for  a  30-day  period  beginning  with  the 
reopening  of  the  waters  off  Texas, 
additional  restrictions  on  shrimp 
trawlers  fishing  in  Gulf  of  Mexico 
offshore  waters  out  to  10  nautical  miles 
(nm)(18.5  km)  from  the  COLREGS  line, 
along  a  portion  of  the  Texas  coast, 
between  the  Texas-Louisiana  border  and 
the  line  along  27°  N.  lat.  This  area 
includes  nearshore  waters  in  shrimp 
fishery  statistical  Zones  18, 19,  and  20 
and  the  westernmost  portion  of  Zone  17 
east  to  Sabine  Pass.  TX.  The  restrictions 
would  include  prohibitions  on  the  use 
by  shrimp  trawlers  of  soft  turtle 
excluder  devices  (TEDs),  bottom- 
opening  TEDs,  flaps  completely 
covering  the  escape  opening  of  TEDs, 
and  try  nets  with  a  headrope  length 
greater  than  12ft  (3.6  m)  or  a  footrope 
length  greater  than  15  ft  (4.5  m),  unless 
the  try  nets  are  equipped  with  approved 
TEDs  other  than  soft  or  bottom-opening 
TEDs.  These  restrictions  would  prevent 
the  reoccurrence  of  high  levels  of 
mortality  and  strandings  of  threatened 
and  endangered  sea  turtles  documented 
in  Texas  after  the  waters  off  Texas  are 
reopened  to  shrimping. 
DATES:  Comments  on  this  proposed  rule 
must  be  submitted  by  July  3, 1995. 

The  hearings  are  scheduled  as 
follows: 

1.  June  19,  1995,  at  7  p.m.,  Galveston, 
TX 

2.  June  20. 1995.  at  5  p.m.,  Rockport,  TX 
ADDRESSES:  Comments  on  this  proposed 
rule  and  requests  for  a  copy  of  the 
environmental  assessment  (EA)  or 
supplemental  Biological  Opinion 
prepared  for  this  proposed  rule  should 


be  addressed  to  the  Chief,  Endangered 
Species  Division,  Office  of  Protected 
Resources,  NMFS,  1315  East- West 
Highway.  Silver  Spring,  MD  20910. 

The  hearings  will  be  held  at  the 
following  locations: 

1.  Texas-Galveston  County  Coiut  House, 
(Jury  room.  1st  floor),  722  Moody 
Street.  Galveston,  TX  77550 

2.  Texas- Aransas  County  Court  House 
(Commissioners  Courtroom).  301 
North  Live  Oak  Street.  Rockport.  TX 
78382. 

FOR  FURTHER  INFORMATION  CONTACT: 
Charles  A.  Oravetz.  813-570-5312. 
FAX:  813-570-5300  or  Russell  J. 
Belbner,  301-713-1401. 

SUPPCEMENTARY  INFORMATION: 

Background 

All  sea  turtles  that  occur  in  U.S. 
waters  are  listed  as  either  endangered  or 
threatened  under  the  Endangered 
Species  Act  of  1973  (ESA).  The  Kemp's 
ridley  (Lepidochelys  kempi),  leatherback 
(Denvochelys  coriacea),  and  hawksbill 
[Eretmochelys  imbricata)  are  listed  as 
endangered.  Loggerhead  (Caretta 
caretta)  and  green  [Chelonia  mydas) 
turtles  are  listed  as  threatened,  except 
for  breeding  populations  of  green  turtles 
in  Florida  and  on  the  Pacific  coast  of 
Mexico,  which  are  Usted  as  endangered. 

The  incidental  take  and  mortality  of 
sea  turtles  as  a  result  of  shrimp  trawhng 
activities  have  been  documented  in  the 
Gulf  of  Mexico  and  along  the  Atlantic 
seaboard.  Under  the  ESA  and  its 
implementing  regulations,  taking  sea 
turtles  is  prohibited,  with  exceptions  set 
forth  at  50  CFR  227.72.  The  incidental 
taking  of  turtles  during  shrimp  trawling 
in  the  Gulf  and  Atlantic  Areas  is 
excepted  from  the  taking  prohibition,  if 
the  sea  turtle  conservation  measures 
specified  in  the  sea  turtle  conservation 
regulations  (50  CFR  part  227,  subpart  D) 
are  employed.  The  regulations  require 
most  shrimp  trawlers  operating  in  the 
Gulf  of  Mexico  and  Southeast  U.S. 
Atlantic  to  have  a  NMFS-approved  TED 
installed  in  each  net  rigged  for  fishing, 
year  round. 

Recent  Events 

On  April  30, 1995  (60  FR  21741,  May 
3, 1995),  the  sea  turtle  conservation 
measures  were  revised,  for  a  30-day 
period  expiring  on  May  30. 1995.  for 
shrimp  trawlers  fishing  in  nearshore 
waters  along  two  sections  of  the  Texas 
and  Louisiana  coast  (statistical  Zones  18 
and  20.  and  a  portion  of  Zone  17)  in 
order  to  ensure  that  ongoing  shrimp 
fishing  would  not  likely  jeopardize  the 
continued  existence  of  listed  species  of 
sea  turtles  and  that  the  incidental  take 
level  identified  in  the  incidental  take 


statement  (ITS)  accompanying  the 
Biological  Opinion  issued  November  14. 
1994  (BO)  on  shrimp  fishing  would  not 
be  exceeded,  which  would  require 
reinitiation  of  consultation  pursuant  to 
50  CFR  402.16.  The  revisions  were 
imposed  as  temporary  additional 
restrictions  pursuant  to  50  CFR 
227.72(e)(6).  This  provision  states  that 
such  restrictions  may  be  imposed  upon 
the  determination  of  the  Assistant 
Administratorjor  Fisheries,  NOAA 
(AA).  that  continued  takings  of  sea 
turtles  by  shrimp  fishing  are 
unauthorized,  because  they  would 
violate  the  restrictions,  terms  and 
conditions  of  the  ITS  issued  with  the 
BO  or  would  likely  jeopardize  the 
continued  existence  of  a  listed  species. 
The  BO  specifically  requires  that  such 
restrictions  be  imposed  immediately 
when  sea  turtle  tsJdngs,  indicated  or 
dociunented,  reach  75  percent  of  the 
established  incidental  take  levels.  The 
restrictions  imposed  were  necessitated 
by  the  continued  high  rates  of  sea  turtle 
strandings  occurring  along  areas  of  the 
Texas  coast,  and  were  consistent  with 
the  BO  and  the  NMFS  Shrimp  Fishery 
Emergency  Response  Plan  (ERP). 

The  BO  required  the  development  of 
a  plan  to  respond  to  elevated  stranding 
levels.  The  ERP  provides  a  general 
statement  of  policy  writh  respect  to 
NMFS'  enforcement  practice  and  use  of 
future  rulemaking  in  response  to 
elevated  sea  turtle  strandings  associated 
with  shrimping  effort  and  ensures 
compliance  with  sea  turtle  conservation 
regulations.  The  ERP  was  signed  by  the 
AA  on  March  14, 1995.  and  was 
immediately  distributed  widely  among 
industry  and  environmental  groups.  A 
notice  of  availability  of  the  ERP  was 
published  in  the  Federal  Register  on 
April  21,  1995  (60  FR  19885),  and 
comments  are  being  accepted.  In 
addition,  NMFS  distributes  weekly 
reports  of  stranding  events  and  notices 
of  enforcement  efforts  and  restrictions 
being  implemented.  NMFS  is  currently 
in  the  process  of  revising  the  ERP  based 
on  comments  received. 

A  complete  discussion  of  sea  turtle 
strandings  in  Texas  was  contained  in 
the  temporary  restrictions  published  on 
May  3, 1995  (60  FR  21741).  and  only  a 
summary  of  strandings  is  provided  here. 
For  the  3  consecutive  weeks  from  April 
9  through  April  29.  strandings  in  Zone 
18  were  12.  16.  6  turtles  per  week, 
respectively.  The  temporary  restrictions 
went  into  effect  on  April  30,  and 
strandings  for  the  2  consecutive  weeks 
beginning  April  30  through  May  13 
were  8,  and  8  turtles  per  week, 
respectively.  Forty  of  the  50  total  turtles 
stranded  during  this  5-week  period  were 
Kemp's  ridley s.  Texas  offshore  waters 


out  to  200  run  (370.6  km)  were  closed 
to  shrimping  on  May  15,  and  only  1 
turtle  stranded  in  Zone  18  between  May 
14  and  May  20.  For  the  3  consecutive 
weeks  beginning  April  9  and  ending 
April  29,  strandings  in  Zone  20  were  3, 
3,  and  16  turtles  per  week,  respectively. 
Seven  of  the  22  turtles  were  Kemp's 
ridleys.  The  temporary  restrictions  went 
into  effect  on  April  30,  and  only  3 
turtles  stranded  in  Zone  20  over  the 
next  3  weeks.  These  strandings 
approach  or  exceed  the  indicated  take 
levels  established  for  those  zones  with 
the  exception  of  Zone  18  following  the 
closure  of  waters  off  Texas  and  Zone  20 
following  the  effective  date  of  the 
temporary  restrictions. 

While  the  ERP's  approach  is  to 
respond  to  increases  in  strandings  as 
they  occur,  this  proposed  rule  seeks  to 
anticipate  and  prevent  strandings  before 
they  occur.  Many  of  the  comments  that 
NMFS  received  on  the  temporary 
restrictions  published  on  May  3 
concerned  the  lack  of  prior  notice  and 
opportunity  for  public  comment  (see 
Comments  on  the  Emergency  Response 
Plan  and  Temporary  Restrictions  section 
below).  NMFS  seeks  to  address  this 
criticism  by  providing  prior  notice  and 
an  opportunity  for  public  conmient 
through  publishing  this,  proposed  rule, 
which  would  impose  certain  restrictions 
upon  the  reopening  of  the  waters  off 
Texas.  Based  on  historical  data,  the 
thresholds  identified  in  the  ERP  and  ITS 
likely  will  be  reached  and  perhaps 
exceeded  shortly  after  the  reopening  of 
the  waters  off  Texas  if  no  additional 
restrictions  are  imposed  (see  Texas 
Closure  section  below).  NMFS  believes 
that,  if  the  restrictions  contained  in  this 
proposed  rule  are  not  imposed  effective 
upon  the  reopening  of  the  waters  off 
Texas,  the  thresholds  identified  in  the 
ERP  will  be  met  or  exceeded  and 
restrictions  pursuant  to  50  CFR 
227.72(e)(6)  vdll  need  to  be  imposed 
shortly  thereafter,  with  little  or  no  prior 
notice  or  opportunity  for  prior  public 
comment  and  little  or  no  delayed 
effective  date.  In  addition,  although  this 
proposed  rule  is  not  based  on  the 
thresholds  identified  in  the  ERP  having 
been  reached,  it  would  impose  the  same 
restrictions  identified  in  the  ERP  and 
promulgated  on  May  3.  and  as  modified 
on  May  18, 1995  (60  FR  26691).  Given 
the  relationship  between  this  rule,  the 
ERP  and  the  temporary  restrictions 
imposed  pursuant  to  50  CFR 
227.72(e)(6).  NMFS  considered  the 
comments  received  on  the  ERP  and  the 
temporary  restrictions  imposed  on  May 
3,  1995  in  developing  this  proposed 
rule. 


The  Texas  Qosure 

Every  year,  offshore  waters  along 
Texas  boimdaries  are  closed  to  shrimp 
fishing  out  to  200  nm  (370.6  km)  for 
approximately  6  to  8  weeks  in  the  late 
spring  and  early  summer.  The  Texas 
closure  is  coordinated  each  year  by 
State  and  Federal  fishery  managers  to 
allow  shrimp  to  grow  to  more  valuable 
sizes  and  increase  profits  in  the  fishery. 
The  Texas  closure  began  this  year  on 
May  15  and  will  end  no  later  than  July 
15.  The  exact  date  of  the  reopening  is 
set  by  the  State  of  Texas,  which 
monitors  shrimp  sizes  and  distributions 
to  determine  the  optimum  time  to  open 
the  fishery.  Over  the  last  5  years,  the 
waters  have  always  been  reopened 
earlier  than  July  15. 

The  reopening  of  waters  off  Texas 
after  the  closure  is  usually  marked  by 
heavy  shrimping  activity,  with  many 
shrimp  vessels  from  Texas  and  other 
states  participating.  Sea  turtle 
strandings  in  Texas  historically  have 
been  low  during  the  closure  and  have 
increased  dramatically  when  the  waters 
off  Texas  were  reopened  to  shrimping. 
A  comparison  of  strandings  during  the 
last  4  weeks  of  the  closure  to  strandings 
during  the  first  4  weeks  following  the 
reopening  to  shrimping,  clearly 
illustrates  this  trend.  For  example,  in 
1990.  6  dead  turtles  stranded  on  Texas 
offshore  beaches  in  the  4  weeks  before 
reopening,  while  51  dead  turtles 
stranded  in  the  4  weeks  following 
reopening.  In  1991,  the  corresponding 
stranding  rates  were  4  and  21;  in  1992. 
3  and  25;  in  1993.  4  and  24.  In  1994.  9 
dead  sea  turtles  stranded  in  Texas 
during  the  4  weeks  prior  to  reopening, 
while  99  dead  turtles  stranded  in  the  4 
weeks  following  reopening.  These  data 
suggest  an  8V2  fold  increase  in  sea  turtle 
strandings  in  Texas  over  the  last  5  years 
following  the  reopening  of  the  waters  off 
Texas  to  shrimping. 

NMFS  and  the  U.S.  Coast  Guard 
maintained  high  levels  of  enforcement 
of  TED  requirements  throughout  the 
waters  off  Texas  prior  to  the  Texas 
closure.  In  addition.  NMFS  gear  experts 
conducted  skill-building  workshops  in 
Texas  during  the  spring  to  assist 
shrimpers  regarding  the  proper  use  of 
TEDs.  Nonetheless,  continued  elevated 
sea  turtle  strandings  occurred  in  two 
statistical  zones  in  Texas  where  shrimp 
trawl  effort  was  high,  and  this  required 
NMFS  to  impose  additional  restrictions 
to  conserve  listed  sea  turtles  in 
accordance  with  the  ERP.  Before  the 
restrictions  were  implemented,  total  sea 
turtle  strandings  in  "Texas  were 
occurring  at  the  same  rate  seen  in  1994, 
which  had  been  determined  to  likely 
jeopardize  the  continued  existence  of 


the  Kemp's  ridley  sea  turtle.  Upon 
imposing  the  restrictions,  however, 
strandings  were  sharply  reduced,  as 
previously  discussed. 

Although  NMFS  and  the  U.S.  Coast 
Guard  will  maintain  high  enforcement 
levels  when  Texas  Gulf  waters  open, 
NMFS  does  not  believe  that  this  alone 
will  be  sufficient  to  maintain  sea  turtle 
mortalities  within  the  incidental  take 
level  specified  in  the  ITS  accompanying 
the  November  14, 1994,  BO.  EarUer  this 
season,  high  enforcement  presence 
alone  was  not  sufficient  to  prevent  the 
sea  turtle  mortalities  that  triggered  the 
promulgation  of  restrictions  in 
accordance  with  the  ERP.  The  historical 
stranding  patterns  indicate  that  sea 
turtle  strandings  will  likely  rise  very 
sharply  when  the  waters  off  Texas 
reopen.  Indicated  take  levels  Ukely 
would  be  reached  or  exceeded  in  one  or 
more  zones  in  Texas,  requiring  NMFS  to 
impose  restrictions  on  an  emergency 
basis,  in  accordance  with  the  E^. 

Given  the  likelihood  of  elevated  sea 
turtle  strandings  following  the 
reopening  of  the  waters  off  Texas  to 
shrimping  and  the  need  to  impose 
restrictions  on  the  shrimp  fishery  as  an 
emergency  response  thereto,  NMFS 
believes  that,  in  compliance  with  the 
ESA,  it  is  in  the  best  interests  of  the 
shrimp  fishery  and  the  conservation  of 
listed  sea  turtles  to  impose  restrictions 
on  shrimp  trawling  upon  the  reopening 
of  the  waters  off  Texas.  Shrimp  industry 
representatives  have  stated  that 
implementing  emergency  restrictions  2 
weeks  after  the  reopening  would  be 
disruptive  to  shrimpers  at  the  height  of 
the  shrimp  season. 

Furthermore,  immediate 
implementation  of  restrictions  might 
impair  their  effectiveness  because  of 
difficulties  in  communicating  the 
restrictions  to  those  who  must  comply 
and  the  time  necessary  to  come  into 
compliance.  If  elevated  sea  turtle 
strandings  continue,  NMFS  would  have 
to  take  more  restrictive  steps  to  protect 
sea  turtles.  NMFS  is,  therefore, 
proposing  this  temporary  rule,  to  be 
effective  when  waters  off  Texas  reopen 
to  shrimping,  in  order  to  protect  listed 
sea  turtles,  reduce  sea  turtle  strandings, 
reduce  the  possible  need  for  further 
restrictive  measures,  avoid  disruption  of 
fishing  activities,  and  give  prior  notice 
and  an  opportunity  for  prior  comment. 
NMFS  is  proposing  to  impose  the  same 
restrictions  that  were  in  place  in  waters 
off  Texas  before  the  Texas  closure, 
because  many  shrimjjers  are  familiar 
with  those  restrictions  and  have  already 
made  modifications  to  their  gear  to 
bring  that  gear  into  compliance  with  the 
restrictions. 
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Comments  on  the  Emergency  Response 
Plan  and  Temporary  Restrictions 

As  stated  earlier.  NMFS  made  the  ERF 
available  to  all  concerned  parties* 
accepting  comments,  and  is  currently  in 
the  process  of  revising  the  ERP  based  on 
those  comments.  In  addition,  NMFS 
considered  those  comments  in 
developing  this  proposed  rule.  One 
commenter  objected  to  the  possible 
restrictions  on  soft  TEDs  and  asked  that 
NMFS  assess  alternatives  to  flap 
restrictions.  The  required  use  of  TEDs  in 
try  nets  was  stated  to  be  acceptable  and 
the  commenter  stated  that  many  local 
fishermen  already  used  TEDs  in  try  nets. 
NMFS  has  also  received  proposals  from 
several  representatives  of  the  shrimp 
fishery  that  set  forth  alternative 
restrictions  that  would  limit  nearshore 
fishing  pressure  and  resulting  levels  of 
turtle  capture,  of  which  one  has  been 
submitted  as  a  petition  for  rulemaking 
pursuant  to  section  553(e)  of  the 
Administrative  Procedure  Act  (APA), 
and  to  which  NOAA  will  respond.  In 
addition.  NMFS  has  received  comments 
supporting  the  ERP  and  the  imposition 
of  additional  restrictions  on  shrimp 
fishing. 

NMFS  received  nxmierous  comments 
on  the  temporary  restrictions  published 
on  May  3.  1995  (60  FR  21741).  These 
came  primarily  by  telephone  and  at  a 
meeting  hosted  by  shrimp  industry 
representatives  and  attended  by  NMFS 
personnel  on  May  5. 1995.  as  well  as  at 
additional  meetings  held  between 
NMFS  personnel  and  industry 
representatives  on  May  12  and  May  19. 

Many  shrimpers  stated  that  the 
prohibition  on  the  use  of  all  try  nets 
without  TEDs  installed  was 
unreasonable,  because  NMFS  had  not 
provided  any  alternative  that  would 
allow  them  to  monitor  their  catch  rates 
and  catch  composition,  forcing  them  to 
fish  inefficiently.  NMFS  subsequently 
modified  the  temporary  restrictions  (60 
FR  26691.  May  18. 1995)  to  allow 
certain  small  try  nets  to  be  used  without 
TEDs  installed. 

NMFS  also  received  many  comments 
that  both  the  ERP  and  the  temporary 
requirements  were  developed  and 
implemented  without  adequate  notice 
and  opportimity  to  comment,  and 
without  adequate  time  for  the  shrimpers 
to  come  into  compliance  with  the 
temporary  restrictions.  In  addition, 
several  industry  groups  have  recently 
filed  suit  against  NMFS  alleging  failure 
to  comply  with  sections  553(b)  and 
553(d)  of  the  APA  in  promulgating  of 
the  ERP  and  the  temporary  restriction  of 
May  3.  The  APA  requirement  does  not 
apply  to  interpretative  rules,  general 
statements  of  policy,  or  rules  of  agency 


organization,  procedure  or  practice,  and 
the  delayed  effective  requirement  does 
not  apply  to  interpretative  rules  and 
statements  of  policy.  Additionally,  the 
APA  provides  that  an  agency  may  for 
good  cause  find  that  advance  notice  and 
opportunity  for  comment,  as  well  as  a 
delayed  effective  date,  may  be 
impracticable,  unnecessary  or  contrary 
to  the  public  interest.  Nevertheless, 
NMFS  recognizes  the  concerns  of 
shrimpers  that  prior  notice,  opportunity 
for  prior  public  comment,  and  delayed 
effective  date  should  be  provided  to  the 
greatest  extent  possible.  The  purpose  of 
the  ERP  is  to  provide  notice  to  the 
pubUc  as  to  when  and  what  additional 
restrictions  NMFS  likely  is  to  impose  as 
strandings  of  listed  sea  turtles  increased 
or  non-compliance  with  requirements 
increased.  This  proposed  nile  Ukewise 
serves  to  give  the  prior  public  notice  an 
opportunity  for  prior  public  comment 
on  restrictions  before  the  thresholds  in 
the  ERP  are  met. 

Provisions  of  the  Proposed  Rule 

This  proposed  rule  would  prohibit 
fishing  by  shrimp  trawlers  (as  defined  in 
50  CFR  217.12),  starting  12:01  a.m. 
(local  time)  on  the  day  of  the  reopening 
of  the  waters  off  Texas  to  shrimp  fishing 
and  ending  11:59  p.m.  (local  time)  30 
days  after  the  reopening,  in  offshore 
waters,  seaward  to  10  nm  (18.5  km) 
from  the  COLREGS  line,  bounded 
between  the  line  along  27°  N.  lat.  and 
the  fine  along  93''50.3'  W.  long,  (the 
Texas-Louisiana  border),  unless  they  are 
in  compliance  with  the  following 
prohibitions  and  all  other  applicable 
provisions  in  50  CFR  227.72(e): 

1.  The  use  of  soft  TEDs  described  in 
50  CFR  is  prohibited. 

2.  The  use  of  hard  TEDs  with  bottom 
escape  openings  and  special  hard  TEDs 
with  bottom  escape  openings  is 
prohibited.  Approved  hard  TEDs  and 
special  hard  TEDs  must  be  configured 
wath  the  slope  of  the  deflector  bars 
upward  from  forward  to  aft  and  with  the 
escape  opening  at  the  top  of  the  trawl. 

3.  The  use  of  try  nets  with  a  headrope 
length  greater  than  12  ft  (3.6  m)  or  a 
footrope  length  greater  than  15  ft  (4.6  m) 
is  prohibited  unless  a  NMFS-approved 
top-opening,  hard  TED  or  special  hard 
TED  is  installed  when  the  try  nets  are 
rigged  for  fishing.  Try  nets  with  a 
headrope  length  12  ft  (3.6  m)  or  less  and 
a  footrope  length  15  ft  (4.6  m)  or  less 
would  be  exempt  from  the  TED-use 
requirement  in  accordance  with 
paragraph  (e)(2)(ii)(B)(l). 

4.  The  use  of  a  webbing  flap  that 
completely  covers  the  escape  opening  in 
the  trawl  is  prohibited.  Any  webbing 
that  is  attached  to  the  trawl,  forward  of 
the  escape  opening,  must  be  cut  to  a 


length  so  that  the  trailing  edge  of  such 
webbing  does  not  approach  to  within  2 
inches  (5.1  cm)  of  the  posterior  edge  of 
the  TED  grid.  The  requirements  for  the 
size  of  the  escape  opening  would  be 
unchanged. 

The  proposed  rule  would  suspend  for 
a  30-day  period  all  provisions  in  50  CFR 
227.72(e),  including,  but  not  limited  to 
50  CFR  227.72(e)(2)(ii)(B)(l)  (use  of  try 
nets),  50  CFR  227.72(e)(4)(iii)  (Soft 
TEDs),  50  CFR  227.72(e)(4)(i){F) 
(Position  of  escape  opening),  and  50 
CFR  227.72(e)(4)(iv)(C)  (Allowable 
modification  to  TEDs).  that  are  not 
consistent  with  these  prohibitions. 

This  proposed  rule  would  also  require 
owners  and  operators  of  shrimp  trawlers 
in  the  area  subject  to  temporary 
restrictions  to  carry  a  NMFS-approved 
observer  aboard  their  vessel(s),  if 
directed  to  do  so  by  the  Director, 
Southeast  Region.  NMFS,  upon  written 
notification  sent  to  either  the  address 
specified  for  the  vessel  registration  or 
documentation  purposes,  or  otherwise 
served  on  the  owner  or  operator  of  the 
vessel.  Owners  and  operatore  and  their 
crew  would  be  required  to  comply  with 
the  terms  and  conditions  specified  in 
such  written  notification. 

These  restrictions  would  allow 
shrimp  trawling  to  continue  in  the 
affected  area  while  providing 
heightened  protection  for  sea  turtles. 
The  use  of  those  TEDs  with  the  greatest 
potential  for  turtle  capture  would  be 
prohibited.  Although  soft  TEDs  and 
bottom-opening  TEDs  have  generally 
been  approved  for  use.  NMFS  beUeves 
that  they  may  not  be  as  effective  at 
releasing  turtles,  particularly  small 
juvenile  turtles,  under  some  conditions, 
as  top-opening  hard  TEDs.  NMFS 
researchers  have  determined  through 
recent  in-water  testing  that  small  turtles 
require  almost  twice  as  long  to  escape 
from  a  bottom-opening  TED  than  from  a 
top-opening  TED  (average  125.6  seconds 
vs.  average  68.8  seconds)  under  ideal 
conditions.  NMFS  has  previously 
promulgated  regulations  to  address  and 
discuss  other  problems  with  bottom- 
opening  hard  TEDs  (59  FR  33447,  June 
29, 1994;  60  FR  15512,  March  24,  1995). 

Try  nets  without  an  approved  TED 
installed  would  be  prohibited  except  for 
small  try  nets.  While  try  nets  have  been 
exempted  from  the  requirement  to  have 
a  TED  installed,  because  they  are  only 
intended  for  use  in  brief  sampling  tows 
not  likely  to  result  in  turtle  mortality, 
turtles  are,  however,  caught  in  try  nets. 
Either  through  repeated  captures  or  long 
tows,  try  nets  can  contribute  to  the 
mortality  of  sea  turtles.  Takes  of  sea 
turtles  in  try  nets,  including  one 
mortality,  have  been  documented  by 
NMFS. 


Finally,  use  of  full  length  webbing 
flaps  would  be  prohibited.  While  full 
length  flaps  have  been  permitted  to  help 
reduce  shrimp  loss  with  TEDs,  such 
flaps  may  hinder  turtle  release.  In  a  top- 
opening  TED.  high  pressure  is  generated 
above  the  trawl  net.  which  forces  the 
webbing  flap  closed,  while  in  a  bottom- 
opening  TED  the  weight  of  the  TED  grid 
can  pin  the  webbing  flap  shut  over  the 
escape  opening.  Testing  has  shown  that 
turtles  escape  more  readily  from  TEDs 
with  shortened  flaps  than  &t)m  TEDs 
with  long  flaps  (55.2  second  average 
escape  time  vs.  68.8  second  average 
escape  time).  Additionally,  the  webbing 
flap  can  be  sewn  shut  to  disable  the  TED 
deliberately.  Underwater  investigations 
of  the  performance  of  top-opening  TEDs 
with  shortened  webbing  flaps  indicated 
that  the  shortened  webbing  flap  should 
not  contribute  to  any  shrimp  loss.  Under 
this  proposed  rule,  only  approved  hard 
TEDs  and  special  hard  TEDs  with  top 
escape  openings  and  shortened  flaps 
that  do  not  cover  the  escape  opening 
would  be  allowed  in  shrimp  trawls  in 
the  affected  area. 

Additional  Conservation  Measures 

The  AA  may  issue  a  determination 
that  incidental  takings  of  Usted  species 
during  fishing  activities  are 
unauthorized,  and,  purauant  thereto, 
may  restrict  fishing  activities  in  order  to 
conserve  threatened  and  endangered 
species.  The  regulatory  authority  for  this 
is  codified  at  50  CFR  227.72(e)(6),  and 
guidance  in  determining  unauthorized 
takings  and  in  setting  restrictions  is  set 
forth  in  the  ERP.  NMFS  vnll  continue  to 
monitor  sea  turtle  strandings  and  will 
implement  the  provisions  of  the  ERP  as 
necessary.  If  offshore  sea  turtle 
strandings  in  any  statistical  zones  in 
Texas  persist  at  or  above  75  percent  of 
the  indicated  take  level  for  4  weeks, 
NMFS  will  follow  the  guidance  in  the 
ERP  to  determine  whether  to  limit 
fishing  effort,  as  required,  in  the 
offshore  waters  of  the  zones  affiected  by 
elevated  strandings,  seaward  to  10  nm 
(18.5  km)  bom  the  COLREGS  line,  for  a 
period  of  30  days.  Contiguous  statistical 
areas  or  portions  of  those  areas  may  be 
included  in  the  restrictions  as 
necessary.  These  restrictions  may  apply 
to  gear  types/vessels  currently  exempted 
fi^m  the  TED  requirement  at  50  CFR 
227.72(e)(2)(ii)  (A)  and/or  (B).  Area 
restrictions  will  be  promulgated  through 
emergency  rulemaking  notices  pursuant 
to  the  procedures  set  forth  at  50  CFR 
227.72(e)(6). 

Request  for  Comments 

NMFS  will  accept  written  comments 
(see  ADDRESSES)  on  this  proposed  rule 
for  a  15-day  period  from  date  of 


publication  in  the  Federal  Register.  In 
addition,  NMFS  will  conduct  two 
public  hearings  on  this  action  (see 
ADDRESSES). 

Classification 

This  action  has  been  determined  to  be 
not  significant  for  purposes  of  E.O. 
12866. 

The  Assistant  General  Counsel  for 
Legislation  and  Regulation  of  the 
Department  of  Commerce  certified  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  that  this 
proposed  rule  woidd  not  have 
significant  economic  impact  on  a 
substantial  niunber  of  small  entities, 
because  these  restrictions  would  impose 
only  a  minor  economic  burden  on 
shrimp  fishermen.  The  predominant 
TED  design  in  use  in  the  affected  area 
is  a  bottom-opening  hard  grid  TED. 
Bottom-opening  hard  grid  TEDs  can  be 
modified  to  comply  with  the 
requirements  of  this  nde  in  one  to  two 
hours  with  little,  if  any.  cost.  Any 
webbing  flap  over  the  escape  opening 
can  be  shortened  in  less  than  10 
minutes.  Trawlers  equipped  with  only 
soft  TEDs  would  have  to  move  out  of  the 
affected  area,  either  offshore  or 
alongshore,  or  to  equip  their  nets  with 
hard  TEDs.  Hard  grid  TEDs  are  available 
for  as  little  as  $75.00  and  take  only  a 
few  hours  to  install. 

The  AA  prepared  an  EA  for  this 
proposed  rule  and  copies  are  available 
(see  ADDRESSES). 

List  of  Subjects  in  50  CFR  Part  227 

Endangered  and  threatened  species. 
Exports,  Imports,  Marine  mammals. 
Transportation. 

Dated:  June  13. 1995. 

Gary  Matlock, 

Program  Management  Officer,  National 
Marine  Fishaies  Service. 

For  the  reasons  set  out  in  the 
preamble.  50  CFR  part  227  is  proposed 
to  be  amended  as  follows: 

PART  227— THREATENED  RSH  AND 
WILDUFE 

1.  The  authority  citation  for  part  227 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1531  et  seq. 

2.  In  §  227.72,  paragraph  (e)(2)(v)  is 
added  to  read  as  follows: 

§  227.72    Exceptions  to  prohibitions. 

***** 

(e)*  *  * 
(2)*   -   * 

(v)  Gear  requirements — Offshore 
waters  along  Texas — (A)  Gear 
restrictions.  Any  shrimp  trawler  is 
prohibited  fix>m  fishing  in  offshore 


waters,  seaward  to  10  nm  (18.5  km) 
from  the  COLREGS  line,  bounded 
between  the  line  along  27"  N.  lat.  and 
the  line  along  93''50.3'  W.  long,  (the 
Texas-Louisiana  border)  unless  it  is  in 
compliance  with  the  prohibitions  in 
paragraphs  (e)(2)(v)(A)  (I)  through  (4)  of 
this  section,  and  all  other  applicable 
provisions  to  §  227.72(e).  unless  such 
provisions  do  not  conform  to  the 
prohibitions  in  paragraphs  (e)(2)(v)(A) 
(1)  through  (4)  of  this  section.  Any 
provision  in  this  section,  including  but 
not  limited  to.  paragraph  (e)(2)(ii)(B)(l) 
of  this  section  (use  of  try  nets). 
paragraph  (e)(4)(iii)  of  this  section  (Soft 
TEDs),  paragraph  (e)(4)(i)(F)  of  this 
section  (Position  of  escape  opening), 
and  paragraph  (e)(4)(iv)(C)  of  this 
section  (Allowable  modification  to 
TEDs).  that  does  not  conform  to  the 
prohibitions  in  paragraphs  (e)(2)(v)(A) 
(I)  through  (4)  of  this  section  is 
suspended  for  the  duration  of  this  rule. 
U)  The  use  of  soft  TEDs  is  prohibited. 

(2)  The  use  of  hard  TEDs  with  bottom 
escape  openings  and  sfiecial  hard  TEDs 
with  bottom  escape  openings  is 
prohibited.  Approved  hard  TEDs  and 
special  hard  TEDs  must  be  configvu«d 
with  the  slope  of  the  deflector  b^ 
upward  from  forward  to  aft  and  with  the 
escape  opening  at  the  top  of  the  trawl. 

(3)  The  use  of  try  nets  with  a 
headrope  length  greater  than  12  ft  (3.6 
m)  or  a  footrope  length  greater  than  15 
ft  (4.5  m)  is  prohibited  unless  a  NMFS- 
approved  top-opening,  hard  TED  or 
special  h^-d  TED  is  installed  when  the 
try  nets  are  rigged  for  fishing.  Try  nets 
vfiih  a  headrope  length  12  ft  (3.6  m)  or 
less  and  a  footrope  length  15  ft  (4.5  m) 
or  less  are  exempt  from  the  TED-use 
requirement  in  accordance  with 
paragraph  (e)(2)(ii)(B)(l)  of  this  section. 

(4)  The  use  of  a  webbing  flap  that 
completely  covers  the  escape  opening  in 
the  trawl  is  prohibited.  Any  webbing 
that  is  attached  to  the  trawl,  forward  of 
the  escape  opening,  must  be  cut  to  a 
length  so  that  the  trailing  edge  of  such 
webbing  does  not  approach  to  within  2 
inches  (5.1  cm)  of  the  posterior  edge  of 
the  TED  grid.  The  requirements  for  the 
size  of  the  escape  opening  set  forth  in 
paragraph  (e)(4)(i)(G)  of  this  section 
apply  (see  Figure  14  to  part  227). 

(B)  Monitoring.  Shrimp  trawlers 
operating  in  offshore  waters,  seaward  to 
10  nm  (18.5  km)  bom  the  COLREGS 
line,  bounded  between  the  line  along 
27'  N.  lat.  and  the  line  along  93''50.3'  W. 
long,  (the  Texas-Louisiana  border)  must 
carry  a  NMFS-approved  observer  aboard 
such  vessel(s)  if  directed  to  do  so  by  the 
Southeast  Regional,  Director,  upon 
written  notification  sent  to  either  the 
address  specified  for  the  vessel 
registration  or  documentation  purposes. 
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or  otherwise  served  on  the  owner  or 
operator  of  the  vessel.  Owners  and 
operators  and  their  crew  must  comply 
with  the  terms  and  conditions  specified 
in  such  written  notification.  All  NMFS- 
approved  observers  will  report  any 


violations  of  this  section,  or  other 
applicable  regulations  and  laws;  such 
information  may  be  used  for 
enforcement  purposes. 


3.  Figure  14  to  part  227  is  added  to 
read  as  follows: 

BILUNG  CODE  3510-22-W 


Federal  Register  /  Vol.  60.  No.  116  /  Friday,  June  16.  1995  /  Proposed  Rules 


31701 


2  inch. 


SIDE  VIEW 


Inch. 


TOP  VIEW 


FIGURE  14  to  part  227- -Shortened  Webbing  Over  the  Escape  Opening 
Complying  With  Requirement  at  50  CFR  227.72(e)  (2)v)  (A)  (4.) 


(FR  Doc.  95-14826  Filed  6-13-95;  3:27  pm] 
BILUNG  CODE  3S10-22-C 
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This  section  o(  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  njles  that  are  applicatate  to  ttie 
put))ic.  Notices  of  heanngs  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  auttxxity.  filing  of 
petitions  and  applications  and  agerwy 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  ttiis 
section. 


DEPARTMENT  OF  AGRICULTURE 

Forms  Under  Review  by  Otflco  of 
Management  and  Budget 

June  9,  1995. 

The  Department  of  Agriculture  has 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35)  since  the  last  hst  was 
'  published.  This  list  is  grouped  into  new 
proposals,  revisions,  extension,  or 
reinstatements.  Each  entry  contains  the 
following  information. 

(1)  Agency  proposing  the  information 
collection;  (2)  Title  of  the  information 
collection;  (3)  Form  number(s),  if 
applicable;  (4)  Who  will  be  required  or 
asked  to  report;  (5)  An  estimate  of  the 
number  of  responses;  (6)  An  estimate  of 
the  total  number  of  hours  needed  to 
provide  the  information;  (7)  Name  and 
telephone  number  of  the  agency  contact 
person. 

Questions  about  the  items  in  the 
listing  should  be  directed  to  the  agency 
person  named  at  the  end  of  each  entry. 
Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from:  Department  Clearance  Officer, 
USDA,  OIRM,  Room  404-W  Admin. 
Bldg.,  Washington,  DC  20250.  (202) 
690-2118. 

Revision 

•  National  Resources  Conservation 
Service.  Long-term  Contracting 
Conservation  Plan  of  Operations, 
NRCS-LTP-1,  2, 11.  IIA.  llB,  12.  20, 
21  and  24.  Individuals  or  households; 
Farms;  612,000  responses;  106,835 
hours,  Bobby  Rakestraw  (202)  720-1866. 

•  Food  and  Consumer  Service, 
Recipient  Food  Stamp  Trafficking— 
Addendum,  Individuals  or  households; 
864  responses;  936  hours,  Sharron 
Cristofar  (703)  305-2131. 


Extension 

•  Animal  and  Plant  Health  Inspection 
Service,  Report  of  Violations,  PPQ  Form 
518,  Individuals  or  households; 
Business  of  other  for-profit;  Not-for- 
profit  institutions;  Farms;  400 
responses;  68  hours,  Linda  Mudd  (301) 
734-8420. 

•  Animal  and  Plant  Health  Inspection 
Service.  Endangered  Species 
Regulations  and  Forfeiture  Procedures, 
PPQ  Forms  368.  621.  623,  625.  and  626. 
Business  or  other  for-profit;  16,115 
responses;  3,186  hours,  Don  Thompson 
(301)  734-8646. 
Donald  E.  Hulcher. 

Deputy  Departmenta]  Clearance  Officer. 
(FR  Doc.  95-14751  Filed  6-15-95;  8:45  am) 
BHJJNG  CODE  3410-ei-M 


Forest  Service 

Klamath  Provincial  Advisory 
Committee  (PAC) 

agency:  Forest  Service.  USDA. 
ACTION:  Notice  of  meeting. 


SUMMARY:  The  Klamath  Provincial 
Advisory  Committee  will  meet  on  July 
20  and  July  21. 1995  at  the  Miner's  Inn 
Convention  Center.  122  E.  Miner  Street 
in  Yreka,  California.  The  meeting  will 
begin  at  10:30  a.m.  on  July  20  and 
adjourn  at  5:00  p.m.  The  meeting  will 
reconvene  at  8:00  a.m.  on  July  21  and 
continue  until  3:00  p.m.  Agenda  items 
to  be  covered  include:  (1)  Mission  and 
purpose  of  the  Advisory  Committee;  (2) 
operating  guidelines  and  ground  rules; 
(3)  Klamath  PAC  issues  identification 
and  prioritization;  and  (4)  a  public 
comment  period.  All  PAC  meetings  are 
open  to  the  public.  Interested  citizens 
are  encouraged  to  attend. 

FOR  FURTHER  INFORMATION  CONTACT:  Jim 
Anderson,  USDA,  Klamath  National 
Forest,  at  1312  Fairland  Road,  Yreka. 
Cahfomia  96097;  telephone  916-842- 
6131.  (FTS)  700-^67-1300. 

Dated:  June  13,  1995. 
Robert  ].  Anderson, 

Land  Management  Planning  Staff  Officer. 
|FR  Doc.  95-14867  Filed  6-15-95;  8:45  am] 

BILLING  CODE  3410-11-M 


Rural  Utilities  Service 

Municipal  Interest  Rates  for  the  Third 
Quarter  of  1995 

agency:  Rural  Utilities  Service.  USDA. 
ACTION:  Notice  of  municipal  interest 
rates  on  advances  from  insured  electric 
loans  for  the  third  quarter  of  1995. 

SUMMARY:  The  Rural  Utilities  Service 
hereby  announces  the  interest  rates  for 
advances  on  municipal  rate  loans  with 
interest  rate  terms  beginning  diuing  the 
third  calendar  quarter  of  1995. 
DATES:  These  interest  rates  are  effective 
for  interest  rate  terms  that  commence 
during  the  period  beginning  July  1. 
1995.  and  ending  September  30,  1995. 
FOR  FURTHER  INFORMATION  CONTACT:  Sue 
Arnold,  Financial  Analyst,  U.S. 
Department  of  Agriculture,  Rural 
Utilities  Service,  room  2230-s.  14th 
Street  &  Independence  Avenue.  SW. 
AgBox  1522,  Washington,  DC  20250- 
1500.  Telephone:  202-720-0736.  FAX: 
202-720-4120. 

SUPPLEMENTARY  INFORMATION:  The  Rural 
Utilities  Service  (RUS)  hereby 
announces  the  interest  rates  on 
advances  made  during  the  third 
calendar  quarter  of  1995  for  municipal 
rate  electric  loans.  Pursuant  to 
regulations  originally  published  bjf  the 
Rural  Electrification  Administration 
(REA)  at  7  CFR  1714.5,  the  interest  rates 
on  advances  from  municipal  rate  loans 
are  based  on  indexes  published  in  the 
"Bond  Buyer"  for  the  four  weeks  prior 
to  the  first  Friday  of  the  last  month 
before  the  begirming  of  the  quarter. 

The  Federal  Crop  Insurance  Reform 
and  Department  of  Agriculture 
Reorganization  Act  of  1994  (Pub.L.  103- 
354, 101  Stat.  3178),  signed  by  President 
Clinton  on  October  13. 1994.  provides 
for  the  establishment  of  RUS  as 
successor  to  REA  with  respect  to  various 
programs,  including  the  electric  loan 
program  established  by  the  Rural 
Electrification  Act  of  1936  (7  U.S.C.  901 
et  seq.).  On  October  20,  1994.  the 
Secretary  of  Agriculture  issued 
Secretary's  Memorandum  1010-1, 
establishing  RUS  and  abolishing  REA. 
Therefore,  RUS  is  publishing  this  notice 
implementing  a  rule  originally 
published  by  REA. 

In  accordance  with  7  CFR  1714.5.  the 
interest  rates  are  established  as  shown 
in  the  following  table  for  all  interest  rate 
terms  that  begin  at  any  time  during  the 
third  calendar  quarter  of  1995. 


Interest  rate  term  ends  in  (year) 

Interest  rate 
(0.000  per- 
cent) 

2016  or 
2015  ... 

later  

5.750 
5.750 

2014 - 

5.750 

2013  ... 
2012  ... 



5.750 
5.625 

201 1  _.. 

5.625 

2010 ~ 

5.500 

2009        „ 

5.500 

2008 

5.375 

2007 

5.375 

2006  

5.250 

2005    

5.125 

2004  

5.000 

2003 

5.000 

2002  

4.875 

2001  ~ 

4.750 

2000 

4.625 

1999  

4.500 

1 998     

4.500 

1997  „ 

4.375 

1 996 „ 

4.125 

Dated:  June  8,  1995. 
Wally  Beyer, 

Administrator,  Rural  Utilities  Service. 
(FR  Doc.  95-14753  Filed  6-15-95;  8:45  am] 
BILLING  COOE  3410-1$-P 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Docket  30-95] 

Foreign-Trade  Zone  2,  New  Orleans, 
LA;  Proposed  Foreign-Trade  Subzone 
Mobil  Corporation,  (Oil  Refinery 
Complex)  New  Orleans,  Louisiana, 
Area 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Board  of  Commissioners 
of  the  Port  of  New  Orleans,  grantee  of 
FTZ  2,  requesting  special-purpose 
subzone  status  for  the  oil  refinery 
complex  of  Mobil  Corporation,  located 
in  St.  Bemard/Jefferson/St.  Charles 
Parishes,  Louisiana  (New  Orleans  area). 
The  application  was  submitted  pursuant 
to  the  provisions  of  the  Foreign-Trade 
Zones  Act,  as  amended  (19  U.S.C.  81a- 
81u),  and  the  regulations  of  the  Board 
(15  CFR  part  400).  It  was  formally  filed 
on  June  8,  1995. 

The  refinery  complex  (400  acres) 
consists  of  3  sites  in  St.  Bernard/ 
Jefferson/St.  Charles  Parishes, 
Louisiana:  Site  1  (310  acres) — main 
refinery  and  petrochemical  feedstock 
complex  located  on  the  Mississippi 
River  at  500  West  St.  Bernard  Highway, 
Chalmette,  St.  Bernard  Parish,  some  5 
miles  east  of  New  Orleans;  Site  2 
(200.000  barrel  leased  capacity) — 
Amerada  Hess  Tank  Farm,  located  at 
200  Douglass  Road,  Jefferson  Parish. 


some  10  miles  west  of  the  refinery;  Site 
3  (236,000  barrel  leased  capacity) — 
GATX  Tank  Farm,  located  at  1601  River 
Road,  St.  Charles  Parish,  some  20  miles 
west  of  the  refinery. 

The  refinery  (191,000  barrels  per  day; 
690  employees)  is  used  to  produce  fuels 
and  petrochemical  feedstocks.  Fuels 
produced  include  gasoline,  jet  fuel, 
distillates,  residual  fuels,  and  naphthas. 
Petrochemicals  include  methane, 
ethane,  propane,  benzene,  toluene, 
xylenes,  and  butane.  Refinery  by- 
products include  petroleum  coke  and 
sulfur.  Some  55  percent  of  the  crude  oil 
(90  percent  of  inputs),  and  some 
feedstocks  and  motor  fuel  blendstocks 
are  sourced  abroad. 

Zone  procedures  would  exempt  the 
refinery  from  Customs  duty  payments 
on  the  foreign  products  used  in  its 
exports.  On  domestic  sales,  the 
company  would  be  able  to  choose  the 
finished  product  duty  rate 
(nonprivileged  foreign  status — NPF)  on 
certain  petrochemical  feedstocks  and 
refinery  by-products  (duty-free).  The 
duty  on  crude  oil  ranges  from  5.25t  to 
lO.St/barrel.  The  application  indicates 
that  the  savings  from  zone  procedures 
would  help  improve  the  refinery's 
international  competitiveness. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  is  invited  from 
interested  parties.  Submissions  (original 
and  3  copies)  shall  be  addressed  to  the 
Board's  Executive  Secretary  at  the 
address  below.  The  closing  period  for 
their  receipt  is  August  15.  1995. 
Rebuttal  comments  in  response  to 
material  submitted  during  the  foregoing 
period  may  be  submitted  during  the 
subsequent  15-day  period  (to  August  30, 
1995). 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
for  public  inspection  at  each  of  the 
following  locations: 

U.S.  Department  of  Commerce  District 
Office,  Hale  Boggs  Federal  Building, 
501  Magazine  Street,  Room  1043,  New 
Orleans,  Louisiana  70130 

Office  of  the  Executive  Secretary, 
Foreign-Trade  Zones  Board,  Room 
3716,  U.S.  Department  of  Commerce, 
14th  &  Pennsylvania  Avenue.  NW., 
Washington,  DC  20230. 

Dated:  June  8.  1995. 
Dennis  Puccinelli, 
Acting  Executive  Secretary. 
(FR  Doc.  95-14819  Filed  6-15-95;  8:45  am] 
BILUNG  COOE  3510-DS-P 


[Docket  A(32b1)-&-«5  Docket  A(32b1>-»- 
951 

Requests  for  Modification  of 
Restrictions 

In  the  matter  of:  Foreign-Trade  Zone  122 — 
Corpus  Christi,  TX  Subzone  1221;  OTGO 
Refining  and  Chemicals,  Inc.  (Crude  Oil 
Refinery  Complex)  and  Foreign-Trade  Zone 
87— Lake  Charles,  LA.  Subzone  87B,  OTGO 
Petroleum  Corporation  (Crude  Oil  Refinery 
Complex) 

Requests  have  been  submitted  to  the 
Foreign-Trade  Zones  Board  (the  Board) 
by  the  Port  of  Corpus  Christi  Authority, 
grantee  of  FTZ  122,  and  the  Lake 
Charles  Harbor  &  Terminal  District, 
grantee  of  FTZ  87.  pursuant  to 
§  400.32(b)(1)  of  the  Board's  regulations, 
for  modification  of  FTZ  Board  Order 
407  (53  FR  52457. 12/28/88)  and  Board 
Order  420  (54  FR  27660.  6/30/89), 
which  authorized  subzone  status  at  the 
crude  oil  refinery  complexes  of  QTGO 
Refining  and  Chemicals.  Inc.  in  Corpus 
Christi.  Texas  (Subzone  1221),  and 
CITGO  Petroleum  Corporation  in  Lake 
Charles,  Louisiana  (Subzone  87B), 
respectively.  The  requests  were  formally 
filed  on  Jime  9,  1995. 

The  Board  Orders  in  question  were 
issued  subject  to  certain  standard 
restrictions,  including  one  that  required 
the  election  of  privileged  foreign  status 
on  incoming  foreign  merchandise.  The 
zone  grantees  have  requested  that  the 
latter  restriction  be  modified  in  each 
Board  Order  so  that  CITGO  would  have 
the  option  available  under  the  FTZ  Act 
to  choose  non-privileged  foreign  (NPF) 
status  on  foreign  refinery  inputs  used  to 
produce  certain  petrochemical 
feedstocks  and  by-products,  including 
the  following:  benzene,  toluene, 
xylenes,  other  aromatic  hydrocarbon 
mixtures,  distillates/residual  fuel  oils, 
kerosene,  naphtha,  natural  gas,  ethane,   • 
propane,  butane,  ethylene,  propylene, 
butylene,  butadiene,  cumene.  petroleum 
coke,  paraffin  wax,  asphalt,  sulfur,  and 
sulfuric  acid. 

The  requests  cite  the  FTZ  Board's 
recent  decision  in  the  Amoco.  Texas 
City.  Texas  case  (Board  Order  731.  60 
FR  13118,  3/10/95),  which  authorized 
subzone  status  with  the  NPF  option 
noted  above.  In  the  Amoco  case,  the 
Board  concluded  that  the  restriction  that 
precluded  this  NPF  option  was  not 
needed  under  current  oil  refinery 
industry  circumstances. 

Public  comment  on  the  proposal  is 
invited  bom  interested  parties. 
Submissions  (original  and  3  copies) 
shall  be  addressed  to  the  Board's 
Executive  Secretary  at  the  address 
below.  The  closing  period  for  their 
receipt  is  July  17, 1995. 
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A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
for  public  inspection  at  the  following 
location:  Office  of  the  Executive 
Secretary,  Foreign-Trade  Zones  Board, 
U.S.  Department  of  Commerce,  Room 
3716, 14th  &  Penr  -ylvania  Avenue, 
NW.,  Washington,  DC  ?0230. 

Dated:  June  12, 1995. 

lohn ).  Da  Ponte,  Jr., 

Executive  Seaetary. 

|FR  Doc.  95-14820  Filed  6-15-95;  8:45  am) 

MUMGCOOC  3510-OS-P 


Minority  Business  Oevetopment 
Agency 

Business  Development  Centsr 
Applications:  Charteston,  SC 

AGENCY:  Minority  Business 
Development  Agency. 
action:  Cancellation. 

summary:  The  Minority  Business 
Development  Agency  is  cancelling  the 
announcement  to  solicit  competitive 
applications  under  its  Minority 
Business  Development  Center  (MBEX]) 
Program  to  operate  the  Charleston, 
South  Carolina  MBDC.  This  soHdtation 
was  originally  published  in  the  Federal 
Register.  Wednesday,  May  10. 1995, 
Vol.  60,  No.  90,  24838. 

11.800    Minority  Business  Development 

Center 
(Catalog  of  Federal  Domestic  Assistance) 

Dated:  June  13. 1995. 

Donald  L.  Powers. 

Federal  Register  Liaison  Officer,  Minority 
Business  Development  Agency. 

(FR  Doc.  95-14818  Filed  6-15-95;  8:45  am) 

eajjNO  cooc  mio-zi-p 


National  Institute  of  Standards  and 
Technology 

Notice  of  Prospective  Grant  of 
Exclusive  Patent  License 

SUMMARY:  This  is  notice  in  accordance 
with  35  U.S.C.  209(c)(1)  and  37  CFR 
404.7(a)(l)(i)  that  the  National  Institute 
of  Standards  and  Technology  ("NIST"), 
U.S.  Department  of  Conunerce,  is 
contemplating  the  grant  of  an  exclusive 
license  to  practice  the  invention 
embodied  in  U.S.  Patent  Serial  Number 
08/328,806,  titled,  "Transparent  Carbon 
Nitride  Films,  Process  For  Making 
Carbon  Nitride  Films  And  Compositions 
Of  Matter  Comprising  Transparent 
Carbon  Nitride  Films"  to  Structured 
Materials  Industries,  Inc.,  having  a  place 


of  business  in  Piscataway,  New  Jersey. 
The  patent  rights  in  this  invention  have 
been  assigned  to  the  United  States  of 
America. 

FOR  FURTHER  INFORMATION  CONTACT: 

Bruce  E.  Mattson,  National  Institute  of 
Standards  and  Technology,  Technology 
Development  and  Small  Business 
Program,  Building  221,  Room  B-256, 
Gaithersburg,  MD  20852. 

SUPPLEMENTARY  INFORMATION:  The 
prospective  exclusive  license  will  be 
royalty-bearing  and  will  comply  with 
the  terms  and  coaditions  of  35  U.S.C. 
209  and  37  CFR  404.7. 

The  prospective  exclusive  license 
may  be  granted  unless,  within  sixty 
days  form  the  date  of  this  published 
Notice,  NIST  receives  written  evidence 
and  argument  which  establish  that  the 
.  grant  of  the  hcense  would  not  be 
consistent  with  the  requirements  of  35 
U.S.C.  209  and  37  CFR  404.7. 

U.S.  Patent  Serial  Number  08/328,806 
relates  generally  to  transparent  carbon 
nitride  films  and  more  particularly  to 
transparent  carbon  nitride  films  for  use 
in  optical  or  solar  energy  devices.  It  also 
relates  to  processes  for  making 
transparent  carbon  nitride  films,  and 
compositions  of  matter  comprising 
transparent  carbon  nitride  films. 

•NIST  may  enter  into  a  Cooperative 
Research  and  Development  Agreement 
("CRADA")  to  perform  further  research 
on  the  invention  for  purposes  of 
commercialization.  The  CRADA  may  be 
conducted  by  NIST  without  any 
additional  charge  to  any  party  that 
licenses  the  patent.  NIST  may  grant  the 
licensee  an  option  to  negotiate  for 
royalty- free  exclusive  licenses  to  any 
jointly  owned  inventions  which  arise 
from  the  CRADA  as  well  as  an  option  to 
negotiate  for  exclusive  royalty-bearing 
licenses  for  NIST  employee  inventions 
which  arise  from  the  CRADA. 

The  availability  of  the  invention  for 
licensing  was  published  in  the  Federal 
Register,  Vol.  60,  No.  55  (March  22, 
1995).  A  copy  of  the  patent  application 
may  be  obtained  &om  NIST  at  the 
foregoing  address. 

Dated:  June  8,  1995. 

Samuel  Kramer. 

Associate  Director. 

(FR  Doc.  95-14776  Filed  6-15-95;  8:45  am] 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for  Certain 
Cotton,  Man-Made  Fiber,  Silk  Blend   ' 
and  Other  Vegetable  Fiber  Apparel 
Produced  or  Manufactured  In  Sri  Lanka 

June  12. 1995. 

agency:  Committee  for  the 
Implementation  of  Textile  Agreements 
(OTA). 

ACTION:  Issuing  a  directive  to  the 
Conunissioner  of  Customs  increasing 
limits. 


EFFECTIVE  DATE:  June  15,  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Helen  L.  LeCrande,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956.  as  amended  (7 
U.S.C.  1854). 

The  ciurent  limits  for  certain 
categories  are  being  increased  for 
unused  carryforward  and  special 
carryforward.  The  limits  for  Categories 
334/634,  336/636/836  and  342/642/842 
are  being  increased  an  additional  5 
percent  for  garments  made  from  locally- 
woven,  handloomed  fabrics. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Htuinonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  59  FR  65531, 
published  on  December  20,  1994).  Also 
see  60  FR  13410,  pubUshed  on  March 
13, 1995. 

The  letter  to  the  Conunissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  Uruguay  Roimd 
Agreements  Act  and  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing,  but 
are  designed  to  assist  only  in  the 


implementation  of  certain  of  their 

provisions. 

Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 

of  Textile  Agreements. 

Committee  for  the  Implementation  of  Te; 

Agreements 

June  12,  1995. 

Commissioner  of  Customs, 

Department  of  the  Treasury,  Washington.  DC 
20229. 
Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  March  7. 1995,  by  the 
Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool  and 
man-made  fiber  textile  products  and  silk 
blend  and  other  vegetable  fiber  apparel, 
produced  or  manufactured  in  Sri  Lanka  and 
exported  during  the  period  which  began  on 
January  1, 1995  and  extends  through 
December  31, 1995. 

Effective  on  June  15, 1995.  you  are  directed 
to  amend  the  directive  dated  March  7, 1995 
to  increase  the  limits  for  the  following 
categories,  as  provided  under  the  Uruguay 
Round  Agreements  Act  and  the  Uruguay 
Round  Agreement  on  Textiles  and  Clothing: 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  List;  Proposed  Additions 
and  Deletions 

AGENCY:  Committee  for  Pimiiase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Proposed  Additions  to  and 

Deletions  from  Procurement  List. 


Adjusted  twelve-month 
limit! 


342/642/842 
347/348/847 

351/651   

352/652  

635  

840  


2,225,054  ctozen  pairs. 
490,660  dozen. 
228.705  dozen. 

377,690  dozen. 

1,059,496  dozen. 

1,749,668  dozen  of 
which  not  nrtore  than 
1,113,681  dozen 
shall  be  in  Category 
341  and  not  nrxjre 
than  1,166,445 
dozen  shaH  be  in 
Category  641. 

621,312  dozen. 

1,153,754  dozen. 

294,170  dozen. 

1,213,799  dozen. 

293,735  dozen. 

252,596  dozen. 


1  The  limits  have  not  tief^n  adjusted  to  ac- 
count for  any  imports  exported  after  December 
31,  1994. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
IFR  Doc.  95-14779  Filed  6-15-95;  8:45  am) 
BILUNO  C006  S510-OB-F 


SUMMARY:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
a  commodity  and  services  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabiUties,  and  to 
delete  commodities  previously 
furnished  by  such  agencies. 
COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  July  17,  1995. 
ADDRESSES:  Committee  for  Pimdiase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403, 
1735  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beveriy  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  pubUshed  pursuant  to  41 
U.S.C.  47(a)(2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportimity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

Additions 

If  the  Committee  approves  the 
proposed  addition,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  commodity  and  services 
listed  below  from  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  niunber  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 

'    other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodity  and  services  to  the 
Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  ciurent 
contractors  for  the  commodity  and 
services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodity  and  services  to  the 
Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 


the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodity  and 
services  proposed  for  addition  to  the 
Procurement  List. 

Conunents  on  this  certification  are 
invited.  Commenters  should  identify  the 
statement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information. 

The  following  commodity  and 
services  have  been  proposed  for 
addition  to  Prociu^ment  List  for 
production  by  the  nonprofit  agencies 
listed: 

Commodify 

Cover  Assembly,  Generator  2805-00- 
356-1985 

NPA:  North  Bay  Rehabilitation  Services, 
Inc.,  San  Rafael,  California  at  its 
facility  in  Rohnert  Park.  California 

Services 

Grounds  Maintenance 
Nogales  Border  Station  (West). 
Nogales,  Arizona 
NPA:  Santa  Cruz  Training  Programs, 

Inc.,  Nogales,  Arizona 
Groimds  Maintenance 
Department  of  Veterans  Affairs 
Medical  Center,  San  Francisco, 
CaUfomia 
NPA:  North  Bay  Rehabilitation  Services, 

Inc.,  San  Rafael,  California 
Janitorial/Custodial 
U.S.  Army  Reserve  Training  Center. 
Buildings  104, 105, 106, 107, 108, 
109, 140, 141, 144  and  145, 
Arlington  Heights,  Illinois 
NPA:  Clearbrook  Center,  Inc.,  Rolling 

Meadows,  Illinois 
Mailing  Service 
Fleet  and  Industrial  Supply  Center, 
San  Diego,  California 
NPA:  Mental  Health  Systems,  Inc.,  San 

Diego,  California 
Switchboard  Operation 
Department  of  Veterans  Affairs 
Medical  Center,  Palo  Alto, 
Cahfomia 
NPA:  Project  Hired,  Inc.,  Sunnyvale, 
California. 


Deletions 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  niunber  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 

entities. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  future 
contractors  for  the  commodities. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  to  the  Government. 
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4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities 
proposed  for  deletion  from  the 
Procurement  List. 

The  following  commodities  have  been 
proposed  for  deletion  from  the 
Procurement  List: 

Enamel,  Lacquer 

8010-00-936-8366 

8010-00-936-8367 

8010-00-936-8369 

8010-00-936-8370 

8010-00-936-8371 
E.IL  ABey,  Jr.. 
Deputy  Executive  Director. 
IFR  Doc.  95-14789  Filed  6-15-95;  8:45  am] 
aiLUNOCooE  (szo-as-p 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Applications  of  the  New  York  Cotton 
Exchange  as  a  Contract  Market  in 
Futures  and  Futures  Options  on  the 
Enr>erging  Market  Debt  Index 

agency:  Commodity  Futures  Trading 

Commission. 

ACnON:  Notice  of  availability  of  the 

terms  and  conditions  of  proposed 

commodity  futures  and  hitures  option 

contracts. 

summary:  The  Commodity  Futures 
Trading  Conunission  previously 
published  in  the  Federal  Register  a 
proposal  of  the  New  York  Cotton 
Exchange  (NYCE  or  Exchange)  for 
designation  as  a  contract  market  in 
futures  and  futures  options  on  the 
emerging  market  debt  index.  The 
Director  of  the  Division  of  Economic 
Analysis  (Division)  of  the  Commission, 
acting  pursuant  to  the  authority 
delegated  by  Commission  Regulation 
140.96.  has  determined  that,  in  this 
instance,  an  additional  period  for  public 
comment  is  warranted. 
DATES:  Comments  must  be  received  on 
or  before  July  17. 1995. 
ADDRESSES:  Interested  persons  should 
submit  their  views  and  comments  to 
Jean  A.  Webb,  Secretary,  Commodity 
Futures  Trading  Commission,  2033  K 
Street  NW.,  Washington,  DC  20581. 
Reference  should  be  made  to  the  NYCE 
emerging  market  debt  index  designation 
applications. 

FOR  FURTHER  INFORMATION  CONTACT: 
Please  contact  Stephen  Sherrod  of  the 
Division  of  Economic  Analysis, 
Commodity  Futures  Trading 
Commission.  2033  K  Street  NW., 
Washington.  DC  20581.  telephone  202- 
254-7303. 
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SUPPLEMENTARY  INFORMATION:  On 
October  5, 1995.  the  Commission 
published  in  the  Federal  Register  a 
notice  of  availability  of  the  NYCE's 
terms  and  conditions  for  the  emerging 
market  .debt  index  futures  and  futures 
option  contracts  (59  FR  50730).  As 
noted,  the  Director  of  the  Division  has 
determined  that,  for  these  proposed 
contracts,  an  additional  comment  period 
is  warranted. 

Copies  of  the  terms  and  conditions 
will  be  available  for  inspection  at  the 
Office  of  the  Secretariat,  Commodity 
Futures  Trading  Commission.  2033  K 
street.  NW.,  Washington.  DC  20581. 
Copies  of  the  terms  and  conditions  can 
be  obtained  through  the  Office  of  the 
Secretariat  by  mml  at  the  above  address 
or  by  phone  at  (202)  254-6314. 

Other  materials  submitted  by  the 
NYCE  in  support  of  the  apphcations  for 
contract  market  designation  may  be 
available  upon  request  pursuant  to  the 
Freedom  of  Information  Act  (5  U.S.C. 
552)  and  the  Commission's  regulations 
thereunder  (17  CFR  part  145  (1987)). 
except  to  the  extent  they  are  entitled  to 
confidential  treatment  as  set  forth  in  17 
CFR  145.5  and  145.9.  Requests  for 
copies  of  such  materials  should  be  made 
to  the  FOI.  Privacy  and  Sunshine  Act 
Compliance  Staff  of  the  Office  of  the 
Secretariat  at  the  Commission's 
headquarters  in  accordance  with  17  CFR 
145.7  and  145.8. 

Any  person  interested  in  submitting 
written  data,  views,  or  arguments  on  the 
proposed  terms  and  conditions,  or  with 
respect  to  other  materials  submitted  by 
the  NYCE.  should  send  such  comments 
to  Jean  A.  Webb.  Secretary.  Commodity 
Futures  Trading  Commission.  2033  K 
Street.  NW.,  Washington.  DC  20581  by 
the  specified  date. 

Issued  in  Washington.  DC  on  June  9, 1995. 
JohnMielke. 
Acting  Director. 

[FR  Doc.  95-14755  Filed  6-15-95;  8:45  ami 
BHJJNQ  COOe  S3S1-01-P 


DEPARTMENT  OF  EDUCATION 

21st  Century  Community  Learning 
Centers 

agency:  Department  of  Education. 
ACTION:  Notice  inviting  applications  for 
new  awards  and  notice  of  final  priority 
for  fiscal  year  (FY)  1995 — correction. 

On  Jime  9. 1995.  the  Assistant 
Secretary  for  Educational  Research  and 
Improvement  published  in  the  Federal 
Register  a  notice  inviting  applications 
for  new  awards  (60  FR  30756)  and  a 
notice  of  final  priority  (60  FR  30757)  for 


FY  1995  for  the  21st  Century 
Community  Learning  Centers  Program. 
The  purpose  of  this  notice  is  to  amend 
those  notices. 

In  the  notice  inviting  applications  for 
new  awards,  add  to  the  eligible 
applicants  section  a  school  or  consortia 
of  schools  located  in  areas  designated  as 
Urban  Enhanced  Enterprise 
Communities. 

In  the  notice  of  final  priority,  the 
priority  is  amended  to  include  a  school 
or  consortia  of  schools  located  in  areas 
designated  as  Urban  Enhanced 
Enterprise  Communities.  These  areas 
are  Boston.  Massachusetts;  Houston, 
Texas;  Kansas  City,  Kansas  and  Kansas 
City,  Missoiui;  and  Oakland.  California. 
These  cities  were  inadvertently  omitted 
from  the  original  notices. 
FOR  FURTHER  INFORMATION  CONTACT: 
Seresa  Simpson.  U.S.  Department  of 
Education.  555  New  Jersey  Avenue. 
NW..  Room  522.  Washington,  DC 
20208-5524.  Telephone  (202)  219-1935. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  l-«0ft-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 

Program  Authority:  20  U.S.C.  8241-8246. 

Dated:  June  9, 1995. 
(Catalog  of  Federal  Domestic  Assistance 
Number  84.287,  21st  Century  Community 
Learning  Centers  Program.) 
Sharon  P.  Robinson. 

Assistant  Secretary  for  Educational  Research 
and  Improvement. 
[FR  Doc.  95-14761  Filed  6-15-95;  8:45  am] 

BILLINO  COOE  4000-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclwt  No.  PR95-1 4-000] 

Louisiana  Resources  Pipeline  Co., 
LP.;  Notice  of  Petition  for  Rate 
Approval 

June  12,  1995. 

Take  notice  that  on  Jxme  1, 1995. 
Louisiana  Resources  Pipeline  Company, 
L.P.  (LRP)  filed  pursuant  to  Section 
284.123(b)(2)  of  the  Commission's 
Regulations,  a  petition  for  rate  approval 
requesting  that  the  Commission  approve 
as  fair  and  equitable  a  rate  of  $0.2756 
per  MMBtu  for  Transportation  services 
performed  under  Section  311(a)(2)  of 
the  Natural  Gas  Policy  Act  of  1978 
(NGPA). 

LPR  states  that  it  is  an  intrastate 
pipeline  within  the  meaning  of  Section 
2(16)  of  the  NGPA  and  it  owns  and 


operates  an  intrastate  pipeline  system  in 
the  State  of  Louisiana.  LPR  proposes  an 
effective  date  of  June  1,  1995. 

Pursuant  to  Section  284.123(b)(2)(ii). 
if  the  Commission  does  not  act  within 
150  days  of  the  filing  date,  the  rate  will 
be  deemed  to  be  fair  and  equitable  and 
not  in  excess  of  an  amount  which 
interstate  pipelines  would  be  permitted 
to  charge  for  similar  transportation 
service.  The  Conunission  may,  prior  to 
the  expiration  of  the  150-day  period, 
extend  the  time  for  action  or  institute  a 
proceeding  to  afford  parties  an 
opportunity  for  vmtten  comments  and 
for  the  oral  presentation  of  views,  data, 
and  arguments. 

Any  person  desiring  to  participate  in 
this  rate  proceeding  must  file  a  motion 
to  intervene  in  accordance  with 
Sections  385.211  and  385.214  of  the 
Commission's  Rules  of  Practice  and 
Procedures.  All  motions  must  be  filed 
with  the  Secretary  of  the  Commission 
on  or  before  June  27, 1995.  The  petition 
for  rate  approval  is  on  file  with  the 
Commission  and  is  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretory. 
(FR  Doc.  95-14742  Filed  6-15-95;  8:45  am) 

BILUNQ  COOE  e717-01-M 

Pocket  No.  CP95-643-000] 

Norttiem  Natural  Gas  Co.;  Notice  of 
Application  for  At>andonment 

June  12, 1995.  ^ 

Take  notice  that  on  June  5,  1995. 
Northern  Natural  Gas  Company 
(Northern).  1111  South  103rd  Street. 
Omaha,  Nebraska  68124-1000.  filed,  in 
Docket  No.  CP95-543-000.  an 
application  pursuant  to  Section  7(b)  of 
the  Natural  Gas  Act  (NGA)  and  Part  157 
of  the  Commission's  Regulations  for 
permission  and  approval  to  abandon,  as 
non-jurisdictional  facilities,  by  sale  to 
Highlands  Gathering  and  Processing 
Company  (Highlands),  certain 
compression,  pipeline  facilities,  and 
delivery  points,  with  appurtenances, 
located  in  Crockett,  Schleicher.  Sutton, 
and  Val  Verde  Countries.  Texas,  as  more 
fully  set  forth  in  the  application  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Northern  states  that  it  has  entered  into 
an  April  21,  1995,  Asset  Purchase 
Agreement  wdth  Highlands  pursuant  to 
which  Highlands  will  acquire  from 
Northern  approximately  128  miles  of 
pipeline  with  pipe  diameters  ranging 
between  four  to  sixteen  inches  in 
Crockett,  Schleicher,  Sutton  and  Val 
Verde  Counties,  Texas,  and  seven 
transmission  lateral  compressor  stations 


located  in  Crockett,  Schleicher,  and 
Sutton  Counties,  Texas.  Additionally, 
Northern  proposes  to  abandon  and 
convey  to  Highlands  all  farm  taps, 
interconnecting  points,  and  delivery 
points  located  on  the  subject  facilities. 
Northern  relates  that  the  facilities  which 
it  proposes  to  abandon  and  convey  to 
Highlands  include  the  following 
segments:  Highlands  include  the 
following  segments:  HuUdale  Segment, 
HuUidale  Loop  Segment,  Hunt-Baggett 
Segment,  and  Vinegarone  Segment. 
Northern  states  that  the  segment 
facilities  will  be  conveyed  to  Highlands 
for  $3.1  million.  Northern  says  that  the 
subject  facihties  were  constructed  as  gas 
supply  facilities  in  order  for  Northern  to 
fulfill  its  merchant  sales  obligation  but 
are  no  longer  needed  by  Northern  as  its 
role  in  the  marketplace  has  changed 
from  a  merchant  or  natural  gas  to  a 
transporter  of  natural  gas. 

Northern  notes  that  Highlands  will 
file  a  companion  filing,  a  Petition  for 
Declaratory  Order,  which  will  seek  a 
determination  that  the  subject  facilities 
of  this  abandonment  application,  once 
conveyed  to  Highlands,  are  gathering 
facilities,  not  subject  to  the 
Commission's  jurisdiction  pursuant  to 
NGA  Section  1(b).  The  petition  was 
filed  June  6, 1995.  in  docket  No.  CP95- 
547-000. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  July  3. 
1995,  file  with  the  Federal  Energy 
Regulatory  Commission.  Washington, 
D.C.  20426.  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  to  the  Commission's  Rules 
and  Practice  and  Procedure  (18  CFR 
385.214  and  385.211)  and  the 
regulations  under  the  Natural  Gas  Act 
(18  CFR  157.10).  All  protests  filed  with 
the  Commission  will  be  considered  by 
it  in  determining  the  appropriate  action 
to  be  taken  but  vdll  not  serve  to  make 
the  protestants  parties  to  the 
proceeding.  Any  person  wishing  to 
become  a  party  in  any  proceeding 
herein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Conunission  by  Sections  7  and  15  of  the 
Natural  Gas  Act  and  the  Commission's 
Rules  of  Practice  and  Procedure,  a 
hearing  will  be  held  without  further 
notice  before  the  Commission  or  its 
designed  on  this  application  if  no 
motion  to  intervene  is  filed  within  the 
time  required  herein,  if  the  Commission 
en  its  own  review  of  the  matters  finds 
that  permission  and  approval  for  the 
proposed  abandonment  are  required  by 


the  public  convenience  and  necessity.  If 
a  motion  for  leave  to  intervene  is  timely 
filed,  or  if  the  Commission  on  its  own 
motion  believes  that  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procediu-e  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  Northern  to  appear  or  to 
be  represented  at  the  hearing. 
Linwood  A.  Watson.  Jr.. 
Acting  Secretary. 
[FR  Doc.  95-14743  Filed  6-15-95;  8:45  am] 

BtLUNG  COOE  e717-01-M 

Pocliet  No.  CP95-532-000] 

Southern  Natural  Gas  Co.;  Notice  of 
Request  Under  Blanket  Authorization 

June  12,  1995. 

Take  notice  that  on  June  1. 1995. 
Southern  Natural  Gas  Company 
(Southern),  Post  Office  Box  2563, 
Birmingham,  Alabama  35202-2563, 
filed  in  Docket  No.  CP95-532-000,  a 
request  pursuant  to  Sections  157.205 
and  157.211  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205  and  157.211)  for 
authorization  to  construct  and  operate  a 
new  delivery  point  for  service  to  U.S. 
Pipe  and  Foundry  Company  (U.S.  Pipe) 
under  Southern's  blanket  certificate 
issued  in  Docket  No.  CP82-406-000.  all 
as  more  fully  set  forth  in  the  request 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Specifically,  Southern  proposes  to 
construct  and  operate  certain 
measurement  and  other  appurtenant 
facilities  in  order  to  provide 
transportation  service  to  U.S.  Pipe  at  a 
new  delivery  point  for  service  on 
Southern's  Bessemer  Lateral  in  Jefferson 
County,  Alabama.  Southern  states  that  it 
proposes  to  locate  the  delivery  point  at 
or  near  Mile  Post  1.558  on  Southern's 
Bessemer  Lateral  in  Jefferson  County, 
Alabama.  Specifically,  the  facilities  at 
the  delivery  point  will  consist  of  a  4- 
inch  orifice  meter  and  a  3-inch  rotary 
meter,  tie-in  piping,  electronic  custody 
transfer  equipment  (ECT  Equipment) 
and  the  necessary  appurtenant  faciUties. 
The  estimated  cost  of  the  construction 
of  the  facilities  is  approximately 
$219,000.  U.S.  Pipe  has  compUed  with 
all  the  requirements  under  Section  36  of 
the  General  Terms  and  Conditions  of 
Southern's  FERC  Gas  Tariff  for  the 
installation  of  the  direct  dehvery 
connection  by  Southern  and  will 
reimburse  Southern  for  the  cost  of  the 
facilities. 

Southern  states  that  it  will  transport 
gas  on  behalf  of  U.S.  Pipe  pursuant  to 
its  Rate  Schedule  IT.  Southern  states 
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that  the  installation  of  the  proposed 
delivery  point  facihties  and  the 
transportation  provided  thereunder  will 
have  no  adverse  effect  on  its  firm 
requirements. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214)  a  motion  to 
intervene  or  notice  of  intervention  and 
pursuant  to  Section  157.205  of  the 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  a  protest  to  the' 
request.  If  no  protest  is  filed  within  the 
time  allowed  therefor,  the  proposed 
activity  is  deemed  to  be  authorized 
effective  on  the  day  after  the  time 
allowed  for  filing  a  protest.  If  a  protest 
is  filed  and  not  withdrawn  within  30 
days  after  the  time  allowed  for  filing  a 
protest,  the  instant  request  shall  be 
treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Linwood  A.  Watson.  Jr., 
Acting  Secretary. 
IFR  Doc.  95-14744  Filed  6-15-95;  8:45  am) 

HLUNQ  COO£  STIT-OI-M 


pocket  No.  ER95-1034-000] 

IGI  Resources,  Inc.;  Notice  of  Filing 

June  9, 1995. 

Take  notice  that  on  May  30, 1995,  IGI 
Resources,  Inc..  (IGI)  tendered  for  filing 
and  acceptance  a  supplement  to  its 
Application  submitted  in  this 
proceeding  on  May  11. 1995. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.,  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
June  23. 1995.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  wall  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  vdshing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Secretory. 

IFR  Doc.  95-14793  Filed  6-15-95;  8:45  am) 
BaXJNG  cooc  criT-oi-M 


(DocKat  No.  EL95-47-000,  et  ai.] 

R/legan-Racine  Associates,  Inc.,  et  ai.; 
Electric  Rate  and  Corporate  Regulation 
Filings 

June  9.  1995. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Megan-Racine  Associates,  Inc. 

(Docket  Nos.  EL95-47-000.  EL95^0-000 
and  QF89-58-001I 

On  May  23.  1995  Megan-Racine 
Associates.  Inc.  (Megan-Racine)  filed  a 
request  for  temporary  waiver  of  the 
Commission's  operating  and  efficiency 
standards  for  the  years  1991.  1992, 1993 
and  1994. 

-    Megan-Racine's  request  for  waiver 
was  included  in  its  filing  of  an  answer 
to  the  April  21. 1995  petition  for  a 
declaratory  order  revoking  the 
qualifying  status  of  a  topping-cycle 
cogeneration  facility  filed  by  Niagara 
Mohawk  Power  Corporation  (Niagara 
Mohawk)  in  Docket  No.  EL95-40-O00. 
The  facility,  owned  by  Megan-Racine 
Associates.  Inc.  in  Canton.  New  York, 
was  granted  certification  as  a  qualifying 
cogeneration  facility  in  an  order  dated 
January  27.  1989.  Megan-Racine 
Associates.  Inc.,  46  FERC  1  62,074 
(1989).  Niagara  Mohawk  claimed  in  its 
petition  that  for  the  years  1991. 1992. 
1993,  and  1994  the  facility  did  not  meet 
the  applicable  operating  and  efficiency 
standards  applicable  to  natural  gas- 
fired,  topping-cycle  qualifying 
cogeneration  facilities  under  section 
292.205  of  the  Commission's 
regulations.  18  CFR  292.205.  Niagara 
Mohawk  asked  the  Commission  to 
declare  that  the  facility  was  not  a 
qualifying  facility  for  the  years  1991. 
1992, 1993,  and  1994  and  asks  the 
Commission  to  revoke  certification  for 
the  years  1991, 1992, 1993  and  1994.  In 
its  answer  to  Niagara  Mohawk's 
petition,  Megan-Racine  asserts  that  at  all 
times  its  facility  operated  in  compliance 
with  the  Commission's  technical 
requirements.  In  the  alternative,  Megan- 
Racine  asks  that  the  Commission,  if  it 
finds  that  the  facility  did  not  operate  in 
compliance  with  the  operating  and 
efficiency  standards,  grant  waiver  for 
the  years  that  non-compliance  is  found. 

Comment  date:  June  30.  1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Torco  Energy  Marketing,  Inc. 

(Docket  No.  ER92^29-(X)5| 

Take  notice  that  on  May  22. 1995. 
Torco  Energy  Marketing.  Inc.  filed 
certain  information  as  required  by  the 
Commission.  Copies  of  Torco's 
informational  filing  are  on  file  with  the 


Commission  and  are  available  for  public 
inspection. 

3.  Cenergy,  Inc. 

(Docket  No.  ER94-1402-001I 

Take  notice  that  on  May  23,  1995. 
Cenergy,  Inc.  (Cenergy)  filed  certain 
information  as  required  by  the 
Commission.  Copies  of  Cenergy's 
informational  filing  are  on  file  with  the 
Commission  emd  are  available  for  public 
inspection. 

4.  Mississippi  Power  Company 

[Docket  No.  ER95-220-000I 

Take  notice  that  on  May  1, 1995, 
Mississippi  Power  Company  tendered 
for  filing  an  amendment  in  the  above- 
referenced  docket. 

Comment  date:  June  23, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  New  England  Power  Company 

(Docket  No.  ER95-761-0001 

Take  notice  that  New  England  Power 
Company  on  May  2, 1995,  tendered  a 
request  for  deferral  of  action  in  this 
docket. 

Comment  date:  June  23, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Northern  States  Power  Company 
(Minnesota) 

(Docket  No.  ER95-867-0001 

Take  notice  that  May  25. 1995. 
Northern  States  Power  Company 
(Minnesota)  (NSP)  tendered  for  filing  an 
amendment  to  the  original  Installation 
and  Ownership  Agreement  filed  on 
April  4,  1995.  between  NSP  and 
Minnkota  Power  Cooperative.  Inc. 
(MPC).  The  agreement  allows  MPC  to 
double  circuit  a  quarter  of  a  mile  of  an 
existing  NSP  transmission  line  between 
NSP's  Prairie  and  Gateway  Substations. 
The  amendment  provides  a  complete 
breakdown  of  the  estimated  costs 
associated  with  the  project. 

NSP  requests  that  the  Commission 
accept  for  filing  this  amendment 
effective  as  of  August  1. 1995.  NSP 
requests  that  the  amendment  be 
accepted  as  a  supplement  to  Rate 
Schedule  No.  284,  the  rate  schedule  for 
previously  filed  agreements  between 
NSP  and  MPC. 

Comment  date:  June  23,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Progas  Power.  Incorporated 

(Docket  No.  ER95-968-000| 

Take  notice  that  on  June  5,  1995, 
Progas  Power.  Incorporated  tendered  for 
filing  an  amendment  in  the  above- 
referenced  docket. 
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Comment  date:  June  23.  1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Arizona  Public  Service  Company 

(Docket  No.  ER95-1132-000) 

Take  notice  that  on  May  31. 1995. 
Arizona  Public  Service  Company  (APS), 
tendered  for  filing  Amendments  under 
the  following  Rate  Schedules: 


Rate  schedule 

Customers 

Amend- 
ments 

FPC  68 

Electrical  Dis- 
trict No.  1. 

Amend- 

ment No. 

FERC  126  

Electrical  Dis- 
trict No.  6. 

Do. 

FERC  128  

Electrical  Dis- 
trict No.  7. 

Do. 

FERC  140  

Electrical  Dis- 
trict No.  8. 

Do. 

FERC  141  

Aguila  Irriga- 
tion District. 

Do. 

FERC  142  

McMullen  Val- 
ley Water 
Conserva- 
tion and 
Drainage 
District., 

Do. 

FERC  143  

Tonopah  Irri- 
gation Dis- 
trict 

Do. 

FERC  153  

Harquahala 
Valley 
Power  Dis- 
trict. 

Do. 

FERC  155  

Buckeye 
Water  Con- 
servation 
and  Drairv 
age  District 

Do. 

FERC  158  

Roosevelt  Irri- 
gation Dis- 
trict. 

Do. 

FERC  168  

Maricopa 
County  Mu- 
nicipal 
Water  Con- 
servation 
District  No. 
1. 

Do. 

The  Amendments  provide  for  the  two- 
year  extension  of  the  suspension  of  a  12- 
month  billing  demand  ratchet  included 
in  the  current  Wholesale  Power 
Agreements  applicable  to  each  of  the 
above  listed  irrigation  resale  class 
customer  (Districts).  Current  rate  levels 
are  unaffected  and  all  other  rates,  terms 
and  conditions  for  each  District  are  not 
changed  from  those  currently  on  file 
with  the  Commission. 

APS  and  the  above  Districts  request 
waiver  of  the  Commission's  Notice 
Requirements  in  18  CFR  35.3(a)  under 
§  35.11  to  allow  the  Amendment  to 
become  effective  June  1,  1995. 

A  copy  of  this  filing  has  been  served 
on  the  Districts  and  the  Arizona 
Corporation  Commission. 


Comment  date:  Jime  23, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  The  Washington  Water  Power 

(Docket  No.  ER95-1 134-000  Company] 

Take  notice  that  on  May  31, 1995,  The 
Washington  Water  Power  Company 
(WWP),  tendered  for  filing  vdth  the 
Federal  Energy  Regulatory  Commission 
pursuant  to  18  CFR  35.12,  an  Agreement 
for  the  sale  of  100  MW  of  firm  energy 
and  150  MW  of  winter  season  peaking 
capacity  and  associated  energy  (fifty 
percent  load  factor)  to  Public  Utility 
District  No.  1  of  Clark  County, 
Washington  (Clark)  for  an  initial  period 
of  three  years. 

Comment  date:  June  23,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Northeast  Utilities  Service 

[Docket  No.  ER95-1 136-000  Company) 

Take  notice  that  on  May  31, 1995, 
Northeast  UtiUties  Service  Company 
(NUSCO),  tendered  for  filing  a  Service 
Agreement  with  Old  Dominion  Electric 
Cooperative  (ODEC)  under  the  NU 
System  Companies  System  Power  Sales/ 
Exchange  Tariff  No.  6. 

NUSCO  states  that  a  copy  of  this  filing 
has  been  mailed  to  ODEC. 

NUSCO  requests  that  the  Service 
Agreement  become  effective  on  July  1, 
1995. 

Comment  date:  June  23. 1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Southwestern  Public  Service 

[Docket  No.  ER95-1138-000  Company] 
Take  notice  that  on  May  31,  1995. 
Southwestern  Public  Service  Company 
(SPS).  tendered  for  filing  pursuant  to 
Section  205  of  the  Federal  Power  Act 
and  Part  35  of  the  Commission's 
Regulations,  comparable  "Transmission 
Tariffs".  Pursuant  to  the  terms  of  the 
Transmission  Tariffs,  SPS  will  offer 
Network  Integration  Service.  Firm  and 
Non-Firm  Point-to-Point  Transmission 
Service,  as  well  as  a  variety  of  Ancillary 
Services. 

Comment  date:  June  23,  1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  UtiliCorp  United  Inc. 

[Docket  No.  ES94-1 3-002] 

Take  notice  that  on  June  7.  1995. 
UtiliCorp  United  Inc.  (UtiliCorp)  filed 
an  amendment  to  its  application  in 
Docket  Nos.  ES94-1 3-000  and  ES94- 
13-001.  under  §  204  of  the  Federal 
Power  Act.  By  letter  order  dated  March 
1. 1994.  (66  FERC  1 62.109),  UtiliCorp 
was  authorized  to  issue  corporate 


guaranties  in  support  of  Secured 
Debentures  in  an  cunount  of  not  more 
than  $40  milUon  (Canadian^  to  be  issued 
by  West  Kootenay  Power,  Ltd.  (WKP) 
during  1994  and  1995.  UtiUCorp 
requests  that  the  authorization  be 
amended  to  authorize  UtiliCorp  to  issue 
corporate  guaranties  in  support  of 
secured  or  unseciued  debt  obligations  of 
WKP  during  1995. 

Comment  date:  July  6, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  lES  Utilities  Inc. 

(Docket  No.  ES94-20-002J 

Take  notice  that  on  June  7.  1995.  lES 
Utilities  Inc.  (lES)  filed  an  amendment 
to  its  application  in  Docket  Nos.  ES94- 
20-000  and  ES94-2O-O01,  under  §  204 
of  the  Federal  Power  Act.  By  letter  order 
dated  April  11.  1994.  (67  FERC 
^  62.040),  lES  was  authorized  to  issue, 
over  a  two-year  period,  not  more  than 
$250  million  of  long-term  notes  or 
collateral  trust  bonds  including  $100 
million  of  collateral  trust  bonds  to  be 
issued  to  Metropolitan  Life  Insurance 
Company  (Met  Life)  or  an  affiliate  of 
Met  Life.  The  anticipated  placement 
with  Met  Life  or  an  affiUate  of  Met  Life 
did  not  take  place.  lES  requests  that  the 
authorization  be  amended  to  authorize 
lES  to  issue  not  more  than  $250  million 
of  long-term  notes  or  collateral  trust 
bonds  without  specifying  any 
purchaser. 

Comment  date:  July  6, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  The  Washington  Water  Power 
Company 

(Docket  No.  ER95-1 135-000  Company] 

Take  notice  that  on  May  31,  1995,  The 
Washington  Water  Power  Company 
(WWP),  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
pursuant  to  18  CFR  35.12,  a  unit 
contingent  agreement  and  backup 
agreement  for  the  sale  of  10  MW  of  firm 
capacity  and  associated  energy  to  the 
Eugene  Water  and  Electric  Board, 
Eugene,  Oregon  for  an  initial  period  of 
five  years. 

Comment  date:  June  23, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  N.E., 
Washington,  D.C.  20426.  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
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385.214).  All  such  motions  or  protests 

should  be  filed  on  or  before  the 

Comment  date.  Protests  will  be 

considered  by  the  Commission  in 

determining  the  appropriate  action  to  be 

taken,  but  will  not  serve  to  make 

protestants  parties  to  the  proceeding. 

Any  person  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  95-14739  Filed  6-15-95;  8:45  ami 

MLLMO  COOC  STIT-OI-P 

Pockat  No.  CP90-1 849-003,  «t  al.] 

The  Washington  Water  Power 
Company,  et  al.;  Natural  Gas 
Certificate  Filings 

Junes.  1995. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  The  Washington  Water  Power 
Company 

[Docket  No.  CP9O-1849-0O31 

Take  notice  that  on  Jime  2,  1995,  The 
Washington  Water  Power  Company 
("Water  Power"),  East  1411  Mission 
Avenue,  Spokane,  Washington  99202, 
filed  an  application  under  Section  7  of 
the  Natural  Gas  Act  for  authority  to 
amend  its  existing  certificate  to  allow 
for  the  continuation,  for  a  limited  term, 
the  release  of  a  portion  of  its  Jackson 
Prairie  Storage  Project  deliverability  and 
capacity  to  Cascade  Natural  Gas 
Corporation  (Cascade),  all  as  more  fully 
set  forth  in  the  application  which  is  on 
file  with  the  Commission  and  open  to 
the  public  inspection. 

Water  Power  states  that  it  is  a  local 
distribution  company  engaged  in  the 
business  of  distributing  natural  gas 
within  the  states  of  Washington, 
Oregon,  California  and  Idaho.  Water 
Power  explains  that  is  a  one-third  owTier 
of  a  natural  storage  field  located  in 
Lewis  County,  Washington,  referred  to 
as  the  Jackson  Prairie  Storage  Project 
(Jackson  Prairie).  Water  Power  explains 
that  the  remaining  undivided  ownership 
interests  belong  to  Northwest  Pipeline 
Corporation  and  Washington  Natural 
Gas  Company,  with  the  latter  designated 
as  the  Project  Operator. 

Water  Power  explains  that  Cascade 
and  Water  Power  previously  entered 
into  an  Agreement  dated  July  23, 1990, 
entitled  "Release  of  Jackson  Prairie 
Storage  Capacity"  (Release  Agreement). 
Water  Power  explains  that  the  Release 
Agreement  calls  for  the  release  of 
150,000  therms  per  day  of  firm 


deliverability,  55,328  therms  per  day  of 
"best  efforts"  deliverability,  and 
4,800,000  therms  of  seasonal  capacity  to 
Cascade.  Water  Power  states  that  the 
Release  Agreement  provided  for  an 
initial  term  expiring  on  April  30,  1995. 

Water  Power  proposes  to  continue  the 
release  of  Jackson  Prairie  deliverability 
and  capacity  for  an  additional  limited 
term  expiring  on  April  30, 1998,  with 
pregranted  abandonment.  Water  Power 
states  that  the  release  would  be  on  the 
same  terms  and  conditions  as 
previously  approved  by  the 
Conunission. 

Comment  date:  June  29, 1995,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

2.  Northwest  Pipeline  Corporation 

[Docket  No.  CP90-215&-002I 

Take  notice  that  on  June  2,  1995, 
Northwest  Pipeline  Corporation 
(Northwest),  295  Chipeta  Way,  Salt  Lake 
City,  Utah  84158,  filed  an  application  in 
Docket  No.  CP90-2158-002,  pursuant  to 
Sections  7(b)  and  7(c)  of  the  Natural  Gas 
Act,  for  authority  to  amend  existing 
certificate  and  abemdonment 
authorizations  to  permit  a  three  year 
continuation  beyond  the  originally 
scheduled  April  30, 1995  expiration 
date,  until  April  30,  1998.  all  as  more 
fully  described  in  the  application  which 
is  on  file  with  the  Commission  and 
available  for  public  inspection. 

Northwest  states  that  the 
Commission's  November  23, 1990  order 
authorized  Washington  Water  Power 
Company  (Water  Power),  pursuant  to  an 
agreement  dated  July  23,  1990  (Release 
Agreement),  to  release  480,000  dth  of 
storage  capacity,  15,000  Dth  per  day  of 
firm  deliverability  and  5,533  Dth  per 
day  of  best  efforts  deliverability  to 
Cascade  Natiual  Gas  Corporation 
(Cascade)  all  attributable  to  Water 
Power's  ownership  share  of  the  Jackson 
Prairie  Storage  Project  (Jackson  Prairie), 
for  a  limited  term  expiring  April  30, 
1995.  Northwest  explains  that  the 
November  23, 1990  order  authorized 
Northwest  to  correspondingly  reduce  its 
existing  Rate  Schedule  SGS-1  storage 
service  obligations  to  Water  Power  and 
to  provide  replacement  Rate  Schedule 
SGS-1  service  to  Cascade,  both  for  a 
limited  term  expiring  April  30,  1995. 

Northwest  states  that  by  an  April  28, 
1995  amendment  to  the  Release 
Agreement,  Water  Power  and  Cascade 
have  agreed  to  extend  the  release  of 
Jackson  Prairie  capacity  and 
deliverability  for  an  additional  three 
years.  Northwest  requests  amendments 
to  its  existing  limited  term 
abandonment  and  certificate 
authorizations  to  reflect  continuation  of 


the  release-related  Rate  Schedule  SGS- 
1  service  changes  until  April  30,  1998. 

Comment  date:  Jime  29, 1995,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

3.  Mojave  Pipeline  Company 

(Docket  No.  CP95-522-0001 

Take  notice  that  on  May  25,  1995, 
Mojave  Pipeline  Company  (Mojave), 
5001  E.  Commercenter  Drive,  Suite  300, 
Bakersfield,  California  93309,  filed  in 
Docket  No.  CP95-522-000  a  request 
pursuant  to  Sections  157.205  and 
157.211  of  the  Commission's 
Regulations  under  the  Natiual  Gas  Act 
(18  CFR  157.205, 157.211)  for 
authorization  to  upgrade  an  existing 
delivery  point,  located  in  San 
Bernardino  County,  California  to 
accommodate  increased  natural  gas 
deliveries  under  Mojave's  blanket 
certificate  issued  in  Docket  Nos.  CP89- 
001-000  and  CP89-O02-000  pursuant  to 
Section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  that 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Mojave  proposes  to  upgrade  its 
existing  Hector  Delivery  Point  in  order 
to  deliver  up  to  280,000  MMBtu  of 
hatuxal  gas  per  day  to  Southern 
California  Gas  Company  and  other 
potential  customers.  Mojave  states  that 
it  would  install  an  additional  12-inch 
meter  tube,  costing  approximately 
$70,000,  to  provide  additional  delivery 
capacity.  Mojave  asserts  that  increased 
gas  deliveries  through  the  new  facilities 
would  have  no  impact  on  its  ability  to 
make  peak  day  and  aimual  deliveries. 
Mojave  also  states  that  this  application 
will  not  have  any  effect  on  its  pending 
rate  case  in  Docket  No.  RP95-1 75-000. 

Comment  date:  July  24, 1995,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

4.  National  Fuel  Gas  Supply 
Corporation 

[Docket  No.  CP95-533-0001 

Take  notice  that  on  June  1, 1995, 
National  Fuel  Gas  Supply  Corporation 
(National),  10  Lafayette  Square,  Buffalo, 
New  York  14203,  filed  a  request  with 
the  Commission  in  Docket  No.  CP95- 
533-000  pursuant  to  Sections  157.205 
and  157.212  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(NGA)  to  construct  and  operate 
appurtenant  facilities  at  an  existing 
delivery  tap  authorized  in  blanket 
certificate  issued  in  Docket  No.  CP83— 4- 
000,  all  as  more  fully  set  forth  in  the 
request  on  file  with  the  Commission  and 
open  to  public  insi)ection. 

National  proposes  to  construct  and 
operate  appurtenant  facilities  at  an 


existing  delivery  tap  located  in  Mercer 
County,  Peimsylvania,  The  proposed 
facilities  would  provide  service  to  an 
existing  firm  transportation  customer. 
National  Fuel  Gas  Distribution 
Corporation  (Distribution).  National 
states  that  the  actual  construction  would 
consist  of  replacing  an  obsolete 
regulator  with  a  regulator  having  a 
higher  designed  capacity  that  would 
improve  efficiency,  flexibility  and 
reliability.  The  estimated  cost  of  the 
upgraded  regulator  would  be  $500, 
which  National  reports  as  being  less 
costly  than  replacing  the  regulator  with 
the  same  model. 

Comment  date:  July  24, 1995,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

5.  Natural  Gas  Pipeline  Company  of 
America 

[Docket  No.  CP95-534-0001 

Take  notice  that  on  June  1, 1995, 
Natural  Gas  Pipeline  Company  of 
America  (Natural),  701  East  22nd  Street, 
Lombard,  Illinois  60148,  filed  in  Docket 
No.  CP95-534-000,  an  apphcation 
pursuant  to  Section  7(b)  of  the  Natiu-al 
Gas  Act  for  permission  and  approval  to 
abandon,  effective  December  1,  1995: 

(1)  A  total  maximum  daily 
withdrawal  quantity  (dwq)  of  100,573 
Mcf  of  firm  storage  service  authorized  in 
Docket  No.  CP76-5 17-000  under 
Natural's  Rate  Schedule  LS-2  for  all 
four  (4)  of  its  remaining  Rate  Schedule 
LS-2  customers.  Natural  further 
requests  authority  to  terminate  and 
cancel  its  Rate  Schedule  LS-2;  and 

(2)  A  total  maximum  dwq  of  17,954 
Mcf  of  firm  storage  service  authorized  in 
Docket  No.  CP78-1 75-000  under 
Natural's  Rate  Schedule  LS-3  for  all  five 
(5)  of  its  remaining  Rate  Schedule  LS- 

3  customers.  Natural  further  requests 
authority  to  terminate  and  cancel  its 
Rate  Schedule  LS-3. 

Natural  states  it  currently  provides 
storage  services  under  its  Rate 
Schedules  LS-2  and  LS-3  up  to  a  total 
maximum  dwq  of  100,573  Mcf  and 
17,954  Mcf,  respectively,  for  the 
customers  listed  below: 


Name  of  Rate  Schedule  L&-2 
customer 


Associated  Natural  Gas  Company 

North  Shore  Gas  Company  

The  Peoples  Gas  Light  and  Coke 

Company 

Wisconsin  Natural  Gas  Company 

Total 


Maximum 
DWQ 
(/Mcf) 


600 
30,000 

68,412 
1,561 


Name  of  Rate  Schedule  LS-3 
customer 


I.E.S.  Utilities.  Inc 

Iowa    Illinois    Gas    and    Electric 

Company 

Midwest  Gas 

City  of  Nebraska  City.  Netxaska  .. 
Wisconsin  Natural  Gas  Company 

Total - 


MaxirTKim 
DWQ 
(/Mcf) 


2,031 

14,000 

580 

343 

1.000 


17,954 


100,573 


Natural  states  it  has  provided  Rate 
Schedule  LS-2  and  LS-3  storage 
services  for  the  above  customers  as 
authorized  in  Docket  Nos.  CP76-517- 

000  and  CP78-1 75-000,  respectively. 
Natural  states  that  its  Rate  Schedule  LS- 
2  and  LS-3  service  agreements  wiH 
expire  December  1,  1995.  Natural 
further  states  that  its  customers  with 
expiring  contracts  have  an  option  to 
remain  storage  customers  on  Natural  by 
electing  "open  access"  services  under 
procedures  as  approved  in  Docket  No. 
RP95-242-000. 

Comment  date:  June  29, 1995,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

6.  Natural  Gas  Pipeline  Company  of 
America 

[Docket  No.  CP95-535-0001 

Take  notice  that  on  June  1, 1995, 
Natural  Gas  Pipeline  Company  of 
America  (Natural),  701  East  22nd  Street, 
Lombard,  Illinois  60148,  filed  in  Docket 
No.  CP95-535-000,  an  application 
pursuant  to  Section  7(b)  of  the  Natural 
Gas  Act  for  permission  and  approval  to 
abandon,  effective  December  1,  1995:  a 
total  maximum  daily  withdrawal 
quantity  (dwq)  of  1,480,800  Mcf  of  firm 
storage  service  authorized  in  Docket 
Nos.  G-1757,  G-6674,  G-15328,  G- 
18448,  CP60-28,  CP61-97,  CP62-79, 
CP62-256,  CP64-113,  CP65-169,  CP66- 
169,  CP68-164,  CP69-164,  and  CP70- 
119  under  Natural's  Rate  Schedule  S-1 
for  all  thirteen  (13)  of  its  remaining  S- 

1  customers.  Natural  further  requests 
authority  to  terminate  and  cancel  its 
Rate  Schedule  S^l. 

Natural  states  it  currently  provides 
storage  services  under  its  Rate  Schedule 
S-1  up  to  a  total  maximum  dwq  of 
1 ,480,800  Mcf  for  the  customers  listed 
below: 


NatDe  of  Rate  Schedule  S-1 
customer 


Associated  Natural  Gas  Company 

Illinois  Power  Company  

Interstate  Power  Company 

I.E.S.  Utilities.  Inc 

Iowa-Illinois    Gas    and    Electric 

Company 

Midwest  Gas 


Maximum 
DWQ 
(/Mcf) 


1,838 
33.976 

9.003 
30.460 

160,081 
16,421 


Name  of  Rate  Schedule  S-1 
customer 


City  of  Netxaska  City,  Netxaska  .. 
Northern  Illinois  Gas  Conrpany  .... 
Northern   Indiana  Publk:  Service 

Company 

North  Shore  Gas  Conpany 

The  Peoples  Gas  Light  and  Coke 

Company  

Sullivan,  Illinois,  City  of  ~ 

Wisconsin  Natural  Gas  Company 


Total 


Maximum 
DWQ 
(/Mcf) 


4,462 
464,768 

166,238 
53,029 

527,810 

1,693 

11,021 


1,480,800 


Natural  states  that  of  its  thirteen  (13) 
remaining  Rate  Schedule  S-1 
customers,  all  but  four  (4)  of  these 
customer's  service  agreements  have  or 
will  expire  on  or  before  December  1, 
1995.  Natural  states  its  Rate  Schedule 
S— 1  service  agreements  with  Midwest 
Gas,  City  of  Nebraska  City,  Nebraska, 
Northern  Illinois  Gas  Company,  and 
Northern  Indiana  Public  Service 
Company  expire  on  April  1, 1996. 
Natural  states  that  these  four  service 
agreements  will  be  automatically 
converted  to  replacement  "open  access" 
service  agreements  for  their  remaining 
terms.  Natiual  states  that  customers 
with  expiring  contracts  have  an  option 
to  remain  storage  customers  on  Natural 
by  electing  "open  access"  service  under 
procedures  approved  in  Docket  No. 
RP95-242-000. 

Comment  date:  Jime  29,  1995,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

7.  Williston  Basin  Interstate  Pipeline 
Company 

[Docket  No.  CP95-546-000| 

Take  notice  that  on  June  6,  1995, 
Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin),  200  North 
Third  Street.  Suite  300,  Bismarck,  North 
Dakota  58501,  filed  in  Docket  No.  CP95- 
546-000  an  application  pursuant  to 
Section  7(b)  of  the  Natural  Gas  Act. 
requesting  permission  and  approval  to 
abandon  approximately  13.4  miles  of 
transmission  pipeline  in  Sheridan  and 
Johnson  Coimties,  Wyoming,  all  as  more 
fully  set  forth  in  the  application  on  file 
with  the  Commission  and  open  to 
public  inspection. 

Specifically.  Williston  Basin  states 
that  it  proposes  to  abandon 
approximately  13.4  miles  of  the  8-inch 
Billy  Creek-Sheridan  transmission  line 
beginning  in  Johnson  County,  Wyoming 
and  terminating  in  Sheridan  County, 
Wyoming.  It  is  averred  that  the  Billy 
Creek-Sheridan  line  was  installed  in 
1930  and  that  severe  corrosion  and  leaks 
have  been  found  throughout  the  line. 
This  proposal  represents  a  companion 
j  to  WilUston  Basin's  request  in  Docket 
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No.  CP95-233-000,  where  Williston 
Basin  proposes  to  replace  approximately 
13.4  miles  of  its  Billy  Creek  Sheridan 
transmission  line  in  Johnson  and 
Sheridan  Counties,  Wyoming.  It  is 
stated  that  the  facilities  will  be 
abandoned  in  place  and  are  located 
entirely  on  existing  right-of-way. 

Comment  date:  June  29.  1995.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
to  make  any  protest  with  reference  to 
said  application  should  on  or  before  the 
comment  date,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  D.C.  20426.  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Conunission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211J 
and  the  Regulations  under  the  Natiiral 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procediu*.  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  and/or  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  applicant  to  appear  or 
be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may.  within  45  days  after  issuance 
of  the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 


Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
(FR  Doc.  95-14740  Filed  6-15-95;  8:45  am] 

BILLMO  COOC  fn7-01-P 

[Dock«t  HOi  CP96-647-000,  et  al.] 

Highlands  Qa1h«r1ng  and  Processing 
Company,  at  al.;  Natural  Qas 
Cartificato  Filings 

June  9, 1995. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Highlands  Gathering  and  Processing 
Company 

(Docket  No.  CP95-547-0001 

Take  notice  that  on  June  6.  1995, 
Highlands  Gathering  and  Processing 
Company  (Highlands),  Highland  Place  I, 
8085  S  Chester  Street.  Suite  114, 
Englewood,  Colorado  80112.  filed  a 
petition  in  Docket  No.  CP95-547-000, 
requesting  that  the  Commission  declare 
that  certain  West  Texas  facilities  to  be 
acquired  by  Highlands  from  Northern 
Natural  Gas  Company  (Northern)  are 
gathering  facilities  within  the  meaning 
of  Section  1(b)  of  the  Natural  Gas  Act 
(NGA)  and  therefore,  exempt  from 
Commission  jurisdiction,  all  as  more 
fully  set  forth  in  the  petition  which  is 
on  file  with  the  Commission  and  open 
to  public  inspection. 

Highlands  relates  that  it  currently 
owns  and  operates  extensive  facilities 
for  the  gathering,  treating,  and 
processing  of  natural  gas  in  the  Permian 
Production  Area  of  West  Texas,  and  that 
all  of  its  current  operations  are  exempt 
from  Commission  jurisdiction  pursuant 
to  NGA  Section  1(b).  Highlands  states 
that  it  does  not  perform  any 
jurisdictional  transportation  services. 

It  is  stated  that  on  April  21, 1995, 
Highlands,  Northern,  and  Highlands  Gas 
Corp.  entered  into  an  Asset  Purchase 
Agreement  purauant  to  which 
Highlands  will  acquire  from  Northern 
approximately  127  miles  of  four  inch  to 
sixteen  inch  pipeline,  in  addition  to 
seven  compression  stations,  all  of  which 
are  upstream  of  Northern's  transmission 
facilities  which  commence  at  the  El 
Dorado  compressor  station.  Upon 


completion  of  the  acquisition  of  the 
facilities.  Highlands  asserts  that  it  will 
use  them  in  combination  with  its 
existing  gathering  system  to  gather  and 
process  gas  and  to  offer  a  full  range  of 
services  on  terms  dictated  by  market 
conditions  to  producers  and  gas 
purchasers. 

Highlands  notes  that  Northern  has 
filed  in  Docket  No.  CP95-543-000,  a 
companion  abandonment  application 
pursuant  to  Section  7(b)  of  the  NGA.  for 
permission  to  abandon,  by  sale  to 
Highlands,  the  subject  facilities,  with 
appiutenances,  located  in  Crockett, 
Schleicher.  Sutton,  and  Val  Verde 
Counties,  Texas. 

Highlands  states  that  the  facilities 
consist  of  three  interconnected  pipeline 
segments:  the  Hunt-Baggett  Segment, 
the  Vinegarone  Segment  and  the 
Huildale  Segment,  which  intersect  at 
the  El  Dorado  compression  station. 
Highlands  says  it  intends  to  operate  the 
segments  as  an  integrated  single  system 
for  the  purpose  of  gathering.  Highlands 
indicates  that  the  seven  compressor 
stations  are  rated  at  between  75  and 
2313  horsepower  with  five  of  them 
operating  at  195  horsepower  or  less,  and 
that  although  certain  pipeline  segments 
may  realize  pressures  up  to  500  psig, 
most  of  the  facilities  are  operated  at 
pressures  of  300  psig  or  less. 

Highlands  submits  that  the  subject 
facilities  described  in  its  petition  meet 
the  criteria  of  "gathering  facilities" 
under  Section  1(b)  of  the  NGA  as 
interpreted  by  the  Commission  using 
the  "primary  function"  test,  as  set  forth 
in  Farmland  Industries,  Inc..  23  FERC 
1 61,063  (1983).  Highlands  asserts  that 
the  following  facilities,  described  in 
more  detail  in  the  petition,  meet  the 
Commission's  standards  for  gathering: 
the  length  and  diameter  of  the  pipelines; 
the  El  Dorado  compressor  station 
considered  as  the  central  point  in  the 
field  where  the  three  pipeline  segments 
converge  before  discharging  gas  into 
Northern's  transmission  system;  the 
pipelines  which  transport  gas  from  field 
gathering  systems  to  the  transmission 
facilities  of  an  interstate  pipeline 
company  or  to  a  gas  processing  plant 
prior  to  delivery  into  such  transmission 
facilities;  the  size  and  operating 
pressure  of  the  facilities;  and  the 
amount  and  use  of  compression 
capacity. 

Comment  date:  Jime  30. 1995,  in 
accordance  with  the  first  paragraph  of 
Standard  Paragraph  F  at  the  end  of  this 
notice. 

2.  Overthnist  Pipeline  Company 

[Docket  No.  CP95-545-000i 

Take  notice  that  on  June  5,  1995, 
Overthrust  Pipeline  Company 


(Overthnist),  79  South  State  Street,  Salt 
Lake  City,  Utah  84111  filed  in  Docket 
No.  CP95-545-O00  an  application 
pursuant  to  Section  7(b)  of  the  Natural 
Gas  Act,  as  amended,  and  Sections 
157.7  and  157.18  of  the  Commission's 
Regulations  thereunder  for  permission 
and  approval  to  abandon  natural  gas 
transportation  service  for  Columbia  Gas 
Transportation  Corporation  (Columbia) 
and  charge  and  collect  from  Columbia  a 
negotiated  exit  fee  all  as  more  fully  set 
forth  in  the  application  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Overthrust  proposes  to  abandon  the 
firm  transportation  service  provided  for 
Columbia  pursuant  to  a  October  8, 1982 
transportation  agreement  (the 
Agreement)  which  provided  for 
Overthrust  to  transport  and  deliver,  for 
Columbia's  account,  up  to  a  maximum 
of  55,000  Mcf  per  day  purchased  by 
Columbia  from  Chevron  USA,  Inc.'s 
Carter  Creek  and  Whitney  Canyon  fields 
located  in  the  Overthrust  Producing 
Area  of  Uinta  County,  Wyoming. 
Overthrust  indicates  that  the 
transportation  service  was  provided 
pursuant  to  Overthrust's  Rate  Schedule 
T.  Overthrust,  noting  that  the  contract 
will  expire  on  January  1,  2003.  explains 
that  Columbia  informed  Overthrust  that 
it  implemented  restructured  services 
under  the  Commission's  Order  No.  636 
effective  October  1.  1993.  and  that,  as  a 
result  of  the  restructuring.  Columbia  no 
longer  requires  the  transportation 
service  under  the  agreement. 

Overthrust  further  states  that  on 
March  3,  1995,  Overthrust  and 
Columbia  entered  into  a  Stipulation 
terminating  all  contractual  obligations 
established  under  the  Agreement 
through  the  payment  of  a  negotiated  exit 
fee  by  Columbia  to  Overthrust. 

Additionally,  Overthrust  states  that  it 
does  not  propose  to  abandon  any 
facilities  in  conjunction  with  the  instant 
abandonment  authorization  request  nor 
will  there  be  any  abandonment  of 
facilities  as  a  result  of  the  Commission 
granting  the  requested  abandonment 
authorization. 

Comment  date:  June  30,  1995.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

3.  Panhandle  Eastern  Pipe  Line 
Company  and  Trunkline  Gas  Company 

[Docket  No.  CP95-542-0001 

Take  notice  that  on  June  5.  1995, 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle)  and  Trunkline  Gas 
Company  (Trunkline).  P.O.  Box  1642. 
Houston.  Texas  77251-1642,  filed  a 
joint  application  with  the  Commission 
in  Docket  No.  CP95-542-O00  pursuant 
to  Section  7(b)  of  the  Natural  Gas  Act 


(NGA)  for  permission  and  approval  to 
abandon  an  emergency  exchange 
agreement  which  was  authorized  in 
Docket  No.  CP76-6,i  all  as  more  fully 
set  forth  in  the  application  which  is 
open  to  the  public  inspection. 

Panhandle  and  Trunkline,  by  mutual 
agreement,  propose  to  abandon  their 
emergency  exchange  services  provided 
under  Panhandle's  and  Trunkline's 
respective  FERC  Rate  Schedules  E-1 1 
and  E-18.  Panhandle  and  Trunkline 
state  that  no  facilities  would  be 
abandoned  in  this  proposal,  rather  the 
interconnection  of  Parihandle's  4-inch 
diameter  lateral  and  Tnmkline's  26-inch 
diameter  mainline  in  Vermilion  County, 
Illinois,  would  remain  in  place  and 
available  for  open-access  transportation 
service.  In  the  event  that  future 
emergency  service  should  become 
necessary.  Panhandle  and  Trunkline 
state  that  it  would  be  performed  under 
Part  284,  subpart  I  of  the  Commission's 
Regulations. 

Comment  date:  June  30,  1995,  in" 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

4.  K  N  Interstate  Gas  Transmission 
Company 

.[Docket  No.  CP95-53(MK)Ol 

Take  notice  that  on  May  31, 1995,  K 
N  Interstate  Gas  Transmission  Company 
(K  N  Interstate).  P.O.  Box  281304. 
Lakewood.  Colorado  80228-8304.  filed 
in  Docket  No.  CP95-530-000  a  request 
pursuant  to  Sections  157.205  and 
157.212  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205.  157.212)  for 
authorization  to  install  and  operate 
eight  new  delivery  points  located  on  K 
N  Interstate 's  main  transmission  system 
in  Adams.  Boone,  Dawson.  Harlan. 
Howard,  Webster  and  York  Counties, 
Nebraska  and  Phillips  County,  Colorado 
under  K  N  Interstate's  blanket  certificate 
issued  in  Docket  No.  CP83-140-000,  et 
al,  pursuant  to  Section  7  of  the  Natural 
Gas  Act,  all  as  more  fully  set  forth  in  the 
request  that  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

K  N  Interatate  states  that  the  proposed 
delivery  points  will  be  added  ujider  an 
existing  transportation  agreement 
between  K  N  Interstate  and  K  N  Energy, 
Inc.  (K  N)  and  will  be  used  by  K  N  to 
facilitate  the  delivery  of  natural  gas  to 
new  direct  retail  customers. 

Comment  date:  July  24. 1995.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


»  55  FPC  1041  (1976). 


5.  Viking  Gas  Transmission  Company 

(Docket  No.  C3>95-539-O00l 

Take  notice  that  on  June  2.  1995, 
Viking  Gas  Transmission  Company 
(Viking),  1010  Milam  Street,  P.O.  Box 
2511,  Houston,  Texas  77252.  filed  in 
Docket  No.  CP95-539-000  a  request 
pursuant  to  Sections  157.205  and 
157.212  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205,  157.212)  for 
authorization  to  establish  an  additional    ' 
delivery  point  for  firm  gas 
transportation  services  to  the  City  of 
Randall,  Minnesota,  under  Viking's 
blanket  certificate  issued  in  Docket  No. 
CP82-414-000  pursuant  to  Section  7  of 
the  Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Viking  states  that  the  Cambridge 
delivery  point  will  be  located  in 
^orrison  County,  Minnesota,  on 
'iking's  system  and  that  the  total 
quantities  to  be  delivered  to  Randall 
will  not  exceed  contract  quantities. 
Viking  indicates  that  its  has  sufficient 
capacity  in  its  system  to  accomplish  the 
delivery  of  gas  to  the  proposed  delivery 
point  without  detriment  to  any  of  its 
other  customers. 

The  City  of  Randall  has  agreed  to 
reimburse  Viking  for  the  costs  of  the 
necessary  facilities  which  consist  of  a 
two-inch  hot  tap.  measurement,  and 
data  acquisition  equipment. 

Comment  date:  July  24,  1995,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

6.  Mississippi  River  Transmission 
Corporation 

[Docket  No.  CP95-548-0001 

Take  notice  that  on  June  7, 1995. 
Mississippi  River  Transmission 
Corporation  (MRT).  9900  Clayton  Road, 
St.  Louis,  Missouri  63214.  filed  in 
Docket  No.  CP95-548-000  a  request 
pursuant  to  Section  7  of  the  Natiu^  Gas 
Act,  as  amended,  and  Sections  157.205 
and  157.216(b)  for  authorization  to 
abandon  a  lateral  line,  sales  tap  and 
related  facilities  and  equipment  which 
have  been  used  to  serve  Owens-Illinois, 
pursuant  to  MRT's  blanket  authorization 
issued  in  Docket  No.  CP82-489-000,  all 
as  more  fully  described  in  the  request 
which  is  on  file  with  the  Commission 
and  open  for  public  inspection.  MRT 
also  proposes  to  abandon  service  to 
Owens-Illinois. 

MRT  proposes  to  abandon 
approximately  750  feet  of  Line  A-8, 
pipeline  in  Madison.  Illinois  which  was 
used  to  serve  Owens-Illinois.  MRT 
states  that  Owens-Illinois  has  not  taken 
any  service  from  MRT  since  the  early 
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1980s,  and  it  no  longer  requires  service 
at  this  location. 

MRT  proposes  to  blind  off  Line  A-8 
at  the  tap  valve  and  remove  all  the 
above  ground  facilities.  It  is  further 
stated  that  MRT  proposes  to  abandon  in 
place  all  the  underground  pipe. 

Comment  date:  July  24, 1995,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
to  make  any  protest  with  reference  to 
said  application  should  on  or  before  the 
comment  date,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  D.C.  20426.  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  piusuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  and/or  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  pubhc  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Conunission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procediue  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  applicant  to  appear  or 
be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  issuance 
of  the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Conmiission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regxdations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 


protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

|FR  Doc.  95-14741  Filed  6-15-95;  8:45  am) 
BILLMO  CODE  (TIT-OI-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-5222-5] 

Agency  Information  Collection 
Activities  Under  0MB  Review 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  aimounces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden;  where  appropriate,  it 
includes  the  actual  data  collection 
instrument. 

DATES:  Comments  must  be  submitted  on 
or  before  July  17. 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sandy  Fanner  at  EPA.  (202)  260-2740, 
and  refer  to  EPA  ICR  No.  0029.06. 

SUPPt.EMENTARY  INFORMATION: 

Office  of  Water 

Title:  National  Pollutant  Discharge 
Elimination  System  (NPDES) 
Modification  and  Variance  Requests. 
(OMB  Conti-ol  No.  2040-0068;  EPA  ICR 
No.  0029.06).  This  is  a  request  for 
extension  of  a  currently  approved 
information  collection. 

Abstract:  NPDES  permittees  must 
notify  EPA  or  the  State  regulatory 
agency  of  events  which  may  render 
permit  conditions  or  limitations 
inappropriate.  NPDES  permits  contain 
limits  on  the  amount  of  pollutants  that 
facihties  may  discharge  and  impose 
other  conditions  on  dischargers  to 
comply  with  Clean  Water  Act 
requirements.  An  apphcant  for  a 
modification  or  variance  must  submit 
information  so  that  the  ()ermitting 


authority  can  assess  whether  the  facility 
is  eligible  for  a  variance  and  whether  a 
deviation  from  Clean  Water  Act 
provisions  is  necessary. 

Burden  Statement:  The  public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  total  40,122 
hours  annually  for  NPDES  permittees, 
or  approximately  5  hours  per 
respondent.  The  total  annual  burden 
projected  includes  77,398  hoius 
estimated  as  burden  to  State 
governments  delegated  NPDES 
regulatory  authority.  These  estimates 
include  the  time  needed  to  review 
instructions,  search  existing  data 
sources,  gather  and  maintain  the  data 
needed,  and  complete  and  review  the 
collection  of  information. 

Respondents:  NPDES  permittees. 

Estimated  No.  of  Respondents:  8,753. 

Estimated  Total  Annual  Burden: 
117.520  hours. 

Frequency  of  Collection:  On  occasion. 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  the 
information  collection,  including 
suggestions  for  reducing  the  burden,  to 
the  following  addresses.  Please  refer  to 
EPA  ICR  No.  0029.06  and  OMB  Control 
No.  2040-0068  in  any  correspondence. 
Ms.  Sandy  Farmer,  EPA  ICR  No. 

0029.06,  U.S.  Environmental 

Protection  Agency,  OPPE  Regulatory 

Information  Division  (2136).  401  M 

Street,  SW.  Washington.  DC  20460. 

and 

Mr.  Tim  Hunt.  OMB  Control  No.  2040- 
0068,  Office  of  Management  and 
Budget.  Office  of  Information  and 
Regulatory  Affairs.  725  17th  Street. 
NW.  Washington,  DC  20503. 

Dated:  June  12,  1995. 
Joseph  Retzer, 

Director,  Regulatory  Information  Division. 
[PR  Doc.  95-14800  Filed  6-15-95;  8:45  am] 
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[FRL-5222-4] 

Subcontractor  Access  to  Confidential 
Business  Information  Under  the  Clean 
Air  Act 

AGENCY:  Enviromnental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

summary:  The  EPA  has  authorized  the 
following  subcontractors  for  access  to 
information  that  has  been,  or  will  be, 
submitted  to  EPA  under  section  114  of 
the  Clean  Air  Act  (CAA)  as  amended.  (1) 
JACA  Corporation,  550  Pinetown  Road. 
Fort  Washington.  Pennsylvania  19034. 
luider  Research  Triangle  Institute's  (RTI) 
contract  number  68D40099;  and  (2) 


Mathtech.  Incorporated,  Suite  111,  202 
Carnegie  Center,  Princeton,  New  Jersey 
08540.  under  E.H.  Pechan  and 
Associates'  contract  number  68D40107. 

Some  of  the  information  may  be 
claimed  to  be  confidential  business 
information  (CBI)  by  the  submitter. 

DATES:  Access  to  confidential  data 
submitted  to  EPA  will  occur  no  sooner 
than  10  days  after  issuance  of  this 
notice. 

FOR  FURTHER  INFORMATION  CONTACT: 
Doris  Maxwell,  Dociunent  Control 
Officer,  Office  of  Air  QuaUty  Planning 
and  Standards  (MD-13),  U.S. 
Envirorunental  Protection  Agency, 
Research  Triangle  Park,  North  Carolina 
27711,(919)541-5312. 

SUPPLEMENTARY  INFORMATION:  The  EPA 

is  issuing  this  notice  to  inform  all 
submitters  of  information  under  section 
114  of  the  CAA  that  EPA  may  provide 
the  above  mentioned  subcontractors 
access  to  these  materials  on  a  need-to- 
know  basis.  These  subcontractors  will 
provide  technical  support  to  the  Office 
of  Air  Quality  Planning  and  Standards 
(OAQPS)  in  economic  impact 
assessments  for  Federal  air  pollution 
control  regulations. 

In  accordance  with  40  CFR  2.301(h), 
EPA  has  determined  that  each 
subcontractor  requires  access  to  CBI, 
submitted  to  EPA  under  sections  112 
and  114  of  the  CAA,  in  order  to  perform 
work  satisfactorily  under  the  above 
noted  contracts.  The  subcontractors' 
personnel  will  be  given  access  to 
information  submitted  under  section 
114  of  the  CAA.  Some  of  the 
information  may  be  claimed  or 
determined  to  be  CBI.  The 
subcontractors'  personnel  will  be 
required  to  sign  nondisclosure 
agreements  and  will  be  briefed  on 
appropriate  security  procedures  before 
they  are  permitted  access  to  CBI.  All 
subcontractor  access  to  CAA  CBI  will 
take  place  at  the  prime  contractors' 
facihty.  Each  subcontractor  will  have 
appropriate  procedures  and  facilities  in 
place  to  safeguard  the  CAA  CBI  to 
which  the  subcontractor  has  access. 

Clearance  for  access  to  CAA  CBI  is 
scheduled  to  expire  on  September  30, 
1998  under  contract  68040099  and  on 
September  30. 1997  under  contract 
68D40107. 

Dated:  June  8,  1995. 
Ridiard  0.  Wilson. 

Acting  Assistant  Administrator  for  Air  and 

Radiation. 

(FR  Doc.  95-14802  Filed  6-15-95;  8:45  ami 
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[OPPTS-1 40234;  FRL-4958-5) 

Access  to  Confidential  Business 
Information  by  Chemical  Abstracts 
Services,  Inc. 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  EPA  has  authorized  its 
contractor  Chemical  Abstracts  Services 
(CAS),  of  Columbus,  Ohio,  for  access  to 
information  which  has  been  submitted 
to  EPA  under  sections  5  and  8  of  the 
Toxic  Substances  Control  Act  (TSCA). 
Some  of  the  information  may  be  claimed 
or  determined  to  be  confidential 
business  information  (CBI). 
DATES:  Access  to  the  confidential  data 
submitted  to  EPA  will  occur  no  sooner 
than  June  30, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen,  Director, 
Environmental  Assistance  Division 
(7408),  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency,  Rm.  E-545,  401  M  St.,  SW.. 
Washington.  DC  20460,  (202)  554-1404, 
TDD:  (202)  554-0551. 
SUPPLEMENTARY  INFORMATION:  Under 
contract  number  68-W5-0015, 
contractor  CAS  of  2540  Olentangy  River 
Road,  P.  O.  Box  3012,  Columbus,  Ohio, 
will  assist  the  Office  of  Pollution 
Prevention  and  Toxics  (OPPT)  in 
providing  technical  assistance  in 
developing  and  operating  the  TSCA 
Chemical  Substance  Inventory.  In 
accordance  with  40  CFR  2.306(j),  EPA 
has  determined  that  under  EPA  contract 
number  68-W5-0015,  CAS  will  require 
access  to  CBI  submitted  to  EPA  under 
sections  5  and  8  of  TSCA  to  perform 
successfully  the  duties  specified  luider 
the  contract.  CAS  personnel  will  be 
given  access  to  information  submitted  to 
EPA  under  sections  5  and  8  of  TSCA. 
Some  of  the  information  may  be  claimed 
or  determined  to  be  CBI. 

EPA  is  issuing  this  notice  to  inform 
all  submitters  of  information  under 
sections  5  and  8  of  TSCA  that  EPA  may 
provide  CAS  access  to  these  CBI 
materials  on  a  need-to-know  basis  only. 
All  access  to  TSCA  CBI  under  this 
contract  will  take  place  at  EPA 
Headquarters  and  at  CAS's  site  located 
at  2540  Olentangy  River  Road. 
Columbus,  Ohio. 

In  a  previous  notice  pubUshed  in  the 
Federal  Register  of  September  4, 1990 
(55  FR  35955),  CAS  was  autiiorized  for 
access  to  CBI  submitted  to  EPA  under 
sections  5  and  8  of  TSCA.  CAS  is 
currently  authorized  access  to  TSCA 
CBI  at  its  facility  under  the  EPA  TSCA 
Confidential  Business  Information 
Security  Manual.  EPA  has  ensiued  that 


the  facility  is  in  compliance  with  the 
manual.  Upon  completing  review  of  the 
CBI  materials.  CAS  will  return  all 
transferred  materials  to  EPA. 

Clearance  for  access  to  TSCA  CBI 
imder  this  contract  may  continue  imtil 
June  30.  2000. 

CAS  personnel  will  be  required  to 
sign  nondisclosure  agreements  and  will 
be  briefed  on  appropriate  security 
procedures  before  they  are  permitted 
access  to  TSCA  CBI. 

List  of  Subiects 

Environmental  protection,  Access  to 
confidential  business  information. 
Dated:  June  8,  1995. 

George  A.  Bonina, 

Acting  Director,  Information  Management 
Division,  Office  of  Pollution  Prevention  and 
Toxics. 

(FR  Doc.  95-14803  Filed  6-15-95;  8:45  am) 

BILLING  CODE  6S60-60-F 


IER-FRL-4724-11 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availabihty  of  EPA  comments 
prepared  May  08. 1995  Through  May 
12.  1995  pursuant  to  the  Environmental 
Review  Process  (ERP),  under  Section 
309  of  the  Clean  Air  Act  and  Section 
102(2)(c)  of  the  National  Environmental 
Pohcy  Act  as  amended.  Requests  for 
copies  of  EPA  comments  can  be  directed 
to  the  Office  of  Federal  Activities  at 
(202)  260-5076. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (EISs)  was  published  in  FR 
dated  April  14. 1995  (60  FR  19047). 

Draft  EISs 

ERP  No.  D-BLM-J65226-WY  Rating 
EC2.  Crass  Creek  Resoiuce  Management 
Plan.  Implementation,  Big  Horn, 
Washakie,  Hot  Springs  and  Park 
Counties,  WY. 

SUMMARY:  EPA  expressed  environmental 
concerns  regarding  the  range  of 
alternatives,  cumulative  impacts,  water 
quality  and  ecosystem  impacts.  EPA 
requested  that  additional  clarification  be 
provided  in  the  final  document  on  these 
issues. 

ERP  No.  D-FHW-L40194-WA  Rating 
LO,  WA-3/WA-304  Bremerton  Ferry 
Terminal  to  the  vicinity  of  Gorst 
Highway  Improvement  Project. 
Implementation.  Funding,  Right-of-Way 
Grant.  NPDES  Permit  and  COE  Section 
404  Permit,  City  of  Bremerton,  Kitsap 
County,  WA. 

Summary:  EPA  used  a  regional 
screening  process  to  conduct  a  limited 
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review  of  the  draft  document.  Based 
upon  this  limited  screen.  EPA  has  not 
identified  any  significant  issues. 

ERP  No.  D-FRC-L05209-VVA  Rating 
LO,  Nisqually  Hydroelectric  Project 
(FERC.  No.  1862)  Issuing  New  License 
(Relicense),  Nisqually  River,  Pierce, 
Thurston  and  Lewis  Counties,  WA. 

Summary:  EPA  review  found  no 
issues  of  concern  that  relate  to  EPA's 
responsibilities.  Therefore  EPA  had  no 
objection  to  the  action  as  proposed. 

ERP  No.  D-FrA-C40133-PR  Rating 
EC2,  Tren  Urbano  Transit  Project, 
Improvement,  San  Juan  Metropolitan 
Area,  Funding,  NPDES  Permit,  U.S. 
Coast  Guard  Bridge  Permit  and  COE 
Section  10  and  404  Permits.  PR. 

Summary:  EPA  expressed 
environmental  concerns  about  the 
proposed  project's  potential  impacts  to 
wetlands,  ground  water,  and  historically 
significant  resources.  Additionally,  EPA 
requested  that  further  analysis  be 
conducted  with  regard  to  air  conformity 
requirements. 

ERP  No.  D-GSA-L40195-WA  Rating 
LO,  Pacific  Highway  Port  of  Entry  (POE) 
Facility  Expansion,  Construction  of 
WA-543  in  Blaine,  near  the  United 
States/Canada  Border  in  Blaine, 
Whatcom  County,  WA. 

Summary:  EPA  has  not  identified  any 
significant  statutory  or  jurisdictional 
issues  of  concern. 

ERP  No.  D-USA-K11059-CA  Rating 
EC2,  Hamilton  Army  Airfield  Disposal 
and  Reuse,  Implementation,  City  of 
Novato,  Marin  County,  CA. 

Summary:  EPA  expressed 
environmental  concerns  that  air  quality 
was  not  adequately  considered;  that 
deed  restrictions  and  mitigation 
measures  were  not  clearly  stated;  that 
wetlands  and  natural  resource  issues 
were  not  explained  sufficiently;  and  that 
Scenario  E  (open  space)  requires  further 
explanation  to  ensure  adequate 
protection  of  habitat  and  specie. 

ERP  No.  DB-COE-E36013-MS  Rating 
EC2,  Mississippi  River  and  Tributaries 
Flood  Control  Plan,  Big  Sunflower  River 
Maintenance  Project,  Yazoo  Basin, 
Sunflower,  Washington,  Himiphreys, 
Sharkey  and  Yazoo  Counties,  MS. 

Summary:  EPA  expressed 
environmental  concerns  of  potential 
adverse  consequences  associated  with 
channelizing  over  100  miles  of  streams 
in  the  Big  Sunflower  watershed.  EPA 
requested  additional  information  before 
a  decision  is  made  on  the  project's 
feasibility. 

Final  EISs 

ERP  No.  F-FHW-C40100-NY  1-26 
Mohawk  River  Crossing  connecting  NYS 
Thruway  Interchange  26, 1-890.  NYS- 
5S  and  NYS-5  Construction.  Funding, 


U.S.  Coast  Guard  Permits  and  COE 
Section  404  Permit,  Towns  of  Rotterdam 
and  Glenville,  Schenectady  County.  NY. 

Summary:  EPA  believed  that  the 
implementation  of  the  proposed  project 
will  not  have  an  adverse  effect  on  the 
environment;  and  therefore,  does  not 
object  to  its  implementation. 

Other 

ERP  No.  LE>-AFS-L61200-ID  Rating 
LO,  North  Fork  of  the  Clearwater  River 
Drainage,  Kelly  Creek  and  Cayuse  Creek, 
Wild  and  Scenic  River  Study. 
Suitability  or  Nonsuitability  for 
Designation  or  Nondesignation  in  the 
National  Wild  and  Scenic  River  System. 
Clearwater  National  Forest.  Clearwater 
and  Idaho  Counties.  ED. 

Summary:  EPA  regional  screening 
process  identified  no  significant 
statutory  or  jurisdictional  issues  of 
concern,  thus  EPA  had  no  objection  to 
the  action. 

Dated:  June  13, 1995. 
William  D.  Dickenon, 

Director,  SEP  A  Compliance  Division,  Office 

of  Federal  Activities. 

[FR  Doc.  95-14821  Filed  6-15-95;  8:45  am] 
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Environmental  Impact  Statements; 
Notice  of  Availability 

Responsible  Agency:  Office  of  Federal 
Activities.  General  Information  (202) 
260-5076  or  (202)  260-5075.  Weekly 
receipt  of  Environmental  Impact 
Statements  Filed  June  5.  1995  Through 
June  9. 1995  Pursuant  to  40  CFR  1506.9. 
EIS  No.  950240,  Final  EIS.  HUD.  UT. 
Guadalup>e  Neighborhood  Project. 
Demolition,  Rehabilitation. 
Construction  and  Development, 
Fimding,  Salt  Lake  City,  Salt  Lake 
City  County,  UT.  Due:  July  17. 1995. 
Contact:  Craig  A.  Hinckley  (801)  535- 
7902. 
EIS  No.  950241,  Draft  EIS,  AFS.  CO.  UT, 
Steamboat  Ski  Area  Expansion. 
Implementation.  Medicine  Bow-Routt 
National  Forest,  Mt.  Weiner.  Special- 
Use-Permit  and  COE  Section  404 
Permit.  Routt  County.  CO,  Due:  July 
31, 1995,  Contact:  Wendy  Schmidt 
(970) 879-1722. 
EIS  No.  950242.  Draft  EIS.  COE.  CA, 
Port  of  Long  Beach  (POLB)  Main 
Channel  Deepening  and  Navigation 
Improvements.  Implementation. 
Queen's  Gate,  San  Pedro  Bay,  Los 
Angeles  County,  CA,  Due:  July  31, 
1995,  Contact:  Russell  L.  Kaiser  (213) 
894-0247. 
EIS  No.  950243.  Final  EIS.  FHW,  PA,  US 
219  Transportation  Project, 


Improvement  from  1-68  to  Somerset 
and  US  219  to  Meyersdale.  Funding. 
Somerset  County,  PA,  Due:  July  17, 
1995,  Contact:  Manual  A.  Marks  (717) 
782-3461. 
EIS  No.  950244,  Final  EIS,  AFS.  ID. 
Salmon  Wild  and  Scenic  River 
Corridor  Implementation,  Issuance  of 
Special-Use-Permits  for  three  Private 
Camps.  Salmon  National  Forest. 
Salmon  County.  ID,  Due:  July  24. 
1995.  Contact:  Steve  Haydon  (208) 
865-2383. 
EIS  No.  950245.  Draft  EIS,  NFS,  CA, 
Cabrillo  National  Monument.  General 
Management  Plan/Development 
Concept  Plans.  Implementation.  San 
Diego  County.  CA.  Due:  August  18. 
1995.  Contact:  Meredith  Kaplan  (415) 
744-3968. 
EIS  No.  950246.  Final  Supplement. 
COE,  KS,  Arkansas  and  Walnut  Rivers 
Flood  Control  Plan.  Updated 
Information.  Implementation. 
Arkansas  City,  Cowley  County,  KS. 
Due:  July  17,  1995,  Contact:  J.  Paul  , 
Mace  (918)  669-7188. 
EIS  No.  950247,  Draft  EIS,  FHW,  OR, 
Mount  Hood  Corridor  Study.  US  26 
Rhododendron  to  OR-35  Junction, 
Improvements,  Funding.  Clackamas 
County,  OR,  Due:  August  17, 1995, 
Contact:  Jef  Kaiser  (503)  986-3477. 
EIS  No.  950248,  Draft  EIS,  AFS.  WA. 
UT,  Dixie  National  Forest  Oil  and  Gas 
Leasing  on  Federal  Lands  and  Non- 
Federal  lands.  Implementation, 
Garfield,  Kane  and  Iron  Counties,  WA 
and  Piute  and  Wayne  Counties,  UT, 
Due:  August  29,  1995,  Contact:  John 
Shochat  (801)  865-3700. 
EIS  No.  950249,  Final  EIS.  COE.  CA, 
Humboldt  Harbor  and  Bay 
(E)eepening)  Channels,  Feasibility 
Study  for  Navigation  Improvements, 
Humboldt  County,  CA.  Due:  July  17. 
1995.  Contact:  Tamara  Terry  (415) 
744-3341. 
EIS  No.  950250.  Final  EIS.  FHW.  PA.  I- 
81  Interchange  Project,  Construction, 
Funding  and  COE  Section  404  Permit. 
Borough  of  Chambersburg.  Franklin 
County.  PA.  Due:  July  17.  1995. 
Contact:  Manual  Marks  (717)  782- 
3461. 
EIS  No.  950251.  Draft  Supplement,  NFS, 
AK,  Brooks  River  Area.  Katmai 
National  Park  and  Preserve 
Development  Concept  Plan,  Updated 
Information  concerning  a  New 
Proposal  Alternative  for  Beaver  Pond 
Terrace.  Implementation.  AK.  Due: 
August  14.  1995.  Contact:  Clifford 
Hawkes  (303)  969-2262. 
EIS  No.  950252,  Draft  Supplement, 
NAS.  Programmatic  EIS— Sounding 
Rocket  Program  (SRP),  Updated 
Information  concerning  Programmatic 
Changes  since  the  1973  FEIS,  Site- 


Specific  to  Wallops  Flight  Facility 
(WFF),  Wallops  Island,  VA;  Poker  Flat 
Research  Range  (PFRR),  Fairbanks, 
AK  and  White  Sands  Missile  Range 
(WSMR),  White  Sands,  NM  and  on  a 
Global  Scale,  Due:  July  31, 1995, 
Contact:  Kenneth  M.  Kumor  (202) 
358-1112. 

EIS  No.  950253.  Draft  EIS.  NOA. 
Atlantic  Coast  Weakfish  Fishery, 
Fishery  Management  Plan, 
Implementation,  Weakfish  Harvest 
Control  in  the  Atlantic  Ocean 
Exclusive  Economic  Zone  (EEZ),  off 
the  New  England,  Mid-Atlantic  and 
South  Atlantic  Coast,  Due:  July  31, 
1995.  Contact:  William  Hogarth  (301) 
713—2339. 

EIS  No.  950254.  Draft  EIS.  NCP,  DC. 
Washington,  D.C.  New  Sports  and 
Entertainment  Arena.  Construction 
and  Operation.  Modem  Multi-Purpose 
Arena.  Eight  potential  Sites, 
Washington,  D.C,  Due:  July  31,  1995, 
Contact:  Maurice  Foushee  (202)  724- 
0174. 

Amended  Notices 

EIS  No.  950195.  Draft  EIS,  AFS,  MT, 
Beaver  Woods  Vegetation 
Management  Project,  Implementation, 
Bitter  National  Forest,  West  Fork 
Ranger  District.  Ravalli  County,  MT. 
Due:  July  18. 1995.  Contact:  Nora 
Rasure  (406)  821-3269.  PubUshed 
FR— 05-19-95  Due  Date  Correction. 

Dated:  June  13,  1995. 

William  D.  Dickerson, 

Director,  NEPA  Compliance  Division,  Office 

of  Federal  Activities. 

(FR  Doc.  95-14822  Filed  6-15-95;  8:45  am] 
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[FRL-5222-7] 

The  Territory  of  the  U.S.  Virgin  Islands; 
Adequacy  Determination  of  State 
Municipal  Solid  Waste  Permit  Program 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  tentative 
determination  on  application  of  the 
territory  of  the  U.S.  Virgin  Islands  for 
full  program  adequacy  determination, 
public  hearing  and  public  comment 
period. 

SUMMARY:  Section  4005(c)(1)(B)  of  the 
Resource  Conservation  Recovery  Act 
(RCRA),  as  amended  by  the  Hazardous 
and  Solid  Waste  Amendments  (HSWA) 
of  1984,  requires  States  to  develop  and 
implement  permit  programs  to  ensure 
that  municipal  solid  waste  landfills 
(MSWLFs)  which  may  receive 
hazardous  household  waste  or  small 
quantity  generator  waste  will  comply 


with  the  revised  Federal  MSWLF 
Criteria  (40  CFR  part  258).  RCRA 
Section  4005(c)(1)(C)  requires  the 
Environmental  Protection  Agency  (EPA) 
to  determine  whether  States  have 
adequate  "permit"  programs  for  ' 

MSWLFs,  but  does  not  mandate 
issuemce  of  a  rule  for  such 
determinations.  EPA  has  drafted  and  is 
in  the  process  of  proposing  a  State/Tribe 
Implementation  Rule  (STIR)  that  will 
provide  procedures  by  which  EPA  will 
approve,  or  partially  approve.  State/ 
Tribal  landfill  permit  programs.  The 
Agency  has  approved  and  will  continue 
to  approve  adequate  State/Tribal 
MSWLF  permit  programs  as 
applications  are  submitted.  Thus,  these 
approvals  are  not  dependent  on  final 
promulgation  of  the  STIR.  Prior  to 
promulgation  of  STIR,  adequacy 
determinations  will  be  made  based  on 
the  statutory  authorities  and 
requirements.  In  addition,  States/Tribes 
may  use  the  draft  STIR  as  an  aid  in 
interpreting  these  requirements.  The 
Agency  believes  that  approvals  of  state 
programs  have  an  important  benefit. 
Approved  State/Tribe  permit  programs 
provide  for  interaction  between  State/ 
Tribe  and  the  owner/operator  regarding 
site-specific  permit  conditions.  Only 
those  owners/operators  located  in 
States/Tribes  with  approved  permit 
programs  can  use  the  site-specific 
flexibility  provided  by  part  258  to  the 
extent  that  the  State/'Tribal  permit 
program  allows  such  flexibility.  EPA 
notes  that  regardless  of  the  approval 
status  of  a  State/Tribe  and  the  permit 
status  of  any  facility,  the  federal  landfill 
criteria  will  apply  to  all  permitted  and 
unpermitted  MSWLF  facilities. 

The  U.S.  Virgin  Islands  applied  for  a 
determination  of  adequacy  under 
section.4005  of  RCRA.  EPA  has 
reviewed  the  U.S.  Virgin  Islands' 
MSWLF  application  and  certain 
revisions  Qiereto,  and  has  made  a 
tentative  determination  that  all  portions 
of  the  U.S.  Virgin  Islands'  MSWLF 
permit  program,  including  certain 
regulatory  changes,  are  adequate  to 
assure  compliance  with  the  revised 
Federal  Criteria.  These  changes  include 
a  commitment  by  the  Territory  that 
existing  solid  waste  regulations  will  be 
amended  to  conform  to  part  258 
requirements,  and  that  the  two  existing 
publicly  owmed  landfills  will  be 
operated  in  accordance  vn\h  part  258 
requirements,  pending  adoption  of  the 
amended  regulations.  The  U.S.  Virgin 
Islands'  application  for  program 
adequacy  determination  and  its 
revisions  are  available  for  public  review 
and  comment. 

Although  RCRA  does  not  require  EPA 
to  hold  a  hearing  on  any  determination 


to  approve  a  State/Tribe's  MSWLF 
program,  the  Region  has  scheduled  two 
public  hearings  on  this  tentative 
determination.  Details  appear  below  in 
the  DATES  section. 

DATES:  All  comments  on  the  U.S.  Virgin 
Islands'  application  for  a  determination 
of  adequacy  must  be  received  by  the 
close  of  business  on  August  11, 1995. 
One  public  hearing  will  be  held  on  St. 
Croix  on  August  1, 1995  and  a  second 
hearing  will  take  place  on  St.  Thomas, 
on  August  2, 1995.  Both  hearings  will 
begin  at  6:00  p.m.  The  U.S.  Virgin 
Islands  will  participate  in  the  public 
hearings  held  by  EPA  on  this  subject. 
ADDRESSES:  Copies  of  the  U.S.  Virgin 
Islands'  application  for  adequacy  are 
available  between  8:30  a.m.  and  5:00 
p.m.  at  the  following  three  addresses  for 
inspection  and  copying:  U.S.  EPA 
Region  II  Library,  290  Broadway,  16th 
Floor,  New  York,  New  York,  10007- 
1866,  telephone  (212)  637-3185; 
Department  of  Planning  and  Natural 
Resources,  Division  of  Environmental 
Protection,  Nisky  Shopping  Center. 
Suite  231,  St.  Thomas,  Virgin  Islands 
00802,  telephone  (809) 774-3320; 
Department  of  Planning  and  Natural 
Resources,  Division  of  Environmental 
Protection,  Water  Gut  Homes— 1118.   ' 
Christiansted,  St.  Croix,  Virgin  Islands 
00820-5065,  telephone  (809) 773-8565. 
Written  comments  should  be  sent  to 
Carl-Axel  P.  Soderberg,  Director, 
USEPA-Region  II,  Caribbean  Field 
Office,  Centre  Europa  Building,  1492 
Ponce  De  Leon  Avenue,  STOP  22, 
Santurce,  PR  00909.  The  public  hearing 
on  August  1, 1995  will  be  held  at  the 
Department  of  Planning  and  Natural 
Resources,  Commissioner's  Conference 
Room,  6003  Anna's  Hope,  St.  Croix, 
Virgin  Islands.  The  public  hearing  on 
August  2, 1995.  will  be  held  at  the 
Department  of  Planning  and  Natural 
Resources,  CZM  Lower  Level 
Conference  Room,  8000  Nisky  Shopping 
Center,  St.  Thomas,  Virgin  Islands. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stanley  Siegel,  Chief.  Hazardous  and 
SoUd  Waste  Programs  Branch.  U.S.  EPA 
Region  II,  290  Broadway,  New  York, 
New  York,  10007-1866,  telephone  (212) 
637-4100. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

On  October  9, 1991,  EPA  promulgated 
revised  Criteria  for  MSWLFs  (40  CFR 
part  258).  Subtitle  D  of  RCRA,  as 
amended  by  the  Hazardous  and  Solid 
Waste  Amendments  of  1984  (HSWA). 
requires  States  to  develop  permitting 
programs  to  ensure  that  MSWLFs 
comply  with  the  Federal  Criteria  under 
part  258.  Subtitle  D  also  requires  in 


31718 


Federal  Register  /  Vol.  60.  No.  116  /  Friday.  June  16,  1995  /  Notices 


Federal  Register  /  Vol.  60,  No.  116  /  Friday,  June  16,  1995  /  Notices 


31719 


section  4005  that  EPA  determine  that 
State  municipal  solid  waste  landfill 
permit  programs  are  adequate  to  comply 
with  the  revised  Federal  Criteria.  To 
hilfill  this  requirement,  the  Agency  has 
drafted  and  is  in  the  process  of 
proposing  a  State/Tribal 
Implementation  Rule  (STIR).  The  rule 
will  specify  the  requirements  which 
State/Tribal  programs  must  salisfy  to  be 
determined  adequate. 

EPA  has  approved  and  will  continue 
to  approve  State/Tribal  MSWLF  permit 
programs  prior  to  the  promulgation  of 
STIR.  EPA  interprets  the  requirements 
for  States  or  Tribes  to  develop 
"adequate"  programs  for  permits  or 
other  forms  of  prior  approval  to  impose 
several  minimum  requirements.  First, 
each  State/Tribe  must  have  enforceable 
standards  for  new  and  existing  MSWLFs 
that  are  technically  comparable  to  EPA's 
revised  MSWLF  criteria.  Next,  the  State/ 
Tribe  must  have  the  authority  to  issue 
a  permit  or  other  notice  or  prior 
approval  to  all  new  and  existing 
MSWLFs  in  its  jurisdiction.  The  State/ 
Tribe  also  must  provide  for  public 
participation  in  permit  issuance  and 
enforcement  as  required  in  section 
7004(b)  of  RCRA.  Finally,  EPA  beUeves 
that  the  State/Tribe  must  show  that  it 
has  sufficient  compliance  monitoring 
and  enforcement  authorities  to  take 
specific  action  against  any  owner  or 
operator  that  fails  to  comply  with  an 
approved  MSWLF  program.  EPA 
Regions  will  determine  whether  a  State/ 
Tribe  has  submitted  an  "Adequate" 
program  based  on  the  interpretation 
outlined  above.  EPA  expects  States/ 
Tribes  to  meet  all  of  these  requirement 
for  all  elements  of  a  MSWLF  program 
before  it  gives  full  approval  to  a  MSWLF 
program. 

B.  Territory  of  the  U.S.  Virgin  Islands 

On  October  6, 1993,  the  Territory  of 
the  U.S.  Virgin  Islands  submitted  an 
application  for  adequacy  determination. 
Subsequently,  the  U.S.  Virgin  Islands 
made  several  revised  submissions.  EPA 
has  reviewed  the  application  and  the 
revised  submissions,  and  has  tentatively 
determined  that  all  portions  of  the  U.S. 
Virgin  Islands'  Subtitle  D  program  are 
-  adequate  to  provide  compliance  with 
the  revised  Federal  Criteria. 

Currently  there  are  two  municipal 
solid  waste  disposal  facilities  operating 
in  the  U.S.  Virgin  Islands.  One  facility 
is  located  on  St.  Thomas  and  the  other 
on  St.  Croix.  An  additional  faciUty, 
located  on  St.  John,  stopped  receiving 
waste  between  October  9, 1991  and 
October  9, 1993.  The  island  of  St.  John 
is  cxirrently  serviced  by  a  transfer 
station  from  which  the  waste  is 


transported  to  the  St.  Thomas  landfill 
for  disposal. 

The  U.S.  Virgin  Islands  Department  of 
Planning  and  Natural  Resources  has 
responsibility  for  implementing  and 
enforcing  solid  waste  management 
regulations,  including  a  permit  program, 
inspection  authority  and  enforcement 
activities.  The  solid  waste  landfills 
presently  located  in  the  Territory  are 
owned  by  the  Government  of  the  U.S. 
Virgin  Islands  and  operated  by  the  U.S. 
Virgin  Islands  Department  of  Pubfic 
Works.  Although  the  Territory  does  not 
presently  have  regulations  that  conform 
to  the  Federal  solid  waste  disposal 
faciUty  criteria,  the  Departments  of 
Planning  and  Natural  Resources  and 
Public  Works  have  entered  into  a 
Memorandum  of  Agreement  dated 
January  11, 1995  which  commits  the 
two  agencies  to  meeting  the 
requirements  of  40  CFR  part  258  when 
operating  or  issuing  a  permit  to  a  solid 
waste  facility.  This  Memorandum  of 
Agreement  was  submitted  to  the  EPA  in 
conjunction  with  the  application  for 
adequacy  determination.  In  addition, 
the  Commissioner  of  the  Department  of 
Plaiuiing  and  Natural  Resources 
submitted  a  letter  to  the  EPA  dated 
March  22. 1994  in  which  he  committed 
his  agency  to  adopting  amended 
regulations  that  incorporate  the 
requirements  of  40  CFR  part  258  and 
clear  up  any  existing  inconsistencies 
between  40  CFR  part  258  and  Title  19 
Chapter  56  of  the  Virgin  Islands  Code  by 
May  1.  1996.  While  the  Department  of 
Planning  and  Natural  Resources  had 
expected  the  revised  regulations  to  be 
enacted  by  May.  1995,  it  now  expects 
that  the  revised  regulations  will  be 
adopted  by  May,  1996.  The 
Commissioner's  letter  also  states  that  no 
permits  will  be  issued  for  the 
estabhshment  of  any  private  solid  waste 
disposal  facility  until  new  regulations 
for  soUd  waste  landfill  management  are 
approved  by  the  EPA.  In  addition,  the 
E)epartment  has  committed  to  issuing  a 
permit  to  the  Department  of  Pubfic 
Works  pursuant  to  the  revised 
regulations  once  these  regulations  are 
adopted.  EPA  has  reviewed  these  items 
as  well  as  the  other  contents  of  the  U.S. 
Virgin  Islands'  application  and  has 
made  a  preliminary  determination  that 
their  provisions  are  adequate  to  meet 
Part  258  criteria. 

The  EPA  will  hold  two  public 
hearings  on  its  tentative  decision.  One 
hearing  will  be  held  on  August  1, 1995 
at  the  Department  of  Plamiing  and 
Natural  Resources'  Commissioner's 
Conference  Room  on  St.  Croix.  An 
additional  hearing  will  be  held  on 
August  2, 1995  at  the  Department  of 
Planning  and  Natural  Resources'  CZM 


Lower  Level  Conference  Room  on  St. 
Thomas.  On  each  of  these  dates,  the 
hearings  will  begin  at  6:00  p.m. 
Comments  can  be  submitted  orally  at 
the  bearings  or  in  writing  at  the  time  of 
the  hearings.  The  public  may  also 
submit  written  comments  on  EPA's 
tentative  determination  to  the  location 
indicated  in  the  ADDRESSES  section  of 
this  notice  until  August  11. 1995. 
Copies  of  the  U.S.  Virgin  Islands' 
application  are  available  for  inspection 
and  copying  at  the  locations  indicated 
in  the  ADDRESSES  section  of  this  notice. 

EPA  will  consider  all  pubUc 
comments  on  its  tentative  determination 
received  during  the  public  comment 
period  and  during  each  public  hearing. 
Issues  raised  by  those  comments  may  be 
the  basis  for  a  determination  of 
inadequacy  for  the  U.S.  Virgin  Islands' 
program.  EPA  expects  to  make  a  final 
decision  on  whether  or  not  to  approve 
the  U.S.  Virgin  Islands'  program  by 
September  18. 1995  and  will  give  notice 
of  it  in  the  Federal  Register.  The  notice 
will  include  a  sununary  of  the  reasons 
for  the  final  determination  and 
responses  to  all  major  comments. 
Section  4005(a)  of  RCRA  provides  that 
citizens  may  use  the  citizen  suit 
provisions  of  Section  7002  of  RCRA  to 
enforce  the  Federal  MSWLF  criteria  in 
40  CFR  Part  258  independent  of  any 
State/Tribal  enforcement  program.  As 
EPA  explained  in  the  preamble  to  the 
final  MSWLF  criteria,  EPA  expects  that 
any  owner  or  operator  complying  with 
provisions  in  a  State/Tribal  program 
approved  by  EPA  will  l>e  considered  to 
be  in  compliance  with  Federal  Criteria. 
See  56  FR  50978,  50995  (October  9. 
1991). 

Compliance  With  Executive  Order 
12866 

The  Office  of  Management  and  Budget 
has  exempted  this  notice  from  the 
requirement  of  Section  6  of  Executive 
Order  12866. 

Certification  Under  the  Regulatory 
Flexibility  Act 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  I  hereby  certify  that  this 
approval  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  It  does  not 
impose  any  new  burdens  on  small 
entities.  This  notice,  therefore,  does  not 
require  a  regulatory  flexibility  analysis. 

Authority:  This  notice  is  issued  under  the 
authority  of  Section  4005  of  the  Solid  Waste 
Disposal  Act  as  amended;  42  U.S.C  6946. 


Dated:  May  4.  1995. 
Hertiert  Barrack, 
Acting  Regional  Administrator. 
|FR  Doc.  95-14825  Filed  6-15-95;  8:45  am] 

BILUNQ  CODE  SSeO-SO-P 


FEDERAL  ELECTION  COMMISSION 

Clearinghouse  Advisory  Panel: 
Renewal  of  Charter 

SUMMARY:  The  National  Clearinghouse 
on  Election  Administration  announces 
the  renewal  of  the  charter  for  the 
Cleeiringhouse  Advisory  Panel. 

The  purpose  of  the  Panel  is  to  provide 
advice  and  consultation  to  the 
Clearinghouse  with  respect  to  its 
research  programs  on  election 
administration. 

FOR  FURTHER  INFORMATION  CONTACT: 
Janet  McKee.  National  Clearinghouse  on 
Election  Administration,  Washington, 
DC  20463,  202/219-3670. 

Dated:  June  13.  1995. 
Penelope  BonsaU, 

Director,  National  Clearinghouse  on  Election 

Administration. 

[FR  Doc.  95-14792  Filed  6-15-95;  8:45  am] 

BILUNO  CODE  e71S-01-M 


FEDERAL  RESERVE  SYSTEM^ 

United  Community  Banks,  Inc.,  et  al.; 
Formations  of;  Acquisittons  by;  artd 
Mergers  of  Bank  Holding  Corapaniss 

The  companies  Usted  in  this  notice 
have  applied  ior  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 


company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  appUcation  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  July  10, 
1995. 

A.  Federal  Reserve  Bank  «f Atlanta 
(Zane  R.  Kelley.  Vic8  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303: 

1.  United  Community  Banks,  Inc., 
Blairsville,  Georgia;  to  merge  with 
White  County  Bancshares,  Inc., 
Cleveland,  Georgia,  and  thereby 
indirectly  acquire  White  County  Bank. 
Cleveland,  Georgia. 

B.  Federal  Resierve  Bank  of«San 
Francisco  {Kenneth  R.  Birming, 
Director.  Bank  Holding  Company)  101 
Market  Street,  <San  Francisco,  Calif omia 
94105: 

] .  Neighborhood  Bancorp,  San  Diego. 
Cahfomia;  to  become  a  bank  holding 
company  by  acquiring  50.1  percent  of 
the  voting  shares  of  Neighborhood 


Development  Bank,  National 
Association  (in  organization).  San 
Diego.  California. 

Board  of  Governors  of  the  Federal  Reserve 
System,  June  12, 1995. 
Jennifier  ).  Johnson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  95-14777  Filed  6-15-95;  8:45  am) 
BILLMG  COOE  tSU-OI-F  ^ 


FEDERAL  TRADE  COMMISSION      u 

Granting  of  Request  for  Early 
Termination  of  the  Waitmg  Period    • 
Under  the  Premerger  Notification 
Rules 

Section  7  A  of  the  Clayton  Act.  15 
U.S.C.  18a.  as  added  by  Title  n  of  the 
Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976,  requires 
persons  contemplating  certain  mergers 
or  acquisitions  to  give  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
consummation  of  such  plans.  Section- 
7Afb)(2)  of  the  Act  permits  the  agencies, 
in  individual  cases,  ^o  terminate  this 
waiting  period  prior  to  its  expiration 
and  requires  that  notice  of  this  action  be 
published  in  the  Federal  Register. 

The  following  transactions  were 
granted  early  termination  of  the  waiting 
period  provided  by  law  and  the 
premerger  notification  rules.  The  grants 
were  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  for  the  Antitrust  Division  of  the 
Department  of  Justice.  Neither  agency 
intends  to  take  any  action  with  respect 
to  these  proposed  acquisitions  during 
the  appUcable  waiting  period. 


Transactions  Granted  Early  Termination  Between:  05-22-95  and  06-02-95 


Name  of  acquiring  person,  name  of  acquired  person,  name  of  acquired  entity 


Dresser  Industries,  Inc..  Grove.  S.p.A.,  Grove,  S.p.A 

The  Seagram  Company  Ltd.  (a  Canadian  company),  Brain  Fargo.  Interplay  Productions.  Inc 

Columbia/HCA  HealttKare  Corporation,  Goodlark  Regional  Medical  Center.  Inc..  Central  Tennessee  Hospital  Cor- 


poration 


Richard  R.  Rogers.  Nu-Kote  Hokling.  Inc..  Nu-Kote  HoWing,  Inc 

International  Business  Machines.  General  Electric  Company,  General  Electric  Capital  Computer  Leasing  Corpora- 


tion 


Monsanto  Company.  L  Peter  Frieder,  Jr.,  Optical  Diamond  Products 

Adaptec,  Irx;..  Jack  A.  and  Patricia  A.  AHweiss,  Future  Domain  Corporation  „ 

E.I.  DuPont  De  Nemours  arxj  Company,  Enron  Corporation,  Enron  Oil  &  Gas  Company 

Renfro  Corporation,  Maurice  Bidermann,  Great  American  Knitting  Mills,  Inc 

Arjo  Wiggins  Appleton  p.l.c.  Stora  Koppartsergs  Bergslags  AB,  Stora  Papyrus  Newton  Falls,  Inc  -. 

Air  Express  International  Corporation,  Radix  Ventures,  Inc..  Radix  Ventures,  Inc „ „ 

First  Chicago  Corporation,  Seco  Products  Corporation,  Seco  Products  Corporation  

United  Mine  Workers  of  America  1974  Per»ion  Trust,  AT&T  Corp..  AT&T  Corp 

M.  Francois  Pinault.  Theodore  Ammon,  BFP  Holdings  Corp  

Adventist  Health  System  Suntielt  Healthcare  Corporation,  Metroplex  Health  Care  Corporation.  Metroplex  Health 
Care  Corporation „ 


PMNNo. 


9&-1511 
95-1552 

95-1556 
95-1585 

9S-1611 
95-1614 
95-1617 
95-1619 
95-1620 
95-1621 
95-1623 
95-1624 
95-1627 
95-1628 

95-1629 


Date  termi- 
nated 


05/22«5 
05/22/95 

05/22/95 
05/22/95 

05/22/95 
05/22/95 
05/22J95 
05/22/95 
05/22/95 
05/22J95 
05f22J95 
05/22/95 
05/22/95 
05*^2/95 

05/22/95 
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Name  of  acquiring  person,  name  of  acquired  person,  name  of  acquired  entity 


PMNNo. 


H.F.  Johnson  Distritxjting  Tmst  of  Samuel  C.  Johnson.  Whitmire  Research  Laboratories.  Inc.  ESOP.  Whitmire  Re- 
search Laboratories,  Inc "• 

Suiza  Foods  Corporation.  John  Labatt  Limited.  Lehigh  Valley  Dairies,  Inc 

INinois  Tool  Works  Inc.,  Stephen  G.  Dent,  Fibre  Glass-Evercoat  Company.  Inc  ~ 

N.V.  Verenigd  Bezit  VNU,  K-lll  Communications  Corporation.  Lakewood  Publicatwns  Inc -• 

Benson  Eyecare  Corporatkjn.  Fuji  Bank  Limited,  DBL  Management,  Inc - 

Applause  Enterprises  Inc..  Dakin,  Inc..  Dakin.  Inc  - 

Kenneth  R.  Thomson,  R.L  Polk  &  Co.,  R.L.  Potk  &  Co . 

Danaher  Corporation,  Marc  Guindoo,  Total  Containment,  Inc - 

Life  Re  Corporation,  Deere  &  Corrpany,  John  Deere  Life  Insurance  Company 

CIS  Technologies,  Inc.,  First  Financial  Management  Corporatk)n.  Hospital  Cost  Consultants.  Inc 

The  Fuji  Bank,  Umited,  NuViskxi.  Inc..  NuVision,  Inc .;-.■...•;. •-•••-• 

MobileMedia  Corporation,  Dial  Page,  Inc.,  Dial  Page  Southeast.  Inc./Radk)  Call  Company  of  VA.  Inc 

Apoik)  Investment  Fund  III,  LP.,  FFL  Partners.  Food  4  Less  Holdings,  Inc  — 

Donnkenny.  Inc..  BekJoch  Industries  Corporatwn.  BeWoch  Industries  Corporation ..•• 

WerT*)ley.  Ltd.  (a  British  Virgin  Island  company),  Gundte  Environmental  Systems,  Inc.,  Gundte  Environmental  Sys- 

tAfns    l^c  •••  .•••••.....•••■•■•••••••■•••■••••••-•••■•*••*••••••••"•**■••*•***••••****"*******'*'*"'********"*"'*"*'*********'*"""*'**"**'*"" 

Gundte'  Environn^ntei  Syst'erm!  trie!,  WemWey,  Ltd.  (a  British  Virgin  Island  company),  SLT  Environmental,  Inc  

Mka-osott  CorporatKjn.  Wang  Laboratories,  Inc..  Wang  Laboratories.  Inc  ~~ 

Watson  Pharmaceutrcals,  Inc.,  Circa  Pharmaceuticals,  Inc.,  Circa  PharmaceutkaJs,  Inc  ~ 

Douglas  &  Lomason  Company.  Bestop,  Inc.,  Bestop,  Inc 

CIGNA  Corporation,  Tokyo  Masutwaya  Co.  Ltd.,  Tokyo  Masuiwaya  California  Corporatkxi 

SanifUl  Inc.  James  F.  Cozzetto,  Metropolitan  Disposal  and  Recycling  Corporation  ™~~.. 

General  Signal  Corporation,  Best  Power  Technotogy,  Incorporated,  Best  Power  Technotogy,  Incorporated  

AB  Votvo,  Prevost  Car  Inc..  Prevost  Car  Inc  •" -■ 

Tele-Communttations.  Inc..  James  C.  Calano.  CareerTrack.  Inc..  and  assets  of  DDP  Realty  Company 

Quantum  Fund  N.V..  Rrst  Reserve  Secured  Energy  Assets  Fund.  L.P..  First  Reserve  Gas  Company 

Quantum  N.V..  Rrst  Reserve  Fund  V.  Umited  Partnership,  First  Reserve  Gas  Company 

Ingersott-Rand  Corrpany.  Clark  Equipment  Company,  Clark  Equipment  Company  

ARAMARK  Corporation,  Eugene  and  Elaine  Meader,  Meader  Distritxjting  Co..  Inc 

Image  industries.  Inc..  Stowe-Phan'  Mills.  Inc..  Phan  Yams  of  Georgia,  Inc  .■■ •• 

Protective  Ufe  Corporation,  State  Mutijal  Life  Assurance  Company  of  Amerrca.  SMA  Life  Assurance  Company  .. — 

AGE  Institute.  Genesis  Health  Ventures,  Inc.,  Genesis  Assets 

W  Don  Comwell,  Queen  City  III  Limrted  Partnership,  Queen  City  III  Limited  Partnership ........... 

K/S  Opportunity  Fund  II.  LP..  American  Express  Company.  Chino  Shopping  Center  Associates  Ltd.  Partnership  As- 

ftAtS  * * 

Colurrpia/HCA  Heatthcare  Corporation,  LaGrange  Memorial  Health  System,  Inc.,  LaGrange  Memorial  Hospital  

Paging  Network,  Inc.,  Page  American  Group,  Inc.,  Page  America  Communications  of  California 

Thyssen  Aktiengesellschaft.  Figgie  International  Inc..  Safeway  Steel  Products.  Inc 

Ptettac  AG  (a  German  company).  Figgie  International,  Inc.,  Safeway  Steel  Products,  Inc  

Frontier  Corporation.  ALC  Communwations  Corporation,  ALC  Communications  Corporatkxi  

Marvin  J.  Herb.  Arthur  J.  Canfiekl.  Jr..  The  CanfieW  Assets - 

A&D  Limited  Partiiership.  Westinghouse  Etectric  Corporation,  WCI  Communities.  Inc  

Amoco  Corporation.  Kuwait  Petroleum  Corporation,  Santa  Fe  Minerals  Inc.  and  SFM  HoWings.  Inc  

Quorum  Health  Group,  Inc.,  The  Lutheran  Hospital  of  Indiana.  Inc.,  The  Lutheran  Hospital  of  Indiana,  Inc 

Connecticut  Health  System,  Inc.,  VNA  Health  Care,  Inc.,  VNA  Health  Care,  Inc 

R.R.  Donnelley  &  Sons  Company.  LANSystems.  Inc.,  LANSystems,  Inc  

Kinross  Goid  Corporation.  Peter  Kiewit  Sons'.  Inc.,  Kiewit  Rawhkle  Corp ; 

Harvard  Industnes,  inc.,  Doehler-Jarvis,  Inc.,  Doehter-Jarvis,  Inc — 

Blue  Cross  and  Blue  Shield  of  Missouri,  HealthLink,  Inc.,  HeafthLink,  Inc  

AT4T  Corp.,  Cellular  Communcations,  Inc..  CCI  RSA.  Inc 

Tractebel  S.A..  CRSS  Inc..  CRSS  Inc ~ — • 

K/B  Opportunity  Fund  II.  LP..  Oak  Plaza  Partners,  LP..  Hak  Partners— San  Femando.  Ltd » 

Don  Tyson,  International  Multifoods  Corporation.  JAC  Creative  Foods.  Inc.  and  Multifoods  Seafood,  Inc 

River  City  Broadcasting,  LP..  Kerby  E.  Confer.  Keymarket  of  New  Orieans,  Inc 

Columbia/HCA  Healthcare  Corporation.  Good  Samaritan  Hospital  d/b/a  Good  Samaritan  Corp.,  Good  Samaritan 

Hospital  d/tVa  Good  Samaritan  Corp ••■•■■• ••^■- •■ 

Welsh.  Carson.  Anderson  &  Stowe  VI,  LP,  Uberty  Brokerage  Investment  Corp.,  MVIS  Corporation  and  Secunties 

Information  Corp -• .......„......^........ 

Atianta  Gas  Light  Conpany.  Sonat  Marketing  Company  (Joint  Venture),  Sonat  Marketing  Company  (Joint  Verture) 

Sonat  Inc.,  Sonat  Marketing  Corrpany  (Joint  Venture),  Sonat  Marketing  Company  (Joint  Venture)  

Imasco  Limited  (a  Canadian  conpany).  Stephen  B.  Ashley.  Sibley  Mortgage  Corporation  „ 

General  Electric  Conpany.  Charles  Schusterman.  Total  Compresskxi  Incorporated 

Charterhouse  Equity  Partners  II.  L.P..  Envirite  Corporation,  County  Environmental  Seonces.  Inc.  &  Envirite  Assets  .. 

BankAmerica  Corporation,  Limited  Liability  Company.  Limited  Liability  Company _ 

NationsBank  Corporation.  Limited  Liatjility  Conpany,  Limited  Liability  Conpany 

North  Shore  Regional  Health  System,  Franklin  Hospital  Medical  Center.  Franklin  Hospital  Medwal  Center 

BankAnnerica  Corporation,  H&R  Block,  Inc..  MECA  Software,  Inc 

NationsBank  Corporation.  H&R  Block,  Inc.,  MECA  Software,  Inc  

Wendy's  International,  Inc..  Carolyn  Mary  Hamra,  Executrix  of  Estate  of  GerakJ  Hamra,  Wendy's  OW  Fashioned 

Hamburgers  of  Littte  Rock,  Inc  


Date  termi- 
nated 


95-1633 
95-1634 
95-1635 
95-1639 
95-1640 
95-1643 
95-1656 
95-1657 
95-1659 
95-1662 
95-1665 
95-1669 
95-1678 
95-1684 

95-1431 

95-1432 

95-1549 

95-1599 

95-1636 

95-1637 

95-1638 

95-1645 

95-1646 

95-1672 

95-1679 

95-1680 

95-1388 

95-1651 

95-1658 

95-1512 

95-1632 

95-1664 

95-1676 

95-1582 

95-1489 

95-1577 

95-1578 

95-1681 

95-1683 

95-1685 

95-1687 

95-1693 

95-1694 

95-1695 

95-1699 

95-1707 

95-1708 

95-1710 

95-1712 

95-1724 

95-1731 

95-1735 

95-1563 

95-1421 
95-1587 
95-1589 
95-1594 
95-1610 
95-1615 
95-1666 
95-1667 
95-1668 
95-1670 
95-1671 

95-1688 


05/22/96 
05/22/95 
05/22/95 
05/22/95 
05/22/95 
05/22/95 
05/22/95 
05/22/95 
05/22/95 
05/22/95 
05/22/96 
05/22/95 
05/22/95 
05/22/95 

05/23/96 
05/23/95 
05/23/95 
05/23/95 
06/23/95 
05/23«5 
05/23«5 
05/23/95 
05/23«5 
05/23/95 
05/23/95 
05/23/95 
05/24/95 
05/24/95 
05/24/95 
05/25/95 
05/25/95 
05/25«5 

05/25/95 
05/26/95 
05/30/95 
05/30/95 
05/30/95 
05/30/95 
06/30«5 
05/30«5 
05/30«5 
05/30/95 
05/30«5 
05/30/95 
05/30/95 
05A30/95 
05/30/96 
05/30/95 
06/30/95 
05/30/95 
05/30/95 
05/30«5 

05/31/96 

06/01/95 
06/01/95 
06/01/96 
06/01/96 
06/01/95 
06/01/95 
06/01/95 
06/01/95 
06/01/95 
06/01/95 
06/01/96 

06/01/95 


Name  of  acquiring  person,  name  of  acquired  person,  name  of  acquired  entity 


Cat)tevisk>n  Systems  Corporation.  General  Electiic  Conpany,  SportsChannel  Associates  and  Rainbow  News  12 

Conpany  

Jordan  Industi'ies.  Inc..  Albert  Sctimier.  Duro-Med  Industiies,  Inc  „ 

Aon  Corporatk>n.  Mark  Kottier.  Berttely-Arm.  Inc _ „...^ . 

Orion  Capital  Corporation,  Sun  Alliance  Group  pks,  Wm.  H.  McGee  &  Co.,  Inc  .- 

Jordan  Industiies,  Inc.,  DonaM  Mann,  Duro-Med  Industries.  Inc ™ _ . 

Rotjert  F.X.  Sillerman,  Jeffrey  E.  Trumper,  Tmmper  Communications  of  North  Carolina,  LP 

Leucadia  National  Corporatkxi.  MK  Gold  Conpany.  MK  GokJ  Company  , .^ _ 

M.  Hokler,  E.I.  du  Pont  de  Nemours  and  Conpany.  The  Conoco  Assets  

Inperial  Chem«al  Industiies  PLC,  The  O'Brien  Corporation,  The  O'Brien  Corporation 

John  L  Macdonakl,  Roben  S.  ZaIkowitz,  BTL  Specialty  Resins  Corp _.._ 

Koch  Industries,  Inc.,  Kerr  McGee  Corporation.  Southwestem  Refining  Company,  Inc  _ _ 

Telephone  and  Data  Systems.  Inc.  Voting  Trust,  Century  Communications  Corp.,  Century  Communic^ions  Cap  ._. 

General  Signal  Corpor^ron,  Data  Switch  Corporation,  Data  Switch  Corporation  

Burtington  tvtorthem  Inc.,  Santa  Fe  Pacific  Corporation,  Santa  Fe  Pacific  Pipefaw  HokSngs,  Inc 

Wexford  Capital  Partners  II,  L.P.,  San  Diego  Gas  &  Electric  Conpany,  Wahteo  Erwironmental  Systems,  Inc 


PMNNo. 


95-1709 
95-1718 
96-1721 
95-1722 
96-1728 
96-1736 
95-1745 
95-1748 
95-1562 
95-1581 
95-1616 
95-1690 
95-1702 
95-1730 
95-1749 


Date  termi- 
nated 


06/01/95 
06/01/95 
06«)1/95 
06A)1/96 
06rt)1/95 
06/01/95 
06«)1/95 
06/01/96 
06A)2«5 
06/02/95 
06/02/95 
06/02/95 
06A)2/95 
06A)2/95 


FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  M.  Peay  or  Renee  A.  HortCD, 

Contract  Representatives 
Federal  Trade  Commission,  Premerger 

Notification  Office,  Bureau  of 

Competition,  Room  303,  Washington, 

DC  20580,  (202)  326-3100. 

By  direction  of  tiie  Commission. 
Benjamin  I.  Bennan, 
Acting  Secretary. 

(PR  Doc.  95-14721  Filed  &-15-95;  8:45  am) 
BILUNQ  COM  6750-01-M 


GENERAL  SERVICES 
ADMINISTRATION 

information  Collection  Activities  Under 
Office  of  Management  and  Budget 
Review 

AQENCY:  Office  of  GSA  Acquisition 
Policy  (VP),  GSA. 

SUMMARY:  The  GSA  hereby  gives  notice 
under  the  Paperwork  Reduction  Act  of 
1980  that  it  is  requesting  the  Office  of 
Management  and  Budget  (OMB)  to 
approve  a  new  information  collection 
entitled  "Application  To  Use  Federal 
Supply  Schedules  By  State,  Local  and 
Indian  Tribal  Governments."  The 
application  will  be  used  by  states, 
departments  or  agencies  of  a  state,  and 
any  political  subdivision  of  a  state, 
including  a  local  government,  the 
Commonwealth  of  Puerto  Rico,  and  the 
government  of  an  Indian  Tribe,  to 
request  authorization  from  GSA  to  use 
the  Federal  supply  schedules. 

ADDRESSES:  Send  conunents  to  Ed 
Springer,  GSA  Desk  Officer,  Room  3235, 
NEOB,  Washington,  DC  20503,  and  to 
Mary  L.  Cunningham,  GSA  Clearance 
Officer,  General  Services 
Administration  (CAIR),  18th  &  F  Streets 
NW.,  Washington,  DC,  20405. 


ANNUAL  REPORTING  BURDEN: 

Respondents:  10,000.  Armual 

Responses:  10,000.  Average  time  per 

response:  fifteen  minutes.  Burden  hours: 

2,500. 

FOR  FURTHER  INFORMA'nON  CONTACT: 

Les  Davison.  (202)  501-4768. 

Copy  of  proposed  application  may  be 
obtained  from  the  Information 
Collection  Management  branch  (CAIR), 
Room  7102,  GSA  Building,  18th  &  F 
Streets,  NW..  Washington.  DC  20405,  or 
by  telephoning  (202)  501-2691,  or  by 
fax  request  to  (202)  501-2727. 

Dated:  June  13. 1995. 
Kenneth  S.  SUcejr, 

Director,  Infonnation  Management  Division. 
IFR  Doc.  95-14790  Filed  6-15-95;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Announcennent  Number  532] 

Cooperative  Agreements  for  a  National 
System  of  Integrated  Activities  to 
Prevent  HIV  infection  and  Other 
Serious  Health  Problems  Among 
Students,  Especially  Postsecondary 
Students 

Introduction 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availabihty  of  fiscal  year  (FY)  1995 
funds  for  cooperative  agreements  to 
establish  a  national  system  of  integrated 
activities  for  preveifting  HTV  infection 
and  other  serious  health  problems 
among  the  nation's  students,  especially 
postsecondary  students  and  those  in 
high-risk  situations. 


Applicants  may  apply  for  funding  to 
carry  out  activities  in  one  or  more  of  the 
following  priority  areas: 

Priority  One — Educate  Policy  and 
Decision-Makers 

To  educate  and  encourage  policy  and 
decision-making  members  of 
postsecondary  institutions  to  support 
programs  to  prevent  HTV  infection 
among  students,  especially 
postsecondary  students  and  those  in 
high-risk  situations. 

Priority  Two — Support  Institution-Wide 
Health  Promotion  Programs 

To  bmld  the  capacity  of 
postsecondary  institutions  to  implement 
comprehensive  integrated  strategies 
designed  to  prevent  HTV  infection  as 
part  of  institution-wide  health 
promotion  and  disease  prevention 
programs  for  postsecondary  students* 
especially  those  in  high-risk  situations. 

Priority  Three — Support  Presennce 
Education 

To  provide  technical  assistance  and 
training  to  personnel  in  postsecondary 
institutions  about  the  skills  that  health, 
education,  social  service,  and  other 
professionals  need  in  order  to  help 
young  people,  including  students  in 
grades  K-12  and  those  in  high-risk 
situations,  avoid  HIV  infection  and 
other  serious  health  problems. 

The  Public  Health  Service  (PHS)  is 
committed  to  implementing  the 
recommendations  outlined  in  the 
External  Review  of  HTV  Prevention 
Strategies,  and  the  health  promotion 
and  disease  prevention  objectives  of 
Healthy  People  2000,  a  PHS-led  national 
activity  to  reduce  morbidity  and 
moriahty  and  improve  the  quality  of 
Ufe.  This  program  announcement  is 
related  to  the  priority  areas  of  HIV 
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Infection  (Objective  18.11,  "Provide  HIV 
education  for  students  and  staff  in  at 
least  90  percent  of  colleges  and 
universities"),  and  Educational  and 
Community- Based  Programs  (Objective 
8.4.  "Increase  to  at  least  75  percent  the 
proportion  of  the  Nation's  elementary 
and  secondary  schools  that  provide 
planned  and  sequential  kindergarten 
through  1 2th  grade  quality  school  health 
education";  Objective  8.5.  "Increase  to 
at  least  50  percent  the  proportion  of 
postsecondary  institutions  with 
institution-wide  health  promotion 
programs  for  students,  faculty,  and 
staff";  and  Objective  8.6.  "Increase  to  at 
least  85  percent  the  proportion  of 
workplaces  with  50  or  more  employees 
that  offer  health  promotion  activities  for 
their  employees,  preferably  as  part  of  a 
comprehensive  employee  health 
promotion  program").  The  most  recent 
description  of  CDC  efforts  to  prevent 
HIV  infection  is  included  in  Public 
Health  Reports,  including  CDC  efforts  to 
prevent  HIV  infection  among  youth.  (To 
order  a  copy  of  the  External  Review  of 
HIV  Prevention  Strategies.  Healthy 
People  2000.  and  Public  Health  Reports, 
see  the  section  on  REFERENCE 
MATERMLS). 

Authority 

This  program  is  authorized  imder 
sections  311(c)  [42  U.S.C.  243(c)].  and 
317(k){2)  (42  U.S.C.  247(k)(2)]  of  the 
Pubhc  Health  Service  Act.  as  amended. 
Regulations  are  set  forth  in  42  CFR  Part 
51b. 

Eligible  Applicants 

Eligible  applicants  are  national 
education,  health,  or  social  service 
organizations  that  are  private,  nonprofit, 
professional,  or  voluntary.  Eligible 
applicants  must  have  postsecondary 
institutions  or  programs  as  their  major 
focus;  and  applicants  must  have  the 
organizational  capacity  to  help  develop 
an  ongoing  national  system  of  integrated 
activities  to  prevent  HTV  infection  and 
other  serious  health  problems  among 
students,  especially  postsecondary 
students  and  those  in  high-risk 
situations.  Eligible  applicants  must  have 
affiliate  offices,  organizations,  or 
constituencies  in  a  minimimi  of  10 
States  and  territories. 

Smoke-Free  Workplace 

PHS  strongly  encourages  all  grant 
recipients  to  provide  a  smoke-free 
workplace  and  to  promote  the  nonuse  of 
all  tobacco  products,  and  PubUc  Law 
103-227,  the  Pro-Children  Act  of  1994. 
prohibits  smoking  in  certain  facilities 
that  receive  Federal  funds  in  which 
education,  library,  day  care,  health  care. 


and  early  childhood  development 
services  are  provided  to  children. 

Availability  of  Funds 

Approximately  $2.5  million  is 
available  in  FY  1995  to  fund 
approximately  10  awards.  It  is  exi>ected 
that  the  average  award  will  be  $250,000, 
ranging  &x)m  $200,000  to  $300,000.  It  is 
expected  that  awards  will  begin  on  or 
about  September  25, 1995.  and  will  be 
made  for  a  12-month  budget  period 
within  a  project  period  of  up  to  5  years. 
Fimding  estimates  may  vary  and  are 
subject  to  change.  Continuation  awards 
for  new  budget  periods  will  be  based  on 
satisfactory  performance,  receipt  of  an 
acceptable  continuation  appUcation. 
and  the  availability  of  funds. 

Funds  must  be  used  for  categorical 
activities  to  prevent  HTV  infection 
among  youth.  Activities  can  also  be 
included  that  support  the  integration  of 
HTV  activities  as  part  of  broader 
programs  to  improve  the  health  of  youth 
(e.g..  related  STD  and  pregnancy 
prevention  programs;  related  alcohol 
and  other  drug  prevention  programs; 
related  institution  wide  health 
promotion  programs  for  students, 
faculty,  and  st&).  These  funds  may  not 
be  used  to  conduct  research. 

Purpose 

The  purpose  of  this  program  is  to 
support  national  organizations  and 
other  relevant  agencies  in  establishing 
an  ongoing  national  system  of  integrated 
activities  to  prevent  HIV  infection  and 
other  serious  health  problems  among 
students,  especially  postsecondary 
students  and  those  in  high-risk 
situations. 

Program  Requirements 

In  conducting  activities  to  achieve  the 
pxupose  of  this  program,  the  recipient 
will  be  responsible  for  the  activities 
under  A.  (Recipient  Activities),  and 
CDC  will  be  responsible  for  the 
activities  listed  under  B.  (CDC 
Activities). 

A.  Recipient  Activities 

1 .  Collaborate  with  constituents;  other 
national  organizations  whose  foci  are 
postsecondary  institutions;  community 
planning;  State  and  local  education  and 
health  agencies;  and  CDC  to  develop  a 
national  system  to  achieve  the  purpose 
of  this  program  announcement. 

2.  Establish  feasible  goals  and 
specific,  measurable,  and  realistic 
objectives.  . 

3.  Establish  an  operational  plan  that 
could  include,  but  is  not  limited  to: 

(a)  Including  as  a  priority  within  the 
organization,  health  promotion  and 
disease  prevention  programs  to  reduce 


HIV  risk  behaviors  of  students, 
especially  postsecondary  students  and 
those  in  high-risk  situations. 

(b)  Developing  and  promoting  the 
implementation  of  State  and  local 
policies  designed  to  reduce  the  HTV  risk 
behaviors  of  students,  especially 
postsecondary  students  and  those  in 
high-risk  situations. 

(c)  Developing  and  promoting  the 
implementation  of  activities  designed  to 
prevent  HTV  risk  behaviors  among 
students,  especially  postsecondary 
students  and  those  in  high-risk 
situations. 

(d)  Educating  and  encouraging  policy 
and  decision-making  members  of 
national  organizations  and  their 
constituents,  to  support  HIV  prevention 
education  programs  for  students, 
especially  postsecondary  students  and 
those  in  high-risk  situations. 

4.  Evaluate  the  project's  effectiveness 
in  achieving  goals  and  objectives. 

5.  Disseminate  programmatic 
information  to  CDC  and  other  interested 
recipients  through  appropriate  methods 
that  include: 

(a)  Identifying  and  submitting 
pertinent  programmatic  information  for 
incorporation  into  a  computerized 
database  of  health  information  and 
health  promotion  resources,  such  as  the 
Combined  Health  Information  Database 
(CHID). 

(b)  Sharing  information  through 
electronic  bulletin  boards,  such  as  the 
Comprehensive  Health  Education 
Network  (CHEN). 

6.  Participate  with  CDC  and  other 
appropriate  agencies  in  planning  and 
convening  meetings.  The  budget  request 
should  include  the  cost  of  a  five-day  trip 
to  Atlanta  for  two  individuals  to  attend 
a  CDC  annual  conference  and  a  two-day 
trip  to  Atlanta  for  two  individuals  to 
attend  an  additional  meeting. 


B.  CDC  Activities 

1.  Provide  and  periodically  update 
information  related  to  the  purposes  or 
activities  of  this  program 
announcement. 

2.  Collaborate  with  national,  State, 
and  local  education  and  health  agencies 
and  other  relevant  organizations  in 
planning  and  conducting  national 
strategies  designed  to  strengthen 
programs  for  preventing  HFV  infection 
and  other  serious  health  problems 
among  young  persons. 

3.  Provide  substantial  programmatic 
consultation  and  guidance  related  to 
program  planning,  implementation,  and 
evaluation;  assessment  of  program 
objectives;  and  dissemination  of 
successful  strategies,  experiences,  and 
evaluation  reports. 


4.  Plan  meetings  of  national.  State, 
and  local  education  agencies  and  other 
appropriate  agencies  to  address  issues 
and  program  activities  related  to 
improving  the  health  of  postsecondary 
students;  and  strengthening  the  capacity 
of  education,  health,  and  other  relevant 
agencies  to  prevent  HFV  infection  and 
other  serious  health  problems  among 
young  persons,  especially  those  in  high- 
risk  situations. 

5.  Assist  in  the  evaluation  of  program 
activities. 

6.  Monitor  the  recipient's 
performance  of  program  activities  and 
make  recommendations  to  facilitate 
future  progress. 

Review  and  Evaluation  Criteria 

Each  application  will  be  allocated  a 
total  of  100  points,  and  will  be  reviewed 
and  evaluated  according  to  the 
following  criteria: 

A.  Backgmund/Need  (10  points). 
The  extent  to  which  the  applicant 

justifies  the  need  for  the  activities 
including: 

1.  Identifying  target  populations; 

2.  Identifying  the  barriers  in  reaching 
the  target  population; 

3.  Identifying  what  might  move  HTV 
prevention  efforts  forward  within  the 
target  population. 

B.  Capacity  and  Impact  (30  points). 
The  extent  to  which  the  applicant 

demonstrates  the  capacity  and  ability  to: 

1.  Develop  and  conduct  the  proposed 
activities; 

2.  Involve  postsecondary  institutions 
or  programs; 

3.  Institutionalize  activities  that  can 
reduce  HTV  infection  among  students, 
especially  postsecondary  students  and 
those  students  who  may  be  in  high-risk 
situations. 

C.  Goals  and  Objectives  (10  points). 

1.  Goals.  The  extent  to  which  the 
applicant  has  submitted  realistic  goals 
for  the  projected  five-year  project 
period. 

2.  Objectives.  The  extent  to  whidi  the 
applicant  has  submitted  specific, 
measurable,  and  feasible  objectives  for 
the  one-year  budget  period  that  directly 
relate  to  the  applicant's  goals. 

D.  Operational  Plan  (15  points). 

1.  The  extent  to  which  proposed 
activities: 

(a)  Involve  postsecondary  institutions. 

(b)  Are  likely  to  reduce  HIV  infection 
and  related  health  problems  among 
students  especially  postsecondary 
students  and  those  in  high-risk 
situations. 

(c)  Achieve  the  stated  objectives 
within  the  first  budget  period. 

2.  The  extent  to  which  the  applicant 
includes  a  reasonable  timeline  for 
conducting  proposed  activities. 


3.  The  extent  to  which  the  appficant 
provides  a  description  of  the  activities 
anticipated  for  years  2.  3,  4,  and  5  of  the 
project. 

E.  Project  Management  and  Staffing 
(15  points). 

The  extent  to  which  the  applicant 
identifies  staff  and  other  agencies  that 
have  the  responsibiUty  and  authority  to 
carry  out  each  activity,  including: 

1.  Organizational  charts 
demonstrating  that  the  staff  have  the 
authority  needed  to  carry  out  those 
responsibilities. 

2.  Job  descriptions  and  curricula  vitae 
demonstrating  that  the  staff  have 
backgrounds  that  qualify  them  to  fulfill 
the  proposed  responsibilities. 

3.  Commitment  of  at  least  one  full- 
time  staff  member  to  provide  direction 
for  the  proposed  activities. 

4.  Letters  from  collaborating 
organizations  indicating  their  intent  and 
capacity  to  carry  out  their  designated 
responsibilities. 

F.  Sharing  Experiences  and  Resources 
(5  points). 

'The  extent  to  which  the  applicant 
indicates  how  it  will  share  effective 
materials  and  activities. 

G.  Collaborating  (5  points). 

The  extent  to  which  the  applicant 
describes  how  it  will  collaborate  with 
CDC  and  with  other  relevant  agencies. 

H.  Evaluation  (10  points).  The  extent 
to  which  the  applicant: 

1.  Identifies  how  it  will  monitor 
progress  in  meeting  objectives. 

2.  Identifies  how  program 
effectiveness  will  be  measured  and 
presents  a  reasonable  plan  for  obtaining 
data,  reporting  results,  and  using  the 
results  for  programmatic  decisions. 

I.  Budget  and  Accompanying 
justification  (not  scored).  The  extent  to 
which  the  applicant  provides  a  detailed 
and  clear  budget  narrative  consistent 
v^th  the  stated  objectives  and  planned 
activities  of  the  project. 

Executive  Order  12372  Review 

This  program  is  not  subject  to  the 
Executive  Order  12372  review. 

Public  Health  Systems  Reporting 
Requirements 

This  program  is  not  subject  to  the 
Public  Health  Systems  Reporting 
Requirements. 

Catalog  of  Federal  Domestic  Assistance 
Number 

The  Catalog  of  Federal  Domestic 
Assistance  Number  is  93.938. 

Other  Requirements 

Paperwork  Reduction  Act 

Projects  that  involve  the  collection  of 
information  from  10  or  more  individuals 


and  funded  by  the  cooperative 
agreement  will  be  subject  to  review  and 
approval  by  the  Office  of  Management 
and  Budget  (OMB)  imder  the  Paperworii 
Reduction  Act. 

HIV/ AIDS  Requirements 

Recipients  must  comply  with  the 
document  entitled:  "Interim  Revision  of 
Requirements  of  the  Content  of  AIDS- 
Related  Written  Materials,  Pictorials, 
Audiovisuals.  Questionnaires,  Survey 
Instruments,  and  Educational  Sessions 
in  Centers  for  Disease  Control  and 
Prevention  Assistance  Programs"  (June 
15. 1992).  a  copy  of  which  is  included 
in  the  apphcation  kit.  The  names  and 
affiUations  of  the  review  panel  members 
must  be  Usted  on  the  Assurance  of 
Compliance  form  CDC  0.1113.  which  is 
also  included  in  the  application  kit.  In 
progress  reports,  the  recipient  must 
submit  the  program  review  panel's 
report  indicating  all  materials  have  been 
reviewed  and  approved. 

Application  Submission  and  Deadline 

The  original  and  two  copies  of  the 
application  Form  PHS-5161-1  (OMB 
Niunber  0937-0189)  must  be  submitted 
to  Henry  S.  Cassell,  ID.  Acting  Chief. 
Grants  Management  Branch, 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control  and  Prevention 
(CDC).  255  East  Paces  Ferry  Road  NE., 
Room  300,  Atlanta,  GA  30305, 
Attention:  Marsha  D.  Driggans,  Mailstop 
E16,  on  or  before  July  24, 1995. 
Facsimile  copies  will  not  be  accepted. 

1.  Deadline.  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either: 

(a)  Received  on  or  before  the  deadline 
date;  or 

(b)  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  independent  review  group. 
Applicants  must  request  a  legibly  dated 
U.S.  Postal  Service  postmark  or  obtain 

a  legibly  dated  receipt  from  a 
commercial  mail  carrier  or  U.S.  Postal 
Service.  Private  metered  postmarks  shall 
not  be  accepted  as  proof  of  timely 
mailing. 

2.  Late  Applications.  Applications 
that  do  not  meet  the  criteria  in  l.(a)  or 
l.(b)  above  are  considered  late 
applications.  Late  applications  wall  not 
be  considered  and  will  be  returned  to 
the  applicant. 

Where  to  Obtain  Additional 
Information 

A  complete  program  description, 
information  on  application  procedures, 
apphcation  package,  and  business 
management  technical  assistance  may 
be  obtained  from  Marsha  D.  Driggans, 
Grants  Management  Specialist,  Grants 
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Management  Branch,  Procurement  and 
Grants  Office.  Centers  for  Disease 
Control  and  Prevention  (CDC).  255  East 
Paces  Ferry  Road.  NE.,  Room  305. 
Mailstop  E-16.  Atlanta.  GA  30305. 
telephone  (404)  842-6523.  facsimile 
(404)  842-6513,  or  via  INTERNET: 
mdd2®opspgol  .em.cdc.gov. 

Programmatic  technical  assistance 
may  be  obtained  from  Elizabeth 
Majestic,  Chief,  Special  Populations 
Section,  Program  Development  and 
Services  Branch,  Division  of  Adolescent 
and  School  Health.  National  Center  for 
Chronic  Disease  Prevention  and  Health 
Promotion,  Centers  for  Disease  Control 
and  Prevention  (CDC),  4770  Buford 
Highway.  NE..  Mailstop  K31.  Atlanta, 
GA  30341-3724,  telephone  (404)  488- 
5356. 

Please  refer  to  Announcement  532 
when  requesting  information  or 
submitting  an  application. 

Reference  Materials 

(1)  Potential  applicants  may  obtain  a 
copy  of  Healthy  People  2000  (Full 
Report.  Stock  No.  017-001-00474-0), 
Healthy  People  2000  (Summary  Report, 
Stock  No.  017-001-00473-1).  and 
Adolescent  Health  (Volume  1,  Stock  No. 
052-00301234-1;  Volume  2.  Stock  No. 
052-003-01235-9;  Volume  3.  Stock  No. 
052-003-01236-7)  through  the 
Superintendent  of  Documents, 
Government  Printing  Office, 
Washington,  DC  20402-9325,  telephone 
(202)512-1800. 

(2)  Potential  applicants  may  obtain  a 
copy  of  the  External  Review  of  HIV 
Prevention  Strategies,  from  the  Centers 
for  Disease  Control  and  Prevention 
(CDC),  National  Center  for  Prevention 
Services.  Division  of  HIV/ AIDS 
Prevention,  1600  CUfton  Rd.,  Mailstop 
D21,  Atlanta.  GA  30333,  telephone  (404) 
639-0900. 

(3)  Potential  applicants  may  obtain  a 
copy  of  Public  Health  Reports,  Volume 
106.  Nimiber  6,  from  the  National  AIDS 
Information  Clearinghouse.  P.O.  Box 
6003,  Rockville,  MD  20850,  telephone 
(800) 458-5231. 

(4)  Potential  applicants  can  obtain 
additional  information  about  HIV 
Prevention  Community  Planning 
Groups,  by  contacting  Gary  West, 
Ehvision  of  HIV/ AIDS  Prevention, 
National  Center  for  Prevention  Services, 
Centers  for  Disease  Control  and 
PrevenUon  (CDC).  1600  Clifton  Rd.,  ■ 
Mailstop  D21,  Atlanta,  GA  30333, 
telephone  (404)  639-0900. 

(5)  Potential  applicants  may  obtain  a 
copy  of  The  Second  Aimual  National 
School  Health  Conference  Proceedings, 
from  the  National  Center  for  Chronic 
Disease  Prevention  and  Health 
Promotion,  Division  of  Adolescent  and 


School  Health,  Centers  for  Disease 
Control  and  Prevention  (CDC),  1600 
Clifton  Rd.,  Mailstop  K31,  Atlanta,  GA 
30333.  telephone  (404) 488-5324. 

Special  Guidelines  for  Technical 
Assistance  Workshop 

A  one-day  technical  assistance 
workshop  will  be  held  in  Washington, 
DC,  approximately  two  weeks  after  the 
publication  date  of  the  Program 
Announcement  in  the  Federal  Register. 
The  purpose  of  this  meeting  is  to  help 
potential  applicants  to: 

1 .  Understand  the  scope  and  intent  of 
Announcement  532;  and 

2.  Understand  the  Pubhc  Health 
Service  grants  policies,  applications, 
and  review  procedures. 

Attendance  at  this  workshop  is  not 
mandatory.  Applicants  who  are 
currently  funded  by  CDC  may  not  use 
project  funds  to  attend  this  workshop. 
However,  attendees  who  compete 
successfully  may  be  reimbursed  for  their 
allowable  and  reasonable  expenses 
through  their  new  award. 

Each  potential  applicant  m^y  send  no 
more  than  two  representatives  to  this 
meeting.  Please  provide  the  names  of 
the  persons  that  are  planning  to  attend 
this  meeting  to  Ehzabeth  Majestic. 
Chief.  Special  Populations  Section, 
Division  of  Adolescent  and  School 
Health,  telephone  (404)  488-5356, 
within  10  working  days  after  the 
publication  date  of  the  program 
announcement  in  the  Federal  Register. 

Dated:  June  12,  1995. 
Joseph  R.  Carter, 

Acting  Associate  Director  for  Management 
and  Operations,  Centers  for  Disease  Control 
and  Prevention  (CDC). 
IFR  Doc.  95-14773  Filed  6-15-95;  8:45  ami 
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[Announcement  572] 

National  Institute  for  Occupational 
Safety  and  Health;  Prevention  of 
Stress  and  Health  Consequences  of 
Workplace  Downsizing  and 
Reorganization 

Introduction 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  fiscal  year  (FY)  1995 
funds  for  a  cooperative  agreement 
program  to  study  organizational 
downsizing/reorganization  and  propose 
interventions  to  reduce  the  negative 
health  and  performance  consequences 
among  employees.  The  research  funded 
by  this  cooperative  agreement  will  focus 
on  the  defense  nuclear  industry  where 
large-scale  downsizing  and 
reorganization  are  currently  occurring. 


but  the  research  will  provide  a  model 
for  other  industries  affected  by 
downsizing  and  reorganization  issues. 
The  Pubhc  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  Healthy  People  2000,  a 
PHS-led  national  activity  to  reduce 
morbidity  and  mortality  and  improve 
the  quality  of  life.  This  announcement 
is  related  to  the  priority  areas  of 
Occupational  Safety  and  Health  and 
Mental  Health  and  Mental  Disorders. 
(For  ordering  a  copy  of  Healthy  People 
2000,  see  the  Section  WHERE  TO  OBTAIN 
ADDITIONAL  INFORMATION.) 

Authority 

This  program  is  authorized  under 
Sections  20  (a)  and  22(e)(7)  of  the 
Occupational  Safety  and  Health  Act  of 
1970  (29  U.S.C.  669(a)  and  671(e)(7)). 

Smoke-free  Workplace 

The  PHS  strongly  encourages  all  greint 
recipients  to  provide  a  smoke-free 
workplace  and  promote  the  non-use  of 
all  tobacco  products,  and  Public  Law 
103-227.  the  Pro-  Children  Act  of  1994, 
prohibits  smoking  in  certain  faciUties 
that  receive  Federal  funds  in  which 
education,  library,  day  care,  health  care 
and  early  childhood  development 
services  are  provided  to  children. 

Eligible  Applicants 

Applications  may  be  submitted  by 
public  and  private,  non-profit  and  for- 
profit  organizations  and  governments, 
and  their  agencies.  Thus,  universities, 
colleges,  research  institutions,  hospitals, 
other  public  and  private  organizations. 
State  and  local  health  departments  or 
their  bona  fide  agents,  federally 
recognized  Indian  tribal  governments. 
Indian  tribes  or  Indian  tribal 
organizations,  and  small,  minority-, 
and/or  women-owned  businesses  are 
eligible  to  apply. 

Availability  of  Funds 

Approximately  $300,000  is  available 
in  FY  1995  to  fund  at  least  one  award. 
It  is  expected  that  the  award  will  begin 
on  or  about  September  30, 1995,  and 
will  be  made  for  a  12-month  budget 
period  within  a  project  period  of  3  to  5 
years.  Funding  estimates  may  vary  and 
are  subject  to  change. 

Continuation  awards  within  the 
project  period  will  be  made  on  the  basis 
of  satisfactory  progress  and  the 
availability  of  funds. 

Purpose 

The  purpose  of  this  cooperative 
agreement  is  to  utilize  the  special 
resoxu-ces  of  the  extramural  community 
to  conduct  a  program  of  applied 


research  in  the  prevention  of  negative 
health  consequences  of  organizational 
downsizing/reorganization  in  selected 
facilities  of  the  defense  nuclear  and 
related  industries.  The  program  will 
consist  of  applied  research  to  assess  the 
effects  of  downsizing  on  employee 
health  and  well-being,  and  on 
organizational  culture/climate. 
Specifically,  this  cooperative  agreement 
is  intended  to  result  in  the 
development,  implementation,  and 
evaluation  of  practical  interventions  for 
preventing  the  negative  health  and 
performance  consequences  of 
downsizing.  Primary  prevention 
strategies  should  be  emphasized  (e.g., 
recommending  "best  practices"  for 
downsizing),  but  secondary  prevention 
strategies,  if  linked  to  a  primary 
prevention  strategy,  can  be  proposed 
(e.g.,  provision  of  counseling  for 
employees). 

At  least  three  key  aspects  of 
downsizing/reorganization  should  be 
assessed  in  any  research  proposal:  (1) 
The  purpose  of  downsizing  (proactive 
vs.  reactive);  (2)  the  process  of 
downsizing  (targeted  vs.  across-the- 
board  changes,  commimication  style 
etc.);  and  (3)  the  provision  of  assistance 
to  employees  who  lose  their  jobs 
(finding  new  jobs  or  acquiring  new 
skills),  and  employees  who  retain  their 
jobs.  Outcome  measures  can  include 
measures  of  perceived  stress,  health 
consequences  to  downsizing  of  those 
employees  who  retain  their  jobs, 
employee  commitment  and  involvement 
and  organizational  culture/climate.  The 
findings  should  be  used  to  develop 
preventive  interventions;  for  example, 
identifying  — ^best  practice —  for 
reducing  negative  health  efi^ects  of 
downsizing,  or  implementing  strategies 
to  reduce  employee  uncertainty  and 
ambiguity  during  downsizing.  Finally, 
proposals  must  include  an  evaluation 
component  which  describes  the 
approach  and  method  by  which  the 
efficacy  of  the  intervention(s}  will  be 
assessed. 

Program  Requirements 

In  conducting  activities  to  achieve  the 
piupose  of  this  program,  the  recipient 
will  be  responsible  for  the  activities 
under  A.  (Recipient  Activities),  and 
CDC/NIOSH  will  be  responsible  for 
conducting  activities  under  B.  (CDC/ 
NIOSH  Activities). 

A.  Recipient  Activities 

1.  Develop  and  conduct  a  study  of  the 
health  and  performance  consequences 
of  downsizing  and/or  reorganization. 

2.  Develop  a  research  protocol  that 
reviews  the  pertinent  downsizing/ 
reorganization  and  organization^  stress/ 


health  fiteratures,  and  describes  the 
study  methodology,  data  to  be  collected 
and  the  proposed  analysis  of  the  data; 
present  the  protocol  to  a  panel  of  peer 
reviewers  and  revise  the  protocol  as 
required  for  final  approval  by  CDC/ 
NIOSH. 

3.  Conduct  all  required  medical  and 
laboratory  tests  on  workers  participating 
in  the  study,  collect  questionnaire/ 
interview  information  and  identifying 
data  on  workers,  and  analyze  data. 

4.  Prepare  a  final  report  summarizing 
the  study  methodology,  results 
obtained,  conclusions  reached  and 
recommendations  for  preventing  the 
negative  health  and  performance 
consequences  of  downsizing  and 
additional  research  needs. 

5.  Where  appropriate,  collaborate 
with  CDC/NIOSH  scientists  who  are 
working  in  complementary  research 
areas. 

6.  Report  research  results  to  the 
scientific  community  via  presentations 
at  professional  conferences  and  articles 
in  peer-reviewed  journals. 

B.  CDC/NIOSH  ActiviUes 

1.  Provide  scientific,  epidemiologic, 
engineering,  environmental,  industrial 
hygiene,  and  clinical  technical 
assistance,  as  needed,  for  the  successful 
completion  of  this  project. 

2.  Identify  and  convene  Peer  Review 
Panel  to  review  draft  study  protocol. 

3.  Assist  in  formulating  the  study 
design,  the  analysis  of  data  collected  by 
the  recipient,  interpretation  of  the 
results,  and  preparation  of  the  written 
reports. 

4.  Engage  in  scientific  collaboration  in 
research  areas  of  mutual  interest  and 
investigation. 

Evaluation  Criteria 

The  application  wrill  be  reviewed  and 
evaluated  according  to  the  following 
criteria: 

1.  Understanding  of  the  Problem  (25%) 

Responsiveness  to  the  objective  of  the 
cooperative  agreement  including:  (a) 
appUcant's  understanding  of  the 
research  needed  to  document  the  health 
and  performance  consequences  of 
downsizing  and/or  reorganization  and 
the  objective  of  the  proposed 
cooperative  agreement,  and  (b) 
relevance  of  the  proposal  to  the 
objective. 

2.  Study  Design  and  Project  Planning 
(40%) 

Steps  proposed  in  planning  and 
implementing  this  project,  and  the 
respective  responsibilities  of  the 
applicant  for  carrying  out  those  steps, 
the  proposed  approach  to  the  study  and 


the  draft  (or  detailed  outline)  of  the 
study  protocol.  The  applicant's 
schedule  proposed  for  accomplishing 
the  activities  to  be  carried  out  in  this 
project  and  for  evaluating  the 
accomplishments. 

3.  Program  Per^nel  (25%) 

Qualification  and  time  allocation  of 
the  professional  staff  to  be  assigned  to 
this  project  and  applicants  ability  to 
provide  knowledgeable  staff  required  to 
perform  the  appUcant's  responsibilities 
in  this  project,  and  the  approach  to  be 
used  in  carrying  out  those 
responsibilities. 

4.  Facilities  and  Resources  (10%) 

The  adequacy  of  the  applicant's 
facilities,  equipment,  and  other 
resources  available  for  performance  of 
this  project. 

5.  Budget  justification  (not  scored) 

The  budget  will  be  evaluated  to  the 
extent  that  it  is  reasonable,  clearly 
justified,  and  consistent  with  the 
intended  use  of  funds. 

Executive  Order  12372  Review 

AppUcations  are  subject  to 
Intergovernmental  Review  of  Federal 
Programs  as  governed  by  Executive 
Order  (E.O.)  12372.  E.O.  12372  sets  up 
a  system  for  State  and  local  government 
review  of  proposed  Federal  assistance 
appUcations.  Applicants  (other  than 
federally  recognized  Indian  tribal 
governments)  should  contact  their  State 
Single  Point  of  Contact  (SPOC)  as  early 
as  possible  to  alert  them  to  the 
prospective  applications  and  receive 
any  necessary  instructions  on  the  State 
process.  For  proposed  projects  serving 
more  than  one  State,  the  applicant  is 
advised  to  contact  the  SPOC  for  each 
affected  State.  Indian  tribes  are  strongly 
encouraged  to  request  tribal  government 
review  of  the  proposed  application.  A 
ciurent  Ust  of  SPOCs  is  included  in  the 
application  kit. 

If  SPOCs  or  tribal  governments  have 
any  State  process  recommendations  on 
applications  submitted  to  CDC,  they 
should  send  them  to  Henry  S.  Cassell,    . 
Ill,  Grants  Management  Officer,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road,  NE.,  Atlanta,  GA 
30305,  no  later  than  60  days  after  the 
application  deadline  date.  The  Program 
Announcement  Number  and  Program 
Title  should  be  referenced  on  the 
document.  The  granting  agency  does  not 
guarantee  to  "accommodate  or  explain" 
State  or  tribal  process  recommendations 
it  receives  after  that  date. 
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Public  Health  System  Reporting 
Requirements 

This  program  is  not  subject  to  the 
Public  Health  System  Reporting 
Requirements. 

Catalog  of  Foderal  Doomtic  AMisUnca 
Number 

The  Catalog  of  Federal  Domestic 
Assistance  number  is  93.956. 

Other  Requirements 

Paperwork  Reduction  Act 

Projects  funded  through  the 
cooperative  agreement  mechanism  of 
this  program  involving  the  collection  of 
information  from  10  or  more  individuals 
will  be  subject  to  review  and  approval 
by  the  Office  of  Management  and 
Budget  (OMB)  under  the  Paperwork 
Reduction  Act. 

Human  Subjects 

If  the  proposed  project  involves 
research  on  human  subjects,  the 
applicant  must  comply  with  the  DHHS 
Regulations.  45  CFR  part  46.  regarding 
the  protection  of  human  subjects. 
Assurance  must  be  provided  to 
demonstrate  the  project  will  be  subject 
to  initial  and  continuing  review  by  an 
appropriate  institutional  review 
committee.  The  applicant  will  be 
responsible  for  providing  assurance  in 
accordance  with  the  appropriate 
guidelines  and  form  provided  in  the 
application  kit. 

m  addition  to  other  applicable 
committees,  Indian  Health  Service  (IHS) 
institutional  review  committees  also 
must  review  the  project  if  any 
component  of  IHS  will  be  involved  or 
will  support  the  research.  If  any 
American  Indian  community  is 
involved,  its  tribal  government  must 
also  approve  that  portion  of  the  project 
applicable  to  it. 

Application  Submission  and  Deadline 

The  original  and  two  copies  of  the 
application  PHS  Form  5161-1  (Revised 
7/92.  OMB  Control  Number  0937-0189) 
must  be  submitted  to  Henry  S.  Cassell. 
ni,  Grants  Management  Officer.  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC).  Mailstop 
E-13,  255  East  Paces  Ferry  Road.  NE.. 
Room  300.  Atlanta.  GA  30305.  on  or 
before  July  IT',  1995. 

1.  Deadline:  Applications  will  be 
considered  as  meeting  the  deadline  if 
they  are  either: 

(a)  Received  on  or  before  the  deadline 
date,  or 

(b)  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  independent  review  group. 
Applicants  must  request  a  legibly  dated 


U.S.  Postal  Service  postmark  or  obtain 
a  legibly  dated  receipt  from  a 
commercial  carrier  or  the  U.S.  Postal 
Service.  Private  metered  postmarks  shall 
not  be  acceptable  as  proof  of  timely 
mailing. 

2.  Late  Applications:  Applications 
which  do  not  meet  the  criteria  in  l.(a) 
or  1.0>)  above  are  considered  late 
applications.  Late  applications  will  not 
be  considered  in  the  oirrent 
competition  and  will  be  returned  to  the 
applicant.  * 

Where  To  Obtain  Additional 
Information 

To  receive  additional  written 
information  call  (404)  332-4561.  You 
will  be  asked  to  leave  your  name, 
address,  and  telephone  number  and  will 
need  to  refer  to  Announcement  572. 
You  will  receive  a  complete  program 
description,  information  on  application 
procedures,  and  application  forms. 

If  you  have  questions  after  reviewing 
the  contents  of  all  the  docimients, 
business  management  technical 
assistance  may  be  obtained  frtDm  Oppie 
Byrd,  Grants  Management  Specialist, 
Grants  Management  Branch, 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control  and  Prevention 
(CDC),  255  East  Paces  Ferry  Road,  NE., 
Room  300,  Mailstop  E-13,  Atlanta,  GA 
30305,  telephone  (404)  842-6546. 

Programmatic  technical  assistance 
may  be  obtained  from  Lawrence  R. 
Murphy,  Ph.D.,  Division  of  Biomedical 
and  Behavioral  Science,  National 
Institute  for  Occupational  Safety  and 
Health,  Centers  for  Disease  Control  and 
Prevention  (CDC),  4676  Columbia 
Parkway,  Cincinnati,  OH  45226, 
telephone  (513)  533-6171,  Fax  (513) 
533-8510,  Email  (Internet): 
LRM2@NIOBBSl.EM.CDC.GOV. 

Please  refer  to  Announcement  572 
when  requesting  information  and 
submitting  an  application. 

Potential  applicants  may  obtain  a 
copy  of  Healthy  People  2000  (Full 
Report,  Stock  No.  017-001-00474-0)  or 
Healthy  People  2000  (Summary  Report, 
Stock  No.  017-001-00473-1)  referenced 
in  the  Introduction  Section  through  the 
Superintendent  of  Documents, 
Government  Printing  Office, 
Washington,  DC  20402-9325,  telephone 
(202) 512-1800. 

Dated:  June  12,  1995. 

Diane  D.  Porter, 

Acting  Director,  National  Institute  for 
Occupational  Safety  and  Health,  Centers  for 
Disease  Control  and  Prevention  (CDC). 
|FR  Doc.  95-14771  Filed  6-15-95;  8:45  am] 
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[Announc«ment  550] 

National  Institute  for  Occupational 
Safety  and  Health;  Chronic  Beryllium 
Disease  Among  Berylliunvexposed 
Workers 

Introduction 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  fiscal  year  (FY)  1995 
funds  for  a  cooperative  agreement  to 
develop  a  model  program  for  the 
prevention,  diagnosis,  and  treatment  of 
chronic  beryllium  disease  (CBD)  among 
individuals  who  have  been 
occupationally  exposed  to  beryllium 
and/or  berylliimi  compoxmds. 

The  Pubhc  Healdi  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  Healthy  People  2000,  a 
PHS-led  national  activity  to  reduce 
morbidity  and  mortality  and  improve 
the  quality  of  life.  This  annoimcement 
is  related  to  the  priority  area  of 
Occupational  Safety  and  Health.  (For 
ordering  a  copy  of  Healthy  People  2000, 
see  the  Section  Where  to  Obtain 
Additional  Information) 

Authority 

This  program  is  authorized  under 
Sections  20(a)  and  22(e)(7)  of  the 
Occupational  Safety  and  Health  Act  of 
1970  (29  U.S.C.  669(a)  and  671(e)(7)). 

Smoke-free  Workplace 

The  PHS  strongly  encourages  all  grant 
recipients  to  provide  a  smoke-fr^e 
workplace  and  promote  the  non-use  of 
all  tobacco  products,  and  Public  Law 
103-227,  the  Pro-Children  Act  of  1994, 
prohibits  smoking  in  certJiin  facilities 
that  receive  Federal  funds  in  which 
education,  library,  day  care,  health  care 
and  early  childhood  development 
services  are  provided  to  children. 

Eligible  Applicants 

Applications  may  be  submitted  by 
public  and  private,  non-profit  and  for- 
profit  organizations  and  governments, 
and  their  agencies.  Thus,  universities, 
colleges,  research  institutions,  hospitals, 
other  public  and  private  organizations, 
State  and  local  health  departments  or 
their  bona  fide  agents,  federally 
recognized  Indian  tribal  governments. 
Indian  tribes  or  Indian  tribal 
organizations,  and  small,  minority-, 
and/or  women-owned  businesses  are 
eligible  to  apply. 

Availability  of  Funds 

Approximately  $400,000  is  available 
in  FY  1995  to  fund  one  award.  It  is 
expected  that  the  award  will  begin  on  or 
about  September  30, 1995,  and  v«ll  be 


made  for  a  12-month  budget  period 
within  a  project  period  of  3  to  5  years. 
Funding  estimates  may  vary  and  are 
subject  to  change. 

Continuation  awards  within  the 
project  period  will  be  made  on  the  basis 
of  satisfactory  progress  and  the  ■ 
availability  of  funds. 

Piupose 

The  purpose  of  this  cooperative 
agreement  is  to  conduct  a  program  of 
applied  research  in  the  prevention  of 
Q3D  among  individuals  who  have  been 
occupationally  exposed  to  beryllixun 
and/or  beryllium  compounds.  The 
National  Institute  of  Occupational 
Safety  and  Health  (NIOSH)  has 
conducted  studies  of  or  is  aware  of  a 
number  of  such  cohorts  which  are  listed 
in  the  attached  appendix.  These  cohorts, 
as  well  as  other  beryllium-  exposed 
cohorts  not  included  in  this  list,  may  be 
identified  in  the  research  proposal. 

Within  the  past  ten  years,  an  in  vitro 
test  for  identifying  sensitization  to 
beryllium  was  developed.  Currently,  the 
blood  lymphocyte  proliferation  test 
(LPT  also  known  as  the  lymphocyte 
transformation  test  or  LTT)  to  beryllium 
salts  is  available  from  a  limited  number 
of  laboratories  in  the  U.S.  The 
sensitivity,  specificity,  positive 
predictive  value,  and  negative 
predictive  value  of  this  test  with  respect 
to  CBD  have  been  estimated  based  on  its 
application  in  a  few  occupational 
cohorts.  However,  these  estimates  need 
to  be  confirmed  in  other  groups  of 
beryllium-exposed  workers.  Also,  it  is 
not  known  whether  interventions  (e.g. 
removal  from  exposure  or  early 
treatment  with  corticosteroids)  impede 
the  progression  from  sensitization  to 
clinical  disease. 

Although  sensitization  can  occiir  after 
short-term  exposing  to  beryllium,  the 
risk  of  sensitization  appears  to  increase 
with  more  exposiu«.  These  findings 
suggest  that  both  individual 
susceptibility  and  exposure  conditions 
are  important  in  the  onset  of  CBD.  To 
improve  the  prevention  of  berylliimi 
disease,  several  research  areas  need 
exploration. 

These  include: 

1 .  The  characterization  of  the  natural 
history  of  CBD; 

2.  Identification  of  specific  beryllium 
compounds  associated  with  CBD;  and 

3.  Evaluation  of  a  possible  dose- 
response  relationship  between  CBD 
and  exposure  to  beryllium  (with 
beryllium  exposures  characterized  in 
different  manners,  e.g.,  levels, 
duration,  methods  of  handling,  etc.). 
In  many  of  the  published  studies,  the 

small  number  of  sensitized  individuals 
and  CBD  cases  has  limited  the  power  to 


discern  process-related  risks  and 
temporal  patterns.  In  addition,  past 
studies  have  suffered  from  a  lack  of 
detailed  exposure  data.  Larger  sample 
sizes  and  improved  exposure  data  are 
needed  to  address  these  data  gaps. 

This  program  will  identify  applied 
research  needs,  formulate  a  plan  to 
respond  to  those  needs,  evaluate  the 
effectiveness  of  the  program 
interventions,  and  disseminate  research 
results.  Specifically,  this  cooperative 
agreement  is  intended  to  greatly 
improve  prevention  efforts  for  CBD; 
including  primary  and  or  secondary 
prevention  activities. 

Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
will  be  responsible  for  the  activities 
under  A.  (Recipient  Activities),  and 
CDC/NIOSH  will  be  responsible  for 
conducting  activities  under  B.  [CDC/ 
NIOSH  Activities). 

A.  Recipient  Activities 

1.  Identify  research  needs  relative  to 
the  prevention  of  CBD  among  people 
who  have  been  occupationally  exposed 
to  beryllium  and/or  beryllium 
compoimds. 

2.  Develop  a  research  protocol  that 
reviews  the  pertinent  CBD  literature  and 
describes  the  study  methodology,  the 
data  to  be  collected  and  the  proposed 
analysis  of  the  data.  Present  the  protocol 
to  a  panel  of  peer  reviewers  and  revise 
the  protocol  as  required  for  final 
approval  by  CDC. 

3.  Conduct  all  required  medical  and 
laboratory  tests  on  workers  participating 
in  the  study;  collect  necessary  exposure 
and  identifying  data  on  workers; 
analyze  data. 

4.  Prepare  a  final  report  summarizing 
the  study  methodology,  results 
obtained,  conclusions  reached  and 
recommendations  for  preventing  CBD, 
and  additional  research  needs. 

5.  Where  appropriate,  collaborate 
with  CDC/NIOSH  scientists  who  are 
working  in  complementary  research 
areas. 

6.  Report  research  results  to  the 
scientific  community  via  presentations 
at  professional  conferences  and  articles 
in  peer-reviewed  medical  journals. 

B.  CDC/NIOSH  Activities 

1.  Provide  scientific,  epidemiologic, 
engineering,  environmental,  industrial 
hygiene,  and  clinical  technical 
assistance. 

2.  Identify  reviews  and/or  clearances 
that  must  be  fulfilled  by  the  recipient, 
and  identify  and  convene  Peer  Review 
Panel  to  review  draft  study  protocol. 


3.  Assist  in  formulating  the  study 
design,  the  analysis  of  the  data 
collected,  interpretation  of  the  results, 
and  preparation  of  the  written  reports. 

4.  Engage  in  scientific  collaboration  in 
research  areas  of  mutual  interest  and 
investigation. 

5.  Assist  in  the  reporting  of  research 
results  to  the  scientific  community  via 
presentations  at  professional 
conferences  eind  articles  in  peer- 
reviewed  medical  journals. 

Evaluation  Criteria 

The  application  will -be  reviewed  and 
evaluated  according  to  the  following 
criteria: 

1.  Understanding  of  the  Problem  (25%) 

Responsiveness  to  the  objective  of  the 
cooperative  agreement  including:  (a) 
applicant's  understanding  of  the 
research  needed  to  prevent  CBD  and  the 
objective  of  the  proposed  cooperative 
agreement,  and  (bj  relevance  of  the 
proposal  to  the  objective. 

2.  Study  Design  and  Project  Planning 
(35%) 

Steps  proposed  in  planning  and 
implementing  this  project,  and  the 
respective  responsibilities  of  the 
applicant  for  carrying  out  those  steps 
the  proposed  approach  to  the  study  and 
the  outline  of  the  study  protocol.  The 
applicant's  schedule  proposed  for 
accomplishing  the  activities  to  be 
carried  out  in  this  project  and  for 
evaluating  the  accomplishments. 

3.  Program  Personnel  (30%) 

Qualification  and  time  allocation  of 
the  professional  staff  to  be  assigned  to 
this  project  and  applicant's  ability  to 
provide  knowledgeable  staff  required  to 
perform  the  applicant's  responsibilities 
in  this  project,  and  the  approach  to  be 
used  in  carrying  out  those 
responsibilities. 

4.  Facilities  and  Resources  (10%) 

The  adequacy  of  the  applicant's 
facilities,  equipment,  and  other 
resources  available  for  performance  of 
this  project. 

5.  Budget  Justification  (not  scored) 

The  budget  will  be  evaluated  to  the 
extent  that  it  is  reasonable,  clearly 
justified,  and  consistent  with  the 
intended  use  of  funds. 

Executive  Order  12372  Review 

Applications  are  not  subject  to  the 
review  requirements  of  Executive  Order 
12372,  Intergovernmental  Review  of 
Federal  Pro^^ms. 
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Public  Health  System  Reporting 
Requirements 

This  program  is  not  subject  to  the 
Public  Health  System  Reporting 
Requirements. 

Catalog  of  Federal  Domestic  Aasistance 
Number 

The  Catalog  of  Federal  Domestic 
Assistance  number  is  93.263. 

Other  Requirements 

Paperwork  Reduction  Act 

Projects  that  involve  the  collection  of 
information  from  10  or  more  individuals 
and  funded  by  the  cooperative 
agreement  will  be  subject  to  review  and 
approval  by  the  Office  of  Management 
and  Budget  (0MB)  under  the  Paperwork 
Reduction  Act. 

Human  Subjects 

If  the  proposed  project  involves 
research  on  human  subjects,  the 
applicant  must  comply  with  the  DHHS 
Regulations,  45  CFR  part  46,  regarding 
the  protection  of  human  subjects. 
Assurance  must  be  provided  to 
demonstrate  the  project  will  be  subject 
to  initial  and  continuing  review  by  an 
appropriate  institutional  review 
committee.  The  applicant  will  be 
responsible  for  providing  assurance  in 
accordance  with  the  appropriate 
guidelines  and  form  provided  in  the 
application  kit. 

In  addition  to  other  applicable 
committees.  Indian  Health  Service  (IHS) 
institutional  review  committees  also 
must  review  the  project  if  any 
component  of  IHS  will  be  involved  or 
will  support  the  research.  If  any 
American  Indian  commimity  is 
involved,  its  tribal  government  must 
also  approve  that  portion  of  the  project 
applicable  to  it. 

Application  Submission  and  Deadline 

The  original  and  two  copies  of  the 
apphcation  PHS  Form  398  <OMB  No. 
0925-0001)  must  be  submitted  to  Henry 
S.  Cassell,  III,  Grants  Management 
Officer,  Grants  Management  Branch, 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control  and  Prevention 
(CDC),  Mailstop  E-13,  255  East  Paces 


Ferry  Road,  NE.,  Room  300,  Atlanta,  GA 
30305,  on  or  before  July  21, 1995. 

1.  Deadline:  Applications  will  be 
considered  as  meeting  the  deadline  if 
they  are  either: 

(a)  Received  on  or  before  the  deadline 
date,  or 

(b)  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  independent  review  group. 
Applicants  must  request  a  legibly  dated 
U.S.  Postal  Service  postmark  or  obtain 

a  legibly  dated  receipt  from  a 
commercial  carrier  or  the  U.S.  Postal 
Service.  Private  metered  postmarks  will 
not  be  acceptable  as  proof  of  timely 
mailing. 

2.  Late  Applications:  Applications 
which  do  not  meet  the  criteria  in  l.(a) 
or  l.(b)  above  are  considered  late 
applications.  Late  applications  will  not 
be  considered  in  the  current 
competition  and  will  be  returned  to  the 
applicant. 

Where  To  Obtain  Additional 
Information 

To  receive  additional  written 
information  call  (404)  332-4561.  You 
will  be  asked  to  leave  your  name, 
address,  and  telephone  number  and  will 
need  to  refer  to  Announcement  559. 
You  will  receive  a  complete  program 
description,  information  on  application 
procedures,  and  application  forms. 

If  you  have  questions  after  reviewing 
the  contents  of  all  the  dociunents, 
business  management  technical 
assistance  may  be  obtained  fr^m  Oppie 
Byrd,  Grants  Management  Specialist, 
Grants  Management  Branch, 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control  and  Prevention 
(CDC),  255  East  Paces  Ferry  Road,  NE., 
Room  300.  Mailstop  E-13,  Atlanta.  GA 
30305,  telephone  (404) 842-6546. 

Progranunatic  technical  assistance 
may  be  obtained  from  Paul  K. 
Henneberger,  Sc.D.,  Division  of 
Respiratory  Disease  Studies,  National 
Institute  for  Occupational  Safety  and 
Health,  Centers  for  Disease  Control  and 
Prevention  (CDC),  Mailstop  234,  1095 
Willowdale  Road,  Morgantown,  WVA 
26505-2845,  telephone  (304) 285-5756. 


Please  refer  to  Announcement  559 
when  requesting  information  and 
submitting  an  application. 

Potential  applicants  may  obtain  a 
copy  of  Healthy  People  2000  (Full 
Report,  Stock  No.  017-001-00474-0)  or 
Healthy  People  2000  (Summary  Report, 
Stock  No.  017-001-  00473-1)  referenced 
in  the  INTRODUCTION  through  the 
Superintendent  of  Documents, 
Government  Printing  Office, 
Washington,  DC  20402-9325,  telephone 
(202) 512-1800. 

Dated:  June  12, 1995. 
Diane  D.  Porter, 

Acting  Director,  National  Institute  for 
Occupational  Safety  and  Health  Centers  for 
Disease  Control  and  Prevention  (CDC). 

Appendix 

Beryllium-Exposed  Worker  Cohorts 

Below  is  a  listing  of  facilities  in  which 
workers  are  or  have  been  known  to  be 
exposed  to  beryllium.' 

Beryllium  Production  Facilities 

NIOSH  conducted  a  cohort  mortality  study 
of  employees  at  the  Cabot  Berylco  plants  in 
Reading  and  Hazelton,  Pennsylvania,  and  at 
the  Lorain,  Perkins,  Lucky,  St.  Clair,  and 
Elmore,  Ohio  plants  of  the  Brush-Wellman 
Company  (Ward,  Am.  J.  Indust.  Med.  1992). 
These  seven  plants  represent  all  of  the 
beryllium  production  plants  that  have  been 
in  ofteration  in  the  United  States. 
Collectively,  the  plants  cover  57  years  of 
beryllium  exposure  history,  with  the  oldest 
facility  beginning  operations  in  1935  and  the 
most  recent  beginning  in  1963. 
Approximately  9200  workers  have  been 
employed  at  these  facilities.  The  names, 
location,  and  years  of  operation  of  these 
plants  are  listed  in  Table  1. 

Defiense  Nuclear  Facilities 

Facilities  at  which  there  are  or  were 
beryllium  operations  are  listed  in  Table  2.  Of 
these,  the  major  beryllium  operations  sites 
are/were  Rocky  Flats,  Ames,  Argonne 
National  Laboratory,  Y-12.  Lawrence 
Livermore  National  Laboratory  (LLNL),  and 
Los  Alamos  National  Laboratory  (LANL). 
Because  the  criteria  for  designation  as  a 
"beryllium  worker"  have  differed  within  and 
between  facilities,  it  is  difficult  to  state  the 
size  of  the  worker  population  at  these 
focilities  exposed  to  beryllium.  However,  it 
has  been  estimated  that  more  than  10,000 
persons  may  have  qualified  at  some  time  as 
a  beryllium  worker  at  these  facilities. 


Table  1  .— Beryluum  Production  Plants  in  the  United  States— Continued 


TABLE  1  .—Beryluum  Production  Plants  in  the  United  States 


Company 


Bnjsh  Wellman  

Kawecki-BerykxVCatwt 


Plant 


Lorain,  Ohio 

Lucky,  Ohio  

Elmore,  Ohio  

Perkins  (Cleveland,  Ohio)  . 
St.  Clair  (  Cleveland,  Ohio) 
Reading,  Pennsylvania 


Date  erxl 
production 


1948 

1958 

(') 

n 

1963 

1973 

(1) 


Company 

Plant 

Date  start 
production 

Date  end 
prortiiction 

Beryteo  NGK  Metals 

Hazelton,  Pennsytvania 

1958 

1978 

'  Presentty. 
^Operatirtig. 

TABLE  2.— DEFENSE  NUCLEAR  FACIU- 

TiES  With  Current  and/or  His- 
torical Beryluum  Operations 


Defense  nuclear 
facility 

Location 

Y-12  Plant  

Oak  Rklge,  Ten- 

nessee. 

Oak  Ridge  National 

Oak  Ridge,  Ten- 

Laboratory (X- 10). 

nessee. 

Inhalation  Toxicotogy 

Atouquerque,  New 

Research  Institute. 

Mexkx). 

Pantex  Plant  

Amarilk},  Texas. 

Mound  Latxvatory 

Miamisburg,  Ohki. 

Kansas  City  Plant  

Kansas  City,  Mis- 

soun. 

Los  Alamos  National 

Los  Alamos,  New 

Laboratory. 

Mexkx). 

Pinellas  Plant 

Largo,  Fk>rkja. 

Rocky  Flats  Plant 

Gokjen,  Cokyado. 

Sandia  Natk>nal  Lab- 

Albuquerque, New 

oratory. 

Mexico. 

Ames  Laboratory  

Iowa  State  University, 

Ames,  Iowa. 

Argonne  National 

University  of  Chk:ago 

Laboratory. 

Metallurgical  Lat>- 

oratory  and  Idaho 

Natk>nal  Engineer- 

ing Laboratory. 

Hanford  Site  (Wes- 

Richland,  Washing- 

tinghouse). Pacific 

ton. 

Northwest  Labora- 

tories. 

Lawrence  Livermore 

Livermore,  California. 

National  Latxxalory. 

Lawrence  Berkeley 

Berkeley,  California 

Natk>nal  Latxxatory. 

Atomic  lntematk>nal. 

Santa  Susana,  Cali- 

Canoga Park. 

fornia. 

Knolls  Atomk:  Power 

Schenectady.  New 

Laboratory. 

Yori<. 

[FR  Doc.  95-14772  Filed  6-15-95;  8:45  ami 
BILUN6  CODE  4163-19-P 

Office  of  the  Secretary 

Notice  of  Three  Meetings  of  the 
Commission  on  Research  Integrity 

Piu^uant  to  P.L.  92-463,  notice  is 
hereby  given  of  three  public  meetings  of 
the  Commission  on  Research  Integrity  in 
the  Washington/Baltimore  Metropolitan 
Area. 

The  first  meeting  will  be  at  the 
Washington  Dulles  Airport  Marriott 
Hotel,  in  Chantilly,  VA,  on  Monday  and 
Tuesday,  June  26-27,  from  8:30  a.m. 
until  5  p.m.  on  day  one,  and  from  9  a.m. 
until  5  p.m.  on  day  two.  The  second 


meeting  will  be  at  the  Belmont 
Conference  Center  in  Elkridge,  MD, 
Sunday  through  Tuesday,  July  30 
through  August  1,  from  10  a.m.  imtil 
4:30  p.m.  on  all  three  days.  The  third 
meeting  will  be  at  the  Washington 
Dulles  Airport  Marriott  Hotel  on 
Monday  and  Tuesday,  September  18- 
19.  from  8:30  a.m.  until  5  p.m.  on  day 
one.  and  from  9  a.m.  until  5  p  jn.  on  day 
two. 

The  Commission  will  be  working  on 
a  report  and  recommendations  to 
congressional  oversight  committees  and 
the  Secretary  of  the  E)epartment  of 
Health  and  Human  Services  on  the 
administration  of  Section  493  of  the 
Public  Health  Service  Act.  as  amended 
by  and  added  to  by  Section  161  of  the 
NIH  Revitalization  Act  of  1993. 
Proposed  recommendations  may 
address  the  following  topics:  A  new 
definition  of  research  misconduct,  a 
model  assurance  for  institutions 
concerning  research  integrity,  codes  of 
ethics  for  professional  associations,  a 
bill  of  rights  and  responsibilities  for 
witnesses  (also  called  "whistleblowers") 
in  alleged  cases  of  research  misconduct, 
and  the  teaching  of  research  ethics  and 
of  the  responsible  conduct  of  research. 

Interested  parties  are  advised  to  call 
the  Executive  Secretary,  Ms.  Henrietta 
Hyatt-Knorr,  shortly  before  each 
meeting  to  verify  the  date,  place,  and 
agenda.  Persons  wishing  to  make  a 
presentation,  either  in  writing  or  orally, 
should  contact  her  in  writing  at 
Rockwall  II,  Suite  700,  5515  Security 
Lane,  Rockville  MD  20852,  by  phone  at 
(301)  443-5300,  by  fax  at  (301)  443- 
5351,  or  via  internet  at 
hhyatt@oasch.ssw.dhhs.gov.  Ms.  Hyatt- 
Knorr  wall  furnish  the  Committee 
charter,  a  Committee  roster,  and/or  a 
meeting  agenda  upon  request. 
Depending  on  the  number  of 
presentations  and  other  considerations, 
the  Executive  Secretary  will  allocate  a 
reasonable  timeframe  for  each  speaker. 

Barbara  E.  Bullman, 

Policy  Analyst. 

IFR  Doc.  95-14774  Filed  6-16-95;  8:45  am] 

BILUNG  CODE  4160-17-P 


National  Institutes  of  H«alth 

National  Institute  of  Mental  Health; 
Notice  of  Closed  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  foUowring  meeting 
of  the  National  Institute  of  Mental 
Health  Special  Emphasis  PaneL 

Agenda/Purpose:  To  review  and  evaluate 
grant  applications. 

Committee  Name:  National  Institute  of 
Mental  Health  Sfiecial  Emphasis  Panel. 

Date:  July  10, 1995. 

Time:  9  a.m. 

Place:  DoubleTree  Hotel,  1750  Rockville 
Pike.  Rockville,  MD  20852. 

Contact  Person:  Monica  F.  Woodfork, 
Grant  Technical  Assistant,  Parklawn 
Building.  Room  9C-26,  5600  Fishers  Lane, 
Rockville.  MD  20857.  Telephone:  301. 443- 
4843. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6),  Title  5,  W.S.C 
Applications  and/or  prof>osals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers  93.126,  Small  Business 
Innovation  Research;  93.176,  ADAMHA 
Small  Instrumentation  Program  Grants; 
93.242.  Mental  Health  Research  Grants; 
93.281,  Mental  Research  Scientist 
Development  Award  and  Research  Scientist 
Development  Award  for  Clinicians;  93.282, 
Mental  Health  Research  Service  Awards  for 
Research  Training;  and  93.921.  ADAMHA 
Science  Education  Partnership  Award) 

Dated:  June  9, 1995. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NIH. 
(FR  Doc.  95-14757  Filed  6-15-95;  8:45  am) 
BILLING  CODE  4140-01-M 


Division  of  Research  Grants;  Notice  of 
Closed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  Division 
of  Research  Grants  Special  Emphasis 
Panel  (SEP)  meetings: 
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Purpose/Agenda:  To  review  individual 

grant  applications. 

Name  of  SEP:  Clinical  Sciences. 

Date:  July  10,  1995. 

Time:  1:30  p.m. 

Place:  NIH.  Rockledge  D,  Room  4112. 
Telephone  Conference. 

Contact  Person:  Dr.  Gopal  Shanna, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive.  Room  4112.  BetheiUa.  MD 
20892.(301)435-1783. 

Name  of  SEP:  Clinical  Sciences. 

Ctote:  July  22.1995. 

Time:  IM)  p.m. 

Place:  NIH,  Rockledge  D,  Room  4218. 
Telephone  Conference. 

Contact  Person:  Dr.  Shirley  Hilden, 
Scientific  Review  Admin.,  6701  Rockledge 
Drive,  Room  4218,  Bethesda.  MD  20892. 
(301)435-1197. 

Purpose/Agenda:  To  review  Small 
Business  Innovation  Research  Program  grant 
applications. 

Name  of  SEP:  Biological  and  Physiological 
Sciences. 

Date:  June  30. 1995. 

Time:  1:00  p.m. 

Place:  Holiday  Inn,  Chevy  Chase,  MD. 

Contact  Person:  Dr.  Abubakar  Shaikh, 
Scientific  Review  Admin.,  6701  Rockledge 
Drive,  Room  6166.  Bethesda,  MD  20892, 
(301)  435-1042. 

Name  of  SEP:  Multidisciplinary  Sciences. 

Dote.July  5-6, 1995. 

Time:  8:00  a.m. 

Place:  Holiday  Inn,  Chevy  Chase,  MD. 

Contact  Person:  Dr.  Donald  Schneider, 
Scientific  Review  Admin.,  6701  Rockledge 
Drive,  Room  5104,  Bethesda.  MD  20892, 
(301)  435-7053. 

The  meetings  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6),  Title  5,  U.S.C 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  urgent 
need  to  meet  timing  limitations  imposed  by 
the  grant  review  cycle. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  93.333,  93.337.  93.393- 
93.396.  93.837-93.844,  93.846-93.878. 
93.892,  93.893,  National  Institutes  of  Health, 
HHS) 

Dated:  June  9, 1995. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NIH. 
IFR  Doc.  95-14758  Filed  6-15-95;  8:45  am) 
MLUNQ  CODE  4140-01-M 


National  Institutes  of  Health,  Division 
of  Research  Grants;  Notice  of  Closed 
Meetings 

Pxirsuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 


is  hereby  given  of  the  following  Division 
of  Research  Grants  Special  Emphasis 
Panel  (SEP)  meetings: 

Purpose/Agenda 

To  review  Small  Business  Innovation 
Research  Program  grant  applications. 

Name  of  SEP:  Multidisciplinary  Sciences. 

Date:  June  26, 1995. 

Time:  8:00  a.m. 

Place:  Holiday  Inn.  Chevy  Chase,  MD. 

Contact  Person:  Dr.  Houston  Baker, 
Scientific  Review  Admin..  6701  Rockledge 
Drive,  Room  5208,  Bethesda,  MD  20892. 
(301)  435-1175. 

Name  of  SEP:  Multidisciplinary  Sciences. 

DOte.July  17-18, 1995. 

Time:  8:00  a.m. 

Place:  Holiday  Inn.  Chevy  Chase,  MD. 

Contact  Person:  Dr.  Houston  Baker, 
Scientific  Review  Admin..  6701  Rockledge 
Drive,  Room  5208,  Bethesda.  MD  20892, 
(301)  435-1175. 

Purpoae/Agenda 

To  review  individual  grant  applications. 
Name  of  SEP:  Clinical  Sciences. 
Date:  July  3, 1995. 

Time;  8:30  a.m. 

Place:  Mariott  Residence  Inn.  Bethesda, 
MD. 

Contact  Person:  Dr.  Scott  Osborne, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  4114,  Bethesda,  MD 
20892.  (301)  435-1782. 

Name  of  SEP:  Clinical  Sciences. 

Date:  July  5,  1995. 

Time:  8:30  a.m. 

Place:  Marriott  Residence  Inn.  Bethesda, 
MD. 

Contact  Person:  Dr.  Scott  Osborne, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  4114,  Bethesda.  MD 
20892,  (301)  435-1782. 

Name  of  SEP:  Clinical  Sciences. 

Date:  July  6, 1995. 

Time:  8:30  a.m. 

Place:  Marriott  Residence  Inn,  Bethesda, 
MD. 

Contact  Person:  Dr.  Scott  Osborne, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  4114,  Bethesda.  MD 
20892,(301)435-1782. 

Name  of  SEP:  Multidisciplinary  Sciences. 

Date:  July  18,  1995. 

Time:  1:00  p.m. 

Place:  NIH,  Rockledge  n.  Room  5112, 
Telephone  Conference. 

Contact  Person:  Dr.  Harish  Chopra, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive.  Room  5112,  Bethesda.  MD 
20892,(301)425-1169. 

Name  of  SEP:  Clinical  Sciences. 

Date:  July  19,  1995. 

Time:  2:30  p.m. 

Place:  NIH,  Rockledge  n.  Room  4106, 
Telephone  Conference. 

Contact  Person:  Dr.  Josephine  Pelham, 
Scientific  Review  Admin.,  6701  Rockledge 
Drive,  Room  4106,  Bethesda.  MD  20892, 
(301)  435-1786. 

Name  of  SEP:  Clinical  Sciences. 

Date:  August  2,  1995. 

Time:  8:30  a.m. 

Place:  Marriott  Hotel,  Bethesda,  MD. 


Contact  Person:  Dr.  Harold  Davidson, 
Scientific  Review  Admin.,  6701  Rockledge 
Drive,  Room  4216,  Bethesda,  MD  20892, 
(301)  435-1776. 

The  meetings  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6),  Title  5,  U.S.C 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  urgent 
need  to  meet  timing  limitations  imposed  by 
the  grant  review  cycle. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  93.333,  93.337.  93.393- 
93.396,  93.837-93.844,  93.846-93.878, 
93.892.  93.893,  National  Institutes  of  Health, 
HHS) 

Dated:  June  9, 1995. 
Suaan  K.  Feldman, 
Committee  Management  Officer,  NIH. 
(FR  Doc.  95-14759  Filed  6-14-95;  8:45  am) 
BILUNQ  CODE  4140-01-M 


Public  Healtti  Service 

Agency  Forms  Undergoing  Paperwork 
Reduction  Act  Review 

Each  Friday  the  Public  Health  Service 
(PHS)  publishes  a  list  of  information 
collection  requests  under  review,  in 
compliance  with  the  Paperwork 
Reduction  Act  (44  U.S.C.  Chapter  35). 
To  request  a  copy  of  these  requests,  call 
the  PHS  Reports  Clearance  Office  on 
(202)  690-7100. 

The  following  requests  have  been 
submitted  for  review  since  the  Ust  was 
last  published  on  June  9. 

1.  Weekly  and  Annual  Morbidity  and 
Mortality  Reports— 0920-0007— 
Revision,  consolidation  with  0920- 
0014,  no  change  in  reporting  forms  or 
procedures — The  timeliness  of  reporting 
of  nationally  notifiable  diseases  for 
publication  in  the  MMWR  provides 
information  which  CDC  and  State 
epidemiologists  use  to  detect  and  more 
effectively  interrupt  outbreaks.  Also, 
reporting  provides  the  timely 
information  needed  to  measure  and 
demonstrate  the  impact  of  changed 
immimization  laws  or  a  new  therapeutic 
therapy.  The  data  are  v»ridely  used  by 
pubUc  health  professionals  concerned 
with  the  trends  of  diseases  in  the  U.S. 
Respondents:  State,  Local  or  Tribal 
Government.  Send  comments  to  James 
Scanlon,  Office  of  the  Assistant 
Secretary  for  Health,  Room  737-F, 
Humphrey  Building,  200  Independence 
Ave..  S.W.,  Washington,  D.C.  20201. 


Weekly  report 
Annual  report  . 


No.  of 

re- 
spond- 
ents 


178 
57 


No.  of 
re- 
sponses/ 
respond- 
ents 


52 

1 


Avg. 

bur- 
derVre- 
sponse 

(hr) 


.45 
12.32 


Estimated  total  annual  burden— 4820  hours. 

2.  Exploratory  Study  of  Reasons 
Kidney  Transplant  Waiting  List  Patients 
are  Unavailable  for  Organ  Offers — 
New — This  is  a  small-scale  study  of  the 
extent  and  causes  of  patient 
unavailability  for  transplant. 
Information  will  be  collected  from 
transplant  center  staff,  transplant 
candidates,  and  transplant  recipients  on 
methods  used  to  contact  candidates  and 
reasons  they  are  unavailable  when  an 
organ  offer  is  made.  Respondents: 
Individuals  or  households;  Business  or 
other  for-profit.  Send  comments  to 
Shaimah  Koss,  Human  Resources  and 
Housing  Branch,  New  Executive  Office 
Building,  Room  10235,  Washington, 
D.C.  20503. 


No.  of 

No.  of 
re- 

Avg. 
bur- 

re- 
sporxJ- 

sponses/ 

den/re- 

respond- 

sponse 

ents 

(hr) 

Survey  of 

transplant  .... 

40 

1 

1.75 

Survey  of 

transplant  .... 

100 

1 

.58 

Survey  of 

transplant  re- 

cipients   

100 

1 

.58 

Estimated  total  annual  burden — 1 86  hours. 

3.  Survey  of  Health  Care  Providers 
Participating  in  Rural  Telemedicine 
Networds — ^New — This  mail  survey  of 
all  health  care  providers  participating  in 
rural  telemedicine  projects  will  provide 
baseline  data  on  the  systems,  a 
minimum  data  set  for  future  studies, 
and  evaluation  methodologies  for  future 
evaluations  of  these  systems. 
Respondents:  Business  or  other  for- 
profit;  Not-for-profit  institutions; 
Number  of  Respondents:  250;  Number 
of  Responses  per  Response:  1;  Average 
Burden  per  Response:  2.12  hours; 
Estimated  Total  Annual  Burden:  530 
hours.  Send  comments  to  Shannah 
Koss,  Human  Resources  and  Housing 
Branch,  New  Executive  Office  Building, 
Room  10235,  Washington,  D.C.  20503. 

Written  comments  and 
recommendations  concerning  the 
proposed  information  collections 
should  be  sent  within  30  days  of  this 
notice  directly  to  the  individual 
designated. 


Dated:  June  9, 1995. 
James  Scanlon. 

Director,  Data  Policy  Staff,  Office  of  the 
Assistant  Secretary  for  Health  and  PHS 
Reports  Clearance  Officer. 
[FR  Doc.  95-14784  Filed  6-15-95;  8:45  am] 

Ba.LMO  CODE  41WMI1-M 


implementation  and  Evaluation  of  U.S. 
Public  Health  Service 
Recommendations  for  Counseling  and 
Testing  of  Pregnant  Women, 
Prevention  of  Perinatal  Transmission, 
and  Links  to  Care  of  HIV-infected 
Women  and  Children;  Public  Meeting 

The  Public  Health  Service  announces 
the  following  meeting. 

NAME:  Implementation  and  Evaluation  of 
U.S.  PubUc  Health  Service  (PHS) 
Recommendations  for  CounseUng  and 
Testing  of  Pregnant  Women,  Prevention 
of  Perinatal  Transmission,  and  Links  to 
Care  of  HIV-infected  Women  and 
Children — ^Public  meeting  between  PHS, 
outside  experts,  and  other  interested 
parties. 

TIME  AND  DATES:  8:30  a.m.-5  p.m.,  July 
11-12, 1995. 

PLACE:  Westin  Peachtree  Plaza  Hotel. 
210  Peachtree  Street,  NW,  Atlanta, 
Georgia  30343. 

STATUS:  The  meeting  will  be  open  to  the 
pubhc,  limited  only  by  space  available. 

PURPOSE:  To  obtain  individual 
comments  on  strategies  to  implement 
and  evaluate  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
guidelines  on  HIV  counseling  and 
testing  of  pregnant  women,  to  ensure 
the  HIV-infected  women  and  their 
newborns  are  entered  into  a  continuum 
of  services,  to  evaluate  these 
implementation  steps,  and  to  consider 
appropriate  surveillance  and  evaluation 
mechanisms  to  monitor  the  epidemic  in 
women  and  children. 

The  structure  of  the  meeting  wall 
include  workshops  for  discussion  of  the 
scientific  and  programmatic  issues 
involved  in  implementation,  evaluation, 
and  monitoring  of  interventions  to 
reduce  the  risk  of  perinatal  transmission 
of  HIV. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Connie  Granoff,  Committee 
Management  Specialist,  Division  of 
HIV/ AIDS  Prevention,  National  Center 
for  Prevention  Services,  CDC.  1600 
CUfton  Road,  NE.  Mailstop  E-40, 
Atlanta,  Georgia  30333,  telephone  (404) 
639-2918. 


Dated:  June  12, 1995. 
lulia  M.  Fuller. 

Acting  Director,  Management  Analysis  and 
Services  Office,  Centers  for  Disease  Control 
and  Prevention. 
(FR  Doc.  95-14770  Filed  6-15-95;  8:45  am] 

BILLING  CODE  4in-1»-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Commur>ity  Planning  and 
Development 

[Docket  No.  N-e5-1917;  FR-3778-N-41] 

Federal  Property  Suitable  as  Facilities 
To  Assist  the  Homeless 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 

ACDON:  Notice. 

summary:  This  Notice  identifies 
imutilized.  underutiUzed,  excess,  and- 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 

EFFECTIVE  DATE:  June  16,  1995. 

ADDRESSES:  For  further  information, 
contact  David  Pollack,  Department  of 
Housing  and  Urban  Development,  Room 
7254.  451  Seventh  Street  SW, 
Washington.  DC  20410;  telephone  (202) 
708-1234;  TDD  number  for  the  hearing- 
and  speech-impaired  (202)  708-2565, 
(these  telephone  numbers  are  not  toll- 
free),  or  call  the  toll-free  Title  V 
information  line  at  1-800-927-7588. 

SUPPt-EMENTARY  INFORMATION:  In 
accordance  with  the  December  12. 1988 
coiut  order  in  National  Coalition  for  the 
Homeless  v.  Veterans  Administration, 
No.  88-2503-OG  (D.D.C.),  HUD 
publishes  a  Notice,  on  a  weekly  basis, 
identifying  unutiUzed,  underutilized, 
excess  and  surplus  Federal  buildings 
and  real  prop>erty  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless.  Today's  Notice  is  for  the 
purpose  of  announcing  that  no 
additional  properties  have  been 
determined  suitable  or  unsuitable  this 
week. 

Correction 

The  144  Family  Housing  Facilities 
which  appeared  in  the  April  21. 1995 
Notice  is  located  in  Adak.  Alaska.  They 
were  inadvertently  pubUshed  for  China 
Lake,  California. 
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Dated:  June  9. 1995. 
lacquie  M.  Latving, 

Deputy  Assistant  Secretary  for  Economic 

Development. 

|FR  Doc.  95-14566  Filed  6-15-95:  8:45  am) 

BILUNO  CODE  4210-2»-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[NM-018-1430-01;  NMNM  90102] 

Notice  Of  Proposed  Wittidrawal  and 
Opportunity  for  Public  Meeting;  New 
Mexico 

agency:  Bureau  of  Land  Management. 

Interior. 

action:  Notice. 

summary:  The  United  States  Department 
of  Agriculture,  Forest  Service,  has  filed 
an  application  to  withdraw 
approximately  770.00  acres  of  National 
Forest  System  lands  for  the  Sipapu  Ski 
Area  expansion.  This  notice  closes  the 
lands  for  up  to  2  years  from  location  and 
entry  under  the  United  States  mining 
laws,  subject  to  valid  existing  rights. 
The  lands  will  remain  open  to  all  other 
uses  which  may  be  made  of  National 
Forest  System  lands. 
DATES:  Comments  and  requests  for  a 
pubUc  meeting  should  be  received  on  or 
before  September  14. 1995. 
ADDRESSES:  Comments  and  meeting 
requests  should  be  sent  to  the 
Albuquerque  District  Manager,  BLM, 
435  Montano  Road  NE.,  Albuquerque. 
New  Mexico  87107. 

FOR  FURTHER  INI^ORMATION  CONTACT:  Hal 
Knox,  BLM  Taos  Resource  Area  Office, 
(505) 75&-8851. 

SUPPLEMENTARY  INFORMATION:  On  May 
19,  1995,  the  United  States  Department 
of  Agriculture  filed  an  apphcation  to 
withdraw  the  following  described 
National  Forest  System  lands  from 
location  and  entry  under  the  United 
States  mining  laws,  subject  to  valid 
existing  rights: 

New  Mexico  Principal  Meridian 

Carson  National  Forest 

T.  22  N.,  R.  13  E., 

Sec.  8.  E'/jSEV«r4EV4  and  EVzNE'aSE'A, 
unsurveyed  and  within  the  Santa 
Barbara  Grant  Survey; 

Sec.  9.  SV2SV2NV2NVZ,  S'/zNV2,  SW'A,  and 
NV2SEV4.  unsurveyed  and  within  the 
Santa  Barbara  Grant  Survey; 

Sec.  10,  lots  2  and  3.  and  approximately 
23.01  acres  in  the  SW'/.NWV4  partly 
unsurveyed  and  within  the  Santa 
Barbara  Grant  Survey  (excluding  SHC 
Patent  No.  883043),  and  approximately 
5.01  acres  of  the  NW'aSE'A  partly 
unsurveyed  and  within  the  Santa 
Bart>ara  Grant  Survey,  and  SWV4NEV4; 


Sec.  15.  SEV4NWV4  and  N'/zSW'/.. 

unsurveyed  and  within  the  Santa 

Barbara  Grant  Survey; 
Sec.  16,  NEV4NWV4  unsurveyed  and 

within  the  Santa  Barbara  Grant  Survey. 
The  areas  described  aggregate 
approximately  770.00  acres  in  Taos  County. 

The  purpose  of  the  proposed 
withdrawal  is  to  protect  the  area  and 
future  investment  in  the  proposed  ski 
area  expemsion  project. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  coimection 
with  the  proposed  withdrawal  may 
present  their  views  in  writing  to  the 
Albuquerque  District  Manager  of  the 
Bureau  of  Land  Management. 

Notice  is  hereby  given  that  an 
opportunity  for  a  public  meeting  is 
afforded  in  coimection  with  the 
proposed  withdrawal.  All  interested 
persons  who  desire  a  public  meeting  for 
the  purpose  of  being  heard  on  the 
proposed  withdrawal  must  submit  a 
written  request  to  the  Albuquerque 
District  Manager  within  90  days  from 
the  date  of  publication  of  this  notice. 
Upon  determination  by  the  authorized 
officer  that  a  pubUc  meeting  will  be 
held,  a  notice  of  the  time  and  place  will 
l>e  published  in  the  Federal  Register  at 
least  30  days  before  the  scheduled  date 
of  the  meeting. 

The  apphcation  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  part  2300. 

For  a  period  of  2  years  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  the  lands  will  be 
segregated  as  specified  above  imless  the 
application  is  denied,  canceled,  or  the 
withdrawal  is  approved  prior  to  that 
date.  The  temporary  uses  which  may  be 
permitted  during  this  segregative  period 
are  land  uses  permitted  by  the  Forest 
Service  under  existing  laws  and 
regulations,  including,  but  not  Umited 
to  construction  and  operation  of  the 
proposed  ski  area  improvements. 

Dated:  May  30, 1995. 
Michael  R.  Ford, 

District  Manager. 

|FR  Doc.  95-14096  Filed  6-15-95;  8:45  am] 

BILUNO  COOE  4310-FB-f> 


Fish  and  Wildlife  Service 

Notice  of  Availability  of  a  Draft 
Recovery  Plan  for  the  Lyrate 
Bladderpod  for  Review  and  Comment 

AGENCY:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Notice  of  document  availability 

and  public  romment  period. 


SUMMARY:  The  Fish  and  Wildlife  Service 
(Service)  announces  the  availability  for 
public  review  of  a  draft  recovery  plan 
for  the  lyrate  bladderpod  [Lesquerella 
lyrata).  This  small  annual  occurs  in 
northwest  Alabama  with  populations 
known  from  Colbert,  Franklin,  and 
Lawrence  Counties.  Plants  occur  in 
shallow  soils  adjacent  to  outcrops 
supporting  cedar  glades.  Populations 
occur  on  private  land  with  plants 
extending  onto  county  and  state- 
maintained  road  rights-of-way  at  several 
sites.  The  Service  solicits  review  and 
comment  from  the  public  on  this  draft 
plan. 

DATES:  Comments  on  the  draft  recovery 
plan  must  be  received  on  or  before 
August  1. 1995  to  receive  consideration 
by  the  Service. 

ADDRESSES:  Persons  wishing  to  review 
the  draft  recovery  plan  may  obtain  a 
copy  by  contacting  the  Jackson  Field 
Office,  U.S.  Fish  and  WildUfe  Service, 
6578  Dogwood  View  Parkway,  Suite  A, 
Jackson,  Mississippi  39213.  Written 
comments  and  materials  regarding  the 
plan  should  be  addressed  to  the  Field 
Supervisor  at  the  above  address. 
Comments  and  materials  received  are 
available  on  request  for  public 
inspection,  by  appointment,  during 
normal  business  hours  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Cary  Norquist  at  the  above  address  (601/ 
965-4900,  ext.  28). 

SUPPLEMENTARY  INFORMATION: 

Background 

Restoring  endangered  or  threatened 
animals  and  plants  to  the  point  where 
they  are  again  secure,  self-sustaining 
members  of  their  ecosystems  is  a 
primary  goal  of  the  U.S.  Fish  and 
Wildlife  Service's  endangered  species 
program.  To  help  guide  the  recovery 
effort,  the  Service  is  working  to  prepare 
recovery  plans  for  most  of  the  listed 
species  native  to  the  United  States. 
Recovery  plans  describe  actions 
considered  necessary  for  conservation  of 
the  species,  estabhsh  criteria  for  the 
recovery  levels  for  downlisting  or 
delisting  them,  and  estimate  time  and 
cost  for  implementing  the  recovery 
measures  needed. 

The  Endangered  Species  Act  of  1973 
(Act),  as  amended  (16  U.S.C.  1531  et 
seq.)  requires  the  development  of 
recovery  plems  for  listed  species  onless 
such  a  plan  would  not  promote  the 
conservation  of  a  particular  species. 
Section  4(f)  of  the  Act.  as  amended  in 
1988,  requires  that  a  public  notice  and 
an  opportunity  for  public  review  and 
comment  be  provided  during  recovery 
plan  development.  The  Service  will 


consider  all  information  presented 
during  a  public  comment  period  prior  to 
approval  of  each  new  or  revised 
recovery  plan.  The  Service  and  other 
Federal  agencies  will  also  take  these 
comments  into  accoimt  in  the  course  of 
implementing  approved  recovery  plans. 

The  species  considered  in  this  draft 
recovery  plan  is  the  lyrate  bladderpod 
(Lesquerella  lyrata).  This  annual  plant, 
in  the  mustard  family,  occurs  near  cedar 
glade  areas  in  Colbert.  Franklin,  and 
Lawrence  Counties.  Alabama.  Currently, 
none  of  the  populations  occur  on 
relative  pristine  cedar  glades,  as  plants 
are  located  in  gladey  pastures,  fields, 
and  on  roadsides.  The  lyrate  bladderpod 
was  Usted  as  threatened  in  1990  due  to 
its  limited  distribution  (only  three 
populations  are  known)  and  threats 
from  herbicide  usage,  road 
improvement,  and  increasing 
development  in  the  area.  The  lyrate 
bladderpod  is  believed  to  be  an  early 
successional  species  which  is 
eliminated  by  the  shade  and 
competition  of  invading  perennials. 
Active  management  will  be  needed  to 
maintain  populations. 

The  objective  of  this  proposed  plan  is 
to  dehst  the  lyrate  bladderpod.  Delisting 
will  be  considered  when  a  minimum  of 
9  demonstrably  secure  and  self- 
sustaining  populations  exist.  Actions 
needed  to  reach  this  goal  include:  (1) 
Protecting,  managing,  and  monitoring 
populations.  (2)  surveying  for  new 
populations.  (3)  gathering  autecological 
data.  (4)  preserving  genetic  stock,  and 
(5)  providing  information  to  the  pubUc 
to  assist  in  the  conservation  efforts. 
After  consideration  of  comments 
received  diuing  the  review  period,  it 
will  be  submitted  for  final  approval. 

PubUc  Comments  Solicited 

The  Service  solicits  written  comments 
on  the  recovery  plan  described.  All 
comments  received  by  the  date  specified 
above  will  be  considered  prior  to 
approval  of  the  plan. 

Authority 

The  authority  for  this  action  is 
Section  4(f)  of  the  Endangered  Species 
Act,  16  U.S.C.  1533(f). 

Dated:  June  9, 1995. 

Robert  Bowker, 

Field  Supervisor. 

[FR  Doc.  95-14733  Filed  6-15-95;  8:45  am] 
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National  Park  Service 

Sudbury,  Assabet  and  Concord  Rivers 
Wild  and  Scenic  Study,  MA;  Sudbury, 
Assabet  and  Concord  Rivers  Study 
Committee;  Notice  of  Meeting 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  (Pub.  L.  92-463.  86  Stat.  770.  5 
U.S.C.  App.  1  §  10).  that  there  will  be  a 
meeting  of  the  Sudbiu^.  Assabet  and 
Concord  Rivers  Study  Committee  on 
Thursday.  July  13. 1995. 

The  Committee  was  established 
pursuant  to  Public  law  101-628.  The 
purpose  of  the  Committee  is  to  consult 
with  the  Secretary  of  the  Interior  and  to 
advise  the  Secretary  in  conducting  the 
study  of  the  Sudbury,  Assabet  and 
Concord  River  segments  specified  in 
Section  5(a)(110)  of  the  Wild  and  Scenic 
Rivers  Act.  The  Committee  shall  also 
advise  the  Secretary  concerning 
management  alternatives,  should  some 
or  all  of  the  river  segments  studied  be 
foimd  eligible  for  inclusion  in  the 
National  Wild  and  Scenic  Rivers 
System. 

The  meeting  will  be  held  at  7:30  p.m., 
Thursday,  July -13, 1995,  at  the  Upper 
Level  Conference  Room,  Concord  Town 
Offices,  141  Keyes  Rd.,  Concord,  MA. 
Driving  Directions:  From  Concord  town 
center,  take  rotary  aroimd  green.  Tiun 
right  on  to  Lowell  Rd.  after  after 
Colonial  Inn.  Keyes  Rd.  is  the  first  left, 
after  supermarket  and  gas  station.  Town 
Offices  are  on  right  100  yds.  from 
intersection;  #141  is  renovated  brick 
building  on  right. 

The  agenda  is  as  follows: 

I.  Welcome  and  introductions,  approval 
of  minutes  from  03/16/95  meeting 

n.  Brief  questions  and  comments  from 
public 

in.  Report  on  Town  Meeting  Votes — 
Town  Representatives 

rv.  Next  steps:  Legislation  and  Study 
Report — Cassie 

V.  Issues  of  Local  Concern 

VI.  Other  Business 
Adjournment       * 

Interested  persons  may  make  oral/ 
written  presentations  to  the  Committee 
diuing  the  business  meeting  or  file 
written  statements.  Further  information 
concerning  the  meeting  may  be  obtained 
from  Cassie  Thomas,  Planner.  National 
Park  Service,  15  State  Street,  Boston. 
MA  02109  or  call  (617)  223-5014.    • 
Chrysandra  L.  Walter, 
Interim  Deputy  Field  Director 
(FR  Doc.  95-14728  Filed  6-15-95;  8:45  am] 
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INTERNATIONAL  DEVELOPMENT 
COOPERATION  AGENCY 

Agency  for  International  Development 

Housing  Guaranty  Program;  Notice  of 
Investment  Opportunity 

The  U.S.  Agency  for  International 
Development  (USAID)  has  authorized 
the  guaranty  of  a  loan  to  the 
Government  of  Tunisia  ("Borrower")  as 
part  of  USAID's  development  assistance 
program.  The  proceeds  of  this  loan  will 
be  used  to  finance  environmental 
infrastructure  and  services  for  the 
benefit  of  low-income  famihes  in 
Timisia.  At  this  time,  the  Government  of 
Tunisia  has  authorized  USAID  to 
request  proposals  from  eligible  lenders 
for  a  loan  under  this  program  of  $1 7 
Million  U.S.  Dollars  (US$17,000,000). 
The  name  and  address  of  the  Borrower's 
representative  to  be  contacted  by 
interested  U.S.  lenders  or  investment 
bankers,  the  amoimt  of  the  loan  and 
project  numbers  are  indicated  below: 

Government  of  Tunisia 

Project  Nos:  (1)  664-HG-004D— (2)  664- 
HG-V 
Amoimt:  US$17,000,000 
Housing  Guaranty  Loan  No.: 
664-HG-009  BOl  (tranche  A- 

$2,000,000) 
664-HG-lO  AOl  (tranche  B- 

$5,000,000) 
664-HG-ll  BOl  (tranche  C- 
$10,000,000) 
Attention:  Mr.  Said  MRABAT,  Directeur 
General  des  Finances  Exterieures. 
Banque  Centrale  de  Tunisie.  Tunis. 
Tunisia 
Telex  Nos.:  BANCENT  15375. 13311, 

13308 
Telefax  No.:  216-1-340-615 
(preferred  communication) 
Telephone  Nos.:  216-1-351-813. 

254-000 
Interested  lenders  should  contact  the 
Borrower  as  soon  as  possible  and 
indicate  their  interest  in  providing 
financing  for  the  Housing  Guaranty 
Program.  Interested  lenders  should 
submit  their  bids  to  the  Borrower's 
representative  by  Tuesday,  June  27, 
1995,  12:00  noon  Eastern  Daylight 
Saving  Time.  Bids  should  be  open  for 
a  period  of  48  hours  from  the  bid 
closing  date.  Copies  of  all  bids  should 
be  simultaneously  sent  to  the  following: 
Mr.  Lane  Smith  or  Ms.  Monia  Ben 
Khahfa,  Regional  Housing  and  Urban 
Development  Office.  USAID/NENA. 
USAID/Tunisia.  c/o  American 
Embassy.  Tunis,  Tunisia.  (Street 
address:  144,  Avenue  de  la  Liberie, 
Tunis,  Tunisia);  Telex  No.:  14182 
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USAID  TN;  Telefax  No.:  216-1-783- 
350  (preferred  communication); 
Telephone  No.:  216-1-784-300. 

Mr.  Charles  Billand.  Assistant  Director. 
Mr.  Peter  Pimie,  Financial  Advisor. 
Address:  U.S.  Agency  for 
International  Development,  Office  of 
Environment  and  Urban  Programs,  G/ 
ENV/UP,  Room  409.  SA-18, 
Washington,  D.C.  205023-1822.  Telex 
No.:  892703  AID  WSA;  Telefax  No.: 
703/875-^384  or  875-4639  (preferred 
communication);  Telephone  No.:  703/ 
875-4300  or  875-4510. 
For  your  information  the  Borrower  is 

cxirrently  considering  the  following 

terms: 

(1)  Amount  U.S.  $17  million. 

(2)  Term:  30  years. 

(3)  Grace  Period:  Ten  years  grace  on 
rejwyment  of  principal.  (During  grace 
period,  semi-annual  payments  of 
interest  only).  If  variable  interest  rate, 
repayment  of  principal  to  amortize  in 
equal,  semi-aimual  installments  over  the 
remaining  20-year  life  of  the  loan.  If 
fixed  interest  rate,  semi-annual  level 
payments  of  principal  and  interest  over 
the  remaining  20-year  life  of  the  loan. 

(4)  Interest  Rate:  Alternatives  of  fixed, 
variable  rates  and  variable  rates  with 
"caps"  are  requested. 

(a)  Fixed  Interest  Rate:  If  rates  are  to 
be  quoted  based  on  a  spread  over  an 
index,  the  lender  should  use  as  its  index 
a  long  bond,  specifically  the  7Vb%  U.S. 
Treasury  Bond  due  February  15.  2025. 
Such  rate  is  to  be  set  at  the  time  of 
acceptance. 

(b)  Variable  Interest  Rate:  To  be  based 
on  the  six-month  British  Bankers 
Association  LIBOR,  preferably  with 
terms  relating  to  Borrower's  right  to 
convert  to  fixed.  The  rate  should  be 
adjusted  weekly. 

(c)  Variable  Interest  Rate  with  "Caps": 
Offers  should  include  a  maximum  (cap) 
rate  ranging  from  10%  to  12%  per 
annum,  and  are  to  be  based  on  the  six 
month  British  Bankers  Association 
LIBOR.  The  rate  should  be  adjusted 
weekly. 

(5)  Prepayment,  (a)  Offers  should 
include  any  options  for  prepayment  and 
mention  prepayment  premiums,  if  any. 

(b)  Federal  statutes  governing  the 
activities  of  USAID  require  that  the 
proceeds  of  USAID-guaranteed  loans  be 
used  to  provide  affordable  shelter  and 
related  infrastructure  and  services  to 
below  median-income  families.  In  the 
extraordinary  event  that  the  Borrower 
materially  breaches  its  obligation  to 
comply  with  this  requirement,  USAID 
reserves  the  right,  among  its  other  rights 
and  remedies,  to  accelerate  the  loan. 

(6)  Fees:  Offers  should  specify  the 
placement  fees  and  other  expenses. 
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including  USAID  fees.  Paying  and 
Transfer  Agent  fees,  and  out  of  pocket 
expenses,  etc.  Lenders  are  requested  to 
include  all  legal  fees  in  their  placement 
fee.  Such  fees  and  expenses  shall  be 
payable  at  closing  from  the  proceeds  of 
the  loan. 

(7)  Closing  Date:  Not  to  exceed  60 
days  from  date  of  selection  of  lender. 

Selection  of  investment  bankers  and/ 
or  lenders  and  the  terms  of  the  loan  are 
initially  subject  to  the  individual 
discretion  of  the  Borrower,  and 
hereafter,  subject  to  certain  conditions 
required  of  the  Borrower  by  USAID  as 
set  forth  in  agreement  between  USAID 
and  the  Borrower. 

The  full  repayment  of  the  loans  will 
be  guaranteed  by  USAID.  The  USAID 
guaranty  will  be  backed  by  the  full  faith 
and  credit  of  the  United  States  of 
America  and  will  be  issued  pursuant  to 
authority  in  Section  222  of  the  Foreign 
Assistance  Act  of  1961.  as  amended  (the 
"Act"). 

Lenders  eligible  to  receive  the  USAID 
guaranty  are  those  specified  in  Section 
238(c)  of  the  Act.  They  are:  (a)  U.S. 
citizens;  (2)  domestic  U.S.  corporations, 
partnerships,  or  associations 
substantially  beneficially  owned  by  U.S. 
citizens;  (3)  foreign  corporations  whose 
share  capital  is  at  least  95  percent 
owned  by  U.S.  citizens;  and  (4)  foreign 
partnerships  or  associations  wholly 
owned  by  U.S.  citizens. 

To  be  eligible  for  the  USAID  guaranty, 
the  loans  must  be  repayable  in  full  no 
later  than  the  thirtieth  anniversary  of 
the  disbursement  of  the  principal 
amount  thereof  and  the  interest  rates 
may  be  no  higher  than  the  maximum 
rate  established  from  time  to  time  by 
USAID. 

Information  as  to  the  eligibihty  of 
investors  and  other  aspects  of  the 
USAID  housing  guaranty  program  can 
be  obtained  from:  Mr.  Michael  J.  Lippe, 
Director,  Office  of  Environment  and 
Urban  Programs,  U.S.  Agency  for 
International  Development,  Room  409, 
SA-18,  Washington,  D.C.  20523-1822, 
Fax  Nos:  703/875-4384  or  875-4639, 
Telephone:  703/875-4300. 

Dated  June  13, 1995. 

Michael  G.  Kitay, 

Assistant  General  Counsel,  Bureau  for  Global 
Proems,  Field  Support  and  Research,  U.S. 
Agency  for  International  Development. 

[PR  Doc.  95-1486*  Filed  6-15-95;  8:45  am) 
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DEPARTMENT  OF  LABOR 

Employment  Standards  Administration 

Wage  and  Hour  Divisions;  Minimum 
Wages  for  Federai  and  Federaiiy 
Assisted  Construction;  General  Wage 
Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
herein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis- Bacon  Act  of  March  3.  1931. 
as  amended  (46  Stat.  1494.  as  amended. 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  part  1, 
appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  in  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
oirrent  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
from  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 


CFR  parts  1  and  5.  Accordingly,  the 
applicable  decisions,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determination,  200  Constitution 
Avenue,  N.W.,  Room  S-3014, 
Washington,  D.C.  20210. 

Modification  to  General  Wage 
Determinations  Decisions 

The  number  of  decisions  listed  in  the 
Government  Printing  Office  document 
entitled  "General  Wage  Determinations 
Issued  Under  the  Davis-Bacon  and^ 
Related  Acts"  being  modified  are  listed 
by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified.  «>. 

Volume  I 

Massachusetts 

MA950001  (Feb.  10,  1995) 

MA950002  (Feb.  10, 1995) 

MA950003  (Feb.  10,  1995) 

MA950007  (Feb.  10. 1995) 

MA950008  (Feb.  10, 1995) 

MA950009  (Feb.  10. 1995) 

MA950017  (Feb.  10, 1995) 

MA950018  (Feb.  10. 1995) 

MA950019  (Feb.  10, 1995) 

MA950020  (Feb.  10.  1995) 

MA950021  (Feb.  10, 1995) 
Vermont 

VT950025  (Feb.  10. 1995) 

Volume  n 
None 
Volume  III 

Florida 

FL950056  (Feb.  10. 1995) 
Georgia 

GA950004  (Feb.  10,  1995) 

GA950050  (Feb.  10, 1995) 


Volume  IV 

Indiana 

IN950001  (Feb. 

IN950002  (Feb. 

IN950003  (Feb. 

IN950004  (Feb. 

IN950005  (Feb. 

IN950006  (Feb. 

IN950016  (Feb. 

IN950018  (Feb. 

IN950019  (Feb. 
Wisconsin 

WI950017(Feb. 

WI950021  (Feb. 

Volume  V 

Arkansas 

AR950001  (Feb. 
Kansas 

KS950006  (Feb. 

KS950012  (Feb. 
Iowa 

IA950003  (Feb. 

IA950005  (Feb. 

IA950007  (Feb. 

IA950014  (Feb. 

IA950019  (Feb. 

IA950032  (Feb. 

IA950038  (Feb. 
Oklahoma 

OK950013  (Feb. 

OK950014  (Feb. 

Volume  VI 

Arizona 

AZ950001  (Feb. 

AZ950002  (Feb. 

AZ950005  (Feb. 

AZ950007  (Feb. 

AZ950010  (Feb. 

AZ950011  (Feb. 

AZ950012  (Feb. 

AZ950013  (Feb. 

AZ950014  (Feb. 

AZ950015  (Feb. 

AZ950016  (Feb. 

AZ950017  (Feb. 
Colorado 

CO950001  (Feb. 

CO950006  (Feb. 

CO950008  (Feb. 

CO950009  (Feb. 

CO950014  (Feb. 

CO950020  (Feb. 

CO950021  (Feb. 

CCD950023  (Feb. 
Oregon 

OR950001  (Feb. 
Washington 

WA950001  (Feb. 

WA950002  (Feb. 

WA950003  (Feb. 

WA950010  (Feb. 

WA950011  (Feb. 

WA950013  (Feb. 

WA950026  (Feb. 
Wyoming 

WY950013  (Feb. 

WY950023  (Feb. 


10.  1995) 
10.  1995) 
10.  1995) 
10,  1995) 
10,  1995) 
10,  1995) 
10,  1995) 
10,  1995) 
10,  1995) 

10,  1995) 
10, 1995) 


10.  1995) 

10,  1995) 
10,  1995) 

10,  1995) 
10.  1995) 
10,  1995) 
10,  1995) 
10,  1995) 
10,  1995) 
10,  1995) 

10.  1995) 
10.  1995) 


10. 1995) 
10,  1995) 
10.  1995) 
10.  1995) 
10,  1995) 
10.  1995) 
10,  1995) 
10.  1995) 
10.  1995) 
10.  1995) 
10.  1995) 
10,  1995) 

10,  1995) 
10,  1995) 
10.  1995) 
10,  1995) 
10,  1995) 
10,  1995) 
10,  1995) 
10,  1995) 

10,  1995) 

10,  1995) 
10.  1995) 
10,  1995) 
10,  1995) 
10.  1995) 
10.  1995) 
10,  1995) 

10,  1995) 
10.  1995) 


General  Wage  Determination 
Publication 

General  wage  determinations  issued 
imder  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 


(GPO)  document  entitled  "(General  Wage 
Determinations  Issued  Under  The  Davis- 
Bacon  and  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Ck)vemment  Depository  . 

Libraries  and  many  of  the  1 ,400 
Government  Depository  Libraries  across 
the  country. 

The  general  wage  determinations 
issued  under  the  Davis-Bacon  and 
related  Acts  are  available  electronically 
by  subscription  to  the  FedWorld 
Bulletin  Board  System  of  the  National 
Technical  Information  Service  (NTIS)  of 
the  U.S.  E)epartment  of  Commerce  at 
(703) 487-4630. 

Hard-copy  subscriptions  may  be 
purchased  from:  Superintendent  of 
Dociunents,  U.S.  Government  Printing 
Office,  Washington,  D.C.  20402,  (202) 
512-1800. 

When  ordering  hard-copy 
subscription(s).  be  sure  to  specify  the 
State(s)  of  interest,  since  subscriptions 
may  be  ordered  for  any  or  all  of  the  six 
separate  volumes,  arranged  by  State. 
Subscriptions  include  an  annual  edition 
(issued  in  January  or  February)  which 
included  all  ciurent  general  wage 
determinations  for  the  States  covered  by 
each  volume.  Throughout  the  remainder 
of  the  year,  regular  weekly  updates  will 
be  distributed  to  subscribers. 

Signed  at  Washington,  D.C  this  9th  day  of 
June  1995. 
Alan  L.  Moss, 

Director,  Division  of  Wage  Determination. 
(FR  Doc.  95-14526  Filed  6-15-95;  8:45  am] 
BILUNa  CODE  4S10-Z7-M 


Office  of  the  Secretary 

Agency  Recordkeeping/Reporting 
Requirements  Under  Review  by  the 
Office  of  Management  and  Budget 
(0MB) 

June  12. 1995. 

The  Department  of  Labor  has 
submitted  the  following  public 
information  collection  requests  (ICRs)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35)  of  1980.  as  amended  (P.L. 
96-511).  Copies  may  be  obtained  by 
calling  the  Department  of  Labor  Acting 
Departmental  Clearance  Officer.  Theresa 
M.  O'Malley  ((202)  219-5095). 
Comments  and  questions  about  the  ICRs 
listed  below  should  be  directed  to  Ms. 
O'Malley,  Office  of  Information 
Resources  Management  Policy,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW.,  Room  N-1301, 
Washington,  DC  20210.  Comments 
should  also  be  sent  to  the  Office  of 
Information  and  Regulatory  Afi'airs, 


31736 


Federal  Register  /  Vol.  60.  No.  116  /  Friday.  June  16.  1995  /  Notices 


Attn:  0MB  Desk  Officer  for  (BLS/DM/ 
ESA/ETA/OAW/MSHA/OSHA/PWBA/ 
VETS),  Office  of  Management  and 
Budget.  Room  10325.  Washington.  DC 
20503  ((202)  395-7316). 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TTY/TDD)  may  call  (202)  219-4720 
between  1:00  p.m.  and  4:00  p.m.  Eastern 
time.  Monday  through  Friday. 
Type  of  Review:  New. 
Agency:  Bureau  of  International  Labor 
Affairs. 

Title:  Senior  Technical  Assistance 
Register  (STAR). 
Frequency:  On  occasion. 
Affected  Public:  Individuals  or 
households. 
Number  of  Respondents:  1.000. 
Estimated  Time  Per  Respondent:  22.5 
minutes. 

Total  Burden  Hours:  375. 
Description:  The  Bureau  of 
International  Labor  Affairs  is  seeking  to 
develop  a  new  register  entitled  STAR 
(Senior  Technical  Assistance  Register) 
designed  to  identify  specialists  in  the 
fields  of  labor  and  social  affairs  who 
would  be  able  to  render  voluntary 
advisory  services  to  developing 
coimtries  in  which  the  Department  is 
providing  development  assistance. 
Type  of  Review:  Extension. 
Agency:  Employment  and  Training 
Administration. 

Title:  Weekly  Claims  and  Extended 
Benefits  Data;  Weekly  Initial  and 
Continued  Claims  Report. 
OMB  Number:  1205-0028. 
Agency  Number  ETA  538  and  539. 
Frequency:  Weekly. 
Affected  Public:  State,  Local  or  Tribal 
Government. 

Number  of  Respondents:  ETA  538=53, 
ETA  539=53. 

Estimated  Time  Per  Respondent:  ETA 
538=30  minutes.  ETA  539=50  minutes. 
Total  Burden  Hours:  3.675. 
Description:  The  Federal-State 
Extended  Unemployment  Compensation 
Act  of  1970  and  amendments  provide 
for  extended  benefits  to  be  paid  to 
claimants  exhausting  regular  benefits  in 
a  State  if  that  State  has  certain  levels  of 
insured  unemployment  as  measured  a 
thirteen  week  moving  average  of  the 
insured  unemployment  rate.  The  ETA 
539  report  is  the  vehicle  States  use  to 
report  weekly  insured  unemployment 
and  other  information  necessary  to 
calculate  the  trigger  rates.  The  ETA  538 
is  used  to  release  an  "advance"  figure  to 
the  economic  data. 

Type  of  Review:  Extension. 
Agency:  Employment  and  Training 
Administration. 

Title:  Benefit  Rights  and  Experience. 
0^4B  Number:  1205-0177. 
Agency  Number:  ETA  218. 


Frequency:  Quarterly. 

Affected  Public:  State,  Local  or  Tribal 
Government. 

Number  of  Respondents:  53. 

Estimated  Time  Per  Respondent:  30 
minutes. 

Total  Burden  Hours:  107. 

Description:  This  information 
collection,  authorized  under  Section 
303(a)(6)  of  the  Social  Security  Act, 
provides  information  for  solvency 
studies,  in  budgeting  projections,  and 
for  evaluation  of  adequacy  of  benefit 
formulas  to  analyze  effects  of  proposed 
changes  in  State  law. 
Theresa  M.  O'Malley. 
Acting  Departmental  Clearance  Officer. 
[FR  Doc.  95-14781  Filed  6-15-95;  8:45  am] 
BILUNGCOOE  4610-30-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  Chemical 
and  Transport  Systems;  Notice  of 
Meetings 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in 
Chemical  and  Transport  System  (#1190). 

Date  and  Time:  July  5. 1995;  8  a.m.  to  5. 
p.m. 

Place:  National  Science  Foundation,  4201 
Wilson  boulevard.  Room  580,  Arlington,  VA 
22230,  (703)  306-1370. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Maria  K.  Bur^a, 
Program  Director,  Chemical  Reaction    . 
Processes.  CTS.  Room  525,  (703)  306-1371. 

Piirpose  of  Meeting 

To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda 

To  review  and  evaluate  nominations 
for  the  NSF  Microwave-Induced 
Reaction  Initiative  Panel  Proposals  as 
part  of  the  selection  process  for  awards. 

Reason  for  Closing 

The  proposals  being  reviewed  include 
information  of  a  proprietary  or 
confidential  natxire,  including  technical 
information;  financial  data,  such  as 
salaries  and  personal  information 
concerning  individuals  associated  with 
the  proposals.  These  matters  are  exempt 
under  5  U.S.C.  552b  (c)  (4)  and  (6)  of  the 
Government  in  the  Sunshine  Act. 

Dated:  June  8, 1995. 
M.  Rebecca  Winkler, 

Committee  Management  Officer. 

|FR  Doc.  95-14736  Filed  6-15-95;  8:45  am] 

BILUNO  CODE  756S-01-M 


Special  Emphasis  Panel  in  Civil  and 
Mechanical  Systems;  Notice  of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name  and  Committee  Code:  Special 
Emphasis  Panel  in  Civil  and  Mechanical 
System  (#1205). 

Date  and  Time:  July  6  and  7, 1995;  8  a.m. 
to  5  p.m. 

Place:  Room  530  and  580,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Oscar  W.  Dillon.  Dr. 
William  A.  Spitzig;  Program  Director(s). 
Mechanics  and  Materials  Program,  National 
Science  Foundation.  4201  Wilson  Boulevard, 
Arlington.  VA  22230.  Telephone:  (703)  306- 
1361. 


Purpose  of  Meeting 

To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda 

To  review  and  evaluate  Unsolicitated 
proposals  as  part  of  the  selection 
process  for  awards. 

Reason  for  Closing 

The  proposals  being  reviewed  include 
information  of  a  proprietary  or 
confidential  nature,  including  technical 
information;  financial  data,  such  as 
salaries  and  personal  information 
concerning  individuals  associated  with 
the  proposals.  These  matters  are  exempt 
under  5  U.S.C.  552b(c)  (4)  and  (6)  of  the 
Government  in  the  Simshine  Act. 

Dated:  June  8, 1995. 
M.  Rebecca  Winkler. 

Committee  Management  Officers. 

|FR  Doc.  95-14737  Filed  6-15-95;  8:45  am] 

BH.UNG  CODE  756fr-01-M 


Special  Emphasis  Panel  in  Electrical 
and  Communications  Systems;  Notice 
of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in 
Electrical  and  Communications  System 
(#1196). 

Date  and  Time:  July  7, 1995;  8:30  a.m.  to 
5:00  p.m. 

Place:  Room  320,  NSF,  4201  Wilson 
Boulevard,  Ariington,  VA  22230. 

Type  of  Meeting:  Closed. 
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Contact  Persons:  Dr.  Albert  Harvey,  Acting 
Program  Director,  Quantum  Electronics, 
Waves  and  Beams,  Division  of  Electrical  and 
Communications  Systems,  NSF,  4201  Wilson 
Boulevard,  Room  675,  Arlington.  VA  22230 
Telephone:  (703)  306-1339. 

Purpose 

To  provide  advice  and 
recommendations  concerning  proposals- 
submitted  to  NSF  for  financial  support. 

Agenda 

To  review  and  evaluate  proposals  in 
the  Quantum  Electronics,  Waves  & 
Beams  as  part  of  the  selection  process 
for  awards. 

Reason  for  Closing: 

The  proposals  being  reviewed  include 
information  of  a  proprietary  or 
confidential  nature,  including  technical 
information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with 
the  proposals.  These  matters  are  within 
exemptions  4  and  6  of  5  U.S.C. 
552b(c)(4)  and  (6)  the  Government  in 
the  Sunshine  Act. 

Dated:  June  8,  1995. 
M.  Rebecca  Winkler, 

Committee  Management  Officer. 

[FR  Doc.  95-14738  Filed  6-15-95;  8:45  am] 

BILUNG  CODE  7SSS-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-499] 
Exemption 

In  the  Matter  of  Houston  Lighting  &  Power 
Company,  City  Public  Service  Board  of  San 
Antonio,  City  of  Austin,  Texas;  (South  Texas 
Project.  Unit  2). 


Houston  Lighting  &  Power  Company, 
(the  licensee)  is  the  holder  of  Facility 
Operating  License  No.  NPF-80,  which 
authorizes  operation  of  the  South  Texas 
Project,  Unit  2.  The  operating  license 
provides,  among  other  things,  that  the 
licensee  is  subject  to  all  rules, 
regulations,  and  orders  of  the 
Commission  now  and  hereafter  in  effect. 

The  facility  consists  of  a  pressurized 
water  reactor  at  the  licensee's  site  in 
Matagorda  County.  Texas. 

n 

Section  III.D.l.{a)  of  Appendix  J  to  10 
CFR  Part  50  requires  the  performance  of 
three  Type  A  containment  integrated 
leakage  rate  tests.  (CILRTs),  at 
approximately  equal  intervals  during 
each  10-year  service  period.  The  third 
test  of  each  set  shall  be  conducted  when 


the  plant  is  shutdown  for  the  10-year 
plant  inservice  inspection. 

Ill 

By  letter  dated  March  16,  1995, 
Houston  Lighting  &  Power  requested 
relief  from  the  requirement  to  perform  a 
set  of  three  Type  A  tests  at 
approximately  equal  intervals  during 
each  10-year  service  period.  The 
requested  exemption  would  permit  an 
interval  extension  for  the  second  Type 
A  test  of  approximately  18  months  (&x)m 
the  currently  scheduled  outage.  Fall 
1995.  until  the  next  planned  refueling 
outage.  Spring  1997).  This  request  does 
not  alter  the  requirement  that  the  third 
Type  A  test  shall  be  conducted  when 
the  plant  is  shutdown  for  the  10-year 
plant  inservice  inspection. 

The  licensee's  request  cites  the 
special  circumstances  of  10  CFR  50.12, 
paragraph  (a)(2)(ii),  as  the  basis  for  the 
exemption.  The  underlying  purpose  of 
the  requirement  to  perform  three  Type 
A  CILRTs,  at  approximately  equal 
intervals  during  each  10-year  service 
period,  is  to  assure  that  leakage  through 
the  primary  reactor  containment  is 
detected  and  does  not  exceed  allowable 
leakage  rate  values.  The  licensee  has 
stated  that  the  existing  Type  B  and  C 
local  leak  rate  test  (LLRT)  programs  are 
not  being  modified  by  this  request,  and 
will  continue  to  effectively  detect 
containment  leakage  caused  by  the 
degradation  of  active  containment 
isolation  components  as  well  as 
containment  penetrations.  It  has  been 
the  consistent  and  uniform  experience 
at  South  Texas  during  the  two  Tyf>e  A 
tests  conducted  in  1988  (the  pre- 
operational Type  A  test)  and  1991  (the 
first  periodic  Type  A  test),  that  any 
significant  containment  leakage  paths 
are  detected  by  the  Type  B  and  C 
testing.  The  Type  A  test  results  have 
only  been  confirmatory  of  the  results  of 
the  Type  B  and  C  test  results.  Therefore, 
consistent  with  10  CFR  50.12,  paragraph 
(a)(2)(ii),  apphcation  of  the  regulation  in 
this  particular  circumstance  is  not 
necessary  to  achieve  the  underlying 
purpose  of  the  rule. 

IV 

Section  III.D.l.(a)  of  Appendix  J  to  10 
CFR  part  50  states  that  a  set  of  three 
Type  A  leakage  rate  tests  shall  be 
performed  at  approximately  equal 
intervals  during  each  10-year  service 
period. 

The  licensee  proposes  an  exemption 
to  this  section  which  would  provide  an 
interval  extension  for  the  Type  A  test  by 
approximately  18  months.  "The 
Commission  has  determined  that 
pursuant  to  10  CFR  50.12(a)(1)  that  this 
exemption  is  authorized  by  law,  will  not 


present  an  undue  risk  to  the  public 
health  and  safety,  and  is  consistent  with 
the  common  defense  and  security.  The 
'  Commission  further  determines  that 
special  circumstances,  as  provided  in  10 
CFR  50.12(a){2)(ii).  are  present  justifying 
the  exemption;  namely,  that  application 
of  the  regulation  in  this  particular 
circumstance  is  not  necessary  to  achieve 
the  underlying  purpose  of  the  rule. 

The  NRC  staff  has  reviewed  the  basis 
and  supporting  information  provided  by 
the  licensee  in  the  exemption  request. 
The  NRC  staff  has  noted  that  the 
licensee  has  a  good  record  of  ensuring 
a  leak-tight  contaiimient.  Both  previous 
Type  A  tests  were  within  the  acceptance 
limits,  and  both  passed  with  significant 
margin.  In  addition,  at  the  staffs 
request,  the  licensee  has  verbally 
committed  to  perform  the  general 
containment  inspection  specified  in 
Section  V.A  of  appendix  J  even  though 
this  inspection  is  only  required  prior  to 
a  Type  A  test. 

The  NRC  staff  has  also  made  use  of  a 
draft  staff  report,  NUREG-1493,  which 
provides  the  technical  justification  for 
the  present  Appendix )  rulemaking 
effort  which  also  includes  a  10-year  test 
interval  for  Type  A  tests.  The  integrated 
leakage  rate  test,  or  Type  A  test, 
measures  overall  containment  leakage. 
However,  operating  experience  with  all 
types  of  containments  used  in  this 
country  demonstrates  that  essentially  all 
containment  leakage  can  be  detected  by 
local  leakage  rate  tests  (Type  B  and  C). 
According  to  results  given,  in  NUREG- 
1493.  out  of  180  ILRT  reports  covering 
110  individual  reactors  and 
approximately  770  years  of  operating 
history,  only  about  3%  of  leakage  that 
exceeds  current  requirements  is 
detectable  only  by  CILRTs,  and  those 
few  failures  were  only  marginally  above 
prescribed  limits.  This  study  agrees  well 
with  previous  NRC  staff  studies  which 
show  that  Type  B  and  C  testing  can 
detect  a  very  large  percentage  of 
containment  leaks.  The  South  Texas 
Project.  Unit  2  experience  has  also  been 
consistent  with  this. 

The  Nuclear  management  and 
Resources  Council  (NUMARC),  now  the 
Nuclear  Energy  Institute  (NEI),  collected 
and  provided  the  NRC  staff  with 
sunmiaries  of  data  to  assist  in  the 
Appendix  J  rulemaking  effort.  NUMARC 
collected  results  of  144  ILRTs  from  33 
units;  23  ILRTs  exceeded  l.OL..  Of 
these,  only  nine  were  not  due  to  Type 
B  or  C  leakage  penalties.  The  NEI  data 
also  added  another  perspective.  The  NEI 
data  show  that  in  about  one-third  of  the 
cases  exceeding  allowable  leakage,  the 
as-foimd  leakage  was  less  than  2L.;  in 
one  case  the  as-found  leakage  was  less 
than  3L.;  one  case  approached  lOL.;  and 
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in  one  case  the  leakage  was  found  to  be 
approximately  21U-  For  about  half  of 
the  failed  ILRTs  the  as-found  leakage 
was  not  quantified.  These  data  show 
that,  for  those  ILRTs  for  which  the 
leakage  was  quantified,  the  leakage 
values  are  small  in  comparison  to  the 
leakage  value  at  which  the  risk  to  the 
public  starts  to  increase  over  the  value 
of  risk  corresponding  to  U 
(approximately  200L,,  as  discussed  in 
NUREG-1493). 

Based  on  generic  and  plant-specific 
data,  the  NRC  staff  finds  the  basis  for 
the  licensee's  proposed  exemption  to 
allow  a  one-time  exemption  to  permit  a 
schedular  extension  of  one  cycle  for  the 
performance  of  the  Appendix  J  Type  A 
test  to  be  acceptable. 

Pursuant  to  10  CFR  51.32.  the 
Commission  has  determined  that 
granting  this  Exemption  will  not  have  a 
significant  impact  on  the  environment 
(60  FR  28431). 

This  Exemption  is  effective  upon 
issuance  and  shall  expire  at  the 
completion  of  the  1997  refueling  outage. 

Dated  at  Rockville.  Maryland,  this  9th  day 
of  June  1995. 

For  the  Nuclear  Regulatory  Commission. 
John  N.  Hannon. 

Acting  Deputy  Director,  Division  of  Reactor 
Projects— lllJIV.  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  95-14791  Filed  6-15-95;  8:45  am) 
MLUMQCOOE  TSaO-OI-M 


SECURnriES  and  exchange 

COMMISSION 

pnvestment  Company  Act  Release  No. 
21128:  81 2-«486] 

SEI  Financial  Management  Corp.  and 
SEI  Financial  Services  Co.;  Notice  of 
Application 

June  9.  1995. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  for 

Exemption  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPLICANTS:  SEI  Financial  Management 
Corporation  and  SEI  Financial  Services 
Company  (collectively,  "SEI"). 
RELEVANT  ACT  SECTIONS:  Order  requested 
under  sections  6(c)  and  17(b)  of  the  Act 
exempting  applicants  from  sections 
17(a)  of  the  Act  and  under  section  17(d) 
of  the  Act  and  rule  17d-l  thereunder. 
SUMMARY  OF  APPLICATION:  Applicants 
request  an  order  to  permit  bank- 
sponsored  collective  investment  fimds 
to  transfer  their  assets  to  open-end 
management  investment  companies 


advised  by  the  bank  and  administered 
or  distributed  by  SEI. 
FILING  DATE:  The  application  was  filed 
on  February  16.  1995.  and  was  amended 
on  May  10. 1995. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  ihe  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on  July 
6.  1995  and  should  be  accompanied  by 
proof  of  service  on  applicants,  in  the 
form  of  an  affidavit,  or.  for  lawyers,  a 
certification  of  service.  Hearing  requests 
should  state  the  nature  of  the  writer's 
interest,  the  reason  for  the  request,  and 
the  issues  contested.  Persons  may 
request  notification  of  a  hearing  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary.  SEC.  450  Fifth 
Street.  N.W..  Washington,  D.C.  20549. 
Applicants,  c/o  SEI  Financial  Services 
Company.  680  East  Swedesford  Road. 
Wayne.  Pennsylvania  19087.  Attention: 
Kathryn  L.  Stanton.  Esq.;  and  Wilmer. 
Cutler  &  Pickering,  2445  M  Street.  N.W.. 
Washington.  D.C.  20037.  Attention: 
Jeremy  N.  Rubenstein. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sarah  A.  Wagman,  Staff  Attorney,  at 
(202)  942-0654.  or  Robert  A.  Robertson. 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management. 
Office  of  Investment  Company 
Regulation). 

SUMMARY  INFORMATION:  The  following  is 
a  summary  of  the  application.  The 
complete  application  is  available  for  a 
fee  fi-om  the  SEC's  Public  Reference 
Branch. 

Applicant's  Representations 

1 .  SEI  serves  as  administrator  and 
distributor  for  a  number  of  registered 
open-end  management  investment 
companies  (the  "Funds"),  including 
Fimds  that  are  advised  by  banks.  SEI 
requests  that  the  relief  sought  herein 
apply  to  any  Fund  distributed  or 
administered  by  SEI  and  any  Fimd  that 
may  in  the  future  be  distributed  or 
administered  by  SEI  or  any  entity 
controlling,  controlled  by,  or  imder 
common  control  with  SEI. 

2.  Subject  to  the  supervision  of  the 
Fimds'  respective  boards  of  directors  or 
trustees  (the  "Board  of  Directors").  SEI 
provides  or  procures  administrative  and 
other  services  necessary  for  the 
operation  of  the  Fimds  and  their 
portfolios.  SEI  may  provide  various 
services  to  the  Funds,  although  the 
precise  services  provided  by  SEI  to  a 
particular  Fund  will  depend  on  SEI's 


contract  with  that  Fund.  For  any  Fund 
relying  on  the  requested  order,  however, 
SEI  will  perform  fund  accounting 
services  that  will  include  responsibility 
for  maintaining  the  Fund's  general 
ledger  and  the  preparation  of  Fund 
financial  statements,  determining  the 
net  asset  value  of  both  the  Fund's  assets 
and  of  the  Fund's  shares,  calculating 
Fund  expenses  and  controlling  Fund 
disbursements,  preparing  and  filing 
semi-annual  reports  on  Form  N— SAR 
and  notices  pursuant  to  rule  24f-2, 
coordinating  the  preparation  and  filing 
of  the  Fund's  tax  returns,  and  providing 
the  Fund  with  individuals  reasonably 
acceptable  to  the  Fund's  Board  of 
Directors  for  nomination,  appointment, 
or  election  as  officers  of  the  Fund. 

3.  From  time  to  time,  certain  Funds 
participate  in  the  conversion  of  assets 
from  bank-sponsored  collective 
investment  funds  ("QFs")  into  mutual 
fund  shares.  As  part  of  the  conversion, 
a  Fund  typically  agrees  to  accept  an  in- 
kind  transfer  of  securities  from  a  CIF 
with  substantially  similar  investment 
objectives  in  exchange  for  shares  with 
an  equal  net  asset  value.  Frequently,  the 
bank  that  sponsors  the  converting  CIF 
(the  "Bank")  also  serves  as  the  Fund's 
investment  adviser  or  is  affiliated  with 
such  adviser.  As  a  result,  the  Bank  may 
be  deemed  to  control  both  the  CIF  and 
the  Fund,  and  the  CIF  and  the  Fund 
may  be  affiliated  persons  of  each  other 
under  the  Act.  In  addition,  some  of  the 
assets  in  the  converting  CIF  may  belong 
to  employee  retirement  plans 
established  for  employees  of  the  Bank  or 
other  affihated  persons  (the  "Affiliated 
Plans").  Such  employees  and  other 
affiliated  persons  of  the  Bank  might  be 
considered  second-tier  affiliates  of  the 

Fund. 

4.  Although  the  SEC  has  taken  a  no- 
action  position  with  respect  to  certain 
CIF  conversions,  that  position  is 
conditioned  on  affiliated  persons,  or 
second-tier  affiliates,  of  the  Funds 
having  no  beneficial  interest  in  the 
proposed  transactions.  Federated 
Investors  (pub.  avail.  April  21, 1994).  A 
Bank  acting  as  investment  adviser  to  a 
Fund  may  be  deemed  to  have  a 
beneficial  interest  in  the  proposed 
transactions  because  the  Bank's 
Affiliated  Plans  invest  in  the  converting 
CIFs.  Accordingly,  applicants  request  an 
exemptive  order  to  permit  the  Funds  to 
accept  in-kind  transfers  of  the  assets  of 
the  Affiliated  Plans  (the  "Proposed 
Transfers"). 

5.  Each  Fund  is  or  will  be  registered 
as  an  open-end  management  investment 
company  under  the  Act.  Each  Fund's 
shares  are  or  will  be  offered  and  sold 
pursuant  to  an  effective  registration 
statement  under  the  Securities  Act  of 
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1933  (the  "Securities  Act").  The  overall 
management  of  each  Fund,  including 
the  negotiation  of  investment  advisory 
and  other  service  contracts,  rests  with 
the  members  of  the  Board  of  Directors 
of  the  Fund,  at  least  40%  of  whom  are 
not  interested  persons  (as  defined  in 
section  2(a)(19)  of  the  Act)  of  the  Fund. 

6.  The  CIFs  are  sponsored  by  Banks  as 
investment  vehicles  for  employee 
retirement  plans.  The  CIFs  are  excluded 
from  the  definition  of  investment 
company  under  section  3(c)(ll)  of  the 
Act.  which  excepts  CIFs  that  consist 
solely  of  the  assets  of  employee 
retirement  plans  quaUfied  imder  section 
401  of  the  Internal  Revenue  Code  or 
similar  governmental  plans  described  in 
section  3(a)(2)(C)  of  the  Securities  Act 
(each,  a  "Plan").  Some  of  the  assets  in 
the  CIFs  may  belong  to  Affiliated  Plans. 

7.  In  addition  to  sponsoring  a  CIF.  a 
Bank  or  its  affiliate  also  may  serve  as  the 
Fund's  investment  adviser,  and  may 
receive  investment  advisory  fees  from 
the  Fund.  Banks  frequently  determine' 
that  Plan  holders  would  be  better  served 
if  sponsored  CIFs  were  converted  into 
Funds  with  substantially  similar 
investment  objectives  so  that  Plan 
holders  may  enjoy  the  enhanced 
disclosure  and  other  protections  of  the 
Securities  Act  and  the  Act.  In  addition, 
investment  of  Plan  assets  through  the 
Funds  allows  the  sponsors  of.  and 
participants  in,  the  Plans  to  monitor 
more  easily  the  performance  of  their 
investments  daily  (since  information 
concerning  the  investment  performance 
of  the  Funds  generally  will  be  available 
in  daily  newspapers  of  general 
cinnilation).  Finally,  by  permitting  more 
active  marketing  of  investment  services, 
conversion  also  may  promote  sales  of 
Fund  shares  and  thereby  allow  better 
diversification  and  risk  spreading 
among  all  shareholders. 

8.  "The  procedures  for  transferring  CIF 
assets  to  a  Fund  include  a  number  of 
requirements  to  protect  the  interests  of 
Plan  holders.  First,  each  Affiliated  Plan 
will  have  an  employee  benefit  review 
committee  (the  "Committee")  or 
equivalent  body  that  serves  as  a 
fiduciary  for  the  Plan.  In  addition  to  the 
Bank,  each  unaffiliated  Plan  will  have 
an  independent  or  "second"  fiduciary, 
independent  of  the  Bank  or  its  affiliates, 
that  supervises  the  investment  of  that 
Plan's  assets.  This  second  fiduciary 
generally  will  be  the  imaffiliated  Plan's 
named  fiduciary,  trustee,  or  sponsoring 
employer  and  will  be  subject  to 
fiduciary  responsibilities  imder  the 
Employee  Retirement  Income  Security 
Act  of  1974  ("ERISA").  Under  section 
404(a)  of  ERISA,  such  fiduciaries  must 
ensure  that  the  investment  of  the  Plans' 
assets  is  prudent  and  operates 


exclusively  for  the  benefit  of 
participating  employees  of  the 
particular  corporation  and  its 
subsidiaries  and  of  the  participating 
employees'  beneificaries. 

9.  Before  transferring  a  QF's  assets  to 
a  Fund,  a  Bank  will  be  required  to  seek 
and  obtain  the  approval  of  the 
Committee,  the  Plan's  second  fiduciary, 
or  both,  as  the  case  may  be.  The  Bank 
will  provide  the  Committee  and  the 
second  fiduciaries  with  a  current 
prospectus  for  the  relevant  portfolio(s) 
of  the  Fund  and  a  written  statement 
given  full  disclsoure  of  the  fee  structure 
and  the  terms  of  the  Proposed  Transfer. 
Such  disclosure  will  explain  why  the 
Bank  believes  that  the  investment  of 
Plan  assets  in  the  Fund  is  appropriate. 
The  disclosure  statement  also  will 
describe  the  limitations  on  the  Bank,  if 
any,  regarding  which  Plan  assets  may  be 
invested  in  shares  of  the  Fund. 

10.  On  the  basis  of  such  information, 
the  Committee,  the  second  fiduciary,  or 
both,  as  the  case  may  be.  will  decide 
whether  to  authorize  the  Bank  to  invest 
the  relevant  Plan's  assets  in  the  Fund 
and  to  receive  fees  from  the  Fund 
(subject  to  the  Bank's  agreement  to 
waiver,  credit,  or  rebate  relevant  fees).  A 
Bank  will  not  collect  fees  at  both  the 
Plan  level  and  the  Fund  level  for 
managing  the  same  assets.  Depending 
on  the  Plan,  the  Bank  either  will  charge 
a  fee  only  to  the  Fund  or  will  rebate  or 
credit  its  management  fees  at  the  Plan 
level. 

11.  Subject  to  obtaining  the  approvals 
discussed  above  and  the  order  requested 
herein,  SEI  will  assist  a  Bank,  in  SEI's 
capacity  as  administrator,  to  effect  the 
acquisition  of  Fund  shares  by  a  Plan 
currently  invested  in  a  CIF.  On  the  date 
of  each  transfer,  the  converting  CIF  will 
deliver  to  the  corresponding  Fund 
securities  equal  in  value  to  the  interest 
of  each  participating  Plan,  in  exchange 
for  FuJid  shares,  using  market  values  as 
of  the  time  that  the  Fund  calculates  its 
net  asset  value  at  the  close  of  business 
on  that  day.  The  Fund  shares  received 
by  the  CIF  then  will  be  distributed,  pro 
rata,  to  all  Plans  who  interests  were 
converted  as  of  that  date.  All  securities 
transferred  to  a  Fund  will  be  securities 
for  which  market  quotations  are  readily 
available,  within  the  meaning  of  rule 
17a-7(a)  under  the  Act.  and  will  be 
consistent  with  the  investment 
objectives  and  fundamental  policies  of 
the  corresponding  Fund. 

Applicants'  Legal  Analysis 

1.  Section  17(a)  of  the  Act,  in  relevant 
part,  prohibits  an  affiliated  person  of  a 
registered  investment  company,  or  an 
affiliated  person  of  such  person,  acting 
as  principal,  from  selling  to  or 


purchasing  frolh  such  investment 
company  any  security  or  other  property. 
Section  2(a)(3)  of  the  Act.  in  relevant 
part,  defines  an  "affiliated  person"  to 
include:  (a)  any  person  directly  or 
indirectly  owning,  controlling,  or 
holding  with  the  power  to  vote.  5%  or 
more  of  the  outstanding  voting 
securities  of  such  other  person;  (b)  any 
person  directly  or  indirectly  controlling, 
controlled  by.  or  under  common  control 
with  such  other  person;  and  (c)  if  such 
other  person  is  an  investment  company, 
any  investment  adviser  thereof. 

2.  Section  17(d)  of  the  Act  prohibits 
any  affiliated  person  of  a  registered 
investment  company,  or  an  affihated 
person  of  such  person,  acting  as 
principal,  from  effecting  any  transaction 
in  which  such  investment  company  is  a 
joint,  or  joint  and  several,  participant 
with  such  person  in  contravention  of 
such  rules  and  regulations  as  the  SEC 
may  prescribe.  Rule  17d-l  under  the 
Act  provides  that  no  joint  transaction 
covered  by  the  rule  may  be 
consummated  unless  the  SEC  issues  an 
order  upon  application.  In  passing  upon 
such  applications,  the  SEC  considers 
whether  participation  by  a  registered 
investment  company  is  consistent  with 
the  provision,  policies,  and  purposes  of 
the  Act,  and  is  not  on  a  basis  less 
advantageous  than  that  of  other 
participants. 

3.  Because  a  Bank  that  sponsors  a  CIF 
may  have  legal  title  to  the  assets  of  the 
CIF  and  therefore  may  be  viewed  as 
acting  as  a  principal  in  the  Proposed 
Transfers,  and  because  a  CIF  and  a  Fund 
may  be  viewed  as  being  under  the 
common  control  of  the  Bank  within  the 
meaning  of  section  2(a)(3)(C),  the 
Proposed  Transfers  may  violate  section 
17(a).  For  the  same  reasons,  the 
Proposed  Transfers  might  be  deemed  to 
be  a  joint  enterprise  or  other  joint 
arrangement  within  the  meaning  of 
section  17(d). 

4.  Section  17(b)  of  the  Act  provides 
that,  notwithstanding  section  17(a),  any 
person  may  file  an  appUcation  for  an 
order  exempting  a  proposed  transaction 
from  section  17(a)  if  evidence 
estabbshes  that  the  terms  of  the 
proposed  transaction,  including  the 
consideration  to  be  paid  or  received,  are 
reasonable  and  fair  and  do  not  involve 
overreaching  on  the  part  of  any  person 
concerned,  and  that  the  propc«eid 
transaction  is  consistent  with  the  policy 
of  each  registered  investment  company 
concerned  and  the  general  policies  and 
purposes  of  the  Act.  Under  section  6(c) 
of  the  Act,  the  SEC  may  exempt  any 
person  or  transaction  from  any 
provision  of  the  Act,  or  any  rule 
thereunder,  to  the  extent  that  such 
exemption  is  necessary  or  appropriate 


31740 


Federal  Register  /  Vol.  60,  No.  116  /  Friday.  June  16.  1995  /  Notices 


in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  Act.  Applicants 
request  an  order  under  sections  6(c)  and 
17(b)  exempting  them  from  section 
17(a),  and  pursuant  to  section  17(d)  and 
rule  17d-l.  to  permit  the  Proposed 
Transfers  of  GIF  assets. 

5.  AppUcants  believe  that  the  terms  of 
the  Proposed  Transfers  will  be 
reasonable  and  fair  to  all  of  the  Plans 
and  to  the  shareholders  of  the  Funds,  do 
not  involve  overreaching  on  the  part  of 
any  person,  and  will  be  consistent  with 
the  provisions,  pohcies,  and  purposes  of 
the  Act.  The  Proposed  Transfers  will 
comply  with  rule  17a-7  under  the  Act 
in  most  respects,  and  also  will  comply 
with  the  pohcy  behind  the  conditions 
set  forth  in  rule  17a-8.  Rule  17a-7 
exempts  certain  purchase  and  sale 
transactions  otherwise  prohibited  by 
section  17(a)  if,  among  other 
requirements,  the  transactions  are 
effected  at  an  "independent  market 
price"  and  the  investment  company's 
Board  of  Ehrectors  reviews  the 
transactions  for  fairness.  Rule  17a-8 
exempts  certain  mergers  and 
consolidations  from  section  17(a)  if, 
among  other  requirements,  the 
investment  company's  Board  of 
Directors  determines  that  the 
transactions  are  fair. 

6.  Applicants  will  comply  with  rules 
17a-7  and  a7a-8  to  the  extent  possible, 
as  stated  in  the  conditions  to  the 
requested  order.  The  investment 
objectives  and  policies  of  the  Fimds  and 
CIFs  will  be  substantially  similar. 
Therefore,  it  will  be  consistent  with  the 
policies  of  the  Fimds  to  acquire 
securities  that  the  Bank  has  previously 
purchased  for  the  CIFs  on  the  basis  of 
substantially  similar  objectives  and 
policies.  Moreover,  the  Funds  will  have 
the  opportunity  to  purchase  the 
portfolio  securities  of  the  QFs  at  the 
current  market  price  and  with  lower 
transaction  costs  than  would  have  been 
possible  purchasing  such  securities  in 
the  open  market. 

Applicants'  Conditions 

Applicants  agree  that  any  order  of  the 
SEC  granting  the  requested  relief  shall 
be  subject  to  the  following  conditions: 

1.  The  Proposed  Transfers  will 
comply  with  the  terms  of  rule  17a-7(b) 
throurfi  (f). 

2.  Tne  Proposed  Transfers  will  not 
occur  unless  and  until:  (a)  the  Board  of 
Directors  of  the  Fund  (including  a 
majority  of  its  disinterested  directors) 
and  the  Committee  or  the  Plans'  second 
fiduciaries,  as  the  case  may  be,  find  that 
the  Proposed  Transfers  are  in  the  best 
interests  of  the  Fund  and  the  Plans, 


respectively;  and  (b)  the  Board  of 
Directors  of  the  Fund  (including  a 
majority  of  its  disinterested  directors) 
finds  that  the  interests  of  the  existing 
shareholders  of  the  Fund  will  not  be 
diluted  as  a  result  of  the  Proposed 
Transfers.  These  determinations  and  the 
basis  upon  which  they  are  made  will  be 
recorded  fully  in  the  records  of  the 
Fimd  and  the  Plans,  respectively. 

3.  In  order  to  comply  with  the  policies 
underlying  rule  17a-8,  any  conversion 
will  have  to  be  approved  by  a  Fund's 
Board  of  Directors  and  any  unaffiliated 
Plan's  second  fiduciaries  who  would  be 
required  to  find  that  the  interests  of 
beneficial  ovmers  would  not  be  diluted. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margar«t  H.  McFarland, 
Deputy  Secretary. 
[PR  Doc.  95-14749  Filed  6-15-95;  8:45  ami 
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Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935,  as  Amended 
("Act") 

)une  9, 1995. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the  application(s) 
and/or  declaration(s)  for  complete 
statements  of  the  proposed 
transaction(s)  stmunarized  below.  The 
apphcation(s)  and/ or  declaration(s)  and 
any  amendments  thereto  is/are  available 
for  public  inspection  through  the 
Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  vmting  by 
July  3, 1995,  to  the  Secretary,  Securities 
and  Exchange  Commission, 
Washington,  DC  20549,  and  serve  a 
copy  on  the  relevant  applicant(s)  and/or 
declarant(s)  at  the  address(es)  specified 
below.  Proof  of  service  (by  affidavit  or, 
in  case  of  an  attorney  at  law,  by 
certificate  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(s)  and/ 
or  declaration(s),  as  filed  or  as  amended 
may  be  granted  and/or  permitted  to 
become  effective. 


The  Southern  Company,  et  al.  (7l>-8505) 

The  Southern  Company  ("Southern"). 
64  Perimeter  Center  East,  Atlanta, 
Georgia  30346,  a  registered  holding 
company,  and  its  nonutility  subsidiary 
companies.  Southern  Electric 
International,  Inc.  ("Southern  Electric") 
and  Mobile  Energy  Services  Holdings, 
bic.  ("Mobile  Energy"),  each  of  900 
Ashwood  Parkway.  Suite  500,  Atlanta, 
Georgia  30338  (collectively, 
"Applicants")  have  filed  a  post-effective 
amendment  under  sections  6(a),  7,  9(a), 
10, 12(b),  12(c)  and  12(d)  of  the  Act  and 
rules  43,  45,  46  and  54  thereunder. 

By  order  dated  December  13,  1994 
(HCAR  No.  26185)  ("December  1994 
Order"),  Southern  was  authorized  to 
organize  and  acquire  all  of  the  common 
stock  of  Mobile  Energy.*  The  December 
1994  Order  also  authorized  Mobile 
Energy  to  acquire  the  energy  and 
recovery  complex  ("Energy  Complex") 
at  Scott  Paper  Company's  ("Scott's) 
Mobile,  Alabama  paper  and  pulp  mill; 

At  the  acquisition  closing.  Mobile 
Energy  purdiased  the  Energy  Complex 
from  Scott  and  assumed  Scott's 
obligations  relating  to  $85  million 
outstanding  principal  amount  of 
variable-rate  soUd  waste  revenue 
refunding  bonds  due  2019  ("Tax- 
Exempt  Bonds")  issued  by  The 
Industrial  Development  Board  of  the 
City  of  Mobile,  Alabama  ("Board  "). 
Southern  funded  the  purchase  price  in 
part  by  making  a  $190  million  interim 
loan  as  evidenced  by  Mobile  Energy's 
promissory  note  ("Interim  Note"). 

Under  the  December  1994  Order, 
Mobile  Energy  was  also  authorized  to 
enter  into  two  separate  interest  rate 
swap  agreements  to  hedge  against 
adverse  interest  rate  movements 
pending  conversion  or  reissuance  of  the 
Tax-Exempt  Bonds  on  a  non-recourse 
basis  ^  and  the  proposed  sale  of  up  to 
$230  million  of  senior  secured  non- 
recourse notes  of  Mobile  Energy.  On 
December  19, 1994,  Mobile  Energy 
entered  into  two  separate  interest  rate 
hedging  agreements  with  Barclays  Bank 

PLC. 

Applicants  now  propose  to  change  the 
ownership  structure  of  the  Energy 
Complex  and  the  financing  and  credit 
support  proposals  described  in  the 
December  1994  Order. 


>0n  May  17.  1995.  Mobile  Energy  Services 
Company.  Inc.  changed  its  corporate  name  to 
Mobile  Energy  Services  Holdings,  Inc.  Mobile 
Energy  and  southern  Electric  have  been  added  as 
applicants/declarants  under  this  post-effective 
amendment. 

2  Under  the  December  1994  Order,  Mobile  Energy 
is  authorized  to  enter  into  agreements  with  the 
Board  pursuant  to  which  the  Board  would  issue  a 
new  series  of  fixed-rate  Tax-Exempt  Bonds,  the 
proceeds  of  which  would  be  applied  to  redeem  the 
outstanding  Tax-Exempt  Bonds. 
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It  is  proposed  that  Mobile  Energy  and 
Southern  Electric  organize  a  new 
subsidiary  of  Mobile  Energy  to  be 
named  Mobile  Energy  Services 
Company,  L.L.C.  ("Project  Company") 
and  that  Mobile  Energy  transfer 
ownership  of  the  Energy  Complex  and 
related  assets  to  Project  Company.  In 
addition,  it  is  proposed  that  Project 
Company  assume  all  liabilities  and 
obligations  of  Mobile  Energy  relating  to 
the  Energy  Complex,  including 
liabilities  under  the  Interim  Note  and 
under  agreements  with  the  Board.  Scott 
and  S.D.  Warren  Company  ("Mill 
Owners"),  and  other  third  parties. 

It  is  also  proposed  that  Mobile  Energy 
declare  and  pay  to  Southern  a  dividend 
in  the  form  of  a  1%  membership  interest 
in  Project  Company,  which  Southern 
will  contribute  to  Southern  Electric,  so 
that  Mobile  Energy  will  hold  99%  and 
Southern  Electric  will  hold  1%  of 
Project  Company's  membership 
interests. 

Applicants  also  propose  that  Project 
Company  issue,  and  Mobile  Energy 
guaranty,  up  to  $240  million  principal 
amount  of  first  mortgage  bonds  ("First 
Mortgage  Bonds")  plus  such  additional 
principal  amount  of  First  Mortgage 
Bonds  as  may  be  required  to  fund  (from 
the  net  proceeds  thereof)  the  cost,  if  any, 
of  terminating  the  outstanding  interest 
rate  hedging  agreements  between 
Mobile  Energy  and  Barclays  Bank  PLC. 
The  net  proceeds  from  the  sale  of  the 
First  Mortgage  Bonds  (after  deduction  of 
the  underwriting  commission),  together 
with  other  available  funds,  will  be  used: 
(i)  to  repay  the  Interim  Note  ($190 
million,  exclusive  of  interest)  and  return 
to  Southern  approximately  $4.5  million 
of  paid-in  capital;  (ii)  to  pay  to  Southern 
electric  approximately  $10.5  million, 
representing  amounts  paid  or  incurred 
by  Southern  Electric  as  preliminary 
project  development  costs  and  as  costs 
paid  or  incurred  by  Southern  Electric 
under  the  Facility  Operations  and 
Maintenance  Agreement  between 
Southern  Electric  and  Mobile  Energy; 
(iii)  to  finance  the  balance  of  the  costs 
of  certain  capital  improvements 
(estimated  at  approximately  $12.7 
million)  required  under  the  terms  of 
certain  project  agreements  to  be  made  to 
the  Energy  Complex;  (iv)  to  pay  certain 
development  and  start-up  costs 
aggregating  approximately  $1.3  million; 
(v)  to  pay  certain  financing  costs 
aggregating  approximately  $2  million; 
and  (vi)  to  fund  the  termination 
payment,  if  any,  under  the  two  interest 
rate  hedging  agreements. 

Applicants  propose  that  Project 
Company  issue  the  First  Mortgage 
Bonds  in  one  or  more  series  on  or  before 
December  31. 1995.  The  First  Mortgage 


Bonds  will  be  issued  pursuant  to  any 
indenture  ("Indenture")  among  Project 
Company.  Mobile  Energy,  as  guarantor, 
and  First  Union  National  Bank  of 
Georgia,  as  trustee  ("Trustee").  The 
bonds  will  have  final  mattuities  of  from 
10  to  22  years  from  financial  closing  and 
a  weighted  average  life  of  from  12  to  15 
years;  will  bear  interest  at  a  fixed  rate 
to  be  determined  on  or  before  the  date 
of  financial  closing  that  will  not  exceed 
the  sum  of  the  yield  to  maturity  of  an 
actively  traded  U.S.  Treasury  bond  with 
a  maturity  equal  to  the  weighted  average 
life  of  the  First  Mortgage  Bonds,  plus  3- 
V4%;  and  may  not  provide  for  optional 
redemption  prior  to  final  maturity. 
Project  Company's  obligations  imder  the 
First  Mortgage  Bonds  will  be 
unconditionally  guaranteed  by  Mobile 
EneiTgy. 

It  is  stated  that  the  First  Mortgage 
Bonds  will  be  sold  to  a  group  of 
underwriters  to  be  led  by  Goldman, 
Sachs  &  Co.  pursuant  to  an 
Underwriting  Agreement  and  reoffered 
by  such  underwriters  in  part  directly  to 
the  public  and  in  part  to  certain 
securities  dealers.  It  is  anticipated  that 
the  First  Mortgage  Bonds  will  be  rated 
"investment  grade"  by  one  or  more  of 
the  nationally  recognized  independent 
rating  agencies. 

AppUcants  alternatively  propose  that 
the  First  Mortgage  Bonds  may  be  sold 
pursuant  to  a  bond  purchase  agreement 
to  one  or  more  institutional  purchasers 
in  an  offering  that  is  intended  to  qualify 
for  an  exemption  from  registration 
under  the  Securities  Act,  or  pursuant  to 
an  underwriting  agreement  with  one  or 
more  underwriters  for  resale  to  qualified 
institutional  buyers  pursuant  to  rule 
144 A  of  the  Securities  Act.  If  the  First 
Mortgage  Bonds  are  not  sold  in  a 
registered  public  offering,  the  terms  of 
the  bond  purchase  or  imderwriting 
agreement  may  include  registration 
rights. 

Applicants  also  propose  that  Project 
Company  enter  into  agreements  with  the 
Board  for  the  issuance  of  a  new  series 
of  Tax-Exempt  Bonds,  subject  to  all 
other  terms  and  conditions  set  forth  in 
the  December  1994  Order. 

In  addition,  it  is  proposed  that  Project 
Company  enter  into  a  working  capital 
facility  ("Working  Capital  Facility") 
with  one  or  more  commercial  banks  or 
other  institutional  lenders,  pursuant  to 
which  Project  Company  may  make 
borrowings  from  time  to  time  through 
2019  in  an  aggregate  principal  amount 
of  up  to  $15  million  at  any  time 
outstanding,  as  such  amount  may  be 
escalated  for  inflation. 

Borrowings  under  the  Working 
Capital  Facility  generally  will  be  used 
by  Project  Company  to  pay  for 


operations  and  maintenance  costs  and 
other  routine  expenses  incurred  by 
Project  Company.  Each  loan  under  the 
Working  Capital  Facility  will  have  a 
maturity  date  no  later  than  90  days  after 
the  date  of  borrovmig,  and  no  more  than 
$5  million  of  such  loans  may  be 
scheduled  to  mature  du]»ng  any  30-day 
period.  Under  the  terms  of  the  Working 
Capital  Facility,  Project  Company  will 
be  required  to  repay  all  amounts 
advanced  so  that  no  amounts  are 
outstanding  thereunder  once  during 
each  fiscal  year  (other  than  1995)  for  a 
period  of  at  least  five  consecutive  days. 

Authorization  is  requested  for  either 
Southern  or  Project  Company  to  enter 
into  a  dedicated  revolving  credit  facility 
("Major  Maintenance  Facility")  with 
one  or  more  commercial  banks  or  other 
institutional  lenders  to  fund  certain 
major  maintenance  reserve  obligations 
of  Project  Company.  Borrowings  at  any 
one  time  outstanding  under  the  Major 
Maintenance  Facility  will  not  exceed 
$13  million. 

Southern  and  Mobile  Energy  also 
propose  to  modify  the  terms  of  the 
Interim  Note  to  be  assumed  by  Project 
Company,  in  order  to  extend  its 
maturity  to  December  31, 1995,  and  to 
provide  for  the  payment  of  interest  fiom 
January  1, 1995  to  the  date  of  payment 
at  a  rate  equal  to  the  lesser  of  (i) 
Southern's  effective  cost  of  borrowing 
and  (ii)  the  prime  commercial  lending 
rate  in  effect  from  time  to  time  at  a 
commercial  bank  designated  by 
Southern,  plus  3%. 

Under  two  interest  rate  hedging 
agreements  executed  following  the 
acquisition  closing  ("Swaps"),  Mobile 
Energy  "locked  in"  base  fixed  rates  with 
respect  to  notional  amovmts  of  $224 
million,  effective  May  1, 1995,  and  $85 
million,  effective  July  1, 1995.  Since  the 
acquisition  closing,  comparable  base 
rates  have  declined  markedly,  with  the 
result  that  there  would  currently  be  a 
cost  associated  with^versing,  or 
terminating,  the  Swaps.  That  potential 
cost,  or  the  cash  impact,  of  reversing  the 
Swaps  will  be  based  on  the  comparable 
base  rates  in  effect  on  the  dates  on 
which  the  Swaps  are  in  fact  reversed, 
which  will  be  the  same  date  or  dates  on 
which  the  rates  on  the  First  Mortgage 
Bonds  and  new  series  of  Tax-Exempt 
Bonds  are  fixed. 

Based  on  the  notional  amoimts  of  the 
Swaps  and  other  relevant  factors,  the 
cash  impact  of  a  100  basis  point  decline 
in  the  applicable  base  rates  would  be 
approximately  $25  milUon.  By  way  of 
illustration,  on  June  2, 1995,  the 
comparable  base  rate  for  the  Swaps  was 
approximately  170  basis  points  lower 
than  the  base  rate  on  December  19, 
1994,  implying  a  cost  (or  cash  impact) 
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of  terminating  the  Swaps  of  about  $45 
million.  If  comparable  base  rates  were  to 
experience  a  further  decline  of  an 
additional  200  basis  points,  the 
termination  payment  would  be 
approximately  $110  milUon. 

Southern  proposes  to  provide  up  to 
$95  million  in  guaranties  on  behalf  of 
Mobile  Energy  and/ or  Project  Company 
in^onnection  with  the  sale  of  the  First 
Mortgage  Bonds  and  other  forms  of 
credit  support  (collectively.  "Credit 
Support"),  provided  that  the  amount 
thereof  at  any  time  outstanding,  when 
added  to  Southern's  equity  investment 
in  Mobile  Energy,  shall  at  no  time 
exceed  $135  milhon. 

Credit  Support  may  take  a  variety  of 
forms,  including  a  parent  guaranty  of 
indebtedness  to  third  parties,  a  capital 
infusion  or  similar  agreement  under 
which  cash  calls  from  Southern  may  be 
made  for  certain  definedpurposes.  or  an 
agreement  to  indemnify  or  reimburse 
commercial  banks  or  other  third  parties 
in  connection  with  commercial  letters  of 
credit  or  other  forms  of  commercially 
available  credit  enhancement  that 
Mobile  Energy  or  Project  Company  may 
require. 

Southern  proposes  to  negotiate  the 
terms  of  Credit  Support  and  any 
advances  related  thereto  on  a  case-by- 
case  basis.  Subject  to  the  foregoing. 
Southern  proposes  that  any  advance  to 
or  on  behalf  of  Mobile  Energy  or  Project 
Company  that  is  structured  as  a  loan 
may  be  unsecured  and  fully 
subordinated  to  the  claims  of  other 
creditors  of  Mobile  Energy  or  Project 
Company,  as  the  case  may  be,  and  that 
it  may  bear  interest  at  a  rate  equal  to  the 
lesser  of  (i)  Southern's  effective  cost  of 
borrowing  and  (ii)  the  prime 
commercial  lending  rate  at  money 
center  bank  designated  by  Southern, 
plus  3%.  Southern  further  proposes 
that,  at  its  option,  any  loan  to  Mobile 
Energy  or  Project  Company  may  be 
converted  to  a  capital  contribution. 

Southern  may  provide  Credit  Support 
in  lieu  of  certain  cash  funded  major 
maintenance  reserves  which  Project 
Company  is  required  to  establish.  Credit 
Support  for  this  purpose  will  be  funded 
from  borrowings  under  the  Major 
Maintenance  Facility,  or  by  Southern 
guaranties  of  borrowings  by  Project 
Company  under  the  Major  Maintenance 
FaciUty.  It  is  proposed  that  notes  issued 
imder  the  Major  Maintenance  Facility 
may  have  maturities  not  later  than  seven 
years  after  the  date  of  issuance. 

Notes  issued  under  the  Working 
Capital  Facility  and  Major  Maintenance 
Facility  may  bear  interest  at  a  rate  or 
rates  based  on  various  interest  rate 
options  available  to  Project  Company 
and  Southern,  which  in  no  case  would 


be  greater  than  the  sum  of  the  reference 
rate  for  the  interest  rate  option  selected 
by  Project  Company  or  Southern,  as  the 
case  may  be.  plus  the  appUcable  spread, 
as  follows: 


Reference  rate 

Applicatile 
spread  (per- 
cent) 

London  Intertank  Offered  Rate 
Adkjsted  Base  Rate 

V/fe 
1 

The  Adjusted  Base  Rate  will  equal  the 
greater  of  (i)  the  Federal  Funds  Rate, 
plus  »/2%.  and  (ii)  the  lender's  publicly 
announced  reference  rate. 

It  is  stated  that  ft-oject  Company  and 
Southern  may  be  required  under  ihe 
terms  of  either  the  Working  Capital 
Facility  or  the  Major  Maintenance 
Facility  to  pay  a  commitment  fee  based 
on  the  imutilized  portion  of  any  lender's 
commitment  and/or  maintain 
compensating  balances.  The  effective 
cost  of  borrowing  under  either  of  the 
foregoing  interest  rate  options  would  be 
increased  by  no  more  than  .625%. 

The  obhgations  of  Project  Company  to 
make  payments  on  the  First  Mortgage 
Bonds,  the  new  series  of  Tax-Exempt 
Bonds  and  the  Working  Capital  FaciUty 
(collectively.  "Senior  Secured  Debt") 
will  be  secured  ratably  by  a  lien  on  and 
security  interest  in  substantially  all  of 
the  real  and  personal  property  interests 
of  Project  Company,  subject  to  the 
priority  of  the  lien  of  the  Working 
Capital  Provider  on  earned  receivables 
(i.e..  revenues  from  the  sale  of 
electricity,  steam  and  Uquor  processing 
services  to  the  Mill  Owners)  and 
proceeds  from  the  sale  of  the  Energy 
Complex  fuel  inventory.  The  First 
Mortgage  Bonds  and  Tax-Exempt  Bonds 
will  also  be  secured  by  certain  reserves 
required  to  be  maintained  under  the 
terms  of  the  First  Mortgage  Bond  and 
Tax-Exempt  Bond  tndentiu«s  and/ or  by 
credit  Supports.  Except  for  the  guaranty 
provided  by  Mobile  Energy  with  respect 
to  the  First  Mortgage  Bonds,  the 
obligation  of  Project  Company  to  make 
payments  on  the  Senior  Secured  Debt 
will  be  secured  solely  by  the  assets  of 
Project  Company.  Neither  Southern  nor 
Southern  Electric  nor  any  associate 
company  (other  than  Project  Company 
and  Mobile  Energy)  will  have  any 
obligation  with  respect  to  the  Senior 
Secured  Debt  of  Project  Company, 
except  as  may  be  expressly  provided 
under  the  terms  of  any  Credit  Support 
provided  by  Southern. 

Project  Company  and  Mobile  Energy 
propose  to  make  cash  distributions 
consisting,  in  part,  of  a  return  of  capital 
to  the  extent  permitted  under  Alabama 
law.  Applicants  project  that  cash 
distributions  by  Project  Company  and 


Mobile  Energy  will  be  made  in  some 
years  in  amounts  exceeding  book 
earnings. 

Central  Ohio  Coal  Company,  et  al.  (70- 
8611) 

Central  Ohio  Coal  Company 
("COCCO"),  Southern  Ohio  Coal 
Company  ("SOCCO  ")  and  Windsor  Coal 
Company  ("WCCO").  each  located  at  1 
Riverside  Plaza,  Columbus,  Ohio  25327 
and  each  a  nonutility  subsidiary  of  Ohio 
Power  Company  ("Ohio  Power"),  a 
public  utility  subsidiary  of  American 
Electric  Power  Company.  Ina,  a 
registered  holding  company,  have  filed 
an  application- declaration  xmder 
sections  6(a).  7,  and  12  (c)  of  the  Act 
and  rule  46  thereimder. 

COCCO  proposes  to  pay  to  Ohio 
Power  periodic  dividends  on  common 
stock  and  a  return  of  capital  in  amounts 
aggregating  $19,961,687.  To  pay  these 
dividends  and  retiun  of  capital.  COCCO 
proposes  to  amend  its  Amended 
Articles  of  Incorporation  to  (1)  reduce 
the  par  value  of  its  authorized  conmion 
shares  to  $0.10  per  share,  (2)  change 
each  of  its  outstanding  common  shares, 
par  value  of  $100.00  per  share,  into  a 
common  share,  par  value  $0.10  per 
share,  and  (3)  reduce  the  stated  capital 
of  its  common  shares  from  $6.9  million 
to  $6,900. 

SOCCO  intends  to  enter  into 
negotiations  for  the  lease  financing  of 
certain  existing  facilities,  namely,  a  coal 
preparation  plant,  intermine  coal 
conveyor  and  overland  coal  conveyor 
(the  "SOCCO  Plant")  with  a  financial 
institution  (the  "Lessor").  SOCCO 
anticipates  that  the  Lessor  will  pay 
SOCCO  up  to  $50  million  for  the 
SOCCO  Plant.  With  this  amount,  and 
$18  million  of  internally  generated 
funds  which  are  projected  to  be 
available  in  excess  of  its  needs,  SOCCO 
proposes  to  pay  up  to  $68  million  as  one 
or  more  dividends  on  SOCCO's  common 
stock  out  of  its  capital  surplus. 

WCCO  also  intends  to  enter  into 
negotiations  for  the  lease  financing  of 
certain  existing  facilities,  namely,  a  coal 
preparation  plant,  river  loading  terminal 
and  overland  coal  conveyor  (the 
"WCCO  Plant")  to  the  Lessor.  WCCO 
anticipates  that  the  Lessor  will  pay 
WCCO  up  to  $11  million  for  the  WCCO 
Plant.  With  this  amount,  and  internally 
generated  funds  projected  by  WCCO  to 
be  available  in  excess  of  its  own  needs, 
WCCO  proposes  to  pay  up  to 
$11,048,356  as  a  return  of  capital  and  as 
one  or  more  dividends  on  WCCO's 
common  stock  out  of  its  capital  surplus. 

In  conjunction  with  the  payment  of 
these  dividends  and  return  of  capital. 
WCCO  proposes  to  reduce  the  stated 
capital  of  outstanding  stock. 


Specifically.  WCCO  proposes  to  amend 
its  Amended  Articles  of  Incorporation  to 
(1)  reduce  the  par  value  of  its  authorized 
common  shares  from  $100  per  share  to 
$0.10  per  share.  (2)  change  each  of  its 
outstanding  common  shares,  par  value 
of  $100.00  per  share,  into  a  common 
share,  par  value  $0.10  per  share,  and  (3) 
reduce  the  stated  capital  of  its  common 
shares  fi^m  $406,400  to  $406.40. 

In  accordance  with  the  Commission's 
order  dated  December  10, 1982,  (HCAR 
No.  22770).  Ohio  Power  may  earn  up  to 
*a  specified  rate  of  return  on  its  capital 
contributions  to  COCCO.  SOCCO  and 
WCCO.  Applicants  state  that,  if  the 
Commission  authorizes  COCCO.  SOCCO 
and  WCCO  to  pay  the  requested 
dividends  and.  in  the  case  of  each  of 
COCCO  and  WCCO.  reduce  the  par 
value  of  its  common  stock.  Ohio 
Power's  total  capital  investment  in 
COCCO  will  be  reduced  by  the  amount 
of  such  payments.  This  reduction  in 
Ohio  Power's  capital  surplus  investment 
will  remove  bom  Ohio  Power's  cost  of 
coal  the  return  associated  with  the 
portion  of  its  capital  investment  repaid. 

Consolidated  Natural  Gas  Company  et 
aL  (70-8631) 

Consolidated  Natxu^l  Gas  Company 
("Consohdated").  CNG  Tower.  625 
Liberty  Avenue.  Pittsburgh, 
Pennsylvania  15222,  a  registered 
holding  company,  and  CNG  Energy 
Services  Corporation  ("CNG  Energy"). 
One  Park  Ridge  Center.  P.O.  Box  15746. 
Pittsburgh,  Pennsylvania  15244.  a 
nonutility  subsidiary  of  Consolidated, 
have  filed  an  application-declaration 
under  sections  6(a).  7.  9(a).  10  and  12(b) 
of  the  Act  and  rules  16  and  45 
thereunder.  Consolidated  and  CNG 
Energy  propose  to  enter  into  a  series  of 
transactions  from  time  to  time  through 
December  31.  2020  (except  with  respect 
to  the  guarantee  authorization  described 
below,  which  expires  December  31, 
1998),  that  will  permit  them  to 
participate  in  the  business  of  buying 
and  selling  natural  gas  and  electric 
power,  including  in  connection  with 
arbitrage  transactions,  principally  in 
wholesale  energy  markets. 

The  applicants  propose  that  CNG 
Energy  raise  up  to  $10,000,000  by 
selling  shares  of  its  common  stock. 
$1,000  par  value,  to  Consolidated, 
receiving  open  account  advances  or 
long-term  loans  from  Consolidated,  or 
any  combination  of  the  foregoing.  Open 
account  advances  and  long-term  loans 
to  CNG  Energy  will  have  the  same 
effective  terms  and  interest  rates  as 
'  related  borrowings  of  Consolidated. 
Consolidated  proposes  to  obtain  the 
funds  required  for  these  transactions 
through  internal  cash  generation. 


issuance  of  long-term  securities, 
borrowings  under  credit  agreements  or 
other  sources  subsequently  approved  by 
the  Commission. 

Open  account  advances  from 
Consolidated  to  CNG  Energy  will 
mature  no  later  than  one  year  from  the 
date  of  the  first  advance  and  bear 
interest  at  the  same  effective  rate  as 
Consolidated 's  weighted  average 
effective  rate  for  commercial  paper  and/ 
or  revolving  credit  borrowings  (or,  if  no 
such  borrowings  are  outstanding,  at  a 
rate  based  on  the  federaftunds  effective 
rate  of  interest).  Loans  from 
Consolidated  to  CNG  Energy  will  be 
evidenced  by  long-term,  non-negotiable, 
book-entry  notes,  will  mature  over  a 
period  of  time  not  in  excess  of  thirty 
years  irom  issuance  and  will  bear 
interest  at  a  rate  equal  to  Consolidated 's 
cost  of  funds  for  comparable  borrowings 
(or.  if  Consolidated  had  no  recent 
comparable  borrowings,  at  a  rate  tied  to 
the  pubUshed  Salomon  Brothers 
indicative  rate  for  comparable  debt 
issuances). 

CNG  Energy  also  proposes  to  organize 
a  new  subsidiary.  CNG  Energy  Arbitrage 
Corporation  ("CNGEA"),  which  will  be 
incorporated  under  the  laws  of  the  State 
of  Delaware  with  an  authorized  equity 
capitalization  of  $10,000,000.  consisting 
of  1.000  shares  of  common  stock  with  a 
par  value  of  $10,000  per  share.  CNG 
Energy  proposes  to  use  not  more  than 
$10,000,000  of  proceeds  from  its 
financing  transactions  with 
Consolidated  to  purchase  shares  of.  or 
make  open-account  advances  or  long- 
term  loans  to,  CNGEA,  on  the  same 
terms  as  the  related  financing  from 
Consolidated.  Initially,  it  is  expected 
that  CNGEA  will  sell,  and  CNG  Energy 
will  acquire,  300  shares  of  common 
stock  for  $3,000,000. 

CNGEA  will  acquire  a  one-third 
general  partnership  interest  in  Energy 
Alliance  Partnership  ("Energy 
Alliance"),  a  partnership  to  be  formed 
imder  the  laws  of  the  State  of  Delaware. 
The  applicants  propose  that  CNGEA 
invest  not  more  than  $10,000,000  in 
Energy  Alliance,  for  the  acquisition  of 
its  general  partnership  interest  and  for 
further  equity  contributions.  The  other 
partners  in  Energy  Alliance  will  be 
Noverco  Energy  Services  (U.S.)  Inc..  a 
wholly-owned  subsidiary  of  Noverco 
Inc.,  a  Canadian  public-utility  holding 
company  whose  subsidiaries  engage  in 
the  gas  utility  business  and  related 
businesses,  and  H.Q.  Energy  Services 
(U.S.)  Inc.,  a  wholly-owned  indirect 
subsidiary  of  Hydro-Quebec,  a  Canadian 
electric  utility  company. 

The  business  of  Energy  Alliance  will 
be  to  supply,  sell,  purchase,  market, 
broker  or  otherwise  trade  electricity  or 


fuel,  to  provide  electricity  or  fuel 
management  services,  and  to  carry  on 
activities,  or  perform  services,  related  to 
the  foregoing,  including  in  connection 
with  arbitrage  transactions.  Energy 
Alliance  will  initially  conduct  its 
activities  generally  in  the  wholesale 
energy  markets  in  the  northeastern  and 
middle-Atlantic  United  States.  Energy 
Alliance  intends  to  use  risk-reduction 
methods,  such  as  market  hedging  tools, 
to  limit  financial  risks. 

9he  applicants  state  fhat  fundamental 
changes  in  the  energy  industry  have  led 
to  an  increasingly  integrated  and 
competitive  energy  market,  in  which 
marketers  are  dealing  in  interchangeable 
imits  of  energy  rather  than  sales  of 
natural  gas  or  electricity.  Consolidated 
and  CNG  Energy  seek  to  enter  into  the 
proposed  transactions  to  participatejn 
this  market.  The  appUcants  believe  mat 
these  activities  are  closely  related  to  the 
core  energy  business  of  the 
Consohdated  system. 

Energy  Alliance  may  engage  in  energy 
transactions  with  companies  in  the 
Consohdated  holding  company  system, 
including  utiUty  companies,  on  the 
same  market  terms  that  would  be 
available  to  its  nonaffiliate  customers. 
Energy  AlUance  may  also  contract  with 
any  of  its  partners,  including  CNG 
Energy,  or  their  affiliates  for  services,  at 
charges  that  will  be  made  on  the  basis 
of  salary  plus  fringe  benefits  for  use  of 
personnel  and  direct  out-of-pocket 
expenses  for  other  items. 

In  addition  to  providing  financing  to 
CNGEA  indirectly  through  CNG  Energy. 
Consolidated  also  proposes  to  enter  into 
an  undertaking  agreement  under  which 
it  will  commit  to  provide  up  to 
$3,000,000  to  CNGEA,  as  necessary  to 
permit  CNGEA  to  fulfill  its  obligations 
respecting  its  capital  contributions 
under  the  Energy  Alhance  partnership 
agreement.  Consolidated  also  proposes 
to  guarantee,  either  directly  or  through 
CNGEA.  the  fuel  and  power  transactions 
of  Energy  Alliance.  These  guarantees 
would  be  part  of,  and  subject  to  the 
same  overall  $750,000,000  limitation  in, 
the  current  authorization  of  guarantees 
relating  to  the  obligations  of  CNG 
Energy  (Holding  Co.  Act  Release  No. 
25926.  November  16. 1993).  This 
guarantee  authorization  expires 
December  31, 1998. 

The  applicants  also  request  that 
Energy  Alliance  and  each  of  its  affiUates 
(other  than  companies  in  the 
Consolidated  system)  be  deemed 
exempt  under  rule  16  from  all 
obligations  imposed  by  the  Holding 
Company  Act. 
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For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland. 
Deputy  Secretary. 

(PR  Doc.  95-14748  Filed  6-15-95;  8:45  ami 
BtLUNQ  COOC  8010-41-M 


[fM.  No.  IC-21126;  Mo.  812-8372] 

PHL  Variable  Insurance  Company,  et 
at. 

June  9,  1995. 

AGENCY:  Securities  and  Exchange 
Commission  ("Commission")- 
ACTION:  Notice  of  application  for  an 
exemption  under  the  Investment 
Company  Act  of  1940  (the  "1940  Act"). 

APPUCAMTS:  PHL  Variable  hisurance 
Company  ("PHLV").  PHL  Variable 
Accumulation  Accoimt  (the  "Accoimt"), 
and  Phoenix  Equity  Planning 
Corporation  ("Phoenix  Equity"). 
RELEVANT  1940  ACT  SECTIONS:  Order 
requested  under  Section  6(c)  granting 
exemptions  from  the  provisions  of 
Sections  26(a)(2)(C)  and  27(c)(2). 
SUMMARY  OF  APW.ICAT10N:  Applicants 
seek  an  order  permitting  the  deduction 
of  a  mortality  and  expense  risk  charge 
from  the  assets  of  the  Accoimt  in 
connection  with  the  offer  and  sale  of 
certain  variable  aimuity  contracts 
("Existing  Contracts"),  and  any  annuity 
contracts  that  are  similar  in  all  material 
respects  to  the  Existing  Contracts 
("Future  Contracts,"  together  with 
Existing  Contracts,  the  "Contracts"), 
which  may  he  sold  in  the  future  by  the 
Account,  or  from  the  assets  of  any  other 
separate  account  ("Futiire  Accoimts," 
together  with  the  Account,  the 
"Accounts")  established  in  the  futiue  by 
PHLV  in  connection  with  the  issuance 
of  Future  Contracts. 
FILING  DATE:  The  application  was  filed 
on  December  19, 1994.  and  amended  on 
May  12, 1995. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  imless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the  Secretary  of 
the  Commission  and  serving  Applicants 
with  a  copy  of  the  request,  personally  or 
by  mail.  Hearing  requests  must  be 
received  by  the  Commission  by  5:30 
p.m.  on  July  5. 1995,  and  should  be 
accompanied  by  proof  of  service  on 
Applicants  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 


hearing  by  writing  to  the  Secretary  of 
the  Commission. 

ADDRESSES:  Secretary,  Securities  and 
Exchange  Commission,  450  5th  Street, 
NW.,  Washington.  DC  20549. 
Applicants,  c/o  Phoenix  Home  Life 
Mutual  Insurance  Company.  One 
American  Row.  Hartford.  Connecticut 
06115.  Attention:  Patricia  O. 
McLaughlin,  Esq. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kevin  M.  Kirchoff.  Senior  Counsel,  or 
Wendy  Friedlander,  Deputy  Chief  at 
(202)  942-0670,  Office  of  Insurance 
Products  (Division  of  Investment 
Management). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  simimary  of  the 
application:  the  complete  application  is 
available  for  a  fee  from  the  Public 
Reference  Branch  of  the  Commission. 

Applicants'  Representatioiu 

1.  PHLV  is  a  corporation  organized 
under  the  laws  of  the  state  of 
Connecticut.  On  May  31, 1994,  Phoenix 
Home  Life  Mutual  Insurance  Company 
("Phoenix  Home  Life"),  a  New  York 
domiciled  insurer,  through  its  wholly- 
owned  subsidiary,  PM  Holdings  Inc.,  a 
Connecticut  corporation,  acquired  all  of 
the  issued  and  outstanding  stock  of 
PHLV.  PHLV  is  ciurently  licensed  to 
issue  variable  annuity  contracts  in  26 
states  and  the  District  of  Columbia. 

2.  The  Account  is  a  separate 
investment  account  established  by 
PHLV  for  the  purpose  of  investing 
purchase  payments  received  under  the 
Existing  Contracts.  The  Accoimt  is  a 
unit  investment  trust  which  has  filed  a 
registration  statement  on  Form  N-4 
under  the  Securities  Act  of  1933  to 
register  the  Existing  Contracts. 

3.  The  Account  presently  consists  of 
seven  subaccounts  ("Subaccounts"), 
each  of  which  currently  invests  in  a 
corresponding  series  of  The  Phoenix 
Edge  Series  Fund  and  which  may,  in  the 
future,  invest  in  any  other  registered 
open-end  management  investment 
company  funding  variable  aimuity  or 
variable  life  insurance  contracts. 
Contract  owners  may  allocate 
accumulation  value  to  any  one  or  more 
of  the  Subaccounts  or  to  the  general 
account  of  PHLV  (the  "Guaranteed 
Interest  Account"),  provided  that 
prescribed  minimum  purchase  payment 
requirements  are  met.  PHLV  may  issue 
Future  Contracts  through  the  Account 
and  through  Future  Accounts. 

4.  Phoenix  Equity,  an  indirect  wholly- 
owned  subsidiary  of  Phoenix  Home 
Life,  is  registered  as  a  broker-dealer 
pursuant  to  the  Securities  Exchange  Act 
of  1934  (the  "Exchange  Act")  and  is  a 
member  of  the  National  Association  of 


Securities  Dealers.  Phoenix  Equity  is  the 
principal  undenvriter  for  the  Existing 
Contracts.  The  principal  underwriter  for 
Future  Contracts  may  be  any  broker- 
dealer  registered  as  a  broker-dealer 
pursuant  to  the  Exchange  Act  and 
wholly-owned,  directly  or  indirectly,  by 
Phoenix  Home  Life. 

5.  The  Phoenix  Edge  Series  Fund  is  a 
diversified  open-end  management 
investment  company  which  consists  of 
various  investment  series  or  portfolios 
(collectively,  "PortfoUos")  each  with 
different  investment  objectives  and 
ptoUcies.  Shares  of  the  Portfolios  also  are 
offered  to  other  separate  accounts  of 
PHLV,  Phoenix  Home  Life  or  of  other 
insurance  companies  offering  variable 
annuity  or  variable  life  insurance 
contracts. 

6.  The  Existing  Contracts  are  flexible 
premium  variable  annuity  contracts 
offered  for  use  by  retirement  plans 
which  quaUfy  for  special  federal  income 
tax  treatment  under  the  Internal 
Revenue  Code  or  by  any  other 
purchasers  for  whom  they  may  be  a 
suitable  investment. 

7.  The  Existing  Contracts  provide  for 
minimum  initial  purchase  payments 
and  permit  additional  minimum 
purchase  payments  and  periodic 
payments,  subject  to  certain  limitations. 
The  Contracts  provide  for  the 
accumulation  of  values  on  a  variable 
basis  determined  by  the  investment 
experience  of  the  Subaccounts  to  which 
the  Contract  owner  allocates  payments. 

8.  Prior  to  the  maturity  date,  amounts 
held  under  Contracts  may  be  transferred 
among  the  Subaccounts  and  the 
Guaranteed  Interest  Account.  PHLV 
currently  makes  no  charge  for  transfers 
among  the  Subaccounts,  but  reserves  the 
right  to  assess  a  transfer  fee.  guaranteed 
never  to  exceed  $10  per  transfer,  after 
the  first  two  transfers  in  each  Contract 
year  to  offset  administrative  expenses. 
Currently,  unlimited  transfers  are 
permitted,  but  PHLV  reserves  the  right 
to  limit  the  number  of  transfers  each 
Contract  year. 

9.  The  Contracts  also  provide  for  the 
payment  of  a  death  benefit.  If  the 
Contract  owner  is  the  Annuitant  and 
dies  prior  to  the  Contract's  maturity 
date,  and  there  is  no  surviving  joint 
ov^mer,  a  death  benefit  calculated 
according  to  the  death  benefit  formula 
wall  be  paid  to  the  Contract  owmer's 
beneficiary.  If  the  Contract  owner  is  not 
the  Aimuitant  and  dies  prior  to  the 
maturity  date,  and  there  is  no  surviving 
joint  owner,  a  death  benefit  equal  to  the 
Contract's  cash  surrender  value 
(contract  value  less  any  applicable  sales 
charge)  will  be  paid  to  the  Contract 
owner's  beneficiary.  If  the  Contract 
owner  and  the  Annuitant  are  not  the 


same  person  and  the  Annuitant  dies 
prior  to  the  maturity  date,  the 
contingent  Aimuitant  becomes  the 
Annuitant.  If  there  is  no  contingent 
Annuitant,  a  death  benefit  calculated 
according  to  the  death  benefit  formula 
will  be  paid  to  the  Annuitant's 
beneficiary. 

10.  Pursuant  to  the  death  benefit 
formula,  if  the  death  occurred  prior  to 
the  Annuitant's  eighty-fifth  birthday 
and  during  the  first  seven  Contract 
years,  the  death  benefit  payment  would 
be  equal  to  the  greater  of:  (a)  The  sum 
of  all  purchase  payments  made  under 
the  Contract  less  any  prior  partial 
withdrawals;  or  (b)  the  Contract  value. 

11.  If  the  death  occurs  prior  to  the 
Annuitant  eighty-fifth  birthday  and 
during  Contract  years  8  through  14  (or 
during  any  subsequent  seven  year 
period),  the  death  benefit  payment 
would  be  equal  to  the  greater  of:  (a)  The 
death  benefit  that  would  have  been 
payable  at  the  end  of  the  immediately 
preceding  seven  year  period,  plus  any 
purchase  payments  made  and  less  any 
partial  withdrawals  since  such  date;  or 
(b)  the  Contract  value.  After  the 
Annuitant's  eighty-fifth  birthday,  the 
death  benefit  is  the  Contract  value  next 
determined  following  receipt  of  a 
certified  copy  of  the  death  certificate  by 
PHLV.  If  the  Contract  owner  and  the 
Annuitant  are  not  the  same  and  the 
Contract  owner  dies  prior  to  the 
maturity  date  and  there  is  no  surviving 
joint  owner,  upon  receipt  of  due  proof 
of  death  PHLV  will  fully  surrender  the 
Contract  and  pay  the  cash  surrender 
value  (Contract  value  less  any 
applicable  sales  charge)  to  the  Contract 
owmer's  beneficiary. 

12.  Various  fees  and  expenses  are 
deducted  under  the  Contracts.  Prior  to 
maturity  of  a  Contract,  PHLV  charges 
$35  each  year  for  administrative  and 
related  expenses  ("Contract  Fee").  This 
charge  is  waived  for  Contracts  with  em 
accumulation  value  on  the  last  Contract 
anniversary  date  of  $50,000  or  more. 
PHLV  also  makes  a  daily  charge  to  the 
Subaccounts  equal  on  an  annual  basis  to 
0.125%  of  the  current  value  of  the 
Subaccounts  ("Administrative  Service 
Charge").  The  Administrative  Service 
Charge  is  designed  to  cover  actual 
administrative  expenses  which  exceed 
the  revenue  from  the  Contract  Fee. 

13.  Applicants  represent  that  the 
Contract  Fee  and  the  Administrative 
Service  Charge  are  guaranteed  for  the 
duration  of  the  Contract  and  will  be 
deducted  in  reliance  upon  and  in 
conformity  with  all  of  the  requirements 
of  Rule  26a-l  under  the  1940  Act. 

14.  PHLV  will  pay  any  premium  tax 
due  and  will  then  deduct  any  premium 
tax  from  Contract  value  upon  the  earlier 


of  partial  withdrawal,  surrender  of  the 
Contract,  maturity  date  or  payment  of 
death  proceeds. 

15.  No  front -end  sales  charges  are 
deducted  from  premium  payments 
under  the  Contracts.  The  Contracts 
assess  a  contingent  deferred  sales  charge 
("CDSC")  which  may  be  taken  from 
proceeds  of  withdrawals  from,  or 
complete  surrender  of,  the  Contracts  if 
assets  are  not  held  under  the  Contract 
for  a  specified  period  of  time.  No  sales 
charge  is  taken  after  the  annuity  phase 
of  the  Contract  has  begun.  Any  sales 
charge  is  applied  on  a  first-in,  first-out 
basis.  With  respect  to  withdrawals  or 
surrenders  during  the  first  year  a 
Contract  is  in  existence,  the  deduction 
applies  against  the  total  amount 
withdrawn.  After  the  first  year  of  a 
Contract,  and  prior  to  its  maturity  date, 
a  withdrawal  of  up  to  10%  of  the 
amount  held  under  the  Contract  as  of 
the  previous  Contract  anniversary  may 
be  made  each  year  without  imposition 
of  a  withdrawal  or  surrender  sales 
charge,  subject  to  certain  restrictions 
described  in  the  Contract. 

16.  The  deduction  for  sales  charges, 
expressed  as  a  percentage  of  the  amount 
redeemed  in  excess  of  the  10% 
allowable  amount,  is  as  follows: 


Age  of  deposit  in  years 

CDSCas 
percent- 
age of 
amount 
with- 
drawn 

0 

7 

1  , 

6 

2 

5 

3 

4 

4 

3 

5 

2 

6 

1 

7  and  over  

0 

There  is  no  sales  charge  assessed  if 
the  Contract  owner  or  the  Annuitant 
dies  before  the  Contract  maturity  date. 
The  total  deferred  sales  charges  on  a 
Contract  will  never  exceed  9%  of  the 
total  purchase  payments,  and  the 
applicable  level  of  sales  charge  vdll  not 
be  changed  with  respect  to  outstanding 
Contracts.  Sales  charges  imposed  in 
connection  with  partial  surrenders  will 
be  deducted  from  the  Subaccounts  and 
the  Guaranteed  Interest  Account  on  a 
pro-rata  basis. 

17.  Applicants  are  relying  on  Rule  6c- 
8  under  the  1940  Act  to  deduct  the 
CDSC.  PHLV  beheves  that  the  CDSC 
will  not  necessarily  be  sufficient  to  pay 
the  cost  of  distributing  the  Contracts.  If 
the  CDSC  is  unsufficient  to  cover  such 
expenses,  the  deficiency  will  be  met 
from  the  general  account  assets  of 
PHLV,  which  may  include  amounts 


derived  from  the  charge  for  mortality 
and  expenses  risks,  discussed  below. 

18.  A  daily  charge  equal  to  an 
effective  annual  rate  of  1.25%  of  the  net 
asset  value  of  the  Accounts  will  be 
imposed  to  compensate  PHLV  for 
bearing  certain  mortality  and  expense 
risks  in  connection  with  the  Contracts. 
Of  this  amount,  0.85%  is  allocable  to 
mortahty  risks  and  0.40%  is  allocable  to 
expense  risks.  The  mortality  and 
expense  risk  charge  is  guaranteed  never 
to  exceed  1.25%. 

19.  The  mortality  risk  arises  from 
PHLV's  (1)  guarantee  that  it  will  make 
annuity  payments,  in  accordance  with 
annuity  rate  provisions  established  at 
the  time  a  Contract  is  issued  for  the  Ufe 
of  the  annuitant  or  in  accordance  with 
the  annuity  option  selected,  no  matter 
hew  long  the  annuitant  or  other  payee 
lives  and  no  matter  how  long  all 
annuitants  as  a  class  Uve,  and  (2)  death 
benefit  guarantees  under  the  Contracts. 

20.  The  expense  risk  borne  by  PHLV 
is  the  risk  that  the  charges  for 
administrative  expenses,  which  are 
guaranteed  for  the  life  of  the  Contracts, 
may  be  insufficient  to  cover  the  actual 
costs  of  issuing  and  administering  the 
Contracts. 

21.  If  the  mortality  and  expense  risk 
charges  deducted  are  insufficient  to 
cover  the  actual  cost  of  the  mortality 
and  expense  risk,  PHLV  vdll  bear  the 
loss.  Conversely,  if  the  mortality  and 
expense  risk  charges  deducted  prove 
more  than  sufficient,  the  excess  will  be 
added  to  PHLV's  surplus  and  will  be 
used  for  any  lawful  purpose,  including 
offsetting  the  costs  of  distributing  the 
Contracts. 

Applicants'  Legal  Analysis  and 
Conditions 

1 .  Applicants  request  an  order 
pursuant  to  Section  6(c)  of  the  1940  Act 
exempting  them  from  Sections 
26(a)(2)(C)  and  27(c)(2)  thereof  to  the 
extent  necessary  to  permit  the 
deduction  of  mortality  and  expense  risk 
charges  from  the  assets  of  the  Accounts 
in  connection  with  the  issue  and  sale  of 
the  Contracts. 

2.  Pursuant  to  Section  6(c)  of  the  1940 
Act  the  Commission  may,  by  order  upon 
application,  conditionally  or 
unconditionally  exempt  any  person, 
security,  or  transaction,  or  any  class  or 
classes  of  persons,  securities  or 
transactions,  from  any  provision  or 
provisions  of  the  1940  Act  or  from  any 
rule  or  regulation  thereunder,  if  and  to 
the  extent  that  such  exemption  is 
necessary  or  appropriate  in  the  public 
interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  1940  Act. 
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3.  Sections  26(a)(2)(C)  and  27(c)(2)  of 
the  1940  Act.  in  pertinent  part,  prohibit 
a  registered  unit  investment  trust  and 
any  depositor  thereof  or  underwriter 
therefor  from  selling  periodic  payment 
plan  certificates  unless  the  proceeds  of 
all  payments  (other  than  sales  load)  are 
deposited  with  a  qualified  bank  as 
trustee  or  custodian  and  are  held  under 
arrangements  which  prohibit  any 
payment  to  the  depositor  or  principal 
underwriter  except  a  fee,  not  exceeding 
such  reasonable  amount  as  the 
Commission  may  prescribe,  for 
performing  bookkeeping  and  other 
administrative  services  of  a  charter 
normally  performed  by  the  bank  itself. 

4.  Applicants  submit  that  their 
request  for  exemptive  relief  for 
deduction  of  the  mortality  and  expense 
risk  charge  from  the  assets  of  the 
Accoimts  in  connection  with  the  issue 
and  sale  of  the  Contracts  would  promote 
competitiveness  in  the  variable  annuity 
contract  market  by  eliminating  the  need 
for  redundant  exemptive  applications, 
thereby  reducing  Applicants' 
administrative  expenses  and 
maximizing  the  efficient  use  of  their 
resources.  Applicants  further  submit 
that  the  delay  and  expense  involved  in 
having  repeatedly  to  seek  exemptive 
relief  would  impair  their  abihty 
effectively  to  take  advantage  of  business 
opportimities  as  they  arise.  Further,  if 
Applicants  were  required  repeatedly  to 
seek  exemptive  relief  with  respect  to  the 
same  issues  addressed  in  this 
appUcation.  investors  would  not  receive 
any  benefit  or  additional  protection. 
Thus,  AppUcants  believe  that  the 
requested  exemptions  are  appropriate  in 
the  public  interest  and  consistent  with 
the  protection  of  investors  and  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  1940  Act. 

5.  Applicants  represent  that  the 
1.25%  mortahty  and  expense  risk 
charge  under  the  Contracts  is  within  the 
range  of  industry  practice  for 
comparable  annuity  contracts.  This 
representation  is  based  upon 
Applicants'  analysis  of  publicly 
available  information  about  similar 
industry  products,  taking  into 
consideration  such  factors  as  current 
charge  levels,  the.manner  in  which 
charges  are  imposed,  the  existence  of 
charge  level  or  annuity-rate  guarantees, 
and  the  markets  in  which  the  Existing 
Contracts  are  offered.  Applicants 
represent  that  Phoenix  Home  Life  will 
maintain  at  the  offices  of  its  actuarial 
department,  available  to  the 
Commission,  a  memorandum  setting 
forth  in  detail  the  products  analyzed  in 
the  course  of,  and  the  methodology  and 
results  of.  its  comparative  survey. 


6.  Applicants  represent  that  they  will, 
prior  to  offering  Future  Contracts, 
conclude  that  die  mortahty  and  expense 
risk  charges  imder  such  contracts 
(which  cannot  exceed  in  amoujit  the 
mortality  and  risk  charges  under  the 
Existing  Contracts)  will  be  within  the 
range  of  industry  practice  for 
comparative  contracts.  PHLV  will 
maintain  at  the  offices  of  its  actuarial 
department,  and  make  available  to  the 
Conunission  upon  request,  a 
memorandum  setting  forth  in  detail  the 
products  analyzed  in  the  course  of.  and 
the  methodology  and  results  of  the 
comparative  survey  resulting  in  that 
conclusion. 

7.  Apphcants  acknowledge  that,  if  a 
profit  is  reaUzed  from  the  mortality  and 
expense  risk  charge  under  the  Existing 
contracts,  all  or  a  portion  of  such  profit 
may  be  available  to  pay  distribution 
expenses  not  reimbursiad  by  the  CDSC. 
PHLV  has  concluded  that  there  is  a 
reasonable  hkelihood  that  the  proposed 
distribution  financing  arrangements  will 
benefit  the  Accounts  and  the  owners  of 
Existing  Contracts.  The  basis  for  that 
conclusion  is  set  forth  in  a 
memorandum  which  will  be  maintained 
by  PHLV  at  the  offices  of  its  actuarial 
department  and  will  be  made  available 
to  the  Commission. 

8.  AppUcants  acknowledge  that,  if  a 
profit  is  realized  from  a  mortahty  and 
expense  risk  charge  under  Future 
Contracts,  all  or  a  portion  of  such  profit 
may  be  available  to  pay  distribution 
expenses  not  reimbursed  by  a  CDSC. 
Applicants  represent  that  they  will, 
prior  to  offering  Future  Contracts, 
conclude  that  diere  is  a  reasonable 
likeUhood  that  the  proposed 
distribution  financing  arrangements  will 
benefit  the  Future  Accounts  and  the 
owners  of  such  Future  Contracts.  The 
basis  for  that  conclusion  will  be  set 
forth  in  a  memorandum  which  will  be 
maintained  by  PHLV  at  the  offices  of  its 
actuarial  department  and  will  be  made 
available  to  the  Commission. 

9.  Applicants  also  represent  that  the 
Accounts  will  invest  only  in  underlying 
funds  that  have  undertaken  to  have  a 
board  of  directors,  a  majority  of  whom 
are  not  interested  persons  of  any  such 
funds  within  the  meaning  of  Section 
2(a)(19)  of  the  1940  Act,  formulate  and 
approve  any  plan  under  Rule  12b-l 
imder  the  1940  Act  to  finance 
distribution  expenses. 

Conclusion 

For  the  reasons  set  forth  above, 
Applicants  represent  that  the 
exemptions  requested  are  necessary  and 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 


intended  by  the  policy  and  provisions  of 
the  1940  Act. 

For  the  Conunission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Margaret  H.  McFarland.  - 

Deputy  Secretary. 

[FR  Doc.  95-14747  Filed  6-15-95;  8:45  am] 
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[Release  No.  IC-21127;  811-6286] 
BITS  Trust;  Notice  of  Application 

)une  9, 1995. 

agency:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  appUcation  for 

deregistration  under  the  hivestment 

Company  Act  of  1940  (the  "1940  Act"). 


APPt-ICANT:  BITS  Trust. 
RELEVANT  1940  ACT  SECTION:  Section  8(f). 
SUMMARY  OF  APPLICATION:  AppUcant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company 
under  the  1940  Act. 
FILING  DATE:  The  appUcation  on  Form 
N-8F  was  filed  on  May  10. 1995. 
HEARING  OR  NOTIFICATJON  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing, 
hiterested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  Applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.hi.  on  July 
3. 1995,  and  should  be  accompanied  by 
proof  of  service  on  the  Applicant,  in  the 
form  of  an  affidavit  or,  for  lawyers,  a 
certificate  of  service.  Hearing  requests 
should  state  the  nature  of  the  writer's 
interest,  the  reason  for  the  request,  and 
the  issues  contested.  Persons  who  wish 
to  be  notified  of  a  hearing  may  request 
notification  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary.  SEC.  450  Fifth 
Street  NW.,  Washington,  D.C.  20549. 
Applicant.  400  South  LaSalle  Street, 
Chicago,  Illinois  60605. 
FOR  FURTHER  INFORMATION  CONTACT: 
H.R.  Hallock,  )r..  Special  Counsel,  at 
(202)  942-0564.  or  C.  David  Messman, 
Branch  Chief,  at  (202)  942-0564  (Office 
of  Investment  Company  Regulation. 
Division  of  Investment  Management). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
appUcation.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant,  a  registered  unit 
investment  trust,  filed  its  notification  of 


registration  on  Form  N-8A  on  March  8, 
1991.  AppUcant  never  filed  a 
registration  statement  under  section  8(b) 
of  the  1940  Act  or  under  the  Securities 
Act  of  1933. 

2.  On  March  11. 1991.  AppUcant  filed 
an  appUcation  under  section  6(c)  of  the 
1940  Act  for  an  exemption  from  various 
provisions  thereof  that  were  necessary 
in  light  of  its  organizational  structure. 
Applicant  stated  that  it  intended  to 
organize  separate  trusts  in  series  form 
and  to  register  imits  of  each  trust  series 
for  listing  and  trading  on  the  Chicago 
Board  Options  Exchange.  Inc.  The  stated 
purpose  for  this  type  of  investment 
product  was  to  make  available  to 
investors  an  instrument  that  closely 
tracked  the  underlying  component 
shares  of  a  stock  index  and  traded  like 

a  share  of  common  stock.  The  Standard 
&  Poor's  500  Composite  Price  Index  was 
to  serve  as  the  underlying  index  for  the 
first  trust  series.  By  letter  dated 
November  19, 1991.  the  SEC  granted 
Applicant's  request  for  withdrawal  of 
the  application. 

3.  AppUcant  has  never  issued  or  sold 
any  securities  and  has  no  security 
holders.  AppUcant  has  never  engaged, 
and  does  not  propose  to  engage,  in 
business  activities  of  any  kind. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland, 
Deputy  Secretary. 
(FR  Doc.  95-14746  Filed  6-15-95;  8:45  am] 
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[Release  No.  34-35832;  File  No.  SR-CHX- 
9&-13] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  immediate  Effectiveness 
of  Proposed  Rule  Ciiange  by  ttie 
Chicago  Stock  Exchange,  incorporated 
Relating  to  the  Technical  Correction  of 
its  Rule  Regarding  Letters  of 
Guarantee 

June  9, 1995. 

Piu^uant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  §  78s(b)(l).  noUce  is 
hereby  given  that  on  May  30, 1995,  the 
Chicago  Stock  Exchange,  Incorporated 
("CHX"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II.  and 
ni  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
fit)m  interested  persons. 


L  Self-Regulatorjr  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange,  pursuant  to  Rule  19b- 
4  of  the  Act.  proposes  to  amend  Rule  9 
of  Article  XI  by  redesignating  one  of  the 
two  rules  that  is  ciurently  designated  as 
Article  XI.  Rule  9  as  Article  XI,  Rule  10. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Conunission,  the 
self-regulatory  organization  included 
statements  concerning  the  piu-pose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A.  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  SR-CHX-95-03.  the  CHX  codified 
into  CHX  Article  XI.  Rule  9  a 
requirement  that  non  self-clearing 
brokers  procure  a  letter  of  guaranty  prior 
to  trading.'  However,  the  codification 
inadvertently  misnumbered  this  rule  as 
Article  XI.  Rule  9.^  The  purpose  of  the 
proposed  change  is  to  correct  this 
inadvertent  error  by  renumbering  the 
rule  requiring  non  self-clearing  brokers 
to  prociu^  a  letter  of  guaranty  prior  to 
trading  as  Rule  10  of  Article  XI. 

The  proposed  rule  change  is 
consistent  with  Section  6(b)(5)  of  the 
Act  because  it  is  designed  to  promote 
just  and  equitable  principles  of  trade,  to 
remove  impediments,  and  to  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  beUeves  the  proposed 
rule  change  will  impose  no  burden  on 
competition. 


■  Securities  Exchange  Act  Release  No.  35550 
(h4ar.  30.  1995).  60  FR  17376. 

'A  preexisting  Article  XI,  Rule  9  was  approved 
January  27. 1995.  See  Securities  Exchange  Act 
Release  No.  35287  (Jan.  27.  1995).  60  FR  6743 
(approving  SR-CHX-94-28). 


C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  soUcited 
or  received. 

m.  Date  of  Efifectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  is 
concerned  solely  with  the 
administration  of  the  Exchange  and, 
therefore,  has  become  effective  pursuant 
to  Section  19(b)(3)(A)  of  the  Act  and 
subparagraph  (e)  of  Rule  19b— 4 
thereunder.  At  any  time  within  60  days 
of  the  filing  of  such  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  changes  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  pubUc 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  vmtten  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W.. 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  nUe 
change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552.  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Chicago  Stock  Exchange. 
All  submissions  should  refer  to  File  No. 
SR-CHX-95-13  and  should  be 
submitted  by  July  7,  1995. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  95-14745  Filed  6-15-95;  8:45  am) 
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[RaleaM  No.  34-35835;  Fil«  No.  SR-Amex- 
95-21] 

S«lf-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
ttie  American  Stock  Exchange,  Inc.. 
Relating  to  the  Listing  and  Trading  of 
Indexed  Term  Notes. 

June  9.  1995. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b)(l).  notice  is 
hereby  given  that  on  May  31, 1995,  the 
American  Stock  Exchange,  Inc. 
("Amex"  or  "Exchange")  filed  with  the 
Seciirities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
in  below,  which  Items  have  been 
prepared  by  the  Amex.  The  Commission 
is  publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statemont  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  approve  for 
hsting  and  trading  under  Section  107A 
of  the  Amex  Company  Guide  ("Guide"). 
Indexed  Term  Notes  ("Notes"),  the 
return  on  which  will  be  based  in  whole 
or  in  part  on  changes  in  the  value  of  ten 
equity  securities  ("Index").  The  text  of 
the  proposed  rule  change  is  available  at 
the  Office  of  the  Secretary,  the  Amex, 
and  at  the  Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Amex  has  prepared  summaries,  set  forth 
in  sections  (A).  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and  the 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

Under  Section  107  of  the  Guide,  the 
Exchange  may  approve  for  listing  and 
trading  securities  which  cannot  be 
readily  categorized  imder  the  listing 
criteria  for  common  and  preferred 
stocks,  bonds,  debentures,  or  warrants.' 
The  Amex  now  proposes  to  list  for 


trading,  under  Section  107A  of  the 
Guide,  Notes  whose  value  is  based  in 
whole  or  in  part  on  a  static  index 
composed  of  ten  actively-traded  equity 
seciuities.  The  securities  to  be  included 
in  the  Index  will  be  those  selected  by 
the  issuer  of  the  Notes,  Lehman 
Brothers,  Inc.  ("Lehman"),  on  or  about 
July  1, 1995,  as  their  selections  of  ten 
securities  that  they  believe  will 
outperform  the  stock  market  during  the 
succeeding  twelve  months.^  The 
securities  in  the  Index  will  be  selected 
by  Lehman  based  on  its  market  research 
and  investment  strategy,  and  will  be 
announced  at  or  as  close  as  possible  to 
the  time  of  the  offering  of  the  Notes. 
The  Notes  will  be  non-convertible 
debt  securities  and  mil  conform  to  the 
listing  guidelines  under  Section  107A  of 
the  Guide. 3  Although  the  specific 
maturity  date  will  not  be  established 
imtil  immediately  prior  to  the  time  of 
the  offering.,  the  Notes  will  provide  for 
maturity  within  approximately  one  year 
from  the  date  of  issue.  The  Notes  may 
provide  for  periodic  payments  and/or 
payments  at  maturity  based  in  whole  or 
in  part  on  changes  in  the  value  of  the 
Index.  In  addition,  the  Notes  may 
feature  a  "cap"  on  the  maximiim 
amount  to  be  paid  either  periodically  or 
at  maturity.  The  Notes,  however,  will 
provide  that  at  matiuity.  holders  will 
receive  not  less  than  90%  of  the  initial 
issue  price.  Consistent  with  other 
structured  products  listed  by  the  Amex, 
the  Amex  represents  that  prior  to  the 
commencement  of  hsting  and  trading  of 
the  Notes,  the  Exchange  will  distribute 
a  circular  to  its  membership  providing 
guidance  with  regard  to  member  firm 
compliance  responsibihties,  including 
appropriate  suitability  criteria  and/or 
guidelines. 


'  See  Securities  Exchange  Act  Release  No.  27753 
(March  1,  1990).  SS  FR  8626  (March  8.  1990). 


'  Lehman  refers  to  these  ten  securities  as  the 
"Lehman  10  Uncommon  Values  in  Common 
Stocks."  Lehman  has  generated  similar  lists  on  an 
annaal  basis  for  many  years.  Telephone 
conversation  between  Michael  Bickfbrd.  Vice 
President.  Capital  Markets  Group,  Amex,  and  Brad 
Ritter,  Senior  Counsel,  Office  of  Market 
Supervision,  Division  of  Market  Regulation, 
Commission,  on  June  7, 1995. 

'  Specifically,  the  Notes  must  have:  (1)  a 
minimum  public  distribution  of  one  million  trading 
units:  (2)  a  minimum  of  400  holders:  (3)  an 
aggregate  market  value  of  at  least  54  million:  and 
(4)  a  term  of  at  least  one  year.  Additionally,  the 
issuer  of  the  Notes.  Lehman,  must  have  assets  of  at 
least  $100  million,  stockholders'  equity  of  at  least 
$10  million,  and  pre-tax  income  of  at  least  $750,000 
in  the  last  fiscal  year  or  in  two  of  the  three  prior 
fiscal  years.  As  an  alternative  to  these  financial 
criteria,  the  issuer  may  have  either:  (1)  assets  in 
excess  of  $200  million  and  stockholders'  equity  in 
excess  of  $10  million:  or  (2)  assets  in  excess  of  $100 
million  and  stockholders'  equity  in  excess  of  $20 
million. 


Eligibility  Standards  for  Index 
Components 

The  Exchange  represents  that  each  of 
the  components  in  the  Index  will  meet 
the  following  criteria  at  the  time  of  the 
issuance  of  &e  Notes:  (1)  a  minimum 
market  capitalization  of  $75  million, 
except  that  one  component  may  have  a 
maricet  capitalization  of  not  less  than 
$50  million;  (2)  trading  volvune  in  each 
of  the  six  months  prior  to  the  offering 
of  the  Notes  of  not  less  than  one  million 
shares,  except  that  one  of  the 
component  securities  may  have  a 
tradhig  volume  in  each  of  the  six 
months  prior  to  the  offering  of  the  Notes 
of  not  less  than  500,000  shares;  (3)  at 
least  nine  of  the  component  securities 
will  meet  the  then  current  criteria  for 
standardized  options  trading  set  forth  in 
Exchange  Rule  915;*  and  (4)  all 
components  of  the  Index  will  be  listed 
on  the  Amex  or  the  New  York  Stock 
Exchange,  or  will  be  National  Market 
securities  traded  though  Nasdaq.* 

Index  Calculation 

The  Index  will  be  calculated  using  an 
"equal  dollar-weighting"  methodology 
designed  to  ensure  that  each  of  the 
component  securities  is  represented  in 
an  approximately  equal  dollar  amoumt 
in  the  Index.  To  create  the  Index,  a 
portfolio  of  equity  securities  will  be 
estabUshed  by  the  issuer  representing  an 
investment  of  $10,000  in  each 
component  security  (rounded  to  the 
nearest  whole  share).  The  value  of  the 
Index  will  equal  the  current  market 
value  of  the  sum  of  the  assigned  number 
of  shares  of  each  of  the  component 
securities  divided  by  the  current  Index 
divisor.  The  Index  divisor  will  initially 
be  set  to  provide  a  benchmark  value  of 
100.00  at  the  time  that  the  Notes  are 
priced  for  issuance. 

The  number  of  shares  of  each 
component  stock  in  the  Index  will 
remain  fixed  except  in  the  event  of 
certain  types  of  corporate  actions  such 
as  the  payment  of  a  dividend  (other  than 
an  ordinary  cash  dividend),  a  stock 
distribution,  stock  split,  reverse  stock 
split,  rights  offering,  distribution, 
reorganization,  recapitalization,  or 
similar  event  with  respect  to  the 
component  securities.  The  number  of 
shares  of  each  component  Security  may 


*  For  these  purposes,  the  Commission  notes  that 
in  addition  to  the  other  requirements  in  Amex  Rule 
915,  any  security  issued  by  a  non-U.S.  company 
that  is  included  in  the  Index  must  also  satisfy  the 
requirements  set  forth  in  Amex  Rule  915, 
Commentary  .03.  A  non-U.S.  company  is  defined  as 
any  comfany  formed  or  incorporated  outside  of  the 
United  States. 

'The  Commission  notes  that  all  components  of 
the  Index  will  be  required  to  be  subject  to  last  sale 
reporting  pursuant  to  Rule  llAa3-l  of  the  Act. 


also  be  adjusted,  if  necessary,  in  the 
event  of  a  merger,  consolidation, 
dissolution,  or  liquidation  of  an  issuer 
or  in  certain  other  events  such  as  the 
distribution  of  property  by  an  issuer  to 
shareholders,  the  expropriation  or 
nationalization  of  a  foreign  issuer,  or  the 
imposition  of  certain  foreign  taxes  on 
shareholders  of  a  foreign  issuer.  Shares 
of  a  component  security  may  be 
replaced  (or  supplemented)  with  other 
securities  under  certain  circumstances, 
such  as  the  conversion  of  a  component 
security  into  another  class  of  security, 
the  termination  of  a  depositary  i-eceipt 
program,  or  the  spin-off  of  a  subsidiary. 
If  the  security  remains  in  the  Index,  the 
number  of  shares  of  that  security  may  be 
adjusted,  to  the  nearest  whole  share,  to 
maintain  the  component's  relative 
weight  in  the  Index  at  the  level 
immediately  prior  to  the  corporate 
action.*  In  all  cases,  the  divisor  will  be 
adjusted,  if  necessary,  to  ensiu« 
continuity  of  the  value  of  the  Index. 

The  value  of  the  Index  will  be 
calculated  continuously  by  the  Amex 
and  disseminated  every  15  seconds  over 
the  ConsoHdated  Tape  Association's 
Network  B. 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)  of  the  Act,  in  general,  and 
furthers  the  objectives  of  Section  6(b)(5) 
in  particular,  in  that  it  is  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  to  foster 
cooperation  and  coordination  with 
persons  engaged  in  facilitating 
transactions  in  securities,  and  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Ampex  does  not  beUeve  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Date  of  EfiFiectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 


''Lehman  will  not  attempt  to  find  a  replacement 
stock  or  compensate  for  the  extinction  of  a  sectirity 
due  to  bankruptcy  or  a  similar  event. 


as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  by  order  approve  such  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  j>erson,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street.  N.W., 
Washington,  D.C.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
Amex.  All  submissions  should  refer  to 
File  No.  Sr-Amex-95-21  and  should  be 
submitted  by  July  7, 1995. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Margaret  H.  McFarland. 
Deputy  Secretary. 
[FR  Doc.  95-14794  Filed  6-15-95;  8:45  am] 
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[Release  No.  34-35837;  File  No.  SR-NYSE- 
94-45] 

Self-Regulatory  Organizations;  New 
York  Stock  Exchange,  Inc.;  Order 
Granting  Approval  to  Proposed  Rule 
Change  Relating  to  Memtier 
Organization  Facilitation  of  a  Customer 
Stock  or  Program  Orders 

June  12, 1995. 
I.  Introduction 

On  December  6, 1995,  the  New  Stock 
Exchange,  hic.  ("NYSE"  or  "Exchange") 
submitted  to  the  Securities  and 
Exchange  Commission  ("SEC"  or 


"Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")  1  and  Rule  19b-4 
thereunder,^  a  proposed  rule  change 
regarding  member  organization 
facilitation  of  customer  stock  or  program 
orders. 3  On  January  11, 1995,  the 
Exchange  submitted  Amendment  No.  1 
to  the  proposed  rule  change.* 

The  proposed  rule  change  was 
published  for  comment  in  Securities 
Exchange  Act  Release  No.  35230 
Oanuary  13,  1995),  69  FR  4453  (January 
23. 1995).  One  comment  letter  was 
received  on  the  proposal.* 

n.  Description  of  Proposal 

The  NYSE  proposal  consists  of  an 
Information  Memorandum  to  advise 
Exchange  members  of  certain  activities 
that  the  Exchange  will  consider 
inconsistent  vkith  just  and  equitable 
principles  of  trade.  Specifically,  the 
Memorandum  discusses  facilitation  of 
customer  block  orders  at  the  close, 
trading  based  upon  information  of 
imminent  customer  transactions,  and 
procedures  to  review  facilitation 
activities  for  compliance  with  Exchange 
rules  and  federal  securities  laws. 

First,  the  Memorandum  discusses  a 
member's  responsibilities  when 
positioning  itself  to  faciUtate  a  customer 
transaction  to  be  executed  after  the  close 
at  the  closing  price.^  The  Memorandum 
states  that  a  member  should  not  trade 
for  its  own  account  "near  the  close"  if 
it  intends  to  execute  an  "at  the  close" 
order  '  that  reasonably  can  be  expected 
to  affect  the  closing  price  of  the  security. 
Whether  or  not  the  purchase  will  be 
deemed  near  the  close  will  depend 
upon  the  degree  of  risk  that  reasonably 


'  17  CFR  20O.3O-3(a)(12)  (1994). 


>  15  U.S.C  78s(b)(l)  (1988). 
»17  CFR  240.19b-4  (1994). 

•NYSE  Rule  80A  defines  the  term  "program 
trading"  as  (1)  index  arbitrage  or  (2)  any  trading 
strategy  involving  the  related  purchase  or  sale  of  a 
"basket"  or  group  of  IS  or  more  stocks  having  a 
total  market  value  of  $1  million  or  more. 

•  See  fax  from  Donald  Siemer.  NYSE,  to  Beth 
Stekler,  SEC.  dated  January  11, 1995  (consisting  of 
a  revised  Memorandum).  The  amendment  made 
certain  technical  corrections  to  the  text  of  the 
Memorandum. 

>  See  infra  note  10  and  accompanying  discussion. 

*  Although  the  Memorandum  uses  an  example 
where  the  nramber  has  agreed  to  sell  to  a  customer 
at  the  closing  price,  and  therefore  is  purchasing 
stock  before  and  at  the  close,  the  principles 
discussed  in  the  Memorandum  would  apply  equally 
to  the  situation  where  the  member  agrees  to 
purchase  stock  from  the  customer  at  the  closing 
price  and  therefore  sells  the  security  before  and  at 
the  close.  See  letter  from  James  Buck,  Senior  Vice 
President  and  Secretary,  NYSE,  to  Brandon  Becker, 
Director,  Division  of  Market  Regulation.  SEC,  dated 
April  19.  1995  ("NYSE  Letter"). 

'  An  "at  the  close  order"  is  a  market  order  which 
is  to  be  executed  in  its  entirety  at  the  closing  price 
on  the  Exchange.  If  the  order  is  not  executed  at  the 
closing  price,  it  is  treated  as  cancelled.  See  NYSE 
Rule  13. 
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could  be  attributed  to  the  position 
established  by  the  trade  versus  the 
reasonably  anticipated  impact  the  trade 
at  the  close  will  have  on  the  closing 
price.  Generally,  however,  trades  after 
3:40  p.m.  will  be  considered  executed 
"near  the  close."* 

Second,  the  Memorandum  states  that 
if  a  member  has  knowledge  of  an 
imminent  block  order,  the  member 
should  not  effect  any  transactions  in 
that  stock  with  the  intention  of 
reversing  the  position  subsequently  by 
participating  on  the  contra-side  of  the 
block  transaction.  The  Memorandiun 
further  provides  that  a  person  should 
not  disclose  to  any  other  person  trading 
strategies  or  customers'  orders  so  that 
the  person  may  take  advantage  of  the 
information  for  his  or  her  personal 
beneGt  or  for  the  benefit  of  the  member 
organization.* 

Finally,  the  Memorandum  reminds 
members  that  they  are  required  to 
estabUsh  and  maintain  procedures 
reasonably  designed  to  review 
facilitation  activities  for  compliance 
with  Exchange  rules  and  federal 
securities  laws.  It  also  states  that 
members  must  ensure  that  trading 
strategies  engaged  in  by  their 
proprietary  traders  to  facilitate 
customers'  orders  have  an  economic 
basis  and  are  not  engaged  in  to  mark  the 
close  or  to  mark  the  value  of  a  position, 
and  that  before  any  at  the  close 
customer  orders  are  transmitted  to  the 
Floor  of  the  Exchange,  members 
accepting  such  orders  must  exercise  due 
diligence  to  learn  the  essential  facts 
relative  to  these  orders. 

m.  Sonunary  of  Comments 

The  Commission  received  one 
comment  letter  on  the  proposed  rule 
change  on  behalf  of  six  NYSE-member 
firms  (the  "Comment  Letter"). 1°  The 
issues  raised  therein  and  the  NYSE 
response  are  discussed  below.'' 


•The  Memorandum  note*  that  members  will  not 
be  precluded  from  executing  customer  orders  on  an 
agency  basis  at  any  time,  including  at  or  near  the 
close.  The  Memorandum,  however,  cautions  that 
this  does  not  preclude  the  Exchange  from 
determining  that  such  activity  might  be  a  violation 
of  the  anti-manipulation  provisions  of  the  Act  or 
Exchange  rules.  See  15  U.S.C  78i(a)  and  i(b)  (1988); 
hfySE  Rule  476. 

•The  Memorandum  notes,  however,  that  this 
would  not  preclude  a  member  organization  from 
soliciting  interest  to  trade  with  the  contra-side  of  a 
block  in  the  normal  course  of  engaging  in  block 
facilitation  activities. 

•"See  letter  from  Roger  Blanc.  Willkie  Farr  & 
Gallagher,  dated  March  2, 1995  (representing  Bear, 
Stearns  ft  Co.  Inc.;  CS  First  Boston  Corporation; 
Goldman,  Sachs  &  Co.;  Morgan  Sunley  &  Co. 
Incorporated:  PaineWebber  Incorporated;  and 
Saloman  Brothers  Inc.)  ("Comment  Letter"). 

••See  NYSE  Letter,  supra  note  6.  According  to 
the  NYSE,  the  proposed  rule  change  was  reviewed 
and  approved  by  the  Exchange's  Upstairs  Traders 


The  Comment  Letter  noted  that, 
because  the  rule  change  would  preclude 
NYSE  members  from  effecting 
proprietary  transactions  for  the  20 
minutes  prior  to  the  close,  the  proposal 
would  result  in  additional  risk  for  such 
members  when  facilitating  customer 
block  transactions  at  the  closing  price. 
As  a  result  of  this  added  risk  exposure, 
it  was  argued  that  the  costs  to  customers 
in  executing  such  transactions  would 
increase.  In  its  response,  the  NYSE 
recognized  that  the  proposal  could 
produce  additional  risk  for  proprietary 
facilitation,  but  stated  that  the 
traisactions  after  3:40  p.m.  bear  de 
minimis  risk  because  they  are  made  in 
close  proximity  to  a  trade  at  the  close 
that  most  likely  would  have  a  profitable 
impact  on  the  prior  transactions.  In 
addition,  the  Exchange  asserted  that  the 
rule  change  is  consistent  with  the 
existing  prohibitions  against 
frontnmning,  and  that  the  3:40  p.m.  cut- 
off time  was  included  to  avoid 
confusion  over  what  transactions 
generally  would  be  considered  "near  the 
close." 

The  Comment  Letter  stated  that  the 
proposed  rule  appears  to  remove  the 
Exchange's  burden  of  proving 
manipulative  intent  on  the  part  of  a 
member  that  entered  an  order  after  3:40 
p.m.,  without  "immunizing" 
transactions  executed  before  that  time. 
The  Comment  Letter  asserted  that 
because  transactions  occurring  before 
3:40  p.m.  could  still  be  deemed  "near 
the  close,"  the  proposed  rule  change 
provides  the  Exchange  with  a  high 
degree  of  prosecutorial  discretion, 
making  the  proposal  inconsistent  with 
Section  6(b)  (6)  and  (7)  of  the  Act." 
Additionally,  the  Comment  Letter  stated 
that  predicating  the  prohibition  against 
proprietary  orders  upon  whether  a 
member  entered  a  market  at  the  close 
order  that  "can  reasonably  be  expected 
to  impact  the  closing  price"  woidd 
require  firms  to  predict  the  impact  of 
future  trades.  The  NYSE  responded  that 
it  believes  it  is  appropriate  to  use  the 
proposed  standard  because  it  provides 
flexibility  for  judgmental  errors.  The 
NYSE  also  noted  that  this  is  the  same 
standard  used  in  frontruiming  cases  to 
assess  compliance  with  just  and 
equitable  principles  of  trade. 

Finally,  the  Comment  Letter  pointed 
out  that  the  NYSE  has  not  provided 
empirical  support  for  restricting 
proprietary  trading  near  the  close.  It  also 
asserted  that  the  transactions  that  would 


Advisory  Committee.  Institutional  Trading 
Advisory  Committee,  Market  Performance 
Committee,  and  Quality  of  Markets  Committee  prior 
to  filing  with  the  Commission. 

•2 15  U.S.C  78f(b)  (6)  and  (7)  (1988). 


be  prohibited  represent  actual  customer 
demand,  as  opposed  to  orders  by  firms 
intended  to  take  advantage  of  customer 
orders.  The  Comment  Letter  suggested 
that  instead  of  the  proposed 
interpretation,  the  Exchange  should 
impose  a  requirement  that  members 
make  full  disclosure  to  their  customers 
before  undertaking  transactions  of  this 
kind.  In  response,  the  Exchange  stated 
that  the  empirical  basis  for  its  behef  is 
demonstrated  in  patterns  of  trading  that 
the  Exchange  has  reviewed.  The 
Exchange  also  asserted  that  disclosure 
to  customers,  even  when  the  proprietary 
trade  has  a  minimal  impact,  would  be 
ineffective.  According  to  the  NYSE,  the 
transactions  in  question  may  be  effected 
due  to  the  probabiUty  of  immediate 
profitability,  and  they  would,  in  any 
event,  be  based  on  an  unfair 
informational  advantage  over  other 
market  participants.  In  addition,  the 
NYSE  asserted  that,  while  the 
proprietary  orders  are  initiated  because 
of  customer  interest,  those  proprietary 
orders  also  would  not  be  entered  but  for 
the  knowledge  of  customer  orders. 

IV.  Discussion 

After  careful  consideration  of  the 
Comment  Letter  and  the  NYSE  response 
thereto,  the  Commission  has  decided  to 
approve  the  proposed  rule  change.  For 
the  reasons  discussed  below,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  appUcable  to 
a  national  securities  exchange,  and,  in 
particular,  with  the  requirements  of 
Sections  6(b)  (5),  (6),  and  (7)." 

The  Commission  notes  that  two  of  the 
topics  discussed  in  the  Memorandum 
are  restatements  of  current  Exchange 
policy.  Specifically,  The 
Memorandum's  discussion  of  trading 
based  upon  information  of  an  imminent 
customer  transaction  and  the 
requirement  that  members  maintain 
procedures  reasonably  designed  to 
review  facilitation  activities  for 
compliance  with  Exchange  rules  and 
federal  securities  laws  are  consistent 
with  Exchange  Rule  476  and  previous 
NYSE  interpretations  issued  pursuant  to 
that  Rule.'*  The  Commission  continues 
to  believe  that  these  policies  are 
consistent  with  the  Section  6(b)(5) 
requirement  that  the  rules  of  an 
exchange  be  designed  to  promote  just 
and  equitable  principles  of  trade,  to 
prevent  fraudulent  and  manipulative 


acts,  and,  in  general,  to  protect  investors 
and  the  public. 

Similarly,  the  proposed 
Memorandum's  description  of  the  types 
of  proprietary  trading  near  the  close  that 
may,  in  certain  circumstances, 
constitute  a  violation  of  just  and 
equitable  principles  of  trade  is 
reasonably  designed  to  address  potential 
trading  abuses  that  might  occur  when 
members  are  facilitating  customer  block 
or  program  orders.  The  Commission 
agrees  with  the  NYSE  that  the  conduct 
addressed  in  the  Memorandum — trading 
with  knowledge  of  impending  large  at 
the  close  orders — could  prove 
detrimental  to  market  integrity.  The 
proposed  guidelines  for  such  trading 
near  the  close  are  consistent  with  long 
standing  prohibitions  against 
fix>ntrunning.  Moreover,  the  NYSE 
restrictions  on  block  facilitation 
activities  near  the  close  are  very  limited 
in  scope  and  should  provide  helpful 
guidance  to  members. 

For  the  reasons  discussed  below,  the 
Commission  also  believes  the  Comment 
Letter's  criticisms  of  the  proposal  are 
adequately  addressed.  First,  it  is 
unnecessary  for  the  NYSE  to  conduct 
further  empirical  studies  before 
adopting  this  proposal.  The  NYSE 
represents  that  it  has  observed  instances 
of  block  facilitation  trading  by  its 
members  that  results  in  closing  prices 
that  disadvantage  customers.'^  In 
addition,  as  previously  mentioned,  the 
Memorandum  is  an  elaboration  of 
existing  prohibitions  against 
frontrunning.  Thus,  the  NYSE  is  merely 
providing  guidance  on  the  types  of 
conduct  that  already  constitute  a 
violation  of  just  and  equitable  principles 
of  trade  under  its  rules. 

Second,  the  Commission  does  not 
believe  that  simply  requiring  disclosure 
to  customers  sufficiently  will  protect 
customers  or  preserve  market  integrity. 
As  the  NYSE  has  indicated,  the  conduct 
addressed  in  this  proposal  affects  not 
only  the  facilitation  member's  customer, 
but  also  all  other  market  participants. 
The  NYSE  member  still  would  have  an 
informational  advantage  over  the  rest  of 
the  market  even  after  full  disclosure  to 
its  customer. 

Third,  the  Comment  Letter  considers 
the  Memorandum's  guidance  as  a 
blanket  prohibition  against  certain 
proprietary  trading  after  3:40  p.m.,  the 
designated  cut-off  time. '«  The 
Memorandum,  however,  only  restricts 
post-3:40  p.m.  trading  in  limited 
circumstances.  The  Memorandum  states 
that  a  member,  when  positioning  itself 
to  facilitate  a  customer  transaction  to  be 


>'  15  U.S.C  78f(b)  (5),  (6).  and  (7). 
•*See,  e.g..  NYSE  Information  Memo  Number  89- 
53  (November  27,  1989). 


made  after  the  close  at  the  closing  price, 
should  not  trade  for  its  own  account 
"near  the  close"  (after  3:40  p.m.)  if  it 
intends  to  execute  an  at  the  close  order 
that  reasonably  can  be  expected  to 
impact  the  closing  price  of  the  security. 
The  Memorandum  does  not  prohibit 
proprietary  trading  after  3:40  p.m.,  only 
a  limited  type  of  proprietary  trading 
when  in  possession  of  a  form  of  non- 
public, material  market  information. 

Fourth,  the  Commission  does  not 
agree  with  the  Comment  Letter's 
assertion  that  the  proposed  regulation  of 
proprietary  trading  near  the  close, 
defined  generally  as  after  3:40  p.m.. 
provides  the  Exchange  with  excessive 
prosecutorial  discretion.  The  3:40  p.m. 
cut-off  is  intended  to  provide  members 
with  more  guidance  as  to  prohibited 
conduct  under  the  NYSE  rules.  At  the 
same  time,  the  3:40  p.m.  cut-off  is  not 
intended  to  operate  as  a  "safe-harbor." 
The  cut-off  guideline  provided  in  the 
Memorandum  does  not  preclude  the 
Exchange  from  determining  that  certain 
transactions  before  3:40  p.m.  were 
executed  "near  the  close."  The 
Commission  agrees  with  the  NYSE  that 
the  standard  for  determining  which 
transactions  are  executed  "near  the 
close"  must  be  flexible  and  take  into 
consideration  factors  unique  to  the 
market  for  a  particular  security.  The 
Commission  therefore  beUeves  the 
proposed  standard  for  determining 
when  an  execution  is  "near  the  close" 
is  appropriate  and  even  though  it  may 
cover  transactions  effected  before  the 
designated  cut-off  time. 

Fifth,  the  Comment  Letter  suggests 
that  the  proposed  standard  would 
relieve  the  Exchange  from  proving 
manipulative  intent  for  transactions 
executed  after  3:40  p.m.  The  NYSE, 
however,  seeks  to  address  conduct  that 
could  enable  block  positioners  to  benefit 
fix>m  an  unreasonable  informational 
advantage  over  other  market 
participants.  The  Commission  believes 
that  it  is  reasonable  for  the  NYSE  to 
adopt  a  position  to  reduce  the 
likelihood  of  members  trading  to  their 
own  advantage  based  on  customer 
information.  This  position  still  requires 
proof  that  the  at  the  close  order 
reasonably  could  be  expected  to  affect 
the  closing  price. 

V.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,'^  that  the 
proposed  rule  change  (SR-NYSE-94- 
45)  is  approved. 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.''* 

Margaret  H.  McFarUnd, 

Deputy  Secretary. 

(FR  Doc.  95-14795  Filed  6-15-95;  8:45  am] 
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[Release  No.  34-35836;  FNe  No.  SR-PSE- 
95-111 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Pacific  Stock  Exchange,  Inc^ 
Relating  to  the  Numt)er  of  Trading 
Posts  That  May  Be  Included  as  Part  of 
Each  Market  Maker's  Primary 
Appointment  Zone 

June  9,  1995. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
April  7, 1995,  the  Pacific  Stock 
Exchange  Incorporated  ("PSE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  propxjsed  rule 
change  as  described  in  Items  1, 11,  and 
HI  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
pubUshing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  PSE  proposes  to  increase  the 
number  of  trading  posts  that  may  be 
included  as  part  of  each  market  maker's 
primary  appointment  zone. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  Mrith  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 


•»  See  NYSE  Letter,  supra  note  6. 

**  See  Comment  Letter,  supra  note  10. 


"15  U.S.C.  78s(b)(2)  (1988). 


'•17  CFR  200.30-3(a)(12)  (1994). 
>  IS  U.S.C  78s(b)(l]  (1988). 
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(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

PSE  Rule  6.35  currently  requires  each 
options  market  maker  to  select  and 
maintain  a  primary  appointment  zone 
consisting  of  one  or  two  trading  posts. ^ 
Pursuant  to  Rule  6.35.  Commentary  .03. 
at  least  75%  of  the  U^ding  activity  of 
each  market  maker  (measured  in  terms 
of  contract  volume  per  quarter)  must  be 
in  classes  of  option  contracts  to  which 
such  market  maker's  primary 
appointment  zone  extends.  In  addition, 
imder  the  new  short  sale  rule  applicable 
to  stocks  traded  in  the  Nasdaq  market, 
the  options  market  maker  exemption  to 
that  rule  is  limited  to  stocks  underlying 
options  in  which  the  market  maker 
holds  an  appointment.* 

The  Exchange  proposes  to  amend 
Rule  6.35  in  two  respects:  First,  the 
maximum  number  of  trading  posts  that 
could  be  included  as  part  of  each 
primary  appointment  zone  would  be 
increased  from  two  to  six.  Second,  the 
Options  Appointment  Committee  could 
allow  a  market  maker  to  exceed  the  six 
trading  post  maximum  if  special 
circumstances  were  to  exist.  Under  the 
proposal,  the  largest  number  of  issues  a 
market  maker  could  have  within  his  or 
her  primary  appointment  zone,  in  the 
absence  of  special  circumstances,  would 
be  108  (or  31%  of  the  issues  traded  on 
the  Options  Floor). 

The  Exchange  believes  that  the 
current  limit  of  two  trading  posts  is 
unduly  restrictive  and  places  the  PSE's 
options  market  makers  at  a  competitive 
disadvantage  in  relation  to  market 
makers  on  other  options  exchanges.  The 
Exchange  further  believes  that  its 
proposal  will  allow  it  the  flexibility  to 
respond  promptly  to  any  need  for 
greater  market  maker  participation  that 
may  arise  in  light  of  recent  and 
anticipated  increases  in  the  number  of 
options  classes  traded  on  the  floor.  The 
Exchange  also  believes  that  its  proposal, 
if  approved,  would  serve  to  assure 
adequate  market  maker  coverage  of  all 
classes  traded  on  the  floor  and  to 
enhance  the  ability  of  the  Exchange  to 
provide  deep  and  liquid  markets  and  to 
provide  for  competitive  equality  among 
exchanges. 

The  Exchange  believes  that  its 
proposal  is  consistent  with  Section  6(b) 
of  the  Act  in  general,  and  Section  6(b)(5) 
in  particular,  in  that  it  is  designed  to 
promote  just  and  equitable  principles  of 
trade  and  to  protect  investors  and  the 
public  interest. 


'  PSE  Rule  6.35  requires  multiple  posts  to  be 
contiguous,  except  under  special  circumstances. 
»See  PSE  Rule  4.19(c)(2). 


(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  biu-den  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(a)  By  order  approve  such  proposed 
rule  chamge,  or 

(b)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street,  NW., 
Washington,  DC.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
above-mentioned  self-regulatory 
organization.  All  submissions  should 
refer  to  File  No.  SR-PSE-95-11  and 
should  be  submitted  by  [insert  date  21 
days  after  the  date  of  this  pubUcation]. 


For  the  Commission  to  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarland, 
Deputy  Secretary. 

IFR  Doc.  95-14796  Filed  &-15-95;  8:45  ami 
BILUNG  CODE  8010-01-M 


SOCIAL  SECURITY  ADMINISTRATION 

Agency  Forms  Submitted  to  ttie  Office 
of  Management  and  Budget  for 
Clearance 

Normally  on  Fridays,  the  Social 
Security  Administration  pubUshes  a  list 
of  information  collection  packages  that 
have  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  in  compUance  with  P.L.  96- 
511,  The  Paperwork  Reduction  Act.  The 
following  clearance  packages  haveheen 
submitted  to  OMB  since  the  last  list  was 
published  in  the  Federal  Register  on 
June  2,  1995. 

(Call  Reports  Clearance  Officer  on  (410) 
965-4142  for  copies  of  package.) 

1.  Beneficiary  Recontact  Report — 
0960-0502.  The  information  on  form 
SSA-1588  is  used  by  the  Social  Security 
Administration  to  recontact  mothers, 
fathers  or  children  in  direct  payment  to 
determine  if  they  are  still  entitled.  The 
respondents  are  beneficiaries  who  are  in 
the  "high  risk"  area  and  are,  therefore, 
most  prone  to  overpayments. 

Number  of  Respondents:  241.260. 
Frequency  of  Response:  1. 
Average  Burden  Per  Response:  5 
minutes. 
Estimated  Annual  Burden:  20,105 

hours. 

2.  Child-Care  Dropout 
Questionnaire — 0960-0474.  The 
information  on  form  SSA-4162  is  used 
by  the  Social  Seciuity  Administration  to 
determine  if  an  appficant  for  disability 
benefits  may  have  certain  computation 
years  excluded  from  the  benefit 
computation.  This  will  result  in  a  higher 
benefit  amount.  The  respondents  are 
individuals  applying  for  disability 
benefits. 

Number  of  Respondents:  2,000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  5 
minutes. 

Estimated  Annual  Burden:  167  hours. 

3.  Representative  Payee  Evaluation 
Report — 0960-0069.  The  information  on 
form  SSA-624  is  used  by  the  Social 
Security  Administration  to  accurately 
account  for  the  use  of  social  security 
benefits  and  supplemental  security 
income  payments  that  representative 
payees  receive  on  behalf  of  the 


••  17  CFR  200.30-(a)(12)  (1994). 


individual.  The  affected  public  is 
comprised  of  individuals  who  were 
previously  sent  an  SSA-623. 

Number  of  Respondents:  422,533. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  30 
minutes. 

Estimated  Annual  Burden:  211,267 
hours. 

4.  Supplemental  Statement  Regarding 
Farming  Activities  of  Person  Living 
Outside  the  U.S.A.— 0960-0103.  The 
information  on  form  SSA-7163A  is  used 
by  the  Social  Security  Administration  to 
make  a  determination  as  to  whether 
foreign  work  deductions  are  applicable 
when  an  SSA  claimant  reports  work  on 
a  farm  outside  the  United  States.  The 
respondents  are  SSA  claimants  who 
report  work  on  farms  outside  of  the 
United  States. 

Number  of  Respondents:  1,000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  60 
minutes. 

Estimated  Annual  Burden:  1.000 
hours. 

5.  Letter  to  Employer  Requesting 
Information  About  Wages  Earned  by 
Beneficiary— 0960-0034.  The 
information  on  form  SSA-L725  is  used 
by  the  Social  Security  Administration  to 
establish  the  exact  amount  of  wages 
earned  by  a  beneficiary  and  to 
determine  the  amount  of  benefit 
payments,  if  any.  The  respondents  are 
employers  of  the  beneficiaries. 

Number  of  Respondents:  150,000. 

Frequency  of  Response:  1.  . 

Average  Burden  Per  Response:  30-50 
minutes. 

Estimated  Annual  Burden:  100,000 
hours. 

6.  Request  for  Address  Information 
fi-om  Motor  Vehicle  Records;  Request  for 
Address  Information  fix)m  Employment 
Commissions — 0960-0341.  The 
information  on  forms  SSA-L711  and 
SSA-L712  is  used  by  the  Social  Security 
Administration  to  determine  the  current 
address  for  missing  debtors.  The 
affected  public  is  comprised  of  State 
agencies  who  have  entered  in 
agreements  with  SSA  to  provide  the 
requested  information. 

Number  of  Respondents:  3,200. 
Frequency  of  Response:  1 . 
Averqge  Burden  Per  Response:  2 
minutes. 
Estimated  Annual  Burden:  106  hours. 

7.  Payment  Cycling  Impact  Survey — 
0960-NEW.  The  information  is  used  by 
the  Social  Security  Administration  to 
assess  whether  the  issuance  of  regularly 
scheduled  title  II  monthly  payments 
significantly  increases  the  workload  in 
the  field  offices  and  teleservice  centers 
during  the  early  part  of  each  month.  The 
information  is  needed  to  determine 


whether  payment  cycling  would  be  an 
effective  tool  in  managing  the  title  II 
workload.  The  respondents  are  the 
general  public  contacting  field  offices 
and  the  teleservice  centers. 

Number  of  Respondents:  26,000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  5 
minutes. 

Estimated  Annual  Burden:  2,167 
hours. 

8.  Social  Security  Request  for 
Information— 0960-0531.  The 
information  on  form  SSA-623 1  is  used 
by  the  Social  Security  Administration  to 
complete  or  clarify  data  previously 
provided  by  representative  payees  on 
forms  SSA-623  or  SSA-6230.  The 
respondents  will  be  payees  who    . 
furnished  incomplete  or  unclear 
information. 

Number  of  Respondents:  100.000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  15 
minutes. 

Estimated  Annual  Burden:  25.000 
hours. 

OMB  Desk  Officer:  Laura  Oliven. 

Written  comments  and 
recommendations  regarding  these 
information  collections  should  be  sent 
directly  to  the  appropriate  OMB  Desk 
Officer  designated  above  at  the 
following  address:  Office  of 
Management  and  Budget.  OIRA.  New 
Executive  Office  Builchng,  Room  10230. 
Washington,  D.C.  20503. 

Dated:  June  9,  1995. 
Charlotte  Whitemght, 

Reports  Clearance  Officer,  Social  Security 

Administration. 

IFR  Doc.  95-14674  Filed  6-15-95;  8:45  am] 
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[Social  Security  Ruling  SSR  95-2c] 

Disability — Authority  of  Appeals 
Council  to  Dismiss  a  Request  for 
Hearing  for  a  Reason  for  Which  the 
Administrative  Law  Judge  Could  Have 
Dismissed  the  Request — Res  Judicata 

AGENCY:  Social  Security  Administration. 
ACTION:  Notice  of  Social  Security  Ruling. 

summary:  In  accordance  with  20  CFR 
422.406(b)(1),  the  Commissioner  of 
Social  Security  gives  notice  of  Social 
Security  Ruling  95-2c.  This  Ruling  is 
based  on  the  decision  of  the  U.S.  Court 
of  Appeals  for  the  Sixth  Circuit  in 
Harper  V.  Secretary  of  Health  and 
Human  Services,  which  upheld  the 
authority  of  the  Appeals  Coimcil  to 
dismiss  a  request  for  hearing  for  a 
reason  the  Administrative  Law  Judge 
(ALJ)  could  have  dismissed  it.  even 
though  the  ALJ  held  a  hearing  and 
issued  a  decision  on  the  merits. 


This  RuUng  reconfirms  the  Appeals 
Council's  authority  to  dismiss  a  request 
for  hearing  on  the  basis  of 
administrative  res  judicata. 
EFFECTIVE  DATE:  June  16.  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joanne  K.  Castello.  Division  of 
Regulations  and  Rulings,  Social  Security 
Administration,  6401  Security 
Boulevard.  Baltimore.  MD  21235.  (410) 
965-1711. 

SUPPLEMENTARY  INFORMATION:  Although 
we  are  not  required  to  do  so  pursuant 
to  5  U.S.C.  552  (a)(1)  and  (a)(2).  we  are 
publishing  this  Social  Security  Ruling 
in  accordance  with  20  CFR 
422.406(b)(1). 

Social  Security  Rulings  make 
available  to  the  public  precedential 
decisions  relating  to  the  Federal  old-age, 
survivors,  disability,  supplemental 
security  income,  and  black  lung  benefits 
programs.  Social  Security  Rulings  may 
be  based  on  case  decisions  made  at  all 
administrative  levels  of  adjudication. 
Federal  court  decisions,  Cx>mmissioner's 
decisions,  opinions  of  the  Office  of  the 
C^neral  Counsel,  and  other  policy 
interpretations  of  the  law  and 
regulations. 

Although  Social  Security  Rulings  do 
not  have  the  force  and  effect  of  the  law 
or  regulations,  they  are  binding  on  all 
components  of  the  Social  Security 
Administration,  in  accordance  with  20 
CFR  422.406(b)(1),  and  are  to  be  relied 
upon  as  precedents  in  adjudicating 
other  cases. 

If  this  Social  Security  Ruling  is  later 
superseded,  modified,  or  rescinded,  we 
will  publish  a  notice  in  the  Federal 
Register  to  that  effect. 

(Catalog  of  Federal  Domestic  Assistance. 
Program  Nos.  96.001 ,  Social  Security — 
Disability  Insurance;  96.002,  Social 
Security —  Retirement  Insurance;  96.004, 
Social  Security — Survivors  Insurance; 
96.005,  Special  Benefits  for  Disabled  Coal 
Miners;  96.006,  Supplemental  Security 
Income.) 

Dated:  )une  6.  1995.  p 

Shirley  S.  Chater, 
Commissioner  of  Social  Security. 

Sections  205(b)  and  221(d)  of  the 
Social  Security  Act  (42  U.S.C.  405(b) 
and  421(d))  Disability — Authority  of 
Appeals  Council  to  dismiss  a  request  for 
hearing  for  a  reason  for  which  the 
administrative  law  judge  could  have 
dismissed  the  request — res  judicata. 

20  CFR  404.957(c)(1) 

Harper  V.  Secretary  of  Health  and 
Human  Services.  978  F.2d  260  (6th  Qr. 
1992) 

The  claimant,  who  stopped  working 
in  January  1981,  filed  applications  for 
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disability  insurance  benefits  in  1981. 
1982.  and  1986.  The  Social  Security 
Administration  (SSA)  denied  all  of 
these  applications.  In  May  1987,  she 
filed  a  fourth  application.  SSA  denied 
this  application  initially  and  upon 
reconsideration,  and  the  claimant  did 
not  request  further  administrative 
review.  In  June  1988,  the  claimant  filed 
a  fifth  application  which  was  denied 
initially  and  upon  reconsideration.  The 
claimant  requested  and  received  a 
hearing  before  an  Administrative  Law 
Judge  (ALJ).  The  ALJ  issued  a  decision 
denying  her  application,  finding  that 
she  was  not  disabled  through  December 
31, 1986,  the  date  on  which  her  insured 
status  expired.  The  claimant  filed  a 
request  for  Appeals  Council  review.  The 
Appeals  Council  granted  the  request, 
vacated  the  ALJ's  decision,  and 
dismissed  the  request  for  hearing  on  the 
basis  of  administrative  res  judicata. 

The  Appeals  Council  concluded  that 
under  the  doctrine  of  adminisUative  res 
judicata.  20  CFR  404.957(c)(1),  the 
determination  denying  the  claimant's 
fourth  application  was  dispositive  of  her 
subsequent  claim. 

The  claimant  then  filed  a  civil  action. 
The  district  court  remanded  the  case  to 
the  Secretary  to  determine  whether  the 
determination  on  the  claimant's  fourth 
application  should  have  been  reopened 
pursuant  to  20  CFR  404.988(a).  The 
Appeals  Coimcil  found  no  basis  for 
reopening  that  determination,  and  again 
determined  that  the  request  for  hearing 
on  the  fifth  application  should  be 
dismissed  on  the  basis  of  res  judicata. 
The  case  was  returned  to  the  district 
court  which  upheld  the  action  of  the 
Appeals  Council.  The  claimant  then 
appealed  to  the  United  States  Court  of 
Appeals  for  the  Sixth  Circuit.  In  her 
appeal,  the  claimant  maintained  that  the 
ALJ's  decision  to  hold  a  heariag  and 
issue  a  decision  on  the  merits  was  not 
subject  to  review  by  the  Appeals 
Council.  She  further  argued  that  even  if 
the  ALJ  erred  in  holding  the  hearing,  the 
Appeals  Coimcil  could  not  dismiss  the 
request  for  hearing  on  the  basis  of  res 
judicata  after  the  ALJ  heard  the  case  on 
the  merits. 

The  Court  of  Appeals  stated  that  the  ALJ's 
action  in  holding  a  hearing  and  issuing  a 
decision  appeared  to  be  erroneous  and  that 
it  knew  of  no  reason  why  it  was  not  within 
the  province  of  the  Appeals  Council  to 
correct  the  error.  The  court  held  that  the 
Appeals  Council  has  authority  to  vacate  an 
ALJ's  decision  and  dismiss  the  request  for 
hearing  on  res  judicata  grounds  even  though 
the  ALJ  held  a  hearing  and  issued  a  decision 
on  the  merits. 

Per  Curiiun 

This  is  a  social  security  case  in  which 
the  appellant  filed  a  series  of  claims 


asserting  that  she  had  become  disabled 
before  her  insured  status  expired.  The 
main  question  before  us  is  whether, 
after  an  administrative  law  judge  has 
conducted  an  evidentiary  hearing 
despite  the  existence  of  an  earlier  final 
decision  denying  the  same  claim,  the 
Appeals  Council  can  deny  the  hearing 
request  retroactively,  thereby 
foreclosing  judicial  review.  The  district 
court  answered  this  question  in  the 
affirmative  and  dismissed  the  claimant's 
case.  We  agree  with  the  district  court's 
decision,  and  we  shall  affirm  the 
dismissal. 

I 


The  claimant,  Edith  Harper,  held  a  job 
for  a  ten-year  period  ending  in  January 
of  1981.  She  has  not  worked  since  that 
time,  and  her  insured  status  expired  on 
December  31, 1986. 

Ms.  Harper  filed  applications  for 
disability  insurance  benefits  on  April  7. 
1981,  February  8, 1982.  April  22,  1986, 
May  19. 1987,  and  June  23,  1988.  The 
first,  third,  and  fourth  applications  were 
denied  initially  and  upon 
reconsideration.  The  second  was  denied 
initially,  and  no  appeal  was  taken  fi-om 
its  denial.  Ms.  Harper  did  not  request  a 
hearing  before  an  administrative  law 
judge  vrith  respect  to  any  of  the  first 
four  applications. 

After  the  denial  upon  reconsideration 
of  her  fifth  claim,  Ms.  Harper  sought 
and  was  granted  a  hearing  before  an 
administrative  law  judge.  The  ALJ 
denied  the  fifth  claim  on  its  merits, 
finding  that  Ms.  Harper  had  not  been 
disabled  as  of  the  last  date  on  which  she 
was  insured.  Ms.  Harper  sought  review 
by  the  Appeals  Council,  which  granted 
review  in  a  letter  dated  March  12, 1990. 
In  the  same  letter,  the  council  alerted 
Ms.  Harper  to  the  possibility  that  her 
claim  would  be  disposed  of  on 
administrative  res  judicata  grounds. 

On  May  25, 1990.  the  Appeals 
Council  vacated  the  decision  of  the  ALJ 
and  retroactively  denied  the  request 
pursuant  to  which  the  ALJ  had 
conducted  the  hearing.  The  coimcil  took 
the  position  that  under  the  doctrine  of 
administrative  res  judicata,  the  denial  of 
Ms.  Harper's  fourth  claim  was 
dispositive  of  any  subsequent  claim. 
Following  initiation  of  the  present 
suit  for  judicial  review,  the  district  court 
remanded  the  matter  to  the  Appeals 
Council  for  a  determination  as  to 
whether  Ms.  Harper's  fourth  application 
for  benefits  should  have  been  reopened 
under  20  C.F.R.  §  404.988(a).  The 
council  declined  to  reopen  the  fourth 
claim,  finding  that  Ms.  Harper  had 
presented  no  new  evidence  as  to  her 
condition  before  December  31. 1986. 
The  council  again  determined  that  the 


fifth  claim  was  barred  by  the  doctrine  of 
res  judicata.  In  a  well  reasoned  opinion 
filed  by  the  district  court  (Graham.  J.)  on 
November  18.  1991,  the  court  then 
dismissed  Ms.  Harper's  lawsuit.  This 
appeal  followed. 

"The  first  question  we  must  address  is 
whether  the  federal  courts  have 
jurisdiction.  The  pertinent  statute.  42 
U.S.C.  §  405(g).  provides,  in  relevant 
part,  as  follows: 

"Any  individual,  after  any  final  decision  of 
the  Secretary  made  after  a  hearing  to  which 
he  was  a  party,  irrespective  of  the  amount  in 
controversy,  may  obtain  a  review  of  such  a 
decision  by  a  civil  action  commenced  within 
sixty  days.  •  •   *  "  (Emphasis  supplied.) 

The  Appeals  Council  determined  that 
the  final  decision  of  the  Secretary  was 
•the  denial  upon  reconsideration  of  the 
fourth  claim  in  1987.  The  final  decision 
of  the  Secretary  thus  appears  to  have 
been  made  before  any  evidentiary 
hearing  took  place,  which  would 
normally  preclude  judicial  review.  A 
refusal  to  reopen  a  prior  application  is 
not  a  final  decision  and  may  not  be 
reviewed  by  the  courts.  Califano  v. 
Sanders.  430  U.S.  99. 107-09.  97  S.Ct. 
980.  51  L.Ed.2d  192  (1977);  Blacha  v. 
Secretary  of  Health  and  Human 
Services.  927  F.2d  228  (6th  Cir.1990). 

Ms.  Harper  claimed  before  the  district 
court,  and  she  claims  here,  that  she  was 
deprived  of  property  without  due 
process  of  law  in  violation  of  her  rights 
under  the  Fifth  Amendment  of  the 
United  States  Constitution.  As  Califano 
noted,  where  a  constitutional  claim  is 
made  in  conjunction  with  a  social 
security  benefits  case,  jurisdiction  may 
attach  outside  the  scope  of  42  U.S.C. 
405(g)  and  despite  the  foreclosure,  in  42 
U.S.C.  405(h).  of  general  federal 
question  jurisdiction  over  social 
security  appeals.  (The  latter  section 
provides  that  "[nlo  action  against  the 
United  States,  the  Secretary,  or  any 
officer  or  employee  thereof  shall  be 
brought  under  section  1331  or  1346  of 
Title  28  to  recover  on  any  claim  arising 
under  this  subchapter.")  The  district 
court  thus  had  jurisdiction  to  entertain 
Ms.  Harper's  constitutional  claim, 
regardless  of  whether  jurisdiction 
existed  under  42  U.S.C.  405(g). 


n  « 

Ms.  Harper  contends,  as  we  have  said, 
that  the  action  of  the  Appeals  Council 
in  vacating  the  ALJ's  decision  to  grant 
a  hearing  on  the  merits  and  disposing  of 
the  case  on  res  judicata  grounds 
constituted  a  denial  of  due  process.  As 
a  preliminary  matter  we  note  a  potential 
stumbling  block  not  addressed  in  the 
parties'  briefs. 

Under  the  language  of  the  Fifth 
Amendment,  due  process  protections 


attach  only  to  "Ufe.  liberty,  or 
property."  Ms.  Harper  could  not  prevail 
on  her  constitutional  claim,  therefore, 
without  showing  that  she  was  deprived 
of  "property"  without  due  process  of 
law.  The  existence  of  a  property  interest 
here  is  far  from  self-evident. 

"The  definition  of  property  since  the  1972 
[Supreme  Court)  decision  in  Board  of 
Regents  v.  Roth  has  centered  on  the  concept 
of  'entitlement.'  The  Court  will  recognize 
interests  in  government  benefits  as 
constitutional  property'  if  the  person  can  be 
deemed  to  be  'entitled'  to  them.  Thus,  the 
applicable  federal,  state  or  local  law  which 
governs  the  disfiensation  of  the  benefit  must 
define  the  interest  in  such  a  way  that  the 
individual  should  continue  to  receive  it 
under  the  terms  of  the  law.  This  concept  also 
seems  to  include  a  requirement  that  the 
person  already  has  received  the  benefit  or  at 
least  had  a  previously  recognized  claim  of 
entitlement."  2  Rotunda  &  Nowak,  Treatise 
on  Constitutional  Law  §  17.5(a)  at  628  (1992). 

The  right  to  due  process  applies  to  the 
termination  of  government  benefits 
already  being  received,  Goldberg  v. 
Kelly.  397  U.S.  254.  90  S.Ct.  1011.  25 
L.Ed.2d  287  (1970),  but  Ms.  Harper  has 
never  received  disability  benefits.  Two 
of  our  sister  courts  of  appeals  have 
extended  Goldberg  to  applicants  for 
government  benefits  that  have  not  yet 
been  awarded.  See  Daniels  v.  Woodbury 
County.  Iowa.  742  F.2d  1128  (8th 
Cir.1984)  (finding  applicants  for  general 
assistance  on  the  county  level  had  a 
right  to  due  process),  and  Griffeth  v. 
Detrich,  603  F.2d  118  (9th  Cir.1979), 
cert,  denied  sub  nom.  Peer  v.  Griffeth, 
445  U.S.  970. 100  S.Ct.  1348.  64  L.Ed.2d 
247  (1980)  (finding  applicants  for 
benefits  under  state  general  assistance 
program  had  a  "legitimate  expectation 
of  entitlement"  because  of  mandatory 
language  in  state  statute). 

lae  Supreme  Court  has  recognized  a 
right  to  due  process  on  the  part  of  parole 
applicants  who  can  point  to  a  statute 
saying  that  prisoners  "shall"  be  released 
under  certain  conditions,  Greenholtz  v. 
Nebmska  Penal  Inmates,  442  U.S.  1.  99 
S.Ct.  2100,  60L.Ed.2d  668  (1979).  but 
the  Court  has  not  determined  whether 
applicants  for  monetary  benefits  have  a 
similar  right.  See  Lyng  v.  Payne,  476 
U.S.  926,  942,  106  S.Ct.  2333.  2343.  90 
L.Ed.2d  921  (1986)  ("We  have  never 
held  that  applicants  for  benefits,  as 
distinct  from  those  already  receiving 
them,  have  a  legitimate  claim  of 
entitlement  protected  by  the  Due 
Process  Clause  of  the  Fifth  or 
Fourteenth  Amendment").  See  edso  Peer 
V.  Griffeth,  445  U.S.  970. 100  S.Ct.  1348. 
64  L.Ed.2d  247  (1980)  (Rehnquist.  J., 
dissenting  £rom  denial  of  certiorari) 
("Particularly  when  the  only  [California] 
appellate  court  to  consider  the  question 
has  concluded  that  there  is  no  protected 


property  interest  under  state  law,  this 
extension  of  Goldberg  v.  Kelly  *  •  * 
should  receive  plenary  consideration  by 
this  Court").  The  Rotunda  and  Nowak 
treatise  comments  that  "[a]lthough  the 
Court  has  not  resolved  this  issue,  under 
the  'entitlement'  principle  it  would 
appear  that  a  person  has  no  property 
interest  in  a  benefit  unless  he  has 
previously  been  granted  it  by  the 
government."  2  Rotunda  &  Nowak. 
supra  §  17.5,  at  629. 

This  court  was  presented  with  an 
opportunity  to  adopt  Griffeth's 
"mandatory  language"  rationale  in 
Baker  v.  Cincinnati  Metropolitan 
Housing  Authority,  675  F.2d  836  (6th 
Cir.1982).  There  the  plaintiffs  sought 
changes  in  procedures  followed  by  a 
housing  authority  in  determining 
eligibility  for  a  new  Housing  and  Urban 
Development  program.  The  district 
court  relied  partially  on  Griffeth  in 
determining  that  persons  who  could 
show  they  met  the  criteria  for  the 
program  were  entitled  to  due  process 
protection.  Baker  v.  Cincinnati 
Metropolitan  Housing  Authority,  490 
F.Supp.  520,  532  (S.D.  Ohio  1980).  We 
decided  on  appeal  that  the  procedures 
satisfied  due  process,  but  we  did  not 
specifically  address  the  question 
whether  due  process  was 
constitutionally  required. 

In  the  case  at  bar  we  find  it 
unnecessary  to  decide  whether  Ms. 
Harper  had  a  "property"  interest  of 
which  she  could  not  be  deprived 
without  due  process.  Whether  or  not 
there  was  a  property  interest,  Ms. 
Harper  received  all  the  process  that 
would  have  been  due  under  any 
hypothesis. 

'The  regulations  promulgated  by  the 
Secretary  make  it  clear  that  an 
unappealed  denial  upon  reconsideration 
is  a  final  decision.  20  C.F.R.  §  404.921 
provides  as  follows: 

"The  reconsidered  determination  is 
binding  unless — 

(a)  You  or  any  other  ptarty  to  the 
reconsideration  requests  a  hearing  before  an 
administrative  law  judge  within  the  stated 
time  period  and  a  decision  is  made; 

(b)  The  expedited  appeals  process  is  used; 
or 

(c)  The  reconsidered  determination  is 
revised." 

Because  the  denial  of  Ms.  Harper's 
fourth  claim  upon  reconsideration  was 
not  appealed  or  revised,  and  because  the 
denial  was  not  followed  by  a  timely 
request  for  a  hearing  before  an  ALJ,  the 
denial  was  a  final  decision  of  the 
Secretary  that  was.  according  to  the 
regulation,  "binding."  The  ALJ  who 
heard  Ms.  Harper's  fifth  claim  was 
aware  of  this  problem,  yet  he  offered  nc 
explanation  of  his  failure  to  give  the 


reconsidered  denial  of  the  fourth  claim 
the  binding  effect  prescribed  by  the 
regulation.  The  ALJ's  decision  to  treat 
the  eiarlier  determination  as  non-binding 
appears  to  have  been  erroneous,  and  we 
know  of  no  reason  why  it  was  not 
within  the  province  of  the  Appeals 
Council  to  correct  the  error. 

In  Mullen  v.  Bowen,  800  F.2d  535  {6th 
Cir.1986)  (en  banc),  this  court  noted  that 
the  Appeals  Council  may  review  any 
determination  by  an  ALJ  that  it  chooses 
to  review,  whether  or  not  there  has  been 
an  application  for  such  review.'  See  id. 
at  545,  554  (Nelson,  J.,  concurring).  The 
Appeals  Council  is  empowered  to 
consider  all  aspects  of  a  decision,  even 
if  the  claimant  seeks  review  of  a  portion 
only — and  the  council  need  not  give 
notice  to  the  claimant  of  its  intent  to 
review  the  entire  decision.  Gronda  v. 
Secretary  of  Health  &■  Human  Services, 
856  F.2d  36.  38-39  (6th  Cir.1988).  cert, 
denied.  489  U.S.  1052, 109  S.Ct.  1312. 
103  L.Ed.2d  581  (1989).^ 

Notwithstanding  Mullen,  Ms.  Harper 
maintains  that  the  ALJ's  decision  to 
grant  a  hearing  was  not  subject  to 
review  by  the  Appeals  Council.  Even  if 
the  grant  of  a  hearing  was  improvident, 
she  suggests,  the  council  could  not  set 
the  grant  aside  and  invoke  the  doctrine 
of  res  judicata  after  the  ALJ  had  heard 
the  claim  on  the  merits.  In  cases  that  are 
almost  exactly  parallel  to  this  one^ 
however,  the  Courts  of  Appeals  for  the 
Fifth  and  Seventh  Qrcuits  have  held 
that  the  council  can  reopen  a  decision 
by  an  ALJ  to  grant  a  hearing,  and^-even 
if  a  hearing  has  actually  been  held — can 
dismiss  on  res  judicata  grounds.  Ellis  v. 
Schweiker,  662  F.2d  419  (5th  Cir.1981); 
Johnson  v.  Sullivan,  936  F.2d  974  (7th 
ar.l991).  See  also  Taylor  v.  Heckler. 
765  F.2d  872,  874-77  (9th  Cir.1985) 
(upon  second  application,  ALJ  reopened 
fir^  application  and  found  claimant 
disabled;  Appeals  Council  vacated  ALJ's 
decision  and  dismissed  on  res  judicata 
grounds).  We  agree  with  these 
decisions,  and  we  adopt  their  reasoning. 


'  Since  Mullen  was  decided,  the  Seventh  Circuit, 
sitting  en  banc,  has  reversed  an  earlier  panel 
decision  and  come  down  on  Mullen 's  side.  See 
Bauzo  V.  Bowen,  803  F.2d  917,  921  (7th  Cir.1986) 
(en  banc],  overruling  Scott  v.  Heckler,  758  F.2d  172 
(7th  Cir.l98S).  Seven  circuits  now  adhere  to 
Mullen's  view;  only  the  Third  Circuit  remains  on 
the  other  side.  See  Mullen.  800  F.2d  at  539  n.  4 
(citing  cases,  including  Powell  v.  Heckler,  783  F.2d 
396  (3rd  Cir.1986)). 

^  Gronda  forecloses  any  argument  that  the 
council  should  not  have  been  able  to  bar  Ms. 
Harper's  claim  on  res  judicata  grounds  because  she 
had  no  notice  that  res  judicata  might  be  used 
against  her.  The  point  is  moot,  however,  in  light  of 
the  council's  letter  of  March  12, 1990,  warning  Ms. 
Harper  of  its  intention  to  dismiss  her  claim  on  th^ 
basis  of  res  judicata  and  inviting  her  argument: 
against  such  action. 
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PouUn  V.  Bowen,  817  F.2d  865  (D.C. 
Cir.1987),  relied  on  by  Ms.  Harper,  is 
not  in  point.  In  Poulin  the  ALJ  reopened 
a  prior  claim  and  considered  it  on  the    . 
merits.  The  Appeals  Council  also 
considered  the  claim  on  the  merits.  The 
court  of  appeals  simply  held  that  where 
,  the  Secretary  does  not  rely  on  the  res 
judicata  defense  in  agency  proceedings, 
he  cannot  raise  it  initially  upon  judicial 
review. 

Ms.  Harper  also  contends  that  one  of 
the  forms  she  received  from  the  agency 
was  misleading  about  her  right  to  future 
appeals  of  the  denial  of  benefits.  The 
brief  she  filed  in  this  court  refers  to  a 
letter  she  addressed  to  the  Appeals 
Council  on  this  issue,  but  the  letter  is 
not  a  part  of  the  administrative  record. 
Because  the  record  does  not  indicate 
that  the  issue  was  raised  at  the 
administrative  level,  we  are  not  in  a 
position  to  consider  the  issue.  See  Hix 
V  Director,  Office  of  Workers'  Comp. 
Programs.  824  F.2d  526  (6th  Cir.1987). 

For  the  reasons  stated,  we  find  no 
error  in  the  decision  of  the  district 
court.  The  order  in  which  that  court 
dismissed  Ms.  Harper's  lawsuit  is 
therefore  AFFIRMED. 

|FR  Doc.  95-14775  Filed  6-15-95;  8:45  am] 
BILUNG  COOC  4190-29-P 


DEPARTMENT  OF  TRANSPORTATION 

Aviation  Proceedings;  Agreements 
filed  during  the  Weel(  Ended  June  2, 
1995 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C  412 
and  414.  Answers  may  be  filed  within 
21  d^ys  of  date  of  filing. 

Docket  Number:  50375. 

Datefiled.May  30,  i995 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  TC2  Telex  Mail  Vote  742, 
Pares  Within  Africa,  r-1— 071ww,  r-2 — 
079c. 

Proposed  Effective  Date:  June  15, 
1995. 

Docket  Number:  5Q37Q. 

Date  filed:  May  30, 1995. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  CSC/Reso  064  dated  April  25, 
1995,  Finally  Adopted  Resolutions— 17, 
1995  CSC,  CSC/Minutes/021  dated 
April  17,  1995.  r-l— 003,  r-2— 600.  r- 
3_600a,  r-4 — 600d,  r-5— 600e,  r-6 — 
606,  r-7— 607,  r-8— €60,  r-9— €62.  r- 
10 — 666,  r-11— €70,  r-12— 671,  r-13— 
683,  r-l  4 — 685,  r-l  5 — 686,  r-16— 
1600b,  r-17— 1600b(II),  r-18— 1600f.  r- 
19— 1600r.  r-20— 1601.  r-21— 1605.  r- 


22—1608,  r-23— 1610,  r-24— 1640,  r- 
25—1673. 

Proposed  Effective  Date:  October  1, 
1995. 

Paulette  V.  Twine, 

Chief,  Documentary  Services  Division. 
(FR  Doc.  95-14763  Filed  6-15-95;  8:45  am] 
8ILUN0  CODE  4eiO-62-P 
.■ 

Notice  of  Applications  for  Certificates 
of  Public  Convenience  and  Necessity 
and  Foreign  Air  Carrier  Permits  Filed 
Under  Subpart  Q  During  the  Week 
Ended  June  2, 1995 

The  following  AppUcations  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  Subpart  Q  of 
the  Department  of  Transportation's 
Procedural  Regulations  (See  14  CFR 
302.1701  et.  seq.).  The  due  date  for 
.\nswers,  Conforming  Applications,  or 
Motions  to  Modify  Scope  are  set  forth 
below  for  each  application.  Following 
the  Answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases 
a  final  order  without  further 
proceedings. 

Docket  Number:  50377. 

Date  filed:  May  31,  1995. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  June  28, 1995 

Description:  Application  of  Shuttle 
America  Airlines,  Inc.  pursuant  to  49 
U.S.C.  41102  and  Subpart  Q  of  the 
Regulations,  requests  authority  to 
engage  in  interstate  scheduled  air 
transportation  of  passengers,  property, 
and  mail:  Between  a  place  in  (i)  a  State, 
territory,  or  possession  of  the  United 
States  and  a  place  in  the  District  of 
Columbia  or  another  State,  territory  or 
possession  of  the  United  States;  (ii) 
Hawaii  and  another  place  in  Hawaii 
through  the  airspace  over  a  place 
outside  Hawaii;  (iii)  the  District  of 
Columbia  and  another  place  in  the 
District  of  Columbia;  and  (iv)  a  territory 
or  possession  of  the  United  States  and 
another  place  in  the  same  territory  or 
possession. 

Docket  Number:  50379. 

Date  filed:  ]une  1,  1995. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  June  29,  1995. 

Description:  Application  of  Custom 
Air  Transport,  Inc.,  pursuant  to  49 
U.S.C.  Section  41102.  and  Subpart  Q  of 
the  Regulations,  requests  issuance  of  a 
Certificate  of  Public  Convenience  and 
Necessity  to  provide  Scheduled 
Interstate  Air  Transportation  of  property 


and  mail  within  and  between  various 

points  in  the  United  States. 

Paulette  V.  Twine. 

Chief  Documentary  Services  Division. 

[FR  Doc.  95-14762  Filed  6-15-95;  8:45  am) 

Btt.UNG  COOE  4910-«2-4> 

Federal  Aviation  Administration 

Notice  of  Intent  To  Rule  on  Application 
to  Impose  and  Use  the  Revenue  from 
a  Passenger  Facility  Charge  (PFC)  at 
San  Jose  International  Airport,  San 
Jose,  CA. 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 


SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
appUcation  to  impose  and  use  revenue 
from  a  PFC  at  San  Jose  International 
under  the  provisions  of  the  Aviation 
Safety  and  Capacity  Expansion  Act  of 
1990  (Title  IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990  (Public  Law 
101-508)  and  14  CFR  part  158. 
DATES:  Comments  must  be  received  on 
or  before  July  17. 1995. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Federal  Aviation 
Administration.  Airports  Division, 
15000  Lawndale,  CA.  90261  or  San 
Francisco  Airports  District  Office,  831 
Mitten  Road,  Room  210.  Burlingame, 
CA.  94010-1303.  In  addition,  one  copy 
of  any  comments  submitted  to  the  FAA 
must  be  mailed  or  delivered  to  Mr. 
Ralph  Tonseth,  Director  of  Aviation,  at 
the  following  address:  City  of  San  Jose, 
San  Jose  International  Airport,  1661 
Airport  Boulevard,  San  Jose,  California 
95110-1285.  Air  Carriers  and  foreign  air 
carriers  may  submit  copies  of  written 
comments  previously  provided  to  the 
aty  of  San  Jose  under  §  158.23  of  part 
158. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Joseph  R.  Rodriguez,  Supervisor, 
Plaiming  and  Programming  Section, 
Airports  District  Office.  831  Mitten 
Road.  Room  210,  Burlingame,  CA. 
94010-1303.  Telephone:  (415)  876- 
2805.  The  application  may  be  reviewed 
in  person  at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at  San 
Jose  International  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  budget 


Reconciliation  Act  of  1990  (Pub.  L.  101- 
508)  and  part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 

On  June  5, 1995,  the  FAA  determined 
that  the  application  to  impose  and  use 
a  PFC  submitted  by  the  Qty  of  San  Jose 
was  substantially  complete  within  die 
requirements  of  §  158.25  of  part  158. 
The  FAA  will  approve  or  disapprove  the 
application,  in  whole  or  in  part,  no  later 
than  September  5, 1995. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  proposed  PFC:  $3.00. 

Proposed  charge  effective  date: 
September  1,  1995. 

Proposed  charge  expiration  date: 
March  15,  1998. 

Total  estimated  PFC  revenue: 
$9,094,000.00. 

Brief  description  of  the  proposed 
projects: 

Impose  and  Use  Projects:  Project  No. 
36  Rim  way  30L  Reconstruction  (B  to  C), 
Project  No.  37  nmway  30L 
Reconstruction  (C  to  L),  Project  No.  38 
Reconstruction  runway  SOL  (J  to  L), 
Project  No.  39  Reconstruction  of 
Taxiways  Y  and  K. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  Air  Taxi 
Commercial  Operators  (ATCO)  filing 
FAA  Form  1800-31. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT  and  at  the  FAA 
Regional  Airports  Division  located  at: 
15000  Aviation  Blvd.,  Lawndale.  CA 
90261.  In  addition,  any  person  may, 
upon  request,  inspect  the  application, 
notice  and  other  documents  germane  to 
the  application  in  person  at  the  City  of 
San  Jose,  CA. 

Issued  in  Hawthorne,  California,  on  June  5, 
1995. 
Herman  C.  Bliss, 

Manager,  Airports  Division,  Western -Pacific 
Region. 

|FR  Doc.  95-14787  Filed  6-15-95;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

June  9.  1995. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collecHon  requirement(s)  to 
0MB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 


calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 

Financial  Management  Service  (FMS) 

OMB  Number:  1510-0034. 

Form  Number:  POD  315. 

Type  of  Review:  Extension. 

Title:  Depositor's  Application  to 
Withdraw  Postal  Savings. 

Description:  This  form  is  used  as  an 
application  for  payment  by  depositor  or 
other  legal  representatives.  This  form 
serves  to  identify  the  depositor  and 
insures  payment  is  made  to  the  proper 
person. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
1,075. 

Estimated  Burden  Hours  Per 
Response:  30  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
538  hours. 

Clearance  Officer:  Jacqueline  R.  Perry 
(301)  344-8577,  Financial  Management 
Service,  3361-L  75th  Avenue,  Landover, 
MD  20785. 

OMB  Reviewer:  Milo  Sunderhauf 
(202)  395-7340,  Office  of  Management 
and  Budget,  Room  10226,  New 
Executive  Office  Building,  Washington, 
DC  20503. 
Lois  K.  HoUand. 

Departmental  Reports  Management  Officer. 
[FR  Doc.  95-14008  Filed  6-15-95;  8:45  am) 
BiLLMQ  COOE  4810-36-11 


Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

June  9,  1995. 

The  Etepartment  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calUng  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  E)epartment 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110. 1425  New  York 
Avenue,  NW..  Washington,  DC  20220. 

Bureau  of  Alcohol,  Tobacco  and 
Firearms  (BATF) 

OMB  Number:  1512-0354. 


Recordkeeping  Requirement  ID 
Number:  ATF  REC  5170/3. 

Type  of  Review:  Extension. 

Title:  Retail  Liquor  Dealers  Records  of 
Receipts  of  Alcoholic  Beverages  and 
Commercial  Invoices. 

Description:  Audit  trail  records  show 
amounts  purchased  and  from  whom; 
completes  final  audit  trail  established  at 
distilled  spirits  plant.  Protection  of  the 
revenue.  The  collection  of  information 
is  contained  in  27  CFR  194.234. 

Respondents:  Business  or  other  for- 
profit.  State,  Local  or  Tribal 
Government. 

Estimated  Number  of  Recordkeepers: 
455,000. 

Estimated  Burden  Hours  Per 
Recordkeeper:  1  hour. 

Frequency  of  Response:  Other. 

Estimated  Total  Recordkeeping 
Burden:  455,000  hours. 

OMB  Number:  1512-0384. 

Recordkeeping  Requirement  ID 
Number:  ATF  REC  5620/2. 

Type  of  Review:  Extension. 

Title:  Airlines  Withdrawing  Stock 
from  Customs  Custody. 

Description:  Airlines  may  withdraw 
tax-exempt  distilled  spirits,  wine,  and 
beer  from  Customs  custody  for  foreign 
ffights.  Required  record  shows  amount 
of  spirits  and  wine  withdrawn  and  flight 
identification;  also  has  Customs 
certification;  enables  ATF  to  verify  that 
tax  is  not  due;  allows  spirits  and  wines 
to  be  traced  and  maintains 
accountability.  Protects  tax  revenues. 
The  collections  of  information  are 
contained  in  27  CFR  252.280  and 
252.281. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Recordkeepers: 
25. 

Estimated  Burden  Hours  Per 
Mecordkeeper:  100  hours. 
/     Frequency  of  Response:  Other. 

Estimated  Total  Recordkeeping 
Burden:  2,500  hours. 

Clearance  Officer:  Robert  N.  Hogarth 
(202)  927-8930,  Bureau  of  Alcohol, 
Tobacco  and  Firearms,  Room  3200,  650 
Massachusetts  Avenue,  NW., 
Washington,  DC  20226. 

OMB  Reviewer:  Milo  Sunderhauf 
(202)  395-7340,  Office  of  Management 
and  Budget,  Room  10226,  New 
Executive  Office  Building,  Washington, 
ex:  20503. 
Lois  K.  HoUand, 

Departmental  Reports  Management  Officer. 
[FR  Doc.  95-14809  Filed  6-15-95;  8:45  am) 
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Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 


June  9, 1995. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury,  Room  2110,  1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 

Special  Request:  On  behalf  of  the 
Bureau  of  Alcohol,  Tobacco  and 
Firearms,  the  Department  of  the 
Treasury  is  requesting  OMB  review  and 
approval  of  the  information  collection 
described  below  by  June  30, 1995.  This 
form  has  been  revised  to  consolidate  it 
with  other  related  ATF  information 
collections.  Because  of  the  length  of 
ATF  F  7  (5310.12),  it  cannot  be 
published  to  allow  public  review  and 
comment.  A  copy  of  ATF  F  7  (5310.12) 
may  be  obtained  by  calling  or  writing  to 
the  ATF  Clearance  Officer  listed  below. 
All  comments  must  be  received  by  close 
of  business  June  27.  1995. 

Bureau  of  Alcohol,  Tobacco  and 
Firearms  (BATF) 

OMB  Number:  1512-0042. 
Form  Number:  ATF  F  7  (5310.12). 
Type  of  Review:  Revision. 
Title:  Application  for  License  under 
18  U.S.C,  Chapter  44,  Firearms. 

Description:  This  form  is  used  by  the 
public  when  applying  for  a  Federal 
fireanns  license  as  a  dealer,  importer,  or 
manufacturer.  The  information 
requested  on  the  form  establishes 
eligibility  for  the  license  used.  The  form 
is  also  used  when  a  license  for  activities 
to  deal,  manufacture  or  import,  and 
when  responsible  persons  eu^  added  to 
an  existing  license. 

Respondents:  Individuals  or 
households.  Business  or  other  for-profit. 

Estimated  Number  of  Respondents: 
150,000. 

Estimated  Burden  Hours  Per 
Respondent:  1  houj,  15  minutes. 
Frequency  of  Response:  On  occasion. 
Estimated  Total  Reporting  Burden: 
187,700  hours. 

Clearance  Officer:  Robert  N.  Hogarth 
(202)  927-8930,  Bureau  of  Alcohol, 
Tobacco  and  Fireanns,  Room  3200,  650 
Massachusetts  Avenue,  NW., 
Washington,  DC  20226. 

OMB  Reviewer:  Milo  Sunderhauf 
(202)  395-7340,  Office  of  Management 


and  Budget,  Room  10226,  New 

Executive  Office  Building.  Washington, 

DC  20503. 

Lois  K.  Holland. 

Departmental  Reports  Management  Officer. 

IFR  Doc.  95-14810  Filed  6-15-95;  8:45  am) 
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Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

June  1,  1995. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980. 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  IDepartment 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1 545-1 1 34. 

Regulation  ID  Number:  IA-141-83 
Final  (T.D.  8270). 

Type  of  Review:  Extension. 

Title:  Instalhnent  Method  Reporting 
by  Dealers  iif  Personal  Property. 

Description:  These  regulations 
provide  guidance  with  respect  to  the 
manner  in  which  dealers  are  required  to 
account  for  installment  sales. 

Respondents:  Business  or  other  for- 
profit.  State,  Local  or  Tribal 
Government. 

Estimated  Number  of  Respondents: 
50,000. 

Estimated  Burden  Hours  Per 
Respondent:  10  hours. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
500,000  hours. 

OMB  Number:  1545-1326. 

Form  Number:  IRS  Form  2555-EZ. 

Type  of  Review:  Extension. 

Title:  Foreign  Earned  Income 
Exclusion. 

Description:  This  form  is  used  by  U.S. 
citizens  and  resident  aliens  who  qualify 
for  the  foreign  earned  income  exclusion. 
This  information  is  used  by  the  Service 
to  determine  if  a  taxpayer  quahfies  for 
the  exclusion.  Form  2555-EZ  is  a  less 
burdensome  form  that  will  be  used 
where  foreign  earned  income  is  $70,000 
or  less. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  43,478. 


Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 

Recordkeeping — 26  min. 

Learning  about  the  law  or  the  form — 
17  min.  Preparing  the  form — 42 
min.  Copying,  assembling,  and 
sending  the  form  to  the  IRS — 35 
min. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  87,391  hours. 

Clearance  Officer:  Garrick  Shear  (202) 
622-3869,  Internal  Revenue  Service, 
Room  5571,  1111  Constitution  Avenue, 
NW.,  Washington,  DC  20224. 

OMB  Reviewer:  Milo  Sunderhauf 
(202)  395-7340,  Office  of  Management 
and  Budget,  Room  10226,  New 
Executive  Office  Building,  Washington, 
DC  20503. 
Lois  K.  Holland. 

Departmental  Reports  Management  Officer. 
IFR  Doc.  95-14811  Filed  6-15-95;  8:45  am] 
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Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

June  6, 1995. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed-to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasiuy,  Room  2110,  1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-1362. 

Form  Number:  IRS  Form  8835. 

Type  of  Review:  Revision. 

Title:  Renewal  Electricity  Production 
Credit. 

Description:  Filers  claiming  the 
general  business  credit  for  electricity 
produced  from  certain  renewable 
resources  under  code  sections  38  and  45 
must  file  Form  8835. 

Respondents:  Business  or  other  for- 
profit.  Individuals  or  households 

Estimated  Number  of  Respondents/ 
Recordkeepers:  70 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 

Recordkeeping — 9  hr.,  5  min. 

Learning  about  the  law  or  the  form — 
6  min. 

Preparing  and  sending  the  form  to  the 
IRS— 15  min. 


Frequency  of  Response:  Annually. 

Estimated  Total  Reporting  Burden: 
500,000  hours. 

Clearance  Officer:  Garrick  Shear  (202) 
622-3869,  Internal  Revenue  Service, 
Room  5571,  1111  Constitution  Avenue, 
NW.,  Washington,  DC  20224. 

OMB  Reviewer:  Milo  Sunderhauf 
(202)  395-7340,  Office  of  Management 
and  Budget,  Room  10226,  New 
Executive  Office  Building,  Washington, 
DC  20503. 
Lois  K.  HoUand, 

Departmental  Reports  Management  Officer. 
IFR  Doc.  95-14812  Filed  6-15-95;  8:45  ami 
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Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

June  9, 1995. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  imder  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-0823. 

Regulation  ID  Number:  Fl-221-83 
NPRM;  FI-100-83  Temporary 
Regulations. 

Type  of  Review:  Extension. 

Title:  Indian  Tribal  Governments 
Treated  as  States  for  Certain  Purposes. 

Description:  The  regulations  provide 
that  if  the  governing  body  of  a  tribe,  or 
its  subdivision,  is  not  designated  as  an 
Indian  tribal  government  or  subdivision 
thereof  for  purposes  of  sections 
7701(a)(40)  and  7871,  it  may  apply  for 
a  ruling  from  the  IRS. 

Respondents:  State,  Local  or  Tribal 
Government. 


Estimated  Number  of  Respondents: 
25. 

Estimated  Burden  Hours  Per 
Respondent:  1  hour. 

Frequency  of  Response:  Other  (Once). 

Estimated  Total  Reporting  Burden:  25 
hours. 

OMB  Number:  1545-1138. 

Regulation  ID  Number:  INTL-955-86 
Final  (T.D.  8350). 

Type  of  Review:  Extension. 

Title:  Requirements  For  Investments 
to  Qualify  Under  Section  936(d)(4)  as 
Investments  in  Qualified  Caribbean 
Basin  Countries. 

Description:  The  collection  of 
information  is  required  by  the  Internal 
Revenue  Service  to  verify  that  an 
investment  qualifies  under  Internal 
Revenue  Code  (IRC)  section  936(d)(4). 
The  recordkeepers  will  be  possession 
corporations,  certain  financial 
institutions  located  in  Puerto  Rico,  and 
borrowers  of  funds  covered  by  this 
regulation. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Recordkeepers: 
50. 

Estimated  Burden  Hours  Per 
Recordkeeper:  30  hours. 

Frequency  of  Response:  Other. 

Estimated  Total  Recordkeeping 
Burden:  l;500  hours. 

OMB  Number:  1545-1331. 

Regulation  ID  Number:  PS-55-89 
Final. 

Type  of  Review:  Extension. 

Title:  General  Asset  Accounts  Under 
the  Accelerated  Cost  Recovery  System. 

Description:  The  regulations  describe 
the  time  and  manner  of  making  the 
election  described  in  Internal  Revenue 
Code  (IRC)  Section  168(i)(4).  Basic 
information  regarding  this  election  is 
necessary  to  monitor  compliance  with 
the  rules  in  IRC  Section  168. 

Respondents:  Business  or  other  for- 
profit.  Farms. 

Estimated  Number  of  Respondents: 
1,000. 

Estimated  Burden  Hours  Per 
Respondent:  15  minutes. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting  Burden: 
250  hours. 


OMB  Number;  1545-1338. 

Regulation  ID  Number:  PS-1 03-90 
Final. 

Type  of  Review:  Extension. 

Title:  Election  Out  of  Subchapter  K  for 
Producers  of  Natural  Gas. 

Description:  Under  section  1.761- 
2(d)(5)(i),  gas  producers  subject  to  gas 
balancing  agreements  on^e 
regulation's  effective  date  are  to  file 
Form  3115  and  certain  additional 
information  to  obtain  the 
Commissioner's  consent  to  a  change  in 
method  of  accounting  to  either  of  the 
two  new  permissible  accounting 
methods  in  the  regulations. 

Respondents:  Business  or  other  for- 
profit.  Individuals  or  households. 

Estimated  Number  of  Respondents: 
5,000. 

Estimated  Burden  Hours  Per 
Respondent:  30  minutes. 

Frequency  of  Response:  Other  (One- 
time only). 

Estimated  Total  Reporting  Burden: 
2.500  hours. 

OMB  Number:  1545-1416. 

Form  Number:  IRS  Form  8847  and 
Schedule  A.  (Form  8847). 

Type  of  Review:  Revision. 

Title:  Credit  for  Contributions  to 
Selected  Community  Development 
Corporations  (8847);  and  Receipt. 
Designation  and  Certification  of 
Qualified  Contribution  to  a  Selected 
Community  Development  Corporation 
(CDC)  (Schedule  A). 

Description:  Form  8847  is  used  to 
claim  a  credit  for  contributions  to  a 
selected  community  development 
corporation  (CDC).  The  CDC  issued 
Schedule  A  (Form  8847).  with  Part  I 
completed,  to  the  contributor  to  verify 
the  contributor,  to  verify  the 
contribution  and  to  show  the  amount 
designated  as  eligible  for  the  credit.  The 
taxpayer  certifies  the  contribution  made 
in  Part  II  of  Schedule  A. 

Respondents:  Business  or  other  for- 
profit.  Individuals  or  households. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  5.000. 

Estimated  Burden  Hours  Per 
Respon  den  t/Recordkeeper: 


Form  8847 


Schedule  A  (term 
8847) 


Recordkeeping „....    5  hr.,  16  min 

Learning  about  ttw  law  or  ttw  form „. 18  min 

Preparing  arxl  sending  ttie  form  to  the  IRS  23  min 


3  hr.,  17 

Omin. 

3mia 


Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  45,600  hours. 


Clearance  Officer:  Garrick  Shear. 
(202)  622-3869.  Internal  Revenue 
Service,  Room  5571,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 


OMB  Reviewer:  Milo  Sunderhauf 
(202)  395-7340,  Office  of  Management 
and  Budget,  Room  10226.  New 
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Executive  Office  Building,  WashingtQp, 
DC  20503. 
Lois  K.  Holland. 

Departmental  Reports  Management  Officer. 
[FR  Doc.  95-14813  Filed  6-15-95;  8:45  am] 

BILUNG  COOe  4SJO-01-P 


Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

June  9. 1995. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
0MB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980. 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
'  Clearance  Officer.  Department  of  the 
Treasury.  Room  2110. 1425  New  York 
Avenue  NW..  Washington,  DC  20220. 
Special  Request:  In  order  to  conduct 
the  focus  group  interviews  described 
below  in  a  timely  manner,  the 
Department  of  the  Treasury  is 
requesting  Office  of  Management  and 
Budget  (OMB)  review  and  approval  of 
this  information  collection  by  June  23. 
1995.  To  obtain  a  copy  of  this  survey, 
please  write  to  the  IRS  Clearance  Officer 
at  the  address  listed  below. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-1432. 

Project  Number:  PC:V  95-0 10-G. 

Type  of  Review:  Revision. 

Title:  Fairness  and  Integrity  Focus 
Group  Interviews: 

Description:  The  purpose  of  this  study 
is  to  obtain  more  specific  information 
about  taxpayers'  perceptions  of  the 
integrity  and  fairness  of  IRS  employees, 
and  to  assess  the  relationship  of  these 
perceptions  to  compliance  attitudes. 

Respondents:  Individuals  or 
households.  Business  or  other  for-profit. 


Estimated  Number  of  Respondents: 

25. 

Estimated  Burden  Hours  Per 
Respondent:  3  hours. 

Frequency  of  Response:  Other. 

Estimated  Total  Reporting  Burden: 
888  hours. 

Clearance  Officer:  Garrick  Shear. 
(202)  622-3869.  Internal  Revenue 
Service.  Room  5571.  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 

OMB  Reviewer:  Milo  Sunderhauf. 
(202)  395-7340,  Office  of  Management 
and  Budget,  Room  10226,  New 
Executive  Office  Building,  Washington, 
DC  20503. 
Lois  K.  Holland. 

Departmental  Reports  Management  Officer. 
[FR  Doc.  95-14814  Filed  6-15-95;  8:45  am] 

BiLUNO  COOE  4S30-01-«> 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Rehabilitation  Research  and 
Development  Service  Scientific  Merit 
Review  Board;  Notice  of  Meeting 

The  Department  of  Veterans  Affairs 
gives  notice  under  Public  Law  92-463 
(Federal  Advisory  Committee  Act)  as 
amended,  by  section  5(c)  of  Public  Law 
94-409  that  a  meeting  of  the 
Rehabilitation  Research  and 
Development  Service  Scientific  Merit 
Review  Board  will  be  held  at  the  Vista 
International  Hotel.  1400  M  Street.  NW, 
Washington,  DC,  on  July  11  through  July 
14,  1995. 

The  session  on  July  11, 1995,  is 
scheduled  to  begin  at  6:30  p.m.  and  end 
at  9:30  p.m.  The  sessions  on  July  12,  13. 
14,  1995,  are  scheduled  to  begin  at  8 
a.m.  and  end  at  5  p.m.  The  purpose  of 
the  meeting  is  to  review  rehabilitation 
research  and  development  applications 
for  scientific  and  technical  merit  and  to 
make  recommendations  to  the  Director, 
RehabiUtation  Research  and 
Development  Service,  regarding  their 
funding. 


The  meeting  will  be  open  to  the 
public  up  to  the  seating  capacity  of  the 
room  for  the  July  11th  session  for  the 
discussion  of  administrative  matters,  the 
general  status  of  the  program,  and  the 
administrative  details  of  the  review 
process.  On  July  12-14, 1995,  the 
meeting  is  closed  during  which  the 
Board  will  be  reviewing  research  and 
development  applications. 

This  review  involves  oral  comments, 
discussion  of  site  visits,  staff  and 
consultant  critiques  of  proposed 
research  protocols,  and  similar 
analytical  documents  that  necessitate 
the  consideration  of  the  personal 
qualifications,  performance  and 
competence  of  individual  research 
investigators.  Disclosure  of  such 
information  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy.  Disclosure  would  also  reveal 
research  proposals  and  research 
underway  which  could  lead  to  the  loss 
of  these  projects  to  third  parties  and 
thereby  frustrate  future  agency  research 
efforts. 

Thus,  the  closing  is  in  accordance 
with  5  U.S.C.  552b(c)(6).  and  (9)(B)  and 
the  determination  of  the  Secretary  of  the 
Department  of  Veterans  Affairs  under 
Sections  10(d)  of  Pub.  L.  92-463  as 
amended  by  Section  5(c)  of  Pub.  L.  94- 
409. 

Due  to  the  limited  seating  capacity  of  • 
the  room,  those  who  plan  to  attend  the 
open  session  should  write  to  Ms. 
Victoria  Mongiardo,  Program  Analyst, 
RehabiUtation  Research  and 
Development  Service,  Department  of 
Veterans  Affairs,  103  South  Gay  Street, 
Baltimore.  Maryland  21202.  Phone 
(410-962-2563)  at  least  five  days  before 
the  meeting. 

Dated:  June  8,  1995. 
By  direction  of  the  Secretary. 
Heyward  Bannister, 
Committee  Management  Officer. 
[FR  Doc.  95-14729  Filed  6-15-95;  8:45  am) 
BH.UNQ  COOE  8320-01-M 


Sunshine  Act  Meetings 


Federal  Register 
Vol.  60.  No.  116 

Friday,  June  16,  1995 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  "Govemment  in  the  Sunshine  Act"  (Pub. 
L  94-409)  5  U.S.C.  552b(e)(3). 


FEDERAL  RESERVE  SYSTEM 

TIME  AND  DATE:  10:00  a.m.,  Wednesday, 
June  21. 1995. 

PLACE:  William  McChesney  Martin,  Jr. 
Federal  Reserve  Board  Building.  C 
Street  entrance  between  20th  and  21st 
Sti«ets,  N.W.,  Washington,  D.C.  20551. 

Note:  Until  further  notice,  o(>en  meetings 
will  be  held  in  the  Martin  Building,  not  the 
Eccles  Building. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

Summary  Agenda 

Because  of  its  routine  nature,  no 
substantive  discussion  of  the  following  item 
is  anticipated.  This  matter  will  be  voted  on 
without  discussion  unless  a  member  of  the 
Board  requests  that  the  item  be  moved  to  the 
discussion  agenda. 

1.  Publication  of  a  notice  requesting 
comment  on  Regulation  Z  (Truth  in  Lending] 
rules  for  consumer  credit  advertisements. 

Discussion  Agenda 

2.  Publication  for  comment  of  proposed 
amendments  to  the  Board's  risk-based  capital 
guidelines  to  incorporate  a  measure  for 
market  risk  in  foreign  exchange  and 
commodity  activities  and  in  the  trading  of 
debt  and  equity  instruments. 

3.  Publication  for  comment  of  proposed 
amendments  to  Regulation  T  (Credit  by 
Brokers  and  Dealers]  (proposed  earlier  for 
public  comment;  Docket  No.  R-0772). 

4.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

Note:  This  meeting  will  be  recorded  for  the 
benefit  of  those  unable  to  attend.  Cassettes 
will  be  available  for  listening  in  the  Board's 
Freedom  of  Information  Office,  and  copies 
may  be  ordered  for  $5  per 'cassette  by  calling 
(202)  452-3684  or  by  writing  to:  Freedom  of 
Information  Office,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington,  D.C. 
20551. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204. 

Dated:  June  14. 1995. 
Jennifer  J.  Johnson. 

Depu  ty  Secretary  of  the  Board. 

(FR  Doc.  95-14880  Filed  6-14-95;  10:35  am] 

BILUNG  COOE  621(M)1-P-M 


FEDERAL  RESERVE  SYSTEM 

TIME  AND  date:  Approximately  11:00 
a.m..  Wednesday.  June  21. 1995. 
following  a  recess  at  the  conclusion  of 
the  open  meeting. 

PLACES:  William  McChesney  Martin,  Jr. 
Federal  Reserve  Board  Building.  C 
Street  entrance  between  20th  and  21st 
Streets.  N.W.,  Washington,  D.C.  20551. 
STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (app>ointments, 
promotions,  assignments,  reassignments,  and 
salary  actions]  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  times  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204.  You  may  call 
(202)  452-3207,  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  June  14,  1995. 
JennifiBr  J.  Johnson, 

Deputy  Secretary  of  the  Board. 

(FR  Doc.  95-14881  Filed  6-14-95;  10:36  am] 

ULUNQ  COOE  BZ10-01-P-M 


U.S.  NATIONAL  COMMISSION  ON  LIBRARIES 
AND  INFORMATION  SaENCE 

STATUS:  Open. 

MEETING:  Meeting  of  the  U.S.  National 

Commission  on  Libraries  and 

Information  Science  (NCLIS). 

DATE  AND  TIME:  July  14.  1995—9:00 

a.m.-3:30  p.m.;  July  15. 1995 — 8:30 

a.m.-3:00  p.m. 

PLACE:  July  14.  1995— The  Carnegie 

Library  of  Pittsburgh;  July  15. 1995 — 

Hyatt  Regency  Pittsburgh. 

MATTERS  TO  BE  DISCUSSED: 

Chairperson's  and  Executive  Director's 

reports 
Organizational  status  of  NCLIS  and  other 

federal  agencies 
Legislative  update 
Budgetary  status  of  NCLIS.  FY  1995 
Status  of  NCLIS  activities,  FY  1995 
Performance  measures  and  budget  request  for 

NCLIS,  FY  1997 
Presentation  on  library  and  community 

connections  in  Pittsburgh/Allegheny 

County 
Status  report  on  the  information 

infrastructure 


Intellectual  property  and  copyright 
Discussion  of  NCUS  activities  addressing 

information  infrastructure,  copyright,  et  al. 
Presentation  on  American  Association  of  Law 

Libraries 

To  request  further  information  or  to 
make  special  arrangements  for 
physically  challenged  persons,  contact 
Barbara  Whiteleather  (202-606-9200) 
no  later  than  one  week  in  advance  of  the 
meeting. 

Dated:  June  12, 1995. 
Peter  R.  Young, 

NCUS  Executive  Director. 

[FR  Doc.  95-14906  Filed  6-14-95;  1:11  pmj 

BHJJNG  CODE  7S27-01-M 

UNPTED  STATES  POSTAL  SERVICE 
Notice  of  Vote  To  Close  Meeting 

At  its  meeting  on  June  5,  1995,  the 
Board  of  Governors  of  the  United  States 
Postal  Service  voted  unanimously  to 
close  to  public  observation  its  meeting 
scheduled  for  July  10,  1995,  in 
Washington,  D.C.  The  members  will 
consider  a  modification  in  the  funding 
of  the  Integrated  Mail  Handling  System 
(IMHS). 

The  meeting  is  expected  to  be 
attended  by  the  following  persons: 
Governors  Alvarado,  Daniels,  del  Junco, 
Dyhrkopp,  Fineman,  Mackie.  Rider,  and 
Winters;  Postmaster  General  Runyon, 
Deputy  Postmaster  General  Coughlin, 
Secretary  to  the  Board  Harris,  and 
General  Counsel  Elcano. 

The  Board  determined  that  pursuant 
to  section  552b(c)(9)(B)  of  Title  5. 
United  States  Code,  and  section  7.3(i)  of 
Title  39.  Code  of  Federal  Regulations, 
this  portion  of  the  meeting  is  exempt 
firom  the  open  meeting  requirement  of 
the  Govemment  in  the  Sunshine  Act  (5 
U.S.C.  552b(b)]  because  it  is  likely  to 
disclose  information,  the  premature 
disclosure  of  which  would  significantly 
frustrate  proposed  procurement  actions. 

The  Board  further  determined  that  the 
public  interest  does  not  require  that  the 
Board's  discussion  of  the  matter  be  open 
to  the  public. 

In  accordance  vdth  section  552(f)(1)  of 
Title  5,  United  States  Code,  and  section 
7.6(a)  of  title  39,  Code  of  Federal 
Regulations,  the  General  Counsel  of  the 
United  States  Postal  Service  has 
certified  that  in  her  opinion  the  meeting 
may  properly  be  closed  to  public 
observation  pursuant  to  section 
552b(c)(9)(B)  of  Title  5,  United  States 
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Code;  and  section  7.3(i)  of  Title  39, 
Code  of  Federal  Regulations. 

Requests  for  information  about  the 
meeting  should  be  addressed  to  the 
Secreatry  of  the  Board,  David  F.  Harris, 
at  (202)  268-4800. 
David  F.  Harris, 
Secretary. 
(FR  Doc.  95-14944  Filed  &-14-95;  8:45  ami 

BILUNG  COOe  7710-12-11 


Corrections 


Federal  Register 

Vol.  60,  No.  116 
Friday,  June  16,  1995 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
put)lished  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  ttie  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  docurrent  categories 
elsewt>ere  In  the  issue. 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Importation  of  Controlled  Substances; 
Notice  of  Application 

Correction 

In  notice  dociunent  95-13993 
appearing  on  page  30319  in  the  issue  of 
Thursday,  June  8,  1995,  the  heading 
should  read  as  set  forth  above. 

BILUNG  COOE  1S06-01-O 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Registration 

Correction 

In  notice  doounent  95-13996 
appearing  on  page  30318  in  the  issue  of 
Thursday.  June  8. 1995,  in  the  first 
paragraph,  in  the  third  line,  "Games" 
should  read  "Ganes". 

BILUNQ  COOE  1S06-01-O 


Friday 

June  16,  1995 


~     ~     1 
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Part  II 

Department  of 
Agriculture 

Office  of  the  Secretary 

7  CFR  Part  2 

Revision  of  Delegations  of  Authority; 
Proposed  Rule 


•    LJ 
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DEPARTMENT  OF  AGRICULTURE 

Office  of  the  Secretary 

7  CFR  Part  2 

Revision  of  Delegations  of  Authority 

AGENCY:  Department  of  Agriculture. 
ACTION:  Proposed  rulemaking. 


SUMKIARY:  The  Department  of 
Agriculture  proposes  to  revise  the 
delegations  of  authority  from  the 
Secretary  and  general  officers  due  to  a 
reorganization. 

DATES:  Written  comments  must  be 
received  by  July  17, 1995. 
ADDRESSES:  Comments  may  be  mailed  to 
Robert  L.  Siegler,  Deputy  Assistant 
General  Counsel,  Research  and 
Operations  Division,  Office  of  the 
General  Counsel,  Department  of 
Agriculture,  Room  2321-S,  Washington, 
DC  20250. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  L.  Siegler.  Deputy  Assistant 
General  Counsel.  Research  and 
Operations  Division,  Office  of  the 
General  Counsel,  Department  of 
Agriculture,  Room  2321-S,  Washington, 
DC  20250,  telephone  202-720-6035. 
SUPPLEMENTARY  INFORMATK)N:  On 
October  13,  1994.  the  President  signed 
the  Federal  Crop  Insurance  Reform  and 
Department  of  Agriculture 
Reorganization  Act  of  1994,  Pub.  L.  No. 
103-354.  Title  II  of  the  Act ,  the 
Department  of  Agriculture 
Reorganization  Act  of  1994,  permits  the 
Secretary  to  reorganize  the  Etepartment 
of  Agriculture.  The  Act  authorized  the 
establishment  of  subcabinet  positions 
and  the  restructuring  of  agencies  and 
offices  of  the  Department  of  Agriculture. 
On  October  20, 1994,  the  Secretary 
signed  Secretary's  Memorandum  No. 
1010-1.  The  follovdng  subcabinet 
positions  were  established: 

(A)  Under  Secretary  of  Agriculture  for 
Farm  and  Foreign  Agricultural  Services. 
The  Under  Secretary  of  Agriculture  for 
Farm  and  Foreign  Agricultural  Services 
supervises  all  activities  of  the 
Consolidated  Farm  Service  Agency 
including  the  Federal  Crop  Insurance 
Corporation,  and  the  Foreign 
Agricultural  Service,  and  performs  such 
odier  functions  related  to  farm  and 
foreign  agricultural  services  as  are 
assigned. 

(B)  Lender  Secretary  of  Agriculture  for 
Rural  Economic  and  Community 
Development.  The  Under  Secretary  of 
Agriculture  for  Rural  Economic  and 
Commimity  Development  supervises  all 
activities  of  the  Rural  Utilities  Service, 
the  Rural  Housing  and  Community 
Development  Service,  and  the  Rural 


Business  and  Cooperative  Development 
Service,  and  performs  such  other 
functions  related  to  rural  economic  and 
commimity  development  as  are 

assigned. 

(Q  Under  Secretary  of  Agriculture  for 
Food,  Nutrition,  and  Consumer 
Services.  The  Under  Secretary  of 
Agriculture  for  Food.  Nutrition,  and 
Consumer  Services  supervises  all 
activities  of  the  Food  and  Consimier 
Service,  coordinates  functions  related  to 
nutrition  policy  and  education,  and 
performs  such  other  functions  related  to 
food,  nutrition,  and  consumer  services 
as  are  assigned. 

(D)  Under  Secretary  of  A  fficulture  for 

Natural  Resources  and  Environment. 
The  Under  Secretary  of  Agriculture  for 
Natural  Resources  and  Envirormient 
supervises  all  activities  of  the  Forest 
Service  and  the  Natural  Resources 
Conservation  Service,  coordinates 
functions  related  to  agricultural 
environmental  quality,  and  performs 
such  other  functions  related  to  natural 
resources  and  environment  as  are 
assigned. 

(E)  Under  Secretary  of  Agriculture  for 
Research,  Education,  and  Economics. 
The  Under  Secretary  of  Agriculture  for 
Research,  Education,  and  Economics 
supervises  all  activities  of  the 
Agricultural  Research  Service,  the 
Cooperative  State  Research,  Education, 
and  Extension  Service,  the  Economic 
Research  Service,  and  the  National 
Agricuhural  Statistics  Service,  and 
performs  such  other  functions  related  to 
research,  education,  and  economics  as 
are  assigned. 

(F)  Under  Secretary  of  Agriculture  for 
Food  Safety.  The  position  of  Under 
Secretary  of  Agriculture  for  Food  Safety 
is  established  by  the  Act.  The  Under 
Secretary  supervises  all  activities  of  the 
Food  Safety  and  Inspection  Service,  as 
well  as  functions  under  the  Egg 
Products  Inspection  Act  formerly 
performed  by  the  Agricultural 
Marketing  Service,  and  the  salmonella 
enteritidis  reduction  program  and 
pathogen  reduction  activities  formerly 
performed  by  the  Animal  and  Plant 
Health  Inspection  Service,  and  performs 
such  other  functions  related  to  food 
safety  as  are  assigned. 

(G)  Assistant  Secretary  of  Agriculture 
for  Marketing  and  Regulatory  Programs. 
The  Assistant  Secretary  of  Agriculture 
for  Marketing  and  Regulatory  Programs 
supervises  those  activities  of  the 
Agricultural  Marketing  Service  and  the 
Animal  and  Plant  Health  Inspection 
Service  which  do  not  relate  primarily  to 
food  safety,  as  well  as  all  activities  of 
the  Grain  Inspection.  Packers  and 
Stockyards  Administration,  and 
performs  such  other  functions  related  to 


marketing  and  regulatory  programs  as 
are  assigned. 

(H)  Assistant  Secretary  of  Agriculture 
for  Congressional  Relations.  The 
Assistant  Secretary  of  Agriculture  for 
Congressional  Relations  supervises  all 
activities  of  USDA  and  its  agencies  and 
offices  related  to  relationships  with  the 
Congress  and  with  its  conmiittees  and 
members,  as  well  as  functions  related  to 
intergovernmental  relations,  and 
performs  such  other  functions  as  are 

3SSidl6u . 

(I)  Assistant  Secretary  of  Agriculture 
for  Administration.  The  Assistant 
Secretary  of  Agriculture  for 
Administration  supervises  all  activities 
of  the  Office  of  Civil  Rights 
Enforcement,  the  Office  of  Information 
Resources  Management ,  the  Office  of 
Operations,  and  the  Office  of  Personnel, 
and  provides  administrative 
management  for  the  Office  of 
Administrative  Law  Judges,  the  Board  of 
Contract  Appeals,  and  the  Judicial 
Officer,  and  performs  such  other 
functions  related  to  administrative 
management  as  are  assigned. 

(J)  Chief  Economist.  The  Chief 
Economist  supervises  all  activities  of 
the  Office  of  Risk  Assessment  and  Cost- 
Benefit  Analysis  and  the  World 
Agricuhural  Outlook  Board,  and  is 
assigned  responsibility  for  advising  the 
Secretary  with  respect  to  the  economic 
effects  of  all  proposed  major  programs 
and  activities  of  USDA  and  for 
preparing  economic  analyses  of  USDA's 
principal  initiatives. 

The  following  agencies  and  offices 
were  established  within  USDA: 

(A)  Consolidated  Farm  Service 
Agency.  The  Consolidated  Farm  Service 
Agency  is  headed  by  an  Administrator 
who  reports  to  the  Under  Secretary  of 
Agriculture  for  Farm  and  Foreign 
Agricultural  Services.  The  Agency  is 
assigned  responsibihty  for  agricultural 
price  and  income  support  programs, 
production  adjustment  programs,  and 
the  conservation  reserve  and 
agricultural  conservation  programs 
formerly  performed  by  the  Agricultural 
Stabilization  and  Conservation  Service, 
supervision  of  the  Federal  Crop 
Insurance  Corporation,  farm-related 
agricultiu^l  credit  programs  formerly 
performed  by  the  Fanners  Home 
Administration,  and  such  other 
programs  related  to  farm  services  as  are 
assigned. 

(B)  Rural  Utilities  Service.  The  Rural 
Utilities  Service  is  headed  by  an 
Administrator  who  reports  to  the  Under 
Secretary  of  Agriculture  for  Rural 
Economic  and  Community 
Development.  The  Service  is  assigned 
responsibility  for  electric  and  telephone 
loan  programs  formerly  performed  by 


the  Rural  Electrification  Administration, 
water  and  waste  facility  loans  and 
grants  formerly  assigned  to  the  Rural 
Development  Administration,  and  such 
other  functions  related  to  rural  utilities 
services  as  are  assigned. 

(C)  Rural  Housing  and  Community 
Development  Service.  The  Rural 
Housing  and  Community  Development 
Service  is  headed  by  an  Administrator 
who  reports  to  the  Under  Secretary  of 
Agriculture  for  Rural  Economic  and 
Community  Development.  The  Service 
is  assigned  responsibility  for  housing 
loan  programs  formerly  performed  by 
the  Fanners  Home  Administration, 
community  facilities  loan  programs 
formerly  performed  by  the  Rural 
Development  Administration,  and  such 
other  programs  related  to  rural  housing 
and  community  development  as  are 
assigned.  . 

(D)  Rural  Business  and  Cooperative 
Development  Service.  The  Rural 
Business  and  Cooperative  Development 
Service  is  headed  by  an  Administrator 
who  reports  to  the  Under  Secretary  of 
Agriculture  for  Rural  Economic  and 
Community  Development.  The  Service 
is  assigned  responsibility  for  business 
and  industry  loan  programs  and 
assistance  programs  for  cooperatives 
formerly  performed  by  the  Rural 
Development  Administration,  and  such 
other  functions  related  to  rural  business 
and  cooperative  development  as  are 
assigned. 

(E)  Food  and  Consumer  Service.  The 
Food  and  Consumer  Service  is  headed 
by  an  Administrator  who  reports  to  the 
Under  Secretary  of  Agricultiu^  for  Food. 
Nutrition,  and  Consumer  Services.  The 
Service  is  assigned  responsibility  for  all 
food  stamp,  sdiool  lunch,  child 
nutrition,  and  special  feeding  programs 
formerly  performed  by  the  Food  and 
Nutrition  Service,  and  for  such  other 
functions  related  to  food  and  consumer 
services  as  are  assigned. 

(F)  Natural  Resources  Conservation 
Service.  The  Natural  Resources 
Conservation  Service  is  headed  by  a 
Chief  who  reports  to  the  Under 
Secretary  of  Agriculture  for  Natvual 
Resources  and  Environment.  The 
Service  is  assigned  responsibihty  for  all 
soil  and  water  conservation  programs 
formerly  performed  by  the  Soil 
Conservation  Service,  the  Wetlands 
Reserve.  Water  Bank.  Colorado  River 
Basin  Salinity  Control,  and  Forestry 
Incentives  programs  formerly  performed 
by  the  Agricultural  Stabilization  and 
Conservation  Service,  the  Farms  for  the 
Future  Act  program  formerly  performed 
by  the  Farmers  Home  Administration, 
and  such  other  functions  related  to 
natural  resources  conservation  as  are 
assigned. 


(G)  Cooperative  State  Research, 
Education,  and  Extension  Service.  The 
Cooperative  State  Research,  Education, 
and  Extension  Service  is  established  by 
the  Act.  It  is  headed  by  an 
Administrator  who  reports  to  the  Under 
Secretary  of  Agriculture  for  Research, 
Education,  and  Economics.  The  Service 
is  assigned  responsibility  for  all 
cooperative  State  and  other  research 
programs  formerly  performed  by  the 
Cooperative  State  Research  Service,  all 
cooperative  education  and  extension 
programs  formerly  performed  by  the 
Extension  Service,  and  such  other 
functions  related  to  cooperative 
research,  education,  and  extension  as 
are  assigned. 

(H)  Grain  Inspection,  Packers  and 
Stockyards  Administration.  The  Grain 
Inspection,  Packers  and  Stockyards 
Administration  is  headed  by  an 
Administrator  who  reports  to  the 
Assistant  Secretary  of  Agriculture  for 
Marketing  and  Regulatory  Programs. 
The  Administration  is  assigned 
responsibility  for  all  programs  and 
activities  formerly  performed  by  the 
Federal  Grain  Inspection  Service  and  by 
the  Packers  and  Stockyards 
Administration,  and  such  other 
functions  related  to  regulatory  programs 
as  are  assigned. 

(I)  National  Appeals  Division.  The 
National  Appeals  Division  is  headed  by 
a  Director  who  reports  to  the  Secretary. 
The  Division  is  assigned  responsibility 
for  all  administrative  appeals  formerly 
performed  by  the  National  Appeals 
Division  of  the  Agricultural 
Stabilization  and  Conservation  Service 
and  by  the  National  Appeals  Staff  of  the 
Farmers  Home  Administration,  appeals 
arising  from  decisions  of  the  Federal 
Crop  Insurance  Corporation  and  the  Soil 
Conservation  Service,  appeals  arising 
from  decisions  of  the  successors  to  these 
agencies  estabhshed  by  this 
Memorandum,  and  such  other 
administrative  appeals  arising  frtim 
decisions  of  agencies  and  offices  of 
USDA  as  are  assigned. 

(J)  Office  of  Risk  Assessment  and 
Cost-Benefit  Analysis.  The  Office  of  Risk 
Assessment  and  Cost-Benefit  Analysis  is 
headed  by  a  Director  who  reports  to  the 
Chief  Economist.  The  Office  is  assigned 
responsibility  for  assessing  the  risks  to 
human  health,  human  safety,  or  the 
environment,  and  for  preparing  cost- 
benefit  analyses,  with  respect  to 
proposed  major  regulations,  and  for 
publishing  such  assessments  and 
analyses  in  the  Federal  Register.  The 
Office  also  has  responsibility  for  such 
other  analytical  functions  as  are 
assigned. 

The  following  subcabinet  positions 
were  aboUshed: 


(A)  Under  Secretary  of  Agriculture  for 
International  Affairs  and  Commodity 
Programs. 

(B)  Under  Secretary  of  Agriculture  for 
Small  Conununity  and  Rural 
Development. 

(C)  Assistant  Secretary  of  Agricultiire 
for  Economics. 

(D)  Assistant  Secretary  of  Agriculture 
for  Food  and  Consumer  Services. 

(E)  Assistant  Secretary  of  Agriculture 
for  Marketing  and  Inspection  Services. 

(F)  Assistant  Secretary  of  Agriculture 
for  Natural  Resources  and  Environment. 

(GJ  Assistant  Secretary  of  Agriculture 
for  Science  and  Education. 

The  following  agencies  and  offices 
within  USDA  were  abolished: 

(A)  Agricultural  Stabilization  and 
Conservation  Service. 

(B)  Fanners  Home  Administration. 

(C)  Rural  Development 
Administration. 

(D)  Rural  Electrification 
Administration. 

(E)  Food  and  Nutrition  Service. 

(F)  Soil  Conservation  Service. 

(G)  Cooperative  State  Research 
Service. 

(H)  Extension  Service. 

(I)  National  Agricultiu^l  Library. 

(J)  Federal  Grain  Inspection  Service. 

(K)  Packers  and  Stotiyards 
Administration. 

(L)  Office  of  the  Consumer  Advisor. 

In  addition,  the  following  agencies  are 
abolished: 

(A)  Office  of  International 
Cooperation  and  Development. 

(B)  Office  of  Energy. 

(C)  Economic  Analysis  Staff. 

(D)  Economics  Management  Staff. 

(E)  Agricultural  Cooperative  Service. 
In  connection  with  tnis 

reorganization,  the  Secretary  on  October 
20,  1994,  designated  a  major  agency  of 
the  Department,  in  keeping  with  the 
reorganization  legislation,  as  the 
"Consolidated  Farm  Service  Agency." 
That  agency  is  charged  with 
responsibility  for  all  agricultural  price 
and  income  support  programs,  disaster 
and  crop  insurance  programs,  and  farm 
program  lending  activities.  Upon 
reflection,  it  is  proposed  herein  that  the 
name  be  changed  to  "Farm  Service 
Agency,"  for  purposes  of  simplicity  and 
in  order  better  to  reflect  that  agency's 
mission. 

Pursuant  to  Pub.  L.  101-576,  the  Chief 
Financial  Officers  Act  of  1990  (CFO 
Act),  there  is  required  to  be  in  the 
Department  of  Agriculture  the  position 
of  Chief  Financial  Officer  (CFO).  This 
document  makes  delegations  to  the 
CFO.  It  also  aboUshes  the  Office  of 
Finance  and  Management.  The  CFO  Act 
provides  that  the  CFO,  in  addition  to 
other  specified  duties,  shall  oversee  all 
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financial  management  activities  relating 
to  the  programs  of  the  Department; 
develop  and  maintain  an  integrated 
Department  accounting  and  financial 
management  system;  direct,  manage, 
and  provide  policy  gmdance  and 
oversight  of  Department  financial 
management  personnel,  activities,  and 
operations;  monitor  the  financial 
execution  of  the  budget  of  the 
Department  in  relation  to  projected  and 
actual  expenditiu«s;  review  the 
financial  management  budgets  of  the 
component  agencies,  and  provide 
recommendations  to  the  Office  of 
Budget  and  Program  Analysis;  provide 
advice  and  make  recommendations  to 
the  Secretary  on  financial  management 
and  other  program  matters,  including 
budget  levels  for  financial  management 
budgets;  and  review,  on  a  biennial  t}asis, 
the  fees,  royalties,  rents,  and  other 
charges  imposed  by  the  Department  for 
services  and  things  of  value  it  provides, 
and  make  recommendations  on  revising 
those  charges  to  reflect  costs  inciured  in 
providing  those  services  and  things  of 
value. 

Section  212(c)  of  the  Act  provides  that 
the  Secretary  shall,  to  the  extent 
practicable  give  advance  public  notice 
of  the  proposed  reorganization  of  the 
Department  or  the  delegation  of  any 
major  functions  to  any  agency  or  officer. 
Accordingly,  it  is  proposed  to  revise  7 
CFR  Part  2  as  set  forth  below. 

List  of  Subjects  in  7  CFR  Fart  2 

Authority  delegations  (Government 
agencies). 

PART  2— DELEGATIONS  OF 
AUTHORITY  BY  THE  SECRETARY  OF 
AGRICULTURE  AND  GENERAL 
OFFICERS  OF  THE  DEPARTMENT 

Subpart  A — General 

2.1  Establishment  of  the  Department. 

2.2  Authority  of  the  Secretary  to  prescribe 
regulations. 

2.3  Authority  of  the  Secretary  to  delegate 
authority. 

2.4  General  officers. 

2.5  Order  in  which  officers  of  the 
Department  shall  act  as  Secretary. 

Subpart  B — General  Delegations  of 
Authority  by  the  Secretary  of  Agriculture 

2.7  Authority  to  supervise  and  direct 

2.8  Delegations  of  authority  to  Agency 
Heads  to  order  that  the  United  States  flag 
be  flown  at  half-staff. 

-   2.9    Additional  delegations. 

2.10  Limitations. 

2.11  New  principles  and  periodic  reviews. 

2.12  Secretary  and  general  officers  not 
precluded  from  exercising  delegated 
powers. 

2.13  Status  of  prior  delegations. 


Subpart  C— Delegations  of  Authority  to  tt)« 
Deputy  Secretary,  tt>e  Under  Secretaries 
and  Assistant  Secretaries 

2.15  Deputy  Secretary. 

2.16  Under  Secretary  for  FaiTO  and  Foreign 
Agricultural  Services. 

2.17  Under  Secretary  for  Rural  Economic 
and  Q)mmuniry  Development. 

2.18  Under  Secretary  for  Food  Safety. 

2.19  Under  Secretary  for  Fpod.  Nutrition, 
and  Consumer  Services. 

2.20  Under  Secretary  for  Natural  Resources 
and  Environment. 

2.21  Under  Secretary  for  Research, 
Education,  and  Economics. 

2.22  Assistant  Secretary  for  Marketing  and 
Regulatory  Programs. 

2.23  Assistant  Secretary  for  Congressional 
Relations. 

2.24  Assistant  Secretary  for  Administration. 

Subpart  D — Delegations  of  Authority  to 
Other  General  Officers  and  Agency  Heads 

2.26  Director,  Office  of  the  Executive 
Secretariat. 

2.27  Office  of  Administrative  Law  Judges. 

2.28  Chief  Financial  Officer. 

2.29  Chief  Economist. 

2.30  Director,  Office  of  Budget  and  Program 
Analysis. 

2.31  General  Counsel. 

2.32  Alternative  Agricultural  Research  and 
Commercialization  Board. 

2.33  Inspector  Genera  1 . 

2.34  Director.  National  Appeals  Division. 

2.35  Judicial  Officer. 

2.36  Director,  Office  of  Communications. 

Subpart  E — Delegations  of  AuttKMlty  by  the 
Osputy  Secretary 

2.37  Director,  Office  of  Small  and 
Disadvantaged  Business  Utilization. 

Subpart  F— Delegations  of  Authority  by  the 
Under  Secretary  for  Farm  and  Foreign 
Agricultural  Services 

2.40     Deputy  Under  Secretary  for  Farm  and 
Foreign  Agricultural  Services. 

2.42  Administrator,  Farm  Service  Agency. 

2.43  Administrator,  Foreign  Agricultural 
Service. 

Subpart  G — Delegations  of  Authority  by  the 
Under  Secretary  for  Rural  Economic  and 
Community  Development 

2.45    Deputy  Under  Secretary  for  Rural 

Economic  and  Community  Development. 

2.47  Administrator,  Rural  Utilities  Service. 

2.48  Administrator,  Rural  Business  and 
Cooperative  Development  Service. 

2.49  Administrator,  Rural  Housing  and 
Community  Development  Service. 

Subpart  H— Delegations  of  Authority  by  the 
Under  Secretary  for  Food  Safety 

2.51     Deputy  Under  Secretary  for  Food 

Safety. 
2.53    Administrator,  Food  Safety  and 

Insp>ection  Service. 

Subpart  I — Delegations  of  Authority  by  the 
Under  Secretary  for  Food,  Nutrition,  and 
Consumer  Services 

2.55     Deputy  Under  Secretary  for  Food, 
Nutrition,  and  Consumer  Services. 

2.57    Administrator,  Food  and  Consumer 
Service. 


Sutjpart  J — Delegations  of  Authority  by  ttM 
Under  Secretary  for  Natural  Resources  and 
Environment 

2.59  Deputy  Under  Secretaries  for  Natural 
Resources  and  Environment. 

2.60  Chief,  Forest  Service. 

2.61  Chief,  Natural  Resources  Conservation 
Service. 

Subpart  K — Delegations  of  Authority  by  the 
Under  Secretary  for  Research,  Education, 
artd  Economics 

2.63     Deputy  Under  Secretary  for  Research, 
Education,  and  Economics. 

2.65  Administrator,  Agricultural  Research 
Service. 

2.66  Administrator,  Cooperative  State 
Research,  Education,  and  Extension 
Service. 

2.67  Administrator,  Economic  Research 
Service. 

2.68  Administrator,  National  Agricultural 
Statistics  Service. 

Subpart  L— Delegations  of  Authority  by  ttte 
Chief  Economist 

2.70  Deputy  Chief  Economist. 

2.71  Director,  Office  of  Risk  Assessment 
and  Cost-Benefit  Analysis. 

2.72  Chairman.  World  Agricultural  Outlook 
Board. 

Subpart  M — Delegations  of  Authority  by  the 

Chief  Financial  Officer 

2.75    Deputy  Chief  Financial  Officer. 

Subpart  N — Delegations  of  Authority  by  the 
Assistant  Secretary  for  Marketing  and 
Regulatory  Programs 

2.77     Deputy  Assistant  Secretary  for 
Marketing  and  Regulatory  Programs. 

2.79  Administrator,  Agricultural  Marketing 
Service. 

2.80  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 

2.81  Administrator,  Grain  Inspection, 
Packers  and  Stockyards  Administration. 

Subpart  O — Delegations  of  Autttorlty  by  the 
Assistant  Secretary  for  Congressional 
Relations 

2.83    Deputy  Assistant  Secretary  for 

Congressional  Relations. 
2.85    Director,  Office  of  Congressional  and 

Intergovernmental  Relations. 

Subpart  P — Delegations  of  Auttwrtty  by  ttM 
Assistant  Secretary  for  Administration 

2.87     Deputy  Assistant  Secretary  for 
Administration. 

2.89  Director,  Office  of  Civil  Rights 
Enforcement. 

2.90  Director,  Office  of  Information 
Resources  Management. 

2.91  Director,  Office  of  Operations. 

2.92  Director,  Office  of  Personnel. 
Authority:  Sec.  212(a),  Pub.  L.  103-353, 

108  Stat.  3210  (7  U.S.C  6912(a)(1));  5  U.S.C 
301:  Reorganization  Plan  No.  2  of  1953.  3 
CFR,  1949-1953  Comp.,  p.  1024. 

Subpart  A — General 

§  2.1    Establishment  of  the  Department 
The  Department  of  Agriculture  was 
created  by  the  Act  of  May  15,  1862,  and 
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by  the  Act  of  February  9,  1889,  it  was 
made  an  executive  department  in  the 
Federal  Government  under  the 
supervision  and  control  of  the  Secretary 
of  Agriculture  (7  U.S.C.  2201,  2202, 
2204). 

§  2.2    Authority  of  the  Secretary  to 
prescribe  regulations. 

The  general  authority  of  the  Secretary 
to  prescribe  regulations  governing  the 
work  of  the  Department  is  based  on  5 
U.S.C.  301  which  provides  that  the  head 
of  an  Executive  department  may 
prescribe  regulations  for  the  government 
of  his  department,  the  conduct  of  its 
employees,  the  distribution  and 
performance  of  its  business,  and  the 
custody,  use  and  preservation  of  its 
records,  papers,  and  property. 

§  2.3    Authority  of  the  Secretary  to  delegate 
authority. 

(a)  The  general  authority  of  the 
Secretary  to  make  delegations  of  his 
authority  is  based  on: 

(i)  Section  4(a)  of  Reorganization  Plan 
No.  2  of  1953  which  provides  that  the 
Secretary  of  Agricultiu^  may  from  time 
lo  time  make  such  provisions  as  he  shall 
deem  appropriate  authorizing  the 
performance  by  any  other  officer,  or  by 
an  agency  or  employee,  of  the 
Department  of  Agriculture  of  any 
function  of  the  Secretary,  inclucUng  any 
function  transferred  to  the  Secretary  by 
the  provisions  of  this  reorganization 
plan; 

and 

(ii)  Section  212(a)(1)  of  the 
Department  of  Agriculture 
Reorganization  Act  of  1994,  Pub.  L. 
103-354,  7  U.S.C.  6912(a)(1),  which 
provides  that  the  Secretary  may  delegate 
to  any  agency,  office,  officer,  or 
employee  of  the  Department  the 
authority  to  perform  any  function 
transferred  to  the  Secretary  under 
section  211(a)  or  any  other  function 
vested  in  the  Secretary  as  of  the  date  of 
the  enactment  of  the  Act. 

§2.4    General  officers. 

The  work  of  the  Department  is  imder 
the  supervision  and  control  of  the 
Secretary  who  is  assisted  by  the 
following  general  officers:  the  Deputy 
Secretary;  the  Under  Secretary  for  Farm 
and  Foreign  Agricultural  Services;  the 
Under  Secretary  for  Rural  Economic  and 
Community  Development;  the  Under 
Secretary  for  Food  Safety;  the  Under 
Secretary  for  Food,  Nutrition,  and 
Consumer  Services;  the  Under  Secretary 
for  Natural  Resources  and  Environment; 
the  Under  Secretary  for  Research. 
Education,  and  Economics;  the 
Assistant  Secretary  for  Marketing  arid 
Regulatory  Programs;  the  Assistant 


Secretary  for  Congressional  Relations; 
the  Assistant  Secretary  for 
Administration;  the  General  Counsel; 
the  bispector  General;  the  Chief 
Financial  Officer;  the  Judicial  Officer; 
the  Director,  Office  of  Budget  and 
Program  Analysis;  the  Chief  Economist; 
the  Director,  National  Appeals  Division; 
the  Director  of  Communications;  and 
the  Director,  Office  of  Small  and 
Disadvantaged  Business  Utilization. 

§  2.5    Order  in  which  officers  of  ttie 
Department  shall  act  as  Secretary. 

la)  Pursuant  to  Executive  Order 
11957,  3  CFR,  1977  Comp.,  p.  79,  in  the 
case  of  the  absence,  sickness, 
resignation,  or  death  of  both  the 
Secretary  and  the  Deputy  Secretary,  the 
officials  designated  in  paragraphs  (a)(1) 
through  (a)(10)  shall  act  as  Secretary  in 
the  order  in  which  they  are  listed.  Each 
official  shall  act  only  in  the  absence, 
sickness,  resignation,  or  death  of  the 
immediately  preceding  official: 

(1)  The  Under  Secretary  for  Farm  and 
Foreign  Agricultural  Services. 

(2)  The  Under  Secretary  for  Rural 
Economic  and  Community 
Development. 

(3)  The  Under  Secretary  for  Food 
Safety. 

(4)  The  Under  Secretary  for  Food, 
Nutrition,  and  Consumer  Services. 

(5)  The  Under  Secretary  for  Nattual 
Resources  and  Envirmment. 

(6)  The  Under  Secretary  for  Research. 
Education,  and  Economics. 

(7)  The  General  Counsel. 

(8)  The  Assistant  Secretary  for 
Marketing  and  Regulatory  Programs. 

(9)  The  Assistant  Secretary  for 
Administration. 

(10)  The  Assistant  Secretary  for 
Congressional  Relations. 

Subpart  B — General  Delegations  of 
Authority  by  the  Secretary  of 
Agriculture 

§  2.7    Authority  to  supervise  ar>d  direct 

Unless  specifically  reserved,  or 
otherwise  delegated,  the  delegations  of 
authority  to  each  general  officer  of  the 
Department  and  each  agency  head 
contained  in  this  part  includes  the 
authority  to  direct  and  supervise  the 
employees  engaged  in  the  conduct  of 
activities  under  such  official's 
jurisdiction,  and  the  authority  to  take 
any  action,  execute  any  document, 
authorize  any  expenditure,  promulgate 
any  rule,  regulation,  order,  or 
instruction  required  by  or  authorized  by 
law  and  deemed  by  the  general  officer 
or  agency  head  to  be  necessary  and 
proper  to  the  discharge  of  his  or  her 
responsibilities.  This  authority  will  be 
exercised  subject  to  applicable 


administrative  rules  and  regulations. 
Unless  otherwise  provided,  a  general 
officer  or  agency  head  may,  subject  to 
his  or  her  continuing  responsibility  for 
the  proper  discharge  of  delegations 
made  to  him,  in  this  part,  delegate  and 
provide  for  the  redelegation  of  his  or  her 
authority  to  appropriate  officers  and 
employees.  Subject  to  the  general 
supervision  of  the  Secretary,  agency 
heads  who  are  delegated  authority  from 
a  general  officer,  in  this  part  or 
elsewhere,  report  to  and  are  under  the 
supervision  of  that  general  officer. 

§  2.8  Delegations  of  authority  to  agency 
heads  to  order  that  the  United  States  flag 
be  flown  at  half-staff. 

Pursuant  to  section  5  of  Presidential 
Proclamation  3044,  3  CFR,  1954-1958 
Comp.,  p.  4,  each  general  officer  and 
agency  head  is  delegated  authority  to 
order  that  the  United  States  flag  shall  be 
flown  at  half-staff  on  buildings  and 
grounds  under  his  or  her  jurisdiction  or 
control.  This  authority  shall  be 
exercised  in  accordance  with  directives 
promulgated  by  the  Director,  Office  of 
Operations. 

§  2.9    Additional  delegations. 

The  authority  granted  to  a  general 
officer  may  be  exercised  in  the 
discharge  of  any  additional  functions 
which  the  Secretary  may  assign. 

§2.10    Limitations. 

The  delegations  made  in  this  part 
shall  not  be  construed  to  confer  upon 
any  general  officer  or  agency  head  the 
authority  of  the  Secretary  to  prescribe 
regulations  which  by  law  require 
approval  of  the  President. 

§2.11    New  principlas  and  perlo<fic 
reviews. 

In  the  exercise  of  authority  delegated 
by  ihe  Secretary,  the  apphcation  of  new 
principles  of  major  importance  or  a 
departure  from  principles  established  by 
the  Secretary  should  be  brought  to  the 
attention  of  the  Secretary.  General 
officers  are  responsible  for  assuring  that 
periodic  reviews  are  conducted  of  the 
activities  of  the  agencies  assigned  to 
their  direction  and  supervision,  as 
required  by  5  U.S.C.  305. 

§  2. 1 2    Secretary  and  general  officers  not 
precluded  from  exercising  delegated 
powers. 

No  delegation  of  authority  by  the 
Secretary  or  a  general  officer  contained 
in  this  part  shall  preclude  the  Secretary 
or  general  officer  from  exercising  any  of 
the  authority  so  delegated. 

§  2.1 3    Status  of  prior  delegations. 

Nothing  in  this  part  shall  affect  the 
bylaws  of  the  Commodity  Credit 
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Corporation,  the  Federal  Crop  Insurance 
Corporation,  or  the  Rural  Telephone 
Bank.  All  delegations  previously  made 
which  are  inconsistent  with  delegations 
made  in  this  part  are  superseded; 
however,  any  regulation,  order, 
authorization,  expenditure,  or  other 
.  instrument,  heretofore  issued  or  made 
pursuant  to  any  delegation  of  authority 
shall  continue  in  full  force  and  effect 
unless  and  until  withdrawn  or 
superseded  pursuant  to  authority 
granted  in  this  part. 

Subpart  C— Delegations  of  Authority  to 
ttte  Deputy  Secretary,  ttie  Under 
Secretaries  and  Assistant  Secretaries 

S2.15    Deputy  S«cr»tary. 

The  following  delegation  of  authority 
is  made  by  the  Secretary  of  Agriculture 
to  the  Deputy  Secretary:  Perform  all  of 
the  duties  and  exercise  all  of  the  powers 
and  functions  which  are  now,  or  which 
may  hereafter  be,  vested  in  the  Secretary 
of  Agriculture.  This  delegation  is  subject 
to  the  limitation  in  §  2.10. 

{2.16    Under  Secretary  for  Farm  and 
Foreign  Agriculturai  Service*. 

(a)  The  following  delegations  of 
authority  are  made  by  the  Secretary  of 
Agriculture  to  the  Under  Secretary  for 
Farm  and  Foreign  Agricultural  Services: 

(1)  Related  to  consolidated  farm 
service,  (i)  Formulate  poUcies  and 
administer  programs  authorized  by  the 
AgricultiuBl  Adjustment  Act  of  1938,  as 
amended  (7  U.S.C.  1282,  et  seq.). 

(ii)  Formulate  policies  and  administer 
programs  authorized  by  the  Agricultural 
Act  of  1949,  as  amended  (7  U.S.C.  1441, 
et  sea.). 

(iiij  Coordinate  and  prevent 
duplication  of  aerial  photographic  work 
of  the  Department,  including: 

(A)  Clearing  photography  projects; 

(B)  Assigning  symbols  for  new  aerial 
photography,  maintaining  symbol 
records,  and  furnishing  symbol  books; 

(C)  Recording  depar*mer*>jl  aerial 
photography  flow  and  coordinating  the 
issuance  of  aerial  photography  status 
maps  of  latest  coverage; 

(D)  Promoting  interchange  of 
technical  information  and  techniques  to 
develop  lower  costs  and  better  quality; 

(E)  Representing  the  Department  on 
committees,  task  forces,  work  groups, 
and  other  similar  groups  concerned 
with  aerial  photography  acquisition  and 
reproduction,  jmd  serving  as  liaison 
with  other  governmental  agencies  on 
aerial  photography  but  excluding 
mapping; 

(Fj  Providing  a  Chairperson  for  the 
Photography  Sales  Committee  of  the 
Department; 

(G)  Coordinating  development, 
preparation,  and  issuance  of 


specifications  for  aerial  photography  for 
the  Department; 

(H)  Coordinating  and  performing 
procurement,  inspection,  and 
application  of  specifications  for  USDA 
aerial  photography; 

(I)  Providing  for  Uaison  with  EROS 
Data  Center  to  support  USDA  programs 
and  research  vnth  satellite  imagery 
reproductions;  and 

(J)  Maintaining  library  and  files  of 
USDA  aerial  film  and  retrieving  and 
supplying  reproductions  on  request. 

(iv)  Administer  the  Agriculttual 
Conservation  Program  under  title  X  of 
the  Agricuhural  Act  of  1970,  as 
amended  (16  U.S.C.  1501,  et  seq.).  and 
under  the  Soil  Conservation  and 
Domestic  Allotment  Act,  as  amended 
(16  U.S.C.  590g,  et  seq.). 

(v)  Administer  the  Emergency 
Conservation  Program  under  the 
Agricultural  Credit  Act  of  1978,  as 
amended  (16  U.S.C.  2201.  et  seq.). 

(vi)  Conduct  fiscal,  accounting  and 
claims  functions  relating  to  Commodity 
Credit  Corporation  (CCC)  programs  for 
which  the  Under  Secretary  for  Farm  and 
Foreign  Agricultural  Services  has  been 
delegated  authority  under  paragraph 
(a)(3)  of  this  section  and,  in  conjunction 
with  other  agencies  of  the  U.S. 
Government,  develop  and  formulate 
agreements  to  reschedule  amounts  due 
from  foreign  countries. 

(vii)  Conduct  assigned  activities 
under  the  Strategic  and  Critical 
Materials  Stockpiling  Act,  as  amended 
(50  U.S.C.  98.  et  seq.). 

(viii)  Supervise  and  direct  Farm 
Service  Agency  State  and  county  offices 
and  delegate  functions  to  be  performed 
by  Farm  Service  Agency  State  and 
county  committees. 

(ix)  Administer  the  dairy  indemnity 
program  under  the  Act  of  August  13. 
1968.  as  amended  (7  U.S.C.  450).  et 
sea.). 

fx)  Administer  procurement, 
processing,  handling,  distribution, 
disposition,  transportation,  payment, 
and  related  services  with  respect  to 
surplus  removal  and  supply  operations 
which  are  carried  out  under  section  210 
of  the  Agricultiu^l  Act  of  1956  (7  U.S.C. 
1859).  the  Act  of  August  19. 1958.  as 
amended  (7  U.S.C.  1431  note),  and 
section  709  of  the  Food  and  Agricultural 
Act  of  1965.  as  amended  (7  U.S.C. 
1446a-l).  except  as  delegated  in 
paragraph  (a)(3)  of  this  section  and  to 
the  Under  Secretary  for  Food,  Nutrition, 
and  Consumer  Services  in  §  2.19,  and 
assist  the  Under  Secretary  for  Food, 
Nutrition,  and  Consumer  Services  and 
the  Assistant  Secretary  for  Marketing 
and  Regulatory  Programs  in  the 
*  procurement,  handling,  payment,  and 
related  services  under  section  32  of  the 


Act  of  August  24.  1935,  as  amended  (7 
U.S.C.  612c).  the  Act  of  June  28, 1937. 
as  amended  (7  U.S.C.  713c).  the 
National  School  Lunch  Act.  as  amended 
(42  U.S.C.  1751.  et  seq.),  section  8  of  the 
Child  Nutrition  Act  of  1966,  as  amended 
(42  U.S.C.  1777),  section  311  of  the 
Older  Americans  Act  of  1965.  as 
amended  (42  U.S.C  3030a),  section  4(a) 
of  the  Agriculture  and  Consumer 
Protection  Act  of  1973,  as  amended  (7 
U.S.C  612c  note),  and  section  1114  of 
the  Agriculture  and  Food  Act  of  1981  (7 
U.S.C.  1431e). 

(xi)  Administer  Wool  and  Mohair 
Programs  under  the  National  Wool  Act 
of  1954,  as  amended  (7  U.S.C.  1781,  et 
seq.),  and,  in  accordance  with  section 
708  of  that  Act  (7  U.S.C.  1787),  conduct 
referenda,  withhold  funds  (for 
advertising  and  promotion)  from 
payments  made  to  producers  under 
section  704  of  that  Act  (7  U.S.C.  1783), 
and  transfer  such  funds  to  the  person  or 
agency  designated  by  the  Assistant 
Secretary  for  Marketing  and  Regulatory 
Programs. 

(xii)  Administer  the  Agricultural 
Foreign  Investment  Disclosure  Act  of 
1978  (7  U.S.C.  3501,  et  seq.),  except 
those  functions  delegated  in 
§2.21(a)(8)(xi). 

(xiii)  Administer  energy  management 
activities  as  assigned. 

(xiv)  Conduct  producer  referenda  of 
commodity  promotion  programs  under 
the  Beef  Research  and  Information  Act, 
as  amended  (7  U.S.C.  2901,  et  seq.),  and 
the  Agricultural  Promotion  Programs 
Act  of  1990.  as  amended  (7  U.S.C.  6001, 
et  seq.). 

(xv)  Conduct  field  operations  of 
diversion  programs  for  fresh  fruits  and 
vegetables  imder  section  32  of  the  Act 
of  August  29. 1935. 

(xvi)  Administer  the  U.S.  Warehouse 
Act.  as  amended  (7  U.S.C.  241-273). 
and  perform  compliance  examinations 
for  Farm  Service  Agency  programs. 

(xvii)  Administer  the  provisions  of  the 
Soil  Conservation  and  Domestic 
Allotment  Act  relating  to  assignment  of 
payments  (16  U.S.C.  590h(g)). 

(xviii)  Formulate  and  carry  out  the 
Conservation  Reserve  Program  imder 
the  Food  Security  Act  of  1985,  as 
amended  (16  U.S.C.  1231,  et  seq.). 

(xix)  Carry  out  functions  relating  to 
highly  erodible  land  and  wetland 
conservation  under  sections  1211-1213 
and  1221-1223  of  the  Food  Seciuity  Act 
of  1985,  as  amended  (16  U.S.C.  3811- 
3813  and  3821-3823). 

(xx)  Administer  the  Integrated  Farm 
Management  Program  under  the  Food. 
Agriculture,  Conservation,  and  Trade 
Act  of  1990,  as  amended  (7  U.S.C. 
5822). 
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(xxi)  Administer  the  provisions  of 
section  326  of  the  Food  and  Agricultural 
Act  of  1962.  as  amended  (7  U.S.C. 
1339c).  as  they  relate  to  any  Farm 
Service  Agency  administered  program. 

(xxii)  Conduct  an  Options  Pilot 
Program  pursuant  to  sections  1151-1156 
of  the  Food,  Agriculture,  Conservation, 
and  Trade  Act  of  1990,  as  amended  (7 
U.S.C.  1421  note). 

(xxiii)  Formulate  and  administer 
regulations  regarding  program 
ineUgibility  resulting  from  convictions 
under  Federal  or  State  law  of  planting, 
cultivating,  growing,  producing, 
harvesting,  or  storing  a  controlled 
substance,  as  required  under  section 
1764  of  the  Food  Security  Act  of  1985 
(21  U.S.C.  881a). 

(2)  Related  to  farm  credit,  (i) 
Administer  the  Consolidated  Farm  and 
Rural  Development  Act  (7  U.S.C.  1921. 
et  seq.),  except  for  the  authority 
contained  in  the  following  sections: 

(A)  Section  303(a)(2)  and  (3)  (7  U.S.C. 
1923(a)(2)  and  (3)).  relating  to  real  estate 
loans  for  recreation  and  non-farm 
purposes; 

(B)  The  authority  in  section  304(b)  (7 
U.S.C.  1924(b)),  relating  to  small 
business  enterprise  loans; 

(C)  Section  306  (7  U.S.C.  1926), 
relating  to  all  programs  in  that  section; 

(D)  SecUon  306A  (7  U.S.C.  1926a)  and 
section  306B  (7  U.S.C.  1926b),  relating 
to  the  emergency  community  water 
assistance  grant  programs; 

(E)  Section  306C  (7  U.S.C.  1926c)  to 
administer  the  water  and  waste  facility 
loans  and  grants  to  alleviate  health 
risks; 

(F)  Sections  309  (7  U.S.C.  1929)  and 
309A  (7  U.S.C.  1929a),  regarding  assets 
and  programs  related  to  rural 
development; 

(G)  Section  310A  (7  U.S.C.  1931), 
relating  to  watershed  and  resource 
conservation  and  development  loans; 

(H)  Section  310B  (7  U.S.C.  1932). 
regarding  rural  industrialization 

(I)  Section  312(b)  (7  U.S.C  1942(b)). 
relating  to  small  business  enterprises; 

(J)  Section  342  (7  U.S.C.  1013a); 

(K)  SecUon  364  (7  U.S.C.  2006f). 
section  365  (7  U.S.C.  2008),  section  366 
(7  U.S.C.  2008a),  section  367  (7  U.S.C. 
2008b),  and  section  368  (7  U.S.C. 
2008c],  regarding  assets  and  programs 
related  to  rural  development;  and 

(L)  Administrative  provisions  of 
subtitle  D  of  the  Consolidated  Farm  and 
Rural  Development  Act  related  to  Rural 
Utilities  Service,  Rural  Business  and 
Cooperative  Development  Service,  and 
Rural  Housing  and  Community 
Development  Service  activities. 

(ii)  Collect,  service,  and  liquidate 
loans  made  or  insured  by  the  Farm 


Service  Agency,  or  its  predecessor 
agencies. 

(iii)  Administer  the  Rural 
RehabiUtation  Corporation  Trust 
Liquidation  Act  (40  U.S.C.  440.  et  seq.), 
and  trust,  liquidation,  and  other 
agreements  entered  into  pursuant 
thereto. 

(iv)  Make  grants  and  enter  into 
contracts  and  other  agreements  to 
provide  outreach  and  technical 
assistance  to  socially  disadvantaged 
farmers  and  ranchers  under  7  U.S.C. 
2279. 

(v)  Administer  Farmers  Home 
Administration  or  any  successor  agency 
assets  conveyed  in  trust  under  the 
Participation  Sales  Act  of  1966  (12 
U.S.C  1717). 

(vi)  Administer  the  Emergency  Loan 
and  Guarantee  Programs  under  sections 
232.  234.  237.  and  253  of  the  Disaster 
Relief  Act  of  1970  (Pub.  L.  91-606).  the 
Disaster  Relief  Act  of  1969  (Pub.  L.  91- 
79),  Pub.  L.  92-385,  approved  August 
16, 1972,  and  the  Emergency  Livestock 
Credit  Act  of  1974  (Pub.  L.  93-357),  as 
amended. 

(vii)  Administer  loans  to  homestead 
or  desertland  entrymen  and  purchasers 
of  land  in  reclamation  projects  or  to  an 
entryman  under  the  desertland  law  (7 
U.S.C.  1006a  and  1006b). 

(viii)  Administer  the  Federal  Claims 
Collection  Act  of  1966,  as  amended  (31 
U.S,C.  3711,  et  seq.),  and  joint 
regulations  issued  pursuant  thereto  by 
the  Attorney  General  and  the 
Comptroller  General  (4  CFR  chapter  II), 
with  respect  to  claims  of  the  Farm 
Service  Agency. 

(ix)  Service,  collect,  settle,  and 
liquidate: 

(A)  Deferred  land  purchase 
obligations  of  individuals  under  the 
Wheeler-Case  Act  of  August  11,  1939.  as 
amended  (16  U.S.C.  590y),  and  imder 
the  item,  "Water  Conservation  and 
Utilization  projects"  in  the  Department 
of  the  Interior  Appropriation  Act,  1940 
(53  Stat.  719),  as  amended; 

(B)  Puerto  Rican  Hurricane  Relief 
loans  under  the  Act  of  July  1 1 ,  1956  (70 
Stat.  525);  and 

(C)  Loans  made  in  conformance  with 
section  4  of  the  Southeast  Hurricane 
Disaster  ReUef  Act  of  1965  (79  Stat. 
1301). 

(x)  Administer  loans  to  Indian  tribes 
and  tribal  corporations  (25  U.S.C.  488- 
492). 

(xi)  Administer  the  State  Agricultural 
Loan  Mediation  Program  under  title  5  of 
the  Agricultural  Credit  Act  of  1987  (7 
U.S.C.  5101,  ef  seq.) 

(xii)  Administer  financial  assistance 
programs  relating  to  Economic 
Opportunity  Loans  to  Cooperatives 
under  part  A  of  title  III  and  part  D  of 


title  I  and  the  necessarily  related 
functions  in  title  VI  of  the  Economic 
Opportunity  Act  of  1964,  as  amended 
(42  U.S.C. 2763-2768.  2841-2855,  2942, 
2943(b),  2961),  delegated  by  the  Director 
of  the  Ofiice  of  Economic  Opportunity 
to  the  Secretary  of  Agriculture  by 
documents  dated  October  23. 1964  (29 
FR  14764),  and  June  17. 1968  (33  FR 
9850),  respectively. 

(xiii)  Exercise  all  authority  and 
discretion  vested  in  the  Secretary  by 
section  331(c)  of  the  Consolidated  Farm 
and  Rural  Development  Act,  as 
amended  by  section  2  of  the  Farmers 
Home  Administration  Improvement  Act 
of  1994,  Pub.  L.  No.  103-248  (7  U.S.C. 
1981(c)),  including  the  following: 

(A)  Determine,  with  the  concurrence 
of  the  General  Counsel,  which  actions 
are  to  be  referred  to  the  Department  of 
Justice  for  the  conduct  of  litigation,  and 
refer  such  actions  to  the  Department  of 
Justice  through  the  General  Counsel; 

(B)  Determine,  with  the  concurrence 
of  the  General  Counsel,  which  actions 
are  to  be  referred  to  the  General 
Counsel,  for  the  conduct  of  litigation 
and  refer  such  actions;  and 

(C)  Enter  into  contracts  with  private 
sector  attorneys  for  the  conduct  of 
litigation,  with  the  concurrence  of  the 
General  Counsel,  after  determining  that 
the  attorneys  will  provide  competent 
and  cost  effective  representation  for  the 
Farm  Service  Agency. 

(3)  Related  to  foreign  agriculture,  (i) 
Coordinate  the  carrying  out  by 
Department  agencies  of  their  functions 
involving  foreign  agricultural  pohcies 
and  programs  and  their  operations  and 
activities  in  foreign  areas.  Act  as  liaison 
on  these  matters  and  functions  relating 
to  foreign  agriculture  between  the 
Department  of  Agriculture  and  the 
Department  of  State,  the  United  States 
Trade  Representative,  the  Trade  Policy 
Committee,  the  Agency  for  International 
Development,  and  other  departments, 
agencies,  and  committees  of  the  U.S. 
Government,  foreign  governments,  the 
Organization  for  Economic  Cooperation 
and  Development,  the  European  Union, 
the  Food  and  Agriculture  Organization 
of  the  United  Nations,  the  International 
Bank  for  Reconstruction  and 
Development,  the  Inter-American 
Development  Bank,  the  Organization  of 
American  States,  and  other  public  and 
private  U.S.  and  international 
organizations,  and  the  contracting 
parties  to  the  General  Agreement  on 
Tariffs  and  Trade  (GATT)  and  the  World 
Trade  Organization  (WTO). 

(ii)  Administer  Departmental 
programs  concerned  with  development 
of  foreign  markets  for  agricultural 
products  of  the  United  States  except 
functions  relating  to  export  marketing 
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operations  under  section  32  of  the  Act 
of  August  23, 1935.  as  amended  (7 
U.S.C.  612c),  delegated  to  the  Assistant 
Secretary  for  Marketing  and  Regulatory 
Programs,  and  utilization  research 
delegated  to  the  Under  Secretary  for 
Research.  Education,  and  Economics, 
(iii)  Conduct  studies  of  worldwide 
production,  trade,  marketing,  prices, 
consumption,  and  other  factors  affecting 
exports  and  imports  of  U.S.  agricultural 
commodities;  obtain  information  on 
methods  used  by  other  countries  to 
move  farm  commodities  in  world  trade 
on  a  competitive  basis  for  use  in  the 
development  of  programs  of  this 
Etepartment;  provide  information  to 
domestic  producers,  the  agricultural 
trade,  the  public  and  other  interests;  and 
promote  normal  commercial  markets 
abroad.  This  delegation  excludes  basic 
and  long-range  analyses  of  world 
conditions  and  developments  affecting 
supply,  demand,  and  trade  in  farm 
products  and  general  economic  analyses 
of  the  international  financial  and 
monetary  aspects  of  agricultural  affairs 
as  assigned  to  the  Under  Secretary  for 
Research,  Education,  and  Economics. 

(iv)  Conduct  functions  of  the 
Department  relating  to  GATT,  WTO,  the 
Trade  Expansion  Act  of  1962  (19  U.S.C. 
1801,  et  seq.),  the  Trade  Act  of  1974  (19 
U.S.C.  2101,  et  seq.).  the  Trade 
Agreements  Act  of  1979  (19  U.S.C.  2501, 
et  seq.),  the  Omnibus  Trade  and 
Competition  Act  of  1988  (19  U.S.C. 
2901,  et  seq.),  the  provisions  of  subtitle 
B  of  title  III  of  the  North  American  Free 
Trade  Agreement  Implementation  Act, 
and  other  legislation  affecting 
international  agricultiiral  trade 
including  the  programs  designed  to 
reduce  foreign  tariffs  and  other  trade 
barriers. 

(v)  Maintain  a  worldwide  agricultural 
intelUgence  and  reporting  system, 
including  provision  for  foreign 
agricultural  representation  abroad  to 
protect  and  promote  U.S.  agricultural 
interests,  and  to  acquire  information  on 
demand,  competition,  marketing,  and 
distribution  of  U.S.  agricultural 
commodities  abroad  pursuant  to  title  VI 
of  the  Agricultural  Act  of  1954,  as 
amended  (7  U.S.C.  1761-1768). 

(vi)  Conduct  Department  activities  to 
carry  out  the  provisions  of  the 
International  Coffee  Agreement  Act  of 
1968  (19  U.S.C.  1356f). 

(vii)  Administer  functions  of  the 
Department  relating  to  import  controls, 
except  those  functions  reserved  to  the 
Secretary  in  paragraph  (b)  of  this  section 
and  those  relating  to  section  8e  of  the 
Agricultural  Act  of  1938  (7  U.S.C.  608e- 
1),  as  assigned  to  the  Assistant  Secretary 
for  Marketing  and  Regulatory  Programs. 
These  include: 


(A)  Functions  under  section  22  of  the 
Agricultural  Adjustment  Act  of  1933,  as 
amended  (7  U.S.C.  624); 

(B)  General  note  15(c)  to  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (19  U.S.C.  1202); 

(C)  Requests  for  emergency  relief  from 
duty-firee  imports  of  perishable  products 
filed  with  the  Department  of  Agriculture 
under  section  213(0  of  the  Caribbean 
Basin  Recovery  Act  of  1983  (19  U.S.C. 
2703(f)); 

(D)  Section  404  of  the  Trade  and 
Tariff  Act  of  1984  (19  U.S.C.  2112  note); 

(E)  Section  204(e)  of  the  Andean 
Trade  Preference  Act  (19  U.S.C. 
3203(e)): 

(F)  Functions  imder  sections  309  and 
316  of  the  North  American  Free  Trade 
Agreement  Implementation  Act  (19 
U.S.C.  3358  and  3381); 

(G)  Section  301(a)  of  the  United 
States-Canada  Free  Trade  Agreement 
Implementation  Act  (19  U.S.C.  2112 
note);  and 

(H)  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C. 
1854). 

(viii)  Represent  the  Department  on  the 
Interdepartmental  Committee  for  Export 
Control  and  to  conduct  departmental 
activities  to  carry  out  the  provisions  of 
the  Export  Administration  Act  of  1969, 
as  amended  (50  U.S.C.  App.  2401,  et 
seq.),  except  as  reserved  to  the  Secretary 
under  paragraph  (b)(2)  of  this  section. 

(ix)  Exercise  the  Ciepartment's 
responsibilities  in  connection  with 
international  negotiations  of  the 
International  Wheat  Agreement  and  in 
the  administration  of  such  Agreement. 

(x)  Plan  and  carry  out  programs  and 
activities  under  the  foreign  market 
promotion  authority  of  the  Wheat 
Research  and  Promotion  Act  (7  U.S.C. 
1292  note);  the  Cotton  Research  and 
Promotion  Act  (7  U.S.C.  2101-2118); 
section  610  of  the  Agricultural  Act  of 
1970  (7  U.S.C.  2119);  the  Potato 
Research  and  Promotion  Act  (7  U.S.C. 
2611-2627);  the  Egg  Research  and 
Consumer  Information  Act  of  1974  (7 
U.S.C.  2701-2718);  the  National  Wool 
Act  of  1954,  as  amended  (7  U.S.C.  1781- 
1787);  the  Beef  Research  and 
Information  Act,  as  amended  (7  U.S.C. 
2901-2918);  the  Wheat  and  Wheat 
Foods  Research  and  Nutrition  Education 
Act  (7  U.S.C.  3401-3417);  subUtle  B  of 
title  I  of  the  Dairy  and  Tobacco 
Adjustment  Act  of  1983  (7  U.S.C.  4501- 
4513);  the  Pecan  Promotion  and 
Research  Act  of  1990  (7  U.S.C.  6001- 
6013;  the  Mushroom  Promotion, 
Research,  and  Consumer  Information 
Act  of  1990  (7  U.S.C.  6101-6112);  the 
Lime  Research,  Promotion  and 
Consumer  Information  Act  of  1990  (7 
U.S.C.  6201-6212);  and  the  Soybean 


Promotion,  Research,  and  Consumer 
Information  Act  of  1990  (7  U.S.C.  6301- 
6311).  This  authority  includes 
determining  the  programs  and  activities 
to  be  undertaken  and  assuring  that  they 
are  coordinated  with  the  overall 
departmental  programs  to  develop 
foreign  markets  for  U.S.  agricultural 
products. 

(xi)  Formulate  policies  and  administer 
barter  programs  under  which 
agricultural  commodities  are  exported. 

(xii)  Perform  functions  of  the 
Department  in  connection  writh  the 
development  and  implementation  of 
agreements  to  finance  the  sale  and 
exportation  of  agricultural  commodities 
under  Public  Law  480,  83rd  Congress, 
hereafter  referred  to  as  "Public  Law 
480"  (7  U.S.C.  1691, 1701,  et  seq.). 

(xiii)  Administer  commodity 
procurement  and  supply,  transportation 
(other  than  from  point  of  export,  except 
for  movement  to  trust  territories  or 
possessions),  handling,  payment,  and 
related  services  in  connection  with 
programs  under  titles  II  and  III  of  Public 
Law  480  (7  U.S.C.  1691.  1701.  et  seq.), 
and  payment  and  related  services  with 
respect  to  export  programs  and  barter 
operations. 

(xiv)  Coordinate  within  the 
Department  activities  arising  under 
Pubbc  Law  480  (except  as  delegated  to 
the  Under  Secretary  for  Research, 
Education,  and  Economics  in 
§  2.21(a)(8)).  and  represent  the 
Department  in  its  relationships  in  such 
matters  with  the  Department  of  State, 
any  interagency  committee  on  Public 
Law  480.  and  other  departments, 
agencies  and  committees  of  the 
Government. 

(xv)  Formulate  policies  and 
implement  programs  to  promote  the 
export  of  dairy  products,  as  authorized 
under  section  153  of  the  Food  Security 
Act  of  1985,  as  amended  (15  U.S.C. 
713a-14),  and  of  simflowerseed  oil  and 
cottonseed  oil,  as  authorized  under 
section  301(b)(2)(A)  of  the  Disaster 
Assistance  Act  of  1988,  as  amended  (7 
U.S.C.  1464  note). 

(xvi)  Formulate  policies  and 
implement  a  program  for  the  export 
sales  of  dairy  products,  as  authorized  by 
section  1163  of  the  Food  Security  Act  of 
1985  (7  U.S.C.  1731  note). 

(xvii)  Carry  out  activities  relating  to 
the  sale,  reduction,  or  cancellation  of 
debt,  as  authorized  by  title  VI  of  the 
Agricultural  Trade  and  Development 
Act  of  1954.  as  amended  (7  U.S.C.  1738, 
etseq.). 

(xviii)  Carry  out  debt-for-health-and- 
protection  swaps,  as  authorized  by 
section  1517  of  the  Food,  Agriculture. 
Conservation,  and  Trade  Act  of  1990  (7 
U.S.C.  1706). 
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(xix)  Determine  the  agricultural 
commodities  acquired  under  price 
support  programs  which  are  available 
for  export  and  allocate  such 
commodities  among  the  various  export 
programs. 

(xx)  Conduct  economic  analyses 
pertaining  to  the  foreign  sugar  situation. 

(xxi)  Exercise  the  Department's 
functions  with  respect  to  the 
International  Sugar  Agreement  or  any 
such  future  agreements. 

(xxii)  Exercise  the  Department's 
responsibilities  with  respect  to  tariff- 
rate  quotes  for  dairy  products  under - 
chapter  4  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (19  U.S.C. 
1202). 

(xxiii)  Serve  as  a  focal  point  for 
handling  quality  or  weight  discrepancy 
inquiries  from  foreign  buyers  of  U.S. 
agricultural  commodities  to  insure  that 
they  are  investigated  and  receive  a 
timely  response  and  that  reports  thereof 
are  made  to  appropriate  parties  and 
government  officials  in  order  that 
corrective  action  may  be  taken. 

(xxiv)  Establish  and  administer 
regulations  relating  to  foreign  travel  by 
employees  of  the  Department. 
Regulations  will  include,  but  not  be 
limited  to,  obtaining  and  controlling 
passports,  obtaining  visas,  coordinating 
Department  of  State  medical  clearances 
and  imposing  requirements  for 
itineraries  and  contacting  the  Foreign 
Agricultural  Affairs  Officers  upon 
arrival  in  the  Officers'  country(ies)  of 
responsibility. 

(xxv)  Formulate  policies  and 
administer  programs  and  activities 
authorized  by  the  Agricultural  Trade 
Act  of  1978,  as  amended  (7  U.S.C.  5601, 
et  seq.). 

(xxvi)  Administer  the  Foreign  Service 
personnel  system  for  the  Department  in 
accordance  with  22  U.S.C.  3922.  except 
as  otherwise  delegated  to  the  Assistant 
Secretary  for  Marketing  and  Regulatory 
Programs  in  §  2.22(a)(2)(i),  but  including 
authority  to  approve  joint  regulations 
issued  by  the  Department  of  State  and 
authority  to  represent  the  Department  of 
Agriculture  in  all  interagency 
consultations  and  negotiations  vn\h  the 
other  foreign  affairs  agencies  with 
respect  to  joint  regulations. 

(xxvii)  Establish  and  maintain  U.S. 
Agricultural  Trade  Offices,  to  develop, 
maintain  and  expand  international 
markets  for  U.S.  agricultural 
commodities  in  accordance  with  title  IV 
of  Pub.  L.  95-501  (7  U.S.C.  1765a-g). 

(xxviii)  Administer  the  programs 
under  section  416(b)  of  the  Agricultural 
Act  of  1949.  as  amended  (7  U.S.C. 
1431(b)).  relating  to  the  foreign  donation 
of  CCC  stocks  of  agricultiu°al 
commodities. 


(xxix)  Administer  section  214  of  the 
Tobacco  Adjustment  Act  of  1983  (7 
U.S.C.  509). 

(xxx)  Administer  section  1558  of  the 
Food.  Agriculture,  Conservation,  and 
Trade  Act  of  1990  (7  U.S.C.  958). 

(xxxi)  Administer  programs  under  the 
Food  for  Progress  Act  of  1985  (7  U.S.C. 
1736o). 

(xxxii)  Serve  as  Department  adviser 
on  policies,  organizational 
arrangements,  budgets,  and  actions  to 
accomplish  international  scientific  and 
technical  cooperation  in  food  and 
agriculture. 

(xxxiii)  Administer  and  direct  the 
Department's  programs  in  international 
development,  technical  assistance,  and 
training  carried  out  under  the  Foreign 
Assistance  Act,  as  amended,  as 
requested  under  such  act  (22  U.S.C. 
2151,  et  seq.). 

(xxxiv)  Administer  and  coordinate 
assigned  Departmental  programs  in 
international  research  and  scientific  and 
technical  cooperation  with  other 
governmental  agencies,  land  grant 
universities,  international  organizations, 
international  agricultural  research 
centers,  and  other  institutions  (7  U.S.C. 
1624,3291). 

(xxxv)  Direct  and  coordinate  the 
Department's  participation  in  scientific 
and  technical  matters  and  exchange 
agreements  between  the  United  States 
and  other  countries. 

(xxxvi)  Direct  and  coordinate  the 
Department's  work  in  international 
organizations  and  interagency 
committees  concerned  with  food  and 
agricultural  development  programs  (7 
U.S.C.  2201-2202). 

(xxxvii)  Coordinate  policy 
formulation  for  USDA  international 
science  and  technology  programs 
concerning  international  agricultural 
research  centers,  international 
organizations,  and  international 
agricultural  research  and  extension 
activities  (7  U.S.C.  3291). 

(xxxviii)  Disseminate,  upon  request, 
information  on  subjects  connected  with 
agriculture  which  has  been  acquired  by 
USDA  agencies  that  may  be  useful  to  the 
U.S.  private  sector  in  expanding  foreign 
markets  and  investment  opportunities 
through  the  operation  of  a  Department 
information  center,  pursuant  to  7  U.S.C. 
2201. 

(xxxix)  Enter  into  contracts,  grants, 
cooperative  agreements,  and  cost 
reimbursable  agreements  relating  to 
agricultural  research,  extension,  or 
teaching  activities  (7  U.S.C.  3318, 
3319a). 

(xl)  Determine  amounts  reimbursable 
for  indirect  costs  under  international 
agricultural  programs  and  agreements  (7 
U.S.C.  3319). 


(xli)  Administer  the  Cochran 
Fellowship  Program  (7  U.S.C.  3293). 

(xlii)  Determine  quantity  trigger  levels 
and  impose  additional  duties  under  the 
special  safeguard  measures  in 
accordance  with  U.S.  note  2  to 
subchapter  IV  of  chapter  99  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (19  U.S.C.  1202). 

(4)  Related  to  federal  crop  insurance. 
(i)  Exercise  general  supervision  of  the 
Federal  Crop  Insurance  Corporation. 

(ii)  Appoint  such  officers  and 
employees  as  may  be  necessary  for  the 
transaction  of  the  business  of  the 
Corporation,  except,  as  provided  in 
paragraph  (b)(3)  of  this  section. 

(5)  Related  to  committee 
management.  Establish  and  reestablish 
regional,  state,  and  local  advisory 
committees  for  activities  under  his  or 
her  authority.  This  authority  may  not  be 
redelegated. 

(6)  Related  to  defense  and  emergency 
preparedness.  Administer 
responsibilities  and  functions  assigned 
under  the  Defense  Production  Act  of 
1950,  as  amended  (50  U.S.C.  App.  2061. 
et  seq.),  and  title  VI  of  the  Robert  T. 
Stafford  Disaster  Relief  and  Emergency 
Assistance  Act  (42  U.S.C.  5195,  et  seq.), 
concerning  agricultural  production; 
food  processing,  storage,  and 
distribution;  distribution  of  farm 
equipment  and  iertilizer;  rehabilitation 
and  use  of  food,  agricultural  and  related 
agribusiness  facilities;  CCC  resources: 
farm  credit  and  financial  assistance:  and 
foreign  agricultural  intelligence  and 
other  foreign  agricultural  matters. 

(7)  Related  to  environmental 
response.  With  respect  to  land  and 
facilities  under  his  or  her  authority, 
exercise  the  functions  delegated  to  the 
Secretary'  by  Executive  Order  12580,  3 
CFR,  1987  Comp.,  p.  193,  under  the 
following  provisions  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980  ("the  Act"),  as  amended: 

(i)  Sections  104  (a),  (b).  and  (c)(4)  of 
the  Act  (42  U.S.C.  9604  (a),  (b),  and 
(c)(4)),  with  respect  to  removal  and 
remedial  actions  in  the  event  of  release 
or  threatened  release  of  a  hazardous 
substance,  pollutant,  or  contaminant 
into  the  environment; 

(ii)  Sections  104  (e)-(h)  of  the  Act  (42 
U.S.C.  9604  (e)-{h)).  with  respect  to 
information  gathering  and  access 
requests  and  orders;  compliance  with 
Federal  health  and  safety  standards  and 
wage  and  labor  standards  applicable  to 
covered  work;  and  emei^ncy 
procurement  powers; 

(iii)  Section  104(i)(ll)  of  the  Act  (42 
U.S.C.  9604(i)(ll)),  with  respect  to  the 
reduction  of  exposure  to  significant  risk 
to  human  health; 
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(iv)  Section  104(j)  of  the  Act  (42 
U.S.C.  9604(j)),  with  respect  to  the 
acquisition  of  real  property  and  interests 
in  real  property  required  to  conduct  a 
remedial  action; 

(v)  The  first  two  sentences  of  section 
105(d)  of  the  Act  (42  U.S.C.  9605(d)), 
with  respect  to  petition  for  preliminary 
assessment  of  a  release  or  threatened 

(vi)  Section  105(f)  of  the  Act  (42 
U.S.C.  9605(f)).  with  respect  to 
consideration  of  the  availability  of 
qualified  minority  firms  in  awarding 
contracts,  but  excluding  that  portion  oT 
section  105(f)  pertaining  to  the  annual 
report  to  Congress; 

(vii)  Section  109  of  the  Act  (42  U.S.C. 
9609).  with  respect  to  the  assessment  of 
civil  penalties  for  violations  of  section 
122  of  the  Act  (42  U.S.C.  9622).  and  the 
granting  of  awards  to  individuals 
providing  information; 

(viii)  Section  111(f)  of  the  Act  (42 
U.S.C.  9611(f)),  with  respect  to  the 
designation  of  officials  who  may 
obligate  money  in  the  Hazardous 
Substances  Superfund; 

(ix)  Section  113(k)  of  the  Act  (42 
U.S.C.  9613(k)),  with  respect  to 
establishing  an  administrative  record 
upon  which  to  base  the  selection  of  a 
response  action  and  identifying  and 
notifying  potentially  responsible  parties; 

(x)  Section  116(a)  of  the  Act  (42 
U.S.C.  9616(a)).  with  respect  to 
preliminary  assessment  and  site 
inspection  of  facilities; 

(xi)  Sections  117  (a)  and  (c)  of  the  Act 
(42  U.S.C.  9617(a)  and  (c)).  with  respect 
to  public  participation  in  the 
preparation  of  any  plan  for  remedial 
action  and  explanation  of  variances 
from  the  final  remedial  action  plan  for 
any  remedial  action  or  enforcement 
action.  Including  any  settlement  or 
consent  decree  entered  into; 

(xii)  Section  119  of  the  Act  (42  U.S.C. 
9119),  with  respect  to  indemnifying 
response  action  contractors: 

(xiii)  Section  121  of  the  Act  (42  U.S.C. 
9621),  with  respect  to  cleanup 
standards;  and 

(xiv)  Section  122  of  the  Act  (42  U.S.C. 
9622),  with  respect  to  settlements,  but 
excluding  section  122(b)(1)  of  the  Act 
(42  U.S.C.  9622(b)(1)),  related  to  mixed 
funding  agreements. 

(8)  Related  to  compliance  with 
environmental  laws.  With  respect  to 
facilities  and  activities  under  his  or  her 
authority,  to  exercise  the  authority  of 
the  Secretary  of  Agriculture  pursuant  to 
section  1-102  related  to  compliance 
with  applicable  pollution  control 
standards  and  section  1-601  of 
Executive  Order  12088,  3  CFR,  1978 
Comp.,  p.  243,  to  enter  into  an  inter- 
agency agreement  with  the  United 


States  Environmental  Protection 
Agency,  or  an  administrative  consent 
order  or  a  consent  judgment  in  an 
appropriate  State,  interstate,  or  local 
agency,  containing  a  plan  and  schedule 
to  achieve  and  maintain  compliance 
with  applicable  pollution  control 
standards  established  piusuant  to  the 
.  following: 

(i)  Solid  Waste  Disposal  Act,  as 
amended  by  the  Resource  Conservation 
and  Recovery  Act,  as  further  amended 
by  the  Hazardous  and  Solid  Waste 
Amendments,  and  the  Federal  Facility 
Compliance  Act  (42  U.S.C.  6901.  et 
sea.): 

(ii)  Federal  Water  Pollution 
Prevention  and  Control  Act.  as  amended 
(33  U.S.C.  1251.  etseq.y, 

(iii)  Safe  Drinking  Water  Act.  as 
amended  (42  U.S.C.  300f,  et  seq.): 

(iv)  Clean  Air  Act,  as  amended  (42 
U.S.C.  7401,  et  seq.); 

(v)  Noise  Control  Act  of  1972,  as 
amended  (42  U.S.C.  4901.  et  seq.); 

(vi)  Toxic  Substances  Control  Act.  as 
amended  (15  U.S.C.  2601.  et  seq.); 

(vii)  Federal  Insecticide,  Fungicide, 
and  Rodenticide  Act,  as  amended  (7 
U.S.C.  136,  et  seq.);  and 

(viiil  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980,  as  amended  by  the 
Sup)erfund  Amendments  and 
Reauthorization  Act  of  1986  (42  U.S.C. 
9601,  etseq.). 

(b)  The  following  authorities  are 
reserved  to  the  Secretary  of  Agriculture: 

(1)  Related  to  farm  service,  (i) 
Appointment  of  Farm  Service  Agency 
State  committeemen. 

(ii)  Final  approval  of  regulations 
relating  to  the  selection  and  exercise  of 
the  functions  of  conmiittees 
promulgated  under  section  8(b)  of  the 
Soil  Conservation  and  Domestic 
Allotment  Act.  as  amended  (16  U.S.C. 
590h(b)). 

(2)  Related  to  foreign  agriculture,  (i) 
Approving  export  controls  with  respect 
to  any  agricultural  commodity, 
including  fats  and  oils  or  animal  hides 
or  skins  as  provided  for  in  the  Export 
Administration  Act  of  1969,  as  amended 
(50  U.S.C.  App.  2401,  et  seq.). 

(ii)  Advising  the  President  that 
imports  are  having  the  effect  on 
programs  or  operations  of  this 
Department  required  as  a  prerequisite 
for  the  imposition  of  import  controls 
under  section  22  of  the  Agricultural 
Adjustment  Act  of  1933,  as  amended  (7 
U.S.C.  624a).  recommending  that  the 
President  cause  an  investigation  to  be 
made  by  the  Tariff  Commission  of  the 
facts  so  that  a  determination  can  be 
made  whether  import  restrictions 
should  be  imposed  under  that  Act,  and 
determining  under  section  204(e)  of  the 


Andean  Trade  Preference  Act  (19  U.S.C. 
3203(e))  that  there  exists  a  serious 
injury,  or  threat  thereof  and 
recommending  to  the  President  whether 
or  not  to  take  action. 

(iii)  Determining  the  agricultural 
commodities  and  the  quantities  thereof 
available  for  disposition  under  Public 
Uw  480  (7  U.S.C.  1731). 

(3)  Related  to  federal  crop  insurance. 
(i)  Appointment  of  the  Board  of 
Directors,  Federal  Crop  Insurance 
Corporation. 

(ii)  Appointment  of  the  Manager, 
Federal  Crop  Insurance  Corporation. 

S  2.17    Under  Secretary  tor  Rural  Economic 
and  Community  Development 

(a)  The  following  delegations  of 
authority  are  made  by  the  Secretary  of 
Agricultiu^  to  the  Under  Secretary  for 
Rural  Economic  and  Community 
Development: 

(1)  Provide  leadership  and 
coordination  within  the  executive 
branch  of  a  Nationwide  Rilral 
Development  Program  utiUzing  the 
services  of  executive  branch 
departments  and  agencies  and  the 
agencies,  bureaus,  offices,  and  services 
of  the  Department  of  Agricultxue  in 
coordination  with  rural  development 
programs  of  State  and  local  governments 
(7  U.S.C.  2204). 

(2)  Coordinate  activities  relative  to 
rural  development  among  agencies 
reporting  to  the  Under  Secretary  for 
Rural  Economic  and  Community 
Development  and,  through  appropriate 
channels,  serve  as  the  coordinating 
official  for  other  departmental  agencies 
having  primary  responsibilities  for 
specific  titles  of  the  Rural  Development 
Act  of  1972,  and  aUied  legislation. 

(3)  Administer  a  national  program  of 
economic,  social,  and  environmental 
research  and  analysis,  statistical 
programs,  and  associated  service  work 
related  to  rural  people  and  the 
commimities  in  which  they  live 
including  rural  industrialization;  rural 
population  and  manpower;  local 
government  finance;  income 
development  strategies;  housing;  social 
services  and  utilization;  adjustments  to 
changing  economic  and  technical  forces; 
and  other  related  matters. 

(4)  Work  with  Federal  agencies  in 
encouraging  the  creation  of  rural 
community  development  organizations. 

(5)  Assist  other  Federal  agencies  in 
making  rural  community  development 
organizations  aware  of  the  Federal 
programs  available  to  them. 

(6)  Advise  rural  community 
development  organizations  of  the 
availability  of  Federal  assistance 
programs. 
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(7)  Advise  other  Federal  agencies  of 
the  need  for  particular  Federal 
programs. 

(8)  Assist  rural  community 
development  organizations  in  making 
contact  with  Federal  agencies  whose 
assistance  may  be  of  benefit  to  them. 

(9)  Assist  other  Federal  agencies  and 
national  organizations  in  developing 
means  for  extending  their  services 
effectively  to  nu^l  areas. 

(10)  Assist  other  Federal  agencies  in 
designating  pilot  projects  in  rural  areas. 

(11)  Conduct  studies  to  determine 
how  programs  of  the  Department  can  be 
brought  to  bear  on  the  economic 
development  problems  of  the  country 
and  assure  that  local  groups  are 
receiving  adequate  technical  assistance 
from  Federal  agencies  or  from  local  and 
State  govenunents  in  formulating 
development  programs  and  in  carrying 
out  plaruied  development  activities. 

(12)  Assist  other  Federal  agencies  in 
formulating  nianpower  development 
and  training  policies. 

(13)  Related  to  committee 
management.  Establish  and  reestablish 
regional,  state,  and  local  advisory 
committees  for  activities  under  his  or 
her  authority.  This  authority  may  not  be 
re-delegated. 

(14)  Related  to  defense  and 
emergency  preparedness.  Administer 
responsibilities  and  functions  assigned 
under  the  Defense  Production  Act  of 
1950,  as  amended  (50  U.S.C.  App.  2061, 
et  seq.),  and  title  VI  of  the  Robert  T. 
Stafford  Disaster  Relief  and  Emergency 
Assistance  Act  (42  U.S.C.  5195,  et  seq.), 
concerning  rural  development  credit 
and  financial  assistance. 

(15)  Related  to  energy,  (i)  Provide 
Department-wide  operational  support 
and  coordination  for  loan  and  grant 
programs  to  foster  and  encourage  the 
production  of  fuels  from  agricultiual 
and  forestry  products  or  by-products. 

(ii)  Participate  as  a  Department 
representative  at  conferences,  meetings 
and  other  contacts  including  liaison 
with  the  Department  of  Energy  and 
other  government  agencies  and 
departments  v\rith  respect  to 
implementation  of  established 
Department  energy  policy. 

(iii)  Serve  as  Co-Chairperson  of  the 
Energy  Coordinating  Committee  of  the 
Department. 

(16)  Collect,  service,  and  liquidate 
loans  made,  insured,  or  guaranteed  by 
the  Rural  Utilities  Service,  the  Rural 
Housing  and  Community  Development 
Service,  the  Rural  Business  and 
Cooperative  Development  Service,  or 
their  predecessor  agencies. 

(17)  Administer  the  Federal  Claims 
Collection  Act  of  1966  (31  U.S.C.  3711. 
et  seq.),  and  joint  regulations  issued 


pursuant  thereto  by  the  Attorney 
General  and  the  Comptroller  General  (4 
CFR  chapter  II).  with  respect  to  clsiims 
of  the  Rural  Housing  and  Community 
Development  Service,  the  Rural 
Business  and  Cooperative  Development 
Service  and  the  Rural  Utilities  Service. 

(18)  With  respect  to  land  and  facilities 
under  his  or  her  authority,  exercise  the 
functions  delegated  to  the  Secretary  by 
Executive  Order  12580.  3  CFR.  1987 
Comp..  p.  193,  under  the  following 
provisions  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of  1980 
("the  Act"),  as  amendea: 

(i)  Sections  104  (a),  (b),  and  (c)(4)  of 
the  Act  (42  U.S.C.  9604  (a),  (b),  and 
(c)(4)),  with  respect  to  removal  and 
remedial  actions  in  the  event  of  release 
or  threatened  release  of  a  hazardous 
substance,  pollutant,  or  contaminant 
into  the  environment; 

(u)  Sections  104  (eHh)  of  the  Act  (42 
U.S.C.  9604  (e)-(h)).  with  respect  to 
information  gathering  and  access 
requests  and  orders;  compliance  with 
Federal  health  and  safety  standards  and 
wage  and  labor  standards  applicable  to 
covered  work;  and  emergency 
procurement  powers; 

(iii)  Section  104(i)(ll)  of  the  Act  (42 
U.S.C.  9604(i)(ll)).  with  respect  to  the 
reduction  of  exposure  to  significant  risk 
to  human  health; 

(iv)  Section  104(j)  of  the  Act  (42 
U.S.C.  9604(j)).  with  respect  to  the 
acquisition  of  real  property  and  interests 
in  real  property  required  to  conduct  a 
remedial  action: 

(v)  The  first  two  sentences  of  section 
105(d)  of  the  Act  (42  U.S.C.  9605(d)). 
with  respect  to  petitions  for  preliminary 
assessment  of  a  release  or  threatened 
release; 

(vi)  Section  105(f)  of  the  Act  (42 
U.S.C.  9605(f)).  with  respect  to 
consideration  of  the  availability  of 
qualified  minority  firms  in  awarding 
contracts,  but  excluding  that  portion  of 
section  105(f)  pertaining  to  the  aimual 
report  to  Congress; 

(vii)  Section  109  of  the  Act  (42  U.S.C. 
9609),  with  respect  to  the  assessment  of 
civil  penalties  for  violations  of  section 
122  of  the  Act  (42  U.S.C.  9622),  and  the 
granting  of  awards  to  individuals 
providing  information; 

(viii)  Section  111(f)  of  the  Act  (42 
U.S.C.  9611(f)),  with  respect  to  the 
designation  of  officials  who  may 
obligate  money  in  the  Hazardous 
Substances  Superfund; 

(ix)  Section  ;i3(k)  of  the  Act  (42 
U.S.C.  9613(k)),  with  respect  to 
establishing  an  administrative  record 
upon  which  to  base  the  selection  of  a 
response  action  and  identifying  and 
notifying  potentially  responsible  parties: 


(x)  Section  116(a)  of  the  Act  (42 
U.S.C.  9616(a)),  with  respect  to 
preliminary  assessment  and  site 
inspection  of  facilities; 

(xi)  Sections  117(a)  and  (c)  of  the  Act 
(42  U.S.C.  9617(a)  and  (c)),  wiUi  respect 
to  public  participation  in  the 
preparation  of  any  plan  for  remedial 
action  and  explanation  of  variances 
from  the  final  remedial  action  plan  for 
any  remedial  action  or  enforcement 
action,  including  any  settlement  or 
consent  decree  entered  into; 

(xii)  Section  119  of  the  Act  (42  U.S.C. 
9119),  with  respect  to  indemnifying 
response  action  contractors; 

(xiii)  Section  121  of  the  Act  (42  U.S.C. 
9621),  with  respect  to  cleanup 
standards;  and 

(xiv)  Section  122  of  the  Act  (42  U.S.C. 
9622),  with  respect  to  settlements,  but 
excluding  section  122(b)(1)  of  the  Act 
(42  U.S.C.  9622(b)(1)),  related  to  mixed 
funding  agreements. 

(19)  With  respect  to  facilities  and 
activities  under  his  or  her  authority,  to 
exercise  the  authority  of  the  Secretary  of 
Agriculture  piu^uant  to  section  1-102 
related  to  compliance  with  applicable 
pollution  control  standards  and  section 
1-601  of  Executive  Order  12088,  3  CFR. 
1978  Comp..  p.  243.  to  enter  into  an 
inter-agency  agreement  with  the  United 
States  Environmental  Protection 
Agency,  or  an  administrative  consent 
order  or  a  consent  judgment  in  an 
appropriate  State,  interstate,  or  local 
agency,  containing  a  plan  and  schedule 
to  achieve  and  maintain  compliance 
with  applicable  pollution  control 
standards  established  pursuant  to  the 
following: 

(i)  Solid  Waste  Disposal  Act.  as 
amended  by  the  Resource  Conservation 
and  Recovery  Act,  as  further  amended 
by  the  Hazardous  and  Solid  Waste 
Amendments,  and  the  Federal  Facility 
Compliance  Act  (42  U.S.C.  6901,  et 
sea); 

(ii)  Federal  Water  Pollution 
Prevention  and  Control  Act,  as  amended 
(33  U.S.C.  1251.efseg.); 

(iii)  Safe  Drinking  Water  Act.  as 
amended  (42  U.S.C.  300f,  et  seq.); 

(iv)  Clean  Air  Act,  as  amended  (42 
U.S.C.  7401,efseg.); 

(v)  Noise  Control  Act  of  1972,  as 
amended  (42  U.S.C.  4901,  et  seq.); 

(vi)  Toxic  Substances  Control  Act,  as 
amended  (15  U.S.C.  2601,  et  seq.); 

(vii)  Federal  Insecticide,  Fungicide, 
and  Rodenticide  Act.  as  amended  (7 
U.S.C.  136.  ef  seq.);  and 

(viii)  Comprehensive  Environmental 
Response.  Compensation,  and  Liability 
Act  of  1980,  as  amended  by  the 
Superfund  Amendments  and 
Reauthorization  Act  of  1986  (42  U.S.C. 
9601.  etseq.). 
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(20)  Related  to  rural  utilities  service. 
(i)  Administer  the  Rural  Electrification 
Act  of  1936.  as  amended  (7  U.S.C.  901, 
et  seq.)  except  for  rural  economic 
development  loan  and  grant  programs; 
(7  U.S.C.  940c  and  950aa,  et  seq.): 
Provided,  however,  that  the  Under 
Secretary  may  utilize  consultants  and 
attorneys  for  the  provision  of  legal 
services  pursuant  to  7  U.S.C.  918,  with 
the  concurrence  of  the  General  Coimsel. 

(ii)  Administer  the  Rural 
Electrification  Act  of  1938  (7  U.S.C  903 
note). 

(iii)  Designate  the  chief  executive 
officer  of  the  Rural  Telephone  Bank. 

(iv)  Administer  the  following  sections 
of  the  Consohdated  Farm  and  Rural 
Development  Act  (7  U.S.C.  1921,  et 

(A)  Section  306  (7  U.S.C.  1926), 
related  to  water  and  waste  facilities; 

(B)  Section  306A  (7  U.S.C.  1926a); 

(C)  Section  306B  (7  U.S.C.  1926b); 

(D)  Section  306C  (7  U.S.C.  1926c); 

(E)  Sections  309  (7  U.S.C.  1929)  and 
309A  (7  U.S.C.  1929a),  relating  to  assets 
and  programs  related  to  watershed 
facilities,  resource  and  conservation 
facilities,  and  water  and  waste  facilities; 

(F)  Section  310A  (7  U.S.C.  1931), 
relating  to  watershed  and  resource 
conservation  and  development; 

(G)  Section  310B(b)  (7  U.S.C.  1932(b)); 
(H)  Section  310B(i)  (7  U.S.C.  1932(i)), 

relating  to  loans  for  business 
telecommunications  partnerships;  and 

(1)  Administrative  Provisions  of 
subtitle  D  of  the  Consolidated  Farm  and 
Rural  Development  Act  relating  to  rural 
utility  activities. 

(v)  Administer  section  8,  and  those 
functions  with  respect  to  repayment  of 
obligations  under  section  4,  of  the 
Watershed  Protection  and  Flood 
Prevention  Act  (16  U.S.C.  1006a,  1004) 
and  administer  the  Resource 
Conservation  and  Development  Program 
to  assist  in  carrying  out  resource 
conservation  and  development  projects 
in  rural  areas  under  section  32(e)  of  the 
Bankhead-Jones  Farm  Tenant  Act  (7 
U.S.C.  1011(e)). 

(vi)  Administer  the  Water  and  Waste 
Loan  Program  (7  U.S.C.  1926-1). 

(vii)  Administer  the  Rural  Wastewater 
Treatment  Circuit  Rider  Program  (7 
U.S.C.  1926  note). 

(viii)  Administer  the  Distance 
Learning  and  Medical  Link  Programs  (7 
U.S.C.  950aaa,  et  seq.). 

(ix)  Administer  Water  and  Waste 
Facility  Programs  and  activities  (7 
U.S.C.  1926-1). 

(21)  Related  to  rural  business  and 
cooperative  development,  (i)  Administer 
the  Rural  Economic  Development  Loan 
and  Grant  Programs  under  the  Rural 
Electrification  Act  (7  U.S.C.  940c  and 
950aa.  et  seq.). 


(ii)  Administer  the  following  sections 
of  the  Consolidated  Farm  and  Rural 
Development  Act  (7  U.S.C.  1921.  et 

*7aJ  Section  306(a)(ll)(A)  (7  U.S.C 
1926  (a)(ll)(A)),  relating  to  grants  for 
business  technical  assistance  and 
planning; 

(B)  Section  304(b)  (7  U.S.C.  1924(b)). 
relating  to  small  business  enterprises; 

(C)  Sections  309  (7  U.S.C.  1929)  and 
309A  (7  U.S.C.  1929a).  relating  to  assets 
and  programs  related  to  rural 
development; 

(D)  Section  310B  (7  U.S.C.  1932). 
relating  to  rural  industrialization 
assistance,  rural  business  enterprise 
grants  and  rural  technology  and 
cooperative  development  grants; 

(E)  Section  312(b)  (7  U.S.C.  1942(b)), 
relating  to  small  business  enterprises; 
and 

(F)  Administrative  Provisions  of 
subtitle  D  of  the  Consolidated  Farm  and 
Rural  Development  Act  relating  to  rural 
business  and  cooperative  development 
activities. 

(iii)  Administer  Alcohol  Fuels  Credit 
Guarantee  Program  Account  (Pub.  L. 
102-341,  106  Stat.  895). 

(iv)  Administer  section  1323  of  the 
Food  Security  Act  of  1985  (7  U.S.C. 
1932  note). 

(v)  Administer  loan  programs  in  the 
Appalachian  region  under  sections  203 
and  204  of  the  Appalachian  Regional 
Development  Act  of  1965  (40  U.S.C. 
App.  204). 

(vi)  Administer  section  601  of  the 
Powerplant  and  Industrial  Fuel  Use  Act 
of  1978  (Pub.  L.  95-620). 

(vii)  Administer  the  E)rought  and 
Disaster  Guaranteed  Lo€in  Program 
under  section  331  of  the  Ehsaster 
Assistance  Act  of  1988  (7  U.S.C.  1929a 
note). 

(viii)  Administer  the  Disaster 
Assistance  for  Rural  Business 
Enterprises  Guaranteed  Loan  Program 
imder  section  401  of  the  Disaster 
Assistance  Act  of  1989  (7  U.S.C.  1929a 
note). 

(ix)  Administer  the  Rural  Economic 
Development  Demonstration  Grant 
Program  (7  U.S.C.  2662a). 

(x)  Administer  the  Economically 
Disadvantaged  Rural  Commimity  Loan 
Program  (7  U.S.C.  6616). 

(xi)  Administer  the  Alternative 
Agricultural  Research  and 
Commercialization  Act  of  1990,  (7 
U.S.C.  5901.  ef  seq.). 

(xii)  Administer  programs  authorized 
by  the  Cooperative  Mark«ting  Act  of 
1926  (7  U.S.C.  451-457). 

(xiii)  Carry  out  the  responsibilities  of 
the  Secretary  of  Agriculture  relating  to 
the  marketing  aspects  of  cooperatives, 
including  economic  research  and 


analysis,  the  application  of  economic 
research  findings,  technical  assistance 
to  existing  and  developing  cooperatives, 
education  on  cooperatives,  and 
statistical  information  pertaining  to 
cooperatives  as  authorized  by  the 
Agricultural  Marketing  Act  of  1946  (7 
U.S.C.  1621-1627). 

(xiv)  Work  with  institutions  and 
international  organizations  throughout 
the  world  on  subjects  related  to  the 
development  and  operation  of 
agricultural  cooperatives.  Such  work 
may  be  carried  out  by: 

(A)  Exchanging  materials  and  results 
with  such  institutions  or  organizations; 

(B)  Engaging  in  joint  or  coordinated 
activities;  or 

(C)  Stationing  representatives  at  such 
institutions  or  organizations  in  foreign 
countries  (7  U.S.C.  3291). 

(xv)  Administer  in  rural  areas  the 
process  of  designation,  provision  of 
monitoring  and  oversight,  and  provision 
of  technical  assistance  for 
Empowerment  Zones  and  Enterprise 
Communities  pursuant  to  section  13301 
of  Pub.  L.  103-66,  Onmibus  Budget 
Reconciliation  Act  of  1993  (26  U.S.C. 
1391,  etseq.) 

(xvi)  Work  with  Federal  agencies  in 
encouraging  the  creation  of  local  rural 
community  development  organizations. 
Within  a  State,  assist  other  Federal 
agencies  in  developing  means  for 
extending  their  services  effectively  to 
rural  areas  and  in  designating  pilot 
projects  in  rural  areas  (7  U.S.C.  2204). 

(xvii)  Conduct  assessments  to 
determine  how  programs  of  the 
Department  can  be  brought  to  bear  on 
the  economic  development  problems  of 
a  State  or  local  area  and  assure  that  local 
groups  are  receiving  adequate  and 
effective  technical  assistance  from 
Federal  agencies  or  from  local  and  State 
governments  in  formulating 
development  programs  and  in  carrying 
out  planned  development  activities  (7 
U.S.C.  2204b). 

(xviii)  Develop  a  process  through 
which  State,  sub-state  and  local  rural 
development  needs,  goals,  objectives, 
plans,  and  recommendations  can  be 
received  and  assessed  on  a  continuing 
basis  (7  U.S.C.  2204b). 

(xix)  Prepare  local  or  area-wide  rural 
development  strategies  based  on  the 
needs,  goals,  objectives,  plans  and 
recommendations  of  local  communities, 
sub-state  areas  and  States  (7  U.S.C. 
2204b). 

(xx)  Develop  a  system  of  outreach  in 
the  State  or  local  area  to  promote  rural 
development  and  provide  for  the 
publication  and  dissemination  of 
information,  through  multi-media 
methods,  relating  to  rural  development. 
Advise  local  rural  development 


organizations  of  availability  of  Federarl 
programs  and  the  type  of  assistance 
available,  and  assist  in  making  contact 
with  Federal  program  (7  U.S.C.  2204;  7 
U.S.C.  2204b). 

(22)  Related  to  rural  housing  and 
community  development,  (i)  Administer 
the  following  under  the  Consolidated 
Farm  and  Rural  Development  Act  (7 
U.S.C.  1921.  etseq.): 

(A)  Section  306  (7  U.S.C.  1926), 
except  with  respect  to  financing  for 
water  and  waste  disposal  facilities;  or 
loans  for  rural  electrification  or 
telephone  systems  or  facilities  other 
than  hydroelectric  generating  and 
related  distribution  systems  and 
supplemental  and  supporting  structures 
if  Uiey  are  eligible  for  Rural  Utilities 
Service  financing;  and  financing  for 
grazing  facilities  euid  irrigation  and 
drainage  facilities;  and  subsection 
306(a)(ll); 

(B)  Section  309A  (7  U.S.C.  1929a), 
regarding  assets  and  programs  relating 
to  community  facilities;  and 

(C)  Administrative  Provisions  of 
subtitle  D  of  the  Consolidated  Farm  and 
Rural  Development  Act  relating  to  rural 
housing  and  community  development 
activities. 

(ii)  Administer  title  V  of  the  Housing 
Act  of  1949  (42  U.S.C.  1471,  et  seq.), 
except  those  functions  pertaining  to 
research. 

(iii)  Make  grants,  administer  a  grant 
program,  and  determine  the  types  of 
assistance  to  be  provided  to  aid  low- 
income  migrant  and  seasonal 
farmworkers  (42  U.S.C.  5177a). 

(iv)  Administer  the  Rural  Housing 
Disaster  Program  under  sections  232, 
234,  and  253  of  the  Disaster  Rehef  Act 
of  1970  (Pub.  L.  91-606). 

(v)  Exercise  all  authority  and 
discretion  vested  in  the  Secretary  by 
section  510(d)  of  the  Housing  Act  of 
1949,  as  amended  by  section  1045  of  the 
Stewart  B.  McKinney  Homeless 
Assistance  Amendments  Act  of  1988, 
Pub.  L.  100-628  (42  U.S.C.  1480(d)). 
including  the  following: 

,  A)  Determine,  with  he  concurrence 
of  Ihe  General  Counsel,  which  actions 
are  to  be  referred  to  the  Department  of 
ustice  for  the  conduct  of  litigation,  and 
refer  such  actions  to  the  Department  of 
;  ustice  through  the  General  Counsel; 

(B)  Determine,  with  the  concurrence 
of  the  General  Coimsel,  which  actions 
are  to  be  referred  to  the  General  Counsel 
for  the  conduct  of  Utigation  and  refer 
such  actions;  and 

(C)  Enter  into  contracts  with  private 
sector  attorneys  for  the  conduct  of 
litigation,  with  the  concurrence  of  the 
General  Counsel,  after  determining  that 
the  attorneys  will  provide  competent 
and  cost  effective  representation  for  the 


Rural  Housing  and  Community 
Development  Service  and  representation 
by  the  attorney  will  either  accelerate  the 
process  by  which  a  family  or  person 
eligible  for  assistance  under  section  502 
of  the  Housing  Act  of  1949  will  be  able 
to  purchase  and  occupy  the  housing 
involved,  or  preserve  the  quality  of  the 
housiiw  involved. 

(b)  The  following  authority  is  reserved 
to  the  Secretary  of  Agriculture: 

(1)  Related  to  rural  business  and 
cooperative  development.  Submission  to 
the  Congress  of  the  report  required 
pursuant  to  section  1469  of  Pub.  L.  101- 
624. 

§2.18    Under  Secretary  for  Food  Safety. 

(a)  The  following  delegations  of 
authority  are  made  by  the  Secretary  of 
Agriculture  to  the  Under  Secretary  for 
Food  Safety: 

( 1 )  Related  to  food  safety  and 
inspection,  (i)  Exercise  the  functions  of 
the  Secretary  of  Agriculture  contained 
in  the  Agricultural  Marketing  Act  of 
1946,  as  amended  (7  U.S.C.  1621-1627). 
relating  to  voluntary  insi>ection  of 
poultry  and  edible  products  thereof; 
voluntary  inspection  and  certification  of 
technical  animal  fat;  certified  products 
for  dogs,  cats,  and  other  camivora; 
voluntary  inspection  of  rabbits  and 
edible  products  thereof;  and  voluntary 
inspection  and  certification  of  edible 
meat  and  other  products. 

(ii)  Exercise  the  functions  of  the 
Secretary  of  Agriculture  contained  in 
the  following  legislation: 

(A)  Poultry  Products  Inspection  Act, 
as  amended  (21  U.S.C.  451-470); 

(B)  Federal  Meat  Inspection  Act,  as 
amended,  and  related  legislation, 
excluding  sections  12-14,  and  also 
excluding  so  much  of  section  18  as 
pertains  to  issuance  of  certificates  of 
condition  of  live  animals  intended  and 
offered  for  export  (21  U.S.C.  601-611, 
615-624,  641-645,  661,  671-680,  691- 
692,  694-695); 

(C)  Egg  Products  Inspection  Act, 
except  for  the  Shell  Egg  Surveillance 
Program,  voluntary  laboratory  analyses 
of  egg  products,  and  the  Voluntary  Egg 
Grading  Program  (21  U.S.C.  1031-1056); 

;D)  Talmadge-Aiken  Act  (7  U.S.C. 
450)  with  respect  to  cooperation  with 
States  in  administration  of  the  Federal 
Meat  Inspection  Act  and  the  Poultry 
Products  Inspection  Act; 

(E)  Humane  Slaughter  Act  (7  U.S.C. 
1901-1906); 

(F)  National  Laboratory  Accreditation 
Program  (7  U.S.C.  138-1 38i)  with 
respect  to  laboratories  accredited  oaljf- 
for  pesticide  residue  analysis  in  meat 
and  poultry  products;  and 

(G)  Administer  and  conduct  a  Food 
Safety  Research  Program  (7  U.S.C.  427). 


(iii)  Coordinate  with  the  Assistant 
Secretary  for  Marketing  and  Regulatory 
Programs  the  administration  of 
programs  relating  to  human  pathogen 
reduction  (such  as  salmonella 
enteritidis)  pursuant  to  section  2  of  the 
Act  of  February  2,  1903,  as  amended  (21 
U.S.C.  Ill),  and  sections  4  and  5  of  the 
Act  of  May  29,  1884,  as  amended  (21 
U.S.C.  120). 

(iv)  Enter  into  contracts,  grants,  or 
cooperative  agreements  to  further 
research  programs  in  the  agricultural 
sciences  (7  U.S.C.  3318). 

(2)  Related  to  committee 
management.  Establish  and  reestablish 
regional,  State,  and  local  advisory 
committees  for  activities  under  his  or 
her  authority.  This  authority  may  not  be 
redelegated. 

(3)  Related  to  defense  and  emergency 
preparedness.  Administer 
responsibilities  and  functions  assigned 
imder  the  Defense  Production  Act  of 
1950,  as  amended  (50  U.S.C.  App.  2061, 
et  seq.).  and  title  VI  of  the  Robert  T. 
Stafford  Disaster  Relief  and  Emergeftcy 
Assistance  Act  (42  U.S.C.  5195,  et  seq.). 
concerning  the  wholesomeness  of  meat 
and  poultry  and  products  thereof  and 
inspection  of  egas  and  egg  products. 

(4)  Related  tohiotecbnofogy. 
Coordinate  the  development  and 
carrying  out  by  Department  agencies  of 
all  matters  and  functions  pertaining  to 
the  Department's  regulation  of 
biotechnology  as  they  may  affect  the 
safety  of  meat,  poultry  or  egg  products. 

(5)  Related  to  environmental 
response.  With  respect  to  land  and 
facilities  under  his  or  her  authority, 
exercise  the  functions  delegated  to  the 
Secretary  by  Executive  Order  12580,  3 
CFR,  1987  Comp..  p.  193,  under  the 
following  provisions  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980  ("the  Act"),  as  amended: 

(ii  Sections  104  (a),  (b),  and  (c)(4)  of 
the  Act  (42  U.S.C.  9604  (a),  (b),  and 
(c)i4)).  with  respect  to  removal  and 
remedial  actions  in  the  event  of  release 
or  threatened  release  of  a  hazardous 
substance,  pollutant,  or  contaminant 
into  the  environment; 

(ii)  Sections  104  (e)-(h)  of  the  Act  (42 
U.S.C.  9604  (e)-{h)),  vdth  respect  to 
information  gathering  and  access 
requests  and  orders;  compliance  with 
Federal  health  and  safety  standards  and 
wage  and  labor  standards  applicable  to 
covered  work;  and  emergency 
procurement  powers; 

(iii)  Section  104(i)(ll)  of  die  Act  (42 
U.S.C  9604(i)(ll)),  with  respect  to  the 
reduction  of  exposure  to  significant  risk 
to  human  health; 

(iv)  Section  104(j)  of  the  Act  (42 
U.S.C.  9604(j)),  with  respect  to  the 
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acquisition  of  real  property  and  interests 
in  real  property  required  to  conduct  a 
remedial  action; 

(v)  The  first  two  sentences  of  section 
105(d)  of  the  Act  (42  U.S.C.  9605(d)). 
with  respect  to  petitions  for  preliminary 
assessment  of  a  release  or  threatened 
rclsASO* 

(vi)  Section  105(f)  of  the  Act  (42 
U.S.C.  9605(f)).  with  respect  to 
consideration  of  the  availability  of 
qualified  minority  firms  in  awarding 
contracts,  but  excluding  that  portion  of 
section  105(f)  pertaining  to  the  annual 
report  to  Congress; 

(vii)  Section  109  of  the  Act  (42  U.S.C. 
9609),  with  respect  to  the  assessment  of 
civil  penalties  for  violations  of  section 
122  of  the  Act  (42  U.S.C.  9622),  and  the 
granting  of  awards  to  individuals 
providing  information; 

(viii)  Section  111(f)  of  the  Act  (42 
U.S.C.  9611(f)).  with  respect  to  the 
designation  of  officials  who  may 
obligate  money  in  the  Hazardous 
Substances  Superfund; 

(i«)  Section  113{k)  of  the  Act  (42 
U.S.C.  9613(k)).  with  respect  to 
establishing  an  administrative  record 
upon  which  to  base  the  selection  of  a 
response  action  and  identifying  and 
notifying  potentially  responsible  parties; 

(x)  Section  116(a)  of  the  Act  (42 
U.S.C.  9616(a)),  writh  respect  to 
preliminary  assessment  and  site 
inspection  of  fadUties; 

(xi)  Sections  117(a)  and  (c)  of  the  Act 
(42  U.S.C.  9617(a)  and  (c)).  with  respect 
to  public  participation  in  the 
preparation  of  any  plan  for  remedial 
action  and  explanation  of  variances 
from  the  final  remedial  action  plan  for 
any  remedial  action  or  enforcement 
action,  including  any  settlement  or 
consent  decree  entered  into: 

(xii)  Section  119  of  the  Act  (42  U.S.C. 
9119),  with  respect  to  indemnifying 
response  action  contractors; 

(xiii)  Section  121  of  the  Act  (42  U.S.C. 
9621).  with  respect  to  cleanup 
standards;  and 

(xiv)  Section  122  of  the  Act  (42  U.S.C. 
9622),  vsrith  respect  to  settlements,  but 
excluding  section  122(b)(1)  of  the  Act 
(42  U.S.C.  9622(b)(1)),  related  to  mixed 
funding  agreements. 

(6)  Related  to  compliance  with 
environmental  laws.  With  respect  to 
facilities  and  activities  under  his  or  her 
authority,  to  exercise  the  authority  of 
the  Secretary  of  Agricultiue  piusuant  to 
section  1-102  related  to  compliance 
with  applicable  pollution  control 
standards  and  section  1-601  of 
Executive  Order  12088,  3  CFR,  1978 
Comp.,  p.  243,  to  enter  into  an  inter- 
agency agreement  with  the  United 
States  Enviroiunental  Protection 
Agency,  or  an  administrative  consent 


order  or  a  consent  judgment  in  an 
appropriate  State,  interstate,  or  local 
agency,  containing  a  plan  and  schedule 
to  achieve  and  maintain  compliance 
with  applicable  pollution  control 
standards  established  pursuant  to  the 
following: 

(i)  Solid  Waste  EKsposal  Act,  as 
amended  by  the  Resource  Conservation 
and  Recovery  Act,  as  further  amended 
by  the  Hazardous  and  Solid  Waste 
Amendments,  and  the  Federal  Facility 
Compliance  Act  (42  U.S.C.  6901,  et 
seq.y, 

(ii)  Federal  Water  Pollution 
Prevention  and  Control  Act,  as  amended 
(33  U.S.C.  1251.  etseg.); 

(iii)  Safe  Drinking  Water  Act.  as 
amended  (42  U.S.C.  300f.  et  seq.); 

(iv)  Clean  Air  Act.  as  amended  (42 
U.S.C.  7401,  et  seq.); 

(v)  Noise  Control  Act  of  1972.  as 
amended  (42  U.S.C.  4901,  et  seq.): 

(vi)  Toxic  Substances  Control  Act.  as 
amended  (15  U.S.C.  2601.  et  seq.); 

(vii)  Federal  Insecticide,  Fungicide, 
and  Rodenticide  Act,  as  amended  (7 
U.S.C.  136.  et  seq.y,  and 

(viii)  Comprehensive  Enviroiunental 
Response,  Compensation,  and  Liability 
Act  of  1980,  as  amended  by  the 
Superfund  Amendments  and 
Reauthorization  Act  of  1986  (42  U.S.C. 
9601,  etseq.). 

§  2.19    Under  Secretary  for  Food,  Nutrition, 
and  Consumer  Services. 

(a)  The  following  delegations  of 
authority  are  made  by  the  Secretary  of 
Agricultiu*  to  the  Under  Secretary  for 
Food.  Nutrition,  and  Consumer 
Services: 

(1)  Related  to  food  and  nutrition,  (i) 
Administer  the  following  legislation: 

(A)  The  Food  Stamp  Act  of  1977.  as 
amended  (7  U.S.C.  2011-2032); 

(B)  National  School  Lunch  Act  of 
1946.  as  amended  (42  U.S.C.  1751- 
1769h),  except  procurement  of 
agricultural  commodities  and  other 
foods  under  section  6  thereof; 

(C)  Child  Nutrition  Act  of  1966.  as 
amended  (42  U.S.C.  1771-1790); 

(D)  Sections  933-939  of  the  Food, 
Agriculture,  Conservation,  and  Trade 
Act  Amendments  of  1991  (7  U.S.C.  5930 
note);  and 

(E)  Section  301  of  the  Healthy  Meals 
for  Healthy  Americans  Act  of  1994  (Pub. 
L.  103^48). 

(ii)  Administer  those  functions 
relating  to  the  distribution  and  donation 
of  agricultiual  commodities  and 
products  thereof  under  the  following 
legislation: 

(A)  Clause  (3)  of  section  416(a)  of  the 
Agricultiu^l  Act  of  1949,  as  amended  (7 
U.S.C.  1431(a)),  except  the  estimate  and 
announcement  of  the  types  and  varieties 


of  food  commodities,  and  the  quantities 
thereof,  to  become  available  for 
distribution  thereunder; 

(B)  Section  709  of  the  Food  and 
Agriculture  Act  of  1965,  as  amended  (7 
U.S.C.  1446a-l); 

(C)  Section  32  of  the  Act  of  August  24. 
1935,  as  amended  (7  U.S.C.  612c),  as 
supplemented  by  the  Act  of  June  28, 
1937.  as  amended  (15  U.S.C.  713c),  and 
related  legislation; 

(D)  Section  9  of  the  Act  of  September 
6. 1958,  as  amended  (7  U.S.C.  1431b); 

(E)  Section  210  of  the  Agricultural  Act 
of  1956  (7  U.S.C.  1859),  except  with 
respect  to  donations  to  Federal  penal 
and  correctional  institutions; 

(F)  Section  402  of  the  Mutual  Security 
Act  of  1954,  as  amended  (22  U.S.C. 
1922); 

(G)  Section  311  of  the  Older 
Americans  Act  of  1965,  as  amended  (42 
U.S.C.  3030a); 

(H)  Sections  412  and  413(b)  of  the 
Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act  (42  U.S.C. 
5179,  5180(b)); 

(I)  Sections  4  and  5  of  the  Agriculture 
and  Consumer  Protection  Act  of  1973, 
as  amended  (7  U.S.C.  612c  note); 

(J)  Section  1114  of  the  Agriculture  and 
Food  Act  of  1981,  as  amended  (7  U.S.C. 
1431e); 

(K)  Section  1336  of  the  Agriculture 
and  Food  Act  of  1981  (Pub.  L.  97-98); 

(L)  Emergency  Food  Assistance  Act  of 
1983  (7  U.S.C.  612c  note); 

(M)  Sections  3  (b)-(i).  3A  and  4  of  the 
Commodity  Distribution  Reform  Act 
and  WIC  Amendments  of  1987  (7  U.S.C. 
612c  note);  and 

(N)  Section  110  of  the  Himger 
Prevention  Act  of  1988  (7  U.S.C.  612c 
note). 

(iii)  Administer  those  functions 
relating  to  the  distribution  of  food 
coupons  imder  section  412  of  the  Robert 
T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act  (42  U.S.C. 
5179). 

(iv)  In  connection  with  the  functions 
assigned  in  paragraphs  (a)(1)  (i).  (ii)  and 
(iii)  of  this  section,  relating  to  the 
distribution  and  donation  of  agricultural 
commodities  and  products  thereof  and 
food  coupons  to  eligible  recipients, 
authority  to  determine  the  requirements 
for  such  agricultural  commodities  and 
products  thereof  and  food  coupons  to  be 
so  distributed. 

(v)  Receive  donation  of  food 
commodities  under  clause  (3)  of  section 
416(a)  of  the  Agricidtural  Act  of  1949. 
as  amended,  section  709  of  the  Food 
and  Agriculture  Act  of  1965,  as 
amended,  section  5  of  the  Agriculture 
and  Consmner  Protection  Act  of  1973, 
section  1114(a)  of  the  Agriculture  and 
Food  Act  of  1981.  and  section  202(a) 


and  202A  of  the  Emergency  Food 
Assistance  Act  of  1983. 

(2)  Related  to  consumer  advice,  (i) 
Develop  and  implement  USDA  policy 
and  procedural  guidelines  for  carrying 
out  the  Department's  Consumer  Affairs 
Plan. 

(ii)  Advise  the  Secretary  and  other 
policy  level  officials  of  the  Department 
on  consumer  affairs  policies  and 
programs. 

(iii)  Coordinate  USDA  consiuner 
affairs  activities  and  monitor  and 
analyze  agency  procedures  and 
performance. 

(iv)  Represent  the  Department  at 
conferences,  meetings  and  other 
contacts  where  consumer  affairs  issues 
are  discussed,  including  liaison  with  the 
White  House  and  other  governmental 
agencies  and  departments. 

(v)  Work  with  the  Office  of  Budget 
and  Program  Analysis  and  the  Office  of 
Communications  to  ensure  coordination 
of  USDA  consumer  affairs  and  public 
participation  programs,  policies  and 
information,  and  to  prevent  duplication 
of  responsibilities. 

(vi)  Serve  as  a  consumer  ombudsman 
and  communication  link  between 
consumers  and  the  Department. 

(vii)  Approve  the  designation  of 
agency  Consumer  Affairs  Contacts. 

(3)  Related  to  human  nutrition 
information,  (i)  Develop  techniques  and 
equipment  to  assist  consumers  in  the 
home  and  in  institutions  in  selecting 
food  that  supplies  a  nutritionally 
adequate  diet. 

(ii)  Develop  family  food  plans  at 
different  costs  for  use  as  standards  by 
families  of  different  sizes,  sex-age 
composition,  and  economic  levels. 

(iii)  Develop  suitable  and  safe 
preparation  and  management 
procedures  to  retain  nutritional  and 
eating  qualities  of  food  served  in  homes 
and  institutions. 

(iv)  E)evelop  materials  to  aid  the 
public  in  meeting  dietary  needs,  with 
emphasis  on  food  selection  for  good 
nutrition  and  appropriate  cost,  and  food 
preparation  to  avoid  waste,  maximize 
nutrient  retention,  minimize  food  safety 
hazards,  and  conserve  energy. 

(v)  Develop  food  plans  for  use  in 
establishing  food  stamp  benefit  levels, 
and  assess  the  nutritional  impact  of 
Federal  food  programs. 

(vi)  Coordinate  nutrition  education 
promotion  and  professional  education 
projects  within  the  Department. 

(vii)  Analyze  data  from  food 
consumption  surveys  in  coordination 
with  the  Under  Secretary  for  Research, 
Education,  and  Economics  to  provide  a 
basis  for  evaluating  dietary  adeauacy. 

(viii)  Consult  with  the  Federal  and 
State  agencies,  the  Congress, 


universities,  and  other  public  and 
private  organizations  and  the  general 
public  regarding  household  food 
consumption,  individual  intake,  and 
dietary  adequacy,  and  implications  of 
the  survey  on  public  policy  regarding 
food  and  nutrition  policies  (7  U.S.C. 
3171-3175). 

(4)  Related  to  committee 
management.  Establish  and  reestablish 
regional.  State,  and  local  advisory 
committees  for  activities  under  his  or 
her  authority.  This  authority  may  not  be 
redelegated. 

(5)  Related  to  defense  and  emergency 
preparedness.  Administer 
responsibilities  and  functions  assigned 
under  the  Defense  Production  Act  of 
1950,  as  amended  (50  U.S.C.  App.  2061, 
et  seq.),  and  title  VI  of  the  Robert  T. 
Stafford  Disaster  Relief  and  Emergency 
Assistance  Act  (42  U.S.C.  5195,  et  seq.), 
concerning  food  stamp  assistance. 

(b)  The  following  authority  is  reserved 
to  the  Secretary  of  Agricultvue: 

(1)  Related  to  food  and  nutrition. 
Authority  to  appoint  the  members  of  the 
National  Advisory  Council  on  Maternal. 
Infant,  and  Fetal  Nutrition  as  directed  in 
section  17(k)  of  the  Child  Nutrition  Act 
of  1966,  as  amended  (42  U.S.C.  1786(k)). 

(2)  [Reserved] 

§  2.20    Under  Secretary  for  Natural 
Resources  and  Environment 

(a)  The  following  delegations  of 
authority  are  made  by  the  Secretary  of 
Agriculture  to  the  Under  Secretary  for 
Natural  Resources  and  Environment: 

(1)  Related  to  environmental  quality. 
(i)  Administer  the  implementation  of 
the  National  Enviroiunental  Policy  Act 
for  the  United  States  Department  of 
Agricuhure  (USDA). 

(ii)  Provide  representation  for4^SDA 
on  the  National  Response  Team  on 
hazardous  spills  pursuant  to  Pub.  L.  92- 
500  (33  U.S.C.  1151  note),  and  section 
4  of  Executive  Order  11735.  3  CFR, 
1971-1975  Comp..  p.  793. 

(iii)  Represent  USDA  in  contacts  with 
the  United  States  Environmental 
Protection  Agency,  the  Council  on 
Environmental  Quality,  and  other 
organizations  or  agencies  on  matters 
related  to  assigned  responsibilities. 

(iv)  Formulate  and  promulgate  USDA 
policy  relating  to  environmental  activity 
and  natural  resources. 

(v)  Provide  staff  support  for  the 
Secretary  in  the  review  of 
environmental  impact  statements. 

(vi)  Provide  leadership  in  USDA  for 
general  land  use  activities  including 
implementation  of  Executive  Order 
11988,  Flood  Plain  Management,  3  CFR, 
1977  Comp.,  p.  117,  and  Executive 
Order  11990.  Protection  of  Wetlands.  3 
CFR.  1977  Comp..  p.  121. 


(2)  Related  to  forestry,  (i)  Provide 
national  leadership  in  forestry.  (As  used 
here  and  elsewhere  in  this  section,  the 
term  "forestry"  encompasses  renewable 
and  nonrenewable  resources  of  forests, 
including  lands  governed  by  the  Alaska 
National  Interest  Lands  Conservation 
Act,  forest-related  rangeland,  grassland, 
brushland,  woodland,  and  alpine  areas 
including  but  not  limited  to  recreation, 
range,  timber,  minerals,  watershed, 
wildlife  and  fish;  natiu-al  scenic, 
scientific,  cultural,  and  historic  values 
of  forests  and  related  lands;  and 
derivative  values  such  as  economic 
strength  and  social  well-being). 

(ii)  Protect,  manage,  and  administer 
the  national  forests,  national  forest 
purchase  units,  national  grasslands,  and 
other  lands  and  interests  in  lands 
administered  by  the  Forest  Service, 
which  collectively  are  designated  as  the 
National  Forest  System.  This  delegation 
covers  the  acquisition  and  disposition  of 
lands  and  interests  in  lands  as  may  be 
authorized  for  the  protection, 
management,  and  administration  of  the 
National  Forest  System,  including  the 
authority  to  approve  acquisition  of  land 
under  the  Weeks  Act  of  March  1, 1911. 
as  amended  (16  U.S.C.  521),  and  special 
forest  receipts  acts,  as  follows:  (Pub.  L. 
337,  74th  Cong.,  49  Stat.  866,  as 
amended  by  Pub.  L.  310,  78th  Cong.,  58 
Stat.  227;  Pub.  L.  505,  75th  Cong..  52 
Stat.  347,  as  amended  by  Pub.  L.  310, 
78th  Cong..  58  Stat.  227;  Pub.  L.  634, 
75th  Cong..  52  Stat.  699.  as  amended  by 
Pub.  L.  310.  78th  Cong..  58  Stat.  227; 
Pub.  L.  748,  75th  Cong.,  52  Stat.  1205, 
as  amended  by  Pub.  L.  310,  78th  Cong., 
58  Stat.  227;  Pub.  L.  427,  76Ui  Cong.,  54 
Stat.  46;  Pub.  L.  589,  76th  Cong.,  54  Stat. 
297;  Pub.  L.  591.  76tii  Cong.,  54  Stat. 
299;  Pub.  L.  637,  76th  Cong..  54  Stat. 
402;  Pub.  L.  781.  84tii  Cong..  70  Stat. 
632). 

(iii)  As  necessary  for  administrative 
purposes,  divide  into  and  designate  as 
national  forests  any  lands  of  3,000  acres 
or  more  which  am  acquired  under  or 
subject  to  the  Weeks  Act  of  March  1, 
1911,  as  amended,  and  which  are 
contiguous  to  existing  national  forest 
boundaries  established  under  the 
authority  of  the  Weeks  Act. 

(iv)  Plan  and  administer  wildlife  and 
fish  conservation  rehabilitation  and 
habitat  management  programs  on 
National  Forest  System  lands,  pursuant 
to  16  U.S.C.  670g,  670h,  and  670o. 

(v)  For  the  purposes  of  the  National 
Forest  System  Drug  Control  Act  of  1986 
(16  U.S.C.  559b-f),  specifically 
designate  certain  specially  trained 
officers  and  employees  of  the  Forest 
Service,  not  exceeding  500,  to  have 
authority  in  the  performance  of  their 
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duties  within  the  boundaries  of  the 
National  Forest  System: 

(A)  To  carry  firearms; 

(B)  To  enforce  and  conduct 
investigations  of  violations  of  section 
401  of  the  Controlled  Substance  Act  (21 
U.S.C.  841)  and  other  criminal 
violations  relating  to  marijuana  and 
other  controlled  substances  that  are 
manufactured,  distributed,  or  dispensed 
on  National  Forest  System  lands; 

(C)  To  make  arrests  with  a  warrant  or 
process  for  misdemeanor  violations,  or 
without  a  warrant  for  violations  of  such 

"misdemeanors  that  any  such  officer  or 
employee  has  probable  cause  to  believe 
are  being  committed  in  that  employee's 
presence  or  view,  or  for  a  felony  with 
a  warrant  or  without  a  warrant  if  that 
employee  has  probable  cause  to  beheve 
that  the  person  being  arrested  has 
committed  or  is  committing  such  a 
fielony; 

(D)  To  serve  warrants  and  other 
process  issued  by  a  court  or  officer  of 
competent  jurisdiction; 

(E)  To  search,  with  or  without  a 
warrant  or  process,  any  person,  place,  or 
conveyance  according  to  Federal  law  or 
rule  of  law;  and 

(F)  To  seize,  with  or  without  warrant 
or  process,  any  evidentiary  item 
according  to  Federal  law  or  rule  of  law. 

(vi)  Authorize  the  Forest  Service  to 
cooperate  with  the  law  enforcement 
officials  of  any  Federal  agency.  State,  or 
poUtical  subdivision,  in  the 
investigation  of  violations  of,  and 
enforcement  of,  section  401  of  the 
Controlled  Substances  Act  (21  U.S.C. 
841),  other  laws  and  regulations  relating 
to  marijuana  and  other  controlled 
substances,  and  State  drug  control  laws 
or  ordinances,  within  the  boundaries  of 
the  National  Forest  System. 

(vii)  Administer  programs  under 
section  23  of  the  Federal  Highway  Act 
(23  U.S.C.  101(a),  120(f),  125  (a)-(c), 
138,  202  (a)-(b),  203.  204  (a)-(h),  205 
(a)-(d),  211.  317,  402(a)). 

(viii)  Exercise  the  administrative 
appeal  functions  of  th^ecretary  of 
Agriculture  in  review  of  decisions  of  the 
Chief  of  the  Forest  Service  pursuant  to 
36  CFR  parts  215  and  217  and  36  CFR 
part  251,  subpart  C. 

(ix)  Conduct,  support,  and  cooperate 
in  investigations,  experiments,  tests, 
and  other  activities  deemed  necessary  to 
obtain,  analyze,  develop,  demonstrate, 
and  disseminate  scientific  information 
about  protecting,  managing,  and 
utilizing  forest  and  rangeland  renewable 
resources  in  rural,  suburban,  and  urban 
areas  in  the  United  States  and  foreign 
countries.  The  activities  conducted, 
supported,  or  cooperated  in  shall 
include,  but  not  be  limited  to: 
renewable  resource  management 


research,  renewable  resource 
environmental  research;  renewable 
resource  protection  research;  renewable 
resource  utilization  research,  and 
renewable  resource  assessment  research 
(16  U.S.C.  1641-1647). 

(x)  Use  authorities  and  means 
available  to  disseminate  the  knowledge 
and  technology  developed  from  forestry 
research  (16  U.S.C.  1645). 

(xi)  Coordinate  activities  with  other 
agencies  in  USDA,  other  Federal  and 
State  agencies,  forestry  schools,  and 
private  entities  and  individuals  (16 
U.S.C.  1643). 

(xii)  Enter  into  contracts,  grants,  and 
cooperative  agreements  for  the  support 
of  scientific  research  in  forestry 
activities  (7  U.S.C.  427i(a),  1624;  16 
U.S.C.  582a-8,  1643-1645,  1649). 

(xiii)  Enter  into  cooperative  research 
and  development  agreements  with 
industry,  universities,  and  others; 
institute  a  cash  award  program  to 
reward  scientific,  engineering,  and 
technical  persoimel;  award  royalties  to 
inventors;  and  retain  and  use  royalty 
income  (15  U.S.C.  3710a-3710c). 

(xiv)  Enter  into  contracts,  grants,  or 
cooperative  agreements  to  further 
research,  extension,  or  teaching 
programs  in  the  food  and  agricultural 
sciences  (7  U.S.C.  3152.  3318). 

(xv)  Enter  into  cost-reimbursable 
agreements  relating  to  agricultural 
research,  extension,  or  teaching 
activities  (7  U.S.C.  3319a). 

(xvi)  Administer  programs  of 
cooperative  forestry  assistance  in  the 
protection,  conservation,  and  multiple 
resource  management  of  forests  and 
related  resources  in  both  rural  and 
urban  areas  and  forest  lands  in  foreign 
countries  (16  U.S.C.  2101-2114). 

(xvii)  Provide  assistance  to  States  and 
other  units  of  government  in  forest 
resources  planning  and  forestry  rural 
revitalization  (7  U.S.C.  6601,  6611- 
6617;  16  U.S.C  2107). 

(xviii)  Conduct  a  program  of 
technology  implementation  for  State 
forestry  persoimel,  private  forest 
landowners  and  managers,  vendors, 
forest  operators,  public  agencies,  and 
individuals  (16  U.S.C.  2107). 

(xix)  Administer  Rural  Fire  Protection 
and  Control  Programs  (16  U.S.C.  2106). 
(xx)  Provide  technical  assistance  on 
forestry  technology  or  the 
implementation  of  the  Conservation 
Reserve  and  Softwood  Timber  Programs 
authorized  in  sections  1231-1244  and 
1254  of  the  Food  Security  Act  of  1985 
(16  U.S.C.  3831-3844;  7  U.S.C.  1981 
note). 

(xxi)  Administer  forest  insect,  disease 
and  other  pest  management  programs 
(16  U.S.C.  2104). 


(xxii)  Exercise  the  custodial  functions 
of  the  Secretary  for  lands  and  interests 
in  lands  under  lease  or  contract  of  sale 
to  States  and  local  agencies  pursuant  to 
title  in  of  the  Bankhead-Jones  Farm 
Tenant  Act  and  administer  reserved  and 
reversionary  interests  in  lands  conveyed 
under  that  Act  (7  U.S.C.  1010-1012). 

(xxiii)  Under  such  general  program 
criteria  and  procedures  as  may  be 
established  by  the  Natural  Resources 
Conservation  Service: 

(A)  Administer  the  forestry  aspects  of 
the  programs  listed  in  paragraphs 
(a)(2)(xxiii)(A)  (1).  [2)  and  [3]  of  this 
section  on  the  National  Forest  System, 
rangelands  with  national  forest 
boundaries,  adjacent  rangelands  which 
are  administered  under  formal 
agreement,  and  other  forest  lands; 

(1)  The  cooperative  river  basin 
surveys  and  investigations  program  (16 
U.S.C.  1006); 

(2)  The  Eleven  Authorized  Watershed 
Improvement  Programs  and  Emergency 
Flood  Prevention  Measures  Program 
under  the  Flood  Control  Act  (33  U.S.C. 
701b-l);  and 

[3]  The  Small  Watershed  Protection 
Program  under  the  Pilot  Watershed 
Protection  and  Watershed  Protection 
and  Flood  Prevention  Acts  (7  U.S.C. 
701a-h;  16  U.S.C.  1001-1009);  and 

(B)  Exercise  responsibility  in 
connection  with  the  forestry  aspects  of 
the  Resource  Conservation  and 
Development  Program  authorized  by 
title  III  of  the  Bankhead-Jones  Farm 
Tenant  Act  (7  U.S.C.  1011(e)). 

(xxiv)  Provide  assistance  to  the  Farm 
Service  Agency  in  connection  with  the 
Agricultural  Conservation  Program,  the 
Naval  Stores  Conservation  Program,  and 
the  Cropland  Conversion  Program  (16 
U.S.C.  590g-q). 

(xxv)  Provide  assistance  to  the  Rural 
Housing  and  Community  Development 
Service  in  connection  with  grants  and 
loans  under  authority  of  section  303  of 
the  Consohdated  Farm  and  Rural 
Development  Act,  7  U.S.C.  1923;  and 
consultation  with  the  Department  of 
Housing  and  Urban  Development  imder 
the  authority  of  40  U.S.C.  461(e). 

(xxvi)  Coordinate  mapping  work  of 
USDA  including: 

(A)  Clearing  mapping  projects  to 
prevent  duplication; 

(B)  Keeping  a  record  of  mapping  done 
by  USDA  agencies; 

(C)  Preparing  and  submitting  required 
USDA  reports; 

(D)  Serving  as  liaison  on  mapping 
with  the  Office  of  Management  and 
Budget,  Department  of  Interior,  and 
other  departments  and  establishments; 

(E)  Promoting  interchange  of  technical 
mapping  information,  including 


techniques  which  may  reduce  costs  or 
improve  quality;  and 

(F)  Maintaining  the  mapping  records 
formerly  maintained  by  the  Office  of 
Operations. 

(xxvii)  Administer  the  radio 
frequency  licensing  work  of  USDA, 
including: 

(A)  Representing  USDA  on  the 
Interdepartmental  Radio  Advisory 
Committee  and  its  Frequency 
Assignment  Subcommittee  of  the 
National  Telecommunications  and 
Information  Administration, 
Department  of  Coimnerce; 

(B)  EstabUshing  policies,  standards, 
and  procedures  for  allotting  and 
assigning  frequencies  within  USDA  and 
for  obtaining  effective  utilization  of 
them; 

(C)  Providing  Ucensing  action 
necessary  to  assign  radio  frequencies  for 
use  by  the  agencies  of  USDA  and 
maintenance  of  the  records  necessary  in 
coimection  therewith; 

(D)  Providing  inspection  of  USDA's 
radio  operations  to  ensure  compliance 
with  national  and  international 
regulations  and  policies  for  radio 
frequency  use;  and 

(E)  Representing  USDA  in  all  matters 
relating  to  responsibilities  and 
authorities  under  the  Federal  Water 
Power  Act,  as  amended  (16  U.S.C.  791- 
823). 

(xxviii)  [Reserved] 

(xxix)  Administer  the  Youth  ^ 
Conservation  Corps  Act  (42  U.S.C. 
precede  2711  note)  for  USDA. 

(xxx)  Establish  and  operate  the  Job 
Corps  Civilian  Conservation  Centers  on 
National  Forest  System  lands  as 
authorized  by  title  I,  sections  106  and 
107  of  the  Economic  Opportimity  Act  of 
1964  (42  U.S.C.  2716-2717),  in 
accordance  with  the  terms  of  an 
agreement  dated  May  11, 1967,  between 
the  Secretary  of  Agriculture  and  the 
Secretary  of  Labor;  and  administration 
of  other  cooperative  manpower  training 
and  work  experience  programs  where 
the  Forest  Service  serves  as  host  or 
prime  sponsor  with  other  Departments 
of  Federal,  State,  or  local  governments. 

(xxxi)  Administer  the  Volunteers  in 
the  National  Forests  Act  of  1972  (16 
U.S.C.  558a-558d,  558a  note). 

(xxxii)  Exercise  the  functions  of  the 
Secretary  of  Agriculture  authorized  in 
the  Alaska  National  Interest  Lands 
Conservation  Act  (16  U.S.C.  3101- 
3215). 

(xxxiii)  Exercise  the  functions  of  the 
Secretary  as  authorized  in  the  Wild  and 
Scenic  Rivers  Act  (16  U.S.C.  1271- 
1278). 

(xxxiv)  Jointly  administer  gypsy  moth 
eradication  activities  with  the  Assistant 
Secretary  for  Marketing  and  Regulatory 


Programs,  under  the  authority  of  section 
102  of  the  Organic  Act  of  1944,  as 
amended;  and  the  Act  of  April  6, 1937, 
as  amended  (7  U.S.C.  147a.  148, 148a- 
148e);  and  the  Talmadge  Aiken  Act  (7 
U.S.C.  450),  by  £issuming  primary 
responsibility  for  treating  isolated  gypsy 
moth  infestations  on  Federal  lands,  and 
on  State  and  private  lands  contiguous  to 
infested  Federal  lands,  and  any  other 
infestations  over  640  acres  on  State  and 
private  lands. 

(xxxv)  Exercise  the  functions  of  the 
Secretary  authorized  in  the  Federal 
Onshore  Oil  and  Gas  Leasing  Reform 
Act  of  1987  (30  U.S.C.  226,  et  seq.). 

(xxxvi)  Administer  the  Public  Lands 
Corps  program  (16  U.S.C.  1721,  et  seq.) 
for  USDA  consistent  with  the 
Department's  overall  national  service 
program. 

(xxxvii)  Jointly  administer  the 
Forestry  Incentives  Program  with  the 
Natural  Resources  Conservation  Service, 
in  consultation  with  State  Foresters, 
under  section  4  of  the  Cooperative 
Forestry  Assistance  Act  of  1978  (16 
U.S.C.  2103). 

(xxxviii)  Focusing  on  countries  that 
could  have  a  substantial  impact  on 
global  warming,  provide  assistance  that 
promotes  sustainable  development  and 
global  environmental  stability;  share 
technical,  managerial,  extension,  and 
administrative  skills;  provide  education 
and  training  opportunities;  engage  in 
scientific  exchange;  and  cooperate  with 
domestic  emd  international 
organizations  that  further  international 
programs  for  the  management  and 
protection  of  forests,  rangelands, 
wildlife,  fisheries  and  related  natural 
resources  (16  U.S.C.  4501-4505). 

(3)  Related  to  natural  resources 
conservation,  (i)  Provide  national 
leadership  in  the, conservation, 
development  and  productive  use  of  the 
Nation's  soil,  water,  and  related 
resources.  Such  leadership  encompasses 
soil,  water,  plant,  and  wildlife 
conservation;  small  watershed 
protection  and  flood  prevention;  and 
resource  conservation  and  development. 
Integrated  in  these  programs  are  erosion 
control,  sediment  reduction,  pollution 
abatement,  land  use  planning,  multiple 
use,  improvement  of  water  quality,  and 
several  survejdng  and  monitoring 
activities  related  to  environmental 
improvement.  All  are  designed  to 
assure: 

(A)  Quality  in  the  natural  resource 
base  for  sustained  use; 

(B)  Quality  in  the  environment  to 
provide  attractive,  convenient,  and 
satisfying  places  to  live,  work,  and  play; 
and 


(C)  Quality  in  the  standard  of  living 
based  on  commiuiity  improvement  and 
adequate  income. 

(ii)  Provide  national  leadership  in  and 
evaluate  and  coordinate  land  use  policy, 
and  administer  the  Farmland  Protection 
Policy  Act  (7  U.S.C.  4201,  et  seq.). 
including  the  Farms  for  the  Future 
Program  authorized  by  sections  1465- 
1470  of  the  Food,  Agriculture, 
Conservation,  and  Trade  Act  of  1990,  as 
amended  (7  U.S.C  4201  note),  except  as 
otherwise  delegated  to  the  Under 
Secretary  for  Research,  Education,  and 
Economics  in  §2.21(a)(l)(bdi). 

(iii)  Administer  the  basic  program  of 
soil  and  water  conservation  under  Pub. 
L.  No.  46,  74th  Congress,  as  amended, 
and  related  laws  (16  U.S.C.  590a-f,  i-1. 
q.  q-1;  42  U.S.C.  3271-3274;  7  U.S.C. 
2201).  including: 

(A)  Technical  and  financial  assistance 
to  land  users  in  carrying  out  locally 
adapted  soil  and  water  conservation 
programs  primarily  through  soil  and 
water  conservation  districts  in  the 
several  States,  the  District  of  Columbia, 
the  Commonwealth  of  Puerto  Rico,  and 
the  Commonwealth  of  the  Northern 
Mariana  Islands,  American  Samoa, 
Guam,  the  Virgin  Islands,  and  federally 
recognized  Native  American  tribes,  but 
also  to  communities,  watershed  groups. 
Federal  and  State  agencies,  and  other 
cooperators.  This  authority  includes 
such  assistance  as: 

(1)  Comprehensive  planning 
assistance  in  nonmetropolitan  districts; 

(2)  Assistance  in  the  field  of  income- 
producing  recreation  on  rural  non- 
Federal  lands; 

(3)  Forestry  assistance,  as  part  of  total 
technical  assistance  to  private  land 
owners  and  land  users  when  such 
services  are  an  integral  part  of  land 
management  and  such  services  are  not 
available  from  a  State  agency;  and 
forestry  services  in  connection  with 
windbreaks  and  shelter  belts  to  prevent 
wind  and  water  erosion  of  lands; 

(4j  Assistance  in  developing  programs 
relating  to  natural  beauty;  and 

(5)  Assistance  to  other  USDA  agencies 
in  coimection  with  the  administration  of 
their  programs,  as  follows: 

(j)  To  the  Farm  Service  Agency  in  the 
development  and  technical  servicing  of 
certain  programs,  such  as  the 
Agricultural  Conservation  Program  and 
other  such  similar  conservation 
programs; 

(ii)  To  the  Rural  Housing  and 
Community  Development  Service  in 
connection  with  their  loan  and  land 
disposition  programs; 

(B)  Soil  surveys,  including: 

(1)  Providing  leadership  for  the 
Federal  part  of  the  National  Cooperative 
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Soil  Survey  which  includes  conducting 
and  publishing  soil  surveys; 

(2)  Conducting  soil  surveys  for 
resource  planning  and  development; 
and 

[3]  Performing  the  cartographic 
services  essential  to  carrying  out  the 
functions  of  the  Natural  Resources 
Conservation  Service,  including 
furnishing  photographs,  mosaics,  and 
maps; 

(C)  Conducting  and  coordinating 
snow  surveys  and  making  water  supply 
forecasts  pursuant  to  Reorganization 
Plan  No.  rv  of  1940  (5  U.S.C.  App.); 

(D)  Operating  plant  materials  centers 
for  the  assembly  and  testing  of  plant 
species  in  conservation  programs, 
including  the  use.  administration,  and 
disposition  of  lands  under  the 
administration  of  the  Natural  Resources 
Conservation  Service  for  such  purposes 
under  title  III  of  the  Bankhead-Jones 
Farm  Tenant  Act  (7  U.S.C.  1010-1011); 
and 

(E)  Providing  leadership  in  the 
inventorying  and  monitoring  of  soil, 
water,  land,  and  related  resources  of  the 
Nation. 

(iv)  Administer  the  Watershed 
Protection  and  Flood  Prevention 
Programs,  including: 

(A)  The  eleven  authorized  watershed 
projects  authorized  under  33  U.S.C. 
702b-l; 

(B)  The  emergency  flood  control  work 
under  33  U.S.C.  701b-l; 

(C)  The  Cooperative  River  Basin 
Surveys  and  Investigations  Programs 
imder  16  U.S.C.  1006; 

(D)  The  pilot  watershed  projects 
under  16  U.S.C.  590a-f  and  16  U.S.C. 
1001-1009; 

(E)  The  Watershed  Protection  and 
Flood  Prevention  Program  under  16 
U.S.C.  1001-1009. except  for 
responsibilities  assigned  to  the  Under 
Secretary  for  Rural  Economic  and 
Community  Development; 

(F)  The  joint  investigations  and 
surveys  with  the  Department  of  the 
Army  under  16  U.S.C.  1009;  and 

(Gj  The  Emergency  Conservation 
Program  under  sections  401—405  of  the 
Agricultural  Credit  Act  of  1978  (the 
Act),  16  U.S.C.  2201,  et  seq.,  except  for 
the  provisions  of  sections  401  and  402 
of  the  Act.  16  U.S.C.  2201-2202,  as 
administered  by  the  Under  Secretary  for 
Farm  and  Foreign  Agricultural  Services. 

(v)  Administer  the  Great  Plains 
Conservation  Program  and  the  Critical 
Lands  Resources  Conservation  Program 
under  16  U.S.C.  590p(b).  590q  and 
590q-3. 

(vi)  Administer  the  Resource 
Conservation  and  Development  Program 
under  16  U.S.C.  590a-f;  7  U.S.C.  1010- 
1011;  and  16  U.S.C.  3451-3461,  except 


for  responsibilities  assigned  to  the 
Under  Secretary  for  Rural  Economic  and 
Community  Development. 

(vii)  Responsibility  for  entering  into 
long-term  contracts  for  carrying  out 
conservation  and  environmental 
measures  in  watershed  areas. 

(viii)  Provide  national  leadership  for 
and  administer  the  Soil  and  Water 
Resources  Conservation  Act  of  1977  (16 
U.S.C.  2001.  et  seq.). 

(ix)  Administer  the  Rural  Clean  Water 
Program  and  other  responsibilities 
assigned  under  section  35  of  the  Clean 
Water  Act  of  1977  (33  U.S.C.  1251.  et 
seq.). 

(x)  Monitor  actions  and  progress  of 
USDA  in  complying  writh  Executive 
Order  11988,  Flood  Plain  Management. 
3  CFR.  1977  Comp..  p.  117.  and 
Executive  Order  11990,  Protection  of 
Wetlands.  3  CFR.  1977  Comp.,  p.  121, 
regarding  management  of  floodplains 
and  protection  of  wetlands;  monitor 
USDA  efforts  on  protection  of  important 
agricultural,  forest  and  rangelands;  and 
provide  staff  assistance  to  the  USDA 
Natural  Resoiut:es  and  Environment 
Committee. 

(xi)  Administer  the  search  and  rescue 
operations  authorized  under  7  U.S.C. 
2273. 

(xii)  Administer  section  202(c)  of  the 
Colorado  River  Basin  Salinity  Control 
Act,  43  U.S.C.  1592(c),  including: 

(A)  Identify  salt  source  areas  and 
determine  the  salt  load  resulting  from 
irrigation  and  watershed  management 
practices; 

(B)  Conduct  salinity  control  studies  of 
irrigated  salt  source  areas; 

(C)  Provide  technical  and  financial 
assistance  in  the  implementation  of 
salinity  control  projects  including  the 
development  of  salinity  control  plans, 
technical  services  for  application,  and 
certification  of  practice  applications; 

(D)  Develop  plans  for  implementing 
measures  that  will  reduce  the  salt  load 
of  the  Colorado  River; 

(E)  Develop  and  implement  long-term 
monitoring  and  evaluation  plans  to 
measure  and  report  progress  and 
accomplishments  in  achieving  program 
objectives;  and 

(F)  Enter  into  and  administer 
contracts  with  program  participants  and 
waive  cost-sharing  requirements  when 
such  cost-sharing  requirements  would 
result  in  a  failure  to  proceed  with 
needed  on-farm  measures. 

(xiii)  Administer  natural  resources 
conservation  authorities  under  title  XH 
of  the  Food  Security  Act  of  1985  (Act), 
as  amended  (16  U.S.C.  3801,  et  seq.], 
including  responsibilities  for: 

(A)  the  conservation  of  highly 
erodible  lands  and  wetlands  piu^uant  to 


sections  1211-1223  of  the  Act  (16  U.S.C. 
3811-3823); 

(B)  technical  assistance  related  to  soil 
and  water  conservation  technology  for 
the  implementation  and  administration 
of  the  Conservation  Reserve  Program 
authorized  by  sections  1231-1244  of  the 
Act,  as  amended  (16  U.S.C.  3831-3844); 

(C)  the  Environmental  Easement 
Program  authorized  by  sections  1239- 
1239d  of  the  Act  (16  U.S.C.  3839- 
3839d); 

(D)  the  Agricultural  Water  Quality 
Improvement  Program  authorized  by 
sections  123&-1238f  of  the  Act,  as 
amended  (16  U.S.C.  3838-3838f);  and 

(E)  the  Wetland  Reserve  Program  and 
the  Emergency  Wetlands  Reserve 
Program  authorized  by  sections  1237- 
1237f  of  the  Act,  as  amended  (16  U.S.C. 
3837-38370,  and  the  Emergency 
Supplemental  Appropriations  for  Relief 
From  the  Major,  Widespread  Flooding 
in  the  Midwest  Act  of  1993,  Pub.  L.  No. 
103-75. 

(xiv)  Approve  and  transmit  to  the 
Congress  comprehensive  river  basin 
reports. 

(xv)  Provide  representation  on  the 
Water  Resources  Coimcil  and  river  basin 
commissions  created  by  42  U.S.C.  1962, 
and  on  river  basin  interagency 
committees. 

(xvi)  Jointly  administer  the  Forestry 
Incentives  Program  with  the  Forest 
Service,  in  consultation  with  State 
Foresters,  under  section  4  of  the 
Cooperative  Forestry  Assistance  Act  of 
1978  (16  U.S.C.  2103). 

(xvii)  Administer  the  Water  Bank 
Program  under  the  Water  Bank  Act  (16 
U.S.C.  1301,  et  seq.). 

(xviii)  Administer  water  quality 
activities  under  the  Agriculture  and 
Water  Policy  Coordination  Act,  subtitle 
G,  title  XIV  of  the  Food.  Agriculture, 
Conservation,  and  Trade  Act  of  1990,  as 
amended  (7  U.S.C.  5501-5505). 

(xix)  Administer  the  Rural 
Environmental  Conservation  Program 
authorized  by  sections  1001-1010  of  the 
Agricidture  Act  of  1970.  as  amended  (16 
U.S.C.  1501-1510). 

(xx)  Coordinate  USDA  input  and 
assistance  to  the  Department  of 
Conunerce  and  other  Federal  agencies 
consistent  with  section  307  of  the 
Coastal  Zone  Management  Act  of  1972 
(16  U.S.C.  1456).  and  coordinate  USDA 
review  of  qualifying  state  and  local 
government  coastal  management  plans 
or  programs  prepared  under  such  Act 
and  submitted  to  the  Secretary  of 
Commerce,  consistent  with  section 
306(a)  and  (c)  of  such  Act  (16  U.S.C. 
1455  (a)  and  (c)). 

(4)  Related  to  committee 
management.  Establish  and  reestablish 
regional,  state,  and  local  advisory 


committees  for  activities  under  his  or 
her  authority.  This  authority  may  not  be 
redelegated. 

(5)  Related  to  defense  and  emergency 
preparedness.  Administer 
responsibilities  and  functions  assigned 
under  the  Defense  Production  Act  of 
1950.  as  amended  (50  U.S.C.  App.  2061. 
et  seq.]  and  title  VI  of  the  Robert  T. 
Stafford  Disaster  Relief  and  Emergency 
Assistance  Act  (42  U.S.C.  5195.  et  seq.], 
relating  to  agricultural  land  and  water, 
forests  and  forest  products,  rural  fire 
defense,  and  forestry  research. 

(6)  Related  to  surface  mining  control 
and  reclamation.  Administer 
responsibilities  and  functions  assigned 
to  the  Secretary  of  Agricultiue  under  the 
Surface  Mining  Control  and 
Reclamation  Act  of  1977  (30  U.S.C. 
1201.  et  seq.]. 

(7)  Related  to  environmental 
response,  (i)  With  respect  to  land  and 
facilities  under  his  or  her  authority,  to 
exercise  the  functions  delegated  to  the 
Secretary  by  Executive  Order  12580,  3 
CFR,  1987  Comp.,  p.  193,  and  Executive 
Order  No.  12777.  3  CFR.  1991  Comp.,  p. 
351 ,  to  act  as  Federal  trustee  for  natural 
resources  in  accordance  vnth  section 
107(f)  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of  1980 
(42  U.S.C.  9607(f)),  section  311(f)(5)  of 
the  Federal  Water  Pollution  Control  Act 
(33  U.S.C.  1321(f)(5)).  and  section 
1006(b)(2)  of  the  Oil  Pollution  Act  of 
1990  (33  U.S.C.  2706(b)(2)). 

(ii)  With  respect  to  land  and  facilities 
under  his  or  her  authority,  to  exercise 
the  functions  delegated  to  the  Secretary 
by  Executive  Order  12580.  3  CFR,  1987 
Comp.,  p.  193,  under  the  following 
provisions  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of  1980 
("the  Act"),  as  amended: 

(A)  Sections  104(a).  (b),  and  (c)(4)  of 
the  Act  (42  U.S.C.  9604(a).  (b),  and 
(c)(4)),  with  respect  to  removal  and 
remedial  actions  in  the  event  of  release 
or  threatened  release  of  a  hazardous 
substance,  pollutant,  or  contaminant 
into  the  environment; 

(B)  Sections  104(e)-(h)  of  the  Act  (42 
U.S.C.  9604(e)-(h)).  writh  respect  to 
information  gathering  and  access 
requests  and  orders;  comphance  orders; 
compliance  with  Federal  health  and 
safety  standards  and  wage  and  labor 
standards  applicable  to  covered  work; 
and  emergency  procurement  powers; 

(C)  Section  104(i)(ll)  of  the  Act  (42 
U.S.C.  9604(i)(ll)),  writh  respect  to  the 
reduction  of  exposiu^  to  significant  risk 
to  human  health; 

(D)  Section  104(j)  of  the  Act  (42  U.S.C. 
9604(j)),  with  respect  to  the  acquisition 
of  real  property  and  interests  in  real 


property  required  to  conduct  a  remedial 
action; 

(E)  The  first  two  sentences  of  section 
105(d)  of  the  Act  (42  U.S.C.  9605(d)), 
with  respect  to  petitions  for  preliminary 
assessment  of  a  release  or  threatened 
release; 

(F)  Section  105(0  of  the  Act  (42  U.S.C. 
9605(0).  with  respect  to  consideration  of 
the  availability  of  qualified  minority 
firms  in  awarding  contracts,  but 
excluding  that  portion  of  section  105(0 
of  the  Act  pertaining  to  the  annual 
report  to  Congress; 

(G)  Section  109  of  the  Act  (42  U.S.C. 
9609),  with  respect  to  the  assessment  of 
civil  penalties  for  violations  of  section 
122  of  the  Act  (42  U.S.C.  9622),  and  the 
granting  of  awards  to  individuals 
providing  information; 

(H)  Section  111(0  of  the  Act  (42 
U.S.C.  9611(0).  with  respect  to  the 
designation  of  officials  who  may 
obligate  money  in  the  Hazardous 
Substances  Superfund; 

(I)  Section  113(g)  of  the  Act  (42  U.S.C. 
9613(g)),  with  respect  to  receiving 
notification  of  a  natural  resource 
trustee's  intent  to  file  suit; 

(J)  Section  113(k)  of  the  Act  (42  U.S.C. 
961 3(k)),  with  respect  to  establishing  an 
administrative  record  upon  which  to 
base  the  selection  of  a  response  action 
and  identifying  and  notifying 
potentially  responsible  parties; 

(K)  Section  116(a)  of  Uie  Act  (42 
U.S.C.  9616(a)),  with  respect  to 
preliminary  assessment  and  site 
inspection  of  facilities; 

(L)  Section  1 1 7(a)  and  (c)  of  the  Act 
(42  U.S.C.  9617(a)  and  (cj).  with  respect 
to  public  participation  in  the 
preparation  of  any  plan  for  remedial 
action  and  explanation  of  variances 
from  the  final  remedial  action  plan  for 
any  remedial  action  or  enforcement 
action,  including  any  settlement  or 
consent  decree  entered  into; 

(M)  Section  119  of  the  Act  (42  U.S.C. 
9619).  with  respect  to  indemnifying 
response  action  contractors; 

(N)  Section  121  of  the  Act  (42  U.S.C. 
9621).  with  respect  to  cleanup 
standards;  and 

(O)  Section  122  of  the  Act  (42  U.S.C. 
9622),  with  respect  to  settlements,  but 
excluding  section  122(b)(1)  of  the  Act 
(42  U.S.C.  9622(b)(1)),  relating  to  mixed 
funding  agreements. 

(iii)  With  respect  to  land  and  facilities 
under  his  or  her  authority,  to  exercise 
the  authority  vested  in  the  Secretary  of 
Agriculture  to  act  as  the  "Federal  Land 
Manager"  pursuant  to  the  Clean  Air  Act, 
as  amended  (42  U.S.C.  7401,  et  seq.]. 

(8)  Related  to  compliance  with 
environmental  laws.  With  respect  to 
facilities  and  activities  under  his  or  her 
authority,  to  exercise  the  authority  of 


the  Secretary  of  Agriculture  pursuant  to 
section  1-102  related  to  compliance 
with  applicable  pollution  control 
standards  and  section  1-601  of 
Executive  Order  12088,  3  CFR.  1978 
Comp..  p.  243,  to  enter  into  an  inter- 
agency agreement  with  the  United 
States  Environmental  Protection 
Agency,  or  an  administrative  consent 
order  or  a  consent  judgment  in  an 
appropriate  United  States  District  Court 
with  an  appropriate  State,  interstate,  or 
local  agency,  containing  a  plan  and 
schedule  to  achieve  and  maintain 
compliance  with  applicable  pollution 
control  standards  estabUshed  pursuant 
to  the  following: 

(i)  Solid  Waste  Disposal  Act,  as 
amended  by  the  Resource  Conservation 
and  Recovery  Act.  the  Hazardous  and 
Solid  Waste  Amendments,  and  the 
Federal  Facility  Compliance  Act  (42 
U.S.C.  6901.  et  seq.); 

(ii)  Federal  Water  Pollution 
Prevention  and  Control  Act.  as  amended 
(33  U.S.C.  1251.  ef  seq.); 

(iii)  Safe  Drinking  Water  Act,  as 
amended  (42  U.S.C.  300f.  et  seq.]; 

(iv)  Clean  Air  Act,  as  amended  (42 
U.S.C.  7401,  ef  seq.); 

(v)  Noise  Control  Act  of  1972,  as 
amended  (42  U.S.C.  4901,  et  seq.); 

(vi)  Toxic  Substances  Control  Act,  as 
amended  (15  U.S.C.  2601.  et  seq.); 

(vii)  Federal  Insecticide.  Fimgicide, 
and  Rodenticide  Act,  as  amended  (7 
U.S.C.  136.  et  seq.);  and 

(viii)  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980,  as  amended  by  the 
Superfund  Amendments  and 
Reauthorization  Act  of  1986  (42  U.S.C. 
9601.  et  seq.). 

(b)  The  following  authorities  are 
reserved  to  the  Secretary  of  Agriculture: 

(1)  Related  to  natural  resource 
conservation.  Designation  of  new 
project  areas  in  which  the  resource 
conservation  and  development  program 
assistance  will  be  provided. 

(2)  (Reserved] 

§  2.21    Under  Secretary  for  Research, 
Education,  and  genomics. 

(a)  The  following  delegations  of 
authority  are  made  by  the  Secretary  of 
Agriculture  to  the  Under  Secretary  for 
Research.  Education,  and  Economics. 

(1)  Related  to  science  and  education. 

(i)  Direct,  coordinate  and  provide 
national  leadership  and  support  for 
research,  extension  and  teaching 
programs  in  the  food  and  agricultural 
sciences  to  meet  major  needs  and 
challenges  in  development  of  new  food 
and  fiber;  food  and  agriculture  viability 
and  competitiveness  in  the  global 
economy;  enhancing  economic 
opportunities  and  quality  of  life  for 
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rural  America;  food  and  agricultural 
system  productivity  and  development  of 
new  crops  and  new  uses;  the 
environment  and  natural  resources;  or 
the  promotion  of  human  health  and 
welfare  pursuant  to  the  National 
Agricultural  Research,  Extension,  and 
Teaching  Policy  of  1977.  as  amended  (7 
U.S.C.  3101,  efseq.). 

(ii)  Provide  national  leadership  and 
support  for  research,  extension,  and 
teaching  programs  in  the  food  and 
agricultural  sciences  to  carry  out 
sustainable  agriculture  research  and 
education;  a  National  Plant  Genetic 
Resources  Program;  a  national 
agricultural  weather  information 
system;  research  regarding  the 
production,  preparation,  processing, 
handling,  and  storage  of  agricultural 
products;  a  Plant  and  Animal  Pest  and 
Disease  Control  Program;  and  any  other 
provisions  pursuant  to  title  XVI  of  the 
Food,  Agriculture,  Conservation,  and 
Trade  Act  of  1990  (Pub.  L.  No.  101-624, 
104  Stat.  3703),  except  the  provisions 
relating  to  the  USDA  Graduate  School  in 
section  1669  and  the  provisions  relating 
to  alternative  agricultural  research  and 
conunercialization  imder  sections  1657- 
1664  (7  U.S.C.  5801,  et  seq.). 

(iii)  Coordinate  USDA  policy  and 
conduct  programs  relative  to  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act,  as  amended  (7  U.S.C.  136,  et  seq.) 
and  coordinate  the  Department's 
Integrated  Pest  Management  Programs 
and  the  Pesticide  Assessment  Program 
(7  U.S.C.  136-136y). 

(iv)  Carry  out  research,  technology 
development,  technology  transfer,  and 
demonstration  projects  tplated  to  the 
economic  feasibility  of  the  manufacture 
and  commercialization  of  natiu-al  rubber 
from  plants  containing  hydrocarbons  (7 
U.S.C.  178-178n). 

(v)  Conduct  research  on  the  control  of 
undesirable  species  of  honey  bees  in 
cooperation  with  specific  foreign 
governments  (7  U.S.C.  284). 

(vi)  Administer  the  appropriation  for 
the  endowment  and  maintenance  of 
colleges  for  the  benefit  of  agriculture 
and  Ae  mechanical  arts  (7  U.S.C.  321- 
326a). 

(vii)  Administer  teaching  funds 
authorized  by  section  22  of  the 
Bankhead  Jones  Act,  as  amended  (7 
U.S.C.  329). 

(viii)  Administer  a  Cooperative 
Agricultiual  Extension  Program  in 
accordance  with  the  Smith-Lever  Act,  as 
amended  (7  U.S.C.  341-349). 

(ix)  Cooperate  with  the  States  for  the 
purpose  of  encouraging  and  assisting 
them  in  carrying  out  research  related  to 
the  problems  of  agricultiu^  in  its 
broadest  aspects  under  the  Hatch  Act,  as 
amended  (7  U.S.C.  361a-361i). 


(x)  Support  agricultural  research  at 
eligible  institutions  in  the  States 
through  the  provision  of  Federal-grant 
funds  to  help  finance  physical  research 
facilities  (7  U.S.C.  39O-390k). 

(xi)  Conduct  research  concerning 
domestic  animals  and  poultry,  their 
protection  and  use,  the  causes  of 
contagious,  infectious,  and 
communicable  diseases,  and  the  means 
for  the  prevention  and  cure  of  the  same 
(7  U.S.C.  391). 

(xii)  Conduct  research  related  to  the 
dairy  industry  and  to  the  dissemination 
of  information  for  the  promotion  of  the 
dairy  industry  (7  U.S.C.  402). 
(xiii)  Conduct  research  and 
demonstrations  at  Mandan.  ND.  related 
to  dairy  livestock  breeding,  growing, 
and  feeding,  and  other  problems 
pertaining  to  the  establishment  of  the 
dairy  and  livestock  industries  (7  U.S.C. 
421-422). 

(xiv)  Conduct  research  on  new  uses 
for  cotton  and  on  cotton  ginning  and 
processing  (7  U.S.C.  423-424). 

(xv)  Administer  and  conduct  research 
into  the  basic  problems  of  agriculture  in 
its  broadest  aspects,  including,  but  not 
limited  to,  production,  marketing  (other 
than  statistical  and  economic  research 
but  including  research  related  to  family 
use  of  resources),  distribution, 
processing,  and  utilization  of  plant  and 
animal  commodities;  problems  of 
human  nutrition;  development  of 
markets  for  agricultural  commodities; 
discovery,  introduction,  and  breeding  of 
new  crops,  plants,  and  animals,  both 
foreign  and  native;  conservation 
development;  and  development  of 
efficient  use  of  farm  buildings,  homes, 
and  farm  machinery  except  as  otherwise 
delegated  in  §  2.22(a)(l)(ii)  and 
§  2.79(a)(2)  (7  U.S.C.  427, 1621-1627. 
1629.  2201,  and  2204). 

(xvi)  Conduct  research  on  varietal 
improvement  of  wheat  and  feed  grains 
to  enhance  their  conservation  and 
environmental  qualities  (7  U.S.C.  428b). 

(xvii)  Advance  the  livestock  and 
agricultiu^l  interests  of  the  United 
States,  including  the  breeding  of  horses 
suited  to  the  needs  of  the  United  States 
(7  U.S.C.  437). 

(xviii)  Enter  into  agreements  with  and 
receive  funds  from  any  State,  other 
political  subdivision,  organization,  or 
individual  for  the  purpose  of 
conducting  cooperative  research 
projects  (7  U.S.C.  450a). 

(xix)  Carry  out  a  program  (IR-4 
Program)  for  the  collection  of  residue 
and  efficacy  data  in  support  of  minor 
use  pesticide  registration  or 
reregistration  and  to  determine 
tolerances  for  minor  use  chemical 
residues  in  or  on  agricultural 
commodities  (7  U.S.C.  450i). 


(xx)  Administer  and  direct  a  program 
of  competitive  and  special  grants  to 
State  agricultural  experiment  stations, 
colleges  and  universities,  other  research 
institutions  and  organizations.  Federal 
agencies,  private  organizations  or 
corporations,  and  individuals  and  of 
facilities  grants  to  State  agricultural 
experiment  stations  and  designated 
colleges  and  imiversities  to  promote 
research  in  food,  agriculture  and  related 
areas  (7  U.S.C.  450i). 

(xxi)  J*rovide  resource  information 
concerning  rural  electric  and  telephone 
use  and  rural  development  efforts  (7 
U.S.C.  917). 

(xxii)  Act  as  a  catalyst  to  provide 
access  to  leadership  training  and 
services  programs  encompassing 
private,  public,  business,  and 
government  entities  (7  U.S.C.  950aa-l). 

(xxiii)  Conduct  research  related  to  soil 
and  water  conservation,  engineering 
operations,  and  methods  of  cultivation 
to  provide  for  the  control  and 
prevention  of  soil  erosion  (7  U.S.C.  1010 
and  16  U.S.C.  590a). 

(xxiv)  Maintain  four  regional  research 
laboratories  and  conduct  research  at 
such  laboratories  to  develop  new 
scientific,  chemical,  and  technical  uses 
and  new  and  extended  markets  and 
outlets  for  farm  commodities  and 
products  and  the  byproducts  thereof  (7 
U.S.C.  1292). 

(xxv)  Conduct  a  Special  Cotton 
Research  Program  designed  to  reduce 
the  cost  of  producing  upland  cotton  in 
the  United  States  (7  U.S.C.  1441  note). 

(xxvi)  Conduct  a  research  and 
development  program  to  formulate  new 
uses  for  farm  and  forest  products  (7 
U.S.C.  1632(b)). 

(xxvii)  Conduct  research  to  develop 
and  determine  methods  for  the  humane 
slaughter  of  livestock  (7  U.S.C.  1904). 

(xxviii)  Administer  a  competitive 
grant  program  for  non-profit  institutions 
to  establish  and  operate  centers  for  rural 
technology  or  cooperative  development 
(7  U.S.C.  1932(f)). 

(xxix)  Administer  a  Nutrition 
Education  Program  for  Food  Stamp 
recipients  and  for  the  distribution  of 
commodities  on  reservations  (7  U.S.C. 
2020(f)). 

(xxx)  Conduct  education  and 
extension  programs  and  a  pilot  project 
related  to  nutrition  education  (7  U.S.C. 
2027(a)  and  5932). 

(xxxi)  Provide  for  the  dissemination 
of  appropriate  rural  health  and  safety 
information  resources  possessed  by  the 
Rural  Information  Center,  in 
cooperation  with  State  educational 
program  efforts  (7  U.S.C.  2662). 

(xxxii)  Develop  and  maintain  national 
and  international  library  and 
information  systems  and  networks  and 


facilitate  cooperation  and  coordination 
of  the  agricultiual  libraries  of  colleges, 
universities,  USDA,  and  their  closely 
allied  information  gathering  and 
dissemination  units  in  conjunction  with 
private  industry  and  other  research 
libraries  (7  U.S.C.  2201,  2204,  3125a, 
and  3126). 

(xxxiii)  Accept  gifts  and  order 
disbursements  from  the  Treasury  for 
carrying  out  of  National  Agricultural 
Ubrary  (NAL)  functions  (7  U.S.C.  2264- 
2265). 

(xxxiv)  Propagate  bee-breeding  stock 
and  release  bee  germplasm  to  the  public 
(7  U.S.C.  283). 

(xxxv)  Administer,  in  cooperation 
with  the  States,  a  Cooperative  Rural 
Development  and  Small  Farm  Research 
and  Extension  Program  under  the  Rural 
Development  Act  of  1972,  as  amended 
(7  U.S.C.  2661-2667). 

(xxxvi)  Administer  a  cooperative 
extension  program  under  the  Farmer-to- 
Consumer  Direct  Marketing  Act  of  1976 
(7  U.S.C.  3004). 

(xxxvii)  Coordinate  the  development 
and  carrying  out  by  Department 
agencies  of  all  matters  and  functions 
pertaining  to  agricultural  research 
conducted  or  funded  by  the  Department 
involving  biotechnology,  including  the 
development  and  implementation  of 
guidelines  for  oversight  of  research 
activities,  acting  as  liaison  on  all  matters 
and  functions  pertaining  to  agricultural 
research  in  biotechnology  between 
agencies  within  the  Department  and 
between  the  Department  and  other 
governmental,  educational,  or  private 
organizations  and  carrying  out  any  other 
activities  authorized  by  (7  U.S.C.  3121). 

(xxxviii)  Establish  a  Joint  Council  on 
Food  and  Agricultiu'al  Sciences  to  bring 
about  more  effective  research, 
extension,  and  teaching  in  the  food  and 
agricultural  sciences  (7  U.S.C.  3122). 

(xxxix)  Establish  and  oversee  the 
National  Agricultural  Research  and 
Extension  Users  Advisory  Board  and  the 
Agricultural  Science  and  Technology 
Review  Board  (7  U.S.C.  3123  and 
3123A). 

(xl)  Provide  and  distribute 
information  and  data  about  Federal, 
State,  local,  and  other  Rural 
Development  Assistance  Programs  and 
services  available  to  individuals  and 
organizations.  To  the  extent  possible, 
NAL  shall  use  telecommunications 
technology  to  disseminate  such 
information  to  rural  areas  (7  U.S.C. 
3125b). 

(xli)  Assemble  and  collect  food  and 
nutrition  educational  material, 
including  the  results  of  nutrition 
research,  training  methods,  procedures, 
and  other  materials  related  to  the 
purposes  of  the  National  Agricultural 


Research,  Extension,  and  Teaching 
Policy  Act  of  1977,  as  amended: 
maintain  such  information;  and  provide 
for  the  dissemination  of  such 
information  and  materials  on  a  regular 
basis  to  State  educational  agencies  and 
other  interested  parties  (7  U.S.C.  3126). 

(xlii)  Conduct  programs  related  to 
composting  research  and  extension  (7 
U.S.C.  3130). 

(xliii)  Conduct  a  program  of  grants  to 
States  to  expand,  renovate,  or  improve 
schools  of  veterinary  medicine  (7  U.S.C. 
3151). 

(xliv)  Formulate  and  administer 
higher  education  programs  in  the  food 
and  agricultural  sciences  and  administer 
grants  to  colleges  and  universities  (7 
U.S.C.  3152). 

(xlv)  Administer  the  National  Food 
and  Agricultural  Sciences  Teaching 
Awards  Program  for  recognition  of 
educators  in  the  food  and  agricultural 
sciences  (7  U.S.C.  3152). 

(xlvi)  Administer  the  National 
Agricultural  Science  Award  for  research 
or  advanced  studies  in  the  food  and 
agricultural  sciences  (7  U.S.C.  3153). 

(xlvii)  Administer  grants  to  colleges, 
universities,  and  Federal  laboratories  for 
research  on  the  production  and 
marketing  of  alcohols  and  industrial 
hydrocarbons  from  agricultiual 
commodities  and  forest  products  (7 
U.S.C.  3154). 

(xlviii)  Establish  a  national  food 
science  and  research  center  for  the 
Southeast  Region  of  the  United  States 
and  administer  a  National  Food  and 
Human  Nutrition  Research  and 
Extension  Program  under  the  National 
Agricultural  Research,  Extension,  and 
Teaching  Policy  Act  of  1977,  as 
amended  (7  U.S.C.  3171-3175). 

(xlix)  Administer  and  direct  an 
Animal  Health  and  Disease  Research 
Program  under  the  National  Agricultural 
Research,  Extension,  and  Teaching 
Policy  Act  of  1977,  as  amended  (7 
U.S.C.  3191-3201). 

(1)  Support  continuing  agricultural 
and  forestry  extension  and  research, 
resident  instruction,  and  facilities 
improvement  at  1890  land-grant 
colleges,  including  Tuskegee  University, 
and  administer  a  grant  program  for  five 
National  Research  and  Training 
Centennial  Centers  (7  U.S.C.  3221,  3222, 
and  3222a-3222c). 

(li)  Support  agricultural  research  at 
the  1890  land-grant  colleges,  including 
Tuskegee  University,  through  Federal- 
grant  funds  to  help  finance  physical 
facilities  (7  U.S.C.  3283). 

(Iii)  Make  grants,  under  such  terms 
and  conditions  as  the  Under  Secretary 
determines,  to  eligible  institutions  for 
the  purpose  of  assisting  such 
institutions  in  the  purchase  of 


equipment  and  land,  and  the  planning, 
construction,  alteration,  or  renovation  of 
buildings,  to  provide  adequate  facilities 
to  conduct  extension  work,  and  issue 
rules  and  regulations  as  necessary  to 
carry  out  this  authority  (7  U.S.C.  3224). 

(Uii)  Provide  policy  direction  and 
coordinate  the  Department's  work  vdth 
national  and  international  institutions 
and  other  persons  throughout  the  world 
in  the  performance  of  agricultiu'al 
science,  education  and  development 
activities  (7  U.S.C.  3291). 

(liv)  Administer  grants  to  States  in 
support  of  the  establishment  and 
operation  of  International  Trade 
Development  Centers  (7  U.S.C.  3292). 

(Iv)  Conduct  program  evaluations  to 
improve  the  administration  and 
effectiveness  of  agricultural  research, 
extension,  and  teaching  programs  (7 
U.S.C.  3317). 

(Ivi)  Enter  into  contracts,  grants,  or 
cooperative  agreements  to  further 
research,  extension,  or  teaching 
programs  in  the  food  and  agriculture 
sciences  (7  U.S.C.  3318). 

(Ivii)  Enter  into  cost-reimbursable 
agreements  with  State  cooperative 
institutions  for  the  acquisition  of  goods 
or  services  in  support  of  research, 
extension,  or  teaching  activities  in  the 
food  and  agricultural  sciences, 
including  the  furtherance  of  Ubrary  and 
related  information  programs  (7  U.S.C 
3319a). 

(Iviii)  Conduct  research  and  develop 
and  implement  a  pilot  project  program 
for  the  development  of  supplemental 
and  alternative  crops  (7  U.S.C.  3319d). 

(lix)  Administer  an  Aquaculture 
Assistance  Program,  involving  centers, 
by  making  grants  to  eligible  institutions 
for  research  and  extension  to  facilitate 
or  expand  production  and  marketing  of 
aquacultural  food  species  and  products; 
making  grants  to  States  to  formulate 
aquaculture  development  plans  for  the 
production  and  marketing  of 
aquacultural  species  and  products; 
conducting  a  program  of  research, 
extension  and  demonstration  at 
aquacultiual  demonstration  centers;  and 
making  grants  to  aquaculture  research 
facilities  to  do  research  on  intensive 
water  recirculating  systems  (7  U.S.C. 
3321-3323). 

(Ix)  Administer  a  Cooperative 
Rangeland  Research  Projgram  (7  U.S.C. 
3331-3336). 

(Ixi)  Conduct  a  program  of  basic 
research  on  cancer  in  animals  and  birds 
(7  U.S.C.  3902). 

(bdi)  Design  and  implement 
educational  programs  and  distribute 
materials  in  cooperation  with  the 
cooperative  extension  services  of  the 
States  emphasizing  the  importance  of 
productive  farmland,  and  designate  a 
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farmland  information  center,  pursuant 
to  section  1544  of  the  Farmland 
Protection  PoUcy  Act  (7  U.S.C.  4205). 

(buii)  Conduct  programs  of  education, 
extension,  and  research  related  to  water 
quality,  agrichemicals  and  nutrient 
management  (7  U.S.C.  5503-5506). 
(Ixiv)  Administer  programs  and 
conduct  projects  for  research,  extension, 
and  education  on  sustainable 
agriculture  (7  U.S.C.  5811-5813). 

(Lxv)  Conduct  research  and 
cooperative  extension  programs  to 
optimize  crop  and  livestock  production 
potential,  integrated  resource 
management,  and  integrated  crop 
management  (7  U.S.C.  5821). 

(Ixvi)  Design,  implement,  and  develop 
handbooks,  technical  guides,  and  other 
educational  materials  emphasizing 
sustainable  agriculture  production 
systems  and  practices  (7  U.S.C.  5831). 

(Ixvii)  Administer  a  competitive  grant 
program  to  organizations  to  carry  out  a 
training  program  on  sustainable 
agriculture  (7  U.S.C.  5832). 

(Ixviii)  Administer  a  national  research 
program  on  genetic  resources  to  provide 
for  the  collection,  preservation,  and 
dissemination  of  genetic  material 
important  to  American  food  and 
agriculture  production  (7  U.S.C.  5841- 
5844). 

(Ixix)  Conduct  remote-sensing  and 
other  weather-related  research  (7  U.S.C. 
5852). 

(Ixx)  Establish  an  Agricultural 
Weather  Office  and  administer  a 
national  agricultural  weather 
information  system,  including  a 
competitive  grants  program  for  research 
in  atmospheric  sciences  and  climatology 
(7  U.S.C.  5852-5853). 

(Ixxi)  Administer  a  research  and 
extension  grant  program  to  States  to 
administer  programs  for  State 
agricultural  weather  information 
systems  (7  U.S.C.  5854). 

(Ixxii)  Administer  grants  and  conduct 
research  programs  to  measure 
microbiological  and  chemical  agents 
associated  with  the  production, 
preparation,  processing,  handling,  and 
storage  of  agricultural  products  (7  U.S.C. 
5871-5874). 

(bodii)  Administer  and  conduct 
research  and  extension  programs  on 
integrated  pest  management,  including 
res^rch  to  benefit  floriculture  (7  U.S.C. 
5881). 

(bodv)  Establish  a  National  Pesticide 
Resistance  Monitoring  Program  and 
disseminate  information  on  materials 
and  methods  of  pest  and  disease  control 
available  to  agricultural  producers 
through  the  pest  and  disease  control 
database  (7  U.S.C.  5882). 

(Ixxv)  Administer  and  conduct 
research  and  grant  programs  on  the 


control  and  eradication  of  exotic  pests 
(7  U.S.C.  5883). 

(Ixxvi)  Conduct  research  and 
educational  programs  to  study  the 
biology  and  behavior  of  chinch  bugs  (7 
U.S.C.  5884). 

(Ixxvii)  Administer  research  programs 
and  grants  for  risk  assessment  research 
to  address  concerns  about  the 
environmental  effects  of  biotechnology 
{7  U.S.C.  5921). 

(Ixxviii)  Administer  a  special  grants 
program  to  assist  efforts  by  research 
institutions  to  improve  the  efficiency 
and  efficacy  of  safety  and  inspection 
systems  for  livestock  products  (7  U.S.C. 
5923). 

(Ixxix)  Establish  and  coordinate 
USDA  grant  programs  and  conduct  basic 
and  applied  research  and  technology 
development  in  the  areas  of  plant 
genome  structure  and  function  (7  U.S.C. 
5924). 

(Ixxx)  Administer  research  and 
extension  grants  for  the  development  of 
agricultural  production  and  marketing 
systems  to  service  niche  markets  (7 
U.S.C.  5925). 

(Ixxxi)  Administer  a  grants  program  to 
States  on  immunoassay  as  it  is  used  to 
detect  agricultural  pesticide  residues  on 
agricultural  commodities  and  to 
diagnose  plant  and  animal  diseases  (7 
U.S.C.  5925). 

(Ixxxii)  Conduct  research  programs 
for  the  development  of  technology  to 
determine  animal  lean  content  (7  U.S.C. 
5925). 

(Ixxxiii)  Conduct  and  support 
research  programs  to  determine  the 
presence  of  aflatoxin  in  the  food  and 
feed  chains  (7  U.S.C.  5925). 

(Ixxxiv)  Administer  grants  and 
conduct  research  programs  to  develop 
production  methods  and  commercial 
uses  for  mesquite  (7  U.S.C.  5925). 

(Ixxxv)  Administer  grants  and 
conduct  research  programs  to 
investigate  enhanced  genetic  selection 
and  processing  techniques  of  prickly 
pears  (7  U.S.C.  5925). 

(Ixxxvi)  Conduct  a  research  program 
and  administer  grants  and  contracts  for 
research  on  the  disease  of  scrapie  in 
sheep  and  goats  (7  U.S.C.  5925). 

(Ixxxvii)  Support  and  conduct  basic 
and  applied  research  in  the 
development  of  new  commercial 
products  from  natiu^l  plant  materials 
for  industrial,  medical,  and  agricultiual 
applicaUons  (7  U.S.C.  5925). 

ftxxxviii)  Establish  and  administer  a 
program  for  the  development  and 
utilization  of  an  agricultural 
communications  network  (7  U.S.C. 
5926). 

(Ixxxix)  EstabUsh  an  Agricultural 
Research  Facilities  Planning  and 
Closure  Study  Commission  to  review 


currently  operating  and  plaimed 
facilities,  and  to  develop 
recommendations  (7  U.S.C.  5927). 

(xc)  Administer  research  programs  to 
establish  national  centers  for 
agricultural  product  quality  research  (7 
U.S.C.  5928). 

(xci)  Administer  education  programs 
on  hidian  reservations  and  tribal 
jurisdictions  (7  U.S.C.  5930). 

(xcii)  Administer  a  special  grants 
program  to  study  constraints  on 
agricultural  trade  (7  U.S.C.  5931). 

(xciii)  Administer  a  demonstration 
grants  program  for  support  of  an 
assistive  technology  program  for  fanners 
with  disabilities  (7  U.S.C.  5933). 

(xciv)  Conduct  research  on  diseases 
affecting  honeybees  (7  U.S.C.  5934). 

(xcv)  Control  within  USDA  the 
acquisition,  use,  and  disposal  of 
material  and  equipment  that  may  be  a 
source  of  ionizing  radiation  hazard. 

(xcvi)  Conduct  programs  of  research, 
technology  development,  and  education 
related  to  global  climate  change  (7 
U.S.C.  6701-6710). 

(xcvii)  Administer  the  Small  Business 
Innovation  Development  Act  of  1982  for 
USDA  (15  U.S.C.  638  (e)-{k)). 

(xcviii)  Coordinate  Departmental 
policies  under  the  Toxic  Substance 
Conti^l  Act  (15  U.S.C.  2601-2629). 

(xcix)  Provide  educational  and 
technical  assistance  in  implementing 
and  administering  the  Conservation 
Reserve  Program  authorized  in  sections 
1231-1244  of  the  Food  Security  Act  of 
1985  {Pub.  L.  No.  99-198,  99  Stat.  1509 
(16  U.S.C.  3831-3844)). 

(c)  Enter  into  cooperative  research 
and  development  agreements  with 
industry,  universities,  and  others; 
institute  a  cash  award  program  to 
reward  scientific,  engineering,  and 
technical  personnel;  award  royalties  to 
inventors;  and  retain  and  use  royalty 
income  (15  U.S.C.  3710a-3710c). 
(ci)  Coordinate  USDA  activities 
delegated  under  15  U.S.C.  3710a-3710c. 

(cii)  Conduct  educational  and 
demonstrational  work  in  Cooperative 
Farm  Forestry  Programs  (16  U.S.C.  568). 
(ciii)  Cooperate  with  the  States  for  the 
purposes  of  encouraging  and  assisting 
them  in  carrying  out  programs  of 
forestry,  natural  resources,  and 
environmental  research  (16  U.S.C. 
582a-8). 

(civ)  Establish  and  administer  the 
Forestry  Student  Grant  Program  to 
provide  competitive  grants  to  assist  the 
expansion  of  the  professional  education 
of  forestry,  natural  resources,  and 
environmental  scientists  (16  U.S.C. 
1649). 

(cv)  Provide  for  an  expanded  and 
comprehensive  extension  program  for 
forest  and  rangeland  renewable 
resources  (16  U.S.C.  1671-1676). 


(cvi)  Provide  technical,  financial,  and 
educational  assistance  to  State  foresters 
and  State  extension  directors  on  rural 
forestry  assistance  (16  U.S.C.  2102). 

(cvii)  Provide  educational  assistance 
to  State  foresters  under  the  Forest 
Stewardship  Program  (16  U.S.C.  2103a). 

(cviii)  Implement  and  conduct  an 
educational  program  to  assist  the 
development  of  Urban  and  Commimity 
Forestiy  Programs  (16  U.S.C.  2105). 

(cix)  Provide  staff  support  to  the 
Secretary  of  Agriculture  in  his  or  her 
role  as  permanent  Chair  for  the  Joint 
Subcommittee  on  Aquaculture 
established  by  the  National  Aquaculture 
Act  of  1980  and  coordinate  aquacultural 
activities  within  the  Department  (16 
U.S.C.  2805). 

(ex)  Perform  research,  development, 
and  extension  activities  in  aquaculture 
(16  U.S.C.  2804  and  2806). 

(cxi)  Provide  educational  assistance  to 
farmers  regarding  the  Agricultural  Water 
Quality  Protection  Program  (16  U.S.C. 
3838b). 

(cxii)  Copy  and  deliver  on  demand 
selected  articles  and  other  materials 
fi^m  the  Department's  collections  by 
photographic  reproduction  or  other 
means  within  the  permissions, 
constraints,  and  limitations  of  sections 
106, 107,  and  108  of  the  Copyright  Act 
of  October  19,  1976,  (17  U.S.C.  106, 107, 
and  108). 

(cxiii)  Authorize  the  use  of  the  4-H 
Club  naine  and  emblem  (18  U.S.C.  707). 

(cxiv)  Maintain  a  National  Arboretum 
for  the  purposes  of  research  and 
education  concerning  tree  and  plant  life; 
accept  and  administer  gifts  or  devices  or 
real  and  personal  property  for  the 
benefit  of  the  National  Aihoretum;  and 
order  disbiu-sements  from  the  Treasiuy 
(20  U.S.C.  191-195). 

(cxv)  Conduct  research  on  foot-and- 
mouth  disease  and  other  animal 
diseases  (21  U.S.C.  113a). 

(cxvi)  Conduct  research  on  the  control 
and  eradication  of  cattle  grubs 
(screwworms)  (21  U.S.C.  114e). 

(cxvii)  Obtain  and  furnish  Federal 
excess  property  to  eligible  recipients  for 
use  in  the  conduct  of  research  and 
extension  programs  (40  U.S.C. 
483(d)(2)). 

(cxviii)  Conduct  research 
demonstration  and  promotion  activities 
related  to  farm  dwellings  and  other 
buildings  for  the  purposes  of  reducing 
costs  and  adapting  and  developing 
fixtures  and  appurtenances  for  more 
efficient  and  economical  farm  use  (42 
U.S.C.  1476(b)). 

(cxix)  Carry  out  research, 
demonstration,  and  educational 
activities  authorized  in  section  202(c)  of 
the  Colorado  River  Basin  Salinity 
Conti-ol  Act  (43  U.S.C.  1592(c)). 


(cxx)  Conduct  research  on  losses  of 
livestock  in  interstate  commerce  due  to 
injury  or  disease  (45  U.S.C.  71  note). 

(cxxi)  Administer  a  Cooperative 
Agricultiual  Extension  Program  related 
to  agricultiu-e,  uses  of  solar  energy  vdth 
respect  to  agriculture,  and  home 
economics  in  the  District  of  Colimibia 
(D.C.  Code  31-1409). 

(cxxii)  Provide  leadership  and  direct 
assistance  in  planning,  conducting  and 
evaluating  extension  programs  under  a 
memorandiun  of  agreement  v^rith  the 
Bureau  of  Indian  Afi^airs  dated  May 
1956. 

(cxxiii)  Exercise  the  responsibilities  of 
the  Secretary  under  regulations  dealing 
with  Equal  Employment  Opportunity  in 
the  Cooperative  Extension  Service  (part 
18  of  this  title). 

(cxxiv)  Represent  the  Department  on 
the  Federal  Interagency  Council  on 
Education. 

(cxxv)  Assiu«  the  acquisition, 
preservation,  and  accessibility  of  all 
information  concerning  food  and 
agriculture  by  providing  leadership  to 
and  coordination  of  the  acquisition 
programs  and  related  activities  of  the 
library  and  information  systems,  with 
the  agencies  of  USDA,  other  Federal 
departments  and  agencies.  State 
agricultural  experiment  stations, 
colleges  and  universities,  and  other 
research  institutions  and  organizations. 

(cxxvi)  Formulate,  write,  or  prescribe 
bibliographic  and  technically  related 
standards  for  the  library  and 
information  services  of  USDA. 

(cxxvii)  Determine  by  survey  or  other 
appropriate  means,  the  information 
needs  of  the  Department's  scientific, 
professional,  technical,  and 
administrative  staffs,  its  constituencies, 
and  the  general  public  in  the  areas  of 
food,  agricultiu«,  the  environment,  and 
other  related  areas. 

(cxxviii)  Represent  the  Department  on 
all  library  and  information  science 
matters  before  Congressional 
Committees  and  appropriate 
commissions,  and  provide 
representation  to  the  coordinating 
committees  of  the  Federal  and  State 
governments  concerned  with  library  and 
information  science  activities. 

(cxxix)  Represent  the  Department  in 
international  organizational  activities 
and  on  international  technical 
committees  concerned  with  agricultural 
science,  education,  and  development 
activities,  including  library  and 
information  science  activities. 

(cxxx)  Prepare  and  disseminate 
computer  files,  indexes  and  abstracts, 
bibliographies,  reviews,  and  other 
analytical  information  tools. 

(cxxxi)  Arrange  for  the  consolidated 
piuchasing  and  dissemination  of 


printed  and  automated  indexes, 
abstracts,  journals,  and  other  widely 
used  information  resoui^s  and 
services. 

(cxxxii)  Provide  assistance  and 
support  to  professional  organizations 
and  others  concerned  with  library  and 
information  science  matters  and  issues. 

(cxxxiii)  Piusuant  to  the  authority 
delegated  by  the  Administrator  of 
General  Services  to  the  Secretary  of 
Agriculture  in  34  FR  6406,  36  FR  1293, 
36  FR  18440,  and  38  FR  23838,  appoint 
uniformed  armed  guards  and  special 
poUcemen,  make  all  needful  niles  and 
regulations,  and  annex  to  such  rules  and 
regulations  such  reasonable  penalties 
(not  to  exceed  those  prescribed  in  40 
U.S.C.  318(c),  as  will  ensure  their 
enforcement,  for  the  protection  of 
persons,  property,  buildings,  and 
grounds  of  the  Arboretum,  Washington, 
DC;  the  U.S.  Meat  Animal  Research 
Center,  Clay  Center,  NE;  the 
Agricultiu^l  Research  Center,  Beltsville, 
\QD;  and  the  Animal  Disease  Center, 
Plum  Island,  NY,  over  which  the  United 
States  has  exclusive  or  concurrent 
criminal  jiuisdiction,  in  accordance 
with  the  limitations  and  requirements  of 
the  Federal  Property  and  Administrative 
Services  Act  of  1949,  as  amended  (40 
U.S.C.  471,  et  seq.),  the  Act  of  June  1, 
1948,  as  amended  (40  U.S.C.  318.  et 
seq.),  and  the  policies,  procedures,  and 
controls  prescribed  by  the  General 
Services  Administration.  Any  rules  or 
regulations  promulgated  under  this 
authority  shall  be  approved  by  the 
Director,  Office  of  Operations,  and  the 
General  Counsel  prior  to  issuance. 

(cxxxiv)  Represent  the  Department  on 
the  Federal  Coordinating  Council  for 
Science,  Engineering,  and  Technology. 

(cxxxv)  Administer  the  Department's 
Patent  Program  except  as  delegated  to 
the  General  Counsel  in  §  2.31(e). 

(cxxxvi)  Review  cooperative  research 
and  development  agreements  entered 
into  pursuant  to  15  U.S.C.  3710a-3710c, 
with  authority  to  disapprove  or  require 
the  modification  of  any  such  agreement. 

(2)  Related  to  committee 
management.  EstabUsh  or  reestabfish 
regional,  state  and  local  advisory 
committees  for  the  activities  autiiorized. 
This  authority  may  not  be  redelegated. 

(3)  Related  to  defense  and  emergency 
preparedness.  Administer  the 
responsibihties  and  functions  assigned 
under  the  E)efense  Production  Act  of 
1950,  as  amended  (50  U.S.C.  App.  2061. 
et  seq.),  and  title  VI  of  the  Robert  T. 
Stafford  Disaster  Relief  and  Emergency 
Assistance  Act  (42  U.S.C.  5195,  et  seq.], 
concerning  scientific  and  educational 
programs;  estimates  of  supplies  of 
agricultural  commodities  and  evaluation 
of  requirements  therefor;  coordination 
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of  damage  assessment;  food  and 
aghcultiiral  aspects  of  economic 
stabilization,  economic  research,  and 
agricultural  statistics;  and  the 
coordination  of  energy  programs. 

(4)  Related  to  rural  development 
activities.  Provide  guidance  and 
direction  for  the  accomplishment  of 
activities  authorized  imder  the  Rural 
Development  Act  of  1972,  as  amended 
(7  U.S.C.  1921.  et  seq.),  for  programs 
imder  the  control  of  the  Under  Secretary 
for  Research,  Education,  and 
Economics,  coordinating  the  policy 
aspects  thereof  with  the  Under  Secretary 
for  Rural  Economic  and  Community 
Development. 

(5)  Related  to  envimnmental 
response.  With  respect  to  land  and 
facihties  under  his  or  her  authority, 
exercise  the  functions  delegated  to  the 
Secretary  by  Executive  Order  12580,  3 
CFR.  1987  Comp..  p.  193.  under  the 
following  provisions  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980  ("the  Act"),  as  amended: 

(i)  Sections  104(a),  (b).  and  (c)(4)  of 
the  Act  (42  U.S.C.  9604(a),  (b),  and 
(c)(4)),  with  respect  to  removal  and 
remedial  actions  in  the  event  of  release 
or  threatened  release  of  a  hazardous 
substance,  pollutant,  or  contaminant 
into  the  environment; 

(ii)  Sections  104(e}-(h)  of  the  Act  (42 
U.S.C.  9604(e)-{h)),  with  respect  to 
information  gathering  and  access 
requests  and  orders;  compliance  with 
Federal  health  and  safety  standards  and 
wage  and  labor  standards  applicable  to 
covered  work;  and  emergency 
procurement  powers; 

(iu)  Section  104(i)(ll)  of  the  Act  (42 
U.S.C.  9604(i)(ll)),  with  respect  to  the 
reduction  of  exposure  to  significant  risk 
to  human  health; 

(iv)  SecUon  104(j)  of  the  Act  (42 
U.S.C.  9604(j)),  with  respect  to  the 
acquisition  of  real  property  and  interests 
in  real  property  required  to  conduct  a 
remedial  action; 

(v)  The  first  two  sentences  of  section 
105(d)  of  the  Act  (42  U.S.C.  9605(d)), 
with  respect  to  petitions  for  prehminary 
assessment  of  a  release  or  threatened 
release* 

(vi)  Section  105(f)  of  the  Act  (42 
U.S.C.  9605(f)),  with  respect  to 
consideration  of  the  availability  of 
qualified  minority  firms  in  awarding 
contracts,  but  excluding  that  portion  of 
section  105(f)  pertaining  to  the  annual 
report  to  Congress; 

(vii)  Section  109  of  the  Act  (42  U.S.C. 
9609),  with  respect  to  the  assessment  of 
civil  penalties  for  violations  of  section 
122  of  the  Act  (42  U.S.C.  9622),  and  the 
granting  of  awards  to  individuals 
providing  information; 


(viii)  Section  111(f)  of  the  Act  (42 
U.S.C.  9611(f)),  with  respect  to  the 
designation  of  officials  who  may 
obUgate  money  in  the  Hazardous 
Substances  Superfund; 

(ix)  Section  113(k)  of  the  Act  (42 
U.S.C.  9613(k)),  with  respect  to 
establishing  an  administrative  record 
upon  which  to  base  the  selection  of  a 
response  action  and  identifying  and 
notifying  potentially  responsible  parties; 

(x)  Section  116(a)  of  the  Act  (42 
U.S.C.  9616(a)),  with  respect  to 
preliminary  assessment  and  site 
inspection  of  facilities; 

(xi)  Sections  117(a)  and  (c)  of  the  Act 
(42  U.S.C.  9617(a)  and  (c)),  with  respect 
to  public  participation  in  the 
preparation  of  any  plan  for  remedial 
action  and  explanation  of  variances 
from  the  final  remedial  action  plan  for 
any  remedial  action  or  enforcement 
action,  including  any  settlement  or 
consent  decree  entered  into; 

(xii)  Section  119  of  the  Act  (42  U.S.C. 
9119),  with  respect  to  indemnifying 
response  action  contractors; 

(xiii)  Section  121  of  the  Act  (42  U.S.C. 
9621),  with  respect  to  cleanup 
standards;  and 

(xiv)  Section  122  of  the  Act  (42  U.S.C. 
9622),  with  respect  to  settlements,  but 
excluding  section  122(b)(1)  of  the  Act 
(42  U.S.C.  9622(b)(1)),  related  to  mixed 
funding  agreeinents. 

(6)  Related  to  compliance  with 
environmental  laws.  With  respect  to 
facilities  and  activities  under  his  or  her 
authority,  to  exercise  the  authority  of 
the  Secretary  of  Agriculture  pursuant  to 
section  1-102  related  to  compliance 
with  applicable  pollution  control 
standards  and  section  1-601  of 
Executive  Order  12088,  3  CFR,  1978 
Comp.,  p.  243,  to  enter  into  an  inter- 
agency agreement  with  the  United 
States  Environmental  Protection 
Agency,  or  an  administrative  consent 
order  or  a  consent  judgment  in  an 
appropriate  State,  interstate,  or  local 
agency,  containing  a  plan  and  schedule 
to  achieve  and  maintain  compliance 
with  applicable  pollution  control 
standards  established  pursuant  to  the 
following: 

(i)  Solid  Waste  Disposal  Act,  as 
amended  by  the  Resource  Conservation 
and  Recovery  Act,  as  further  amended 
by  the  Hazardous  and  Solid  Waste 
Amendments,  and  the  Federal  FaciUty 
Compliance  Act  (42  U.S.C.  6901,  et 

seq.y, 
(ii)  Federal  Water  Pollution 

Prevention  and  Control  Act,  as  amended 

(33  U.S.C.  1251,  ef  seq.); 
(iii)  Safe  Drinking  Water  Act,  as 

amended  (42  U.S.C.  300f,  et  seq.)\ 
(iv)  Clean  Air  Act,  as  amended  (42 

U.S.C.  7401,  et  seq.); 


(v)  Noise  Control  Act  of  1972,  as 
amended  (42  U.S.C.  4901,  et  seq.); 

(vi)  Toxic  Substances  Control  Act,  as 
amended  (15  U.S.C.  2601,  et  seq.); 

(vii)  Federal  Insecticide,  Fungicide, 
and  Rodenticide  Act,  as  amended  (7 
U.S.C.  136,  et  seq.);  and 

(viii)  Comprehensive  Envirorunental 
Response,  Compensation,  and  LiabiUty 
Act  of  1980,  as  amended  by  the 
Superfund  Amendments  and 
Reauthorization  Act  of  1986  (42  U.S.C. 
9601,  etseq.). 

(7)  Related  to  national  food  and 
human  nutrition  research. 

(i)  Administer  a  National  Food  and 
Himian  Nutrition  Research  Program 
imder  the  National  Agricultural 
Research,  Extension,  and  Teaching 
Policy  Act  of  1977,  as  amended.  As  used 
herein  the  term  "research"  includes: 

(A)  Research  on  the  nutrient 
composition  of  foods  and  the  effects  of 
agricultural  practices,  handling,  food 
processing,  and  cooking  on  the  nutrients 
they  contain; 

(B)  Surveillance  of  the  nutritional 
benefits  provided  to  participants  in  the 
food  programs  administered  by  the 

Department;  and 

(C)  Research  on  the  factors  affecting 
food  preference  and  habits  (7  U.S.C. 
3171-3175,  3177). 

(ii)  The  authority  in  paragraph  (a)(7)(i) 
of  this  section  includes  the  authority  to: 

(A)  Appraise  the  nutritive  content  of 
the  U.S.  food  supply; 

(B)  Develop  and  make  available  data 
on  the  nutrient  composition  of  foods 
needed  by  Federal,  State,  and  local 
agencies  administering  food  and 
nutrition  programs,  and  the  general 
public,  to  improve  the  nutritional 
quality  of  diets; 

(C)  Coordinate  nutrition  education 
research  projects  within  the 
Department;  and 

(D)  Maintain  data  generated  on  food 
composition  in  a  National  Nutrient  Data 
Bank. 

(iii)  Conduct,  in  cooperation  with  the 
Department  of  Health  and  Human 
Services,  the  National  Nutrition 
Monitoring  and  Related  Research 
Program.  Included  in  this  delegation  is 
the  authority  to: 

(A)  Design  and  carry  out  periodic 
nationwide  food  consumption  surveys 
to  measure  household  food 
consumption; 

(B)  Design  and  carry  out  a  continuous, 
longitudinal  individual  intake  survey  of 
the  United  States  population  and 
special  high-risk  groups;  and 

(C)  Design  and  carry  out 
methodological  research  studies  to 
develop  improved  procedures  for 
collecting  household  and  individual 
food  intake  consumption  data; 


(iv)  Conduct  a  program  of  nutrition 
education  research. 

(v)  Co-chair  with  the  Assistant 
Secretary  for  Health,  Department  of 
Health  and  Human  Services,  the 
Interagency  Board  for  Nutrition 
Monitoring  and  Related  Research  for  the 
development  and  coordination  of  a  Ten- 
Year  Comprehensive  Plan  as  required  by 
Pub.  L.  No.  101^45,  7  U.S.C.  5301.  et 
seq. 

(8)  Related  to  economic  research  and 
statistical  reporting,  (i)  Conduct 
economic  research  on  matters  of 
importance  to  cooperatives  as 
audiorized  by  the  AgriciUtural 
Marketing  Act  of  1946  (7  U.S.C.  1621- 
1627). 

(ii)  Conduct  economic  and  social 
science  research  and  analyses  relating 
to: 

(A)  food  and  agriculture  situation  and 
outlook; 

(B)  the  production,  marketing,  and 
distribution  of  food  and  fiber  products 
(excluding  forest  and  forest  products), 
including  studies  of  the  performance  of 
the  food  and  agricultural  sector  of  the 
economy  in  meeting  needs  and  wants  of 
consumers; 

(C)  basic  and  long-range,  worldwide, 
economic  analyses  and  research  on 
supply,  demand,  and  trade  in  food  and 
fiber  products  and  the  effects  on  the 
U.S.  food  and  agriculture  system, 
including  general  economic  analyses  of 
the  international  financial  and  monetary 
aspects  of  agricultural  afiairs; 

(D)  natural  resources,  including 
studies  of  the  use  and  management  of 
land  and  water  resources,  the  quality  of 
these  resources,  resource  institutions, 
and  watershed  and  river  basin 
development  problems;  and 

(E)  rural  people  and  communities,  as 
authorized  by  title  II  of  the  Agricultural 
Marketing  Act  of  1946,  as  amended  (7 
U.S.C.  1621-1627),  and  the  Act  of  June 
29,  1935,  as  amended  (7  U.S.C.  427). 

(iii)  Perform  economic  and  other 
social  science  research  under  section 
104(b)  (1)  and  (3)  of  the  Agricultural 
Trade  Envelopment  and  Assistance  Act 
of  1954,  as  amended,  with  funds 
administered  by  the  Foreign 
Agricultural  Service  (7  U.S.C.  1704). 

(iv)  Prepare  crop  and  livestock 
estimates  and  administer  reporting 
programs,  including  estimates  of 
production,  supply,  price,  and  other 
aspects  of  the  U.S.  agricultural 
economy,  collection  of  statistics, 
conduct  of  enumerative  and  objective 
measurement  surveys,  construction  and 
maintenance  of  sampling  frames,  and 
related  activities.  Prepare  reports  of  the 
Agricultural  Statistics  Board  of  the 
Department  of  Agriculture  covering 


official  state  and  national  estimates  (7 
U.S.C.  411a,  475,  476.  951,  and  2204). 

(v)  Take  such  security  precautions  as 
are  necessary  to  prevent  disclosure  of 
crop  or  livestock  report  information 
prior  to  the  scheduled  issuance  time 
approved  in  advance  by  the  Secretary  of 
Agricultiue  and  take  such  actions  as  are 
necessary  to  avoid  disclosiu«  of 
confidential  data  or  information 
supplied  by  any  person,  firm, 
partnership,  corporation,  or  association 
(18  U.S.C.  1902, 1903,  and  2072). 

(vi)  Improve  statistics  in  the 
Department;  maintain  liaison  with  OMB 
and  other  Federal  agencies  for 
coordination  of  statistical  methods  and 
techniques. 

(vii)  Investigate  and  make  findings  as 
to  the  effect  upon  the  production  of  food 
and  upon  the  agricultural  economy  of 
any  proposed  action  pending  before  the 
Administrator  of  the  Environmental 
Protection  Agency  for  presentation  in 
the  public  interest,  before  said 
Administrator,  other  agencies,  or  before 
the  courts. 

(viii)  Review  economic  data  and 
analyses  used  in  speeches  by 
Department  persoruiel  and  in  materials 
prepared  for  release  through  the  press, 
radio,  and  television. 

(ix)  Coordinate  all  economic  analysis 
and  review  all  decisions  involving 
substantial  economic  policy 
implications. 

(x)  Coojjerate  and  work  with  national 
and  international  institutions  and  other 
persons  throughout  the  world  in  the 
performance  of  agricultural  research  and 
extension  activities  to  promote  and 
support  the  development  of  a  viable  and 
sustainable  global  and  agricultural  , 
system.  Such  work  may  be  carried  out 
by: 

(A)  Exchanging  research  materials  and 
results  with  the  institutions  or  persons; 

(B)  Engaging  in  joint  or  coordinated 
-research; 

(C)  Entering  into  cooperative 
arrangements  with  Departments  and 
Ministries  of  Agriculture  in  other 
nations  to  conduct  research,  extension; 
and  education  activities  (limited  to 
arrangements  either  involving  no 
exchange  of  funds  or  involving 
disbursements  by  the  agency  to  the 
institutions  of  other  nations],  and  then 
reporting  these  arrangements  to  the 
Secretary  of  Agriculture; 

(D)  Stationing  representatives  at  such 
institutions  or  organizations  in  foreign 
countries;  or 

(E)  Entering  into  agreements  with 
land-grant  colleges  and  universities, 
other  organizations,  institutions,  or 
individuals  with  comparable  goals,  and 
with  the  concurrence  of  the  Foreign 
Agricultural  Service,  USDA, 


international  organizations  (limited  to 
agreements  either  involving  no 
exchange  of  funds  or  involving 
disbursements  by  the  agency  to  the 
cooperator),  and  then  reporting  these 
agreement  to  the  Secretary  of 
Agriculture  (7  U.S.C.  329i(a)). 

(xi)  Prepare  for  transmittal  by  the 
Secretary  to  the  President  and  both 
Houses  of  Congress,  an  analytical  report 
under  section  5  of  the  Agricultural 
Foreign  Investment  Disclosure  Act  of 
1978  (7  U.S.C.  3504)  concerning  the 
effect  on  family  farms  and  rural 
communities  of  holdings,  acquisitions, 
and  transfers  of  U.S.  agricultural  land  by 
foreign  persons. 

(xii)  Enter  into  contracts,  grants,  or 
cooperative  agreements  to  further 
research  and  statistical  reporting 
programs  in  the  food  and  agricultural 
sciences  (7  U.S.C.  3318). 

(xiii)  Enter  into  cost-reimbursable 
agreements  relating  to  agricultural 
research  and  statistical  reporting  (7 
U.S.C.  3319a). 

(9)  Related  to  energy,  (i)  Advise  the 
Secretary  and  other  policy-level  officials 
of  the  Department  on  energy  pohcies 
and  programs,  including  legislative  and 
budget  proposals. 

(ii)  Serve  as  or  designate  the 
Department  representative  at  hearings, 
conferences,  meetings  and  other 
contacts  with  respect  to  energy  and 
energy-related  matters,  including  Uaison 
with  the  Department  of  Energy  and 
other  governmental  agencies  and 
departments. 

(iii)  Provide  Department  leadership 
in: 

(A)  Analyzing  and  evaluating  existing 
and  proposed  energy  policies  and 
strategies,  including  those  regarding  the 
allocation  of  scarce  resources; 

(B)  Developing  energy  poUcies  and 
strategies,  including  those  regarding  the 
allocation  of  scarce  resources; 

(C)  Reviewing  and  evaluating 
Departmental  energy  and  energy-related 
programs  and  program  progress; 

(D)  Developing  agricultural  and  rural 
components  of  national  energy  policy 
plans;  and 

(E)  Preparing  repnirts  on  ener^  and 
energy-related  policies  and  programs 
required  under  Acts  of  Congress  and 
Executive  orders,  including  those 
involving  testimony  and  reports  on 
legislative  proposals. 

(iv)  Provide  Departmental  oversight 
and  coordination  with  respect  to 
resources  available  for  energy  and 
energy-related  activities,  including 
funds  transferred  to  USDA  &t>m  other 
departments  or  agencies  of  the  Federal 
Government  pursuant  to  interagency 
agreements. 
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(v)  These  delegations  exclude  the 
energy  management  actions  related  to 
the  internal  operations  of  the 
Department  as  delegated  to  the  Assistant 
Secretary  for  Administration. 

(10)  Related  to  immigration.  Serve  as 
the  designee  of  the  Secretary  pursuant 
to  section  212(e]  of  the  Immigration  and 
NaUonalitv  Act,  as  amended,  8  U.S.C. 
1182(e)  and  22  CFR  514.44(c)). 

(b)  The  following  authorities  are 
reserved  to  the  Secretary  of  Agriculture: 

(1)  Related  to  science  and  education. 
(i)  Withhold  funds  from  States  and 
sending  notification  thereof  to  the 
President  in  accordance  with  sections  5 
and  6  of  the  Smith-Lever  Act,  as 
amended  (7  U.S.C.  345-346).  sections  5 
and  7  of  the  Hatch  Act.  as  amended  (7 
U.S.C.  361(e)  and  (g)),  and  sections 
1436, 1444. 1445  and  1468  of  the 
National  Agricultural  Research. 
Extension,  and  Teaching  PoUcy  Act  of 
1977,  as  amended  (7  U.S.C.  3198.  3221. 
3222  and  3314). 

(ii)  Reapportion  funds  under  section  4 
and  apportion  funds  under  section  5  of 
the  Act  of  October  10,  1962  (16  U.S.C. 
582a-3,  582a-5). 

(iii)  Appoint  an  advisory  committee 
under  section  6  of  the  Act  of  October  10. 
1962  (16  U.S.C.  582a-^). 

(iv)  Final  concurrence  in  Equal 
Employment  Opportunity  Programs 
within  the  cooperative  extension 
programs  submitted  under  part  18  of 
this  Utle. 

(v)  Approve  selection  of  State 
directors  of  extension. 

(vi)  Approve  the  memoranda  of 
understanding  between  the  land-grant 
universities  and  USDA  related  to 
cooperative  extension  programs. 

(2)  Related  to  economic  research  and 
statistical  reporting,  (i)  Final  approval 
and  issuance  of  the  monthly  crop  report 
(7  U.S.C.  411a). 

(ii)  Final  action  on  rules  and 
regulations  for  the  Agricultural 
Statistics  Board. 

§  2.22    Assistant  Secretary  for  Marketing 
and  Reguiatory  Programs. 

(a)  The  following  delegations  of 
authority  are  made  by  the  Secretary  of 
Agriculture  to  the  Assistant  Secretary 
for  Marketing  and  Regulatory  Programs: 

(1)  Related  to  agricultural  marketing. 
(i)  Exercise  the  functions  of  the 
Secretary  of  Agriculture  contained  in 
the  Agricultural  Marketing  Act  of  1946, 
as  amended  (7  U.S.C.  1621-1627). 
including  payments  to  State 
Departments  of  Agriculture  in 
connection  with  cooperative  marketing 
service  projects  under  section  204(b)  (7 
U.S.C.  1623(b)),  but  excepting  matters 
othenvise  assigned. 

(ii)  Conduct  marketing  efficiency 
research  and  development  activities 


directly  applicable  to  the  conduct  of  the 
Wholesale  Market  Development 
Program,  specifically: 

(A)  Studies  of  facilities  and  methods 
used  in  physical  distribution  of  food 
and  other  farm  products; 

(B)  Studies  designed  to  improve 
handling  of  all  agricultural  products  as 
they  are  moved  fit)m  farms  to 
consiuners;  and 

(C)  application  of  presently  available 
scientific  knowledge  to  the  solution  of 
practical  problems  encountered  in  the 
marketing  of  agricultural  products  (7 
U.S.C.  1621-1627). 

(iii)  Exercise  the  functions  of  the 
Secretary  of  Agriculture  relating  to  the 
transportation  activities  contained  in 
section  203(j)  of  the  Agricultural 
Marketing  Act  of  1946  (7  U.S.C.  1622(j)) 
as  amended,  but  excepting  matters 
otherwise  assigned. 

(iv)  Administer  transportation 
activities  xmder  section  201  of  the 
Agricuhiu^l  Adjustment  Act  of  1938  (7 
U.S.C.  1291). 

(v)  Apply  results  of  economic 
research  and  operations  analysis  to 
evaluate  transportation  issues  and  to 
recommend  revisions  of  current 
procedures. 

(vi)  Serve  as  the  focal  point  for  all 
Department  transportation  matters 
including  development  of  policies  and 
strategies. 

(vii)  Cooperate  with  other 
Departmental  agencies  in  the 
development  and  recommendation  of 
policies  for  inland  transportation  of 
USDA  and  CCC-owned  commodities  in 
connection  with  USDA  programs. 

(viii)  Exercise  the  functions  of  the 
Secretary  of  Agriculture  contained  in 
the  following  legislation: 

(A)  U.S.  Cotton  Standards  Act  (7 
U.S.C.  51-65): 

(B)  Cotton  futures  provisions  of  the 
Internal  Revenue  Code  of  1954  (26 
U.S.C. 4854. 4862-4865. 4876. and 
7263); 

(C)  Cotton  Statistics  and  Estimates 
Act.  as  amended  (7  U.S.C.  471-476). 
except  as  otherwise  assigned; 

(D)  Naval  Stores  Act  (7  U.S.C.  91-99); 

(E)  Tobacco  Inspection  Act  (7  U.S.C. 
511-511q); 

(F)  Wool  Standard  Act  (7  U.S.C. 
415b-^15d); 

(G)  Agricultural  Marketing  Agreement 
Act  of  1937.  as  amended  (7  U.S.C.  601, 
602. 608a-€08e,  610,  612.  614.  624, 
671-674); 

(H)  Cotton  Research  and  Promotion 
Act  (7  U.S.C.  2101-2118)  and  section 
610  of  the  Agricultural  Act  of  1970  (7 
U.S.C.  2119).  except  as  delegated  to  the 
Under  Secretary  for  Farm  and  Foreign 
Agricultural  Services  in  §  2.16(a)(3){x); 

(I)  Export  Apple  and  Pear  Act  (7 
U.S.C.  581-590); 


(J)  Export  Grape  and  Plum  Act  (7 
U.S.C.  591—599); 

(k)  Titles  I.  II,  rv.  and  V  of  the  Federal 
Seed  Act.  as  amended  (7  U.S.C.  1551- 
1575. 1591-1611); 

(L)  Perishable  Agricultural 
Commodities  Act  (7  U.S.C.  499a-499s); 

(M)  Produce  Agency  Act  (7  U.S.C. 
491-497); 

(N)  Tobacco  Seed  and  Plant 
ExportaUon  Act  (7  U.S.C.  516-517); 

(O)  Tobacco  Statistics  Act  (7  U.S.C. 
501-508); 

(P)  Section  401(a)  of  the  Organic  Act 
of  1944  (7  U.S.C.  415e); 

(Q)  Agricultural  Fair  Practices  Act  (7 
U.S.C.  2301-2306); 

(R)  Wheat  Research  and  Promotion 
Act  (7  U.S.C.  1292  note),  except  as 
delegated  to  the  Under  Secretary  for 
Farm  and  Foreign  Agricultural  Services 
in§2.16(a)(3)(x); 

(S)  Plant  Variety  Protection  Act  (7 
U.S.C. 2321-2331.  2351-2357,  2371- 
2372. 2401-2404.  2421-2427.  2441- 
2443.  2461-2463.  2481-2486.  2501- 
2504. 2531-2532.  2541-2545.  2561- 
2569.  2581-2583).  except  as  delegated 
to  the  Judicial  Officer; 

(T)  Subtitle  B  of  title  I  and  section 
301(4)  of  the  Dairy  and  Tobacco 
Adjustment  Act  of  1983  (7  U.S.C.  4501- 
4513.  4514(4)).  except  as  delegated  to 
the  Under  Secretary  for  Farm  and 
Foreign  Agricultural  Services  in 
§2.16(a)(3)(x); 

(U)  Potato  Research  and  Promotion 
Act  (7  U.S.C.  2611-2627),  except  as 
delegated  to  the  Under  Secretary  for 
Farm  and  Foreign  Agricultiual  Services 
in§2.16(a)(3)(x): 

(V)  Section  708  of  the  National  Wool 
Act  of  1954.  as  amended  (7  U.S.C. 
1787),  except  as  delegated  to  the  Under 
Secretary  for  Farm  and  Foreign 
Agricultural  Services  in  §§2.16(a)(l)(xi) 
and  (a)(3)(x); 

(W)  Egg  Research  and  Consumer 
Information  Act  (7  U.S.C.  2701-2718). 
except  as  delegated  to  the  Under 
Secretary  for  Farm  and  Foreign 
Agricultural  Services  in  §  2.16(a)(3)(x); 

(X)  Beef  Research  and  Information 
Act.  as  amended  (7  U.S.C.  2901-2918). 
except  as  delegated  to  the  Under 
Secretary  for  Farm  and  Foreign 
Agricultural  Services  in 
§§2.16(a)(l)(xiv)  and  (a)(3)(x); 

(Y)  Wheat  and  Wheat  Foods  Research 
and  Nutrition  Education  Act  (7  U.S.C. 
3401-3417),  except  as  delegated  to  the 
Under  Secretary  for  Farm  and  Foreign 
Agricultural  Services  in  §  2.16(a)(3)(x); 

(Z)  Egg  Products  Inspection  Act 
relating  to  the  Shell  Egg  Surveillance 
Program,  voluntary  laboratory  analyses 
of  egg  products,  and  the  Voluntary  Egg 
Grading  Program  (21  U.S.C.  1031-1056); 

(AA)  Section  32  of  the  Act  of  August 
24. 1935  (7  U.S.C.  612c).  as 


supplemented  by  the  Act  of  June  28, 
1937  (15  U.S.C.  713c).  and  related 
legislation,  except  functions  which  are 
otherwise  assigned  relating  to  the 
domestic  distribution  and  donation  of 
agricultural  commodities  and  products 
thereof  following  the  procurement 
thereof; 

(BE)  Procurement  of  agricultural 
commodities  and  other  foods  under 
section  6  of  the  National  Schtwl  Limch 
Act  of  1946.  as  amended  (42  U.S.C. 
1755); 

(CC)  In  carrying  out  the  procurement 
functions  in  paragraphs  (a)(l)(viii)(AA) 
and  (BB)  of  this  section,  the  Assistant 
Secretary  for  Marketing  and  Regulatory 
Programs  shall,  to  the  extent  practicable, 
use  the  commodity  procurement, 
handling,  payment  and  related  services 
of  the  Farm  Service  Agency; 

(DD)  Act  of  May  23.  1980.  regarding 
inspection  of  dairy  products  for  export 
(21  U.S.C.  693); 

(EE)  The  Pork  Promotion,  Research 
and  Consumer  Information  Act  of  1985 
(7  U.S.C.  4801-4819); 

(FF)  The  Watermelon  Research  and 
Promotion  Act  (7  U.S.C.  4901-4916); 

(GG)  The  Honey  Research.  Promotion, 
and  Consumer  Information  Act  (7  U.S.C. 
4601-4612); 

(HH)  SubUtles  B  and  C  of  the  Dairy 
Production  Stabilization  Act  of  1983,  as 
amended  (7  U.S.C.  4501-4513.  4531- 
4538): 

(H)  The  Floral  Research  and 
Consumer  Information  Act  (7  U.S.C. 
4301-4319); 

(JJ)  Section  213  of  the  Tobacco 
Adjustment  Act  of  1983.  as  amended  (7 
U.S.C.  511r); 

(KK)  National  Laboratory 
Accreditation  Program  (7  U.S.C.  138- 
138i)  with  respect  to  laboratories 
accredited  for  pesticide  residue  analysis 
in  fruits  and  vegetables  and  other 
agricultural  commodities,  except  those 
laboratories  analyzing  only  meat  and 
poultry  products; 

(LL)  Pecan  Promotion  and  Research 
Act  of  1990  (7  U.S.C.  6D01-6013). 
except  as  delegated  to  the  Under 
Secretary  for  Farm  and  Foreign 
Agricultural  Services  in  §  2.16(a)(3)(x); 

(MM)  Mushroom  Promotion. 
Research,  and  Consumer  Information 
Act  of  1990  (7  U.S.C.  6101-6112), 
except  as  delegated  to  the  Under 
Secretary  for  Farm  and  Foreign 
Agricultural  Services  in  §  2.16(a)(3)(x); 

(NN)  Lime  Research,  Promotion. 
Research,  and  Consumer  Information 
Act  of  1990  (7  U.S.C.  6201-6212). 
except  as  delegated  to  the  Under 
Secretary  for  Farm  and  Foreign 
Agricultural  Services  in  §2.16(a)(3)(x); 

(OO)  Soybean  Promotion,  Research, 
and  Consumer  Information  Act  (7  U.S.C. 


6301-6311),  except  as  delegated  to  the 
Under  Secretary  for  Farm  and  Foreign 
Agricultural  Services  in  §  2.16(a)(3)(x); 

(PP)  Fluid  Milk  Promotion  Act  of 
1990  (7  U.S.C.  6401-6417); 

(QQ)  Producer  Research  and 
Promotion  Board  Accountability  (104 
Stat.  3927); 

(RR)  Consistency  with  International 
Obligations  of  the  United  States  (7 
U.S.C.  2278); 

(SS)  Organic  Foods  Production  Act  of 
1990  (7  U.S.C.  6501-6522).  provided 
that  the  Administrator.  Agricultural 
Marketing  Service,  will  enter  into 
agreements,  as  necessary,  with  the 
Administrator.  Food  Safety  and 
Inspection  Service,  to  provide 
inspection  services; 

(TT)  Pesticide  Recordkeeping  (7 
U.S.C.  1361-1)  with  the  provision  that 
the  Administrator.  Agricultiu°al 
Marketing  Service,  vfill  enter  into 
agreements,  as  necessary,  with  other 
Federal  agencies; 

(UU)  The  International  Carriage  of 
Perishable  Foodstuffs  Act  (7  U.S.C. 
4401-4406);  and 

(W)  The  Sheep  Promotion.  Research, 
•and  Information  Act  (7  U.S.C.  7101- 
7111). 

(ix)  Furnish,  on  request,  copies  of 
programs,  pamphlets,  reports,  or  other 
publications  for  missions  or  programs  as 
may  othenvise  be  delegated  or  assigned 
to  the  Assistant  Secretary  for  Marketing 
and  Regxilatory  Programs,  and  charge 
user  fees  therefor,  as  authorized  by 
section  1121  of  the  Agriculture  and 
Food  Act  of  1981,  as  amended  by 
section  1769  of  the  Food  Security  Act  of 
1985.  7  U.S.C.  2242a. 

(x)  Collect,  summarize,  and  publish 
data  on  the  production,  distribution, 
and  stocks  of  sugar. 

(2)  Related  to  animal  and  plant  health 
inspection.  Exercise  the  functions  of  the 
Secretary  of  Agriculture  under  the 
following  authorities: 

(i)  Administer  the  Foreign  Service 
personnel  system  for  employees  of  the 
Animal  and  Plant  Health  Inspection 
Service  In  accordance  with  22  U.S.C. 
3922.  except  that  this  delegation  does 
not  include  the  authority  to  represent 
the  Department  of  Agriculture  in 
interagency  consultations  and 
negotiations  with  other  foreign  affairs 
agencies  regarding  joint  regulations,  nor 
the  authority  to  approve  joint 
regulations  issued  by  the  Department  of 
State  relating  to  administration  of  the 
Foreign  Service; 

(ii)  Section  102,  Organic  Act  of  1944. 
as  amended,  and  the  Act  of  April  6, 
1937.  as  amended  (7  U.S.C.  147a.  148, 
148a-148e),  relating  to  control  and 
eradication  of  plant  pests  and  diseases. 
Including  administering  survey  and 


regulatory  activities  for  the  Gypsy  Moth 
Program  and.  with  the  Chief  of  the 
Forest  Service,  jointly  administering 
gypsy  moth  eradication  activities  by 
assiuning  primary  responsibility  for 
eradication  of  gypsy  moth  Infestations 
of  640  acres  or  less  on  State  and  private 
lands  that  are  not  contiguous  to  Infested 
Federal  lands; 

(ill)  The  Mexican  Border  Act.  as 
amended  (7  U.S.C.  149); 

(iv)  The  Golden  Nematode  Act  (7 
U.S.C.  150-150g); 

(v)  The  Federal  Plant  Pest  Act.  as 
amended  (7  U.S.C.  150aa-150jj); 

(vi)  The  Plant  Quarantine  Act.  as 
amended  (7  U.S.C.  151-164a,  167). 

(vii)  The  Terminal  Inspection  Act.  as 
amended  (7  U.S.C.  166); 

(viii)  The  Honeybee  Act.  as  amended 
(7  U.S.C.  281-286); 

(ix)  The  Halogeton  Glomeratus 
Control  Act  (7  U.S.C.  1651-1656); 

(x)  Tariff  Act  of  June  17. 1930.  as 
amended,  sec.  306  (19  U.S.C.  1306); 

(xi)  Act  of  August  30, 1890.  as 
amended  (21  U.S.C.  102-105); 

(xii)  Act  of  May  29, 1884,  as  amended. 
Act  of  February  2, 1903,  as  amended, 
and  Act  of  March  3.  1905.  as  amended, 
and  supplemental  legislation  (21  U.S.C. 
lll-114a,  114a-l,  115-130); 

(xiil)  Act  of  February  28. 1947.  as 
amended  (21  U.S.C.  114b-114c.  114d- 

1); 

(xiv)  Act  of  June  16. 1948  (21  U.S.C 
114e-114f); 

(xv)  Act  of  September  6, 1961  (21 
U.S.C.  114g-114h); 

(xvi)  Act  of  July  2, 1962  (21  U.S.C. 
134-134h); 

(xvii)  Act  of  May  6. 1970  (21  U.S.C. 
135-135b); 

(xviii)  Sections  12-14  of  the  Federal 
Meat  Inspection  Act,  as  amended,  and 
so  much  of  section  18  of  such  Act  as 
pertains  to  the  issuance  of  certificates  of 
condition  of  hve  animals  intended  and 
offered  for  export  (21  U.S.C.  612-614, 
618): 

(xlx)  Improvement  of  poultry,  poultry 
products,  and  hatcheries  (7  U.S.C.  429); 

(xx)  The  responsibilities  of  the  United 
States  under  the  International  Plant 
Protection  Convention; 

(xxi)  (Laboratory)  Animal  Welfare 
Act.  as  amended  (7  U.S.C.  2131-2159); 

(xxli)  Horse  Protection  Act  (15  U.S.C. 
1821-1831); 

(xxiii)  28  Hour  Law.  as  amended  (45 
U.S.C.  71-74); 

(xxiv)  Export  Animal  Accommodation 
Act,  as  amended  (46  U.S.C.  3901-3902); 

(xxv)  F*urebred  Animal  Duty  Free 
Entry  Provisions  of  Tariff  Act  of  June  17, 
1930,  as  amended  (19  U.S.C.  1202,  part 
1,  Item  100.01); 

(xxvi)  Virus-Senun-Toxln  Act  (21 
U.S.C.  151-158); 
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(xxvii)  Conduct  diagnostic  and  related 
activities  necessary  to  prevent,  detect, 
control  or  eradicate  foot-and-mouth 
disease  and  other  foreign  animal 
diseases  (21  U.S.C.  113a); 

(xxviii)  The  Agricultural  Marketing 
Act  of  1946.  sections  203,  205,  as 
amended  (7  U.S.C.  1622, 1624).  with 
respect  to  voluntary  inspection  and 
certification  of  animal  products; 
inspection,  testing,  treatment,  and 
certification  of  animals;  and  a  program 
to  investigate  and  develop  solutions  to 
the  problems  resulting  from  the  use  of 
sulfonamides  in  swine; 

(xxix)  Tahnadge  Aiken  Act  (7  U.S.C. 
450)  with  respect  to  cooperation  with 
States  in  control  and  eradication  of 
plant  and  animal  diseases  and  pests; 

(xxx)  The  Federal  Noxious  Weed  Act 
of  1974.  as  amended  (7  U.S.C.  2801- 
2814); 

(xxxi)  The  Endangered  Species  Act  of 
1973  (16  U.S.C.  1531-1544); 

(xxxii)  Executive  Order  11987,  3  CFR, 
1977  Comp.,  p.  116; 

(xxxiii)  Section  101(d).  Organic  Act  of 
1944  (7  U.S.C.  430); 

(xxxiv)  The  Swine  Health  Protection 
Act.  as  amended  (7  U.S.C.  3801-3813); 

(xxxv)  Lacey  Act  Amendments  of 
1981,  as  amended  (16  U.S.C.  3371- 
3378); 

(xxxvi)  Title  III  (and  Utle  IV  to  the 
extent  that  it  relates  to  activities  under 
title  ni.)  of  the  Federal  Seed  Act,  as 
amended  (7  U.S.C.  1581-1610); 

(xxxvii)  Authority  to  prescribe  the 
amounts  of  commuted  traveltime 
allowances  and  the  circumstances  under 
which  such  allowances  may  be  paid  to 
employees  covered  by  the  Act  of  August 
28. 1950  (7  U.S.C.  2260); 

(xxxviii)  The  Act  of  March  2. 1931  (7 
U.S.C.  426-^26b); 

(xxxix)  The  Act  of  December  22.  1987 
(7  U.S.C.  426c); 

(xl)  Authority  to  work  with  developed 
and  transitional  countries  on 
agricultural  and  related  research  and 
extension,  with  respect  to  animal  and 
plant  health,  including  providing 
technical  assistance,  training,  and 
advice  to  persons  from  such  countries 
engaged  in  such  activities  and  the 
stationing  of  scientists  of  national  and 
international  institutions  in  such 
countries  (7  U.S.C.  3291(a)(3)); 

(xli)  Authority  to  prescribe  and  collect 
fees  under  the  Act  of  August  31,  1951. 
as  amended  (31  U.S.C.  9701).  and 
sections  2508  and  2509  of  the  Food. 
Agriculture.  Conservation,  and  Trade 
Act  of  1990  (21  U.S.C.  136. 136a),  as 
amended; 
(xlii)  The  provisions  of  35  U.S.C.  156; 
(xliii)  Enter  into  cooperative  research 
and  development  agreements  with 
industry,  universities,  and  others; 


institute  a  cash  award  program  to 
reward  scientific,  engineering,  and 
technical  personnel;  award  royalties  to 
inventors;  and  retain  and  use  royalty 
income  (15  U.S.C.  3710a-3710c):  and 

(xliv)  The  Alien  Species  Prevention 
and  Enforcement  Act  of  1992  (39  U.S.C. 
3015  note). 

(3)  Related  to  grain  inspection, 
packers  and  stockyards,  (i)  Exercise  the 
authority  of  the  Secretary  of  Agriculture 
contained  in  the  U.S.  Grain  Standards 
Act.  as  amended  (7  U.S.C.  71-87h). 

(ii)  Exercise  the  functions  of  the 
Secretary  of  Agriculture  contained  in 
the  Agricultural  Marketing  Act  of  1946. 
as  amended  (7  U.S.C.  1621-1627). 
relating  to  inspection  and 
standardization  activities  relating  to 

grain. 

(iii)  Administer  the  Packers  and 
Stockyards  Act,  as  amended  and 
supplemented  (7  U.S.C.  181-229). 

(iv)  Enforce  provisions  of  the 
Consimier  Credit  Protection  Act  (15 
U.S.C.  1601-1655. 1681-1681t)  with 
respect  to  any  activities  subject  to  the 
Packers  and  Stockyards  Act.  1921.  as 
amended  and  supplemented. 

(v)  Exercise  the  functions  of  the 
Secretary  of  Agriculture  contained  in 
section  1324  of  the  Food  Security  Act  of 
1985  (7  U.S.C.  1631). 

(4)  Related  to  committee 
management.  Establish  and  reestablish 
regional,  State,  and  local  advisory 
committees  for  activities  under  his  or 
her  authority.  This  authority  may  not  be 
redelegatcd. 

(5)  Related  to  defense  and  emergency 
preparedness.  Administer 
responsibilities  and  functions  assigned 
under  the  Defense  Production  Act  of 
1950.  as  amended  (50  U.S.C.  App.  206t. 
et  seq.],  and  title  VI  of  the  Robert  T. 
Stafford  Disaster  Relief  and  Emergency 
Assistance  Act  (42  U.S.C.  5195.  et  seq.). 
concerning  protection  of  livestock, 
poultry  and  crops  and  products  thereof 
from  biological  and  chemical  warfare; 
and  utilization  or  disposal  of  livestock 
and  poultry  exposed  to  radiation. 

(6)  Related  to  biotechnology. 
Coordinate  the  development  and 
carrying  out  by  Department  agencies  of 
all  matters  and  functions  pertaining  to 
the  Department's  regulation  of 
biotechnology,  and  act  as  liaison  on  all 
matters  and  functions  pertaining  to  the 
regulation  of  biotechnology  between 
agencies  within  the  Department  and 
between  the  Department  and 
governmental  and  private  organizations 
Provided,  that  with  respect  to 
biotechnology  matters  affecting  egg 
products,  the  Assistant  Secretary  shall 
consult  and  coordinate  activities  of 
Dei>artment  agencies  with  the  Under 
Secretary  for  Food  Safety. 


(7)  Related  to  environmental 
response.  With  respect  to  land  and 
facilities  under  his  or  her  authority, 
exercise  the  functions  delegated  to  the 
Secretary  by  Executive  Order  12580,  3 
CFR.  1987  Comp..  p.  193.  under  the 
following  provisions  of  the 
Comprehensive  Environmental 
Response.  Compensation,  and  Liability 
Act  of  1980  ("the  Act"),  as  amended: 

(i)  Sections  104(a).  (b),  and  (c)(4)  of 
the  Act  (42  U.S.C.  9604(a),  (b).  and 
(c)(4)).  with  respect  to  removal  and 
remedial  actions  in  the  event  of  release 
or  threatened  release  of  a  hazardous 
substance,  pollutant,  or  contaminant 
into  the  environment; 

(ii)  Sections  104(e)-(h)  of  the  Act  (42 
U.S.C.  9604(e)-(h)),  with  respect  to 
information  gathering  and  access 
requests  and  orders;  compliance  with 
Federal  health  and  safety  standards  and 
wage  and  labor  standards  applicable  to 
covered  work;  and  emergency 
procurement  powers; 

(iii)  Section  104(i)(ll)  of  the  Act  (42 
U.S.C.  9604(i)(ll)),  with  respect  to  the 
reduction  of  exposure  to  significant  risk 
to  human  health; 

(iv)  Section  104(j)  of  the  Act  (42 
U.S.C. 9604(j)),  with  respect  to  the 
acquisition  of  real  property  and  interests 
in  real  property  required  to  conduct  a 
remedial  action; 

(v)  The  first  two  sentences  of  section 
105(d)  of  the  Act  (42  U.S.C.  9605(d)), 
with  respect  to  petitions  for  preliminary 
assessment  of  a  release  or  threatened 

(vi)  Section  105(f)  of  the  Act  (42 
U.S.C.  9605(f)),  with  respect  to 
consideration  of  the  availability  of 
qualified  minority  firms  in  awarding 
contracts,  but  excluding  that  portion  of 
section  105(f)  pertaining  to  the  annual 
report  to  Congress; 

(vii)  SecUon  109  of  the  Act  (42  U.S.C. 
9609).  with  respect  to  the  assessment  of 
civil  penalties  for  violations  of  section 
122  of  the  Act  (42  U.S.C.  9622).  and  the 
granting  of  awards  to  individuals 
providing  information; 

(viii)  SecUon  111(f)  of  the  Act  (42 
U.S.C.  9611(f)).  with  respect  to  the 
designation  of  officials  who  may 
obligate  money  in  the  Hazardous 
Substances  Superfund; 

(ix)  Section  113(k)  of  the  Act  (42 
U.S.C.  9613(k)),  with  respect  to 
establishing  an  administrative  record 
upon  which  to  base  the  selection  of  a 
response  action  and  identifying  and 
notifying  potentially  responsible  parties; 

(x)  Section  116(a)  of  the  Act  (42 
U.S.C.  9616(a)).  with  respect  to 
preliminary  assessment  and  site 
inspection  of  facilities; 

(xi)  Sections  117(a)  and  (c)  of  the  Act 
(42  U.S.C.  9617(a)  and  (c)).  with  respect 


to  public  participation  in  the 
preparation  of  any  plan  for  remedial 
action  and  explanation  of  variances 
from  the  final  remedial  action  plan  for 
any  remedial  action  or  enforcement 
action,  including  any  settlement  or 
consent  decree  entered  into; 

(xii)  Section  119  of  the  Act  (42  U.S.C. 
9119),  with  respect  to  indemnifying 
response  action  contractors; 

(xiii)  Section  121  of  the  Act  (42  U.S.C. 
9621),  with  respect  to  cleanup 
standards;  and 

(xiv)  Section  122  of  the  Act  (42  U.S.C. 
9622),  with  respect  to  settlements,  but 
excluding  section  122(b)(1)  of  the  Act 
(42  U.S.C.  9622(b)(1)),  related  to  mixed 
funding  agreements. 

(8)  Related  to  compliance  with 
environmental  laws.  With  respect  to 
facilities  and  activities  under  his  or  her 
authority,  to  exercise  the  authority  of 
the  Secretary  of  Agriculture  pursuant  to 
section  1-102  related  to  compliance 
with  applicable  pollution  control 
standaids  and  section  1-601  of 
Executive  Order  12088.  3  CFR.  1978 
Comp..  p.  243,  to  enter  into  an  inter- 
agency agreement  with  the  United 
States  Environmental  Protection 
Agency,  or  an  administrative  consent 
order  or  a  consent  judgment  in  an 
appropriate  State,  interstate,  or  local 
agency,  containing  a  plan  and  schedule 
to  achieve  and  maintain  compliance 
with  applicable  pollution  control 
standards  established  pursuant  to  the 
following: 

(i)  Solid  Waste  Disposal  Act,  as 
amended  by  the  Resource  Conservation 
and  Recovery  Act,  as  further  amended 
by  the  Hazardous  and  Solid  Waste 
Amendments,  and  the  Federal  Facility 
Compliance  Act  (42  U.S.C.  6901.  et 
sea.); 

(ii)  Federal  Water  Pollution 
Prevention  and  Control  Act,  as  amended 
(33  U.S.C.  1251,  et  seq.); 

(iii)  Safe  Drinking  Water  Act,  as 
amended  (42  U.S.C.  300f.  et  seq.); 

(iv)  Clean  Air  Act.  as  amended  (42 
U.S.C.  7401.  et  seq.); 

(v)  Noise  Control  Act  of  1972.  as 
amended  (42  U.S.C.  4901,  et  seq.); 

(vi)  Toxic  Substances  Control  Act,  as 
amended  (15  U.S.C.  2601.  et  seq.); 

(vii)  Federal  Insecticide.  Fungicide, 
and  Rodenticide  Act.  as  amended  (7 
U.S.C.  136,  et  seq.);  and 

(viii)  Comprehensive  Environmental 
Response.  Compensation,  and  Liability 
Act  of  1980,  as  amended  by  the 
Superfund  Amendments  and 
Reauthorization  Act  of  1986  (42  U.S.C. 
9601,  etseq.). 

(9)  Related  to  the  Capper-Volstead 
Act.  Serve  as  a  member  of  the  Capper- 
Volstead  Act  Committee  to  identify 
cases  of  undue  price  enhancement  by 


associations  of  producers  and  issue 
complaints  requiring  such  associations 
to  show  cause  why  an  order  should  not 
be  made  directing  them  to  cease  and 
desist  from  monopolization  or  restraint 
ofUade(7U.S.C.  292). 

(b)  The  following  authorities  are 
reserved  to  the  Secretary  of  Agriculture: 

(1)  Relating  to  agricultural  marketing, 
(i)  Promulgation,  with  the  Secretary  of 

the  Treasury  of  joint  regulations  under 
section  402(b)  of  the  Federal  Seed  Act, 
as  amended  (7  U.S.C.  1592(b)). 

(ii)  Appoint  members  of  the  National 
Dairy  Promotion  and  Research  Board 
established  by  section  113(b)  of  the 
Dairy  and  Tobacco  Adjustment  Act  of 
1983  (7  U.S.C.  4504(b)). 

(iii)  Appoint  members  of  the  National 
Processor  Advertising  and  Promotion 
Board  established  by  section 
1999H(b)(4)  of  the  Fluid  Milk  Promotion 
Act  of  1990  (7  U.S.C.  6407(b)). 

(2)  Related  to  animal  and  plant  health 
inspection,  (i)  Determination  that  an 
emergency  or  extraordinary  emergency 
exists  because  of  the  outbreak  of  any 
dangerous,  commimicable  disease  of 
livestock  or  poultry  anywhere  in  the 
United  States  and  that  such  outbreak 
threatens  the  livestock  or  poultry  of  the 
United  States  (21  U.S.C.  114a.  114c. 
134a(b)). 

(ii)  Determination  as  to  the  measure 
and  character  of  cooperation  with 
Canada.  Mexico.  Central  American 
countries.  Panama,  and  Colimibia 
related  to  operations  and  measures  to 
eradicate,  suppress,  or  control  or  to 
prevent  or  retard  any  commimicable 
disease  of  animals,  the  designation  of 
members  of  advisory  committees,  and 
the  appointment  of  commissioners  on 
any  joint  commission  with  these 
governments  set  up  under  such 
programs  (21  U.S.C.  114b). 

(iii)  Approval  of  requests  for 
apportionment  of  reserves,  for  the 
control  of  outbreaks  of  insects,  plant 
diseases,  and  animal  diseases  to  the 
extent  necessary  to  meet  emergency 
conditions  (31  U.S.C.  665). 

(iv)  Determination  that  an 
extraordinary  emergency  exists  under 
the  criteria  in  section  105(b)(1)  of  the 
Federal  Plant  Pest  Act,  as  amended.  (7 
U.S.C.  150dd(b)(l)). 

§  2.23    Assistant  Secretary  for 
Congressional  Retations. 

(a)  The  following  delegations  of 
authority  are  made  by  the  Secretary  of 
Agriculture  to  the  Assistant  Secretary 
for  Congressional  Relations: 

(1)  Related  to  congressional  affairs,  (i) 
Exercise  responsibility  for  coordination 
of  all  congressional  matters  in  the 
Department. 


(ii)  Maintain  liaison  with  the  Congress 
and  the  White  House  on  legislative 
Matters  of  concern  to  the  Department. 

(2)  Related  to  intergovernmental 
affairs,  (i)  Coordinate  all  programs 
involving  intergovernmental  affairs 
including  State  and  local  government 
relations  and  liaison  with: 

(A)  National  Association  of  State 
Departments  of  Agriculture; 

(B)  Office  of  Inteigovemmental 
Relations  (Office  of  Vice  President); 

(C)  Advisory  Commission  on 
Intergovernmental  Relations; 

(D)  Coimcil  of  State  Governments; " 

(E)  National  Governors  Conference; 

(F)  National  Association  of  Counties; 

(G)  National  League  of  Cities;   , 
(H)  International  City  Managers 

Association; 

(I)  U.S.  Conference  of  Mayors;  and 

(J)  Such  other  State  and  Federal 
agencies,  departments  and  organizations 
as  are  necessary  in  carrying  out  the 
responsibilities  of  this  office. 

(ii)  Maintain  oversight  of  the  activities 
of  USDA  representatives  to  the  10 
Federal  Regional  councils. 

(iii)  Serve  as  the  USDA  contact  with 
the  Advisory  Commission  on 
Intergovernmental  Relations  for 
implementation  of  OMB  Circular  A-85 
to  provide  advance  notification  to  state 
and  local  governments  of  proposed 
changes  in  Department  programs  that 
affect  such  governments. 

(iv)  Act  as  the  department 
representative  for  Federal  executive 
board  matters. 

(v)  Administer  the  implementation  of 
the  National  Historic  Preservation  Act  of 
1966. 16  U.S.C.  470,  et  seq.,  Executive 
Order  11593,  3  CFR,  1971-1975  Comp.. 
p.  559,  and  regulations  of  the  Advisory 
Council  on  Historic  Preservation,  36 
CFR  part  800.  for  the  Department  of 
Agriculture  with  authority  to  name  the 
Secretary's  designee  to  the  Advisory 
Council  on  Historic  Preservation. 

(3)  Related  to  Indian  affairs. 
Coordinate  the  Department's  programs 
involving  assistance  to  American 
Indians  except  civil  rights  activities. 

§  2.24    Assistant  Secretary  for 
Administration. 

(a)  The  following  delegations  of 
authority  are  made  by  the  Secretary  of 
Agriculture  to  the  Assistant  Secretary 
for  Administration: 

(1)  Related  to  administrative  law 
judges,  (i)  Assign,  after  appropriate 
consultation  with  other  general  officers, 
to  the  Office  of  Administrative  Law 
Judges  proceedings  not  subject  to  5 
U.S.C.  556  and  557,  involving  the 
holdings  of  hearings  and  performance  of 
related  duties  pursuant  to  the  applicable 
rules  of  practice,  when  the  Assistant 
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Secretary  for  AdminisU-ation  determines 
that  because  of  the  nature  of  the 
proceeding  it  would  be  desirable  for  the 
proceeding  to  be  presided  over  by  an 
Administrative  Law  Judge  and  that  such 
duties  and  responsibilities  would  not  be 
inconsistent  with  those  of  an 
Administrative  Law  Judge. 

(ii)  Provide  administrative 
supervision  of  the  Office  of 
Administrative  Law  Judges. 

(iii)  Maintain  overall  responsibihty 
and  control  over  the  Hearing  Clerk's 
activities  which  include  the  custody  of 
and  responsibility  for  the  control, 
maintenance,  and  servicing  of  the 
original  and  permanent  records  of  all 
USDA  administrative  proceedings 
conducted  under  the  provisions  of  5 
U.S.C556and557: 

(A)  Receiving,  filing  and 
acknowledging  the  receipt  of 
complaints,  petitions,  answers,  briefs, 
argimients,  and  all  other  documents  that 
may  be  submitted  to  the  Secretary  or  the 
Department  of  Agriculture  in  sudi 
proceedings; 

(B)  Receiving  and  filing  complaints, 
notices  of  inquiry,  orders  to  show  cause, 
notices  of  hearing,  designations  of 
Administrative  Law  Judges  or  presiding 
officers,  answers,  briefs,  arguments, 
orders,  and  all  other  documents  that 
may  be  promulgated  or  issued  by  the 
Secretary  or  other  duly  authorized 
officials  of  the  Department  of 
Agriculture  in  such  proceedings; 

(C)  Supervising  the  service  upon  the 
parties  concerned  of  any  dociunents  that 
are  required  to  be  served,  and  where 
required,  preserving  proof  of  service; 

(D)  Keeping  a  docket  record  of  all 
such  documents  and  proceedings; 

(E)  Fihng  a  stenographic  record  of 
each  administrative  hearing; 

(F)  Preparing  for  certification  and 
certifying  under  the  Secretary's 
facsimile  signature,  material  on  file  in 
the  Hearing  Clerk's  office; 

(G)  Performing  any  other  clerical 
duties  with  respect  to  the  documents 
relative  to  such  proceedings  as  may  be 
required  to  be  performed; 

(H)  Cooperating  with  the  Office  of 
Operations  in  the  letting  of  contracts  for 
stenographic  and  reporting  services;  and 
forwarding  vouchers  to  appropriate 
agencies  for  pajrment; 

(I)  Receiving  and  compiling  data, 
views  or  comments  filed  in  response  to 
notices  of  proposed  standards  or  rules 
or  regulations;  and 

(J)  Performing  upon  request  the 
following  services  with  respect  to  any 
hearings  in  such  proceedings: 

(1)  Arranging  for  suitable  hearing 
place;  and 


[2]  Arranging  for  stenographic 
reporting  of  hearings  and  handling 
details  in  connection  therewith. 

(2)  Related  to  management,  (i) 
Administer  a  productivity  program  in 
accordance  with  Executive  Order  12089, 
3  CFR,  Comp..  p.  246,  and  other  policy 
and  procedural  directives  and  laws  to: 

(A)  Assess  and  improve  productivity 
of  the  Dep)artment;  and 

(B)  Assist  agencies  in  developing, 
implementing  and  maintaining 
productivity  measurement  systems. 

(ii)  Responsible  for  the  Modernization 
of  Administrative  Processes  project  to 
analyze  and  make  recommendations  to 
the  Secretary  regarding  improved 
processes  with  respect  to  administrative 
and  financial  activities  of  the 
Department. 

(iii)  Designate  the  Department's  Chief 
Management  Improvement  Officer. 

(iv)  Improve  Departmental 
management  by:  Performing 
management  studies  and  reviews  in 
response  to  agency  requests  for 
assistance;  enhancing  management 
decisionmaking  by  developing  and 
applying  analytic  techniques  to  address 
particular  administrative  operational 
and  management  problems;  searching 
for  more  economical  or  effective 
approaches  to  the  conduct  of  business; 
developing  and  revising  systems, 
processes,  work  methods  and 
techniques;  and  undertaking  other 
efforts  to  improve  the  management 
effectiveness  and  productivity  of  the 
Department. 

(v)  Administer  the  Department's 
Management  Improvement  Program 
including  the  provision  of  assistance  to 
agencies  through  management  studies 
and  planning  review;  review  the 
management  and  operating  policies  and 
processes;  search  for  more  economical 
approaches  to  the  conduct  of  business 
and  provide  such  other  assistance  as 
will  aid  in  improving  the  management 
effectiveness  and  operation  of  the 
Department's  programs. 

(vi)  Administer  the  Department's 
Management  Review  Program.  This 
authority  includes  the  development  and 
promulgation  of  departmental  directives 
regulating  the  management  review 
function. 

(vii)  Develop,  design,  install,  and 
revise  systems,  processes,  work 
methods,  and  techniques,  and  undertake 
other  system  engineering  efforts  to 
improve  the  management  and 
operational  effectiveness  of  the  USDA. 

(3)  Related  to  operations,  (i) 
Promulgate  Departmental  policies, 
standards,  techniques,  and  procedures, 
and  represent  the  Department,  in  the 
following: 


(A)  Contracting  for  and  the 
procurement  of  administrative  and 
operating  supplies,  services,  equipment 
and  construction; 

(B)  Socioeconomic  programs  relating 
to  contracting,  except  matters  otherwise 
assigned; 

(C)  Selection,  standardization,  and 
simplification  of  program  delivery 
processes  utilizing  contracts; 

«  (D)  Acquisition,  leasing,  utilization, 
value  analysis,  construction, 
maintenance,  and  disposition  of  real 
and  personal  property,  including 
control  of  space  assignments; 

(E)  Acquisition,  storage,  distribution 
and  disposition  of  forms,  supplies  and 
equipment; 

(F)  Mail  management; 

(G)  Motor  vehicle  fleet  and  other 
vehicular  transportation; 

(H)  Transportation  of  things  (traffic 
management); 

(I)  Prevention,  control,  and  abatement 
of  pollution  with  respect  to  Federal 
facilities  and  activities  unde^  the  control 
of  the  Department  (Executive  Order 
12088,  3  CFR,  1978  Comp..  p.  243); 

(J)  Implementation  of  tiie  Uniform 
Relocation  Assistance  and  Real  Property 
Policies  Act  of  1970  (42  U.S.C.  4601,  et 
sea.]  and 

(K)  Develop  and  implement  energy 
management  actions  related  to  the 
internal  operations  of  the  Department. 
Maintain  liaison  with  other  government 
agencies  in  these  matters. 

(ii)  Operate,  or  provide  for  the 
operation  of,  centralized  Departmental 
services  for  printing,  copy  reproduction, 
offset  composition,  supply,  mail, 
automated  mailing  lists,  excess  property 
pool,  resource  recovery,  shipping  and 
receiving,  forms,  labor  services, 
issuance  of  general  employee 
identification  cards,  supplemental 
distribution  of  Department  directives, 
space  allocation  and  management,  and 
related  management  support. 

(iii)  Exercise  the  following  special 
authorities: 

(A)  Designate  the  Department's 
Debarring  Officer  to  perform  the 
functions  of  48  CFR  part  9,  subparts 
9.406  and  9.407; 

(B)  Conduct  liaison  with  the  Office  of 
the  Federal  Register  (1  CFR  part  16) 
including  the  making  of  required 
certifications  pursuant  to  1  CFR  part  18; 

(C)  Maintain  custody  and  permit 
appropriate  use  of  the  official  seal  of  the 
riepartment; 

(D)  Establish  policy  for  the  use  of  the 
official  flags  of  the  Secretary  and  the 
Department; 

(E)  Coordinate  collection  of  historical 
material  for  Presidential  Libraries; 

(F)  Oversee  the  safeguarding  of 
unclassified  materials  designated  "For 
Official  Use  Only;" 


(G)  Make  determinations  under  48 
CFR  14.406-3(a)  through  (d).  relating  to 
mistakes  in  bids  alleged  after  opening  of 
bids  and  before  award:  and 

(H)  Make  information  returns  to  the 
Interaal  Revenue  Service  as  prescribed 
by  26  U.S.C.  6G50M  and  by  26J3TI 
1 .6050M-1  and  such  other  Treasury 
regulations,  guidelines  or  procedures  as 
may  be  issued  by  the  Internal  Revenue 
Service  in  accordance  with  26  U.S.C. 
6050M.  This  includes  executing  such 
verifications  or  certifications  as  may  be 
required  by  26  CFR  1.6050M-1,  and 
making  the  election  by  26  CFR 
1.6050M-l(d)(5)(i). 

(iv)  Exercise  full  Departmentwide 
contracting  and  procurement  authority 
for  automatic  data  processing  and  data 
transmission  equipment,  software, 
services,  maintenance,  and  related 
supphes.  This  includes  the 
promulgation  of  Department  directives 
regulating  the  management  or  related 
contracting  and  prociu«ment  functions. 

(v)  Provide  staff  assistance  for  the 
Secretary,  general  officers  and  other 
Department  and  agency  officials. 

(vi)  Represent  the  Department  in 
contacts  with  the  General  Services 
Administration,  the  Office  of 
Management  and  Budget,  and  other 
organizations  or  agencies  on  matters 
related  to  assigned  responsibiUties. 

(vii)  Serve  as  the  Acquisition 
Executive  in  USDA  to  integrate  and 
unify  the  management  process  for  the 
Department's  major  system  acquisitions 
and  to  monitor  implementation  of  the 
policies  and  practices  set  forth  in  OMB 
Circular  A-109,  Major  Systems 
Acquisitions.  This  delegation  includes 
the  authority  to: 

(A)  hisure  that  OMB  Circular  A-109 
is  effectively  implemented  in  the 
Department  and  that  the  management 
objectives  of  the  Circular  are  realized; 

(B)  Review  the  program  management 
of  each  major  system  acquisition; 

(C)  Designate  the  program  manager  for 
each  major  system  acquisition;  and 

(D)  Designate  any  Departmental 
acquisition  as  a  major  system 
acquisition  under  OMB  Circular  A-109. 

(viii)  Pursuant  to  Executive  Order 
12352,  3  CFR,  1982  Comp.,  p.  137,  and 
sections  16,  20(b),  and  21  of  the  Office 
of  Federal  Procurement  PoUcy  Act,  as 
amended,  41  U.S.C.  414,  418(b)  and  418, 
designate  a  Senior  Procurement 
Executive  for  the  Department  and 
delegate  responsibility  for  the  following: 

(A)  Prescribing  and  publishing 
Departmental  procurement  policies, 
regulations,  and  procedures; 

(B)  Taking  any  necessary  actions 
consistent  with  policies,  regulations, 
and  procedures  with  respect  to 


purchases,  contracts,  leases,  and  other 
transactions; 

(C)  Designating  contracting  officers; 

(D)  EstabUshing  clear  lines  of 
contracting  authority; 

(E)  Evaluating  and  monitoring  the 
performance  of  the  Department's 
prociuement  system; 

(F)  Managing  and  enhancing  career 
development  of  the  procurement  work 
force; 

(G)  Participating  in  the  development 
of  Government-wide  procurement 
policies,  regulations,  and  standards  and 
determining  specific  areas  where 
Government-wide  performance 
standards  should  be  established  and 
applied; 

(H)  Determining  areas  of  Department- 
unique  standards  and  developing 
imique  E)epartment-wide  standards; 

(I)  Certifying  to  the  Secretary  that  the 
procurement  system  meets  approved 
standards; 

(J)  Prescribing  standards  for  agency 
Procurement  Executives  and  designating 
agency  Procurement  Executives  when 
these  standards  are  met; 

(K)  Redelegating,  as  appropriate,  the 
authority  in  paragraph  (a)(3)(viii)(A)  of 
this  section  to  USDA  agency 
Procurement  Executives  or  other 
qualified  agency  officials  with  no  power 
of  further  redelegation;  and 

(L)  Redelegating  the  authorities  in 
paragraphs  (a)(3)(viii)(B),  (C),  (D),  (F) 
and  (G)  of  this  section  to  USDA  agency 
Procurement  Executives  or  other 
quaUfied  agency  officials  with  the 
power  of  further  redelegation. 

(ix)  Promulgate  Departmental 
policies,  standards,  techniques,  and 
procedures  and  represent  the 
Department  in  maintaining  the  security 
of  physical  facihties,  self-protection, 
and  warden  services. 

(x)  Review  and  approve  exemptions 
for  Department  of  Agriculture  contracts, 
subcontracts,  grants,  subgrants, 
agreements,  subagreements,  loans  and 
subloans  from  the  requirements  of  the 
Clean  Air  Act,  as  amended  (42  U.S.C. 
7401,  et  seq.),  the  Federal  Water 
Pollution  Control  Act,  as  amended  (33 
U.S.C.  1251,  et  seq.),  and  Executive 
Order  11738,  3  CFR,  1971-1975  Comp., 
p.  799,  when  he  or  she  determines  that 
the  paramount  interest  of  the  United 
States  so  requires  as  provided  in  the 
above  acts  and  Executive  Order  and  the 
regulations  of  the  Environmental 
Protection  Act  (40  CFR  15.5(c)). 

(4)  Related  to  management  services. 
(i)  Provide  management  support 
services  for  the  Secretary'  of  Agriculture 
and  for  the  general  officers  of  the 
Department,  except  the  Inspector 
General.  As  used  herein,  such 


management  support  services  shall 
include: 

(A)  Personnel  services,  as  listed  in 
paragraph  (a)(5)(x)  of  this  section,  and 
organizational  support  services,  with 
authority  to  take  actions  required  by  law 
or  regulation  to  perform  such  services; 

(B)  Procurement,  property 
management,  space  management, 
communications  (telephone), 
messenger,  and  related  services  with 
authority  to  take  actions  required  by  law 
or  regulation  to  perform  such  services; 
and 

(C)  Automation,  forms  management, 
files  management,  and  directives 
management  with  authority  to  take 
actions  required  by  law  or  regulation  to 
perform  such  services. 

(ii)  Provide  such  of  the  above  services 
listed  in  paragraph  (a](4)(i)  of  this 
section,  as  may  be  agreed,  for  other 
officers  and  agencies  of  the  Department. 

(5)  Related  to  personnel,  (i)  Formulate 
and  issue  Department  policy,  standards, 
rules,  and  regulations  relating  to 
persoimel. 

(ii)  Provide  personnel  management 
procedural  guidance  and  operational 
instructions. 

(iii)  Design  and  establish  personnel 
data  systems. 

(iv)  Inspect  and  evaluate  personnel 
management  operations  and  issue 
instructions  or  take  direct  action  to 
insure  conformity  with  appropriate 
laws.  Executive  orders.  Office  of 
Personnel  Management  rules  and 
regulations,  and  other  appropriate  rules 
and  regulations. 

(v)  Exercise  final  authority  in  all 
persoimel  matters,  including  individual 
cases,  that  involve  the  jurisdiction  of 
more  than  one  General  Officer. 

(vi)  Receive,  review,  and  recommend 
action  on  all  requests  for  the  Secretary's 
approval  in  persoimel  matters. 

(vii)  Represent  the  Department  in 
personnel  matters  in  all  contacts  outside 
the  Department. 

(viiij  Exercise  specific  authorities  in 
the  following  operational  matters: 

(A)  Authorize  cash  awards  above 
$2,500; 

(B)  Waive  repayment  of  training 
expenses  where  employee  fails  to  fulfill 
service  agreement; 

(C)  Estabhsh  or  change  standards  and 
plans  for  awards  to  private  citizens;  and 

(D)  Execute,  change,  extend,  or  renew: 
[1]  Labor-Management  Agreements; 

and 

(2)  Association  of  Management 
Officials  or  Supervisor's  Agreements. 

(E)  Represent  any  part  oi  the 
Department  in  all  contacts  and 
proceedings  with  the  National  Offices  of 
Labor  Organizations; 

(F)  Change  a  position  (with  no 
material  change  in  duties)  fit>m  GS  to  a 
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pay  system  other  than  a  wage  system,  or 
vice  versa; 

(G)  Grant  restoration  rights,  and 
release  employees  with  administrative 
reemployment  rights; 

(H)  Change  working  hours  for  groups 
of  50  or  more  employees  in  the 
Washington,  D.C.,  metropolitan  area; 

(I)  Authorize  any  mass  dismissals  of 
employees  in  the  Washington,  D.C.. 
metropolitan  area; 

(J)  Approve  "normal  line  of 
promotion"  cases  in  the  excepted 
service  where  not  in  accordance  with 
time-in-grade  criteria; 

(K)  Make  final  decisions  on  adverse 
action  and  performance  rating  appeals 
in  all  cases  where  the  Deciding  Official: 

[1)  Was  involved  directly  in  the 
adverse  action,  or  perfonnance  rating 
appeal;  or 

[2)  Made  the  informal  decision;  or 

[3)  Determines  that  the  Examiner's 
findings  or  Committee's 
recommendations  are  unacceptable. 

(L)  Make  the  final  decision  on  all 
classification  appeals  from  agency 
appellate  decisions; 

(M)  Authorize  all  employment  actions 
(except  nondisciplinary  separations  and 
LWOP)  and  classification  actions  for 
senior  level  and  equivalent  positions 
including  Senior  Executive  Service 
positions  and  special  authority 
professional  and  scientific  positions 
responsible  for  carrying  out  research 
and  development  functions; 

(N)  Authorize  all  employment  actions 
(except  LWOP)  for  the  following 
positions: 

(1)  Schedule  C;  and 

(2)  Administrative  law  judge. 

(0)  Authorize  employment  actions 
(accessions  or  extensions)  for  the 
following: 

(1)  Employees  whose  records  are 
flagged;  and 

{2}  Contract  services. 

(P)  Authorize  employment  actions 
(accessions  or  extensions  and  transfers) 
for  the  following: 

(1)  Persons  with  criminal  or  immoral 
records; 

(2)  Persons  separated  for  misconduct, 
delinquency,  or  resignation,  to  avoid 
such  action;  and 

(3)  Veterans  with  dishonorable  or 
other  than  dishonorable  discharge. 

(Q)  Authorize  adverse  actions  for 
positions  in  GS-14-15  and  equivalent; 

(R)  Approve  assigiunents  of  White 
House  details; 

(S)  Authorize  adverse  actions  based  in 
whole  or  in  part  on  an  allegation  of 
violation  of  5  U.S.C.  chapter  73, 
subchapter  III,  for  employees  in  the 
excepted  service; 

(T)  Authorize  long-term  training  in 
programs  which  require  Department- 
wide  competition; 


(U)  Issue  all  Coordinated  Federal 
Wage  System  (CFWS)  Department-wide 
Wage  Schedules,  and  Lithographic 
Wage  Schedules  in  the  Washington, 
D.C.  metropolitan  area;  and 

(V)  Initiate  and  take  adverse  action  in 
cases  involving  a  violation  of  the  merit 
system. 

(ix)  [Reserved] 

(x)  As  used  herein,  the  term  personnel 
includes: 

(A)  Position  management; 

(B)  Position  classification; 

(C)  Employment; 

(D)  Pay  administration: 

(E)  Automation  of  persoimel  data  and 
systems  design; 

(F)  Hours  of  duty; 

(G)  Performance  evaluation  and 
standards; 

(H)  Promotions; 

(1)  Employee  development; 
(J)  Incentive  Programs; 

(K)  Leave; 

(L)  Retirement; 

(M)  Program  evaluation; 

(N)  Social  security; 

(0)  Life  insurance; 
(P)  Health  benefits; 

(Q)  Unemployment  compensation; 

(R)  Labor  management  relations; 

(S)  Intramanagement  consultation; 

(T)  Security; 

(U)  Discipline;  and 

(V)  Appeals. 

(xi)  The  provisions  of  paragraphs 
(a)(5)(x)(N)-(R)  of  this  section  shall  not 
apply  for  positions  in,  or  applicants  for 
positions  in,  the  Office  of  Inspector 
General. 

(xii)  Maintain,  review  and  update 
departmental  delegations  of  authority. 

(xiii)  Authorize  organizational 
changes  which  occur  in: 

(A)  Departmental  organizations: 
{!)  Service  or  office; 

(2)  Division  (or  comparable 
component);  and 

(3)  Branch  (or  comparable  component 
in  departmental  centers,  only). 

(B)  Field  organizations: 

(1)  First  organizational  level;  and 

(2)  Next  lower  organizational  level — 
required  only  for  those  types  of  field 
installations  where  the  establishment, 
change  in  location,  or  abolition  of  same, 
requires  approval  in  accordance  with 
Departmental  Regulation  1010-1. 

(xiv)  Formulate  and  promulgate 
departmental  organizational  objectives 
and  policies. 

(xv)  Approve  coverage  of  individual 
law  enforcement  and  firefighter 
positions  under  the  special  retirement 
provisions  of  the  Civil  Service 
Retirement  System  and  the  Federal 
Employees  Retirement  System. 

(xvi)  Establish  Departmentwide  safety 
and  health  policy  and  provide 


leadership  in  the  development, 
coordination,  and  implementation  of 
related  standards,  techniques,  and 
procedures,  and  represent  the 
Department  in  complying  with  laws. 
Executive  orders  and  other  policy  and 
procedural  issuances  related  to 
occupational  safety  and  health  within 
the  Department. 

(xviij  Represent  the  Department  in  all 
rulemalung,  advisory  or  legislative 
capacities  on  any  groups,  conunittees,  or 
Govemmentwide  activities  that  affect 
the  USDA  Occupational  Safety  and 
Health  Management  Program. 

(xviii)  Determine  and/or  provide 
Departmentwide  technical  services  and 
regional  staff  support  for  the  Safety  and 
Health  Programs. 

(xix)  Administer  the  computerized 
management  information  systems  for 
the  collection,  processing  and 
dissemination  of  data  related  to  the 
Department's  Occupational  Safety  and 
Health  Programs. 

(xx)  Administer  the  administrative 
appeals  process  related  to  the  inclusion 
of  positions  in  the  Testing  Designated 
Position  listing  in  the  USDA  Drug-Free 
Workplace  Program  and  designate  the 
final  appeal  officer  for  that  Program. 

(xxif  Administer  the  Department's 
Occupational  Health  and  Preventive 
Medical  Program,  as  well  as  design  and 
operate  employee  assistance  and 
workers'  compensation  activities. 

(xxii)  Provide  education  and  training 
on  a  Departmentwide  basis  for  safety 
and  health  related  issues  and  develop 
resource  and  operational  manuals. 

(xxiii)  Approve  hazard  pay 
differentials  under  the  conditions 
specified  in  5  CFR  part  550. 

(6)  Related  to  information  resources 
management,  (i)  E)esignated  as  the 
senior  official  to  carry  out  the 
responsibilities  of  the  Department  under 
the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501-3520).  This  designation 
includes  the  following  responsibilities: 

(A)  Ensuring  that  the  information 
policies,  principles,  standards, 
guidelines,  rules  and  regulations 
prescribed  by  the  Office  of  Management 
and  Budget  are  appropriately 
implemented  within  the  Department; 

(B)  Developing  Department 
information  policies  and  procedures 
and  overseeing,  auditing  and  otherwise 
periodically  reviewing  the  Department's 
information  resources  management 
activities; 

(C)  Reviewing  proposed  Department 
reporting  and  recordkeeping 
requirements  including  those  contained 
in  rules  and  regulations,  to  ensure  that 
they  impose  the  minimxun  burden  upon 
the  public  and  have  practical  utility  for 
the  Department; 


(D)  Developing  and  implementing 
procedures  for  assessing  the  biu-den  to 
the  public  and  costs  to  the  Department 
of  information  requirements  contained 
in  proposed  legislation  affecting 
Department  programs; 

(E)  Conducting  and  being  accoiuitable 
for  acquisitions  made  by  the  Department 
pursuant  to  authority  delegated  under 
section  111  of  the  Federal  Property  and 
Administrative  Services  Act  of  1949,  as 
amended  (40  U.S.C.  759); 

(F)  Assisting  the  Office  of 
Management  and  Budget  in  the 
performance  of  its  functions  assigned 
under  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  3501-3520),  including 
the  review  of  Department  information 
activities;  and 

(G)  Reviewing,  granting,  and  notifying 
Congress  of  waivers  to  Federal 
Information  Processing  Standards 
pursuant  to  the  authority  delegated 
under  section  111(d)(3)  of  the  Federal 
Property  and  Administrative  Services 
Act  of  1949,  as  amended  (40  U.S.C. 
759(d)(3)). 

(ii)  Develop  and  implement  an 
information  resources  management 
planning  system  which  will  integrate 
short-term  and  long-term  objectives  and 
coordinate  agency  and  staff  office 
initiatives  in  support  of  the  objectives. 

(iii)  Provide  Departmentwide 
guidance  and  direction  in  planning, 
developing,  documenting,  and 
managing  applications  software  projects 
in  accordance  with  Federal  and 
Department  information  processing 
standards,  procedures,  and  guidelines. 

(iv)  Provide  Departmentwide 
guidance  and  direction  in  all  aspects  of 
the  USDA  Information  Management 
Program  including  feasibility  studies; 
economic  analyses;  systems  design; 
acquisition  of  equipment,  software, 
services,  and  timesharing  arrangements; 
systems  installation;  systems 
performance  and  capacity  evaluation; 
and  security.  Monitor  these  activities  for 
agencies'  major  systems  development 
efforts  to  assure  effective  and  economic 
use  of  resources  and  compatibility 
among  systems  of  various  agencies 
when  required. 

(v)  Manage  the  Departmental 
Computer  Centers,  including  setting  of 
rates  to  recover  the  cost  of  goods  and 
services  within  approved  policy  and 
funding  levels. 

(vi)  Review  and  evaluate  information 
resource  management  activities  related 
to  delegated  functions  to  assure  that 
they  conform  to  all  applicable  Federal 
and  E)epartment  information  resource 
management  pohcies,  plans,  standards, 
procedures,  and  guidelines. 

(vii)  Design,  develop,  implement,  and 
revise  systems,  processes,  work 


methods,  and  techniques  to  improve  the 
management  and  operational 
effectiveness  of  information  resoiuces. 

(viii)  Administer  the  Departmental 
records,  forms,  reports,  and  Directives 
Management  Programs. 

(ix)  Manage  all  aspects  of  the  USDA 
Telecommunications  Program  including 
planning,  development,  acquisition,  and 
use  of  equipment  and  systems  for  voice 
and  data  communications,  excluding 
the  actual  procurement  of  data 
transmission  equipment,  software, 
maintenance,  and  related  supplies. 
Manage  Departmental 
telecommunications  contracts.  Provide 
technical  advice  throughout  the 
Department  on  telecommunications 
matters. 

(x)  Implement  a  program  for  applying 
'  information  resources  management 
technology  to  improve  productivity  in 
the  Department. 

(xi)  Provide  leadership  to  integrate 
and  unify  the  management  process  for 
the  Department's  major  information 
resource  management  system 
acquisitions  and  to  monitor 
implementation  of  the  policies  and 
practices  set  forth  in  applicable  0MB 
Circulars. 

(xii)  Provide  Departmental  services 
related  to  Departmental  administrative 
regulations,  Secretarial  issuances,  and 
related  management  support. 

(xiii)  Plan,  develop,  install,  and 
operate  computer-based  systems  for 
message  exchange,  scheduling, 
computer  conferencing,  and  other 
applications  of  office  automation 
technology  which  can  be  commonly 
used  by  multiple  Department  agencies 
and  offices. 

(xiv)  Represent  the  Department  in 
contacts  with  the  General  Accounting 
Office,  the  General  Services 
Administration,  the  Office  of 
Management  and  Budget,  the  National 
Bureau  of  Standards,  and  other 
organizations  or  agencies  on  matters 
related  to  delegated  responsibilities. 

(xv)  Review,  clear,  and  coordinate  all 
statistical  forms,  survey  plans,  and 
reporting  and  record  keeping 
requirements  originating  in  the 
Department  and  requiring  approval  by 
the  Office  of  Management  and  Budget 
under  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  3501-3520). 

(7)  Related  to  committee 
management,  (i)  Serve  as  the 
E)epartment's  Committee  Management 
Officer  and  establish  and  maintain 
departmentwide  policies  and 
procedures  for  the  management  of 
committees.  This  delegation  includes 
the  authority  to: 

(A)  Consmt  with  the  Committee 
Management  Secretariat  prior  to  the 


establishment  or  reestablishment  of 
advisory  committees; 

(B)  Approve  and  sign  the  written 
certification  that  creation  of  the 
advisory  committee  is  in  the  public 
interest  and  provide  for  the  publication 
of  such  certification  in  the  Federal 
Register,  along  with  a  description  of  the 
nature  and  purpose  of  the  advisory 
committee,  following  the  Committee 
Management  Secretariat's  approval  of 
the  establishment  of  the  committee; 

(C)  Approve  and  sign  the  notice  of 
renewal  of  advisory  committees  for 
publication  in  the  Federal  Register, 
following  the  Committee  Management 
Secretariat's  conciurence  in  the  renewal 
of  the  committees: 

(D)  Assign  responsibility  for 
preparation  of  timely  notice  of  meetings 
for  publication  in  the  Federal  Register, 
and 

(E)  Approve  charters  for  national 
advisory  committees  when  in  a  format 
other  than  a  Secretary's  Memorandum. 

(ii)  Establish  and  reestablish  regional. 
State,  and  local  advisory  committees  for 
activities  authorized.  This  authority 
may  not  be  redelegated. 

(8)  Related  to  equal  opportunity,  (i) 
Provide  overall  leadership, 
coordination,  and  direction  for  the 
Department's  programs  of  civil  rights, 
including  program  delivery  compliance 
and  equal  employment  opportimity, 
with  emphasis  on  the  following: 

(A)  Actions  to  enforce  title  VI  of  the 
Civil  Rights  Act  of  1964,  42  U.S.C. 
2000d,  prohibiting  discrimination  in 
Federally  assisted  programs; 

(B)  Actions  to  enforce  title  Vn  of  the 
Civil  Rights  Act  of  1964,  as  amended,  42 
U.S.C.  2000e,  prohibiting  discrimination 
in  Federal  employment; 

(C)  Actions  to  enforce  title  IX  of  the 
Education  Amendments  of  1972,  20 
U.S.C.  1681,  et  seq.,  prohibiting 
discrimination  on  the  basis  of  sex  in 
USDA  education  programs  and 
activities  funded  by  the  Department; 

(D)  Actions  to  enforce  section  504  of 
the  Rehabilitation  Act  of  1973,  as 
amended,  29  U.S.C.  794,  prohibiting 
discrimination  on  the  basis  of  handicap 
in  USDA  programs  and  activities  funded 
by  the  Department; 

(E)  Actions  to  enforce  the  Age 
Discrimination  Act  of  1975,  42  U.S.C 
6102,  prohibiting  discrimination  on  the 
basis  of  age  in  USDA  programs  and 
activities  funded  by  the  Department; 

(F)  Actions  to  enforce  related 
Executive  orders.  Congressional 
mandates,  and  other  laws,  rules,  and 
regulations,  as  appropriate; 

(G)  Actions  to  develop  and  implement 
the  Department's  Federal  Women's 
Program;  and 
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(H)  Actions  to  develop  and  implement 
the  Department's  Hispanic  Employment 
Program. 

(ii)  Evaluate  Departmental  agency 
programs,  activities,  and  impact 
statements  for  civil  rights  concerns. 

(iii)  Provide  leadership  and 
coordinate  USDA  agency  and 
Department  systems  for  targeting, 
collecting,  analyzing,  and  evaluating 
program  participation  data  and  equal 
employment  opportunity  data. 

(iv)  Provide  leadership  and  coordinate 
Departmentwide  programs  of  public 
notification  regarding  the  availability  of 
USDA  programs  on  a  nondiscriminatory 
basis. 

(v)  Serve  as  the  focal  point  through 
which  all  contacts  with  the  Department 
of  Justice  are  made  involving  matters 
relating  to  title  VI  of  the  Civil  Rights  Act 
of  1964  (42  U.S.C.  2000d),  title  \X  of  the 
Education  Amendments  of  1972  (20 
U.S.C.  1681.  et  seq.],  and  section  504  of 
the  Rehabihtation  Act  of  1973,  as 
amended  (29  U.S.C.  794).  except  those 
matters  in  litigation,  including 
administrative  enforcement  actions, 
which  shall  be  coordinated  by  the  Office 
of  the  General  Counsel. 

(vi)  Serve  as  the  focal  point  through 
which  all  contacts  with  the  Department 
of  Health  and  Human  Services  are  made 
involving  matters  relating  to  the  Age 
Discrimination  Act  of  1975.  42  U.S.C. 
6102,  except  those  matters  in  Htigation, 
including  administrative  enforcement 
action,  which  shall  be  coordinated  by 
the  Office  of  the  General  Coimsel. 

(vii)  Order  proceedings  and  hearings 
in  the  USDA  pursuant  to  §§  15.9(e)  and 
15.86  of  this  title  which  concern 
consohdated  or  joint  hearings  within 
the  Department  and/or  with  other 
Federal  departments  and  agencies. 

(viii)  Order  proceedings  and  hearings 
in  the  USDA  pursuant  to  §  15.8(c)  of  this 
tide  after  the  program  agency  has 
advised  the  applicant  or  recipient  of  his 
or  her  failure  to  comply  and  has 
determined  that  compliance  cannot  be 
secured  by  voluntary  means. 

(ix)  Issue  orders  to  give  a  notice  of 
hearing  or  the  opportunity  to  request  a 
hearing  pursuant  to  part  15  of  this  title; 
arrange  for  the  designation  of  an 
Administrative  Law  Judge  to  preside 
over  any  such  hearing;  and  determine 
whether  the  Administrative  Law  Judge 
so  designated  will  make  an  initial 
decision  or  certify  the  record  to  the 
Secretary  of  Agriculture  with  his  or  her 
recommended  findings  and  proposed 
action. 

(x)  Authorize  the  taking  of  action 
pursuant  to  §  15.8(a)  of  this  title  relating 
to  compliance  by  "other  means 
authorized  by  law." 


(xi)  Make  determinations  required  by 
§  15.8(d)  of  this  title  that  comphance 
cannot  be  secured  by  voluntary  means, 
and  then  take  action,  as  appropriate. 

(xii)  Make  determinations  that 
program  complaint  investigations 
performed  under  §  15.6  of  this  title 
estabUsh  a  proper  basis  for  findings  of 
discrimination,  and  that  actions  taken  to 
correct  such  findings  are  adequate;  and 
perform  investigations  and  make 
determinations,  on  both  the  merits  and 
required  corrective  action,  as  to 
complaints  filed  under  subpart  B  of  part 
15  of  this  title. 

(xiii)  Conduct  investigations  and 
compliance  reviews  Departmentwide. 

(xiv)  Develop  regulations,  plans,  and 
procedures  necessary  to  carry  out  the 
Department's  civil  rights  programs, 
including  the  development, 
implementation,  and  coordination  of 
Action  Plans. 

(xv)  Provide  liaison  on  Equal 
Employment  Opportunity  Programs  and 
activities  with  the  Equal  Employment 
Opportunity  Commission,  the  Office  of 
Personnel  Management.  USDA  agencies. 
Department  employees,  and  applicants 
for  positions  within  the  Department. 

(xvi)  Monitor,  evaluate,  and  report  on 
agency  compliance  with  established 
poUcy  and  executive  orders  which 
further  the  participation  of  historically 
black  colleges  and  universities  and  with 
other  colleges  and  universities  with 
substantial  minority  group  enrollment 
in  Departmental  programs  and 
activities. 

(xvii)  Is  designated  as  the 
Department's  Director  of  Equal 
Employment  Opportunity  with 
authority  to  perform  the  functions  and 
responsibilities  of  that  position  under 
29  CFR  part  1613,  including  the 
authority  to  make  changes  in  programs 
and  procedures  designed  to  eliminate 
discriminatory  practices  and  improve 
the  Department's  program  for  Equal 
Employment  Opportunity,  and  the 
authority  to  make  decisions  on 
complaints  of  discrimination  and  order 
such  corrective  measures  as  may  be 
considered  necessary,  including  the 
recommendation  for  such  disciplinary 
action  as  is  warranted  when  an 
employee  has  been  found  to  have 
engaged  in  a  discriminatory  practice, 
^iii)  Administer  the  Department's 
Equal  Employment  Opportunity 
Program. 

(xix)  Perform  the  EEO  counseling 
function  for  the  Department. 

(xx)  Process  formal  EEO 
discrimination  complaints,  up  to  the 
appellate  stage,  by  employees  or 
applicants  for  employment. 

Ood)  Administer  the  discrimination 
appeals  and  complaints  program  for  the 


Department,  including  all  formal 
individual  or  group  appeals,  where  the 
system  provides  for  an  avenue  of  redress 
to  the  Etepartment  level,  Equal 
Employment  Opportunity  Commission, 
Office  of  Personnel  Management  or 
other  outside  authority. 

(xxii)  Provide  liaison  on  EEO  matters 
concerning  complaints  and  appeals  with 
the  USDA  agencies  and  Department 
employees. 

(xxiii)  Maintain  liaison  with 
historically  black  colleges  and 
universities  and  with  other  colleges  and 
universities  vvrith  substantial  minority 
group  enrollment,  and  assist  USDA 
agencies  in  strengthening  such 
institutions  by  facilitating  institutional 
participation  in  USDA  programs  and 
activities  and  by  encouraging  minority 
students  to  pursue  curricula  that  could 
lead  to  careers  in  the  food  and 
agricultural  sciences. 

(xxiv)  bivestigate  USDA  EEO 
complaints  with  authority  to  enter  into 
and  administer  contracts  for  such 
investigations. 

(xxv)  M^e  final  decisions  on 
complaints  and  grievance  appeals, 
except  in  those  cases  where  the 
Assistant  Secretary  for  Administration 
has  participated,  when  it  is  determined 
that  such  complaint  or  grievance 
appeals  are  not  being  decided  in  a 
timely  manner. 

(xxvi)  Make  final  decisions  on  formal 
grievance  appeals  in  all  cases  where  the 
Deciding  Official: 

(A)  Was  involved  directly  in  the 
grievance;  or 

(B)  Made  the  informal  decision;  or 

(C)  Determines  that  the  Examiner's 
findings  or  Committee's 
recommendations  is  unacceptable. 

(xxvii)  The  provisions  of  paragraphs 
(a)(8)  (xxv)  and  (xxvi)  of  this  section 
shall  not  apply  for  positions  in,  or 
applicants  for  positions  in,  the  Office  of 
Inspector  General. 

(9)  Related  to  defense.  Provide 
internal  administrative  management  and 
support  services  for  the  defense  program 
of  the  Department. 

(10)  Related  to  board  of  contract 
appeals.  Provide  administrative 
supervision,  and  exercise  general 
responsibiUty  for  budget  and  finance 
aspects  of  the  Board  of  Contract 
Appeals.  No  review  by  the  Assistant 
Secretary  for  Administration  of  the 
merits  of  appeals  or  of  decisions  of  the 
Board  is  authorized  and  the  Board  shall 
be  the  representative  of  the  Secretary  in 
such  matters. 

(11)  Related  to  environmental 
response.  With  respect  to  land  and 
facilities  under  his  or  her  authority, 
exercise  the  functions  delegated  to  the 
Secretary  by  Executive  Order  12580,  3 


CFR,  1987  Comp.,  p.  193,  imder  the 
following  provisions  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980  ("the  Act"),  as  amended: 

(i)  Sections  104  (a),  (b),  and  (c)(4)  of 
die  Act  (42  U.S.C.  9604  (a),  (b),  and 
(c)(4)).  with  respect  to  removal  and 
remedial  actions  in  the  event  of  release 
or  threatened  release  of  a  hazardous 
substance,  pollutant,  or  contaminant 
into  the  environment; 

(ii)  Sections  104  (e)-(h)  of  die  Act  (42 
U.S.C.  9604  (e)-{h)),  with  respect  to 
information  gathering  and  access 
requests  and  orders;  compliance  with 
Federal  health  and  safety  standards  and 
wage  and  labor  standards  applicable  to 
covered  work;  and  emergency 
procurement  powers; 

(iii)  Section  104(i)(ll)  of  die  Act  (42 
U.S.C.  9604(i)(ll)).  with  respect  to  the 
reduction  of  exposure  to  significant  risk 
to  human  health; 

(iv)  Section  104(j)  of  the  Act  (42 
U.S.C.  9604(j)).  with  respect  to  the 
acquisition  of  real  property  and  interests 
in  real  property  required  to  conduct  a 
remedial  action; 

(v)  The  first  two  sentences  of  section 
105(d)  of  the  Act  (42  U.S.C.  9605(d)). 
with  respect  to  petitions  for  preliminary 
assessment  of  a  release  or  threatened 
release; 

(vi)  Section  105(0  of  the  Act  (42 
U.S.C.  9605(f)).  with  respect  to 
consideration  of  the  availability  of 
qualified  minority  firms  in  awarding 
contracts,  but  excluding  that  portion  of 
section  105(f)  pertaining  to  the  annual 
report  to  Congress; 

(vii)  Section  109  of  die  Act  (42  U.S.C. 
9609),  with  respect  to  the  assessment  of 
civil  penalties  for  violations  of  section 
122  of  the  Act  (42  U.S.C.  9622).  and  the 
granting  of  awards  to  individuals 
providing  information; 

(viii)  Section  111(f)  of  die  Act  (42 
U.S.C.  9611(f)).  with  respect  to  the 
designation  of  officials  who  may 
obligate  money  in  the  Hazardous 
Substances  Superfund; 

(ix)  Section  113(k)  of  die  Act  (42 
U.S.C.  9613(k)),  with  respect  to 
establishing  an  administrative  record 
upon  which  to  base  the  selection  of  a 
response  action  and  identifying  and 
notifying  potentially  responsible  parties; 

(x)  Section  116(a)  of  the  Act  (42 
U.S.C.  9616(a)),  with  respect  to 
preliminary  assessment  and  site 
inspection  of  facilities; 

(xi)  Sections  117  (a)  and  (c)  of  the  Act 
(42  U.S.C.  9617  (a)  and  (c)),  with  respect 
to  public  participation  in  the 
preparation  of  any  plan  for  remedial 
action  and  explanation  of  variances 
from  the  final  remedial  action  plan  for 
any  remedial  action  or  enforcement 


action,  including  any  settlement  or 
consent  decree  entered  into; 

(xii)  Section  119  of  die  Act  (42  U.S.C. 
9119),  with  respect  to  indemnifying 
response  action  contractors; 

(xiii)  Section  121  of  die  Act  (42  U.S.C. 
9621),  with  respect  to  cleanup 
standards;  and 

(xiv)  Section  122  of  die  Act  (42  U.S.C. 
9622).  with  respect  to  settlements,  but 
excluding  section  122(b)(1)  of  the  Act 
(42  U.S.C.  9622(b)(1)).  related  to  mixed 
funding  agreements. 

(12)  Related  to  compliance  with 
environmental  laws.  With  respect  to 
facilities  and  activities  under  his  or  her 
authority,  to  exercise  the  authority  of 
the  Secretary  of  Agriculture  pursuant  to 
section  1-102  related  to  compliance 
with  applicable  pollution  control 
standards  and  section  1-601  of 
Executive  Order  12088,  3  CFR.  1978 
Comp..  p.  243.  to  enter  into  an  inter- 
agency agreement  with  the  United 
States  Environmental  Protection 
Agency,  or  an  administrative  consent 
order  or  a  consent  judgment  in  an 
appropriate  State,  interstate,  or  local 
agency,  containing  a  plan  and  schedule 
to  achieve  and  maintain  compliance 
with  appUcable  pollution  control 
standards  established  pursuant  to  the 
following: 

(i)  Solid  Waste  Disposal  Act.  as 
amended  by  the  Resource  Conservation 
and  Recovery  Act.  as  further  amended 
by  the  Hazardous  and  Solid  Waste 
i^jnendments,  and  the  Federal  Facility 
Comphance  Act  (42  U.S.C.  6901.  et 
sea.]; 

(ii)  Federal  Water  Pollution 
Prevention  and  Control  Act,  as  amended 
(33  U.S.C.  1251.  ef  seq.); 

(iii)  Safe  Drinking  Water  Act.  as 
amended  (42  U.S.C.  300f,  et  seq.); 

(iv)  Clean  Air  Act.  as  amended  (42 
U.S.C.  7401.  ef  seq.); 

(v)  Noise  Control  Act  of  1972,  as 
amended  (42  U.S.C.  4901,  et  seq.); 

(vi)  Toxic  Substances  Control  Act,  as 
amended  (15  U.S.C.  2601,  et  seq.); 

(vii)  Federal  Insecticide,  Fimgicide, 
and  Rodenticide  Act,  as  amended  (7 
U.S.C.  136,  et  seq.);  and 

(viii)  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980,  as  amended  by  the 
Superfund  Amendments  and 
Reaudiorization  Act  of  1986  (42  U.S.C. 
9601,  etseq.). 

(13)  Related  to  emergency  programs. 
(i)  Coordinate  the  Department's 
Emergency  Preparedness  Program  and 
Disaster  Emergency  Response  Program 
including  maintenance  of  an 
appropriate  system  whereby  the 
Etepartment  can  react  immediately  when 
notified  of  a  civil  defense  or  natural 
disaster  emergency. 


(ii)  Maintain  an  overview  of 
emergency  relocation  faciUties  and 
assure  that  resources  are  in  a  constant 
state  of  readiness. 

(iii)  Direct  the  entirexiefense  program 
of  USDA.  This  delegation  includes: 

(A)  Maintaining  Uaison  with 
executive  departments  and  the  Congress 
with  respect  to  policy  matters; 

(B)  Supervising  and  directing  USDA 
regional  emergency  stalls  and  USDA 
State  and  county  emergency  boards; 

(C)  Directing  die  USDA  part  of  die 
National  Defense  Executive  Reserve 
Program; 

(D)  Providing  poUcy  guidance  to 
USDA  agencies  in  carrying  out  specific 
defense  assignments;  and 

(E)  Representing  the  Department  in 
matters  relating  to  international  defense 
orgaiuzations,  such  as  NATO  and  its 
suborganizations. 

(iv)  Coordinate  and  facilitate  USDA 
operations  of  Natural  Disaster  Programs, 
including  liaison  with  executive 
departments  and  the  Congress  in 
disaster  matters. 

(v)  Maintain  liaison  with: 

(A)  Federal  Preparedness  Agency;  and 

(B)  Defense  Civil  Preparedness 
Agency. 

(b)  The  following  authorities  are 
reserved  to  the  Secretary  of  Agriculture: 

(1)  Related  to  personnel.  Make  final 
determinations  in  the  following  areas: 

(i)  Separation  of  employees  for 
security  reasons. 

(ii)  Restoration  to  duty  of  employees 
following  suspension  from  duty  for 
security  reasons. 

(iii)  Reinstatement  or  restoration  to 
duty  or  the  employment  of  any  person 
separated  for  security  reasons. 

(iv)  Issuance  of  temporary  certificates 
to  occupy  sensitive  positions. 

Subpart  D — Delegations  of  Authority  to 
Other  General  Officers  and  Agency 
Heads 

§  2.26    Director,  Office  of  the  Executive 
Secretariat 

The  following  delegation  of  authority 
is  made  by  the  Secretary  of  Agriculture 
to  the  Director,  Office  of  the  Executive 
Secretariat:  Responsible  for  all 
correspondence  control  and  related 
records  management  functions  for  the 
Office  of  the  Secretary. 

§  2.27    Office  of  Administrative  Law 
Judges. 

(a)  The  following  designations  are 
made  by  the  Secretary  of  Agriculture  to 
the  Office  of  Administrative  Law  Judges.. 

(1)  Administrative  law  judges 
(formerly  hearing  examiners)  are 
designated  pursuant  to  5  U.S.C. 
556(b)(3)  to  hold  hearings  and  perform 
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related  duties  in  proceedings  subject  to 
5  U.S.C.  556  and  557,  arising  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937.  as  amended  (7  U.S.C.  601.  et 
seq.);  the  Commodity  Exchange  Act  as 
amended  {7  U.S.C.  1,  et  seq.);  the 
Perishable  Agricultural  Commodities 
Act.  as  amended  (7  U.S.C.  499a.  et  seq.); 
the  Federal  Seed  Act,  as  amended  (7 
U.S.C.  1551,  et  seq.);  the  (Laboratory) 
Animal  Welfare  Act.  as  amended  (7 
U.S.C.  2131,  et  seq.);  the  Packers  and 
Stockyards  Act,  1921,  as  amended  and 
supplemented  (7  U.S.C.  181,  et  seq.);  the 
Forest  Resources  Conservation  and 
Shortage  ReUef  of  1990  (16  U.S.C.  630, 
et  seq.);  and  any  other  acts  providing  for 
hearings  to  which  the  provisions  of  5 
U.S.C.  556  and  557,  are  applicable. 
Pursuant  to  the  applicable  rules  of 
practice,  the  administrative  law  judges 
shall  make  initial  decisions  in 
adjudication  and  rate  proceedings 
subject  to  5  U.S.C.  556  and  557.  Such 
decisions  shall  become  final  without 
further  proceedings  unless  there  is  an 
appeal  to  the  Secretary  by  a  party  to  the 
proceeding  in  accordance  with  the 
applicable  rules  of  practice:  Provided, 
however,  that  no  decision  shall  be  final 
for  purposes  of  judicial  review  except  a 
final  decision  of  the  Secretary  upon 
appeal.  As  used  herein,  "Secretary" 
means  the  Secretary  of  Agriculture,  the 
Judicial  Officer,  or  other  officer  or 
employee  of  the  Department  delegated, 
pursuant  to  the  Act  of  April  4, 1940  (7 
U.S.C.  450c-450g),  and  Reorganization 
Plan  No.  2  of  1953  (5  U.S.C.  App.), 
•'regulatory  functions"  as  that  term  is 
defined  in  the  1940  Act,  in  acting  as 
final  deciding  officer  in  adjudication 
and  rate  proceedings  subject  to  5  U.S.C. 
556  and  557.  Administrative  Law  Judges 
are  delegated  authority  to  hold  hearings 
and  perform  related  duties  as  provided 
in  the  Rules  of  Practice  Governing  Cease 
and  Desist  Proceedings  Under  Section  2 
of  the  Capper- Volstead  Act,  set  forth  in 
part  1,  subpart  I  of  this  title. 

(b)  The  Chief  Administrative  Law 
Judge  is  delegated  the  following 
administrative  responsibihties  subject  to 
the  guidance  and  control  of  the 
Assistant  Secretary  for  Administration 
(See  §  2.24(a)): 

(1)  Exercise  general  responsibiuty  and 
authority  for  all  matters  related  to  the 
administrative  activities  of  the  Office  of 
Administrative  Law  Judges;  and 

(2)  EKrect  the  functions  of  the  Hearing 
Clerk  as  set  out  in  §  2.24(a)(l)(iii). 

$2^    Chief  Financial  Officer. 

(a)  The  Chief  Financial  Officer,  under 
the  supervision  of  the  Secretary,  is 
responsible  for  executing  the  duties 
enumerated  foF  agency  Chief  Financial 
Officers  in  the  Chief  Financial  Officers 


Act  of  1990.  PubHc  Law  No.  101-576, 
31  U.S.C.  902.  including: 

(1)  Reporting  directly  to  the  Secretary 
of  Agriculture  regarding  financial 
management  matters  and  the  financial 
execution  of  the  budget. 

(2)  Overseeing  all  financial 
management  activities  relating  to  the 
programs  and  operations  of  the 
Department  and  component  agencies. 

(3)  Developing  and  maintaining  an 
integrated  accounting  and  financial 
system  for  the  Department  and 
component  agencies,  including  financial 
reporting  and  internal  controls,  which — 

(i)  Complies  with  appUcable 
accounting  principles,  standards,  and 
requirements,  and  internal  control 
standards; 

(ii)  Comphes  with  such  policies  and 
requirements  as  may  be  prescribed  by 
the  Director  of  the  Office  of 
Management  and  Budget: 

(iii)  Complies  with  any  other 
requirements  applicable  to  such 
systems;  and 

(iv)  Provides  for  complete,  reuable. 
consistent,  and  timely  information 
which  is  prepared  on  a  uniform  basis 
and  which  is  respoiisrve  to  the  financial 
information  needs  of  Department 
management  and  for  the  development 
and  reporting  of  cost  information,  the 
integration  of  accounting  and  budgeting 
information,  and  the  systematic 
measurement  of  performance. 

(4)  Making  recommendations  to  the 
Secretary  regarding  the  selection  of  the 
Deputy  Chief  Financial  Officer  of  the 
Department,  and  selection  of  principal 
financial  officers  of  component  agencies 
of  the  Department. 

(5)  Directing,  managing,  and 
providing  poUcy  guidemce  and  oversight 
of  Department  financial  management 
personnel,  activities,  and  operations, 
including: 

(i)  Preparing  and  annually  revising  a 
Departmental  plan  to: 

(A)  Implement  the  5-year  financial 
management  plan  prepared  by  the 
Director  of  the  Office  of  Management 
and  Budget  under  31  U.S.C.  3512(a)(3); 
and 

(B)  Comply  with  the  requirements 
established  for  agency  financial 
statements  under  31  U.S.C.  3515  and 
with  the  requirements  for  audits  of 
Department  financial  statements 
estabUshed  in  subsections  (e)  and  (f)  of 
section  31  U.S.C.  3521(e)  and  (f). 

(ii)  Developing  Departmental  financial 
management  budgets,  including  the 
oversight  and  recommendation  of 
approval  of  component  agency  financial 
management  budgets; 

(iii)  Recruiting,  selecting,  and  training 
of  persormel  to  carry  out  Departmental 
financial  management  functions; 


(iv)  Approving  and  managing 
Departmental,  and  approving 
component  agency,  financial 
management  systems  design  or 
enhancement  projects;  and 

(v)  Implementing  and  approving 
Departmental,  and  approving 
component  agency,  asset  management 
systems,  including  systems  for  cash 
management,  credit  management,  debt 
collection,  and  property  and  inventory 
management  and  control. 

(6)  Preparing  and  transmitting,  by  not 
later  than  60  days  after  the  submission 
of  the  audit  report  required  by  31  U.S.C. 
3521(f),  an  annual  report  to  the 
Secretary  and  the  Director  of  the  Office 
of  Management  and  Budget,  which  shall 

include: 

(i)  A  description  and  analysis  of  the 
status  of  financial  management  of  the 
Department; 

(li)  The  annual  financial  statements 
prepared  under  31  U.S.C.  3521; 

(iii)  The  audit  report  transmitted  to 
the  Secretary  under  31  U.S.C.  3521; 

(iv)  A  summary  of  the  reports  on 
internal  accounting  and  adininistrative 
control  systems  submitted  to  the 
President  and  the  Congress  under  the 
amendments  made  by  the  Federal 
Managers'  Financial  Integrity  Act  of 
1982  (31  U.S.C.  1113,  3512);  and 

(v)  Other  information  the  Secretary 
considers  appropriate  to  inform  fully 
the  President  and  the  Congress 
concerning  the  financial  management  of 
the  Department. 

(7)  Monitoring  the  financial  execution 
of  the  budget  of  the  Department  in 
relation  to  projected  and  actual 
expenditures,  and  preparing  and 
submitting  to  the  Secretary  timely 
performance  reports. 

(8)  Reviewring,  on  a  biennial  basis,  the 
fees,  royalties,  rent,  and  other  charges 
imposed  by  the  Department  for  services 
and  things  of  value  it  produces,  and 
making  recommendations  on  revising 
those  charges  to  reflect  costs  incurred  by 
the  Department  in  providing  those 
services  and  things  of  value. 

(9)  Accessing  all  records,  reports, 
audits,  reviews,  documents,  papers, 
recommendations,  or  other  material  that 
are  the  property  of  the  Department  or 
that  are  available  to  the  Department,  and 
that  relate  to  programs  and  operations 
with  respect  to  which  the  Chief 
Financial  Officer  has  responsibilities, 
except  that  this  grant  allows  no  access 
greater  than  that  permitted  under  any 
other  law  to  records,  reports,  audits, 
reviews,  documents,  papers, 
recommendations,  or  other  material  of 
the  Office  of  Inspector  General. 

(10)  Requesting  such  information  or 
assistance  as  may  be  necessary  for 
carrying  out  the  duties  and 
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responsibilities  granted  the  Chief 
Financial  Officer  by  the  Chief  Financial 
Officers  Act  of  1990  (Pub.  L.  No.  101- 
576),  fi-om  any  Federal,  State,  or  local 
governmental  entity. 

(11)  To  the  extent  and  in  such 
amounts  as  may  be  provided  in  advance 
by  appropriations  acts,  entering  into 
contracts  and  other  arrangements  with 
public  agencies  and  with  private 
persons  for  the  preparation  of  financial 
statements,  studies,  analyses,  and  other 
services,  and  making  such  payments  as 
may  be  necessary  to  carry  out  the  duties 
and  prerogatives  of  the  Chief  Financial 
Officer. 

(b)  In  addition  to  the  above 
responsibilities,  the  following 
delegations  of  authority  are  made  by  the 
Secretary  of  Agriculture  to  the  Chief 
Financial  Officer: 

(1)  Designate  the  Department's 
Director  of  Finance  and  Comptroller  of 
the  Department  Working  Capital  Fund. 

(2)  Establish  Departmental  policies, 
standards,  techniques,  and  procedures 
applicable  to  all  USDA  agencies  for  the 
following  areas: 

(i)  Development,  maintenance,  review 
and  approval  of  all  departmental,  and 
review  and  approval  of  component 
agency,  internal  control,  fiscal,  financial 
management  and  accounting  systems 
including  the  financial  aspects  of 
payroll  and  property  systems; 

(ii)  Selection,  standardization,  and 
simplification  of  program  delivery 
processes  utilizing  grants,  cooperative 
agreements  and  other  forms  of  Federal 
assistance; 

(iii)  Review  and  approval  of  Federal 
assistance,  internal  control,  fiscal, 
accounting  and  financial  management 
regulations  and  instructions  proposed  or 
issued  by  USDA  agencies  for  conformity 
with  Departmental  requirements;  and 

(iv)  Section  5301  of  the  Anti-Drug 
Abuse  Act  of  1988  (21  U.S.C.  853a)  as 
it  relates  to  grants,  loans,  and  licenses. 

(3)  Estabhsh  policies  related  to  the 
Department  Working  Capital  Fund. 

(4)  Approve  regulations,  procedures 
and  rates  for  goods  and  services 
financed  through  the  Department 
Working  Capital  Fund  which  will 
impact  the  financial  administration  of 
the  Fund. 

(5)  Exercise  responsibility  and 
authority  for  operating  USDA's  Central 
Accounting  System  and  related 
administrative  systems  including: 

(i)  Management  of  the  National 
Finance  Center  (NFC),  which  includes 
developing,  maintaining,  and  operating 
manual  and  automated  administrative 
and  accounting  systems  for  the  USDA 
agencies  related  to  the  Central 
Accounting  System,  Departmentwide 
payroll  and  personnel  information, 


statistics,  administrative  payments, 
billings  and  collections,  and  related 
reporting  systems  that  are  either 
requested  by  the  agencies  or  required  by 
the  Department; 

(ii)  Management  of  the  NFC 
automated  data  processing  and 
telecommunications  systems  and 
coordination  with  the  Office  of 
Information  Resources  Management  to 
assure  that  the  hardware  and  software 
located  at  the  NFC  will  be  integrated 
with  and  compatible  with  all  other 
systems; 

(iii)  Develop  new  or  modified 
accounting  systems  and  documentation 
supporting  the  Central  Accounting 
System  which  includes  working  with 
USDA  agencies  to  obtain  General 
Accounting  Office  approval;  and 

(iv)  Review  and  approve  the  issuance 
of  accounting  and  management 
instructions  related  to  the  operation  of 
the  NFC. 

(6)  Provide  management  support 
services  for  the  NFC,  and  by  agreement 
with  agency  heads  concerned,  provide 
such  services  for  other  USDA  tenants 
housed  in  the  same  facility.  As  used 
herein,  such  management  support 
services  shall  include: 

(i)  Personnel  services,  as  listed  in 
§  2.24(a)(5)(x),  and  organizational 
support  services,  with  authority  to  take 
actions  required  by  law  or  regulation  to 
perform  such  services;  and 

(ii)  Procurement,  property 
management,  space  management, 
communications,  messenger,  paperwork 
management,  and  related  administrative 
services,  with  authority  to  take  actions 
required  by  law  or  regulation  to  perform 
such  services. 

(7)  Exercise  responsibility  and 
authority  for  all  matters  related  to  the 
Department's  accounting  and  financial 
operations  including  such  activities  as: 

(i)  Financial  administration,  including 
accounting  and  related  activities; 

(ii)  Reviewing  financial  aspects  of 
agency  operations  and  proposals; 

(iii)  Furnishing  consulting  services  to 
agencies  to  assist  them  in  developing 
and  maintaining  accounting  and 
financial  management  systems  and 
internal  controls,  and  for  other  purposes 
consistent  with  delegations  in  paragraph 
(b)(2)  of  this  section; 

(iv)  Reviewing  and  monitoring  agency 
implementation  of  Federal  assistance 
policies: 

(v)  Reviewing  and  approving 
agencies'  accounting  systems 
docimientation  including  related 
development  plans,  activities,  and 
controls; 

(vi)  Monitoring  agencies'  progress  in 
developing  and  revising  accounting  and 


financial  management  systems  and 
internal  controls: 

(vii)  Evaluating  agencies'  financial 
systems  to  determine  the  e^ectiveness 
of  procedures  employed,  compliance 
with  regulations,  and  the 
appropriateness  of  policies  and 
practices; 

(viii)  Promulgation  of  Department 
schedule  of  fees  and  charges  for 
reproductions,  furnishing  of  copies  and 
making  searches  for  official  records 
pursuant  to  the  Freedom  of  Information 
Act,  5  U.S.C.  552;  and 

(ix)  Monitoring  USDA 
implementation  of  section  5301  of  the 
Anti-Drug  Abuse  Act  of  1988  (21  U.S.C. 
853a)  as  it  relates  to  grants,  loans,  and 
licenses. 

(8)  Establish  Department  and  approve 
component  agency  programs,  policies, 
standards,  systems,  techniques  and 
procedures  to  improve  the  management 
and  operational  efficiency  and 
effectiveness  of  the  USDA  including: 

(i)  Implementation  of  the  policies  and 
procedures  set  forth  in  OMB  Circulars 
No.  A-76:  Performance  of  Commercial 
Activities,  and  No.  A-117:  Management 
Improvement  and  the  Use  of  Evaluation 
in  the  Executive  Branch; 

(ii)  Increased  use  of  operations 
research  and  management  science  in  the 
areas  of  productivity  and  management: 
and 

(iii)  All  activities  financed  through 
the  Department  Working  Capital  Fund. 

(9)  E)esignate  the  Commercial 
Industrial  Officer  for  USDA. 

(10)  Develop  Departmental  policies, 
standards,  techniques,  and  procedures 
for  the  conduct  of  reviews  and  analysis 
of  the  utiUzation  of  the  resources  of 
State  and  local  governments,  other 
Federal  agencies  and  of  the  private 
sector  in  domestic  program  operations. 

(11)  Represent  the  Department  in 
contacts  with  the  Office  of  Management 
and  Budget,  General  Services 
Administration,  General  Accounting 
Office,  IDepartment  of  the  Treasury. 
Office  of  Personnel  Management, 
Department  of  Health  and  Human 
Services,  Department  of  Labor. 
Environmental  Protection  Agency, 
Department  of  Commerce,  Congress  of 
the  United  States.  State  and  local 
governments,  universities,  and  other 
pubUc  and  private  sector  individuals, 
organizations  or  agencies  on  matters 
related  to  assigned  responsibilities. 

(12)  Maintain  the  Departmental 
inventory  of  commercial  activities 
required  by  OMB  Circular  No.  A-76  and 
provide  Departmentwide  technical 
assistance  to  accomplish  Cinnilar 
objectives. 

(13)  Establish  poUcies  related  to  travel 
by  USDA  employees. 
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(14)  Exercise  responsibility  for 
coordinating  and  overseeing  the 
implementation  of  the  Government 
Performance  and  Results  Act  of  1993, 
Pub.  L.  No.  103-62.  at  the  Department. 

(15)  Exercise  responsibility  for  design, 
implementation,  and  oversight  of  the 
Department's  project  known  as 
Financial  Information  Systems  Vision, 
and  approval  of  the  design  and 
implementation  of  an  integrated 
financial  information  and  management 
system  for  the  Department  and  all 
component  agencies. 

§  Z29    Chief  Economist 

(a)  The  following  delegations  of 
authority  are  made  by  the  Secretary  of 
Agriculture  to  the  Chief  Economist: 
(1)  Related  to  economic  analysis. 
(i)  Coordinate  economic  analyses  of, 
and  review  Department  decisions 
involving,  poUcies  and  programs  that 
have  substantial  economic  implications. 

(ii)  Review  and  assess  the  economic 
impact  of  all  significant  regulations 
proposed  by  any  agency  of  the 
Department. 

(iii)  Review  economic  data  and 
analyses  used  in  speeches  and 
Congressional  testimony  by  Department 
personnel  and  in  materials  prepared  for 
release  through  the  press,  radio,  and 
television. 

(2)  Related  to  risk  assessment. 
(i)  Responsible  for  assessing  the  risks 
to  human  health,  human  safety,  or  the 
environment,  and  for  preparing  cost- 
benefit  analyses,  with  respect  to 
proposed  major  regulations,  and  for 
publishing  such  assessments  and 
analyses  in  the  Federal  Register  as 
required  by  section  304  of  the 
-  Department  of  Agriculture 
Reorganization  Act  of  1994  (7  U.S.C. 
2204e). 

(ii)  Provide  direction  to  Department 
agencies  in  the  appropriate  methods  of 
risk  assessment  and  cost-benefit 
analyses  and  coordinate  and  review  all 
risk  assessments  and  cost-benefit 
analyses  prepared  by  any  agency  of  the 
Department. 

(3)  Related  to  food  and  agriculture 
outlook  and  situation. 

(i)  Coordinate  and  review  all  crop  and 
commodity  data  used  to  develop 
outlook  and  situation  material  writhin 
the  Department. 

(ii)  Oversee  and  clear  for  consistency 
analytical  assiunptions  and  results  of  all 
estimates  and  analyses  which 
significantly  relate  to  international  and 
domestic  commodity  supply  and 
demand,  including  such  estimates  and 
analyses  prepared  for  public 
distribution  by  the  Foreign  Agricultural 
Service,  the  Economic  Research  Service, 


or  by  any  other  agency  or  office  of  the 
Department. 
(4)  Related  to  weather  and  climate. 
(i)  Advise  the  Secretary  on  climate 
and  weather  activities,  and  coordinate 
the  development  of  pohcy  options  on 
weather  and  climate. 

(ii)  Coordinate  all  weather  and 
climate  information  and  monitoring 
activities  within  the  Department  and 
provide  a  focal  point  in  the  Department 
for  weather  and  climate  information  and 
impact  assessment. 

(lii)  Arrange  for  appropriate 
representation  to  attend  all  meetings, 
hearings,  and  task  forces  held  outside 
the  Department  which  require  such 
representation. 

(iv)  Designate  the  Executive  Secretary 
of  the  USDA  Weather  and  CHmate 
Program  Coordinating  Committee. 

(5)  Related  to  interagency  commodity 
estimates  committees. 

(i)  Establish  Interagency  Commodity 
Estimates  Committees  for  Commodity 
Credit  Corporation  price-supported 
commodities,  for  major  products 
thereof,  and  for  commodities  where  a 
need  for  such  a  committee  has  been 
identified,  in  order  to  bring  together 
estimates  and  supporting  analyses  from 
participating  agencies,  and  to  develop 
official  estimates  of  supply,  utilization, 
and  prices  for  commodities,  including 
the  effects  of  new  program  proposals  on 
acreage,  yield,  production,  imports, 
domestic  utilization,  price,  income, 
support  programs,  carryover,  exports, 
and  availabilities  for  export. 

(ii)  Designate  the  Chairman,  who  shall 
also  act  as  Secretary,  for  all  Interagency 
Conunodity  Estimates  Committees. 

(iii)  Assure  that  all  committee 
members  have  the  basic  assumptions, 
background  data  and  other  relevant  data 
regarding  the  overall  economy  and 
market  prospects  for  specific 
commodities. 

(iv)  Review  for  consistency  of 
analytical  assumptions  and  results  all 
proposed  decisions  made  by 
Commodity  Estimates  Committees  prior 
to  any  release  outside  the  Department. 
(6)  Related  to  remote  sensing. 
(i)  Provide  technical  assistance, 
coordination,  and  guidance  to 
Department  agencies  in  plaiuiing, 
developing,  and  carrying  out  satellite 
remote  sensing  activities  to  assure  full 
consideration  and  evaluation  of 
advanced  technology. 

(ii)  Coordinate  administrative, 
management,  and  budget  information 
relating  to  the  Department's  remote 
sensing  activities  including: 

(A)  Inter-  and  intra-agency  meetings, 
correspondence,  and  records; 

(B)  Budget  and  management  tracking 
,     systems;  and 


(C)  Inter-agency  contacts  and 
technology  transfer. 

(iii)  Designate  the  Executive  Secretary 
for  the  Remote  Sensing  Coordination 
Committee. 

(7)  Related  to  long-mnge  commodity 
and  agricultural-sector  projections. 
EstabUsh  committees  of  the  agencies  of 
the  Department  to  coordinate  the 
development  of  a  set  of  analytical 
assumptions  and  long-range 
agricultural-sector  projections  (2  years 
and  beyond)  based  on  commodity 
projections  consistent  with  these 
assiunptions  and  coordinated  through 
the  Interagency  Commodity  Estimates 
Committees. 

(8)  Related  to  agricultural  labor 
affairs.  Exercise  the  following  functions 
of  the  Secretary  under  the  Immigration 
and  Nationality  Act  (IN A),  as  amended 
(8  U.S.C.  1101,e(seq.): 

(i)  Piu^uant  to  section  214(c)  of  INA 
'  (8  U.S.C.  1184(c)),  provide  consultation 
to  the  Attorney  General  and  the 
Secretary  of  Labor  concerning  the 
question  of  the  importation  of  aliens  as 
nonimmigrant  temporary  agricultural 
workers,  known  as  "H-2A"  workers, 
under  8  U.S.C.  1101(a)(15)(H)(ii)(a); 

(ii)  Pursuant  to  section  218(e)  of  the 
INA  (8  U.S.C.  1188  note),  provide 
consultation  to  the  Attorney  General 
and  the  Secretary  of  Labor  concerning 
all  regulations  to  implement  8  U.S.C. 
101(a)(15)(H)(ii)(a)  and  1188  providing 
for  the  importation  of  H-2A  workers; 

(iii)  Pursuant  to  section  210(h)  of  the 
INA  (8  U.S.C.  1160(h)).  promulgate 
regulations  to  define  "seasonal 
agricultural  services"  for  purposes  of 
the  Special  Agricultxual  Worker  (SAW) 

Program;  ,  .    ,  . 

(iv)  Pursuant  to  section  210A(a)  of  the 
DMA  (8  U.S.C.  1161(a)).  determine 
jointly  with  the  Secretary  of  Labor  the 
number  (if  any)  of  additional  special 
agricultiual  workers,  known  as 
"replenishment  agricultural  workers" 
(RAWs),  who  should  be  admitted  to  the 
United  States  or  otherwise  acquire  the 
status  of  aliens  lawfully  admitted  for 
temporary  residence  during  fiscal  years 
1990  through  1993  to  meet  a  shortage  of 
workers  to  perform  seasonal  agricultural 
services  in  the  United  States  during 
each  such  fiscal  year; 

(v)  Pursuant  to  section  210A(a)(7)  of 
the  INA  (8  U.S.C.  1161(a)(7)),  determine 
jointly  with  the  Secretary  of  Labor 
emergency  requests  to  increase  the 
shortage  number; 

(vi)  Pursuant  to  section  210A(a)(8)  of 
the  DMA  (8  U.S.C.  1161(a)(8)),  determine 
jointly  with  the  Secretary  of  Labor 
requests  to  decrease  the  number  of  man- 
days  of  seasonal  agricultural  services 
required  of  RAWs  to  avoid  deportation 
and  for  naturalization  under  section 


210A(d)(5)(A)  and  (B)  of  the  INA  (8 
U.S.C.  1161(d)(5)(A)  and  (B)): 

(vii)  Pursuant  to  section  210A(b)(l)  of 
the  INA  (8  U.S.C.  1161(b)(1)),  calculate 
jointly  with  the  Secretary  of  Labor  and 
annual  numerical  limitation  on  the 
number  of  RAWs  who  may  be  admitted 
or  otherwise  acquire  the  status  of  aliens 
lawfully  admitted  for  temporary 
residence  during  fiscal  years  1990 
through  1993  under  section  210A(c)(l) 
of  the  INA  (8  U.S.C.  1161(c)(1));  and 

(viii)  Pursuant  to  section  210A(b)(2)  of 
the  INA  (8  U.S.C.  1161(b)(2)),  establish 
jointly  with  the  Secretary  of  Labor  the 
information  that  must  be  reported  by 
any  person  or  entity  who  employs 
SAWs  or  RAWs  in  seasonal  agricultural 
services  during  fiscal  years  1989 
through  1992,  and  to  designate  jointly 
writh  the  Secretary  of  Labor  the  official 
to  whom  the  person  or  entity  must 
furnish  such  certification. 

(9)  Related  to  the  Capper-Volstead 
Act.  Serve  as  Chairman  of  the  Capper- 
Volstead  Act  Committee  to  identify 
cases  of  undue  price  enhancement  by 
associations  of  producers  and  issue 
complaints  requiring  such  associations 
to  show  cause  why  an  order  should  not 
be  made  directing  them  to  cease  and 
desist  from  monopolization  or  restraint 
of  trade.  The  Chairman  is  authorized  to 
call  upon  any  agency  of  the  Department 
for  support  in  carrying  the  functions  of 
the  Committee  (7  U.S.C.  292). 

(10)  Related  to  committee 
management.  Establish  and  reestablish 
regional,  state,  and  local  advisory 
committees  for  activities  under  his  or 
her  authority.  This  authority  may  not  be 
redelegated. 

§  2.30    Director,  Office  of  Budget  and 
Program  Anaiysis. 

(a)  The  following  delegations  of 
authority  are  made  by  the  Secretary  of 
Agriculture  to  the  Director.  Office  of 
Budget  and  Program  Analysis: 

(1)  Serve  as  the  Department's  Budget 
Officer  and  exercise  general 
responsibility  and  authority  for  all 
matters  related  to  the  Department's 
budgeting  affairs  including: 

(i)  Resource  administration,  including 
all  phases  of  the  acquisition,  and 
distribution  of  funds  and  staff  years;  and 

(ii)  Legislative  and  regulatory 
reporting  and  related  activities. 

(2)  Provide  staff  assistance  for  the 
Secretary,  general  officers,  and  other 
Department  and  agency  officials. 

(3)  Formulate  and  promulgate 
Departmental  budgetary,  legislative  and 
regulatory  policies  and  procedures. 

(4)  Represent  the  Department  in 
contacts  with  the  Office  of  Management 
and  Budget,  the  General  Accounting 
Office,  the  Treasury  Department, 


Congressional  Committees  on 
Appropriations,  and  other  organizations 
and  agencies  on  matters  related  to  his  or 
her  responsibility. 

(5)  Coordinate  and/or  conduct  policy 
and  program  analyses  on  agency 
operations  and  proposals  to  assist  the 
Secretary,  general  officers  and  other 
Department  and  agency  officials  in 
formulating  and  implementing  USDA 
pohcies  and  programs. 

(6)  Review  and  analyze  legislation, 
regulations,  and  policy  options  to 
determine  their  impact  on  USDA 
programs  and  policy  objectives  and  on 
the  Department's  budget. 

(7)  Monitor  ongoing  studies  with 
significant  program  or  policy 
implications. 

(o)  The  following  authority  is  reserved 
to  the  Secretary  of  Agricultiue:  Final 
approval  of  the  Department's  program 
and  financial  plans. 

§  2.31    General  Counsel. 

The  General  Counsel,  as  the  chief  law 
officer  of  the  Department,  is  legal 
adviser  to  the  Secretary  and  other 
officials  of  the  Department  and 
responsible  for  providing  legal  services 
for  all  the  activities  of  the  Department. 
The  delegations  of  authority  by  the 
Secretary  of  Agriculture  to  the  General 
Counsel  include  the  following: 

(a)  Consider,  ascertain,  adjust, 
determine,  compromise,  and  settle 
claims  pursuant  to  the  Federal  Tort 
Claims  Act.  as  amended  (28  U.S.C. 
2671-2680).  and  the  regulations  of  the 
Attorney  General  contained  in  28  CFR 
part  14. 

(b)  Certify  documents  as  true  copies  of 
those  on  file  in  the  Department. 

(c)  Sign  releases  of  claims  of  the 
United  States  against  private  persons  for 
damage  to  or  destrug^on  of  property  of 
the  department,  except  those  claims 
cognizable  imder  the  Contract  Disputes 
Act  of  1978  (41  U.S.C.  601.  et  seq.). 

(d)  Responsible  for  the  overall 
management  and  operation  of  the  Law 
Library,  furnishing  complete  legal  and 
legislative  library  services  to  the  Office 
of  the  General  Counsel  and  the 
Department. 

(e)  Make  determinations  as  to  whether 
employees  of  the  Department  may  retain 
commercial  rights  in  inventions; 
prep>are  patent  applications  and 
prosecute  the  same  before  the  Patent 
Office. 

(f)  Represent  the  Department  in 
formal  rulemaking  and  adjudicatory 
proceedings  held  in  connection  with  the 
administration  of  the  Department's 
activities,  and  decide  whether  initial 
decisions  of  the  administrative  law 
judges  shall  be  appealed  by  the 
Department  to  the  Secretary. 


(g)  Represent  the  Department  in 
connection  with  legal  issues  that  arise 
in  its  relations  with  the  Congress,  the 
General  Accounting  Office,  or  other 
agencies  of  the  Government. 

(h)  Represent  the  Department  in 
proceedings  before  the  Interstate 
Commerce  Commission  involving 
freight  rates  on  farm  commodities,  and 
in  appeals  bom  decisions  of  the 
Commission  to  the  courts. 

(i)  In  civil  actions  arising  out  of  the 
activities  of  the  Department,  present  the 
Department's  case  to  the  Attorney 
General  and  U.S.  attorneys  and,  upon 
request  of  the  Department  of  Justice, 
assist  in  the  preparation  and  trial  of 
such  cases  and  in  the  briefing  and 
argimient  of  such  cases  at  the  appellate 
level. 

(j)  Review  cases  having  criminal 
aspects  and  refer  them  to  the 
Department  of  Justice. 

(k)  Act  as  liaison  between  the 
Department  and  the  Department  of 
Justice. 

(1)  Perform  the  following  legal 
services: 

(1)  Render  legal  opinions  on  questions 
arising  in  the  conduct  of  the 
Department's  activities; 

(2)  Prepare  or  review  regulations; 

(3)  Draft  proposed  legislation; 

(4)  Prepare  or  review  contracts, 
mortgages,  deeds,  leases,  and  other 
documents;  and 

(5)  Examine  titles  to  land  to  be 
acquired  or  accepted  as  seciuity  for 
loans. 

(m)  Perform  such  other  legal  services 
as  may  be  required  in  the  administration 
of  the  Department's  activities,  including 
the  defense  program. 

(n)  Serve  as  a  member  of  the  Capper- 
Volstead  Act  Conmaittee  to  identify 
cases  of  undue  price  enhancement  by 
associations  of  producers  and  issue 
complaints  requiring  such  associations 
to  show  cause  why  an  order  should  not 
be  made  directing  them  to  cease  and 
desist  fi'om  monopolization  or  restraint 
oftrade(7U.S.C.  292). 

(o)  Settle  claims  for  damage  to,  or  loss 
of,  privately  owned  property  pursuant 
to  the  provisions  of  31  U.S.C.  3723. 

§  2.32    Alternative  Agricultural  Research 
and  Commercialization  Board. 

The  following  delegation  of  authority 
is  made  by  the  Secretary  of  Agriculture 
to  the  Alternative  Agricultural  Research 
and  Commercialization  Board:  Enter 
into  contracts,  grants,  or  cooperative 
agreements  to  further  research  programs 
in  the  agricultural  sciences  (7  U.S.C. 
3318). 


31804 


Federal  Register  /  Vol.  60.  No.  116  /  Friday.  June  16,  1995  7  Proposed  Rules 


§  2.33    Insfwctor  Q«n«rai. 

(a)  The  following  delegations  of 
authority  are  made  by  the  Secretary  of 
Agriculture  to  the  Inspector  General: 

(1)  Advise  the  Secretary  and  General 
officers  in  the  planning,  development, 
and  execution  of  Department  policies 
and  programs. 

(2)  Provide  for  the  perscwaal  security  of 
the  Secretary  and  the  Deputy  Secretary. 

(3)  Serve  as  liaison  official  for  the 
Department  for  all  audits  of  USDA 
performed  by  the  General  Accounting 
Office. 

(4)  In  addition  to  the  above 
delegations  of  authority,  the  Inspector 
General,  under  the  general  supervision 
of  the  Secretary,  has  specific  duties, 
responsibilities,  and  authorities 
pursuant  to  the  Inspector  General  Act  of 
1978,  Pub.  L.  No.  95-452,  5  U.S.C.  App. 

(b)  The  following  authority  is  reserved 
to  the  Secretary  of  Agriculture: 
Approving  the  implementation  in  the 
Office  of  Inspector  General  of 
administrative  policies  or  procedures 
that  contravene  stanr^ard  ''SDA 
administrative  policies  as  promulgated 
by  the  Assistant  Secretary  for 
Administration. 

$  2.34    Director,  National  Appeals  DMslon. 

The  Director,  National  Appeals 
Division,  under  the  general  supervision 
of  the  Secretary,  has  specific  duties, 
responsibiUties,  and  authorities 
pursuant  to  subtitle  H  of  the  Department 
of  Agriculture  Reorganization  Act  of 
1994.  Pub.  L.  No.  103-354,  Utle  D  {7 
U.S.C.  6991,  et  seq.),  including: 

(a)  Deciding  appeals  from  adverse 
decisions,  made  by  an  officer  or 
employee  of  an  agency  of  the 
Department  designated  by  the  Secretary, 
that  are  adverse  to  participants.  The 
term  "agency"  shall  include  the 
following  and  any  predecessor  agency: 
the  Farm  Service  Agency;  the 
Commodity  Credit  Corporation  (with 
respect  to  domestic  programs);  the 
Federal  Crop  Insurance  Corporation;  the 
Rural  Housing  and  Community 
Development  Service;  the  Rural 
Business  and  Cooperative  Development 
Service;  the  Natural  Resources 
Conservation  Service;  and  a  State, 
county,  or  area  committee  established 
under  section  8(bK5)  of  the  Soil 
Conservation  and  Domestic  Allotment 
Act  (16  U.S.C.  590h(b)(5));  and 

(b)  The  authority  to  appoint  such 
hearing  officers  and  other  employees  as 
are  necessary  for  the  administration  of 
the  activities  of  the  Division. 

§2.35    Judicial  Officer. 

The  following  delegations  of  authority 
are  made  by  the  Secretary  of  Agriculture 
to  the  Judicial  Officer:  Pursuant  to  the 


provisions  of  the  Act  of  April  4. 1940  (7 
U.S.C.  450c-  450g3.  and  Reorganization 
Plan  No.  2  of  1953  (5  U.S.C.  App.).  the 
Judicial  Officer  is  hereby  authorized  to 
act  as  final  deciding  officer  in 
adjudication  proceedings  subject  to  5 
U.S.C.  556  and  557;  in  other 
adjudication  proceedings  which  are  or 
may  be  made  subject  to  the  "Rules  of 
Practice  Governing  Formal  Adjudicatory 
Proceedings  Instituted  by  the  Secretary 
Under  Various  Statutes"  set  forth  in  part 
1,  subpart  H  of  this  title;  in  adjudication 
proceedings  under  the  "Rules  of 
Practice  Governing  Cease  and  Desist 
Proceedings  Under  Section  2  of  the 
Capper-Volstead  Act"  set  forth  in  part  1. 
subpart  I  of  this  title;  in  rate  proceedings 
under  the  Packers  and  Stockyards  Act; 
in  adjudication  proceedings  under  the 
"Procedures  Related  to  Administrative 
Hearings  Under  the  Program  Fraud  Civil 
Remedies  Act  of  1986"  set  forth  in  part 
1.  subpart  L  of  this  title;  in  adjudication 
proceedings  subject  to  the  "Rules  of 
Practice  Governing  the  Adjudication  of 
Soiucing  Area  Applications  and  Formal 
Review  of  Sourcing  Areas  Pursuant  to 
the  Forest  Resources  Conservation  and 
Shortage  Relief  Act  of  1990  (16  U.S.C. 
620,  et  seq.)"  set  forth  in  part  1.  subpart 
M  of  this  title;  and  in  reparation 
proceedings  under  statutes  administered 
by  the  Department.  As  used  herein  the 
term  "Judicial  Officer"  shall  mean  any 
person  or  persons  so  designated  by  the 
Secretary  of  Agriculture.  The  provisions 
of  this  delegation  shall  not  be  construed 
to  limit  the  authority  of  the  Judicial 
Officer  to  perform  any  functions,  in 
addition  to  those  defiined  in  the  said  Act 
of  April  4, 1940,  which  from  time  to 
time  may  be  assigned  by  the  Secretary 
to  him  or  her. 

§  2.36    Director,  Office  of  Communications. 

(a)  Delegations.  The  following 
delegations  of  authority  are  made  by  the 
Secretary  of  Agriculture  to  Director, 
Office  of  Communications: 

(1)  Related  to  public  affairs. 

(i)  Advise  and  counsel  general  officers 
on  public  affairs  matters  to  the 
Department. 

(li)  Organize  and  direct  the  activities 
of  a  public  affairs  office  to  include  press 
relations  of  the  secretary  of  agriculture 
and  other  executive  functions  and 
services  for  general  officers  of  the 
Department. 

(2)  Related  to  information  activities. 
(i)  Advise  the  secretary  and  general 

officers  in  the  planning,  development, 
and  execution  of  Department  policies 
and  programs. 

(ii)  Direct  and  coordinate  the  overall 
formulation  and  development  of 
policies,  programs,  plans,  procedures, 
standards  and  organization  structures 


and  staffing  patterns  for  the  information 
activities  of  the  Department  and  its 
agencies,  both  in  Washington  and  in  the 
field. 

(iii)  Exercise  final  review  and 
approval  of  all  public  information 
material  prepared  by  the  Department 
and  its  agencies  and  select  the  most 
effective  method  and  audience  for 
distributing  this  information. 

(iv)  Serve  as  the  central  public 
information  authority  in  the  USDA, 
with  the  authority  to  determine  policy 
for  all  USDA  communication  activities 
and  agency  information  activities  in 
order  to  provide  leadership  and 
centralized  operational  direction  for 
USDA  and  agency  information  activities 
so  that  all  material  shall  effectively 
support  USDA  policies  and  programs, 
including  the  defense  program. 

(v)  Serve  as  the  central  printing 
authority  in  the  USDA,  with  authority  to 
represent  the  USDA  with  Joint 
Committee  on  Printing  of  the  Congress, 
the  Government  Printing  Office,  and 
other  Federal  and  State  agencies  on 
information  matters. 

(vi)  Cooperate  with  and  secure  the 
cooperation  of  commercial,  industrial 
and  other  nongovernmental  agencies 
and  concerns  regarding  information 
work  as  required  in  the  execution  of  the 
Department's  programs. 

(vii)  Plan  and  direct  communication 
research  and  training  for  the  Department 
and  its  agencies. 

(viii)  Oversee  general  officers  and 
agency  heads  in  the  development  and 
implementation  of  information  policies 
issued  pursuant  to  the  provisions  of  the 
"Freedom  of  Information  Act"  (5  U.S.C. 
552)  and  the  "Privacy  Act"  (5  U.S.C. 
552a).  and  provide  consultation 
regarding  those  policies. 

(ix)  Supervise  and  provide  leadership 
and  final  clearance  for  the  planning, 
production,  and  distribution  of  visual 
information  material  for  the  department 
and  its  agencies  in  Washington.  D.C.. 
and  the  field,  and  provide  such 
information  services  as  may  be  deemed 
necessary. 

(x)  Maintain  overall  responsibility 
and  control  over  the  preparation  of  the 
"Agricultural  Decisions." 

(xi)  Administer,  direct  and  coordinate 
publications  and  user  fee  authority 
granted  under  section  1121  of  the 
Agriculture  and  Food  Act  of  1981.  as 
amended  by  section  1769  of  the  Food 
Security  Act  of  1985,  7  U.S.C.  2242a; 
and  publish  any  appropriate  regulations 
necessary  to  the  exercise  of  this 
authority, 
(b)  (Reserved) 
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-6ut>part  E — Delegations  of  Authority 
by  the  Deputy  Secretary 

$  2.37    Director,  Office  of  Small  and 
Disadvantaged  Business  Utilization. 

(a)  Delegations.  Pursuant  to  §  2.15.  the 
following  delegations  of  authority  are 
made  by  the  Deputy  Secretary  to  the 
Director.  Office  of  Small  and 
Disadvantaged  Business  Utilization: 

(1)  The  Director.  Office  of  Small  and 
Disadvantaged  Business  Utilization, 
under  the  supervision  of  the  Deputy 
Secretary,  has  specific  responsibilities 
under  the  Small  Business  Act.  15  U.S.C. 
644  (k).  These  duties  include  being 
responsible  for  the  following: 

(i)  Administering  the  Departinent's 
small  and  disadvantaged  business 
activities  related  to  procurement 
contracts,  minority  bank  deposits,  and 
grants  and  loan  activities  affecting  small 
and  minority  business,  including 
women-owned  business,  Labor  Surplus 
Area  concerns,  and  the  small  business 
and  small  minority  business 
subcontracting  programs; 

(ii)  Providing  Departmentwide  liaison 
and  coordination  of  activities  related  to 
small  and  disadvantaged  business  with 
the  Small  Business  Administration  and 
others  in  the  public  and  private  sector; 

(iii)  Developing  policies  and 
procedures  required  by  the  applicable 
provisions  of  the  Small  Business  Act.  as 
amended  to  include  the  establishment 
of  goals;  and 

(iv)  Implementing  and  administering 
programs  described  under  sections  8 
and  15  of  the  Small  Business  Act,  as 
amended  (15  U.S.C.  637  and  644). 

(2)  In  addition  to  the  responsibilities 
in  paragraph  (a)(1)  of  this  section,  the 
following  delegations  of  authority  are 
made  by  the  Deputy  Secretary  of 
Agriculture  to  the  Director,  Office  of 
Small  and  Disadvantaged  Business 
Utilization: 

(i)  Pursuant  to  the  Office  of  Federal 
Procurement  Policy  Act  (Act),  as 
amended  (41  U.S.C.  401,  et  seq.),  is 
designated  as  the  Department's 
Advocate  for  Competition  with 
responsibility  for  sections  20  and  21  of 
the  Act  (41  U.S.C.  418  and  418a), 
including: 

(A)  Reviewing  the  prociu^ment 
activities  of  the  Department; 

(B)  Developing  new  initiatives  to 
increase  full  and  open  competition; 

(C)  Developing  goals  and  plans  and 
recommending  actions  to  increase 
competition; 

(D)  Challenging  conditions 
unnecessarily  restricting  competition  in 
the  acquisition  of  supplies  and  services; 

(E)  Designating  an  Advocate  for 
Competition  for  each  procuring  activity 
within  the  Department;  and 


(F)  Preparing  the  annual  report  to  the 
Congress  for  transmittal  by  the  Secretary 
on  activities  of  the  Advocate  for 
Competition. 

(b)  [Reserved] 

Subpart  F — Delegations  of  Authority 
by  the  Under  Secretary  for  Farm  and 
Foreign  Agricultural  Services 

§  2.40  Deputy  Under  Secretary  for  Farm 
and  Foreign  Agricultural  Services. 

Pursuant  to  §  2.16(a),  subject  to 
reservations  in  §  2.16(b).  and  subject  to 
policy  guidance  and  direction  by  the 
Under  Secretary,  the  following 
delegation  of  authority  is  made  to  the 
Deputy  Under  Secretary  for  Farm  and 
Foreign  Agricultiu^l  Services,  to  be 
exercised  only  during  the  absence  or 
unavailability  of  the  Under  Secretary: 
Perform  all  the  duties  and  exercise  all 
the  powers  which  are  now  or  which 
may  hereafter  be  delegated  to  the  Under 
Secretary  for  Farm  and  Foreign 
Agricultural  Services:  Provided,  that 
this  authority  shall  be  exercised  by  the 
respective  Deputy  Under  Secretary  in 
the  order  in  which  he  or  she  has  taken 
office  as  a  Deputy  Under  Secretary. 

%  2.42    Administrator,  Famfi  Service 
Agency. 

(a)  Delegations.  Pursuant  to 
§  2.16(a)(1)  through  (a)(4)  and  (a)(6) 
through  (a)(8),  subject  to  the 
reservations  in  §  2.16(b)(1),  the 
followring  delegations  of  authority  are 
made  by  the  Under  Secretary  for  Farm 
and  Foreign  Agricultural  Services  to  the 
Administrator,  Farm  Service  Agency: 

(1)  Formulate  policies  and  administer 
programs  authorized  by  the  Agricultural 
Adjustment  Act  of  1938,  as  amended  (7 
U.S.C.  1282,  et  seq.). 

(2)  Formulate  policies  and  administer 
programs  authorized  by  the  Agricultural 
Act  of  1949,  as  amended  (7  U.S.C.  1441, 
et  seq.),  except  the  provisions  of  section 
416(a)(1),  (a)(2)  and  (b)  of  the 
Agricultural  Act  of  1949,  as  amended, 
imless  specifically  provided  herein. 

(3)  Coordinate  and  prevent 
duplication  of  aerial  photographic  work 
of  the  Department,  including: 

(i)  Clearing  photography  projects; 

(ii)  Assigning  symbols  for  new  aerial 
photography,  maintaining  symbol 
records,  and  furnishing  symbol  books; 

(iii)  Recording  departmental  aerial 
photography  flow  and  coordinating  the 
issuance  of  aerial  photography  status 
maps  of  latest  coverage; 

(iv)  Promoting  interchange  of 
technical  information  and  techniques  to 
develop  lower  costs  and  better  quality; 

(v)  Representing  the  Department  on 
committees,  task  forces,  work  groups, 
and  other  similar  groups  concerned 


with  aerial  photography  acquisition  and 
reproduction; 

(vi)  Providing  a  Chairperson  for  the 
Photography  Sales  Committee  of  the 
Department; 

(vii)  Coordinating  development, 
preparation,  and  issuance  of 
specifications  for  aerial  photography  for 
the  Department; 

(viii)  Coordinating  and  performing 
procurement,  ins{}ection,  and 
application  of  specifications  for  USDA 
aerial  photography; 

(ix)  Providing  for  liaison  with  EROS 
Data  Center  to  support  USDA  programs 
and  research  with  satellite  imagery 
reproductions;  and      ' 

(x)  Maintaining  library  and  files  of 
USDA  aerial  film  and  retrieving  and 
supplying  reproductions  on  request. 

(4)  Administer  the  Agricultural 
Conservation  Program  under  title  X  of 
the  Agricultural  Act  of  1970,  as 
amended  (16  U.S.C.  1501,  et  seq.),  and 
under  the  Soil  Conservati9n  and 
Domestic  Allotment  Act,  as  amended 
(16  U.S.C.  590g,  et  seq.). 

(5)  Administer  responsibilities  and 
functions  assigned  under  the  Defense 
Production  Act  of  1950.  as  amended  (50 
U.S.C.  App.  2061,  et  seq.),  and  title  VI 
of  the  Robert  T.  Stafford  Disaster  Relief 
and  Emergency  Assistance  Act  (42 
U.S.C.  5195,  et  seq.),  relating  to 
agricultural  production;  food 
processing,  storage,  and  distribution  of 
farm  equipment  and  fertilizers, 
rehabilitation  and  use  of  feed, 
agricultural  and  related  agribusiness 
facilities;  and  farm  credit  and  financial 
assistance. 

(6)  Administer  the  Emergency 
Conservation  Program  under  the 
Agricultural  Credit  Act  of  1978,  as 
amended  (16  U.S.C.  2201,  et  seq.). 

(7)  Conduct  fiscal,  accounting  and 
claims  functions  relating  to  CCC 
programs  for  which  the  Foreign 
Agricultural  Service  has  been  delegated 
authority  under  §  2.43  and,  in 
conjunction  with  other  agencies  of  the 
U.S.  Government,  develop  and 
formulate  agreements  to  reschedule 
amounts  due  from  foreign  countries. 

(8)  Conduct  assigned  activities  under 
the  Strategic  and  Critical  Materials 
Stockpiling  Act,  as  amended  (50  U.S.C. 
98,  et  seq.). 

(9)  Supervise  and  direct  Farm  Service 
Agency  State  and  county  offices  and 
designate  functions  to  be  performed  by 
Farm  Service  Agency  State  and  county 
committees. 

(10)  Administer  the  Dairy  Indemnity 
Program  under  the  Act  of  August  13, 
1968,  as  amended  (7  U.S.C.  450j,  et 
sea.). 

(11)  Administer  procurement, 
processing,  handling,  distribution. 
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disposition,  transportation,  payment, 
and  related  services  with  respect  to 
surplus  removal  and  supply  operations 
which  are  carried  out  under  section  210 
of  the  Agricultural  Act  of  1956  (7  U.S.C. 
1859).  the  Act  of  August  19. 1958.  as 
amended  (7  U.S.C.  1431  note),  and 
section  709  of  the  Food  and  Agriculture 
Act  of  1965,  as  amended  (7  U.S.C. 
1446a-l).  except  as  delegated  to  the 
Under  Secretary  for  Food,  Nutrition, 
and  Consumer  Services  in  §  2.19  and  to 
the  Under  Secretary  for  Farm  and 
Foreign  Agricultural  Services  in 
§  2.16(a)(3).  and  assist  the  Food  and 
Consimier  Servicc^nd  the  Agricultural 
Marketing  Service  in  the  procurement, 
handling,  payment,  and  related  services 
under  section  32  of  the  Act  of  August 
24, 1935,  as  amended  (7  U.S.C.  612c), 
the  Act  of  June  28,  1937,  as  amended  (7 
U.S.C.  713c),  the  National  School  Lunch 
Act,  as  amended  (42  U.S.C.  1751,  et 
seq.],  section  8  of  the  Child  Nutrition 
Act  of  1966,  as  amended  (42  U.S.C. 
1777),  section  311  of  the  Older 
Americans  Act  of  1965,  as  amended  (42 
U.S.C.  3Q30a),  and  section  4(a)  of  the 
Agricultiire  and  Consimier  Protection 
Act  of  1973,  as  amended  (7  U.S.C.  612c 
note),  and  section  1114  of  the 
Agriculture  and  Food  Act  of  1981  (7 
U.S.C.  1431e). 

(12)  Administer  commodity 
procurement  and  supply,  transportation 
(other  than  from  point  of  export,  except 
for  movement  to  trust  territories  or 
possessions),  handling,  payment,  and 
related  services  in  connection  with 
programs  under  titles'^  and  III  of  Public 
Law  480  (7  U.S.C.  1691,  1701,  et  seq.), 
and  payment  and  related  services  with 
respect  to  export  programs  and  barter 
operations. 

(13)  Administer  Wool  and  Mohair 
Programs  under  the  National  Wool  Act 
of  1954.  as  amended  (7  U.S.C.  1781,  et 
seq.],  and,  in  accordance  with  section 
708  of  that  Act  (7  U.S.C.  1787).  conduct 
referenda,  withhold  funds  (for 
advertising  and  promotion)  from 
payments  made  to  producers  under 
section  704  of  that  Act  (7  U.S.C.  1783). 
and  transfer  such  funds  to  the  person  or 
agency  designated  by  the  Assistant 
Secretary  for  Marketing  and  Regulatory 
Programs. 

(14)  Administer  the  Agricultiiral 
Foreign  Investment  Disclosure  Act  of 
1978  (7  U.S.C.  3501,  et  seq.)  except 
those  functions  delegated  in 
§2.21(a)(8)(xi). 

(15)  Administer  energy  management 
activities  as  assigned. 

(16)  Conduct  producer  referenda  of 
commodity  promotion  programs  under 
the  Beef  Research  and  Information  Act, 
as  amended  (7  U.S.C.  2901,  et  seq.)  and 
the  Agricultural  Promotion  Programs 


Act  of  1990,  as  amended  (7  U.S.C.  6001. 

etseq.).' 

(17)  Conduct  field  operations  of 
diversion  programs  for  firesh  fruits  and 
vegetables  under  section  32  of  the  Act 
of  August  29. 1935. 

(18)  Administer  the  U.  S.  Warehouse 
Act.  as  amended  (7  U.S.C.  241-273), 
and  perform  compliance  examinations 
for  Farm  Service  Acency  programs. 

(19)  Administer  the  provisions  of  the 
Soil  Conservation  and  Domestic 
Allotment  Act  relating  to  assignment  of 
payments  (16  U.S.C.  590h(g)). 

(20)  Formulate  and  carry  out  the 
Conservation  Reserve  Program  under 
the  Food  Secxirity  Act  of  1985.  as 
amended  (16  U.S.C.  1231.  et  seq.). 

(21)  Cariry  out  functions  relating  to 
highly  erodible  land  and  wetland 
conservation  under  sections  1211-1213 
and  1221-1223  of  the  Food  Security  Act 
of  1985.  as  amended  (16  U.S.C.  3811- 
3813  and  3821-3823). 

(22)  With  respect  to  land  and  facilities 
under  his  or  her  authority,  exercise  the 
functions  delegated  to  the  Secretary  by 
ExecuUve  Order  12580,  3  CFR,  1987 
Comp.,  p.  193,  under  the  following 
provisions  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of  1980 
("the  Act"),  as  amended: 

(i)  Sections  104(a),  (b),  and  (c)(4)  of 
the  Act  (42  U.S.C.  9604(a),  (b),  and 
(c)(4)),  with  respect  to  removal  and 
remedial  actions  in  the  event  of  release 
or  threatened  release  of  a  hazardous 
substance,  pollutant,  or  contaminant 
into  the  environment; 

(ii)  Sections  104(eHh)  of  the  Act  (42 
U.S.C.  9604(e)-(h)),  with  respect  to 
information  gathering  and  access 
requests  and  orders;  compliance  with 
Federal  health  and  safety  standards  and 
wage  and  labor  standards  applicable  to 
covered  work;  and  emergency 
procurement  powers; 

(iii)  Section  104(i)(ll)  of  the  Act  (42 
U.S.C.  9604(i)(ll)),  vfi\h  respect  to  the 
reduction  of  exposure  to  significant  risk 
to  himian  health; 

(iv)  Section  104(j)  of  the  Act  (42 
U.S.C.  9604(j)),  with  respect  to  the 
acquisition  of  real  property  and  interests 
in  real  property  required  to  conduct  a 
remedial  action; 

(v)  The  first  two  sentences  of  section 
105(d)  of  the  Act  (42  U.S.C.  9605(d)), 
with  respect  to  petition  for  preliminary 
assessment  of  a  release  or  threatened 
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(vi)  Section  105(f)  of  the  Act  (42 
U.S.C.  9605(f)),  with  respect  to 
consideration  of  the  availability  of 
qualified  minority  firms  in  awarding 
contracts,  but  excluding  that  portion  of 
section  105(f)  pertaining  to  the  annual 
report  to  Congress; 


(vii)  Section  109  of  the  Act  (42  U.S.C.*" 
9609),  with  respect  to  the  assessment  of 
civil  penalties  for  violations  of  section 
122  of  the  Act  (42  U.S.C.  9622),  and  the 
granting  of  awards  to  individuals 
providing  information; 

(viii)  Section  111(f)  of  the  Act  (42 
U.S.C.  9611(f)),  with  respect  to  the 
designation  of  officials  who  may 
obhgate  money  in  the  Hazardous 
Substances  Superfund; 

(ix)  Section  113(k)  of  the  Act  (42 
U.S.C.  9613(k)),  with  respect  to 
establishing  an  administrative  record 
upon  which  to  base  the  selection  of  a 
response  action  and  identifying  and 
notifying  potentially  responsible  parties; 

(x)  Section  116(a)  of  the  Act  (42 
U.S.C.  9616(a)).  with  respect  to 
preliminary  assessment  and  site 
inspection  of  facilities; 

(xi)  Sections  117(a)  and  (c)  of  the  Act 
(42  U.S.C.  9617(a)  and  (c)).  with  respect 
to  public  participation  in  the 
preparation  of  any  plan  for  remedial 
action  and  explanation  of  variances 
from  the  final  remedial  action  plan  for 
any  remedial  action  or  enforcement 
action,  including  any  settlement  or 
consent  decree  entered  into; 

(xii)  Section  119  of  the  Act  (42  U.S.C. 
9119).  with  respect  to  indemnifying 
response  action  contractors; 

(xiii)  SecUon  121  of  the  Act  (42  U.S.C. 
9621).  with  respect  to  cleanup 
staildards;  and 

(xiv)  Section  122  of  the  Act  (42  U.S.C. 
9622).  with  respect  to  settlements,  but 
excluding  section  122(b)(1)  of  the  Act 
(42  U.S.C.  9622(b)(1)).  related  to  mixed 
funding  agreements. 

(23)  Wim  respect  to  facilities  and 
activities  under  his  or  her  authority,  to 
exercise  the  authority  of  the  Secretary  of 
Agriculture  pursuant  to  section  1-102 
related  to  compliance  with  applicable 
pollution  control  standards  and  section 
1-601  of  Executive  Order  12088.  3  CFR. 
1978  Comp.,  p.  243,  to  enter  into  an 
inter-agency  agreement  with  the  United 
States  Environmental  Protection 
Agency,  or  an  administrative  consent 
order  or  a  consent  judgment  in  an 
appropriate  State,  interstate,  or  local 
agency,  containing  a  plan  and  schedule 
to  achieve  and  maintain  compliance 
with  applicable  pollution  control 
standards  established  pursuant  to  the 
following: 

(i)  Solid  Waste  Disposal  Act,  as 
amended  by  the  Resource  Conservation 
and  Recovery  Act,  as  further  amended 
by  the  Hazardous  and  Solid  Waste 
Amendments,  and  the  Federal  Facility 
Compliance  Act  (42  U.S.C.  6901,  et 
seq.); 

(ii)  Federal  Water  Pollution 
Prevention  and  Control  Act.  as  amended 
(33  U.S.C.  1251.  etseq.); 


(iii)  Safe  Drinking  Water  Act,  as 
amended  (42  U.S.C.  300f,  et  seq.); 

(iv)  Clean  Air  Act,  as  amended  (42 
U.S.C.  7401.  etseq.); 

(v)  Noise  Control  Act  of  1972,  as 
amended  (42  U.S.C.  4901,  et  seq.); 

(vi)  Toxic  Substances  Control  Act,  as 
amended  (15  U.S.C.  2601,  et  seq.); 

(vii)  Federal  Insecticide,  Fungicide, 
and  Rodenticide  Act,  as  amended  (7 
U.S.C.  136,  et  seq.);  and 

(viii)  Comprehensive  Envirorunental 
Response,  Compensation,  and  Liability 
Act  of  1980,  as  amended  by  the 
Superfund  Amendments  and 
Reauthorization  Act  of  1986  (42  U.S.C. 
9601,  etseq.). 

(24)  Administer  the  Integrated  Farm 
Management  Program  under  section 
1451  of  the  Food,  Agriculture. 
Conservation,  and  Trade  Act  of  1990.  as 
amended  (7  U.S.C.  5822). 

(25)  Administer  the  provisions  of 
section  326  of  the  Food  and  Agricultural 
Act  of  1962.  as  amended  (7  U.S.C. 
1339c).  as  they  relate  to  any  Farm 
Service  Agency  administered  program. 

(26)  Conduct  an  Options  Pilot 
Program  pursuant  to  sections  1151-1156 
of  the  Food,  Agriculture,  Conservation, 
and  Trade  Act  of  1990,  as  amended  (7 
U.S.C.  1421  note). 

(27)  Formulate  and  administer 
regulations  regarding  program 
ineligibility  resulting  from  convictions 
under  Federal  or  State  law  of  planting, 
cultivating,  growing,  producing, 
harvesting,  or  storing  a  controlled 
substance,  as  required  under  section 
1764  of  the  Food  Security  Act  of  1985 
(21  U.S.C.  881a). 

(28)  Administer  the  Consolidated 
Farm  and  Rural  t)evelopment  Act  (7 
U.S.C.  1921,  et  seq.)  except  for  the 
authority  contained  in  the  following 
sections: 

(i)  SecUon  303(a)(2)  and  (3)  (7  U.S.C. 
1923(a)(2)  and  (3)),  relating  to  real  estate 
loans  for  recreation  and  non-farm 
purposes; 

(ii)  The  authority  in  section  304(b)  (7 
U.S.C.  1924(b)),  relating  to  small 
business  enterprise  loans; 

(iii)  Section  306  (7  U.S.C.  1926). 
relating  to  all  programs  in  that  section; 

(iv)  Section  306A  (7  U.S.C.  1926a)  and 
Section  306B  (7  U.S.C.  1926b),  relating 
to  the  Emergency  Community  Water 
Assistance  Grant  Programs; 

(v)  Section  306C  (7  U.S.C.  1926c)  to 
administer  the  water  and  waste  facility 
loans  and  grants  to  alleviate  health 
risks; 

(vi)  Sections  309  (7  U.S.C.  1929)  and 
309A  (7  U.S.C.  1929a),  regarding  assets 
and  programs  related  to  rural 
development; 

(vii)  Section  310A  (7  U.S.C.  1931), 
relating  to  watershed  and  resource 
conservation  and  development  loans; 


(viii)  Section  310B  (7  U.S.C.  1932). 
regarding  rural  industrialization 
assistance; 

(ix)  Section  312(b)  (7  U.S.C.  1942(b)), 
relating  to  small  business  enterprises; 

(x)  Section  342  (7  U.S.C.  1013a); 

(xi)  Section  364  (7  U.S.C.  2006f), 
section  365  (7  U.S.C.  2008),  section  366 
(7  U.S.C.  2008a),  section  367  (7  U.S.C. 
2008b),  and  section  368  (7  U.S.C. 
2008c),  regarding  assets  and  programs 
related  to  rural  development;  and 

(xli)  Administrative  provisions  of 
subtitle  D  of  the  Consolidated  Farm  and 
Rural  Development  Act  related  to  Rural 
Utilities  Service,  Rural  Business  and 
Cooperative  Development  Service,  and 
Rural  Housing  and  Community 
Development  Service  activities. 

(29)  Collect,  service,  and  liquidate 
loans  made  or  insured  by  the  Farm 
Service  Agency,  or  its  predecessor 
agencies. 

(30)  Administer  the  Rural 
Rehabilitation  Corporation  Trust 
Liquidation  Act  (40  U.S.C.  440,  et  seq.), 
and  trust,  liquidation,  and  other 
agreements  entered  into  pursuant 
thereto. 

(31)  Make  grants  and  enter  into 
contracts  and  other  agreements  to 
provide  outreach  and  technical 
assistance  to  socially  disadvantaged 
farmers  and  ranchers  under  7  U.S.C. 
2279. 

(32)  Administer  Farmers  Home 
Administration  or  any  successor  agency 
assets  conveyed  in  trust  under  the 
Participation  Sales  Act  of  1966  (12 
U.S.C.  1717). 

(33)  Administer  the  emergency  loan 
and  guarantee  programs  under  sections 
232.  234.  237,  and  253  of  the  Disaster 
Relief  Act  of  1970  (Pub.  L.  No.  91-606), 
the  Disaster  Relief  Act  of  1969  (Pub.  L. 
No.  91-79),  Pub.  L.  No.  92-385, 
approved  August  16,  1972,  and  the 
Emergency  Livestock  Credit  Act  of  1974 
(Pub.  L.  No.  93-357),  as  amended. 

(34)  Administer  loans  to  homestead  or 
desertland  entrymen  and  purchasers  of 
land  in  reclamation  projects  or  to  an 
entryman  under  the  desertland  law  (7 
U.S.C.  1006a  and  1006b). 

(35)  Administer  the  Federal  Claims 
Collection  Act  of  1966,  as  amended  (31 
U.S.C.  3711,  et  seq.),  and  joint 
regulations  issued  pursuant  thereto  by 
the  Attorney  General  and  the 
Comptroller  General  (4  CFR  chapter  U), 
with  respect  to  claims  of  the  Farm 
Service  Agency. 

(36)  Service,  collect,  settle,  and 
liquidate: 

(i)  Deferred  land  purchase  obligations 
of  Individuals  under  the  Wheeler-Case 
Act  of  August  11, 1939,  as  amended  (16 
U.S.C.  590y),  and  under  the  item, 
"Water  Conservation  and  Utilization 


projects"  in  the  Department  of  the 
Interior  Appropriation  Act,  1940  (53 
Stat.  719),  as  amended; 

(ii)  Puerto  Rican  Hurricane  Rehef 
loans  under  the  Act  of  July  11,  1956  (70 
Stat.  525);  and 

(ill)  Loans  made  in  conformance  with 
section  4  of  the  Southeast  Hurricane 
Disaster  ReUef  Act  of  1965  (79  Stat. 
1301). 

(37)  Administer  loans  to  Indian  tribes 
and  tribal  corporations  (25  U.S.C.  488- 
492). 

(38)  Administer  the  State  Agricultxiral 
Loan  Mediation  Program  under  title  5  of 
the  Agricultural  Credit  Act  of  1987  (7 
U.S.C.  5101,  etseq.). 

(39)  Administer  financial  assistance 
programs  relating  to  Economic 
Opportunity  Loans  to  Cooperatives 
under  part  A  of  title  in  and  part  D  of 
title  I  and  the  necessarily  related 
functions  in  title  VI  of  the  Economic 
Opportimlty  Act  of  1964,  as  amended 
(42  U.S.C. 2763-2768,  2841-2855,  2942, 
2943(b),  2961).  delegated  by  the  Director 
of  the  Office  of  Economic  Opportunity 
to  the  Secretary  of  Agriculture  by 
documents  dated  October  23,  1964  (29 
FR  14764),  and  June  17.  1968  (33  FR 
9850).  respectively. 

(40)  Exercise  all  authority  and 
discretion  vested  in  the  Secretary  by 
section  331(c)  of  the  Consolidated  Farm 
and  Rural  Development  Act.  as 
amended  by  section  2  of  the  Farmers 
Home  Administration  Improvement  Act 
of  1994.  Pub.  L.  No.  103-248  (7  U.S.C. 
1981(c).  including  the  following: 

(i)  Determine,  with  the  concurrence  of 
the  General  Counsel,  which  actions  are 
to  be  referred  to  the  Department  of 
Justice  for  the  conduct  of  litigation,  and 
refer  such  actions  to  the  Department  of 
Justice  through  the  General  Counsel; 

(ii)  Determine,  with  the  concurrence 
of  the  General  Counsel,  which  actions 
are  to  be  referred  to  the  General 
Counsel,  for  the  conduct  of  litigation 
and  refer  such  actions;  and 

(iii)  Enter  into  contracts  with  private 
sector  attorneys  for  the  conduct  of 
litigation,  with  the  concurrence  of  the 
General  Counsel,  after  determining  that 
the  attorneys  will  provide  competent 
and  cost  effective  representation  for  the 
Farm  Service  Agency. 

(41)  Provide  supervision  of  the 
Federal  Crop  Insurance  Corporation. 

(42)  Administer  the  provisions 
concerning  the  end-use  certificate 
system  authorized  pursuant  to  section 
301(f)  of  the  North  American  Free  Trade 
Implementation  Act  (19  U.S.C.  3391(f)). 

(43)  Determine  the  type  and  quantity 
of  commodities  that  are  available  for 
programming  under  section  416(b)  of 
the  Agricuhural  Act  of  1949  (7  U.S.C. 
1431(b)),  and  the  Food  for  Progress  Act 
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of  1985  (7  U.S.C.  1736o),  and  charge  for 
the  processing,  padtaging. 
transportation,  handling  and  deUvery  to 
port  of  such  commodities  in  connection 
therewith. 

(b)  Reservations.  The  following 
authorities  are  reserved  to  the  Under 
Secretary  for  Farm  and  Foreign 
Agricultural  Services: 

(1)  Designating  counties  and  areas  for 
emergency  programs  under  Pub.  L.  No. 
85-58,  as  amended. 

(2)  Making  and  issuing  notes  to  the 
Secretary  of  the  Treasury  for  the 
purposes  of  the  AgricuUural  Credit 
Insurance  Fund  as  authorized  by  the 
Consohdated  Farm  and  Rural 
Development  Act  (7  U.S.C.  1929). 

§2.43    AdnUnlstTBtor,  Foreign  Agricultural 
Service. 

(a)  Delegations.  Pursuant  to 
§  2.16(a)(3)  and  (a)(6),  subject  to 
reservations  in  §  2.16(b)(2),  the 
following  delegations  of  authority  are 
made  by  the  Under  Secretary  for  Farm 
and  Foreign  Agricultural  Services  to  the 
Administrator,  Foreign  Agricultural 

Servicer 

(1)  Coordinate  the  carrying  out  by 
Department  agencies  of  their  functions 
involving  foreign  agriculture  poUcies 
and  programs  and  their  operations  and 
activities  in  foreign  areas.  Act  as  liaison 
on  these  matters  and  functions  relating 
to  foreign  agriculture  between  the 
Department  of  Agriculture  and  the 
Department  of  State,  the  United  States 
Trade  Representative,  the  Trade  Pohcy 
Committee,  the  Agency  for  International 
Development  and  other  departments, 
agencies  and  committees  of  the  U.S. 
Government,  foreign  governments,  the 
Organization  for  Economic  Cooperation 
and  Development,  the  European  Union, 
the  Food  and  Agriculture  Organization 
of  the  United  Nations,  the  International 
Bank  for  Reconstruction  and 
Development,  the  Inter- American 
Development  Bank,  the  Organization  of 
American  States,  and  other  public  and 
private  United  States  and  international 
organizations,  and  the  contracting 
parties  to  the  General  Agreement  on 
Tariffs  and  Trade  (GATT)  and  the  World 
Trade  Organization  (WTO). 

(2)  Conduct  functions  of  the 
Department  relating  to  GATT,  WTO,  the 
Trade  Expansion  Act  of  1962  (19  U.S.C. 
1801.  et  seq.).  the  Trade  Act  of  1974  (19 
U.S.C.  2101,  et  seq.),  the  Trade 
Agreements  Act  of  1979  (19  U.S.C.  2501 
et  seq.),  the  Omnibus  Trade  and 
CompeUtion  Act  of  1988  (19  U.S.C. 
2901,  et  seq.),  the  provisions  of  subtitle 
B  of  title  in  of  the  North  American  Free 
Trade  Agreement  Implementation  Act 
(except  the  provisions  concerning  the 
end-use  certificate  system  authorized 


pursuant  to  section  321(f)  of  that  Act  (19 
U.S.C.  3391(f))  delegated  to  the 
Administrator,  Farm  Service  Agency), 
and  other  legislation  affecting 
international  agricultural  trade 
including  the  programs  designed  to 
reduce  foreign  tariffs  and  other  trade 
barriers. 

(3)  Conduct  studies  of  worldwnde 
production,  trade,  marketing,  prices, 
consximption,  and  other  factors  affecting 
exports  and  imports  of  U.S.  agricultural 
commodities;  obtain  information  on 
methods  used  by  other  countries  to 
move  farm  commodities  in  world  trade 
on  a  competitive  basis  for  use  in  the 
development  of  programs  of  this 
Department;  provide  information  to 
domestic  producers,  the  agricultural 
trade,  the  pubUc  and  other  interests;  and 
promote  normal  commercial  markets 
abroad.  This  delegation  excludes  basic 
and  long-range  analyses  of  world 
conditions  and  developments  affecting 
supply,  demand,  and  trade  in  farm 
products  and  general  economic  analyses 
of  the  international  financial  and 
monetary  aspects  of  agricultural  afliairs 
as  assigned  to  the  Under  Secretary  for 
Research,  Education,  and  Economics. 

(4)  Administer  Departmental 
programs  concerned  with  development 
of  foreign  markets  for  agricultural 
products  of  the  United  States  except 
functions  relating  to  export  marketing 
operations  under  section  32,  of  the  Act 
of  August  23, 1935,  as  amended  (7 
U.S.C.  612c),  delegated  to  the  Assistant 
Secretary  for  Marketing  and  Regulatory 
Programs. 

(5)  Conduct  Department  activities  to 
carry  out  the  provisions  of  the 
International  Coffee  Agreement  Act  of 
1968  (19  U.S.C.  13560. 

(6)  Administer  functions  of  the 
Department  relating  to  import  controls 
including,  among  others,  functions 
under  section  22  of  the  Agricultural 
Adjustment  Act  of  1933,  as  amended  (7 
U.S.C.  624),  the  Harmonized  Tariff 
Schedule  of  the  United  States  (19  U.S.C. 
1202).  and  section  204  of  the 
Agricultxual  Act  of  1956,  as  amended  (7 
U.S.C.  1854)  but  not  including  those 
functions  reserved  to  the  Secretary 
imder  §  2.16(b)(2)  and  those  relating  to 
section  8e  of  the  Agricultural 
Adjustment  Act  of  1933,  as  amended  (7 
U.S.C.  608e-l),  as  assigned  to  the 
Assistant  Secretary  for  Marketing  and 
Regulatory  Programs. 

(7)  Represent  the  Department  on  the 
Interdepartmental  Committee  for  Export 
Control  and  conduct  Departmental 
activities  to  carry  out  the  provisions  of 
the  Export  Administration  Act  of  1969, 
as  amended  (50  U.S.C.  App.  2401,  et 
seq.),  except  as  reserved  to  the  Secretary 
under  §  2.16(b)(2). 


(8)  Exercise  the  Department's 
responsibilities  in  connection  with 
international  negotiations  of  the 
International  Wheat  Agreement  and  in 
the  administration  of  such  agreement. 

(9)  Provide  foreign  agricultural 
intelligence  and  oAer  foreign 
agricultural  services  in  support  of 
programs  administered  by  the 
Department  under  the  Defense 
Production  Act  of  1950,  as  amended  (50 
U.S.C.  App.  2061,  et  seq.),  and  title  VI 
of  the  Robert  T.  Stafford  Disaster  Relief 
and  Emergency  Assistance  Act  (42 
U.S.C.  5195,  etseq.). 

(10)  Conduct  economic  analyses 
pertaining  to  the  foreign  sugar  situation. 

(11)  Exercise  the  Department's 
functions  with  respect  to  the 
International  Sugar  Agreement  or  any 
such  future  agreements. 

(12)  Exercise  the  Department's 
responsibiUties  with  respect  to  tariff- 
rate  quotes  for  dairy  products  under 
chapter  4  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (19  U.S.C. 

1202). 

(13)  Serve  as  a  focal  point  for 
handling  quality  or  weight  discrepancy 
inquiries  from  foreign  buyers  of  U.S. 
agricultural  commodities  to  insure  that 
they  are  investigated  and  receive  a 
timely  response  and  that  reports  thereof 
are  made  to  appropriate  parties  and 
government  officials  in  order  that 
corrective  action  may  be  taken. 

(14)  Formulate  policies  and 
administer  programs  and  activities 
authorized  by  the  Agricultural  Trade 
Act  of  1978,  as  amended  (7  U.S.C.  5601, 

et  seq.). 

(15)  Formulate  policies  and 
administer  barter  programs  under  which 
agricultural  commodities  are  exported. 

(16)  Perform  functions  of  the 
Department  in  connection  with  the 
development  and  implementation  of 
agreements  to  finance  the  sale  and 
exportation  of  agricultural  commodities 
on  long-term  credit  or  for  foreign 
currencies  under  Public  Law  480  (7 
U.S.C.  1691,  1701,  etseq.). 

(17)  Coordinate  within  the 
Department  activities  arising  under 
Public  Law  480  (except  as  delegated  to 
the  Under  Secretary  for  Research, 
Education,  and  Economics  in 
§  2.21(a)(8),  and  to  represent  the 
Department  in  its  relationships  in  such 
matters  with  the  Department  of  State, 
any  interagency  committee  on  Public 
Law  480,  and  other  departments, 
agencies  and  committees  of  the 
Government. 

(18)  Formulate  policies  and 
implement  programs  to  promote  the 
export  of  dairy  products,  as  authorized 
under  section  153  of  the  Food  Security 
Act  of  1985,  as  amended  (15  U.S.C. 


713a-14),  and  of  sunflowerseed  oil  and 
cottonseed  oil,  as  authorized  under 
section  301(b)(2)(A)  of  the  Disaster 
Assistance  Act  of  1988,  as  amended  (7 
U.S.C.  1464  note). 

(19)  Formulate  policies  and 
implement  a  program  for  the  export 
sales  of  dairy  products,  as  authorized  by 
section  1163  of  the  Food  Security  Act  of 
1985  (7  U.S.C.  1731  note). 

(20)  Carry  out  activities  relating  to  the 
sale,  reduction,  or  cancellation  of  debt, 
as  authorized  by  title  VI  of  the 
Agricultural  Trade  and  Development 
Act  of  1954,  as  amended  (7  U.S.C.  1738. 
et  seq.). 

(21)  Carry  out  debt-for-health-and- 
protection  swaps,  as  authorized  by 
section  1517  of  the  Food,  Agriculture, 
Conservation,  and  Trade  Act  of  1990  (7 
U.S.C.  1706). 

(22)  Allocate  among  the  various 
export  programs  agricultural 
commodities  determined  under 

§  2.16(a)(3)(xix)  to  be  available  for 
export. 

(23)  Maintain  a  worldwide 
agricultural  intelligence  and  reporting 
system,  including  provision  for  foreign 
agricultural  representation  abroad  to 
protect  and  promote  U.S.  agricultural 
interests,  and  to  acquire  information  on 
demand,  competition,  marketing,  and 
distribution  of  U.S.  agricultural 
commodities  abroad  pursuant  to  title  VI 
of  the  Agricultural  Act  of  1954,  as 
amended  (7  U.S.C.  1761-1768). 

(24)  Plan  and  carry  out  programs  and 
activities  under  the  foreign  market 
promotion  authority  of  the  Wheat 
Research  and  Promotion  Act  (7  U.S.C. 
1292  note);  the  Cotton  Research  and 
Promotion  Act  (7  U.S.C.  2102-2118); 
section  610  of  the  Agricultural  Act  of 
1970  (7  U.S.C.  2119);  the  Potato 
Research  and  Promotion  Act  (7  U.S.C. 
2611-2627);  the  Egg  Research  and 
Consumer  Information  Act  of  1974  (7 
U.S.C.  2701-2718);  the  National  Wool 
Act  of  1954,  as  amended  (7  U.S.C.  1781- 
1 787):  the  Beef  Research  and 
Information  Act,  as  amended  (7  U.S.C. 
2901-2918);  the  Wheat  and  Wheat 
Foods  Research  and  Nutrition  Education 
Act  (7  U.S.C.  3401-3417);  subtitle  B  of 
title  I  of  the  Dairy  and  Tobacco 
Adjustment  Act  of  1983  (7  U.S.C.  4501- 
4513);  the  Pecan  Promotion  and 
Research  Act  of  1990  (7  U.S.C.  6001- 
6013);  the  Mushroom  Promotion, 
Research,  and  Consumer  Information 
Act  of  1990  (7  U.S.C.  6101-6112);  the 
Lime  Research,  Promotion  and 
Consimier  Information  Act  of  1990  (7 
U.S.C.  6201-6212);  and  the  Soybean 
Promotion,  Research,  and  Consimier 
Information  Act  of  1990  (7  U.S.C.  6301- 
6311).  This  authority  includes 
determining  the  programs  and  activities 


to  be  undertaken  and  assuring  that  they 
are  coordinated  with  the  overall 
departmental  programs  to  develop 
foreign  markets  for  U.S.  agricultural 
products. 

(25)  Establish  and  administer 
regulations  relating  to  foreign  travel  by 
employees  of  the  Department. 
Regulations  will  include,  but  not  be 
limited  to,  obtaining  and  controlling 
passports,  obtaining  visas,  coordinating 
Department  of  State  medical  clearances 
and  imposing  requirements  for 
itineraries  and  contacting  the  Foreign 
Agricultural  Affairs  Officers  upon 
arrival  in  the  Officers'  country(ies)  of 
responsibility. 

(26)  Administer  the  Foreign  Service 
personnel  system  for  the  Department  in 
accordance  with  22  U.S.C.  3922,  except 
as  otherwise  delegated  in  §  2.80(a)(1), 
but  including  authority  to  represent  the 
Department  of  Agriculture  in  all 
interagency  consultations  and 
negotiations  with  the  other  foreign 
agencies  with  respect  to  joint 
regulations  and  authority  to  approve 
regulations  issued  by  the  E>epartment  of 
State  relating  to  the  administration  of 
the  Foreign  Service. 

(27)  Establish  and  maintain  U.S. 
Agricultural  Trade  Offices  to  develop, 
maintain  and  expand  international 
markets  for  U.S.  agricultural 
commodities  in  accordance  with  title  IV 
of  Pub.  L.  No.  95-501  (7  U.S.C.  1765a- 

g)- 

(28)  Administer  the  programs  imder 

section  416(b)  of  the  Agricultural  Act  of , 
1949,  as  amended  (7  U.S.C.  1431(b)), 
relating  to  the  foreign  donation  of  CCC 
stocks  of  agricultural  commodities, 
except  as  otherwise  delegated  in 
§2.42(a)(43). 

(29)  Administer  section  214  of  the 
Tobacco  Adjustment  Act  of  1983  (7 
U.S.C.  509). 

(30)  Administer  section  1558  of  the 
Food,  Agriculture,  Conservation,  and 
Trade  Act  of  1990  (7  U.S.C.  958). 

(31)  Administer  programs  under  the 
Food  for  Progress  Act  of  1985  (7  U.S.C. 
1736o),  except  as  otherwise  delegated  in 
§2.42(a)(43). 

(32)  Serve  as  Department  adviser  on 
policies,  organizational  arrangements, 
budgets,  and  actions  to  accomplish 
International  Scientific  and  Technical 
Cooperation  in  Food  and  Agriculture. 

(33)  Administer  and  direct  the 
Department's  programs  in  international 
development,  technical  assistance,  and 
training  carried  out  under  the  Foreign 
Assistance  Act,  as  amended,  as 
requested  imder  such  act  (22  U.S.C. 
2151,  etseq.). 

(34)  Administer  and  coordinate 
assigned  Departmental  programs  in 
international  research  and  scientific  and 


technical  cooperation  with  other 
governmental  agencies,  land  grant 
universities,  international  organizations, 
international  agricultural  research 
centers,  and  other  institutions  (7  U.S.C. 
1624,3291). 

(35)  Direct  and  coordinate  the 
Department's  participation  in  scientific 
and  technical  matters  and  exchange 
agreements  between  the  United  States 
and  other  countries. 

(36)  Direct  and  coordinate  the 
Department's  work  with  international 
organizations  and  interagency 
committees  concerned  with  food  and 
agricultural  development  programs  [7 
U.S.C.  2201  and  2202). 

(37)  Coordinate  policy  formulation  for 
USDA  international  science  and 
technology  programs  concerning 
international  agricultural  research 
centers,  international  organizations,  and 
international  agricultural  research  and 
extension  activities  (7  U.S.C.  3291). 

(38)  Disseminate,  upon  request, 
information  on  subjects  connected  with 
agriculture  which  has  been  acquired  by 
USDA  agencies  that  may  be  useful  to  the 
U.S.  private  sector  in  expanding  foreign 
markets  and  investment  opportunities 
through  the  operation  of  a  Department 
information  center,  pursuant  to  7  U.S.C. 
2201. 

(39)  Enter  into  contracts,  grants, 
cooperative  agreements,  and  cost 
reimbursable  agreements  relating  to 
agricultural  research,  extension,  or 
teaching  activities  (7  U.S.C.  3318. 
3319a). 

(40)  Determine  amounts  reimbursable 
for  indirect  costs  under  international 
agricultural  programs  and  agreements  (7 
U.S.C.  3319). 

(41)  Administer  the  Cochran 
Fellowship  Program  (7  U.S.C.  3293). 

(42)  Determine  quantity  trigger  levels 
and  impose  additional  duties  under  the 
special  safeguard  measures  in 
accordance  with  U.S.  note  2  to 
subchapter  FV  of  chapter  99  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (19  U.S.C.  1202). 

(b)  [Reserved] 

Subpart  G — Delegations  of  Authority 
by  the  Under  Secretary  for  Rural 
Economic  and  Community 
Development 

§  2.45    Deputy  Under  Secretary  for  Rural 
Economic  and  Community  Development 

Pursuant  to  §  2.17(a),  subject  to 
reservations  in  §  2.17(b),  and  subject  to 
pohcy  guidance  and  direction  by  the 
Under  Secretary,  the  following 
delegation  of  authority  is  made  to  the 
Deputy  Under  Secretary  for  Rural 
Economic  and  Community 
Development,  to  be  exercised  only 
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during  the  absence  or  unavailability  of 
the  Under  Secretary:  Perform  all  the 
duties  and  exercise  all  the  powers 
which  are  now  or  which  may  hereafter 
be  delegated  to  the  Under  Secretary  for 
Rural  Economic  and  Community 
Development. 

S2.47    Administrator,  Rural  Utilities 
Service. 

(a)  Delegations.  Pursuant  to  §§2.17 
(a)(14)  and  (a)(16)  through  (a)(20),  and 
subject  to  policy  guidance  and  direction 
by  the  Under  Secretary  for  Rural 
Economic  and  Community 
Development,  the  following  delegations 
of  authority  are  made  by  the  Under 
Secretary  for  Rural  Economic  and 
Community  Development  to  the 
Administrator.  Rural  Utilities  Service: 

(1)  Administer  the  Rural 
Electrification  Act  of  1936.  as  amended 
(7  U.S.C.  901.  et  seq.)  except  for  rural 
economic  development  loan  and  grant 
programs;  (7  U.S.C.  940c  and  950aa,  et 
seq.y.  Provided,  however,  that  the 
Administrator  may  utilize  consultants 
and  attorneys  for  the  provision  of  legal 
services  pursuant  to  7  U.S.C.  918,  with 
the  concurrence  of  the  General  Counsel. 

(2)  Administer  the  Rural 
Electrification  Act  of  1938  (7  U.S.C.  903 

note). 

(3)  The  Administrator,  Rural  Utilities 
Service  is  designated  to  serve  as  the 
chief  executive  officer  of  the  Rural 
Telephone  Bank. 

(4)  Administer  the  following  sections 
of  the  Consolidated  Farm  and  Rural 
Development  Act  (7  U.S.C.  1921,  et 
seq.y. 

(i)  Section  306  (7  U.S.C.  1926),  related 
to  water  and  waste  fadUties; 

(ii)  Section  306A  (7  U.S.C.  1926a): 

(iii)  Section  306B  (7  U.S.C.  1926b); 

(iv)  SecUon  306C  (7  U.S.C.  1926c); 

(v)  SecUons  309  (7  U.S.C.  1929)  and 
309A  (7  U.S.C.  1929a),  relating  to  assets 
and  programs  related  to  watershed 
facilities,  resource  and  conservation 
facilities,  and  water  and  waste  faciUties; 

(vi)  Section  310A  (7  U.S.C.  1931), 
relating  to  watershed  and  resource 
conservation  and  development; 

(vii)  Section  310B(b)  (7  U.S.C. 
1932(b)); 

(viii)  Section  310B(i)),  relating  to 
loans  for  business  telecommunications 
partnerships; 

(ix)  Section  342  (7  U.S.C.  1013a);  and 

(x)  Administrative  Provisions  of 
subtitle  D  of  the  Consolidated  Farm  and 
Rural  Development  Act  relating  to  Rural 
Utilities  Service  activities; 

(5)  Administer  section  8,  and  those 
functions  with  respect  to  repayment  of 
obUgations  under  section  4,  of  the 
Watershed  Protection  and  Flood 
Prevention  Act  (16  U.S.C.  1006a,  1004) 


and  administer  the  Resource 
Conservation  and  Development  Program 
to  assist  in  carrying  out  resource 
conservation  and  development  projects 
in  rural  areas  under  section  32(e)  of  the 
Bankhead-Jones  Farm  Tenant  Act  (7 
U.S.C.  1011(e)). 

(6)  Administer  the  Water  and  Waste 
Loan  Program  (7  U.S.C.  1926-1). 

(7)  Administer  the  Rural  Wastewater 
Treatment  Circuit  Rider  Program  (7 
U.S.C.  1926  note). 

(8)  Collect,  service,  and  liquidate 
loans  made,  insured,  or  guaranteed  by 
the  Rural  Utilities  Service  or  its 
predecessor  agencies. 

(9)  Administer  the  Federal  Claims 
Collection  Act  of  1966  (31  U.S.C.  3711. 
et  seq.),  and  joint  regulations  issued 
pursuant  thereto  by  the  Attorney 
General  and  the  Comptroller  General  (4 
CFR  chapter  II),  with  respect  to  the 
claims  of  the  Rural  Utilities  Service. 

(10)  Administer  responsibilities  and 
function  assigned  under  the  Defense 
Production  Act  of  1950,  as  amended  (50 
U.S.C.  App.  2061.  et  seq.)  and  title  VI  of 
the  Robert  T.  Stafford  Disaster  Relief 
and  Emergency  Assistance  Act  (42 
U.S.C.  5195.  et  seq.),  relating  to  rural 
development  credit  and  financial  _ 
assistance. 

(11)  With  respect  to  land  and  facilities 
under  his  or  her  authority,  exercise  the 
functions  delegated  to  the  Secretary  by 
Executive  Order  12580,  3  CFR.  1987 
Comp..  p.  193,  under  the  following 
provisions  of  the  Comprehensive 
Environmental  Response. 
Compensation,  and  Liability  Act  of  1980 
("the  Act"),  as  amended: 

(i)  Sections  104  (a),  (b),  and  (c)(4)  of 
the  Act  (42  U.S.C.  9604(a),  (b),  and 
(c)(4)),  with  respect  to  removal  and 
remedial  actions  in  the  event  of  release 
or  threatened  release  of  a  hazardous 
substance,  pollutant,  or  contaminant 
into  the  environment; 

(ii)  Sections  104(e)-(h)  of  the  Act  (42 
U.S.C.  9604(e)-{h)),  with  respect  to 
information  gathering  and  access 
requests  and  orders;  compliance  with 
Federal  health  and  safety  standards  and 
wage  and  labor  standards  applicable  to 
covered  work;  and  emergency 
procurement  powers; 

(iii)  Section  104(i)(ll)  of  the  Act  (42 
U.S.C.  9604(i)(ll)),  vyrith  respect  to  the 
reduction  of  exposure  to  significant  risk 
to  human  health; 

(iv)  Section  104(j)  of  the  Act  (42 
U.S.C.  9604(j)),  with  respect  to  the 
acquisition  of  real  property  and  interests 
in  real  property  required  to  conduct  a 
remedial  action; 

(v)  The  first  two  sentences  of  section 
105(d)  of  the  Act  (42  U.S.C.  9605(d)), 
with  respect  to  petitions  for  preliminary 


assessment  of  a  release  or  threatened 

(vi)  Section  105(f)  of  the  Act  (42 
U.S.C.  9605(f)),  witii  respect  to 
consideration  of  the  availability  of 
qualified  minority  firms  in  awarding 
contracts,  but  excluding  that  portion  of 
section  105(f)  pertaining  to  the  aimual 
report  to  Congress; 

(vii)  Section  109  of  the  Act  (42  U.S.C. 
9609),  with  respect  to  the  assessment  of 
civil  penalties  for  violations  of  section 
122  of  the  Act  (42  U.S.C.  9622).  and  the 
granting  of  awards  to  individuals 
providing  information; 

(viii)  Section  111(f)  of  the  Act  (42 
U.S.C.  9611(f)).  with  respect  to  the 
designation  of  officials  who  may 
obligate  money  in  the  Hazardous 
Substances  Superfund; 

(ix)  Section  113(k)  of  the  Act  (42 
U.S.C.  9613(k)).  with  respect  to 
estabUshing  an  administrative  record 
upon  which  to  base  the  selection  of  a 
response  action  and  identifying  and 
notifying  potentially  responsible  parties; 

(x)  Section  116(a)  of  the  Act  (42 
U.S.C.  9616(a)).  Math  respect  to 
preliminary  assessment  and  site 
inspection  of  facilities; 

(xi)  Sections  117  (a)  and  (c)  of  the  Act 
(42  U.S.C.  9617  (a)  and  (c)).  VNrith  respect 
to  public  participation  in  the 
preparation  of  any  plan  for  remedial 
action  and  explanation  of  variances 
from  the  final  remedial  action  plan  for 
any  remedial  action  or  enforcement 
action,  including  any  settlement  or 
consent  decree  entered  into; 

(xii)  Section  119  of  the  Act  (42  U.S.C. 
9119).  with  respect  to  indemnifying 
response  action  contractors; 

(xiii)  Section  121  of  the  Act  (42  U.S.C. 
9621),  with  respect  to  cleanup 
standards;  and 

(xiv)  Section  122  of  the  Act  (42  U.S.C. 
9622).  with  respect  to  settlements,  but 
excluding  section  122(b)(1)  of  the  Act 
(42  U.S.C.  9622(b)(1)).  related  to  mixed 
funding  agreements. 

(12)  With  respect  to  facilities  and 
activities  under  his  or  her  authority,  to 
exercise  the  authority  of  the  Secretary  of 
Agriculture  pursuant  to  section  1-102 
related  to  compliance  with  applicable 
pollution  control  standards  and  section 
1-601  of  Executive  Order  12088,  3  CFR. 
1978  Comp.,  p.  243,  to  enter  into  an 
inter-agency  agreement  with  the  United 
States  Environmental  Protection 
Agency,  or  an  administrative  consent 
order  or  a  consent  judgment  in  an 
appropriate  State,  interstate,  or  local 
agency,  containing  a  plan  and  schedule 
to  achieve  and  maintain  compliance 
with  applicable  pollution  control 
standards  estabUshed  pursuant  to  the 
following: 


(i)  Solid  Waste  Disposal  Act,  as 
amended  by  the  Resource  Conservation 
and  Recovery  Act,  as  further  amended 
by  the  Hazardous  and  Solid  Waste 
Amendments,  and  the  Federal  FaciUty 
Comphance  Act  (42  U.S.C.  6901,  et 
seq.y. 

(ii)  Federal  Water  Pollution 
Prevention  and  Control  Act.  as  amended 
(33  U.S.C.  1251,  e(  seq.); 

(iii)  Safe  Drinking  Water  Act,  as 
amended  (42  U.S.C.  300f.  et  seq.); 

(iv)  Clean  Air  Act.  as  amended  (42 
U.S.C.  7401.  ef  seq.); 

(v)  Noise  Control  Act  of  1972,  as 
amended  (42  U.S.C.  4901,  et  seq.y 

(vi)  Toxic  Substances  Control  Act.  as 
amended  (15  U.S.C.  2601.  et  seq.y 

(vii)  Federal  Insecticide.  Fungicide, 
and  Rodenticide  Act,  as  amended  (7 
U.S.C.  136,  et  seq.);  and 

(viii)  Comprehensive  Enviroiunental 
Response,  Compensation,  and  Liability 
Act  of  1980,  as  amended  by  the 
Superfund  Amendments  and 
Reauthorization  Act  of  1986  (42  U.S.C. 
9601,  et  seq.y 

(13)  Administer  the  Distance  Learning 
and  Medical  Link  Programs  (7  U.S.C. 
950aaa,  et  seq.). 

(14)  Administer  water  and  waste 
facility  programs  and  activities  (7  U.S.C. 
1926-1). 

(b)  Reservations.  The  following 
authority  is  reserved  to  the  Under 
Secretary  for  Rural  Economic  and 
Community  Development: 

(1)  Making  and  issuing  notes  to  the 
Secretary  of  the  Treasury  for  the 
purposes  of  the  Rural  Development 
Insurance  Fund  as  authorized  by  the 
Consolidated  Farm  and  Rural 
Development  Act  (7  U.S.C.  1929a). 

(2)  Administering  loans  for  rural 
telephone  facilities  and  service  in  rural 
areas  as  authorized  by  the  Consohdated 
Farm  and  Rural  Development  Act  (7 
U.S.C.  1921,  e/ seq.). 

§  2.48    Administrator,  Rural  Business  and 
Cooperative  Development  Service. 

(a)  Delegations.  Piu-suant  to  §§2.17 
(a)(1),  (a)(2).  (a)(14).  (a)(16)  through 
(a)(19)  and  (a)(21).  subject  to 
reservations  in  §  2.17(b)(1),  and  subject 
to  policy  guidance  and  direction  by  the 
Under  Secretary  for  Rural  Economic  and 
Community  Development,  the  following 
delegations  of  authority  are  made  by  the 
Under  Secretary  for  Rural  Economic  and 
Community  Development  to  the 
Administrator,  Rural  Business  and 
Cooperative  Development  Service: 

(1)  Administer  the  rural  economic 
development  loan  and  grant  programs 
under  the  Rural  Electrification  Act  (7 
U.S.C.  940c  and  950aa,  et  seq.).  ■ 

(2)  Administer  the  following  sections 
of  the  Consolidated  Farm  and  Rural 


Development  Act  (7  U.5.C.  1921.  et 
seq.y 

(i)  Section  306(a)(ll)(A)  (7  U.S.C. 
1926(a)(ll)(A)).  related  grants  for 
business  technical  assistance  and 
planning; 

(ii)  Section  304(b)  (7  U.S.C.  1924(b)). 
relating  to  small  business  enterprises; 

(iii)  Sections  309  (7  U.S.C.  1929)  and 
309A  (7  U.S.C.  1929a).  relating  to  assets 
and  programs  related  to  rural 
development; 

(iv)  Section  310B  (7  U.S.C.  1932). 
relating  to  rural  industrialization 
assistance,  rural  busmess  enterprise 
grants  and  rural  technology  and 
cooperative  development  grants; 

(v)  Section  312(b)  (7  U.S.C.  1942(b)). 
relating  to  small  business  enterprises; 
and 

(vi)  Administrative  Provisions  of 
subtitle  D  of  the  Consolidated  Farm  and 
Rural  Development  Act  relating  to  Rural 
Business  and  Cooperative  Development 
Service  activities; 

(3)  Administer  Alcohol  Fuels  Credit 
Guarantee  Program  Accoimt  (Pub  L.  No. 
102-341.  106  Stat.  895). 

(4)  Administer  section  1323  of  the 
Food  Security  Act  of  1985  (7  U.S.C. 
1932  note). 

(5)  Admiiuster  loan  programs  in  the 
Appalachian  region  under  sections  203 
and  204  of  the  Appalachian  Regional 
Development  Act  of  1965  (40  U.S.C. 
App.  204). 

(6)  Administer  section  601  of  the 
Powerplant  and  Industrial  Fuel  Use  Act 
of  1978  (Pub.  L.  No.  95-620). 

(7)  Administer  the  Drought  and 
Disaster  Guaranteed  Loan  program 
under  section  331  of  the  Disaster 
Assistance  Act  of  1988  (7  U.S.C.  1929a 
note). 

(8)  Administer  the  Disaster  Assistance 
for  Rural  Business  Enterprises 
Guaranteed  Loan  Program  under  section 
401  of  the  Disaster  Assistance  Act  of 
1989  (7  U.S.C.  1929a  note). 

(9)  Administer  the  Rural  Economic 
Development  Demonstration  Grant 
Program  (7  U.S.C.  2662a). 

(10)  Administer  the  Economically 
Disadvantaged  Rural  Community  Loan 
program  (7  U.S.C.  6616). 

(11)  Administer  the  Alternative 
Agricultural  Research  and 
Commercialization  Act  of  1990,  (7 
U.S.C.  5901.  ef  seq.). 

(12)  Administer  programs  authorized 
by  the  Cooperative  Marketing  Act  of 
1926  (7  U.S.C.  451-457). 

(13)  Carry  out  the  responsibilities  of 
the  Secretary  of  Agriculture  relating  to 
the  marketing  aspects  of  cooperatives, 
including  economic  research  and 
analysis,  the  application  of  economic 
research  findings,  technical  assistance 
to  existing  and  developing  cooperatives. 


education  on  cooperatives,  and 
statistical  information  pertaining  to 
cooperatives  as  authorized  by  the 
Agricultural  Marketing  Act  of  1946  (7 
U.S.C.  1621-1627). 

(14)  Work  with  institutions  and 
international  organizations  throughout 
the  world  on  subjects  related  to  the 
development  and  operation  of 
agricultural  cooperatives.  Such  work 
may  be  carried  out  by: 

(i)  Exchanging  materials  and  results 
with  such  institutions  or  organizations; 

(ii)  Engaging  in  joint  or  coordinated 
activities;  or 

(iii)  Stationing  representatives  at  such 
institutions  or  organizations  in  foreign 
countiies  (7  U.S.C.  3291). 

(15)  Collect,  service,  and  Uquidate 
loans  made,  insured,  or  guaranteed  by 
the  Rural  Business  and  Cooperative 
Development  Service  or  its  predecessor 
agencies. 

(16)  Administer  the  Federal  Claims 
Collection  Act  of  1966  (31  U.S.C.  3711, 
et  seq.),  and  joint  regulations  issued 
pursuant  thereto  by  the  Attorney 
General  and  the  Comptroller  General  (4 
CFR  chapter  II).  with  respect  to  the 
claims  of  the  Rural  Business  and 
Cooperative  Development  Service. 

(17)  Administer  responsibiUties  and 
functions  assigned  under  the  Defense 
Production  Act  of  1950.  as  amended  (50 
U.S.C.  App.  2061,  et  seq.),  and  title  VI 
of  the  Robert  T.  Stafford  Disaster  ReUef 
and  Assistance  Act  (42  U.S.C.  5195.  et 
seq.),  relating  to  rural  development 
credit  and  financial  assistance. 

(18)  With  respect  to  land  and  facilities 
under  his  or  her  authority,  exercise  the 
functions  delegated  to  the  Secretary  by 
Executive  Order  12580.  3  CFR,  1987 
Comp..  p.  193.  under  the  following 
provisions  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of  1980 
("the  Act"),  as  amended: 

(i)  Sections  104(a),  (b).  and  (c)(4)  of 
the  Act  (42  U.S.C.  9604(a).  (b).  and 
(c)(4)),  with  respect  to  removal  and 
remedial  actions  in  the  event  of  release 
or  threatened  release  of  a  hazardous 
substance,  pollutant,  or  contaminant 
into  the  environment; 

(ii)  Sections  104(eHh)  of  the  Act  (42 
U.S.C.  9604(e)-(h)),  with  respect  to 
information  gathering  and  access 
requests  and  orders;  compliance  with 
Federal  health  and  safety  standards  and 
wage  and  labor  standards  applicable  to 
covered  work;  and  emergency 
procurement  powers; 

(iii)  Section  104(i)(ll)  of  the  Act  (42 
U.S.C.  9604(i)(ll)),  with  respect  to  the 
reduction  of  exposure  to  significant  risk 
to  human  health; 

(iv)  Section  104(j)  of  tiie  Act  (42 
U.S.C.  9604(j)),  with  respect  to  the 
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acquisition  of  real  property  and  interests 
in  real  property  required  to  conduct  a 
remedial  action; 

(v)  The  first  two  sentences  of  section 
105(d)  of  the  Act  (42  U.S.C.  9605(d)). 
with  respect  to  petitions  for  preliminary 
assessment  of  a  release  or  threatened 

(vi)  Section  105(f)  of  the  Act  (42 
U.S.C.  9605(f)).  with  respect  to 
consideration  of  the  availability  of 
qualified  minority  firms  in  awarding 
contracts,  but  excluding  that  portion  of 
section  105(f)  pertaining  to  the  annual 
report  to  Congress; 

(vii)  Section  109  of  the  Act  (42  U.S.C. 
9609),  with  respect  to  the  assessment  of 
dvil  penalties  for  violations  of  section 
122  of  the  Act  (42  U.S.C.  9622).  and  the 
granting  of  awards  to  individuals 
providing  information; 

(viii)  Section  111(f)  of  the  Act  (42 
U.S.C.  9611(f)).  with  respect  to  the 
designation  of  officials  who  may 
obligate  money  in  the  Hazardous 
Substances  Superfund; 

(ix)  Section  113(k)  of  the  Act  (42 
U.S.C.  9613(k)),  with  respect  to 
establishing  an  administrative  record 
upon  which  to  base  the  selection  of  a 
response  action  and  identifying  and 
notifying  potentially  responsible  parties; 

(x)  Section  116(a)  of  the  Act  (42 
U.S.C.  9616(a)).  with  respect  to 
preliminary  assessment  and  site 
inspection  of  facilities; 

(xi)  Sections  117(a)  and  (c)  of  the  Act 
(42  U.S.C.  9617(a)  and  (c)),  with  respect 
to  public  participation  in  the 
preparation  of  any  plan  for  remedial 
action  and  explanation  of  variances 
from  the  final  remedial  action  plan  for 
any  remedial  action  or  enforcement 
action,  including  any  settlement  or 
consent  decree  entered  into; 

(xii)  Section  119  of  the  Act  (42  U.S.C. 
9119),  with  respect  to  indemnifying 
response  action  contractors; 

(xiii)  SecUon  121  of  the  Act  (42  U.S.C. 
9621),  with  respect  to  cleanup 
standards;  and 

(xiv)  Section  122  of  the  Act  (42  U.S.C. 
9622).  with  respect  to  settlements,  but 
excluding  section  122(b)(1)  of  the  Act 
(42  U.S.C.  9622(b)(1)).  related  to  mixed 
funding  agreements. 

(19)  Wim  respect  to  faciUties  and 
activities  imder  his  or  her  authority,  to 
exercise  the  authority  of  the  Secretary  of 
Agriculture  pursuant  to  section  1-102 
related  to  compliance  with  apphcable 
pollution  control  standards  and  section 
1-601  of  Executive  Order  12088,  3  CFR, 
1978  Comp.,  p.  243,  to  enter  into  an 
inter-agency  agreement  with  the  United 
States  Environmental  Protection 
Agency,  or  an  administrative  consent 
order  or  a  consent  judgment  in  an 
appropriate  State,  interstate,  or  local 


agency,  containing  a  plan  and  schedule 
to  achieve  and  maintain  compliance 
with  applicable  pollution  control 
standards  established  pursuant  to  the 
following: 

(i)  Solid  Waste  Disposal  Act.  as 
amended  by  the  Resource  Conservation 
and  Recovery  Act.  as  further  amended 
by  the  Hazardous  and  Solid  Waste 
Amendments,  and  the  Federal  Facility 
Compliance  Act  (42  U.S.C.  6901,  et 
seq.y, 

(ii)  Federal  Water  PoUuUon 
Prevention  and  Control  Act.  as  amended 
(33  U.S.C.  1251.  etseq.); 

(iii)  Safe  Drinking  Water  Act.  as 
amended  (42  U.S.C.  300f.  et  seq.); 

(iv)  Clean  Air  Act.  as  amended  (42 
U.S.C.  7401.  et  seq.): 

(v)  Noise  Control  Act  of  1972.  as 
amended  (42  U.S.C.  4901.  et  sea.); 

(vi)  Toxic  Substances  Control  Act.  as 
amended  (15  U.S.C.  2601.  et  seq.): 

(vii)  Federal  Insecticide,  Fungicide, 
and  Rodenticide  Act,  as  amended  (7 
U.S.C.  136,  et  seq.y,  and 

(viii)  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980,  as  amended  by  the 
Superfund  Amendments  and 
Reauthorization  Act  of  1986  (42  U.S.C. 
9601,  etseq.). 

(20)  Administer  in  rural  areas  the 
process  of  designation,  provision  of 
monitoring  and  oversight,  and  provision 
of  technical  assistance  for 
Empowerment  Zones  and  Enterprise 
Communities  pursuant  to  section  13301 
of  Pub.  L.  No.  103-66,  Omnibus  Budget 
Reconciliation  Act  of  1993  (26  U.S.C. 
1391,  etseq.). 

(21)  Provide  leadership  and 
coortination  within  the  executive 
branch  at  the  state  and  local  level  of 
Federal  rural  development  program 
utilizing  the  services  of  executive 
branch  departments  and  agencies  and 
the  agencies,  bureaus,  offices,  and 
services  of  the  Department  of 
Agriculture  in  coordination  with  rural 
development  programs  of  State  and 
local  governments  (7  U.S.C.  2204). 

(22)  Coordinate,  at  the  state  and  local 
level,  activities  relative  to  rural 
development  among  agencies  reporting 
to  the  Under  Secretary  for  Rural 
Economic  and  Community  Development 
and,  through  appropriate  channels, 
serve  as  the  .coordinating  agency  for 
other  departmental  agencies  having 
primary  responsibiUties,  in  coordination 
with  rural  development  programs  of 
State  and  local  governments  (7  U.S.C. 
2204). 

(23)  Work  with  Federal  agencies  in 
encouraging  the  creation  of  local  rural 
community  development  organizations. 
Within  a  State,  assist  other  Federal 
agencies  in  developing  means  for 


extending  their  services  effectively  to 
rural  areas  and  in  designating  pilot 
projects  in  rural  areas  (7  U.S.C.  2204). 

(24)  Conduct  assessments  to 
determine  how  programs  of  the 
Department  can  be  brought  to  bear  on 
the  economic  development  problems  of 
a  State  or  local  area  and  assxire  that  local 
groups  are  receiving  adequate  and 
effective  technical  assistance  from 
Federal  agencies  or  from  local  and  State 
governments  in  formulating 
development  programs  and  in  carrying 
out  planned  development  activities  (7 
U.S.C.  2204b). 

(25)  Develop  a  process  through  which 
State,  sub-state  and  local  rural 
development  needs,  goals,  objectives, 
plems,  and  recommendations  can  be 
received  and  assessed  on  a  continuing 
basis  (7  U.S.C.  2204b). 

(26)  Prepare  local  or  area-wide  rural 
development  strategies  based  on  the 
needs,  goals,  objectives,  plans  and 
recommendations  of  local  communities, 
sub-state  areas  and  States  (7  U.S.C. 
2204b). 

(27)  Develop  a  system  of  outreach  in 
the  State  or  local  area  to  promote  rural 
development  and  provide  for  the 
publication  and  dissemination  of 
information,  through  multi-media 
methods,  relating  to  rural  development. 
Advise  local  rural  development 
organizations  of  availability  of  Federal 
programs  and  the  type  of  assistance 
available,  and  assist  in  making  contact 
with  Federal  program  contact  (7  U.S.C. 
2204;  7  U.S.C.  2204b). 

(b)  Reservation.  The  following 
authority  is  reserved  to  the  Under 
Secretary  for  Rural  Economic  and 
Community  Development:  Making  and 
issuing  notes  to  the  Secretary  of  the 
Treasury  for  the  purposes  of  the  Rural 
Development  Insurance  Fund  as 
authorized  by  the  Consolidated  Farm 
and  Rural  Development  Act  (7  U.S.C. 
1929a). 

§  2.49    Administrator,  Rural^using  and 
Community  Dweiopment  Service. 

(a)  Delegations.  Pursuant  to 
§§2.17(a)(14),  (a)(16)  through  (a)(19) 
and  (a)(22),  and  subject  to  policy 
guidance  and  directions  by  the  Under 
Secretary  for  Rural  Economic  and 
Commimity  Development,  the  following 
delegations  are  made  by  the  Under 
Secretary  for  Rural  Economic  and 
Community  Development  to  the 
Administrator,  Rural  Housing  and 
Community  Development  Service: 

(1)  Administer  the  following  under 
the  Consolidated  Farm  and  Rural 
Development  Act  (7  U.S.C.  1921,  et 

seq.y. 

(i)  Section  306  (7  U.S.C.  1926),  except 
with  respect  to  financing  for  water  and 


waste  disposal  facilities;  or  loans  for 
rural  electrification  or  telephone 
systems  or  facilities  other  than 
hydroelectric  generating  and  related 
distribution  systems  and  supplemental 
and  supporting  structures  if  they  are 
eligible  for  Rural  Utilities  Service 
financing;  and  financing  for  grazing 
facilities  and  irrigation  and  drainage 
facilities;  and  subsection  306(a)(ll); 

(ii)  Section  309A  (7  U.S.C.  1929a), 
regarding  assets  and  programs  relating 
to  community  facilities;  and 

(iii)  Administrative  Provisions  of 
subtitle  D  of  the  Consolidated  Farm  and 
Rural  Development  Act  relating  to  Rural 
Housing  and  Community  Development 
Service  activities; 

(2)  Administer  title  V  of  the  Housing 
Act  of  1949  (42  U.S.C.  1471,  et  seq.), 
except  those  functions  pertaining  to 
research. 

(3)  Make  grants,  administer  a  grant 
program,  and  determine  the  types  of 
assistance  to  be  provided  to  aid  low- 
income  migrant  and  seasonal 
farmworkers  (42  U.S.C.  5177a). 

(4)  Administer  the  rural  housing 
disaster  program  under  sections  232, 
234,  and  253  of  the  Disaster  Relief  Act 
of  1970  (Pub.  L.  No.  91-606). 

(5)  Collect,  service,  and  liquidate 
loans  made,  insured  or  guaranteed  by 
the  Rural  Housing  and  Community 
Development  Service  or  its  predecessor 
agencies. 

(6)  Exercise  all  authority  and 
discretion  vested  in  the  Secretary  by 
section  510(d)  of  the  Housing  Act  of 
1949,  as  amended  by  section  1045  of  the 
Stewart  B.  McKirmey  Homeless 
Assistance  Amendments  Act  of  1988, 
Pub.  L.  No.  100-628  (42  U.S.C.  1480(d)), 
including  the  following: 

(i)  Determine,  with  the  concurrence  of 
the  General  Counsel,  which  actions  are 
to  be  referred  to  the  Department  of 
Justice  for  the  conduct  of  litigation,  and 
refer  such  actions  to  the  Department  of 
Justice  through  the  General  Counsel; 

(ii)  Determine,  with  the  concurrence 
of  the  General  Counsel,  which  actions 
are  to  be  referred  to  the  General  Counsel 
for  the  conduct  of  litigation  and  refer 
such  actions;  and 

(iii)  Enter  into  contracts  with  private 
sector  attorneys  for  the  conduct  of 
litigation,  writh  the  concurrence  of  the 
General  Counsel,  after  determining  that 
the  attorneys  will  provide  competent 
and  cost  effective  representation  for  the 
Rural  Housing  and  Community 
Development  Service  and  representation 
by  the  attorney  wdll  either  accelerate  the 
process  by  which  a  family  or  person 
eligible  for  assistance  under  section  502 
of  the  Housing  Act  of  1949  will  be  able 
to  purchase  and  occupy  the  housing 


involved,  or  preserve  the  quality  of  the 
housing  involved. 

(7)  Administer  the  Federal  Claims 
Collection  Act  of  1966  (31  U.S.C.  3711. 
et  seq.),  and  joint  regulations  issued 
pursuant  thereto  by  the  Attorney 
General  and  the  Comptroller  General  (4 
CFR  chapter  II),  with  respect  to  claims 
of  the  Rural  Housing  and  Community 
Development  Service. 

(8)  Administer  responsibilities  and 
function  assigned  under  the  Defense 
Production  Act  of  1950.  as  amended  (50 
U.S.C.  App.  2061.  et  seq.)  and  Utle  VI  of 
the  Robert  T.  Stafford  Disaster  ReUef 
and  Emergency  Assistance  Act  (42 
U.S.C.  5195.  et  seq.),  relating  to  rural 
housing  and  community  development 
credit  and  financial  assistance. 

(9)  With  respect  to  land  and  facilities 
under  his  or  her  authority,  exercise  the 
functions  delegated  to  the  Secretary  by 
Executive  Order  12580.  3  CFR.  1987 
Comp..  p.  193.  under  the  following 
provisions  of  the  Comprehensive 
Environmental  Response. 
Compensation,  and  Liability  Act  of  1980 
("the  Act"),  as  amended: 

(i)  Sections  104(a),  (b),  and  (c)(4)  of 
the  Act  (42  U.S.C.  9604(a).  (b),  and 
(c)(4)),  with  respect  to  removal  and 
remedial  actions  in  the  event  of  release 
or  threatened  release  of  a  hazardous 
substance,  pollutant,  or  contaminant 
into  the  environment; 

(ii)  Sections  104(e)-(h)  of  the  Act  (42 
U.S.C.  9604(e)-(h)).  with  respect  to 
information  gathering  and  access 
requests  and  orders;  compliance  with 
Federal  health  and  safety  standards  and 
wage  and  labor  standards  applicable  to 
covered  work;  and  emergency 
procurement  powers; 

(iii)  Section  104(i)(ll)  of  the  Act  (42 
U.S.C.  9604(i)(ll)),  with  respect  to  the 
reduction  of  exposure  to  significant  risk 
to  human  health; 

(iv)  Section  104(j)  of  the  Act  (42 
U.S.C.  9604(j)),  with  respect  to  the 
acquisition  of  real  property  and  interests 
in  real  property  required  to  conduct  a 
remedial  action; 

(v)  The  first  two  sentences  of  section 
105(d)  of  the  Act  (42  U.S.C.  9605(d)), 
with  respect  to  petitions  for  preliminary 
assessment  of  a  release  or  threatened 
release; 

(vi)  Section  105(f)  of  the  Act  (42 
U.S.C.  9605(f)),  with  respect  to 
consideration  of  the  availability  of 
qualified  minority  firms  in  awarding 
contracts,  but  excluding  that  portion  of 
section  105(f)  pertaining  to  the  annual 
report  to  Congress; 

(vii)  Section  109  of  the  Act  (42  U.S.C. 
9609),  with  respect  to  the  assessment  of 
civil  penalties  for  violations  of  section 
122  of  the  Act  (42  U.S.C.  9622),  and  the  * 


granting  of  awards  to  individuals 
providing  information; 

(viii)  Section  111(f)  of  the  Act  (42 
U.S.C.  9611(f)),  with  respect  to  the 
designation  of  officials  who  may 
obligate  money  in  the  Hazardous 
Substances  Superfund; 

(ix)  Section  113(k)  of  the  Act  (42 
U.S.C.  9613(k)),  with  respect  to 
establishing  an  administrative  record 
upon  which  to  base  the  selection  of  a 
response  action  and  identifying  and 
notifying  potentially  responsible  parties; 

(x)  Section  116(a)  of  the  Act  (42 
U.S.C.  9616(a)).  with  respect  to 
preliminary  assessment  and  site 
inspection  of  facilities; 

(xi)  Sections  117(a)  and  (c)  of  the  Act 
(42  U.S.C.  9617(a)  and  (c)).  with  respect 
to  public  participation  in  the 
preparation  of  any  plan  for  remedial 
action  and  explanation  of  variances 
froia  the  final  remedial  action  plan  for 
any  remedial  action  or  enforcement 
action,  including  any  settlement  or 
consent  decree  entered  into; 

(xii)  Section  119  of  the  Act  (42  U.S.C. 
9119),  with  respect  to  indenmifying 
response  action  contractors; 

(xiii)  Section  121  of  the  Act  (42  U.S.C. 
9621),  with  respect  to  cleanup 
standards;  and 

(xiv)  Section  122  of  the  Act  (42  U.S.C. 
9622),  with  respect  to  settlements,  but 
excluding  section  122(b)(1)  of  the  Act 
(42  U.S.C.  9622(b)(1)).  related  to  mixed 
funding  agreements. 

(10)  With  respect  to  facilities  and 
activities  under  his  or  her  authority,  to 
exercise  the  authority  of  the  Secretary  of 
Agriculture  pursuant  to  section  1-102 
related  to  compliance  with  applicable 
pollution  control  standards  and  section 
1-601  of  Executive  Order  12088,  3  CFR, 
1978  Comp.,  p.  243,  to  enter  into  an 
inter-agency  agreement  with  the  United 
States  Environmental  Protection 
Agency,  or  an  administrative  consent 
order  or  a  consent  judgment  in  an 
appropriate  State,  interstate,  or  local 
agency,  containing  a  plan  and  schedule 
to  achieve  and  maintain  compliance 
with  applicable  pollution  control 
standards  estabUshed  pursuant  to  the 
following: 

(i)  Solid  Waste  Disposal  Act,  as 
amended  by  the  Resource  Conservation 
and  Recovery  Act,  as  further  amended 
by  the  Hazardous  and  Solid  Waste 
Amendments,  and  the  Federal  Facility 
Compliance  Act  (42  U.S.C.  6901,  et 
seq.y 

(ii)  Federal  Water  Pollution 
Prevention  and  Control  Act,  as  amended 
(33  U.S.C.  1251,  ef  seq.); 

(iii)  Safe  Drinlung  Water  Act,  as 
amended  (42  U.S.C.  300f,  et  seq.y 

(iv)  Clean  Air  Act,  as  amended  (42 
U.S.C.  7401.  et  seq.y. 
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(v)  Noise  Control  Act  of  1972,  as 
amended  (42  U.S.C.  4901,  et  seq.); 

(vi)  Toxic  Substances  Control  Act,  as 
amended  (15  U.S.C.  2601,  etseq.): 

(vii)  Federal  Insecticide,  Fungicide, 
and  Rodenticide  Act,  as  amended  (7 
U.S.C.  136,  et  seq.y,  and 

(viii)  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980,  as  amended  by  the 
Superfund  Amendments  and 
ReauthorizaUon  Act  of  1986  (42  U.S.C. 
9601,  etseq.). 

(b)  Reservation.  The  following 
authority  is  reserved  to  the  Under 
Secretary  for  Rural  Economic  and 
Commimity  Development:  Making  and 
issuing  notes  to  the  Secretary  of  the 
Treasiuy  for  the  purposes  the  Rural 
Development  Insurance  Fimd  as 
authorized  by  the  ConsoUdated  Farm 
and  Rural  Development  Act  (7  U.S.C. 
1929(a))  and  the  Rural  Housing 
Insiuunce  Fund  as  authorized  by  title  V 
of  the  Housing  Act  of  1949  (41  U.S.C. 
1487). 

Subpart  H— Delegations  of  Authority 
by  the  Under  Secretary  for  Food  Safety 

f  2.51    Deputy  Under  Secretary  for  Food 
Safety. 

Pursuant  to  §  2.18,  and  subject  to 
pohcy  guidance  and  direction  by  the 
Under  Secretary,  the  following 
delegation  of  authority  is  made  by  the 
Under  Secretary  for  Food  Safety  to  the 
Deputy  Under  Secretary  for  Food  Safety, 
to  be  exercised  only  during  the  absence 
or  xmavailability  of  the  Under  Secretary: 
Perform  all  the  duties  and  exercise -all 
the  powers  which  are  now  or  which 
may  hereafter  be  delegated  to  the  Under 
Secretary  for  Farm  and  Foreign 
Agricultural  Services. 

$2.53    Administrator,  Food  Safety  and 
inspection  Service. 

(a)  Delegations.  Pursuant  to  §  2.18,  the 
following  delegations  of  authority  are 
made  by  the  Under  Secretary  for  Food 
Safety  to  the  Administrator,  Food  Safety 
and  Inspection  Service: 

(1)  Exercise  the  functions  of  the 
Secretary  of  Agriculture  contained  in 
the  Agricultural  Marketing  Act  of  1946, 
as  amended  (7  U.S.C.  1621-1627), 
relating  to  voluntary  inspection  of 
poultry  and  edible  products  thereof; 
voluntary  inspection  and  certification  of 
technical  animal  fat;  certified  products 
for  dogs,  cats  and  other  camivora; 
volimtary  inspection  of  rabbits  and 
edible  products  thereof;  and  voluntary 
inspection  and  certification  of  edible 
meat  and  other  products. 

(2)  Exercise  the  functions  of  the 
Secretary  of  Agriculture  contained  in 
the  following  legislation: 


(i)  Poultry  Products  Inspection  Act,  as 
amended  (21  U.S.C.  451-470); 

(ii)  Federal  Meat  Inspection  Act,  as 
amended,  and  related  legislation, 
excluding  sections  12-14,  and  also 
excluding  so  much  of  section  18  as 
pertains  to  issuance  of  certificates  of 
condition  of  live  animals  intended  and 
offered  for  export  (21  U.S.C.  601-611, 
615-624,  641-645,  661,  671-680,  691- 
692.  694-695); 

(iii)  Egg  Products  Inspection  Act. 
except  for  the  shell  egg  surveillance 
program,  voluntary  laboratory  analyses 
of  egg  products,  and  the  voluntary  egg 
grading  program  (21  U.S.C.  1031-1056); 

(iv)  Talmadge-Aiken  Act  (7  U.S.C. 
450)  with  respect  to  cooperation  with 
States  in  adnUnistration  of  the  Federal 
Meat  Inspection  Act  and  the  Poultry 
Products  Inspection  Act; 

(v)  Humane  Slaughter  Act  (7  U.S.C. 
1901-1906);  and 

(vi)  Defense  Production  Act  of  1950, 
as  amended  (50  U.S.C.  App.  2061,  et 
seq.],  and  title  VI  of  the  Robert  T. 
Stafford  Disaster  ReUef  and  Emergency 
Assistance  Act  (42  U.S.C.  5195,  et  seq.), 
relating  to  wholesomeness  of  meat  and 
poultry  and  products  thereof  and 
inspection  of  egg  and  egg  products. 

(3)  With  respect  to  land  and  facilities 
under  his  or  her  authority,  exercise  the 
functions  delegated  to  the  Secretary  by 
Executive  Order  12580,  3  CFR,  1987 
Comp.,  p.  193,  under  the  following 
provisions  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of  1980 
("the  Act"),  as  amended: 

(i)  Sections  104(a),  (b),  a^^d  (c)(4)  of 
the  Act  (42  U.S.C.  9604(a),  (b).  and 
(c)(4)).  with  respect  to  removal  and 
remedial  actions  in  the  event  of  release 
or  threatened  release  of  a  hazardous 
substance,  pollutant,  or  contaminant 
into  the  envirorunent; 

(ii)  Sections  104(e)-{h)  of  the  Act  (42 
U.S.C.  9604(e)-{h)),  writh  respect  to 
information  gathering  and  access 
requests  and  orders;  compUance  with 
Federal  health  and  safety  standards  and 
wage  and  labor  standards  appUcable  to 
covered  work;  and  emergency 
procurement  powers; 

(iii)  Section  104(i)(ll)  of  the  Act  (42 
U.S.C.  9604(i)(ll)),  vdth  respect  to  the 
reduction  of  exposure  to  significant  risk 
to  human  health; 

(iv)  Section  104(j)  of  the  Act  (42 
U.S.C.  9604(j)),  with  respect  to  the 
acquisition  of  real  property  and  interests 
in  real  property  required  to  conduct  a 
remedial  action; 

(v)  The  first  two  sentences  of  section 
105(d)  of  the  Act  (42  U.S.C.  9605(d)), 
with  respect  to  petitions  for  preliminary 
assessment  of  a  release  or  threatened 
release; 


(vi)  Section  105(fl  of  the  Act  (42 
U.S.C.  9605(f)),  with  respect  to 
consideration  of  the  availability  of 
qualified  minority  firms  in  awarding 
contracts,  but  excluding  that  portion  of 
section  105(f)  pertaining  to  the  annual 
report  to  Congress; 

(vii)  Section  109  of  the  Act  (42  U.S.C. 
9609),  with  respect  to  the  assessment  of 
civil  penalties  for  violations  of  section 
122  of  the  Act  (42  U.S.C.  9622),  and  the 
granting  of  awards  to  individuals 
providing  information; 

(viii)  SecUon  111(f)  of  the  Act  (42 
U.S.C.  9611(f)),  with  respect  to  the 
designation  of  officials  who  may 
obligate  money  in  the  Hazardous 
Substances  Superfund; 

(ix)  Section  113(k)  of  the  Act  (42 
U.S.C.  9613(k)).  with  respect  to 
establishing  an  administrative  record 
upon  which  to  base  the  selection  of  a 
response  action  and  identifying  and 
notifying  potentially  responsible  parties; 

(x)  Section  116(a)  of  the  Act  (42 
U.S.C.  9616(a)),  with  respect  to 
preliminary  assessment  and  site 
inspection  of  facilities; 

(xi)  Sections  117(a)  and  (c)  of  the  Act 
(42  U.S.C.  9617(a)  and  Cc)),  wnth  respect 
to  public  participation  in  the 
preparation  of  any  plan  for  remedial 
action  and  explanation  of  variances 
from  the  final  remedial  action  plan  for 
any  remedial  action  or  enforcement 
action,  including  any  settlement  or 
consent  decree  entered  into; 

(xii)  SecUon  119  of  the  Act  (42  U.S.C. 
9119),  with  respect  to  indemnifying 
response  action  contractors; 

(xiii)  SecUon  121  of  the  Act  (42  U.S.C. 
9621),  with  respect  to  cleanup 
standards;  and 

(xiv)  SecUon  122  of  the  Act  (42  U.S.C. 
9622),  with  respect  to  settlements,  but 
excluding  secUon  122(b)(1)  of  the  Act 
(42  U.S.C.  9622(b)(1)),  related  to  mixed 
funding  agreements. 

(4)  With  respect  to  facilities  and 
activities  under  his  or  her  authority,  to 
exercise  the  authority  of  the  Secretary  of 
Agriculture  pursuant  to  section  1-102 
related  to  compliance  with  applicable 
pollution  control  standards  and  section 
1-601  of  Executive  Order  12088,  3  CFR, 
1978  Comp.,  p.  243,  to  enter  into  an 
inter-agency  agreement  with  the  United 
States  Environmental  Protection 
Agency,  or  an  administrative  consent 
order  or  a  consent  judgment  in  an 
appropriate  State,  interstate,  or  local 
agency,  containing  a  plan  and  schedule 
to  achieve  and  maintain  compliance 
with  applicable  pollution  control 
standards  established  pursuant  to  the 
following: 

(i)  Sohd  Waste  Disposal  Act,  as 
amended  by  the  Resource  Conservation 
and  Recovery  Act,  as  further  amended 


by  the  Hazardous  and  Solid  Waste 
Ajnendments,  and  the  Federal  FaciUty 
Compliance  Act  (42  U.S.C.  6901,  et 
seq.); 

(ii)  Federal  Water  Pollution 
Prevention  and  Control  Act,  as  amended 
(33  U.S.C.  1251,  etseq.); 

(iii)  Safe  Drinking  Water  Act,  as 
amended  (42  U.S.C.  300f,  et  seq.); 

(iv)  Clean  Air  Act,  as  amended  (42 
U.S.C.  7401,  etseq.); 

(v)  Noise  Control  Act  of  1972,  as 
amended  (42  U.S.C.  4901.  et  seq.); 

(vi)  Toxic  Substances  Control  Act,  as 
amended  (15  U.S.C.  2601,  etseq.); 

(vii)  Federal  Insecticide,  Fungicide, 
and  Rodenticide  Act,  as  amended  (7 
U.S.C.  136,  et  seq.);  and 

(viii)  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980,  as  amended  by  the 
Superfund  Amendments  and 
Reauthorization  Act  of  1986  (42  U.S.C. 
9601,  etseq.). 

(5)  Administer  the  National 
Laboratory  Accreditation  Program  (7 
U.S.C.  138-138i)  with  respect  to 
laboratories  accredited  only  for 
pesticide  residue  analysis  in  meat  and 
poultry  products. 

(6)  Administer  and  conduct  a  food 
safety  research  program  (7  U.S.C.  427). 

(7)  Coordinate  with  the  Animal  and 
Plant  Health  Inspection  Service  the 
administration  of  programs  relating  to 
human  pathogen  reduction  (such  as 
salmonella  enteritidis)  pursuant  to 
section  2  of  the  Act  of  February  2, 1903, 
as  amended  (21  U.S.C.  Ill),  and 
sections  4  and  5  of  the  Act  of  May  29, 
1884,  as  amended  (21  U.S.C.  120). 

(8)  Enter  into  contracts,  grants,  or 
cooperative  agreements  to  further 
research  programs  in  the  agricultural 
sciences  (7  U.S.C.  3318). 

(b)  [Reserved] 

Subpart  I — Delegations  of  Authority  by 
the  Under  Secretary  for  Food, 
Nutrition,  and  Consumer  Services 

§  2.55    Deputy  Under  Secretary  for  Food, 
Nutrition,  and  Consumer  Services. 

Pursuant  to  §  2.19(a),  subject  to 
reservations  in  §  2.19(b),  and  subject  to 
policy  guidance  and  direction  by  the 
Under  Secretary,  the  following 
delegation  of  authority  is  made  by  the 
Under  Secretary  for  Food,  Nutrition, 
and  Consumer  Services  to  the  Deputy 
Under  Secretary  for  Food,  Nutrition  and 
Consumer  Services,  to  be  exercised  only 
during  the  absence  or  unavailability  of 
the  Under  Secretary:  Perform  all  the 
duties"  and  exercise  all  the  powers 
which  are  now  or  which  may  hereafter 
be  delegated  to  the  Under  Secretary  for 
Food,  Nutrition,  and  Consumer 
Services. 


§  2.57    Administrator,  Food  and  Consumer 
Service. 

(a)  Delegations.  Pursuant  to 
§§  2.19(a)(1),  (a)(2)  and  (a)(5),  subject  to 
reservations  in  §  2.19(b)(1),  the 
following  delegations  of  authority  are 
made  by  the  Under  Secretary  for  Food, 
Nutrition,  and  Consiuner  Services  to  the 
Administrator,  Food  and  Consumer 
Service: 

(1)  Administer  the  following 
legislation: 

(i)  The  Food  Stamp  Act  of  1977,  as 
amended  (7  U.S.C.  2011-2032); 

(ii)  National  School  Lunch  Act  of 
1946,  as  amended  (42  U.S.C.  1751- 
1769h),  except  procurement  of 
agricultural  commodities  and  other 
foods  under  section  6  thereof; 

(iii)  Child  Nutrition  Act  of  1966,  as 
amended  (42  U.S.C.  1771-1790); 

(iv)  Sections  933-939  of  the  Food, 
Agriculture,  Conservation,  and  Trade 
Act  Amendments  of  1991  (7  U.S.C.  5930 
note);  and 

(v)  Section  301  of  the  Healthy  Meals 
for  Healthy  Americans  Act  of  1994  (Pub. 
L.  No.  103-448). 

(2)  Administer  those  functions 
relating  to  the  distribution  and  donation 
of  agricultural  commodities  and 
products  thereof  under  the  folloMring 
legislation: 

(i)  Clause  (3)  of  section  416(a)  of  the 
Agricultural 'Act  of  1949,  as  amended  (7 
U.S.C.  1431(a)),  except  the  estimate  and 
announcement  of  the  types  and  varieties 
of  food  commodities,  and  the  quantities 
thereof,  to  become  available  for 
distribution  thereunder; 

(ii)  Section  709  of  the  Food  and 
Agriculture  Act  of  1965,  as  amended  (7 
U.S.C.  1446a-l); 

(iii)  Section  32  of  the  Act  of  August 
24.  1935.  as  amended  (7  U.S.C.  612c),  as 
supplemented  by  the  Act  of  June  28, 
1937  (15  U.S.C.  713c),  and  related 
legislation; 

(iv)  Section  9  of  the  Act  of  September 
6, 1958  (7  U.S.C.  1431b); 

(v)  Section  210  of  the  Agricultural  Act 
of  1956  (7  U.S.C.  1859),  except  with 
respect  to  donations  to  Federal  penal 
and  correctional  institutions; 

(vi)  Section  402  of  the  Mutual 
Security  Act  of  1954,  as  amended  (22 
U.S.C.  1922); 

(vii)  Section  311  of  the  Older 
Americans  Act  of  1965,  as  amended  (42 
U.S.C.  3030a); 

(viii)  .Sections  412  and  413(b)  of  the 
Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act  (42  U.S.C. 
5179.5180(b)); 

(ix)  Sections  4  and  5  of  the 
Agriculture  and  Consumer  Protection 
Act  of  1973,  as  amended  (7  U.S.C.  612c 
note); 


(x)  Section  1114  of  the  Agriculture 
and  Food  Act  of  1981,  as  amended  (7 
U.S.C.  1431e); 

(xi)  Section  1336  of  the  Agriculture 
and  Food  Act  of  1981  (Pub.  L.  No.  97- 
98); 

(xii)  Emergency  Food  Assistance  Act 
of  1983  (7  U.S.C.  612c  note); 

(xiii)  Sections  3(b}-(i),  3A  and  4  of  the 
Commodity  Distribution  Reform  Act 
and  WIC  Amendments  of  1987  (7  U.S.C. 
612c  note);  and 

(xiv)  Section  110  of  the  Hunger 
Prevention  Act  of  1988  (7  U.S.C.  612c 
note). 

(3)  Administer  those  functions 
relating  to  the  distribution  of  food 
coupons  under  section  412  of  the  Robert 
T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act  42  U.S.C. 
5179). 

(4)  In  connection  with  the  functions 
assigned  in  paragraphs  (a)(1),  (a)(2),  and 
(a)(3)  of  this  section,  relating  to  the 
distribution  and  donation  of  agricultural 
commodities  and  products  thereof  and 
food  coupons  to  eligible  recipients, 
authority  to  determine  the  requirements 
for  such  agricultural  commodities  and 
products  thereof  and  food  coupons  to  be 
so  distributed. 

(5)  Receive  donation  of  food 
commodities  under  clause  (3)  of  section 
416(a)  of  the  Agricultural  Act  of  1949, 
as  amended,  section  709  of  the  Food 
and  Agriculture  Act  of  1965,  as 
amended,  section  5  of  the  Agriculture 
and  Consumer  Protection  Act  of  1973, 
section  1 1 14(a)  of  the  Agriculture  and 
Food  Act  of  1981,  and  section  202(a) 
and  202A  of  the  Emergency  Food 
Assistance  Act  of  1983. 

(6)  Authorize  defense  emergency  food 
stamp  assistance. 

(7)  Develop  eind  implement  USDA 
poUcy  and  procedural  guidelines  for 
carrying  out  the  Department's  Consumer 
Affairs  Plan. 

(8)  Advise  the  Secretary  and  other 
pohcy  level  officials  of  the  Department 
on  consumer  affairs  poUcies  and 
programs. 

(9)  Coordinate  USDA  consumer  aHiairs 
activities  and  monitor  and  analyze 
agency  procedures  and  performance. 

(10)  Represent  the  Department  at 
conferences,  meetings  and  other 
contacts  where  consumer  afl^airs  issues 
are  discussed,  including  liaison  with  the 
White  House  and  other  governmental 
agencies  and  departments. 

(11)  Work  with  the  Office  of  Budget 
and  Program  Analysis  and  the  Office  of 
Communications  to  ensure  coordination 
of  USDA  consumer  affairs  and  public 
participation  programs,  policies  and 
information,  and  to  prevent  dupUcation 
of  responsibihties. 
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(12)  Serve  as  a  consumer  ombudsman 
and  communication  link  between 
consumers  and  the  Department. 

(13)  Approve  the  designation  of 
agency  Consumer  Affairs  Contacts. 

(b)  [Reserved] 

Subpart  J— Delegations  of  Authority  by 
the  Under  Secretary  for  Natural 
Resources  and  Environment 

§  2.59    Deputy  Under  Secretaries  for 
Natural  Resources  and  EnvironmenL 
Pursuant  to  §  2.20(a),  subject  to 
reservations  in  §  2.20(b),  and  subject  to 
poUcy  guidance  and  direction  by  the 
Under  Secretary,  the  following 
delegation  of  authority  is  made  by  the 
Under  Secretary  for  Natural  Resources 
and  Envirorunent  to  the  Deputy  Under 
Secretaries  for  Natural  Resources  and 
Envirorunent.  to  be  exercised  only 
during  the  absence  or  unayailability  of 
the  Under  Secretary:  Perform  all  the 
duties  and  exercise  all  the  powers 
which  are  now  or  which  may  hereafter 
be  delegated  to  the  Under  Secretary  for 
Natural  Resources  and  Environment. 
Provided,  that,  except  in  the  absence  of 
both  the  Under  Secretary  and  a  Deputy 
Under  Secretary,  this  authority  shall  be 
exercised  by  the  respective  Deputy 
Under  Secretary  only  with  respect  to  the 
area  or  responsibiUty  assigned  to  him  or 
her. 


S2.60    Chief,  Forest  Service. 

(a)  Delgations.  Pursuant  to 
§§  2.20(a)(1).  (a)(2),  (a)(6),  (a)(7)(ii)  and 
(a)(8),  the  following  delegations  of 
authority  are  made  by  the  Under 
Secretary  for  Natural  Resources  and 
Envirorunent  to  the  Chief  of  the  Forest 
Service: 

(1)  Provide  national  leadership  in 
forestry.  (As  used  here  and  elsewhere  in 
this  section,  the  term  "forestry" 
encompasses  renewable  and 
nonrenewable  resources  of  forests, 
including  lands  governed  by  the  Alaska 
National  Interest  Lands  Conservation 
Act,  forest-related  rangeland,  grassland, 
brushland,  woodland,  and  alpine  areas 
including  but  not  limited  to  recreation, 
range,  timber,  minerals,  watershed, 
wildlife  and  fish;  natural  scenic, 
scientific,  cuhural,  and  historic  values 
of  forests  and  related  lands;  and 
derivative  values  such  as  economic 
strength  and  social  well  being). 

(2)  Protect,  manage,  and  administer 
the  national  forests,  national  forest 
purchase  units,  national  grasslands,  and 
other  lands  and  interests  in  lands 
administered  by  the  Forest  Service, 
which  collectively  are  designated  as  the 
National  Forest  System.  This  delegation 
covers  the  acquisition  and  disposition  of 
lands  and  interest  in  lands  as  may  be 


authorized  for  the  protection, 
management,  and  administration  of  the 
National  Forest  System,  except  that  the 
authority  to  approve  acquisition  of  land 
imder  the  Weeks  Act  of  March  1. 1911, 
as  amended,  and  special  forest  receipts 
acts  (Pub.  L.  No.  337,  74th  Cong.,  49 
Stat.  866,  as  amended  by  Pub.  L.  No. 
310,  78th  Cong..  58  Stat.  227;  Pub.  L. 
No.  505,  75th  Cong.,  52  Stat.  347.  as 
amended  by  Pub.  L.  No.  310.  78th 
Cong.,  58  Stat.  227;  Pub.  L.  No.  634, 
75th  Cong..  52  Stat.  699,  as  amended  by 
Pub.  L.  No.  310,  78th  Cong.,  58  Stat. 
227;  P\4).  L.  No.  748.  75th  Cong.,  52 
Stat.  1205,  as  amended  by  Pub.  L.  No. 
310.  78th  Cong.,  58  Stat.  227;  Pub.  L. 
No.  427,  76th  Cong.,  54  Stat.  46;  Pub.  L. 
No.  589.  76th  Cong..  54  Stat.  297;  Pub. 
L.  No.  591.  76th  Cong..  54  Stat.  299; 
Pub.  L.  No.  637,  76th  Cong.,  54  Stat. 
402;  Pub.  L.  No.  781,  84th  Cong..  70 
Stat.  632)  is  hmited  to  acquisitions  of 
less  than  $250,000  in  value. 

(3)  As  necessary  for  administrative 
purposes,  divide  into  and  designate  as 
national  forests  any  lands  of  3,000  acres 
or  less  which  are  acquired  under  or 
subject  to  the  Weeks  Act  of  March  1, 
1911,  as  amended,  and  which  are 
contiguous  to  existing  national  forest 
boundaries  established  under  the 
authority  of  the  Weeks  Act. 

(4)  Plan  and  administer  wildhfe  and 
fish  conservation  rehabilitation  and 
habitat  management  programs  on 
National  Forest  System  lands,  pursuant 
to  16  U.S.C.  670g,  670h.  and  670o. 

(5)  For  the  purposes  of  the  National 
Forests  System  Drug  Control  Act  of  1986 
(16  U.S.C.  559-f),  specifically  designate 
certain  specially  trained  officers  and 
employees  of  the  Forest  Service,  not 
exceeding  500,  to  have  authority  in  the 
performance  of  their  duties  within  the 
boundaries  of  the  National  Forest 
System: 

(i)  To  carry  firearms; 

(ii)  To  enforce  and  conduct 
investigations  of  violations  of  section 
401  of  the  Controlled  Substance  Act  (21 
U.S.C.  481)  and  other  criminal 
violations  relating  to  marijuana  and 
other  controlled  substances  that  are 
manufactured,  distributed,  or  dispensed 
on  National  Forest  System  lands; 

(iii)  To  make  arrests  with  a  warrant  or 
process  for  misdemeanor  violations,  or 
without  a  warreint  for  violations  of  such 
misdemeanors  that  any  such  officer  or 
employee  has  probable  cause  to  believe 
are  being  committed  in  that  employee's 
presence  or  view,  or  for  a  felony  with 
a  warrant  or  without  a  warrant  if  that 
employee  has  probable  cause  to  believe 
that  the  person  being  arrested  has 
committed  or  is  committing  such  a 
felony; 


(iv)  To  serve  warrants  and  other 
process  issued  by  a  court  or  officer  of 
competent  jurisdiction; 

(v)  To  search,  with  or  without  a 
warrant  or  process,  any  person,  place,  or 
conveyance  according  to  Federal  law  or 
rule  of  law;  and 

(vi)  To  seize,  with  or  without  warrant 
or  process,  any  evidentiary  item 
according  to  Federal  law  or  rule  of  law. 

(6)  Cooperate  with  the  law 
enforcement  officials  of  any  Federal 
agency.  State,  or  poUtical  subdivision, 
in  the  investigation  of  violations  of.  and 
enforcement  of,  section  401  of  the 
Controlled  Substances  Act  (21  U.S.C. 
841).  other  laws  and  regulations  relating 
to  marijuana  and  other  controlled 
substances,  and  State  drug  control  laws 
or  ordinances,  within  the  boimdaries  of 
the  National  Forest  System. 

(7)  Administer  programs  under 
section  23  of  the  Federal  Highway  Act 
(23  U.S.C.  101(a).  120(f).  125(a)-(c).  138. 
202(a)-{b).  203.  204(a)-{h),  205(a)-(d). 
211.317.401(a)). 

(8)  Administer  provisions  of  the 
Suirface  Mining  Control  and 
Reclamation  Act  of  1977  (30  U.S.C. 
1272,  1305)  as  they  relate  to 
management  of  the  National  Forest 
System. 

(9)  Conduct,  support,  and  cooperate 
in  investigations,  experiments,  tests, 
and  other  activities  deemed  necessary  to 
obtain,  analyze,  develop,  demonstrate, 
and  disseminate  scientific  information 
about  protecting,  managing,  and 
utiUzing  forest  and  rangeland  renewable 
resoiux;es  in  rural,  suburban,  and  urban 
areas  in  the  United  States  and  foreign 
countries.  The  activities  conducted, 
supported,  or  cooperated  in  shall 
include,  but  not  be  limited  to: 
renewable  resource  management 
research;  renewable  resource 
enviroiunental  research;  renewable 
resource  protection  research,  renewable 
resource  utilization  research,  and 
renewable  resource  assessment  research 
(16  U.S.C.  1641-1647). 

(10)  Use  authorities  and  means 
available  to  disseminate  the  knowledge 
and  technology  developed  from  forestry 
research  (16  U.S.C.  1645). 

(11)  Coordinate  activities  with  other 
agencies  in  USDA.  other  Federal  and 
State  agencies,  forestry  schools,  and 
private  entities  and  individuals  (16 
U.S.C.  1643). 

(12)  Enter  into  contracts,  grants,  and 
cooperative  agreements  for  the  support 
of  scientific  research  in  forestry 
activities  (7  U.S.C.  427i(a),  1624;  16 
U.S.C.  582a-8,  1643-1645,  1649). 

(13)  Enter  into  cooperative  research 
and  development  agreements  with 
industry,  universities,  and  others; 
institute  a  cash  award  program  to 


reward  scientific,  engineering,  and 
technical  personnel;  award  royalties  to 
inventors;  and  retain  and  use  royalty 
income  (15  U.S.C.  3710a-3710c). 

(14)  Enter  into  contracts,  grants,  or 
cooperative  agreements  to  further 
research,  extension,  or  teaching 
programs  in  the  food  and  agricultural 
sciences  (7  U.S.C.  3152,  3318). 

(15)  Enter  into  cost-reimbursable 
agreements  relating  to  agricultural 
research,  extension,  or  teaching 
activities  (7  U.S.C.  3319a). 

(16)  Administer  programs  of 
cooperative  forestry  assistance  in  the 
protection,  conservation,  and  multiple 
resource  management  of  forests  and 
related  resources  in  both  rural  and 
urban  areas  and  forest  lands  in  foreign 
countries  (16  U.S.C.  2101-2114). 

(17)  Provide  assistance  to  States  and 
other  units  of  government  in  forest 
resources  planning  and  forestry  rural 
revitahzation  (7  U.S.C.  6601,  6611- 
6617;  16  U.S.C.  2107). 

(18)  Conduct  a  program  of  technology 
implementation  for  State  forestry 
personnel,  private  forest  landowners 
and  managers,  vendors,  forest  operators, 
public  agencies,  and  individuals  (16 
U.S.C.  2107). 

(19)  Administer  nual  fire  protection 
and  control  program  (16  U.S.C.  2106). 

(20)  Provide  technical  assistance  on 
forestry  technology  or  the 
implementation  of  the  conservation 
reserve  and  softwood  timber  programs 
authorized  in  sections  1231-1244  and 
1254  of  the  Food  Security  Act  of  1985 
(16  U.S.C.  3831-3844;  7  U.S.C.  1981 
note). 

(21)  Administer  forest  insect,  disease, 
and  other  pest  management  programs 
(16  U.S.C.  2104). 

(22)  Exercise  the  custodial  functions 
of  the  Secretary  for  lands  and  interests 
in  lands  under  lease  or  contract  of  sale 
to  States  and  local  agencies  pursuant  to 
title  III  of  the  Bankhead-Jones  Farm 
Tenant  Act  and  administer  reserved  and 
reversionary  interests  in  lands  conveyed 
under  that  Act  (7  U.S.C.  1010-1012). 

(23)  Under  such  general  program 
criteria  and  procedures  as  may  be 
established  by  the  Natural  Resources 
Conservation  Service: 

(i)  Administer  the  forestry  aspects  of 
the  programs  listed  in  paragraphs 
(a)(23)(i)(A),  (B),  and  (C)  of  this  section 
on  the  National  Forest  System, 
rangelands  with  national  forest 
boundaries,  adjacent  rangelands  which 
are  administered  under  formal 
agreement,  and  other  forest  lands: 

(A)  The  cooperative  river  basin 
surveys  and  investigations  program  (16 
U.S.C.  1006); 

(B)  The  eleven  authorized  watershed 
improvement  programs  and  emergency 


flood  prevention  measiu^s  program 
under  the  Flood  Control  Act  (33  U.S.C. 
701b-l); 

(C)  The  small  watershed  protection 
program  under  the  Pilot  Watershed 
Protection  and  Watershed  Protection 
and  Flood  Prevention  Acts  (7  U.S.C. 
701a-h;  16  U.S.C.  1001-1009). 

(ii)  Exercise  responsibility  in 
connection  wnth  the  forestry  aspects  of 
the  resource  conservation  and 
development  program  authorized  by 
title  III  of  the  Baiikhead-Jones  Farm 
Tenant  Act  (7  U.S.C.  1011(e)). 

(24)  Provide  assistance  to  the  Farm 
Service  Agency  in  connection  with  the 
agricultural  conservation  program,  the 
naval  stores  conservation  program,  and 
the  cropland  conversion  program  (16 
U.S.C.  590g-q). 

(25)  Provide  assistance  to  the  Rural 
Housing  and  Community  Development 
Service  in  connection  with  grants  and 
loans  under  authority  of  section  303  of 
the  Consolidated  Farm  and  Rural 
Development  Act.  7  U.S.C.  1923;  and 
consultation  with  the  Department  of 
Housing  and  Urban  Development  under 
the  authority  of  40  U.S.C.  461(e). 

(26)  Coordinate  mapping  work  of 
USDA  including: 

(i)  Clearing  mapping  projects  to 
prevent  duplication; 

(ii)  Keeping  a  record  of  mapping  done 
by  USDA  agencies; 

(iii)  Preparing  and  submitting 
required  USDA  reports; 

(iv)  Serving  as  liaison  on  mapping 
with  the  Office  of  Management  and 
Budget,  Department  of  the  Interior,  and 
other  departments  and  establishments; 

(v)  Promoting  interchange  of  technical 
mapping  information,  including 
techniques  which  may  reduce  costs  or 
improve  quality;  and 

(vi)  Maintaining  the  mapping  records 
formerly  maintained  by  the  Office  of 
Operations. 

(27)  Administer  the  radio  fi^uency 
licensing  work  of  USDA,  including: 

(i)  Representing  USDA  on  the 
Interdepartmental  Radio  Advisory 
Committee  and  its  Frequency 
Assigiunent  Subcommittee  of  the 
National  Telecommunications  and 
Information  Administration. 
Department  of  Commerce; 

(ii)  Establishing  policies,  standards, 
and  procedures  for  allotting  and 
assigning  frequencies  within  USDA  and 
for  obtaining  effective  utilization  of 
them; 

(iii)  Providing  licensing  action 
necessary  to  assign  radio  frequencies  for 
use  by  the  agencies  of  USDA  and 
maintenance  of  the  records  necessary  in 
coimection  therewrith;  and 

(iv)  Providing  inspection  of  USDA's 
radio  operations  to  ensure  compliance 


with  national  and  international 
regulations  and  policies  for  radio 
frequency  use. 

(28)  Represent  USDA  in  all  matters 
relating  to  responsibilities  and 
authorities  under  the  Federal  Water 
Power  Act.  as  amended  (16  U.S.C.  791- 
823). 

(29)  (Reserved) 

(30)  Administer  the  Youth 
Conservation  Corps  Act  (42  U.S.C. 
precede  2711  note)  for  USDA. 

(31)  Establish  and  operate  the  Job 
Corps  Civilian  Conservation  Centers  on 
National  Forest  System  lands  as 
authorized  by  title  I.  sections  106  and 
107  of  the  Economic  Opportunity  Act  of 
1964  (42  U.S.C.  2716-2717).  in 
accordance  with  the  terms  of  an 
agreement  dated  May  11. 1967.  between 
the  Secretary  of  Agriculture  and  the 
Secretary  of  Labor;  and  administration 
of  other  cooperative  manpower  training 
and  work  experience  programs  where 
the  Forest  Service  serves  as  host  or 
prime  sponsor  with  other  Departments 
of  Federal.  State,  or  local  governments. 

(32)  Administer  the  Volimteers  in  the 
National  Forests  Act  of  1972  (16  U.S.C. 
558a-558d.  558a  note). 

(33)  Exercise  the  functions  of  the 
Secretary  of  Agriculture  authorized  in 
the  Alaska  National  Interest  Lands 
Conservation  Act  (16  U.S.C.  3101- 
3215). 

(34)  Administer  responsibilities  and 
functions  assigned  under  the  Defense 
Production  Act  of  1950,  as  amended  (50 
U.S.C.  App.  2061,  et  seq.].  and  title  VI 
of  the  Robert  T.  Stafford  Disaster  ReUef 
and  Emergency  Assistance  Act  (42 
U.S.C.  5195,  et  seq.),  relating  to  forests 
and  forest  products,  rural  fire  defense, 
and  forestry  research. 

C35)  Represent  USDA  on  the  National 
Response  Team  on  hazardous  spills 
pursuant  to  Pub.  L.  No.  92-500  (33 
U.S.C.  1151  note)  and  section  4  of 
Executive  Order  11735.  3  CFR.  1971- 
1975  Comp.,  p.  793. 

(36)  Exercise  the  functions  of  the 
Secretary  as  authorized  in  the  Wild  and 
Scenic  Rivers  Act  (16  U.S.C.  1271- 
1278),  except  for  making 
recommendations  to  the  President 
regarding  additions  to  the  National  Wild 
and  Scenic  Rivers  System. 

(37)  Issue  proposed  rules  relating  to 
the  authorities  delegated  in  this  section, 
issue  final  rules  and  regulations  as 
provided  in  36  CFR  261.70,  issue 
technical  amendments  and  corrections 
to  final  rules  issued  by  the  Secretary  or 
Under  Secretary  for  Natural  Resources 
and  Environment,  and  issue  proposed 
and  final  rules  necessary  and 
appropriate  to  carry  out  title  VIII  of  the 
Alaska  National  Interest  Lands 
Conservation  Act  (16  U.S.C.  3101-3215) 
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with  regard  to  National  Forest  System 
Lands. 

(38)  Jointly  administer  gypsy  moth 
eradication  activities  with  the  Animal 
and  Plant  Health  Inspection  Service, 
under  the  authority  of  section  102  of  the 
Organic  Act  of  1944.  as  amended;  and 
the  Act  of  April  6. 1937.  as  amended  {7 
U.S.C.  147a.  148,  148a-148e);  and  the 
Tahnadge  Aiken  Act  (7  U.S.C.  450),  by 
assuming  primary  responsibility  for 
treating  isolated  gypsy  moth  infestations 
on  Federal  lands,  and  on  State  and 
private  lands  contiguous  to  infested 
Federal  lands,  and  any  other 
infestations  over  640  acres  on  State  and 
private  lands. 

»     (39)  With  respect  to  land  and  facilities 
under  his  or  her  authority,  to  exercise 
the  functions  delegated  to  the  Secretary 
by  Executive  Order  12580.  3  CFR,  1987 
Comp..  p.  193,  under  the  following 
provisions  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  LiabiHty  Act  of  1980 
("the  Act"),  as  amended: 

(i)  Sections  104(a),  (b),  and  (c)(4)  of 
the  Act  (42  U.S.C.  9604(a).  (b),  and 
(c)(4)).  with  respect  to  removal  and 
remedial  actions  in  the  event  of  release 
or  threatened  release  of  a  hazardous 
substance,  pollutant,  or  contaminant 
into  the  environment; 

(ii)  Sections  104(e)-(h)  of  the  Act  (42 
U.S.C.  9604  (e)-(h)).  with  respect  to 
information  gathering  and  access 
requests  and  orders;  compUance  with 
Federal  health  and  safety  standards  and 
wage  and  labor  standards  applicable  to 
covered  work;  and  emergency 
procurement  powers; 

(iii)  Section  104(i)(ll)  of  the  Act  (42 
U.S.C.  9604(i)(ll)).  with  respect  to  the 
reduction  of  exposure  to  significant  risk 
to  human  health; 

(iv)  Section  104(j)  of  the  Act  (42 
U.S.C.  9604(j)).  with  respect  to  the 
acquisition  of  real  property  and  interests 
in  real  property  required  to  conduct  a 
remedial  action; 

(v)  The  first  two  sentences  of  section 
105(d)  of  the  Act  (42  U.S.C.  9605(d)), 
with  respect  to  petitions  for  preliminary 
assessment  of  a  release  or  threatened 
release; 

(vi)  SecUon  105(f)  of  the  Act  (42 
U.S.C.  9605(f)).  with  respect  to 
consideration  of  the  availability  of 
.  qualified  minority  firms  in  awarding 
contracts,  but  excluding  that  portion  of 
section  105(f)  of  the  Act  pertaining  to 
the  annual  report  to  Congress; 

(vii)  Section  109  of  the  Act  (42  U.S.C. 
9609).  with  respect  to  the  assessment  of 
civil  penalties  for  violations  of  section 
122  of  the  Act  (42  U.S.C.  9622).  and  the 
granting  of  awards  to  individuals 
providing  information; 


(viii)  Section  111(f)  of  the  Act  (42 
U.S.C.  9611(f)).  with  respect  to  the 
designation  of  officials  who  may 
obligate  money  in  the  Hazardous 
Substances  Superfund; 

(ix)  Section  113(g)  of  the  Act  (42 
U.S.C.  9613(g)).  with  respect  to 
receiving  notification  of  a  natural 
resource  trustee's  intent  to  file  suit; 

(x)  Section  113(k)  of  the  Act  (42 
U.S.C.  9613(k)).  with  respect  to 
establishing  an  administrative  record 
upon  which  to  base  the  selection  of  a 
response  action  and  identifying  and 
notifying  potentially  responsible  parties; 

(xi)  Section  116(a)  of  the  Act  (42 
U.S.C.  9616(a)).  with  respect  to 
preliminary  assessment  and  site 
inspection  of  facilities; 

(xii)  Section  117(a)  and  (c)  of  the  Act 
(42  U.S.C.  9617(a)  and  (c)).  with  respect 
to  public  participation  in  the 
preparation  of  any  plan  for  remedial 
action  and  explanation  of  variances 
from  the  final  remedial  action  plan  for 
any  remedial  action  or  enforcement 
action,  including  any  settlement  or 
consent  decree  entered  into; 

(xiii)  Section  119  of  the  Act  (42  U.S.C. 
9619),  with  respect  to  indemnifying 
response  action  contractors; 

(xiv)  Section  121  of  the  Act  (42  U.S.C. 
9621),  with  respect  to  cleanup 
standards;  and 

(xv)  Section  122  of  the  Act  (42  U.S.C. 
9622),  with  respect  to  settlements,  but 
excluding  section  122(b)(1)  of  the  Act 
(42  U.S.C.  9622(b)(1)),  related  to  mixed 
funding  agreements. 

(40)  Exercise  the  functions  of  the 
Secretary  authorized  in  the  Federal 
Onshore  Oil  and  Gas  Leasing  Reform 
Act  of  1987  (30  U.S.C.  226,  et  seq.). 

(41)  With  respect  to  facifities  and 
activities  under  his  or  her  authority,  to 
exercise  the  authority  of  the  Secretary  of 
Agriculture  pursuant  to  section  1-102 
related  to  compliance  with  applicable 
pollution  control  standards  and  section 
1-601  of  Executive  Order  12088,  3  CFR, 
1978  Comp.,  p.  243,  to  enter  into  an 
inter-agency  agreement  with  the  United 
States  Environmental  Protection 
Agency,  or  an  administrative  consent 
order  or  a  consent  judgment  in  an 
appropriate  United  States  District  Court 
with  an  appropriate  State,  interstate,  or 
local  agency,  containing  a  plan  and 
schedule  to  achieve  and  maintain 
compliance  with  applicable  pollution 
control  standards  established  pursuant 
to  the  following: 

(i)  Solid  Waste  Disposal  Act.  as 
amended  by  the  Resource  Conservation 
and  Recovery  Act.  the  Hazardous  and 
SoUd  Waste  Amendment,  and  the 
Federal  Facility  Compliance  Act  (42 
U.S.C.  6901,  et  seq.); 


(ii)  Federal  Water  Pollution 
Prevention  and  Control  Act.  as  amended 
(33  U.S.C.  1251.  ef  seq); 

(iii)  Safe  Drinking  Water  Act.  as 
amended  (42  U.S.C.  300f,  et  seq.); 

(iv)  Clean  Air  Act,  as  amended  (42 
U.S.C.  7401,  et  seq.); 

(v)  Noise  Control  Act  of  1972,  as 
amended  (42  U.S.C.  4901,  et  seq.); 

(vi)  Toxic  Substances  Control  Act.  as 
amended.  (15  U.S.C.  2601.  et  seq.); 

(vii)  Federal  Insecticide.  Fungicide, 
and  Rodenticide  Act.  as  amended  (7 
U.S.C.  136.  et  seq.);  and 

(viii)  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980,  as  arhended  by  the 
Superfund  Amendments  and 
Reauthorization  Act  of  1986  (42  U.S.C. 
9601,  et  seq.). 

(42)  With  respect  to  land  and  facilities 
under  his  or  her  authority,  exercise  the 
functions  delegated  to  the  Secretary  by 
Executive  Order  12580,  3  CFR,  1987 
Comp.,  p.  193,  and  Executive  Order 
12777,  3  CFR,  1991  Comp.,  p.  351,  to  act 
as  Federal  trustee  for  natural  resources 
in  accordance  with  section  107(f)  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980  (42  U.S.C  9607(f)),  section 
311(f)(5)  of  the  Federal  Water  Pollution 
Control  Act  (33  U.S.C.  1321(f)(5)).  and 
section  1006(b)(2)  of  the  Oil  Pollution 
Act  of  1990  (33  U.S.C.  2706(b)(2)). 

(43)  With  respect  to  land  and  faciUties 
under  his  or  her  authority,  to  exercise 
the  authority  vested  in  the  Secretary  of 
Agriculture  to  act  as  the  "Federal  Land 
Manager"  pursuant  to  the  Clean  Air  Act. 
as  amended.  42  U.S.C.  7401.  et  sea. 

(44)  Administer  the  Public  Lands 
Corps  program  (16  U.S.C.  1721.  et  seq.) 
for  USDA  consistent  with  the 
Department's  overall  national  service 
program. 

(45)  Jointly  administer  the  Forestry 
Incentives  Program  with  the  Natural 
Resources  Conservation  Service,  in 
consultation  with  State  Foresters,  under 
section  4  of  the  Cooperative  Forestry 
Assistance  Act  of  1978  (16  U.S.C.  2103). 

(46)  Focusing  on  countries  that  could 
have  a  substantial  impact  on  global 
warming,  provide  assistance  that 
promotes  sustainable  development  and 
global  envirorunental  stability;  share 
technical,  managerial,  extension,  and 
administrative  skills;  provide  education 
and  training  opportunities;  engage  in 
scientific  exchange;  and  cooperate  with 
domestic  and  international 
organizations  that  further  international 
programs  for  the  management  and 
protection  of  forests,  rangelands, 
wildlife,  fisheries  and  related  natural 
resources  (16  U.S.C.  4501-4505). 

(b)  Reservations.  The  following 
authorities  are  reserved  to  the  Under 


Secretary  for  Natural  Resources  and 
Environment: 

(1)  The  authority  to  issue  final  rules 
and  regulations  relating  to  the 
administration  of  Forest  Service 
programs,  except  as  provided  in  36  CFR 
261.70  and  §2.60(a)(37). 

(2)  As  deemed  necessary  for 
administrative  purposes,  the  authority 
to  divide  into  and  designate  as  national 
forests  any  lands  of  more  than  3.000 
acres  acquired  under  or  subject  to  the 
Weeks  Act  of  March  1.  1911,  as 
amended  (16  U.S.C.  521). 

(3)  The  authority  to  make 
recommendations  to  the  Administrator 
of  General  Services  regarding  transfer  to 
other  Federal.  State,  or  Territorial 
agencies  lands  acquired  under  the 
Bankhead-Jones  Farm  Tenant  Act. 
together  with  recommendations  on  the 
conditions  of  use  and  administration  of 
such  lands,  pursuant  to  the  provisions 
of  section  32(c)  of  title  III  of  the 
Bankhead-Jones  Farm  Tenant  Act  (7 
U.S.C.  1011(c).  and  Executive  Order  No. 
11609.  3  CFR.  1971-1975  Comp..  p. 
586). 

(4)  Making  recommendations  to  the 
President  for  establishing  new  units  or 
adding  to  existing  units  of  the  National 
Wild  and  Scenic  Rivers  System  (16 
U.S.C.  1271-1278);  National  Scenic 
Trails  System  (16  U.S.C.  1241-1249) 
and  the  National  Wilderness 
Preservation  System  (16  U.S.C.  1131- 
1136). 

(5)  Signing  of  declarations  of  taking 
and  requests  for  condemnation  of 
property  as  authorized  by  law  to  carry 
out  the  mission  of  the  Forest  Service  (40 
U.S.C.  257). 

(6)  Approval  of  acquisition  of  land 
under  the  Weeks  Act  of  March  1. 1911. 
as  amended  (16  U.S.C.  521).  and  special 
forest  receipts  acts  (Pub.  L.  No.  337. 
74th  Cong..  49  Stat.  866.  as  amended  by 
Pub.  L.  No.  310,  78th  Cong.,  58  Stat. 
227;  Pub.  L.  No.  505,  75th  Cong.,  52 
Stat.  347,  as  amended  by  Pub.  L.  No. 
310,  78th  Cong.,  58  Stat.  227;  Pub.  L. 
No.  634,  75th  Cong..  52  Stat.  699,  as 
amended  by  Pub.  L.  No.  310,  78th 
Cong.,  58  Stat.  227;  Pub.  L.  No.  748, 
75th  Cong.,  52  Stat.  1205,  as  amended 
by  Pub.  L.  No.  310,  78th  Cong.,  58  Stat. 
227;  Pub.  L.  No.  427,  76th  Cong.,  54 
Stat.  46;  Pub.  L.  No.  589,  76th  Cong.,  54 
Stat.  297;  Pub.  L.  No.  591,  76th  Cong., 
54  Stat.  299;  Pub.  L.  No.  637,  76th 
Cong.,  54  Stat.  402;  Pub.  L.  No.  781, 
84th  Cong.,  70  Stat.  632)  of  $250,000  or 
more  in  value  for  national  forest 
purposes. 

§  2.61    Chief,  Natural  Resources 
Conservation  Service. 

(a)  Delegations.  Pursuant  to 
§§  2.20(a)(1),  (a)(3),  (a)(5).  (a)(6). 


(a)(7)(ii)  and  (a)(8).  subject  to 
reservations  in  §  2.20(b)(1).  the 
following  delegations  of  authority  are 
made  by  the  Under  Secretary  for  Natural 
Resources  and  Environment  to  the  Chief 
of  the  Natural  Resources  Conservation 
Service: 

(1)  Provide  national  leadership  in  the 
conservation,  development  and 
productive  use  of  the  Nation's  soil, 
water,  and  related  resources.  Such 
leadership  encompasses  soil,  water, 
plant,  and  vydldlife  conservation;  small 
watershed  protection  and  flood 
prevention;  and  resource  conservation 
and  development.  Integrated  in  these 
programs  are  erosion  control,  sediment 
reduction,  pollution  abatement,  land 
use  planning,  multiple  use. 
improvement  of  water  quality,  and 
several  surveying  and  monitoring 
activities  related  to  environmental 
improvement.  All  are  designed  to 
assure: 

(i)  Quality  in  the  natural  resource  base 
for  sustained  use; 

(ii)  Quality  in  the  environment  to 
provide  attractive,  convenient,  and 
satisfying  places  to  live,  work,  and  play; 
and 

(iii)  Quality  in  the  standard  of  living 
based  on  conununity  improvement  and 
adequate  income. 

(2)  Provide  national  leadership  in 
evaluating  and  coordinating  land  use 
policy,  and  administer  the  Farmland 
Protection  Policy  Act  (7  U.S.C.  4201,  et 
seq.),  including  the  Farms  for  the  Future 
Program  authorized  by  sections  1465- 
1470  of  the  Food,  Agriculture, 
Conservation,  and  Trade  Act  of  1990  (7 
U.S.C.  4201  note),  except  as  otherwise 
delegated  to  the  Administrator, 
Agricultural  Research  Service  in 

§  2.65(a)(80)  and  the  Administrator, 
Cooperative  State  Research,  Education, 
and  Extension  Service  in  §  2.66{a)(76). 

(3)  Administer  the  basic  program  of 
soil  and  water  conservation  under  Pub. 
L.  No.  46,  74th  Congress,  as  amended, 
and  related  laws  (16  U.S.C.  590a-f,  1- 
1,  q,  q-1;  42  U.S.C.  3271-3274;  7  U.S.C. 
2201),  including: 

(i)  Technical  and  financial  assistance 
to  land  users  in  carrying  out  locally 
adapted  soil  and  water  conservation 
programs  primarily  through  soil  and 
water  conservation  districts  in  the 
several  States,  the  District  of  Columbia, 
the  Conunonwealth  of  Puerto  Rico,  and 
the  Commonwealth  of  the  Northern 
Mariana  Islands,  American  Samoa, 
Guam,  the  Virgin  Islands,  and  Federally 
recognized  Native  American  tribes,  but 
also  to  communities,  watershed  groups. 
Federal  and  State  agencies,  and  other 
cooperators.  This  authority  includes 
such  assistance  as: 


(A)  Comprehensive  planning 
assistance  in  nonmetropolitan  districts; 

(B)  Assistance  in  the  field  of  income- 
producing  recreation  on  rural  non- 
Federal  lands; 

(C)  Forestry  assistance,  as  part  of  total 
technical  assistance  to  private  land 
owners  and  land  users  when  such 
services  are  an  integral  part  of  land 
management  and  such  services  are  not 
available  from  a  State  agency;  and 
forestry  services  in  connection  with 
windbreaks  and  shelter  belts  to  prevent 
wind  and  water  erosion  of  lands; 

(D)  Assistance  in  developing 
programs  relating  to  natural  beauty;  and 

(E)  Assistance  to  other  USDA  agencies 
in  connection  with  the  administration  of 
their  programs,  as  follows: 

(1)  To  tne  Farm  Service  Agency  in  the 
development  and  technical  servicing  of 
certain  programs,  such  as  the 
Agricultural  Conservation  Program  and 
other  such  similar  conservation 
proQ-ams; 

(i)  To  the  Rural  Housing  and 
Community  Development  Service  in 
connection  with  their  loan  and  land 
disposition  programs. 

(ii)  Soil  Surveys,  including: 

(A)  Providing  leadership  tor  the 
Federal  part  of  the  National  Cooperative 
Soil  Survey  which  includes  conducting 
and  pubUshing  soil  surveys; 

(B)  Conducting  soil  surveys  for 
resource  planning  and  development; 
and 

(C)  Performing  the  cartographic 
services  essential  to  carrying  out  the 
functions  of  the  Natural  Resources 
Conservation  Service,  including 
furnishing  photographs,  mosaics,  and 
maps. 

(iii)  Conducting  and  coordinating 
snow  surveys  and  making  water  supply 
forecasts  pursuant  to  Reorganization 
Plan  No.  rV  of  1940  (5  U.S.C.  App); 

(iv)  Operating  plant  materials  centers 
for  the  assembly  and  testing  of  plant 
species  in  conservation  programs, 
including  the  use,  administration,  and 
disposition  of  lands  under  the 
administration  of  the  Natural  Resources 
Conservation  Service  for  such  purposes 
under  title  III  of  the  Bankhead-Jones 
Farm  Tenant  Act  (7  U.S.C.  1010-1011); 
and 

(v)  Providing  leadership  in  the 
inventorying  and  monitoring  of  soil, 
water,  land,  and  related  resources  of  the 
Nation. 

(4)  Administer  the  Watershed 
Protection  and  Flood  Prevention 
Programs,  including: 

(i)  The  eleven  authorized  watershed 
projects  authorized  under  33  U.S.C 
702b-l ,  except  for  responsibilities 
assigned  to  the  Forest  Service; 

(ii)  The  emergency  flood  control  work 
under  33  U.S.C.  701b-l,  except  for 
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responsibilities  assigned  to  the  Forest 

(iu)  The  Cooperative  River  Basin 
Surveys  and  Investigations  Programs 
under  16  U.S.C.  1006,  except  for 
responsibilities  assigned  to  the  Forest 

Service; 

(iv)  The  pilot  watershed  projects 
under  16  U.S.C.  590a-f.  and  16  U.S.C. 
1001-1009,  except  for  responsibilities 
assigned  to  the  Forest  Service; 

(vTThe  Watershed  Protection  and 
Flood  Prevention  Program  under  16 
U.S.C.  1001-1009,  except  for 
responsibihties  assigned  to  the  Rural 
Housing  and  Community  Development 
Service  and  the  Forest  Service; 

(vi)  The  joint  investigations  and 
surveys  with  the  Department  of  the 
Army  under  16  U.S.C.  1009;  and 

(vii)  The  Emergency  Conservation 
Program  under  sections  401-405  of  the 
Agricultural  Credit  Act  of  1978  (the 
Act).  16  U.S.C.  2201,  et  seq.,  except  for 
the  provisions  of  sections  401  and  402 
of  the  Act,  16  U.S.C.  2201-2202,  as 
administered  by  the  Farm  Service 

Agency. 

(5)  Administer  the  Great  Plains 
Conservation  Program  and  the  Critical 
Lands  Resources  Conservation  Program 
under  16  U.S.C.  590p(b). 

(6)  Administer  the  Resource 
Conservation  and  Development  Program 
under  16  U.S.C.  590a-f;  7  U.S.C.  1010- 
1011;  and  16  U.S.C.  3451-3461.  except 
for  responsibilities  assigned  to  the  Rural 
Utilities  Service. 

(7)  Responsibility  for  entering  into 
long-term  contracts  for  carrying  out 
conservation  and  environmental 
measures  in  watershed  areas. 

(8)  Provide  national  leadership  for 
and  administer  the  Soil  and  Water 
Resources  Conservation  Act  of  1977  (16 
U.S.C.  2001.  et  seq),  except  for 
responsibihties  assigned  to  other  USDA 
agencies. 

(9)  Administer  Rural  Clean  Water 
Prop^m  and  other  responsibilities 
assigned  under  section  35  of  the  Clean 
Water  Act  of  1977  (33  U.S.C.  1251,  et 

(10)  Monitor  actions  and  progress  of 
USDA  in  complying  with  Executive 
Order  11988,  Flood  Plain  Management, 
3  CFR,  1977  Comp.,  p.  117.  and 
Executive  Order  11990.  Protection  of 
Wetlands.  3  CfR.  1977  Comp.,  p.  121, 
regarding  management  of  floodpltiins 
and  protection  of  wetlands;  monitor 
USDA  efforts  on  protection  of  important 
agricultural,  forest  and  rangelands;  and 
provide  staff  assistance  to  the  USDA 
Natural  Resources  and  Environment 
Committee. 

(11)  Administer  the  search  and  rescue 
operations  authorized  under  7  U.S.C. 
2273. 


(12)  Administer  section  202(c)  of  the 
Colorado  River  Basin  Salinity  Control 
Act.  43  U.S.C.  1592(c)  including: 

(i)  Identify  salt  source  areas  and 
determine  the  salt  load  resulting  from 
irrigation  and  watershed  management 
practices; 

(ii)  Conduct  salinity  control  studies  of 
irrigated  salt  source  areas; 

(iii)  Provide  technical  and  financial 
assistance  in  the  implementation  of 
salinity  control  projects  including  the 
development  of  salinity  control  plans, 
technical  services  for  application,  and 
certification  of  practice  applications; 

(iv)  Develop  plans  for  implementing 
measures  that  will  reduce  the  salt  load 
of  the  Colorado  River; 

(v)  Develop  and  implement  long-term 
monitoring  and  evaluation  plans  to 
measure  and  report  progress  and 
accomplishments  in  achieving  program 
objectives;  and 

(vi)  Enter  into  and  administer 
contracts  with  program  participants  and 
waive  cost-sharing  requirements  when 
such  cost -sharing  requirements  would 
result  in  a  failure  to  proceed  with 
needed  on-farm  measures. 

(13)  Administer  natural  resources 
conservation  authorities  under  title  XII 
of  the  Food  Security  Act  of  1985  (Act), 
as  amended  (16  U.S.C.  3801.  et  seq.), 
including  responsibilities  for: 

(i)  the  conservation  of  highly  erodible 
lands  and  wetlands  pursuant  to  sections 
1211-1223  of  the  Act  (16  U.S.C.  3811- 

3823);  ,      _, 

(ii)  technical  assistance  related  to  sou 
and  water  conservation  technology  for 
the  implementation  and  administration 
of  the  Conservation  Reserve  Program 
authorized  by  sections  1231-1244  of  the 
Act.  as  amended  (16  U.S.C.  3831-3844); 

(iii)  the  Environmental  Easement 
Program  authorized  by  sections  1239- 
1239d  of  the  Act  (16  U.S.C.  3839- 
3839dl* 

(iv)  the  Agricuhural  Water  Quality 
Improvement  Program  authorized  by 
sections  1238-1238f  of  the  Act.  as 
amended  (16  U.S.C.  3838-3838f);  and 

(v)  the  Wetland  Reserve  Program  and 
the  Emergency  Wetlands  Reserve 
Program  authorized  by  sections  1237- 
1237f  of  the  Act.  as  amended  (16  U.S.C. 
3837-3837f).  and  the  Emergency 
Supplemental  Appropriations  for  Relief 
From  the  Major,  Widespread  Flooding 
in  the  Midwest  Act  of  1993,  Pub.  L.  No. 
103-75. 

(14)  Approve  and  transmit  to  the 
Congress  comprehensive  river  basin 
reports. 

(15)  Provide  representation  on  the 
Water  Resources  Council  and  river  basin 
commissions  created  by  42  U.S.C.  1962, 
and  on  river  basin  interagency 
committees. 


(16)  Jointly  administer  the  Forestry 
Incentives  Program  with  the  Forest 
Service,  in  consultation  with  State 
Foresters,  under  section  4  of  the 
Cooperative  Forestry  Assistance  Act  of 
1978  (16  U.S.C.  2103). 

(17)  Administer  the  Water  Bank 
Program  under  the  Water  Bank  Act  (16 
U.S.C.  1301.  et  seq.). 

(18)  Administer  water  quality 
activities  under  the  Agriculture  and 
Water  PoUcy  Coordination  Act.  subtitle 
G.  title  XIV  of  the  Food.  Agriculture. 
Conservation,  and  Trade  Act  of  1990.  as 
amended  (7  U.S.C.  5501-5505). 

(19)  Administer  the  Rural 
Envirorunental  Conservation  Program 
authorized  by  sections  1001-1010  of  the 
Agriculture  Act  of  1970.  as  amended  (16 
U.S.C.  1501-1510). 

(20)  Coordinate  USDA  input  and 
assistance  to  the  Department  of 
Commerce  and  other  Federal  agencies 
consistent  with  section  307  of  the 
Coastal  Zone  Management  Act  of  1972 
(16  U.S.C.  1456),  and  coordinate  USDA 
review  of  qualifying  state  and  local 
government  coastal  management  plans 
or  programs  prepared  under  such  Act 
and  submitted  to  the  Secretary  of 
Commerce,  consistent  with  section 
306(a)  and  (c)  of  such  Act  (16  U.S.C. 
1455(a)  and  (c)). 

(21)  Administer  responsibilities  and 
functions  assigned  under  the  Defense 
Production  Act  of  1950,  as  amended  (50 
U.S.C.  App.  2061,  et  seq.),  and  title  VI 
of  the  Robert  T.  Stafford  Disaster  ReUef 
and  Emergency  Assistance  Act  (42 
U.S.C.  5195.  et  seq.).  relating  to 
agricultural  lands  and  water. 

(22)  Administer  the  Abandoned  Mine 
Reclamation  Program  for  Rural  Lands 
and  other  responsibilities  assigned 
under  the  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (30  U.S.C. 
1201.  et  seq.),  except  for  responsibilities 
assigned  to  the  Forest  Service. 

(23)  With  respect  to  land  and  facilities 
under  his  or  her  authority,  to  exercise 
the  functions  delegated  to  the  Secretary 
by  Executive  Order  12580.  3  CFR,  1987 
Comp..  p.  193.  under  the  following 
provisions  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of  1980 
("the  Act"),  as  amended: 

(i)  Sections  104(a).  (b).  and  (c)(4)  of 
the  Act  (42  U.S.C.  9604(a).  (b).  and 
(c)(4)),  with  respect  to  removal  and 
remedial  actions  in  the  event  of  release 
or  threatened  release  of  a  hazardous 
substance,  pollutant,  or  contaminant 
into  the  environment; 

(ii)  Sections  104(e)-(h)  of  the  Act  (42 
U.S.C.  9604  (e)-(h)),  with  respect  to 
information  gathering  and  access 
requests  and  orders;  compliance  with 
Federal  health  and  safety  standards  and 


wage  and  labor  standards  appUcable  to 
covered  work;  and  emergency 
procurement  powers; 

(iii)  Section  104(i)(ll)  of  the  Act  (42 
U.S.C.  9604(i)(ll)),  with  respect  to  the 
reduction  of  exposure  to  significant  risk 
to  human  health; 

(iv)  Section  104(j)  of  the  Act  (42 
U.S.C.  9604(j)),  with  respect  to  the 
acquisition  of  real  property  and  interests 
in  real  property  required  to  conduct  a 
remedial  action; 

(v)  The  first  two  sentences  of  section 
105(d)  of  the  Act  (42  U.S.C.  9605(d)), 
with  respect  to  petitions  for  preUminary 
assessment  of  a  release  or  threatened 
release; 

(vi)  Section  105(f)  of  the  Act  (42 
U.S.C.  9605(f)),  with  respect  to 
consideration  of  the  availability  of 
qualified  minority  firms  in  awarding 
contracts,  but  excluding  that  portion  of 
section  105(f)  of  the  Act  pertaining  to 
the  annual  report  to  Congress; 

(vii)  Section  109  of  the  Act  (42  U.S.C. 
9609),  with  respect  to  the  assessment  of 
civil  penalties  for  violations  of  section 
122  of  the  Act  (42  U.S.C.  9622)  and  the 
granting  of  awards  to  individuals 
providing  information; 

(viii)  Section  111(0  of  the  Act  (42 
U.S.C.  9611(f)).  v«th  respect  to  the 
designation  of  officials  who  may 
obligate  money  in  the  Hazardous 
Substances  Superfund; 

(ix)  Section  113(k)  of  the  Act  (42 
U.S.C.  9613(k)).  with  respect  to     - 
establishing  an  administrative  record 
upon  which  to  base  the  selection  of  a 
response  action  and  identifying  and 
notifying  potentially  responsible  parties; 

(x)  Section  116(a)  of  the  Act  (42 
U.S.C.  9616(a)).  with  respect  to 
preliminary  assessment  and  site 
inspection  of  facilities; 

(xi)  Section  117(a)  and  (c)  of  the  Act 
(42  U.S.C.  9617(a)  and  (c)).  with  respect 
to  public  participation  in  the 
preparation  of  any  plan  for  remedial 
action  and  explanation  of  variances 
fi-om  the  final  remedial  action  plan  for 
any  remedial  action  or  enforcement 
action,  including  any  settlement  or 
consent  decree  entered  into; 

(xii)  Section  119  of  the  Act  (42  U.S.C. 
9619).  with  respect  to  indemnifying 
response  action  contractors; 

(xiii)  Section  121  of  the  Act  (42  U.S.C. 
9621),  with  respect  to  cleanup 
standards;  and 

(xiv)  Section  122  of  the  Act  (42  U.S.C. 
9622).  with  respect  to  settlement,  but 
excluding  section  122(b)(1)  of  the  Act 
(42  U.S.C.  9633(b)(1)),  related  to  mixed 
funding  agreements. 

(24)  With  respect  to  facilities  and 
activities  under  his  or  her  authority,  to 
exercise  the  authority  of  the  Secretary  of 
Agriculture  pursuant  to  section  1-102 


related  to  compliance  with  applicable 
pollution  control  standards  and  section 
1-601  of  Executive  Order  12088.  3  CFR, 
1978  Comp.,  p.  243,  to  enter  into  an 
inter-agency  agreement  with  the  United 
States  Environmental  Protection 
Agency,  or  an  administrative  consent 
order  or  a  consent  judgment  in  an 
appropriate  United  States  District  Court 
with  an  appropriate  State,  interstate,  or 
local  agency,  containing  a  plan  and 
schedule  to  achieve  and  maintain 
compliance  with  applicable  pollution 
control  standards  estabUshed  pursuant 
to  the  following: 

(i)  Solid  Waste  Ehsposal  Act.  as 
amended  by  the  Resource  Conservation 
and  Recovery  Act.  the  Hazardous  and 
Solid  Waste  Amendments,  and  the 
Federal  Facility  Compliance  Act  (42 
U.S.C.  6901.  et  seq.); 

(ii)  Federal  Water  Pollution 
Prevention  and  Control  Act.  as  amended 
(33  U.S.C.  1251,  et  seq.); 

(iii)  Safe  Drinking  Water  Act,  as 
amended  (42  U.S.C.  300f.  et  seq.); 

(iv)  Clean  Air  Act.  as  amended  (42 
U.S.C.  7401.  et  seq.); 

(v)  Noise  Control  Act  of  1972,  as 
amended  (42  U.S.C.  4901,  etseq.); 

(vi)  Toxic  Substances  Control  Act.  as 
amended,  (15  U.S.C.  2601.  etseq.); 

(vii)  Federal  Insecticide.  Fungicide, 
and  Rodenticide  Act,  as  amended  (7 
U.S.C.  136,  et  seq.);  and 

(viii)  Comprehensive  Environmental 
Response,  Compensation,  and  Liabihty 
Act  of  1980,  as  amended  by  the 
Superfund  Amendments  and 
Reauthorization  Act  of  1986  (42  U.S.C. 
9601,  etseq.). 

(b)  Reservations.  The  following 
authorities  are  reserved  to  the  Under 
Secretary  for  Natural  Resources  and 
Environment: 

(1)  Executing  cooperative  agreements 
and  memoranda  of  understanding  for 
multi-agency  cooperation  v\rith 
conservation  districts  and  other  districts 
organized  for  soil  and  water 
conservation  within  States,  territories, 
possessions,  and  American  Indian 
Nations. 

(2)  Approving  additions  to  authorized 
Resource  Conservation  and 
Development  Projects  that  designate 
new  project  areas  in  which  resource 
conservation  and  development  program 
assistance  will  be  provided,  and 
withdrawing  authorization  for 
assistance,  pursuant  to  16  U.S.C.  590a- 
f;  7  U.S.C.  1010-1011;  16  U.S.C.  3451- 
3461. 

(3)  Giving  final  approval  to  and 
transmitting  to  the  Congress  watershed 
work  plans  that  require  congressional 
approval. 


Sut>part  K— Delegations  of  Authority 
by  the  Under  Secretary  for  Research, 
Education,  and  Economics 

§  2.63    Deputy  Under  Secretary  for 
Research,  Education,  and  Economics. 

Pursuant  to  §  2.21(a).  subject  to 
reservations  in  §  2.21(b).  and  subject  to 
policy  guidance  and  direction  by  the 
Under  Secretary,  the  following 
delegation  of  authority  is  made  by  the 
Under  Secretary  for  Research. 
Education,  and  Economics,  to  be 
exercised  only  during  the  absence  or 
unavailability  of  the  Under  Secretary: 
Perform  all  the  duties  and  exercise  all 
the  powers  which  are  now  or  which 
may  hereafter  be  delegated  to  the  Under 
Secretary  for  Research,  Education,  and 
Economics. 

§2.65    Administrator,  Agricultural 
Research  Service. 

(a)  Delegations.  Pursuant  to 
§§  2.21(a)(1).  (a)(3)  and  (aM5)  through 
(a)(7).  subject  to  reservations  in 
§  2.21(b)(1).  the  following  delegations  of 
authority  are  made  by  the  Under 
Secretary  for  Research,  Education,  and 
Economics  to  the  Administrator, 
Agricultural  Research  Service: 

(1)  Coordinate  USDA  policy  relative 
to  the  Federal  Insecticide,  Fungicide, 
and  Rodenticide  Act,  as  amended  (7 
U.S.C.  136,  et  seq.)  and  coordinate  the 
Department's  Integrated  Pest 
Management  Programs  and  the  Pesticide 
Assessment  Program  (7  U.S.C.  136- 
136y). 

(2)  Conduct  research  related  to  the 
economic  feasibiUty  of  the  manufacture 
and  commercialization  of  natural  rubber 
from  hydrocarbon-containing  plants  (7 
U.S.C.  178-178n). 

(3)  Conduct  research  on  the  control  of 
undesirable  species  of  honeybees  in 
cooperation  vnth  specific  foreign 
governments  (7  U.S.C.  284). 

(4)  Conduct  research  concerning 
domestic  animals  and  poultry,  their 
protection  and  use,  the  causes  of 
contagious,  infectious,  and 
communicable  diseases,  and  the  means 
for  the  prevention  and  cure  of  the  same 
(7  U.S.C.  391). 

(5)  Conduct  research  related  to  the 
dairy  industry  and  to  the  dissemination 
of  information  for  the  promotion  of  the 
dairy  industry  (7  U.S.C.  402). 

(6)  Conduct  research  and 
demonstrations  at  Mandan,  ND.  related 
to  dairy  livestock  breeding,  growing, 
and  feeding,  and  other  problems 
pertaining  to  the  establishment  of  the 
dairy  and  livestock  industries  (7  U.S.C 
421-422). 

(7)  Conduct  research  on  new  uses  for 
cotton  and  on  cotton  giiming  and 
processing  (7  U.S.C.  423-424). 
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(8)  Conduct  research  into  the  basic 
problems  of  agriculture  in  its  broadest 
aspects,  including,  but  not  limited  to. 
production,  marketing  (other  than 
statistical  and  economic  research  but 
including  research  related  to  family  use 
of  resoiuces),  distribution,  processing, 
and  utilization  of  plant  and  animal 
commodities;  problems  of  human 
nutrition;  development  of  markets  for 
agricultural  commodities;  discovery, 
introduction,  and  breeding  of  new 
crops,  plants,  animals,  both  foreign  and 
native:  conservation  development;  and 
development  of  efficient  use  of  farm 
buildings,  homes,  and  farm  machinery 
except  as  otherwise  delegated  in 
§§2.22(a)(l)(ii)  and  2.79(a)(2)  (7  U.S.C. 
427, 1621-1627,  1629,  2201  and  2204). 

(9)  Conduct  research  on  varietal 
improvement  of  wheat  and  feed  grains 
to  enhance  their  conservation  and 
environmental  qualities  (7  U.S.C.  428b). 

(10)  Advance  the  livestock  and 
agricultural  interests  of  the  United 
States,  including  the  breeding  of  horses 
suited  to  the  needs  of  the  United  States 
(7  U.S.C.  437). 

(11)  Enter  into  agreements  with  and 
receive  funds  from  any  State,  other 
political  subdivision,  organization,  or 
individual  for  the  purpose  of 
conducting  cooperative  research 
projects  (7  U.S.C.  450a). 

(12)  Make  facilities  grants  and 
conduct  research  under  the  IR— 4 
program  (7  U.S.C.  450i(d)  and  (e)). 

(13)  Conduct  research  related  to  soil 
and  water  conservation,  engineering 
operations,  and  methods  of  cultivation 
to  provide  for  the  control  and 
prevention  of  soil  erosion  (7  U.S.C.  1010 
and  16  U.S.C.  590a). 

(14)  Maintain  four  regional  research 
laboratories  and  conduct  research  at 
such  laboratories  to  develop  new 
scientific,  chemical,  and  technical  uses 
and  new  and  extended  markets  and 
outlets  for  farm  commodities  and 
products  and  the  by-products  thereof  (7 
U.S.C.  1292). 

(15)  Conduct  a  Special  Cotton 
Research  Program  designed  to  reduce 
the  cost  of  producing  upland  cotton  in 
the  United  States  (7  U.S.C.  1441  note). 

(16)  Conduct  research  to  formulate 
new  uses  for  farm  and  forest  products  (7 
U.S.C.  1632(b)). 

(17)  Conduct  research  to  develop  and 
determine  methods  for  the  humane 
slaughter  of  livestock  (7  U.S.C.  1904). 

(18)  Provide  national  leadership  and 
support  for  research  programs  and  other 
research  activities  in  the  food  and 
agricultiual  sciences  to  meet  major 
needs  and  challenges  in  food  and 
agricultural  system  productivity; 
development  of  new  food,  fiber,  and 
energy  sources;  agricultiual  energy  use 


and  production;  natural  resources; 
promotion  of  the  health  and  welfare  of 
people;  human  nutrition;  and 
international  food  and  agriculture 
pursuant  to  the  National  Agricultural 
Research,  Extension,  and  Teaching 
FoUcy  Act  of  1977.  as  amended  (7 
U.S.C.  3101,  etseq.). 

(19)  Conduct  a  program  of  grants  to 
States  to  expand,  renovate,  or  improve 
schools  of  veterinary  medicine  (7  U.S.C. 

3151). 

(20)  Administer  the  National 
Agricultural  Science  Award  for  research 
or  advanced  studies  in  the  food  and 
agricultural  sciences  (7  U.S.C.  3153). 

(21)  Conduct  program  evaluations  to 
improve  the  administration  and 
effectiveness  of  agricultiu-al  research 
and  education  programs  (7  U.S.C.  3317). 

(22)  Enter  into  contracts,  grants,  or 
cooperative  agreements  to  further 
research  programs  and  Ubrary  and 
related  information  programs 
supporting  research,  extension,  and 
teaching  programs  in  the  food  and 
agricultural  sciences  (7  U.S.C.  3318). 

(23)  Enter  into  cost-reimbursable 
agreements  relating  to  agricultural 
research,  teaching  and  to  further  Ubrary 
and  related  information  programs 
supporting  research,  extension  and 
teaching  programs  in  the  food  and 
agricultiual  sciences  (7  U.S.C.  3319a). 

(24)  Conduct  research  for  the 
development  of  supplemental  and 
alternative  crops  (7  U.S.C.  3319d). 

.    (25)  Conduct  research  on  potential 
uses  for  compost  from  agricultural 
wastes,  including  evaluating  the 
application  of  compost  on  soil,  plants, 
and  crops  (7  U.S.C.  3130). 

(26)  Reserved. 

(27)  Cooperate  and  work  with 
national  and  international  institutions. 
Departments  and  Ministries  of 
Agriculture  in  other  nations,  land-grant 
colleges  and  universities,  and  other 
persons  throughout  the  world  in  the 
performance  of  agricultural  research 
activities  (7  U.S.C.  3291). 

(28)  Perform  research  and 
development  at  aquacultural  research 
and  development  centers  (7  U.S.C. 
3322). 

(29)  Conduct  a  program  of  basic 
research  on  cancer  in  animals  and  birds 
(7  U.S.C.  3902). 

(30)  Conduct  and  coordinate 
Departmental  research  programs  on 
water  quality  and  nutrient  management 
(7  U.S.C.  5504). 

(31)  Conduct  research  to  optimize 
crop  and  Uvestock  production  potential, 
integrated  resource  mtuiagement,  and 
integrated  crop  management  (7  U.S.C. 
5821). 

(32)  Administer  a  national  research 
program  on  genetic  resources  to  provide 


for  the  collection,  preservation,  and 
dissemination  of  genetic  material 
important  to  American  food  and 
agriculture  production  (7  U.S.C.  5841). 

(33)  Conciuct  remote-sensing  and 
other  weather-related  research  (7  U.S.C. 
5852). 

(34)  Administer  grants  and  conduct 
research  programs  to  measure 
microbiological  and  chemical  agents 
associated  with  the  production, 
preparation,  processing,  handling,  and 
storage  of  agricultural  products  (7  U.S.C. 
5871-5874). 

(35)  Conduct  research  on  integrated 
pest  management,  including  research  to 
benefit  floriculture  (7  U.S.C.  5881). 

(36)  Conduct  research  in  the  control 
and  eradication  of  exotic  pests  (7  U.S.C. 
5883). 

(37)  Conduct  research  to  study  the 
biology  and  behavior  of  chinch  bugs  (7 
U.S.C.  5884). 

(38)  Administer  a  grant  program  for 
risk  assessment  research  to  address 
concerns  about  the  environmental 
effects  of  biotechnology  (7  U.S.C.  5921). 

(39)  Establish  and  coordinate  USDA 
programs  and  conduct  basic  and  applied 
research  and  technology  development  in 
the  areas  of  plant  genome  structure  and 
hmction  (7  U.S.C.  5924). 

(40)  Conduct  research  for  the 
development  of  technology  to  determine 
animal  lean  content  (7  U.S.C.  5925). 

(41)  Conduct  research  to  determine 
the  presence  of  aflatoxin  in  the  food  and 
feed  chains  (7  U.S.C.  5925). 

(42)  Conduct  research  to  develop 
production  methods  and  commercial 
uses  of  mesquite  (7  U.S.C.  5925). 

(43)  Conduct  research  to  investigate 
enhanced  genetic  selection  and 
processing  techniques  of  prickly  pears 
(7  U.S.C.  5925). 

(44)  Conduct  a  research  program  and 
administer  grants  and  contracts  for 
research  on  the  disease  of  scrapie  in 
sheep  and  goats  (7  U.S.C.  5925). 

(45)  Conduct  basic  and  applied 
research  in  the  development  of  new 
commercial  products  from  natural  plant 
materials  (7  U.S.C.  5925). 

(46)  Conduct  research  on  diseases 
affecting  honeybees  (7  U.S.C.  5934). 

(47)  Coordinate  USDA  poUcy  and 
programs  relating  to  global  climate 
change  (7  U.S.C.  6701-6703). 

(48)  Coordinate  Departmental  policies 
under  the  Toxic  Substances  Control  Act 
(15  U.S.C.  2601-2629). 

(49)  With  respect  to  facilities  and 
activities  under  his  or  her  authority,  to 
exercise  the  authority  of  the  Secretary  of 
Agriculture  pursuant  to  section  1-102 
related  to  compliance  with  applicable 
pollution  control  standards  and  section 
1-601  of  Executive  Order  12088,  3  CFR, 
1978  Comp.,  p.  243,  to  enter  into  an 


inter-agency  agreement  with  the  United 
States  Environmental  Protection 
Agency,  or  an  administrative  consent 
order  or  a  consent  judgment  in  an 
appropriate  State,  interstate,  or  local 
agency,  containing  a  plan  and  schedule 
to  achieve  and  maintain  comphance 
v^rith  applicable  pollution  control 
standards  established  pursuant  to  the 
following: 

(i)  Solid  Waste  Disposal  Act,  as 
amended  by  the  Resource  Conservation 
and  Recovery  Act,  as  further  amended 
by  the  Hazardous  and  Solid  Waste 
Amendments,  and  the  Federal  Facility 
Compliance  Act  (42  U.S.C.  6901,  et 
sea.); 

fii)  Federal  Water  Pollution 
Prevention  and  Control  Act,  as  amended 
(33  U.S.C.  \25\,  etseq.y, 

(iii)  Safe  Drinking  Water  Act,  as 
amended  (42  U.S.C.  300f,  et  seq.); 

(iv)  Clean  Air  Act,  as  amended  (42 
U.S.C.  7401,  etseq.y. 

(v)  Noise  Control  Act  of  1972,  as 
amended  (42  U.S.C.  4901,  et  seq.y, 

(vi)  Toxic  Substances  Control  Act,  as 
amended  (15  U.S.C.  2601,  etseq.y 

(vii)  Federal  Insecticide,  Fungicide, 
and  Rodenticide  Act,  as  amended  (7 
U.S.C.  136,  et  seq.y  and 

(viii)  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980,  as  amended  by  the 
Superfund  Amendments  and 
Reauthorization  Act  of  1986  (42  U.S.C. 
9601,  et  seq.). 

(50)  Perform  research  and  administer 
grants  for  research  and  development  in 
aquaculture  (16  U.S.C.  2804). 

(51)  Maintain  a  National  Arboretum 
for  the  purposes  of  research  and 
education  concerning  tree  and  plant  life; 
accept  and  administer  gifts  or  devices  of 
real  and  personal  propyerty  for  the 
benefit  of  the  National  Arboretum;  and 
order  disbursements  from  the  Treasury 
(20  U.S.C.  191-195). 

(52)  Conduct  research  on  foot-and- 
mouth  disease  and  other  animal 
diseases  (21  U.S.C.  113a). 

(53)  Conduct  research  on  the  control 
and  eradication  of  cattle  grubs 
(screwrworms)  (21  U.S.C.  114e). 

(54)  Conduct  research  activities 
related  to  farm  dwellings  and  other 
buildings  for  the  purposes  of  reducing 
costs  and  adapting  and  developing 
fixtures  and  appiulenances  for  more 
efficient  and  economical  farm  use  (42 
U.S.C.  1476(b)). 

(55)  Conduct  research  on  losses  of 
livestock  in  interstate  commerce  due  to 
injiuy  or  disease  (45  U.S.C.  71  note). 

(56)  Control  vnthin  USDA  the 
acquisition,  use,  and  disposal  of 
material  and  equipment  that  may  be  a 
source  of  ionizing  radiation  hazard. 

(57)  Pursuant  to  the  authority 
delegated  by  the  Administrator  of 


General  Services  to  the  Secretary  of 
Agriculture  in  34  FR  6406,  36  FR  1293, 
36  FR  18840,  and  38  FR  23838,  appoint 
uniformed  armed  guards  and  special 
pohcemen,  make  all  needful  rules  and 
regulations,  and  annex  to  such  rules  and 
regulations  such  reasonable  penalties 
(not  to  exceed  those  prescribed  in  40 
U.S.C.  318(c)).  as  vdll  insure  their 
enforcement,  for  the  protection  of 
persons,  property,  buildings,  and 
grounds  of  the  Arboretum,  Washington, 
DC;  the  U.S.  Meat  Animal  Research 
Center,  Clay  Center,  NE.;  the 
Agricultural  Research  Center,  Beltsville, 
Kfl);  and  the  Animal  Ehsease  Center, 
Plimi  Island,  NY,  over  which  the  United 
States  has  exclusive  or  conciurent 
criminal  jurisdiction,  in  accordance 
with  the  limitations  and  requirements  of 
the  Federal  Property  and  Administrative 
Services  Act  of  1949,  as  amended  (40 
U.S.C.  471,ef  seq.),the  Actof  June  1, 
1948.  as  amended  (40  U.S.C.  318,  et 
seq.],  and  the  policies,  procedures,  and 
controls  prescribed  by  the  General 
Services  Administration.  Any  rules  or 
regulations  promulgated  under  this 
authority  shall  be  approved  by  the 
Director,  Office  of  Operations,  and  the 
General  Counsel  prior  to  issuance. 

(58)  Administer  the  Department's 
Patent  Program  except  as  delegated  to 
the  General  Counsel  in  §  2.31(e). 

(59)  Provide  management  support 
services  for  the  Economic  Research 
Service,  the  Cooperative  State  Research, 
Education  and  Extension  Service,  and 
the  National  Agricultural  Statistics 
Service  as  agreed  upon  by  the  agencies 
with  authority  to  take  actions  required 
by  law  or  regulation.  As  used  herein,  the 
term  management  support  services 
includes  budget,  finance,  personnel, 
procurement,  property  management, 
communications,  paperwork 
management,  ADP  support,  and  related 
administrative  services. 

(60)  With  respect  to  land  and  facilities 
under  his  or  her  authority,  exercise  the 
functions  delegated  to  the  Secretary  by 
Executive  Order  12580,  3  CFR,  1987 
Comp.,  p.  193,  under  the  following 
provisions  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of  1980 
("the  Act"),  as  amended: 

(i)  Sections  104(a),  (b),  and  (c)(4)  of 
the  Act  (42  U.S.C.  9604(a),  (b),  and 
(c)(4)),  with  respect  to  removal  and 
remedial  actions  in  the  event  of  release 
or  threatened  release  of  a  hazardous 
substance,  pollutant,  or  contaminant 
into  the  environment; 

(ii)  Sections  104(e)-(h)  of  the  Act  (42 
U.S.C.  9604(e)-(h)).  with  respect  to 
information  gathering  and  access 
requests  and  orders;  compliance  with 
Federal  health  and  safety  standards  and 


wage  and  labor  standards  appUcable  to 
covered  work;  and  emergency 
procurement  powers; 

(iii)  Section  104(i)(ll)  of  the  Act  (42 
U.S.C.  9604(i)(ll)),  with  respect  to  the 
reduction  of  exposure  to  significant  risk 
to  human  health; 

(iv)  Section  104(j)  of  the  Act  (42 
U.S.C.  9604(j)),  with  respect  to  the 
acquisition  of  real  property  and  interests 
in  real  property  required  to  conduct  a 
remedial  action; 

(v)  The  first  two  sentences  of  section 
105(d)  of  die  Act  (42  U.S.C.  9605(d)). 
vdth  resj>ect  to  petitions  for  preliminary 
assessment  of  a  release  or  threatened 
release; 

(vi)  Section  105(f)  of  the  Act  (42 
U.S.C.  9605(f)),  with  respect  to 
consideration  of  the  availability  of 
qualified  minority  firms  in  awarding 
contracts,  but  excluding  that  portion  of 
section  105(f]  pertaining  to  the  annual 
report  to  Congress; 

(vii)  Section  109  of  the  Act  (42  U.S.C. 
9609),  with  respect  to  the  assessment  of 
civil  penalties  for  violations  of  section 
122  of  the  Act  (42  U.S.C.  9622).  and  the 
granting  of  awards  to  individuals 
providing  information; 

(viii)  Section  111(f)  of  the  Act  (42 
U.S.C.  9611(f)),  with  respect  to  the 
designation  of  officials  who  may 
obligate  money  in  the  Hazardous 
Substances  Superfund; 

(ix)  Section  113(k)  of  the  Act  (42 
U.S.C.  9613(k)).  with  respect  to 
establishing  an  administrative  record 
upon  which  to  base  the  selection  of  a 
response  action  and  identifying  and 
notifying  potentially  responsible  parties; 

(x)  Section  116(a)  of  the  Act  (42 
U.S.C.  9616(a)),  with  respect  to 
preliminary  assessment  and  site 
inspection  of  facilities; 

(xi)  Sections  1 1 7(a)  and  (c)  of  the  Act 
(42  U.S.C.  9617(a)  and  (c)),  with  respect 
to  public  participation  in  the 
preparation  of  any  plan  for  remedial 
action  and  explanation  of  variances 
from  the  final  remedial  action  plan  for 
any  remedial  action  or  enforcement 
action,  including  any  settlement  or 
consent  decree  entered  into; 

(xii)  Section  119  of  the  Act  (42  U.S.C. 
9119).  with  respect  to  indemnifying 
response  action  contractors; 

(xiii)  Section  121  of  the  Act  (42  U.S.C. 
9621),  with  resp>ect  to  cleanup 
standards;  and 

(xiv)  Section  122  of  the  Act  (42  U.S.C. 
9622).  with  respect  to  settlements,  but 
excluding  section  122(b)(1)  of  the  Act 
(42  U.S.C.  9622(b)(1)),  related  to  mixed 
funding  agreements. 

(61)  Carry  out  research  activities 
authorized  in  section  202(c)  of  the 
Colorado  River  Basin  Salinity  Control 
Act  (43  U.S.C.  1592(c)). 
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(62)  Perform  food  and  agricultural 
research  in  support  of  functions 
assigned  to  the  Department  under  the 
Defense  Production  Act  of  1950.  as 
amended  (50  U.S.C.  App.  2061,  et  seq.). 
and  Utle  VI  of  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency 
Assistance  Act  (42  U.S.C.  5195.  et  seq.]. 

(63)  Propagate  bee-breeding  stock  and 
release  bee  germplasm  to  the  public  (7 
U.S.C.  283).  ,         ^       , 

(64)  Administer  a  National  Food  and 
Himian  Nutrition  Research  Program 
under  the  National  Agricultural 
Research,  Extension,  and  Teaching 
Policy  Act  of  1977.  as  amended.  As  used 
herein  the  term  "research"  includes: 

(i)  Research  on  the  nutrient 
composition  of  foods  and  the  effects  of 
agricultural  practices,  handUng,  food 
processing,  and  cooking  on  the  nutrients 
they  contain; 

(ii)  Surveillance  of  the  nutritional 
benefits  provided  to  participants  in  the 
food  programs  administered  by  the 
Department;  and 

(iii)  Research  on  the  factors  affecting 
food  preference  and  habits  (7  U.S.C. 
3171-3175.  3177).  ^  ,  „     . 

(65)  The  authority  in  paragraph  (a)(64) 
of  this  section  includes  the  authority  to: 

(i)  Appraise  the  nutritive  content  of 
the  U.S.  food  supply; 

(ii)  Develop  and  make  available  data 
on  the  nutrient  composition  of  foods 
needed  by  Federal,  State,  and  local 
agencies  administering  food  and 
nutrition  programs,  and  the  general 
public,  to  improve  the  nutritional 
quality  of  diets; 

(iii)  Coordinate  nutrition  education 
research  and  professional  education 
projects  within  the  Department;  and 

(iv)  Maintain  data  generated  on  food 
composition  in  a  National  Nutrient  Data 

Bank.  . 

(66)  Conduct,  in  cooperation  with  the 
Department  of  Health  and  Human 
Services,  the  National  Nutrition 
Monitoring  and  Related  Research 
Program.  Included  in  this  delegation  is 
the  authority  to: 

(i)  Design  and  carry  out  periodic 
nationwide  food  consumption  surveys 
to  measure  household  food 
consumption; 

(ii)  Design  and  carry  out  a  continuous, 
longitudinal  individual  intake  survey  of 
the  United  States  population  and 
special  high-risk  groups;  and 

(iii)  Design  and  carry  out 
methodological  research  studies  to 
develop  improved  procedures  for 
collecting  household  and  individual 
food  intake  consumption  data; 

(67)  Conduct  a  program  of  nutrition 
education  research. 

(68)  Provide  staff  support  to  the 
Under  Secretary  for  Research, 


Education,  and  Economics  related  to  the 
Ten- Year  Comprehensive  Plan  and  the 
Interagency  Board  for  Nutrition 
Monitoring  and  Related  Research 
required  by  Pub.  L.  No.  101-445.  7 
U.S.C.  5301,  et  seq. 

(69)  Obtain  and  furnish  excess 
property  to  eligible  recipients  for  use  in 
the  conduct  of  research  and  extension 
programs. 

(70)  Provide  resource  information 
concerning  rural  electric  and  telephone 
use  and  rural  development  efforts  (7 
U.S.C.  917). 

(71)  Act  as  a  catalyst  to  provide  access 
to  leadership  training  and  services 
programs  encompassing  private,  public, 
business,  and  government  entities  in 
cooperation  with  the  Extension  Service 
(7  U.S.C.  950aa-l). 

(72)  Develop  and  maintain  library  and 
information  systems  and  networks  and 
facilitate  cooperation  and  coordination 
of  the  agricultural  libraries  of  colleges, 
universities,  USDA,  and  their  closely 
allied  information  gathering  and 
dissemination  units  in  conjimction  with 
private  industry  and  other  research 
libraries  (7  U.S.C.  2201.  2204.  3125a, 
and  3126). 

(73)  Accept  gifts  and  order 
disbursements  from  the  Treasury  for  the 
benefit  of  the  National  Agricultural 
Library  or  for  the  carrying  out  of  any  of 
its  functions  (7  U.S.C.  2264-2265). 

(74)  Provide  for  the  dissemination  of 
appropriate  rural  health  and  safety 
information  resources  possessed  by  the 
National  Agricultural  Library  Rural 
Information  Center,  in  cooperation  with 
State  educational  prognun  efforts  (7 
U.S.C.  2662). 

(75)  Provide  national  leadership  in 
the  development  and  maintenance  of 
library  and  related  information  systems 
and  other  activities  to  support  the 
research,  extension,  and  teaching 
programs  in  the  food  and  agricultural 
sciences  pursuant  to  the  National 
Agricuhural  Research.  Extension,  and 
Teaching  Pohcy  Act  of  1977,  as 
amended  (7  U.S.C.  3101  and  3121). 

(76)  Administer  the  programs  and 
services  of  the  National  Agricultural 
Library  consistent  with  its  charge  to 
serve  as  the  primary  agricultural 
information  resource  of  the  United 
States  and  enter  into  agreements  and 
receive  funds  from  various  entities  to 
conduct  National  Agricultural  Library 
activities  (7  U.S.C  3125a). 

(77)  Provide  and  distribute 
information  and  data  about  Federal, 
State,  local,  and  other  rural 
development  assistance  programs  and 
services  available  to  individuals  and 
organizations.  To  the  extent  possible, 
the  National  Agricuhural  Library  shall 
use  telecommimications  technology  to 


disseminate  such  information  to  rural 
areas  (7  U.S.C.  3125b). 

(78)  Assemble  and  collect  food  and 
nutrition  educational  materials, 
including  the  results  of  nutrition 
research,  training  methods,  procedures, 
and  other  materials  related  to  the 
purposes  of  the  National  Agricultural 
Research,  Extension,  and  Teaching 
PoUcy  Act  of  1 97  7 ,  as  amended ; 
maintain  such  information;  and  provide 
for  the  dissemination  of  such 
information  and  materials  on  a  regular 
basis  to  State  educational  agencies  and 
other  interested  parties  (7  U.S.C.  3126). 

(79)  Conduct  program  evaluations  to 
improve  the  administration  and  efficacy 
of  the  National  Agricultural  Library  and 
related  information  systems  in  the  food 
and  agricultural  sciences  (7  U.S.C. 

3317). 

(80)  Administer  the  National 
Agricultural  Library,  including  the 
farmland  information  center,  pursuant 
to  section  1544(b)  of  the  Farmland 
Protection  Pohcy  Act  (7  U.S.C.  4205(b)). 

(81)  Support  Department  water 
programs  through  participation  in  State 
water  quality  coordination  programs 
and  dissemination  of  agrichemical 
information  (7  U.S.C.  5503-5506). 

(82)  Provide  a  repository  of 
agriculture  and  ground  water  quality 
planning  information  (7  U.S.C.  5505). 

(83)  Disseminate  information  on 
materials  and  methods  of  pest  and 
disease  control  available  to  agricultural 
producers  through  the  pest  and  disease 
control  database  (7  U.S.C.  5882). 

(84)  Represent  the  Department  on  all 
library  and  information  science  matters 
before  Congressional  Committees  and 
appropriate  commissions,  and  provide 
representation  to  the  coordinating 
committees  of  the  Federal  and  State 
governments  concerned  with  hbrary  and 
information  science  activities. 

(85)  Represent  the  Department  in 
international  organizational  activities 
and  on  international  technical 
committees  concerned  with  Ubrary  and 
information  science  activities. 

(86)  Prepare  and  disseminate 
computer  files,  indexes  and  abstracts, 
bibliographies,  reviews  and  other 
analytical  information  tools. 

(87)  Arrange  for  the  consolidated 
purchasing  and  dissemination  of 
printed  and  automated  indexes, 
abstracts,  journals,  and  other  wridely 
used  information  resources  and 
services. 

(88)  Provide  assistance  and  support  to 
professional  organizations  and  others 
concerned  with  library  and  information 
science  matters  and  issues. 

(89)  Copy  and  deliver  on  demand 
selected  articles  and  other  materials 
from  the  National  Agricultural  Library's 


collections  by  photographic 
reproduction  or  other  means  within  the 
permissions,  constraints,  and 
limitations  of  sections  106, 107,  and  108 
of  the  Copyright  Act  of  October  19.  1976 
(17  U.S.C.  106,  107  and  108). 

(90)  Formulate,  write,  or  prescribe 
bibliographic  and  technically  related 
standards  for  the  library  and 
information  systems  of  USDA. 

(91)  Assure  the  acquisition, 
preservation,  and  accessibility  of  all 
information  concerning  food  and 
agriculture  by  providing  leadership  to 
and  coordination  of  the  acquisition 
programs  and  related  activities  of  the 
library  and  information  systems,  with 
the  agencies  of  USDA,  other  Federal 
departments  and  agencies,  State 
agricultural  experiment  stations, 
colleges  and  universities,  and  other 
research  institutions  and  organizations. 

<^     (92)  Determine  by  survey  or  other 
appropriate  means,  the  information 
needs  of  the  Department's  scientific, 
professional,  technical,  and 
administrative  staffs,  its  constituencies, 
and  the  general  public  in  the  areas  of 
food,  agriculture,  the  environment,  and 
other  related  areas, 
(b)  (Reserved) 

§  2.66    Administrator,  Cooperative  State 
Research,  Education,  and  Extension 
Service. 

(a)  Delegations.  Piu^uant  to 
§§  2.21(a)(1)  and  (a)(3),  subject  to  the 
reservations  in  §  2.21(b)(1),  the 
following  delegations  of  authority  are 
made  by  the  Under  Secretary  for 
Research,  Education,  and  Extension  to 
the  Administrator,  Cooperative  State 
Research,  Education,  and  Extension 
Service. 

(1)  Administer  research  and 
technology  development  grants  related 
to  the  economic  feasibility  of  the 
manufacture  and  commercialization  of 
natural  rubber  from  hydrocarbon- 
containing  plants  (7  U.S.C.  178-178n). 

(2)  Administer  the  appropriation  for 
the  endowment  and  maintenance  of 
colleges  for  the  benefit  of  agriculture 
and  the  mechanical  arts  (7  U.S.C.  321- 
326a). 

(3)  Administer  teaching  funds 
authorized  by  section  22  of  the 
Bankhead  Jones  Act,  as  amended  (7 
U.S.C.  329). 

(4)  Cooperate  with  the  States  for  the 
purpose  of  encouraging  and  assisting 
them  in  carrying  out  research  related  to 
the  problems  of  agriculture  in  its 
broadest  aspects  under  the  Hatch  Act,  as 
amended  (7  U.S.C.  361a-361i). 

(5)  Support  agricultural  research  at 
eligible  institutions  in  the  States 
through  provision  of  Federal-grant 


funds  to  help  financial  physical 
research  facilities  (7  U.S.C.  390-390k). 

(6)  Carry  out  a  program  (IR-4 
Program)  for  the  collection  of  residue 
and  efficacy  data  in  support  of  minor 
use  pesticide  registration  or 
reregistration  and  to  determine 
tolerances  for  minor  use  chemical 
residues  in  or  on  agricultural 
commodities  (7  U.S.C.  450i(e)). 

(7)  Administer  a  program  of 
competitive  grants  to  State  agricultural 
experiment  stations,  colleges  and 
universities,  other  research  institutions 
and  organizations.  Federal  agencies, 
private  organizations  or  corporations, 
and  individuals  for  research  to  further 
USDA  programs  (7  U.S.C.  450i(b)). 

(8)  Administer  a  program  of  special 
grants  to  carry  out  research  to  facilitate 
or  expand  promising  breakthroughs  in 
areas  of  food  and  agricultural  sciences 
and  to  facilitate  or  expand  ongoing 
State-Federal  food  and  agricultural 
research  programs;  and  administer  a 
program  of  faciUties  grants  to  renovate 
and  refurbish  research  spaces  (7  U.S.C. 
450i  (c)  and  (d)). 

(9)  Conduct  a  research  and 
development  program  to  formulate  new 
uses  for  farm  and  forest  products  (7 
U.S.C.  1632(b)). 

(10)  Administer,  in  cooperation  with 
the  States,  a  cooperative  rural 
development  and  small  farm  research 
and  extension  program  under  the  Rural 
Development  Act  of  1972,  as  amended 
(7  U.S.C.  2661-2667). 

(11)  Provide  national  leadership  and 
support  for  cooperative  research  and 
extension  programs  and  other 
cooperative  activities  in  the  food  and 
agricultural  sciences  to  meet  major 
needs  and  challenges  in  food  and 
agricultural  system  productivity; 
development  of  new  food,  fiber,  and 
energy  sources;  agricultural  energy  use 
and  production;  natural  resources; 
promotion  of  the  health  and  welfare  of 
people;  himian  nutrition;  and 
international  food  and  agriculture 
pursuant  to  the  National  Agricultural 
Research,  Extension,  and  Teaching 
PoUcy  Act  of  1977,  as  amended  (7 
U.S.C.  3101,  ef  seq.). 

(12)  Conduct  a  program  of  grants  to 
States  to  expand,  renovate,  or  improve 
schools  of  veterinary  medicine  (7  U.S.C. 
3151). 

(13)  Administer  higher  education 
programs  in  the  food  and  agricultural 
sciences  and  administer  grants  to 
colleges  and  universities  (7  U.S.C. 
3152). 

(14)  Administer  the  National  Food 
and  Agricultural  Sciences  Teaching 
Awards  program  for  recognition  of 
educators  in  the  food  and  agricultural 
sciences  (7  U.S.C.  3152). 


(15)  Administer  grants  to  colleges, 
universities,  and  Federal  laboratories  for 
research  on  the  production  and 
marketing  of  alcohol  and  industrial 
hydrocarbons  from  agricultural 
commodities  and  forest  products  (7 
U.S.C.  3154).    . 

(16)  Administer  a  grant,  in 
consultation  with  the  Agricultural 
Research  Service,  for  the  estabUshment 
of  a  food  science  and  nutrition  research 
center  for  the  Southeast  Region  of  the 
United  States  (7  U.S.C.  3174). 

(17)  Conduct  a  program  of  grants  to 
States  to  support  continuing  animal 
health  and  disease  research  programs 
under  the  National  Agricultural 
Research,  Extension,  and  Teaching 
Policy  Act  of  1977,  as  amended  (7 
U.S.C.  3191-3201). 

(18)  Support  continuing  agricultural 
and  forestry  research  and  extension, 
resident  instruction,  and  facilities 
improvement  at  1890  land-grant 
colleges,  including  Tuskegee  University, 
and  administer  a  grant  program  for  five 
National  Research  and  Training 
Centennial  Centers  (7  U.S.C.  3221.  3222. 
and  3222a-3222c). 

(19)  Administer  grants  to  1890  land- 
grant  colleges,  including  Tuskegee 
University,  to  help  finance  and  upgrade 
agricultural  and  food  science  facilities 
which  are  used  for  research,  extension, 
and  resident  instruction  (7  U.S.C. 
3222(b)-3223). 

(20)  Cooperate  and  work  with 
national  and  international  institutions. 
Departments  and  Ministries  of 
Agriculture  in  other  nations,  land-grant 
colleges  and  universities,  and  other 
persons  throughout  the  world  in  the 
performance  of  agricultural  research  and 
extension  activities  (7  U.S.C.  3291). 

(21)  Administer  grants  to  States  in 
support  of  the  establishment  and 
operation  of  International  Trade 
Development  Centers  (7  U.S.C.  3292). 

(22)  Conduct  program  evaluations  to 
improve  the  administration  and  efficacy 
of  the  cooperative  research  grants  and 
extension  programs  involving  State 
agricultural  experiment  stations, 
cooperative  extension  services,  and 
colleges  and  universities  (7  U.S.C. 
3317). 

(23)  Enter  into  contracts,  grants,  or 
cooperative  agreements  to  further 
research,  extension  or  teaching  activities 
in  the  food  and  agricultural  sciences  (7 
U.S.C.  3318) 

(24)  Enter  into  cost-reimbursable 
agreements  relating  to  agricultural 
research,  extension  or  teaching  activities 
(7  U.S.C.  3319a). 

(25)  Provide  technical  assistance  to 
farm  owners  and  operators,  marketing 
cooperatives,  and  others  in  the 
development  and  implementation  of  a 


31826 


Federal  Register  /  Vol.  60.  No.  116  /  Friday.  June  16.  1995  /  Proposed  Rules 


Federal  Register  /  Vol.  60.  No.  116  /  Friday.  June  16,  1995  /  Proposed  Rules  31827 


research  and  pilot  project  program  for 
the  development  of  supplemental  and 
alternative  crops  (7  U.S.C.  3319d). 

(26)  Administer  an  aquacultural 
assistance  program,  involving  centers, 
by  making  grants  to  eligible  institutions 
for  research  and  extension  to  facilitate 
or  expand  production  and  marketing  of 
aquacultural  food  species  and  products; 
conducting  a  program  of  extension  and 
demonstration  centers;  and  making 
grants  to  States  to  formulate  aquaculture 
development  plans  for  the  production 
and  marketing  of  aquaculture  species 
and  products  (7  U.S.C.  3322). 

(27)  Administer  grants  to  further 
develop  and  expand  aquaculture 
research  facilities  for  intensive  water 
recirculating  aquaculture  systems  (7 
U.S.C.  3323). 

(28)  Administer  a  cooperative 
rangeland  research  program  (7  U.S.C. 
3331-3336). 

(29)  Administer  grants  for  basic 
research  on  cancer  in  animals  and  birds 
(7  U.S.C.  3902). 

(30)  Administer  programs  and 
conduct  projects  in  cooperation  with 
other  agencies  for  research  and 
education  on  sustainable  agriculture  (7 
U.S.C.  5811-5813). 

(31)  Administer  a  cooperative 
research  and  extension  program  to 
optimize  crop  and  livestock  production 
potential  in  integrated  resource 
management  and  integrated  crop 
management  systems  (7  U.S.C.  5821). 

(32)  Estabhsh  an  Agricultural  Weather 
Office  and  administer  a  national 
agricultural  weather  information 
system,  including  competitive  grants 
program  for  research  in  atmospheric 
sciences  and  climatology  (7  U.S.C. 
5852-5853). 

(33)  Administer  a  cooperative 
extension  program  on  agricultural 
weather  forecasts  and  climate 
information  for  agricultural  producers 
and  administer  a  grant  program  to  States 
to  administer  programs  for  State 
agricultural  weather  information 
systems  (7  U.S.C.  5854). 

(34)  In  cooperation  with  the 
Agricultural  Research  Service, 
administer  competitive  research  grants 
regarding  the  production,  preparation, 
processing,  handling,  and  storage  of 
agriculture  products  (7  U.S.C.  5871- 

5874). 

(35)  Administer  a  grants  and  contracts 
program  on  integrated  pest  management 
including  research  to  benefit  floriculture 
and  administer  an  extension  program 
developed  for  integrated  pest 
management  (7  U.S.C.  5881). 

(36)  Administer  a  grants  program  to 
States  on  the  control  of  infestations  and 
eradication  of  exotic  pests  (7  U.S.C. 
5883). 


(37)  Administer  a  grant  program  for 
risk  assessment  research  to  address 
concerns  about  the  environmental 
effects  of  biotechnology  (7  U.S.C.  5921) 

(38)  Administer  a  special  grants 
program  to  assist  efforts  by  research 
institutions  to  improve  the  efficiency 
and  efficacy  of  safety  and  inspection 
systems  for  hvestock  products  (7  U.S.C. 
5923). 

(39)  Administer  a  competitive  grants 
program  in  support  of  the  development 
of  a  plant  genome  mapping  program  (7 
U.S.C.  5924). 

(40)  Support  research  related  to  the 
development  of  new  commercial 
products  derived  from  natural  plant 
materials  for  industrial,  medical,  and 
agricultural  applications  (7  U.S.C. 
5925). 

(41)  Administer  a  competitive  grants 
program  to  develop  production  methods 
and  commercial  uses  for  mesquite  (7 
U.S.C.  5925). 

(42)  Administer  a  competitive  grants 
program  to  investigate  enhanced         ^ 
selection  and  processing  techniques  of 
prickly  pears  (7  U.S.C.  5925). 

(43)  Support  research  to  determine 
the  presence  of  aflatoxin  in  the  food  and 
feed  chains  (7  U.S.C.  5925). 

(44)  Administer  research  and 
extension  grants  for  the  development  of 
agricultural  production  and  marketing 
systems  to  service  niche  markets  (7 
U.S.C.  5925). 

(45)  Administer  a  grants  program  to 
States  on  immunoassay,  as  it  is  used  to 
detect  agricultural  pesticide  residues  on 
agricultural  commodities  and  to 
diagnose  plant  and  animal  diseases  (7 
U.S.C.  5925). 

(46)  Establish  and  administer  a 
program  for  the  development  and 
utilization  of  an  agricultural 
commimications  network  (7  U.S.C. 
5926). 

(47)  Administer  a  competitive  grants 
program,  in  consultation  with  the 
Agricultural  Research  Service,  to 
establish  national  centers  for 
agricultural  product  quality  research  (7 
U.S.C.  5928). 

'  (48)  Administer  a  special  grants 
program  to  study  constraints  on 
agricultural  trade  (7  U.S.C.  5931). 

(49)  Support  research  on  the  effects  of 
global  climate  change  in  agriculture  and 
forestry,  including  mitigation  of  the 
effects  on  crops  of  economic 
significance,  and  on  the  effects  of  the 
emissions  of  certain  gases  on  global 
climate  change  (7  U.S.C.  6702). 

(50)  Administer  the  Small  Business 
Innovation  Development  Act  of  1982  for 
USDA  (15  U.S.C.  638(e)-(k)). 

(51)  Administer  a  competitive 
forestry,  natural  resources,  and 


environmental  grant  program  (16  U.S.C. 
582a-«). 

(52)  Establish  and  administer  the 
Forestry  Student  Grant  Program  to 
provide  competitive  grants  to  assist  the 
expansion  of  the  professional  education 
of  forestry,  natural  resources,  and 
environmental  scientists  (16  U.S.C. 
1649). 

(53)  Provide  staff  support  to  the 
Secretary  of  Agriculture  in  his  or  her 
role  as  permanent  Chair  for  the  Joint 
Subcommittee  on  Aquaculture 
established  by  the  National  Aquaculture 
Act  of  1980  and  coordinate  aquacultural 
responsibiUties  within  the  Department 
(16  U.S.C.  2805). 

(54)  Administer  extension  education 
programs  in  aquaculture  and  administer 
grants  related  to  research  and 
development  in  aquaculture  (16  U.S.C. 
2806). 

(55)  Coordinate  research  by  • 
cooperating  State  research  institutions 
and  administer  education  and 
information  activities  assigned  under 
the  Defense  Production  Act  of  1950.  as 
amended  (50  U.S.C.  App.  2061.  et  seq.), 
and  title  VI  of  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency 
Assistance  Act  (42  U.S.C.  5195.  et  seq.). 

(56)  Provide  management  support 
services  to  agencies  reporting  to  the 
Under  Secretary  for  Research, 
Education,  and  Economics  in  the 

.  administration  of  discretionary  grants. 

(57)  Represent  the  Department  on  the 
Federal  Interagency  Council  on 
Education. 

(58)  Conduct  and  coordinate 
Departmental  research  programs  on 
water  quality  and  nutrient  management 
(7  U.S.C.  5504). 

(59)  Establish  and  administer 
education  programs  relating  to  water 
quahty  (7  U.S.C.  5503). 

(60)  Administer  education  programs 
for  the  users  and  dealers  of 
agrichemicals  (7  U.S.C.  5506). 

(61)  Administer  a  cooperative 
agricultural  extension  program  in 
accordance  with  the  Smith-Lever  Act.  as 
amended  (7  U.S.C.  341-349). 

(62)  Administer  a  cooperative 
agricultural  extension  program  related 
to  agriculture,  uses  of  solar  energy  with 
respect  to  agriculture,  and  home 
economics  in  the  District  of  Columbia 
(D.C.  Code  31-1409). 

(63)  Conduct  educational  and 
demonstration  work  related  to  the 
distribution  and  marketing  of  a 
agricultural  products  under  the 
Agricultural  Marketing  Act  of  1946,  as 
amended  (7  U.S.C.  1621-1627). 

(64)  Administer  a  competitive  grant 
program  for  non-profit  institutions  to 
establish  and  operate  centers  for  rural 


technology  or  cooperative  development 
(7  U.S.C.  1932(f)).     . 

(65)  Administer  a  nutrition  education 
program  for  Food  Stamp  recipients  and 
for  the  distribution  of  commodities  on 
reservations  (7  U.S.C.  2020(f)). 

(66)  Administer  a  grants  program  for 
rural  health  and  safety  education  (7 
U.S.C.  2662). 

(67)  Administer  a  rural  economic  and 
business  development  program  to 
employ  specialists  to  assist  individuals 
in  business  activities  (7  U.S.C.  2662). 

(68)  Administer  a  national  program  to 
provide  rural  citizens  with  training  to 
increase  their  leadership  abilities  (7 
U.S.C.  2662). 

(69)  Administer  a  competitive  grant 
program  for  financially  stressed  fanners, 
dislocated  farmers,  and  rural  families  (7 
U.S.C.  2662(f)). 

(70)  Administer  a  grant  program  to 
improve  the  rural  health  infrastructure 
(7  U.S.C.  2662  note). 

(71)  Administer  a  competitive  grant 
program  to  establish  demonstration 
areas  for  rural  economic  development  (7 
U.S.C.  2662a). 

(72)  Administer  a  cooperative 
extension  program  under  the  Farmer-to- 
Consiuner  Direct  Marketing  Act  of  1976 
(7  U.S.C.  3004). 

(73)  Identify  and  compile  information 
on  methods  of  composting  agricultural 
wastes  and  its  potential  uses  and 
develop  educational  programs  on 
composting  (7  U.S.C.  3130). 

(74)  Administer  a  national  food  and 
human  nutrition  extension  program 
under  the  National  Agricultural 
Research,  Extension,  and  Teaching 
Policy  Act  of  1977,  as  amended  (7 
U.S.C.  3171-3175). 

(75)  Make  grants,  under  such  terms 
and  conditions  as  the  Administrator 
determines,  to  eligible  institutions  for 
the  purpose  of  assisting  such 
institutions  in  the  purchase  of 
equipment  and  land,  and  the  planning, 
construction,  alteration,  or  renovation  of 
buildings,  to  provide  adequate  faciUties 
to  conduct  extension  work,  and  issue 
rules  and  regulations  as  necessary  to 
carry  out  this  authority  (7  U.S.C.  3224). 

(76)  Design  educational  programs, 
implement,  and  distribute  materials  in 
cooperation  with  the  cooperative 
extension  services  of  the  States 
emphasizing  the  importance  of 
productive  farmland  pursuant  to  section 
1544(a)  of  the  Farmland  Protection 
Policy  Act  (7  U.S.C.  4205(a)). 

(77)  Establish  and  administer 
education  programs  relating  to  water 
quality  (7  U.S.C.  5503). 

(78)  Design,  implement,  and  develop 
handbooks,  technical  guides,  and  other 
educational  materials  emphasizing 


sustainable  agriculture  production 
systems  and  practices  (7  U.S.C.  5831). 

(79)  Administer  a  competitive  grant 
program  to  organizations  to  carry  out  a 
training  program  on  sustainable 
agriculture  (7  U.S.C.  5832). 

(80)  Establish  a  national  f)esticide 
resistance  monitoring  program  (7  U.S.C. 
5882). 

(81)  Conduct  educational  programs  on 
the  biology  and  behavior  of  chinch  bugs 
(7  U.S.C.  5884). 

(82)  Administer  education  programs 
on  Indian  reservations  and  tribal 
jurisdictions  (7  U.S.C.  5930). 

(83)  Administer  competitive  grants  to 
States  to  establish  a  pilot  project  to 
coordinate  food  and  nutrition  education 
programs  (7  U.S.C.  2027(a)  and  5932). 

(84)  Administer  a  demonstration 
grants  program  for  support  of  an 
assistive  technology  program  for  farmers 
with  disabihties  (7  U.S.C.  5933). 

(85)  Conduct  educational  and 
demonstrational  work  in  cooperative 
farm  forestry  programs  (16  U.S.C.  568). 

(86)  Provide  for  an  expanded  and 
comprehensive  extension  program  for 
forest  and  rangeland  renewable 
resources  (16  U.S.C.  1671-1676). 

(87)  Conduct  forestry  and  natural 
resoiu'ce  education  programs,  including 
guidelines  for  technology  transfer  (16 
U.S.C.  1674). 

(88)  Provide  technical,  financial,  and 
educational  assistance  to  State  foresters 
and  State  extension  directors  on  rural 
forestry  assistance  (16  U.S.C.  2102). 

_  (89)  Provide  educational  assistance  to 
State  foresters  under  the  Forest 
Stewardship  Program  (16  U.S.C.  2103a). 

(90)  Implement  and  conduct  an 
educational  program  to  assist  the 
development  of  urban  and  community 
forestry  programs  (16  U.S.C.  2105). 

(91)  Provide  educational  assistance  to 
farmers  regarding  the  AgricultiuBl  Water 
Quality  Protection  Program  (16  U.S.C. 
3838b). 

(92)  Authorize  the  use  of  the  4-H 
Club  name  and  emblem  (18  U.S.C.  707). 

(93)  Conduct  demonstrational  and 
promotional  activities  related  to  farm 
dwellings  and  other  buildings  for  the 
purposes  of  reducing  costs  and  adapting 
and  developing  fixtures  and 
appurtenances  for  more  efficient  and 
economical  farm  use  (42  U.S.C. 
1476(b)). 

(94)  Provide  leadership  and  direct 
assistance  in  planning,  conducting,  and 
evaluating  extension  programs  under  a 
memorandum  of  agreement  with  the 
Bureau  of  Indian  Affairs  dated  May 
1956. 

(95)  Exercise  the  responsibilities  of 
the  Secretary  under  regulations  dealing 
with  Equal  Employment  Opportunity 
(part  18  of  this  title). 


(96)  Carry  out  demonstration  and 
educational  activities  authorized  in 
section  202(c)  of  the  Colorado  River 
Basin  Salinity  Control  Act  (43  U.S.C. 
1592(c)). 

(97)  Provide  educational  and 
technical  assistance  in  implementing 
and  administering  the  conservation 
reserve  program  authorized  in  sections 
1231-1244  of  the  Food  Security  Act  of 
1985  (Pub.  L.  No.  99-198.  99  Stat.  1509, 
(16  U.S.C.  3831-3844)). 

(b)  [Reserved] 

§  2.67    Administrator,  Economic  Resaarcli 
Service. 

(a)  Delegations.  Pursuant  to 
§§  2.21(a)(3),  (a)(8)  and  (a)(9).  subject  to 
reservations  in  §  2.21(b)(2),  the 
following  delegations  of  authority  are 
made  by  the  Under  Secretary  for 
Research.  Education,  and  Economics  to 
the  Administrator,  Economic  Research 
Service: 

(1)  Conduct  economic  research  on 
matters  of  importance  to  cooperatives  as 
authorized  by  the  Agricultural 
Marketing  Act  of  1946  (7  U.S.C.  1621- 
1627). 

(2)  Conduct  economic  and  social 
science  research  and  analyses  relating 
to: 

(i)  food  and  agriculture  situation  and 
ouUook; 

(ii)  the  production,  marketing,  and 
distribution  of  food  and  fiber  products 
(excluding  forest  and  forest  products), 
including  studies  of  the  performance  of 
the  food  and  agricultural  sector  of  the 
economy  in  meeting  needs  and  wants  of 
consimiers; 

(iii)  basic  and  long-range,  worldvnde, 
economic  analyses  and  research  on 
supply,  demand,  and  trade  in  food  and 
fiber  products  and  the  effects  on  the 
U.S.  food  and  agriculture  system, 
including  general  economic  analyses  of 
the  international  financial  and  monetary 
aspects  of  agricultural  affairs; 

(iv)  natural  resources,  including 
studies  of  the  use  and  management  of 
land  and  water  resources,  the  quahty  of 
these  resources,  resource  institutions, 
and  watershed  emd  river  basin 
development  problems;  and 

(v)  rural  people  and  communities,  as 
authorized  by  title  11  of  the  Agricultural 
Marketing  Act  of  1946,  as  amended  (7 
U.S.C.  1621-1627),  and  the  Act  of  June 
29.  1935.  as  amended  (7  U.S.C.  427). 

(3)  Perform  economic  and  other  social 
science  research  under  section  104(b)(1) 
and  (3)  of  the  Agricultural  Trade 
Development  and  Assistance  Act  of 
1954,  as  amended,  with  funds 
administered  by  the  Foreign 
Agricultural  Service  (7  U.S.C. 
1704(b)(1).  (3)). 

(4)  Investigate  and  make  findings  as  to 
the  effect  upon  the  production  of  food 
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and  upon  the  agricultural  economy  of 
any  proposed  action  pending  before  the 
Administrator  of  the  Environmental 
Protection  Agency  for  presentation  in 
the  public  interest,  before  said 
Administrator,  other  agencies,  or  before 
the  courts. 

(5)  Review  economic  data  and 
analyses  used  in  speeches  by 
Department  personnel  and  in  materials 
prepared  for  release  through  the  press, 
radio  and  television. 

(6)  Cooperate  and  work  with  national 
and  international  institutions  and  other 
persons  throughout  the  world  in  the 
performance  of  agricultural  research  and 
extension  activities  to  promote  and 
support  the  development  of  a  viable  and 
sustainable  global  agricultural  system. 
Such  work  may  be  carried  out  by: 

(i)  Exchanging  research  materials  and 
results  with  the  institutions  or  persons; 

(ii)  Engaging  in  joint  or  coordinated 
research; 

(iii)  Entering  into  cooperative 
arrangements  with  Departments  and 
Ministries  of  Agricultvu«  in  other 
nations  to  conduct  research,  extension; 
and  education  activities  (limited  to 
arrangements  either  involving  no 
exchange  of  funds  or  involving 
disbursements  by  the  agency  to  the 
institutions  of  other  nations),  and  then 
reporting  these  arrangements  to  the 
Under  Secretary  for  Research. 
Education,  and  Economics; 

(iv)  Stationing  representatives  at  such 
institutions  or  organizations  in  foreign 
countries;  or 

(v)  Entering  into  agreements  with 
land-grant  colleges  and  universities, 
other  organizations,  institutions,  or 
individuals  with  comparable  goals,  and 
with  the  concurrence  of  the  Office  of 
International  Cooperation  and 
Development,  USDA,  international 
organizations  (limited  to  agreements 
either  involving  no  exchange  of  funds  or 
involving  disbursements  by  the  agency 
to  the  cooperator),  and  then  reporting 
these  agreements  to  the  Under  Secretary 
for  Research,  Education,  and  Economics 
(7  U.S.C.  3291(a)). 

(7)  Prepare  for  transmittal  by  the 
Secretary  to  the  President  and  both 
Houses  of  Congress,  an  analytical  report 
under  section  5  of  the  Agricultural 
Foreign  Investment  Disclosure  Act  of 
1978  (7  U.S.C.  3504)  concerning  the 
effect  of  holdings,  acquisitions,  and 
transfers  of  U.S.  agricultural  land  by 
foreign  persons. 

(8)  Administer  responsibilities  and 
functions  assigned  under  the  Defense 
Production  Act  of  1950,  as  amended  (50 
U.S.C.  App.  2061,  et  seq.),  and  title  VI 
of  the  Robert  T.  Stafford  Disaster  Relief 
and  Emergency  Assistance  Act  (42 
U.S.C.  5195.  et  seq.),  concerning 


estimates  of  supplies  of  agricultural 
commodities  and  evaluation  of 
requirements  therefor;  food  and 
agricultural  aspects  of  economic 
stabilization  and  economic  research; 
and  coordination  of  energy  programs. 

(9)  Enter  into  contracts,  grants,  or 
cooperative  agreements  to  further 
research  programs  in  the  food  and 
agricultiiral  sciences  (7  U.S.C.  3318). 

(10)  Enter  into  cost-reimbursable 
agreements  relating  to  agricultural 
research  (7  U.S.C.  3319a). 

(11)  Provide  Department  leadership 

in: 

(i)  Analyzing  and  evaluating  existing 
and  proposed  energy  policies  and 
strategies,  including  those  regarding  the 
allocation  of  scarce  resources; 

(ii)  Developing  energy  policies  and 
strategies,  including  those  regarding  the 
allocation  of  scarce  resources; 

(iii)  Reviewing  and  evaluating 
Departmental  energy  and  energy-related 
programs  and  program  progress; 

(iv)  Developing  agricultural  and  rural 
components  of  national  energy  poUcy 
plans;  and 

(v)  Preparing  reports  on  energy  and 
energy-related  policies  and  programs 
required  under  Acts  of  Congress  and 
Executive  orders,  including  those 
involving  testimony  and  reports  on 
legislative  proposals. 

(12)  Provide  Departmental  oversight 
and  coordination  with  respect  to 
resources  available  for  energy  and 
energy-related  activities,  including 
funds  transferred  to  USDA  from  the 
departments  and  agencies  of  the  Federal 
Government  pursuant  to  interagency 
agreements. 

(13)  Represent  the  Under  Secretary  for 
Research,  Education,  and  Economics  at 
conferences,  meetings,  and  other 
contacts  where  energy  matters  are 
discussed,  including  liaison  with  the 
Department  of  Energy  and  other 
governmental  departments  and 
agencies. 

(14)  Provide  the  Under  Secretary  for 
Research.  Education,  and  Economics 
with  such  assistance  as  he  may  request 
to  perform  the  duties  delegated  to  him 
concerning  energy. 

(b)  Reservation.  The  following 
authority  is  reserved  to  the  Under 
Secretary  for  Research,  Education,  and 
Economics:  Review  all  proposed 
decisions  having  substantial  economic 
policy  implications. 

§2.68    Administrator,  National  Agricultural 
Statistics  Service. 

(a)  Delegations.  Pursuant  to 
§§  2.21(a)(3)  and  (a)(8).  subject  to 
reservations  in  §  2.21(b)(2).  the 
following  delegations  of  authority  are 
made  by  the  Under  Secretary  for 


Research.  Education,  and  Economics  to 
the  Administrator.  National  Agricultiu^l 
Statistics  Service: 

(1)  Prepare  crop  and  livestock 
estimates  and  administer  reporting 
programs,  including  estimates  of 
production,  supply,  price,  and  other 
aspects  of  the  U.S.  agricultural 
economy,  collection  of  statistics, 
conduct  of  enumerative  and  objective 
measurement  surveys,  construction  and 
maintenance  of  sampling  frames,  and 
related  activities.  Prepare  reports  of  the 
Agricultural  Statistics  Board  of  the 
Department  of  Agriculture  covering 
official  state  and  national  estimates  (7 
U.S.C.  411a.  475,  951.  and  2204). 

(2)  Take  such  security  precautions  as 
are  necessary  to  prevent  disclosure  of 
crop  or  livestock  report  information 
prior  to  the  scheduled  issuance  time 
approved  in  advance  by  the  Secretary  of 
Agriculture  and  take  such  actions  as  are 
necessary  to  avoid  disclosure  of 
confidential  data  or  information 
supplied  by  any  person,  firm, 
partnership,  corporation,  or  association 
(18  U.S.C.  1902. 1905,  and  2072). 

(3)  Improve  statistics  in  the 
Department;  maintain  liaison  with  0MB 
and  other  Federal  agencies  for 
coordination  of  statistical  methods  and 
techniques. 

(4)  Administer  responsibilities  and 
functions  assigned  under  the  Defense 
Production  Act  of  1950,  as  amended  (50 
U.S.C.  App.  2061,  et  seq.),  and  title  VI 
of  the  Robert  T.  Stafford  Disaster  Relief 
and  Emergency  Assistance  Act  (42 
U.S.C.  5195,  et  seq.),  concerning 
coordination  of  damage  assessment;  and 
food  and  agricultural  aspects  of 
agricultural  statistics. 

(5)  Enter  into  contracts,  grants,  or 
cooperative  agreements  to  further 
research  and  statistical  reporting 
programs  in  the  food  and  agricultural 
sciences  (7  U.S.C.  3318). 

(6)  Enter  cost-reimbiursable 
agreements  relating  to  agricultural 
research  and  statistical  reporting  (7 
U.S.C.  3319a). 

(7)  Cooperate  and  work  with  national 
and  international  institutions  and  other 
persons  throughout  the  world  in  the 
performance  of  agricultural  research  and 
extension  activities  to  promote  and 
support  the  development  of  a  viable  and 
sustainable  global  agricultural  system. 
Such  work  may  be  carried  out  by: 

(i)  Exchanging  research  materials  and 
results  with  the  institutions  or  persons; 

(ii)  Engaging  in  joint  or  coordinated 
research; 

(iii)  Entering  into  cooperative 
arrangements  with  Departments  and 
Ministries  of  Agriculture  in  other 
nations  to  conduct  research,  extension, 
and  education  activities  (limited  to 
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arrangements  either  involving  no 
exchange  of  funds  or  involving 
disbursements  by  the  agency  to  the 
institutions  of  other  nations),  and  then 
reporting  these  arrangements  to  the 
Under  Secretary  for  Research, 
Education,  and  Economics; 

(iv)  Stationing  representatives  at  such 
institutions  or  organizations  in  foreign 
countries;  or 

(v)  entering  into  agreements  with 
land-grant  colleges  and  universities, 
other  organizations,  institutions,  or 
individuals  with  comparable  goals,  and, 
with  the  concurrence  of  the  Foreign 
Agricultural  Service,  international 
organizations  (limited  to  agreements 
either  involving  no  exchange  of  funds  or 
involving  disbursements  by  the  agency 
to  the  cooperator),  and  then  rejKJrting 
these  agreements  to  the  Under  Secretary 
for  Research,  Education,  and  Economics 
(7  U.S.C.  3291(a)). 

(b)  Reservation.  The  following 
authority  is  reserved  to  the  Under 
Secretary  for  Research,  Education,  and 
Economics:  Review  all  proposed 
decisions  having  substantial  economic 
policy  implications. 

Subpart  L — Delegations  of  Authority 
by  the  Chief  Economist 

§  2.70    Deputy  Chief  Economist 

Pursuant  to  §2.29.  the  foUowring 
delegation  of  authority  is  made  by  the 
Chief  Economist  to  the  Deputy  Chief 
Economist,  to  be  exercised  only  during 
the  absence  or  unavailability  of  the 
Chief  Economist:  Perform  all  the  duties 
and  exercise  all  the  powers  which  are 
now  or  which  may  hereafter  be 
delegated  to  the  Chief  Economist. 

§  2.71    Director,  Office  of  Risli  Assessment 
and  Cost-Benefit  Analysis. 

(a)  Delegations.  Pursuant  to 
§  2.29(a)(2),  the  following  delegations  of 
authority  are  by  the  Chief  Economist  to 
the  Director,  Office  of  Risk  Assessment 
and  Cost-Benefit  Analysis: 

(1)  Responsible  for  assessing  the  risks 
to  hiunan  health,  human  safety,  or  the 
environment,  and  for  preparing  cost- 
benefit  analyses,  with  resj)ect  to 
proposed  major  regulations,  and  for 
publishing  such  assessments  and 
analyses  in  the  Federal  Register  as 
required  by  section  304  of  the 
Department  of  Agriculture 
Reorganization  Act  of  1994  (7  U.S.C. 
2204e). 

(2)  Provide  direction  to  Department 
agencies  in  the  appropriate  methods  of 
risk  assessment  and  cost-benefit 
analyses  and  coordinate  and  review  all 
risk  assessments  and  cost-benefit 
analyses  prepared  by  any  agency  of  the 
Department. 


(b)  Reservation.  The  following 
authority  is  reserved  to  the  Chief 
Economist:  Review  all  proposed 
decisions  having  substantial  economic 
policy  implications. 

§  2.72    Chairman.  World  Agricultural 
Outloolc  Board. 

(a)  Delegations.  Pursuant  to 
§§  2.29(a)(3)  through  (a)(7),  the 
following  delegations  of  authority  are 
made  by  the  Chief  Economist  to  the 
Chairman.  World  Agricultural  Outlook 
Board: 

(1)  Related  to  food  and  agriculture 
outlook  and  situation. 

(i)  Coordinate  and  review  all  crop  and 
commodity  data  used  to  develop 
outlook  and  situation  materia]  within 
the  Department. 

(ii)  Oversee  and  clear  for  consistency 
analytical  assimiiptions  and  results  of  all 
estimates  and  analyses  which 
significantly  relate  to  international  and 
domestic  commodity  supply  and 
demand,  including  such  estimates  and 
analyses  prepared  for  public 
distribution  by  the  Foreign  Agricultural 
Service,  the  Economic  Research  Service, 
or  by  any  other  agency  or  office  of  the 
Department. 

(2)  Related  to  weather  and  climate. 
(i)  Advise  the  Secretary  on  climate 

and  weather  activities,  and  coordinate 
the  development  of  pohcy  options  on 
weather  and  climate. 

(ii)  Coordinate  all  weather  and 
climate  information  and  monitoring 
activities  v«thin  the  Department  and 
provide  a  focal  point  in  the  Department 
for  weather  and  climate  information  and 
impact  assessment. 

(iii)  Arrange  for  appropriate 
representation  to  attend  all  meetings, 
hearings,  and  task  forces  held  outside 
the  Department  which  require  such 
representation. 

(iv)  Designate  the  Executive  Secretary 
of  the  USDA  Weather  and  Climate 
Program  Coordinating  Committee. 

(3)  Related  to  interagency  commodity 
estimates  committees. 

(i)  Establish  Interagency  Commodity 
Estimates  Committees  for  Commodity 
Credit  Corporation  price-supported 
commodities,  for  major  products 
thereof,  and  for  commodities  where  a 
need  for  such  a  committee  has  been 
identified,  in  order  to  bring  together 
estimates  and  supporting  analyses  from 
participating  agencies,  and  to  develop 
official  estimates  of  supply,  utilization, 
and  prices  for  commodities,  including 
the  effects  of  new  program  proposals  on 
acreage,  yield,  production,  imports, 
domestic  utilization,  price,  income, 
support  programs,  carryover,  exports, 
and  availabilities  for  export. 


(ii)  Designate  the  Chairman,  who  shall 
also  act  as  Secretary,  for  all  Interagency 
Commodity  Estimates  Committees. 

(iii)  Assure  that  all  committee 
members  have  the  basic  assumptions, 
background  data  and  other  relevant  data 
regarding  the  overall  economy  and 
market  prospects  for  specific 
commodities. 

(iv)  Review  for  consistency  of 
analytical  assiunptions  and  results  all 
proposed  decisions  made  by 
Commodity  Estimates  Committees  prior 
to  any  release  outside  the  Department. 

(4)  Related  to  remote  sensing. 
(i)  Provide  technical  assistance, 

coordination,  and  guidance  to 
Department  agencies  in  planning, 
developing,  and  carrying  out  satellite 
remote  sensing  activities  to  assure  full 
consideration  and  evaluation  of 
advanced  technology. 

(ii)  Coordinate  administrative, 
management,  and  budget  information 
relating  to  the  Department's  remote 
sensing  activities  including: 

(A)  Inter-  and  intra-agency  meetings, 
correspondence,  and  records; 

(B)  Budget  and  management  tracking 
systems;  and 

(C)  Inter-agency  contacts  and 
technology  transfer. 

(iii)  Designate  the  Executive  Secretary 
for  the  Remote  Sensing  Coordination 
Committee. 

(5)  Related  to  long-range  commodity 
and  agricultural-sector  projections. 
Establish  committees  of  the  agencies  of 
the  Department  to  coordinate  the 
development  of  a  set  of  analytical 
assumptions  and  long-range 
agricultural-sector  projections  (2  years 
and  beyond)  based  on  commodity 
projections  consistent  with  these 
assumptions  and  coordinated  through 
the  Interagency  Commodity  Estimates 
Committees. 

(b)  Reservation.  The  following 
authority  is  reserved  to  the  Chief 
Economist:  Review  all  proposed 
decisions  having  substantial  economic 
policy  implications. 

Subpart  M — Delegations  of  Authority 
by  the  Chief  Financial  Officer 

§  2.75    Deputy  Chief  Financial  Officer. 

Pursuant  to  §  2.28,  the  following 
delegation  of  authority  is  made  by  the 
Chief  Financial  Officer  to  the  Deputy 
Chief  Financial  Officer,  to  be  exercised 
only  during  the  absence  or 
unavailability  of  the  Chief  Financial 
Officer:  Perform  all  the  duties  and 
exercise  all  the  powers  which  are  now 
or  which  may  hereafter  be  delegated  to 
the  Chief  Financial  Officer. 
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Subpart  N — Delegations  of  Auttiortty 
by  ttie  Assistant  Secretary  for 
Marketing  and  Regulatory  Programs 

§  2.77    D«puty  Assistant  Secretary  for 
Marketing  and  Regulatory  Programs. 
Pursuant  to  §  2.22(a).  subject  to 
reservations  in  §  2.22(b).  and  subject  to 
policy  guidance  and  direction  by  the 
Assistant  Secretary,  the  following 
delegation  of  authority  is  made  by  the 
Assistant  Secretary  for  Marketing  and 
Regulatory  Programs  to  the  Deputy 
Assistant  Secretary  for  Marketing  and 
Regulatory  Programs,  to  be  exercised 
only  during  the  absence  or 
unavailability  of  the  Assistant  Secretary: 
Perform  all  the  duties  and  exercise  all 
the  powers  which  are  now  or  which 
may  hereafter  be  delegated  to  the 
Assistant  Secretary  for  Marketing  and 
Regulatory  Programs. 

§  2.79    Administrator,  Agricultural 
Marketing  Service. 

(a)  Delegations.  Pursuant  to  §§  2.22 
(a)(1).  (a)(5)  and  (a)(8),  subject  to 
reservations  in  §  2.22(b)(1).  the 
following  delegations  of  authority  are 
made  by  the  Assistant  Secretary  for 
Marketing  and  Regulatory  Programs  to 
the  Administrator.  Agricultural 
Marketing  Service: 

(1)  Exercise  the  functions  of  the 
Secretary  of  Agriculture  contained  in 
the  Agricultural  Marketing  Act  of  1946. 
as  amended  (7  U.S.C.  1621-1627), 
including  payments  to  State 
departments  of  agriculture  in 
coimection  with  cooperative  marketing 
service  projects  imder  section  204(b)  (7 
U.S.C.  1623(b)).  but  excepting  matters 
otherwise  assigned. 

(2)  Conduct  marketing  efficiency 
research  and  development  activities 
directly  applicable  to  the  conduct  of  the 
Wholesale  Market  Development 
Program,  specifically: 

(i)  Studies  of  facilities  and  methods 
used  in  physical  distribution  of  food 
and  other  farm  products; 

(ii)  Studies  designed  to  improve 
handling  of  all  agricultural  products  as 
they  are  moved  from  farms  to 
consumers;  and 

(iii)  application  of  presently  available 
scientific  knowledge  to  the  solution  of 
practical  problems  encountered  in  the 
marketing  of  agricultural  products  (7 
U.S.C.  1621-1627). 

(3)  Exercise  the  functions  of  the 
Secretary  of  Agriculture  relating  to  the 
transportation  activities  contained  in 
section  203(j)  of  the  Agricultural 
Marketing  Act  of  1946  (7  U.S.C.  1622(j)) 
as  amended,  but  excepting  matters 
otherwise  assigned. 

(4)  Administer  transportation 
activities  under  section  201  of  the 


Agricultural  Adjustment  Act  of  1938  (7 
U.S.C.  1291). 

(5)  Apply  results  of  economic 
research  and  operations  analysis  to 
evaluate  transportation  issues  and  to 
recommend  revisions  of  current 
procedures. 

(6)  Serve  as  the  focal  point  for  all 
Department  transportation  matters 
including  development  of  policies  and 
strategies. 

(7)  Cooperate  with  other  Departmental 
agencies  in  the  development  and 
recommendation  of  policies  and 
programs  for  inland  transportation  of 
USDA  and  CCC-owned  commodities  in 
connection  with  USDA  programs. 

(8)  Exercise  the  functions  of  the 
Secretary  of  Agriculture  contained  in 
the  following  legislation: 

(i)  U.S.  Cotton  Standards  Act  (7  U.S.C. 
51-65); 

(ii)  Cotton  futures  provisions  of  the 
Internal  Revenue  Code  of  1954  (26 
U.S.C.  4854, 4862-4865, 4876, and 
7263); 

(iii)  Cotton  Statistics  and  Estimates 
Act,  as  amended  (7  U.S.C.  471-476), 
except  as  otherwise  assigned; 
(iv)  (Reserved] 

(v)  Naval  Stores  Act  (7  U.S.C.  91-99); 
(vi)  Tobacco  Inspection  Act  (7  U.S.C. 
511-511q); 

(vii)  Wool  Standards  Act  (7  U.S.C. 
415-41 5d); 

(viii)  Agricidtural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601.  602.  668a-608e,  610. 612. 
614.624,671-674); 

(ix)  Cotton  Research  and  Promotion 
Act  (7  U.S.C.  2101-2118)  and  section 
610  of  the  Agricultural  Act  of  1970  (7 
U.S.C.  2119),  except  as  specified  in 
§2.43(a)(24); 

(x)  Export  Apple  and  Pear  Act  (7 
U.S.C.  581-590); 

(xi)  Export  Grape  and  Plum  Act  (7 
U.S.C.  591-599); 

(xii)  Titles  I,  II,  IV,  and  V  of  the 
Federal  Seed  Act,  as  amended  (7  U.S.C. 
1551-1575,  1591-1611); 

(xiii)  Perishable  Agricultural 
Commodities  Act  (7  U.S.C.  499a-499s); 

(xiv)  Produce  Agency  Act  (7  U.S.C. 
491-497); 

(xv)  Tobacco  Seed  and  Plant 
Exportation  Act  (7  U.S.C.  516-517); 

(xvii)  Tobacco  Statistics  Act  (7  U.S.C. 
501-508); 

(xxii)  Section  401(a)  of  the  Organic 
Act  of  1944  (7  U.S.C.  415e); 

(xxiii)  Agricultural  Fair  Practices  Act 
(7  U.S.C.  2301-2306); 

(xxiv)  Wheat  Research  and  Promotion 
Act  (7  U.S.C.  1292  note),  except  as 
specified  in  §  2.43(a)(24); 

(xxv)  Plant  Variety  Protection  Act  (7 
U.S.C.  2321-2331,  2351-2357,  2371- 
2372,  2401-2404,  2421-2427,  2441- 


2443,  2461-2463,  2481-2486,  2501- 
2504, 2531-2532.  2541-2545. 2561- 
2569.  2581-2583).  except  as  delegated 
to  the  Judicial  Officer; 

(xxvi)  Subtitle  B  of  title  I  and  section 
301(4)  of  the  Dairy  and  Tobacco 
Adjustment  Act  of  1983  (7  U.S.C.  4501- 
4513.  4514(4)).  except  as  specified  in 
§2.43(a)(24); 

(xxvii)  Potato  Research  and  Promotion 
Act  (7  U.S.C.  2611-2627).  except  as 
specified  in  §  2.43(a)(24); 
(xxviii)  [Reserved] 
(xxix)  Section  708  of  the  National 
Wool  Act  of  1954.  as  amended  (7  U.S.C. 
1787),  except  as  specified  in 
§§2.42(a)(25)  and  2.43(a)(24); 

(xxxi)  Egg  Research  and  Consumer 
Information  Act  (7  U.S.C.  2701-2718), 
except  as  delegated  in  §  2.43(a)(24); 

(xxxii)  Beef  Research  and  Information 
Act,  as  amended.  (7  U.S.C.  2901-2918). 
except  as  delegated  in  §§  2.42(a)(29)  and 
2.43(a)(24); 

(xxxiii)  Wheat  and  Wheat  Foods 
Research  and  Nutrition  Education  Act  (7 
U.S.C.  3401-3417).  except  as  delegated 
in  §  2.43(a)(24); 

(xxxiv)  Egg  Products  Inspection  Act 
relating  to  the  shell  egg  surveillance 
program,  voluntary  laboratory  analyses 
of  egg  products,  and  the  voluntary  egg 
grading  program  (21  U.S.C.  1031-1056); 
(xxxv)  Section  32  of  the  Act  of  August 
24, 1935  (7  U.S.C.  612c).  as 
supplemented  by  the  Act  of  June  28. 
1937  (15  U.S.C.  713c).  and  related 
legislation,  except  functions  which  are 
otherwise  assigned  relating  to  the 
domestic  distribution  and  donation  of 
agricultural  commodities  and  products 
thereof  following  the  procurement 
thereof; 

(xxxvi)  Prociu^ment  of  agricultural 
commodities  and  other  foods  under 
section  6  of  the  National  School  Lunch 
Act  of  1946,  as  amended  (42  U.S.C. 
1755); 

(xxxvii)  In  carrying  out  the 
procurement  functions  in  paragraphs 
(a)(8)  (xxxv)  and  (xxxvi)  of  this  section, 
the  Administrator,  Agricultural 
Marketing  Service  shall,  to  the  extent 
practicable,  use  the  commodity 
procurement,  handling,  payment  and 
related  services  of  the  Farm  Service 
Agency; 

(xxxvui)  Act  of  May  23, 1908, 
regarding  inspection  of  dairy  products 
for  export  (21  U.S.C.  693); 

(xxxix)  The  Pork  Promotion, 
Research,  and  Consumer  Information 
Act  of  1985  (7  U.S.C.  4801-4819); 

(xl)  The  Watermelon  Research  and 
Consumer  Information  Act  (7  U.S.C. 
4901-4616); 

(xii)  The  Honey  Research,  Promotion, 
and  Consumer  Information  Act  (7  U.S.C. 
4601-4612); 


(xlii)  Subtitles  B  and  C  of  the  Dairy 
Production  Stabilization  Act  of  1983,  as 
amended  (7  U.S.C.  4501-4513,  4531- 
4538); 

(xliii)  The  Floral  Research  and 
Consumer  Information  Act  (7  U.S.C. 
4301-4319); 

(xliv)  Section  213  of  the  Tobacco 
Adjustment  Act  of  1983,  as  amended  (7 
U.S.C.  511r); 

(xlv)  National  Laboratory 
Accreditation  Program  (7  U.S.C.  138- 
138i)  with  respect  to  laboratories 
accredited  for  pesticide  residue  analysis 
in  friiits  and  vegetables  and  other 
agricultural  commodities,  except  those 
laboratories  analyzing  only  meat  and 
poultry  products; 

(xlvi)  Pecan  Promotion  and  Research 
Act  of  1990  (7  U.S.C.  6001-6013), 
except  as  specified  in  §  2.43(a)(24); 

(xlvii)  Mushroom  Promotion, 
Research,  and  Consumer  Information 
Act  of  1990  (7  U.S.C.  6101-6112), 
except  as  specified  in  §  2.43(a)(24); 

(xlviii)  Lime  Research,  Promotion, 
and  Consumer  Information  Act  of  1990 
(7  U.S.C.  6201-6212).  except  as 
specified  in  §  2.43(a)(24); 

(xlix)  Soybean  Promotion.  Research, 
and  Consumer  Information  Act  (7  U.S.C. 
6301-6311).  except  as  specified  in 
§2.43(a)(24); 

(1)  Fluid  Milk  Promotion  Act  of  1990 
(7  U.S.C.  6401-6417); 

(Ii)  Producer  Research  and  Promotion 
Board  Accountability  (104  Stat.  3927); 

(Hi)  Consistency  with  International 
Obligations  of  the  United  States  (7 
U.S.C.  2278); 

(liii)  Organic  Foods  Production  Act  of 
1990  (7  U.S.C.  6501-6522)  provided  that 
the  Administrator,  Agricultural 
Marketing  Service,  will  enter  into 
agreements,  as  necessary,  with  the 
Administrator,  Food  Safety  and 
Inspection  Service,  to  provide 
inspection  services; 

(liv)  Pesticide  Recordkeeping  (7 
U.S.C.  136i-l)  with  the  provision  that 
the  Administrator,  Agricultural 
Marketing  Service,  will  enter  into 
agreements,  as  necessary,  with  other 
Federal  agencies; 

(Iv)  The  International  Carriage  of 
Perishable  Foodstuffs  Act  (7  U.S.C. 
4401-4406);  and 

(Ivi)  The  Sheep  Promotion.  Research, 
and  Information  Act  (7  U.S.C.  7101- 
7111). 

(9)  Furnish,  on  request,  copies  of 
programs,  pamphlets,  reports,  or  other 
publications  for  missions  or  programs  as 
may  otherwise  be  delegated  or  assigned 
to  the  Administrator,  Agricultural 
Marketing  Service  and  charge  user  fees 
therefore,  as  authorized  by  section  1121 
of  the  Agriculture  and  Food  Act  of  1981, 


as  amended  by  section  1769  of  the  Food 
Security  Act  of  1985,  7  U.S.C.  2242a. 

(10)  Collect,  siunmarize,  and  publish 
data  on  the  production,  distribution, 
and  stocks  of  sugar. 

(11)  With  respect  to  land  and  facilities 
under  his  or  her  authority,  exercise  the 
functions  delegated  to  the  Secretary  by 
Executive  Order  12580,  3  CFR,  1987 
Comp.,  p.  193,  imder  the  following 
provisions  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of  1980 
("the  Act"),  as  amended: 

(i)  Sections  104  (a),  (b),  and  (c)(4)  of 
the  Act  (42  U.S.C.  9604  (a),  (b),  and 
(c)(4)),  with  respect  to  removal  and 
remedial  actions  in  the  event  of  release 
or  threatened  release  of  a  hazardous 
substance,  pollutant,  or  contaminant 
into  the  environment; 

(ii)  Sections  104(e)-(h)  of  the  Act  (42 
U.S.C.  9604(e)-(h)),  with  respect  to 
information  gathering  and  access 
requests  and  orders;  compliance  with 
Federal  health  and  safety  standards  and 
wage  and  labor  standards  applicable  to 
covered  work;  and  emergency 
procurement  powers; 

(iii)  Section  104(i)(ll)  of  the  Act  (42 
U.S.C.  9604(i)(ll)),  with  respect  to  the 
reduction  of  exposure  to  significant  risk 
to  hiunan  health; 

(iv)  Section  104(j)  of  the  Act  (42 
U.S.C.  9604(j)),  with  respect  to  the 
acquisition  of  real  property  and  interests 
in  real  property  required  to  conduct  a 
reme^al  action; 

(v)  The  first  two  sentences  of  section 
105(d)  of  the  Act  (42  U.S.C.  9605(d)), 
with  respect  to  petitions  for  preliminary 
assessment  of  a  release  or  threatened 
release; 

(vi)  Section  105(f)  of  the  Act  (42 
U.S.C.  9605(f)),  with  respect  to 
consideration  of  the  availability  of 
qualified  minority  firms  in  awarding 
contracts,  but  excluding  that  portion  of 
section  105(f)  pertaining  to  the  aimual 
repK}rt  to  Congress; 

(vii)  Section  109  of  the  Act  (42  U.S.C. 
9609),  with  respect  to  the  assessment  of 
civil  penalties  for  violations  of  section 
122  of  the  Act  (42  U.S.C.  9622),  and  the 
granting  of  awards  to  individuals 
providing  information; 

(viii)  Section  111(f)  of  the  Act  (42 
U.S.C.  9611(f)).  with  respect  to  the 
designation  of  officials  who  may 
obligate  money  in  the  Hazardous 
Substances  Superfund; 

(ix)  Section  113(k)  of  the  Act  (42 
U.S.C.  9613(k)),  with  respect  to 
establishing  an  administrative  record 
upon  which  to  base  the  selection  of  a 
response  action  and  identifying  and 
notifying  potentially  responsible  parties; 

(x)  Section  116(a)  of  the  Act  (42 
U.S.C.  9616(a)),  with  respect  to 


preliminary  assessment  and  site 
inspection  of  faciUties; 

(xi)  Sections  117  (a)  and  (c)  of  the  Act 
(42  U.S.C.  9617  (a)  and  (c)),  with  respect 
to  public  participation  in  the 
preparation  of  any  plan  for  remedial 
action  and  explanation  of  variances 
from  the  final  remedial  action  plan  for 
any  remedial  action  or  enforcement 
action,  including  any  settlement  or 
consent  decree  entered  into; 

(xii)  Section  119  of  the  Act  (42  U.S.C 
9119),  with  respect  to  indemnifying 
response  action  contractors; 

(xiii)  Section  121  of  the  Act  (42  U.S.C. 
9621),  with  respect  to  cleanup 
standards;  and 

(xiv)  Section  122  of  the  Act  (42  U.S.C. 
9622),  with  respect  to  settlements,  but 
excluding  section  122(b)(1)  of  the  Act 
(42  U.S.C.  9622(b)(1)),  related  to  mixed 
funding  agreements. 

(12)  Wim  respect  to  faciUties  and 
activities  under  his  or  her  authority,  to 
exercise  the  authority  of  the  Secretary  of 
Agriculture  pursuant  to  section  1-102 
related  to  compliance  with  applicable 
pollution  control  standards  and  section 
1-601  of  Executive  Order  12088,  3  CFR, 
1978  Comp.,  p.  243,  to  enter  into  an 
inter-agency  agreement  with  the  United 
States  Environmental  Protection 
Agency,  or  an  administrative  consent 
order  or  a  consent  judgment  in  an 
appropriate  State,  interstate,  or  local 
agency,  containing  a  plan  and  schedule 
to  achieve  and  maintain  compliance 
with  applicable  pollution  control 
standards  established  pursuant  to  the 
following: 

(i)  Sohd  Waste  Disposal  Act,  as 
amended  by  the  Resource  Conservation 
and  Recovery  Act,  as  further  amended 
by  the  Hazardous  and  SoUd  Waste 
Amendments,  and  the  Federal  Facifity 
Compliance  Act  (42  U.S.C.  6901,  et 
sea); 

(ii)  Federal  Water  Pollution 
Prevention  and  Control  Act,  as  amended 
(33  U.S.C.  1251,  efseq.); 

(iii)  Safe  Drinking  Water  Act,  as 
amended  (42  U.S.C.  300f,  et  seq.); 

(iv)  Clean  Air  Act,  as  amended  (42 
U.S.C.  7401,  et  seq.y, 

(v)  Noise  Control  Act  of  1972,  as 
amended  (42  U.S.C.  4901,  et  seq.]; 

(vi)  Toxic  Substances  Control  Act,  as 
amended  (15  U.S.C.  2601.  et  seq.]; 

(vii)  Federal  Insecticide.  Fungicide, 
and  Rodenticide  Act,  as  amended  (7 
U.S.C.  136,  et  seq.);  and 

(viii)  Comprehensive  Envirorunental 
Response,  Compensation,  and  Liabihty 
Act  of  1980,  as  amended  by  the 
Superfund  Amendments  and 
Reauthorization  Act  of  1986  (42  U.S.C. 
9601,  e(  seq.). 

(hj  Reservations.  The  following 
authorities  are  reserved  to  the  Assistant 
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Secretary  for  Marketing  and  Regulatory 
ProOTams: 

(1)  Taking  final  action  on  regulations 
under  section  8c(15)(A)  of  the 
Agricultural  Marketing  Agreement  Act 
of  1937  (7  U.S.C.  608c(15)(A));  section 
12(a)  of  the  Cotton  Research  and 
Promotion  Act  (7  U.S.C  2111(a)); 
section  311(a)  of  the  Potato  Research 
and  Promotion  Act  (7  U.S.C.  2620(a)); 
section  118(a)  of  the  Dairy  Production 
Stabilization  Act  of  1983.  as  amended. 
(7  U.S.C.  4509(a));  section  1625(a)  of  the 
Pork  Promotion,  Research,  and 
Consumer  Information  Act  of  1985  (7 
U.S.C.  4814(a));  section  1650(a)  of  the 
Watermelon  Research  and  Promotion 
Act  (7  U.S.C  4909(a));  section  10(a)  of 
the  Honey  Research.  Promotion,  and 
Consumer  Information  Act  (7  U.S.C. 
4609(a));  section  14(a)  of  the  Egg 
Research  and  Consumer  Information  Act 
(7  U.S.C.  2713(a));  section  1714(a)  of  the 
Floral  Research  and  Consumer 
Information  Act  (7  U.S.C.  4313(a)); 
section  1710(a)  of  the  Wheat  and  Wheat 
Foods  Research  and  Nutrition  Education 
Act  (7  U.S.C.  3409(a));  section  1913(a)  of 
the  Pecan  Promotion  and  Research  Act 
of  1990  (7  U.S.C.  6008(a));  section 
1927(a)  of  the  Mushroom  Promotion, 
Research,  and  Consumer  Information 
Act  of  1990  (7  U.S.C.  6106(a));  section 
1957(a)  of  the  Lime  Research. 
Promotion,  and  Consumer  Information 
Act  of  1990  (7  U.S.C.  6206(a));  section 
1971(a)  of  the  Soybean  Promotion, 
Research,  and  Consumer  Information 
Act  (7  U.S.C.  6306(a));  section  1999K(a) 
of  the  Fluid  Milk  Promotion  Act  of  1990 
(7  U.S.C.  6410(a));  and  section  7  of  the 
Sheep  Promotion,  Research,  and 
Information  Act  (7  U.S.C  7106). 

(2)  Issuing,  amending,  terminating,  or 
suspending  any  marketing  agreement  or 
order  or  any  provision  thereof  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937;  the  Cotton  Research  and 
Promotion  Act;  the  Potato  Research  and 
Promotion  Act;  subtitles  B  and  C  of  the 
Dairy  Production  Stabilization  Act  of 
1983,  as  amended;  the  Pork  Promotion, 
Research,  and  Consumer  Information 
Act  of  1985;  the  Beef  Research  and 
Information  Act,  as  amended;  the 
Watermelon  Research  and  Promotion 
Act;  the  Honey  Research,  Promotion, 
and  Consumer  Information  Act;  the 
Floral  Research  and  Consumer 
Information  Act;  the  Egg  Research  and 
Consumer  Information  Act;  the  Wheat 
and  Wheat  Foods  Research  and 
Nutrition  Education  Act;  the  Pecan 
Promotion  and  Research  Act  of  1990; 
the  Mushroom  Promotion,  Research, 
and  Consumer  Information  Act  of  1990; 
the  Lime  Research,  Promotion,  and 
Consumer  Information  Act  of  1990^the 
Soybean  Promotion,  Research,  and 


Consumer  Information  Act;  the  Fluid 
Milk  Promotion  Act  of  1990;  the 
Organic  Foods  Production  Act  of  1990; 
and  the  Sheep  Promotion,  Research,  and 
Information  Act  (7  U.S.C.  7101-7111). 

S  2.80    Administrator,  Animal  and  Plant 
Health  Inspection  Service. 

(a)  Delegations.  Pursuant  to 
§§  2.22(a)(2),  (a)(6)  through  (a)(9), 
subject  to  reservations  in  §  2.22(b)(2), 
the  following  delegations  of  authority 
are  made  by  the  Assistant  Secretary  for 
Marketing  and  Regulatory  Programs  to 
the  Adm^strator,  Animal  and  Plant 
Health  Inspection  Service:  Exercise 
functions  of  the  Secretary  of  Agriculture 
under  the  foUovving  authorities: 

(1)  Administer  the  Foreign  Service 
personnel  system  for  employees  of  the 
Animal  and  Plant  Health  Inspection 
Service  in  accordance  with  22  U.S.C. 
3922,  except  that  this  delegation  does 
not  include  the  authority  to  approve 
joint  regulations  issued  by  the 
Department  of  State  relating  to 
administration  of  the  Foreign  Service, 
nor  an  authority  to  represent  the 
Department  of  Agricultiue  in 
interagency  consultations  and 
negotiations  with  the  other  foreign 
affairs  agencies  with  respect  to  joint 
regulations. 

(2)  Section  102.  Organic  Act  of  1944. 
as  amended,  and  the  Act  of  April  6. 
1937.  as  amended  (7  U.S.C.  147a.  148. 
148a-148e).  relating  to  control  an^ 
eradication  of  plant  pests  and  diseases, 
including  administering  survey  and 
regulatory  activities  for  the  gypsy  moth 
program  and,  with  the  Chief  of  the 
Forest  Service,  jointly  administering 
gypsy  moth  eradication  activities  by 
assuming  primary  responsibility  for 
eradication  of  gypsy  moth  infestations 
of  640  acres  or  less  on  State  and  private 
lands  that  are  not  contiguous  to  infested 
Federal  lands. 

(3)  The  Mexican  Border  Act,  as  , 
amended  (7  U.S.C.  149). 

(4)  The  Golden  Nematode  Act  (7 
U.S.C.  150-150g). 

(5)  The  Federal  Plant  Pest  Act,  as 
amended  (7  U.S.C  150aa-150jj). 

(6)  The  Plant  Quarantine  Act,  as 
amended  (7  U.S.C  151-164a,  167). 

(7)  The  Terminal  Inspection  Act,  as 
amended  (7  U.S.C.  166). 

(8)  The  Honeybee  Act,  as  amended  (7 
U.S.C.  281-286). 

(9)  The  Halogeton  Glomeratus  Control 
Act  (7  U.S.C.  1651-1656). 

(10)  Tariff  Act  of  June  17, 1930,  as 
amended,  section  306  (19  U.S.C.  1306). 

(11)  Act  of  August  30,  1890,  as 
amended  (21  U.S.C.  102-105). 

(12)  Act  of  May  29,  1884,  as  amended, 
Act  of  February  2,  1903,  as  amended, 
and  Act  of  March  3,  1905,  as  amended. 


and  supplemental  legislation  (21  U.S.C. 
lll-114a,  114a-l,  115-130). 

(13)  Act  of  February  28, 1947,  as 
amended  (21  U.S.C.  114b-114c,  114d- 

1). 

(14)  Act  of  June  16, 1948  (21  U.S.C. 

114e-114f). 

(15)  Act  of  September  6,  1961  (21 
U.S.C.  114g-114h). 

(16)  Act  of  July  2, 1962  (21  U.S.C. 
134-134h). 

(17)  Act  of  May  6, 1970  (21  U.S.C 
135-135b). 

(18)  Sections  12-14  of  the  Federal 
Meat  Inspection  Act,  as  amended,  and 
so  much  of  section  18  of  such  Act  as 
pertains  to  the  issuance  of  certificates  of 
condition  of  live  animals  intended  and 
offered  for  export  (21  U  S.C  612-614. 

618). 

(19)  Improvement  of  poultry,  poultry 
products,  and  hatcheries  (7  U.S.C.  429). 

(20)  The  responsibilities  of  the  United 
States  imder  the  International  Plant 
Protection  Convention. 

(21)  (Laboratory)  Animal  Welfare  Act, 
as  amended  (7  U.S.C.  2131-2159). 

(22)  Horse  Protection  Act  (15  U.S.C. 
1821-1831). 

(23)  28  Hour  Law,  as  amended  (45 
U.S.C.  71-74). 

(24)  Export  Animal  Acconunodation 
Act,  as  amended  (46  U.S.C.  3901-3902). 

(25)  Purebred  animal  duty-free-entry 
provision  of  Tariff  Act  of  June  17, 1930, 
as  amended  (19  U.S.C.  1202,  part  1,  Item 
100.01). 

(26)  Virus-Serum-Toxin  Act  (21 
U.S.C  151-158). 

(27)  Conduct  diagnostic  and  related 
activities  necessary  to  prevent,  detect, 
control  or  eradicate  foot-and-mouth 
disease  and  other  foreign  animal 
diseases  (21  U.S.C.  113a). 

(28)  The  Agricultural  Marketing  Act 
of  1946.  section  203.  205.  as  amended 
(7  U.S.C.  1622.  1624).  with  respect  to 
voluntary  inspection  and  certification  of 
animal  products;  inspection,  testing, 
treatment,  and  certification  of  animals; 
and  a  program  to  investigate  and 
develop  solutions  to  the  problems 
resulting  from  the  use  of  sulfonamides 
in  swine. 

(29)  Tahnadge- Aiken  Act  (7  U.S.C. 
450)  with  respect  to  cooperation  with 
States  in  control  and  eradication  of 
plant  and  animal  diseases  and  pests. 

(30)  Defense  Production  Act  of  1950, 
as  amended  (50  U.S.C.  App.  2061,  et 
seq.),  and  title  VI  of  the  Robert  T. 
Stafford  Disaster  Relief  and  Emergency 
Assistance  Act  (42  U.S.C.  5195,  et  seq.), 
relating  to  protection  of  livestock, 
poultry  and  crops  and  products  thereof 
from  biological  and  chemical  warfare; 
and  utilization  or  disposal  of  livestock 
and  poultry  exposed  to  radiation. 

(31)  The  Federal  Noxious  Weed  Act  of 
1974,  as  amended  (7  U.S.C.  2801-2814). 


(32)  The  Endangered  Species  Act  of 
1973  (16  U.S.C  1531-1544). 

(33)  Executive  Order  11987.  3  CFR, 
1977Comp.,p.  116. 

(34)  Section  101(d),  Organic  Act  of 
1944  (7  U.S.C  430). 

(35)  The  Swine  Health  Protection  Act, 
as  amended  (7  U.S.C.  3801-3813). 

(36)  Lacey  Act  Amendments  of  1981, 
as  amended  (16  U.S.C  3371-3378). 

(37)  Title  ra  (and  title  IV  to  the  extent 
that  it  relates  to  activities  under  title  HI) 
of  the  Federal  Seed  Act,  as  amended  (7 
U.S.C.  1581-1610). 

(38)  Authority  to  prescribe  the 
amounts  of  commuted  traveltime 
allowances  and  the  circumstances  luider 
which  such  allowances  may  be  paid  to 
employees  covered  by  the  Act  of  August 
28.  1950  (7  U.S.C.  2260). 

(39)  Provide  management  support 
services  for  the  Grain  Inspection. 
Packers  and  Stockyards  Administration, 
and  the  Agricultural  Marketing  Service 
as  agreed  upon  by  the  agencies  with 
authority  to  take  actions  required  by  law 
or  regulation.  As  used  herein,  the  term 
management  support  services  includes 
budget,  finance,  personnel, 
procurement,  property  management, 
communications,  paperwork 
management,  and  related  administrative 
services. 

(40)  Coordinate  the  development  and 
carrying  out  by  Department  agencies  of 
all  matters  and  functions  pertaining  to 
the  Department's  regulation  of 
biotechnology,  and  act  as  liaison  on  all 
matters  and  functions  pertaining  to  the 
regulation  of  biotechnology  between 
agencies  within  the  Department  and 
between  the  Department  and  other 
governmental  and  private  organizations. 

(41)  The  Act  of  March  2,  1931  (7 
U.S.C.  426-426b). 

(42)  The  Act  of  December  22, 1987  (7 
U.S.C.  426c). 

(43)  Authority  to  work  with 
developed  and  transitional  countries  on 
agricultural  and  related  research  and 
extension,  with  respect  to  animal  and 
plant  health,  including  providing 
technical  assistance,  training,  and 
advice  to  persons  from  such  countries 
engaged  in  such  activities  and  the 
stationing  of  scientists  at  national  and 
international  institutions  in  such 
countiies  (7  U.S.C.  3291(a)(3)). 

(44)  With  respect  to  land  and  facilities 
under  his  or  her  authority,  exercise  the 
functions  delegated  to  the  Secretary  by 
Executive  Order  12580.  3  CFR,  1987 
Comp.,  p.  193,  under  the  following 
provisions  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of  1980 
("the  Act"),  as  amended: 

(i)  Sections  104(a),  (b),  and  (c)(4)  of 
the  Act  (42  U.S.C.  9604(a),  (b),  and 


(c)(4)),  with  respect  to  removal  and 
remedial  actions  in  the  event  of  release 
or  threatened  release  of  a  hazardous 
substance,  pollutant,  or  contaminant 
into  the  environment; 

(ii)  Sections  104(e)-(h)  of  the  Act  (42 
U.S.C.  9604(e)-(h)).  with  respect  to 
information  gathering  and  access 
requests  and  orders;  compliance  with 
Federal  health  and  safety  standards  and 
wage  and  labor  standards  applicable  to 
covered  work;  and  emergency 
procurement  powers; 

(iii)  Section  104(i)(ll)  of  the  Act  (42 
U.S.C.  9604(i)(ll)).  with  respect  to  tiie 
reduction  of  exposure  to  significant  risk 
to  human  health; 

(iv)  Section  104(j)  of  the  Act  (42 
U.S.C.  9604(j)),  with  respect  to  the 
acquisition  of  real  property  and  interests 
in  real  property  required  to  conduct  a 
remedial  action; 

(v)  The  first  two  sentences  of  section 
105(d)  of  the  Act  (42  U.S.C.  9605(d)). 
with  respect  to  petitions  for  preliminary 
assessment  of  a  release  or  threatened 
release; 

(vi)  Section  105(f)  of  the  Act  (42 
U.S.C.  9605(f)).  with  respect  to 
consideration  of  the  availability  of 
qualified  minority  firms  in  awarding 
contracts,  but  excluding  that  portion  of 
section  105(f)  pertaining  to  the  annual 
report  to  Congress; 

(vii)  Section  109  of  the  Act  (42  U.S.C. 
9609),  with  respect  to  the  assessment  of 
civil  penalties  for  violations  of  section 
122  of  the  Act  (42  U.S.C.  9622),  and  the 
granting  of  awards  to  individuals 
providing  information; 

(viii)  Section  111(f)  of  the  Act  (42 
U.S.C  9611(f)),  with  respect  to  the 
designation  of  officials  who  may 
obligate  money  in  the  Hazardous 
Substances  Superfund; 

(ix)  Section  113(k)  of  the  Act  (42 
U.S.C.  9613(k)),  with  respect  to 
establishing  an  administrative  record 
upon  which  to  base  the  selection  of  a 
response  action  and  identifying  and 
notifying  potentially  responsible  piirties; 

(x)  Section  116(a)  of  the  Act  (42 
U.S.C.  9616(a)),  with  respect  to 
preliminary  assessment  and  site 
inspection  of  facilities; 

(xi)  Sections  117(a)  and  (c)  of  the  Act 
(42  U.S.C.  9617(a)  and  (c)),  with  respect 
to  public  participation  in  the 
preparation  of  any  plan  for  remedial 
action  and  explanation  of  variances 
irom  the  final  remedial  action  plan  for 
any  remedial  action  or  enforcement 
action,  including  any  settlement  or 
consent  decree  entered  into; 

(xii)  Section  119  of  the  Act  (42  U.S.C. 
9119),  with  respect  to  indemnifying 
response  action  contractors; 


(xiii)  Section  121  of  the  Act  (42  U.S.C 
9621),  with  respect  to  cleanup 
standards;  and 

(xiv)  Section  122  of  the  Act  (42  U.S.C 
9622),  with  respect  to  settlements,  but 
excluding  section  122(b)(1)  of  the  Act 
(42  U.S.C.  9622(b)(1)),  related  to  mixed 
funding  agreements. 

(45)  Wiui  respect  to  facilities  and 
activities  luider  his  or  her  authority,  to 
exercise  the  authority  of  the  Secretary  of 
Agriculture  pursuant  to  section  1-102 
related  to  compliance  with  applicable 
pollution  control  standards  and  section 
1-601  of  Executive  Order  12088,  3  CFR, 
1978  Comp.,  p.  243,  to  enter  into  an 
inter-agency  agreement  with  the  United 
States  Environmental  Protection 
Agency,  or  an  administrative  consent 
order  or  a  consent  judgment  in  an 
appropriate  State,  interstate,  or  local 
agency,  containing  a  plan  and  schedule 
to  achieve  and  maintain  compliance 
with  applicable  pollution  control 
standards  established  pursuant  to  the 
following: 

(i)  Solid  Waste  Disposal  Act,  as 
amended  by  the  Resource  Conservation 
and  Recovery  Act.  as  further  amende<^^ 
by  the  Hazardous  and  Solid  Waste 
Amendments,  and  the  Federal  Facility 
Compliance  Act  (42  U.S.C.  6901.  et 

(ii)  Federal  Water  Pollution 
Prevention  and  Control  Act.  as  amended 
(33  U.S.C  1251.  e(  seq.); 

(iii)  Safe  Drinking  Water  Act.  as 
amended  (42  U.S.C.  300f.  et  seq.); 

(iv)  Clean  Air  Act.  as  amended  (42 
U.S.C.  7401,  ef  seq.); 

(v)  Noise  Control  Act  of  1972,  as 
amended  (42  U.S.C.  4901,  et  seq.); 

(vi)  Toxic  Substances  Control  Act,  as 
amended  (15  U.S.C.  2601.  et  seq.); 

(vii)  Federal  Insecticide.  Fungicide, 
and  Rodenticide  Act.  as  amended  (7 
U.S.C.  136,  et  seq.);  and 

(viii)  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980,  as  amended  by  the 
Superfund  Amendments  and 
Reauthorization  Act  of  1986  (42  U.S.C. 
9601,  ef  seq.). 

(46)  Authority  to  prescribe  and  collect 
fees  under  the  Act  of  August  31, 1951, 
as  amended  (31  U.S.C.  9701),  and 
sections  2508  and  2509  of  the  Food, 
Agriculture,  Conservation,  and  Trade 
Act  of  1990  (21  U.S.C.  136,  136a),  as 
amended. 

(47)  The  provisions  of  35  U.S.C.  156. 

(48)  Enter  into  cooperative  research 
and  development  agreements  with 
industry,  universities,  and  others; 
institute  a  cash  award  program  to 
reward  scientific,  engineering,  and 
technical  persowiel;  award  royalties  to 
inventors;  and  retain  and  use  royalty 
income  (15  U.S.C.  3710a-3710c). 
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(49)  The  Alien  Species  Prevention 
and  Enforcement  Act  of  1992  (39  U.S.C. 
3015  note). 

(b)  Reservation.  The  following 
authority  is  reserved  to  the  Assistant 
Secretary  for  Marketing  and  Regulatory 
Programs:  The  authority  to  make 
determinations  under  35  U.S.C.  156  as 
to  whether  an  applicant  acted  with  due 
diligence. 

i  2.81    Administrator.  Grain  Inspection, 
Packers  and  Stockyards  Admlnlstratton. 

(a)  Delegations.  Pursuant  to 
§§  2.22(a)(3)  and  (a)(9).  the  following 
delegations  of  authority  are  made  by  the 
Assistant  Secretary  for  Marketing  and 
Regulatory  Programs  to  the 
Administrator.  Grain  Inspection  Service, 
Packers  and  Stockyards  Administration: 

(1)  Administer  the  United  States 
Grain  Standards  Act,  as  amended  (7 
U.S.C.  71-87h). 

(2)  Exercise  the  functions  of  the 
Secretary  of  Agriculture  contained  in 
the  Agricultural  Marketing  Act  of  1946, 
as  amended  (7  U.S.C.  1621-1627), 
relating  to  inspection  and 
standardization  activities  related  to 
grain. 

(3)  Administer  the  Packers  and 
Stockyards  Act.  1921.  as  amended  and 
supplemented. 

(4)  Enforce  provisions  of  the 
Consimier  Credit  Protection  Act  (15 
use.  1601-1665.  1681-1681t),  with 
respect  to  any  activities  subject  to  the 
Packers  and  Stockyards  Act,  1921,  as 
amended  and  supplemented. 

(5)  Exercise  the  functions  of  the 
Secretary  of  Agriculture  contained  in 
section  1324  of  the  Food  Secimty  Act  of 
1985  (7  U.S.C.  1631). 

(6)  With  respect  to  land  and  facilities 
imder  his  or  her  authority,  exercise  the 
functions  delegated  to  the  Secretary  by 
Executive  Order  12580,  3  CFR,  1987 
Comp.,  p.  193,  under  the  following 
provisions  of  the  Comprehensive 
Environmental  Response. 
Compensation,  and  Liability  Act  of  1980 
("the  Act"),  as  amended: 

(i)  Sections  104(a),  (b),  and  (c)(4)  of 
the  Act  (42  U.S.C.  9604(a).  (b).  and 
(c)(4)),  with  respect  to  removal  and 
remedial  actions  in  the  event  of  release 
or  threatened  release  of  a  hazardous 
substance,  pollutant,  or  contaminant 
into  the  environment; 

(ii)  Sections  104(e)-(h)  of  the  Act  (42 
U.S.C.  9604(e)-(h)),  v«th  respect  to 
information  gathering  and  access 
requests  and  orders;  compliance  with 
Federal  health  and  safety  standards  and 
wage  and  labor  standards  applicable  to 
covered  work;  and  emergency 
procurement  powers; 

(ui)  Section  104(i)(ll)  of  the  Act  (42 
U.S.C.  9604(i)(ll)),  with  respect  to  the 


reduction  of  exposure  to  significant  risk 
to  human  health; 

(iv)  Section  104(j)  of  the  Act  (42 
U.S.C.  9604(j)).  with  respect  to  the 
acquisition  of  real  property  and  interests 
in  real  property  required  to  conduct  a 
remedial  action: 

(v)  The  first  two  sentences  of  section 
105(d)  of  the  Act  (42  U.S.C.  9605(d)). 
with  respect  to  petitions  for  preliminary 
assessment  of  a  release  or  threatened 

(vi)  Section  105(f)  of  the  Act  (42 
U.S.C.  9605(f)).  with  respect  to 
consideration  of  the  availability  of 
qualified  minority  firms  in  awarding 
contracts,  but  excluding  that  portion  of 
section  105(f)  pertaining  to  the  annual 
report  to  Congress; 

(vii)  SecUon  109  of  the  Act  (42  U.S.C. 
9609),  with  respect  to  the  assessment  of 
civil  penalties  for  violations  of  section 
122  of  the  Act  (42  U.S.C.  9622).  and  the 
granting  of  awards  to  individuals 
providing  information; 

(viii)  Section  111(f)  of  the  Act  (42 
U.S.C.  9611(f)).  with  respect  to  the 
designation  of  officials  who  may 
obligate  money  in  the  Hazardous 
Substances  Superfund; 

(ix)  Section  113(k)  of  the  Act  (42 
U.S.C.  9613(k)).  with  respect  to 
establishing  an  administrative  record 
upon  which  to  base  the  selection  of  a 
response  action  and  identifying  and 
notifying  potentially  responsible  parties; 

(x)  Section  116(a)  of  the  Act  (42 
U.S.C.  9616(a)).  with  respect  to 
preliminary  assessment  and  site 
inspection  of  facilities; 

(xi)  Sections  117(a)  and  (c)  of  the  Act 
(42  U.S.C.  9617(a)  and  (c)).  with  respect 
to  public  participation  in  the 
preparation  of  any  plan  for  remedial 
action  and  explanation  of  variances 
fi-om  the  final  remedial  action  plan  for 
any  remedial  action  or  enforcement 
action,  including  any  settlement  or 
consent  decree  entered  into; 

(xii)  SecUon  119  of  the  Act  (42  U.S.C. 
9119).  with  respect  to  indemnifying 
response  action  contractors; 

(xiii)  Section  121  of  the  Act  (42  U.S.C. 
9621).  with  respect  to  cleanup 
standards;  and 

(xiv)  Section  122  of  the  Act  (42  U.S.C. 
9622).  with  respect  to  settlements,  but 
excluding  section  122(b)(1)  of  the  Act 
(42  U.S.C.  9622(b)(1)).  related  to  mixed 
funding  agreements. 

(7)  With  respect  to  facilities  and 
activities  under  his  or  her  authority,  to 
exercise  the  authority  of  the  Secretary  of 
Agricultiue  pursuant  to  section  1-102 
related  to  compliance  with  appUcable 
pollution  control  standards  and  section 
1-601  of  Executive  Order  12088.  3  CFR. 
1978  Comp..  p.  243.  to  enter  into  an 
inter-agency  agreement  with  the  United 


States  Environmental  Protection 
Agency,  or  an  administrative  consent 
order  or  a  consent  judgment  in  an 
appropriate  State,  interstate,  or  local 
agency,  containing  a  plan  and  schedule 
to  achieve  and  maintain  compliance 
with  applicable  pollution  control 
standards  established  pursuant  to  the 
following: 

(i)  Solid  Waste  Disposal  Act.  as 
amended  by  the  Resource  Conservation 
and  Recovery  Act.  as  further  amended 
by  the  Hazardous  and  Solid  Waste 
Amendments,  and  the  Federal  Facility 
Comphance  Act  (42  U.S.C.  6901.  et 
seq.y, 

(ii)  Federal  Water  Pollution 
Prevention  and  Control  Act.  as  amended 
(33  U.S.C.  1251,  et  seq.y. 

(iii)  Safe  Drinking  Water  Act.  as 
amended  (42  U.S.C.  300f.  et  seq.h 

(iv)  Clean  Air  Act.  as  amended  (42 
U.S.C.  7401,  et  seq.y, 

(v)  Noise  Control  Act  of  1972.  as 
amended  (42  U.S.C.  4901.  et  seq.y, 

(vi)  Toxic  Substances  Control  Act,  as 
amended  (15  U.S.C.  2601,  et  seq.y, 

(vii)  Federal  Insecticide,  Fungicide, 
and  Rodenticide  Act,  as  amended  (7 
U.S.C.  136,  et  seq.y,  and 

(viii)  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980,  as  amended  by  the 
Superfund  Amendments  and 
Reauthorization  Act  of  1986  (42  U.S.C. 
9601,  ef  seq.). 
(b)  [Reserved] 

Subpart  O— Delegations  of  Auttiority 
by  the  Assistant  Secretary  for 
Congressional  Relations 

§  2.83    Deputy  Assistant  Secretary  for 
Congressional  Relations. 

Piu^uant  to  §  2.23.  and  subject  to 
policy  guidance  and  direction  by  the 
Assistant  Secretary,  the  following 
delegation  of  authority  is  made  by  the 
Assistant  Secretary  for  Congressional 
Relations  to  the  Deputy  Assistant 
Secretary  for  Congressional  Relations,  to 
be  exercised  only  during  the  absence  or 
unavailabihty  of  the  Assistant  Secretary: 
Perform  all  duties  and  exercise  all 
powers  which  are  now  or  which  may 
hereafter  be  delegated  to  the  Assistant 
Secretary  for  Congressional  Relations. 

§  2.85    Director,  Office  of  Congressional 
and  Intergovernmental  Relations. 

(a)  Delegations.  Pvu^uant  to  §  2.23,  the 
following  delegations  of  authority  are 
made  by  the  Assistant  Secretary  for 
Congressional  Relations  to  the  Director. 
Office  of  Congressional  and 
Intergovernmental  Relations: 

(1)  Exercise  responsibility  for 
coordination  of  all  congressional 
matters  in  the  Department. 


(2)  Maintain  liaison  with  the  Congress 
and  the  White  House  on  legislative 
Matters  of  concern  to  the  Department. 

(3)  Coordinate  all  programs  involving 
intergovernmental  affairs  including 
State  and  local  government  relations 
and  liaison  with: 

(i)  National  Association  of  State 
Departments  of  Agriculture; 

(iiltOffiqe  of  Intergovernmental 
Relations  (Office  of  Vice  President); 

(iii)  Advisory  Commission  on 
Intergovernmental  Relations; 

(iv)  Council  of  State  Governments; 

(v)  National  Governors  Conference; 

(vi)  National  Association  of  Counties; 

(vii)  National  League  of  Cities; 

(viii)  International  City  Managers 
Association; 

(ix)  U.S.  Conference  of  Mayors;  and 

(x)  Such  other  State  and  Federal 
agencies,  departments  and  organizations 
as  are  necessary  in  carrying  out  the 
responsibilities  of  this  office. 

(4)  Maintain  oversight  of  the  activities 
of  USDA  representatives  to  the  10 
Federal  Regional  councils. 

(5)  Serve  as  the  USDA  contact  with 
the  Advisory  Commission  on 
Intergovernmental  Relations  for 
implementation  of  OMB  Circular  A-85 
to  provide  advance  notification  to  state 
and  local  governments  of  proposed 
changes  in  Department  programs  that 
affect  such  governments. 

(6)  Act  as  the  department 
representative  for  Federal  executive 
board  matters. 

(7)  Administer  the  implementation  of 
the  National  Historic  Preservation  Act  of 
1966,  National  Historic  Preservation  Act 
of  1966.  16  U.S.C.  470,  et  seq..  Executive 
Order  11593,  3  CFR,  1971-1975  Comp., 
p.  559,  and  regulations  of  the  Advisory 
Council  on  Historic  Preservation,  36 
CFR  part  800,  for  the  Department  of 
Agriculture  with  authority  to  name  the 
Secretary's  designee  to  the  Advisory 
Council  on  Historic  Preservation. 

(8)  Coordinate  the  Department's 
programs  involving  assistance  to 
American  Indians  except  civil  rights 
activities. 

(b)  [Reserved] 

Subpart  P — Delegations  of  Authority 
by  the  Assistant  Secretary  for 
Administration 

§  2.87    Deputy  Assistant  Secretary  for 
Administration. 

Pursuant  to  §  2.24(a).  subject  to 
reservations  in  §  2.24Cb),  the  following 
delegation  of  authority  is  made  by  the 
Assistant  Secretary  for  Administration 
to  the  Deputy  Assistant  Secretary  for 
Administration,  to  be  exercised  only 
during  the  absence  or  unavailabihty  of 
the  Assistant  Secretary:  Perform  all  the 


duties  and  exercise  all  the  powers 
which  are  now  or  which  may  hereafter 
be  delegated  to  the  Assistant  Secretary 
for  Administration. 

§  2.89    Director,  Office  of  Civil  Rights 
Enforcement 

(a)  Delegations.  Pursuant  to 
§§  2.24(a)(8).  the  following  delegations 
of  authority  are  made  by  the  Assistant 
Secretary  for  Administration  to  the 
Director.  Office  of  Civil  Rights 
Enforcement: 

(1)  Provide  overall  leadership, 
coordination,  and  direction  for  the 
Department's  programs  of  civil  rights, 
including  program  delivery  compliance 
and  equal  employment  opportunity, 
with  emphasis  on  the  following: 

(i)  Actions  to  enforce  title  VI  of  the 
Civil  Rights  Act  of  1964,  42  U.S.C. 
2000d,  prohibiting  discrimination  in 
federally  assisted  programs; 

(ti)  Actions  to  enforce  title  Vn  of  the 
Civil  Rights  Act  of  1964.  as  amended.  42 
U.S.C.  2000e,  prohibiting  discrimination 
in  Federal  employment; 

(iii)  Actions  to  enforce  title  IX  of  the 
Education  Amendments  of  1972.  20 
U.S.C.  1681,  etseq.,  prohibiting 
discrimination  on  the  basis  of  sex  in 
USDA  education  programs  and 
activities  funded  by  the  Department; 

(iv)  Actions  to  enforce  section  504  of 
the  Rehabihtation  Act  of  1973.  as 
amended.  29  U.S.C.  794.  prohibiting 
discrimination  on  the  basis  of  handicap 
in  USDA  programs  and  activities  funded 
by  the  Department; 

(v)  Actions  to  enforce  the  Age 
Discrimination  Act  of  1975.  42  U.S.C. 
6102.  prohibiting  discrimination  on  the 
basis  of  age  in  USDA  programs  and 
activities  funded  by  the  Department; 

(vi)  Actions  to  enforce  related 
Executive  orders.  Congressional 
mandates,  and  other  laws,  rules,  and 
regulations,  as  appropriate; 

(vii)  Actions  to  develop  and 
implement  the  Department's  Federal 
Women's  Programs;  and 

(viii)  Actions  to  develop  and 
implement  the  Department's  Hispanic 
Employment  Program. 

(2)  Evaluate  Departmental  agency 
programs,  activities,  and  impact 
statements  for  civil  rights  concerns. 

(3)  Provide  leadership  and  coordinate 
USDA  agency  and  [department  systems 
for  targeting,  collecting,  analyzing,  and 
evaluating  program  participation  data 
and  equal  employment  opportimity 
data. 

(4)  Provide  leadership  and  coordinate 
Departmentwide  programs  of  public 
notification  regarding  the  availability  of 
USDA  programs  on  a  nondiscriminatory 
basis. 

(5)  Serve  as  the  focal  point  through 
which  all  contacts  with  the  Department 


of  Justice  are  made  involving  matters 
relating  to  title  VI  of  the  Civil  Rights  Act 
of  1964  (42  U.S.C.  2000d),  title  IX  of  the 
Education  Amendments  of  1972  (20 
U.S.C.  1681,  et  seq.),  and  section  504  of 
the  Rehabihtation  Act  of  1973.  as 
amended  (29  U.S.C.  794).  except  those 
matters  in  fitigation,  including 
administrative  enforcement  actions, 
which  shall  be  coordinated  by  the  Office 
of  the  General  Counsel. 

(6)  Serve  as  the  focal  point  through 
which  all  contacts  with  the  Department 
of  Health  and  Human  Services  are  made 
involving  matters  relating  to  the  Age 
Discrimination  Act  of  1975.  42  U.S.C. 
6102.  except  those  matters  in  litigation, 
including  administrative  enforcement 
action,  which  shall  be  coordinated  by 
the  Office  of  the  General  Counsel. 

(7)  Order  proceedings  and  hearings  in 
the  Department  of  Agriculture  pursuant 
to  §§  15.9(e)  and  15.86  of  this  title 
which  concern  consolidated  or  joint 
hearings  within  the  Department  and/or 
with  other  Federal  departments  and 
agencies. 

(8)  Order  proceedings  and  hearings  in 
the  Department  of  Agriculture  pursuant 
to  §  15.8(c)  of  this  title  after  the  program 
agency  has  advised  the  applicant  or 
recipient  of  his  or  her  failure  to  comply 
and  has  determined  that  compliance 
cannot  be  secured  by  voluntary  means. 

(9)  Issue  orders  to  give  a  notice  of 
hearing  or  the  opportunity  to  request  a 
hearing  pursuant  to  part  15  of  this  title; 
arrange  for  the  designation  of  an 
Administrative  Law  Judge  to  preside 
over  any  such  hearing;  and  determine 
whether  the  Administrative  Law  Judge 
so  designated  will  make  an  initial 
decision  or  certify  the  record  to  the 
Secretary  of  Agriculture  with  his  or  her 
recommended  findings  and  proposed 
action. 

(10)  Authorize  the  taking  of  action 
pursuant  to  §  15.8(a)  of  this  title  relating 
to  compliance  by  "other  means 
authorized  by  law." 

(11)  Make  determinations  required  by 
§  15.8(d)  of  this  title  that  compliance 
cannot  be  secured  by  voliuitary  means, 
and  then  take  action,  as  appropriate. 

(12)  Make  determinations  that 
program  complaint  investigations 
performed  under  §  15.6  of  this  title 
estabhsh  a  proper  basis  for  findings  of 
discrimination,  and  that  actions  taken  to 
correct  such  findings  are  adequate;  and 
perform  investigations  and  make 
determinations,  on  both  the  merits  and 
required  corrective  action,  as  to 
complaints  filed  under  subpart  B  of  part 
15  of  this  title. 

(13)  Conduct  investigations  and 
compliance  reviews  Departmentwide. 

(14)  Develop  regulations,  plans,  and 
procedures  necessary  to  carry  out  the 
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Depwrtment's  civil  rights  programs, 
including  the  development, 
implementation,  and  coordination  of 
Action  Plans. 

(15)  Perform  staff  wrork  for  the 
Director  of  Equal  Employment 
Opportunity  including  coordination  of 
the  Department's  affirmative 
employment  program,  special  emphasis 
programs.  Federal  equal  opportunity 
recruitment  program,  equal  employment 
oppwrtimity  evaluations,  and 
development  of  policy. 

(16)  Provide  equal  employment 
opportimity  services  for  managers  and 
employees  in  the  Departmental  staff 

offices. 

(17)  Provide  liaison  on  equal 
employment  opportimity  programs  and 
activities  with  the  Equal  Employment 
Opportimity  Commission,  the  Office  of 
Personnel  Management,  USDA  agencies. 
Department  employees,  and  applicants 
for  positions  within  the  Department. 

(18)  Monitor,  evaluate,  and  report  on 
agency  compliance  with  established 
policy  and  executive  orders  which 
further  the  participation  of  historically 
black  colleges  and  universities  and  with 
other  colleges  and  universities  with 
substantial  monitored  group  enrollment 
in  Departmental  programs  and 
activities. 

(19)  Perform  the  EEO  counseling 
function  for  the  Department. 

(20)  Maintain  liaison  with  historically 
black  colleges  and  universities  and 
other  colleges  and  universities  wath 
substantial  minority  group  enrollment, 
and  assisting  USDA  agencies  in 
strengthening  such  institutions  by 
facilitating  institutional  participation  in 
USDA  programs  and  activities  and  by 
encouraging  minority  students  to  pursue 
curricula  that  could  lead  to  careers  in 
the  food  and  agricultural  sciences. 

(21)  Process  formal  EEO 
discrimination  complaints,  up  to  the 
appellate  stage,  by  employees  or 
applicants  for  employment. 

(22)  Administer  the  discrimination 
appeals  and  complaints  program  for  the 
Etepartment,  including  all  formal 
individual  or  group  appeals,  where  the 
system  provides  for  an  avenue  of  redress 
to  the  Department  level.  Equal 
Employment  Opportunity  Commission, 
or  other  outside  authority. 

(24)  Perform  staff  work  for  the 
Director  of  Equal  Employment 
Opportunity  on  the  preparation  of 
decisions  on  complaints  of 
discrimination. 

(25)  Provide  liaison  on  EEO  matters 
concerning  complaints  and  appeals  with 
USDA  agencies  and  Department 
employees. 

(26)  Investigate  USDA  EEO 
complaints,  with  authority  to  enter  into 


and  administer  contracts  for  such 
investigations. 

(27)  Make  final  decisions  on 
complaints  and  grievance  appeals, 
except  in  those  cases  where  the 
Director.  Office  of  Civil  Rights 
Enforcement  has  participated,  when  it  is 
determined  that  such  complaint  or 
grievance  appeals  are  not  being  decided 
in  a  timely  manner. 

(28)  Make  final  decisions  on  formal 
grievance  appeals  in  all  cases  where  the 
Deciding  Official: 

(i)  Was  involved  directly  in  the 

grievance;  or 

(ii)  Made  the  informal  decision;  or 
(iii)  Determines  that  the  Examiner's 

findings  or  Committee's 

recommendations  is  unacceptable. 

(29)  The  provisions  of  paragraphs 
(a)(27)  and  (a)(28)  of  this  section  shall 
not  apply  for  positions  in,  or  applicants 
for  positions  in,  the  Office  of  Inspector 
General. 

(b)  (Reserved) 

$  2.90    Director,  Offlea  of  Infonnation 
Resources  Management 

(a)  Delegations.  Pursuant  to 
§§  2.24(a)(4)  and  (a)(6),  the  following 
delegations  of  authority  are  made  by  the 
Assistant  Secretary  for  Administration 
to  the  Director.  Office  of  Information 
Resources  Management: 

(1)  Assist  the  Senior  Official 
designated  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501- 
3520).  with  the  development  of 
Departmental  information  resource 
management  principles,  policies  and 
objectives. 

(2)  Coordinate  writh  the  Senior  Official 
designated  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501- 
3520).  the  development  and 
promulgation  of  Departmental 
information  resources  management 
standards,  guidelines,  rules,  and 
regulations  necessary  to  implement 
approved  principles,  policies,  and 
objectives. 

(3)  Develop  and  implement  an 
information  resources  management 
plaiming  system  which  will  integrate 
short-term  and  long-term  objectives  and 
coordinate  agency  and  staff  office 
initiatives  in  support  of  the  objectives. 

(4)  Provide  Departmentwide  guidance 
and  direction  in  planning,  developing, 
documenting,  and  managing 
applications  software  projects  in 
accordance  with  Federal  and 
Department  information  processing 
standards,  procedures,  and  guidelines. 

(5)  Provide  Departmentwide  guidance 
and  direction  in  all  aspects  of  the  USDA 
information  management  program 
including  feasibility  studies;  economic 
analyses;  systems  design;  acquisition  of 


equipment,  software,  services,  and 
timesharing  arrangements;  systems 
installation;  systems  performance  and 
capacity  evaluation;  and  security. 
Monitor  these  activities  for  agencies' 
major  systems  development  efforts  to 
assure  effective  and  economic  use  of 
resources  and  compatibility  among 
systems  of  various  agencies  when 
required.  • 

(6)  Manage  the  Departmental 
Computer  Centers,  including  setting  of 
rates  to  recover  the  cost  of  goods  and 
services  vdthin  approved  policy  and 
funding  levels. 

(7)  Review  emd  evaluate  infonnation 
resource  management  activities  related 
to  delegated  functions  to  assure  that 
they  conform  to  all  applicable  Federal 
and  Department  information  resource 
management  policies,  plans,  standards, 
procedures,  and  guidelines. 

(8)  Design,  develop,  implement,  and 
revise  systems,  processes,  work 
methods,  and  techniques  to  improve  the 
management  and  operational 
effectiveness  of  information  resources. 

(9)  Administer  the  Departmental 
records,  forms,  reports,  and  directives 
management  programs,  in  coordination 
with  the  Senior  Official  designated 
under  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  3501-3520). 

(10)  Manage  all  aspects  of  the  USDA 
telecommunications  program  including 
planning,  development,  acquisition,  and 
use  of  equipment  and  systems  for  voice 
and  data  communications,  excluding 
the  actual  procurement  of  data 
transmission  equipment,  software, 
maintenance,  and  related  supplies. 
Manage  Departmental 
telecommunications  contracts.  Provide 
technical  advice  throughout  the 
Department  on  telecommunications 
matters. 

(11)  Implement  a  program  for 
applying  information  resources 
management  technology  to  improve 
productivity  in  the  Department. 

(12)  Provide  leadership  to  integrate 
and  unify  the  management  process  for 
the  Department's  major  information 
resource  management  system 
acquisitions  and  to  monitor 
implementation  of  the  policies  and 
practices  set  forth  in  applicable  OMB 
Circulars. 

(13)  Provide  Departmental  services 
related  to  Departmental  administrative 
regulations.  Secretarial  issuances,  and 
related  management  support. 

(14)  Plan,  develop,  install,  and 
operate  computer-based  systems  for 
message  exchange,  scheduling, 
computer  conferencing,  and  other 
applications  of  office  automation 
technology  which  can  be  commonly 


used  by  multiple  Department  agencies 
and  offices. 

(15)  Provide  automation,  forms 
management,  files  management, 
directives  management,  and  related 
services,  with  authority  to  take  any 
action  required  by  law  or  regulation  to 
provide  such  services,  for: 

(i)  The  Secretary  of  Agriculture; 

(ii)  The  general  officers  of  the 
Department,  except  the  Inspector 
General; 

(iii)  The  offices  and  agencies  reporting 
to  the  Assistant  Secretary  for 
Administration;  and 

(iv)  Provide  such  of  the  above  service 
for  any  other  officer  or  agency  of  the 
Department  as  may  be  agreed. 

(16)  Represent  tne  Department  in 
contacts  with  the  General  Accounting 
Office,  the  General  Services 
Administration,  the  Office  of 
Management  and  Budget,  the  National 
Bureau  of  Standards,  and  other 
organizations  or  agencies  on  matters 
related  to  delegated  responsibilities. 

(17)  Provide  staff  assistance  as 
required  for  the  Secretary,  general 
officers,  and  other  Department  and 
agency  officials. 

(18)  Provide  related  support  services 
needed  by  the  Department  to  carry  out 
defense  responsibilities. 

(19)  Review,  clear,  and  coordinate  all 
statistical  forms,  survey  plans,  and 
reporting  and  record  keeping 
requirements  originating  in  the        » 
Department  and  requiring  approval  by 
the  Office  of  Management  and  Budget 
under  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  3501-3520). 

(20)  Review  and  make 
recommendations  to  the  Assistant 
Secretary  for  Administration  on 
proposed  waivers  to  Federal 
Information  Processing  Standards  (FTPS) 
pursuant  to  section  111(d)(3)  of  the 
Federal  Property  and  Administrative 
Services  Act  of  1949,  as  amended  (40 
U.S.C.  759(d)(3)). 

(b)  [Reserved] 

i  2.91    Delegations  to  the  Director,  Office 
of  Operations. 

(a)  Delegations.  Pursuant  to 
§§  2.24(a)(3),  (a)(4)  and  (a)(ll),  the 
following  delegations  of  authority  are 
made  by  the  Assistant  Secretary  for 
Administration  to  the  Director.  Office  of 
Operations: 

(1)  Promulgate  Departmental  policies, 
standards,  techniques,  £md  procedures, 
and  represent  the  Department,  in  the 
following: 

(i)  Contracting  for  and  the 
procurement  of  administrative  and 
operating  supplies,  services,  equipment 
and  construction; 

(ii)  Socioeconomic  programs  relating 
to  contracting,  excepting  those  matters 


otherwise  vested  by  statute  in  the 
Director  of  Small  and  Disadvantaged 
Business  UtiUzation; 

(iii)  Selection,  standardization,  and 
simplification  of  program  delivery 
processes  utilizing  contracts; 

(iv)  Acquisition,  leasing,  utilization, 
value  analysis,  construction, 
maintenance,  and  disposition  of  real 
and  personal  property,  including 
control  of  space  assignments; 

(v)  Acquisition,  storage,  distribution 
and  disposition  of  forms,  supplies  and 
equipment; 

(vi)  Mail  management; 

(vii)  Motor  vehicle  fleet  and  other 
vehicular  transportation; 

(viii)  Transportation  of  things  (traffic 
management); 

(ix)  Prevention,  control,  and 
abatement  of  pollution  with  respect  to 
Federal  facilities  and  activities  under 
the  control  of  the  Department  (Executive 
Order  12088.  3  CFR,  1978  Comp.,  p. 
243); 

(x)  Implementation  of  the  Uniform 
Relocation  Assistance  and  Real  Property 
PoUcies  Act  of  1970  (42  U.S.C.  4601,  et 
seq.);  and 

(xi)  Development  and  implementation 
of  energy  management  actions  related  to 
the  internal  operations  of  the 
Department.  Maintain  liaison  with  other 
Government  agencies  in  these  matters. 

(2)  Operate,  or  provide  for  the 
operation  of.  centralized  Departmental 
services  to  provide  printing,  copy 
reproduction,  offset  composition, 
supply,  mail,  automated  mailing  lists, 
excess  property  pool,  resource  recovery, 
shipping  and  receiving,  forms,  labor 
services,  issuance  of  general  employee 
identification  cards,  supplemental 
distribution  of  Department  directives, 
space  allocation  and  management,  and 
related  management  support. 

(3)  Exercise  the  following  special 
authorities: 

(i)  The  Director,  Office  of  Operations, 
is  designated  as  the  Etepartment 's 
Debarring  Officer,  and  authorized  to 
perform  the  functions  of  48  CFR  part  9. 
subparts  9.406  and  9.407; 

(ii)  Conduct  liaison  with  the  Office  of 
the  Federal  Register  (1  CFR  part  16). 
including  the  making  of  required 
certifications  pursuant  to  1  CFR  part  18; 

(iii)  Maintain  custody  and  permit 
appropriate  use  of  the  official  seal  of  the 
Etepartment; 

(iv)  Establish  policy  for  the  use  of  the 
official  flags  of  tlie  Secretary  and  the 
Department; 

(v)  Coordinate  collection  of  historical 
material  for  Presidential  Libraries; 

(vi)  Oversee  the  safeguarding  of 
unclassified  materials  designated  "For 
Official  Use  Only;" 

(vii)  Make  determinations  under  48 
CFR  14.406-3(a)  through  (d).  related  to 


mistakes  in  bids  alleged  after  opening  of 
bids  and  before  award.  Except  for  the 
authority  to  permit  withdrawal  of  bids 
under  48  CFR  14.406-3(c),  this 
authority  may  not  be  redelegated;  and 

(viii)  Make  information  returns  to  the 
Internal  Revenue  Service  as  prescribed 
by  26  U.S.C.  6050M  and  by  26  CFR 
1.6050M-1  and  such  other  Treasury 
regulations,  guidelines  or  procedures  as 
may  be  issued  by  the  Internal  Revenue 
Service  in  accordance  with  26  U.S.C. 
6050M.  This  includes  executing  such 
verifications  or  certifications  as  may  be 
required  by  26  CFR  1.6050M-1.  and 
making  the  election  allowed  by  26  CFR 
1.6050M-l(d)(5)(i). 

(4)  Provide  procurement,  property 
management,  space  management, 
communications  (telephone), 
messenger,  and  related  services  with 
authority  to  take  actions  required  by  law 
or  regulation  to  perform  such  services 
for: 

(i)  The  Secretary  of  Agriculture; 

(ii)  The  general  officers  of  the 
Etepartment.  except  the  Inspector 
General; 

(iii)  The  offices  and  agencies  reporting 
to  the  Assistant  Secretary  for 
Administration;  and 

(iv)  Provide  such  of  the  above  services 
listed  in  paragraph  (a)(4)  of  this  section 
for  any  other  officers  or  agencies  of  the 
Etepartment  as  may  be  agreed. 

(5)  Exercise  full  Departmentwide 
contracting  and  procurement  authority 
for  automatic  data  processing  and  data 
transmission  equipment,  software, 
services,  maintenance,  and  related 
supplies,  subject  to  the  review  of  the 
Senior  Official  designated  under  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501-3520).  This  authority 
includes  the  promulgation  of 
Departmental  directives  regulating  the 
management  of  contracting  and 
procurement  functions. 

(6)  Provide  rSated  support  services 
needed  by  the  Department  to  carry  out 
defense  responsibilities. 

(7)  Provide  staff  assistance  for  the 
Secretary,  general  officers  and  other 
Department  and  agency  officials. 

(8)  Represent  the  Department  in 
contacts  writh  the  General  Accounting 
Office,  the  General  Services 
Administration,  the  Office  of 
Management  and  Budget,  and  other 
organizations  or  agencies  on  matters 
related  to  assigned  responsibilities. 

(9)  Exercise  authority  under  the 
Etepartment's  Acquisition  Executive 
(Assistant  Secretary  for  Administration) 
to  integrate  and  unify  the  management 
process  for  the  Department's  major 
system  acquisitions  and  to  monitor 
implementation  of  the  policies  and 
practices  set  forth  in  OMB  Circular  A- 
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109.  Major  Systems  Acquisitions.  This 
delegation  includes  the  authority  to: 

(i)  Insure  that  0MB  Qrcular  A-109  is 
effectively  implemented  in  the 
Department  and  \1.A  the  management 
objectives  of  the  Circul-Li  are  realized; 

(ii)  Review  the  program  management 
of  each  major  system  acquisition; 

(iii)  Designate  the  program  manager 
for  each  major  system  acquisition;  and 

(iv)  Designate  any  Departmental 
acquisition  as  a  major  system 
acquisition  under  OMB  Circular  A-109. 

(10)  Pursuant  to  Executive  Order 
12352,  3  CFR.  1982  Comp.,  p.  137,  and 
sections  16,  20(b).  and  21  of  the  Office 
of  Federal  Procurement  Policy  Act.  as 
amended,  41  U.S.C.  414,  418(b)  and  418, 
the  Director,  Office  of  Operations,  is 
designated  as  the  Senior  Procurement 
Executive  for  the  Department  with 
responsibility  for  the  following: 
(i)  Prescribing  and  publishing 
Departmental  procurement  policies, 
regulations,  and  procedures; 

(ii)  Taking  any  necessary  actions 
consistent  with  policies,  regulations, 
and  procedures  with  respect  to 
purchases,  contracts,  leases,  and  other 
transactions; 

(iii)  Designating  contracting  officers; 
(iv)  Establishing  clear  lines  of 
contracting  authority; 

(v)  Evaluating  and  monitoring  the 
performance  of  the  Department's 
procurement  system; 

(vi)  Managing  and  enhancing  career 
development  of  the  procurement  work 
force; 

(vii)  Participating  in  the  development 
of  Government-wide  procurement 
policies,  regulations,  and  standards  and 
determining  specific  areas  where 
Government-wide  performance 
standards  should  be  established  and 
applied; 

(viii)  Determining  areas  of 
Department-unique  standards  and 
developing  unique  Department-wide 
standards; 

(ix)  Certifying  to  the  Secretary  that  the 
procurement  system  meets  approved 
standards; 

(x)  Prescribing  standards  for  agency 
Procxuement  Executives  and  designating 
agency  Procurement  Executives  when 
these  standards  are  met; 

(xi)  Redelegating,  as  appropriate,  the 
authority  in  paragraph  (a)(10)(i)  of  this 
section  to  USDA  agency  Procurement 
Executives  or  other  qualified  agency 
officials  with  no  power  of  further 
redelegation;  and 

(xii)  Redelegating  the  authorities  in 
paragraphs  (a)(10)  (ii).  (iii).  (iv).  (vi).  and 
(vii)  of  this  section  to  USDA  agency 
Procurement  Executives  or  other 
qualified  agency  officials  with  the 
power  of  further  redelegation. 


(11)  Promulgate  Departmental 
poUcies,  standards,  techniques,  and 
procedures  and  represent  the 
Department  in  maintaining  the  security 
of  physical  facilities,  self-protection, 
and  warden  services. 

(12)  With  respect  to  land  and  facilities 
imder  his  or  her  authority,  exercise  the 
functions  delegated  to  the  Secretary  by 
Executive  Order  12580,  3  CFR,  1987 
Comp.,  p.  193,  under  the  following 
provisions  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of  1980 
("the  Act"),  as  amended: 

(i)  Sections  104(a),  (b).  and  (c)(4)  of 
the  Act  (42  U.S.C.  9604(a),  (b),  and 
(c)(4)),  with  respect  to  removal  and 
remedial  actions  in  the  event  of  release 
or  threatened  release  of  a  hazardous 
substance,  pollutant,  or  contaminant 
into  the  environment; 

(ii)  Sections  104(e)-(h)  of  the  Act  (42 
U.S.C.  9604(e)-(h)).  with  respect  to 
information  gathering  and  access 
requests  and  orders;  compliance  with 
Federal  health  and  safety  standards  and 
wage  and  labor  standards  applicable  to 
covered  work;  and  emergency 
procurement  powers; 

(iii)  Section  104(i)(ll)  of  the  Act  (42 
U.S.C.  9604(i)(ll)),  with  respect  to  the 
reduction  of  exposure  to  significant  risk 
to  human  health; 

(iv)  Section  104(j)  of  the  Act  (42 
U.S.C.  9604(j)),  with  respect  to  the 
acquisition  of  real  property  and  interests 
in  real  property  required  to  conduct  a 
remedial  action; 

(v)  The  first  two  sentences  of  section 
105(d)  of  the  Act  (42  U.S.C.  9605(d)), 
with  respect  to  petitions  for  preliminary 
assessment  of  a  release  or  threatened 
release; 

(vi)  Section  105(f)  of  the  Act  (42 
U.S.C.  9605(f)),  with  respect  to 
consideration  of  the  availability  of 
qualified  minority  firms  in  awarding 
contracts,  but  excluding  that  portion  of 
section  105(f)  pertaining  to  the  annual 
report  to  Congress; 

(vii)  Section  109  of  the  Act  (42  U.S.C. 
9609),  with  respect  to  the  assessment  of 
civil  penalties  for  violations  of  section 
122  of  the  Act  (42  U.S.C.  9622),  and  the 
granting  of  awards  to  individuals 
providing  information; 

(viii)  Section  111(f)  of  the  Act  (42 
U.S.C.  9611(f)),  with  respect  to  the 
designation  of  officials  who  may 
obligate  money  in  the  Hazardous 
Substances  Superfund; 

(ix)  Section  113{k)  of  the  Act  (42 
U.S.C.  9613(k)>,  with  respect  to 
establishing  an  administrative  record 
upon  which  to  base  the  selection  of  a 
response  action  and  identifying  and 
notifying  potentially  responsible  parties; 


(x)  Section  116(a)  of  the  Act  (42 
U.S.C.  9616(a)),  with  respect  to 
preliminary  assessment  and  site 
inspection  of  facilities; 

(xi^  Sections  117(a)  and  (c)  of  the  Act 
(42  U.S.C.  9617(a)  and  (c)),  with  respect 
to  public  participation  in  the 
preparation  of  any  plan  for  remedial 
action  and  explanation  of  variances 
from  the  final  remedial  action  plan  for 
any  remedial  action  or  enforcement 
action,  including  any  settlement  or 
consent  decree  entered  into; 

(xii)  Section  119  of  the  Act  (42  U.S.C. 
9119),  with  respect  to  indemnifying 
response  action  contractors; 

(xiii)  Section  121  of  the  Act  (42  U.S.C. 
9621),  with  respect  to  cleanup 
standards;  and 

(xiv)  Section  122  of  the  Act  (42  U.S.C. 
9622),  with  respect  to  settlements,  but 
excluding  section  122(b)(1)  of  the  Act 
(42  U.S.C.  9622(b)(1)),  related  to  mixed 
funding  agreements. 

(13)  Wifli  respect  to  facilities  and 
activities  imder  his  or  her  authority,  to 
exercise  the  authority  of  the  Secretary  of 
Agriculture  pursuant  to  section  1-102 
related  to  compliance  with  applicable 
pollution  control  standards  and  section 
1-601  of  Executive  Order  12088.  3  CFR, 
1978  Comp.,  p.  243,  to  enter  into  an 
inter-agency  agreement  with  the  United 
States  Environmental  Protection 
Agency,  or  an  administrative  consent 
order  or  a  consent  judgment  in  an 
appropriate  State,  interstate,  or  local 
agency,  containing  a  plan  and  schedule 
to  achieve  and  maintain  compliance 
with  applicable  pollution  control 
standards  established  pursuant  to  the 
following: 

(i)  Solid  Waste  Disposal  Act.  as 
amended  by  the  Resource  Conservation 
and  Recovery  Act.  as  further  amended 
by  the  Hazardous  and  Solid  Waste 
Amendments,  and  the  Federal  Facility 
Comphance  Act  (42  U.S.C.  6901,  et 
seq.y, 

(ii)  Federal  Water  Pollution 
Prevention  and  Control  Act.  as  amended 
(33  U.S.C.  1251.etseq.); 

(iii)  Safe  Drinking  Water  Act,  as 
amended  (42  U.S.C.  300f,  et  seq.]; 

(iv)  Clean  Air  Act,  as  amended  (42 
U.S.C.  7401,  et  seq.); 

(v)  Noise  Control  Act  of  1972,  as 
amended  (42  U.S.C.  4901 ,  et  seq.); 

(vi)  Toxic  Substances  Control  Act,  as 
amended  (15  U.S.C.  2601,  et  seq.]; 

(vii)  Federal  Insecticide,  Fungicide, 
and  Rodenticide  Act,  as  amended  (7 
U.S.C.  136.  et  seq.);  and 

(viii)  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980,  as  amended  by  the 
Superfund  Amendments  and 
Reauthorization  Act  of  1986  (42  U.S.C. 
9601,  etseq.). 


(b)  [Reserved] 

§  2.92    Director,  Office  of  Personnel. 

(a)  Delegations.  Pursuant  to 
§§  2.24(a)(4).  (a)(5)  and  (a)(7),  subject  to 
reservations  in  §  2.24(b)(1),  the 
following  delegations  of  authority  are 
made  by  the  Assistant  Secretary  for 
Administration  to  the  Director  of 
Personnel: 

(1)  Authority  to  formulate  and  issue 
Depfirtment  policy,  standards,  rules  and 
regulations  relating  to  personnel. 

(2)  Provide  personnel  management 
procedural  guidance  and  operational 
instructions. 

(3)  Design  and  establish  personnel 
data  systems. 

(4)  inspect  and  evaluate  personnel 
management  operations  and  issue 
instructions  or  take  direct  action  to 
insure  conformity  with  appropriate 
laws.  Executive  orders.  Office  of 
Personnel  Management  rules  and 
regulations,  and  other  appropriate  rules 
and  regulations. 

(5)  Exercise  final  authority  in  all 
personnel  matters,  including  individual 
cases,  that  involve  the  jurisdiction  of 
more  than  one  General  Officer. 

(6)  Receive,  review,  and  recommend 
action  on  all  requests  for  the  Secretary's 
or  Assistant  Secretary  for 
Administration's  approval  in  personnel 
matters. 

(7)  Make  final  decisions  on  adverse 
actions  except  in  those  cases  where  the 
Assistant  Secretary  for  Administration 
has  participated,  when  it  is  determined 
that  such  adverse  action  is  not  being 
decided  in  a  timely  manner. 

(8)  Represent  the  Department  in 
personnel  matters  in  all  contacts  outside 
the  Department. 

(9)  Specific  authorities  in  the 
following  operational  matters: 

(i)  Authorize  cash  awards  above 
$2,500; 

(ii)  Waive  repayment  of  training 
expenses  where  employee  fails  to  fulfill 
service  agreement; 

(iii)  Establish  or  change  standards  and 
plans  for  awards  to  private  citizens; 
.  (iv)  Execute,  change,  extend,  or 
renew: 

(A)  Labor-Management  Agreements; 
and 

(B)  Association  of  Management 
Officials  or  Supervisor's  Agreements. 

(v)  Represent  any  part  oi  the- 
Department  in  all  contacts  and 
proceedings  with  the  National  Offices  of 
Labor  Organizations; 

(vi)  Change  a  position  (with  no 
material  change  in  duties)  from  GS  to  a 
pay  system  other  than  a  wage  system,  or 
vice  versa; 

(vii)  Grant  restoration  rights,  and 
release  employees  with  administrative 
re-employment  rights; 


(viii)  Change  working  hours  for 
groups  of  50  or  more  employees  in  the 
Washington.  D.C.  metropolitan  area; 

(ix)  Authorize  any  mass  dismissals  of 
employees  in  the  Washington,  D.C. 
metropolitan  area; 

(x)  Approve  "normal  line  of 
promotion"  cases  in  the  excepted 
service  where  no't  in  accordance  with 
time-in  grade  criteria; 

(xi)  Make  final  decisions  on  adverse 
action  and  performance  rating  appeals 
in  all  cases  where  the  Deciding  Official: 

(A)  Was  involved  directly  in  the 
adverse  action,  or  performance  rating 
appeal;  or 

(B)  Made  the  informal  decision;  or 

(C)  Determines  that  the  Examiner's 
findings  or  Committee's 
recommendations  is  unacceptable. 

(xii)  Make  the  final  decision  on  all 
classification  appeals  from  agency 
appellate  decisions; 

(xiii)  Authorize  all  employment 
actions  (except  nondisciplinary 
separations  and  LWOP)  and 
classification  actions  for  senior  level 
and  equivalent  positions  including 
Senior  Executive  Service  positions  and 
special  authority  professional  and 
scientific  positions  responsible  for 
carrying  out  research  and  development 
functions; 

(xiv)  Authorize  all  employment 
actions  (except  LWOP)  for  the  following 
positions: 

(A)  Schedule  C;  and 

(B)  Administrative  Law  Judge, 
(xv)  Authorize  employment  actions 

(accessions  or  extensions)  for  the 
following: 

(A)  Employees  whose  records  are 
flagged;  and 

(B)  Contract  services. 

(xvi)  Authorize  employment  actions 
(accessions  or  extensions  and  transfers) 
for  the  following: 

(A)  Persons  with  criminal  or  immoral 
records; 

(B)  Persons  separated  for  misconduct, 
delinquency,  or  resignation  to  avoid 
such  action;  and 

(C)  Veterans  wiih  dishonorable  or 
other  than  dishonorable  discharge. 

(xvii)  Authorize  adverse  actions  for 
positions  in  GS-14-15  and  equivalent; 

(xviii)  Approve  assignments  of  White 
House  details; 

(xix)  Authorize  adverse  actions  based 
in  whole  or  in  part  on  an  allegation  of 
violation  of  5  U.S.C.  chapter  73, 
subchapter  III,  for  employees  in  the 
excepted  service; 

(xx)  Authorize  long-term  training  in 
programs  which  require  Department- 
wide  competition; 

(xxi)  Issue  all  Coordinated  Federal 
Wage  Systems  (CFWS)  Department-wide 
Wage  Schedules,  and  Lithographic 


Wage  Schedules  in  the  Washington, 
D.C.  Metropolitan  Area;  and 

(xxii)  Initiate  and  take  adverse  action 
in  cases  involving  a  violation  of  the 
merit  system. 

(10)  As  used  herein,  the  term 
personnel  includes: 

(i)  Position  management: 

(ii)  Position  classification; 

(iii)  Employment; 

(iv)  Pay  administration; 

(v)  Automation  of  personnel  data  and 
systems  design; 

(vi)  Hours  of  duty; 

(vii)  Performance  evaluation  and 
standards; 

(viii)  Promotions; 

(ix)  Employee  development; 

(x)  Incentive  programs; 

(xi)  Leave; 

(xii)  Retirement; 

(xiii)  Program  evaluation; 

(xiv)  Social  security; 

(xv)  Life  insurance; 

(xvi)  Health  benefits; 

(xvii)  Unemployment  compensation; 

(xviii)  Labor  management  relations; 

(xix)  Intramanagement  consultation; 

(xx)  Security; 

(xxi)  Discipline;  and 

(xxii)  Appeals. 

(11)  Provide  personnel  services,  as 
listed  in  paragraph  (a)(10)  of  this 
section,  and  organizational  support 
services,  with  authority  to  take  actions 
required  by  law  or  regulation  for: 

(i)  The  Secretary  of  Agriculture; 

(ii)  The  general  officers  of  the 
Department,  except  the  Inspector 
General; 

(iii)  The  offices  and  agencies  reporting 
to  the  Assistant  Secretary  for 
Administration,  except  the  National 
Finance  Center,  and 

(iv)  Provide  such  of  the  above 
services,  for  any  other  officer  or  agency 
of  the  Department  as  may  be  agreed. 

(12)  Provide  personnel  services 
relating  to  defense  responsibilities  of  the 
Department. 

(13)  The  provisions  of  paragraphs 
(a)(9)  (xiii)  through  (xvii)  of  this  section 
shall  not  apply  to  positions  in.  or 
applicants  for  positions  in,  the  Office  of 
Inspector  General. 

(14)  Maintain,  review  and  update 
departmental  delegations  of  authority. 

(15)  Authorize  organizational  changes 
which  occur  in: 

(i)  Departmental  organizations: 

(A)  Service  or  office; 

(B)  Division  (or  comparable 
component);  and 

(C)  Branch  (or  comparable  component 
in  departmental  centers,  only). 

(ii)  Field  organizations: 

(A)  First  organizational  level;  and 

(B)  Next  lower  organizational  level — 
required  only  for  those  types  of  field 
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installations  where  the  establishment, 
change  in  location,  or  abolition  of  same 
requires  approval  in  accordance  with 
Departmental  Regulation  1010-1, 
available  from  the  Chief,  Information 
Management  Division,  Office  of 
Information  Resources  Management, 
Room  403-W,  Administration  Building, 
U.S.  Department  of  Agriculture. 
Washington,  D.C.  20250. 

(16)  Formulate  and  promulgate 
departmental  organizational- objectives 

and  policies. 

(17)  Provide  staff  assistance  and 
support  to  the  Department's  Ckimmittee 
Management  Officer. 

(18)  Formulate  policies  and 
procedures  on  the  establishment  and 
management  of  committees  in  the 
Department. 

(19)  Consult  with  GSA  and 
Departmental  agencies  on  the 
establishment  and  reestablishment  of 
advisory  committees. 

(20)  Establish  Departmentwide  safety 
and  health  policy  and  provide 
leadership  in  the  development, 
coordination,  and  implementation  of 
related  standards,  techniques,  and 
procedures,  and  represent  the 
Department  in  complying  with  laws. 
Executive  orders  and  other  pohcy  and 
procedural  issuances  related  to 
occupational  safety  and  health  within 
the  Department. 

(21)  Represent  the  Department  in  all 
rulemaking,  advisory  or  legislative 
capacities  on  any  groups,  committees,  or 
Govemmentwide  activities  that  affect 
the  USDA  Occupational  Safety  and 
Health  Management  Program. 

(22)  Determine  and/or  provide 
Departmentwide  technical  services  and 
regional  staff  support  for  the  safety  and 
health  programs. 

(23)  Administer  the  computerized 
management  information  systems  for 
the  collection,  processing  and 
dissemination  of  data  related  to  the 
Department's  occupational  safety  and 
health  programs. 


(24)  Administer  the  administrative 
appeals  process  related  to  the  inclusion 
of  positions  in  the  Testing  Designated 
Position  listing  in  the  USDA  Drug-Free 
Workplace  Program  and  designate  the 
final  appeal  officer  for  that  Program. 

(25)  Administer  the  Department's 
Occupational  Health  and  Preveutive 
Medical  Program,  as  well  as  design  and 
operate  employee  assistance  and 
workers'  compensation  activities. 

(26)  Provide  education  and  training 
on  a  Departmentwide  basis  for  safety 
and  health  related  issues  and  develop 
resource  and  operational  manuals. 

(b)  Reservation.  The  followring 
authority  is  reserved  to  the  Assistant 
Secretary  for  Administration:  Authorize 
organizational  changes  occurring  in  a 
Department  service  or  staff  office  which 
affect  the  overall  structure  of  that 
service  or  office;  i.e.,  require  a  change  to 
that  service  or  office's  overall 
organization  chart. 

For  Subparts  A.  B,  C  and  D  : 

Dated:  May  22, 1995. 
Dan  Glickman, 
Secretary  of  Agriculture. 

For  Subpart  E: 
Dated:  May  22, 1995. 
Richard  E.  Rominger, 

Deputy  Secretary  of  Agriculture. 

For  Subpart  F: 

Dated:  May  25, 1995. 

G«ne  Moos, 

Under  Secretary  for  Farm  and  Foreign 
Agricultural  Services. 

For  Subpart  G: 

Dated:  May  25, 1995. 

Michael  V.  Dunn, 

Acting  Under  Secretary  for  Rural  Economic 
and  Community  Development. 

For  Subpart  H: 


Dated:  June  1, 1995. 
Michael  Taylor, 

Acting  Under  Secretary  for  Food  Safety. 

For  Subpart  I: 
Dated:  May  30, 1995. 
Ellen  Haas, 

Under  Secretary  for  Food,  Nutrition,  and 
Consumer  Services. 

For  Subpart  J: 
Dated:  May  25, 1995. 
lames  R.  Lyons, 

Under  Secretary  for  Natural  Resources  and 
Environment. 

For  Subpart  K: 

Dated:  May  30. 1995. 
Karl  N.  Stauber, 

Undersecretary  for  Research,  Education  and 
Economics. 

For  Subpart  L: 
Dated:  May  30, 1995. 
Keith  Collins. 

Chief  Economist. 

For  Subpart  M: 
Dated:  May  31, 1995. 
Anthony  A.  Williams, 

Chief  Financial  Officer. 

For  Subpart  N: 

Dated:  May  30. 1995. 
Patricia  Jensen, 

Acting  Assistant  Secretary  for  Marketing  and 
Regulatory  Programs. 

For  Subpart  O: 
Dated:  May  30,  1995. 
P.  Scott  Shearer, 

Acting  Assistant  Secretary  for  Concessional 
Relations. 

For  Subpart  P: 
Dated:  May  31. 1995. 
Warden  C.  Towmsend,  Jr., 

Assistant  Secretary  for  Administration. 

IFR  Doc.  95-14564  Filed  6-15-95;  8:45  am) 
BUNG  CODE  3410-01-P 


Friday 

June  16,  1995 


Part  III 

Department  of 
Housing  and  Urban 
Development 

Office  of  the  Assistant  Secretary  for 
Public  and  indian  Housing 

Funding  Avaiiabiiity  for  FY  1995; 
Invitation  for  Applications:  Public 
Housing  Development;  Notice 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Assistant  Secretary  for 
Public  and  Indian  Housing 

[Doctwt  No.  N-«5-3882:  FR-3887-N-01] 

Notice  Of  Funding  Availability  for  FY 
1995;  Invitation  for  Applications: 
Public  Housing  Development 

agency:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing.  HUD. 

action:  Notice  of  Funding  Availability 
(NOFA)  for  Fiscal  Year  (FY)  1995  for 
public  housing  development;  invitation 
for  applications. 

SUMMARY:  This  NOFA  announces  the 
availability  of  FT  1995  funding,  and 
invites  eligible  public  housing  agencies 
(FHAs)  to  submit  applications  for  public 
housing  development.  Applications  are 
limited  to  the  following  Categories: 

(1)  Replacements  for  demolition/ 
disposition  subject  to  section  18  of  the 
United  States  Housing  Act  of  1937 
(USHA); 

(2)  Replacements  for  homeownership 
transfers  under  the  HOPE  I  Program, 
and  homeownership  sales  under  section 
5(h)  of  the  USHA; 

(3)  Headquarters  Reserve:  Unforeseen 
housing  needs  resulting  from  natural 
and  other  disasters;  housing  needs 
resulting  from  emergencies,  as  certified 
by  the  ^retary,  other  than  such 
disasters;  housing  needs  resulting  from 
the  settlement  of  litigation;  and  housing 
in  support  of  desegregation  efforts;  and 

(4)  "Other"  applications. 
All  successful  applicants  for 

categories  (3)  and  (4)  above  will  be 
required  to  participate  in  the  Family 
Self-Sufficiency  (FSS)  program,  unless 
granted  an  exception.  This  NOFA  also 
provides  instructions  regarding  the 
preparation  and  processing  of 
applications.  The  Department  is  also 
encouraging  applicants  to  form 
"partnerships"  consisting  of  cooperative 
arrangements  with  community-based 
entities  to  provide  housing,  and  is 
encouraging  PHAs  to  engage  in  "mixed 
income"  development  (wherein  public 
housing  units  are  integrated  within 
maricet-rate  developments).  This  is 
being  done  by  providing  additional 
points  for  such  efforts  with  respect  to 
"other"  applications  (see  sections  III.E.5 
and  IV.E.  of  this  NOFA). 

This  NOFA  is  not  apphcable  to  the 
Indian  housing  program. 
DATES:  AppUcations  are  due  at  the  HUD 
Field  Office  on  or  before  3  p.m.,  local 
time,  on  July  31. 1995.  See  Section  III 
of  this  NOFA  for  further  information  on 
application  submission.  If  an 


application  is  mailed  to  the  Field  Office, 
the  PHA  must  clearly  vmte  "PUBLIC 
HOUSING  DEVELOPMENT 
APPLICATION"  on  the  outside  of  the 
envelope  and  obtain  a  return  receipt 
indicating  the  date  and  time  of  delivery. 
Hand  delivered  applications  shall  be 
date/time  stamp)ed  and  initialed  by  the 
employee  receiving  the  application 
upon  delivery. 

The  appHcation  deadline  is  firm  as  to 
date  and  hour.  In  the  interest  of  fairness 
to  all  applicants.  HUD  will  not  consider 
any  appUcation  that  is  received  after  the 
deadUne.  PHAs  should  take  this  into 
account  and  submit  applications  as 
early  as  possible  to  avoid  risk  brought 
about  by  unanticipated  delays  or 
delivery-related  problems.  In  particular. 
PHAs  intending  to  mail  applications 
must  provide  sufficient  time  to  permit 
delivery  on  or  before  the  deadline  date. 
Acceptance  by  a  Post  Office  or  private 
mailer  does  not  constitute  delivery. 
Facsimile  (Fax).  COD,  and  postage  due 
applications  will  not  be  accepted. 
FOfl  FURTHER  INFORMATION  CONTACT: 
Kevin  Emanuel  Marchman.  Deputy 
Assistant  Secretary,  Office  of  Distressed 
and  Troubled  Housing  Recovery, 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street.  SW., 
Room  4138.  Washington.  DC  20410. 
Telephone  (202)  401-8812  (Voice)  or 
(202)  708-4594  (TDD).  (These  are  not 
toll-free  numbers.) 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Redaction  Act  Statement 

The  information  collection 
requirements  contained  in  this  NOFA 
have  been  approved  by  the  OMB  under 
the  Paperwork  Reduction  Act  of  1980 
and  have  been  assigned  OMB  control 
numbers  2577-0033  and  3577-0036. 


L  Introduction 

A.  Authority 

Sections  5  and  23  of  the  United  States 
Housing  Act  of  1937  (USHA)  (42  U.S.C. 
1437c  and  1437u);  and  sec.  7(d)  of  the 
Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3535(d)). 

Public  housing  development 
regulations  are  published  at  24  CFR  part 
941;  demoHtion/ disposition  regulations 
are  published  at  24  CFR  part  970; 
section  5(h)  regulations  are  pubhshed  at 
24  CFR  part  906. 

The  regulations  for  the  public  housing 
FSS  program  are  codified  at  24  CFR  part 
962. 

The  Notice  of  Program  Guidelines  for 
the  HOPE-1  program  was  published  on 
January  14. 1992  (57  FR  1522)  and 
codified  as  24  CFR  Subtitle  A. 
Appendix  A.  The  Catalog  of  Federal 


Domestic  Assistance  Program  number  is 
14.850. 

B.  Fund  Availability 

The  Department  of  Veterans  Affairs 
and  Housing  and  Urban  Development 
and  Indep>endent  Agencies 
Appropriation  Act  of  1995  ((Pub.L.  103- 
327.  approved  September  28. 1994) 
(1995  Appropriations  Act))  makes 
available  $598  milhon  of  budget 
authority  for  Public  Housing 
Development  under  section  5(a)(2)  of 
the  USHA.  Some  of  the  appropriated 
funds  for  annual  contributions  are  to  be 
derived  from  the  recapture  of  prior  year 
obligations  or  funds  carried  over  from 
last  year.  Other  adjustments  within  the 
Annual  Contributions  Account  in  1995. 
including  the  addition  of  carryover 
funds,  abate  somewhat  the  impact  of 
these  factors.  After  these  adjustments 
the  amount  available  is  $600,278,866. 
Of  that  amount.  $74,126,542  already  has 
been  obligated  to  meet  litigation  needs, 
including  replacement  housing  related 
to  litigation.  The  Department  expects  to 
reserve  or  has  reserved  an 
approximately  additional  $145  miUion 
to  meet  litigation  needs,  including 
replacement  housing  related  to 
litigation,  or  to  redress  mistakes  in  prior 
year  awards.  This  would  leave 
approximately  $381  milUon  available 
for  commitments  under  this  NOFA.  The 
Department  reserves  the  right  to  reserve 
additional  funds  prior  to  awards  made 
imder  this  NOFA  for  replacement 
housing  proposals  which  clearly  are 
essential  to  ending  the  isolation  of  large 
family  public  housing  communities. 

The  Senate  and  the  House  of 
Representatives  have  passed  legislation 
which  would  rescind  part  or  all  of  the 
funding  made  available  for  public 
housing  development  by  the  1995 
Appropriations  Act.  The  President 
vetoed  this  legislation  on  June  7. 1995. 
In  the  event  rescissions  become  law.  the 
Department  v«ll  publish  prompt  notice 
of  the  impact  on  this  NOFA. 

Subject  to  any  changes  resulting  from 
enactment  of  rescission  legislation,  the 
Department  will  make  available  at  least 
$100  million  for  "other"  applications. 
Up  to  .67  percent  of  the  appropriated 
amount  (up  to  $4,006,600)  has  been  set 
aside  fw  technical  assistance  and 
inspections.  The  Department  expects  all 
of  the  remaining  funds  to  be  needed  and 
used  for  replacement  housing 
(categories  1  and  2  above).  Additional 
funds  may  be  made  available  for  "other" 
applications  if  the  Department 
determines  that  funds  remain  after 
replacement  housing  and  Headquarters 
Reserve  needs  are  met.  For  additional 
details  see  the  next  sections  below. 


C.  Fund  Assignments 

Section  213(d)  of  the  Housing  and 
Coramunity  Development  Act  of  1974 
(HCD  Act  of  1974)  requires  that  funds  be 
allocated  on  a  fair  share  basis,  except  for 
(a)  amounts  identified  as  Headquarters 
Reserve  and  (b)  amounts  determined 
incapable  of  geographic  allocation. 

1 .  Headquarters  Reserve 

Threshold-approvable  applications  for 
housing  resulting  from  unforeseen 
housing  needs  resulting  from  natural 
and  other  disasters;  housing  needs 
resulting  from  emergencies,  as  certified 
by  the  Secretary,  other  than  such 
disasters;  housing  needs  resulting  from 
the  settlement  of  litigation;  and  housing 
in  support  of  desegregation  efforts  shall 
be  assigned  Headquarters  Reserve 
funding  if  available.  (Headquarters 
Reserve  amounts  are  limited  in 
accordance  with  section  104  of  the 
Department  of  Housing  and  Urban 
Development  Refomr  Act  of  1989 
(Pub.L.  101-235,  approved  December 
15,  1989).  to  five  percent  of  the  financial 
assistance  that  becomes  available  under 
the  USHA  and  section  101  of  the  HUD 
Act  of  1965.  Thus,  Headquarters  Reserve 
funding  decisions  will  be  made  by 
Headquarters  and  may  affect  the 
distribution  of  grant  authority  shovtm 
above.) 

2.  Fair  Share 

Subject  to  changes  'which  may  result 
from  enactment  of  a  rescission  law. 
which  could  affect  the  requirement  to 
fair  share  funds,  at  least  $100  million 
will  be  fair  shared  to  approve  category 
4  ("other")  applications.  These  fair 
share  funds  will  be  distributed  to  Areas 
(formerly  Regions)  on  the  basis  of  the 
following  fair  share  factors,  which 
reflect  the  most  recent  deceimial  census 
data  as  to  population,  poverty,  housing 
overcrowding,  housing  vacancies, 
amount  of  substandard  housing,  and 
other  measurable  conditions.  Any 
unused  assignments  will  be 
redistributed,  proportional  to  need, 
among  remaining  Areas  with  approvable 
unfunded  "other"  applications.  The 
Department  may  fair  share  additional 
funds  later  in  the  fiscal  year  to  fund 
additional  approvable  "other" 
applications  submitted  in  response  to 
this  NOFA  if  the  Department  determines 
that  such  funds  will  not  be  required  for 
replacement  housing  and  Headquarters 
Reserve  needs. 

Fair  share  and  Headquarters  Reserve 
funds  are  also  subject  to  the  requirement 
of  section  213  of  the  HCD  Act  of  1974 
that  not  less  than  20  percent  nor  more 
than  25  percent  of  the  HUD  aggregate 
program  funds  covered  by  the  statute  be 


allocated  for  use  in  nonmetropolitan 
areas.  Therefore,  public  housing 
development  fund  allocations  to  select 
"other"  applications  may  be  modified 
before  assignment  in  order  to  ensure 
Departmental  compliance  with  this 
statutory  and  regulatory  requirement 
(see  24  CFR  791.403(a)). 


Area 


New  England  

New  York/New  Jersey 

Mid-Atlantic  

Southeast 

Midwest 

Southwest 

Great  Plains 

Rocky  Mountain „ 

Pacific/Hawaii  

Northwest/Alaska 

Total 


Faif'Share 
factors  (%) 


6.5 

18.1 

8.8 

13.8 

15.7 

8.3 

3.8 

2.6 

18.5 

3.9 


100.0 


3.  Non-Fair  Share 

The  Department  expects  that  there 
will  be  a  substantial  demand  during  the 
fiscal  year  for  Category  1,  replacements 
for  demolition/disposition  subject  to 
section  18  of  the  USHA,  and  category  2, 
replacements  for  homeownership 
transfers  under  the  Hope  I  program  and 
homeownership  sales  under  section  5(h) 
of  the  USHA.  This  is  projected  to  occur 
based  on  applications  for  demoUtion/ 
disposition  and  homeownership 
replacement  already  received,  because 
the  Department  and  a  number  of  PHAs 
are  placing  additional  emphasis  on  the 
demolition  and  replacement  of  obsolete 
family  housing  which  cannot  provide  a 
suitable  living  enviroimient  (e.g. . 
obsolete  family  highrise  developments 
or  partial  demohtion  of  excessively 
dense,  large  and  isolated  lowrise 
developments),  and  because  the  futvu% 
availability  of  a  separate  allocation  of 
public  housing  development  funding  for 
replacement  housing  is  uncertain.  The 
Department  vdll  make  all  remeiining 
public  housing  development  funds,  after 
subtracting  funding  for  the  Headquarters 
Reserve,  $100  million  for  "other" 
applications  if  these  applications  are 
still  to  be  funded  (see  above)  and 
$4,066,600  for  technical  assistance, 
available  as  needed  for  categories  1  and 
2.  Various  conditions  regarding 
commitment  of  funding  for  replacement 
housing  are  listed  in  Section  III  of  this 
NOFA  below. 

4.  Remaining  Balances 

Any  residual  funds  not  reserved 
under  categories  1,  2,  3,  and  4  as 
described  above  will  be  added  to  the 
funds  to  be  fair  shared  for  any  priority 
"other"  approvable  applications  as 
determined  by  the  Department. 


D.  Conformity  to  Regulations  and  NOFA 
Requirements 

While  conformity  with  24  CFR  part 
941  is  required,  this  funding  effort  is 
also  subject  to  the  additional  specific 
requirements,  consistent  with  the 
regulations,  that  are  set  forth  in  this 
NOFA.  Applicants  also  should  consult 
Handbook  7417.1  REV-1.  and  the  FSS 
regulations  codified  at  24  CFR  part  962. 
The  selection  criteria  specified  in  this 
NOFA  may  not  be  added  to  or  modified. 

n.  Application  Process  Overview 

A.  General 

All  applications  shall  be  submitted  to 
the  appropriate  Field  Office  by  the 
application  deadline  date.  The  Field 
Office  shall  screen  each  application  for 
completeness  and  will  provide  the  PHA 
a  14-day  opportunity  to  furnish  missing 
technical  information  or  exhibits,  or  to 
correct  technical  mistakes.  Each 
application  will  then  be  subjected  to  a 
"pass/fail"  threshold  examination. 
Approvable  category  1,  2,  and  3 
applications  will  be  reported  to 
Headquarters  for  further  action. 

Category  4  passing  appUcations  will 
be  forwarded  for  rating  to  Rating 
Panel(s).  One  or  more  Rating  Panels, 
comprised  of  HUD  Field  representatives 
appointed  by  Headquarters,  shall  be 
convened  for  the  purpose.  Category  4 
applications  will  be  rated  by  the  Rating 
Panel(s)  based  on  Field  Office  analyses. 
Headquarters  will  determine  the  hinds 
required  to  approve  category  1 ,  2.  and 
3  applications  and  select  category  4 
applications  based  on  Rating  Panel 
ratings  and  recommendations. 

B.  Categories  of  Applications 

Each  application  must  be  for  one  of 
the  following  categories: 

1.  Replacement  units  for  demoUtion/ 
disposition  approvals,  subject  to  section 
18  of  the  USHA  (Category  1); 

2.  Replacement  units  for  HOPE  I  or 
section  5(h)  homeownership  transfers  or 
sales  (Category  2); 

3.  Public  housing  to  be  funded  from 
Headquarters  Reserve  (Category  3);  or 

4.  "Other"  development  applications 
intended  to  increase  the  public  housing 
stock  (Category  4).  Category  4  applicants 
are  limited  to  no  more  than  one 
application  per  locaUty.  which  may 
cover  multiple  sites. 

C.  Application  Approval 

1.  All  category  3  approvable 
applications  will  be  funded,  to  the 
extent  the  required  funds  do  not  exceed 
statutorily  set  limits. 

2.  If  there  are  insufficient  funds  to 
fund  all  category  1  and  category  2 
approvable  applications,  the 
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Department  shall  endeavor  to  fund 
category  1  and  category  2  applications 
meeting  the  following  descriptions: 
replacement  related  to  litigation 
settlements  or  court  orders,  if  the 
necessary  funds  have  not  yet  been 
reserved;  replacement  for  emergency 
demolition/disposition,  if  any; 
replacement  for  demolition/disposition 
to  complete  treatment  of  sites  partially 
funded  under  the  Urban  RevitaUzation 
Demonstration  Program  authorized  by 
the  HUD  Appropriations  Acts  of  1993, 
1994  and  1995  or  partially  funded  for 
comprehensive  modernization  or  major 
reconstruction  activities;  replacement 
for  obsolete  family  highrises; 
replacement  for  essential  public  housing 
density  reduction  at  large  family 
lowrises  or  as  part  of  other  efforts  to  end 
the  isolation  of  large  family  public 
housing  commimities;  prior 
replacement  housing  obligations;  and 
category  2  replacement  appUcations  for 
homeownership,  particularly  where  the 
transfer  of  property  will  occur  this  fiscal 
year  and  the  units  in  question  have  not 
yet  been  replaced.  Of  these  categories, 
replacement  related  to  litigation 
settlements  or  court  orders  will  be 
funded  first. 

3.  Category  4  (other)  applications  will 
be  funded  up  to  the  fair  share  amounts 
for  each  Area. 

4.  Any  funds  not  required  for 
categories  1.  2.  or  3  or  initially  allocated 
to  categories  4  or  technical  assistance  as 
outlined  above  will  be  utilized  for  any 
additional  "other"  approvable 
applications  as  determined  by  the 
Eiepartment. 

D.  Disclosure  of  Information 

The  Department  of  Housing  and 
Urban  Development  Reform  Act  of  1989 
(HUD  Reform  Act)  prohibits  advance 
disclosiu^  of  funding  decisions  (see  24 
CFR  part  4);  civil  penalties  related  to 
advance  disclosure  are  set  out  in  24  CFR 
part  30.  Application  approval/non- 
approval  notifications  shall  not  occur 
until  the  Congressional  notification 
process  is  completed. 

E.  Records  Retention 

Applications  and  materials  related  to 
applications  (e.g..  Field  Office  analyses, 
application  scoring  sheets,  and 
notifications  of  selection/non-selection) 
will  be  retained  in  the  appropriate  Field 
Office  for  five  years,  and  be  available  for 
public  inspection  in  accordance  with  24 
CFR  part  12. 

m.  Application  Requirements 

A.  All  Applicants 

Each  application  must  specify  the 
housing  type  (new  construction. 


rehabiUtation,  or  acquisition), 
development  method  (conventional, 
turnkey,  or  acquisition),  and  community 
for  which  the  project  is  proposed.  No 
more  than  one  housing  type, 
development  method,  and  locality  may 
be  proposed  for  an  application.  Each 
such  application  shall  consist  of  an 
original  and  two  copies,  and  must 
include  the  following: 

1.  Cover  Letter.  The  cover  letter  must 
identify  the  category  of  application  (see 
Section  Il.B.  of  this  NOFA  for  a 
description  of  the  categories;  see  also 
subparagraph  6  of  Section  in.  A  of  this 
NOFA). 

2.  Application-Form  HUD  52470.  The 
application  must  be  signed  by  the 
person  authorized  and  dated  and 
include  the  information  as  specified  in 
the  form. 

3.  Evidence  of  Legal  Eligibility.  If  it 
has  not  previously  done  so,  the  PHA 
must  dociunent  that  it  is  legally 
organized.  A  current  General  Certificate 
(Form  HUD  9009)  must  be  submitted. 

4.  Cooperation  Agreement  (Form  HUD 
52481).  The  PHA  must  document  that 
the  number  of  units  requested,  along 
with  units  in  management  and  other 
imits  in  development,  are  covered  by 
Cooperation  Agreements. 

5.  PHA  Resolution  In  Support  of  the 
AppUcaUon  (Form  HUD-52471).  Under 
this  resolution,  the  PHA  agrees  to 
comply  with  all  requirements  of  24  CFR 
part  941  (see  also  paragraph  6  of  this 
Section  III.A).  By  executing  the  PHA 
Resolution,  the  PHA  also  certifies  that  it 
will  comply  with  Title  II  of  the 
Americans  with  Disabilities  Act  (42 
U.S.C.  12131)  and  the  implementing 
regulations  at  28  CFR  part  35. 

6.  Front-End  Funds.  If  front-end  funds 
are  being  requested,  the  PHA  must  so 
state  in  its  cover  letter;  should  the  PHA 
desire  the  project  only  if  fi^ont-end  funds 
can  be  approved,  the  PHA  must  so  state. 
The  Form  HUD-52471  (PHA 
Resolution)  must  refer  to  the  request, 
and  include  Form  HUD-52472  (Local 
Governing  Body  Resolution/Transcript 
of  Proceedings)  approving  the  request. 

7.  Drug-Free  Workplace.  The  PHA 
must  submit  the  Certification  for  a  Drug- 
Free  Workplace  (Form  HUD-50070)  in 
accordance  with  24  CFR  24.630. 

8.  Certification  for  Contracts,  Grants, 
Loans  and  Cooperative  Agreement 
(Form  HUD-50071).  In  accordance  with 
section  319  of  the  Department  of  Interior 
and  Related  Agencies  Appropriations 
Act  for  Fiscal  Year  1990  (31  U.S.C. 
1352)  (the  "Byrd  Amendment")  and  the 
implementing  regulations  at  24  CFR  part 
87.  the  PHA  must  certify  that  no 
federally  appropriated  funds  have  been 
paid  or  will  be  paid,  by  or  on  behalf  of 
the  PHA,  for  influencing  or  attempting 


to  influence  an  officer  or  employee  of 
any  agency,  or  a  member  of  Congress  in 
connection  with  the  awarding  of  any 
Federal  contract,  the  making  of  any 
Federal  grant  or  loan,  the  entering  into 
of  any  cooperative  agreement,  and  the 
extension,  continuation,  renewal, 
amendment,  or  modifications  of  any 
Federal  contract,  grant,  loan,  or 
cooperative  agreement. 

9.  Form  SF-LLL.  Disclosure  of 
Lobbying  Activities.  Also  in  accordance 
with  the  Byrd  Amendment  and  the 
regulations  at  24  CFR  part  87,  the  PHA 
must  complete  and  submit  Form  SF- 
LLL  if  funds  other  than  federally 
appropriated  funds  have  been  paid  or 
will  be  paid  by  or  on  behalf  of  the  PHA 
for  influencing  or  attempting  to 
influence  an  officer  or  employee  of  any 
agency,  or  a  member  of  Congress  in 
connection  with  the  awarding  of  any 
Federal  contract,  the  making  of  any 
Federal  grant  or  loan,  the  entering  into 
of  any  cooperative  agreement,  and  the 
extension,  continuation,  renewal, 
amendment,  or  modifications  of  any 
Federal  contract,  grant,  loan,  or 
cooperative  agreement. 

10.  Disclosure  of  Government 
Assistance  and  Identity  of  Interested 
Parties  (Form  HUD  2880).  The  PHA 
must  submit  the  Applicant/Recipient 
Disclosure/Update  Report  (Form  HUD- 
2880)  in  accordance-with  the 
requirements  of  24  CFR  part  12,  subpart 
C. 

11.  Family  Self-Sufficiency  (FSS). 
Section  23  of  the  USHA  requires  PHAs 
that  are  awarded  new  public  housing 
units  to  implement  an  FSS  program. 
Applicants  for  Category  3  (Headquarters 
Reserve)  or  Category  4  (Other)  funds 
must  certify  that  they  will  comply  with 
24  CFR  part  962.  which  requires 
successful  applicants  to  initiate  or 
expand  an  FSS  program  for  the  number 
of  families  that  equals  the  total  number 
of  units  they  have  been  awarded  (imless 
otherwrise  excepted). 

B.  Applications  for  New  Construction 

In  accordance  with  section  6(h)  of  the 
USHA.  new  construction  may  be 
engaged  in  only  if  the  PHA 
demonstrates  to  the  satisfaction  of  the 
Secretary  that  the  cost  of  new 
construction  in  the  neighborhood  where 
the  PHA  determines  the  housing  is 
needed  is  less  than  the  cost  of 
acquisition  or  acquisition  and 
rehabilitation  in  such  neighborhood. 
Therefore,  every  application  for  a  new 
construction  project  (conventional  or 
turnkey)  must  be  accompanied  by  either 
the  information  described  in  paragraphs 
B.l  and  B.3  of  this  section,  or,  at  the 
applicant's  option,  the  information 


described  in  paragraphs  B.2  and  B.3  of 
this  section: 

1 .  A  PHA  comparison  of  the  costs  of 
new  construction  (in  the  neighborhood 
where  the  PHA  proposes  to  construct 
the  housing)  and  the  costs  of  acquisition 
of  existing  housing  or  rehabilitation  in 
the  same  neighborhood  (including 
estimated  costs  of  lead-based  paint 
testing  and  abatement);  or 

2.  A  PHA  certification,  accompanied 
by  supporting  docimientation.  that  there 
is  insufficient  existing  housing  in  the 
neighborhood  to  develop  housing 
through  acquisition  of  existing  housing 
or  rehabilitation;  and 

3.  A  statement  that: 

(a)  Although  the  application  is  for 
new  construction,  the  PHA  will  accept 
acquisition  of  existing  housing  or 
rehabilitation,  if  HUD  determines  the 
PHA  cost  comparison  or  certification  of 
insufficient  housing  does  not  support 
approval  of  new  construction;  or 

(b)  The  application  is  for  new 
construction  only.  (In  any  such  case,  if 
HUD  cannot  approve  new  construction 
under  section  6(h)  of  the  USHA.  the 
application  will  be  rejected.) 

C.  Replacement  Housing  Applications 

1 .  Cover  Letter.  For  both  category  1 
and  category  2  applications,  the  cover 
letter  must  state  whether  the  demo/ 
dispo  or  transfer/sale  application  (to 
demolish/dispose  of  units,  or  to 
transfer/sell  units)  (hereinafter  referred 
to  as  the  "underlying  application")  has 
been  approved;  the  date  of  approval;  the 
project  number  and  the  name  of  the 
project  being  replaced;  and  whether  it  is 
being  replaced  in  whole  or  in  part.  If  the 
underlying  application  was  not 
approved  at  die  time  the  replacement 
housing  appUcation  is  filed,  the  cover 
letter  must  state  the  date  the  underlying 
application  was  submitted  or  the 
estimated  date  the  underlying 
application  will  be  submitted  for 
consideration.  Category  1  or  2 
applications  will  not  be  funded  unless 
the  underlying  application  is  submitted 
by  the  time  funding  selections  are  made. 
TTie  Department  may  make  a  funding 
award  if  the  underlying  application  has 
not  yet  been  approved,  if  all  aspects  of 
the  underlying  application  other  than 
compliance  with  section  412  of  the 
Cranston-Gonzalez  National  Affordable 
Housing  Act  of  1990,  as  amended,  are 
approvable  by  August  1,  1995. 

2.  Section  5(j)  Certification.  The  PHA 
must  certify  that  the  units  requested  are 
specifically  required  in  FY  1995  either 
to  meet  the  one-for-one  replacement 
requirement  of  section  18  of  the  USHA 
to  replace  public  housing  demoUtion/ 
disposition;  or  to  meet  the  requirements 
of  section  304(g)  of  the  USHA  to  replace 


existing  public  housing  approved  in  FY 
1995  or  earlier  for  homeownership 
transfer  under  HOPE  1 .  or  for  sale  under 
section  5(h)  of  the  USHA. 

3.  Replacement  Application  Under 
Section  18.  A  PHA  submitting  a 
replacement  housing  application  under 
section  18  (category  1)  must 
demonstrate  that  the  replacement  units, 
alone  or  together  with  other  identified 
replacement  units,  wrill  implement  the 
PHA's  Replacement  Housing  Plan 
submitted  and  approved  or  expected  to 
be  submitted  and  approved  under  24 
CFR  970.11,  including  requirements  that 
such  unit$: 

(a)  Are  for  no  fewer  units  (or  portion 
thereof  approved  by  HUD)  than  the 
number  of  units  to  be  demolished  or 
disposed  of;  and 

(b)  Will  house  at  least  the  same 
number  of  individuals  and  families  that 
could  be  served  by  the  housing  to  be 
demoUshed  or  disposed. 

4.  Replacement  Application  for 
Homeownership  Transfers  or  sales. 
Applicants  submitting  applications  to 
meet  the  requirements  of  section  304(g) 
of  the  USHA  to  replace  existing  public 
housing  approved  in  FY  1995  or  earUer 
for  homeownership  transfer  under 
HOPE  1,  or  for  sale  under  section  5(h) 
of  the  USHA,  must  provide  the 
following:  a  schedule,  by  federal  fiscal 
year,  of  the  number  of  units  previously 
transferred  and/or  expected  to  be 
transferred  consistent  with  the  actual 
progress  achieved  under  the  approved 
HOPE  1  or  Section  5(h)  plan;  a  listing 
of  the  number  of  replacement  housing 
units  already  received  and  accounted 
for  under  all  the  allowable  replacement 
housing  options  as  well  as  the  balance 
of  units  not  yet  replaced;  and  the 
number  of  public  housing  development 
units  and/or  Section  8  units  now  being 
requested  for  homeownership 
replacement.  (The  Section  8  units  will 
not  be  awarded  under  this  NOFA.) 

5.  Statement  Regarding  Consistency 
with  HUD  Priorities.  Appropriations  for 
replacement  housing  are  encouraged  to 
include  a  statement  describing 
consistency  of  the  application  with  the 
replacement  housing  categories 
described  in  paragraph  II.  C.  2.  of  this 
NOFA. 

6.  Impact  of  Pending  Legislation.  The 
Congressionally  approved  rescission  bill 
includes  a  proposal  to  repeal 
replacement  housing  requirements  for 
underlying  applications  approved  on  or 
prior  to  September  30.  1995.  In  the 
event  this  proposal  becomes  law.  the 
Department  will  issue  notice  of  any 
changes  required  or  authorized  for 
replacement  housing  applications  to  be 
submitted  in  response  to  this  NOFA. 


D.  Applications  for  Units  to  be  Funded 
from  Headquarters  Reserve 

1.  Cover  Letter.  A  PHA  submitting  a 
category  3  application  shall  identify  the 
puipose  of  the  application  (see  Section 
I.C.I  of  this  NOFA). 

2.  Section  5(j)  Certification.  The  PHA 
may  certify  that  the  units  requested  are 
required  to  comply  with  court  orders  or 
directions  of  the  Secretary;  or,  as 
appropriate,  the  section  5(j)  certification 
applicable  to  category  4  (Other) 
applications  (see  Section  ni.E.2.  below). 
Court  orders  must  be  identified. 

(Note:  Category  3  needs  typically  are  not 
fulfilled  through  the  application  process.) 

E.  "Other"  Applications 

Applicants  are  encouraged  to  review 
the  rating  criteria  (Section  fV.E.  of  this 
NOFA)  to  ensure  rating  factors  have 
been  addressed  in  the  application. 
"Curable  technical  deficiencies" 
(Section  IV.B.  of  this  NOFA)  relate  only 
to  items  that  would  not  improve  the 
substantive  quality  of  applications 
relative  to  rating  factors.  A  PHA  may  file 
only  one  application  per  locaUty  under 
this  category. 

1.  Cover  Letter.  AppUcants  for  "other" 
public  housing  development  units 
(category  4).  must  state  whether  they 
wall  accept  fewer  units  than  applied  for. 
Refusal  to  accept  fewer  units  may  result 
in  an  application  not  being  selected  if 
fimds  are  not  sufficient  for  the  full 
number  of  units. 

2.  Section  5(j)  Certification.  The  PHA 
must  certify  to  one  of  the  following, 
pursuant  to  section  5(j)  of  the  USHA 
(select  E.2.a  or  E.2.b.): 

(a)  The  units  requested  (limited  to  100 
or  fewer)  are  needed  for  family  housing 
to  satisfy  demands  not  being  met  by  the 
section  8  existing  or  voucher  rental 
assistance  programs;  or 

(b)  85  percent  of  the  PHA's  dwelling 
units  (select  (1),  (2),  or  (3)): 

(1)  Are  maintained  in  substantial 
compUance  with  the  section  8  housing 
quaUty  standards  (24  CFR  882.109);  or 

(2)  Will  be  so  maintained  upon 
completion  of  modernization  for  which 
funding  has  been  awarded;  or 

(3)  Will  be  so  maintained  upon 
completion  of  modernization  for  which 
applications  are  pending  that  have  been 
submitted  in  good  faith  under  section  14 
of  the  USHA  (or  a  comparable  State  or 
local  government  program),  and  that 
there  is  a  reasonable  expectation,  as 
determined  in  writing  by  HUD.  that 
such  application  would  be  approvable; 
or  will  be  so  maintained  upon 
completion  of  modernization  imder  the 
Comprehensive  Grant  program. 

3.  Funding  Preference  in  Accordance 
With  Section  6(p).  Section  6(p)  of  the 
USHA  requires  HUD  to  provide  a 
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funding  preference  for  applications  in 
areas  with  an  inadequate  supply  of 
housing  for  use  by  low-income  famiUes 
(i.e..  a  "tight"  housing  rental  market). 
The  implementation  of  this  preference, 
shall  be  in  accordance  with  the  process 
described  in  Section  V.A.2  of  this 
NOFA. 

(a)  The  PHA  must  furnish  data 
relative  to  rental  vacancy  rates  in  the 
market  area  where  the  project  is 
proposed.  This  data  should  include  a 
description  of  the  data  sources  and 
methods  used  to  obtain  survey 
information.  (It  is  recommended  that 
PHAs  consuh  with  local  community 
development  agencies  relative  to  their 
housing  needs  before  submitting 
applications  under  this  NOFA.  since 
most  of  these  agencies  will  have 
participated  in  the  development  of  a 
Comprehensive  Housing  Affordability 
Strategy  (CHAS)  or  Consolidatd  Plan.) 

(b)  Factors  such  as  the  following  will 
provide  evidence  of  conditions  which, 
when  taken  together,  will  demonstrate  a 
pattern  of  inadequate  supply  (generally, 
no  one  factor,  taken  alone,  is 
conclusive): 

(1)  The  current  rental  housing 
vacancy  rate  is  at  a  low  level  (typically 
six  percent  or  lower)  which  results  in 
housing  not  being  available  for  families 
seeking  rental  units  (unless  the  housing 
market  area  is  not  growing  and,  as  a 
result,  is  experiencing  low  levels  of 
demand); 

(2)  The  annual  production  of  rental 
housing  units  is  insufficient  to  meet  the 
demand  arising  from  the  increase  in 
households,  or.  where  there  is  little  or 
no  growth,  is  insufficient  to  meet  the 
demand  arising  from  net  losses  to  the 
available  inventory; 

(3)  The  shortage  of  housing  is 
resulting  in  rent  increases  exceeding 
those  increases  commensurate  with 
rental  housing  operating  costs;  and 

(4)  A  significant  number  or  proportion 
of  section  8  certificate/voucher  holders 
are  unable  to  find  adequate  housing 
because  of  the  shortage  of  rental 
housing,  as  evidenced  by  PHA  data 
showing  a  lower-than-average 
percentage  of  units  under  lease  and  a 
longer-than-average  time  reqiiired  to 
find  units  (typically,  less  than  85 
percent  lease  up  within  60  days). 

4.  Documentation  to  Demonstrate 
Need.  The  PHA  must  submit 
documentation,  such  as  waiting  list 
description  or  PHA  vacancy  rate  data,  to 
demonstrate  need  for  the  proposed 
public  housing,  to  assist  the  HUD  Field 
Office  in  its  determination  of  need  and 
market  in  accordance  with  Section 
IV.C.a.b  of  this  NOFA. 

5.  Additional  Rating  Points.  Category 
4  (other)  applications  may  obtain 


additional  rating  points  (see  Section 
IV.E.8  of  this  NOFA)  if  the  PHA 
furnishes  additional  data  regarding  any 
of  the  following: 

(a)  "Partnerships."  PHAs  are 
encouraged  to  form  "partnerships" 
consisting  of  cooperative  or  contractual 
arrangements  with  community-based 
entities  for  the  purpose  of  developing 
housing  so  that  the  housing  fits  into  the 
community  and  is  seen  as  an  integral 
part  of  it.  "Commimity-based  entities" 
include  private  non-profit  or  for-profit 
entities  with  experience  in  the 
development  of  low  and  moderate 
income  housing,  or  that  are  skilled  in 
the  delivery  of  services  to  families  who 
are  residents  of  public  housing. 
"Cooperative  or  contractual 
arrangements"  include  those  that  will 
facilitate  development  (including 
management  of  the  imits)  that  will 
enhance  the  long-term  viability  of  the 
development;  and  those  arrangements 
that  the  PHA  has  for  the  delivery  of 
services  (such  as  child  care,  education, 
and  economic  opportunities)  made 
available  to  residents  of  public  housing. 
The  PHA  should  indicate  who  the  entity 
(or  entities)  are.  the  qualifications  of  the 
entity  and  its  principals,  and  the  role 
they  play  or  will  play  in  the 
development,  management,  or  service 
delivery  process  which  will  lead  to 
better  acceptance  of  public  housing  in 
the  community.  Such  cooperative 
arrangements  require  substantial 
involvement  by  the  non-PHA  partner  in 
at  least  one  of  the  following  areas: 
design,  management,  development,  site 
selection,  representation  to  the 
commimity.  or  service  delivery.  24  CFK 
Part  85.  regarding  procvu-ement.  applies 
to  any  such  cooperative  arrangement. 
With  respect  to  the  delivery  of  services, 
costs  for  such  services  are  not  eligible  to 
be  paid  fi-om  public  housing 
development  funds.  The  PHA  must  also 
certify  that  its  selection  of  the 
cooperative  entity  (or  entities)  was  in 
compliance  with  State  and  local  law. 

(Note:  If  procurement  requirements  cannot 
be  complied  with  before  the  application 
deadline  date,  the  PHA  may  submit  a 
statement  with  its  application  describing  the 
anticipated  arrangement  and  certifying  that  it 
will  undertake  such  a  cooperative 
relationship  and  that  such  a  relationship  will 
comply  with  federal/state  and  local  law.) 

(b)  Mixed  Income  Development.  In 
order  to  encourage  the  development  of 
public  housing  in  metropolitan  areas 
that  will  be  less  identifiable  as  public 
housing,  PHAs  are  encouraged  to 
develop  units  whereby  public  housing 
would  be  mixed  with  market-rate 
dwellings  so  that  they  are 
indistinguishable.  Specifically,  in  order 
to  receive  the  maximum  points  for  this 


factor,  a  PHA  must  propose  to  develop 
or  acquire  units  or  sites  in 
developments  where  the  non-public 
housing  units  require  incomes  that,  on 
average,  are  at  or  above  80  percent  of 
median.  A  PHA  also  may  receive  points 
for  acquisitions  of  units  or  sites  in 
developments  where  the  non-public 
housing  imits  require  incomes  that,  on 
average,  are  at  or  above  50  percent  of 
median. 

(c)  Past  compliance  with  section  3. 
The  PHA  may  submit  evidence  that  over 
the  past  five  years  it  has  met  any 
commitments  made  under  the 
provisions  of  section  3  of  the  Housing 
and  Urban  Development  Act  of  1968  (12 
U.S.C,  1701u).  as  amended  from  time  to 
time,  and  the  implementing  regulations 
for  section  3  at  24  CFR  part  135.  If  the 
PHA  does  not  have  development 
experience,  it  may  instead  submit 
evidence  related  to  such  experience 
with  the  modernization  program. 

(d)  Proposed  compliance  with  section 
3.  The  PHA  may  submit  its  goals  for 
complying  with  section  3  employment 
and  training  with  regard  to  the  public 
housing  development  application  being 
filed  under  this  NOFA. 

(e)  Support  for  local  initiatives.  If  the 
application  proposes  a  project  which,  as 
evidenced  by  a  letter  from  local 
officials,  actively  supports  an  area  of 
local  initiative  such  as  a  Community 
Development  Block  Grant,  urban 
revitalization,  Empowerment  Zone/ 
Enterprise  Community,  or  other  similar 
local  activity,  or  includes  a  commitment 
for  a  donation  to  the  project  in  the  event 
it  is  selected  for  funding,  the  PHA 
should  describe  the  activity. 

(0  Resident  Initiatives.  It  the  PHA  is 
working  with  residents  to  establish  and/ 
or  foster  resident  empowerment 
activities  (such  as  establishing  Resident 
Corporations  or  Resident  Management 
Corporations),  the  activities  should  be 
described. 

(g)  Preservation  of  Low-Income 
Housing.  The  PHA  should  describe  any 
means  by  which  use  of  public  housing 
development  funds  will  preserve  low- 
income  housing  resources  ciurently 
available  to  the  community. 


F.  Applications  Covering  State  or 
Locally-Assisted  Units 

Applications  for  conversion  of  State- 
or  locally-assisted  units  or  federally 
assisted  public  housing  are  eligible  for 
assistance  under  this  NOFA. 

G.  Major  Reconstruction  of  Obsolete 
Projects  (MROP). 

The  Department  will  fund  no  MROP 
in  fiscal  1995.  unless  the  Department 
determines  that  such  funding  is 
necessary  from  Headquarters  Reserve  in 


relation  to  litigation  settlements,  court 
orders  or  litigation  avoidance. 

H.  Ineligible  Applications 

Applications  for  intermediate  care 
facilities  and  nursing  homes  may  not  be 
approved  imder  this  NOFA. 

rv.  Field  Office  Processing  of 
Applications 

A.  Submission  of  Applications 

The  cover  letter  of  all  applications 
must  be  marked  with  the  date  and  time 
of  receipt,  along  with  the  initials  of  the 
Field  Office  employee  accepting  the 
application.  Applications  received  after 
the  date  and  time  specified  at  the 
beginning  of  this  NOFA  will  be  returned 
to  the  applicant.  The  PHA  should  obtain 
a  "Return  receipt"  or  similar  evidence 
of  delivery  when  applications  are 
delivered  via  other  means  (U.S.  Mail, 
private  mailing  firms,  etc.). 

B.  Initial  Screening 

1.  Immediately  after  the  deadline  for 
receipt  of  applications,  the  Field  Office 
will  screen  each  application  to 
determine  whether  all  information  and 
exhibits  have  been  submitted. 

(a)  If  any  application  lacks  any 
technical  information  or  exhibit,  or 
contains  a  technical  mistake,  the  PHA 
will  be  advised  in  writing  and  will  have 
14  calendar  days  from  the  date  of  the 
issuance  of  HUD's  notification  to  deliver 
the  missing  or  corrected  information  or 
documentation  to  the  Field  Office. 

(b)  Curable  technical  deficiencies 
relate  only  to  items  that  would  not 
improve  tbe  substantive  quality  of  a 
category  4  application,  relative  to  the 
ranking  factors. 

(c)  If  Form  HUD  52470  (Application) 
is  missing,  the  PHA's  application  will 
be  considered  substantively  incomplete, 
and  therefore  ineligible  for  further 
processing.  If  other  forms  are  missing, 
such  as  Form  HUD  50070  (Drug  Free 
Workplace  Certification)  or  if  there  is  a 
technical  mistake,  such  as  no  signature, 
or  an  unauthorized  signatory  on  a 
submitted  form,  the  PHA  will  be  given 
an  opportxmity  to  correct  the  deficiency. 

2.  An  application  that  does  not  meet 
the  applicable  threshold  and  NOFA 
requirements  after  the  14-day  technical 
deficiency  period  will  be  rejected  from 
processing  and  determined  to  be 
unapprovable. 

3.  Applications  proposing  housing  in 
areas  also  served  by  the  Rural  Housing 
and  Community  Development  Service 
(RHCS)  (formerly  known  as  Farmers 
Home  Administration)  are  subject  to 
coordination  with  RHCS  to  assure  that 
assisted  housing  resources  to  be 
provided  are  not  duplicative.  The  State 


RHCS  office  shall  be  advised  that  an 
application  for  public  housing  has  been 
received  and  is  being  considered  for 
funding,  and  be  provided  an 
opportunity  to  comment  on  the 
application. 

4.  The  responsibility  for  submitting  a 
complete  application  rests  with  the 
PHA.  The  failure  of  the  Field  Office  to 
identify  and  provide  a  notice  of 
deficiency  to  the  PHA  shall  not  relieve 
the  PHA  of  the  consequences  of  failure 
to  submit  a  cotnplete  application. 

C.  Application  Threshold  Approvability. 

After  initial  screening  and  upon 
expiration  of  the  deficiency  "cure" 
period,  complete  applications  will  be 
examined  for  threshold  approvability. 
Applications  that  fail  one  or  more  of  the 
threshold  criteria  will  be  rejected  from 
processing  and  determined  to  be 
unapprovable.  All  applications  for 
public  housing  development  funds  must 
meet  the  following  thresholds  to  be 
determined  approvable: 

1.  The  PHA  may  not  have  any 
litigation  pending  which  would 
preclude  approval  of  the  application. 
The  PHA  must  be  legally  eligible  to 
develop,  own.  and  operate  public 
housing  under  the  USHA  and  have: 

(a)  Approved  and  current  PHA 
organization  documents; 

(b)  Local  cooperation  agreements  to 
cover  units  under  management,  in 
development,  and  the  units  requested 
(Form  HUD  52481).  and  any  other 
required  local  authority,  or  evidence  the 
Department  finds  sufficient  that  such 
cooperation  agreements  can  be  obtained 
in  a  timely  fashion; 

(c)  A  properly  executed  and  complete 
PHA  Resolution  (Form  HUD  52471), 
required  with  respect  to  all  applications 
and  referring  to  the  need  for  front-end 
funding,  if  requested,  and  a  Local 
Governing  Body  Resolution  (HUD 
52472)  which  approves  the  request  for 
front-end  funds,  if  fi^nt-end  funds  are 
requested.  (Note:  By  executing  the  PHA 
Resolution,  the  PHA  certifies  that  it  will 
comply  with  Title  11  of  the  Americans 
with  Disabilities  Act  (42  U.S.C.  12131) 
and  the  implementing  regulation  at  28 
CFR  part  35.  The  PHA  Resolution  also 
certifies  to  the  PHA's  intent  to  comply 
with  all  requirements  of  24  CFR  part 
941.  These  requirements  include: 
nondiscrimination  under  the  applicable 
civil  rights  laws;  the  requirements 
imposed  by  the  Uniform  Relocation 
Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970  (URA) 
(42  U.S.C.  4601-4655);  the  accessibility 
requirements  of  section  504  of  the 
Rehabilitation  Act  of  1973  (29  U.S.C. 
794)  and  HUD's  implementing 
regulations  at  24  CFR  part  8;  and  section 


3  of  the  Housing  and  Urban 
Development  Act  of  1968,  as  amended 
(12  U.S.C.  1701U).  and  HUD's 
implementing  regulations  at  24  CFR  part 
135. 

2.  The  category  of  application  is 
eligible  under  this  NOFA  (see  Section 
n.B  of  this  NOFA). 

3.  If  new  construction  (conventional 
or  turnkey)  has  been  applied  for.  the 
PHA  has  provided  a  cost  comparison  or 
a  certification  with  documentation  (see 
Section  III.B.  of  this  NOFA).  and  has 
stated  what  is  to  be  done  with  the 
application  if  new  construction  is  not 
approvable. 

4.  No  application  shall  be  determined 
to  be  approvable  if  the  PHA  has  failed 
to  return  excess  advances  received 
during  development  or  modernization, 
or  amounts  determined  by  HUD  to 
constitute  excess  financing  based  on  a 
HUD-approved  Actual  Development 
Cost  Certificate  (ADCC)  or  Actual 
Modernization  Cost  Certificate  (AMCC), 
unless  HUD  has  approved  a  pay-back 
plan. 

5.  There  are  no  environmental  factors, 
such  as  sewer  moratoriums,  precluding 
development  in  the  requested  locality. 

6.  The  following  certifications  are 
included  in  the  application  and  have 
been  executed  by  the  appropriate 
person(s): 

(a)  Form  HUD-50070,  Drug-Free 
Workplace; 

(b)  Form  HUD-50071,  Certification  for 
Contracts,  Grants.  Loans  and 
Cooperative  Agreements; 

(c)  Form  SF-LLL.  Disclosure  of 
Lobbying  Activities,  if  applicable; 

(d)  Form  HUD-2880.  Applicant/ 
Recipient  Disclosure/Update  Report; 

(e)  FSS  certification; 

(f)  Section  5(j)  certification 
appropriate  to  the  category  of 
application; 

(g)  Certification  that  the  application  is 
consistent  with  Environmental  Justice 
Executive  Order  12898.  in  that  the 
proposed  public  housing  will  be 
developed  only  in  environmentally 
sound  and  desirable  locations  and  will 
avoid  disproportionately  high  and 
adverse  environmental  effects  on 
minority  and  low-income  communities. 

7.  The  PHA  must  be  in  compliance 
with  civjl  rights  laws  and  equal 
opportunity  requirements.  A  PHA  will 
be  considered  to  be  in  contpliance  if: 

(a)  As  a  result  of  formal 
administrative  proceedings,  there  are  no 
outstanding  findings  of  noncompliance 
with  civil  rights  laws  unless  the  PHA  is 
operating  in  compliance  with  a  HUD- 
approved  compliance  agreement 
designed  to  correct  the  area(s)  of 
noncompliance; 
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(b)  There  is  no  adjudication  of  a  civil 
rights  violation  in  a  civil  action  brought 
against  it  by  a  private  individual,  unless 
the  appUcant  demonstrates  that  it  is 
operating  in  compliance  with  a  court 
order  designed  to  correct  the  area(s)  of 
noncompliance; 

(c)  There  is  no  deferral  of  Federal 
funding  based  upon  civil  rights 
violations: 

(d)  There  is  no  pending  civil  rights 
suit  brought  against  the  PHA  by  the 
Department  of  Justice;  or 

(e)  There  is  no  unresolved  charge  of 
discrimination  against  the  PHA  issued 
by  the  Secretary  under  section  810(g)  of 
the  Fair  Housing  Act,  as  implemented 
by  24  CFR  103.400. 

8.  For  "other"  appUcations  only: 
(a)  The  Field  Office  must  determine 
that  the  PHA  has  or  will  have  the 
capability  to  develop  and  manage  the 


and  proposed  (including  housing 
funded  but  not  completed). 

9.  With  respect  to  all  applications  the 
Department  reserves  the  right  to  require 
the  PHA  to  utilize  an  alternative 
administrator  to  carry  out  the  applicable 
public  housing  development  program. 

D.  Threshold  Approvable  AppUcations 

Applications  in  categories  1,  2,  and  3 
will  be  determined  approvable  if  they 
successfully  pass  the  threshold  review. 
Threshold-approvable  applications  in 
category  4  ("other")  will  be  reviewed 
and  analyzed  by  the  Field  Office. 

E.  "Other"  Development  Applications 

Threshold  approvable  "Other" 
applications  will  have  points  assigned 


proposed  housing.  The  Field  Office 
shall  determine  capability  based  upon 
the  PHA's  overall  score  under  the  Public 
Housing  Management  Assessment 
Program  (PHMAP)  (see  24  CFR  part 
901).  the  PHA's  most  recent  fiscal  audit, 
and  outstanding  HUD  monitoring 
findings.  A  PHA  shall  not  be 
determined  to  lack  administrative  or 
development  capability  simply  because 
it  has  no  recent  experience  in 
developing  or  managing  pubhc/assisted 
housing. 

(b)  The  Field  Office  must  determine 
that  there  is  a  need  and  a  market  for  the 
proposed  household  type  and  bedroom 
sizes,  taking  into  consideration  the 

documentation  submitted  by  the  PHA         _^^  -      ,  ft^-  u 

on  housing  supply  and  demonstration  of  by  a  RaUng  Panel(s)  on  the  basis  of  Field 
need  any  local  plans,  and  other  assisted  Office  analysis  and  PHA  documentation 
housing  (e.g. .  HUD  or  RHCS)  existing         relaUng  to  the  following  criteria: 


Criteria 


1    Pfl/affve  Need.  The  appJication  proposes  a  development  for  a  locality  which  has  been  previously  under-funded  for  the  household 
t^TmIt^el2r1yTWe1fe?Se  to  the^for  housing  for  the  sarr^  household  type  .n  the  respectve  n,etropol.tan  or 

T)'^Srn"eS'^The°'^-5'SS1n'rS^^^^                                  under-funded.  (A  .ocaHty  w«h  a  percentage  of  need 
*  l^  mans  eii  to^Ss  mS  one^^alf  tf^ield  Officej^rcentage  will  be  determined  to  be  severely  under-funded);  

ih\  Hnw^inn  need  in  the  localitv  specified  in  the  application  has  received  a  proportionate  share  of  funding  or  has  been  nwxJerately 

^L!SLr  ;K  (A  iSlS^K  ?^r<Stage  of^ed  served  that  is  equal  to  or  less  than  the  Field  Office  percentage,  but  greater 

than  one-half  that  percentage  will  be  determined  to  be  moderately  under-funded.); 

(c)  Housing  need  in  the  locality  specified  ,n  the  application  l^'s  been  over-funded.  (A  locality  with  a  percentage  that  is  greater 
than  the  Field  Office  percentage  will  be  determined  to  have  been  over-funded.); 

'•  "taT^'e^dfustS^cSicy  rSe  In  put.«  hous^  developments  under  manage^ment(as_such  term  «  defi^^ed  in^tt^^Pub.^  Housing 


Points 


''Ma:ager;r;^s';;;nrp;'^^^^^  ^t  greater-than  3percent.  indK^ating  that  the  PHA  will  and  can 

fully  utilize  the  units  for  which  it  applied; 

(b)  The  adjusted  vacancy  rate  in  public  housing  developmentTunder  management  is  greater  than  3  percent  but  less  than  6  per- 
3.  Lar^S^ST^iffi^^iorVpuWK^^^^ 


20 


10 


4.  ft2icafior,."The'proposed'pu«k:'"hous;ng'd^^^^  households  displaced  or  to  be  displaced  by  Federal 

action  or  a  natural  disaster  in  a  Federally  declared  disaster  area;  •■■•• :::::;;;;i"U!Il'.' 

S.^wDeriitiFamily  Housing.  The  application  proposes  scattered  site  development  to  expand  housing  opportunrt.es 

6.  PHA  Development  Experience.  [Select  (a),  (b).  or  (c)]  du»iad. 

(a)  The  PHA  scored  at  least  90  percent  ("A")  in  Indicator  12  (Development)  of  PHMAP 

(b)  The  PHA's  latest  PHMAP  score  for  Indicator  12  (DevelopnSnt)  is  between  80  and  89  percent;  or  the  Field  O^^'Cf  ^^^^  no  infor- 
mSfon  on  me  PHA'S  previous  development  experience  to  rate  the  PHA  under  paragraph  (a)  above;  however,  the  applK^Uon 
3SSnstrate?me  capatolrty  for.  and  the  expectation  of.  expedrtious  quality  or  omer  development  expenence,  or  submitted  a  de- 
velopment management  contract  with  an  experienced  development  project  manager);  

lc\  The  PHA'S  latest  PHMAP  score  for  Indicator  12  (Development)  is  between  60  and  79  percent;  or  the  PHA  has  no  develop- 
nw5  extSnencrundeTeimeTparagraph  (1)  or  (2  above,  but  the  PHA  has  evidenced  staff  capability  and  organizahon  mat 
SSesThe  P^  liTL'^inty  for.  and  the  expectation  of.  expeditious  quality  development  or  has  submrtted  a  pro- 
posed  development  management  contract;  

'■  't)  rhe7HA"^tSrp"HS?p'fS"\?xVXi^               is  90  percent  or  better;  and  there  were  no  Inspector  Gener^  audrt 
findings  during  the  PHA's  last  fiscal  audrt;  and  there  are  no  outstanding  HUD  monitonng  findings;  

(b)  The  PHA's  latest  PHMAP  score  (excluding  development)  is  between  80  and  89;  and  Inspector  General  audit  findings  (if  any) 

have  been  addressed;  and  outstanding  HUD  monitoring  findings  have  been  resolved; 

or 

^""^  ^Trii^PHA'f  latest  PHMAP  score  (excluding  development)  is  between  60  and  79;  and  Inspector  General  audit  findings  (if 


any)  have  been  addressed;  and  outstanding  HUD  monitoring  findings  have  been  resolved; 


or 


(2)  The  PHA  has  no  public  housing  in  management,  but  has  management  experience  in  the  section  8  program  and  manage- 
ment reviews  or  Inspector  General  audit  findings  (if  any)  are  being  addressed  satisfactonly; 


10 


15 

15 
20 

15 


10 

5 
20 
10 

5 
5 


Criteria 


8.  Other  Criteria.  (Select  any  that  apply) 

(a)  The  PHA  has  certified  that  it  will  form,  or  sutxnit  evidence  that  It  has  formed,  a  "partnership"  (i.e.,  a  cooperative  relationship) 
wim  an  entrty  that  will  play  a  substantial  role  in  development,  design,  management,  or  representation  to  the  community  and  has 
described  tfie  partnership's  role;  or  the  PHA  has  certified  that  it  will  form,  or  submit  evidence  that  it  has  fonned,  a  "partnership" 
wim  an  entity  that  plays  a  substantial  role  in  the  delivery  of  services  and  that  these  services  win  be  available  to  residents  of  the 
project  under  development,  arxj  has  described  the  parmership's  role _......_ ... — ..._........„...........»......»..... — .,»_..._ 

(b)  Choose  (1)  or  (2)  if  applicable: 

(1)  The  PHA  has  certified  that  rt  will  develop  or  acquire  units  or  sites  in  developments  where  the  non-pubtic  housing  units  re- 
quire incomes  tfiat,  on  average,  are  at  or  above  80  percent  of  median;  

or 

(2)  The  PHA  has  certified  that  it  will  develop  or  acquire  units  or  sites  in  developments  where  the  norvpuUic  housing  units  re- 
quire ir>comes  that,  on  average,  are  at  or  above  50  percent  of  median;  

(c)  The  PHA  has  sutjmrtted  evidence  tt«t  over  the  past  five  years  rt  has  met  any  commrtnr>ents  made  under  the  provisions  of  sec- 
tion 3  of  ttie  Housing  and  Urtjan  Development  Act  of  1968  (12  U.S.C,  1701u),  as  amended  from  time  to  time,  and  the  imple- 
menting regulations  for  section  3  at  24  CFR  part  135.  (If  the  PHA  does  not  have  development  experience,  rt  may  instead  sub- 
mft  evidence  related  to  rts  experience  wrth  the  modernization  program.);  

~l[d)  The  application  proposes  a  put>lic  housing  development  which,  as  evidenced  t>y  a  letter  from  local  officials,  actively  supports 
an  area  of  local  inrtiative  such  as  a  Communrty  Development  Block  Grant,  urt)an  revrtalization,  Empowermerrt  Zone/Enterprise 
Communrty,  or  other  similar  local  activrty,  or  includes  a  commrtment  for  a  donation  to  the  project  in  tfie  event  rt  is  selected  for 
fijnding;  

(e)  The  Field  Office,  t>ased  on  documentation  submitted  by  the  PHA,  has  determined  that  the  PHA  is  wortdng  wim  residents  to 
estat>lish  and/or  foster  resident  empowerment  activrties  (such  as  establishing  Resident  Corporations  or  Resident  Management 
Corporafions);  

(f)  Presen/ation  of  low-income  housing.  The  PHA  demonstrates  that  commrtment  of  development  funds  will  preserve  low-income 
housing  resources  currently  availat>le  to  tlie  communrty - 


Points 


Total  Possit>le  Points 


15 

15 
10 

10 

15 

10 
20 


200 


F.  Field  Office  Reports 

1.  Category  1,  2,  and  3  Applications. 
Each  Field  Office  shall  forward  its  lists 
(by  category)  of  fair-share  exempt 
threshold-approvable  applications  to 
Headquarters  within  two  weeks  of  the 
deficiency  "cure"  period.  The  lists  shall 
include  the  project  number,  total 
number  of  units  and  units  by  bedroom 
size,  structure  type(s).  cost  areas, 
funding  required  and  the  metropolitan/ 
non-metropolitan  designations  for  each 
application.  Category  1  and  2 
applications  shall  also  identify  the 
underlying  project  and  its  current  status 
(e.g.,  approved  (date),  under  review  in 
Field  Office,  etc.). 

2.  Category  4.  All  Field  Office  reports 
to  Rating  Panels  on  threshold- 
approvable  "other"  applications  shall  be 
submitted  within  three  weeks  of  the 
deficiency  "cure"  period  and  include 
the  information  described  in  paragraph 
F.I.,  above,  the  analysis  of  each 
application,  and  Field  Office 
recommendations  for  funding. 

V.  Rating  Panels 

A.  Rating  Panels 

1.  General.  The  Rating  Panel(s)  shall 
compile  data  furnished  by  Field  Offices 
for  category  4  (other)  applications,  and 
rate  each  application  based  on  Field 
Office  analyses,  comments,  and 
recommendations. 

A  list  of  rated  applications  shall  be 
forwarded  to  Headquarters,  with  copies 
of  Field  Office  reviews  and 
recommendations,  and  justifications  for 


Rating  Panel  rankings.  Headquarters 
shall  not  modify  ratings  of  category  4 
("other")  applications  unless  a  gross 
error  has  occurred. 

Examples  of  "gross  errors"  include, 
but  are  not  limited  to.  errors  in 
calculating  the  vacancy  rate  in  the 
proposed  community,  or  assigning 
points  for  development/management 
experience  based  on  a  PHMAP  score 
that  was  successfully  appealed,  or 
simple  errors  of  arithmetic. 

Changes  in  ratings  shall  be  fully 
documented,  and  a  copy  of  the 
memorandum  authorizing  the  change 
(and  the  basis  thereof)  shall  be  sent  to 
the  Rating  Panel  and  to  the  Field  Office 
for  inclusion  in  the  file  and  be  made 
available  for  public  inspection.  Category 
4  applications  shall  be  approved  within 
Areas,  to  the  extent  fair  share  funds  are 
assigned,  as  follows: 

2.  "Tight  Market"  Determination. 
Headquarters  will  separate  applications 
(category  4)  on  the  basis  of  "tight  rental 
housing  market"  and  Rating  Panel 
ratings  and  Headquarters  rankings,  and 
approve  them  (in  the  following  order)  to 
the  extent  fair  share  funds  are  assigned 
to  their  respective  Area: 

(a)  Applications  within  the  same  Area 
in  tight  rental  housing  markets  which 
receive  100  or  more  rating  points; 

(b)  All  other  applications  in  the  same 
Area,  in  rank  order,  depending  on 
"metropolitan"  or  "non-metropolitan" 
funding  available. 


B.  Reservation  of  Funds 

Funds  will  be  reserved  in  an  amoimt 
equal  to  the  total  development  cost  limit 
for  the  number,  structure  type,  and  size 
of  units  being  approved,  "trended"  to 
take  into  consideration  the  anticipated 
cost  of  construction  at  the  time  the 
construction/rehabilitation  contract  is 
expected  to  be  executed;  acquisition 
reservations  will  be  trended  to  take  into 
account  anticipated  cost  variations 
between  fund  reservation  and  Date  of 
Full  Availability  (DOFA).  The  trend 
shall  be  calculated  by  multiplying  the 
project  total  development  cost  limit  by 
6  percent  (1.06),  rounded  to  the  nearest 
$50.  No  amendment  fimds  will  be 
available  for  these  projects  in  the  future. 

C.  Partial  Funding 

Partial  funding  of  highly  ranked 
"other"  appUcations  within  an  Area 
may  occur  (so  long  as  such  projects  are 
determined  viable  and  the  PHA  has 
indicated  willingness  to  accept  fewer 
imits)  to  facilitate  the  funding  in  rank 
order  of  additional  applications  for 
highly  ranked  projects.  With  respect  to 
categories  1,  2  and  3,  partial  funding 
may  be  provided  where  the  Department 
determines  this  to  be  appropriate. 

VI.  Checklist  of  Application  Submission 
Requirements 

A.  Submission  Requirements 

PHAs  may  use  the  following 
application  checklist  which  enumerates 
the  submission  requirements  of  Section 
mofthisNOFA: 
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1.  Cover  letter; 

2.  Form  HUD  52470,  Application  for 
Public  Housing  Development; 

3.  Evidence  of  legal  eligibility  (if  not 
previously  evidenced)  with  a  current 
General  Certificate  (HUD  9009); 

4.  Evidence  that  the  number  of  units 
in  management,  in  development,  and 
being  requested  in  this  application  are 
covered  by  Cooperation  Agreements 
(HUD  52481)  and  any  other  State/local 
requirements  have  been  met; 

5.  HUD  52471,  PHA  Resolution  in 
Support  of  Public  Housing; 

6.  HUD  52472,  Local  Governing  Body 
Resolution,  if  front-end  funds  are  being 
requested  by  the  PHA.  (Note:  If  front- 
end  funds  are  requested,  the  HUD  52471 
must  be  appropriately  modified.  See 
Section  III.A.6.  of  this  NOFA.)- 

7.  PHA  statement  identifying  its 
funding  preferences  for  particular  sites 
if  an  application  covering  more  than  one 
site  is  being  submitted  for  category  4 
(see  Section  II.B  of  NOFA).  (Note, 
however,  that  no  more  than  one 
application  per  locality  may  be  filed 
under  category  4.); 

8.  PHA  statement  whether  it  will 
accept  fewer  "other"  units  than  appUed 
for  (category  4); 

9.  HUD  50070,  PHA  Certification  for 
a  Drug-Free  Workplace; 

10.  HUD-50071,  Certification  for 
Contracts,  Grants,  Loans  and 
Cooperative  Agreements; 

11.  Form  SF-LLL.  Byrd  Amendment 
Disclosure  and  Certification  Regarding 
Lobbying,  only  if  the  applicant 
determines  it  is  applicable; 

12.  Form  HUD  2880,  Disclosure  of 
Government  Assistance  and  Identity  of 
Interested  Parties; 

13.  Section  5(j)  certification 
appropriate  to  the  category  of 
application; 

14.  Certification  of  consistency  with 
Enviroimiental  Justice  Executive  Order 
12898; 

15.  Evidence  of  inadequate  housing 
supply  (i.e.,  a  "tight"  rental  housing 
market),  for  category  4  ("Other")  units; 

16.  Evidence  (such  as  waiting  hst 
information  or  PHA  vacancy  rate  data) 
of  need  and  market  for  the  units 
requested  for  category  4  applications; 

17.  Section  6(h)  cost  comparison 
justification,  if  new  construction  is 
requested; 

18.  FSS  program  certification  if  for 
Category  3  (Headquarters  Reserve)  or 
Category  4  ("Other")  imits; 

19.  Replacement  housing  exhibits,  if 
applicable  (see  section  III.C); 

20.  (Optional)  For  replacement 
housing  applications,  dooumentation 
how  the  application  addresses  HUD 
priorities  (see  section  II.C.2). 


21.  (Optional)  For  "other" 
applications,  documentation  to  address 
the  rating  factors  (see  section  IV.E.). 

B.  Application  Packets 

Forms  comprising  the  application 
package  may  be  obtained  from  the  HUD 
Field  Office. 

Vni.  other  Matters 

A.  Environmental  Impact 
A  Finding  of  No  Significant  Impact 

with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  at  24  CFR  part  50. 
implementing  section  102(2)(C)  of  the 
National  Environmental  PoUcy  Act  of 
1969  (42  U.S.C.  4332).  The  Finding  of 
No  Significant  Impact  is  available  for 
public  inspection  and  copying  between 
7:30  a.m.  and  5:30  p.m.  weekdays  at  the 
Office  of  the  Rules  Docket  Clerk.  451 
Seventh  Street.  S.W..  Room  10276. 
Washington.  D.C.  20410. 

B.  Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  this  NOFA  will  not 
have  substantial,  direct  effects  on  States, 
on  their  political  subdivisions,  or  on 
their  relationship  with  the  Federal 
government,  or  on  the  distribution  of 
power  and  responsibilities  between 
them  and  other  levels  of  govenunent. 
The  NOFA  will  provide  PHAs  with 
funding  for  public  housing 
development. 

C.  Family  Impact 

The  General  Counsel,  as  the 
Designated  Official  for  Executive  Order 
12606,  the  Family,  has  determined  that 
the  provisions  of  this  NOFA  do  not  have 
the  potential  for  significant  impact  on 
family  formation,  maintenance  and 
general  well-being  within  the  meaning 
of  the  Order.  To  the  extent  that  the 
funding  provided  through  this  NOFA 
results  in  additional  or  improved 
housing,  the  effects  on  the  family  will 
be  beneficial. 

D.  Prohibition  Against  Lobbying 
Activities:  The  Byrd  Amendment 

The  use  of  funds  awarded  under  this 
NOFA  is  subject  to  the  disclosure 
requirements  and  prohibitions  of 
section  319  of  the  Department  of  Interior 
and  Related  Agencies  Appropriations 
Act  for  Fiscal  Year  1990  (31  U.S.C. 
1352)  and  the  implementing  regulations 
at  24  CFR  part  87.  These  authorities 
prohibit  recipients  of  Federal  contracts, 
grants,  or  loans  from  using  appropriated 
funds  for  lobbying  the  Executive  or 
Legislative  Branches  of  the  Federal 
Government  in  connection  with  a 


specific  contract,  grant,  or  loan.  The 
prohibition  also  covers  the  awarding  of 
contracts,  grants,  cooperative 
agreements,  or  loans  unless  the 
recipient  has  made  an  acceptable 
certification  regarding  lobbying. 

Under  24  CFR  part  87,  applicants, 
recipients,  and  subrecipients  of 
assistance  exceeding  $100,000  must 
certify  that  no  Federal  funds  have  been 
or  will  be  spent  on  lobbying  activities  in 
connection  with  the  assistance.  As 
noted  earlier  a  certification  is  required, 
at  the  time  the  appHcation  for  funds  is 
made,  that  Federally  appropriated  funds 
are  not  being  or  have  not  been  used  in 
violation  of  section  319  and  that 
disclosure  will  be  made  of  payments  for 
lobbying  with  other  than  Federally 
appropriated  funds.  Also,  again  as  noted 
earlier,  there  is  a  standard  disclosure 
form,  SF-LLL.  "Disclosure  Form  to 
Report  Lobbying,"  which  must  be  used 
to  disclose  lobbying  with  other  than 
Federally  appropriated  funds. 

E.  Prohibition  Against  Lobbying  of  HUD 
Personnel 

Section  13  of  the  Department  of 
Housing  and  Urban  Development  Act 
(42  U.S.C.  3537b)  contains  two 
provisions  dealing  with  efforts  to 
influence  HUD's  decisions  with  respect 
to  financial  assistance.  The  first  imposes 
disclosure  requirements  on  those  who 
are  typically  involved  in  these  efforts — 
those  who  pay  others  to  influence  the 
award  of  assistance  or  the  taking  of  a 
management  action  by  the  Department 
and  those  who  are  paid  to  provide  the 
influence.  The  second  restricts  the 
payment  of  fees  to  those  who  are  paid 
to  influence  the  award  of  HUD 
assistance,  if  the  fees  are  tied  to  the 
number  of  housing  units  received  or  are 
based  on  the  amount  of  assistance 
received,  or  if  they  are  contingent  upon 
the  receipt  of  assistance. 

HUD's  regulation  implementing 
section  13  is  codified  at  24  CFR  part  86. 
If  readers  are  involved  in  any  efforts  to 
influence  the  Department  in  these  ways, 
they  are  urged  to  read  the  final  rule, 
particularly  the  examples  contained  in 
Appendix  A  of  the  rule.  Appendix  A  of 
this  rule  contains  exiimples  of  activities 
covered  by  this  rule. 

Any  questions  concerning  the  rule 
should  be  directed  to  the  Office  of 
Ethics.  Room  2158,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street,  SW..  Washington  DC 
20410.  Telephone:  (202)  708-3815 
(voice/TDD).  This  is  not  a  toll-free 
number.  Forms  necessary  for 
compliance  with  the  rule  may  be 
obtained  from  the  local  HUD  office. 


F.  Section  112  of  the  HUD  Reform  Act 
1989 

A  final  rule  published  in  the  Federal 
Register  on  September  7, 1993, 
amended  the  definition  of  "person"  to 
exclude  &t>m  coverage  a  State  or  local 
govenunent,  or  the  officer  or  employee 
of  a  State  or  local  government  or 
housing  finance  agency  thereof  who  is 
engaged  in  the  official  business  of  the 
State  or  local  government. 

Any  questions  concerning  the  rule 
should  be  directed  to  the  Office  of 
Ethics,  Room  2158,  Depeirtment  of 
Housing  and  Urban  Development.  451 
Seventh  Street,  SW..  Washington.  DC 
20410.  Telephone:  (202)  708-3815 
(voice/TDD).  This  is  not  a  toll-free 
number.  Forms  necessary  for 
compliance  with  the  rule  may  be 
obtained  from  the  local  HUD  office. 

G.  Prohibition  Against  Advance 
Information  on  Funding  Decisions 

Section  103  of  the  HUD  Reform  Act 
proscribes  the  communication  of  certain 
information  by  HUD  employees  to 
persons  not  authorized  to  receive  that 
information  during  the  selection  process 
for  the  award  of  assistance.  HUD's 
regulation  implementing  section  103  is 
codified  at  24  CFR  part  4.  That 
regulation  appUes  to  the  funding 
competition  announced  today.  "The 
requirements  of  the  rule  continue  to 
apply  until  the  aimouncement  of  the 
selection  of  successful  applicants. 

HUD  employees  involved  in  the 
review  of  applications  and  in  the 
making  of  funding  decisions  are 
restrained  by  24  CFR  part  4  from 
providing  advance  information  to  any 
person  (other  than  an  authorized 


employee  of  HUD)  concerning  funding 
decisions,  or  from  otherwise  giving  any 
applicant  an  unfair  competitive 
advantage.  Persons  who  apply  for 
assistance  in  this  competition  should 
confine  their  inquiries  to  the  subject 
areas  permitted  by  24  CFR  part  4. 
Applicants  who  have  questions 
should  contact  the  HUD  Office  of  Ethics 
(202)  708-3815  (voice/TDD).  (This  is 
not  a  toll-free  number.)  The  Office  of 
Ethics  can  provide  information  of  a 
general  nature  to  HUD  employees,  as 
well.  However,  a  HUD  employee  who 
has  specific  program  questions,  such  as 
whether  particular  subject  matter  can  be 
discussed  with  persons  outside  the 
Department,  should  contact  his  or  her 
Regional  or  Field  Office  Counsel,  or 
Headquarters  Counsel  for  the  program  to 
which  the  question  pertains. 

H.  Accountability  in  the  Provision  of 
HUD  Assistance 

HUD's  regulations  at  24  CFR  part  12 
implement  section  102  of  the  HUD 
Reform  Act.  Section  102  contains  a 
number  of  provisions  designed  to 
ensure  greater  accountability  and 
integrity  in  the  provision  of  certain 
types  of  assistance  administered  by 
HUD.  The  following  requirements 
concerning  documentation  and  pubhc 
access  disclosures  are  applicable  to 
assistance  awarded  under  this  NOFA. 

1.  Documentation  and  Public  Access. 
HUD  will  ensure  that  documentation 
and  other  information  regarding  each 
application  submitted  pursuant  to  this 
NOFA  are  sufficient  to  indicate  the  basis 
upon  which  assistance  was  provided  or 
denied.  This  material,  including  any 
letters  of  support,  will  be  made 


available  for  public  inspection  for  a  five- 
year  period  beginning  not  less  than  30 
days  after  the  award  of  the  assistance. 
Material  will  be  made  available  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  and 
HUD's  implementing  regulations  at  24 
CFR  part  15.  In  addition,  HUD  will 
include  the  recipients  of  assistance 
pursuant  to  this  NOFA  in  its  Federal 
Register  notice  of  all  recipients  of  HUD 
assistance  awarded  on  a  competitive 
basis.  (See  24  CFR  12.14(a)  and  12.16(b), 
and  the  notice  published  in  the  Federal 
Register  on  January  16, 1992  (57  FR 
1942),  for  further  information  on  these 
requirements.) 

2.  Disclosures.  HUD  will  make 
available  to  the  public  for  five  years  all 
appUcant  disclosure  reports  (HUD  Form 
2880)  submitted  in  connection  with  this 
NOFA.  Update  reports  (also  Form  2880) 
will  be  made  available  along  with  the 
appUcant  disclosure  reports,  but  in  no 
case  for  a  period  of  less  than  three  years. 
All  reports — both  applicant  disclosures 
and  updates — will  be  made  available  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  and 
HUD's  implementing  regulations  at  24 
CFR  part  15.  (See  24  CFR  part  12, 
subpart  C,  and  the  notice  published  in 
the  Federal  Register  on  January  16. 
1992  (57  FR  1942),  for  further 
information  on  these  disclosure 
requirements.) 

Dated:  May  30, 1995. 
Joieph  Shuldiner, 

Assistant  Secretary  for  Public  and  Indian 

Housing. 

[FR  Doc.  95-14732  Filed  6-12-95;  3:59  pm] 
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FEDERAL  ELECTION  COMMISSION 
[Notica  1995-9] 

11  CFR  Parts  106,  9002,  9003,  9004, 
9006,  9007,  9008.  9032,  9033,  9034, 
9036,  9037.  9038,  and  9039 

Public  Financing  of  Presidential 
Primary  and  General  Election 
Candidates 

AGENCY:  Federal  Election  Commission. 
ACTION:  Final  rule  and  transmittal  of 
regulations  to  Congress. 


SUMMARY:  The  Commission  has  revised 
its  regulations  governing  public 
financing  of  presidential  primary  and 
general  election  candidates.  These 
regulations  implement  provisions  of  the 
Presidential  Election  Campaign  Fund 
Act  ["Fund  Act")  and  the  Presidential 
Primary  Matching  Payment  Account  Act 
("Matching  Payment  Act").  The  revised 
rules  reflect  the  Commission's 
experience  in  administering  these 
programs  during  the  1992  election 
cycle,  and  are  intended  to  anticipate 
questions  that  may  arise  during  the  1996 
presidential  election  cycle. 
DATES:  Further  action,  including  the 
publication  of  a  document  in  the 
Federal  Register  announcing  the 
effective  date,  will  be  taken  after  these 
regulations  have  been  before  Congress 
for  30  legislative  days  pursuant  to  2 
U.S.C.  438(d)  and  26  U.S.C.  9009(c)  and 
9039(c). 

F0«  FURTHER  INFORMATION  CONTACT: 
Ms.  Susan  E.  Propper.  Assistant  General 
Counsel.  999  E  Street  NW..  Washington. 
DC  20463.  (202)  219-3690  or  [800]  424- 
9530. 

SUPPLEMENTARY  INFORMATION:  The 
Commission  is  publishing  today  the 
final  text  of  revisions  to  its  regulations 
at  11  CFR  Parts  106,  9002,  9003.  9004. 
9006, 9007, 9008,  9032.  9033.  9034, 
9036,  9037.  9038  and  9039  governing 
public  financing  of  presidential 
campaigns.  On  October  6,  1994,  the 
Commission  issued  a  Notice  of 
Proposed  Rulemaking  ["NPRM")  in 
which  it  sought  comments  on  proposed 
revisions  to  the  public  financing 
regulations.  59  FR  51006  (October  6, 
1994).  Subsequently,  the  Commission 
extended  the  comment  period  to 
provide  the  regulated  community  with 
additional  time  to  comment  on  the 
proposed  rules.  59  FR  64351  (December 
14, 1994).  The  Commission  received 
written  comments  from  Hervey  W. 
Herron,  Common  Cause,  the  Center  for 
Responsive  Politics,  Public  Citizen,  the 
White  House  Counsel's  office,  the 
Republican  National  Committee. 
Huckaby  and  Associates,  the  Democratic 


National  Committee  and  Lyn  Utrecht  of 
Oldaker.  Ryan  &  Leonard  in  response  to 
the  Notice.  The  Commission  held  a 
public  hearing  on  February  15, 1995,  at 
which  four  witnesses  presented 
testimony  on  the  issues  raised  in  the 
NPRM. 

The  Commission  also  received  two 
Petitions  for  Rulemaking  that  addressed 
related  issues.  See  Notice  of  Availability 
on  Petition  for  Rulemaking  filed  by  the 
Center  for  Responsive  Politics  ["CRP"1, 
59  FR  14795  (March  30, 1994);  Notice  of 
Availability  on  Petition  for  Rulemaking 
filed  by  Anthony  F.  Essaye  and  William 
Josephson.  59  FR  63274  (December  8, 
1994).  In  addition  to  the  comments 
noted  above,  the  Commission  received 
comments  from  the  Internal  Revenue 
Service,  Public  Citizen,  Common  Cause 
and  a  joint  comment  from  the 
Republican  National  Committee  and  the 
Democratic  National  Committee  in 
response  to  the  CRP  Rulemaking 
Petition.  The  Commission  received 
comments  from  the  Internal  Revenue 
Service  and  the  Republican  National 
Committee  in  response  to  the  Essaye/ 
Josephson  Petition. 

The  CRP  Petition  for  Rulemaking 
sought  the  abolishment  of  the  general 
election  legal  and  accounting 
compliance  fund  ("GELAC")  and  is 
discussed  in  connection  with  11  CFR 
9003.3,  below.  The  Essaye/ Josephson 
petition  asked  the  Commission  whether 
expenses  incurred  in  connection  with 
the  meeting  of  the  Electoral  College  are 
covered  by  the  Fund  Act  or  the  Federal 
Election  Campaign  Act  ("FECA").  2 
U.S.C.  431  et  seq.  This  is  a  complex 
question  that  the  Commission  believes 
deserves  further  consideration. 
Therefore,  the  issue  has  been  dropped 
from  this  rulemaking  and  will  be 
addressed  in  a  separate  rulemaking 
document. 

Sections  9009(c)  and  9039(c)  of  Title 
26,  United  States  Code,  and  2  U.S.C. 
438(d)  require  that  any  rules  or 
regulations  prescribed  by  the 
Commission  to  carry  out  the  provisions 
of  Title  26  of  the  United  States  Code  be 
transmitted  to  the  Speaker  of  the  House 
of  Representatives  and  the  President  of 
the  Senate  30  legislative  days  before 
they  are  finally  promulgated.  These 
regulations  were  transmitted  to 
Congress  on  June  12.  1995. 

Explanation  and  Justification 

The  Commission  has  revised  several 
aspects  of  its  regulations  governing 
publicly-financed  presidential  primary 
and  general  election  candidates.  A 
detailed,  section  by  section  analysis  of 
these  changes  appears  below.  The 
document  then  discusses  some 
additional  proposals  that  were 


considered  in  the  course  of  this 
rulemaking  that  were  not  ultimately 
incorporated  into  the  final  rules. 

Part  106 — Allocations  of  Candidate  and 
Committee  Activities 

V 

Section  106.2    State  Allocation  of 
Expenditures  Incurred  by  Authorized 
Committees  of  Presidential  Primary 
Candidates  Receiving  Matching  Funds 

The  Commission  is  adding  a  sentence 
to  paragraph  (a)(1)  of  this  section  to 
reflect  the  new  attribution  of  certain 
expenditures  between  the  primary  and 
the  general  election  limits.  See 
discussion  of  11  CFR  9034.4(e),  below. 
The  new  sentence  states  that 
expenditures  required  to  be  allocated  to 
the  primary  election  under  these  new 
requirements  shall  also  be  allocated  to 
particular  states  in  accordance  with  11 
CFR  106.2. 

Part  9002 — Definitions 

Section  9002. 1 1     Qualified  Campaign 
Expense 

The  Commission  is  adding  a 
conforming  amendment  to  paragraph  (c) 
of  this  section  to  reflect  the  new 
attribution  of  certain  expenditures 
between  the  primary  and  the  general 
election  limits.  The  amendment  notes 
that  certain  expenditures  formerly 
covered  by  this  paragraph  will  now  be 
attributed  under  these  new  guidelines. 
See  discussion  of  11  CFR  9034.4(e). 
below. 

Part  9003— Eligibility  for  Payments 

Section  9003. 1     Candidate  and 
Committee  Agreements 

The  new  rules  contain  a  number  of 
changes  in  section  9003.1.  In  the 
interests  of  clarity,  the  Commission  is 
adding  a  comma  in  the  last  sentence  of 
paragraph  (b)(4),  which  relates  to 
candidate  and  committee  agreements  to 
furnish  certain  documentation  to  the 
Commission.  The  rules  also  slightly 
reword  paragraph  (b)(9)  to  more  clearly 
indicate  that  candidates  must  agree  to 
pay  any  civil  penalties  arising  from 
violations  of  the  FECA.  whether 
provided  for  in  a  conciliation  agreement 
or  imposed  in  a  judicial  proceeding. 

Paragraph  (b)(10)  has  been  added  to 
require  that,  as  a  precondition  of  their 
receiving  public  funds,  presidential 
candidates  agree  that  they  will  prepare 
all  of  their  television  commercials  with 
closed  captioning  or  so  that  they  are 
otherwise  capable  of  being  viewed  by 
deaf  and  hearing  impaired  individuals. 
Congress  added  this  requirement  to  26 
U.S.C.  §  9003(e)  when  it  enacted  section 
354  of  the  Legislative  Branch 


Appropriations  Act  of  1992.  Pub.  L.  No. 
102-393, 106  Stat.  1764  (1992). 

One  commenter  requested  that 
committees  be  allowed  to  pay  the  costs 
of  closed  captioning  with  funds  from 
their  general  election  legal  and 
accounting  compliance  fund.  However, 
the  Commission  views  this  not  as  a 
compliance  cost,  but  rather  as  a  means 
for  committees  to  get  their  message  out 
to  those  who  otherwise  would  not  hear 
it.  Thus  it  is  a  qualified  campaign 
expense. 

Section  9003.3    Allowable 
Contributions 

On  March  1, 1994,  the  Commission 
received  a  Petition  for  Rulemaking  from 
the  Center  for  Responsive  Politics 
requesting  that  the  Commission  repeal 
its  rules  providing  for  the  use  of 
privately-financed  general  election  legal 
and  accounting  compliance  funds  in 
presidential  campaigns.  Specifically,  the 
petitioner  sought  repeal  of  11  CFR 
100.8{b)(15)  (last  two  sentences), 
106.2(b)(2)(iii)(last  sentence), 
9002.11(b)(5),  9003.3(a).  and 
9035.1(c)(1). 

The  Commission  published  a  Notice 
of  Availability  on  March  30. 1994, 
seeking  statements  in  support  of  or  in 
opposition  to  the  Petition.  59. FR  14794 
(March  30,  1994).  The  Commission 
received  four  comments  in  response  to 
the  Petition.  Two  comments  were 
supportive,  while  one  opposed  the 
reversal  of  the  Commission's 
longstanding  policies  regarding  legal 
and  accounting  costs.  The  Commission 
subsequently  incorporated  the  Petition 
into  this  rulemaking,  and  sought  further 
comment  on  a  number  of  options.  The 
Commission  received  seven  additional 
comments  on  the  issues  raised  in  the 
Petition. 

The  petitioner  argued  that  the 
Commission's  rules  allowing  private 
contributions  of  up  to  $1,000  for  the 
GELAC  undermine  the  ability  of  the 
public  financing  laws  to  achieve  the 
objective  of  eliminating  the  corrupting 
influence  of  large  contributions  in 
presidential  elections.  The 
Commission's  reasons  for  establishing 
the  GELAC  are  explained  below  and  in 
the  1980  Explanation  and  Justification, 
45  FR  43371  (June  27,  1980).  The 
decision  to  allow  the  GELAC  to  accept 
contributions  up  to  $1,000  is  based  on 
the  structure  of  the  FECA.  As  the 
Supreme  Court  recognized  in  Buckley  v. 
Valeo,  424  U.S.  1,  58  (1976),  Congress 
created  contribution  limits  to  combat 
the  reality  or  appearance  of  improper 
influence.  Nevertheless,  through  the 
NPRM,  the  Commission  sought 
evidence  either  supporting  or  refuting 
the  petitioner's  claim  that  the  privately- 


funded  GELAC  undermines  the  public 
financing  regime  by  allowing  the 
actuality  and  the  appearance  of 
improper  influence  in  presidential 
elections.  No  evidence  was  presented. 

As  explained  more  fully  below,  the 
Commission  has  decided  not  to 
eliminate  the  GELAC.  The  Commission 
agrees  with  the  conunenters  who  felt 
that  the  separate  fund  for  compliance 
has  worked  well  since  the  GELAC  rules 
were  promulgated  in  1980.  To  repeal 
them  would  force  presidential 
campaigns  to  devote  some  of  their 
public  hinds  for  compliance  expenses, 
instead  of  using  public  monies  for 
campaign  expenses.  One  commenter 
noted  that  in  the  absence  of  a  GELAC, 
committees  would  face  extraordinary 
pressure  to  minimize  the  amount  spent 
on  compliance  so  as  to  devote  as  much 
money  as  possible  to  campaigning. 
Reducing  compliance  funds  may  very 
well  reduce  committees'  abilities  to 
keep  good  records,  thereby  increasing 
the  difficulty  and  duration  of  post- 
election audits.  Section  431(9)(B)(vii)  of 
the  FECA  recognizes  an  exception  for 
the  cost  of  certain  legal  and  accounting 
compliance  services  that  is  not 
recognized  for  other  types  of  costs.  The 
elimination  of  monetary  contributions 
of  $1 ,000  or  less  for  compliance 
purposes  could  force  some  committees 
to  turn  to  much  larger  in-kind  donations 
of  legal  and  accounting  services  to 
ensure  that  their  compliance  obligations 
are  satisfied.  See  2.  U.S.C.  §431 
(8)(B)(ix)  and  (9)(B)(vii).  The  GELAC  is 
also  used  to  make  repayments,  which 
would  still  need  to  be  fiinded  fi-om 
private  sources  if  the  campaign  had  no 
public  funds  remaining4o  pay  those 
amounts. 

The  Petition  for  Rulemaking  also 
charged  that  these  regulations  permit 
evasion  of  the  prohibition  on  accepting 
contributions  to  defray  qualified 
campaign  expenses  established  by  the 
Fund  Act.  26  U.S.C.  §  9003(b). 
Furthermore,  the  Petition  claims  that 
the  Commission's  regulations  violate  the 
spending  limits  established  by  the 
FECA.  2  U.S.C.  §  441a. 

The  Commission  is  not  persuaded 
that  the  creation  and  operation  of  the 
GELAC  is  beyond  its  statutory  authority 
or  inconsistent  with  the  public  funding 
regime  established  by  the  Fund  Act  and 
the  FECA.  The  regulations  first 
establishing  a  separate  GELAC  were 
duly  promulgated  pursuant  to  2  U.S.C. 
§437d(a)(8)  and  26  U.S.C.  §  9009(b)  for 
the  practical  reasons  explained  above. 
They  were  transmitted  to  Congress  on 
June  13, 1980,  together  with  the 
Explanation  and  Justification,  for  the 
required  legislative  review  period.  They 
became  effective  on  September  5,  1980, 


after  neither  House  of  Congress 
disapproved  them  under  26  U.S.C. 
§  9009(c)(2).  This  is,  as  the  Supreme 
Court  has  noted,  an  "indication  that 
Congress  does  not  look  unfavorably" 
upon  the  Commission's  construction  of 
the  Act.  FEC  v.  Democratic  Senatorial 
Campaign  Committee.  454  U.S.  27,  34 
(1981).  See  also,  e.g.,  Sibbach  v.  Wilson. 
312  U.S.  1,  16  (1941)  ("That  no  adverse 
action  was  taken  by  Congress  indicates, 
at  least,  that  no  transgression  of 
legislative  policy  was  found"). 
Subsequently,  in  legislative 
recommendations  to  Congress,  the 
Commission  has  identified  funding  for 
compliance  activities  as  an  area 
Congress  may  wish  to  clarify,  but 
Congress  has  not  done  so  to  date. 

Consequently,  the  revised  rules  follow 
the  previous  provisions  by  retaining 
sections  100.8(b)(15)  (last  two 
sentences),  106.2(b)(2)(iii)  (last 
sentence),  9002.11(b)(5).  9003.3.  and 
9035.1(c)(1).  For  the  reasons  set  forth, 
the  Petition  for  Rulemaking  filed  by  the 
Center  for  Responsive  Politics  is  denied. 

Comments  were  also  requested  on 
several  alternative  revisions  to  the 
GELAC.  For  example,  the  NPRM  raised  . 
the  possibility  of  limiting  the  amount 
raised  and  spent  for  compliance  to  a 
fixed  percentage  of  the  general  election 
spending  limit.  Although  one 
commenter  supported  limiting  the 
GELAC  to  10%  of  the  general  ele<:stion 
spending  limit,  or  less,  several  others 
believed  a  limit  would  be  artificial, 
unworkable  and  unfair,  particularly 
since  several  factors  make  compliance 
costs  unpredictable.  Hence,  to  some 
extent,  these  costs  cannot  be  controlled 
by  the  committee  or  known  in  advance. 
Other  commenters  opposed  limiting  the 
GELAC  because  they  believed  limits 
would  not  overcome  fundamental 
defects  in  the  current  GELAC  rules,  and 
that  the  rules  should  be  repealed. 

The  Commission  agrees  that 
compliance  costs  can  be  unpredictable, 
and  therefore  concludes  that  limiting 
the  amount  or  percentage  of  the  GELAC 
is  not  advisable. 

The  NPRM  also  expressed  concern 
that  fundraising  activities  for  the 
GELAC  could  be  used  to  generate 
electoral  support  for  the  candidate's 
campaign.  Accordingly,  the  NPRM 
sought  comments  on  whether  to 
continue  to  permit  the  GELAC  to  pay 
the  entire  amount  of  these  costs,  or 
whether  a  fixed  percentage  of  GELAC 
fundraising  costs  should  he  paid  by  the 
general  election  campaign  committee. 

In  response,  the  petitioner  and  two 
commenters  questioned  the 
appropriateness  of  allowing  fundraising 
costs  for  the  GELAC  to  be  paid  for  by 
the  GELAC  on  the  grounds  these 
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expenses  are  campaign  expenses  that 
should  be  paid  by  the  general  election 
campaign  and  subject  to  the  spending 
limits.  On  the  other  hand,  several 
witnesses  and  commenters  pointed  out 
that  effective  fundraising  necessarily 
involves  setting  forth  what  the 
candidate  stands  for.  Some  felt  it  is  not 
appropriate  to  use  public  funds  to  raise 
private  contributions  that  are  used 
solely  for  legal  and  accounting 
compliance  purposes. 

The  Commission  has  concluded  that 
the  rules  regarding  fundraising  for  the 
GELAC  should  remain  largely 
unchanged.  The  Commission's  audit 
and  enforcement  processes  provide  the 
appropriate  mechanisms  for  ensuring 
that  GELAC  fundraising  activities  (or 
any  other  type  of  expenses  paid  from 
GELAC  funds)  do  not  involve 
campaigning  for  the  candidate's 
election. 

However,  changes  are  being  made 
regarding  the  information  to  be 
disclosed  in  solicitations  to  prospective 
contributors.  Former  section 
9003.3(a){l)(i)(A)  required  solicitations 
to  clearly  state  that  the  contributions  are 
solicited  for  the  GELAC.  The  NPRM 
proposed  adding  language  to  let 
contributors  know  that  their  money 
would  be  used  solely  for  legal  and 
accounting  costs.  Those  supporting  the 
Petition  for  Rulemaking  did  not  believe 
the  proposed  change  would  resolve  the 
problems  they  perceived.  Others  noted 
that  if  the  required  language  is  lengthy 
enough,  nobody  will  read  it.  Hence,  the 
final  rules  have  been  modified  to 
require  committees  to  tell  contributors 
that  federal  law  prohibits  the  use  of 
private  contributions  to  pay  a  publicly- 
funded  general  election  candidate's 
campaign  expenses.  This  new  language 
more  clearly  conveys  to  contributors 
that  their  contributions  to  the  GELAC 
will  only  be  used  to  ensure  compliance 
with  the  law.  The  GELAC  solicitation 
must  also  indicate  how  contributors 
should  make  out  their  checks,  so  as  to 
avoid  potential  confusion  regarding  the 
contributor's  intent. 

Please  note  that  the  provisions 
regarding  redesignations  and  transfers  of 
primary  funds  to  the  GELAC  in 
paragraphs  (a)(l)(iiHiv)  have  been 
reorganized  for  clarity.  In  addition,  new 
language  has  been  added  to  resolve 
questions  regarding  depositing 
designated  and  undesignated 
contributions  in  the  GELAC.  Paragraph 
(a)(lKi)(C)  states  that  contributions  must 
be  designated  in  writing  for  the  GELAC 
to  be  deposited  directly  into  the  GELAC. 
All  contributions  not  designated  in 
Mrriting  for  the  GELAC  must  be 
deposited  initially  in  a  primary  election 
account  and  reported  as  such.  An 


explanation  of  the  term  "designated  in 
writing"  for  the  GELAC  is  being  added 
as  new  paragraph  (a)(l)(vi).  Please  note 
that  11  CFR  110.1(b)(4)  covers 
designations  for  a  presidential  primary 
election.  Contributions  made  out  to  the 
candidate's  name  or  the  primary 
committee,  unless  properly  designated 
in  writing  for  the  compliance  fund, 
cannot  be  deposited  in  it,  and  can  be 
transferred  to  it  only  if  they  are  properly 
redesignated  by  the  contributor  for  the 
GELAC.  Undesignated  contributions 
cannot  be  deposited  in  the  GELAC. 
regardless  of  when  they  are  made  or 
received,  and  can  be  transferred  to  it 
only  if  the  committee  receives  a  proper 
GELAC  redesignation  from  the 
contributor.  An  exception  to  the 
redesignation  requirement  exists  for 
leftover  primary  contributions  made 
during  the  matching  payment  period; 
they  may  be  transferred  to  the  GELAC 
without  securing  redesignations  if  they 
exceed  the  amount  needed  to  pay 
remaining  net  outstanding  campaign 
obligations  for  the  primary  and  any 
repayments.  In  addition,  the  revised 
rules  permit  contributions  made  after 
the  date  of  nomination,  but  not 
designated  in  writing  for  the  GELAC,  to 
be  redesignated  for  the  GELAC  only  if 
they  are  nfct  needed  to  pay  remaining 
net  outstanding  campaign  obligations 
from  the  primary  campaign.  The  rules 
also  specify  that  contributions 
designated  in  writing  or  redesignated  for 
the  GELAC  cannot  be  matched. 

Current  paragraphs  (a)(2)(i)  (A) 
through  (H)  of  section  9003.3  set  forth 
the  permissible  uses  of  GELAC  funds. 
The  Petition  for  Rulemaking,  and 
several  commenters,  urged  the 
Commission  to  delete  current  paragraph 
(H)  allowing  GELAC  funds  to  be  used  to 
pay  unreimbursed  costs  of  providing 
transportation  for  the  Secret  Service  and 
national  security  staff.  Other 
commenters  and  one  witness  urged  the 
Commission  to  retain  this  provision, 
given  the  alternative  of  requiring 
campaigns  to  pay  these  costs  from  their 
limited  campaign  funds,  even  though 
transporting  Secret  Service  and  National 
Security  staff  does  little  to  further  the 
campaign. 

This  provision  has  been  retained  in 
the  final  rules  because  the  limits  on  the 
amounts  that  can  be  reimbursed  for 
transporting  the  Secret  Service  and 
National  Security  staff  may  be  less  than 
the  actual  cost  to  the  campaign,  and 
because  the  campaign  must  transport 
security  personnel  who  do  not  provide 
a  campaign-related  benefit.  However, 
GELAC  funds  may  not  be  used  to  pay 
transition  costs  (costs  incurred  by  the 
President-elect  in  preparation  for  the 
assumption  of  his  or  her  official  duties 


which  are  not  provided  for  under  the 
Presidential  Transition  Act  of  1963)  (cf. 
AO  1980-97):  legal  defense  fund 
expenses  (expenses  incurred  in  a 
judicial,  civil,  criminal,  administrative, 
state,  federal,  or  Congressional 
investigation,  inquiry  or  proceeding  not 
related  to  the  Presidential  campaign)  (cf. 
AO  1979-37);  or  legal  expenses  not 
related  to  ensuring  compliance  with  the 
FECA  and  the  Fund  Act,  such  as 
contract  litigation. 

In  addition,  the  Commission  has 
reduced  from  70%  to  50%  the  standard 
amount  that  the  GELAC  may  pay  for 
computer- related  costs,  and  the 
corresponding  exclusion  from  the 
spending  limits.  See  11  CFR 
9003.3(a)(2)(ii)(A),  (bl(6)  and  (c)(6). 
Some  expressed  concern  that  this 
allocation  demonstrated  the 
impossibility  of  separating  compliance 
expenses  from  campaign  expenses, 
thereby  necessitating  repeal  of  the 
GELAC  rules.  One  commenter  argued 
that  the  allowance  should  be  reduced  to 
10%.  On  the  other  hand,  others  urged 
the  Commission  to  increase  the 
allowance  to  80%  or  90%  to  more 
accurately  reflect  the  burden  of 
compliance. 

The  Commission  believes  that  a 
reduction  from  70%  to  50%  accurately 
reflects  the  increased  usage  of 
computers  for  non-compliance 
campaign-related  activities  such  as 
scheduling  of  campaign-related  events, 
electronic  communications,  word 
processing,  office  automation, 
maintaining  political  databases,  etc. 
Moreover,  campaign  committees  must 
incur  computer  costs  to  perform  basic 
accounting  purposes  irrespective  of  the 
need  to  comply  with  the  campaign 
financing  laws.  Please  note,  however, 
that  committees  may  still  deduct  a 
higher  amount  if  they  can  show  that 
their  computer-related  compliance  costs 
are  higher. 

Section  9003.3(a)(2)(iv)  has  been 
modified  slightly  to  clarify  that  funds 
remaining  in  the  GELAC  may  only  be 
used  to  pay  debts  remaining  from  the 
primary  or  for  other  lawful  purposes 
pursuant  to  2  U.S.C.  §439a  if  all  GELAC 
expenses  have  been  paid.  Two 
commenters  argued  that  this  allows 
wealthy  donors  to  evade  the  primary 
contribution  limits  and  results  in 
corruption  of  the  public  financing 
system.  As  explained  above,  the 
Commission  believes  that  this  provision 
is  in  keeping  with  the  purpose  and 
structure  of  the  public  funding  statutes 
and  notes  that  Congress  did  not 
disapprove  of  the  Commission's 
regulations  on  transfers  of  surplus 
GELAC  funds. 


Finally,  two  citations  contained  in  11 
CFR  9003.3(a)(2)(iii)  are  being  revised. 
The  first  sentence  of  this  paragraph 
referred  to  paragraphs  9003.3(a)(2)(i)  (A) 
through  (E).  This  is  being  updated  to 
read,  "11  CFR  9003.3(a)(2)(i)  (A) 
through  (F)  and  (H)."  Also,  the  previous 
citation  to  paragraph  9003.3(a)(2)(i)(F) 
in  the  second  sentence  has  been 
changed  to  refer  to  paragraph 
9003.3(a)(2)(i)(G).  Portions  of 
paragraphs  (b)  and  (c)  of  section  9003.3 
have  been  replaced  with  language 
indicating  that  certain  provisions  in 
paragraph  (a)  apply  to  ipinor  party 
candidates  and  situations  where  major 
party  candidates  do  not  receive  full 
public  funding. 

Finally,  the  Commission  is  deleting 
the  reference  to  final  repayment 
determinations  contained  in  former 
paragraph  (a)(2)(ii)(B).  now  paragraph 
(a)(2)(ii)(G).  as  that  term  does  not  appear 
in  the  revised  repayment  process.  See 
discussion  of  11  CFR  9007.2.  below. 

Section  9003.4    Expenses  Incurred 
Prior  to  the  Beginning  of  the 
Expenditure  Report  Period  or  Prior  to 
Receipt  of  Federal  Funds 

Former  paragraph  (a)  of  this  section 
stated  that  certain  expenditures  for 
polhng  could  be  considered  qualified 
campaign  expenses  for  the  general 
election,  regardless  of  when  the  results 
of  the  polling  were  received.  However, 
the  Commission  has  now  decided  that 
polling  expenditures  should  be 
attributed  to  the  primary  or  the  general 
election  limits  based  on  when  the 
results  are  received.  See  discussion  of 
11  CFR  9034.4(e)(2),  above. 

The  reference  to  polling  in  this 
paragraph  has  therefore  been  deleted. 
The  Commission  is  adding  new 
language  referring  readers  to  the  new 
provisions  at  11  CFR  9034.4(e)(2),  to 
better  alert  them  to  this  change. 

Section  9003.5    Documentation  of 
Disbursements 

Section  9003.5(b)(l)(i)  sets  forth  the 
documentation  required  for 
disbursements  in  excess  of  $200.  Under 
the  previous  rules,  a  canceled  check, 
negotiated  by  the  payee,  was  required  in 
most  situations,  but  not  when  the 
committee  presented  a  receipted  bill 
from  the  payee  stating  the  purpose  of 
the  disbursement.  The  revised  rules  in 
this  section  require  committees  to 
provide  canceled  checks  negotiated  by 
the  payees  for  all  disbursements  over 
$200.  One  witness  opposed  these 
changes,  and  urged  more  flexibility  in 
the  requirements  for  documentation. 
However,  this  change  will  assist  the 
Commission's  audit  staff  in  verifying 
that  public  funds  are  spent  on  qualified 


campaign  expenses.  Committees  should 
already  have  canceled  checks  in  their 
possession,  so  production  wolild  not  be 
burdensome.  New  paragraph  (b)(l)(iv) 
indicates  that  the  purpose  of  the 
disbursement  must  be  noted  on  the 
check  if  it  is  not  included  in  the 
accompanying  documentation.  Please 
note  that,  as  in  the  past,  the  revised 
rules  require  that  documentation  in 
addition  to  the  committee's  check  be 
provided  for  disbursements  exceeding 
$200. 

Paragraph  (b)(3)  of  this  section  has 
also  been  changed  to  include 
individuals  who  are  advanced  $1000  or 
less  for  travel  and  subsistence  in  the 
definition  of  payee.  The  $500  limit  in 
the  previous  rules  was  raised  to  reflect 
current  prices. 

Part  9004— Entitlement  of  Eligible 
Candidates  to  Payments;  Use  of 
Pajrments 

Section  9004.4     Use  of  Payments 
Winding  Down  Costs;  Gifts  and  Bonuses 

New  paragraph  (a)(5)  of  section 
9004.4  addresses  the  use  of  public  funds 
to  pay  for  gifts  and  bonuses  for 
campaign  staff  and  consultants.  It 
generally  follows  new  language  in 
section  9034.4,  which  is  discussed 
below.  New  language  is  being  added  to 
section  9004.4(a)  to  allow  the  GELAC  to 
pay  100%  of  salary  and  overhead 
expenses  incurred  after  the  end  of  the 
expenditure  report  period.  These 
expenses  are  presumed  to  be  solely  to 
ensure  comphance  with  the  FECA  and 
the  Fund  Act. 

One  commenter  questioned  why 
computer  expenses  were  not  included 
in  the  proposed  language  when  they 
were  included  in  the  corresponding 
primary  regulations.  The  rules  have 
been  revised  to  recognize  that  the 
GELAC  may  pay  100%  of  computer 
expenses  incurred  after  the  end  of  the 
expenditure  report  period. 

Responsibility  for  Lost  or  Damaged 
Equipment 

Accounting  procedures  employed  by 
the  Commission  make  allowance  for 
reasonable  loss  and  normal  damage  of 
equipment  leased  or  purchased  by  a 
campaign.  However,  the  Commission 
has  at  times  encountered  incidents 
involving  lost  or  damaged  equipment 
that  do  not  fall  into  these  categories. 
The  Notice  of  Proposed  Rulemaking 
therefore  sought  to  clarify  how  such 
situations  should  be  handled  in  the 
audit  process. 

The  Commission  first  sought 
comment  on  whether,  as  a  precondition 
for  the  receipt  of  public  funds,  the 
candidate  should  agree  to  meet  certain 


standards  in  handling  public  monies  as 
well  as  in  overseeing  the  use  of  and 
accounting  for  public  funds.  Such 
standards  would  have  been  specified  at 
11  CFR  9003.1(b).  However,  the 
Commission  now  believes  the  question 
of  liability  for  lost  or  damaged 
equipment  is  best  handled  by  amending 
11  CFR  9004.4(b)  to  clarify  that  the  cost 
of  lost  or  misplaced  items  may  be 
considered  a  nonqualified  campaign 
expense  for  purposes  of  these  rules. 

The  Commission  recognizes  that  there 
are  varying  degrees  of  responsibility  in 
this  area.  The  new  rules  therefore  state 
that  certain  factors  should  be  considered 
prior  to  any  determination  that  a 
repayment  is  required.  In  particular, 
whether  the  committee  demonstrates 
that  it  made  careful  efforts  to  safeguard 
the  missing  equipment  would  be  of 
primary  importance  in  this  regard. 
Whether  the  committee  sought  or 
obtained  insurance,  the  type  of 
equipment  involved  and  the  number 
and  value  of  items  that  were  lost  will 
also  be  among  the  factors  considered  in 
making  this  determination.  However, 
the  Commission  has  dropped  as  a  stated 
factor  the  value  of  the  lost  equipment  as 
a  percentage  of  the  total  value  of  the 
equipment  leased  or  ov«rned  by  the 
committee,  as  the  loss  of  even  a  small 
percentage  of  a  committee's  equipment 
can  involve  a  sizeable  amount  of  public 
funding. 

One  commenter  argued  that  the 
phrase  "used  for  any  purpose  other  than 
*  *  *  to  defray  I     )  qualified  campaign 
expenses"  in  26  U.S.C.  §§  9007(b)(4) 
and  9038(b)(2).  stating  the  reasons  for 
which  the  Commission  can  require  a 
repayment,  connotes  intentional 
conduct,  so  the  Commission  is  barred 
from  ever  requiring  a  repayment  for  lost 
or  misplaced  items.  While  the  word 
"purpose"  can  cormote  "intent."  the 
Commission  does  not  believe  the  two 
are  synonymous  in  this  context. 

The  Commission  routinely  determines 
that  funds  have  been  "used  for  the 
purpose"  of  nonqualified  campaign 
expenses,  regardless  of  the  specific 
intent  behind  particular  disbursements. 
Barring  the  Commission  from  inquiring 
into  such  situations  would  run  counter 
to  its  long-standing  practice  in  this  area, 
and  would  also  be  inconsistent  with  the 
responsibility  to  ensure  that  public 
funds  are  properly  used. 

One  commenter  proposed  a  number  of 
safeguards  a  committee  could  adopt  to 
help  ensure  that  losses  are  kept  to  a 
minimum.  These  include  (1) 
maintaining  a  written  inventory  of 
equipment,  (2)  establishing  and 
disseminating  written  procedures  for 
handling  of  equipment  by  the  staff,  (3) 
maintaining  and  implementing  security 
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procedures  that  limit  access  to  the 
premises  on  which  equipment  is  used 
and  ensuring  that  equipment  cannot  be 
removed  from  the  premises  without 
appropriate  written  authorizations.  (4) 
limiting  use  of  vehicles  to  designated 
individuals.  (5)  maintaining  a  check-out 
system  for  portable  eqiiipment  such  as 
cellular  telephones,  and  making 
individuals  personally  liable  for  return 
of  the  equipment,  (6)  obtaining 
insurance  where  economically  prudent 
in  accordance  with  the  standards  of  the 
insurance  industry.  (7)  establishing  a 
procedure  for  reconciling  inventory  of 
equipment,  in  accordance  with 
recognized  accounting  standards,  when 
offices  are  closed,  and  (8)  establishing 
procedures  for  handling  of  funds, 
including  the  handling  of  cash  and 
writing  of  checks,  that  generally 
conform  to  recognized  standards  for 
internal  controls  established  by  the 
American  Institute  of  Certified  Public 
Accountants. 

These  are  sound  business  practices 
that,  if  followed,  should  greatly  reduce 
the  possibility  of  loss.  The  Commission 
plans  to  recommend  in  the  Financial 
Control  and  Compliance  Manuals 
prepared  in  connection  with  the  1996 
Presidential  election  that  committees 
implement  these  or  comparable 
standards. 

This  commenter  further  argued  that,  if 
a  committee  could  demonstrate 
"substantial  compliance"  with  these 
guidelines,  the  Commission  should 
avoid  an  "item  by  item"  examination  of 
lost  or  misplaced  items.  While 
committees  that  follow  these  standards 
should  have  little  problem  with  loss,  the 
fact  that  they  have  done  so  should  not 
preclude  the  Commission  from  ever 
challenging  a  loss,  especially  where 
costly  items  are  involved. 

The  Notice  sought  comment  on 
another  approach,  that  of  limiting  the 
dollar  amount  of  lost  property  that 
could  be  considered  a  qualified 
campaign  expense.  If  a  committee  lost 
goods  worth  more  than  the  specified 
amount,  any  amount  over  that  figure 
would  be  a  nonqualified  campaign 
expense.  This  would  have  the  advantage 
of  focusing  the  Commission's  resources 
on  only  the  more  serious  instances, 
while  recognizing  that  some  loss  is 
inevitable  in  large,  lengthy  campaigns. 

The  Commission  believes  this 
approach  has  merit,  but  feels  it  is 
inappropriate  to  include  an  actual  dollar 
figure  in  the  text  of  the  rules.  Rather,  the 
Commission  may  address  this  matter  in 
the  context  of  the  confidential 
materiality  thresholds  established  in 
connection  with  each  audit  cycle. 


Conforming  Amendment 

The  Commission  is  moving  paragraph 
(c)  of  11  CFR  9004.4  to  new  11  CFR 
9007.2(a)(4).  This  paragraph,  which 
deals  with  permissible  sources  of 
repayments,  is  more  properly  located  in 
the  section  dealing  with  repayments. 

Section  9004.5    Investment  of  Public 
Funds 

Section  9004.5  of  the  existing 
regulations  allows  a  committee  to  invest 
public  funds  or  use  them  in  other  ways 
to  generate  income,  provided  that  an 
amount  equal  to  the  net  income  derived 
from  those  investments,  minus  any 
taxes  paid,  is  paid  to  the  Treasury. 
Section  9007.2(b)(4)  also  lists  the  receipt 
of  any  income  as  a  result  of  investment 
or  other  use  of  payments  from  the  Fund 
pursuant  to  11  CFR  9004.5  as  one  of  the 
bases  for  requiring  committees  to  make 
payments  to  the  Treasury. 

The  final  rules  revise  section  9004.5 
to  clarify  that  the  payment  requirement 
applies  to  any  use  of  public  funds  that 
results  in  income  to  the  committee, 
regardless  of  whether  the  committee 
engaged  in  that  use  with  the  intention 
of  generating  income.  The  final  rules 
also  contain  a  conforming  amendment 
to  the  introductory  language  of  section 
9007.2(b)(4),  clarifying  that  the  receipt 
of  income  from  any  use  of  payments 
from  the  Fund  is  a  basis  for  requiring 
payment  to  the  Treasury.  The 
Commission  received  no  comments  on 
these  provisions. 

These  revisions  ensure  that  any 
income  received  through  the  use  of 
pubic  funds  benefits  the  pubic  financing 
system.  If  a  committee  loses  an  item  that 
is  insured,  and  the  insurance  proceeds 
exceed  the  cost  of  replacing  the  item, 
such  excess  will  be  considered  income 
under  sections  9004.5  and  9007.2(b)(4). 
However,  these  rules  are  not  meant  to 
require  payment  of  income  that  qualifies 
as  exempt  function  income  under 
section  527(c)(3)  of  the  Internal  Revenue 
Code.  26  U.S.C.  527(c)(3).  such  as 
receipts  from  fundraising  activities 
permitted  under  11  CFR  9003.3. 

Section  9004.6  Expenditures  for 
Transportation  Made  Available  to 
Media  Personnel:  Reimbursements 

Section  9004.6  of  the  existing  rules 
has  been  reorganized  for  clarification 
purposes  with  only  minor  substantive 
changes.  The  revised  version  operates 
largely  the  same  as  the  existing  rule. 
Generally,  expenditures  for 
transportation  and  other  services 
provided  to  media  representatives. 
Secret  Service  personnel,  and  national 
security  staff  will  be  qualified  campaign 
expenses  and,  with  the  exception  of 


costs  related  to  Secret  Service  and 
national  security  personnel,  will  count 
toward  the  overall  expenditure  limits  in 
section  9003.2.  However,  committees 
may  seek  reimbursement  for  these 
expenses,  and  may  deduct 
reimbursements  received  from  media 
representatives  from  the  amount  subject 
to  the  spending  limit,  in  accordance 
with  paragraph  (c)  of  the  revised  rule. 
Paragraph  (b)  limits  the  amount  of 
reimbursement  a  committee  can  seek 
from  a  media  representative  to  110%  of 
that  representative's  pro  rata  share  of 
the  actual  costs  of  the  transportation 
and  services  made  available.  Any 
reimbursement  received  in  excess  of 
that  amount  must  be  returned  to  the 
media  representative  under  paragraph 
(d)(1).  Paragraph  (b)(2)  sets  out  the 
formula  for  determining  a  media 
representative's  pro  rata  share  of  the 
costs  of  transportation  and  services 
made  available. 

Paragraph  (c)  states  that  the 
committee  may  deduct  the 
reimbursements  received  from  media 
representatives  from  the  amount  of 
expenditures  subject  to  the  overall 
limitation.  The  rule  limits  the  amount  of 
this  deduction  to  the  actual  cost  of  the 
transportation  and  services  provided  to 
media  representatives.  However,  the 
rule  also  allows  the  committee  to  deduct 
an  additional  amount  of  the 
reimbursements  received  from  media 
representatives,  representing  the 
administrative  costs  of  providing  these 
services  and  seeking  reimbursement  for 
them.  Generally,  this  deduction  is 
limited  to  3%  of  the  actual  cost  of  the 
transportation  and  services  provided  to 
the  media  representatives.  However,  the 
committee  may  deduct  an  amount  in 
excess  of  3%  if  it  can  document  the  total 
amount  of  administrative  costs  actually 
incurred. 

Paragraph  (c)(2)  clarifies  that 
"administrative  costs"  includes  all  costs 
incurred  by  the  committee  in  providing 
these  services  and  seeking 
reimbursement  for  them.  Thus,  any 
costs  that  are  not  part  of  the  actual  cost 
of  the  transportation  and  services  made 
available  are  administrative  costs, 
regardless  of  whether  they  are  incurred 
directly  by  the  committee  or  by  an 
independent  contractor  hired  to  make 
travel  arrangements  and/or  seek 
reimbursements.  If  the  committee  uses  a 
contractor,  and  the  contractor  charges 
the  committee  a  fee  for  providing  these 
services,  the  fee  charged  is  part  of 
administrative  costs.  The  contractor's 
expenses  and  fees  are  not  part  of  the 
actual  costs  for  which  the  committee 
may  seek  reimbursement  under 
paragraph  fb)(l).  Likewise,  if  the 
committee  accepts  credit  card  payments 


fit)m  media  representatives,  any  credit 
card  fee.  commission  or  discount  is  an 
administrative  cost. 

Paragraph  (d)  requires  the  committee 
to  return  any  reimbursement  received  in 
excess  of  110%  of  the  actual  pro  rata 
cost  of  the  transportation  and  services 
made  available  to  the  media 
representative  providing  the 
reimbursement.  In  addition,  any  amount 
in  excess  of  the  amount  deductible 
under  paragraph  (c)  that  has  not  been 
returned  to  a  media  representative  must 
be  paid  to  the  Treasury.  For  example,  if 
a  representative's  pro  rata  cost  is  $1,000.' 
the  committee  can  bill  the 
representative  for  $1,100.  Assuming  the 
committee  claims  the  standard  3%  to 
cover  its  administrative  costs,  it  can 
deduct  up  to  $1,030  from  the  amount  of 
expenditures  subject  to  the  limit.  Any 
reimbursement  received  in  excess  of     , 
$1,100  must  be  returned  to  the  media 
representative.  Any  portion  of  the 
remaining  amount  that  exceeds  the 
$1,030  that  can  be  deducted  from  the 
spending  limit  must  be  paid  to  the 
Treasury. 

Paragraph  (e)  requires  the  committee 
to  report  disbursements  made  in 
providing  these  services  as  expenditures 
under  11  CFR  104.3(b)(2),  and  to  report 
any  reimbursements  received  as  offsets 
to  operating  expenditures  under  11  CFR 
104.3(a)(3)(ix). 

The  final  rule  contains  two  changes  to 
the  existing  rule  that  reflect  current 
practice.  Generally,  a  media 
representative's  pro  rata  share  of  the 
actual  cost  of  transportation  and 
services  made  available  is  determined 
by  dividing  the  total  costs  of  the 
services  provided  by  the  total  number  of 
persons  to  whom  the  services  are  made 
available.  However,  the  new  rule 
contains  a  special  formula  for 
determining  the  pro  rata  cost  of 
transportation  on  a  government 
conveyance  to  a  city  not  served  by 
regularly  scheduled  commercial  airline 
service.  See  11  CFR  9004.7(b)(5)(i)(C). 
Committees  should  not  include  national 
security  staff  in  the  total  number  of 
persons  to  whom  the  services  were 
made  available  when  determining  pro 
rata  cost  in  this  situation.  This  formula 
places  incumbent  candidates  on  an 
equal  footing  with  challengers,  who  are 
not  required  to  transport  national 
security  personnel.  See  discussion  of 
section  9004.7.  below. 

The  new  rule  also  clarifies  that  the 
administrative  costs  incurred  by  the 
committee  in  providing  these  services 
and  seeking  reimbursement  for  them 
must  be  included  in  the  amount 
reported  as  an  expenditure  under 
paragraph  (e). 


Two  commenters  expressed  general 
support  for  the  Commission's  efforts  to 
reorganize  this  section.  However,  they 
also  urged  the  Commission  to  treat 
billed  out  unreimbursed  media 
transportation  expenses  the  same  as 
unreimbursed  expenses  associated  with 
transporting  Secret  Service  and  national 
security  personnel,  by  excluding  these 
expenses  from  the  spending  limit  and 
allowing  the  use  of  GELAC  funds  to 
reimburse  the  committee  for  these 
expenses. 

The  Commission  has  not  adopted 
these  recommendations  because 
committees  are  now  better  able  to 
recover  the  full  cost  of  providing  these 
services  to  media  representatives  than 
they  were  in  the  past.  Committees  can 
require  media  representatives  to  provide 
advance  payment  through  the  use  of  a 
credit  card.  If  a  representative  fails  to 
pay.  the  committee  may.  if  it  chooses, 
deny  the  representative  access  to  the 
services  being  provided. 

A  review  of  one  1992  general  election 
committee,  and  its  associated  primary 
committee,  clearly  demonstrates  that 
this  policy  does  not  impose  a  financial 
burden.  The  two  committees  sought 
reimbursement  from  media 
representatives  for  a  combined  total  of 
about  $7  million  in  transportation 
expenses.  Both  committees  collected 
more  than  99%  of  the  amount  they 
billed.  Since  the  rules  allow  the 
committees  to  bill  the  representatives 
for  110%  of  actual  cost,  they  received 
about  $7.5  million  in  reimbursements. 
Each  committee  received  more  than 
109%  of  the  cost  of  the  services  they 
provided.  Thus,  notwithstanding  the 
failure  of  some  representatives  to 
provide  reimbursement,  the  committees 
received  payments  substantially  in 
excess  of  the  costs  they  incurred. 

In  contrast,  the  amount  of 
reimbursement  received  from  Secret 
Service  and  national  security  personnel 
is  limited  by  the  rules  of  other  federal 
agencies,  not  the  FEC.  and  in  some  cases 
is  not  enough  to  cover  the  costs  of 
transporting  these  persons.  Allowing 
committees  to  use  GELAC  funds  to 
cover  the  unreimbursed  amounts 
ensures  that  transporting  these  persons 
does  not  deplete  the  public  fund. 

Consequently,  the  Commission  has 
decided  to  continue  its  current  policy  of 
including  unreimbursed  media 
transportation  expenses  in  the  amount 
subject  to  the  spending  limit.  It  has  also 
decided  not  to  allow  committees  to  pay 
these  unreimbursed  expenses  with 
GELAC  funds. 


Section  9004. 7    Allocation  of  Travel 
Expenditures 

The  NPRM  sought  comments  on 
modifying  11  CFR  9004.7  to  address 
several  issues  regarding  the  cost  of 
campaign-related  travel  using 
government  airplanes,  helicopters  and 
other  vehicles.  Please  note  that  these 
rules  apply  to  travel  on  federal 
government  conveyances,  and  state  or 
other  government  conveyances.  The 
rules  contemplate  that  for  plane  fiights 
between  cites  served  by  a  regularly 
scheduled  commercial  airline  service, 
the  campaign  must  reimburse  the 
appropriate  governmental  entity  for  the 
first  class  airfare,  and  that  this  amount 
is  treated  as  a  qualified  campaign 
expense.  New  language  in  section 
90G4.7(b)(5)(i)  specifies  that,  for  travel 
by  airplane,  the  amount  of  the  lowest 
unrestricted  non-discounted  first  class 
commercial  airfare  available  for  the  time 
traveled  is  to  be  used.  Discounted  fares 
that  are  subject  to  restrictions  on  the 
dates  and  times  of  travel,  or  restrictions 
on  changing  flights,  are  not  comparable 
to  the  service  provided  when  the 
campaign  uses  a  government 
conveyance.  Several  commenters  and 
witnesses  supported  this  new  language. 

Under  section  9004.7(b)(5)(v). 
campaign  committees  are  responsible 
for  determining  the  first  class  fare  at  the 
time  of  the  flight  to  ensure  that  the  right 
amount  is  paid  to  the  appropriate 
government  entity,  and  to  ensure  that 
they  maintain  documentation 
supporting  these  amounts.  The  lowest 
unrestricted  non-discounted  first  class 
airfare  is  available  from  several  sources 
including  travel  agents,  and  on-line 
services.  Unfortunately,  it  is  not 
possible  to  specify  a  single  source  for 
this  information. 

Questions  also  arose  regarding  cities 
that  are  served  by  regular  air  service,  but 
first  class  flights  are  not  available.  In 
this  case,  the  revised  rules  specify  that 
committees  should  use  the  lowest 
unrestricted  non-discounted  coach  fare 
available  for  the  time  traveled.  This 
approach  is  consistent  with  the 
valuation  method  established  by  the 
Select  Committee  on  Ethics  of  the 
United  States  Senate  for  the  use  of 
private  aircraft.  See  Interpretive  Ruling 
No.  412.  Select  Committee  on  Ethics. 
United  States  Senate.  101st  Cong.,  1st 
Sess..  S.  Prt.  101-18  at  251-52  (1989). 
It  is  also  consistent  with  the  valuation 
methods  used  by  the  House  of 
Representatives'  Committee  on 
Standards  of  Official  Conduct  with 
respect  to  gifts  of  private  transportation 
not  associated  with  official  travel.  See, 
Valuation  of  Gifts  of  Transportation  on 
Private  Aircraft,  Committee  on 
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Standards  of  Official  Conduct,  Letter 
dated  June  11,  1987.  Several  witnesses 
and  coramenters  supported  this 
approach. 

For  cities  not  served  by  regularly 
scheduled  commercial  service,  the  rules 
continue  to  specify  that  the  amount  to 
be  reimbursed  is  the  charter  rate.  The 
NPRM  had  proposed  using  the  charter 
rate  for  a  comparable  airplane  of  similar 
make,  model  and  size.  Although  that 
would  be  consistent  with  the 
approaches  used  by  the  Congressional 
Ethics  Committees,  several  commenters 
and  witnesses  noted  that  there  are  no 
aircraft  comparable  to  Air  Force  I  and 
Air  Force  II,  which  are  specially 
designed  in  terms  of  communications 
equipment  and  security.  It  was  also 
pointed  out  that  the  Commission's 
proposals  diverged  from  the  approach 
taken  in  AO  1984-48  and  the  rules  in 
11  CFR  106.3(e). 

It  is  not  feasible  to  follow  precisely 
the  same  approach  as  11  CFR  106.3(e) 
because  that  rule  governs  non- 
presidential  candidates  who  are  not 
accompanied  by  the  Secret  Service. 
Accordingly,  the  final  rules  have  been 
revised  to  indicate  that  the  charter  rate 
may  be  used  for  an  aircraft  sufficient  in 
size  to  accommodate  the  campaign- 
related  travelers,  including  the 
candidate,  plus  the  news  media  and  the 
Secret  Service.  Under  this  approach, 
campaigns  having  the  use  of 
government  aircraft  will  incur 
approximately  the  same  cost  as 
campaigns  that  must  charter  a  plane 
sufficient  to  hold  campaign  staff,  media 
and  Secret  Service  personnel. 

The  revised  regulations  address 
several  questions  that  have  arisen 
regarding  the  costs  of  "positioning" 
flights  needed  to  bring  the  government 
aircraft  from  one  stop  where  it  dropped 
off  the  candidate  and  campaign  staff  to 
another  stop  where  it  will  pick  them  up 
to  continue  the  trip  or  return  to  the 
point  of  origin.  New  language  in  section 
9004.7(b)(5)(ii)  incorporates  the 
Commission's  previous  practice 
regarding  positioning  flights.  Thus, 
committees  must  pay  the  appropriate 
goverrunent  entity  for  the  greater  of  the 
amount  billed  by  the  government  entity 
or  the  applicable  fare  for  one  passenger. 
This  approach  recognizes  that 
positioning  flights  are  campaign-related, 
and  therefore  these  costs  are  properly 
treated  as  qualified  campaign  expenses. 
Several  commenters  and  witnesses 
argued  there  should  be  no  charge  for 
positioning  flights  because  commercial 
airlines  do  not  charge  to  bring  their 
planes  to  the  city  of  departure. 
However,  this  argument  fails  to  reflect 
the  fact  that  charter  services  do  build 
these  costs  into  their  price  structures. 


Several  commenters  also  noted  that  the 
Commission  has  not  previously  required 
committees  to  pay  the  costs  of  fuel  and 
crew  time  for  positioning  Right.  The 
proposed  language  regarding  the 
payment  for  fuel  and  crew  costs  has 
been  deleted  from  the  final  rules 
because  it  would  be  burdensome  for 
committees  to  absorb  these  costs. 

Paragraph  (b)(5)(iii)  in  section  9004.7 
contains  provisions  regarding  travel  on 
federal  or  state  government  conveyances 
other  than  airplanes.  For  travel  by 
helicopter  or  ground  conveyance,  the 
commercial  rental  rate  should  be  paid 
for  a  conveyance  sufficient  in  size  to 
hold  those  traveling  on  behalf  of  the 
campaign,  plus  media  representatives 
plus  Secret  Service  personnel.  This 
paragraph  has  been  modified  from  the 
language  previously  included  in  the 
NPRM  because  there  is  no  conveyance 
comparable  in  terms  of  security  and 
communications  to  those  used  by  the 
President  and  Vice  President. 
Additional  guidance  on  this  area  can  be 
found  in  Advisory  Opinion  1992-34. 
Please  note  that  in  the  case  of  a 
presidential  candidate  who  is  also  a 
state  official,  the  equivalent  rental 
conveyance  does  not  need  to  be  able  to 
hold  state  police  or  other  state  security 
officers. 

Section  9004.7(b)(5)(iv)  continues  to 
require  payment  for  the  use  of 
accommodations  paid  for  by  a 
goverrunent  entity.  Under  11  CFR 
100.7(a)(l)(iii)(B),  the  committee  should 
use  the  usual  and  normal  charge  in  the 
market  from  which  it  ordinarily  would 
have  purchased  the  accommodations. 
The  term  "accommodations"  includes 
both  lodging  and  meeting  rooms. 
New  paragraph  (b)(8)  of  section 
9004.7  explicitly  reflects  Commission 
policy  that  travel  on  corporate 
conveyances  is  governed  by  11  CFR 
114.9(e).  One  witness  suggested 
changing  section  114.9(e)  to  include  the 
lowest  unrestricted  nondiscounted 
coach  fare  for  travel  on  corporate 
aircraft  between  cities  where  there  is  no 
first  class  service.  Such  a  change  is 
beyond  the  scope  of  this  rulemaking. 
Finally,  new  language  in  paragraph 
(b)(2)  provides  additional  guidance  as  to 
when  a  stop  will  be  considered 
campaign-related.  It  follows  the 
Commission's  previous  decisions  in 
AOs  1994-15  and  1992-6  that  campaign 
activity  includes  soliciting,  making  or 
accepting  contributions,  and  expressly 
advocating  the  nomination,  election  or 
defeat  of  the  candidate.  See,  e.g..  AOs 
1994-15,  1992-6,  and  opinions  cited 
therein.  In  these  opinions,  the 
Commission  also  indicated  that  the 
absence  of  solicitations  for  contributions 
or  express  advocacy  regarding 


candidates  will  not  preclude  a 
determination  that  an  activity  is 
campaign  related.  Hence,  the  revised 
rules  include  other  factors  the 
Commission  has  considered  in 
determining  whether  a  stop  is 
campaign-related.  Please  note  that  this 
section  continues  to  provide  that 
incidental  campaign-related  contacts 
during  an  otherwise  noncampaign- 
related  stop  do  not  cause  the  stop  to  be 
considered  campaign-related. 
While  several  witnesses  and 
commenters  favored  inclusion  of 
express  advocacy  and  contribution 
solicitations  as  tests  of  whether  a  stop 
is  campaign-related,  some  felt  that  the 
additional  factors  were  subjective, 
workable,  failed  to  provide  sufficient 
guidance,  and  exceeded  the 
Commission's  authority  given  the 
language  in  Buckley,  424  U.S.  at  79-80, 
equating  "expenditure"  with  express 
advocacy,  not  mere  issue  advocacy. 
Several  suggested  creating  a  rebuttable 
presumption  that  a  stop  is  not 
campaign-related  in  the  absence  of 
express  advocacy  or  the  solicitalion, 
making  or  acceptance  of  contributions. 
The  difficulty  with  this  type  of  narrow 
interpretation  of  Buckley  is  that  if  a  stop 
is  not  campaign-related  because  there  is 
no  express  advocacy  of  the  candidate's 
selection  or  defeat,  then  the  costs  of  the 
stop  caimot  be  considered  qualified 
campaign  expenses,  and  cannot  be  paid 
for  from  public  funds. 

Please  note  that  paragraphs  (b)(2)  and 
(b)(3)  of  this  section  have  been  revised 
to  indicate  what  should  be  shown  on 
the  itinerary,  and  to  indicate  what  the 
official  manifest  created  by  the 
government  or  charter  company  must  be 
made  available  for  Commission 
inspection. 

Section  9004.9    Net  Outstanding 
Qualified  Campaign  Expenses 

The  NPRM  sought  comments  on  a 
proposal  to  require  primary  committees 
to  include  a  categorical  breakdown  of 
their  estimated  winding  down  costs 
when  submitting  a  NOCO  statement. 
The  Commission  proposed  this  change 
in  order  to  obtain  more  useful 
information  about  the  committee's 
remaining  obligations. 

The  Commission  has  decided  to 
require  this  breakdown,  and  has 
incorporated  it  into  paragraph  9034.5(b) 
of  the  primary  regulations,  which  are 
discussed  in  detail  below.  In  addition, 
the  Commission  has  decided  to  require 
general  election  candidates  to  submit 
this  information  with  the  statements  of 
net  outstanding  qualified  campaign 
expenses  ("NOQCE"]  they  submit  after 
the  general  election.  Under  paragraph 
9004.9(a)  of  the  final  rules,  a  general 


election  committee  must  include  a 
breakdown  of  the  estimated  winding 
down  costs  listed  on  the  NOQCE 
statement  by  category  and  time  period. 
The  committee  must  provide  estimates 
of  quarterly  or  monthly  expenses  from 
the  date  of  the  NOQCE  statement  until 
the  expected  termination  of  the 
committee's  political  activity.  These 
estimates  must  be  broken  down  into 
amounts  for  office  space  rental,  staff 
salaries,  legal  expenses,  accounting 
expenses,  office  supplies,  equipment 
rental,  telephone  expenses,  postage  and 
other  mailing  costs,  printing,  and 
storage. 

Requiring  this  breakdown  will  assist 
the  Commission  in  ensuring  that  public 
funds  are  used  only  for  qualified 
campaign  expenses.  It  will  also  ensure 
that  candidates  who  are  eligible  for 
post-election  funding  receive  the 
amount  to  which  they  are  entitled. 

The  Commission  is  also  amending 
paragraph  (d)(1)  of  this  section  to 
provide  for  a  straight  40%  depreciation 
of  capital  assets  that  committees  include 
on  their  post-election  statements  of  net 
outstanding  qualified  campaign 
expenses.  Previously,  committees  could 
claim  a  higher  depreciation  under 
certain  circumstances.  This  amendment 
conforms  to  the  Commission's  policy  of 
adopting  "bright  line"  rules  where 
feasible  throughout  the  public  funding 
process.  The  changes  to  this  section 
generally  follow  those  to  11  CFR 
9034.5(c)(1),  discussed  below. 

Part  9006 — Reports  and  Recordkeeping 

Section  9006.3    Alphabetized 
Schedules 

The  final  rules  include  new  section 
9006.3,  which  requires  that  presidential 
campaign  committee  reports  containing 
schedules  generated  from  computerized 
files  list  in  alphabetical  order  the 
sources  of  the  receipts,  the  payees  and 
creditors.  For  individuals,  including 
contributors,  the  list  must  be  in 
alphabetical  order  by  surname. 
However,  presidential  campaign 
committees  are  not  required  to 
computerize  their  records  if  they  do  not 
wish  to  do  so.  The  new  provision  is 
intended  to  remedy  situations  in  which, 
for  example,  committees  maintain 
computerized  records  of  contributors  in 
alphabetical  order,  but  file  schedules 
with  the  order  of  the  names  scrambled. 
That  practice  makes  it  very  difficult,  if 
not  impossible,  to  locate  particular 
names  on  the  committee's  reports  if  the 
schedules  are  voluminous,  thereby 
thwarting  the  public  disclosure 
purposes  of  the  FECA  and  making  it 
more  difficult  to  monitor  compliance. 
Alphabetization  of  lists  of  contributors 


is  required  for  contributions  to  minor 
and  new  party  candidates.  Lists  of 
contributors  to  the  GELAC  must  also  be 
alphabetized  In  the  event  of  a 
deficiency  in  the  Presidential  Election 
Campaign  Fund,  where  private 
contributions  may  be  accepted  by  major 
party  candidates,  alphabetical  lists  of 
contributors  are  also  required.  Unless 
there  is  a  deficiency  in  the  Fund,  majdr 
party  candidate  who  accept  public 
funding  for  the  general  election  may  not 
accept  private  contributions. 

There  was  no  consensus  among  the 
witnesses  and  commenters  on  this 
proposal.  While  some  supported  it 
because  it  furthers  full  public 
disclosure,  others  opposed  it  on  the 
grounds  that  it  could  increase  computer 
costs  and  increase  reliance  on 
computer-driven  accounting  systems. 
The  Commission  notes  that  committees 
able  to  demonstrate  such  increased 
computer  costs  may  claim  a  higher 
exemption  for  compliance  expenses. 
One  MTitness  stated  that  accounting 
software  does  not  ciurently  alphabetize 
disbursements,  debts  or  obligations,  and 
suggested  that  committees  indicate  on 
their  reports  whether  disbursements  are 
listed  by  date  of  invoice,  check  number 
or  date  of  payment.  However, 
Commission  inquiries  indicate  that 
commercial  spreadsheet  packages  sort 
data  in  many  different  ways,  including 
alphabetically.  Given  that  most 
presidential  campaigns  use  a  variation 
of  commercially  available  software,  it 
should  not  be  difficult  for  them  to  use 
standard  database  management  software 
to  alphabetize  the  information  included 
on  disclosure  reports. 

Part  9007 — Examinations  and  Audits; 
Repayments 

Section  9007.1    Audits 

Further  Streamlining  the  Audit  Process 

As  noted  in  the  NPRM,  the 
Commission  took  several  actions  in  the 
1990-91  review  of  the  public  funding 
rules  that  have  substantially  shortened 
the  audit  process.  These  included  easing 
compliance  with  the  state-by-state 
allocation  rules  set  forth  at  11  CFR 
106.2,  and  clarifying  the  use  of 
subpoenas  in  presidential  audits.  See  56 
FR  35899-900,  35903-04  (July  29, 
1991). 

The  NPRM  sought  comments  on  other 
changes  that  might  further  streamline 
this  process.  These  included  publicly 
releasing  the  Interim  Audit  Report 
("lAR"),  moving  up  the  committee's  oral 
presentation  to  some  earlier  point  in  the 
process,  and  compressing  or  eliminating 
some  stages  of  the  process. 

Most  of  the  commenters  who 
addressed  this  issue  opposed  further 


changes  to  the  audit  process  at  this  time. 
They  noted  that,  in  part  because  of 
changes  in  the  last  cycle,  the 
Commission  was  able  to  approve  all 
Final  Audit  Reports  for  the  1992 
presidential  elections  substantially 
faster  than  in  earlier  cycles.  They  also 
noted  that  issues  tend  to  fall  away  as  the 
process  continues,  and  argued  that  the 
size  of  the  audits  and  the  number  of 
issues  involved  justify  the  length  of  the 
current  process. 

Nevertheless,  the  Commission 
believes  that  it  is  appropriate  to  further 
condense  the  audit  process.  This  will 
result  in  more  timely  audits  and  a  more 
efficient  use  of  Conunission  and 
committee  resources. 

Accordingly,  the  Commission  is 
compressing  the  audit  process  by 
eliminating  the  current  lAR.  Briefly,  the 
revised  process  entails  an  exp>anded  exit 
conference,  including  a  written  Exit 
Conference  Memorandiun  ("ECM") 
prepared  by  Commission  staff  and 
presented  to  the  committee  at  the  exit 
conference;  an  opportunity  for  the 
committee  to  respond  to  the  ECM;  an 
audit  report  that  contains  the 
Commission's  repayment  determination: 
the  opportunity  for  an  administrative 
review  of  that  determination,  including 
the  opportunity  to  request  an  oral 
hearing;  and  a  post-review  repayment 
determination  and  accompanying 
statement  of  reasons.  These  stages  are 
discussed  in  greater  detail  below. 

Former  11  CFR  9007.1(b)(2)(iii) 
provided  for  an  exit  conference  at  which 
Commission  sta^  discussed  preliminary 
findings  and  recommendations  with 
committee  representatives.  The  revised 
paragraph  states  that  Commission  staff 
will  in  addition  prepare  a  written  ECM 
that  discusses  these  findings  and 
recommendations,  and  provide  a  copy 
of  the  ECM  to  committee  representatives 
at  the  exit  conference.  The  listing  of 
potential  subjects  to  be  addressed  at  the 
exit  conference  includes  those  formerly 
listed  with  regard  to  the  lAR,  but  deletes 
references  to  Commission  findings  and 
enforcement  actions,  as  the  Commission 
will  not  have  made  any  findings  or 
instituted  any  enforcement  actions  at 
this  point  of  the  process. 

Revised  paragraph  (c)  gives  the 
candidate  and  his  or  her  authorized 
committee  60  calendar  days  following 
the  exit  conference  to  submit  in  writing 
legal  and  factual  materials  disputing  or 
commenting  on  the  findings  presented 
in  the  ECM.  The  candidate  should  also 
provide  any  additional  documentation 
requested  by  Commission  staff  during 
this  period.  The  language  in  former  11 
CFR  9007.1(c)  regarding  preparation  of 
an  lAR  has  been  deleted,  as  the  lAR  is 
not  longer  part  of  the  audit  process. 
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Revised  paragraph  (d)  contains  many 
of  the  procedural  provisions  formerly 
found  in  11  CFR  9007.1(c),  which 
discussed  preparation  of  the  lAR.  This 
paragraph  has  been  renamed 
"Preparation  of  audit  report."  and  refers 
to  the  report  prepared  following 
consideration  of  written  materials 
submitted  in  response  to  the  ECM. 
Revised  paragraph  (d)(1)  notes  that  this 
report  may  address  issues  other  than 
those  discussed  at  the  exit  conference. 
This  report  also  contains  the  repayment 
determination  made  by  the  Commission 
pursuant  to  11  CFR  9007.2(c)(1). 

In  addition,  former  11  CFR 
9007.1(e)(2)  has  been  moved  to  new 
paragraph  (d)(2).  The  language  has  been 
revised  to  conform  with  the 
Commission's  practice  of  issuing  audit 
reports  in  their  entirety,  including  all 
matters  noted  in  the  audit  process. 
Former  11  CFR  9007.1(e)(4)  has  been 
moved  to  new  paragraph  (d)(3).  and  the 
language  revised  to  clarify  that  addenda 
to  the  audit  report  may  include 
additional  repayment  determination(s). 

Revised  paragraph  (e).  which 
discusses  the  public  release  of  the  audit 
report,  corresponds  to  former  11  CFR 
9007.1(e)  (1)  and  (3).  and  has  been 
slightly  reworded  to  conform  to  the  new 
procedures. 

Sampling 

The  Commission  is  also  adding  new 
paragraph  (0  to  11  CFR  9007.1  to 
incorporate  sampling  and  disgorgement 
procedures  that  were  adopted  for  use 
during  the  1992  presidential  election 
cycle. 

The  Commission  has  a  statutory 
obligation  to  complete  the  audits  of 
publicly-funded  committees  in  a 
thorough  and  timely  manner.  In  the 
past,  the  resources  required  to  conduct 
reviews  of  the  contributions  received  by 
presidential  committees  contributed  to 
the  Commission's  difficulty  in  fulfilling 
that  obligation. 

Beginning  with  the  1992  election 
cycle,  the  Commission  began  to  make 
more  extensive  use  of  statistical 
sampling  for  audits  of  contributions 
received  by  publicly-financed 
presidential  primary  election 
committees,  and  to  use  the  sample 
results  to  quantify,  in  whole  or  in  part, 
the  dollar  value  of  any  related  audit 
findings.  While  the  Commission 
continues  to  conduct  a  limited  non- 
sample  review  of  contributions  received 
by  these  committees,  most  audit  testing 
of  contributions  and  supporting 
documentation  is  now  done  on  a  sample 
basis. 

The  Commission  notes  that  this 
approach  will  apply  in  a  general 
election  only  to  contributions  that  need 


to  be  raised  due  to  a  deficiency  in  the 
Presidential  Election  Campaign  Fund,  to 
the  GELAC.  or  to  contributions  raised  by 
new  or  minor  party  candidates.  See  26 
U.S.C.  §§  9003(c)(2).  9006(c);  11  CFR 
9003.2  (a)(2)  and  (b)(2).  9003.3  (b)  and 

(c). 

Some  commenters  argued  that  the 
Commission  does  not  have  the  statutory 
authority  to  use  statistical  sampling  in 
conducting  its  audits.  However,  the 
Commission  has  been  given  broad 
authority  to  audit  publicly-funded 
presidential  and  vice  presidential 
campaigns,  see  26  U.S.C.  §  9007(a). 
which  authority  includes  the  right  to 
utilize  generally  accepted  auditing 
standanls  in  conducting  these  audits. 

The  use  of  statistical  sampling  is 
legally  acceptable  for  projecting  certain 
components  of  a  large  universe,  such  as 
excessive  and  prohibited  contributions. 
See.  e.g.  Chavez  County  Home  Health 
Service  v.  Sullivan.  931  F.2d  904  (D.C. 
Cir.  1991)  (sampling  audit  used  to 
recoup  Medicaid  overpayments  to 
health  care  providers);  Michigan  Dep't 
of  Education  v.  U.S.  Dep't  of  Education, 
875  F.2d  1196  (6th  Cir.  1989)  (sampling 
of  259  out  of  66.368  total  payment 
authorizations  upheld  as  proper  basis 
for  determining  amount  of  misexpended 
federal  funds  in  vocational- 
rehabilitative  program);  Georgia  v. 
Califano,  446  F.  Supp.  404  (N.D.  Ga. 
1977)  (Medicaid  overpayments). 

Most  of  these  cases  require  the  agency 
to  demonstrate  that  it  is  infeasible  to 
conduct  a  100%  review.  See,  e.g., 
Chavez,  931  F.2d  at  916.  While  the 
Commission  was  able  to  conduct  a  more 
extensive  review  in  the  past,  the 
increasing  volume  of  records  to  be 
checked  has  now  made  this  impossible. 
An  accountant  who  testified  at  the 
Commission's  public  hearing  stated  that 
the  Commission  had  no  option  but  to 
use  sampling,  because  of  the  large 
number  of  records  involved  in 
presidential  campaign  audits — a  recent 
campaign  with  which  he  had  been 
worked  had  involved  over  200,000 
contributions  and  tens  of  thousands  of 
disbursements.  These  figures  are  not 
unusual  in  presidential  campaign 
audits. 

One  commenter  argued  that  these 
cases,  which  involve  recoupment  of 
government  overpaid  funds,  should  not 
be  used  to  justify  the  use  of  sampling  to 
determine  excessive  and  illegal 
contributions  which  come  from  private 
sources.  However,  for  statistical 
purposes  there  is  no  distinction  between 
these  two  situations. 

Some  commenters  also  questioned  the 
validity  of  the  statistical  sampling 
technique  currently  employed  in  this 
process.  However,  the  fact  that  the 


technique  may  be  used  in  dissimilar 
programs,  or  programs  seeking  other 
types  of  information,  does  not  mean  that 
it  is  not  appropriate  for  use  in  this 
context. 

There  is  substantial  judicial  precedent 
to  the  effect  that,  when  considering  a 
challenge  to  individual  accounting 
rules,  the  reviewing  court  must  defer  to 
agency  expertise.  In  A.T.&T.  Co.  v. 
United  States.  299  U.S.  232  (1936).  the 
Supreme  Court  stated  that  before  it 
would  overrule  an  agency's  decision  to 
use  a  certain  accounting  system,  that 
system  "must  appear  to  be  so  entirely  at 
odds  with  fundamental  principles  of 
correct  accounting  as  to  be  the 
expression  of  whim  rather  than  an 
exercise  of  judgment."  Id.  at  236-37. 
See  also  Transcontinental  Gas  Pipe  Line 
Corp.  V.  Federal  Power  Commission,  518 
F.2d  459,  465  (D.C.  Cir.  1975). 

The  statistical  sampling  method  used 
for  the  Commission's  matching  fund 
submission  process  was  designed  and 
recommended  by  Ernst  and  Whinney 
(now  Ernst  and  Yoimg),  one  of  the 
world's  largest  accounting  firms.  The 
Commission  believes  that  this  method 
works  equally  well  in  evaluating 
excessive  and  illegal  contributions.  In 
addition,  in  1979  the  Commission's 
Audit  Division  wrote  to  Arthur 
Andersen  &  Company,  asking  whether  it 
would  be  appropriate  to  use  statistical 
sampling  to  determine  both  matching 
fund  eligibility  and  nonqualified 
campaign  expenses.  They  responded 
that  this  would  be  appropriate  in  both 
situations.  The  Commission  soon 
afterwards  began  to  use  statistical 
sampling  in  making  matching  fund 
determinations,  but  has  not  yet  done  so 
to  determine  nonqualified  campaign 
expenses.  However,  if  statistical 
sampling  can  be  used  to  extrapolate  the 
amount  of  nonqualified  campaign 
expenses,  it  would  seem  equally  capable 
of  extrapolating  the  number  of  excessive 
and  illegal  contributions. 

One  commenter  who  supported  this 
approach  requested  that  the 
Commission  advise  committees  in 
advance  what  records  will  be  reviewed 
on  a  full  100%  basis.  The  Commission 
believes  it  is  inappropriate  to  divulge 
this  kind  of  information  in  advance. 
Also,  this  can  vary  from  committee  to 
committee. 

In  its  letter  endorsing  the  use  of 
statistical  sampling  to  determine  the 
amount  of  nonqualified  campaign 
expenses.  Arthur  Andersen  &  Company 
recommended  "that  the  resulting 
repayment  determination  [the 
repayment  determination  based  on  the 
sample]  not  be  deemed  as  final  until  the 
committee  being  audited  has  been 
provided  with  the  opportunity  to 


furnish  additional  support  that  might 
indicate  that  a  modification  of  the 
sample  results  would  be  appropriate." 
The  Commission  follows  this 
recommendation  in  projecting  excessive 
and  illegal  contributions. 

The  Commission's  projection  of  the 
total  amount  of  excessive  or  prohibited 
contributions  based  on  apparent 
excessive  or  prohibited  contributions 
identified  in  a  sample  of  a  committee's 
contributions  is  only  a  preliminary 
finding.  The  Commission  informs  the 
committee  which  items  served  as  the 
basis  for  the  sample  projection,  and  the 
committee  responds  to  the  specific 
sample  items  used  to  make  the 
projection.  If  the  committee  shows  that 
any  errors  found  among  the  sample 
items  were  not  excessive  or  prohibited 
contributions:  were  timely  refunded, 
reattributed  or  redesignated;  or  for  some 
other  reason  were  not  errors,  a  new 
projection  is  made,  based  on  the 
reduced  number  of  errors  in  the  sample. 
A  witness  at  the  Commission's  hearing 
on  these  rules  endorsed  the  use  of 
sampling  in  this  context  in  part  because 
of  this  opportunity  to  work  with 
Commission  auditors  and  obtain  a  lower 
projection  if  the  committee  provides 
additional  information  to  reduce  the 
number  of  errors  found  in  the  sample. 

Disgorgement 

The  Commission  is  further  clarifying 
at  new  paragraph  9007.1(f)(3)  that  the 
amount  of  any  excessive  or  prohibited 
contributions  that  are  not  refunded, 
reattributed  or  redesignated  in  a  timely 
manner  shall  be  paid  to  the  United 
States  Treasury.  Committees  have  30 
days  from  the  date  of  receipt  in  which 
to  refund  prohibited  contributions,  and 
60  days  in  which  to  obtain  the 
reattribution,  redesignation  or  refund  of 
excessive  contributions.  11  CFR  103.3(b) 
(1),  (2)  and  (3).  A  committee's  failure  to 
take  action  on  these  contributions  is  a 
failure  to  cure  contributions  that  are  in 
violation  of  the  FECA.  The  same  is  true 
of  attempts  to  cure  them  outside  of  the 
specified  time  periods. 

Courts  have  upheld  the  use  of 
disgorgement  in  cases  involving 
securities  violations  "as  a  method  of 
forcing  a  defendant  to  give  up  the 
amount  by  which  he  was  unjustly 
enriched."  SEC  v.  Tome,  833  F.2d  1086, 
1096  (2d  Cir.  1987),  citing  SEC  v. 
Commonwealth  Chemical  Securities, 
Inc.,  574  F.2d  90. 102  (2nd  Cir.  1978). 
Requiring  repayment  to  the  Treasury  for 
contributions  that  have  been  accepted  in 
violation  of  2  U.S.C.  §§441a  and  441b 
is  consistent  with  this  reasoning. 

Disgorgement  eliminates  the  need  for 
the  Commission  to  monitor  a 
committee's  refunds  of  excessive  or 


prohibited  contributions.  In  addition,  it 
is  easier  for  a  committee  to  make  one 
payment  to  the  Treasury,  as  opposed  to 
refunding  multiple  contributions. 
Finally,  although  the  Commission  has 
used  disgorgement  in  instances  where  a 
100%  review  is  conducted,  this  is  a 
practical  approach  in  those  situations 
where  it  is  difficult  to  discern  the 
original  contributors,  e.g.,  where  a  100% 
review  is  not  done. 

Some  commenters  questioned  the 
Commission's  authority  to  require 
repayment  to  the  Treasury  because  this 
is  not  specifically  provided  for  in  the 
public  funding  Acts.  However,  the 
equitable  doctrine  of  disgorgement 
supports  the  payment  to  the  Treasury 
under  these  circumstances.  The  purpose 
of  statistical  sampling  would  be 
defeated  if  a  100%  review  of 
contributions  was  required  to  determine 
which  particular  contributions  must  be 
refunded,  reattributed  or  redesignated. 
On  the  other  hand,  allowing  committees 
to  refund  only  those  excessive  or  illegal 
contributions  uncovered  in  the  sample 
could  result  in  a  committee's  retention 
of  substantial  funds  to  which  it  was  not 
legally  entitled. 

Disgorgement  is  also  consistent  with 
past  Commission  practice.  See  Matter 
Under  Review  ("MUR")  1704.  where, 
based  upon  preliminary  estimates. 
Commission  directed  respondents  to 
pay  $350,000  to  the  United  States 
Treasury  for  contributions  that  would 
have  exceeded  section  441a  limits; 
Plaintiffs  Motion  to  Effectuate 
Judgment.  FECv.  Populist  Party,  No. 
92-0674(HHG)  (D:D.C.  filed  May  4. 
1993). 

Moreover,  this  proposed  payment  is 
analogous  to,  and  consistent  with,  the 
ijequirement  at  11  CFR  9038.6  that  stale- 
dated  checks  (those  to  creditors  or 
contributors  that  remain  outstanding 
after  the  campaign  is  over)  be  paid  to 
the  Treasury.  This  issue  arose  after  the 
1984  election  cycle,  and  the  rule  was 
promulgated  as  a  means  to  codify  the 
Commission  practice  of  requiring 
disgorgement,  which  was  implemented 
during  that  cycle.  See  52  FR  20864, 
20874  (June  3,  1987). 

One  commenter  argued  that  the  stale- 
dated  check  situation  should  be 
distinguished  from  that  involving 
excessive  and  illegal  contributions, 
because  the  former  involves  the  return 
of  public  funds  to  the  Treasury,  while, 
the  latter  involves  private  contributions. 
Once  again,  however,  the  same 
accounting  principles  apply  to  both 
situations. 


Section  9007.2    Repayments 
Further  Streamlining  the  Audit  Process 

Section  9007.2  has  been  revised  to 
reflect  amendments  made  to  section 
9007.1.  Revised  paragraph  (a)(2)  states 
that  the  audit  report  provided  to  the 
candidate  under  11  CFR  9007.1(d), 
which  contains  the  Commission's 
repayment  determination,  will 
constitute  notification  for  purposes  of 
the  three-year  notification  requirement 
of  26  U.S.C.  9007(c).  This  approach  is 
consistent  with  two  recent  decisions  by 
the  United  States  Court  of  Appeals  for 
the  District  of  Columbia  Circiut, 
Dukakis  y.  Federal  Election 
Commission,  No.  93-1219  (D.C.  Cir. 
May  5, 1995)  and  Simon  v.  Federal 
Election  Commission,  No.  93-1252  (D.C. 
Cir.  May  5, 1995). 

Paragraph  (a)(2)  has  also  been  revised 
to  conform  to  the  statutory  requirement 
that  the  26  U.S.C.  9007(c)  notification 
period  ends  3  years  after  the  day  of  the 
presidential  election. 

Paragraph  (a)(3)  has  been  reworded  to 
state  that  once  the  candidate  receives 
notice  of  the  Commission's  repayment 
determination  contained  in  the  audit 
report,  the  candidate  should  give 
preference  to  the  repayment  over  all 
other  outstanding  obligations  of  the 
committee,  except  for  any  federal  taxes 
owed  by  the  committee. 

The  Commission  is  moving  former  1 1 
CFR  9004.4(c)  to  new  paragraph  (a)(4). 
This  paragraph,  which  deals  with 
permissible  sources  of  repayments,  is 
more  properly  located  in  the  section 
dealing  with  repayments. 

New  repayment  determination 
procedures  are  set  forth  in  revised 
paragraph  (c).  Revised  paragraph  (c)(1) 
largely  follows  the  former  language,  but 
refers  to  the  audit  report  as  the  source 
of  the  repayment  determination.  The 
last  sentence  of  that  paragraph  has  also 
been  revised  to  clarify  that  the 
candidate  shall  repay  to  the  United 
States  Treasury  the  amount  which  the 
Commission  has  determined  to  be 
repayable,  using  procedures  set  forth  in 
11  CFR  9007.2(d). 

Revised  paragraph  (c)(2)  sets  forth  the 
procedures  necessary  for  a  committee  to 
obtain  an  administrative  review  of  the 
repayment  determination.  Please  note 
that  this  review  is  limited  to  repayment 
issues.  It  does  not  cover  other  issues, 
such  as  disgorgement,  that  will  if 
necessary  be  handled  through  the 
enforcement  process. 

Paragraph  lc)(2)(i)  corresponds  to 
former  11  CFR  9007.2(c)(2)  and 
addresses  the  submission  of  written 
materials  as  part  of  this  process. 
Paragraph  (c)(2)(ii)  corresponds  to 
former  11  CFR  9007.2(c)(3).  discussing 
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the  oral  hearing.  The  language  in  these 
paragraphs  for  the  most  part  follows  the 
former  rules,  with  the  following 
additions.  The  deadline  for  filing 
written  materials  seeking  an 
administrative  review  of  the  repayment 
determination  has  been  lengthened  from 
30  to  60  days.  Also,  the  candidate's 
failure  to  timely  raise  an  issue  in  the 
written  materials  presented  pursuant  to 
paragraph  {c)(2)(i)  will  be  deemed  a 
waiver  of  the  candidate's  right  to  raise 
the  issue  at  any  future  stage  of  the 
proceedings.  See  Robertson  v.  FEC,  45 
F.3d  486  (D.C.  Cir.  1995).  Further,  under 
paragraph  (c)(2)(ii),  a  candidate  who 
desires  an  oral  hearing  must,  at  the  same 
time  he  or  she  presents  written 
materials  pursuant  to  paragraph  (c)(2)(i). 
request  such  a  hearing  in  writing,  and 
identify  in  that  request  the  repayment 
issues  the  candidate  wishes  to  address 
at  the  oral  hearing. 

Revised  paragraph  {c)(3)  corresponds 
to  former  11  CFR  9007.2(c)(4),  and  now 
deals  with  repayment  determinations 
made  after  an  administrative  review. 
Please  note  that  the  statement  regarding 
the  Commission's  possible 
consideration  of  new  or  additional 
information  from  other  sources  does  not 
provide  a  means  for  the  candidate  or 
anyone  acting  on  the  candidate's  behalf 
to  make  untimely  submissions.  Former 
11  CFR  9007.2(c)(4)  has  been  repealed. 

Paragraphs  (d).  (f),  (g)  and  (i)  have 
been  revised  to  conform  with  the  new 
terminology  used  elsewhere  in  this 
section. 
Gains  On  the  Use  of  Public  Funds 

As  indicated  in  the  discussion  of 
section  9004.5,  above,  the  final  rules 
contain  a  conforming  amendment  to  the 
introductory  language  of  section 
9007.2(b)(4).  This  amendment  clarifies 
that  receiving  income  from  investment 
or  any  other  use  of  payments  from  the 
Fund  is  a  basis  for  requiring  payment  to 
the  Treasury.  The  Commission  will 
require  the  committee  to  pay  any  such 
income  received,  less  taxes  paid,  to  the 
Treasury.  The  revisions  to  sections 
9004.5  and  9007.2  ensure  that  any 
income  received  through  the  use  of 
public  funds  benefits  the  public 
financing  system.  However,  as  indicated 
above,  this  provision  does  not  apply  to 
income  that  is  exempt  function  income 
under  26  U.S.C.  §  527(c)(3),  such  as 
amounts  received  from  fundraising 
activities. 

Interest 

The  Commission  sought  comment  in 
the  NPRM  on  whether  interest  should 
be  assessed  in  certain  situations. 
Although  some  commenters  opposed 
this  idea,  the  Commission  believes  it  is 


appropriate  to  assess  interest  on  late 
repayments,  and  is  therefore  amending 
11  CFR  9007.2(d)  to  provide  that 
interest  will  be  assessed  on  repayments 
made  after  the  initial  90-day  repayment 
period  established  at  1 1  CFR 
9007.2(d)(1)  or  after  the  30-day 
repayment  period  established  at  11  CFR 
9007.2(d)(2). 

In  the  absence  of  interest  charges  tor 
late  repayments,  debtors  have  little  or 
no  incentive  to  make  timely 
repayments.  Without  this  requirement, 
debtors  may  be  more  likely  to  pay  their 
private  sector  debts  first,  as  these 
generally  accrue  interest,  and  their 
government  debts  last. 

While  the  presidential  fund  Acts 
contain  no  language  on  interest 
assessment,  federal  common  law  holds 
that  interest  may  be  assessed  on  debts 
owed  the  government,  even  without  a 
statutory  provision  granting  that  power. 
Robinson  v.  Watts  Detective  Agency, 
685  F.2d  729,  741  (1st  Cir.  1982).  cert, 
denied.  459  U.S.  1204  (1983).  In 
particular,  a  statute  is  not  necessary  to 
compel  payment  of  interest  where 
equitable  principles  allow  this.  Young  v. 
Godbe.  82  U.S..  562,  565  (1872). 
The  Commission  has  already 
established  the  precedent  that  it  may 
assess  interest  when  a  presidential 
committee  seeks  a  stay  of  a  repayment 
determination  pending  appeal.  11  CFR 
9007.5(c)(4).  9038.5(c)(4).  One  reason 
cited  by  the  Commission  for  taking  this 
action  was  to  protect  the  Treasury  "by 
helping  to  ensure  that  the  repayment 
challenge  is  a  serious  one  and  not  a 
dilatory  tactic."  Agenda  Document  86- 
118,  Proposed  Revision  of  Title  26 
Regulations  (Nov.  26, 1986).  Another 
was  that,  if  the  candidate  is  earning 
interest  on  the  disputed  repayment 
amount,  the  Treasury  and  not  the 
candidate  should  receive  the  benefit  if 
the  Commission's  repayment 
determination  is  upheld.  Id.  Both 
reasons  are  equally  applicable  in  this 
situation.  . 

By  agreeing  to  certain  conditions, 
including  an  audit  and  appropriate 
repayment,  the  presidential  committees 
have  established  a  contractual 
relationship  with  the  Commission  under 
which  interest  assessment  becomes 
appropriate.  See  West  Virginia  v.  United 
States.  479  U.S.  305.  310  (1987).  Also, 
if  a  debtor-creditor  relationship  is 
established,  "interest  is  allowed  as  a 
means  of  compensating  a  creditor  for 
loss  of  use  of  his  money."  United  States 
v.  United  Drill  and  Tool  Corporation. 
183  F.2d  998,  999  (D.C.  Cir.  1950).  Such 
a  relationship  exists  in  this  context  in 
that,  prior  to  the  receipt  of  public  funds, 
the  candidate  must  agree  to  repay 
unexpended  funds,  money  determined 


to  be  spent  in  an  unqualified  manner, 
and  amounts  received  in  excess  of 
entitlement.  11  CFR  9003.1(b)(6). 
9033.1(b)(7). 

The  interest  currently  assessed  under 
11  CFR  9007.5(c)(4)  and  9038.5(c)(4)  is 
the  greater  of  that  calculated  using  the 
formula  set  forth  at  28  U.S.C.  §  1961  (a) 
and  (b)  for  computing  interest  on  money 
judgments  in  federal  civil  cases,  or  the 
amount  actually  earned  on  the  funds  set 
aside  under  those  sections.  The 
Commission  believes  it  is  appropriate  to 
utilize  a  similar  approach  in  this 
situation.  The  Commission  is  therefore 
adding  new  paragraph  9007.2(d)(3)  to 
provide  that  a  comparable  formula  shall 
be  used  in  assessing  interest  on  late 
repayments  under  section  9007.2. 

Section  9007.3    Extensions  of  Time 

The  Commission  is  amending 
paragraph  (c)  to  include  in  that 
paragraph  the  policy  that,  whenever  11 
CFR  Part  9007  establishes  a  60-day 
response  period,  the  Commission  may 
grant  no  more  than  one  extension  of 
time,  which  extension  shall  not  exceed 
15  days.  The  rules  formerly  provided  for 
a  30  day  response  period.  Materials 
provided  to  the  committees  prior  to  the 
audit  process  explained  that  extensions 
of  time  were  limited  to  a  single,  45  day 
extension.  The  rules  thus  continue  the 
former  75-day  total  response  period,  and 
the  initial  60-day  response  period  may 
result  in  fewer  extension  of  time 
requests. 

Section  9007.5    Petitions  for 
Rehearings;  Stays  of  Repayment 
Determinations 

The  Commission  is  making 
conforming  amendments  to  paragraphs 
(a),  (b).  (c)(l)(ii)  and  (c)(4).  to  reflect 
changes  in  terminology  for  the  audit  and 
repayment  process.  See  discussion  of  11 
CFR  9007.1  and  9007.2,  above. 


Section  9007.7    Administrative  Record 

New  section  9007.7  explains  which 
documents  constitute  the  administrative 
record  for  purposes  of  judicial  review  of 
final  determinations  regarding 
candidate  certification  and  eligibility, 
and  repayment  determinations.  The 
NPRM  had  included  a  lengthy  list  of 
documents  that  usually  form  the  basis  of 
the  administrative  record.  It  also 
indicated  that  certain  items  are  not  part 
of  the  Commission's  decisionmaking 
process,  and  thus  not  part  of  the  record 
on  review. 

One  commenter  expressed  concern 
that  the  Commission  was  trying  to 
impermissibly  restrict  documents  to  be 
included  in  the  administrative  record. 
The  comment  noted  that  judicial  review 
is  based  on  the  whole  record  before  the 
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agency.  Similarly,  another  commenter 
stated  that  the  administrative  record 
should  include  all  materials  that  form 
the  basis  of  the  Commission's  decisions. 
Two  comments  suggested  including 
workpapers  on  which  the  auditors 
relied  in  making  their  calculations  and 
recommendations.  During  the  course  of 
the  audit  and  repayment  processes,  it 
has  been  the  Commission's  practice  to 
provide  committees  with  the  audit  work 
papers  they  need  to  formulate  their 
responses. 

The  Commission  agrees  that  the 
administrative  record  includes  all 
materials  it  considered  in  making  its 
decision,  and  the  final  rules  have  been 
modified  to  reflect  this.  Thus,  it  will 
generally  include  all  documents 
circulated  to  the  Commission  (including 
attachments)  and  materials  referenced 
in  those  documents.  However, 
documents  in  the  files  of  individual 
Commissioners,  or  documents  in  FEC 
employees'  files  which  do  not  constitute 
a  basis  for  the  Commission's  decisions, 
are  not  included  in  the  record.  The 
administrative  record  also  does  not 
include  transcripts  or  tapes  of 
Commission  discussions  of  audit  or 
repayment  matters.  See,  Common  Cause 
V.  Federal  Election  Commission,  676  F. 
Supp.  286,  289  and  n.3  (D.D.C  1986). 
Although  these  materials  may 
sometimes  be  made  available  under  the 
Freedom  of  Information  and 
Government  in  the  Sunshine  Acts,  they 
do  not  provide  an  adequate  explanation 
of  the  reasons  for  the  Commission's 
decisions  because  they  represent  pre- 
decisional  discussions.  Documents 
properly  subject  to  privileges  such  as  an 
attorney-client  privilege,  or  items 
constituting  attorney  work  product,  are 
also  excluded  from  the  administrative 
record. 

The  new  rules  indicate  that 
documents  and  materials  timely 
submitted  by  publicly-funded 
committees  for  Commission 
consideration  are  a  part  of  the 
administrative  record.  Materials  will 
also  be  considered  timely  submitted  if 
they  are  received  within  an  extension  of 
time  granted  by  the  Commission.  It  is 
important  that  committees  avail 
themselves  of  the  opportunity  to  submit 
documents  and  other  materials  in  a 
timely  fashion,  as  they  will  be  deemed 
to  have  admitted  all  specific  findings 
and  conclusions  contained  in  an  audit 
report  or  a  repayment  determination 
unless  they  specifically  contest  those 
findings  and  conclusions  and  provide 
supporting  evidence  and  legal 
arguments  at  the  appropriate  time. 
When  submitting  evidentiary  materials, 
committees  should  keep  in  mind  that 
statements  of  counsel  that  are  not 


supported  by  personal  knowledge  do 
not  constitute  evidence.  Committees 
may  include  in  their  submissions  the 
audit  work  papers  with  which  they  have 
been  provided.  They  need  not  include 
transcripts  or  tapes  of  their  oral 
presentation  to  the  Commission 
regarding  repayment  determinations,  as 
those  materials  are  already  a  part  of  the 
record. 

Section  9008.12    Repayments 

A  conforming  amendment  has  been 
added  to  paragraph  (a)(2).  to  state  that 
the  audit  report  provided  to  the 
convention  committee  that  contains  the 
Commission's  repayment  determination 
will  constitute  notification  for  purposes 
of  the  three-year  notification 
requirement  of  26  U.S.C.  9008(h). 

The  Commission's  rules  governing 
public  financing  of  national  nominating 
conventions  provide  at  11  CFR  9008.11 
that  audits  of  convention  committees 
follow  the  procedures  for  audits  of 
presidential  campaign  committees  set 
forth  at  11  CFR  9007.1  and  9038.1.  The 
former  language  contained  a  reference  to 
the  lAR.  which  is  no  longer  a  part  of 
these  procedures. 

Part  9032— Definitions 

Section  9032.9    Qualified  Campaign 
Expenses 

The  Commission  is  adding  a 
conforming  amendment  to  paragraph  (c) 
of  this  section  to  reflect  the  new 
attribution  of  certain  expenditures 
between  the  primary  and  the  general 
election  limits.  The  amendment  notes 
that  certain  exf>enditures  formerly 
covered  by  this  paragraph  will  not  be 
attributed  under  these  new  guidelines. 
See  discussion  of  11  CFR  9034.4(e), 
below. 

Fart  9033 — Eligibility  for  Payments 

Section  9033. 1     Candidate  and 
Committee  Agreements 

In  the  interests  of  clarity,  the 
Commission  is  adding  a  comma  in  the 
second  sentence  of  11  CFR  9033.1(b)(5). 
Paragraph  (b)(5)  concerns  candidate  and 
committee  agreements  to  furnish  certain 
documentation  to  the  Commission. 

A  conforming  amendment  has  been 
added  to  paragraph  9033.1(b)(7), 
clarifying  that  the  same  candidate  and 
committee  responsibilities  that  attach  to 
an  audit  and  examination  made 
pursuant  to  11  CFR  part  9038  also  attach 
to  part  9039  investigations,  under 
appropriate  circumstances.  See 
discussion  of  part  9039,  below. 

The  final  rules  slightly  reword 
paragraph  (b)(ll)  of  this  section  to  more 
clearly  indicate  that  candidates  must 
agree  to  pay  any  civil  penalties  arising 


from  violations  of  the  FECA.  whether 
provided  for  in  a  conciliation  agreement 
or  imposed  in  a  judicial  proceeding. 

New  paragraph  9033.1(b)(12)  has  been 
added  to  require  presidential  primary 
candidates  to  include  closed  captioning 
in  the  preparation  of  their  television 
commercials,  as  a  precondition  of  their 
receiving  public  funds.  This  amendment 
corresponds  to  new  paragraph 
9003.1(b)(10),  discussed  above.  The 
Legislative  Branch  Appropriations  Act 
of  1992  does  not  specifically  amend  26 
U.S.C.  §  9033,  which  sets  out  the 
eligibility  requirements  for  presidential 
primary  candidates.  However,  the 
Appropriations  Act  does  state  that  the 
closed  captioning  requirement  inserted 
in  26  U.S.C.  §  9003(e)  applies  both  to 
general  election  candidates  and  to 
candidates  who  are  eligible  for  funding 
"under  chapter  96"  of  Title  26  of  the 
United  States  Code,  that  is,  the 
Matching  Payment  Act.  The 
Commission  is  therefore  amending  11 
CFR  9033.1(b)  to  reflect  this  new 
requirement. 

Section  9033.4    Matching  Payment 
Eligibility  Threshold  Requirements 

Former  11  CFR  9033.4(b)  stated  that, 
(n  evaluating  a  candidate's  matching 
fund  submission,  the  Commission  could 
consider  other  relevant  information  in 
its  possession,  including  but  not  limited 
to  past  actions  of  the  candidate  in  an 
earlier  campaign.  This  provision  was 
held  to  exceed  the  Commission's 
statutory  authority  in  LaRouche  v.  FEC, 
996  F.2d  1263  (D.C.  Cir.  1993),  cert, 
denied  114  S.  Ct.  550.  The  Commission 
is  therefore  deleting  this  paragraph  from 
the  rule. 

Section  9033. 1 1     Documentation  of 
Disbursements 

Revised  section  9033.11  follows 
revised  section  9003.5. 

Fart  9034— Entitlements 

Section  9034.4    Use  of  Contributions 
and  Matching  Payments 

Winding  Down  Costs 

The  regulations  at  11  CFR 
9034.4(a)(3)(i)  permit  candidates  to 
receive  contributions  and  matching 
funds,  and  make  disbursements,  for  the 
purpose  of  defraying  winding  dowrn 
costs  over  an  extended  period  after  the 
candidate's  date  of  ineligibility  ("DOI"). 
These  amounts  are  treated  as  qualified 
campaign  expenses,  and  can  result  in 
additional  audit  fieldwork  and 
preparation  of  addenda  to  audit  reports 
to  focus  on  these  receipts  and 
disbursements 

As  part  of  an  effort  to  streamline  and 
shorten  the  audit  process,  the 
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Commission  sought  comment  on  ways 
to  reduce  the  winding  down  time  for 
campaigns.  The  NPRM  suggested 
limiting  the  amount  that  a  candidate 
may  receive  for  winding  down  costs  to 
no  more  than  a  specified  dollar  amount, 
or  a  fixed  percentage  of  the  candidate's 
total  expenditures  during  the  campaign, 
or  a  fixed  percentage  of  total  matching 
funds  certified  for  the  candidate.  The 
NPRM  questioned  whether  campaigns 
that  receive  a  pre-established  dollar 
amount,  but  do  not  use  the  entire 
amount  for  winding  down  costs,  should 
be  permitted  to  retain  the  unspent 
amount.  Alternatively,  comments  were 
sought  on  establishing  a  cutoff  date  after 
which  winding  dovm  expenses  would 
no  longer  be  considered  qualified 
campaign  expenses. 

Several  commenters  and  witnesses 
opposed  limiting  wind  down  costs. 
They  felt  that  basic  fairness  requires 
campaigns  to  have  the  resources 
necessary  to  respond  during  the  audit 
process  and  to  defend  themselves 
against  enforcement  proceedings.  It  was 
also  pointed  out  that  during  this  period, 
campaigns  need  to  be  able  to  verify  the 
proper  payment  of  remaining  bills,  and 
that  it  would  be  a  waste  of  federal  funds 
if  they  were  hampered  in  identifying 
incorrect  bills. 

The  Commission  agrees  that  it  would 
be  quite  difficuU  to  select  an  amount  or 
time  frame  sufficient  to  meet  reasonable 
expenses  incurred  in  winding  down  the 
campaign.  A  limit  on  the  amount  of 
public  funds  available  for  winding 
down  would  provide  the  same 
difficulties  as  a  restriction  on  the  total 
funds  to  be  used  for  wind  down. 
Consequently,  the  final  rules  contain  no 
new  restrictions  on  the  amount  spent  on 
winding  down  or  the  time  taken.  Thus, 
the  Commission  will  continue  to  review 
the  committee's  wind  down  costs  on  a 
case  by  case  basis. 

Post-DOI  Expenses  as  Exempt 
Compliance  Expenses 

New  language  in  section  9034.4(a) 
incorporates  the  current  practice  of 
permitting  publicly-funded  primary 
committees  to  treat  100%  of  salary, 
overhead  and  computer  expenses 
incurred  after  the  candidate's  DOI  as 
exempt  compliance  expenses,  beginning 
with  the  first  full  reporting  period  after 
DOI.  See,  Financial  Control  and 
Compliance  Manual  for  Presidential 
Primary  Candidates  Receiving  Public 
Financing,  p.  25  (January  1992).  Two 
witnesses  and  one  commenter  urged 
adoption  of  this  provision.  Please  note 
that  this  regulation  does  not  apply  to 
expenses  incurred  during  the  period 
between  DOI  and  the  date  on  which  a 


candidate  either  re-establishes  eligibility 
or  ceases  to  continue  to  campaign. 

Gifts  and  Bonuses 

New  language  in  section  9034.4(a) 
and  section  90G4.4(a)  permits  campaign 
committees  to  use  federal  funds  to 
defray  the  costs  of  gifts  for  committee 
staff,  volunteers  and  consultants,  as  long 
as  the  gifts  do  not  exceed  $150  per 
individual  and  as  long  as  all  gifts  do  not 
exceed  $20,000.  This  approach  received 
a  favorable  response  from  one  witness 
and  one  commenter.  It  is  somewhat 
similar  to  a  provision  included  in  the 
public  funding  rules  for  convention 
committees  at  11  CFR  9G08.7(a){4)(xii). 
See  59  PR  33618  (June  29, 1994). 

With  regard  to  bonus  arrangements 
provided  for  in  advance  in  a  written 
contract,  the  NPRM  sought  comments 
on  wfiether  the  amount  of  these  bonuses 
should  be  restricted  to  a  fixed 
percentage  of  the  compensation  paid  as 
provided  by  the  contract,  or  whether 
these  bonuses  should  be  subject  to  the 
overall  $20,000  limit.  A  number  of 
commenters  and  witnesses  opposed 
these  suggestions  on  the  grounds  that 
bonus  decisions  should  remain  within 
the  discretion  of  the  committees; 
primary  campaigns  may  not  know  at  the 
outset  how  much  will  be  available  for 
bonuses;  and  campaigns  may  choose  not 
to  enter  into  written  employment 
contracts.  Some  felt  these  proposals 
were  more  feasible  for  general  election 
committees  than  for  primary  campaigns 
because  the  party  nominees  know  at  the 
outset  what  their  funding  level  will  be 
for  the  general  election.  It  was  also 
suggested  that  all  bonuses  be  paid 
within  ten  days  of  a  committee's  date  of 
ineligibility. 

The  final  rules  have  been  revised  to 
require  that  for  general  election 
campaigns,  bonus  arrangements  must  be 
provided  for  prior  to  the  date  of  the 
general  election  in  a  written  contract, 
and  must  be  paid  during  the 
expenditure  report  period,  which  ends 
thirty  days  after  the  general  election. 
Similarly,  primary  campaigns  must 
make  bonus  arrangements  in  advance 
and  must  pay  bonuses  no  later  than 
thirty  days  after  the  candidate's  DOI. 
These  time  frames  allow  ample  time  for 
campaigns  to  make  decisions  regarding 
bonuses. 

Lost  or  Damaged  Equipment 

The  Commission  is  adding  new 
paragraph  (b)(8)  to  section  9034.4  to 
clarify  that  the  cost  of  lost  or  damaged 
items  may  be  considered  a  nonqualified 
expense  for  purposes  of  these  rules. 
This  change  parallels  new  paragraph 
9004.4(b)(8).  and  is  discussed  in  more 


detail  in  connection  with  section 
9004.4.  above. 

Funding  General  Election  Expenses 
With  Primary  Funds 

The  Presidential  Election  Campaign 
Fund  Act.  the  Presidential  Primary 
Matching  Payment  Account  Act,  and 
Commission  regulations  require  that 
publicly  funded  presidential  candidates 
use  primary  election  funds  only  for 
expenses  incurred  in  connection  with 
primary  elections,  and  that  they  use 
general  election  funds  only  for  general 
election  expenses.  26  U.S.C.  9002(11). 
9032(9);  11  CFR  9002.11.  9032.9.  These 
requirements  are  tied  to  the  overall 
primary  and  general  election 
expenditure  limits  set  forth  at  2  U.S.C. 
441a  (b)  and  (c).  and  at  26  U.S.C. 
9035(a).  See  also  11  CFR  110.8(a). 
9035.1(a)(1). 

Questions  have  arisen  in  recent 
election  cycles  as  to  whether  certain 
expenses  charged  to  primary 
committees  were  in  fact  used  to  benefit 
the  general  election.  Once  a  candidate 
has  secured  enough  delegates  to  win  the 
nomination,  the  focus  of  the  campaign 
may  turn  in  large  part  to  the  general 
election.  However,  it  can  be  difficult  to 
distinguish  between  primary  campaign 
activity,  such  as  that  designed  to  lock 
up  delegates  or  otherwise  related  to  the 
outcome  of  the  primary  campaign,  and 
convention  preparation,  from  activity 
that  is  geared  towards  winning  the 
general  election. 

The  NPRM  sought  general  suggestions 
on  how  best  to  address  this  situation. 
For  example,  it  suggested  that  certain 
expenditures  within  a  set  time  frame 
before  the  date  of  the  candidate's 
nomination  might  be  subject  to  higher 
scrutiny.  In  addition,  the  Notice 
contained  specific  proposals  on  how  to 
treat  capital  assets,  certain  goods  and 
services,  and  supplies  and  materials  in 
this  context;  and  sought  comments  on 
how  other  expenditures,  such  as  those 
for  campaign  related  travel  and  media 
expenses,  should  be  attributed. 
Most  of  the  commenters  who 
addressed  this  issue  favored  a  "bright 
line"  cut-off  date  between  primary  and 
general  election  expenses,  which  would 
give  committees  clear  guidance  as  to 
which  expenses  will  be  attributed  to  the 
primary  election  and  which  to  the 
general  election.  Some  suggested  that 
this  date  be  set  as  the  candidate's  date 
of  ineligibility.  Moreover,  most 
comments  opposed  any  guidelines  or 
presumptions  that  would  require  a 
"case-by-case"  determination  of  how 
certain  expenditures  should  be 
characterized. 

The  Commission  recognizes  that  it 
can  be  difficult  to  select  a  single  "bright 
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line"  date  appropriate  for  all  campaigns 
under  all  circumstances.  Also,  the 
adoption  of  "bright  line"  rules  could  in 
certain  instances  result  in  the  primary 
committee's  subsidizing  the  general 
election  committee,  or  vice  versa. 
Nevertheless,  the  Commission  believes 
this  approach  is  appropriate  with  regard 
to  certain  specific  types  of  expenditures 
that  may  benefit  both  the  primary  and 
the  general  election.  These  include 
expenditures  for  polling;  state  or 
national  offices;  campaign  materials; 
media  production  costs;  campaign 
communications;  and  campaign-related 
travel  costs  [see  also  11  CFR  9034.5. 
depreciation  of  capital  assets,  discussed 
below). 

The  Commission  recognizes  that  there 
could  be  situations  in  which  this 
approach  does  not  accurately  reflect  the 
relative  impact  of  particular 
expenditures.  However,  these 
differences  should  balance  themselves 
out  over  the  course  of  a  lengthy 
campaign.  In  addition,  a  major  factor  in 
the  Commission's  decision  is  the  desire 
to  complete  the  audits  more  quickly  and 
using  fewer  agency  resources.  It  can  be 
extremely  time-  and  labor-intensive  for 
both  the  Commission  and  the 
committees  to  examine  thousands  of 
individual  expenditures,  especially 
where,  as  here,  both  the  timing  and  the 
purpose  of  each  expenditure  is  at  issue. 
Accordingly,  the  Commission  is  adding 
a  new  paragraph  (e)  to  this  section 
partially  deal  with  this  situation. 

The  introductory  language  to  this 
paragraph  notes  that  these  rules  apply 
only  to  campaigns  of  candidates  who 
receive  public  funding  in  both  the 
primary  and  the  general  election. 
Paragraph  (e)(1)  states  the  general  rule 
that  any  expenditure  for  goods  or 
services  that  are  used  exclusively  for 
either  the  primary  or  the  general 
election  campaign  shall  be  attributed  to 
the  limits  applicable  to  that  election. 

Please  note  that  primary  expenditures 
are  also  attributable  to  the  state 
allocation  limits  set  forth  in  11  CFR 
106.2.  Also,  any  expenditures  that  are 
attributed  to  the  general  election  limits 
shall  be  paid  for  with  general  election 
funds. 

Paragraph  (e)(2)  states  that  polling 
expenses  shall  be  attributed  according 
to  when  the  results  of  the  poll  are 
received.  If  the  results  are  received  on 
or  before  the  date  of  the  candidate's 
nomination,  the  expenses  will  be 
considered  primary  election  expenses.  If 
partial  results  are  received  both  before 
and  after  the  date  of  the  candidate's 
nomination,  the  costs  shall  be  allocated 
between  the  primary  and  the  general 
election  limits  based  on  the  percentage 


of  results  received  dunng  each  such 
period. 

A  conforming  amendment  is  also 
being  made  to  11  CFR  9003.4(a)  (see 
discussion  above).  That  paragraph 
formerly  stated  that  certain  polling 
expenses  could  count  against  the 
general  election  limit  regardless  of  when 
the  results  of  the  polling  were  received. 

Paragraph  (e)(3)  addresses  overhead 
expenditures  and  payroll  costs  incurred 
in  connection  with  state  or  national 
campaign  offices,  and  attributes  these 
according  to  when  usage  of  the  office 
occurs.  For  usage  on  or  before  the  date 
of  the  candidate's  nomination,  these 
expenses  are  attributed  to  the  primary 
election,  except  for  periods  when  the 
office  is  used  only  by  persons  working 
exclusively  on  general  election 
campaign  preparations.  The  definition 
of  "overhead  expenditures"  set  forth  in 
11  CFR  106.2(b)(2)(iii)(D)  is 
incorporated  by  reference  into  this 
paragraph. 

Paragraph  (e)(4)  addresses  campaign 
materials,  including  bumper  stickers, 
campaign  brochures,  buttons,  pens  and 
similar  items,  that  are  purchased  by  the 
primary  campaign  and  later  transferred 
to  the  general  election  campaign.  Any 
such  materials  that  are  used  in  the 
general  election  shall  be  attributed  to 
the  general  election  limits.  Materials 
transferred  to  the  general  election 
committee  but  not  used  in  the  general 
election  shall  be  attributed  to  the 
primary  election  limits. 

Paragraph  (e)(5)  states  that  50%  of 
production  costs  for  media 
communications  that  are  broadcast  or 
published  both  before  and  after  the  date 
of  the  candidate's  nomination  shall  be 
attributed  to  the  primary  election  limits, 
and  50%  to  the  general  election  limits. 
Please  note  that  distribution  costs, 
including  such  costs  as  air  time  and 
advertising  space  in  newspapers,  must 
be  paid  for  100%  by  the  primary  or 
general  election  campaign  depending  on 
when  the  communication  is  broadcast 
or  distributed. 

The  Commission  notes  that  the  pre- 
and  post-nomination  communications 
need  not  be  identical  for  this  attribution 
ratio  to  apply.  Obvious  changes  include 
such  matters  as  stating  that  the 
communication  was  "paid  for  by  "  the 
candidate's  general  rather  than  primary 
election  campaign  committee;  and 
references  to  the  candidate  as  the  party's 
actual,  rather  than  potential,  nominee. 
However,  there  are  also  situations  where 
a  communication  is  substantially 
unchanged,  except  for  a  portion  targeted 
to,  for  example,  specific  constituent 
groups  or  different  parts  of  the  country. 
The  Commission  also  intends  to  apply 


the  50/50  attribution  ratio  to  these 
communications. 

Paragraph  (e)(6)  addresses  campaign 
communications,  including 
solicitations,  that  are  not  used  in  both 
the  primary  and  the  general  election.  In 
the  past  questions  have  arisen  as  to 
whether  a  per-DOI  communication  was 
intended  to  influence  the  general 
election,  or  vice  versa  (e.g..  thank  you 
letters  for  primary  contributions  sent 
after  the  date  of  the  candidate's 
nomination). 

Paragraph  (e)(6)(i)  states  that  the  costs 
of  a  solicitation  shall  be  attributed  to  the 
primary  election  or  to  the  General 
Election  Legal  and  Accounting 
Compliance  Fund,  depending  on  for 
which  purpose  the  solicitation  is  made. 

While  candidates  may  not  accept 
private  contributions  to  cover  expenses 
incurred  to  benefit  the  general  election 
campaign,  they  may  solicit 
contributions  for  the  GELAC.  The  rule 
states  that,  if  a  candidate  solicits  funds 
for  both  the  primary  election  and  for  the 
GELAC  in  a  single  communication,  50% 
of  the  cost  of  the  solicitation  shall  be 
attributed  to  the  primary  election,  and 
50%  to  the  GELAC.  Consequently,  the 
primary  committee  must  pay  50%  of  the 
solicitation  costs,  and  the  GELAC  must 
pay  50%. 

Occasionally  a  committee  will  solicit 
contributions  to  retire  a  primary 
election  debt,  and  receive  more  money 
in  response  to  the  solicitation  than  is 
needed  to  pay  off  the  debt.  Under  11 
CFR  9003.3(a)(l)(iv)(C),  the  committee 
may  transfer  such  excess  contributions 
to  the  GELAC  if  proper  redesignations 
are  obtained.  If  a  committee  chooses  to 
seek  redesignations,  the  cost  of  the 
solicitation  shall  be  attributed  to  the 
primary  limits,  while  any  redesignation 
costs  shall  be  paid  by  the  GELAC. 

Paragraph  (e)(6)(ii)  states  that  the 
costs  of  a  communication  that  does  not 
include  a  solicitation  shall  be  attributed 
to  the  primary  or  general  election  limits 
based  on  the  date  on  which  the 
communication  is  broadcast,  published 
or  mailed. 

Paragraph  (e)(7)  states  that 
expenditures  for  campaign-related 
transportation,  food  and  lodging  by  any 
individual,  including  a  candidate,  shall 
be  attributed  according  to  when  the 
travel  occurs.  If  the  travel  occurs  on  or 
before  the  date  of  the  candidate's 
nomination,  the  cost  is  a  primary 
election  expense,  except  that  the  costs 
of  travel  by  a  person  who  is  working 
exclusively  on  general  election 
campaign  preparations  shall  be 
considered  a  general  election  expense 
even  if  the  travel  occurs  before  the 
candidate's  nomination.  Travel  both  to 
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and  from  the  convention  shall  be  a 
primary  expense. 

Sources  of  Repayment 

The  rule  set  out  in  current  paragraph 
9034.4(c)  has  been  moved  to  new 
paragraph  9038.2(a)(4).  Paragraph 
9034.4(c)  has  been  removed  and 
reserved  for  future  use.  This  change 
generally  follows  the  conforming 
amendment  discussed  in  connection 
with  section  9004.4.  above. 

Section  9034.5    Net  Outstanding 
Campaign  Obligations 

NOCO  Statements 

The  final  rules  make  a  number  of 
changes  in  the  requirements  for 
submission  of  NOCO  statements  set  out 
in  section  9034.5.  Paragraph  (b)  is 
amended  to  require  committees 
submitting  NOCO  statements  to  include 
a  breakdown  of  the  estimated  winding 
down  costs  listed  on  the  statement  by 
category  and  time  period.  The 
committee  must  provide  estimates  of 
quarterly  or  monthly  expenses  from  the 
date  of  the  NOCO  statement  until  the 
expected  termination  of  the  committee's 
political  activity.  These  estimates  must 
be  broken  down  into  amounts  for  office 
space  rental,  staff  salaries,  legal 
expenses,  accounting  expenses,  office 
supplies,  equipment  rental,  telephone 
expenses,  postage  and  other  mailing 
costs,  printing,  and  storage. 

One  commenter  noted  that  it  can  be 
difficuh  to  estimate  winding  down  costs 
until  well  into  the  audit  process, 
because  the  committee  continues  to 
receive  bills,  and  also  because  it  is  not 
clear  what  issues  will  arise  until  the 
audit  is  underway. 

The  Commission  recognizes  that  the 
winding  down  figures  on  a  committee's 
NOCO  statements  are,  by  necessity, 
estimates  of  anticipated  expenses. 
However  the  Commission  has  decided 
to  require  a  breakdown  of  these 
expenses  in  order  to  obtain  more 
meaningful  information  than  is  obtained 
under  the  existing  rule.  Currently,  many 
NOCO  statements  list  the  candidate's 
estimated  necessary  winding  down 
costs  as  a  single  lump  sum.  Requiring 
the  breakdown  will  help  the 
Commission  determine  whether  the 
candidate  is  entitled  to  receive  the 
entire  estimated  amount. 

The  final  rules  also  revise  the 
schedule  for  submission  of  revised 
NOCO  statements.  Under  the  current 
rules,  candidates  are  required  to  submit 
a  revised  NOCO  statement  with  each 
matching  pa>'ment  request  submitted 
after  DOI.  The  proposed  rules  would 
have  required  candidates  to  submit  an 
additional  revised  NOCO  statement  just 


before  the  date  when  matching  fund 
payments  will  be  certified,  on  a  date  to 
be  published  by  the  Commission.  The 
additional  statement  would  be  used  to 
ensure  that  the  amount  of  matching 
funds  certified  accurately  reflects  the 
committee's  financial  situation  at  the 
time  of  certification.  One  commenter 
thought  this  additional  requirement 
would  be  burdensome  and  will  not 
solve  the  problem  identified  in  the 
NPRM. 

The  Commission  believes  that 
requiring  two  revised  NOCO  statements 
for  each  matching  payment  submission 
is  unnecessary.  Consequently,  the  final 
rules  change  the  Commission's  current 
policy  of  requiring  candidates  to  submit 
a  revised  NOCO  statement  at  the  time  of 
each  post-DOI  matching  payment 
submission.  Instead,  the  final  rules 
require  the  candidate  to  submit  a 
certification  that  his  or  her  remaining 
net  outstanding  campaign  obligations 
equal  to  or  exceed  the  amount 
submitted  for  matching.  If  the  candidate 
so  certifies,  the  Commission  will 
process  the  matching  payment 
submission. 

The  candidate  must  then  submit  a 
revised  NOCO  statement  just  before  the 
next  regularly  scheduled  payment  date, 
on  a  date  to  be  determined  and 
published  bv  the  Commission  in  the 
Federal  Ref^ster.  The  statement  must 
reflect  the  financial  status  of  the 
campaign  as  of  the  close  of  business 
three  business  days  before  the  due  date, 
and  must  also  contain  a  brief 
explanation  of  each  change  in  the 
committee's  assets  and  obligations  from 
the  most  recent  NOCO  statement.  This 
will  allow  the  Commission  to  adjust  the 
committee's  certification  to  reflect  any 
change  in  the  committee's  financial 
position  that  occurs  after  submission  of 
the  initial  matching  payment  request. 
Thus,  the  amount  certified  will  be  closer 
to  the  committee's  actual  entitlement, 
reducing  the  need  to  seek  subsequent 
repayment. 

This  revised  schedule  is  set  out  in 
paragraphs  9034.5(f)  (1)  and  (2)  of  the 
final  rules.  Paragraph  9034.5(f)(2)  of  the 
former  rules  has  been  renumbered  as 
paragraph  (f)(3).  withput  revision. 

The  Commission  notes  that,  while  the 
additional  information  required  should 
increase  thfe  accuracy  of  the  matching 
fund  certifications,  as  u^der  the  current 
practice,  the  Commission  will  not 
approve  NOCO  statements  when  they 
are  submitted.  Thus,  although  the  new 
rules  will  often  reduce  the  size  of  a 
committee's  repayment,  the 
Commission  will  continue  to  seek 
repayment  under  appropriate 
circumstances. 


Capital  Assets 

The  Commission  is  amending 
paragraph  (c)(1)  of  this  section  to 
provide  for  a  standard  40%  depreciation 
of  capital  assets  that  are  received  by  a 
primary  campaign  committee  prior  to 
the  candidate's  DOI  and  subsequently 
sold  to  the  general  campaign  committee 
or  to  another  entity. 

The  former  rule  set  forth  the  40% 
depreciation  allowance,  but  allowed  a 
higher  depreciation  for  particular  item  if 
the  committee  demonstrated  through 
documentation  that  the  asset's  fair 
market  value  was  lower.  However,  there 
was  no  corresponding  provision  for  the 
Commission  to  document  a  higher  fair 
market  value.  The  NPRM  proposed  that 
the  40%  figure  be  subject  to  both 
increase  and  decrease,  under 
appropriate  circumstances.  Most  of 
those  who  commented  on  this  issue 
opposed  this  change,  which  the 
Commission  had  proposed  to  more 
accurately  reflect  its  experience  in 
dealing  with  this  situation. 

Consistent  with  its  approach  to  other 
expenditures  that  can  be  attributed  to 
both  the  primary  and  the  general 
election  limits  (see  discussion  of  11  CFR 
9034.4(e),  above),  the  Commission  is 
adopting  a  "bright  line"  40% 
depreciation  figure  for  capital  assets  that 
are  used  in  both  the  primary  and  the 
general  election  campaigns.  While  the 
Commission  recognizes  that  there  may 
be  instances  in  which  the  40%  figure  is 
too  low.  there  are  also  situations  in 
which  that  figure  may  be  too  high.  The 
Commission  believes  that  in  many 
instances  there  differences  will  balance 
themselves  out  over  the  course  of  a 
lengthy  campaign.  Also,  given  the 
number  of  capital  assets  involved  in  a 
typical  campaign,  it  can  be  time-  and 
labor-intensive  for  both  the  Commission 
and  the  committee  to  handle  these  on  a 
case-by-case  basis. 

Please  note  that  the  term  "capital 
asset"  includes  components  of  a  system 
used  as  a  whole  and  purchased  at  the 
same  time  at  a  cost  exceeding  $2000, 
even  if  individual  system  components 
cost  less  than  $2000. 

Section  9034.6    Expenditures  for 
Transportation  and  Services  Made 
Available  to  Media  Personnel: 
Reimbursements 

Section  9034.6  has  been  reorganized 
with  minor  substantive  changes.  These 
revisions  are  the  same  as  those  made  to 
section  9004.6,  the  parallel  provision  for 
general  election  committees.  See  the 
discussion  of  section  9004.6,  above. 
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Section  9034.7    Allocation  of  Travel 
Expenditures 

The  changes  in  section  9034.7  follow 
the  changes  to  section  9004.7 

Part  9036— Review  of  Submission  and 
Certification  of  Payments  by 
Commission 

Section  9036.2    Additional 
Submissions  for  Matching  Fund 
Payments 

Complete  Contributor  Identification 

Treasurers  of  political  committees, 
including  authorized  committees  of 
presidential  candidates,  are  required  by 
2  U.S.C.  §§432(i)  and  434(b)  to  use  their 
best  efforts  to  obtain,  maintain  and 
report  the  name,  address,  occupation 
and  employer  of  all  contributors  who 
give  over  $200  per  calendar  year.  The 
Commission  recently  issued  revised 
rules  regarding  this  reporting  obligation. 
See  58  FR  57725  (Oct.  27,  1993).  During 
that  rulemaking,  two  commenters 
suggested  revising  11  CFR  9036.2  so  that 
presidential  primary  candidates  would 
only  receive  matching  funds  for 
contributions  exceeding  $200  that  also 
contain  complete  contributor 
information.  While  full  contributor 
identifications  are  required  for  such 
contributions  in  threshold  submissions 
under  11  CFR  9036.1(b),  they  have  not 
been  required  under  11  CFR 
9036.2(b)(l)(v)  for  additional 
submissions  for  matching  funds. 
Accordingly,  the  Commission  sought 
comment  on  whether  to  delete  section 
9036.2(b)(l)(v).  thereby  requiring 
complete  contributor  information  for  all 
matchable  contributions  exceeding 
$200.  In  the  alternative,  comments  were 
sought  on  only  matching  these 
contributions  if  committees  can  provide 
evidence  demonstrating  they  made  their 
best  efforts  to  obtain  the  information. 

There  was  no  consensus  among  the 
commenters  and  witnesses  who 
addressed  this  issue.  Some  felt  that  the 
public  has  a  right  to  complete  disclosure 
of  this  information  when  its  money  is 
given  to  presidential  candidates,  and 
that  there  is  no  rational  basis  for  the 
distinction  between  threshold 
submissions  and  subsequent  requests 
for  matching  funds.  They  cited  figures 
from  the  1992  election  cycle  to  argue 
that  some  candidates  did  not  take  the 
disclosure  statutes  seriously.  Others 
pointed  out  that  the  new  best  efforts 
rules  are  intended  to  resolve  this  issue, 
and  that  it  would  be  onerous  for 
committees  to  show  during  the 
matching  submission  process  that  they 
have  satisfied  the  new  best  efforts  rules. 
Some  felt  that  contributors  should  not 
be  forced  to  forego  their  privacy  rights 


in  order  to  have  their  contributions 
matched.  Hence,  they  argued  that 
vigorous  enforcement  of  the  new  best 
efforts  rules  is  the  appropriate  course  of 
action. 

For  several  reasons,  the  Commission 
has  decided  not  to  change  the  current 
requirements  regarding  matchability  of 
contributions  from  individuals.  First, 
the  Commission  has  seen  a  significant 
increase  in  the  reporting  of  occupation 
and  employer  since  the  best  efforts 
regulations  were  revised.  For  example,  a 
comparison  of  authorized  committee 
reports  for  April-September  1992  with 
reports  for  April-September  1994, 
shows  the  number  of  itemizable 
contributions  from  individuals  which 
lacked  information  on  thd  contributor's 
principal  place  of  business  decreased 
from  17%  to  10%.  Thus,  it  is  premature 
to  conclude  that  further  measures  are 
needed  to  enhance  disclosure. 
Secondly,  it  is  not  a  efficient  use  of 
Commission  resources  to  verify  this 
information  during  the  jnatching  fund 
submission  process.  Doing  so  would 
slow  down  an  already  time-constrained 
process.  Moreover,  the  reasons  for 
requiring  occupation  and  employer  in 
threshold  submissions  do  not  apply  to 
additional  submissions.  Occupation  and 
employer  information  are  necessary  for 
threshold  submissions  to  ensure  that 
candidates  have  met  the  eligibility 
requirements  by  having  received 
matchable  contributions  of  at  least 
$5000  from  contributors  in  at  least  20 
states. 

Use  of  Digital  Imaging  for  Matching 
Fund  Submissions 

Several  questions  were  also  raised 
regarding  the  possibility  that 
committees  may  wish  to  submit 
contributions  for  matching  through  the 
use  of  digital  imaging  technology  such 
as  computer  CD  ROMs,  instead  of 
submitting  paper  photocopies  of  checks 
and  deposit  slips.  One  witness  urged  the 
Commission  to  allow  committees  to 
have  this  option.  Accordingly,  new 
language  has'been  added  to  paragraph 
(a)(l)(vi)  of  section  9036.2  to  let 
committees  provide  digital  images  of 
contributions,  but  not  to  require  that 
they  do  so.  If  they  choose  this  option, 
the  Commission  may  require 
committees  to  supply  the  Commission 
with  the  equipment  needed  to  read  the 
digital  data  at  no  cost  to  the 
Commission.  One  witness  stated  that 
this  was  a  reasonable  condition.  Given 
the  variety  of  sources  providing  this 
technology,  if  is  not  feasible  for  the 
Commission  to  purchase  all  the 
equipment  that  different  committees 
might  wish  to  use.  The  new  language 
also  specifies  that  the  digital 


information  committees  provide  must 
include  an  image  of  each  contribution 
received  and  imaged  during  the  period 
covered  by  the  matching  fund 
submission,  not  just  matchable 
contributions.  As  a  practical  matter,  it 
may  be  simpler  for  committees  to 
include  all  contributions  on  CD  ROMs 
rather  than  separating  out  the 
nonmatchable  ones.  This  approach  will 
have  the  additional  benefit  of  enabling 
the  Commission's  audit  staff  to  begin 
examining  contributions  at  an  earlier 
point,  which  should  speed  up  the  audit 
process.  The  Commission  may  seek 
verification  from  the  committee's  bank 
or  from  contributors  pursuant  to  11  CFR 
9039  if  the  Commission  is  unable  to 
resolve  questions  regarding  the  digital 
images  submitted. 

While  the  Commission  is  approving 
the  submission  of  contribution 
information  using  computerized  digital 
imaging  technology,  it  is  not  changing 
the  requirements  regarding  the 
submission  of  disbursements 
documentation.  Previously,  the 
Commission  has  concluded  that  the 
retention  of  microfilm  records  satisfies 
the  documentation  requirements  of  2 
U.S.C.  §  432(c),  and  that  for  electronic 
transfers,  committees  may  keep  records 
in  the  form  of  computerized  magnetic 
media.  AOs  1994-40  and  1993-4. 
However,  these  advisory  opinions 
addressed  fairly  limited  record  retention 
issues,  and  did  not  address  or  resolve 
issues  regarding  the  use  of  digital 
imaging  technology  to  satisfy  the 
requirements  of  11  CFR  9003.5  or 
9033.11. 

Section  9036.5    Determination  of 
Ineligibility  Date 

A  conforming  amendment  has  been 
added  to  paragraph  9036.5(a),  clarifying 
that  the  procedures  of  section  9036.5 
apply  to  matching  fund  resubmissions 
made  pursuant  toll  CFR  part  9036  and 
those  prompted  by  an  inquiry  under  11 
CFR  part  9039,  under  appropriate 
circumstances.  See  discussion  below. 

Part  9037— Payments  and  Reporting 

Section  9037.4    Alphabetized 
Schedules 

The  final  rules  include  new  section 
9037.4,  which  follows  new  section 
9006.3. 

Part  9038 — Examination  and  Audits 

Section  9038.1     Audit 

The  amendments  to  this  section 
follow  those  made  to  section  9007.1. 
above. 
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Section  9038.2    Repayments 
Repayment  Ratio 

Section  9038.2(b)(2)  of  the  current 
rules  requires  candidates  to  repay 
amounts  received  from  the  matching 
payment  account  that  are  used  for  non- 
qualified campaign  expenses.  The 
amount  of  the  repayment  is  determined 
by  multiplying  the  total  amount  of  non- 
qualified campaign  expenses  by  the 
candidate's  repayment  ratio.  The 
repayment  ratio  is  the  ratio  of  matching 
funds  received  by  a  candidate  to  the 
candidate's  total  deposits.  Under  the 
current  rules,  the  repayment  ratio  is 
determined  as  of  the  candidate's  date  of 
ineligibility. 

The  new  rule  changes  the  date  for 
determining  a  candidate's  repayment 
ratio  from  the  date  of  ineligibility  to  90 
days  after  the  date  of  ineligibility.  Under 
the  new  rule,  the  Commission  will 
multiply  the  amount  of  non-qualified 
campaign  expenses  by  the  ratio  of 
matching  funds  to  total  deposits 
received  as  of  90  days  after  the 
candidate's  date  of  ineligibility,  in  order 
to  determine  the  amount  the  candidate 
must  repay  for  using  matching  funds  for 
non-qualified  campaign  expenses. 

The  new  rule  generates  a  repayment 
ratio  that  more  accurately  reflects  the 
mix  of  public  funds  and  private 
contributions  received  during  the 
campaign,  particularly  for  a  candidate 
who  receives  significant  amounts  of 
private  contributions  after  his  or  her 
date  of  ineligibility.  By  taking  private 
contributions  received  within  90  days  of 
DOI  into  account  when  determining  a 
candidate's  repayment  ratio,  the  new 
rule  will  likely  reduce  the  radio,  thereby 
reducing  the  amount  of  the  candidate's 
repayment. 

This  approach  is  also  more  consistent 
with  the  statute  when  applied  to  a 
candidate  who  does  not  receive 
matching  payments  until  after  his  or  her 
date  of  ineligibility.  Section  9038(b)(2) 
of  the  Matching  Payment  Act  requires  a 
candidate  who  uses  public  funds  for 
non-qualified  campaign  expenses  to 
repay  a  portion  of  the  public  funds  he 
or  she  received  to  the  Treasury. 
However,  when  section  8038.2(b)(2)  of 
the  current  regulations  is  applied  to  a 
candidate  who  does  not  receive 
matching  payments  until  after  his  or  her 
DOI,  it  arguably  generates  a  repayment 
ratio  of  zero.  Thus,  it  does  not  require 
the  candidate  to  make  a  repayment, 
even  if  the  candidate  incurred 
numerous  non-qualified  campaign 

expenses. 

The  new  rule  takes  these  post-DOI 
matching  payments  into  account, 
thereby  generating  a  ratio  that  is  greater 
than  zero  and  more  accurately  reflects 


the  mix  is  greater  than  zero  and  more 
accurately  reflects  the  mix  of  matching 
payments  and  private  contributions 
actually  received.  As  a  result,  publicly- 
funded  candidates  that  incur  non- 
qualified campaign  expenses  will  be 
required  to  make  a  repayment,  even  if 
they  do  not  receive  any  public  funds 
until  after  their  date  of  inelieibilitv. 
In  approving  this  approach  for  the 
final  rules,  the  Commission  rejected  an 
alternative  approach  set  out  in  the 
NPRM.  The  alternative  approach  would 
treat  all  matching  funds  certified  in 
response  to  matching  payment 
submissions  received  before  the 
candidate's  DOI  as  if  they  were  certified 
before  the  candidate's  DOI.  This  would 
result  in  a  repayment  ratio  of  greater 
than  zero  that  could  be  used  to 
determine  a  repayment  amount  under 
section  9038(b)(2)  of  the  statute. 
However,  this  approach  would  only 
address  the  zero  repayment  situation 
outlined  above.  Since  determining  the 
repayment  ratio  90  days  after  DOI 
addresses  both  situations,  the 
Commission  has  incorporated  this 
approach  into  the  final  rules. 

In  an  effort  to  improve  clarity,  the 
final  rules  break  the  last  three  sentences 
of  this  section  into  two  separate 
paragraphs.  The  Commission  received 
no  comments  on  this  provision. 

Income  Derived  From  the  Use  of  Surplus 
Public  Funds 

Paragraph  9038.2(b)(4)  has  been 
revised  to  indicate  that  the  Commission 
may  determine  that  income  resulting 
from  any  use  of  surplus  public  funds 
after  the  candidate's  DOI.  less  taxes, 
paid,  shall  be  paid  to  the  Treasury.  This 
change  parallels  the  changes  made  to 
sections  9004.5  and  9007.2(b)(4). 
discussed  above. 

Further  Streamlining  the  Audit  Process 
The  amendments  to  the  audit  process 
contained  in  this  section  follow  those 
made  to  section  9007,2(d).  above. 


Conforming  Amendments 

A  conforming  amendment  has  been 
added  to  paragraph  9038.2(c)(1),  to 
clarify  that  the  repayment  procedures 
followed  by  the  Commission  in 
connection  with  an  11  CFR  part  9038 
examination  or  audit  also  apply  to  an  11 
CFR  part  9039  examination  or  audit.  See 
discussion  of  Part  9039,  below. 

The  amendments  to  paragraph  (d)  of 
this  section  are  identical  to  those  made 
to  11  CFR  9007.2,  discussed  above. 

Section  9038.4    Extensions  of  Time 

The  amendment  to  this  section 
follows  that  made  to  section  9007.3, 
above. 


Section  9038.5    Petitions  for  Rehearing; 
Stays  of  Repayment  Determinations 

The  amendments  to  this  section 
follow  those  made  to  section  9007.5, 
above. 
Section  9038.7    Administrative  Record 

This  section  generally  follows  new 
section  9007.7. 

Part  9039 — Review  and  Investigation 
Authority 

Section  9039.3    Examinations  and 
Audits;  Investigations 

The  Commission's  review  and 
investigatory  authority  for  administering 
the  matching  fund  program  is  set  forth 
at  26  U.S.C.  §  9039(b).  In  carrying  out 
these  responsibilities,  the  Commission 
must  perform  a  continuing  review  of 
candidate  and  committee  reports  and 
submissions,  and  other  relevant 
information.  Regulations  implementing 
these  requirements  are  found  at  11  CFR 
part  9039. 

For  the  most  part  the  Commission's 
review  is  routine,  carried  out  in 
accordance  with  the  eligibility,  audit 
and  repayment  procedures  contained 
elsewhere  in  the  regulations.  Section 
9039(b)  and  its  implementing 
regulations  provide  authority  to  conduct 
audits  and  investigations  in  situations 
other  than  those  addressed  by  26  U.S.C. 
§  9038, 11  CFR  part  9038.  2  U.S.C. 
§437gand  11  CFR  part  111.  To  date, 
most  of  these  situations  have  involved 
issues  relating  to  a  candidate's 
continuing  eligibility  or  the  amount  of 
his  or  her  entitlement  during  the  course 
of  the  campaign,  although  they  can  also 
involve  a  post-election  inquiry. 

Section  9039.3  of  the  regulations 
describes  how  examinations,  audits  and 
investments  are  conducted  in  these 
inquiries.  However,  the  prior  section 
did  not  address  the  actions  that  may  be 
taken  at  the  conclusion  of  any  such 
action.  The  Commission  is  therefore 
adopting  new  paragraph  9039.3(b)(4)  for 
that  purpose. 

This  new  paragraph  states  that,  if  the 
Commission  decides  to  take  no  further 
action  in  a  part  9039  case,  the 
candidates(s)  and  committee(s)  involved 
will  be  so  notified.  If  the  Commission 
decides  to  take  further  action,  such 
action  will  follow  as  closely  as  possible 
the  procedures  already  in  place  for 
comparable  situations.  Specifically,  if 
the  inquiry  results  in  an  adjustments  to 
the  amount  of  certified  matching  funds, 
the  procedures  set  forth  at  1 1  CFR 
9036.5  shall  be  followed.  If  the  inquiry 
coincides  with  an  audit  undertaken 
pursuant  to  11  CFR  9038.1.  the 
information  obtained  in  the  inquiry  will 
be  utilized  as  part  of  the  repayment 


determination.  If  the  inquiry  results  in 
an  initial  or  additional  repayment 
determination,  whether  or  not  this 
coincides  with  a  Commission  audit,  the 
procedures  set  forth  at  11  CFR  9038.2. 
9038.4  and  9038.5  shall  be  followed. 

The  new  rules  also  include 
conforming  amendments  to  11  CFR 
9033.1(b)(7),  9036.5(a),  and  9038.2(c)(1). 

Additional  Issues 

The  Commission  considered  other 
proposals  in  the  course  of  this 
rulemaking  that  it  did  not  ultimately 
incorporate  into  the  final  rules.  A 
summary  of  these  proposals  follows. 

Convention  Expenses  of  Ineligible 
Candidates 

The  Commission  also  sought 
comments  in  the  NPRM  on  whether 
expenses  incurred  by  losing  primary 
election  candidates  in  attending  their 
party's  national  nominating  convention 
should  be  considered  a  qualified 
campaign  expense  under  11  CFR  9032.9. 
Such  attendance  can  provide  a  defeated 
candidate  the  opportunity  to  continue  to 
fundraise  and  to  maintain  contact  with 
his  or  her  pledged  convention  delegates. 

The  Commission  has  decided  for 
several  reasons  not  to  take  this  action. 
Qualified  campaign  expenses  are 
defined  in  the  Matching  Payment  Act  at 
26  U.S.C.  §  9032(9)(A)  as  those 
"incurred  by  a  candidate,  or  by  his 
authorized  committee,  in  connection 
with  his  campaign  for  nomination  for 
election."  This  definition  seemingly 
does  not  apply  to  those  no  longer 
seeking  the  presidential  nomination. 

Also,  the  purpose  of  the  10%  rule  set 
forth  at  11  CFR  9033.5(b).  under  which 
a  candidate  becomes  ineligible  for 
additional  funding  on  the  30th  day 
following  the  date  of  the  second 
consecutive  primary  election  in  which 
he  or  she  receives  less  than  10%  of  the 
popular  vote,  is  to  discontinue  funding 
of  candidates  who  have  not  received 
substantial  support  foUovring  their 
initial  establishment  of  eligibility. 
Allowing  them  to  obtain  additional 
funding  at  a  later  point  in  the  process 
would  undercut  this  purpose. 

Under  11  CFR  9034.1(b).  candidates 
can  already  count  fundraising  expenses 
incurred  following  their  DOI,  including 
those  incurred  at  a  national  nominating 
convention,  as  qualified  campaign 
expenses  as  part  of  their  winding  down 
costs.  The  Commission  notes,  however, 
that  only  those  expenses  directly  related 
to  fundraising  qualify  as  qualified 
campaign  expenses  under  this  section. 
Creating  an  additional  window  of 
eligibility  during  the  wind  down  period 
could  substantially  lengthen  and 
complicate  the  audit  process. 


Treating  Matching  Payments  as  an 
Entitlement 

One  commenter  ui^ed  the 
Commission  to  treat  the  matching 
payment  program  as  more  of  an 
entitlement  program.  This  commenter 
argued  that  the  entitlement  of  a 
candidate  who  remains  eligible  for 
matching  payments  until  the 
nominating  convention  should  not  be 
limited  by  the  candidate's  net 
outstanding  campaign  obligations. 
Instead,  such  a  candidate  should  be 
entitled  to  receive  matching  funds  for 
all  matchable  contributions  received,  up 
to  fifty  percent  of  the  expenditure 
limitation.  See  26  U.S.C.  §  9034(b),  11 
CFR  9034.1(d).  The  commenter  said  that 
the  Commission  should  match  all 
qualifying  contributions  submitted  by 
such  a  candidate  for  matching,  up  to 
fifty  percent  of  the  limitation,  and  then 
seek  a  ratio  surplus  repayment  once  all 
campaign  obligations  have  been 
satisfied. 

However,  this  approach  is 
inconsistent  with  the  Matching  Payment 
Act.  Although  the  Act  limits  a 
candidate's  overall  entitlement  to  fifty 
percent  of  the  expenditure  limitation, 
the  Act  also  further  limits  entitlement 
for  candidates  who  become  ineligible. 
Ineligible  candidates  are  limited  to 
matching  payments  for  their  net 
outstanding  campaign  obligations.  26 
U.S.C.  §  9033(c)(2).  See  11  CFR 
9034.1(b).  All  candidates  for  the 
nomination  become  ineligible  when  the 
party  makes  its  nomination,  because 
they  can  no  longer  be  "seeking"  a 
nomination  that  has  already  been 
awarded.  See  26  U.S.C.  §  9033(b)(2). 
Thus,  a  candidate's  post-convention 
entitlement  is  limited  to  his  or  her 
NOCO.  even  if  the  candidate  was 
eligible  at  the  time  the  convention 
began. 

If  the  commenter's  suggestion  were 
adopted,  a  candidate  who  was  still 
eligible  at  the  time  of  the  convention 
could  submit  a  large  matching  payment 
request  after  the  nomination  was 
awarded  and  have  that  request  fully 
matched,  even  if  the  campaign  had  no 
debts  outstanding  at  the  time  the  funds 
were  certified.  The  funds  received 
would  be  treated  as  surplus  funds  rather 
than  funds  received  in  excess  of 
entitlement.  Thus,  the  committee  would 
only  be  required  to  repay  a  portion  of 
the  funds  under  the  surplus  repayment 
rules.  Such  a  result  would  frustrate  the 
purposes  of  the  Matching  Payment  Act, 
which  requires  a  full  repayment  of  any 
funds  received  by  a  candidate  who  has 
no  further  entitlement  on  the  date  of 
certification.  26  U.S.C.  §  9038(b)(1).  See 
11  CFR  9038.2(b)(1). 


The  Commission  Slso  notes  that  this 
issue  is  the  subject  of  ongoing  litigation. 

Certification  of  No  Effect  Pursuant  to  5 
U.S.C  §  605(b)  (Regulator)-  Flexibility 
Act) 

The  attached  final  rules,  if 
promulgated,  will  not  have  a  significant 
egonomic  impact  on  a  substantial 
number  of  small  entities.  The  basis  for 
this  certification  is  that  few,  if  any, 
small  entities  will  be  affected  by  these 
final  rules.  Further,  any  small  entities 
affected  are  already  required  to  comply 
with  the  requirements  of  the 
Presidential  Election  Campaign  Fund 
Act  and  the  Presidential  Primary 
Matching  Payment  Account  Act  in  these 
areas. 

List  of  Subjects 

11  CFR  Part  106 

Campaign  funds.  Political  candidate. 
Political  committee  and  parties. 
Reporting  and  recordkeeping 
requirements. 

1 1  CFR  Parts  9002-9004 

Campaign  funds.  Elections.  Political 
candidates. 

1 1  CFR  Parts  9006-9007 

Administrative  practice  and 
procedure.  Campaign  funds.  Elections, 
Political  candidates.  Reporting 
requirements. 

1 1  CFR  Part  9008 

Campaign  funds.  Political  committees 
and  parties.  Reporting  and 
recordkeeping  requirements. 

1 1  CFR  Parts  9032-9034 

Campaign  funds,  Elections.  Political 
candidate. 

1 1  CFR  Parts  9036-9039 

Administrative  practice  and 
procedure.  Campaign  funds.  Political 
candidates. 

For  the  reasons  set  out  in  the 
preamble,  subchapters  A,  E  and  F  of 
chapter  I  of  title  11  of  the  Code  of 
Federal  Regulations  are  amended  as 
follows: 

PART  106— ALLOCATIONS  OF 
CANDIDATE  AND  COMMITTEE 
ACTIVITIES 

1.  The  authority  citation  for  part  106 
continues  to  read  as  follows: 

Authority:  2  U.S.C.  438(a)(8).  441a(b). 
441alg). 

2.  Section  106.2  is  amended  by 
adding  a  sentence  to  the  end  of 
paragraph  (a)(1).  to  read  as  follows: 
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§  106^    Stata  allocation  of  expenditures 
Incurred  by  authorized  committees  of 
presidential  printary  candidates  receiving 
matching  funds. 

(al  *  *  • 

(1)  *  •  *  Expenditures  required  to  be 

allocated  to  the  primary  election  under 

11  CFR  9034.4(e)  shall  also  be  allocated 

to  particular  states  in  accordance  with 

this  section. 


PART  9002— DEnNmONS 

3.  The  authority  citation  for  part  9002 
continues  to  read  as  follows: 

Authority:  26  U.S.C  9002  and  9009(b). 

4.  Paragraph  (c)  of  §9002.11  is 
amended  by  revising  the  first  sentence 
to  read  as  follows: 

§  9002.1 1    Qualified  campaign  expense. 

•        •        •        *         • 

(c)  Except  as  provided  in  11  CFR 
9034.4(e).  expenditures  inciured  either 
before  the  beginning  of  the  expenditure 
report  period  or  after  the  last  day  of  a 
candidate's  eligibility  will  be 
considered  qualified  campaign  expenses 
if  they  meet  the  provisions  of  11  CFR 
9004.4(a).  *  •  * 

PART  9003— ELIGIBILITY  FOR 
PAYMEKTS 

5.  The  authority  citation  for  part  9003 
continues  to  read  as  follows: 

Authority:  26  U.S.C.  9003  and  9009(b). 

6.  In  §  9003.1,  the  introductory  text  of 
paragraph  (b)  is  republished,  paragraphs 
(b)(4)  and  (b)(9)  are  revised,  and  new 
paragraph  (b)(10)  is  added,  to  read  as 
follows: 

§  9003. 1    Candidate  and  committee 
agreements. 

•        •        •        *        • 

(b)  Conditions.  The  candidates  shall: 
***** 

(4)  Agree  that  they  and  their 
authorized  committee(s)  will  keep  and 
furnish  to  the  Commission  all 
documentation  relating  to  receipts  and 
disbursements  including  any  books, 
records  (including  bank  records  for  all 
accounts),  all  documentation  required 
by  this  subchapter  (including  those 
required  to  be  maintained  under  11  CFR 
9003.5).  and  other  information  that  the 
Commission  may  request.  If  the 
candidate  or  the  candidate's  authorized 
committee  maintains  or  uses 
computerized  information  containing 
any  of  the  categories  of  data  listed  in  11 
CFR  9003.6(a).  the  committee  will 
provide  computerized  magnetic  media, 
such  as  magnetic  tapes  or  magnetic 
diskettes,  containing  the  computerized 
information  that  meets  the  requirements 


of  11  CFR  9003.6(b)  at  the  times 
specified  in  11  CFR  9007.1(b)(1).  Upon 
request,  documentation  explaining  the 
computer  system's  software  capabilities 
shall  be  provided,  and  such  personnel 
as  are  necessary  to  explain  the  operation 
of  the  computer  system's  software  and 
the  computerized  information  prepared 
or  maintained  by  the  committee  shall 
also  be  made  available. 

(9)  Agree  that  they  and  their 
authorized  committee(s)  shall  pay  any 
civil  penalties  included  in  a  conciliation 
agreement  or  otherwise  imposed  under 
2  U.S.C.  43 7g  against  the  candidates, 
any  authorized  committees  of  the 
candidates  or  any  agent  thereoL 

(10)  Agree  that  any  television 
commercial  prepared  or  distributed  by 
the  candidate  or  the  candidate's 
authorized  committee(s)  will  be 
prepared  in  a  manner  which  ensures 
that  the  commercial  contains  or  is 
accompanied  by  closed  captioning  of 
the  oral  content  of  the  commercial  to  be 
broadcast  in  line  21  of  the  vertical 
blanking  interval,  or  is  capable  of  being 
viewed  by  deaf  and  hearing  impaired 
individuals  via  any  comparable 
successor  technology  to  line  21  of  the 
vertical  blanking  interval. 

7.  Section  9003.3  is  revised  to  read  as 
follows: 

§9003.3    Allowable  contributions. 

(a)  Legal  and  accounting  compliance 
fund — major  party  candidates. 

(1)  Sources,  (i)  A  major  party 
candidate  may  accept  contributions  to  a 
legal  and  accounting  comphance  fund  if 
such  contributions  are  received  and 
disbursed  in  accordance  with  this 
section.  A  general  election  legal  and 
accounting  compliance  fund  ("GELAC") 
may  be  established  by  such  candidate 
prior  to  being  nominated  or  selected  as 
the  candidate  of  a  political  party  for  the 
office  of  President  or  Vice  President  of 
the  United  States. 

(A)  All  solicitations  for  contributions 
to  the  GELAC  shall  clearly  state  that 
Federal  law  prohibits  private 
contributions  from  being  used  for  the 
candidate's  election  and  that 
contributions  will  be  used  solely  for 
legal  and  accounting  services  to  ensure 
compliance  with  Federal  law,  and  shall 
clearly  state  how  contribution  checks 
should  be  made  payable. 

(B)  Contributions  to  the  GELAC  shall 
be  subject  to  the  limitations  and 
prohibitions  of  11  CFR  parts  110,  114, 
and  115. 

(C)  Contributions  shall  be  deposited 
in  the  GELAC  only  if  they  are 
designated  in  writing  for  the  GELAC,  or 
transferred  pursuant  to  paragraph  (a)(1) 
(ii),  (iii),  (iv)  or  (v)  of  this  section.  Any 


contribution  which  otherwise  could  be 
matched  pursuant  to  11  CFR  9034.2 
shall  not  be  considered  designated  in 
writing  for  the  GELAC  unless  the 
contributor  specifically  redesignates  it 
for  the  GELAC  or  unless  it  is 
accompanied  by  a  proper  designation 
for  the  GELAC.  Any  contribution  that  is 
designated  in  writing  or  redesignated  for 
the  GELAC  shall  not  be  matched 
pursuant  to  11  CFR  9034.2. 

(ii)(A)  Contributions  made  during  the 
matching  payment  period  that  do  not 
exceed  the  contributor's  limit  for  the 
primary  election  may  be  redesignated 
for  the  GELAC  and  subsequently 
transferred  to  the  GELAC  before  the 
nomination  only  if^ 

(1)  The  contributions  represent  funds 
in  excess  of  any  amount  needed  to  pay 
remaining  primary  expenses; 

(2)  The  contributions  have  not  been 
submitted  for  matching; 

(3)  The  redesignations  are  received 
within  60  days  of  the  Treasurer's  receipt 
of  the  contributions;  and 

(4)  The  requirements  of  11  CFR 
110.1(b)  (5)  and  (1)  regarding 
redesignation  are  satisfied. 

(B)  AH  contributions  redesignated  and 
deposited  pursuant  to  paragraph 
(a)(l)(ii)(A)  of  this  section  shall  be 
subject  to  the  contribution  limitations 
applicable  for  the  general  election 
pursuant  to  11  CFR  110.l(b)(2)(i). 

(iii)  Funds  received  during  the 
matching  payment  period  that  are 
remaining  in  a  candidate's  primary 
election  account  after  the  nomination 
may  be  transferred  to  the  GELAC 
without  regard  to  the  contribution 
limitations  of  11  CFR  part  110  and  used 
for  any  purpose  permitted  under  this 
section,  only  if  the  funds  are  in  excess 
of  any  amount  needed  to  pay  remaining 
net  outstanding  campaign  obligations 
under  11  CFR  9034.1(b)  and  any  amount 
required  to  be  reimbursed  to  the 
Presidential  Primary  Matching  Payment 
Account  under  11  CFR  9038.2.  The 
excess  funds  so  transferred  may  include 
contributions  made  before  the  beginning 
of  the  expenditure  report  period,  which 
contributions  do  not  exceed  the 
contributor's  limit  for  the  primary 
election.  Such  contributions  need  not  be 
redesignated  by  the  contributors  for  the 
GELAC. 

(iv)  Contributions  that  are  made  after 
the  beginning  of  the  expenditure  report 
period  but  which  are  not  designated  in 
writing  for  the  GELAC  may  be 
redesignated  for  the  GELAC  and 
transferred  to  the  GELAC  only  if— 

(A)  The  funds  are  in  excess  of  any 
amount  needed  to  pay  remaining  net 
outstanding  campaign  obligations  under 

11  CFR  90 34. Kb)  and  any  amount        ^ 

required  to  be  reimbursed  to  the 


Presidential  Primary  Matching  Payment 
Account  under  11  CFR  9038.2; 

(B)  The  contributions  have  not  been 
submitted  for  matching;  and 

(C)  The  candidate  obtains  the 
contributor's  redesignation  in 
accordance  with  11  CFR  110.1. 

(v)  Contributions  made  with  respect 
to  the  primary  election  that  exceed  the 
contributor's  limit  for  the  primary 
election  may  be  redesignated  for  the 
GELAC  and  transferred  to  the  GELAC  if 
the  candidate  obtains  the  contributor's 
redesignation  for  the  GELAC  in 
accordance  with  11  CFR  110.1. 

(vi)  For  purposes  of  this  section,  a 
contribution  shall  be  considered  to  be 
designated  in  writing  for  the  GELAC  if— 

(A)  The  contribution  is  made  by 
check,  money  order,  or  other  negotiable 
instrument  which  clearly  indicates  that 
it  is  made  with  respect  to  the  GELAC; 
or 

(B)  The  contribution  is  accompanied 
by  a  writing,  signed  by  the  contributor, 
which  clearly  indicates  that  it  is  made 
with  respect  to  the  GELAC. 

(2)  Uses,  (i)  Contributions  to  the 
GELAC  shall  be  used  only  for  the 
following  purposes: 

(A)  To  defray  the  cost  of  legal  and 
accounting  services  provided  solely  to 
ensure  compliance  with  2  U.S.C.  431  et 
seq.  and  26  U.S.C.  9001  et  seq.  in 
accordance  with  paragraph  (a)(2)(ii)  of 
this  section; 

(B)  To  deh^y  in  accordance  with 
paragraph  (a)(2Mii)(A)  of  this  section, 
that  portion  of  expenditures  for  payroll, 
overhead,  and  computer  services  related 
to  ensuring  compliance  with  2  U.S.C. 
431  et  seq.  and  26  U.S.C.  9001  et  seq.; 

(C)  To  defray  any  civil  or  criminal 
penalties  imposed  pursuant  to  2  U.S.C. 
437g  or  26  U.S.C.  9012; 

(D)  To  make  repayments  under  11 
CFR  9007.2; 

(E)  To  defray  the  cost  of  soliciting 
contributions  to  the  GELAC; 

(F)  To  defray  the  cost  of  producing, 
delivering  and  explaining  the 
computerized  information  and  materials 
provided  pursuant  to  11  CFR  9003.6  and 
explaining  the  operation  of  the 
computer  system's  software; 

(G)  To  make  a  loan  to  an  account 
established  pursuant  to  11  CFR  9003.4 
to  defray -qualified  campaign  expenses 
incurred  prior  to  the  expenditure  report 
period  or  prior  to  receipt  of  Federal 
funds,  provided  that  the  amounts  so 
loaned  are  restored  to  the  GELAC;  and 

(H)  To  defray  unreimbursed  costs 
incurred  in  providing  transportation 
and  services  for  the  Secret  Service  and 
national  security  staff  pursuant  to  11 
CFR  9004.6. 

(ii)(A)  Expenditures  for  payroll 
(including  payroll  taxes),  overhead  and 


computer  services,  a  portion  of  which 
are  related  to  ensuring  compliance  with 
Title  2  of  the  United  States  Code  and 
Chapter  95  of  Title  26  of  the  United 
States  Code,  shall  be  initially  paid  from 
the  candidate's  Federal  fund  account 
under  11  CFR  9005.2  and  may  be  later 
reimbursed  by  the  compliance  fund.  For 
purposes  of  paragraph  (a)(2)(i)(B)  of  this 
section,  a  candidate  may  use 
contributions  to  the  GELAC  to 
reimburse  his  or  her  Federal  fund 
account  an  amount  equal  to  10%  of  the 
payroll  and  overhead  expenditures  of 
his  or  her  national  campaign 
headquarters  and  state  offices. 

(B)  Overhead  expenditures  include, 
but  are  not  limited  to  rent,  utilities, 
office  equipment,  furniture,  suppUes 
and  all  telephone  charges  except  for 
telephone  charges  related  to  a  special 
use  such  as  voter  registration  and  get 
out  the  vote  efforts. 

(C)  If  the  candidate  wishes  to  claim  a 
larger  compliance  exemption  for  fwyroU 
or  overhead  expenditures,  the  candidate 
shall  establish  allocation  percentages  for 
each  individual  who  spends  all  or  a 
portion  of  his  or  her  time  to  perform 
duties  which  are  considered  necessary 
to  ensure  compliance  with  title  2  of  the 
United  States  Ck)de  or  chapter  95  of  title 
26  of  the  United  States  Code.  The 
candidate  shall  keep  detailed  records  to 
support  the  derivation  of  each 
percentage.  Such  records  shall  indicate 
which  duties  are  considered  compliance 
and  the  percentage  of  time  each  p>erson 
spends  on  such  activity. 

(D)  In  addition,  a  candidate  may  use 
contributions  to  the  GELAC  to 
reimburse  his  or  her  Federal  fund 
account  an  amount  equal  to  50%  of  the 
costs  (other  than  payroll)  associated 
with  computer  services.  Such  costs 
include  but  are  not  limited  to  rental  and 
maintenance  of  computer  equipment, 
data  entry  services  not  performed  by 
committee  personnel,  and  related 
supplies. 

(E)  If  the  candidate  wishes  to  claim  a 
larger  compliance  exemption  for  costs 
associated  with  computer  services,  the 
candidate  shall  establish  allocation 
percentages  for  each  computer  function 
that  is  considered  necessary,  in  whole 
or  in  part,  to  ensure  compliance  with  2 
U.S.C.  431  et  seq.,  and  26  U.S.C.  9001 
et  seq.  The  allocation  shall  be  based  on 
a  reasonable  estimate  of  the  costs 
associated  with  each  computer  function, 
such  as  the  costs  for  data  entry  services 
performed  by  persons  other  than 
committee  personnel  and  processing 
time.  The  candidate  shall  keep  detailed 
records  to  support  such  calculations. 
The  records  shall  indicate  which 
computer  functions  are  considered 
compliance-related  and  shall  refiect 


which  costs  are  associated  with  each 
computer  function. 

(Fj  The  Ck)mmissions  Financial 
Control  and  Compliance  Manual  for 
General  Election  (Candidates  Receiving 
Public  Funding  contains  some  accepted 
alternative  allocation  methods  for 
determining  the  amount  of  salaries  and 
overhead  expenditures  that  may  be 
considered  exempt  compliance  costs. 

(G)  Reimbursement  from  the  (^lAC 
may  be  made  to  the  separate  accoimt 
maintained  for  federal  funds  under  11 
CFR  9005.2  for  legal  and  accounting 
compliance  services  disbursements  that 
are  initially  paid  from  the  separate 
federal  funds  account.  Such 
reimbursement  must  be  made  prior  to 
any  repayment  determination  by  the 
(Commission  pursuant  to  11  CFR  9007.2. 
Any  amounts  so  reimbursed  to  the 
Federal  funds  account  may  not 
subsequently  be  transferred  back  to  the 
GELAC. 

(iii)  Amounts  paid  from  the  GELAC 
for  the  purposes  permitted  by 
paragraphs  (a){2)(i)  (A)  through  (F)  and 
(H)  of  this  section  shall  not  be  subject 
to  the  expenditure  limits  of  2  U.S.C. 
441a(b)  and  11  CFR  110.8.  (See  also  11 
CFR  100.8(b)(15).)  When  the  proceeds  of 
loans  made  in  accordance  with 
paragraph  (a)(2)(i)(G)  of  this  section  are 
expended  on  qualified  campaign 
expenses,  such  ex(>enditures  shall  count 
against  the  candidate's  expenditure 
limit. 

(iv)  Contributions  to  or  funds 
deposited  in  the  GELAC  may  not  be 
used  to  retire  debts  remaining  from  the 
presidential  primaries,  except  that,  if 
after  payment  of  all  expenses  set  out  in 
paragraph  (a)(2)(i)  of  this  section,  there 
are  excess  campaign  funds,  such  funds 
may  be  used  for  any  purpose  permitted 
under  2  U.S.C.  439a  and  11  CFR  part 
113,  including  payment  of  primary 
election  debts. 

(3)  Deposit  and  disclosure,  (i) 
Amounts  received  pursuant  to 
paragraph  (a)(1)  of  this  section  shall  be 
deposited  and  maintained  in  a  GELAC 
account  separate  from  the  account 
described  in  11  CFR  9005.2  and  shall 
not  be  commingled  with  any  money 
paid  to  the  candidate  by  the  Secretary 
pursuant  to  11  CFR  9005.2. 

(ii)  The  receipts  to  and  disbursements 
from  the  GELAC  account  shall  be 
reported  in  a  separate  report  in 
accordance  with  11  CFR  9006.1(b)(2). 
All  contributions  made  to  the  GELAC 
account  shall  be  recorded  in  accordance 
with  11  CFR  102.9.  Disbursements  made 
from  the  GELAC  account  shall  be 
documented  in  the  same  manner 
provided  in  11  CFR  9003.5. 

(b)  Contributions  to  defray  qualified 
campaign  expenses — major  party 
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candidates.  (1)  A  major  party  candidate 
or  his  or  her  authorized  committee(s) 
may  solicit  contributions  to  defray 
qualified  campaign  expenses  to  the 
extent  necessary  to  maike  up  any 
deficiency  in  payments  received  from 
the  Fund  due  to  the  application  of  11 
CFR  9005.2(b). 

(2)  Such  contributions  may  be 
deposited  in  a  separate  account  or  may 
be  deposited  with  federal  funds 
received  under  11  CFR  9005.2. 
Disbursements  from  this  account  shall 
be  made  only  to  defray  qualified 
campaign  expenses  and  to  defray  the 
cost  of  soliciting  contributions  to  such 
account.  All  disbursements  from  this 
account  shall  be  documented  in 
accordance  with  11  CFR  9003.5  and 
shall  be  reported  in  accordance  with  11 
CFR  9006.1. 

(3)  A  candidate  may  make  transfers  to 
this  account  from  his  or  her  GELAC.  or 
from  the  candidate's  primary  election 
account  in  accordance  with  paragraph 
(a)(l)(iii)  of  this  section. 

(4)  The  contributions  received  under 
this  section  shall  be  subject  to  the 
limitations  and  prohibitions  of  11  CFR 
Parts  110.  114  and  115  and  shall  be 
aggregated  with  all  contributions  made 
by  the  same  persons  to  the  candidate's 
GELAC  under  paragraph  (a)  of  this 
section  for  the  purposes  of  such 
limitations. 

(5)  Any  costs  incurred  for  soliciting 
contributions  to  this  account  shall  not 
be  considered  expenditures  to  the  extent 
that  the  aggregate  of  such  costs  does  not 
exceed  20  percent  of  the  expenditure 
limitation  under  11  CFR  9003.2(a)(1). 
These  costs  shall,  however,  be  reported 
as  disbursements  in  accordance  with  11 
CFR  Part  104  and  11  CFR  9006.1.  For 
purposes  of  this  section,  a  candidate 
may  exclude  from  the  expendute 
limitation  an  amount  equal  to  10%  of 
the  payroll  (including  payroll  taxes)  and 
overhead  expenditures  of  his  or  her 
national  campaign  headquarters  and 
state  offices  as  exempt  fundraising  costs. 
The  candidate  may  claim  a  larger 
fundraising  exemption  by  establishing 
allocation  percentages  for  employees 
using  the  method  described  in 
paragraph  (a)(2)(ii)(C)  of  this  section. 

(6)  Any  costs  incurred  for  legal  and 
accounting  services  which  are  provided 
solely  to  ensure  compliance  with  2 
U.S.C.  431  et  seq.  and  26  U.S.C.  9001  et 
seq.  shall  not  count  against  the 
candidate's  expenditure  limitation.  A 
candidate  may  exclude  from  the 
expenditure  limitation  the  amounts 
described  in  paragraphs  (a)(2)(ii)  (A) 
and  (D)  of  this  section  for  payroll, 
overhead  or  computer  costs  or  a  larger 
amount  under  paragraphs  (a)(2)(ii)  (C) 
and  (E)  of  this  section. 


(7)  The  Commission's  Financial 
Control  and  Compliance  Manual  for 
General  Election  Candidates  Receiving 
Public  Funding  contains  some  accepted 
alternative  allocation  methods  for 
determining  the  amount  of  salaries  and 
overhead  expenditures  that  may  be 
considered  exempt  compliance  costs  or 
exempt  fundraising  costs. 

(c)  Contributions  to  defray  qualified 
campaign  expenses — minor  and  new 
party  candidates.  (1)  A  minor  or  new 
party  candidate  may  solicit 
contributions  to  defray  qualified 
campaign  expenses  which  exceed  the 
amount  received  by  such  candidate 
from  the  Fund,  subject  to  the  limits  of 
11  CFR  9003.2(b). 

(2)  The  contributions  received  under 
this  section  shall  be  subject  to  the 
limitations  and  prohibitions  of  11  CFR 
parts  110, 114  and  115. 

(3)  Such  contributions  may  be 
deposited  in  a  separate  account  or  may 
be  deposited  with  federal  funds 
received  under  11  CFR  9005.2. 
Disbursements  from  this  account  shall 
be  made  only  for  the  following 
purposes: 

(i)  To  defray  qualified  campaign 
expenses; 

(ii)  To  make  repayments  under  11 
CFR  9007.2; 

(iii)  To  defray  the  cost  of  soliciting 
contributions  to  such  account; 

(iv)  To  defray  the  cost  of  legal  and 
accounting  services  provided  solely  to 
ensure  compliance  with  2  U.S.C.  431  et 
seq.  and  26  U.S.C.  9001  et  seq.; 

(v)  To  defray  the  cost  of  producing, 
delivering  and  explaining  the 
computerized  information  and  materials 
provided  pursuant  to  11  CFR  9003.6  and 
explaining  the  operation  of  the 
computer  system's  software. 

(4)  All  disbursements  from  this 
account  shall  be  documented  in 
accordance  with  11  CFR  9003.5  and 
shall  be  reported  in  accordance  with  11 
CFR  part  104  and  §9006.1.  The 
candidate  shall  keep  and  maintain  a 
separate  record  of  disbursements  made 
to  defray  exempt  legal  and  accounting 
costs  under  paragraphs  (c)  (6)  and  (7)  of 
this  section  and  shall  report  such 
disbursements  in  accordance  with  11 
CFR  part  104  and  11  CFR  9006.1. 

(5)  Any  costs  incurred  for  soliciting 
contributions  to  this  account  shall  not 
be  considered  expenditures  to  the  extent 
that  the  aggregate  of  such  costs  does  not 
exceed  20  percent  of  the  expenditure 
limitation  under  11  CFR  9003.2(a)(1). 
These  costs  shall,  however,  be  reported 
as  disbursements  in  accordance  with  11 
CFR  Part  104  and  9006.1.  For  purposes 
of  this  section,  a  candidate  may  exclude 
from  the  expenditure  limitation  the 


amount  of  payroll  costs  described  in 
paragraph  (b)(5)  of  this  section. 

(6)  Any  costs  incurred  for  legal  and 
accounting  services  which  are  provided 
solely  to  ensure  compliance  with  2 
U.S.C.  431  et  seq.  and  26  U.S.C.  9001  et 
seq.  shall  not  count  against  the 
candidate's  expenditure  limitation.  A 
candidate  may  exclude  from  the 
expenditure  limitation  the  amounts 
described  in  paragraphs  (a)(2)(ii)  (A) 
and  (D)  of  this  section  for  payroll, 
overhead  or  computer  costs  or  a  larger 
amount  under  paragraphs  (a)(2)(ii)  (C) 
and  (E)  of  this  section. 

(7)  The  Commission's  Financial 
Control  and  Compliance  Manual  for 
General  Election  Candidates  Receiving 
Public  Funding  contains  some  accepted 
alternative  allocation  methods  for 
determining  the  amount  of  salaries  and 
overhead  expenditures  that  may  be 
considered  exempt  compliance  costs  or 
exempt  fundraising  costs. 

8.  Section  9003.4  is  amended  by 
revising  the  last  sentence  of  paragraph 
(a),  and  adding  a  new  sentence  to  the 
end  of  the  paragraph  (a),  to  read  as 
follows: 


(1)  For  disbursements  in  excess  of 
$200  to  a  payee,  the  candidate  shall 
present  a  canceled  check  negotiated  by 
the  payee  and  either: 

(i)  A  receipted  bill  from  the  payee  that 
states  that  purpose  of  the  disbursement; 


or 


§  9003.4    Expenses  incurred  prior  to  ttie 
beginning  of  the  expenditure  report  period 
or  prior  to  receipt  of  Federal  funds. 

(a)  Permissible  expenditures.  (1) 
*  *   *  Examples  of  such  expenditures 
include  but  are  not  limited  to: 
Expenditures  for  establishing  financial 
accounting  systems  and  expenditures 
for  organizational  planning. 
Expenditures  for  polling  that  are 
incurred  before  the  start  of  the 
expenditure  report  period  are  attributed 
as  provided  in  11  CFR  9034.4(e)(2). 
***** 

9.  Section  9003.5  is  revised  to  read  as 
follows: 

§9003.5    Documentation  of  disbursements. 

(a)  Burden  of  proof  Each  candidate 
shall  have  the  burden  of  providing  that 
disbursements  made  by  the  candidate  or 
his  or  her  authorized  committee(s)  or 
persons  authorized  to  make 
expenditures  on  behalf  of  the  candidate 
or  authorized  committee(s)  are  qualified 
campaign  expenses  as  defined  in  11 
CFR  9002.11.  The  candidate  and  his  or 
her  authorized  committee(s)  shall  obtain 
and  furnish  to  the  Commission  on 
request  any  evidence  regarding  qualified 
campaign  expenses  made  by  the 
candidate,  his  or  her  authorized 
committees  and  agents  or  persons 
authorized  to  make  expenditures  on 
behalf  of  the  candidate  or  committee(s) 
as  provided  in  paragraph  (b)  of  this 
section, 
(b)  Documentation  required. 


(ii)  If  such  a  receipt  is  not  available. 

(A)  One  of  the  following  documents 
generated  by  the  payee:  a  bill,  invoice, 
or  voucher  that  states  the  purpose  of  the 
disbursement;  or 

(B)  Where  the  documents  specified  in 
paragraph  (b)(l)(ii)(A)  of  this  section  are 
not  available,  a  voucher  or 
contemporaneous  memorandum  from 
the  candidate  or  the  committee  that 
states  the  purpose  of  the  disbursement; 
or 

(iii)  Where  the  supporting 
documentation  required  in  paragraphs 
(b)(1)  (i)  or  (ii)  of  this  section  is  not 
available,  the  candidate  or  committee 
may  present  collateral  evidence  to 
document  the  qualified  campaign 
expense.  Such  collateral  evidence  may 
include,  but  is  not  limited  to: 

(A)  Evidence  demonstrating  that  the 
expenditure  is  part  of  an  identifiable 
program  or  project  which  is  otherwise 
sufficiently  documented  such  as  a 
disbursement  which  is  one  of  a  number 
of  documented  disbursements  relating 
to  a  campaign  mailing  or  to  the 
operation  of  a  campaign  office;  or 

(B)  Evidence  that  the  disbursement  is 
covered  by  a  pre-established  written 
campaign  committee  policy,  such  as  a 
dairy  travel  expense  policy. 

(iv)  If  the  purpose  of  the  disbursement 
is  not  stated  in  the  accompanying 
documentation,  it  must  be  indicated  on 
the  canceled  check. 

(2)  For  all  other  disbursements,  the 
candidate  shall  present: 

(i)  A  record  disclosing  the  full  name 
and  mailing  address  of  the  payee,  the    ' 
amount,  date  and  purpose  of  the 
disbursement,  if  made  from  a  petty  cash 
fund;  or 

(ii)  A  canceled  check  negotiated  by 
the  payee  that  states  the  full  name  and 
mailing  address  of  the  payee,  and  the 
amount,  date  and  purpose  of  the 
disbursement. 

(3)  For  purposes  of  this  section: 
(i)  Payee  means  the  person  who 

provides  the  goods  or  services  to  the 
candidate  or  committee  in  return  for  the 
disbursement;  except  that  an  individual 
will  be  considered  a  payee  under  this 
section  if  he  or  she  receives  $1000  or 
less  advanced  for  travel  and/or 
subsistence  and  if  the  individual  is  the 
recipient  of  the  goods  or  services 
purchased. 

(ii)  Purpose  means  the  full  name  and 
mailing  address  of  the  payee,  the  date 
and  amount  of  the  disbursement,  and  a 


brief  description  of  the  goods  or  services 
purchased. 

(c)  Retention  of  records.  The 
candidate  shall  retain  records  with 
respect  to  each  disbursement  and 
receipt,  including  bank  records, 
vouchers,  worksheets,  receipts,  bills  and 
accounts,  journals,  ledgers,  fundraising 
solicitation  material,  accounting 
systems  documentation,  and  any  related 
materials  documenting  campaign 
receipts  and  disbursements,  for  a  period 
of  three  years  pursuant  to  11  CFR 
102.9(c).  and  shall  present  these  records 
to  the  Commission  oirrequest. 

(d)  List  of  capital  and  other  assets.  (1) 
Capital  assets  The  candidate  or 
committee  shall  maintain  a  list  of  all 
capital  assets  whose  purchase  price 
exceeded  $2000  when  acquired  by  the 
campaign.  The  list  shall  include  a  brief 
description  of  each  capital  asset,  the 
purchase  price,  the  date  it  was  acquired, 
the  method  of  disposition'and  the 
amount  received  in  disposition.  For 
purposes  of  this  section,  "capital  asset" 
shall  be  defined  in  accordance  with  11 
CFR  9004.9(d)(1). 

(2)  Other  assets.  The  candidate  or 
committee  shall  maintain  a  list  of  other 
assets  acquired  for  use  in  fundraising  or 
as  collateral  for  campaign  loans,  if  the 
aggregate  value  of  such  assets  exceeds 
$5000.  The  list  shall  include  a  brief 
description  of  each  such  asset,  the  fair 
market  value  of  each  asset,  the  method 
of  disposition  and  the  amount  received 
in  disposition.  The  fair  market  value  of 
other  assets  shall  be  determined  in 
accordance  with  11  CFR  9004.9(d)(2). 

PART  9004— ENTITLEMENT  OF 
ELIGIBLE  CANDIDATES  TO 
PAYMENTS:  USE  OF  PAYMENTS 

10.  The  authority  citation  for  part 
9004  continues  to  read  as  follows: 

Authority:  26  U.S.C.  9004  and  9009(b). 

11.  Section  9004.4  is  amended  by 
revising  paragraph  (a),  by  adding  new 
paragraph  (b)(8),  and  by  removing 
paragraph  (c),  to  read  as  follows: 

§  9004.4    Use  of  payments. 

(a)  Qualified  campaign  expenses.  An 
eligible  candidate  shall  use  payments 
received  under  11  CFR  part  9005  only 
for  the  following  purposes: 

(1)  to  defray  qualified  campaign 
expenses; 

(2)  To  repay  loans  that  meet  the 
requirements  of  11  CFR  100.7  (a)(1)  or 
(b)(ll)  or  to  otherwise  restore  funds 
(other  than  contributions  received 
pursuant  to  11  CFR  9003.3  (b)  or  (c)  and 
expended  to  defray  qualified  campaign 
expenses)  used  to  defray  qualified 
campaign  expenses; 


(3)  To  restore  funds  expended  in 
accordance  with  11  CFR  9003.4  for 
qualified  campaign  expenses  incurred 
by  the  candidate  prior  to  the  beginning 
of  the  expenditure  report  period. 

(4)  Winding  down  costs.  The 
following  costs  shall  be  considered 
qualified  campaign  expenses: 

(i)  Costs  associated  with  the 
termination  of  the  candidate's  general 
election  campaign  such  as  complying 
with  the  post-election  requirements  of 
the  Act  and  other  necessary 
administrative  costs  associated  with 
winding  down  the  campaign,  including 
office  space  rental,  staff  salaries,  and 
office  supplies;  or 

(ii)  Costs  incurred  by  the  candidate 
prior  to  the  end  of  the  expenditure 
report  period  for  which  written 
arrangement  or  commitment  was  made 
on  or  before  the  close  of  the  expenditure 
report  period. 

(iii)  100%  of  salary,  overhead  and 
computer  expenses  incurred  after  the 
end  of  the  expenditure  report  period 
may  be  paid  from  a  legal  and  accounting 
compUance  fund  established  pursuant    • 
to  11  CFR  9003.3,  and  will  be  presumed 
to  be  solely  to  ensure  compliance  with 
2  U.S.C.  431  etseq.  and  26  U.S.C.  9001 
et  seq. 

(5)  Gifts  and  monetary  bonuses.  Gifts 
and  monetary  bonuses  shall  be 
considered  qualified  campaign 
expenses,  provided  that: 

(i)  Gifts  for  committee  employees, 
consultants  and  volunteers  in 
recognition  for  campaign-related 
activities  or  services  do  not  exceed  $150 
total  per  individual  and  the  total  of  all 
gifts  does  not  exceed  $20,000;  and 

(ii)  All  monetary  bonuses  for 
committee  employees  and  consultants 
in  recognition  for  campaign-related 
activities  or  services; 

(A)  Are  provided  for  pursuant  to  a 
written  contract  made  prior  to  the  date 
of  the  election;  and 

(B)  Are  paid  during  the  expenditure 
report  period. 

(b)*   •  * 

(8)  Lost  or  Misplaced  Items.  The  cost 
of  lost  or  misplaced  items  may  be 
considered  a  nonqualified  campaign 
expense.  Factors  considered  by  the 
commission  in  making  this 
determination  shall  include,  but  not  be 
limited  to,  whether  the  committee 
demonstrates  that  it  made  conscientious 
efforts  to  safeguard  the  missing 
equipment;  whether  the  committee 
sought  or  obtained  insurance;  the  type 
of  equipment  involved;  and  the  number 
and  value  of  items  that  were  lost. 

12.  Section  9004.5  is  revised  to  read 
as  follows: 
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§  9004.5    Investment  of  public  funds;  .other 
uses  resulting  in  income. 

Investment  of  public  funds  or  any 
other  use  of  public  funds  that  results  in . 
income  is  permissible,  provided  that  an 
amount  equal  to  all  net  income  derived 
from  such  a  use.  less  Federal,  State  and 
local  taxes  paid  on  such  income,  shall 
be  paid  to  the  Secretary.  Any  net  loss 
from  an  investment  or  other  use  of 
public  funds  will  be  considered  a  non- 
qualified campaign  expense  and  an 
amount  equal  to  the  amount  of  such  loss 
shall  be  repaid  to  the  United  States 
Treasury  as  provided  under  11  CFR 
9007.2(b)(2)(i). 

13.  Section  9004.6  is  revised  to  read 
as  follows: 

§  9004.6    Expenditures  for  transportation 
and  services  made  available  to  media 
personnel;  reimbursements. 

(a)  General.  (1)  Expenditures  by  an 
authorized  committee  for  transportation, 
ground  services  or  facilities  (including 
air  travel,  ground  transportation, 
housing,  meals,  telephone  service,  and 
typewriters)  made  available  to  media 
personnel.  Secret  Service  personnel  or 
national  security  staff  will  be 
considered  qualified  campaign 
expenses,  and,  except  for  costs  relating 
to  Secret  Service  personnel  or  national 
security  staff,  will  be  subject  to  the 
overall  expenditure  limitations  of  11 
CFR  9003.2  (a)(1)  and  (b)(1). 

(2)  Subject  to  the  limitation  in 
paragraphs  (b)  and  (c)  of  this  section, 
committees  may  seek  reimbursement  for 
these  expenses,  and  may  deduct 
reimbursements  received  from  media 
representatives  from  the  amount  of 
expenditures  subject  to  the  overall 
expenditure  limitations  of  11  CFR 
9003.2  (a)(1)  and  (b)(1).  Expenses  for 
which  the  committee  receives  no 
reimbursement  will  be  considered 
qualified  campaign  expenses,  and,  with 
the  exception  of  those  expenses  relating 
to  Secret  Service  personnel  and  national 
security  staff,  will  be  subject  to  the 
overall  expenditure  limitation. 

(b)  Beimbursement  limits.  (1)  The 
amount  of  reimbursement  sought  from  a 
media  representative  under  paragraph 
(a)(2)  of  this  section  shall  not  exceed 
110%  of  the  media  representative's  pro 
rata  share  (or  a  reasonable  estimate  of 
the  media  representative's  pro  rata 
share)  of  the  actual  cost  of  the 
transportation  and  services  made 
available.  Any  reimbursement  received 
in  excess  of  this  amount  shall  be 
disposed  of  in  accordance  with 
paragraph  (d)(1)  of  this  section. 

(2)  For  the  purpose  of  this  section,  a 
media  representative's  pro  rata  share 
shall  be  calculated  by  dividing  the  total 
actual  cost  of  the  transportation  and 


services  provided  by  the  total  number  of 
individuals  to  whom  such 
transportation  and  services  are  made 
available.  For  purposes  of  this 
calculation,  the  total  number  of 
individuals  shall  include  committee 
staff,  media  personnel.  Secret  Service 
personnel,  national  security  staff  and 
any  other  individuals  to  whom  such 
transportation  and  services  are  made 
available,  except  that,  when  seeking 
reimbursement  for  transportation  costs 
paid  by  the  committee  imder  11  CFR 
9004.7(b)(5)(i)(C).  the  total  number  of 
individuals  shall  not  include  national 
security  staff. 

(c)  Deducation  of  reimbursements 
from  expenditures  subject  to  the  overall 
expenditure  limitation.  (1)  The 
committee  may  deduct  from  the  amount 
of  expenditures  subject  to  the  overall 
expenditure  limitation: 

(i)  The  amount  of  reimbursements 
received  from  media  representatives  in 
payment  for  the  transportation  and 
services  described  in  paragraph  (a)  of 
this  section,  up  to  the  actual  cost  of  the 
transportation  and  services  provided  to 
media  representatives;  and 

(ii)  An  additional  amount  of  the 
reimbursements  received  from  media 
representatives,  representing  the 
administrative  costs  incurred  by  the 
committee  in  providing  these  services  to 
the  media  representative  and  seeking 
reimbursement  for  them,  equal  to: 

(A)  Three  percent  of  the  actual  cost  of 
transportation  and  services  provided  to 
the  media  representatives  under  this 

section;  or 

(B)  An  amount  in  excess  of  3% 
representing  the  administrative  costs 
actually  incurred  by  the  committee  in 
providing  services  to  the  media 
representatives,  provided  that  the 
committee  is  able  to  document  the  total 
amount  of  administrative  costs  actually 

incurred. 

(2)  For  the  purpose  of  this  paragraph, 
"administrative  costs"  includes  all  costs 
incurred  by  the  committee  in  making 
travel  arrangements  and  seeking 
reimbursement,  whether  these  services 
are  performed  by  committee  staff  or  by 
independent  contractors. 

[d]  Disposal  of  excess 
reimbursements.  If  the  committee 
receives  reimbursements  in  excess  of 
the  amount  deductible  under  paragraph 
(c)  of  this  section,  it  shall  dispose  of  the 
excess  amount  in  the  following  manner: 

(1)  Any  reimbursement  received  in 
excess  of  110%  of  the  actual  pro  rata 
cost  of  the  transportation  and  services 
made  available  to  a  media 
representative  shall  be  returned  to  the 
media  representative. 

(2)  Any  amount  in  excess  of  the 
amount  deductible  under  paragraph  (c) 


of  this  section  that  is  not  required  to  be 
returned  to  the  media  representative 
under  paragraph  (d)(1)  of  this  section 
shall  be  paid  to  the  Treasury. 

(e)  Reporting.  The  total  amount  paid 
by  an  authorized  committee  for  the 
services  and  facilities  described  in 
paragraph  (a)(1)  of  this  section,  plus  the 
administrative  costs  incurred  by  the 
committee  in  providing  these  services 
and  facilities  and  seeking 
reimbursement  for  them,  shall  be 
reported  as  an  expenditure  in 
accordance  with  11  CFR  104.3(b)(2)(i). 
Any  reimbursement  received  by  such 
committee  under  paragraph  (b)(1)  of  this 
section  shall  be  reported  in  accordance 
with  11  CFR  104.3(a)(3)(ix). 

14.  Section  9004.7  is  revised  to  read 
as  follows: 

§  9004.7    Allocation  of  travel  expenditures, 
(a)  Notwithstanding  the  provisions  of 
11  CFR  106.3.  expenditures  for  travel 
relating  to  a  Presidential  or  Vice 
Presidential  candidate's  campaign  by 
any  individual,  including  a  candidate, 
shall,  pursuant  to  the  provisions  of 
paragraph  (b)  of  this  section,  be 
qualified  campaign  expenses  and  be 
reported  by  the  candidate's  authorized 
committee(s)  as  expenditures. 

(b)(1)  For  a  trip  which  is  entirely 
campaign-related,  the  total  cost  of  the 
trip  shall  be  a  qualified  campaign 
expense  and  a  reportable  expenditure. 

(2)  For  a  trip  which  includes 
campaign-related  and  non-campaign 
related  stops,  that  portion  of  the  cost  of 
the  trip  allocable  to  campaign  activity 
shall  be  a  qualified  campaign  expense 
and  a  reportable  expenditure.  Such 
portion  shall  be  determined  by 
calculating  what  the  trip  would  have 
cost  from  the  point  of  origin  of  the  trip 
to  the  first  campaign-related  stop  and 
from  the  stop  through  each  subsequent 
campaign-related  stop  to  the  point  of 
origin.  If  any  campaign  activity,  other 
than  incidental  contacts,  is  conducted  at 
a  stop,  that  stop  shall  be  considered 
campaign-related.  Campaign  activity 
includes  soliciting,  making,  or  accepting 
contributions,  and  expressly  advocating 
the  election  or  defeat  of  the  candidate. 
Other  factors,  including  the  setting, 
timing  and  statements  or  expressions  of 
the  purpose  of  an  event,  and  the 
substance  of  the  remarks  or  speech 
made,  will  also  be  considered  in 
determining  whether  a  stop  is 
campaign-related. 

(3)  For  each  trip,  an  itinerary  shall  be 
prepared  and  such  itinerary  shall  be 
made  available  by  the  committee  for 
Commission  inspection.  The  itinerary 
shall  show  the  time  of  arrival  and 
departure  and  the  type  of  events  held. 


(4)  For  trips  by  government 
conveyance  or  by  charter,  a  list  of  all 
passengers  on  such  trip,  along  with  a 
designation  of  which  passengers  are  and 
which  are  not  campaign-related,  shall  be 
made  available  for  Commission 
inspection.  When  required  to  be  created, 
a  copy  of  the  government's  or  charter 
company's  official  manifest  shall  also  be 
maintained  and  made  available  by  the 
committee. 

(5)(i)  If  any  individual,  including  a 
candidate,  uses  a  government  airplane 
for  campaign-related  travel,  the 
candidate's  authorized  committee  shall 
pay  the  appropriate  government  entity 
an  amount  equal  to: 

(A)  The  lowest  unrestricted  and  non- 
discounted  first  class  commercial  air 
fare  available  for  the  time  traveled,  in 
the  case  of  travel  to  a  city  served  by  a 
regularly  scheduled  commercial  airline 
service;  or 

(B)  The  lowest  unrestricted  and  non- 
discounted  coach  commercial  air  fare 
available  for  the  time  traveled,  in  the 
case  of  travel  to  a  city  served  by 
regularly  scheduled  coach  airline 
service,  but  not  regularly  scheduled  first 
class  airline  service;  or 

(C)  In  the  case  of  travel  to  a  city  not 
served  by  a  regularly  scheduled 
commercial  airline  service,  the 
commercial  charter  rate  for  an  airplane 
sufficient  in  size  to  accommodate  the 
campaign-related  travelers,  including 
the  candidate,  plus  the  news  media  and 
the  Secret  Service. 

(ii)  If  a  government  airplane  is  flown 
to  a  campaign-related  stop  where  it  will 
pick  up  passengers,  or  from  a  campaign- 
related  stop  where  it  left  off  passengers, 
the  candidate's  authorized  committee 
shall  pay  the  appropriate  government 
entity  an  amount  equal  to  the  greater  of 
the  amount  billed  or  the  amount 
required  under  paragraph  (b)(5)(i)  of  this 
section  for  one  passenger. 

(iii)  If  any  individual,  including  a 
candidate,  uses  a  government 
conveyance,  other  than  an  airplane,  for 
campaign-related  travel,  the  candidate's 
authorized  committee  shall  pay  the 
appropriate  government  entity  an 
amount  equal  to  the  commercial  rental 
rate  for  a  conveyance  sufficient  in  size 
to  accommodate  the  campaign-related 
travelers,  including  the  candidate,  plus 
the  news  media  and  the  Secret  Service. 

(iv)  If  any  individual,  including  a 
candidate,  uses  accommodations, 
including  lodging  and  meeting  rooms, 
during  campaign-related  travel,  and  the 
accommodations  are  paid  for  by  a 
government  entity,  the  candidate's 
authorized  committee  shall  pay  the 
appropriate  government  entity  an 
amount  equal  to  the  usual  and  normal 
charge  for  the  accommodations,  and 


shall  maintain  documentation 
supporting  the  amount  paid. 

(v)  For  travel  by  airplane,  the 
committee  shall  maintain 
documentation  of  the  lowest 
unrestricted  nondiscounted  air  fare 
available  for  the  time  traveled, 
including  the  airline,  flight  number  and 
travel  service  providing  that  fare  or  the 
charter  rate,  as  appropriate.  For  travel 
by  other  conveyances,  the  committee 
shall  maintain  documentation  of  the 
commercial  rental  rate  for  a  conveyance 
of  sufficient  size,  including  the  provider 
of  the  conveyance  and  the  size,  model 
and  make  of  the  conveyance. 

(6)  Travel  expenses  of  a  candidate's 
spouse  and  family  when  accompanying 
the  candidate  on  campaign-related 
travel  may  be  treated  as  qualified 
campaign  expenses  and  reportable 
expenditures.  If  the  spouse  or  family 
members  conduct  campaign-related 
activities,  their  travel  expenses  shall  be 
qualified  campaign  expenses  and 
reportable  expenditures. 

(7)  If  any  individual,  including  a 
candidate,  incurs  expenses  for 
campaign-related  travel,  other  than  by 
use  of  government  conveyance  or 
accommodations,  an  amount  equal  to 
that  portion  of  the  actual  cost  of  the 
conveyance  or  accommodations  which 
is  allocable  to  all  passengers,  including 
the  candidate,  who  are  traveling  for 
campaign  purposes  shall  be  a  qualified 
campaign  expense  and  shall  be  reported 
by  the  committee  as  an  expenditure. 

(i)  If  the  trip  is  by  charter,  the  actual 
cost  for  each  passenger  shall  be 
determined  by  dividing  the  total 
operating  cost  for  the  charter  by  the  total 
number  of  passengers  transported.  The 
amount  which  is  a  qualified  campaign 
expense  and  a  reportable  expenditure 
shall  be  calculated  in  accordance  with 
the  formula  set  forth  at  11  CFR 
9004.7(b)(2)  on  the  basis  of  the  actual 
cost  per  passenger  multiplied  by  the 
number  of  passengers  traveling  for 
campaign  purposes. 

(ii)  If  the  trip  is  by  non-charter 
commercial  transportation,  the  actual 
cost  shall  be  calculated  in  accordance 
with  the  formula  set  forth  at  11  CFR 
9004.7(b)(2)  on  the  basis  of  the 
commercial  fare.  Such  actual  cost  shall 
be  a  qualified  campaign  expense  and  a 
reportable  expenditure. 

(8)  Travel  on  corporate  airplanes  and 
other  corporate  conveyances  is  governed 
by  11  CFR  114.9(e). 

15.  Section  9004.9  is  amended  by 
revising  paragraph  (a)(l)(iii),  adding 
paragraph  (a)(4)  and  revising  paragraph 
(d)(1),  to  read  as  follows: 


S  9004.9    Net  outstanding  qualified 
campaign  expenses. 

(a)  *   •   * 

(D*   *   • 

(iii)  An  estimate  of  the  necessary 
winding  down  costs,  as  defined  under 
11  CFR  9004.4(a)(4),  submitted  in  the 
format  required  by  paragraph  (a)(4)  of 
this  section;  less 
*        *        «        •        • 

(4J  The  amount  submitted  as  an 
estimate  of  necessary  winding  down 
costs  under  paragraph  (a)(l)(iii)  of  this 
section  shall  be  broken  down  by 
expense  category  and  quarterly  or 
monthly  time  period.  This  breakdown 
shall  include  estimated  costs  for  office 
space  rental,  staff  salaries,  legal 
expenses,  accounting  exp)enses,  office 
supplies,  equipment  rental,  telephone 
expenses,  postage  and  other  mailing 
costs,  printing  and  storage.  The 
breakdown  shall  estimate  the  costs  that 
will  be  incurred  in  each  category  from 
the  time  the  statement  is  submitted  until 
the  expected  termination  of  the 
committee's  political  activity. 

(d)(1)  Capital  assets.  For  purposes  of 
this  section,  the  term  "capital  asset" 
means  any  property  used  in  the 
operation  of  the  campaign  whose 
purchase  price  exceeded  $2000  when 
acquired  by  the  committee.  Property 
that  must  be  valued  as  capital  assets 
under  this  section  includes,  but  is  not 
limited  to,  office  equipment,  furniture, 
vehicles  and  fixtures  acquired  for  use  in 
the  operation  of  the  candidate's 
campaign,  but  does  not  include  property 
defined  as  "other  assets"  undeF  11  CFR 
9004.9(d)(2).  A  list  of  all  capital  assets 
shall  be  maintained  by  the  committee  in 
accordance  with  11  CFR  9003.5(d)(1). 
The  fair  market  value  of  capital  assets 
may  be  considered  to  be  the  total 
original  cost  of  such  items  when 
acquired  less  40%.  to  account  for 
depreciation,  except  that  items  acquired 
after  the  date  of  ineligibility  must  be 
valued  at  their  fair  market  value  on  the 
date  acquired. 


PART  9006— REPORTS  AND 
RECORDKEEPING 

16.  The  authority  citation  for  part 
9006  continues  to  read  as  follows: 

Authority:  2  U.S.C.  434  and  26  U.S.C 
9006(b). 

17.  Section  9006.3  is  added  to  read  as 
follows: 

§9006.3    Alphabetized  schedules. 

If  the  authorized  committee(s)  of  a 
candidate  file  a  schedule  of  itemized 
receipts,  disbursements,  or  debts  and 
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obligations  pursuant  to  11  CFR  104.3 
that  was  generated  directly  or  indirectly 
from  computerized  files  or  records,  the 
schedule  shall  list  in  alphabetical  order 
the  sources  of  the  receipts,  the  payees  or 
the  creditors,  as  appropriate.  In  the  case 
of  individuals,  such  schedule  shall  list 
all  contributors,  payees,  and  creditors  in 
alphabetical  order  by  surname. 

PART  9007— EXAMINATIONS  AND 
AUDITS;  REPAYMENTS 

18.  The  authority  citation  for  part 
9007  continues  to  read  as  follows: 

Authority:  26  U.S.C.  9007  and  9009(b). 

19.  Section  9007.1  is  amended  by 
revising  paragraphs  (b)(2)(iii).  (c).  (d) 
and  (e)  and  adding  new  paragraph  (f)  to 
read  as  follows: 

§9007.1     Audits. 

*         •         •         •         * 

(b)'  *  • 
(2)*    •   * 

(iii)  Exit  conference.  At  the 
conclusion  of  the  fieldwork. 
Commission  staff  will  hold  an  exit 
conference  to  discuss  with  committee 
representatives  the  staffs  preliminary 
findings  and  recommendations  which 
the  staff  anticipates  it  will  present  to  the 
Commission  for  approval.  Commission 
staff  will  prepare  a  written  Exit 
Conference  Memorandum  that  discusses 
these  findings  and  recommendations.  A 
copy  of  the  Exit  Conference 
Memorandum  will  be  given  to 
committee  representatives  at  the  exit 
conference.  These  preliminary  staff 
findings  may  include  an  evaluation  of 
procedures  and  systems  employed  by 
the  candidate  and  committee  to  comply 
with  applicable  provisions  of  the 
Federal  Election  Campaign  Act,  the 
Presidential  Election  Campaign  Fund 
Act  and  Commission  regulations;  the 
accuracy  of  statements  and  reports  filed 
with  the  Commission  by  the  candidate 
and  committee;  and  preliminary 
calculations  regarding  future 
repayments  to  the  United  States 
Treasury.  Commission  staff  will  advise 
committee  representatives  at  this 
conference  of  the  committee's 
opportunity  to  respond  to  these 
proposed  findings,  the  projected 
timetable  regarding  the  issuance  of  the 
audit  report  and  any  repayment 
determination,  the  committee's 
opportunity  for  an  administrative 
review  of  any  repayment  determination 
and  the  procedures  involved  in 
Commission  repayment  determinations 
under  11  CFR  9007.2. 
***** 

(c)  Committee  response  to  the  Exit 
Conference  Memorandum.  The 
candidate  and  his  or  her  authorized 


committee  may  submit  in  vmting  within 
60  calendar  days  after  the  exit 
conference,  legal  and  factual  materials 
disputing  or  commenting  on  the 
proposed  findings  contained  in  the  Exit 
Conference  Memorandum.  In  addition, 
the  committee  shall  submit  any 
additional  documentation  requested  by 
Commission  staff.  Such  materials  may 
be  submitted  by  counsel  if  the  candidate 
so  desires. 

(d)  Approval  and  issuance  of  the 
audit  report.  (1)  Before  voting  on 
whether  to  approve  and  issue  an  audit 
report,  the  Commission  will  consider 
any  written  legal  and  factual  materials 
timely  submitted  by  the  candidate  or  his 
or  her  authorized  committee  in 
accordance  with  paragraph  (c)  of  this 
section.  The  Commission-approved 
audit  report  may  address  issues  other 
than  those  contained  in  the  Exit 
Conference  Memorandum.  In  addition, 
this  report  will  contain  a  repayment 
determination  made  by  the  Commission 
pursuant  to  11  CFR  9007.2(c)(1). 

(2)  The  audit  report  may  contain 
issues  that  warrant  referral  to  the  Office 
of  General  Counsel  for  possible 
enforcement  proceedings  under  2  U.S.C. 
437g  and  11  CFR  Part  111. 

(3)  Addenda  to  the  audit  report  may 
be  approved  and  issued  by  the 
Commission  from  time  to  time  as 
circumstances  warrant  and  as  additional 
information  becomes  available.  Such 
addenda  may  be  based  on  follow-up 
fieldwork  conducted  under  paragraph 
(b)(3)  of  this  section,  and/ or  information 
ascertained  by  the  Commission  in  the 
normal  course  of  carrying  out  its 
supervisory  responsibilities.  The 
procedures  set  forth  in  paragraphs  (c) 
and  (d)  (1)  and  (2)  of  this  section  will 
be  followed  in  preparing  such  addenda. 
The  addenda  will  be  placed  on  the 
public  record  as  set  forth  in  paragraph 

(e)  of  this  section.  Such  addenda  may 
also  include  additional  repayment 
determination(s). 

(e)  Public  release  of  audit  report.  (1) 
The  Commission  will  consider  the  audit 
report  in  an  open  session  agenda 
document.  The  Commission  will 
provide  the  candidate  and  the 
committee  with  copies  of  any  agenda 
document  to  be  considered  in  an  open 
session  24  hours  prior  to  releasing  the 
agenda  document  to  the  public. 

(2)  Following  Commission  approval  of 
the  audit  report,  the  report  will  be 
forwarded  to  the  committee  and 
released  to  the  public.  The  Commission 
will  provide  the  candidate  and 
committee  with  copies  of  the  audit 
report  approved  by  the  Commission  24 
hours  before  releasing  the  report  to  the 
public. 


(f)(\)Sampling.  In  conducting  an  audit 
of  contributions  pursuant  to  this 
section,  the  Commission  may  utilize 
generally  accepted  statistical  sampling 
techniques  to  quantify,  in  whole  or  in 
part,  the  dollar  value  of  related  audit 
findings.  A  projection  of  the  total 
amount  of  violations  based  on  apparent 
violations  identified  in  such  a  sample 
may  become  the  basis,  in  whole  or  in 
part,  of  any  audit  finding. 

(2)  A  committee  in  responding  to  a 
sample-based  finding  shall  respond  only 
to  the  specific  sample  items  used  to 
make  the  projection.  If  the  committee 
demonstrates  that  any  apparent  errors 
found  among  the  sample  items  were  not 
errors,  the  Commission  shall  make  a 
new  projection  based  on  the  reduced 
number  of  errors  in  the  sample. 

(3)  Within  30  days  of  service  of  the 
Final  Audit  Report,  the  committee  shall 
submit  a  check  to  the  United  States 
Treasury  for  the  total  amount  of  any 
excessive  or  prohibited  contributions 
not  refunded.  Reattributed  or 
redesignated  in  a  timely  manner  in 
accordance  with  11  CFR  103.3(b)  (1).  (2) 
or  (3);  or  take  any  other  action  required 
by  the  Commission  with  respect  to 
sample-based  findings. 

20.  In  §9007.2.  paragraphs  (a)  (2)  and 
(3)  are  revised,  paragraph  (a)(4)  added, 
the  introductory  text  of  paragraph  (b)  is 
republished,  paragraph  (b)(4)  is  revised, 
paragraphs  (c)  and  (d)  are  revised,  and 
the  first  two  sentences  of  paragraph  (f), 
the  first  sentence  of  paragraph  (g),  and 
paragraph  (i)  are  revised  to  read  as 
follows: 


§9007.2    Repayments. 

(a)*   *   * 

(2)  The  Commission  will  notify  the 
candidate  of  any  repayment 
determinations  made  under  this  section 
as  soon  as  possible,  but  not  later  than  3 
years  after  the  day  of  the  presidential 
election.  The  Commission's  issuance  of 
the  audit  report  to  the  candidate  under 
11  CFR  9007.1(d)  will  constitute 
notification  for  purposes  of  this  section. 

(3)  Once  the  candidate  receives  notice 
of  the  Commission's  repayment 
determination  under  this  section,  the 
candidate  should  give  preference  to  the 
repayment  over  all  other  outstanding 
obligations  of  his  or  her  committee, 
except  for  any  federal  taxes  owed  by  the 
committee. 

(4)  Repayments  may  be  made  only 
from  the  following  sources:  personal 
funds  of  the  candidate  (without  regard 
to  the  limitations  of  11  CFR  9003.2(c)), 
contributions  and  federal  funds  in  the 
committee's  account(s).  and  any 
additional  funds  raised  subject  to  the 
limitations  and  prohibitions  of  the 


Federal  Election  Campaign  Act  of  1971, 
as  amended. 

***** 

(b)  Bases  for  repayment.  The 
Commission  may  determine  that  an 
eligible  candidate  of  a  political  party 
who  has  received  payments  from  the 
fund  must  repay  the  United  States 
Treasury  under  any  of  the 
circumstances  described  in  paragraphs 
(b)  (1)  through  (5)  of  this  section. 
***** 

(4)  Income  on  investment  or  other  use 
of  payments  from  the  Fund.  If  the 
Commission  determines  that  a 
candidate  received  any  income  as  a 
result  of  an  investment  or  other  use-of 
payments  from  the. fund  pursuant  to  11 
CFR  9004.5.  it  shall  so  notify  the 
candidate,  and  such  candidate  shall  pay 
to  the  United  States  Treasury  an  amount 
equal  to  the  amount  determined  to  be 
income,  less  any  Federal,  State  or  local 
taxes  on  such  income. 
***** 

(c)  Repayment  determination 
procedures.  The  Commission's 
repayment  determination  will  be  made 
in  accordance  with  the  procedures  set 
forth  at  paragraphs  (c)(1)  through  (c)(4) 
of  this  section. 

(1)  Repayment  determination.  The 
Commission  will  provide  the  candidate 
with  a  written  notice  of  its  repayment 
determination(s).  This  notice  will  be 
included  in  the  Commission's  audit 
report  prepared  pursuant  to  11  CFR 
9007.1(d)  and  will  set  forth  the  legal  and 
factual  reasons  for  such 
determination (s),  as  well  as  the 
evidence  upon  which  any  such 
determination  is  based.  The  candidate 
shall  repay  to  the  United  States 
Treasury  in  accordance  with  paragraph 
(d)  of  this  s^ion,  the  amount  which  the 
Commission  has  determined  to  be 
repayable. 

(2)  Administrative  review  of 
repayment  determination.  If  a  candidate 
disputes  the  Commission's  repayment 
determination(s),  he  or  she  may  request 
an  administrative  review  of  the 
determination(s)  as  set  forth  in 
paragraph  (c)(2)(i)  of  this  section. 

(i)  Suomission  of  written  materials.  A 
candidate  who  disputes  the 
Commission's  repayment 
determination(s)  shall  submit  in  writing, 
within  60  calendar  days  after  service  of 
the  Commission's  notice,  legal  and 
factual  materials  demonstrating  that  no 
repayment,  or  a  lesser  repayment,  is 
required.  Such  materials  may  be 
submitted  by  counsel  if  the  candidate  so 
desires.  The  candidate's  failure  to 
timely  raise  an  issue  in  written 
materials  presented  pursuant  to  this 
paragraph  will  be  deemed  a  waiver  of 


the  candidate's  right  to  raise  the  issue  at 
any  future  stage  of  proceedings 
including  any  petition  for  review  filed 
under  26  U.S.C.  9011(a). 

(ii)  Oral  hearing.  A  candidate  who 
submits  written  materials  pursuant  to 
paragraph  {c)(2)(i)  of  this  section  may  at 
the  same  time  request  in  vmting  that  the 
Commission  provide  such  candidate 
with  an  opportunity  to  address  the 
Commission  in  open  session  to 
demonstrate  that  no  repayment,  or  a 
lesser  repayment,  is  required.  The 
candidate  should  identify  in  thisTequest- 
the  repayment  issues  he  or  she  wants  to 
address  at  the  oral  hearing.  If  the 
Commission  decides  by  an  affirmative 
vote  of  four  (4)  of  its  members  to  grant 
the  candidate's  request,  it  will  inform 
the  candidate  of  the  date  and  time  set 
for  the  oral  hearing.  At  the  date  and 
time  set  by  the  Commission,  the 
candidate  or  candidate's  designated 
representative  will  be  allotted  an 
amount  of  time  in  which  to  make  an 
oral  presentation  to  the  Commission 
based  upon  the  legal  and  factual 
materials  submitted  under  paragraph 
(c)(2)(ii)  of  this  section.  The  candidate 
or  representative  will  also  have  the 
opportunity  to  answer  any  questions 
from  individual  members  of  the 
Commission. 

(3)  Repayment  determination  upon 
review.  In  deciding  whether  to  revise 
any  repayment  determination(s) 
following  an  administrative  review 
pursuant  to  paragraph  (c)(2)  of  this 
section,  the  Commission  will  consider 
any  submission  made  under  paragraph 
(c)(2)(i)  of  this  section  and  any  oral 
hearing  conducted  under  paragraph 
(c)(2)(ii)  of  this  section,  and  may  also 
consider  any  new  or  additional 
information  from  other  sources.  A 
determination  following  an 
administrative  review  that  a  candidate 
must  repay  a  certain  amount  will  be 
accompanied  by  a  written  statement  of 
reasons  supporting  the  Commission's 
determination(s).  This  statement  will 
explain  the  legal  and  factual  reasons 
underlying  the  Commission's 
determination(s)  and  will  summarize 
the  results  of  any  investigation(s)  upon 
which  the  determination(s)  are  based. 

(d)  Repayment  period.  (1)  Within  90 
calendar  days  of  service  of  the  notice  of 
the  Commission's  repayment 
determination(s).  the  candidate  shall 
repay  to  the  United  States  Treasury  the 
amounts  which  the  Commission  has 
determined  to  be  repayable.  Upon 
application  by  the  candidate,  the 
Commission  may  grant  an  extension  of 
up  to  90  calendar  days  in  which  to  make 
repayment. 

(2)  If  the  candidate  requests  an 
administrative  review  of  the 


Commission's  repayment 
determination(s)  under  paragraph  (c)(2) 
of  this  section,  the  time  for  repayment 
will  be  suspended  until  the  Commission 
has  concluded  its  administrative  review 
of  the  repayment  determination(s). 
Within  30  calendar  days  after  service  of 
the  notice  of  the  Commission's  post- 
administrative  review  repayment 
determination(s),  the  candidate  shall 
repay  to  the  United  States  Treasury  the 
amounts  which  the  Commission  has. 
determined^o  be  repayable.  Upon 
application  by  the  candidate,  the 
Commission  may  grant  an  extension  of 
up  to  90  calendar,  days  in  which  to  Hiake 
repayment. 

(3)  Interest.shall  be  assessed  on  all 
repayments  made  after  the  initial  90-day 
repayment  period  established  at 
paragraph  (d)(1)  of  this  section  or  the 
30-day  repayment  period  established  at 
paragraph  (d)(2)  of  this  section.  The 
amount  of  interest  due  shall  be  the 
greater  of: 

(i)  An  amount  calculated  in 
accordance  with  28  U.S.C.  1961  (a)  and 
a));or 

(ii)  The  amount  actually  earned  on  the 
funds  set  aside  or  to  be  repaid  under 
this  section. 
***** 

(f)  Additional  repayments.  Nothing  in 
this  section  will  prevent  the 
Commission  from  making  additional 
repayment  determinations  on  one  or 
more  of  the  bases  set  forth  at  1 1  CFR 
9007.2(b)  after  it  has  made  a  repayment 
determination  on  any  such  basis.  The 
Commission  may  make  additional 
repayment  determinations  where  there 
exist  facts  not  used  as  the  basis  for  any 
previous  determination.  •   *   * 

(g)  Newly-discovered  assets.  If,  after 
any  repayment  determination  made 
under  this  section,  a  candidate  or  his  or 
her  authorized  committee(s)  receives  or 
becomes  aware  of  assets  not  previously 
included  in  any  statement  of  net 
outstanding  qualified  campaign 
expenses  submitted  pursuant  to  1 1  CFR 
9004.9,  the  candidate  or  his  or  her 
authorized  committee{s)  shall  promptly 
notify  the  Commission  of  such  newly- 
discovered  assets.  *  •  • 
***** 

(i)  Petitions  for  rehearing;  stays 
pending  appeal.  The  candidate  may  file 
a  petition  for  rehearing  of  a  repayment 
determination  in  accordance  with  11 
CFR  9007.5(a).  The  candidate  may 
request  a  stay  of  a  repayment 
determination  in  accordance  with  11 
CFR  9007.5(c)  pending  the  candidate's 
appeal  of  that  repayment  determination. 

21.  Section  9007.3  is  amended  by 
adding  a  new  sentence  to  the  end  of 
paragraph  (c),  to  read  as  follows: 
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f  9007.3    Extensions  of  time. 

•  *         •         »         * 

(c)  •  •  '  If  a  candidate  seeks  an 
extension  of  any  60-day  response  period 
xinder  11  CFR  Part  9007.  the 
Commission  may  grant  no  more  than 
one  extension  to  that  candidate,  which 
extension  shall  not  exceed  15  days. 

•  •        *        *        * 
22.  Section  9007.5  is  amended  by 

revising  paragraphs  (a),  (b).  (c)(l)(ii)  and 
the  introductory  text  of  paragraph  (c)(4) 
to  read  as  follows: 

§  9007.5    Petitions  for  rehearing;  stays  of 
repayment  determinations. 

(a)  Petitions  for  rehearing.  (1) 
Following  the  Commission's  repayment 
determination  or  a  final  determination 
that  a  candidate  is  not  entitled  to  all  or 
a  portion  of  post-election  funding  under 
11  CFR  9004.9(0,  the  candidate  may  file 
a  petition  for  rehearing  setting  forth  the 
reUef  desired  and  the  legal  and  factual 
basis  in  support.  To  be  considered  by 
the  Commission,  petitions  for  rehearing 

must: 

(i)  Be  filed  within  20  calendar  days 
following  service  of  the  Commission's 
repayment  determination  or  final 
determination; 

(ii)  Raise  new  questions  of  law  or  fact 
that  would  materially  alter  the 
Commission's  repayment  determination 
or  final  determination;  and 

(iii)  Set  forth  clear  and  convincing 
grounds  why  such  questions  were  not 
and  could  not  have  been  presented 
during  the  original  determination 
process. 

(2)  If  a  candidate  files  a  timely 
petition  under  this  section  challenging  a 
Commission  repayment  determination, 
the  time  for  repayment  will  be 
suspended  until  the  Commission  serves 
notice  on  the  candidate  of  its 
determination  on  the  petition.  The  time 
periods  for  making  repayment  under  11 
CFR  9007.2(d)  shall  apply  to  any 
amounts  determined  to  be  repayable 
following  the  Commission's 
consideration  of  a  petition  for  rehearing 
under  this  section. 

(b)  Effect  of  failure  to  raise  issues.  The 
candidate's  failure  to  raise  an  argument 
in  a  timely  fashion  during  the  original 
determination  process  or  in  a  petition 
for  rehearing  under  this  section,  as 
appropriate,  shall  be  deemed  a  waiver  of 
the  candidate's  right  to  present  such 
arguments  in  any  future  stage  of 
proceedings  including  any  petition  for 
review  filed  under  26  U.S.C.  9011(a).  An 
issue  is  not  timely  raised  in  a  petition 
for  rehearing  if  it  could  have  been  raised 
earlier  in  response  to  the  Commission's 
original  determination, 
(c)*   •   • 
(!)•   '   * 


(ii)  A  request  for  a  stay  shall  be  made 
in  writing  and  shall  be  filed  within  30 
calendar  days  after  service  of  the 
Commission's  decision  on  a  petition  for 
rehearing  under  paragraph  (a)  of  this 
section  or.  if  no  petition  for  rehearing  is 
filed,  within  30  calendar  days  after 
service  of  the  Commission's  repayment 
detenmination  under  11  CFR  9007.2(c). 
•        •        •        •        * 

(4)  All  stays  shall  require  the  payment 
of  interest  on  the  amount  at  issue.  The 
amount  of  interest  due  shall  be 
calculated  from  the  date  30  days  after 
service  of  the  Commission's  repayment 
determination  under  11  CFR 
9007.2(c)(4)  and  shall  be  the  greater  of: 
»        •        *        •        * 

23.  Section  9007.7  is  added  to  read  as 
follows: 

§9007.7    Administrative  record. 

(a)  The  Commission's  administrative 
record  for  final  determinations  under  11 
CFR  9004.9  and  9005.1.  and  for 
repayment  determinations  under  11 
CFR  9007.2.  consists  of  all  documents 
and  materials  submitted  to  the 
Commission  for  its  consideration  in 
making  those  determinations.  The 
administrative  record  will  include  the 
certification  of  the  Commission's 
vote(s),  the  audit  report  that  is  sent  to 
the  committee  (for  repayment 
determinations),  the  statement(s)  of 
reasons,  and  the  candidate  agreement. 
The  committee  may  include  documents 
or  materials  in  the  administrative  record 
by  submitting  them  within  the  time 
periods  set  forth  at  1 1  CFR 
9004.9(f)(2)(ii).  9005.1(b)(2). 
9005.1(c)(4),  9007.1(c)  and  9007.2(c)(2). 
as  appropriate. 

(b)  The  Commission's  administrative 
record  for  determinations  under  1 1  CFR 
9004.9,  9005.1  and  9007.2  does  not 
include: 

(1)  Documents  and  materials  in  the 
files  of  individual  Commissioners  or 
employees  of  the  Commission  that  do 
not  constitute  a  basis  for  the 
Commission's  decisions  because  they 
were  not  circulated  to  the  Commission 
and  were  not  referenced  in  documents 
that  were  circulated  to  the  Commission; 

(2)  Transcripts  or  audio  tapes  of 
Commission  discussions  other  than 
transcripts  or  audio  tapes  of  oral 
hearings  pursuant  to  11  CFR 
9007.2(c)(2).  although  such  transcripts 
or  tapes  may  be  made  available  under 
11  CFR  parts  4  or  5;  or 

(3)  Documents  properly  subject  to 
privileges  such  as  an  attorney-client 
privilege,  or  items  constituting  attorney 
work  product. 

(c)  The  administrative  record 
identified  in  paragraph  (a)  of  this 


section  is  the  exclusive  record  for  the 
Commission's  determinations  under  11 
CFR  9004.9.  9005.1  and  9007.2 

PART  900a-FEDERAL  FINANCING  OF 
PRESIDENTIAL  NOMINATING 
CONVENTIONS 

24.  The  authority  citation  for  part 
9008  continues  to  read  as  follows: 

Authority:  2  U.S.C.  437.  438(a)(6).  26 
U.S.C.  9008,  9009(b). 

25.  Section  9008.12  is  amended  by 
revising  the  last  sentence  of  paragraph 
(a)(2)  to  read  as  follows: 

§  9008. 1 2    Repayments. 

(a)*  *   • 

(2)  *  *  *  The  Commission's  issuance 
of  an  audit  report  to  the  committee  will 
constitute  notification  for  purposes  of 
the  three  year  period. 


PART  9032— DEFINITIONS 

26.  The  authority  citation  for  part 
9032  continues  to  read  as  follows: 

Authority:  26  U.S.C.  9032  and  9039(b). 

27.  Section  9032.9  is  amended  by 
revising  the  first  sentence  of  paragraph 
(c)  to  read  as  follows: 

§  9032.9    Qualified  campaign  expense. 
•         »         «         •         • 

(c)  Except  as  provided  in  11  CFR 
9034.4(e).  expenditures  incurred  either 
before  the  beginning  of  the  expenditure 
report  period  or  after  the  last  day  of  a 
candidate's  eligibility  will  be 
considered  qualified  campaign  expenses 
if  they  meet  the  provisions  of  11  CFR 
9034.4(a).  •   *   * 


PART  9033— EUGIBILITY  FOR 
PAYMENTS 

28.  The  authority  citation  for  part 
9033  is  revised  to  read  as  follows: 

Authority:  26  U.S.C.  9003(e).  9033  and 
9039(b). 

29.  Section  9033.1  is  amended  by 
republishing  the  introductory  text  of 
paragraph  (b),  by  revising  paragraph 
(b)(5).  by  adding  a  new  second  sentence 
to  paragraph  (b)(7),  by  revising 
paragraph  (b)(ll),  and  by  adding  new 
paragraph  (b)(12).  to  read  as  follows: 

§  9033.1    Candidate  and  committee 
agreements. 

***** 

(b)  Conditions.  The  candidate  shall 
agree  that: 

***** 

(5)  The  candidate  and  the  candidate's 
authorized  committee(s)  will  keep  and 
furnish  to  the  Commission  all 


documentation  relating  to 
disbursements  and  receipts  including 
any  books,  records  (including  bank 
records  for  all  accounts),  all 
documentation  required  by  this  section 
(including  those  required  to  be 
maintained  under  11  CFR  9033.11),  and 
other  information  that  the  Commission 
may  request.  If  the  candidate  or  the 
candidate's  authorized  committee 
maintains  or  uses  computerized 
information  containing  any  of  the 
categories  of  data  listed  in  11  CFR 
9033.12(a),  the  committee  will  provide 
computerized  magnetic  media,  such  as 
magnetic  tapes  or  magnetic  diskettes, 
containing  the  computerized 
information  at  the  times  specified  in  11 
CFR  9038.1(b)(1)  that  meet  the 
requirements  of  11  CFR  9033.12(b). 
Upon  request,  documentation 
explaining  the  computer  system's 
software  capabilities  shall  be  provided, 
and  such  personnel  as  are  necessary  to 
explain  the  operation  of  the  computer 
system's  software  and  the  computerized 
information  prepared  or  maintained  by 
the  committee  shall  be  made  available. 
***** 

(7)  •   *   *    The  candidate  and  the 
candidate's  authorized  committee(s) 
shall  also  provide  any  material  required 
in  cormection  with  an  audit, 
investigation,  or  examination  conducted 
pursuant  to  11  CFR  part  9039.  •   *  * 
***** 

(11)  The  candidate  and  the 
candidate's  authorized  committee(s) 
will  pay  an  civil  penalties  included  in 
a  conciliation  agreement  or  otherwise 
imposed  under  2  U.S.C.  437g  against  the 
candidate,  any  authorized  committees  of 
the  candidate  or  any  agent  thereof. 

(12)  Any  television  commercial 
prepared  or  distributed  by  the  candidate 
or  the  candidate's  authorized 
committee(s)  will  be  prepared  in  a 
manner  which  ensures  that  the 
commercial  contains  or  is  accompanied 
by  closed  captioning  of  the  oral  content 
of  the  commercial  to  be  broadcast  in 
line  21  of  the  vertical  blanking  interval, 
or  is  capable  of  being  viewed  by  deaf 
and  hearing  impaired  individuals  via 
any  comparable  successor  technology  to 
line  21  of  the  vertical  blanking  interval. 

30.  Section  9033.4  is  amended  by 
removing  paragraph  (b)  and 
redesignating  paragraph  (c)  as  paragraph 
(b). 

31.  Section  9033.11  is  revised  to  read 
as  follows: 

§  9033. 11     Documentation  of 
disbursements. 

(a)  Burden  of  proof  .Each  candidate 
shall  have  the  burden  of  proving  that 
disbursements  made  by  the  candidate  or 
his  or  her  authorized  committee(s)  or 


persons  authorized  to  make 
expenditures  on  behalf  of  the  candidate 
or  authorized  committee(s)  are  qualified 
campaign  expenses  as  defined  in  1 1 
CFR  9032.9.  The  candidate  and  his  or 
her  authorized  committee(s)  shall  obtain 
and  furnish  to  the  Commission  on 
request  any  evidence  regarding  qualified 
campaign  expanses  made  by  the 
candidate,  his  or  her  authorized 
committees  and  agents  or  persons 
authorized  to  make  expenditures  on 
behalf  of  the  candidate  or  committee(s) 
as  provided  in  paragraph  (b)  of  this 
section, 
(b)  Documentation  required. 

(1)  For  disbursements  in  excess  of 
$200  to  a  payee,  the  candidate  shall 
present  a  canceled  check  negotiated  by 
the  payee  and  either 

(i)  A  receipted  bill  from  the  payee  that 
states  the  purpose  of  the  disbursement; 
or 

(ii)  If  such  a  receipt  is  not  available. 

(A)  One  of  the  following  dociunents 
generated  by  the  payee:  a  bill,  invoice, 
or  voucher  that  states  the  purpose  of  the 
disbursement;  or 

(B)  Where  the  documents  specified  in 
paragraph  (b)(l)(ii)(A)  of  this  section  are 
not  available,  a  voucher  or 
contemporaneous  memorandum  from 
the  candidate  or  the  committee  that 
states  the  purpose  of  the  disbursement; 
or 

(iii)  Where  the  supporting 
documentation  required  in  paragraphs 
(b)(1)  (i)  or  (ii)  of  this  section  is  not 
available,  the  candidate  or  committee 
may  present  collateral  evidence  to 
document  the  qualified  campaign 
expense.  Such  collateral  evidence  may 
include,  but  is  not  limited  to: 

(A)  Evidence  demonstrating  tbat  the 
expenditiu^  is  part  of  an  identifiable 
program  or  project  which  is  otherwise 
sufficiently  documented  such  as  a 
disbursement  which  is  one  of  a  number 
of  documented  disbursements  relating 
to  a  campaign  mailing  or  to  the 
operation  of  a  campaign  office;  or 

(B)  Evidence  that  the  disbursement  is 
covered  by  a  pre-established  written 
campaign  committee  policy,  such  as  a 
daily  travel  expense  policy. 

(iv)  If  the  purpose  of  the  disbursement 
is  not  stated  in  the  accompanying 
documentation,  it  must  be  indicated  on 
the  canceled  check. 

(2)  For  all  other  disbursements,  the 
candidate  shall  present: 

(i)  A  record  disclosing  the  full  name 
and  mailing  address  of  the  payee,  the 
amount,  date  and  purpose  of  the 
disbursement,  if  made  from  a  petty  cash 
fund;  or 

(ii)  A  canceled  check  negotiated  by 
the  payee  that  states  the  full  name  and 
mailing  address  of  the  payee,  and  the 


amount,  date  and  purpose  of  the 
disbursement. 
(3)  For  purposes  of  this  section: 
(i)  Payee  means  the  person  who 
provides  the  goods  or  services  to  the 
candidate  or  committee  in  return  for  the 
disbursement;  except  that  an  individual 
will  be  considered  a  payee  under  this 
section  if  he  or  she  receives  $1000  or 
less  advanced  for  travel  and/ or 
subsistence  and  if  the  individual  is  the 
recipient  of  the  goods  or  services 
purchased. 

(ii)  Purpose  means  the  full  name  and 
mailing  address  of  the  payee,  the  date 
and  amount  of  the  disbursement,  and  a 
brief  description  of  the  goods  or  services 
purchased. 

(c)  Retention  of  records.  The 
candidate  shall  retain  records  with 
respect  to  each  disbursement  and 
receipt,  including  bank  records, 
vouchers,  worksheets,  receipts,  bills  and 
accounts,  journals,  ledgers,  fundraising 
solicitation  material,  accounting 
systems  documentation,  and  any  related 
materials  documenting  campaign 
receipts  and  disbursements,  for  a  period 
of  three  years  pursuant  to  11  CFR 
102.9(c),  and  shall  present  these  records 
to  the  Commission  on  request. 

(d)  List  of  capital  and  other  assets. 

(1)  Capital  assets.  The  candidate  or 
committee  shall  maintain  a  list  of  all 
capital  assets  whose  purchase  price 
exceeded  $2000  when  acquired  by  the 
campaign.  The  list  shall  ii^clude  a  brief 
description  of  each  capital  asset,  the 
purchase  price,  the  date  it  was  acquired, 
the  method  of  disposition  and  the 
amount  received  in  disposition.  For 
purposes  of  this  section,  "capital  asset" 
shall  be  defined  in  accordance  with  11 
CFR  9034.5(c)(1). 

(2)  Other  assets.  The  candidate  or 
committee  shall  maintain  a  list  of  other 
assets  acquired  for  use  in  fundraising  or 
as  collateral  for  campaign  loans,  if  the 
aggregate  value  of  such  assets  exceeds 
$5000.  The  list  shall  include  a  brief 
description  of  each  such  asset,  the  fair 
maricet  value  of  each  asset,  the  method 
of  disposition  and  the  amount  received 
in  disposition.  The  fair  market  value  of 
other  assets  shall  be  determined  in 
accordance  with  11  CFR  9034.5(c)(2). 

PART  9034— ENTITLEMENTS 

32.  The  authority  citation  for  part 
9034  continues  to  read  as  follows: 

Authority:  26  U.S.C.  9034  and  9039(b}. 

33.  Section  9034.4  is  amended  by 
revising  paragraphs  (a)  and  (b)(3),  by 
adding  new  paragraph  (b)(8),  by 
removing  and  reserving  paragraph  (c). 
by  revising  paragraph  (d)(2),  and  by 
adding  new  paragraph  (e),  to  read  as 
follows: 
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f  9034.4    Um  Of  contributions  and 
nwlchtng  payments. 

(a)  Qualified  campaign  expenses — 

(1)  General.  Except  as  provided  in 
paragraph  (b)(3)  of  this  section,  all 
contributions  received  by  an  individual 
from  the  date  he  or  she  becomes  a 
candidate  and  all  matching  payments 
received  by  the  candidate  shall  be  used 
only  to  defray  qualifled  campaign 
expenses  or  to  repay  loans  or  otherwise 
restore  funds  (other  than  contributions 
which  were  received  and  expended  to 
defray  qualified  campaign  expenses). 
which  were  used  to  defray  qualified 
campaign  expenses. 

(2)  Testing  the  waters.  Even  though 
incurred  prior  to  the  date  an  individual 
becomes  a  candidate,  payments  made  in 
accordance  with  the  11  CFR  100.8(b)(1) 
for  the  purpose  of  determining  whether 
an  individual  should  become  a 
candidate  shall  be  considered  qualified 
campaign  expenses  if  the  individual 
subsequently  becomes  a  candidate  and 
shall  count  against  that  candidate's 
limits  under  2  U.S.C.  441a(b). 

(3)  Winding  down  costs. 

(i)  Costs  associated  with  the 
termination  of  political  activity,  such  as 
the  costs  of  complying  with  the  post 
election  requirements  of  the  Act  and 
other  necessary  administrative  costs 
associated  with  winding  down  the 
campaign,  including  office  space  rental, 
staff  salaries,  and  office  supplies  shall 
be  considered  qualified  campaign 
expenses.  A  candidate  may  receive  and 
use  matching  funds  for  these  purposes 
either  after  he  or  she  has  notified  the 
Commission  in  writing  of  his  or  her 
withdrawal  from  the  campaign  for 
nomination  or  after  the  date  of  the 
party's  nominating  convention,  if  he  or 
she  has  not  withdrawn  before  the 
convention. 

(ii)  If  the  candidate  has  become 
ineligible  due  to  the  operation  of  11  CFR 
9033.5(b),  he  or  she  may  only  receive 
matching  funds  to  defray  costs  incurred 
before  the  candidate's  date  of 
ineligibility,  for  goods  and  services  to  be 
received  before  the  date  of  ineligibility 
and  for  which  written  arrangement  or 
commitment  was  made  on  or  before  the 
candidate's  date  of  ineligibility,  until 
the  candidate  is  eligible  to  receive 
winding  down  costs  under  paragraph 
(a)(3)(i)  of  this  section. 

(iii)  For  purposes  of  the  expenditure 
limitations  set  forth  in  11  CFR  9035.1 
100%  of  salary,  overhead  and  computer 
expenses  incurred  after  a  candidate's 
date  of  ineligibility  may  be  treated  as 
exempt  legal  and  accounting 
compliance  expenses  beginning  with 
the  first  full  reporting  period  after  the 
candidate's  date  of  ineligibility.  For 
candidates  who  continue  to  campaign  or 


re-establish  eligibility,  this  paragraph 
shall  not  apply  to  expenses  incurred 
during  the  period  between  the  date  of 
ineligibility  and  the  date  on  which  the 
candidate  either  re-establishes  eligibility 
or  ceases  to  continue  to  campaign. 

(4)  Taxes.  Federal  income  taxes  paid 
by  the  committee  on  non-exempt 
function  income,  such  as  interest, 
dividends  and  sale  of  property,  shall  be 
considered  qualified  campaign 
expenses.  These  expenses  shall  not, 
however,  count  against  the  state  or 
overall  expenditure  limits  of  11  CFR 
9035.1(a). 

(5)  Gifts  and  monetary  bonuses.  Gifts 
and  monetary  bonuses  shall  be 
considered  qualified  campaign 
expenses,  provided  that: 

(i)  Gifts  for  committee  employees, 
consultants  and  volunteers  in 
recognition  for  campaign-related 
activities  or  services  do  not  exceed  $150 
total  per  individual  and  the  total  of  all 
gifts  does  not  exceed  $20,000;  and 

(ii)  All  monetary  bonuses  for 
committee  employees  and  consultants 
in  recognition  for  campaign-related 
activities  or  services: 

(A)  Are  provided  for  pursuant  to  a 
written  contract  made  prior  to  the  date 
of  ineligibility;  and 

(B)  Are  paid  no  later  than  thirty  days 
after  the  date  of  ineligibility. 

(b)**- 

(3)  General  election  and  post- 
ineligibility  expenditures.  Any  expenses 
incurred  after  a  candidate's  date  of 
ineligibility,  as  determined  under  11 
CFR  9033.5,  are  not  qualified  campaign 
expenses  except  to  the  extent  permitted 
under  11  CFR  9034.4(a)(3).  In  addition, 
any  expenses  incurred  before  the 
candidate's  date  of  ineligibility  for 
goods  and  services  to  be  received  after 
the  candidate's  date  of  ineligibility,  or 
for  property,  services,  or  facilities  used 
to  benefit  the  candidate's  general 
election  campaign,  are  not  qualified 
campaign  expenses. 

(8)  Lost  or  misplaced  items.  The  cost 
of  lost  or  misplaced  items  may  be 
considered  a  nonqualified  campaign 
expense.  Factors  considered  by  the 
Commission  in  making  this 
determination  shall  include,  but  not  be 
limited  to,  whether  the  committee 
demonstrates  that  it  made  conscientious 
efforts  to  safeguard  the  missing 
equipment;  whether  the  committee 
sought  or  obtained  insurance;  the  type 
of  equipment  involved;  and  the  number 
and  value  of  items  that  were  lost. 

(c)  [ELeservedl 

(d)  *  *  • 

(2)  General  election.  If  a  candidate  has 
received  matching  funds,  all  transfers 


imm  the  candidate's  primary  election 
account  to  a  legal  and  accounting 
compliance  fund  established  for  the 
general  election  must  be  made  in 
accordance  with  11  CFR  9003.3(a)(1). 

(e)  Attribution  of  expenditures 
between  the  primary  and  the  general 
election  limits.  The  following  rules 
apply  to  candidates  who  receive  public 
funding  in  both  the  primary  and  the 
general  election. 

(1)  General  rule.  Any  expenditure  for 
goods  or  services  that  are  used 
exclusively  for  the  primary  election 
campaign  shall  be  attributed  to  the 
limits  set  forth  at  11  CFR  9035.1.  Any 
expenditure  for  goods  or  services  that 
are  used  exclusively  for  the  general 
election  campaign  shall  be  attributed  to 
the  limits  set  forth  at  11  CFR  110.8(a)(2). 
as  adjusted  under  11  CFR  110.9(c). 

(2)  Polling  expenses.  Polling  expenses 
shall  be  attributed  according  to  when 
the  results  of  the  poll  are  received.  If  the 
results  are  received  on  or  before  the  date 
of  the  candidate's  nomination,  the 
expenses  shall  be  considered  primary 
election  expenses.  If  results  are  received 
frt)m  a  single  poll  both  before  and  after 
the  date  of  the  candidate's  nomination, 
the  costs  shall  be  allocated  between  the 
primary  and  the  general  election  limits 
based  on  the  percentage  of  results 
received  during  each  period. 

(3)  State  or  national  campaign  offices. 
Overhead  expenditures  and  payroll 
costs  incurred  in  connection  with  state 
or  national  campaign  offices,  shall  be 
attributed  according  to  when  the  usage 
occurs  or  the  work  is  performed.  For 
purposes  of  this  section,  overhead 
expenditures  shall  have  the  same 
meaning  as  set  forth  in  11  CFR 
106.2(b)(2)(iii)(D).  Expenses  for  usage  of 
offices  or  work  performed  on  or  before 
the  date  of  the  candidate's  nomination 
shall  be  attributed  to  the  primary 
election,  except  for  periods  when  the 
office  is  used  only  by  persons  working 
exclusively  on  general  election 
campaign  preparations. 

(4)  Campaign  materials.  Expenditures 
for  campaign  materials,  including 
bumper  stickers,  campaign  brochures, 
buttons,  pens  and  similar  items,  that  are 
purchased  by  the  primary  election 
campaign  committee  and  later 
transferred  to  and  used  by  the  general 
election  committee  shall  be  attributed  to 
the  general  election  limits.  Materials 
transferred  to  but  not  used  by  the 
general  election  committee  shall  be 
attributed  to  the  primary  election  limits. 

(5)  Media  production  costs.  For  media 
communications  that  are  broadcast  or 
published  both  before  and  after  the  date 
of  the  candidate's  nomination,  50%  of 
the  media  production  costs  shall  be 
attributed  to  the  primary  election  limits, 


and  50%  to  the  general  election  limits. 
Distribution  costs,  including  such  costs 
as  air  time  and  advertising  space  in 
newspapers,  shall  be  paid  for  100%  by 
the  primary  or  general  election 
campaign  depending  on  when  the 
communication  is  broadcast  or 
distributed. 

(6)  Campaign  Communications,  (i) 
Solicitations.  The  costs  of  a  solicitation 
shall  be  attributed  to  the  primary 
election  or  to  the  GELAC.  depending  on 
the  purpose  of  the  solicitation.  If  a 
candidate  solicits  funds  for  both  the 
primary  election  and  for  the  GELAC  in 

a  single  communication.  50%  of  the  cost 
of  the  solicitation  shall  be  attributed  to 
the  primary  election,  and  50%  to  the 
GELAC. 

(ii)  Other  communications.  Except  as 
provided  in  paragraph  (e)(5)  of  this 
section,  the  costs  of  a  campaign 
communication  that  does  not  include  a 
solicitation  shall  be  attributed  to  the 
primary  or  general  election  limits  based 
on  the  date  on  which  the 
communication  is  broadcast,  published 
or  mailM.  The  cost  of  a  commimication 
that  is  broadcast,  published  or  mailed 
before  the  date  of  the  candidate's 
nomination  shall  be  attributed  to  the 
primary  election  limits. 

(7)  Travel  costs.  Expenditures  for 
campaign-related  transportation,  food, 
and  lodging  by  any  individual, 
including  a  candidate,  shall  be 
attributed  according  to  when  the  travel 
occurs.  If  the  travel  occurs  on  or  before 
the  date  of  the  candidate's  nomination, 
the  cost  is  a  primary  election  expense. 
Travel  to  and  from  the  convention  shall 
be  attributed  to  the  primary  election. 
Travel  by  a  person  who  is  working 
exclusively  on  general  election 
campaign  preparations  shall  be 
considered  a  general  election  expense 
even  if  the  travel  occurs  before  the 
candidate's  nomination. 

34.  Section  9034.5  is  amended  by 
revising  paragraphs  (b),  (c)(1)  and  (f)  to 
read  as  follows: 

§  9034.5    Net  outstanding  campaign 
obligations. 

•         *         •         »        * 

(b)  Liabilities.  (1)  The  amount 
submitted  as  the  total  of  outstanding 
campaign  obligations  under  paragraph 
(a)(1)  of  this  section  shall  not  include 
any  accounts  payable  for  non -qualified 
campaign  expenses  nor  any  amounts 
determined  or  anticipated  to  be  required 
as  repayment  under  11  CFR  part  9038  or 
any  amounts  paid  to  secure  a  surety 
bond  under  11  CFR  9038.5. 

(2)  The  amount  submitted  as 
estimated  necessary  winding  down 
costs  under  paragraph  (a)(1)  of  this 
section  shall  be  broken  dowm  by 


expense  category  and  quarterly  or 
monthly  time  period.  This  breakdown 
shall  include  estimated  costs  for  office 
space  rental,  staff  salaries,  legal 
expenses,  accounting  expenses,  office 
supplies,  equipment  rental,  telephone 
expenses,  postage  and  other  mailing 
costs.,  printing  and  storage.  The 
breakdown  shall  estimate  the  costs  that 
will  be  incurred  in  each  category  from 
the  time  the  statement  is  submitted  until 
the  expected  termination  of  the 
committee's  political  activity. 

(c)(1)  Capital  assets.  For  purposes  of 
this  section,  the  term  capital  asset 
means  any  property  used  in  the 
operation  of  the  campaign  whose 
purchase  price  exceeded  $2000  when 
received  by  the  committee.  Property  that 
must  be  valued  as  capital  assets  under 
this  section  includes,  but  is  not  limited 
to,  office  equipment,  furniture,  vehicles 
and  fixtures  acquired  for  use  in  the 
operation  of  the  candidate's  campaign, 
but  does  not  include  property  defined  as 
"other  assets"  under  11  CFR 
9034.5(c)(2).  A  list  of  all  capital  assets 
shall  be  maintained  by  the  Committee  in 
accordance  with  11  CFR  9033.11(d).  The 
fair  market  value  of  capital  assets  shall 
be  considered  to  be  the  total  original 
cost  of  such  items  when  acquired  less 
40%,  to  account  for  depreciation,  except 
that  items  received  after  the  date  of 
ineligibility  must  be  valued  at  their  fair 
market  value  on  the  date  received. 
***** 

(f)(1)  With  each  submission  for 
matching  fund  payments  filed  after  the 
candidate's  date  of  ineligibiUty,  the 
candidate  shall  certify  that,  as  of  the 
close  of  business  on  the  last  business 
day  preceding  the  date  of  submission  for 
matching  funds,  his  or  her  remaining 
net  outstanding  campaign  obligations 
equal  or  exceed  the  amount  submitted 
for  matching. 

(2)  A  candidate  who  makes  a 
submission  for  matching  fund  payments 
after  his  or  her  date  of  ineligibility  shall 
also  submit  a  revised  statement  of  net 
outstanding  campaign  obligations.  This 
revised  statement  shall  be  due  before 
the  next  regularly  scheduled  payment 
date,  on  a  date  to  be  determined  and 
published  by  the  Commission.  This 
statement  shall  reflect  the  financial 
status  of  the  campaign  as  of  the  close  of 
business  three  business  days  before  the 
due  date  of  the  statement.  The  revised 
statement  shall  also  contain  a  brief 
explanation  of  each  change  in  the 
committee's  assets  and  obligations  from 
the  previous  statement. 

(3)  After  a  candidate's  date  of 
ineligibility,  if  the  candidate  does  not 
receive  the  entire  amount  of  matching 
funds  on  a  regularly  scheduled  payment 


date  due  to  a  shortfall  in  the  matching 
payment  account,  the  candidate  shall 
also  submit  a  revised  statement  of  net 
outstanding  campaign  obligations.  The 
revised  statement  shall  be  filed  on  a 
date  to  be  determined  and  published  by 
the  commission,  which  will  be  before 
the  next  regularly  scheduled  payment 
date. 

35.  Section  9034.6  is  revised  to  read 
as  follows: 

$  9034.6    Expenditures  for  transportation 
and  services  made  available  to  media 
personnel;  reimbursements. 

(a)  General.  (1)  Expenditures  by  an 
authorized  committee  for  transportation, 
ground  services  or  facilities  (including 
air  travel,  ground  transportation, 
housing,  meals,  telephone  service,  and 
typewriters)  made  available  to  media 
personnel,  Secret  Service  personnel  or 
national  security  staff  will  be 
considered  qualified  campaign 
expenses,  and,  except  for  costs  relating 
to  Secret  Service  personnel  or  national 
seciu-ity  staff,  will  be  subject  to  the 
overall  expenditure  limitations  of  11 
CFR  9035.1(a). 

(2)  Subject  to  the  limitations  in 
paragraphs  (b)  and  (c)  of  this  section, 
committees  may  seek  reimbursement  for 
these  expenses,  and  may  deduct 
reimbursements  received  from  media 
representatives  from  the  amount  of 
expenditures  subject  to  the  overall 
expenditure  limitation  of  11  CFR 
9035.1(a).  Expenses  for  which  the 
committee  receives  no  reimbursement 
will  be  considered  qualified  campaign 
expenses,  and,  with  the  exception  of 
those  expenses  relating  to  Secret  Service 
personnel  and  national  security  staff, 
will  be  subject  to  the  overall 
expenditure  limitation. 

(b)  Reimbursement  limits.  (1)  The 
amount  of  reimbursement  sought  from  a 
media  representative  under  paragraph 
(a)(2)  of  this  section  shall  not  exceed 
110%  of  the  media  representative's  pro 
rata  share  (or  a  reasonable  estimate  of 
the  media  representative's  pro  rata 
share)  of  the  actual  cost  of  the 
transportation  and  services  made 
available.  Any  reimbursement  received 
in  excess  of  this  amount  shall  be 
disposed  of  in  accordance  with 
paragraph  (d)(1)  of  this  section. 

(2)  For  the  purposes  of  this  section,  a 
media  representative's  pro  rata  share 
shall  be  calculated  by  dividing  the  total 
actual  cost  of  the  transportation  and 
services  provided  by  the  total  number  of 
individuals  to  whom  such 
transportation  and  services  are  made 
available.  For  purposes  of  this 
calculation,  the  total  number  of 
individuals  shall  include  committee 
staff,  media  personnel.  Secret  Service 
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personnel,  national  security  staff  and 
any  other  individuals  to  whom  such 
transportation  and  services  are  made 
available,  except  that,  when  seeking 
reimbursement  for  transportation  costs 
paid  by  the  committee  under  1 1  CFR 
9034.7(bK5)(i){C),  the  total  number  of 
individuals  shall  not  include  national 
security  staff. 

(c)  Deduction  of  reimbursements  from 
expenditures  subject  to  the  overall 
expenditure  limitations. 

U)  The  Committee  may  deduct  from 
the  amount  of  expenditures  subject  to 
the  overall  expenditure  limitation: 

(i)  The  amount  of  reimbursements 
received  from  media  representatives  in 
payment  for  the  transportation  and 
services  described  in  paragraph  (a)  of 
this  section,  up  to  the  actual  cost  of  the 
transportation  and  services  provided  to 
media  representatives;  and 

(ii)  An  additional  amount  of  the 
reimbursements  received  from  media 
representatives,  representing  the 
administrative  costs  incurred  by  the 
committee  in  providing  these  services  to 
the  media  representatives  and  seeking 
reimbursement  for  them,  equal  to: 

(A)  Three  percent  of  the  actual-cost  of 
transportation  and  services  provided  to 
the  media  representatives  under  this 
section;  or 

(B)  An  amount  in  excess  of  3% 
representing  the  administrative  costs 
actually  incurred  by  the  committee  in 
providing  services  to  the  media 
representatives,  provided  that  the 
committee  is  able  to  document  the  total 
amount  of  administrative  costs  actually 
incurred. 

(2)  For  the  purposes  of  this  paragraph, 
"administrative  costs"  includes  all  costs 
incurred  by  the  committee  in  making 
travel  arrangements  and  seeking 
reimbursement,  whether  these  services 
are  performed  by  committee  staff  or  by 
independent  contractors. 

(d)  Disposal  of  excess 
reimbursements.  If  the  committee 
receives  reimbursements  in  excess  of 
the  amount  deductible  under  paragraph 
(c)  of  this  section,  it  shall  dispose  of  the 
excess  amount  in  the  following  manner: 

(1)  Any  reimbursement  received  in 
excess  of  110%  of  the  actual  pro  rata 
cost  of  the  transportation  and  services 
made  available  to  a  media 
representative  shall  be  returned  to  the 
media  representative. 

(2)  Any  amount  in  excess  of  the 
amount  deductible  under  paragraph  (c) 
of  this  section  that  is  not  required  to  be 
returned  to  the  media  representative 
under  paragraph  (d)(1)  of  this  section 
shall  be  paid  to  the  Treasury. 

(e)  Reporting.  The  total  amount  paid 
by  an  authorized  committee  for  the 
services  and  facilities  described  in 


paragraph  (a)(1)  of  this  section,  plus  the 
administrative  costs  incurred  by  the 
committee  in  providing  these  services 
and  facilities  and  seeking 
reimbursement  for  them,  shall  be 
reported  as  an  expenditure  in 
accordance  with  11  CFR  104.3(b)(2)(i). 
Any  reimbursement  received  by  such 
committee  under  paragraph  (b)(1)  of  this 
section  shall  be  reported  in  accordance 
with  11  CFR  104.3(a)(3)(ix). 

36.  Section  9034.7  is  revised  to  read 
as  follows: 


§  9034.7    Allocation  of  travel  expanditures. 

(a)  Notwithstanding  the  provisions  of 
11  CFR  106.3,  expenditures  for  travel 
relating  to  the  campaign  of  a  candidate 
seeking  nomination  for  election  to  the 
office  of  President  by  any  individual, 
including  a  candidate,  shall,  pursuant  to 
the  provisions  of  paragraph  (b)  of  this 
section,  be  qualified  campaign  expenses 
and  be  reported  by  the  candidate's 
authorized  committee(s)  as 
expenditures. 

(b)(1)  For  a  trip  which  is  entirely 
campaign-related,  the  total  cost  of  the 
trip  shall  be  a  qualified  campaign 
expense  and  a  reportable  expenditure. 

12)  For  a  trip  wnich  includes 
campaign-related  and  non-campaign 
related  stops,  that  portion  of  the  cost  of 
the  trip  allocable  to  campaign  activity 
shall  be  a  qualified  campaign  expense 
and  a  reportable.expenditure.  Such 
portion  shall  be  determined  by 
calculating  what  the  trip  would  have 
ijost  from  the  point  of  origin  of  the  trip 
to  the  first  campaign-related  stop  and 
from  that  stop  through  each  subsequent 
campaign-related  stop,  back  to  the  point 
of  origin.  If  any  campaign  activity,  other 
than  incidental  contacts,  is  conducted  at 
a  stop,  that  stop  shall  be  considered 
campaign-related.  Campaign  activity 
includes  soliciting,  making,  or  accepting 
contributions,  and  expressly  advocating 
the  election  or  defeat  of  the  candidate. 
Other  factors,  including  the  setting, 
timing  and  statements  or  expressions  of 
the  purpose  of  an  event  and  the 
substance  of  the  remarks  or  speech 
made,  will  also  be  considered  in 
determining  whether  a  stop  is 
campaign-related. 

(3)  For  each  trip,  an  itinerary  shall  be 
prepared  and  such  itinerary  shall  be 
made  available  by  the  committee  for 
Commission  inspection.  The  itinerary 
shall  show  the  time  of  arrival  and 
departure  and  the  type  of  event  held. 

14)  For  trips  by  government 
conveyance  or  by  charter,  a  list  of  all 
passengers  on  such  trip,  along  with  a 
designation  of  which  pabsengers  are  and 
which  are  not  campaign-related,  shall  be 
made  available  for  Commission 
inspection.  When  required  to  be  created. 


a  copy  of  the  government's  or  the 
charter  company's  official  manifest  shall 
also  be  maintained  and  made  available 
by  the  committee. 

(5)(i)  If  any  individual,  including  a 
candidate,  uses  a  government  airplane 
for  campaign-related  travel,  the 
candidate's  authorized  committee  shall 
pay  the  appropriate  government  entity 
an  amount  equal  to: 

(A)  The  lowest  unrestricted  and  non- 
discounted  first  class  commercial  air 
fare  available  for  the  time  traveled,  in 
the  case  of  travel  to  a  city  served  by  a 
regularly  scheduled  commercial  airline 
service;  or 

(B)  The  lowest  unrestricted  and  non- 
discounted  coach  commercial  air  fare 
available  for  the  time  traveled,  in  the 
case  of  travel  to  a  city  served  by 
regularly  scheduled  coach  airUne 
service,  but  not  regularly  scheduled  first 
class  airline  service;  or 

(C)  In  the  case  of  travel  to  a  city  not 
served  by  a  regularly  scheduled 
eommercialiairline  service,  the 
commercial  charterrate  for  an  airplane 
sufficient  in  size  to  accommodate  the 
campaign-related  travelers,  including 
the  candidate,  plus  the  news  media  and 
the  Secret  Service. 

(ii)  If  a  government  airplane  is  flown 
to  a  campaign-related  stop  where  it  will 
pick  up  passengers,  or  from  a  campaign- 
related  stop  where  it  left  off  passengers, 
the  candidate's  authorized  committee 
shall  pay  the  appropriate  government 
entity  an  amount  equal  to  the  greater  of 
the  amount  billed  or  the  amount 
required  under  paragraph  (b)(5)(i)  of  this 
section  for  one  passenger. 

(iii)  If  any  inaividual.  including  a 
candidate,  uses  a  government 
conveyance,  other  than  an  airplane,  for 
campaign-related  travel,  the  candidate's 
authorized  committee  shall  pay  the 
appropriate  government  entity  an 
amount  equal  to  the  commercial  rental 
rate  for  a  conveyance  sufficient  in  size 
to  accommodate  the  campaign-related 
travelers,  including  the  candidate,  plus 
the  news  media  and  the  Secret  Service. 

(iv)  If  any  individual,  including  a 
candidate,  uses  accommodations, 
including  lodging  and  meeting  rooms, 
during  campaign-related  travel,  and  the 
accommodations  are  paid  for  by  a 
government  entity,  the  candidate's 
authorized  committee  shall  pay  the 
appropriate  government  entity  an 
amount  equal  to  the  usual  and  normal 
charge  for  the  accommodations,  and 
shall  maintain  documentation 
supporting  the  amount  paid. 

(v)  For  travel  by  airplane,  the 
committee  shall  maintain 
documentation  of  the  lowest 
unrestricted  nondiscounted  air  fare 
available  for  the  time  traveled. 


including  the  airline,  the  flight  number 
and  travel  service  providing  that  fare  or 
the  charter  rate,  as  appropriate.  For 
travel  by  other  conveyances,  the 
committee  shall  maintain 
documentation  of  the  commercial  rental 
rate  for  a  conveyance  of  suflicient  size, 
incluiling  the  provider  of  the 
conveyance  and  the  size,  model  and 
make  of  the  conveyance. 

(6)  Travel  expenses  of  a  candidate's 
spouse  and  family  when  accompanying 
the  candidate  on  campaign-related 
travel  may  be  treated  as  qualified 
campaign  expenses  and  reportable 
expenditures.  If  the  spouse  or  family 
members  conduct  campaign-related 
activities,  their  travel  expenses  will  be 
treated  as  qualified  campaign  expenses 
and  reportable  expenditures. 

(7)  If  any  individual,  including  a 
candidate,  incurs  expenses  for 
campaign-related  travel,  other  than  by 
use  of  government  conveyance  or 
accommodations,  an  amount  equal  to 
that  portion  of  the  actual  cost  of  the 
conveyance  or  accommodations  which 
is  allocable  to  all  passengers,  including 
the  candidate,  who  are  traveling  for 
campaign  purposes  will  be  a  qualified 
campaign  expense  and  shall  be  reported 
by  the  committee  as  an  expenditure. 

(i)  If  the  trip  is  by  charter,  the  actual 
cost  for  each  passenger  shall  be       , 
determined  by  dividing  the  total 
operating  cost  for  the  charter  by  the  total 
number  of  passengers  transported.  The 
amount  which  is  a  qualified  campaign 
expense  and  a  reportable  expenditure 
shall  be  calculated  in  accordance  with 
the  formula  set  forth  at  11  CFR 
9034.7(b)(2)  on  the  basis  of  the  actual 
cost  per  passenger  multiplied  by  the 
number  of  passengers  traveling  for 
campaign  purposes. 

(ii)  If  the  trips  is  by  non-charter 
commercial  transportation,  the  actual 
cost  shall  be  calculated  in  accordance 
with  the  formula  set  forth  at  11  CFR 
9034.7(b)(2)  on  the  basis  of  the 
commercial  fare.  Such  actual  cost  shall 
be  a  qualified  campaign  expense  and  a 
reportable  expenditure. 

(8)  Travel  on  corporate  airplanes  and 
other  corporate  conveyances  is  governed 
by  11  CFR  114.9(e). 

PART  9036— REVIEW  OF  SUBMISSION 
AND  CERTIFICATION  OF  PAYMENTS 
BY  COMMISSION 

37.  The  authority  citation  for  part 
9036  continues  to  read  as  follows: 

Authority:  26  U.S.C.  9036  and  9039(b). 

38.  Section  9036.2  is  amended  by 
revising  paragraph  (b)(l)(ii)  and  adding 
a  new  sentence  to  the  end  of  paragraph 
(b)(l)(vi).  to  read  as  follows: 


§  9036.2    Additional  submissions  for 
matching  fund  payments. 

•         •         »         *         » 

(b)*  •  * 

(D*  '  • 

(ii)  The  candidate  is  required  to 
submit  an  alphabetical  fist  of 
contributors  (either  solely  in  magnetic 
media  from  or  in  both  printed  and 
magnetic  media  forms),  but  not 
segregated  by  State  as  required  in  the 
threshold  submission; 
***** 

(vi)  *  *  *  In  lieu  of  submitting 
photocopies,  the  candidate  may  submit 
digital  images  of  checks,  written 
instruments  and  deposit  slips  as 
specified  in  the  Computerized  Magnetic 
Media  Requirements.  The  candidate 
shall  provide  the  computer  equipment 
and  software  needed  to  retrieve  and 
read  the  digital  images,  if  necessary,  at 
no  cost  to  the  Commission,  and  shall 
include  digital  images  of  every 
contribution  received  and  imaged  on  or 
after  the  date  of  the  previous  matching 
fund  request.  Contributions  and  other 
documentation  not  imaged  shall  be 
submitted  in  photocopy  form. 

39.  In  section  9036.5.  the  introductory 
text  of  paragraph  (a)  is  revised  to  read 
as  follows: 

§9036.5    Resubmissions. 

(a)  Alternative  resubmission  methods. 
Upon  receipt  of  the  Commission's 
notice  of  the  results  of  the  submission 
review  pursuant  to  11  CFR  9036.4(b).  or 
of  an  inquiry  pursuant  to  11  CFR  9039.3 
that  results  in  a  downward  adjustment 
to  the  amount  of  certified  matching 
funds,  a  candidate  may  choose  to: 


PART  9037— PAYMENTS  AND 
REPORTING 

40.  The  authority  citation  for  part 
9037  continues  to  read  as  follows: 

Authority:  26  U.S.C.  9037  and  9039(b). 

41.  Section  9037.4  is  added  to  read  as 
follows: 

§9037.4    Alphabetized  schedules. 

If  the  authorized  committee(s)  of  a 
candidate  file  a  schedule  of  itemized 
receipts,  disbursements,  or  debts  and 
obligations  pursuant  to  11  CFR  104.3 
that  was  generated  directly  or  indirectly 
fttjm  computerized  files  or  records,  the 
schedule  shall  list  in  alphabetical  order 
the  sources  of  the  receipts,  the  payees  or 
the  creditors,  as  appropriate.  In  the  case 
of  individuals,  such  schedule  shall  list 
all  contributors,  payees,  and  creditors  in 
alphabetical  order  by  surname. 


PART  9038— EXAMINATIONS  AND 
AUDITS 

42.  The  authority  citation  for  part 
9038  continues  to  read  as  follows: 

Authority:  26  U.S.C.  9038  and  9039(b). 

42A.  The  part  heading  is  revised  as 
set  forth  above. 

43.  Section  9038.1  is  amended  by 
revising  paragraphs  (b)(2)(iii),  (c),  (d) 
and  (e)  and  adding  new  paragraph  (f)  to 
read  as  follows: 

§9038.1    Audit 


(b)*  •  • 

(2)*  *  * 

(iii)  Exit  conference.  At  the 
conclusion  of  the  fieldwork. 
Commission  staff  will  hold  an  exit 
conference  to  discuss  with  committee 
representatives  the  staffs  preliminary 
findings  and  recommendations  which 
the  staff  anticipates  it  will  present  to  the 
Commission  for  approval.  Commission 
staff  will  prepare  a  written  Exit 
Conference  Memorandum  that  discusses 
these  findings  and  recommendations.  A 
copy  of  the  Exit  Conference 
Memorandum  will  be  given  to 
committee  representatives  at  the  exit 
conference.  These  findings  may  include 
an  evaluation  of  procedures  and  systems 
employed  by  the  candidate  and 
committee  to  comply  with  applicable 
provisions  of  the  Federal  Election 
Campaign  Act.  the  Presidential 
Matching  Payment  Account  Act  and 
Commission  regulations;  the  accuracy  of 
statements  and  reports  filed  with  the 
Commission  by  the  candidate  and 
committee;  and  preliminary  calculations 
regarding  future  repayments  to  the 
United  States  Treasury.  Commission 
staff  will  advise  committee 
representatives  at  this  conference  of  the 
committee's  opportunity  to  respond  to 
these  proposed  findings,  the  projected 
timetable  regarding  the  issuance  of  the 
audit  report  and  any  repayment 
determination,  the  committee's 
opportunity  for  an  administrative 
review  of  any  repayment  determination, 
and  the  procedures  involved  in 
Commission  repayment  determinations 
under  11  CFR  9038.2. 
***** 

(c)  Committee  Response  to  the  Exit 
Conference  Memorandum.  The 
candidate  and  his  or  her  authorized 
committee  may  submit  in  writing  within 
60  calendar  days  after  the  exit 
conference,  legal  and  factual  materials 
disputing  or  commenting  on  the 
proposed  findings  contained  in  the  Exit 
Conference  Memorandum.  In  addition, 
the  committee  shall  submit  any 
additional  documentation  requested  by 
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Commission  staff.  Such  materials  may 
be  submitted  by  counsel  if  the  candidate 
so  desires. 

(d)  Approval  and  issuance  of  audit 
report.  (1)  Before  voting  on  whether  to 
issue  and  approve  an  audit  report,  the 
Commission  will  consider  any  written 
legal  and  factual  materials  timely 
submitted  by  the  candidate  or  his  or  her 
authorized  committee  in  accordance 
with  paragraph  (c)  of  this  section.  The 
Commission-approved  audit  report  may 
address  issues  other  than  those 
contained  in  the  Exit  Conference 
Memorandum.  In  addition,  this  report 
will  contain  a  repayment  determination 
made  by  the  Commission  pursuant  to  11 
CFR  9038.2(c)(1). 

(2)  The  audit  report  may  contain 
issues  that  warrant  referral  to  the  Office 
of  General  Counsel  for  possible 
enforcement  proceedings  under  2  U.S.C. 
437gand  11  CFR  part  111. 

(3)  Addenda  to  the  audit  report  may 
be  approved  and  issued  by  the 
Commission  from  time  to  time  as 
circumstances  warrant  and  as  additional 
information  becomes  available.  Such 
addenda  may  be  based  on  follow-up 
fieldwork  conducted  under  paragraph 
(b)(3)  of  this  section,  and/ or  information 
ascertained  by  the  Commission  in  the 
normal  course  of  carrying  out  its 
supervisory  responsibilities.  The 
procedures  set  forth  in  paragraphs  (c) 
and  (d)  (1)  and  (2)  of  this  section  will 
be  followed  in  preparing  such  addenda. 
The  addenda  will  be  placed  on  the 
public  record  as  set  forth  in  paragraph 
(e)  of  this  section.  Such  addenda  may 
also  include  additional  repayment 
determination(s). 

(e)  Public  release  of  audit  report.  (1) 
The  Commission  will  consider  the  audit 
report  in  an  open  session  agenda 
document.  The  Commission  will 
provide  the  candidate  and  the 
committee  with  copies  of  any  agenda 
document  to  be  considered  in  an  open 
session  24  hours  prior  to  releasing  the 
agenda  document  to  the  public. 

(2)  Following  Commission  approval  of 
the  audit  report,  the  report  will  be 
forwarded  to  the  committee  and 
released  to  the  public.  The  Commission 
will  provide  the  candidate  and 
committee  with  copies  of  the  audit 
report  approved  by  the  Commission  24 
hours  before  releasing  the  report  to  the 
public. 

(0(1)  Sampling.  In  conducting  an 
audit  of  contributions  pursuant  to  this 
section,  the  Commission  may  utilize 
generally  accepted  statistical  sampling 
techniques  to  quantify,  in  whole  or  in 
part,  the  dollar  value  of  related  audit 
findings.  A  projection  of  the  total 
amount  of  violations  based  on  apparent 
violations  identified  in  such  a  sample 


may  become  the  basis,  in  whole  or  in 
part,  of  any  audit  finding. 

(2)  A  committee  in  responding  to  a 
sample-based  finding  concerning 
excessive  or  prohibited  contributions 
shall  respond  only  to  the  specific 
sample  items  used  to  make  the 
projection.  If  the  committee 
demonstrates  that  any  apparent  errors 
found  among  the  sample  items  were  not 
errors,  the  Commission  shall  make  a 
new  projection  based  on  the  reduced 
number  of  errors  in  the  sample. 

(3)  Within  30  days  of  service  of  the 
Final  Audit  Report,  the  committee  shall 
submit  a  check  to  the  United  States 
Treasury  for  the  total  amount  of  any 
excessive  or  prohibited  contributions 
not  refunded,  reattributed  or 
redesignated  in  a  timely  manner  in 
accordance  with  11  CFR  103.3(b)  (1).  (2) 
or  (3);  or  take  any  other  action  required 
by  the  Commission  with  respect  to 
sample-based  findings. 

44.  Section  9038.2  is  amended  by 
revising  paragraphs  (a)  (2)  and  (3), 
(b)(2)(iii).  (b)(4),  (c),  (d),  (f).  and  the  first 
sentence  of  paragraph  (g),  and  by  adding 
paragraphs  (a)(4)  and  (i),  to  read  as 
follows: 

§9038.2    Repayments. 

(a)  •   *   * 

(2)  The  Commission  will  notify  the 

candidate  of  any  repayment 
determinations  made  under  this  section 
as  soon  as  possible,  but  not  later  than  3 
years  after  the  close  of  the  matching 
payment  period.  The  Commission's 
issuance  of  the  audit  report  to  the 
candidate  under  11  CFR  9038.1(d)  v\fill 
constitute  notification  for  purchases  of 
this  section. 

(3)  Once  the  candidate  receives  notice 
of  the  Commission's  repayment 
determination  under  this  section,  the 
candidate  should  given  preference  to 
the  repayment  over  all  other 
outstanding  obligations  of  his  or  her 
committee,  except  for  any  federal  taxes 
owned  by  the  committee. 

(4)  Repayments  may  be  made  only 
from  the  following  sources:  personal 
funds  of  the  candidate  (without  regard 
to  the  limitations  of  11  CFR  9035.2), 
contributions  and  federal  funds  in  the 
committee's  account(s),  and  any 
additional  funds  raised  subject  to  the 
Umitations  and  prohibitions  of  the 
Federal  Election  Campaign  Act  of  1971, 
as  amended. 
«        •        *        *        * 

(b)*  *  * 

(2)*    *    * 

(iii)  The  amount  of  any  repayment 
sought  under  this  section  shall  bear  the 
same  ratio  to  the  total  amount 
determined  to  have  been  used  for  non- 
qualified campaign  expenses  as  the 


amount  of  matching  funds  certified  to 
the  candidate  bears  to  the  candidate's 
total  deposits,  as  of  90  days  after  the 
candidate's  date  of  ineligibility.  For  the 
purposes  of  this  paragraph  (b)(2)(iii) — 

(A)  Total  deposits  is  defined  in 
accordance  with  11  CFR  9038.3(c)(2); 

and 

(B)  In  seeking  repayment  for  non- 
qualified campaign  expenses  from 
committees  that  have  received  matching 
fund  payments  after  the  candidate's  date 
of  inehgibility,  the  Commission  will 
review  committee  expenditures  to 
determine  at  what  point  committee 
accounts  no  longer  contain  matching 
funds.  In  doing  this,  the  Commission 
wall  review  committee  expenditures 
from  the  date  of  the  last  matching  fund 
payment  to  the  candidate,  using  the 
assumption  that  the  last  payment  has 
been  expended  on  a  last-in,  first-out 

basis. 

***** 

(4)  Surplus;  income  derived  from  the 
use  of  surplus  public  funds.  The 
Commission  may  determine  that  the 
candidate's  net  outstanding  campaign 
obligations,  as  defined  in  11  CFR 
9034.5,  reflect  a  surplus.  The 
Commission  may  determine  that  the  net 
income  derived  from  an  investment  or 
other  use  of  surplus  public  funds  after 
the  candidates's  date  of  ineligibility, 
less  Federal,  State  and  local  paid  on 
such  income,  shall  be  paid  to  the 
Treasury. 

(c)  Repayment  determination 
procedures.  The  Commission's 
repayment  determination  will  be  made 
in  accordance  with  the  procedures  set 
forth  at  paragraphs  (c)(1)  through  (c)(4) 
of  this  section. 

(1)  Repayment  determination.  The 
Commission  will  provide  the  candidate 
with  a  written  notice  of  its  repayment 
determination(s).  This  notice  will  be 
included  in  the  Commission's  audit 
report  prepared  pursuant  to  11  CFR 
9038.1(d).  or  inquiry  report  pursuant  to 
11  CFR  9039.3.  and  will  set  forth  the 
legal  and  factual  reasons  for  such 
determination(s),  as  well  as  the 
evidence  upon  which  any  such 
determination  is  based.  The  candidate 
shall  repay  to  the  United  States 
Treasury'  in  accordance  with  paragraph 
(d)  of  this  section,  the  amount  which  the 
Commission  has  determined  to  be 
repayable. 

[2]  Administrative  review  of 
repayment  determination.  If  a  candidate 
disputes  the  Commission's  repayment 
determination(s),  he  or  she  may  request 
an  administrative  review  of  the 
determination(s)  as  set  forth  in 
paragraph  (c)(2)(i)  of  this  section. 

(i)  Submission  of  written  materials.  A 
candidate  who  disputes  the 
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Commission's  repayment 
determination(s)  Shall  submit  in  writing, 
within  60  calendar  days  after  service  of 
the  Commission's  notice,  legal  and 
factual  materials  demonstrating  that  no 
repayment,  or  a  lesser  repayment,  is 
required.  Such  materials  may  be 
submitted  by  counsel  if  the  candidate  so 
desires.  The  candidate's  failure  to 
timely  raise  an  issue  in  written 
materials  presented  pursuant  to  this 
paragraph  will  be  deemed  a  waiver  of 
the  candidate's  right  to  raise  the  issue  at 
any  future  stage  of  proceedings 
including  any  petitioji  for  review  filed 
under  26  U.S.C.  9041(a). 

(ii)  Oral  hearing.  A  candidate  who 
submits  written  materials  pursuant  to 
paragraph  (c)(2)(i)  of  this  section  may  at 
the  same  time  request  in  writing  that  the 
Commission  provide  such  candidate 
with  an  opportunity  to  address  the 
Commission  in  open  session  to 
demonstrate  that  no  repayment,  or  a 
lesser  repayment,  is  required.  The 
candidate  should  identify  in  this  request 
the  repayment  issues  he  or  she  wants  to 
address  at  the  oral  hearing.  If  the 
Commission  decides  by  an  affirmative 
vote  of  four  (4)  of  its  members  to  grant 
the  candidate's  request,  it  will  inform 
the  candidate  of  the  date  and  time  set 
for  the  oral  hearing.  At  the  date  and 
time  set  by  the  Commission,  the 
candidate  or  candidate's  designated 
representative  will  be  allotted  an 
amount  of  time  in  which  to  make  an 
oral  presentation  to  the  Commission 
based  upon  the  legal  and  factual 
materials  submitted  under  paragraph 
(c)(2)(ii)  of  this  section.  The  candidate 
or  representative  will  also  have  the 
opportunity  to  answer  any  questions 
from  individual  members  of  the 
Commission. 

(3)  Repayment  determination  upon 
review.  In  deciding  whether  to  revise 
any  repayment  determination(s) 
following  an  administrative  review 
pursuant  to  paragraph  (c)(2)  of  this 
section,  the  Commission  will  consider 
any  submission  made  under  paragraph 
(c)(2)(i)  and  any  oral  hearing  conducted 
under  paragraph  (c)(2)(ii),  and  may  also 
consider  any  new  or  additional 
information  from  other  sources.  A 
determination  following  an 
administrative  review  that  a  candidate 
must  repay  a  certain  amount  will  be 
accompanied  by  a  written  statement  of 
reasons  supporting  the  Commission's 
determination(s).  This  statement  will 
explain  the  legal  and  factual  reasons 
underlying  the  Commission's 
determination(s)  and  will  summarize 
the  results  of  any  investigation(s)  upon 
which  the  determination(s)  are  based. 

(d)  Repayment  period.  (1)  Within  90 
calendar  days  of  service  of  the  notice  of 


the  Commission's  repayment 
determination(s),  the  candidate  shall 
repay  to  the  United  States  Treasury  the 
amounts  which  the  Commission  has 
determined  to  be  repayable.  Upon 
application  by  the  candidate,  the 
Commission  may  grant  an  extension  of 
up  to  90  calendar  days  in  which  to  make 
repayment. 

(2)  If  the  candidate  requests  an 
administrative  review  of  the 
Commission's  repayment 
determination(s)  under  paragraph  (c)(2) 
of  this  section,  the  time  for  repayment 
will  be  suspended  until  the  Commission 
has  concluded  its  administrative  review 
of  the  repayment  determination(s). 
Within  30  calendar  days  after  service  of 
the  notice  of  the  Commission's  post- 
administrative  review  repayment 
determination(s).  the  candidate  shall 
repay  to  the  United  States  Treasury  the 
amounts  which  the  Commission  has 
determined  to  be  repayable.  Upon 
application  by  the  candidate,  the 
Commission  may  grant  an  extension  of 
up  to  90  calendar  days  in  which  to  make 
repayment. 

(3)  Interest  shall  be  assessed  on  all 
repayments  made  after  the  initial  90-day 
repayment  period  established  at 
paragraph  (d)(1)  of  this  section  or  the 
30-day  repayment  period  established  at 
paragraph  (d)(2)  of  this  section.  The 
amount  of  interest  due  shall  be  the 
greater  of: 

(i)  An  amount  calculated  in 
accordance  with  28  U.S.C.  1961  (a)  and 
(b);or 

(ii)  The  amount  actually  earned  on  the 
funds  set  aside  under  this  section. 


(f)  Additional  repayments.  Nothing  in 
this  section  will  prevent  the 
Commission  from  making  additional 
repayment  determinations  on  one  or 
more  of  the  bases  set  forth  at  1 1  CFR 
9038.2(b)  after  it  has  made  a  repayment 
determination  on  any  such  basis.  The 
Commission  may  make  additional 
repayment  determinations  where  there 
exist  facts  not  used  as  the  basis  for  any 
previous  determination.  Any  such 
additional  repayment  determination 
will  be  made  in  accordance  with  the 
provisions  of  this  section. 

(g)  Newly-discovered  assets.  If,  after 
any  repayment  determination  made 
under  this  section,  a  candidate  or  his  or 
her  authorized  committee(s)  receives  or 
becomes  aware  of  assets  not  previously 
included  in  any  statement  of  net 
outstanding  campaign  obligations 
submitted  pursuant  to  11  CFR  9034.5, 
the  candidate  or  his  or  her  authorized 
committee(s)  shall  promptly  notify  the 


Commission  of  such  newly-discovered 
assets.  •   •  • 

***** 

(i)  Petitions  for  rehearing;  stays 
pending  appeal.  The  candidate  may  file 
a  petition  for  rehearing  of  a  repayment 
determination  in  accordance  with  11 
CFR  9038.5(a).  The  candidate  may 
request  a  stay  of  a  repayment 
determination  in  accordance  with  11 
CFR  9038.5(c)  pending  the  candidate's 
appeal  of  that  repayment  determination. 

45.  Section  9038.4  is  amended  by 
adding  a  sentence  to  the  end  of 
paragraph  (c).  to  read  as  follows: 

§  9038.4    Extensions  of  time. 


(c)  *  *  *  If  a  candidate  seeks  an 
extension  of  any  60-day  response  period 
under  11  CFR  part  9038,  the 
Commission  may  grant  no  more  than 
one  extension  to  that  candidate,  which 
extension  shall  not  exceed  15  days. 
*        *        *        *        *     . 

46.  Section  9038.5  is  amended  by 
revising  paragraphs  (a),  (b),  (c)(lKii). 
and  the  introductory  text  of  (c)(4),  to 
read  as  follows: 

§  9038.5    Petitions  for  rehearing;  stays  of 
repayment  determinations. 

(a)  Petitions  for  rehearing.  (1) 
Following  the  Commission's  final 
determination  under  11  CFR  9033.10  or 
9034.5(g)  or  the  Commission's 
repayment  determination  under  11  CFR 
9038.2(c),  the  candidate  may  file  a 
petition  for  rehearing  setting  forth  the-., 
relief  desired  and  the  legal  and  factual  i 
basis  in  support.  To  be  considered  by 
the  Commission,  petitions  for  rehea: 
must: 

(i)  Be  filed  within  20  calendar  days 
after  service  of  the  Commission's  final 
determination  or  repayment 
determination; 

(ii)  Raise  new  questions  of  law  or  fact 
that  would  materially  alter  the 
Commission's  final  determination  or 
repayment  determination;  and 

(iii)  Set  forth  clear  and  convincing 
grounds  why  such  questions  were  not 
and  could  not  have  been  presented 
during  the  original  determination 
process. 

(2)  If  a  candidate  files  a  timely 
petition  under  this  section  challenging  a 
Commission  repayment  determination, 
the  time  for  repayment  of  the  amount  at 
issue  will  be  suspended  until  the 
Commission  serves  notice  on  the 
candidate  of  its  determination  on  the 
petition.  The  time  periods  for  making 
repayment  under  11  CFR  9038.2(d)  shall 
apply  to  any  amounts  determined  to  be 
repayable  following  the  Commission's 
consideration  of  a  petition  for  rehearing 
under  this  section. 
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(b)  Effect  of  failure  to  raise  issues.  The 
candidate's  failure  to  raise  an  argument 
in  a  timely  fashion  during  the  original 
determination  process  or  in  a  petition 
for  rehearing  under  this  section,  as 
appropriate,  shall  be  deemed  a  waiver  of 
the  candidate's  right  to  present  such 
arguments  in  any  future  stage  of 
proceedings  including  any  petition  for 
review  filed  under  26  U.S.C.  9041(a).  An 
issue  is  not  timely  raised  in  a  petition 
for  rehearing  if  it  could  have  been  raised 
earlier  in  response  to  the  Commission's 
original  determination. 

(c)  Stay  of  repayment  determination 
pending  appeal. 

(D*   •  * 

(ii)  A  request  for  a  stay  shall  be  made 
in  writing  and  shall  be  filed  within  30 
calendar  days  after  service  of  the 
Commission's  decision  on  a  petition  for 
rehearing  under  paragraph  (a)  of  this 
section,  or,  if  no  petition  for  rehearing 
is  filed,  within  30  calendar  days  after 
service  of  the  Commission's  repayment 
determination  under  11  CFR  9038.2(c). 
•        *        *        •        • 

(4)  All  stays  shall  require  the  payment 
of  interest  on  the  amount  at  issue.  The 
amount  of  interest  due  shall  be 
calculated  from  the  date  30  days  after 
service  of  the  Commission's  repayment 
determination  under  11  CFR  9038.2(c) 
and  shall  be  the  greater  of: 
»        «        *        *        * 

47.  Section  9038.7  is  added  to  read  as 
follows: 

§903a7    Administrative  record. 

(a)  The  Commission's  administrative 
record  for  final  determinations  under  11 
CFR  part  9033,  sections  9034.5,  9036.5 
and  part  9039,  and  for  repayment 


determinations  under  11  CFR  9038.2, 
consists  of  all  documents  or  materials 
submitted  to  the  Commission  for  its 
consideration  in  making  those 
determinations.  The  administrative 
record  will  include  the  certification  of 
the  Commission's  vote(s),  the  audit 
report  that  is  sent  to  the  committee  (for 
repayment  determinations),  the 
statement(s)  of  reasons,  and  the 
candidate  agreement.  The  committee 
may  include  documents  or  materials  in 
the  administrative  record  by  submitting 
them  within  the  time  periods  set  forth 
at  11  CFR  9033.3(b),  9033.4(a)(2), 
9033.6(c),  9033.7(b),  9033.9(b), 
9034.5(g)(2),  9036.5(e),  9038.1(c)  and 
9038.2(c)(2),  as  appropriate. 

(b)  The  Commission's  administrative 
record  for  determinations  under  11  CFR 
part  9033,  sections  9034.5,  9036.5  and 
9038.2  and  part  9039  does  not  include: 

(1)  Documents  and  materials  in  the 
files  of  individual  Commissioners  or 
employees  of  the  Commission  that  do 
not  constitute  a  basis  for  the 
Commission's  decisions  because  they 
were  not  circulated  to  the  Commission 
and  were  not  referenced  in  documents 
that  were  circulated  to  the  Commission; 

(2)  Transcripts  or  audio  tapes  of 
Commission  discussions  other  than 
transcripts  or  audio  tapes  of  oral 
hearings  pursuant  to  11  CFR 
9038.2(c)(2),  although  such  transcripts 
or  tapes  may  be  made  available  under 
11  CFR  parts  4  or  5;  or 

(3)  Documents  properly  subject  to 
privileges  such  as  an  attorney-client 
privilege,  or  items  constituting  attorney 
work  product. 

(c)  The  administrative  record 
identified  in  paragraph  (a)  of  this 


section  is  the  exclusive  record  for  the 
Commission's  determinations  under  11 
CFR  part  9033,  §§9034.5,  9036.5  and 
9038.2  and  part  9039. 

PART  9039— REVIEW  AND 
INVESTIGATION  AUTHORITY 

48.  The  authority  citation  for  part 
9039  continues  to  read  as  follows: 

Authority:  26  U.S.C.  9039. 

49.  Section  9039.3  is  amended  by 
adding  new  paragraph  (b)(4),  to  read  as 
follows: 

§  9039.3    Examination  and  audits; 
investigations. 

*         *         •         •         *     , 

(b)*   *   * 

(4)  If,  at  the  close  of  the  inquiry,  the 
Commission  determines  that  no  action 
or  no  further  action  is  warranted,  the 
Commission  shall  so  notify  the 
candidate.  If  the  inquiry  results  in  an 
adjustment  to  the  amount  of  certified 
matching  funds,  the  procedures  set  forth 
at  11  CFR  9036.5  or  9038.1  shall  be 
followed,  as  appropriate.  If  the  inquiry 
coincides  with  an  audit  undertaken 
pursuant  to  11  CFR  9038.1,  the 
information  obtained  in  the  inquiry  will 
be  utilized  in  making  the  repayment 
determination.  If  the  inquiry  results  in 
an  initial  or  additional  repayment 
determination,  the  procedures  set  forth 
at  11  CFR  9038.2,  9038.4,  and  9038.5 
shall  be  followed. 

Dated:  June  12,  1995. 
Danny  L.  McDonald, 
Chairman. 
[FR  Doc.  95-14667  Filed  6-15-95;  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50  CFR  Part  20 

RIN  1018-AC79 

Migratory  Bird  Hunting;  Supplemental 
Proposals  for  Migratory  Game  Bird 
Hunting  Regulations;  Notice  of 
Meetings. 

agency:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Proposed  rule;  supplemental. 


summary:  The  U.S.  Fish  and  Wildlife 
Service  (hereinafter  the  Service) 
proposed  in  an  earlier  document  to 
establish  annual  hxmting  regulations  for 
certain  migratory  game  birds.  This 
supplementary  docviment  further 
describes  proposed  changes  from 
19940995  hunting  regulations  and 
provides  additional  information  that 
will  facilitate  establishment  of  the 
19950996  hunting  regulations.  This 
docxunent  also  announces  the  meetings 
of  the  Service  Migratory  Bird 
Regulations  Committee. 
DATES:  The  Service  Migratory  Bird 
Regulations  Committee  will  meet  to 
consider  and  develop  proposed 
regulations  for  early  seasons  on  June  20, 
21.  and  22,  and  for  late  seasons  on 
August  1.2.  and  3.  Public  hearings  on 
proposed  early-  and  late-season 
frameworks  will  be  held  at  9:00  a.m.  on 
Jime  22  and  August  3.  1995. 
respectively.  The  comment  period  for 
proposed  migratory  bird  hunting-season 
frameworks  for  Alaska,  Hawaii.  Puerto 
Rico,  the  Virgin  Islands,  and  other  early 
seasons  will  end  on  July  21, 1995,  and 
for  late-season  proposals  will  end  on 
September  4, 1995. 
ADDRESSES:  Meetings  of  the  Service 
Migratory  Bird  Regulations  Committee 
will  be  held  in  room  200  of  the  TJ.S. 
Fish  and  Wildlife  Service's  Arlington 
Square  Building,  4401  N.  Fairfax  Drive, 
ArUngton,  Virginia.  Public  hearings  will 
be  held  in  the  Auditorium  of  the 
Department  of  the  Interior  Building. 
1849  C  Street,  NW.,  Washington,  DC. 
Written  comments  on  the  proposals  and 
notice  of  intention  to  participate  in 
either  hearing  should  be  sent  to  the 
Chief,  Office  of  Migratory  Bird 
Management,  U.S.  Fish  and  WildUfe 
Service,  Department  of  the  Interior,  ms 
634— ARLSQ,  1849  C  Street,  NW., 
Washington,  DC  20240.  Comments 
received  will  be  available  for  public 
inspection  during  normal  business 
hours  in  room  634,  ARLSQ  Building, 
4401  N.  Fairfax  Drive,  ArUngton, 
Virginia. 


FOR  FURTHER  INFORMATION  CONTACT:  Paul 
R.  Schmidt,  Chief,  Office  of  Migratory 
Bird  Management,  U.S.  Fish  and 
WildUfe  Service,  (703)  358091714. 

SUPPLEMENTARY  INFORMATK3N: 
Regulations  Schedule  for  1995 

On  March  24,  1995,  the  Service 
pubUshed  in  the  Federal  Register  (60 
FR  15642)  a  proposal  to  amend  50  CFR 
part  20.  The  proposal  dealt  with  the 
establishment  of  seasons,  limits,  and 
other  regulations  for  migratory  game 
birds  under  §§  20.101  duough  20.107, 
20.109,  and  20.110  of  subpart  K.  This 
docimient  is  the  second  in  a  series  of 
proposed,  supplemental,  and  final  rules 
for  migratory  game  bird  hunting 
regulations.  Comment  periods  on  this 
second  document  are  specified  above 
under  DATES.  Early-season  frameworks 
will  be  proposed  in  late  June  and  late- 
season  frameworks  in  early  August. 
Final  regulatory  frameworks  for  early 
seasons  are  scheduled  for  publication 
on  or  about  August  16,  1995,  and  those 
for  late  seasons  on  or  about  September 
25. 1995. 

On  Jime  22, 1995,  a  pubUc  hearing 
will  be  held  in  Washington,  DC,  to 
review  the  status  of  migratory  shore  and 
upland  game  birds  and  waterfowl 
hunted  during  early  seasons  and  the 
recommended  himting  regulations  for 
these  species. 

On  August  3,  1995,  a  public  hearing 
will  be  held  in  Washington,  DC,  to 
review  the  status  of  waterfowl  and 
recommended  hunting  regulations  for 
regular  waterfowl  seasons,  and  other 
species  and  seasons  not  previously 
discussed  at  the  June  22  public  hearing. 

Announcement  of  Service  Migratory 
Bird  Regulations  Committee  Meetings 

The  meeting  on  June  20  is  to  review 
information  on  the  current  status  of 
migratory  shore  and  upland  game  birds 
and  to  develop  19950996  migratory 
game  bird  regulations  recommendations 
for  these  species  plus  regulations  for 
migratory  game  birds  in  Alaska,  Puerto 
Rico,  and  the  Virgin  Islands;  special 
September  waterfowl  seasons  in 
designated  States;  special  sea  duck 
seasons  in  the  Atlantic  Flyway;  and 
extended  falconry  seasons.  The  June  21 
meeting  is  to  ensure  that  the  Service's 
regulations  recommendations  are 
developed  with  the  benefit  of  full 
consultation  on  the  above  issues. 

The  meeting  on  August  1  is  to  review 
information  on  the  ciurent  status  of 
waterfowl  and  to  develop  19950996 
migratory  game  bird  regulations 
recommendations  for  regular  waterfowl 
seasons  and  other  species  and  seasons 
not  previously  discussed  at  the  early 


season  meetings.  The  August  2  meeting 
is  to  ensure  that  the  Service's 
regulations  recommendations  are 
developed  with  the  benefit  of  full 
consultation  on  the  above  issues. 

In  accordance  with  Departmental 
policy  regarding  meetings  of  the  Service 
Migratory  Bird  Regulations  Committee 
that  are  attended  by  any  person  outside 
the  Department,  these  meetings  will  be 
open  to  public  observation.  Members  of 
the  public  may  submit  to  the  Director 
written  comments  on  the  matters 
discussed. 

Announcement  of  Flyway  Council 
Meetings 

Service  representatives  will  be 
present  at  the  following  meetings  of 
Flyway  Councils: 

Atlantic  Flyway— July  270928. 
Charleston.  West  Virginia  (HoUday  Iim. 
Charleston  House) 

Mississippi  Flyway— July  290930. 
Green  Bay.  Wisconsin  (Mid-way  Best 
Western  Motel) 

Central  Flyway— July  270928,  Custer. 
South  Dakota  (Blue  Bell  Lodge  and 
Resort  -  Custer  State  Park) 

Pacific  Flyway— July  28.  Reno, 
Nevada  (Peppermill  Hotel) 

Although  agendas  are  not  yet 
available,  these  meetings  usually 
commence  at  8:30  a.m.  on  the  days 
indicated. 

Review  of  Public  Comments 

This  supplemental  rulemaking 
describes  changes  which  have  been 
recommended  based  on  the  preliminary 
proposals  published  on  March  24,  1995, 
in  the  Federal  Register.  Only  those 
recommendations  that  would  require 
either  new  proposals  or  substantial 
modification  of  the  preUminary 
proposals  to  facilitate  effective  public 
participation  are  included  herein.  Those 
that  support  or  oppose  but  do  not 
recommend  alternatives  to  the 
preUminary  proposals  are  not  included, 
but  will  be  considered  later  in  the 
regulations-development  process.  The 
Service  will  publish  responses  to 
proposals,  written  comments,  and 
public-hearing  testimony  when  final 
frameworks  are  developed. 

The  Service  seeks  additional 
information  and  comments  on  the 
recommendations  contained  in  this 
supplemental  proposed  rule.  These 
recommendations  and  all  associated 
comments  will  be  considered  diuing 
development  of  the  final  frameworks. 

New  proposals  and  modifications  to 
previously  described  proposals  are 
discussed  below.  Wherever  possible, 
they  are  discussed  under  headings 
corresponding  to  the  numbered  items  in 
the  March  24.  1995.  Federal  Register. 


1.  Ducks 

The  categories  used  to  discuss  issues 
related  to  duck  harvest  management  are 
as  follows:  (A)  General  Harvest  Strategy, 
(B)  Framework  Dates.  (C)  Season 
Length,  (D)  Closed  Seasons,  (E)  Bag 
Limits.  (F)  Zones  and  Split  Seasons,  and 
(G)  Special  Seasons/Species 
Management.  Only  those  categories 
containing  substantial  recommendations 
are  included  below. 

A.  General  Harvest  Strategy 

In  the  March  24,  1995,  Federal 
Register,  the  Service  proposed  that  the 
choice  of  regulations  frameworks  for  the 
19950996  regular  duck  season  be 
limited  to  three  sets  of  frameworks 
similar  to  those  in  effect  during  the 
19790993  hunting  seasons.  These  three 
framework  options  were  generally 
described  as  restrictive,  moderate,  or 
liberal.  The  Service  also  subsequently 
proposed  in  an  information  package 
made  available  on  March  24, 1995, 
specific  guideUnes  for  selecting  one  of 
these  framework  packages  based  on  the 
size  of  the  mallard  breeding  population 
and  habitat  conditions  in  May  1995.  The 
information  package  contained  specific 
details  of  this  year's  proposed  regulatory 
"packages"  for  each  flyway,  guidelines 
for  the  use  of  these  regulatory  packages, 
and  a  general  description  of  the  harvest 
management  objective  and  duck 
population  dynamics  that  were 
considered  in  the  process.  Based  on 
public  comments  to  date,  the  Service  is 
continuing  to  refine  the  guidelines  for 
the  use  of  these  regulatory  packages  and 
the  specific  details  of  the  proposed 
packages  for  each  flyway  in  this 
transition  year  to  the  Service's  proposed 
development  of  a  more  formal  and 
objective  decision-making  process. 

All  four  Flyway  Councils  have 
endorsed  the  proposal  to  Umit  the 
choice  of  19950996  frameworks  to  three 
packages.  However,  the  Pacific.  Central, 
and  Mississippi  Flyway  Councils 
recommended  some  modifications  to 
the  specific  regulatory  packages 
proposed,  and  these  modifications  are 
identified  below  under  "Framework 
Dates",  "Season  Length",  and  "Bag 
Limits." 

The  Atlantic  Flyway  Council 
endorsed  the  guidelines  proposed  for 
selecting  a  regulations  package  in  1995. 
but  commented  that  the  guideUnes  were 
based  only  on  mid-continent  mallards, 
which  comprise  a  very  small  portion  of 
the  duck  harvest  in  the  Atlantic  Flyway. 
The  Lower-Region  Regulations 
Committee  of  the  Mississippi  Flyway 
Council  also  endorsed  the  guidelines. 
The  Central  Flyway  Coimcil  and  the 
Upper-Region  Regulations  Committee  of 
the  Mississippi  Flyway  Council 


expressed  concerns  about  using  the 
guidelines  before  the  proposed  general 
approach  to  managing  duck  harvests  has 
been  thoroughly  reviewed  by  all 
interested  parties.  These  concerns 
related  only  to  the  19950996  hunting 
season.  The  Pacific  Flyway  Council 
supported  the  general  format  of  the 
guidelines,  but  expressed  reservations 
about  guidelines  based  upon  mid- 
continent  mallards  and  a  harvest 
strategy  that  does  not  permit  greater 
harvest  opportiuiity  on  Ughtly-harvested 
species.  Further,  the  Council  urged 
development  of  a  specific  harvest 
strategy  for  pintails,  the  second-most 
important  species  in  the  Pacific  Flyway 
harvest. 

B.  Framework  Dates 

In  the  frameworks  packages  proposed 
for  19950996,  the  Pacific  and  Central 
Flyway  Coiuicils  and  the  Upper-Region 
Regulations  Committee  of  the 
Mississippi  Flyway  Coimcil 
recommended  that  the  framework 
opening  and  closing  dates  in  all  3 
packages  be  the  Saturday  nearest 
October  1  and  the  Simday  nearest 
January  20.  The  Lower-Region 
Regulations  Committee  of  the 
Mississippi  Flyway  Council 
recommended  that  the  opening  and 
closing  dates  be  the  Saturday  nearest 
October  1  and  January  20  in  all  three 
packages. 

C.  Season  Length 

In  the  frameworks  packages  proposed 
for  19950996,  the  Pacific  Flyway 
Council  recommended  that  in  the 
"restrictive"  package,  the  season  length 
be  60  days  instead  of  59  days. 

E.  Bag  Limits 

In  the  frameworks  paclcages  proposed 
for  19950996,  the  Pacific  Flyway 
Council  recommended  that  mallard 
daily  bag  limits  be  5  (with  1  hen) 
instead  of  4  (with  1  hen)  in  the 
"moderate"  package  and  6  (with  2  hens) 
instead  of  6  [vfixh  1  hen)  in  the  "liberal" 
package.  The  Council  also 
recommended  that  the  pintail  daily  bag 
limit  in  the  "liberal"  package  be  3  birds 
instead  of  2. 

The  Central  Flyway  Council 
recommended  reinstating  the  point- 
system  option  for  establishing  the  daily 
bag  limit  for  ducks  in  1995.  Fiuiher,  the 
Council  also  would  like  to  work  with 
the  Service  in  another  cooperative 
review  of  its  point-system  policy. 

F.  Zones  and  Split  Seasons 
The  Central  Flyway  Council 

recommended  that  the  Service  eUminate 
its  poUcy  that  States  may  not  zone  and/ 
or  use  a  3-way  split  season 
simultaneously  within  a  special 
management  unit  and  the  remainder  of 
the  State  when  establishing  duck 
hunting  zones. 


G.  Special  Seasons/Species 
Management 

The  Upper-Region  Regulations 
Committee  of  the  Mississippi  Flyway 
Council  recommended  that  during  the 
first  9  days  of  the  regular  duck  season, 
production  States  be  given  the  option  of 
1  additional  blue-  or  green-winged  teal 
in  the  bag  limit  during  a  3-year 
experimental  period. 

i.  Canvasback 

As  part  of  the  general  harvest  strategy, 
the  Pacific  Flyway  Council 
recommended  that  limits  on 
canvasbacks  follow  the  Service's  harvest 
strategy;  however,  the  Council  believes 
that  canvasbacks  should  be  managed  by 
western  and  eastern  populations. 

a.  September  Teal  Seasons 

The  Central  Flyway  Council 
recommended  that  the  September  teal 
season  in  the  Central  Flyway  be 
increased  from  9  to  16  days. 

4.  Canada  Geese 

A.  Special  Seasons 

The  Atlantic  Flyway  Council 
recommended  that  Delaware  and  Rhode 
Island  be  permitted  to  initiate  a  3-year 
experimental  resident  Canada  goose 
season  with  framework  dates  of 
September  1  to  15. 

The  Atlantic  Flyway  Council  also 
recommended  that  Massachusetts.  New 
Jersey,  New  York,  North  Carolina. 
Pennsylvania,  and  Virginia  be  permitted 
to  expand  the  hunt  areas  of  their 
experimental  goose  seasons. 

In  North  Carolina,  the  Atlantic 
Flyway  Coimcil  requested  that  the 
framework  date  for  the  experimental 
resident  Canada  goose  season  in  the 
Northeast  hunt  area  be  September  1  to 
20. 

The  Upper-Region  Regulations 
Committee  of  the  Mississippi  Flyway 
Council  recommended  modification  of 
the  early  Canada  goose  seasons  criteria 
to  allow  any  State  to  conduct  a  non- 
experimental  special  season  between 
the  dates  of  September  1  and  15.  The 
Committee  recommended  that  States 
continue  monitoring  hunter  activity  and 
success  until  they  begin  participation  in 
the  Harvest  Information  Program  and 
close  areas  where  evidence  &t)m  band 
recoveries  or  other  sources  indicated 
unacceptable  (greater  than  10  percent) 
harvest  non-target  populations  of 
concern.  Special  seasons  occurring  after 
September  1 5  would  be  required  to  meet 
all  existing  Service  criteria  for  special 
resident  Canada  goose  seasons  and 
would  not  be  altered  in  any  way  during 
the  3-year  experimental  pwriod. 

If  the  above  modifications  to  the 
special-season  criteria  are  not  approved, 
the  Upper-Region  Regulations 
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Committee  recommended  the  following 
experimental  special  seasons: 

Gi  Indiana,  a  Statewide  season  during 
September  1  to  15. 

In  Illinois,  a  season  in  the  nine 
northeast  counties  of  the  State  during 
September  9  to  18. 

m  Wisconsin,  expand  the  size  of  the 
Southeastern  Zone  for  a  September  1  to 

13  season. 

The  Lower-Region  Regulations 
Committee  of  the  Mississippi  Flyway 
Council  recommended  that  the  flyway- 
wide  framework  for  special  resident 
giant  Canada  goose  seasons  be 
September  1  to  15  where  areas  of 
concern  do  not  exist. 

In  Tennessee,  the  Lower-Region 
Regulations  Committee  of  the 
Mississippi  Flyway  Council 
recommended  that  the  zone  for  the 
special  resident  Canada  goose  season  in 
east  Tennessee  be  expanded  from  1 1  to 
28  counties,  east  of  and  including 
Anderson,  Campbell,  Hamilton,  Rhea, 
and  Roane  Counties.  The  Committee 
also  recommended  that  Tennessee  be 
permitted  to  hold  a  special  September 
Canada  goose  season  in  the  Kentucky/ 
Barkley  Lakes  Zone  in  west  Tennessee. 

The  Pacific  Flyway  Council  requested 
modification  of  the  early  Canada  goose 
seasons  criteria  to  allow  any  State  to 
conduct  a  season  between  the  dates  of 
September  1  and  15  for  a  3-year 
experimental  period.  The  Council 
recommended  that  States  continue 
monitoring  hunter  activity  and  success 
xmtil  they  begin  participation  in  the 
Harvest  Information  Program  and  close 
areas  where  evidence  from  band 
recoveries  or  other  sources  indicated 
unacceptable  (greater  than  10  percent) 
harvest  of  non-target  populations  of 
concern.  Special  seasons  occurring  after 
September  15  would  be  required  to  meet 
all  existing  Service  criteria  for  special 
Xanada  goose  seasons  and  would  not  be 
altered  in  any  way  during  the  3-year 
experimental  period. 

The  Pacific  Flyway  Council 
recommended  continuation  of  the  early 
September  Canada  goose  season  in 
southwestern  Wyoming  and  that  an 
experimental  hunt  be  allowed  in  Teton 
County,  Wyoming,  where  it  would  be  by 
State  permit  (no  more  than  40  permits 
may  he  issued)  with  framework  dates  of 
September  1  to  15  and  a  maximum  limit 
of  2  Canada  geese  permitted  per  season. 
B.  Regular  Seasons 
The  Upper-Region  Regulations 
Committee  of  the  Mississippi  Flyway 
Council  recommended  a  September  23 
framework  opening  date  for  regular 
goose  seasons  in  the  Upper  Peninsula  of 
Michigan  and  Statewide  in  Wisconsin. 

The  Lower-Region  Regulations 
Committee  of  the  Mississippi  Flyway 


Council  recommended  that  the  Canada 
goose  hunting  season  in  Louisiana  be 
expanded  bom  the  Southwest  Louisiana 
Zone  to  Statewide,  using  the  same 
guidelines  followed  during  the  past  5 

years. 

The  Pacific  Flyway  Council 
recommended  a  daily  bag  limit  of  1 
cackling  Canada  goose  in  northwestern 
Oregon  and  southwestern  Washington. 
The  Council  recommends  allowing  one 
additional  cackling  Canada  goose  in  the 
bag  if  additional  Canada  goose  hunting 
season  closures  are  required  to  further 
protect  dusky  Canada  geese,  however, 
and  provided  that  the  1995  breeding 
pair  index  indicates  a  continued 
increase  in  the  cackling  Canada  goose 
population  and  the  strategy  for 
harvesting  not  more  than  1 ,500  in 
northwestern  Oregon  and  1,000  in 
southwestern  Washington  jemains 
unchanged. 

7.  Snow  and  Ross's  (Light)  Geese 

The  Central  Flyway  Council 
recommended  that  framework  dates  for 
hunting  light  geese  in  the  Central 
Flyway  be  extended  to  March  10. 

8.  Tundra  Swans 

The  Pacific  Flyway  Council 
recommended  a  5-year  experimental 
swan  season  that  would  allow  a 
restricted  take  of  trumpeter  swans  in 
otherwise  tundra  swan  hunting  seasons, 
with  the  previous  tundra  swan  seasons 
and  areas  open  to  h\mting  being 
modified  to  minimize  the  take  of 
trumpeter  swans.  The  Council  seeks  a 
responsible  balance  between  its  efforts 
to  enhance  expansion  of  the  Rocky 
Moimtain  Population  (RMP)  of 
trumpeter  swans  and  acconunodate 
opportunities  to  hunt  tundra  swans. 

The  Pacific  Flyway  Coimcil 
recommended  changing  the  closing  date 
for  swan  hunting  seasons  from  the 
Sunday  closest  to  January  20  to 
December  1  for  Montana,  the  Sunday 
closest  to  December  15  for  Utah,  and  the 
Sunday  following  January  1  for  Nevada. 

The  Pacific  Flyway  Council  also 
recommended  changes  to  the  swan  hunt 
areas  in  Montana  and  Utah.  In  Montana, 
those  portions  of  Pondera  and  Teton 
Counties  west  of  U.S.  Highways 
2870989  would  be  deleted  from  the 
open  area,  while  Choteau  County  would 
be  added.  Utah  would  be  reduced  from 
the  Statewride  hunt  area  that  existed 
prior  to  1994  to  just  the  Great  Salt  Lake 
Basin,  i.e..  those  portions  of  Box  Elder, 
Weber.  Davis,  Salt  Lake,  and  Tooele 
Counties  bounded  by  Utah  State 
Highway  30,  Interstate  80/84.  Interstate 
15,  and  Interstate  80. 

The  Pacific  Flyway  Council  also 
recommended  that  the  number  of  swan 


permits  remain  unchanged  at  500  for 
Montana  and  650  for  Nevada  but 
increased  from  2,500  to  2,750  for  Utah. 
The  Council  deemed  the  increase  in 
Utah  permits  as  appropriate  to  partially 
offset  anticipated  reduction  in  swan 
hunting  opportunities  resulting  from  the 
recommended  changes. 

In  addition  to  the  foregoing  changes, 
the  Pacific  Flyway  Council  proposed 
limiting  the  potential  take  of  trumpeter 
swans  by  establishing  a  quota  of  20 
trumpeter  swans  which  would  be 
divided  between  Utah  and  Nevada  prior 
to  the  season.  A  State  season  would  be 
allowed,  within  the  frameworks,  so  long 
as  that  quota  had  not  been  attained; 
however,  the  season  would  be  closed 
through  emergency  action  by  the 
affected  State  upon  attainment  of  that 
quota.  To  measure  the  take  of 
;  trumpeters  with  respect  to  die  quota,  the 
Council  recommended  hunters  in  Utah 
and  Nevada  be  required  to  participate  in 
a  mandatory  parts  check  at  designated 
sites  within  72  hours  of  harvesting  any 
swan.  In  Montana,  where  there  would 
be  no  recommended  quota,  species 
composition  of  the  harvest  would  be 
.  determined  through  the  voluntary  bill- 
measurement  card  program  ciurently 
operated  by  the  State. 

Mr.  Laurence  N.  Gillette,  representing 
The  Trumpeter  Swan  Society  (TTSS), 
submitted  an  integrated  package  of 
recommendations  for  enhancing  efforts 
to  expand  both  the  winter  and  summer 
range  of  RMP  of  trumpeter  swans  while 
allowing  continuation  of  significantly 
modified  tundra  swan  seasons  in 
Montana.  Utah,  and  Nevada.  Dispersal 
of  trumpeter  swans  bom  winter 
concentration  areas  in  less-than- 
optimimi,  high-mountain  habitats  in  the 
Tri-state  Area  of  Montana,  Wyoming, 
and  Idaho  is  deemed  of  primary 
importance  and,  if  accomplished,  would 
likely  result  in  trumpeter  swans 
following  tundra  swan  migration 
corridors  through  hunt  areas  in  Utah 
and  Nevada  enroute  to  California. 

Aside  from  recommendations 
regarding  management  actions  directed 
only  at  MAP  trumpeter  swans,  TTSS 
recommended  that  the  Service  minimize 
the  mortality  of  trumpeters  during 
tundra  swan  seasons  by:  (1)  authorizing 
seasons  only  during  times  of  peak 
tundra  swan  abundance  when  the 
generally  later-arriving  RMP  trumpeter 
swans  are  less  likely  to  be  present  and 
the  ratio  of  tundra  to  trumpeters  is 
highest,  i.e.,  Montana  and  Utah  -  open 
early  to  mid-October  and  close  by 
December  1 ,  Nevada  -  open  early  to 
mid-October  and  close  by  January  1;  (2) 
authorizing  tundra  swan  himting  only 
in  key  tundra  swan  hunting  areas,  i.e.. 
Montana  (Pacific  Flyway  portion)  - 


Freezeout  Lake  and  currently  hunted 
areas  east  of  U.S.  Highway  287  between 
Augusta  and  Choteau  and  east  of  U.S. 
Highway  89  between  Choteau  and  the 
Blackfeet  Indian  Reservation;  Utah  - 
Great  Salt  Lake  Basin,  specifically  those 
portions  of  Box  Elder.  Weber,  Davis, 
Salt  Lake  and  Tooele  Counties  that  lie 
south  of  Utah  State  Highway  30  and 
Interstate  84,  west  of  Interstate  15.  and 
north  of  Interstate  80;  N^ada  •  same  as 
in  1994  because  swan  hunting  is 
currently  restricted  to  concentration 
areas  in  western  Nevada;  and  (3) 
identifying  specific  hunt  management 
actions  and  prohibitions  on  the  Bear 
River  Migratory  Bird  Refuge  in  Utah. 

Should  the  above  three 
recommendations  regarding  tundra 
swan  hunting  be  fully  implemented, 
TTSS  would  not  object  to  the  Service 
authorizing  an 'accidental  harvest  quota 
of  not  more  than  25  tnunpeter  swans  for 
the  Pacific  Flyway  States  and.  thereby, 
removing  liability  fr^m  tundra  swan 
hunters  mistakenly  shooting  a  trumpeter 
swan.  The  quota  would  be  subject  to  the 
following:  (1)  the  quota  would  be 
allocated  prior  to  the  season,  (2)  a  State 
could  optionally  zone  and  allocate  the 
quota  among  zones  before  the  season, 
but  the  zone  or  entire  Statewide  hunt 
area  will  close  immediately  if  the  quota 
is  attained.  (3)  require  that  swans  be 
tagged  immediately  and  brought  in  to  be 
checked  and  measured  within  3  days, 
and  (4)  each  permittee  must  either 
check  a  tagged  bird  or  submit  an  unused 
tag  at  the  end  of  the  season,  with 
penalties  for  noncompliance.  Specific 
efforts  to  monitor  RKQ'  trumpeter  swans 
and  to  educate  himters  were 
recommended. 

Service  Response:  Diuing  1994.  the 
Service  restricted  the  tundra  swan 
season  and  hunt  areas  in  Utah  and 
required  Montana.  Utah,  and  Nevada  to 
measure  the  accidental  take,  if  any.  of 
trumpeter  swans  during  the  tundra 
swan  seasons.  Pending  reports  on  the 
occurrence  and  take  of  tnlmpeter  swans 
in  the  hunt  areas  last  year,  possible 
additional  changes  may  be  wah'anted. 
The  Service  believes  continued  txmdra 
swan  hunting  in  these  three  States  is 
warranted  but  that  seasons  may  be 
modified  to  minimize,  but  not  preclude, 
the  accidental  take  of  trumpeter  swans. 
A  general  swan  season  with  a  limited, 
biologically  acceptable,  but  very 
controlled  take  of  trumpeter  swans  may 
be  a  feasible  approach  to  accommodate 
management  objectives  for  both  species. 
Final  decision  on  such  an  approach, 
however,  will  be  deferred  until  the  late- 
season  final  frameworks,  when  all 
public  comment  has  been  considered. 


9.  Sandhill  Cranes 

The  Central  Flyway  Council 
recommended  that  the  Wyoming 
sandhill  crane  himting  season  be 
expanded  to  Park  and  Bighorn  Counties. 

The  Pacific  Flyway  Council 
recommended  following  the 
management  plan  with  respect  to 
seasons  on  the  Rocky  Mountain 
Population  of  greater  sandhill  cranes. 
Pending  final  results  of  the  March  1995 
survey  which  should  be  available  in 
June  1995.  harvest  guidelines  would 
allow  an  open  season  in  the  States  of 
Arizona.  Colorado.  Idaho.  Montana. 
New  Mexico.  Utah,  and  Wyoming  if  the 
population  is  above  16,000  cranes; 
otherwise,  there  would  be  no  open 
season.  With  an  open  season,  there 
would  be  no  change  in  frameworks. 

14.  Woodcock 

The  Atlantic  Flyway  Coimcil 
recommended  that  woodcock  season 
frameworks  remain  unchanged  in  the 
Eastern  Region  for  19950996  unless 
adverse  weather  substantially  depresses 
the  breeding  populations  as  measured 
by^e  1995  Singing  Ground  Survey. 
TTie  Council  believes  that  population 
declines  are  attributed  to  habitat  loss 
and  degradation  rather  than  due  to 
current  harvest  levels. 

18.  Alaska 

The  Pacific  Flyway  Council 
recommended  changes  in  bag  and 
possession  limits  for  ducks  in  Alaska. 
Specifically,  the  Council  requested  for 
the  framework  set  and  the  combined 
moderate-liberal  framework  set, 
respectively,  the  follovtring  bag  and 
possession  limits:  North  Zone  8/24  or 
10/30.  Gulf  Coast  Zone  6/18  or  8/24. 
and  Southeast.  Pribilof/ Aleutian,  and 
Kodiak  zones  5/15  or  7/21;  pintail  limits 
2/4;  and  canvasback  limits  2/4.  Sea 
duck  limits  of  15/30  would  be  separate, 
with  seasons  to  remain  closed  on 
spectacled  and  Steller's  eiders. 

20.  Puerto  Rico 

Puerto  Rico  recommended  that  the 
daily  bag  limit  for  ducks  be  increased 
from  3  to  4  birds  and  that  the  daily  bag 
limit  for  snipe  be  increased  from  6  to  8 
birds. 

Public  Comment  Invited 

The  Service  intends  that  adopted  final 
rules  be  as  responsive  as  possible  to  all 
concerned  interests,  and  therefore 
desires  to  obtain  for  consideration  the 
comments  and  suggestions  of  the  pubhc, 
other  concerned  governmental  agencies, 
non-governmental  organizations,  and 
other  private  interests  on  these 
proposals.  Such  comments,  and  any 


additional  information  received,  may 
lead  to  final  regulations  that  differ  from 
these  proposals. 

Special  circumstances  are  involved  in 
the  establishment  of  these  regulations 
which  limit  the  amount  of  time  that  the 
Service  can  allow  for  public  comment. 
Specifically,  two  considerations 
compress  the  time  in  which  the 
rulemaking  process  must  operate:  (1)  the 
need  to  establish  final  rules  at  a  point 
early  enough  in  the  summer  to  allow 
affected  State  agencies  to  appropriately 
adjust  their  licensing  and  regulatory 
mechanisms;  and  (2)  the  unavailability, 
before  mid-June,  of  specific,  reliable 
data  on  this  year's  status  of  some 
waterfowl  and  migratory  shore  and 
upland  game  bird  populations. 
Therefore,  the  Service  believes  that  to 
allow  comment  periods  past  the  dates 
specified  is  contrary  to  the  public 
interest. 

Comment  Procedure 

It  is  the  policy  of  the  Department  of 
the  Interior,  whenever  practical,  to 
afford  the  public  an  opportunity  to 
participate  in  the  rulemaking  process. 
Accordingly,  interested  persons  may 
participate  by  submitting  written 
comments  to  the  Chief,  Office  of 
Migratory  Bird  Management,  U.S.  Fish 
and  Wildlife  Service,  Department  of  the 
Interior,  ms  634— ARLSQ,  1849  C  Street, 
NW.,  Washington,  DC  20240.  Commente 
received  will  be  available  for  public 
inspection  during  normal  business 
hours  at  the  Service's  office  in  room 
634,  Arlington  Square  Building,  4401  N. 
Fairfax  Drive.  Arlington,  Virginia.  All 
relevant  comments  received  during  the 
conunent  period  will  be  considered.  The 
Service  will  attempt  to  acknowledge 
received  comments,  but  substantive 
response  to  individual  conunents  may 
not  be  provided. 

NEPA  Consideration 

NEPA  considerations  are  covered  by 
the  programmatic  document, "Final 
Supplemental  Environmental  Impact 
Statement:  Issuance  of  Annual 
Regulations  Permitting  the  Sport 
Hunting  of  Migratory  Birds  (FSES 
880914)."  filed  with  EPA  on  June  9. 
1988.  Notice  of  Availability  was 
published  in  the  Federal  Register  on 
June  16.  1988  (53  FR  22582).  The 
Service's  Record  of  Decision  was 
published  on  August  18,  1988  (53  FR 
31341).  Copies  of  these  documents  are 
available  from  the  Service  at  the  address 
indicated  under  the  caption 
ADDRESSES. 
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Endangered  Species  Act  Consideration 

As  in  the  past,  hunting  regulations 
this  year  will  be  designed,  among  other 
things,  to  remove  or  alleviate  chances  of 
conflict  between  seasons  for  migratory 
game  birds  and  the  protection  and 
conservation  of  endangered  and 
threatened  sj>ecies.  Consultations  are 
presently  imder  way  to  ensure  that 
actions  resulting  from  these  regulatory 
proposals  will  not  likely  jeopardize  the 
continued  existence  of  endangered  or 
threatened  species  or  result  in  the 
destruction  or  adverse  modification  of 
their  critical  habitat.  It  is  possible  that 
the  findings  frtjm  the  consultations, 
which  will  be  included  in  a  biological 
opinion,  may  cause  modification  of 
some  regulatory  measures  proposed  in 
this  document.  Any  modifications  will 
be  reflected  in  the  final  frameworks.  The 
Service's  biological  opinions  resulting 
from  its  consultation  xmder  Section  7 
are  considered  public  documents  and 
are  available  for  public  inspection  in  the 
Ehvision  of  Endangered  Species  and  the 
Office  of  Migratory  Bird  Management, 
U.S.  Fish  and  WildUfe  Service, 
ArUngton  Square  Building.  4401  N. 
Fairfax  Drive,  Arlington,  Virginia. 


Regulatory  Flexibility  Act;  Executive 
Order  (E.O.)  12866  and  the  Paperwork 
Reduction  Act 

hi  the  Federal  Register  dated  March 
24,  1995  (60  FR  15642),  the  Service 
reported  measures  it  had  undertaken  to 
comply  with  requirements  of  the 
Regulatory  FlexibiUty  Act  and  the 
Executive  Order.  These  included 
preparing  an  Analysis  of  Regulatory 
Effects  and  an  updated  Final  Regulatory 
Impact  Analysis  (FRIA),  and  pubUcation 
of  a  summary  of  the  latter.  Although  a 
FRIA  is  no  longer  required,  the 
economic  analysis  contained  in  the 
FRIA  was  reviewed  and  the  Service 
determined  that  it  met  the  requirements 
of  E.O.  12866.  However,  the  Service  is 
currently  preparing  a  Small  Entity 
Flexibihty  Analysis,  under  the 
Reg\Uatory  Flexibility  Act  (5  U.S.C.  601 
et  seq),  to  further  docimient  the 
significant  beneficial  economic  effect  on 
a  substantial  number  of  small  entities. 
This  rule  was  not  subject  to  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  E.O.  12866. 

These  proposed  regulations  contain 
no  information  collections  subject  to 
OMB  review  imder  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.).  However,  the  Service  does 
utilize  information  acquired  through 
other  various  information  collections  in 
the  formulation  of  migratory  game  bird 


hunting  regulations.  These  information 
collection  requirements  have  been 
approved  by  OMB  and  assigned 
clearance  nimibers  1018090005, 
1018090006, 1018090008,  1018090009. 
1018090010. 1018090015,  1018090019, 
and  1018090023. 

Authorship 

The  primary  authors  of  this  proposed 
rule  are  Ron  W<Kokel  and  Patricia  R. 
Hairston,  Office  of  Migratory  Bird 
Management. 

List  of  Subjects  in  50  CFR  part  20 

Exports,  Himting,  Imports,  Reporting 
and  recordkeeping  requirements. 
Transportation,  Wildlife. 

The  rules  that  eventually  will  be 
promulgated  for  the  19950996  hunting 
season  are  authorized  under  the 
Migratory  Bird  Treaty  Act  (July  3, 1918), 
as  amended,  (16  U.S.C.  70309711);  the 
Fish  and  WildUfe  Improvement  Act 
(November  8,  1978).  as  amended.  (16 
U.S.C.  712);  and  the  Fish  and  WildUfe 
Act  of  1956  (Augiist  8, 1956).  as 
amended,  (16  U.S.C.  742  a09d  and  e09j). 

Dated:  June  5,  1995. 
George  T.  Frunpton,  Jr., 
Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 

[FR  Doc.  95-14756  Filed  6-15-95;  8:45  am) 
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OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Cumulative  Report  on  Rescissions  and 
Deferrals 

June  1, 1995. 

This  report  is  submitted  in  fulfillment 
of  the  requirement  of  Section  1014(e)  of 
the  Congressional  Budget  and 
Impoundment  Control  Act  of  1974 
(Public  Uw  93-344).  Section  1014(e) 
requires  a  monthly  report  listing  all 
budget  authority  for  the  current  fiscal 
year  for  which,  as  of  the  first  day  of  the 
month,  a  special  message  had  been 
transmitted  to  Congress. 

This  report  gives  the  status,  as  of  Jxme 
1. 1995.  of  28  rescission  proposals  and 
seven  deferrals  contained  in  five  special 
messages  for  FY  1995.  These  messages 


were  transmitted  to  Congress  on  October 
18,  and  December  13, 1994;  and  on 
February  6,  February  22,  and  May  2. 
1995. 

Rescissions  (Attachments  A  and  Q 
As  of  June  1, 1995,  28  rescission 
proposals  totaling  $1,199.8  miUion  had 
been  transmitted  to  the  Congress. 
Congress  approved  two  of  the 
Administration's  rescission  proposals  in 
P.L.  104-6.  A  total  of  $71.6  million  of 
the  rescissions  proposed  by  the 
President  was  rescinded  by  that 
measure.  Attachment  C  shows  the  status 
of  the  FY  1995  rescission  proposals. 

Defierrals  (Attachments  B  and  D) 

As  of  June  1, 1995,  $1,772.9  million 
in  budget  authority  was  being  deferred 
from  obligation.  Attachment  D  shows 


the  status  of  each  deferral  reported 

during  FY  1995. 

Infbnnation  From  Special  Messages 

The  special  messages  containing 
information  on  the  rescission  proposals 
and  deferrals  that  are  covered  by  this 
cimiulative  report  are  printed  in  the 
Federal  Register  cited  below: 
59  FR  54066,  Thursday,  October  27, 
1994 

59  FR  67108,  Wednesday,  December  28, 

1994 

60  FR  8842,  Wednesday,  February  15, 

1995 
60  FR  12636,  Tuesday,  March  7, 1995 
60  FR  24692,  Tuesday,  May  9, 1995 
Alice  M.  Rivlin, 
Director. 
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ATTACHMENT  A 

STATUS  OF  FY  1995  RESCZSSIOHS 
(in  millions  of  dollars) 


Budgetary 

Resources 


Rescissions  proposed  by  the  President. 
Rejected  by  the  Congress .^  . . . , 


1,199.8 


Amounts  rescinded  by  P.L.  104-6,  the  FY  1995 

Emergency  Supplemental  Appropriations  Act.. 


-71.6 


Currently  before  the  Congress, 


a, 128.2 


ATTACHMENT  B 

STATUS  OF  FY  1995  DEFERRALS 
(in  millions  of  dollars) 


Budgetary 
Resources 


Deferrals  proposed  by  the  President 4,699.1 

Routine  Executive  releases  through  June  1,  1995 
(OMB/Agency  releases  of  $2,928.7  million,  partially 
offset  by  cumulative  positive  adjustment  of 

$2.5  million) -2,926.2 

Overturned  by  the  Congress — - 

Currently  before  the  Congress 1,772.9 
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Presidential  Documents 


Executive  Order  12963  of  June  14,  1995 
Presidential  Advisory  Council  on  HTV/AIDS 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
laws  of  the  United  States  of  America,  I  hereby  direct  the  Secretary  of 
Health  and  Human  Services  to  exercise  her  discretion  as  follows: 

Section  1.  Establishment,  (a)  The  Secretary  of  Health  and  Human  Services 
(the  "Secretary")  shall  establish  an  HIV/AIDS  Advisory  Council  (the  "Advi- 
sory Council"  or  the  "Council"),  to  be  known  as  the  Presidential  Advisory 
Council  on  HIV/ AIDS.  The  Advisory  Council  shall  be  composed  of  not 
more  than  30  members  to  be  appointed  or  designated  by  the  Secretary. 
The  Advisory  Council  shall  comply  with  the  Federal  Advisory  Committee 
Act,  as  amended  {5  U.S.C.  App.). 

(b)  The  Secretary  -shall  designate  a  Chairperson  from  among  the  members 
of  the  Axivisory  Council. 

Sec.  2.  Functions.  The  Advisory  Council  shall  provide  advice,  information, 
and  recommendations  to  the  Secretary  regarding  programs  and  policies  in- 
tended to  (a)  promote  effective  prevention  of  HIV  disease,  (b)  advance  re- 
search on  HIV  and  AIDS,  and  (c)  promote  quality  services  io  persons  living 
with  HIV  disease  and  AIDS.  The  functions  of  the  Advisory  Council  shall 
be  solely  advisory  in  nature.  The  Secretary  shall  provide  the  President 
with  copies  of  all  written  reports  provided  to  the  Secretary  by  the  Advisory 
Council. 

Sec.  3.  Administration,  (a)  The  heads  of  executive  departments  and  agencies 
shall,  to  the  extent  permitted  by  law,  provide  the  Advisory  Council  with 
such  information  as  it  may  require  for  purposes  of  carrying  out  its  functions. 

(b)  Any  members  of  the  Advisory  Council  that  receive  compensation  shall 
be  compensated  in  accordance  with  Federal  law.  Committee  members  may 
be  allowed  travel  expenses,  including  per  diem  in  lieu  of  subsistence,  to 
the  extent  permitted  by  law  for  persons  serving  intermittently  in  the  Govern- 
ment servige  (5  U.S.C.  section  5701-5707). 

(c)  To  the  extent  permitted  by  law,  and  subject  to  the  availability  of 
appropriations,  the  Department  of -Health  and  Human  Services  shall  provide 
the  Advisory  Council  with  such  funds  and  support  as  may  be  necessary 
for  the  performance  of  its  functions. 

Sec.  4.  General  Provisions,  (a)  Notwithstanding  the  provisions  of  any  other 
Executive  order,  any  functions  of  the  President  under  the  Federal  Advisory 
Committee  Act  that  are  applicable  to  the  Advisory  Council,  except  that 
of  reporting  annually  to  the  Congress,  shall  be  performed  by  the  Department 
of  Health  and  Human  Services,  in  accordance  with  the  guidelines  and  proce- 
dures established  by  the  Administrator  of  General  Services. 
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(b)  This  order  is  intended  only  to  improve  the  internal  management  of 
the  executive  branch,  and  it  is  not  intended  to  create  any  right,  benefit, 
or  tr^sue  ponsibility  substantive  or  procedural,  enforceable  at  law  or  equity 
Sy  a  party^aga  ns   the  United  States,  its  agencies,  it  officers,  or  any  person. 
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THE  WHITE  HOUSE. 
June  14,  1995. 
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WHAT  IT  IS  AND  HOW  TO  USE  IT 

FOR:         Any  person  who  uses  the  Federal  Register  and  Code  of  Federal 

Regulations. 
WHO:       The  Office  of  the  Federal  Register. 

WHAT:     Free  public  briefings  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal  Register 

system  and  the  public's  role  in  the  development  of 
regulations. 

2.  The  relaUonship  between  the  Federal  Register  and  Code  of 

Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 

documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  system. 

WHY:       To  provide  the  public  with  access  to  information  necessary  to 
research  Federal  agency  regulations  which  directly  affect  them. 
Than  will  be  no  discussion  of  specific  agency  regulaUons. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Grain  Inspection,  Packers  and 
Stockyards  Administration 


7  CFR  Part  802 


RIN  0580-AA39 


Official  Performance  and  Procedural 
Requirements  for  Grain  Weighing 
Equipment  and  Related  Grain  Handling 
Systems 

AGENCY:  Grain  Inspection,  Packers  and 
Stockyards  Administration,  USDA. 
ACTION:  Direct  final  rule. 

SUMMARY:  In  compliance  with  the 
requirements  for  periodic  review  of 
existing  regulations,  the  Federal  Grain 
Inspection  Service  (FGIS),  of  the  Grain 
Inspection,  Packers  and  Stockyards 
Administration  is  amending  the 
regulations  under  the  United  States 
Grain  Standards  Act,  as  amended, 
entitled  Performance  and  Procedural 
Requirements  for  Grain  Weighing 
Equipment  and  Related  Grain  Handling 
Systems.  FGIS  is  incorporating  by 
reference  the  applicable  requirements  of 
the  National  Institute  of  Standards  and 
Technology  (NIST)  Handbook  44, 
"Specifications,  Tolerances,  and  Other 
Technical  Requirements  for  Weighing 
and  Measuring  Devices,"  1994  edition 
(Handbook  44)  and  continues  to  adopt 
all  of  the  requirements  of  NIST 
Handbook  105-1,  "Specifications  and 
Tolerances  for  Reference  Standard 
Weights  and  Measures,"  1990  revision 
(Handbook  105-1).  Currently,  the  1990 
Edition  of  Handbook  44  and  the  1990 
edition  of  Handbook  105-1  are 
incorporated  by  reference. 
DATES:  This  rule  will  be  effective  on 
August  18, 1995,  unless  we  receive 
written  adverse  comments  or  written 
notice  of  intent  to  submit  adverse 
comments  on  or  before  July  19, 1995.  If 
adverse  comments  are  received,  we  will 


publish  a  document  in  the  Federal 
Register. 

ADDRESSES:  Please  send  any  adverse 
comments  or  notice  of  intent  to  submit 
adverse  comments  to  George  Wollam, 
GIPSA-FGIS,  USDA,  Room  0623-S, 
P.O.  Box  96454,  Washington,  DC  20090- 
6454;  FAX  (202)  720-4628.  All 
comments  received  will  be  made 
available  for  public  inspection  at  the 
■4bove  address  during  business  hours  (7 
CFR  1.27(b)). 

FOR  FURTHER  INFORMATION  CONTACT: 
George  Wollam,  address  as  above, 
telephone  (202)  720-0292. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  rule  has  been  determined  to  be 
not-significant  for  the  purposes  of 
Executive  Order  12866  and,  therefore, 
has  not  been  reviewed  by  OMB. 

Executive  Order  12778 

This  amended  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  This  action  is  not 
intended  to  have  a  retroactive  effect. 
The  United  States  Grain  Standards-Act 
provides  in  section  87g  that  no  State  or 
subdivision  may  require  or  impose  any 
requirements  or  restrictions  concerning 
the  inspection,  weighing,  or  description 
of  grain  under  the  Act.  Otherwise,  this 
proposed  rule  will  not  preempt  any 
State  or  local  laws,  regulations,  or 
policies  unless  they  present 
irreconcilable  conflicts  with  this  rule. 
There  are  no  administrative  procedures 
which  must  be  exhausted  prior  to  any 
judicial  challenge  to  the  provisions  of 
this  rule. 

Regulatory  Flexibility  Act  Certification 

James  R.  Baker,  Administrator,  FGIS, 
has  determined  that  this  proposed  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Most  users  of  the  official 
inspection  and  weighing  services  and 
those  persons  that  perform  those 
services  do  not  meet  the  requirements 
for  small  entities  as  defined  in  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.).  Further,  the  standards  are 
applied  equally  to  all  entities. 

Information  Collection  and 
Recordkeeping  Requirements 

In  compliance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C. 
chapter  35),  the  information  collection 


and  recordkeeping  requirements  in  Part 
68  have  been  approved  previously  by 
OMB  and  assigned  OMB  No.  0580- 
0013. 

Background 

Part  802  of  the  regulations.  Official 
Performance  and  Procedural 
Requirements  for  Grain  Weighing 
Equipment  and  Related  Grain  Handling 
Systems  (7  CFR  802.0-802.1),  sets  forth 
certain  procedures,  specifications, 
tolerances,  and  other  technical 
requirements  for  grain  weighing 
equipment  and  related  grain  handling 
systems  used  in  performing  Class  X,  and 
Class  Y  weighing  services.  This  review 
of  the  regulations  includes  a 
determination  of  continued  need  for  and 
consequences  of  the  regulations.  An 
objective  of  the  review  is  to  ensure  that 
the  regulations  are  consistent  with  FGIS 
policy  and  authority  and  are  up-to-date. 
FGIS  has  determined  that,  in  general, 
these  regulations  are  serving  their 
intended  purpose,  are  consistent  with 
FGIS  policy  and  authority,  and  should 
remain  in  effect.  FGIS,  therefore,  will 
incorporate  the  1994  edition  of 
Handbook  44  by  reference  into  Part  802 
of  the  regulations  and  the  1990  revision 
of  Handbook  105-1  continues  to  be 
adopted  in  order  to  update  the 
regulations. 

Effective  Decemher  4,  1991,  FGIS 
incorporated  by  reference  into  Part  802 
of  the  regulations  most  provisions  in  the 
National  Institute  of  Standards  and 
Technology  (NIST)  Handbook  44, 
"Specifications.  Tolerances,  and  Other 
Technical  Requirements  for  Weighing 
and  Measuring  Devices,"  1990  edition 
(Handbook  44),  and  all  provisions  in 
NIST  Handbook  105-1,  "Specifications 
and  Tolerances  for  Reference  Standards 
and  Field  Standard  Weights  and 
Measures,"  1990  edition  (Handbook 
105-1)  NIST  rule  (53  FR  37727).  Those 
provisions  in  Handbook  44  that 
obviously  did  not  pertain  to  FGIS 
services  were  not  incorporated  by 
reference.  The  provisions  that  were  not 
incorporated  are  listed  in  section 
802.0(b)  of  the  regulations. 

We  are  publishing  this  rule  without  a 
prior  proposal  because  we  regularly 
update  this  portion  of  the  regulations 
and  view  this  action  as  noncontroversial 
and  anticipate  no  adverse  public 
comment.  This  rule  will  be  effective,  as 
published  in  this  document,  60  days 
after  the  date  of  publication  in  the 
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Federal  Register  unless  we  receive 
written  adverse  comments  or  written 
notice  of  intent  to  submit  adverse 
comments  within  30  days  of  the  date  of 
publication  of  this  rule  in  the  Federal 
Register. 

Adverse  comments  are  comments  that 
suggest  the  rule  should  not  be  adopted 
or  suggest  the  rule  should  be  changed. 

If  we  receive  written  adverse 
comments  or  written  notice  of  intent  to 
submit  adverse  comments,  we  will 
publish  a  document  in  the  Federal 
Register  withdrawing  this  rule  before 
the  effective  date.  We  will  then  publish 
a  proposed  rule  for  public  comment. 
Following  the  close  of  that  comment 
period,  the  comments  will  be 
considered,  and  a  final  rule  addressing 
the  comments  will  be  published. 

As  discussed  above,  if  we  receive  no 
written  adverse  comments  nor  written 
notice  of  intent  to  submit  adverse 
comments  within  30  days  of  publication 
of  this  direct  final  rule,  this  direct  final 
rule  will  become  effective  60  days 
following  its  publication.  We  will 


publish  a  document  to  this  effect  in  the 
Federal  Register,  before  the  effective 
date  of  this  direct  final,  confirming  that 
it  is  effective  on  the  date  indicated  in 
this  document. 

Direct  Final  Action 

In  1991  FGIS  incorporated  by 
reference  the  1990  edition  of  Handbook 
105-1.  FGIS  will  continue  to  adopt  this 
edition  by  reference  in  section  802.0(a) 
of  the  regulations. 

The  1990  edition  of  Handbook  44  has 
been  changed  annually  by  NIST  as  new 
items  are  adopted,  deleted,  or  revised  by 
the  National  Conference  on  Weights  and 
Measures.  Many  of  these  changes  were 
for  clarity.  Further,  most  State  weights 
and  measures  organizations 
automatically  adopt  each  new  edition  of 
Handbook  44  and  Handbook  105-1. 
FGIS  will  revise  section  802.0(a)  by 
incorporating  by  reference  the  1994 
edition  of  Handbook  44  including  the 
following  sections: 
Section  1.10    General  Code 
Section  2.20    Scales 


Section  2.22 
Systems 

Section  2.23 


Automatic  Bulk  Weighing 
Weights 


Code 


Paragraph 


Action 


1991  Editorial  Changes 


Code 


Paragraph 


1990  Amendments 


General 
Scales  .. 
Scales  .. 
Scales  .. 
Scales  .. 
Scales  .. 
Scales  .. 
Scales  .. 
Scales  .. 
Scales  .. 
Scales  .. 
Scales  .. 
Scales  .. 
Scales  .. 
Scales  .. 
Scales  .. 
Scales  .. 
Scales  . 
Scales  . 
Scales  . 
Scales  . 
Scales  . 


Scales 
Scales 


General 

General 

General 

Scales 

Scales 

Scales 

Scales 

Scales  .„ 

Autoniatic  Bull<  Weighing  Systems 


In  addition,  recent  amendments  to  the 
U.S.  Grain  Standards  Act  (Public  Law 
103-156)  have  included  the  authority  to 
provide  for  the  testing  of  weighing 
equipment  used  for  other  than  weighing 
grain.  FGIS  is  referring  to  this  type  of 
testing  as  commercial  testing  and  is 
including  references  to  commercial 
services  inits  regulations. 

The  following  table  lists  those 
relevant  codes  and  paragraphs,  but  not 
definitions,  in  which  amendments  and 
editorial  changes  were  made  in  1991 
through  1994  by  the  75th,  76th,  77th, 
and  78th  National  Conference  on 
Weights  and  Measures  as  they  appeared 
iathe  1991  through  1994  editions  of 
Handbook  44.  The  column  headed 
"Action"  indicates  changes  noted  as 
"added",  "amended",  "deleted", 
"renumbered",  or  provides  an 
explanation. 


Action 


G-S.5.3.1  &  G-S.5.6  

S.1.7  

S.2.1.5  

S.6.I.,  S.6.2.1,  S.6.3.,  S.6.4  

S.6.5.,  S.6.6.,  S.6.7.,  S.6.7.1  

S.6.7.2.,  S.6.8.,  S.6.10  

S.6.11   - 

S.6.1 .  and  S.6.2  

S.6.3  

Tables  S.6.3.a  &  b  

S.6.1 1  

N.3.1  

N.3.1 .1   

N.3.1.I.,  N.3.1. 2,  N.3.1. 3  

N.4.-N.4.3.1 .4   

T.N.3.6.-T.N.3.6.4  

T.N.3.7 

T.N.3.8 

UR.5  

Section  T.I  

Table  T.1.1  

T.N.8.1 .3 

1990  Editorial  Changes 

T.I. 1.1    

Table  8  

1991  Amendments 

G-S.1   

G-UR.2.3 

G-UR.4.1  

S.I .1 1  

S.2.4  

N.I  .3.4  

N.4 ; 

N.4.3.1 .3  

UR.4  


Retroactive. 

Amended. 

Added. 

Deleted. 

Deleted. 

Deleted. 

Deleted. 

Renumtjered. 

Added. 

Added. 

Amended. 

Amended. 

Deleted. 

Added. 

Added. 

Amended. 

Renumljered. 

Renumtjered. 

Added. 

Amended. 

Added. 

Amended. 


General 

Scales 

Scales ......„..„ 

Scales 

Scales 

Scales 

Scales 

Scales 

Scales 

Scales 

Scales 

Scales _ 

Scales 

Scales 

Scales 

Scales 

Scales _ 

Scales 

Scales 

Scales 

Scales 

Scales 

Scales 

Scales 

Automatic  Bulk  Weighing: 

Systems 

Systems 

All 

Scales 

Scales 

General 

Scales 

Scales 

Scales ^ 

Scales „ 

Scales 

Scales 

Scales 

Scales 

Autonr^tic  Bulk  Weighing: 

Systems 

Systems 


G-S.5.2.1  .„ 

S.6.1  

Table  S.6.3.a ;., 

Table  S.6.3.b , 

S.6.4  , 

Table  T.1.1 


Deleted  recorded  representation  reference. 

Deleted  reference  to  T.I. 3. 

Symbols  added. 

Added  Note  1 7  nonretroactive. 

Added  from  1989  Handbook. 

Corrected  T.N.3.7  to  T.N.3.8. 


1992  Amendments 


3.1. 1.1  

S.1.7  

S.1.12  

S.2.4.1  

Tat)les  S.6.3.a.  and  S.6.3.b 

N.I. 3.7  

N.1.3.7.  toN.1.3.8 

Table  T.1.1  _ 

T.N.3.6 

T.N.3.6.2 

T.N.3.6.4 

T.N.3.7 

UR.1.4 

Table  7a  

UR.3.3  

UR.3.7  

UR.3.9  

UR.5  


UR.1.1  Table 
UR.1.1   


Amended. 

Amended. 

Added. 

Added. 

Amended. 

Added. 

Renumbered. 

Amended. 

Amended. 

AmerxJed. 

Amended. 

Amervled. 

Added. 

Amerxled. 

Added  note  at  end  of  section. 

Amended. 

Added. 

AmerxJed. 

Deleted. 
AmerxJed. 


1992  Editorial  Changes 


Table  T.1.1 
T.3  


Changes  made  to  include  SI  units. 
New  headings  second  line. 
Deleted  T.3.1  in  ttie  1st  paragraph. 


1993  Amendments 


G-S.8  

S.1.1  

Table  S.I. 11  

8.1. 13  

S.5.4  

N.4.3.1. 1  

Renumber  N.5  to  N.6 

N.5  (New)  

UR.2.6.1 


S.3.2 
S.3.3 


Amended. 

Amended. 

AmerxJed. 

Added. 

Added. 

Amended. 

Renumbered. 

Added. 

AmerxJed. 

Deleted. 
Added. 


Deleted. 
Class  III 


entries  restored. 


1993  Editorial  Changes 

■ 

Scales 

Scales 

Table  4  

Index  

Deleted  "recommended". 
Index  added  for  scales  code. 

Amended. 

Amended. 

AmerxJed. 

AmerxJed. 

Amended. 

Amended. 

Footnote  Added. 

AmerxJed. 

Amended. 


Changes  in  Handbook  44  also 
necessitate  a  revision  to  802.0(b). 
Therefore,  FGIS  revises  section  802.0(b) 
by  revising  the  list  of  those  provisions 
that  do  not  pertain  to  FGIS  services. 
These  provisions  are  as  follows: 
S.1.8.  Computing  Scales 
N.3.  Recommended  Minimimi  Test 

Weights  and  Test  Loads 


N.5.  Nominal  Capacity  of  Prescription 
Scales 

T.2.3.  Prescription  Scales 

T.2.4.  Jewelers'  Scales  (all  sections) 

T.2.5.  Dairy— Product-Test  Scales  (all 
sections) 

T.N.3.9.  Materials  Test  on  Customer- 
Operated  Bulk- Weighing  Systems  for 
Recycled  Materials 


List  of  Sub)ects  in  7  CFR  Part  802 

Administrative  practice  and 
procedure,  Export,  Grain,  Incorporation 
by  reference.  Reporting  and 
recordkeeping  requirements. 

For  reasons  set  out  in  the  preamble, 
7  CFR  Part  802  is  amended  as  follows: 
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PART  802-OFFICIAL  PERFORMANCE 
AND  PROCEDURAL  REQUIREMENTS 
FOR  GRAIN  WEIGHING  EQUIPMENT 
AND  RELATED  GRAIN  HANDLING 
SYSTEMS 

1.  The  authority  citation  for  Part  802 
continues  to  read  as  follows: 

Authority:  Pub.  L  94-582.  90  Stat.  2867, 
as  amended  (7  U.S.C.  71  et  seq.]. 

2.  Section  802.0  is  revised  to  read  as 
follows: 

§802.0    Applicability. 

(a)  The  requirements  set  forth  in  this 
Part  802  describe  certain  specifications, 
tolerances,  and  other  technical 
requirements  for  grain  weighing 
equipment  and  related  grain  handling 
systems  used  in  performing  Class  X  and 
Class  Y  weighing  services,  official 
inspection  services,  and  commercial 
services  under  the  Act.  All  scales  used 
for  official  grain  weight  and  inspection 
certification  services  provided  by  FGIS 
shall  meet  apolicable  requirements 
contained  in  Uie  FGIS  Weighing 
Handbook,  the  General  Code,  the  Scales 
Code,  the  Automatic  Bulk  Weighing 
Systems  Code,  and  the  Weights  Code  of 
the  1994  edition  of  National  Institute  of 
Standards  and  Technology  (NIST) 
Handbook  44,  "Specifications, 
Tolerances,  and  Other  Technical 
Requirements  for  Weighing  and 
Measuring  Devices"  (Handbook  44);  and 
NIST  HANDBOOK  105-1  (1990 
Edition).  "Specifications  and  Tolerances 
for  Reference  Standards  and  Field 
Standard  Weights  and  Measures" 
(Handbook  105-1).  These  requirements 
are  confirmed  to  be  met  by  having 
National  Type  Evaluation  Program  or 
Federal  Grain  Inspection  Service  type 
approval.  Scales  used  for  commercial 
purposes  will  be  required  to  meet  only 
the  applicable  requirements  of  the  1994 
edition  of  the  NIST  Handbook-44. 
Piirsuant  to  the  provisions  of  5  U.S.C. 
552(a).  with  the  exception  of  the 
Handbook  44  requirements  listed  in 
paragraph  (b)  of  this  section,  the 
materials  in  Handbooks  44  and  105-1 
are  incorporated  by  reference  as  they 
exist  on  die  date  of  approval  and  a 
notice  of  any  change  in  these  materials 
will  be  published  in  the  Federal 
Register.  The  NIST  Handbooks  are  for 
sale  by  the  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington.  DC  20403.  They  are 
also  available  for  inspect  at  the  Office  of 
the  Federal  Register.  800  North  Capitol 
Street,  NW.,  suite  700.  Washington.  EXZ. 

(b)  The  following  Handbook  44 
requirements  are  not  incorporated  by 
reference: 


Scales  Code  (2.20) 

S.1.8.    Computer  Scales 

5.1.8.2.  Money-Value  Computation 

5.1.8.3.  Customer's  Indications 

5.1.8.4.  Recorded  Representations,  Point  of 
Sale 

S.2.5.2.    jeweler's.  Prescription,  &  Class  I  & 

II  Scales 
S.3.3.     Scoop  Counterbalance 
N.1.3.2    Dairy-Product  Test  Scales 
N.1.5.    Discrimination  Test  (Not  adopted  for 

Grain  Test  Scales  only) 
N.1.8.    Material  Tests 
N.3.1.2.    Interim  Approval 
N.3.1.3.    Enforcement  Action  for  Inaccuracy 
N.4.    Coupled-in-Motion  Railroad  Weighing 

Systems 
N.5.     Nominal  Capacity  of  Prescription 

Scales 
T.1.2.    Postal  and  Parcel  Post  Scales 
T.2.3.     Prescription  Scales 
T.2.4.    jewelers'  Scales  (all  sections) 
T.2.5.     Dairy— Product-Test  Scales  (all 

sections) 
T.N. 3. 9.    Materials  Test  on  Customer- 
Operated  Bulk-Weighing  Systems  for 

Recycled  Materials 
UR 1  /4.    Grain  Test  Scales:  Value  of  Scale 

Divisions 
UR3.1.     Recommended  Minimum  Load 
UR.3.1.1.    Minimum  Load,  Grain  Dockage 
Automatic  Bulk  Weighing  Systems  (2.22): 

UR.  1.1.    Selection  Requirements  for 

Systems  Used  to  Weight  Grain. 

Dated:  June  6,  1995. 
James  R.  Baker, 
Administrator. 
(FR  Doc.  95-14624  Filed  6-16-95;  8:45  am] 

BILUMG  C006  3410-EN-M 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

12  CFR  Parts  701,  747, 790  and  792 

Changes  In  Citations,  Office 
Descriptions  and  Information  Centers 

agency:  National  Credit  Union 
Administration  (NCUA). 
action:  Final  rule. 


summary:  This  final  rule  makes 
housekeeping  changes  to  NCUA's 
regulations.  Corrections  are  made  to 
certain  citations  to  the  United  States 
Code  found  in  the  regulations  and 
descriptions  of  two  NCUA  offices  are 
updated  to  reflect  current  agency 
structure. 

EFFECTIVE  DATE:  June  19, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Hattie  M.  Ulan,  Special  Counsel  to  the 
General  Counsel,  at  703-544-6540. 
SUPPLEMENTARY  INFORMATION:  Section 
701.14  and  part  747,  subpart  J  contain 
incorrect  citations  to  the  United  States 
Code.  These  citations  were  correct  when 
the  regulations  were  originally  drafted, 
but  have  changed  due  to  a  recodification 


of  the  U.S.  Code.  The  corrections  are 
made  in  this  document.  Part  790  sets 
forth  descriptions  of  the  various  NCUA 
offices.  Two  updates  need  to  be  made  to 
these  descriptions.  First,  the  Office  of 
Chief  Economist  and  Policy 
Development,  described  in  Section 
790.2(b)(14)  has  been  redesignated  as 
the  Office  of  Investment  Services.  The 
duties  and  responsibilities  of  the  Office 
of  Investment  Services  are  somewhat 
different  fi-om  the  former  office. 
Modifications  to  both  the  office  name 
and  description  are  made.  Second,  the 
structure  of  regional  office  management 
has  recently  been  modified.  Senior 
regional  management  formerly  consisted 
of  a  Regional  Director,  an  Associate 
Regional  Director  and  a  Deputy  Regional 
Director.  The  titles  and  duties  of  these 
officials  are  found  in  Section 
790.2(c)(2).  Regional  management  now 
consists  of  a  Regional  Director,  an 
Associate  Regional  Director  for 
Programs  and  an  Associate  Regional 
Director  for  Operations  Modifications 
to  Section  790.2(c)(2)  are  made  to  reflect 
the  current  structure  and  duties. 

Part  792  contains,  among  other  things, 
a  description  of  the  NCUA's  information 
centers  for  purposes  of  the  Freedom  of 
Information  Act.  The  Asset  Liquidation 
Management  Center  is  added  to  Section 
792.2(f)  as  an  agency  information  center. 

Since  these  changes  are  housekeeping 
and  do  not  have  any  substantive  effect 
on  credit  unions,  the  Board  finds  it 
unnecessary  to  either  issue  a  proposed 
rule  or  to  have  a  delayed  effective  date. 
Therefore  these  changes  are  issued  in 
final  form  and  are  effective  upon 
publication. 

Regulatory  Procedures 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
requires  tiie  NCUA  to  prepare  an 
analysis  to  describe  any  significant 
economic  impact  any  regulation  may 
have  on  a  substantial  number  of  small 
credit  unions  (primarily  those  under  $1 
million  in  assets).  The  types  of  changes 
made  by  this  rule  have  no  economic 
impact  on  credit  unions.  These  aie 
merely  housekeeping  changes. 
Therefore,  the  NCUA  Board  has 
determined  and  certifies  that,  under  the 
authority  granted  in  5  U.S.C.  605(b),  this 
final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  credit  unions. 
Accordingly,  the  Board  has  determined 
that  a  Regulatory  Flexibility  Analysis  is 
not  required. 

Paperwork  Reduction  Act 

This  final  rule  does  not  change  any 
paperwork  requirements. 


Executive  Order  12612 

Executive  Order  12612  requires 
NCUA  to  consider  the  effect  of  its 
actions  on  state  interests.  Since  these 
are  housekeeping  changes  only,  there  is 
no  effect  on  state  interests. 

List  of  Subjects  in  12  CFR  Parts  701. 
747,  790  and  792 

Credit  unions. 

By  the  National  Credit  Union 
Administration  Board  on  June  12,  1995. 
Becky  Baker, 
Secretary  of  the  Board. 

Accordingly,  for  the  reasons  set  out  in 
the  preamble.  12  CFR  Ch.  VII  is 
amended  as  set  forth  below. 

PART  701— ORGANIZATION  AND 
OPERATIONS  OF  FEDERAL  CREDIT 
UNIONS 

1.  The  authority  citation  for  part  701 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1752(5),  1755,  1756, 
1757,  1759,  1761b,  1766,  1767,  1782,  1784. 
1787, 1789,  and  Public  Law  101-73.  Section 
701.6  is  also  authorized  by  12  U.S.C  1601  et 
seq.,  42  U.S.C.  1981  and  42  U.S.C.  1601- 
1610.  Section  701.35  is  also  authorized  by  12 
U.S.C.  4311-4312. 

§701.14    [Amended] 

la.  In  §  701.14,  paragraph  (a)  is 
amended  by  removing  the  citation  "12 
U.S.C.  1791"  and  adding  in  its  place  "12 
U.S.C.  1790a". 

PART  747— ADMINISTRATIVE 
ACTIONS,  ADJUCICATIVE  HEARINGS, 
AND  RULES  OF  PRACTICE  AND 
PROCEDURE 

2.  The  authority  citation  for  part  747 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1766, 12  U.S.C.  1786. 
12  U.S.C.1784.  12  U.S.C.  1787. 

§§  747.901,  747.902,  747.904    [Amended] 

3.  Remove  the  citation  "12  U.S.C. 
1791"  and  add,  in  its  place,  "12  U.S.C. 
1790a"  in  the  following  places: 

(a)  §747.901; 
(b)§  747.902; 
(c)  §  747.904(b)(2). 

PART  790-DESCRIPTION  ON  NCUA; 
REQUESTS  FOR  AGENCY  ACTION 

4.  The  authority  citation  for  part  790 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1766, 12  U.S.C.  1789, 
12  U.S.C.  1795f 

5.  Section  790.2(b)  is  amended  by 
revising  paragraph  (b)(14)  as  set  forth 
below;  §  790.2(c)(2)  is  amended  by 
revising  the  5th,  6th  and  7th  sentences 
as  set  forth  below: 


§  790.2    Central  and  regional  otnee 
organization. 


(b)  Central  Office.*  *  * 

(14)  Office  of  Investment  Services. 
The  Office  of  Investment  Services  is 
responsible  for  providing  investment 
expertise  and  advice  to  the  Board  and 
agency  staff.  A  working  relatiqnship  is 
maintained  with  the  financial 
marketplace  to  develop  resources 
available  to  the  NCUA  and  keep  abreast 
of  product  initiatives.  The  NCUA 
Investment  Hotline  housed  in  this 
Office  is  a  toll-free  number  that  is 
available  to  examiners,  credit  unions, 
and  financial  product  vendors  to  ask 
investment  related  questions.  The 
Hotline  provides  NCUA  an  opportunity 
to  be  aware  of  current  investment  issues 
as  they  arise  in  credit  unions  and  has 
permitted  NCUA  to  become  proactive, 
rather  than  reactive,  to  such  issues.  In 
addition,  investment  officers  advise 
agency  management  on  the  purchase  of 
authorized  investments  for  the  NCUSIF 
and  the  CLF. 


(c)  Regional  Offices.  •  *  * 

(2)  *   *   *  The  Regional  Director  is 
aided  by  an  Associate  Regional  Director 
for  Operations  and  Associate  Regional 
Director  for  Programs.  Staff  working  in 
the  Regional  Office  report  to  the 
Associate  Regional  Director  for 
Operations.  Each  region  is  divided  into 
examiner  districts,  each  assigned  to  a 
Supervisory  Credit  Union  Examiner; 
groups  of  examiners  are  directed  by  a 
Supervisory  Credit  Union  Examiner, 
each  of  whom  in  turn  reports  directly  to 
the  Associate  Regional  Director  for 
Programs.  •  •   • 

PART  792— REQUESTS  FOR 
INFORMATION  UNDER  THE  FREEDOM 
OF  INFORMATION  ACT  AND  PRIVACY 
ACT,  AND  BY  SUBPOENA;  SECURITY 
PROCEDURES  FOR  CLASSIFIED 
INFORMATION 

6.  The  authority  citation  for  part  792 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1766.  12  U.S.C.  1789. 
12  U.S.C.  1795f,  5  U.S.C  552,  5  U.S.C  552a. 
Executive  Orders  12600  and  12356. 

7.  Section  792.2  is  amended  by 
revising  the  fir^t  sentence  of  paragraph 
(f)  as  follows: 

§  792.2    Information  made  available  to  the 
public  and  requests  tor  such  infomiation. 


(f)  Information  Centers.  The  Central 
Office,  Regional  Offices  and  the  Asset 
Management  Liquidation  Center  are 


designated  as  Information  Centers  for 
the  NCUA.  *  •  • 


[FR  Doc.  95-14872  Filed  6-16-95;  8:45  am) 

BILUNG  CODE  7S3S-01-U 


12  CFR  Part  790 

Addition  of  Specific  Exemptions  Under 
ttie  Privacy  Act 

AGENCY:  National  Credit  Union 

Administration. 

ACTION:  Final  rule. 

SUMMARY:  The  NCUA  Board  has  adopted 
these  amendments  as  proposed.  The 
amendments  reflect  the  addition  of  the 
(j)(2)  and  (k)(2)  exemptions  of  the 
Privacy  Act  to  the  NCUA  regulations 
that  describe  exempt  systems  of  records, 
and  link  the  "Office  of  Inspector 
General  (OIG)  Investigative  Records — 
NCUA,"  system  NCUA-20.  to  these 
Privacy  Act  exemptions. 
EFFECTIVE  DATE:  July  19,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Alexandra  B.  Keith,  Counsel  to  the 
Inspector  General,  Office  of  Inspector 
General,  National  Credit  Union 
Administration,  5th  floor,  1775  Ehike 
Street,  Alexandria,  VA.  22314. 
Telephone:  703-518-6352. 
SUPPLEMENTARY  INFORMATION:  In  1989,  in 
response  to  the  Inspector  General  Act 
Amendments.  Pub.  L.  100-504,  the 
National  Credit  Union  Administration 
Board  established  a  statutorily 
designated  Inspector  General  (IG),  to 
whom  the  functions  of  the  former 
NCUA  Office  of  Internal  Auditor,  were 
transferred.  The  functions  of  NCUA's 
Office  of  Inspector  General  (OIG) 
include:  (1)  The  detection  and 
prevention  of  waste,  fraud,  and  abuse 
and  (2)  the  promotion  of  economy  and 
efficiency  in  NCUA  programs  and 
operations.  As  one  of  its  principal 
functions,  the  OIG  performs 
investigations  into  alleged  violations  of 
criminal  law  in  connection  with 
NCUA's  programs  and  operations, 
pursuant  to  the  IG  Act  of  1978,  as 
amended.  In  conjunction  with  these 
functions.  OIG  reports  suspected 
violations  of  criminal  and  civil  law  to 
the  U.S.  Attorney  General. 

Section  (j)(2)  of  the  Privacy  Act  (Title 
5  U.S.C.  552a  (j)(2))  permits  the  head  of 
an  agency  to  promulgate  rules  to  exempt 
a  system  of  records  from  certain 
requirements  if  the  system  is 
maintained  by  an  agency  component  or 
sub  component  whose  principal 
function  pertains  to  the  enforcement  of 
criminal  laws  and  if  the  system  of 
records  is  compiled  for  a  criminal  law 
enforcement  purpose.  Accordingly,  to 
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the  extent  it  includes  this  kind  of 
records,  the  OIG  Investigative  Records 
system  of  records  is  exempt  from  the 
following  sections  of  552a  of  Title  5 
U.S.C.:  (c)(3).  (c)(4).  (d),  (e)(1).  (e)(2). 
(e)(3).  (e)(4)(G).  (e)(4)(H),  (e)(4)(I).  (e)(5). 
(e)(8).  (f),  and  (g),  as  well  as  from  the 
corresponding  regulatory  subsections. 

Section  (k)(2)  (Title  5  U.S.C. 
552a(k)(2))  permits  exemption  from 
certain  requirements  if  the  system 
consists  of  investigatory  material 
compiled  for  law  enforcement  purposes, 
other  than  material  within  the  scope  of 
subsection  (j)(2);  Provided  however,  that 
if  any  individual  is  denied  any  right, 
privilege,  or  benefit  that  he  or  she 
would  otherwise  be  entitled  to  by 
Federal  law.  or  for  which  he  or  she 
would  otherwise  be  eligible,  as  a  result 
of  the  maintenance  of  such  material, 
such  material  shall  be  provided  to  such 
individual  except  to  the  extent  that  the 
disclosure  of  such  material  would  reveal 
the  identity  of  a  source  who  furnished 
information  to  the  Government  under  an 
express  promise  that  the  identity  of  the 
source  would  be  held  in  confidence,  or 
prior  to  January  1,  1975,  xmder  an 
implied  promise  that  the  identity  of  the 
source  should  be  held  in  confidence. 
Accordingly,  to  the  extent  that  it 
includes  these  kinds  of  records,  this 
system  of  records  is  also  exempt  under 
Section  (k)(2)  from  the  following 
sections  of  552a  of  Title  5  U.S.C.: 
(c)(3);(d):  (e)(1);  (e)(4)(G),  (H).  and  (I): 
and  (f).  as  well  as  from  the 
corresponding  regulatory  subsections. 
This  rule,  amending  12  CFR  792.34, 
makes  NCUA's  regulations  consistent 
with  those  of  the  majority  of  agencies 
with  statutory  IG's. 

Summary  of  Comments  and  Discussion 
of  Issues 

The  agency  received  no  comments  on 
its  proposed  rule. 

Overview  of  Final  Rule 

The  final  rule  is  the  same  as  the 
proposed  rule  (See  60  PR  18036.  April 
10. 1995).  Two  Privacy  Act  exemptions. 
5  U.S.C.  552  (j)(2)  and  5  U.S.C. 
552a(k)(2)  were  proposed  as  discussed 
above. 

Regulatory  Procedures 

Regulatory  Flexibility  Act 

As  required  by  the  Regulatory 
FlexibiUty  Act  (5  U.S.C,  605(b)).  Uie 
NCUA  certifies  that  this  rule  does  not 
have  a  significant  economic  impact  on 
a  substanUal  number  of  small  entities. 
The  amendments  to  12  CFR  are 
procedural  in  nature  and  will  aid  an 
NCUA  office  to  perform  its  criminal  law 
enforcement  function. 


Paperwork  Reduction  Act 

These  amendments  contain  no 
information  collection  requirements  and 
therefore  is  not  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.) 

Executive  Order  12612 

This  amendment  to  NCUA's  systems 
of  record  notice  does  not  affect  state 
regulation  of  credit  unions. 

List  of  Subjects  inl2  CFR  Part  792 

Criminal  penalties.  Freedom  of 
Information.  Privacy,  Reporting  and 
recordkeeping  requirements.  Sunshine 
Act. 

By  the  National  Credit  Union 
Administration  Board  on  June  12, 1995. 
Becky  Baker, 
Secretary  of  the  Board. 

Accordingly,  the  proposed  rule 
adding  two  new  Privacy  Act  exemptions 
to  the  Office  of  Inspector  General  system 
of  investigative  records  to  12  CFR  part 
792.  is  adopted  by  the  NCUA  Board  as 
a  final  rule  as  follows: 

PART  792— {AMENDED] 
Subpart  B— The  Privacy  Act 

1.  The  authority  citation  for  part  792 
is  revised  to  read  as  follows: 

Authority:  12  U.S.C.  1766(a)  and 
1789(a)(7);  5  U.S.C.  App.  3.  Subpart  B  is  also 
issued  under  5  U.S.C  552a. 

2.  In  §  792.34,  a  new  paragraph  (b)(3) 
is  added  to  read  as  follows: 

§792.34    Exemptions. 


(b)*   •   • 

(3)  System  NCUA-20,  enUtled. 
"Office  of  Inspector  General  (OIG) 
Investigative  Records."  consists  of  OIG 
records  of  closed  and  pending 
investigations  of  individuals  alleged  to 
have  been  involved  in  criminal 
violations.  The  records  in  this  system 
are  exempted  pursuant  to  Sections  (k)(2) 
of  the  Privacy  Act.  5  U.S.C.  552a(k)(2). 
from  sections  (c)(3);  (d);  (e)(1);  (e)(4)(G); 
(e)(4)(H);  (e)(4)(I);  and  (f).  The  records  in 
this  system  are  also  exempted  pursuant 
to  Section  (j)(2)  of  the  Privacy  Act.  5 
U.S.C.  552a(j)(2).  from  sections  (c)(3); 
(c)(4);  (d);  (e)(1);  (e)(2);  (e)(3);  and  (g). 
*        *        •        •        • 

(FR  Doc.  95-14873  Filed  6-16-95;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[KY-«7-1-6130b;  FRL-5192-3] 

Approval  and  Promulgation  of 
implementation  Plans;  Kentucky:  Title 
V,  Section  507,  Small  Business 
Stationary  Source  Technical  and 
Environmental  Compliance  Assistance 
Program 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

action:  Direct  final  rule. 

SUMMARY:  EPA  is  approving  revisions  to 
the  State  Implementation  Plan  (SIP) 
submitted  by  the  Commonwealth  of 
Kentucky  through  the  Kentucky  Natural 
Resoiu-ces  and  Environmental 
Protection  Cabinet  for  the  purpose  of 
establishing  a  Small  Business  Stationary 
Source  Technical  and  Environmental 
Compliance  Assistance  Program 
(PROGRAM),  which  was  implemented 
by  November  15,  1994.  This 
implementation  plan  was  submitted  by 
the  Commonwealth  on  November  13, 
1992,  to  satisfy  the  federal  mandate  to 
ensure  that  small  businesses  have  access 
to  the  technical  assistance  and 
regulatory  information  necessary  to 
comply  with  the  Clean  Air  Act  as 
amended  in  1990  (CAA). 
DATES:  This  action  will  be  effective 
August  18, 1995  unless  notice  is 
received  July  19, 1995  that  someone 
wishes  to  submit  adverse  or  critical 
comments.  If  the  effective  date  is 
delayed,  timely  notice  will  be  published 
in  the  Federal  Register. 
ADDRESSES:  Written  comments  should 
be  addressed  to:  Ms.  Kimberly  Bingham. 
Regulatory  Planning  and  Development 
Section.  Air  Programs  Branch,  Air, 
Pesticides  &  Toxics  Management 
Division,  Region  4  Environmental 
Protection  Agency,  345  Courtland 
Street.  NE.,  Atlanta.  Georgia  30365. 

Copies  of  the  material  submitted  by 
the  Commonwealth  of  Kentucky  may  be 
examined  during  normal  business  hours 
at  the  following  locations: 
Air  and  Radiation  Docket  and 

Information  Center  (Air  Docket  6102). 

U.S.  Environmental  Protection 

Agency.  401  M  Street  SW., 

Washington.  IX  20460 
Environmental  Protection  Agency. 

Rf  gion  IV  Air  Programs  Branch.  345 

Courtland  Street  NE..  Atlanta.  Georgia 

30365 
Kentucky  Department  for 

Environmental  Protection.  Division 

for  Air  Quality,  803  Schenkel  Lane, 

Frankfort.  Kentucky  40601. 


FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Kimberly  Bingham.  Regulatory  Planning 
and  Development  Section.  Air  Programs 
Branch,  Air.  Pesticides  &  Toxics 
Management  Division,  Region  4 
Environmental  Protection  Agency.  345 
Courtland  Street.  NE.,  Atlanta,  Georgia 
30365.  The  telephone  number  is 
(404)347-3555  extension  4195. 
SUPPLEMENTARY  INFORMATION: 
Implementation  of  the  CAA  will  require 
small  businesses  to  comply  with 
specific  regulations  in  order  for  areas  to 
attain  and  maintain  the  national 
ambient  air  quality  standards  (NAAQS) 
and  reduce  the  emission  of  air  toxics.  In 
anticipation  of  the  impact  of  these 
requirements  on  small  businesses,  the 
CAA  requires  that  states  adopt  a 
PROGRAM,  and  submit  this  PROGRAM 
as  a  revision  to  the  federally  approved 
SIP.  In  addition,  the  CAA  directs  the 
EPA  to  oversee  the  small  business 
assistance  program  and  report  to 
Congress  on  their  implementation.  The 
requirements  for  establishing  a 
PROGRAM  are  set  out  in  section  507  of 
title  V  of  the  CAA  and  the  EPA  guidance 
document  Guidelines  for  the 
Implementation  of  Section  507  of  the 
1990  Clean  Air  Act  Amendments.  In 
order  to  gain  full  approval,  the  state 
submittal  must  provide  for  each  of  the 
following  PROGRAM  elements:  (1)  the 
establishment  of  a  Small  Business 
Assistance  Program  to  provide  technical 
and  compliance  assistance  to  small 
businesses;  (2)  the  establishment  of  a 
state  Small  Business  Ombudsman  to 
represent  the  interests  of  small 
businesses  in  the  regulatory  process; 
and  (3lthe  creation  of  a  Compliance 
Advisory  Panel  (CAP)  to  determine  and 
report  on  the  overall  effectiveness  of  the 
SBAP.  Th^  plan  must  also  determine  the 
eligibility  of  small  business  stationary 
sources  for  assistance  in  the  PROGRAM. 
The  plan  includes  the  duties,  funding 
and  schedule  of  implementation  for  the 
three  PROGRAM  components. 

Section  507  (a)  and  (e)  of  the  CAA  set 
forth  requirements  the  State  must  meet 
to  have  an  approvable  PROGRAM.  The 
Commonwealth  of  Kentucky  has 
addressed  these  requirements  and   • 
established  a  PROGRAM  as  described 
below. 

1.  Small  Business  Assistance  Program 
(SBAP) 

Kentucky  has  established  a 
mechanism  to  implement  the  following 
six  requirements  set  forth  in  section  507 
oftitle  VoftheCAA: 

A.  The  establishment  of  adequate 
mechanisms  for  developing,  collecting 
and  coordinating  information 
concerning  compliance  methods  and 
technologies  for  small  business 


stationary  sources,  and  programs  to 
encourage  lawful  cooperation  among 
such  sources  and  other  persons  to 
further  comply  with  the  CAA; 

B.  The  establishment  of  adequate 
mechanisms  for  assisting  small  business 
stationary  sources  with  pollution 
prevention  and  accidental  release 
detection  and  prevention,  including 
providing  information  concerning 
alternative  technologies,  process 
changes,  products  and  methods  of 
operation  that  help  reduce  air  pollution; 

C.  The  development  of  a  compliance 
and  technical  assistance  program  for 
small  business  stationary  sources  which 
assist  small  businesses  in  determining 
applicable  permit  requirements  under 
the  CAA  in  a  timely  and  efficient 
manner; 

D.  The  development  of  adequate 
mechanisms  to  assure  that  small 
business  stationary  sources  receive 
notice  of  their  rights  under  the  CAA  in 
such  manner  and  form  as  to  assure 
reasonably  adequate  time  for  such 
sources  to  evaluate  compliance  methods 
and  any  relevant  or  applicable  proposed 
or  final  regulation  or  standards  issued 
under  the  CAA; 

E.  The  development  of  adequate 
mechanisms  for  informing  small 
business  stationary  sources  of  their 
obligations  under  the  CAA,  including 
mechanisms  for  referring  such  sources 
to  quahfied  auditors,  or  at  the  option  of 
the  State,  for  providing  audits  of  the 
operations  of  such  sources  to  determine 
compliance  with  the  CAA;  and 

F.  The  development  of  procedures  for 
consideration  of  requests  from  a  small 
business  stationary  source  for 
modification  of  (A)  any  work  practice  or 
technological  method  of  compliance,  or 
(B)  the  schedule  of  milestones  for 
implementing  such  work  practice  or 
method  of  compliance  preceding  any 
applicable  compliance  date,  based  on 
the  technological  and  financial 
capability  of  any  such  small  business 
stationary  source. 

The  Commonwealth  of  Kentucky 
Natural  Resources  and  Environmental 
Protection  Cabinet  has  charged  the 
Kentucky  Division  for  Air  Quality  with 
the  responsibility  of  implementing  the 
Small  Business  Assistance  Program 
(SBAP).  The  division  will  contract 
several  of  the  assistance  activities  with 
the  University  of  Kentucky.  The 
Division  has  identified  specific 
employees  to  serve  as  contact  points 
between  the  University,  other  Division 
programs,  the  office  of  the  ombudsman, 
and  the  Compliance  Advisory  Panel. 
The  Division  assures  that  the  SBAP  will 
have  computerized  access  to  EPA 
sponsored  electronic  bulletin  boards 
and  hotlines  such  as  EPA's  Control 


Technology  Center,  Office  of  Pollution 
Prevention,  and  Technology  Transfer 
Network. 

The  Division  will  provide  information 
concerning  compliance  methods  and 
technologies  for  s.nall  business 
stationary  sources  to  operators  and 
owners  of  small  businesses.  This  will  be 
accomplished  through  cooperation  and 
interaction  with  the  Kentucky  Economic 
Development  Cabinet,  the  Chamber  of 
Commerce,  various  trade  associations, 
and  other  appropriate  groups.  An 
information  clearinghouse  will  be 
established  to  provide  information 
concerning  pollution  prevention  and/or 
accidental  release  detection  and 
prevention  programs  which  include 
information  regarding  ahemative 
technologies,  process  changes,  products, 
and  methods  of  operation  that  reduce 
air  pollution.  Small  businesses  will  be 
able  to  access  information  regarding 
their  rights  under  the  CAA,  permitting 
procedures,  applicable  fees,  when  and 
where  to  apply  for  permits,  enforcement 
processes,  etc. 

The  Division  is  responsible  for 
maintaining  a  Toll-Free  hotline 
accessible  to  small  businesses  during 
normal  business  hours  and  will  develop 
easily  understood  brochures  describing 
rights  and  obligations  under  the  CAA 
and  new  regulatory  requirements  and 
developments  which  might  affect  a 
small  source.  In  addition,  the  SBAP  will 
distribute  information  to  small 
businesses  through  industry  groups, 
trade  associations,  local  chambers  of 
commerce,  and  other  organizations 
involved  with  small  businesses.  An  on- 
site  audit  program  will  be  developed  in 
cooperation  with  the  University  of 
Kentucky  to  be  utilized  at  the  request  of 
sources  to  evaluate  work  practices, 
compliance  monitoring  procedures  and 
record  keeping  procedures.  The 
Division  will  also  develop  procedures 
for  consideration  of  requests  from  a 
source  with  regards  to  modification  of 
work  practices,  compliance  methods  or 
implementation  schedules. 

2.  Ombudsman 

Section  507(a)(3)  of  the  CAA  requires 
the  designation  of  a  state  office  to  serve 
as  the  Ombudsman  for  small  business 
stationary  sources.  Kentucky  has 
appointed  a  Small  Business 
Ombudsman  and  established  the  Office 
of  the  Ombudsman  in  the  Secretary's 
Office  of  the  Natural  Resources  and 
Environmental  Protection  Cabinet.  The 
Ombudsman  will  serve  as  an  advocate 
to  represent  the  interests  of  small 
businesses  as  they  come  under  the 
regulation  of  the  CAA.  The 
Ombudsman's  position  was  established 
in  the  Secretary's  office  in  order  to 
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allow  the  Ombudsman  to  have  direct 
access  to  the  Secretary,  the  Governor's 
office,  and  other  agencies  within  state 
government. 

3.  Compliance  Advisory  Panel 

Section  507(e)  of  the  CAA  requires  the 
state  to  establish  a  Compliance  Advisory 
Panel  (CAP)  that  must  include  two 
members  selected  by  the  Governor  who 
are  not  owners  or  representatives  of 
owners  of  small  businesses.  Four 
members  will  be  selected  by  the  state 
legislature  who  are  ovmers.  or  represent 
owners,  of  small  businesses;  the 
majority  and  minority  leadership  in 
both  the  house  and  the  senate  shall  each 
appoint  one  member.  One  member  will 
be  selected  by  the  head  of  the  agency  in 
charge  of  the  Air  Pollution  Permit 
Program.  Kentucky  chose  to  establish  a 
nine  member  CAP  with  a  membership 
consistent  with  the  aforementioned 
CAA  requirements  writh  the  following 
modification:  the  Secretary  of  the 
Natural  Resources  and  Environmental 
Protection  Cabinet  shall  select  two 
members  instead  of  one  and  the 
Secretary  of  the  Economic  Development 
Cabinet  shall  select  one  panel  member 
to  represent  that  agency.  The  SBAP  will 
serve  as  the  secretariat  to  the  CAP  in  the 
development  and  dissemination  or 
reports,  advisory  opinions,  and  other 
information. 

The  duties  of  the  CAP  include: 
providing  for  ensuring  the  overall 
effectiveness  of  the  PROGRAM; 
rendering  advisory  opinions  regarding 
the  effectiveness  of  the  state  PROGRAM, 
the  difficulties  encountered,  and  the 
degree  and  severity  of  enforcement; 
reviewing  information  for  small 
business  stationary  air  pollution  sources 
to  assure  such  information  is 
understandable  by  the  layperson;  and  to 
make  periodic  reports  to  the 
Administrator  of  the  Environmental 
Protection  Agency  in  accordance  with 
the  requirements  of  the  Paperwork 
Reduction  Act,  the  Regulatory 
Flexibility  Act,  and.the  Equal  Access  to 
Justice  Act. 

4.  Source  Eligibility 

Kentucky  has  incorporated  section 
507(c)(1)  and  defined  a  Small  Business 
Stationary  Source  as  a  source  that: 

(1)  Is  owned  or  operated  by  a  person 
who  employs  100  or  fewer 
individuals; 

(2)  is  a  small  business  concern  as 
defined  in  the  Small  Business  Act; 

(3)  is  not  a  major  stationary  source  as 
defined  in  Titles  I  and  III  of  the  CAA; 

(4)  emits  less  than  50  tons  per  year  (tpy) 
of  any  regulated  pollutant;  and 

(5)  emits  less  than  75  tpy  of  all  regulated 
pollutants. 


Kentucky  has  established  the 
following  mechanisms  as  required  by 
section  507:  (1)  A  process  for 
ascertaining  the  eligibility  of  a  source  to 
receive  assistance  imder  the  PROGRAM, 
including  an  evaluation  of  a  source's 
eligibility  using  the  criteria  in  section 
507(c)  (1)  of  the  CAA;  (2)  A  process  for 
public  notice  and  comment  on  grants  of 
eligibility  to  sources  that  do  not  meet 
the  provisions  of  sections  507(c)(1)(C), 
(D),  and  (E)  of  the  CAA,  but  do  not  emit 
more  than  100  tpy  of  all  regulated 
pollutants;  and  (3)  A  process  for 
exclusion  from  the  small  business 
stationary  source  definition,  after 
consultation  with  the  EPA  and  the 
Small  Business  Administration 
Administrator  and  after  providing 
notice  and  opportunity  for  public  - 
comment,  of  any  category  or 
subcategory  of  sources  that  the 
Department  determines  to  have 
sufficient  technical  and  financial 
capabilities  to  meet  the  requirements  of 
the  CAA. 

Final  Action 

In  this  action,  EPA  is  approving  the 
PROGRAM  SIP  revision  submitted  by 
the  Commonwealth  of  Kentucky 
through  the  Natural  Resources  and 
Environmental  Protection  Cabinet.  The 
EPA  is  publishing  this  action  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  this  Federal  Register 
publication,  the  EPA  is  proposing  to 
approve  the  SIP  revision  should  adverse 
or  critical  comments  be  filed.  This 
action  will  be  effective  August  18. 1995 
unless,  within  30  days  of  its 
publication,  adverse  or  critical 
comments  are  received.  If  the  EPA 
receives  such  comments,  this  action  will 
be  withdrawn  before  the  effective  date 
by  publishing  a  subsequent  document 
that  will  withdraw  the  final  action.  All 
public  comments  received  will  then  be 
addressed  in  a  subsequent  final  rule 
based  on  this  action  serving  as  a 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  action.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time.  If  no  such  comments  are 
received,  the  public  is  advised  that  this 
action  will  be  effective  August  18.  1995. 
Under  Section  307(b)(1)  of  the  Act.  42 
U.S.C.  7607(b)(1).  petitions  for  judicial 
review  of  this  action  must  be  filed  in  the 
United  States  Court  of  Appeals  for  the 
appropriate  circuit  by  August  18, 1995. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for 
purposes  of  judicial  review  nor  does  it 


extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  Section 
307(b)(2)  of  the  Act.  42  U.S.C.  7607 
(b)(2).) 

The  0MB  has  exempted  these  actions 
from  review  under  Executive  Order 
12866. 

Nothing  in  this  action  shall  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  a  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

By  today's  action,  the  U.S.  EPA  is 
approving  a  State  program  created  for 
the  purpose  of  assisting  small  business 
stationary  sources  in  complying  with 
existing  statutory  and  regulatory 
requirements.  The  program  being 
approved  today  does  not  impose  any 
new  regulatory  burden  on  small 
business  stationary  sources;  it  is  a 
program  under  which  small  business 
stationary  sources  may  elect  to  take 
advantage  of  assistance  provided  by  the 
State.  Therefore,  because  the  U.S.  EPA's 
approval  of  this  program  does  not 
impose  any  new  regulatory 
requirements  on  small  businesses,  I 
certify  that  it  does  not  have  a  significant 
economic  impact  on  any  small  entities 
affected. 

SIP  approvals  under  110  and 
subchapter  I,  part  D  of  the  CAA  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  federal  SIP-approval  does 
not  impose  any  new  requirements.  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
federal-state  relationship  under  the 
CAA.  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
federal  inquiry  into  the  economic 
reasdnableness  of  state  action.  The  CAA 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  Environmental 
Protection  Agency,  427  U.S.  246,  256-66 
(S.Ct.  1976);  42  U.S.C.  Sections 
7410(a)(2)  and  7410(k). 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Incorporation 
by  reference.  Intergovernmental 
relations.  Small  business  stationary 
source  technical  and  environmental 
assistance  program. 


Dated:  April  10, 1995. 
Patrick  M.  Tobin, 

Acting  Regional  Administrator. 

Part  52  of  chapter  I,  title  40,  Code  of 
Federal  Regulations,  is  amended  as 

follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42. U.S.C  7401-7671q. 

Subpart  S-Kentucky 

2.  Section  52.920,  is  amended  by 
adding  paragraph  (c)(71)  to  read  as 
follows: 

S  52.920    Identincation  of  plan. 

(c)  •  •  * 

(71)  The  Commonwealth  of  Kentucky, 
Natural  Resources  and  Environmental 
Protection  Cabinet  submitted  revisions 
to  the  Kentucky  State  Implementation 
Plan  on  January  15, 1993  These 
revisions  address  the  requirements  of 
section  507  of  title  V  of  the  CAA  and 
establish  the  Small  Business  Stationary 
Source  Technical  and  Environmental 
Assistance  Program  (PROGRAM). 

(i)  Incorporation  by  reference. 

(A)  Revision  to  the  Kentucky  State 
Implementation  Plan  to  incorporate 
document  titled  "Kentucky  Small 
Business  Stationary  Source  Technical 
Environmental  Assistance  Program" 
which  was  approved  by  the  Kentucky 
Natural  Resources  and  Environmental 
Protection  Cabinet  effective  on  July  15, 
1993. 

(ii)  Additional  Material.  None. 
***** 

(PR  Doc.  95-14446  Filed  6-16-95;  8:45  am] 

BILLING  CODE  SSM-60-P 


40  CFR  Part  52 

rrX-37-1 -6323a;  FRL-6161-8] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  Texas; 
Alternative  Emission  Control  Plan  For 
Shell  Oil  Company,  Deer  Park,  TX 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  In  this  action,  the  EPA  is 
approving  the  alternative  emission 
reduction  (bubble)  plan  for  the  Shell  Oil 
Company's  Deer  Park  manufacturing 
complex  as  a  revision  to  the  Texas  State 
Implementation  Plan  (SIP).  The  bubble 
plan  uses  the  emission  reduction  credit 
(ERC)  from  volatile  organic  compound 
(VOC)  reductions  at  an  analyzer  vent  in 


lieu  of  controlling  VOC  emissions  from 
three  vacuum  vents.  The  bubble  plan 
was  reviewed  for  consistency  with  the 
EPA's  Emissions  Trading  Policy 
Statement  (ETPS)  published  in  the 
Federal  Register  on  December  4, 1986. 
DATES:  This  action  will  become  effective 
on  August  18, 1995  unless  adverse  or 
critical  comments  are  received  by  July 
19, 1995.  If  the  effective  date  is  delayed, 
timely  notice  will  be  published  in  the 
Federal  Register. 

ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Mr.  Guy 
Donaldson,  Acting  Chief.  Planning 
Section,  at  the  EPA  Regional  Office 
listed  below.  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  following 
locations.  The  interested  persons 
wanting  to  examine  these  documents 
should  make  an  appointment  with  the 
appropriate  office  at  least  twenty-four 
hours  before  the  visiting  day. 
U.S.  Environmental  Protection  Agency, 
Region  6,  Air  Programs  Branch  (6T- 
A),  1445  Ross  Avenue,  suite  700, 
Dallas,  TX  75202-2733. 
U.S.  Environmental  Protection  Agency, 
Air  and  Radiation  Docket  and 
Information  Center,  401  M  Street, 
S.W.,  Washington.  DC  20460. 
Texas  Natural  Resource  Conservation 
Commission,  12124  Park  35  Circle. 
Austin,  Texas  78753. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Leila  Yim  Surratt  or  Mr.  Herb  Sherrow, 
Planning  Section  (6T-AP),  Air  Programs 
Branch,  EPA  Region  6,  1445  Ross 
Avenue,  Dallas,  Texas  75202-2733. 
telephone  (214)  665-7214. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  July  26, 1993,  the  Governor  of 
Texas  submitted  a  request  to  revise  the 
Texas  SIP  to  include  an  alternative 
emission  reduction  plan  for  the  Shell 
Oil  Manufacturing  Complex  located  in 
Deer  Park,  Texas. 

Due  to  VOC  Reasonably  Available 
Control  Technology  (RACT)  fix-up 
changes  required  by  the  1990  Clean  Air 
Act  (CAA),  the  Texas  Air  Control  Board 
(TACB),  which  is  now  known  as  the 
Texas  Natural  Resource  Conservation 
Commission,  adopted  revisions  to  its 
Regulation  V  on  May  10,  1991, 
eliminating  the  exemption  of  sources 
with  emissions  of  less  than  100  pounds 
per  day  from  RACT  requirements.  As  a 
result  of  this  action.  Shell  was  required 
to  install  a  90  percent  control 
technology  on  three  vacuum  vents. 
These  vents  emit  a  total  of  36  pounds  of 
VOC  per  year  (0.018  tons  per  year 
(TPY)).  The  vast  majority  of  the  vent 


stream  emissions  are  composed  of  steam 
and  air.  Instead  of  controlling  emissions 
from  these  three  vents.  Shell  proposed 
to  use  an  emission  reduction  from  an 
analyzer  vent  located  at  its  Alkylation 
Plant.  The  analyzer  vent  reduction  is 
not  required  by  any  State  or  Federal 
rule,  regulation,  permit  condition,  board 
order,  or  court  order.  1.05  TPY  of  VOC 
emission  reduction  was  achieved  from 
the  analyzer  vent  by  physically  limiting 
the  maximum  flow  rate  through  the  vent 
from  4.2  TPY  of  VOC  to  3.15  TPY.  The 
reduced  flow  was  made  permanent  by 
replacing  the  metering  valves  and 
adding  flow  restrictors. 

n.  Applicable  EPA  Policies 

On  December  4,  1986  (51  FR  43814). 
the  EPA  issued  the  final  ETPS. 
containing  the  criteria  by  which 
emissions  trades  will  be  evaluated.  As 
indicated  in  the  ETPS,  it  is  the  policy 
of  the  EPA  to  encourage  emissions 
trades  to  achieve  more  flexible,  rapid, 
and  efficient  attainment  of  the  National 
Ambient  Air  Quality  Standards.  It 
describes  emissions  trading,  sets  out 
general  principles  that  the  EPA  uses  to 
evaluate  emissions  trades  under  the 
CAA,  and  expands  opportunities  for 
States  and  industry  to  use  these  less 
costly  control  approaches.  A  source  may 
secure  ERCs  by  meeting  each  of  the 
applicable  requirements  of  the  final 
ETITS.  Generally,  only  reductions  which 
are  surplus,  enforceable,  permanent, 
and  quantifiable  can  qualify  as  ERCs.  In 
addition,  the  ETPS  lays  out  more 
stringent  baseline  and  additional  20 
percent  emission  reduction 
requirements  if  the  trade  occurs  in  a 
nonattainment  area  needing  but  lacking 
an  approved  attainment  demonstration. 

On  April  7,  1994  (59  FR  16710),  the 
EPA  issued  the  final  Economic 
Incentive  Program  (EIP)  rule  which  sets 
forth  general  principles  for  a  broad 
range  of  EIPs  which  States  may  pursue. 
Through  the  EIP  rule,  the  Agency 
encourages  the  development  of  EIPs  that 
will  assist  States  in  meeting  air  quality 
management  goals  through  flexible 
approaches  which  allow  for  less  costly 
control  strategies,  and  which  provide 
stronger  incentives  for  the  development 
and  implementation  of  innovative 
emission  reduction  technology-  In  the 
preamble  to  the  EIP  rule  (59  FR  16690). 
the  EPA  addresses  the  relationship 
between  the  EIP  and  the  ETPS.  The 
preamble  clarifies  that  the  provisions  of 
the  ETPS  which  apply  to  trading 
between  existing  sources  represent  one 
particular  model  for  how  States  could 
design  an  EIP.  Therefore,  an  application 
for  an  emissions  trade  or  bubble  that 
meets  the  requirements  of  the  ETPS, 


31916         Federal  Register  /  Vol.  60,  No.  117  /  Monday.  June  19.  1995  /  Rules  and  Regulations 


will  be  deemed  to  meet  the 
requirements  of  the  EIP. 

Shell  Oil  Company's  Deer  Park 
Manufacturing  bubble  application  was 
developed  to  meet  the  requirements  of 
the  ETPS.  Therefore,  the  EPA  has 
evaluated  the  emissions  trade  against 
the  ETPS  requirements. 

m.  Analysis 

The  following  items  are  the  basis  for 
approval  of  the  Texas  SIP  revision. 
Please  refer  to  the  EPA's  Technical 
Support  Document  and  the  Texas  SIP 
submittal  for  more  detailed  information. 

A.  Valid  Emission  Reduction  Credits 

As  required  by  the  ETPS,  to  be  valid 
for  trading  purposes,  an  emission 
reduction  must  be  surplus,  enforceable, 
permanent,  and  quantifiable.  The  EPA 
believes  the  emission  reduction  from 
the  analyzer  vent  meets  these  criteria. 

First,  the  emission  reduction  from  the 
analyzer  vent  is  surplus.  The  analyzer 
vent  is  not  subject  to  any  State  or 
Federal  regulation.  The  emissions  rate 
of  4.2  TPY  is  low  enough  to  be  exempt 
from  the  State's  vent  gas  rule. 

Second,  the  emission  reduction  was 
made  enforceable  through  State  Board 
Order  number  93-11  which  specifies 
the  terms  of  the  emissions  trade. 

Third,  the  emission  reduction  is 
permanent  since  the  flow  through  the 
analyzer  vent  was  physically  reduced  by 
changing  the  metering  valves  and 
adding  flow  restrictors. 

Finally,  the  emission  reduction  is 
quantifiable.  The  annual  emissions  for 
the  analyzer  vent  were  from  the  1991 
Air  Emissions  Inventory  Reportable 
Quantities  based  on  information  from 
historical  flow  settings.  The  annual 
emissions  from  the  three  vacuum  vents 
were  based  on  engineering  estimates 
and  measurements. 

Because  the  emission  reduction  from 
the  analyzer  vent  is  surplus, 
enforceable,  permanent,  and 
quantifiable,  the  EPA  believes  that  the 
emission  reduction  associated  with  this 
bubble  is  valid  for  use  as  an  ERC. 

B.  More  Stringent  Baseline  and  20 
Percent  Reduction  Requirements 

As  discussed  above,  the  ETPS  also 
requires  more  stringent  baselines  and  an 
additional  20  percent  emission 
reduction  if  the  trade  occurs  in  a 
nonattainment  area  needing  but  lacking 
an  approved  attainment  demonstration. 
This  trade  occurs  in  the  Houston- 
Galveston  severe  ozone  nonattainment 
area,  which  does  not  currently  have  an 
approved  attainment  demonstration 
which  is  required  under  section 
182(c)(2)(A)  of  the  CAA.  This  trade 
complies  with  the  more  stringent 


baseline  and  the  20  percent  additional 
emission  reduction  requirements.  As 
described  more  fully  in  the  Technical 
Support  Document,  the  1.05  TPY 
emission  reduction  from  the  analyzer 
vent  more  than  compensates  for  the 
0.016  TPY  emission  reduction  that  was 
required  from  the  three  uncontrolled 
vacuum  vents. 

C.  Procedural  Background 

The  CAA  requires  States  to  observe 
certain  procedural  requirements  in 
developing  implementation  plans  and 
plan  revisions  for  submission  to  the 
EPA.  Section  110(a)(2)  of  the  CAA 
provides  that  each  implementation  plan 
submitted  by  a  State  must  be  adopted 
after  reasonable  notice  and  public 
hearing.'  Section  110(1)  of  the  CAA 
similarly  provides  that  each  revision  to 
an  implementation  plan  submitted  by  a 
State  under  the  CAA  must  be  adopted 
by  such  State  after  reasonable  notice 
and  public  hearing.  Public  notice  on  the 
proposed  Shell  bubble  was  published  in 
the  Houston  ozone  nonattainment  area 
in  accordance  with  the  State  of  Texas' 
public  notice  requirements.  The  State 
held  a  public  hearing  on  the  proposed 
regulations  on  March  9, 1993.  The  Shell 
bubble  was  adopted  by  the  State  on  June 
18,  1993,  and  was  submitted  through 
the  Governor  to  the  EPA  on  July  26, 
1993,  as  a  proposed  revision  to  the  SIP. 

IV.  Final  Action 

In  this  action,  the  EPA  is  approving 
the  alternative  emission  reduction 
(bubble)  plan  for  the  Shell  Oil 
Company's  Deer  Park  Manufacturing 
Complex,  which  was  adopted  by  the 
TACB  on  June  18, 1993,  in  Board  Order 
93-11,  and  submitted  to  the  EPA  by  the 
Governor  of  Texas  in  a  letter  dated  July 
26,  1993. 

The  EPA  is  publishing  this  action 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  this  Federal  Register 
publication,  the  EPA  is  proposing  to 
approve  the  SIP  revision  should  adverse 
or  critical  comments  be  filed.  Thus,  this 
action  will  be  effective  August  18,  1995 
unless,  by  July  19. 1995,  adverse  or 
critical  comments  are  received. 

If  the  EPA  receives  such  comments, 
this  action  will  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  notice  that  will  withdraw 
the  final  action.  All  public  comments 
received  will  then  be  addressed  in  a 
subsequent  final  rule  based  on  this 


'  Also  Section  172(c)(7)  of  the  CAA  requires  that 
plan  provisions  for  nonattainment  areas  meet  the 
applicable  provisions  of  Section  110(a)(2). 


action  serving  as  a  proposed  rule.  The 
EPA  will  not  institute  a  second 
comment  period  on  this  action.  Any 
parties  interested  in  commenting  on  this 
action  should  do  so  at  this  time.  If  no 
such  comments  are  received,  the  public 
is  advised  that  this  action  will  be 
effective  August  18, 1995. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors,  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq..  the  EPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities  (5  U.S.C.  603 
and  604).  Alternatively,  the  EPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D,  of  the  CAA  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SlP-approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
CAA,  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
federal  inquiry  into  the  economic 
reasonableness  of  State  action.  The  CAA 
forbids  the  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds 
[Union  Electric  Co.  v.  U.S.  E.P.A..  427 
U.S.  246,  256-66  (1976);  42  U.S.C. 
7410(a)(2)). 

Under  section  307(b)(1)  of  the  CAA. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  August  18, 1995.  Filing  a 
petition  for  reconsideration  of  this  final 
rule  by  the  Administrator  does  not  affect 
the  finality  of  this  rule  for  purposes  of 
judicial  review;  nor  does  it  extend  the 
time  within  which  a  petition  for  judicial 
review  may  be  filed,  or  postpone  the 
effectiveness  of  this  action.  This  action 
may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements 
(see  section  307(b)(2)). 

The  Office  of  Management  and  Budget 
has  exempted  this  action  from  review 
under  Executive  Order  12866. 
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List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Hydrocarbons. 
Incorporation  by  reference.  Ozone. 
Reporting  and  recordkeeping 
requirements.  Volatile  organic 
compounds. 

Note:  Incorporation  by  reference  of  the  SIP 
for  the  State  of  Texas  was  approved  by  the 
Director  of  the  Federal  Register  on  July  1, 
1982. 

Dated:  February  9, 1995. 

William  B.  Hathaway, 

Acting  Regional  Administrator. 

40  CFR  part  52  is  amended  as  follows: 
PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  SS— Texas 

2.  Section  52.2270  is  amended  by 
adding  paragraph  (c)(95)  to  read  as 
follows: 

§  52.2270    Identification  of  plan. 


(c)  •   *   • 

(95)  Alternative  emission  reduction 
(bubble)  plan  for  the  Shell  Oil 
Company's  Deer  Park  manufacturing 
complex  submitted  to  the  EPA  by  the 
Governor  of  Texas  in  a  letter  dated  July 
26, 1993. 

(i)  Incorporation  by  reference. 

(A)  TACB  Order  93-11,  as  adopted  by 
the  TACB  on  June  18, 1993. 

(B)  SIP  narrative  entitled.  "Site- 
Specific  State  Implementation  Plan." 
section  IV.H.l.b..  attachment  (4), 
entitled,  "Alternate  Emission  Reduction 
("Bubble")  Plan  Provisions  for 
Uncontrolled  Vacuum-Producing  Vents, 
Shell  Oil  Company,  Deer  Park 
Manufacturing  Complex,  HG-0659-W." 
adopted  by  the  TACB  on  June  18, 1993. 

(ii)  Additional  material. 

(A)  SIP  narrative  entitled.  "Site- 
Specific  State  Implementation  Plan," 
section  IV.H.l.b.,  adopted  by  the  TACB 
on  June  18, 1993. 

(B)  TACB  certification  letter  dated 
July  5, 1993,  and  signed  by  William  R. 
Campbell,  Executive  Director,  TACB. 

[PR  Doc.  95-14852  Filed  6-16-95;  8:45  am] 

BILUNG  CODE  65S0-60-P 


40  CFR  Parts  52  and  81 

[OH50-3-7070;  FRL-5222-e] 

Approval  and  Promulgation  of 
Implementation  Plans  and  Designation 
of  Areas  for  Air  Quality  Planning 
Purposes;  Ohio 

agency:  United  State/'Environmental 
Protection  Agency. 

ACTION:  Final  rule;  withdrawal. 

summary:  On  May  2, 1995,  the  United 
States  Environmental  Protection  Agency 
(USEPA)  published  a  proposed  rule  (60 
FR  21490)  and  a  direct  final  rule  (60  FR 
21456)  approving  a  request  by  Ohio  to 
redesignate  the  Toledo  ozone 
nonattainment  area  to  attainment  of  the 
National  Ambient  Air  Quality  Standard 
for  ozone,  and  also  approving  the  State's 
maintenance  plan  for  this  area.  Because 
comments  adverse  to  the  rulemaking 
were  received,  USEPA  is  withdrawing 
the  direct  final  rule.  In  a  final  rule. 
USEPA  will  summarize  and  respond  to 
the  comments  received  and  announce 
final  rulemaking  action  on  the 
redesignation  request  and  maintenance 
plan  as  revisions  to  Ohio's  State 
Implementation  Plan.  The  approval  of 
the  maintenance  plan  for  the  Toledo 
area  was  also  included  in  the 
codification  in  a  direct  final  rule 
concerning  the  redesignation  and 
maintenance  plan  approval  for  the 
Dayton  area,  published  on  May  5,  1995, 
(60  FR  22289).  That  codification  of  the 
■Toledo  maintenance  plan  approval  is 
also  withdrawm. 

EFFECTIVE  DATE:  June  19, 1995. 

ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  following  location: 
U.S.  Environmental  Protection  Agency, 
Region  5,  RegiUation  Development 
Branch,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604. 

FOR  FURTHER  INFORMATION  CONTACT: 
Angela  Lee,  Regulation  Development 
Section,  Air  Enforcement  Branch  (AE- 
17J),  U.S.  Environmental  Protection 
Agency,  Region  5,  77  West  Jackson 
Boulevard,  Chicago,  Illinois  60604. 
Telephone:  (312)  353-5142. 

List  of  Sub|ects 

40  CFR  Part  52 

Air  pollution  control,  Carbon 
monoxide.  Environmental  protection. 
Hydrocarbons,  Nitrogen  dioxide,  Ozone, 
Reporting  and  record  keeping 
requirements.  Volatile  organic 
compoimds. 


40  CFR  Part  81 

Air  pollution  control.  Environmental 
protection.  National  parks.  Wilderness 
areas. 

Dated:  June  7,  1995. 
Valdas  V.  Adamkus. 

Regional  Administrator. 

Title  40  of  the  Code  of  Federal 
Regulations.  Chapter  I.  Parts  52  and  81, 
are  amended  as  follows: 

PART  52— APPROVAL  AND 
PROMULGATION  OF 
IMPLEMENTATION  PLANS 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

2.  The  amendments  to  add 

§  52.1870(c)(105)  and  §  52.1885(b)(5). 
published  on  May  2. 1995,  at  60  FR 
21463,  are  withdrawn. 

3.  The  amendment  to  revise 

§  52.1885(b)(5)  published  on  May  5. 
1995.  at  60  FR  22295.  is  withdrawn. 

PART  81— DESIGNATION  OF  AREAS 
FOR  AIR  QUALITY  PLANNING 
PURPOSES 

4.  The  authority  citation  for  part  81 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7401-7671q. 

5.  The  amendment  to  revise  the  entry 
in  the  ozone  table  in  §  81.336,  published 
on  May  2,  1995,  at  60  FR  21463,  is 
withdrawn. 

|FR  Doc.  95-14850  Filed  6-16-95;  8:45  ami 

BtLUNG  CODE  6S60-80-M 


40  CFR  Parts  61,  704,  710,  712,  762, 
763,  766,  790,  795,  796,  797, 798,  and 
799] 

[OPPTS-00168;  FRL-4955-2) 

Chemical  Substances;  Deletion  of 
Certain  Chemical  Regulations; 
Technical  Amendments  to  the  Code  of 
Federal  Regulations 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  The  Enviromnental  Protection 
Agency  (EPA)  is  removing  several 
provisions  from  the  Code  of  Federal 
Regulations  (CFR)  that  pertain  to  the 
Toxic  Substances  Control  Act.  These 
provisions  are  being  removed  from  the 
CFR  because  they  have  no  current  legal 
effect.  The  removal  of  these  provisions 
from  the  CFR  and  the  technical  changes 
that  are  being  made  are  necessary  to 
clarify  the  current  status  of  the 
provisions  for  both  the  regulated 
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community  and  the  public.  EPA  is  also 
removing  the  text  of  two  reporting 
forms,  without  making  any  substantive 
changes  in  the  reporting  requirements. 
EFFECTIVE  DATE:  This  final  rule  takes 
effect  on  June  19.  1995. 
FOn  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen,  Director, 
Environmental  Assistance  Division 
(7408).  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency.  401  M  St..  SW..  Washington, 
DC  20460.  Telephone:  (202)  554-1404, 
TDD:  (202)  554-0551,  e-mail  address: 
TSCA-Hotline@epamail.epa.gov. 

SUPPt.EMENTARY  INFORMATION: 
I.  Introduction 

On  March  4,  1995.  the  President 
directed  all  Federal  agencies  and 
departments  to  conduct  a 
comprehensive  review  of  the  regulations 
they  administer  and,  by  June  1, 1995.  to 
identify  those  rules  that  are  obsolete, 
not  in  effect,  unduly  burdensome,  or 
amenable  to  streamlining  and 
simplification.  The  Office  of  Prevention, 
Pesticides  and  Toxic  Substances  has 
completed  its  initial  page-by-page 
review  of  the  CFR  provisions  within  its 
purview-those  issued  under  the  Toxic 
Substances  Control  Act  (TSCA),  the 
Federal  Insecticide.  Fungicide,  and 
Rodenticide  Act  (FIFRA).  and  certain 
sections  of  the  Emergency  Planning  and 
Community  Right-to-Know  Act  (EPCRA) 
and  the  Federal  Food.  Drug  and 
Cosmetic  Act  (FFDCA).  Based  on  this 
initial  review.  EPA  will  be  amending  or 
eliminating  several  provisions  in  the 
CFR.  This  notice,  which  is  one  of 
several  notices  that  are  being  issued  at 
the  same  time,  specifically  involves  the 
provisions  associated  with  TSCA.  Other 
notices,  appearing  elsewhere  in  this 
Federal  Register,  involve  provisions 
associated  with  FFDCA  and  FIFRA. 

The  provisions  that  EPA  is 
eliminating  with  this  notice  are  not 
currently  in  effect  because  they  have  (1) 
expired  by  their  own  terms  or  by  the 
terms  of  the  statute.  (2)  become  obsolete 
due  to  subsequent  rulemakings, 
legislation,  or  policy  decisions,  or  (3) 
because  they  have  been  otherwise 
identified  as  being  unnecessary.  Those 
provisions  that  are  being  amended  with 
this  notice  reflect  minor  technical 
changes  that  are  necessary  as  a  result  of 
the  elimination  of  the  provisions,  are 
otherwise  nonsubstantive  corrections 
that  are  necessary,  or  involve  the 
removal  of  the  text  of  reporting  forms 
without  substantive  changes  to  the 
reporting  requirements. 

The  removal  of  these  provisions  from 
the  CFR  is  not  intended  to  affect  the 
status  of  any  civil  or  criminal  actions 


that  were  initiated  prior  to  June  19,  1995 
or  which  may  be  initiated  in  the  future 
to  redress  violations  of  the  rules  that 
occurred  when  the  rules  were  still 
legally  in  effect. 

II.  Good  Cause  Exemption  from 
Rulemaking  Procedures 

The  Administrative  Procedure  Act 
(APA)  generally  requires  agencies  to 
provide  prior  notice  and  opportunity  for 
public  comment  before  issuing  a  final 
rule.  5  U.5tC.  553(b).  Similarly,  the  APA 
generally  requires  at  least  30  days  after 
publication  before  a  rule  can  become 
effective.  5  U.S.C.  553(d).  Rules  are 
exempt  from  this  requirement  if  the 
issuing  agency  finds  for  good  cause  that 
notice  and  comment  or  delayed 
effectiveness  are  unnecessary.  5  U.S.C. 
553(b)(3)(B)  and  (d)(3). 

EPA  has  determined  that  providing 
prior  notice  and  opportunity  for 
comment  on  these  changes  to  the  CFR 
is  unnecessary.  For  the  reasons 
discussed  in  Units  I  and  III  of  this 
preamble,  a  number  of  the  rules  are  no 
longer  legally  in  effect;  thus, 
withdrawing  them  from  the  CFR  has  no 
legal  impact  and  merely  codifies  the 
current  legal  status  of  the  rules.  The 
associated  technical  amendments  are 
merely  to  correct  cross-references  to  the 
rules  that  are  being  removed  and  related 
reorganizations  resulting  from  the 
removal  of  these  regulations.  In 
addition,  other  technical  changes 
include  the  removal  of  the  text  of 
reporting  forms,  without  making  any 
substantive  changes  to  the  reporting 
requirements.  For  the  same  reasons, 
EPA  believes  there  is  good  cause  for 
making  these  changes  to  the  CFR 
immediately  effective.  See  5  U.S.C. 
553(d). 

III.  Regulations  Being  Eliminated 

A.  Part  704.  Subparts  C  and  D  - 
Reporting  and  Recordkeeping 
Requirement:  Comprehensive 
Assessment  Information  Rule  (CAIR) 

Part  704  specifies  the  reporting  and 
recordkeeping  procedures  under  section 
8(a)  of  TSCA  for  manufacturers, 
importers,  and  processors  of  chemical 
substances  and  mixtures  that  are 
identified  in  subpart  B  or  D  of  part  704. 
The  reporting  and  recordkeeping 
provisions  in  subpart  A  of  part  704apply 
throughout  this  part  unless  revised  in 
any  other  subpart.  Subpart  C  of  part  704 
sets  out  the  general  reporting  provisions 
for  the  Comprehensive  Assessment 
Information  Rule  (CAIR).  CAIR  was 
intended  to  standardize  certain  section 
8(a)  rules  by:  providing  a  set  of  uniform 
questions  for  EPA  and  other  agencies  to 
use  in  assembling  specific  reporting 


requirements;  requiring  the  submission 
of  information  on  a  standard  reporting 
form;  and  establishing  uniform 
reporting  and  recordkeeping  provisions 
that  supplement  the  reporting  and 
recordkeeping  provisions  in  subpart  A 
of  part  704.  CAIR  provisions  apply  only 
to  those  persons  who  manufacture, 
import,  or  process  a  substance  identified 
in  subpart  D  of  part  704  during  the  time 
period  for  which  reporting  is  required. 
Subp>art  D  of  part  704  contains  a  matrix 
that  identifies  the  substances  for  which 
EPA  requires  reporting  under  subpart  C, 
the  persons  who  must  report  the 
information  to  EPA,  the  information  that 
must  be  reported,  the  coverage  period 
(as  that  term  is  defined  in  §  704.203), 
and  the  effective  date  of  the  final  rule. 

After  the  first  use  of  the  CAIR  in  1989, 
a  lawsuit  resulted  in  a  stay  of  the 
effectiveness  of  this  regulation  until 
EPA  promulgates  amendments. 
Although  amendments  to  this  regulation 
were  proposed  in  1993,  the  amendments 
have  not  been  finalized  and  EPA  does 
not  anticipate  taking  action  for  some 
time  as  it  reassesses  its  TSCA 
information  needs.  Given  the  current 
inactive  status  of  this  regulation,  EPA 
has  decided  to  remove  subparts  C  and 
D  of  part  704  from  the  CFR.  The 
requirements  of  subpart  C  and  D  are  not 
in  effect  and  their  presence  in  the  CFR 
is  confusing  to  the  public  and  the 
regulated  community.  At  the  time  EPA 
decides  to  promulgate  amendments  to 
CAIR,  EPA  will  repromulgate  subparts  C 
and  D,  as  appropriate. 

B.  Part  710  -  Inventory  Reporting 
Regulations;  Compilation  of  the 
Inventory 

This  part  establishes  regulations 
governing  reporting  by  certain  persons 
who  manufacture,  import,  or  process 
chemical  substances  subject  to  TSCA  for 
commercial  purposes.  Subpart  A  of  this 
regulation  was  issued  pursuant  to  TSCA 
Section  8(b),  which  requires  EPA  to 
compile  an  inventory  of  chemical 
substances  manufactured  or  processed 
for  a  commercial  purpose.  Following  an 
initial  reporting  period,  EPA  was 
required  to  publish  an  initial  inventory 
of  chemical  substances  manufactured  or 
imported  for  commercial  purposes,  with 
revised  inventories  published  after 
supplemental  reporting  periods. 

Subpart  A  mandated  tne  reporting 
which  was  used  to  create  the  initial 
inventory.  By  the  terms  of  the  regulation 
itself,  the  initial  reporting  period  closed 
in  1979,  meriting  the  deletion  of  subpart 
A  from  the  CFR.  Nevertheless,  some 
provisions  of  subpart  A  are  referenced 
in  the  Inventory  Update  Rule  of  subpart 
B,  and  are  extensively  used  in  other 
TSCA  regulatory  contexts.  For  this 
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reason,  only  the  provisions  associated 
with  the  initial  reporting  period  in 
subpart  A  are  being  removed.  In 
addition,  the  headings  for  both  subparts 
A  and  B  are  being  removed  so  that  part 
710  no  longer  has  any  subpart 
designations.  Cooresponding  references 
are  also  being  corrected  where 
necessary. 

C.  Part  712,  Subpart  B  -  Chemical 
Information  Rules;  Manufacturers 
Reporting  -  Preliminary  Assessment 
Information 

This  part  establishes  procedures  for 
chemical  manufacturers  and  processors 
to  report  production,  use,  and  exposure- 
related  information  on  listed  chemical 
substances.  Subpart  A  establishes 
requirements  that  apply  to  all  reporting 
under  this  part.  Subpart  B  covers 
manufacturers'  and  processors' 
reporting.  Section  712.28  requires 
manufacturers  and  importers  subject  to 
this  subpart  to  submit  a  single  EPA 
Form  No.  7710-35,  "Manufacturer's 
Report-Preliminary  Assessment 
Information,"  for  each  plant  site 
manufacturing  or  importing  a  chemical 
substance  listed  in  §  712.30.  The 
instructions  and  a  facsimile  of  the  form 
appear  in  §  712.28(d). 

EPA  is  removing  the  instructions  and 
facsimile  of  EPA  Form  No.  7710-35, 
entitled  Manufacturer's  Report- 
Preliminary  Assessment  Information 
from  §  712.28(d).  In  addition,  EPA  is 
removing  §  712.30(d)-(v)  and  each 
chemical  listed  in  §  712.30(w)  and  (x) 
with  a  reporting  date  pre-1990.  To 
accommodate  these  changes,  EPA  is  also 
deleting  the  reference  to  subpart  C 
which  appears  in  the  title  for  §  712.7; 
deleting  the  reference  to  subpart  C  in 
§  712.1(a)  and  §  712.7;  is  amending 
§  712.28(d)  to  delete  and  substitute 
language  similar  to  §  704.216  with  new 
mail  code;  and  is  redesignating 
§  712.30(w)  and  (x)  as  paragraphs  (d) 
and  (e),  respectively. 

D.  Part  762  -  Fully  Halogenated 
Chlorofluoroalkanes 

This  part  prohibits  the  manufacture, 
processing,  and  distribution  in 
commerce  of  fully  halogenated 
chlorofluoroalkanes  for  those  aerosol 
propellant  uses  which  are  subject  to 
TSCA,  requires  submission  of  annual 
reports,  and  lists  the  exemptions  to  the 
prohibitions.  This  prohibition  has 
become  obsolete  because  it  has  been 
superseded  by  a  subsequent  ban  of  CFC 
propellants  under  the  Clean  Air  Act 
section  610  and  implementing 
regulations  at  40  CFR  82.64(c)  and 
82.66(d). 


E.  Part  763.  Subpart  D  -  Asbestos; 
Reporting  Commercial  and  Industrial 
Uses  of  Asbestos 

This  rule  required  reporting  by 
persons  who  manufacture,  import,  or 
process  asbestos.  Different  reporting 
requirements  were  imposed  depending 
on  the  person's  activity.  Manufacturers, 
importers  and  processors  of  commercial 
and  industrial  asbestos  fiber  were 
required  to  report  quantity,  use,  and 
exposure  information.  Importers  of 
mixtures  and  articles  containing 
asbestos  and  processors  of  asbestos 
mixtures  were  required  to  report  to  EPA 
in  two  phases.  They  initially  had  to 
report  limited  information  about 
processing  or  importation,  and  some 
were  required  to  subsequently  report 
additional  information  if  they  were 
selected  as  respondents  in  a  sample 
survey. 

This  regulation  includes  a  sunset 
provision  at  §  763.78,  which  specifies 
that  all  the  requirements  of  this  rule 
terminate  5  years  after  promulgation. 
Accordingly,  this  regulation  sunsetted 
in  1987  and  is  now  obsolete. 

F.  Part  763,  Subpart  E  -  Asbestos; 
Asbestos-Containing  Materials  in 
Schools  (AHERA  Ru'e) 

At  one  of  the  OPPTS  "Regulatory 
Review  Stakeholders*  Meeting"  in  April 
1995,  a  commenter  indicated  that  the 
OPPTS  preliminary  report  missed  two 
sections  of  the  AHERA  rule  that  have 
been  superseded.  Specifically,  the 
commenter  pointed  out  that  40  CFR 
763.90(i)(4)  gives  the  requirement  for 
completion  of  a  response  action  by  TEM 
sampling.  However,  the  rule  allowed  for 
a  gradual  phasing  in  of  TEM  and  a 
phasing  out  of  PCM  in  §  763.90(i)(6)  and 
(7).  As  the  commenter  correctly  noted, 
§  763.90{i)(6)  and  (7)  have  now  expired, 
and  are  superseded  by  §  763.90(i)(4). 

EPA  is  therefore  removing 
§  763.90(i)(6)  and  (7),  removing  the 
citations  to  these  sections  which  appear 
in  §  763.90(i)(3),  (4)  and  (8),  and  will 
redesignate  §  763.90(i)(8)  as 
§763.90(i)(6). 

G.  Part  763,  Subpart  F  -  Asbestos; 
Friable  Asbestos-Containing  Materials 
in  Schools 

This  rule  requires  local  education 
agencies  to  identify  friable  asbestos- 
containing  material  in  public  and 
private  schools  by  visually  inspecting 
school  buildings  for  friable  materials, 
sampling  such  materials,  and  having 
samples  analyzed  by  appropriate 
techniques  referred  to  in  the  rule.  In 
addition,  the  rule  requires  local 
education  agencies  to  post  a  notice  of 
the  results  of  inspections  and  analyses. 


The  rule  requires  local  education 
agencies  to  provide  warnings  on  the 
health  effects  of  asbestos  and  * 

instructions  on  methods  to  avoid  or 
reduce  exposure  to  school  employees  of 
any  school  with  friable  asbestos- 
containing  material  and  to  notify  parent- 
teachers  associations  of  the  results  of 
inspections.  The  rule  also  includes 
recordkeeping  requirements. 

This  regulation  was  superseded  by  the 
1987  Asbestos  in  School  Rule  at  40  CFR 
part  763,  subpart  E.  which  implemented 
the  Asbestos  Hazard  Emergency 
Response  Act  (AHERA).  and  is  therefore 
no  longer  in  effect.  However,  appendix 
A  to  subpart  F,  which  provides  EPA's 
regulatory  method  for  analysis  of 
building  materials  samples  for  the 
presence  of  asbestos,  is  cited  by  the 
AHERA  rule  as  well  as  the  Asbestos 
National  Emission  Standards  Hazardous 
Air  Pollutants  (NESHAP)  rule  in  40  CFR 
part  61,  subpart  M.As  such,  although 
the  subpart  is  no  longer  in  effect  and 
may  be  eliminated,  appendix  A  is  still 
in  use  and  must  be  retained.  To  retain 
appendix  A,  EPA  is  moving  appendix  A 
of  subpart  F  to  subpart  E  (the  AHERA 
Rule),  as  a  new  appendix  E. 
Corresponding  changes  are  also  being 
made  for  the  citations  to  appendix  A  in 
both  the  AHERA  and  NESHAP  rules. 

H.  Part  766  -  Dibenzo-para-dioxins/ 
Dibenzofurans 

This  part  identifies  requirements  for 
testing  under  TSCA  section  4  to 
ascertain  whether  certain  specified 
chemical  substances  may  be 
contaminated  with  halogenated 
dibenzodioxins  (HDDs)/dibenzofurans 
(HDFs)  as  defined  in  §  766.3.  and 
requirements  for  reporting  results  under 
TSCA  section  8.  This  regulation  is  still 
in  effect,  and  EPA  continues  to  receive 
a  few  reports  each  year.  EPA  is  deleting 
the  Dioxin/Furan  Reporting  form  (EPA 
7710-51)  from  40  CFR  766.35(d).  The 
form  is  easily  available  from  EPA. 

/.  Parts  795  through  798  -  TSCA  Testing 
Guidelines 

TSCA  Section  4(b)(1)  specifies  that 
test  rules  shall  include  standards  for  the 
development  of  test  data.  Certain  test 
guidelines,  which  become  test  standards 
when  promulgated  in  individual  section 
4  test  rules,  are  currently  published  in 
parts  795-798  of  the  CFR.  Codification 
of  these  test  guidelines  alone  does  not 
impose  any  regulatory  obligation.  This 
final  rule  deletes  from  the  CFR  those 
test  guidelines  that  are  not  currently 
cited  as  test  standards  in  any  test  rules. 
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/.  Part  799  -  Chemical  Specific  Test 
Rules 

Part  799  identifies  the  chemical 
substances,  mixtures,  and  categories  of 
substances  and  mixtures  for  which  data 
are  to  be  developed,  specifies  the 
persons  required  to  test,  specifies  the 
test  substances  in  each  case,  prescribes 
the  tests  that  are  to  be  conducted, 
including  test  standards,  and  provides 
deadlines  for  the  submission  of  reports 
and  data  to  EPA.  For  several  of  the 
substances  subject  to  testing  under  part 
799,  EPA  has  determined  that  the 
testing  reimbursement  period  (as 
defined  under  40  CFR  790.3  and  791.3) 
has  terminated  (sunset).  This  final  rule 
removes  from  the  CFR  test  rules  and 
testing  consent  order  listings  under  part 
799  on  substances  for  which  the  testing 
reimbursement  periods  have  sunset. 

For  a  given  test  rule,  the 
reimbursement  period  is  defined  in 
TSCA  section  4  and  the  associated 
regulations  as  the  later  of  (1)  the  date  5 
years  after  the  date  the  data  are 
submitted  in  accordance  with  the  rule 
and  (2)  the  period  that  begins  on  the 
date  the  data  are  submitted  and  equal  to 
the  time  period  that  EPA  determines 
was  necessary  to  develop  such  data. 
Generally,  the  reimbursement  period  is 
5  years  from  the  date  of  submission  of 
the  data  because  EPA  has  not  required 
any  tests  that  take  more  than  5  years  to 
develop  data  from  the  time  data 
development  begins.  For  all  the  test 
rules  affected  by  today's  action,  EPA  has 
determined  that  the  period  required  for 
developing  the  data  is  less  than  or  equal 
to  5  years  (by  using  the  dates  for 
submission  of  data  contained  in  the 
rules);  thus  the  reimbursement  period 
ends  5  years  after  submission  of  the 
data.  For  all  of  the  rules  being  deleted 
today,  over  5  years  have  passed  since 
the  last  test  data  were  submitted  under 
that  rule. 

Section  4  test  rules  trigger  export 
notification  under  TSCA  section  12(b) 
(see  40  CFR  part  707,  subpart  D).  The 
period  during  which  the  export 
notification  requirements  apply  for  a 
particular  chemical  substance  or 
mixture  subject  to  a  section  4  test  rule 
ends  when  the  reimbursement  period 
ends.  Thus,  the  obligation  to  submit 
section  12(b)  export  notices  for  the 
substances  and  mixtures  subject  to  the 
test  rules  being  deleted  today  has  also 
terminated. 

Additionally,  this  rule  adds  §  799.18; 
this  new  section  lists  in  a  table, 
substances  and  mixtures  that  are  the 
subjects  of  test  rules  and/or  consent 
orders  for  which  the  testing 
reimbursement  period  has  sunset. 
"Sunset  date,"  as  the  term  is  used  in  the 


table  at  §  799.18,  identifies  the  end  of  (1) 
the  period  during  which  TSCA  section 
4  test  rule  reporting  requirements  apply 
under  the  particular  test  rule  (e.g., 
submission  of  exemption  requests, 
notices  of  intent  to  conduct  testing),  and 
(2)  the  reimbursement  period  diuing 
which  certain  persons  are  subject  to  an 
obligation  to  reimburse  test  sponsors  for 
their  share  of  the  costs  (calculated  using 
market  share  and  other  bases  during  the 
reimbursement  period)  associated  with 
testing  these  chemicals  (see  40  CFR  part 
791). 

EPA  intends  to  update  the  table  at 
§  799.18  on  a  periodic  basis. 

IV.  Rulemaking  Record 

EPA  has  established  a  record  for  this 
rulemaking  (docket  control  number 
OPPTS-00168.  A  public  version  of  the 
record,  without  any  confidential 
business  information  is  available  in  the 
TSCA  Public  Docket  Office  from  12 
noon  to  4  p.m.,  Monday  through  Friday, 
except  legal  holidays.  The  TSCA  Public 
Docket  Office  is  located  in  Rm.  NEB- 
607,  401  M  St..  SW.,  Washington,  IX. 

V.  Analyses  under  E.G.  12866,  the 
Unfunded  Mandates  Reform  Act  of 
1995,  the  Regulatory  Flexibility  Act  and 
the  Paperwork  Reduction  Act 

Because  the  withdrawal  of  these  rules 
from  the  CFR  merely  reflects  their 
current  legal  status,  this  action  is  not  a 
"significant"  regulatory  action  within 
the  meaning  of  Executive  Order  12866 
(58  FR  51735,  October  4,  1993),  and 
does  not  impose  any  Federal  mandate 
on  State,  local  or  tribal  governments  or 
the  private  sector  within  the  meaning  of 
the  Unfunded  Mandates  Reform  Act  of 
1995  (Pub.  L.  104-4).  For  the  same 
reasons,  pursuant  to  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605(b)),  it  has 
been  determined  that  this  action  would 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  In  addition,  because  these  rules 
are  not  currently  in  effect  or  are  being 
eliminated,  their  deletion  from  the  CFR 
does  not  affect  requirements  under  the 
Paf)erwork  Reduction  Act,  44  U.S.C. 
3501. 

List  of  Subjects  in  40  CFR  Parts  61,  704, 
710, and  762,  763,  766,  795,  796,  797, 
798  and  799 

Administrative  practice  and 
procedure.  Air  pollution  control, 
Arsenic.  Asbestos,  Benzene,  Beryllium, 
Chemicals,  Confidential  business 
information,  Ehbenzo-para-dioxins, 
Dibenzofurans,  Environmental 
protection.  Fully  halogenated 
chlorofluoroalkanes.  Hazardous 
substances,  Health,  imports, 
Intergovernmental  relations.  Labeling, 


Laboratories,  Mercury,  Occupational 
safety  and  health,  Radionuclides, 
Radon,  Reporting  and  recordkeeping 
requirements.  School,  Vinyl  chloride. 

Dated:  June  14.  1995. 

L]mn  R.  Goldman, 

Assistant  Administrator  for  Prevention. 
Pesticides  and  Toxic  Substances. 

Therefore,  title  40  of  the  Code  of 
Federal  Regulations,  chapter  I,  is 
amended  as  follows: 

1.  In  part  61: 

PART  61— (AMENDED] 

a.  The  authority  citation  for  part  61 
continues  to  read  as  follows: 

Authority:  Sees.  101. 112, 114. 116,  301, 
Clean  Air  Act  as  amended  (42  U.S.C.  7401, 
7412,  7414,  7416,  7601). 

§61.141    [Amended] 

b.  Section  61.141  is  amended  by 
replacing  "appendix  A,  subpart  F,"  with 
"appendix  E,  subpart  E,"  in  each  of  the 
following  five  definitions:  "Category  I 
non-friable  asbestos-  containing  material 
(ACM);"  "Category  II  nonfriable  ACM"; 
"Friable  asbestos  material";  "Nonfriable 
asbestos-containing  material";  and 
"Resilient  floor  covering". 

§61.146    [Amended] 

c.  In  §  61.146,  paragraphs  (a)  and  b  are 
amended  by  replacing  "appendix  A, 
subpart  F,"  with  "appendix  E,  subpart 
E.". 

§61.156    [Amended] 

d.  In  §  61.156,  Table  1  is  amended  by 
replacing  in  the  "CFR  citation"  column 
"40  CFR  763,  Subpart  E.  F"  with  "40 
CFR  part  763.  subpart  E". 

Appendix  A  to  Subpart  M    [Amended] 

e.  In  subpart  M,  appendix  A,  section 
Ll.l.  is  amended  by  replacing 
"appendix  A.  subpart  F,"  with 
"appendix  E,  subpart  E,". 

2.  In  part  704: 

PART  704— [AMENDED] 

a.  The  authority  citation  for  part  704 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  2607(a). 

§  704.1    [Amended] 

b.  Section  704.1  is  amended  in 
paragraph  (a),  in  the  first  sentence,  by 
removing  the  words  "or  D,"  and  by 
removing  paragraphs  (c)  and  (d). 

§704.104    [Amended] 

c.  Section  704.104(c)(3)  is  amended 
by  removing  the  phrase  ",  as  required  by 
§  712.30(d)  of  this  chapter." 
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Subparts  C  and  D    [Removed] 
d.  Subparts  C  and  D,  consisting  of 

§  704.200  through  704.225  are  removed. 
3.  In  part  710: 

PART  710— [AMENDED] 

a.  The  authority  citation  for  part  710 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  2607(a). 

Subparts  A  and  B  Headings    [Removed] 

b.  By  removing  the  subpart  A  and  B 
headings. 

c.  In  §  710.1.  by  revising  paragraphs 
(a)  and  (c)  to  read  as  follows: 

§  710.1    Scope  and  compliance. 

(a)  This  part  establishes  regulations 
governing  reporting  by  certain  persons 
who  manufacture,  import,  or  process 
chemical  substances  for  commercial 
purposes  under  section  8(a)  of  the  Toxic 
Substances  Control  Act  (15  U.S.C. 
2607(a)).  Section  8(a)  authorizes  the 
Administrator  to  require  reporting  of 
information  necessary  for 
administration  of  the  Act  and  requires 
EPA  to  issue  regulations  for  the  purpose 
of  compiling  an  inventory  of  chemical 
substances  manufactured  or  processed 
for  a  commercial  purpose,  as  required 
by  section  8(b)  of  the  Act.  Following  an 
initial  reporting  period,  EPA  published 
an  initial  inventory  of  chemical 
substances  manufactured,  processed  or 
imported  for  commercial  purposes.  In 
accordance  with  section  8(b),  EPA 
periodically  amends  the  inventory  to 
include  new  chemical  substances  which 
are  manufactured  or  imported  for  a 
commercial  purpose  and  reported  under 
section  5(a)(1)  of  the  Act.  EPA  also 
revises  the  categories  of  chemical 
substances  and  makes  other 
amendments  as  appropriate. 

(c)  Each  person  who  reports  under 
these  regulations  shall  maintain  records 
that  document  information  reported 
under  these  regulations  and,  in 
accordance  with  the  Act,  permit  access 
to,  and  the  copying  of,  such  records  by 
EPA  officials. 

d.  In  §  710.2  by  revising  the 
introductory  text  to  read  as  follows: 


§710.2    Definitions. 

In  addition  to  the  definitions  in 
§  704.3  of  this  chapter,  the  following 
definitions  also  apply  to  this  part: 


CAS  No. 


90-30-2 

100-40-3 

108-95-5 

118-79-6 

143-33-9 

632-79-1 

637-92-3 

994-05-8 

1163-19-5 

3194-55-6 

3296-90-0 


§710.3,  710.5,  ttirough  710.8 

[Removed] 

e.  By  removing  §  710.3,  and  710.5 
through  710.8  . 

§710.23    [Redesignated  and  Removed] 

f.  In  §  710.23,  by  redesignating 
paragraphs  (a),  (b),  and  (c)  as  §  710.2 
(dd),  (ee),  and  (ff),  respectively,  and  by 
removing  the  remainder  of  §  710.23. 

§710.32    [Amended] 

g.  In  §  710.32  introductory  text, 
change  the  phrase  "this  subpart"  to  read 
"this  part". 

§710.35    [Amended] 

h.  In  §  710.35  change  the  phrase  "this 
subpart"  to  read  "this  part",  each  time 
the  phrase  appears. 

§710.37    [Amended] 

i.  In  §  710.37,  in  the  first  sentence, 
change  the  phrase  "this  subpart"  to  read 
"this  part". 

§710.38    [Amended] 

j.  In  §  710.38  (a),  (b).  (c)(l)(i).  and  (d). 
change  the  phrase  "this  subpart"  to  read 
"this  part",  each  time  the  phrase 
appears. 

4.  \n  part  712: 

PART  712— [AMENDED] 

a.  The  authority  citation  for  part  712 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  2607(a). 

§712.1    [Amended] 

b.  In  §  712.1(a)  by  revising  the  phrase 
"Subparts  B  and  C,  respectively,  cover" 
to  read  "Subpart  B  covers". 

§712.7    [Amended] 

c.  In  §  712.7.  the  first  sentence,  by 
revising  the  phrase  "Subparts  B  and  C" 
to  read  "subpart  B". 

d.  In  §712.28.  paragraph  (d)  is  revised 
to  read  as  follows: 

Sut)stance 


§712.28    Form  and  instructions. 

***** 

(d)  Form  7710-35, Manufacturer's 
Report-Preliminary  Assessment 
Information  or  PAIR  form  and 
instructions  may  be  obtained  by 
telephoning  or  writing  the 
Environmental  Assistance  Division.  The 
telephone  number  and  the  address  of 
the  Environmental  Assistance  Division 
is:  Phone  Number  (202)  554-1404,  TDD 
(202)  554-0551.  Address: 
Environmental  Assistance  Division 
(7406),  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency,  401  M  St.,  SW..  Washington, 
DC  20460. 

e.  Section  712.30  is  amended  in 
paragraph  (c)  by  changing  the 
parenthetical  "(TS-790),  Rm.  L-lOO,"  to 
read  "(7409)",  by  removing  paragraphs 
(d)  through  (v),  by  redesignating 
paragraphs  (w)  and  (x)  as  paragraphs  (d) 
and  (e)  and  revising  newly  designated 
paragraph  (d)  to  read  as  follows: 

§  712.30    Cttemical  lists  and  reporting 
periods. 

***** 

(d)  Manufacturers  and  importers  of 
the  substances  listed  below  must  submit 
a  Preliminary  Assessment  Information 
Manufacturer's  Report  for  each  site  at 
which  they  manufacture  or  import  each 
substance  by  the  reporting  date  shown 
in  the  table  below.  The  substances  are 
listed  in  Chemical  Abstracts  Service 
Registry  Number  order.  Typically  EPA 
lists  the  trivial  or  common  name  first, 
then,  following  the  symbol  "-  -",  EPA 
lists  the  substance  by  its  TSCA 
Chemical  Substance  Inventory  name. 
Whenever  EPA  lists  a  single  name,  the 
name  may  be  either  the  TSCA  Chemical 
Substance  Inventory  name,  a  trivial 
name,  or  a  common  name.  Generally, 
when  a  single  name  is  listed,  it  is  the 
TSCA  Chemical  Substances  Inventory 
name. 


N-Phenyl-l-naphttiylamine  

4-\/inylcyclohexene 

Thiophenol 

2,4,6-tnt>romophenol  

Sodium  cyanide 

TetTeibfoiTiophttialic  anhydride 

Ettiyl  tert-txjtyl  ether 

Tert-amyl  methyl  ettier  

Decatxomodiphenyl  ettier 

Hexatjromocyclododecane 

Dibromoneopentyl  glycol  


Effective 

Reporting 

date 

date 

9/30/91 

11/27/91 

1/1 1/90 

3/12/90 

1/26/94 

3/28«4 

1/11/90 

3/12«0 

10*^/90 

12/27/90 

1/11/90 

3/12/90 

^2/2&/9A 

2/27/95 

12)28/94 

2/27/95 

1/11/90 

3/12/90 

1/11/90 

3/12«0 

1/11/90 

3/12/90 
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CAS  No. 


12185-10-3 
32534-81-9 
32536-52-0 
32588-76-4 
37853-59-1 
41291-34-3 
52907-07-0 
57137-10-7 
61262-53-1 


Substance 


White  phosphorus  

Pentabfomodiphenyl  ether  

Octabromodiphenyl  ether 

Ethylene  Bis-(tetrabroniophthalimide)  — 

1 .2-Bis(tribroniophenoxy)  ethane  

Ethylene(5,6-<Jibfomonoftx>mane-2,3-dicart»ximide)  

Ethylene  t)is(5,6-ditxonxxxxt)omane-2,3-<licaft»ximide) 

Tribrominated  polystyrene 

Ethylene  bts(pentabromophenoxide) 


Effective 

Reporting 

date 

date 

1/26W 

3/28/94 

1/11/90 

3/12/90 

1/11/90 

3/12/90 

1/11/90 

3/12/90 

1/11/90 

3/12/90 

1/11/90 

3/12/90 

1/26/94 

3/28«4 

1/11/90 

3/12/90 

1/11/90 

3/12/90 

PART  762— (REMOVED] 

5.  By  removing  part  762. 

6.  In  part  763: 

PART  763— {AMENDED] 

a.The  authority  citation  for  part  763  is 
revised  to  read  as  follows: 

Authority:  15  U.S.C.  2605.  2607(c).  2643, 
and  2646 

Subpart  D    [Removed  and  Reserved] 

b.  By  removing  and  reserving  subpart 
D.  consisting  of  §  763.60  through  763.78. 

§763.87    [Amended] 

c.  Section  763.87(b)  is  amended  by 
changing  the  phrase  "Appendix  A  to 
subpart  F  in  40  CFR  Part  763,"  to  read 
"appendix  E  to  subpart  E  of  this  part." 

§  763.90    [Amended] 

d.  Section  763.90  is  amended,  in 
paragraph  (i)(3)  by  changing  the  phrase 
"paragraphs  (i)(4),<5).  (6).  or  (7)  "  to 
read  "paragraphs  (i)(4).  and  (i)(5),"  in 
paragraph  (i)(4),  last  sentence,  by 
changing  the  phrase  "paragraph  (i)(3), 
(5),  (6),  or  (7)."  to  read  "paragraph  (i)(3) 
or  (i)(5)."  by  removing  paragraphs  (i)(6) 
and  (i)(7),  by  redesignating  paragraph 
(i)(8)  as  paragraph  (i)(6),  and  by 
changing  the  phrase  "paragraphs  (i)(5). 
(6).  and  (7),"  to  read  "paragraph  (i)(5)." 
each  time  this  phrase  appears. 

Subpart  E,  Appendix  C    [Amended] 

e.  In  Subpart  E.  Appendix  C.  section 
I.E. 3.(1)  "Regulatory  review."  revise  the 
phrase  "the  Friable  Asbestos  in  Schools 
Rule  (40  CFR  Part  763.  Subpart  F)"  to 
read  "the  Asbestos-Containing  Materials 
in  Schools  Rule  (40  CFR  Part  763, 
Subpart  E)". 

Appendix  A  to  Subpart  F 
[Redesignated] 

f.  In  subpart  F,  by  redesignating 
"Appendix  A  to  Subpart  F"  as 
"Appendix  E  to  Subpart  E." 

Subpart  F    [Removed  and  Reserved] 

g.  By  removing  the  remainder  of 
subpart  F  to  part  763,  consisting  of 


§  763.100  through  763.119  and  by 
reserving  the  subpart  F  designation. 
7.  In  part  766: 

PART  766— [AMENDED] 

a.  The  authority  citation  for  i>art  766 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  2603  and  2607. 

§766.7    [Amended] 

b.  In  §  766.7.  by  changing  "Dociunent 
Control  Office  (TS-  790).  Office  of 
Prevention,  Pesticides  and  Toxic 
Substances,  Environmental  Protection 
Agency.  401  M  St.,  SW.,  Washington. 
DC  20460"  to  read  "Document  Control 
Office.  (7407).  Information  Management 
Division.  Office  of  Polution  Prevention 
and  Toxics,  Environmental  Protection 
Agency,  401  M  Street,  SW.,  Washington, 
DC  20460  ,  ATTN:  Dioxin/Furan  Report. 

§766.12    [Amended] 

c.  fn  §  766.12,  by  changing  "(TS-799)" 
to  "(7408)",  removing  "(800-^24- 
9065)"  and  "OPPTS,"  by  changing  "NE- 
G004"  to  "NEB-607".  and  by  changing 
"8  a.m. "to  "12  noon". 

d.  In  §  766.35,  by  revising  paragraph 
(c)(l)(i),  in  paragraph  (c)(2),  the  first 
sentence,  by  changing  "EPA  Form 
7910-51  (appearing  in  §  766.35(d)"  to 
"EPA  Form  7710-51",  and  by  removing 
and  reserving  paragraph  (d),  to  read  as 
follows 

§  766.35    Reporting  requirements. 

***** 

(c)*     •     • 

(1) 

(i)  A  completed  form  (EPA  7710-51) 
for  that  chemical  substance.  The  form 
and  instructions  are  available  from  the 
Environmental  Assistance  Division 
(7408),  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC.  20460.  One  form  must  be  submitted 
for  each  chemical  substance  for  which 
a  positive  test  result  has  been  submitted. 


§  766.38    [Amended] 

e.  In  §  766.38(c).  by  changing  "Part  II 
of  form  EPA  7910-51  (appearing  at 


§  766.35(d))  for  each  chemical  product. 
A  separate  form  EPA  7910-51  must"  to 
"Part  II  of  EPA  Form  7710-51  for  each 
chemical  product.  A  separate  EPA  Form 
7710-51  must",  and  by  removing  the 
parenthetical  text  at  the  end  of  the 
section. 

8.  In  part  790: 

PART  790— [AMENDED] 

a.  The  authority  citation  for  part  790 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  2603. 

§790.5    [Amended] 

b.  Section  790.5(a)  is  amended  by 
removing  the  phrase  "e.g.,  §  799.4400 
1,1.1-Trichloroethane,". 

9.  In  part  795: 

PART  795— [AMENDED] 

a.  The  authority  citation  for  part  795 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  2603. 

§§  795.45,  795.54,  795.223,  795.230,  795.235. 
795.260,  795.285    [Removed] 

b.  By  removing  §§  795.45,  795.54. 
795.223.  795.230.  795.235.  795.260. 
795.285. 

10.  In  part  796: 

PART  796— [AMENDED] 

a.  The  authority  citation  for  part  796 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  2603. 

§§796.1220,  796.1370,  796.1520,  796.1550, 
796.1570,  796.1720,  796.1840,  796.1860, 
796.2700,  796.3140,  796.3180,  796.3200, 
796.3220,  796.3240,  796.3260,  796.3300, 
796.3340,  796.3360,  796.3400,  796.3480, 
796.3700,  796.3780,  and  796.3800 
[Removed] 

b.  By  removing  §§  796.1220.  796.1370. 
796.1520.  796.1550.  796.1570.  796.1720. 
796.1840.  796.1860,  796.2700.  796.3140, 
796.3180,  796.3200.  796.3220,  796.3240. 
796.3260,  796.3300,  796.3340,  796.3360. 
796.3400.  796.3480.  796.3700,  796.3780, 
and  796.3800. 

11.  In  part  797: 
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PART  797— [AMENDED] 

a.  The  authority  citation  for  part  797 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  2603. 

§§797.1060,  797.1075,  797.1160,  797.1350, 
797.1440,  797.1520,  797.1560,  797.1800, 
797.1830,  and  797.1970    [Removed] 

b.  By  removing  §§  797.1060,  797.1075, 
797.1160,  797.1350,  797.1440,  797.1520, 
797.1560,  797.1800,  797.1830,  and 
797.1970. 

Subpart  C    [Removed] 

c.  By  removing  subpart  C,  consisting 
of  §§  797.2050,  797.2130,  797.2150, 
797.2175,  797.2750,  797.2800,  and 
797.2850. 

12.  In  part  798: 

PART  798— [AMENDED] 

a.  The  authority  citation  for  part  798 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  2603. 

Subpart  B    [Removed  and  Reserved] 

b.  By  removing  subpart  B,  consisting 
of  §§  798.1100,  798.1150,  and  798.1175 
and  designating  subpart  B  as  reserved. 


§§798.2675,  798.4420,  798.4470,  798.4500, 
798.5100,  798.5140,  798.5250,  798.5550, 
798.5575,  798.5900,  798.5915,  798.6450, 
798.6540,  and  798.6850    [Removed] 

c.  By  removing  §§  798.2675,  798.4420, 
798.4470,  798.4500,  798.5100,  798.5140, 
798.5250.  798.5550.  798.5575.  798.5900. 
798.5915,  798.6450,  798.6540,  and 
798.6850. 

Sut>part  H    [Removed] 

d.  By  removing  subpart  H,  consisting 
of  §798.7100. 

13.  In  part  799: 

PART  79&-[AMENDED] 

a.  The  authority  citation  for  part  799 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  2603.  2611.  2625. 

b.Section  799.5  is  amended  by 
removing  the  parenthetical  text  "(e.g. 
§  799.4400  for  1,1,1-Trichloroethane)". 

c.  Section  799.18  is  added  to  subpart 
A  to  read  as  follows: 

§  799.18    Chemicals  subject  of  test  rules  or 
consent  orders  tor  which  the  testing 
reimtHirsement  period  has  passed. 

The  following  table  lists  substances 
and  mixtures  that  have  been  the  subjects 


of  section  4  testing  actions  and  for 
which  the  testing  reimbursement  period 
has  terminated  (sunset).  The  Federal 
Register  citation  in  the  table  is  for  the 
final  rule/consent  order  that  includes 
the  particular  substance  for  which  the 
sunset  date  listed  in  the  table  below 
applies.  Section  12(b)  export 
notification  is  no  longer  required  for 
these  substances  and  mixtures. 
Substances  that  are  the  subjects  of  two 
or  more  section  4  testing  actions  may 
have  section  4  reimbursement  or  section 
12(b)  export  notification  requirements 
that  have  not  sunset;  see  subparts  B,  C, 
and  D  of  this  part  to  determine  if  certain 
other  section  4  testing  requirements 
apply.  Additionally,  section  12(b) 
export  notification  may  also  be  triggered 
by  proposed  or  final  action  under  TSCA 
section  5,  6,  or  7  (in  addition  to  final 
actions  under  section  4);  see  40  CFR 
part  707,  subpart  D  for  further 
information  regarding  the  TSCA  section 
12(b)  export  notification  requirements. 


CAS  No. 

Chemical  Name 

FRcrte 

Sunset  dates 

C-9  Aromatic  Hydrocartxxi  Fraction' 

50  FR  20662,  5/17/85 

Aug  13,  1994 

62-53-3 

Aniline 

53  FR  31804,  8/19/88 

July  27.  1994 

71-55-6 

1,1,1  -Trichloroethane 

49  FR  39810,  10/10/84 

June  29.  1992 

75-56-9 

Propylene  oxide 

50  FR  48762,  11/27/85 

Dec.21.  1992 

78-87-5 

1 ,2-Dichloropropane 

52  FR  37138,  10/5/87 

April  17.  1995 

79-94-7 

Tetrat)romobisphenol-A 

52  FR  25219,  7/6/87 

Aug  24.  1994 

80-05-7 

Bisphenol  A 

51  FR  33047,  9/18/86 

April  6,  1993 

84-65-1 

Anthraquinone 

52  FR  21018,  6/4/87 

Aug  21,1994 

87-61-6 

1 ,2,3-trlchlorot)en2ene 

51  FR  11728,4/7/86 

Nov  13,  1993 

88-74-^ 

2-nitroaniline 

53  FR  31804.  8/19/88 

Sept  19. 1994 

92-52-1 

1,1-Biphenyl 

50  FR  37182,  9/12/85 

March  15.1994 

95-48-7 

Ortho-cresols  AKA  2-methylphenol 

51  FR  15771,4/28/86 

Dec.  6.  1994 

95-50-1 

1 ,2-dichlorobenzene 

51  FR  24657,  7/8/86 

April  27,  1994 

95-51-2 

2-chloroaniline 

53  FR  31804,  8/19/88. 

Sept  6.  1994 

95-76-1 

3,4-dichloroaniline 

53  FR  31804.  8/19/88 

Oct  2.  1994 

95-94-3 

1 ,2,4.5-tetrachlorot)enzene 

51  FR  24657,7/8/86 

April  27.  1994 

97-02-9 

2,4-dinitroaniline 

53  FR  31804,  8/19/88 

Oct  19.  1993 

98-82-8 

Cumene 

53  FR  28195.  7/27/88 

March  11.  1995 

99-30-9 

2,6-dlchloro-4-nltroaniline 

53  FR  31804,  8/19/88 

Aug  6.  1994 

100-01-6 

4-nitroaniline 

53  FR  31804.  8/19/88 

Sept  19.  1994 

106-44-5 

Para-cresols  AKA  4-methylphenol 

51  FR  15771,4/28/86 

Dec.  6,  1994 

106-^6-7 

1 ,4-dichlorobenzene 

51  FR  24657,  7/8/86 

Jan  22.  1994 

106-^7-8 

4-chloroaniline 

53  FR  31804.  8/19/88 

Oct  19,  1993 

108-39-4 

Meta-cresols  AKA  3-methylphenol 

51  FR  15771,4/28/86 

Dec.  6.  1994 

108-90-7 

Monochlorobenzene 

51  FR  24657.  7/8/86 

Nov  13,  1991 

112-90-3 

Oleylamlne 

52  FR  31962.  8/24/87 

Nov  28,  1994 

116-14-3 

Tetrafluoroethene 

52  FR  21516,  6/8/87 

May  19. 1993 
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CAS  No. 


116-15-4 
123-31-9 
149-57-5 
328-84-7 
25550-98-5 


Chemical  Name 


Hexafluoropfopene 
Hydroquinone 
2-Ettiylhexanoic  Acid 
3,4-DtchlofObenzotrifluoride 
Diisodecyl  Phenyl  Phosphite 


FRcite 


52  FR  21516.  6/8/87 

50  FR  53145,  12/30/85 

51  FR  40318,  11/6/86 

52  FR  23547,  6/23/87 
54  FR  8112,2/24/89 


Sunset  dates 


Jan  22.  1994 
Dec.  11.  1994 
June  19.  1993 
Dec.  5.  1993 
May  21.  1995 


Only  substances  obtained  from  the  reforming  of  crude  petroleum. 


§§799.500,  799.925,  799.940,  799.1051, 
799.1052,  799.1054,  799.1250,  799.1285, 
799.1550,  799.1650,  799.2175,  799.2200, 
799.3175,  799.3450,  799.4000,  799.4400 
[Removed] 

d.  Sections  799.500.  799.925.  799.940. 
799.1051,  799.1052,  799.1054,  799.1250, 
799.1285.  799.1550,  799.1650,  799.2175, 
799.2200.  799.3175,  799.3450,  799.4000, 
and  799.4400  are  femoved. 

§799.5000    [Amended] 

e.  Section  799.5000  is  amended  by 
removing  from  the  table  the  complete 
entries  for  the  following  substances  and/ 
or  mixtures:  Aniline.  2-nitroaniline,  2- 
chloroaniline,  3,4-dichloroaniHne.  2,4- 
dinitroaniline.  2.6-dicloro-4- 
nitroaniline.  4-nitroaniline.  4- 
chloroaniline.  3.4- 

dichlorobenzotrifluoride.  and  diisodecyl 
phenyl  phosphite. 

|FR  Doc.  95-14910  Filed  6-1&-95;  8:45  ami 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  63 

(CO  Docket  No.  87-266;  FCC  95-203] 

Cross-Ownership  Rules 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUI^mary:  The  Commission  has  voted  to 
adopt  the  tentative  conclusion  regarding 
the  Commission's  legal  authority  to 
grant  waivers  to  telephone  companies 
allowing  them  to  provide  video 
programming  directly  to  subscribers  in 
their  telephone  service  areas.  For  "good 
cause"  the  Commission  may  waive 
Section  613(b)  of  the  Communications 
Act,  the  cable-telco  cross-ownership 
restriction,  where  a  waiver  is  "justified 
by  the  particular  circumstances."  In 
response  to  the  decisions  of  the  Fourth 
and  Ninth  Circuits  which  found  Section 
613(b)  unconstitutional  on  First 
Amendment  grounds,  the  Commission 
concluded  that  under  Section  613(b)(4), 
the  waiver  provision,  it  has  the  legal 


authority  to  grant  waivers  to  allow 
telephone  companies  to  provide  video 
programming  in  their  telephone  service 
areas  on  video  dialtone  networks.  The 
Commission  further  concluded  that 
waiving  the  restriction  in  that  manner  is 
fully  consistent  with  the  language  of  the 
statute  and  Section  613(b)'s  underlying 
policy,  and  obviates  the  constitutional 
infirmities  identified  by  the  court  of 
appeals.  This  order  is  intended  to 
provide  guidance  to  the  public 
regarding  the  Commission's  legal 
authority  to  grant  waivers  of  the  cable- 
telco  cross-ownership  rule  to  telephone 
companies  seeking  to  provide  video 
programming  directly  to  subscribers  Ln 
their  telephone  service  areas. 
EFFECTIVE  DATE:  June  19.  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Aliza  Katz.  Office  of  General  Counsel, 
(202) 418-1720. 
SUPPLEMENTARY  INFORMATION:  A 
summary  of  the  Commission's  Third 
Report  and  Order  (TR&O),  adopted  May 
16,  1995  and  released  May  16, 1995,  is 
set  forth  below.  The  full  text  of  this 
document  is  available  for  inspection 
and  copying  during  normal  business 
hours  in  the  Administrative  Law 
Division.  Office  of  General  Counsel 
(Room  616).  1919  M  Street  NW., 
Washington,  EXI.  The  full  text  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Services,  Inc.  (FTS),  2100 
M  Street  NW.,  Suite  140,  Washington, 
DC  20037. 

Sununary  of  Third  Report  and  Order 

Introduction.  In  this  Third  Report  and 
Order,  we  adopt  the  tentative 
conclusion  set  forth  in  the  Fourth 
Further  Notice  of  Proposed  Rulemaking 
("Fourth  FNPRM"),  60  FR  8996. 
February  16,  1995,  in  the  above 
captioned  docket  regarding  the 
Commission's  legal  authority  to  waive 
Section  613(b)  of  the  Communications 
Act.  47  U.S.C.  §  533(b).  Section  613(b) 
generally  prohibits  telephone 
companies  from  providing  "video 
programming  directly  to  subscribers  in 
the(irl  telephone  service  area." 
However,  the  statute  expressly 
authorizes  us  to  waive  the  restriction  for 


"good  cause."  We  conclude  that  Section 
613(b)(4)  authorizes  us  to  grant  waivers 
to  allow  telephone  companies  to 
provide  video  programming  directly  to 
subscribers  in  their  telephone  service 
areas  under  certain  conditions.  In 
particular,  in  response  to  decisions  of 
the  Fourth  and  Ninth  Circuits,  we 
conclude  that  under  Section  613(b)(4) 
we  have  the  legal  authority  to  grant 
waivers  allowing  telephone  companies 
to  provide  video  programming  in  their 
telephone  service  areas  on  video 
dialtone  networks.  We  adopt  that 
construction  of  the  waiver  provision 
because  it  is  fully  consistent  with  the 
language  of  the  statute  and  Section 
613(b)'s  underlying  policy,  and  because 
waiving  the  restriction  in  that  manner 
obviates  the  constitutional  infirmities 
identified  by  the  courts  of  appeals. 

2.  Background  and  Summary.  Section 
613(b),  the  "cable-telco  cross-ownership 
rule,"  prohibits  a  telephone  company 
from  operating  a  cable  system  where  it 
has  a  monopoly  on  local  telephone 
service.  Although  Section  613(b)  does 
not  bar  a  telephone  company  from 
acting  as  a  conduit  to  carry  video 
programming  selected  and  provided  by 
an  unaffiliated  party,  it  does  generally 
bar  a  telephone  company  from  selecting 
(or  "exerting  editorial  control  over") 
and  providing  the  video  programming 
carried  over  its  wires  in  its  local  service 
area.  Two  counts  of  appeals,  the  Fourth 
and  Ninth  Circuits,  have  recently  held 
Section  613(b)  unconstitutional  because 
it  prohibits  telephone  companies  from 
choosing  the  video  programming  to  be 
provided  in  their  local  exchange 
telephone  service  areas  altogether.  See 
US  West,  Inc.  v.  United  States.  48  F.3d 
1092  (9th  Cir.  1995)  (US  West); 
Chesapeake  and  Potomac  Tel.  Co.  v. 
United  States,  42  F.3d  181  (4th  Cir. 
1994)  (C&-P).  In  so  holding,  both  courts 
referred  to  the  Commission's  1992 
recommendation  to  Congress  is  our 
video  dialtone  docket,  a  proposal  that 
the  Ninth  Circuit  described  in  US  West 
as  a  "more  speech-friendly  plan"  than 
the  absolute  ban  contained  in  the 
statute.  Under  the  Commission's 
legislative  recommendations,  as 
described  by  the  Fourth  Circuit  in  C&P, 
"telephone  companies'  editorial  control 


over  video  programming  (would  be 
limited)  to  a  fixed  percentage  of  the 
channels  available;  the  telephone 
companies  would  be  required  to  lease 
the  balance  of  the  channels  on  a 
common  carrier  basis  to  various  video 
programmers."  In  short,  the  courts  of 
appeals  have  held  that  a  complete  ban 
on  editorial  control  over  video 
programming  in  a  telephone  company's 
service  area  "burdenlsl  substantially 
more  speech  than  is  necessary," 
especially  since  there  appeared  to  be  an 
"obvious  less-burdensome 
altemative[l" — allowing  the  telephone 
company  to  provide  some  video 
programming  in  their  telephone  service 
areas  on  a  video  dialtone  system. 

3.  We  now  conclude,  as  we  previously 
proposed  in  the  Fourth  NPRM,  that  we 
have  the  authority  to  grant  waivers  to 
telephone  companies  pursuant  to 
Section  613(b)(4)  allowing  them  to 
provide  video  programming  directly  to 
subscribers  in  their  telephone  service 
areas  over  video  dialtone  networks. 
Section  613(b)(4)  provides  that  upon  a 
showing  of  "good  cause"  the 
Commission  may  waive  the  cable-telco 
cross-ownership  restriction  where  a 
waiver  is  "justified  by  the  particular 
circumstances  *   *   *.  taking  into 
account  the  policy"  underlying  the 
cross-ownership  restriction. 

4.  Construing  the  waiver  provision  to 
authorize  telephone  companies  to 
provide  video  programming  over  video 
dialtone  networks  avoids  the 
constitutional  infirmity  identified  by  the 
Fourth  and  Ninth  Circuits  by  making 
available  the  "  'obvious  less- 
burdensome  alternative' "  referenced  by 
those  courts.  Moreover,  it  is  our  duty  to 
so  construe  the  statute.  The  Supreme 
Court  has  recently  reiterated  in  United 
States  v.  X-Citement  Video,  Inc.,  115  S. 
Ct.  464.  467  (1964),  that  "a  statute  is  to 
be  construed  where  fairly  possible  so  as 
to  avoid  substantial  constitutional 
questions."' 

5.  In  light  of  the  ongoing  litigation 
concerning  the  constitutionality  of 
Section  613(b),  we  have  decided  to 
adopt  the  construction  of  Section 
613(b)(4)  that  we  proposed  in  the  Fourth 
FNPRM  before  answering  the  other 
questions  presented  in  this  rulemaking. 


'  While  the  courts  have  identified  video  dialtone 
as  a  possible  means  by  which  telephone  companies 
could  provide  programming  in  their  service  areas  to 
remedy  the  constitutional  infirmities  of  Section 
613(b),  and  while  we  agree  with  the  suggestion  of 
these  courts  that  waiving  Section  613(b)  as 
discussed  above  will  cure  these  constitutional 
infirmities,  we  will  address  the  terms  and 
conditions  under  which  telephone  companies 
should  be  permitted  to  provide  video  programming 
directly  to  subscribers  in  their  local  service  areas  in 
a  subsequent  order  addressing  the  other  issues 
raised  in  the  Fourth  FNPRM. 


6.  Discussion.  In  the  Fourth  FNPRM, 
we  asked  for  comment  on  the  terms  and 
conditions  under  which  local  telephone 
companies  should  be  permitted  to 
provide  video  programming  directly  to 
subscribers  in  their  local  service  areas. 
For  instance,  we  asked  whether  we 
should  permit  them  to  do  so  over  video 
dialtone  systems.  While  we  construe 
Section  613(b)(4),  the  waiver  provision, 
as  authorizing  us  to  permit  telephone 
companies  to  act  as  programmers  on 
video  dialtone  systems  pursuant  to 
certain  conditions,  the  remaining  issues 
raised  in  the  Fourth  FNPRM  wiW  be 
resolved  in  a  further  order  in  this 
proceeding. 

7.  Two  statutory  issues  are  presented 
in  construing  Section  613(b)(4):  (1) 
whether  "good  cause"  exists  to  waive 
the  statutory  restriction  to  permit  a 
telephone  company  that  wants  to 
provide  programming  in  its  service  area 
to  do  so  over  a  video  dialtone  system, 
and  (2)  whether  "the  issuance  of  such 
waiver  is  justified  by  the  particular 
circumstances  demonstrated  by  the 
petitioner,  taking  into  account  the 
poli^  of  this  subsection,"  when  a 
telephone  company  requests  waiver  of 
Section  613(b)  to  provide  video 
programming  over  a  video  dialtone 
system. 

8.  As  the  D.C.  Circuit  recognized  in  its 
1990  NCTA  V.  FCC  decision,  "the  policy 
[of  Section  613(b)l  is  to  promote 
competition."  When  the  Commission 
adopted  its  cable-telco  cross-ownership 
rules  in  1970,  it  sought  to  prevent  the 
telephone  companies  from  using  their 
monopoly  position  to  preempt  the 
market  for  cable  service  by  excluding 
others  from  entry.  Since  1970,  however, 
the  cable  industry  has  grown  tram  a 
fiedgling  service  to  a  more  mature 
industry  that  now  serves  a  majority  of 
households  and  Congress's  interest  in 
ensuring  that  the  cable  industry  not  be 
extinguished  before  it  is  established  is 
no  longer  relevant.  "Good  cause"  is  a 
phrase  that  is  commonly  associated 
with  changed  circumstances.  The 
relevant  circumstances  have  changed 
greatly  since  the  Commission  adopted 
its  cross-ownership  rules  in  1970  and 
Congress  "modeled  [Section  613(b)] 
after  the  FCC['s]  rules"  in  1984. 

9.  We  also  conclude  that  significant 
advances  in  technology  have  changed 
the  circumstances  relevant  to 
determining  whether  telephone 
companies  should  be  permitted  to 
provide  video  programming  directly  to 
subscribers  in  their  service  areas.  These 
developments  have  made  it  possible  for 
a  multitude  of  programmers  to  reach 
end  user  customers  and  have  mitigated 
to  a  fair  degree  the  competitive  concerns 
that  led  the  Commission  and  Congress 


to  adopt  the  cross-owmership  ban.  These 
technological  developments  also 
support  the  conclusion  that  "good 
cause"  exists  to  authorize  telephone 
companies  to  provide  video 
programming  within  their  service  areas 
where  that  will  promote  competition  in 
the  multichannel  video  programming 
market. 

10.  We  also  conclude  that  the  rules 
we  will  promulgate  in  the  immediate 
future  to  authorize  telephone  companies 
to  provide  video  programming  in  their 
service  areas  will  constitute  "particular 
circumstances*  *  *,  taking  into 
account  the  policy"  of  Section  613(b). 
While  we  have  not  yet  adopted 
definitive  rules  governing  the 
conditions  under  which  telephone 
companies  may  be  permitted  to  act  as 
video  programmers  over  their  video 
dialtone  systems,  the  outline  of  two  of 
those  requirements  is  clear.  First,  video . 
dialtone  necessarily  includes  a  common 
carriage  element,  and  we  have 
previously  concluded  that  a  telephone 
company  may  not  allocate  all  or 
substantially  all  of  its  capacity  to  a 
single  "anchor  programmer."  Second, 
our  current  video  dialtone  rules  contain 
provisions  intended  to  ensure  that 
telephone  companies  providing  video 
programming  directly  to  subscribers  do 
not  discriminate  in  favor  of  their 
affiliated  programmers  and  do  not 
subsidize  video  programming 
operations  with  rates  collected  from 
their  provision  of  monopoly  telephone 
services.  These  restrictions  are  intended 
to  promote  the  underlying  purpose  of 
Section  613(b)  by  fostering  fair 
competition  in  the  multi-channel  video 
programming  market.^ 

11.  Construing  the  waiver  provision  to 
authorize  telephone  companies  to 
provide  video  programming  pursuant  to 
our  video  dialtone  rules  obviates  the 
constitutional  difficulties  associated 
with  Section  613(b).  Specifically,  the 
Fourth  Circuit  and  Ninth  Circuit  have 
held  that  the  cable-telco  cross- 
ownership  restriction  "burden[sl 
substantially  more  speech  than  is 
necessary"  to  promote  the  government's 
interest  in  promoting  a  competitive 
multi-channel  video  programming 
market.  Waiving  Section  613(b), 
however,  constitutes  implementation  of 
the  "obvious  less  burdensome 
alternative"  to  the  ban  identified  by  the 


^It  is  possible  that  we  will  decide  in  the  ongoing 
rulemaliing  proceeding  that  telephone  companies 
ought  to  be  permitted  to  provide  traditional  cable 
service,  rather  than  participate  as  programmers  on 
video  dialtone  systems,  under  "particular 
circumstances"  that  will  promote  competition  in 
the  multichannel  video  programming  market. 
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Fourth  Circuit.  3  Or,  to  quote  the  Ninth 
Circuit,  it  implements  the  "more 
speech-friendly  plan  that  allows 
telephone  companies  "to  compete  in  the 
video  programming  market"  while 
"requiring  that  a  portion  of  their 
transport  volume  be  set  aside  for  sale  to 
unaffiliated  third  parties  on  a  common 
carrier  basis."  As  a  result  of  our 
construction  of  the  waiver  provision, 
telephone  companies'  free  speech 
interests  are  not  unduly  burdened. 

12.  The  fact  that  waiver  of  the  cable- 
telco  cross-ownership  restriction 
obviates  the  constitutional  difficulties 
identiHed  by  the  courts  of  appeals 
supports  our  decision  to  construe  our 
waiver  authority  to  permit  telephone 
companies  to  provide  video 
programming  over  video  dialtone 
systems.  As  the  Supreme  Court  recently 
reiterated  in  X-Citement  Video,  "a 
statute  is  to  be  construed  where  fairly 
possible  so  as  to  avoid  constitutional 
questions."  The  Court  also  articulated 
this  principle  in  Jean  v.  Nelson,  472 
U.S.  846  (1985).  when  it  found  that 
"[plrior  to  reaching  any  constitutional 
questions  federal  courts  must  consider 
nonconstitutional  grounds  for 
decision." 

13.  Several  commenters  opposed  our 
reading  of  the  wavier  provision. 
Southwestern  Bell  argued  that  our 
proposal  constitutes  an  evisceration  of 
the  rule.  That  is  not  so.  It  would 
eviscerate  the  statute  if  we  were  to 
waive  Section  613(b)  to  allow  telephone 
companies  to  provide  video 
programming  directly  to  subscribers  in 
their  service  areas  over  video  dialtone 
facilities  and,  as  a  general  matter,  to 
purchase  cable  systems  in  their 
telephone  service  areas  that  do  not  face 
competition.  But  we  are  not  authorizing 
such  waivers  in  this  order.  Instead,  we 
conclude  only  that  Section  613(b)(4) 
authorizes  us  to  waive  the  cable-telco 
cross-ownership  rule  to  permit  a 
telephone  company  to  provide  video 
programming  over  video  dialtone 
systems  in  its  telephone  service  area  in 
competition  with  existing  cable 
operators,  a  result  that  furthers  the 
purpose  of  the  rule.* 


'  We  recognize  that  the  Fourth  Circuit  reserved 
judgment  on  the  constitutionality  of  our 
recommended  model.  Cd-P.  42  F.3d  at  202  n.34. 
However,  if  that  recommended  approach  does  not 
render  the  statute  constitutional  then,  contrary  to 
the  court's  holding  it  is  not  "  'Kobvious  less- 
burdensome  alternative.' "  because  it  is  no 
alternative  at  all.  Id.  at  202. 

'  We  do  not  decide  today  whether  we  could  graiit 
a  waiver  authorizing  a  telephone  company  to  build 
a  traditional  cable  system  in  its  telephone  service 
area  in  competition  with  an  existing  cable  system. 
Nor  do  we  address  the  conditions  under  which  a 
waiver  might  be  warranted  to  allow  a  telephone 
company  to  purchase  an  in-region  cable  system. 


14.  Both  the  United  States  Telephone 
Association  and  US  West  invoke 
Secretary  of  State  of  Maryland  v. 
Munson.  467  U.S.  947  (1984).  to  argue 
that  the  statute  cannot  be  saved  by  its 
waiver  provision.  But  this  case  is  not  at 
all  similar  to  Munson.  The  Munson  case 
involved  a  25%  limitation  on  the 
percentage  of  funds  a  charitable 
organization  could  keep,  on  the  theory 
that  a  charity  that  used  less  than  75% 
of  the  funds  that  it  raised  on  charitable 
purposes  was  engaged  in  fraud.  The 
Court  invalidated  the  state  statute 
imposing  the  limitation  upon 
concluding  that  "[tlhe  flaw  in  the 
statute  is  not  simply  that  it  includes 
within  its  sweep  some  impermissible 
applications,  but  that  in  all  its 
applications  it  operates  on  the 
fiindamentally  mistaken  premise  that 
high  solicitation  costs  are  an  accurate 
measure  of  fraud."  Moreover,  the  Court 
concluded  that  the  statute  stifled  speech 
and  discriminated  against  certain 
viewpoints,  explaining  that  "the  statute 
will  restrict  First  Amendment  activity 
that  results  in  high  costs  but  is  itself  a 
part  of  the  charity's  goal  or  that  is 
simply  attributable  to  the  fact  that  the 
charity's  cause  proves  to  be  unpopular." 
The  Court  went  on  to  hold  that  the 
statute  was  not  saved  by  a  provision 
allowing  for  waivers  of  the  hmitation. 
The  Court  stated  that  "(bly  placing 
discretion  in  the  hands  of  an  official  to 
grant  or  deny  a  license,  such  a  statute 
creates  a  threat  of  censorship  that  by  its 
very  existence  chills  free  speech." 
"Particularly  where  the  percentage 
limitation  is  so  poorly  suited  to 
accomplishing  Xhe  State's  goal,"  the 
Court  added,  "and  where  there  are 
alternative  means  to  serve  the  same 
purpose,  there  is  little  justification  for 
straining  to  salvage  the  statute  by 
invoking  the  possibility  of  official 
dispensation  to  engage  in  protected 
activity."  In  this  case,  in  contrast, 
permitting  telephone  companies  to 
provide  video  programming  over  a 
video  dailtone  system  plainly  advances 
the  goal  of  making  programming  for  a 
variety  of  sources  available  to  the 
public — a  goal  that  furthers  rather  than 
hinders  First  Amendment  interests. 
Unlike  Munson,  speech  is  not  stifled 
and  unpopular  viewpoints  are  not 
disadvantaged.  Moreover,  no  discretion 
remotely  comparable  to  that  in  Munson 
would  be  lodged  in  any  official  to  grant 
or  deny  particular  waivers  under  our 
approach.  Rather,  as  part  of  any 
decision  under  47  U.S.C.  §  214 
authorizing  a  telephone  company  to 
construct  facilities,  we  will  routinely 
grant  a  waiver  of  Section  613(b)  where 
the  telephone  company  agrees  to  abide 


by  the  regulations  we  will  establish 
governing  its  provision  of  video 
programming.  Accordingly,  there  is  no 
"threat  of  censorship  that  by  its  very 
existence  chills  free  speech." 

15.  In  light  of  our  duty  to  interpret 
Section  613(b]  in  a  fashion  that  renders 
the  statute  constitutional,  there  is  no 
merit  at  all  to  the  suggestion  by  some 
commenters  that  the  Commission's 
interpretation  of  Section  613(b)(4)  is 
barred  by  res  judicata,  collateral 
estoppel,  or  some  unnamed  principle 
that  allegedly  prevents  the  Commission 
from  construing  a  statute  that  a  court 
has  held  unconstitutional.  In  X- 
Citement  Video,  the  Supreme  Court  read 
the  federal  child  pornography  statute  in 
a  manner  that  the  Court  acknowledged 
was  not  its  "most  natural  grammatical 
reading"  in  order  to  avoid  a  serious 
constitutional  issue  after  a  court  of 
appeals  had  held  the  statute 
unconstitutional.  In  particular,  the 
Court  held  that  the  statute  required  the 
government  to  prove  that  the  defendant 
in  a  child  pornography  case  knew  that 
the  material  on  which  the  prosecution 
was  based  contained  child  pornography 
even  though  the  statute  did  not  appear 
to  contain  such  a  scienter  requirement. 
In  this  case,  in  contrast,  the  language  of 
the  waiver  provision  is  flexible, 
speaking  of  "good  cause"  and 
"particular  circumstances  *  *  *,  taking 
into  account  the  policy  of  this 
subsection."  Unlike  the  Court  in  X- 
Citement  Video,  we  do  not  have  to 
strain  to  construe  the  waiver  provision 
so  that  it  renders  the  statute 
constitutional.  Rather,  as  we  have 
explained,  we  believe  that  such  an 
interpretation  is  fully  consistent  with 
both  the  language  of  the  waiver 
provision  and  the  policy  underlying 
Section  613(b),  and  therefore  is  the  best 
interpretation  of  Section  613(b)(4).  For 
those  reasons,  and  in  light  of  the  fact 
that  such  an  interpretation  also  avoids 
a  serious  constitutional  issue,  we  now 
adopt  our  tentative  conclusion  that  the 
waiver  provision  should  be  interpreted 
to  authorize  us  to  consider  and  approve 
requests  by  telephone  companies  to 
provide  video  programming  over  video 
dialtone  systems,  subject  to  the  rules  we 
have  enacted  and  any  further  rules  we 
will  enact  to  govern  video  dialtone 
systems. 

16.  Finally,  we  also  conclude  that  our 
reading  of  Section  613(b)(4)  is  not 
foreclosed  by  the  D.C.  Circuit's  1990 
decision  in  NCTA  v.  FCC.  914  F.2d  285 
(D.C.  Cir.  1990).  That  case  did  not 
involve  video  dialtone  service  and 
presented  no  constitutional  issue.  It 
instead  involved  a  waiver  of  FCC  cross- 
ownership  rules  authorizing  a  cable 
operator  to  provide  cable  service  over  a 


telephone  companies'  wires  even  ^ 

though  the  cable  operator  was  affiliated 
with  the  telephone  company  in 
violation  of  the  rules  by  virtue  of  their 
joint  interest  in  the  contractor  that  was 
to  build  the  cable  system.  The  court 
acknowledged  that  the  project  "presents 
a  number  of  advantages  that  might 
justify  a  good  cause  waiver."  However, 
it  held  that  the  Commission  had  "failed 
*   *   *  to  explain  why  any  of  these 
advantages  require  [the  contractor's] 
participation  as  [the  telephone 
companies']  contractor."  In  this  case,  in 
contrast,  in  light  of  the  decisions 
holding  Section  613(b)  unconstitutional, 
it  is  necessary  to  waive  Section  613(b) 
to  allow  affiliates  of  telephone 
companies  to  provide  video 
programming  in  order  to  render  the 
statute  constitutional.  The  Ninth  Circuit 
recognized  that  a  waiver  might  be 
warranted  in  these  circumstances  in 
GTE  California,  Inc.  v.  FCC,  39  F.3d  940 
(1994),  a  case  that  (unlike  NCTA  v.  FCQ 
involved  a  constitutional  challenge  to 
Section  613(b).  The  Ninth  Circuit  stated 
in  that  case,  in  response  to  the  argument 
that  Section  613(b]  is  unconstitutional, 
that  "GTECA  did  not  present  the 
constitutional  issue  to  the  Commission 
at  a  point  in  this  proceeding  where  it 
could  have  tried  to  obviate  the 
constitutional  question  by  granting 
discretionary  relief,  such  as  a  permanent 
waiver."  As  that  statement  recognizes,  a 
waiver  is  warranted  to  implement  what 
the  Ninth  Circuit  in  US  West  termed  oiu 
"more  speech-friendly  plan"  and  hence 
avoid  a  serious  constitutional  issue. 
17.  Conclusion.  Accordingly,  it  is 
ordered  that  Section  613(b)(4)  of  the 
Communications  Act  is  interpreted  to 
authorize  waivers  permitting  telephone 
companies  to  provide  video 
programming  directly  to  subscribers  in 
their  telephone  service  area  piusuant  to 
the  rules  we  will  adopt  in  this  docket  or 
related  rulemaking  proceedings. 

List  of  Subjects  in  47  CFR  Fart  63 

Ownership  rules.  Telephone. 
Federal  Communications  Commission. 
William  F.  Caton, 
Acting  Secretary. 
[FR  Doc.  95-14833  Filed  6-16-95;  8:45  am) 
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47  CFR  Part  73 

[MM  DocKet  No.  92-196;  RM-8041] 

Radio  Broadcasting  Services; 
Tallassee  and  Tuskegee,  AL 

agency:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 


SUMMARY:  This  document  reallots 
Channel  260A  from  Tuskegee  to 
Tallassee,  Alabama,  and  modifies  the 
license  of  WACQ,  Incorporated  for 
Station  WACQ-FM,  as  requested, 
pursuant  to  the  provisions  of  Section 
1.420(i)  of  the  Commission's  Rules.  The 
allotment  of  Channel  260A  to  Tallassee 
will  provide  a  first  local  FM  service  to 
the  community  without  depriving 
Tuskegee  of  local  aural  transmission 
service.  See  57  FR  44354,  September  25, 
1992.  Coordinates  used  for  Charmel 
260A  at  Tallassee,  Alabama,  are  32-26- 
30  and  85-47-45.  With  this  action,  the 
proceeding  is  terminated. 

EFFECTIVE  DATE:  July  28,  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Joyner,  Mass  Media  Bureau,  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  92-196, 
adopted  June  6, 1995,  and  released  June 
13, 1995.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC's  Reference 
Center  (Room  239).  1919  M  Street,  NW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy 
contractors,  International  Transcription 
Service,  Inc.,  (202)  857-3800,  located  at 
1919  M  Street,  NW.,  Room  246,. or  2100 
M  Street,  NW.,  Suite  140,  Washington, 
DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  7»-{AMENDED] 

1.  The  authority  citation.for  part  73 
continues  to  read  as  follows: 

Authority:  Sees.  303.  48  Stat.,  as  amended, 
1082;  47  U.S.C.  154,  as  amended. 

§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Alabama,  is  amended 
by  removing  Channel  260A  at  Tuskegee, 
and  by  adding  Tallassee,  Channel  260A. 

Federal  Communications  Commission. 

John  A.  Karousos, 

Chief.  Allocations  Branch,  Policy  and  Rules 
Division.  Mass  Media  Bureau. 

IFR  Doc.  95-14835  Filed  6-16-95;  8:45  ami 
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47  CFR  Part  73 

[MM  Docket  No.  91-129;  RM-7664] 

Radio  Broadcasting  Services;  Lake 
Havasu  City,  AZ 

AGENCY:  Federal  Communications 

Commission. 

action:  Final  rule. 

SUMMARY:  This  document  allots  FM 
Channel  244C2  to  Lake  Havasu  City, 
Arizona,  as  that  community's  fourth 
local  FM  service,  in  response  to  a 
petition  for  rulemaking  filed  on  behalf 
of  Bridge  Broadcasting.  See  56  FR 
21465,  May  9, 1991.  Coordinates  used 
for  Charmel  244C2  at  Lake  Havasu  City 
are  34-29-02  and  114-19-18.  Lake 
Havasu  City  is  located  within  320 
kilometers  (199  miles  of  the  United 
States-Mexico  border  and  therefore, 
concurrence  of  the  Mexican  government 
to  this  proposal  was  obtained.  With  this 
action,  the  proceeding  is  terminated. 
DATES:  Effective  July  28,  1995.  The 
window  period  for  filing  applications 
on  Channel  244C2  at  Lake  Havasu  Qty, 
Arizona,  will  open  on  July  28,  1995,  and 
close  on  August  28,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Joyner,  Mass  Media  Bureau,  (202) 
418-2180.  Questions  related  to  the 
window  application  filing  process  for 
Channel  244C2  at  Lake  Havasu  City, 
Arizona,  should  be  addressed  to  the 
Audio  Services  Division,  FM  Branch, 
(202) 418-2700. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  91-129, 
adopted  June  5, 1995,  and  released  June 
13,  1995.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC's  Reference 
Center  (Room  239),  1919  M  Street,  NW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy 
contractors.  International  Transcription 
Service,  Inc.,  (202)  857-3800,  located  at 
1919  M  Street,  NW.,  Room  246.  or  2100 
M  Street,  NW..  Suite  140,  Washington. 
DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  the  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— [AMENDED] 

1 .  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  Sees.  303.  48  Stat.,  as  amended. 
1082:  47  U.S.C.  154.  as  amended. 
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§73^2    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Arizona,  is  amended 
by  adding  Channel  244C2  at  Lake 
Havasu  City. 

Federal  Communications  Commission. 
John  A.  Karousos, 

Chief,  Allocations  Branch.  Policy  and  Rules 
Division.  Mass  Media  Bureau. 
[PR  Doc.  95-14845  Filed  6-1&-95;  8:45  ami 
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47  CFR  Part  73 

[MM  Docket  No.  95-8;  RM-8560] 

Radio  Broadcasting  Services; 
Cambria,  CA 

AGENCY:  Federal  Communications 
Commission. 

ACTtON:  Final  rule. 

SUMMARY:  This  document  allots  Channel 
278A  to  Cambria,  California,  as  that 
community's  second  local  FM  service, 
in  response  to  a  petition  for  rule  making 
filed  on  behalf  of  James  Kampschroer. 
See  60  FR  5158,  January  26,  1995. 
Coordinates  used  for  Channel  278A  at 
Cambria  are  North  Latitude  35-33-54 
and  West  Longitude  121-04-48.  With 
this  action,  the  proceeding  is 
terminated. 

DATES:  Effective  July  28, 1995.  The 
window  period  for  filing  applications 
for  Channel  278A  at  Cambria, 
CaUfomia,  will  open  on  July  28, 1995, 
and  close  on  August  28,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Joyner,  Mass  Media  Bureau,  (202) 
418-2180.  Questions  related  to  the 
window  application  filing  process  for 
Channel  278A  at  Cambria  should  be 
addressed  to  the  Audio  Services 
Division,  FM  Branch,  (202)  418-2700. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  95-9, 
adopted  June  7, 1995,  and  released  June 
13.  1995.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC's  Reference 
Center  (Room  239),  1919  M  Street,  NW.. 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy 
contractors.  International  Transcription 
Service.  Inc.,  (202)  857-3800,  located  at 
1919  M  Street,  NW.,  Room  246,  or  2100 
M  Street,  NW.,  Suite  140.  Washington, 
DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 


Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— {AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authoriry:  Sees.  303,  48  Stat.,  as  amended, 
1082;  47  U.S.C.  154,  as  amended. 

§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  California  is  amended 
by  adding  Channel  278A  at  Cambria. 

Federal  Communications  Commission. 

John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division.  Mass  Media  Bureau. 

|FR  Doc.  95-14837  Filed  &-16-95:  8:45  am] 
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47  CFR  Part  73 

[MM  Docket  No.  94-73;  RM-8489] 

Radio  Broadcasting  Services; 
Clarksdale,  MS 

agency:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission,  at  the 
request  of  Leroy  P.  Jenkins,  Jr.,  d/b/a 
Delta  Blues  Broadcasting,  allots  Channel 
221A  to  Clarksdale,  Mississippi.  See  59 
FR  35292,  September  13, 1994.  Channel 
221A  can  be  allotted  to  Clarksdale, 
Mississippi,  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  4.8  kilometers  (3.0  miles) 
west  to  avoid  a  short-spacing  conflict 
with  the  presently  licensed  site  of 
Station  WUMS(FM),  Channel  221A, 
University,  Mississippi.  The  coordinates 
for  Channel  221A  at  Clarksdale  are  34- 
11-42  and  90-37-38.  With  this  action, 
this  proceeding  is  terminated. 
DATES:  Effective  July  28,  1995.  The 
window  period  for  filing  applications 
will  open  on  July  28. 1995.  and  close  on 
August  28. 1995. 

FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Blumenthal.  Mass  Media  Bureau,  (202) 
418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 

synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  94-73, 
adopted  June  5, 1995,  and  released  June 
13, 1995.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  1919  M  Street.  NW.. 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 


from  the  Commission's  copy  contractor, 
ITS,  Inc..  (202)  857-3800.  2100  M 
Street.  NW..  Suite  140.  Washington.  DC 
20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73-IAMENDEDl 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  Sees.  303. 48  Stat.,  as  amended, 
1082;  47  U.S.C.  154.  as  amended. 

§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Mississippi,  is 
amended  by  adding  Channel  221A  at 
Clarksdale. 

Federal  Communications  Commission. 

John  A.  Karousos. 

Chief  Allocations  Branch.  Policy  and  Rules 

Division.  Mass  Media  Bureau. 

|FR  Doc.  95-14839  Filed  6-16-95;  8:45  am] 
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47  CFR  Part  73 

[MM  Docket  No.  94-69;  RM-8490,  RM-8536] 

Radio  Broadcasting  Services;  Grenada 
and  Crenshaw,  MS 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission,  at  the 
request  of  Delta  Radio,  Inc.  allots 
Channel  222A  to  Grenada,  Mississippi, 
as  the  community's  second  local  FM 
service.  At  the  request  of  Robert  E. 
Evans,  III.  the  Commission  allots 
Channel  295A  to  Crenshaw.  Mississippi, 
as  the  community's  first  local  aural 
transmission  service.  See  59  FR  35293, 
July  11,  1994.  Channels  222A  and  295A 
can  be  allotted  to  Grenada  and 
Crenshaw,  Mississippi,  respectively,  in 
compliance  with  the  Commission's 
minimum  distance  separation 
requirements.  Channel  222A  can  be 
allotted  to  Grenada  with  a  site 
restriction  of  4.6  kilometers  (2.9  miles) 
north  to  avoid  a  short-spacing  with  the 
licensed  site  of  Station  WQST(FM. 
Channel  223C.  Forest.  Mississippi.  The 
coordinates  for  Channel  222A  at 
Grenada  are  33^9-02  and  89-48-00. 
For  Channel  295A  at  Crenshaw  a  site 
restriction  of  7.2  kilometers  (4.4  miles) 
southeast  is  needed  to  avoid  a  short- 
spacing  conflict  with  a  construction 
permit  for  Station  KXFE(FM).  Channel 
295C3.  Dumas.  Arkansas.  The 


coordinates  for  Channel  295A  at 
Crenshaw  are  34-28-36  and  90-07-38. 

With  this  action,  this  proceeding  is 
terminated. 

DATES:  Effective  July  28. 1995.  The 
window  period  for  filing  applications 
will  open  on  July  28, 1995.  and  close  on 
August  28.  1995. 

FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Blumenthal.  Mass  Media  Bureau.  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  94-69. 
adopted  June  5.  1995.  and  released  June 
13.  1995.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239).  1919  M  Street.  NW.. 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
ITS.  Inc..  (202)  857-3800.  2100  M 
Street.  NW..  Suite  140.  Washington.  DC 
20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73-{AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  Sees.  303,  48  Stat.,  as  amended. 
1082;  47  U.S.C.  154,  as  amended. 

§73.202    [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Mississippi,  is 
amended  by  adding  Channel  222A  at 
Grenada,  and  by  adding  Crenshaw, 
Channel  295A. 

Federal  Communications  Commission. 
John  A.  Karousos,  "^ 

Chief  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
IFR  Doc.  95-14838  Filed  6-16-95:  8:45  am) 

BILUNG  CODE  e712-01-f 


47  CFR  Part  73 

[MM  Docket  No.  9&-27;  RM-8582] 

Radio  Broadcasting  Services;  Yazoo 
City,  MS 

agency:  Federal  Communications 

Commission. 

action:  Final  rule. 

SUMMARY:  The  Commission,  at  the 
request  of  Mississippi  College, 
substitutes  Channel  226A  for  Channel 
229A  at  Yazoo  City.  Mississippi.  See  60 


FR  10826.  February  28. 1995.  Channel 
226A  can  be  allotted  to  YazoO  City. 
Mississippi,  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  12.4  kilometers  (7.7  miles) 
east  to  avoid  short-spacing  conflicts 
with  the  licensed  site  of  Station 
KQID{FM).  Channel  226C.  Alexandria. 
Louisiana,  and  to  a  construction  permit 
for  Station  WDTL(FM),  Channel  225C2. 
Cleveland.  Mississippi.  The  coordinates 
for  Channel  226A  at  Yazoo  City  are  32- 
5(>_29-  and  90-16-28.  With  this  action, 
this  proceeding  is  terminated. 

DATES:  Effective  July  28. 1995.  The 
wrindow  period  for  filing  applications 
will  open  on  July  28, 1995.  and  close  on 
August  28.  1995. 

FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Blumenthal.  Mass  Media  Bureau.  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  95-27. 
adopted  June  5. 1995.  and  released  June 
13.  1995.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  1919  M  Street,  NW., 
Washington,  DC.  "The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor, 
ITS,  Inc.,  (202)  857-3800,  2100  M 
Street,  NW.,  Suite  140,  Washington.  DC 
20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— {AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  Sees.  303.  48  Stat.,  as  amended, 
1082;  47  U.S.C.  154,  as  amended. 

§  73.202    [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Mississippi,  is 
amended  by  removing  Channel  229A 
and  adding  Channel  226A  at  Yazoo  City. 

Federal  Communications  Commission. 

John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 

[FR  Doc.  95-14834  Filed  6-16-95;  8:45  ami 

BILUNG  COOE  e712-01-F 


47  CFR  Part  73 

[MM  Docket  No.  94-151;  RM-8555] 

Radio  Broadcasting  Services;  Buffalo 
and  Lamar,  MO 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  document  substitutes 
Channel  260C3  for  Channel  260A  at 
Buffalo.  Missouri,  modifies  the  license 
for  Station  KBFL(FM)  to  specify 
Channel  260C3.  substitutes  Channel 
269A  for  Channel  260A  at  Lamar. 
Missoiui.  and  modifies  the  license  for 
Station  KHST(FM)  to  specify  operation 
on  Channel  269A  in  response  to  a 
petition  filed  jointly  by  KBFL 
Broadcasting  Company  and  KHST 
Broadcasting  Company.  See  59  FR 
66883,  December  28, 1994.  The 
coordinates  for  Channel  260C3  at 
Buffalo  are  37-35-30  and  93-02-30. 
The  coordinates  for  Channel  269A  at 
Lamar  are  37-25-27  and  94-16-12. 
With  this  action,  this  proceeding  is 
terminated. 

EFFECTIVE  DATE:  July  28.  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle.  Mass  Media 
Bureau.  (202)  418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  94-151. 
adopted  June  5. 1995.  and  released  June 
13.  1995.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  Commission's 
Reference  Center  (Room  239).  1919  M 
Street.  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  piu-chased  from  the  Commission's 
copy  contractors.  International 
Transcription  Services,  Inc..  2100  M 
Street.  NW..  Suite  140.  Washington.  DC 
20037,  (202)  857-3800. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— {AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  Sees.  303,  48  Stat.,  as  amended, 
1082;  47  U.S.C.  154,  as  amended. 

§73.202    [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  imder  Missouri,  is  amended 
by  removing  Channel  260A  and  adding 
Channel  260C3  at  Buffalo  and  by 


31930         Federal  Register  /  Vol.  60.  No.  117  /  Monday,  June  19.  1995  /  Rules  and  Regulations 


Federal  Register  /  Vol.  60,  No.  117  /  Monday,  June  19,  1995  /  Rules  and  Regulations         31931 


removing  Channel  260A  and  adding 
Channel  269A  at  Lamar. 

Federal  Communications  Commission. 
John  A.  Karousos, 

Chief.  Allocations  Branch.  Policy  and  Rules 

Division.  Mass  Media  Bureau. 

|FR  Doc.  95-14842  Filed  6-16-95;  8:45  am) 

BILUNG  CO0€  S712-01-f 

47  CFR  Part  73 

[MM  Docket  No.  95-10;  RM-8572] 

Radio  Broadcasting  Services;  Sun 
Valley,  NV 

agency:  Federal  Communications 

Commission. 

action:  Final  rule. 

SUMMARY:  The  Commission,  at  the 
request  of  James  D.  Sleeman,  allots 
Channel  229A  to  Sun  Valley,  NV.  as  the 
community's  first  local  FM  service.  See 
60  FR  5158,  January  26,  1995.  Channel 
229A  can  be  allotted  to  Sun  Valley  in 
compliance  with  the  Commission's 
minimum  distance  separation 
requirements  without  the  imposition  of 
a  site  restriction,  at  coordinates  39-35- 
47  North  Latitude  and  119-46-30  West 
Longitude.  With  this  action,  this 
proceeding  is  terminated. 
DATES:  Effective  July  28, 1995.  The 
window  period  for  filing  applications 
will  open  on  July  28, 1995,  and  close  on 
August  28, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202)  418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  8 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  95-10. 
adopted  June  2, 1995,  and  released  June 
13, 1995.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  1919  M  Street,  NW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Service, 
Inc.,  (202)  857-3800,  2100  M  Street, 
NW.,  Suite  140,  Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Fart  73 

■  Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— {AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  Sees.  303,  48  Stat.,  as  amended, 
1082;  47  U.S.C.  154,  as  amended. 


§73.202    [Amended] 

2.  Section*73.202(b),  the  Table  of  FM 
Allotments  under  Nevada,  is  amended 
by  adding  Sun  Valley,  Channel  229A. 

Federal  Communications  Commission. 
John  A.  Karousos, 

Chief.  Allocations  Branch.  Policy  and  Rules 

Division.  Mass  Media  Bureau. 

[FR  Doc.  95-14843  Filed  6-16-95;  8:45  am) 

BtLUNO  CODE  6712-01-F 

47  CFR  Part  73 


[MM  Docket  No.  94-84;  RM-8478] 

Radio  Broadcasting  Services;  Driscoll, 
Gregory  and  Robstown,  TX 

agency:  Federal  Communications 
Commission. 

action:  Final  rule. 

summary:  This  document  denies  the 
petition  for  rule  making  filed  by  Cotton 
Broadcasting,  licensee  of  Station 
KMIQ(FM),  Channel  286A.  Robstown, 
Texas,  requesting  the  substitution  of 
Channel  283C3  for  Channel  286A,  the 
reallotment  of  Channel  283C3  from 
Robstown  to  Driscoll,  Texas,  and  the 
deletion  of  vacant  Channel  283A  at 
Gregory,  Texas.  See  59  FR  38950, 
August  1, 1994.  and  60  FR  13947,  March 
15,  1995.  With  this  action,  this 
proceeding  is  terminated. 

EFFECTIVE  DATE:  June  19,  1995. 

FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Blumenthal,  Mass  Media  Bureau,  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  94-84, 
adopted  June  6, 1995,  and  released  June 
13,  1995.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  1919  M  Street,  NW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor, 
ITS,  Inc.,  (202)  857-3800,  2100  M 
Street,  NW.,  Suite  140,  Washington.  DC 
20037. 

List  of  Subjects  in  47  CFR  Fart  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
John  A.  Karousos, 

Chief.  Allocations  Branch.  Policy  and  Rules 

Division.  Mass  Media  Bureau. 

|FR  Doc.  95-14836  Filed  6-16-95:  8:45  am] 

BILUNG  CODE  6712-01-F 


47  CFR  Part  73 

[MM  Docket  No.  95-4;  RM-8S01] 

Radio  Broadcasting  Services; 
Charlotte  Amalie,  VI 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission,  at  the 
request  of  Virgin  Islands  Public 
Television  System,  allots  Channel 
*226A  at  Charlotte  Amalie,  Virgin 
Islands,  and  reserves  it  for 
noncommercial  educational  use.  See  60 
FR  5157,  January  16, 1995.  Channel 
*226A  can  be  allotted  to  Charlotte 
Amalie  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  without  the 
imposition  of  a  site  restriction  at 
petitioner's  requested  site.  The 
coordinates  for  Channel  *226A  at 
Charlotte  Amalie  are  North  Latitude  18- 
21-26  and  West  Longitude  64-56-50. 
With  this  action,  this  proceeding  is 
terminated. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  P.  McDonald,  Mass  Media 
Bureau,  (202)  418-2180. 
DATES:  Effective  July  28, 1995.  The 
window  period  for  filing  applications 
for  Channel  *226A  at  Charlotte  Amalie. 
Virgin  Islands,  will  open  on  July  28, 
1995,  and  close  on  August  28,  1995. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  95-4, 
adopted  June  2, 1995,  and  released  June 
13, 1995.  The  hill  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  1919  M  Street.  NW.. 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy 
contractors.  International  Transcription 
Service,  Inc.,  (202)  857-3800,  2100  M 
Street,  NW.,  Suite  140,  Washington.  DC 
20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— {AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  Sections  303,  48  Stat.,  as 
amended,  1082;  47  U.S.C.  154,  as  amended. 

§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Virgin  Islands,  is 


amended  by  adding  Channel  *226A  at 
Charlotte  Amalie  for  noncommercial 
educational  use. 

Federal  Communications  Commission. 

John  A.  Karousos, 

Chief  Allocations  Branch.  Policy  and  Rules 

Division.  Mass  Media  Bureau. 

[FR  Doc.  95-14840  Filed  6-1&-95;  8:45  am) 

BILUNG  CODE  6712-01-F 


47  CFR  Part  73 

[MM  Docket  No.  95-2;  RM-8502] 

Radio  Broadcasting  Services; 
Charlotte  Amalie,  VI 

agency:  Federal  Communications 

Commission. 

action:  Final  rule. 

summary:  The  Commission,  at  the 
request  of  Virgin  Islands  Youth 
Envelopment  Radio.  Inc.,  allots  Channel 
*275A  at  Charlotte  Amalie,  Virgin 
Islands,  and  reserves  it  for 
noncommercial  educational  use.  See  60 
FR  3613,  January  18, 1995.  Channel 
*275A  can  be  allotted  to  Charlotte 
Amalie  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  10.6  kilometers  (6.6  miles) 
west.  The  coordinates  for  Channel 
*275A  at  Charlotte  Amalie  are  North 
Latitude  18-21-20  and  West  Longitude 
65-01-45.  With  this  action,  this 
proceeding  is  terminated. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  P.  McDonald,  Mass  Media 
Bureau,  (202)  418-2180. 
DATES:  Effective  July  28. 1995.  The 
wrindow  period  for  filing  applications 
for  Channel  *275A  at  Charlotte  Amalie. 
Virgin  Islands,  will  open  on  July  28, 
1995,  and  close  on  August  28, 1995. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  95-2, 
adopted  June  2,  1995,  and  released  June 
13,  1995.  The  full  text  of  this 
tCommission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  1919  M  Street,  NW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 


from  the  Commission's  copy 
contractors.  International  Transcription 
Service.  Inc.,  (202)  857-3800,  2100  M 
Street.  NW..  Suite  140,  Washington,  DC 
20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— {AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  Sections  303,  48  Stat.,  as 
amended,  1082;  47  U.S.C  154,  as  amended. 

§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Virgin  Islands,  is 
amended  by  adding  Qiannel  *275A  at 
Charlotte  Amalie  for  nonconunercial 
educational  use. 

Federal  Communications  Commission. 

John  A.  Karousos, 

Chief.  Allocations  Branch,  Policy  and  Rules 

Division.  Mass  Media  Bureau. 

[FR  Doc.  95-14841  Filed  6-16-95;  8:45  am) 

BILUNG  CODE  6712-01-F 


47  CFR  Part  73 

[MM  Docket  No.  93-201;  RM-8213,  RM- 
8252] 

Radio  Broadcasting  Services;  Walla 
Walla  and  Waitsburg,  WA 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission,  at  the 
request  of  Walla  Walla  Christian 
Broadcasters,  allots  Channel  256A  at 
Walla  Walla,  Washington,  as  the 
community's  fifth  local  commercial  FM 
transmission  service  (RM-8213).  We 
also,  at  the  request  of  Brett  E.  Miller, 
dismiss  the  mutually  exclusive  proposal 
to  allot  Channel  270C3  at  Waitsburg, 
Washington,  as  the  community's  first 
local  aural  transmission  service  (RM- 
8252).  See  58  FR  37696,  July  13,  1993. 
Chaimel  256A  can  be  allotted  to  Walla 
Walla  in  compliance  with  the 


Commission's  minimum  distance 
separation  requirements  without  the 
imposition  of  a  site  restriction.  The 
coordinates  for  Chaimel  256A  at  Walla 
Walla  are  North  Latitude  46-04-12  and 
West  Longitude  118-19-48.  With  this 
action,  this  proceeding  is  terminated. 

DATES:  Effective  July  28, 1995.  The 
window  period  for  filing  applications 
for  Channel  256A  at  Walla  Walla, 
Washington  will  open  on  July  28, 1995, 
and  close  on  August  28,  1995. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Sharon  P.  McDonald,  Mass  Media 
Bureau,  (202)  418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  93-201, 
adopted  June  5, 1995,  and  released  June 
13,  1995.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  1919  M  Street,  NW.. 
Washington.  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
fix>m  the  Commission's  copy 
contractors.  International  Transcription 
Service.  Inc..  (202)  857-3800,  2100  M 
Street,  NW.,  Suite  140,  Washington,  DC 
20037. 

List  ofSubjects  in  47  CFR  Fart  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— {AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  Sections  303,  48  Stat.,  as 
amended,  1082:  47  U.S.C  154,  as  amended. 

§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Washington,  is 
amended  by  adding  Channel  256A  at 
Walla  Walla. 

Federal  Communications  Commission. 

John  A.  Karousos, 

Chief.  Allocations  Branch.  Pol  icy  and  Rules 

Division.  Mass  Media  Bureau. 

[FR  Doc.  95-14844  Filed  6-16-95;  8:45  am] 
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Proposed  Rules 


Federal  Register 
Vol.  60,  No.  117 
Monday.  June  19.  1995 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  pukjiic  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 


14CFRPart39 

pocket  No.  95-ANE-09] 


Airworthiness  Directives;  AlliedSignal 
inc.  TPE331  Series  Turt)oprop  Engines 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). _^_^ 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  AlliedSignal  Inc.  TPE331  series 
turboprop  engines.  This  proposal  would 
establish  cyclic  retirement  lives  for 
certain  compressor  components.  This 
proposal  is  prompted  by  manufacturer's 
engine  testing  and  analysis  that  indicate 
that  if  these  compressor  components 
continue  in  service  without  an 
established  retirement  life, 
accumulative  cyclic  effects  may  result 
in  a  fatigue  failure.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  fatigue  failure  of 
engine  compressor  components  and  an 
inflight  engine  shutdown. 
DATES:  Comments  must  be  received  by 
August  18.  1995. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  New  England 
Region.  Office  of  the  Assistant  Chief 
Counsel.  Attention:  Rules  Docket  No. 
95-ANE-09.  12  New  England  Executive 
Park,  Burlington.  MA  01803-5299. 
Comments  may  be  inspected  at  this 
location  between  8:00  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
AlliedSignal  Engines  Data  Distribution, 
Dept.  6403/2102-lM,  P.O.  Box  29003. 
Phoenix.  AZ  85038-9003;  telephone 
(602)  365-2493.  FAX  (602)  365-2210. 
This  information  may  be  examined  at 
the  FAA,  New  England  Region,  Office  of 


the  Assistant  Chief  Counsel.  12  New 
England  Executive  Park.  Burlington, 
MA. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  Costa.  Aerospace  Engineer,  Los 
Angeles  Aircraft  Certification  Office, 
FAA,  Transport  Airplane  Directorate, 
3960  Paramount  Blvd.,  Lakewood,  CA 
90712-4137;  telephone  (310) 627-5246; 
fax  (310)  627-5210. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to^ 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  95-ANE-09."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  New  England  Region,  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  No.  95-ANE-09, 12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299. 

Discussion 

Following  an  analysis  of  the 
AlliedSignal  Inc.  Model  TPE331-14GR 


and  TPE331-14HR  turboprop  engines 
tieshaf^  aft  thread  form,  the  Federal 
Aviation  Administration  (FAA)  has 
determined  that  main  shouldered  shafts 
(tieshafts)  and  forward  coupling  shafts 
(stub  shafts),  installed  on  AlliedSignal 
Inc.  Models  TPE331-14A,  -14B,  -14F. 
and  -15AW  turboprop  engines,  are 
subject  to  a  fatigue  limit.  Engine  testing 
and  analysis  indicate  that  if  these 
compressor  components,  which  were 
previously  certified  as  having  unlimited 
service  lives,  continue  in  service 
without  established  retirement  lives, 
fatigue  failure  may  result.  This 
condition,  if  not  corrected,  could  result 
in  fatigue  failure  of  engine  compressor 
components  and  an  inflight  engine 
shutdown. 

The  FAA  has  reviewed  and  approved 
the  technical  contents  of  AlliedSignal 
Inc.  Service  Bulletins  (SB's):  No. 
TPE331-A72-7128.  dated  June  10, 1994. 
No.  TPE331-A72-7129.  dated  June  10, 
1994.  and  No.  TPE331-A72-7522.  dated 
February  17,  1995,  that  describe  main 
shouldered  shaft  (tieshaft)  cyclic  life 
limits;  and  No.  TPE331-72-7130,  dated 
June  17, 1994,  No.  TPE331-72-7131. 
dated  June  17.  1994.  and  No.  TPE331- 
72-7523,  dated  February  17,  1995,  that 
describe  forward  coupling  shaft  (stub 
shaft)  cyclic  life  limits. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  fame 
type  design,  the  proposed  AD  would 
establish  cyclic  retirement  lives  for 
main  shouldered  shafts  (tieshafts)  and 
forward  coupling  shafts  (stub  shafts). 
The  actions  would  be  required  to  be 
accomplished  in  accordance  with  the 
SB's  described  previously. 

There  are  approximately  200  engines 
of  the  afi^ected  design  in  the  worldwide 
fleet.  The  FAA  estimates  that  150 
engines  installed  on  aircraft  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  80  work  hours  per  engine 
to  accomplish  the  proposed  actions,  and 
that  the  average  labor  rate  is  $60  per 
work  hour.  Required  parts  would  cost 
approximately  $22,000  per  engine  for 
engines  where  tieshafts  and  stub  shafts 
are  not  serviceable.  Based  on  these 
figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $4,020,000. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 


between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  EXDT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

AlliedSignal  Inc.:  Docket  No.  95-ANE-09. 

Applicability:  AlliedSignal  Inc.  Models 
TPE331-14A,  -14B,  -14F,  and  -15AW 
turboprop  engines,  installed  on'but  not 
limited  to  the  following  aircraft:  Piper  Model 
PA^2-1000  and  Grumman  Model  TS-2A 
(modified  in  accordance  with  Supplemental 
Type  Certificate  SA4837NM). 

Note:  This  AD  applies  to  each  engine 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
engines  that  have  been  modified,  altered,  or 
repaired  so  that  the  j>erformance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 


provided  in  paragraph  (c)  to  request  approval 
from  the  FAA.  This  approval  may  adciress 
either  no  action,  if  the  current  configuration 
eliminates  the  unsafe  condition,  or  different 
actions  necessary  to  address  the  unsafe 
condition  described  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 
effect  of  the  changed  configuration  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  engine  from 
the  applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  fatigue  feilure  of  engine 
compressor  components  and  an  inflight 
engine  shutdown,  accomplish  the  following: 

(a)  For  main  shouldered  shafts  (tieshafts). 
Part  Number  (P/N)  3105102-1,  initiate  a  life 
limited  part  log  card  and  remove  from  service 
in  accordance  with  the  following  schedule 
and  the  following  AlliedSignal  Inc.  Alert 
Service  Bulletins  (ASB's): 

(1)  Determine  QS  for  the  main  shouldered 
shafts  (tieshafts)  as  follows: 

(i)  For  main  shouldered  shafts  (tieshafts) 
installed  in  TPE331-14A  and  -14B  engines, 
in  accordance  with  ASB  No.  TPE331-A72- 

7128,  dated  June  10, 1994. 

(ii)  For  main  shouldered  shafts  (tieshafts) 
installed  in  TPE331-14F  engines,  in 
accordance  with  ASB  No.  TPE331-A72- 

7129.  dated  June  10,  1994. 

(iii)  For  main  shouldered  shafts  (tieshafts) 
installed  in  TPE331-15AW  engines,  in 
accordance  with  ASB  No.  TPE331-  A72- 
7522.  dated  February  17, 1995. 

(2)  For  main  shouldered  shafts  (tieshafts) 
with  greater  than  5,600  cycles  in  service  (QS) 
on  the  effective  date  of  this  airworthiness 
directive  (AD),  or  if  operating  hours  or  cycles 
are  unknown,  remove  from  service  within 
400  CIS  after  the  effective  date  of  this  AD. 

(3)  For  main  shouldered  shafts  (tieshafts) 
with  5,600  or  less  CIS  on  the  effective  date 
of  this  AD,  remove  from  service  prior  to 
accumulating  6,000  CIS. 

(b)  For  forward  coupling  shafts  (stub 
shafts),  P/N  3104281-2,  initiate  a  life  limited 
part  log  card,  reidentify  the  P/N,  serialize  the 
forward  coupling  shaft  (stub  shaft),  at  the 
next  major  f>eriodic  inspection  or  complete 
disassembly  of  the  compressor  module  after 
the  effective  date  of  this  AD.  whichever 
occurs  first,  and  remove  from  service  in 
accordance  with  the  following  AlliedSignal 
Inc.  Service  Bulletins  (SB's): 

(1)  For  forward  coupling  shafts  (stub 
shafts)  installed  in  TPE331-14A  and  -14B 
engines,  in  accordance  with  SB  No.  TPE331- 
72-7130,  dated  June  17. 1994. 

(2)  For  forward  coupling  shafts  (stub 
shafts)  installed  in  TPE331-14F  engines,  in 
accordance  with  SB  No.  TPE331-72-7131, 
dated  June  17. 1994. 

(3)  For  forward  coupling  shafts  (stub 
shafts)  installed  in  TPE331-15AW  engines, 
in  accordance  with  SB  No.  TPE331-72-7523. 
dated  February  17,  1995. 

(4)  Remove  from  service  forward  coupling 
shafts  (stub  shafts)  prior  to  accumulating 
20,000  CIS. 

Note:  For  guidance  on  the  destruction  or 
.marking  of  parts  no  longer  serviceable  for 
aviation  use,  see  Advisory  Circular  21-38, 
dated  )uly  5.  1994. 


(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Los 
Angeles  Aircraft  Certification  Office.  The 
request  should  be  forwarded  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Los  Angeles  Aircraft 
Certiftcation  Office. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  frtira  the  Los  Angeles 
Aircraft  Certification  Office. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197and21.199)to  operate  the  aircraft  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Burlington.  Massachusetts,  on 
June  12, 1995. 
Ronald  L.  Vavruska, 
Acting  Manager.  Engine  and  Pmpeller 
Directorate.  Aircraft  Certification  Service. 
|FR  Doc.  95-14871  Filed  6-16-95;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[KY-67-1-«130b;  FRL-6192-4] 

Approval  and  Promulgation  of 
Implementation  Plans;  Kentucky:  Tide 
V,  Section  507,  Small  Busir>^ss 
Stationary  Source  Technical  and 
Environmental  Compliance  Assistance 
Program 

AGENCY:  Environmental  Protection 
Agency  (EPA) 
ACTION:  Proposed  rule. 

SUMMARY:  The  EPA  proposes  to  approve 
the  State  Implementation  Plan  (SIP) 
revision  submitted  by  the 
Commonwealth  of  Kentucky  for  the 
purpose  of  establishing  a  Small 
Business  Stationary  Source  Technical 
and  Environmental  Compliance 
Assistance  Program  (PROGRAM),  which 
will  be  fully  implemented  by  November 
15, 1994.  In  the  final  rules  section  of 
this  Federal  Register,  the  EPA  is 
approving  the  State's  SIP  revision  as  a 
direct  final  rule  without  prior  proposal 
because  the  Agency  views  this  as  a 
noncontroversial  revision  amendment 
and  anticipates  no  adverse  comments.  A 
detailed  rationale  for  the  approval  is  set 
forth  in  the  direct  final  rule.  If  no 
adverse  comments  are  received  in 
response  to  that  direct  final  rule,  no 
further  activity  is  contemplated  in 
relation  to  this  proposed  rule.  If  EPA 
receives  adverse  comments,  the  direct 
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final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  The  EPA 
will  not  institute  a  second  comment 
period  on  this  document.  Any  parties 
interested  in  commenting  on  this 
document  should  do  so  at  this  time. 
DATES:  To  be  considered,  comments 
must  be  received  by  July  19, 1995. 
ADDRESSES:  Written  comments  should 
be  addressed  to:  Ms.  Kimberly  Bingham. 
Regulatory  Planning  and  Development 
Section.  Air  Programs  Branch,  Air, 
Pesticides  &  Toxics  Management 
Division.  Region  4  Environmental 
Protection  Agency,  345  Courtland 
Street.  NE..  Atlanta,  Georgia  30365. 

Copies  of  the  material  submitted  by 
the  Commonwealth  of  Kentucky  may  be 
examined  during  normal  business  hours 
at  the  following  locations: 
Air  and  Radiation  Docket  and 
Information  Center  (Air  Docket  6102). 
U.S.  Environmental  Protection 
Agency,  401  M  Street,  SW., 
Washington.  DC  20460. 
Environmental  Protection  Agency. 
Region  IV  Air  Programs  Branch,  345 
Courtland  Street.  NE..  Atlanta. 
Georgia  30365. 
Department  for  Environmental 
Protection,  Division  for  Air  Quality, 
803  Schenkel  Lane,  Frankfort. 
Kentucky  40601. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Kimberly  lingham.  Regulatory  Planning 
and  Development  Section.  Air  Programs 
Branch.  Air,  Pesticides  &  Toxics 
Management  Division,  Region  IV 
Environmental  Protection  Agency,  345 
Courtland  Street,  N.E.,  Atlanta,  Georgia 
30365.  The  telephone  number  is  (404) 
347-3555  extension  4195. 
SUPPLEMENTARY  INFORMATION:  For 
additional  information  see  the  direct 
final  rule  which  is  published  in  the 
rules  section  of  this  Federal  Register. 

Dated:  April  10. 1995. 
Patrick  M.  Tobin, 

Acting  Regional  Administrator. 

IFR  Doc.  9S-14449  Filed  6-16-95;  8:45  am] 
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40  CFR  Part  52 
[rX-37-1-6323b:  FRL-5162-1] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  Texas; 
Alternative  Emission  Control  Plan  For 
Shell  Oil  Ckjmpany,  Deer  Park.  TX 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 


SUMMARY:  The  EPA  in  this  action 
proposes  to  approve  the  alternative 
emission  reduction  (bubble)  plan  for  the 
Shell  Oil  Company's  Deer  Park 
manufacturing  complex  as  a  revision  to 
the  Texas  State  Implementation  Plan 
(SIP).  In  the  final  rules  section  of  this 
Federal  Register,  the  EPA  is  approving 
the  State's  SIP  revision  as  a  direct  final 
rule  without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
revision  and  anticipates  no  adverse 
comments.  A  detailed  rationale  for  the 
approval  is  set  forth  in  the  direct  final 
rule.  If  no  adverse  comments  are 
received  in  response  to  this  proposed 
rule,  no  further  activity  is  contemplated 
in  relation  to  this  rule.  If  the  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn,  and  all 
public  comments  will  be  addressed  in  a 
subsequent  final  rule  based  on  this 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  action.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time. 

DATES:  Comments  on  this  proposed  rule 
must  be  received  in  writing  by  July  19, 
1995. 

ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Mr.  Guy 
Donaldson,  Acting  Chief,  Planning 
Section,  at  the  EPA  Regional  Office 
listed  below.  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  following 
locations.  The  interested  persons 
wanting  to  examine  these  documents 
should  make  an  appointment  with  the 
appropriate  office  at  least  twenty-four 
hours  before  the  visiting  day. 
U.S.  Environmental  Protection  Agency, 
Region  6,  Air  Programs  Branch  (6T- 
A).  1445  Ross  Avenue,  suite  700, 
Dallas,  Texas  75202. 
Texas  Natural  Resource  Conservation 
Commission,  12124  Park  35  Circle, 
Austin,  Texas  78753. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Leila  Yim  Surratt  or  Mr.  Herb  Sherrow, 
Planning  Section  (6T-AP),  Air  Programs 
Branch,  EPA  Region  6. 1445  Ross 
■    Avenue,  Dallas,  Texas  75202-2733, 
telephone  (214)  665-7214. 
SUPPLEMENTARY  INFORMATION:  See  the 
information  provided  in  the  direct  final 
action  of  the  same  title  which  is  located 
in  the  final  rules  section  of  this  Federal 
Register. 

Dated:  February  8. 1995. 
William  B.  Hathaway, 
Acting  Regional  Administrator 
IFR  Doc.  95-14853  Filed  6-16-95;  8:45  ami 
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40  CFR  Parts  52  and  81 
[OH5<M-7071;  FRL-6222-81 

Approval  and  Promulgation  of 
Implementation  Plans  and  Designation 
of  Areas  for  Air  Quality  Planning 
Purposes;  Ohio 

AGENCY:  United  States  Environmental 
Protection  Agency. 
ACTION:  Denial  of  comment  period 
extension  on  proposed  rule. 


SUMMARY:  On  May  2,  1995,  the  United 
States  Environmental  Protection  Agency 
(USEPA)  published  a  proposed  rule  (60 
FR  21490)  and  a  direct  final  rule  (60  FR 
21456)  approving  a  request  by  Ohio  to 
redesignate  the  Toledo  ozone 
nonattainment  area  to  attainment  of  the 
National  Ambient  Air  Quality  Standard 
for  ozone,  and  also  approving  the  State's 
maintenance  plan  for  this  area.  Several 
commentors  provided  comments  on  the 
proposed  approval,  and  made  a  general 
request  that  the  USEPA  extend  the 
public  comment  period  on  the 
rulemaking.  One  commentor  requested 
an  extension  of  the  comment  period  so 
that  concerns  about  increased  vehicle 
emissions  caused  by  new  road 
contruction  projects  and  a  possible 
increase  in  highway  tolls  can  be 
evaluated  and  addressed.  The  USEPA  is 
denying  the  extension  requests  for  the 
following  reasons:  Ohio  solicited  public 
comments  on  the  issues  associated  with 
redesignating  the  Toledo  area  in  October 
1993;  the  USEPA  announced  its 
conclusions  regarding  the  request  to  the 
press  6  weeks  before  publishing  the 
action;  justification  was  not  provided 
that  extending  the  comment  period 
would  significantly  enhance  public 
input;  the  USEPA  will  address  the 
commentors'  concerns  in  a  final  rule 
document;  and  no  parties  wishing  to 
actually  make  additional  comments 
were  identified.  The  USEPA  notes  that 
a  public  function  for  the  rulemaking 
package  was  held  on  March  14, 1995,  in 
Toledo,  Ohio,  and  it  was  shown  on 
television  news  programs.  Based  on  the 
factors  discussed  above,  since  the  public 
was  made  aware  of  this  rulemaking 
action,  and  because  no  party  has  sought 
to  submit  comments  after  the  comment 
period,  the  USEPA  does  not  believe  that 
an  extension  of  the  comment  period  is 
warranted.  The  USEPA  is  withdrawing 
the  direct  final  rule  mentioned  above  in 
a  final  rule  published  elsewhere  in  this 
issue  of  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT: 
Angela  Lee,  Regulation  Development 
Section,  Air  Enforcement  Branch  (AE- 
17)),  U.S.  Environmental  Protection 
Agency,  Region  5,  77  West  Jackson 


Boulevard,  Chicago,  Illinois  60604. 
Telephone:  (312)  353-5142. 

Authority:  42  U.S.C.  7401-7671q. 

Dated:  June  7. 1995. 
Valdas  V.  Adamkus. 
Regional  Administrator 
[FR  Doc.  95-14851  Filed  6-16-«5:  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

43  CFR  Part  3150 
[WO-610-4110-02  1A] 
RIN  1004-AC25 

Onshore  Oil  and  Gas  Geophysical 
Exploration 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Advance  notice  of  proposed 

rulemaking. 

SUMMARY:  The  Bureau  of  Land 
Management  gives  notice  of  its  intention 
to  propose  a  rule  to:  Impose  a  fee  to 
recover  costs  incurred  for  processing 
notices  of  intent  to  conduct  onshore  oil 
and  gas  geophysical  exploration;  and 
establish  guidelines  for  charging  fair 
market  value  for  the  use  of  Federal 
lands  during  onshore  oil  and  gas 
geophysical  exploration  operations.  The 
purpose  of  this  notice  is  to  solicit 
comments  to  help  guide  preparation  of 
the  proposed  rule. 

DATES:  Comments  on  the  advance  notice 
of  proposed  rulemaking  must  be 
received  by  August  21,  1995.  Comments 
postmarked  after  this  date  may  not  be 
considered  in  the  preparation  of  the 
proposed  rule. 

ADDRESSES:  Comments  should  be  sent 
to:  Director  (140),  Bureau  of  Land 
Management,  Room  5555,  1849  C  Street, 
N.W.,  Washington.  D.C.  20240. 
Comments  can  also  be  sent  to 
W0l40@attmail.com.  Please  include 
"attn:  AC25"  and  your  name  and  return 
address  in  your  internet  message. 
Comments  will  be  available  for  public 
review  at  the  above  address  during 
regular  business  hours  (7:45  a.m.  to  4:15 
p.m.),  Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT: 
Erick  Kaarlela,  Leader,  Compliance 
Team,  Bureau  of  Land  Management, 
(202)  452-0340. 

SUPPLEMENTARY  INFORMATION:  The  rule 
will  be  proposed  based  on 
recommendations  by  the  Office  of  the 
Inspector  General  (OIG)  for  the 
Department  of  the  Interior.  The  OIG 
recommended  that  the  Bureau  of  Land 


Management:  (1)  impose  a  $500  fee  to 
recover  the  costs  of  processing  a  notice 
of  intent  to  conduct  oil  and  gas 
geophysical  exploration  operations;  and 
(2)  establish  and  implement  procedures 
for  charging  operators  fair  market  value 
for  use  of  Federal  lands  during  onshore 
oil  and  gas  geophysical  exploration  and 
seismic  surveys. 

Office  of  Management  and  Budget 
Circular  No.  A-25,  as  amended  and 
supplemented,  requires  agencies  to 
establish  user  charges  based  on  sound 
management  principles  and,  to  the 
extent  feasible,  in  accordance  with 
commercial  practices.  The  charges  need 
not  be  limited  to  the  recovery  of  costs; 
they  may  also  produce  net  revenues  to 
the  Federal  Government.  The  Federal 
Land  Policy  and  Management  Act 
(FLPMA)  (43  U.S.C.  1701  et  seq.) 
reaffirmed  long-standing  Congressional 
support  of  fair  market  value  as  a  basis 
for  fees.  Section  102(a)  of  FLPMA  (43 
U.S.C.  1701(a))  states  that  it  is  the  policy 
of  the  United  States  that  the  United 
States  must  receive  fair  market  value  for 
the  use  of  the  public  lands  and  their 
resources  unless  otherwise  provided  for 
by  statute.  Section  304  of  FLPMA  (43 
U.S.C.  1734)  authorizes  the  Secretary  to 
establish  reasonable  filing  and  service 
fees  and  reasonable  charges. 

This  advance  notice  ofproposed 
rulemaking  presents  only  a  general 
description  of  the  actions  being 
considered  and  includes  no  regulatory 
text. 

The  Bureau  of  Land  Management 
currently  charges  no  filing  fee  for 
notices  of  intent  (NOI)  for  oil  and  gas 
geophysical  exploration  for  lands 
outside  of  Alaska.  Other  Federal 
agencies,  including  the  Forest  Service, 
the  Fish  and  Wildlife  Service,  and  the 
Bureau  of  Indian  Affairs,  issue  permits 
and  charge  fees  for  oil  and  gas 
geophysical  exploration.  Additionally, 
several  State  governments  charge  fees 
for  geophysical  exploration.  Research 
has  shown  that  BLM  incurs  costs  per 
case  estimated  to  range  from  $450  to 
$1,500  in  processing  and  monitoring 
each  NOI. 

Most  agencies  base  charges  for 
conducting  geophysical  surveys  on  line 
miles  of  the  seismic  survey.  However, 
some  agencies  use  the  number  of  shot 
holes  or  other  criteria  to  calculate  the 
charge  and/or  fee.  Charges  range  from 
nothing  up  to  about  $1,000  per  line 
mile,  with  the  average  being  a  few 
hundred  dollars  per  line  mile. 

In  publishing  tnis  advance  notice  of 
intent  to  propose  rulemaking,  the 
Bureau  of  Land  Management  requests 
information  and  public  comments  on: 

a.  The  effect  of^charging  a  $500  fee  to 
recover  the  cost  of  processing  a  notice 


of  intent  to  conduct  onshore  oil  and  gas 
geophysical  exploration  operations. 

b.  The  effect  of  an  additional  charge 
for  the  use  of  the  surface  of  Federal 
lands  while  conducting  oil  and  gas 
geophysical  surveys.  (The  additional 
charge  would  not  apply  to  a  Federal 
lessee  conducting  such  activities  on  its 
own  leases.) 

c.  The  most  appropriate  method  of 
determining  the  additional  charge  for 
surface  use,  including  the  following 
possibilities: 

1.  Whether  the  surfece  use  charge 
should  be  based  on  a  flat  rate  of  $200 
per  seismic  line  mile  or  fraction  thereof; 

2.  Whether  the  surface  use  charge 
should  be  based  on  the  size  of  the  area 
affected  by  the  survey,  e.g.,  $800  per 
section  or  square  mile  involved. 

3.  Whether  the  surface  use  charge 
options  in  1.  and  2..  above,  should  be 
higher  for  those  seismic  methods 
involving  more  extensive  surface 
disturbance. 

The  public  is  invited  to  raise  any 
additional  issues  of  concern  related  to 
the  proposed  processing  fee  and  suriace 
use  charges  for  geophysical  exploration 
operations,  including  any  other  factors 
that  should  be  considered  in 
determining  the  reasonableness  of  the 
proposed  fee  and  charge. 

The  principal  author  of  this  advance 
notice  of  proposed  rulemaking  is  Gloria 
Jean  Austin  of  the  of  Fluids  Group, 
Compliance  Team,  assisted  by  the  staff 
of  the  Regulatory  Management  Team, 
Bureau  of  Land  Management. 

Dated:  June  13, 1995. 
Sylvia  V.  Baca, 

Acting  Assistant  Secretary  of  the  Interior. 
IFR  Doc.  95-14933  Filed  6-16-95;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  4,  12, 14, 15, 16,  31,  33, 
36,  45,  46,  49,  52,  and  53 

[FAR  Case  94-721] 

RIN  9000-AQ30 

Federal  Acquisition  Regulation;  Truth 
in  Negotiations  Act  and  Related 
Changes 

AGENCIES:  Department  of  Defense  (DOD). 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
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ACTION:  Extension  of  comment  period 
and  notice  of  public  meeting. 

SUMMARY:  This  public  notice  is  issued  to 
familiarize  the  public  with  the  status  of 
the  rulemaking  effort  on  FAR  Case  94- 
721.  Truth  in  Negotiations  Act  and 
Related  Changes  (TINA),  which      ' 
implements  the  Federal  Acquisition 
Streamlining  Act  of  1994  (FASA),  to 
extend  the  period  for  public  comment, 
and  to  provide  notice  of  a  public 
meeting.  The  TINA  drafting  team  has 
made  some  refinements  to  the  proposed 
rule  that  was  published  in  the  January 
6. 1995.  Federal  Register.  The  revised 
coverage  has  been  mailed  to  the  public 
commenters  on  FAR  Case  94-721  and 
copies  may  be  obtained  by  other 
interested  parties. 
DATES:  Comment  Date:  Comments 
should  be  submitted  to  the  FAR 
Secretariat  at  the  address  shovm  below 
on  or  before  July  19. 1995. 

Meeting  Date:  The  meeting  will  le 
held  at  2:00  p.m.  on  July  7, 1995. 
ADDRESSES:  A  copy  of  the  revi.sed 
coverage  may  be  obtained  by  calling  the 
FAR  Secretariat  at  202-501-4755, 
Interested  parties  should  submit  written 
comments  to:  General  Services 
Administration.  FAR  Secretariat  (VR5), 
18th  &  F  Streets.  NW.  Room  403'/. 
Washington.  DC  20405. 

The  public  meeting  will  be  held  at: 
General  Services  Administration. 
National  Capital  Region  Auditorium. 
7th  &  D  Streets.  SW.  Washington,  LlC 
20407.  Please  cite  FAR  case  94-721  in 
all  correspondence  related  to  this  case. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Al  Winston.  Truth  in  Negotiations 
Act  (TINA)  Team  Leader,  at  (703)  602- 
2119  in  reference  to  this  FAR  case.  For 
general  information,  contact  the  FAR 
Secretariat.  Room  4037.  GSA  Building. 
Washington.  DC  20405  (202)  501^755. 
Please  cite  FAR  case  94-721. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

On  January  6. 1995.  a  proposed  rule 
was  published  in  the  Federal  Register 
(60  FR  2282).  The  proposed  rule 
afforded  the  public  a  60  day  comment 
period.  During  that  time,  40 
organizations  submitted  more  than  213 
comments.  A  public  meeting  was  also 
held  on  this  rule  on  February  13.  1995. 
Based  upon  comments  received,  the 
TINA  drafting  team  refined  the 
coverage.  Accordingly,  a  copy  of  revised 
coverage  has  been  mailed  to  previous 
public  commenters  on  FAR  Case  94- 
721.  The  purpose  of  this  notice  is  to 
advise  the  public  generally  of  the 
availability  of  the  revised  coverage  and 
enable  other  interested  parties  to  obtain 


a  copy  by  contacting  the  FAR 
Secretariat. 

B.  Case  Sununary 

FAR  case  94-721  implements 
Sections  1201  through  1210  and 
Sections  1251  and  1252  of  FASA. 
Highlights  include  making  TINA 
requirements  for  civilian  agencies 
substantially  the  same  as  those  for  the 
Department  of  Defense  (increasing  the 
threshold  for  submission  of  "cost  or 
pricing  data"  to  $500,000  and  adding 
penalties  for  defective  pricing). 
Provisions  are  also  included  that 
increase  the  threshold  for  cost  or  pricing 
data  submission  every  5  years  beginning 
October  1.  1995.  New  exceptions  are 
added  to  the  requirement  for  the 
submission  of  "cost  or  pricing  data"  for 
commercial  items;  approval  levels  for 
waivers  are  changed,  and  prohibitions 
are  placed  on  acquiring  "cost  or  pricing 
data"  when  an  exception  applies.  The 
coverage  includes  a  clear  explanation  of 
adequate  price  competition  as  required 
by  the  Act. 

Also,  FAR  coverage  has  been  included 
that  addresses  (1)  "information  other 
than  cost  or  pricing  data",  (2) 
exemptions  based  on  established  catalog 
or  market  price,  (3)  inter-divisional 
transfers  of  commercial  items  at  price, 
and  (4)  price  competition  when  only 
one  offer  has  been  received. 

The  FAR  language  primarily  modifies 
FAR  Part  15,  together  with  associated 
Part  52  clauses  and  Part  53  forms. 
However,  some  coverage  addresses 
contract  clauses  where  threshold 
changes  are  made  in  Part  14  pertaining 
to  sealed  bid  contracting,  and  in  Part  31 
where  the  cost  principle  on  material 
costs  has  been  amended  to  address 
inter-divisional  transfers  of  commercial 
items  at  price.  Additional  miscellaneous 
changes  in  Parts  4. 12. 15, 16,  31,  33.  36. 
45,  46,  49,  and  53  have  also  been 
included. 

When  a  final  rule  is  promulgated,  it 
will  also  supersede  the  earlier  FAR  case 
94-720  that  was  previously  published 
as  an  interim  rule  in  Federal 
Acquisition  Circular  (FAC)  90-22.  FAR 
case  94-720  provided  for  an  immediate 
increase  of  the  threshold  for  "cost  or 
pricing  data"  submission  by  contractors 
to  civilian  agencies  to  $500,000.  FAC 
90-22  (FAR  case  94-720)  also  removed 
the  certification  requirement  of 
commercial  pricing  for  parts  or 
components  for  contractors  doing 
business  with  civilian  agencies. 

C  Summary  of  Changes 

The  following  are  highlights  of 
changes  that  have  been  made  to  the 
proposed  rule  as  a  result  of  the  wo-itten 
comments  received  during  the  comment 


period  and  other  issues  that  were  raised 
at  the  public  hearing  held  on  13 
February  1995: 

•  The  coverage  has  been  edited  to 
improve  readability. 

•  The  hierarchical  policy  at  FAR 
15.802  has  been  clarified  to  ensure  that 
it  is  consistent  with  TINA  and  FASA. 

•  Regulatory  guidance  implementing 
the  catalog  or  market  price  exception  to 
TINA  has  incorporated  more  flexible 
procedures  (See  FAR  52.215-41). 

—The  Standard  Form  (SF)  1412  is 

eliminated. 
— Relational  tests  have  been  eliminated. 
— Disclosure  of  lowest  prices  is  no 

longer  mandated. 
— TINA-based  postaward  audit  access  is 

no  longer  required. 
— Expanded  guidance  is  provided  on 

what  constitutes  substantial  sales. 
— Requirement  for  offerors  to  account 

for  "end  users"  when  addressing  sales 

to  the  general  public  has  been 

eliminated. 
— Reference  to  GSA  certifications  for 

granting  a  prior  exemption  under  FAR 

15.804-l(c)(l)(ii)(B)  is  removed. 

•  Flexibility  in  requesting  an 
exception  to  TINA  is  improved  via  a 
generic  provision  at  FAR  52.215—41  that 
provides  broad  guidelines  on  the  type  of 
data  that  would  be  needed  to  qualify  for 
a  TINA  exception. 

•  A  "Commercial  Item"  definition 
cross-reference  is  given. 

•  A  definition  of  "cost  realism"  has 
been  added. 

•  Additional  data  requirements  have 
been  removed  for  qualification  under 
the  commercial  item  exception  created 
by  FASA  (rebates,  credits,  warranties, 
and  sales  to  resellers). 

•  Expanded  guidance  is  provided  on 
effective  dates  for  certification  of  cost  or 
pricing  data. 

E.  Presentations  at  the  Public  Meeting 

To  allow  the  public  to  present  its 
views  on  the  refinements  to  this 
proposed  rule,  a  public  meeting  will  be 
held  at  the  GSA  National  Capital  Region 
Auditorium  on  July  7, 1995.  Persons  n 
organizations  wishing  to  make 
presentations  will  be  allowed  10 
minutes  to  present  their  views,  provided 
they  notify  the  FAR  Secretariat  at  (202J 
501-4745  and  provide  an  advance  copy 
of  their  remarks  not  later  than  July  5, 
1995. 

Dated:  Junpi"?,  1995. 
Edward  C.  Loeb, 
Deputy  Project  Manager  for  the 
Implementation  of  the  Federal  Acquisition 
Streamlining  Act. 
|FR  Doc.  95-14832  Filed  6-16-95;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  531 

[Docket  No.  95-45;  Notice  1] 

Passenger  Automobile  Average  Fuel 
Economy  Standards;  Proposed 
Decision  To  Grant  Exemption 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA).  DOT. 
ACTION:  Proposed  decision. 

SUMMARY:  This  proposed  decision 
responds  to  a  petition  filed  by  MedNet 
Incorporated  requesting  that  it  be 
exempted  from  the  generally  applicable 
average  fuel  economy  standard  of  27.5 
miles  per  gallon  (mpg)  for  model  years 
1996  through  1998.  and  that  lower 
alternative  standards  be  established.  In 
this  document,  NHTSA  proposes  that 
the  requested  exemption  be  granted  and 
that  an  alternative  standard  of  17.0  mpg 
be  established  for  MY  1996,  MY  1997, 
and  MY  1998,  for  MedNet. 
DATES:  Comments  on  this  proposed 
decision  must  be  received  on  or  before 
August  3,  1995. 

ADDRESSES:  Comments  on  this  proposal 
must  refer  to  the  docket  number  and 
notice  number  in  the  heading  of  this 
notice  and  be  submitted,  preferably  in 
ten  copies,  to:  Docket  Section.  Room 
5109.  National  Highway  Traffic  Safety 
Administration,  400  Seventh  Street, 
S.W..  Washington,  DC  20590.  Docket 
hours  are  9:30  a.m.  to  4  p.m.,  Monday 
through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Henrietta  Spinner.  Office  of  Market 
Incentives,  NHTSA.  400  Seventh  Street. 
SW.  Washington.  DC  20590.  Ms. 
Spinner's  telephone  number  is:  (202) 
366-4802. 

SUPPI.EMENTARY  INFORMATION: 

Statutory  Background 

Pursuant  to  49  U.S.C.  section 
32902(d),  NHTSA  may  exempt  a  low 
volume  manufacturer  of  passenger 
automobiles  from  the  generally 
applicable  average  fuel  economy 
standards  if  NHTSA  concludes  that 
those  standards  are  more  stringent  than 
the  maximum  feasible  average  fuel 
economy  for  that  manufacturer  and  if 
NHTSA  establishes  an  alternative 
standard  for  that  manufacturer  at  its 
maximum  feasible  level.  Under  the 
statute,  a  low  volume  manufacturer  is 
one  that  manufactured  (worldwide) 
fewer  than  10,000  passenger 
automobiles  in  the  second  model  year 
before  the  model  year  for  which  the 


exemption  is  sought  (the  affected  model 
year)  and  that  will  manufacture  fewer 
than  10,000  passenger  automobiles  in 
the  affected  model  year.  In  determining 
the  maximum  feasible  average  fuel 
economy,  the  agency  is  required  under 
49  U.S.C.  32902(0  to  consider: 

(1)  Technological  feasibility 

(2)  Economic  practicability 

(3)  The  effect  of  other  Federal  motor 
vehicle  standards  on  fuel  economy,  and 

(4)  The  need  of  the  Nation  to  conserve 
energy. 

The  statute  at  49  U.S.C.  32902(d)(2) 
permits  NHTSA  to  establish  alternative 
average  fuel  economy  standards 
applicable  to  exempted  low  volume 
manufacturers  in  one  of  three  ways:  (1) 
a  separate  standard  for  each  exempted 
manufacturer;  (2)  a  separate  average  fuel 
economy  standard  applicable  to  each 
class  of  exempted  automobiles  (classes 
would  be  based  on  design,  size,  price, 
or  other  factors);  or  (3)  a  single  standard 
for  all  exempted  manufacturers. 

Background  Information  on  MedNet 

MedNet  Incorporated  (MedNet)  is  a 
small  company  that  will  produce  the 
Dutcher  Paratransit  Vehicle  (PTV). 
Dutcher  Motors.  Inc.  (Dutcher),  the 
previous  manufacturer  of  these  vehicles, 
was  chartered  in  1984  to  manufacture  a 
limited  quantity  of  special  purpose 
vehicles — ^Dutcher  PTV.  Since  its 
establishment,  Dutcher  produced  only 
two  vehicles.  MedNet  recently  acquired 
Dutcher's  assets.  Dutcher's  willingness 
to  sell  to  MedNet  was  based  on  its  own 
inability  to  produce  the  Dutcher  PTV 
vehicles.  MedNet  now  intends  to 
produce  the  Dutcher  PTV.  The  Dutcher 
PTV  is  a  large  passenger  car  intended  to 
be  used  in  providing  transportation  for 
mobility-impaired  individuals.  MedNet 
intends  to  begin  production  of  the 
Dutcher  PTV  in  the  summer  of  1995  and 
anticipates  manufacturing  100,  250.  and 
500  vehicles,  respectively  for  MYs  1996, 
1997, and  1998. 

MedNet's  Petition 

On  June  27,  1994,  MedNet  petitioned 
NHTSA  for  exemption  from  CAFE 
standards  for  model  years  (MYs)  1996, 
1997,  and  1998.  Mec^et's  petition  was 
filed  less  than  24  months  prior  to  the 
begirming  of  model  year  1996  as 
required  by  49  CFR  Part  525.6.  The 
petition  can  be  accepted  late  if  "good 
cause  for  late  submission  is  shown"  as 
stated  in  49  CFR  525.6.  The  reason  for 
MedNet's  late  submission  for  MY  1996 
is  its  recent  acquisition  of  Dutcher 
Motors,  Inc.  (Dutcher)  assets.  Dutcher's 
willingness  to  sell  to  MedNet  was  based 
on  its  own  inability  to  produce  the 
Dutcher  PTV  vehicles.  Thereafter, 
MedNet  relocated  Dutcher's  equipment 


and  parts  from  San  Marcos,  California  to 
Battle  Creek.  Michigan.  Because  of  new 
ownership  and  lack  of  knowledge  of  the 
required  procedures  of  49  CFR  525, 
MedNet  believed  that  it  was  exempted 
from  the  standards  based  on  Dutcher's 
prior  exemption  (56  FR  37478).  Dutcher 
has  filed  several  petitions  requesting 
exemptions  from  the  generally 
applicable  CAFE  standards  for  MYs 
1986-1988  and  MYs  1992-1995. 
Dutcher's  most  recent  petition  was 
submitted  on  December  5. 1990. 
requesting  alternative  standards  for  MYs 
1992-1995.  The  agency  granted  the 
petition  and  established  an  alternate 
standard  of  17.0  miles  per  gallon  (mpg) 
for  MYs  1992-1995. 

Under  the  circumstances  outlined 
above,  NHTSA  determines  good  cause  is 
shown  by  MedNet  for  the  submission  of 
its  untimely  petition. 

Classification  of  Dutcher  PTV  as  a 
Passenger  Automobile 

Due  to  differences  in  the  definitions 
used  by  this  agency  under  the  Cost 
Savings  Act  for  CAFE  purposes  and  the 
Environmental  Protection  Agency  under 
the  Qean  Air  Act  for  emissions  control 
purposes,  the  Dutcher  PTV  is  classified 
differently  by  these  two  agencies.  The 
Environmental  Protection  Agency  (EPA) 
classified  the  predecessor  to  the  Dutcher 
PTV,  the  Transitaxi.  as  a  "light  duty 
truck"  for  emissions  compliance  due  to 
that  model's  derivation  firom  existing 
truck  components.  (40  CFR  86.02-2). 
However,  NHTSA  concluded  that  the 
Transitaxi  was  a  "passenger 
automobile"  for  fuel  economy  purposes. 
Both  the  Transitaxi  and  the  Dutcher 
PTV  are  passenger  automobiles  under 
the  definition  in  49  CFR  523.4  since 
each  transports  not  more  than  10 
individuals  and  does  not  meet  any 
configurational  or  usage  criteria  for  light 
trucks  given  in  49  CFR  523.5.  MedNet 
plans  to  produce  the  Dutcher  PTV 
without  substantial  change  from  the 
design  used  by  Dutcher  for  the 
Transitaxi.  NHTSA  therefore  concludes 
that  the  Dutcher  PTV  to  be  produced  in 
MY's  1996-1998  is  a  "passenger 
automobile"  for  fuel  economy  purposes. 

Methodology  Used  To  Project 
Maximum  Feasible  Average  Fuel 
Economy  Level  for  MedNet 

Baseline  Fuel  Economy 

To  project  the  level  of  fuel  economy 
which  could  be  achieved  by  MedNet  in 
MYs  1996-1998.  the  agency  considered 
whether  there  were  technical  or  other 
improvements  that  would  be  feasible  for 
these  vehicles,  and  whether  or  not  the 
company  currently  plans  to  incorporate 
such  improvements  in  the  vehicles.  The 
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agency  reviewed  the  technological 
feasibility  of  any  changes  and  their 
economic  practicability. 

NHTSA  interprets  "technological 
feasibility"  as  meaning  that  technology 
which  would  be  available  to  MedNet  for 
use  on  its  MY  1996  through  1998 
automobiles,  and  which  would  improve 
the  fuel  economy  of  those  automobiles. 
The  areas  examined  for  technologically 
feasible  improvements  were  weight 
reduction,  aerodynamic  improvements, 
engine  improvements,  drive  line 
improvements,  and  reduced  rolling 
resistance. 

The  agency  interprets  "economic 
practicability"  as  meaning  the  financial 
capability  of  the  manufacturer  to 
improve  its  average  fuel  economy  by 
incorporating  technologically  feasible 
changes  to  its  MYs  1996  through  1998 
automobiles.  In  assuming  that 
capability,  the  agency  has  always 
considered  market  demand  as  an 
implicit  part  of  the  concept  of  economic 
practicability. 

In  accordance  with  the  concerns  of 
economic  practicability,  NHTSA  has 
considered  only  those  improvements 
which  would  be  compatible  with  the 
basic  design  concepts  of  MedNet 
automobiles.  Since  NHTSA  assumes 
that  MedNet  will  continue  to  sell 
vehicles  exclusively  designed  to  be  used 
for  transporting  the  wheelchair  bound 
or  other  mobility-impaired  individuals, 
design  changes  that  would  impair  the 
ability  of  the  vehicle  to  perform  this 
function  were  not  considered.  Such 
changes  to  the  basic  design  would  be 
economically  impracticable  since  they 
might  well  significantly  reduce  the 
demand  for  these  automobiles,  thereby 
reducing  sales  and  causing  significant 
economic  injury  to  the  low  volume 
manufacturer. 

Technology  for  Fuel  Economy 
Improvement 

Due  to  MedNet's  limited  financial 
resources,  small  engineering  staff,  very 
low  production  volume,  and  assemblage 
of  stock  components,  few  opportunities 
for  technological  improvement  for  fuel 
economy  exist.  MedNet  uses  General 
Motors  3.8  liter  electronically  fuel 
injected  V-6  engines  and  four  speed 
automatic  transmissions  for  its  MYs 
1996-1998  prototypes.  Therefore, 
MedNet  depends  entirely  on  the 
supplier  of  the  engine  and  drivetrain  for 
technological  improvements  in  fuel 
efficiency  of  the  engine  and  drivetrain. 

MedNet  uses  a  four-speed  automatic 
transmission  with  lockup  torque 
converter  clutch,  one  of  the  more 
efficient  transmission  designs.  The 
constant  velocity  universal  joints  are  a 
low  friction  design. 


MedNet  incorporates  in  its  Dutcher 
FTV  flush  windows  and  door  handles, 
a  bottom  cover,  and  a  smooth  front 
cowl,  all  of  which  reduce  drag  on  the 
vehicle.  MedNet's  low  dynamometer 
horsepower  setting  for  certification 
testing,  as  shown  in  the  table  below, 
when  compared  to  other  small 
passenger  vans  and  wagons,  illustrates 
^hat  the  Dutcher  FTV  uses  good 
aerodynamic  design  equivalent  to 
current  industry  standards. 


Dynamometer  Setting  Comparison 

Model 

Actual  dyna- 
mometer 
horsepower 

Dutcher  PTV  

12.5 

Ford  Aerostar*  

112 

GM  Astro*    

17.9 

Toyota  Previa'  

Chrysler  Caravan/Voyager'  .. 
Mercurv  Vlllaoer*     

14.0 
11.8 
10.1 

Chevrolet  Caprice  Wagon  .... 

8.5 

*These  vehicles  are  classified  t>y  EPA  as 
light  trucks. 

To  achieve  maximum  weight 
reduction,  the  body  is  made  primarily  of 
fiberglass. 

MedNet's  only  significant  opportunity 
for  improvement  will  be  the  result  of 
any  improvements  which  GM  decides 
for  its  own  purposes  to  make  in  the 
engine  and  drivetrain  it  will  supply  for 
MedNet.  MedNet's  role  will  be  limited 
to  attempting  to  modify  the  drivetrain  to 
meet  emissions  requirements. 

Model  Mix 

Since  only  one  vehicle  model  will  be 
built  forMY's  1996-1998.  the  MedNet 
corporate  average  fuel  economy  is  based 
on  the  fuel  economy  of  that  one  model, 
the  Dutcher  PTV,  and  cannot  be 
averaged  in  with  the  fuel  economy  of 
any  other  models. 

The  Effect  of  Other  Vehicle  Standards 

The  new  more  stringent  California 
emission  standards  enacted  in  MY  1995 
and  the  similarly  stringent  Federal 
Clean  Air  Act  Amendments  will  apply 
in  MY  1996.  MedNet  may  achieve  lower 
fuel  economy  due  to  compliance  with 
these  standards.  In  addition,  a  portion  of 
its  limited  engineering  resources  will 
have  to  be  expended  to  comply  with 
these  more  stringent  emissions 
standards  including,  but  not  limited  to. 
evaporative  emission  standards. 

Federal  safety  standards  also  have  an 
adverse  effect  on  fuel  economy  of 
Dutcher  PTV  vehicles.  These  standards 
include  49  CFR  Part  581  Energy 
absorbing  bumpers,  Standard  No,  214 
Side  impact  protection,  and  Standard 
No.  208,  Occupant  crash  protection. 
These  standards  tend  to  reduce 


achievable  CAFE  levels,  since  they 
result  in  increased  vehicle  weight.  As 
previously  noted,  MedNet  is  a  small 
company,  and  engineering  resources  are 
limited.  Priority  must  be  given  to 
meeting  mandatory  standards  to  remain 
in  the  marketplace. 

The  Need  of  the  Nation  to  Conserve 
Energy 

The  agency  recognizes  there  is  a  need 
to  conserve  energy,  to  promote  energy 
security,  and  to  improve  balance  of 
payments.  However,  as  stated  above. 
NHTSA  has  tentatively  determined  that 
it  is  not  technologically  feasible  or 
economically  practicable  for  MedNet  to 
achieve  an  average  fuel  economy  in 
MYs  1996  through  1998  above  the  levels 
set  forth  in  this  proposed  decision. 
Granting  an  exemption  to  MedNet  and 
setting  an  alternative  standard  at  that 
level  would  result  in  only  a  negligible 
increase  in  fuel  consumption  and  would 
not  affect  the  need  of  the  Nation  to 
conserve  energy. 

Maximum  Feasible  Average  Fuel 
Economy  for  MedNet 

The  agency  has  tentatively  concluded 
that  it  would  not  be  technologically 
feasible  and  economically  practicable 
for  MedNet  to  improve  the  fuel 
economy  of  its  MY  1996  through  1998 
above  an  average  of  17.0  mpg  for  MY 

1996,  17.0  mpg  for  MY  1997,  and  17.0 
mpg  for  MY  1998.  Federal  automobile 
standards  would  not  adversely  affect 
achievable  fuel  economy  beyond  the 
amount  already  factored  into  MedNet's 
projections,  and  the  national  effort  to 
conserve  energy  would  not  be  affected 
by  granting  the  requested  exemption 
and  establishing  an  alternative  standard. 

Consequently,  the  agency  tentatively 
concludes  that  the  maximum  feasible 
average  fuel  economy  for  MedNet  is 
17.0  mpg  in  MY  1996,  17.0  mpg  in  MY 

1997,  and  17.0  mpg  in  MY  1998. 

NHTSA  tentatively  concludes  that  it 
would  be  appropriate  to  establish  a 
separate  standard  for  MedNet  for  the 
following  reasons.  For  MY  1996,  the 
agency  has  already  granted  petitions  for 
an  alternative  standard  of  14.6  mpg  for 
Rolls-Royce.  The  agency  has  also 
received  a  petition  from  Rolls-Royce  for 
an  alternative  standard  for  MY  1997. 
Therefore,  the  agency  cannot  use  the 
second  (class  standards)  or  third  (single 
standard  for  all  exempted 
manufacturers)  approaches  for  MYs 
1996  and  1997.  In  order  to  avoid  undue 
hardship  to  MedNet.  given  its  limited 
ability  to  improve  the  fuel  economy  of 
its  vehicles,  the  use  of  a  single  standard 
will  be  allowed  by  MY  1998  as  well. 


Regulatory  Impact  Analjrses 

NHTSA  has  analyzed  this  proposal 
and  determined  that  neither  Executive 
Order  12866  nor  the  Department  of 
Transportation's  regulatory  policies  and 
procedures  apply.  Under  Executive 
Order  12866,  the  proposal  would  not 
establish  a  "rule."  which  is  defined  in 
the  Executive  Order  as  "an  agency 
statement  of  general  applicability  and 
future  effect."  The  proposed  exemption 
is  not  generally  applicable,  since  it 
would  apply  only  to  MedNet.  Inc.,  as 
discussed  in  this  notice.  Under  DOT 
regulatory  policies  and  procedures,  the 
proposed  exemption  would  not  be  a 
"significant  regulation."  If  the  Executive 
Order  and  the  Departmental  policies 
and  procedures  were  applicable,  the 
agency  would  have  determined  that  this 
proposed  action  is  neither  major  nor 
significant.  The  principal  impact  of  this 
proposal  is  that  the  exempted  company 
would  not  be  required  to  pay  civil 
penalties  if  its  maximum  feasible 
average  fuel  economy  were  achieved, 
and  purchasers  of  those  vehicles  would 
not  have  to  bear  the  burden  of  those 
civil  penalties  in  the  form  of  higher 
prices.  Since  this  proposal  sets  an 
alternative  standard  at  the  level 
determined  to  be  MedNet's  maximum 
feasible  level  for  MYs  1996  through 
1998,  no  fuel  would  be  saved  by 
establishing  a  higher  alternative 
standard.  NHTSA  finds  that  because  of 
the  minuscule  size  of  the  MedNet  fleet, 
that  incremental  usage  of  gasoline  by 
MedNet  customers  would  not  affect  the 
nation's  need  to  conserve  gasoline. 
There  would  not  be  any  impacts  for  the 
public  at  large. 

The  agency  has  also  considered  the 
environmental  implications  of  this 
proposed  exemption  in  accordance  with 
the  National  Environmental  Policy  Act 
and  determined  that  this  proposed 
exemption  if  adopted,  would  not 
significantly  affect  the  human 
environment.  Regardless  of  the  fuel 
economy  of  the  exempted  vehicles,  they 
must  pass  the  emissions  standards 
which  measure  the  amount  of  emissions 
per  mile  traveled.  Thus,  the  quality  of 
the  air  is  not  affected  by  the  proposed 
exemptions  and  alternative  standards. 
Further,  since  the  exempted  passenger 
automobiles  cannot  achieve  better  ftiel 
economy  than  is  proposed  herein, 
granting  these  proposed  exemptions 
would  not  affect  the  amount  of  fuel 
used. 

Interested  persons  are  invited  to 
submit  comments  on  the  proposed 
decision.  It  is  requested  but  not  required 
that  10  copies  be  submitted. 

All  comments  must  not  exceed  15 
pages  in  length  (49  CFR  553.21). 


Necessary  attachments  may  be 
appended  to  these  submissions  without 
regard  to  the  15  page  limit.  This 
limitation  is  intended  to  encourage 
commenters  to  detail  their  primary 
arguments  in  a  concise  fashion. 

If  a  commenter  wishes  to  submit 
certain  information  under  a  claim  of 
confidentiality,  three  copies  of  the 
complete  submission,  including 
purportedly  confidential  business 
information,  should  be  submitted  to  the 
Chief  Counsel,  NHTSA,  at  the  street 
address  given  above,  and  seven  copies 
from  which  the  purportedly  confidential 
business  information  has  been  deleted, 
should  be  submitted  to  the  Docket 
Section.  A  request  for  confidentiality 
should  be  accompanied  by  a  cover  letter 
setting  forth  the  information  specified  in 
the  agency's  confidential  business 
information  regulation.  49  CFR  part  512. 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  indicated  above  for  the  proposal 
will  be  considered,  and  will  be  available 
for  examination  in  the  docket  at  the 
above  address  both  before  and  after  that 
date.  To  the  extent  possible,  comments 
filed  under  the  closing  date  will  also  be 
considered.  Comments  received  too  late 
for  consideration  in  regard  to  the  final 
rule  will  be  considered  as  suggestions 
for  further  rulemaking  action. 
Comments  on  the  proposal  will  be 
available  for  inspection  in  the  docket. 
NHTSA  will  continue  to  file  relevant 
information  as  it  becomes  available  in 
the  docket  after  the  closing  date,  and  it 
is  recommended  that  interested  persons 
continue  to  examine  the  docket  for  new 
material. 

Those  persons  desiring  to  be  notified 
upon  receipt  of  their  comments  in  the 
rules  docket  should  enclose  a  self- 
addressed,  stamped  postcard  in  the 
envelope  with  their  comments.  Upon 
receiving  the  comments,  the  docket 
supervisor  will  return  the  postcard  by 
mail. 

List  of  Subjects  in  49  CFR  Part  531 

Energy  conservation.  Gasoline, 
Imports.  Motor  vehicles. 

In  consideration  of  the  foregoing.  49 
CFR  part  531  would  be  amended  to  read 
as  follows: 

PART  531— [AMENDED] 

1.  The  authority  citation  for  part  531 
would  be  revised  to  read  as  follows: 

Authority:  49  U.S.C.  32902.  delegation  of 
authority  at  49  CFR  1.50. 

2.  In  §  531.5.  the  introductory  text  of 
paragraph  (b)  is  republished  for  the 
convenience  of  the  reader  and 
paragraph  (b)(12)  would  be  added  to 
read  as  follows: 


S  531 .5    Fuel  •conomy  standards. 

(b)  The  following  manufacturers  shall 
comply  with  the  standards  indicated 
below  for  the  specified  model  years: 

•        »        •        *        • 

(12)  MedNet.  Inc. 


Mgdel  year 

Average  fuel 
economy 
standard 

(mites  per  gaJ- 

lOfl) 

1996 

170 

1997 

1998 „ „ 

17.0 
17.0 

Issued  on:  June  14. 1995. 
Barry  Felrice, 

Associate  Administrator  for  Safety 
Performance  Standards. 
(PR  Doc.  95-14904  Filed  6-16-95:  8:45  am| 
BtLUNG  CODE  4t10-6»-P 


49  CFR  Parts  564  and  571 
[Docket  No.  95-47;  Notice  1] 
RIN  2127-AF6S 

Replaceable  Light  Source  Information; 
Federal  Motor  Vehicle  Safety 
Standards  Lamps,  Reflective  Devices, 
and  Associated  Equipment 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
amend  the  Federal  motor  vehicle  safety 
standard  on  lighting  to  allow  high 
intensity  discharge  (HID)  light  sources 
to  be  used  in  replaceable  bulb  headlamp 
systems,  in  addition  to  their  presently- 
allowed  use  in  integral  beam  headlamp 
systems.  Adoption  of  this  amendment 
would  require  corresponding 
amendments  to  part  564.  the  regulation 
under  which  Docket  No.  93-11  was 
established  as  a  dep>ository  for 
replaceable  light  source  information. 
However,  if  the  life  of  the  light  source 
approaches  that  of  the  vehicle,  as  is  the 
case  with  HIDs,  interchangeability  will 
no  longer  be  so  important.  Therefore, 
NHTSA  proposes  adding  regulations 
which  would  allow  a  manufacturer  to 
submit  fewer  items  of  dimensional 
information  if  it  can  demonstrate  that 
the  average  rated  laboratory  life  of  its 
light  source  is  not  less  than  2,000  hours. 
DATES:  Comments  are  due  on  the 
proposal  by  August  18, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  O.  Hardie,  Office  of 
Rulemaking  (202-366-6987). 
SUPPLEMENTARY  INFORMATION:  On  April 
8. 1994.  NHTSA  published  a  notice  in 


31940  Federal  Register  /  Vol.  60.  No.  117  /  Monday.  June  19,  1995  /  Proposed  Rules 


Federal  Register  /  Vol.  60.  No.  117  /  Monday,  June  19,  1995  /  Proposed  Rules 


31941 


the  Federal  Register  calling  attention  to 
four  new  technologies  that  are  being  or 
will  be  used  in  signal  lamps  and 
headlamps  subject  to  Standard  No.  108 
(59  FR  167881.  These  new  signal  lamp 
technologies  are  light-emitting  diodes 
(LEDsl.  miniature  halogen  bulbs,  long 
arc  discharge  bulb  systems  (e.g..  neon 
and  other  gas  filled  tubular  lamps),  and 
short  arc  discharge  bulb  systems.  The 
notice  noted  that  it  is  likely  that  the 
latter  will  be  used  in  headlamps,  too. 

Twenty-five  comments  were  received 
in  response  to  the  notice.  Among  those 
who  commented  were  Ford  Motor 
Company.  General  Motors  Corporation 
(CM).  American  Automobile 
Manufacturers  Association  (AAMA). 
Koito  Manufacturing  Co.  Ltd..  Hewlett- 
Packard.  Hella  KG  Hueck  &  Co.  (Hella). 
Volkswagen  of  America  (VWoA), 
General  Electric  Company  (GE).  OSRAM 
Sylvania,  Inc.  (OSRAM).  Stanley 
Electric  Co.  Ltd.  (Stanley),  and  State 
Farm  Insurance. 

On  the  basis  of  the  comments 
received.  NHTSA  has  decided  to  initiate 
rulemaking  that  would  amend  Standard 
No.  108  so  as  to  allow  replaceable  bulb 
headlamps  to  incorporate  short  arc 
discharge  light  sources.  It  is  terminating 
action  on  the  other  lighting  technologies 
for  the  reasons  explained  below. 

I.  Long  and  Short  Arc  Discharge 
Systems 

With  the  thought  of  developing 
appropriate  amendments  to  Standard 
No.  108  to  facilitate  the  introduction  of 
long  and  short  arc  discharge  technology. 
NHTSA  sought  comments  on  the 
following: 

A.  Identification  of  the  performance 
requirements  and/or  test  procedures 
specified,  or  incorporated  by  reference, 
in  Standard  No.  108  that  should  be 
modified  to  accommodate  the 
installation  of  arc  discharge  light 
sources  in  lamps  required  by  the 
standard. 

B.  Specification  of  the  performance 
requirements  and/or  test  procedures 
that  should  be  added  to  Standard  No. 
108  to  accommodate  the  installation  of 
arc  discharge  light  sources  while 
maintaining  the  present  level  of  safety 
achieved  by  incandescent  filament  light 
sources. 

C.  Identification  of  any  special 
considerations  that  should  be  made  to 
accommodate  the  concept  of  a  single 
light  source  whose  light  is  distributed  to 
the  vehicle's  lamps  by  lamp  pipes,  and 
an  opinion  as  to  whether  it  is  premature 
to  consider  regulation  of  this  concept. 

D.  An  opinion  of  when  Standard  No. 
108  should  be  amended  to 
accommodate  the  use  of  arc  light 
sources  in  production  motor  vehicles. 


These  sources  are  permitted  because 
Standard  No.  108  does  not  specify 
requirements  for  signal  light  sources. 

NHTSA  received  no  specific 
recommendations  on  how  to  amend 
Standard  No.  108  to  facilitate  the  use  of 
long  arc  lighting  technology.  Some 
commenters  noted  that  the  Society  of 
Automotive  Engineers  (SAE)  is  drafting 
a  recommended  practice  for  long  arc 
sources,  but  estimated  that  its 
completion  date  is  well  in  the  future. 
OSRAM"Sylvania  commented  that  it  has 
developed  a  long  arc  (neon)  Center  High 
Mounted  Stop  Lamp  (CHMSL)  that  is 
almost  ready  for  production,  and  it 
recommended  that  NHTSA  amend 
Standard  No.  108  to  state  clearly  that 
long  arc  sources  may  be  tested  as  a 
system  for  compliance  with  Standard 
No.  108  (which  would  allow  testing  with 
the  ballast). 

As  currently  being  develojjed.  long 
arc  technology  such  as  neon  may  be 
used  to  provide  tail,  stop,  and  turn 
signal  lighting.  Long  and  short  arc 
discharge  lamps  are  similar  in  some 
respects.  Both  require  ballasts  to 
transform  the  12.8  volt  vehicle  electrical 
supply  into  an  output  format  necessary 
to  operate  the  discharge  tube  or  bulb. 
Both  operate  at  voltages  substantially 
higher  than  the  nominal  12.8  volts  of  a 
standard  automobile  battery.  The  ballast 
elevates  the  voltage  output  of  the  battery 
to  the  level  required  by  the  lamp. 

NHTSA  wishes  to  assure  OSRAM  that 
Standard  No.  108  already  permits 
testing  of  long  arc  light  sources  with 
their  ballast.  The  agency  interprets 
Paragraph  S5.1.1.16  as  permitting  this. 
This  paragraph  states: 

S5.1.1.16  A  lamp  designed  to  use  a  type  of 
bulb  that  has  not  been  assigned  a  mean 
spherical  candlepower  rating  by  its 
manufacturer  and  is  not  listed  in  SAE 
Standard  1573d,  Lamp  Bulbs  and  Sealed 
Units,  December  1968.  shall  meet  the 
applicable  requirements  of  this  standard 
when  used  with  any  bulb  of  the  type 
specified  by  the  lamp  manufacturer,  operated 
at  the  bulb's  design  voltage.  A  lamp  that 
contains  a  sealed-in  bulb  shall  meet  these 
requirements  with  the  bulb  operated  at  the 
bulb's  design  voltage. 

While  this  does  not  specifically 
mention  long  arc  light  sources  with 
ballasts,  the  second  sentence  does 
address  the  use  of  lamps  with  bulbs  that 
are  "sealed-in"  and  those  in  which  they 
are  not.  If  a  long  arc  lamp  is 
manufactured  with  the  light  source  and 
the  ballast  as  a  sealed  unit  (sealed 
within  tne  lamp),  then  it  would  be 
tested  for  compliance  by  application  of 
the  design  voltrfge  at  the  lamp  leads. 

The  first  sentence  of  S5. 1.1. 16 
addresses  the  situation  where  the  ballast 
is  separate  from  the  lamp  (not  sealed 


within  it)  and  externally  connected  to  it. 
A  long  arc  light  source  is  considered  a 
"bulb"  and  would  be  tested  at  its 
manufacturer's  specified  design  voltage. 
The  allowance  of  long  arc  technology 
for  signal  lamps  may  raise  issues 
relating  to  intensity,  headlamp/daytime 
running  lamp  spacing,  and  aspect  ratio 
because  this  technology  may  result  in 
unique  and  creative  lamp  shapes  and 
design  variations  that  influence  the 
efficacy  of  signal  lamps.  For  example. 
Standard  No.  108  does  not  specify  an 
aspect  ratio  for  stop  lamps.  As  an 
example,  although  a  CHMSL  must  have 
an  effective  projected  luminous  lens 
area  of  not  less  than  4  Vz  square  inches, 
the  requirement  can  be  met  by  both  a 
rectangular  lens  of  2  inches  by  2  V2 
inches  and  one  of  10  inches  by  .45  inch 
because  Standard  No.  108  contains  no 
limitations  on  signal  lamp  length  or 
height. 

Because  the  efficacy  of  long  arc 
technology  for  signal  lamps  is  still  being 
researched,  NHTSA  will  propose  no 
changes  at  this  time,  and  will  seek 
further  information  on  the  issues  of 
lamp  spacing,  effective  luminous  lens 
area,  aspect  ratio  between  lamps, 
appropriate  photometric  requirements, 
and  interchangeability.  It  may  also  be 
necessary  to  obtain  information  from 
manufacturers  regarding  the  operating 
voltage  of  an  arc  lamp  source  as  used  on 
a  motor  vehicle.  This  would  be  for  the 
purpose  of  providing  a  source  voltage 
equivalent  to  the  design  voltage  that  is 
required  for  compliance  testing 
purposes  if  NHTSA  decided  to  perform 
testing  without  the  system's  original 
ballast. 

Short  arc  discharge  headlamp  systems 
are  commonly  referred  to  as  "high 
intensity  discharge"  (HID)  systems. 
Presently,  the  only  HID  application  in 
production  for  lamps  covered  by 
Standard  No.  108  is  in  headlamps,  and 
the  only  way  HID  headlamps  can  be 
used  under  the  standard  is  in  an 
"integral  beam  headlighting  system" 
(Section  S7.4).  Thus,  today,  HID 
headlamps  are  comprised  of  a  headlamp 
body  (including  reflector  and  lens),  a 
small  transparent  envelope  containing  a 
specific  mixture  of  gases  under  high 
pressure  (the  discharge  bulb),  and  an 
electronic  ballast  to  convert  low  voltage 
direct  current  to  a  controlled  output 
high  voltage  direct  or  alternating  current 
to  drive  the  discharge  bulb. 

However,  by  definition  (S4),  an 
integral  beam  headlamp  (including 
those  with  HID  light  sources)  is  one 
with  an  "integral  and  indivisible  optical 
assembly",  and  a  headlamp  that  is  "not 
a  replaceable  bulb  headlamp  *  *  *."  In 
the  event  of  damage  to  one  component, 
such  as  the  lens,  the  entire  unit,  ballast 


and  all,  must  be  replaced.  The  cost  to 
replace  an  integral  beam  HID  headlamp 
is  going  to  be  substantially  higher  than 
the  cost  of  replacing  a  more 
conventional  headlamp.  Ford,  Stanley, 
AAMA,  GM,  and  State  Farm  suggested 
that  NHTSA  could  facifitate  the 
introduction  and  acceptance  of  HID 
headlamp  technology  by  redefining 
them  as  "replaceable  bulb  headlamps" 
so  that  components  could  be 
individually  replaced. 

NHTSA  concurs  with  these 
comments.  There  is  no  safety  reason 
why  HIDs  can't  be  used  as  replaceable 
bulb  headlamps.  Manufacturers  chose 
an  integral-type  design  for  the  initial 
HID  headlamps  as  a  result  of  NHTSA- 
initiated  amendments  to  accommodate 
them  and  facilitate  their  introduction. 
At  that  time,  around  1992,  the  most 
expeditious  manner  was  through  the 
modification  of  the  definition  for 
integral  beam  headlamps,  and  the 
addition  of  combination  headlighting 
systems.  NHTSA  did  not  know  how  to 
define  HID  sources  as  "replaceable  light 
sources." 

GE  espoused  a  contrary  position.  It 
finds  the  relationship  between  the 
ballast  device  for  an  HID  headlamp  and 
the  arc  source  itself  to  be  complex  and 
intricate.  As  more  requirements  (e.g., 
instant  start,  long  life,  color  control)  are 
placed  on  the  system,  the  complexity  of 
the  ballast,  electronics,  and  light 
projection  system  increase  by  an  order 
of  magnitude.  Given  the  present  state  of 
arc  source  technology,  GE  commented 
that  the  industry  must  further  define 
performance  and  other  enhancements 
for  a  "short  arc"  headlamp  and  ballast 
before  rulemaking  for  a  non-integral 
system  is  initiated.  Without  a  firm 
industry  agreement  on  basic  system 
requirements,  GE  concludes  that 
specification  of  the  individual  parts  and 
their  respective  allowable  contribution 
to  system  requirements  is  impossible. 

However,  contrary  to  GE's  argument, 
Ford  presented  a  regulatory  scheme 
with  specific  suggested  amendments  to 
both  Standard  No.  108  and  the 
replaceable  bulb  information  regulation, 
part  564,  the  effect  of  which  would  be 
to  allow  use  of  HIDs  as  replaceable 
headlamp  light  sources  in  a  manner 
which  accommodates  GE's  concern. 
NHTSA  has  reviewed  this  in  great 
detail,  and  tentatively  concludes  that  it, 
for  the  most  part,  sets  forth  a  realistic 
way  in  which  to  treat  HIDs  as 
replaceable  light  headlamp  light 
sources.  Therefore,  the  following 
discussion  is  based  upon  Ford's  specific 
suggestions,  the  European  regulatory 
practice  for  HID  headlamp  sight  sources, 
and  NHTSA 's  responses. 


Proposed  Amendments  to  Standard  No. 
108 

S4    Definitions.  A  "replaceable  light 
source"  is  defined  as  "an  assembly 
consisting  of  a  capsule,  base,  and 
terminals  that  is  designed  to  conform  to 
the  requirements  of  paragraph  S7.7"  of 
Standard  No.  108.  Ford  would  amend 
the  definition  to  include  the  phrase 
"separable  ballast,  if  required."  Because 
HID  headlamps,  unlike  conventional 
replaceable  bulb  units,  are  operable 
through  ballasts.  Ford  believes  that  such 
an  amendment  would  clearly  indicate 
that  HIDs  come  under  the  definition  of 
"replaceable  light  source."  However, 
where  the  ballast  is  separable  and 
physically  located  away  from  the 
headlamp  housing,  it  would  not  be  part 
of  an  "assembly"  of  "capsule,  base,  and 
terminals,"  as  the  term  "assembly"  is 
understood.  NHTSA  has  tentatively 
concluded  that  there  is  a  better 
approach,  comprised  of  two  parts.  The 
first  is  to  retain  the  existing  definition 
and  propose  amendments  of  paragraph 
S7.7  pertinent  to  HID  light  sources,  thus 
tying  it  in  with  the  definition  of 
"replaceable  light  source",  as  quoted 
above.  The  second  is  to  propose  an 
amendment  of  part  564  which  would 
allow  the  submittal  of  ballast 
information  to  Docket  No.  93-11. 
Section  LX  of  Part  564  appears  an 
appropriate  place  for  the  listing  of  other 
dimensions  or  performance 
specifications  necessary  for  light 
sources  and  ballast  interchangeability 
purposes  that  are  not  listed  in  other 
places  within  appendix  A.  For  this 
reason  also,  an  HID  assembly  would  be 
a  "replaceable  light  source." 

S5.5.8    This  paragraph  specifies,  in 
part,  that  in  an  integral  beam 
headlighting  system  meeting  integral 
beam  headlighting  photometries,  the 
lower  beam  headlamps  shall  be  wired  to 
remain  permanently  activated  when  the 
upper  beam  headlamps  are  activated. 
Ford  would  add  lower  beam  headlamps 
"incorporating  non-filament  light 
sources"  and  meeting  replaceable  bulb 
headlighting  photometries. 

NHTSA  believes  that  this  approach 
would  unnecessarily  discriminate 
between  filament  and  non-filament  light 
sources,  and  that  adopting  the  definition 
of  "filament"  shown  below  would 
supersede  the  need  to  specify  "non- 
filament  light  sources".  This  means  that 
an  amendment  of  S5.5.8  would  not  be 
needed  as  Figure  15  already  specifically 
allows  the  lower  beam  headlamps  of 
four-lamp  replaceable  light  source 
headlamp  systems  to  remain  activated 
when  the  upper  beams  are  operated. 
Although  Figure  17  is  silent  on  the 
point,  this  silence  has  the  effect  of  not 


specifying  how  the  lower  or  upper  beam 
is  generated  by  the  headlamp.  Thus,  the 
lower  beams  of  two-lamp  replaceable 
light  source  headlamp  systems  can 
remain  activated  when  the  upper  beams 
are  selected. 

The  definition  that  appears 
appropriate  to  NHTSA  is: 

"Filament"  means  that  part  of  the  light 
source  or  light  emitting  element(s),  such  as 
a  resistive  element,  the  excited  portion  of  a 
specific  mixture  of  gases  under  pressure,  or 
any  part  ofx)ther  energy  conversion  sources, 
that  generated  radiant  energy  which  can  be 
seen. 

S7.5(e)(3)(ii).  This  relates  to  headlamp 
systems  comprised  of  four  replaceable 
bulb  headlamps.  Ford's  recommended 
revision  to  this  paragraph  would  limit 
how  replaceable  light  source  headlamps 
may  produce  the  upper  beam,  as  it 
would  require  the  HID  lower  beam  to 
remain  on  when  the  upper  beam  is 
selected.  While  this  is  what  proposed 
changes  to  European  law  may  require 
and  indeed  may  be  what  most 
manufacturers  would  choose  to  do. 
Standard  No.  108  presently  permits  the 
lower  beam  to  remain  on  when  the 
upper  beam  is  used,  but  does  not 
require  it.  The  reason  that  a 
manufacturer  might  choose  to  leave  the 
lower  beam  HID  source  on  is  that  it  is 
technically  complex  and  expensive  to 
design  HIDs  that,  if  extinguished,  will 
quickly  re-arc  after  being  extinguished 
during  beam  switching.  If  the  HID  had 
difficulty  reestablishing  an  arc  after 
switching  from  the  upper  beam,  the 
headjamp  would  not  produce  light,  a 
high  risk  situation,  even  if  possibly  a 
transient  one.  Given  the  liabilities 
inherent  in  such  an  instance,  NHTSA 
anticipates  that  m^ufacturers  will 
provide  systems  in  which  an  HID  lower 
beam  remains  activated  during  upper 
beam  use. 

Because  S7.5(e)(3)(ii)  allows  the 
manufacturer  of  a  vehicle  with 
replaceable  bulb  headlamp  systems  a 
choice  of  whether  or  not  to  extinguish 
the  lower  beam  while  the  upper  beam 
is  activated,  it  provides  maximum 
flexibility  for  designers  of  replaceable 
bulb  headlamp  systems,  whether  or  not 
they  incorporate  lower  beam  HIDs. 
NHTSA  believes  that  as  long  as  an  HID 
headlamp  complies  with  applicable 
photometric  requirements,  it  should  be 
allowed  to  use  present  headlamp 
configurations  without  restriction. 

New  paragraph  S7.5(e)(3)(iii).  Ford 
would  add  a  new  paragraph 
S7.5(e)(3)(iii)  relating  to  four  lamp 
replaceable  bulb  headlamp  systems  to 
read: 

The  upper  beam  of  a  headlamp  system 
'whose  lower  beam  headlamps  are  equipped 
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with  non-filament  type  replaceable  light 
sources  shall  be  prciiduced  by  all  four 
headlamps,  designed  to  conform  to  the  upper 
beam  requirements  of  Figure  15 A. 

This  paragraph  would  limit  how  HID 
light  source  headlamps  could  be  used  in 
a  system  with  non-HID  replaceable  light 
source  types  in  the  same  way  as  Ford's 
suggested  revisions  to  S7.5(e)(3){ii).  For 
this  reason,  NHTSA  disagrees  with  this 
suggestion. 

In  addition,  Ford's  suggested 
paragraph  would  permit  the  use  of  a 
headlamp  whose  performance  is  not 
specified  by  Standard  No.  108.  This 
could  occur  because  Ford  would  require 
that  the  "upper  beam"  be  produced  by 
all  four  headlamps  and  that  the  "beam" 
(not  the  headlamp)  be  designed  to 
conform  to  the  requirements  of  Figure 
15A.  Requiring  the  "beam"  from  all  four 
headlamps  to  meet  the  photometric 
requirements  of  Figure  15A  is  quite 
different  from  the  current  requirement 
that  the  upper  beam  headlamp  system 
independently  meet  Figure  15A. 
Because  Ford's  suggestion  does  not 
specify  the  apportionment  of 
photometry  between  the  headlamps 
necessary  to  produce  the  "beam",  it 
would  appear  to  restrict  the  replacement 
market  to  original  equipment 
manufacturers,  as  well  as  potentially 
allowing  replacement  headlamps  with 
inadequate  illumination  or  disabling 
glare.  Hence.  NHTSA  is  not  proposing 
Ford's  suggested  paragraph. 

Paragraph  S7.7(g).  This  paragraph 
requires  replaceable  light  sources  to  be 
designed  to  conform  to  the  information 
on  file  in  part  564.  Ford  would  modify 
the  phrase  "replaceable  light  source"  by 
adding  after  it  "in  conjunction  with  its 
ballast,  if  any  is  specified  in  part  564  for 
its  operation."  NHTSA  does  not  believe 
that  an  amendment  is  required.  The 
ballast  information  will  be  part  of  the 
information  on  file  in  part  564  and  no 
specific  reference  to  it  is  needed. 

Paragraph  S7.7(h).  This  paragraph 
requires  marking  of  replaceable  light 
sources  in  specified  ways.  Ford  would 
add  eight  specific  requirements  for 
ballast  marking:  name  or  logo  of  the 
ballast  manufacturer,  the  ballast  part 
number  or  other  unique  identifier,  the 
part  number  or  other  unique 
identification  of  the  non-filament  type 
light  source  for  which  the  ballast  is 
designed,  identification  of  the 
designated  Fart  564  discharge  sources 
that  the  ballast  is  designed  to  power, 
and  the  rated  laboratory  life  of  the 
ballast/discharge  bulb  combination  for 
each  bulb  so  identified,  shock  hazard 
warning  (see  discussion  below),  watts 
and  voltage  information,  the  date  of 
manufacture,  and  the  DOT  symbol. 


NHTSA  agrees  with  this  suggestion, 
but  is  proposing  a  new  section  S7.7(l) 
for  ballast  alone.  With  one  exception,  it 
is  consistent  with  the  existing 
requirement  for  replaceable  light 
sources.  That  exception  is  the 
identification  and  documentation  of 
rated  laboratory  life.  With  respect  to 
other  replaceable  light  sources,  NHTSA 
has  previously  decided  that  requiring 
this  information  is  an  unjustifiable  and 
unnecessary  burden.  However,  the 
advent  of  HID  technology  has  caused 
NHTSA  to  rethink  this  issue  as  it  relates 
to  Ford's  suggestion  for  reasons  to  be 
explained  below  in  the  discussion  of 
proposed  amendments  to  part  564. 

Paragraph  S7.7(i).  This  paragraph 
relates  to  seasoning  of  the  filament  of  a 
replaceable  light  source  before 
measurement  of  maximum  power  and 
luminous  flux.  Consistent  with  its 
earlier  recommendations.  Ford  would 
add  "filament  tyf)e"  before  "replaceable 
light  source."  Since  the  seasoning 
procedures  are  different  for  filament 
type  and  arc  type  light  sources,  NHTSA 
agrees  that  there  is  a  distinction. 
However,  because  of  the  definition  of 
filament  that  has  been  proposed, 
NHTSA  is  proposing  to  revise  S7.7(i)  to 
apply  to  the  seasoning  of  "a  replaceable 
light  source"  rather  than  to  "the 
filament."  This  would  be  followed  by 
two  new  subparagraphs,  S7.7(i)(l), 
which  would  apply  to  light  sources  with 
resistive  element  type  filaments,  and 
S7.7(i)(2),  which  would  apply  to  light 
sources  using  excited  gas  mixtures  as 
filaments.  This  also  accords  with 
recommendations  made  by  Ford.  As  for 
seasoning  of  light  sources  using  "other 
energy  conversion  sources",  NHTSA 
solicits  comments  on  what  these  sources 
might  be  and  the  procedure  that  would 
be  appropriate  for  their  seasoning. 
Comments  should  also  address  an 
alternative  to  S7.7.(i)  for  "other  energy 
conversion  sources"  of  including 
seasoning  information  as  an  item  of 
information  in  appendix  B. 

The  reader  should  note  that,  under 
NHTSA's  published  proposal  to  transfer 
HB  type  light  sources  to  part  564  (60  FR 
14247,  March  16, 1995),  paragraph 
S7.7(i)  would  become  paragraph  S7.7(b), 
with  no  substantive  change  in  it.  For  the 
same  reason,  proposed  new  paragraph 
S7.7(l)  would  be  adopted  as  paragraph 
S7.7(d). 

S8     Tests  and  Procedures  for  Integral 
Beam  and  Replaceable  Bulb 
Headlighting  Systems.  Ford  would  add 
"Ballasts  required  to  operate  non- 
filament  type  light  sources  shall  be 
included  in  the  tests  specified"  in  S8. 
NHTSA  concurs  but,  in  its  proposal,  has 
substituted  "specific  gas  mixture"  for 
"non-filament  type." 


Other  Issues  Associated  with  Short 
Arc  Discharge  Lighting  Systems.  Two 
other  issues  associated  with  HID 
headlamp  light  source  use  are  electrical 
shock  resulting  from  contact  with  the 
high  voltages  used  to  energize  the  light 
source,  and  potential  health  hazards 
resulting  from  ultraviolet  (UV) 
radiation. 

Severe  electrical  shock  is  a  potential 
hazard  because  of  the  high  voltage 
generated  by  the  HID  system  ballast.  A 
voltage  that  is  higher  than  that  which  is 
normally  produced  by  the  motor 
vehicle's  standard  battery  is  necessary 
to  operate  an  HID  system.  NHTSA 
believes  that  manufacturers  vvill  design 
appropriate  levels  of  safety  into  their 
HID  systems  because  of  competitive 
market  pressures  and  product  liability 
concerns.  For  this  reason,  the  only 
regulatory  requirement  that  NHTSA  is 
proposing  that  addresses  this  issue  is 
the  marking  of  the  ballast  with  an 
appropriate  warning. 

Because  HID  light  sources  produce 
UV  energy,  there  is  the  potential  for 
damage  to  ocular  tissues  and  skin  from 
radiation  in  the  spectral  region  between 
200  and  400  nm.  Exposure  could  arise 
from  a  defect  in  the  system  or  as  a  result 
of  a  crash  and  damage  to  it.  Exposure 
could  also  occur  in  the  course  of 
headlamp  repair.  At  the  present  time,  it 
appears  likely  that  the  plastic  lenses  on 
HID  headlamps  will  filter  UV  energy, 
that  they  will  be  given  a  protective 
coating  that  will  minimize  UV  emission 
during  normal  operation,  or  that  UV 
filters  integral  to  the  HID  light  source 
envelope  will  be  used.  Thus,  there 
appears  no  need  to  regulate.  However, 
NHTSA  intends  to  monitor  the  issue 
and  will  propose  rulemaking  if  it 
appears  required  for  health  and  safety. 

Proposed  Amendments  to  Part  564 

General.  Ford  would  replace  all 
references  to  "filament"  with  "filament 
or  discharge  arc."  However,  this  is 
unnecessary.  If  NHTSA  adopts  the 
definition  of  "filament"  that  has  been 
proposed  to  be  added  to  Standard  No. 
108,  it  will  apply  to  part  564  under 
§  564.4  which  incorporates  definitions 
used  in  other  regulations. 

Section  DC  of  appendix  A.  Ford  would 
add  the  word  "Identification"  to  the 
text.  NHTSA  concurs.  If  a  ballast  is 
required  for  operation.  Section  IX  would 
also  require  a  manufacturer  to  provide 
a  complete  listing  of  the  requirements 
and  parameters  between  the  light  source 
and  ballast,  and  ballast  and  the  vehicle. 

Proposed  appendix  B.  The  purpose  of 
Appendix  A  of  part  564  is  to  ensure  that 
afiermarket  replaceable  light  sources  are 
interchangeable  with  their  original 
equipment  counterparts  so  that  they 


may  be  easily  replaced.  But  the 
importance  of  interchangeability 
diminishes  but  is  not  eliminated  if  the 
life  of  the  light  source  is  such  that  it 
approaches  the  life  of  the  lens  reflector 
unit  in  which  it  is  installed. 
Manufacturers  expect  this  to  be  for  the 
life  of  the  vehicle.  This  is  a  chief  feature 
of  HID  light  sources.  Thus,  NHTSA 
might  be  wiling  to  accept  rated  average 
laboratory  life  information 
demonstrating  long  life  as  a  tradeoff  for 
detailed  interchangeability  information 
such  as  dimensions  relating  to  the 
interface  of  the  light  source  to  the 
ballast.' 

To  explain,  barring  damage,  a  lens 
reflector  unit  ought  to  last  the  life  of  a 
motor  vehicle  because  of  its  certification 
of  conformance  to  the  environmental 
test  requirements  set  out  in  Standard 
No.  108.  The  task,  then,  is  to  design  a 
light  source  with  an  equivalent  life 
expectancy.  Although  industry  views  10 
years  as  the  average  life  of  a  vehicle,  it 
is  not  uncommon  to  see  in  daily  service 
those  that  are  from  10  to  15  years  old. 
NHTSA  believes  that  non-HID  light 
sources  used  in  today's  headlamps  have 
a  rated  average  laboratory  life  of  300  to 
500  hours.  Thus,  one  wiUi  a  minimum 
rated  life  of  2,000  hours  represents  a 
four-fold  to  six-fold  plus  increase  in  the 
life  of  a  headlamp  light  source.  Use  of 
such  a  light  source  would  significantly 
reduce  the  need  to  replace  headlamp 
light  sources  over  the  life  of  a  vehicle. 

This  trade  off  could  be  accomplished 
by  adding  appendix  B  to  part  564,  to 
serve  as  a  repository  for  information  on 
long-life  light  sources.  To  NHTSA,  a 
long-life  light  source  is  one  with  a  rated 
average  laboratory  life  of  not  less  than 
2,000  hours.  This  figure  represents  the 
design  target  that  industry  uses  today  in 
developing  long-life  light  sources,  and 
has  been  provided  to  NHTSA  in 
industry  comments  on  related 
rulemakings.  The  manufacturer  of  such 
a  light  source  would  provide  the  lesser 
amount  of  information  that  would  be 
required  by  appendix  B,  but,  at  its 
option,  could  make  its  submission 
under  Appendix  A.  The  reader  is 
reminded  that,  in  either  event,  a 
replaceable  light  source  which  is  the 
subject  of  information  submitted  to 
Docket  No.  93-11  is  required  to  comply 
with  Standard  No.  108. 

To  conform  part  564  to  this  view, 
NHTSA  would  amend  §  564.2  Purpose 
to  clarify  that  the  existing  purpose 


■  A  nnanufacturer  "rates"  the  design  "life"  of  a 
light  source  by  "laboratory"  tests  of  a  large  number 
of  units  that  are  activated  under  identical  and  ideal 
lest  conditions  of  temperature,  humidity,  lack  of 
vibration,  etc.  When  the  test  sources  have  been  run 
to  burn  out.  the  manufacturer  lakes  the  total  time 
data  and  determines  the  "average"  in  hours. 


applies  to  appendix  A,  and  that  a  new 
one  would  apply  to  appendix  B. 
Language  relating  to  rated  average 
laboratory  life  would  be  added  where 
appropriate  to  implement  the  purpose  of 
appendix  B. 

"The  reader  should  note  that  the 
proposed  conforming  amendments  to 
§  564.5  (a)  and  (c)  reflect  the  agency's 
recent  proposal  to  amend  paragraph 
S7.7  of  Standard  No.  108  and  §  564.5  (a) 
and  (c)  to  transfer  HB  type  replaceable 
light  sources  to  Docket  No.  93-11  (60  FR 
14247). 

II.  LEDs  and  Miniature  Halogen  Bulbs 

The  reader  is  referred  to  the  NPRM  for 
a  full  discussion  of  the  issues  raised  by 
NHTSA.  Because  the  agency  has 
decided  to  terminate  rulemaking  on 
light-emitting  diodes  (LEDs)  and 
miniature  halogen  bulbs  for  the  reasons 
discussed  below,  it  is  also  deferring  any 
extended  published  analysis  of  the 
comments  received  on  these  issues  until 
such  time  as  it  may  decide  to  reinitiate 
rulemaking  on  this  topic. 

NHTSA  asked  for  recommendations 
as  to  how  it  might  specify  a  means  of 
determining  the  number  of  "equivalent" 
compartments  for  lamps  equipped  with 
LEDs.  AAMA,  Ford,  and  GM  thought  it 
premature  for  the  agency  to  specify 
unique  requirements  for  lamps 
equipped  with  distributive  light  sources 
until  studies  can  be  completed  to  assess 
concerns  regarding  possible  perceptions 
with  respect  to  brightness.  These 
studies,  in  AAMA's  estimate,  would 
take  six  months  to  a  year.  During  that 
time,  its  member  companies  could 
gather  data  on  intensity,  brightness  and 
dimensional  features  (e.g.,  aspect  ratio) 
of  signal  and  marking  lamps  of  recent 
model  vehicles.  Similar  comments  came 
from  Ford  and  GM.  Other  commenters 
did  not  reach  a  consensus  on  whether 
SAE  J1889  would  be  an  appropriate 
specification  for  LEDs. 

Based  upon  these  comments,  NHTSA 
has  concluded  that  there  is  a  great 
amount  of  uncertainty  within  the 
lighting  community  about  the  best 
method  of  regulating  the  photometric 
requirements  of  non-traditional  light 
sources  for  signal  and  marking  lamps.  In 
view  of  these  uncertainties  and  a  lack  of 
consensus  among  the  commenters  on 
methods  of  equivalent 
compartmentalization,  NHTSA  has 
decided  not  to  pursue  further 
rulemaking  at  this  time.  For  this  reason, 
it  is  appropriate  also  not  to  pursue  the 
issue  of  test  methods  for  LEDs  and 
miniature  type  light  sources.  However, 
the  docket  will  remain  open  to  accept 
comments  about  these  issues,  and 
NHTSA  may  reinitiate  rulemaking  at  a 


time  when  a  more  definite  outcome 
appears  feasible. 

Request  for  Comments 

Interested  persons  are  invited  to 
submit  comments  on  the  proposal.  It  is 
requested  but  not  required  that  10 
copies  be  submitted. 

AH  comments  must  not  exceed  15 
pages  in  length.  (49  CFR  553.21). 
Necessary  attachments  may  be 
appended  to  these  submissions  without 
regard  to  the  15-page  limit.  This 
limitation  is  intended  to  encourage 
commenters  to  detail  their  primary 
arguments  in  a  concise  fashion. 

If  a  commenter  wishes  to  submit 
certain  information  under  a  claim  of 
confidentiality,  three  copies  of  the 
complete  submission,  including 
purportedly  confidential  business 
information,  should  be  submitted  to  the 
Chief  Counsel,  NHTSA,  at  the  street 
address  given  above,  and  seven  copies 
from  which  the  purportedly  confidential 
information  has  been  deleted  should  be 
submitted  to  the  Docket  Section.  A 
request  for  confidentiality  should  be 
accompanied  by  a  cover  letter  setting 
forth  the  information  specified  in  the 
agency's  confidential  business 
information  regulation.  49  CFR  Part  512. 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  for  the 
proposal  will  be  considered,  and  will  be 
available  for  examination  in  the  docket 
at  the  above  address  both  before  and 
after  that  date.  To  the  extent  possible, 
comments  filed  after  the  closing  date 
will  also  be  considered.  Comments 
received  too  late  for  consideration  in 
regard  to  the  final  rule  will  be 
considered  as  suggestions  for  further 
rulemaking  action.  Comments  on  the 
proposal  will  be  available  for  inspection 
in  the  docket.  The  NHTSA  will  continue 
to  file  relevant  information  as  it 
becomes  available  in  the  docket  after  the 
closing  date,  and  it  is  recommended  that 
interested  persons  continue  to  examine 
the  docket  for  new  material. 

Those  persons  desiring  to  be  notified 
upon  receipt  of  their  comments  in  the 
rules  docket  should  enclose  a  self- 
addressed,  stamped  postcard  in  the 
envelope  with  their  comments.  Upon 
receiving  the  comments,  the  docket 
supervisor  will  retiun  the  postcard  by 
mail. 

E£fiective  Date 

Since  the  final  rule  would  not  impose 
any  additional  burden  and  is  intended 
to  afford  an  alternative  to  existing 
requirements,  it  is  hereby  tentatively 
found  that  an  effective  date  earlier  than 
180  days  after  issuance  of  the  final  rule 
is  in  the  public  interest.  The  final  rule 
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would  be  effective  30  days  after  its 
publication  in  the  Federal  Register. 

Rulemaking  Analyses 

Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

This  rulemaking  action  has  not  been 
reviewed  under  Executive  Order  12866. 
It  has  been  determined  that  the 
rulemaking  action  is  not  significant 
under  Department  of  Transportation 
regulatory  policies  and  procedures.  The 
effect  of  the  rulemaking  action  would  be 
to  allow  an  alternative  headlighting 
system.  It  would  not  impose  any 
additional  burden  upon  any  person.  A 
final  rule  based  on  such  an  action 
would  reduce  costs  both  to 
manufacturers  and  consumers.  Because 
ballasts  would  no  longer  have  to  be 
integral  with  the  light  source, 
manufacturers  could  use  a  simpler,  less 
expensive  connector  Consumers  could 
replace  separate  elements  of  an  HID- 
replaceable  light  source  headlamp 
system  as  compared  with  the  present 
regulation  which  requires  replacement 
of  the  whole  unit.  Impacts  of  the  rule 
are,  therefore,  so  minimal  as  not  to 
warrant  preparation  of  a  full  regulatory 
evaluation. 

Regulatory  Flexibility  Act 

The  agency  has  also  considered  the 
effects  of  this  rulemaking  action  in 
relation  to  the  Regulatory  Flexibility 
Act.  I  certify  that  this  rulemaking  action 
would  not  have  a  significant  economic 
effect  upon  a  substantial  number  of 
small  entities.  Motor  vehicle  and 
lighting  equipment  manufacturers  are 
generally  not  small  businesses  within 
the  meaning  of  the  Regulatory 
Flexibility  Act.  Further,  small 
organizations  and  governmental 
jurisdictions  would  not  be  significantly 
affected  as  the  price  of  new  motor 
vehicles  should  not  be  impacted. 
Accordingly,  no  Regulatory  Flexibility 
Analysis  has  been  prepared. 

Executive  Order  12612  (Federalism) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612  on  "Federalism."  It  has  been 
determined  that  the  rulemaking  action 
does  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Fedbialism  Assessment. 

National  Environmental  Policy  Act 

NHTSA  has  analyzed  this  rulemaking 
action  for  purposes  of  the  National 
Environmental  Policy  Act.  The 
rulemaking  action  would  not  have  a 
significant  effect  upon  the  environment 
as  it  does  not  affect  the  present  method 


of  manufacturing  motor  vehicle  lighting 
equipment. 

Civil  Justice  Reform 

This  rulemaking  action  would  not 
have  any  retrbactive  effect.  Under  49 
U.S.C.  30103.  whenever  a  Federal  motor 
vehicle  safety  standard  is  in  effect,  a 
state  may  not  adopt  or  maintain  a  safety 
standard  applicable  to  the  same  aspect 
of  performance  which  is  not  identical  to 
the  Federal  standard.  Under  49  U.S.C. 
30163,  a  procedure  is  set  forth  for 
judicial  review  of  final  rules 
establishing,  amending,  or  revoking 
Federal  motor  vehicle  safety  standards. 
That  section  does  not  require 
submission  of  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  parties  may  file  suit 
in  court. 

Paperwork  Reduction  Act 

The  reporting  and  recordkeeping 
requirement  associated  with  part  564 
have  been  approved  by  the  Office  and 
Management  and  Budget  in  accordance 
with  44  U.S.C.  chapter  35.  The  OMB 
control  number  is  2127-0563. 

List  of  Subjects  in  49  CFR  Parts  564  and 
571 

Imports,  Motor  vehicle  safety.  Motor 
vehicles. 

In  consideration  of  the  foregoing,  it  is 
proposed  that  49  CFR  part  564  be 
amended  as  follows: 

PART  564— REPLACEABLE  UGHT 
SOURCE  INFORMATION 

1.  The  authority  citation  for  part  564 
would  continue  to  read  as  follows: 

Authority:  49  U.S.C.  322,  30111,  30115, 
30117,  30166:  delegation  of  authority  at  49 
CFR  1.50. 

2.  Part  564  would  be  amended  by 
revising  paragraphs  564.1,  564.2. 
564.5(a),  (b),  k)  and  (d)(lj,  and  Section 
IX  of  appendix  A,  and  by  adding  new 
appendix  B,  to  read  as  follows: 

§564.1    Scope. 

This  part  requires  the  submission  of 
dimensional,  electrical  specification, 
and  marking/designation  information, 
as  specified  in  Appendix  A  and 
Appendix  B  of  this  pan,  for  original 
equipment  replaceable  light  sources 
used  in  motor  venicie  headlighting 
systems. 

§564.2    Purposes. 

The  purposes  of  this  part  are  achieved 
through  its  Appendices: 

(a)  The  purpose  of  Appendix  A  of  this 
part  is  to  ensure  the  availability  to 
replacement  light  source  manufacturers 
of  the  manufacturing  specifications  of 


original  equipment  light  sources  and 
thus  ensure  that  replacement  light 
sources  are  interchangeable  with 
original  equipment  light  sources  and 
provide  equivalent  performance. 

(b)  The  purpose  of  Appendix  B  of  this 
part  is  to  ensure  that  original  equipment 
light  sources  are  replaceable  and  that 
replacement  light  source  equipment 
provide  equivalent  performance,  and 
that  redesignated  or  newly  developed 
light  sources  are  designated  as  distinct 
and  different  and  noninterchangeable 
with  previously  existing  light  sources. 


§  564.5    Information  filing;  agency 
processing  of  filings. 

(a)  Each  manufacturer  of  a  motor 
vehicle,  original  equipment  headlamp, 
or  original  equipment  headlamp 
replaceable  light  source,  which  intends 
to  manufacture  a  replaceable  light 
source  as  original  equipment  or  to 
incorporate  a  replaceable  light  source  in 
its  headlamps  or  motor  vehicles,  shall 
furnish  the  information  specified  in 
app>endix  A  or  appendix  B  of  this  part 
to:  Associate  Administrator  for  Safety 
Performance  Standards,  National 
Highway  Traffic  Safety  Administration. 
400  Seventh  Street  SW,  Washington.  DC 
20590.  Attn:  Replaceable  Light  Source 
Information  Docket  No.  93-11  {unless 
the  agency  has  already  filed  such 
information  in  Docket  No.  93-11).  If  the 
rated  average  laboratory  life  of  the  light 
source  is  not  less  than  2.000  hours,  the 
manufacturer  may  furnish  the 
information  specified  in  either 
Appendix  A  or  Appendix  B  of  this  part. 

(b)  The  manufacturer  shall  submit 
such  information  not  later  than  60  days 
before  it  intends  to  begin  the 
manufacture  of  the  replaceable  light 
source  to  which  the  information  applies, 
or  to  incorporate  the  light  source  into  a 
headlamp  or  motor  vehicle  of  its 
manufacture.  Each  submission  shall 
consist  of  one  original  set  of  information 
and  10  legible  reproduced  copies,  aii  on 
8V2  by  11-inch  paper. 

(c)  The  Associate  Administrator 
promptly  reviews  each  submission  and 
informs  the  manufacturer  not  lat^  than 
30  days  after  its  receipt  whether  the 
submission  has  been  accepted.  Upon 
acceptance,  the  Associate  Administrator 
files  the  information  in  Docket  No.  93- 
.11.  The  Associate  Administrator  does 
not  accept  any  submission  that  does  not 
contain  all  the  information  specified  in 
appendix  A  or  appendix  B  of  this  part, 
or  whose  accompanying  information 
indicates  that  any  new  light  source 
which  is  the  subject  of  a  submission  is 
interchangeable  with  any  replaceable 
light  source  for  which  the  agency  has 
previously  filed  information  in  Docket 
No.  93-11. 


(d)  A  manufacturer  may  request 
modification  of  a  light  source  for  which 
information  has  previously  been  filed  in 
Docket  No.  93-11,  and  the  submission 
shall  be  processed  in  the  manner 
provided  by  paragraph  564.5(c).  A 
request  for  modification  shall  contain 
the  following: 

(1)  All  the  information  specified  in 
appendix  A  or  appendix  B  of  this  part 
that  is  relevant  to  the  modification 
requested,  *  *   • 
***** 

Appendix  A — Information  To  Be 
Submitted  for  Replaceable  Light 
Sources 

***** 

IX.  All  other  information,  dimensions  or 
jjerformance  specifications  necessary  for 
interchangeability  purjxises  not  listed  above. 
If  a  ballast  is  required  for  operation,  a 
complete  listing  of  the  requirements  and 
parameters  between  the  light  source  and 
ballast,  and  ballast  and  the  vehicle  shall  also 
be  provided. 

Appendix  B — Information  To  Be 
Submitted  for  Long  Life  Replaceable 
Light  Sources  of  Limited  Definition 

I.  Bulb  Base  Interchangeability  Dimensions 
and  Tolerance. 

A.  Angular  locations,  diameters,  key/ 
keyway  sizes,  and  any  other 
interchangeability  dimensions  for  indexing 
the  bulb  base  in  the  bulb  holder. 

B.  Diameter,  width,  depth,  and  surfece 
finish  of  seal  groove,  surface,  or  other 
pertinent  sealing  features. 

C.  Diameter  of  the  bulb  base  at  the  interface 
of  the  t>ase  and  its  {>erf)endicular  reference 
surfece. 

D.  Dimensions  of  features  related  to 
retention  of  the  bulb  base  in  the  bulb  holder 
such  as  tabs,  keys,  keyways,  surfece,  etc. 

II.  Bulb  Holder  Interchangeability 
Dimensions  and  Tolerances. 

A.  Mating  angular  locations,  diameters, 
key/keyway  sizes,  any  other 
interchangeability  dimensions  for  indexing 
the  bulb  tmse  in  the  bulb  holder. 

B.  Mating  diameter,  width,  depth,  and 
surface,  or  other  pertinent  sealing  features. 

C.  Mating  diameter  of  the  bulb  holder  at 
the  interfece  of  the  bulb  base  aperture  and  its 
perpendicular  reference  surfoce. 

D.  Mating  dimensions  of  features  related  to 
retention  of  the  bulb  base  in  the  bulb  holder 
such  as  tabs,  keys,  keyways,  surface,  etc. 

III.  Electrical  Specifications  for  Each  Light 
Source  that  Op)erates  with  a  Ballast  and  Rated 
Life  of  the  Light  Source/Ballast  Combination. 

A.  Maximum  p>ower  (in  watts). 

B.  Luminous  Flux  (in  lumens) 

C.  Rated  average  laboratory  life  of  the  light 
source/ballast  combination  (not  less  than 
2,000  hours). 

IV.  Applicable  to  light  sources  that  operate 
with  a  source  voltage  other  than  12.8  volts 
direct  current,  and  when  a  proprietary  ballast 
must  be  used  with  the  light  source. 

A.  Manufacturer's  part  number  for  the 
ballast. 


B.  Any  other  characteristics  necessary  for 
system  operation. 

V.  Bulb  Markings/Designation— ANSI 
Number,  ECE  Identifier,  Manufacturer's  Part 
Number,  Individual  or  in  Any  Combination. 

VI.  All  other  identification,  dimensions  or 
performance  specifications  necessary  for 
replaceability  or  systems  operation  not  listed 
alx)ve. 

In  consideration  of  the  foregoing,  it  is 
proposed  that  49  CFR  Part  571  be 
amended  as  follows: 

PART  571— FEDERAL  MOTOR 
VEHICLE  SAFETY  STANDARDS 

1.  The  authority  citation  would 
continue  to  read  as  follows: 

Authority:  49  U.S.C.  322,  30111,  30115, 
30117,  and  30166;  delegation  of  authority  at 
49  CFR  1.50. 

2.  Section  571.108  would  be  amended 
by: 

(a)  Adding  a  definition  in  alphabetical 
order  to  section  54  and  revising 
paragraph  S7.7(i)  to  read  as  set  forth 
below. 

(b)  Adding  new  paragraph  S7.7(l)  to 
read  as  set  forth  below,  and 

(c)  Revising  section  S8  to  read  as  set 
forth  below: 

§  571 . 1 08    Motor  Vehicle  Safety  Standard 
No.  108  Lamps.  Reflective  Devices,  and 
Associated  Equipment 

***** 

Filament  means  that  part  of  the  light 
source  or  light  emitting  element(s),  such 
as  a  resistive  element,  the  excited 
portion  of  a  specific  mixture  of  gases 
under  pressure,  or  any  part  of  other 
energy  conversion  sources,  that 
generates  radiant  energy  which  can  be 
seen. 
***** 

S7.7     *   •   • 

•         •         *         •         * 

(i)  A  replaceable  light  source  shall  be 
seasoned  before  measurement  of 
luminous  flux  as  follows: 

(1)  For  a  light  source  with  a  resistive 
element  type  filament,  the  filament  shall 
be  seasoned  before  measurement  of 
maximum  power  and  luminous  flux. 
Such  measurement  shall  be  made  with 
the  direct  current  test  voltage  regulated 
within  one  quarter  of  one  percent.  The 
test  voltage  shall  be  design  voltage, 
12.8v.  The  measurement  of  luminous 
flux  shall  be  in  accordance  with  the 
Illuminating  Engineering  Society  of 
North  America,  LM-45;  lES  Approved 
Method  for  Electrical  and  Photometric 
Measurements  of  General  Service 
Incandescent  Filament  Lamps  (April 
1980).  shall  be  made  with  the  black  cap 
installed  on  Type  HBl.  Type  HB2,  Type 
HB4.  and  Type  HB5.  and  on  any  other 
replaceable  light  source  so  designed. 


and  shall  be  made  with  the  electrical 
conductor  and  light  source  base 
shrouded  with  an  opaque  white  colored 
cover,  except  for  the  portion  normally 
located  within  the  interior  of  the  lamp 
housing.  The  measurement  of  luminous 
fiux  for  the  Types  HB3  and  HB4  shall 
be  with  the  base  covered  with  a  white 
cover  shown  in  Figures  19-1  and  20-1. 
The  white  covers  are  used  to  eliminate 
the  likelihood  of  incorrect  lumen 
measurement  that  will  occur  should  the 
reflectance  of  the  light  source  base  and 
electrical  connector  be  low. 

(2)  For  a  light  source  using  excited  gas 
mixtures  as  a  filament,  measurement  of 
maximum  power  and  luminous  fiux 
shall  be  made  following  seasoning  of  the 
light  source,  including  any  ballast 
required  for  its  operation,  in  accordance 
with  section  4.0  of  SAE  12009  FEB93.  A 
test  voltage  of  12.8  vohs  DC  shall  be 
applied  to  the  ballast  input  terminals. 
The  measurement  of  luminous  flux  shall 
be  in  accordance  with  the  Illuminating 
Engineering  Society  of  North  America, 
LM-45;  lES  Approved  Method  for 
Electrical  and  Photometric 
Measurements  of  General  Service 
Incandescent  Filament  Lamps  (April 
1980),  shall  be  made  with  the  black  cap 
installed  if  so  designed,  and  shall  be 
made  with  any  electrical  conductors 
and  the  light  source  base  shrouded  with 
an  opaque  white  colored  cover,  except 
for  the  portion  normally  located  within 
the  interior  of  the  lamp  housing. 
***** 

(1)  If  a  ballast  is  required  for 
operation,  each  ballast  shall  bear  the 
following  permanent  markings: 

(1)  Name  or  logo  of  ballast 
manufacturer; 

(2)  Ballast  part  number  or  unique 
identification; 

(3)  Part  number  or  other  unique 
identification  of  the  light  source  for 
which  the  ballast  is  designed; 

(4)  Rated  average  laboratory  life  of  the 
light  source/ballast  combination,  if  the 
information  for  the  light  source  has  been 
filed  in  appendix  B  of  part  564  of  this 
chapter; 

(5)  A  warning  that  ballast  output 
voltage  presents  the  potential  for  severe 
electrical  shock  that  could  lead  to 
permanent  injury  or  death; 

(6)  Ballast  output  power  in  watts  and 
output  voltage  in  rms  volts  AC  or  DC; 

(7)  The  date  of  manufacture;  and  . 

(8)  The  symbol'DOT." 
***** 

S8     Tests  and  Procedures  for  Integral 
Beam  and  Replaceable  Bulb 
Headlighting  Systems.  When  tested  in 
accordance  with  the  following 
procedures,  each  integral  beam 
headlamp  shall  meet  the  requirements 
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of  paragraph  S7.4,  and  each  replaceable 
bulb  headlamp  shall  meet  the 
requirements  of  paragraph  S7.5.  Ballasts 
required  to  operate  specific  gas  mixture 
light  sources  shall  be  included  in  the 
tests  specified  in  paragraphs  S8.1  and 
S8.4  though  S8.7. 

Issued  on:  June  13,  1995. 
Barry  Felrice, 

Associate  Administrator  for  Safety 

Perforwance  Standards. 

|FR  Doc.  9S-14847  Filed  6-16-95;  8:45  ami 
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49  CFR  Part  571 

pocket  No.  95-42;  Notice  1] 

RIN  2127-AF67 

Federal  Motor  Vehicle  Safety 
Standards;  Seat  Belt  Assemblies; 
Child  Restraint  Systems 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to  delete 
the  colorfastness  requirements  for  seat 
belt  assemblies.  The  purpose  of  those 
requirements  is  to  ensure  that  motorists 
are  not  discouraged  from  using  safety 
belts  out  of  a  concern  that  the  belts  will 
transfer  their  coloring  to  motorists' 
clothing.  NHTSA  tentatively  concludes 
that  manufacturer  concerns  about  public 
acceptance  are  sufficient  by  themselves 
to  ensure  that  manufacturers  will  make 
their  belts  colorfast.  Therefore,  retention 
of  the  requirements  is  not  necessary. 
DATES:  Comment  Dates:  Comments  must 
be  received  by  August  18,  1995. 

Proposed  Effective  Date:  If  adopted, 
the  proposed  amendments  would 
become  effective  30  days  following 
publication  of  the  final  rule. 
ADDRESSES:  Comments  should  refer  to 
the  docket  and  notice  number  of  this 
notice  and  be  submitted  to;  Docket 
Section.  Room  5109,  National  Highway 
Traffic  Safety  Administration,  400 
Seventh  Street.  SW.,  Washington,  DC 
20590.  (Docket  Room  hours  are  9:30 
a.m. -4  p.m.,  Monday  through  Friday.) 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Clarke  B.  Harper,  Office  of  Vehicle 
Safety  Standards,  NPS-12,  National 
Highway  Traffic  Safety  Administration, 
400  Seventh  Street,  SW..  Washington. 
DC  20590.  Telephone:  (202)  366-4916. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  March  4. 1995  directive. 
"Regulatory  Reinvention  Initiative," 
from  the  President  to  the  heads  of 
departments  and  agencies.  NHTSA  has 
undertaken  a  review  of  all  its 


regulations  and  directives.  During  the 
course  of  this  review,  the  agency 
identified  several  requirements  and 
regulations  that  are  potential  candidates 
for  rescission,  including  the 
colorfastness  requirements  in  Standard 
No.  209,  "Seat  Belt  Assemblies." 

Standard  No.  209  includes 
colorfastness  requirements  out  of 
concern  that  occupants  would  be  less 
likely  to  wear  their  seat  belt  if  the 
webbing  stained  their  clothing. 
Paragraphs  S4.2  (g)  and  (h)  of  the 
Standard  require  seat  belt  webbing  to 
resist  transferring  color  to  a  wet  or  dry 
crock  cloth  and  to  resist  staining  (the 
colorfastness  requirements).  Test 
procedures  to  determine  that  the 
colorfastness  requirements  are  met  are 
found  in  S5.1  (g)  and  (h)  of  the 
Standard. 

NHTSA  tentatively  concludes  that 
market  forces  would  be  sufficient,  in  the 
absence  of  the  current  requirements,  to 
encourage  seat  belt  manufacturers  to  use 
webbing  that  will  not  stain  clothing. 
The  agency  is  not  aware  of  any  basis  for 
believing  that  rescission  of  the 
colorfastness  requirements  would  lessen 
colorfastness  or  safety.  Therefore, 
NHTSA  is  proposing  to  delete  the 
colorfastness  requirements  from 
Standard  No.  209.  NHTSA  is  also 
proposing  to  delete  references  to  these 
requirements  in  Standard  No.  213, 
"Child  Restraint  Systems." 

Rulemaking  Analyses  and  Notices 

Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

NHTSA  has  considered  the  impact  of 
this  rulemaking  action  under  E.O.  12866 
and  the  Department  of  Transportation's 
regulatory  policies  and  procedures.  This 
rulemaking  document  was  not  reviewed 
under  E.O.  12866,  "Regulatory  Planning 
and  Review."  This  action  has  been 
determined  to  be  not  "significant" 
under  the  Department  of 
Transportation's  regulatory  policies  and 
procedures.  NHTSA  believes  that  there 
would  be  no  gain  or  loss  of  safety 
benefits  from  Standards  Nos.  209  and 
213  as  a  result  of  rescission  of  the 
colorfastness  requirements. 
Manufacturers  may  have  a  very  minor 
cost  savings  (approximately  $50  per 
test)  as  they  will  no  longer  have  to 
certify  compliance  with  these 
requirements. 

Regulatory  Flexibility  Act 

NHTSA  has  also  considered  the 
impacts  of  this  notice  under  the 
Regulatory  Flexibility  Act.  I  hereby 
certify  that  this  proposed  rule  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 


As  explained  above.  NHTSA  does  not 
anticipate  that  this  proposal  will 
significantly  economically  impact  small 
manufacturers,  or  small  entities  that 
purchase  safety  belts  or  vehicles. 

Papenvork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (P.L.  96-511), 
there  are  no  requirements  for 
information  collection  associated  with 
this  proposed  rule. 

National  Environmental  Policy  Act 

NHTSA  has  also  analyzed  this 
proposed  rule  under  the  National 
Environmental  Policy  Act  and 
determined  that  it  would  not  have  a 
significant  impact  on  the  human 
environment. 

Executive  Order  12612  (Federalism) 

NHTSA  has  analyzed  this  proposal  in 
accordance  with  the  principles  and 
criteria  contained  in  E.O.  12612,  and 
has  determined  that  this  proposed  rule 
would  not  have  significant  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Civil  Justice  Reform 

This  proposed  rule  would  not  have 
any  retroactive  effect.  Under  49  U.S.C. 
30103,  whenever  a  Federal  motor 
vehicle  safety  standard  is  in  effect,  a 
State  may  not  adopt  or  maintain  a  safety 
standard  applicable  to  the  same  aspect 
of  performance  which  is  not  identical  to 
the  Federal  standard,  except  to  the 
extent  that  the  state  requirement 
imposes  a  higher  level  of  performance 
and  applies  only  to  vehicles  procured 
for  the  State's  use.  49  U.S.C.  30161  sets 
forth  a  procedure  for  judicial  review  of 
final  rules  establishing,  amending  or 
revoking  Federal  motor  vehicle  safety 
standards.  That  section  does  not  require 
submission  ot  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  parties  may  file  suit 
in  court. 

Submission  of  Comments 

Interested  persons  are  invited  to 
submit  comments  on  the  proposal.  It  is 
requested  but  not  required  that  10 
copies  be  submitted. 

All  comments  must  not  exceed  15 
pages  in  length.  (49  CFR  553.21). 
Necessary  attachments  may  be 
appended  to  these  submissions  without 
regard  to  the  15-page  limit.  This 
limitation  is  intended  to  encourage 
commenters  to  detail  their  primary 
arguments  in  a  concise  fashion. 

If  a  commenter  wishes  to  submit 
certain  information  under  a  claim  of 
confidentiality,  three  copies  of  the 
complete  submission,  including 


purportedly  confidential  business 
information,  should  be  submitted  to  the 
Chief  Counsel.  NHTSA,  at  the  street 
address  given  above,  and  seven  copies 
from  which  the  purportedly  confidential 
information  has  been  deleted  should  be 
submitted  to  the  Docket  Section.  A 
request  for  confidentiality  should  be 
accompanied  by  a  cover  letter  setting 
forth  the  information  specified  in  the 
agency's  confidential  business 
information  regulation.  49  CFR  part  512. 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  for  the 
proposal  will  be  considered,  and  will  be 
available  for  examination  in  the  docket 
at  the  above  address  both  before  and 
after  that  date.  To  the  extent  possible, 
comments  filed  after  the  closing  date 
will  also  be  considered.  Comments 
received  too  late  for  consideration  in 
regard  to  the  final  rule  will  be 
considered  as  suggestions  for  further 
rulemaking  action.  Comments  on  the 
proposal  will  be  available  for  inspection 
in  the  docket.  The  NHTSA  will  continue 
to  file  relevant  information  as  it 
becomes  available  in  the  docket  after  the 
closing  date,  and  it  is  recommended  that 
interested  persons  continue  to  examine 
the  docket  for  new  material. 

Those  persons  desiring  to  be  notified 
upon  receipt  of  their  comments  in  the 
rules  docket  should  enclose  a  self- 
addressed,  stamped  postcard  in  the 
envelope  with  their  comments.  Upon 
receiving  the  comments,  the  docket 
supervisor  will  return  the  postcard  by 
mail. 

List  of  Subjects  in  49  CFR  Part  571 

Imports,  Motor  vehicle  safety.  Motor 
vehicles. 

In  consideration  of  the  foregoing,  it  is 
proposed  that  49  CFR  part  571  be 
amended  as  follows: 

PART  571— FEDERAL  MOTOR 
VEHICLE  SAFETY  STANDARDS 

1.  The  authority  citation  for  part  571 
would  continue  to  read  as  follows: 

Authority:  49  U.S.C.  322,  30111,  30115, 
30117.  and  30166;  delegation  of  authority  at 
49  CFR  1.50. 

§571.209    [Amended] 

2.  Section  571.209  would  be  amended 
by  removing  S4.2(g),  S4.2(h),  S5.1(g) 
and  S5.1(h). 

3.  Section  571.213  would  be  amended 
by  revising  S5.4.1(b)  to  read  as  follows: 

§  571 .21 3    Standard  No.  21 3;  Child  restraint 
systems. 

***** 

S5.4.1  *   *   * 


(b)  Meet  the  requirements  of  S4.2  (e) 
and  (f)  of  FMVSS  No.  209  (§  571.209); 
and 

***** 
Issued  on:  June  14, 1995. 
Barry  Felrice, 

Associate  Administrator  for  Safety 
Performance  Standards. 
jFR  Doc.  95-14901  Filed  6-16-95;  8:45  am) 
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49  CFR  Part  571 

[Docket  No.  95-48;  Notice  1] 

RIN  2127-AF71 

Federal  Motor  Vehicle  Safety 
Standards;  Wheel  Nuts,  Wheel  Discs, 
and  Hub  Caps 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Notice  of  proposed  rulemaking. 

summary:  NHTSA  proposes  to  rescind 
Federal  Motor  Vehicle  Safety  Standard 
No.  211,  Wheel  Nuts,  Wheel  Discs,  and 
Hub  Caps.  This  proposed  action  is  part 
of  NHTSA's  efforts  to  implement  the 
President's  Regulatory  Reinvention 
Initiative  to  remove  unnecessary 
regulations.  The  agency  has  tentatively 
concluded  that  Standard  No.  211  is 
unnecessarily  design-restrictive. 
Moreover,  to  the  extent  that  there  are 
safety  concerns  in  this  area,  the  agency 
believes  they  are  more  appropriately 
addressed  by  State  laws  concerning 
vehicle  use  than  by  a  Federal  motor 
vehicle  safety  standard. 
DATES:  Comments  must  be  received  on 
or  before  August  3,  1995. 
ADDRESSES:  Comments  must  refer  to  the 
docket  and  notice  numbers  cited  at  the 
beginning  of  this  notice  and  be 
submitted  to:  Docket  Section,  Room 
5109,  NHTSA,  400  Seventh  Street,  S.W.. 
Washington,  D.C.  20590.  It  is  requested, 
but  not  required,  that  10  copies  of  the 
comments  be  provided.  The  Docket 
Section  is  open  on  weekdays  from  9:30 
a.m.  to  4  p.m. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Margaret  Gill,  Office  of  Vehicle  Safety 
Standards,  Office  of  Rulemaking, 
NHTSA,  400  Seventh  Street,  S.W., 
Washington.  D.C.  20590.  Ms.  Gill's 
telephone  number  is  (202)  366-6651. 
The  FAX  number  is  (202)  366-4329. 

SUPPLEMENTARY  INFORMATION: 

President's  Regulatory  Reinvention 
Initiative 

Pursuant  to  the  March  4, 1995 
directive  "Regulatory  Reinvention 
Initiative"  from  the  President  to  the 
heads  of  departments  and  agencies. 


NHTSA  has  undertaken  a  review  of  its 
regulations  and  directives.  During  the 
course  of  this  review,  NHTSA  identified 
certain  regulations  that  could  be 
rescinded  as  unnecessary.  Among  these 
regulations  is  Federal  Motor  Vehicle 
Safety  Standard  No.  211,  Wheel  Nuts, 
Wheel  Discs,  and  Hub  Caps  (49  CFR 
571.211).  After  a  background  review, 
NHTSA  explains  why  it  believes 
Standard  No.  211  is  unnecessary,  and 
thus  proposes  to  rescind  the  Standard. 

Background 

Standard  No.  211  was  issued  in  1967 
(32  FR  2408)  as  one  of  the  initial  Federal 
Motor  Vehicle  Safety  Standards.  Since 
Standard  No.  211  applies  to  motor 
vehicles  and  motor  vehicle  equipment, 
both  vehicle  manufacturers  and 
manufacturers  of  motor  vehicle 
equipment  must  meet  the  requirements 
of  Standard  No.  211.  For  many  years. 
Standard  No.  211  prohibited  all  wheel 
nuts,  wheel  discs,  and  hub  caps 
(referred  to  generically  hereafter  as  "hub 
caps")  that  incorporate  "winged 
projections,"  based  on  a  concern  that 
such  projections  can  pose  a  hazard  to 
pedestrians  and  cyclists. 

On  January  15, 1993,  NHTSA 
published  in  the  Federal  Register  (58 
FR  4582)  a  final  rule  amending  Standard 
No.  211  to  permit  "winged  projections" 
on  hub  caps  if,  when  installed  on  a 
wheel  rim,  the  projections  do  not  extend 
beyond  the  plane  of  the  wheel  rim. 
NHTSA  amended  Standard  No.  211 
after  concluding  that  "winged 
projections"  that  do  not  extend  beyond 
the  plane  on  hub  caps  do  not 
compromise  pedestrian  or  cyclist  safety. 
Persons  who  are  interested  in  a  more 
detailed  explanation  for  that  conclusion 
are  referred  to  the  January  1993  final 
rule  and  the  preceding  notice  of 
proposed  rulemaking  (57  FR  24207. 
June  8,  1992). 

The  rulemaking  which  culminated  in 
the  January  1993  amendment  was 
initiated  in  response  to  a  petition 
submitted  by  several  hub  cap 
manufacturers.  After  the  amendment 
was  published,  however,  NHTSA 
received  information  indicating  that  the 
amendment  did  not  provide  the 
regulatory  relief  that  had  been  requested 
by  the  petitioners  and  anticipated  by  the 
agency  in  issuing  the  amendment. 

John  Russell  Deane  III,  an  attorney 
representing  the  petitioners,  wrote  to 
express  concern  about  certain  language 
in  the  preamble  to  the  January  1993 
final  rule.  NHTSA  had  stated: 

The  agency's  intent  |in  the  propwsed 
regulatory  textl  was  to  prohibit  winged  hub 
caps  only  if.  when  the  hub  cap  is  installed 
on  any  wheel  rim/axle  combination  on  which 
the  hub  cap  fits,  the  projections  extend 
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beyond  the  plane  described  in  S4.  NHTSA 
chose  the  language  "physically  compatible" 
instead  of  "designed  to  fit"  to  emphasize  that 
manufacturers  must  take  into  consideration 
not  only  the  specific  wheel  rim/axle 
combination(s)  on  which  the  hub  cap  was 
envisioned  or  intended  to  be  used,  but  also 
any  other  combinations  that  the  hub  cap  can 
fit. 

Mr.  Deane  stated  that  this  preamble 
language  suggests  manufacturers  may 
manufacture  and  distribute  hub  caps 
incorporating  winged  projections  only  if 
the  manufacturer  is  sure  the  product 
does  not  fit  "any  other  combinations" 
which  would  result  in  the  projections 
extending  beyond  the  plane  of  the 
wheel.  He  noted,  however,  that 
decorative  knock-off  hub  caps  have  a 
standardized  design  which  consists  of  a 
two-inch  long  hub  adapter  to  which  a 
cap  is  installed.  This  design  could  be 
installed  on  any  wheels,  both  deep 
wheels,  on  which  the  winged 
projections  would  not  extend  beyond 
the  plane  of  the  wheel,  and  shallower 
wheels  on  which  the  projections  would 
extend  beyond  such  plane.  Mr.  Deane 
therefore  concluded  that  complying 
with  the  preamble's  language  would  be 
virtually  impossible  for  nearly  all 
manufacturers  of  these  products,  and 
that  the  practical  effect  is  to  continue  to 
prevent  the  manufacture  and 
distribution  of  knock-off  hub  caps. 

Mr.  Deane  believed  that  the  language 
of  the  amendment  itself  did  not  create 
this  result  and  requested  a  letter  of 
clarification.  On  review,  however, 
NHTSA  concluded  that  the  result  at 
issue  is  a  direct  consequence  of  the 
regulatory  language.  That  text  reads  as 
follows: 

ttequirements.  As  installed  on  any 
physically  compatible  combination  of  axle 
and  wheel  rim,  wheel  nuts,  wheel  discs,  and 
hub  caps  for  use  on  passenger  cars  and 
multipurpose  passenger  vehicles  shall  not 
incorporate  winged  projections  that  extend 
beyond  the  plane  that  is  tangent  to  the 
outboard  edge  of  the  wheel  rim  at  all  points 
around  its  circumference.  •  •   •  (Emphasis 
added.) 

The  usage  of  the  term  "any"  is 
explained  in  49  CFR  571.4  as  follows: 

The  word  "any,"  used  in  connection  with 
a  range  of  values  or  set  of  items  in  the 
requirements,  conditions,  and  procedures  of 
the  standards  or  regulations  in  this  chapter, 
means  generally  the  totality  of  the  items  or 
values,  any  one  of  which  may  be  selected  by 
the  Administration  for  testing,  except  where 
clearly  specified  otherwise. 

Therefore,  the  regulatory  language 
requires  that  each  hub  cap  with  winged 
projections,  as  used  in  each  and  every 
physically  compatible  combination  of 
axle  and  wheel  rim.  may  not  be  located 
such  that  the  winged  projections  extend 
beyond  the  plane  of  the  wheel. 


NHTSA's  Review  of  Standard  No.  211 
and  Proposal  to  Rescind 

In  reviewing  Standard  No.  211  under 
the  President's  directive.  NHTSA  was 
thus  faced  with  a  regulation  that  has  the 
practical  effect  of  preventing  the 
manufacture  of  all  hubcaps  with  winged 
projections,  notwithstanding  the  fact 
that  the  agency  has  concluded  that  such 
hubcaps  only  pose  a  satiety  concern  if 
the  winged  projections  extend  beyond 
the  plane  of  the  wheel.  NHTSA  strongly 
believes  that  its  safety  standards  should 
not  be  uimecessarily  design-restrictive 
and  therefore  considered  whether  the 
current  standard,  or  any  safety  standard, 
is  the  best  means  of  addressing  the 
safety  concern  of  winged  projections 
that  extend  beyond  the  plane  of  the 
wheel. 

NHTSA  has  tentatively  concluded 
that  this  safety  concern  primarily  relates 
to  how  hubcaps  with  winged 
projections  are  used,  rather  than  how 
they  are  manufactured,  and  that  the 
issue  is  therefore  more  appropriately 
addressed  by  the  States  than  by  a 
Federal  motor  vehicle  safety  standard. 
The  agency  is  therefore  proposing  to 
rescind  Standard  No.  211  for  reasons 
discussed  below. 

First.  NHTSA  believes  that,  because  of 
product  liability  considerations,  it  is  in 
the  interest  of  vehicle  manufacturers  not 
to  place  unsafe  hubcaps,  such  as  those 
with  winged  projections  extending 
beyond  the  plane  of  the  wheel,  on  their 
vehicles.  Vehicle  manufacturers  can 
ensure  that  winged  hub  caps  are  not 
used  in  unsafe  hub  cap/wheel 
combinations  since  they  can  control 
which  combinations  are  authorized.  The 
relevant  safety  concwn  therefore  relates 
to  the  availability  of  such  hubcaps  in 
the  aftermarket. 

As  discussed  above,  the  regulatory 
dilemma  facing  NHTSA  is  that  hubcaps 
with  winged  projections  that  are  safe  for 
one  vehicle,  since  the  projections  do  not 
extend  beyond  the  plane  of  the  wheel, 
might  be  unsafe  on  other  vehicles  with 
more  shallow  wheels.  While  the  agency 
recognizes  that  a  total  ban  on  hubcaps 
with  winged  projections  would  ensure 
safety  in  this  area,  it  would  also 
unnecessarily  restrict  vehicle  and 
hubcap  design. 

The  agency  believes  that  the  solution 
to  this  dilemma  is  to  leave  the 
regulation  of  hubcaps  with  winged 
projections  to  the  States.  The  relevant 
safety  problem  is  not  how  such  hubcaps 
are  manufactured  but  instead  how  they 
are  used:  i.e.,  whether  they  are  placed 
on  vehicles  in  such  a  manner  that  the 
winged  projections  extend  beyond  the 
plane  of  the  wheel.  While  NHTSA  does 
not  have  the  authority  to  regulate  the 


use  of  vehicles,  the  States  do.  Moreover, 
all  States  already  regulate  the  use  of 
vehicles  and,  to  the  extent  that  the 
States  determine  that  regulations  are 
needed  in  this  area,  they  can  issue  ones 
which  are  not  unnecessarily  design- 
restrictive.  They  can  do  this  by  simply 
prohibiting  the  installation  of  a  hub  cap 
with  winged  projections  so  that  the 
projections  extend  beyond  the  plane  of 
the  wheel. 

NHTSA  believes  that  rescission  of 
Standard  No.  211  would  not 
compromise  safety.  The  potential  safety 
problem  addressed  by  the  standard  has 
always  been  a  small  one.  Moreover,  the 
agency  believes  that,  should  there  be 
any  significant  trend  toward  vehicle 
owners  installing  hubcaps  with  winged 
projections  in  a  manner  that  causes 
injuries  to  pedestrians,  the  States  could 
address  that  problem  through  their 
motor  vehicle  use  regulations. 

Proposed  Effective  Date 

Because  the  proposed  rescission  of 
Standard  No.  211  would  relieve 
restrictions  without  compromising 
safety,  the  agency  tentatively  has 
determined  that  there  is  good  cause 
shown  that  an  effective  date  earlier  than 
180  days  after  issuance  is  in  the  pubhc 
interest.  Accordingly,  the  agency 
proposes  that,  if  adopted,  the  effective 
date  for  the  final  rule  be  30  days  after 
its  publication  in  the  Federal  Register. 

Rulemaking  Analyses  and  Notices 

1.  Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

This  proposed  rule  was  not  reviewed 
under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 
NHTSA  has  analyzed  the  impact  of  this 
rulemaking  action  and  determined  that 
it  is  not  "significant"  within  the 
meaning  of  the  Department  of 
Transportation's  regulatory  policies  and 
procedures.  The  proposed  rule  would 
not  impose  any  costs  or  yield  any 
significant  savings.  It  would  instead 
relieve  a  restriction  and  thereby  provide 
vehicle  and  equipment  manufacturers 
with  greater  flexibility  in  the  design  and 
installation  of  wheel  nuts,  wheel  discs, 
and  hub  caps.  Moreover,  consumers 
would  likely  have  a  greater  choice  of 
hub  cap  styles.  For  these  reasons,  the 
impacts  would  be  so  minimal  that  they 
would  not  warrant  preparation  of  a  full 
regulatory  evaluation. 

2.  Regulatory  Flexibility  Act 

NHTSA  has  also  considered  the 
impacts  of  this  notice  under  the 
Regulatory  Flexibility  Act.  I  hereby 
certify  that  this  proposed  rule  would  not 
have  a  significant  economic  impact  on 
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a  substantial  number  of  small  entities. 
As  explained  above,  the  rule  would  not 
impose  any  new  requirements  but 
would  instead  relieve  a  restriction  for 
hubcaps  with  winged  projections.  The 
proposed  rule,  if  made  final,  would 
likely  have  a  small  beneficial  effect  on 
small  manufacturers  and  dealers  of 
motor  vehicle  equipment,  since  they 
would  have  greater  flexibility  in  the 
types  of  hub  caps  they  may  manufacture 
and  sell.  Similarly,  persons  who 
purchase  aftermarket  hubcaps  would 
likely  have  greater  choice.  For  these 
reasons,  small  businesses,  small 
organizations  and  small  governmental 
units  which  purchase  motor  vehicles 
would  not  be  significantly  affected  by 
the  proposed  rule.  Accordingly,  an 
initial  regulatory  flexibility  analysis  has 
not  been  prepared. 

3.  Executive  Order  12612  (Federalism) 

This  proposed  rule  has  been  analyzed 
in  accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612.  The  agency  has  determined  that 
the  proposed  rule  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

4.  National  Environmental  Policy  Act 

The  agency  also  has  analyzed  this 
proposed  rule  for  the  purpose  of  the 
National  Environmental  Policy  Act.  and 
determined  that  it  would  not  have  any 
significant  impact  on  the  quality  of  the 
human  environment. 

5.  Executive  Order  12778  (Civil  Justice 
Reform) 

The  proposed  rule  would  not  have 
any  retroactive  effect.  Under  49  U.S.C. 
30103.  whenever  a  Federal  motor 
vehicle  safety  standard  is  in  effect,  a 
State  may  not  adopt  or  maintain  a  safety 
standard  applicable  to  the  same  aspect 
of  performance  which  is  not  identical  to 
the  Federal  standard,  except  to  the 
extent  that  the  State  requirement 
imposes  a  higher  level  of  performance 
and  applies  only  to  vehicles  procured 
for  the  State's  use.  49  U.S.C.  30161  sets 
forth  a  procedure  for  judicial  review  of 
final  rules  establishing,  amending  or 
revoking  Federal  motor  vehicle  safety 
standards.  That  section  does  not  require 
submission  of  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  parties  may  file  suit 
in  court. 

Procedures  for  Filing  Comments 

Interested  persons  are  invited  to 
submit  comments  on  the  proposal.  It  is 
requested  but  not  required  that  10 
copies  be  submitted. 


All  comments  must  not  exceed  15 
pages  in  length.  (49  CFR  553.21). 
Necessary  attachments  may  be 
appended  to  these  submissions  without 
regard  to  the  15-page  limit.  This 
limitation  is  intended  to  encourage 
commenters  to  detail  their  primary 
arguments  in  a  concise  fashion. 

If  a  commenter  wishes  to  submit 
certain  information  under  a  claim  of 
confidentiality,  three  copies  of  the 
complete  submission,  including 
purportedly  confidential  business 
information,  should  be  submitted  to  the 
Chief  Counsel,  NHTSA,  at  the  street 
address  given  above,  and  seven  copies 
fi^m  which  the  purportedly  confidential 
information  has  been  deleted  should  be 
submitted  to  the  Docket  Section.  A 
request  for  confidentiality  should  be 
accompanied  by  a  cover  letter  setting 
forth  the  information  specified  in  the 
agency's  confidential  business 
information  regulation.  49  CFR  part  512. 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  for  the 
proposal  will  be  considered,  and  will  be 
available  for  examination  in  the  docket 
at  the  above  address  both  before  and 
after  that  date.  To  the  extent  possible 
comments  filed  after  the  closing  dace 
will  also  be  considered.  Comments 
received  too  late  for  consideration  in 
regard  to  the  final  rule  will  be 
considered  as  suggestions  for  further 
rulemaking  action.  Comments  on  the 
proposal  will  be  available  for  inspection 
in  the  docket.  The  NHTSA  .vill  continue 
to  file  relevant  information  as  ii 
becomes  available  in  the  docket  after  the 
closing  date,  and  it  is  recommended  that 
interested  persons  continue  to  examine 
the  docket  for  new  material. 

Those  persons  desiring  to  be  notified 
upon  receipt  of  their  comments  in  the 
rules  docket  should  enclose  a  self- 
addressed,  stamped  postcard  in  the 
envelope  with  their  comments  Upon 
receiving  the  comments,  the  docket 
supervisor  will  return  the  postcard  by 
mail. 

List  of  Subjects  in  49  CFR  Part  57i 

Imports.  Motor  vehicle  safety.  iMoior 
vehicles,  Rubber  and  rubber  products, 
tires. 

In  consideration  of  the  following. 
NHTSA  proposes  to  amend  49  CFR  part 
571  as  follows: 

PART  571— {AMENDED] 

1.  The  authority  citation  for  part  571 
would  continue  to  read  as  follows: 

Authority:  4a  U.S.C.  322,  30111,  30115. 
30117,  and  30166;  delegation  of  authority  at 
49  CFR  1.50. 


S  571.211    [Removed] 

2.  Section  571.211  would  be  removed. 

Issued  on:  )une  14. 1995. 
Barry  Felrice, 

Associate  Administrator  for  Safety 

Performance  Standards. 

[PR  Doc.  95-14902  Filed  6-16-95;  8:45  ami 

BILLING  CODE  4«1»-6»-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Parts  646  and  659 

p.D.  0606950] 

Shrimp  and  Calico  Scallop  Fisheries 
Off  the  Southern  Atlantic  States  and 
the  Snapper-Grouper  Fishery  of  the 
South  Atlantic;  Public  Scoping 
Meetings  and  PutHic  Hearing 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  publii.  scoping 

meetings  and  public  hearing. 

SUMMARY:  The  South  Atlantic  Fishery 
Management  Council  (Council)  :» 
holding  public  scoping  meetings  to 
solicit  comments  on  the  following 
issues:  Sale  of  fish  caught  under  the 
recreational  bag  limit  (all  species); 
Amendment  2  to  the  Fishery 
Management  Plan  (FMP)  for  the  Shrimp 
Fishery  of  the  South  Atlantic  Region 
(Shrimp  FMP)  dealing  with  fishery 
bycatch  issues;  the  development  of  an 
F^^  for  the  calico  scallop  fishery;  and 
the  issue  of  recreational  catch  and  the 
commercial  bycatch  of  ^vTieckfish  under 
the  FMP  for  the  Snapper-Grouper 
Fishery  of  the  South  Atlantic.  The 
Council  is  also  holding  a  public  hearing 
to  solicit  comments  on  management 
options  for  Amendment  1  to  the  Shrimp 
FMP  that  would  add  rock  shrimp  lO  the 
management  unit,  prohibit  shrimp 
trawling  in  certain  areas,  and  estabiisn 
permitting  and  reporting  requirements 
for  this  fishery.  See  the  SUPPLEMENTAL^' 
INFORMATION  section  for  additional 
information  on  the  hearing  and  scoping 
meetings. 

DATES:  The  public  scoping  meetings  are 
scheduled  to  begin  at  7  p.m.  on 
Monday.  June  19. 1995,  at  Palm  Beach 
Gardens,  FL. 

The  hearing  is  scheduled  to  begin  at 
1:45  p.m.  on  Thursday,  June  22, 1995, 
at  Palm  Beach  Gardens,  FL. 
ADDRESSES:  The  public  scoping 
meetings  and  public  hearing  will  be 
held  in  conjunction  with  the  South 
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Atlantic  Council  public  meetings  at  the 
Palm  Beach  Gardens  Marriott.  4000  RCA 
Boulevard,  Palm  Beach  Gardens.  FL 
33410:  telephone:  (407)  622-8888. 
Requests  for  copies  of  the  public 
scoping  and  hearing  documents  should 
be  sent  to  the  Council  at  the  following 
address:  South  Atlantic  Fishery 
Management  Council,  One  Southpwrk 
Circle,  Suite  306,  Charleston.  SC  29407- 
4699. 

FOA  FURTHER  INFORMATION  CONTACT: 
Sharon  Costs  (Council  staff);  telephone: 
803-571-4366;  fax:  803-769-4520. 
SUPPLEMENTARY  INFORMATION:  A  public 
scoping  meeting  will  be  held  to  solicit 
comments  on  the  sale  of  fish  caught 
under  the  recreational  bag  limit  (all 
species).  The  Council  has  considered 
this  issue  on  numerous  occasions  over 
the  past  several  years,  and  both 
commercial  and  recreational  fishermen 
have  expressed  concerns  about  this 
matter.  Currently,  all  of  the  Council's 
FMPs  allow  for  the  sale  of  fish  taken 
under  a  legal  bag  limit.  The  issue 
regarding  the  sale  of  fish  caught  under 
bag  limits  involves  several 
considerations  including:  (1)  The 
definitions  of  recreational  and 
commercial  fishermen;  (2)  the  ethical 
question  of  a  "recreational"  fisherman 
selling  his  catch;  and  (3)  the  impacts  on 
a  commercial  quota  from  selling  fish 
caught  under  the  bag  limit.  The  Council 
will  consider  prohibiting  the  sale  of  fish 
by  recreational  anglers. 

The  Council  will  also  hold  a  public 
scoping  meeting  to  solicit  comments  on 
Amen£nent  2  to  the  Shrimp  FMP  to 
address  the  issue  of  finfish  bycatch  in 
the  shrimp  trawl  fishery.  The  Council 
prepared  the  Shrimp  FMP  in  1992  and 
NMFS  approved  and  implemented  it  in 
1993.  At  the  time  the  Shrimp  FMP  was 
implemented,  the  ^ouncil  was 
concerned  about  finfis..  oy  catch  in  the 
shrimp  trawl  fishery,  and  intended  to 
begin  developing  management  measures 
through  an  FMP  amendment  that  would 
reduce  bycatch.  The  Council's  goal  for 
bycatch  reduction  was  delayed  by  the 
1990  amendments  to  the  Magnuson 
Fishery  Conservation  and  Management 
Act,  which  mandated  a  3-year  research 
program  to  assess  the  impacts  of  shrimp 
trawl  bycatch  on  fishery  resources 
under  management  of  the  Council.  The 
results  of  this  research  program  have 
been  recently  summarized  in  a  NMFS 
report  to  Congress  titled  "A  Report  to 
Congress — Cooperative  Research 
Program  Addressing  Finfish  Bycatch  in 
the  Gulf  of  Mexico  and  South  Atlantic 
Shrimp  Fisheries — April  1995." 
These  research  results  will  be 
considered  by  the  Council  as  an 
important  basis  for  any  specific 


management  actions.  Recent  advances 
in  gear  development  through 
cooperative  efforts  between  Federal  and 
state  governments  and  the  shrimp 
industry  have  produced  Bycatch 
Excluder  Devices  (BRDs)  that 
successfully  exclude  juvenile  fish  from 
shrimp  trawls  with  a  minimum  of 
shrimp  loss.  At  its  October  1994 
meeting  in  Wrightsville  Beach.  NC.  the 
Council  recommended  that  NMFS 
emphasize  the  development  of  efficient 
and  effective  BRDs  in  its  bycatch 
reduction  research  efforts  in  the  South 
Atlantic;  this  would  provide  the  Council 
and  the  South  Atlantic  states  with 
expanded  options  to  reduce  finfish 
bycatch  in  the  shrimp  trawl  fishery. 
Both  the  Council  and  the  South  Atlantic 
states  have  requested  that  NMFS 
proceed  as  rapidly  as  possible  to  obtain 
the  research  information  needed  to 
identify  and  assess  options  for  requiring 
the  use  of  BRDs  under  the  Shrimp  FMP 
and  under  coastal  fishery  management 
plans  (CFMPs)  developed  by  the 
Atlantic  States  Marine  Fisheries 
Commission  (Commission),  under 
provisions  of  the  Atlantic  Coastal 
Fisheries  Cooperative  Management  Act 
of  1993  (Atlantic  Coastal  Act). 

The  Council  has  asked  NMFS  to 
conduct  a  bycatch  characterization  of 
the  rock  shrimp  fishery  off  Cape 
Canaveral.  FL.  Concerns  still  exist 
relative  to  the  impacts  of  shrimp 
bycatch  on  the  Spanish  and  king 
mackerel  resources.  In  addition,  under 
the  current  Amendment  2  to  the  CFMP 
for  Weakfish.  prepared  by  the 
Commission  under  the  Atlantic  Coastal 
Act.  all  South  Atlantic  states-must 
implement  management  measures  to 
reduce  the  bycatch  of  weakfish  in  the 
shrimp  trawl  fisheries  by  50  percent  for 
the  1996  fishing  season.  Bycatch 
reduction  plans  must  be  submitted  to 
the  Commission's  Weakfish  Technical 
Committee  by  October  1. 1995. 

The  Council  is  closely  coordinating 
its  efforts  with  the  marine  resource 
agencies  of  the  South  Atlantic  states  and 
has  also  initiated  action  on  the  shrimp 
trawl  bycatch  issue  by  beginning  the 
scoping  process  on  the  development  of 
Amendment  2  to  the  Shnmp  FMP. 
Among  several  management  alternatives 
under  consideration  by  the  Council  are 
the  use  of  BRDs  by  season  and/ or  area, 
as  well  as  areal  or  seasonal  closures. 

A  public  scoping  meeting  will  also  be 
held  to  solicit  comments  on  the 
development  of  an  FMP  for  the  calico 
scallop  fishery.  The  Council  may 
consider  the  following  measures  as 
possible  management  options  for  this 
fishery:  (1)  No  action;  (2)  prohibit  calico 
scallop  trawling  (trawling)  south  of 
28''30'  N.  lat;  (3)  prohibit  trawling  south 


of  28°  N.  lat.;  (4)  allow  trawling  south 
of  Cape  Canaveral  only  with 
transponders;  (5)  prohibit  trawling  west 
of  Oculina  Bank;  (6)  prohibit  trawling  in 
depths  of  less  than  120  ft  (36.58  m);  (7) 
allow  trawling  with  transponders  only 
from  Duval  County  through  St.  Lucie 
County;  (8)  limit  trawling  from  Duval 
County  through  St.  Lucie.  County;  and 
(9)  prohibit  trawling  south  of  Cape 
Canaveral.  FL  (i.e.,  south  of  28''35.1'  N. 
lat.). 

A  scoping  meeting  will  also  be  held 
to  solicit  comments  on  wreckfish  caught 
by  recreational  fishermen  and  the 
commercial  bycatch  of  wreckfish 
outside  of  the  Blake  Plateau. 
Amendments  3  and  4  to  the  Snapper- 
Grouper  FMP  established  a  management 
program  for  wreckfish  in  the  South 
Atlantic  region.  A  framework  measure 
was  also  included  allowing  the  Council 
to  set  total  allowable  catch  (TAG)  each 
year  and  at  the  same  time  consider  other 
options.  Amendment  5  to  the  Snapper- 
Group)er  FMP  established  an  individual 
transferable  quota  (ITQ)  system  in  the 
wreckfish  fishery  that  only  allows  ITQ 
shareholders  to  land  and  sell  wreckfish. 
and  allows  only  permitted  dealers  to 
handle  wreckfish  and  to  buy  wreckfish 
from  ITQ  shareholders.  Recently,  there 
have  been  reports  of  wreckfish  being 
caught  by  recreational  fishermen  fishing 
primarily  for  red  grouper  off  Key  West. 
FL,  and  commercial  fishermen, 
especially  off  south  Florida,  observing 
occasional  wreckfish  bycatch.  These 
reports  do  not  indicate  frequency  or 
poundage  of  catches,  disposition  of 
catches,  nor  substantial  quantities  or 
targeting  of  wreckfish.  The  Council  is 
considering  the  following  management 
options  for  regulating  this  fishery:  (1) 
No  action  (i.e..  do  not  allow  the  taking 
or  landing  of  wreckfish  in  the  South 
Atlantic  region  except  by  ITQ 
shareholders;  (2)  set  a  recreational  bag 
limit  of  1  or  2  fish  per  fisherman  per 
trip;  (3)  set  a  recreational  bag  limit  of  1 
or  2  fish  per  boat  i>er  day;  (4)  set  a 
recreational  bag  limit  of  1  or  2  fish  per 
boat  per  trip;  (5)  set  an  undetermined 
recreational  bag  limit;  (6)  set  a  bag  limit 
of  1  or  2  fish  per  boat  per  trip  for 
commercial  fishermen  in  the  South 
Atlantic  region  who  are  not  wreckfish 
ITQ  shareholders;  (7)  set  a  bag  limit  of 
1  or  2  fish  per  boat  per  day  for 
commercial  fishermen  in  the  South 
Atlantic  region  who  are  not  wreckfish 
ITQ  shareholders;  (8)  set  a  bag  limit  of 

1  or  2  fish  per  boat  per  trip  for 
commercial  fishermen  in  the  south 
Florida  area  who  are  not  wreckfish  ITQ 
shareholders;  (9)  set  a  bag  limit  of  1  to 

2  fish  per  boat  per  day  for  commercial 
fishermen  in  the  south  Florida  area  who 
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are  not  wreckfish  ITQ  shareholders,  (10) 
allow  for  an  undetermined  commercial 
bag  limit  in  the  South  Atlantic  region; 
and  (11)  allow  for  an  undetermined 
commercial  bag  limit  only  in  the  South 
Florida  area. 

A  final  public  hearing  will  be  held  to 
solicit  comments  on  management 
options  for  Amendment  1  to  the  Shrimp 
FMP,  which  proposes  to  add  rock 
shrimp  to  the  management  unit, 
prohibit  trawling  for  rock  shrimp  in 
designated  areas,  and  implement 
mandatory  permitting  and  reporting 
requirements  for  vessels  fishing  for,  and 
dealers  handling,  rock  shrimp  in  the 
South  Atlantic  region.  In  addition,  the 
Council  will  solicit  comments  on  a 
mandatory  vessel  operator  license  and 


other  management  measures  to  enhance 
law  enforcement  that  it  is  considering. 

Verbal  public  comments  regarding 
Shrimp  FMP  Amendment  1  may  be 
presented  at  the  public  hearing  and  will 
be  considered  by  the  Council  prior  to 
taking  its  intended  final  action  at  the 
June  public  meeting.  Written  public 
comments  on  the  subjects  of  the  scoping 
meetings,  including  any  Council 
scoping  documents  made  available  to 
the  public,  may  be  submitted  to  the 
Council  from  the  time  of  the  poping 
meetings  until  such  time  as  the  Council 
has  prepared  appropriate  and  related 
hearing  documents  that  are  available  for 
public  comment.  For  copies  of  the 
public  scoping  and  hearing  documents, 
see  ADDRESSES. 


These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  the  Council  office 
by  June  16. 1995. 

For  special  accommodations 
regarding  the  meetings  and  hearing, 
contact  the  Council  (see  ADDRESSES). 

Authority:  16  U.S.C.  1801  et.  seq. 

Dated:  )une  13. 1995. 

Richard  H.  SchaeCer, 

Director,  Office  of  Fisheries  Conservation  and 
Management,  National  Marine  Fisheries 
Service. 

|FR  Ctoc.  95-14827  Filed  6-13-95;  3:27  pm| 
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DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

Deschutes  Provincial  Interagency 
Executive  Committee  (PIEC),  Advisory 
Committee 

AGENCY:  Forest  Service.  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Deschutes  PIEC  Advisory 
Committee  will  meet  on  July  17  &  18th 
at  the  Hood  River  Inn  in  Hood  River, 
Oregon.  July  17  will  be  a  field  trip  to 
selected  watersheds  on  the  Mt.  Hood 
National  Forest.  July  18  will  be  a  regular 
business  meeting.  Start  times:  July  17: 
9:30  am;  July  18:  8  am.  Agenda  items 
include:  (1)  Watershed  restoration 
projects  in  the  Deschutes  Province;  (2) 
Forest  health  in  the  Province;  (3)  A 
briefing  on  the  Eastside  Ecosystem 
Project;  (4)  An  update  on  Resource 
Advisory  Committees;  and  (5)  Open 
public  forum.  All  Deschutes  Province 
Advisory  Committee  meetings  are  open 
to  the  public. 

FOR  FURTHER  INFORMATION  CONTACT: 
Harry  Hoogesteger.  Province  Liaison, 
USDA.  Fort  Rock  Ranger  District.  1230 
N.E.  3rd,  Bend,  Oregon  97701,  503-383- 
4704. 


Dated:  June  14. 1995. 
Sally  CoUins. 

Deschutes  National  Forest  Supervisor. 

IFR  Doc.  95-14869  Filed  6-16-95;  8:45  ami 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-427-801,  A-428-801,  A-475-801.  A-688- 
804,  A-485-801,  A-659-801,  A-64>-801,  A- 
412-801] 

Antifriction  Bearings  (Other  Than 
Tapered  Roller  Bearings)  and  Parts 
Thereof  From  France,  Germany,  Italy, 
Japan,  Romania,  Singapore,  Thailand, 
and  the  United  Kingdom;  Initiation  of 
Antidumping  Duty  Administrative 
Reviews  and  Notice  of  Request  for 
Revocation  of  an  Order 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  initiation  of 
antidumping  duty  administrative 
reviews  and  notice  of  request  for 
revocation  of  order. 

SUMMARY:  The  Department  of  Commerce 
has  received  requests  to  conduct 
administrative  reviews  of  the 
antidumping  duty  orders  on  antifriction 
bearings  (other  than  tapered  roller 
bearings)  and  parts  thereof  from  France, 
Germany,  Italy.  Japan.  Romania. 
Singapore,  Thailand,  and  the  United 
Kingdom.  In  accordance  with  the 
Commerce  regulations,  we  are  initiating 
those  administrative  reviews.  The 
review  period  is  May  1,  1994,  through 
April  30,  1995.  We  have  also  received 
a  request  to  revoke  the  order  covering 
ball  bearings  and  parts  thereof  from 
Thailand  with  respect  to  NMB/Pelmec. 


the  only  known  producer/exporter  of 
this  merchandise  from  Thailand. 
EFFECTIVE  DATE:  June  19.  1995. 
FOR  FURTHER  l(iF0RMAT10N  CONTACT: 
Holly  A.  Kuga,  Director.  Office  of 
Antidumping  Compliance.  International 
Trade  Administration,  U.S.  Department 
of  Commerce.  Washington  D.C.  20230; 
telephone  (202)  482-4737. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Department  of  Commerce  (the 
Department)  has  received  timely 
requests,  in  accordance  with  sections 
353.22(a)(1),  (2),  and  (3)  of  the 
Department's  regulations,  for 
administrative  reviews  of  the 
antidumping  duty  orders  covering 
anti&iction  bearings  (other  than  tapered 
roller  bearings)  and  parts  thereof  from 
France,  Germany,  Italy,  Japan,  Romania, 
Singapore,  Thailand,  and  the  United 
Kingdom.  The  orders  cover  three  classes 
or  kinds  of  merchandise:  ball  bearings 
(ball),  cylindrical  roller  bearings 
(cylindrical),  and  spherical  plain 
bearings  (spherical).  Pursuant  to  section 
353.25  of  our  regulations,  NMB/Pelmec 
has  requested  revocation  of  the  order 
covering  ball  bearings  and  parts  thereof 
from  Thailand.  NMB/Pelmec  is  the  only 
known  producer/exporter  of  this 
merchandise  from  Thailand.  NMB/ 
Pelmec  based  its  request  on  its  claim 
that  there  has  been  an  absence  of 
dumping  on  sales  of  the  above  subject 
merchandise  for  a  period  of  three 
consecutive  years. 

Initiation  of  Reviews 

In  accordance  with  section  353.22(c] 
of  our  regulations,  we  are  initiating 
administrative  reviews  of  the  following 
antidumping  duty  orders.  We  intend  to 
issue  the  final  resuUs  of  these  reviews 
no  later  than  May  31,  1996. 


Proceedings  and  firms 


France  A-427-801: 

Franke  GmbH 

Hoesch  Rothe-Erde  AG  

Irrtertechnique 

Rollix  Defontaine,  S.A  

SKF  France  (including  all  relevant  affiliates) 

SNFA 

Societe  Nouvelle  de  Roulements  (SNR)  

Germany  A-428-801 : 

FAG  Kugelfischer  Georg  Schaefer  AG 

Fichtel  &  Sachs  AG 

Franke  GmbH 

Hoesch  Rothe  Erde  AG  


Class  or  kind 


Bail. 

Ball. 

All. 

Ball. 

All. 

Ball  &  Cylindrical. 

All. 

All. 

Ball. 
Ball. 
Ball. 
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Proceedings  and  firms 


Class  or  kind 


INA  Walzlager  Schaeffler  KG  „.. 

NTN  Kugellagerfabrik  (Deutschland)  GmbH „.. 

Rollix  &  Defontaine.  S.A  

SKF  GmbH.  (irx;luding  all  relevant  affiliates)  

Torrington  Nadellager  (TorringtorVKuensebeck) 

Italy  A-475-801: 

FAG  Italia  S.p.A.  (Including  all  relevant  affiliates) 

SKF-lndusthe  S.p.A  

Japan  A-58&-804: 

Asahi  Seiko  

Izumoto  Seiko  Co..  Ltd  « 

Jidosha  Buhin  Kogyo  Co.,  Ltd  

Koyo  Seiko  Company,  Ltd  

Naiico  Spicer  Co..  Ltd  

Nippon  Pillow  Bkx*  Sales  Company,  Ltd  

Nippon  Seiko  K.K.  (NSK) 

Nissan  Trading  Co.,  Ltd 

NTN  Corp „ 

Romania  A-485-801: 

Tehnoirrportexport,  S.A  

Singapore  A-559-801: 

NMB  Singapore/Pelmec  Ind 

Thailand  A-549-801 : 

NMB  Thai/Pelmec  Thai  Ltd 

United  Kingdom  A-412-801: 

Barden  Corporation 

NSK  Beanngs  Europe,  Ltd7RHP  Bearings  Ltd  

Normalair-Ganett  Ltd  

Hoffmann  U.K 

Rose  Bearing  Co.,  Ltd  „ 

Timken  Bearing  Co  


AH. 

All. 

Ball. 

All. 

Bail  &  Cytindhcal. 

Ball  &  Cytindncal. 
Ball. 

Ball. 

All. 

Ball. 

All. 

BaH. 

All. 

All. 

Ball. 

All. 


Ball. 

Ban. 

Bait. 

Ball. 

Ball& 

Batl& 

Ball& 

Ball& 


Cylindrical. 
Cylindrical. 
CylindrKal 
Cylindrical. 
Ball  &  Cylindrical 


Interested  parties  must  submit 
applications  for  administrative 
protective  orders  in  accordance  with 
section  353.34(b)  of  the  Department's 
regulations. 

However,  due  to  the  large  number  of 
parties  to  this  proceeding,  we  strongly 
recommend  that  parties  submit  their 
APO  applications  as  soon  as  possible, 
and  we  will  process  them  on  a  first- 
come,  first-served  basis. 

These  initiations  and  this  notice  are 
in  accordance  with  section  751(a)  of  the 
Tariff  Act  of  1930  (19  U.S.C.  1675(a)) 
and  19  CFR  353.22(c). 

Dated:  June  12, 1995. 
Joseph  A.  Spetrini, 

Deputy  Assistant  Secretary  for  Compliance. 
[FR  Doc.  95-14935  Filed  6-16-95;  8:45  am) 

BILUNG  CODE  3510-OS-P 


[A-357-809) 

Notice  of  Final  Determination  of  Sales 
at  Less  than  Fair  Value:  Small 
Diameter  Circular  Seamless  Carbon 
and  Alloy  Steel  Standard,  Line,  and 
Pressure  Pipe  From  Argentina 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

EFFECTIVE  DATE:  June  19,  1995. 


FOR  FURTHER  INFORMATION  CONTACT: 
Irene  Darzenta  or  Fabian  Rivelis,  Office 
of  Antidumping  Investigations,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20230; 
telephone  (202)  482-6320  or  (202)  482- 
3853. 

Final  Determination 

The  Department  of  Commerce  (the 
Department)  determines  that  small 
diameter  circular  seamless  carbon  and 
alloy  steel  standard,  line,  and  pressure 
pipe  (seamless  pipe)  from  Argentina  is 
being,  or  is  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value,  as 
provided  in  section  735  of  the  Tariff  Act 
of  1930,  as  amended  (the  Act)  (1994). 
The  estimated  margins  are  shown  in  the 
"Suspension  of  Liquidation"  section  of 
this  notice. 

Case  History 

Since  our  preliminary  determination 
on  January  19,  1995  (60  FR  5348, 
January  27.  1994).  the  following  events 
have  occurred. 

In  response  to  a  request  from 
respondent  Siderca  S.A.I.C  (Siderca). 
we  postponed  the  final  determination 
until  June  12,  1995,  pursuant  to  section 
735(a)(2)(A)  of  the  Act  (60  FR  9012, 
February  16, 1995). 


In  our  notice  of  preliminary 
determination  we  stated  that  we  would 
solicit  further  information  on  various 
scope-related  issues,  including  class  or 
kind  of  merchandise.  On  February  10, 
1995,  we  issued  a  questionnaire  to 
interested  parties  to  request  further 
information  on  whether  the  scope  of  the 
investigation  constitutes  more  than  one 
class  or  kind  of  merchandise.  Responses 
to  this  questionnaire  were  submitted  on 
March  27,  1995. 

On  April,  27, 1995,  Koppel  Steel 
Corporation,  a  U.S.  producer  of  subject 
merchandise  which  appeared  as  an 
interested  party  from  the  outset  of  this 
investigation,  requested  co-petitioner 
status. 

On  May  5, 1995,  respondent 
submitted  its  case  brief.  Petitioner ' 
submitted  its  rebuttal  brief  on  May  15, 
1995.  In  its  rebuttal  brief,  petitioner 
requested  that  the  Department  reject 
"substantial  portions"  of  Siderca's  case 
brief  because  it  allegedly  constituted  a 
"new  submission  of  factual 
information."  Siderca  objected  to  this 
request  on  May  19, 1995.  Petitioner 
responded  to  this  letter  on  May  26, 
1995.  However,  we  determined  that 
Siderca's  case  brief  did  not  contain  new 
factual  information.  (See  Comment  1  in 
the  "Interested  Party  Comment"  section 


'  All  references  to  "petitioner"  in  this  notice 
include  Koppel  Steel  Corporation. 
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of  this  notice.)  In  addition,  on  June  1. 
1995.  the  Department  returned  Siderca's 
May  19. 1995,  letter,  as  well  as 
petitioner's  letter  of  May  26.  1995. 
because  they  constituted  unsolicited 
submissions  untimely  filed  after  the 
briefing  period. 

Scope  of  Investigation 

The  following  scope  language  reflects 
certain  modifications  made  for  purposes 
of  the  final  determination,  where 
appropriate,  as  discussed  in  the  "Scope 
Issues"  section  below. 

The  scope  of  this  investigation 
includes  seamless  pipes  produced  to  the 
ASTM  A-335,  ASTM  A-106.  ASTM  A- 
53  and  API  5L  specifications  and 
meeting  the  physical  parameters 
described  below,  regardless  of 
application.  The  scope  of  this 
investigation  also  includes  all  products 
used  in  standard,  line,  or  pressure  pipe 
applications  and  meeting  the  physical 
parameters  below,  regardless  of 
specification. 

For  purposes  of  this  investigation, 
seamless  pipes  are  seamless  carbon  and 
alloy  (other  than  stainless)  steel  pipes, 
of  circular  cross-section,  not  more  than 
114.3  mm  (4.5  inches)  in  outside 
diameter,  regardless  of  wall  thickness, 
manufacturing  process  (hot-finished  or 
cold-drawn),  end  finish  (plain  end. 
bevelled  end,  upset  end,  threaded,  or 
threaded  and  coupled),  or  surface  finish. 
These  pipes  are  commonly  known  as 
standard  pipe,  line  pipe  or  pressure 
pipe,  depending  upon  the  application. 
They  may  also  be  used  in  structural 
applications.  Pipes  produced  in  non- 
standard wall  thicknesses  are  commonly 
referred  to  as  tubes. 

The  seamless  pipes  subject  to  these 
investigations  are  currently  classifiable 
under  subheadings  7304.10.10.20. 
7304.10.50.20,  7304.31.60.50, 
7304.39.00.16.  7304.39.00.20, 
7304.39.00.24,  7304.39.00.28, 
7304.39.00.32,  7304.51.50.05, 
7304.51.50.60,  7304.59.60.00. 
7304.59.80.10,  7304.59.80.15, 
7304.59.80.20,  and  7304.59.80.25  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS). 

The  following  information  further 
defines  the  scope  of  this  investigation, 
which  covers  pipes  meeting  the 
physical  parameters  described  above: 
Specifications,  Characteristics  and 
Uses:  Seamless  pressure  pipes  are 
intended  for  the  conveyance  of  water, 
steam,  petrochemicals,  chemicals,  oil 
products,  natural  gas  and  other  liquids 
and  gasses  in  industrial  piping  systems. 
They  may  carry  these  substances  at 
elevated  pressures  and  temperatures 
and  may  be  subject  to  the  application  of 
external  heat.  Seamless  carbon  steel 


pressure  pipe  meeting  the  American 
Society  for  Testing  and  Materials 
(ASTM)  standard  A-106  may  be  used  in 
temperatures  of  up  to  1000  degrees 
fahrenheit,  at  various  American  Society 
of  Mechanical  Engineers  (ASME)  code 
stress  levels.  Alloy  pipes  made  to  ASTM 
standard  A-335  must  be  used  if 
temperatures  and  stress  levels  exceed 
those  allowed  for  A-106  and  the  ASME 
codes.  Seamless  pressure  pipes  sold  in 
the  United  States  are  commonly 
produced  to  the  ASTM  A-106  standard. 

Seamless  standard  pipes  are  most 
commonly  produced  to  the  ASTM  A-53 
specification  and  generally  are  not 
intended  for  high  temf)erature  service. 
They  are  intended  for  the  low 
temperature  and  pressure  conveyance  of 
water,  steam,  natural  gas.  air  and  other 
liquids  and  gasses  in  plumbing  and 
heating  systems,  air  conditioning  units, 
automatic  sprinkler  systems,  and  other 
related  uses.  Standard  pipes  (dep)ending 
on  type  and  code)  may  carry  liquids  at 
elevated  temperatures  but  must  not 
exceed  relevant  ASME  code 
requirements. 

Seamless  line  pipes  are  intended  for 
the  conveyance  of  oil  and  natural  gas  or 
other  fiuids  in  pipe  lines.  Seamless  line 
pipes  are  produced  to  the  API  5L 
specification. 

Seamless  pipes  are  commonly 
produced  and  certified  to  meet  ASTM 
A-106.  ASTM  A-53  and  API  5L 
specifications.  Such  triple  certification 
of  pipes  is  common  because  all  pipes 
meeting  the  stringent  A-106 
specification  necessarily  meet  the  API 
5L  and  ASTM  A-53  specifications. 
Pipes  meeting  the  API  5L  specification 
necessarily  meet  the  ASTM  A-53 
specification.  However,  pipes  meeting 
the  A-53  or  API  5L  specifications  do  not 
necessarily  meet  the  A-106 
specification.  To  avoid  maintaining 
separate  production  runs  and  separate 
inventories,  manufacturers  triple  certify 
the  pipes.  Since  distributors  sell  the  vast 
majority  of  this  product,  they  can 
thereby  maintain  a  single  inventory  to 
service  all  customers. 

The  primary  application  of  ASTM  A- 
106  pressure  pipes  and  triple  certified 
pipes  is  in  pressure  piping  systems  by 
refineries,  petrochemical  plants  and 
chemical  plants.  Other  applications  are 
in  power  generation  plants  (electrical- 
fossil  fuel  or  nuclear),  and  in  some  oil 
field  uses  (on  shore  and  off  shore)  such 
as  for  separator  lines,  gathering  lines 
and  metering  runs.  A  minor  application 
of  this  product  is  for  use  as  oil  and  gas 
distribution  lines  for  commercial 
applications.  These  applications 
constitute  the  majority  of  the  market  for 
the  subject  seamless  pipes.  However,  A- 


106  pipes  may  be  used  in  some  boiler 
applications. 

The  scope  of  this  investigation 
includes  all  seamless  pipe  meeting  the 
physical  parameters  described  above 
and  produced  to  one  of  the 
specifications  listed  above,  regardless  of 
application,  and  whether  or  not  also 
certified  to  a  non-covered  specification. 
Standard,  line  and  pressure  applications 
and  the  above-listed  specifications  are 
defining  characteristics  of  the  scope  of 
this  investigation.  Therefore,  seamless 
pipes  meeting  the  physical  description 
above,  but  not  produced  to  the  A-335, 
A-106,  A-53,  or  API  5L  standards  shall 
be  covered  if  used  in  a  standard,  line  or 
pressure  application. 

For  example,  there  are  certain  other 
ASTM  specifications  of  pipe  which, 
because  of  overlapping  characteristics, 
could  potentially  be  used  in  A-106 
applications.  These  specifications 
generally  include  A-162,  A-192,  A-210, 
A-333,  and  A-524.  When  such  pipes 
are  used  in  a  standard,  line  or  pressure 
pipe  application,  such  products  are 
covered  by  the  scope  of  this 
investigation. 

Specifically  excluded  from  this 
investigation  are  boiler  tubing  and 
mechanical  tubing,  if  such  products  are 
not  produced  to  A-335.  A-106,  A-53  or 
API  5L  specifications  and  are  not  used 
in  standard,  line  or  pressure 
applications.  In  addition,  finished  and 
unfinished  OCTG  are  excluded  from  the 
scope  of  this  investigation,  if  covered  by 
the  scope  of  another  antidumping  duty 
order  from  the  same  country.  If  not 
covered  by  such  an  OCTG  order, 
finished  and  unfinished  OCTG  are 
included  in  this  scope  when  used  in 
standard,  line  or  pressure  applications. 
Finally,  also  excluded  from  this 
investigation  are  redraw  hollows  for 
cold-drawing  when  used  in  the 
production  of  cold-drawn  pipe  or  tube. 

Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  of  this  investigation  is  dispositive. 

Scope  Issues 

Interested  parties  in  these 
investigations  have  raised  several  issues 
related  to  the  scope.  We  considered 
these  issues  in  our  preliminary 
determination  and  invited  additional 
comments  from  the  parties.  These 
issues,  which  are  discussed  below,  are: 
(A)  Whether  to  continue  to  include  end 
use  as  a  factor  in  defining  the  scope  of 
these  investigations:  (B)  whether  the 
seamless  pipe  subject  to  these 
investigations  constitutes  more  than  one 
class  or  kind  of  merchandise:  and  (C) 
miscellaneous  scope  clarification  issues 
and  scope  exclusion  requests. 
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A.  End  Use 

We  stated  in  our  preliminary 
determination  that  we  agreed  with 
petitioner  that  pipe  products  identified 
as  potential  substitutes  used  in  the  same 
applications  as  the  four  standard,  line, 
and  pressure  pipe  specifications  listed 
in  the  scope  would  fall  within  the  class 
or  kind  of  subject  merchandise  and, 
therefore,  within  the  scope  of  any  orders 
issued  in  these  investigations.  However, 
we  acknowledged  the  difficulties 
involved  with  requiring  end-use 
certifications,  particularly  the  burdens 
placed  on  the  E)epartment,  the  U.S. 
Customs  Service,  and  the  parties,  and 
stated  that  we  would  strive  to  simplify 
any  procedures  in  this  regard. 

For  purposes  of  these  final 
determinations,  we  have  considered 
carefully  additional  comments 
submitted  by  the  parties  and  have 
determined  that  it  is  appropriate  to 
continue  to  employ  end  use  to  define 
the  scope  of  these  cases  with  respect  to 
non-listed  specifications.  We  find  that 
the  generally  accepted  definition  of 
standard,  line  and  pressure  seamless 
pipes  is  based  largely  on  end  use,  and 
that  end  use  is  implicit  in  the 
description  of  the  subject  merchandise. 
Thus,  end  use  must  be  considered  a 
significant  defining  characteristic  of  the 
subject  merchandise.  Given  our  past 
experience  with  substitution  after  the 
imposition  of  antidumping  orders  on 
steel  pipe  products,^  we  agree  with 
petitioner  that  if  products  produced  to 
a  non-listed  specification  [e.g.,  seamless 
pipe  produced  to  A-162,  a  non-listed 
specification  in  the  scope)  were  actually 
used  as  standard,  litie,  or  pressure  pipe, 
then  such  product  would  fall  within  the 
same  class  or  k\nd  of  merchandise 
subject  to  these  investigations. 

Furthermore,  we  disagree  with 
respondents'  general  contention  that 
using  end  use  for  the  scope  of  an 
antidumping  case  is  beyond  the 
purview  of  the  U.S.  antidumping  law. 
The  Department  has  interpreted  scope 
language  in  other  cases  as  including  an 
end-use  specification.  See  Ipsco  Inc.  v. 
United  States,  715  F.Supp.  1104  (CIT 
1989)  [Ipsco].  In  Ipsco,  the  Department 
had  clarified  the  scope  of  certain  orders, 
in  particular  the  phrase,  "intended  for 
use  in  drilling  for  oil  and  gas,"  as 
covering  not  only  API  specification 
OCTG  pipe  but,  "  'all  other  pipe  with 
[certain  specified]  characteristics  used 
in  OCTG  applications  *  *  *.' "  Ipsco  at 
1105.  In  reaching  this  determination, 


'  See  Preliminary  Affirmative  Determination  of 
Scope  Inquiry  on  Antidumping  Duty  Orders  on 
Certain  Welded  Non-Alloy  Steel  Pipes  from  Brazil, 
the  Bepublic  of  Korea.  Mexico  and  Venezuela.  59 
FR  1929.  January  13.  1994. 


the  Department  also  provided  an 
additional  description  of  the  covered 
merchandise,  and  initiated  an  end-use 
certification  procedure. 

Regarding  implementation  of  the  end 
use  provision  of  the  scope  of  these 
investigations,  and  any  orders  which 
may  be  issued  in  these  investigations, 
we  are  well  aware  of  the  difficulty  and 
burden  associated  with  such 
certifications.  Therefore,  in  order  to 
maintain  the  effectiveness  of  any  order 
that  may  be  issued  in  light  of  actual 
substitution  in  the  future  (which  the 
end-use  criterion  is  meant  to  achieve), 
yet  administer  certification  procedures 
in  the  least  problematic  manner,  we 
have  developed  an  approach  which 
simplifies  these  procedures  to  the 
greatest  extent  possible. 

First,  we  will  not  require  end-use 
certification  until  such  time  as 
petitioner  or  other  interested  parties 
provide  a  reasonable  basis  to  believe  or 
suspect  that  substitution  is  occurring.^ 
Second,  we  will  require  end-use 
certification  only  for  the  product(s)  (or 
specification(s))  for  which  evidence  is 
provided  that  substitution  is  occurring. 
For  example,  if,  based  on  evidence 
provided  by  petitioner,  the  Department 
finds  a  reasonable  basis  to  believe  or 
suspect  that  seamless  pipe  produced  to 
A-162  specification  is  being  used  as 
pressure  pipe,  we  will  require  end-use 
certifications  for  imports  of  A-162 
specification.  Third,  normally  we  will 
require  only  the  importer  of  record  to 
certify  to  the  end  use  of  the  imported 
merchandise.  If  it  later  proves  necessary 
for  adequate  implementation,  we  may 
also  require  producers  who  export  such 
products  to  the  United  States  to  provide 
such  certification  on  invoices 
accompanying  shipments  to  the  United 
States.  For  a  complete  discussion  of 
interested  party  comments  and  the 
Department's  analysis  on  this  topic,  see 
June  12, 1995,  End  Use  Decision 
Memorandum  from  Deputy  Assistant 
Secretary  Barbara  Stafford  (DAS)  to 
Assistant  Secretary  Susan  Esserman 
(AS). 

B.  Class  or  Kind 

In  the  course  of  these  investigations, 
certain  respondents  have  argued  that  the 
scope  of  the  investigations  should  be 
divided  into  two  classes  or  kinds. 
Siderca  S.A.I.C,  the  Argentine 
respondent,  has  argued  that  the  scope 
should  be  divided  according  to  size: 
seamless  pipe  with  an  outside  diameter 
of  2  inches  or  less  and  pipe  with  an 
outside  diameter  of  greater  than  2 
inches  constitute  two  classes  or  kinds. 


Mannesmann  S.A.,  the  Brazilian 
respondent,  and  Mannesmannrohren- 
Werke,  A.G.,  the  German  respondent, 
argued  that  the  scope  should  be  divided 
based  upon  material  composition: 
carbon  and  alloy  steel  seamless  pipe 
constitute  two  classes  or  kinds. 

In  our  preliminary  determinations,  we 
found  insufficient  evidence  on  the 
record  that  the  merchandise  subject  to 
these  investigations  constitutes  more 
than  one  class  or  kind.  We  also 
indicated  that  there  were  a  number  of 
areas  where  clarification  and  additional 
comment  were  needed.  For  purposes  of 
the  final  determination,  we  considered 
a  significant  amount  of  additional 
information  submitted  by  the  parties  on 
this  issue,  as  well  as  information  from 
other  sources.  This  information  strongly 
supports  a  finding  of  one  class  or  kind 
of  merchandise.  As  detailed  in  the  June 
12,  1995,  Class  or  Kind  Decision 
Memorandum  from  DAS  to  AS,  we 
analyzed  this  issue  based  on  the  criteria 
set  forth  by  the  Court  of  International 
Trade  in  Diversified  Products  v.  United 
States.  6  CIT  155,  572  F.  Supp.  883 
(1983).  These  criteria  are  as  follows:  (1) 
The  general  physical  characteristics  of 
the  merchandise:  (2)  expectations  of  the 
ultimate  purchaser;  (3)  the  ultimate  use 
of  the  merchandise;  (4)  the  channels  of 
trade  in  which  the  merchandise  moves; 
and  (5)  the  cost  of  that  merchandise. 

In  the  past,  the  Department  has 
divided  a  single  class  or  kind  in  a 
petition  into  multiple  classes  or  kinds 
where  analysis  of  the  Diversified 
Products  criteria  indicates  that  the 
subject  merchandise  constitutes  more 
than  one  class  or  kind.  See,  for  example, 
Final  Determination  of  Sales  at  Less 
than  Fair  Value;  Anti-Friction  Bearings 
(Apart  from  Tapered  Boiler  Bearings) 
from  Germany,  54  FR  18992,  18998 
(May  3,  1989)  ("AFBsfrom  Germany); 
Pure  and  Alloy  Magnesium  from 
Canada:  Final  Affirmative 
Determination;  Bescission  of 
Investigation  and  Partial  Dismissal  of 
Petition,  57  FR  30939  (July  13. 1992). 

1.  Physical  Characteristics 

We  find  little  meaningful  difference 
in  physical  characteristics  between 
seamless  pipe  above  and  below  two 
inches.  Both  are  covered  by  the  same 
technical  specifications,  which  contains 
detailed  requirements.*  While  we 
recognize  that  carbon  and  alloy  pipe  do 
have  some  important  physical 


'This  approach  is  consistent  with  petitioner's 
request. 


*  The  relevant  ASTM  specifications,  as  well  as 
product  dennilions  from  other  independent  sources 
je.^.,  American  Iron  and  Steel  Institute  (AISD). 
describe  the  sizes  for  standard,  line,  and  pressure 
pipe,  as  ranging  from  V^  inch  to  60  inches 
(depending  on  application).  None  of  these 
descriptions  suggest  a  break  point  at  two  inches. 


31956 


Federal  Register  /  Vol.  60.  No.  117  /  Monday.  June  19.  1995  /  Notices 


Federal  Register  /  Vol.  60.  No.  117  /  Monday.  June  19,  1995  /  Notices 


31957 


differences  (primarily  the  enhanced  heat 
and  pressure  tolerances  associated  with 
alloy  grade  steels),  it  is  difficult  to  say 
where  carbon  steel  ends  and  alloy  steel 
begins.  As  we  have  discussed  in  our 
Class  or  Kind  Decision  Memorandum  of 
June  12. 1995.  carbon  steel  products 
themselves  contain  alloys,  and  there  is 
a  range  of  percentages  of  alloy  content 
present  in  merchandise  made  of  carbon 
steel.  We  find  that  alloy  grade  steels, 
and  pipes  made  therefrom,  represent  the 
upper  end  of  a  single  continuum  of  steel 
grades  and  associated  attributes.' 

In  those  prior  determinations  where 
the  Department  divided  a  single  class  or 
kind,  the  Department  emphasized  that 
differences  in  physical  characteristics 
also  affected  the  capabilities  of  the 
merchandise  (either  the  mechanical 
capabilities,  as  in  AFBs  from  Germany, 
54  FR  at  18999. 19002-03.  or  the 
chemical  capabilities,  as  in  Pure  and 
Alloy  Magnesium  from  Canada,  57  FR  at 
30939).  which  in  turn  established  the 
boundaries  of  the  ultimate  use  and 
customer  expectations  of  the  products 
involved. 

As  the  Department  said  in  AFBs  from 
Germany, 

|t|he  real  question  is  whether  the  physical 
differences  are  so  material  as  to  alter  the 
essential  nature  of  the  product,  and, 
therefore,  rise  to  the  level  of  class  or  kind 
distinctions.  We  believe  that  the  physical 
differences  between  the  five  classes  or  kinds 
of  the  subject  merchandise  are  fundamental 
and  are  more  than  simply  minor  variations 
on  a  theme. 

54  FR  at  19002.  In  the  present  cases, 
there  is  insufficient  evidence  to 
conclude  that  the  differences  between 
pipe  over  2  inches  in  outside  diameter 
and  2  inches  or  less  in  outside  diameter, 
rise  to  the  level  of  a  class  or  kind 
distinction. 

Furthermore,  with  regard  to  Siderca's 
allegation  that  a  two-inch  breakpoint  is 
widely  recognized  in  the  U.S.  market  for 
seamless  pipe,  the  Department  has 
found  only  one  technical  source  of  U.S. 
market  data  for  seamless  pipe,  the 
Preston  Pipe  Report.  The  Preston  Pipe 
Report,  which  routinely  collects  and 
publishes  U.S.  market  data  for  this 
merchandise,  publishes  shipment  data 
for  the  size  ranges  V2  to  4V2  inches:  it 


'  The  Department  has  had  numerous  cases  where 
steel  products  including  carbon  and  alloy  grades 
were  considered  to  tie  within  the  same  class  or 
lund.  See,  e.g..  Preliminary  Determination  of  Sales 
at  Less  than  Fair  Value:  Oil  Country  Tubular  Goods 
from  Austria,  et  al..  60  FR  6512  (February  2.  1995): 
Final  Determination  of  Sales  at  Less  than  Fair 
Value:  Certain  Alloy  and  Carbon  Hot-Rolled  Bars. 
Bods,  and  Semi-Finished  Products  of  Special  Bar 
Quality  Engineered  Steel  from  Brazil.  58  FR  31496 
(June  3.  1993);  Final  Determination  of  Sales  at  Less 
than  Fair  Value:  Forged  Steel  Crankshafts  from  the 
United  Kingdom.  60  FR  22045  (May  9.  1995). 


does  not  recognize  a  break  point  at  2 
inches.  Accordingly,  the  Department 
does  not  agree  with  Siderca  that  "the 
U.S.  market"  recognizes  2  inches  as  a 
physical  boundary  line  for  the  subject 
merchandise. 

In  these  present  cases,  therefore,  the 
Department  finds  that  there  is 
insufficient  evidence  that  any  physical 
differences  between  pipe  over  2  inches 
in  outside  diameter  and  2  inches  or  less 
in  outside  diameter,  or  between  carbon 
and  alloy  steel,  rise  to  the  level  of  class 
or  kind  distinctions. 

2.  Ultimate  Use  and  PiutJiaser 
Expectations 

We  find  no  evidence  that  pipe  above 
and  below  two  inches  is  used 
exclusively  in  any  specific  applications. 
Rather,  the  record  indicates  that  there 
are  overlapping  applications.  For 
example,  pipe  above  and  below  two 
inches  may  both  be  used  as  line  and 
pressure  pipe.  The  technical  definitions 
for  line  and  pressure  pipe  provided  by 
ASTM.  AISI.  and  a  variety  of  other 
sources  do  not  recognize  a  distinction 
between  pip)e  over  and  under  two 
inches. 

Likewise,  despite  the  fact  that  alloy 
grade  steels  are  associated  with 
enhanced  heat  and  pressure  tolerances, 
there  is  no  evidence  that  the  carbon  or 
alloy  content  of  the  subject  merchandise 
can  be  differentiated  in  the  ultimate  use 
or  expectations  of  the  ultimate 
purchaser  of  seamless  pipe. 

3.  Channels  of  Trade 

Based  on  information  suppHed  by  the 
parties,  we  determine  that  the  vast 
majority  of  the  subject  merchandise  is 
sold  through  the  same  channel  of 
distribution  in  the  United  States  and  is 
triple-stenciled  in  order  to  meet  the 
greatest  number  of  aoplications. 

Accordingly,  the  cnannels  of  trade 
offer  no  basis  for  dividing  the  subject 
merchandise  into  multiple  classes  or 
kinds  based  on  either  the  size  of  the 
outside  diameter  or  on  pipe  having  a 
carbon  or  alloy  content. 

4.  Cost 

Based  on  the  evidence  on  the  record, 
we  find  that  cost  differences  between 
the  various  products  do  exist.  However, 
the  parties  varied  considerably  in  the 
factors  which  they  characterized  as  most 
significant  in  terms  of  affecting  cost. 
There  is  no  evidence  that  the  size  ranges 
above  and  below  two  inches,  and  the 
difference  between  carbon  and  alloy 
grade  steels,  form  a  break  point  in  cost 
which  would  support  a  finding  of 
separate  classes  or  kinds. 

In  conclusion,  while  we  recognize 
that  certain  differences  do  exist  between 


the  products  in  the  proposed  class  or 
kind  of  merchandise,  we  find  that  the 
similarities  significantly  outweigh  any 
differences.  Therefore,  for  purposes  of 
the  final  determination,  we  will 
continue  to  consider  the  scope  as 
constituting  one  class  or  kind  of 
merchandise. 

C.  Miscellaneous  Scope  Clarification 
Issues  and  Exclusion  Requests 

The  miscellaneous  scope  issues 
include:  (1)  Whether  OCTG  and 
unfinished  OCTG  are  excluded  from  the 
scope  of  these  investigations;  (2) 
whether  pipes  produced  to  non- 
standard wall  thicknesses  (commonly 
referred  to  as  "tubes")  are  covered  by 
the  scope;  (3)  whether  certain 
merchandise  (e.g.,  boiler  tubing, 
mechanical  tubing)  produced  to  a 
specification  listed  in  the  scope  but 
used  in  an  application  excluded  from 
the  scope  is  covered  by  the  scope;  and 
(4)  whether  redraw  hollows  used  for 
cold  drawing  are  excluded  from  the 
scope.  For  a  complete  discussion  of 
interested  party  comments  and  the 
Department's  analysis  on  these  topics. 
see  June  12, 1995,  Additional  Scope 
Clarifications  Decision  Memorandum 
from  DAS  to  AS. 

Regarding  OCTG,  petitioner  requested 
that  OCTG  and  unfinished  OCTG  be 
included  within  the  scope  of  these 
investigations  if  used  in  a  standard,  line 
or  pressure  pipe  application.  However, 
OCTG  and  unfinished  OCTG,  even 
when  used  in  a  standard,  line  or 
pressure  pipe  application,  may  come 
within  the  scope  of  certain  separate, 
concurrent  investigations.  We  intend 
that  merchandise  from  a  particular 
country  not  be  classified  simultaneously 
as  subject  to  both  an  OCTG  order  and 
a  seamless  pipe  order.  Thus,  to 
eliminate  any  confusion,  we  have 
revised  the  scope  language  above  to 
exclude  finished  and  unfinished  OCTG, 
if  covered  by  the  scope  of  another 
antidumping  duty  order  from  the  same 
country.  If  not  covered  by  such  an 
OCTG  order,  finished  and  unfinished 
OCTG  are  included  in  this  scope  when 
used  in  a  standard,  line  or  pressure  pipe 
application,  and,  as  with  other  non- 
listed  specifications,  may  be  subject  to 
end-use  certification  if  there  is  evidence 
of  substitution. 

Regarding  pipe  produced  in  non- 
standard wall  thicknesses,  we  determine 
that  these  products  are  clearly  within 
the  parameters  of  the  scope  of  these 
investigations.  For  clarification 
purposes,  we  note  that  the  physical 
parameters  of  the  scope  include  all 
seamless  carbon  and  alloy  steel  pipes,  of 
circular  cross-section,  not  more  than  4.5 
inches  in  outside  diameter,  regardless  of 


wall  thickness.  Therefore,  the  fact  that 
such  products  may  be  referred  to  as 
tubes  by  some  parties,  and  may  be 
multiple-stenciled,  does  not  render 
them  outside  the  scope. 

Regarding  pipe  produced  to  a  covered 
specification  but  used  in  a  non-covered 
application,  we  determine  that  these 
products  are  within  the  scope.  We  agree 
with  the  petitioner  that  the  scope  of  this 
investigation  includes  all  merchandise 
produced  to  the  covered  specifications 
and  meeting  the  physical  parameters  of 
the  scope,  regardless  of  application.  The 
end-use  criteria  included  in  the  scope  is 
only  applicable  to  products  which  can 
be  substituted  in  the  applications  to 
which  the  covered  specifications  are  put 
i.e.  standard,  line,  and  pressure 
applications. 

It  is  apparent  that  at  least  one  party 
in  this  case  interpreted  the  scope 
incorrectly.  Therefore,  we  have  clarified 
the  scope  to  make  it  more  explicit  that 
all  products  made  to  ASTM  A-335. 
ASTM  A-106,  ASTM  A-53  and  API  5L 
are  covered,  regardless  of  end  use. 

With  respect  to  redraw  hollows  for 
cold  drawing,  the  scope  language 
excludes  such  products  specifically 
when  used  in  the  production  of  cold- 
drawn  pipe  01  tube.  We  understand  that 
petitioner  included  this  exclusion 
language  expressly  and  intentionally  to 
ensure  that  hollows  imported  into  the 
United  States  are  suid  as  intermediate 
products,  not  as  merchandise  to  be  used 
in  a  covered  application. 

Standing 

The  Argentine.  Brazilian,  and  Germaii 
respondents  have  challenged  the 
standing  of  Gulf  States  Tube  to  file  the 
petition  with  respect  to  pipe  and  tube 
between  2.0  and  4.5  inches  in  outside 
diameter,  arguing  that  Gulf  States  Tube 
does  not  produce  these  products. 

Pursuant  to  section  732(b)(1)  of  the 
Act,  an  interested  party  as  defined  in 
section  771(9)(C)  of  the  Act  has  standing 
to  file  a  petition.  (See  also  19  CFR 
353.12(a).)  Section  771(9)(C)  of  the  Act 
defines  "interested  party,"  inter  alia,  as 
a  producer  of  the  like  product.  For  the 
reasons  outlined  in  the  "Scope  Issues" 
section  above,  we  have  determined  that 
the  subject  merchandise  constitutes  a 
single  class  or  kind  of  merchandise.  The 
International  Trade  Commission  (ITC) 
has  also  preliminarily  determined  that 
there  is  a  single  like  product  consisting 
of  circular  seamless  carbon  and  alloy 
steel  standard,  line,  and  pressure  pipe, 
and  tubes  not  more  than  4.5  inches  in 
outside  diameter,  and  including  redraw 
hollows.  [See  USITC  Publication  2734, 
August  1994  at  18).  For  purposes  of 
determining  standing,  the  Department 
has  determined  to  accept  the  ITC's 


definition  of  like  product,  for  the 
reasons  set  forth  in  the  ITC's 
preliminary  determination.  Because 
Gulf  States  is  a  producer  of  the  like 
product,  it  has  standing  to  file  a  petition 
with  respect  to  the  class  or  kind  of 
merchandise  under  investigation. 
Further,  as  noted  in  the  "Case  History" 
section  of  this  notice,  on  April  27, 1995, 
Koppel,  a  U.S.  producer  of  the  product 
size  range  at  issue,  filed  a  request  for  co- 
petitioner  status,  which  the  Department 
granted.  As  a  producer  of  the  like 
product,  Koppel  also  has  standing. 

The  Argentine  respondent  argues  that 
Koppel's  request  was  filed  too  late  to 
confer  legality  on  the  initiation  of  these 
proceedings  with  regard  to  the  products 
at  issue.  Gulf  States  Tube  maintains  that 
the  Department  has  discretion  to  permit 
the  amendment  of  a  petition  for 
purposes  of  adding  co-petitioners  who 
produce  the  domestic  like  product,  at 
such  time  and  upon  such  circumstances 
as  deemed  appropriate  by  the 
Department. 

The  Court  of  International  Trade  (CTT) 
has  upheld  in  very  broad  terms  the 
Etepartment's  ability  to  allow 
amendments  to  petitions.  For  example, 
in  Citrosuco  Paulista,  S.A.  v.  United 
States,  704  F.  Supp.  1075  (Ct.  Int'l  Trade 
1988),  the  Court  sustained  the 
Department's  granting  of  requests  for  co- 
petitioner  status  filed  by  six  domestic 
producers  on  five  different  dates  during 
an  investigation.  The  Court  held  that  the 
addition  of  the  co-petitioners  cured  any 
defect  in  the  petition,  and  that  allowing 
the  petition  to  be  amended  was  within 
Commerce's  discretion: 

ISlince  Commerce  has  statutory  discretion 
to  allow  amendment  of  a  dumping  petition 
at  any  time,  and  since  Commerce  may  self- 
initiate  a  dumping  petition,  any  defect  in  a 
petition  filed  by  |a  domestic  p)arty  is]  cured 
when  domestic  producers  of  the  like  product 
lare]  added  as  co-petitioners  and  Commerce 
[is]  not  required  to  start  a  new  investigation. 

Citrosuco,  704  F.  Supp.  at  1079 
(emphasis  added).  The  Court  reasoned 
that  if  Commerce  were  to  have 
dismissed  the  petition  for  lack  of 
standing,  and  to  have  required  the  co- 
petitioners  to  refile  at  a  later  date,  it 
"would  have  elevated  form  over 
substance  and  fruitlessly  delayed  the 
antidumping  investigation  •  *  *  when 
Congress  clearly  intended  these  cases  to 
proceed  expeditiously."  Id.  at  1083-84. 

Koppel  has  been  an  interested  party 
and  a  participant  in  these  investigations 
from  the  outset.  The  timing  of  Koppel's 
request  for  co-petitioner  status  and  the 
fact  that  it  made  its  request  in  response 
to  Siderca's  challenge  to  Gulf  States's 
Tube's  standing  does  not  render  its 
request  invalid.  See  Final  Affirmative 
Countervailing  Duty  Determination;  Live 


Swine  and  Fresh,  Chilled,  and  Frozen 
Pork  Products  from  Canada,  50  FR 
25097  (June  17, 1985).  The  Department 
has  rejected  a  request  to  add  a  co- 
petitioner  based  on  the  untimeliness  of 
the  request  only  where  the  Department 
determined  that  there  was  not  adequate 
time  for  opposing  parties  to  submit 
comments  and  for  the  Department  to 
consider  the  relevant  arguments.  See 
Final  Affirmative  Countervailing  Duty 
Determination:  Certain  Stainless  Steel 
Hollow  Products  from  Sweden,  52  FR 
5794,  5795,  5803  (February  26, 1987).  In 
this  investigation,  the  respondents  have 
had  an  opportunity  to  comment  on 
Koppel's  request  for  co-(}etitioner  status, 
and  the  Argentine  respondent  has  done 
so  in  its  case  brief.  Therefore,  we  have 
determined  that,  because  respondents 
would  not  be  prejudiced  or  imduly 
burdened,  amendment  of  the  petition  to 
add  Koppel  as  co-petitioner  is 
appropriate. 

Period  of  Investigation 

The  period  of  investigation  (POI)  is 
January  1,  through  June  30,  1994. 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  and  to  the 
Department's  regulations  are  in 
reference  to  the  provisions  as  they 
existed  on  December  31,  1994. 

Best  Information  Available 

In  accordance  with  section  776(c)  of 
the  Act,  we  have  determined  that  the 
use  of  best  information  available  (BLA) 
is  appropriate  for  Siderca,  the  only 
named  respondent  in  this  investigation. 
As  stated  in  our  notice  of  preliminary 
determination,  on  September  12, 1994, 
Siderca  notified  the  Department  that  it 
would  not  participate  in  this 
investigation.  Because  Siderca  refused 
to  answer  the  Department's 
questionnaire,  we  find  that  it  has  not 
cooperated  in  this  investigation. 

In  determining  what  rate  to  use  as 
BIA,  the  Department  follows  a  two- 
tiered  BIA  methodology,  whereby  the 
Department  may  impose  the  most 
adverse  rate  upon  those  respondents 
who  refuse  to  cooperate  or  otherwise 
significantly  impede  the  proceeding,  or 
assign  a  lower  rate  for  those  respondents 
who  have  cooperated  in  an 
investigation.  The  Department's  BIA 
methodology  for  uncoof)erative 
respondents  is  to  assign  the  higher  of 
the  highest  margin  alleged  in  the 
petition  or  the  highest  rate  calculated 
for  another  respondent.  The 
Department's  practice  for  applying  BIA 
to  cooperative  respondents  is  to  use  the 
higher  of  the  average  of  the  margins 
alleged  in  the  petition  or  the  calculated 
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margin  for  another  firm  for  the  same 
class  or  kind  of  merchandise  from  the 
same  country.  See  Final  Determination 
of  Sales  at  Less  than  Fair  Value: 
Antifriction  Bearings  (Other  Than 
Tapered  Roller  Bearings)  and  Parts 
Thereof  From  the  Federal  Republic  of 
Germany.  54  PR  18992, 19033  (May  3, 
1989).  The  Department's  two-tier 
methodology  for  assigning  BIA  based  on 
the  degree  of  respondents'  cooperation 
has  been  upheld  by  the  U.S.  Court  of 
Appeals  for  the  Federal  Circuit.  [See 
Allied-Signal  Aerospace  Co.  v.  the 
United  States.  996  F2d  1185  (Fed  Cir. 
1993);  see  also  Knipp  Stahl  AG.  et  al  v. 
the  United  States.  822  F.  Supp.  789  (CIT 
1993).)  Because  there  are  no  other 
respondents  in  this  investigation  we  are 
assigning  to  Siderca,  as  BIA,  the  highest 
margin  among  the  margins  alleged  in 
the  petition. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  subject 
merchandise  from  Germany  to  the 
United  States  were  made  at  less  than 
fair  value,  we  compared  United  States 
price  (USP)  to  foreign  market  value 
(FMV)  as  reported  in  the  petition.  See 
Initiation  of  Antidumping  Duty 
Investigation  of  Small  Diameter  Circular 
Seamless  Carbon  and  Alloy  Steel 
Standard.  Line  and  Pressure  Pipe  fmm 
Argentina,  Brazil.  Germany,  and  Italy 
(59  FR  37025.  July  20,  1994). 

Interested  Party  Comments 

Comment  1 

Petitioner  contends  that  Siderca's 
submissions  of  factual  information 
made  after  its  September  12, 1994,  letter 
indicating  that  it  would  not  participate 
in  the  investigation,  are  untimely.  As 
such,  they  must  be  stricken  from  the 
record  and  not  considered  by  the 
Department  in  its  final  determination.  In 
addition,  petitioner  states  that  none  of 
the  factual  information  upon  which 
Siderca  relies  in  its  case  brief  has  been 
verified  by  the  Department,  which  is 
required  under  the  antidumping  statute 
if  it  is  to  be  utilized  by  the  Department 
in  making  a  final  determination.  Also, 
petitioner  states  that  some  of  Siderca's 
later  submissions  (e.g.,  submissions  on 
October  12,  1994,  and  March  27. 1995) 
related  to  standing  and  class  or  kind 
issues  did  not  contain  certifications  of 
factual  information. 

DOC  Position 

We  disagree  with  petitioner.  Despite 
the  fact  that  Siderca  chose  not  to 
respond  to  the  Department's 
questionnaire,  and  thus  not  to 
participate  in  this  investigation,  the 
Department  cannot  preclude  it  from 


commenting  as  an  interested  party  in 
this  investigation.  Furthermore,  all  of 
the  information  contained  in  Siderca's 
brief  was  submitted  previously  on  the 
record,  so  that  its  case  brief  contained 
no  new  factual  information.  In  addition, 
the  omission  of  certification  from  earlier 
submissions  was  a  clerical  oversight 
which  was  cured  without  prejudicing 
petitioner. 

Comment  2 

Siderca  maintains  that  Gulf  States  is 
not  a  producer  of  standard,  line  and 
pressure  pipe  between  2.0  and  4.5 
inches  in  outer  diameter  (OD)  and, 
therefore,  lacks  standing  as  an 
"interested  party"  under  section 
771{9)(C)  of  the  Act  to  petition  on  behalf 
the  U.S.  industry  which  produces  this 
merchandise.  Siderca  also  asserts  that 
the  request  of  Koppel  Steel  Corporation 
for  co-petitioner  status  does  not  remedy 
Gulf  States'  lack  of  standing  or  cure  the 
petitioner's  defects.  Consequently, 
Siderca  urges  the  Department  to  rescind 
the  initiation  of  the  investigation  with 
respect  to  seamless  pipe  in  the  OD  size 
range  between  2.0  and  4.5. 

Specifically,  respondent  states  that 
Gulf  States  openly  admits  in  the  petition 
that  it  neither  manufactures  or  sells 
seamless  pipe  greater  than  or  equal  to 
2Vh  inches  in  OD,  and  that  publicly 
available  evidence  shows  that  Gulf 
States  neither  manufactures  or  sells 
seamless  pipe  between  1.9  and  2% 
inches  in  OD.  Respondent  also 
maintains  that  Gulf  States  fails  to  meet 
the  statutory  test  for  interested  party 
status  to  file  a  petition  under  Section 
771(9)(C)  of  the  Act.  and  has  no  legally- 
recognizable  stake  in  the  market  for  pipe 
greater  than  2.0  inches  in  OD,  as 
provided  for  in  the  legislative  history  of 
the  standing  requirement. 

Furthermore,  Siderca  asserts  that  the 
rrC's  one  like  product  preliminary 
determination  does  not  change  this 
analysis  because  the  like  product 
determination  made  by  the  ITC  when  it 
considers  the  issue  of  material  injury  is 
different  from  the  like  product 
determination  made  by  the  Commerce 
Department  when  it  considers  the  issue 
of  standing.  The  Commerce  Department 
is  not  required  to  adopt  the  ITC's  like 
product  definition  for  purposes  of 
determining  petitioner's  standing. 
Siderca  adds  that  seamless  carbon  and 
alloy  pipe  is  produced  in  a  continuum 
of  sizes  at  least  up  to  36  inches  in  OD; 
there  is  no  "bright  line"  at  any  point  on 
that  continuum  above  2.0  inches,  other 
than  a  line  that  may  be  dravm  where  the 
facilities  of  producers  impose  physical 
limitations.  Thus,  if  the  Department 
concludes  that  a  producer  of  seamless 
pipe  up  to  2.0  inches  is  an  interested 


party  with  regard  to  seamless  pipe  of 
greater  OD,  then  there  is  no  more  of  a 
justification  for  a  producer  such  as  Gulf 
States  to  petition  on  pipe  up  to  4.5 
inches  than  there  is  for  it  to  petition  up 
to  36  inches.  Once  the  Department 
determines  that  a  petitioner  is  an 
interested  party  for  sizes  beyond  its 
production  capability,  there  is  no  reason 
for  drawing  the  line  at  4.5  inches  or  any 
other  point  along  the  continuum. 

Witn  respect  to  Koppel's  request  for 
co-petitioner  status,  respondent  states 
that  this  request  was  filed  too  late 
(almost  10  months  after  the  June  23, 
1994,  fihng  of  the  petition)  to  confer 
legality  on  the  initiation  of  this 
proceeding  with  regard  to  seamless  pipe 
between  2.0  and  4.5  inches  in  OD. 
According  to  Siderca,  this  action  is 
unprecedented,  and  was  precipitated  by 
Gulf  States'  and  Koppel's  realization 
that  the  petition  and  Department's 
subsequent  initiation  are  legally 
deficient  with  respect  to  seamless  pipe 
over  2.0  inches.  Siderca  also  points  out 
that  all  of  the  information  on  which  the 
Department  relied  in  making  its 
initiation  determination  came  from  Gulf 
States,  not  Koppel.  If  Koppel  is  not 
accepted  as  co-petitioner,  the  initiation 
of  these  investigations  with  regard  to 
pipe  between  2.0  and  4.5  inches  in  OD 
must  be  rescinded  because  Gulf  States  is 
not  an  interested  party  with  respect  to 
merchandise  of  this  size  range. 
Siderca  also  asserts  that  if  the 
Department  does  not  reject  the  petition 
or  rescind  the  initiation  with  respect  to 
seamless  pipe  of  this  size  range,  it 
should  determine  that  there  are  two 
classes  or  kinds  of  merchandise,  i.e.,  2.0 
inches  and  below;  and  between  2.0  and 
4.5  inches,  because  these  pipe  size 
ranges  differ  in  terms  of  physical 
characteristics,  purchaser  expectations, 
end  use  and  cost. 

Gulf  States  contends  that  Siderca's 
objection  to  its  standing  is  without  merit 
because:  (1)  There  is  no  basis  in  law  or 
in  fact  for  treating  pipe  larger  than  2.0 
inches  in  OD  as  a  separate  class  or  kind 
of  merchandise;  and  (2)  in  any  event. 
Gulf  States  produces  pipe  in  the 
categories  of  merchandise  proposed  by 
Siderca.  Contrary  to  respondent's  claim, 
petitioner  points  out  that  in  its  March 
27, 1995,  submission,  it  provided 
extensive  factual  information 
concerning  the  stencilling,  sale, 
distribution,  and  cost  of  production  for 
all  sizes  of  subject  merchandise 
produced  by  Gulf  States,  including 
seamless  pipe  larger  than  2.0  inches  in 
OD.  Therefore,  petitioner  asserts  that 
even  if  pipe  over  2.0  inches  in  OD  were 
to  constitute  a  separate  class  or  kind  of 
merchandise.  Gulf  States  would 
nonetheless  have  standing  as  a 


petitioner.  Additionally.  Gulf  States 
maintains  that  Siderca's  claim  that 
Koppel  cannot  be  added  as  a  co- 
petitioner  at  the  time  it  made  its  request 
on  April  27, 1995.  is  legally  incorrect. 
Citing  Citrosuco  Paulista,  S.A.  v.  United 
States  (704  F.  Supp.  1075  (OT  1988)). 
petitioner  asserts  that  the  Department 
has  discretion  to  permit  the  amendment 
of  a  petition  for  the  purposes  of  adding 
co-petitioners  who  produce  the  like 
product,  at  such  time  and  upon  such 
circumstances  as  deemed  appropriate  by 
the  Department. 

DOC  Position 

We  agree  with  petitioner  for  reasons 
explained  in  our  section  on  "Standing" 
in  this  notice. 

Comment  3 

Siderca  argues  that  the  Department 
should  reject  petitioner's  end  use 
language  in  the  scope  of  this 
investigation  which  includes  products 
not  subject  to  this  investigation  if  they 
are  used  in  standard  line  pipe 
applications. 

Respondent  maintains  that  such  an 
end  use  requirement  would  resuU  in  a 
disparate  treatment  between  imported 
goods  that  have  crossed  the  border  and 
domestic  goods  once  they  are  competing 
in  the  U.S.  marketplace,  which  is 
contrary  to  Article  III  of  the  General 
Agreement  on  Tari^s  and  Trade 
(GATT). 

Respondent  also  argues  that  if  an  end 
use  certification  program  were 
implemented,  it  would  be  virtually 
unadministerable  because  importers  and 
producers  normally  do  not  know  the 
end  use  of  their  product.  Moreover, 
respondent  cites  the  Oil  Country 
Tubular  Goods  from  Canada 
investigation,  in  which  the  Department 
abandoned  its  end  use  program  after 
two  years,  because  the  program  was 
cumbersome  and  difficult  to  administer. 

Petitioner  states  that  end  use  is  an 
appropriate  element  of  the  scope  and 
that  the  Department  has  included  end 
use  has  included  end  use  as  an  element 
of  scope  in  other  investigations. 
Furthermore,  petitioner  maintains  that 
because  of  overlapping  properties,  it  is 
possible  that  pipe  made  to  other 
specifications  than  A-53,  A-106.  A- 
335.  and  API-5L  may  be  applied  to  uses 
for  which  those  specifications  are 
normally  used,  creating  the  likelihood 
of  substitution.  Petitioner  recognizes 
that  defining  scope  by  end  use  presents 
more  complications  for  the  enforcement 
of  an  order,  but.  for  simplification,  has 
suggested  that  the  Department  employ  a 
rebuttable  presumption  that 
specification  is  an  indication  of  use  for 
pipe  in  non-listed  specifications. 


Finally,  petitioner  counters  Siderca's 
assertion  that  an  end  use  element  in  the 
scope  is  contrary  to  GATT  by  stating 
that  the  GATT  is  not  violated  unless  the 
country  imposing  the  duties  has 
disregarded  its  obligations  under  Article 
VI  of  the  Antidumping  Code;  and  that 
Siderca  does  not  allege  that  any 
provisions  of  relevant  GATT 
antidumping  law  would  be  violated  if 
the  Department,  following  established 
U.S.  practice  continues  to  consider  end 
use  as  a  scope  criterion. 

DOC  Position 

We  agree  with  petitioner  for  the 
reasons  outlined  in  the  "Scope  Issues" 
section  of  this  notice. 

Comment  4 

Siderca  argues  that  there  are  two 
classes  or  kinds  of  merchandise; 
standard  line  pipe  2.0  inches  in  outside 
diameter  and  below;  and  between  2.0 
and  4.5  inches  in  outside  diameter. 
Respondent  maintains  that  the  criteria 
articulated  in  Diversified  Products 
support  its  assertion  of  two  classes  of 
kinds.  Specifically,  respondent  argues 
that  the  distinct  size  differences 
between  steel  pipe  below  2.0  inches  in 
outside  diameter  and  steel  pipe  between 
2.0  and  4.5  inches  are  recognized  in  the 
industry  as  differentiating  physical 
characteristics.  Respondent  maintains 
that  line  capacity,  operating  pressure, 
temperature,  stress  level,  and  structural 
integrity  will  determine  the  size  of  the 
pipe,  and  in  turn,  will  determine  the 
particular  application. 

With  respect  to  customer 
expectations.  Siderca  argues  that 
customers  purchase  pipe  in  specific 
sizes  knowing  that  different  sizes  have 
different  applicalions.  Respondent 
states  that  pipe  under  2.0  inches  is  used 
almost  exclusively  as  pressure  pipe 
because  of  the  unique  characteristics  of 
pipe  that  size.  Moreover,  respondent 
claims  that  a  purchaser  will  expect  pipe 
above  2.0  inches  to  be  suitable  for  line 
pipe  applications. 

Regarding  channels  of  trade, 
respondent  argues  that  although  pipe 
below  2.0  inches  and  pipe  between  2.0 
and  4.5  inches  are  sold  though 
distributors,  this  fact  does  not  make 
these  two  groups  a  single  class  or  kind. 

Siderca  argues  that  the  ultimate  use  of 
the  product  depends  on  the  size. 
Respondent  states  that  pipe  under  2.0 
inches  is  used  almost  exclusively  as 
pressure  pipe  and  most  pipes  between 
2.0  and  4.5  inches  are  sold  as  line  pipe. 
Furthermore,  respondent  claims  that 
seamless  pipe  is  almost  never  used  in 
standard  pipe  applications. 

Respondent  contends  that  the  cost  of 
seamless  pipe  differs  significantly 


depending  on  size.  Respondent  states 
that  smaller  pipe  also  costs  more  to 
manufacture  because  it  requires  more 
manufacturing  time,  on  a  kilogram 
basis,  than  larger  pipe.  Furthermore, 
respondent  maintains  that  pipe  in  sizes 
under  2.0  inches  is  usually  cold-drawn, 
a  more  costly  process  than  hot-finishing, 
which  is  the  most  common  production 
process  for  pipe  above  2.0  inches. 

Petitioner  argues  that  an  analysis  of 
the  five  factors  used  in  the  diversified 
products  analysis  supports  a  single  class 
or  kind  of  merchandise.  Regarding  the 
physical  characteristics,  petitioner 
argues  that  seamless  standard,  line,  and 
pressure  pipe  each  meet  the  same 
physical  characteristics  described  in  the 
petition.  Petitioner  argues  that  the  use  of 
different  production  facilities  to  make     ■ 
physically  identical  merchandise  does 
not  constitute  a  difference  in  physical 
characteristics.  Petitioner  also  states  the 
respondent's  argument  that  cold-drawn 
merchandise  (pipe  below  2.0  inches) 
and  hot-finished  merchandise  (pipe 
above  2.0  inches)  indicated  two  classes 
or  kinds  is  contrary  to  the  Department's 
decision  not  to  create  separate  classes  of 
kinds  based  on  cold-drawTi  and  hot- 
rolled  products  in  Stainless  Steel  Bar 
from  Italy.  Petitioner  asserts  that 
respondent's  suggestions  that  end  users 
have  different  expectations  for  pipe 
below  2.0  inches  is  unfounded. 
Petitioner  contends  that  the  physical 
characteristics  of  pipe  are  set  forth  in 
the  ASTM  and  API  specifications, 
which  apply  to  all  subject  pipe 
regardless  of  size.  Petitioners  contend 
that  the  sales  subject  seamless  pipes  are 
made  through  the  same  channels  of 
trade.  Petitioner  maintains  that  the 
ultimate  end  use  of  the  product  is 
largely  dictated  by  the  specification  to 
which  the  pipe  is  produced.  Petitioner 
argues  that  since  the  majority  of 
imported  subject  pipe  is  triple  certified, 
the  pipe  may  be  put  to  use  in  any  of  the 
uses  that  either  A-106.  A-53.  or  API  5L 
may  be  applied. 

Petitioner  argues  that  all  subject 
seamless  pipe  has  sufficiently  similar 
costs  to  be  considered  a  single  class  or 
kind  of  merchandise.  Petitioner 
contends  that  since  the  majority  of  the 
subject  pipe  is  triple  certified,  it  has 
basically  identical  costs  regardless  of 
the  customer  to  whom  it  is  sold  and  that 
there  are  only  minimal  differences  in 
production  costs  between  pipe  over  2.0 
inches  and  pipe  under  2.0  inches. 

DOC  Position 

We  agree  with  petitioner  for  the 
reasons  outlined  iiv4he  "Scope  Issues" 
section  of  this  notice. 
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Comment  5 


In  order  to  eliminate  confusion  and 
uncertainty  of  the  scope,  respondent 
argues  that  the  Department  should 
clarify  the  language  of  the  scope  and 
explicitly  exclude  products  that  are  not 
intended  to  be  part  of  the  investigation. 
Specifically,  respondent  argues  that  the 
Department  exclude  unfinished  oil 
country  tubular  goods  and  tubing 
products  made  in  non-pipe  sizes. 
Furthermore,  respondent  contends  that 
language  in  the  scope  concerning 
"redraw  hollows  for  cold-drawing  when 
used  in  the  production  of  cold-drawn 
pipe  or  tube."  is  confusing.  Respondent 
suggests  the  Department  revise  this 
language  to  simply  state  that  the  scope 
excludes  hollows  for  cold-drawing.  This 
-would  eliminate  confusion,  while  not 
changing  the  intended  scope  of  the 
exclusion. 

Petitioner  asserts  that  a  modification 
of  the  scope  to  Siderca's  requests  would 
be  unsupported  by  substantial  evidence 
on  the  record.  With  respect  to  OCTG, 
petitioner  notes  that  the  scope  explicitly 
excludes  OCTG  when  it  is  not  used  or 
intended  for  use  in  one  of  the  listed 
applications  and  that  no  further 
clarification  is  necessary.  Petitioner 
states  that  tubing  in  "non-pipe"  sizes  is 
expressly  covered  by  the  scope  of  the 
investigation  when  produced  to  one  of 
the  listed  specifications  or  when  used  in 
a  listed  application.  Petitioner 
maintains  that  the  language  in  the  scope 
with  respect  to  redraw  hollows  was 
included  expressly  to  ensure  that 
hollows  are  actually  cold-drawn  and  not 
sold  directly  as  A-106  pipe. 

DOC  Position 

We  agree  with  petitioner  for  the 
reasons  outlined  in  the  "Scope  Issues" 
section  of  this  notice. 

Continuation  of  Suspension  of 
Liquidation 

In  accordance  with  section  733(d)(1) 
of  the  Act  19  use  1673b(d)(l).  we 
directed  the  Customs  Service  to  suspend 
liquidation  of  all  entries  of  seamless 
pipe  from  Argentina,  as  defined  in  the 
"Scope  of  Investigation"  section  of  this 
notice,  that  are  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  January  27, 1995. 

Pursuant  to  the  results  of  this  final 
determination,  we  will  instruct  the 
Customs  Service  to  require  a  cash 
deposit  or  posting  of  a  bond  equal  to  the 
estimated  final  dumping  margin,  as 
shown  below,  for  entries  of  seamless 
pipe  frt)m  Argentina  that  are  entered,  or 
withdrawn  from  warehouse,  for 
consumption  from  the  date  of 
publication  of  this  notice  in  the  Federal 


Register.  The  suspension  of  liquidation 
will  remain  in  effect  until  further  notice. 


Manufacturer/pfoducer/ex- 
porter 

Weighted  av- 
erage margin 
percent 

Siderca  S.A.I.C ~ 

All  Ottiers  

108.13 
108.13 

rrC  Notification 

In  accordance  with  section  735(d)  of 
the  Act,  we  have  notified  the  ITC  of  our 
determination.  The  ITC  will  makes  its 
determination  whether  these  imports 
materially  injure,  or  threaten  injury  to, 
a  U.S.  industry  within  45  days  of  the 
publication  of  this  notice.  If  the  ITC 
determines  that  material  injury  or  threat 
of  material  injury  does  not  exist,  the 
proceeding  will  be  terminated  and  all 
securities  posted  as  a  result  of  the 
suspension  of  liquidation  will  be 
refunded  or  cancelled.  However,  if  the 
ITC  determines  that  material  injury  or 
threat  of  material  injury  does  exist,  the 
Department  will  issue  an  antidumping 
duty  order. 

Notification  to  Interested  Parties 

This  notice  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  order  (APO)  in 
these  investigations  of  their 
responsibility  covering  the  return  or 
destruction  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  353.34(d).  Failure  to 
comply  is  a  violation  of  the  APO. 

This  determination  is  published 
pursuant  to  section  735(d)  of  the  Act  (19 
U.S.C.  1673d(d))  and  19  CFR 
353.20(a)(4). 

Dated:  June  12.  1995. 
Susan  G.  Esserman, 
Assistant  Secretary  for  Import 
Administration. 
|FR  Doc.  95-14936  Filed  6-16-95;  8:45  ami 
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Notice  of  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Small 
Diameter  Circular  Seamless  Carbon 
and  Alloy  Steel,  Standard,  Line  and 
Pressure  Pipe  From  Brazil 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  June  19, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Irene  Darzenta  or  Fabian  Rivelis,  Office 
of  Antidumping  Investigations,  Import 
Administration.  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20230: 


telephone  (202)  482-6320>br  482-3853, 
respectively. 

Final  Determination 

The  Department  of  Commerce  (the 
Department)  determines  that  small 
diameter  circular  seamless  carbon  and 
alloy  steel,  standard,  line  and  pressure 
pipe  from  Brazil  (seamless  pipe)  is  being 
sold,  or  is  likely  to  be  sold,  in  the 
United  States  at  less  than  fair  value,  as 
provided  in  section  735  of  the  Tariff  Act 
of  1930.  as  amended  (the  "Act")  (1994). 
The  estimated  margins  are  shown  in  the 
"Suspension  of  Liquidation"  section  of 
this  notice. 

Case  History 

Since  the  notice  of  preliminary 
determination  on  January  27, 1995  (60 
FR  5351,  January  27, 1995),  the 
following  events  have  occurred. 

On  February  10.  1995.  we  issued  a 
supplemental  questionnaire  to 
respondent  Mannesmann  S.A.  (MSA) 
and  its  affiliated  Brazilian  and  U.S.  sales 
organizations,  Mannesmann  Comerdal 
S.A.  (MCSA)  and  Mannesmann  Pipe  & 
Steel  Corporation  (MPS),  respectively 
(collectively  "Mannesmann"), 
concerning  certain  items  in  its 
December  9,  1994,  response,  which  we 
deemed  required  further  clarification 
and/or  information  prior  to  verification. 
On  February  28,  and  March  9, 1995, 
Mannesmann  submitted  its  responses  to 
this  questiormaire,  including  revised 
home  market  and  U.S.  sales  listings. 

In  response  to  respondent's  request, 
we  postponed  the  final  determination 
until  June  12,  1995,  pursuant  to  section 
735(a)(2)(A)  of  the  Act  (60  FR  9012, 
February  16, 1995). 

In  our  notice  of  preliminary 
determination  we  stated  that  we  would 
solicit  further  information  on  various 
scope-related  issues,  including  class  or 
kind  of  merchandise.  On  February  10, 
1995,  we  issued  a  questionnaire  to 
interested  parties  to  request  further 
information  on  whether  the  scope  of  the 
investigation  constitutes  more  than  one 
class  or  kind  of  merchandise.  Responses 
to  this  questionnaire  were  submitted  on 
March  27. 1995. 

In  March  and  April,  1995,  we 
conducted  verification  of 
Mannesmann 's  questionnaire  responses. 
Our  verification  reports  were  issued  in 
Ma>  1995. 

On  April  27, 1995,  Koppel  Steel 
Corporation,  a  U.S.  producer  of  subject 
merchandise  which  appeared  as  an 
interested  party  from  the  outset  of  this 
investigation,  requested  co-petitioner 
status,  which  the  Department  granted. 

Case  and  rebuttal  briefs  were 
submitted  on  May  19.  1995.  and  May 
25.  1995.  respectively.  In  its  rebuttal 


brief,  petitioner  maintained  that  the 
Department  should  not  consider  certain 
information  in  respondent's  case  brief 
because  it  allegedly  constituted  an 
"untimely  submission  of  factual 
information."  MSA  disagreed  with 
petitioner  in  a  letter  submitted  on  June 
5, 1995.  However,  we  determined  that 
MSA's  case  brief  did  not  contain  new 
factual  information.  On  June  6,  1995, 
the  Department  returned  MSA's  June  5, 
1995,  letter,  because  it  constituted  an 
unsolicited  submission  untimely  filed 
after  the  briefing  period. 

Because  no  requests  were  received 
from  interested  parties,  we  did  not  hold 
a  public  hearing  in  this  proceeding. 

Scope  of  investigation 

The  following  scope  language  reflects 
certain  modifications  made  for  purposes 
of  the  final  determination,  where 
appropriate,  as  discussed  in  the  "Scope 
Issues"  section  below. 

The  scope  of  this  investigation 
includes  seamless  pif)es  produced  to  the 
ASTM  A-335,  ASTM  A-106.  ASTM  A- 
53  and  API  5L  specifications  and 
meeting  the  physical  parameters 
described  below,  regardless  of 
application.  The  scope  of  this 
investigation  also  includes  all  products 
used  in  standard,  line,  or  pressure  pipe 
applications  and  meeting  the  physical 
parameters  below,  regardless  of 
specification. 

For  purposes  of  this  investigation, 
seamless  pipes  are  seamless  carbon  and 
alloy  (other  than  stainless)  steel  pipes, 
of  circular  cross-section,  not  more  than 
114.3  mm  (4.5  inches)  in  outside 
diameter,  regardless  of  wall  thickness, 
manufacturing  process  (hot-finished  or 
cold-drawn),  end  finish  (plain  end, 
bevelled  end,  upset  end,  threaded,  or 
threaded  and  coupled),  or  surface  finish. 
These  pipes  are  commonly  known  as 
standard  pipe,  line  pipe  or  pressure 
pipe,  depending  upon  the  application. 
They  may  also  be  used  in  structural 
applications.  Pipes  produced  in  non- 
standard wall  thicknesses  are  commonly 
referred  to  as  tubes. 

The  seamless  pipes  subject  to  these 
investigations  are  currently  classifiable 
under  subheadings  7304.10.10.20, 
7304.10.50.20.  7304.31.60.50. 
7304.39.00.16,  7304.39.00.20, 
7304.39.00.24.  7304.39.00.28, 
7304.39.00.32.  7304.51.50.05. 
7304.51.50.60,  7304.59.60.00. 
7304.59.80.10.  7304.59.80.15, 
7304.59.80.20,  and  7304.59.80.25  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS). 

The  following  information  further 
defines  the  scope  of  this  investigation, 
which  covers  pipes  meeting  the 
physical  parameters  described  above: 


Sf)ecifications.  Characteristics  and 
Uses:  Seamless  pressure  pipes  are 
intended  for  *he  conveyance  of  water, 
steam,  petrochemicals,  chemicals,  oil 
products,  natural  gas  and  other  liquids 
and  gasses  in  industrial  piping  systems. 
They  may  carry  these  substances  at 
elevated  pressures  and  temperatures 
and  may  be  subject  to  the  application  of 
external  heat.  Seamless  carbon  steel 
pressure  pipe  meeting  the  American 
Society  for  Testing  and  Materials 
(ASTM)  standard  A-106  may  be  used  in 
temperatures  of  up  to  1000  degrees 
fahrenheit.  at  various  American  Society 
of  Mechanical  Engineers  (ASME)  code 
stress  levels.  Alloy  pipes  made  to  ASTM 
standard  A-335  must  be  used  if 
temperatures  and  stress  levels  exceed 
those  allowed  for  A-106  and  the  ASME 
codes.  Seamless  pressure  pipes  sold  in 
the  United  States  are  commonly 
produced  to  the  ASTM  A-106  standard. 

Seamless  standard  pipes  are  most 
commonly  produced  to  the  ASTM  A-53 
specification  and  generally  are  not 
intended  for  high  temperature  service. 
They  are  intended  for  the  low 
temperature  and  pressure  conveyance  of 
water,  steam,  natural  gas,  air  and  other 
liquids  and  gasses  in  plumbing  and 
heating  systems,  air  conditioning  units, 
automatic  sprinkler  systems,  and  other 
related  uses.  Standard  pipes  (depending 
on  type  and  code)  may  carry  liquids  at 
elevated  temperatures  but  must  not 
exceed  relevant  ASME  code 
requirements. 

Seamless  line  pipes  are  intended  for 
the  conveyance  of  oil  and  natural  gas  or 
other  fluids  in  pipe  lines.  Seamless  line 
pipes  are  produced  to  the  API  5L 
specification. 

Seamless  pipes  are  commonly 
produced  and  certified  to  meet  ASTM 
A-106.  ASTM  A-53  and  API  5L 
specifications.  Such  triple  certification 
of  pipes  is  common  because  all  pipes 
meeting  the  stringent  A-106 
specification  necessarily  meet  the  API 
5L  and  ASTM  A-53  specifications. 
Pipes  meeting  the  API  5L  specification 
necessarily  meet  the  ASTM  A-53 
specification.  However,  pipes  meeting 
the  A-53  or  API  5L  specifications. do  not 
necessarily  meet  the  A-106 
specification.  To  avoid  maintaining 
separate  production  runs  and  separate 
inventories,  manufacturers  triple  certify 
the  pipes.  Since  distributors  sell  the  vast 
majority  of  this  product,  they  can 
thereby  maintain  a  single  inventory  to 
service  all  customers. 

The  primary  application  of  ASTM  A- 
106  pressure  pipes  and  triple  certified 
pipes  is  in  pressure  piping  systems  by 
refineries,  petrochemical  plants  and 
chemical  plants.  Other  applications  are 
in  power  generation  plants  (electrical- 


fossil  fuel  or  nuclear),  and  in  some  oil 
field  uses  (on  shore  and  off  shore)  such 
as  for  separator  lines,  gathering  lines 
and  metering  runs.  A  minor  application 
of  this  product  is  for  use  as  oil  and  gas 
distribution  lines  for  commercial 
applications.  These  applications 
constitute  the  majority  of  the  market  for 
the  subject  seamless  pipes.  However,  A- 
106  pipes  may  be  used  in  some  boiler 
applications. 

"rhe  scope  of  this  investigation 
includes  all  seamless  pipe  meeting  the 
physical  parameters  described  above 
and  produced  to  one  of  the 
specifications  listed  above,  regardless  of , 
application,  and  whether  or  not  also       ** 
certified  to  a  non-covered  specification. 
Standard,  line  and  pressure  applications 
and  the  above-listed  specifications  are 
defining  characteristics  of  the  scope  of 
this  investigation.  Therefore,  seamless 
pipes  meeting  the  physical  description 
above,  but  not  produced  to  the  A-335, 
A-106,  A-53,  or  API  5L  standards  shall 
be  covered  if  used  in  a  standard,  line  or 
pressure  application. 

For  example,  there  are  certain  other 
ASTM  specifications  of  pipe  which, 
because  of  overlapping  characteristics, 
could  potentially  be  used  in  A-106 
applications.  These  specifications 
generally  include  A-162,  A-192,  A-210, 
A-333,  and  A-524.  When  such  pipes 
are  used  in  a  standard,  line  or  pressure 
pipe  application,  such  products  are 
covered  by  the  scope  of  this 
investigation. 

Specifically  excluded  from  this 
investigation  are  boiler  tubing  and 
mechanical  tubing,  if  such  products  are 
not  produced  to  A-335,  A-106,  A-53  or 
API  5l  specifications  and  are  not  used 
in  standard,  line  or  pressure 
applications.  In  addition,  finished  and 
unfinished  OCTG  are  excluded  from  the 
scoj>e  of  this  investigation,  if  covered  by 
the  scope  of  another  antidumping  duty 
order  from  the  same  country.  If  not 
covered  by  such  an  OCTG  order, 
finished  and  unfinished  OCTG  are 
included  in  this  scope  when  used  in 
standard,  line  or  pressure  applications. 
Finally,  also  excluded  from  this 
investigation  are  redraw  hollows  for 
cold-drawing  when  used  in  the 
production  of  cold-drawn  pipe  or  tube. 

Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  of  this  investigation  is  dispositive. 

Scope  Issues 

Interested  parties  in  these 
investigations  have  raised  several  issues 
related  to  the  scope.  We  considered 
these  issues  in  our  preliminary 
determination  and  invited  additional 
comments  from  the  parties.  These 
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issues,  which  are  discussed  below,  are: 
(A)  whether  to  continue  to  include  end 
use  as  a  factor  in  defining  the  scope  of 
these  investigations;  (B)  whether  the 
seamless  pif)e  subject  to  these 
investigations  constitutes  more  than  one 
class  or  kind  of  merchandise;  and  (C) 
miscellaneous  scope  clarification  issues 
and  scope  exclusion  requests. 

A.  End  Use 

We  stated  in  our  preliminary 
determination  that  we  agreed  with 
petitioner  that  pipe  products  identified 
as  potential  substitutes  used  in  the  same 
applications  as  the  four  standard,  line, 
and  pressure  pipe  specifications  listed 
in  the  scope  would  fall  within  the  class 
or  kind  of  subject  merchandise  and. 
therefore,  within  the  scope  of  any  orders 
issued  in  these  investigations.  However, 
we  acknowledged  the  difficulties 
involved  with  requiring  end-use 
certifications,  particularly  the  burdens 
placed  on  the  Department,  the  U.S. 
Customs  Service,  and  the  parties,  and 
stated  that  we  would  strive  to  simplify 
any  procedures  in  this  regard. 
For  purposes  of  these  final 
determinations,  we  have  considered 
carefully  additional  comments 
submitted  by  the  parties  and  have 
determined  that  it  is  appropriate  to 
continue  to  employ  end  use  to  define 
the  scope  of  these  cases  with  respect  to 
non-listed  specifications.  We  find  that 
the  generally  accepted  definition  of 
standard,  line  and  pressure  seamless 
pipes  is  based  largely  on  end  use.  and 
that  end  use  is  implicit  in  the 
description  of  the  subject  merchandise. 
Thus,  end  use  must  be  considered  a 
significant  defining  characteristic  of  the 
subject  merchandise.  Given  our  past 
experience  with  substitution  after  the 
imposition  of  antidumping  orders  on 
steel  pipe  products,^  we  agree  with 
petitioner  that  if  products  produced  to 
a  non-listed  specification  (e.g.,  seamless 
pipe  produced  to  A-162.  a  non-listed 
specification  in  the  scope)  were  actually 
used  as  standard,  line,  or  pressure  pif)e. 
then  such  product  would  fall  within  the 
same  class  or  kind  of  merchandise 
subject  to  these  investigations. 

Furthermore,  we  disagree  with 
respondents'  general  contention  that 
using  end  use  for  the  scope  of  an 
antidumping  case  is  beyond  the 
purview  of  the  U.S.  antidumping  law. 
The  Dejjartment  has  interpreted  scope 
language  in  other  cases  as  including  an 
end-use  specification.  See  Ipsco  Inc.  v. 
United  States.  715  F.Supp.  1104  (CIT 


'  See  Preliminary  Affirmative  Determination  of 
Scope  Inquiry  on  Antidumping  Duty  Orders  on 
Certain  Welded  Non- Alloy  Steel  Pipes  from  Brazil, 
the  Bepublic  of  Korea.  Mexico  and  Venezuela,  59 
FR  1929.  January  13.  1994. 


1989)  (Ipsco).  In  Ipsco.  the  Department 
had  clarified  the  scope  of  certain  orders, 
in  particular  the  phrase,  "intended  for 
use  in  drilling  for  oil  and  gas,"  as 
covering  not  only  API  specification 
OCTG  pipe  but,  "  'all  other  pipe  with 
[certain  specified]  characteristics  used 

in  OCTG  applications  * Ipsco  at 

1105.  In  reaching  this  determination, 
the  Department  also  provided  an 
additional  description  of  the  covered 
merchandise,  and  initiated  an  end-use 
certification  procedure. 

Regarding  implementation  of  the  end 
use  provision  of  the  scope  of  these 
investigations,  and  any  orders  which 
may  be  issued  in  these  investigations, 
we  are  well  aware  of  the  difficulty  and 
burden  associated  with  such 
certifications.  Therefore,  in  order  to 
maintain  the  effectiveness  of  any  order 
that  may  be  issued  in  light  of  actual - 
substitution  in  the  future  (which  the 
end-use  criterion  is  meant  to  achieve), 
yet  administer  certification  procedures 
in  the  least  problematic  manner,  we 
have  developed  an  approach  which 
simplifies  these  procedures  to  the 
greatest  extent  possible. 

First,  we  will  not  require  end-use 
certification  until  such  time  as 
petitioner  or  other  interested  parties 
provide  a  reasonable  basis  to  believe  or 
suspect  that  substitution  is  occurring.^ 
Second,  we  will  require  end-use 
certification  only  for  the  product(s)  (or 
specification(s))  for  which  evidence  is 
provided  that  substitution  is  occurring. 
For  example,  if.  based  on  evidence 
provided  by  petitioner,  the  Department 
finds  a  reasonable  basis  to  believe  or 
suspect  that  seamless  pipe  produced  to 
A-162  specification  is  being  used  as 
pressure  pipe,  we  will  require  end-use 
certifications  for  imports  of  A-162 
specification.  Third,  normally  we  will 
require  only  the  importer  of  record  to 
certify  to  the  end  use  of  the  imported 
merchandise.  If  it  later  proves  necessary 
for  adequate  implementation,  we  may 
also  require  producers  who  export  such 
products  to  the  United  States  to  provide 
such  certification  on  invoices 
accompanying  shipments  to  the  United 
States.  For  a  complete  discussion  of 
interested  party  comments  and  the 
Department's  analysis  on  this  topic,  see 
June  12, 1995,  End  Use  Decision 
Memorandum  from  Deputy  Assistant 
Secretary  Barbara  Stafford  (DAS)  to 
Assistant  Secretary  Susan  Esserman 
(AS). 

B.  Class  or  Kind 

In  the  course  of  these  investigations, 
certain  respondents  have  argued  that  the 


^This  approach  is  consistent  with  petitioner's 
request. 


scope  of  the  investigations  should  be 
divided  into  two  classes  or  kinds. 
Siderca  S.A.I.C.,  the  Argentine 
respondent,  has  argued  that  the  scope 
should  be  divided  according  to  size: 
seamless  pipe  with  an  outside  diameter 
of  2  inches  or  less  and  pipe  with  an 
outside  diameter  of  greater  than  2 
inches  constitute  two  classes  or  kinds. 
Mannesmann  S.A.,  the  Brazilian 
respondent,  and  Mannesmannrohren- 
Werke  AG,  the  German  respondent, 
argued  that  the  scope  should  be  divided 
based  upon  material  composition: 
carbon  and  alloy  steel  seamless  pipe 
constitute  two  classes  or  kinds. 

In  our  preliminary  determinations,  we 
found  insufficient  evidence  on  the 
record  that  the  merchandise  subject  to 
these  investigations  constitutes  more 
than  one  class  or  kind.  We  also 
indicated  that  there  were  a  number  of 
areas  where  clarification  and  additional 
comment  were  needed.  For  purposes  of 
the  final  determination,  we  considered 
a  significant  amount  of  additional 
information  submitted  by  the  parties  on 
this  issue,  as  well  as  information  from 
other  sources.  This  information  strongly 
supports  a  finding  of  one  class  or  kind 
of  merchandise.  As  detailed  in  the  June 
12,  1995,  Class  or  Kind  Decision 
Memorandum  from  DAS  to  AS.  we 
analyzed  this  issue  based  on  the  criteria 
set  forth  by  the  Court  of  International 
Trade  in  Diversified  Products  v.  United 
States,  6  CIT  155.  572  F.  Supp.  883 
(1983).  These  criteria  are  as  follows:  (1) 
the  general  physical  characteristics  of 
the  merchandise;  (2)  expectations  of  the 
ultimate  purchaser;  (3)  the  ultimate  use 
of  the  merchandise;  (4)  the  channels  of 
trade  in  which  the  merchandise  moves; 
and  (5)  the  cost  of  that  merchandise. 

In  the  past,  the  Etepartment  has 
divided  a  single  class  or  kind  in  a 
petition  into  multiple  classes  or  kinds 
where  analysis  of  the  Diversified 
Products  criteria  indicates  that  the 
subject  merchandise  constitutes  more 
than  one  class  or  kind.  See.  for  example. 
Final  Determination  of  Sales  at  Less 
than  Fair  Value;  Anti-Friction  Bearings 
(Apart  from  Tapered  Roller  Bearings) 
from  Germany.  54  Fed.  Reg.  18992. 
18998  (May  3. 1989)  ("AEBsfrom 
Germany");  Pure  and  Alloy  Magnesium 
from  Canada:  Final  Affirmative 
Determination;  Rescission  of 
Investigation  and  Partial  Dismissal  of 
Petition.  57  Fed.  Reg.  30939  (July  13, 
1992). 

1.  Physical  Characteristics 

We  find  little  meaningful  difference 
in  physical  characteristics  between 
seamless  pipe  above  and  below  two 
inches.  Both  are  covered  by  the  same 
technical  specifications,  which  contains 
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detailed  requirements.^  While  we 
recognize  that  carbon  and  alloy  pipe  do 
have  some  important  physical 
differences  (primarily  the  enhanced  heat 
and  pressure  tolerances  associated  with 
alloy  grade  steels),  it  is  difficult  to  say 
where  carbon  steel  ends  and  alloy  steel 
begins.  As  we  have  discussed  in  our 
Class  or  Kind  Decision  Memorandum  of 
June  12, 1995,  carbon  steel  products 
themselves  contain  alloys,  and  there  is 
a  range  of  percentages  of  alloy  content 
present  in  merchandise  made  of  carbon 
steel.  We  find  that  alloy  grade  steels, 
and  pipes  made  there£rom,  represent  the 
upper  end  of  a  single  continuum  of  steel 
grades  and  associated  attributes.* 

In  those  prior  determinations  where 
the  Department  divided  a  single  class  or 
kind,  the  Department  emphasized  that 
differences  in  physical  characteristics 
also  affected  the  capabilities  of  the 
merchandise  (either  the  mechanical 
capabilities,  as  in  AFBs  from  Germany, 
54  Fed.  Reg.  at  18999, 19002-03,  or  the 
chemical  capabilities,  as  in  Pure  and 
Alloy  Magnesium  from  Canada,  57  Fed. 
Reg.  at  30939),  which  in  turn 
established  the  boundaries  of  the 
ultimate  use  and  customer  expectations 
of  the  products  involved. 

As  the  Department  said  in  AFBs  from 
Germany. 

|t|he  real  question  is  whether  the  physical 
differences  are  so  material  as  to  alter  the 
essential  nature  of  the  product,  and, 
therefore,  rise  to  the  level  of  class  or  kind 
distinctions.  We  believe  that  the  physical 
differences  between  the  five  classes  or  kinds 
of  the  subject  merchandise  are  fundamental 
and  are  more  than  simply  minor  variations 
on  a  theme. 

54  Fed.  Reg.  at  19002.  In  the  present 
cases,  there  is  insufficient  evidence  to 
conclude  that  the  differences  between 
pipe  over  2  inches  in  outside  diameter 
and  2  inches  or  less  in  outside  diameter, 
rise  to  the  level  of  a  class  or  kind 
distinction. 

Furthermore,  with  regard  to  Siderca 's 
allegation  that  a  two-inch  breakpoint  is 


'  The  relevant  ASTM  specificaliong,  as  well  as 
product  definitions  from  other  independent  sources 
(e.g..  American  Iron  and  Steel  Institute  (AISI)), 
describe  the  sizes  for  standard,  line,  and  pressure 
pipe,  as  ranging  from  Va  inch  to  60  inches 
(depending  on  application).  None  of  these 
descriptions  suggest  a  break  point  at  two  inches. 

*  The  Department  has  had  numerous  cases  where 
steel  products  including  carbon  and  alloy  grades 
were  considered  to  be  within  the  same  class  or 
kind.  See,  e.g..  Preliminary  Determination  of  Sales 
at  Less  than  Fair  Value:  Oil  Country  Tubular  Goods 
from  Austria,  et  al.,  60  Fed.  Reg.  6512  (February  2. 
1995):  Final  Determirtation  of  Sales  at  Less  than 
Fair  Value:  Certain  Alloy  and  Carbon  Hot-Rolled 
Bars,  Bods,  and  Semi-Finished  Products  of  Special 
Bar  Quality  Engineered  Steel  from  Brazil,  58  Fed. 
Reg.  31496  (June  3.  1993);  Final  Determination  of 
Sales  at  Less  than  Fair  Value:  Forged  Steel 
Crankshafts  from  the  United  Kingdom,  60  Fed.  Reg. 
22045  (May  9.  1995). 


widely  recognized  in  the  U.S.  market  for 
seamless  pipe,  the  Department  has 
found  only  one  technical  source  of  U.S. 
market  data  for  seamless  pipe,  the 
Preston  Pipe  Report.  The  Preston  Pipe 
Report,  which  routinely  collects  and 
publishes  U.S.  market  data  for  this 
merchandise,  publishes  shipment  data 
for  the  size  ranges  '/i  to  4V2  inches:  it 
does  not  recognize  a  break  point  at  2 
inches.  Accordingly,  the  Department 
does  not  agree  with  Siderca  that  "the 
U.S.  market"  recognizes  2  inches  as  a 
physical  boundary  line  for  the  subject 
merchandise. 

In  these  present  cases,  therefore,  the 
Department  finds  that  there  is 
insufficient  evidence  that  any  physical 
differences  between  pipe  over  2  inches 
in  outside  diameter  and  2  inches  or  less 
in  outside  diameter,  or  between  carbon 
and  alloy  steel,  rise  to  the  level  of  class 
or  kind  distinctions. 

2.  Ultimate  Use  and  Purchaser 
Expectations 

We  find  no  evidence  that  pipe  above 
and  below  two  inches  is  used 
exclusively  in  any  specific  applications. 
Rather,  the  record  indicates  that  there 
are  overlapping  applications.  For 
example,  pipe  above  and  below  two 
inches  may  both  be  used  as  line  and 
pressure  pipe.  The  technical  definitions 
for  line  and  pressure  pipe  provided  by 
ASTM,  AISI.  and  a  variety  of  other 
sources  do  not  recognize  a  distinction 
between  pipe  over  and  under  two 
inches. 

Likewise,  despite  the  fact  that  alloy 
grade  steels  are  associated  with 
enhanced  heat  and  pressure  tolerances, 
there  is  no  evidence  that  the  carbon  or 
alloy  content  of  the  subject  merchandise 
can  be  differentiated  in  the  ultimate  use 
or  exp)ectations  of  the  ultimate 
purchaser  of  seamless  pipe. 

3.  Channels  of  Trade 

Based  on  information  supplied  by  the 
parties,  we  determine  that  the  vast 
majority  of  the  subject  merchandise  is 
sold  through  the  same  channel  of 
distribution  in  the  United  States  and  is 
triple-stenciled  in  order  to  meet  the 
greatest  number  of  applications. 

Accordingly,  the  channels  of  trade 
offer  no  basis  for  dividing  the  subject 
merchandise  into  multiple  classes  or 
kinds  based  on  either  the  size  of  the 
outside  diameter  or  on  pipe  having  a 
carbon  or  alloy  content. 

4.  Cost 

Based  on  the  evidence  on  the  record, 
we  find  that  cost  differences  between 
the  various  products  do  exist.  However, 
the  parties  varied  considerably  in  the 
factors  which  they  characterized  as  most 


significant  in  terms  of  affecting  cost. 
There  is  no  evidence  that  the  size  ranges 
above  and  below  two  inches,  and  the 
difference  between  carbon  and  alloy 
grade  steels,  form  a  break  point  in  cost 
which  would  support  a  finding  of 
separate  classes  or  kinds. 

In  conclusion,  while  we  recognize 
that  certain  differences  do  exist  between 
the  products  in  the  proposed  class  or 
kind  of  merchandise,  we  find  that  the 
similarities  significantly  outweigh  any 
differences.  Therefore,  for  purposes  of 
the  final  determination,  we  will 
continue  to  consider  the  scope  as 
constituting  one  class  or  kind  of 
merchandise. 

C.  Miscellaneous  Scope  Clarification 
Issues  and  Exclusion  Requests 

The  miscellaneous  scope  issues 
include:  (1)  Whether  OCTG  and 
unfinished  OCTG  are  excluded  from  the 
scope  of  these  investigations;  (2) 
whether  pipes  produced  to  non- 
standard wall  thicknesses  (commonly 
referred  to  as  "tubes")  are  covered  by 
the  scope;  (3)  whether  certain 
merchandise  [e.g.,  boiler  tubing, 
mechanical  tubing)  produced  to  a 
specification  listed  in  the  scope  but 
used  in  an  application  excluded  from 
the  scope  is  covered  by  the  scope;  and 
(4)  whether  redraw  hollows  used  for 
cold  drawing  are  excluded  from  the 
scope.  For  a  complete  discussion  of 
interested  party  comments  and  the 
Department's  analysis  on  these  topics, 
see  June  12.  1995,  Additional  Scope 
Clarifications  Decision  Memorandum 
from  DAS  to  AS. 

Regarding  OCTG,  petitioner  requested 
that  OCTG  and  unfinished  OCTG  be 
included  within  the  scope  of  these 
investigations  if  used  in  a  standard,  line 
or  pressure  pipe  application.  However, 
OCTG  and  unfinished  OCTG,  even 
when  used  in  a  standard,  line  or 
pressure  pipe  application,  may  come 
within  the  scope  of  certain  separate, 
concurrent  investigations.  We  intend 
that  merchandise  from  a  particular 
country  not  be  classified  simultaneously 
as  subject  to  both  an  OCTG  order  and 
a  seamless  pif>e  order.  Thus,  to 
eliminate  any  confusion,  we  have 
revised  the  scope  language  above  to 
exclude  finished  and  unfinished  OCTG. 
if  covered  by  the  scope  of  another 
antidumping  duty  onler  from  the  same 
coimtry.  If  not  covered  by  such  an 
OCTG  order,  finished  and  unfinished 
OCTG  are  included  in  this  scope  when 
used  in  a  standard,  line  or  pressure  pipe 
application,  and,  as  with  other  non- 
listed  specifications,  may  be  subject  to 
end-use  certification  if  there  is  evidence 
of  substitution. 
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Regarding  pipe  produced  in  non- 
standard wall  thicknesses,  we  determine 
that  these  products  are  clearly  within 
the  parameters  of  the  scof)e  of  these 
investigations.  For  clarification 
purposes,  we  note  that  the  physical 
parameters  of  the  scope  include  all 
seamless  carbon  and  alloy  steel  pipes,  of 
circular  cross-section,  not  more  than  4.5 
inches  in  outside  diameter,  regardless  of 
wall  thickness.  Therefore,  the  fact  that 
such  products  may  be  referred  to  as 
tubes  by  some  parties,  and  may  be 
multiple-stenciled,  does  not  render 
them  outside  the  scope. 

Regarding  pipe  produced  to  a  covered 
specification  but  used  in  a  non-covered 
application,  we  determine  that  these 
products  are  within  the  scope.  We  agree 
with  the  petitioner  that  the  scope  of  this 
investigation  includes  all  merchandise 
produced  to  the  covered  specifications 
and  meeting  the  physical  parameters  of 
the  scope,  regardless  of  application.  The 
end-use  criteria  included  in  the  scope  is 
only  applicable  to  products  which  can 
be  substituted  in  the  applications  to 
which  the  covered  specifications  are  put 
i.e.  standard,  line,  and  pressure 
applications. 

ft  is  apparent  that  at  least  one  party 
in  this  case  interpreted  the  scope 
incorrectly.  Therefore,  we  have  clarified 
the  scope  to  make  it  more  explicit  that 
all  products  made  to  ASTM  A-335. 
ASTM  A-106.  ASTM  A-53  and  API  5L 
are  covered,  regardless  of  end  use. 

With  respect  to  redraw  hollows  for 
cold  drawing,  the  scopw  language 
excludes  sudi  products  specifically 
when  used  in  the  production  of  cold- 
drawn  pipe  or  tube.  We  understand  that 
petitioner  included  this  exclusion 
language  expressly  and  intentionally  to 
ensure  that  hollows  imported  into  the 
United  State?  are  sold  as  intermediate 
products,  not  as  merchandise  to  be  used 
in  a  covered  application. 

Standing 

The  Argentine.  Brazilian,  and  German 
respondents  have  challenged  the 
standing  of  Gulf  States  Tube  to  file  the 
petition  with  respect  to  pipe  and  tube 
between  2.0  and  4.5  inches  in  outside 
diameter,  arguing  that  Gulf  States  Tube 
does  not  produce  these  products. 

Pursuant  to  section  732(b)(1)  of  the 
Act.  an  interested  party  as  defined  in 
section  771(9)(C)  of  the  Act  has  standing 
to  file  a  petition.  (See  also  19  C.F.R. 
§  353.12(a).)  Section  771(9)(C)  of  the  Act 
defines  "interested  party,"  infer  alia,  as 
a  producer  of  the  like  product.  For  the 
reasons  outlined  in  the  "Scope  Issues" 
section  above,  we  have  determined  that 
the  subject  merchandise  constitutes  a 
single  class  or  kind  of  merchandise.  The 
International  Trade  Commission  (ITC) 


has  also  preliminarily  determined  that 
there  is  a  single  like  product  consisting 
of  circular  seamless  carbon  and  alloy 
steel  standard,  line,  and  pressure  pipe, 
and  tubes  not  more  than  4.5  inches  in 
outside  diameter,  and  including  redraw 
hollows.  (See  USITC  Publication  2734. 
August  1994  at  18).  For  purposes  of 
determining  standing,  the  Department 
has  determined  to  accept  the  ITC's 
definition  of  like  product,  for  the 
reasons  set  forth  in  the  ITC's 
preliminary  determination.  Because 
Gulf  States  is  a  producer  of  the  like 
product,  it  has  standing  to  file  a  petition 
with  respect  to  the  class  or  kind  of 
merchandise  under  investigation. 
Further,  as  noted  in  the  "Case  History" 
section  of  this  notice,  on  April  27. 1995. 
Koppel.  a  U.S.  producer  of  the  product 
size  range  at  issue,  filed  a  request  for  co- 
petitioner  status,  which  the  Department 
granted.  As  a  producer  of  the  like 
product.  Koppel  also  has  standing. 

The  Argentine  respondent  argues  that 
Koppel's  request  was  filed  too  late  to 
confer  legality  on  the  initiation  of  these 
proceedings  with  regard  to  the  products 
at  issue.  Gulf  States  Tube  maintains  that 
the  Department  has  discretion  to  permit 
the  amendment  of  a  petition  for 
purposes  of  adding  co- petitioners  who 
produce  the  domestic  like  product,  at 
such  time  and  upon  such  circumstances 
as  deemed  appropriate  by  the 
Department. 

The  Court  of  International  Trade  (OT) 
has  upheld  in  very  broad  terms  the 
Department's  ability  to  allow 
amendments  to  petitions.  For  example, 
in  Citwsuco  Paulista.  S  A.  v.  United 
States.  704  F.  Supp.  1075  (Ct.  Infl  Trade 
1988).  the  Court  sustained  the 
Department's  granting  of  requests  for  co- 
petitioner  status  filed  by  six  domestic 
producers  on  five  different  dates  during 
an  investigation.  The  Court  held  that  the 
addition  of  the  co-petitioners  cured  any 
defect  in  the  petition,  and  that  allowing 
the  petition  to  be  amended  was  within 
Commerce's  discretion: 

jSlince  Commerce  has  statutory  discretion 
to  allow  amendment  of  a  dumping  petition 
at  any  time,  and  since  Commerce  may  self- 
initiate  a  dumping  petition,  any  defect  in  a 
petition  filed  by  [a  domestic  party  is]  cured 
when  domestic  producers  of  the  like  product 
larej  added  as  co-petitioners  and  Commerce 
(is)  not  required  to  start  a  new  investigation. 

Citrosuco.  704  F.  Supp.  at  1079 
(emphasis  added).  The  Court  reasoned 
that  if  Commerce  were  to  have 
dismissed  the  petition  for  lack  of 
standing,  and  to  have  required  the  co- 
petitioners  to  refile  at  a  later  date,  it 
"would  have  elevated  form  over 
substance  and  fruitlessly  delayed  the 
antidumping  investigation  *  •  •  when 


Congress  clearly  intended  these  cases  to 
proceed  expeditiously."  Id.  at  1083-84. 

Koppel  has  been  an  interested  party 
and  a  participant  in  these  investigations 
from  the  outset.  The  timing  of  Koppel's 
request  for  co-petitioner  status  and  the 
fact  that  it  made  its  request  in  response 
to  Siderca's  challenge  to  Gulf  States's 
Tube's  standing  does  not  render  its 
request  invalid.  See  Final  Affirmative 
Countervailing  Duty  Determination:  Live 
Swine  and  Fresh,  Chilled,  and  Frozen 
Fork  Products  from  Canada,  50  FR 
25097  (June  17. 1985).  The  Department 
has  rejected  a  request  to  add  a  co- 
petitioner  based  on  the  untimeliness  of 
the  request  only  where  the  Department 
determined  that  there  was  not  adequate 
time  for  opposing  parties  to  submit 
comments  and  for  the  Department  to 
consider  the  relevant  arguments.  See 
Final  Affirmative  Countervailing  Duty 
Determination:  Certain  Stainless  Steel 
Hollow  Products  from  Sweden,  52  FR 
5794.  5795.  5803  (February  26.  1987).  In 
this  investigation,  the  respondents  have 
had  an  opportunity  to  comment  on 
Koppel's  request  for  co-petitioner  status, 
and  the  Argentine  respondent  has  done 
so  in  its  case  brief.  Therefore,  we  have 
determined  that,  because  respondents 
would  not  be  prejudiced  or  unduly 
burdened,  amendment  of  the  petition  to 
add  Koppel  as  co-petitioner  is 
appropriate. 

Period  of  Investigation 

The  period  of  investigation  (POI)  is 
January  1,  through  June  30. 1994. 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  and  to  the 
Department's  regulations  are  in 
reference  to  the  provisions  as  they 
existed  on  December  31. 1994. 

Such  or  Similar  Comparisons 

We  have  determined  that  all  the 
products  covered  by  this  investigation 
constitute  a  single  category  of  such  or 
similar  merchandise.  Where  there  were 
no  sales  of  identical  merchandise  in  the 
home  market  to  compare  to  U.S.  sales, 
we  made  similar  merchandise 
comparisons,  when  verified  data 
permitted,  on  the  basis  of  the  criteria 
defined  in  Appendix  V  to  the 
antidumping  questionnaire,  on  file  in 
Room  B-099  of  the  main  building  of  the 
Department. 

Fair  Value  Comparisons 

To  determine  whether  Mannesmann's 
sales  of  seamless  pipe  from  MSA  to  the 
United  States  were  made  at  less  than 
fair  value,  we  compared  the  United 
States  price  (USP)  to  the  foreign  market 
value  (FMV).  as  specified  in  the  "United 


States  Price"  and  "Foreign  Market 
Value"  sections  of  this  notice. 

In  accordance  with  past  practice  and 
consistent  with  our  decision  in  the 
preliminary  determination,  we 
considered  Brazil's  economy  to  be 
hyperinflationary  during  the  POI. 
Pursuant  to  our  methodology 
concerning  such  an  economy,  we  made 
contemporaneous  sales  comparisons 
based  on  the  month  of  the  U.S.  sale. 

In  accordance  with  19  CFR  353.58.  we 
made  comparisons  at  the  same  level  of 
trade.  For  those  U.S.  sales  where  there 
were  no  comparable  sales  at  the  same 
level  of  trade  in  the  home  market,  we 
used  home  market  sales  at  a  different 
level  of  trade  as  the  basis  of  our  less 
than  fair  value  comparisons.  Based  on 
our  analysis  of  Mannesmann's 
questionnaire  response,  we  have 
accepted  its  claim  that  MSA's  sales  from 
its  factory  to  unrelated  customers  and 
its  sales  through  its  related  distributor 
MCSA  represent  two  distinct  levels  of 
trade.  However,  because  we  could  not 
determine  that  the  difference  in  level  of 
trade  affects  price  comparability,  we 
made  no  adjustment  to  FMV.  See 
Comment  5  of  the  "Company-specific 
Issues"  sub-section  of  the  "Interested 
Party  Comments"  section  of  this  notice. 

We  also  made  adjustments  for 
differences-in-merchandise  (difmer). 
where  possible,  in  accordance  with  19 
CFR  353.57.  At  verification,  we  found 
that  respondent's  reported  variable  cost 
of  manufacture  data  included  cost 
differences  not  attributable  to  physical 
differences  in  the  merchandise. 
Therefore,  we  modified  the  submitted 
cost  data  where  we  had  information  on 
the  record  to  eliminate  cost  differences 
unrelated  to  physical  differences. 

For  those  products  for  which  difmer 
cost  modification  was  not  possible  and 
those  U.S.  sales  with  no  comparable 
home  market  products  and  no  cost  data, 
we  based  our  analysis,  pursuant  to 
section  776(C)  of  the  Act,  on  the  best 
information  available  (BIA).  As  BLA,  we 
used  a  calculated  margin  that  is 
sufficiently  adverse  to  fulfill  the 
statutory  purpose  of  the  BIA  rule.  See 
June  12. 1995.  Final  Determination 
Concurrence  Memorandum.  See  also 
DOC  Position  to  Comment  2  of  the 
"Company-specific  Issues"  sub-section 
of  the  "Interested  Party  Comments" 
section  of  this  notice. 

United  States  Price 

We  calculated  USP  according  to  the 
methodology  described  in  our 
preliminary  determination,  with  the 
following  exceptions: 

1.  We  corrected  certain  clerical  errors 
found  at  verification,  including:  (a)  The 
reported  product  codes  for  four 


products;  (b)  the  reported  sales  date  and 
end-finish  for  one  transaction;  (c)  the 
level  of  trade  reported  for  one  customer; 
and  (d)  the  reported  U.S.  duty  charges 
for  certain  transactions. 

2.  We  revised  the  reported  ocean 
height.  U.S.  brokerage,  and  U.S.  inland 
height  amounts  for  certain  transactions 
to  reflect  actual  expenses. 

3.  We  recalculated  credit  expenses 
using  respondent's  revised  U.S. 
shipment  dates  submitted  in  the  March 
9, 1995.  response.  These  dates  reflect 
the  approximate  date  on  which  the 
merchandise  left  the  factory. 

4.  We  made  a  deduction  for  foreign 
inland  height  charges  that  were 
previously  not  reported  in  respondent's 
sales  listing. 

5.  We  made  a  deduction  for  bank  fees 
paid  by  MSA  for  entering  into  foreign 
exchange  contracts,  which  had  not  been 
reported  in  respondent's  sales  listing. 
See  Comment  8  of  the  "Company- 
specific  Issues"  sub-section  of  the 
"Interested  Party  Comments"  section  of 
this  notice. 

Foreign  Market  Value 

As  stated  in  the  preliminary 
determination,  we  determined  that 
respondent's  home  market  was  viable 
with  respect  to  sales  of  seamless  pipe 
during  the  POI  to  serve  as  the  basis  for 
FMV. 

Based  on  the  results  of  the 
Department's  related  party  sales  test  as 
set  forth  in  Appendix  II  of  the  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Cold-Rolled  Carbon 
Steel  Flat  Products  from  Argentina,  58 
FR  37062  (July  9.  1993).  we  excluded 
respondent's  related  party  sales  from 
our  analysis,  and  used  only  those  sales 
made  to  unrelated  parties. 

We  calculated  FMV  according  to  the 
methodology  described  in  our 
preliminary  determination  with  the 
following  exceptions: 

1.  Where  we  nad  verified  transaction- 
specific  data  on  the  record,  yve  excluded 
from  our  analysis  those  home  market 
sales  that  were  found  to  have  been 
returned,  and  incorrectly  included  in 
respondent's  sales  listing. 

2.  For  both  MSA's  and  MCSA's  sales, 
we  revised  the  reported  insurance 
charges,  where  appropriate,  based  on 
the  applicable,  verified  insurance 
percentage  rates  prevailing  during  the 
POI. 

3.  We  corrected  clerical  errors  made 
with  respect  to  the  reported  interest  - 
revenue  amounts  for  two  transactions. 

4.  For  MSA's  sales,  we  reduced  the 
re(>orted  inland  height  charges  by  the 
amount  by  which  they  exceeded  the 
actual  amounts  charged  by  MSA's 
freight  supplier. 


5.  With  respect  to  MCSA's  sales,  we 
corrected  the  surface  treatment  codes  for 
those  products  reported  incorrectly  as 
corrosion-resistant. 

6.  We  made  no  adjustment  for 
inflation  value  in  addition  to  an 
adjustment  for  the  reported,  verified 
credit  expenses  which  included  an 
inflation  factor.  See  Comment  4  in  the 
"Company-specific  Issues"  sub-section 
of  the  "Interested  Party  Comments" 
section  of  this  notice. 

7.  Because  the  reported  U.S.  and 
home  market  packing  expenses  did  not 
verify,  we  used  BIA  for  these  expenses. 
As  BIA  for  home  market  packing 
expenses,  we  used  the  lowest  domestic 
packing  expense  noted  on  the  record.  As 
BIA  for  U.S.  packing  expenses,  we  used 
the  highest  export  packing  expense 
noted  on  the  record.  See  Comment  6  in 
the  "Company-specific  Issues"  sub- 
section of  the  "Interested  Party 
Comments"  section  of  this  notice. 

8.  Where  possible,  we  made  difmer 
adjustments  based  on  the  submitted  cost 
data,  modified  to  eliminate  cost 
differences  unrelated  to  physical 
differences  between  the  merchandise 
being  compared.  See  Comment  2  in  the 
"Company-specific  Issues"  sub-section 
of  the  "Interested  Party  Comments" 
section  of  this  notice. 

Currency  Conversion 

No  certified  rates  of  exchange,  as 
furnished  by  the  Federal  Reserve  Bank 
of  New  York,  were  available  for  the  POI. 
In  place  of  the  official  certified  rates,  we 
used  the  daily  ofTicial  exchange  rates  for 
the  Brazilian  currency,  as  well  as  the 
UFIR '  index,  published  by  the  Central 
Bank  of  Brazil  which  were  provided  by 
respondent  in  its  February  28,  1995. 
response  and  verified  by  the 
Department. 

Verification 

As  provided  in  section  776(b)  of  the 
Act.  we  verified  information  provided 
by  Mannesmann  by  using  standard 
verification  procedures,  including  the 
examination  of  relevant  sales  and 
financial  records,  and  selection  of 
original  source  documentation 
containing  relevant  information. 

Interested  Party  Comments 

General  Issues 

Comment  1 

Mannesmann  argues  that  petitioner 
lacks  standing  to  seek  the  imposition  of 
antidumping  duties  on  products  that  it 
does  not  produce.  According  to 
Mannesmann.  petitioner  has  admitted 


'The  UFIR  is  an  inflationary  neutral  currency 
unit 
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that  it  is  incapable  of  manufacturing 
seamless  pipe  and  tube  in  dimensions 
above  two  inches  in  outside  diameter. 
Therefore,  respondent  maintains  that^ 
petitioner  is  not  an  "interested  party" 
with  respect  to  this  merchandise. 
Accordingly,  the  Department  should 
amend  the  scope  of  the  investigation  to 
limit  it  only  to  those  dimensions  and 
pipe  types  that  petitioner  has  a  proven 
ability  to  manufacture. 

Gulf  States  Tube  contends  that  the 
antidumping  statute  neither  requires  nor 
permits  the  Department  to  limit  the 
scope  of  the  investigation  to  products 
that  the  petitioner  itself  produces.  Gulf 
States  Tube  also  maintains  that 
respondent's  standing  claim  is  untimely 
and  may  not  be  considered  by  the 
Department  at  this  stage  of  the 
proceeding.  Nevertheless,  Gulf  States 
Tube  asserts  that  the  issue  is  rendered 
moot  by  the  request  of  Koppel  Steel 
Corporation,  a  domestic  producer  of 
subject  merchandise  in  sizes  larger  than 
two  inches  in  outside  diameter,  for  co- 
petitioner  status. 

DOC  Position 

We  disagree  with  respondent  for  the 
reasons  outlined  in  the  "Standing" 
section  of  this  notice. 

Comment  2 

Mannesmann  contends  that  including 
an  end-use  certification  requirement  in 
the  scope  would  be  both  illegal  and 
unworkable.  Respondent  maintains  that 
petitioner  is  effectively  seeking  to 
circumvent  the  established  legal 
procedure  by  arguing  for  an  open-ended 
scope  definition  that  encompasses 
products  that  it  does  not  manufactiu^ 
and  that  petitioner  has  conceded  are  not 
causing  present  injury.  In  addition, 
respondent  states  that  it  is  clear  that  any 
end-use  certification  procedure 
designed  to  implement  such  a  scope 
definition  is  wholly  unworkable 
because  of  the  manner  in  which  the 
subject  products  are  sold.  That  is,  in 
almost  all  cases  the  importer  of  record 
does  not  know  the  ultimate  use  of  the 
pipe  products  it  sells,  and  in  many 
instances,  neither  do  its  customers. 
According  to  respondent,  as  a  practical 
matter,  the  effect  of  an  end-use 
certification  requirement  would  be  to 
ask  the  impossible  of  importers. 
Furthermore,  respondent  states  that  the 
anticircumvention  procedures  of  the 
antidumping  law  provide  ample  remedy 
to  petitioner  in  cases  of  order 
circumvention  via  product  substitution. 
Respondent  emphasizes  that  absent  the 
detailed  inquiry  required  by  anti- 
circumvention  legal  provisions,  the 
Department  cannot  include  within  the 
scope  of  this  investigation  other 


merchandise  simply  because  such  other 
products  might  in  theory  be  utilized  for 
the  same  purposes  as  pipe  meeting  the 
listed  specifications.  According  to 
respondent,  to  do  otherwise  is  contrary 
to  the  antidumping  law  and  deprives 
respondents  of  their  right  to  a  full  and 
fair  hearing  on  any  circumvention 
allegations  that  might  be  advanced  by 
petitioner  at  some  later  date. 

Petitioner  argues  that  there  is  no 
factual  or  legal  basis  for  eliminating  end 
use  as  a  defining  element  of  the  scope 
of  the  investigation.  Furthermore,  not 
only  is  the  feasibility  of  specific 
enforcement  mechanisms  irrelevant  to 
the  scope  determination,  but  it  is  also 
lutrue  that  any  end  use  certification 
procedure  would  be  unworkable. 
According  to  petitioner,  there  is  no 
evidence  on  the  record  of  this 
investigation  that  an  end-use 
certification  program  must  require  the 
submission  of  an  end-use  certificate  by 
the  importer  at  the  time  of  importation. 
Rather,  petitioner  proposes  a  program 
whereby  the  end-use  certificate  travels 
with  the  pipe  to  the  ultimate  end-user, 
who  may  then  send  it  back  up  the  line 
of  distribution.  When  final  duties  are 
assessed,  the  Department  may  assume 
that  any  pipe  for  which  no  certificates 
can  be  produced  was  used  in  subject 
applications.  Contrary  to  Mannesmann's 
arguments,  petitioner  maintains  that  the 
Department  and  the  U.S.  Customs 
Service  are  perfectly  capable  of 
administering  an  order  that  includes 
end  use  in  its  scope  definition.  In  the 
event  that  products  meeting  the 
physical  description  of  subject 
merchandise,  but  which  are  not  certified 
to  one  or  more  of  the  covered 
specifications,  are  being  substituted  into 
one  of  the  listed  applications,  the 
burden  would  be  on  the  petitioner, 
other  domestic  producers  or  interested 
parties  to  notify  Customs  and  the 
Department  with  some  objective 
evidence  supporting  a  reasonable  belief 
that  substitution  is  occurring. 
Accordingly,  it  is  both  unnecessary  and 
inappropriate  at  this  point  to  engage  in 
debate  about  the  feasibility  and 
desirability  of  specific  end-use 
certification  procedures.  According  to 
petitioner,  the  facts  and  policy 
considerations  relevant  to  such  a  debate 
are  not  available  on  this  record,  and  the 
selection  of  a  specific  enforcement 
mechanism  is  beyond  the  Department's 
responsibilities  in  this  proceeding. 

DOC  Position 

We  disagree  with  respondent's 
assertion  that  including  end-use  in  the 
scope  of  the  investigation  would  be 
unlawful.  The  Department  has 
interpreted  scope  language  in  other 


cases  as  including  an  end-use 
specification.  See  Ipsco  Inc.  v.  United 
States.  715  F.  Supp.  1104  (OT  1989). 
See  "Scope  Issues"  section  of  this  notice 
for  further  discussion  on  end-use. 

Comment  3 

Mannesmann  contends  that  the 
carbon  and  alioy  pipe  products  subject 
to  investigation  are  distinct  classes  or 
kinds  of  merchandise.  Mannesmann 
asserts  that  the  criteria  set  out  in 
Diversified  Products  support  a  division 
between  carbon  and  alloy  products. 
Specifically.  Mannesmann  argues  that 
carbon  and  alloy  pipes  differ  in  terms  of 
physical  characteristics,  uses,  customer 
expectations  and  cost.  With  respect  to 
physical  characteristics,  alloy  seamless 
pipes  contain  higher  grade  steel  than 
carbon  seamless  pipe,  and  because  of 
their  different  chemistries,  these 
products  have  different  performance 
characteristics.With  respect  to  end  use 
which,  according  to  respondent,  is 
inherently  tied  to  physical 
characteristics,  carbon  pipe  is  not  as 
versatile  as  alloy  steel  pipe  and  is  not 
suited  for  the  more  sophisticated 
applications,  such  as  operations  in  high 
temperature  environments.  Respondent 
asserts  that  the  Department  has 
consistently  emphasized  the 
relationship  between  physical 
characteristics  and  end  use  in  past  cases 
(e.g.,  Tonington  Co.  v.  United  States, 
745  F.Supp.  718,  726  (CIT  1990) 
[Torrington)).  In  addition,  respondent 
states  that  customer  expectations  vary 
depending  upon  the  ability  of  specific 
merchandise  to  perform  a  given  task. 
With  regard  to  alloy  and  carbon  steel 
pipe,  the  ultimate  purchaser  does  not 
expect  these  two  types  of  pipe  to  be 
interchangeable,  and  is  willing  to  pay 
more  for  alloy  steel  pipe  because  it  must 
perform  under  more  adverse  conditions 
than  the  conditions  for  which  carbon 
pipe  is  suited.  With  respect  to  cost, 
respondent  states  that  the  cost  of  alloy 
pipe  is  higher  than  that  of  carbon  pipe 
because  of  the  more  expensive  raw 
materials  and  production  costs  incurred 
in  producing  alloy  pipe.  Finally,  with 
respect  to  channels  of  trade,  respondent 
states  that  carbon  and  alloy  pipe  move 
in  similar  channels,  but  that  this  factor 
is  not  determinative  as  to  class  or  kind 
of  merchandise. 

Petitioner  maintains  that  the  subject 
merchandise  constitutes  a  single  class  or 
kind.  With  respect  to  Mannesmann's 
proposal  for  a  split  in  class  or  kind  on 
the  basis  of  material  composition, 
petitioner  asserts  that  the  factual 
evidence  does  not  support  such  a 
division.  Petitioner  states  that  the 
application  of  the  criteria  employed  by 
the  Department  in  Diversified  Products 


compels  the  conclusion  that  there  is  a 
single  class  or  kind  of  merchandise. 
According  to  petitioner,  the  physical 
characteristics  of  carbon  and  alloy  pipe 
represent  a  continuum  of  products 
produced  with  varying  chemical 
compositions  to  meet  a  range  of  heat, 
pressure  and  tensile  requirements. 
According  to  petitioner,  there  is  simply 
no  bright  dividing  line  between  the 
physical  characteristics  of  the  products. 
Petitioner  states  that  the  customer's 
expectations  and  use  of  the  product  are 
dictated  by  the  engineering  specification 
required  by  the  intended  application. 
Because  the  majority  of  all  subject 
seamless  pipe  is  triple-certified,  the 
pipe  may  be  put  to  any  of  the  uses  that 
apply  to  each  of  the  individual 
specifications  to  which  it  is  certified. 
Petitioner  points  out  that  the  vast 
majority  of  seamless  pipe  is  sold 
through  the  same  channel  of  trade — 
distributors.  Finally,  petitioner  adds 
that,  because  the  majority  of  seamless 
pipe  is  triple-certified,  it  has  identical 
costs  regardless  of  the  customer  to 
whom  it  is  sold. 

DOC  Position 

We  agree  with  petitioner  that  the 
subject  merchandise  constitutes  a  single 
class  or  kind  for  the  reasons  outlined  in 
the  "Scope  Issues"  section  of  this 
notice.  Furthermore,  respondent's 
reliance  on  Torrington  is  misplaced.  In 
Torrington,  the  Court  of  International 
Trade  found  that  the  Department's 
division  of  antifriction  bearings  into  five 
classes  or  kinds,  based  in  large  part  on 
the  physical  characteristics  of  the 
different  types  of  antifriction  bearings, 
was  supported  by  substantial  evidence 
on  the  record.  In  this  case,  as  we  stated 
in  our  "Scope  Issues"  section,  that  there 
is  insufficient  evidence  to  show  that  the 
difference  between  carbon  and  alloy  • 
steel  rises  to  a  class  or  kind  distinction. 
See  "Scope  Issues"  section  of  this  notice 
for  further  discussion  on  class  or  kind. 

Company-Specific  Issues 

Comment  1. 

Petitioner  argues  that  BIA  must  be 
applied  to  Mannesmann's  responses  for 
the  following  reasons: 

(a)  the  Department  was  unable  to 
verify  the  accuracy  or  completeness  of 
Mannesmann's  sales  listings; 

(b)  MSA's  difmer  data  is  erratic  and 
contains  serious  errors;  and 

(c)  the  information  for  various  sales 
charges  and  adjustments  reported  by 
respondent  could  not  be  verified. 

Petitioner  maintains  that 
Mannesmann's  home  market  sales 
response  must  be  considered  unreliable 
when  viewed  in  the  context  of  the 


totality  of  problems  identified  at 
verification  and  the  additional 
opportunities  Mannesmann  had  prior  to 
verification  to  provide  an  accurate 
response. 

With  respect  to  reason  (a)  above, 
petitioner  states  that  the  Department's 
verification  report  confirms  that 
Mannesmann  omitted  certain  sales  of 
subject  merchandise  from  its  home 
market  sales  listing,  often  characterizing 
these  omissions  as  insignificant  in  terms 
of  the  percentage  they  constitute  of  total 
reported  sales.  Petitioner  asserts  that 
since  only  a  portion  of  Mannesmann's 
total  reported  sales  will  be  matched  to 
U.S.  sales  in  dumping  margin  analysis 
and  the  Department's  standard 
hyperinflation  methodology  requires 
separate  FMV  calculations  for  each 
month,  omissions  such  as  those 
observed  by  the  Department  can  have  a 
significant  impact  on  the  ultimate 
margin  calculation.  According  to 
petitioner,  the  Department  must 
examine  each  of  the  errors  and 
omissions  noted  in  the  verification 
report  in  the  context  of  its  potential 
impact  on  monthly  sales  matches. 

In  addition  to  these  sales  omissions, 
petitioner  notes  further  that  certain  sales 
were  reported  incorrectly  because  of 
errors  in  accounting  for  merchandise 
returns  and  invoice  price  corrections. 
Also,  the  gross  prices  for  numerous 
transactions  and  the  surface  treatment 
codes  for  certain  products  were  reported 
incorrectly. 

With  respect  to  reason  (b),  petitioner 
maintains  that  the  cost  data  submitted 
by  respondent  remains  erratic  and 
unusable  even  after  the  Department's 
request  for  its  revision  in  a  deficiency 
letter  issued  subsequent  to  the 
preliminary  determination.  Reason  (b)  is 
discussed  in  detail  under  Comment  2 
below. 

With  respect  to  reason  (c),  petitioner 
takes  issue  with  verification  findings  for 
certain  charges  and  adjustments,  i.e., 
that  MSA's  home  market  inland  freight 
and  insurance  expenses  were 
overstated,  that  foreign  inland  freight 
charges  incurred  by  MSA  on  U.S.  sales 
were  not  reported,  that  home  market 
and  U.S.  packing  costs  were  not 
verified,  MPS'  reporting  of  estimated 
movement  charges  for  certain  U.S. 
transactions,  and  U.S.  shipment  date. 

Respondent  argues  that  the 
discrep>ancies  noted  by  the  Department 
in  the  verification  reports  either  do  not 
have  appreciable  effects  on  antidumping 
analysis  or  serve  to  disadvantage 
respondent.  Therefore,  its  responses 
should  be  used  in  the  Department's  final 
analysis.  For  example,  respondent 
asserts  that  a  portion  of  the  unreported 
sales  would  be  irrelevant  to  product 


comparisons  in  the  Department's 
analysis  because  it  did  not  make  any 
sales  of  those  same  products  in  the 
United  States  during  the  POI. 

With  respect  to  the  transactions 
which  were  omitted  inadvertently  from 
MCSA's  February  28, 1995,  sales  listing 
due  to  programming  errors,  respondent 
pointy  out  that  these  sales  were 
originally  reported  to  the  Department  in 
the  December  9. 1994,  sales  listing,  and 
considered  in  the  Department's 
preliminary  analysis.  Respondent  states 
that  these  omitted  sales  fall  into  two 
categories:  (1)  sales  of  products  which 
were  not  matched  to  U.S.  products  in 
the  preliminary  determination  and  were 
irrelevant  in  the  margin  calculation;  and 
(2)  sales  of  products  which  were 
potential  matches  for  products  sold  to 
the  United  States.  However,  the  sales  of 
potentially  matchable  products  were 
either  not  made  in  the  same  month  as 
the  corresponding  U.S.  products  to 
which  they  were  matched,  or  the 
Department  has  the  necessary  data  from 
the  December  9  response  to  utilize  the 
sales  for  matching  purposes.  With 
respect  to  certain  sales  of  cold-drawn 
pip)e  which  were  never  reported  to  the 
Department,  respondent  argues  that  this 
is  an  insignificant  portion  of  total 
reported  home  market  sales,  and  that 
examining  these  sales  within  the 
context  of  the  Department's  preliminary 
determination  product  concordance 
indicates  that  none  of  the  unreported 
sales  should  be  treated  as  the  most 
similar  match  to  U.S.  sales  of  cold 
drawn  pipe.  With  respect  to  another 
group  of  products  that  were  not  reported 
to  the  Department  because  of  a  product 
selection  error  made  during  response 
preparation,  respondent  argues  that 
these  products  are  irrelevant  to  product 
comparisons  on  the  basis  of 
specification. 

Furthermore,  respondent  notes  that 
any  other  discrepancies  found  at 
verification  are  minor  and/or 
disadvantage  respondent.  Such 
discrepancies  include:  the  incorrect' 
reporting  of  four  U.S.  product  codes  for 
certain  transactions;  the  overstatement 
of  MSA's  home  market  inland  freight 
and  insurance  charges;  MSA's  omission 
of  foreign  inland  freight  charges  for  U.S. 
sales;  and  certain  estimated  U.S. 
movement  charges  which  were  not 
updated  to  reflect  actual  charges 
incurred. 

DOC  Position 

We  disagree  with  petitioner  that 
Mannesmann's  responses  cannot  be 
used  for  the  final  determination.  While 
we  noted  several  discrepancies  at 
verification,  these  discrepancies  were 
neither  pervasive  nor  representative  of  a 
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pattern  of  misrepresentation  which 
would  merit  the  rejection  of  the 
questionnaire  response  in  total. 

It  is  true  that  respondent  omitted 
certain  home  market  sales  from  its 
February  28.  1995,  sales  listing  for  a 
variety  of  reasons,  ranging  from 
incorrect  product  code  selection  to 
inadvertent  programming  errors  (see 
MSA/MCSA  Verification  Report  at  49- 
55).  However,  we  were  able  to  verify  the 
nature  and  magnitude  of  these  errors, 
and  found  that  they  are  not  significant 
with  respect  to  either  the  percentage  of 
total  home  market  sales  reported  or 
potential  home  market  matches.  In  order 
to  arrive  at  this  conclusion,  we 
conducted  a  comparative  analysis 
between  the  characteristics  (and 
weighted-average  prices)  of  the  omitted 
home  market  products  originally 
reported  in  Mannesmann's  December  9, 
1994,  sales  listing,  and  those  of  the 
reported  home  market  products  in 
respondent's  February  28, 1995,  sales 
listings.  As  a  result  of  this  exercise,  we 
found  that  for  some  of  the  omitted  sales, 
there  did  not  exist  contemporaneous 
sales  of  identical  products  reported  in 
respondent's  February  28. 1995,  sales 
listings.  We  then  compared  the  product 
characteristics  of  the  omitted  sales  to 
those  of  the  U.S.  sales,  and  found  that 
none  of  the  omitted  home  market  sales 
would  be  comparable  to  the  U.S. 
products  sold  during  the  POI  on  the 
basis  of  grade.  Regarding  those  sales  of 
another  group  of  products  that  were  not 
reported  to  the  Department  because  of  a 
product  selection  error,  we  found  that, 
regardless  of  the  month  in  which  they 
were  sold,  these  products  would  not  be 
comparable  to  those  sold  to  the  United 
States  on  the  basis  of  specification. 
Finally,  we  have  determined  to  apply 
BIA  to  respondent's  U.S.  sales  of  cold- 
drawn  pipe  made  during  the  POI  for  the 
reasons  outlined  in  Comments  2  and  9 
below. 

Furthermore,  with  respect  to  those 
home  market  sales  affected  by 
merchandise  returns  which  were 
verified  not  to  be  usable  for  margin 
analysis,  we  found  that  the  home  market 
sales  quantity  affected  was  insignificant 
in  terms  of  total  reported  home  market 
sales  quantity.  Because  these  sales  were 
incorrectly  included  in  respondent's 
home  market  sales  listing,  we  excluded 
them  from  our  analysis  where  we  could 
clearly  identify  the  affected  individual 
transactions  from  data  contained  in 
verification  exhibits. 

In  addition,  regarding  the  gross  prices 
of  those  transactions  which  were  found 
to  be  overreported,  we  included  these 
sales  in  our  analysis,  but  did  not  make 
any  adjustments  to  price.  Our  decision 
to  make  no  adjustment  is  based  on  the 


fact  that  the  prices  at  issue  represent  an 
overstatement  of  actual  prices  charged 
and  any  revision  of  such  prices  would 
not  only  be  burdensome  given  the 
number  of  affected  transactions,  but 
would  also  require  the  revision  of  other 
sales-related  data  (e.g.,  taxes)  which  are 
calculated  based  upon  price  and  were 
not  examined  specifically  at  verification 
within  the  context  of  overreported  gross 
prices. 

As  for  the  other  areas  stated  by 
petitioner  in  which  discrepancies  were 
found  (e.g..  difmer,  packing,  etc.),  we 
made  appropriate  adjustments  in 
accordance  with  verification  findings 
based  on  information  on  the  record,  as 
discussed  in  the  "United  States  Price," 
"Foreign  Market  Value"  and  "Interested 
Party  Comments"  sections  of  this  notice. 

Comment  2 

Petitioner  contends  that 
Mannesmann's  difmer  cost  data  remains 
erratic  and  unusable  for  the  final 
determination  and,  therefore,  the 
Department  should  apply  BIA  to 
calculate  the  margin  for  any  U.S.  sale  for 
which  there  is  no  contemporaneous 
identical  match  in  the  home  market. 
According  to  petitioner,  Mannesmann's 
difmers  are  deficient  because  they  are 
not  based  on  replacement  costs  in  the 
month  of  shipment;  rather 
Marmesmann's  costs  have  been  reported 
on  a  historical  basis.  Petitioner  points 
out  that  the  fact  that  Mannesmann  has 
recorded  its  historical  costs  in  UFIRs 
does  not  transform  them  into 
replacement  costs,  and  that  this 
approach  has  been  rejected  in  previous 
cases  by  the  Department  (e.g..  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Silicon  Metal  from  Brazil.  59 
FR  42806,  August  19, 1994)  (Silicon 
Metal  from  Brazil).  Even  though  the 
Department  changed  its 
hyperinflationary  methodology  in  1994 
by  providing  for  indexing  of  costs  across 
different  months,  petitioner  maintains 
that  the  costs  that  are  indexed  still  must 
be  replacement  costs  during  the  month 
of  shipment,  and  must  not  represent 
historical  costs.  Petitioner  argues  that 
UFIR  indexation  is  no  substitute  for  the 
reporting  of  actual  monthly  replacement 

costs. 

Petitioner  also  maintains  that  the 
fluctuations  in  cost  are  not  limited  to 
the  materials  component  of  the  reported 
costs:  there  are  also  significant 
variations  in  the  reported  labor  and 
variable  overhead  costs  from  month  to 
month  for  the  same  products,  indicating 
that  the  data  is  unreliable.  According  to 
petitioner,  while  the  Department 
verified  that  the  reported  cost  data  was 
submitted  in  accordance  with  the  exact 
methodology  used  in  its  normal  cost 


accounting  system,  the  Department  did 
not  verify  that  the  system  accurately 
states  respondent's  costs  for  purposes  of 
this  investigation.  Citing  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Hot-Rolled  Lead  and 
Bismuth  Carbon  Steel  Products  from  the 
United  Kingdom  (58  FR  6207,  January 
27, 1993),  petitioner  emphasizes  that  the 
Department  has  rejected  the  use  of  cost 
differences  unrelated  to  physical 
differences  for  difmer  adjustment 
purposes  in  past  cases. 

With  respect  to  petitioner's  request  for 
the  use  of  BIA,  respondent  asserts  that 
petitioner  ignores  the  facts  on  the  record 
and  that  the  Department  was  able  to 
trace  the  reported  cost  data  to  source 
documentation,  and  tie  them  to 
financial  statements. 

Furthermore,  respondent  asserts  that 
petitioner's  attempt  to  link  the  concepts 
of  replacement  costs  and  monetary 
correction  in  arguing  that  MSA's 
reported  costs  do  not  account  for 
changes  in  replacement  costs  is 
confused.  According  to  MSA,  a 
monetary  correction  is  merely  an 
adjustment  to  financial  statements  to 
measure  the  cost  for  holding  balances  in 
certain  accounts  during  periods  of 
inflation.  Such  an  adjustment  has 
nothing  to  do  with  production  costs  or 
difmer  calculations.  Respondent  notes 
that  the  Department  has  confirmed  this 
in  past  cases  by  treating  such  monetary 
corrections  as  offsets  or  additions  to 
financing  expenses  (e.g..  Final  Results  of 
Administrative  Review:  Gray  Portland 
Cement  from  Mexico.  58  FR  47253 

(1993)). 

Respondent  asserts  that,  contrary  to 
petitioner's  attempt  to  confuse  the 
significance  of  MSA's  UFIR-based  cost 
system,  this  system  accounts  for  the 
effects  of  changes  in  replacement  costs. 
In  addition,  respondent  opposes 
petitioner's  characterization  that  a 
UFIR-based  system  is  tantamount  to 
reporting  historical  costs.  According  to 
respondent,  the  historical  method 
contrasts  sharply  with  the  UFIR  system, 
which  carries  costs  forward  on  a  steady 
currency  basis  and,  in  effect,  reaches  the 
same  result  as  a  replacement  cost 
system.  The  UFIR-based  methodology  is 
applicable  for  both  finished  goods  and 
inputs  and  ensures  that  MSA's  costs 
reflect  market  conditions.  Because  this 
methodology  tracks  the  inflation  rate, 
material  and  finished  goods  are 
constantly  inflated  when  expressed  in 
Brazilian  currency.  According  to 
respondent,  this  result  is  precisely  the 
intent  of  the  replacement  cost 
accounting  system,  i.e..  to  express  costs 
in  real  terms.  Therefore,  respondent's 
UFIR-based  system  accurately  tracks 
cost  on  a  replacement  basis  and  is  not, 


as  petitioner  suggests,  on  a  historical 
cost  basis. 

DOC  Position 

We  agree  in  part  with  both  petitioner 
and  respondent.  At  verification,  we 
noted  that  respondent's  reported  UFIR- 
based  material  and  fabrication  costs 
varied  substantially  for  the  same 
product  produced  in  different  months. 
We  were  able  to  establish  that  this  cost 
variance  was  due  to  a  combination  of 
factors  which  are  unrelated  to  physical 
differences:  (1)  the  nature  of  MSA's  cost 
accounting  system:  (2)  the  process  used 
to  produce  the  input  bar  consumed  in 
the  production  of  subject  merchandise 
(whether  it  was  produced  using  ingot  or 
a  continuous  caster):  and  (3)  whether 
the  material  was  purchased  (imported) 
or  produced  in-house  by  the 
respondent. 

Contrary  to  petitioner's  contention 
that  replacement  costs  must  be  used 
when  indexing  costs  between  different 
months,  for  difiner  purposes,  we 
consider  it  appropriate  to  have  cost  data 
submitted  in  UFIR,  as  maintained  by  the 
company  in  its  ordinary  course  of 
business.  (See  Department  Policy 
Bulletin  No.  94.5  dated  March  25,  1994.) 
The  UFIR  is  not  a  methodological 
creation  of  the  respondent:  UFIR- 
denominated  costs  must  be  kept  in  the 
ordinary  course  of  business  for  reporting 
purposes  to  the  "Junta  Comercial"  (the 
Brazilian  equivalent  of  the  Securities 
and  Exchange  Commission).  Also,  we 
find  that  petitioner's  cite  to  Silicon 
Metal  from  Brazil  as  case  precedence  for 
the  Department  rejecting  submitted 
UFIR  costs  is  misplaced.  In  Silicon 
Metal  from  Brazil,  unlike  the  instant 
case,  there  was  no  UFIR  type  indexation 
scheme  in  effect.  Rather,  the  "monetary 
correction"  methodology  (i.e.,  year-end 
restatement  of  assets/liabilities)  used  by 
respondent  was  deemed  inappropriate. 

Furthermore,  we  disagree  with 
petitioner's  contentions  that  MSA's 
submitted  variable  fabrication  costs  are 
unreliable  and  that  the  differences  in 
fabrication  costs  caimot  be  explained  by 
alleged  differences  in  input  steel  costs. 
As  stated  above,  we  verified  that  MSA's 
submitted  cost  data  was  extracted 
directly  from  its  normal  cost  accounting 
system  which  records  the  actual  costs 
incurred  to  manufacture  each  batch  of 
pipe  produced.  We  thus  have  no  reason 
to  believe  that  MSA's  submitted  cost 
data  is  unreliable  in  general.  Second,  we 
observed  at  verification  that  steel  bar 
produced  from  ingot  versus  a 
continuous  caster  will  affect  both 
material  and  fabrication  costs. 

However,  notwithstanding  the  fact 
that  respondent's  variable  costs  were 
reported  in  accordance  with  its  normal 


cost  accounting  system,  we  a^ree  with 
petitioner  that  we  must  use  variable 
costs  for  di&ner  adjustment  purposes 
which  are  not  distortive  in  margin 
analysis.  For  difiner  purposes,  it  is  the 
Department's  practice  to  consider  only 
those  cost  dinierences  associated  with 
physical  differences  in  the  products 
under  comparison.  The  flaw  we  found 
in  MSA's  reporting  methodology  was 
one  of  not  neutralizing  the  cost 
differences  resulting  from  different 
production  processes  or  supply  sources 
for  input  bar,  which  is  an  inherent 
result  of  its  normal  cost  accounting 
system.  Therefore,  for  purposes  of  the 
final  determination,  we  have  modified 
respondent's  variable  costs  of 
manufacture  for  those  products  for 
which  we  had  information  on  the  record 
to  enable  uS  to  compute  a  difmer 
adjustment  exclusive  of  the  cost 
differences  unrelated  to  physical 
differences.  For  the  material  costs  of 
these  products,  we  computed  a  POI 
weighted-average  bar  cost  for  all  subject 
merchandise  using  the  same  material 
grade  bar.  We  then  determined  the 
product-specific  material  costs  by 
multiplying  product -specific  POI 
average  yield  rates  by  the  POI  weighted 
average  bar  cost.  For  fabrication  costs, 
we  had  available  a  breakout  of  the 
quantity  of  continuous  casted  versus 
ingot  bar  used  in  production  for  specific 
products  for  each  month  of  the  POI. 
From  this  data,  we  identified  for  similar 
product  matches,  which  months  used 
comparably  sourced  bar. 

However,  for  certain  products  we  did 
not  have  the  information  concerning  the 
POI  monthly  quantity  of  input  bar 
produced  via  the  continuous-casted 
versus  ingot  methods.  Additionally,  we 
were  unable  to  determine  the  percentage 
of  such  products  produced  from 
imported  tube  versus  MSA-produced 
tube.  We  note  that  the  vast  majority  of 
the  U.S.  products  that  are  affected  by 
this  lack  of  information  on  the  record 
are  cold-drawn  pipes.  See  Comment  9 
below.  Therefore,  for  a  small  percentage 
of  U.S.  sales  quantity,  we  were  unable 
to  eliminate  the  fabrication  cost 
differences  resulting  from  the  different 
production  processes  and/or  sources  of 
input  bar.  For  those  sales  of  U.S. 
products  where  we  did  not  have  reliable 
fabrication  costs,  we  used  a  margin 
based  on  BIA.  As  BIA,  we  used  a 
calculated  margin  that  is  sufficiently 
adverse  to  fulfill  the  statutory  purpose 
of  the  BIA  rule  (section  776(c)  of  the 
Act)  and  which  is  indicative  of,  and 
bears  a  rational  relationship  to,  the 
respondent's  sales.  See  National  Steel  v. 
United  States,  870  F.Supp.  1130  (CIT 
1994). 


Comment  3 

Petitioner  argues  that  MSA  and  MCSA 
incorrectly  reported  invoice  date  as  the 
date  of  sale  for  all  home  market  sales. 
It  maintains  that  the  correct  date  of  sale 
is  Mannesmann's  internal  order  date 
because  it  is  at  this  time  that  final 
agreement  on  the  essential  terms  of  sale, 
including  price  and  the  manner  in 
which  it  will  be  adjusted  for  inflation, 
is  made.  Petitioner  asserts  that  the  only 
changes  in  the  essential  terms  of  sale 
between  Mannesmann's  internal  order 
and  invoice  dates  are  a  currency 
conversion  and  an  inflation  adjustment, 
both  of  which  are  performed 
automatically  by  computer  without 
negotiation  with  the  customer;  and  that 
this  was  the  only  variance  between 
order  and  invoice  date  noticed  by  the 
Department  at  verification.  According  to 
petitioner,  the  automatic  restatement  of 
the  price  by  computer  to  account  for 
inflation  is  not  a  substantive  change  in 
the  material  terms  of  sale.  Petitioner 
cites  Final  Determination  of  Sales  at 
Less  Than  Fair  Value:  Brass  Sheet  and 
Strip  from  France  (52  FR  812,  January 
9. 1987)  (Brass  Sheet  and  Strip)  to 
support  its  position  that  it  is  the 
Department's  established  practice  to  use 
as  the  date  of  sale,  the  date  on  which 
basic  terms  become  determinable, 
without  regard  to  automatic 
mechanisms  that  might  alter  or  establish 
specific  terms. 

For  the  final  determination,  p)etitioner 
urges  the  Department  to  use  the  sales 
hstings  submitted  on  December  9, 1994. 
despite  substantial  alterations  made  to 
them  (i.e.,  in  the  subsequent  sales 
listings  submitted  on  February  28, 
1995).  According  to  petitioner,  these 
listings  provide  internal  order  dates  and 
invoice  numbers  that  can  easily  be 
matched  to  the  invoice  numbers 
reported  in  Mannesmann's  February  28. 
1995,  response.  For  any  sales  in  the 
February  28,  sales  listing  which  cannot 
be  matched  to  an  alleged  "proper"  date 
of  sale  using  the  December  9,  listing, 
petitioner  maintains  that  the 
Department  should  apply  partial  BIA  by 
using  the  average  time  lag  between 
order  and  invoice  date  for  other  sales  to 
place  the  sale  in  the  appropriate  month. 
This  method  of  partial  BIA  would  entail 
deflating  prices  for  such  months 
because  the  prices  and  adjustments  in 
the  February  28,  response  are  stated  in 
cruzeiros  valued  for  months  later  than 
the  actual  date  of  sale  claimed  by 
petitioner,  so  that  they  are  restated  in 
terms  of  the  value  of  the  cruzeiro  during 
the  month  of  sale.  Alternatively,  if  the 
currency  conversion  is  too  burdensome, 
the  Department  should  apply,  as  partial 
BIA  to  such  sales,  either  the  highest 
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calculated  margin  for  the  company  or 
the  highest  margin  alleged  in  the 
petition. 

Respondent  argues  that  invoice  date  is 
the  correct  date  of  sale  in  accordance 
with  the  Department's  normal 
methodology.  It  is  also  the  date 
mandated  by  Brazilian  law  and 
accounting  practices,  which  do  not 
recognize  a  sale  until  the  invoice  is 
generated,  and  the  date  consistent  with 
MSA  and  MCSA's  recordkeeping  system 
in  the  ordinary  course  of  trade. 
Respondent  takes  issue  with  petitioner's 
assertion  that  the  only  subsequent 
changes  in  the  essential  terms  of  sale 
between  MSA's  internal  order  entry  and 
shipment  are  a  currency  conversion  and 
an  inflation  adjustment.  Respondent 
states  that  not  only  did  the  high  rate  of 
inflation  during  the  POI  preclude  any 
determination  of  the  essential  terms  of 
sale  (particularly  price)  until  the  time  of 
invoicing,  but  also  that  there  are 
significant  fluctuations  in  price  and 
quantity  that  typically  occur  between 
the  order  date  and  invoice  date  which 
the  Department  confirmed  at 
verification.  Citing  the  Preliminary 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Canned  Pineapple  Fruit 
from  Thailand  (60  FR  2734,  January  11. 
1995),  respondent  asserts  that  the 
Department  has,  under  appropriate 
circumstances  in  past  cases,  specifically 
endorsed  invoice  date  as  the  date  of 
sale.  In  addition,  respondent  states  that 
the  purchase  order  is  sometimes  not 
received  until  after  the  invoice  is 
generated  by  MCSA  and  the  order 
shipped.  According  to  respondent, 
invoice  date  is  the  most  consistent  and 
reliable  basis  for  reporting  comparable 
dates  of  sale  in  Brazil  from  both  MSA 
and  MCSA. 

DOC  Position 

We  agree  with  respondent  and  have 
accepted  its  reported  date  of  sale.  At  the 
verification  of  both  MSA  and  MCSA, 
respondent  provided  source 
documentation  substantiating  its 
reasons  for  using  invoice  date  as  the 
date  of  sale.  These  reasons  included  not 
only  the  effects  of  inflation  between 
purchase  order  date  and  invoice  date, 
but  also  the  fact  that  Mannesmann's 
internal  order  is  subject  to  numerous 
fluctuations  in  price  and  quantity  up 
until  the  date  of  invoice.  [See 
Verification  Report  at  11-12  and  47.) 
Our  decision  in  this  instance  is 
consistent  with  past  cases.  See 
Amended  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Ferrosilicon 
from  Brazil  59  FR  8598,  February  23. 
1994). 

We  also  note  that  the  facts  in  Brass 
Sheet  and  Strip  are  different  from  those 


in  the  instant  case.  In  Brass  Sheet  and 
Strip,  a  formal  contract  between  the 
buyer  and  seller  established  a  price 
based  upon  a  publicly  quoted  metal 
value  source.  The  parties  had  agreed 
upon  a  time  period  during  which  the 
customer  could  lock  in  the  publicly 
quoted  rate;  no  further  negotiations 
were  necessary.  In  Brass  Sheet  and 
Strip,  the  price  and  quantity  terms  were 
sufficiently  definite  and  effectively 
finalized  as  of  the  date  of  the  initial 
contract,  and  the  parties  had  no  further 
ability  to  change  the  price  by 
negotiation.  In  the  instant  case,  not  only 
are  prices  subject  to  fluctuation  due  to 
the  hyperinflationary  adjustment  in 
Brazil,  but  customers  often  negotiate  a 
different  price  or  make  material  changes 
to  quantity  between  the  date  of  initial 
order  entry  and  invoice  date.  While  the 
Brass  Sheet  and  Strip  case  involved 
long-term,  fixed  contracts  where  there 
was  nothing  left  for  the  parties  to 
negotiate,  the  instant  case  reflects  the 
fact  that  when  a  purchase  order  to 
schedule  production  enters  into  MSA's 
system,  the  negotiating  continues  and  a 
price  adjustment  often  follows  at  the 
time  of  invoicing.  With  respect  to  this 
price  adjustment,  we  could  find  no 
evidence  in  the  source  documentation 
examined  at  verification  that,  at  the  time 
of  order,  the  customer  had  knowledge  of 
the  index  (or  indices)  that  would  be 
used  by  respondent  to  make  the 
adjustment  for  inflation,  and  that  the 
customer  therefore  knew  the  exact  price 
to  which  it  had  agreed.  We  also  noted 
evidence  of  post-order  cancellations, 
indicating  that  the  customer  was  not 
bound  by  the  terms  set  in  the  order. 

We  note  that  our  decision  in  this  case 
to  accept  the  date  of  invoice  as  the  date 
of  sale  is  based  upon  the  factual 
evidence  on  the  record.  In  general, 
issues  regarding  the  appropriate  date  of 
sale  are  examined  on  a  case-by-case 
basis,  and  our  decision  in  this  case 
should  not  be  interpreted  as  a  general 
policy  preference  in  future  cases. 

Comment  4 

Consistent  with  its  contention  that  the 
appropriate  date  of  sale  is  the  date  of 
respondent's  internal  order,  petitioner 
maintains  that  the  home  market  prices 
and  other  cruzeiro-denominated  data 
reported  by  Mannesmann  must  be 
restated  in  terms  of  the  value  of  the 
cruzeiro  during  the  month  of  sale. 
Similarly,  according  to  petitioner,  an 
inflation  factor  should  not  be  included 
in  any  credit  expense  adjustment. 
Petitioner  argues  that  to  some  extent  the 
inflator  in  the  credit  expense  adjustment 
can  be  expected  to  offset  the  inflator  in 
the  price.  However,  since  the  two 
inflators  are  derived  differently  and 


serve  different  purposes,  they  are 
seldom,  if  ever,  equal.  Whereas  the 
credit  expense  inflator  reflects  inflation 
from  the  invoice  date  to  the  actual  date 
of  payment,  the  price  inflator  is  based 
on  the  number  of  days  between  the 
invoice  and  the  expected  date  of 
payment.  Furthermore,  petitioner  states 
that  the  Department  verified  that  the 
rates  used  for  the  price  inflator  are  not 
proportional  across  payment  terms. 
Therefore,  while  the  credit  expense 
inflator  should  reflect  the  actual 
inflation  rate,  the  price  inflator  may  be 
higher  or  lower  than  the  true  rate 
depending  on  the  date  of  actual 
payment.  According  to  f)etitioner,  the 
Department  can  determine  the  actual 
gross  unit  price  in  terms  of  cruzeiros 
during  the  month  of  sale  by  subtracting 
the  reported  inflation  value  from  the 
reported  gross  unit  price  (invoice  price). 
In  addition,  the  indexed  value  of  the 
reported  (inflated)  gross  price  should  be 
compared  to  the  price  of  the  internal 
order,  and  any  excess  should  be  treated 
as  interest  revenue  attributable  to  that 
sale  because  the  price  inflator  may  be 
higher  than  the  true  inflation  rate. 

Petitioner  suggests  that  the  reported 
inflation  value  be  subtracted  from  gross 
price  to  obtain  the  price  in  terms  of 
cruzeiros  as  valued  during  the  month  of 
shipment,  and  the  resulting  values  can 
be  converted  to  cruzeiros  as  valued  on 
the  actual  date  of  sale  [i.e..  the  internal 
order  date)  using  the  exchange  rates  ' 
provided  in  Mannesmann's  response. 
The  indexed  value  of  the  reported 
(inflated)  gross  price  should  then  be 
compared  to  the  price  of  the  internal 
order,  and  any  excess  should  be  treated 
as  interest  revenue  attributable  to  that 

sale. 

Respondent  maintains  that  the 
Department  has  verified  the  reported 
home  market  credit  expenses  and  the 
rates  for  short-term  loans  available  in 
Brazil  during  the  POI  without 
discrepancy  and,  therefore,  should 
deduct  these  credit  expenses  as  reported 
from  FMV.  Mannesmann  disputes 
petitioner's  allegation  that  interest 
revenue  affects  credit  expenses  and  that, 
if  a  customer  made  a  late  payment, 
Mannesmann  is  not  entitled  to  an 
adjustment  for  credit  expenses  because 
it  would  understate  home  market  price. 
Respondent  states  that  in  the  few 
instances  when  a  customer  did  not  pay 
on  the  expected  date,  interest  revenue 
amounts  were  reported  as  an  upward 
adjustment  to  the  home  market  price,  as 
verified  by  the  Department.  Also,  if  a 
customer  did  pay  late,  not  only  did 
Mannesmann  incur  the  opportunity  cost 
of  not  having  the  customer's  money 
from  the  invoice  date  to  the  expected 
payment  date,  but  it  also  suffered  a 
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financial  loss  from  delayed  payment 
during  the  period  between  the  payment 
date  listed  on  the  invoice  and  the  actual 
payment  date.  Therefore,  according  to 
Mannesmann.  denying  an  adjustment 
for  credit  expenses  for  the  time 
following  payment  due  date  and  actual 
payment  is  totally  illogical. 

IXX:  Position 

As  discussed  above  in  Comment  3,  we 
have  determined  that  invoice  date  is  the 
appropriate  date  of  sale  in  this  case. 
Therefore,  we  consider  moot  petitioner's 
arguments  with  respect  to  the 
restatement  of  home  market  prices  to 
reflect  the  value  of  the  cruzeiro  on  the 
order  date. 

In  our  preliminary  determination,  we 
adjusted  FMV  for  inflation  occurring 
between  order  and  invoice  date,  which 
factors  in  expected  payment  terms,  as 
well  as  credit  expenses,  which  include 
an  inflation  factor  based  on  actual 
payment  terms.  Based  on  verification 
findings  and  our  acceptance  of 
respondent's  date  of  sales  methodology, 
we  have  determined  that  this 
adjustment  was  incorrect  because  it 
double-counted  the  value  of  inflation. 
Therefore,  for  purposes  of  the  final 
determination,  we  only  made  an 
adjustment  to  FMV  for  credit  expenses 
as  reported  and  verified. 

Comment  5 

Mannesmann  argues  that  the 
Department  should  compare  U.S.  sales 
by  MPS  with  home  market  sales  made 
by  MSA,  including  sales  to  its  related 
party  MCSA,  and  that  it  provided 
evidence  that  MSA's  sales  to  MCSA  are 
arm's-length  transactions.  However,  if 
the  E)epartment  does  not  treat  MSA's 
sales  to  MCSA  as  arm's-length 
transactions,  the  Department  should 
make  a  level  of  trade  adjustment  to 
reflect  the  additional  selling  expenses 
[i.e..  indirect  selling  expenses  and 
inventory  carrying  costs)  incurred  by 
MCSA. 

Mannesmann  asserts  that  19  CFR 
353.58  requires  that  a  level  of  trade 
adjustment  be  made  when  FMV  and 
U.S.  price  are  not  based  on  sales  at  the 
same  commercial  level  of  trade. 
According  to  respondent.  MSA  and 
MCSA  operate  at  different  levels  of 
trade  in  Brazil.  MCSA  is  a  distributor 
that  purchases  from  MSA  and  sells  to 
customers  from  inventory,  requiring 
MCSA  to  incur  considerable  inventory 
and  selling  expenses.  In  contrast,  both 
MSA  in  Brazil  and  MPS  in  the  United 
States  are  not  made  from  inventory,  but 
are  manufactured  to  order.  To  support 
its  argument,  respondent  cites  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Stainless  Steel^arfmm 


Spain  (59  FR  66931,  December  28,  1994) 
[Stainless  Steel  Bar)  where  the 
Department  granted  such  an  adjustment 
under  allegedly  similar  factual 
circumstances. 

Petitioner  contends  that  Mannesmann 
did  not  provide  the  evidence  it  purports 
to  have  provided  substantiating  its 
claim  regarding  the  arm's-length  nature 
of  the  transactions  between  MSA  and 
MCSA.  At  the  preliminary 
determination,  the  E)epartment 
determined  that  sales  to  MCSA  were  not 
made  at  arm's  length,  and  based  FMV 
on  MSA's  and  McSa's  sales  to 
unrelated  customers.  According  to 
petitioner,  nothing  in  the  verification 
report  obligates  the  Department  to 
change  that  finding.  Furthermore, 
petitioner  argues  that  Mannesmann  has 
not  proven  its  entitlement  to  a  level  of 
trade  adjustment.  Petitioner  asserts  that 
it  has  not  been  clearly  established  that 
two  levels  of  trade  exist.  In  addition, 
petitioner  states  that  while 
Mannesmann  argues  that  differences  in 
selling  expenses  exist  due  to  inventory 
costs,  it  has  not  proven  that  a 
correlation  exists  between  both  prices 
and  selling  expenses  at  each  level  of 
trade. 

According  to  petitioner,  absent 
additional  information  concerning 
differences  in  the  customer  bases  [e.g., 
relative  size  and  purchasing  power  of 
customers),  evidence  that  price 
differences  correlate  to  level  of  trade 
differences,  a  level  of  trade  adjustment 
is  not  appropriate.  However,  if  the 
Department  nonetheless  decides  to  grant 
respondent  the  requested  adjustment,  it 
should  be  based  on  differences  in  actual 
expenses  incurred  on  MCSA's  sales;  i.e., 
the  adjustment  should  be  made  on  the 
reported  indirect  selling  expenses  only, 
exclusive  of  the  reported  inventory 
carrying  costs.  Petitioner  also  adds  that 
these  selling  expenses  must  be  offset  by 
the  indirect  selling  expenses  incurred 
by  MSA  on  U.S.  sales  because  the  basic 
purpose  of  a  level  of  trade  adjustment  is 
to  account  for  differences  in  the  level  of 
trade  between  U.S.  and  home  market 
sales. 

DOC  Position 

With  regard  to  the  arm's-length  nature 
of  related  party  sales,  we  agree  with 
petitioner.  Based  on  the  results  of  our 
related  party  test  (as  described  in  the 
FMV  section  of  this  notice),  we  found 
that  MSA's  sales  to  MCSA  are  not  at 
arm's  length  and,  thus,  we  excluded 
them  from  our  dumping  analysis  for 
purposes  of  the  final  determination. 
This  result  is  consistent  with  that  in  oiu- 
preliminary  determination,  and  since 
that  time,  respondent  has  not  provided 


any  new  evidence  to  justify  a  departure 
from  our  normal  related  party  test. 

With  regard  to  matciiing  by  level  of 
trade,  we  have  accepted  respondent's 
level  of  trade  classification  because  the 
record  indicates  that  the  alleged 
difference  in  level  of  trade  involves 
different  selling  activities  and  expenses. 
However,  with  regard  to  the 
respondent's  claim  for  a  level  of  trade 
adjustment,  we  have  determined  that  an 
adjustment  is  not  warranted  because  we 
are  uncertain  whether  the  difference  in 
level  of  trade  affects  price 
comparability. 

In  analyzing  the  prices  at  the  two 
levels  of  trade,  we  compared  average 
prices,  adjusted  for  all  direct  selling 
expenses,  by  product  and  month  of  sale 
for  the  POI.  The  results  of  this  analysis 
indicate  that  prices  overlap  for  a 
significant  number  of  sales.  However, 
because  for  each  month  only  a  small 
number  of  prices  by  product  were 
available  and  the  monthly  inflation  rate 
was  high,  we  have  concluded  that  the 
data  does  not  provide  a  reliable 
indication  of  the  pattern  of  prices  at  the 
two  levels  of  trade.  Therefore,  we  do  not 
have  a  basis  to  conclude  whether  there 
is  or  is  not  a  pattern  of  price  differences 
attributable  to  level  of  trade. 
Accordingly,  we  have  not  made  a  level 
of  trade  adjustment. 

Comment  6 

Petitioner  maintains  that 
Mannesmann's  packing  expenses  are 
unverified  and  may  not  be  relied  upon 
for  purposes  of  the  final  determination. 
Petitioner  also  maintains  that  these 
costs  appear  to  have  been  based  solely 
on  labor  and  materials  without  any 
allocation  of  overhead  costs,  and  MCSA 
failed  to  report  any  repacking  costs 
associated  with  its  sales.  Therefore, 
petitioner  advocates  using  BIA.  As  BIA. 
petitioner  requests  that  the  Department 
either  not  make  any  upward  adjustment 
to  U.S.  price  for  packing  or  use  the 
lower  of  the  amounts  reported  in  the 
U.S.  sales  listing  and  the  lowest  export 
packing  amount  reported  on  the  chart 
on  page  41  of  the  Department's  May  11. 
1995.  Verification  Report.  Additionally, 
petitioner  proposes  that  the  Department 
should  (1)  subtract  the  lowest  of  the 
packing  amount  reported  for  the  home 
market  sales  listing  and  the  lowest 
domestic  packing  amount  from  the 
verification  report  chart,  and  (2)  add  as  ~ 
an  offset  to  FMV  the  higher  of  the 
amount  of  the  highest  U.S.  packing 
amount  reported  in  the  sales  listing  and 
the  highest  amount  of  export  packing 
reported  on  page  41  of  the  verification 
repxjrt. 

Respondent  argues  that  the 
Department  should  apply  an  average  per 
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unit  packing  cost  based  on  MSA"s 
simulated  cost  data  provided  at 
verification  whidi  tied  to  the  cost  data 
provided  in  Exhibit  18  of  the  December 
9. 1994.  response,  as  this  is  the  most 
accurate  and  reliable  data  on  which  to 
calculate  MSA's  packing  costs.  MSA 
provides  a  monthly  average  packing  cost 
calculation  for  each  of  the  four  products 
sold  in  each  market  in  Exhibit  2  of  its 
May  19,  1995,  case  brief.  Therefore,  the 
Department  should  match  the  resulting 
average  monthly  packing  data  to  the 
sales  listing  based  on  the  month  of 
shipment  for  home  market  sales,  as  all 
home  market  shipments  occurred 
between  January  and  June  1994.  For 
U.S.  sales,  many  shipments  of  which 
occurred  after  the  POI,  respondent 
proposes  using  an  average  POI  packing 
expense  (also  provided  in  Exhibit  2). 
For  sales  of  products  which  do  not 
match  to  one  of  the  four  product  codes, 
the  average  packing  expense  of  all  four 
product  codes  should  be  applied. 

DOC  Position 

We  agree  with  petitioner  that  the 
reported  packing  expenses  were 
unverified.  At  verification,  respondent 
explained  that  MSA's  cost  accounting 
system  cannot  separately  identify 
packing  costs  incurred  for  export  and 
domestic  sales.  Therefore,  in  order  to 
derive  the  monthly  per  unit  packing 
amounts  reported  in  the  U.S.  and  home 
market  sales  listings,  MSA  conducted 
packing  simulation  exercises  for  four 
products — three  hot-finished  and  one 
cold-drawn.  That  is,  they  estimated  the 
time  it  took  to  pack  the  products  based 
on  actual  experience  and  derived  the 
associated  materials  and  labor  costs 
from  their  accounting  records.  However, 
we  could  not  tie  the  monthly  packing 
costs  resulting  from  this  exercise  to  the 
reported  monthly  per  unit  packing 
amounts  in  respondent's  home  market 
and  U.S.  sales  listings.  Respondent 
could  not  explain  the  reason  for  the 
discrepancy.  Therefore,  we  determine 
that  these  costs  were  not  verified. 
Because  the  reported  costs  cannot  be 
used  for  purposes  of  our  analysis,  we 
used  BIA.  As  BIA  for  these  costs,  we 
subtracted  from  FMV,  the  lowest 
domestic  packing  amount  reported  on 
the  record,  and  added  to  FMV,  the 
highest  export  packing  amount  reported 
on  the  record. 

Comment  7 

Respondent  maintains  that  the 
Department  verified  that  no  galvanized, 
threaded  or  coupled  products  were  sold 
to  the  United  States  during  the  POI. 
Therefore,  MCSA's  sales  of  such 
products  will  not  be  matched  to  U.S. 
products  and  are  thereby  irrelevant  in 


the  Department's  margin  analysis.  With 
respect  to  the  unreported  bevelling 
costs,  respondent  states  that  MSA's  cost 
for  producing  bevelled  pipe  was  used  as 
a  surrogate  value  for  MCSA's  sales  of 
bevelled  product.  Mannesmann  states 
that  it  is  logical  that  its  cost  of  bevelling 
would  be  lower  than  the  bevelling  costs 
charged  by  a  third  party.  The  use  of  the 
third  party  bevelling  cost  would  have 
resulted  in  higher  home  market  variable 
costs  which,  in  turn,  would  have 
resulted  in  a  lower  difmer  to  be  added 
to  FMV.  According  to  Mannesmann,  the 
use  of  MSA's  bevelling  costs  as  a 
surrogate  for  third  party  expenses 
incxirred  by  MCSA  was  therefore 
conservative  and  reasonable. 

Petitioner  contends  that  Mannesmarm 
often  reports  significantly  different  costs 
in  the  same  month  for  products  that  are 
identical  except  for  end  finish,  and  that 
these  variations  do  not  make  sense, 
particularly  because  the  differences 
between  black  plain-end  pipe  and 
bevelled-end  pipe  are  insignificant 
especially  in  terms  of  material  costs. 
According  to  petitioner,  there  is  no 
consistency  in  the  margins  by  which 
reported  materials  costs  differ  for 
otherwise  identical  products  with 
different  end  finishes.  Neither  is  there 
any  evidence  on  the  record  to  suggest  a 
reason  for  attributing  such  widely 
varying  costs  to  virtually  identical 
products  simply  by  reason  of  end  finish. 
Petitioner  notes  that,  in  some  instances, 
Mannesmann  has  reported  identical 
costs  for  different  end  finishes. 
Petitioner  maintains  that  these  facts  cast 
doubt  on  Mannesmann's  entire  cost 
accounting  system. 

In  addition.  Mannesmann's  principal 
contention  concerning  MCSA's  third 
party  bevelling  costs  (i.e.,  that  they  are 
higher  than  MSA's)  constitutes  non- 
record  information  upon  which  the 
Secretary  may  not  rely.  MCSA's 
bevelling  costs  have  never  been 
separately  reported  on  the  record  and. 
therefore,  could  not  have  been  verified. 
Thus,  any  bevelling  cost  attributed  to 
products  sold  by  MCSA  must  be  based 
on  BIA. 

DOC  Position 

We  agree  with  petitioner  and 
respondent  in  part.  We  verified  that 
while  MCSA  failed  to  report  third  party 
galvanization,  coupling  and  threading 
costs  for  certain  products,  no  such 
products  were  sold  to  the  United  States 
during  the  POI  and.  therefore,  were  not 
used  in  product  comparisons.  Thus,  the 
omission  of  these  costs  did  not  affect 
any  difmer  adjustments  that  were  made 
for  similar  product  comparisons. 
However,  even  if  such  products  were 
used  in  product  comparisons.  MCSA's 


omission  of  these  costs  for  difrner 
adjustment  purposes  would  have  the 
effect  of  underestimating  home  market 
costs  and  thereby  overstating  the 
upward  difmer  adjustment  made  to 
FMV.  Therefore,  we  did  not  make  any 
adjustment  for  the  omitted  costs  at 

issue. 

With  respect  to  bevelling  costs,  we 
note  that  there  were  U.S.  sales  of 
bevelled  pipe  during  the  POI.  We  also 
note  that  for  MCSA's  sales  of  bevelled 
products  that  were  used  in  product 
comparisons.  MSA's  costs  of  bevelling 
were  included  in  the  reported  variable 
costs  of  manufacture.  This  is  consistent 
with  the  verified  product  coding 
methodology  used  by  MCSA.  That  is.  for 
those  products  that  were  further 
processed  by  third  parties  prior  to  sale, 
MCSA  reported  only  its  own  internal 
product  code,  and  for  those  products 
that  did  not  undergo  further  processing, 
MCSA  repotted  both  MSA's  product 
code  and  its  own  product  code  (see  May 
11, 1995.  Verification  Report  at  8).  For 
the  transactions  consisting  of  the 
bevelled  products  sold  by  MCSA  which 
were  used  in  product  comparisons, 
respondent  reported  both  product 
codes,  indicating  that  the  bevelling  was 
performed  at  MSA's  mill.  However,  we 
modified  these  costs  for  difmer 
adjustment  purposes  for  the  reasons 
stated  in  DOC  Position  to  Comment  2 
above. 

Comment  8 

Petitioner  alleges  that  a  deduction  to 
U.S.  price  should  be  made  for  the  "bank 
fees"  incurred  by  MSA  for  entering  into 
exchange  contracts  in  order  to  receive 
payment  from  MPS  on  its  shipments  to 
the  United  States.  According  to 
petitioner,  such  fees  are  a  necessary  and 
direct  selling  expense  relating  to  U.S. 
sales.  Since  similar  fees  are  not  incurred 
for  home  market  sales,  the  fees  must  be 
deducted  from  USP  in  order  to  obtain  a 
proper  comparison.  Petitioner  maintains 
that  Mannesmann's  claims  that  the  fees 
do  not  affect  the  U.S.  price  and  that 
Mannesmann  invests  a  portion  of  these 
funds  (which  respondent  has  not 
quantified)  is  irrelevant  to  the 
Department's  analysis. 

Respondent  maintains  that  this 
proposal  is  incorrect  for  the  following 
reasons:  (1)  The  exchange  contract 
transaction  does  not  impact  the  U.S. 
customer,  but  is  solely  a  mechanism 
whereby  MSA  can  be  paid  in  local 
currency  for  foreign  currency  sales  as 
required  by  Brazilian  law;  and  (2) 
throughout  the  POI,  MSA  chose  to 
receive  payment  in  Brazilian  currency 
under  the  exchange  contracts  in 
advance  (when  the  order  was  booked 
from  the  milj),  a  portion  of  which  it 


invested  and  gained  returns  which 
exceeded  any  fees  paid  to  the  bank. 
According  to  Mannesmann,  the 
Department  should  treat  the  exchange 
contracts  as  intercompany  transfers  of 
funds  between  MSA  and  MPS  that  have 
no  effect  on  the  payment  from  the  U.S. 
customer.  Respondent  claims  that  any 
bank  fees  incurred  pre-shipment  by 
MSA  are  administrative  fees  that  have 
no  bearing  on  U.S.  price. 

DOC  Position 

We  disagree  with  respondent  that 
these  fees  are  intracompany  transfers. 
They  are  fees  paid  to  third  parties  in  the 
U.S.  sales  process  which  we  conclude 
are  included  in  the  ultimate  price 
between  MPS  and  the  U.S.  customer. 
These  types  of  fees  are  normally  taken 
into  account  in  the  Department's  margin 
analysis.  Therefore,  we  made  an 
adjustment  to  U.S.  price  in  the  amount 
of  the  fee  reported  in  the  sample 
exchange  contract  provided  in  Exhibit 
10  of  the  December  9. 1994.  response. 

Comment  9 

Petitioner  states  that  respondent 
included  in  its  sales  listing  sales  of  cold- 
drawn  products  finished  from  imported 
tube  hollows.  According  to  petitioner, 
such  products  are  not  subject 
merchandise  produced  in  Brazil  and 
should  not  have  been  included  in  the 
sales  listing.  Petitioner  urges  that  the 
Department  apply  BIA  to  all  sales  of 
cold-drawn  pipe  in  the  final 
determination.  In  addition,  petitioner 
maintains  that  none  of  the  difmers 
provided  for  cold-drawn  products  can 
be  used  because  it  is  not  known  how 
many  are  affected  by  the  inclusion  of 
imported  tube  hollows.  There  is  no 
information  on  the  record  that  would 
allow  the  Department  to  equate  the  cost 
of  producing  cold-drawn  pipe  with  the 
cost  of  finishing  cold-drawn  tube 
hollows. 

Respondent  asserts  that  the  cold- 
drawn  products  referred  to  fall  within 
the  scope  of  the  investigation. 
Mannesmann  reported  as  subject 
merchandise  sales  of  all  products  within 
the  scope  of  the  investigation,  regardless 
of  whether  those  products  were  made 
from  ingots  or  billets,  or  in  the  case  of 
the  limited  amount  of  cold-drawn 
products,  purchased  hollows.  Therefore, 
unless  the  petitioner  contends  that  pipe 
manufactured  in  Brazil  fiY)m  imported 
hollows  are  excluded  from  the  scope  of 
the  investigation,  Mannesmann  asserts 
that  it  prop>erly  reported  all  shipments 
of  subject  merchandise,  including  small 
diameter  cold-drawn  product 
manufactured  from  hollows.  Moreover, 
the  Department  verified  the  quantity 
and  price  of  purchased  hollow  tubes. 


and  traced  the  reliability  of  those 
material  costs  reported  for  cold-drawn 
products. 

DOC  Position 

We  agree  with  petitioner  in  part.  Our 
verification  findings  revealed  that 
respondent  had  properly  reported  sales 
of  cold-drawn  seamless  pif>e  as  subject 
merchandise  in  its  sales  listings  (but  for 
certain  omissions  discussed  in 
Comment  1  above).  We  also  found  that 
respondent  used  imported  tubes  in  the 
production  of  cold-drawn  pipe  during 
the  POI.  However,  respondent  failed  to 
inform  the  Department  that  it  used  any 
material  input  other  than  in-house 
produced  bar  for  the  production  of  cold- 
drawn  pipe  during  the  POI,  despite  the 
Department's  questions  concerning  the 
materials  used  in  the  production  of  the 
subject  merchandise  in  its  February  10, 
1995,  supplemental  questionnaire. 
Consequently,  we  are  unable  to  make  a 
reliable  difmer  adjustment  for  U.S.  sales 
of  cold-drawn  products  because  the 
variable  costs  reported  include  costs 
unassociated  with  physical  differences. 
Therefore,  because  we  cannot  use  or 
modify  the  reported  difmer  data  for 
these  cold-drawn  products  as  we  do  not 
have  the  information  on  the  record  to  do 
so,  we  have  used  BIA  for  the  affected 
sales.  See  also  DOC  Position  to 
Comment  2  above. 

Comment  10 

Petitioner  contends  that 
approximately  two-thirds  of  the 
exchange  rates  reported  in  MCSA's  sales 
listing,  which  are  necessary  for  the 
proper  calculation  of  difmers  and 
should  reflect  the  average  monthly  rate 
for  the  month  of  shipment,  are  incorrect. 
Therefore,  the  E)epartment  should  cross- 
check each  reported  exchange  rate 
against  the  actual  monthly  rate,  and 
make  appropriate  corrections  for  the 
final  determination. 

Respondent  maintains  that  » 
petitioner's  contention  is  incorrect. 
According  to  respondent,  the  rates  at 
issue  were  adjusted  to  ensure  that  they 
matched  the  date  of  shipment  from  the 
factory,  and  this  is  the  reason  for  the  22 
day  adjustment  reflected  in 
Mannesmann's  response.  Mannesmann 
reported  all  difmer  data  and  the  relevant 
exchange  rates  based  on  the  month  in 
which  the  pipe  was  shipped  from 
MSA's  mill.  Because  MSA  does  not 
maintain  inventories  of  finished  pif)e. 
the  month  of  shipment  from  MSA  is 
also  the  month  in  which  the  pipe  was 
produced.  Similarly,  in  the  case  of  U.S. 
sales,  the  Department  asked  MPS  to 
revise  its  reported  shipment  date  to 
reflect  the  date  on  which  the  pipe  left 
the  mill.  Thus,  in  all  cases  involving 


sales  by  MSA  or  MPS.  the  reported  date 
of  shipment  reflects  the  month  in  which 
pipe  was  produced  and  shipped. 

For  sales  by  MCSA,  pij>e  produced  by 
MSA  and  shipped  to  MCSA  is  placed  in 
MCSA's  inventory  from  which  it  is 
subsequently  resold  to  MCSA's 
customers.  "The  reported  shipment  date 
for  MCSA  sales,  therefore,  does  not 
reflect  when  the  pipe  was  produced  and 
shipped  from  MSA.  In  order  to  ascertain 
when  a  given  quantity  of  pipe  was 
produced -and  shipped  from  MSA, 
MCSA's  average  days  in  inventory  (as 
reported  in  Exhibit  24  of  the  December 
9, 1994.  response)  was  subtracted  from 
the  reported  shipment  date.  Therefore, 
all  difrner  data  and  exchange  rates  for 
MCSA  were  based  on  MCSA's  date  of 
shipment  minus  the  average  number  of 
days  in  inventory  in  order  to  ensure  that 
the  difmer  data  and  exchange  rate 
reflected  the  date  on  which  the 
merchandise  was  produced  and  shipped 
from  the  factory. 

DOC  Position 

We  consider  this  issue  raised  by 
petitioner  to  be  moot  based  on  our 
treatment  of  difmer  costs  discussed  in 
Comment  2  above.  By  using  revised 
UFIR  costs  for  difmer  adjustment 
purposes,  we  no  longer  need  to  convert 
these  costs  to  U.S.  dollars  using  an 
average  exchange  rate.  However,  we 
note  that  we  verified  the  daily  CR/UFIR 
and  US$/CR  exchange  rates  reported  by 
respondent  in  Exhibits  4  and  5  of  the 
February  28,  1995,  response  against 
source  documentation  and  found  that 
they  were  based  on  official  government 
rates.  (See  May  11, 1995,  Verification 
Report  at  37.)  Therefore,  for  purposes  of 
converting  home  market  prices,  difrner 
costs  and  other  adjustments  to  U.S. 
dollars  on  the  date  of  the  U.S.  sale,  we 
intend  to  use  the  verified  government 
exchange  rates  that  were  verified.  This 
is  consistent  with  past  practice.  (See 
Silicon  Metal  from  Brazil.) 

Comment  1 1 

Petitioner  maintains  that 
Mannesmann  has  improperly  submitted 
untimely^new  factual  information  in  its 
case  brief,  including:  (1)  an  affidavit  by 
an  MPS  employee  which  presents 
evidence  of  differences  between  carbon 
and  alloy  pij)e  within  the  context  of  the 
criteria  in  Diversified  Products  relevant 
to  the  issue  of  whether  the  subject 
merchandise  should  constitute  more 
than  one  class  or  kind:  (2)  portions  of 
the  record  of  proceedings  before  the 
International  Trade  Commission 
concerning  the  issue  of  whether  to 
continue  to  include  end  use  as  a 
defining  characteristic  of  the  scope;  and 
(3)  factual  information  concerning  the 
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manner  in  which  it  calculated  MCSA's 
bevelling  costs  that  had  not  been 
submitted  to  the  Department  previously. 
According  to  petitioner,  the  Department 
must  strike  this  information  from  the 
record  and  may  not  consider  it  in  the 
final  determination. 

rHX  Position 

We  disagree  with  petitioner.  With 
respect  to  the  portions  of  Maimesmann's 
case  brief  referred  to  above  concerning 
class  or  kind  and  end  use,  we  note  that 
the  information  contained  therein 
further  corroborates  data  previously 
submitted  on  the  record  by  respondent 
(see  Mannesmann's  submissions  dated 
October  21, 1994.  October  31, 1994,  and 
March  27, 1994).  With  respect  to 
bevelling  costs,  we  did  not  rely  on  the 
information  referred  to  by  petitioner  for 
purposes  of  the  final  determination  (see 
DOC  Position  to  Comment  7  above). 

Continuation  of  Suspension  of 
Liquidation 

In  accordance  with  section  733(d)(1) 
of  the  Act  19  use  1673b(d)(l),  we 
directed  the  Customs  Service  to  suspend 
liquidation  of  all  entries  of  seamless 
pipe  from  Brazil,  as  defined  in  the 
"Scope  of  Investigation"  section  of  this 
notice,  that  are  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  January  27,1995. 

Pursuant  to  the  results  of  this  final 
determination,  we  will  instruct  the 
Customs  Service  to  require  a  cash 
deposit  or  posting  of  a  bond  equal  to  the 
estimated  dxmiping  margin,  as  shown 
below,  for  entries  of  seamless  pipe  from 
Brazil  that  are  entered,  or  withdrawn 
from  warehouse,  for  consumption  from 
the  date  of  the  publication  of  this  notice 
in  the  Federal  Register.  The  suspension 
of  liquidation  will  remain  in  effect  until 
further  notice. 


of  material  injury  does  exist,  the 
Department  will  issue  an  antidumping 
duty  order. 
Notification  to  Interested  Parties 

This  notice  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  order  (APO)  in 
these  investigations  of  their 
responsibility  covering  the  return  or 
destruction  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  353.34(d).  Failure  to 
comply  is  a  violation  of  the  APO. 

This  determination  is  published 
pursuant  to  section  735(d)  of  the  Act  (19 
use  1673(d))  and  19  CFR  353.20. 

Dated:  )une  12,1995. 
Susan  G.  EMerman, 
Assistant  Secretary  for  Import 
Administration. 
(PR  Doc.  95-14937  Filed  6-16-95;  8:45  am) 
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Manutacturer/pfoducer/ex- 
porter 


Mannesmann  S.A. 
All  Ottiers 


K^argin 
percent 


125.00 
125.00 


ITC  Notification 

In  accordance  with  section  735(d)  of 
the  Act,  we  have  notified  the  ITC  of  our 
determination.  The  ITC  will  make  its 
determination  whether  these  imports 
materially  injure,  or  threaten  injury  to, 
a  U.S.  industry,  within  45  days  of  the 
publication  of  this  notice.  If  the  ITC 
determines  that  material  injury,  or 
threat  of  material  injury,  does  not  exist, 
the  proceeding  will  be  terminated  and 
all  securities  posted  as  a  result  of  the 
suspension  of  liquidation  will  be 
refunded  or  cancelled.  If  the  ITC 
determines  that  material  injury  or  threat 
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Notice  of  Final  Determination  of  Sales 
at  Less  TTian  Fair  Value:  Small 
Diameter  Circular  Seamless  Carbon 
and  Alloy  Steel,  Standard,  Line  and 
Pressure  Pipe  From  Germany 

AGENCY:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 
EFFECTIVE  DATE:  June  19,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Irene  Darzenta  or  Fabian  Rivelis,  Office 
of  Antidumping  Investigations.  Import 
Administration,  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue  NW.,  Washington,  DC  20230; 
telephone  (202) 482-6320  or  (202) 482- 
3853,  respectively. 

FMAL  determination:  The  Department  of 
Commerce  (the  Department)  determines 
that  small  diameter  circular  seamless 
carbon  and  alloy  steel,  standard,  line 
and  pressure  pipe  (seamless  pipe)  from 
Germany  is  being,  or  is  likely  to  be,  sold 
in  the  United  States  at  less  than  fair 
value,  as  provided  in  section  735  of  the 
Tariff  Act  of  1930,  as  amended  (the  Act). 
The  estimated  margins  are  shown  in  the 
•'Suspension  of  Liquidation"  section  of 
this  notice. 

Case  History 

Since  the  notice  of  the  preliminary 
determination  published  on  January  27, 
1995,  (60  FR  5355),  the  following  events 
have  occurred. 

On  February  8,  1995,  petitioner 
alleged  that  the  Department  made  a 
ministerial  error  in  its  preliminary 
margin  calculations.  The  Department 
determined  on  February^7, 1995,  that 
the  allegation  raised  by  petitioners  was 


methodological  in  nature  and 
improperly  raised  under  Section  751(f) 
of  the  Act. 

In  our  notice  of  preliminary 
determination  we  stated  that  we  would 
solicit  further  information  on  various 
scope-related  issues,  including  class  or 
kind  of  merchandise. 

On  February  10, 1995,  we  issued  a 
questionnaire  to  interested  parties  to 
request  further  information  on  whether 
the  scope  of  the  investigation 
constitutes  more  than  one  class  or  kind 
of  merchandise.  Responses  to  this 
questionnaire  were  submitted  on  March 
27   1995. 

On  February  10, 1995,  we  issued  a 
supplemental  questionnaire  to 
Mannesmannrohren-Werke  AG  (MRW). 
MRW  submitted  its  supplemental 
responses  and  revised  home  market  and 
U.S.  sales  listings  on  February  28, 1995, 
and  March  6, 1995,  respectively. 

Pursuant  to  requests  oy  petitioner  and 
respondent,  on  February  16, 1995,  a 
notice  was  published  in  the  Federal 
Register  (60  FR  9012)  announcing  the 
postponement  of  the  final  determination 
until  June  12, 1995. 

In  March  and  April  1995,  we 
conducted  verification  of  MRW's 
questionnaire  responses.  Our 
verification  reports  were  issued  in  May 

1995. 

On  April  27. 1995,  Koppel  Steel 
Corporation,  a  U.S.  producer  of  subject 
merchandise  which  appeared  as  an 
interested  party  from  the  outset  of  this 
investigation,  requested  co-petitioner 

status. 

Respondent  and  petitioner  submitted 
case  briefs  on  May  16, 1995,  and 
rebuttal  briefs  on  May  23, 1995.  No 
public  hearing  was  requested.  On  May 
23,  1995,  we  returned  portions  of 
MRW's  case  brief  because  we 
determined  that  it  contained  new 
factual  information  submitted  after  the 
deadline  specified  in  19  CFR  353.31 
(a)(i))  for  the  submission  of  factual 
information.  On  May  24, 1995,  MRW 
refiled  its  case  brief  with  t^e  new 
information  deleted. 

Scope  of  Investigation 

The  following  scope  language  reflects 
certain  modifications  made  for  purposes 
of  the  final  determination,  where 
appropriate,  as  discussed  in  the  "Scope 
Issues"  section  below. 

The  scope  of  this  investigation 
includes  seamless  pipes  produced  to  the 
ASTM  A-335,  ASTM  A-106,  ASTM  A- 
53  and  API  5L  specifications  and 
meeting  the  physical  parameters 
described  below,  regardless  of 
application.  The  scope  of  this 
investigation  also  includes  all  products 
used  in  standard,  line,  or  pressure  pipe 


applications  and  meeting  the  physical 
parameters  below,  regardless  of 
specification. 

For  purposes  of  this  investigation, 
seamless  pipes  are  seamless  carbon  and 
alloy  (other  than  stainless)  steel  pipes, 
of  circular  cross-section,  not  more  than 
114.3  mm  (4.5  inches)  in  outside 
diameter,  regardless  of  wall  thickness, 
manufacturing  process  (hot-finished  or 
cold-drawn),  end  finish  (plain  end. 
bevelled  end,  upset  end,  threaded,  or 
threaded  and  coupled),  or  surface  finish. 
These  pipes  are  commonly  known  as 
standard  pipe,  line  pipe  or  pressure 
pipe,  depending  upon  the  application. 
They  may  also  be  used  in  structural 
applications.  Pipes  produced  in  non- 
standard wall  thicknesses  are  commonly 
referred  to  as  tubes. 

The  seamless  pipes  subject  to  these 
investigations  are  currently  classifiable 
under  subheadings  7304.10.10.20. 
7304.10.50.20.  7304.31.60.50. 
7304.39.00.16.  7304.39.00.20. 
7304.39.00.24,  7304.39.00.28. 
7304.39.00.32.  7304.51.50.05. 
7304.51.50.60.  7304.59.60.00. 
7304.59.80.10,  7304.59.80.15. 
7304.59.80.20.  and  7304.59.80.25  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS). 

The  following  information  further 
defines  the  scope  of  this  investigation, 
which  covers  pipes  meeting  the 
physical  parameters  described  above: 

Specifications,  Characteristics  and 
Uses:  Seamless  pressure  pipes  are 
intended  for  the  conveyance  of  water, 
steam,  petrochemicals,  chemicals,  oil 
products,  natural  gas  and  other  liquids 
and  gasses  in  industrial  piping  systems. 
They  may  carry  these  substances  at 
elevated  pressures  and  temperatures 
and  may  be  subject  to  the  application  of 
external  heat.  Seamless  carbon  steel 
pressure  pipe  meeting  the  American 
Society  for  Testing  and  Materials 
(ASTM)  standard  A-106  may  be  used  in 
temperatures  of  up  to  1000  degrees 
fahrenheit,  at  various  American  Society 
of  Mechanical  Engineers  (ASME)  code 
stress  levels.  Alloy  pipes  made  to  ASTM 
standard  A-335  must  be  used  if 
temperatures  and  stress  levels  exceed 
those  allowed  for  A-106  and  the  ASME 
codes.  Seamless  pressure  pipes  sold  in 
the  United  States  are  commonly 
produced  to  the  ASTM  A-106  standard. 

Seamless  standard  pipes  are  most 
commonly  produced  to  the  ASTM  A-53 
specification  and  generally  are  not 
intended  for  high  temperature  service. 
They  are  intended  for  the  low 
temperature  and  pressure  conveyance  of 
water,  steam,  natural  gas,  air  and  other 
liquids  and  gasses  in  plumbing  and 
heating  systems,  air  conditioning  units, 
automatic  sprinkler  systems,  and  other 


related  uses.  Standard  pipes  (depending 
on  type  and  code)  may  carry  liquids  at 
elevated  temperatures  but  must  not 
exceed  relevant  ASME  code 
requirements. 

Seamless  line  pipes  are  intended  for 
the  conveyance  of  oil  and  natural  gas  or 
other  fluids  in  pipe  lines.  Seamless  line 
pipes  are  produced  to  the  API  5L 
specification. 

Seamless  pipes  are  commonly 
produced  and  certified  to  meet  ASTM 
A-106.  ASTM  A-53  and  API  5L 
specifications.  Such  triple  certification 
of  pipes  is  common  because  all  pipes 
meeting  the  stringent  A-106 
specification  necessarily  meet  the  API 
5L  and  ASTM  A-53  specifications. 
Pipes  meeting  the  API  5L  specification 
necessarily  meet  the  ASTM  A-53 
specification.  However,  pipes  meeting 
the  A-53  or  API  5L  specifications  do  not 
necessarily  meet  the  A-106 
specification.  To  avoid  maintaining 
separate  production  runs  and  separate 
inventories,  manufacturers  triple  certify 
the  pipes.  Since  distributors  sell  the  vast 
majority  of  this  product,  they  can 
thereby  maintain  a  single  inventory  to 
service  all  customers. 

The  primary  application  of  ASTM  A- 
106  pressure  pipes  and  triple  certified 
pipes  is  in  pressure  piping  systems  by 
refineries,  petrochemical  plants  and 
chemical  plants.  Other  applications  are 
in  power  generation  plants  (electrical- 
fossil  fuel  or  nuclear),  and  in  some  oil 
field  uses  (on  shore  and  off  shore)  such 
as  for  separator  lines,  gathering  lines 
and  metering  runs.  A  minor  application 
of  this  product  is  for  use  as  oil  and  gas 
distribution  lines  for  commercial 
applications.  These  appHcations 
constitute  the  majority  of  the  market  for 
the  subject  seamless  pipes.  However,  A-- 
106  pipes  may  be  used  in  some  boiler 
applications. 

The  scope  of  this  investigation 
includes  all  seamless  pipe  meeting  the 
physical  parameters  described  above 
and  produced  to  one  of  the 
specifications  listed  above,  regardless  of 
application,  and  whether  or  not  also 
certified  to  a  non-covered  specification. 
Standard,  line  and  pressure  applications 
and  the  above-listed  specifications  are 
defining  characteristics  of  the  scope  of 
this  investigation.  Therefore,  seamless 
pipes  meeting  the  physical  description 
above,  but  not  produced  to  the  A-335, 
A-106,  A-53,  or  API  5L  standards  shall 
be  covered  if  used  in  a  standard,  line  or 
pressure  application. 

For  example,  there  are  certain  other 
ASTM  specifications  of  pipe  which, 
because  of  overlapping  characteristics, 
could  potentially  be  used  in  A-106 
applications.  These  specifications 
generally  include  A-162,  A-192,  A-210, 


A-333,  and  A-524.  When  such  pipes 
are  used  in  a  standard,  line  or  pressure 
pipe  application,  such  products  are 
covered  by  the  scope  of  this 
investigation. 

Specifically  excluded  from  this 
investigation  are  boiler  tubing  and 
mechanical  tubing,  if  such  products  are 
not  produced  to  A-335.  A-106,  A-53  or 
API  5l  specifications  and  are  not  used 
in  standard,  line  or  pressure 
applications.  In  addition,  finished  and 
unfinished  OCTG  are  excluded  from  the 
scope  of  this  investigation,  if  covered  by 
the  scope  of  another  antidumping  duty 
order  from  the  same  country.  If  not 
covered  by  such  an  OCTG  order, 
finished  and  unfinished  OCTG  are 
included  in  this  scope  when  used  in 
standard,  line  or  pressure  applications. 
Finally,  also  excluded  from  this 
investigation  are  redraw  hollows  for 
cold-drawing  when  used  in  the 
production  of  cold-drawn  pipe  or  tube. 

Although  the  HTSUS  suoheadings  are 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  of  this  investigation  is  dispositive. 

Scope  Issues 

Interested  parties  in  these 
investigations  have  raised  several  issues 
related  to  the  scope.  We  considered 
these  issues  in  our  preliminary 
determination  and  invited  additional 
comments  from  the  parties.  These 
issues,  which  are  discussed  below,  are: 
(A)  Whether  to  continue  to  include  end 
use  as  a  factor  in  defining  the  scope  of 
these  investigations;  (B)  whether  the 
seamless  pipe  subject  to  these 
investigations  constitutes  more  than  one 
class  or  kind  of  merchandise:  and  (C) 
miscellaneous  scope  clarification  issues 
and  scope  exclusion  requests. 

A.  End  Use 

We  stated  in  our  preliminary 
determination  that  we  agreed  with 
petitioner  that  pipe  products  identified 
as  potential  substitutes  used  in  the  same 
applications  as  the  four  standard,  line, 
and  pressure  pipe  specifications  listed 
in  the  scope  would  fall  within  the  class 
or  kind  of  subject  merchandise  and, 
therefore,  within  the  scope  of  any  orders 
issued  in  these  investigations.  However, 
we  acknowledged  the  difficulties 
involved  with  requiring  end-use 
certifications,  particularly  the  burdens 
placed  on  the  Department,  the  U.S. 
Customs  Service,  and  the  parties,  and 
stated  that  we  would  strive  to  simplify 
any  procedures  in  this  regard. 

For  purposes  of  these  final 
determinations,  we  have  considered 
carefully  additional  comments 
submitted  by  the  parties  and  have 
determined  that  it  is  appropriate  to 
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continue  to  employ  end  use  to  define 
the  scope  of  these  cases  with  respect  to 
non-listed  specifications.  We  find  that 
the  generally  accepted  definition  of 
standard,  line  and  pressure  seamless 
pipes  is  based  largely  on  end  use,  and 
that  end  use  is  implicit  in  the 
description  of  the  subject  merchandise. 
Thus,  end  use  must  be  considered  a 
significant  defining  characteristic  of  the 
subject  merchandise.  Given  our  past 
experience  with  substitution  after  the 
imposition  of  antidumping  orders  on 
steel  pipe  products  '.  we  agree  with 
petitioner  that  if  products  produced  to 
a  non-listed  specification  [e.g.,  seamless 
pipe  produced  to  A-162,  a  non-listed 
specification  in  the  scope)  were  actually 
used  as  standard,  line,  or  pressure  pipe, 
then  such  product  would  fall  within  the 
same  class  or  kind  of  merchandise 
subject  to  these  investigations. 

Furthermore,  we  disagree  with 
respondents'  general  contention  that 
using  end  use  for  the  scope  of  an 
antidumping  case  is  beyond  the 
purview  of  the  U.S.  antidumping  law. 
The  Department  has  interpreted  scope 
language  in  other  cases  as  including  an 
end-use  specificatioa.  See  Ipsco  Inc.  v. 
United  States.  715  F.Supp.  1104  (CIT 
1989)(/psco).  In  Ipsco,  the  Department 
had  clarified  the  scope  of  certain  orders, 
in  particular  the  phrase,  "intended  for 
use  in  drilling  for  oil  and  gas,"  as 
covering  not  only  API  specification 
OCTG  pipe  but,  "  'all  other  pipe  with 
[certain  specified!  characteristics  used 

in  OCTG  applications  * Ipsco  at 

1105.  In  reaching  this  determination, 
the  Department  also  provided  an 
additional  description  of  the  covered 
merchandise,  and  initiated  an  end-use 
certification  procedure. 

Regarding  implementation  of  the  end 
use  provision  of  the  scope  of  these 
investigations,  and  any  orders  which 
may  be  issued  in  these  investigations, 
we  are  well  aware  of  the  difficulty  and 
burden  associated  with  such 
certifications.  Therefore,  in  order  to 
maintain  the  effectiveness  of  any  order 
that  may  be  issued  in  light  of  actual 
substitution  in  the  future  (which  the 
end-use  criterion  is  meant  to  achieve), 
yet  administer  certification  procedures 
in  the  least  problematic  manner,  we 
have  developed  an  approach  which 
simphfies  these  procedures  to  the 
greatest  extent  possible. 

First,  we  will  not  require  end-use 
certification  until  such  time  as 
petitioner  or  other  interested  parties 
provide  a  reasonable  basis  to  believe  or 


1  See  Preliminary  Affinnative  Determination  of 
Scope  Inquiry  on  Antidumping  Duty  Orders  on 
Certain  Welded  Non-Alloy  Steel  Pipes  from  Braxih 
the  Republic  of  Korea.  Mexico  and  Venezuela.  59 
FR  1929.  January  13. 1994. 


suspect  that  substitution  is  occurring.^ 
Second,  we  will  require  end-use 
certification  only  for  the  product(s)  (or 
specification(s))  for  which  evidence  is 
provided  that  substitution  is  occurring. 
For  example,  if,  based  on  evidence 
provided  by  petitioner,  the  Department 
finds  a  reasonable  basis  to  believe  or 
suspect  that  seamless  pipe  produced  to 
A-162  specification  is  being  used  as 
pressure  pipe,  we  will  require  end-  use 
certifications  for  imports  of  A-162 
specification.  Third,  normally  we  will 
require  only  the  importer  of  record  to 
certify  to  the  end  use  of  the  imported 
merchandise.  If  it  later  proves  necessary 
for  adequate  implementation,  we  may 
also  require  producers  who  export  such 
products  to  the  United  States  to  provide 
such  certification  on  invoices 
accompanying  shipments  to  the  United 
States.  For  a  complete  discussion  of 
interested  party  comments  and  the 
Department's  analysis  on  this  topic,  see 
June  12, 1995,  End  Use  Decision 
Memorandum  fttjm  Deputy  Assistant 
Secretary  Barbara  Stafford  (DAS)  to 
Assistant  Secretary  Susan  Esserman 
(AS). 

B.  Class  or  Kind 

In  the  course  of  these  investigations, 
certain  respondents  have  argued  that  the 
scope  of  the  investigations  should  be 
divided  into  two  classes  or  kinds. 
Siderca  S.A.I.C.,  the  Argentine 
respondent,  has  argued  that  the  scope 
should  be  divided  according  to  size: 
seamless  pipe  with  an  outside  diameter 
of  2  inches  or  less  and  pipe  with  an 
outside  diameter  of  greater  than  2 
inches  constitute  two  classes  or  kinds, 
Mannesmann  S.A.,  the  Brazilian 
respondent,  and  Mannesmannrohren- 
Werke  AG,  the  German  respondent, 
argued  that  the  scope  should  be  divided 
based  upon  material  composition: 
carbon  and  alloy  steel  seamless  pipe 
constitute  two  classes  or  kinds. 

In  our  preliminary  determinations,  we 
found  insufficient  evidence  on  the 
record  that  the  merchandise  subject  to 
these  investigations  constitutes  more 
than  one  class  or  kind.  We  also 
indicated  that  there  were  a  number  of 
areas  where  clarification  and  additional 
comment  were  needed.  For  purposes  of 
the  final  determination,  we  considered 
a  significant  amount  of  additional 
information  submitted  by  the  parties  on 
this  issue,  as  well  as  information  from 
other  sources.  This  information  strongly 
supports  a  finding  of  one  class  or  kind 
of  merchandise.  As  detailed  in  the  June 
12, 1995,  Class  or  Kind  Decision 
Memorandum  from  DAS  to  AS,  we 


analyzed  this  issue  based  on  the  criteria 
set  forth  by  the  Court  of  International 
Trade  in  Diversified  Products  v.  United 
States,  6  OT  155.  572  F.  Supp.  883 
(1983).  These  criteria  are  as  follows:  (1) 
The  general  physical  characteristics  of 
the  merchandise;  (2)  expectations  of  the 
ultimate  purchaser;  (3)  the  ultimate  use 
of  the  merchandise;  (4)  the  channels  of 
trade  in  which  the  merchandise  moves; 
and  (5)  the  cost  of  that  merchandise. 

In  the  past,  the  Department  has 
divided  a  single  class  or  kind  in  a 
petition  into  multiple  classes  or  kinds 
where  analysis  of  the  Diversified 
Products  criteria  indicates  that  the 
subject  merchandise  constitutes  more 
than  one  class  or  kind.  See.  for  example. 
Final  Determination  of  Sales  at  Less 
than  Fair  Value;  Anti-Friction  Bearings 
(Apart  from  Tapered  Roller  Bearings) 
from  Germany,  54  FR  18992.  18998 
(May  3, 1989)  ("AFBs  from  Germany"); 
Pure  and  Alloy  Magnesium  from 
Canada:  Final  Affirmative 
Determination;  Rescission  of 
Investigation  and  Partial  Dismissal  of 
Petition,  57  FR  30939  (July  13, 1992). 

1.  Physical  Characteristics 

We  find  little  meaningful  difference 
in  physical  characteristics  between 
seamless  pipe  above  and  below  two 
inches.  Both  are  covered  by  the  same 
technical  specifications,  which  contains 
detailed  requirements.'  While  we 
recognize  that  carbon  and  alloy  pipe  do 
have  some  important  physical 
differences  (primarily  the  enhanced  heat 
and  pressure  tolerances  associated  with 
alloy  grade  steels),  it  is  difficuU  to  say 
where  carbon  steel  ends  and  alloy  steel 
begins.  As  we  have  discussed  in  our 
Class  or  Kind  Decision  Memorandum  of 
June  12, 1995,  carbon  steel  products 
themselves  contain  alloys,  and  there  is 
a  range  of  percentages  of  alloy  content 
present  in  merchandise  made  of  carbon 
steel.  We  find  that  alloy  grade  steels, 
and  pipes  made  therefrom,  represent  the 
upper  end  of  a  single  continuum  of  steel 
grades  and  associated  attributes.* 


2 This  approach  is  consistent  with  petitioner's 
request. 


'The  relevant  ASTM  specifications,  as  well  as 
product  definitions  from  other  independent  sources 
(e.g..  American  Iron  and  Steel  Institute  (AISD). 
describe  the  sizes  for  standard,  line,  and  pressure 
pipe,  as  ranging  from  1/2  inch  to  60  inches 
(depending  on  application).  None  of  these 
descriptions  suggest  a  break  point  at  two  inches. 

'The  Department  has  had  numerous  cases  where 
steel  products  including  carbon  and  alloy  grades 
were  considered  to  be  within  the  same  class  or 
kind.  See.  e.g..  Preliminary  Determination  of  Sales 
at  Less  than  Fair  Value:  Oil  Country  Tubular  Goods 
from  Austria,  et  al..  60  FR  6512  (February  2, 1995): 
Final  Determination  of  Sales  at  Less  than  Fair 
Value:  Certain  Alloy  and  Carbon  HolBolled  Bars. 
Rods,  and  Semi-Finished  Products  of  Special  Bar 
Quality  Engineered  Steel  from  Brazil.  58  FR  31496 
(}une  3. 1993):  Final  Determination  of  Sales  at  Less 
than  Fair  Value:  Forged  Steel  Crankshafts  from  the 
United  Kingdom.  60  FR  22045  (May  9.  1995). 


In  those  prior  determinations  where 
the  Department  divided  a  single  class  or 
kind,  the  Department  emphasized  that 
differences  in  physical  characteristics 
also  affected  the  capabilities  of  the 
merchandise  (either  the  mechanical 
capabilities,  as  in  AFBs  from  Germany, 
54  FR  at  18999, 19002-03,  or  the 
chemical  capabilities,  as  in  Pure  and 
Alloy  Magnesium  from  Canada,  57  FR  at 
30939),  which  in  turn  established  the 
boundaries  of  the  ultimate  use  and 
customer  expectations  of  the  products 
involved. 

As  the  Department  said  in  AFBs  from 
Germany, 

(t|he  real  question  is  whether  the  physical 
differences  are  so  material  as  to  alter  the 
essential  nature  of  the  product,  and, 
therefore,  rise  to  the  level  of  class  or  kind 
distinctions.  We  believe  that  the  physical 
differences  between  the  five  classes  or  kinds 
of  the  subject  merchandise  are  fundamental 
and  are  more  than  simply  minor  variations 
on  a  theme. 

54  Fed.  Reg.  at  19002.  In  the  present 
cases,  there  is  insufficient  evidence  to 
conclude  that  the  differences  between 
pipe  over  2  inches  in  outside  diameter 
and  2  inches  or  less  in  outside  diameter, 
rise  to  the  level  of  a  class  or  kind 
distinction. 

Furthermore,  with  regard  to  Siderca's 
allegation  that  a  two-inch  breakpoint  is 
widely  recognized  in  the  U.S.  market  for 
seamless  pipe,  the  Department  has 
found  only  one  technical  source  of  U.S. 
market  data  for  seamless  pipe,  the 
Preston  Pipe  Report.  The  Preston  Pipe 
Report,  which  routinely  collects  and 
publishes  U.S.  market  data  for  this 
merchandise,  publishes  shipment  data 
for  the  size  ranges  V^  to  4V2  inches:  It 
does  not  recognize  a  break  point  at  2 
inches.  Accordingly,  the  Department 
does  not  agree  with  Siderca  that  "the 
U.S.  market"  recognizes  2  inches  as  a 
physical  boundary  line  for  the  subject 
merchandise. 

In  these  present  cases,  therefore,  the 
Department  finds  that  there  is 
insufficient  evidence  that  any  physical 
differences  between  pipe  over  2  inches 
in  outside  diameter  and  2  inches  or  less 
in  outside  diameter,  or  between  carbon 
and  alloy  steel,  rise  to  the  level  of  class 
or  kind  distinctions. 

2.  Ultimate  Use  and  Purchaser 
Expectations 

We  find  no  evidence  that  pipe  above 
and  below  two  inches  is  used 
exclusively  in  any  specific  applications. 
Rather,  the  record  indicates  that  there 
are  overlapping  applications.  For 
example,  pipe  above  and  below  two 
inches  may  both  be  used  as  line  and 
pressure  pipe.  The  technical  definitions 
for  line  and  pressure  pipe  provided  by 


ASTM,  AISI,  and  a  variety  of  other 
sources  do  not  recognize  a  distinction 
between  pipe  over  and  under  two 
inches. 

Likewise,  despite  the  fact  that  alloy 
grade  steels  are  associated  with 
enhanced  heat  and  pressure  tolerances, 
there  is  no  evidence  that  the  carbon  or 
alloy  content  of  the  subject  merchandise 
can  be  differentiated  in  the  ultimate  use 
or  expectations  of  the  ultimate 
purchaser  of  seamless  pipe. 

3.  Channels  of  Trade 

Based  on  information  supplied  by  the 
parties,  we  determine  that  the  vast 
majority  of  the  subject  merchandise  is 
sold  through  the  same  channel  of 
distribution  in  the  United  States  and  is 
triple-stenciled  in  order  to  meet  the 
greatest  number  of  applications. 

Accordingly,  the  cnannels  of  trade 
offer  no  basis  for  dividing  the  subject 
merchandise  into  multiple  classes  or 
kinds  based  on  either  the  size  of  the 
outside  diameter  or  on  pipe  having  a 
carbon  or  alloy  content. 

4.  Cost 

Based  on  the  evidence  on  the  record, 
we  find  that  cost  differences  between 
the  various  products  do  exist.  However, 
the  parties  varied  considerably  in  the 
factors  which  they  characterized  as  most 
significant  in  terms  of  affecting  cost. 
There  is  no  evidence  that  the  size  ranges 
above  and  below  two  inches,  and  the 
difference  between  carbon  and  alloy 
grade  steels,  form  a  break  point  in  cost 
which  would  support  a  finding  of 
separate  classes  or  kinds. 

In  conclusion,  while  we  recognize 
that  certain  differences  do  exist  between 
the  products  in  the  proposed  class  or 
kind  of  merchandise,  we  find  that  the 
similarities  significantly  outweigh  any 
differences.  Therefore,  for  purposes  of 
the  final  determination,  we  will 
continue  to  consider  the  scope  as 
constituting  one  class  or  kind  of 
merchandise. 

C.  Miscellaneous  Scope  Clarification 
Issues  and  Exclusion  Requests 

The  miscellaneous  scope  issues 
includam)  Whether  OCTG  and 
unfinished  OCTG  are  excluded  from  the 
scope  of  these  investigations;  (2) 
whether  pipes  produced  to  non- 
standard wall  thicknesses  (commonly 
referred  to  as  "tubes")  are  covered  by 
the  scope;  (3)  whether  certain 
merchandise  (e.g..  boiler  tubing, 
mechanical  tubing)  produced  to  a 
specification  listed  in  the  scope  but 
used  in  an  application  excluded  from 
the  scope  is  covered  by  the  scope;  and 
(4)  whether  redraw  hollows  used  for 
cold  drawing  are  excluded  from  the 


scope.  For  a  complete  discussion  of 
interested  party  comments  and  the 
Department's  analysis  on  these  topics, 
see  June  12, 1995.  Additional  Scope 
Clarifications  Decisiorr  Memorandum 
from  DAS  to  AS. 

Regarding  OCTG.  petitioner  requested 
that  OCTG  and  unfinished  OCTG  be 
included  within  the  scope  of  these 
investigations  if  used  in  a  standard,  line 
or  pressure  pipe  application.  However, 
OCTG  and  unfinished  OCTG.  even 
when  used  in  a  standard,  line  or 
pressure  pipe  application,  may  come 
within  the  scope  of  certain  separate, 
concurrent  investigations.  We  intend 
that  merchandise  from  a  particular 
country  not  be  classified  simultaneously 
as  subject  to  both  an  OCTG  order  and 
a  seamless  pipe  order.  Thus,  to 
eliminate  any  confusion,  we  have 
revised  the  scope  language  above  to 
exclude  finished  and  unfinished  OCTG, 
if  covered  by  the  scope  of  another 
antidumping  duty  onjer  from  the  same 
country.  If  not  covered  by  such  an 
OCTG  order,  finished  and  unfinished 
OCTG  are  included  in  this  scope  when 
used  in  a  standard,  line  or  pressure  pipe 
application,  and,  as  with  other  non- 
listed  specifications,  may  be  subject  to 
end-use  certification  if  there  is  evidence 
of  substitution. 

Regarding  pipe  produced  in  non- 
standard wall  thicknesses,  we  determine 
that  these  products  are  clearly  within 
the  parameters  of  the  scope  of  these 
investigations.  For  clarification 
purposes,  we  note  that  the  physical 
parameters  of  the  scope  include  all 
seamless  carbon  and  alloy  steel  pipes,  of 
circular  cross-section,  not  more  than  4.5 
inches  in  outside  diameter,  regardless  of 
wall  thickness.  Therefore,  the  fact  that 
such  products  may  be  referred  to  as 
tubes  by  some  parties,  and  may  be 
multiple-stenciled,  does  not  render 
them  outside  the  scope. 

Regarding  pipe  produced  to  a  covered 
specification  but  used  in  a  non-covered 
application,  we  determine  that  these 
products  are  within  the  sco|>e.  We  agree 
with  the  petitioner  that  the  scope  of  this 
investigation  includes  all  merchandise 
produced  to  the  covered  specifications 
and  meeting  the  physical  parameters  of 
the  scope,  regardless  of  application.  The 
end-use  criteria  included  in  the  scope  is 
only  applicable  to  products  which  can 
be  substituted  in  the  applications  to 
which  the  covered  s{)ecifications  are  put 
i.e.  standard,  line,  and  pressure 
applications. 

It  is  apparent  that  at  least  one  party 
in  this  case  interpreted  the  scope 
incorrectly.  Therefore,  we- have  clarified 
the  scope  to  make  it  more  explicit  that 
all  products  made  to  ASTM  A-335. 
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ASTM  A-106.  ASTM  A-53  and  API  5L 
are  covered,  regardless  of  end  use. 

With  respect  to  redraw  hollows  for 
cold  drawing,  the  scope  language 
excludes  such  products  specifically 
when  used  in  the  production  of  cold- 
drawn  pipe  or  tube.  We  understand  that 
petitioner  included  this  exclusion 
language  expressly  and  intentionally  to 
ensure  that  hollows  imported  into  the 
United  States  are  sold  as  intermediate 
products,  not  as  merchandise  to  be  used 
in  a  covered  application. 

Standing 

The  Argentine,  Brazilian,  and  German 
respondents  have  challenged  the 
standing  of  Gulf  States  Tube  to  file  the 
petition  with  respect  to  pipe  and  tube 
between  2.0  and  4.5  inches  in  outside 
diameter,  arguing  that  Gulf  States  Tube 
does  not  produce  these  products. 

Pxirsuant  to  section  732(b)(1)  of  the 
Act.  an  interested  party  as  defined  in 
section  771(9)(C)  of  the  Act  has  standing 
to  file  a  petition.  (See  also  19  CFR 
353.12(a).)  Section  771(9)(C)  of  the  Act 
defines  "interested  party."  inter  alia,  as 
a  producer  of  the  like  product.  For  the 
reasons  outlined  in  the  "Scope  Issues" 
section  above,  we  have  determined  that 
the  subject  merchandise  constitutes  a 
single  class  or  kind  of  merchandise.  The 
International  Trade  Commission  (ITC) 
has  also  preUminarily  determined  that 
there  is  a  single  Uke  product  consisting 
of  circular  seamless  carbon  and  alloy 
steel  standard,  line,  and  pressure  pipe, 
and  tubes  not  more  than  4.5  inches  in 
outside  diameter,  and  including  redraw 
hollows.  (See  USITC  Publication  2734. 
August  1994  at  18).  For  purposes  of 
determining  standing,  the  Department 
has  determined  to  accept  the  ITC's 
definition  of  like  product,  for  the 
reasons  set  forth  in  the  ITC's 
preliminary  determination.  Because 
Gulf  States  is  a  producer  of  the  like 
product,  it  has  standing  to  file  a  petition 
with  respect  to  the  class  or  kind  of 
merchandise  under  investigation. 
Further,  as  noted  in  the  "Case  History" 
section  of  this  notice,  on  April  27. 1995, 
Koppel.  a  U.S.  producer  of  the  product 
size  range  at  issue,  filed  a  request  for  co- 
petitioner  status,  which  the  Department 
granted.  As  a  producer  of  the  like 
product,  Koppel  also  has  standing. 

The  Argentine  respondent  argues  that 
Koppel's  request  was  filed  too  late  to 
confer  legality  on  the  initiation  of  these 
proceedings  with  regard  to  the  products 
at  issue.  Gulf  States  Tube  maintains  that 
the  Department  has  discretion  to  permit 
the  amendment  of  a  petition  for 
purposes  of  adding  co-petitioners  who 
produce  the  domestic  like  product,  at 
such  time  and  upon  such  circumstances 


as  deemed  appropriate  by  the 
Department.  ^^.^ 

The  Court  of  International  Trade  (CIT) 
has  upheld  in  very  broad  terms  the 
Department's  ability  to  allow 
amendments  to  petitions.  For  example, 
in  Citrosuco  Paulista,  S.A.  v.  United 
States,  704  F.  Supp.  1075  (Ct.  Int'l  Trade 
1988),  the  Court  sustained  the 
Department's  granting  of  requests  for  co- 
petitioner  status  filed  by  six  domestic 
producers  on  five  different  dates  during 
an  investigation.  The  Court  held  that  the 
addition  of  the  co-petitioners  cured  any 
defect  in  the  petition,  and  tliat  allowing 
the  petition  to  be  amended  was  within 
Commerce's  discretion: 

ISlince  Commerce  has  statutory  discretion 
to  allow  amendment  of  a  dumping  petition 
at  any  time,  and  since  Commerce  may  self- 
initiate  a  dumping  petition,  any  defect  in  a 
petition  filed  by  la  domestic  party  is)  cured 
when  domestic  producers  of  the  like  product 
[are!  added  as  co-petitioners  and  Conunerce 
lis!  not  required  to  start  a  new  investigation. 

Citrosuco,  704  F.  Supp.  at  1079 
(emphasis  added).  The  Court  reasoned 
that  if  Commerce  were  to  have 
dismissed  the  petition  for  lack  of 
standing,  and  to  have  required  the  co- 
petitioners  to  refile  at  a  later  date,  it 
"would  have  elevated  form  over 
substance  and  fruitlessly  delayed  the 
antidumping  investigation  .  .  .  when 
Congress  clearly  intended  these  cases  to 
proceed  expeditiously."  Id.  at  1083-84. 

Koppel  has  been  an  interested  party 
and  a  participant  in  these  investigations 
from  the  outset.  The  timing  of  Koppel's 
request  for  co-petitioner  status  and  the 
fact  that  it  made  its  request  in  response 
to  Siderca's  challenge  to  Gulf  States's 
Tube's  standing  does  not  render  its 
request  invalid.  See  Final  Affirmative 
Countervailing  Duty  Determination;  Live 
Swine  and  Fresh,  Chilled,  and  Frozen 
Pork  Products  from  Canada,  50  FR 
25097  (June  17. 1985).  The  Department 
has  rejected  a  request  to  add  a  co- 
petitioner  based  on  the  untimeliness  of 
the  request  only  where  the  Department 
determined  that  there  was  not  adequate 
time  for  opposing  parties  to  submit 
comments  and  for  the  Department  to 
consider  the  relevant  arguments.  See 
Final  Affirmative  Countervailing  Duty 
Determination:  Certain  Stainless  Steel 
Hollow  Products  from  Sweden,  52  FR 
5794.  5795.  5803  (February  26. 1987).  In 
this  investigation,  the  respondents  have 
had  an  opportunity  to  comment  on 
Koppel's  request  for  co-petitioner  status, 
and  the  Argentine  respondent  has  done 
so  in  its  case  brief.  Therefore,  we  have 
determined  that,  because  respondents 
would  not  be  prejudiced  or  unduly 
burdened,  amendment  of  the  petition  to 
add  Koppel  as  co-p>etitioner  is 
appropriate. 


Period  of  Investigation 

The  period  of  investigation  (POI)  is 
January  1.  through  June  30,  1994. 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  and  to  the 
Department's  regulations  are  in 
reference  to  the  provisions  as  they 
existed  on  December  31. 1994. 

Such  or  Similar  Comparisons 

We  have  determined  that  all  the 
products  covered  by  this  investigation 
constitute  a  single  category  of  such  or 
similar  merchandise. 

Best  Information  Available  (BIA) 

We  have  determined  that  the 
questionnaire  responses  submitted  by 
MRW  are  unusable  because  we  were 
unable  to  verify  their  accuracy.  Most 
importantly,  we  found  at  verification 
that  MRW  failed  to  include  the  costs 
incurred  by  one  of  its  two 
manufacturing  facilities  which 
produced  subject  merchandise  during 
the  POI  among  the  costs  reported  for 
differences-in-merchandise  (difmer) 
adjustment  purposes,  despite  the  fact 
that  the  response  had  indicated,  and 
MRW  claimed  up  until  the  final  hours 
of  verification,  that  its  reported  costs 
reflected  a  weighted-average  of  the  two 
plants.  Accurate  difmer  information  is 
crucial  to  the  Department's  analysis  in 
this  case  because  there  are  very  few.  if 
any.  comparisons  of  identical 
merchandise.  In  general,  seamless  pipe 
in  Germany  is  produced  and  sold  to  DIN 
specifications  while  seamless  pipe 
exported  to  the  United  States  is 
produced  to  ASTM  specifications. 
Other  significant  problems  were 
discovered  at  verification.  Company 
officials  could  not  explain  or  provide 
adequate  support  documentation  to 
explain  numerous  discrepancies  and 
omissions.  MRW  was  unable  to  tie  the 
reported  difmer  data  to  its  financial 
statements.  MRW  also  failed  to 
adequately  demonstrate  that  the  sales 
data  reported  to  the  Department  took 
into  account  changes  in  price,  quantity 
and  date  of  sale.  Finally,  numerous 
other  errors  were  found  ranging  in 
magnitude  from  significant 
discrepancies  to  minor  clerical  errors, 
for  the  majority  of  the  items  we 
attempted  to  verify.  Collectively,  these 
discrepancies  and  omissions 
demonstrate  that  MRW's  questionnaire 
response  is  unreliable  and  unusable  for 
purposes  of  the  final  determination. 
Section  776(b)  of  the  Act  provides 
that  if  the  Department  is  unable  to 
verify,  within  the  time  specified,  the 
accuracy  and  completeness  of  the 
factual  information  submitted,  it  shall 


use  BIA  as  the  basis  for  its 
determination.  Consequently,  we  have 
based  this  determination  on  BIA.  (See 
decision  memorandum  from  The  Team 
to  Barbara  R.  Stafford  dated  June  12, 
1995.  for  a  detailed  discussion  of  our 
verification  findings  and  BIA 
recommendation.) 

In  determining  what  rate  to  use  as 
BIA.  the  Department  follows  a  two- 
tiered  BIA  methodology,  whereby  the 
Department  may  impose  the  most 
adverse  rate  upon  those  respondents 
who  refuse  to  cooperate  or  otherwise 
significantly  impede  the  proceeding,  or 
assign  a  lower  rate  for  those  respondents 
who  have  cooperated  in  an 
investigation.  When  a  company  is 
deemed  uncooperative,  it  has  been  the 
Department's  practice  to  apply  as  BIA 
the  higher  of  the  highest  margin  alleged 
in  the  petition  or  the  highest  rate 
calculated  for  any  respondent.  The 
Department's  practice  for  applying  BIA 
to  cooperative  respondents  is  to  use  the 
higher  of  the  average  of  the  margins 
alleged  in  the  p)etition  or  the  highest 
calculated  margin  for  another  firm  for 
the  same  class  or  kind  of  merchandise 
from  the  same  country.  See  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Antifriction  Bearings  (Other 
Than  Tapered  Roller  Bearings)  and 
Parts  Thereof  From  the  Federal  Republic 
of  Germany,  54  FR  18992.  19033  (May 
3, 1989).  The  Department's  two-tier 
methodology  for  assigning  BIA  based  on 
the  degree  of  respondents'  cooperation 
has  been  upheld  by  the  U.S.  Court  of 
Appeals  for  the  Federal  Circuit.  (See 
Allied-Signal  Aerospace  Co.  v.  the 
United  States,  996  F2d  1185  (Fed  Cir. 
1993);  see  also  Krupp  Stahl  AG.  et  al  v. 
the  United  States.  822  F.  Supp.  789  (OT 
1993).) 

We  have  determined  that  MRW  was 
uncooperative  during  this  proceeding 
and  have  assigned  a  margin  based  on 
uncooperative  BIA.  Because  there  are  no 
other  respondents  in  this  investigation 
we  are  assigning,  as  BIA,  the  highest 
margin  among  the  margins  alleged  in 
the  petition.  MRW  significantly 
impeded  our  administration  of  the  case 
by  misrepresenting  the  methodology  it 
used  in  the  response  regarding  the  costs 
of  the  unreported  plant. 

MRW  did  not  alert  the  Department  at 
any  time  to  any  difficulties  in  providing 
the  information  requested  in  the 
questionnaire  concerning  the 
unreported  manufacturing  facility,  and 
had  indicated  that  the  plant's  costs  had 
been  included  in  a  weighted-average 
calculation.  In  addition,  much  of  the 
documentation  we  requested  at 
verification  was  received  late  in  the 
verification  process,  was  incomplete,  or. 
in  some  cases,  not  received  at  all.  MRW 


was  unable  to  demonstrate:  (1)  How 
many  of  the  figures  reported  on  the  sales 
listing  were  calculated;  (2)  how  they 
tied  to  source  documentation;  and  (3)  a 
tie  to  financial  statements.  Therefore, 
we  are  assigning  MRW  the  highest 
margin  alleged  in  the  petition  as 
uncooperative  BIA. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  subject 
merchandise  from  Germany  to  the 
United  States  were  made  at  less  than 
fair  value,  we  compared  United  States 
price  (USP)  to  foreign  market  value 
(FMV)  as  reported  in  the  petition.  See 
Initiation  of  Antidumping  Duty 
Investigation  of  Small  Diameter  Circular 
Seamless  Carbon  and  Alloy  Steel 
Standard,  Line,  and  Pressure  Pipe  From 
Argentina,  Brazil,  Germany  and  Italy 
(59  FR  37025.  July  20, 1994). 

Interested  Party  Comments 

General  Issues 

Comment  1.  MRW  argues  that 
p)etitioner  lacks  standing  to  seek  the 
imposition  of  antidumping  duties  on 
products  that  it  does  not  produce. 
According  to  MRW,  petitioner  has 
admitted  that  it  is  incapable  of 
manufacturing  seamless  pipe  and  tube 
in  dimensions  above  two  inches  in 
outside  diameter.  Therefore,  respondent 
maintains  that  petitioner  is  not  an 
"interested  party"  with  respect  to  this 
merchandise.  Accordingly,  the 
Department  should  amend  the  scope  of 
the  investigation  to  limit  it  only  to  those 
dimensions  and  pipe  types  that 
petitioner  has  a  proven  ability  to 
manufacture. 

Gulf  States  Tube  contends  that  the 
antidumping  statute  neither  requires  nor 
permits  ihe  Department  to  limit  the 
scope  of  the  investigation  to  products 
that  the  petitioner  itself  produces.  Gulf 
States  Tube  also  maintains  that 
respondent's  standing  claim  is  untimely 
and  may  not  be  considered  by  the 
Department  at  this  stage  of  the 
proceeding.  Nevertheless,  Gulf  States 
Tube  asserts  that  the  issue  is  rendered 
moot  by  the  request  of  Kop()el  Steel 
Corporation,  a  domestic  producer  of 
subject  merchandise  in  sizes  larger  two 
inches  in  outside  diameter,  for  co- 
petitioner  status. 

DOC  Position.  We  agree  with 
petitioner  for  the  reasons  outlined  in  the 
"Standing"  section  of  this  notice. 

Comment  2.  MRW  contends  that 
including  an  end-use  certification 
requirement  in  the  scope  would  be  both 
illegal  and  unworkable.  Respondent 
maintains  that  petitioner  is  effectively 
seeking  to  circumvent  the  established 
legal  procedure  by  arguing  for  an  open- 


ended  scope  definition  that 
encompasses  products  that  it  does  not 
manufacture  and  that  petitioner  has 
conceded  are  not  causing  present  injury. 
In  addition,  respondent  states  that  it  is 
clear  that  any  end-use  certification 
procediu«  designed  to  implement  such 
a  scope  definition  is  wholly  unworkable 
because  of  the  manner  in  which  the 
subject  products  are  sold.  That  is,  in 
almost  all  cases  the  importer  of  record 
never  knows  the  ultimate  use  of  the 
pipe  products  it  sells,  and  in  many 
instances,  neither  do  its  customers. 
According  to  MRW.  as  a  practical 
matter,  the  effect  of  an  end-use 
certification  requirement  would  be  to 
ask  the  impossible  of  importers. 
Furthermore,  respondent  states  that  the 
anticircumvention  procedures  of  the 
antidumping  law  provide  ample  remedy 
to  petitioner  in  cases  of  circumvention 
via  product  substitution.  MRW 
emphasizes  that  absent  the  detailed 
inquiry  required  by  anti-circimivention 
legal  provisions,  the  Department  cannot 
include  within  the  scope  of  this 
investigation  other  merchandise  simply 
because  such  other  products  might  in 
theory  be  utiUzed  for  the  same  purposes 
as  pipe  meeting  the  listed  specifications. 
According  to  respondent,  to  do 
otherwise  is  contrary  to  the 
antidumping  law  and  deprives 
respondents  of  their  right  to  a  full  and 
fair  hearing  on  any  circumvention 
allegations  that  might  be  advanced  by 
petitioner  at  some  later  date. 

Petitioner  argues  that  there  is  no 
factual  or  legal  basis  for  eliminating 
end-use  as  a  defining  element  of  the 
scope  of  the  investigation.  Furthermore, 
not  only  is  the  feasibility  of  specific 
enforcement  mechanisms  irrelevant  to 
the  scope  determination,  but  it  is  also 
untrue  that  any  end-use  certification 
procedure  would  be  unworkable. 
According  to  petitioner,  there  is  no 
evidence  on  the  record  of  this 
investigation  that  an  end-use 
certification  program  must  require  the 
submission  of  an  end-use  certificate  by 
the  importer  at  the  time  of  importation. 
Rather,  petitioner  envisions  a  program 
whereby  the  end-use  certificate  travels 
with  the  pipe  to  the  ultimate  end-user, 
who  may  then  send  it  back  up  the  line 
of  distribution.  When  final  duties  are 
assessed,  the  Department  may  assume 
that  any  pipe  for  which  no  certificates 
can  be  produced  was  used  in  subject 
applications.  Contrary  to  MRW's 
arguments,  petitioner  maintains  that  the 
Department  and  the  U.S.  Customs 
Service  are  perfectly  capable  of 
administering  an  order  that  includes 
end  use  in  its  scope  definition.  In  the 
event  that  products  meeting  the 
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physical  description  of  subject 
merchandise,  but  which  are  not  certified 
to  one  or  more  of  the  covered 
specifications  are  being  substituted  into 
one  of  the  listed  applications,  the 
burden  would  be  on  the  petitioner, 
other  domestic  producers  or  interested 
parties,  to  notify  Customs  and  the 
Department  with  some  objective 
evidence  supporting  a  reasonable  belief 
that  substitution  is  occurring.  However, 
it  is  both  unnecessary  and  inappropriate 
at  this  point  to  engage  in  debate  about 
the  feasibility  and  desirability  of 
specific  end-use  certification 
procedures.  According  to  petitioner,  the 
facts  and  policy  considerations  relevant 
to  such  a  debate  are  not  available  on  this 
record,  and  the  selection  of  a  specific 
enforcement  mechanism  is  beyond  the 
Department's  responsibilities  in  this 
proceeding. 

DOC  Position.  We  disagree  with 
respondent's  assertion  that  including 
end-use  in  the  scope  of  the  investigation 
would  be  unlawful.  The  Department  has 
interpreted  scope  language  in  other 
cases  as  including  an  end-use 
specification.  See  Ipsco  Inc.  v.  United 
States,  715  F.  Supp.  1104  (CIT  1989). 
See  the  "Scope  Issues"  section  of  this 
notice  for  further  discussion  on  end-use. 

Comment  3.  MRW  contends  that  the 
carbon  and  alloy  pipe  products  subject 
to  investigation  are  distinct  classes  or 
kinds  of  merchandise.  MRW  asserts  that 
the  criteria  set  out  in  Diversified 
Products  support  a  division  between 
carbon  and  alloy  products.  Specifically, 
MRW  argues  that  carbon  and  alloy  pipes 
differ  in  terms  of  physical 
characteristics,  uses,  customer 
expectations  and  cost.  With  respect  to 
physical  characteristics,  alloy  seamless 
pipes  contain  higher  grade  steel  than 
carbon  seamless  pipe,  and  because  of 
their  different  chemistries,  these 
products  have  different  performance 
characteristics.  With  respect  to  end  use 
which,  according  to  respondent,  is 
inherently  tied  to  physical 
characteristics,  carbon  pipe  is  not  as 
versatile  as  alloy  steel  pipe  and  is  not 
suited  for  the  more  sophisticated 
applications,  such  as  operations  in  high 
temperature  environments.  Respondent 
asserts  that  the  Department  has 
consistently  emphasized  the 
relationship  between  physical 
characteristics  and  end  use  in  past  cases 
[e.g.,  Torrington  Co.  v.  United  States, 
745  F.Supp.  at  726  (CTT  1990)).  In 
addition,  respondent  states  that 
customer  expectations  vary  depending 
upon  the  ability  of  specific  merchandise 
to  perform  a  given  task.  With  regard  to 
alloy  and  carbon  steel  pipe,  the  ultimate 
purchaser  does  not  expect  thepe  two 
types  of  pipe  to  be  interchangeable,  and 


is  willing  to  pay  more  for  alloy  steel 
pipe  because  it  must  perform  under 
more  adverse  conditions  than  those  for 
which  carbon  pipe  is  suited.  With 
respect  to  cost,  respondent  states  that 
the  cost  of  alloy  pipe  is  higher  than  that 
of  carbon  pipe  because  of  the  more 
expensive  raw  materials  and  production 
costs  incurred  in  producing  alloy  pipe. 
Finally,  with  respect  to  channels  of 
trade,  respondent  states  that  carbon  and 
alloy  pipe  move  in  similar  channels; 
however,  this  factor  is  not  determinative 
as  to  class  or  kind  of  merchandise. 

Petitioner  maintains  that  the  subject 
merchandise  constitutes  a  single  class  or 
kind.  With  respect  to  MRWs  proposal 
for  a  split  in  class  or  kind  on  the  basis 
of  material  composition,  petitioner 
asserts  that  the  factual  evidence  does 
not  support  such  a  division.  Petitioner's 
state  that  the  application  of  the  criteria 
employed  by  the  Department  in 
Diversified  Products  compels  the 
conclusion  that  there  is  a  single  class  or 
kind  of  merchandise.  According  to 
petitioner,  the  physical  characteristics 
of  carbon  and  alloy  pipe  represent  a 
single  continuum  of  product  produced 
with  varying  chemical  compositions  to 
meet  a  range  of  heat,  pressure  and 
tensile  requirements.  According  to 
petitioner,  there  is  simply  no  bright 
dividing  line  between  the  physical 
characteristics  of  the  producis. 
Petitioner  states  that  the  customer's 
expectations  and  use  of  the  product  are 
dictated  by  the  engineering  specification 
required  by  the  intended  application. 
Because  the  majority  of  all  subject 
seamless  pipe  is  triple-certified,  the 
pipe  may  be  put  to  any  of  the  uses  that 
apply  to  each  of  the  individual 
specifications  to  which  it  is  certified. 
Petitioner  points  out  that  the  vast 
majority  of  seamless  pipe  is  sold 
through  the  same  channel  of  trade — 
distributors.  Finally,  petitioner  adds 
that  because  the  majority  of  seamless 
pipe  is  triple-certified,  it  has  identical 
costs  regardless  of  the  customer  to 
whom  it  is  sold. 

DOC  Position.  We  agree  with 
petitioner  that  the  subject  merchandise 
constitutes  a  single  class  or  kind  for  the 
reasons  outlined  in  the  "Scope  Issues" 
section  of  this  notice. 

Company-Specific  Issues 

For  a  number  of  reasons  articulated  in 
its  briefs,  with  which  we  concur, 
petitioner  argues  that  the  final 
determination  should  be  based  on  BIA, 
and  that  MRW  should  be  found  to  be 
uncooperative. 

MRW  disagrees  and  argues  that  the 
Department's  verification  report  does 
not  offer  a  balanced  assessment  of  the 
verification.  MRW  states  that  the 


Department  verified  the  accuracy  of  its 
reported  sales  information  and  that  the 
discrepancies  found  at  verification  were 
minor.  Furthermore,  respondent  argues 
that  the  minor  discrepancies  detailed  in 
the  verification  report  should  be 
evaluated  in  the  context  of  the  vast 
majority  of  data  that  tied  exactly  to 
source  documentation.  Respondent 
states  that  the  minor  discrepancies 
found  at  verification  do  not  afTect  the 
Department's  ability  to  perform  its 
antidumping  analysis. 

Respondent  states  that  the  delays  in 
providing  information  requested  by  the 
Department  at  verification  were  a  result 
of  the  manner  in  which  its  records  are 
kept  in  the  ordinary  course  of  business. 
MRW  cites  to  Nippon  Pillow  Block  Sales 
Co.  V.  United  States,  820  F.  Supp.  1444, 
1449  (CIT  1993),  and  Fresh  Cut  Roses 
from  Colombia  (Final)  60  FR  6980,  7009 
(February  6, 1995)  as  examples  of 
Department  policy  that  respondents 
cannot  be  penalized  because  of  the  way 
their  records  are  kept. 

Regarding  its  failure  to  include  the 
costs  of  one  of  its  plants  in  its  reported 
difmer  costs,  MRW  states  the  manner  in 
which  it  reported  difmer  costs  is 
reasonable  given  that  this  plant  is  a 
newly  acquired  facility  located  in  the 
former  German  Democratic  Republic, 
which  was  a  non-market  economy  until 
recently.  Furthermore.  MRW  states  that 
it  is  extraordinarily  difficult  to  calculate 
actual,  verifiable  costs  for  a  plant  that 
has  operated  under  a  planned  economy 
and  that  it  is  appropriate  to  use  the 
surrogate  costs  of  a  plant  in  the  Federal 
Republic  of  Germany  to  perform 
antidumping  calculations. 

DOC  Position.  We  agree  with 
petitioner  that  the  magnitude  and  nature 
of  the  problems  found  at  verification 
require  that  we  base  MRW's  margin  on 
BIA.  [See  Best  Information  Available 
(BIA)  section  of  this  notice). 

We  disagree  with  respondent's 
assertion  that  it  is  being  penalized  for 
the  way  its  records  are  kept.  We  must 
hold  all  respondents  to  a  basic  standard 
of  accuracy  and  completeness  at 
verification  while  taking  into  account 
the  limitations  existing  with  respect  to 
the  respondent's  sales  and  cost 
accounting  systems.  We  require  all 
respondents,  regardless  of  record 
keeping  systems,  to  prepare  for 
verification  in  such  a  manner  that  the 
Department's  questions  can  be  answered 
within  a  specified  period  of  time.  To 
this  end,  we  supply  all  respondents 
with  an  outline  which  specifies  the  type 
of  documentation  that  needs  to  be 
available  at  verification.  MRW  did  not 
have  the  necessary  documentation 
readily  available,  which  prevented  us 
from  verifying  its  response.  Most 
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significantly,  respondents  are  expected 
to  be  forthcoming  in  their  responses  to 
the  Department's  requests  for 
information.  In  this  case,  respondent 
failed  to  report  fundamental 
information — cost  data  relating  to  one  of 
its  plants  producing  subject 
merchandise.  In  other  words, 
respondent  withheld  information 
critical  to  verification  and  thus  BIA  is 
required. 

Other  Comments 

Petitioner  and  respondent  made 
additional  comments  on  various  charges 
and  adjustments  contained  in  MRW's 
home  market  and  U.S.  sales  listings. 
However,  since  we  are  basing  our  final 
determination  on  BIA.  we  consider 
these  comments  to  be  moot. 

Continuation  of  Suspension  of 
Liquidation 

In  accordance  with  section  733(d)(1) 
of  the  Act.  19  use  1673b(d)(l).  we 
directed  the  Customs  Service  to  suspend 
liquidation  of  all  entries  of  seamless 
pipe  from  Germany,  as  defined  in  the 
"Scope  of  Investigation"  section  of  this 
notice,  that  are  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  January  27. 1995. 

Pursuant  to  the  results  of  this  final 
determination,  we  will  instruct  the 
Customs  Service  to  require  a  cash 
deposit  or  posting  of  a  bond  equal  to  the 
estimated  final  dumping  margin,  as 
shown  below  for  entries  of  seamless 
pipe  from  Germany  that  are  entered,  or 
withdravm  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register.  The  suspension  of  liquidation 
will  remain  in  effect  until  further  notice. 


Notification  to  Interested  Parties 

This  notice  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  order  (APO)  in 
these  investigations  of  their 
responsibility  covering  the  return  or 
destruction  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  353.34(d).  Failure  to 
comply  is  a  violation  of  the  APO. 

This  determination  is  published 
pursuant  to  section  735(d)  of  the  Act  (19 
use  1673(d))  and  19  CFR  353.20. 

Dated:  )une  12. 1995. 
Susan  G.  Esserman, 
Assistant  Secretary  for  Import 
Administration. 
IFR  Doc.  95-14938  Filed  6-16-95;  8:45  am) 
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Manufacturer/producer/exporter 


Mannesmannrohren-Werke  AG 
All  Ottiers 


Margin 
percent 


5823 
58.23 


rrC  Notification 

In  accordance  with  section  735(d)  of 
the  Act,  we  have  notified  the  ITC  of  our 
determination.  The  ITC  will  make  its 
determination  whether  these  imports 
materially  injure,  or  threaten  injury  to, 
a  U.S.  industry  within  45  days  of  the 
publication  of  this  notice.  If  the  ITC 
determines  that  material  injury  or  threat 
of  material  injury  does  not  exist,  the 
proceeding  will  be  terminated  and  all 
securities  posted  as  a  result  of  the 
suspension  of  liquidation  will  be 
refunded  or  canceled.  However,  if  the 
ITC  determines  that  material  injury  or 
threat  of  material  injury  does  exist,  the 
Department  will  issue  an  antidumping 
duty  order. 
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Notice  of  Final  Determination  of  Salds 
at  Less  Than  Fair  Value:  Small 
Diameter  Circular  Seamless  Cart>on 
and  Alloy  Steel,  Standard,  Line  and 
Pressure  Pipe  From  Italy 

AGENCY:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 
EFFECTIVE  DATE:  June  19, 1995. 
FOR  FURTHER  INFORMATtON  CONTACT: 
Dolores  Peck  or  James  Terpstra,  Office 
of  Antidumping  Investigations,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  NW.,  Washington.  DC  20230; 
telephone  (202)  482-4929  or  482-3965, 
respectively. 

FINAL  determinatkjn:  The  Department  of 
Commerce  (the  Department)  determines 
that  small  diameter  circular  seamless 
carbon  and  alloy  steel,  standard,  line 
and  pressure  pipe  (seamless  pipe)  horn 
Italy  is  being,  or  is  likely  to  he,  sold  in 
the  United  States  at  less  than  fair  value, 
as  provided  in  section  735  of  the  Tariff 
Act  of  1930.  as  amended  (the  "Act") 
(1994).  The  estimated  weighted-average 
margins  are  shown  in  the  "Suspension 
of  Liquidation"  section  of  this  notice. 

Case  History 

Since  our  negative  preliminary 
determination  on  January  19, 1995  (60 
FR  5358,  January  27, 1995),  the 
following  events  have  occurred: 

On  February  1. 1995.  we  initiated  a 
sales  below  cost  investigation  of  the 
respondent,  Dalmine,  S.p.A. 
("Dalmine  ").  We  instructed  Dalmine  to 
respond  to  the  complete  cost 
questionnaire  which  it  had  previously 
used  to  only  report  constructed  value 
data.  Dalmine  submitted  its  response  to 


this  questionnaire  on  March  7. 
Supplemental  cost  and  sales  responses 
and  revisions  were  submitted  in 
February,  March,  and  April  1995. 

On  February  8,  1995,  we  postponed 
the  final  determination  until  not  later 
than  June  12, 1995  (60  FR  9012, 
February  16. 1995). 

We  conducted  verifications  of 
Dalmine's  sales  and  cost  questionnaire 
responses  in  Italy  and  the  United  States 
in  March  and  April  1995.  Verification 
reports  were  issued  in  May  1995. 

On  April  27. 1995.  Koppel  Steel 
Corporation,  an  interested  party  to  this 
investigation,  requested  that  it  be 
granted  co-petitioner  status,  which  the 
Department  granted. 

The  petitioner  and  the  respondent 
submitted  case  briefs  on  May  18  and 
rebuttal  briefs  on  May  24.  1995. 

On  May  22.  and  May  30. 1995. 
respectively,  the  Department  returned 
the  respondent's  case  and  rebuttal  briefs 
and  instructed  the  respondent  to  refile 
the  briefs  redacting  new  information. 
The  respondent  did  so  on  May  25,  and 
June  2, 1995. 


Scope  of  the  Investigation 

The  following  scope  language  reflects 
certain  modifications  made  for  purposes 
of  the  final  determination,  where 
appropriate,  as  discussed  in  the  "Scope 
Issues"  section  below. 

The  scope  of  this  investigation 
includes  seamless  pipes  produced  to  the 
ASTM  A-335,  ASTM  A-106,  ASTM  A- 
53  and  API  5L  specifications  and 
meeting  the  physical  parameters 
described  below,  regardless  of 
application.  The  scope  of  this 
investigation  also  includes  all  products 
used  in  standard,  line,  or  pressure  pipe 
applications  and  meeting  the  physical 
parameters  below,  regardless  of 
specification. 

For  purposes  of  this  investigation, 
seamless  pipes  are  seamless  carbon  and 
alloy  (other  than  stainless)  steel  pipes, 
of  circular  cross-section,  not  more  than 
114.3  mm  (4.5  inches)  in  outside 
diameter,  regardless  of  wall  thickness, 
manufacturing  process  (hot-finished  or 
cold-drawn),  end  finish  (plain  end, 
bevelled  end,  upset  end,  threaded,  or 
threaded  and  coupled),  or  surface  finish. 
These  pipes  are  commonly  known  as 
standard  pipe,  line  pipe  or  pressure 
pipe,  depending  upon  the  application. 
They  may  also  be  used  in  structural 
applications.  Pipes  produced  in  non- 
standard wall  thicknesses  are  commonly 
referred  to  as  tubes: 

The  seamless  pipes  subject  to  these 
investigations  are  currently  classifiable 
under  subheadings  7304.10.10.20, 
7304.10.50.20.  7304.31.60.50. 
7304.39.00.16.  7304.39.00.20. 
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;304.39.00.24.  7304.39.00.28. 
7304.39.00.32,  7304.51.50.05. 
7304.51.50.60,  7304.59.60.00. 
7304.59.80.10.  7304.59.80.15. 
7304.59.80.20,  and  7304.59.80.25  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS). 

The  following  information  further 
defines  the  scope  of  this  investigation, 
which  covers  pipes  meeting  the 
physical  parameters  described  above: 

Specifications,  Characteristics  and 
Uses:  Seamless  pressure  pipes  are 
intended  for  the  conveyance  of  water, 
steam,  petrochemicals,  chemicals,  oil 
products,  natural  gas  and  other  liquids 
ind  gasses  in  industrial  piping  systems. 
They  may  carry  these  substances  at 
elevated  pressures  and  temperatures 
and  may  be  subject  to  the  application  of 
external  heat.  Seamless  carbon  steel 
pressure  pipe  meeting  the  American 
Society  for  Testing  and  Materials 
;ASTM)  standard  A-106  may  be  used  in 
temperatures  of  up  to  1000  degrees 
fahrenheit,  at  various  American  Society 
of  Mechanical  Engineers  (ASME)  code 
stress  levels.  Alloy  pipes  made  to  ASTM 
standard  A-335  must  be  used  if 
iemperatures  and  stress  levels  exceed 
those  allowed  for  A-106  and  the  ASME 
jodes.  Seamless  pressure  pipes  sold  in 
the  United  States  are  commonly 
produced  to  the  ASTM  A-106  standard. 

Seamless  standard  pipes  are  most 
commonly  produced  to  the  ASTM  A-53 
ipecification  and  generally  are  not 
intended  for  high  temperature  service. 
They  are  intended  for  the  low 
temperature  and  pressure  conveyance  of 
water,  steam,  natural  gas.  air  and  other 
liquids  and  gasses  in  plumbing  and 
heating  systems,  air  conditioning  units, 
automatic  sprinkler  systems,  and  other 
related  uses.  Standard  pipes  (depending 
on  type  and  code)  may  carry  liquids  at 
elevated  temperatures  but  must  not 
exceed  relevant  ASME  code 
requirements. 

Seamless  line  pipes  are  intended  for 
the  conveyance  of  oil  and  natural  gas  or 
other  fluids  in  pipe  lines.  Seamless  line 
pipes  are  produced  to  the  API  5L 
specification. 

Seamless  pipes  are  commonly 
produced  and  certified  to  meet  ASTM 
A-106,  ASTM  A-53  and  API  5L 
specifications.  Such  triple  certification 
of  pipes  is  common  because  all  pipes 
meeting  the  stringent  A-106 
specification  necessarily  meet  the  API 
5L  and  ASTM  A-53  specifications. 
Pipes  meeting  the  API  5L  specification 
necessarily  meet  the  ASTM  A-53 
specification.  However,  pipes  meeting 
the  A-53  or  API  5L  specifications  do  not 
necessarily  meet  the  A-106 
speciRcation.  To  avoid  maintaining 
separate  production  runs  and  separate 


inventories,  manufacturers  triple  certify 
the  pip>es.  Since  distributors  sell  the  vast 
majority  of  this  product,  they  can 
thereby  maintain  a  single  inventory  to 
service  all  customers. 

The  primary  application  of  ASTM  A- 
106  pressure  pipes  and  triple  certified 
pipes  is  in  pressure  piping  systems  by 
rehneries.  petrochemical  plants  and 
chemical  plants.  Other  applications  are 
in  power  generation  plants  (electrical- 
fossil  fuel  or  nuclear),  and  in  some  oil 
field  uses  (on  shore  and  off  shore)  such 
as  for  separator  lines,  gathering  lines 
and  metering  runs.  A  minor  application 
of  this  product  is  for  use  as  oil  and  gas 
distribution  lines  for  commercial 
applications.  These  applications 
constitute  the  majority  of  the  market  for 
the  subject  seamless  pipes.  However.  A- 
106  pipes  may  be  used  in  some  boiler 
applications. 

The  scope  of  this  investigation 
includes  all  seamless  pipe  meeting  the 
physical  parameters  described  above 
and  produced  to  one  of  the 
specifications  listed  above,  regardless  of 
application,  and  whether  or  not  also 
certified  to  a  non-covered  specification. 
Standard,  line  and  pressure  applications 
and  the  above-listed  specifications  are 
defining  characteristics  of  the  scope  of 
this  investigation.  Therefore,  seamless 
pipes  meeting  the  physical  description 
above,  but  not  produced  to  the  A— 335. 
A-10.6.  A-53.  or  API  5L  standards  shall 
be  covered  if  used  in  a  standard,  line  or 
pressure  application. 

For  example,  there  are  certain  other 
ASTM  speciHcations  of  pipe  which, 
because  of  overlapping  characteristics, 
could  potentially  be  used  in  A-106 
applications.  These  specifications 
generally  include  A-162.  A-192.  A-210. 
A-333,  and  A-524.  When  such  pipes 
are  used  in  a  standard,  line  or  pressure 
pipe  application,  such  products  are 
covered  by  the  scope  of  this 
investigation. 

Specifically  excluded  from  this 
investigation  are  boiler  tubing  and 
mechanical  tubing,  if  such  products  are 
not  produced  to  A-335.  A-106,  A-53  or 
API  51  specifications  and  are  not  used 
in  standard,  line  or  pressure 
applications.  In  addition,  finished  and 
unfinished  OCTG  are  excluded  from  the 
scope  of  this  investigation,  if  covered  by 
the  scope  of  another  antidumping  duty 
order  from  the  same  country.  If  not 
covered  by  such  an  OCTG  order, 
finished  and  unfinished  OCTG  are 
included  in  this  scope  when  used  in 
standard,  line  or  pressure  applications. 
Finally,  also  excluded  from  this 
investigation  are  redraw  hollows  for 
cold-drawing  when  used  in  the 
production  of  cold-drawn  pipe  or  tube. 


Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  of  ttiis  investigation  is  dispositive. 

Scope  Issues 

Interested  parties  in  these 
investigations  have  raised  several  issues 
related  to  the  scope.  We  considered 
these  issues  in  our  preliminary 
determination  and  invited  additional 
comments  from  the  parties.  These 
issues,  which  are  discussed  below,  are: 
(A)  whether  to  continue  to  include  end 
use  as  a  factor  in  defining  the  scope  of 
these  investigations;  (B)  whether  the 
seamless  pipe  subject  to  these 
investigations  constitutes  more  than  one 
class  or  kind  of  merchandise;  and  (C) 
miscellaneous  scope  clarification  issues 
and  scope  exclusion  requests. 

A.  End  Use 

We  stated  in  our  preliminary 
determination  that  we  agreed  with 
petitioner  that  pipe  products  identified 
as  potential  substitutes  used  in  the  same 
applications  as  the  four  standard,  line, 
and  pressure  pipe  specifications  listed 
in  the  scope  would  fall  within  the  class 
or  kind  of  subject  merchandise  and, 
therefore,  within  the  scope  of  any  orders 
issued  in  these  investigations.  However, 
we  acknowledged  the  difficulties 
involved  with  requiring  end-use 
certifications,  particularly  the  burdens 
placed  on  the  Department,  the  U.S. 
Customs  Service,  and  the  parties,  and 
stated  that  we  would  strive  to  simplify 
any  procedures  in  this  regard. 

For  purposes  of  these  final 
determinations,  we  have  considered 
carefully  additional  comments 
submitted  by  the  parties  and  have 
determined  that  it  is  appropriate  to 
continue  to  employ  end  use  to  define 
the  scope  of  these  cases  with  respect  to 
non-listed  specifications.  We  find  that 
the  generally  accepted  definition  of 
standard,  line  and  pressure  seamless 
pipes  is  based  largely  on  end  use,  and 
that  end  use  is  implicit  in  the 
description  of  the  subject  merchandise. 
Thus,  end  use  must  be  considered  a 
significant  defining  characteristic  of  the 
subject  merchandise.  Given  our  past 
experience  with  substitution  after  the 
imposition  of  antidumping  orders  on 
steel  pipe  products  ' ,  we  agree  with 
petitioner  that  if  products  produced  to 
a  non-listed  specification  (e.g.,  seamless 
pipe  produced  to  A-162,  a  non-listed 
specification  in  the  scope)  were  actually 
used  as  standard,  line,  or  pressure  pipe. 


'  See  Preliminary  Affirmative  Detennination  of 
Scope  Inquiry  on  Antidumping  Duty  Orders  on 
Certain  Welded  Non-Alloy  Steel  Pipes  from  Brazil, 
the  Republic  of  Korea,  Mexico  and  Venezuela.  59 
FR  1929.  January  13.  1994. 
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then  such  product  would  fall  within  the 
same  class  or  kind  of  merchandise 
subject  to  these  investigations. 

Furthermore,  we  disagree  with 
respondents'  general  contention  that 
using  end  use  for  the  scope  of  an 
antidumping  case  is  beyond  the 
purview  of  the  U.S.  antidumping  law. 
The  Department  has  interpreted  scope 
language  in  other  cases  as  including  an 
end-use  specification.  See  Ipsco  Inc.  v. 
United  States.  715  F.Supp.  1104  (OT 
1989)  (Ipsco).  In  Ipsco,  the  Department 
had  clarified  the  scope  of  certain  orders, 
in  particular  the  phrase,  "intended  for 
use  in  drilling  for  oil  and  gas,"  as 
covering  not  only  API  specification 
OCTG  pipe  but,  "  'all  other  pipe  with 
[certain  specified]  characteristics  used 
in  OCTG  applications  •   *   *"  Ipsco  at 
1105.  In  reaching  this  determination, 
the  Department  also  provided  an 
additional  description  of  the  covered 
merchandise,  and  initiated  an  end-use 
certification  procedure. 

Regarding  implementation  of  the  end 
use  provision  of  the  scope  of  these 
investigations,  and  any  orders  which 
may  be  issued  in  these  investigations, 
we  are  well  aware  of  the  difficuhy  and 
burden  associated  with  such 
certifications.  Therefore,  in  order  to 
maintain  the  effectiveness  of  any  order 
that  may  be  issued  in  light  of  actual 
substitution  in  the  future  (which  the 
end-use  criterion  is  meant  to  achieve), 
yet  administer  certification  procedures 
in  the  least  problematic  manner,  we 
have  developed  an  approach  which 
simplifies  these  procedures  to  the 
greatest  extent  possible. 

First,  we  will  not  require  end-use 
certification  until  such  time  as 
petitioner  or  other  interested  parties 
provide  a  reasonable  basis  to  believe  or 
suspect  that  substitution  is  occurring.^ 
Second,  we  will  require  end-use 
certification  only  for  the  product(s)  (or 
specification(s))  for  which  evidence  is 
provided  that  substitution  is  occurring. 
For  example,  if,  based  on  evidence 
provided  by  petitioner,  the  Department 
finds  a  reasonable  basis  to  believe  or 
suspect  that  seamless  pipe  produced  to 
A-162  specification  is  being  used  as 
pressure  pipe,  we  will  require  end-use 
certifications  for  imports  of  A-162 
specification.  Third,  normally  we  will 
require  only  the  importer  of  record  to 
certify  to  the  end  use  of  the  imported 
merchandise.  If  it  later  proves  necessary 
for  adequate  implementation,  we  may 
also  require  producers  who  export  such 
products  to  the  United  States  to  provide 
such  certification  on  invoices 
accompanying  shipments  to  the  United 


'This  approach  is  consistent  with  petitioner's 
request. 


States.  For  a  complete  discussion  of 
interested  party  comments  and  the 
Department's  analysis  on  this  topic,  see 
June  12, 1995.  End  Use  Decision 
Memorandum  from  Deputy  Assistant 
Secretary  Barbara  Stafford  (DAS)  to 
Assistant  Secretary  Susan  Esserman 
(AS). 

B.  Class  or  Kind 

In  the  course  of  these  investigations, 
certain  respondents  have  argued  that  the 
scop>e  of  the  investigations  should  be 
divided  into  two  classes.pr  kinds. 
Siderca  S.A.I.C,  the  Argentine 
respondent,  has  argued  that  the  scope 
should  be  divided  according  to  size: 
seamless  pipe  with  an  outside  diameter 
of  2  inches  or  less  and  pipe  with  an 
outside  diameter  of  greater  than  2 
inches  constitute  two  classes  or  kinds. 
Mannesmann  S.A.,  the  Brazilian 
respondent,  and  Mannesmannrohren- 
Werke  AG,  the  German  respondent, 
argued  that  the  scope  should  be  divided 
based  upon  material  composition: 
carbon  and  alloy  steel  seamless  pipe 
constitute  two  classes  or  kinds. 

In  our  preliminary  determinations,  we 
found  insufficient  evidence  on  the 
record  that  the  merchandise  subject  to 
these  investigations  constitutes  more 
than  one  class  or  kind.  We  also 
indicated  that  there  were  a  number  of 
areas  where  clarification  and  additional 
comment  were  needed.  For  purposes  of 
the  final  determination,  we  considered 
a  significant  amount  of  additional 
information  submitted  by  the  parties  on 
this  issue,  as  well  as  information  from 
other  sources.  This  information  strongly 
supports  a  finding  of  one  class  or  kind 
of  merchandise.  As  detailed  in  the  June 
12,  1995,  Class  or  Kind  Decision 
Memorandum  from  DAS  to  AS,  we 
analyzed  this  issue  based  on  the  criteria 
set  forth  by  the  Court  of  International 
Trade  in  Diversified  Products  v.  United 
States,  6  CIT  155,  572  F.  Supp.  883 
(1983).  These  criteria  are  as  follows:  (1) 
the  general  physical  characteristics  of 
the  merchandise;  (2)  expectations  of  the 
ultimate  purchaser;  (3)  the  ultimate  use 
of  the  merchandise;  (4)  the  channels  of 
trade  in  which  the  merchandise  moves; 
and  (5)  the  cost  of  that  merchandise. 

In  the  past,  the  Department  has 
divided  a  single  class  or  kind  in  a 
petition  into  multiple  classes  or  kinds 
where  analysis  of  the  Diversified 
Products  criteria  indicates  that  the 
subject  merchandise  constitutes  more 
than  one  class  or  kind.  See.  for  example. 
Final  Detennination  of  Sales  at  Less 
than  Fair  Value:  Anti-Friction  Bearings 
(Apart  from  Tapered  Roller  Bearings) 
from  Germany.  54  Fed.  Reg.  18992, 
18998  (May  3, 1989)  ["AFBsfrom 
Germany"):  Pure  and  Alloy  Magnesium 


from  Canada:  Final  Affirmative 
Determination;  Rescission  of 
Investigation  and  Partial  Dismissal  of 
Petition.  57  Fed.  Rag.  30939  Ouly  13, 
1992). 

1.  Physical  Characteristics 

We  find  little  meaningful  difference 
in  physical  characteristics  between 
seamless  pipe  above  and  below  two 
inches.  Both  are  covered  by  the  same  -^ 
technical  specifications,  which  contains 
detailed  requirements.^  While  we 
recognize  that  carbon  and  alloy  pipe  do 
have  some  important  physical 
differences  (primarily  the  enhanced  heat 
and  pressure  tolerances  associated  with 
alloy  grade  steels),  it  is  difficult  to  say 
where  carbon  steel  ends  and  alloy  steel 
begins.  As  we  have  discussed  in  our 
Class  or  Kind  Decision  Memorandum  of 
June  12, 1995,  carbon  steel  products 
themselves  contain  alloys,  and  there  is 
a  range  of  percentages  of  alloy  content 
present  in  merchandise  made  of  carbon 
steel.  We  find  that  alloy  grade  steels, 
and  pipes  made  therefrom,  represent  the 
upper  end  of  a  single  continuum  of  steel 
grades  and  associated  attributes.* 

In  those  prior  determinations  where 
the  Department  divided  a  single  class  or 
kind,  the  Department  emphasized  that 
differences  in  physical  characteristics 
also  affected  the  capabilities  of  the 
merchandise  (either  the  mechanical 
capabilities,  as  in  AFBsfrom  Germany, 
54  Fed.  Reg.  at  18999,  19002-03,  or  the 
chemical  capabilities,  as  in  Pure  and 
Alloy  Magnesium  from  Canada.  57  Fed. 
Reg.  at  30939),  which  in  turn 
established  the  boundaries  of  the 
ultimate  use  and  customer  expectations 
of  the  products  involved. 

As  the  De^»artment  said  in  AFBs  from 
Germany, 

[tlhe  real  question  is  whether  the  physical 
differences  are  so  material  as  to  alter  the 
essential  nature  of  the  product,  and. 
therefore,  rise  to  the  level  of  class  or  kind 
distinctions.  We  believe  that  the  physical 
differences  between  the  five  classes  or  kinds 


'  The  relevant  ASTM  specirications.  as  well  as 
product  dennitions  from  other  independent  sources 
(e.g..  American  Iron  and  Steel  Institute  (AISI)). 
describe  the  sizes  for  standard,  line,  and  pressure 
pipe,  as  ranging  from  1/2  inch  to  60  inches 
(depending  on  application).  None  of  these 
descriptions  suggest  a  break  point  at  two  inches. 

'The  Department  has  had  numerous  cases  where 
steel  products  including  carbon  and  alloy  grades 
were  considered  lo  be  within  the  same  class  or 
kind.  See.  e.g..  Preliminary  Determination  of  Soles 
at  Less  than  Fair  Value:  Oil  Country  Tubular  Goods 
from  Austria,  et  al..  60  Fed.  Reg.  6512  (February  2, 
1995);  Final  Determination  of  Sales  at  Less  than 
Fair  Value:  Certain  Alloy  and  Carbon  Hot-Rolled 
Bars.  Rods,  and  Semi-Finished  Products  of  Special 
Bar  Quality  Engineered  Steel  from  Brazil.  58  Fed. 
Reg.  31496  dune  3. 1993):  Final  Determination  of 
Sales  at  Less  than  Fair  Value:  Forged  Steel 
Crankshafts  from  the  United  Kingdom,  60  Fed.  Reg. 
22045  (May  9.  1995). 
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of  the  subject  merchandise  are  fundamental 
and  are  more  than  simply  minor  variations 
on  a  theme. 

54  Fed.  Reg.  at  19002.  In  the  present 
cases,  there  is  insufficient  evidence  to 
conclude  that  the  differences  between 
pipe  over  2  inches  in  outside  diameter 
and  2  inches  or  less  in  outside  diameter, 
rise  to  the  level  of  a  class  or  kind 
distinction. 

Furthermore,  with  regard  to  Siderca's 
allegation  that  a  two-inch  breakpoint  is 
widely  recognized  in  the  U.S.  market  for 
seamless  pipe,  the  Department  has 
found  only  one  technical  source  of  U.S. 
market  data  for  seamless  pipe,  the 
Preston  Pipe  Report.  The  Preston  Pipe 
Report,  which  routinely  collects  and 
publishes  U.S.  market  data  for  this 
merchandise,  publishes  shipment  data 
for  the  size  ranges  '-^  to  4*/^  inches:  it 
does  not  recognize  a  break  point  at  2 
inches.  Accordingly,  the  Department 
does  not  agree  with  jiderca  that  "the 
U.S.  market"  recognize^  ^  inches  as  a 
physical  boundary  line  for  the  subject 
merchandise. 

In  these  present  cases,  therefore,  the 
Department  finds  that  there  is 
insufficient  evidence  that  any  physical 
differences  between  pipe  over  2  inches 
in  outside  diameter  and  2  inches  or  less 
in  outside  diameter,  or  between  carbon 
and  alloy  steel,  rise  to  the  level  of  class 
or  kind  distinctions. 

2.  Ultimate  Use  and  Purchaser 
Expectations 

We  find  no  evidence  that  pipe  above 
and  below  two  inches  is  used 
exclusively  iivany  specific  applications. 
Rather,  the  record  indicates  that  there 
are  overlapping  applications.  For 
example,  pipe  above  and  below  two 
inches  may  both  be  used  as  line  and 
pressure  pipe.  The  technical  definitions 
for  line  and  pressure  pipe  provided  by 
ASTM,  AISI,  and  a  variety  of  other 
sources  do  not  recognize  a  distinction 
between  pipe  over  and  under  two 
inches. 

Likewise,  despite  the  fact  that  alloy 
grade  steels  are  associated  with 
enhanced  heat  and  pressure  tolerances, 
there  is  no  evidence  that  the  carbon  or 
alloy  content  of  the  subject  merchandise 
can  be  differentiated  in  the  ultimate  use 
or  expectations  of  the  ultimate 
purchaser  of  seamless  pipe. 

3.  Channels  of  Trade 

Based  on  information  supplied  by  the 
parties,  we  determine  that  the  vast 
majority  of  the  subject  merchandise  is 
sold  through  the  same  channel  of 
distribution  in  the  United  States  and  is 
triple-stenciled  in  order  to  meet  the 
greatest  number  of  applications. 


Accordingly,  the  channels  of  trade 
offer  no  basis  for  dividing  the  subject 
merchandise  into  multiple  classes  or 
kinds  based  on  either  the  size  of  the 
outside  diameter  or  on  pipe  having  a 
carbon  or  alloy  content. 

4.  Cost 

Based  on  the  evidence  on  the  record, 
we  find  that  cost  differences  between 
the  various  products  do  exist.  However, 
the  parties  varied  considerably  in  the 
factors  which  they  characterized  as  most 
significant  in  terms  of  affecting  cost. 
There  is  no  evidence  that  the  size  ranges 
above  and  below  two  inches,  and  the 
difference  between  carbon  and  alloy 
grade  steels,  form  a  break  point  in  cost 
which  would  support  a  finding  of 
separate  classes  or  kinds. 

In  conclusion,  while  we  recognize 
that  certain  differences  do  exist  between 
the  products  in  the  proposed  class  or 
kind  of  merchandise,  we  find  that  the 
similarities  significantly  outweigh  any 
differences.  Therefore,  for  purposes  of 
the  final  determination,  we  will 
continue  to  consider  the  scope  as 
constituting  one  class  or  kind  of 
merchandise. 

C.  Miscellaneous  Scope  Clarification 
Issues  and  Exclusion  Requests 

The  miscellaneous  scope  issues 
include:  (1)  whether  OCTG  and 
unfinished tXTG  are  excluded  from  the 
scope  of  these  investigations;  (2) 
whether  pip>es  produced  to  non- 
standard wall  thicknesses  (commonly 
referred  to  as  "tubes")  are  covered  by 
the  scope;  (3)  whether  certain 
merchandise  (e.g.,  boiler  tubing, 
mechanical  tubing)  produced  to  a 
specification  listed  in  the  scope  but 
used  in  an  application  excluded  from 
the  scope  is  covered  by  the  scope;  and 
(4)  whether  redraw  hollows  used  for 
cold  drawing  are  excluded  from  the 
scope.  For  a  complete  discussion  of 
interested  party  comments  and  the 
Department's  analysis  on  these  topics, 
see  June  12, 1995,  Additional  Scope 
Clarifications  Decision  Memorandum 
from  DAS  to  AS. 

Regarding  OCTG,  petitioner  requested 
that  OCTG  and  unfinished  OCTG  be 
included  within  the  scope  of  these 
investigations  if  used  in  a  standard,  line 
or  pressure  pipe  application.  However, 
OCTG  and  unfinished  OCTG,  even 
when  used  in  a  standard,  line  or 
pressure  pipe  application,  may  come 
writhin  the  scope  of  certain  separate, 
concurrent  investigations.  We  intend 
that  merchandise  from  a  particular 
country  not  be  classified  simultaneously 
as  subject  to  both  an  OCTG  order  and 
a  seamless  pipe  order.  Thus,  to 
eliminate  any  confusion,  we  have 


revised  the  scope  language  above  to 
exclude  finished  and  unfinished  OCTG, 
if  covered  by  the  scope  of  another 
antidumping  duty  order  from  the  same 
country.  If  not  covered  by  such  an 
OCTG  order,  finished  and  unfinished 
OCTG  are  included  in  this  scope  when 
used  in  a  standard,  line  or  pressure  pipe 
application,  and,  as  with  other  non- 
listed  specifications,  may  be  subject  to 
end-use  certification  if  there  is  evidence 
of  substitution.  Regarding  pipe 
produced  in  non-standard  wall 
thicknesses,  we  determine  that  these 
products  are  clearly  within  the 
parameters  of  the  scope  of  these 
investigations.  For  clarification 
purposes,  we  note  that  the  physical 
parameters  of  the  scope  include  all 
seamless  carbon  and  alloy  steel  pipes,  of 
circular  cross-section,  not  more  than  4.5 
inches  in  outside  diameter,  regardless  of 
wall  thickness.  Therefore,  the  fact  that 
such  products  may  be  referred  to  as 
tubes  by  some  parties,  and  may  be 
multiple-stenciled,  does  not  render 
them  outside  the  scope. 

Regarding  pipe  produced  to  a  covered 
specification  but  used  in  a  non-covered 
application,  we  determine  that  these 
products  are  within  the  scope.  We  agree 
with  the  petitioner  that  the  scope  of  this 
investigation  includes  all  merchandise 
produced  to  the  covered  specifications 
and  meeting  the  physical  parameters  of 
the  scope,  regardless  of  application.  The 
end-use  criteria  included  in  the  scope  is 
only  applicable  to  products  which  can 
be  substituted  in  the  applications  to 
which  the  covered  specifications  are  put 
i.e.  standard,  line,  and  pressure 
applications. 

It  is  apparent  that  at  least  one  party 
in  this  case  interpreted  the  scope 
incorrectly.  Therefore,  we  have  clarified 
the  scope  to  make  it  more  explicit  that 
all  products  made  to  ASTM  A-335. 
ASTM  A-106,  ASTM  A-53  and  API  5L 
are  covered,  regardless  of  end  use. 

With  respect  to  redraw  hollows  for 
cold  drawing,  the  scope  language 
excludes  such  products  specifically 
when  used  in  the  production  of  cold- 
drawn  pipe  or  tube.  We  understand  that 
petitioner  included  this  exclusion 
language  expressly  and  intentionally  to 
ensure  that  hollows  imported  into  the 
United  States  are  sold  as  intermediate 
products,  not  as  merchandise  to  be  used 
in  a  covered  application. 

Standing 

The  Argentine.  Brazilian,  and  German 
respondents  have  challenged  the 
standing  of  Gulf  States  Tube  to  file  the 
petition  with  respect  to  pipe  and  tube 
between  2.0  and  4.5  inches  in  outside 
diameter,  arguing  that  Gulf  States  Tube 
does  not  produce  these  products. 
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Pursuant  to  section  732(b)(1)  of  the 
Act,  an  interested  party  as  defined  in 
section  771{9)(C)  of  the  Act  has  standing 
to  file  a  petition.  [See  also  19  C.F.R 
§  353.12(a).)  Section  771(9)(C)  of  the  Act 
defines  "interested  party,"  inter  alia,  as 
a  producer  of  the  like  product.  For  the 
reasons  outlined  in  the  "Scope  Issues" 
section  above,  we  have  determined  that 
the  subject  merchandise  constitutes  a 
single  class  or  kind  of  merchandise.  The 
International  Trade  Commission  (ITC) 
has  also  preliminarily  determined  that 
there  is  a  single  like  product  consisting 
of  circular  seamless  carbon  and  alloy 
steel  standard,  line,  and  pressure  pipe, 
and  tubes  not  more  than  4.5  inches  in 
outside  diameter,  and  including  redraw 
hollows.  {See  USITC  Publication  2734, 
August  1994  at  18.)  For  purposes  of 
determining  standing,  the  Department 
has  determined  to  accept  the  ITC's 
definition  of  like  product,  for  the 
reasons  set  forth  in  the  ITC's 
preliminary  determination.  Because 
Gulf  States  is  a  producer  of  the  like 
product,  it  has  standing  to  file  a  petition 
with  respect  to  the  class  or  kind  of 
merchandise  under  investigation. 
Further,  as  noted  in  the  "Case  History" 
section  of  this  notice,  on  April  27. 1995, 
Koppel.  a  U.S.  producer  of  the  product 
size  range  at  issue,  filed  a  request  for  co- 
petitioner  status,  which  the  Department 
granted.  As  a  producer  of  the  like 
product.  Koppel  also  has  standing. 

The  Argentme  respondent  argues  that 
Koppel 's  request  was  filed  too  late  to 
confer  legality  on  the  initiation  of  these 
proceedings  with  regard  to  the  products 
at  issue.  Gulf  States  Tube  maintains  that 
the  Department  has  discretion  to  permit 
the  amendment  of  a  petition  for 
purposes  of  adding  co-petitioners  who 
produce  the  domestic  like  product,  at 
such  time  and  upon  such  circumstances 
as  deemed  appropriate  by  the 
Department.  ^^ 

The  Court  of  International  Trade  (OT) 
has  upheld  in  very  broad  terms  the 
Department's  ability  to  allow 
amendments  to  petitions.  For  example, 
in  Citrosuco  Paulista,  S.A.  v.  United 
States,  704  F.  Supp.  1075  (Ct.  Infl  Trade 
1988),  the  Court  sustained  the 
Department's  granting  of  requests  for  co- 
petitioner  status  filed  by  six  domestic 
producers  on  five  different  dates  during 
an  investigation.  The  Court  held  that  the 
addition  of  the  co-petitioners  cured  any 
defect  in  the  petition,  and  that  allowing 
the  petition  to  be  amended  was  within 
Commerce's  discretion: 

[Slince  Commerce  has  statutory  discretion  to 
allow  amendment  of  a  dumping  petition  at 
any  time,  and  since  Commerce  may  self- 
initiate  a  dumping  f)etition,  any  defect  in  a 
petition  filed  by  |a  domestic  party  isl  cured 
when  domestic  producers  of  the  like  product 


(are)  added  as  co-petitioners  and  Commerce 
(is|  not  required  to  start  a  new  investigation. 

Citrosuco,  704  F.  Supp.  at  1079 
(emphasis  added).  The  Court  reasoned 
that  if-Commerce  were  to  have 
dismissed  the  petition  for  lack  of 
standing,  and  to  have  required  the  co- 
petitioners  to  refile  at  a  later  date,  it 
"would  have  elevated  form  over 
substance  and  fruitlessly  delayed  the 
antidumping  investigation  *   •   •  when 
Congress  clearly  intended  these  cases  to 
pro(»ed  expeditiously."  Id.  at  1083-84. 
Koppel  has  been  an  interested  party 
and  a  participant  in  these  investigations 
from  the  outset.  The  timing  of  Koppel's 
request  for  co-petitioner  status  and  the 
fact  that  it  made  its  request  in  response 
to  Siderca's  challenge  to  Gulf  States 
Tube's  standing  does  not  render  its 
request  invalid.  See  Final  Affirmative 
Countervailing  Duty  Determination;  Live 
Swine  and  Fresh,  Chilled,  and  Frozen 
Pork  Products  from  Canada,  50  Fed. 
Reg.  25097  (June  17, 1985).  The 
E)epartment  has  rejected  a  request  to  add 
a  co-petitioner  based  on  the 
untimeliness  of  the  request  only  where 
the  Department  determined  that  there 
was  not  adequate  time  for  opposing 
parties  to  submit  comments  and  for  the 
Department  to  consider  the  relevant 
arguments.  See  Final  Affirmative 
Countervailing  Duty  Determination: 
Certain  Stainless  Steel  Hollow  Products 
from  Sweden,  52  Fed.  Reg.  5794,  5795, 
5803  (February  26, 1987).  In  this 
investigation,  the  respondents  have  had 
an  opportunity  to  comment  on  Koppel's 
request  for  co-petitioner  status,  and  the 
Argentine  respondent  has  done  so  in  its 
case  brief.  Therefore,  we  have 
determined  that,  because  respondents 
would  not  be  prejudiced  or  unduly 
burdened,  amendment  of  the  petition  to 
add  Koppel  as  co- petitioner  is 
appropriate. 

Period  of  Investigation 

The  period  of  investigation  ("POI")  is 
January  1, 1994,  through  June  30, 1994. 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  and  the 
Department's  regulations  refer  to  these 
provisions  as  they  existed  on  December 
31, 1994. 

Such  or  Similar  Comparisons 

We  have  determined  that  all  the 
products  covered  by  this  investigation 
constitute  a  single  category  of  such  or 
similar  merchandise.  We  made  fair 
value  comparisons  on  this  basis.  In 
accordance  with  the  Department's 
standard  methodology,  we  first 
compare<f  identical  merchandise. 
Referencing  Appendix  V  of  our 


questionnaire,  Dalmine  states  that  the 
physical  characteristics  for  the  majority 
of  the  merchandise  exported  to  the 
United  States  are  identical  to  the 
physical  characteristics  of  merchandise 
sold  in  the  home  market.  We  verified 
this  claim.  Where  there  were  no  sales  of 
identical  merchandise  in  the  home 
market  to  compare  to  U.S.  sales,  we 
based  foreign  marieet  value  ("FMV")  on 
constructed  value  ("CV")  because  the 
difference  in  merchandise  adjustment 
("difmer")  for  any  similar  product 
comparison  exceeded  20  percent.  See 
Appendix  V  to  the  antidumping 
questioimaire,  on  file  in  Room  B-099  of 
the  main  building  of  the  Department. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  certain 
seamless  pipe  from  Italy  to  the  United 
States  were  made  at  less  than  fair  value, 
we  compared  the  United  States  price 
(USP)  to  the  FMV,  as  specified  in  the 
"United  States  Price"  and  "Price-to- 
Price  Comparisons"  sections  of  this 
notice. 

United  States  Price 

We  calculated  USP  according  to  the 
methodology  described  in  our 
preliminary  determination,  with  the 
following  exceptions: 

We  correcteo  certain  clerical  errors 
found  at  verification,  including:  (a)  the 
reduction  of  the  marine  insurance 
expense  for  one  sale  (see  U.S. 
verification  report);  b)  an  increase  in  the 
U.S.  interest  rate  used  to  calculate 
imputed  credit  expenses  (see  U.S. 
verification  report);  and  c)  an  increase 
in  the  percentage  used  to  calculate  an 
offset  for  home  market  commissions 
(See  Comment  5  below).  We  also  limited 
VAT  adjustments  to  those  sales  on 
which  VAT  was  paid  on  the  comparison 
home  market  sale. 

Cost  of  Production 

Based  on  the  petitioner's  allegations, 
the  Department  found  reasonable 
grounds  to  believe  or  suspect  that  sales 
in  the  home  market  were  made  at  prices 
below  the  cost  of  producing  the 
merchandise.  As  a  result,  the 
Department  initiated  an  investigation  to 
determine  whether  Dalmine  made  home 
market  sales  during  the  POI  at  prices 
below  their  cost  of  production  (COP) 
within  the  meaning  of  section  773(b)  of 
the  Act.  See  memorandum  from  the 
Team  to  Barbara  Stafford  dated  February 
1,1995. 

A.  Calculation  of  COP 

We  calculated  the  COP  based  on  the 
sum  of  the  respondent's  cost  of 
materials,  fabrication,  general  expenses, 
and  home  market  packing  in  accordance 
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with  19  CFR  353.51(c).  We  relied  on  the 
submitted  ODP  data,  except  in  the 
following  instances  where  the  costs 
were  not  appropriately  quantified  or 
valued: 

1.  We  recalculated  the  weighted 
average  costs  for  two  control  numbers 
("CONNUM").  CONNUM's  are  used  to 
identify  a  group  of  products  considered 
to  be  identical.  See  Comment  18  below. 

2.  We  adjusted  depreciation  expenses 
to  reflect  mill-  specific  costs.  See 
Comment  13  below. 

3.  We  used  the  revised  total  indirect 
costs  submitted  at  verification  to 
recalculate  the  indirect  cost  allocation 
rate. 

4.  We  disallowed  the  portion  of  the 
reported  variance  which  resulted  from 
reversals  of  prior  period  accounting 
entries.  See  Comment  17  below. 

5.  We  used  histituto  per  la 
Ricostruzione  Industriale  S.p.A.'s 
("IRI")  consolidated  financing  costs.  IRI 
is  the  parent  of  Dalmine's  parent 
company.  See  Comment  14  and  15 
below. 

B.  Test  of  Home  Market  Sales  Prices 

After  calculating  COP.  we  tested 
whether,  as  required  by  section  773(b) 
of  the  Act.  the  respondent's  home 
market  sales  of  subject  merchandise 
were  made  at  prices  below  COP,  over  an 
extended  period  of  time  in  substantial 
quantities,  and  whether  such  sales  were 
made  at  prices  which  permit  recovery  of 
all  costs  within  a  reasonable  period  of 
time  in  the  normal  course  of  trade.  On 
a  product-specific  basis,  we  compared 
the  COP  (net  of  selling  expenses)  to  the 
reported  home  market  prices,  less  any 
applicable  movement  charges,  rebates, 
and  direct  and  indirect  selling  expenses. 
To  satisfy  the  requirement  of  section 
773(b)(1)  of  the  Act  that  below-cost  sales 
be  disregarded  only  if  made  in 
substantial  quantities,  we  applied  the 
following  methodology.  If  over  90 
percent  of  the  respondent's  sales  of  a 
given  product  were  at  prices  equal  to  or 
greater  than  the  COP,  we  did  not 
disregard  any  below-cost  sales  of  that 
product  because  we  determined  that  the 
below-cost  sales  were  not  made  in 
"substantial  quantities."  If  between  ten 
and  90  percent  of  the  respondent's  sales 
of  a  given  product  were  at  prices  equal 
to  or  greater  than  the  COP,  we  discarded 
only  the  below-cost  sales,  provided 
sales  of  that  product  were  also  found  to 
be  made  over  an  extended  period  of 
time.  Where  we  found  that  more  than  90 
percent  of  the  respondent's  sales  of  a 
product  were  at  prices  below  the  COP, 
and  the  sales  were  made  over  an 
extended  period  of  time,  we  disregarded 
all  sales  of  that  product,  and  calculated 


FMV  based  on  CV,  in  accordance  with 
section  773(b)  of  the  Act. 

hi  accordance  with  section  773(b)(1) 
of  the  Act,  in  order  to  determine 
whether  below-cost  sales  had  been 
made  over  an  extended  period  of  time, 
we  compared  the  number  of  months  in 
which  below-cost  sales  occurred  for 
each  product  to  the  number  of  months 
in  the  POI  in  which  that  product  was 
sold.  If  a  product  was  sold  in  three  or 
more  months  of  the  POI,  we  do  not 
exclude  below-cost  sales  unless  there 
were  below-cost  sales  in  at  least  three 
months  during  the  POI.  When  we  found 
that  sales  of  a  product  only  occurred  in 
one  or  two  months,  the  number  of 
months  in  which  the  sales  occurred 
constituted  the  extended  period  of  time, 
i.e.,  where  sales  of  a  product  were  made 
in  only  two  months,  the  extended 
period  of  time  was  two  months;  where 
sales  of  a  product  were  made  in  only 
one  month,  the  extended  period  of  time 
was  one  month.  See  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Carbon  Steel  Butt- 
Weld  Pipe  Fittings  from  the  United 
Kingdom.  60  FR  10558, 10560  (February 
27,  1995). 

C.  Results  of  COP  Test 

We  found  that  for  certain  products 
more  than  90  percent  of  the 
respondent's  home  market  sales  were 
sold  at  below  COP  prices  over  an 
extended  period  of  time.  Because 
Dalminfe  provided  no  indication  that  the 
disregarded  sales  were  at  prices  that 
would  permit  recovery  of  all  costs 
within  a  reasonable  period  of  time  in 
the  normal  course  of  trade,  for  all  U.S. 
sales  left  without  a  match  to  home 
market  sales  as  a  result  of  our 
application  of  the  COP  test,  we  based 
FMV  on  CV,  in  accordance  with  section 
773(b)  of  the  Act. 

D.  Calculation  of  CV 

In  accordance  with  section  773(e)(1) 
of  the  Act,  we  calculated  CV  based  on 
the  sum  of  the  respondent's  cost  of 
materials,  fabrication,  general  expenses 
and  U.S.  packing  costs  as  reported  in 
the  U.S.  sales  database.  In  accordance 
with  section  773(e)(1)(B)  (i)  and  (ii)  of 
the  Act,  we  included:  (1)  for  general 
expenses,  the  greater  of  the  respondent's 
reported  general  expenses,  adjusted  as 
detailed  in  the  "Calculation  of  COP" 
section  above,  or  the  statutory  minimum 
of  ten  percent  of  the  cost  of 
manufacture;  and  (2)  for  profit,  the 
statutory  minimum  of  eight  percent  of 
the  sum  of  COM  and  general  expenses 
because  actual  profit  on  home  market 
sales  for  the  respondent  was  less  than 
eight  ]}ercent.  We  recalculated  the 
respondent's  CV  based  on  the 


methodology  described  in  the 
calculation  of  COP  above. 

Price>to-Price  Comparisons 

We  calculated  FMV  according  to  the 
methodology  described  in  our 
preliminary  determination  with  the 
following  exceptions: 

1.  We  excluded  &om  our  analysis 
reported  home  market  sales  that  were 
sold  for  shipment  to  third  countries.  See 
Comment  5  below. 

2.  We  revised  the  imputed  credit 
calculation  for  transactions  without 
reported  payment  dates,  using  the 
earliest  verified  payment  date  ftx)m  the 
preselected  sales  in  our  verification 
report.  See  Comment  10  below. 

3.  We  limited  VAT  adjustments  to 
those  sales  on  which  VAT  was  paid. 

4.  We  decreased  the  interest  rate  used 
to  calculate  imputed  credit  based  on 
verified  data.  See  home  market 
verification  report. 

Price-to-CV  Comparisons 

Where  we  made  CV  to  purchase  price 
comparisons,  we  deducted  from  CV  the 
weighted-average  home  market  direct 
selling  expenses  and  added  the  U.S. 
product-specific  direct  selling  expenses. 

We  adjusted  for  differences  fn  

commissions  in  accordance  with  19  CFR 
353.56(a)(2).  Because  commissions  were 
paid  on  some,  but  not  all  home  market 
sales,  we  deducted  from  CV  both  (1) 
indirect  selling  expenses  attributable  to 
those  sales  on  which  commissions  were 
not  paid:  and  (2)  weighted  average 
commissions.  The  total  deduction  was 
capped  by  the  amount  of  indirect 
expenses  paid  on  the  U.S.  sales  in 
accordance  with  19  CFR  353.56(b)(1) 
(1994). 

Currency  Conversion 

We  made  currency  conversions  based 
on  the  official  exchange  rates  in  effect 
on  the  dates  of  the  U.S.  sales  as  certified 
by  the  Federal  Reserve  Bank  of  New 
York,  pursuant  to  19  CFR  353.60. 

Verification 

As  provided  in  section  776(b)  of  the 
Act,  we  verified  information  provided 
by  Dalmine  by  using  standard 
verification  procedures,  including  the 
examination  of  relevant  sales  and 
financial  records,  and  selection  of 
original  source  documentation 
containing  relevant  information. 

Interested  Party  Comments 

Sales  Issues 

Comment  1 

The  petitioner  contends  that  a  margin 
t>ased  on  the  best  information  available 
(BLA)  should  be  assigned  to  each  of  the 
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unreported  sales  of  subject  merchandise 
discovered  at  verification;  stating  that 
there  is  no  evidence  on  the  record  that 
Dalmine  made  a  request  to  have  these 
sales  excluded.  Additionally,  the 
petitioner  asserts  that  the  respondent's 
unilateral  exclusion  of  certain  pipe  sales 
without  notice  to  or  p>ermission  from  the 
Department  was  a  deliberate  and 
material  omission  which  affected  the 
Department's  decision  to  excuse  the 
respondent  from  reporting  certain 
categories  of  sales.  Had  the  Department 
known  about  the  totality  of  the 
exclusion  being  requested,  it  would  not 
have  excused  the  respondent  from 
reporting  these  sales. 

The  respondent  argues  that  its  non- 
reported  sales  fall  into  the  category  of 
merchandise  produced  to  a  subject 
specification,  but  which  are  used  in  a 
non-subject  application.  Thus,  these 
sales  are  outside  the  scope  and  therefore 
need  not  be  reported.  Since  these 
unreported  sales  involved  non-subject 
merchandise,  no  exclusion  request  was 
necessary.  The  respondent  contends  it 
only  requested  exclusions  for  products 
produced  to  subject  specifications  and 
used  in  subject  applications,  in 
accordance  with  the  Department's 
published  scop>e  language. 

DOC  Position 

We  agree  in  part  with  the  petitioner. 
With  respect  to  certain  unreported  sales 
of  merchandise  which  was  the  subject  of 
the  respondent's  exclusion  request,  we 
agree  that  BIA  is  appropriate.  In  the 
early  stages  of  this  investigation,  the 
respondent  made  several  requests  to  be 
excused  from  reporting  particular 
categories  of  U.S.  sales  which  were 
clearly  covered  by  the  scope  of  this 
investigation.  The  respondent  based  this 
exclusion  request  on  the  claim  that 
these  sales  represented  a  certain 
percentage  of  total  U.S.  sales.  Based  on 
this  representation,  we  granted  the 
request  but  indicated  that  the  claim 
would  be  subject  to  verification.  At 
verification  we  found  additional 
unreported  sales  of  the  same 
merchandise  that  was  the  subject  of  the 
respondent's  exclusion  request.  These 
additional  unreported  sales  constitute  a 
significant  additional  quantity  than  was 
represented  in  the  exclusion  request. 
Accordingly,  we  have  assigned  a  margin 
based  on  BIA  to  the  U.S.  sales  involved 
in  the  exclusion  request,  as  well  as  the 
additional  unreported  sales  of  the  same 
merchandise. 

With  regard  to  the  other  unreported 
sales  discovered  at  verification,  we 
agree  that  the  merchandise  is  within  the 
scope  of  this  investigation.  However,  we 
have  decided  that  the  use  of  adverse 
BIA  for  these  unreported  sales  is 


unwarranted.  As  discussed  above  (see 
the  Miscellaneous  Scope  Clarification 
Issues  and  Exclusion  Requests  section  of 
this  notice)  the  scope  language,  as 
published  in  the  notice  of  initiation  and 
the  preliminary  determination,  was 
unclear  as  to  whether  the  products  in 
question  are  subject  merchandise.  The 
respondent  did  not  report  these  sales 
based  on  its  reading  of  the  scope  of  the 
initiation.  Since  the  scope  language  in 
the  initiation  is  ambiguous  (and  hence 
has  been  clarified  in  the  final 
determination),  it  is  not  appropriate  to 
penalize  the  respondent. 

Comment  2 

The  petitioner  urges  the  Department 
to  apply  a  BIA  margin  to  one  unreported 
U.S.  sale  of  subject  merchandise 
discovered  during  verification. 
According  to  the  petitioner,  the 
Department  should  view  Dalmine's 
failure  to  report  this  sale  against  the 
background  of  the  respondent's  failure 
to  report  other  sales  of  subject 
merchandise,  and  apply  an  adverse  BIA 
margin. 

The  respondent  acknowledges  that  it 
inadvertently  failed  to  report  this  sale. 
According  to  the  respondent,  the  order 
for  this  unreported  sale  appeared  to  be 
filled  when  it  reported  its  U.S.  sales 
data.  However,  two  months  later,  the 
respondent  made  an  additional 
shipment  pursuant  to  this  order,  which 
was  mistakenly  not  loaded  with  the  first 
two  parts  of  the  order.  The  respondent 
claims  it  did  not  attempt  to  identify 
subsequent  shipments  pursuant  to  this 
order,  since  it  considered  this  order 
filled  at  the  time  it  prepared  the  sales 
listing.  Only  in  the  course  of  preparing 
for  verification  did  the  additional 
invoice  amount  come  to  the  company's 
attention. 

DOC  Position 

We  agree  with  the  petitioner,  in  part. 
The  respondent  made  several  shipments 
of  subject  merchandise  pursuant  to  a 
customer's  order.  Each  of  the  shipments 
were  separately  invoiced.  Two  of  the 
invoices  were  reported  in  the 
respondent's  sales  listing.  However,  the 
respondent  failed  to  report  one  invoice 
for  a  small  amount  of  subject 
merchandise  sold  pursuant  to  this  order. 
The  facts  do  not  support  applying  an 
adverse  BIA  margin  to  this  sale.  Instead, 
as  BIA,  we  applied  the  average  of  all 
positive  margins  calculated  for  the 
remaining  U.S.  sales. 

Comment  3 

The  petitioner  claims  the  respondent 
misreported  home  market  freight 
charges  because  it  reported  a  calculated 
amount  based  on  certain  assumptions 


rather  than  an  actual  amount.  Therefore, 
the  petitioner  urges  the  Department  to 
use  the  lowest  freight  expense  in  the 
home  market  response  as  the  freight 
expense  for  all  sales  for  its  price  to  price 
comparisons.  For  the  Department's  price 
to  cost  comparisons,  the  Department 
should  consider  the  highest  freight 
charge  for  any  home  market  sale  to  be 
the  freight  charge  for  all  home  market 
sales. 

In  reply,  the  respondent  argues  that  it 
would  have  been  extraordinarily 
burdensome,  if  not  impossible,  to  match 
specific  freight  invoices  to  specific 
shipments  because  freight  invoices  ne 
not  computerized.  At  verification,  the 
respondent  demonstrated  it  was 
impractical  to  link  thousands  of  freight 
invoices  to  the  specific  shipments  to 
which  the  invoices  related.  Therefore, 
the  respondent  calculated  the  reported 
freight  charges  from  published  tariff 
rates  by  assuming  all  shipments  were 
part  of  a  full  trudk  load  that  was 
delivered  to  more  than  one  location. 
The  respondent  claims  that  the 
Department  verified  that  its  freight 
estimates  are  reasonable  and  any 
differences  between  estimated  amounts 
and  actual  fr«ight  charges  are  minor. 

DOC  Position 

We  agree  with  the  respondent.  At 
verification,  we  noted  that,  while 
Dalmine  maintained  computerized 
databases  regarding  all  sales  and  cost 
information,  it  did  not  maintain  invoice- 
specific  expense  data  in  its 
computerized  sales  database.  At 
verification  the  invoice-specific  actual 
expenses,  calculated  to  check  the 
information  in  the  sales  response,  had  to 
be  calculated  manually  and  there  was 
some  difficulty  in  obtaining  source 
dogumentation. 

At  verification,  we  examined  the 
respondent's  methodology  for 
calculating  estimated  freight  expenses. 
We  compared  actual  freight  expenses 
with  the  reported  estimated  freight 
expenses,  and  noted  only  minor 
discrepancies  between  these  two 
figures.  Therefore,  the  use  of  BIA  for 
this  adjustment  is  not  warranted. 

Comment  4 

The  petitioner  urges  the  Department 
to  disallow  the  home  market  credit 
expense  adjustment  in  its  dumping 
margin  calculation  because  the 
respondent  overstated  substantially 
credit  costs  by  reporting  March  6, 1995. 
as  the  payment  for  all  sales  unpaid  as 
of  November  1994.  The  petitioner  also 
claims  the  home  market  credit  expense 
adjustment  should  be  disallowed 
because  verified  credit  differed  from  the 
actual  credit  for  six  of  the  eight 
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preselected  sales.  Further,  the  petitioner 
asserts  that  the  respondent  failed  to  take 
into  account  certain  outstanding  short- 
term  loan  balances  in  its  calculation  of 
the  interest  rate  used  to  compute  credit 
costs.  Finally,  the  petitioner  cites  page 
54  of  the  Department's  Italian 
verification  report  where  it  claims  the 
Etepartment  notes  that  the  payment 
dates  reported  by  Dalmine  were  either 
incorrect  or  not  available. 

The  respondent  admits  that  it  did  not 
update  payment  data  in  its  home  market 
sales  listing  after  the  submission  of 
December  19. 1994  (which  reported  all 
payments  as  of  November  25. 1994). 
Nevertheless,  the  respondent 
acknowledges  that,  for  purposes  of 
calculating  imputed  credit  costs  in  its 
March  6. 1995.  filing,  it  assumed 
incorrectly  that  all  sales  unpaid  as  of 
November  1994  remained  unpaid  as  of 
March  6. 1995.  As  a  result,  the  imputed 
credit  calculation  was  wrong  for  sales 
paid  between  November  25, 1994,  and 
March  6, 1995.  The  respondent  urges 
the  Department  to  calculate  the  imputed 
credit  cost  adjustment  for  all  sales  for 
which  no  home  market  payment  date 
was  reported  using  November  1, 1994, 
as  the  date  of  payment,  since  this  is  a 
more  conservative  approach  than  that 
employed  in  the  Preliminary 
Determination. 

DOC  Position 

We  disagree  with  both  the  petitioner 
and  the  respondent.  During  the  Italian 
verification,  we  were  able  to  verify  the 
payment  dates  for  preselected  and 
surprise  home  market  sales.  The 
petitioner's  reference  to  page  54  of  the 
Italian  sales  verification  report  in 
support  of  its  statement  that  payment 
dates  were  not  available  for  sales  not 
paid  after  November  23,  1994,  is 
incorrect.  The  Italian  sales  verification 
report  in  its  entire  discussion  of 
payment  dates  and  credit  expenses 
makes  no  statement  regarding  the 
unavailability  of  payment  dates.  We 
used  the  earliest  verified  payment  date, 
November  18, 1994,  as  the  payment  date 
in  the  credit  expense  calculation  for 
sales  without  reported  payment  dates 
which  were  shipped  before  November 
18, 1994.  We  assumed  no  credit 
expenses  were  incurred  for  sales 
without  reported  payment  dates  which 
were  shipped  after  November  18, 1994. 

Comment  5 

The  petitioner  argues  that  the 
respondent  incorrectly  based  its 
commission  offset  on  U.S.  indirect 
selling  expenses  taken  from  Dalmine's 
U.S.  subsidiary's  (TAD  USA's)  1993 
SG&A  expenses.  The  petitioner 
maintains  that  the  Etepartment  must  use 


the  verified  1994  SG&A  expenses  to  the 
extent  that  it  offsets  home  market 
commissions. 

According  to  the  respondent,  it  acted 
reasonably  in  basing  the  indirect  selling 
expenses  in  its  questionnaire  response 
on  1993  SG&A  expense  data,  given  that 
1994  data  was  unavailable  at  the  time 
the  response  was  being  prepared.  The 
respondent  concedes  that  the  1994  data 
obtained  at  verification  would  be  more 
useful  to  the  Department  than  the  1993 
data. 

DOC  Position 

It  is  the  Department's  practice  to  use 
the  most  recent  verified  data  for  indirect 
selling  expenses  in  our  margin 
calculations.  Accordingly,  we  used  the 
verified  1994  SG&A  figures  in  our  final 
determination  calculations. 

Comment  6 

The  petitioner  claims  that  Dalmine 
incorrectly  reported  average  rather  than 
actual  foreign  inland  freight  on  U.S. 
sales.  The  petitioner  also  claims  that  the 
respondent  could  have  reported  actual 
foreign  inland  freight  charges  because 
its  records  are  computerized.  Therefore, 
the  petitioner  urges  the  Department  to 
assign  the  highest  foreign  inland  freight 
charge  observed  at  verification  to  all 
U.S.  sales. 

In  reply,  the  respondent  claims  the 
difference  between  the  highest  foreign 
inland  freight  charge  used  in  its 
calculation  of  average  freight  and  the 
average  foreign  inland  freight  reported 
for  all  U.S.  sales  is  immaterial. 
Moreover,  the  respondent  maintains 
that  its  inland  and  ocean  freight 
documents  are  not  computerized. 

DOC  Position 

We  agree  with  the  respondent.  There 
is  no  evidence  that  the  respondent's 
automated  system  allowed  it  to  link 
individual  sales  with  the  freight  charges 
incurred  for  those  sales.  At  verification, 
we  noted  the  actual  per  unit  foreign 
inland  freight  charges  for  the  U.S. 
preselected  sales  did  not  differ 
materially  from  the  average  charge 
reported  in  the  sales  listing. 

Comment  7 

In  its  case  brief,  the  respondent 
requests  that  the  Department  clarify 
which  of  its  customers  are  related 
within  the  meaning  of  the  U.S. 
antidumping  duty  law. 

In  its  rebuttal  brief,  the  petitioner 
claims  that  there  is  no  need  to  make  this 
distinction  for  the  purposes  of  the  final 
determination.  Should  the  Department 
address  such  an  issue,  the  petitioner 
requests  that  it  do  so  in  a  manner 
consistent  with  any  findings  made  in 


the  Antidumping  Duty  Investigation  of 
Oil  Country  Tubular  Goods  from  Italy 
(A-475-816). 

DOC  Position 

We  agree  with  the  petitioner  that  such 
a  finding  is  unnecessary.  The 
respondent  identified  all  related  parties 
in  its  questionnaire  response.  We 
verified  the  accuracy  of  that  response 
(see  page  6  of  our  home  market 
verification  report).  No  further 
determination  is  necessary. 

Comment  8 

The  respondent  argues  that  tubes  and 
pipes  are  distinct  products,  and  urges 
the  Department  to  clarify  that  the  scope 
of  this  proceeding  is  limited  to  pipes.  In 
its  case  brief,  the  respondent  included 
an  a^idavit  from  a  steel  pipe  and  tube 
expert  in  which  the  expert  explains  that 
hollow  steel  products  known  as  "pipe" 
have  specific  technical  and  commercial 
characteristics  distinct  from  those 
hollow  steel  products  commonly  known 
as  "tubes."  According  to  this  expert,  the 
pipe  producing  and  consuming 
industries  consider  pipe  to  be  a  product 
with  any  combination  of  outside 
diameter  ("OD")  and  wall  thickness  set 
forth  in  the  American  Society  for 
Testing  Materials  ("ASTM")  standard 
B36.10.  This  expert  reports  that  hollow 
steel  products  that  do  not  correspond  to 
the  OD  and  wall  specifications  set  forth 
in  this  standard  are  not  pipes.  The 
respondent's  expert  also  cites  numerous 
reasons  why  products  produced  to  non- 
pipe  sizes  are  normally  not  used  in 
subject  pipe  applications.  Finally,  the 
respondent  notes  that  according  to  the 
American  Iron  &  Steel  Institute,  tubing, 
as  distinguished  from  pipe,  is  normally 
produced  to  outside  or  inside  diameter 
dimensions  and  to  a  great  variety  of 
diameters  and  wall  thicknesses,  and  to 
chemical  compositions  and  mechanical 
properties  not  commonly  available  in 
pipe.  Therefore,  the  respondent  requests 
that  the  Department  clarify  that 
products  produced  to  non-pipe 
dimensions  are  not  subject  to  this 
investigation. 

The  petitioner  argues  that  the  petition 
and  the  published  scope  expressly  state 
that  subject  seamless  pipe  includes  all 
outside  diameters  not  exceeding  4.5 
inches  regardless  of  wall  thickness.  The 
petitioner  contends  that  the 
specifications  covered  by  the  scope  of 
this  investigation  allow  products  to  be 
made  to  non-standard  dimensions  and 
notes  that  neither  the  petition,  nor  the 
published  scope,  distinguishes  between 
pipes  and  tubes.  In  addition,  the 
petitioner  states  that  the  ITC  found  a 
single  like  product  containing  both 
pipes  and  tubes  using  an  analysis 


similar  to  that  employed  by  the 
Department.  Finally,  the  petitioner 
argues  that  respondent's  own  sales 
invoices  and  internal  records  refer  to 
products  made  to  non-standard 
dimensions  as  pipes. 

DOC  Position 

We  agree  with  the  petitioner.  See 
Scope  clarification  discussion  in  the 
body  of  this  notice  above. 

Comment  9 

The  petitioner  maintains  that  pipe 
and  tube  subject  to  this  investigation 
constitutes  a  single  class  or  kind  of 
merchandise.  The  respondent  did  not 
comment  on  the  class  or  kind  issue  in 
its  case  or  rebuttal  briefs. 

DOC  Position 

We  agree  with  the  petitioner.  See 
Class  or  Kind  discussion  in  the  body  of 
this  notice  above. 

Comment  10 

The  petitioner  asserts  that  the 
respondent's  home  market  sales  data 
contains  a  multitude  of  errors  that 
render  it  unsuitable  for  calculating  an 
accurate  FMV.  Combined  with 
substantial  unreported  U.S.  sales  and 
misreported  costs,  the  petitioner 
considers  it  appropriate  for  the 
Department  to  base  the  final 
determination  on  BIA  (petitioner  cites 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Circular  Welded  Non- 
Alloy  Steel  Pipe  from  Brazil,  57  FR 
42940  (September  17,  1992)). 

The  respondent  claims  that  the 
discrepancies  mentioned  by  the 
petitioner  are  immaterial  and  the  use  of 
BIA  is  unwarranted. 

DOC  Position 

We  agree  with  the  respondent  that  the 
use  of  total  BIA  is  unwarranted.  Based 
on  the  facts  on  the  record,  we  believe 
the  errors  discovered  at  verification  are 
minor  in  nature,  and  resulted  from 
oversight  or  mathematical  rounding.  In 
addition,  the  lack  of  clarity  in  the  scope, 
as  published  in  the  notice  of  initiation 
and  the  preliminary  determination,  may 
have  resulted  in  respondent 
misinterpretation.  The  possibility  that 
some  of  the  unreported  sales  discovered 
at  verification  were  not  reported 
because  the  respondent  misinterpreted 
the  scope  cannot  be  overlooked  in  our 
decision  to  accept  or  reject  the  home 
market  sales  response. 

However,  we  made  certain 
adjustments  to  the  home  market  sales 
listing  based  on  our  findings  at 
verification.  Specifically,  we  deleted 
sales  of  small  quantities  of  subject 
merchandise  which  were  unlikely  to  be 


shipped  and  sales  which  the  respondent 
believed  would  be  exported  to  a  country 
other  than  the  United  States.  See  the 
June  12. 1995  concurrence 
memorandum  to  Barbara  Stafford  from 
the  Team  for  a  complete  discussion  of 
this  issue. 

Cost  Issues 

Comment  11 

The  petitioner  maintains  that  E>almine 
understated  its  depreciation  expense  by 
excluding  improperly  the  costs 
associated  with  1993  fixed  asset  write- 
downs. Such  costs,  according  to  the 
petitioner,  should  be  amortized  over  a 
number  of  years,  including  the  POI.  The 
petitioner  argues  that  the  Etepartment 
should  adjust  the  COP/CV  figures  by 
including  a  portion  of  the  1993  fixed 
asset  adjustment. 

The  respondent  claims  that  the  1993 
adjustment  referred  to  by  the  petitioner 
is  not  related  to  fixed  assets,  but  is  the 
adjustment  to  Dalmine's  investment  in 
its  subsidiaries.  The  amount  of  the 
adjustment  represents  the  operating 
losses  of  those  subsidiaries.  The 
respondent  argues  that,  even  if  the 
adjustment  had  involved  the  company's 
fixed  assets  or  inventory,  it  still  should 
not  be  included  in  COP/CV  as  none  of 
the  subject  merchandise  sold  during  the 
POI  was  produced  in  1993. 

DOC  Position 

We  agree  with  the  respondent.  The 
write-downs  referred  to  by  the 
petitioner  are  identified  in  Dalmine's 
1993  annual  report  as  write-downs  due 
to  the  operating  results  of  subsidiaries, 
associated  companies  and  to  an 
adjustment  of  the  shareholder's  equity 
of  two  subsidiaries.  Accordingly,  these 
write-dovms  are  not  related  to  the 
respondent's  production  activities  or  the 
subject  merchandise  and,  therefore,  we 
did  not  adjust  the  reported  COP/CV 
figures. 

Comment  12 

The  petitioner  claims  that  Dalmine 
understated  its  depreciation  expense  by 
excluding  improperly  depreciation  of  its 
idle  equipment.  Although  Italian 
generally  accepted  accounting 
principles  (GAAP)  may  permit  this 
practice,  the  petitioner  argues  that  the 
Etepartment  should  not  allow  the 
respondent  to  exclude  depreciation  of 
idle  assets  since  this  treatment  creates 
distortions.  The  petitioner  further  states 
that  the  Department's  long-standing 
practice  is  to  include  depreciation  on 
idle  assets  in  calculating  COP  and  CV 
because  such  assets  represent  a  cost  to 
the  company.  To  support  this  statement, 
the  petitioner  cites  Antifriction  Bearings 


and  Parts  Thereof  from  France, 
Germany,  Italy,  Japan,  Romania. 
Singapore,  Sweden,  Thailand  and  the 
United  Kingdom^  58  FR  39729.  37756 
(1993)  (Antifriction  Bearings).  The 
petitioner  asserts  that  the  Department 
should  write  off  the  remaining  book 
value  of  the  idle  assets  and  allocate  the 
expense  to  the  POI,  because  the 
petitioner  is  unable  to  determine  their 
remaining  useful  lives. 

The  respondent  argues  that  it  properly 
excluded  depreciation  expense  relating 
to  its  assets  because  the  facility  is 
permanently  closed  and  such 
accounting  treatment  is  in  accordance 
with  Italian  GAAP  (Iron  Construction 
Castings  From  India,  51  FR  9486. 1988). 
If  the  Department  were  to  impute 
depreciation  expense  for  the  assets  in 
the  closed  facility,  the  respondent 
argues  we  should  allocate  the  imputed 
depreciation  over  16  years,  the  average 
life  of  the  fixed  assets,  rather  than 
expensing  the  remaining  book  value  of 
the  idle  assets  during  the  POI. 

DOC  Position 

The  fixed  assets  in  question  relate  to 
one  of  the  respondent's  facilities  which 
is  no  longer  in  operation.  The  land  and 
building  housing  these  fixed  assets  have 
been  sold  and  the  company  is  currently 
attempting  to  sell  the  equipment.  Italian 
GAAP  requires  the  recognition  of  a  loss 
on  discontinued  operations  in  the 
income  statement,  but  the  appropriate 
period  of  recognition  is  not  defined.  The 
respondent,  in  its  normal  books  and 
records,  has  yet  to  recognize  a  gain  or 
loss  from  the  remaining  assets  of  the 
discontinued  operation. 

The  assets  in  question  relate  clearly  to 
discontinued  operations  from  a  prior 
period  and  are  no  longer  productive 
assets;  they  are  merely  awaiting  sale. 
Accordingly,  we  do  not  consider  the 
respondent's  normal  accounting 
treatment  of  these  assets  to  be 
unreasonable.  The  Antifriction  Bearings 
case  cited  by  the  petitioner  is  not 
controlling  because  it  involved 
operations  which  were  temporarily  idle, 
while  Dalmine's  facility  is  permanently 
closed. 

Additionally,  had  we  considered  the 
respondent's  accounting  treatment  to  be 
unreasonable  and  treated  the 
discontinued  operations  in  accordance 
with  U.S.  GAAP,  we  would  consider  the 
loss  to  be  related  to  the  year  in  which 
the  decision  was  made  to  discontinue 
the  operations,  which  was  prior  to  the 
POI.  Upon  disposal  of  these  assets,  the 
gain  or  loss  on  the  sale  will  be  included 
on  the  respondent's  income  statement 
and  we  will  include  the  gain  or  loss  in 
COP/CV,  if  an  order  is  issued  and  an 
administrative  review  conducted. 
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Comment  13 


The  petitioner  argues  that  Dalmine 
improperly  allocated  depreciation 
expense  using  internal  management 
reports  instead  of  the  mill-specific  fixed 
asset  ledgers  which  are  kept  in  the 
normal  course  of  business.  The 
management  reports,  according  to  the 
petitioner,  are  used  for  allocating  plant- 
wide  depreciation  expense  to  specific 
mills,  but  do  not  properly  take  into 
account  the  actual  plant  and  equipment 
used  in  manufacturing.  Instead,  the 
petitioner  claims,  the  submitted 
allocation  method  shifted  costs  from 
cost  centers  producing  the  subject 
merchandise  to  cost  centers  producing 
non-subject  merchandise.  The  petitioner 
urges  the  Department  to  apply  BIA 
because  an  analysis  they  performed 
suggests  that  the  respondent  applied  an 
unusually  slow  rate  of  depreciation. 

The  respondent  claims  that  it  did  not 
understate  reported  depreciation  costs, 
as  the  verification  report  suggested,  and 
argues  that  it  may,  in  fact,  have 
overstated  its  reported  depreciation 
costs.  Dalmine  asserts  that  the  internal 
management  reports  used  to  calculate 
depreciation  for  the  submission 
segregate  separately  depreciation  by 
mill  and  are  not  used  for  company-wide 
allocations.  It  also  maintains  that  the 
depreciation  expense  for  equipment 
used  to  produce  the  subject 
merchandise,  a?  reported  in  the 
company's  fixed  asset  ledgers,  is 
substantially  less  than  the  depreciation 
expense  which  was  reported  in  the 
submitted  COP/CV  data. 

DOC  Position 

We  agree  with  the  petitioner,  in  part. 
The  respondent  reported  its 
depreciation  expense  consistent  with 
the  way  its  cost  accounting  system 
allocates  it  to  specific  mills  in  the 
ordinary  course  of  business.  However, 
we  believe  that  the  use  of  its  normal 
cost  accounting  methodology  may  not 
be  a  reasonable  and  accurate 
methodology  as  it  does  not  properly 
take  into  account  the  actual  plant  and 
equipment  used  in  manufacturing  the 
subject  merchandise.  We  consider  the 
mill-specific  fixed  asset  ledgers  to  be  the 
most  accurate  basis  for  allocating 
depreciation  expense  to  specific 
products.  Therefore,  we  used  the  mill- 
specific  depreciation  expense. 

We  note  that  the  petitioner's  analysis 
regarding  the  unusually  slow 
depreciation  rate  is  flawed  because  it 
did  not  properly  consider  the  cost  of 
some  fixed  assets,  such  as  land,  which 
are  not  depreciated,  and  the  cost  of 
other  fixed  assets,  which  have  long 
useful  lives. 


Comment  14 

The  petitioner  argues  that  the 
Department  should  reject  Dalmine's 
reported  financing  costs  because 
Dalmine  failed  to  disclose  the  fact  that 
its  financial  results  are  consolidated 
with  the  financial  results  of  its  parent, 
ILVA  S.p.A.,  in  liq.  (ILVA).  These 
financial  results  are,  in  turn, 
consolidated  with  the  financial  results 
of  ILVA's  parent,  IRI.  The  petitioner 
asserts  that  the  Department  calculates 
interest  expense  on  a  consolidated  basis, 
unless  the  financial  structure  of  the 
parent  and  the  operating  subsidiary  are 
clearly  not  integrated,  or  there  are  no 
reliable  audited  consolidated  financial 
statements.  According  to  the  petitioner, 
neither  of  these  exceptions  are 
applicable  in  this  case. 

The  petitioner  also  contends  that  the 
Department  should  reject  the 
respondent's  argument  that  Dalmine's 
1994  interest  costs  should  be  used 
instead  of  IRI's  1993  interest  costs 
because  the  Dalmine-based  figures  are 
more  closely  correlated  to  the  POI.  The 
petitioner  argues  for  the  application  of 
BIA  in  the  final  determination. 
However,  if  the  Department  determines 
that  total  BIA  is  inappropriate,  then  the 
petitioner  believes  the  Department 
should  calculate  financing  costs  using 
IRI's  1993  audited  financial  statement 
information. 

The  respondent  claims  that  it 
properly  reported  interest  exjjense 
based  on  the  consolidated  financing 
costs  incurred  at  the  Dalmine  level, 
rather  than  at  the  consolidated  IRI  level. 
In  support  of  its  claim,  the  respondent 
states  that  IRI  does  not  exercise  control 
over  Dalmine's  operations  or  its  capital 
structure.  In  addition,  the  respondent 
maintains  that  using  IRI's  consolidated 
financial  expenses  would  distort 
Dalmine's  true  financing  costs  because 
IRI's  financing  costs  include  expenses 
for  entities  which  are  dissimilar  to 
Dalmine.  Additionally,  the  respondent 
points  out  that  IRI's  1994  audited 
consolidated  financial  statements  were 
not  available  at  verification  and  only  its 
1993  audited  consolidated  financial 
statements  are  on  the  record.  However, 
Dalmine's  1994  audited  consolidated 
financial  statements  are  on  the  record 
and,  according  to  the  respondent,  they 
are  more  relevant  because  they 
encompass  the  entire  POI.  Lastly,  the 
respondent  objects  to  the  petitioner's 
insinuation  that  it  attempted  to  mislead 
the  Department  by  failing  to  disclose 
that  its  financial  results  are  consolidated 
with  the  financial  results  of  IRI.  The 
respondent  asserts  that  this  information 
was  not  provided  since  it  was  not 
requested  in  the  Department's 


questionnaires.  When  the  Department 
did  request  IRI's  consolidated  financial 
data  at  verification,  the  respondent 
provided  this  information. 
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We  agree  with  the  petitioner,  in  part. 
The  Department's  long-standing  practice 
is  to  calculate  interest  expense  for  (X)P/ 
CV  purposes  from  the  borrowing  costs 
incurred  by  the  consolidated  group. 
Silicon  Metal  From  Brazil,  56  Fed.  Reg. 
at  26.986  (1991).  This  methodology, 
which  has  been  upheld  by  the  OT  in 
Camargo  Conea  Metals,  S.A.  v.  U.S., 
Slip  Op  93-163  (Crr  1993).  is  based  on 
the  fact  that  the  consolidated  group's 
controlling  entity  has  the  power  to 
determine  the  capital  structure  of  each 
member  of  the  group.  IRI  has  such 
power  since  it  owns  a  substantial 
majority  of  Dalmine  through  ILVA.  In 
addition,  although  the  respondent 
claims  that  IRI  does  not  exercise  control 
over  Dalmine's  operations,  it  is  the 
Department's  position  that  majority 
equity  ownership  is  prima  facie 
evidence  of  corporate  control.  See,  e.g.. 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  New  Minivans  from 
Japan,  (Minivans)  57  FR  21946  (May  26, 
1992)  The  respondent  has  not  presented 
sufficient  evidence  to  demonstrate  that 
IRI's  consolidated  financing  expense 
would  distort  Dalmine's  financing  costs. 
In  Minivans,  we  determined  that,  as  a 
member  of  a  consolidated  group  of 
companies,  the  operations  of  a  financing 
company  remain  under  the  controlling 
influence  of  the  group.  Like  other 
members  of  the  consolidated  group,  the 
financing  company's  capital  structure  is 
determined  largely  within  the  group. 
Ck)nsequently,  its  interest  income  and 
expenses  are  as  much  a  part  of  the 
group's  overall  borrowing  experience  as 
any  other  member  company. 

Lastly,  we  do  not  consider  it  more 
appropriate  to  use  Dalmine's  1994 
consolidated  figures  over  IRI's  1993 
consolidated  figures  simply  because 
Dalmine's  audited  information  more 
closely  relates  to  the  time  period  of  the 
POI.  We  have  no  reason  to  believe  that 
IRI's  1993  audited  financial  statement 
interest  expense  data  is  not 
representative  of  the  POI. 

Comment  15 

The  petitioner  believes  the 
Department  should  not  allow  the 
respondent  to  offset  its  IRI  level 
financing  costs  with  short-term  interest 
income  because  the  reported  interest 
income  included  both  short  and  long- 
term  interest  income. 

The  respondent  claims  that  the 
Department  should  reduce  Dalmine's 
interest  expenses  by  long  and  short-term 


interest  income  since  both  long  and 
short-term  investments  arise  fix)m  the 
company's  current  operations.  The 
respondent  argues  that  it  must  earn 
revenue  from  its  current  operations  in 
order  to  make  long  and  short-term 
investments.  Therefore,  it  is  illogical  for 
the  Department  to  only  consider  short- 
term  interest  income  to  be  related  to 
current  operations.  Additionally,  the 
respondent  notes  that  treating  short  and 
long-term  interest  income  differently 
contradicts  the  Department's  fungibility 
of  money  argument.  The  respondent 
claims  that  the  Department  should 
recognize  the  symmetrical  nature  of 
interest  income  and  expense  and 
calculate  a  true  net  interest  cost  which 
would  take  long-term  interest  income 
into  account. 
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We  agree  with  the  respondent,  in  part. 
It  is  the  Department's  practice  to  allow 
a  respondent  to  offset  financial  expenses 
with  interest  income  earned  fit)m  the 
general  operations  of  the  company.  See, 
e.g.,  Timkin  v.  United  States,  852  F. 
Supp.  1040,  1048  (Crr  1994).  The 
Department  does  not,  however,  offset 
interest  expense  with  interest  income 
earned  on  long-term  investments 
because  long-term  interest  income  does 
not  relate  to  current  operations.  See, 
e.g..  Antifriction  Bearings  (Other  Than 
Tapered  Roller  Bearings)  and  Parts 
Thereof  From  the  Federal  Republic  of 
Germany:  Final  Results  of  Antidumping 
Duty  Administrative  Review.  56  FR 
31734  (July  11, 1991).  The  company  did 
not  provide  a  break-down  of  short  and 
long-term  interest  income  for  IRI. 
However,  we  were  able  to  determine  the 
amount  of  short-term  interest  income  for 
the  consolidated  IRI  group  from 
verification  exhibits  and  have  applied 
short-term  interest  income  as  an  offset 
to  Dalmine's  financing  costs. 

Comment  16 

The  petitioner  contends  that  the 
Department  should  not  allow  the 
respondent  to  offset  production  costs 
with  foreign  exchange  gains  because  the 
gains  were  not  verified  by  the 
Department. 

The  respondent  maintains  that, 
contrary  to  the  verification  report,  it 
does  not  associate  exchange  gains  and 
losses  with  particular  transactions.  The 
respondent  states  that  it  classifies 
exchange  gains  and  losses  as  part  of  the 
company's  general  expenses  and  it  urges 
the  Department  to  accept  this  treatment 
of  these  exchange  gains  and  losses.  As 
an  alternative  to  including  both  foreign 
exchange  gains  and  losses  in  its 
financing  cost  calculation,  the 
respondent  argues  that  the  Department 


should  exclude  both  gains  and  losses. 
The  respondent  states  in  its  brief  that  it 
was  not  aware  of  the  Department's 
treatment  of  exchange  gains  and  losses 
until  it  received  the  verification  agenda 
where  the  distinction  was  explicitly 
noted. 
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We  agree  with  the  petitioned.  It  is  the 
Department's  normal  practice  to 
distinguish  between  exchange  gains  and 
loses  from  sales  transactions  and 
exchange  gains  and  losses  from 
purchase  transactions.  See,  e.g..  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value;  Silicomanganese  from 
Venezuela,  59  FR  55436  (November  7. 
1994)  [Silicomanganese).  Accordingly, 
the  Department  does  not  include 
exchange  gains  and  losses  on  accounts 
receivable  because  the  exchange  rate 
used  to  convert  third-country  sales  to 
U.S.  dollars  is  that  in  effect  on  the  date 
of  the  U.S.  sale.  (See  19  CFR  353.60). 
The  Department  includes,  however,, 
foreign  exchange  gains  and  losses  on 
financial  assets  and  liabilities  in  its  COP 
and  CV,  calculation  where  they  are 
related  to  the  company's  production. 
Financial  assets  and  liabilities  are 
directly  related  to  a  company's  need  to 
borrow  money,  and  we  include  the  cost 
of  borrowing  in  our  COP  and  CV 
calculations.  See  Silicomanganese.  The 
respondent  did  not  provide  any 
substantiation  for  the  exchange  gains 
and  losses  reflected  in  either  Dalmine's 
financial  statements  or  IRI's  financial 
statements.  However,  Dalmine  did  state 
at  verification  that  exchange  gains  are 
generally  from  sales  transactions  and 
exchange  losses  are  generally  from 
purchase  transactions.  We  therefore 
adjusted  the  interest  expense  rate 
calculation  to  include  IRI's  exchange 
losses  and  exclude  IRI's  exchange  gains. 

Comment  1 7 

The  petitioner  argues  that  the 
Department  should  disallow  the  portion 
of  the  LIFO  variance  adjustment  which 
is  comprised  of  reversals  of  accruals  and 
other  reserves.  The  petitioner  claims 
that  these  accruals  and  reserves  were 
established  in  prior  accounting  periods 
and  do  not  relate  to  POI  production. 
According  to  the  petitioner,  allovsring 
such  reversals  provides  companies  that 
have  advance  knowledge  of  a  dumping 
case  with  a  simple  means  of  shifting 
costs  out  of  the  POI. 

The  respondent  contends  that  it 
included  properly  reversals  of  1993 
accruals  and  write-downs  in  its  COP/CV 
costs.  Dalmine  claims  that  the 
Department's  general  practice  is  to 
include  accruals  which  are  recognized 
in  the  respondent's  audited  financial 


statements  in  the  COP/CV  calculations. 
According  to  the  respondent,  this 
treatment  necessitates  the  inclusion  of 
any  accrual  reversals  in  COP/CV 
calculations  for  the  period  in  which  the 
respondent  recognizes  the  reversal. 
Otherwise,  the  respondent  claims,  the 
Department  would  be  overstating  the 
company's  total  costs. 

DOC  Position 

We  agree  with  the  petitioner.  We  do 
not  consider  it  appropriate  to  reduce 
current  year  production  costs  by  the 
reversal  of  prior  year  operating  expense 
accruals  and  write-dowrns  of  equipment 
and  inventory.  The  subsequent  year's 
reversal  of  these  estimated  costs  does 
not  represent  revenue  or  reduced 
operating  costs  in  the  year  of  reversal. 
See  Notice  of  Final  Determinations  of 
Sales  at  Less  Than  Fair  Value:  Certain 
Hot-Rolled  Carbon  Steel  Flat  Products, 
Certain  Cold-Rolled  Carbon  Steel  Flat 
Products,  and  Certain  Cut-to-Length 
Carbon  Steel  Plate  From  France,  58  FR 
37079  (July  9, 1993).  Rather,  they 
represent  a  correction  of  an  estimate 
which  was  made  in  a  prior  year.  If  the 
Department  is  able  to  verify  that  an 
operating  expense  accrual  or  an 
equipment  or  inventory  write-down 
recorded  during  the  POI  is  subsequently 
adjusted  because  the  company 
overestimated  the  cost,  we  will  use  the 
corrected  figure,  biit  only  for  the  same 
period  in  which  the  accrual  or  write- 
dovm  occurred.  However,  absent  any 
verified  information  supporting  the 
overestimation  of  cost,  we  have  no 
choice  but  to  rely  on  the  amounts 
recorded  by  the  company.  The  fact  that 
a  company  is  unable  to  determine  that 
it  over  accrued  certain  costs  in  time  for 
verification  does  not  justify  distorting 
the  actual  production  costs  incurred  in 
a  subsequent  year  by  reducing 
subsequent  year  costs  by  the 
overestimated  amount.  In  the  present 
case,  since  the  accruals  and  write- 
downs did  not  occur  during  1994,  it 
would  be  inappropriate  to  recognize  the 
reversals  of  such  entries  in  the  reported 
costs. 

Comment  18 

The  petitioner  asserts  that  Dalmine 
has  not  reported  the  COP  and  CV  for  all 
of  the  subject  merchandise  sold  in  the 
U.S.  during  the  POI.  This  assertion  is 
based  on  the  fact  that  Dalmine  did  not 
calculate  a  weighted  average  cost  for 
CONNUM's  45  and  108,  because  the 
company  did  not  produce  those 
products  during  the  POI.  The  petitioner 
claims  that  a  significant  percentage  of 
U.S.  sales  during  the  POI  were  for 
control  numbers  not  produced  during 
the  POI.  The  petitioner  argues  that  the 
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Department  should  increase  the 
submitted  COP  and  CV  for  the  two 
products  sold  in  the  U.S.  during  the 
POI,  but  produced  prior  to  the  POI, 
because  Dalmine  was  less  profltable  in 
1993. 

The  respondent  maintains  that  it 
calculated  the  average  COP  and  CV  for 
CONNUM's  45  and  108  by  using  a 
simple  average  of  the  cost  of  the 
products  that  comprise  each  CONNUM 
rather  than  a  weighted  average  with  a 
weighting  factor  for  the  cost  of  products 
not  produced  during  the  POI.  Thus,  the 
respondent  contends  that  it  properly 
reported  actual  contemporaneous  cost 
information. 

DOC  Position 

We  agree  with  the  respondent. 
Dalmine  used  a  simple  average  of  the 
cost  of  the  products  that  comprised 
CONNUM's  45  and  t08  and  our 
statement  in  the  verification  report  that 
the  respondent  used  a  weighting  factor 
for  some  of  the  products  in  its  cost 
calculation  for  CONNUM's  45  and  108 
is  inaccurate.  We  calculated  COP/CV  by 
weight  averaging  the  average  costs  of 
products  classified  within  those 
CONNUM's  by  the  production 
quantities  which  we  obtained  at 
verification. 

We  disagree  with  the  petitioner's 
claim  that  the  Department  should 
increase  the  submitted  cost  data  for  the 
products  produced  prior  to  the  POI 
because  the  company  was  less  profitable 
in  the  prior  year.  The  Department  tested 
Dalmine's  standard  costs  as  adjusted  to 
actual  costs  at  verification  and 
determined  that  these  costs  actually 
reflect  the  costs  incurred  during  the 
POI. 

Comment  19 

The  petitioner  contends  that  Dalmine 
understated  its  reported  general  and 
administrative  (G&A)  expenses  as  it 
failed  to  include  an  allocation  of  G&A 
expenses  incurred  by  ILVA  and  IRI. 
Because  Dalmine  failed  to  disclose  that 
it  was  consolidated  with  ILVA  and  IRI, 
the  petitioner  believes  that,  as  BIA,  the 
Department  should  add  the  G&A 
expenses  calculated  from  ILVA's  1992 
financial  statements  and  IRI's  1993 
financial  statements  to  the  amounts 
reported  by  Dalmine. 

The  respondent  maintains  that  the 
Department  verified  that  an  appropriate 
share  of  parent  company  management 
costs  was  included  in  the  submitted 
COP/CV  data. 

DOC  Position 

We  agree  with  the  respondent.  It  is 
the  Department's  practice  to  include  a 
portion  of  the  G&A  expenses  incurred 


by  affiliated  companies  on  the  reporting 
entity's  behalf  in  total  G&A  expenses  for 
COP/CV  purposes.  Final  Determination 
of  Sales  at  Less  Than  Fair  Value: 
Welded  Stainless  Steel  Pipe  from 
Malaysia,  59  Fed.  Reg.  4023.  4027  (Jan. 
28. 1994):  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Ferrosilicon 
from  Venezuela.  58  Fed.  Reg.  27524 
(May  10. 1993);  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Sweaters 
from  Hong  Kong.  55  Fed.  Reg.  30733 
(July  27, 1990);  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Certain 
Small  Business  Telephones  and 
Subassemblies  Thereof  from  Korea,  54 
Fed.  Reg.  53141  (Dec.  27, 1989).  In  the 
present  case,  the  respondent  included  a 
portion  of  Dalmine's  G&A  expenses  and 
the  G&A  expenses  of  its  producing 
subsidiary  in  the  submitted  G&A 
expenses.  We  identified  no  parent 
company  costs  allocable  to  Dalmine. 

Comment  20 

The  petitioner  questions  whether  all 
steel  mill  variances  have  been  captured 
because  steel  bar  costs  have  been 
reported  exclusively  on  the  basis  of 
standard  costs.  The  petitioner  claims 
that  price  and  efficiency  variances  for 
the  steel  mill  were  excluded  from  the 
ratio  used  to  allocate  variances  to  each 
product. 

The  respondent  claims  that  the 
Department  verified  that  the  steel  mill 
variance  was  properly  allocated  to  the 
subject  merchandise. 

DOC  Position 

We  agree  with  the  respondent.  The 
steel  mill  net  profit  reported  on  the 
respondent's  management  report  was 
zero  after  all  steel  mill  costs  were 
allocated*to  producing  mills,  based  on 
steel  usage  by  the  mills.  Therefore,  all 
steel  mill  activity,  including  variances, 
was  properly  allocated  to  the  producing 
mills. 

Suspension  of  Liquidation 

Pursuant  to  the  results  of  this  final 
determination,  we  will  instruct  the 
Customs  Service  to  require  a  cash 
deposit  or  posting  of  a  bond  equal  to  the 
estimated  final  dumping  margin,  as 
shown  below,  for  entries  of  seamless 
standard,  line  and  pressure  pipe  from 
Italy  that  are  entered  or  withdrawn  &t)m 
warehouse,  for  consumption  from  the 
date  of  publication  of  this  notice  in  the 
Federal  Register.  The  suspension  of 
liquidation  will  remain  in  effect  until 
further  notice.  The  weighted-average 
dumping  margins  are  as  follows: 


Producer/manufacturer  exporter 

We«ghte<}- 

average 

margin 

(percent) 

Daimine 

All  Ottwrs 

1.84 
1.84 

rrC  Notification 

In  accordance  with  section  735(d)  of 
the  Act,  we  have  notified  the  ITC  of  our 
determination.  The  ITC  will  make  its 
determination  whether  these  imports 
materially  injure  or  threaten  injury  to  a 
U.S.  industry  within  45  days  of  the 
publication  of  this  notice.  If  the  FTC 
determines  that  material  injury  or  threat 
of  material  injury  does  not  exist,  the 
proceeding  will  be  terminated  and  all 
securities  posted  will  be  refunded  or 
cancelled.  However,  if  the  FTC 
determines  that  material  injury  or  threat 
of  material  injury  does  exist,  the 
E)e[>artment  will  issue  an  antidumping 
duty  order. 

Notification  to  Interested  Parties 

This  notice  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protection  order  ("APO") 
in  these  investigations  of  their 
responsibility  covering  the  return  or 
destruction  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  353.4(d).  Failure  to  comply 
is  a  violation  of  the  APO. 

This  determination  is  published 
pursuant  to  section  735(d)  of  the  Act  (19 
U.S.C.  1673(d))and  19  CFR  353.20. 

Dated:  lune  12. 1995. 
Susan  G.  Esserman, 

Assistant  Secretary  for  Import 

Administration. 

|FR  Doc.  95-14939  Filed  6-1&-95;  8:45  am) 
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[C-475-815] 

Final  Affirmative  Countervailing  Duty 
Determination:  Small  Diameter  Circular 
Seamless  Cartx}n  and  Alloy  Steel 
Standard,  Line  and  Pressure  Pipe 
("Seamless  Pipe")  From  Italy 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  June  19, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  Wilkniss,  Office  of  Countervailing 
Investigations,  Import  Administration, 
U.S.  Department  of  Commerce,  Room 
3099. 14th  Street  and  Constitution 
Avenue,  N.W..  Washington.  D.C.  20230; 
telephone  (202)  482-0588. 
FINAL  DETERMINATION:  The  Department 
determines  that  benefits  which 
constitute  subsidies  within  the  meaning 
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of  section  701  of  the  Tariff  Act  of  1930. 
as  amended  ("the  Act"),  are  being 
provided  to  manufacturers,  producers, 
or  exporters  in  Italy  of  seamless  pip>e. 
For  information  on  the  estimated  net 
subsidies,  please  see  the  Suspension  of 
Liquidation  section  of  this  notice. 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  and  to  the 
Department's  regulations  are  references 
to  the  provisions  as  they  existed  on 
December  31. 1994.  References  to  the 
Countervailing  Duties:  Notice  of 
Proposed  Rulemaking  and  Request  for 
Public  Comments,  54  FR  23366  (May  31. 
1989)  [Proposed  Regulations),  which 
has  been  withdrawn,  are  provided 
solely  for  further  explanation  of  the 
Department's  CVD  practice. 

Case  History 

Since  the  publication  of  the 
preliminary  determination  in  the 
Federal  Register  (59  FR  60774, 
November  28.  1994),  the  following 
events  have  occurred. 

On  December  23,  1994,  we  aligned  the 
final  countervailing  duty  determination 
in  this  investigation  with  the  final 
determination  in  the  companion 
antidumping  investigation  of  seamless 
pipe  from  Italy  (59  FR  66296). 

We  conducted  verification  of  the 
responses  submitted  on  behalf  of  the 
Government  of  Italy  ("GOI"),  and 
Dalmine  S.p.A.  ("Dalmine")  from 
January  22  through  January  27, 1995. 

On  April  19, 1995,  we  postponed  the 
final  determination  in  this  case  to  June 
12,  1995  (60  FR  19571). 

On  May  2. 1995  we  received  a  case 
brief  from  respondent.  Neither 
petitioner  or  respondent  requested  a 
hearing  in  this  investigation. 

Scope  of  Investigation 

The  following  scope  language  reflects 
certain  modifications  made  for  purposes 
of  the  final  determination,  where 
appropriate,  as  discussed  in  the  "Scope 
Issues"  section  of  the  final 
determination  in  the  companion 
antidumping  case  of  seamless  pipe  from 
Italy. 

The  scope  of  this  investigation 
includes  seamless  pipes  produced  to  the 
ASTM  A-335,  ASTM  A-106,  ASTM  A- 
53  and  API  5L  specifications  and 
meeting  the  physical  parameters 
described  below,  regardless  of 
application.  The  scope  of  this 
investigation  also  includes  all  products 
used  in  standard,  line,  or  pressure  pipe 
applications  and  meeting  the  physical 
parameters  belpw,  regardless  of 
specification. 


For  purposes  of  this  investigation, 
seamless  pipes  are  seanrless  cart>on  and 
alloy  (other  than  stainless)  steel  pipes, 
of  circular  cross-section,  not  more  than 
114.3  mm  (4.5  inches)  in  outside 
diameter,  regardless  of  wall  thickness, 
manufacturing  process  (hot-finished  or 
cold-drawn),  end  finish  (plain  end. 
bevelled  end,  upset  end,  threaded,  or 
threaded  and  coupled),  or  surface  finish. 
These  pipes  are  commonly  known  as 
standard  pipe,  line  pipe  or  pressure 
pipe,  depending  upon  the  application. 
They  may  also  be  used  in  structural 
applications.  Pipes  produced  in  non- 
standard wall  thicknesses  are  commonly 
referred  to  as  tubes. 

The  seamless  pipes  subject  to  these 
investigations  are  currently  classifiable 
under  subheadings  7304.10.10.20. 
7304.10.50.20.  7304.31.60.50. 
7304.39.00.16.  7304.39.00.20. 
7304.39.00.24,  7304.39.00.28. 
7304.39.00.32,  7304.51.50.05, 
7304.51.50.60,  7304.59.60.00. 
7304.59.80.10.  7304.59.80.15. 
7304.59.80.20,  and  7304.59.80.25  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS). 

The  following  information  further 
defines  the  scope  of  this  investigation, 
which  covers  pipes  meeting  the 
physical  parameters  described  above: 

Specifications,  Characteristics  and 
Uses:  Seamless  pressure  pipes  are 
intended  for  the  conveyance  of  water, 
steam,  petrochemicals,  chemicals,  oil 
products,  natural  gas  and  other  liquids 
and  gasses  in  industrial  piping  systems. 
They  may  carry  these  substances  at 
elevated  pressures  and  temperatures 
and  may  be  subject  to  the  application  of 
external  heat.  Seamless  carbon  steel 
pressure  pipe  meeting  the  American 
Society  for  Testing  and  Materials 
(ASTM)  standard  A-106  may  be  used  in 
temperatures  of  up  to  1000  degrees 
fahrenheit,  at  various  American  Society 
of  Mechanical  Engineers  (ASME)  code 
stress  levels.  Alloy  pipes  made  to  ASTM 
standard  A-335  must  be  used  if 
temperatures  and  stress  levels  exceed 
those  allowed  for  A-106  and  the  ASME 
codes.  Seamless  pressure  pipes  sold  in 
the  United  States  ^re  commonly 
produced  to  the  ASTM  A-106  standard. 

Seamless  standard  pipes  are  most 
commonly  produced  to  the  ASTM  A-53 
specification  and  generally  are  not 
intended  for  high  temperature  service. 
They  are  intended  for  the  low 
temperature  and  pressure  conveyance  of 
water,  steam,  natural  gas,  air  and  other 
liquids  and  gasses  in  plumbing  and 
heating  systems,  air  conditioning  units, 
automatic  sprinkler  systems,  and  other 
related  uses.  Standard  pipes  (depending 
on  type  and  code)  may  carry  liquids  at 
elevated  temperatures  but  must  not 


exceed  relevant  ASME  code 
requirements. 

Seamless  line  pipes  are  intended  for 
the  conveyance  of  oil  and  natural  gas  or 
other  fluids  in  pipe  lines.  Seamless  line 
pipes  are  produced  to  the  API  5L 
specification. 

Seamless  pipes  are  commonly 
produced  and  certified  to  meet  ASTM 
A-106,  ASTM  A-53  and  API  5L 
specifications.  Such  triple  certification 
of  pipes  is  common  because  all  pipes 
meeting  the  stringent  A-106 
specification  necessarily  meet  the  API 
5L  and  ASTM  A-53  specifications. 
Pipes  meeting  the  API  5L  specification 
necessarily  meet  the  ASTM  A-53 
specification.  However,  pipes  meeting 
the  A-53  or  API  5L  specifications  do  not 
necessarily  meet  the  A-106 
specification.  To  avoid  maintaining 
separate  production  runs  and  separate 
inventories,  manufacturers  triple  certify 
the  pipes.  Since  distributors  sell  the  vast 
majority  of  this  product,  they  can 
thereby  maintain  a  single  inventory  to 
service  all  customers. 

The  primary  application  of  ASTM  A- 
106  pressure  pipes  and  triple  certified 
pipes  is  in  pressure  piping  systems  by 
refineries,  petrochemical  plants  and 
chemical  plants.  Other  applications  are 
in  power  generation  plants  (electrical- 
fossil  fuel  or  nuclear),  and  in  some  oil 
field  uses  (on  shore  and  off  shore)  such 
as  for  separator  lines,  gathering  lines 
and  metering  runs.  A  minor  application 
of  this  product  is  for  use  as  oil  and  gas 
distribution  lines  for  commercial 
applications.  These  applications 
constitute  the  majority  of  the  market  for 
the  subject  seamless  pipes.  However.  A- 
106  pipes  may  be  used  in  some  boiler 
applications. 

The  scope  of  this  investigation 
includes  all  seamless  pipe  meeting  the 
physical  parameters  described  above 
and  produced  to  one  of  the 
specifications  listed  above,  regardless  of 
application,  and  whether  or  not  also 
certified  to  a  non-covered  sp>ecification. 
Standard,  line  and  pressure  applications 
and  the  above  listed  specifications  are 
defining  characteristics  of  the  scope  of 
this  investigation.  Therefore,  seamless 
pipes  meeting  the  physical  description 
above,  but  not  produced  to  the  A-335, 
A-106.  A-53.  or  API  5L  standards  shall 
be  covered  if  used  in  a  standard,  line  or 
pressure  application. 

For  example,  there  are  certain  other 
ASTM  specifications  of  pipe  which, 
because  of  overlapping  characteristics, 
could  potentially  be  used  in  A-106 
applications.  These  specifications 
generally  include  A-162.  A-192.  A-210. 
A-333,  and  A-524.  When  such  pipes 
are  used  in  a  standard,  line  or  pressure 
pipe  application,  such  products  are 
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covered  by  the  scope  of  this 
investigation. 

Specifically  excluded  from  this 
investigation  are  boiler  tubing  and 
mechanical  tubing,  if  such  products  are 
not  produced  to  A-335.  A-106.  A-53  or 
API  51  specifications  and  are  not  used 
in  standard,  line  or  pressure 
applications.  In  addition,  finished  and 
unfinished  CXTTG  are  excluded  from  the 
scope  of  this  investigation,  if  covered  by 
the  scope  of  another  countervailing  duty 
order  from  the  same  country.  If  not 
covered  by  such  an  OCTG  order, 
finished  and  unfinished  OCTG  are 
included  in  this  scope  when  used  in 
standard,  line  or  pressure  applications. 
Finally,  also  excluded  from  this 
investigation  are  redraw  hollows  for 
cold-drawing  when  used  in  the 
production  of  cold-drawn  pipe  or  tube. 

Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  of  this  investigation  is  dispositive. 

Dalmine  has  raised  a  scope  issue  in 
this  investigation.  The  Department  has 
addressed  all  scope  issues  in  the  final 
determination  of  the  companion 
antidumping  investigation  of  seamless 
pipe  from  Italy. 

Injury  Test 

Because  Italy  is  a  "country  under  the 
Agreement"  within  the  meaning  of 
section  701(b)  of  the  Act,  the  U.S. 
International  Trade  Commission  ("ITC") 
is  required  to  determine  whether 
imports  of  seamless  pipe  from  Italy 
materially  injure,  or  threaten  material 
injury  to,  a  U.S.  industry.  On  August  3, 
1994,  the  ITC  preliminarily  determined 
that  there  is  a  reasonable  indication  that 
an  industry  in  the  United  States  is  being 
materially  injured  or  threatened  with 
material  injury  by  reason  of  imports 
from  Italy  of  the  subject  merchandise 
(59  PR  42286,  August  17, 1994). 

Corporate  History  of  Respondent 
Dalmine  * 

Prior  to  its  liquidation  in  1988, 
Finsider  S.p.A.  ("Finsider")  was  the 
holding  company  for  all  state-owned 
steel  companies  in  Italy,  including 
Dalmine.  Dalmine  was  an  operating 
company  wholly  owned  by  Finsider. 
After  Finsider's  liquidation,  a  new 
government-owned  holding  company, 
ILVA  S.p.A.  ("ILVA").  was  created. 
ILVA  took  over  the  former  Finsider 
companies,  among  them  Dalmine, 
which  became  a  subsidiary  of  ILVA  in 
1989  when  Finsider's  shareholding  in 
Dalmine  was  transferred  to  ILVA. 

Between  1990  and  1993,  Dalmine 
itself  was  radically  restructured. 
Dalmine  became  a  financial  holding 
company,  with  industrial,  trading,  and 


service  shareholdings.  As  part  of  its 
restructuring,  Dalmine  made  several 
asset  purchases,  sold  two  of  its 
subsidiaries  to  private  parties,  and 
closed  several  manufacturing  facilities. 
As  of  December  31, 1993,  the  Dalmine 
Group  consisted  of  a  holding  company 
(Dalmine  S.p.A.),  four  wholly-owmed, 
and  one  majority-owned,  manufacturing 
companies,  and  a  number  of  sales  and 
service  subsidiaries. 

During  the  POI,  ILVA  was  owned  by 
the  Istituto  per  la  Ricostruzione 
Industriale  ("IRI").  a  holding  company 
which  was  wholly-owned  by  the  GOI. 

Spin-ofib 

In  its  questionnaire  response,  Dalmine 
reported  that  between  1990  and  1991,  as 
part  of  its  overall  restructuring  process, 
the  company  twice  sold  "productive 
units"  to  private  buyers.  According  to 
Dalmine,  these  sales  involved  facilities 
that  do  not  produce  the  subject 
merchandise.  In  the  preliminary 
determination,  we  determined  that  the 
amount  of  potentially  spun-off  benefits 
was  insignificant.  We  did  not  learn 
anything'at  verification  that  would  lead 
us  to  reverse  this  determination. 
Therefore,  we  have  not  reduced  the 
subsidies  allocated  to  sales  of  the 
subject  merchandise.  (See  Final 
Concurrence  Memorandum  dated  June 
12, 1995). 

Equitjrworthiness 

Petitioner  has  alleged  that  Dalmine 
was  unequityworthy  in  1989,  the  year  it 
received  an  indirect  equity  infusion 
horn  the  GOI,  through  ILVA  S.p.A. 
("ILVA").  and  that  the  equity  infusion 
was,  therefore,  inconsistent  with 
commercial  considerations. 

In  accordance  with  section 
355.44(e)(1)  of  the  Proposed  Regulations 
(Countervailing  Duties;  Notice  of 
Proposed  Rulemaking  and  Request  for 
Public  Comments  ("Proposed 
Regulations"),  54  FR  23366,  May  31, 
1989)),  we  preliminarily  determined 
that  ILVA's  purchase  of  Dalmine's 
shares  was  consistent  with  commercial 
considerations  because  Dalmine 
provided  evidence  that  private 
investors,  unrelated  to  Dalmine  or  the 
GOI,  purchased  a  significant  percentage 
of  the  1989  equity  offering,  on  the  same 
terms  as  ILVA.  We  did  not  learn 
anything  at  verification  that  would  lead 
us  to  reverse  this  finding.  Therefore,  the 
Department  determines  that  ILVA's 
purchase  of  Dalmine's  shares  was 
consistent  with  commercial 
considerations. 

Creditworthiness 

Petitioner  has  alleged  that  Dalmine 
was  uncreditworthy  in  every  year 


between  1979  and  1993.  In  accordance 
with  section  355.44(b)(6)(i)  of  the 
Proposed  Regulations,  we  preliminarily 
determined  that  Dalmine  was 
creditworthy  from  1979  to  1993.  In 
making  this  determination  we  examined 
Dalmine's  current,  quick,  times  interest 
earned,  and  debt-to-equity  ratios,  in 
addition  to  its  profit  margin. 
Specifically,  although  a  number  of  the 
financial  indicators  are  weak  for  certain 
years,  none  of  the  indicators  are  weak 
over  the  medium  or  long  term,  and 
when  examined  together  on  a  yearly 
basis,  the  indicators  support  the 
determination  that  Dalmine  was 
creditworthy  in  every  year  examined. 
(See  also  Creditworthy  Memorandum, 
November  18,  1994).  In  addition, 
Dalmine  received  long-term, 
commercial  loans  from  private  lenders 
in  several  of  the  years  examined. 

We  did  not  learn  anything  new  at 
verification  that  would  lead  us  to 
reconsider  our  preliminary 
determination.  Therefore,  we  continue 
to  find  that  Dalmine  was  creditworthy 
frtjm  1979  to  1993. 

Benchmarks  and  Discount  Rates 

Dalmine  did  not  take  out  any  long- 
term,  fixed-rate,  lire-denominated  loans 
in  any  of  the  years  of  the  government 
loans  under  investigation.  Therefore,  in 
accordance  with  section  355.44(b)(4)  of 
the  Proposed  Regulations,  in  our 
preliminary  determination  we  used,  as 
the  benchmark  interest  rate,  the  Bank  of 
Italy  reference  rate  which  was 
determined  in  Final  Affirmative 
Countervailing  Duty  Determinations: 
Certain  Steel  Products  from  Italy 
("Certain  Steel  from  Italy"),  58  FR, 
37327  (July  9. 1993),  to  be  both  the  best 
approximation  of  the  cost  of  long-term 
borrowing  in  Italy  and  the  only  long- 
term  fixed  interest  rate  commonly 
available  in  Italy.  We  also  used  this  rate 
as  the  discount  rate  for  allocating  over 
time  the  benefit  from  non-recurring 
grants  for  the  same  reasons  as  explained 
in  Final  Affirmative  Countervailing 
Duty  Determination:  Certain  Steel 
Products  from  Spain,  58  FR  37374. 
37376  (July  9,  1993). 

At  verification,  we  learned  that  the 
Bank  of  Italy  reference  rate  reflects  the 
cost  for  Italian  banks  to  borrow  long- 
term  funds.  Therefore,  the  reference  rate 
does  not  incorporate  the  mark-up  a  bank 
would  charge  a  corporate  client  when 
making  a  long-term  loan.  Long-term 
corporate  interest  rate  data  is  not 
available  in  Italy.  Accordingly,  we  have 
adjusted  the  reference  rate  used  in  the 
preliminary  determination  upward  to 
reflect  the  mark-up  an  Italian  bank 
would  charge  a  corporate  customer. 


In  order  to  approximate  this  mark-up, 
we  calculated  the  difference  between 
the  average  short-term  corporate 
borrowing  rate  in  Italy  and  the  average 
interest  rate  on  short-term  Italian 
government  debt,  for  each  year  in  which 
Dalmine  received  long-term  lire  loans  or 
non-recurring  grants  from  the 
government.  We  then  added  this  mark- 
up to  the  Italian  reference  rate  used  in 
the  preliminary  determination  to 
approximate  an  average  long-term 
corporate  benchmark  interest  rate.  We 
also  used  these  rates  as  the  discount 
rates  for  allocating  over  time  the  benefit 
from  non-recurring  grants.  See  Certain 
Steel  Products  from  Spain,  58  FR  at 
37376. 

For  long-term  loans  denominated  in 
other  currencies,  we  used,  as  the 
benchmark  interest  rate,  an  average 
long-term  fixed  interest  rate  for  loans 
denominated  in  the  same  currency.  (See 
section  E— Article  54  Loans  below.) 

Calculation  Methodology 

For  purposes  of  this  determination, 
the  period  for  which  we  are  measuring 
subsidies  (the  POI)  is  calendar  year 
1993.  In  determining  the  benefits 
received  under  the  various  programs 
described  below,  we  usei<he  following 
calculation  methodology.  We  first 
calculated  the  benefit  attributable  to  the 
POI  for  each  countervailable  program, 
using  the  methodologies  described  in 
each  program  section  below.  For  each 
program,  we  then  divided  the  benefit 
attributable  to  Dalmine  in  the  POI  by 
Dalmine's  total  sales  revenue,  as  none  of 
the  programs  was  limited  to  either 
certain  subsidiaries  or  products  of 
Dalmine.  Next,  we  added  the  benefits 
for  all  programs,  including  the  benefits 
for  programs  which  were  not  allocated 
over  time,  to  arrive  at  Dalmine's  total 
subsidy  rate.  Because  Dalmine  is  the 
only  respondent  company  in  this 
investigation,  this  rate  is  also  the 
country-wide  rate. 

Based  upon  our  analysis  of  the 
petition,  the  responses  to  our 
questionnaires,  verification,  and 
comments  by  interested  parties,  we 
determine  the  following: 

L  Programs  Determined  To  Be 
Countervailable 

A.  Benefits  Provided  Under  Law  675/77 

Law  675/77  was  enacted  to  bring 
about  restructuring  and  reconversion  in 
the  following  industrial  sectors:  (1) 
electronic  technology;  (2)  the 
manufacturing  industry;  (3)  the  agro- 
food  industry;  (4)  the  chemical  industry; 
(5)  the  steel  industry;  (6)  the  pulp  and 
paper  industry;  (7)  the  fashion  sector; 
and  (8)  the  automobile  and  aviation 


sectors.  Law  675/77  also  sought  to 
promote  optimal  exploitation  of  energy 
resources,  and  ecological  and 
environmental  recovery. 

A  primary  goal  of  this  legislation  was 
to  bring  all  government  industrial 
assistance  programs  under  a  single  law 
in  order  to  develop  a  system  to  replace 
indiscriminate  and  random  public 
intervention  by  the  GOI.  Other  goals 
were  (1)  to  reorganize  and  develop  the 
industrial  sector  as  a  whole;  (2)  to 
increase  employment  in  the  South;  and 
(3)  to  maintain  employment  in 
depressed  areas.  Ainong  other  measures 
taken,  the  Interministerial  Committee 
for  the  Coordination  of  Industrial  Policy 
("CIPI")  was  created  as  a  result  of  Law 
675/77.  CIPI  approves  individual 
projects  in  each  of  the  industrial  sectors 
listed  above. 

Six  main  programs  were  provided 
under  Law  675/77:  (1)  interest 
contributions  on  bank  loans:  (2) 
mortgage  loans  provided  by  the  Ministry 
of  Ihdustry  at  subsidized  interest  rates; 
(3)  interest  contributions  on  funds 
raised  by  bond  issues;  (4)  capital  grants 
for  projects  in  the  South;  (5)  p)ersonnel 
retraining  grants;  and  (6)  VA^T 
reductions  on  purchases  of  capital 
goods  by  companies  in  the  South. 
Dalmine  reported  that  it  received 
benefits  under  items  (1).  (2),  and  (5) 
above. 

In  its  response,  the  GOI  asserts  that 
the  steel  and  automobile  industries  did 
not  receive  a  "disproportionate"  share 
of  benefits  associated  with  interest 
contributions  when  the  extent  of 
investment  in  those  industries  is 
compared  to  the  extent  of  investment  in 
other  industries.  However,  in  keeping 
with  past  practice,  we  did  not  consider 
the  level  of  investment  in  the  individual 
industries  receiving  benefits  under  Law 
675/77.  Instead,  we  followed  the 
analysis  outlined  in  Final  Affirmative 
Countervailing  Duty  Determination: 
Grain-Oriented  Electrical  Steel  From 
Italy  (Grain-Oriented  Electrical  Steel), 
59  FR  18357  (April  18,  1994),  and  Final 
Affirmative  Countervailing  Duty 
Determination:  Certain  Steel  Products 
From  Brazil.  58  FR  37295,  37295  (July 
.  9,  1993),  of  comparing  the  share  of 
benefits  received  by  the  steel  industry  to 
the  collective  share  of  benefits  provided 
to  other  users  of  the  programs. 

According  to  the  information 
provided  by  the  GOI,  of  the  eight 
industrial  sectors  eligible  for  benefits 
under  Law  675/77,  the  two  dominant 
users  of  the  interest  contribution 
program  were  (1)  the  Italian  auto 
industry  which  accounted  for  34 
percent  of  the  benefits,  and  (2)  the 
Italian  steel  industry  which  accounted 
for  33  percent  of  the  benefits.  Likewise, 


with  respect  to  the  mortgage  loans,  the 
two  dominant  users  were  the  auto  and 
steel  industries  which  received  45 
percent  and  31  percent  of  the  benefits, 
respectively. 

In  light  of  the  above  evidence,  we 
determine  that  the  steel  industry  was  a 
dominant  user  of  both  the  interest 
contribution  and  the  mortgage  loan 
programs  under  Law  675/77.  [See 
section  355.43(b)(2)(iii)  of  the  Proposed 
Regulations).  Therefore,  we  determine 
that  benefits  received  by  Dalmine  under 
these  programs  are  being  provided  to  a 
specific  enterprise  or  industry  or  group 
of  enterprises  or  industries.  On  this 
basis,  we  find  Law  675/77  financing  to 
be  countervailable  to  the  extent  that  it 
is  granted  on  terms  inconsistent  vdth 
commercial  considerations. 

Un^er  the  interest  contribution 
program,  Italian  commercial  banks 
provided  loans  to  industries  designated 
under  Law  675/77.  The  interest  owed  by 
the  recipient  companies  was  partially 
offset  by  interest  contributions  from  the 
GOI.  Dalmine  received  bank  loans  with 
interest  contributions  under  Law  675/77 
which  were  outstanding  in  the  POI. 

Because  the  GOI  interest 
contributions  were  automatically 
available  when  the  loans  were  taken 
out,  we  consider  the  contributions  to 
constitute  reductions  in  the  interest 
rates  charged,  rather  than  grants  (see 
Certain  Steel  From  Italy  aX  37335). 

At  verification,  we  established  that 
Dalmine  had  repaid  each  of  the  loans  it 
received  under  this  program  in  June 
1994.  We  further  found  that  Dalmine 
had  not  yet  received  a  portion  of  the 
interest  contributions  originally  owed  to 
it  by  the  GOI  under  this  program,  due 
to  delays  in  GOI  approval  of  several 
Dalmine  internal  asset  transfers.  Finally, 
we  established  that  Dalmine  had  paid 
interest  on  each  of  the  loans  during  the 
loan  grace  periods,  contrary  to  what 
Dalmine  reported  in  its  questionnaire 
responses. 

Dalmine  argues  that  the  GOI 
terminated  the  subsidized  loan  portion 
of  this  program  in  1982,  and  that 
Dalmine  repaid  each  of  the  loans  in  June 
1994,  after  the  POI,  but  before  the 
publication  of  the  preliminary 
determination.  Consequently,  Dalmine 
contends,  no  further  benefits  can  accrue 
to  Dalmine  under  this  program. 
Therefore,  according  to  Dalmine,  the 
Department  should,  in  accordance  with 
the  Department's  policy  to  take 
program-wide  changes  into  account  in 
setting  the  duty  deposit  rate,  set 
Dalmine's  deposit  rate  for  this  program 
to  zero. 

Contrary  to  Dalmine's  assertion,  we 
determine  that  the  temiination  of  the 
subsidized  loan  portio1W)f  this  program 
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does  not  constitute  a  program-wide 
-change  as  defined  in  section 
355.50(b)(1)  of  the  Proposed 
Regulations.  Specifically,  although 
Dalmine  has  repaid  the  loans  it  received 
under  the  program,  there  could  be  other 
Italian  companies  with  loans  that  are 
still  outstanding.  Therefore,  despite 
termination  of  the  program  in  1982. 
there  may  still  be  residual  benefits 
under  the  program.  Under  our  program- 
wide  change  policy,  the  change  at  issue 
cannot  be  limited  to  individual  firms. 
Consequently,  we  determine  that  the 
"termination"  of  the  subsidized  loan 
portion  of  this  program  does  not 
constitute  a  program-wide  change.  See 
Final  Affirmative  Countervailing  Duty 
Determination  and  Countervailing  Duty 
Orders;  Certain  Welded  Carbon  Steel 
Pipe  and  Tube  Products  From  Argi»ntina 
(Argentine  Pipe).  53  FR  37619 
(September  27. 1988);  Section 
355.50(b)(1)  of  the  Proposed 
Regulations. 

Alternatively,  Dalmine  claims  that  the 
Department  should  recalculate  the 
benefits  under  this  program  to  reflect 
the  delayed  receipt  of  GOI  interest 
contributions,  as  well  as  Dalmine's 
payment  of  grace  period  interest. 

With  respect  to  the  grace  period,  we 
have  adjusted  our  calculations  to  reflect 
that  Dalmine  paid  interest  during  that 
time,  as  established  at  verification. 
However,  we  are  treating  the  interest 
contributions  as  countervailable  on  the 
date  Dalmine  made  the  corresponding 
interest  payments,  despite  any  delay  in 
receipt  by  Dalmine.  This  is  because 
Dalmine's  entitlement  to  the  interest 
contributions  was  automatic  when  it 
made  the  interest  payments.  Thus,  we 
find,  for  purposes  of  benefit  calculation, 
that  the  interest  contributions  were 
received  at  the  time  the  interest 
payments  were  made.  See  Steel  Wire 
Nails  from  New  Zealand,  52  FR  37196 
(1987). 

Under  the  mortgage  loan  program,  the 
GOI  provides  long-term  loans  at 
subsidized  interest  rates.  Dalmine 
received  financing  under  this  program 
which  was  outstanding  in  the  POL 

To  determine  whether  these  programs 
conferred  a  benefit,  we  compared  the 
effective  interest  rate  paid  by  Dalmine  to 
the  benchmark  interest  rate,  discussed 
above.  Based  on  this  comparison,  we 
determine  that  the  financing  provided 
under  these  programs  is  inconsistent 
with  commercial  considerations,  i.e.,  on 
terms  more  favorable  than  the 
benchmark  financing. 

To  calculate  the  benefit  from  these 
programs,  we  used  our  standard  long- 
term  loan  methodology  as  described  in 
section  355.49(c)(1)  of  the  Proposed 
Regulations.  We  then  divided  the 


benefit  allocated  to  the  POI  for  each 
program  by  Dalmine's  total  sales  in 
1993.  On  this  basis,  we  determine  the 
net  subsidy  from  these  programs  to  be 
0.46  percent  ad  valorem  for  all 
manufacturers,  producers,  and  exporters 
in  Italy  of  the  subject  merchandise. 
Witn  respect  to  retraining  grants 
provided  to  Dalmine  under  Law  675/77, 
it  is  the  Department's  practice  to  treat 
training  benefits  as  recurring  grants. 
[See  Certain  Steel  General  Issues 
Appendix  at  37226).  Since  the  only 
grant  reported  under  this  program  was 
received  by  Dalmine  in  1986,  any 
benefit  to  Dalmine  as  a  result  of  this 
grant  cannot  be  attributed  to  the  POI. 
Therefore,  we  determine  that  retraining 
benefits  provided  under  Law  675/77 
conferred  no  benefit  to  Dalmine  during 
the  POI. 

B.  Gmnts  Under  Law  193/64 

According  to  the  GOI,  Articles  2,  3, 
and  4  of  Law  193/84  provide  for 
subsidies  to  close  steel  plants.  As  stated 
in  Art.  20  of  Law  N.  46  of  17/2/1982, 
steel  enterprises,  including  enterprises 
producing  seamless  pipes,  welded 
pipes,  conduits  and  welded  pipes  for 
water  and  gas,  are  the  recipients  of  these 
subsidies.  As  benefits  under  this 
program  are  limited  to  the  steel 
industry,  we  determine  that  Law  193/84 
is  de  jure  specific  and,  therefore, 
countervailable. 

At  verification,  we  found  that 
Dalmine  received  an  additional  benefit 
under  this  program  not  reported  in  its 
questionnaire  responses.  We  have 
included  this  additional  benefit  in  our 
calculation  of  the  benefits  received  by 
Dalmine  under  this  program. 

To  calculate  the  benefit  during  the 
POI.  we  used  our  standard  grant 
methodology  (see  section  355.49(b)  of 
the  Proposed  Regulations).  We  then 
divided  the  benefits  attributable  to 
Dalmine  under  Law  193/84  in  the  POI 
by  Dalmine's  total  sales.  On  this  basis, 
we  determine  the  estimated  net  subsidy 
to  be  0.81  percent  ad  valorem  for  all 
manufacturers,  producers,  and  exporters 
ip  Italy  of  the  subject  merchandise. 

C.  Exchange  Rate  Guarantee  Program 

This  program,  which  was  enacted  by 
Law  796/76,  provides  exchange  rate 
guarantees  on  foreign  currency  loans 
from  the  European  Coal  and  Steel 
Community  ("ECSC")  and  The  Council 
of  European  Resettlement  Fund 
("CER").  Under  the  program,  repayment 
amounts  are  calculated  by  reference  to 
the  exchange  rate  in  effect  at  the  time 
the  loan  is  agreed  upon.  The  program 
setsB  ceiling  and  a  floor  on  repayment 
to  limit  the  effect  on  the  borrower  of 
exchange  rate  changes  over  time.  For 


example,  if  the  lire  depreciates  five 
percent  against  the  DM  (the  currency  in 
which  the  loan  is  taken  out),  borrowers 
would  normally  find  that  they  would 
have  to  repay  five  percent  more  (in  lire 
terms).  However,  under  the  Exchange 
Rate  Guarantee  Program,  the  ceiling 
would  act  to  limit  the  increased 
repayment  amount  to  two  percent. 
There  is  also  a  Ooor  in  the  program 
which  would  apply  if  the  lire 
appreciated  against  the  DM.  The  floor 
would  limit  any  windfall  to  the 
borrower. 

In  Grain-Oriented  Electrical  Steel,  the 
Department  found  this  program  to  be 
not  countervailable  because  of 
incomplete  information  regarding  the 
specificity  of  the  program.  The 
Department  stated  that,  because  the 
determination  was  reached  while 
lacking  certain  important  information, 
the  finding  of  non-countervailability 
would  not  carry  over  to  future 
investigations. 

In  this  investigation,  information 
provided  by  the  GOI  shows  that  the 
steel  industry  received  25%  of  the 
benefits  under  the  program. 
Furthermore,  at  verification,  we  found 
that  in  the  years  Dalmine  took  out  loans 
on  which  it  reseived  exchange  rate 
guarantees  under  this  program,  the  steel 
industry  received  virtually  all  the 
benefits  under  the  program.  Based  on 
this  information,  the  IDepartment 
determines  that  the  steel  industry  was  a 
dominant  user  of  exchange  rate 
guarantees  under  Law  796/76  and,  thus, 
that  benefits  received  by  Dalmine  under 
this  law  are  being  provided  to  a  specific 
enterprise  or  industry  or  group  of 
enterprises  or  industries.  [See  section 
355.43(b)(2)(iii)  of  the  Proposed 
Regulations).  Therefore,  we  determine 
that  the  exchange  rate  guarantees 
offered  under  the  program  are 
countervailable  to  the  extent  they  are 
provided  on  terms  inconsistent  with 
commercial  considerations. 

Dalmine  provided  information  that  it 
could  have  purchased  an  exchange  rate 
guarantee  from  commercial  sources. 
However,  Dalmine's  information 
pertained  to  1993,  not  to  the  period 
when  the  govermnent  guarantees  were 
provided.  The  GOI's  response  indicates 
that  commercial  exchange  rate 
guarantees  were  not  available  in  1986, 
the  year  in  which  the  loans  and  the 
guarantees  were  received.  Therefore,  we 
determine  the  benefit  to  be  the  total 
amount  of  payments  to  Dalmine  made 
during  the  POI  by  the  GOI.  (Because  the 
amount  the  government  will  pay  in  any 
given  year  will  not  be  known  until  that 
year,  benefits  can  only  be  calculated  on 
a  year-by-year  basis.)  We  divided  the 
GOI's  payments  in  1993  by  Dalmine's 


1993  total  sales.  On  this  basis,  we 
determine  the  estimated  net  subsidy 
from  this  program  to  be  0.20  percent  ad 
valorem  for  all  manufacturers, 
producers,  and  exporters  in  Italy  of  the 
subject  merchandise. 

n.  Programs  Determined  To  Be  Not 
Countervailable 

A.  1 988/89  Equity  Infusion 

In  November  1989,  Dahnine 
completed  an  equity  rights  offering 
which  allowed  existing  shareholders  to 
purchase  7  new  shares  for  every  10 
shares  they  already  owned.  The  new 
shares  were  offered  at  a  price  of  LIT  300 
per  share.  At  that  time,  ILVA  owned 
81.7  percent  of  Dalmine's  equity,  with 
the  remaining  18.3  percent  owned  by 
private  investors.  Pursuant  to  the  rights 
offering,  ILVA  subscribed  to  its  full 
allotment  of  the  new  shares  issued.  The 
remainder  of  the  new  shares  were 
purchased  by  private  shareholders.  All 
shares  were  purchased  at  LIT  300  per 
share. 

Petitioner  argues  that,  although 
Dalmine's  shares  were  nominally 
publicly  traded,  the  vast  majority  of 
Dalmine  shares  were  indirectly  owned 
by  the  GOI  and,  therefore,  shares  were 
not  purchased  in  adequate  volume  by 
private  investors  to  establish  a  valid 
benchmark.  Specifically,  petitioner 
contends  that,  in  1991,  ILVA  owned 
99.9  percent  of  Dalmine  and,  therefore. 
Dalmine's  shares  were  in  fact  not 
publicly  traded.  Consequently,  because 
essentially  no  private  purchases  were 
being  made,  the  market  price  at  the  time 
of  the  equity  infusion  cannot  serve  as  a 
valid  benchmark.  Furthermore, 
petitioner  asserts  that  it  is  highly  likely 
that  the  remaining  shares  not  purchased 
by  ILVA  were  purchased  indirectly  by 
the  GOI  through  other  holding 
companies. 

In  response  to  our  questionnaire, 
Dalmine  provided  a  list  of  all 
purchasers  of  shares  in  the  1989 
offering.  There  was  no  evidence  to 
indicate  that  the  shares  not  purchased 
by  ILVA  were  purchased  by  other 
government  controlled  or  owned 
entities,  as  petitioner  suggests. 

Moreover,  the  extent  of  ILVA's 
ownership  in  1991  is  not  relevant  to  the 
choice  of  a  benchmark  for  the  equity 
investment  in  1989. 

Therefore,  in  our  preliminarily 
determination,  we  determined  that, 
because  18.3  percent  of  the  equity 
infusion  was  purchased  by  private 
shareholders,  the  sale  of  these  shares 
provides  the  market-determined  price 
for  Dalmine's  equity.  Furthermore,  in 
accordance  with  section  355.44  (e)(1)  of 
the  Department's  Proposed  Regulations, 


we  preliminarily  determined  that  the 
equity  infusion  is  not  countervailable 
because  the  market-determined  price  for 
equity  purchased  bom  Dalmine  is  not 
less  than  the  price  paid  by  ILVA  for  the 
same  form  of  equity.  We  did  not  learn 
anything  at  verification  that  would  lead 
us  to  reconsider  our  preliminary 
determination.  Therefore,  we  continue 
to  find  that  the  equity  infusion  is  not 
countervailable. 

B.  European  Social  Fund  ("ESF")  Grants 

The  ESF  was  established  by  the  1957 
European  Economic  Community  Treaty 
to  increase  employment  and  help  raise 
worker  living  standards. 

As  described  in  Grain-Oriented 
Electrical  Steel,  the  ESF  receives  its 
funds  from  the  EC's  general  budget  of 
which  the  main  revenue  soiux»s  are 
customs  duties,  agricultural  levies, 
value-added  taxes  collected  by  the 
member  states,  and  other  member  state 
contributions. 

The  member  states  are  responsible  for 
selecting  the  projects  to  be  funded  by 
the  EC.  The  EC  then  disburses  the  grants 
to  the  member  states  which  manage  the 
funds  and  implement  the  projects. 
According  to  the  EC,  ESF  grants  are 
available  to  (1)  people  over  25  who  have 
been  unemployed  for  more  than  12 
months;  (2)  people  under  25  who  have 
reached  the  minimum  school-leaving 
age  and  who  are  seeking  a  job;  and  (3) 
certain  workers  in  rural  areas  and 
regions  characterized  by  industrial 
decline  or  lagging  development. 

The  GOI  has  stated  that  the  ESF  grants 
received  by  Italy  have  been  used  for 
vocational  training.  Certain  regions  in 
the  South  are  also  eligible  for  private 
sector  re-entry  and  retraining  schemes. 
Since  1990,  the  vocational  training 
grants  have  been  available  to 
unemployed  youths  and  long-term 
unemployed  adults  all  over  Italy, 
according  to  the  GOI.  Before  1990, 
however,  the  GOI  gave  preference  to 
certain  regions  in  Italy. 

In  Grain-Oriented  Electrical  Steel,  we 
determined  that  this  program  was  not 
regionally  specific  and  not  otherwise 
limited  to  a  specific  enterprise  or 
industry,  or  group  of  enterprises  or 
industries.  Furthermore,  we  noted  that 
to  the  extent  there  is  a  regional 
preference  [i.e.,  southern  Italy)  in  the 
distribution  of  ESF  benefits,  it  has  not 
resulted  in  a  countervailable  benefit  to 
the  production  of  the  subject 
merchandise,  which  is  produced  in 
northern  Italy. 

Information  provided  by  the  GOI  in 
this  investigation  is  consistent  with  the 
information  provided  in  Grain-Oriented 
Electrical  Steel.  Therefore,  we 
determine  that  this  program  is  not 


limited  to  a  specific  enterprise  or 
industry,  or  group  of  enterprises  or 
industries,  and  therefore,  is  not 
countervailable. 

C.  ECSC  Article  54  Loans 

Under  Article  54  of  the  1951  ECSC 
Treaty,  the  European  Commission 
provides  loans  directly  to  iron  and  steel 
companies  for  modernization  and  the 
purchase  of  new  equipment.  The  loans 
finance  up  to  50  percent  of  an 
investment  project.  The  remaining 
financing  needs  must  be  met  from  other 
sources.  The  Article  54  loan  program  is 
financed  by  loans  taken  by  the 
Commission,  which  are  then  re-lent  to 
iron  and  steel  comp)anies  in  the  member 
states  at  a  slightly  higher  interest  rate 
than  that  at  whidi  the  Commission 
obtained  them. 

Consistent  with  the  Department's 
finding  in  Grain-Oriented  Electrical 
Steel,  we  determine  that  this  program  is 
limited  to  the  iron  and  steel  industry. 
As  a  result,  loans  under  this  program  are 
specific. 

Of  the  Article  54  loans  Dalmine  had 
outstanding  during  the  POI,  some  were 
denominated  in  U.S.  dollars  and  others 
were  in  Dutch  guilders  ("NLG").  To 
determine  whether  the  loans  were 
provided  on  terms  inconsistent  with 
commercial  considerations,  we  used  the 
benchmark  interest  rates  for  the 
currencies  in  which  the  loans  were 
denominated.  That  is.  for  the  U.S.  dollar 
loans  we  used  the  average  interest  rate 
on  long-term  fixed-rate  U.S.  dollar  loans 
obtained  in  the  United  States,  as 
reported  by  the  Federal  Reserve.  For  the 
NLG  denominated  loan,  we  used  the 
average  long-term  bond  rate  for  private 
borrowers  in  the  Netherlands,  as 
reported  by  the  Organization  for 
Economic  Cooperation  and 
Development  ("OECD"). 

Because  the  interest  rates  paid  on 
Dalmine's  Article  54  loans  are  higher 
than  the  benchmark  interest  rates,  the 
Department  determines  that  loans 
provided  under  this  program  are  not 
inconsistent  with  commercial 
considerations  and.  therefore,  not 
countervailable. 

D.  J 989  Provisional  Payment  in 
Connection  With  1989  Equity  Infusion 

In  March  1989.  ILVA  made  a  payment 
to  Dalmine  in  anticipation  of  purchasing 
new  shares  in  Dalmine.  The  payment 
was  provisional  in  nature  because  EC 
authorization  of  the  capital  increase  was 
necessary  and.  if  authorization  was  not 
granted,  the  money  would  have  been 
repaid  to  ILVA.  The  capital  increase  was 
not  finalized  until  November  1989.  due 
to  delays  in  EC  approval.  At  that  time, 
the  payment  became  equity  capital. 
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Consistent  with  the  Department's 
position  in  Grain-Oriented  Electrical 
Steel,  we  determine  that  the  funds 
provided  by  ILVA  to  Dalmine  are 
countervailable. 

During  the  period  March-November 
1989,  Dalmine  had  use  of  the  money 
and  paid  no  interest  on  it.  Therefore,  we 
have  treated  the  funds  provided  by 
ILVA  to  Dalmine  as  an  interest-free 
short-term  loan  from  March  1989  to 
November  1989. 

Because  any  benefit  from  this  interest- 
free  loan  would  be  allocable  entirely  to 
1989.  no  benefit  is  attributable  to  the 
POI. 

m.  Programs  Determined  To  Be  Not 
Used 

We  established  at  veriHcation  that  the 
following  programs  were  not  used 
during  the  POI. 

1.  Preferential  IMI  Export  Financing 
Under  Uw  227/77 

2.  Preferential  Insurance  Under  Law 
227/77 

3.  Retraining  Grants  under  Law  181/89 

4.  Benefits  under  ECSC  Article  56 

Verification 

In  accordance  with  section  776(b)  of 
the  Act,  we  verified  the  information 
used  in  making  our  final  determination. 
We  followed  standard  verification 
procedures,  including  meeting  with 
government  and  company  officials, 
examination  of  relevant  accounting 
records  and  examination  of  original 
source  documents.  Our  verification 
results  are  outlined  in  detail  in  the 
public  versions  of  the  verification 
repwrts,  which  are  on  file  in  the  Central 
Records  Unit  (Room  B-099  of  the  Main 
Commerce  Building). 

Suspension  of  Liquidation 

In  accordance  with  our  affirmative 
preliminary  determination,  we 
instructed  the  U.S.  Customs  Service  to 
suspend  liquidation  of  all  entries  of 
seamless  pipe  from  Italy,  which  were 
entered  or  withdrawn  from  warehouse 
for  consumption,  on  or  after  November 
28,  1994,  the  date  our  preliminary 
determination  was  published  in  the 
Federal  Register.  This  final 
countervailing  duty  determination  was 
aligned  with  the  final  antidumping  duty 
determination  of  seamless  pipe  from 
Italy,  pursuant  to  section  606  of  the 
*  Trade  and  Tariff  Act  of  1984  (section 
705(a)(1)  of  the  Act). 

Under  article  5,  paragraph  3  of  the 
GATT  subsidies  Code,  provisional 
measures  cannot  be  imposed  for  more 
than  120  days  without  a  final 
affirmative  determination  of 
subsidization  and  injury.  Therefore,  we 
instructed  the  U.S.  Customs  Service  to 


discontinue  the  suspension  of 
liquidation  on  the  subject  merchandise 
entered  on  or  after  March  28. 1995.  but 
to  continue  the  suspension  of 
liquidation  of  all  entries,  or  withdrawals 
from  warehouse,  for  consumption  of  the 
subject  merchandise  between  November 
28,  1994,  and  March  27,  1995.  We  will 
reinstate  suspension  of  liquidation 
under  section  703(d)  of  the  Act,  if  the 
rrC  issues  a  final  affirmative  injury 
determination,  and  will  require  a  cash 
deposit  of  estimated  countervailing 
duties  for  such  entries  of  merchandise 
in  the  amounts  indicated  below. 

Seamless  Pipe 

Country-Wide  Ad  Valorem  Rate  1.47 
percent. 

ITC  Notification 

In  accordance  with  section  705(c)  of 
the  Act,  we  have  notified  the  ITC  of  our 
determination.  The  ITC  will  make  its 
determination  whether  these  imports 
materially  injure,  or  threaten  injury  to, 
a  U.S.  industry  within  45  days  of  the 
publication  of  this  notice.  If  the  ITC 
determines  that  material  injury  or  threat 
of  material  injury  does  not  exist,  the 
proceeding  will  be  terminated  and  all 
securities  posted  as  a  result  of  the 
suspension  of  liquidation  will  be 
refunded  or  cancelled.  However,  if  the 
ITC  determines  that  material  injury  or 
threat  of  material  injury  does  exist,  the 
Department  will  issue  a  countervailing 
duty  order. 

Return  of  Destruction  of  Proprietary 
Information 

This  notice  serves  as  the  only 
reminder  to  parties  subjact  to 
Administrative  Protective  Order  (APO) 
of  their  responsibility  concerning  the 
retiuTi  or  destruction  of  proprietary 
information  disclosed  under  APO  in 
accordance  with  19  CFR  355.34(d). 
Failure  to  comply  is  a  violation  of  the 
APO. 

This  determination  is  published 
pursuant  to  section  705(d)  of  the  Act 
and  19  CFR  355.20(a)(4). 

Dated  June  12,  1995. 
Susan  G.  Essennan, 

Assistant  Secretary  for  Import 

Administration. 

IFR  Doc.  95-14934  Filed  6-16-95;  8:45  am] 

BILUNO  CODE  351(M>S-P 


Export  Trade  Certificate  of  Review 

ACTION:  Correction  for  Notice  of 
Application. 

"In  the  Notice  of  Application  for  a 
Certificate  of  Review  for  United 
Products  of  America,  Inc.,  Application 


No.  95-00004,  which  was  printed  in  the 
Federal  Register  on  June  7,  1995,  page 
30064,  No.  109,  Vol  60,  the  -  Date 
Deemed  Submitted  was  incorrectly 
listed  as  April  30, 1995.  In  fact. 
Application  No.  95-00004  was  deemed 
submitted  on  May  30.  1995,  not  April 
30." 

Dated:  June  30. 1995. 
W.  Dawn  Bud>y, 

Director,  Office  of  Export  Trading  Company 

Affairs. 

[FR  Doc.  95-14892  Filed  6-16-95;  8:45  am] 

BILUNG  CODE  3S1»-2S-^ 


U.S.  Automotive  Parts  Advisory 
Committee;  Closed  Meeting 

AGENCY:  International  Trade 
Administration.  Commerce. 
ACTION:  Closed  meeting  of  U.S. 
Automotive  Parts  Advisory  Committee. 

SUMMARY:  The  U.S.  Automotive  Parts 
Advisory  Committee  (the  "Committee") 
advises  U.S.  Government  officials  on 
matters  relating  to  the  implementation 
of  the  Fair  Trade  in  Auto  Parts  Act  of 
1988.  The  Committee:  (1)  Reports 
annually  to  the  Secretary  of  Commerce 
on  barriers  to  sales  of  U.S. -made  auto 
parts  and  accessories  in  Japanese 
markets;  (2)  assists  the  Secretary  in 
reporting  to  the  Congress  on  the 
progress  of  sales  of  U.S. -made  auto  parts 
in  Japanese  markets,  including  the 
formation  of  long-term  suppHer 
relationships;  (3)  reviews  and  considers 
data  collected  on  sales  of  U.S.-made 
auto  parts  to  Japanese  markets;  (4) 
advises  the  Secretary  during 
consultations  with  the  Government  of 
Japan  on  these  issues;  and  (5)  assists  in 
establishing  priorities  for  the 
Department's  initiatives  to  increase 
U.S.-made  auto  parts  sales  to  Japanese 
markets,  and  otherwise  provide 
assistance  and  direction  to  the  Secretary 
in  carrying  out  these  initiatives.  At  the 
meeting,  committee  members  will 
receive  briefings  on  the  status  of 
ongoing  consultations  with  the 
Government  of  Japan  and  will  discuss 
specific  trade  and  sales  expansion 
programs  related  to  U.S.-Japan 
automotive  parts  policy. 
DATE  AND  LOCATION:  The  meeting  will  be 
held  on  June  27,  1995  from  10:00  a.m. 
to3:00  p.m.  at  the  U.S.  Department  of 
Commerce  in  Washington,  D.C. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Robert  Reck,  Office  of  Automotive 
Affairs,  Trade  Development,  Room 
4036,  Washington,  D.C.  20230. 
telephone:  (202)  482-1418. 
SUPPt.EMENTARY  INFORMATION:  The 
Assistant  Secretary  for  Administration, 


with  the  concurrence  of  the  General 
Counsel  formally  determined  on  July  5. 
1994,  pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Act,  as  amended,  that 
the  series  of  meetings  or  portions  of 
meetings  of  the  Committee  and  of  any 
subcommittee  thereof,  dealing  with 
privileged  or  confidential  commercial 
information  may  be  exempt  from  the 
provisions  of  the  Act  relating  to  open 
meeting  and  public  participation  therein 
because  these  items  are  concerned  with 
matters  that  are  within  the  purview  of 
5  U.S.C.  552b  (c)(4)  and  (9)(B).  A  copy 
of  the  Notice  of  [determination  is 
available  for  public  inspection  and 
copying  in  the  Department  of  Commerce 
Records  Inspection  Facility,  Room  6020, 
Main  Commerce. 

Dated:  June  13. 1995. 
Henry  P.  Nfisisco, 

Director,  Office  of  Automotive  Affairs. 

|FR  Doc.  95-14893  Filed  &-16-95;  8:45  am] 

BH-UNO  CODE  3610-OR-P 


National  Oceanic  and  Atmospheric 
Administration 


p.D.  060895B] 

New  England  Recovery  Plan 
Implementation  Team  Meeting 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

action:  Public  meeting. 

SUMMARY:  The  New  England  Recovery 
Plan  Implementation  Team  (Team)  for 
the  Northern  Right  Whale  and 
Humpback  Whale  Recovery  Plans  will 
hold  a  1-day  public  meeting  to  consider 
whale  recovery  plan  implementation 
actions,  particularly  for  the  northern 
right  whale. 

DATES:  The  meeting  will  begin  on 
Thursday,  July  13, 1995.  at  9:15  a.m. 
ADDRESSES:  The  Team  meeting  will  be 
held  at  the  Stellwagen  Bank  National 
Marine  Sanctuary  Office,  14  Union 
Street,  Plymouth,  MA  02360;  telephone 
(508)  747-1691. 

FOR  FURTHER  INFORMATION  CONTACT: 
Douglas  Beach,  (508)  281-9254. 
SUPPLEMENTARY  INFORMATION:  The  Team 
is  made  up  primarily  of  representatives 
from  state  and  Federal  agencies  from 
New  England  that  are  identified  in  each 
of  the  recovery  plans  as  having  a  role  in 
recovery  of  these  two  species.  The  July 
13, 1995,  Team  meeting  will  focus 
primarily  on  the  northern  right  whale 
and  include  a  discussion  on  vessel 
interaction  and  gear  conflicts  with 
whales,  whale  watching  issues  and 


critical  habitat  locations  along  the  New 
England  coast. 

Dated:  June  12. 1995. 
William  W.  Fox,  Jr., 
Director,  Office  of  Protected  Resources, 
National  Marine  Fisheries  Service. 
IFR  Doc.  95-14831  Filed  &-16-95;  8:45  am) 

BILLING  CODE  3S10-22-F 

P.D.  060995A] 

Endangered  Species;  Permits 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Issuance  of  permit  962  and 

modification  3  to  permit  802. 

SUMMARY:  Notice  is  hereby  given  that 
NMFS  issued  Permit  962  to  Carlos  Diez 
and  Robert  van  Dam  (P509B),  and 
Modification  3  of  Permit  802  to  Dr. 
Andre  Landry  (P512),  to  take  listed  sea 
turtles  for  the  purpose  of  scientific 
research,  subject  to  certain  conditions 
set  forth  therein. 

ADDRESSES:  The  applications,  permits, 
and  related  documents  are  available  for 
review  by  appointment  in  the  following 
offices: 

Office  of  Protected  Resources,  F/PR8. 
NMFS.  1315  East-West  Hwry.,  Room 
13307.  Silver  Spring,  MD  20910-3226 
(301-713-1401);  and 

Director,  Southeast  Region,  NMFS. 
NOAA  9721  Executive  Center  Drive,  St. 
Petersburg.  FL  33702-2432  (813-893- 
3141). 

SUPPLEMENTARY  INFORMATION:  Notice 
was  published  on  April  14.  1995  (60  FR 
19025)  that  an  application  had  been 
filed  by  Carlos  Diez  of  the  University  of 
Central  Florida  and  Robert  van  Dam  of 
Scripps  Institute  of  Oceanography 
(P509B),  to  take  listed  hawksbill  sea 
turtles  (Eretmochelys  imbricata)  and 
listed  green  sea  turtles  (Chelonia  mydas) 
for  habitat  and  population  studies  as 
authorized  by  the  Endangered  Species 
Act  of  1973  (ESA)  (16  U.S.C.  1531- 
1543)  and  NMFS  regulations  governing 
listed  fish  and  wildlife  permits  (50  CFR 
parts  217-222).  The  applicants  propose 
to  capture  by  hand  200  listed  hawksbill 
and  20  listed  green  sea  turtles  in  the 
waters  off  of  Mona  and  Monito  islands, 
Puerto  Rico  (18"'05'  N,  67054'  W),  to  be 
examined,  photographed,  measured, 
tagged,  and  released.  Some  of  these 
turtles  may  be  lavaged,  have  blood 
samples  taken,  or  have  time  depth 
recorders  attached.  On  May  31. 1995,  as 
authorized  by  the  ESA,  NMFS  issued 
Permit  962  for  the  above  research. 

On  June  9, 1995,  NMFS  issued 
Modification  3  to  Permit  802  to  Dr. 


Andre  Landry  of  Texas  A&M  University 
(P512)  to  allow  netting  of  sea  turtles  in 
up  to  12  ft  (3.7  m)  of  water  in  the  Gulf 
of  Mexico. 

Issuance  of  this  permit  and 
modification,  as  required  by  the  ESA, 
was  based  on  a  finding  that  such  permit 
and  modification:  (1)  Were  applied  for 
in  good  faith;  (2)  will  not  operate  to  the 
disadvantage  of  the  listed  species  which 
are  the  subject  of  this  permit  and 
modification;  (3)  are  consistent  with  the 
purposes  and  policies  set  forth  in 
section  2  of  the  ESA.  This  permit  and 
modification  were  also  issued  in 
accordance  with  and  are  subject  to  50 
CFR  parts  217-222,  NMFS  regulations 
governing  listed  species  permits. 

Dated:  June  12,  1995. 
Russell  J.  Bellmer. 

Chief,  Endangered  Species  Division,  Office 
of  Protected  Resources.  National  Marine 
Fisheries  Service. 
IFR  Doc.  95-14830  Filed  6-16-95;  8:45  am) 
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DEPARTMENT  OF  EDUCATION 
[CFDA  No.:  84.316] 

Native  Hawaiian  Higher  Education 
Program 

Notice  inviting  applications  for  new 
awards  for  fiscal  year  (FY)  1995. 

Purpose  of  Program:  to  provide  direct 
grants  for  a  program  of  baccalaureate 
and  postbaccalaureate  fellowship 
assistance  to  Native  Hawaiian  students. 
Program  activities  may  include — (a)  full 
or  partial  fellowship  support  for  Native 
Hawaiian  students  enrolled  at  two-or 
four- year  degree  granting  institutions  of 
higher  education  with  awards  to  be 
baised  on  academic  potential  and 
financial  need;  and  (b)  full  or  partial 
fellowship  support  for  Native  Hawaiian 
students  enrolled  at  postbaccalaureate 
degree  granting  institutions  of  higher 
education  with  priority  given  to 
providing  fellowship  support  for 
professions  in  which  Native  Hawaiians 
are  underrepresented  and  with 
fellowship  awards  to  be  based  on 
academic  potential  and  financial  need; 
(c)  counseling  and  support  services  for 
students  receiving  fellowship  assistance 
under  this  program:  (d)  college 
preparation  and  guidance  counseling  at 
secondary  school  level  for  students  who 
may  be  eligible  for  fellowship  support 
under  this  program;  (e)  appropriate 
research  and  evaluation  of  the  activities 
authorized  under  this  program;  and  (f) 
implementation  of  faculty  development 
programs  for  the  improvement  and 
matriculation  of  Native  Hawaiian 
students. 
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This  program  supports  the  National 
Education  Goals  that  every  adult 
American  will  be  literate  and  will 
possess  the  knowledge  and  skills 
necessary  to  compete  in  a  global 
economy  and  exercise  the  rights  and 
responsibilities  of  citizenship;  and  that 
the  Nation's  teaching  force  will  have 
access  to  programs  for  the  continued 
improvement  of  their  professional  skills 
and  the  opportunity  to  acquire  the 
knowledge  and  skills  needed  to  instruct 
and  prepare  all  American  students  for 
the  next  century. 

SUPPLEMENTARY  INFORMATION:  This 
program  is  authorized  by  section  9206 
of  the  Elementary  and  Secondary 
Education  Act  of  1965  (ESEA).  as 
amended  by  section  101  of  the 
Improving  America's  Schools  Act  of 
1994.  Pub.  L.  103-382.  enacted  October 
20. 1994.  to  be  codified  at  20  U.S.C. 
7906. 

Eligible  Applicants:  Native  Hawaiian 
private  nonprofit  educational 
organizations  or  educational  entities 
with  experience  in  developing  or 
operating  Native  Hawaiian  programs  or 
programs  of  instruction  conducted  in 
the  Native  Hawaiian  language  are 
eligible,  as  defined  in  section  9212  of 
the  ESEA. 

Deadline  for  Transmittal  of 
Applications:  July  28, 1995. 

Deadline  for  Intergovernmental 
Beview:  August  14,1995. 

Applications  Available:  June  19. 1995. 

Available  Funds:  From  $1,000,000  to 
$1,400,000. 

Estimated  Range  of  Awards:  Up  to 
$1,400,000. 

Estimated  Average  Size  of  Awards: 
$467,000. 

Estimated  Number  of  Awards:  2-4. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  Up  to  60  months. 

Applicable  Regulations:  This  program 
is  governed  by  sections  9206  and  9212 
of  the  ESEA  and  the  Education 
Department  General  Administrative 
Regulations  (EDGAR)  in  34  CFR  Parts 
74.  75.  77.  79. 80.  81. 82. 85. and  86. 

Selection  Criteria:  In  evaluating 
applications  for  grants  under  this 
program,  the  Secretary  uses  the 
selection  criteria  in  EDGAR.  34  CFR 
75.210. 

These  regulations  provide  that  the 
Secretary  may  aweird  up  to  100  points 
for  the  selection  criteria,  including  a 
reserved  15  points.  For  this  competition, 
the  Secretary  distributes  the  15  points  as 
follows:  

Plan  of  Operation  (34  CFR 
75.210(b)(3)).  Ten  points  are  added  to 
this  criterion  for  a  possible  total  of  25 
points. 


Quality  of  Key  Personnel  (34  CFR 
75.210(b)(4)).  Three  points  are  added  to 
this  criterion  for  a  possible  total  of  10 
points. 

Adequacy  of  Resources  (34  CFR 
75.210(b)(7)).  Two  points  are  added  to 
this  criterion  for  a  possible  total  of  5 
points. 

FOR  APPLICATIONS  OR  INFORMATION 
CONTACT:  Karen  VV.  Johnson,  U.S. 
Department  of  Education,  600 
Independence  Avenue,  S.W.,  (Portals. 
Suite  C-80)  Washington,  D.C.  20202- 
5329.  The  Department  encourages  you 
to  FAX  requests  for  this  application  to 
(202)  260-7615.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 

Information  about  the  Department's 
funding  opportunities,  including  copies 
of  application  notices  for  discretionary 
grant  competitions,  can  be  viewed  on 
the  Department's  electronic  bulletin 
board  (ED  Board),  telephone  (202)  260- 
9950;  or  on  the  Internet  Gopher  Server 
at  GOPHER.ED.GOV  (under 
Announcements.  Bulletins,  and  Press 
Releases).  However,  the  official 
application  notice  for  a  discretionary 
grant  competition  is  the  notice 
published  in  the  Federal  Register. 

Program  Authority:  20  U.S.C.  7905  SEC. 
9206. 

Dated:  June  5,  1995. 
David  A.  Longanecker, 

Assistant  Secretary  for  Postsecorxdary 

Education. 

|FR  Doc.  95-14917  Filed  6-16-95;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Financial  Assistance  Award  (Grant) 

AGENCY:  U.S.  Department  of  Energy 

(DOE). 

ACTION:  Grant  solicitation  awards  for 

laser  fusion  research  applications. 

SUMMARY:  Pursuant  to  10  CFR  600.15, 
the  U.S.  DOE  announces  that  it  plans  to 
conduct  a  technically  competitive 
solicitation  for  basic  research 
experiments  in  high  energy  density  and 
laser  matter  interaction  studies  at  the 
National  Laser  Users'  Facility  (NLUF) 
located  at  the  University  of  Rochester 
Laboratory  for  Laser  Energetics  (UR/ 
LLE).  Grant  Solicitation  No.  DE-PS03- 
96SF20761.  Universities  or  other  higher 
education  institutions,  private  sector 
not-for-profit  organizations,  or  other 
entities  are  invited  to  submit  grant 
applications.  The  total  amount  of 


funding  expected  to  be  available  for  the 
Fiscal  Year  1996  (FY96)  program  cycle 
is  $700,000.  Multiple  awards  are 
anticipated. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  H.  Solomon.  Contracting  Officer, 
DOE  Oakland  Operations  Office,  1301 
Clay  Street,  Room  700N,  Oakland,  CA 
94612-5208.  (510)  637-1865. 
SUPPLEMENTARY  INFORMATION:  Interested 
parties  can  obtain  a  3V/'  computer 
floppy  disk  of  the  solicitation  document 
by  submitting  a  written  request;  specify 
WordPerfect  5.0  for  DOS  Microsoft 
Word  5.0  for  Macintosh.  The  solicitation 
document  contains  all  the  information 
relative  to  this  action  for  prospective 
applicants.  The  solicitation  is  targeted 
for  release  in  June  1995. 

The  actual  work  to  be  accomplished 
will  be  determined  by  the  experiments 
and  diagnostic  techniques  that  are 
selected  for  award.  Proposed 
experiments  and  diagnostic  techniques 
will  be  evaluated  through  scientific  peer 
review  against  predetermined, 
published  and  available  criteria.  Final 
selection  will  be  made  by  the  DOE.  It  is 
anticipated  that  multiple  grant  will  be 
awarded  within  available  funding.  The 
Unique  resources  of  the  NLUF  are 
available  to  scientists  for  state-of-the-art 
experiments  primarily  in  the  area  of 
interial  confinement  fusion  (ICF)  and 
related  plasma  physics.  Other  areas 
such  as  spectroscopy  of  highly  ionized 
atoms,  laboratory  astrophysics, 
fundamental  physics,  materials  science, 
and  biology  and  chemistry  will  be 
considered  on  a  secondary  basis. 

The  LLE  was  established  in  1970  to 
investigate  the  interaction  of  high  power 
lasers  with  matter.  Available  at  the  LLE 
for  NLUF  researchers  is  the  upgraded 
OMEGA  LASER,  a  30  kj  UV  60  beam 
laser  system  (at  0.35  um)  suitable  for 
"direct-drive  ICF  implosions,  and  the 
Glass  Development  Laser  (GDL),  a  1 
trillion  watt,  single  beam  prototype  for 
the  OMEGA  (at  0.35um).  The  systems 
are  suitable  for  a  variety  of  experiments 
including  laser-plasma  interactions  and 
atomic  spectroscopy.  The  NLUF 
program  for  FY96  is  to  concentrate  on 
experiments  that  can  be  done  with  the 
OMEGA  laser  at  the  University  of 
Rochester  and  development  of 
diagnostic  techniques  suitable  for  the 
OMEGA  system.  Measurements  of  the 
laser  coupling,  laser-plasma 
interactions,  core  temperature,  and  core 
density  are  needed  to  determine  the 
characteristics  of  the  target  implosions. 
Diagnostic  techniques  could  include 
either  new  instrumentation, 
development  of  analysis  tools,  or 
development  of  targets  that  are 
applicable  for  30  kJ  implosions. 


Additional  information  about  the 
facilities  and  potential  collaboration  at 
the  NLUF  can  be  obtained  from:  Dr. 
James  Knauer,  Manager,  National  Laser 
User's  Facility,  University  of  Rochester/ 
LLE.  250  East  River  Road.  Rochester,  NY 
14623. 

Issued  in  Oakland,  CA  May  23, 1995. 
loan  MacTusky, 

Chief,  Financial  Assistance  Branch,  Program 
Acquisition  and  Assistance  Division. 
|FR  Doc.  95-14914  Filed  6-16-95;  8:45  am) 
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Federal  Energy  Regulatory 
Commission 

Cultural  Resources  Industry  Outreach 
Training  Course 

June  13, 1995. 

The  Office  of  Pipeline  Regulation 
(OPR)  staff  will  convene  another  session 
of  its  cultural  resources  compliance 
training  course  on  September  14, 1995. 
We  are  holding  this  course  so  that 
additional  members  of  the  regulated 
pipeline  industry  and  interested 
individuals  and  organizations  can  gain 
an  understanding  of: 

•  how  the  Commission  gives  the 
industry  and  the  public  an  opportunity 
to  assist  the  Commission  in  meeting  its 
responsibilities  under  the  National 
Historic  Preservation  Act  (NHPA)  and 
other  historic  preservation  laws  and 
regulations;  and 

•  what  cultural  resources  information 
the  industry  needs  to  file  with  the 
Commission  before  and  after  the  - 
Commission  issues  a  certificate. 

We  encourage  interested 
organizations  and  the  public  to  take 
advantage  of  this  course. 

The  course  will  include  the  following 
topics: 

•  Objectives  and  requirements  of  the 
Commission  regarding  compliance  with 
§  106  of  the  NHPA  and  related  historic 
preservation  laws; 

•  Guidance  for  reporting  on  cultural 
resources  investigations; 

•  Definition  ofcultural  resources 
terms  used  by  the  Commission  in  the 
compliance  process;  and 

•  Efficient  strategies  for  planning  and 
conducting  cultural  resources 
investigations. 

The  one-day  training  course  will  be 
held  at  the  Embassy  Suites  Denver 
Southeast,  7525  East  Hampden  Avenue. 
Denver,  Colorado  80231.  For  hotel 
reservations,  call  (303)  696-6644  by 
August  31,  1995  and  identify  yourself  as 
a  cultural  resources  seminar  attendee. 

The  OPR  staff  and  Foster  Wheeler 
Environmental  Corporation,  the 
Commission's  environmental  support 


contractor,  will  conduct  the  training. 
There  is  no  fee  for  the  course,  but  you 
must  pre-register. 

Additional  outreach  training  may  be 
offered  later  this  year  and  in  1996  based 
on  the  level  of  interest.  If  you  would 
like  to  attend  the  September  14,  1995 
session,  or  indicate  your  preference  for 
other  courses  and  locations,  please  call 
the  telephone  number  listed  below  to 
obtain  a  pre-registration  form.'  Because 
space  is  limited,  please  mail  or  fax  the 
registration  form  within  15  days  of 
publication  of  this  notice  to:  Ms.  Donna 
Connor,  Foster  Wheeler  Environmental 
Corporation.  470  Atlantic  Avenue. 
Boston.  MA  02210.  Telephone:  (617) 
542-8805.  FAX:  (617)  695-1587. 

You  will  receive  confirmation  of  pre- 
registration  and  additional  information 
before  the  Commission's  training 
course. 
Lois  D.  CasheU, 
Secretary. 

IFR  Doc.  95-14860  Filed  6-16-95:  8:45  am) 
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[Docket  No.  EG95-6S-000,  et  al.] 

North  America  Energy  Services 
Company,  et  al.  Electric  Rate  and 
Corporate  Regulation  FiHngs 

June  12. 1995. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  North  American  Energy  Services 

IDocket  No.  EG95-56-0001 

On  June  7, 1995,  North  American 
Energy  Services  Company,  a 
Washington  corporation  ("Applicant"), 
with  its  principal  executive  office  at 
Issaquah,  Washington,  filed  with  the 
Federal  Energy  Regulatory  Commission 
an  application  for  determination  of 
exempt  wholesale  generator  status 
pursuant  to  Part  365  of  the 
Commission's  regulations  (the 
"Application"). 

Applicant  has  entered  into  an 
operation  and  maintenance  subcontract 
with  Cortes  Operating  Company,  S.A.  de 
C.V.,  a  company  organized  under  the 
laws  of  Honduras,  to  operate  and 
maintain  an  80-megawatt  fuel  oil-fired, 
electric  generating  plant  located  near 
Puerto  Cortes,  Honduras  (the  "Project"). 
Project  facilities  also  include  a  heavy 
fuel  line,  fuel  storage  tanks  and  a  138- 
kV  transmission  line  that  is  owned  by 
Empresa  Nacional  De  Energia  Electrica, 
a  Honduran  utility.  The  Project 


'  The  registration  form  referenced  in  this  notice 
is  not  being  printed  in  the  Federal  Begister.  Copies 
of  the  form  were  sent  to  those  receiving  this  notice 
in  the  mail. 


commenced  generating  electric  power 
during  May  1994. 

Comment  date:  July  3, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

2.  Midwest  Power  S3wtems  Inc. 

(Docket  No.  EL95-51-0001 

Take  notice  that  on  June  1, 1995, 
Midwest  Power,  a  division  of  Midwest 
Power  Systems  Inc.  (Midwest  Power), 
filed  a  Petition  for  Declaratory  Order 
pursuant  to  Rule  207(a)(2)  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  Midwest  requests  the 
Commission  to  rule  on  the 
constitutionality  of  Iowa  Code 
§§476.41-.45. 

Comment  date:  July  13, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Texican  Energy  Ventures,  Inc. 

IDocket  No.  ER94-1 362-001) 

Take  notice  that  on  June  1,  1995. 
Texican  Energy  Ventures,  Inc.  (Texican) 
filed  certain  information  as  required  by 
the  Commission's  July  25, 1994,  order  in 
Docket  No.  ER94-1 362-000.  Copies  of 
Texican's  informational  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 

4.  CLP  Hartford  Sales,  L.L.C 

IDocket  No.  ER95-393-0021 

Take  notice  that  on  May  24, 1995. 
CLP  Hartford  Sales.  L.LC.  (CLP 
Hartford)  filed  certain  information  as 
required  by  the  Commission's  February 
22, 1995,  order  in  Docket  No.  ER95- 
393-002.  Copies  of  CLP  Hartford's 
informational  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

5.  Potomac  Electric  Power  Company 

[Docket  No.  ER95-54  3-000) 

Take  notice  that  on  May  3, 1995, 
Potomac  Electric  Power  Company 
submitted  a  further  revised  explanation 
of  Pepco's  treatment  of  the  cost  of 
emission  allowances  in  its  coordination 
rates  in  compliance  with  Order  No.  579. 

Comment  date:  June  26. 1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Vermont  Electric  Power  Company, 
Inc. 

[Docket  No.  ER95-741-000I 

Take  notice  that  Vermont  Electric 
Power  Company.  Inc.  on  June  8.  1995. 
tendered  for  filing  an  amendment  in  the 
above-referenced  docket. 
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Comment  date:  June  26.  1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Boston  Edison  Company 

IDocket  Nos.  ER95-773-000.  ER95-774-<X)0 
and  ER95-775-O001 

Take  notice  that  on  June  7,  1995 
Boston  Edison  Company  tendered  for 
filing  a  corrected  version  of  Revised 
Original  Page  No.  of  Schedule  II  of 
FERC  Electric  Tariff,  Original  Volume 
No.  6,  Power  Sales  and  Exchange  Tariff. 

Comment  date:  June  26.  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Northern  Indiana  Public  Service 
Commpany 

[Docket  No.  ER95-842-0001 

Take  notice  that  on  May  24, 1995 
Northern  Indiana  Public  Service 
Company  (Northern)  tendered  for  filing 
an  Addendum  to  the  Interchange 
Agreement  Between  Northern  Indiana 
Public  Service  Company  and  Rainbow 
Energy  Marketing  Corporation. 

The  Addendum  specifies  the 
treatment  of  emissions  allowance  costs 
included  as  out-of-pocket  costs  for  sales 
by  Northern. 

Copies  of  this  filing  have  been  sent  to 
Rainbow  Energy  Marketing  Corporation 
and  the  Indiana  Utility  Regulatory 
Commission. 

Comment  date:  June  26,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  CNB/OIympic  Gas  Services 

(Docket  No.  ER95-964-000I 
Take  notice  that  on  June  2,  1995, 

CNB/Olympic  Gas  Services  tendered  for 

filing  additional  information  to  its  April 

27, 1995  filing  in  the  above-referenced 

docket. 
Comment  date:  June  23,  1995,  in 

accordance  with  Standard  Paragraph  E 

at  the  end  of  this  notice. 

10.  Florida  Power  &  Light  Company 

(Docket  No.  ER95-11 20-000) 

Take  notice  that  on  May  30, 1995, 
Florida  Power  &  Light  Company  (FPL) 
tendered  for  filing  proposed  Service 
Agreements  with  the  City  of  St.  Cloud 
for  transmission  service  under  FPL's 
Transmission  Tariff  Nos.  2  and  3. 

FPL  requests  that  the  proposed 
Service  Agreements  be  permitted  to 
become  effective  on  June  1, 1995,  or  as 
soon  thereafter  as  practicable. 

FPL  states  that  this  filing  is  in 
accordance  with  Section  35  of  the 
Commission's  regulations. 

Comment  date:  June  26.  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


11.  Carolina  Power  &  Light  Company 

(Docket  No.  ER95-11 39-000] 

Take  notice  that  on  May  31, 1995. 
Carolina  Power  &  Light  Company, 
tendered  for  filing  an  application  for 
approval  of  the  rate  of  return  on  equity 
to  be  effective  under  the  Power 
Coordination  Agreement  between 
Carolina  Power  &  Light  Company  and 
North  Carolina  Electric  Membership 
Corporation. 

Comment  date:  June  26.  1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Northern  Indiana  Public  Service 
Company 

(Docket  No.  ER95-1 140-000] 

Take  notice  that  on  May  31. 1995. 
Northern  Indiana  Public  Service 
Company,  tendered  for  filing  an 
Interchange  Agreement  between 
Northern  Indiana  Public  Service 
Company  and  Stand  Energy 
Corporation. 

The  Interchange  Agreement  allows  for 
General  Purpose  transactions  and 
Negotiated  Capacity  transactions. 
General  Purpose  transactions  are 
economy  based  energy  transactions 
which  may  be  made  available  from  the 
supplying  party's  resources  from  time  to 
time.  Negotiated  Capacity  transactions 
provide  capacity  and  energy  to  the 
buyer,  customized  to  the  specific  needs 
at  the  time  of  the  reservation. 

Copies  of  this  filing  have  been  sent  to 
Stand  Energy  Corporation  and  to  the 
Indiana  Utility  Regulatory  Commission. 

Comment  date:  June  26,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Central  Power  and  Light  Company 

(Docket  No.  ER95-n41-000] 

Take  notice  that  on  May  31, 1995, 
Central  Power  and  Light  Company 
(CPL),  submitted  for  filing  an 
unexecuted  Transmission  Service 
Agreement,  dated  May  31, 1995. 
between  CPL  and  Rio  Grande  Electric 
Cooperative,  Inc.  (Rio  Grande).  Under 
the  TSA,  CPL  will  provide  wheeling 
service  to  Rio  Grande  which  will  permit 
Rio  Grande  to  substitute  West  Texas 
Utilities  Company  as  the  full- 
requirements  supplier  for  Rio  Grande 
load  currently  served  by  CPL. 

CPL  requests  an  effective  date  of  June 
1,  1995  and,  accordingly,  seeks  waiver 
of  the  Commission's  notice 
requirements.  Copies  of  this  filing  were 
served  upon  Rio  Grande  and  the  Public 
Utility  Commission  of  Texas. 

Comment  date:  June  26,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


14.  The  Washington  Water  Power 
Company 

(Docket  No.  ER95-1 142-000] 

Take  notice  that  on  May  31, 1995,  The 
Washington  Water  Power  Company 
(WWP).  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
pursuant  to  18  CFR  35.13.  a  Notice  of 
Cancellation  concerning  Rate  Schedule 
FERC  No.  185.  Effective  July  31. 1995 
the  capacity  and  energy  sales  agreement 
between  WWP  and  the  Public  Utility 
District  No.  1  of  Pen  Oreille  County 
(Pend  Oreille)  is  canceled. 

Comment  date:  June  26, 1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Western  Resources,  Inc. 

(Docket  No.  ER95-1 150-000] 

Take  notice  that  on  June  1. 1995. 
Western  Resources,  Inc.  (Western 
Resources),  tendered  for  filing  a  change 
in  Service  Agreement  No.  2  under  its 
FERC  Electric  Tariff,  Original  Volume 
No.  1 .  Western  Resources  states  that  the 
change  is  to  amend  Exhibit  A  to  the 
Transmission  Service  Agreement 
between  Western  Resources  and  the  City 
of  Fredonia.  Kansas  to  reflect  increase 
contract  capacity. 

Copies  of  this  filing  were  served  upon 
the  City  of  Fredonia  and  the  Kansas 
Corporation  Commission. 

Comment  date:  June  26, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Central  Illinois  Public  Service 
Company 

(Docket  No.  ER95-1151-000] 

Take  notice  that  on  June  1,  1995. 
Central  Illinois  Public  Service  Company 
(CIPS),  submitted  service  agreements 
establishing  ten  new  customers  under 
CIPS'  Rate  Schedule  for  Sales  of  Next 
Hour  Interruptible  Energy.  Next-Hour 
Non-Interruptible  Energy  and  Next  Hour 
Firm  Wheeling  Service  (Rate  Schedule 
HSW). 

CIPS  requests  an  effective  date  of  May 
15, 1995  for  the  ten  service  agreements, 
and,  accordingly,  seeks  waiver  of  the 
Commission's  notice  requirements. 
Copies  of  this  filing  were  served  upon 
the  ten  customers  and  the  Illinois 
Commerce  Commission. 

Comment  date:  June  26, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Florida  Power  Corporation 

(Docket  No.  ER95-1 152-000] 

Take  notice  that  on  June  1.  1995, 
Florida  Power  Corporation,  tendered  for 
filing  an  amendment  to  its  interchange 
contract  with  Alabama  Electric 
Cooperative,  Inc..  pursuant  to  which  the 


parties  have  agreed  to  the  interchange  of 
Backup  Interchange  Service  and 
Opportunity  Sales  Interchange  Service. 
Florida  Power  requests  that  the 
amendment  become  effective  on  August 
1,  1995. 

Comment  date:  June  26. 1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Kentucky  Utilities  Company 

IDocket  No.  ER95-1 1 53-000] 

Take  notice  that  on  June  1.  1995, 
Kentucky  Utilities  Company  filed  Letter 
Agreements  providing  for  power  sales 
between  itself  and  Louis  Dreyfus 
Electric  Power  Inc.  and  Electric 
Clearinghouse.  Inc.  KU  requests  waiver 
and  an  effective  date  of  June  1.  1995. 

Comment  date:  June  26,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E., 
Washington.  D.C.  20426.  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Casbell. 
Secretary. 
(FR  Doc.  95-14858  Filed  6-16-95;  8:45  am] 

BIUING  COOE  6717-01-P 

[Docket  No.  CP95-502-000,  et  al.] 

Columbia  Gas  Transmission  Corp.,  et 
al.;  Natural  Gas  Pipeline  Filings; 
Correction 

June  13. 1995. 

On  June  8. 1995.  the  above-captioned 
notice  was  published  in  the  Federal 
Register  (60  FR  30296).  The  comment 
date  on  the  following  two  items  at  60  FR 
30298  should  have  read  as  follows: 

9.  Williams  Natural  Gas  Company 

Docket  No.  CP95-525-O00. 

Comment  date:  July  17,  1995,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


10.  Columbia  Gas  Transmission 
Corporation 

Docket  No.  CP95-527-000. 

Comment  date:  June  22, 1995,  in. 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 
Lois  D.  Cashell, 
Secretary. 
(FR  Doc.  95-14895  Filed  6-16-95;  8:45  am] 

WLUNQ  CODE  6717-01-M 


[Docket  No.  RP95-1 82-000] 

ANR  Pipeline  Company;  Notice  of 
Technical  Conference 

June  13,  1995. 

In  the  Commission's  order  issued  on 
March  31, 1995,  in  the  above-captioned 
proceeding,  the  Commission  held  that 
the  filing  raises  issues  for  which  a 
technical  conference  is  to  be  convened. 

The  conference  to  address  the  issues 
has  been  scheduled  for  Thursday,  July 
27, 1995.  at  10  a.m.  in  a  room  to  be 
designated  at  the  offices  of  the  Federal 
Energy  Regulatory  Commission.  810 
First  Street.  NE..  Washington,  DC  20426. 

All  interested  persons  and  Staff  are 
permitted  to  attend. 
Lois  D.  Cashell, 
Secretary. 
(FR  Doc.  95-14862  Filed  6-16-95;  8:45  am) 

BILUNG  COOE  C717-01-M 


[Docket  No.  RP9&-337-^)00] 

Columbia  Gulf  Transmission 
Company;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

June  13. 1995. 

Take  notice  that  on  June  8,  1995, 
Columbia  Gulf  Transmission  Company 
(Columbia  Gulf)  tendered  for  filing,  to 
become  part  of  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1,  the 
following  tariff  sheets,  with  a  proposed 
effective  date  of  July  1, 1995,  in 
compliance  with  Order  No.  577-A. 

Second  Revised  Sheet  No.  191A 
Third  Revised  Sheet  No.  192 
Third  Revised  Sheet  No.  194 
Second  Revised  Sheet  No.  388 
Second  Revised  Sheet  No.  395 

In  Order  No.  577-A,  the  Commission 
modified  its  capacity  release  regulations 
to  permit  shippers  to  release  firm 
capacity  for  a  period  of  31  days  or  less 
without  having  to  comply  with  advance 
posting  and  bidding  requirements. 

Columbia  Gulf  states  that  the  above- 
referenced  tariff  sheets  are  being  filed  to 
revise  the  capacity  release  and 
assignment  provisions  and  forms  in  its 
tariff  to  reflect  the  change  mandated  by 
Order  No.  577-A. 


Columbia  Gulf  states  that  copies  of  its 
filing  have  been  mailed  to  all  firm 
customers  and  affected  state  regulatory 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington, 
D.C.  20426,  in  accordance  with  Rules 
211  and  214  of  the  Commission's  Rules 
of  Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on 
or  before  June  20, 1995.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  Columbia  Gulfs  filings  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  Cashell, 
Secretary. 
(FR  Doc.  95-14863  Filed  6-16-95;  8:45  am] 

ULUNG  CODE  6717-01-M 


[Docket  No.  RP95-33a-000] 

Columbia  Gas  Transmission 
Corporation;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

June  13.  1995. 

Take  notice  that  on  June  8, 1995, 
Columbia  Gas  Transmission  Corporation 
(Columbia)  tendered  for  filing  to  become 
part  of  its  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1,  the  following 
tariff  sheets  in  compUance  with  Order 
No.  577-A,  with  a  proposed  effective 
dateof  July  1,1995. 

Second  Revised  Sheet  No.  351 
Second  Revised  Sheet  No.  352 
Second  Revised  Sheet  No.  353 
Second  Revised  Sheet  No.  354 
Second  Revised  Sheet  No.  575 
Second  Revised  Sheet  No.  585 

In  Order  No.  577-A,  the  Commission 
modified  its  capacity  release  regulations 
to  permit  shippers  to  release  firm 
capacity  for  a  period  of  31  days  or  less 
without  having  to  comply  with  advance 
posting  and  bidding  requirements. 

Columbia  states  that  the  above- 
referenced  tariff  sheets  are  being  filed  to 
revise  the  capacity  release  and 
assignment  provisions  and  forms  in  its 
tariff  to  reflect  the  change  mandated  by 
Order  No.  577-A. 

Columbia  states  that  copies  of  its 
filing  have  been  mailed  to  all  firm    . 
customers  and  affected  state  of 
regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
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Energy  Regulatory  Commission.  825 
North  Capitol  Street,  N.E.,  Washington. 
D.C.  20426.  in  accordance  with  Rules 
211  and  214  of  the  Commission's  Rules 
of  Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on 
or  before  June  20. 1995.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  Columbia's  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  O.  Cashell. 
Secretary. 

IFR  Doc.  95-14864  Filed  6-16-95;  8:45  am] 
BILUNG  COOE  (TIT-OI-M 


[Docket  No.  CP95-62-000] 

Granite  State  Gas  Transmission,  Inc.; 
Notice  of  Site  Visit  and  Technical 
Conferences 

June  13, 1995. 

On  June  27. 1995,  the  staff  will 
conduct  a  second  visit  to  the  proposed 
LNG  site  in  the  above  docket.  Those 
planning  to  attend  must  provide  their 
own  transportation. 

On  June  28. 1995.  the  staff  will 
conduct  two  concurrent  Technical 
Conferences  in  Wells.  Maine  on  the 
LNG  project  proposed  in  the  above 
docket. 

The  first  Technical  Conference  will  be 
on  the  Seismic  design  of  the  LNG  plant 
and  will  be  held  in  the  Wells  Town 
Hall/ Annex  at  9  a.m. 

The  second  Technical  Conference  will 
be  to  examine  the  issues  raised  by 
intervenors,  protestants.  and  staff 
including,  but  not  limited  to,  the  need 
for  the  LNG  facility,  system  alternatives, 
alternative  sites,  and  engineering 
matters.  The  second  Technical 
Conference  will  be  held  at  Wells  Town 
Hall  at  9  a.m.  An  official  transcript  will 
be  kept. 

For  both  Technical  Conferences,  the 
discussion  will  initially  be  limited  to 
FERC  staff  and  the  members  of 
applicant's  staff  who  have  expertise  in 
the  given  topic's.  Other  attendees  will  be 
given  the  opportunity  to  ask  questions 
on  the  above  issues  after  the  initial 
discussion  have  concluded. 

For  further  information  on  the  site 
visit  or  the  first  Technical  Conference 
call  Robert  Arvedlund,  Chief. 
Environmental  Review  and  Compliance 
Branch  I,  at  (202)  208-0091.  For  further 
information  the  second  Technical 
Conference,  call  Berne  Mosley,  staff 


engineer.  Special  Cases  Review  Branch, 
at  (202) 208-2256. 
L4>is  D.  Cashell. 

Secretory. 

(PR  Doc.  95-14861  Filed  6-16-95;  8:45  am] 

BILUNG  COOe  6717-01-M 

pocket  No.  CP9S-657-000] 

Texas  Eastern  Transmission  Corp., 
Application 

June  13. 1995. 

Take  notice  that  on  June  12, 1995. 
Texas  Eastern  Transmission  Corporation 
(Texas  Eastern).  5400  Westheimer  Court. 
Houston.  Texas  77056-5310,  filed  an 
application  in  Docket  No.  CP95-557- 
000  pursuant  to  Sections  7(b)  and 
Section  7(c)  of  the  Natural  Gas  Act 
requesting  permission  and  approval  to 
abandon,  by  removal,  certain  corroded 
pipeline  segments  and  for  a  certificate  of 
public  convenience  and  necessity 
authorizing  it  to  construct,  install  and 
operate  replacement  facilities,  all  as 
more  fully  set  forth  in  the  application 
on  file  with  the  Commission  and  open 
to  public  inspection. 

'Texas  Eastern  requests  authorization 
to  replace  and  operate  a  total  of  1.74 
miles  of  30-inch  pipeline  on  its  Line  No. 
16  in  Refugio  and  Aransas  Counties. 
Texas.  Texas  Eastern  also  requests 
permission  and  approval  to  abandon,  by 
removal,  a  total  of  1.74  miles  of  existing 
30-inch  Line  No.  16  pipeline.  The 
pipeline  will  be  replaced  in  three 
discrete  sections:  from  Milepost  (MP) 
170.52  to  M.P.  171.46,  from  M.P.  175.03 
to  M.P.  175.35,  and  from  M.P.  179.34  to 
179.82. 

Texas  Eastern  states  that  a  routine  in- 
line tool  inspection  of  Line  No.  16 
performed  in  1994  revealed  areas  of 
corrosion  in  the  pipeline,  necessitating 
replacement  of  the  three  identified 
segments.  Te".as  Eastern  states  that  the 
affected  pipeline  segments  were 
constructed  in  1956  as  authorized  in 
Docket  No.  G-9784  (16  FPC  27).  Texas 
Eastern  notes  that  Line  No.  16  is  part  of 
one  of  Texas  Eastern's  principal 
transmission  lines  from  its  access  area 
to  its  market  areas.  It  is  asserted  that  if 
the  corroded  pipeline  were  to  be  taken 
out  of  service  and  not  replaced,  Texas 
Eastern  would  not  be  able  to  meet  its 
certified  service  levels. 

Texas  Eastern  maintains  that 
proposed  replacements  are  required  to 
maintain  the  integrity,  safety,  and 
reliability  of  its  system.  It  is  indicated 
that  the  pipeline  segments  will  be 
replaced  with  the  same  30-inch 
diameter  pipeline  as  the  existing 
pipeline.  Consequently,  the  project  will 
have  no  impact  on  Texas  Eastern's 


design  delivery  capacity  of  maximum 
daily  design  system  capacity.  Texas 
Eastern  estimates  that  the  proposed 
facilities  will  cost  $1,820,000.  which 
will  be  financed,  initially,  with 
corporate  funds  on  hand.  Permanent 
financing  will  be  undertaken  at  a  later 
date. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  June  20. 
1995.  file  with  the  Federal  Energy 
Regulatory  Commission.  Washington. 
DC  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
Sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  and  permission  and  approval 
for  the  proposed  abandonment  is 
required  by  the  public  convenience  and 
necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Texas  Eastern  to  appear 
or  be  represented  at  the  hearing. 
Lois  D.  Cashell, 
Secretary. 
IFR  Doc.  95-14859  Filed  6-16-95;  8:45  am) 

BILLING  COOE  6717-01-M 


Office  of  Hearings  and  Appeals 
Proposed  Implementation  of  Special 
Refund  Procedures 

agency:  Office  of  Hearings  and  Appeals, 
Department  of  Energy. 


action:  Notice  of  proposed 
implementation  of  special  refund 
procedures. 

SUMMARY:  The  O^ice  of  Hearings  and 
Appeals  (OHA)  of  the  Department  of 
Energy  announces  the  proposed 
procedures  for  disbursement  of 
$34,551,984  (plus  additional  accrued 
interest)  in  alleged  or  adjudicated  crude 
oil  overcharges  obtained  by  the  DOE 
from  Dorchester  Master  Limited 
Partnership  (Case  No.  VEF-0005), 
Howell  Corporation  (Case  No.  VEF- 
0008),  Placid  Oil  Company  (Case  No. 
VEF-0008),  Eton  Trading  Corporation 
(Case  No.  VEF-0009)  and  Rodgers 
Hydrocarbon  Corporation  (Case  No. 
VEF-0010).  The  OHA  has  determined 
that  the  funds  obtained  from  these 
firms,  plus  accrued  interest,  will  be 
distributed  in  accordance  with  the 
DOE'S  Modified  Statement  of 
Restitutionary  Policy  in  Crude  Oil 
Cases,  51  Fed.  Reg.  27899  (August  4. 
1986). 

DATE  AND  ADDRESS:  Comments  must  be 
filed  in  duplicate  within  30  days  of 
publication  in  the  Federal  Register,  and 
should  be  addressed  to  the  Office  of 
Hearings  and  Appeals,  Department  of 
Energy,  1000  Independence  Avenue, 
S.W.,  Washington,  D.C.  20585.  All 
comments  should  conspicuously 
display  a  reference  to  Case  Nos.  VEF- 
0005  et  al. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  W.  Dugan,  Associate  Director, 
Office  of  Hearings  and  Appeals,  1000 
Independence  Avenue,  S.W.. 
Washington,  D.C.  20585,  (202)  586- 
2860. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  10  CFR  §  205.282(b), 
notice  is  hereby  given  of  the  issuance  of 
the  Proposed  Ctecision  and  Order  set 
forth  below.  The  Proposed  Decision  and 
Order  sets  forth  the  procedures  that  the 
DOE  has  tentatively  formulated  to 
distribute  a  total  of  $34,551,984,  plus 
additional  accrued  interest,  remitted  to 
the  DOE  by  Dorchester  Master  Limited 
Partnership,  Howell  Corporation,  Placid 
Oil  Company,  Eton  Trading  Corporation 
and  Rodgers  Hydrocarbon  Corporation. 
The  DOE  is  currently  holding  these 
funds  in  interest  bearing  escrow 
accounts  pending  distribution. 

The  OHA  proposes  to  distribute  these 
funds  in  accordance  with  the  DOE's 
Modified  Statement  of  Restitutionary 
Policy  in  Crude  Oil  Cases,  51  Fed.  Reg. 
27899  (August  4,  1986)  (the  MSRP). 
Under  the  MSRP,  crude  oil  overcharge 
monies  are  divided  among  the  federal 
government,  the  states,  and  injured 
purchasers  of  refined  petroleum 
products.  Refunds  to  the  states  will  be 


distributed  in  proportion  to  each  state's 
consumption  of  petroleum  products 
during  the  price  control  period.  Refunds 
to  eligible  purchasers  will  be  based  on 
the  volume  of  petroleum  products  that 
they  purchased  and  the  extent  to  which 
they  can  demonstrate  injury. 

The  final  deadline  for  the  crude  oil 
proceeding  is  June  30. 1995.  As  we  state 
in  the  Proposed  Decision,  any  party  who 
has  previously  submitted  a  refund 
application  in  the  crude  oil  refund 
proceeding  should  not  file  another 
Application  for  Refund.  The  previously 
filed  crude  oil  application  will  be 
deemed  filed  in  all  crude  oil 
proceedings  as  the  proceedings  are 
finalized. 

Any  member  of  the  public  may 
submit  written  comments  regarding  the 
proposed  refund  procedures. 
Commenting  parties  are  requested  to 
submit  two  copies  of  their  comments. 
Comments  should  be  submitted  within 
30  days  of  publication  of  this  notice  in 
the  Federal  Register,  and  should  be  sent 
to  the  address  set  forth  at  the  beginning 
of  this  notice.  All  comments  received  by 
the  OHA  will  be  available  for  public 
inspection  between  the  hours  of  1  p.m. 
to  5  p.m..  Monday  through  Friday, 
except  federal  holidays,  in  the  Public 
Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  located  in  Room 
lE-234, 1000  Independence  Avenue, 
S.W.,  Washington,  D.C.  20585. 

Dated:  June  12, 1995. 
George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 
June  12. 1995. 

Proposed  Decision  and  Order  of  the 
Department  of  Energy;  Implementation 
of  Special  Refund  Procedures 

Names  of  Firms: 

Dorchester  Master  Limited 
Partnership 

Howell  Corporation 

Placid  Oil  Company 

Eton  Trading  Corporation 

Rodgers  Hydrocarbon  Corporation 
Dates  of  Filing: 

February  27,  1995 

February  27,  1995 

February  28.  1995 

March  8,  1995 

March  8,  1995 
Case  Numbers: 

VEF-0005 

VEF-0006 

VEF-0008 

VEF-0009 

VEF-0010 

In  accordance  with  the  procedural 
regulations  of  the  Department  of  Energy 
(DOE).  10  C.F.R.  part  205.  Subpart  V, 
the  Office  of  General  Counsel, 
Regulatory  Litigation  ("OGC")  (formeriy 


the  Economic  Regulatory 
Administration  (ERA),  Office  of 
Enforcement  Litigation),  filed  five 
Petitions  for  the  Implementation  of 
Special  Refund  Procedures  with  the 
Office  of  Hearings  and  Appeals  (OHA) 
on  February  27, 1995,  February  28, 
1995,  and  March  8, 1995.  The  Petitions 
request  that  OHA  formulate  and 
implement  procedures  to  distribute 
funds  received  by  the  DOE  from 
Dorchester  Master  Limited  Partnership 
(DMLP).  Howell  Corporation  (Howell), 
Placid  Oil  Company  (Placid),  Eton 
Trading  Corporation  (Eton)  and  Rodgers 
Hydrocarbon  Corporation,  pursuant  to 
DOE  enforcement  proceedings  involving 
allegations  of  crude  oil  pricing  and 
allocation  violations  by  the  firms.  This 
Proposed  Decision  and  Order  sets  forth 
the  OHA's  tentative  plan  to  distribute 
these  funds,  which  are  being  held  in  an 
interest-bearing  escrow  account 
maintained  at  the  Department  of  the 
Treasury. 

L  Background 

A.  Dorchester  Master  Limited 
Partnership 

During  the  period  of  petroleum  price 
controls,  the  firms  which  now  comprise 
DML*  were  engaged  in  crude  oil 
refining  and  reselling.  The  firms  were 
therefore  subject  to  regulations 
governing  the  pricing  and  allocation  of 
crude  oil  set  forth  at  10  C.F.R.  Parts  211 
and  212  of  the  Mandatory  Petroleum 
Price  and  Allocation  Regulations.  In  an 
audit  which  covered  the  period  from 
November  1. 1974  through  August  1979 
the  ERA  identified  instances  in  which  it 
believed  that  Dorchester's  refinery 
subsidiary  and  reseller  division  engaged 
in  the  improper  switching  of  crude  oil 
certifications  in  violation  of  10  C.F.R. 
§§  211.67  (the  Crude  Oil  Entitlements 
Program)  and  212.131(b).  As  a  resuU  of 
the  ERA  audit,  a  Proposed  Remedial 
Order  (PRO)  was  issued  to  Dorchester 
on  March  19, 1982  (Case  No. 
6A0X00278).  The  OHA  affirmed  the 
findings  of  the  PRO  and  issued  a 
Remedial  Order  (RO)  to  Dorchester  on 
March  11. 1985.  Dorchester  Gas  Corp., 
12  DOE  1  83,034  (1985),  appeal 
docketed.  No.  R085-1 2-000  (FERC 
April  22,  1985).  As  a  result  of  another 
ERA  audit,  on  March  9,  1983,  a  PRO 


'  DMLP.  a  limited  pannership  formed  in  1984.  is 
the  successor  to  Dorchester  Gas  Corporation 
(Dorchester)  and  includes  Damson  Oil  Corporation 
(Damson),  the  general  partner  of  DMLP.  and  Doram 
Energy.  Inc.  (Doram).  a  subsidiary  of  Damson. 
Therefore.  DMLP  will  be  used  to  refer  collectively 
to  Dorchester.  Damson,  and  Doram.  and  their 
subsidiaries  and  affiliates.  We  will  refer  to  the 
individual  firms  in  some  instances,  since  the  audits 
originated  with  those  Finns  during  the  period  of 
price  controls. 
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was  issued  to  Doram  and  Damson,  the 
other  firms  now  comprising  DMLP, 
alleging  that  during  the  period  March 
1980  through  December  1980.  they 
received  illegal  revenue  by  reselling 
crude  oil  at  prices  in  excess  of  those 
permitted  by  applicable  crude  oil 
reseller  price  allocation  regulations.  An 
RO  was  issued  to  those  two  firms  on 
March  12, 1987.  Doram  Energy,  Inc..  15 
DOE  1  83,024  (1987).  modified,  16  DOE 
1  83.006  (1987),  appeal  docketed.  No. 
R087-16-000  (FERC  April  6.  1987). 
On  April  4, 1988,  a  Consent  Order 
was  executed  between  DMLP  and  the 
DOE  which  resolved  a  number  of 
outstanding  issues  involving  DMLP. 
Under  the  terms  of  the  settlement. 
DMLP  would  pay  the  DOE  a  maximum 
of  $65  million  but  no  less  than  $11 
million,  plus  installment  interest,  by 
July  1, 1997.  The  Consent  Order  states 
that  the  DOE  has  made  no  formal 
findings  of  violation  by  DMLP  and  that 
DMLP  does  not  admit  it  has  committed 
any  regulatory  violations.  As  of  March 
31, 1995,  DMLP  had  paid  the  DOE  the 
sum  of  $11,193,730.2  and  it  is  current  in 
its  payments  to  DOE.  Although  we 
anticipate  that  additional  revenues  will 
be  collected  from  DMLP,  no  good  reason 
exists  to  forestall  implementing 
procedures  for  distributing  the  current 
balance  of  the  fund,  which,  with 
accrued  interest,  totals  $13,165,527. 

B.  Howell  Corporation 

During  the  price  control  period, 
Howell  was  a  crude  oil  producer, 
refiner,  and  reseller.  Howell  was 
therefore  subject  to  the  Federal 
petroleum  price  and  allocation 
regulations.  In  1981.  the  ERA  audited 
Howell's  compliance  with  the  crude  oil 
Entitlements  Program  during  the  period 
January  1. 1978  through  January  27. 
1981.  As  a  result  of  that  audit,  on  June 

24. 1988,  a  PRO  was  issued  to  the  firm, 
alleging  violations  of  the  crude  oil  price 
and  allocation  regulations.^  On  February 

23. 1989.  the  DOE  and  Howell  executed 


'Of  that  amount  S5.198.S2  came  from  Damson 
pursuant  to  its  own  bankruptcy  proceeding. 

'The  PRO  alleged  violations  of  10  C.F.R. 
§5  211.66(b)  and  (h).  205.202,  and  210.62(c). 
resulting  from  significant  understatement  of 
receipts  of  price-controlled  crude  oil.  Speciflcally. 
ERA  alleged  that  during  the  period  April  1978 
through  December  1979.  the  Joint  Venture 
consisting  of  Howell  andQuintana  ReHnery  Co. 
failed  to  correctly  report  the  tier  certiHcations 
associated  with  substantial  volumes  of  its  crude  oil 
receipts  at  its  Corpus  Christi.  Texas,  refinery:  and 
Howell  Hydrocarbons,  a  Howell  subsidiary, 
engaged  in  similar  conduct  during  the  period  April 
1978  through  November  1980  at  its  San  Antonio. 
Texas,  refinery.  In  addition,  the  ERA  alleged  that 
during  the  period  April  1978  through  December 
1979.  Howell  Industries,  another  subsidiary, 
improperly  charged  prices  for  crude  oil  in  excess 
of  its  actual  purchase  prices,  in  violation  of  10 
C.F.R.  §S  212.186.  210.62(c)  and  205.202. 


a  Consent  Order  resolving  the  issues 
addressed  in  the  PRO.  Pursuant  to  the 
Consent  Order.  Howell  agreed  to  pay  the 
DOE  $19,375,000  plus  interest,  with 
installment  payments  over  seven  years. 
As  of  March  31,  1995,  Howell  had  paid 
the  DOE  $15,288,098.  and  it  is  current 
in  its  payments  to  the  DOE.  Although 
we  anticipate  that  additional  revenues 
will  be  collected  from  Howell,  no  good 
reason  exists  to  forestall  implementing 
procedures  for  distributing  the  current 
balance  of  the  fund,  which,  with 
accrued  interest,  totals  $18,527,540.43. 

C.  Placid  Oil  Company 

Placid  was  a  producer  of  crude  oil 
during  the  period  of  price  controls.  On 
March  30, 1981,  the  ERA  issued  a  PRO 
in  which  it  alleged  that  during  the 
period  from  September  1973  through 
May  1977.  Placid  overcharged  its 
customers  in  sales  of  crude  oil  from 
several  properties  it  operated.  In 
addition,  the  PRO  also  alleged  that 
Placid  improperly  calculated  the 
average  daily  production  for  a  number 
of  properties  and  as  a  result  erroneously 
certified  crude  oil  production  from 
these  properties  as  exempt  from  price 
controls  pursuant  to  the  stripper  well 
exemption.  On  February  11, 1985,  the 
OHA  issued  an  RO  to  Placid,  affirming 
the  ERA  allegations  concerning  Placid's 
overcharges.  Placid  Oil  Co.,  12  DOE  1 
83,030,  modified.  13  DOE  1  83,007 
(1985).  Placid  appealed  the  RO  to  the 
Federal  Energy  Regulatory  Commission 
(FERC).  On  February  26,  1987,  the  FERC 
reversed  and  vacated  the  RO  [Placid  Oil 
Co.,  38  FERC  1  61,199);  however,  on 
July  23,  1987,  the  FERC  reversed  itself 
in  part,  vacating  portions  of  its  previous 
Order  [Placid  Oil  Co.,  40  FERC  % 
61,112).  On  March  18,  1988,  the  FERC 
issued  an  Order  affirming  the  RO  but 
modifying  the  violation  amount.  Placid 
Oil  Co..  42  FERC  1  61,326  (1988). 
Subsequently,  in  a  bankruptcy 
proceeding  involving  Placid,  the  U.S. 
Bankruptcy  Court  for  the  Northern 
District  of  Texas  approved  the  DOE's 
claim  of  $1,196,728.09  against  Placid. 
Placid  has  fulfilled  its  financial 
obligation  to  the  DOE.  As  of  March  31. 
1995,  the  Placid  settlement  fund 
contained  $1,691,930,  including 
accrued  interest. 

D.  Eton  Trading  Corporation 

Eton  and  its  affiliate,  Eton  Enterprises, 
Inc.,  were  resellers  of  crude  oil  during 
the  period  June  1980  through  December 
1980,  and  were  subject  to  the  crude  oil 
reseller  regulations  set  forth  at  10  C.F.R. 
Part  212,  Subpart  L.  As  the  result  of  an 
ERA  audit  of  Eton's  operations,  on 
January  14.  1986.  the  ERA  issued  a  PRO 
to  the  firm  alleging  that  it  had  engaged 


in  layered  crude  oil  transactions  in 
violation  of  10  C.F.R.  §  212.186.  The 
PRO  stated  that  those  layered 
transactions  resulted  in  overcharges 
amounting  to  $9,182,412.70.  On  March 
17.  1986.  Eton  filed  a  Notice  of 
Objection  with  this  Office  but  waived  its 
right  to  contest  the  determinations  made 
in  the  PRO  by  failing  to  file  a  Statement 
of  Objections  in  a  timely  manner. 
Accordingly,  on  December  5.  1986,  the 
OHA  issued  the  PRO  as  a  final  Remedial 
Order.  Eton  Trading  Corp.,  15  DOE  1 
83,011  (1986).  In  July  1986.  Eton 
Trading  Corporation  and  Eton 
Enterprises  filed  for  bankruptcy.  The 
DOE  filed  identical  claims  in  the 
bankruptcy  proceedings  of  the  two 
firms.  Final  distributions  have  been 
made  in  the  Eton  Trading  bankruptcy 
proceeding,  but  none  has  been  made  in 
the  Eton  Enterprise  proceeding.  As  of 
March  31, 1995,  the  Eton  settlement 
fund  contained  $1,106,788,  including 
accrued  interest.  Although  the 
possibility  exists  that  additional 
revenues  will  be  distributed  to  the  DOE 
in  the  Eton  Enterprise  bankruptcy 
proceeding,  no  reason  exists  to  delay 
implementing  distribution  of  the  current 
balance  of  the  fund. 

E.  Bodgers  Hydrocarbon  Corporation 

Rodgers  Hydrocarbon  Corporation 
and  Ray  V.  Rodgers,  Jr.  (referred  to 
collectively  as  Rodgers),  were  crude  oil 
resellers  during  the  period  of  September 
1977  through  January  1980.  On  March 
29, 1985,  the  ERA  issued  a  PRO  to 
Rodgers  alleging  that  during  that  period, 
Rodgers  failed  to  properly  certify  crude 
oil  it  sold  as  required  by  10  C.F.R. 
§  212.131(b).  In  addition,  the  ERA 
alleged  that  Rodgers  failed  to  submit 
reports  and  maintain  books  and  records 
in  accordance  with  10  C.F.R.  §  212.187 
(a)  and  (b).*  Rodgers  filed  a  Statement  of 
Objections  to  the  PRO  on  August  26. 
1985.  After  considering  Rodgers' 
objections,  certain  provisions  of  the 
PRO  were  modified,  and  the  PRO  was 
issued  as  a  final  RO  on  July  20, 1989. 
Bodgers  Hydrocarbon  Corp.,  19  DOE  % 
83,004  (1989).  On  December  4,  1989, 
Rodgers  and  the  DOE  executed  a 
Consent  Order  resolving  the  issues 
addressed  by  the  RO.  Pursuant  to  the 
Consent  Order,  Rodgers  agreed  to  pay 
the  DOE  $50,000  plus  interest,  in  two 
equal  payments.  Rodgers  paid  to  the 
DOE  the  sum  of  $51,190  and  has 
fulfilled  its  financial  obligation  to  the 
DOE.  As  of  March  31, 1995,  the  Rodgers 
escrow  account  contained  $60,199. 


*Crude  oil  resellers  were  required  to  file  certain 
information  on  ERA-69  "Crude  Oil  Reseller's  Self- 
Reporting  Forms." 


n.  Jurisdiction  and  Authority 

The  Subpart  V  regulations  set  forth 
general  guidelines  which  may  be  used 
by  the  OHA  in  formulating  and 
implementing  a  plan  of  distribution  of 
funds  received  as  a  result  of  an 
enforcement  proceeding.  The  DOE 
policy  is  to  use  the  Subpart  V  process 
to  distribute  such  funds.  For  a  more 
detailed  discussion  of  Subpart  V  and  the 
authority  of  the  OHA  to  fashion 
procedures  to  distribute  refunds,  see 
Petroleum  Overcharge  Distribution  and 
Bestitution  Act  of  1986, 15  U.S.C.  4501 
et  seq.:  see  also  Office  of  Enforcement, 
9  DOE  1  82,508  (1981),  and  Office  of 
Enforcement,  8  DOE  1  82,597  (1981). 

We  have  considered  the  OGC's 
petitions  that  we  implement  Subpart  V 
proceedings  with  respect  to  the  DMLP, 
Howell,  Placid,  Eton  and  Rodgers  funds 
and  have  determined  that  such 
proceedings  are  appropriate.  This 
Proposed  Decision  and  Order  sets  forth 
the  OHA's  tentative  plan  to  distribute 
these  funds.  Before  taking  the  actions 
proposed  in  this  Decision,  we  intend  to 
publicize  our  proposal  and  solicit 
comments  from  interested  parties. 
Comments  regarding  the  tentative 
distribution  process  set  forth  in  this 
Proposed  Decision  and  Order  should  be 
filed  with  the  OHA  within  30  days  of  its 
publication  in  the  Federal  Register. 

in.  Proposed  Refund  Procedures 

A.  Crude  Oil  Befund  Policy 

We  propose  to  distribute  the  monies 
received  from  DMLP,  Howell,  Placid, 
Eton  and  Rodgers  in  accordance  with 
DOE'S  Modified  Statement  of 
Restitutionary  Policy  in  Crude  Oil  Cases 
(MSRP),  51  Fed.  Reg.  27899  (August  4, 
1986).  which  was  issued  as  a  result  of 
the  Settlement  Agreement  approved  by 
the  court  in  The  Department  of  Energy 
Stripper  Well  Exemption  Litigation.  653 
F.  Supp.  108  (D.  Kan.  1986).  Shortly 
after  the  issuance  of  the  MSRP,  the  OHA 
issued  an  Order  that  announced  that 
this  policy  would  be  applied  in  all 
Subpart  V  proceedings  involving  alleged 
crude  oil  violations.  See  Order 
hnplementing  the  MSRP,  51  Fed.  Reg. 
29689  (August  20,  1986)  (the  August 
1986  Order). 

Under  the  MSRP,  40  percent  of  crude 
oil  overcharge  funds  will  be  disbursed 
to  the  federal  government,  another  40 
percent  to  the  states,  and  up  to  20 
percent  may  initially  be  reserved  for  the 
payment  of  claims  to  injured  parties. 
The  MSRP  also  specified  that  any  funds 
remaining  after  all  valid  claims  by 
injured  purchasers  are  paid  will  be 
disbursed  to  the  federal  government  and 
the  states  in  equal  amounts. 


On  April  10, 1987,  the  OHA  issued  a 
Notice  analyzing  the  numerous 
comments  received  in  response  to  the 
August  1986  Order.  52  Fed.  Reg.  11737 
(April  10, 1987).  This  Notice  provided 
guidance  to  claimants  that  anticipated 
filing  refund  applications  for  crude  oil 
monies  under  the  Subpart  V  regulations. 
In  general,  we  stated  that  all  claimants 
would  be  required  to  (1)  document  their 
purchase  volumes  of  petroleum 
products  during  the  August  19, 1973 
through  January  27,  1981  crude  oil  price 
control  period,  and  (2)  prove  that  they 
were  injured  by  the  alleged  crude  oil 
overcharges.  Applicants  who  were  end- 
users  or  ultimate  consumers  of 
petroleum  products,  whose  businesses 
are  unrelated  to  the  petroleiun  industry, 
and  who  were  not  subject  to  the  DOE 
price  regulations  would  be  presumed  to 
have  been  injured  by  any  alleged  crude 
oil  overcharges.  In  order  to  receive  a 
refund,  end-users  would  not  need  to 
submit  any  further  evidence  of  injury 
beyond  the  volume  of  petroleum 
products  purchased  during  the  period  of 
price  controls.  See  City  of  Columbus 
Georgia,  16  DOE  1  85,550  (1987). 

The  amount  of  money  subject  to  this 
Proposed  Decision  is  $34,551,984,  plus 
additional  accrued  interest.  In 
accordance  with  the  MSRP,  we  propose 
initially  to  reserve  20  jjercent  of  those 
funds  ($6,910,397  plus  additional 
accrued  interest)  for  direct  refunds  to 
applicants  who  claim  that  they  were 
injured  by  crude  oil  overcharges. 

We  propose  to  evaluate  claims  in  the 
DMLP,  Howell,  Placid,  Eton  and 
Rodgers  crude  oil  refund  proceedings  in 
exactly  the  same  manner  as  in  other 
crude  oil  proceedings.  As  we  stated  in 
the  April  10  Notice,  claimants  will 
generally  be  required  to  document  their 
purchase  volumes  of  petroleum 
products  and  prove  that  they  were 
injured  as  a  result  of  the  alleged 
violations.  We  will  also  presume  that 
the  alleged  crude  oil  overcharges  were 
absorbed,  rather  than  passed  on,  by 
applicants  who  were  (1)  end-users  of 
petroleum  products,  (2)  unrelated  to  the 
petroleum  industry,  and  (3)  not  subject 
to  the  regulations  promulgated  under 
the  Emergency  Petroleum  Price  and 
Allocation  Act  of  1973, 15  U.S.C.  751- 
760.  In  order  to  receive  a  refund,  such 
claimants  need  not  submit  any  evidence 
of  injury  beyond  documentation  of  their 
purchase  volumes. 

We  propose  to  base  the  refunds  on  a 
volumetric  amount  which  has  been 
calculated  in  accordance  with  the 
description  in  the  April  10  Notice.  That 
volumetric  refund  amount  is  currently 
$0.0016  per  gallon.  See  57  Fed.  Reg. 
15562  (March  24. 1995). 


Applicants  who  have  executed  and 
submitted  a  valid  waiver  pursuant  to 
one  of  the  escrows  established  by  the 
Stripper  Well  Settlement  Agreement 
have  waived  their  rights  to  apply  for  a 
crude  oil  refund  under  Subpart  V  and 
should  not  file  a  crude  oil  refund 
application.  See  Mid-America  Dairyman 
Inc.  V.  Herrington,  878  F.2d  1448  (Temp. 
Emer.  Ct.  App.);  3  Fed.  Energy 
Guidelines  1  26,617  (1989);  In  re 
Department  of  Energy  Stripper  Well 
Exemption  Litigation.  707  F.  Supp.  1267 
(D.  Kan.),  3  Fed.  Energy  Guidelines  1 
26,613  (1987).  The  deadline  for  filing  an 
Application  for  Refund  is  June  30, 1995. 
A  crude  oil  refund  applicant  is  only 
required  to  submit  one  application  for 
its  share  of  all  available  crude  oil 
overcharge  funds.  See.  e.g.,  Ernest  A. 
Allerkamp,  17  DOE  1  85,079  at  88.176 
(1988).  Accordingly,  any  party  that  has 
previously  submitted  a  refund 
Application  in  the  crude  oil  refund 
proceeding  need  not  file  another 
Application. 

C.  Payments  to  the  States  and  Federal 
Government 

■  Under  the  terms  of  the  MSRP.  the 
remaining  80  percent  of  the  alleged 
crude  oil  violation  amounts  subject  to 
this  Proposed  Decision,  or  $27,641,587 
plus  additional  accrued  interest,  should 
be  disbursed  in  equal  shares  to  the 
states  and  federal  government,  for 
indirect  restitution.  Refunds  to  the 
states  will  be  in  proportion  to  the 
consumption  of  petroleum  products  m 
each  state  during  the  period  of  price 
controls.  The  share  or  ratio  of  the  funds 
which  each  state  will  receive  is 
contained  in  Exhibit  H  of  the  Stripper 
Well  Settlement  Agreement.  When 
disbursed,  these  funds  will  be  subject  to 
the  same  limitations  and  reporting 
requirements  as  all  other  crude  oil 
monies  received  by  the  states  under  the 
Stripper  Well  Agreement. 

It  is  therefore  ordered  that:  The  refund 
amounts  remitted  to  the  Department  of 
Energy  by  Dorchester  Master  Limited 
Partnership,  Howell  Corporation.  Placid 
Oil  Company,  Eton  Trading  Corporation 
and  Rodgers  Hydrocartxjn  Corporation 
pursuant  to  their  respective  Consent 
Orders  or  Bankruptcy  Court  Orders  will 
be  distributed  in  accordance  with  the 
foregoing  Decision. 

|FR  Doc.  95-14915  Filed  6-16-95:  8:45  am) 
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Notice  of  Implementation  of  Special 
Refund  Procedures 

SUMMARY:  The  Office  of  Hearings  and 
Appeals  (OHA)  of  the  Department  of 
Energy  (DOE)  announces  the  procedures 


32008 


Federal  Register  /Vol.  60.  No.  117  /  Monday.  June  19.  1995  /  Notices 


Federal  Register  /  Vol.  60,  No.  117  /  Monday.  June  19.  1995  /  Notices 


32009 


for  the  disbursement  of  $75,638  48.  plus 
accrued  interest,  in  refined  petroleum 
product  violation  amounts  obtained  by 
the  DOE  pursuant  to  an  April  10.  1985 
Modified  Remedial  Order  issued  to 
Mockabee  Gas  &  Fuel  Oil  Co. 
(Mockabee).  Case  No.  VEF-0001.  The 
OHA  has  determined  that  the  funds 
obtained  from  Mockabee,  plus  accrued 
interest,  will  be  distributed  to  customers 
who  purchased  No.  2  heating  oil  and 
kerosene  from  Mockabee  during  the 
period  of  November  1,  1973  through 
December  31,  1975. 
ADDRESS:  Applications  must  be  filed  in 
duplicate,  addressed  to  "Mockabee  Gas 
&  Fuel  Oil  Co.  Special  Refund 
Proceeding"  and  sent  to:  Office  of 
Hearings  and  Appeals,  Department  of 
Energy.  1000  Independence  Ave..  SW.. 
Washington.  DC  20585. 

Applications  should  display  a 
prominent  reference  to  the  case  number 
"VEF-0001. ■• 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  O.  Mann,  Deputy  Director, 
Roger  Klurfeld.  Assistant  Director, 
Office  of  Hearings  and  Appeals,  1000 
•Independence  Ave.,  SW.,  Washington, 
DC  20585,  (202)  586-2094  (Mann);  586- 
2383  (Klurfeld). 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  10  C.F.R.  §  205.282(c). 
notice  is  hereby  given  of  the  issuance  of 
the  Decision  and  Order  set  out  below. 
The  Decision  and  Order  sets  forth  the 
procedures  that  the  DOE  has  formulated 
to  distribute  to  eligible  claimants 
$75,638.48,  plus  accrued  interest, 
obtained  by  the  DOE  pursuant  to  an 
April  10.  1985  Modified  Remedial  Order 
(MRO)  issued  to  Mockabee  Gas  &  Fuel 
Oil  Co.  (Mockabee).  In  the  MRO.  the 
DOE  found  that,  during  the  period  from 
Novemb>er  1, 1973  through  December 
31,  1975,  Mockabee  sold  No.  2  heating 
oil  and  kerosene  in  excess  of  the 
maximum  lawful  selling  price,  in 
violation  of  Federal  petroleum  price 
regulations. 

The  OHA  has  determined  to  distribute 
the  funds  obtained  from  the  firms  in  two 
stages.  In  the  first  stage,  we  will  accept 
claims  from  the  identifiable  purchasers 
of  No.  2  heating  oil  and  kerosene  who 
may  have  been  injured  by  the 
overcharges.  The  specific  requirements 
which  an  applicant  must  meet  in  order 
to  receive  a  refund  are  set  out  in  Section 
III  of  the  Decision.  Claimants  who  meet 
these  specific  requirements  will  be 
eligible  to  receive  refunds  based  on  the 
number  of  gallons  of  covered  product 
they  purchased  from  Mockabee. 

if  any  funds  remain  after  valid  claims 
are  paid  in  the  first  stage,  they  may  be 
used  for  indirect  restitution  in 
accordance  with  the  provisions  of  the 


Petroleum  Overcharge  Distribution  and 
Restitution  Act  of  1986  (PODRA).  15 
U.S.C.  4501-07. 

Applications  for  Refund  must  be 
postmarked  by  September  29, 1995. 
Instructions  for  the  completion  of 
refund  applications  are  set  forth  in  the 
Decision  that  immediately  follows  this 
notice.  Applications  should  be  sent  to 
the  address  listed  at  the  beginning  of 
this  notice. 

Unless  labeled  as  "confidential."  all 
submissions  must  be  made  available  for 
public  inspection  between  the  hours  of 
1  p.m.  and  5  p.m..  Monday  through 
Friday,  except  federal  holidays,  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  located  in  Room 
lE-234. 100  Independence  Avenue, 
SW..  Washington.  DC  20585. 

Date:  June  12.  1995. 
George  B.  Breznay, 

Director.  Office  of  Hearings  and  Appeals. 
June  12. 1995. 

Decision  and  Order  of  the  Department 
of  Energy;  Implementation  of  Special 
Refund  Procedures 

Name  of  Firm:  Mockabee  Gas  &  Fuel  Oil 

Co. 
Date  of  Filing:  October  18,  1994 
Case  Number:  VEF-0001 

On  October  18, 1994,  the  Economic 
Regulatory  Administration  (ERA)  of  the 
Department  of  Energy  (DOE)  filed  a 
Petition  for  the  Implementation  of 
Special  Refund  Procedures  with  the 
Office  of  Hearings  and  Appeals  (OHA) 
to  distribute  $75,638.48,  plus  accrued 
interest,  which  Mockabee  Gas  &  Fuel 
Oil  Co.  (Mockabee)  remitted  to  the  DOE 
pursuant  to  a  Modified  Remedial  Order 
(MRO)  issued  by  the  OHA  on  April  10. 
1985.  In  accordance  with  the  provisions 
of  the  procedural  regulations  found  at 
10  C.F.R.  Part  205.  Subpart  V  (Subpart 
V).  the  ERA  requests  in  its  Petition  that 
the  OHA  establish  special  procedures  to 
make  refunds  in  order  to  remedy  the 
effects  of  the  regulatory  violations  set 
forth  in  the  MRO.  This  Decision  and 
Order  sets  forth  the  OHA's  plan  to 
distribute  these  funds. 

I.  Background 

During  the  period  relevant  to  this 
proceeding,  Mockabee  was  a  retailer  of 
No.  2  heating  oil,  kerosene,  diesel  fuel, 
and  motor  gasoline  in  Upper  Marlboro. 
Maryland.  On  December  18. 1974,  the 
Federal  Energy  Administration  (FEA) 
issued  a  Notice  of  Probable  Violation  to 
Mockabee.  On  January  28. 1975.  the 
FEA  issued  a  Remedial  Order  (RO)  to 
Mockabee,  finding  that  Mockabee  had 
overcharged  purchasers  of  No.  2  heating 
oil  and  kerosene.  A  further  investigation 
disclosed  additional  overcharges  other 


than  those  cited  in  the  RO,  and  on 
December  22, 1976,  the  FEA  rescinded 
the  RO  and  issued  a  Revised  Remedial 
Order  requiring  Mockabee  to  roll  back 
prices  to  compensate  consumers  who 
were  overcharged  by  Mockabee. 

Mockabee  failed  to  comply  with  the 
Revised  Remedial  Order.  On  April  10, 
1985,  the  ERA '  issued  a  Modified 
Remedial  Order  which  rescinded  the 
price  rollbacks  it  had  ordered  Mockabee 
to  make.  Instead,  the  MRO  required 
Mockabee  to  pay  to  the  DOE  $29,583.08 
in  assessed  overcharges,  and  an 
additional  $46,071.46  in  interest  due. 
On  September  30, 1985,  Mockabee 
appealed  the  MRO  to  the  OHA,  which 
denied  the  Appeal  on  December  19, 
1985.  Mockabee  Gas  &■  Fuel  Oil  Co.,  13 
DOE  1  83,059  (1985).  Mockabee  has 
since  remitted  $75,638.48  in  compliance 
with  the  MRO,  which  is  now  available 
for  distribution  through  Subpart  V. 

11.  Jurisdiction  and  Authority 

The  Subpart  V  regulations  set  forth 
general  guidelines  which  may  be  used 
by  the  OHA  in  formulating  and 
implementing  a  plan  for  the  distribution 
of  funds  received  as  a  result  of  an 
enforcement  proceeding.  The  DOE 
policy  is  to  use  the  Subpart  V  process 
to  distribute  such  funds.  For  a  more 
detailed  discussion  of  Subpart  V  and  the 
authority  of  the  OHA  to  fashion 
procedures  to  distribute  refunds,  see 
Petroleum  Overcharge  Distribution  and 
Restitution  Act  of  1986  (PODRA),  15 
U.S.C.  4501  et  seq.;  Office  of 
Enforcement,  9  DOE  %  82.508  (1981); 
Office  of  Enforcement,  8  DOE  1 82,597 
(1981). 

We  considered  ERA's  Petition  that  we 
implement  a  Subpart  V  proceeding  with 
respect  to  the  funds  remitted  by 
Mockabee  and  determined  that  such  a 
proceeding  was  appropriate.  On  January 
11, 1995,  the  OHA  issued  a  Proposed 
Decision  and  Order  (PD&O)  establishing 
tentative  procedures  to  distribute  the 
money  remitted  by  Mockabee  (the 
Mockabee  fund).  That  PD&O  was 
published  in  the  Federal  Register  and  a 
30-day  period  was  provided  for 
submission  of  comments  regarding  our 
proposed  refund  plan.  See  60  FR  3863 
(January  19, 1995).  More  than  30  days 
have  elapsed,  and  the  OHA  has  received 
no  comments  concerning  the  proposed 
refund  procedures.  Consequently,  the 
procedures  will  be  adopted  as  proposed. 


m.  Mockabee  Refund  Procedures 

We  will  implement  a  two-stage  refund 
procedure  for  distribution  of  the 
Mockabee  fund  by  which  purchasers  of 
No.  2  heating  oil  and  kerosene  from 
Mockabee  during  the  period  covered  by 
the  MRO  may  submit  Applications  for 
Refund  in  the  initial  stage.  From  our 
experience  with  Subpart  V  proceedings, 
we  expect  that  applicants  generally  will 
be  limited  to  ultimate  consumers  ("end 
users").  Therefore,  we  do  not  anticipate 
that  it  will  be  necessary  to  employ  the 
injury  presumptions  that  we  have  used 
in  past  proceedings  in  evaluating 
applications  submitted  by  refiners, 
resellers,  and  retailers.^ 

A.  First  Stage  Refund  Procedures 

In  order  to  receive  a  refund,  each 
claimant  must  submit  a  schedule  of  its 
monthly  purchases  of  No.  2  heating  oil 
or  kerosene  from  Mockabee  during  the 
period  covered  by  the  MRO — November 
1, 1973  through  December  31, 1975.  Our 
experience  also  indicates  that  the  use  of 
certain  presumptions  permits  claimants 
to  participate  in  the  refund  process 
without  incurring  inordinate  expense 
and  ensures  that  refund  claims  are 
evaluated  in  the  most  efficient  manner 
possible.  See,  e.g.,  Marathon  Petroleum 
Co.,  14  DOE  1 85.269  (1986)  {Marathon). 
Presumptions  in  refund  cases  are 
specifically  authorized  by  the  applicable 
Subpart  V  regulations  at  10  C.F.R. 
§  205.282(e).  Accordingly,  we  adopt  the 
presumptions  set  forth  below. 

1 .  Calculation  of  Refunds 

First,  we  adopt  a  presumption  that  the 
overcharges  were  dispersed  equally  over 
all  of  Mockabee's  sales  of  products 
covered  by  the  MRO  during  the  period 
covered  by  the  MRO.  See  Permian 
Corp.,  23  DOE  1 85,034  (1993).  In 
accordance  with  this  presumption, 
refunds  are  made  on  a  pro-rata  or 
volumetric  basis.  ^  In  the  absence  of 
better  information,  a  volumetric  refund 


•  Under  the  DOE  Organization  Act.  42  U.S.C 
7151.  et  seq.,  and  Executive  Order  12009.  42  Fed. 
Reg.  46367  (September  25.  1977).  all  functions 
vested  by  law  in  the  FEA  were  transferred  to  and 
vested  in  the  DOE.  Within  the  DOE.  the  ERA  was 
delegated  the  authority  to  investigate  violations  of 
applicable  regulations  and  to  seek  compliance  of 
those  regulations. 


'  If  a  reHner,  reseller,  or  retailer  should  Tile  an 
application  in  this  refund  proceeding,  however,  we 
will  utilize  the  standards  and  appropriate 
presumptions  established  in  previous  proceedings. 
See,  e.g..  Storks  Shell  Senice.  23  IX)E  1 85.017 
(1993);  Shell  Oil  Co.,  18  DOE  1 85.492  (1989). 

^If  an  individual  claimant  believes  that  it  was 
injured  by  more  than  its  volumetric  share,  it  may 
elect  to  forego  this  presumption  and  file  a  refund 
application  based  upon  a  claim  that  it  suffered  a 
disproportionate  share  of  Mockabee's  overcharges. 
See,  e.g..  Mobil  Oil  Corp. /Atchison,  Topeka  and 
Santo  Fe  Bailtoad  Co.,  20  DOE  1 85.788  (1990): 
Mobil  Oil  Corp./Marine  Corps  Exchange  Service.  1 7 
DOE  185.714  (1988).  Such  a  claim  will  be  granted 
if  the  claimant  makes  a  persuasive  showing  that  it 
was  "overcharged"  by  a  specific  ^mount,  and  that 
it  absorbed  those  overcharges.  See  Panhandle 
Eastern  Pipeline  Co.fWestem  Petroleum  Co..  19 
DOE  1  85,705  (1989).  To  the  degree  that  a  claimant 
makes  this  showing,  it  will  receive  an  above- 
volumetric  refund. 


is  appropriate  because  the  DOE  price 
regulations  generally  required  a 
regulated  firm  to  account  for  increased 
costs  on  a  firm-wide  basis  in 
determining  prices. 

Under  the  volumetric  approach,  a 
claimant's  "allocable  share"  of  the 
Mockabee  fund  is  equal  to  the  numbet 
of  gallons  of  covered  product  purchased 
from  Mockabee  during  the  period 
covered  by  the  MRO  times  the  per 
gallon  refund  amount.  In  the  present 
case,  the  per  gallon  refund  is  $0.0612. 
We  derived  this  figure  by  dividing  the 
monies  remitted  by  Mockabee 
($75,638.48)  by  the  total  volume  of 
covered  products  sold  by  Mockabee 
from  November  1, 1973  through 
December  31, 1975  (1.236.132  gallons). 
A  claimant  that  establishes  its  eligibility 
for  a  refund  will  receive  all  or  a  portion 
of  its  allocable  share  plus  a  pro-rata 
share  of  accrued  interest.* 

In  addition  to  the  volumetric 
presumption,  we  also  adopt  a 
presumption  regarding  injury  for  end- 
users. 

2.  End  Users 

In  accordance  with  prior  Subpart  V 
proceedings,  we  adopt  the  presumption 
that  an  end  user  or  ultimate  consumer 
of  covered  products  purchased  from 
Mockabee  whose  business  is  unrelated 
to  the  petroleum  industry  was  injured 
by  the  overcharges  resolved  by  the 
MRO.  See,  e.g.,  Texas  Oil  and  Gas 
Corp.,  12  DOE  1 85,069  at  88^09  (1984). 
Unlike  regulated  firms  in  the  petroleum 
industry,  members  of  this  group 
generally  were  not  required  to  keep 
records  which  justified  selling  price 
increases  by  reference  to  cost  increases. 
Consequently,  analysis  of  the  impact  of 
the  overcharges  on  the  final  price  of 
goods  and  services  produced  by 
members  of  this  group  would  go  beyond 
the  scope  of  the  refund  proceeding.  Id. 
Therefore,  end^users  of  covered 
products  purchased  from  Mockabee 
need  only  document  their  purchase 
volumes  from  Mockabee  during  the 
period  covered  by  the  MRO  to  make  a 
sufficient  showing  that  they  were 
injured  by  the  overcharges. 

B.  Refund  Application  Requirements 

To  apply  for  a  refund  from  the 
Mockabee  fund,  a  claimant  should 
submit  an  Application  for  Refund 


containing  all  of  the  following 
information: 

(1)  Identifying  information  including 
the  claimant's  name,  current  business 
address,  business  address  during  the 
refund  period,  taxpayer  identification 
number,  a  statement  indicating  whether 
the  claimant  is  an  individual, 
corporation,  partnership,  sole 
proprietorship,  or  other  business  entity, 
the  name,  title,  and  telephone  number 
of  a  person  to  contact  for  additional 
information,  and  the  name  and  address 
of  the  person  who  should  receive  any 
refund  check. '  If  the  applicant  operated 
under  more  than  one  name  or  under  a 
different  name  during  the  price  control 
period,  the  applicant  should  specify 
those  names; 

(2)  A  monthly  purchase  schedule 
covering  the  Remedial  Order  period 
(November  1,  1973  through  December 
31,  1975).  The  applicant  should  specify 
the  source  of  this  gallonage  information. 
In  calculating  its  purchase  volumes,  an 
applicant  should  use  actual  records 
from  the  Remedial  Order  period,  if 
available.  If  these  records  are  not 
available,  the  applicant  may  submit 
estimates  of  its  purchases  of  covered 
products,  but  the  estimation  method 
must  be  reasonable  and  clearly 
explained; 

(3)  A  statement  whether  the  applicant 
or  a  related  firm  has  filed,  or  has 
authorized  any  individual  to  file  on  its 
behalf,  any  other  application  in  this 
refund  proceeding.  If  so,  an  explanation 
of  the  circumstances  of  the  other  filing 
or  authorization  should  be  submitted; 

(4)  If  the  applicant  is  or  was  in  any 
way  affiliated  with  Mockabee,  it  should 
explain  this  affiliation,  including  the 
time  period  during  which  it  was 
affiliated.^ 


'As  in  previous  cases,  we  establish  a  minimum 
refund  amount  of  $15.  In  this  proceeding,  any 
potential  claimant  purchasing  less  than  245  gallons 
of  covered  product  from  Mockabee  would  have  an 
allocable  share  of  less  than  $15.  We  have  found 
through  our  experience  thai  the  cost  of  processing 
claims  in  which  refund  amounts  of  less  than  $15 
are  sought  outweighs  the  beneflts  of  restitution  in 
those  insunces.  See  Exxon  Corp.,  17  DOE  1 85.590 
(1988). 


» Under  the  Privacy  Act  of  1974,  the  submission 
of  a  social  security  number  by  an  individual 
applicant  is  voluntary.  An  applicant  that  does  not 
submit  a  social  security  number  must  submit  an 
employer  identification  number,  if  one  exists.  This 
information  will  be  used  in  processing  refund 
applications,  and  is  requested  pursuant  to  our 
authority  under  the  Petroleum  Overcharge 
Distribution  and  Restititution  Act  of  1986  and  other 
regulations  codified  at  10  CFR  Part  205.  Subpart  V. 
The  information  may  be  shared  with  other  federal 
agencies  for  statistical,  auditing  or  archival 
purposes,  and  with  law  enforcement  agencies  when 
they  are  investigating  a  potential  violation  of  civil 
or  criminal  law.  Unless  an  applicant  claims 
confidentiality,  this  information  will  be  available  to 
the  public  in  the  Public  Reference  Room  of  the 
OfHce  of  Hearings  and  Appeals. 

"As  in  other  refund  proceedings  involving 
alleged  refined  products  violations,  the  DOE  will 
presume  that  affiliates  of  the  Remedial  Order  firm 
were  not  injured  by  the  firm's  overcharges.  See,  e.g., 
Marathon  Petroleum  Co. /EMBO  Propane  Co..  15 
DOE  1 85.288  (1987),  This  is  because  the  Remedial 
Order  firm  presumably  would  not  have  sold 
petroleum  products  to  an  affiliate  if  such  a  sale 
would  have  placed  the  purchaser  at  a  competitive 

Continued 
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(5)  The  statement  listed  below,  signed 
by  the  individual  applicant  or  a 
responsible  official  of  the  firm  filing  the 
refund  application: 

I  swear  (or  aRlrm)  that  the  information 
contained  in  this  application  and  its 
attachments  is  true  to  the  best  of  my 
knowledge  and  belief  I  understand  that 
anyone  who  is  convicted  of  providing  false 
information  to  the  federal  government  may 
be  subject  to  a  fine,  jail  sentence,  or  both, 
pursuant  to  18  U.S.C.  §  1001. 1  undersUnd 
that  the  information  contained  in  this 
application  is  subject  to  public  disclosure.  1 
have  enclosed  a  duplicate  of  this  entire 
application,  which  will  be  placed  in  the  OHA 
public  reference  room. 

All  applications  should  be  either 
typed  or  printed  clearly  and  labeled 
"Mockabee  Gas  &  Fuel  Oil  Co.  (Case  No. 
VEF-0001)  Special  Refund  Proceeding." 
Each  applicant  must  submit  an  original 
and  one  copy  of  the  application.  If  the 
applicant  believes  that  any  of  the 
information  in  its  application  is 
confidential  and  does  not  wish  for  that 
information  to  be  publicly  disclosed,  it 
must  submit  an  original  application, 
clearly  designated  "confidential." 
containing  the  confidential  information, 
and  two  copies  of  the  application  with 
the  confidential  information  deleted.  All 
refund  applications  should  be 
postmarked  on  or  before  September  29. 
1995  and  sent  to:  Mockabee  Gas  &  Fuel 
Oil  Co.  Special  Refund  Proceeding, 
Office  of  Hearings  and  Appeals. 
Department  of  Energy,  1000 
Independence  Ave.,  S.W.,  Washington, 
DC  20585. 

C.  Refund  Applications  Filed  by 
Representatives 

We  adopt  the  standard  OHA 
procedures  relating  to  refund    '^ 
applications  filed  on  behalf  of 
applicants  by  "representatives," 
including  refund  filing  services, 
consulting  firms,  accountants,  and 
attorneys.  See,  e.g.,  Starlc's  Shell 
Service.  23  DOE  1 85,017  (1993): 
Texaco,  Inc.,  20  DOE  1 85,147  (1990); 
Shell  Oil  Co.,  18  DOE  1 85,492  (1989). 
We  will  also  require  strict  compliance 
with  the  filing  requirements  as  specified 
in  10  C.F.R.  §  205.283,  particularly  the 
requirement  that  applications  and  the 
accompanying  certification  statement  be 
signed  by  the  applicant.  The  OHA 
reiterates  its  policy  to  closely  scrutinize 
applications  filed  by  filing  services. 
Applications  submitted  by  a  filing 


disadvantage.  See  Marathon  Petroleum  Co  /Pilot  Oil 
Corp..  16  DOE  1 85.611  (1987).  amended,  claim 
denied.  17  DOE  185.291  (1988).  reconsideration 
denied.  20  DOE  1 85.236  (1990).  Furthermore,  if  an 
affiliate  of  the  Remedial  Order  firm  were  granted  a 
refund,  the  Remedial  Order  firm  would  be 
indirectly  compensated  from  a  Remedial  Order 
fund  remitted  to  settle  its  own  alleged  violations. 


service  should  contain  all  of  the 
information  indicated  in  this  Decision. 

Finally,  the  OHA  reserves  the 
authority  to  require  additional 
information  before  granting  any  refund 
in  this  proceeding.  Applications  lacking 
the  required  information  may  be 
dismissed  or  denied. 

D.  Distribution  of  Funds  Remaining. 
After  First  Stage 

Any  funds  that  remain  after  all  first 
stage  claims  have  been  decided  will  be 
distributed  in  accordance  with  the 
provisions  of  the  Petroleum  Overcharge 
Distribution  apd  Restitution  Act  of  1986 
(PODRA),  15  U.S.C.  4501-07.  The 
PODRA  requires  that  the  Secretary  of 
Energy  determine  annually  the  amount 
of  oil  overcharge  funds  that  will  not  be 
required  to  refund  monies  to  injured 
parties  in  Subpart  V  proceedings  and 
make  those  funds  available  to  state 
governments  for  use  in  four  energy 
conservation  programs.  The  Secretary 
has  delegated  these  responsibilities  to 
the  OHA,  and  any  monies  in  the 
Mockabee  hind  that  the  OHA 
determines  will  not  be  needed  to  effect 
direct  restitution  to  injured  customers 
will  be  distributed  in  accordance  with 
the  provisions  of  the  PODRA. 

It  is  therefore  ordered  that:  (1) 
Applications  for  Refund  from  the  funds 
remitted  to  the  Department  of  Energy  by 
Mockabee  Gas  &  Fuel  Oil  Co.  pursuant 
to  the  Modified  Remedial  Order  dated 
April  10,  1985  may  now  be  filed. 

(2)  Applications  must  be  postmarked 
no  later  than  September  29, 1995. 

Dated:  [une  12, 1995. 
George  B.  Breznay. 

Director,  Office  of  Hearings  and  Appeals. 
[PR  Doc.  95-14916  Filed  6-16-95;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-5222-«] 

Agency  Information  Collection 
Activities  Under  0MB  Review 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(0MB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden. 


DATES:  Comments  must  be  submitted  on 
or  before  July  19, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
For  further  information,  or  to  obtain  a 
copy  of  the  ICR  contact  Sandy  Farmer 
at  EPA,  (202)  260-2740,  please  refer  to 
EPA  ICR  #1753.01. 

SUPPLEMENTARY  INFORMATION: 

Office  of  Research  and  Development 

Title:  National  Survey  of  Gross  Alpha 
Methodology  (EPA  ICR  No.  1753.01). 

Abstract:  The  purpose  of  this  survey 
is  to  assess  the  origins  of  statistical 
variance  for  gross  alpha  (radio- 
analytical)  measurements  performed  on 
drinking  water  samples  by  laboratories 
as  required  under  Section  1401  of  the 
Safe  Drinking  Water  Act  (SDWA).  The 
National  Primary  Drinking  Water 
Regulations  required  under  Section 
1401  of  the  SDWA,  and  as  described  in 
a  recent  proposed  rulemaking  (vol.  56, 
No.  138  Federal  Register)  for  gross 
alpha  contamination,  establish 
Maximum  Contaminant  Levels  (MCLs) 
for  radiological  contamination, 
including  gross  alpha  contamination  in 
drinking  water.  In  support  of  the  SDWA 
and  MCL  Goals,  a  survey  is  needed  to 
identify  the  source  of  inaccuracies  in 
gross  alpha  data  presently  collected  by 
USEPA  and  make  appropriate  changes 
to  existing  methodologies  to  ensure  the 
accurate  measurement  and  calculation 
of  gross  alpha  contamination. 

EPA  win  distribute  the  mail 
questionnaires  and  ask  laboratories  to 
voluntarily  provide  information  that 
includes:  (1)  name,  address,  location 
and  point  of  contact  information,  (2) 
type  of  radioanalytical  methodology 
performed  by  laboratories,  (3)  quality 
control  information,  (4)  efficiency  curve 
data,  and  (5)  types  of  counting 
instrumentation. 

The  EPA  will  collect  the 
questionnaires  and  enter  the 
information  into  computerized  database 
for  statistical  analysis. 

Burden  Statement:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  (1)  hour  per 
response  including  reviewing 
instructions,  searching  existing 
information  sources,  completing  and 
reviewing  the  collection  of  information, 
and  submitting  the  information  to  EPA. 

Respondents:  Federal,  State,  local, 
and  private  radio-analytical  laboratories. 

Estimated  Number  of  Respondents: 
350. 

Frequency  of  Collection:  One  time. 

Estimated  Number  of  Responses  per 
Respondent:  1. 

Estimated  Total  Annual  Burden  on 
Respondents:  350  hours. 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  this 


collection  of  information,  including 
suggestions  for  reducing  the  burden, 
(please  refer  to  EPA  ICR  #1753.01): 
Sandy  Farmer,  EPA  #1753.01.  U.S. 
Environmental  Protection  Agency. 
Information  Policy  Branch  (2316).  401 
M  Street.  SW.,  Washington,  DC  20460 
and 
Timothy  Hunt,  Office  of  Management 
and  Budget,  Office  of  Information  and 
Regulatory  Affairs,  725  17th  St.,  NW.. 
Washington,  DC  20503 

Dated:  June  12,  1995. 
Joseph  Retzer. 

Director,  Regulatory  Information  Division. 
|FR  Doc.  95-14801  Filed  6-16-95;  8:45  am] 
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[FRL-6223-8] 

Meeting  of  the  Small  Town 
Environmental  Planning  Task  Force 

On  July  10,  11  and  12,  1995,  the  Small 
Town  Environmental  Planning  Task 
Force  (STTF)  will  conduct  its  fifth 
meeting.  The  purpose  of  the  meeting  is 
to  review  and  discuss  the  reports  of  the 
various  work  groups,  prepare  draft 
reports  for  full  committee  review  and 
approval,  prepare  an  outline  and  draft  of 
the  STTF's  Final  Recommendations 
Report  to  the  Administrator,  discuss 
state/local/federal  roles  and 
responsibilities  in  the  current 
environment,  and  activities  necessary  to 
comply  with  the  provisions  of  the  Small 
Town  Environmental  Planning  Act  (42 
U.S.C.  6908). 

The  Task  Force  is  charged  with 
identifying  regulations  developed 
pursuant  to  Federal  environmental  laws 
which  pose  significant  compliance 
problems  for  small  towns;  identifying 
the  means  to  improve  the  working 
relationship  between  the  Environmental 
Protection  Agency  and  small  towns; 
reviewing  proposed  regulations  for  the 
protection  of  environmental  and  public 
health  and  suggesting  revisions  that 
could  improve  the  ability  of  small  towns 
to  comply  with  such  regulations;  and 
identifying  the  means  to  promoting 
regionalization  of  environmental 
treatment  systems  and  infrastructure. 

The  meeting  will  be  held  at  the 
Holiday  Inn  Hotel  and  Suites,  located  at 
625  First  Street,  Alexandria,  VA  22314. 
The  meeting  will  begin  at  9  a.m.  on  July 
10th  and  conclude  at  2  p.m.  on  July 
11th. 

The  Designated  Federal  Officer  (DFO) 
for  this  Committee  is  Christine 
Zawlocki.  She  is  the  point  of  contact  for 
information  concerning  any  Committee 
matters  and  can  be  reached  by  calling 
(202)  260-0244  or  by  writing  to:  U.S. 


EPA,  401  M  Street,  SW.  1502. 
Washington,  DC  20460 

This  is  an  open  meeting  and  all 
interested  persons  are  invited  to  attend. 
Meeting  minutes  will  be  available 
within  forty-five  days  after  the  meeting 
and  can  be  obtained  by  written  request 
from  the  DFO.  Members  of  the  public 
are  requested  to  call  the  DFO  at  the 
above  number  if  planning  to  attend  so 
that  arrangements  can  be  made  to 
comfortably  accommodate  attendees  as 
much  as  possible. 

Christine  Zawlocki, 

Designated  Federal  Official,  Office  of 
Regional  Operations  and  State/Local 
Relations. 

jFR  Doc.  95-14907  Filed  6-16-95;  8:45  am) 
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{FRL-5224-2] 

Lithium  of  LubboclrSuperfund  Site: 
Proposed  Settlement 

SUMMARY:  Under  Section  122(h)  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA),  the  Environmental 
Protection  Agency  (EPA)  has  agreed  to 
settle  claims  for  past  response  costs  at 
the  Lithium  of  Lubbock  Superfund  Site 
in  Lubbock,  Texas  with  the  following 
parties: 

United  States  Coast  Guard 

The  Defense  Reutilization  and  Marketing 

Service 
California  Institute  of  Technology 
Altus  Corporation 
West  Texas  Warehouse 
Burlington  Northern  Railroad 

EPA  will  consider  public  comments 
on  the  proposed  settlement  for  30  days. 
EPA  may  withdraw  from  or  modify  the 
proposed  settlement  should  such 
comments  disclose  facts  or 
considerations  which  indicate  the 
proposed  settlement  is  inappropriate, 
improper,  or  inadequate.  Copies  of  the 
proposed  settlement  are  available  from: 
Mr.  John  R.  Burleson,  Superfund 
Enforcement  Branch  (6H-EC),  U.S.  EPA, 
Region  6,  1445  Ross  Avenue,  Dallas, 
Texas  75202-2733,  telephone  (214) 
665-6728. 

Written  comments  may  be  submitted 
to  the  person  above  for  30  days  from  the 
date  of  publication. 

Dated:  June  1.  1995. 

Allyn  M .  Davis. 

Acting  Regional  Administrator,  U.S.  EPA, 
Region  6 

(PR  Doc.  95-14909  Filed  6-16-95;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collection 
Requirement  Submitted  to  Office  of 
Management  and  Budget  for  Review 

June  12. 1995. 

The  Federal  Communications 
Commission  has  submitted  the 
following  information  collection 
requirements  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3507). 

Copies  of  these  submissions  may  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Service,  Inc.,  2100  M  Street.  NW.,  Suite 
140,  Washington,  EX:  20037,  (202)  857- 
3800.  For  further  information  on  this 
submission  contact  Dorothy  Conway, 
Federal  Communications  Commission, 
(202)  418-0217  or  via  internet  at 
DConway@FCC.GOV.  Persons  wishing 
to  comment  on  this  information 
collection  should  contact  Timothy  Fain. 
Office  of  Management  and  Budget, 
Room  10214  NEOB,  Washington,  DC 
20503, (202)  395-3561. 
OMB  Number:  3060-0169. 

Title:  Sections  43.51  and  43.53  - 
Reports  and  Records  of 
Communications  Common  Carriers  and 
Certain  Affiliates. 

Form  No.:  N/A. 

Action:  Extension  of  a  currently 
approved  collection. 

Respondents:  Businesses  or  other  for- 
profit. 

Frequency  of  Response:  On  occasion. 

Estimated  Annual  Burden:  374 
responses;  16.1  hour  burden  per 
response;  6,029  hours  total  annual 
burden. 

Needs  and  Uses:  Sections  43.51  and 
43.53  require  reports  by  which  the 
Commission  gathers  information 
concerning  carriers  which  it  examines 
relating  to  the  activities  of  that  carrier 
which  may  effect  charges  and  services 
and  rendered. 
OMB  Number:  N/A. 

Title:  Amendment  of  Part  65  and  69 
of  the  Commission's  Rules  to  Reform  the 
Interstate  Rate  of  Return  Presription  and 
Enforcement  Processes. 

Form  No.:  N/A. 

Action:  New  Collection. 

Respondents:  Business  or  other  for- 
profit. 

Frequency  of  Response:  On  occasion. 

Estimated  Annual  Burden:  5 
responses;  10,000  hours  burden  per 
response;  50,000  hours  total  annual 
burden. 

Needs  and  Uses:  The  Order  revises 
the  Part  65  rules  governing  the 
procedures  and  methodologies  for 
prescribing  and  enforcing  the  rate  of 


32012 


Federal  Register  /  Vol.  60.  No.  117  /  Monday.  June  19.  1995  /  Notices 


return  for  certain  LECs.  Specifically,  the 
Order  replaces  the  existing  rule,  which 
initiates  represcription  proceedings 
biennially,  with  a  semiautomatic  trigger 
activated  by  changes  in  capital  costs; 
modifies  the  paper  hearing  rules  set  out 
in  Part  65;  streamlines  the  methodolgies 
used  to  estimate  the  cost  of  capital  and 
removes  the  automatic  refund  rule. 
Federal  Communications  Commission. 
William  F.  Galon, 
Acting  Secretary. 
|FR  Doc  95-14874  Filed  6-16-95:  8:45  ami 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Information  Collection  Submitted  to 
0MB  for  Review 

AGENCY:  Federal  Deposit  Insurance 

Corporation. 

ACTION:  Notice  of  information  collection 

submitted  to  0MB  for  review  and 

approval  under  the  Paperwork 

Reduction  Act  of  1980. 


Comments:  Comments  on  this  collection 
of  information  are  welcome  and 
should  be  submitted  before  (insert  60 
days  after  date  of  publication  in  the 
Federal  Register). 
ADDRESSES:  A  copy  of  the  submission 
may  be  obtained  by  calling  or  vmting 
the  FDIC  contact  listed  above. 
Comments  regarding  the  submission 
should  be  addressed  to  both  the  0MB 
reviewer  and  the  FDIC  contact  listed 
above. 

SUPPLEMENTARY  INFORMATION:  FDIC 
Regulation  12  CFR  349  requires  annual 
reports  of  borrowings  by  bank  executive 
officers  and  principal  shareholders  from 
either  their^own  bank  or  from 
correspondent  banks.  The  information  is 
retained  by  the  banks  and  made 
available  to  the  public  upon  request. 

Dated:  June  13. 1995. 
Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldman. 

Acting^Executive  Secretary  (Administration). 
IFR  Doc.  95-14846  Filed  6-16-95;  8:45  am] 
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Board  of  Governors  of  the  Federal  Reserve 
System.  June  13, 1995. 
Jennifer  |.  Johnson, 
Deputy  Secretary  of  the  Board. 
IFR  Doc.  95-14889  Filed  6-16-95;  8:45  am) 
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SUMMARY:  In  accordance  with 
requirements  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C. 
Chapter  35).  the  FDIC  hereby  gives 
notice  that  it  has  submitted  to  the  Office 
of  Management  and  Budget  a  request  for 
OMB  review  of  the  information 
collection  system  described  below. 
Type  of  Review:  Extension  of  the 
expiration  date  of  a  currently 
approved  collection  without  any 
change  in  the  substance  or  method  of 
collection. 
Title:  Reports  on  Indebtedness  of 
Executive  Officers  and  Principal 
Shareholders  to  Correspondent  Banks 

and  to  Own  Bank.  

Form  Number:  Form  FFIEC  004. 
OMB  Number:  3064-0023. 
Expiration  Date  of  OMB  Clearance: 

September  30. 1995. 
Frequency  of  Response:  On  occasion. 
Respondents:  Bank  executive  officers 
and  principal  shareholders  from 
either  their  own  bank  or 
correspondent  bank. 
Number  of  Respondents:  28.044. 
Annual  Hours  per  Respondent:  2. 
Total  Annual  Hours:  56,088. 
OMB  Reviewer:  Milo  Sunderhauf.  (202) 
395-7316.  Office  of  Management  and 
Budget,  Paperwork  Reduction  Project 
(3064-0023).  Washington,  D.C.  20503. 
FDIC  Contact:  Steven  F.  Hanft.  (202) 
898-3907.  Office  of  Executive 
Secretary.  Room  F^OO,  Federal 
Deposit  Insurance  Corporation.  550 
17th  Street,  NW.,  Washington,  D.C. 
20429. 


FEDERAL  RESERVE  SYSTEM 

RotMft  F.  Long;  Change  in  Bank 
Control  Notice 

Acquisition  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificant  listed  below  has 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  notices  are  set 
forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(0(7)). 

The  notice  is  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  notice  has  been 
accepted  for  processing,  it  will  also  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  to  the  Reserve  Bcmk  indicated 
for  the  notice  or  to  the  offices  of  the 
Board  of  Governors.  Comments  must  be 
received  not  later  than  July  3,  1995. 

A.  Federal  Reserve  Bank  of 
Richmond  (Lloyd  W.  Bostian.  Jr.,  Senior 
Vice  President)  701  East  Byrd  Street, 
Richmond,  Virginia  23261; 

1.  Mr.  Robert  F.  Long,  Carlisle, 
Pennsylvania;  to  acquire  an  additional 
1.24  percent,  for  a  total  of  10.57  percent, 
of  the  voting  shares  of  United  Financial 
Banking  Companies.  Inc..  Vienna, 
Virginia,  and  thereby  indirectly  acquire 
The  Business  Bank,  Vienna,  Virginia. 


Marshall  &  llsley  Corporation; 
Acquisition  of  Company  Engaged  in 
Permissible  Nonbanking  Activities 

The  organization  listed  in  this  notice 
has  applied  under  §  225.23(a)(2)  or  (f) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  comi>anies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsoimd 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  July  3, 1995. 

A.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 

60690: 

1.  Marshall  fi-  llsley  Corporation. 
Milwaukee,  Wisconsin;  to  acquire 
through  its  subsidiary.  M&I  Data 
Services,  Inc..  Milwaukee.  Wisconsin, 
Mutual  Services.  Inc.,  Braintree, 
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Massachusetts,  and  thereby  engage  in 
data  processing  services,  pursuant  to  § 
225.25(b)(7)  of  the  Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  June  13,  1995. 

Jennifer  J.  Johnson, 

Deputy  Secretary  of  the  Board. 

IFR  Doc.  95-14890  Filed  6-16-95;  8:45  am) 

BILUNO  COOE  6210-01-f 

Totalbank  Corporation  of  Florida; 
Formation  of,  Acquisition  by.  or 
Merger  of  Bank  Holding  Companies 

The  company  listed  in  this  notice  has 
applied  for  the  Board's  approval  under 
section  3  of  the  Bank  Holding  Company 
Act  (12  U.S.C.  1842)  and  §  225.14  of  the 
Board's  Regulation  Y  (12  CFR  225.14)  to 
become  a  bank  holding  company  or  to 
acquire  a  bank  or  bank  holding 
company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that 
application  or  to  the  offices  of  the  Board 
of  Governors.  Any  comment  on  an 
application  that  requests  a  hearing  must 
include  a  statement  of  why  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute  and 
summarizing  the  evidence  that  would 
be  presented  at  a  hearing. 

Comments  regarding  this  application 
must  be  received  not  later  than  July  13, 
1995. 

A.  Federal  Reserve  Bank  of  Atlanta 

(Zane  R.  Kelley,  Vice  President)  104 
Marietta  Street.  N.W..  Atlanta,  Georgia 
30303: 

1.  Totalbank  Corporation  of  Florida, 
Miami,  Florida;  to  acquire  100  percent 
of  the  voting  shares  of  Florida 
International  Bank,  Perrine,  Florida. 

Board  of  Governors  of  the  Federal  Reserve 
System,  June  13, 1995. 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
IFR  Doc.  95-14891  Filed  6-16-95;  8:45  am) 

BILUNO  COOE  e21IH>1-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Agency  Information  Collection  Under 
OMB  Review 

Title:  Notice  of  Proposed  Rulemaking 
(NPRM)  for  the  Etevelopmental 
Disabilities  Program. 

OMB  No.:  N.A. 

Description:  The  Developmental 
Disabilities  Program  provides 
financial  assistance  through  formula  & 
discretionary  grant  programs  to  States, 
non-project  organizations  &  to 
universities.  Information  needs  are 
based  on  statutory  requirements  & 
provides  compliance  progress 
reporting  and  financial  management 
of  the  State  plan,  Protection  & 
Advocacy  System,  University 
Affiliated  Programs  &  Projects  of 
National  Significance. 

Respondents:  State  Local  or  Tribal 
Grovemment,  and  Not-for-Profit 
Institutions. 

Annual  Number  of  Respondents:  56 
sites. 

Number  of  responses  per  respondent:  1 
Total  annual  responses:  56  sites 
Hours  per  response:  50 
Total  Annual  Burden  Hours:  2,800 

Additional  Information:  Copies  of  the 
proposed  collection  may  be  obtained 
from  Bob  Sargis  of  the  Division  of 
Information  Resource  Management, 
ACF,  by  calling  (202)  690-7275. 

OMB  Comment:  Consideration  will  be 
given  to  comments  and  suggestions 
received  within  30  days  of 
publication.  Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
directly  to  the  following;  Office  of 
Management  and  Budget,  Paperwork 
Reduction  Project,  725  17th  Street 
NW.,  Washington,  DC  20503,  Attn: 
Ms.  Wendy  Taylor. 

Dated:  June  12.  1995. 
Roberta  Katson, 

Acting  Director,  Office  of  Information 

Resource  Management. 

IFR  Doc.  95-14857  Filed  6-16-95;  8:45  am) 

BILUNG  COOE  4184-01-M 


Agency  Information  Collection  Under 
OMB  Review 

Title:  Low  Income  Home  Energy 
Assistance  Program  LIHEAP 
Leveraging  Report. 

OMB  No.:  0970-0121. 

Description:  ACF  needs  this  information 
to  carry  out  statutory  requirements  for 
administering  the  LIHEAP  leveraging 


incentive  program — to  determine 
countability  and  valuation  of  grantees' 
leveraged  home  energy  resources,  and 
to  determine  grantees'  shares  of 
leveraging  incentive  funds. 

Respondents:  States,  Indian  tribes,  and 
territories. 

Annual  Number  of  Respondents:  70 
sites. 

Number  of  responses  per  respondent:  1. 

Total  annual  responses:  70  sites. 

Hours  per  response:  40. 

Total  Annual  Burden  Hours:  2,800. 

Additional  Information:  Copies  of  the 
proposed  collection  may  be  obtained 
from  Bob  Sargis  of  the  Division  of 
Information  Resource  Management, 
ACF,  by  calling  (202)  690-7275. 

OMB  Comment:  Consideration  will  be 
given  to  comments  and  suggestions 
received  within  30  days  of 
publication.  Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
directly  to  the  following:  Office  of 
Management  and  Budget,  Paperwork 
Reduction  Project.  725  17th  Street 
NW.,  Washington.  DC  20503,  Attn: 
Ms.  Wendy  Taylor. 

Dated:  June  12,  1995. 
Roberta  Katson, 

Acting  Director,  Office  of  Information 
Resource  Management. 
IFR  Doc.  95-14856  Filed  6-16-95;  8:45  am] 

BILLING  COOE  4184-01-M 


National  Institutes  of  Health 

Government-Owned  Inventions; 
Availability  for  Licensing 

agency:  National  Institutes  of  Health, 
HHS.  V 

action:  Notice. 

The  inventions  listed  below  are 
owned  by  agencies  of  the  U.S. 
Government  and  are  available  for 
licensing  in  the  U.S.  in  accordance  with 
35  U.S.C.  207  to  achieve  expeditious 
commercialization  of  results  of  federally 
funded  research  and  development. 
Foreign  patent  applications  are  filed  on 
selected  inventions  to  extend  market 
coverage  for  U.S.  companies  and  may 
also  be  available  for  licensing. 
ADDRESSES:  Licensing  information  and 
copies  of  the  U.S.  patent  applications 
listed  below  may  be  obtained  by  writing 
to  David  Sadowski,  Office  of 
Technology  Transfer.  National  Institutes 
of  Health,  6011  Executive  Boulevard, 
Suite  325,  Rockville,  Maryland  20852- 
3804  (telephone  301/496-7735  ext  288; 
fax  301/402-0220).  A  signed 
Confidential  Disclosure  Agreement  will 
be  required  to  receive  copies  of  the 
patent  applications. 
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Dental  Implant  Modification 

Kisielewski,  R.W..  Hastings.  C.K., 

McCarthy.  G.R.  (FDA) 
Filed  19  Apr  95 
Serial  No.  08/424.786. 

Description  of  the  Invention: 
Implanted  dental  prostheses  are 
subjected  to  large  forces  acting  in 
different  directions  within  severely- 
limited  space.  Screw  and/or  nut 
connections,  while  useful  in  the 
construction  of  these  prostheses,  are 
subject  to  relative  rotations  which  can 
lead  to  undesirable  loosening  of  the 
implant  at  inopportune  times.  The 
present  invention  greatly  inhibits  the 
undesirable  loosening  of  the  dental 
prosthesis  by  providing  for  a  linear, 
axial  transmission  of  forces  from  the 
prosthesis  to  a  tubular  spacer  and  an 
implanted  base  by  the  retaining  nut. 
This  invention  has  the  additional 
advantage  of  permitting  relatively  easy 
retrofitting  of  existing  dental  prostheses 
which  were  prone  to  failure  due  to 
loosening  when  the  retaining  nut  or 
screw  turned  under  the  forces  normally 
found  in  previously  available 
prostheses. 

Potential  Areas  of  Application: 
Applicable  to  improvement  of  dental 
prostheses  used  world-wide;  design 
adaptable  to  other  prosthetic  securing 
applications. 

hdain  Advantages  of  Invention: 
Inexpensive  to  apply  to  existing 
prostheses;  much  improved  functional 
design,  (portfolio:  Dental  Technology- 
Therapeutics,  implants] 

Drycleaning  Secondary  Vapor  Isolation 
and  Removal  System 

Earnest,  G.S..  Froehlich.  P. A.  (NIOSH) 
Filed  27  Oct  94 
Serial  No.  08/329.920. 

Description  of  the  Invention:  A  system 
which  reduces  envirormiental  emissions 
and  operator  exposure  to  solvent  vapors 
associated  with  dry  cleaning  machines. 
Dry  cleaning  solvents  such  as 
perchloroethylene  are  known  to  cause 
liver  and  kidney  damage  and  to 
contribute  to  ozone  depletion.  Due  to 
the  operational  nature  of  dry  cleaning 
machines,  which  involves  continuous 
loading  and  unloading,  operators  are 
exposed  to  solvent  vapors  which  are 
emitted  each  time  the  machines  are 
opened.  The  invention  involves  a 
ventilation  system  which  isolates, 
contains  and  removes  residual  solvent 
vapors  before  a  dry  cleaning  machine 
chamber  is  opened. 

Potential  Areas  of  Application:  Closed 
circuit  dry  cleaning  machines; 
exhausting  dry  cleaning  machines; 
single  and  multiple  bath  processing 
machines. 


Main  Advantages  of  Invention: 
Reduce  worker  exposure  to  hazardous 
solvent  vapors;  reduce  emission  of 
hazardous  vapors  into  the  environment; 
can  be  retrofitted  onto  existing  dry 
cleaning  machines. 

Stage  of  Development:  Conceptual 
only,  [portfolio:  Devices/ 
Instrumentation — Environmental 
Technology,  prevention,  apparatus) 

An  Integrating  Sphere  Which  Delivers  a 
Homogeneous  Beam  of  Laser  Light  for 
Use  in  Photod3mamic  Therapy 

Smith.  F.D.,  Cole.  J..  Harrington,  F.. 

Bernstein.  E.  (NCRR) 
Filed  24  May  94 
Serial  No.  08/248.918. 

Description  of  the  Invention:  An 
irradiation  attachment  for  an  optical 
fiber  which  provides  an  output  of  light 
that  has  a  highly  uniform  intensity. 
Frequently,  optical  fibers  are  used  in 
illumination  delivery  systems.  However, 
in  general  the  output  from  optical  fibe,rs 
is  irregular  due  to  a  number  of  factors 
which  include:  imprecise  introduction 
of  light  into  the  fiber;  imperfect  cleaving 
or  polishing  of  the  fiber  output  face;  and 
distortions  introduced  by  handling  the 
fiber.  The  inventive  device  simply 
attaches  to  the  end  of  a  delivery  optical 
fiber  and  overcomes  the  irregularities 
and  produces  a  uniform  level  of 
illumination.  The  inventive  device 
permits  uniform  irradiation  of 
irregularly  shaped  objects. 

Potential  Areas  of  Application: 
Photodynamic  therapy;  treatment  of 
psoriasis;  uniform  illumination  of  flat 
and  raised  surfaces. 

Main  Advantages  of  Invention: 
Simple  attachment  to  optical  delivery 
fibers;  hand  held;  uniform  illumination 
of  fiat  and  raised  surfaces. 

Stage  of  Development:  Prototype  built 
and  tested  on  laboratory  animals, 
[portfolio:  Devices/Instrumentation— 
Therapeutics,  instnrnients) 

Ventilated  Casting  Grinding 
Workstation  With  Turntable 

Gressel,  M.G.  (CDC) 
Filed  20  May  94 
Serial  No.  08/247.181. 

Description  of  the  Invention:  A  new 
ventilated  workstation  which  reduces 
worker  exposure  to  hazardous 
particulate  materials  has  been  invented. 
In  conventional  foundry  casting 
operations,  castings  are  cleaned  by  hand 
using  pneumatic  chipping  and  grinding 
tools.  The  grinding  and  chipping  of 
sand  burnt  into  the  castings  results  in  a 
discharge  of  respirable  silica  particles. 
The  workstation  of  the  present 
invention  is  equipped  with  a  rotatable 
workpiece  holder  which  allows  all 


surfaces  of  the  workpiece  to  be 
positioned  so  that  particles  discharged 
by  grinding  or  madiining  are  directed 
toward  a  ventilation  area  at  which  the 
discharged  particles  are  removed. 

Potential  Areas  of  Application: 
Cleaning  foundry  castings;  machining 
workpieces. 

Main  Advantages  of  Invention: 
Reduces  worker  exposure  to  hazardous 
particulate  materials;  easy  to  retrofit  to 
existing  ventilated  workstations. 

Stage  of  Development:  Prototype 
built,  tested,  and  evaluated. 

Recent  Publications:  Abstract  entitled 
"An  Evaluation  of  a  Local  Exhaust 
Ventilation  Control  System  for  Casting 
Cleaning  in  a  Foundry,"  May  21-27 
meeting  of  the  American  Industrial 
Hygiene  Conference  and  Exhibition 
(1994);  NTIS  Technical  Report, 
(portfolio:  Devices/Instrumentation— 
Environmental  Technology,  equipment 
and  machinery] 

Magnetic  Resonance  Monitor 

(Bowman.  J.D..  Engel.  D.P.  (NIOSH) 
Filed  29  Apr  94 
Serial  No.  08/235.833. 

This  invention  relates  to  measurement 
of  static  and  extremely  low  frequency 
magnetic  fields.  Further,  it  permits 
measurement  of  environmental 
magnetic  fields  which  are  in  magnetic 
resonance  with  magnetic  moments  in  a 
biological  organism,  particularly  the 
human  body.  This  invention  overcomes 
deficiencies  in  current  systems,  such  as: 
only  measuring  oscillating  magnetic 
fields,  measuring  static  and  oscillating 
fields  with  Hall-effect  or  flux-gate 
probes,  and  measuring  static  and 
oscillating  fields  and  all  their 
characteristics  without  taking  into 
consideration  chemical  and  biological 
effects,  [portfolio:  Devices/ 
Instrumentation — Environmental 
Technology,  methods  of  testing] 

Dated:  June  8, 1995. 
Barbara  M.  McGarey. 

Deputy  Director,  Office  of  Technology 

Transfer 

IFR  Doc.  9&-14899  Filed  6-16-95;  8:45  am] 

BILUNO  CODE  4140-01-P 


Govemment-Owned  Inventions; 
Availability  for  Licensing 

agency:  National  Institutes  of  Health. 

HHS. 

ACTION:  Notice. 


The  inventions  listed  below  are 
owned  by  agencies  of  the  U.S. 
Government  and  are  available  for 
licensing  in  the  U.S.  in  accordance  with 
35  U.S.C.  207  to  achieve  expeditious 
commercialization  of  results  of  federally 
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funded  research  and  development. 
Foreign  patent  applications  are  filed  on 
selected  inventions  to  extend  market 
coverage  for  U.S.  companies  and  may 
also  be  available  for  licensing. 
ADDRESSES:  Licensing  information  and 
copies  of  the  U.S.  patent  applications 
listed  below  may  be  obtained  by  writing 
to  John  Fahner-Vihtelic.  Technology 
Licensing  Specialist,  Office  of 
Technology  Transfer.  National  Institutes 
of  Health,  6011  Executive  Boulevard, 
Suite  325,  Rockville,  Maryland  20852- 
3804  (telephone  301/496-7735  ext  285; 
fax  301/402-0220).  A  signed 
Confidential  Disclosure  Agreement  will 
be  required  to  receive  copies  of  the 
patent  applications. 

Production  and  Use  of  Anti-Dorsalizing 
Morphogenetlc  Protein 

Moos,  M..  Jr.,  Krinks.  M..  Wang.  S. 

(FDA) 
Filed  8  Nov  94 
Serial  No.  08/335,583. 

In  recent  years,  a  number  of  members 
of  the  TGF-P  superfamily  have  been 
discovered  \*hich  serve  as  growth 
factors  in  the  development  of  bone,  or 
participate  in  a  variety  of  developmental 
processes.  This  case  discloses  a  novel 
member  of  the  TGF-P  superfamily. 
designated  Anti-dorsalizing 
morphogenetic  protein-1.  or  ADMP-1. 
ADMP-1  is  most  closely  related  to 
human  bone  morphogenetic  protein-3, 
and  counters  dorsalizing  influences 
during  development.  ADMP-1  can  be 
used  as  a  pharmaceutical  to  treat 
inappropriate  proliferation  of  neural 
crest  derivative  tissues,  such  as 
neuroblastomas,  as  well  as  a  probe  for 
finding  and  cloning  other  ADMPs.  The 
case  claims  isolated  ADMP-1, 
pharmaceutical  preparations  employing 
ADMP-1.  diagnosis  of  genetic  lesions 
involving  this  protein,  and  methods  of 
treatment  of  conditions  involving 
inappropriate  proliferation  of  tissues  by 
administering  ADMP-1.  [portfolio: 
Cancer — Research  Reagents] 

Improvements  in  the  Ability  of  Neural 
Networks,  Particularly  Dystal,  To 
Distinguish  Among  Small  DifHerences  in 
Similar  Inputs 

Alkon.  D.L..  Vogl.  T.P.  (NINDS) 
Filed  14  Nov  94 
Serial  No.  08/331.554. 

This  application  describes  a  powerful 
associative  learning  neural  network 
system  and  improvements  designed  to 
enhance  decision  making.  This 
invention  consists  of  a  basic 
architectural  unit  of  certain  inputs  and 
outputs.  Interposed  between  inputs  and 
outputs  are  "patches"  or  storage  areas  of 
dynamic  interaction  between 


conditioned  and  unconditioned  signals. 
The  patches  process  information  to 
achieve  associative  learning  locally 
under  rules  designed  for  application- 
related  goals  of  the  system.  This 
technology  far  exceeds  the  power  and 
utility  of  previous  neural  networks  with 
features  such  as:  rapid  incremental 
learning  without  supervision,  self 
organizing  and  insensitive  to  global 
parameters,  and  associates  extremely 
noisy  and  heterogeneous  patterns.  The 
utility  of  this  technology  has  been 
proven  with  complex  experimental 
applications,  [portfolio:  Devices/ 
Instrumentation — Software,  artificial 
intelligence] 

Fluorescent  and  NMR  Sensitive 
Intracellular  pH  Indicators 

London.  R.E.  Levy.  L.A..  Murphy.  E., 

Gabel.  S.  (NIEHS) 
Filed  11  Oct  94 
Serial  No.  08/320,986. 

This  invention  discloses  compositions 
and  methods  useful  for  measuring  pH. 
Specifically,  this  invention  teaches  the 
measurement  of  intracellular  pH  and  a 
new  class  of  Huorescent  and  fluorinated 
(NMR  sensitive)  aromatic  compounds. 
These  compounds  have  excitation 
wavelengths  in  the  ultraviolet  or  visible 
portions  of  the  electromagnetic 
spectrum.  In  addition  to  being  useful  for 
pH  indicators,  fluorine  containing 
analogs  of  these  compounds  have 
shown  utility  for  NMR  spectroscopic 
determinations.  The  present  invention 
overcomes  the  disadvantages  of  pk 
values  that  are  not  matched  to  the 
cytosol.  leaking,  and  binding  to  cellular 
protein,  found  in  current  fluorescent 
intracellular  pH  probes,  [portfolio: 
Internal  Medicine — Diagnostics, 
imaging,  agents] 

Method  and  System  for  Doppler 
Ultrasound  Measurement  of  Blood  Flow 

Adam.  D.R..  Kempner.  K.M.,  Vivino. 

M.A..  Tucker,  E.E..  Jones,  M.  (DCRT) 
Filed  24  Sep  94 
Serial  No.  08/300,718 

This  invention  discloses  a  system  and 
method  for  providing  Doppler  flow 
velocity  data  that  is  corrected  for 
misalignment  between  the  flow 
direction  within  a  vessel  and  the  beam 
orientation  of  the  ultrasound  probe.  A 
conventional  ultrasonic  Doppler  color 
mapping  system  was  adapted  to  include 
an  apparatus  to  measure  and  record  the 
free  space  position  and  orientation  of 
the  ultrasonic  probe.  A  set  of  2D  image 
planes,  which  need  not  be  parallel,  is 
acquired.  A  structural  representation 
derived  from  the  acquired  data  is  used 
to  determine  the  flow  direction  for  the 
imaged  vessel.  This  apparatus  and 
method  has  advantages  over  other 


systems  because  it  offers  the  ability  to 
measure  flow  distributions  with  a  hand- 
manipulated  probe,  [portfolio:  Devices/ 
Instrumentation — Diagnostics,  imaging, 
ultrasound] 

Method  and  System  for 
Multidimensional  Localization  and 
Rapid  Magnetic  Resonance 
Spectroscopic  Imaging 

Posse.  S..  Le  Bihan.  D.  (CC) 

Filed  15  Aug  94 

Serial  No.  08/290,348  (CIP  of  08/ 

224.942). 

A  newly  developed  method  and 
system  for  multidimensional 
localization  and  rapid  magnetic 
resonance  spectroscopic  imaging  allows 
for  quicker,  more  accurate  imaging  of 
metabolites  in  biologic  tissue.  Nuclear 
magnetic  resonance  (NMR)  techniques 
have  long  been  used  to  obtain 
spectroscopic  information  about 
substances  in  order  to  reveal  the 
substance's  chemical  composition.  More 
recently,  spectroscopic  imaging 
techniques  have  been  developed  that 
combine  magnetic  resonance  imaging 
(MRI)  with  NMR  spectroscopic 
techniques,  thus  providing  a  special 
image  of  the  chemical  composition; 
however,  previously  available 
techniques  for  making  such 
measurements  have  been  hampered  by 
limitations  in  prelocalization  of  samples 
due  to  long  echo  times  as  well  as  long 
data  acquisition  times.  Most  of  these 
systems  often  generate  spectral  as  well 
as  spacial  data  due  to  the  long  echo 
times,  and  their  localization  techniques 
are  not  applicable  to  acquiring  multiple- 
volume  data  from  nuclei  that  have  short 
T2  relaxation  times.  This  new  system 
circumvents  these  limitations  by 
applying  pulse  sequence  to  a 
conventional  MRI  apparatus,  which 
allows  the  rapid  acquisition  of  data  for 
generating  spectroscopic  images  and 
greatly  shortens  the  echo  time.  Spatial 
prelocalization  of  a  volume  of  interest  is 
achieved  by  providing  a  presuppression 
sequence  before  a  stimulated  echo  (STE) 
sequence  and  a  suppression  sequence 
before  the  interval  of  the  STE  sequence, 
[portfolio:  Devices/Instrumentation — 
Diagnostics,  imaging  apparatus,  MRI] 

Method  and  System  For  MRI  Detection 
of  Abnormal  Blood  Flow 

Moonen.  C.T..  Duyn.  J.,  van  Gelderen.  P. 
(NCRR) 

Filed  5  Aug  94 

Serial  No.  08/286.783. 

The  present  invention  disclosure 
describes  a  magnetic  resonance  imaging 
system  and  method  for  detecting  blood 
flow  abnormalities.  This  is 
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accomplished  by  determining  the  time 
delay  for  the  arrival  of  a  bolus  of  MR 
contrast  agent  into  a  localized  region  of 
tissue.  This  arrival  is  observed  in  a 
series  of  magnetic  resonance  signals 
obtained  subsequent  to  the  bolus 
injection.  A  rapid  series  of  imaging 
pulse  sequences  acquires  the  time 
development  of  the  signal  from  the 
localized  regions  within  the  imaged 
field  of  view  of  the  body.  The  arrival 
time  for  the  bolus  into  a  given  localized 
region  is  determined  from  the  acquired 
time  data,  and  the  relative  arrival  time 
among  regions  in  the  imaged  field  of 
view  indicated  whether  there  is 
decreased  blood  flow  to  certain  areas. 
This  method  and  system  has  the 
potential  to  replace  some  of  the  invasive 
procedures  now  in  use  to  determine 
blood  flow  through  certain  body  tissues, 
[portfolio:  Devices/Instrumentation — 
Diagnostics,  imaging,  methods] 

DNA  Sequence  Which  Acts  as  a 
Chromatin  Insulator  Element  To  Protect 
Expressed  Genes  From  Cis-Acting 
Regulatory  Sequences 

Chung.  J..  Felsenfeld,  G.  (NIDDK) 

Filed  29  Jul  94 

Serial  No.  08/283.125  (OP  of  08/ 

045.266). 

Novel  method  of  insulating  functional 
DNA  domains  introduced  into  higher 
leukaryotic  cells  from  the  effects  of  the 
cell's  cisacting  regulatory  elements.  The 
invention  represents  the  first  pure 
insulator  to  be  demonstrated  to  function 
in  human  cells.  The  element  promises 
to  be  a  useful  tool  in  gene  therapy,  gene 
transfer  techniques,  and  studies 
involving  gene  regulation  and  other 
gene  expression  technologies,  [portfolio: 
Cancer — Therapjeutics,  gene  therapy) 

Spectroscopic  Imaging  Device 
Employing  Quality  Spectral  Filters 

Lewis.  E.N..  Levin,  I.W..  Treado,  P.J. 

(NIDDK) 
Serial  No.  08/236,655 
Patent  Issued  27  Dec  94 
U.S.  Patent  No.  5,377,003. 

This  novel  imaging  device,  which 
integrates  both  light  microscopy  and 
spectroscopy,  allows  for  the  cost- 
effective  development  of  high-resolution 
spatial,  chemical,  and  spectral  images.  It 
provides  a  rapid  means  for  examining 
and  collecting  large  format  images  from 
vibrational  and  visible  spectra  in  a 
three-dimensional  sample.  It  is  superior 
to  current  equipment  because  it  has  no 
moving  parts.  This  device  may  be  used 
as  a  tool  for  the  characterization  of 
polymers  and  semiconductors  and  has 
potential  as  a  diagnostic  tool  for  clinical 
analysis  of  histologic  materials, 
[portfolio:  Devices/Instrumentation — 
Diagnostics,  imaging,  spectroscopy] 


Method  To  Enhance  the  Sensitivity  of 
MRI  for  Magnetic  Susceptibility  Effecta 

Moonen.  C.T.  (NCRR) 

Filed  13  Aug  93 

Serial  No.  08/106.372  (OP  of  07/ 

841.994). 

A  novel  fast-imaging  method  resulting 
in  enhanced  sensitivity  to  T2*  changes 
was  developed.  This  new  technique  is 
unlike  other  methods  in  that  it  is  based 
on  gradient-recalled  echoes  of  spins 
whose  excitation  and  echo  formation  are 
separated  by  one  or  more  TR  period.  It 
does  not  require  chemical  shift 
refocusing  and,  thus,  results  in 
increased  T2*  sensitivity.  The  new 
method  improves  the  ability  of 
functional  MRI  based  on  T2*  effects, 
[portfolio:  Devices/Instrumentation — 
Diagnostics,  imaging  methods] 

Dated:  June  8, 1995. 
BartMra  M.  McGarey.  J.D. 

Deputy  Director.  Office  of  Technology 

Transfer. 

(PR  Doc.  95-14897  Filed  6-16-95:  8:45  am] 

MLUNO  C006  4140-01-P 


Opportunity  for  Licensing: 
Pharmaceutical  Preparations 
Containing  Cyclodextrin  Derivatives 

AGENCY:  National  Institutes  of  Health. 
Public  Health  Service.  DHHS. 
ACTION:  Notice. 


SUMiURY:  The  National  Institutes  of 
Health  (NIH).  Department  of  Health  and 
Human  Services,  seeks  license€(s)  for 
U.S.  Patent  4,727,064,  entitled 
"Pharmaceutical  Preparations 
Containing  Cyclodextrin  Eterivatives," 
which  issued  February  23, 1988.  This 
invention  describes  a  method  of 
improvement  of  pharmaceutical 
preparations  which  comprises  the 
addition  of  crystalline  drugs  with 
substantially  low  solubility  to 
cyclodextrin  compounds  which  are 
water  soluble,  have  the  ability  to  form 
inclusion  complexes  with  the  drugs  in 
question,  and  are  intrinsically 
amorphous  and  substantially  decrease 
the  tendency  of  the  drug  to  crystallize. 

This  U.S.  Patent  had  been  exclusively 
licensed  to  Pharmatec  Inc.  and  Cyclex 
Inc.  (see  Federal  Register  of  September 
10,  1987—52  FR  34268)  by  the  National 
Technical  Information  Service  (NTIS). 
The  period  of  general  exclusivity 
provided  under  the  NTIS  agreements 
has  expired  and  the  patent  is  now 
available  for  licensing.  NTIS  has 
transferred  custody  of  this  case  to  NIH 
and  NIH  has  the  right  to  grant 
nonexclusive  or  exclusive  licenses  to 
this  patent  in  most  fields  of  use.  In 
particular,  NIH  can  grant  an  exclusive 


license  for  the  use  of  cyclodextrin 
technology  in  combination  with  "drug 
actives"  that  are  approved  for  a 
particular  use  by  the  Food  and  Drug 
Administration  (FDA)  if  the  drug  active 
itself  or  its  FDA-approved  use  is 
covered  by  a  U.S.  patent. 

NIH  intends  to  grant  the  selected 
firm(8)  royalty-bearing  license(s)  to 
practice  the  inventions  embodied  in 
U.S.  Patent  4.727,064  in  the  U.S.  for  all 
or  some  of  the  available  fields  of  use. 
The  patent  rights  in  these  inventions 
have  been  assigned  to  the  United  States 
of  America. 

SUPPLEMENTARY  INFORMATION:  The  NIH 
seeks  licensee(s),  who  in  accordance 
with  requirements  and  regulations 
governing  the  licensing  of  government- 
owned  inventions  (37  CFR  Part  404), 
have  the  most  meritorious  plan  for  the 
development  of  the  cyclodextrin 
technology  to  a  marketable  status  to 
meet  the  needs  of  the  public  and  with 
the  best  terms  for  the  NIH.  The  criteria 
that  NIH  will  use  to  evaluate  license 
applications  will  include,  but  not  be 
limited  to  those  set  forth  by  37  CFR 
404.7(a)(l)(ii)-(iv). 

ADDRESSES:  Requests  for  a  copy  of  the 
patent,  license  application  form,  or 
other  questions  and  comments 
concerning  the  licensing  of  this 
technology  should  be  directed  to:  Carol 
C.  Lavrich.  Technology  Licensing 
Specialist,  Office  of  Technology 
Transfer,  National  Institutes  of  Health, 
6011  Executive  Boulevard.  Suite  325, 
Rockville.  Maryland  20852-3804; 
telephone:  301/496-7735  ext  287;  fax: 
301/402-0220. 

Dated:  June  5, 1995. 
Baibara  M.  McGarey, 
Deputy  Director,  Office  of  Technology 
Transfer. 
[FR  Doc.  95-14898  Filed  6-16-95;  8:45  am) 

BILUNO  CODE  4140-01-P 


Office  of  Inspector  General 


Program  Exclusions:  May  1995 

AGENCY:  Office  of  Inspector  Gene 

HHS. 

ACTION:  Notice  of  program  exclusions. 


During  the  month  of  May  1995.  the 
HHS  Office  of  Inspector  General 
imposed  exclusions  in  the  cases  set 
forth  below.  When  an  exclusion  is 
imposed,  no  program  payment  is  made 
to  anyone  for  any  items  or  Services 
(other  than  an  emergency  item  or 
service  not  provided  in  a  hospital 
emergency  room)  furnished,  ordered  or 
prescribed  by  an  excluded  party  under 
the  Medicare,  Medicaid,  Maternal  and 
Child  Health  Services  Block  Grant  and 
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Block  Grants  to  States  for  Social 
Services  programs.  In  addition,  no 
program  payment  is  made  to  any 
business  or  facility,  e.g.,  a  hospital,  that 
submits  bills  for  payment  for  items  or 
services  provided  by  an  excluded  party. 
Program  beneficiaries  remain  free  to 
decide  for  themselves  whether  they  will 
continue  to  use  the  services  of  an 
excluded  party  even  though  no  program 
payments  will  be  made  for  items  and 
services  provided  by  that  excluded 
party.  The  exclusions  have  national 
effect  and  also  apply  to  all  other  Federal 
non-procurement  programs. 


Sut}ject  city,  state 

Effective 
date 

Program-related  convictions: 

Boucher,  Dana  

06/05/95 

Old  Orchard  Bch,  ME. 

BZM  Royalty,  Inc  

06/05/95 

Bronx,  NY. 

Corcoran,  William 

06/05/95 

Mastic  Beach,  NY. 

Culala,  Pascual  R  

06/01/95 

Saratoga.  CA. 

Enriquez,  Norma  V  

06/01/95 

Vallejo,  CA. 

Fen-and,  Denis  Christopher  

06/04/95 

Rockford,  Ml. 

Fomenko,  Svettana 

06/05/95 

Brooklyn.  NY. 

Galluzzo,  Alfred  J 

06/04/95 

Janesville.  Wl. 

Gard,  Rosie  A  

06/04/95 

Edmund.  Wl. 

Lane,  Timothy  J  

06/05/95 

Jacksonville.  PL 

Law,  Daniel  

06/04/95 

Greenfield,  Wl. 

Makowski,  Dennis  Edward 

06/04/95 

Troy,  Ml. 

Sanders,  Denise  

06/05«5 

Sk:kerville,  NJ. 

Schwartz,  Isaac 

06/05/95 

Lawrence,  NY. 

Super  Care  Medical  Supplies, 

Broadview,  IL 

06/04/95 

Patient     Abuse/Neglect     Convic- 

bons: 

Attrecfie,  Arturo  

06/05/95 

Brooklyn,  NY. 

Ctose,  Ann  

06/05/95 

Salem,  MA. 

Cooper,  Mary  L  

06/01/95 

Little  Rock,  AR. 

Gadley,  Loretta  

06/05/95 

Lackawana,  NY. 

Jones,  Dawn  M  

06/05/95 

Troy.  AL. 

Lancour.  Howard  M  

06/05/95 

Montpelier,  VT. 

Sevillapo,  Marta  A 

06/05/95 

Framingham,  MA. 

Vtoko,  Peter  B  

06/04/95 

Bloomflekj  Hills,  Ml. 

Williams,  RonaW  

06A)4/95 

Detroit,  Ml. 

Conviction  for  health  care  fraud: 

Garone,  Deanna  

06/05/95 

Howard  Beach,  NY. 

Ucer,  Erol  

06/04/95 

Grand  Blanc.  Ml. 

Subject  city,  state 


Controlled  sutwtance  convk:tions: 

Amokj,  John  Jacob 

Curwensville,  PA. 

Han,  Sum  Kyung 

Pittsburgh,  PA. 

Haver,  Joseph  B  

Punxsutawney,  PA. 
License      revocation/suspension/ 

surrender: 

Black,  James  Rutherford  II  

Birmingham.  AL. 

Cohen,  Teddy  Alan  Alexandria. 
VA 

Cordovani,  John  J 

Alexandria,  VA. 

Domino,  Constance  M  

Minneapolis,  MN. 

Ferrari,  Frarx^s  M  

Kearny,  NJ. 

Franklin,  Gerald  S 

Amherst,  MA. 

Hensrud,  Mary  J  

Minneapolis.  MN. 

Irisari,  Oscar  Solidum  

Moundsville,  WV. 

KatMr,  David  I  

Alexandria,  VA. 

Limberopoulos,  William  M 

Pelham.  NH. 

Lyng,  Gwendolyn  A 

Winsted,  MN. 

Marcotuli,  Alfonso  A 

New  Castle,  PA. 

Michael,  James  C  

Newport,  Rl. 

Mikesell,  Stacey  L 

Newton,  MA. 

Musikant.  David  S 

Paoli,  PA. 

Zajac.  William 

Thompson,  CT. 
Federal/State     exclusion/suspen- 
sion: 

Arrillaga,  Abenamar  

New  York,  NY. 

Bakhtiar,  Fartiang  

Woodbury,  NY. 

Easycare        Home        Medical 
Equipmnt  

Congers,  NY. 

Holle,  Cheryl  L  

Concordia,  KS. 

Ram,  Moofthy  S 

Wheeling,  WV. 
Owned/Controlled    by    Convk:te<y 

excluded: 

Eye    Physkaans    &    Surgeons 
Corp 

S  Charleston,  WV. 

Eye    Physcians    &    Surgeons 
Corp 

S  Charleston,  WV. 
Default  on  heal  loan: 

Abbott,  Brian  L  

Nyack,  NY. 

Alexander,  Marsha 

Rio  Vista,  CA. 

Amouhashem,  Parvin 

Alexandria,  VA. 

Basedow,  William  K  

Saint  Marys,  OH. 

Berry,  Linda  R  '. 

Johnston,  Rl. 


Effective 
date 


06/05/95 
06/05«5 
06/05«5 

06/05/95 

06/05«5  ! 
06/05«5  j 

06/07/95  j 

06/05/95  ' 

06/05/95  ' 

06/07/95 

06/05/95 

06/05«5 

06/05/95 

06/07/95 

06/05«5 

06/05/95 

06/05/95 

06/05/95 

06/05«5 

06/05/95 
06/05/95 

06/05«5 
06/01/95 
06/05/95 


06/05/95 

06/05/95 

06/05/95 
06/01/95 
06/05«5 
06/04/95 
06/05/95 


Subject  city,  state 

Effective 
date 

Bottortf,  Douglas  J  

06/04/95 

Kansas  City,  MO. 

Boyer,  Gtenn  D 

06/07/95 

Dania,  FL. 

Burch,  Gregory  D 

06/01/95 

Riverside,  CA. 

Byrd.  Daryl  C  

06/01/95 

New  Orteans.  LA. 

Collins,  Henry  L  

05/16/95 

Chicago,  IL. 

Cooley,  Stephen  L  

06/01/95 

Estes  Park.  CO. 
Coronado,  Rudolph  K  

06/14/95 

Pembroke,  NC. 

Desantis,  Nicholas  G  

06/01/95 

La  Mesa,  CA. 

Downes,  John  W 

06/14/95 

Kennesaw,  GA. 

Drier,  Yolanda  J  

06/14/95 

Ormond  Beach,  FL. 

Ellis,  Cynthia  E  (Harris)  

06/01/95 

Austin.  TX. 

Gallagher,  Tamara  G  

06/01/95 

Chino,  CA. 

Gidowski,  Frank  W 

06/01/95 

Sun  City  West,  AZ. 

Glenn,  John  Asbury  Jr  

06/14/95 

Eastman,  GA. 

Glum,  Gary  L  

06/01/95 

Los  Angeles,  CA. 

Goodmcin,  William  D 

06/01/95 

Magnolia,  AR. 

Greene,  Davkl  Allan 

06/01/95 

Santa  Maria,  CA. 

Greenwakj,  Lewis  A 

06/07/95 

N  Miami  Beach,  FL. 

Hahn,  Peter  S  

06/01/95 

Placentia,  CA. 

Harcus,  James  M 

06/04/95 

Chicago.  IL. 

Harrison,  Rodney  B  

06/01/95 

Montclair,  CA. 

Headley,  Patricia  D  

06/01/95 

Tonkawa,  OK. 

Heitxr,  Harry  A 

06/01/95 

Grover  City,  CA. 

Herbst,  Stephen  H  

Winona,  MO. 

Hubon,  Joyce  A  Lender  ... 

Anaheim,  CA. 

Hustands,  Michael  L  

Corona,  CA. 

JacotKon,  Robert 

Queens,  NY. 

Kelty,  Mark  S 

Chino,  CA. 

Landrum,  Keith 

Hawthorne,  CA. 

Lillie,  Rk:hard  W 

San  Dimas,  CA. 
Lowy-Berry,  Christine  L  ... 
Glendora,  CA. 

Lyons,  Glynnis  J  

Tampa,  FL. 

Mahar,  Deborah  Zeitsoff  .. 

Costa  Mesa.  CA. 

Mandracchia,  Philip  A  

Palm  Beach  Gardens,  FL 

Martin,  Craig  S  

Athens,  GA. 

McKinney,  Laurence  T 

Hilo,  HI. 

Mendelson,  Sol  06/01/95 


06/04/95 


06/01/95 


06A)1/95 


06/05/95 


06/01/95 


06/01/95 


06/01/95 
06«)1/95 
06A)7/95 
06/01/95 


06A)S«5 


06/14/95 


05/1 2«5 
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Subject  city,  sta*** 


Alta  Loma,  CA. 

Michals,  Robert  H  

Aurora,  CO. 

Miller,  Harry  Matthew 

Unwood,  NJ. 

Moore,  Edwin  William  

Long  Beach,  CA. 

O'Leary,  Mdly  M 

Kansas  Crty.  MO. 

Orr,  William  S .- 

Canon  City,  CO. 

Perry,  Keith  O  

Los  Angeles,  CA. 

Rose,  Stefan  

Miamt.  FL 

Shaw.  Michael  P 

Fremont.  CA. 

Shelby-Calvin.  Rosetta  Marie 
LittJe  Rock,  AR. 

Shin,  Hui-Yong 

Los  Angeles,  CA. 

Somlar,  Steven  C 

Chicago,  IL. 

Stanton,  LawrerKe  P  

Seattle,  WA. 

Staptes-Home,  Michelle  J 

Ellenwood,  GA. 

Stewart,  MarV  I 

Savannah.  GA. 

Teosink.  Scott  H  

Staten  Island.  NY- 
Thomas,  Lindwall  A  

Silver  Spnng,  MD. 

Volk,  Anthony  M 

Pappillion,  NE. 

Wade,  Eric  V 

Tyler.  TX. 

West.  Marvin  L 

Montgomery,  AL 

Westing,  Denise  D  

Alameda,  CA. 

Wright,  Richard  O  

Virginia  Beach,  VA. 


Effective 
date 


06/01/95 

06/05«5 

06A)1/95 

06/04«5 

06A)1/95 

06/01/95 

06A)7/95 

06/01/95 

06/01/95 

06/01/95 

06/04/95 

06A)1/95 

06A)5«5 

06A)5«5 

06/05/95 

06/05/95 

06/01/95 

06/01/95 

06/14/95 

06rt)1/95 

06/05«5 


Dated:  June  7, 1995. 
William  M.  Libercci. 

Director,  Health  Care  Administrative 
Sanctions,  Office  of  Civil  Fraud  and 
Administrative  Adjudication. 
|FR  Doc.  95-14912  Filed  6-1&-95,  8:45  am) 

BILUNG  CODE  4150-04-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Administration 
pocket  No.  N-95-3924] 

Notice  of  Submission  of  Proposed 
Information  Collections  to  0MB 

agency:  Office  of  Administration.  HUD. 
action:  Notices^ 

SUMMARY:  The  proposed  information 
collection  requirements  described  below 
have  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperworlc 
Reduction  Act.  The  Department  is 
soliciting  public  comment  on  the 
subject  proposals. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
these  proposals.  Comments  must  be 
received  within  thirty  (30)  days  from  the 
date  of  this  Notice.  Ck)mments  should 
refer  to  the  proposal  by  name  and 
should  be  sent  to:  Joseph  F.  Lackey,  Jr.. 
OMB  Desk  Officer,  Office  of 
Management  and  Budget.  New 
Executive  Office  Building.  Washington. 
DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT:  Key 
F.  Weaver.  Reports  Management  Officer. 
Department  of  Housing  and  Urban 
Development,  451  7th  Street. 
Southwest,  Washington.  DC  20410. 
telephone  (202)  708-0050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Ms.  Weaver. 
SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposals 
for  the  collections  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter). 

The  Notices  list  the  following 
information:  (1)  The  title  of  the 


information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use;  (4)  the  agency  form 
number,  if  applicable;  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal;  (6)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (7) 
whether  the  proposal  is  new  or  an 
extension  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (8)  the  names  and  telephone 
numbers  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act.  44  U.S.C.  3507;  Section  7(d) 
of  the  Department  of  Housing  and  Urban 
Development  Act,  42  U.S.C.  3535(d). 

Dated:  June  12. 1995 
David  S.  Christy. 

Director.  Information  Fesources  Management 
Policy  and  Management  Division. 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Proposal:  Survey  of  Mortgage  Lending 
Activity. 

Office:  Housing. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use:  The 
surveys  will  be  used  to  obtain 
information  on  the  developments  in  the 
mortgage  market.  They  will  be  used  to 
monitor  such  developments  and  to 
provide  statistical  data  to  Federal,  state, 
and  non-governmental  entities. 

Form  Number:  HUD-136.1  through 
HUD-136.5. 

Respondents:  State,  Local,  or  Tribal 
Government,  Business  or  Other  For- 
Profit,  and  the  Federal  Government. 


Reporting  Burden: 


Numt)er  of  re- 
spondents 


Frequency  of 
response 


Hours  per 
response 


Burden 
hours 


Surveys 


616 


12 


1.50 


11,832 


Total  Estimated  Burden  Hours: 
11.832. 

Status:  Extension  with  changes. 

Contact:  John  N.  Dickie.  HUD,  (202) 
755-7470;  Michael  C.  Wells.  HUD.  (202) 
755-7470;  Joseph  F.  Lackey.  Jr..  OMB, 
(202) 395-7316. 

Dated:  June  12, 1995. 


Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Proposal:  Statement  of  Taxes. 

Office:  Housing. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use:  Form 
HUD-434  will  be  used  by  the 
Department  to  record  the  necessary 
information  pertaining  to  taxes  to  enable 
HUD  to  establish  its  tax  records  and  to 


continue  immediate  payment  of  taxes. 
The  form  will  also  verify  the  taxes  paid 
when  the  lender's  claim  is  audited  for 
insurance  benefits. 

Form  Number:  HUD-434. 

Respondents:  State,  Local  or  Tribal 
Government.  Businesses  or  Other  For- 
Profit,  and  the  Federal  Government. 

Reporting  Burden: 
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Numt)er  of  re- 
spondents 


Frequency  of 
response 


Form  HUD-434 


250 


Hours  per 
response 


.5 


32019 


Burden 
hours 


125 


Total  Estimated  Burden  Hours:  125. 

Status:  Extension  with  changes. 

Contact:  Gary  G.  Zimmerman,  HUD, 
(202)  401-2168;  Joseph  F.  Lackey.  Jr., 
OMB,  (202)  395-7316. 

Dated  June  12. 1995. 
IFR  Doc.  95-14930  Filed  6-16-95;  8:45  am] 

BILUNO  COOC  4310-01-M 

[Docket  No.  FR-3655-N-02] 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

AGENCY:  Office  of  AdministraHon.  HUD. 
ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
sohciting  public  comments  on  the 
subject  proposal. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  must  be 
received  within  thirty  (30)  days  from  the 
date  of  this  Notice.  Comments  should 
refer  to  the  proposal  by  name  and 
should  be  sent  to:  Joseph  F.  Lackey,  Jr., 
OMB  Desk  Officer,  Office  of 
Management  and  Budget,  New  . 


Executive  Office  Building,  Washington, 
DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kay  F.  Weaver,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street, 
Southwest,  Washington,  IX  20410, 
telephone  (202)  708-0050.  This  is  not  a 
toll-ft«e  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Ms.  Weaver. 
SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notice  lists  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use;  (4)  the  agency  form 
number,  if  applicable;  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal;  (6)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (7) 
whether  the  proposal  is  new  or  an 
extension,  reinstatement,  or  revision  of 


an  information  collection  requirement, 
and  (8)  the  names  and  telephone 
numbers  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act,  44  U.S.C  3507;  Section  7(d) 
of  the  Department  of  Housing  and  Urban 
Development  Act,  42  U.S.C.  3535(d). 

Dated:  June  12, 1995. 
David  S.  Cristy, 

Director,  information  Resources  Management 
Policy  and  Management  Division. 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Proposal:  HUD  Condominium  "Spot 
Loan"  Checklist  and  Warranty  (FR- 
3655). 

Office:  Housing. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use:  The 
Condominium  Spot  Loan  program 
permits  the  Department  to  insure 
mortgages  in  viable  condominium 
projects  that  do  not  have  HUD  or  VA 
approval.  Lenders  will  use  this  form  to 
determine  a  single  unit's  eligibility  for 
FHA  mortgage  insurance. 

Form  Number:  None. 

Respondents:  Businesses  or  Other 
For-Profit. 
Reporting  Burden: 


Number  of  re- 
spondents 


Frequency  of 
response 


Hours  per 
response 


Burden 
hours 


Information  Collection 


2,000 


200 


Total  Estimated  Burden  Hours:  200. 

Status:  New. 

Contact:  Susan  Hoyer.  HUD,  (202) 
708-2700;  Joseph  F.  Lackey,  Jr.,  OMB. 
(202) 395-7316. 

Dated:  June  12,  1995. 

IFR  Doc.  95-14932  Filed  6-16-95;  8:45  am) 

BILUNG  COOE  4210-01-M 


Office  of  the  Assistant  Secretary  for 
Administration 


[Docket  No.  FR-3918-N-02] 

Privacy  Act  of  1974;  Computer 
Matching  Program 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Administration,  (HUD). 


ACTION:  Notice  of  a  Computer  Matching 
Program  between  HUD  and  the 
Department  of  Education  (ED). 

SUMMARY:  In  accordance  with  the 
Privacy  Act  of  1974  (5  U.S.C.  552a).  as 
amended  by  the  Computer  Matching 
and  Privacy  Protection  Act  of  1988,  as 
amended.  (Pub.  L.  100-503).  and  the 
Office  of  Management  and  Budget 
(OMB)  Guidelines  on  the  Conduct  of 
Matching  Programs  (54  FR  25818  (June 
19. 1989)).  and  OMB  Bulletin  89-22, 
"Instructions  on  Reporting  Computer 
Matching  Programs  to  the  Office  of 
Management  and  Budget  (OMB), 
Congress  and  the  Public."  the 
Department  of  Housing  and  Urban 
Development  (HUD)  is  issuing  a  public 
notice  of  its  intent  to  conduct  a 
computer  matching  program  with  the 


Department  of  Education  (ED)  to  utilize 
a  computer  information  system  of  HUD, 
the  Credit  Alert  Interactive  Voice 
Response  System  (CAIVRS),  with  ED's 
debtor  files.  This  match  will  allow 
prescreening  of  applicants  for  loans  or 
loans  guaranteed  by  the  Federal 
Government  to  ascertain  if  the  applicant 
is  delinquent  in  paying  a  debt  owed  to 
or  insured  by  the  Federal  Government 
for  HUD  or  ED  direct  or  guaranteed 
loans. 

Before  granting  a  loan,  the  lending 
agency  and/or  the  authorized  lending 
institution  will  be  able  to  interrogate  the 
CAIVRS  debtor  file  which  contains  the 
Social  Security  Numbers  (SSNs)  of 
HUD's  delinquent  debtors  and 
defaulters  and  defaulted  debtor  records 
of  ED  and  verify  that  the  loan  applicant 
is  not  in  default  or  delinquent  on  direct 
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or  guaranteed  loans  of  participating 
Federal  programs  of  either  agency. 
Authorized  users  place  a  telephone  call 
to  the  system.  The  system  provides  a 
recorded  message  followed  by  a  series  of 
instructions,  one  of  which  is  a 
requirement  for  the  SSN  of  the  loan 
applicant.  The  system  then  reports 
audibly  whether  the  SSN  is  related  to 
delinquent  or  defaulted  Federal 
obligations  for  HUD  or  ED  direct  or 
guaranteed  loans.  As  a  result  of  the 
information  produced  by  this  match,  the 
authorized  users  may  not  deny, 
terminate,  or  make  a  final  decision  of 
any  loan  assistance  to  an  applicant  or 
take  other  adverse  action  against  such 
applicant,  until  an  officer  or  employee 
of  such  agency  has  independently 
verified  such  information. 
EFFECTIVE  DATE:  Computer  matching  is 
expected  to  begin  July  19.  1995  and 
unless  comments  are  received  which 
will  resuh  in  a  contrary  determination, 
will  be  accomplished  18  months  from 
the  beginning  date. 

FOR  PRIVACY  ACT  INFORMATKJN  CONTACT: 
Jeanette  Smith,  Departmental  privacy 
Act  Officer,  Department  of  Housing  and 
Urban  Development.  451  7th  St.,  SW. 
room  4178,  Washington.  DC  20410. 
telephone  number  (202)  708-2374.  [This 
is  not  a  toll-free  telephone  number.) 
FOR  FURTHER  INF0RMATKX4  FROM 
RECIPIEffT  AGENCY  CONTACT:  Joseph 
McCloskey,  Director.  Control  and 
Analysis  Division,  Department  of 
Housing  and  Urban  Development.  451 
7th  Street  SW..  room  2246,  Washington, 
DC  20410.  telephone  number  (202)  708- 
2438.  [This  is  not  a  toll-free  number.) 
FOR  FURTHER  INFORMATION  FROM  SOURCE 
AGENCY  CONTACT:  Adara  Walton.  Branch 
Chief.  Student  Receivables  Division, 
Department  of  Education,  Regional 
Office  Building.  7th  &  D  Streets  SW, 
Washington.  DC  20202,  telephone 
number  (202)  708-4766.  [This  is  not  a 
toll-free  number.) 

Reporting 

In  accordance  with  Public  Law  100- 
503,  the  Computer  Matching  and 
Privacy  Protection  Act  of  1988,  as 
amended,  and  Office  of  Management 
and  Budget  Bulletin  89-22, 
"Instructions  on  Reporting  Computer 
Matching  Programs  to  the  Office  of 
Management  and  Budget  (0MB). 
Congress  and  the  Public;"  copies  of  this 
Notice  and  report,  in  duplicate,  are 
being  provided  to  the  Committee  on 
Governmental  Affairs  of  the  United 
States  Senate,  the  Committee  on 
Government  Reform  and  Oversight  of 
the  House  of  Representatives,  and  the 
Office  of  Management  and  Budget. 


Authority 

The  matching  program  may  be 
conducted  pursuant  to  Pub.  L.  100-503, 
"The  Computer  Matching  and  Privacy 
Protection  Act  of  1988,"  as  amended, 
and  Office  of  Management  and  Budget 
(0MB)  Circulars  A-129  (Managing 
Federal  Credit  Programs)  and  A-70 
(Policies  and  Guidelines  for  Federal 
Credit  Programs).  One  of  the  purposes  of 
all  Executive  departments  and 
agencies — including  HUD — is  to 
implement  efficient  management 
practices  for  Federal  credit  programs. 
OMB  Circulars  A-129  and  A-70  were 
issued  under  the  authority  of  the  Budget 
and  Accounting  Act  of  1921.  as 
amended;  the  Budget  and  Accounting 
Act  of  1950.  as  amended;  the  Debt 
Collection  Act  of  1982.  as  amended; 
and.  the  Deficit  Reduction  Act  of  1984, 
as  amended. 

Objectives  To  Be  Met  by  the  matching 
program 

The  matching  program  will  allow  ED 
access  to  a  system  which  permits 
prescreening  of  applicants  for  loans  or 
loans  guaranteed  by  the  Federal 
Government  to  ascertain  if  the  applicant 
is  delinquent  in  paying  a  debt  owed  to 
or  insured  by  the  Government.  In 
addition.  HUD  will  be  provided  access 
to  ED  debtor  data  for  prescreening 
purposes. 

Records  To  Be  Matched 


HUD  will  utilize  its  system  of  records 
entitled  HUD/DEPT-2.  Accounting 
Records.  The  debtor  files  for  HUD 
programs  involved  are  included  in  this 
system  of  records.  HUD's  debtor  files 
contain  information  on  borrowers  and 
co-borrowers  who  are  currently  in 
default  (at  least  90  days  delinquent  on 
their  loans);  or  who  have  any 
outstanding  claims  paid  during  the  last 
three  years  on  Title  11  insured  or 
guaranteed  home  mortgage  loans;  or 
individuals  who  have  defaulted  on 
Section  312  rehabilitation  loans;  or 
individuals  who  have  had  a  claim  paid 
in  the  last  three  years  on  a  Title  I  loan. 
For  the  CAIVRs  match.  HUD/DEPT-2, 
System  of  Records,  receives  its  program 
inputs  from  HUD/DEPT-28.  Property 
Improvement  and  Manufactured 
(Mobile)  Home  Loans— Default;  HUD/ 
DEPT-32.  Delinquent/Default/ Assigned 
Temporary  Mortgage  Assistance 
Payments  (TMAP)  Program;  and  HUD/ 
CPD-1,  Rehabilitation  Loans — 
Delinquent/Default. 

ED  will  provide  HUD  with  debtor  files 
contained  in  its  system  of  records.  HUD 
is  maintaining  ED's  records  only  as  a 
ministerial  action  on  behalf  of  ED.  not 
as  a  part  of  HUD's  HUD/DEPT-2  system 


of  records.  ED's  data  contain 
information  on  individuals  who  have 
defaulted  on  their  guaranteed  loans.  ED 
will  retain  ownership  and  responsibility 
for  their  systems  of  records  that  they 
place  with  HUD.  HUD  serves  only  as  a 
record  location  and  routine  use 
recipient  for  ED's  data. 

Notice  Procedures 

HUD  and  ED  will  notify  individuals  at 
the  time  of  application  (ensuring  that 
routine  use  appears  on  the  application 
form)  for  guaranteed  or  direct  loans  that 
their  records  will  be  matched  to 
determine  whether  they  are  delinquent 
or  in  defauh  on  a  Federal  debt.  HUD 
and  ED  will  also  publish  notices 
concerning  routine  use  disclosures  in 
the  Federal  Register  to  inform 
individuals  that  a  computer  match  may 
be  performed  to  determine  a  loan 
applicant's  credit  status  with  the 
Federal  Government. 

Categories  of  ref^rds^dividuals 
involved 

The  debtor  records  include  these  data 
elements:  SSN.  claim  niunber.  ED 
Regional  Office  Code.  Collection  Agency 
Code,  program  code,  and  indication  of 
indebtedness.  Categories  of  records 
include:  Record  of  claims  and  defaults, 
repayment  agreements,  credit  reports, 
financial  statements,  and  records  of 
foreclosures.  Categories  of  individuals 
include:  Former  mortgagors  and 
purchasers  of  HUD-owned  properties, 
manufactured  (mobile)  home  and  home 
improvement  loan  debtors  who  are 
delinquent  or  in  default  on  their  loans, 
and  rehabilitation  loan  debtors  who  are 
delinquent  or  in  default  on  their  loans. 


Period  of  the  Match 

Matching  will  begin  at  least  40  days 
from  the  date  copies  of  the  signed  (by 
both  Data  Integrity  Boards)  computer 
matching  agreement  are  sent  to  both 
Houses  of  Congress  or  at  least  30  days 
from  a  date  this  Notice  is  published  in 
the  Federal  Register,  whichever  is  later, 
providing  no  comments  are  received 
which  would  result  in  a  contrary 
determination. 

Issued  at  Washington,  DC,  June  13, 1995. 
Marilynn  A.  Davis, 
Assistant  Secretary  for  AdministmUon. 
[PR  Doc.  95-14929  Filed  &-16-95:  8:45  am) 

BM.LMO  COOe  4210-01-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[WY-920-05-1 320-01;  WYW1 36502] 

Wyoming;  Bridger  Coal  Co.; 
Exploration  License 

June  9, 1995. 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Notice  of  Correction — Bridger 
Coal  Co.  Exploration  License. 

SUMMARY:  This  notice  corrects  an  error 
in  the  legal  description  for  a  Notice  of 
Invitation  for  Coal  Exploration  License 
WYW136502  previously  published  in 
the  Federal  Register  June  2, 1995  (60  FR 
28792).  The  legal  land  description  is 
changed  to  read  T.  20  N.,  R.  100  W.,  6th 
P.M.,  Wyoming,  instead  of  T.  40  N.,  R. 
100  W.,  6th  P.M.  The  remainder  of  the 
Notice  of  Invitation  remains  unchanged. 
Pamela  I.  Lewis, 
Supervisory  Land  Law  Examiner. 
(FR  Doc.  95-14641  Filed  6-1&-95:  8:45  ami 

BtLUNQ  COOE  431»-22-P 


[WY-«20-05-1 320-01 ;  WYW1 36504] 

Wyoming  Cordero  Coal  Co.; 
Exploration  License 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  correction — Cordero 
Coal  Co.  Exploration  License. 

SUMMARY:  This  notice  corrects  the 
Notice  of  Invitation  for  Coal  Exploration 
License  WYW136504  previously 
published  in  the  Federal  Register  May 
24,  1995  (60  FR  27546).  That  Notice  of 
Invitation  stated  that  a  counterpart 
notice  would  be  published  in  the  News- 
Record  of  Gillette,  WY.  beginning  no 
later  than  the  week  of  May  22,  1995.  and 
stated  that  any  party  electing  to 
participate  in  the  exploration  program 
must  send  written  notice  to  both  the 
Bureau  of  Land  Management  (BLM)  and 
the  Cordero  Mining  Co.  no  later  than 
thirty  days  after  publication  of  the 
Notice  of  Invitation  in  the  Federal 
Register.  The  first  publication  in  the 
News-Record  of  Gillette  did  not  occur 
before  May  22,  1995,  and  will  not  occur 
until  June  9. 1995;  therefore,  the  Notice 
of  Invitation  is  revised  to  state  that 
written  notice  of  any  party  electing  to 
participate  in  the  exploration  program 
must  be  received  by  the  BLM  and 
Cordero  Mining  Co.  no  later  than  July 


10.  1995.  The  remaiiKier  of  the  Notice 

of  Invitation  remains  unchanged. 

Pamela  J.  Levris, 

Supervisory  Land  Law  Examiner. 

IFR  Doc.  95-14642  Filed  6-16-95:  8:45  am) 

BILUNG  COOC  4310-22-P 

[WY-820-05-1 320-01;  WYW1 36559] 

Wyoming;  invitation  for  Coal 
Exploration  License 

)une  9.  1995. 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice  of  invitation  for  coal 

exploration  license. 

SUMMARY:  Pursuant  to  section  2(b)  of  the 
Mineral  Leasing  Act  of  February  25. 
1920,  as  amended  by  section  4  of  the 
Federal  Coal  Leasing  Amendments  Act 
of  1976,  90  Stat.  1083.  30  U.S.C.  201  (b), 
and  to  the  regulations  adopted  as 
Subpart  3410,  Title  43.  Code  of  Federal 
Regulations,  all  interested  parties  are 
hereby  invited  to  participate  with  Kerr- 
McGee  Coal  Corp.  on  a  pro  rata  cost 
sharing  basis  in  its  program  for  the 
exploration  of  coal  deposits  owned  by 
the  United  State  of  America  in  the 
following-described  lands  in  Campbell 
County,  WY: 

T.  43  N..  R.  70  W.,  6th  P.M.,  Wyoming. 

Sec.  4:  Lots  8.  9, 15-18; 

Sec.  5:  Lots  5-20: 

Sec.  6:  Lots  8-23; 

Sec.  7:  Lots  5-7.  N2  of  Lot  8.  9-12,  N2  and 
SEof  LDtl3.NEofLotl9; 

Sec.  8:  Lx)ts  1-16; 

Sec.  9:  Lots  3-6,  11-14:  * 

T.  43  N..  R.  71  W.,  6th  P.M..  Wyoming; 

Sec.  1:  Lots  5-15. 19.  SENE. 

Containing  approximately  3,395.515  acres. 

All  of  the  coal  in  the  above-described 
land  consists  of  unleased  Federal  coal 
within  the  Powder  River  Basin  Known 
Recoverable  Coal  Resource  Area.  The 
purpose  of  the  exploration  program  is  to 
collect  baseline  data  on  the  quality  of 
the  overburden  and  on  the  quality  and 
quantity  of  groundwater. 
ADDRESSES:  The  proposed  exploration 
program  is  fully  described  and  will  be 
conducted  pursuant  to  an  exploration 
plan  to  be  approved  by  the  Bureau  of 
Land  Management.  Copies  of  the 
exploration  plan  are  available  for  review 
during  normal  business  hours  in  the 
following  offices  (serialized  under 
number  WYW136559):  Bureau  of  Land 
Management,  Wyoming  State  Office, 
2515  Warren  Avenue,  P.O.  Box  1828, 
Cheyenne,  WY  82003;  and.  Bureau  of 
Land  Management.  Casper  District 
Office.  1701  East  'E'  Street.  Casper.  WY 
82601. 

SUPPLEMENTARY  INFORMATION:  This 
notice  of  invitation  will  be  published  in 


the  The  News-Record  of  Gillette,  WY, 
once  each  week  for  two  consecutive 
weeks  beginning  the  week  of  June  19, 
1995,  and  in  the  Federal  Register.  Any 
party  electing  to  participate  in  this 
exploration  program  must  send  written 
notice  to  both  the  Bureau  of  Land 
Management  and  Kerr-McGee  Coal 
Corp.  no  later  than  thirty  days  after 
publication  of  this  invitation  in  the 
Federal  Register.  The  written  notice 
should  be  sent  to  the  following 
addresses:  Kerr-McGee  Coal  Corp.,  Attn: 
John  W.  Coleman,  MT-2205.  123  Robert 
S.  Kerr  Avenue,  Oklahoma  City,  OK 
73102,  and  the  Bureau  of  Land 
Management,  Wyoming  State  Office, 
Home  Base  Chief,  Minerals  and  Lands 
Authorization  Group,  P.O.  Box  1828, 
Cheyenne.  WY  82003. 

The  foregoing  is  published  in  the 
Federal  Register  pursuant  to  43  CFR 
3410.2-l(c)(l).      - 
Pamela  J.  Lewis, 
Supervisory  Land  Law  Examiner. 
IFR  Doc.  95-14640  Filed  6-16-95;  8:45  am) 

BH.LMG  COOE  4310-22-P 


[CO-935-1 430-0 1 ;  COC34289] 

Realty  Action:  Section  302  Lease; 
Classification  in  Grant  County, 
Colorado 

AGENCY:  Bureau  of  Land  Management. 
Department  of  the  Interior. 
ACTION:  Notice  of  realty  action. 

SUMMARY:  In  response  to  a  request  from 
the  Silver  Creek  Ski  Area,  Colorado,  the 
following  public  lands  have  been 
examined  and  found  suitable  for  leasing 
under  the  provisions  of  Section  302,  of 
the  Federal  Land  Policy  and 
Management  Act  (FLPMA)  of  1976  and 
43  CFR  2920.  Adjacent  lands  are 
currently  leased  to  Silver  Creek  Ski  Area 
for  ski  trails  and  associated  facilities. 

Affected  Public  Lands 

Sixth  Principal  Meridian,  Colorado 

T.  1N.,R.  76  W., 
Sec.  17.  SVzSE'A. 
Approximately  3  acres. 

FOR  FURTHER  INFORMATION  CONTACT: 
The  environmental  assessment  and 
other  information  concerning  this 
proposed  lease  is  available  for  review  by 
contacting  Madeline  Dzielak  at  the 
Kremmling  Resource  Area  Office  at 
1116  Park  Avenue.  PO  Box  68. 
Kremmling,  Colorado  80459,  (970)  724- 
3437. 

SUPPLEMENTARY  INFORMATION: 
Publication  of  this  notice  in  the  Federal 
Register  segregates  the  public  land  from 
the  operation  of  the  public  land  laws, 
including  the  mining  laws,  except  for 
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conveyance  under  Section  302  of  the 
Federal  Land  Policy  and  Management 
Act.  for  a  period  of  two  years  from  the 
date  of  publication  of  this  notice.  The 
segrative  effect  shall  terminate  upon 
issuance  of  a  lease,  upon  rejection  of  the 
application,  or  two  years  from  the  date 
of  publication  of  this  notice. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice,  interested 
parties  may  submit  comments  to  the 
District  Manager.  Craig  District  Office, 
Bureau  of  Land  Management.  455 
Emerson  Street.  Craig.  Colorado  81625. 
Any  adverse  comments  will  be 
evaluated  by  the  State  Director,  who 
may  sustain,  vacate,  or  modify  this 
realty  action.  In  the  absence  of  any 
adverse  comments,  this  realty  action 
will  become  the  final  determination  of 
the  Department  of  the  Interior. 

Dated:  June  7,  1995. 
Robert  W.  Schneider, 
Associated  District  Manager. 
IFR  Doc.  9S-14735  Filed  6-16-95;  8:45  am] 
■ILUNO  COM  4310-^B-M 


[CO-010-1430-01;  COC57864.  CCX»8080] 

Realty  Action:  Recreation  and  Put>lic 
Purposes  (R&PP)  Act;  Classification  in 
Eagle  County,  Colorado 

agency:  Bureau  of  Land  Management. 

Department  of  the  Interior. 

ACTION:  Notice  of  realty  action. 


SUMMARY:  In  response  to  an  application 
from  the  McCoy  Wildcats  (a  ball  team) 
(C-57864)  and  the  McCoy  Community 
Cemetery  Association.  (C-58080), 
McCoy,  Colorado,  the  following  public 
lands  have  been  examined  and  found 
suitable  for  classification  for  lease  and/ 
or  conveyance  to  those  entities  under 
the  provisions  of  the  Recreation  and 
Public  Purposes  Act.  A  portion  of  the 
lands  are  currently  occupied  by  the 
McCoy  Community  Cemetery. 

Affected  Public  Lands 

Sixth  Principal  Meridian.  Colorado 

T.  2  S..  R.  83  W., 
Sec.  5,  portions  of  Lots  19  and  20. 

The  affected  public  lands  (6  acres) 
would  be  leased  to  the  McCoy  Wildcats 
for  a  20-year  period,  with  the  option  to 
renew  the  lease  and  the  option  to 
patent.  Public  lands  (3.6145  acres) 
would  be  patented  to  the  McCoy 
Community  Cemetery  Association,  upon 
payment  of  50%  of  the  fair  market 
value,  as  determined  by  appraisal. 
FOR  FURTHER  INFORMATION  CONTACT: 
The  environmental  assessment  and 
other  information  concerning  the 
proposed  lease  and/or  conveyance  is 
available  for  review  by  contacting 


Madeline  Dzielak  at  the  Kremmling 
Resource  Area  Office  at  1116  Park 
Avenue.  P.O.  Box  68.  Kremmling. 
Colorado  80459,  (970)  724-3437. 

SUPPLEMENTARY  INFORMATION: 
Publication  of  this  notice  in  the  Federal 
Register  segregates  the  public  land  from 
the  operation  of  the  public  land  laws 
including  the  mining  laws,  except  for 
conveyance  under  the  Recreation  and 
Public  Purposes  Act  under  Section  212 
of  the  Federal  Land  Policy  and 
Management  Act.  for  a  period  of  two 
years  from  the  date  of  publication  of  this 
notice.  The  segregative  effect  shall 
terminate  upon  issuance  of  a  lease  and/ 
or  patent,  upon  rejection  of  the 
application,  or  two  years  from  the  date 
of  publication  of  this  notice. 

The  following  reservations,  terms  and 
conditions  will  be  made  in  a  patent 
issued  for  the  public  lands  included  in 
the  McCoy  Community  Cemetery: 

1.  A  reservation  to  the  United  States  of 
a  right-of-way  for  ditches  and  canals 
constructed  by  the  authority  of  the 
United  Stales,  pursuant  to  the  Act  of 
August  30.  1890  (43  U.S.C.  945). 

2.  Those  rights  for  powerline  purposes 
as  have  been  granted  to  Yampa  Valley 
Electric,  it  successors  and  assigns,  by 
right-of-way  Colorado  53546  under 
the  authority  of  Title  V  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976  (43  U.S.C.) 

3.  The  provisions  of  the  Recreation  and 
Public  Purposes  Act  amended  and  to 
all  applicable  regulations  of  the 
Secretary  of  the  Interior. 

4.  No  portion  of  the  land  covered  by 
such  patent  shall  under  any 
circumstances  revert  to  the  Untied 
States. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice,  interested 
parties  may  submit  comment  to  the 
District  Manager.  Craig  District  Office, 
Bureau  of  Land  Management.  455 
Emerson  Street,  Craig,  Colorado  81625. 
Interested  parties  should  indicated  if 
they  are  commenting  on  the  patent  for 
the  McCoy  Community  Cemetery  or  the 
lease  for  the  McCoy  Wildcats.  Any 
adverse  comments  will  be  evaluated  by 
the  State  Director,  who  may  sustain, 
vacate,  or  modify  this  realty  action.  In 
the  absence  of  any  adverse  comments, 
this  realty  action  will  become  the  final 
determination  of  the  Department  of  the 
Interior. 


IMT-WO-1430-01;  MTM  83716] 

Segregation  of  Parcel  1  Lands,  Crow 
Boundary  Settlement  Act  of  1994; 
Montarta 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 


Dated:  June  8. 1995. 
Robert  W.  Schneider, 

Associated  District  Manager. 

|FR  Doc.  95-14734  Filed  6-16-95:  8:45  am) 

BILUMG  CODE  4310-JB-M 


SUMMARY:  This  order  segregates 
approximately  2,051  acres  of  public 
lands  from  surface  entry  and  mining  to 
facilitate  completion  of  the 
requirements  of  the  Crow  Boundary 
Settlement  Act  of  1994  (25  U.S.C.  1776). 
EFFECTIVE  DATE:  June  19.  1995. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Kwiatkowski,  BLM  Montana  State 
Office,  P.O.  Box  36800,  Billings. 
Montana  59107,  406-255-2914. 

The  purpose  of  Crow  Boundary 
Settlement  Act  of  1994  was  to  settle  the 
107th  Meridian  boundary  dispute 
created  by  the  erroneous  survey  of  the 
eastern  boundary  of  the  Crow  Indian 
Reservation  made  by  the  Federal 
Government. 

1.  Upon  publication  of  this  Notice  of 
Segregation  in  the  Federal  Register,  the 
following  described  lands  will  be 
segregated  from  surface  entry  and 
mining: 
Principal  Meridian,  Montana 

T.  6  S.,  R.  38  E., 

Sec.  24.  lot  4: 

Sec.  25,  lot  1. 

T.  7  S.,  R.  38  E., 

Sec.  25,  lots  1  to  4,  inclusive. 
T.  9S.,R.  38  E., 
Sec.  13,  lot  8; 

Sec.  36.  lots  1, 4.  5,  and  8.  SWANEV,.  and 
W'/^SE'A. 
T.  10  S.,  R.  38  E., 

Sec.  1,  lot  7. 
T.  7S.,R.  39E.. 
Sec.  30,  lot  1; 
Sec.  31,  lots  3  and  4. 
2.  The  following  described  lands  will  be 
segregated  from  mining: 
T.  6S.,R.  38E., 

Sec.  1.  lots  1.  2,  and  5.  and  SE'ASE'A; 
Sec.  13.  lots  2  and  3,  SEV«NEV«  and 

EV.jSEV«; 
Sec.  25,  lots  2,  3,  and  4. 
T.  7S..R.  38E., 
Sec.  1,  lots  1,2,  and  3; 
Sec.  12.  lots  1  to  4.  inclusive,  and  EVjE^/i. 
T.  8  S.,  R.  38  E.. 

Sec.  2,  lots  1.  2.  6,  7.  and  10,  SEV4^4EV«, 

and  E'/iSE'A; 
Sec.  11.  lot  1.  NE'ANEV*,  and  SE'ASE'A; 
Sec.  13,E'/iNWV«; 
Sec.  23,  lots  4  and  5; 

Sec.  25.  N'^NWV,,  SV^SWV*.  NW'ANE'A, 
and  SWV«SEV4. 
T.  10S.,R.  38E., 

Sec.  1.  lot  1  and  NW'ANE'A. 
T.  6  S.,  R.  39  E.. 
Sec.  6.  lots  3  and  2; 
Sec.  31.  lot  4  and  SE'ASWV*. 
T.  7S..  R.39E.. 


Sec.  6.  SEV«NWV«  and  NWV«SEV«; 
Sec.  7,  lot  1; 

Sec.  18.  NE'ANW'A  and  NW'ANE'/.; 
Sec.  30.  WV2SEV4. 

The  segregative  effect  of  this  notice 
will  terminate  upon  completion  of  the 
requirements  of  the  Act.  Notice  of 
completion  will  be  published  in  the 
Federal  Register. 

Dated:  June  8. 1995. 
Thomas  P.  Lonnie. 

Deputy  State  Director,  Division  of  Resources. 
IFR  Doc.  95-14913  Filed  6-16-95;  8:45  am] 
BILUNQ  CODE  4310-ON-P 


Fish  and  Wildlife  Service 

Notice  of  Receipt  of  Applications  for 
Permit 

The  following  applicants  have 
applied  for  a  permit  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  Section 
10(c)  of  the  Endangered  Species  Act  of 
1973.  as  amended  (16  U.S.C.  1531  et 
seq.y. 

PRT-803589 

Applicant:  Chicago  Zoological  Park. 
Brookfield.  Illinois 

Collection  and  retainment  of  live 
wood  storks.  Mycteria  americana, 
rescued  from  abandoned  colonies  in 
Everglades  National  Park,  for  scientific 
purposes,  educational  purposes,  and  for 
the  purposes  of  enhancement  of 
propagation  and  survival  of  the  species. 

PRT-803587 

Applicant:  Bums  and  McDonnell. 
Inc..  a  consulting  firm  based  in  Kansas 
City,  Missouri. 

Perform  population  census  work  on 
the  endangered  American  burying 
beetle.  Nicrophorus  americanus,  for 
purposes  of  enhancement  of  survival  of 
the  species. 

Written  data  or  comments  on  any  of 
these  applications  should  be  submitted 
to:  Regional  Permit  Coordinator.  U.S. 
Fish  and  Wildlife  Service.  1875  Century 
Boulevard.  Suite  210.  Atlanta.  Georgia 
30345.  All  data  and  comments  must  be 
received  within  30  days  of  the  date  of 
this  publication. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act.  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  to  the 
following  office  within  30  days  of  the 
date  of  publication  of  this  notice:  U.S. 
Fish  and  Wildlife  Service.  1875  Ceotury 
Boulevard,  Suite  210,  Atlanta.  Georgia 


30345  (Attn:  Permit  Coordinator). 
Telephone:  404/679-7110;  Fax:  404/ 
679-7280. 

Pated:  June  12. 1995. 
Noreen  K.  tUough. 

Regional  Director 

IFR  Doc.  95-14868  Filed  6-16-95:  8:45  am] 

BJLUNG  COOE  43ia.S»-P 


Availability  of  an  Environmental 
Assessment 

AGENCY:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Notice  of  the  availability  of  an 

environmental  assessment:  request  for 

comments. 

SUMMARY:  The  purpose  of  this  Notice  is 
to  make  available  to  the  public  an 
environmental  assessment  regarding  the 
release  in  the  United  States  of  three 
nonindigeneous  insects  Galerucella 
calmarienfiis,  Galerucella  pusilla,  and 
Hylobius  transversovittatus.  The 
purpose  of  the  release  is  to  reduce  and 
control  Lythnim  salicaria  on  Service- 
managed  wetlands  and  to  assist  the 
States  to  reduce  and  control  purple 
loosestrife  on  non-Service  wetlands. 
These  insects  are  not  native  to  North 
America. 

The  Service  proposes  to  release  these 
three  insect  species  on  Service  and 
other  lands  in  the  United  States  so  they 
can  cjontribute  to  the  biological  control 
of  purple  loosestrife  [Lythrum  salicaria), 
an  introduced  weed. 

The  primary  reason  for  releasing  these 
three  insect  species  as  a  tool  for  purple 
loosestrife  control  is  to  lessen  the 
negative  environmental  impacts  caused 
by  purple  loosestrife  infestations 
themselves  and  the  methods  used 
currently  to  control  the  week  plant.  The 
intended  result  of  the  proposed  action  is 
to  cause  positive  environmental 
impacts. 

DATES:  Written  comments  on  the 
Environmental  Assessment  should  be 
received  on  or  before  July  12. 1995. 
ADDRESSES:  Comments  regarding  this 
Environmental  Assessment  should  be 
addressed  to  Robert  Schallenberger, 
Chief.  Division  of  Refuges.  U.S.  Fish  and 
Wildlife  Service.  600  ARLSQ.  1849  C 
Street  NW.,  Washington,  DC  20240. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sean  Fumiss.  Refuge  Program 
Specialist,  or  Howard  Schlegel.  Forester. 
Division  of  Refuges.  U.S.  Fish  and 
Wildlife  Service.  600  ARLSQ,  1849  C 
Street  NW..  Washington.  DC  20240  (703) 
358-2043. 

SUPPLEMENTARY  INFORMATION:  An 
Environmental  Assessment  (EA)  was 
prepared  that  addressed  three 


alternative  actions  for  the  Service's 
management  of  the  introduced  weed 
plant  purple  loosestrife  [Lythrum 
salicaria).  Purple  Loosestrife  has 
impacted  North  American  wetland 
ecosystems  by  changing  the  structure, 
function,  and  productivity  of  the 
wetlands.  The  plant  forms  dense 
monoculture  stands,  sometimes 
thousands  of  acres  in  size,  that  displace 
native  vegetation  and  threaten  the  biotic 
integrity  of  wetland  ecosystems.  The 
loss  of  plant  species  richness  and 
diversity  has  eliminated  natural  foods 
and  cover  essential  to  many  wetland 
wildlife  species.  This  has  ahered  the 
wetland  habitat  necessary  to  fulfill  the 
purposes  for  which  many  wildlife 
refuges  were  established. 

Conventional  control  methods  are 
ineffective,  costly,  and  require 
continuous  long  term  maintenance.  The 
release  of  the  subject  biological  agents  is 
intended  to  facilitate  use  of  self- 
perpetuating  biological  controls.  If  the 
three  insects  in  question  become 
established,  they  would  provide 
continuous  control  of  the  plant  without 
further  human  actions.  This  would 
reduce  current  dependency  on  the 
rather  non-effective  and  costly  actions 
of  mechanical  methods,  fire,  water 
manipulations,  and  herbicide  used  to 
control  loosestrife.  If  not  reduced  in 
volume  and  controlled,  the  plant  will 
continue  to  expand  and  degrade 
wetlands  nationwide  by  replacing 
native  plant  species  in  already  stressed 
and  declining  wetland  environments. 

In  addition  to  the  proposed  action,  the 
Service  also  considered  the  alternative 
of  continuing  current  management  of 
the  plant  as  well  as  the  alternative  of 
using  two  previously  approved  species 
of  beetles  for  control  of  the  purple 
loosestrife  on  Service  lands.  The 
selected  alternative  is  the  proposed 
action  of  releasing  the  three  insects,  in 
addition  to  the  two  previously  approved 
species,  to  develop  a  continuous 
biological  control  of  the  plant. 

Dated:  June  14. 1995. 
MoUie  H.  Beattie, 
Director.  Fish  and  Wildlife  Service. 
IFR  Doc.  95-14905  Filed  6-lfr-95;  8:45  amj 

BILUNG  COOE  4310-66-M 


Notice  of  Availability  and  Notice  of 
Public  Hearing  on  a  Draft 
Environmental  Impact  Statement 
(DEIS) 

SUMMARY:  Pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969.  as  amended,  the 
Department  of  the  Interior.  Fish  and 
Wildlife  Service  has  prepared  a  draft 
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environmental  impact  statement  (DEIS) 
on  the  Rocky  Mountain  Arsenal 
National  Wildlife  Refuge 
Comprehensive  Management  Plan, 
Adams  County.  Colorado.  The  DEIS 
describes  four  alternatives  for  managing 
the  Refuge,  and  discloses  each 
alternative's  environmental  effects.  A 
public  hearing  will  be  held  to  receive 
comments  from  interested  agencies, 
organizations  and  individuals  on  the 
analysis  contained  in  the  DEIS. 
DATES:  Written  comments  concerning 
the  analysis  will  be  accepted  August  3, 
1995  at  the  address  below. 

A  public  meeting  will  be  held  on  June 
27.  1995  at  7  p.m.  at  the  location 
indicated  below. 

ADDRESSES:  Copies  of  the  DEIS  may  be 
reviewed  at  the  following  locations: 
Rocky  Mountain  Arsenal  National 
Wildlife  Refuge,  Building  613, 
Commerce  Citv,  CO  80022-1748 
Fish  and  Wildlife  Service  Regional 
Office,  134  Union  Blvd.  Lakewood, 
Colorado  80225 
Denver  Public  Library-Central.  1357 

Broadway.  Denver.  Colorado 
Denver  Public  Library-Montbello.  12955 

Albrook  Drive,  Denver,  Colorado 
Commerce  City  Public  Library.  72nd 
and  Monaco,  Commerce  City, 
Colorado 
Public  Meeting  Red  Lion  Hotel,  3203 
Quebec  Street.  Denver.  CO  80207. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dave  Shaffer,  Planning  Coordinator, 
(303) 289-0232. 

SUPPLEMENTARY  INFORMATION:  The  Rocky 
Mountain  Arsenal  National  Wildlife 
Refuge  Act  of  1992  (Public  Law  102- 
402)  establishes  the  Rocky  Mountain 
Arsenal  as  a  National  Wildlife  Refuge 
following  environmental  cleanup,  and 
provided  authority  for  the  Fish  and 
Wildlife  Service  to  manage  the  area  as 
if  it  were  a  National  Wildlife  Refuge 
during  the  cleanup  process.  Pursuant  to 
the  Department  of  Interior's 
Departmental  Manual  implementing  the 
National  Environmental  Policy  Act,  the 
Fish  and  Wildlife  Service  is  preparing  a 
Comprehensive  Management  Plan  for 
the  Refuge  and  an  Environmental 
Impact  Statement  on  the  Plan.  The  Plan 
will  guide  the  development  of  the  Rocky 
Mountain  Arsenal  National  Wildlife 
Refuge.  Ray  Ranch,  Project  Leader,  will 
be  the  responsible  official.  The  Fish  and 
Wildlife  Service  believes  it  is  important 
to  give  reviewers  notice  at  this  early 
stage  of  guidance  provided  by  several 
court  rulings  related  to  public 
participation  in  the  environmental 
review  process.  Reviewers  of  draft 
environmental  impact  statements  must 
structure  their  participation  in  the 
environmental  review  of  the  proposal  so 


that  it  is  meaningful  and  alerts  an 
agency  to  the  reviewer's  position  and 
contentions.  Judicial  review  may  waive 
or  dismiss  objections  that  could  have 
been  raised  at  the  draft  environmental 
impact  statement  stage,  but  that  were 
not  raised  until  after  completion  of  the 
final  environmental  impact  statement. 
Terry  T.  Terrell, 

Acting  Regional  Director.  Region  6.  Denver. 
Colorado. 
|FR  Doc.  95-13624  Filed  6-16-95;  8:45  am) 
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National  Park  Service 

Missouri  National  Recreational  River 
Advisory  Group 

agency:  National  Park  Service,  Interior. 
ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  sets  the  schedule 
for  the  forthcoming  meeting  of  the 
Missouri  National  Recreational  River 
Advisory  Group.  Notice  of  this  meeting 
is  required  under  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463). 

Meeting  Date  and  Time:  Wednesday, 
July  12.  1995;  2:00  p.m. 
ADDRESS:  Community  Services  Center, 
605  8th  Street.  Springfield.  South 
Dakota 

Agenda  topics  include: 

1.  Discussion  of  the  39-mile  planning 
team  meeting  held  in  Wagner.  South 
Daktjta  on  June  14  and  15,  1995. 

2.  The  opportunity  for  public  comment 
and  proposed  agenda,  date,  and  time, 
of  the  next  Advisory  Group  meeting. 
The  meeting  is  open  to  the  public. 

Interested  persons  may  make  oral/ 
written  presentation  to  the  Commission 
or  file  written  statements.  Requests  for 
time  for  making  presentations  may  be 
made  to  the  Superintendent  prior  to  the 
meeting  or  to  the  Chair  at  the  beginning 
of  the  meeting.  In  order  to  accomplish 
the  agenda  for  the  meeting,  the  Chair 
may  want  to  limit  or  schedule  public 
presentations. 

The  meeting  will  be  recorded  for 
documentation  and  a  summary  in  the 
form  of  minutes  will  be  transcribed  for 
dissemination.  Minutes  of  the  meeting 
will  be  made  available  to  the  public 
after  approval  by  the  Commission 
members.  Copies  of  the  minutes  may  be 
requested  by  contacting  the 
Superintendent.  An  audio  tape  of  the 
meeting  will  be  available  at  the 
headquarters  office  of  the  Niobrara/ 
Missouri  National  Scenic  Riverways  in 
O'Neill.  Nebraska. 
SUPPLEMENTARY  INFORMATION:  The 
Advisory  Group  was  established  by  the 
law  that  established  the  Missouri 


National  Recreational  River.  Public  Law 
102-50.  The  purpose  of  the  group, 
according  to  its  charter,  is  to  advise  the 
Secretary  of  the  Interior  on  matters 
jjertaining  to  the  development  of  a 
management  plan,  and  management  and 
operation  of  the  Recreational  River.  The 
Missouri  National  Recreational  River  is 
the  39-mile  free  flowing  segment  of  the 
Missouri  from  Fort  Randall  Dam  to  the 
vicinity  of  Springfield  in  South  Dakota. 
FOR  FURTHER  INFORMATION  CONTACT: 
Warren  Hill.  Superintendent.  Niobrara/ 
Missouri  National  Scenic  Riverways, 
P.O.  Box  591,  O'Neill,  Nebraska  68763- 
0591,402-336-3970. 

Dated:  June  9. 199S. 
WillUin  W.  Schenk. 

Field  Director. 

|FR  Doc.  95-14940  Filed  6-16-95;  8:45  ami 
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INTERSTATE  COMMERCE 
COMMISSION 

[Ex  Parte  No.  523] 

Railroad  Cost  of  Capital— 1994 

AGENCY:  Interstate  Commerce 

Commission. 

ACTION:  Notice  of  decision. 


SUMMARY:  On  June  16,  1995.  the 
Commission  served  a  decision  to  update 
its  estimate  of  the  railroad  industry's 
cost  of  capital  for  1994.  The  composite 
cost  of  capital  rate  for  1994  is  found  to 
be  12.2%.  based  on  a  current  cost  of 
debt  of  7.9%.  a  cost  of  common  equity 
capital  of  13.8%.  a  cost  of  preferred 
equity  capital  of  4.6%.  and  a  23.9% 
debt.  74.3%  common  equity.  1.8% 
preferred  equity  capital  structure  mix. 
The  cost  of  capital  finding  made  in  this 
proceeding  will  be  used  in  a  variety  of 
Commission  proceedings. 
EFFECTIVE  DATE:  This  action  is  effective 
June  16.  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Leonard  J.  Blistein.  (202)  927-6171. 
ITDD  for  the  hearing  impaired:  (202) 
927-5721.1 

SUPPLEMENTARY  INFORMATION:  The  cost 
of  capital  finding  in  this  decision  shall 
be  used  to  evaluate  the  adequacy  of 
railroad  revenues  for  1994  under  the 
standards  and  procedures  promulgated 
in  Standards  for  Railroad  Revenue 
Adequacy,  3  I.C.C.2d  261  (1986).  This 
finding  may  also  be  used  in  other 
Commission  proceedings  such  as  the 
prescription  of  maximum  reasonable 
rate  levels  and  proposed  abandonments 
of  rail  lines.  Additional  information  is 
contained  in  the  Commission's  decision. 
To  obtain  a  copy  of  the  full  decision. 


write  to,  call,  or  pick  up  in  person  from: 
Dynamic  Concepts,  Inc.,  Room  2229, 
Interstate  Commerce  Commission 
Building,  1201  Constitution  Avenue 
NW..  Washington,  DC  20423. 
Telephone:  (202)  289-4357/4359. 
[Assistance  for  the  hearing  impaired  is 
available  through  TDD  services  (202) 
927-5721.) 

Environmental  and  Energy 
Considerations 

This  action  will  not  significantly 
affect  either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 

Regulatory  Flexibility  Analysis 

Pursuant  to  5  U.S.C.  605(b).  we 
conclude  that  our  action  in  this 
proceeding  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  purpose 
and  effect  of  this  action  are  to  update 
the  annual  railroad  industry  cost  of 
capital  finding  by  the  Commission.  No 
new  reporting  or  other  regulatory 
requirements  are  imposed,  directly  or 
indirectly,  on  small  entities. 

Authority:  49  U.S.C.  10704(a). 

Decided:  June  5.  1995. 

By  the  Commission,  Chairman  Morgan, 
Vice  Chairman  Owen,  and  Commissioners 
Simmons  and  McDonald. 
Vernon  A.  Williams, 
Secretary. 
|FR  Doc.  95-14896  Filed  6-16-95;  8:45  ami 
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DEPARTMENT  OF  JUSTICE 
Information  Collections  Under  Review 

The  Office  of  Management  and  Budget 
(OMB)  has  been  sent  the  following 
collection(s)  of  information  proposals 
for  review  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35)  and  the  Paperwork 
Reduction  Reauthorization  Act  since  the 
last  list  was  published.  Entries  are 
grouped  into  submission  categories, 
with  each  entry  containing  the 
following  information: 

(1)  The  title  of  the  form/collection; 

(2)  the  agency  from  number,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection. 

(3)  who  will  be  asked  or  required  to 
respond,  as  well  as  a  brief  abstract; 

(4)  an  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond; 

(5)  an  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection;  and 


(6)  an  indication  as  to  whether 
Section  3504(h)  of  Public  Law  96-511 
applies. 

Comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
OMB  reviewer,  Mr.  Jeff  Hill  on  (202) 
395-7340  and  to  the  Department  of 
Justice's  Clearance  Officer,  Mr.  Robert  B. 
Briggs,  on  (202)  514-4319.  If  you 
anticipate  commenting  on  a  form/ 
collection,  but  find  that  time  to  prepare 
such  comments  will  prevent  you  from 
prompt  submission,  you  should  notify 
the  OMB  reviewer  and  the  Department 
of  Justice  Clearance  Officer  of  you  intent 
as  soon  as  possible.  Written  comments 
regarding  the  burden  estimate  or  any 
other  aspect  of  the  collection  may  be 
submitted  to  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington, 
ex:  20503,  and  to  Mr.  Robert  B.  Briggs, 
Department  of  Justice  Clearance  Officer, 
Systems  Policy  Staff/Information 
Resources  Management/Justice 
Management  Division  Suite  850,  WCTR, 
Washington,  DC  20530. 

New  Coilection 

(1)  COPS  Department  Initial  Report. 

(2)  COPS  012/01.  Office  of 
Community  Oriented  Policing  Services, 
United  States  Department  of  Justice. 

(3)  Primary:  State,  Local  or  Tribal 
Government.  Others:  None.  The  COPS 
Department  Initial  Report  will  collect 
basic  information  from  all  COPS  grant 
recipients  concerning  characteristics  of 
their  sworn  workforce  and  community 
policing  activities  at  the  commencement 
of  the  COPS  grant  period  for  each 
recipient.  The  information  collected 
will  be  used  to  establish  a  baseline  for 
monitoring  the  progress  of  each 
recipient  in  implementing  community 
policing  with  COPS  funds. 

(4)  8,100  annual  respondents  at  1.00 
hours  per  response. 

(5)  12,150.25  annual  burden  hours. 

(6)  Not  applicable  under  Section 
3504(h)  of  Public  Law  96-511. 

Public  comment  on  this  item  is 
encouraged. 

Dated:  June  13.  1995. 
Robert  B.  Briggs. 

Department  Clearance  Officer.  United  States 

Department  of  Justice. 

|FR  Doc.  95-14883  Filed  6-16-95;  8:45  ami 
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Information  Collections  Under  Review 

The  Office  of  Management  and  Budget 
(OMB)  has  been  sent  the  following 
collection(s)  of  information  proposals 


for  review  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35  and  the  Paperwork 
Reduction  Reauthorization  Act  since  the 
last  list  was  published.  Entries  are 
grouped  into  submission  categories, 
with  each  entry  containing  the 
following  information: 

(1)  the  title  of  the  form/collection; 

(2)  the  agency  for,  number,  if  any,  and 
the  applicable  component  of  the 
Department  sponsoring  the  collection. 

(3)  who  will  be  asked  or  required  to 
respond,  as  well  as  a  brief  abstract; 

(4)  an  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond; 

(5)  an  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection;  and 

(6)  an  indication  as  to  whether 
Section  3504(h)  of  Pubic  Law  96-511 
applies. 

Comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
OMB  reviewer,  Mr.  Jeff  Hill,  on  (202) 
395-740  and  to  the  Department  of 
Justice's  Clearance  Officer,  Mr.  Robert  B. 
Briggs,  on  (202)  514-^319.  If  you 
anticipate  commenting  on  a  form/ 
collection,  but  find  that  time  to  prepare 
such  comments  will  prevent  you  from 
prompt  submission,  you  should  notify 
the  OMB  reviewer  and  the  Department 
of  Justice  Clearance  Officer  of  your 
intent  as  son  as  possible.  Written 
comments  regarding  the  burden 
estimate  or  any  other  aspect  of  the 
collection  may  be  submitted  to  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget. 
Washington.  DC  20503.  and  to  Mr. 
Robert  B.  Briggs.  Department  of  Justice 
Clearance  Officer.  Systems  Policy  Staff/ 
Information  Resources  Management/ 
Justice  Management  Division,  Suite  850, 
WCTR,  Washington,  DC  20530. 

New  Collection 

(1)  COPS  Officer  Progress  Report. 

COPS  013/01.  Office  of  Community 
Oriented  Policing  Services,  United 
States  Department  of  Justice. 

(3)  Primary:  State,  Local  or  Tribal 
Government.  Other  None.  The  COPS 
Officer  Progress-Report  will  be  used  to 
collect  information  concerning  the  basic 
characteristics  and  processional 
activities  of  each  officer  hired  or  rehired 
with  COPS  funds.  COPS  grant  recipients 
will  submit  a  COPS  Officer  Progress 
Report  with  COPS  funds.  COPS  grant 
recipients  will  submit  a  COPS  Officer 
Progress  Report  (for  each  officer  hired  or 
rehired)  on  a  semiannual  basis.  The 
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information  will  be  used  to  monitor  the 
progress  of  recipients  in  implementing 
community  policing. 

(4)  8,100  annual  respondents  at  3.00 
hours  per  response. 

(5)  24,300  annual  burden  hours. 

(6)  Not  applicable  under  Section 
3504(h)  of  Public  Law  96-511. 

Public  comment  on  this  item  is 
encouraged. 

Dated;  June  13.  1995. 
Robert  B.  Briggs, 

Department  Clearance  Officer.  United  States 
Department  of  Justice. 
|FR  Doc.  95-14884  Filed  6-16-95;  8:45  ami 
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Information  Collections  Under  Review 

The  Office  of  Management  and  Budget 
(OMB)  has  been  sent  the  following 
collectionls)  of  information  proposals 
for  review  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35)  and  the  Paperworlc 
Reduction  Reauthorization  Act  since  the 
last  list  was  published.  Entries  are 
grouped  into  submission  categories, 
with  each  entry  containing  the 
following  information: 

(1)  the  title  of  the  form/collection; 

(2)  the  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection. 

(3)  who  will  be  asked  or  required  to 
respond,  as  well  as  a  brief  abstract; 

(4)  an  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond; 

(5)  an  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection;  and 

(6)  an  indication  as  to  whether 
Section  3504(h)  of  Public  Law  96-511 
applies. 

Comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
OMB  reviewer,  Mr.  Jeff  Hill  on  (202) 
395-7340  and  to  the  Department  of 
Justice's  Clearance  Officer,  Mr.  Robert  B. 
Briggs,  on  (202)  514-^319.  If  you 
anticipate  commenting  on  a  form/ 
collection,  but  find  that  time  to  prepare 
such  comments  will  prevent  you  from 
prompt  submission,  you-should  notify 
the  OMB  reviewer  and  the  Department 
of  Justice  Clearance  Officer  of  your 
intent  as  soon  as  possible.  Written 
comments  regarding  the  burden 
estimate  or  any  other  aspect  of  the 
collection  may  be  submitted  to  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503,  and  to  Mr. 


Robert  B.  Briggs,  Department  of  Justice 
Clearance  Officer.  Systems  Policy  Staff/ 
Information  Resources  Management/ 
Justice  Management  Division,  Suite  850, 
WCTR,  Washington,  DC  20530. 

Extension  of  a  Currently  Approved 
Collection 

(1)  Application  for  Stay  of 
Deportation. 

(2)  Form  1-246.  Immigration  and 
Naturalization  Service,  United  States 
Department  of  Justice. 

(3)  Primary:  Individuals  and 
households.  Other:  None.  The 
information  collection  on  this  form  will 
be  used  by  the  Immigration  and 
NaturalizaHon  Service  to  determine  the 
eligibility  of  the  applicant  for  a  stay  of 
deportation. 

(4)  2,500  annual  respondents  at  .5 
hours  per  response. 

(5)  1,250  annual  burden  hours. 

(6)  Not  applicable  under  Section 
3504(h)  of  Public  Law  96-511. 

Public  comment  on  this  items  is 
encouraged. 

Dated:  June  13, 1995. 
Robert  B.  Briggs. 

Department  Clearance  Officer,  United  States 

Department  of  Justice. 

|FR  Doc.  95-14885  filed  6-16-95;  8:45  ami 
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Infonnation  Collections  Under  Review 

The  Office  of  Management  and  Budget 
(OMB)  has  been  sent  the  following 
collection(s)  of  information  proposals 
for  review  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35)  and  the  Paperwork 
Reduction  Reauthorization  Act  since  the 
last  list  was  published.  Entries  are 
grouped  into  submission  categories, 
with  each  entry  containing  the 
following  information: 

(1)  the  title  of  the  form/collection; 

(2)  the  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection. 

(3)  who  will  be  asked  or  required  to 
respond,  as  well  as  a  brief  abstract; 

(4)  an  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond; 

(5)  an  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection;  and 

(6)  an  indication  as  to  whether 
Section  3504(h)  of  Public  Law  96-511 
applies. 

Comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 


OMB  reviewer,  Mr.  Jeff  Hill,  on  (202) 
395-7340  and  to  the  Department  of 
Justice's  Clearance  Officer.  Mr.  Robert  B. 
Briggs,  on  (202)  514-^319.  If  you 
anticipate  commenting  on  a  form/ 
collection  but  find  that  time  to  prepare 
such  comments  will  prevent  you  from 
prompt  submission,  you  should  notify 
the  OMB  review  and  the  Department  of 
Justice  Clearance  Officer  of  your  intent 
as  soon  as  possible.  Written  comments 
regarding  the  burden  estimate  or  any 
other  aspect  of  the  collection  may  be 
submitted  to  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington. 
DC  20503.  and  to  Mr.  Robert  B.  Briggs. 
Department  of  Justice  Clearance  Officer, 
Systems  Policy  Staff/Information 
Resources  Management/Justice 
Management  Division,  Suite  850, 
WCTR,  Washington,  DC  20530. 

Extension  of  a  Currently  Approved 
Collection 

(1)  Baggage  and  Personal  Effects  of 
Detained  Aliens. 

(2)  Form  1—43.  Immigration  and 
Naturalization  Service,  United  States 
Department  of  Justice. 

(3)  Primary:  Individuals  and 
households.  Others:  None.  This  Form  is 
used  by  the  arresting  officer  to  ensure 
that  the  alien  is  afforded  a  reasonable 
opportunity  to  collect  his/her  property. 
The  Immigration  and  Naturalization 
Service  also  uses  this  form  to  protect  the 
government  from  fraudulent  claims. 

(4)  600,000  annual  respondents  at 
.017  hours  per  response. 

(5)  10.200  annual  burden  hours. 

(6)  Not  applicable  under  Section 
3504(h)  of  Public  Law  96-511. 

Public  comment  on  this  item  is 
encouraged. 

Dated:  )une  13,  1995. 
Robert  B.  Briggs, 

Department  Clearance  Officer,  United  States 
Department  of  Justice. 
|FR  Doc.  95-14886  Filed  6-16-95:  8:45  am! 

BILUNG  CODE  4410-10-M 


Information  Collections  Under  Review 

The  Office  of  Management  and  Budget 
(OMB)  has  been  sent  the  following 
collection(s)  of  information  proposals 
for  review  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35)  and  the  Paperwork 
Reduction  Reauthorization  Act  since  the 
last  list  was  published.  Entries  are 
grouped  into  submission  categories, 
with  each  entry  containing  the 
following  information: 

(1)  the  title  of  the  form/collection; 


(2)  the  agency  form  number,  if  any. 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection. 

(3)  who  will  be  asked  or  required  to 
respond,  as  well  as  a  brief  abstract; 

(4)  an  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond; 

(5)  an  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection;  and 

(6)  an  indication  as  to  whether 
Section  3504(h)  of  Public  Law  96-511 
applies. 

Comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
OMB  reviewer,  Mr.  Jeff  Hill  on  (202) 
395-7340  and  to  the  Department  of 
Justice's  Clearance  Officer,  Mr.  Robert  B. 
Briggs.  on  (202)  514-4319.  If  you 
anticipate  commenting  on  a  form/ 
collection,  but  find  that  time  to  prepare 
such  comments  will  prevent  you  from 
prompt  submission,  you  should  notify 
the  OMB  reviewer  and  the  Department 
of  Justice  Clearance  Officer  of  your 
intent  as  soon  as  possible.  Written 
comments  regarding  the  burden 
estijnate  or  any  other  aspect  of  the 
collection  may  be  submitted  to  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget. 
Washington,  DC  20503,  and  to  Mr. 
Robert  B.  Briggs,  Department  of  Justice 
Clearance  Officer,  Systems  Policy  Staff/ 
Information  Resources  Management/ 
Justice  Management  Division,  Suite  850, 
WCTR.  Washington,  DC  20530. 

Extension  of  a  Currently  Approved 
Collection 

(1)  Registration  for  Classification  As 
Refugee. 

(2)  Form  1-590.  Immigration  and 
Naturalization  Service,  United  States 
Department  of  Justice. 

(3)  Primary:  Individuals  and 
households.  Others:  None.  The  Form  I- 
590  provides  a  uniform  methods  for 
applicants  to  apply  for  refugee  status  an 
contains  the  information  needed  in 
order  to  adjudicate  such  applications. 

(4)  150,000  annual  respondents  at 
.583  hours  per  response. 

(5)  87,450  annual  burden  hours. 

(6)  Not  applicable  under  Section 
3504(h)  of  Public  Law  96-511. 

Public  comment  on  this  item  is 
encouraged. 

Dated:  June  13, 1995. 
Robert  B.  Briggs, 

Department  Clearance  Officer,  United  States 

Department  of  Justice. 

IFR  Doc.  95-14887  Filed  6-16-95;  8:45  am) 

BOiJNO  CODE  4410-10-M 


Information  Collections  Under  Review 

The  Office  of  Management  and  Budget 
(OMB)  has  been  sent  the  following 
collection(s)  of  information  proposals 
for  review  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35  and  the  Paperwork 
Reduction  Reauthorization  Act  since  the 
last  list  was  published.  Entries  are 
grouped  into  submission  categories, 
with  each  entry  containing  the 
following  information: 

(1)  The  title  of  the  form/collection; 

(2)  The  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection. 

(3)  Who  will  be  asked  or  required  to 
respond,  as  well  as  a  brief  abstract; 

(4)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond; 

(5)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection;  and 

(6)  An  indication  as  to  whether 
Section  3504(h)  of  Public  Law  96-511 
applies. 

Comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
OMB  reviewer,  Mr.  Jeff  Hill  on  (202) 
395-7340  and  to  the  Department  of 
Justice's  Clearance  Officer,  Mr.  Robert  B. 
Briggs,  on  (202)  514-4319.  If  you 
anticipate  commenting  on  a  form/ 
collection,  but  find  that  time  to  prepare 
such  comments  will  prevent  you  from 
prompt  submission,  you  should  notify 
the  OMB  reviewer  and  the  Department 
of  Justice  Clearance  Officer  of  your 
intent  as  soon  as  possible.  Written 
comments  regarding  the  burden 
estimate  or  any  other  as(>ect  of  the 
collection  may  be  submitted  to  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503,  and  to  Mr. 
Robert  B.  Briggs,  Department  of  Justice 
Clearance  Officer,  Systems  Policy  Staff/ 
Information  Resources  Management/ 
Justice  Management  Division,  Suite  850. 
WCTR.  Washington.  DC  20530. 

New  Collection 

(1)  COPS  Annual  Department  Report. 

(2)  COPS  011/01.  Office  of 
Community  Oriented  Policing  Services, 
United  States  Department  of  Justice. 

(3)  Primary:  State,  Local  or  Tribal 
Government.  Others:  None.  The  COPS 
Annual  Department  Report  will  be 
collected  annually  to  monitor  the 
progress  of  COPS  grant  recipients  in 
implementing  community  policing 
through  the  use  of  officers  hired  or 


rehired  with  COPS  funds.  The 
information  collected  will  be  used  to 
ensure  appropriate  progress  and  identify 
grant  recipients  in  need  of  additional 
training  and  technical  assistance  in 
implementing  community  policing. 

(4)  8,100  annual  respondents,  at  3.00 
hours  per  response. 

(5)  24,300  annual  burden  hours. 

(6)  Not  applicable  under  Section 
3504(h)  of  Public  Law  96-511. 

Public  comment  on  this  item  is 
encouraged. 

Dated:  June  13, 1995. 
Robert  B.  Briggs, 

Department  Clearance  Officer.  United  States 

Department  of  Justice. 

IFR  Doc.  95-14894  Filed  6-1&-9S;  8:45  am] 

BILLMQ  COOC  4410-31-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 


[TA-W-31,085] 

Blind  Design,  Inc.,  San  Diego,  CA; 
Notice  of  Termination  of  Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  May  30, 1995  in  response  to 
a  worker  petition  which  was  filed  on 
May  30,  1995  on  behalf  of  workers  at 
Blind  Design,  Incorporated,  San  Diego, 
California. 

The  petitioning  group  of  workers  had 
filed  a  p>etition  for  a  company  facility  in 
Tempe,  AZ  (TA-W-31,084).  After  a 
conversation  with  one  of  the  petitioners 
it  was  discovered  that  this  is  the  only 
location  that  they  intended  to  cover 
with  the  petition,  not  the  company 
headquarters  or  plant  in  San  Diego. 
Under  the  law,  workers  can  only  file  for 
the  location  in  which  they  worked. 
Further  discussion  with  the  company's 
Chief  Financial  Officer,  revealed  that 
the  locations  in  San  Diego  did  not 
produce  the  same  product  as  the  Tempe, 
AZ  location.  Furthermore,  there  have 
been  no  layoffs  at  either  of  the  San 
Diego  facilities  to  date.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington,  D.C  this  6th  day  of 
June,  1995. 
Victor  I.  Tninzo, 

Program  Manager,  Policy  and  Reemployment 
Services.  Office  of  Trade  Adjustment 
Assistance. 

(FR  Doc.  95-14925  Filed  6-16-95;  8:45  am) 

BILUNG  OOOC  4S10-30-M 
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Investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  NAFTA 
Transitional  Adjustment  Assistance 

Petitions  for  transitional  adjustment 
assistance  under  the  North  American 
Free  Trade  Agreement-Transitional 
Adjustment  Assistance  Implementation 
Act  (P.L.  103-182),  hereinafter  called 
(NAFTA-TAA),  have  been  filed  with 
State  Governors  under  Section  250(a)  of 
Subchapter  D.  Chapter  2.  Title  11.  of  the 
Trade  Act  of  1974.  as  amended,  are 
identified  in  the  Appendix  to  this 
Notice.  Up)on  notice  from  a  Governor 
that  a  NAFTA-TAA  petition  has  been 
received,  the  Director  of  the  Office  of 
Trade  Adjustment  Assistance  (OTAA). 
Employment  and  Training 
Administration  (ETA),  Department  of 


Labor  (DOL).  announces  the  filing  of  the 
petition  and  takes  actions  pursuant  to 
paragraphs  (c)  and  (e)  of  Section  250  of 
the  Trade  Act. 

The  purpose  of  the  Governor's  actions 
and  the  Labor  Department's 
investigations  are  to  determine  whether 
the  workers  separated  from  employment 
after  December  8, 1993  (date  of 
enactment  of  PL.  103-182)  are  eligible 
to  apply  for  NAFTA-TAA  under 
Subchapter  D  of  the  Trade  Act  because 
of  increased  imports  from  or  the  shift  in 
production  to  Mexico  or  Canada. 

The  petitioners  or  any  other  persons 
shovidng  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing  with  the 
Director  of  OTAA  at  the  U.S. 
Department  of  Labor  (DOL)  in 

Appendix 


Washington,  D.C.,  provided  such 
request  is  filed  in  writing  with  the 
Director  of  OTAA  not  later  than  June  29, 
1995. 

Also,  interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  petitions  to  the 
Director  of  OTAA  at  the  address  shown 
below  not  later  than  June  29,  1995. 

Petitions  filed  with  the  Governors  are 
available  for  inspection  at  the  Office  of 
the  Director,  OTAA,  ETA,  DOL.  Room 
C-4318,  200  Constitution  Avenue,  N.W., 
Washington,  D.C.  20210. 

Signed  at  Washington,  D.C,  this  9th  day  of 
June.  1995. 
Victor  J.  Trunzo, 

Program  Manager,  Policy  Sr  Reemployment 
Services.  Office  of  Trade  Adjustment 
Assistance. 


Appendix— Continued 


Petitioner  (Unton/wofVers/firm) 


Boskovicri    Farms    Inc.;    Hemet    &    Perris 

(HMNAC). 
Stetson  Cedar  Products  (Co.)  


Black  Box  Corporatxxi;  Manufactunng  Div. 

(Wkrs). 
Solthard  Systems  Inc.  (Co.) 


Location 


Supenor  Propane  Inc.;   Skelgas  A.S.  Inc. 

(Co.). 
Names  Inc.  (Wkrs) 


Anchor  Glass  Containter  (GMPW) 
Marconi  Technotogtes  Irx;.  (Wkrs) 
Bowman  Lease  Service,  Inc.  (Co.) 


Louisiana  Padfic  Corporation;  Norttiem  Div. 

(Co.). 
D»a-Netics,  Inc.;  Mocoil  (Co.)  

Supenor   Technologies,   Inc.;   Paris  Texas 

Div.  (IBEW). 
Scotty's  Fashions;  Lewistown  Plant  (ILGWU) 

General    Electnc    Company;    Motors    and 

Transformers  Div.  (IDE). 
Laidlaw  Corporation;  Metropolis  Plant  (Wkrs) 


Armstror^g  Pumps  Inc.  (Wkrs) 
Studtey  Products,  Inc.  (Co.)  ... 


Hagger  Ctothing  Co.;  Robstown  Mfg.  Co. 

(Co.). 
Han/ard  Industries;   Elastic  Stop  Nut  Div. 

(UAW). 
Ouetjecor  Printing,  Inc.;  Buffato  (Wkrs)  

Detxnar  Knitwear  Ltd.  (ILGWU)  


American    Standard    Apparel    Corp.;    Kan- 

Trak-Ter  Division  (Wkrs). 
Palliser    Furniture;    Assembly,    Upholstery, 

Sewer  (Wkrs). 


Oxnard,  CA  

Forks,  WA  

Pittsburg.  PA  

Houston,  TX  

Oak  Brook,  IL  

Allentown,  PA 

Zion.  IL  

Lancaster,  PA 

Camzo  Springs,  TX 
Hayden  Lake,  ID  .... 

MarionviNe,  MO  

Paris,  TX  

Lewistown,  PA 

Fort  Wayne,  IN  ...... 

Metropolis,  IL 

N.  Tonawanda,  NY 

Newarit.  NJ 

Rotjstown,  TX 

Union,  NJ  

Depew,  NY  

Hauppage,  NY 

Williamsport,  PA  ... 

Fargo,  ND 


Date  re- 
ceived at 
governor's 
office 


Petition  No. 


4/1(V95 

4yi(V95 

4/11/95 

4/13/95 

4/12/95 

4/14/95 

4/14«5 

4/14/95 

4/17/95 

4/17/95 

4/17/95 

4/18/95 

4/19/95 

4/18/95 

4/17/95 

4/21/95 

4/26/95 

4/27/95 

4/28/95 

4/28/95 

4/28/95 

5«)1/95 

5rt)1/95 


NAFTA- 
00427 
I^FTA- 
00428 
UAFJAr- 
00429 
NAFTA- 
00430 
NAFTA- 
00431 
NAFTA- 
00432 
NAFTA- 
00433 
NAFTA- 
00434 
NAFTA- 
00435 
NAFTA- 
00436 
NAFTA- 
00437 
NAFTA- 
00438 
NAFTA- 
00439 
NAFTA- 
00440 
NAFTA- 
0O441 
NAFTA- 
00442 
NAFTA- 
00443 
NAFTA- 
00444 
NAFTA- 
00445 
NAFTA- 
00446 
NAFTA- 
00447 
NAFTA- 
00448 
I^FTA- 
00449 


ArtKies  produced 


Onkxi  fields. 

Red  cedar  shingles. 

Cables  arxl  switches. 

Computer  hardware  and  software. 

Propane. 

Chikjren's  clothing. 

Glass  contairwrs. 

Cable  and  wire  harness  assemblies. 

Machirtes. 

Lumber  products  (i.e..  veneer,  joist,  particle 

board,  dimensional  lumber  products). 
Miniature  electric  coils  for  relay  systems. 

Electrical  waterbases  and  enctosures. 

Ladies'  tackets,  vests,  and  slacks. 

D.C.  motors  arxl  trar«formers. 

Fly  swatters. 

Commercial  pumps;  pressure  txxster  sys- 
tems arxj  sump  and  sewage. 

Bags  (i.e.,  vacuum,  lawn  mower,  and  air 
pollutkxi  bags). 

Men's  pants. 

Aerospace  fasteners. 
Printed  material. 
Men's  and  women's  sweaters. 
Women's  apparel. 
Leattier  upholstered  chairs. 


Petitioner  (Union^vorkers/finn) 


Gist  Brocades  Food  Inc.  (Wkrs) 

FHF  Apparel  Corp.;  of  500  Fashion  Group 

(ACTW). 
Rogerson   Aircraft  Corp.;   Rogerson   Hiller/ 

Aerocomposites  (Wkrs). 
Big  Sky  Washington  (Wkrs)  

Ritey  Stoker  Corp.;  Erie  Plant  (BMU) 

ADA  Bkx*  Company  (Wkrs)  

Noll  Printing  Inc.;  Commercial  Sales  (GCIU) 

Lockheed;  Fort  Worth  Div.  (lAM)  

The  Travelers  (Wkrs) 

Usher  Products  lntematk)nal.  Inc.  (Wkrs) 

Blind  Design  (Wkrs) „ 

King  Design  Inc.;  Productkin  (Wkrs)  

Robert   Shaw   Control   Company;   Grayson 

Div.  (Co.). 
Ohio    Edison    Co.;    W.H.    Sammis    Plant 

(UWUA). 
Penn  Ventilator;  Keyser  Div.  (SMWU)  

Owens-Brockvray    Glass    Container    Corp.; 

Plant  #28  (AFGWU). 
AMSCO  Intematjonal  (Co.)  .'... 

VemHron;  VRN  International  (Wkrs) 

Bear  Cat  Logging  Inc.;  Logging  &  Tnxidng 

(Wkrs). 
Planergy  New  York  Inc.  (Wkrs) _.. 

Seagull  Energy  Corporation;  Mid  Continent 

Region  (Wkrs). 
Tippens  Apparel  Trim,  Inc.  (Wkrs)  

Chevron;  West  State  Inc.  (BOILERS) 

PacifK  Lumber  &  Shipping  Co.;  {M  Divi- 

skXK)  (CARPENTERS). 
Scout  Tmcking  Company  (Co.) 

Dante  Fashkjns  Inc.  (ILGWU) 

Essette  Pendaflex  Corp.  (GLIU) 

Crovm  Pacifc  LP.;  Cotxjm  Unit  (WOOD- 
WORK). 
Richs  Products;  Bakery  Diviswn  (BC&T) 


Location 


East  Brunswick,  NJ 

Miami,  FL  

Port  Angeles.  WA  ... 

Tacoma,  WA  

Erie.  PA  .:. 

Ada,  OK 

Huntington.  IN  

Fort  Worth,  TX  

Voortiees,  NJ  

San  Antonio.  TX 

Tempe,  AZ  

Eugene,  WA 

El  Paso,  TX  

Stratton,  OH  

Keyser,  WV  

Pomona.  CA 

Erie.  PA 

SL  Petersburg,  FL  .. 
Klamath  Falls,  OR  .. 
East  Syracuse,  NY  . 

Amarilk),  TX 

Conley,  GA 

Portend,  OR  

Seattle,  WA  

Spring  City,  PA 

Jeannette,  PA 

Syracuse,  NY  

Sandpoint.  ID  

Dayton,  OH  


Date  re- 
ceived at 
goverrxjr's 
offk» 


1 


5rt)1/95 

5A)4/95 
5/04/95 
5/04/95 
5/05/95 
5/08/95 
5«)1/95 
5/15/95 
5/15/95 
5/15/95 
S/15/95 
5/17/95 
5/18/95 
5/18/95 
5/1 8«5 
5/16/95 
5/22/95 
5/19/95 
5/23«5 
5/23/95 
5/24/95 
5/24/95 
5/24/95 
5/11/95 
5/24/95 
5/25/95 
5/25/95 
5/30/95 


Petition  No. 


NAFTA- 

00450 
NAFTA- 

00451 
NAFTA- 

00452 
NAFTA- 

00453 
NAFTA- 

00454 
NAFTA- 

00455 
NAFTA- 

00456 
NAFTA- 

00457 
NAFTA- 

00458 
NAFTA- 

00459 
NAFTA- 

00460 
hJAFTA- 

00461 
NAFTA- 

00462 
NAFTA- 

00463 
NAFTA- 

00464 
NAFTA- 

00465 
NAFTA- 

00466 
NAFTA- 

00467 
NAFTA- 

00468 
NAFTA- 

00469 
NAFTA- 

00470 
NAFTA- 

00471 
NAFTA- 

00472 
NAFTA- 

00473 
NAFTA- 

00474 
NAFTA- 

00475 
NAFTA- 

00476 
NAFTA- 

00477 
NAFTA- 

00478 


[FR  Doc.  95-14923  Filed  6-16-95:  8:45  am] 

BILUNQ  COOC  4S1»-aiMi 


Notice  of  Determinations  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance  and  NAFTA 
Transitional  Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974,  as  amended,  the 


Articles  produced 


Compressed  yeasL 

Men's  suits  and  sportcoats. 

Aerocomposites. 

Sportswear. 

Boilers. 

Bkxks. 

Conrvnercial  printing. 

Wiring  harnesses. 

Medical  dain^. 

Candy. 

Mini  blirxls. 

Commercial   interior  graphic  design  prod- 
ucts. 
Control  valve  assemblies. 

Electricity. 

ATC,  mectiarucaJ  units,  B-units. 

Glass  containers. 

Basil  washing  equipmenL 

Etectronk;  comporients  ie.  trimmers. 

Logs  and  timber. 

Electricity. 

Oil  and  gas. 

Apparel  belts. 

Crude  oil 

Lumber. 

Trucking. 

Women's  skirts  and  slacks. 

Printed  products  (i.e.,  ledger  sheets,  colum- 
nar sheets,  and  columnar  pads). 
Lumber. 

Muffins. 


Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  trade  adjustment 
assistance  for  workers  (TA-W)  issued 
during  the  period  of  May,  1995. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
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certification  of  eligibility  to  apply  for 
worker  adjustment  assistance  to  be 
issued,  each  of  the  group  eligibility 
requirements  of  Section  222  of  the  Act 
must  be  met. 

(1)  that  a  significant  number  or 
proportion  of  the  Workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated, 

(2)  that  sales  or  production,  or  both, 
of  the  firm  or  subdivision  have 
decreased  absolutely,  and 

(3)  that  increases  of  imports  of  articles 
like  or  directly  competitive  with  articles 
produced  by  the  firm  or  appropriate 
subdivision  have  contributed 
importantly  to  the  separations,  or  threat 
thereof,  and  to  the  absolute  decline  in 
sales  or  production. 

Negative  Determinations  for  Worker 
Adjustment  Assistance 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 
TA-W-30.898;  CPC  Vending,  Inc.. 

Greenville,  TX 
TA-W-30,955;  Trinity  Industries. 

Brownsville,  PA 
TA-W-30,991:  Paragon  Trade  Brands, 

Inc.,  City  of  Industry  (LaPuente),  CA 
TA-W-30,882:  Fisher  &  Porter 
Electronics,  Vineland,  NJ 
In  the  following  cases,  the 
investigation  revealed  that  the  criteria 
for  eligibility  have  not  been  met  for  the 
reasons  specified. 

TA-W-30,936:  Continental  Airiines, 
Denver,  CO 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 

TA-W-30,975:  Halliburton.  Midland. 
TX 
Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 

XA-W-30,982;  Linea  Aeropostal   . 
Venezolana,  Miami,  FL 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 

TA-W-30.974;  Tidewater  Compression 
Service,  Inc.,  Houston,  TX 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 

TA-W-30,951:  Interkal.  Inc.. 
Kalamazoo,  Ml 
The  predominate  reason  for  the  layoff 
of  workers  at  Interkal,  Inc.,  Kalamazoo, 


Ml  was  a  corporate  decision  to  move 
one  of  the  subject  firms  product  lines 
(Platform  seating)  to  a  new  affiliated 
facility  in  Greensville.  SC. 
TA-W-30,978;  Scout  Trucking  Co.. 
Spring  City.  PA 

Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 

TA-W-30,897:  Stewart  Warner 
Instrument  Corp..  El  Paso.  TX 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certifical,ion 
under  Section  222  of  the  Trade  Act  of 
1974. 


A£finnative  Determinations  for  Worker 
Adjustment  Assistance 

TA-W-30.889;  Decorp.  Inc..  Canvllton, 
TX 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  March  24, 
1994. 

TA~W-30,921;  Forbo  Industries,  Inc., 
Hazleton,  PA 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  April  17, 
1994. 

XA-W-30.903;  Ullenberg  Corp.. 
Chattanooga,  TN 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  March  23, 
1994. 

TA-W-30,969;  Cooper  Industries.  Inc.. 
Cooper  Power  Systems  Div., 
Coraopolis,  PA 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  April  17. 
1994. 

TA-W-31,028;  Zwickel,  Inc..  (including 
workers  Leased  from  Out  Staff), 
Philadelphia.  PA 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  April  24, 
1994. 

TA-W-3 1,060:  Norcross  Footwear.  Inc., 
Nashua,  NH 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  May  10, 
1994. 

TA-W-30,947;  Brown  Shoe  Co.,  Jeff 
Vander-Lou  Plant,  St.  Louis,  MO 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  April  11, 
1994. 

TA-W-30.880;  GE  Power  Systems, 
Schenectady.  NY 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  November 
19,  1993. 

TA-W-30,968;  Superior  Technology. 
Inc.,  Paris,  TX 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  April  12. 
1994. 


TA-W-30.869;  Ochoco  Lumber  Co.. 

Prineville.  OR 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  March  15. 
1994. 
TA-W-31.013;  Marie  Coats  6-  Suite,  Inc.. 

Clifton.  NJ 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  December 
21,  1993. 
TA-W-30.925  &■  A;  Collegeville 

Engineering.  Zionsville.  PA  and 

Norristown,  PA 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  April  3. 
1994. 


Also,  pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (P.L.  103-182) 
concerning  transitional  adjustment  assistance 
hereinafter  called  (NAFTA-TAA)  and  in 
accordance  with  Section  250(a)  Subchapter 
D,  Chapter  2,  Title  II.  of  the  Trade  Act  as 
amended,  the  Department  of  Labor  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  NAFTA-TAA  issued 
during  the  months  of  May.  1995. 

In  order  for  an  affirmative  determination  to 
be  made  and  a  certification  of  eligibility  to 
apply  for  NAFTA-TAA  the  following  group 
eligibility  requirements  of  Section  250  of  the 
Trade  Act  must  be  met: 

(1)  that  a  significant  number  or  proportion 
of  the  workers  in  the  workers'  firm,  or  an 
appropriate  subdivision  thereof,  (including 
workers  in  any  agricultural  firm  or 
appropriate  subdivision  thereof)  have 
become  totally  or  partially  separated  bom 
employment  and  either — 

(A)  that  sales  or  production,  or  both,  of 
such  firm  or  subdivision  have  decreased 
absolutely. 

(B)  that  imports  from  Mexico  or  Canada  of 
articles  like  or  directly  competitive  with 
articles  produced  by  such  firm  or  subdivision 
have  increased. 

(C)  That  the  increase  in  imports 
contributed  importantly  to  such  workers' 
separations  or  threat  of  separation  and  to  the 
decline  in  sales  or  production  of  such  firm 
of  subdivision;  or 

(2)  that  there  has  been  a  shift  in  production 
by  such  workers'  firm  or  subdivision  to 
Mexico  or  Canada  of  articles  like  or  directly 
competitive  with  articles  which  are  produced 
by  the  firm  or  subdivision. 

Negative  Determinations  NAFTA-TAA 

NAFTA-TAA-00429;  Black  Box  Corp.. 
Lawrence,  PA 
The  investigation  revealed  that 
criteria  (3)  and  (4)  were  not  met.  There 
was  no  shift  in  production  from  Black 
Box  Corp,  Lawrence,  PA  to  Mexico  or 
Canada  during  the  period  under 
investigation,  nor  did  the  subject  firm 
import  from  Mexico  or  Canada  any 
articles  that  are  like  or  directly 
competitive  with  computer  supplies. 
NAFTA-TAA-00432:  Names.  Inc.. 
Allentown.  PA 


The  investigation  revealed  that 
criteria  (3)  and  (4)  were  not  met.  Survey 
results  revealed  that  customers  did  not 
import  a  significant  proportion  of 
children's  clothing  from  Mexico  or 
Canada. 

NAFTA-TAA-00438;  Superior 
Technology.  Inc..  Paris.  TX 

The  investigation  revealed  that 
criteria  (3)  and  (4)  were  not  met.  The 
subject  firm  reduced  imports  from 
Canada  of  articles  that  are  like  or 
directly  competitive  with  electrical 
meter  sockets. 

NAFTA-TAA-00329;  Swift  Adhesives 
(Reichold  Chemical.  Inc.)  St. 
Joseph.  MO 

The  investigation  revealed  that 
criteria  (3)  and  (4)  were  not  met.  The 
investigation  findings  showed  that 
customers  imports  from  Canada  or 
Mexico  did  not  have  a  negative  impact 
on  the  subject  firm  during  the  periods 
under  investigation. 
NAFTA-TAA-00431;  Skelgas  Propane, 
•     Inc..  Skelgas  A.S.,  Inc.  Oak  Brook, 
IL 

The  investigation  revealed  that  the 
workers  of  Skelgas  Propane.  Inc.. 
Skelgas  A.'S..  Inc..  Oak  Brook.  IL  do  not 
produce  an  article  within  the  meaning 
of  Section  250(a)  of  the  Trade  Act.  as 
amended. 

NAFTA-^TAA-00323:  LaVelle  Powder 
Co..  Inc..  Butte.  MT 
The  investigation  revealed  that  the 
workers  of  LaVelle  Powder  Co..  Inc.. 
Butte.  MT  do  not  produce  an  article 
within  the  meaning  of  Section  250(a)  of 
the  Trade  Act.  as  amended. 

Afiirmative  Determinations  NAFTA- 
TAA 

NAFTA-TAA-00430:  Softhard  Systems. 
Inc..  Houston,  TX 

A  certification  was  issued  covering  all 
workers  at  Softhard  Systems.  Inc.. 
Houston  TX  separated  on  or  after  April 
13. 1994. 
NAFTA-TAA-00434;  Marconi 

Technologies.  Inc..  Lancaster.  PA 

A  certification  was  issued  covering  all 
workers  at  Marconi  Technologies.  Inc.. 
Lancaster.  PA  separated  on  or  after 
April  14  1994. 

NAFTA-TAA-00433  &  A;  Anchor  Glass 
Container  Corp..  Gurnee.  IL  and 
Huntington  Park.  CA 
A  certification  was  issued  covering  all 

workers  at  Anchor  Glass  Container 

Corp..  Gumee.  IL  and  Huntington  Park. 

CA  separated  on  or  after  March  31, 

1994. 

NAFTA-TAA-00388:  West  Pac  Cedar 
Products,  Inc.,  Humptulips,  WA 
A  certification  was  issued  covering  all 
workers  at  West  Pac  Cedar  Products, 


Inc.,  Humptulips.  WA  separated  on  or 
after  March  9. 1994. 

NAFTA-TAA-004  U;  Anchor  Hocking 
Packaging  Co.,  Closure  Div., 
Glassboro.  NJ 

A  certification  was  issued  covering  all 
workers  at  Anchor  Hocking  Packaging 
Co..  Closure  Div.,  Glassboro,  NJ 
separated  on  or  after  March  20. 1994. 

NAFTA-TAA-W407;  Summit  Timber 
Co..  Darrington.  WA 

A  certification  was  issued  covering  all 
workers  at  Summit  Timber  Co.. 
Darrington.  WA  separated  on  or  after 
March  23, 1994. 

NAFTA-TAA-00439  &■  A;  Scotty's 
Fashions,  Lewistown,  PA  and 
Kresgeville  Manufacturing  Inc., 
Kresgeville.  PA 

A  certification  was  issued  covering  all 
workers  at  Scotty's  Fashions, 
Lewistown.  PA  and  Kresgeville 
Manufactiuing,  Inc.,  Kresgeville,  PA 
separated  on  or  after  April  19. 1994. 

NAFTA-TAA-00437;  Dia-Netics.  Mocoil 
Div.,  Marionville.  MO 

A  certification  was  issued  covering  all 
workers  at  Dia-Netics,  Mocoil  Div., 
Marionville.  MO  separated  on  or  after 
April  17,  1994. 

NAFTA-TAA-00436:  Louisiana  Pacific. 
Northern  Div.,  Hayden  Lake,  ID  &■ 
Operating  at  Following  Other 
Locations:  A;  Belgrade,  MY,  B; 
Chilco.  ID.  C:  Deerlodge,  MT.  D; 
Libby.  MT.  E;  Moyie  Springs,  ID,  F; 
Pilot  Bock,  OB,  G;  Priest  River,  ID, 
H;  Rexburg,  ID,  I;  Saratoga,  WY,  J; 
Tacoma.  WA,  K;  Walden.  Co,  L; 
Walla  Walla.  WA. 

A  certification  was  issued  covering  all 
workers  at  the  above  mentioned 
locations,  who  became  separated  on  or 
after  April  12. 1994. 

I  hereby  certify  that  the  aforementioned 
determinations  were  issued  during  the  month 
of  May.  1995.  Copies  of  these  determinations 
are  available  for  inspection  in  Room  C-4318, 
U.S.  Department  of  Labor.  200  Constitution 
Avenue,  N.W.,  Washington.  D.C.  20210 
during  normal  business  hours  or  will  be 
mailed  to  persons  who  write  to  the  above 
address. 

Dated:  May  26, 1995. 
Victor  ).  Tmnzo, 

Program  Manager,  Policy  and  Reemployment 

Services,  Office  of  Trade  Adjustment 

Assistance. 

|FR  Doc.  95-14926  Filed  6-16-95;  8:45  am) 
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rrA-W-30,889] 

Dacorp,  Inc.,  A/K/A  Keltwood  Co., 
Carrollton,  TX;  Amended  Certification 
Regarding  Eligibility  To  Apply  for 
Worker  Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a  Notice  of 
Certification  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance  on  May  18, 1995,  applicable 
to  all  workers  of  DeCorp.  Incorporated, 
located  in  Carrollton.  Texas.  The  notice 
will  soon  be  published  in  the  Federal 
Register. 

New  information  received  from  the 
company  shows  that  some  of  the 
workers  at  DeCorp,  Incorporated  had 
their  imemployment  insurance  (UI) 
taxes  paid  to  Kellwood  Company. 

Accordingly,  the  Department  is 
amending  the  certification  to  properly 
reflect  this  matter. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
DeCorp,  Incorporated  who  were 
adversely  affected  by  increased  imports. 

The  amended  notice  applicable  to 
TA-W-30,889  is  hereby  issued  as 
follows: 

"All  workers  of  DeCorp,  Incorporated,  a/k/ 
a  Kellwood  Company,  Carrollton,  Texas  who 
became  totally  or  partially  separated  from 
employment  on  or  after  March  24,  1994  are 
eligible  to  apply  for  adjustment  assistance 
under  Section  223  of  the  Trade  Act  of  1974." 

Signed  at  Washington,  D.C  this  1st  day  of 
June  1995. 

Victor  J.  Tnmzo. 

Program  Manager,  Policy  and  Reemployment 
Senrices.  Ofpce  of  Trade  Adjustment 
Assistance. 

[FR  Doc  95-14928  Filed  6-16-95;  8:45  am) 
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[TA-W-ai,  046] 

Engraph  Label  Group,  Patton  Division, 
Moorestown,  NJ;  Notice  of  Termination 
of  Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974.  an  investigation  was 
initiated  on  May  22. 1995  in  response  to 
a  worker  petition  which  was  filed  on 
May  22,  1995  on  behalf  of  workers  at 
Engraph  Label  Group,  Patton  Division, 
Moorestowrn,  NJ. 

The  petitioning  group  of  workers  had 
filed  a  petition  for  another  facility  in 
Delran,  NJITA-W-31.044).  After  a 
conversation  with  one  of  the  petitioners 
it  was  discovered  that  the  Delran.  NJ 
{acility  is  the  only  location  they 
intended  to  cover  with  the  petition,  not 
the  company  headquarters  or  plant  in 
Moorestown,  NJ.  Under  the  law. 
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workers  can  only  file  a  petition  for  the 
location  in  which  they  worked.  Further 
discussion  with  James  Searcy,  the  Vice- 
President  of  Finance  and 
Administration,  revealed  that  the  plant 
in  Moorestown  did  not  produce  the 
same  product  as  the  Delran  facility,  nor 
had  there  been  any  recent  layoffs  at  the 
Moorestown  facilities.  Consequently, 
further  investigation  in  this  case  would 
serve  no  pmpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington,  D.C  this  7th  day  of 
June.  1995. 
Victor  J.  Tninzo. 

Program  Manager.  Policy  and  Reemployment 
Services.  Office  of  Trade  Adjustment 
Assistance. 
(PR  Doc.  9S-14924  Filed  6-16-95;  8:45  am  J 
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Signed  at  Washington,  D.C.  this  1st  day  of 
June  1995. 
Victor  J.  Trunzo, 

Program  Manager.  Policy  and  Beemployment 
Services,  Office  of  Trade  Adjustment 
Assistance. 
IFR  Doc.  95-14927  Filed  6-16-95;  8:45  am) 
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[TA-W-30,878] 

Ru8se<l-Newman,  Inc.,  A/K/A  Russell- 
Newman  Manufacturing,  Stamford,  TX; 
Amended  Certification  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  USC  2273)  the 
Department  of  Labor  issued  a  Notice  of 
Certification  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance  on  May  4, 1995,  applicable 
to  all  workers  of  Russell-Newman,  Inc., 
Stamford,  Texas.  The  notice  was 
published  in  the  Federal  Register  on 
May  17, 1995  (60  FR  26459). 

New  information  received  from  the 
State  Agency  shows  that  some  of  the 
workers  at  Russell-Newman,  Inc.,  had 
their  unemployment  insurance  (UI) 
taxes  paid  to  Russell-Newman 
Manufacturing. 

Accordignly,  the  Department  is 
amending  the  certification  to  properly 
reflect  this  matter. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Russell-Newman,  Inc.,  who  were 
adversely  affected  by  increased  imports. 

The  amended  notice  applicable  to 
TA-W-30,878  is  hereby  issued  as 
follows: 

"All  workers  of  Russell-Newman,  Inc.,  a/k/ 
a  Russell-Newman  Manufacturing,  Stamford, 
Texas  who  became  totally  or  partially 
separated  from  employment  on  or  after 
March  17, 1994  are  eligible  to  apply  for 
adjustment  assistance  under  section  223  of 
the  Trade  Act  of  1974." 


Occupational  Safety  and  Health 
Administration 

Connecticut  State  Standards,  Notice  of 
Approval 

1.  Background 

Fart  1953  of  Title  29,  Code  of  Federal 
Regulations,  prescribes  procedures 
under  Section  18  of  the  Occupational 
Safety  and  Health  Act  of  1970 
(hereinafter  called  the  Act)  by  which  the 
Regional  Administrator  for 
Occupational  Safety  and  Health 
(hereinafter  called  Regional 
Administrator)  under  a  delegation  of 
authority  from  the  Assistant  Secretary  of 
Labor  for  Occupational  Safety  and 
Health  (hereinafter  called  the  Assistant 
Secretary),  (29  CFR  1953.4).  will  review 
and  approve  standards  promulgated 
pursuant  to  a  State  Plan,  which  has  been 
approved  in  accordance  with  Section 
18(c)  of  the  Act  and  29  CFR  part  1902. 
On  November  3,  1978,  notice  was 
published  in  the  Federal  Register  (43 
FR  51390)  of  the  approval  of  the 
Connecticut  Public  Sector  State  Plan 
and  the  adoption  of  Subpart  E  to  part 
1956  containing  the  decision. 

The  Connecticut  Public  Sector  only 
State  Plan  provides  for  the  adoption  of 
Federal  standards  as  State  standards 
after: 

a.  Publishing  an  intent  to  amend  the 
State  Plan  by  adopting  the  standard(s)  in 
the  Cormecticut  Law  Journal. 

b.  Approval  by  the  Commissioner  of 
Labor  and  the  Attorney  General  of  the 
State  of  Connecticut. 

c.  Approval  by  the  Legislative 
Regulation  Review  Committee,  State  of 
Connecticut. 

d.  Filing  in  the  Office  of  the  Secretary 
of  State,  State  of  Connecticut. 

e.  Publishing  a  notice  that  the  State 
Plan  is  amended  by  adopting  the 
standard(s)  in  the  Connecticut  Law 
Journal. 

The  Cormecticut  Public  Sector  State 
Plan  provides  for  the  adoption  of  State 
standards  which  are  at  least  as  effective 
as  comparable  Federal  standards 
promulgated  under  Section  6,  of  the 
Act. 

By  letter  dated  April  28, 1995,  from 
Commissioner  John  E.  Saunders,  ID, 
Connecticut  Department  of  Labor,  to 
John  T.  Phillips,  Regional 


Administrator,  and  incorporated  as  part 
of  the  plan,  the  State  submitted  updated 
State  standards  identical  to  29  CFR  parts 
1904, 1910, 1915, 1917, 1918,  1926  and 
1928.  and  sut)sequent  amendments 
thereto,  as  described  below: 

(1)  Addition  to  29  CFR  parts  1910, 
1915, 1917, 1918,  1926,  and  1928, 
Retention  of  DOT  Markings,  Placards, 
and  Labels;  Final  Rule  (59  FR  36695, 
dated  7/19/94).  This  standard  became 
effective  on  January  19, 1995,  pursuant 
to  Section  31-372  of  the  Connecticut 
General  Statutes. 

(2)  Addition  to  29  CFR  part  1904. 
Reporting  of  Fatality  or  Multiple 
Hospitalization  Incidents;  Final  Rule  (59 
FR  15594.  dated  April  1, 1995).  This 
standard  became  effective  on  January 
19, 1995,  pursuant  to  Section  31-372  of 
the  Connecticut  General  Statutes. 

(3)  Addition  to  29  CFR  parts  1910  and 
1926,  Safety  Standards  for  Fall 
Protection  in  the  Construction  Industry; 
Final  Rule  (59  FR  40730.  dated  August 
9, 1994).  This  standard  became  effective 
on  February  23,  1995,  pursuant  to 
Section  31-372  of  the  Connecticut 
General  Statutes. 

(4)  Addition  to  29  CFR  parts  1910. 
1915,  and  1926,  Occupational  Exposure 
to  Asbestos;  Final  Rule  and  Corrections 
(59  FR  40964,  dated  8/10/94,  and  60  FR 
11194,  dated  3/1/95).  This  standard 
became  effective  on  February  23,  1995, 
pursuant  to  Section  31-372  of  the 
Connecticut  General  Statutes. 

(5)  Addition  to  29  CFR  part  1915, 
Confined  and  Enclosed  Spwces  and 
Other  Dangerous  Atmospheres  in 
Shipyard  Employment;  Final  Rule  and 
Corrections  (59  FR  37816,  dated  7/25/ 
94,  and  60  FR  14218,  dated  3/16/95). 
This  standard  became  effective  on 
February  23, 1995,  pursuant  to  Section 
31-372  of  the  Connecticut  General 
Statutes.  

(6)  Addition  to  29  CFR  parts  1910  and 
1928,  Logging  Operations;  Final  Rule 
(59  FR  51672,  dated  10/12/94).  This 
standard  became  effective  on  April  19, 
1995,  pursuant  to  Section  31-372  of  the 
Connecticut  General  Statutes. 

2.  Decision 

OSHA  has  determined  that  the  State's 
standards  for  Retention  of  DOT 
Markings,  Placards,  and  Labels, 
Reporting  of  Fatality  or  Multiple 
Hospitalization  Incidents,  Safety 
Standards  for  Fall  Protection  in  the 
Construction  Industry,  Occupational 
Exposure  to  Asbestos,  Confined  and 
Enclosed  Spaces  and  Other  Dangerous 
Atmospheres  in  Shipyard  Employment, 
and  Logging  Operations  are  identical  to 
the  comparable  Federal  standards,  and 
therefore  approves  these  standards. 


3.  Location  of  Supplement  for 
Inspection  and  Copjring 

A  copy  of  the  standards  supplement, 
along  with  the.approved  plan,  may  be 
inspected  and  copied  during  normal 
business  hours  at  the  following  , 
locations:  Office  of  the  Regional 
Administrator,  133  Portland  Street, 
Boston,  Massachusetts,  02114;  Office  of 
the  Commissioner,  State  of  Connecticut, 
Department  of  Labor,  200  Folly  Brook 
Boulevard,  Wethersfield,  Connecticut 
06109,  and  the  OSHA  Office  of  State 
Programs,  Room  N-3476.  Third  Street 
and  Constitution  Avenue.  NW.. 
Washington.  DC  20210. 

4.  Public  Participation 

Under  29  CFR  1953.2(c),  the  Assistant 
Secretary  may  prescribe  alternative 
procedures  to  expedite  the  review 
process  or  for  other  good  cause  which 
may  be  consistent  with  applicable  laws. 
The  Assistant  Secretary  finds  that  good 
cause  exists  for  not  publishing  the 
supplement  to  the  Connecticut  Public 
Sector  Plan  as  a  proposed  change  and 
making  the  Regional  Administrator's 
approval  effective  upon  publication  for 
the  following  reason. 

1 .  The  standards  were  adopted  in 
accordance  with  the  procedural 
requirements  of  State  law  which 
included  public  comment,  and  further 
public  participation  would  be 
repetitious. 

This  decision  is  effective  on  June  19, 
1995. 

Authority:  Sec.  18,  Pub.  L.  91-596,  84  Stat 
1608  (29  U.S.C  667). 

Signed  at  Boston,  Massachusetts,  this  11th 
day  of  May  1995. 

John  T.  Phillips. 

Regional  Administrator. 

IFR  Doc.  95-14931  Filed  6-16-95;  8:45  ami 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (95-041)] 

Notice  of  Prospective  Patent  License 

AGENCY:  National  Aeronautics  and 

Space  Administration. 

ACTION:  Notice  of  Prospective  Patent 

License. 

SUMMARY:  NASA  hereby  gives  notice 
that  Modem  Machine  and  Tool  Co..  Inc.. 
of  Newport  News.  Virginia,  has  applied 
for  an  exclusive  license  to  practice  the 
invention  described  and  claimed  in  U.S. 
Patent  No.  08/XXX.XXX,  entitled  "Six 
Component  Force  Balance  Calibration 
System",  which  is  assigned  to  the 
United  States  of  America  as  represented 


by  the  Administrator  of  the  National 
Aeronautics  and  Space  Administration. 
Written  objections  to  the  prospective 
grant  of  a  license  to  Modem  Machine 
and  Tool  Co.,  Inc..  should  be  sent  to  Ms. 
Kimberly  A.  Chasteen.  Patent  Attorney. 
NASA  Langley  Research  Center. 
DATES:  Reponses  to  this  Notice  must  be 
received  by  August  18,  1995. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Ms.  Kimberly  A.  Chasteen,  NASA 
Langley  Research  Center,  Mail  Code 
212,  Hampton,  Virginia  23681-0001; 
(804) 864-3227. 

Dated:  June  12. 1995. 
Edward  A.  Frankle, 
General  Counsel. 
IFR  Doc.  95-14865  Filed  8-16-95;  8:45  am] 
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NATIONAL  CAPITAL  PLANNING 
COMMISSION 

Intent  To  Hold  Public  Meeting 

AGENCY:  National  Capital  Planning 

Commission. 

ACTION:  Proposed  constraction  and 

operation  of  a  sports  and  entertainment 

arena  in  Washington.  DC.;  Notice  of 

public  meeting. 

SUMMARY:  In  a  Notice  dated  May  15, 
1995  (60  FR  25930),  the  National  Capital 
Planning  Commission  stated  its 
intention  to  prepare  an  Environmental 
Impact  Statement  (EIS)  for  the  proposed 
construction  and  operation  of  a  new 
sports  and  entertainment  arena  in 
Washington,  DC,  pursuant  to  Section 
106(2)(c)  of  the  National  Environmental 
Policy  Act  of  1969  (NEPA)  as 
implemented  by  the  Council  on 
Environmental  Quality  regulations  (40 
CFR  parts  1500-1508)  and  in 
accordance  with  Environmental  Policies 
and  Procedures  implemented  by  the 
Commission.  A  Draft  EIS  was  published 
on  June  9, 1995. 

The  Commission  has  determined  that 
it  would  be  appropriate  to  hold  a  public 
meeting  prior  to  the  issuance  of  a  final 
EIS.  The  public  meeting  will  be  held  on 
Monday,  July  17. 1995  at  the  DC 
Convention  Center,  at  900  9th  Street 
NW.,  Room  10.  Adequate  signs  will  be 
posted  to  direct  meeting  participants. 
Representatives  of  the  National  Capital 
Planning  Commission  and  District  of 
Columbia  Government  will  be  available 
from  5  to  7  p.m.  to  discuss  specific 
concerns.  At  7  p.m.  a  short  formal 
presentation  will  precede  the  public 
comments.  It  is  important  that  Federal, 
regional,  and  local  agencies,  and  other 
interested  individuals  and  groups  take 
this  opportunity  to  respond  to  the 


concerns  set  out  in  the  draft  EIS. 
Anyone  who  wants  to  speak  will  be 
heard  and  anyone  who  so  desires  may 
sign  up  in  advance  by  calling  (202)  724- 
0174  or  in  person  at  the  hearing. 
Speakers  will  be  heard  in  the  order  of 
signing  up.  In  the  interest  of  time,  each 
speaker  will  be  asked  to  limit  oral 
comments  to  five  (5)  minutes. 

As  noted  in  the  Federal  Register  of 
June  16, 1995,  copies  of  the  draft  EIS  are 
available  for  inspection  at  the  National 
Capital  Plarming  Commission  at  801 
Pennsylvania  Avenue  NW.,  Suite  301 
and  Suite  1130  of  One  Judiciary  Square 
at  441  4th  Street,  NW.  As  also  noted, 
written  comments  on  the  Draft  EIS  must 
be  postmarked  by  July  31. 1995  and  sent 
to  the  National  Capital  Planning 
Commission. 

FOR  FURTHER  INFORMATION  CONTACT: 
National  Capital  Planning  Commission, 
801  Pennsylvania  Avenue,  NW..  Suite 
301,  Washington,  DC  20576.  AttenUon: 
Ms.  Sandra  H.  Shapiro,  General 
Counsel,  Phone:  (202)  724-0174. 
Sandra  H.  Shapiro. 

General  Counsel,  National  Capital  Planning 
Commission. 

(FR  Doc.  95-14875  Filed  6-16-95;  8:45  am] 
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NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Meetings  of  Humanities  Panel 

AGENCY:  National  Endovmient  for  the 
Humanities.  National  Foundation  on  the 
Art  and  the  Humanities. 
ACTION:  Notice  of  meetings. 

SUMMARY:  Pursuant  to  the  provisos  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463,  as  amended), 
notice  is  hereby  given  that  the  following 
meetings  of  the  Humanities  Panel  will 
be  held  at  the  Old  Post  Office,  1100 
Pennsylvania  Avenue,  NW., 
Washington,  IX  20506. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  C  Fisher,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Humanities, 
Washington,  DC  20506;  telephone  (202) 
606-8322.  Hearing-impaired  individuals 
are  advised  that  information  on  this 
matter  may  be  obtained  by  contacting 
the  Endovmient's  TDD  terminal  on  (202) 
606-8282. 

SUPPLEMENTARY  INFORMATION:  The 
proposed  meetings  are  for  the  purpose 
of  panel  review,  discussion,  evaluation 
and  recommendation  on  applications 
for  financial  assistance  under  the 
National  Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended. 
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mcluding  discussion  of  information 
given  in  confidence  to  the  agency  by  the 
grant  applicants.  Because  the  proposed 
meetings  will  consider  information  that 
is  likely  to  disclose:  (1)  Trade  secrets 
and  commercial  or  financial  information 
obtained  from  a  person  and  privileged 
or  confidential;  or  (2)  information  of  a 
personal  nature  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy,  pursuant 
to  authority  granted  me  by  the 
Chairman's  Delegation  of  Authority  to 
Close  Advisory  Committee  meetings, 
dated  July  19, 1993. 1  have  determined 
that  these  meetings  will  be  closed  to  the 
public  pursuant  to  subsections  (c)(4), 
and  (6)  of  section  552b  of  Title  5.  United 

States  Code. 

l.£)Ofe.  July  12, 1995. 

Time:  8:30  a.m.  to  5:30  p.m. 

Boom  430. 

Program:  This  meeting  will  review 
proposals  submitted  to  the  May  1, 1995 
deadline  in  the  Office  of  Challenge  Grants, 
for  projects  beginning  after  December  1995. 

2.  Date:  July  12. 1995. 
Time:  8:30  a.m.  to  5:30  p.m. 
Room  415. 

Program:  This  meeting  will  review 
applications  submitted  to  Humanities 
Projects  in  Museums  and  Historical 
Organizations  program,  for  projects 
beginning  after  June  2, 1995. 

3.  Dote;  July  11, 1995. 
Time:  8:30  a.m.  to  5:30  p.m. 
Room  315. 

Program:  This  meeting  will  review 
Fellowships  for  University  Teachers 
applications  in  British  Literature;  Rhetoric; 
and  Composition,  submitted  to  the  Division 
of  Research  Division,  for  projects  beginning 
after  January  1, 1996. 

4.  Dote:  July  14, 1995. 
Time:  8:30  a.m.  to  5:30  p.m. 
Room  430. 

Program;  This  meeting  will  review 
proposals  submitted  to  the  May  1. 1995 
deadline  in  the  office  of  Challenge  Grants,  for 
projects  beginning  after  Decemljer  1995. 

5.  Dote;  July  17.  1995. 
Time:  8:00  a.m.  to  5:30  p.m. 
Room  415. 

Program:  This  meeting  will  review 
Fellowships  for  College  Teachers 
applications  in  European  History,  submitted 
to  the  Division  of  Research  Programs,  for 
projects  beginning  after  January  1.  1996. 

6.  Dote;  July  18, 1995. 
Time:  8:00  a.m.  to  5:30  p.m. 
Boom;  315. 

Program:  This  meeting  will  review 
Fellowships  for  University  Teachers 
applications  in  Comparative  Literature; 
Germanic.  Slavic,  and  Asian  Languages  and 
Literatures;  and  Linguistics,  submitted  to  the 
Division  of  Research  Programs,  for  projects 
beginning  after  January  1. 1996. 

7.  Date:  July  18, 1995. 

Time:  8:00  a.m.  to  5:30  p.m. 

Room;  415. 

Program:  This  combines  Fellowships  for 
University  Teachers  and  Fellowships  for 


College  Teachers  meeting  will  review 
applications  in  Art  History  I,  submitted  to  the 
Division  of  Research  Programs,  for  projects 
beginning  after  January  1 ,  1996. 

8.  Dote;  July  18, 1995. 
Time:  8:30  a.m.  to  5:30  p.m. 
floom;  430. 
Program:  This  meeting  will  review 

proposals  submitted  to  the  May  1, 1995 
deadline  in  the  Office  of  Challenge  Grants 
Programs,  for  projects  beginning  after 
Deceml)er  1995. 

9.  Dote;  July  24, 1995. 
Time:  8:30  a.m.  to  5:30  p.m. 
floom;  315. 

Program:  This  meeting  will  review 
Fellowships  for  University  Teachers 
application  in  American  History  and  Studies 
I,  submitted  to  the  Division  of  Research 
Programs,  for  projects  beginning  after  January 
1,1996. 

10.  Date:  July  24-25. 1995. 
Time:  8:30  a.m.  to  5:00  p.m. 
Room:  415. 

Program:  This  meeting  will  review 
applications  submitted  to  the  Humanities 
Projects  in  Museums  and  Historical 
Organizations  programs,  submitted  to  the 
Division  of  Public  Programs,  for  projects 
beginning  after  January  1 ,  1996. 

11.  Dote;  July  25, 1995. 
Time:  8:00  a.m.  to  5:30  p.m. 
floom;  315. 

Program;  This  meeting  will  review 
Fellowships  for  University  Teachers 
application  in  Music.  Dance,  Theater  &  Film 
History  and  Criticism,  submitted  to  the 
Division  of  Research  Programs,  for  projects 
beginning  after  January  1 ,  1996. 

12.  Dote;  July  26,  1995. 
Time;  8:00  a.m.  to  5:30  p.m. 
Room:  430. 

Program:  This  meeting  will  review 
Fellowships  for  College  Teachers 
applications  in  Music,  Theater  and  Film, 
submitted  to  the  Division  of  Research 
Programs,  for  projects  Ijeginning  after  January 
1,1996. 

13.  Dote;  July  27-28. 1995. 
Time:  8:30  a.m.  to  5:00  p.m. 
floom;  415. 

Program:  This  meeting  will  review 
applications  submitted  to  the  Humanities 
Projects  in  Museums  and  Historical 
programs,  submitted  to  the  Division  of  Public 
Programs,  for  projects  l)eginning  after  January 
1.1996. 

14.  Date;  July  28, 1995. 
Time:  8:00  a.m.  to  5:30  p.m. 
floom;  415. 

Program:  This  meeting  will  review 
Fellowships  for  College  Teachers 
applications  in  American  History  I, 
submitted  to  the  Division  of  Research 
Programs,  for  projects  beginning  after  January 
1,1996. 

15.  Dote;  July  31, 1995. 
Time:  8:00  a.m.  to  5:30  p.m. 
floom;  415. 

Program;  This  meeting  will  review 
Fellowships  for  College  Teachers 
applications  in  Sociology,  Psychology,  and 
Education,  submitted  to  the  Division  of 
Research  Programs,  for  projects  beginning 
after  January  1,1996. 


16.  Date;  July  31, 1995. 

Time:  8:30  a.m.  to  5:30  p.m. 

Room:  430. 

Program;  This  meeting  will  review 
proposals  submitted  to  ^e  May  1, 1995 
deadline  in  the  Office  of  Challenge  Grants 
Program,  for  projects  beginning  after 
December  1995. 
David  C  Fisher, 

Advisory  Committee  Management  Officer 
|FR  Doc  95-14888  Filed  6-16-95;  8:45  am) 
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NATIONAL  FOUNDATION  FOR  THE 
ARTS  AND  THE  HUMANITIES 

Arts  in  Education  Advisory  Panel; 
Meeting 

Pursuant  to  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463),  as  amended,  notice  is 
hereby  given  that  a  meeting  of  the 
Partnership  Advisory  Panel  (Arts  in 
Education  Section)  to  the  National 
Council  on  the  Arts  will  be  held  on  June 
28,  1995  from  10:30  a.m.  to  1:30  p.m. 
This  meeting  will  be  held  in  Room  730. 
at  the  Nancy  Hanks  Center,  1100 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20506. 

Portions  of  this  meeting  will  be  open 
to  the  public  bom  10:30  a.m.  to  11  a.m. 
for  welcome  and  introductions  and  from 
1  p.m.  to  1:30  p.m.  for  a  policy 
discussion. 

The  remaining  portion  of  this  meeting 
from  11  a.m.  to  1  p.m.  is  for  the  purpose 
of  Panel  review,  discussion,  evaluation, 
and  recommendation  on  applications 
for  financial  assistance  under  the 
National  Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
February  8, 1994  this  session  will  be 
closed  to  the  public  pursuant  to 
subsection  (c)  (4),  (6)  and  (9)(B)  of 
section  552b  of  Title  5,  United  States 
Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panel's  discussions  at  the  discretion  of 
the  panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW., 
Washington,  IX:  20506,  202/682-5532, 
TYY  202/682-5496.  at  least  seven  (7) 
days  prior  to  the  meeting. 


Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  Sabine,  Committee  Management 
Officer,  National  Endowment  for  the 
Arts,  Washington,  DC  20506,  or  call 
202/682-5788. 

Dated:  June  13, 1995. 
Yvonne  M.  S^ine, 
Director,  Office  of  Council  and  Panel 
Operations,  National  Endowment  for  the  Arts. 
IFR  Doc.  95-19421  Filed  6-16-95;  8:45  amj 
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Dance  Advisory  Meeting:  Dance 
Company  Grants  Sections  A&B 

Pursuant  to  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463),  as  amended,  notice  is 
hereby  given  that  a  meeting  of  the  Dance 
Advisory  Panel  (Dance  Company  Grants 
Sections  A  &  B)  to  the  National  Council 
on  the  Arts  will  be  held  on  July  10-14, 
1995.  Panel  A  will  meet  on  July  10-13. 
from  9:00  a.m.  to  8:00  p.m.  and  Panel 
B  will  meet  from  9:00  a.m.  to  6:00  p.m. 
on  July  14.  This  meeting  will  be  held  in 
Room  M-07,  at  the  Nancy  Hanks  Center, 
1100  Pennsylvania  Avenue,  NW., 
Washington,  DC  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  from  9:00  a.m.  to  1.00  p.m. 
July  14  for  a  policy  discussion. 

The  remaining  portions  of  this 
meeting  from  9:00  a.m.  to  8:00  p.m.  on 
July  10-13  and  from  2:00  p.m.  to  6:00 
p.m.  on  July  14  are  for  the  purpose  of 
Panel  review,  discussion,  evaluation, 
and  recommendation  on  applications 
for  financial  assistance  under  the 
National  Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
February  8,  1994  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsection  (c)  (4),  (6)  and  (9){B)  of 
section  552b  of  Title  5,  United  States 
Code.  « 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panel's  discussions  at  the  discretion  of 
the  panel  chairman  and  with  the 
approval  of  the  full-time  employee  in 
attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20506,  202/682-5532, 
TYY  202/682-5496,  at  least  seven  (7) 
days  prior  to  the  meeting. 


Further  information  with  refiarence  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  Sabine,  Committee  Management 
Officer,  National  Endowment  for  the 
Arts,  Washington,  DC  20506,  or  call 
202/682-5788. 

Dated:  June  13. 1995. 
Yvonne  M.  Sabine, 

Director,  Office  of  Council  and  Panel 
Operations,  National  Endowment  for  the  Arts. 
[FR  Doc.  95-14922  Filed  6-16-95;  8:45  amJ 
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NATIONAL  SCIENCE  FOUNDATION 

Investigator  Financial  Disclosure 
Policy 

AGENCY:  National  Science  Foundation. 
ACTION:  Delay  of  effiective  date. 

summary:  The  National  Science 
Foundation  (NSF)  is  delaying  the 
effective  date  of  its  final  Investigator 
Financial  Disclosure  Policy  (58  FR 
33308)  from  June  28, 1995  to  October  1. 
1995.  This  change  is  necessary  to 
maintain  consistency  with  the 
Department  of  Health  and  Human 
Services'  rule  on  the  subject  which  will 
have  an  effective  date  of  October  1, 
1995. 

EFFECTIVE  DATE:  The  effective  date  of  the 
NSF's  final  Investigator  Financial 
Disclosure  Policy  is  October  1,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christopher  L.  Ashley,  Assistant 
General  Counsel,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Room  1265,  Arlington,  VA  22230  (703) 
306-1060. 

SUPPLEMENTARY  INFORMATION:  Paperwork 
Reduction  Act  Control  Number  3145- 
0149. 

On  June  28, 1994,  NSF  published  in 
the  Federal  Register  a  final  Policy 
announcing  revised  award  conditions 
relating  to  investigator  financial 
disclosure.  Those  revised  conditions 
require  grantee  institutions  to  maintain 
written  and  enforced  policies  on 
investigator  conflict  of  interest.  59  FR 
33308  (June  28, 1994). 

NSF  has  been  coordinating  its 
Investigator  Financial  Disclosure  Policy 
with  the  Public  Health  Service  and  the 
Office  of  the  Secretary  of  the 
Department  of  Health  and  Human 
Services  (HHS).  At  the  same  time  NSF 
published  its  final  Policy,  HHS 
published  a  notice  of  proposed 
rulemaking  also  dealing  with 
investigator  conflicts.  HHS  received  and 
reviewed  public  comments  on  that 
proposed  rule  and  has  not  yet  issued  its 
final  rule.  To  maintain  consistency  with 
HHS'  rule  and  its  anticipated  effective 


date,  NSF  is  now  changing  the  effective 
date  of  its  Investigator  Financial 
Disclosure  Policy  to  October  1. 1995. 

Dated:  June  13. 1995. 
Lawrence  Rudolph, 
General  Counsel. 
IFR  Doc  95-14855  Filed  6-16-95;  8:45  am) 

MLLMQ  COOC  7Sa»-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

Documents  Containing  Reporting  or 
Recordkeeping  Requirements:  Office 
of  Management  and  Budget  (0MB) 
Review 

AGENCY:  U.S.  Nuclear  Regulatory 
Commission  (NRC). 

ACTION:  Notice  of  the  0MB  review  of 
information  collection. 

SUMMARY:  The  NRC  has  recently 
submitted  to  OMB  for  review  of  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  Chapter  35). 

1.  Type  of  submission,  new,  revision 
or  extension:  Revision. 

2.  The  title  of  the  information 
collection:  Policy  Statement,  "Integrated 
Schedules". 

3.  The  form  number  if  applicable:  Not 
applicable. 

4.  How  often  the  collection  is 
required:  For  those  licensees  who 
volunteer  to  participate,  a  one-time 
submittal  of  the  integrated  schedule 
program  and  the  integrated  schedule, 
and  periodic  updates  of  the  integrated 
schedule. 

5.  Who  will  be  required  or  asked  to 
report:  Nuclear  Power  Reactor 
Licensees. 

6.  An  estimate  of  the  number  of 
responses:  43. 

7.  An  estimate  of  the  total  number  of 
hours  required  annually  to  complete  the 
requirement  or  request:  2,400  hours  (300 
hours  per  each  of  eight  licensees).  In 
addition,  there  is  a  one-time  burden  of 
900  hours  (300  hours  per  each  of  3 
licensees)  for  submittal  of  the  initial 
integrated  schedule  program. 

8.  An  indication  of  whether  Section 
3504(h),  P.L.  96-511  applies:  Not 
applicable. 

9.  Abstract:  The  policy  statement 
regarding  the  development  of  integrated 
schedules  encourages,  but  does  not 
require,  licensees  to  develop  integrated 
schedules.  Those  licensees  who 
participate  in  this  voluntary  program 
will  develop  and  submit  an  integrated 
schedule  program,  including 
prioritization  methodology,  an 
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integrated  schedule,  and  periodic 
sch^ule  updates.  NRC  uses  the 
reported  information  to  ensure  that 
licensees  are  establishing  realistic  and 
timely  implementation  schedules. 

Copies  of  the  submittals  may  be 
inspected  or  obtained  for  a  fee  from  the 
NRC  Public  Document  Room,  2120  L 
Street.  NW  (Lower  Level),  Washington, 
DC  20555-0001. 

Comments  and  questions  should  be 
directed  to  the  OMB  Reviewer:  Troy 
Hillier.  Office  of  Information  and 
Regulatory  Affairs,  (3150-0168),  NEOB- 
10202,  Office  of  Management  and 
Budget,  Washington.  DC  20503. 
Comments  can  also  be  submitted  by 
telephone  at  (202)  395-3084.  The  NRC 
Clearance  Officer  is  Brenda  Jo.  Shelton, 
(301) 415-7233. 

Dated  at  Rockville.  Maryland,  this  12th  day 
of  lune  1995. 

For  the  Nuclear  Regulatory  Commission. 
Gerald  F.  Cranfbrd. 

Designated  Senior  Official  for  Information 
Resources  Management. 
(PR  Doc.  95-14877  Filed  6-16-95;  8:45  ami 
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Licensing  Support  System  Advisory 
Review  Panel 

agency:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  public  meeting. 


SUMMARY:  The  Licensing  Support 
System  Advisory  Review  Panel 
(LSSARP)  will  hold  its  next  meeting  on 
July  6-7, 1995,  in  the  Huron  Room. 
Radisson  Inn  Green  Bay,  2040  Airport 
Drive,  Green  Bay,  Wisconsin.  The 
meeting  will  be  open  to  the  pubic 
pursuant  to  the  Federal  Advisory 
Committee  Act  (Pub.  L.  94-463.  86  Stat. 
770-776). 

AGENDA:  The  meeting  will  be  held  from 
8:30  a.m.  to  5:00  p.m.  on  Thursday,  July 
6.  and  from  9:00  a.m.  to  Noon,  as 
needed,  on  Friday,  July  7,  1995.  The 
following  agenda  is  planned: 

1.  LSS  Administrator's  Activity  Report 

a.  Status  of  NRC  Senior  Management 
Team's  Review  of  LSS 

b.  Update  on  Pilot  Project  Topic  and 
Plan 

c.  Status  of  Draft  Initial  NRC/DOE 
Memorandum  of  Understanding 

d.  Participant  Compliance  Guidance 

2.  DOE  Activity  Report 

a.  Application  of  Exclusion/Inclusion 
Criteria  and  Progress  on  Loading 
Existing  Documents  into  Document 
Management  System 

b.  Update  on  DOE  Issue  Tracking  and 
Decision  Document  Retrieval 

c.  Electronic  Capturing  vs  Scanning 


3.  Report  of  Technical  Working  Group 

on  Review  of  LSS  Level  II 
Functional  Requirements 

4.  Future  Meeting  Topics  and  Schedule 
SUPPLEMENTARY  INFORMATION:  The 
Nuclear  Regulatory  Commission  (NRC) 
established  the  LSSARP  in  1989  to 
provide  advice  and  recommendations  to 
the  NRC  and  to  the  Department  of 
Energy  (DOE  concerning  the  design, 
development  and  operation  of  an 
electronic  information  management 
system,  known  as  the  Licensing  Support 
System  (LSS),  which  will  contain 
information  relevant  to  the 
Commission's  future  licensing 
proceeding  for  a  geologic  repository  for 
the  disposal  of  high-level  radioactive 
waste.  Membership  on  the  Panel 
consists  of  representatives  of  the  State 
and  Local  Governments  of  Nevada,  the 
National  Congress  of  American  Indians, 
the  nuclear  industry,  DOE.  NRC  and 
other  agencies  of  the  Federal 
government  which  have  experience 
with  large  electronic  information 
management  systems. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
C.  Hoyle,  Office  of  the  Secretary,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555:  telephone  301- 
415-1969. 

PUBLIC  PARTICIPATION:  Interested  persons 
may  make  oral  presentations  to  the 
panel  or  file  written  statements. 
Requests  for  oral  presentations  should 
be  made  to  the  contact  person  listed 
above  as  far  in  advance  as  practicable  so 
that  appropriate  arrangements  can  be 
made. 

Dated:  lune  13, 1995. 
Andrew  L.  Bates. 

Advisory  Committee  Management  Officer. 
|FR  Doc.  95-14882  Filed  6-16-95;  8:45  ami 
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Nuclear  Industry.  The  NRC  plans  to 
have  copies  of  the  speakers'  visual  aids 
available  for  attendees.  The  meeting  will 
be  open  to  the  public;  comments  and 
questions  from  the  audience  will  be 
recognized. 

OATES:  The  workshop  will  be  held  on 
fuly  11  through  13. 1995.  Time  on  07/ 
11.  8:30  a.m.-5  p.m.;  07/12,  9  a.m.-5 
p.m.;  and  07/13,  9  a.m.-12:00  a.m. 
ADDRESSES:  The  meeting  will  be  held  at 
NRC  Headquarters  Auditorium  at  Two 
White  Flint  North.  11545  Rockville 
Pike,  North  Bethesda,  Maryland  20852. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Richard  E.  Johnson,  U.S.  NRC,  Mail 

Stop:  T-10  E  10,  Washington,  DC 

20555.  (301-415-6758) 
Mr.  Kurt  Cozens.  Nuclear  Energy 

Institute,  1176  Eye  Street,  NW, 

Washington,  DC  20006-3706.  (202- 

739-8085) 

Dated  at  Rockville,  Maryland,  this  13th  day 
of  )une  1995. 

For  the  Nuclear  Regulatory  Ckimmission. 
Ledyud  B.  Marsh. 

Director.  Project  Directorate  I-l,  Division  of 
Reactor  Projects— 1/ II.  Office  of  Nuclear 
Reactor  Regulation. 
[FR  Doc.  95-14878  Filed  6-16-95:  8:45  ami 
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NRC/Nuclear  Energy  Institute  Public 
Workshop  on  Reactor  Pressure  Vessel 
Integrity  Issues 

AGENCY:  U.S.  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  is  holding  a  public 
workshop  to  discuss  issues  impacting 
nuclear  reactor  vessel  integrity.  The 
agenda  includes  three  principal 
subjects:  (1)  Reactor  pressure  vessel 
integrity;  (2)  pressure  vessel  annealing 
to  recover  toughness  lost  through 
neutron  radiation;  and  (3)  the 
operational  transient  known  as 
pressurized  thermal  shock. 
Presentations  will  be  made  by 
representatives  of  the  NRC  and  the 


[Docket  No.  030-32827  License  No.  13- 
24866-02  EA  94-240  lA  95-015  lA  95-016] 

Midwest  Testing,  Inc.  Indianapolis, 
Indiana,  Mr.  William  G.  Kimbley  and 
IMS.  Joan  Kimbley;  Confirmatory  Order 

I 

Midwest  Testing,  Inc.  (Licensee)  is 
holder  of  NRC  Ucense  No.  13-24866-02 
(License)  issued  by  the  Nuclear 
Regulatory  Commission  (NRC  or 
Commission)  pursuant  to  10  CFR  part 
30.  The  License  authorized  the  Licensee 
to  possess  and  use  cesium-137  and 
americium-241  as  sealed  sources  in 
moisture/density  gauges.  The  License 
was  issued  on  August  19. 1992.  and  is 
being  terminated  by  Amendment  No.  1, 
which  is  being  issued  on  the  date  of  this 
Order. 

U 

On  July  27, 1993,  a  routine  inspection 
of  licensed  activities  was  conducted  at 
Midwest  Testing,  Inc.  (Licensee)  by  NRC 
Region  III.  During  the  inspection  the 
inspector  identified  that  licensee 
management  had  allowed  workers  to 
operate  moisture  density  gauges  without 
personnel  monitoring  devices  (film 
badges)  and  that  required  leak  tests  of 
the  gauges  had  not  been  performed. 

The  NRC  Office  of  Investigations  (OI) 
conducted  an  investigation  to  determine 


whether  willful  violations  of  NRC 
requirements  had  occurred.  Based  on 
the  NRC  insf>ection  and  OI 
investigation,  it  appears  that-Mr. 
William  G.  Kimbley,  owner  of  Midwest 
Testing,  deliberately  violated  NRC 
requirements  by: 

(1)  Allowing  operators  to  use  moisture 
density  gauges  without  personnel 
monitoring  devices  between  December 
24. 1991.  and  August  25, 1993.  in 
violation  of  Condition  18.A  of  License 
No.  13-24866-01  (expired  on  March  31. 
1992)  and  Condition  20.A  of  License 
No.  13-24866-02  (issued  on  August  19. 
1992): 

(2)  Not  performing  leak  tests  of  two 
moisture  density  gauges  between 
August  19, 1992,  and  July  31,  1993.  in 
violation  of  Condition  13. A  of  License 
No.  13-24866-02; 

(3)  Not  requesting  a  license 
amendment  to  name  a  new  Radiation 
Protection  Officer.^in  violation  of 
Condition  11  of  License  No.  13-24866- 
02.  when  the  individual  named  on  the 
License  left  Midwest  Testing  in  October 
1993; 

(4)  Storing  licensed  material  at  an 
unauthorized  location  since  March  1994 
in  violation  of  Condition  10  of  License 
No.  13-24866-02  and  10  CFR  30.34(c): 
and 

(5)  Allowing  moisture  density  gauges 
to  be  used  between  April  1, 1992,  and 
August  19. 1992.  with  an  expired 
license  in  violation  of  10  CFR  30.3  and 
10  CFR  30.36(c)(1)  (i)  and  (iii). 

In  addition,  it  appears  that  Ms.  Joan 
Kimbley.  General  Manager  and 
|V       Treasurer  of  Midwest  Testing,  Inc.. 

deliberately  violated  Items  (1).  (2),  and 
(5)  above.  "These  actions  appear  to  have 
been  a  result  of  Midwest  "Testing,  Inc. 
financial  constraints,  inexperience  of 
the  General  Manager  and,  in  general,  a 
lack  of  appreciation  on  the  part  of  the 
Owner  and  the  General  Manager  of  the 
regulatory  significance  and 
consequences  of  the  violations. 

A  Confirmatory  Action  Letter  was 
issued  to  the  Licensee  on  March  21. 
1994,  confirming  that  the  Licensee 
would  secure  its  moisture  density 
gauges  in  locked  storage  until  the 
Licensee:  (1)  Designated  a  Radiation 
Protection  Officer,  (2)  obtained  NRC 
approval  via  a  license  amendment  for  its 
designated  Radiation  Protecticm  Officer 
and  its  ciurent  moisture  density  gauge 
storage  location,  (3)  demonstrated  that 
all  its  moisture  density  gauges  were 
appropriately  tested  for  leakage,  and  (4) 
demonstrated  that  personnel  radiation 
monitoring  devices  were  provided  for 
those  persons  designated  to  use 
moisture  density  gauges.  The  Licensee 
did  not  use  its  moistiue  density  gauges 


after  issuance  of  the  Confirmatory 
Action  Letter. 

Subsequently,  an  Order  Suspending 
License  (Effective  Immediately)  was 
issued  to  the  Licensee  on  August  26, 
1994.  for  nonpayment  of  fees,  which 
required:  (1)  llie  Licensee  to  suspend 
NRC  licensed  activities  and  dispose  of 
its  licensed  material;  and  (2)  NRC 
termination  of  License  No.  13-24866-02 
following  disposal  of  the  licensed 
material.  "The  Licensee  disposed  of  its 
licensed  material  in  December  1994. 
NRC  Region  III  verified  that  the  licensed 
material  was  properly  transferred  to 
authorized  recipients. 

m 

A  transcribed  enforcement  conference 
was  conducted  between  the  NRC  and 
the  Licensee  on  March  15,  1995,  to 
discuss  the  apparent  violations,  their 
causes  and  safety  significance.  Mr. 
Kimbley  stated  during  the  enforcement 
conference,  "And  the  question  about 
would  we  ever  pursue  an  NRC  license 
again,  the  answer  to  that  is  no.  If  there 
is  any  way  I  can  give  you  assurance  of 
that,  I'll  be  glad  to  do  that."  Ms. 
Kimbley  stated  during  the  Enforcement 
Conference,  "Like  we  stated  earlier,  we 
don't  intend  to  continue  with  any 
licensed  material  in  the  future." 

Further,  in  a  telephone  conversation 
on  May  2. 1995,  with  Mr.  Paul  Pelke, 
NRC  Region  m,  Mr.  and  Ms.  Kimbley 
agreed  to  the  provisions  and  to  the 
issuance  of  this  Order  to  resolve  all 
matters  pending  between  them. 
Specifically,  Mr.  Kimbley  agreed,  for  a 
p)eriod  of  five  years  &x)m  the  date  he 
signs  this  Confirmatory  Order,  that  Mr. 
Kimbley,  Midwest  Testing,  Inc.,  or  any 
successor  entity  wherein  Mr.  Kimbley  is 
an  authorized  user,  radiation  safety 
officer,  owner,  an  officer,  or  a 
controlling  stockholder,  will  not  apply 
to  the  NRC  for  a  new  license,  nor  shall 
Mr.  Kimbley,  Midwest  Testing,  Inc.,  or 
a  successor  entity,  as  described  above, 
engage  in  licensed  activities  within  the 
jurisdiction  of  the  NRC  for  that  same 
period  of  time.  Ms.  Kimbley  agreed,  for 
a  period  of  five  years  from  the  date  she 
signs  this  Confirmatory  Order,  that  Ms. 
Kimbley,  Midwest  Testing,  Inc.,  or  any 
successor  entity  wherein  Ms.  Kimbley  is 
an  authorized  user,  radiation  safety 
officer,  owner,  an  officer,  or  a 
controlling  stockholder,  will  not  apply 
to  the  NRC  for  a  new  license,  nor  shall 
Ms.  Kimbley,  Midwest  Testing,  Inc.,  or 
a  successor  entity,  as  described  above, 
engage  in  licensed  activities  within  the 
jurisdiction  of  the  NRC  for  the  same 
p>eriod  of  time. 

I  find  that  the  Licensee's 
commitments  as  stated  in  the  May  2. 
1995  conversation  with  Paul  Pelke.  NRC 


Region  m.  are  acceptable  and  necestary 
and  conclude  that  with  these 
commitments  the  public  health  and 
safety  are  reasonably  assured.  In  view  of 
the  foregoing.  I  have  determined  that  the 
public  health  and  safety  require  that  the 
Licensee's  commitments  be  confirmed 
by  this  Order. 

IV 

Accordingly,  pursuant  to  sections  81, 
161b.  161i,  and  186  of  the  Atomic 
Energy  Act  of  1954.  as  amended,  and 
the  Commission's  regulations  in  10  CFR 
2.202,  and  10  CFR  part  30.  it  is  hereby 
ordered  that: 

1.  For  a  period  of  five  years  from  the 
date  Mr.  William  G.  Kimbley  signs  this 
Confirmatory  Order,  Mr.  Kimbley, 
Midwest  Testing,  Inc.,  or  any  successor 
entity  wherein  Mr.  Kimbley  is  an 
authorized  user,  radiation  safety  officer, 
owner,  an  officer,  or  a  controlling 
stockholder  will  not  apply  to  the  NRC 
for  a  new  license,  nor  shall  Mr. 
Kimbley,  Midwest  Testing,  Inc.,  or  a 
successor  entity,  as  described  above, 
engage  in  licensed  activities  within  the 
jurisdiction  of  the  NRC  for  that  same 
period  of  time. 

2.  For  a  {)eriod  of  five  years  from  the 
date  Ms.  Joan  Kimbley  signs  this 
Confirmatory  Order,  Ms.  Kimbley, 
Midwest  Testing,  Inc.,  or  any  successor 
entity  wherein  Ms.  Kimbley  is  an 
authorized  user,  radiation  safety  officer, 
owner,  an  officer,  or  a  controlling 
stockholder,  will  not  apply  to  the  NRC 
for  a  new  license,  nor  shall  Ms. 
Kimbley,  Midwest  Testing,  Inc.,  or  a 
successor  entity,  as  described  above, 
engage  in  licensed  activities  within  the 
jurisdiction  of  the  NRC  for  that  same 
period  of  time. 

3.  Mr.  Kimbley.  Ms.  Kimbley, 
Midwest  Testing,  Inc.,  or  any  successor 
entity,  as  described  above,  waive  the 
right  to  contest  this  Order  in  any 
manner,  including  requesting  a  hearing 
on  this  Order. 

The  Regional  Administrator,  NRC 
Region  m,  may  relax  or  rescind,  in 
writing,  any  of  the  above  conditions 
upon  a  showing  by  the  Licensee.  Mr. 
William  G.  Kimbley,  or  Ms.  Joan 
Kimbley  of  good  cause. 

V 

Any  person  adversely  affected  by  this 
Confirmatory  Order,  other  than  the 
Licensee,  Mr.  William  G.  Kimbley,  and 
Ms.  Joan  Kimbley  may  request  a  hearing 
within  20  days  of  its  issuance.  Any 
request  for  a  hearing  shall  be  submitted 
to  the  Secretary,  U.S.  Nuclear 
Regulatory  Commission,  ATTN:  Chief, 
Docketing  and  Service  Section, 
Washington,  D.C.  20555.  Copies  also 
shall  be  sent  to  the  Director,  Office  of 
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Enforcement,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  D.C.  20555, 
to  the  Assistant  General  Counsel  for 
Hearings  and  Enforcement  at  the  same 
address,  to  the  Regional  Administrator, 
NRC  Region  HI,  801  Warrenville  Road. 
Lisle,  Illinois  60532,  and  to  the 
Licensee.  If  such  a  person  requests  a 
hearing,  that  person  shall  set  forth  with 
particularity  the  manner  in  which  his 
interest  is  adversely  affected  by  this 
Order  and  shall  address  the  criteria  set 
forth  in  10  CFR  2.714(d). 

If  a  hearing  is  requested  by  a  person 
whose  interest  is  adversely  affected,  the 
Commission  will  issue  an  Order 
designating  the  time  and  place  of  any 
hearing.  If  a  hearing  is  held,  the  issue  to 
be  considered  at  such  hearing  shall  be 
whether  this  Confirmatory  Order  should 
be  sustained. 

In  the  absence  of  any  request  for 
hearing,  the  provisions  specified  in 
Section  IV  above  shall  be  final  20  days 
from  the  date  of  this  Order  without 
further  order  or  proceedings. 

This  Order  was  consented  to: 

For  the  Licensee,  William  G.  Kimbley,  and 
Joan  Kimbley 

By:  William  G.  Kimbley, 

Dated:  June  2, 1995. 

By:  Joan  Kimbley. 

Dated:  June  2,  1995. 

For  the  Nuclear  Regulatory  Commission. 

Order  Dated:  June  12. 1995.  Rockville. 
Maryland. 
James  Lieboman, 
Director,  Office  of  Enforcement. 
|FR  Doc.  95-14876  Filed  6-1&-95;  8:45  am] 
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OFFICE  OF  MANAGEMENT  AND 
BUDGET 

National  Infonnation  Infrastructure; 
Draft  Report  on  "Nil  Security:  The 
Federal  Role" 

agency:  Office  of  Management  and 

Budget. 

action:  Notice  of  Availability  and 

Request  for  Comments. 

summary:  The  Nil  Security  Issues 
Forum  of  the  Information  Infrastructure 
Task  Force  (IITF)  has  released  for  public 
comment  a  draft  report,  "Nil  Security: 
The  Federal  Role."  Security  in  the 
National  Information  Infrastructure,  or 
Nil.  consists  of  the  confidentiality, 
integrity,  reliability,  and  availability  of 
information  and  communications 
services.  This  report  is  being  released  in 
order  to  develop  a  consensus  of  the 
appropriate  Federal  role  in  Nil  security 
through  a  public  dialogue.  Sf>ecifically, 
this  report  summarizes  the  Forum's 
findings  concerning  security  needs  in 


the  Nil;  presents  an  analysis  of  the 
institutional,  legal,  and  technical  issues 
surrounding  security  of  the  Nil;  and 
proposes  Federal  actions  to  address 
these  issues. 

DATES:  Comments  must  be  submitted  no 
later  than  September  18, 1995. 
ADDRESSES:  Electronic  copies  of  the  ^^ 
report  may  be  obtained  through  the  IITF 
bulletin  board  at  iitf.doc.gov  through 
both  the  Internet  and  the  World-Wide 
Web.  Dial-up  access  by  modem  is  also 
available  at  202-482-1920.  Modem 
communications  parameters  should  be 
set  at  no  parity,  8  data  bits,  and  one  stop 
(N,  8,  1).  Hard  copies  of  the  report  may 
be  obtained  by  contacting  the 
Information  Policy  and  Technology 
Branch  of  the  Office  of  Management  and 
Budget  at  (202)  395-3785.  Comments 
must  be  submitted  to  the  Office  of 
Management  and  Budget,  NEOB  10236, 
Washington.  DC  20503.  to  the  attention 
of  Virginia  Huth,  or  to 

huth v@al.eop.gov. 

FOR  FURTHER  INFORMAUON  CONTACT: 
Virginia  Huth.  Office  of  Management 
and  Budget.  (202)  395-3785  or 

huth v@a.eop.gov. 

SUPPLEMENTARY  INFORMATION:  To 
articulate  and  implement  the 
Administration's  vision  for  the  National 
Information  Infrastructure  (Nil),  the 
Vice  President  formed  the  Information 
Infrastructure  Task  Force  (UTF),  chaired 
by  Secretary  of  Commerce  Ron  Brown. 
The  Nn  Security  Issues  Forum  was 
established  within  the  IITF  to  address 
the  important  cross-cutting  issue  of 
security  in  the  Nil.  In  addition  to  the 
nTF.  the  President  has  established  the 
U.S.  Advisory  Council  on  the  National 
Information  Infrastructure,  which 
includes  representatives  from  industry, 
labor,  State  and  local  governments,  and 
public  interest  groups. 

Security  is  critical  to  the  development 
and  operation  of  a  viable  National 
Information  Infrastructure.  Without  the 
confidence  that  information  will  go 
where  and  when  it  is  supposed  to  go, 
and  nowhere  else,  the  Nil  will  not  be 
used  to  support  health,  education, 
commerce,  public  services,  and 
advanced  communications  to  the  fullest 
extent. 

To  better  understand  what  will  be 
needed  to  make  the  Nil  adequately 
secure,  the  Nil  Security  Issues  Forum 
and  members  of  the  U.S.  Advisory 
Council  on  the  Nil  held  seven  public 
meetings  with  government  officials  and 
members  of  the  private  and  public 
interest  sectors  to  discuss  the  seciu-ity 
needs  of  the  NIL  In  order  to  continue 
and  expand  this  public  dialogue,  the 
draft  report,  "NU  Security:  The  Federal 
Role."  is  being  issued  for  public 


comment.  Although  members  of  the 

U.S.  Advisory  Council  cosponsored  the 

meetings  and  numerous  representatives 

from  the  private  sector  participated  in 

the  meetings,  this  draft  report  is  solely 

the  product  of  the  Nil  Security  Issues 

Forum,  a  Federal  government 

organization. 

Sally  Katzen, 

Administrator,  Office  of  In  formation  and 

Regulatory  Affairs. 

|FR  Doc.  95-14900  Filed  6-16-95;  8:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[R«l.  No.  IC-21129;  812-«5e21 

First  Trust  Special  Situations  Trust, 
Series  69 

June  12, 1995. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  for 

Exemption  under  the  Investment 

Company  Act  of  1940  (the  "Ad"). 


APPUCANT:  First  Trust  Special  Situations 
Trust,  Series  69. 

RELEVANT  ACT  SECTIONS:  Order  requested 
under  section  6(c)  of  the  Act  that  would 
exempt  applicant  from  section  12(d)(3) 
of  the  Act. 

SUMMARY  OF  APPLICATION:  Applicant 
requests  an  order  on  behalf  of  itself  and 
certain  subsequent  series  (collectively, 
the  "Series")  to  permit  each  Series  to 
invest  up  to  twenty  percent  of  its  total 
assets  in  securities  of  issuers  that 
derived  more  than  fifteen  percent  of 
their  gross  revenues  in  their  most  recent 
fiscal  year  from  securities  related 
activities. 

FILING  DATE:  The  application  was  filed 
on  March  31, 1995  and  amended  on 
June  8,  1995. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on  July 
7, 1995  and  should  be  accompanied  by 
proof  of  service  on  the  applicant,  in  the 
form  of  an  affidavit  or,  for  lawyers,  a 
certificate  of  service.  Hearing  requests 
should  state  the  nature  of  the  writer's 
interest,  the  reason  for  the  request,  and 
the  issues  contested.  Persons  may 
request  notification  of  a  hearing  by 
wrriting  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary.  SEC.  450  5th 
Street.  N.W..  Washington,  D.C.  20549. 


Applicant,  c/o  Nike  Securities.  L.P., 

1001  Warrenville  Road,  Lisle,  Illinois 

60532. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sarah  A.  Buescher,  Staff  Attorney,  at 

(202)  942-0573,  or  Robert  A.  Robertson. 

Branch  Chief,  at  (202)  942-0564 

(Division  of  Investment  Management, 

Office  of  Investment  Company 

Regulation). 

SUPPLEMENTARY  INFORMATION:  The 

following  is  a  summary  of  the 

application.  The  complete  application 

may  be  obtained  for  a  fee  from  the  SEC's 

Public  Reference  Branch. 

Applicant's  Representations 

1.  Nike  Securities.  L.P.  is  applicant's 
depositor  (the  "Sponsor").  Eadi  Series 
will  invest  approximately  20%.  but  in 
no  event  more  than  20.5%.*  of  the  value 
of  its  total  assets  in  each  of  the  five 
lowest  dollar  price  per  share  stocks  of 
the  ten  common  stocks  in  the  Dow  Jones 
Industrial  Average  ("DJIA")  having  the 
highest  dividend  yields  no  more  than 
two  business  days  prior  to  the  States' 
initial  date  of  deposit,  and  hold  those 
stocks  for  approximately  one  year. 

2.  The  DJIA  comprises  30  common 
stocks  chosen  by  the  editors  of  The  Wall 
Street  Journal.  The  DJIA  is  the  property 
of  E)ow  Jones  &  Company.  Inc..  which  is 
not  affiliated  with  any  Series  or  the 
Sponsor  and  does  not  participate  in  any 
way  in  the  creation  of  any  Series  or  the 
selection  of  its  stocks. 

3.  The  securities  deposited  in  each 
Series  will  be  chosen  solely  according  to 
the  formula  described  above,  and  will 
not  necessarily  reflect  the  research 
opinions  or  buy  or  sell 
recommendations  of  the  Sponsor.  The 
Sponsor  is  authorized  to  determine  the 
date  of  deposit,  to  purchase  securities 
for  deposit  in  the  Series,  and  to 
supervise  each  Series'  portfolio.  The 
Sponsor  will  have  no  discretion  as  to 
which  securities  are  purchased. 
Securities  deposited  in  a  Series  may 
include  securities  of  issuers  that  derived 
more  than  fifteen  percent  of  their  gross 
revenues  in  their  most  recent  fiscal  year 
from  securities  related  activities. 

4.  During  the  90-day  period  following 
the  initial  date  of  deposit,  the  Sponsor 
may  deposit  additional  securities  while 
maintaining  to  the  extent  practicable  the 


'  The  Sponsor  will  attempt  to  purchase  equal 
values  of  each  of  the  five  common  stocks  in  a 
Series'  portfolio.  Hovvever,  it  is  more  efTicient  if 
securities  are  purchased  in  100  share  lots  and  50 
share  lots.  As  a  result,  applicant  may  choose  to 
purchase  securities  of  a  securities  related  issuer 
which  represent  over  20%.  but  in  no  event  more 
than  20.5%  percent,  of  a  Series'  assets  on  the  initial 
date  of  deposit  to  the  extent  necessary  to  enable  the 
Sponsor  to  meet  its  purchase  requirements  and  to 
obtain  the  best  price  for  the  securities. 


original  proportionate  relationship 
among  the  number  of  shares  of  each 
stock  in  the  portfolio.  Deposits  made 
after  this  90-day  period  must  replicate 
exactly  (subject  to  certain  limited 
exceptions)  the  proportionate 
relationship  among  the  face  amounts  of 
the  securities  comprising  the  portfolio  at 
the  end  of  the  initial  90-day  period, 
whether  or  not  a  stock  continues  to  be 
among  the  five  lowest  price  per  share 
stocks  of  the  ten  highest  dividend 
yielding  stocks. 

5.  The  Series'  portfolios  will  not  be 
actively  managed.  Sales  of  portfolio 
securities  will  be  made  in  connection 
with  redemptions  of  units  issued  by  a 
Series  and  at  termination  of  the  Series. 
The  Sponsor  has  no  discretion  as  to 
when  securities  will  be  sold  except  that 
it  is  authorized  to  sell  seciuities  in 
extremely  limited  circvunstances,  such 
as  a  public  tender,  merger  or  acquisition 
affecting  the  security,  a  default  in  the 
payment  of  a  declared  dividend  or  other 
outstanding  obligation,  any  action  or 
proceeding  restraining  the  payment  of 
dividends,  any  legal  question  or 
impediment  affecting  the  seciirity,  a 
breach  by  the  issuer  of  a  covenant 
which  would  affect  the  payment  of  a 
dividend,  circumstances  which  would 
impair  the  investment  character  of  the 
security,  a  decrease  in  the  price  of  the 
security  or  other  credit  factors  so  that  in 
the  opinion  of  the  Sponsor,  the 
retention  of  the  securities  would  be 
detrimental  to  the  Series.  The  adverse 
financial  condition  of  an  issuer  will  not 
necessarily  require  the  sale  of  its 
secvirities  from  a  Series'  portfolio. 

Applicant's  Legal  Analysis 

1.  Section  12(d)(3)  of  the  Act.  with 
limited  exceptions,  prohibits  an 
investment  company  from  acquiring  any 
security  issued  by  any  person  who  is  a 
broker,  dealer,  underwriter,  or 
investment  adviser.  Rule  12d3-l  imder 
the  Act  exempts  the  purchase  of 
securities  of  an  issuer  that  derived  more 
than  fifteen  percent  of  its  gross  revenues 
in  its  most  recent  fiscal  year  from 
securities  related  activities,  provided 
that,  among  other  things,  immediately 
after  such  acquisition,  the  acquiring 
company  has  invested  not  more  than 
five  percent  of  the  value  of  its  total 
assets  in  securities  of  the  issuer. 
Notwithstanding  the  above,  rule  12d3- 
1  prohibits  any  registered  investment 
company  from  acquiring  any  security 
issued  by  the  company's  investment 
adviser,  promoter,  or  principal 
underwriter  or  any  affiliated  person  of 
such  investment  adviser,  promoter,  or 
principal  underwriter  that  is  a  securities 
related  business,  with  certain  limited 
exceptions. 


2.  Applicant  requests  an  exemption 
under  section  6(c)  from  section  12(d)(3) 
to  permit  a  Series  to  invest  up  to 
approximately  20%,  but  in  no  event 
more  than  20.5%,  of  the  value  of  its 
total  assets  in  securities  of  an  issuer  that 
derives  more  than  fifteen  percent  of  its 
gross  revenues  from  securities  related 
activities. 

3.  Section  12(d)(3)  was  intended  to 
prevent  investment  companies  from 
exposing  their  assets  to  the 
entrepreneurial  risks  of  securities 
related  businesses,  to  prevent  potential 
conflicts  of  interest,  and  to  eliminate 
certain  reciprocal  practices  between 
investment  companies  and  securities 
related  businesses.  One  potential 
conflict  could  occur  if  an  investment 
company  purchased  securities  or  other 
interests  in  a  broker-dealer  to  reward 
that  broker-dealer  for  selling  fund 
shares,  rather  than  solely  on  investment 
merit.  Applicant  believes  that  this 
concern  does  not  arise  in  connection 
with  its  application  because  neither 
applicant  nor  the  Sponsor  has  discretion 
in  choosing  the  portfolio  securities  or 
amount  piuchased.  The  security  must 
first  be  included  in  the  DJIA,  which  is 
unaffiliated  with  the  Sponsor  and 
applicant,  and  must  also  qualify  as  one 
of  the  five  lowest  dollar  price  per  share 
stocks  of  the  ten  highest  dividend 
yielding  stocks. 

4.  Applicant  also  believes  that  the 
effect  of  a  Series'  purchase  on  the  stock 
of  parents  of  broker-dealers  would  be  de 
minimis.  Applicant  asserts  that  the 
common  stocks  of  securities  related 
issuers  represented  in  the  DJIA  are 
widely  held,  have  active  markets,  and 
that  potential  purchases  by  any  Series 
would  represent  an  insignificant 
amount  of  the  outstanding  common 
stock  and  the  trading  volume  of  any  of 
these  issues.  Accordingly,  applicant 
believes  that  it  is  highly  unlikely  that 
purchases  of  these  securities  by  a  Series 
would  have  any  significant  impact  on 
the  securities'  market  value. 

5.  Another  potential  conflict  of 
interest  could  occur  if  an  investment 
company  directed  the  brokerage  to  a 
broker-dealer  in  which  the  company  has 
invested  to  enhance  the  broker-dealer's 
profitability  or  to  assist  it  during 
financial  difficulty,  even  though  that 
broker-dealer  may  not  offer  the  best 
price  and  execution.  To  preclude  this 
type  of  conflict,  applicant  and  each 
Series  agree,  as  a  condition  of  this 
application,  that  no  comp>any  held  in 
the  portfolio  of  a  Series  nor  any  affiliate 
thereof  will  act  as  a  broker  for  any 
Series  in  the  purchase  or  sale  of  any 
security  for  its  portfoHo.  In  light  of  the 
above,  applicant  believes  that  its 
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proposal  meets  the  section  6(c) 
standards. 

Condition 

Applicant  agrees  that  the  requested 
exemptive  order  may  be  conditioned 
upon  no  company  held  in  the  Series' 
portfolio,  nor  any  affiliate  thereof,  acting 
as  broker  for  any  Series  in  the  purchase 
or  sale  of  any  security  for  the  Series' 
portfolio. 

Far  \he  Commission,  by  the  Division  of 
Investment  Management,  puniiant  to 
delegated  authority. 
Margaret  H.  McFarUnd, 
Deputy  Secretary. 
(FR  Doc.  95-14849  Filed  6-l&-fl5;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Adminiatration 

(Dodwt  No.  96-23;  Notic*  ?] 

Decision  That  Nonconfonning  1992 
Kenworth  T800  Trucits  Are  Eligil}le  for 
Importation 

agency:  National  Highway  Traffic 
Safety  AdministraUon  (NHTSA),  DOT. 
ACTION:  Notice  of  decision  by  NHTSA 
that  nonconforming  1992  Kenworth 
T800  trucks  are  eligible  for  importation. 

SUMMARY:  This  notice  announces  the 
decision  by  NHTSA  that  1992  Kenworth 
T800  trucks  not  originally  manufactured 
to  comply  with  all  applicable  Federal 
motor  vehicle  safety  standards  are 
eligible  for  importation  into  the  United 
States  because  they  are  substantially 
similar  to  a  vehicle  originally 
manufactured  for  importation  into  and 
sale  in  the  United  States  and  certified  by 
its  manufacturer  as  complying  with  the 
safety  standards  (the  U.S.-certified 
version  of  the  1992  Kenworth  T800), 
and  they  are  capable  of  being  readily 
altered  to  conform  to  the  standards. 
DATE:  This  decision  is  effective  June  19, 
1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
George  Entwistle,  Office  of  Vehicle 
Safety  Compliance.  NHTSA  (202-366- 
5306). 
SUPPI.EMENTARY  INFORMATION: 

Background 

Under  49  U.S.C.  30141(a)(1)(A) 
(formerly  section  108(c)(3)(A)(i)  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (the  Act)),  a  motor  vehicle 
that  was  not  originally  manufactured  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards  shall  be  refused 
admission  into  the  United  States  unless 


NHTSA  has  decided  that  the  motor 
vehicle  is  substantially  similar  to  a 
motor  vehicle  originally  manufactured 
for  importation  into  and  sale  in  the 
United  States,  certified  under  49  U.S.C. 
30115  (formeriy  section  114  of  the  Act), 
and  of  the  same  model  year  as  the 
model  of  the  motor  vehicle  to  be 
compared,  and  is  capable  of  being 
readily  altered  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  part  592.  As 
specified  in  49  CFR  593.7,  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  therclose  of  the  comment  period, 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 
Register. 

G&K  Automotive  Conversion,  Inc.  of 
Santa  Ana,  California  (Registered 
Importer  R-90-007)  petitioned  NHTSA 
to  decide  whether  1992  Kdnworth  T800 
trucks  are  eUgible  for  importation  into 
the  United  States.  NHTSA  published 
notice  of  the  petition  on  April  7, 1995 
(60  FR  17846)  to  afford  an  opportunity 
for  public  comment.  The  reader  is 
referred  to  that  notice  for  a  thorough 
description  of  the  petition.  No 
comments  were  received  in  response  to 
the  notice.  Based  on  its  review  of  the 
information  submitted  by  the^ petitioner, 
NHTSA  has  decided  to  grant  the 
petition. 

Vehicle  Eligibility  Number  for  Subject 
Vehicles 

The  importer  of  a  vehicle  admissible 
under  any  final  decision  must  indicate 
on  the  form  HS-7  accompanying  entry 
the  appropriate  vehicle  eligibility 
number  indicating  that  the  vehicle  is 
eligible  for  entry.  VSP-115  is  the 
•vehicle  eligibility  number  assigned  to 
vehicles  admissible  under  this  decision. 

Final  Determination 

Accordingly,  on  the  basis  of  the 
foregoing.  NHTSA  hereby  decides  that  a 
1992  Kenworth  T800  truck  not 
originally  manufactiu^  to  comply  with 
all  applicable  Federal  motor  vehicle 
safety  standards  is  substantially  similar 
to  a  1992  Kenworth  T800  truck 
originally  manufactured  for  importation 
into  and  sale  in  the  United  States  and 
certified  under  49  U.S.C.  30115,  and  is 
capable  of  being  readily  altered  to 


conform  to  all  applicable  Federal  motor 
vehicle  safety  standards. 

Authority:  491I.S.C  30141(a)(1)(A)  and 
(b)(1);  49  CFR  593.8:  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on:  June  14,  1995. 
Marilynne  Jacobs, 

Dmctor.  Office  of  Vehicle  Safety  Compliance. 
(FR  Doc.  95-14903  Filed  6-16-95;  8:45  am] 

MLUNO  COOC  MIO-SS-M 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

Implementation  of  Automated  Export 
System 

AGENCY:  U.S.  Customs  Service. 
Department  of  the  Treasury. 
ACTION:  Notice  of  Implementation  of 
Phase  I  of  the  Automated  Export  System 
(AES). 

SUMMARY:  This  notice  announces  that 
begiiming  on  July  3, 1995,  the  U.S. 
Customs  Service  with  the  assistance  of 
the  Bureau  of  the  Census  will 
implement  the  first  phase  of  AES  and 
also  announces  to  the  public  where  the 
AES  system  will  be  implemented. 
BACKGROUND:  AES  will  ultimately 
provide  a  single  electronic  gateway  at 
Customs  through  which  the  exporting 
community  can  report  and  receive  all 
information  required  by  U.S. 
government  agencies  involved  with 
export  administration.  AES  will  create  a 
"one-stop"  environment  for  the  trade 
commimity  to  file  export  information.  It 
will  substantially  reduce  paperwork  and 
eliminate  duplicate  reporting 
requirements  resulting  in  decreased 
respondent  burden.  AES  will  facilitate 
export  trade,  and  improve  customer 
service,  trade  statistics,  and  outbound 
enforcement. 

Phase  I  of  AES  is  for  vessel  shipments 
only  and  only  for  voluntary 
participants.  Additional  implementation 
phases.of  AES  will  be  announced  in 
futiu«  notices. 

Phase  I  of  AES  will  be  implemented 
in  the  ports  of  Baltimore,  Maryland; 
Norfolk,  Virginia;  Charleston,  South 
Carolina;  Houston,  Texas  (including 
Galveston  and  Texas  City);  and  Los 
Angeles-Long  Beach,  California. 
SECTORS  AFFECTED:  Parties  that  may 
volunteer  to  participate  in  Phase  I  of 
AES  include;  exporters,  freight 
forwarders,  carriers,  customhouse 
brokers,  port  authorities,  and  service 
bureaus. 

RESPONSIBILITIES  OF  PARTiaPANTS: 
Exporters,  or  their  agents,  will  be 
responsible  for  providing  primary 
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commodity  related  data,  while  carriers 
will  be  responsible  for  providing 
primary  transportation  related  data. 
These  two  segments  of  AES  data, 
commodity  and  transportation,  provide 
the  details  needed  to  complete  the 
export  transaction  reporting 
requirements. 

During  the  initial  implementation  of 
Phase  I  of  AES,  exporters,  or  their 
agents,  and  carriers  will  be  required  to 
continue  to  report  export  informatiofi 
under  current  regulatory  requirements 
using  the  Shipper's  Export  Declaration 
or  the  Automated  Export  Reporting 
Program  in  addition  to  reporting  export 
information  to  AES.  This  dual  reporting 
period  for  AES  participants  is  not 
expected  to  last  past  December  31,  1995. 
The  length  of  the  dual  reporting  period 
may  be  adjusted  pending  the  outcome  of 
the  evaluation  of  Phase  I  of  AES.  The 
dual  reporting  requirement  only  applies 
to  the  export  activities  of  the  voluntary 
participants  within  the  above  specified 
ports.  Following  this  dual  reporting 
period,  AES  will  be  extended  to  other 
vessel  ports  to  be  announced. 

DATA  CONTROLS:  Certain  data  contained 
in  AES  will  fall  under  the  purview  of 
the  Freedom  of  Information  Act  as  well 
as  the  Privacy  Act. 

CONTACTS:  For  information  regarding 
AES,  please  contact  the  AES 
Development  Team  at  (202)  927-0280  or 
your  local  Customs  Client 
Representative.  To  obtain  reference  or 
background  material,  please  call  the 
AES  MarketFax  at  (202)  927-3555. 
extension  100-main  menu.  To  obtain 
information  about  AES  from  a  specified 
port  location,  please  call  the  following 
listed  phone  numbers: 

Baltimore (410)  962-4483 

Norfolk  (804)  543-2033 

Charleston  (803)881-4312 

Houston  (via  Galveston 

Office)  (409)  766-3624 

Los  Angeles-Long  Beach  (310)  514-6015 


Dated:  June  13.  1995. 
Ray  Mackin, 

Acting  Director.  AES  Development  Team. 
IFR  Doc  95-14829  Filed  6-16-95;  8:45  am) 

BILUNG  CODE  4820-02-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Information  Collections  Under  OMB 
Review 

AGENCY:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 

ACTION:  Notice. 

The  Veterans  Benefits  Administration 
(VBA),  Department  of  Veterans  Affairs, 
has  submitted  to  OMB  the  following 
proposals  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  This  ddcument  lists  the 
following  information:  (1)  the  title  of  the 
information  collection,  and  the 
Department  form  number;  (2)  a 
description  of  the  need  and  its  use;  (3) 
who  wrill  be  required  or  asked  to 
respond;  (4)  an  estimate  of  the  total 
annual  reporting  hours,  and 
recordkeeping  burden;  (5)  the  estimated 
average  burden  hours  per  respondent; 
(6)  the  frequency  of  response;  and  (7)  an 
estimated  number  of  respondents. 

ADDRESSES:  Copies  of  the  proposed 
information  collection  and  supporting 
documents  may  be  obtained  from  Trish 
Fineran,  Veterans  Benefits 
Administration  (20M30),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW..  Washington,  DC  20420.  (202)  273- 
6886. 

Comments  and  recommendations 
concerning  the  proposed  information 
collections  should  be  directed  to  VA's 
OMB  Desk  Officer.  Allison  Eydt.  OMB 
Human  Resources  and  Housing  Branch, 
New  Executive  Office  Building,  Room 
10235,  Washington,  DC  20503  (202) 
395-4650.  DO  NOT  send  requests  for 
benefits  to  this  address. 


DATES:  Comments  on  the  information 
collections  should  be  directed  to  the 
OMB  Desk  Officer  on  or  before  July  19. 
1995. 

Dated:  June  9. 1995. 

By  direction  of  the  Secretary. 
Donald  L.  Neilson. 
Director.  Information  Management  Service. 

Extension  of  a  Currently  Approved 
Collection 

1.  Federal  Fiduciary's  Account,  VA 
Form  27-4706b. 

2.  The  form  is  used  by  Federal 
fiduciaries  who  are  required  to  accoimt 
to  VA  for  benefits  paid  to  them  on 
behalf  of  a  beneficiary  rated 
incompetent  or  under  legal  disability. 
The  accounting  information  is  used  by 
Veterans  Benefits  Administration  to 
complete  account  audits. 

3.  Individuals  or  households — 
Business  or  other  for  profit — Not-for- 
profit  institutions — Federal 
Government — State,  Local  or  Tribal 
Government. 

4.  4,370  hours. 

5.  30  minutes. 

6.  Annually. 

7.  8,740  respondents. 

Extension  of  a  Currently  Approved 
Collection 

1.  Fiduciary's  Agreement,  VA  Form 
27-4703. 

2.  The  form  outlines  the 
responsibilities  of  the  fiduciary  with 
respect  to  the  use  of  VA  funds.  When 
completed  by  Veterans  Benefits 
Administration  and  signed  by  the 
Federal  fiduciary,  it  constitutes  a  legalh 
binding  contract. 

3.  Individuals  or  households — 
Business  or  other  for-profit — Not-for- 
profit  institutions — Federal 
Government — State,  Local  or  Tribal 
Government. 

4.  1,390  hours. 

5.  5  minutes. 

6.  One-time. 

7.  16,676  respondents. 

(FR  Doc.  95-14854  Filed  6-16-95;  8:45  am) 
BiLUNO  COM  tSM-OI-M 
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EQUAL  EMPLOYMENT  OPPORTUMfTV 
COMMISSION 

"FEDERAL  REGISTER"  CfTATWN  OF     • 
PREVIOUS  ANNOUNCEMENT:  60  Fed.  Reg. 
30682  June  9.  1995. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE  OF 
MEETING:  2:00  P.M.  (Eastern  Time)  Jxine 
20,  1995. 

CHANGE  IN  THE  MEETING: 

Closed  Session 

The  closed  session  of  the  meeting  has  been 
cancelled. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Frances  M.  Hart,  Executive  Officer  on 
(202) 663-4070. 

Dated:  June  15, 1995. 
Frances  M.  Hart, 

Executive  Officer,  Executive  Secretariat. 
|FR  Doc.  95-15026  Filed  6-15-95;  11:33  am) 

BtLUNOCOOE  STKMM-M 

DEPARTMENT  OF  JUSTICE 

UNITED  STATES  PAROLE  COMMISSION 

DATE  AND  TIME:  Tuesday.  June  27, 1995, 

2:00  p.m. 

PLACE:  10220  North  Executive  Hills 

Blvd..  North  Pointe  Tower,  Suite  700, 

Kansas  City.  Missouri  64153. 

STATUS:  Closed  meeting. 

MATTERS  CONSIDERED: 

The  following  matters  will  be  considered 
during  the  closed  (Kirtion  of  the 
Commission's  Business  Meeting: 

(1)  Appeals  to  the  Commission  involving 
approximately  19  cases  decided  by  the 
National  Commissioners  pursuant  to  a 
reference  under  28  CFR  2.27.  These  cases 
were  originally  heard  by  an  examiner  panel 
wherein  inmates  of  Federal  prisons  have 
applied  for  p>arole  or  are  contesting 
revocation  of  p)aroie  or  mandatory  release. 

(2)  Adoption  of  the  Witness  Security 
Manual. 

AGENCY  contact:  Tom  Kowralski,  Case 
Operations,  United  States  Parole 
Commission.  (301)  492-5962. 

Dated:  June  14, 1995. 
Michael  A.  Stover, 

General  Counsel.  U.S.  Parole  Commission. 
IFR  Doc.  95-15091  Filed  6-15-95;  3:26  pm) 

BILUNO  COOC  4410-01-M 


DEPARTMENT  OF  JUSTICE 

UNITED  STATES  PAROLE  COMMISSION 

TIME  AND  DATE:  9  a.m..  Wednesday,  June 

28, 1995. 

PLACE:  10220  North  Executive  Hills 

Blvd.,  North  Pointe  Tower,  Suite  700, 

Kansas  City,  Missouri  64153. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

The  following  matters  have  been  placed  on 
the  agenda  for  the  open  Parole  Commission 
meeting: 

1.  Approval  of  minutes  of  previous 
Commission  meeting. 
•  2.  Reports  from  the  Chairman, 
Commissioners,  Legal,  Chief  of  Staff,  Case 
Operations,  and  Administrative  Sections. 

3.  Proposal  for  Change  in  Regulation. 
Chapter  Two.  Subchapter  B,  Section  212 
Assault. 

4.  Discussion  on  the  Realignment  of  states. 

5.  Discussion  on  Commissioners  Serving  as 
Hearing  Examiners. 

6.  ProfK>sal  for  Parole  Date  Advancement 
for  Substance  Abuse  Program  Completion. 

7.  ProfKJsal  for  Revising  the  Fraud 
Guidelines. 

8.  Proposal  for  Revising  the  Salient  Factor 
Score. 

AGENCY  CONTACT:  Tom  Kowalski.  Case 
Operations.  United  States  Parole 
Commission,  (301)  492-5962. 

Dated:  June  14, 1995. 
Michael  A.  Stover, 

General  Counsel,  U.S.  Parole  Commission. 
IFR  Doc.  95-15090  Filed  6-15-95;  3:26  pm] 

BILLMO  CODE  4410-01-M 

LEGAL  SERVICES  CORPORATION 
BOARD  OF  DIRECTORS  MEETING  NOTICE 
TIME  AND  DATE:  The  Legal  Services 
Corporation  Board  of  Directors  will 
meet  on  Jime  24-25,  1995.  The  meeting 
will  commence  at  1  p.m.  on  Jime  24, 
and  at  9  a.m.  on  Jime  25. 
PLACE:  Legal  Services  Corporation,  750 
1st  Street,  NE.,  Board  Room,  11th  Floor, 
Washington,  DC  20002,  (202J  336-8800. 
STATUS  OF  MEETING:  Open,  except  that  a 
portion  of  the  meeting  may  be  closed 
pursuant  to  a  unanimous  vote  of  the 
Board  of  Directors  to  hold  an  executive 
session.  At  the  closed  session,  in 
accordance  with  the  aforementioned 
vote,  the  Board  may  discuss  matters 
related  to  internal  personnel  policies.  In 
addition,  the  Board  may  hear  and 
consider  the  General  Coimsel's  report 
on  litigation  in  which  the  Corporation  is 
or  may  become  a  party.  Finally,  the 
Board  may  be  briefed  by  the  Inspector 
General  on  Office  of  the  Inspector 


General  Activities.*  The  closing  will  be 
authorized  by  the  relevant  sections  of 
the  Government  in  the  Sunshine  Act  (5 
U.S.C.  Section  552b(c)(2)  and  (10)),  and 
the  corresponding  regulation  of  the 
Legal  Services  Corporation  (45  C.F.R. 
Section  1622.5  (a)  and  (h)).  The  closing 
will  be  certified  by  the  Corporation's 
General  Counsel  as  authorized  by  the 
above-cited  provisions  of  law.  A  copy  of 
the  General  Counsel's  certification  will 
be  posted  for  public  inspection  at  the 
Corporation's  headquarters,  located  at 
750  First  Street,  NE.,  Washington.  DC 
20002,  in  its  eleventh  floor  reception 
area,  and  will  otherwise  be  available 
upon  request. 

MATTERS  TO  BE  CONSIDERED: 

Open  Session 

1.  Approval  of  Agenda. 

2.  Announcement  of  Approval,  By 
Notational  Vote,  of  the  Management  Report 
Prepared  in  Response  to  the  Inspector 
General's  Semiannual  Ref>ort  for  the  Period 
Ending  March  31, 1995. 

3.  Approval  of  Minutes  of  May  12-13, 1995 
Meeting. 

4.  Approval  of  Minutes  of  April  28, 1995 
Meeting. 

5.  Approval  of  Minutes  of  May  12, 1995  Ad 
Hoc  Structure  on  Governance  Conunittee 
Meeting. 

6.  Approval  of  Minutes  of  May  12. 1995 
Executive  Session. 

7.  Approval  of  Minutes  of  April  28,  1995 
Executive  Session. 

8.  Chairman's  and  Members'  Reports. 

9.  Consider  and  Act  on  Proposed 
Resolution  Authorizing  the  Corporation 
President  to  Serve  as  a  Temporary 
Administrator  of  the  Duke  Estate. 

10.  President's  Report  on  Status  of 
Appropriations  and  Authorization 
Proceedings. 

11.  Report  and  Discussion  of  Planning  for 
the  Future  of  Legal  Services. 

12.  Inspector  General's  Report. 

13.  Consider  and  Act  on  Finance 
Conunittee  Report. 

14.  Report  on  Allocation  of  1995 
Contingency  Funds. 

15.  Public  Comment. 

16.  Consider  and  Act  on  Proposed 
Resolution  Regarding  Structiu^  of  Legal 
Services  Delivery  System. 

17.  Consider  and  Act  on  Proposed 
Resolution  Regarding  Competitive  Grants 
Making. 

18.  Consider  and  Act  on  Proposed 
Resolution  Regarding  Grantee  Timekeeping 
Requirements. 


>  Brierings  do  not  constitute  "meetings"  as 
defined  by  the  Government  in  the  Sunshine  Act. 
Notice  of  this  brieHng  is  l>eing  provided  solely  as 
a  courtesy  to  the  public. 
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19.  Consider  and  Act  on  Proposed 
Resolution  Regarding  Class  Action  Litigation. 

20.  Consider  and  Act  on  Proposed 
Resolution  Regarding  Cases  Involving  Drug- 
Related  Evictions. 

Qosed  Session 

21.  Discussion  of  Issues  Relating  to  Internal 
Personnel  Policies. 

22.  Briefing  of  Board  by  the  Inspector 
General  on  Office  of  the  Inspector  General 
Activities. 

23.  Consider  and  Act  on  the  General 
Counsel's  Report  on  Litigation. 

Open  Session  (Resumed) 

24.  Consider  and  Act  on  Other  Business. 

CONTACT  PERSON  FOR  INFORMATION: 
Patricia  Batie.  (202)  336-8800. 

Upon  request,  meeting  notices  will  be 
made  available  in  alternate  formats  to 
accommodate  visual  and  hearing 
impairments. 

Individuals  who  have  a  disability  and 
need  an  accommodation  to  attend  the 
meeting  may  notify  Patricia  Batie  at 
(202)  336-8800. 

Dated  Issued:  June  15. 1995. 
Patricia  D.  Batie, 

Corporate  Secretary. 

[FR  Doc.  95-15080  Filed  6-15-95;  2:31  pm) 

MLUNQ  COOE  70S0-01-M 

LEGAL  SERVICES  CORPORATION 

BOARD  OF  DIRECTORS  FINANCE  COMMITTEE 

MEETING  NOTICE 

TIME  AND  DATE:  The  Legal  Services 

Corporation  Board  of  Directors  Finance 

Committee  (formerly  referred  to  as  the 

"Audit  and  Appropriations 

Committee")  will  meet  on  June  23, 

1995.  The  meeting  will  commence  at 

3:00  p.m. 

PLACE:  Legal  Services  Corporation,  750 

1st  Street.  N.E..  the  Board  Room, 

Washington.  D.C.  20002,  (202)  336- 

8800. 

STATUS  OF  MEETING:  Open. 

MATTERS  TO  BE  CONSIDERED: 

Open  Session 

1.  Approval  of  Agenda. 

2.  Approval  of  Minutes  of  May  12, 1995 
Meeting. 

3.  Consideration  and  Review  of  Budget  and 
Expenses  for  the  Period  Ending  May  31. 
1995. 

4.  Consider  and  Act  on  Proposed  Revisions 
to  the  Corporation's  Fiscal  Year  1995 
Consolidated  Operating  Budget. 

5.  Consider  and  Act  on  Other  Business. 

CONTACT  PERSON  FOR  INFORMATION: 
Patricia  Batie,  (202)  336-8800. 

Upon  request,  meeting  notices  will  be 
made  available  in  alternate  formats  to 
accommodate  visual  and  hearing 
impairments. 

Individuals  who  have  a  disability  and 
need  an  accommodation  to  attend  the 


meeting  may  notify  Patricia  Batie  at 
(202)  336-8800. 

Date  issued:  June  15, 1995. 
Patricia  D.  Batie, 
Corporate  Secretary. 
(FR  Doc.  95-15081  Filed  6-15-«5;  2:31  pm) 

aiUJNO  COM  7080-01-M 

Nuclear  Regulatory  Conunission 

DATE:  Thursday,  June  22, 1995. 

PLACE:  Commissioners'  Conference 
Room,  11555  Rockville  Pike.  Rockville, 
Maryland.* 

STATUS:  Public. 

MATTERS  TO  BE  CONSIOERED: 
-Thursday,  June  22 

9:00  a.m. 
Briefing  on  Results  of  Senior  Management 

Review  of  Operating  Reactors,  Fuel 

Facilities,  and  Related  Activities  (Public 

Meeting) 
(Contact:  Victor  McCree,  301-415-1711) 
10:30  a.m. 
Affirmation/Discussion  and  Vote  (Public 

Meeting) 
(Please  Note:  These  items  will  be  affirmed 

immediately  following  the  conclusion  of 

the  preceding  meeting.) 

a.  Final  Rule  on  "Clarification  of. 
Decommissioning  Funding  Assurance 
Requirements"  (Tentative) 

b.  Final  Rule  Revising  10  CFR  Part  110, 
Import  and  Export  of  Radioactive  Waste 
(Tentative) 

c.  Georgia  Power  Company's  Motion  for 
Order  Preserving  the  Licensing  Board's 
Jurisdiction  (Docket  Nos.  50-424-OLA- 
3.  50-425-OLA-3)  (Tentative) 

d.  Final  Rulemaking  Package  for  10  CFR 
50.36,  "Technical  Specifications" 
(Tentative) 

(Contact:  Andrew  Bates,  301-415-1963) 
Note:  Affirmation  sessions  are  initially 
scheduled  and  announced  to  the  public  on  a 
time-reserved  basis.  Supplementary  notice  is 
provided  in  accordance  with  the  Sunshine 
Act  as  specific  items  are  identified  and  added 
to  the  meeting  agenda.  If  there  is  no  sp)ecific 
subject  listed  for  affirmation,  this  means  that 
no  item  has  as  yet  been  identified  as 
requiring  any  Commission  vote  on  this  date. 

The  schedule  for  Commission 
meetings  is  subject  to  change  on  short 
notice.  To  verify  the  status  of  meetings 
call  (recording)— (301)  415-1292. 

CONTACT  PERSON  FOR  MORE  INFORMATION 
Bill  Hill,  (301)  415-1661. 

Dated:  Jime  14, 1995. 
William  M.  HiU.  Jr., 

SECY  Tracking  Officer,  Office  of  the 

Secretary. 

[FR  Doc.  9S-15046  Filed  6-15-95;  2:29  pm] 

BIUMQCOOC  79MMI1-M 


TENNESSEE  VALLEY  AUTHORITY 

(Meeting  No.  1477) 

TIME  AND  DATE:  9  a.m.  (EDT),  June  21. 
1995. 

PLACE:  TVA  West  Tower  Plaza, 
Conference  Room  404, 400  West 
Summit  Hill  Drive,  Knoxville. 
Tennessee. 

STATUS:  Open. 

Agenda 

Approval  of  minutes  of  meeting  held  on 
.  May  24. 1995. 

Action  Items 

New  Business, 
C — Energy 

Cl.  Supplements  to  Watts  Bar  Nuclear 
Plant  labor  and  services  contracts  as  follows: 
Contract  No.  91NNP-44970C  with  Raytheon 
Constructors,  Inc.;  Contract  No.  TV-82466V 
with  Raytheon  Engineers  and  Constructors. 
Inc.,  Ebasco  Division;  Contract  Nos.  TV- 
85775V  and  TV-73035A  with  Stone  & 
Webster  Engineering  Corpwration;  Contract 
No.  TV-85432V  with  Pertormance  Controls 
Company;  Contract  No.  TV-86567V  with 
United  Energy  Services  Corporation;  Contraci 
No.  TV-83455V  with  General  Physics 
Corporation;  Contract  No.  TV-83216V  with 
BCP  Technical  Services,  Inc.,  and  Contract 
No.  TV-92003V  with  Cataract  Incorporated. 

C2.  Contract  with  NPS  Energy  Services, 
Inc..  for  modifications  and  supplemental 
maintenance  support  services  for  Fossil  and 
Hydro  Power,  subject  to  final  negotiations 
and  review  prior  to  execution. 

C3.  Supplement  to  Contract  No.  TV- 
87640V  with  GDI  Corporation  to  provide 
temporary  professional  and  technical  support 
services  to  the  Fossil  and  Hydro  Power  staff 
on  an  as-needed  basis. 

E — Real  Property 

El.  Public  auction  of  Bowling  Green  Steam 
Plant  Railroad  right-of-way  (Tract  Nos. 
BGST-1.  2KTSP-1C,  -ID.  -IE,  -IF,  -IG. 
-IH,  -II.  -IJ.  and  -IK).  located  in  Warren 
County.  Kentucky. 

E2.  Public  auction  of  Tupelo,  Mississippi, 
Customer  Service  Center  property  (Tract  Nos 
XTPCSC-3  and  -4),  located  in  Lee  County, 
Mississippi. 

E3.  Grant  of  permanent  easement  to  The 
McCrory  Company.  Shiloh  Falls 
Development,  for  a  conmiunity  golf  course 
development  and  acquisition  of  2.47  acres  of 
land  and  a  conservation  easement  (Sale  Tract 
No.  XPR-445RE;  Acquisition  Tract  No.  PR- 
2354),  located  on  Pickwick  Lake,  Hardin 
County,  Tennessee. 

E4.  Sufferance  Agreement  with  Mr.  and 
Mrs.  Kenneth  Wright  affecting  0.007  acre  of 
Boone  Lake  land  in  Washington  County. 
Tennessee  (Tract  No.  BR-69F).  This 
agreement  would  allow  a  private  residence  to 
remain  in  its  present  location  below  the 
1390-foot  contour  so  long  as  it  is  not 
enlarged,  extended,  or  otherwise  altered. 

F — Unclassified 

Fl.  Filing  of  condensation  cases. 
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Information  Items 

1.  Modifications  to  TVA's  Transmission 
Service  Guidelines  and  delegation  of 
authority  to  make  additional  modifications  to 
the  guidelines. 

FOR  MORE  INFORMATION:  Please  call  TVA 
Public  Relations  at  (615)  632-6000, 
Knoxville,  Tennessee.  Information  is 
also  available  at  TVA's  Washington 
Office (202)  898-2999. 

Dated:  )une  14, 1995. 
Edward  S.  Christenbury. 
General  Counsel  and  Secretary. 
|FR  Doc.  95-15025  Filed  6-15-95;  11:32  am) 
BiLUNG  cooe  S12O-0a-M 


Monday 
June  19,  1995 


QU 


7        S 
S         S 


Part  II 


Department  of 
Health  and  Human 
Services       

Administration  for  Children  and  Families 

Developmental  Disabilities;  Availability  of 
Financial  Assistance  for  Projects  of 
National  Significance  for  Fiscal  Year 
1995;  Notice 
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DEPARTMEMT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Cttildren  and 
FamillM 

(Piogi'sm  AfMWunewiMnt  No.  93631-96-02) 

Omoiopfnental  Disabilities:  Availability 
of  Rnancial  Assistance  for  Projocts  of 
National  Significanco  for  Racai  Year 
1996 

AQENCY:  Administration  on 
Developmental  Disabilities  (ADD), 
Administration  for  Children  and 
Families  (ACF). 

ACTION:  Announcement  of  availability  of 
financial  assistance  for  Projects  of 
National  Significance  for  fiscal  year 
1995. 

SUMMARY:  The  Administration  on 
Developmental  Disabilities, 
Administration  for  Children  and 
Families,  announces  that  applications 
are  being  accepted  for  funding  of  Fiscal 
Year  1995  Projects  of  National 
Simificance. 

This  program  aimoimcement  consists 
of  five  parts.  Part  I,  the  Introduction, 
discusses  the  goals  and  objectives  of 
ACF  and  ADD.  Part  n  provides  the 
necessary  bacl^ground  information  on 
ADD  for  applicants.  Part  III  describes 
the  review  process.  Part  IV  describes  the 
priorities  under  which  ADD  solicits 
applications  for  Fiscal  Year  1995 
funding  of  projects.  Part  V  describes  in 
detail  how  to  prepare  and  submit  an 
application.  All  of  the  forms  and 
instructions  necessary  to  submit  an 
application  are  published  as  part  of  this 
annoimcement  following  Part  V. 

No  separate  appUcation  kit  is  either 
necessary  or  available  for  submitting  an 
application.  If  you  have  a  copy  of  this 
annoimcement,  you  have  all  the 
information  and  forms  required  to 
submit  an  application. 

Grants  will  be  awarded  under  this 
program  announcement  subject  to  the 
availabihty  of  funds  for  support  of  these 
activities. 

DATES:  The  closing  date  for  submittal  of 
applications  under  this  aimouncement 
is  August  3,  1995. 

ADDRESSES:  Applications  should  be 
mailed  to:  Dep^tment  of  Health  and 
Himaan  Services,  ACF/Division  of 
Discretionary  Grants.  Sixth  Floor.  370 
L'Enfant  Promenade  SW,  Washington, 
DC  20447,  Attn:  93.631  ADD— Projects 
of  National  Significance. 

Hand-delivered  applications  are 
accepted  during  the  normal  working 
hours  of  8  a.m.  to  4:30  p.m., Monday 
through  Friday,  on  or  prior  to  the 
established  closing  date  at: 
Administration  for  Children  and 


Families,  Division  of  Discretionary 
Grants,  6th  Floor  OFM/DDG,  901  D 
Street.  SW.  Washington.  DC  20447. 
FOR  FURTHER  INFORMATION  CONTACT: 
Adele  Gorelick.  Program  Development 
Division,  Administration  on 
Developmental  Disabilities,  (202)  690- 
5982. 

SUPPtEHKNTARY  INFORMATION: 

Part  I.  IntroductioD 

A.  Goals  of  the  Administration  on 
Developmental  Disabilities 

The  Administration  on 
Developmental  Disabilities  (ADD)  is 
located  within  the  Administration  for 
Children  and  Families  (ACF), 
Department  of  Health  and  Hiunan 
Services  (DHHS).  Although  different 
from  the  other  ACF  program 
administrations  in  the  specific 
populations  it  serves,  ADD  shares  a 
common  set  of  goals  that  promote  the 
economic  and  social  well-being  of 
families,  children,  individuals  and 
communities.  Through  national 
leadership,  ACF  and  ADD  envision: 

•  Families  and  individuals 
empowered  to  increase  their  own 
economic  independence  and 
productivity; 

•  Strong,  healthy,  supportive 
communities  having  a  positive  impact 
on  the  quality  of  life  and  the 
development  of  children; 

•  Partnerships  with  individuals, 
front-line  service  providers, 
communities,  States  and  Congress  that 
enable  solutions  which  transcend 
traditional  agency  boimdaries; 

•  Services  planned  and  integrated  to 
improve  client  access;  and 

•  A  strong  commitment  to  working 
with  Native  Americans,  persons  with 
developmental  disabilities,  refugees  and 
migrants  to  address  their  needs, 
strengths  and  abilities. 

•  A  community-based  approach  that 
recognizes  and  expands  on  the 
resources  and  benefits  of  diversity. 
Emphasis  on  these  goals  and  progress 
toward  them  will  help  more 
individuals,  including  people  with 
developmental  disabilities,  to  live 
productive  and  independent  lives 
integrated  into  their  communities.  The 
F*rojects  of  National  Significance 
Program  is  one  means  through  which 
ADD  promotes  the  achievement  of  these 
goals. 

B.  Purpose  of  the  Administration  on 
Developmental  Disabilities 

The  Administration  on 
Developmental  Disabilities  (ADD)  is  the 
lead  agency  within  ACF  and  DHHS 
responsible  for  plaiming  and 
administering  programs  which  promote 


the  self-sufficiency  and  protect  the 
rights  of  persons  with  developmental 
disabilities. 

The  Developmental  Disabilities 
Assistance  and  Bill  of  Rights  Act  (42 
U.S.C.  6000,  et  seq.)  (the  Act)  supports 
and  provides  assistance  to  States  and 
public  and  private  nonprofit  agencies 
and  organizations  to  assure  that 
individuals  with  developmental 
disabilities  and  their  families  participate 
in  the  design  of  and  have  access  to 
culturally  competent  services,  supports, 
and  other  assistance  and  opportunities 
that  promote  independence, 
productivity  and  integration  and 
inclusion  into  the  community. 

The  Act  points  out  that: 

•  Disability  is  a  natural  part  of  the 
human  experience  that  does  not 
diminish  the  right  of  individuals  with 
developmental  disabilities  to  enjoy  the 
opportunity  for  independence, 
productivity  and  inclusion  into  the 
conununity; 

•  Individuals  whose  disabilities  occiu- 
during  their  developmental  period 
frequently  have  severe  disabilities  that 
are  likely  to  continue  indefinitely; 

•  Individuals  with  developmental 
disabilities  often  require  lifelong 
specialized  services  and  eissistance, 
provided  in  a  coordinated  and 
culturally  competent  manner  by  many 
agencies,  professionals,  advocates, 
commimity  representatives,  and  others 
to  eliminate  barriers  and  to  meet  the 
needs  of  such  individuals  and  their 
families;  The  Act  further  finds  that: 

•  Individuals  with  developmental 
disabilities,  including  those  with  the 
most  severe  developmental  disabilities, 
are  capable  of  achieving  independence, 
productivity,  and  integration  and 
inclusion  into  the  community,  and  often 
require  the  provision  of  services, 
supports  and  other  assistance  to  achieve 
such; 

•  Individuals  with  developmental 
disabilities  have  competencies, 
capabilities  and  personal  goals  that 
should  be  recognized,  supported,  and 
encouraged,  and  any  assistance  to  such 
individuals  should  be  provided  in  an 
individualized  manner,  consistent  with 
the  unique  strengths,  resources, 
priorities,  concerns,  abilities,  and 
capabilities  of  the  individual; 

•  Individuals  with  developmental 
disabilities  and  their  families  are  the 
primary  decision  makers  regarding  the 
services  and  supports  such  individuals 
and  their  families  receive;  and  play 
decision  making  roles  in  policies  and 
programs  that  affect  the  lives  of  such 
individuals  and  their  families;  and 

•  It  is  in  the  nation's  interest  for 
people  with  developmental  disabilities 
to  be  employed,  and  to  live 


conventional  and  independent  lives  as  a 
part  of  families  and  communities. 

•  Toward  these  ends,  ADD  seeks  to 
enhance  the  capabilities  of  families  in 
assisting  people  with  developmental 
disabilities  to  achieve  their  maximum 
potential  to  support  the  increasing 
ability  of  people  with  developmental 
disabilities  to  exercise  greater  choice 
and  self-determination;  to  engage  in 
leadership  activities  in  their 
communities;  as  well  as  to  ensiu«  the 
protection  of  their  legal  and  human 
rights. 

Programs  funded  under  the  Act  are: 

•  Federal  assistance  to  State 
developmental  disabilities  councils; 

•  State  system  for  the  protection  and 
advocacy  of  individual  rights; 

•  Grants  to  University  Affiliated 
Programs  for  interdisciplinary  training, 
exemplary  services,  technical 
assistance,  and  information 
dissemination;  and 

•  Grants  for  Projects  of  National 
Significance. 

Part  II.  Background  Information 

A.  Description  of  Projects  of  National 
Significance 

Under  Part  E  of  the  Act,  grants  and 
contracts  are  awarded  for  projects  of 
national  significance  that  support  the 
development  of  national  and  State 
policy  to  enhance  the  independence, 
productivity,  and  integration  and 
inclusion  of  individuals  with 
developmental  disabilities  through: 

•  Data  collection  and  analysis; 

•  Technical  assistance  to  enhance  the 
quality  of  State  developmental 
disabilities  councils,  protection  and 
advocacy  systems,  and  university 
affiliated  programs;  and 

•  Other  projects  of  sufficient  size  and 
scope  that  hold  promise  to  expand  or 
improve  opportunities  for  people  with 
developmental  disabilities,  including: 

— Technical  assistance  for  the 
development  of  information  and 
referral  systems; 

— Educating  policy  makers; 

— Federal  interagency  initiatives; 

— The  enhancement  of  participation  of 
minority  and  ethnic  groups  in  public 
and  private  sector  initiatives  in 
developmental  disabilities; 

— Transition  of  youth'  with 

developmental  disabilities  from 
school  to  adult  life;  and 

— Spyecial  pilots  and  evaluation  studies 
to  explore  the  expansion  of  programs 
under  part  B  (State  developmental 
disabilities  councils)  to  individuals 
with  severe  disabilities  other  than 
developmental  disabilities. 


B.  Comments  on  FY  1995  Proposed 
Priority  Areas 

The  notice  soliciting  comments  on  the 
FY  1995  proposed  priority  areas  was 
published  in  the  Federal  Register  on 
January  11,  1995  (60  FR  2760).  A  60-day 
period  was  required  to  allow  the  public 
to  comment  on  the  proposed  areas.  After 
review  and  analysis  of  these  comments, 
ADD  is  publishing  its  final  priorities  in 
this  announcement. 

The  public  comment  notice  requested 
specific  comments  and  suggestions  on 
the  proposed  funding  priorities,  in 
addition  to  recommendations  for 
additional  priority  areas  which  would 
assist  in  bringing  about  the  increased 
independence,  productivity,  and 
integration  into  the  community  of 
people  with  developmental  disabilities. 

ADD  received  a  total  of  62  letters  and 
193  inquiries  by  the  closing  date  in 
response  to  the  public  comment  notice. 
Commentary  was  from  the  following 
sources: 

•  Advocacy  agencies,  which  includes 
national  organizations  and  associations, 
national  advocacy  groups  and  State/ 
local  advocacy  groups; 

•  Service  organizations,  which 
includes  agencies  that  provide  services 
for  individuals  writh  developmental 
disabihties  as  well  as  providing 
advocacy  services  on  behalf  of  a 
particular  disability,  including 
developmental  disabilities  councils; 

•  Educational  systems,  which 
includes  schools,  colleges,  and 
imiversities,  programs  located  within  a 
university  setting  and  University 
Affiliated  Programs; 

•  Private  agencies,  which  includes 
national.  State,  and  local  nonprofit 
organizations; 

•  Government  agencies,  which 
includes  Federal,  State,  county,  and 
local  government  agencies; 

•  Private  individuals;  and 

•  Foundations. 

The  comments  ranged  from  requests 
for  copies  of  the  final  apphcation 
solicitation  to  general  support  to 
substantive,  insightful  responses  for  this 
year's  proposed  funding  priorities  and 
recommendations  for  other  priority 
areas.  The  vast  majority  were  supportive 
of  and  expanded  upon  what  we 
proposed  in  the  aimouncement,  in 
addition  to  relating  specifically  to  the 
program  goals  and  priorities  of  the 
particular  agencies  submitting  the 
comments. 

The  comments  received  were  helpful 
in  highlighting  the  concerns  of  the 
developmental  disabilities  field  and 
have  been  used  in  refining  the  final 
priority  areas. 

Comment:  Six  letters  were  submitted 
to  ADD  recommending  additional 


funding  priorities  for  FY  1995. 
Suggestions  included  projects 
addressing  the  need  for  accessible  and 
inclusive  programs  within  the 
developmental  disabilities  network;  the 
needs  of  aging  persons  with 
developmental  disabilities  and  their 
families,  especially  those  in  nu^l  areas; 
the  need  for  research  and  training  on 
Abusive  Head  Traimia,  which  includes 
Shaken  Baby  Syndrome;  and 
transportation  needs  related  to  accessing 
jobs  and  services.  There  was  a 
reconmiendation  for  priority  areas  for 
potential  grantees  to  propose  their  own 
issues  and  for  small,  grassroots 
organizations  to  have  the  opportimity  to 
develop  their  own  solutions  in  their 
local  communities. 

Response:  ADD  continues  to  press  for 
accessible  and  inclusive  programs  and 
project  products.  Through  funding 
criteria,  site  visits,  and  monitoring  of 
reports  this  principle  is  conveyed  and 
its  implementation  evaluated. 

ADD  has  funded  projects  related  to 
aging  in  the  past  and  continues  to 
support  projects  and  activities  in  this 
area  through  the  University  Affiliated 
Program.  We  share  concerns  that  were 
expressed  about  the  aging  of  individuals 
with  developmental  disabilities,  which 
is  reflected  in  our  mission  to  promote 
the  independence,  productivity, 
integration,  and  inclusion  of  all  people 
with  developmental  disabilities  in  their 
communities. 

ADD  will  consult  writh  the 
Administration  on  Aging  and  others  to 
identify  the  need  and  opportunity  for 
futiu«  focused  efforts  in  this  area. 

We  welcome  the  sharing  of 
information  with  regard  to  medical 
conditions  having  implications  for 
projects  addressing  abuse,  violence,  the 
need  for  early  assessments  and 
intervention,  and  family-centered 
approaches.  The  specifics  regarding 
Abusive  Head  Trauma,  Shaken  Baby 
Syndrome,  and  Failure-to-Thrive  will  be 
included  in  appropriate  priority  areas. 

ADD  sees  the  element  of 
transportation  as  a  crucial  factor  in  the 
success  of  any  program.  In  stressing 
outcome-oriented  approaches  and 
ongoing  mechanisms  for  evaluation  and 
identification  of  barriers.  ADD  will 
include  transportation  concerns. 

ADD  is  committed  to  inclusion  and 
input  from  advocates  and  grassroots 
efforts.  It  has  funded  projects  to 
strengthen  families  through  national 
and  grassroots  strategies,  partnerships  in 
poUcymaking,  and  People  First  self- 
advocacy.  Future  priority  areas  will 
include  opportimities  for  design  options 
and  local  community  initiatives. 

ADD  appreciates  the  suggestions  for    • 
additional  priority  areas.  With  the 
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proposed  fiscal  year  1995  priority  areas 
we  have  developed  our  most  extensive 
array  of  project  possibilities  and  will 
make  concentrated  efforts  to  support 
effective  work  in  these  areas.  The 
suggestions  have  been  considered 
significant  and  have  been  incorporated 
where  appropriate. 

Comment:  ADD  received  8  comments 
on  Proposed  Priority  Area  1, 
Collaboration  Between  Youth  Service 
Providers  and  Disabilities  Advocates  to 
Enhance  Services  to  Youth  With 
Developmental  Disabilities.  There  was 
strong  support  for  collaborative  efforts, 
including  memoranda  of  understanding 
and  fiscal  participation,  and  a 
recommendation  to  expand  the  scope  of 
this  priority  area.  Suggestions  included 
language  regarding  information  sharing 
and  networking  efforts  that  include  all 
stakeholders,  the  identification  of 
barriers,  and  the  development  of 
materials  and  strategies  and  the 
resources  of  technology  and  assistive 
devices. 

One  comment  urged  inclusion  of  the 
capabihty  *o  address  and  correct  the 
breakdown  in  the  school-to-work 
transition  process  and  another  stressed 
the  importance  of  completing  school  as 
imperative  for  employment. 

A  comment  from  one  State  was  that 
there  was  only  minuscule  risk  in  that 
particular  State  of  youth  with 
developmental  disabilities  running 
away  or  becoming  involved  with 
delinquent  behavior. 

Response:  ADD  is  committed  to 
collaborative  efforts  whenever  possible, 
with  or  without  fiscal  participation,  and 
we  feel  the  focus  of  this  priority  area  is 
appropriate  at  this  time.  It  builds  on  the 
Family  and  Youth  Services  Bureau 
efforts  with  respect  to  at-risk  youth  and 
expands  to  include  ADD's  concerns. 
Prevention  of  and  response  to  these 
issues  will  in  fact  necessitate  a  holistic 
approach. 

Both  agencies  regard  employment  as  a 
major  goal,  which  must  be  addressed 
much  earlier  in  the  school  experience 
than  has  been  done,  as  well  as  attention 
to  the  principles  of  the  Americans  with 
Disabilities  Act.  The  comments  on 
project  criteria  contributed  an 
appreciated  refinement  of 
announcement  language. 

As  for  the  numbers  of  youth  at  risk, 
ADD  feels  strongly  that  such  youth  with 
developmental  disabilities  are 
particularly  vulnerable  and 
inadequately  served.  It  is  therefore 
essential  that  we  explore  and  devise 
models  which  hold  more  promise  for 
these  young  people. 

Comment:  ADD  received  14 
comments  on  Proposed  Priority  Area  2, 
Americans  With  Developmental 


Disabilities  and  the  Criminal  Justice 
System.  The  comments  received  in  this 
priority  area  were  supportive  of  what 
ADD  proposed  in  the  published  notice. 
There  was  strong  support  for  programs 
to  institute  ongoing  training  for  law 
enforcement  and  court  personnel  and  to 
address  prevention  strategies  as  well. 
Involving  self-advocates  was  strongly 
urged  as  essential,  with  projects 
directed  by  self-advocates  and 
conducted  by  and  through  organizations 
of  self-advocates  in  collaboration  with 
the  developmental  disabilities  network. 
One  comment  noted  that  this  area 
would  not  impact  a  large  segment  of  the 
population  of  the  writer's  State. 

It  was  also  suggested  that  there  be  a 
component  emphasizing  the  need  for 
mental  health  services  to  children  in  the 
criminal  justice  system.  Other 
comments  recommended  funding  for 
the  transition  from  incarceration  to  the 
commimity,  the  inclusion  of  legal  and 
safety  concerns  during  enforcement, 
training  with  resp)ect  to  impaired 
judgment  resulting  from  fetal  alcohol 
syndrome,  and  a  study  of  the  factors 
contributing  to  delinquency. 

Response:  ADD  is  committed  to 
supporting  leadership  and  direction  by 
self-advocates,  whose  experience  and 
perspective  will  ensure  effective 
projects,  a  major  goal  along  with 
ongoing  and  replicable  projects.  The 
specific  concerns  regarding  mental 
health  and  transition  to  the  community 
will  clearly  be  identified  in  a  required 
analysis  of  barriers  to  effective  programs 
and  desirable  outcomes.  ADD  hopes  to 
address  these  components  in  future  PNS 
projects. 

Medical  issues  should  be  an  element 
of  any  proposed  project  so  that  justice 
system  personnel  are  aware  of 
symptoms  and  of  indications  of  abuse 
and  violence  as  well  as  substance  abuse. 
As  for  the  suggested  numbers  of 
individuals  who  may  be  impacted  by 
the  issues  of  this  priority  area  in  a 
particular  State,  ADD  reiterates  its 
commitment  to  the  vulnerable 
individuals  with  developmental 
disabilities  and  to  the  inadequately 
served  among  them. 

Comment:  ADD  received  11 
comments  on  Proposed  Priority  Area  3, 
First  Jobs — Introducing  Young  Persons 
With/Without  Developmental 
Disabilities  to  the  World  of  Work  and 
Community  Service.  There  was  strong 
support  for  moving  from  segregated 
work  settings  to  supported  employment 
programs  and  a  comment  urging  that 
individuals  with  the  most  severe 
disabilities  who  have  not  benefitted 
from  supported  employment  not  be 
ignored  and  remain  unserved.  There 
was  support  for  ADD's  approach  with 


regard  to  its  Americorps  projects,  which 
include  individuals  with  and  without 
disabilities,  and  for  collaboration  among 
nonprofit  agencies.  Head  Start, 
Vocational  Rehabilitation,  the  Job 
Training  Partnership  Act  Program 
(JTPA),  and  other  public  resources. 
Meaningful  vocational  assessments  and 
a  focus  on  consimier  choice  and  quality 
of  life  were  stressed,  as  was  the 
importance  of  plaiming  and 
partnerships  so  that  first  jobs  lead  to 
second  jobs  and  ultimate  career  paths. 
One  commenter  had  concerns  about  the 
Jobs  Opportunities  and  Basic  Skills 
(JOBS)  program  and  training  for  JOBS 
staff  unaccustomed  to  working  with 
individuals  with  developmental 
disabilities,  about  the  necessary  long- 
term  investment,  and  about  funding  for 
modifications  to  automated  systems. 

Comments  from  individuals  involved 
concerns  regarding  personal  assistance 
services.  There  was  also  a  suggestion 
that  this  priority  area  be  combined  with 
the  priority  area  for  youth  at  risk  for 
nmning  away  who  need  access  to 
supports  and  services  which  lead  to 
independence.  Another  suggestion  was 
that  {>eople  with  developmental 
disabilities  receive  training  to  be 
personal  assistants. 

Response:  ADD  is  in  agreement  with 
the  movement  toward  a  cultural  shift  to 
recognition  of  abilities  and  choice  and 
away  from  control  of  employment 
resources  by  providers  of  employment 
and  vocational  services.  We  feel  the 
community  as  a  whole  benefits  from 
inclusion  of  individuals  with 
developmental  disabilities  in  the 
workplace.  The  benefits  of  diversity  are 
seen  in  supported  employment,  which 
includes  the  development  of  natural 
supports  reflecting  participation  of  all 
co-workers. 

Collaborative  linkages  are  also  critical 
as  we  strive  to  expand  access  to  earUer 
educational/vocational  experiences  for 
children  and  youth  with  disabilities. 
Maximum  efforts  should  be  made  to 
assure  that  individuals  with  the  most 
severe  disabilities  are  afforded  these 
essential  opportunities.  Consideration  of 
assistive  technology,  transportation 
needs,  and  accommodations  for 
personal  assistance  services  are 
essential  components. 

While  there  is  some  overlap  with  the 
issues  addressed  in  Priority  Area  1 . 
ADD  intends  to  fund  each  of  these  areas 
with  their  particular  foci  and 
demonstrate  its  commitment  to 
contributions  to  the  community  that 
individuals  with  developmental 
disabilities  make.  ADD  would  consider, 
however,  funding  projects  which 
effectively  address  essential 
requirements  of  both  areas. 
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Comment:  ADD  received  18 
comments  on  Proposed  Priority  Area  4, 
Child  Care  and  Early  Intervention: 
Linkages  for  Successful  Inclusion  of 
Young  Children  With  Disabilities.  All 
were  supportive  and  many  offered 
recommendations  for  project  design  or 
additional  components.  There  were 
suggestions  for  including  effective 
advocacy  strategies  and  protection  of 
ADA  rights,  for  addressing  the  needs  of 
children  with  severe  disabilities,  for 
training  on  the  condition  of  nonorganic 
failure  to  thrive  as  well  as  the  sequelae 
of  Shaken  Baby  Syndrome  and  Abusive 
Head  Trauma,  for  prevention  of 
secondary  disabilities,  and  for 
broadening  the  priority  to  include  life- 
span services  and  "seamless" 
interagency  collaboration. 

There  were  also  recommendations  for 
inclusion  of  training  for  staff  in  after- 
school  programs,  assistive  technology, 
and  systems  conversion.  Because  of 
high  staff  turnover  there  is  a  need  for 
ongoing  program  support,  possibly 
through  mentorship,  and  there  is  good 
opportunity  for  young  adults  with 
disabilities  to  work  as  educational  aides. 

There  were  requests  that  preference 
be  given  to  projects  addressing  the 
needs  of  families  with  low  income  or 
living  in  poverty,  migrant  families,  and 
homeless  femilies,  with  a  specific 
suggestion  that  the  Early  Prevention, 
Screening,  Diagnosis  and  Treatment 
Program  be  utilized. 

Tnere  were  several  comments  urging 
attention  to  multicultural  issues  and  the 
need  for  early  intervention  with  respect 
to  children  with  developmental 
disabiUties  at  risk  for  delinquent 
behavior.  Also  suggested  was 
establishment  of  a  national  task  force  to 
assist  states  and  local  conununities  in 
implementing  policies  and  services  and 
combining  this  priority  area  with 
Children  at  Risk:  The  Impact  of  Abuse 
and  Violence  on  Children  with 
Disabilities. 

Response:  ADD  was  pleased  to  see  the 
point  made  that  the  experience  of 
inclusion  has  benefits  for  children  with 
and  without  disabilities.  The 
community  benefits  of  diversity  are  an 
ongoing  focus  of  ADD.  We  are  also 
committed  to  the  development  of  tools 
and  strategies  for  the  implementation  of 
the  ADA  for  all  children,  with  focused 
attention  on  those  who  have  been 
unserved  and  inadequately  served,  such 
as  individuals  with  severe  disabilities, 
families  with  low  income  or  Uving  in 
poverty,  migrant  or  homeless  families, 
those  living  in  rural  areas,  and 
immigrant  and  refugee  families. 

We  appreciate  the  information  and 
suggestions  regarding  failure  to  thrive. 
Shaken  Baby  Syndrome  and  Abusive 


Head  Trauma,  and  prevention  concerns, 
which  will  be  incorporated  in 
appropriate  priority  areas,  as  well  as 
attention  to  after-school  personnel  and 
the  implementation  of  assistive 
technology.  We  have  introduced  the 
collaboration  of  individuals  with  and 
without  disabilities  in  projects  with  the 
Family  and  Youth  Services  Bureau  and 
our  Americorps  projects. 

ADD  will  fund  separate  projects 
under  the  youth  service  providers  and 
disabilities  advocates  and  abuse  and 
violence  priority  areas.  As  for  a  focus  on 
multicultural  issues,  ADD  includes  this 
requirement  in  the  design  of  all  projects 
and  will  have  a  major  funding  priority 
area  (Priority  5)  addressing  the 
development  of  models  for  technical 
assistance. 

Comment:  ADD  received  15 
comments  on  Proposed  Priority  Area  5. 
All  but  one  agreed  with  the  need  for  this 
proposed  priority  and  many  offered 
reconmiendations  on  the  design  and 
operation  of  projects,  while  others  had 
concerns  about  sufficient  funding  and 
the  need  for  ongoing  projects  in  a 
multicultural  network. 

There  was  agreement  that  it  is  time  for 
innovative  approaches  to  identifying 
areas  of  need  and  developing  action 
strategies  to  meet  those  needs. 
Advocacy  groups  hoped  to  be  included 
when  the  various  components  are 
collaborating.  Nationwide  technical 
assistance  within  the  developmental 
disabilities  network  was  recommended 
to  implement  programs  for  training 
service  coordinators  from  culturally 
diverse  backgrounds  to  guide    • 
individuals  with  developmental 
disabilities  and  their  families.  It  was 
suggested  that  coalition  building  and 
recruitment  and  retention  efforts  outside 
the  network  depend  on  the  achievement 
of  cultural  competence  within  the 
network.  The  dissenting  commenter  felt 
that  the  Commissioner  has  already 
begun  to  build  this  network  and  these 
issues  should  not  be  in  a  separate 
priority  area. 

Another  commenter  felt  that  if  the 
goal  is  to  provide  agency-integrated, 
comprehensive  services  to  families,  the 
multicultural  theme  should  be  a  strong, 
clearly  developed  part  of  each  project. 
Another  suggestion  with  regard  to  this 
issue  proposed  a  state  project  targeted 
for  demonstrating  model  practices  for 
further  development  of  collaboration 
among  the  network  components. 

There  was  also  commentary  on 
including  all  ages,  including  young 
adults,  middle  aged,  and  older  parents 
of  aging  individuals  with  developmental 
disabilities  in  multicultural 
communities,  and  on  the  need  for 
training  in  self-advocacy  and 


empowerment  to  address  effective 
actions  for  overcoming  identified 
barriers. 

Response:  The  issue  of  building  a 
strong,  effective  multicultural  network 
within  the  developmental  disabilities 
system  is  a  major  concern  of  ADD.  The 
Conunissioner's  Forum  as  well  as  the 
careful  consideration  of  the  discussions 
of  the  ADD  Multicultural  Committee 
and  numerous  other  entities  and 
individuals,  including  grassroots  and 
larger  advocacy  groups,  are  reflections 
of  the  high  priority  of  this  area  of 
proposed  funding. 

ADD  continues  to  emphasize  cultural 
competency  and  recognition  of  the 
value  of  cultural  diversity  to 
individuals,  families,  and  the  larger 
community.  This  will  be  a  required 
element  in  the  design  of  projects  to  be 
funded.  The  suggestions  for  inclusion  of 
all  ages  will  be  added  to  inclusion  of 
unserved  and  inadequately  served 
individuals.  In  proposing  to  fund  three 
State  projects,  ADD  feels  that  models 
will  be  developed  for  utilizing  the 
resources  of  appropriate  organizations 
including  Historically  Black  Colleges 
and  Universities  and  that  these  intense 
efforts  will  provide  replicable  practices 
and  strategies  for  focused  efforts  by 
others. 

Comment:  ADD  received  12 
comments  on  Priority  Area  6,  Accessing 
Teleconununication  Services  for 
Persons  With  Developmental 
Disabilities.  They  were  supportive  and 
one  suggested  that  a  requirement  of 
funding  be  that  grantees  establish 
electronic  communication  with  other 
recipients.  The  ideal  outcome  of 
projects  in  this  area  would  be  a 
clearinghouse  system  that  is  interactive, 
assistive,  and  empowering  of 
individuals  seeking  services  and 
information  iqcluding,  for  example, 
location  of  accessible  housing, 
availability  of  assistive  technology, 
details  of  Social  Security  programs, 
medical  developments,  and  best 
practices. 

Response:  ADD  agrees  that  the  fast- 
growing  capabilities  occurring  in 
cyberspace  are  going  to  be  factors  in 
communications  for  previously 
unserved  and  inadequately  served 
individuals.  Working  out  how 
individuals  access  this  technology  is  the 
challenge.  ADD  is  funding  one  Training 
Initiative  Project  under  its  University 
Affiliated  Program  which  is  exploring 
this  issue,  and  ADD  does  already  link  its 
grantees  through  teleconferences, 
Internet,  meetings,  and  fonmis.  We 
would  like  to  see  more  consumers, 
families,  and  providers  accessing  and 
sharing  information,  calendars. 
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concerns,  and  strategies  for  removal  of 
barriers. 

We  will  consider  funding  this  priority 
area  in  future  years.  All  newly  funded 
PNS  initiatives  are  expected  to  develop 
the  capacity  to  communicate  and 
disseminate  information  and  technical 
assistance  through  e-mail  and  other 
effective,  affordable,  and  accessible 
forms  of  electronic  communication. 

Comment:  ADD  received  12 
comments  on  Priority  Area  7.  Meeting 
the  Mental  Health  Needs  of  Individuals 
With  Developmental  Disabilities.  ADD 
received  many  commendations  for 
including  a  priority  area  on  the  mental 
health  aspects  of  mental  retardation  and 
other  developmental  disabilities  issues. 
Comments  cited  lack  of  training  in  this 
area  and  the  critical  need  for 
partnerships  to  stimulate  interagency 
agreements  and  other  needed  projects.  It 
was  recommended  that  single  points  of 
entry  be  established  and  that  services 
follow  the  individual  into  the 
community. 

There  was  a  suggestion  that  ADD 
consider  as  a  funding  requirement  a 
fetter  of  agreement  between  the  State 
mental  health  system  and  the  State 
developmental  disabilities  system. 
There  were  suggestions  for  projects 
aimed  at  improving  both  the  community 
and  social  presence  and  social  skills  of 
persons  with  dual  diagnoses  and  for 
involvement  in  arts  and  leisure 
programming.  Training  was  urged  for  all 
network  participants  in  such  issues  as 
inclusion,  psychoactive  medications, 
anger  management,  and  legal  aspects. 
There  was  also  strong  support  for 
consumer  outcome  measures  to  evaluate 
program  impact. 

Response:  ADD  has  long  feU  strongly 
that  the  mental  health  needs  of  persons 
with  developmental  disabilities  do  not 
receive  adequate  attention.  ADD  was  at 
the  forefront  of  promoting  nonaversive 
approaches  and  has  funded  a  Project  of 
National  Significance  to  develop 
training  materials  for  mental  health 
professionals  to  help  bridge  the  gap 
between  systems.  A  number  of  ADD- 
funded  University  Affiliated  Programs 
and  Developmental  Disabilities 
Councils  have  projects  in  their  local 
areas.  Community  inclusion  requires 
understanding  on  the  part  of  providers 
and  network  participants  and 
individuals  and  famihes  as  well.  There 
is  also  great  need  to  raise  the  general 
standard  of  practice  regarding 
psychoactive  medications. 

The  next  stage  of  addressing  this  issue 
will  be  broader  implementation  of 
strategies  and  best  practices.  Effective 
advocacy  through  recruitment  and 
training  will  contiib"te  toward 
appropriate  systems  cnange. 
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Comment:  ADD  received  15  comments 
on  Priority  Area  8,  Children  at  Risk:  The 
Impact  of  Abuse  and  Violence  on 
Children  With  Disabilities,  all  of  which 
were  supportive  of  the  overall  approach. 
Many  commenters  noted  the  great  need 
for  this  area  to  be  addressed.  Some 
commented  that  the  issue  involves  both 
the  abuse  of  children  with  disabiUties 
and  disabilities  caused  by  abuse  and 
neglect  of  children.  Many  stated  that  a 
comprehensive  multi-system,  multi- 
agency  approach  must  be  taken  to 
adequately  address  the  significant  issue 
of  prevention,  intervention,  and 
treatment  of  abuse  and  neglect  of 
children  with,  and  at  risk  of, 
disabilities.  Many  commenters  noted 
the  need  for  coordination  among  a  wide 
variety  of  State  and  local  agencies  in 
abuse  cases.  Several  recommendations 
specifically  stressed  the  need  for 
coordinated  investigations,  including 
the  importance  of  sharing  data  among 
agencies  when  abuse  or  neglect  of  a 
child  is  alleged.  One  commenter 
reported  that  Child  Advocacy  Centers 
throughout  the  country  are  attempting 
to  coordinate  all  of  the  investigating 
entities  involved  in  child  abuse  cases. 

One  organization  noted  that  non- 
organic failure- to- thrive  typically  results 
from  neglect,  abuse,  and  poor 
knowledge  of  care  giving.  Another 
commenter  recommended  the  need  for 
training  of  professionals  and  research  on 
the  incidence  and  prevalence  of 
Abusive  Head  Trauma,  including 
Shaken  Baby  Syndrome  (SBS),  which 
was  reported  as  the  leading  cause  of 
disability  among  abused  children. 

One  commenter  noted  that  provision 
of  adequate  child  care  can  help  to 
reduce  the  incidence  of  abuse  and 
neglect  and  that  child  care  workers  are 
a  good  source  of  identifying  children  at 
risk  of  abuse  and  neglect.  Another 
commenter  stated  that  a  "safety  net" 
could  be  designed  to  identify  and  enroll 
families  at  risk  of  abusing  their  children. 
Such  families  would  then  be  provided 
with  education  and  training  designed  to 
increase  their  parenting  skills  and 
reduce  the  risk  of  abuse  and  neglect. 

One  commenter  recommended 
funding  a  group  of  local  projects  in  a 
given  State  to  bring  about  a  coordinated 
strategy  from  the  "bottom  up"  rather 
than  from  a  Statewide  demonstration 
which  then  filters  change  down  to  the 
local  level.  Another  organization 
stressed  the  need  for  information, 
education,  and  training  of  a  variety  of 
audiences,  disciplines,  and  professions, 
including  children  and  youth 
themselves.  ADD  was  also  urged  to 
collaborate  with  appropriate  agencies  at 
the  Federal  level  to  address  the  abuse 
problem. 


One  conomenter  reported  how  well  a 
comprehensive  Statewide  approach  very 
similar  to  the  one  described  by  ADD  in 
this  priority  area  is  working  in  one  State 
to  prevent  child  abuse  of  children  with 
disabilities.  The  strategy  being  used 
involves  a  wide  range  of  agencies 
including  the  State  Departments  of 
Education,  Human  Resources,  Mental 
Health  and  Mental  Retardation,  as  well 
as  the  State  Developmental  Disabilities 
Planning  Coimcil  and  Protection  and 
Advocacy  Agency,  Children's  Trust 
Fund,  Corporate  Foundation  for 
Children,  a  major  university,  and 
several  other  agencies.  Besides 
including  these  entities,  another 
organization  recommended  also 
involving  the  State  Child  Care,  Health 
and  Criminal  Justice  systems  as  well  as 
Head  Start  programs. 

Response:  ADD  is  pleased  to  see  the 
very  favorable  response  to  this  priority 
area  and  the  comprehensive  approach 
we  selected.  ADD  has  worked  over  the 
last  year,  in  collaboration  with  other 
Federal  agencies,  to  help  focus  national 
attention  on  the  problem  of  abuse  of 
children  with  disabilities  and  the  fact 
that  abuse  often  causes  disabilities.  We 
believe  that  a  multi-system,  multi- 
agency  coordinated  approach  must  be 
used  at  the  local,  State,  and  national 
level  in  order  to  adequately  address  this 
serioiis  problem.  In  this  announcement, 
ADD  will  stress  the  need  for 
coordination  and  collaboration  among 
all  agencies  involved  in  allegations  of 
abuse  as  well  as  in  prevention  activities, 
including  the  need  to  share  data  among 
all  agencies. 

We  appreciate  the  information 
regarding  non-organic  failure  to  thrive 
and  Abusive  Head  Trauma,  including 
Shaken  Baby  Syndrome,  and  will 
address  these  in  this  announcement. 
ADD  agrees  that  appropriate  child  care 
may  help  reduce  abuse  and  neglect,  and 
we  will  address  the  need  for  inclusive 
child  care  in  Priority  Area  4.  Moreover, 
we  hope  child  care  agencies  will  be 
involved  as  relevant  agencies  in  any 
comprehensive  State  or  local  child 
abuse  strategy.  Concerning  the 
recommendation  that  a  "safety  net" 
approach  be  used  of  enrolling  and 
training  parents  at  risk  of  abusing  their 
children,  ADD  agrees  that  parent  skill 
training  can  help  reduce  the  risk  of 
abuse  and  neglect,  but  we  leave  the 
individual  elements  of  any  strategy 
selected  to  the  State  or  local  conununity 
involved. 

ADD  beUeves  that  with  limited  funds 
it  is  best  to  demonstrate  the 
comprehensive,  coordinated  strategy  at 
a  State  level  first,  especially  given  the 
flow  of  Federal  funds  for  the  various 
agencies  involved  which  usually  go  to 


the  State  level  first  and  then  to  local 
communities.  However,  if  a  State  wishes 
to  develop  a  grant  appUcation  which  is 
focused  on  developing  a  comprehensive 
multi-system,  multi-agency  statewide 
strategy  and  then  proposes  to  test 
implementation  of  the  strategy  in  a 
number  of  local  communities  before 
implementation  statewide,  we  would  be 
interested  in  considering  funding  for 
this  approach.  ADD  urges  any  State 
applying  for  funds  to  include  all  the 
relevant  agencies,  systems,  disciplines, 
and  other  pertinent  entities  in  its 
proposed  strategy  and  grant  application. 

In  addition  to  this  PNS  priority  area. 
ADD  will  continue  its  interagency  and 
interdepartmental  activities  to  prevent 
and  reduce  the  incidence  of  abuse  of 
children  with  disabilities  and  all  other 
children  who  are  abused,  many  of 
whom  develop  disabilities. 

Comment:  ADD  received  9  comments 
on  Proposed  Priority  Area  9.  Technical 
Assistance  Projects.  The  hoj)e  was 
expressed  that  ADD  could  continue  to 
provide  the  catalyst  to  generate 
advocacy  and  support  for  individuals  to 
protect  their  legal  and  human  rights 
under  the  ADA.  Section  504  of  the 
RehabiUtation  Act  of  1973  as  amended 
by  the  Rehabihtation  Act  amendments 
of  1992  (Pub.L.  102-569),  and  the 
Constitution.  Efforts  such  as  the 
Advocacy  Training/Technical 
Assistance  Center  were  reported  to  have 
provided  valuable  technical  assistance 
to  the  protection  and  advocacy  systems. 
One  commenter  proposed  a  national 
technical  assistance  project  independent 
from  the  existing  Protection  and 
Advocacy  System. 

There  was  a  recommendation  that 
ADD  direct  its  resources  not  only  to 
improve  each  component  of  the  ADD 
network  (Protection  and  Advocacy 
Systems,  University  Affiliated  Progranvs, 
and  Developmental  Disabilities 
Councils]  but  to  realize  the  impact  of 
cooperative  and  coordinated  activities 
focused  on  common  goals.  Commenters 
urged  ADD  to  include  in  any  training 
the  application  of  the  14  principles  of 
quality  improvement  developed  by  W. 
Edwards  Deming  for  private  industry, 
which  are  seen  as  applicable  to 
disability  issues,  as  well  as  the  nine 
principles  delineated  in  Reinventing 
Government,  which  reinforce  such  goals 
as  outcome  orientation,  responsiveness 
to  consumers,  empowerment,  and 
teamwork. 

There  was  encouragement  to  separate 
technical  assistance  from  program 
monitoring  and  to  allow  program 
components  to  direct  the  technical 
assistance  provided  to  them.  Exploring 
different  methods  of  utiUzing  stipends 
or  vouchers  for  technical  assistance 


when  needed  from  recognized  experts 
was  also  suggested.  There  was  also 
strong  support  for  collaborative  network 
efforts  at  the  Federal  level  through 
memoranda  of  understanding  and  fiscal 
participation,  which,  along  with 
deliverable  products,  will  enable 
progress  to  go  far  beyond 
communication  toward  realization  of 
supports  and  service  benefits  at  the 
local  level. 

Response:  The  thoughtful 
commentary  on  this  priority  area  is 
timely  and  appreciated.  ADD  will 
closely  consider  the  input  received  and 
seek  out  additional  consultations  with 
the  network  and  other  stakeholders  on 
this  issue. 

Comment:  ADD  received  27  general 
comments  on  the  priority  areas.  They 
were  vastly  sup]>ortive  of  what  had  been 
proposed.  Several  comments  were 
received  that  commended  us  for  the  way 
in  which  we  approached  this  year's 
priorities  through  considerable 
consultation,  discussion,  and  reflection 
and  the  inclusion  of  such  issues  as 
increasing  interagency  collaboration  and 
outcome  measurement  methodology, 
consumer  empowerment,  system 
conversion,  strategies  for  addressing 
abuse  and  violence,  employment 
opportunities  through  community 
service,  unserved  and  inadequately 
served  individuals,  and  individuals 
with  .developmental  disabilities  in  the 
criminal  justice  system. 

There  was  strong  support  for  giving 
highest  priority  to  the  areas  of  cultural 
diversity,  consumer  involvement,  and 
technical  assistance  and  for  recognizing 
that  collaboration  and  cooperation  are 
not  outcomes  in  themselves  but  means 
to  successful  programmatic  results. 
Focusing  on  deUverable  products,  such 
as  model  memoranda  of  agreement, 
training  curricula,  procedural  plans,  or 
memoranda  for  joint  funding,  and  on 
outcomes  was  seen  as  increasing  the 
replicability  of  the  proposed  priorities. 

ADD  was  urged  to  seek  assurance  that 
people  with  disabilities  are  included  in 
implementation  of  funded  projects 
through  participation  in  advisory  bodies 
and  quality  management  and  evaluation 
teams.  ADD  was  also  urged  to  promote 
culturally  appropriate  approaches  with 
respect  to  information  dissemination 
and  recruitment  of  professionals  and 
nonprofessionals. 

In  addition,  there  was  strong  support 
for  ADD's  continued  funding  of  national 
data  collection  and  analysis  projects  and 
a  recommendation  that  data  should 
reflect  current  best  thinking  of  the 
developmental  disabilities  network 
about  housing  and  individual  supports, 
not  facilities,  and  about  jobs,  not 
sheltered  employment,  and  that 


duplication  of  effort  be  avoided.  One 
commenter  wished  to  see  increased 
government  incentives,  such  as  tax 
credits,  for  the  promulgation  of 
charitable  donations  of  time,  assets  such 
as  housing  or  equipment,  and  funds  to 
advance  the  concerns  of  the  Projects  of 
National  Significance  and  other  efforts. 

Two  comments  reflected  regret  over 
lack  of  continuation  of  projects  in 
leadership  initiatives  and  personal 
assistance  services  and  another  would 
like  to  have  seen  more  latitude  for 
choice  of  project  design  within  priority 
areas.  More  focus  was  called  for  on  the 
Americans  with  Disabilities  Act  (ADA) 
through  a  dynamic  model  of 
empowerment  for  ADA  compliance  at 
the  grass  roots  level  utilizing  the 
significant  Protection  and  Advocacy 
resource. 

There  were  some  questions  about 
targeting  specific  priority  areas  to 
address  concerns  that  should  already  be 
under  development  by  Councils  and 
about  creating  or  enhancing  specialized 
structures  instead  of  providing 
appropriate  supports  from  within 
generic  service  systems. 

Response:  The  unusual  depth  and 
range  of  commentary  on  the  proposed 
FY  1995  funding  priorities  reflects  an 
impressive  intensity  and  commitment. 
ADD  expended  considerable  energy  to  ■ 
develop  these  initiatives,  utilizing  the 
resources  of  its  network  and  staff,  and 
we  have  applied  the  same  diligence  in 
consideration  of  comments,  suggestions, 
and  recommendations.  We  believe  the 
final  priority  areas  reflect  the  input 
received  from  the  public  comment 
process  and  a  sensitivity  to  the  concerns 
expressed  in  each  of  the  letters  received. 
Clearly,  not  every  issue  raised  can  be 
addressed  and  incorporated. 

When  in  the  past  we  proposed  only  a 
few  priority  areas,  it  was  thought  by 
some  that  the  full  range  of  needs  was 
ignored.  Proposing  several  priority  areas 
has  been  seen  by  some  as  attempting  too 
much.  The  purpose  of  the  ADD  Projects 
of  National  Significance  is  to  chart 
courses  that  others  can  follow.  A 
component  of  all  Projects  of  National 
Significance  is  the  development  and 
implementation  of  programs  and 
approaches  that  will  be  ongoing  beyond 
funding  periods.  We  have  been 
challenged  by  the  call  to  reinvent 
government  and  charged  by  our 
constituencies  to  promote  systems 
change  for  effective  response  to 
identified  needs. 

ADD  hopes  that  the  description  of 
comments  received  and  its  responses 
will  be  viewed  as  a  forum,  for  we  have 
seen  an  unusual  range  of  feedback 
which  tells  us  and  those  who  read  this 
announcement  what  the  best  thinking  is 
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by  those  who  share  our  interests  and 
concerns.  In  the  course  of  responding  to 
proposed  ADD  priority  areas,  numerous 
coalitions  have  been  formed  and/or 
strengthened.  The  62  comment  letters 
received  by  the  close  of  the  comment 
period,  the  5  letters  postmarked  after 
that  date,  and  the  193  telephone 
inquiries  indicate  a  growing  nationwide 
force.  Though  we  cannot  fund  every 
proposal,  we  will  not  allow  the  intense 
efforts  to  consult  and  collaborate  to 
dissipate  if  a  project  is  not  funded.  ADD 
will  seek  ways  to  create  linkages  so  that 
the  energy  in  this  repository  can  become 
an  ever  greater  resource. 

Part  ni.  The  Review  Process 

A.  Eligible  Applicants 

Before  applications  are  reviewed, 
each  will  be  screened  to  determine  that 
the  applicant  is  eUgible  for  funding,  as 
specified  under  the  selected  priority 
area.  Apphcations  from  organizations 
which  do  not  meet  the  eligibility 
requirements  for  the  priority  area  will 
not  be  considered  or  reviewed  in  the 
competition,  and  the  appUcant  will  be 
so  informed. 

Only  pubUc  or  non-profit  private 
entities,  not  individuals,  are  eligible  to 
apply  under  any  of  the  priority  areas. 
On  all  apphcations  developed  jointly  by 
more  than  one  agency  or  organization, 
the  applications  must  identify  only  one 
organization  as  the  lead  organization 
and  official  applicant.  The  other 
participating  agencies  and  organizations 
can  be  included  as  co-participants, 
subgrantees  or  subcontractors. 

Any  nonprofit  organization 
submitting  an  application  must  submit 
proof  of  its  nonprofit  status  in  its 
appUcation  at  the  time  of  submission. 
Chie  means  of  accomphshing  this  is  by 
the  nonprofit  agency  providing  a  copy 
of  the  applicant's  listing  in  the  Internal 
Revenue  Service's  most  recent  list  of 
tax-exempt  organizations  described  in 
section  501(c)(3)  of  the  IRS  code  or  by 
providing  a  copy  of  the  currently  valid 
IRS  tax  exemption  certificate,  or  by 
providing  a  copy  of  the  articles  of 
incorporation  bearing  the  seal  of  the 
State  in  which  the  corporation  or 
association  is  domiciled. 

ADD  cannot  fund  a  nonprofit 
appUcant  without  acceptable  proof  of  its 
nonprofit  status. 

B.  Review  Process  and  Funding 
Decisions 

Applications  &om  ehgible  appUcants 
that  meet  the  deadUne  date 
requirements  under  Part  V,  Section  C 
will  be  reviewed  and  scored 
competitively.  Experts  in  the  field, 
generally  persons  from  outside  of  the 


Federal  government,  will  use  the 
appropriate  evaluation  criteria  listed 
later  in  this  Part  to  review  and  score  the 
apphcations.  The  results  of  this  review 
are  a  primary  factor  in  making  funding 
decisions. 

ADD  reserves  the  option  of  discussing 
applications  with,  or  referring  them  to, 
other  Federal  or  non-Federal  funding 
sources  when  this  is  determined  to  be 
in  the  best  interest  of  the  Federal 
government  or  the  applicant.  It  may  also 
soUcit  comments  from  ADD  Regional 
Office  staff,  other  Federal  agencies, 
interested  foundations,  national 
organizations,  speciaUsts,  experts.  States 
and  the  general  public.  These 
comments,  along  with  those  of  the 
expert  reviewers,  will  be  considered  by 
ADD  in  making  funding  decisions. 

In  making  decisions  on  awards,  ADD 
may  give  preference  to  applications 
which  focus  on  or  feature:  Culturally 
diverse  minority  or  ethnic  populations: 
a  substantially  innovative  strategy  with 
the  potential  to  improve  theory  or 
practice  in  the  field  of  human  services; 
a  model  practice  or  set  of  procedures 
that  holds  the  potential  for  replication 
by  organizations  involved  in  the 
administration  or  dehvery  of  human 
services;  substantial  involvement  of 
volunteers;  substantial  involvement 
(either  financial  or  programmatic)  of  the 
private  sector;  a  favorable  balance 
between  Federal  and  non-Federal  funds 
available  for  the  proposed  project;  the 
potential  for  high  benefit  for  low 
Federal  investment;  a  programmatic 
focus  on  those  most  in  need;  and/or 
substantial  involvement  in  the  proposed 
project  by  national  or  community 
foundations.  This  year,  5  points  will  be 
awarded  in  scoring  for  any  project  that 
includes  partnership  and  collaboration 
with  the  112  Empowerment  Zones/ 
Enterprise  Communities. 

To  the  greatest  extent  possible,  efforts 
will  be  made  to  ensure  that  funding 
decisions  reflect  an  equitable 
distribution  of  assistance  among  the 
States  and  geographical  regions  of  the 
country,  rural  and  urban  areas,  and 
ethnic  populations.  In  making  these 
decisions,  ADD  may  also  take  into 
account  the  need  to  avoid  unnecessary 
dupUcation  of  effort. 

C.  Evaluation  Criteria 

Using  the  evaluation  criteria  below,  a 
panel  of  at  least  three  reviewers 
(primarily  experts  from  outside  the 
Federal  government)  will  review  the 
applications.  Applicants  should  ensure 
that  they  address  each  minimum 
requirement  in  the  priority  area 
description  under  the  appropriate 
section  of  the  Program  Narrative 
Statement. 


Reviewers  will  determine  the 
strengths  and  weaknesses  of  each 
proposal  in  terms  of  the  evaluation 
criteria,  provide  comments,  and  assign 
numerical  scores.  The  point  value 
following  each  criterion  heading 
indicates  the  maximum  numerical 
weight  that  each  section  may  be  given 
in  the  review  process. 

1.  Objectives  and  Need  for  Assistance 
(20  Points) 

The  extent  to  which  the  appUcation 
pinpoints  any  relevant  physical, 
economic,  social,  financial,  institutional 
or  other  problems  requiring  a  solution; 
demonstrates  the  need  for  the 
assistance;  states  the  principal  and 
subordinate  objectives  of  the  project; 
provides  supporting  documentation  or 
other  testimonies  from  concerned 
interests  other  than  the  applicant;  and 
includes  and/or  footnotes  relevant  data 
based  on  the  results  of  plaiming  studies. 
The  application  must  identify  the 
precise  location  of  the  project  and  area 
to  be  served  by  the  proposed  project. 
Maps  and  other  graphic  aids  should  be 
attached. 

2.  Results  or  Benefits  Expected  (20 
Points) 

The  extent  to  which  the  application 
identifies  the  results  and  benefits  to  be 
derived,  the  extent  to  which  they  are 
consistent  with  the  objectives  of  the 
proposal,  and  the  extent  to  which  the 
appUcation  indicates  the  anticipated 
contributions  to  poUcy,  practice,  theory 
and/or  research.  The  extent  to  which  the 
proposed  project  costs  are  reasonable  in 
view  of  the  expected  results. 

3.  Approach  (35  Points) 

The  extent  to  which  the  application 
outlines  a  sound  and  workable  plan  of 
action  pertaining  to  the  scope  of  the 
project,  and  details  how  the  proposed 
work  will  be  accomplished;  cites  factors 
which  might  accelerate  or  decelerate  the 
work,  giving  acceptable  reasons  for 
taking  this  approach  as  opposed  to 
others;  describes  and  supports  any 
imusual  features  of  the  project,  such  as 
design  or  technological  innovations, 
reductions  in  cost  or  time,  or 
extraordinary  social  and  community 
involvements;  and  provides  for 
projections  of  the  accomplishments  to 
be  achieved.  Activities  to  be  carried  out 
should  be  listed  in  chronological  order, 
showing  a  reasonable  schedule  of 
accomplishments  and  target  dates. 

The  extent  to  which,  when  appUcable. 
the  application  identifies  the  kinds  of 
data  to  be  collected  and  maintained,  and 
discusses  the  criteria  to  be  used  to 
evaluate  the  results  and  successes  of  the 
project.  The  extent  to  which  the 


appUcation  describes  the  evaluation 
methodology  that  wiU  be  used  to 
determine  if  the  needs  identified  and 
discussed  are  being  met  and  if  the 
results  and  benefits  identified  are  being 
achieved.  The  applicaUon  also  lists  each 
organization,  agency,  consultant,  or 
other  key  individuals  or  groups  who 
will  work  on  the  project,  along  with  a 
description  of  the  activities  and  nature 
of  their  effort  or  contribution. 

4.  Staff  Background  and  Organization's 
Experience  (25  Points) 

The  application  identifies  the 
background  of  the  project  director/ 
principal  investigator  and  key  project 
staff  (including  name,  address,  training, 
educational  background  and  other 
quaUfying  experience)  and  the 
experience  of  the  oi<ganization  to 
demonstrate  the  appUcant's  abiUty  to 
effectively  and  efficiently  administer 
this  project.  The  appUcaUon  describes 
the  relationship  between  this  project 
and  other  work  planned,  anticipated  or 
under  way  by  the  appUcant  which  is 
being  supported  by  Federal  assistance. 

D.  Structure  of  Priority  Area 
Descriptions 

Each  priority  area  description  is 
compoMd  of  the  foUowix^  sections: 

•  Eligible  Applicants:  Tnis  section 
specifies  the  type  of  organization  which 
is  eUgible  to  apply  imder  the  particular 
priority  area. 

•  Purpose:  This  section  presents  the 
basic  fociis  and/or  broad  goal(s)  of  the 
priority  area. 

•  Backffvund  Information:  This 
section  briefly  discusses  the  legislative 
iMckground  as  weU  as  the  current  state- 
of-the-art  and/or  current  state-of- 
practice  that  supports  the  need  for  the 
particular  priority  area  activity. 
Relevant  information  on  projects 
previously  funded  by  ACF  and/or  other 
State  models  are  noted,  where 
appUcable. 

•  Minimum  Requirements  for  Project 

Design:  This  section  presents  the  basic 
set  of  issues  that  must  be  addressed  in 
the  appUcation.  Typically,  they  relate  to 
project  design,  evaluation,  and 
community  involvement.  This  section 
also  asks  for  specific  information  on  the 
proposed  project.  Inclusion  and 
discussion  of  these  items  is  important 
since  they  will  be  used  by  the  reviewers 
in  evaluating  the  applications  against 
the  evaluation  criteria.  Project  products, 
continuation  of  the  project  effort  after 
the  Federal  support  ceases,  and 
dissemination/utilization  activities,  if 
appropriate,  are  also  addressed. 

•  Project  Duration:  This  section 
specifies  the  maximum  allowable  length 
of  time  for  the  project  period;  it  refers 


to  the  amount  of  time  for  which  Federal 
funding  is  available. 

•  Federal  Share  of  Project  Costs:  This 
section  specifies  the  maximum  amount 
of  Federal  support  for  the  project. 

•  Matching  Requirement:  This  section 
specifies  the  minimum  non-Federal 
contribution,  either  through  cash  or  in- 
kind  match,  that  is  required  to  the 
maximum  Federal  funds  requested  for 
the  project. 

•  Anticipated  Number  of  Projects  To 
Be  Funded:  This  section  specifies  the 
number  of  projects  that  ADD  anticipates 
it  will  fund  in  the  priority  area. 

•  CFDA:  This  section  identifies  the 
Catalog  of  Federal  Domestic  Assistance 
(CFDA)  number  and  title  of  the  program 
imder  which  apphcations  in  this 
priority  area  will  be  funded.  This 
information  is  needed  to  complete  item 
10  on  the  SF  424. 

Please  note  that  applications  that  do 
not  comply  with  the  specific  priority 
area  requirements  in  the  section  on 
"EUgible  AppUcants"  wiU  not  be 
reviewed. 

AppUcants  must  clearly  identify  the 
specific  priority  area  under  which  they 
wish  to  have  their  apphcations 
considered,  and  tailor  their  apphcations 
accordingly.  In  addition,  previous 
experience  has  shown  that  an 
appUcation  which  is  broader  and  more 
general  in  concept  than  outlined  in  the 
priority  area  description  is  less  likely  to 
score  as  well  as  one  which  is  more 
clearly  focused  on  and  directly 
responsive  to  the  concerns  of  that 
specific  priority  area. 

E.  Available  Funds 

ADD  intends  to  award  new  grants 
resulting  from  this  annoimcement 
during  the  fourth  quarter  of  fiscal  year 
1995,  subject  to  the  availabiUty  of 
funding.  The  size  of  the  actual  awards 
will  vary.  Each  priority  area  description 
includes  information  on  the  maximum 
Federal  share  of  the  project  costs  and 
the  anticipated  number  of  projects  to  be 
funded. 

The  term  "budget  period"  refers  to  the 
interval  of  time  (usually  12  months)  into 
which  a  multi-year  period  of  assistance 
(project  period)  is  divided  for  budgetary 
and  funding  purposes.  The  term 
"project  period"  refers  to  the  total  time 
a  project  is  approved  for  support, 
including  any  extensions. 

Where  appropriate,  applicants  may 
propose  project  periods  which  are 
shorter  than  the  maximums  specified  in 
the  various  priority  areas.  Non-Federal 
share  contributions  may  exceed  the 
minimums  specified  in  the  various 
priority  areas  when  the  appUcant  is  able 
to  do  so. 


For  multi-year  projects,  continued 
Federal  funding  beyond  the  first  budget 
period,  but  within  the  approved  project 
period,  is  subject  to  the  availabiUty  of 
funds,  satisfactory  progress  of  the 
grantee  and  a  determination  that 
continued  funding  would  be  in  the  best 
interest  of  the  Government. 

F.  Grantee  Share  of  Project  Costs 

Grantees  must  provide  at  least  25% 
percent  of  the  total  approved  cost  of  the 
project.  The  total  approved  cost  of  the 
project  is  the  sum  of  the  ACF  share  and 
the  non-Federal  share.  The  non-Federal 
share  may  be  met  by  cash  or  in-kind 
contributions,  although  appUcants  are 
encouraged  to  meet  their  match 
requirements  through  cash 
contributions.  Therefore,  a  project 
requesting  $100,000  in  Federal  funds 
(based  on  an  award  of  $100,000  per 
budget  period)  miist  include  a  match  of 
at  least  $33,333  (25%  total  project  cost). 

An  exception  to  the  grantee  cost- 
sharing  requirement  relates  to 
apphcations  originating  from  American 
Samoa,  Guam,  the  Virgin  Islands,  and 
the  Commonwealth  of  the  Northern 
Mariana  Islands.  Apphcations  from 
these  areas  are  covered  under  section 
501(d)  of  Pub.  L.  95-134,  which  requires 
that  the  Department  waive  "any 
requirement  for  local  matching  funds  for 
grants  under  $200,000." 

The  appUcant  contribution  must 
generally  be  secured  from  non-Federal 
sources.  Except  as  provided  by  Federal 
statute,  a  cost-sharing  or  matching 
requirement  may  not  be  met  by  costs 
borne  by  another  Federal  grant. 
However,  funds  from  some  Federal 
programs  benefitting  Tribes  and  Native 
American  oi^anizations  have  been  used 
to  provide  vaUd  sources  of  matching 
funds.  If  this  is  the  case  for  a  Tribe  or 
Native  American  organization 
submitting  an  appUcation  to  ADD.  that 
organization  should  identify  the 
programs  which  wiU  be  providing  the 
funds  for  the  match  in  its  appUcation. 
If  the  appUcation  successfully  competes 
for  PNS  grant  funds,  ADD  wiU 
determine  whether  there  is  statutory 
authority  for  this  use  of  the  funds.  The 
Administration  for  Native  Americans 
and  the  DHHS  Office  of  General  Counsel 
will  assist  ADD  in  making  this 
determination. 

G.  Cooperation  in  Evaluation  Efforts 

Grantees  funded  by  ADD  may  be 
requested  to  cooperate  in  evaluation 
efforts  funded  by  ADD.  The  purftose  of 
these  evaluation  activities  is  to  learn 
from  the  combined  experience  of 
multiple  projects  funded  under  a 
particiilar  priority  area. 
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H.  Closed  Captioning  for  Audiovisual 
Efforts 

Applicants  are  encouraged  to  include 
"closed  captioning"  in  the  development 
of  any  audiovisual  products. 

Part  rv.  Fiscal  Year  1995  Priority  Areas 
for  Prelects  of  National  Significdnce 

The  following  section  presents  the 
final  priority  areas  for  Fiscal  Year  1995 
Projects  of  National  Significance  (PNS) 
and  solicits  the  appropriate 
applications. 

Fiscal  Year  1995  Priority  Area  1 :  ADD 
andACYF,  Family  and  Youth  Services 
Bureau  Collaboration  Between  Youth 
Service  Providers  and  Disabilities 
Advocates  to  Enhance  Services  to  Youth 
With  Developmental  Disabilities 

•  Eligible  Applicants:  Basic  Center 
Programs  for  Runaway  and  Homeless 
Youth  (RHY),  Transitional  Living 
Programs  for  RHY,  Drug  Abuse  and 
Prevention  Programs  for  RHY,  and 
Youth  Gang  Drug  Prevention  Programs 
currently  funded  by  the  Family  and 
Youth  Services  Bureau  and  University 
Affiliated  Programs,  State 
Developmental  Disabilities  Councils, 
and  Protection  and  Advocacy  Programs 
currently  funded  by  the  Administration 
on  Developmental  Disabilities. 

•  Purpose:  Under  this  priority  area, 
the  Administration  on  Developmental 
Disabihties  (ADD)  and  the  Family  and 
Youth  Services  Bureau  (FYSB)  of  the 
Administration  on  Children,  Youth  and 
FamiUes  (ACYF)  will  jointly  award 
demonstration  grant  funds  to  foster 
collaboration  between  its  grantee 
programs.  The  purpose  of  these  grants 
will  be  to  provide  improved  access  to 
services  and  supports  for  youth  with 
developmental  disabilities  who  are  at 
risk  of  running  away  or  becoming 
involved  in  gang  activities  or  delinquent 
behavior.  Both  ADD  and  FYSB  are 
interested  in  applications  that  will 
support  a  youth  development  approach 
to  serving  young  people.  The  FYSB 
encourages  local  youth  service  agencies 
to  offer  a  holistic  service  approach  that 
acknowledges  young  people's  strengths 
and  contributions  while  responding  to 
their  needs.  ADD  advocates  for  services 
that  enable  young  people  with 
developmental  disabilities  to  live 
independently  through  employment. 
This  goal  is  achieved  by  drawing  on 
both  the  support  of  the  community  and 
the  youth's  own  resources.  Employment 
is  an  important  outcome  for  all  youth 
with  developmental  disabilities. 

These  projects,  to  be  conducted 
jointly  by  ADD  and  FYSB  funded 
grantees,  would  strengthen  the  ability  of 
at-risk  youth  with  developmental 


disabilities  (12-21  years  of  age)  to 
achieve  their  full  potential  and  grow  to 
be  successful,  independent  adults. 
Specifically,  ADD  and  FYSB  are  seeking 
applications  that  explore  methods  for 
assisting  their  respective  grantees  to 
ensure  access  to  appropriate  services 
and  supports  by  youth  with 
developmental  disabilities  who 
participate  in  their  programs. 

•  Background  Information:  Youih 
with  developmental  disabilities  face 
enormous  odds.  Too  often,  as  with  all 
people  with  developmental  disabilities, 
they  lack  the  basics  of  American  life:  A 
good  education,  a  job,  and  a  real  home. 
Tagged  with  diagnostic  labels  and 
segregated  and  discriminated  against, 
many  lack  the  information,  assistance, 
and  support  they  need  to  make 
informed  choices.  Their  abilities  are  not 
recognized:  and  their  differences  set 
them  apart,  even  from  family  members 
who  love  them  but  cannot  afford  or 
manage  their  special  needs.  Situations 
such  as  these  increase  the  odds  that 
youth  with  developmental  disabilities 
will  join  the  ranks  of  other  nmaway  and 
homeless  youth  and  youth  involved  in 
gangs  or  negative  behaviors,  thereby 
increasing  their  vulnerability. 

To  address  these  needs,  FYSB  and 
ADD  established  a  three-year 
Memorandum  of  Understanding  (MOU) 
to  enhance  coordination  between  the 
two  agencies  with  the  goal  of  increasing 
access  to  generic  and  specialized 
services  for  youth  with  developmental 
disabilities. 

The  FYSB  administers  the  Runaway 
and  Homeless  Youth  Program,  the 
Transitional  Living  Program  for 
Homeless  Youth,  the  Drug  Abuse 
Prevention  Program  for  Runaway  and 
Homeless  Youth,  and  the  Youth  Gang 
Drug  Prevention  Program.  These 
programs  were  created  in  response  to 
widespread  concern  about  the  alarming 
number  of  rtmaway  and  homeless  youth 
and  youth  at-risk  of  gang  involvement. 
Today,  an  estimated  500,000  to  1.5 
million  youth  run  away  from,  or  are 
forced  out  of  their  homes,  and  an 
estimated  200,000  are  homeless.  While 
there  are  no  reliable  estimates  of  youth 
at-risk  of  becoming  involved  or  involved 
in  gangs,  all  States  have  reported  the 
rise  of  youth  gangs  and  their  illegal 
activities. 

ADD  grantees  are  involved  in  a 
variety  of  State  and  local  efforts  which 
specifically  address  this  population.  For 
example,  addressing  the  transition  of 
youth  from  school  to  the  workplace  is 
a  priority  for  virtually  all  State 
Developmental  Disabilities  Councils. 
The  Protection  and  Advocacy  agencies 
advocate  for  the  inclusion  of  youth  with 
disabilities  in  regular  classrooms  and 


other  community  activities.  In  addition. 
University  Affiliated  Programs  have  as 
one  of  their  mandated  activities  the 
provision  of  training  and  technical 
assistance  to  community  agencies 
serving  individuals  with  developmental 
disabilities,  including  youth. 

FYSB  and  ADD  are  accepting 
applications  developed  jointly  by  at 
least  one  ADD  and  one  FYSB  funded 
grantee  to  demonstrate  the  need  for  and 
effectiveness  of  collaborations  between 
the  FYSB  and  ADD  grantee  programs  to 
enable  Pt-risk  youth  with  developmental 
disabilities  to  make  a  successful 
transition  from  adolescence  to 
adulthood. 

Agencies  interested  in  submitting 
applications  under  this  priority  area 
should  contact  FYSB  at  (202)  205-6060 
or  ADD  at  (202)  690-6897  for 
information  regarding  their  respective 
programs  and  existing  grantees. 

•  Minimum  Requirements  for  Project 
Design:  These  projects  must  be 
conducted  collaboratively  between  at 
least  one  ADD  and  one  FYSB-funded 
grantee.  Both  collaborating  agencies 
must  be  located  in  the  same  or 
neighboring  communities  to  facilitate 
collaboration.  Collaborations  should  be 
functional;  letters  of  agreement  are  not 
enough.  Each  collaborating  agency 
should  be  actively  involved  and  should 
provide  an  essential  component  of 
service  to  the  program. 

Applications  should  be  culturally 
sensitive,  family  based,  and  community 
focused.  The  population  to  be  served  by 
the  projects  should  include  both  youth 
who  are  and  who  are  not  at-risk  of 
ruiming  away  fi^om  home  or  becoming 
involved  in  gang  activity  or  delinquent 
behavior.  In  addition,  both  youth  who 
have  and  who  do  not  have  a 
developmental  disability  should  be 
included  in  the  target  population. 

ADD  and  FYSB  are  particularly 
interested  in  supporting  projects  which 
plan  to  undertake  the  following 
activities: 

•  Improve  coordination  of  services 
through  increased  networking  and 
information  sharing  among  Federal, 
State,  and  local  organizations  involved 
in  providing  services.  These  efforts 
should  include  all  stakeholders,  with  at- 
risk  youth  and  their  families  at  the 
center  of  the  collaborative  partnerships. 

•  Identify  existing  programs  that  are 
providing  effective  services  to  at-risk 
youth  with  developmental  disabilities. 

•  Enhance  service  delivery  through 
the  identification  of  the  risks,  issues, 
problems  and  needs  of  at-risk  youth 
with  developmental  disabilities. 

•  Enhance  service  delivery  through 
the  identification  of  the  existing  barriers 
to  full  collaborative  partnerships 


designed  to  advance  the  independence, 
individual  choice,  and  empowerment  of 
at-risk  youth  with  disabilities  and  their 
fomilies  and  break  the  dependence  these 
youth  may  ultimately  have  on  the 
service  delivery  system. 

•  Improve  access  to  supports  and 
services  through  the  identification  and 
development  of  collaborative  and 
comprehensive  systems  of  support 
including  training  materials  and 
strategies  for  technical  assistance  in 
state-of-the-art  services  and  supports 
which  promote  the  independence  of  at- 
risk  youth  with  disabilities.  The 
activities  of  these  projects  may  include 
a  technology  component  for  youth  for 
whom  assistive  devices  become  the  key 
to  independence. 

As  a  general  guide,  we  will  expect  to 
fund  only  those  applications  for  projects 
that  are 

•  Family  focussed. 

•  Community  based. 

•  Cultiu^y  competent. 

•  In  compliance  with  the  Americans 
with  Disabihties  Act  and  section  504  of 
the  Rehabilitation  Act  of  1973  as 
amended  by  the  Rehabilitation  Act 
amendments  of  1992  (Pub.  L.  102-569). 

•  Proyecf  Duration;  This 
announcement  is  soliciting  applications 
for  project  periods  up  to  three  years 
under  this  priority  area.  Awards,  on  a 
competitive  basis,  will  be  for  a  one-year 
budget  period,  although  project  periods 
may  be  for  three  years.  AppUcabons  for 
continuation  grants  funded  under  this 
priority  area  beyond  the  one-year  budget 
period,  but  within  the  three-year  project 
period,  will  be  entertained  in 
subsequent  years  on  a  non-competitive 
basis,  subject  to  the  availabiUty  of 
funds,  satisfactory  progress  of  the 
grantee  and  determination  that 
continued  funding  would  be  in  the  best 
interest  of  the  Government. 

•  Federal  Share  of  Project  Costs:  The 
maximum  Federal  share  is  not  to  exceed 
$150,000  for  the  first  12-month  budget 
period  or  a  maximum  of  $450,000  for  a 
three-year  project  period. 

•  Matching  Requirement:  Grantees 
must  provide  at  least  25  percent  of  the 
total  approved  cost  of  the  project.  The 
total  approved  cost  of  the  project  is  the 
sum  of  the  ACF  share  and  the  non- 
Federal  share.  The  non-Federal  share 
may  be  met  by  cash  or  in-kind 
contributions,  although  applicants  are 
encouraged  to  meet  their  match 
requirements  through  cash 
contributions.  Therefore,  a  project 
requesting  $150,000  in  Federal  funds 
(based  on  an  award  of  $150,000  per 
budget  period)  must  include  a  match  of 
at  least  $50,000  (25%  total  project  cost). 


•  Anticipated  Number  of  Projects  to 
be  Funded:  It  is  anticipated  that  up  to 
three  (3)  projects  will  be  funded. 

•  CFDA;  ADD's  CFDA  (Code  of 
Federal  Domestic  Assistance)  number  is 
93.631— Developmental  Disabilities- 
Projects  of  National  Significance. 
FYSB's  CFDA  numbers  are  93.623. 
Runaway  and  Homeless  Youth  Program. 
93.550,  Transitional  Living  Program, 
and  93.660,  Youth  Gang  Drug 
Prevention  Program. 

Fiscal  Year  1995  Priority  Area  2: 
Americans  With  Developmental 
Disabilities  and  the  Criminal  Justice 
System 

•  Eligible  Applicants:  Self-advocacy 
groups,  independent  living  centers, 
private  nonprofit  organizations,  or 
agencies. 

•  Purpose:  Under  this  priority  area, 
ADD  will  award  demonstration  grant 
funds  for  projects  addressing  the 
consequences  of  becoming  involved  in 
the  criminal  justice  system  by 
individuals  with  developmental 
disabilities.  The  Americans  with 
Disabilities  Act  requires  police  to  take 
steps,  including  training  when 
necessary,  to  avoid  discriminatory 
treatment  on  the  basis  of  disabiUty. 
States  and  locahties  require  direction 
and  assistance  to  carry  out  these 
provisions. 

•  Background  Information:  Both  as 
victims  and  those  accused  and 
convicted  of  committing  crimes, 
individuals  with  developmental 
disabilities  (especially  mental 
retardation)  are  becoming  increasingly 
involved  in  the  criminal  justice  system. 
Moreover,  these  individuals  often  face 
unequal  justice  at  the  hands  of  poUce 
and  the  courts  precisely  because  the 
current  system  is  not  educated  or 
prepared  to  respond  or  adapt  to  their 
disabilities  and  self-advocates  have  not 
been  considered  as  essential  elements  of 
the  educational  process. 

Advocates,  scnolars,  and  others  argue 
that  people  who  have  been  very 
carefully  taught  all  their  fives  to  trust 
and  please  authority  figiires  sometimes 
confess  to  crimes  they  have  not  and 
could  not  have  committed.  Police, 
prosecutors,  and  the  public  need  to 
learn  about  the  raw  viilnerability  of 
many  of  these  citizens. 

Much  more  focused  effort  must  be 
placed  on  identifying  and  replicating 
best  and  promising  practices  in  this 
area.  This  is  especially  true  if  the 
critical  concept  of  community  poUcing 
is  going  to  be  applied  to  individuals 
with  disabilities  in  a  fair  and  effective 
manner  throughout  our  Nation. 

Greater  empnasis,  therefore,  must  be 
placed  on  providing  current  poUce  and 


new  recruits  with  the  training  and 
technical  assistance  needed  to  afford 
people  with  disabihties  who  are  victims 
or  alleged  perpetrators  of  crime  with 
equal  justice  under  the  law. 

The  input  and  participation  of  people 
with  developmental  and  other 
disabilities  is  crucial  for  familiarizing 
police  and  others  with  the  unique  range 
of  needs  and  abiUties  of  such 
individuals. 

Additional  training  is  needed  to  better 
prepare  individuals  with  disabihties  to 
avoid  conduct  that  might  place  them  at 
risk  of  becoming  victims  or  accused 
perpetrators  of  criminal  activities  and  to 
negotiate  in  the  criminal  justice  system 
should  they  become  involved  with  it. 
An  understanding  of  Miranda  rights  and 
responses  is  crucial. 

ADD  is  particularly  interested  in 
receiving  apphcations  from  national. 
State,  and  local  self-advocacy  networks, 
with  the  capacity  to  work 
collaboratively  with  the  developmental 
disabihties  network,  service  providers, 
law  enforcement  officials,  criminal 
jxistice  agencies,  the  civil  rights 
community,  and  others,  who  would  be 
able  to  spearhead  such  efforts. 

•  Minimum  Requirements  for  Project 
Design:  ADD  is  particularly  interested  in 
supporting  projects  which  include  the 
following: 

•  Initiation  and  coordination  by  a 
self-advocacy  network  working 
collaboratively  with  the  developmental 
disabihties  network,  disabihty  groups. 
Mentally  Retarded  Defendants 
Programs,  and  those  agencies  included 
in  the  criminal  justice  system. 

•  A  survey  and  fist  of  programs, 
materials,  curricula  that  have  been 
developed  and  implemented,  including 
relevant  legal  statutes. 

•  The  implementation  of  an  ongoing 
procedure  for  sohdting  discussion, 
exploring  experiences  and  perceptions, 
and  strategizing  steps  for  prevention,  for 
dealing  vdth  sexual  harassment,  and  for 
navigating  through  legal  procedures, 
which  may  include  focus  groups, 
interviews  following  incarceration,  and 
video  presentations  with  a  view  toward 
receiving  input  and  direction  from 
individuals  with  developmental 
disabilities. 

•  The  development  of  self-produced 
materials  in  such  media  as  dramatic 
presentations,  artwork,  or  music  to 
convey  issues  regarding  prevention  of 
involvement  and  negotiating 
involvement  with  the  criminal  justice 
system. 

•  The  development  or  adaptation  of 
model  programs  at  the  local  level. 
including  coverage  of  sexual 
harassment,  for  implementation  with 
individuals  with  developmental 
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disabilities,  family  members,  service 
providers,  police,  court  personnel, 
health  and  rehabilitation  liaison,  and 
others  involved  with  the  criminal 
justice  system.  Materials  should  be 
developed  in  easy-to-imderstand 
language. 

•  The  development  of  strategies  for 
establishing  a  pre-trial  intervention 
program  providing  counseling, 
education,  and  family  support. 

As  a  general  guide,  ADD  will  expect 
to  fund  only  those  applications  for 
projects  that  incorporate  the  following 
elements: 

•  Consimier/self-advocate  orientation 
and  participation. 

•  Key  project  personnel  with  direct 
life,  parental,  or  familial  experience 
with  hving  with  a  disability. 

•  Strong  advisory  components  that 
consist  of  51%  individuals  with 
disabilities  and  a  structure  where 
individuals  with  disabilities  make  real 
decisions  that  determine  the  outcome  of 
the  grant. 

•  Research  reflecting  the  principles  of 


participatory  action. 
•  Cultural  ( 


competency. 

•  A  description  of  how  individuals 
with  disabilities  and  their  families  will 
be  involved  in  all  aspects  of  the  design, 
implementation,  and  evaluation  of  the 
project. 

•  Attention  to  unserved  and 
inadequately  served  individuals,  having 
a  range  of  disabilities  from  mild  to 
severe,  from  multicultiu«l  backgroimds, 
rural  and  inner-city  areas,  and  migrant, 
homeless,  and  refugee  families. 

•  Compliance  with  the  Americans 
with  Disabilities  Act  and  Section  504  of 
the  Rehabilitation  Act  of  1973  as 
amended  by  the  Rehabilitation  Act 
amendments  of  1992  (Pub.  L.  102-569). 

•  Collaboration  through  partnerships 
and  coalitions. 

•  Development  of  the  capacity  to 
communicate  and  disseminate 
information  and  technical  assistance 
through  e-mail  and  other  effective, 
affordable,  and  accessible  forms  of 
electronic  communication.    . 

•  A  community -based  approach. 

•  Responsiveness  through  systems 
change. 

•  Identification  of  barriers  and 
strategies  for  overcoming  barriers. 

•  Outcome  orientation. 

•  Measurement  and  ongoing 
evaluation,  including  the  participation 
of  individuals  with  disabilities  in 
formidation  and  implementation. 

•  Development  and  establishment  of 
practices  and  programs  beyond  project 
period. 

•  Dissemination  of  models,  products, 
best  practices,  and  strategies  for 
distribution  between  the  networks  and 


beyond.  A  plan  describing  initial 
activities  is  needed  between  funded 
projects  as  weU  as  at  the  end  of  the 
project  period.  These  activities  should 
maintain  and  share  ongoing 
information,  existing  resources  of 
consultants/experts,  and  cvuriculumy 
materials  with  funded  projects  and 
within  the  network. 

•  Project  Duration:  This 
announcement  is  soliciting  applications 
for  a  three-year  project  period  under  this 
priority  area.  Awards,  on  a  competitive 
basis,  will  be  for  a  one-year  budget 
period,  although  project  periods  may  be 
for  three  years.  Applications  for 
continuation  grants  funded  imder  this 
priority  area  beyond  the  one-year  budget 
period,  but  within  the  three-year  project 
period,  will  be  entertained  in 
subsequent  years  on  a  non-competitive 
basis,  subject  to  the  availability  of 
funds,  satisfactory  progress  of  the 
grantee,  and  determination  that 
continued  funding  would  be  in  the  best 
interest  of  the  Government. 

•  Federal  Share  of  Project  Costs:  The 
maximum  Federal  share  is  not  to  exceed 
$70,000  for  the  first  12-month  budget 
period  or  a  maximiun  of  $210,000  for  a 
three-year  project  period. 

•  Matching  Requirement:  Grantees 
must  provide  at  least  25  percent  of  the 
total  approved  cost  of  the  project.  The 
total  approved  cost  of  the  project  is  the 
sima  of  the  ACF  share  and  the  non- 
Federal  share.  The  non-Federal  share 
may  be  met  by  cash  or  in-kind 
contributions,  although  applicants  are 
encouraged  to  meet  their  match 
requirements  through  cash 
contributions.  Therefore,  a  project 
requesting  $70,000  in  Federal  funds 
(based  on  an  award  of  $70,000  per 
budget  period)  must  include  a  match  of 
at  least  $23,333  (25%  total  project  cost). 

•  Anticipated  Number  of  Projects  to 
be  Funded:  It  is  anticipated  that  up  to 
two  (2)  projects  will  be  funded.  Subject 
to  availability  of  additional  resources  in 
FY  1996  and  the  number  of  acceptable 
applications  received  as  a  result  of  this 
program  announcement,  the  ADD 
Commissioner  may  elect  to  select 
recipients  for  the  FY  1996  cohort  of 
programs  out  of  the  pool  of  applications 
submitted  for  FY  1995  funds. 

•  CFDi4:  ADD's  CFDA  (Code  of 
Federal  Domestic  Assistance)  niunber  is 
93.631 — Developmental  Disabilities — 
Projects  of  National  Significance.  This 
information  is  needed  to  complete  item 
10  on  the  SF  424. 


Fiscal  Year  1995  Priority  Area  3:  First 
Jobs — Introducing  Persons  With/Without 
Developmental  Disabilities  to  the  World 
of  Work  and  Community  Service 

•  Eligible  Applicants:  State  agencies, 
independent  living  centers,  public  or 
private  nonprofit  organizations,  the 
AmeriCorps  program  of  the  Corporation 
for  National  and  Conununity  Service, 
institutions  or  agencies. 

•  Pwpose:  Under  this  priority  area, 
ADD  will  award  model  research  and 
demonstration  funds  on  introducing 
young  people  to  the  world  of  work  and 
commimity  service.  The  initiative 
intends  to  target  yoimg  people  with/ 
without  developmental  disabilities  and 
other  significant  disabilities  from 
cidtiirally  diverse  backgrounds  to  enable 
them  to  gain  first  time  job  or  community 
service  experience  that  will  lead  to 
second  jobs  and  ultimate  career  paths. 
We  are  particularly  interested  in 
applications  that  explore  job 
opportimities  for  yoimg  adults  (15-25 
years  of  age). 

These  projects  should  encourage  the 
inclusion  of  matches  with  individuals 
with  developmental  disabilities  and 
those  without  developmental 
disabilities  in  job  settings  which  would 
lead  to  a  stronger  workplace  and 
community  for  die  future. 

•  Backffvund  Information: 
Nationally,  the  employment  outlook  for 
yoiuig  Americans  with  developmental 
disabilities  is  bleak.  Progress  is  being 
made  supporting  people  with  significant 
disabilities  in  real  jobs,  but  the 
following  facts  speak  for  themselves: 

1.  Only  about  10  percent  of  students 
with  developmental  disabilities 
graduating  from  school  go  on  to 
competitive  or  supported  employment. 

2.  In  1990,  only  about  half  of  people 
with  developmental  disabilities 
surveyed  indicated  they  had  any  choice 
in  what  job  they  held. 

3.  Last,  90  cents  of  every  Federal 
dollar  and  80  cents  of  every  State  dollar 
spent  on  providing  services  to  people 
with  developmental  disabilities  during 
the  day  is  spent  on  keeping  individuals 
in  segregated,  non-productive  settings. 

The  cultural  change  that  needs  to 
occur  is  a  redirection  of  the  efforts  of 
service  providers  and  a  shifting  of  focus 
onto  the  abilities  and  skills  of 
individuals  with  disabilities.  First-time 
job  support  can  result  from  partnerships 
with  young  people  without  disabilities. 
This  emphasis  on  inclusion  provides 
mutual  benefit  as  young  people  in  their 
first  commimity  service  or  employment 
experiences  benefit  from  the  resources 
of  diversity. 

•  hdinimum  Requirements  for  Project 
Design:  The  projects  must  address 


strategies  for  first  jobs  that  will  lead  to 
second  jobs  and  ultimate  career  pwths. 
Research  should  include  assessments  of 
ciurent  practices  and  of  necessary 
supports,  such  as  transportation, 
adaptive  technology,  and  personal 
assistance  services. 

Collaborative  linkages  among  service/ 
support  providers  should  be  explored  as 
well  as  matches  with  individuals  Mdth 
developmental  disabilities  and  those 
without  developmental  disabilities  in 
job  settings.  Strategies  for  success 
should  include  and  stress  consumer 
choice  and  empowerment  as  essential 
approaches  in  the  development  and 
implementation  of  projects  that  will  be 
cidturally  competent,  ongoing,  and  have 
measuj^ble  outcomes. 

The  strategy  should  include  the 
following  components: 

•  The  identification  of  the  barriers 
encountered  in  putting  young  people  to 
work  and  strategies  foimd  effective  in 
doing  so. 

•  The  development  of  model 
memoranda  of  understanding  among 
schools,  businesses,  and  agencies  at  the 
local  level  as  called  for  in  the  School- 
to- Work  Opportimities  Act  of  1994. 

•  The  development  of  policy 
recommendations  on  transitions  from 
school-to-work. 

•  The  development  of 
recommendations  on  needed  technical 
assistance  at  local  and  State  levels. 

•  The  development  of 
recommendations  on  what  roles 
Developmental  Disabilities  Councils, 
University  Affiliated  Programs,  and 
Protection  and  Advocacy  systems  can 
play  in  increasing  school-to-work 
opportunities. 

•  The  evaluation  of  whether  job 
sharing  among  yoimg  people  with  and 
without  disabilities  is  an  effective 
strategy  for  increasing  the  employment 
opportunities  for  both  groups. 

As  a  general  guide,  AJDD  will  expect 
to  fund  only  those  applications  for 
projects  that  incorporate  the  following 
elements: 

•  Consumer/self-advocate  orientation 
and  participation. 

•  Key  project  personnel  with  direct 
life,  parental,  or  familial  experience 
with  living  with  a  disability. 

•  Strong  advisory  components  that 
consist  of  51%  individuals  with 
disabilities  and  a  structure  where 
individuals  with  disabilities  make  real 
decisions  that  determine  the  outcome  of 
the  grant. 

•  Research  reflecting  the  principles  of 
participatory  action. 

•  Cultural  competency. 

•  A  description  of  how  individuals 
with  disabihties  and  their  families  will 
be  involved  in  all  aspects  of  the  design, 


implementation,  and  evaluation  of  the 
project. 

•  Attention  to  unserved  and 
inadequately  served  individuals,  having 
a  range  of  disabilities  from  mild  to 
severe,  from  multicultural  backgrounds, 
rural  and  inner-city  areas,  and  migrant, 
homeless,  and  refugee  families. 

•  Compliance  with  the  Americans 
with  Disabilities  Act  and  Section  504  of 
the  Rehabilitation  Act  of  1973  as 
amended  by  the  Rehabilitation  Act 
amendments  of  1992  (Pub.  L.  102-569). 

•  Collaboration  through  partnerships 
and  coalitions. 

•  Development  of  the  capacity  to 
communicate  and  disseminate 
information  and  technical  assistance 
through  e-mail  and  other  effective, 
affordable,  and  accessible  forms  of 
electronic  communication. 

•  A  community-based  approach. 

•  Responsiveness  through  systems 
change. 

•  Identification  of  barriers  and 
strategies  for  overcoming  barriers. 

•  Outcome  orientation. 

•  Measurement  and  ongoing 
evaluation,  including  the  participation 
of  individuals  with  disabilities  in 
formulation  and  implementation. 

•  Development  and  establishment  of 
practices  and  programs  beyond  project 
period. 

•  Dissemination  of  models,  products, 
best  practices,  and  strategies  for 
distribution  between  the  networks  and 
beyond.  A  plan  describing  initial 
activities  is  needed  between  funded 
projects  as  well  as  at  the  end  of  the 
project  period.  These  activities  should 
mtiintain  and  share  ongoing 
information,  existing  resources  of 
consultants/experts,  and  curriculum/ 
materials  with  funded  projects  and 
within  the  network. 

•  Project  Duration:  This 
announcement  is  soliciting  appUcations 
for  project  periods  up  to  three  years 
under  this  priority  area.  Awards,  on  a 
competitive  basis,  will  be  for  a  one-year 
budget  period,  although  project  periods 
may  be  for  three  yeara.  Applications  for 
continuation  grants  funded  under  this 
priority  area  beyond  the  one-year  budget 
period,  but  within  the  three-year  project 
period,  will  be  entertained  in 
subsequent  years  on  a  non-competitive 
basis,  subject  to  the  availability  of 
funds,  satisfactory  progress  of  the 
grantee  and  determination  that 
continued  funding  would  be  in  the  best 
interest  of  the  Government. 

•  Federal  Share  of  Project  Costs:  The 
maximum  Federal  share  is  not  to  exceed 
$100,000  for  the  first  12-month  budget 
period  or  a  maximum  of  $300,000  for  a 
three-year  project  period. 


•  Matching  Requinwent  Granten 
must  provide  at  least  25  percent  of  the 
total  approved  cost  of  the  project.  The 
total  approved  cost  of  the  project  is  the 
sum  of  the  ACF  share  and  the  non- 
Federal  share.  The  non-Federal  share 
may  be  met  by  cash  or  in-kind 
contributions,  although  applicants  are 
encouraged  to  meet  their  match 
requirements  through  cash 
contributions.  Therefore,  a  project 
requesting  $100,000  in  Federal  funds 
(based  on  an  award  of  $100,000  per 
budget  period)  must  include  a  match  of 
at  least  $33,333  (25%  total  project  cost). 

•  Anticipated  Number  of  Projects  to 
be  Funded:  It  is  anticipated  that  up  to 
two  (2)  projects  vnll  be  funded.  Subject 
to  availability  of  additional  resources  in 
FY  1996  and  the  number  of  acceptable 
applications  received  as  a  result  of  this 
program  announcement,  the  ADD 
Commissioner  may  elect  to  select 
recipients  for  the  FY  1996  cohort  of 
programs  out  of  the  pool  of  applications 
submitted  for  FY  1995  funds. 

•  CFDA:  ADD's  CFDA  (Code  of 
Federal  Domestic  Assistance)  number  is 
93.631 — Developmental  Disabilities — 
Projects  of  National  Significance.  This 
information  is  needed  to  complete  item 
10  on  the  SF  424. 

Fiscal  Year  1995  Priority  Area  4:  Child 
Care  and  Early  Intervention:  Linkages 
for  Successful  Inclusion  of  Young 
Children  with  Disabilities 

•  Eligible  Applicants:  State  agencies, 
public  and  private  nonprofit 
organizations,  institutions  or  agencies. 

•  Purpose:  ADD  will  award 
demonstration  grant  funds  for  projects 
which  will  increase  the  capacity  of 
child  care  and  development  programs  to 
meet  the  needs  of  young  children  with 
disabilities.  Child  care  services  need  to 
be  included  among  the  essential  partner 
agencies  in  the  provision  of  early, 
continuous,  intensive,  and 
comprehensive  child  development  and 
family  support  services  to  children  with 
disabilities  and  their  families.  The 
primary  goals  of  projects  would  be 
increasing  access  to  quality  child  care 
services  for  children  with  disabilities 
birth  through  age  5  and  increasing  the 
delivery  of  early  intervention  and 
related  services  to  children  in  natural 
and  inclusive  environments. 

•  Background  Information.  Although 
inclusion  of  children  with  disabilities 
within  child  care  is  not  a  new 
occurrence,  few  formal  mechanisms 
support  effective  coordination  between 
the  child  care  and  disability 
communities.  These  systems  remain 
separate  and  apart  even  as  they  are 
called  upon  to  provide  services  to  the 
same  children  and  families.  Families  of 
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young  children  with  disabilities 
continue  to  rank  child  care  among  the 
highest  of  their  immet  needs. 
Furthennore,  early  findings  of  the  Part 
H  Early  Intervention  Program  for  infants 
and  toddlers  show  no  significant 
niunber  of  young  children  receiving 
these  services  within  child  care  or  other 
natural  environments  outside  the  home. 

Access  to  quality  child  care  services 
for  children  with  disabilities  was 
significantly  strengthened  and  is 
protected  by  the  passage  of  the 
Americans  with  Disabilities  Act  (ADA) 
in  July  1992.  The  ADA  explicitly 
prohibits  discrimination  of  children 
with  disabilities  in  public  and  private 
child  care  settings.  The  ADA  opens 
many  doors  and  provides  the  legal 
protections  to  assure  access  to  children 
with  disabilities,  but  this  prohibition  of 
discrimination,  in  and  of  itself,  is 
limited  in  its  ability  to  increase  the 
capacity  of  child  care  programs  to 
successfully  include  children  with 
disabilities.  Even  when  providers 
understand  their  obligations  under  the 
ADA,  they  continue  to  need  ongoing 
access  to  training,  technical  assistance, 
mentorship.  and  consultation  to 
implement  meaningful  and  inclusionary 
policies  and  proerams. 

Furthermore,  tne  linkages  between 
childhood  disability  and  poverty  have 
long  gone  unnoticed  and  unaddressed. 
Nearly  8  percent  of  children  on  AFDC 
have  disabilities.  Without  intervention 
and  support,  children  in  poverty  are 
also  at  risk  for  disability.  Often 
overlooked  by  the  child  care  system  are 
children  from  homeless  shelters.  There 
are  indications  that  many  of  these 
children  exhibit  higher  levels  of 
developmental  problems.  There  is  also  a 
need  for  training  in  the  implications  of 
fetal  alcohol  syndrome,  failure  to  thrive, 
lead  poisoning,  abusive  bead  trauma, 
shaken  baby  syndrome,  pediatric  AIDS, 
and  learning  delay  related  to  hearing 
loss  from  viral  infection  and  congestion. 

•  Minimum  Requirements  for  Project 
Design:  ADD  is  particularly  interested  in 
local  and  Statewide  projects  that 
promote  a  seamless  interagency 
approach  to  better  serve  children  with 
disabilities,  especially  those  children 
with  disabilities  who  live  in  poverty.  To 
develop  child  care  services  which  are 
responsive  to  the  needs  of  yoimg 
children  with  disabihties  and  their 
famihes,  the  protections  of  the  ADA 
must  be  joined  with  best  practices  in  the 
field  of  early  childhood  education,  early 
intervention,  and  family  support 
services. 

The  following  are  types  of  activities 
projects  may  wish  to  engage  in: 

•  Develop  and  implement  a  training 
program  to  meet  the  needs  of  the  child 


care  community,  providers,  and  parents 
of  children  with  disabilities  regarding 
the  ADA  and  its  protections  and 
obligations. 

•  Identify  and  demonstrate  strategies 
and  mechanisms  which  support  and 
expand  training  opportunities  across 
systems.  Strategies  should  illustrate 
how  resources  and  expertise  can  be 
shared,  as  well  as  establishing 
opportimities  for  technical  assistance 
and  ongoing  mentorship  including 
mentorship  by  parents  of  children  with 
disabilities,  parents  with  disabilities, 
and  other  individuals  with  disabilities. 

•  Develop  formal  and  informal 
linkages  to  increase  the  knowledge, 
awareness,  and  access  to  resources  and 
services  among  families,  child  care 
providers,  early  childhood  educators, 
disability  service  providers,  and  others 
who  work  with  children  with 
disabilities  and  their  families. 

•  identify  and  document  replicable 
programs  and  projects  which  promote 
supported  inclusion,  that  is,  service 
coordination  for  individualizing 
inclusion  of  children  with  disabilities 
into  generic  child  care  programs. 

•  Produce  cost  effective  models  to 
combine  sources  of  funds  or  other 
strategies  that  will  facilitate  parents 
accessing  child  care  settings  of  their 
choice. 

Projects  may  expand  their  focus  to 
children  older  than  5  if  the  primary 
focus  is  on  children  birth  to  5.  Projects 
may  address  the  needs  of  siblings  of 
children  with  disabilities  as  a  family 
support  if  the  primary  focus  is  on 
children  with  disabilities  from  birth  to 
5. 

ADD  is  interested  in  funding  projects 
reflecting  these  values  in  cultiJurally 
competent,  inclusive,  family-centered 
and  measurably  outcome-oriented 
approaches  that  can  establish  ongoing 
relationships. 

In  addition,  ADD  is  interested  in  joint 
efforts  of  projects  such  as  the 
Americorps  program  of  the  Corporation 
for  National  and  Community  Service 
and  the  Job  Opportunities  Basic  Skills 
QOBS)  program,  whereby  young  people 
with  disabilities  may  participate  in  jobs 
and  community  service  as  personal 
assistants  and  inclusion  aides. 

As  a  general  guide,  ADD  will  expect 
to  fund  only  those  applications  for 
projects  that  incorporate  the  following 
elements: 

•  Consumer/self-advocate  orientation 
and  participation. 

•  key  project  personnel  with  direct 
life,  parental,  or  familial  experience 
with  living  with  a  disability. 

•  Strong  advisory  components  that 
consist  of  51%  individuals  with 
disabilities  and  a  structure  where 


individuals  with  disabilities  make  real 
decisions  that  determine  the  outcome  of 
the  grant. 

•  Research  reflecting  the  principles  of 
participatory  action. 

•  Development  of  the  capacity  to 
communicate  and  disseminate 
information  and  technical  assistance 
through  e-mail  and  other  effective, 
affordable,  and  accessible  forms  of 
electronic  communication. 

•  Cultural  competency. 

•  A  description  of  how  individuals 
with  disabihties  and  their  families  will 
be  involved  in  all  aspects  of  the  design, 
implementation,  and  evaluation  of  the 
project. 

•  Attention  to  unserved  and 
inadequately  served  individuals,  having 
a  range  of  disabilities  from  mild  to 
severe,  from  multicultiu^  backgrounds, 
rural  and  iimer-city  areas,  and  migrant, 
homeless,  and  refugee  families. 

•  Compliance  with  the  Americans 
with  Disabilities  Act  and  section  504  of 
the  Rehabilitation  Act  of  1973  as 
amended  by  the  Rehabilitation  Act 
amendments  of  1992  (Pub.L.  102-569). 

•  Collaboration  through  partnerships 
and  coalitions. 

•  A  community-based  approach. 

•  Responsiveness  through  systems 
change. 

•  Identification  of  barriers  and 
strategies  for  overcoming  barriers. 

•  Outcome  orientation. 

•  Measurement  and  ongoing 
evaluation,  including  the  participation 
of  individuals  with  disabilities  in 
formulation  and  implementation. 

•  Development  and  establishment  of 
practices  and  programs  beyond  project 
period. 

•  [hssemination  of  models,  products, 
best  practices,  and  strategies  for 
distribution  between  the  networks  and 
beyond.  A  plan  describing  initial 
activities  is  needed  between  funded 
projects  as  well  as  at  the  end  of  the 
project  period.  These  activities  should 
maintain  and  share  ongoing 
information,  existing  resources  of 
consultants/experts,  and  curriculum/ 
materials  with  funded  projects  and 
within  the  network. 

•  Project  Duration:  This 
annoimcement  is  soliciting  applications 
for  project  periods  up  to  three  years 
under  this  priority  area.  Awards,  on  a 
competitive  basis,  will  be  for  a  one-year 
budget  period,  although  project  periods 
may  be  for  three  years.  Applications  for 
continuation  grants  funded  under  this 
priority  area  beyond  the  one-year  budget 
period,  but  within  the  three-year  project 
period,  will  be  entertained  in 
subsequent  years  on  a  non-competitive 
basis,  subject  to  the  availabiUty  of 
funds,  satisfactory  progress  of  the 


grantee,  and  determination  that 
continued  funding  would  be  in  the  best 
interest  of  the  Government. 

•  Federal  Share  of  Project  Costs:  The 
maximxun  Federal  share  is  not  to  exceed 
$100,000  for  the  first  12-month  budget 
period  or  a  maximum  of  $300,000  for  a 
three-year  project  period. 

•  Matching  Requirement:  Grantees 
must  provide  at  least  25  percent  of  the 
total  approved  cost  of  the  project.  The 
total  approved  cost  of  the  project  is  the 
simi  of  the  ACF  share  and  the  non- 
Federal  share.  The  non-Federal  share 
may  be  met  by  cash  or  in-kind 
contributions,  although  applicants  are 
encouraged  to  meet  their  match 
requirements  through  cash 
contributions.  Therefore,  a  project 
requesting  $100,000  in  Federal  funds 
(based  on  an  award  of  $100,000  per 
budget  period)  must  include  a  match  of 
at  least  $33,333  (25%  total  project  cost). 

•  Anticipated  Number  of  Projects  To 
Be  Funded:  It  is  anticipated  that  up  to 
two  (2)  projects  will  be  funded.  Subject 
to  availability  of  additional  resources  in 
FY  1996  and  the  number  of  acceptable 
appUcations  received  as  a  result  of  this 
program  aimouncement,  the  ADD 
Commissioner  may  elect  to  select 
recipients  for  the  FY  1996  cohort  of 
programs  out  of  the  pool  of  applications 
submitted  for  FY  1995  funds. 

•  CFDi4;  ADD's  CFDA  (Code  of 
Federal  Domestic  Assistance)  nxunber  is 
93.631 — Developmental  Disabilities — 
Projects  of  National  Significance.  This 
information  is  needed  to  complete  item 
10  on  the  SF  424. 

Fiscal  Year  1995  Priority  Area  5: 
Building  a  Multi-Cultural  Network 
Within  the  Developmental  Disabilities 
System  Which  Increases  Service  Equity, 
Opportunities,  and  Inclusion  for 
Individuals  From  Racial  and  Ethnic 
Minority  Groups 

•  Eligible  Applicants:  Consortium  of  a 
State  Developmental  Disabihties 
Council,  University  Affiliated  Programs, 
the  Protection  and  Advocacy  Prt^gram, 
national  developmental  disabilities 
associations,  and  other  multicultural 
institutions  and  organizations. 

•  Purpose:  ADD  is  proposing  to  fund 
model  demonstration  projects  that  will 
enable  State  developmental  disabilities 
networks  in  partnership  with  advocacy 
groups  and  self-advocates  to  gain  and 
maintain  the  knowledge,  skills,  and 
competencies  necessary  to  serve  and 
empower  a  culturally  diverse 
constituency.  These  projects  should 
assist  the  components  ojf  the  State 
developmental  disabilities  networks 
(Developmental  Disabihties  Councils, 
Protection  and  Advocacy  Agencies,  and 
University  AffiUated  Programs)  in 


obtaining  appropriate  tools  to  identify 

areas  of  need  and  to  develop  action 

strategies  that  vhil  address  not  only 

current  needs  but  have  as  a  goal 

institutionaUzing  adtural  competency 

in  every  aspect  of  these  programs.  In 

some  instances,  assistance  in  cult\iral 

competence  should  be  implemented  at 

the  community  or  poUcy/advocacy  level 

whereas  other  programs  will  need 

assistance  at  a  more  basic  internal/ 

programmatic  level.  At  the  State  level, 

building  linkages  or  connections  among 

and  between  the  Developmental 

Disabilities  Councils,  P&As,  and  UAPs 

with  cidtural/ethnic  organizations  that 

are  representative  of  community 

demographics  will  be  essential  as  these 

components  of  the  developmental 

disabilities  network  develop  and 

implement  action  strategies.  Within  and 

outside  the  developmental  disabihties 

system  are  existing  resources,  both 

material  and  human,  that  these  projects 

shoxild  identify  and  utilize  through  a 

range  of  individuals  having  personal 

and/or  professional  expertise  in  this 

area. 
•  Background  Information:  The 

reality  of  an  American  society  in  which 

racial  and  ethnic  cidtural  minorities  are 

increasing  in  numbera  and  influence  is 

becoming  more  evident  each  day.  There 

are  an  estimated  four  milUon  American 

children  and  adidts  with  developmental 

disabihties,  including  a 

disproportionate  number  who  are 

members  of  racial  and  ethnic  minority 

groups.  Many  of  these  individuals  and 

famiUes  from  culturally  diverse 

backgrounds  remain  outside  of  the 

various  disability  systems  designed  for 

their  benefit;  they  are  unable  to  gain 

access  to  the  service  systems,  let  alone 

fully  participate  in  or  benefit  from  them. 

Successful  individuals  of  color  with 

disabihties  are  often  not  encouraged  or 

identified  to  serve  as  role  models  for 

other  individuals  having  disabihties.  In 

large  part,  the  developmental 

disabihties  network  does  not  reflect  this 

new  multicultural  reahty— not  among 

faculty,  planners,  staffs,  trainees,  or 

advocates. 

•  Minimum  Requirements  for  Project 
Design:  The  program  components  of 
ADD  (UAPs,  DD  Councils,  and  P&As) 
have  recognized  the  need  to  make  their 
programs  culturally  competent.  Each  are 
making  efforts  to  address  this  need.  If 
any  major,  long-term  progress  is  to  be 
made  a  concerted,  comprehensive 
initiative  must  occur. 

For  apphcations  to  successfully 
compete  under  this  priority  they  must 
include  the  following: 

•  Provide  an  overview  of  a  range  of 
approaches  for  assisting  the  program 
components  and  the  State 


developmental  disabihties  network  as  a 
whole  to  acquire  and  achieve 
appropriate  knowledge,  skills,  and 
competencies  for  serving  a  culturally 
diverse  constituency. 

•  Develop  State-level  coahtions 
between  Developmental  Disabihties 
Councils,  Protection  and  Advocacy 
Systems,  University  Affihated  Programs, 
and  Historically  Black  Colleges  and 
Universities  (HBCUs)  and  other 
institutions  of  higher  education  with 
high  minority  and/or  bilingual  student 
enrollment,  major  civil  rights 
organizations,  cultural/ethnic 
associations,  and  developmental 
disabiUty-advocacy  organizations. 

•  Develop  an  equity  service  plan  to 
bring  the  xmserved  and  inadequately 
served  individuals  from  culturally 
diverse  backgrounds  up  to  greater  parity 
in  the  distribution  of  services. 

•  Develop  new  ways  to  gain 
information  from  and  convey 
information  to  members  of  racial/ 
ethnic/cultural  groups. 

•  Coordinate  with  national 
developmental  disabihties  associations 
and  ethnic  and  cultural  organizations  to 
develop  and  evaluate  a  rephcaticm 
package  that  has  as  its  characteristics 
that  it  is  user-friendly,  relevant  to  the 
functions  of  the  program  components, 
and  addresses  various  levels  of  cultiu^l 
competency.  As  part  of  the  evaluation  it 
should  be  tested  in  another  state. 

•  Produce  a  comprehensive 
dissemination  package  of  best  practices, 
materials,  and  strategies  for  distribution 
between  the  networks  and  beyond.  A 
plan  for  dissemination  describing  initial 
activities  needs  to  take  place  between 
funded  projects  as  well  as  at  the  end  of 
the  project  period. 

•  Coordinate  with  national 
developmental  disabilities  associations 
and  ethnic  and  cultural  organizations  to 
maintain  and  share  ongoing 
information,  existing  resources  of 
consultants/experts,  and  curriculum/ 
materials  with  funded  projects  and 
within  the  network. 

•  Delineate  an  outreach  plan  which 
has  as  its  focus  the  sharing  of  project 
outcomes  and  training  strategies  to  the 
representative  associations  of  the 
program  components,  at  an  ADD 
national  function,  to  other  organizations 
within  the  developmental  disabilities/ 
advocacy  network  and  the  disabihty 
field,  as  well  as  major  civil  rights 
organizations,  other  minority 
organizations,  and  institutions  of  higher 
education  such  as  HBCUs  with  die  goal 
of  leading  to  further  collaboration  and 
partnership  at  the  State  level  in  the 
continued  development  of  cultural 
competency.  Outreach  activities  can 
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occur  at  the  national,  regional,  and/or 
State  level. 

•  Provide  an  action  plan  for  the 
professional  recniitment  and  retention 
of  individuals  who  are  from  culturally 
diverse  backgrounds  with  disabilities 
into  all  aspects  of  the  three  components 
of  the  Developmental  Disabilities 
network,  especially  in  research, 
training,  policy,  and  administration,  and 
for  diverse  volunteers  to  serve  as 
advisors  to  boards  and  advocacy 
organizations. 

•  Describe  measurable  outcomes  with 
regard  to  program  components 
becoming  more  representative  of 
community  demographics  in  their  staff, 
board  members,  advisory  committees, 
constituency;  or  establish  memoranda  of 
understanding  with  the  various  entities 
representing  raciaiyethnic 
constituencies  to  implement  strategies 
reflective  of  the  project's  outcomes. 

•  Describe  an  evaluation  component 
which  will  measure  the  project's 
efliectiveness  in  achieving  stated 
objectives,  ensuring  that  larger  numbers 
of  individuals  from  racial/ethnic/ 
cultural  groups  are  served. 

As  a  general  guide,  ADD  will  expect 
to  fund  only  those  applications  for 
projects  that  incorporate  the  following 
elements: 

•  Consumer/self-advocate  orientation 
and  participation. 

•  Key  project  personnel  with  direct 
hfe.  parental,  or  familial  experience 
with  living  with  a  disability. 

•  Strong  advisory  components  that 
consist  of  51%  individuals  with 
disabilities  and  a  structure  where 
individuals  with  disabilities  make  real 
decisions  that  determine  the  outcome  of 
the  grant. 

•  Research  reflecting  the  principles  of 
participatory  action. 

•  Cultural  competency. 

•  A  description  of  how  individuals 
with  disabilities  and  their  families  will 
be  involved  in  all  aspects  of  the  design, 
implementation,  and  evaluation  of  the 
project. 

•  Attention  to  unserved  and 
inadequately  served  individuals,  having 
a  range  of  disabilities  from  mild  to 
severe,  from  multicultural  backgrounds, 
rural  and  inner-city  areas,  and  migrant, 
homeless,  and  refugee  families. 

•  Compliance  with  the  Americans 
with  Disabilities  Act  and  section  504  of 
the  Rehabilitation  Act  of  1973  as 
amended  by  the  Rehabilitation  Act 
amendments  of  1992  (Pub.  L.  102-569). 

•  Collaboration  through  partnerships 
and  coalitions. 

•  Development  of  the  capacity  to 
communicate  and  disseminate 
information  and  technical  assistance 
through  e-mail  and  other  effective. 


affordable,  and  accessible  forms  of 
electronic  communication. 

•  A  community -based  approach. 

•  Responsiveness  through  systems 
change. 

•  Identification  of  barriers  and 
strategies  for  overcoming  barriers. 

•  Outcome  orientation. 

•  Measurement  and  ongoing 
evaluation,  including  the  participation 
of  individuals  with  disabilities  in 
formulation  and  implementation. 

•  Development  and  establishment  of 
practices  and  programs  beyond  project 
period. 

•  Dissemination  of  models,  products, 
best  practices,  and  strategies  for 
distribution  between  the  networks  and 
beyond.  A  plan  describing  initial 
activities  is  needed  between  funded 
projects  as  well  as  at  the  end  of  the 
project  period.  These  activities  should 
maintain  and  share  ongoing 
information,  existing  resources  of 
consultants/experts,  and  curriculum/ 
materials  with  funded  projects  and 
within  the  network. 

•  Pro/ect  Duration;  This 
announcement  is  soliciting  applications 
for  project  periods  up  to  three  years 
under  this  priority  area.  Awards,  on  a 
competitive  basis,  will  be  for  a  one-year 
budget  period,  although  project  periods 
may  be  for  three  years.  Applications  for 
continuation  grants  funded  under  this 
priority  area  beyond  the  one-year  budget 
period,  but  within  the  three-year  project 
period,  will  be  entertained  in 
subsequent  years  on  a  non-cbmpetitive 
basis,  subject  to  the  availability  of 
funds,  satisfactory  progress  of  the 
grantee,  and  determination  that 
continued  funding  would  be  in  the  best 
interest  of  the  Government. 

•  Federal  Share  of  Project  Costs:  The 
maximum  Federal  share  is  not  to  exceed 
$100,000  for  the  first  12-month  budget 
period  or  a  maximum  of  $300,000  for  a 
three-year  project  period. 

•  Matching  Requirement:  Grantees 
must  provide  at  least  25  percent  of  the 
total  approved  cost  of  the  project.  The 
total  approved  cost  of  the  project  is  the 
sum  of  the  ACF  share  and  the  non- 
Federal  share.  The  non-Federal  share 
may  be  met  by  cash  or  in-kind 
contributions,  although  applicants  are 
encouraged  to  meet  their  match 
requirements  through  cash 
contributions.  Therefore,  a  project 
requesting  $100,000  in  Federal  funds 
(based  on  an  award  of  $100,000  per 
budget  period]  must  include  a  match  of 
at  least  $33,333  (25%  total  project  cost). 

•  Anticipated  Number  of  Projects  to 
be  Funded:  It  is  anticipated  that  up  to 
three  (3)  projects  will  be  funded.  Subject 
to  availabiUty  of  additional  resoiu°ces  in 
FY  1996  and  the  number  of  acceptable 


applications  received  as  a  result  of  this 
program  announcement,  the  ADD 
Commissioner  may  elect  to  select 
recipients  for  the  FY  1996  cohort  of 
programs  out  of  the  pool  of  applications 
submitted  for  FY  1995  funds. 

•  Cf DA.  ADD's  CFDA  (Code  of 
Federal  Domestic  Assistance)  number  is 
93.631 — Developmental  Disabihties — 
Projects  of  National  Significance.  This 
information  is  needed  to  complete  item 
10  on  the  SF  424. 

Fiscal  Year  1995  Priority  Area  6: 
Meeting  the  Mental  Health  Needs  of 
Individuals  With  Developmental 
Disabilities 

•  Eligible  Applicants:  State  agencies, 
public  or  private  nonprofit 
organizations,  institutions  or  agencies. 

•  Purpose:  For  this  priority  area,  ADD 
will  award  demonstration  grant  funds 
on  addressing  the  mental  health  needs 
of  individuals  with  developmental 
disabilities.  ADD  intends  to  target 
individuals,  specifically  focusing  on 
young  adults  who  are  transitioning  out 
of  the  MR/DD  system  and  into  the 
community  with  a  dual  diagnosis  of 
developmental  disability  and  mental 
illness,  and  individuals  and  famihes  of 
individuals  who  live  in  the  community 
and  who  might  be  on  waiting  lists. 

•  Background  Information:  Meeting 
the  mental  health  needs  of  individuals 
writh  developmental  disabilities  is  a 
"quality  of  life"  goal,  but  often 
commimity  service  personnel  have 
neither  the  skills  nor  the  desire  to 
effectively  treat  individuals  with 
developmental  disabilities  who  have 
mental  health  needs.  In  addition,  these 
consumers  are  often  caught  between  two 
service  delivery  systems  (mental  health 
and  developmental  disabilities)  where 
the  type  and  continuity  of  resources 
required  for  effective  treatment  and 
improved  life  quality  are  inefficient, 
ineffective,  or  non-existent.  Improving 
the  adequacy  and  availability  of  such 
resources  will  depend  on  better  training 
for  both  specialized  and  generic  service 
providers. 

The  challenge  of  the  1990s  is  to 
provide  for  a  coordinated,  collal>orative 
human  service  delivery  system  that  wrill 
enable  individuals  with  developmental 
disabilities  to  receive  services  in  an 
expeditious  and  coordinated  manner. 
The  creation  of  such  a  system  will  allow 
for  full  commimity  integration  and 
inclusion  of  individuals  who  also  need 
mental  health  services. 

•  Minimum  Requirements  for  Project 
Design:  ADD  is  interested  in  projects 
which  demonstrate  the  potential  for 
creative  and  humanizing  approaches  to 
designing,  implementing,  and 
evaluating  projects  which  assist 


commimity  agencies  in  coordinating 
efforts  in  the  mental  health  and 
developmental  disabilities  service 
systems;  educate  self-advocates,  family 
members,  advocates,  individuals  with 
developmental  disabilities,  and  service 
providers  on  state-of-the-art  practices  in 
the  field  of  mental  illness  and 
developmental  disabihties;  and  develop 
and  disseminate  methods  for  working 
with  the  mental  health  and 
developmental  disabilities  networks  to 
promote  full  inclusion  and  membership 
in  the  community. 

In  order  to  successfully  compete 
under  this  priority  area,  the  application 
must  include  activities  which  would: 

•  Develop  a  model  and  train  a  team 
consisting  of  professionals/ 
paraprofessionals,  families,  advocates, 
and  self-advocates  to  help  bridge  the 
gap  between  systems. 

•  Develop  and  disseminate  a 
handbook  of  consensus  opinion  on 
psychopharmacology.  The  Handbook 
will  indicate  the  opinions  of  a  large 
panel  of  consumers,  scientists,  and 
practitioners  regarding  what  drugs 
should  be  used  for  what  conditions, 
what  best  practices  should  be  followed, 
and  how  consumers  can  provide 
effective  oversight. 

•  Develop  strategies  to  disseminate 
the  Handbook  to  consumers.  Protection 
and  Advocacy  agencies,  oversight 
committees,  and  professionals/ 
paraprofessionals. 

•  Train  people  who  work  in 
Protection  and  Advocacy  in  issues 
related  to  Mental  Retardation/Mental 
Health. 

•  Disseminate  anger  management 
training  that  has  been  developed  for 
people  with  mental  retardation  on  a 
broad  national  level. 

•  Develop  consumer  outcome 
measures  to  evaluate  the  impact  of 
programs.  These  measures  should 
addfress  the  following  questions:  (1)  Are 
hospitahzations  reduced?  (2)  Do 
coordinated  services  enable  individuals 
with  developmental  disabilities  to 
remain  in  the  conununity?  (3)  What  is 
the  feasibility  of  rephcation  in  other 
States?  (4)  What  are  the  barriers  in 
providing  coordinated  services?  and  (5) 
What  is  the  efficacy  of  a  single  point  of, 
entry? 

•  Provide  evidence  of  the  applicant's 
ability  to  establish  an  advisory 
committee  comprised  of  individuals 
with  developmental  disabihties  and 
famiUes  to  address  what  their 
expectations  are  from  mental  health  and 
developmental  disabilities  services. 

•  Provide  a  signed  letter  of  agreement 
between  the  State  mental  health  system 
and  the  State  developmental  disabilities 
system  of  the  selected  project. 


As  a  general  guide,  ADD  will  expect 
to  fund  only  those  applications  for 
projects  that  incorporate  the  following 
elements; 

•  Consumer/self-advocate  orientation 
and  participation. 

•  Key  project  personnel  with  direct 
life,  parental,  or  familial  experience 
with  living  with  a  disability. 

•  Strong  advisory  components  that 
consist  of  51%  individuals  with 
disabilities  and  a  structure  where 
individuals  with  disabilities  make  real 
decisions  that  determine  the  outcome  of 
the  grant. 

•  Research  reflecting  the  principles  of 
participatory  action. 

•  Cultural  competency. 

•  A  description  of  how  individuals 
with  disabihties  and  their  famiUes  will 
be  involved  in  all  aspects  of  the  design, 
implementation,  and  evaluation  of  the 
project. 

•  Attention  to  unserved  and 
inadequately  served  individuals,  having 
a  range  of  disabihties  from  mild  to 
severe,  from  multicultural  backgrounds, 
rural  and  inner-city  areas,  and  migrant, 
homeless,  and  refugee  families. 

•  Comphance  with  the  Americans 
with  Disabihties  Act  and  section  504  of 
the  Rehabihtation  Act  of  1973  as 
amended  by  the  Rehabilitation  Act 
amendments  of  1992  (Pub.  L.  102-569). 

•  Collaboration  through  partnerships 
and  coahtions. 

•  Development  of  the  capacity  to 
communicate  and  disseminate 
information  and  technical  assistance 
through  e-mail  and  other  effective, 
affordable,  and  accessible  forms  of 
electronic  communication. 

•  A  community-based  approach. 

•  Responsiveness  through  systems 
change. 

•  Identification  of  barriers  and 
strategies  for  overcoming  barriers. 

•  (Dutcome  orientation. 

•  Measurement  and  ongoing 
evaluation,  including  the  participation 
of  individuals  with  disabihties  in 
formulation  and  implementation. 

•  Envelopment  and  estabUshment  of 
practices  and  programs  beyond  project 
period. 

•  Dissemination  of  models,  products, 
best  practices,  and  strategies  for 
distribution  between  the  networks  and 
beyond.  A  plan  describing  initial 
activities  is  needed  between  funded 
projects  as  well  as  at  the  end  of  the 
project  period.  These  activities  should 
maintain  and  share  ongoing 
information,  existing  resources  of 
consultants/experts,  and  curriculum/ 
materials  with  funded  projects  and 
within  the  networii. 

•  Project  Duration:  This 
announcement  is  soliciting  appUcations 


for  project  periods  up  to  three  yean 
under  this  priority  area.  Awards,  on  a 

competitive  basis,  will  be  for  a  one-year 
budget  period,  although  project  periods 
may  be  for  three  years.  Applications  for 
continuation  grants  funded  under  this 
priority  area  beyond  the  one-year  budget 
period,  but  within  the  three-year  project 
period,  will  be  entertained  in 
subsequent  years  on  a  nou-competitive 
basis,  subject  to  the  availabiUty  of 
funds,  satisfactory  progress  of  the 
grantee,  and  determination  that 
continued  funding  would  be  in  the  best 
interest  of  the  Government. 

•  Federal  Share  of  Project  Costs:  The 
maximum  Federal  share  is  not  to  exceed 
$100,000  for  the  first  12-month  budget 
period  or  a  maximum  of  $300,000  for  a 
three-year  project  period. 

•  Matching  Requirement:  Grantees 
must  provide  at  least  25  percent  of  the 
total  approved  cost  of  the  project.  The 
total  approved  cost  of  the  project  is  the 
sum  of  the  ACF  share  and  the  non- 
Federal  share.  The  non-Federal  share 
may  be  met  by  cash  or  in-kind 
contributions,  although  applicants  are 
encouraged  to  meet  their  match 
requirements  through  cash 
contributions.  Therefore,  a  project 
requesting  $100,000  in  Federal  funds 
(based  on  an  award  of  $100,000  per 
budget  period)  must  include  a  match  of 
at  least  $33,333  (25%  total  project  cost). 

•  Anticipated  Number  of  Projects  to 
be  Funded:  It  is  anticipated  that  up  to 
one  (1)  project  will  be  funded.  Subject 
to  availability  of  additional  resources  in 
FY  1996  and  the  number  of  acceptable 
appUcations  received  as  a  result  of  this 
program  announcement,  the  ADD 
Commissioner  may  elect  to  select 
recipients  for  the  FY  1996  cohort  of 
programs  out  of  the  pool  of  applications 
submitted  for  FY  1995  funds. 

•  CFDA:  ADDS CFDA  (Code  of 
Federal  Domestic  Assistance)  number  is 
93.631 — Developmental  DisabiUties — 
Projects  of  National  Significance.  This 
information  is  needed  to  complete  item 
10  on  the  SF  424. 

Proposed  Fiscal  Year  1 995  Priority  Area 
7:  Children  at  Risk:  The  Impact  of 
Abuse  and  Violence  on  Children  With 
Disabilities 

•  Eligible  Applicants:  A  State  agency 
to  act  as  the  lead  agency  in  the  State  for 
the  grant  project. 

•  Purpose:  ADD  is  interested  in 
funding  one  or  more  State 
demonstration  projects  for  development 
and  implementation  of  a  Statewide 
collaboration/coordination  strategy  to 
reduce  the  incidence  of  abuse  and 
neglect  of  children  with  disabihties  and 
reduce  the  incidence  of  abuse  and 
neglect  of  children  which  causes  or 


32062 


Federal  Register  /  Vol.  60.  No.  117  /  Monday.  June  19,  1995  /  Notices 


contributes  to  the  development  of 
disabilities. 

•  Background  Information:  Children 
with  disabilities  have  been  found  to  be 
abused  at  two  to  ten  times  the  rate  of 
children  without  disabilities.  Most 
perpetrators  of  the  abuse  are  well 
known  to  the  victim.  Some  of  them  are 
service  providers,  but  most  are  family 
members.  Maltreatment  can  include 
physical,  sexual,  and  emotional  abuse 
and  physical,  educational,  and 
emotional  neglect. 

In  addition,  a  significant  percentage  of 
developmental  disabilities  are  caused  by 
abuse.  Victims  of  child  neglect  sustain 
such  permanent  disabilities  as  mental 
retardation  and  learning  and  cognitive 
disabilities.  Abusive  Head  Trauma  is  a 
significant  cause  of  disability  in  abused 
children  and  non-organic  failure  to 
thrive  typically  results  from  abuse  or 
neglect.  Over  half  the  fataUties  related  to 
child  abuse  occur  from  0  to  1  year  and 
90  p«cent  of  such  fatalities  occur  in 
children  under  5  years  of  age. 

Clearly,  there  is  an  epidemic  of  abuse 
and  neglect  of  children— 3  million 
reported  cases  in  1993.  Public 
awareness  as  well  as  governmental  and 
professional  intervention  are  urgently 
heeded. 

•  Minimum  Requirements  for  the 
Project  Design:  The  project  should 
involve  developing  a  comprehensive 
Statewide  strategy  writh  a  multi-agency, 
multi-system  approach  to  address  the 
problem  of  maltreatment  of  children 
with  disabilities  as  well  as  abuse  which 
leads  to  disabilities.  This  coordination 
and  collaboration  strategy  should 
involve  all  pertinent  State  agencies/ 
programs,  including  Child  Welfare 
Services,  Education,  the  Developmental 
Disabilities  Protection  and  Advocacy 
Agency.  Developmental  Disabilities 
Coimcil.  Child  Care,  any  State  Head 
Start  Coordinator.  Health  (including 
mental  health  and  substance  abuse, 
maternal  and  child  health),  Himian 
Services/Welfare  (AFDC.  Medicaid, 
etc.).  Mental  Retardation,  the  criminal 
justice  system,  and  any  other  pertinent 
entities  such  as  a  Children's  Trust  Fujid. 
The  project  should  also  involve 
appropriate  State  Councils  and  planning 
entities  including  those  for  Family 
Preservation  and  Support,  State 
Interagency  Coordinating  Council  for 
Part  H,  IDEA,  and  other  pubUc  and 
private  programs/resources  including 
the  Developmental  Disabilities 
University  Affihated  Program  in  the 
State  and  consumer  agencies. 

The  strategy  should  include  the 
following  components: 

•  The  development  of  a  plan  to 
conduct  interdisciplinary  training  in 
both  the  field  of  child  abuse  and  neglect 


and  the  field  of  disability, 
simultaneously,  which  is  designed  for 
State  and  local  agency  personnel  and 
other  providers  concerning  the  risk, 
investigation,  reporting,  assessment, 
intervention,  and  follow-up  of  cases  of 
maltreatment  involving  children  with 
disabiUties  and  those  at  risk,  including 
training  on  how  to  work  collaboratively 
on  an  ongoing  basis  to  prevent  and 
reduce  the  incidence  of  abuse  of 
children  with  disabilities  and  the 
development  of  disabilities  caused  by 
abuse. 

•  Design  for  formation  of 
interdisciplinary  teams  which  include 
disability  speciahsts  to  assess  and  treat 
cases  of  abuse  and  neglect  involving 
children  with  disabilities,  including  (1) 
consideration  of  the  nature  of  the  child's 
disabiUty  (e.g..  osteogenesis  imperfecta, 
self-injury)  and  (2)  awareness  of  such 
disabilities  as  Abusive  Head  Trauma, 
including  Shaken  Baby  Syndrome,  and 
non-organic  failure  to  thrive. 

•  The  development  of  ongoing 
interagency  agreements  to  facilitate 
coordination  and  collaboration  of  all 
relevant  agencies/programs  concerned 
with  maltreatment  cases  involving 
children  with  disabilities  and  those 
children  at  risk  of  disability,  including 
emphasizing  the  importance  of  sharing 
data  on  abuse  cases  among  agencies 
involved. 

•  A  plan  for  providing 
comprehensive  community-based 
services  for  the  treatment  of  abuse  and 
neglect  involving  children  with 
disabihties  or  children  at  risk  of 
disability  due  to  abuse. 

•  A  design  for  prevention  activities  to 
reduce  incidence  of  maltreatment  cases 
involving  children  with  disabilities  or 
children  at  risk  of  disability,  including 
family  support  programs,  child  abuse 
and  neglect  training  for  families  of 
children  with  disabilities,  and  training 
for  children  which  includes  appropriate 
training  for  those  with  disabilities. 

•  Mechanisms  to  promote 
implementation  of  this  same  multi- 
agency/multi-system  approach  in  local 
communities  in  the  State.  A  State  may 
choose  to  implement  its  project  in 
several  selected  communities  or  try 
different  approaches  in  different 
communities,  before  implementing  its 
strategy  Statewide. 

Applications  for  funding  for 
Statewide  demonstration  projects  and 
models  of  prevention  and  intervention 
should  include  an  inventory  of 
resources  and  best  practices,  plans  for 
replication  and  dissemination,  and 
methods  for  the  evaluation  of  outcomes. 
They  should  reflect  cultural  competency 
and  an  understanding  of  legal  issues  as 
well  as  the  political  realities  of 


decentralization  of  service  delivery  and 
empowerment  of  community-based 
efforts. 

As  a  general  guide.  ADD  will  expect 
to  fund  only  those  proposals  for  projects 
that  incorporate  the  following  elements: 

•  Consumer/self-advocate  orientation 
and  participation. 

•  key  project  personnel  with  direct 
life,  parental,  or  familial  experience 
with  Uving  with  a  disability. 

•  Strong  advisory  components  that 
consist  of  51%  individuals  with 
disabilities  and  a  structure  where 
individuals  with  disabilities  make  real 
decisions  that  determine  the  outcome  of 
the  grant. 

•  Research  reflecting  the  principles  of 
participatory  action. 

•  Cultural  competency. 

•  A  description  of  how  individuals 
with  disabilities  and  their  families  will 
be  involved  in  all  aspects  of  the  design, 
implementation,  and  evaluation  of  the 
project. 

•  Attention  to  unserved  and 
inadequately  served  individuals,  having 
a  range  of  disabilities  from  mild  to 
severe,  from  multicultural  backgrounds, 
rural  and  inner-city  areas,  migrant, 
homeless,  and  refugee  famiUes.  with 
severe  disabilities. 

•  Compliance  with  the  Americans 
writh  Disabilities  Act  and  section  504  of 
the  RehabiUtation  Act  of  1973  as 
amended  by  the  Rehabilitation  Act 
amendments  of  1992  (Pub.  L.  102-569). 

•  Collaboration  through  partnerships 
and  coalitions. 

•  Development  of  the  capacity  to 
communicate  and  disseminate 
information  and  technical  assistance 
through  e-mail  and  other  effective, 
affordable,  and  accessible  forms  of 
electronic  communication. 

•  A  community-based  approach. 

•  Responsiveness  through  systems 

change. 

•  Identification  of  barriers  and 

strategies  for  overcoming  barriers. 

•  Outcome  orientation. 

•  Measurement  and  ongoing 
evaluation,  including  the  participation 
of  individuals  with  disabihties  in 
formulation  and  implementation. 

•  Hyevelopment  and  establishment  of 
practices  and  programs  beyond  project 
period. 

•  Dissemination  of  models,  products, 
best  practices,  and  strategies  for 
distribution  between  the  networks  and 
beyond.  A  plan  describing  initial 
activities  is  needed  between  funded 
projects  as  well  as  at  the  end  of  the 
project  period.  These  activities  should 
maintain  and  share  ongoing 
information,  existing  resources  of 
consultants/experts,  and  curriculumy 
materials  with  funded  projects  and 
within  the  network. 
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•  Project  Duration:  This 
announcement  is  soliciting  applications 
for  project  periods  up  to  three  years 
under  this  priority  area.  Awards,  on  a 
competitive  basis,  will  be  for  a  one-year 
budget  period,  although  project  periods 
may  be  for  three  years.  Applications  for 
continuation  grants  funded  under  this 
priority  area  beyond  the  one-year  budget 
period,  but  within  the  three-year  project 
period,  will  be  entertained  in 
subsequent  years  on  a  non-competitive 
basis,  subject  to  the  availability  of 
funds,  satisfactory  progress  of  the 
grantee,  and  determination  that 
continued  funding  would  be  in  the  best 
interest  of  the  Government. 

•  Federal  Share  of  Project  Costs:  The 
maximum  Federal  share  is  not  to  exceed 
$100,000  for  the  first  12-month  budget 
period  or  a  maximum  of  $300,000  for  a 
three-year  project  period. 

•  Matching  Requirement:  Grantees 
must  provide  at  least  25  percent  of  the 
total  approved  cost  of  the  project.  The 
total  approved  cost  of  the  project  is  the 
sum  of  the  ACF  share  and  the  non- 
Federal  share.  The  non-Federal  share 
may  be  met  by  cash  or  in-kind 
contributions,  although  appUcants  are 
encouraged  to  meet  their  match 
requirements  through  cash 
contributions.  Therefore,  a  project 
requesting  $100,000  in  Federal  funds 
(based  on  an  award  of  $100,000  per 
budget  period]  must  include  a  match  of 
at  least  $33,333  (25%  total  project  cost). 

•  Anticipated  Number  of  Projects  To 
Be  Funded:  It  is  anticipated  that  up  to 
one  (1)  project  will  be  funded.  Subject 
to  availability  of  additional  resources  in 
FY  1996  and  the  number  of  acceptable 
apphcations  received  as  a  result  of  this 
program  announcement,  the  ADD 
Commissioner  may  elect  to  select 
recipients  for  the  FY  1996  cohort  of 
programs  out  of  the  pool  of  applications 
submitted  for  FY  1995  funds. 

•  CFD/\.ADD'sCFDA(Codeof 
Federal  Domestic  Assistance)  number  is 
93.631 — Developmental  DisabiUties — 
Projects  of  National  Significance.  This 
information  is  needed  to  complete  item 
10  on  the  SF  424. 

Proposed  Fiscal  Year  1995  Priority  Area 
8:  Technical  Assistance  Projects 

For  this  priority  area,  ADD  will  be 
awarding  hmds  separately  using  the 
procurement  process  to  provide 
technical  assistance  to  improve  the 
functions  of  the  Developmental 
Disabihties  Planning  Councils, 
Protection  and  Advocacy  Systems,  and 
University  Affihated  Programs. 


Part  V.  Instructions  for  the 
Development  and  Submission  of 
Applications 

This  Part  contains  information  and 
instructions  for  submitting  apphcations 
in  response  to  this  announcement. 
AppUcation  forms  are  provided  along 
with  a  checkhst  for  assembUng  an 
apphcation  package.  Please  copy  and 
use  these  forms  in  submitting  an 
apphcation. 

Potential  applicants  should  read  this 
section  carefully  in  conjunction  with 
the  information  contained  within  the 
specific  priority  area  imder  which  the 
apphcation  is  to  be  submitted.  The 
priority  area  descriptions  are  in  Part  IV. 

A.  Required  Notification  of  the  State 
Single  Point  of  Contact 

All  apphcations  under  the  ADD 
priority  areas  are  required  to  follow  the 
Executive  Order  (E.O.)  12372  process. 
"Intergovernmental  Review  of  Federal 
Programs."  and  45  CFR  part  100. 
"Intergovernmental  Review  of 
Department  of  Health  and  Human 
Services  Program  and  Activities."  Under 
the  Order.  States  may  design  their  own 
processes  for  reviewing  and 
commenting  on  proposed  Federal 
assistance  under  covered  programs. 

All  States  and  territories,  except 
Alabama,  Alaska,  Colorado, 
Connecticut.  Hawaii,  Idaho,  Kansas, 
Louisiana,  Minnesota,  Montana. 
Nebraska.  Oklahoma,  Oregon, 
Pennsylvania,  South  Dakota,  Virginia, 
Washington,  American  Samoa  and 
Palau,  have  elected  to  participate  in  the 
Executive  Order  process  and  have 
estabUshed  a  State  Single  Point  of 
Contact  (SPOC).  Apphcants  from  these 
19  jurisdictions  need  take  no  action 
regarding  E.O.  12372.  Apphcations  for 
projects  to  be  administered  by 
Federally-recognized  Indian  Tribes  are 
also  exempt  from  the  requirements  of 
E.O.  12372.  Otherwise,  apphcants 
should  contact  their  SPOCs  as  soon  as 
possible  to  alert  them  of  the  prospective 
applications  and  receive  any  necessary 
instructions. 

AppUcants  must  submit  all  required 
materials  to  the  SPOC  as  soon  as 
possible  so  that  the  program  office  can 
obtain  and  review  SPOC  comments  as 
part  of  the  award  process.  It  is 
imperative  that  the  appUcant  submit  all 
required  materials  and  indicate  the  date 
of  this  submittal  (or  date  SPOC  was 
contacted,  if  no  submittal  is  required) 
on  the  SF  424,  item  16a. 

Under  45  CFR  100.8(a)(2),  a  SPOC  has 
60  days  from  the  application  due  date 
to  conunent  on  proposed  new  or 
competing  continuation  awards. 
However,  there  is  insufficient  time  to 


allow  for  a  complete  SPOC  comment 
period.  Therefore,  we  have  reduced  the 
comment  period  to  45  days  from  the 
closing  date  for  apphcations.  These 
comments  are  reviewed  as  part  of  the 
award  process.  Failure  to  notify  the 
SPOC  can  result  in  delays  in  awarding 
grants. 

SPOCs  are  encouraged  to  eliminate 
the  submission  of  routine  endorsements 
as  official  recommendations. 
Additionally.  SPOCs  are  requested  to 
clearly  differentiate  between  mere 
advisory  comments  and  those  official 
State  process  recommendations  which 
may  trigger  the  "accommodate  or 
explain"  rule. 

When  comments  are  submitted 
directly  to  ACF,  they  should  be 
addressed  to:  Department  of  Health  and 
Human  Services,  Administration  for 
Children  and  Famihes,  Division  of 
Discretionary  Grants,  Sixth  Floor,  370 
L'Enfant  Promenade,  SW,  Washington, 
DC  20447.  Attn:  93.631  ADD-4^ojects 
of  National  Significance. 

Contact  information  for  each  State's 
SPOC  is  found  at  the  end  of  this  Part. 

B.  Notification  of  State  Developmental 
Disabilities  Planning  Councils 

A  copy  of  the  apphcation  must  also  be 
submitted  for  review  and  comment  to 
the  State  Developmental  Disabihties 
Council  in  each  State  in  which  the 
appUcant's  project  will  be  conducted.  A 
Ust  of  the  State  Developmental 
Disabilities  Councils  is  included  at  the 
end  of  this  announcement. 

C.  Deadline  for  Submittal  of 
Applications 

One  signed  original  and  two  copies  of 
the  apphcation  must  be  submitted  on  or 
before  August  3, 1995  to:  Department  of 
Health  and  Human  Services, 
Administration  for  Children  and 
FamiUes,  Division  of  Discretionary 
Grants.  370  L'Enfant  Promenade.  SW. 
6th  Floor.  Washington.  DC  20447.  Attn: 
93.631  ADD— Projects  of  National 
Significance. 

Apphcations  may  be  mailed  or  hand- 
dehvered.  Hand-dehvered  applications 
are  accepted  during  the  normal  working 
hours  of  8  a.m.  to  4:30  p.m.,  Monday 
through  Friday.  Applications  shall  be 
considered  as  meeting  an  announced 
deadline  if  received  by  the  deadline 
date  at  the  ACF  Grants  Office  (Close  of 
Business:  4:30  p.m..  local  prevailing 
time). 

Late  applications:  Apphcations  which 
do  not  meet  the  criterion  stated  above 
are  considered  late  applications.  ACF/ 
ADD  shall  notify  each  late  apphcant 
that  its  application  will  not  be 
considered  in  the  current  competition. 
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Extension  of  deadlines:  ACF  may 
«xtend  the  deadline  for  all  applicants 
due  to  acts  of  God,  such  as  floods, 
hurricanes,  or  earthquakes;  or  when 
there  is  a  widespread  disruption  of  the 
mails.  However,  if  the  granting  agency 
does  not  extend  the  deadline  for  all 
applicants,  it  may  not  waive  or  extend 
the  deadline  for  any  applicants. 

D.  Instructions  for  Preparing  the 
Application  and  Completing 
Application  Forms 

The  SF  424,  SF  424A.  SF  424A.  Page 
2  and  Certifications  have  been  reprinted 
for  your  convenience  in  preparing  the 
application.  You  should  reproduce 
single-sided  copies  of  these  forms  from 
the  reprinted  forms  in  the 
announcement,  typing  your  information 
onto  the  copies.  Please  do  not  use  forms 
directly  from  the  Federal  Register 
announcement,  as  they  are  printed  on 
both  sides  of  the  page. 

Please  prepare  your  application  in 
accordance  with  the  following 
instructions: 

1.  SF  424  Page  1,  Application  Cover 
Sheet 

Please  read  the  following  instructions 
before  completing  the  application  cover 
sheet.  An  explanation  of  each  item  is 
included.  Complete  only  the  items 
specified. 

Top  of  Page.  Enter  the  single  priority 
area  number  under  which  the 
application  is  being  submitted.  An 
appUcation  should  be  submitted  under 
only  one  priority  area. 

Item  1.  "Type  of  Submission"— 
Preprinted  on  the  form. 

Item  2.  "Date  Submitted"  and 
"Applicant  Identifier"— Date 
application  is  submitted  to  ACF  and 
applicant's  own  internal  control 
number,  if  applicable. 

Item  3.  "Date  Received  By  State" — 
State  use  only  (if  applicable). 

Item  4.  "Date  Received  by  Federal 
Agency" — Leave  blank. 

Item  5.  "Applicant  Information". 

"Legal  Name"— Enter  the  legal  name 
of  applicant  organization.  For 
applications  developed  jointly,  enter  the 
name  of  the  lead  organization  only. 
There  must  be  a  single  apphcant  for 
each  application. 

'Organizational  Unit" — ^Enter  the 
name  of  the  primary  unit  within  the 
applicant  organization  which  vdll 
act\ially  carry  out  the  project  activity. 
Do  not  use  the  name  of  an  individual  as 
the  applicant.  If  this  is  the  same  as  the 
applicant  organization,  leave  the 
organizational  unit  blank. 

"Address"— Enter  the  complete 
address  that  the  organization  actually 
uses  to  receive  mail,  since  this  is  the 


address  to  which  all  correspondence 
will  be  sent.  IDo  not  include  both  street 
address  and  P.O.  box  number  unless 
both  must  be  used  in  mailing. 

"Name  and  telephone  number  of  the 
person  to  be  contacted  on  matters 
involving  this  application  (give  area 
code)"— Enter  the  full  name  (including 
academic  degree,  if  applicable)  and 
telephone  number  of  a  person  who  can 
respond  to  questions  about  the 
application.  This  person  should  be 
accessible  at  the  address  given  here  and 
will  receive  all  correspondence 
regarding  the  application. 

Item  6.  "Employer  Identification 
Number  (EIN)"— Enter  the  employer 
identification  number  of  the  applicant 
organization,  as  assigned  by  the  Internal 
Revenue  Service,  including,  if  knowm. 
the  Central  Registry  System  suffix. 

Item  7.  "Type  of  Applicant"— Self- 
explanatory. 

Item  8.  "Type  of  Application"— 
Preprinted  on  the  form. 

Item  9.  "Name  of  Federal  Agency"— 
Preprinted  on  the  form. 

Item  10.  "Catalog  of  Federal  Domestic 
Assistance  Number  and  Title" — Enter 
the  Catalog  of  Federal  Domestic 
Assistance  (CFDA)  number  assigned  to 
the  program  under  which  assistance  is 
requested  and  its  title.  For  all  of  ADD's 
priority  areas,  the  following  should  be 
entered,  "93.631 — Developmental 
Disabilities:  Projects  of  National 
Significance." 

Item  11.  "Descriptive  Title  of 
Applicant's  Project"- Enter  the  project 
title.  The  title  is  generally  short  and  is 
descriptive  of  the  project,  not  the 
priority  area  title. 

Item  12.  "Areas  Affected  by 
Project"- Enter  the  governmental  unit 
where  significant  and  meaningful 
impact  could  be  observed.  List  only  the 
largest  unit  or  units  affected,  such  as 
State,  coimty.  or  city.  If  an  entire  unit 
is  affected,  list  it  rather  than  subimits. 
Item  13.  "Proposed  Project"— Enter 
the  desired  start  date  for  the  project  and 
projected  completion  date. 

Item  14.  "Congressional  District  of 
Applicant/Project"- Enter  the  number 
of  the  Congressional  district  where  the 
applicant's  principal  office  is  located 
and  the  number  of  the  Congressional 
district(s)  where  the  project  will  be 
located.  If  Statewide,  a  multi-State 
effort,  or  nationwide,  enter  "00." 

Items  15.  Estimated  Funding  Levels. 
In  completing  15a  through  IJf.  the 
dollar  amounts  entered  should  reflect, 
for  a  17-month  or  less  project  period, 
the  total  amount  requested.  If  the 
proposed  project  period  exceeds  17 
months,  enter  only  those  dollar  amoimts 
needed  for  the  first  12  months  of  the 
proposed  project. 


Item  15a.  Enter  the  amount  of  Federal 
funds  requested  in  accordance  with  the 
preceding  paragraph.  This  amount 
should  be  no  greater  than  the  maximum 
amount  specified  in  the  priority  area 
description. 

Items  15  b-e.  Enter  the  amount(s)  of 
funds  from  non-Federal  sources  that 
will  be  contributed  to  the  proposed 
project.  Items  b-e  are  considered  cost- 
sharing  or  "matching  funds."  The  value 
of  third  party  in-kind  contributions 
should  be  included  on  appropriate  lines 
as  applicable.  For  more  information 
regarding  funding  as  well  as  exceptions 
to  these  rules,  see  Part  ID,  Sections  E 
and  F,  and  the  specific  priority  area 
description. 

Item  15f  Enter  the  estimated  amount 
of  program  income,  if  any,  expected  to 
be  generated  from  the  proposed  project. 
Do  not  add  or  subtract  this  amount  from 
the  total  project  amount  entered  under 
item  15g.  Describe  the  nature,  source 
and  anticipated  use  of  this  program 
income  in  the  Project  Narrative 
Statement. 

Item  15g.  Enter  the  simi  of  items  15a- 
15e. 

Item  16a.  "Is  Application  Subject  to 
Review  By  State  Executive  Order  12372 
Process?  Yes."— Enter  the  date  the 
applicant  contacted  the  SPOC  regarding 
this  application.  Select  the  appropriate 
SPOC  from  the  listing  provided  at  the 
end  of  Part  IV.  The  review  of  the 
application  is  at  the  discretion  of  the 
SPOC.  The  SPOC  will  verify  the  date 
noted  on  the  application. 

Item  16b.  "Is  Application  Subject  to 
Review  By  State  Executive  Order  12372 
Process?  No."— Check  the  appropriate 
box  if  the  application  is  not  covered  by 
E.O.  12372  or  if  the  program  has  not 
been  selected  by  the  State  for  review. 

Item  17.  "Is  the  Applicant  Delinquent 
on  any  Federal  Debt?"— Check  the 
appropriate  box.  This  question  applies 
to  the  applicant  organization,  not  the 
person  who  signs  as  the  authorized 
representative.  Categories  of  debt 
include  audit  disallowances,  loans  and 
taxes. 

Item  18.  "To  the  best  of  my 
knowledge  and  belief,  all  data  in  this 
application/preapplication  are  true  and 
correct.  The  document  has  been  duly 
authorized  by  the  governing  body  of  the 
applicant  and  the  applicant  will  comply 
with  the  attached  assurances  if  the 
assistance  is  awarded." — To  be  signed 
by  the  authorized  representative  of  the 
applicant.  A  copy  of  the  governing 
body's  authorization  for  signature  of  this 
application  by  this  individual  as  the 
official  representative  must  be  on  file  in 
the  applicant's  office,  and  may  be 
requested  from  the  applicant. 
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Item  18  a-c.  "Typed  Name  of 
Authorized  Representative.  Title. 
Telephone  Number" — Enter  the  name, 
title  and  telephone  number  of  the 
authorized  representative  of  the 
applicant  organization. 

Item  18d.  "Signature  of  Authorized 
Representative" — Signature  of  the 
authorized  representative  named  in  Item 
18a.  At  least  one  copy  of  the  application 
must  have  an  original  signature.  Use 
colored  ink  (not  black)  so  that  the 
original  signature  is  easily  identified. 

Item  18e.  "Date  Signed" — Enter  the 
date  the  application  was  signed  by  the 
authorized  representative. 

2.  SF  424A— Budget  Information— Non- 
Construction  Programs 

This  is  a  form  used  by  many  Federal 
agencies.  For  this  application,  Sections 
A,  B.  C,  E  and  F  are  to  be  completed. 
Section  D  does  not  need  to  be 
completed. 

Sections  A  and  B  should  include  the 
Federal  as  well  as  the  non-Federal 
funding  for  the  proposed  project 
covering  (1)  the  total  project  period  of 
17  months  or  less  or  (2)  the  first  year 
budget  period,  if  the  proposed  project 
period  exceeds  15  months. 

Section  A — Budget  Summary.  This 
section  includes  a  summary  of  the 
budget.  On  line  5,  enter  total  Federal 
costs  in  column  (e)  and  total  non- 
Federal  costs,  including  third  party  in- 
kind  contributions,  but  not  program 
income,  in  column  (f).  Enter  the  total  of 
(e)  and  (f)  in  column  (g). 

Section  B — Budget  Categories.  This 
budget,  which  includes  the  Federal  as 
well  as  non-Federal  funding  for  the 
proposed  project,  covers  (1)  the  total 
project  period  of  17  months  or  less  or 
(2)  the  first-year  budget  period  if  the 
proposed  project  period  exceeds  17 
months.  It  should  relate  to  item  15g, 
total  funding,  on  the  SF  424.  Under 
column  (5).  enter  the  total  requirements 
for  funds  (Federal  and  non-Federal)  by 
object  class  category. 

A  separate  budget  justification  should 
be  included  to  e^qilain  fully  and  justify 
major  items,  as  indicated  below.  The 
types  of  information  to  be  included  in 
the  justification  are  indicated  under 
each  category.  For  multiple  year 
projects,  it  is  desirable  to  provide  this 
information  for  each  year  of  the  project. 
The  budget  justification  should 
immediately  follow  the  second  page  of 
the  SF  424A. 

Personnel — Line  6a.  Enter  the  total 
costs  of  salaries  and  wages  of  applicant/ 
grantee  staff.  Do  not  include  the  costs  of 
consultants,  which  should  be  included 
on  line  6h,  "Other." 

Justification:  Identify  the  principal 
investigator  or  project  director,  if 


known.  Specify  by  title  or  name  the 
percentage  of  time  allocated  to  the 
project,  the  individual  annual  salaries, 
and  the  cost  to  the  project  (both  Federal 
and  non-Federal)  of  the  organization's 
staff  who  will  be  working  on  the  project. 

Fringe  Benefits — Line  6b.  Enter  the 
total  costs  of  fringe  benefits,  unless 
treated  as  part  of  an  approved  indirect 
cost  rate. 

Justification:  Provide  a  break-down  of 
amounts  and  percentages  that  comprise 
fringe  benefit  costs,  such  as  health 
insurance,  FICA,  retirement  insurance, 
etc. 

Travel — 6c.  Enter  total  costs  of  out-of- 
town  travel  (travel  requiring  per  diem) 
for  staff  of  the  project.  Do  not  enter  costs 
for  consultant's  travel  or  local 
transportation,  which  should  be 
included  on  Line  6h,  "Other." 

Justification:  Include  the  name(s)  of 
traveler(s),  total  number  of  trips, 
destinations,  length  of  stay, 
transportation  costs  and  subsistence 
allowances. 

Equipment— Line  6d.  Enter  the  total 
costs  of  all  equipment  to  be  acquired  by 
the  project.  For  State  and  local 
governments,  including  Federally 
recognized  Indian  Tribes,  "equipment" 
is  tangible,  non-expendable  personal 
property  having  a  useful  life  of  more 
than  one  year  and  acquisition  cost  of 
$5,000  or  more  per  unit. 

Justification:  Equipment  to  be 
purchased  with  Federal  funds  must  be 
justified.  The  equipment  must  be 
required  to  conduct  the  project,  and  the 
applicant  organization  or  its  subgrantees 
must  not  have  the  equipment  or  a 
reasonable  facsimile  available  to  the 
project.  The  justification  also  must 
contain  plans  for  future  use  or  disposal 
of  the  equipment  after  the  project  ends. 

Supplies — Line  6e.  Enter  the  total 
costs  of  all  tangible  expendable  personal 
property  (supplies)  other  than  those 
included  on  Line  6d. 

Justification:  Specify  general 
categories  of  supplies  and  their  costs. 

Contractual — Line  6f.  Enter  the  total 
costs  of  all  contracts,  including  (1) 
procurement  contracts  (except  those 
which  belong  on  other  lines  such  as 
equipment,  supplies,  etc.)  and  (2) 
contracts  with  secondary  recipient 
organizations,  including  delegate 
agencies.  Also  include  any  contracts 
with  organizations  for  the  provision  of 
technical  assistance.  Do  not  include 
payments  to  individuals  on  this  line.  If 
the  name  of  the  contractor,  scope  of 
work,  and  estimated  total  costs  are  ngt 
available  or  have  not  been  negotiated, 
include  on  Line  6h,  "Other." 

Justification:  Attach  a  list  of 
contractors,  indicating  the  names  of  the 
organizations,  the  purposes  of  the 


contracts,  and  the  estimated  dollar 
amounts  of  the  awards  as  ptirt  of  the 
budget  justification.  Whenever  the 
applicant/grantee  intends  to  delegate 
part  or  all  of  the  program  to  another 
agency,  the  applicant/grantee  must 
complete  this  section  (Section  B,  Budget 
Categories)  for  each  delegate  agency  by 
agency  title,  along  with  the  supporting 
information.  The  total  cost  of  all  such 
agencies  will  be  part  of  the  amount 
shown  on  Line  6f  Provide  backup 
documentation  identifying  the  name  of 
contractor,  purpose  of  contract,  and 
major  cost  elements. 

Construction — Line  6g.  Not 
applicable.  New  construction  is  not 
allowable. 

Other— Line  6h.  Enter  the  total  of  all 
other  costs.  Where  apphcable,  such 
costs  may  include,  but  are  not  limited 
to:  Insurance;  medical  and  dental  costs; 
noncontractual  fees  and  travel  peiid 
directly  to  individual  consultants;  local 
transportation  (all  travel  which  does  not 
require  per  diem  is  considered  local 
travel);  space  and  equipment  rentals; 
printing  and  publication;  computer  use; 
training  costs,  including  tuition  and 
stipends;  training  service  costs, 
including  wage  payments  to  individuals 
and  supportive  service  payments;  and 
staff  development  costs.  Note  that  costs 
identified  as  "miscellaneous"  and 
"honoraria"  are  not  allowable. 

Justification:  Specify  the  costs 
included. 

Total  Direct  Charges — Line  6i.  Enter 
the  total  of  Lines  6a  through  6h. 

Indirect  Charges — 6j.  Enter  the  total 
amount  of  indirect  charges  (costs).  If  no 
indirect  costs  are  requested,  enter 
"none."  Generally,  this  line  should  be 
used  when  the  applicant  (except  local 
governments)  has  a  current  indirect  cost 
rate  agreement  approved  by  the 
Department  of  Health  and  Human 
Services  or  another  Federal  agency. 

Local  and  State  governments  should 
enter  the  amount  of  indirect  costs 
determined  in  accordance  with  HHS 
requirements.  When  an  indirect  cost 
rate  is  requested,  these  costs  are 
included  in  the  indirect  cost  pool  and 
should  not  be  charged  again  as  direct 
costs  to  the  grant. 

In  the  case  of  training  grants  to  other 
than  State  or  local  governments  (as 
defined  in  title  45,  Code  of  Federal 
Regulations,  part  74),  the  Federal 
reimbursement  of  indirect  costs  will  be 
limited  to  the  lesser  of  the  negotiated  (or 
actual)  ihdirect  cost  rate  or  8  percent  of 
the  amount  allowed  for  direct  costs, 
exclusive  of  any  equipment  charges, 
rental  of  space,  tuition  and  fees,  post- 
doctoral training  allowances, 
contractual  items,  and  alterations  and 
renovations. 
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For  training  gnmt  applications,  the 
entry  under  line  6j  should  be  the  total 
indirect  costs  being  charged  to  the 
project.  The  Federal  share  of  indirect 
costs  is  calculated  as  shown  above.  The 
apphcant's  share  is  calculated  as 

follows: 

(a)  Calculate  total  project  indirect 
costs  (a*)  by  applying  the  applicant's 
approved  indirect  cost  rate  to  the  total 
project  (Federal  and  non-Federal)  direct 

(b)  Calculate  the  Federal  share  of 
indirect  costs  (b*)  at  8  percent  of  the 
amount  allowed  for  total  project 
(Federal  and  non-Federal)  direct  costs 
exclusive  of  any  equipment  charges, 
rental  of  space,  tuition  and  fees,  post- 
doctoral training  allowances, 
contractual  items,  and  alterations  and 
renovations. 

(c)  Subtract  (b»)  from  (a*).  The 
remainder  is  what  the  appUcant  can 
claim  as  part  of  its  matching  cost 
contribution. 

Justification:  Enclose  a  copy  of  the 
indirect  cost  rate  agreement.  Applicants 
subject  to  the  limitation  on  the  Federal 
reimbursement  of  indirect  costs  for 
training  grants  should  specify  this. 

Totd—Line  6k.  Enter  the  total 
amounts  of  lines  6i  and  6j. 

Program  Income— Line  7.  Enter  the 
estimated  amount  of  income,  if  any, 
expected  to  be  generated  from  this 
project.  Do  not  add  or  subtract  this 
amount  from  the  total  project  amoxmt. 

Justification:  EJescribe  the  nature, 
source,  and  anticipated  use  of  program 
income  in  the  Program  Narrative 
Statement. 

Section  C— Non-Federal  Resources. 
This  section  summarizes  the  amounts  of 
non-Federal  resources  that  will  be 
apphed  to  the  grant.  Enter  this 
information  on  line  12  entitled  "Totals." 
In-kind  contributions  are  defined  in  title 
45  of  the  Code  of  Federal  Regulations. 
§§  74.51  and  92.24.  as  "property  or 
services  which  benefit  a  grant-supported 
project  or  program  and  which  are 
contributed  by  non-Federal  third  parties 
without  charge  to  the  grantee,  the 
subgrantee,  or  a  cost-type  contractor 
under  the  grant  or  subgrant." 

Justification:  Describe  third  party  in- 
kind  contributions,  if  included. 

Section  D— Forecasted  Cash  Needs. 
Not  applicable. 

Section  E— Budget  Estimate  of  Federal 
Funds  Needed  For  Balance  of  the 
Project.  This  section  should  only  be 
completed  if  the  total  project  period 
exceeds  17  months. 

Totals— Line  20.  For  projects  that  will 
have  more  than  one  budget  period,  enter 
the  estimated  required  Federal  funds  for 
the  second  budget  period  (months  13 
through  24)  under  colimm  "(b)  First."  If 


a  third  budget  period  will  be  necessary, 
enter  the  Federal  funds  needed  for 
months  25  through  36  under  "(c) 
Second."  Colxmms  (d)  and  (e)  are  not 
applicable  in  most  instances,  since  ACF 
funding  is  almost  always  limited  to  a 
three-year  maximum  project  period. 
They  should  remain  blank. 

Section  F— Other  Budget  Information. 

Direct  Charges— Line  21.  Not 
applicable. 

Indirect  Charges— Line  22.  Enter  the 
type  of  indirect  rate  (provisional, 
predetermined,  final  or  fixed)  that  will 
be  in  effect  during  the  funding  period, 
the  estimated  amount  of  the  base  to 
which  the  rate  is  applied,  and  the  total 
indirect  expense. 

Remarks— Line  23.  If  the  total  project 
period  exceeds  17  months,  you  must 
enter  your  proposed  non-Federal  share 
of  the  project  budget  for  each  of  the 
remaining  years  of  the  project. 


3.  Project  Summary  Description 

Clearly  mark  this  separate  page  with 
the  applictuit  name  as  shown  in  item  5 
of  the  SF  424.  the  priority  area  number 
as  shown  at  the  top  of  the  SF  424.  and 
the  title  of  the  project  as  shown  in  item 
11  of  the  SF  424.  The  summary 
description  should  not  exceed  300 
words.  These  300  words  become  part  of 
the  computer  database  on  each  project. 

Care  should  be  taken  to  produce  a 
summary  description  which  accxirately 
and  concisely  reflects  the  proposal.  It 
should  describe  the  objectives  of  the 
project,  the  approaches  to  be  used  and 
the  outcomes  expected.  The  description 
should  also  include  a  Ust  of  major 
products  that  will  result  from  the 
proposed  project,  such  as  software 
packages,  materials,  management 
procedures,  data  collection  instruments, 
training  packages,  or  videos  (please  note 
that  audiovisuals  should  be  closed 
captioned).  The  project  simimary 
description,  together  with  the 
information  on  the  SF  424,  will 
constitute  the  project  "abstract."  It  is  the 
major  source  of  information  about  the 
proposed  project  and  is  usually  the  first 
part  of  the  application  that  the 
reviewers  read  in  evaluating  the 
appUcation. 

4.  Program  Narrative  Statement 

The  Program  Narrative  Statement  is  a 
very  important  part  of  an  application.  It 
should  be  clear,  concise,  and  address 
the  specific  requirements  mentioned 
under  the  priority  area  description  in 
Part  rV.  The  narrative  should  also 
provide  information  concerning  how  the 
application  meets  the  evaluation 
criteria,  using  the  following  headings: 
(a)  Objectives  and  Need  for  Assistance; 
(b)  Results  and  Benefits  Expected; 


(c)  Approach;  and 

(d)  Staff  Background  and 
Onzanization's  Escperience. 

The  specific  information  to  be 
included  under  each  of  these  headings 
is  described  in  Section  C  of  Part  HI. 
Evaluation  Criteria. 

The  narrative  should  be  typed  double- 
spaced  on  a  single-side  of  an  8V2"xll" 
plain  white  paper,  with  1"  margins  on 
all  sides.  All  pages  of  the  narrative 
(includmg  charts,  references/footnotes, 
tables,  maps,  exhibits,  etc.)  must  be 
sequentially  numbered,  beginning  with 
"Objectives  and  Need  for  Assistance"  as 
page  nimiber  one.  Applicants  should 
not  submit  reproductions  of  larger  size 
paper,  reduced  to  meet  the  size 
requirement. 

The  length  of  the  application, 
including  the  application  forms  and  all 
attachments,  should  not  exceed  60 
pages.  A  page  is  a  single  side  of  an 
aVzxll"  sheet  of  paper.  Applicants  are 
requested  not  to  send  pamphlets, 
brochures  or  other  printed  material 
along  with  their  application  as  these 
pose  xeroxing  difficulties.  These 
materials,  if  submitted,  will  not  be 
included  in  the  review  process  if  they 
exceed  the  60-page  limit.  Each  page  of 
the  application  will  be  counted  to 
determine  the  total  length. 

5.  Organizational  Capability  Statement 

The  Organizational  Capability 
Statement  should  consist  of  a  brief  (two 
to  three  pages)  background  description 
of  how  the  applicant  organization  (or 
the  imit  within  the  organization  that 
will  have  responsibility  for  the  project) 
is  organized,  the  types  and  quantity  of 
services  it  provides,  and/ or  the  research 
and  management  capabilities  it 
possesses.  This  description  should 
cover  capabilities  not  included  in  the 
Program  Narrative  Statement.  It  may 
include  descriptions  of  any  current  or 
previous  relevant  experience,  or 
describe  the  competence  of  the  project 
team  and  its  demonstrated  ability  to 
produce  a  final  product  that  is  readily 
comprehensible  and  usable.  An 
organization  chart  showing  the 
relationship  of  the  project  to  the  current 
organization  should  be  included. 

6.  Part  V— Assurances/Certifications 

Applicants  are  required  to  file  an  SF 
424B.  Assurances — Non-Construction 
Programs  and  the  Certification 
Regarding  Lobbying.  Both  must  be 
signed  and  returned  with  the 
application.  Applicants  must  also 
provide  certifications  regarding:  (1) 
Drug-Free  Workplace  Requirements;  and 
(2)  Debarment  and  Other 
Responsibihties.  These  two 
certifications  are  self-explanatory. 
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Copies  of  these  assurances/certifications 
are  reprinted  at  the  end  of  this 
announcement  and  should  be 
reproduced,  as  necessary.  A  duly 
authorized  representative  of  the 
applicant  organization  must  certify  that 
the  applicant  is  in  compliance  with 
these  assurances/certifications.  A 
signature  on  the  SF  424  indicates 
compliance  with  the  Drug  Free 
Workplace  Requirements,  and 
Debannent  and  Other  Responsibilities 
certifications,  and  need  not  be  mailed 
back  with  the  application. 

In  addition,  applicants  are  required 
under  Section  162(c)(3)  of  the  Act  to 
provide  assurances  that  the  human 
rights  of  all  individuals  with 
developmental  disabilities  (especially 
those  individuals  without  familial 
protection)  who  will  receive  services 
under  projects  assisted  under  Part  E  will 
be  protected  consistent  with  section  110 
(relating  to  the  rights  of  individuals 
with  developmental  disabilities).  Each 
application  must  include  a  statement 
providing  this  assurance. 

For  research  projects  in  which  human 
subjects  may  be  at  risk,  a  Protection  of 
Human  Subjects  Assurance  may  be 
required.  If  there  is  a  question  regarding 
the  applicability  of  this  assurance, 
contact  the  Office  for  Research  Risks  of 
the  National  Institutes  of  Health  at  (301) 
496-7041. 

E.  Checklist  for  a  Complete  Application 

The  checklist  below  is  for  your  use  to 
ensure  that  your  application  package 
has  been  properly  prepared. 


_One  original,  signed  and  dated 


application,  plus  two  copies. 
Applications  for  different  priority 
areas  are  packaged  separately; 
.Application  is  from  an 


organization  which  is  eligible  under 
the  eligibility  requirements  defined  in 
the  priority  area  description 
(screening  requirement); 

.Application  length  does  not 


exceed  60  pages,  unless  otherwise 

specified  in  the  priority  area 

description. 

A  complete  application  consists  of  the 
following  items  in  this  order 
Apphcation  for  Federal 

Assistance  (SF  424.  REV  4-88); 
_A  completed  SPOC  certification 


with  the  date  of  SPOC  contact  entered 
in  line  16.  page  1  of  the  SF  424  if 
appUcable. 

.Budget  Information — Non- 


Construction  Programs  (SF  424A.  REV 
4-88); 

Budget  justification  for  Section 


B — Budget  Categories; 

^Table  of  Contents; 

.Letter  from  the  Internal  Revenue 


Service,  etc.  to  prove  non-profit 
status,  if  necessary; 

_Copy  of  the  applicant's  approved 


indirect  cost  rate  agreement,  if 
appropriate; 

.Project  simimary  description  and 


listing  of  key  words;  Program 
Narrative  Statement  (See  Part  HI, 
Section  C); 

.Organizational  capability 


statement,  including  an  organization 
chart; 


_Any  appendices/attachments; 
.Assurances — Non-Construction 


Programs  (Standard  Form  424B.  REV 
4-68): 

Certification  Regarding  Lobbying; 

Certification  of  Protection  of 


Human  Subjects,  if  necessary;  and 
.Certification  Regarding 


Environmental  Tobacco  Smoke 
F.  The  Application  Package 

Each  application  package  must 
include  an  origimd  and  two  copies  of 
the  complete  appUcation.  Each  copy 
should  be  stapled  securely  (front  and 
back  if  necessary)  in  the  upper  left-hand 
comer.  All  pages  of  the  narrative 
(including  charts,  tables,  maps,  exhibits, 
etc.)  must  be  sequentially  numbered, 
begiiming  with  page  one.  In  order  to 
facilitate  handling,  please  do  not  use 
covers,  binders  or  tabs.  Do  not  include 
extraneous  materials  as  attachments, 
such  as  agency  promotion  brochures, 
slides,  tapes,  film  clips,  minutes  of 
meetings,  survey  instruments  or  articles 
of  incorporation. 

(Federal  Catalog  of  Domestic  Assistance 
Number  93.631  Developmental  Disabilities — 
Projects  of  National  Signiflcance) 

Dated:  June  12.  1995. 
BobWillianu, 

Commissioner,  Administration  on 
Developmental  Disabilities. 
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Instnictioiis  for  the  SF  424 

This  is  a  standard  form  used  by  applicants 
as  a  required  fecesheet  for  preapplications 
and  applications  submitted  for  Federal 
assistance.  It  will  be  used  by  Federal  agencies 
to  obtain  applicant  certification  that  States 
which  have  established  a  review  and 
comment  procedure  in  response  to  Executive 
Order  12372  and  have  selected  the  program 
to  be  included  in  their  process,  have  been 
given  an  opportunity  to  review  the 
applicant's  submission. 

Item  and  Entry: 

1.  Self-explanatory. 

2.  Date  application  submitted  to  Federal 
agency  (or  State  if  applicable)  &  applicant's 
control  number  (if  applicable). 

3.  State  use  only  (if  applicable). 

4.  If  this  application  is  to  continue  or 
revise  an  existing  award,  enter  present 
Federal  identiHer  number.  If  for  a  new 
project,  leave  blank. 

5.  Legal  name  of  applicant,  name  of 
primary  organizational  unit  which  will 
undertake  the  assistance  activity,  complete 
address  of  the  applicant,  and  name  and 
telephone  number  of  the  person  to  contact  on 
matters  related  to  this  application. 

6.  Enter  Employer  Identification  Number 
(EIN)  as  assigned  by  the  Internal  Revenue 
Service. 

7.  Enter  the  appropriate  letter  in  the  space 
provided. 


8.  Check  appropriate  box  and  enter 
appropriate  letter<s)  in  the  space(s)  provided: 

— "New"  means  a  new  assistance  award. 

— "Continuation"  means  an  extension  for 
an'additional  funding/budget  period  for  a 
project  with  a  projected  completion  date. 

— "Revision"  means  any  change  in  the 
Federal  Government's  financial  obligation  or 
contingent  liability  from  an  existing 
obligation. 

9.  Name  of  Federal  agency  from  which 
assistance  is  being  requested  with  this 
application. 

10.  Use  the  Catalog  of  Federal  Domestic 
Assistance  number  and  title  of  the  program 
under  which  assistance  is  requested. 

11.  Enter  a  brief  descriptive  title  of  the 
project.  If  more  than  one  program  is 
involved,  you  should  append  an  explanation 
on  a  separate  sheet.  If  appropriate  (e.g., 
construction  or  real  property  projects),  attach 
a  map  showing  project  location.  For 
preapplications,  use  a  separate  sheet  to 
provide  a  summary  description  of  this 
project. 

12.  List  only  the  largest  political  entities 
affected  (e.g..  State,  counties,  cities). 

13.  Self-explanatory. 

14.  List  the  applicant's  Congressional 
District  and  any  District(s)  affiscted  by  the 
program  or  project. 

15.  Amount  requested  or  to  Be  contributed 
during  the  first  fundingA>udget  period  by 
each  contributor.  Value  of  in-kind 


contributions  should  be  included  on 
appropriate  lines  as  applicable.  If  the  action 
will  result  in  a  dollar  change  to  an  existing 
award,  indicate  on7y  the  amount  of  the 
change.  For  decreases,  enclose  the  amounts 
in  parentheses.  If  both  basic  and 
supplemental  amounts  are  included,  show 
breakdown  on  an  attached  sheet.  For 
multiple  program  funding,  use  totals  and 
show  breakdown  using  same  categories  as 
item  15. 

16.  Applicants  should  contact  the  State 
Single  Point  of  Contact  (SPOC)  for  Federal 
Executive  Order  12372  to  determine  whether 
the  application  is  subject  to  the  State 
intergovernmental  review  process. 

17.  This  question  applies  to  the  applicant 
organization,  not  the  p)erson  who  signs  as  the 
authorized  representative.  Categories  of  debt 
include  delinquent  audit  disallowances, 
loans  and  taxes. 

18.  To  be  signed  by  the  authorized 
representative  of  the  applicant.  A  copy  of  the 
governing  body's  authorization  for  you  to 
sign  this  application  as  oSicial  representative 
must  be  on  file  in  the  applicant's  office. 
(Certain  Federal  agencies  may  require  that 
this  authorization  be  submitted  as  part  of  the 
application.) 

BUXMQ  CODE  41S4-01-P 
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loftmctioiH  for  tbe  SF-424A 

General  Instructions 

This  form  is  designed  so  that  applications 
can  be  made  for  funds  froito  one  or  more  grant 
programs.  In  preparing  the  budget,  adhere  to 
any  existing  Federal  grantor  agency 
guidelines  which  prescribe  how  and  whether 
budgeted  amounts  should  be  separately 
sho%vn  for  different  functions  or  activities 
within  the  program.  For  some  programs, 
grantor  agencies  may  require  budgets  to  be 
separately  shown  by  function  or  activity.  For 
other  programs,  grantor  agencies  may  require 
a  breakdown  by  function  or  activity.  Sections 
A,  B,  C,  and  D  should  include  budget 
estimates  for  the  whole  project  except  when 
applying  for  assistance  which  requires 
Federal  authorization  in  annual  of  other 
funding  period  increments.  In  the  latter  case. 
Sections  A,  B,  C,  and  D  should  provide  the 
budget  for  the  first  budget  period  (usually  a 
year)  and  Section  E  should  present  the  need 
for  Federal  assistance  in  the  subsequent 
budget  periods.  All  applications  should 
contain  a  breakdown  by  the  object  class 
categories  shown  in  Lines  a-k  of  Section  B. 

Section  A.  Budget  Summary 
Lines  1-4,  Colmnns  (a)  and  (b) 

For  applications  pertaining  to  a  single 
Federal  grant  program  (Federal  Domestic 
Assistance  Catalog  number]  and  not  requiring 
a  functional  or  activity  breakdown,  enter  on 
Line  1  under  Column  (a)  the  catalog  program 
title  and  the  catalog  number  in  Column  (b). 

For  applications  pertaining  to  a  single 
program  requiring  budget  amounts  by 
multiple  functions  or  activities,  enter  the 
name  of  each  activity  or  function  on  each 
line  in  Column  (a),  and  enter  the  catalog 
number  in  Column  (b).  For  applications 
pertaining  to  multiple  programs  where  none 
of  the  programs  require  a  breakdown  by 
function  or  activity,  enter  the  catalog 
program  title  one  each  line  in  Column  ^a)  and 
the  respective  catalog  number  on  each  line  in 
Column  (b). 

For  applications  pertaining  to  multiple 
programs  where  one  or  more  programs 
require  a  breakdown  by  function  or  activity, 
prepare  a  separate  sheet  for  each  program 
requiring  the  breakdown.  Additional  sheets 
should  be  used  when  one  form  does  not 
provide  adequate  space  for  all  breakdown  of 
data  required.  However,  when  more  than  one 
sheet  is  used,  the  first  page  should  provide 
the  summary  totals  by  programs. 
Lines  1-4,  Columns  (c)  through  (g.) 

For  new  applications,  leave  Columns  (c) 
and  (d)  blank.  For  each  line  entry  in  Columns 
(a)  and  (b),  enter  in  Columns  (e).  (f),  and  (g) 
the  appropriate  amounts  of  funds  needed  to 
support  the  project  for  the  first  funding 
period  (usually  a  year). 

For  continuing  grant  program  applications, 
submit  these  forms  before  the  end  of  each 
funding  period  as  required  by  the  grantor 
agency.  Enter  in  Columns  (c)  and  (d)  the 
estimated  amounts  of  funds  which  will 
remain  unobligated  at  the  end  of  the  grant 
funding  period  only  if  the  Federal  grantor 
agency  instructions  provide  for  this. 
Otherwise,  leave  these  columns  blank.  Enter 
in  columns  (e)  and  (f)  the  amounte  of  funds 
needed  for  the  upcoming  period.  The 


amountls)  in  Column  (g)  should  be  the  sum 
of  amounts  in  Columns  (e)  and  (f). 

For  supplemental  grants  and  changes  to 
existing  grants,  do  not  use  Columns  (c)  and 
(d).  Enter  in  Column  (e)  the  amount  of  the 
increase  or  decrease  of  Federal  funds  and 
enter  in  Column  (fl  the  amount  of  the 
increase  or  decrease  of  non-Federal  funds.  In 
Column  (g)  enter  the  new  total  budgeted 
amount  (Federal  and  non-Federal)  which 
includes  the  Total  previous  authorized 
budgeted  amounts  plus  or  minus,  as 
appropriate,  the  amounts  shown  in  Columns 
(e)  and  (f).  The  amount(s)  in  Column  (g) 
should  not  equal  the  sum  of  amounts  in 
Columns  (e)  and  (f). 

Line  5— Show  the  totals  for  all  columns 
used. 
Section  B  Budget  Categories 

In  the  column  headings  (1)  through  (4). 
enter  the  titles  of  the  same  programs, 
functions,  and  activities  shown  on  Lines  1- 
4,  Column  (a).  Section  A.  When  additional 
sheets  are  prepared  for  Section  A,  provide 
similar  coliunn  headings  on  each  sneet.  For 
each  program,  function  or  activity,  fill  in  the 
total  requirements  for  funds  (both  Federal 
and  non-Federal)  by  object  class  categories. 
Lines  Sa-i — Show  the  totals  of  Lines  6a  to 
6h  in  each  column. 
Line  6j— Show  the  amount  of  indirect  cost. 
Line  6k— Enter  the  total  of  amounts  on 
Lines  6i  and  6j.  For  all  applications  for  new 
grants  and  continuation  grants  the  total 
amount  in  column  (5),  Line  6k,  should  be  the 
same  as  the  total  amount  shown  in  Section 
A,  Column  (g).  Line  5.  For  supplemental 
grants  and  changes  to  grants,  the  total 
amount  of  the  increase  or  decrease  as  shown 
in  Columns  (l)-{4).  Line  6k  should  be  the 
same  as  the  sum  of  the  amounts  in  Section 
A,  Columns  (e)  and  (f)  on  Line  5. 

Line  7 — Enter  the  estimated  amount  of 
income,  if  any,  expected  to  be  generated  from 
this  project  Do  not  add  or  subtract  this 
amount  from  the  total  project  amount.  Show 
under  the  program  narrative  statement  the 
nature  and  source  of  income.  The  estimated 
amount  of  program  income  may  be 
considered  by  the  federal  grantor  agency  in 
determining  the  total  amount  of  the  grant. 
Section  C  Non-Federal-Resources 

Lines  fr-11 — Enter  amotmts  of  non-Federal 
resources  that  will  be  used  on  the  grant.  If 
in-kind  contributions  are  included,  provide  a 
brief  explanation  on  a  separate  sheet. 

Column  (a>— Enter  the  program  titles 
identical  to  Column  (a).  Section  A.  A 
breakdown  by  function  or  activity  is  not 
necessary. 

Column  (b)— Enter  the  contribution  to  be 
made  by  the  applicant 

Column  (c)— Enter  the  amount  of  the 
State's  cash  and  in-kind  contribution  if  the 
applicant  is  not  a  State  or  State  agency. 
Applicants  which  are  a  State  or  State 
agencies  should  leave  this  column  blank. 

Column  (d)— Enter  the  amount  of  cash  and 
in-kind  contributions  to  be  made  from  all 
other  sources. 

Column  (e)— Enter  totals  of  Columns  (b). 
(c).  and  (d). 

Lino  12— Enter  the  total  for  each  of 
Columns  (b)-{e).  The  amount  in  Column  (e) 
should  be  equal  to  the  amount  on  Line  5, 
Column  (f).  Section  A. 


Section  D.  Forecasted  Cash  Needs 

Line  13 — Enter  the  amount  of  cash  needed 
by  quarter  from  the  grantor  agency  during  the 
first  year. 

Line  14 — ^Enter  the  amount  of  cash  from  all 
other  sources  needed  by  quarter  during  the 
first  year. 

Line  15— Enter  the  totals  of  amounts  on 
Lines  13  and  14. 

Section  E.  Budget  Estimates  of  Federal  Funds 
Needed  for  Balance  of  the  Project 

Lines  16-19— Enter  in  Column  (a)  the  same 
grant  program  titles  shown  in  Column  (a), 
Section  A.  A  breakdown  by  function  or 
activity  is  not  necessary.  For  new 
applications  and  continuation  grant 
applications,  enter  in  the  proper  colunms 
amounts  of  Federal  funds  which  will  be 
needed  to  complete  the  program  or  project 
over  the  succeeding  funding  periods  (usually 
in  years).  This  section  need  not  be  completed 
for  revisions  (amendments,  changes,  or 
supplemenU)  to  funds  for  the  current  year  of 
existing  grants. 

If  more  than  four  lines  are  needed  to  list 
the  program  titles,  submit  additional 
schedules  as  necessary. 

Line  20 — Enter  the  total  for  each  of  the 
Columns  (b)-{e).  When  additional  schedules 
are  prepared  for  this  Section,  annotate 
accordingly  and  show  the  overall  totals  on 
this  line. 

Section  F.  Other  Budget  Information 
Line  21— Use  this  space  to  explain 
amounts  for  individual  direct  object-class 
cost  categories  that  may  appear  to  be  out  of 
the  ordinary  or  to  explain  the  details  as 
required  by  the  Federal  grantor  agency. 

Line  22— Enter  the  type  of  indirect  rate 
(provisional,  predetermined,  final  or  fixed) 
that  will  be  in  effect  during  the  funding 
period,  the  estimated  amoiint  of  the  base  to 
which  the  rate  is  applied,  and  the  total 
indirect  expense. 

Line  23 — Provide  any  other  explanations  or 
comments  deemed  necessary. 

ASSURANCES— NON-CONSTRUCTION 
PROGRAMS 

Note:  Certain  of  these  assurances  may  not 
be  applicable  to  your  project  or  program.  If 
you  have  questions,  please  contact  the 
awarding  agency.  Further,  certain  Federal 
awarding  agencies  may  require  applicants  to 
certify  to  additional  assurances.  If  such  is  the 
case,  you  will  be  notified. 

As  the  duly  authorized  representative  of 
the  applicant  I  certify  that  the  applicant: 

1.  Has  the  legal  authority  to  apply  for 
Federal  assistance,  and  the  institutional, 
managerial  and  financial  capability 
(including  funds  sufficient  to  pay  the  non- 
Federal  share  of  project  costs)  to  ensure 
proper  planning,  management  and 
completion  of  the  project  described  in  this 
application. 

2.  Will  give  the  awarding  agency,  the 
Comptroller  General  of  the  United  States,  and 
if  appropriate,  the  State,  through  any 
authorized  representative,  access  to  and  the 
right  to  examine  all  records,  books,  papers  or 
documents  related  to  the  award;  and  will 
establish  a  proper  accounting  system  in 
accordance  with  generally  accepted 
accounting  standards  or  agency  directives. 
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3.  Will  establish  safeguards  to  prohibit 
employees  from  using  their  positions  for  a 
purpose  that  constitutes  or  presents  the 
appearance  of  personal  or  organizational 
conflict  of  interest,  or  personal  gain. 

4.  Will  initiate  and  complete  the  work 
within  the  applicable  time  frame  after  receipt 
of  approval  of  the  awarding  agency. 

5.  Will  comply  with  the  Intergovernmental 
Personnel  Act  of  1970  (42  U.S.C.  4728-4763) 
relating  to  prescribed  standards  for  merit 
systems  for  programs  funded  under  one  of 
the  nineteen  statutes  or  regulations  specified 
in  Appendix  A  of  OPM's  Standards  for  a 
Merit  System  of  Personnel  Administration  (5 
CFR  900,  Subpart  F). 

6.  Will  comply  with  all  Federal  statutes 
relating  to  nondiscrimination.  These  include 
but  are  not  limited  to:  (a)  Title  VI  of  the  Civil 
RighU  Act  of  1964  (Pub.  L.  88-352)  which 
prohibits  discrimination  on  the  basis  of  race, 
color  or  national  origin;  (b)  Title  IX  of  the 
Education  Amendments  of  1972,  as  amended 
(20  U.S.C.  1681-1683,  and  1685-1686), 
which  prohibits  discrimination  on  the  basis 
of  sex;  (c)  Section  504  of  the  Rehabilitation 
Act  of  1973,  as  amended  (29  U.S.C  794), 
which  prohibits  discrimination  on  the  basis 
of  handicaps;  (d)  the  Age  Discrimination  Act 
of  1975,  as  amended  (42  U.S.C.  6101-6107), 
which  prohibits  discrimination  on  the  l>asis 
of  age;  (e)  the  Drug  Abuse  Office  and 
Treatment  Act  of  1972  (Pub.  L.  92-255),  as 
amended,  relating  to  nondiscrimination  on 
the  basis  of  drug  abuse;  (f)  the 
Comprehensive  Alcohol  Abuse  and 
Alcoholism  Prevention,  Treatment  and 
Rehabilitation  Act  of  1970  (Pub.  L.  91-616), 
as  amended,  relating  to  nondiscrimination  on 
the  basis  of  alcohol  abuse  or  alcoholism;  (g) 
523  and  527  of  the  Public  Health  Service  Act 
of  1912  (42  U.S.Q  290  dd-3  and  290  ee-3). 
as  amended,  relating  to  confidentiality  of 
alcohol  and  drug  abuse  patient  records;  (h) 
Title  VIII  of  the  Civil  Rights  Act  of  1968  (42 
U.S.C.  3601  et  seq.),  as  amended,  relating  to 
nondiscrimination  in  the  sale,  rental  or 
financing  of  housing;  (i)  any  other 
nondiscrimination  provisions  in  the  specific 
statute(s)  under  which  application  for 
Federal  assistance  is  being  made;  and  (j)  the 
requirements  of  any  other  nondiscrimination 
statute(s)  which  may  apply  to  the 
application. 


7.  Will  comply,  or  has  already  complied, 
with  the  requirements  of  Titles  II  and  III  of 
the  Uniform  Relocation  Assistance  and  Real 
Property  Acquisition  Policies  Act  of  1970 
(Pub.  L  91-646)  which  provide  for  fair  and 
equitable  treatment  of  persons  displaced  or 
whose  property  is  acquired  as  a  result  of 
Federal  or  federally  assisted  programs.  These 
requirements  apply  to  all  interests  in  real 
property  acquired  for  project  purposes 
regardless  of  Federal  participation  in 
purchases. 

8.  Will  comply  with  the  provisions  of  the 
Hatch  Act  (5  U.S.C  1501-1508  and  7324- 
7328)  which  limit  the  political  activities  of 
employees  whose  principal  employment 
activities  are  funded  in  whole  or  in  part  with 
Federal  funds. 

9.  Will  comply,  as  applicable,  with  the 
provisions  of  the  Davis-Bacon  Act  (40  U.S.C 
276a  to  276a-7),  the  Copeland  Act  (40  U.S.C 
276c  and  18  U.S.C.  874),  and  the  Contract 
Work  Hours  and  Safety  Standards  Act  (40 
U.S.C  327-333),  regarding  labor  standards 
for  federally  assisted  construction 
subagreements. 

10.  Will  comply,  if  applicable,  with  flood 
insurance  purchase  requirements  of  Section 
102(a)  of  the  Flood  Disaster  Protection  Act  of 
1973  (Pub.  L.  93-234)  which  requires 
recipients  in  a  sp>ecial  flood  hazard  area  to 
(>articipate  in  the  program  and  to  purchase 
flood  insurance  if  the  total  cost  of  insurable 
construction  and  acquisition  is  $10,000  or 
more. 

11.  Will  comply  with  environmental 
standards  which  may  be  prescribed  pursuant 
to  the  following:  (a)  institution  of 
environmental  quality  control  measures 
under  the  National  Environmental  Policy  Act 
of  1969  (Pub.  L.  91-190)  and  Executive  Order 
(EO)  11514;  (b)  notification  of  violating 
facilities  pursuant  to  EO  11738?  (c)  protection 
of  wetlands  pursuant  to  EO  11990;  (d) 
evaluation  of  flood  hazards  in  floodplains  in 
accordance  with  EO  11988;  (e)  assurance  of 
project  consistency  with  the  approved  State 
management  program  developied  under  the 
Coastal  Zone  Management  Act  of  1972  (16 
U.S.C.  1451  et  seq.);  (f)  conformity  of  Federal 
actions  to  State  (Clear  Air)  Implementation 
Plans  under  section  176(c)  of  the  Clear  Air 
Act  of  1955,  as  amended  (42  U.S.C.  7401  et 
seq.y.  (g)  protection  of  underground  sources 


of  drinking  water  under  the  Safe  Drinking 
Water  Act  of  1974,  as  amended,  (Pub.  L  93- 
523);  and  (h)  protection  of  endangered 
species  under  the  Endangered  Species  Act  of 
1973,  as  amended  (Pub.  L.  93-205). 

12.  Will  comply  with  the  Wild  and  Scenic 
Rivers  Act  of  1968  (16  U.S.C.  1271  et  seq.) 
related  to  protecting  components  or  potential 
components  of  the  national  wild  and  scenic 
rivers  system. 

13.  Will  assist  the  awarding  agency  in 
assuring  compliance  with  Section  106  of  the 
National  Historic  Preservation  Act  of  1966,  as 
amended  (16  U.S.C.  470),  EO  11593 
(identification  and  protection  of  historic 
properties),  and  the  Archaeological  and 
Historic  Preservation  Act  of  1974  (16  U.S.C 
469a-l  et  seq.). 

14.  Will  comply  with  Pub.  L.  93-348 
regarding  the  protection  of  human  subjects 
involved  in  research,  development,  and 
related  activities  supported  by  this  award  of 
assistance. 

15.  Will  comply  with  the  Laboratory 
Animal  Welfare  Act  of  1966  (Pub.  L.  89-544, 
as  amended,  7  U.S.C  2131  et  seq.)  pertaining 
to  the  care,  handling,  and  treatment  of  warm 
blooded  animals  held  for  research,  teaching, 
or  other  activities  supported  by  this  award  of 
assistance. 

16.  Will  comply  with  the  Lead-Based  Paint 
Poisoning  Prevention  Act  (42  U.S.C.  4801  et 
seq.)  which  prohibits  the  use  of  lead  based 
paint  in  construction  or  rehabilitation  of 
residence  structures. 

17.  Will  cause  to  be  performed  the  required 
financial  and  compliance  audits  in 
accordance  with  the  Single  Audit  Act  of 
1984. 

18.  Will  comply  with  all  applicable 
requirements  of  all  other  Federal  laws, 
executive  orders,  regulations  and  policies 
governing  this  program. 

Signature  of  Authorized  Certifying  Official 
Applicant  Oi^ganization 

fitie 

Date  Submitted 
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Attacirent  B 


U.S.  PepartiTwnt  of  Haatth  and  Human  Srvtces 


r^rfifirniion  Regarding  Drug-Free  Workplaca  Requirements 


Grantees  Other  Than  Individuals 


By  signinQ  .nd/or  tubnUttlng  thi.  •ppllc.tk)0  or  grant  .gre^nwtt.  It- g^ 

when  tl*  Dep«ta«-  of  He^  •?*  ""°*^r^*^o!^Si2f3SSuhrw^  trf  ti«  Drug-Free  Workplace 

the  grwtee  k»<m««Jy  ««*«<1 »  ^l^f^?***^^*^^  .cuoo«S«nzed  under  the 

mwd,  if  there  b  do  ^jpbcuon^  the  P»»»«  "'f '^FJ*^^*^'^^ 
infonnatiooiviilable  for  Federal  mspecttoo.  F«ihiretoidenU^an«a»ownwocKpucnmii«-» 

(onmiooraleappljlolhisceTtificaK-.  GrMKOMlesuocii  cited.  i»p«t»al«.lo  UK  loiiowi«,<«iii«uc. 
'^,,..W..b.,^-~»s.co.,,.U.d»b«>».  JSd«d.te.I*~-^^  P' 

ihe  Jantcc  s  payroU;  or  emplovcci  of  subredpients  or  subcontradors  u  cowred  woritplaces).        - 

The  grarrtt*  certlflt*  that  11  w«  or  will  concinue  to  provide  ■  «f"^*7V ''^''^jJJSlu^  disoeiuiiic.  possession  or 

employees  (or  violation  of  such  prohibition;  . 

(b)  Establishing  an  ongoing  drug-free  awareness  progra*  to  mform  anptoyees  aoouL  wnrknUce  (3)  Any 

1  The  diiS^  of  d4  .bu^thc  workplace;  (2)  The  grantee's  pohcy  '^ ^^'^^'^^^'^X'^l^l 
available  dnigcouaseling.  rchabiliution,  and  employee  assistance  programs;  and,  (4)  The  penaiUes mat  may  oe  in.pu>. 

T)M£^l°;«SSJet":;sreS:e':^^:^^^^ 

"irNr^tJe'em^o'^t  £^s..tement  required  b,  paragraph  (a)  that,  as  a  condition  of  employn^t  under  the 

''"aMKy^etnns  of  the  statement;  «k1,  (2)  Notify  the  employer  m  wr^  of  his  or  Jcr  oonj^  f-  >  volat.on 
of  a  cnminal  drug  statute  occurring  in  the  workplace  no  Utcr  than  five  calendar  days  after  ^""^  =°°^^\ ..,,)  from  an 
(.)  NotifyingUie  agency  m^m^  wuhin  ten  calendar  days  after  recemng  nouce  under  subpar^aph  (^)^]l'^^ 
employee  oroSierwS  r.«,vmgaS  notice  of  such  conviction.  Employers  of  conv,aed  "^"P'^'T^ J"^™:^;  J 
mcluding  position  title,  to  every  grant  ofr.cer  or  other  designee  on  whose  grant  aamty  the  ^'''^'^"^^^^^  n^ 
unless  the  Federal  agency  has  designated  a  central  point  for  the  receipt  of  «ich  nouocs.  Notice  shall  ujciuoe  ine 
identincation  number(s)  of  each  affected  grant; 
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(T)  Taking  one  of  the  following  actions,  within  30  calendar  days  of  recdviiig  notice  under  Htbparagraph  (d)(2)  with 
resp>ect  to  any  employee  who  is  so  conviaed: 

(1)  Taking  appropriate  personnel  action  against  such  tn  employee,  up  to  and  mcluding  termination,  coesisteni  with  the 
requirements  of  the  Rehabilitation  Act  of  1973,  as  amended;  or,  (2)  Requiring  such  employee  to  participate  uiisfaaorilv 
in  a  drug  abuse  assistance  6r  rehabilitation  program  approved  for  such  purposes  by  •  Federal,  Sute.  or  local  health,  law 
enforcement,  or  other  aptpropriate  agency;  ' 

(g)  Making  a  good  faith  effon  to  continue  to  maintain  a  drug-free  workplace  through  implemenution  of  naraffranh*  (»\ 
(b).(c).(d).(e)and(0.  ^^     ^  ptrv«P«u(i). 

The  grantee  may  inaert  in  the  space  provided  below  the  8He(t)  for  the  performance  of  worti  done  in 
tonnection  with  the  specific  grant  (use  attachments,  if  needed): 


Place  of  Perforaance  (Street  address,  City,  Ccanty,  State,  ZIP  Code) 


Check if  there  are  workplaces  or\  file  that  are  not  identified  here. 


Sections  76.630(c)  and  (d)(2)  and  76.635(a)(1)  and  (b)  provide  thai  a  Federal  agency  may  designate  a  central  receiw 
point  for  STATE-UIDE  AND  STATE  AGENCY-WTDE  certincations,  and  for  notification  of  criminal  drug  convioions 
For  the  Department  of  Health  and  Human  Services,  the  central  receipt  point  is:  Division  of  GranU  Management  and 
Oversight,  Office  of  Management  and  Acquisition,  Department  of  Health  and  Human  Services,  Room  517-D  200 
Independence  Avenue,  S.W,  Washington,  D.C  20201. 


DCMO  F*nB#:    RcTtMd  May  1990 
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Attachment  C— Certification  Regarding 
Debarment.  Suspension,  and  Other 
Responsibility  Matters — Primary 
Covered  Transactions 

By  signing  and  submitting  this 
proposal,  the  applicant,  defined  as  the 
primary  participant  in  accordance  with 
45  CFR  part  76.  certifies  to  the  best  of 
its  knowledge  and  believe  that  it  and  its 
principals: 

(a)  Are  not  presently  debarred, 
suspended,  proposed  for  debarment, 
declared  ineligible,  or  voluntarily 
excluded  from  covered  transactions  by 
any  Federal  Department  or  agency; 

(b)  Have  not  within  a  3-year  period 
preceding  this  proposal  been  convicted 
of  or  had  a  civil  judgment  rendered 
against  them  for  commission  of  fraud  or 
a  criminal  offense  in  connection  with 
obtaining,  attempting  to  obtain,  or 
performing  a  public  (Federal.  State,  or 
focal)  transaction  or  contract  under  a 
public  transaction;  violation  of  Federal 
or  State  antitrust  statutes  or  commission 
of  embezzlement,  theft,  forgery,  bribery, 
falsification  or  destruction  of  records, 
making  false  statements,  or  receiving 
stolen  property; 

(c)  Are  not  presently  indicted  or 
otherwise  criminally  or  civilly  charged 
by  a  governmental  entity  (Federal.  State 
or  local)  with  commission  of  any  of  the 
offenses  enumerated  in  paragraph  (1)  (b) 
of  this  certification;  and 

(d)  Have  not  within  a  3-year  period 
preceding  this  application/proposal  had 
one  or  more  public  transactions 
(Federal.  State,  or  local)  terminated  for 
cause  or  default. 

The  inability  of  a  person  to  provide 
the  certification  required  above  will  not 
necessarily  result  in  denial  of 
participation  in  this  covered 
transaction.  If  necessary,  the  prospective 
participant  shall  submit  an  explanation 
of  why  it  cannot  provide  the 
certification.  The  certification  or 
explanation  will  be  considered  in 
connection  with  the  Department  of 
Health  and  Human  Services  (HHS) 
determination  whether  to  enter  into  this 
transaction.  However,  failure  of  the 
prospective  primary  participant  to 
furnish  a  certification  or  an  explanation 
shall  disqualify  such  person  from 
participation  in  this  transaction. 

The  prospective  primary  participant 
agrees  that  by  submitting  this  proposal, 
it  will  include  the  clause  entitled 
"Certification  Regarding  Debarment. 
Suspension.  Ineligibility,  and  Voluntary 
Exclusion — Lower  Tier  Covered 
Transaction,"  provided  below  without 
modification  in  all  lower  tier  covered 


transactions  and  in  all  solicitations  for 
lower  tier  covered  transactions. 

Certification  Regarding  Debarment, 
Suspension,  Ineligibility  and  Voluntary 
Exclusion — Lower  Tier  Covered 
Transactions 

(To  Be  Supplied  to  Lower  Tier 
Participants) 

By  signing  and  submitting  this  lower 
tier  proposal,  the  prospective  lower  tier 
participant,  as  defined  in  45  CFR  part 
76,  certifies  to  the  best  of  its  knowledge 
and  belief  that  it  and  its  principals: 

(a)  Are  not  presently  debarred, 
suspended,  proposed  for  debarment, 
declared  ineligible,  or  voluntarily 
excluded  from  participation  in  this 
transaction  by  any  federal  department  or 

agency. 

(b)  where  the  prospective  lower  tier 
participant  is  unable  to  certify  to  any  of 
the  above,  such  prospective  participant 
shall  attach  an  explanation  to  this 
proposal. 

Tne  prospective  lower  tier  participant 
further  agrees  by  submitting  this 
proposal  that  it  will  include  this  clause 
entitled  "Certification  Regarding 
Debarment,  Suspension,  Ineligibility, 
and  Voluntary  Exclusion — Lower  Tier 
Covered  Transactions,"  without 
modification  in  all  lower  tier  covered 
transactions  and  in  all  solicitations  for 
lower  tier  covered  transactions. 

Attachment  D— Certification  Regarding 
Lobbying 

Certification  for  Contracts,  Grants, 
Loans,  and  Cooperative  Agreements 

The  undersigned  certifies,  to  the  best 
of  his  or  her  knowledge  and  belief,  that: 

(1)  No  Federal  appropriated  funds 
have  been  paid  or  will  be  paid,  by  or  on 
behalf  of  the  undersigned,  to  any  person 
for  influencing  or  attempting  to 
influence  an  officer  or  employee  of  any 
agency,  a  Member  of  Congress,  an 
officer  or  employee  of  Congress,  or  an 
employee  of  a  Member  of  Congress  in 
connection  with  the  awarding  of  any 
Federal  contract,  the  making  of  any 
Federal  grant,  the  making  of  any  Federal 
loan,  the  entering  into  of  any 
cooperative  agreement,  and  the 
extension,  continuation,  renewal, 
amendment,  or  modification  of  any 
Federal  contract,  grant,  loan,  or 
cooperative  agreement. 

(2)  If  any  funds  other  than  Federal 
appropriated  funds  have  been  paid  or 
will  be  paid  to  any  person  for 
influencing  or  attempting  to  influence 
an  officer  or  employee  of  any  agency,  a 
Member  of  Congress,  an  officer  or 


employee  of  Congress,  or  an  employee 
of  a  Member  of  Congress  in  cormection 
with  this  Federal  contract,  grant,  loan  or 
cooperative  agreement,  the  undersigned 
shall  complete  and  submit  standard 
Form-LLL,  "Disclosure  Form  to  Report 
Lobbying,"  in  accordance  with  its 
instructions. 

(3)  The  undersigned  shall  require  that 
the  language  of  this  certification  be 
included  in  the  award  documents  for  all 
subawards  at  all  tiers  (including 
subcontracts,  subgrants,  and  contracts 
under  grants,  loans,  and  cooperative 
agreements)  and  that  all  subrecipients 
shall  certify  and  disclose  accordingly. 

This  certification  is  a  material 
representation  of  fact  upon  which 
reliance  was  placed  when  this 
transaction  was  made  or  entered  into. 
Submission  of  this  certification  is  a 
prerequisite  for  making  or  entering  into 
this  transaction  imposed  by  section 
1352,  title  31,  U.S.  Code.  Any  person 
who  fails  to  file  the  required 
certification  shall  be  subject  to  a  civil 
penalty  of  not  less  than  $10,000  and  not 
more  than  $100,000  for  each  such 
failure. 

State  for  Loan  Guarantee  and  Loan 
Insurance 

The  undersigned  states,  to  the  best  of 
his  or  her  knowledge  and  belief,  that: 

If  any  funds  have  been  paid  or  will  be 
paid  to  any  person  for  influencing  or 
attempting  to  influence  an  officer  or 
employee  of  any  agency,  a  Member  of 
Congress,  an  officer  or  employee  of 
Congress,  or  an  employee  of  a  Member 
of  Congress  in  connection  with  this 
commitment  providing  for  the  United 
States  to  insure  or  guarantee  a  loan,  the 
undersigned  shall  complete  and  submit 
Standard  Form-LLL  "Disclosure  Form 
to  Report  Lobbying,"  in  accordance  with 
its  instructions. 

Submission  of  this  statement  is  a 
prerequisite  for  making  or  entering  into 
this  transaction  imposed  by  section 
1352,  title  31,  U.S.  Code.  Any  person 
who  fails  to  file  the  required  statement 
shall  be  subject  to  a  civil  penalty  of  not 
less  than  $10,000  and  not  more  than 
$100,000  for  each  such  failure. 

Signature 


Title 


Organization 


Date 
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DISCLOSURE  OF  LOBBYING  ACnVITIES 

Complete  this  forni  to  ditdote  lobbying  activities  pursuant  to  31  U.SC.  1352 
(Se«  reverse  for  public  burden  disckwure.) 


^Wov^kvOMI 


1.     Type  o<  Federal  Action: 

□   a.  contract 
b.  grant 

c.  cooperative  agreement 

d.  loan 

e    loan  guarantee 
f.    loan  insurance 


2.     Sutm  of  Federal  Action: 


D 


a.  bid/offer/application 

b.  initial  award 
c  poft-award 


4.     Name  wid  A^eai  al  Reporting  Entity: 

O     Prime 


D    Subawardee 

Tier ,  if  known: 


Congressional  District  if  known: 


6.     Federal  DepartmcnI/Agency: 


8.     Federal  Action  Number,  if  known: 


D 


Report  Type: 

a.  initial  filing 

b.  material  change 

For  Material  Change  Only:  ■ 

year  __^___  quarter 
date  o<  last  report  


S.     If  Reporting  Entity  in  No.  4  it  Subawardee.  Enter  Name 
and  Address  o<  Prime: 


Congressional  District  rf  known: 


7.     Federal  Program  Name/Description: 


CFDA  Number,  if  applicable 


9.     Award  Amount  if  known: 
S 


10.  a.  Name  and  Address  o<  Lobbying  Entity 

lit  individual,  last  natne,  fint  name.  Ml): 


b.  Individuals  Performinc  Services  (including  addrtis  if 

ditierent  from  No.  lOaJ 
(last  name,  first  name,  Mlt. 


(ttuch  Ceftunuaiier  Sh*ft(t\  Sf-W.-A  li  ntcnt^rri 


11.  Amount  o<  Paynteni  (check  all  that  apply): 

$  O  actual        D  planned 


12.  Form  of  Payment  (check  all  that  apply): 
Q    a.  cash 
O     b.  in-kind;  specify:   rtature  ____^ 

value    


13.  Type  of  Payment  (check  all  that  apply): 


O 

o 

o 

D 

n 
o 


a.  retainer 

b.  of»e-time  fee 

c.  commission 

d.  contingent  fee 

e.  deferred 

f.  other;  specify: 


14.   Briel  Description  of  Services  Performed  or  to  be  Performed  and  Datets)  of  Service,  including  ofticef^s),  cmployeett), 
or  Memberts)  contacted,  for  PavmenI  Irtdicaled  in  Hem  11:     ' 


Itiuch  Cononutiion  Stt»«(i)  SHJl-A.  if  wecwsa/v) 


IS    Continuation  Sheet(s)  SF4I1>A  attached: 


D  Yes 


D  No 


It  urtwrnMion  iimmiiJ  Maugh  »m  farm  m  mithmrumt  br  sUr  H  UiC 
••ctB^  11SI  Tha  dnctoiMW  ^  lotjtiim  imrawt  ■  t  msMt^  rnnmigjiMii 
•<  tarl  y«en  s«iK*>  wtunci  •«•  fttcmd  br  th>  iw.  abox  vtwn  ttwt 
mnMdJOn  wM  mad*  m  ■iilMi—i  0no  T>h«  dMctesw,*  n  »«4i*f«d  ibwiiibii  le 
11  UVC  DSI  Om  xtanunor  Ml  b>  xponad  ic  Ow  Canfivu  «<*,■ 
•lttiu»r  «^  a^  b>  «»lill»lll  tor  puMc  xipanwn  Hry  fmnar  alMo  Wl  to 
Mt  Km  laqund  inrkamun  #ull  b*  iiibMn  lo  •  CMl  p>fulr>  o>  itw  Im  Ihvi 
tW.OOO  and  not  man  than  ttonooo  In  aactt  wxt>  tKlun 


Signature: 
Print  Name: 
rule:  


Telephoi>e  No.: 


Dale: 


Federal  Use  Only: 


AiMKarixad  tor 
Simdifd  torn 
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AHachment  E— Certification  Regarding 
Eoviroomental  Tobacco  Smoke 

Public  Law  103-227,  Part  C— 
Environmental  Tobacco  Smoke,  also 
known  as  the  Pro-Children  Act  of  1994 
(Act),  requires  that  smoking  not  be 
permitted  in  any  portion  of  any  indoor 
facility  owned  or  leased  or  contracted 
for  by  an  entity  and  used  routinely  or 
regularly  for  the  provision  of  health,  day 
care,  education,  or  library  services  to 
children  under  the  age  of  18,  if  the 
services  are  funded  by  Federal  programs 


either  directly  or  through  State  or  local 
governments,  by  Federal  grant,  contract, 
loan,  or  loan  guarantee.  The  law  does 
not  apply  to  children's  services 
provided  in  private  residences,  facilities 
funded  solely  by  Medicare  or  Medicaid 
funds,  and  portions  of  facilities  used  for 
inpatient  drug  or  alcohol  treatment. 
Failure  to  comply  with  the  provisions  of 
the  law  may  result  in  the  imposition  of 
a  civil  monetary  penalty  of  up  to  $1,000 
per  day  and/or  the  imposition  of  an 


administrative  compliance  order  on  the 
responsible  entity. 

By  signing  and  submitting  this 
application  the  applicant/grantee 
certifies  that  it  will  comply  with  the 
requirements  of  the  Act.  The  applicant/ 
grantee  further  agrees  that  it  will  require 
the  language  of  this  certification  be 
included  in  any  subawards  which 
contain  provisions  for  children's 
services  and  that  all  subgrantees  shall 
certify  accordingly. 
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Attachnait  F 


OET ARTMENT  OP  HEALTH  ANO  HUMAN  KKVICfei 

PROTECTION  OF  HUMAN  SUBJECTS 
ASSURANCE/CERTIFICATION/DECLARATION 

a  ORIGINAL        D  FOLLOWUP       □  REVISION 


G  GRANT     D  conthact     D  felum  Ootheii 

□  NBV  O  RENEWAL         O  OOtfTINUATION 

APfLICATION  IDENTIFICATION  NUMBER  (M kitomtti 


STA  TEMENT  OF  POLICY,  ^Safeguarding  therighn  titd  m«</«t  of  tubfeea  atruktn  acttriha  ntppontd  tmier  grrnti  tmd  amom.u  from  DHHS  H 
phmarily  the  retponsibiliry  of  the  mttitutton  which  reeetrei  or  a  iceoumiable  to  DHHS  for  the  fundi  a*mded  for  the  tupport  of  the  tcnviiy.  in 
order  to  pronde  for  the  adequate  discharge  of  this  institutional  irtpontibiUty.  it  is  the  policy  of  DHHS  that  mo  actirlty  inrolring  kitmm  tubftcts  to 
be  supported  by  DHHS  grants  or  contracts  shall  be  undertaken  uniea  the  Instiluttonal  Kertew  Board  has  relieved  and  approved  such  aettrity.  and 
the  institution  has  submitted  to  DHHS  a  certification  of  such  review  and  approfoi.  in  accordance  with  the  requirements  of  Public  Law  93-349,  as 
implemented  by  Part  46  of  Title  45  of  the  Code  of  Federal  Regulations,  as  amended.  (45  CFR  461.  Administration  of  the  DHHS  pobcy  and  rtgiila- 
lion  is  the  responsibility  of  the  Office  for  Protection  from  Retearch  Risks.  National  hutltuies  of  Health.  Bethetda.  HD  20205. 

1.  TrfLE  OF  PROPOSAL  OR  ACTIVITY 


2.  PRINCIPAL  INVESTIGATOR/ACTIVITY  DIRECTOR/FELLOW 


3.  DECLARATION  THAT  HUMAN  SUBJECTS  EITHER  WOULD  OR  WOULD  NOT  BE  INVOLVED 

O    A.    NO  INOIVIOUALS  WHO  MIGHT  BE  CONSIDERED  HUMAN  SUBJECTS.  INCCUOING  THOSE  FROM  WHOM  ORGANS.  TISSUES, 
FLUIDS.  OR  OTHER  MATERIALS  WOULD  BE  DERIVED.  OR  WHO  COULD  BE  IDENTIFIED  BV  PERSONAL  DATA,  WOULD  BE 
INVOLVED  IN  THE  PROPOSED  ACTIVITY.  (IF  NO  HUMAN  SUBJECTS  WOULD  BE  INVOLVED,  CHECK  THIS  BOX  AND  PRO- 
CEED TO  ITEM  7.  PROPOSALS  DETERMINED  BV  THE  AOENCV  TO  INVOLVE  HUMAN  SUBJECTS  WIU.  BE  RETURNEIX) 

□   B.    HUMAN  SUBJECTS  WOULD  BE  INVOLVED  IN  THE  PROPOSED  ACTIVITY  AS  EITHER:  □  NONE  OP  THE  FOLLOMnNG.  0^, 

INCLUDING:  □  MINORS,  □  FETUSES.  □  ABORTUSES,  □  PREGNANT  WOMEN,  □  PRISONERS.  □  MENTALLY 
RETARDED.  □  MENTALLY  DISABLED.  UNDER  SECTION  6.  COOPERATING  INSTITUTIONS.  ON  REVERSE  OF  THIS  FORM. 
GIVE  NAME  dF  INSTITUTION  ANO  NAME  AND  ADDRESS  OF  OFFICIAL(S)  AUTHORIZING  ACCESS  TO  ANY  SUBJECTS  IN 
FACILITIES  NOT  UNDER  DIRECT  CONTROL  OF  THE  APPLICANT  OR  OFFERING  INSTITUTION. 

4.  DECLARATION  OF  ASSURANCE  STATUS/CERTIFICATION  OF  REVIBW 

r~l    A.  THIS  INSTITLfTION  HAS  NOT  PREVIOUSLY  FILED  AN  ASSURANCE  AND  ASSURANCE  IMPLEMENTING  PROCEDURES  FOR 
THE  PROTECTION  OF  HUMAN  SUBJECTS  WITH  THE  DHHS  THAT  APPt.lES  TO  THIS  APPUCATION  OR  ACTIVITY.  ASSUR- 
ANCE IS  HEREBY  GIVEN  THAT  THIS  INSTITUTION  WILL  COMPLY  WITH  REQUIREMENTS  OF  DHHS  Rmfuitttcm  41  CTK  4<. 
THAT  IT  HAS  ESTABLISHED  AN  INSTITUTIONAL  REVIEW  BOARD  FOR  THE  PROTECTION  OF  HUMAN  SLWJECTS  AND. 
WHEN  REQUESTED.  WILL  SUBMIT  TO  DHHS  DOCUMENTATION  AND  CERTIFICATION  OF  SUCH  REVIEWS  AND  PROCE- 
DURES AS  MAY  BE  REQUIRED  FOR  IMPLEMENTATION  OF  THIS  ASSURANCE  FOR  THE  PROPOSED  PROJECT  OR  ACTIVITY. 


n 


B.    THIS  INSTITUTION  HAS  AN  APPROVED  GENERAL  ASSURANCE  (DHHS  ASSURANCE  NUMBER  . 


)  OR  AN  AC- 
TIVE SPECIAL  ASSURANCE  FOR  THIS  ONGOING  ACTIVITY,  ON  FILE  WITH  DHHS.  THE  SIGNER  CERTIFIES  THAT  ALL 
ACTIVITIES  IN  THIS  APPLICATION  PROPOSING  TO  INVOLVE  HUMAN  SUBJECTS  HAVE  BEEN  REVIEWED  ANO  APPROVED 

BY  THIS  INSTITUTION'S  INSTITUTIONAL  REVIEW  BOARD  IN  A  CONVENED  MEETING  ON  THE  DATE  OF IN 

ACCORDANCE  WITH  THE  REQUIREMENTS  OF  THE  Cod*  of  Federal  Rtfi'^t*ont  on  Profctton  of  Human  Bukfett  <4S  CFR  4*i. 
THIS  CERTIFICATION  INCLUDES.  WHEN  APPLICABLE.  REQUIREMENTS  FOR  CERTIFYING  FDA  STATUS  FOR  EACH  \t^ 
VESTIGATIONAL  NEW  DRUG  TO  BE  USED  (SEE  REVERSE  SIDE  OF  THIS  FORM). 

INSTITLTTIONAL  REVIEW  BOARD  HAS  DETERMINED,  ANO  THE  INSTITUTIONAL  OFFICIAL  SIGNING  BELOW  CONCURS  THAT: 


EITHER  □  HUMAN  SUBJECTS  WILL  NOT  BE  AT  RISK: 


OR  O  HUMAN  SUBJECTS  WILL  BE  AT  RISK. 


-J.  AND  6.  SEE  REVERSE  SIDE 


7.   NAME  AND  ADDRESS  OF  INSTrTLrriON 


8.  TITLE  OF  INSTITUTIONAL  OFFICIAL 

TELEPHONE  NUMBER 

SIGNATURE  OF  INSTITUTIONAL  OFFICIAL 

DATE 

HHS-S96  (R«v.  S-«0) 

ENCLOSE  THIS  FORM  WITH  THE  PROPOSAL  OR  RETURN  IT  TO  REQUESTING  AGENCY. 
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Attachment  G — Executive  Order 
12372— State  Single  Points  of  Contact 

Arizona 

Mrs.  Janice  Dunn,  Attn:  Arizona  State 
Clearinghouse,  1800  N.  Central 
Avenue,  14th  Floor,  Phoenix,  Arizona 
85012,  Telephone  (602)  280-1315 

y4rica/isas 

Trade  L.  Copeland,  Manager,  State 
Clearinghouse,  Office  of 
Intergovemment  Services,  Department 
of  Finance  and  Administration,  P.O. 
Box  3278,  Little  Rock,  Arkansas 
72203,  Telephone  (501)  682-1074 

California 

Glenn  Stober,  Grants  Coordinator,  Office 
of  Planning  and  Research.  1400  Tenth 
Street,  Sacramento,  California  95814, 
Telephone  (916) 323-7480 

Delaware 

Ms.  Francine  Booth,  State  Single  Point 
of  Contact,  Executive  Department, 
Thomas  Collins  Building,  Dover, 
Delaware  19903,  Telephone  (302) 
736-3326 

District  of  Columbia 

Rodney  T.  Hallman,  State  Single  Point 
of  Contact,  Office  of  Grants 
Management  and  Development,  717 
14th  Street.  NW.,  Suite  500, 
Washington,  DC  20005,  Telephone 
(202) 727-6551 

Florida 

Florida  State  Clearinghouse, 
Intergovernmental  Affairs  Policy  Unit, 
Executive  Office  of  the  Govenor, 
Office  of  Planning  and  Budgeting,  The 
Capitol,  Tallahassee,  Florida  32399- 
0001,  Telephone  (904)  488-8441 

Georgia 

Mr.  Charles  H.  Badger,  Administrator, 
Georgia  State  Clearinghouse,  254 
Washington  Street,  SW.,  Atlanta, 
Georgia  30334,  Telephone  (404)  656- 
3855 

Illinois 

Steve  Klokkenga,  State  Single  Point  of 
Contact,  Office  of  the  Governor,  107 
Stratton  Building,  Springfield,  Illinois 
62706,  Telephone  (217)  782-1671 

Indiana 

Jean  S.  Blackwell,  Budget  Director,  State 
Budget  Agency,  212  State  House, 
Indianapolis,  Indiana  46204, 
Telephone  (317)  232-5610 

Iowa 

Mr.  Steven  R.  McCann,  Division  of 
Community  Progress,  Iowa 
Depwrtment  of  Economic 
Development,  200  East  Grand 


Avenue,  E)es  Moines,  Iowa  50309, 
Telephone  (515)  281-3725 

Kentucky 

Ronald  W.  Cook,  Office  of  the  Governor, 
Department  of  Local  Government, 
1024  Capitol  Center  Drive,  Frankfort, 
Kentucky  40601,  Telephone  (502) 
564-2382 

Mojne 

Ms.  Joyce  Benson.  State  Plaiming  Office, 
State  House  Station  #38,  Augusta, 
Maine  04333,  Telephone  (207)  289- 
3261 

Maryland 

Ms.  Mary  Abrams,  Chief,  Maryland 
State  Clearinghouse,  Department  of 
State  Planning,  301  West  Preston 
street,  Baltimore,  Maryland  21201- 
2365,  Telephone  (301)  225-4490 

Massachusetts 

Karen  Arone,  State  Clearinghouse, 
Executive  Office  of  Communities  and 
Development,  100  Cambridge  street. 
Room  1803,  Boston,  Massachusetts 
02202,  Telephone  (617)  727-7001 

Michigan 

Richard  S.  Pastula,  Director,  Michigan 
Department  of  Commerce,  Lansing, 
Michigan  48909,  Telephone  (517) 
373-7356 

Mississippi 

Ms.  Cathy  Mallette,  Clearinghouse 
Officer,  Office  of  Federal  Grant 
Management  and  Reporting,  301  West 
Pearl  Street,  Jackson,  Mississippi 
39203,  Telephone  (601)  960-2174 

Missouri 

Ms.  Lois  Pohl,  Federal  Assistance 
Clearinghouse,  Office  of 
Administration,  PO  Box  809,  Room 
430,  Truman  Building,  Jefferson  City, 
Missouri  65102.  Telephone  (314)  751- 
4834 

Nevada 

Department  of  Administration,  State 
Clearinghouse,  Capitol  Complex, 
Carson  City,  Nevada  89710. 
Telephone  (702)  687^065,  Attention: 
Ron  Sparks,  Clearinghouse 
Coordinator 

New  Hampshire 

Mr.  Jeffi«y  H.  Taylor,  Director,  New 
Hampshire  Office  of  State  Planning, 
Attn:  Intergovernmental  Review, 
Process/James  E.  Bieber,  2V2  Beacon 
Street,  Concord,  New  Hampshire 
03301,  Telephone  (603)  271-2155 

New  Jersey 

Gregory  W.  Adkins,  Acting  Director, 
Division  of  Community  Resources, 


N.J.  Department  of  Community 
Affairs,  Trenton,  New  Jersey  08625- 
0803,  Telephone  (609)  292-6613 
Please  direct  correspondence  and 
questions  to:  Andrew  J.  Jaskolka,  State 
Review  Process,  Division  of 
Community  Resources,  CN  814,  Room 
609,  Trenton,  New  Jersey  08625-0803, 
Telephone (609) 292-9025 

New  Mexico 

George  Elliott,  Deputy  Director,  State 
Budget  Division,  Room  190,  Bataan 
Memorial  Building,  Santa  Fe,  New 
Mexico  87503,  Telephone  (505)  827- 
3640,  FAX  (505)  827-3006 

New  York 

New  York  State  Clearinghouse,  Division 
of  the  Budget,  State  Capitol,  Albany, 
New  Yoric  12224,  Telephone  (518) 
474-1605 

North  Carolina 

Mrs.  Chrys  Baggett,  Director.  Office  of 
the  Secretary  of  Admin.,  N.C.  State 
Clearinghouse.  116  W.  Jones  Street, 
Raleigh,  North  Carolina  27603-8003. 
Telephone  (919)  733-7232 

North  Dakota 

N.D.  Single  Point  of  Contact,  Office  of 
Intergovernmental  Assistance,  Office 
of  Management  and  Budget,  600  East 
Boulevard  Avenue,  Bismarck.  North 
Dakota  58505-0170,  Telephone  (701) 
224-2094 

Ohio 

Larry  Weaver,  State  Single  Point  of 
Contact,  State/Federal  Funds 
Coordinator,  State  Clearinghouse, 
Office  of  Budget  and  Management,  30 
East  Broad  Street,  34th  Floor, 
Columbus,  Ohio,  43266-0411. 
Telephone  (614) 466-0698 

Rhode  Island 

Mr.  Daniel  W.  Varin,  Associate  Director, 
Statewide  Planning  Program. 
Department  of  Administration, 
Division  of  Planning,  265  Melrose 
Street,  Providence,  Rhode  Island 
02907,  Telephone  (401)  277-2656 

Please  direct  correspondence  and 
questions  to:  Review  Coordinator, 
Office  of  Strategic  Planning 

South  Carolina 

Omeagia  Burgess,  State  Single  Point  of 
Contact,  Grant  Services,  Office  of  the 
Governor.  1205  Pendleton  Street, 
Room  477,  Columbia,  South  Carolina 
29201,  Telephone  (803)  734-0494 

Tennessee 

Mr.  Charles  Brown,  State  Single  Point  of 
Contact,  State  Planning  Office.  500 
Charlotte  Avenue,  309  John  Sevier 
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Building,  Nashville,  Tennessee  37219, 
Telephone  (615) 741-1676 

Texas 

Mr.  Thomas  Adams.  Governor's  Office 

of  Budget  and  Planning,  P.O.  Box 

12428,  Austin,  Texas  78711, 

Telephone  (512)  463-1778 

Utah 

Utah  State  Clearinghouse,  Office  of 
Planning  and  Budget,  Attn:  Carolyn 
Wright,  Room  116  State  Capitol,  Salt 
Lake  City,  Utah  84114,  Telephone 
(801) 538-1535 

Vermont 

Mr.  Bernard  D.  Johnson,  Assistant 
Director.  Office  of  Policy  Research  & 
Coordination,  Pavilion  Office 
Building,  109  State  Street,  Montpelier, 
Vermont  05602,  Telephone  (802)  828- 
3326 

West  Virginia 

Mr.  Fred  Cutlip,  Director,  Community 
Development  Division,  West  Virginia 
Development  Office,  Building  #6, 
Room  553,  Charleston,  West  Virginia 
25305,  Telephone  (304)  348-4010 

Wisconsin 

Mr.  William  C.  Carey,  Federal/State 
Relations,  Wisconsin  Department  of 
Administration,  101  South  Webster 
Street,  P.O.  Box  7864,  Madison, 
Wisconsin  53707,  Telephone  (608) 
266-0267 

Wyoming 

Sheryl  Jeffties,  State  Single  Point  of 

Contact,  Herschler  Building,  4th 

Floor,  East  Wing,  Cheyenne, 

Wyoming  82002.  Telephone  (307) 

777-7574 

Guam 

Mr.  Michael  J.  Reidy,  Director,  Bureau 
of  Budget  and  Management  Research, 
Office  of  the  Governor,  P.O.  Box  2950, 
Agana,  Guam  96910,  Telephone  (671) 
472-2285 

Northern  Mariana  Islands 

State  Single  Point  of  Contact,  Planning 
and  Budget  Office,  Office  of  the 
Governor,  Saipan,  CM,  Northern 
Mariana  Islands  96950 

Puerto  Rico 

Norma  Burgos/Jose  H.  Caro,  Chairman/ 
Director.  Puerto  Rico  Planning  Board. 
Minillas  Government  Center.  P.O.  Box 
41119.  San  Juan.  Puerto  Rico  0094O- 
9985,  Telephone  (809)  727-4444 

Vir^n  Islands 

Jose  L.  George.  Director,  Office  of 
Management  and  Budget.  #41 
Norregade  Emancipation  Garden 


Station,  Second  Floor,  Saint  Thomas. 
Virgin  Islands  00802, 
Please  direct  correspondence  to:  Linda 
aarke.  Telephone  (809)  774-0750 

Attachment  H — State  Derelopmental 
Disabilities  Planning  Councils 

Alabama 

Joan  B.  Hannah.  Ed.D.,  Executive 
Director,  Alabama  Developmental 
Disabilities  Plaiming  Council,  200 
Interstate  Park  Dr.,  P.O.  Box  3710. 
Montgomery.  Alabama  36193-5001. 
(205)  270-4680.  1-800-232-2158, 
FAX  #  (205)  240-3195 

Alaska 

David  Maltman.  Director,  Governor's 
Council  on  Disabilities  and  Special 
Education.  P.O.  Box  240249. 
Anchorage.  Alaska  99524-0249.  (907) 
563-5355.  FAX  #  (907)  563-5357 

Arizona 

Diane  Skay.  Director.  Governor's 
Council  on  Developmental 
Disabilities,  1717  West  Jefferson 
Street.  Site  Code  074Z.  Phoenix, 
Arizona  85007,  (602)  542-4049.  FAX 
# (602) 542-5339 

Arkansas 

Orson  Berry.  Executive  Director, 
Governor's  Developmental 
Disabilities.  Planning  Council.  4815 
West  Markham.  Slot  12.  Little  Rock, 
Arkansas  72205-3867,  (501)  661- 
2589,  FAX  #  (510)  661-2399 

California 

Roberta  A.  Marlowe,  Ph.D..  Executive 
Director.  CA  State  Council  on 
Developmental  Disabilities.  2000  "O" 
Street,  Suite  100,  Sacramento, 
California  95814,  (916)  322-8481, 
FAX  #  (916)  443-4957 

Colorado 

Donald  St.  Louis,  Executive  Director, 
Colorado  Developmental  Disabilities 
Planning  Council,  777  Grant  Street. 
Suite  304.  Denver.  Colorado  80203. 
(303)  894-2345,  FAX  #  (303)  894-      - 
2880 

Connecticut 

Edward  T.  Preneta,  Director,  CT  Council 
on  Developmental  Disabilities,  90 
Pitkin  Street,  East  Hartford, 
Connecticut  06108,  (203)  725-3829, 
FAX  #  (203)  528-3680 

Delaware 

James  F.  Linehan.  Director. 
Developmental  Disabilities  Planning 
Council,  Department  of 
Administrative  Services,  Box  1401, 
Townsend  Building,  Dover,  Delaware 


19901.  (302)  739-3333.  FAX  #  (302) 
739-6704 

District  of  Columbia 

Carol  Boykins,  Executive  Director, 
Developmental  Disabilities  State 
Planning  Council.  801  N.  Capitol 
Street  NE..  Suite  954.  Washington.  DC 
20002,  (202)  279-6085,  FAX  #  6587 

Florida 

K.  Joseph  Krieger,  Executive  Director, 
Florida  Developmental  Disabilities 
Planning  Council,  820  East  Park 
Avenue,  Suite  I-lOO,  Tallahassee, 
Florida  32301,  (904)  488-4180,  FAX  # 
(904) 922-6702 

Georgia 

Zebe  Schmitt,  Executive  Director, 
Governor's  Council  on  Developmental 
Disabilities.  2  Peachtree  Street  NE., 
Room  3-210,  Atlanta,  Georgia  30303, 
(404)  657-2126,  FAX  #  (404)  657- 
2132,  TDD  657-2133 

Hawaii 

Diana  Tizard,  Director,  State  Planning 
Council  on  Developmental 
Disabilities,  Five  Waterfront  Plaza, 
500  Ala  Moana  Boulevard,  Suite  5- 
200,  Honolulu,  Hawaii  96813.  (808) 
586-8100.  FAX  #  (808)  586-8129 

Idaho 

John  D.  Watts.  Director.  Idaho  State 
Council  on  Developmental 
Disabilities.  280  North  8th  SUwt. 
Suite  208.  Boise,  Idaho  83720,  (208) 
334-2178,  FAX  #  (208)  334-3417, 
800-544-2433  (Idaho  only) 

Illinois 

Rene  Christensen-Leininger,  Director, 
Illinois  Council  on  Developmental 
Disabilities.  830  S.  Spring  Street. 
Springfield.  IL  62704.  (217)  782-9696. 
FAX  #(217)  524-5339 

Joan  Asturrizaga.  Director.  Illinois 
Council  on  Developmental 
Disabilities.  100  W.  Randolph/10- 
600.  Chicago.  Illinois.  (312)  814-2080. 
FAX  #  (312)  814-7141 

Indiana 

Ms.  Snellen  Jackson-Boner.  Director, 
Governor's  Planning  Council  for 
People  with  Disabilities.  143  W. 
Market  Street,  Harrison  Building, 
Suite  404,  Indianapolis,  Indiana 
46204.  (317)  232-7770/3.  FAX  #  (317) 
233-3712 

Iowa 

Mr.  Jay  Brewer.  Executive  Director. 
Governor's  Planning  Council  for 
Developmental  Disabilities.  Hoover 
State  Office  Building.  1st  Floor.  Des 
Moines.  Iowa  50319.  (515)  281-7632, 
FAX  #  (515)  281^597 


Kansas 

Ms.  Jane  Rhys.  Executive  Director. 
Kansas  Planning  Council  on 
Developmental  Disabilities.  915 
Harrison.  Room  141.  Topeka,  Kansas 
66612.  (913)  296-2608/9,  FAX  #  (913) 
296-1158 

Kentucky 

Prudence  Reilly,  Executive  Director, 
Kentucky  Developmental  Disabilities 
Planning  Council,  Department  for 
Mental  Health  and  Mental  Retardation 
Services,  275  East  Main  Street, 
Frankfort.  Kentucky  40621,  (502)  564- 
7842.  FAX  #  (502)  564-3844 

Louisiana 

Clarice  Eichelberger,  Executive  Director. 
Louisiana  State  Planning  Council  on 
Developmental  Disabilities.  P.O.  Box 
3455  Ben  14. 1201  Capitol  Access.  5th 
Floor.  DOT  Edition.  East  Entrance. 
Baton  Rouge.  Louisiana  70821-3455, 
(504)  342-6804.  FAX  #  (504)  342- 
4419 

Maine 

Peter  R.  Stowell.  Executive  Director, 
Maine  Developmental  Disabilities 
Council.  Nash  Building.  Station  #139. 
Augusta.  Maine  04333-0139.  (207) 
287-4213.  FAX  #  (207)  287-4268 

Maryland 

Susanne  Elrod.  Executive  Director. 
Maryland  State  Planning  Council  on 
Developmental  Disabilities,  One 
Market  Center.  Box  10.  300  West 
Lexington  Street,  Baltimore,  Maryland 
21201-2323.  (410)  333-3688.  FAX  # 
(401) 333-6674 

Massachusetts 

Jody  Williams.  Executive  Director. 
Massachusetts  Developmental 
Disabilities  Council.  600  Washington 
Street.  Room  670.  Boston. 
Massachusetts  02111,  (617)  727-6374, 
FAX  #  (617)  727-1174,  TDD  (617) 
727-1885 

Michigan 

Ms.  Sharon  Tipton,  Executive  Director, 
Dept.  of  Mental  Health,  Michigan  DD 
Council.  Lewis  Cass  Building,  6th 
Floor,  Lansing,  Michigan  48913,  (517) 
334-6123.  7240.  FAX  #  (517)  334- 
7353 

Minnesota 

Ms.  Colleen  Wieck.  Ph.D.,  Executive 
Director.  Governor's  Planning  Council 
on  Developmental  Disabilities.  300 
Centennial  Office  Building,  658  Cedar 
Street,  St.  Paul,  Minnesota  55155, 
(612)  296-4018,  FAX  #  (612)  296- 
3698 


Mississippi 

Ed  C.  Bell,  Sta^  Director,  Mississippi 
Developmental  Disabilities  Planning 
Council.  1101  Robert  E.  Lee  Building, 
Jackson,  Mississippi  39201,  (601) 
359-6238,  FAX  #  (601)  359-6295 

Missouri 

Ms.  Kay  Conklin,  Director,  Missouri 
Planning  Council  for  Developmental 
Disabilities.  P.O.  Box  687. 1706  East 
Elm  Street.  Jefferson  City.  Missouri 
65102.  (314)  751-8611.  FAX  #  (314) 
751-9207 

Montana 

Greg  A.  Olsen.  Executive  Director, 
Developmental  Disabilities  Planning 
and  Advisory  Council.  Ill  N.  Last 
Chance  Gulch.  Arcade  Bldg..  Unit  C, 
Box  526.  Helena,  Montana  59620. 
(406)  444-1334.  FAX  #  (406)  444- 
5999 

Nebraska 

Ms.  Mary  Gordon.  Director.  Dept.  of 
Health/Developmental  Disabilities, 
301  Centennial  Mall  South,  P.O.  Box 
95007,  Lincoln,  Nebraska  68509,  (402) 
471-2330,  FAX  #  (402) 471-0383 

Nevada 

Donny  Loux,  Director,  DD  Council, 
Dept.  of  Rehab.,  711  S.  Stewart, 
Carson  City.  Nevada  89710.  (702) 
687-4440,  FAX  #  (702)  687-5980 

ATeiv  Hampshire 

Thomas  Flayton,  (Acting)  Executive 
Director,  New  Hampshire 
Developmental  Disabilities  Council, 
The  Concord  Center — Room  315.  P.O. 
Box  315. 10  Ferry  Street.  Concord. 
New  Hampshire  03301-5022.  (603) 
271-3236.  7.  8.  FAX  #  (603)  225-6766 

Pennsylvania 

David  B.  Schwartz.  Executive  Director. 
Developmental  Disabilities  Planning 
Council.  Forum  Building.  Room  569, 
Commonwealth  Avenue,  Harrisburg, 
Pennsylvania  17120,  (717)  787-6057 

Rhode  Island 

Marie  V.  Citrone,  Executive  Director, 
Rhode  Island  Developmental 
Disabilities  Council,  State  Executive 
Department,  600  New  London 
Avenue,  Cranston,  Rhode  Island 
02920-3028,  (401)  464-3191,  FAX  # 
(401) 464-3570 

Oklahoma 

Ann  Trudgeon,  Director,  Developmental 
Disabilities  Planning  Council, 
Department  of  Human  Services,  P.O. 
Box  25352,  Oklahoma  City,  Oklahoma 
73125-0352.  (405)  521-4984(5).  FAX 
#  (405) 521-6684 


Oregon 

Charlotte  Duncan.  Executive  Director, 
Oregon  Developmental  Disabilities 
Planning  Council.  540  24th  Place  NE., 
Salem,  Oregon  97301-4517,  (503) 
373-7555,  FAX  #  (503)  373-7172 

North  Dakota 

Tom  Wallner,  Director.  North  Dakota 
Council  on  Developmental 
Disabilities,  c/o  Department  of  Human 
Services.  State  Capitol.  600  E. 
Boulevard  Avenue,  Bismarck.  North 
Dakota  58505-0250.  (701)  224-3219, 
FAX  #  (701)  224-2359 

Ohio 

Mr.  Ken  Campbell.  Executive  Director, 
Ohio  Developmental  Disabilities 
Planning  Council,  Department  of 
Mental  Retardation/I>evelopmental 
Disabilities,  8  East  Long  Street,  6th 
Floor,  Columbus,  Ohio  43266-0523, 
(614)  466-5205,  FAX  #  (614)  466- 
0298 

New  York 

Isabel  T.  Mills,  Executive  Director,  New 
York  State  Developmental  Disabilities 
Planning  Council,  155  Washington 
Avenue,  2nd  Floor,  Allwny,  New  York 
12210,  (518)  432-8233,  FAX  #  518- 
432-8238 

North  Carolina 

Holly  Riddle,  Executive  Director,  North 
Carolina  Council  mi  Developmental 
Disabilities,  1508  Western  Blvd., 
Raleigh,  North  Carolina  27606-1359, 
(919)  733-6566,  FAX  #  (919)  733- 
1863 

New  Jersey 

Ethan  B.  Ellis,  Executive  Director,  NJ 
Developmental  Disabilities  Planning 
Council,  32  W.  State  Street,  CN  700, 
Trenton,  New  Jersey  08625-0700. 
(609)  292-3745.  FAX  #  (609)  292- 
7114 

New  Mexico 

Chris  Isengard.  Executive  Director. 
Developmental  Disabilities  Planning 
Council.  State  of  New  Mexico,  435  St. 
Michael's  Drive,  Building  D,  Santa  Fe, 
New  Mexico  87501,  (505)  827-7590, 
FAX  #  (505)  827-7589 

South  Carolina 

Charles  Lang,  Interim  Executive 
Director,  South  Carolina 
Developmental  Disabilities  Planning 
Council,  Edgar  Brown  Building,  Room 
372, 1205  Pendleton  Street,  Columbia, 
South  Carolina  29201-3731,  (803) 
734-0465,  FAX  #  (803)  734-0356 
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South  Dakota 

Charles  A.  Anderson,  Director,  South 
Dakota  Governor's  Planning  Council 
on  Developmental  Disabilities, 
Hillsviewr  Plaza,  c/o  .SOO  East  Capitol, 
Pierre,  South  Dakota  57501-5070, 
(605)  773-6415,  FAX  #  (605)  773- 
5483 

Tennessee 

Wanda  Willis,  Director,  Developmental 
Disabilities  Planning  Council, 
Department  of  Mental  Health  and 
Mental  Retardation,  706  Church 
Street,  3rd  Floor,  Doctor's  Building, 
Nashville,  Tennessee  37219-5393. 
(615)  741-9791,  FAX  #  (615)  741- 
0770 

Texas 

Roger  A.  Webb,  Executive  Director, 
Texas  Planning  Council  for 
Developmental  Disabilities,  4900 
North  Lamar  Blvd.,  Austin,  Texas 
78751-2399.  (512)  483-4080,  FAX  # 
(512) 483-4097 

Utah 

Catherine  E.  Chambless,  Director.  Utah 
Governor's  Council  for  People  with 
Disabilities,  P.O.  Pox  1958,  Salt  Lake 
City.  Utah  84110-1958.  (801)  533- 
4128.  FAX  #  (801)  533-5302 

Vermont 

Thomas  A.  Pombar,  Executive  Secretary. 
Vermont  Developmental  Disabilities 
Council.  Waterbury  Office  Complex, 
103  South  Main  Street,  Waterbury, 
Vermont  05671-1534,  (802)  241- 
2612,  FAX  #  241-2979 

West  Virginia 

Julie  Pratt,  Director,  West  Virginia 
Developmental  Disabilities  Planning 
Council.  1601  Kanaw^ha  Blvd.,  West- 
Suite  200,  Charleston,  West  Virginia 
25312-2500,  (304)  558-0416  (Voice), 
(304)  558-2376  (TDD),  FAX  #  (304) 
558-0941 


Wisconsin 

Ms.  Jayn  Wittenmyer,  Executive 
Director,  Council  on  Developmental 
Disabilities,  State  of  Wisconsin.  722 
Williamson  Street.  P.O.  Box  7851, 
Madison,  Wisconsin  53707-7851. 
(608)  266-7826.  FAX  #  (608)  267- 
3906  , 

Virginia 

Sandy  Reen,  Director,  Virginia  Board  for 
People  with  Disabilities,  Post  Office 
Box  613,  Richmond,  Virginia  23205- 
0613,  (804)  786-0016,  FAX  #  (804) 
786-1118 

Washington 

Edward  M.  Holen,  Executive  Director. 
E>evelopmental  Disabilities  Planning 
Council,  Department  of  Commimity 
Development,  906  Columbia  Street 
SW.  Post  Office  Box  48314.  Olympia. 
Washington  98504-8314,  (206)  753- 
3908, 1-800-634-4473,  FAX  #  (206) 
586-2424 

Wyoming 

Sharron  C.  Kelsey,  Executive  Director, 
Governor's  Planning  Council  on 
Developmental  Disabilities,  122  West 
25th  Street,  Herschler  Bldg.,  First 
Floor  East,  Cheyenne,  Wyoming 
82002,  (307)  777-7230,  1-800-442- 
4333  (in-state-only),  FAX  #  (307)  777- 
5690 

National  Office 

Ms.  Susan  Ames-Zierman,  Executive 
Director,  National  Association  of 
Developmental  Disabilities  Councils 
(NADDC),  1234  Massachusetts 
Avenue  NE.,  Suite  103,  Washington, 
DC  20005,  (202)  347-1234.  FAX  # 
(202) 347-4023 

TERRITORIES  (DDCs) 

American  Samoa 

Henry  Sesepasara,  Executive  Director, 
American  Samoa  Developmental 
Disabilities  Coimcil,  P.O.  Box  184, 
Pago  Pago,  American  Samoa  96799, 
(684)  633-2919,  FAX  #  (684)  633- 
1139 


Commonwealth  of  the  Northern 
Mariana  Islands 

Juanita  S.  Malone,  CNMI  DD  Council, 
P.O.  Box  2565,  Saipan,  MP  96950, 
(Oil)  670-323-3014/16,  FAX  #  (Oil) 
670-322-4168 

Government  of  Federated  State  of 
Micronesia 

Yosiro  Suta,  Gov't  of  Federated  States  of 
Micronesia.  Dept  of  Ed.,  Palikir, 
Pohnpei,  FM  96941,  (691)  320-2609, 
FAX  #  (691)  320-5500 

Guam 

Frances  Limitiaco  Standing  Soldier, 
Executive  Director,  Guam 
Developmental  Disabilities  Council, 
122  IT&E  Piazza,  Rm.  201,  Harmon, 
Guam  96911, (671)  646-9468, 9469. 
FAX  #  (671)  649-7672,  TDD  671-649- 
3911 

Northern  Mariana  Islands 

Juanita  S.  Malone,  Exeuctive  Director. 
Developmental  Disabilities  Council, 
Department  of  Education.  P.O.  Box 
2565,  Saipan,  CM  96950,  W  (670) 
322-3014.  H  (670)  322-1398 

Puerto  Rico 

Maria  Luisa  Mendia.  Executive  Director. 
Puerto  Rico  Developmental 
Disabilities  State  Council.  P.O.  Box 
9543.  Santurce.  Puerto  Rico  00908. 
(809)  722-0595.  FAX  #  (809)  721- 
3622 

Virgin  Islands 

Mark  Vinzant,  Director,  VI 
Developmental  Disabilities  Council, 
PO  Box  2671  Kings  Hill,  St.  Croix, 
U.S.  Virgin  Islands  00850-9999,  (809) 
772-2133 

Western  Carolina  Islands  (Trust 
Territories  of  the  Pacific) 

Minoru  Ueki,  MD,  Trust  Territory 
Health  Council,  MacDonald  Memorial 
Hospital  KOROR,  Palau.  WCI  96940. 

[FR  Doc.  95-14817  Filed  6-16-95;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 
(CFDA  No.  84.283A] 

Comprehensive  Regional  Assistance 
Centers  Program 

Notice  inviting  applications  for  new 
awards  for  fiscal  year  (FY)  1995. 

Purpose  of  Program:  The  purpose  of 
this  program  is  to  establish  a  networked 
system  of  15  comprehensive  regional 
assistance  centers  to  provide 
comprehensive  training  and  technical 
assistance  related  to  the  administration 
and  implementation  of  programs  under 
the  Elementary  and  Secondary 
Education  Act  of  1965  (ESEA).  to  States, 
local  educational  agencies  (LEAs), 
schools,  tribes,  community-based 
organizations,  and  other  recipients  of 
funds  under  the  Act. 

This  new  approach  will  replace  the 
Department's  current  method  of 
developing  technical  assistance  that 
involves  more  than  40  entities  providing 
categorical  and  often  fragmented 
technical  assistance.  A  new  national 
technical  assistance  system  will  aid  in: 
implementing  school  reform  programs 
in  a  manner  that  improves  teaching  and 
learning  for  all  students;  coordinating 
reform  programs  with  other  Federal. 
State,  and  local  education  plans  and 
activities,  so  that  all  students, 
particularly  students  at  risk  of 
educational  failure,  are  provided 
opportunities  to  meet  challenging  State 
content  standards  and  challenging  State 
student  performance  standards;  and 
adopting,  adapting,  and  implementing 
promising  and  proven  practices  for 
improving  teaching  and  learning. 

Eligible  Applicants:  (1)  For  regions  (I- 
V.  Vffl.  XI,  Xn.  XIV  and  XV),  public  or 
private  nonprofit  entities  or  consortia  of 
these  entities  are  eligible  to  apply.  (2) 
For  regions  that  serve  a  significant 
population  of  Indian  or  Alaska  Native 
students  (Regions  VI.  VII,  IX.  X.  and 
Xni),  eligible  applicants  are  consortia  of 
public  or  private  entities  that  include  a 
tribally  controlled  community  college  or 
other  Indian  organization. 

Deadline  for  Transmittal  of 
Applications:  August  4. 1995. 

Deadline  for  Intergovernmental 
Review:  September  29.  1995. 

Applications  Available:  June  21, 1995. 

Available  Funds:  The  amoimt 
available  for  the  first  year  is  $55  million. 
Since  amounts  for  succeeding  years 
depend  on  appropriations  by  Congress, 
budget  estimates  should  assume  level 
funding  for  5  years. 

Estimated  Range  of  Awards:  $2.5 
million-$4.5  million  per  year. 

Estimated  Average  Size  of  Awards: 
$3.67  million. 


Estimated  Number  of  Awards:  15 
Cooperative  Agreements  (see  Definitions 
section). 

Note:  The  Department  is  not  bound  by  any 
estimate  in  this  notice. 

Project  Period:  Up  to  60  months. 

Applicable  Regulations:  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  Parts  74.  75.  77,  79,  80,  81,  82, 
85  and  86. 

Definitions 

(a)  "Grant"  means  an  award  of 
financial  assistance  in  the  form  of 
money,  or  property  in  lieu  of  money, 
made  by  the  Federal  Government  to  an 
eligible  recipient.  The  term  includes  a 
cooperative  agreement  except  where 
otherwise  provided  by  statute  or 
regulation  (see  §  74.3  or  §  80.3  of 
EDGAR). 

(b)  "Cooperative  agreement"  means  a 
type  of  grant  awarded  by  the 
Department  when  it  anticipates  having 
substantial  involvement  with  the 
recipient  during  the  performance  of  a 
funded  project. 

Selection  Criteria 

The  Secretary  will  use  the  following 
criteria  to  evaluate  applications  for  this 
competition.  The  maximum  total  score 
is  100.  The  maximum  score  for  each 
criterion  is  indicated  in  parentheses 
with  the  criterion. 

1.  Meeting  the  purposes  of  the 
authorizing  statute  (30  Points).  The 
Secretary  reviews  each  application  to 
determine  how  well  the  project  will 
meet  the  purposes  of  Title  XIII  of  the 
ESEA,  including  consideration  of — 

(a).  The  objectives  of  the  proposed 
Center; 

(b)  How  the  objectives  of  the  proposed 
Center  further  the  purposes  of  Title  XIII 
of  the  ESEA. 

Under  section  13002  of  ESEA,  the 
purpose  of  Title  Xni  is  to  create  a 
national  technical  assistance  and 
dissemination  system  to  makp  available 
to  States,  local  educational  agencies, 
tribes,  schools,  and  other  recipients  of 
funds  under  ESEA  technical  assistance 
in — 

(1)  Administering  and  implementing 
programs  under  the  ESEA; 

(2)  Implementing  school  reform 
programs  in  a  manner  that  improves 
teaching  and  learning  for  all  students; 

(3)  Coordinating  reform  programs 
with  other  Federal,  State,  and  local 
education  plans  and  activities,  so  that 
all  students,  particularly  students  at  risk 
of  educational  failure,  are  provided 
opportunities  to  meet  challenging  State 
content  standards  and  challenging  State 
student  performance  standards;  and 


'  (4)  Adopting,  adapting,  and 
implementing  promising  and  proven 
practices  for  improving  teaching  and 
learning. 

Under  section  13101,  the  specific 
purpose  of  Part  A — Comprehensive 
Regional  Assistance  Centers  is  to 
establish  a  networked  system  of  15 
comprehensive  regional  assistance 
centers  to  provide  comprehensive 
training  and  technical  assistance, 
related  to  administration  and 
implementation  of  programs  under 
ESEA,  to  States,  local  educational 
agencies,  schools,  tribes,  community- 
based  organizations,  and  other 
recipients  of  ESEA  funds. 

Section  13001  of  ESEA  further 
specifies  that  technical  assistance  efforts 
under  Title  XIII  are  intended  to — 

(1)  Help  schools  and  school  systems 
focus  on  improving  opportunities  for  all 
children  to  meet  challenging  State 
content  standards  and  challenging  State 
student  performance  standards,  as  those 
schools  and  systems  implement 
programs  under  ESEA; 

(2)  Help  States,  LEAs,  tribes, 
participating  colleges  and  universities, 
and  schools  integrate  Federal,  State,  and 
local  education  programs  in  ways  that 
contribute  to  improving  schools  and 
entire  school  systems;  and 

(3)  Coordinate  technical  assistance  in 
support  of  ESEA  programs  with  the 
Department's  regional  offices,  the 
regional  educational  laboratories,  the 
State  Literacy  Resource  CenlBrs, 
vocational  resource  centers,  and  other 
technical  assistance  efforts  supported  by 
the  Department. 

2.  Extent  of  Need  for  the  Center  (20 
Points).  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which  the  project  meets  specific  needs 
recognized  in  Title  Xffl  of  ESEA. 
including  consideration  of — — 

(a)  The  needs  addressed  by  the 
proposed  Center; 

(b)  How  the  applicant  identified  those 
needs; 

(c)  How  those  needs  will  be  met  by 
the  proposed  Center; 

(d)  The  benefits  to  be  gained  by 
meeting  those  needs. 

Section  13001  of  ESEA  enumerates 
several  needs  for  technical  assistance, 
including — 

(1)  The  need  of  States.  LEAs,  tribes, 
and  schools  serving  students  with 
special  needs,  such  as  students  with 
limited-English  proficiency  and 
students  with  disabilities,  for 
comprehensive  technical  assistance  in 
order  to  use  funds  under  ESEA  to 
provide  those  students  with 
opportunities  to  learn  to  challenging 
State  content  standards  and  challenging 


State  student  performance  standards; 
and 

(2)  The  need  of  States,  LEAs,  schools, 
and  tribes  for  help  in  integrating  into  a 
coherent  strategy  for  improving  teaching 
and  learning  the  various  programs 
under  ESEA  with  State  and  local 
programs  and  other  education  reform 
efforts; 

Section  13101  further  refers  to — 

(1)  The  special  needs  of  students 
living  in  urban  and  rural  areas; 

(2)  The  special  needs  of  States  and 
Outlying  Areas  in  geographic  isolation; 
and 

(3)  The  need  in  regions  serving 
significant  populations  of  Indians  or 
Alaska  Natives  for  assistance  in  the 
development  and  implementation  of 
instructional  strategies,  methods,  and    ' 
materials  that  address  the  specific 
cultural  and  other  needs  of  Indian  or 
Alaska  Native  students. 

3.  Plan  of  Operation  (30  Points).  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  plan  of 
operation  for  the  Center,  including — 

(a)  The  quality  of  the  design  of  the 
Center; 

(b)  The  extent  to  which  the  plan  of 
management  is  effective  and  ensures 
proper  and  efficient  administration  of 
the  Center; 

(c)  How  well  the  objectives  of  the 
Center  relate  to  the  purposes  of  Title 
XIII  of  ESEA  and  to  the  identified  needs 
of  the  region; 

(d)  The  quality  of  the  applicant  plan 
to  use  its  resources  and  personnel  to 
achieve  each  objective;  and 

(e)  How  the  applicant  will  ensure  that 
Center  participants  who  are  otherwise 
eligible  to  participate  are  selected 
without  regard  to  race,  color,  national 
origin,  gender,  age,  or  handicapping 
condition. 

Section  13102  specifies  that  each 
Center  will  be  required  to — 

(1)  Coordinate  services,  work 
cooperatively,  and  regularly  share 
information  with  the  Regional 
Educational  Laboratories,  the 
Eisenhower  Regional  Consortia, 
research  and  development  centers.  State 
literacy  centers  authorized  under  the 
National  Literacy  Act  of  1991,  and  other 
entities  engaged  in  research, 
development,  dissemination,  and 
technical  assistance  activities  that  are 
supported  by  the  Department  as  part  of 
a  Federal  technical  assistance  system,  to 
provide  a  broad  range  of  support 
services  to  schools  in  the  region  while 
minimizing  the  duplication  of  those 
services; 

(2)  Consult  with  representatives  of 
SEAs,  LEAs,  and  populations  served 
through  the  ESEA; 


(3)  Provide  services  to  States,  LEAs, 
tribes,  and  schools,  in  coordination  with 
the  National  Diffusion  Network  State 
Facilitators  activities  under  section 
13201.  in  order  to  provide  the  support 
and  assistance  di^sion  agents  need  to 
carry  out  their  mission  effectively;  and 

(4)  Provide  professional  development 
services  to  SEAs,  LEAs,  and  the 
National  Di^sion  Network  State 
Facilitators  to  increase  the  capacity  of 
those  entities  to  provide  high-quality 
technical  assistance  in  support  of  ESEA 
programs. 

Section  13102  of  ESEA  specifies  that 
each  Center  must  provide  support, 
training,  and  assistance  to  SEAs,  tribal 
divisions  of  education,  LEAs,  schools, 
and  other  ESEA  grant  recipients,  in — 

(1)  Improving  the  quality  of 
instruction,  curricula,  assessments,  and 
other  aspects  of  school  reform, 
supported  with  funds  under  Title  I  of 
ESEA; 

(2)  Implementing  effective  schoolwide 
programs  under  Section  1114  of  ESEA; 

(3)  Meeting  the  needs  of  children 
served  under  ESEA,  including  children 
in  high-poverty  areas,  migratory 
children,  immigrant  children,  children 
with  limited-English  proficiency, 
neglected  or  delinquent  children, 
homeless  children  and  youth,  Indian 
children,  children  with  disabilities,  and, 
v^here  applicable,  Alaska  Native 
children  and  Native  Hawaiian  children; 

(4)  Implementing  high-quality 
professional  development  activities  for 
teachers,  and  where  appropriate, 
administrators,  pupil  services 
personnel,  and  other  staff; 

(5)  Improving  the  quality  of  bilingual 
education,  including  programs  that 
emphasize  English  and  native  language 
proficiency  and  promote  multicultural 
understanding; 

(6)  Creating  safe  and  drug-free 
environments,  especially  in  areas 
experiencing  high  levels  of  dn^g  use  and 
violence  in  the  community  and  school; 

(7)  Implementing  educational 
applications  of  technology; 

(8)  Coordinating  services  and 
programs  to  meet  the  needs  of  students 
so  that  students  can  fully  participate  in 
the  educational  program  of  the  school; 

(9)  Expanding  the  involvement  and 
participation  of  parents  in  the  education 
of  their  children; 

(10)  Reforming  schools,  school 
systems,  and  the  governance  and 
management  of  schools; 

(11)  Evaluating  programs; 

(12)  Meeting  the  special  needs  of 
students  living  in  urban  and  rural  areas 
and  the  special  needs  of  LEAs  serving 
urban  and  rural  areas; 

(13)  Integrating  and  coordinating 
programs  under  ESEA  with  each  other, 


as  well  as  with  other  Federal,  State,  and 
local  programs  and  reforms;  .and 

(14)  Giving  priority  to  servicing 
schoolwide  programs  imder  section 
1114  of  lASA  and  LEAs  and  Bureau  of 
Indian  Affairs-funded  schools  with  the 
highest  percentages  or  numbers  of 
children  in  poverty. 

4.  Quality  of  Key  Personnel  (7  Points). 
Tlie  Secretary  reviews  each  application 
to  determine  the  quafity  of  key 
personnel  the  applicant  plans  to  use  for 
the  proposed  Center,  including — 

(a)  The  qualifications  of  the  project 
director  (if  one  is  to  be  used); 

(b)  The  qualifications  of  each  of  the 
other  key  personnel  to  be  used  for  the 
Center; 

(c)  The  time  that  each  person  referred 
to  in  paragraphs  (a)  and  (b)  will  commit 
to  the  Center;  and 

(d)  How  the  applicant,  as  part  of  its 
nondiscriminatory  employment 
practices,  will  ensure  diat  its  personnel 
are  selected  for  employment  without 
regard  to  race,  color,  national  origin, 
gender,  age,  or  handicapping  condition. 

To  determine  personnel  qualifications 
under  paragraphs  (a)  and  (b)  the 
Secretary  considers — 

(1)  Experience  and  training  in  fields 
related  to  the  objectives  of  the  Center, 
and 

(2)  Any  other  quaUfications  that 
pertain  to  the  quality  of  the  Center. 

5.  Budget  and  Cost  Effectiveness  (5 
Points).  The  Secretary  reviews  each 
applicant  to  determine  the  extent  to 
which — 

(a)  The  budget  is  adequate  to  support 
the  proposed  Center; 

(b)  Costs  are  reasonable  in  relation  to 
the  objectives  of  the  proposed  Center. 

Section  13102  of  ESEA  specifies  that 
each  Center  must  provide  technical 
assistance  using  the  highest  quality  and 
most  cost-effective  strategies  possible. 

6.  Evaluation  Plan  (5  Points).  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  evaluation 
plan  for  the  Center,  including  the  extent 
to  which  the  applicant's  methods  of 
evaluation — 

(a)  Are  appropriate  to  the  project;  and 

(b)  To  the  extent  possible,  are 
objective  and  produce  data  that  are 
quantifiable. 

(Cross-reference:  See  34  CFR  75.590 
Evaluation  by  the  Grantee.) 

7.  Adequacy  of  Resources  (3  Points). 
The  Secretary  reviews  each  application 
to  determine  the  adequacy  of  the 
resources  that  the  applicant  plans  to 
devote  to  the  Center,  including 
facilities,  equipment,  and  supplies. 
SUPPLEMENTARY  INFORMATION:  The 
Centers  will  assist  client  organizations 
in  furthering  their  systemic  reform  and 
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school  restructuring  efforts  to  improve 
educational  services  to  students  under 
the  ESEA.  The  client  organizations  for 
these  centers  are:  States,  local 
educational  agencies,  schools,  tribes, 
community-based  organizations,  and 
other  recipients  of  funds  under  the 
ESEA. 

The  Department  will  enter  into 
agreements  with  the  centers  for  services 
that  provide  for  cooperative  working 
relationships  with  each  other,  with 
client  organizations  and  with  the 
Department.  There  will  be  a  transition 
period  of  approximately  six  months  in 
which  existing  technical  assistance 
centers  funded  under  previous 
authorities  in  ESEA  will  continue  to 
offer  services.  It  is  expected  that  the 
new  centers  will  be  fully  operational 
within  six  months  of  the  funding  date. 
During  this  six-month  period,  existing 
centers  will  be  available  to  help  the  new 
centers  identify  needs,  incorporate 
operational  plans,  and  provide  other 
services  that  will  aid  the  transition  for 
the  new  centers  to  offer  a  full 
complement  of  services  by  March  31, 
1996.  Activities  to  foster  a  smooth 
transition  may  include  joint  meetings, 
briefings,  information  sharing,  and  any 
other  activities  that  will  improve  the 
ability  of  the  newly  funded  centers  to 
serve  the  recipients  of  funds  under 
ESEA. 

In  accordance  with  section 
13101(a)(2)  of  the  ESEA,  the  Secretary 
has  established  the  following  regions  for 
the  comprehensive  centers: 

•  Region  I — Connecticut,  Maine, 
Massachusetts,  New  Hampshire,  Rhode 
Island  and  Vermont. 

•  Region  77— New  York. 

•  Region  777— Delaware,  District  of 
Columbia,  Maryland,  New  Jersey,  Ohio 
and  Pennsylvania. 

•  Region  IV — Kentucky,  North 
Carolina,  South  Carolina,  Tennessee, 
Virginia  and  West  Virginia. 


•  Region  V— Alabama,  Arkansas, 
Georgia,  Louisiana,  and  Mississippi. 

•  Region  Vl—lov/a,  Michigan, 
Minnesota,  North  Dakota,  So»»»t»  Dakota 
and  Wisconsin. 

•  Region  V77— Illinois,  hidiana, 
Kansas,  Missouri,  Nebraska  and 
Oklahoma.  ,_^  . 

•  Region  VIII — ^Texas.         ^JL"'^^'- 

•  Region  IX — Arizona,  Colorwlo;^^ 
Nevada,  New  Mexico  and  Utah. 

•  Region  X— Idaho,  Montana,  Oregon, 
Washington  and  Wyoming. 

•  Region  X7— Northern  California  (all 
counties  not  included  in  Region  XII). 

•  Region  X77— Southern  California 
(counties:  Los  Angeles,  San  Bemadino, 
Orange,  Riverside,  San  Diego,  Imperial, 
Mono,  and  Inyo). 

•  flegjon  X777— Alaska. 

•  Region  X7V— Florida,  Puerto  Rico 
and  Virgin  Islands.* 

•  Region  XV— Hawaii,  American 
Samoa,  Guam,  the  Commonwealth  of 
the  Northern  Mariana  Islands,  the 
Federated  States  of  Micronesia,  the 
Republic  of  the  Marshall  Islands,  and 
the  Republic  of  Palau. 

In  accordance  with  section 
13101(b)(1),  the  Secretary  ensures  that 
each  comprehensive  regional  assistance 
center  that  serves  a  region  with  a 
significant  population  of  Indian  or 
Alaska  Native  students  will  be  awarded 
to  a  consortium  that  includes  a  tribally 
controlled  community  college  or  other 
Indian  organization.  Regions  VI,  VII,  IX, 
X  and  XIII  have  a  significant  population 
of  Indian  or  Alaska  Natives. 
APPLICATION  REQUIREMENTS:  Each 
application  must  demonstrate  the 
following: 

(a)  How  the  proposed  Center  will 
provide  expertise  and  services  in  the 
areas  described  in  section  13102  of  the 
ESEA. 

(b)  How  the  proposed  Center  will 
work  with  the  National  Diffusion 
Network  to  conduct  outreach  to 


schoolwide  programs  under  Title  I, 
section  1114  of  the  ESEA,  and  LEAs  and 
BIA-funded  schools  with  highest 
percentages  or  numbers  of  children  in 
poverty. 

(c)  Support  from  States,  LEAs,  and 
tribes  in  the  area  to  be  served. 

(d)  How  the  proposed  Center  will 
ensure  a  fair  distribution  of  services  to 
urban  and  rural  areas. 

FOR  APPLICATIONS  PACKAGES  OR 
INFORMATION  CONTACT:  Arthur  Cole,  U.S. 
Department  of  Education,  600 
Independence  Avenue  SW.,  Portals 
Room  4500,  Washington,  D.C.,  20202- 
6140.  Telephone  (202)  358-0324. 
Internet  comp — centers@ed.gov. 
Individuals  who  use  a 
tSlecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-600-877-8339 
between  8:00  a.m.  and  8:00  p.m.,  eastern 
time,  Monday  through  Friday. 

Information  about  the  Department's 
funding  opportunities,  including  copies 
of  application  notices  for  discretionary 
grant  competitions,  can  be  viewed  on 
the  Department's  electronic  bulletin 
board  (ED  Board),  telephone  (202)  260- 
9950;  or  on  the  Internet  Gopher  Server 
at  GOPHER.ED.GOV  (under 
Announcements,  Bulletins,  and  Press 
Releases).  However,  the  official 
application  notice  for  a  discretionary 
grant  competition  is  the  notice 
published  in  the  Federal  Register. 

Program  Authority:  20  U.S.C.  8621-8625. 
Dated:  May  9,  1995. 
Thomas  W.  Payzant, 

Assistant  Secretary  for  Elementary  and 

Secon  dary  Educa  tion . 

Eugene  E.  Garcia, 

Director,  Office  of  Bilingual  Education  and 

Minority  Languages  Affairs. 
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DEPARTMENT  OF  EDUCATION 
RIN  1810-ZA02 

Safe  and  Drug-Free  Schools  and 
Communities  Programs 

agency:  Department  of  Education. 

ACTION:  Notice  of  final  priority  and 
selection  criteria  for  fiscal  year  1995. 


summary:  The  Secretary  establishes  a 
final  funding  priority  and  selection 
criteria  under  the  Safe  and  Drug-Free 
Schools  and  Communities  Federal 
Activities  Grants  Program  for  fiscal  year 
(FY)  1995.  The  priority  funds  projects 
that  establish,  expand,  or  improve 
models  for  alternative  education  for 
students  expelled  from  their  regular 
education  program. 

EFFECTIVE  DATE:  This  priority  and 
selection  criteria  take  effect  on  July  19, 
1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Albert  Macias,  U.S.  Department  of 
Education,  Safe  and  Drug-Free  Schools 
Programs.  600  Indef)endence  Avenue, 
SW,  Portals  Room  604.  Washington.  DC 
20202-6123.  telephone  (202) 260-2823. 
Individuals  who  use  a 
telecommunication  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (HRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  Safe  and  Drug-Free 
Schools  and  Communities  Federal 
Activities  Grants  Program  is  to  support 
activities  that  promote  achieving  the 
seventh  National  Education  Goal,  which 
states  that,  by  the  year  2000.  all  schools 
in  America  will  be  free  of  drugs  and 
violence  and  the  unauthorized  presence 
of  firearms  and  alcohol,  and  offer  a 
disciplined  environment  conducive  to 
learning. 

The  Secretary  will  award 
approximately  10  grants  in  FY  1995  for 
a  period  not  to  exceed  two  years  to 
public  and  private  nonprofit 
organizations,  including  local 
educational  agencies  (LEAs), 
institutions  of  higher  education  (IHEs). 
and  community-based  organizations 
(CBOs)  to  establish,  expand,  and 
improve  model  alternatives  to  expulsion 
programs.  These  grants  must  be  used  to 
provide  educational  services  to  expelled 
students  consistent  will  all  applicable 
civil  rights  laws  and  policies. 
Contingent  upon  availability  of  funds, 
the  Secretary  may  make  additional 
awards  in  FY  1996  from  the  rank  order 
of  applicants  established  from  this 
competition. 


Background 

Evidence  indicates  that  a  small  but 
growing  core  of  the  student  population 
finds  that  bringing  a  weapon  to  school 
is  acceptable.  A  Centers  for  Disease 
Control  study  reports  that,  in  1990, 1  in 
24  students  carried  a  gan  to  school  in 
the  30  days  before  the  study,  and  that 
by  1993  the  incidence  had  risen  to  1  in 
12  students.  Many  of  these  youths  will 
be  expelled  ft-om  the  classroom  and  will 
have  no  access  to  continuing 
educational  services.  While  expulsion 
addresses  the  school's  need  to  provide 
a  safe,  secure  environment  for  all  its 
students,  it  does  not  address  the 
educational  needs  of  students  who  are 
expelled  for  bringing  a  gun  to  school  or 
engaging  in  other  behavior  that  would 
lead  to  expulsion,  nor  does  it  address 
the  long-range  costs  to  the  community 
of  permitting  expelled  youths  to  be 
unsupervised  for  prolonged  periods  of 
time  during  the  day. 

An  expelled  student  tends  to  exhibit 
alienation  and  rebelliousness  toward 
society,  a  history  of  referrals  for 
classroom  disruption,  and  a 
predisposition  toward  accepting 
violence  as  an  appropriate  response  to 
personal  problems.  These  attitudes  and 
behaviors  can  lead  to  more  serious 
involveme\it  with  law  enforcement 
unless  they  are  countered  by 
appropriate  interventions. 

in  most  circumstances,  it  is  in  the  best 
interest  of  the  school  and  community  to 
provide  alternative  services,  promote 
high  standards  of  learning,  and 
encourage  the  involvement  of  students, 
parents,  and  community  groups  in 
helping  to  ensure  that  the  student 
becomes  a  responsible,  contributing 
member  of  society. 

Note:  This  notice  of  final  priority  and 
selection  criteria  does  not  solicit 
applications.  A  notice  inviting  applications 
under  this  competition  is  published  in  a 
separate  notice  in  this  issue  of  the  Federal 
Register. 

Priority:  Under  34  CFR  75.105(c)(3) 
and  20  U.S.C.  7131,  the  Secretary  gives 
absolute  preference  to  applications  that 
meet  the  following  priority.  The 
Secretary  funds  under  this  comp)etition 
only  applications  that  address  the 
absolute  priority.  Applications  that  fail 
to  address  the  priority  will  not  be 
reviewed  or  funded: 

Establish,  expand,  or  improve  model 
projects  of  alternative  education  for 
youth  who  have  been  expelled  from 
their  regular  school  program.  An 
applicant  must  propose  a  project  that 
addresses  both  the  academic  needs  of 
expelled  youth  and  the  behaviors  that 
lead  to  expulsion  from  the  regular 
school  program. 


An  applicant  must  provide  financial 
or  in-kind  contributions  (including, 
where  allowable,  commitment  or  other 
Federal  funds  to  the  project),  or  at  least 
10  percent  of  the  total  cost  of  the  first 
year  of  the  project.  An  applicant's 
contribution  to  the  project  in  year  two 
must  be  15  percent  of  the  total  second 
year  project  cost.  Applicants  other  than 
LEAs  must  include  proof  of 
collaboration  with  an  LEA  as  part  of 
their  application  for  funding. 

Applicants  must  offer  proof  that  they 
have  adopted,  or,  in  the  case  of  a 
nonprofit  agency  applicant  will  adopt,  a 
policy  requiring  referral  to  the  criminal 
justice  or  juvenile  delinquency  system 
of  any  student  who  brings  a  firearm  to 
an  alternative  education  program 
funded  by  this  grant. 

Selection  Criteria:  In  evaluating 
applications  for  grants  imder  this 
competition,  the  Secretary  uses  the 
following  criteria.  Each  criterion  is 
assigned  a  maximum  possible  score 
indicated  in  parentheses.  The  Secretary 
awards  up  to  100  points  for  all  of  the 
criteria. 

(1)  Need  for  the  Project  (15  points). 
The  Secretary  determines  the  extent 
to  which  the  proposed  project  addresses 
a  serious  community  problem 
illustrated  by  a  large  number  or 
percentage  of  students  in  the  district 
that  have  been  expelled  from  their 
regular  educational  program.  The 
S«:retary  considers  the  extent  to  which 
the  applicant — 

(a)  Identifies  the  specific  educational, 
social,  and  behavioral  needs  of  expelled 
students; 

(b)  Involves  students,  teachers  and 
counselors,  parents,  and  community 
leaders  in  the  needs  assessment;  and 

(c)  Relates  needs  of  expelled  students, 
including  academic,  behavioral,  and 
social  needs,  to  the  proposed  project 
objectives. 

(2)  Approach  (35  points). 

The  Secretary  determines  the  overall 
quality  and  appropriateness  of  the 
applicant's  plan  to  provide  alternative 
educational  services  for  youth  expelled 
from  school,  including  the  extent  to 
which  the  proposed  project — 

(a)  Is  based  on  research,  including  the 
causes  of  disruptive  and  antisocial 
behavior  and  educational  strategies  that 
take  into  account  of  different  styles  of 
learning; 

(b)  Identifies  measurable  goals  and 
objectives  for  the  project,  such  as  the 
number  of  students  to  be  served  and  the 
percentage  of  students  who  will 
successfully  complete  the  program 
either  by  re-integration  or  through 
graduation; 


(c)  Includes  an  academic  component 
that  emphasizes  high  educational 
standards  for  the  expelled  students; 

(d)  Includes  educational  practices  and 
strategies  appropriate  for  the  expelled 
students  and,  where  appropriate, 
includes  job  training  and  work  force 
readiness; 

(e)  Describes  the  educational  services 
and  activities  to  be  provided,  including 
the  length  of  time  services  will  be 
provided  for  each  student  and  the 
number  of  hoiu^  per  day  for  which  the 
program  will  operate,  and  indicates  how 
these  services  will  meet  the  educational, 
behavioral,  and  social  needs  of  expelled 
students; 

(f)  Details  a  plan  for  strong 
collaboration  among  schools,  law 
enforcement  agencies,  CBOs, 
businesses,  local  service  organizations, 
parent  groups,  and  other  agencies, 
including  a  description  of  how  they  will 
participate  in  the  program  at  every 
stage;  and 

(g)  Proposes  a  plan  for  the  active 
recruitment  of  all  expelled  students 
within  the  project  area  and  describes 
how  the  selection  of  students  to  be 
served  would  be  made. 

(3)  Staff  Background  (20  Points). 
The  Secretary  reviews  each 

application  to  determine  the  skills, 
abilities  and  educational  background  of 
key  personnel  the  applicant  plans  to  use 
on  the  project.  The  Secretary 
considers — 

(a)  The  extent  to  which  skills, 
experience  and  educational  background 
of  key  staff  are  relevant  to  the  objectives 
of  the  project; 

(b)  "The  staffs  ability  to  manage  the 
project  effectively,  including  the  ability 
to  provide  educational  services  and 
coordinate  with  relevant  community 
agencies; 

(c)  The  appropriateness  of  the  ratio  of 
staff  to  students  proposed  for  the 
project;  and 

(d)  The  extent  to  which  time 
commitments  are  appropriate  for  the 
responsibilities  each  staff  member  will 
have. 

(4)  Budget  (10  points). 
The  Secretary  reviews  each 

application  to  determine  that  the 
project's  costs  are  reasonable  in  view  of 
the  anticipated  results  and  benefits.  The 
Secretary  considers — 

(a)  The  cost  of  the  proposed  project  in 
terms  of  the  number  of  youth  to  be 
served  by  the  project,  the  student-to- 
staff  ratio  proposed,  and  the  facilities  in 
which  the  program  will  be  offered;  and 

(b)  Evidence  that  the  applicant  can 
and  intends  to  generate  the  local 
financial  and  in-kind  support,  service, 
and  commitments  required  for  this 
project. 


(5)  Evaluation  of  Project  (20  Points). 

The  Secretary  determines  the  quality 
and  thoroughness  of  the  applicant's 
plant  to  evaluate  the  project.  The 
Secretary  considers — 

(a)  The  extent  to  which  the  applicant 
describes  a  plan  to  evaluate  the  long- 
and  short-term  outcomes  of  the  program 
(such  as  the  percentage  of  students  who 
are  able  to  re-integrate  into  the  regular 
school  program  and  remain  bee  of 
referrals  for  classroom  disruption)  and 
indicates  in  measurable  terms 
appropriate  indicators  for  assessment  of 
program  implementation  and  impact; 

(b)  The  extent  to  which  the  applicant 
provides  an  evaluation  plan  for  the 
project  that  includes  collection  of 
baseline  data  and  identifies  and  tracks 
indicators  that  will  show  progress  in 
program  implementation  and  attainment 
of  outcomes; 

(c)  Provides  for  implementation  of  the 
evaluation  plan  by  an  independent 
evaluator;  and 

(d)  The  extent  to  which  the  applicant 
develops  a  plan  for  long-term  tracking  of 
participants. 

Waiver  of  Proposed  Rulemaking 

In  accordance  with  the 
Administrative  Procedure  Act  (5  U.S.C. 
533),  it  is  the  practice  of  the  Department 
of  Education  to  offer  interested  parties 
the  opportunity  to  comment  on 
proposed  priorities.  However,  in  order 
to  make  timely  grant  awards  in  FY  1995, 
the  Assistant  Secretary,  in  accordance 
with  section  437(d)(1)  of  the  General 
Education  Provisions  Act.  has  decided 
to  issue  this  final  priority  and  selection 
criteria,  which  will  apply  only  to  the  FY 
1995  grant  competition. 

Executive  Order  12866 

This  notice  of  final  priority  has  been 
reviewed  in  accordance  with  Executive 
Order  12866.  Under  the  terms  of  the 
order  the  Secretary  has  assessed  the 
potential  costs  and  benefits  of  this 
regulatory  action. 

The  potential  costs  associated  with 
the  notice  of  final  priority  are  those 
resulting  from  statutory  requirements 
and  those  determined  by  the  Secretary 
as  necessary  for  administering  this 
program  effectively  and  efficiently. 

In  assessing  the  potential  costs  and 
benefits — both  quantitative  and 
qualitative — of  this  notice  of  final 
priority,  the  Secretary  has  determined 
that  the  benefits  of  the  proposed  final 
priority  justify  the  costs. 

The  Secretary  has  also  determined 
that  this  regulatory  action  does  not 
unduly  interfere  with  State,  local  and 
tribal  governments  in  the  exercise  of 
their  governmental  functions. 


Intergovernmental  Review:  This 
program  is  subject  to  the  requirements 
of  Executive  Order  12372  and  the 
regulation  in  34  CFR  Part  79.  The 
objective  of  the  Executive  order  is  to 
foster  an  intergovernmental  partnership 
and  a  strengthened  federaUsm  by 
relying  on  the  processes  developed  by 
State  and  local  government  for 
coordination  and  review  of  proposed 
Federal  financial  assistance. 
In  accordance  with  this  order,  this 
^ociunent  is  intended  to  provide  early 
notification  of  the  Department's  specific 
plans  and  actions  for  this  program. 

Program  Authority:  20  U.S.C.  7131. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Number  84.184b  Safe  and  Drug-Frm 
Schools  and  Communities  Act  Federal 
Activities  Grant  Program) 

Dated:  May  26. 1995. 
Thomas  W.  Payzant, 
Assistant  Secretary  for  Elementary  and 
Secondary  Education. 

[PR  Doc.  95-14919  Filed  &-16-95;  8:45  am) 

BILUNG  COOC  400»-01-M 


[CFDA  No.:  84.184B] 

Safe  and  Drug-Free  Schools  and 
Communities  Act  Federal  Activities 
Grant  Program 

Notice  inviting  applications  for  new 
awards  for  fiscal  year  (FY)  1995. 

Purpose  of  Program:  To  fund  projects 
that  establish,  expand,  or  improve 
models  for  alternative  education  for 
students  expelled  from  their  regular 
education  program. 

Eligible  Applicants:  Public  and 
private  nonprofit  organizations, 
including  local  educational  agencies, 
institutions  of  higher  education,  and 
community  based  organizations. 

Deadline  for  Transmittal  of 
Applications:  July  24, 1995. 

Deadline  for  Intergovernmental 
Review:  September  22,  1995. 

Applications  Available:  Jime  21, 1995. 

Available  Funds:  $3,500,000. 

Estimated  Range  of  Awards: 
$300,000-5400.000. 

Estimated  Average  Size  of  Awards: 
$350,000. 

Estimated  Number  of  Awards:  10. 

Project  Period:  Up  to  24  months. 

Applicable  Regulations:  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  Parts  74,  75  (except  75.210),  77. 
79.  80.  81.  82,  85  and  86. 

Priority:  The  priority  in  the  notice  of 
final  priority  for  this  program,  as 
published  elsewhere  in  this  issue  of  the 
Federal  Register,  applies  to  this 
competition. 

Selection  Criteria:  The  selection 
criteria  in  the  notice  of  final  priority  for 
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this  program,  as  published  elsewhere  in 
this  issue  of  the  Federal  Register, 
applies  to  this  competition. 

For  Applications  or  Information 
Contact:  Albert  Macias.  U.S.  Department 
of  Education.  Safe  and  Drug-Free 
Schools  Programs,  600  Independence 
Avenue,  SW,  Portals  Room  604. 
Washington,  DC  20202-6123. 
Telephone:  (202)  260-2823.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1-  » 
800-877-8339  between  8  a.m.  and  8 
p.m..  Eastern  time,  Monday  through    . 
Friday. 

Information  about  the  Department's 
funding  opportunities,  including  copies 
of  application  notices  for  discretionary 
grant  competitions,  can  be  viewed  on 
the  Department's  electronic  bulletin 
board  (ED  Board),  telephone  (202)  260- 
9950;  or  on  the  Internet  Gopher  Server 
at  GOPHER.ED.GOV  (under 
Announcements,  Bulletins,  and  Press 
Releases).  However,  the  official 
application  notice  for  a  discretionary 
grant  competition  is  the  notice 
published  in  the  Federal  Register. 
Program  Authority:  20  U.S.C.  7131. 
Dated:  May  26. 1995. 
Thomas  W.  Payzant, 
Assistant  Secretary  for  Elementary  and 
Secondary  Education. 
[FR  Doc.  95-14920  Filed  6-16-95;  8:45  am] 

BH.UNG  COOE  4000-01-P 


Monday 
June  19,  1995 


Part  V 


Environmental 
Protection  Agency 


40  CFR  Part  152,  et  al. 

Pesticides;  Technical  Amendments;  Final 
Rule 


32094 


Federal  Register  /  Vol.  60.  No.  117  /  Monday,  June  19.  1995  /  Rules  and  Regulations 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  152, 153, 156, 157, 162, 
165,172,180,185,186 

[OPP-00409;  FRL-4955-11 

Pesticides;  Technical  Amendments 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 


later  date.  In  addition,  a  number  of 
pesticide  regulations  are  being 
evaluated  further  for  more  significant 
and  far-reaching  streamlining 
opportunities,  including  evaluating  the 
requirements  of  the  underlying 
programs  themselves  as  reflected  in 
regulations.  Elsewhere  in  today's 
Federal  Register,  EPA  is  issuing 
additional  regulatory  revisions  under 
other  statutes  administered  by  the 
Agency. 


summary:  EPA  is  revising  its  pesticide 
regulations  by  removing  obsolete, 
superseded,  expired  and  otherwise 
unnecessary  sections  from  various  parts 
of  its  regulations.  These  technical 
amendments  will  simplify  and 
condense  the  regulations,  and  reduce 
regulatory  burdens,  without  loss  of 
health  and  environmental  protection. 
EPA  is  also  making  associated  revisions 
to  cross-references  reflecting  the 
deletion  of  regulations.  This  final  rule  is 
a  technical  amendment  for  which  notice 
and  comment  are  uimecessary. 
DATES:  These  amendments  are  effective 
August  18.  1995. 

FOB  FURTHER  INFORMATION  CONTACT:  )ean 
M.  Frane.  Policy  and  Special  Projects 
Staff  (7501C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC  20460.  Office  location,  telephone 
number  and  e-mail  address:  Rm.  1113, 
CM  #2. 1921  Jefferson  Davis  Highway, 
Arlington,  VA.,  (703)  305-5944, 
frane.jean@epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION 

I.  Background 

On  March  16.  1995,  President  Clinton 
announced  a  new  initiative  under 
which  EPA  (and  other  Agencies)  would 
review  all  existing  regulations.  The 
Regulatory  Reinvention  initiative  is 
intended  to  identify  opportunities  for 
streamlining,  simplifying,  reducing 
reporting  and  recordkeeping  burdens, 
and  promoting  partnerships  and 
stakeholder  involvement  in  EPA 
regulation  review. 

As  a  result  of  the  President's 
Regulatory  Reinvention  review,  EPA  has 
reviewed  each  of  its  pesticide 
regulations  and  identified  provisions 
that  should  be  removed,  revised,  or 
evaluated  further  for  streamlining  and 
simplification.  This  final  rule 
accomplishes  a  number  of  changes, 
primarily  deletions,  that  do  not  require 
notice  and  comment  under  the 
Administrative  Procedure  Act  (APA). 
This  is  the  first  in  a  series  of  notices 
intended  to  accomplish  the  goals  of  the 
Regulatory  Reinvention  initiative.  Other 
modifications  to  regulations  will  be 
proposed  for  notice  and  comment  at  a 


II.  Pesticide  Regulations 

EPA  regulates  pesticides  under  the 
authority  of  two  statutes,  the  Federal 
Insecticide,  Fungicide  and  Rodenticide 
Act  (FIFRA).  which  regulates  the  sale, 
distribution  and  use  of  pesticides  in  the 
United  States,  and  the  Federal  Food, 
Drug  and  Cosmetic  Act  (FFDCA),  which 
regulates,  among  other  things,  pesticide 
residues  in  food  and  feed.  Pesticide 
regulations  administered  by  EPA  are 
located  in  40  CFR  parts  150-189,  and 
comprise  approximately  525  pages  in 
the  Code  of  Federal  Regulations. 

A.  The  Federal  Insecticide,  Fungicide 
and  Rodenticide  Act 

Because  FIFRA  is  a  licensing  statute, 
its  regulations  are,  in  significant  part, 
procedural  in  nature.  They  describe 
how  pesticide  registrants  and  other 
persons  must  interact  with  EPA  to 
obtain  and  maintain  permission  to 
market  and  use  pesticides  without 
causing  unreasonable  adverse  effects  on 
man  or  the  envircmment,  and  the 
policies  that  EPA  will  use  in 
administering  these  licensing  programs. 
Substantive  requirements  affecting 
pesticide  sale,  distribution  or  use,  for 
the  most  part,  are  not  issued  in 
regulatory  form,  but  are  incorporated 
into  the  registration  and  other  licensing 
decisions  that  EPA  makes.  Because  most 
of  its  regulations  are  procedural,  EPA 
believes  that  few  pesticide  regulations 
under  FIFRA  can  be  removed  or 
substantially  modified  without 
interfering  with  efficient  administration 
of  the  programs  they  describe.  Similarly, 
many  of  the  recordkeeping  and 
reporting  burdens  associated  with  these 
regulations  are  necessary  simply  for 
pesticide  producers,  registrants  and 
others  to  deal  with  EPA  in  licensing 
matters. 


B.  The  Federal  Food.  Drug  and  Cosmetic 
Act 

By  contrast,  the  FFDCA  broadly 
requires  EPA  to  regulate  pesticide 
residues  in  food  and  feed,  to  ensure  that 
the  American  public  is  protected  against 
harmful  residues  in  its  food  supply. 
Although  some  procedural  regulations 
are  necessary  to  administer  the  program 


(a  petition  process,  together  with  an 
administrative  hearing  process),  the 
bulk  of  regulations  issued  under  the 
FFDCA  consist  of  individual  tolerances, 
exemptions  or  other  clearances  of 
p)esticide  chemicals  in  various  foods 
and  feeds.  Of  approximately  250  pages 
of  regulations  devoted  to  the  FFDCA  in 
EPA's  pesticide  regulations,  procedural 
regulations  comprise  only  about  20 
percent.  In  addition,  there  are  a  number 
of  finding  aids  and  indexes  that  catalog 
and  cross-reference  these  regulations. 

III.  Technical  Changes  to  Pesticide 

Regulations 

EPA  has  identified  a  number  of 
technical  amendments  that  can  be  made 
to  its  pesticide  regulations  at  this  time. 
For  the  most  part,  these  consist  of 
deletions  of  superseded  or  outmoded 
requirements,  deletion  of  unnecessary 
material  that  conveys  only  guidance  or 
information,  but  not  regulatory 
requirements,  deletion  of  regulations 
that  are  not  required  by  law,  or  simple 
formatting  changes  to  consolidate  and 
clarify  requirements.  These  changes  are 
described  in  this  Unit. 

A.  Fart  152  -  Pesticide  Registration  and 
Classification  Procedures 

Part  152  contains  procedural 
regulations  for  registration.  EPA  is 
modifying  this  part  as  follows: 

1.  Reregistration.  Subpart  D  contains 
procedural  requirements  for 
reregistration  of  pesticides.  Shortly  after 
these  regulations  were  promulgated  in 
1988,  Congress  amended  FIFRA  (the 
amended  law  is  commonly  referred  to  as 
"FIFRA-«8"),  establishing  a  detailed  set 
of  requirements  for  reregistration.  This 
subpart  has  therefore  been  superseded. 

2.  Amendment  or  notification  to 
change  active  ingredient  source.  Section 
152.85(c),  promulgated  in  1984,  requires 
that  registrants  who  wish  to  change 
from  one  registered  source  of  active 
ingredient  to  another  must  submit  an 
application  for  amended  registration. 
Section  152.46(a)(4).  promulgated  in 
1988,  permits  such  a  change  by  simple 
notification  to  the  Agency.  EPA  is 
clarifying  these  conflicting  sections  by 
deleting  the  requirement  in  §  152.85(c) 
for  an  amended  registration  and 
retaining  the  notification  requirement. 

3.  Voluntary  cancellation.  Section  6(f) 
of  FIFRA-88  established  new 
procedures  for  registrants  and  EPA  to 
effect  voluntary  cancellations  of 
registration.  The  current  regulation  in 
40  CFR  152.138  is  therefore  incomplete 
and  no  longer  reflects  the  procedures 
EPA  uses.  Rather  than  continue 
regulations  that  are  incomplete,  EPA  is 
deleting  parts  of  these  regulations,  and 
moving  still-current  material  on 
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supplemental  distributor  products  into 
§152.132. 

4.  Actions  affecting  registration. 
Subpart  H  of  part  152  describes  the 
various  types  of  actions  that  are 
associated  with  registration,  and  refers 
readers  to  other  parts  of  the  regulations 
for  elaboration  of  those  requirements. 
Since  this  material  is  largely 
informational  and  guidance,  it  is  not 
necessary  in  regulations  and  is  being 
deleted. 

5.  Obsolete  restricted  use  chemicals. 
Section  152.175  contains  a  list  of 
pesticides  that  have  been  restricted  by 
regulation.  These  were  promulgated 
originally  between  1978  and  1981  and  a 
number  of  the  chemicals  are  no  longer 
registered.  EPA  is  deleting  obsolete 
Hstings  for  16  pesticides  from  §  152.175. 

6.  Intrastate  pesticide  products. 
Subpart  L  describes  requirements 
applicable  to  the  conversion  of 
intrastate  pesticide  products  to 
Federally-registered  products.  FIFRA  as 
enacted  in  1972  no  longer  permitted 
pesticides  to  be  registered  solely  by 
States;  Federal  registration  was 
required. 

The  process  of  converting  these 
products  began  in  1972  and  by  1988  was 
winding  down.  Subpart  L  permitted 
continued  sale  and  distribution  of 
intrastate  products  until  EPA  could 
determine  the  acceptability  of  their 
Federal  registration.  EPA  believes  that 
all  intrastate  products  have  been 
converted  or  are  no  longer  being 
marketed.  Accordingly,  EPA  is  deleting 
subpart  L. 

B.  Subpart  153  -  Registration  Policies 
and  Interpretations 

This  part  contains  various  non- 
procedural policies  and  interpretations 
that  are  associated  with  registration. 
EPA  is  modifying  this  part  as  follows: 

1.  Reporting  of  adverse  effects 
information.  Subpart  D  of  part  153 
(promulgated  in  1985)  contains  a  set  of 
regulations  implementing  FIFRA  section 
6(a)(2),  describing  when  and  how 
registrants  must  report  adverse  effects 
information  to  the  Agency.  Although 
promulgated  in  1985,  this  subpart  has 
never  been  made  effective,  and  EPA  is 
currently  preparing  to  promulgate  an 
updated  adverse  effects  reporting  rule, 
which  will  be  clearer,  simpler,  and 
contain  reduced  reporting  requirements. 
Because  subpart  D  is  not  effective,  and 
in  anticipation  of  a  replacement 
regulation  being  issued,  EPA  is  deleting 
subpart  D. 

2.  Inert  ingredients  in  antimicrobial 
products.  Section  153.139  contains  a  list 
of  chemicals  that  EPA  has  determined 
generally  to  be  inert  (as  opposed  to 
pesticidally  active)  in  antimicrobial 


products.  The  listing  is  still  valid,  and 
EPA  intends  to  continue  to  use  it  as  the 
basis  for  inert  ingredient 
determinations,  but  EPA  believes  that 
the  list  can  be  more  efficiently  updated 
informally  by  the  Agency  outside  of  the 
regulations.  EPA  intends  to  maintain  the 
list  within  the  Agency,  and  make  it 
available  as  needed  to  registrants. 
Accordingly,  EPA  is  deleting  §  153.139. 

3.  Coloration  of  pesticides.  Subpart  H 
addresses  the  circumstances  when 
pesticide  products  must  be  colored  or 
discolored.  The  individual  i)esticides 
listed  in  this  subpart  (arsenicals  and 
fluosilicate  compounds)  are  no  longer 
registered  and  not  sold  for  f>esticide  use. 
Accordingly,  EPA  is  deleting  four 
sections  in  this  subpart  requiring 
coloration  or  discoloration  of  individual 
pesticide  products.  EPA  is  also  revising 
§  153.140  to  delete  references  to  the 
coloration  system.  EPA  will  retain 

§  153.155  which  requires  that  seed 
treatment  products  be  colored  with  an 
EPA-approved  dye  to  avoid  the 
possibility  that  treated  seeds  may  be 
inadvertently  used  as  animal  feed. 

4.  Devices.  Subpart  M  contains  a 
listing  of  FIFRA  requirements  pertaining 
to  pesticide  devices.  Although  not 
required  to  be  registered,  devices  are 
subject  to  a  variety  of  requirements, 
such  as  labeling,  and  compliance 
activities  such  as  recordkeeping  and 
registration  of  establishments.  This 
section  simply  refers  the  reader  to  those 
requirements  in  FIFRA  and  the 
regulations  that  apply  to  devices.  Even 
though  individually  these  requirements 
are  stated  elsewhere,  EPA  believes  that 
the  compilation  of  requirements  in  a 
single  location  is  useful  to  the  regulated 
industry.  EPA  is  transferring  the 
material,  however,  into  part  152  as 
subpart  Z. 

C.  Part  157  -  Packaging  Requirements 
for  Pesticides  and  Devices 

This  part,  promulgated  in  1986, 
consists  solely  of  requirements  for 
child-resistant  packaging  at  this  time. 
EPA  is  removing  §  157.39,  which  stated 
the  compUance  date  for  the  rule,  now 
past. 

D.  Part  165  -  Regulations  for  the 
Acceptance  of  Certain  Pesticides  and 
Recommended  Procedures  for  the 
Disposal  and  Storage  of  Pesticides  and 
Pesticide  Containers 

This  part,  promulgated  in  1974, 
addresses  two  discrete  topics.  Subpart  B 
contains  regulations  under  which  EPA 
was  required  to  accept  for  disposal 
pesticides  that  were  both  suspended 
and  canceled.  Subsequent  to 
promulgation,  FIFRA-88  transferred  to 
pesticide  registrants  the  responsibility 


for  such  disposal.  EPA  has  completed 
the  disposal  of  all  pesticides  for  which 
it  was  responsible  under  these 
regulations  and  subp>art  B  is  no  longer 
needed.  Subparts  C  and  D  contain 
recommended  procedures  for  storage 
and  disposal  of  pesticides  and 
containers.  These  subparts  were 
superseded  by  the  passage  of  the 
Resource  Conservation  and  Recovery 
Act  in  1976.  Moreover,  FIFRA  section 
19  contains  new  authority  for  EPA  in 
the  area  of  p>esticide  storage  and 
disposal,  and  regulations  under  current 
section  19  have  been  proposed  that 
would  replace  part  165.  Accordingly, 
EPA  is  deleting  part  165. 

E.  Part  172  -  Experimental  Use  Permits 

This  part  describes  the  procedures  for 
applying  for  and  obtaining  an 
experimental  use  permit  under  FIFRA 
section  5.  The  holder  of  an  experimental 
use  permit  is  required  by  §  172.8  to 
submit  quarterly  progress  reports  on  his 
or  her  experimental  work,  and  a  final 
report.  EPA  finds  that  the  quarterly 
progress  reports  are  not  needed,  and 
rarely  used  by  the  Agency,  and  is 
deleting  the  requirement  for  such 
reports  contained  in  §  172.8(b)(1).  The 
final  report,  however,  required  by 
§  172.8(b)(2)  is  being  retained:  the 
information  required  in  the  final  report 
is  used  to  evaluate  the  experimental 
program  and  the  data  generated  during 
the  program  are  used  in  future 
determinations  on  the  registrability  of 
the  pesticide. 

F.  Parts  180,  185.  and  186  -  Pesticide 
Tolerances 

These  three  parts  contain  listings  of 
individual  tolerances  for  raw  foods, 
processed  foods,  and  processed  animal 
feeds,  respectively.  Some  of  these 
tolerances  are  time-limited  and  have 
expired.  EPA  is  deleting  expired  time-     • 
limited  tolerances  from  various 
regulations  in  these  parts. 

rv.  EfiFect  of  Deletion  of  Regulations 

The  removal  or  modification  of  these 
regulatory  provisions  horn  the  Code  of 
Federal  Regulations  is  not  intended  to 
affect  the  status  of  any  civil  or  criminal 
actions  initiated  prior  to  June  19, 1995, 
or  which  may  be  initiated  in  the  future 
to  redress  violations  of  the  rules  that 
occurred  when  the  rules  were  still 
legally  in  effect. 

V.  Good  Cause  Exemption  From  Notice 
and  Comment  Rulemaking  Procedures 

The  Administrative  Procedure  Act 
generally  requires  agencies  to  provide 
prior  notice  and  opportunity  for  public 
comments  before  issuing  a  final  rule. 
Rules  are  exempt  from  the  requirement 
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if  the  agency  finds  for  good  cause  that 
notice  and  comment  are  unnecessary. 
For  the  reasons  discussed  in  Unit  III  of 
this  preamble.  EPA  has  determined  that 
providing  prior  notice  and  opportunity 
for  comment  on  the  modification  or 
deletion  from  the  CFR  of  these  rules  is 
unnecessary. 

VI.  Regulatory  Assessment 
Requirements 

A.  Executive  Order  12866 

Under  Executive  Order  12866,  the 
Agency  must  determine  whether  the 
regulatory  action  is  "significant"  and 
therefore  subject  to  review  by  the  Office 
of  Management  and  Budget  (OMB)  and 
the  requirements  of  the  Executive  Order. 
Under  section  3(f),  the  order  defines  a 
"significant  regulatory  action"  as  an 
action  that  is  likely  to  result  in  a  rule 
(1)  having  an  annual  effect  on  the 
economy  of  $100  million  or  more,  or 
adversely  and  materially  affecting  a 
section  of  the  economy,  productivity, 
competition,  jobs,  the  environmental, 
public  health  or  safety,  or  State,  local  or 
tribal  governments  or  communities  (also 
referred  to  as  "economically 
significant");  (2)  creating  serious 
inconsistency  or  otherwise  interfering 
with  an  action  taken  or  planned  by 
another  agency;  (3)  materially  altering 
the  budgetary  impacts  of  entitlement, 
grants,  user  fees,  or  loan  programs;  or  (4) 
raising  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  this  Executive  Order. 

Under  the  terms  of  this  Executive 
Order,  it  has  been  determined  that  this 
rule  is  not  "significant"  and  is  therefore 
not  subject  to  OMB  review. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act 
(RFA)  (5  U.S.C.  605(b)),  EPA  has 
determined  that  this  is  not  a  significant 
regulation.  These  amendments  lessen 
burdens  rather  than  add  biu^ens; 
therefore  review  under  the  RFA  is  not 
required. 

C.  Paperwork  Reduction  Act 

This  rule  contains  no  information 
collection  requirements,  and,  therefore 
is  not  required  to  be  reviewed  imder  the 
provisions  of  the  Paperwork  Reduction 
Act,  44  U.S.C.  3501  et  seq. 

List  of  Subjects  in  40  CFR  Parts  152, 
153, 156. 157, 162, 165, 172. 180, 185. 
186 

Environmental  protection. 
Administrative  practice  and  procedure, 
Agricultural  commodities.  Animal 
feeds.  Food  additives.  Infants  and 
children.  Intergovernmental  relations. 
Labeling,  Packaging  and  containers. 


Pesticides  and  pests.  Reporting  and 
recordkeeping  requirements.  Research. 

Dated:  June  14. 1995. 

Lynn  R.  Goldman, 

Assistant  Administrator  for  Prevention, 
Pesticides  and  Toxic  Substances. 

Therefore,  under  the  Administrator's 
authority,  7  U.S.C.  136  et  seq.  and  21 
U.S.C.  346  et  seq.,  title  40,  chapter  I  of 
the  Code  of  Federal  Regulations,  is 
amended  as  follows: 

1.  In  part  152: 

PART  152— {AMENDED] 

a.  The  authority  citation  continues  to 
read  as  follows: 

Authority:  7  U.S.C.  136-136y;  Subpart  U  is 
also  issued  under  31  U.S.C.  9701. 

§  152.1    [Amended] 

b.  Section  152.1  is  amended  by 
removing  the  last  sentence. 

§152.50    [Amended] 

c.  In  §  152.50,  paragraph  (f)(3)  is 
amended  by  removing  the  last  sentence. 

Subpart  D    [Removed  and  Reserved] 

d.  Subpart  D,  consisting  of  §§  152.60 
through  152.70,  is  removed  and 
reserved. 

§152.85    [Amended] 

e.  In  §  152.85,  paragraph  (c)  is 
amended  by  removing  the  second 
sentence. 

§152.115    [Amended] 

f.  In  §  152.115(d),  the  words  "and 
§  152.148"  are  removed. 

§152.125    [Amended] 

g.  In  §  152.125,  the  words  "and 
subpart  D  of  part  153  of  this  chapter" 
are  removed. 


§152.132    [Amended] 

§  152.1 38    [Partially  Redesignated  and 
Renwved] 

h.  Section  §  152.138  is  amended  by 
redesignating  paragraph  (c)  as  paragraph 
(e)  of  §  152.132,  and  by  removing  the 
remainder  of  §152.138. 

Subpart  H    [Removed  and  Reserved] 

i.  Subpart  H,  consisting  of  §§  152.140 
through  152.159,  is  removed  and 
reserved. 

§152.175    [Amended] 

j.  In  the  table  in  §  152.175,  the 
complete  entries  for  acrylonitrile,  allyl 
alcohol,  calcium  cyanide, 
chlorfenvinphos.  cycloheximide, 
demeton,  dioxathion.  endrin,  EPN. 
fensulfothion,  fluoracetamide/1081. 


hydrocyanic  acid,  mevinphos.     

monocrotophos,  phosacetim  and  TEPP 
are  removed. 

Subpart  L    [Removed  and  Reserved] 

k.  Subpart  L,  consisting  of  §§  152.220 
through  152.230,  is  removed  and 
reserved. 

Subpart  Z  to  part  152   [Redesignated 
From  Subpart  M  to  Part  153] 

1.  Subpart  Z  entitled  Devices,  is 
redesignated  from  subpart  M,  part  153. 
Subpart  Z  consists  of  §  152.500  which  is 
redesignated  from  §  153.240. 

2.  In  part  153: 

PART  153-{AMENDED1 

a.  The  authority  citation  is  revised  to 
read  as  follows: 

Authority:  7  U.S.C.  136w. 

Subpart  D    [Removed  and  Reserved] 

b.  Subpart  D,  consisting  of  §§  153.61 
through  153.78,  is  removed  and 
reserved. 

§153.125    [Amended] 

c.  In  §  153.125,  by  removing  the 
parenthetical  text  "(including  those 
listed  in  §  153.139),"  from  paragraph  (b) 
and  by  removing  paragraph  (c)  and  by 
redesignating  paragraphs  (d)  and  (e)  as 
paragraphs  (c)  and  (d),  respectively. 

§§153.139. 153.142, 153.145, 153.150, 
and  153.158    [Removed] 

d.  Sections  153.139,  153.142, 153.145. 
153.150,  and  153.158  are  removed. 

e.  Section  153.140  is  revised  to  read 
as  follows: 

§153.140    General. 

Section  25(c)(5)  of  the  Act  authorizes 
the  Administrator  to  prescribe 
regulations  requiring  coloration  or 
discoloration  of  any  pesticide  if  the 
Administrator  determines  that  such 
requirements  are  feasible  and  necessary 
for  the  protection  of  health  and  the 
environment.  This  subpart  describes 
those  pesticide  products  which  must  be 
colored  or  discolored. 

Subpart  M  to  part  153    [Redesignated] 

f.  Subpart  M  and  §  153.240  are 
redesignated  as  Subpart  Z  in  part  152 
and  §  152.500,  respectively. 

3.  In  part  156: 

PART15&-[AMENDED1 

a.  The  authority  citation  continues  to 
read  as  follows: 

Authority:  7  U.S.C.  136-136y. 

§156.10    [Amended] 

b.  In  §  156.10  paragraph  (a)(5) 
introductory  text  is  amended  by 
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changing  the  reference  to  "§  153.240"  to 
read  "§  152.500". 

4.  In  part  157: 

PART  157— {AMENDED] 

a.  The  authority  citation  is  revised  to 
read  as  follows: 

Authority:  7  U.S.C.  136w. 

§  157.39    [Rentoved] 

b.  Section  157.39  is  removed. 

5.  In  part  162: 

PART  162— {AMENDED] 

a.  The  authority  citation  for  subpart  D 
is  revised  to  read  as  follows: 

Authority:  7  U.S.C.  136v,  136w. 

§162.150    [Amended] 

b.  In  §  162.150,  paragraph  (b)  is 
amended  by  removing  the  third 
sentence. 

§162.153    [Amended] 

c.  In  §  162.153,  paragraph  (c)(2),  the 
reference  to  "subpart  A  of  this  part,  and 


of  part  163  of  this  chapter,"  is  revised 
to  read  "part  152  of  this  chapter,"  and 
in  paragraph  (d)  the  reference  to 
"subpart  A  and  of  part  163",  is  revised 
to  read  "part  152  of  this  chapter". 

PART  165— {REMOVED] 

6.  Part  165  is  removed. 

7.  In  part  172: 

PART  172— {AMENDED] 

a.  The  authority  citation  is  revised  to 
read  as  follows: 

Authority:  7  U.S.C.  136c,  136w.  Section 
172.4  is  also  issued  under  31  U.S.C.  9701. 

§172.8    [Anwnded] 

b.  In  §  172.8,  paragraph  (b)(1)  is 
removed  and  reserved. 

c.  In  §  172.25.  by  revising  paragraphs 
(g)(1)  and  (g)(2)  to  read  as  follows: 

§  172.25    Administration  of  State  programs. 

•     *     •     *     * 

(g)*     •     * 


Commodity 


(1)  Disposed  of  in  accordance  with  a 
disposal  plan  approved  as  part  of  the 
experimental  program;  or 

(2)  Returned  to  the  permittee  for 
storage  or  disposal  in  accordance  with 
the  requirements  of  RCRA  and  rules 
there  under;  or 

*     •     »     •     * 

8.  In  part  180: 
PART  180— {AMENDED] 

a.  The  authority  citation  continues  to 
read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

b.  Section  180.115  is  revised  to  read 
as  follows: 

S  180.1 1 5    Zineb;  tolerances  for  residues. 

Tolerances  for  residues  of  the 
fungicide  zineb  (zinc  ethylene 
bisdithiocarbamate)  in  or  on  raw 
agricultural  commodities  are  established 
as  follows: 


Grapes  (wine  use  only)^ 


Parts  Per 
million 


Expiration  date 


December  31,  1997 


'  Wine  grapes  grown  for  wine  vintage  years  1992  (Norttiem  Hemisphere),  1993  (Souttiem  Hemisphere),  and  earlier. 


§§  180.246, 180.285,  and  180.1005 
[Removed] 

c.  Sections  180.246,  180.285,  and 
180.1005  are  removed. 

§180.319    [Amended] 

d.  In  the  table  in  §  180.319,  the  entire 
entries  for  "sodium  arsenite"  and 
"zineb  (zinc  ethylene 
bisdithiocarbamate)"  are  removed. 

§180.320    [Amended] 

e.  In  §  180.320,  by  removing  the 
designation  for  paragraph  (a)  and  by 
removing  paragraph  (b). 

9.  In  part  185: 


PART  185— {AMENDED] 

a.  The  authority  citation  continues  to 
read  as  follows: 

Authority:  21  U.S.C.  346a  and  348. 

§185.2275    [Removed] 

b.  Section  185.2275  is  removed. 

§185.2700    [Amended] 

c.  In  §  185.2700,  by  removing  the 
designation  for  paragraph  (a),  and  by 
removing  paragraphs  (b)  and  (c). 

10.  In  part  186: 

PART  186— {AMENDED] 

a.  The  authority  citation  continues  to 
read  as  follows: 


Authority:  21  U.S.C.  348. 

§§  186.400,  186.750,  186.3415, 
186.4725.  and  186.5225    (Removed] 

b.  Sections  186.400,  186.750, 
186.3415,  186.4725,  and  186.5225  are 
removed. 

§186.2275    [Amended] 

c.  In  §  186.2275,  by  removing  the 
designation  for  paragraph  (a)  and  by 
removing  paragraph  (b). 
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31946.31947 


50  CFR 
1 7 

29914 

18 

31258 

100 

31542 

227 

28741 

301 

.- 31260 

625 

30923 

651 

30157 

672 

...29505 

.  30199.30200 

675 

30792 

Proposed  Rules: 

17 29537. 

30825,  30826 

30827, 
20 

,30828. 

31000,31137. 

31444.31663 

..31356.  31990 

32 

30686 

216 

31666 

227 

..30263.  31696 

229 

31666 

285 

28776 

630 

29543 

646 

31949 

649 

29818 

650 

29818 

651 

29818 

652 

31279 

659 

31949 

IV 
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CFR  CHECKLIST 


ntto 


stock  Numbw 


Pric*       Revision  Date 


■Rits  Checklist,  prepared  by  the  Office  of  the  Federal  Register,  is 

published  weekly.  It  is  arranged  in  the  order  of  CFR  titles,  stock 

numbers,  pnces,  and  revision  dates. 

An  asterisk  (')  precedes  each  entry  that  has  been  issued  since  last 

week  and  whk;h  is  now  available  for  sale  at  the  Govemnf>ent  Printing 

Office. 

A  checklist  of  cun'ent  CFR  volumes  comprising  a  complete  CFR  set, 

also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 

Affected),  which  is  revised  monthly. 

The  annual  rate  for  subscriptkjn  to  all  revised  volumes  is  S883.00 

domestic,  S220.75  additional  for  foreign  mailing. 

Mail  orders  to  the  Superintendent  of  Docunnents,  Attn:  New  Orders, 

P.O.  Box  371964,  Pittsburgh,  PA  15250-7954.  All  orders  must  be 

acconpanied  by  remittance  (check,  money  order,  GPO  Deposit 

Account  VISA,  or  Master  Card).  Charge  orders  may  be  telephoned    . 

to  the  GPO  Order  Desk,  Monday  through  Friday,  at  (202)  512-1800 

from  8:00  a.m.  to  4:00  p.m.  eastern  time,  or  FAX  your  charge  orders 

to  (202)  512-2233. 

TIM.  Stock  Numftef  Prtee       Hevlston  Date 

1.  2  (2  Resen/ed) (869-026-0000  M) $5.00        Jon.  1,  1995 

3  (1994  Comptotion 
and  Ports  100  and 
101)  (869-026-00002-6) 40.00 

4  (869-026-00003-4) 550 

5  Parts:  

1-699      (869-026-00004-2) 23.00 

700-1 199  (869-026-00005-1) 20X)0 

1200-£nd,  6  (6 

Reserved) (869-026-00006-9) 23.00 


•Jof).  1,  1995 
Jon.  1,  1995 

Jon.  1,  1995 
Jon.  1,  1995 

Jon.  1,  1995 

Jan.  1,  1995 
Jon.  1,  1995 
Jon.  1,  1995 
Jon.  1,  1995 
Jon.  1,  1995 
Jon.  1,  1995 
Jon.  1,  1995 
Jon.  1,  1995 
Jon.  1,  1995 
Jon.  1,  1995 
Jon.  1,  1995 
Jon.  1,  1995 
Jon.  1,  1995 
Jon.  1,  1995 
Jan.  1,  1995 
Jon.  1 
Jon.  1 
Jon.  1 


1995 
1995 
1995 
Jon.  1,  1995 


0-26    (869-026-00007-7) 21.00 

27-45     (869-026-0000&-5) 14.00 

46-51     „ (869-026-00009-3) 21.00 

52  (869-02MX)010-7) 30.00 

53-209  (869-026-00011-5) 25.00 

210-299     (869-026-00012-3) 34.00 

300-399 (869-O2WX)0t3-l) 16.00 

400-699    (869-026-00014-0) 21.00 

700-899 (869-026-000 15-8) 23.00 

900-999  (869-026-00016-6) 32.M 

1000-1059  (869-026-00017-4) 23.00 

106(^-1119 (869-026-00018-2) 15.00 

1120-1199  (869-026-00019-1) 12.00 

1200-1499  (869-026-00020-4) 32.00 

1500-1899  (869-026-00021-2) 35.00 

1900-1939  (869-026-00022-1) 16.00 

1940-1949  (869-026-00023-9) 30.00 

1950-1999  (869-026-00024-7) 40.00 

2000-€nd (869-026-00025-5) 14.00 

8  (869-026-00026-3) 23.00        Jon.  1,  1995 

9  Parts: 

.JH99        (869-026-00027-1) 30.00        Jon.  1,  1995 

200-€nd  (869-026-00028-0) 23.00        Jon.  1,  1995 

10  Parts:  , 

0-50    (869-O26-00029-8) 30.00        Jon.  1,  1995 

51-199      (869-026-00030-1) 2ZJ0O        Jon.  1,  1995 

200-399     (869-026-00031-0) 15.00       » Jon.  1,  1993 

400-499    (869-026-00032-8) 21.00        Jon.  1,  1995 

500-End  (869-026-00033-6) 39.00        Jan.  1,  1995 

11  (869-026-00034-4) 14.00        Jon.  1,  1995 

12  Parts:  .   ,_, 

1-199       (869-026-00035-2) 1200        Jon,  1.  1995 

200-219  (869-026-00036-1) 16.00        Jon.  1,  1995 

220-299     (869-026-00037-9) 28.00        Jon.  1.  1995 

300-499  (869-026-00038-7) 23.00        Jon.  1,  1995 

500-599 (869-026-00039-5) 19.00        Jan.  1,  1995 

600-£nd  (869-026-00040-9) 35.00        Jon.  1,  1995 

13 (869-026-00041-7) 32.00        Jon.  1,  1995 


14  Parts: 

1-59            .„„ (869-026-00042-5) 33i)0  Jon.  1,  1995 

60-139      (869-026-00043-3) 27.00  Jon.  1,  1995 

140-199 (869-026-00044- 1) 13.00  Jon.  1,  1995 

200-1199    (869-026-00045-0) 23.00  Jon.  1,  1995 

1200-End (869-026-00046-8) 16.^  Jon.  1,  1995 

15  Parts: 

0-299        (869-026-00047-6) 15.00  Jon.  1,  1995 

300-799       (869-026-00048-4) 26.00  Jon.  1,  1995 

800-€nd  (869-026-00049-2) 21.00  Jon.  1,  1995 

16  Parts: 

0-149       (869-O26-0005O-6) 7.00  Jon.  1,  1995 

150-999     (869-026-00051-4) 19.00  Jon.  1,  1995 

1000-£nd (869-026-00052-2) 25.00  Jon.  1,  1995 

17  Parts: 

1-199         (869-022-00054-3) 20.00  Apr.  1,  1994 

200-239 (869-022-00055-1) 23.00  Apr.  1,  1994 

240-£nd  (869-022-00056-0) 30.00  Apr.  1,  1994 

18  Parts: 

1-149        (869-026-00(»7-3) 16.00  Apr.  1,  1995 

150-279 (869-O26-00O58-1) 13.00  Apr.  1,  1995 

•280-399  ....(869-026-00059-0) 13.00  Apr.  1,  1995 

400-£nd  (869-022-00060-8) 1100  Apr.  1,  1994 

19  Parts:  

1-140      (869-026-00061-1) 25.00  April  1,  1995 

•140-199     _ (869-026-00062-0) 21.00  Apr.  1,  1995 

200-€nd  (869-026-00063-8) 12.00  Apr.  1,  1995 

20  Parts:  , ^ 

1-399      - (869-026-00064-6) 20.00  Apr.  1,  1995 

400^99  ...„ (869-O22-O0064-1) 34.00  Apr.  1,  1994 

500-€nd  (869-026-00066-2) 34.00  Apr.  1,  1995 

21  Parts: 

1-99          (869-022-00066-7) 16.00  Apr.  1,  1994 

100-169 (869-022-00067-5) 21.00  Apr.  1,  1994 

170-199 (869-026-00068-7) 22.00  Apr.  1,  1995 

•200-299  (869-026-00070-1) 7.00  Apr.  1,  1995 

•300-499     (869-026-00071-9) 39.00  Apr.  1,  1995 

500-599 (869-022-00071-3) 16.00  Apr.  1,  1994 

600-799 (869-022-00072-1) 8.50  Apr.  1,  1994 

800-1299  (869-022-00073-0) 22.00  Apr.  1,  1994 

1300-End (869-026-00075- 1) 13.00  Apr.  1,  1995 

22  Parts:  ,   ,_, 

1-299       (869-022-00075-6) 32.00  Apr.  1,  1994 

•300-End  (869-026-00077-8) 24.00  Apr.  1,  1995 

23  (869-022-00077-2) 21.00  Apr.  1,  1994 

24  Parts:  , ^ 

0-199        (869-022-00078-1) 36.00  Apr.  1,  1994 

200^99    (869-022-00079-9) 38.00  Apr.  1,  1994 

500-699 (869-022-00080-2)  20.00  Apr.  1,  1994 

700-1699  (869-022-00081-1) 39.00  Apr.  1,  1994 

1700-£nd (869-022-00082-9) 17.00  Apr.  1,  1994 

25  (869-022-00083-7) 32.00  Apr.  1,  1994 

26  Parts:  . ^ 

•§§  1.0-1-1.60 (869-026-00087-5) 21.00  Apr.  1,  1995 

§§1.61-1.169 (869-022-00085-3) 33.00  Apr.  1,  1994 

§§1  170-1.300 (869-022-00086-1) 24.00  Apr.  1,  1994 

§§1  301-1.400 (869-022-00087-0) 17.00  Apr.  1,  1994 

§§  1  401-1.440 (869-O22-O0088-8)  30.00  Apr.  1,  1994 

§§1441-1.500 (869-022-00089-6)  22.00  Apr.  1,  1994 

§§1  501-1.640 (869-022-00090-0) 21.00  Apr,  1,  1994 

§§  1  641-1.850  .: (869-022-00091-8) 24.00  Apr.  1,  1994 

§§1  851-1.907  (869-022-00092-6)  26.00  Apr.  1,  1994 

§§1.908-1.1000  (869-022-00093-4) 27.00  Apr.  1,  1994 

§§1.1001-1.1400  (869-022-00094-2) 24.00  Apr.  1,  1994 

§§11401-£nd  (869-022-00095-1) 32.00  Apr.  1,  1994 

2-29           (869-022-00096-9) 24.00  Apr.  1.  1994 

30-39  .....(869-022-00097-7) 18.00  Apr.  1,  1994 

40-49       (869-022-00098^) 14.00  Apr.  1,  1994 

50-299  (869-026-00102-2) 14.00  Apr.  1.  1995 

300-499 (869-022-00100-1) 24.00  Apr.  1.  1994 


THte 


Stock  Number 


Price       Revisk>n  Date 


Title 


Stock  Number 


Piice      RevistonOala 


500-599 (869-026-00104-9) 6.00 

600-End  (869-022-00102-7) 8.00 

27  Parts: 

1-199  „ (869-022-00103-5) .. 

200-End  „ (869-026-00107-3)  .. 


36.00 
13.00 

28  Parts: 

1-42  (869-022-00105-1) 27.00 

43-er>d (869-022-00106-0)  21.00 

29  Parts: 

0-99  

100^99 

500-899  

900-1899  

1900-1910  (§§1901.1  to 

1910.999)  

1910  (§§  1910.1000  to 

end)  

1911-1925  

1926 

1927-€nd 


(869-O22-00107-8) 21.00 

(869-022-00108-6) 9i0 

(869-022-00109-4) 35.00 

(869-022-00110-8)......  17.00 


27.00 
19.00 
27.00 

18.00 
30.00 


(869-022-0011^4) 21.00 

(869-022-00113-2) 26.00 

(869-022-001 14-1) 33.00 

(869-022-001 15-9) 36.00 

30  Parts: 

1-199  (869-022-00116-7)  . 

200-699 „ (869-022-00117-5)  . 

700-€nd  _ (869-022-00118-3)  . 

31  Parts: 

0-199  (869-022-00119-1)  . 

200-£nd  (869-022-00120-5)  . 

32  Parts: 

1-39,  Vol.  I 15.00 

1-39,  Vol.  II 19.00 

1-39,  Vol.  Ill 18.00 

1-190 (869-022-00121-3) 31.00 

191-399  ...- (869-O22-00122-1) 36.00 

400-629 (869-022-00123-0) 26.00 

630-699 (869-022-00 124-8) 14.00 

700-799 (869-022-00125-6) 21.00 

800-£nd  (869-022-00126-4) 22.00 

33  Parts: 

1-124  (869-022-00127-2)  .. 

125-199 (869-022-00128-1)  .. 

200-€nd  (869-022-00129-9)  .. 

34  Parts: 

1-299  (869-022-00130-2)  .. 

300-399 (869-022-00131-1)  .. 

400-£r>d  (869-022-00132-9)  .. 

35  (869-022-00 133-7)  .. 

36  Parts: 

1-199  (869-022-00134-5) .. 

200-€rKl  (869-022-00135-3)  .. 

37  (869-022-00136-1)  .. 

38  Parts: 

0-17  (869-022-00137-0)  .. 

18-£nd  (869-022-00138-8)  .. 

39  (869-022-00139-6)  .. 


20.00 
26.00 
24.00 

28.00 
21.00 
40.00 

IZOO 


15.00 
37.00 

20.00 


30.00 
29.00 

16.00 


40  Parts: 

1-51  (869-022-00140-0) 39.00 

52  (869-022-00141-8) 39.00 

53-59  (869-022-00142-6) 11.00 

60  (869-022-00143-4)  36.00 

61-80  (869-022-00144-2) 41.00 

81-85  (869-022-00145-1) 23.00 

86-99  (869-022-00146-9) 41.00 

100-149 (869-022-00147-7) 39.00 

150-189 (869-022-00148-5) 24.00 

190-259 (869-022-00149-3) 18.00 

260-299 (869-022-00150-7) 36.00 

300-399 (869-O22-O0151-5) 18.00 

400^24 (869-022-00152-3) 27.00 

425-699 (869-022-00153-1) 30.00 


*Apr.  1, 
Apr.  1. 

Apr.  1, 
•Apr.  1, 

Julyl, 
July  1, 

July  1. 
July  1, 
Julyl. 
Julyl, 


(869-022-00111-6) 33.00        Julyl. 


July  1. 

July  1, 

July  1, 

July  1, 

Julyl, 
July  1, 
July  1, 

July  1, 
July  1, 

^July  1, 

2July  1, 

2July  1, 

July  1, 

Julyl, 

July  1, 

*July  1, 

July  1, 

July  1, 

July  1, 
Julyl, 
Julyl, 

July  1, 
July  1, 
July  1, 

Julyl. 

Julyl, 
Julyl, 

July  1, 

Julyl. 

Julyl, 

July  1. 

July  1, 
July  1, 
July  1, 
Julyl, 
July  1, 
Julyl, 
July  1. 
July  1, 
July  1, 
July  1, 
July  1, 
July  1, 
Julyl, 
Julyl, 


990 
994 

994 
994 

994 
994 

994 
994 
994 
994 

994 

994 
994 
994 
994 

994 
994 
994 

994 
994 

984 
984 
984 
994 
994 
994 
991 
994 
994 

994 
994 
994 

994 
994 
994 

994 

994 
994 

994 


994 
994 

994 


994 
994 
994 
994 
994 
994 
994 
994 
994 
994 
994 
994 
994 
994 


700-789 (869-022-00154-0) 

790-€nd  (869-022-00155-8) 


28.00 
27i)0 


41  Chaptsrs: 

1,  1-1  to  1-10 13.00 

1 , 1-1 1  to  Appendut,  2  (2  Resented) 1 3.00 

3-6 UJOO 

1  „ 6A) 

« — 4,50 

9 UUO 

10-17  „ 950 

18,  Vol.  I,  Ports  1-5  13.00 

1 8,  Vol.  II,  Ports  6- 1 9 1 3.00 

18,  Vol.  Ill,  Ports  20-52 13.W 

19-100  13.00 

1-100  (869-022-00156-6) 950 

101  (869-022-00157-4) 29.00 

102-200 (869-022-00 158-2) 15.00 

201-End  (869-022-00159-1) 13.00 

42  Parts: 

1-399  (869-022-00160-4)  .. 

400-429 (869-022-00161-2)  .. 

430-Er)d  (869-022-00162-1)  .. 


43  Parts: 

1-999  (869-022-00163-9) 

1000-3999  (869-022-00164-7) 

4000-End (869-022-00165-5) 


24.00 
26.00 
36.00 

23.00 
31.00 
14.00 


.  (869^)22-00166-3) 27.00 


45  Parts: 

1-199  (869-022-00167-1) 

200-499 (869-022-00168-0) 

500-1199  (869-022-00169-8) 

1200-End .-.  (869-022-001 70-1) 


22.00 

i5.ro 

32D0 
26.00 


46  Parts: 

1-40  (869-022-00171-0) 20.00 

41-69  (869-022-00172-8) 16.00 

70-89  (869-022-00173-6) 8.50 

90-139 (869-022-00174-4) 15.00 

140-155 (869-022-00175-2) 12.00 

156-165 (869-022-00176-1) 17.00 

166-199 (869-022-00177-9) 17.00 

200-499 (869-022-00178-7) 21.W 

500-£nd  ™ (869-022-00179-5) 15.00 

47  Parts: 

0-19  (869-022-00180-9)  .. 

20-39  (869-022-00181-7)  .. 

40-69  (869-022-00182-5)  .. 

70-79  (869-022-00183-3)  .. 

80-£nd  (869-022-00184-1)  .. 


25.00 
20.00 
14.00 
24.00 
26.00 

48  Chapters: 

1  (Ports  1-51)  (869-022-00185-0) 36.00 

1  (Ports  52-99)  (869-022-00186-8) 23.00 

2  (Parts  201-251) (869-022-00187-6) 16.00 

2  (Ports  252-299) (869-022-00188-4) 13.W 

3-6 (869-022-00189-2) 23.00 

7-14  (869-022-00190-6) 30.00 

15-28  „ (869-022-0019M) 32.00 

29-£nd  (869-022-00192-2) 17.00 

49  Parts: 

1-99  (869-022-00193-1)  .. 

100-177 (869-022-00194-9)  .. 

178-199 (869-022-00195-7) .. 

200-399 (869-022-00196-5)  .. 

400-999 (869-022-00197-3)  .. 

1000-1199  (869-022-00198-1) .. 

1200-€nd (869-022-00199-0)  .. 

50  Parts: 

1-199  (869-022-00200-7)  .. 

200-599 (869-022-00201-5)  .. 

600-End  (869-022-00202-3)  .. 

CFR  Index  and  Findings 
Aids (869-026-00053-1)  .. 


24.00 
30.00 
21.00 
30.00 
35.00 
19.00 
15i)0 

25.00 
22.00 
27.00 


Jufy  1, 
Julyl. 

'July  1, 

'July  1, 

'July  1, 

'July  1, 

'July  1, 

'July  1, 

'July  1, 

'July  1, 

'July  1, 

'July  1, 

'July  1, 

July  1, 

JUty  1, 

July  1, 

July  1. 

Oct.  1, 
Oct.  1, 
Oct.  1, 

Oct.  1, 
Oct.  1, 
Oct.  1, 

Oct.  1, 

Oct.  1, 
Oct.  1, 
Oct.  1, 
Oct.  1, 

Oct.  1, 
Oct.  1, 
Oct.  1, 
Oct.  1, 
Oct.  1, 
'Oct.  1, 
Oct.  1, 
Oct.  1, 
Oct.  1, 

Oct.  1, 
Oct.  1, 
Oct.  1, 
Oct.  1, 
Oct.  1, 

Oct.  1, 
Oct.  1, 
Oct.  1, 
Oct.  1, 
Oct.  1, 
Oct.  1, 
Oct.  1, 
Oct.  1, 

Oct.  1, 
Oct.  1, 
Oct.  1, 
Oct.  1, 
Oct.  1. 
Oct.  1, 
Oct.  1, 

Oct.  1, 
Oct.  1, 
Oct.  1, 


994 
994 

984 
984 
984 
984 
984 
984 
964 
984 
984 
984 
984 
994 
994 
994 
994 

994 
994 
994 

994 
994 
994 

994 

994 
994 
994 
994 

994 
994 
994 
994 
994 
993 
994 
994 
994 

994 
994 
994 
994 
994 

994 
994 
994 
994 
994 
994 
994 
994 

994 
994 
994 
994 
994 
994 
994 


994 
994 
994 


36.00   Jon.  1.  1995 


VI 
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stock  Numbar 


TItto 

Complete  1995  CFR  set 

Microfictie  CFR  Edition: 

Cornptete  set  (one-time  moiing) 

Cooptete  set  (one-fffne  mailing) 

Complete  set  (one-time  nxjiJing)  ....... 


Pr1c«       RavtslonDat* 
883.00  1995 


..^223.00 
.;£.  244.00 


1992 
1993 
1994 


Subscription  (moiled  OS  issued)  264.00  1995 

Individual  copies —...      l-OO  1995 

'  Because  Title  3  is  an  (rmud  compiatlon,  Itw  volurne  and  <M  previous  volumes 
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«No  amendments  to  this  volume  were  promulgated  Airing  the  period  Apr. 
1,  1990  to  Ma.  31,  1995.  The  CFR  volume  issued  Apri  1.  1990,  should  be 
retained.  ^  ^. 

»hto  amendments  to  this  volume  were  promulgated  Axing  the  period  July 

1,  1991  to  Ji«ie  30,  1994.  The  CTR  volume  issued  July  1,  1991,  shouW  be  retained. 

'  »No  amendments  to  tho  volume  were  promulgated  Ajring  the  period  Januay 

1,  1993  to  December  31,  1994.  The  CFR  volume  issued  Januay  1,  1993,  sNxid 

be  retoned.  ^  _  ^  ^ 

'No  amendments  to  tt»s  volume  were  promulgated  during  the  perod  October 
1,  1993,  to  September  30,  1994.  The  CFR  volume  issued  October  1,  1993,  should 
be  retoned. 

»No  amendments  lo  this  volume  were  promulgoted  Ajrmg  the  period  Apnl 
1.  1994  to  Ktoch  31,  1995.  the  CFR  volume  issued  April  1.  1994.  $ho»id  be 
retained. 
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Documents.  U.S.  Government  Printing  Office,  Washington,  DC 
20402. 

The  Federal  Register  provides  a  uniform  system  for  making 
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THE  FEDERAL  REGISTER 
WHAT  IT  IS  AND  HOW  TO  USE  IT 

FOR:         Any  person  who  uses  the  Federal  Register  and  Code  of  Federal 

Regulations. 
WHO:       The  Office  of  the  Federal  Register. 

WHAT:     Free  public  briefings  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal  Register 

system  and  the  public's  role  in  the  development  of 
regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code  of 

Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 

documents.  

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  system. 

WHY:       To  provide  the  public  with  access  to  information  necessary  to 
research  Federal  agency  regulations  which  directly  affect  them. 
There  will  be  no  discussion  of  specific  agency  regulations. 


WHEN: 
WHERE: 


WASHINGTON,  DC 

June  28  at  9:00  am 

Office  of  the  Federal  Register  Conference 
Room,  800  North  Capitol  Street  NW., 
Washington.  DC  (3  blocks  north  of 
Union  Station  Metro) 
RESERVATIONS:    202-523-4538 
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Agriculture  Department 

See  Cooperative  State  Research.  Education,  and  Extension 

Service 
See  Food  Safety  and  Inspection  Service 
See  Forest  Service 

Antitrust  Division 

NOTICES 

National  cooperative  research  notifications: 
ATM  Forum,  32169 
Collaborative  Decision  Support  for  Industrial  Process 

Control.  32169 
Financial  Services  Technology  Consortium,  Inc.,  32169- 

32170 
Gas  Utilization  Research  Forum,  32170 
Open  Software  Foimdation,  Inc.,  32170 
PDES,  Inc.,  32170-32171 

Petroleimi  Environmental  Research  Forum,  32171 
Southwest  Research  Institute;  correction,  32170 
Water  Heater  Industry  Joint  Research  And  Development 

Consortium;  correction,  32171 

Army  Department 

NOTICES 
Meetings: 

Armed  Forces  Epidemiological  Board,  32143 

Science  Board,  32143-32144 

Centers  for  Disease  Control  and  Prevention 

NOTICES 
Meetings: 
Disease,  Disability,  and  Injury  Prevention  and  Control 

Special  Emphasis  Panel,  32159 
National  Institute  for  Occupational  Safety  and  Health, 
ScientiHc  Counselors  Board,  32158 

Coast  Guard 

NOTICES 

Meetings: 

New  York  Harbor  Traffic  Management  Advisory 
Committee,  32197 
National  Environmental  Policy  Act: 

Categorical  exclusions;  agency  procedures,  32197-32198 

Commerce  Department 

See  International  Trade  Administration 
See  National  Institute  of  Standards  and  Technology 
See  National  Oceanic  and  Atmospheric  Administration 
See  National  Telecommimications  and  Information 
Administration 

Commodity  Futures  Trading 'Commission 

NOTICES 

Meetings;  Sunshine  Act,  32213 
Comptroller  of  the  Currency 

NOTICES 

National  banks: 
Preemption  determinations — 
Texas  branch  banking  facilities;  sign  and  advertising 
requirements,  32206-32209 


Consumer  Product  Safety  Commission 

NOTICES 

Meetings;  Sunshine  Act,  32213 

Cooperative  State  Research,  Education,  and  Extension 
Service 

NOTICES 
Meetings: 
National  Agricuhural  Research  and  Extension  Users 
Advisory  Board,  32133 

Customs  Service 

NOTICES 

Customhouse  broker  license  cancellation,  suspension,  etc.: 
Amador,  Gilbert  E.,  et  al.,  32209 
Anki,  George,  Jr.,  et  al.,  32209 

Defense  Department 

See  Army  Department 

Drug  Enforcement  Administration 

RULES 

Manufacturers,  distributors,  and  dispensers  of  controlled 
substances;  registration,  etc.: 
Administrative  hearing  requirement,  32099-32102 

Education  Department 

PROPOSED  RULES 

General  Education  Provisions  Act: 

Equitable  offsets,  32252-32255 
NOTICES 

Postsecondary  education: 
Accrediting  agencies  and  State  approval  agencies  for 
vocational  and  nurse  education  institutions;  national 
recognition,  32144-32145 

Employment  and  Training  Administration 

NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 
Native  American  Employment  and  Training  Council, 
32171 
Grants  and  cooperative  agreements;  availability,  etc.: 
Job  Training  Partnership  Act — 
Specialized/targeted  dislocated  worker  services 
demonstration  program,  32171-32179 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 
NOTICES 

Grant  and  cooperative  agreement  awards: 

Advance  Science,  Inc.,  32145 
Meetings: 

Fundamental  review  of  classification  policy  in  light  of 
end  of  Cold  War,  32145-32146 

Environmental  Protection  Agency 

RULES 

Clean  Air  Act: 
Reformulated  gasoline  and  anti-dumping  reports; 

electronic  data  interchange  filing;  first  quarter  batch 
reports  deadUne,  32106-32110 
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Hazardous  waste  program  authorizations: 

Arkansas.  32110-32112 

New  Mexico,  32113-32116 
NOTICES 

Agency  information  collection  activities  under  0MB 
review,  32154-32155 

Executive  Otflce  of  ttie  President 

See  Trade  Representative.  Office  of  United  States 

Federal  Aviation  Administration 

NOTICES 

Advisory  circulars;  availability,  etc.: 
Aircraft — 
Extended  range  operation  with  two-engine  planes; 
correction,  3219&-32200 
Airport  noise  compatibility  program: 
Noise  exposure  map — 
Fort  Lauderdale-HoUywood  International  Airport,  FL, 
32200-32201 
Meetings: 
Aviation  Rulemaking  Advisory  Committee,  32201-32202 

Federal  Communications  Commission 

RULES 

Practice  and  procedure: 

Pioneer's  preference  rule;  regulatory  review,  32116-32120 
Radio  stations;  table  of  assignments: 

Alaska,  32121 

Florida,  32120 

Louisiana,  32120-32121 

West  Virginia.  32121 
PROPOSED  RULES 
Radio  stations;  table  of  assignments: 

California,  32130 

Federal  Deposit  Insurance  Corporation 

NOTICES 

Agency  information  collection  activities  under  OMB 
review,  32155-32156 

Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate  and  corporate  regulation  filings: 

Resources  West  Energy  Corp.  et  al..  32146-32147 
Environmental  statements;  availability,  etc.: 

Southern  Natural  Gas  Co.,  32147-32148 

Wisconsin  Public  Service  Corp.,  32148-32149 
Hydroelectric  applications,  32150-32151 
Natural  gas  certificate  filings: 

Williams  Natural  Gas  Co.  et  al.,  32151-32152 
Applications,  hearings,  determinations,  etc.: 

Alabama-Tennessee  Natural  Gas  Co.,  32152-32153 

Central  Vermont  Public  Service  Corp.,  32153 

CNG  Transmission  Corp.,  32153 

Ketchikan,  AK,  32153 

National  Fuel  Gas  Supply  Corp.,  32153-32154 

New  Martinsville,  WV.  32154 

Pacific  Gas  &  Electric  Co.,  32154 

Portland  General  Electric  Co.,  32154 


Federal  Maritime  Commission 

NOTICES 

Agreements  filed,  etc.,  32156 


Federal  Railroad  Administration 

NOTICES 
Meetings: 

National  high-speed  ground  transportation  policy 
outreach,  32202 
Traffic  control  systems;  discontinuance  and  removal: 

Norfolk  Southern  Railway  Co.  et  al.,  32202-32203 

Federal  Reserve  System 

NOTICES 

Meetings;  Sunshine  Act,  32213 
Applications,  hearings,  determinations,  etc.: 

Marine  Midland  Bank,  Inc.,  32156-32157 

Morgan,  Patricia  B.,  et  al.,  32157 

Pointe  Financial  Corp.,  32157 

Suburban  Bancshares,  Inc.,  32157-32158 

Fish  and  Wildlife  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
Incidental  take  permits — 
Baldwin  County,  AL;  Alabama  beach  mouse,  32161- 
32162 

Food  and  Drug  Administration 

PROPOSED  RULES 

Human  tissue  intended  for  transplantation: 
Donors  screening  and  testing;  document  availability, 
32128-32129 
NOTICES 

Compliance  policy  guides  manual;  availability,  32159 
Food  additive  petitions: 

Shell  Chemical  Co.,  32159-32160 
Medical  devices: 
Premarket  notification  procedures  and  good 

manufacturing  practices;  standard  compliance 
program  availability,  32160 

Food  Safety  and  Inspection  Service 

PROPOSED  RULES 

Meat  and  poultry  products  safety;  review  of  agency's 

regulatory  roles,  resource  allocation,  and  organizational 
structure.  32127-32128 

Forest  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
Native  inland  fish  habitat  management,  32133 

General  Services  Administration 

NOTICES 

Environmental  statements;  availability,  etc.: 
Phoenix,  AZ;  Federal  Building-U.S.  Courthouse,  32158 

Organization,  functions,  and  authority  delegations: 
X.500  registration  of  U.S.  Government  organizational 
units,  32158 

Health  and  Human  Services  Department 

See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 
See  Public  Health  Service 

Housing  and  Urban  Development  Department 

RULES 

Grants  and  agreements  administration: 
Uniform  administrative  requirements  and  definitions; 
institution  of  higher  education,  hospitals,  and  other 
non-profit  organizations  (OMB  A-110).  32102-32104 


Interior  Department 

See  Fish  and  Wildlife  Service 
See  National  Park  Service   . 

PROPOSED  RULES 

Regulatory  agenda 
Correction,  32129-32130 
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DEPARTMENT  OF  JUSTICE 

Drug  Enfoixement  Administration 

21  CFR  Part  1301 
[DEANo.  113F] 

Registration  of  Manufacturers  and 
Importers  of  Controlled  Substances 

AGENCY:  Drug  Enforcement 
Administration  (DEA),  Justice. 
action:  Final  rule. 

summary:  This  final  is  issued  by  the 
Drug  Enforcement  Administration  to 
elinjinate  the  requirement  of  an 
administrative  hearing  on  objections, 
raised  by  third-party  manufacturers,  to 
the  registration  of  certain  bulk 
manufacturers  of  controlled  substances. 
This  action  amends  the  current 
regulation  and  removes  the  third-party 
manufacturer  hearing  provision  when 
requested  by  another  applicant  or 
registrant.  (Dther  applicants  and 
registrants  may  still  submit  vmtten 
comments  and  objections  for 
consideration  by  DEA  and  may 
participate  in  hearings  on  bulk 
manufacturer  applications  requested  by 
the  applicant.  This  final  rule  amends 
the  regulation  concerning  withdrawal  of 
applications  to  be  consistent  with  this 
action. 

EFFECTIVE  DATE:  July  20,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Julie  C.  Gallagher,  Associate  Chief 
Counsel,  Diversion/Regulatory  Section, 
Office  of  Chief  Counsel,  Drug 
Enforcement  Administration, 
Washington.  DC  20537,  telephone  (202) 
307-8010.^ 

SUPPLEMENTARY  INFORMATION:  On 
October  7, 1993,  DEA  published  a  notice 
of  proposed  rulemaking  (NPRM)  in  the 
Federal  Register  (58  FR  52246)  to 
amend  its  regulations  to  eliminate  the 
third-party  manufacturer  hearing 
requirement  for  objections  to  the 
registration  of  certain  bulk 


manufacturers  and  importers  of 
controlled  substances.  The  DEA 
proposed  to  amend  two  sections  of  its 
regulations,  specifically  21  CFR 
1301.43(a)  and  1311.42(a),  wherein  DEA 
is  required  to  hold  an  administrative 
hearing  on  an  application  for 
registration  to  manufacture  or  import  a 
bulk  Schedule  I  or  II  controlled 
substance  when  requested  to  do  so  by 
any  current  bulk  manufacturer  of  the 
substance(s)  or  by  any  other  applicant 
for  a  similar  registration.  The  NPRM 
proposed  to  modify  section  1301.43(a) 
and  provide  for  a  hearing  only  when 
DEA  "determines  that  a  hearing  is 
necessary  to  receive  factual  evidence 
and/or  expert  testimony  with  respect  to 
issues  raised  by  the  application  or 
objections  thereto." 

On  June  14, 1994.  DEA  published  a 
Supplemental  Notice  of  Proposed 
Rulemaking  (SNPRM)  in  the  Federal 
Register  (59  FR  3055)  proposing  to 
eliminate  altogether  the  third-party 
manufacturer  hearing  regulation,  section 
1301.43(a).  DEA  would  continue  to  hold 
hearings  when  requested  by  the 
applicant  pursuant  to  an  order  to  show 
cause,  section  1301.44.  DEA  would 
continue  to  solicit  written  comments  or 
objections  from  current  registrants  and 
applicants  concerning  an  application  for 
registration.  Current  registrants  and 
applicants  would  also  be  granted  an 
opportunity  to  participate  in  any 
hearings  conducted  pursuant  to  section 
1301.44. 

The  SNPRM  provided  notice  that  DEA 
would  not  change  the  hearing  provision 
relating  to  registration  of  importers, 
section  1311.42(a),  because  of  the 
statutory  requirements  under  21  U.S.C. 
958(i).  Section  958(i)  states  that  DEA 
shall  provide  current  bulk 
manufacturers  of  controlled  substances 
an  opportunity  for  a  hearing  prior  to 
issuing  an  importer  registration  to 
another  bulk  manufacturer.  With  an 
existing  statute  in  effect,  DEA  is  not 
empowered  to  adopt  regulations  that 
contravene  the  express  language  of  that 
statute. 

Five  comments  were  received  in  ' 

response  to  the  NPRM.  Three  comments 
were  received  concerning  the  SNPRM, 
although  one  commentor  had  previously 
commented  on  the  NPRM.  To  the  extent 
that  comments  received  in  response  to 
the  NPRM  are  relevant,  they  have  been 
considered.  Of  the  seven  independent 
comraentors,  two  supported  removing 


the  mandatory  third  party  hearing 
provision  while  five  commentors 
opposed  the  proposed  rulemaking. 

One  commentor  that  supported  the 
proposed  rule  provided  an  example  of 
its  own  experience  as  an  applicant  for 
a  bulk  manufacturer  registration  to 
demonstrate  how  "currently  registered 
manufacturers  use  the  regulatory 
hearing  requirement  to  deter  others  from 
applying  or  to  delay  entry  of  their 
competitors  in  the  marketplace."  The 
five  opposing  commentors  advanced 
numerous  arguments  and  propxjsed 
alternatives  to  the  proposed  rule,  their 
primary  concerns  are  summarized 
below. 

Three  commentors  believed  that 
elimination  of  the  third-party 
manufacturer  hearing  regulation  would 
be  contrary  to  Congress'  intent  that  DEA 
should  limit  the  number  of  bulk 
manufacturers  in  the  United  States 
where  supply  and  competition  are 
adequate.  One  of  these  commentors 
noted  that  the  United  States  had  been  a 
party  to  several  international 
agreements  recognizing  the  need  to  limit 
licensing  of  drug  manufacturers.  This 
commentor  then  argued  that  the 
Narcotic  Manufacturing  Act  (NMA)  of 
1960,  which  specified  limitations  on  the 
licensing  of  bulk  manufacturers  of 
controlled  substances,  provided 
historical  precedent  for  similar     - 
limitations  within  the  Controlled 
Substances  Act  (CSA).  Similarly,  two 
commentors  argued  that  the  proposed 
rule  would  run  contrary  to  the  intent  of 
Congress  to  limit  the  number  of  bulk 
manufacturers  of  controlled  substances 
to  the  most  qualified  applicants,  and 
thus,  limit  the  possible  diversion  of 
these  controlled  substances.  One 
commentor  interpreted  the  mandate  of 
"limiting"  registration  under  21  U.S.C. 
823(a)  of  the  CSA  as  prohibiting  DEA 
from  approving  additional  registrations 
if  there  already  exists  uninterrupted 
supply  and  adequate  competition. 

The  final  rule  is  not  contrary  to  either 
the  direct  or  implied  intent  of  Congress 
in  passing  the  CSA.  The  final  rule  does 
not  alter  the  DEA's  responsibility  to 
apply  the  factors  set  forth  in  21  U.S.C. 
823(a)  to  applications  for  bulk 
manufacturer  registrations.  While  the 
commentors  provide  persuasive 
arguments  regarding  possible 
Congressional  intent  in  the  enactment  of 
21  U.S.C.  823(a),  such  arguments  are 
irrelevant  to  the  issue  of  whether  the 
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regulations  should  provide  for  a  third- 
party  manufacturer  hearing.  The  express 
language  of  the  statute  does  not  provide 
a  hearing  right  to  bulk  manufacturer 
registrants  or  applicants  regarding  the 
registration  of  a  bulk  manufacturer,  nor 
can  such  a  right  be  inferred.  See 
Comprehensive  Drug  Abuse  Prevention 
and  Control  Act  of  1970.  Committee  on 
Interstate  and  Foreign  Commerce,  H.R. 
Rep.  No.  91-1444  (Part  1),  91st  Cong.. 
2d  Sess.  (1970)  (CSA).  Moreover,  even 
assuming  that  Congress  intended  to 
limit  the  number  of  bulk  manufacturer 
registrants,  the  final  rule  does  not 
purport  to  increase  the  number  of  such 
registrants.  It  is  also  worth  noting  that 
the  regulations.  21  CFR  1301.43(b), 
provide  that  DEA  is  not  required  to  limit 
the  number  of  manufacturers  even  if  the 
current  registrants  can  provide  an 
adequate  supply,  as  long  as  DEA  can 
maintain  effective  controls  against 
diversion. 

Another  commentor  suggested  that 
Congress  intended  that  DEA 
"implement  such  procedural  safeguards 
when  it  enacted  the  CSA."  This 
comment  ignores  the  fact  that  neither  21 
U.S.C.  823(a)  nor  21  U.S.C.  824  provides 
for  a  third-party  manufacturer  hearing. 
Moreover,  as  one  commentor  noted,  the 
procedural  requirements  of  the  APA  are 
not  affected  by  the  removal  of  the  third- 
party  manufacturer  hearing  provision. 
Significantly,  at  the  time  of 
promulgation  of  the  CSA,  Congress 
afforded  a  third-party  manufacturer 
hearing  opportunity  to  current  bulk 
manufacturers  on  the  importer 
applications  of  other  bulk 
manufacturers  for  Schedule  I  and  II 
controlled  substances.  See  21  U.S.C. 
958(i).  Thus,  a  plain  reading  of  the 
statute  demonstrates  that  Congress  did 
not  intend  to  require  a  third-party 
manufacturer  hearing  for  applications  to 
bulk  manufacture  Schedule  I  and  II 
controlled  substances. 

It  is  also  not  inconsistent  to  allow 
hearings  on  import  registration 
applications  but  deny  them  for  bulk 
manufacturers,  as  one  commentor 
suggested.  First,  registrations  to  import 
Schedule  I  and  II  controlled  substances 
are  arguably  granted  under  more  limited 
conditions  than  manufacturer 
registrations.  See  21  U.S.C.  952.  Also,  it 
is  worth  noting  that  the  statute  provides 
for  the  opportunity  for  a  hearing  where 
a  current  bulk  manufacturer  has  applied 
for  an  importer  registration.  Thus,  it  can 
be  inferred  that  Congress  was  concerned 
with  the  potential  impact  on  domestic 
competition  by  existing  bulk 
manufacturers  who  wanted  to  import 
controlled  substances  as  well. 

One  commentor  suggested  that  more 
companies  will  attempt  to  obtain  a  DEA 


registration  because  they  could  avoid 
the  scrutiny  of  other  bulk  manufacturers 
and  that  DEA  would  have  to  increase 
personnel  to  conduct  additional 
investigations  and  meet  the  greater 
demand  for  registrations.  This 
commentor  argued  that  it  would  be 
highly  inadvisable  to  "ease  the  entry"  of 
additional  bulk  manufacturers  and 
promote  creation  of  a  class  of 
"opportunistic"  bulk  manufacturers 
who  would  seek  to  produce  products 
which  are  temporarily  profitable,  and 
felt  no  obligation  to  supply  for  the 
requirements  of  the  U.S.  market.  These 
comments  presume  that  removal  of  the 
third-party  manufacturer  hearing 
process  would  "ease  the  entry"  of 
additional  bulk  manufacturers  or  that 
the  applicant  would  be  subject  to  less 
"scrutiny."  Such  is  not  the  case.  DEA 
will  continue  to  apply  the  same  factors 
required  by  21  U.S.C.  823(a)  to  evaluate 
applications  for  registrations  of  bulk 
manufacturers.  Where  DEA  discovers 
information  which  warrants 
proceedings  to  deny  a  registration, 
either  through  its  own  investigation  or 
as  provided  through  comments  of  other 
manufacturers,  it  will  issue  an  order  to 
show  cause  seeking  to  deny  the 
application  for  registration. 

Two  commentors  found  that  DEA's 
conclusion  regarding  abuse  of  the 
regulatory  hearing  requirement  is  not 
supported  by  the  record  which  reveals 
that  in  the  last  20  years,  DEA  has  held 
as  few  as  five  evidentiary  hearings  on 
importer  or  bulk  manufacturer 
applications  at  the  request  of  a  current 
registrant.  However,  one  of  these 
commentors  acknowledged  that  it 
believed  that  objections  raised  in  a  prior 
hearing  involving  one  of  its  subsidiaries 
"lacked  substantive  merit."  More 
importantly,  one  commentor,  who 
supported  removing  the  third-party 
manufacturer  hearing  regulation, 
provided  two  examples  in  which  it 
believed  other  manufacturers  had  used 
the  hearing  process  for  anti-competitive 
purposes  and  to  delay  entry  into  the 
marketplace.  Notwithstanding  the 
limited  number  of  evidentiary  hearings 
during  the  past  twenty  years,  the  final 
rule  seeks  to  discourage  potential  future 
abuse  of  the  hearing  process. 

Four  commentors  argued  that  the 
submission  of  written  comments  would 
be  insufficient  because  either  the 
*  comment  period  would  be  too  short  or 
because  of  the  inability  to  produce 
witnesses  and  conduct  cross- 
examination.  One  of  these  commentors 
suggested  that  this  proposal  would 
make  it  "impossible  for  any  currently 
registered  bulk  manufacturer  to  provide 
meaningful  information  to  the 
Administrator"  on  these  applications. 


Two  of  these  commentors  stated  that  30 
or  even  60  days  would  be  insufficient  to 
prepare  meaningful  comments  on  an 
application. 

First,  regarding  all  subsequent 
manufacturer  applications.  DEA  will  not 
consider  a  comment  period  less  than  60 
days.  Second.  DEA  maintains  that  60 
days  is  sufficient  time  for  interested 
parties  to  submit  adequate  comments 
and  documentation  to  notify  DEA 
concerning  potential  issues  that  warrant 
DEA  issuing  an  order  to  show  cause. 
There  is  no  evidence  that  DEA  would 
fail  to  consider  such  evidence  prior  to 
making  a  final  determination.  Moreover, 
these  individuals  could  still  participate 
in  any  hearing,  requested  after  the 
issuance  of  an  order  to  show  cause, 
thereby  providing  an  additional 
opportunity  to  present  evidence. 

DEA  does  not  suggest  that  written 
comments  are  a  replacement  for  direct 
testimony  or  cross-examination. 
However,  DEA  does  argue  that 
applicants  should  not  be  subjected  to 
the  rigors  and  delay  accompanying  an 
administrative  hearing  absent  some 
prior  good  faith  belief  and  evidence  that 
such  procedure  is  warranted.  Further, 
this  final  rule  will  foreclose  current 
registrants  and  applicants  from  using 
the  third-party  manufacturer  hearing 
process  as  a  forum  for  discovery  of  non- 
relevant  information  from  its 
competitors,  such  as  marketing  and 
pricing  data. 

Two  commentors  suggested  that  DEA 
consider  adopting  procedures  to  prevent 
abuse  of  the  third-party  manufacturer 
hearing  provision  such  as  utilizing 
motions  for  summary  judgement  or 
requiring  written  submissions  prior  to 
the  hearing.  The  final  rule,  in  effect, 
resolves  both  issues  because  (1)  DEA 
will  only  issue  an  order  to  show  cause 
where  it  has  a  good  faith  basis  that  the 
applicant's  registration  should  not  be 
granted  and  (2)  other  bulk 
manufacturers  will  be  required  to 
submit  substantive  written  comments 
within  a  reasonable  time,  after  an 
application  has  been  submitted. 

Three  commentors  stated  that  the 
current  hearing  process  enables  third- 
parties  to  present  relevant  and  useful 
information  to  DEA  that  might  not 
otherwise  be  available  because  of 
limited  agency  resources  or  otherwise. 
DEA  acknowledges  the  critical  role  that 
third-parties  provide  in  identifying 
issues  related  to  the  registration  of  bulk 
manufacturers.  DEA  does  not  intend  to 
discourage  such  participation.  However, 
the  final  rule  provides  DEA  with  the 
authority  necessary  to  protect  the 
interests  of  applicants  and  current 
registrants  alike. 


Finally,  four  commentors  requested  a 
hearing  on  the  issue  of  the  third-party 
manufacturer  hearing  provision 
pursuant  to  21  U.S.C.  875.  Unlike  other 
rulemaking  conducted  pursuant  to  the 
CSA,  the  present  rulemaking  presents 
no  requirement  that  the  rule  be  made  on 
the  record  after  opportunity  for  a 
hearing.  For  example,  21  U.S.C.  811(a) 
requires  the  opportunity  for  a  hearing 
whenever  there  is  a  proposed 
rescheduling  of  controlled  substances, 
bi  addition,  21  U.S.C.  875  identifies 
general  powers  available  to  DEA  when 
exercising  its  authority  under  the  CSA. 
Thus.  21  U.S.C.  875  complements 
existing  hearing  provisions  under  the 
CSA  rather  than  conferring  independent 
hearing  authority.  In  any  event,  DEA 
believes  that  the  notice  and  comment 
conducted  pursuant  to  this  rulemaking 
enabled  interested  parties  to  provide 
meaningful  comment  on  the  final  rule. 

The  final  rule  removes  the  mandatory 
third-party  manufacturer  hearing 
requirement  while  retaining  the  hearing 
provision  pursuant  to  an  order  to  show 
cause.  The  proposed  change  as  provided 
herein  does  not  violate  statutory  intent 
but  instead  comports  with  sound 
principles  of  substantive  and  procedural 
due  process.  Eliminating  the  hearing 
requirement  except  when  requested  by 
the  applicant  after  issuance  of  an  order 
to  show  cause,  supports  the  statutory 
and  regulatory  mandate  that  an 
applicant  for  registration  as  a  bulk 
manufacturer  shall  have  the  burden  of 
proof  at  "any  hearing"  that  the 
requirements  of  registration  are  met.  See 
21  CFR  1301.55.  The  Administrative 
Procedures  Act  (APA)  which  controls 
these  matters  further  provides  that 
"(elxcept  as  otherwise  provided  by 
statute,  the  proponent  of  a  rule  or  order 
has  the  burden  of  proof."  See  5  U.S.C. 
556(d). 

The  final  rule  eliminates  the  problem 
of  multiple  hearings  which  not  only 
promotes  judicial  economy  but  also 
avoids  the  anomalous  result  of  DEA 
conducting  administrative  hearings 
which  are  not  dispositive  of  the  ultimate 
issue  of  whether  an  applicant  should  be 
registered.  For  example,  because  DEA 
must  issue  an  order  to  show  cause 
whenever  it  takes  action  to  deny  an 
application.  21  U.S.C.  824(c),  under  the 
current  regulation  a  second  hearing 
would  likely  be  required  when  DEA 
decided  to  deny  an  application  after  a 
hearing  held  pursuant  to  a  "third-party" 
request.  Further,  this  second  hearing 
would  involve  many  of  the  same  issues 
raised  in  the  prior  proceeding.  The 
primary  objective  of  the  final  rule  is  to 
limit  abuse  of  the  regulatory  hearing 
process. 


For  the  above-stated  reasons  and  in 
the  absence  of  express  statutory 
language  governing  the  right  to  an 
evidentiary  hearing  by  bulk 
manufacturers  concerning  the 
application  for  registration  of  bulk 
manufacturers  of  controlled  substances, 
as  well  as  the  absence  of  language  in  the 
legislative  history  of  the  CSA  that  would 
imply  Congressional  intent  in  this 
regard,  21  CFR  1301.43  shall  be 
amended. 

The  Deputy  Assistant  Administrator 
hereby  certifies  that  the  final  rule  will 
have  no  significant  impact  upon  those 
entities  whose  interests  must  be 
considered  under  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601,  et  seq.  The 
registrants  and  applicants  who  use.  or 
are  affected  by,  the  hearing  covered  by 
these  regulations  are  typically  not  small 
entities. 

The  final  rule  is  not  a  significant 
regulatory  action  pursuant  to  Executive 
Order  (E.O.)  12866  and  therefore,  has 
not  been  reviewed  by  the  Office  of 
Management  and  Budget.  This  action 
has  been  analyzed  in  accordance  with 
the  principles  and  criteria  in  E.O. 
12612,  and  it  has  been  determined  that 
the  proposed  rule  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

List  of  Subjects  in  21  CFR  Part  1301 

Administrative  practice  and 
procedure.  Drug  traffic  control  and 
security  measures. 

For  the  reasons  set  forth  above  and 
pursuant  to  the  authority  vested  in  the 
Attorney  General  by  21  U.S.C.  821  and 
871(b),  as  delegated  to  the 
Administrator  of  the  Drug  Enforcement 
Administration,  and  redelegated  to  the 
Deputy  Assistant  Administrator.  Office 
of  Diversion  Control  by  28  CFR  0.100 
and  0.104.  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control  hereby  amends  part  1301  of 
Title  21.  Code  of  Federal  Regulations  to 
read  as  follows: 


PART  1301— [AMENDED] 

1.  The  authority  citation  for  part  1301 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  821.  822.  823,  824, 
871(b),  875,  877. 

2.  Section  1301.37.  paragraph  (a)  is 
revised  to  read  as  follows: 

§1301.37    Amendments  to  and  withdrawal 
of  applications. 

(a)  An  application  may  be  amended  or 
withdrawn  without  permission  of  the 
Administrator  at  any  time  before  the 
date  on  which  the  applicant  receives  an 
order  to  show  cause  pursuant  to 


§  1301.48.  An  application  may  be 
amended  or  withdrawn  with  permission 
of  the  Administrator  at  any  time  where 
good  cause  is  shov«m  by  the  applicant  or 
where  the  amendment  or  withdrawal  is 
in  the  public  interest. 

3.  Section  1301.43.  paragraph  (a)  is 
revised  to  read  as  follows: 

§1301.43    Application  for  bulk  manufacture 
of  Schedule  I  and  11  substances. 

(a)  In  the  case  of  an  application  for 
registration  or  reregistration  to 
manufacture  in  bulk  a  basic  class  of 
controlled  substance  listed  in  Schedule 
I  or  II.  the  Administrator  shall,  upon  the 
filing  of  such  application,  publish  in  the 
Federal  Register  a  notice  naming  the 
applicant  and  stating  that  such 
applicant  has  applied  to  be  registered  as 
a  bulk  manufacturer  of  a  basic  class  of 
narcotic  or  nonnarcotic  controlled 
substance,  which  class  shall  be 
identified.  A  copy  of  said  notice  shall  be 
mailed  simultaneously  to  each  person 
registered  as  a  bulk  manufacturer  of  that 
basic  class  and  to  any  other  applicant 
therefor.  Any  such  person  may,  within 
60  days  from  the  date  of  publication  of 
the  notice  in  the  Federal  Register,  file 
with  the  Administrator  written 
comments  on  or  objections  to  the 
issuance  of  the  proposed  registration. 
*        *        •        *        • 

4.  Section  1301.44  is  amended  by 
redesignating  paragraph  (b)  as  paragraph 
(c)  and  adding  a  new  paragraph  (b)  to 
read  as  follows: 

§  1 301 .44    Certificate  of  registration;  denial 
of  registration. 

»        *        •        *        * 

(b)  If  a  hearing  is  requested  by  an 
applicant  for  registration  or 
reregistration  to  manufacture  in  bulk  a 
basic  class  of  controlled  substance  listed 
in  Schedule  I  or  n,  notice  that  a  hearing 
has  been  requested  shall  be  published  in 
the  Federal  Register  and  shall  be  mailed 
simultaneously  to  the  applicant  and  to 
all  persons  to  whom  notice  of  the 
application  was  mailed.  Any  person 
entitled  to  file  comments  or  objections 
to  the  issuance  of  the  proposed 
registration  pursuant  to  §  1301.43(a) 
may  participate  in  the  hearing  by  filing 
a  notice  of  appearance  in  accordance 
with  §  1301.54.  Such  persons  shall  have 
30  days  to  file  a  notice  of  appearance 
after  the  date  of  publication  of  the 
notice  of  a  request  for  a  hearing  in  the 
Federal  Register. 

5.  Section  1301.54.  paragraph  (a),  (b), 
(c)  and  (d)  are  revised  to  read  as  follows: 
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§  1 301 .54    Request  tor  tiearing  or 
appearance;  waiver. 

(a)  Any  person  entitled  to  a  hearing 
pursuant  to  §§  1301.42,  1301.44,  or 
1301.45  and  desiring  a  hearing  shall, 
within  30  days  after  the  date  of  receipt 
of  the  order  to  shown  cause,  file  with 
the  Administrator  a  written  request  for 
a  hearing  in  the  form  prescribed  in 
§1316.47  of  this  chapter. 

(b)  Any  person  entitled  to  participate 
in  a  hearing  pursuant  to  §  1301.44(b) 
and  desiring  to  do  so  shall,  within  30 
days  of  the  date  of  publication  of  notice 
of  the  request  for  a  hearing  in  the 
Federal  Register,  file  with  the 
Administrator  a  written  notice  of  intent 
to  participate  in  such  hearing  in  the 
form  prescribed  in  §  1316.48  of  this 
chapter.  Any  person  filing  a  request  for 
a  hearing  need  not  also  file  a  notice  of 
appearance. 

(c)  Any  person  entitled  to  a  hearing  or 
to  participate  in  a  hearing  pursuant  to 
§§  1301.42,  1301.44,  or  1301.45  may. 
within  the  period  permitted  for  filing  a 
request  for  a  hearing  or  a  notice  of 
appearance,  file  with  the  Administrator 
a  waiver  of  an  opportunity  for  a  hearing 
or  to  participate  in  a  hearing,  together 
with  a  written  statement  regarding  such 
person's  position  on  the  matters  of  fact 
and  law  involved  in  such  hearing.  Such 
statement,  if  admissible,  shall  be  made 
a  part  of  the  record  and  shall  be 
considered  in  light  of  the  lack  of 
opportunity  for  cross-examination  in 
determining  the  weight  to  be  attached  to 
matters  of  fact  asserted  therein. 

(d)  If  any  person  entitled  to  a  hearing 
or  to  participate  in  a  hearing  pursuant 
to  §§  1301.42, 1301.44,  or  1301.45  fails 
to  file  a  request  for  a  hearing  or  a  notice 
of  appearance,  or  if  such  person  so  files 
and  fails  to  appear  at  the  hearing,  such 
person  shall  be  deemed  to  have  waived 
the  opportunity  for  a  hearing  or  to 
participate  in  the  hearing,  unless  such 
person  shows  good  cause  for  such 
failure. 

•        •         •        *        * 

6.  Section  1301.55.  paragraph  (a)  is 
revised  to  read  as  follows: 

§  1301.55    Burden  of  proof. 

(a)  At  any  hearing  on  an  application 
to  manufacture  any  controlled  substance 
listed  in  Schedule  I  or  II.  the  applicant 
shall  have  the  burden  of  proving  that 
the  requirements  for  such  registration 
pursuant  to  section  303(a)  of  the  Act  (21 
U.S.C.  823(a))  are  satisfied.  Any  other 
person  participating  in  the  hearing 
pursuant  to  §  1301.44(b)  shall  have  the 
burden  of  proving  any  propositions  of 
fact  or  law  asserted  by  such  person  in 
the  hearing. 


Dated:  June  14,  1995. 
Gene  R.  Haislip, 

Deputy  Assistant  Administrator.  Office  of 

Diversion  Control.  Drug  Enforcement 

Administration. 

[FR  Doc.  95-15058  Filed  6-19-95;  8:45  am] 
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Unifonn  Administrative  Requirements 
for  Grants  and  Agreements  With 
Institutions  of  Higher  Education, 
Hospitals  and  Other  Non-Profit 
Organizations— 0MB  Circular  A-110 
(Revised) 

AGENCY:  Office  of  the  Secretary.  HUD. 
ACTION:  Final  rule. 


SUMMARY:  Office  of  Management  and 
Budget  (OMB)  Circular  A-110  provides 
standards  for  obtaining  consistency  and 
uniformity  among  Federal  agencies  in 
the  administration  of  grants  and 
agreements  with  institutions  of  higher 
education,  hospitals,  and  other  non- 
profit organizations.  On  September  13, 
1994.  the  Department  published  a  final 
rule  which  adopted  the  revised  circular 
as  it  pertains  to  HUD.  However,  the 
September  13,  1994  rule  contained,  in 
subpart  E.  special  provisions  relating  to 
the  use  of  lump  sum  grants.  Therefore, 
subpart  E  was  treated  *  an  interim  rule, 
and  the  public  was  invited  to  submit 
comments  on  subpart  E.  This  final  rule 
addresses  the  public  comments  received 
on  subpart  E  and  makes  final  the 
provisions  of  subpart  E. 
EFFECTIVE  DATE:  July  20,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Aliceann  B.  Muller.  Policy  and 
Evaluation  Division.  Office  of 
Procurement  and  Contracts,  Department 
of  Housing  and  Urban  Development, 
451  Seventh  Street,  SW,  Room  5262, 
Washington,  DC  20410.  Telephone: 
(202)  708-0294;  TDD:  (202)  708-1112. 
(These  are  not  toll-free  numbers.) 
SUPPLEMENTARY  INFORMATION:  Office  of 
Management  and  Budget  (OMB) 
Circular  A-110  provides  standards  for 
obtaining  consistency  and  uniformity 
among  Federal  agencies  in  the 
administration  of  grants  and  agreements 
with  institutions  of  higher  education, 
hospitals,  and  other  non-profit 
organizations. 


OMB  Circular  A-110  was  issued 
under  the  authority  of  31  U.S.C.  503  (the 
Chief  Financial  Officers  Act),  31  U.S.C. 
1111,  41  U.S.C.  405  (the  Office  of 
Federal  Procurement  Policy  Act). 
Reorganization  Plan  No.  2  of  1970,  and 
E.0. 11541  ("Prescribing  the  Duties  of 
the  Office  of  Management  and  Budget 
and  the  Domestic  Policy  Council  in  the 
Executive  Office  of  the  President"). 

OMB  issued  Circular  A-110  in  1976 
and  made  a  minor  revision  in  February 
1987.  To  update  the  circular,  OMB 
established  an  interagency  task  force  to 
review  the  circular.  The  task  force 
solicited  suggestions  for  changes  to  the 
circular  from  university  groups,  non- 
profit organizations  and  other  interested 
parties  and  compared,  for  consistency, 
the  provisions  of  similar  provisions 
applied  to  State  and  local  governments. 
On  August  27, 1992.  OMB  published  a 
notice  in  the  Federal  Register,  at  57  FR 
39018,  requesting  comments  on 
proposed  revisions  to  OMB  Circular  A- 
110.  Interested  parties  were  invited  to 
submit  comments.  OMB  received  over 
200  comments  from  Federal  agencies, 
non-profit  organizations,  professional 
organizations  and  others.  All  comments 
were  considered  in  developing  the  final 
revision.  On  November  29,  1993,  at  58 
FR  62992,  OMB  issued  a  revised 
circular  which  reflects  the  results  of 
these  efforts. 

On  September  13,  1994.  the 
Department  published  a  final  rule 
which  adopted  the  revised  circular  as  it 
pertains  to  HUD.  However,  the 
September  13. 1994  rule  contained,  in 
subpart  E.  special  provisions  relating  to 
the  use  of  lump  sum  grants.  Therefore, 
subpart  E  was  treated  as  an  interim  rule, 
and  the  public  was  invited  to  submit 
comments  on  subpart  E.  This  final  rule 
addresses  the  public  comments  received 
on  subpart  E  and  makes  final  the 
provisions  of  subpart  E. 

Public  Comments 

The  final  rule  published  on 
September  13. 1994.  at  59  FR  47010, 
invited  public  comments  on  Subpart  E 
regarding  lump  sum  grants.  One  (1) 
commenter,  a  national  association, 
responded  with  a  series  of  technical 
questions.  Below  is  a  listing  of  the 
questions  presented  and  the 
Department's  response  to  each  question. 
The  Department's  responses  set  forth 
additional  clarifications  needed  to  aid 
in  the  commenter's  understanding  of  the 
rule.  No  changes  to  the  rule  are 
necessary,  and  none  are  made  by  this 
final  rule. 

Question:  Do  these  lump  sum  awards 
go  through  the  same  audit  process  as 
regular  awards? 


Response:  OMB  Circular  A-133 
"Audits  of  Institutions  of  Higher 
Education  and  Other  Nonprofit 
Organizations"  applies  to  lump-sum 
awards.  However,  in  responding  to  a 
comment  on  the  proposed  A-133 
regarding  applicability  of  A-133  to  fixed 
price  formula  (performance-based)  type 
grants.  OMB  said  "Performance-funded 
programs  are  subject  to  the  requirements 
of  OMB  Circular  A-133.  However,  the 
auditor  should  tailor  the  auditing 
procedures  to  that  type  of  program.  For 
performance-funded  programs,  the 
auditor's  examination  should  be 
directed  to  such  matters  as  determining 
beneficiary  eligibility,  verifying  units  of 
service  rendered,  and  controlling 
program  income."  Therefore,  the 
Department's  view  is  that  the  recipient 
of  a  lump  sum  award  would  be  subject 
to  all  of  the  requirements  of  A-133 
except  that  the  lump-sum  grant  would 
not  be  audited  for  incurred  "costs;"  the 
auditor  would  tailor  the  review  to  fit  the 
grant's  terms.  Internal  controls,  program 
compliance,  auditing  of  financial 
statements,  and  all  other  aspects  of  an 
audit  under  A-133  would  still  apply. 

Question:  Does  HUD  anticipate  that 
particular  program  branches  of  the 
agency  will  avail  themselves  of  these 
types  of  awards?  If  so.  which  are  they? 

Response:  The  Department  does  not 
expect  an  expansion  in  the  use  of  the 
lump-sum  provisions  in  the  future. 
Historically,  many  of  HUD's  grant 
programs  have  been  managed  on  other 
than  a  cost-reimbursement  basis,  so  it  is 
not  a  matter  of  programs  "availing" 
themselves  of  this  option,  but  rather  of 
making  the  Department's  rule  flexible 
enough  to  allow  the  continuance  of 
historical  practice.  For  example,  the 
Neighborhood  Development 
Demonstration  Program  (NDDP)  uses  a 
matching  formula  of  from  one  Federal 
dollar  up  to  six  Federal  dollars  being 
given  for  each  dollar  the  grantee  raises 
from  within  the  targeted  neighborhood. 
The  ratio  of  the  match  is  determined  by 
the  level  of  neighborhood  distress.  The 
NDDP  grantee  is  paid  the  match  when 
the  local  dollar  is  raised — not  when 
costs  are  incurred  or  work  is  done.  The 
housing  counseling  grant  program 
works  on  a  unit  price  basis;  the  grantee 
is  paid  for  performing  a  "counseling 
unit,"  which  is  defined  in  the  grant.  In 
many  cases,  the  funding  arrangement  is 
part  of  the  basic  program  design  and  the 
enabling  legislation.  However,  it  is 
highly  likely  that  these  programs  will 
change,  as  HUD  is  currently  undergoing 
a  major  reinvention  and  consolidation 
of  its  grant  programs.  The  combined 
programs  or  new  programs  may  take  any 
form  allowed  by  the  new  or  revised 
legislation  and  by  the  administrative 


procedures  set  forth  in  24  CFR  part  84 
(for  non-profits)  and  part  85  (for  state 
and  local  governments). 

Question:  Is  the  underlying 
motivation  to  introduce  these  lump  sum 
awards  cost  saving  or  streamfining  of 
procedures  in  a  larger  context  of  the 
National  Performance  Review? 

Response:  Yes,  in  a  way,  but  see  also 
the  second  question  above.  HUD  has 
been  using  the  lump-sum  arrangement 
for  many  years  and  is  very  aware  of  its 
advantages  in  terms  of  the  streamlining 
and  flexibility  it  offers,  including 
reduced  grantee  and  Federal  burden. 

Question:  Does  a  lump  sum  grant 
resemble  a  fixed  price  contract? 

Response:  In  some  cases,  yes.  In  cases 
where  a  predetermined  payment 
amount  is  tied  to  a  predetermined 
performance  milestone,  it  does  resemble 
a  fixed  price  contract.  The  housing 
counseling  program  discussed  above 
falls  in  this  category.  However,  not  all 
lymp  sum  grants  operate  in  this  manner. 
Sometimes  payment  is  tied  to  an 
external  index  or  to  an  external  event, 
such  as  economic  distress,  or  a  dollar 
raised  in  the  NDDP  program.  See  the 
second  question  above. 

Question;  If  a  lump  sum  grant  is  fixed 
in  price  and  permission  is  needed  for 
changes  as  specified  in  §  84.82(d),  v^ll 
HUD  pay  increased  costs  that  might  be 
incurred  from  denial  of  permission, 
especially  if  grant  performance  were 
made  impossible  as  a  result  of  such 
denial? 

Response:  Under  a  liunp  sum  award, 
HUD  is  not  paying  for  "costs"  based  on 
the  grantee's  actual  cost  experience  in 
performing  the  work.  Therefore,  an 
increase  in  the  grantee's  costs  would  not 
in  and  of  itself  lead  to  an  increase  in  the 
lump  sum  amount  paid  by  HUD.  Rather, 
the  limip  sum  award  represents  an 
agreement  between  HUD  and  the 
grantee  that  a  certain  amount  will  be 
paid  for  a  certain  event,  based  on  a 
performance  milestone,  external 
benchmark,  or  other  pre-defined 
"event."  (See  §§  84.80  and  84.81  for 
further  guidance.)  However,  awarding  a 
lump  sum  grant  does  not  necessarily 
mean  that  the  lump  sum  could  never  be 
increased.  The  idea  is  that  the  Federal 
contribution  be  sufficient  to  achieve  the 
agreed-upon  goal  and  that  the  grantee 
neither  realize  a  financial  windfall  nor 
find  it  impossible  to  perform.  In  some 
instances,  the  HUD  contribution  might 
only  b«  a  small  part  of  the  overall 
program  costs,  and  HUD's  clearly  stated 
intention  (set  forth  in  the  grant  itself 
and  agreed  to  before  award)  is  to 
contribute  no  more  than  the  stated  HUD 
share.  For  example,  a  grant  might  be  for 
acquiring  and  rehabilitating  a  home  for 
use  by  low  income  persons.  During  the 


performance  of  the  work,  unknown 
conditions  may  come  to  light  at  the 
construction  site  which  cause  increased 
costs.  HUD  might  decline  to  increase  its 
lump  sum  amount  and  insist  that  the 
grantee  recover  these  costs  from  other 
sources,  or  it  might  agree  to  make  an 
additional  contribution.  Much  of  the 
answer  depends  on  the  program  design 
and  program  rules;  some  programs  have 
statutory  caps  on  individual  award 
amounts,  while  others  allow  for  more 
flexibility.  The  key  factor  is  that  the 
quid  pro  quo  be  clearly  set  forth  in  the 
grant  document  and  agreed  to  by  both 
parties.  In  cases  where  there  are 
statutory  caps  on  grant  amounts  or  other 
constraints  which  limit  or  preclude  any 
adjustments  in  the  amount,  these  should 
be  made  clearly  known  in  advance  of 
the  award.  For  issues  which  could  not 
be  foreseen,  and  in  the  absence  of  a  rule 
limiting  the  Grant  Officer's  authority, 
such  matters  as  adjustments  in  the  lump 
sum  amount  would  be  determined  by 
the  Grant  Officer. 

Also,  please  note  that  the  conditions 
for  getting  approval  under  §  84.82(d)  are 
extremely  Umited,  consisting  only  of 
getting  approval  for  (1)  changes  in  scope 
or  objective,  (2)  additional  Federal 
funding,  and  (3)  the  subcontracting  out 
or  transfer  of  work  not  previously 
contemplated.  The  first  of  these  is 
necessary  to  make  sure  that  the  grantee 
is  still  undertaking  activities  eligible 
under  the  program  rule  and  chargeable 
to  the  appropriation,  and  that  the 
activities  are  consistent  with  those  for 
which  the  grantee  was  selected  (usually 
competitively).  The  second  is  obvious — 
if  the  grantee  needs  additional  funding, 
it  cannot  continue  the  grant  without  it, 
and  the  Federal  agency  must  make  the 
funds  available  or  explore  other  avenues 
for  resolution,  BEFORE  the  grantee  has 
overcommitted  funds  on  the  assumption 
there  will  be  additional  Federal  dollars. 
The  third  is  to  ensure  that  the  grantee 
who  was  evaluated  as  capable  actually 
accomplishes  the  work  and  does  not 
shift  performance  to  some  unknown 
party.  These  three  situations  are  major 
and  are  the  only  ones  for  which 
permission  must  be  sought,  compared  to 
the  many  situations  requiring 
permission  under  cost-reimbursement 
grants. 

Other  Matters 

Environmental  Review 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  at  24  CFR  part  50,  which 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969.  The  Finding  of  No  Significant 
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Impact  is  available  for  public  inspection 
between  7:30  a.m.  and  5:30  p.m. 
weekdays  in  the  Office  of  the  Rules 
Docket  Clerk,  Office  of  the  General 
Counsel,  Department  of  Housing  and 
Urban  Development,  Room  10276,  451 
Seventh  Street.  S.W..  Washington.  D.C. 
20410. 

Regulatory  Flexibility  Act 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)).  has  reviewed  this  rule  before 
publication  and  by  approving  it  certifies 
that  this  rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  It  pertains 
only  to  the  administration  of  grants  and 
agreements  with  institutions  of  higher 
education,  hospitals,  and  other 
nonprofit  organizations. 

Executive  Order  12612,  Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  this  rule  does  not  have 
"federalism  implications"  because  it 
does  not  have  substantial  direct  effects 
on  the  States  (including  their  political 
subdivisions),  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 

Executive  Order  12606,  The  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606.  the  Family,  has 
determined  that  this  rule  does  not  have 
potential  significant  impact  on  family 
formation,  maintenance,  and  general 
well-being.  It  pertains  only  to  the 
administration  of  grants  and  agreements 
with  institutions  of  higher  education, 
hospitals,  and  other  nonprofit 
organizations. 

Semi-Annual  Agenda  of  Regulations 

This  rule  was  listed  as  item  number 
1384  in  the  Department's  Semiannual 
Agenda  of  Regulations  published  on 
May  8. 1995  (60  FR  23368,  23379)  in 
accordance  with  Executive  Order  12866 
and  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  24  CFR  Part  84 

Accounting.  Colleges  and  universities. 
Grant  programs.  Loan  programs. 
Nonprofit  organizations.  Reporting  and 
recordkeeping  requirements. 

Accordingly,  subpart  E  of  part  84  of 
title  24  of  the  Code  of  Federal 
Regulations  is  adopted  as  final,  without 
change,  as  it  was  published  on 
September  13. 1994.  at  59  FR  47010. 


Dated:  lune  13.  1995. 
Henry  G.  Cisneros, 

Secretary. 

[FR  Doc.  95-14962  Filed  6-19-95;  8:45  ami 
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action:  Final  rule. 


summary:  This  notice  announces  the 
Final  Rule  on  the  Drug  Court  Program 
as  authorized  by  Title  V  of  the  Violent  • 
Crime  Control  and  Law  Enforcement 
Act  of  1994.  The  Rule  gives  general 
guidance  regarding  the  Program  and 
specifically  delineates  the  prohibition 
on  participation  by  violent  offenders. 
Detailed  Program  Guidelines  and 
application  materials  for  the  Fiscal  Year 
1995  Drug  Courts  Program  were  issued 
by  the  Drug  Courts  Program  Office  on 
March  23, 1995.  The  Final  Rule  does  not 
differ  from  the  Proposed  Rule  published 
on  January  26. 1995  (60  FR  5152). 
DATES:  The  Final  Rule  is  effective  June 
20,  1995. 

ADDRESSES:  All  inquiries, 
correspondence,  and  requests  for 
information  should  be  addressed  to  Tim 
Murray.  Acting  Director,  Drug  Courts 
Program  Office,  Office  of  Justice 
Programs.  633  Indiana  Avenue  NW., 
Washington,  DC  20531. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
Department  of  Justice  Response  Center 
at  1-800-^21-6770  or  (202)  307-1480  or 
Tim  Murray.  Acting  Director,  Drug 
Courts  Program  Office,  Office  of  Justice 
Programs  at  (202)  616-5001. 

SUPPLEMENTARY  INFORMATION: 

Overview  of  Title  V— Drug  Courts 

Federal  discretionary  grants  are  made 
available  under  the  Violent  Crime 
Control  and  Law  Enforcement  Act  of 
1994.  Title  V.  Pub.  L.  103-322. 108  Stat. 
1796  (September  13, 1994).  42  U.S.C. 
3796ii-3796ii-8  [hereinafter  the  "Act") 
to  States,  units  of  local  government, 
Indian  tribal  governments,  and  State 
and  local  courts  for  assistance  with  Drug 
Court  Programs.  The  Act  gives  the 
Attorney  General  and  through  statutory 
authority  contained  in  the  Omnibus 
Crime  Control  and  Safe  Streets  Act,  42 


U.S.C.  3711  et  seq..  an  authorized 
designee  (in  this  case  the  Assistant 
Attorney  General  for  the  Office  of 
Justice  Programs),  the  authority  to  make 
grants  to  the  above  mentioned  entities 
for  Drug  Court  Programs  that  involve 
continuing  judicial  supervision  over 
non-violent  offenders  with  substance 
abuse  problems  and  the  integrated 
administration  of  sanctions  and  services 
including:  (1)  Mandatory  periodic 
testing  for  the  use  of  controlled 
substances  or  other  addictive  substances 
during  any  period  of  supervised  release 
or  probation  for  each  participant;  (2) 
substance  abuse  treatment  for  each 
participant:  (3)  diversion,  probation,  or 
other  supervised  release  involving  the 
possibility  of  prosecution,  confinement, 
or  incarceration  based  on 
noncompliance  with  program 
requirements  or  failure  to  show 
satisfactory  progress;  and  (4) 
programmatic,  offender  management, 
and  aftercare  services  such  as  relapse 
prevention,  health  care,  education, 
vocational  training,  job  placement, 
housing  placement,  and  child  care  or 
other  family  support  services  for  each 
participant  requiring  such  services. 

The  Fiscal  Year  1995  Department  of 
Justice  Appropriations  Act.  Pub.  L.  103- 
317.  allocated  $29  million  for  the  Drug 
Court  grant  programs.  Eligibility  of 
applicants  to  receive  grants  will  be 
based  on  requirements  of  the  statute  and 
these  regulations,  as  well  as  assurances 
and  certifications  specified  in  the 
detailed  program  guidelines  and 
application  materials  published  by  the 
Drug  Courts  Program  Office  of  the  Office 
of  Justice  Programs  on  March  23, 1995 
and  available  from  that  Office. 

The  Department  issued  a  Proposed 
Rule  on  January  26, 1995  (60  FR  5152). 
The  Final  Rule  being  published  herein 
is  unchanged  from  the  Proposed  Rule 
and  closely  mirrors  the  authorizing 
statute.  Application  guidelines 
addressing  the  logistics  of  the  Program 
and  its  implementation  were  issued  on 
March  23, 1995.  Copies  of  the  Drug 
Court  Program  Guidelines  are  available 
directly  from  the  DOJ  Response  Center 
or  the  Drug  Courts  Program  Office. 

Discussion  of  Comments 

The  Office  of  Justice  Programs 
received  sixteen  letters  commenting  on 
the  proposed  regulations,  primarily 
from  State  and  local  government 
(including  district  attorneys  and 
criminal  justice  planning  agencies). 
Comments  are  on  file  in  the  Drug  Courts 
Program  Office  and  are  available  for 
review.  All  comments  were  considered 
by  the  Drug  Courts  Program  Office  in 
the  issuance  of  its  Application 
Guidelines  and  in  the  review  of  this 


Final  Rule.  The  Office  of  Justice 
Programs  thanks  all  those  who 
commented  on  this  program. 

Commentators  unanimously  voiced 
their  support  for  the  Department's 
efforts  to  implement  the  Program  and 
offered  positive  suggestions  for  the 
essential  element  of  the  regulation,  the 
exclusion  of  violent  offenders 
definition.  Commentators  also  noted 
concerns  in  other  areas,  including  the 
design  and  type  of  services  provided  in 
programs  for  Drug  Court  participants, 
judicial  supervision,  participation  with 
local  agencies,  defendants'  rights,  and 
available  funding. 

The  majority  of  comments  focused  on 
the  definition  of  the  term  "violent 
offender."  While  all  agreed  that  such 
individuals  should  be  excluded  and  that 
the  definition  worked  toward  achieving 
that  result,  some  were  concerned  with 
its  potential  breadth.  The  Department 
gave  much  consideration  to  this 
particular  definitional  issue  in  draining 
the  Proposed  Rule  and  the  subsequent 
guidelines.  Indeed,  a  careful  survey  of 
the  comments  made  in  preparation  for 
publication  of  the  Final  Rule  provided 
an  opportunity  for  the  Department  to 
revisit  many  of  these  concerns.  Our 
reexamination,  however,  suggested  that 
our  original  approach  is  appropriate  in 
that  it  tracks  the  language  of  the  Act. 

We  appreciate  those  comments 
received  regarding  program  design, 
treatment  availability,  and  services 
provided.  We  emphasized  in  the 
preamble  of  the  Proposed  Rule,  as  we  do 
now,  that  the  Department  will  accept  a 
variety  of  approaches.  Indeed,  rather 
than  prescribing  one  model,  the 
Program  Guidelines  appropriately 
encourage  flexibility  in  developing  local 
Drug  Court  programs.  Localities  are 
encouraged  to  tailor  intervention 
approaches  best  suited  to  address  local 
circumstances.  Within  the  boundaries 
set  by  the  statute,  the  Department  is 
committed  to  maintaining  flexibility  to 
avoid  any  restrictions  on  localities  that 
would  tend  to  limit  development  to  one 
particular  design.  The  design  flexibility 
provided  for  local  Drug  Court  programs, 
similarly,  allows  grantees  to  develop  an 
array  of  services  appropriate  to  the  local 
constituent  population  served,  thereby 
avoiding  the  need  to  specify  a  list  of 
particular  services  as  a  prerequisite  for 
participation. 

We  received  comments  concerning 
the  potential  impact  of  Drug  Court 
programming  on  the  rights  of  individual 
defendants.  Guidelines  require 
participation  by  the  entire  criminal 
justice  system  including  courts, 
prosecutors  and  public  defenders,  to 
ensure  effective  programming  and  that 


the  rights  of  individual  defendants  are 
protected. 

The  issue  of  judicial  supervision 
raised  by  some  commentators  is  a 
central  feature  of  the  program. 
According  to  the  terms  of  the  statute, 
judicial  supervision  must  be  ongoing. 
Therefore,  it  has  been  retained  as  a 
seminal  program  requirement  for  all 
Drug  Court  programming. 

Some  commentators  focused  on  the 
issue  of  the  overall  effectiveness  of  the 
Program  nationally  and  the  role  of 
evaluations  in  that  effort.  Assessments 
and  evaluations  of  Drug  Court  programs 
will  be  carried  out  by  individual 
grantees  in  consultation  with  the 
National  Institute  of  Justice  (NIJ)  and 
other  appropriate  agencies.  It  is  the 
Department's  intention  to  review  data 
provided  by  individual  program 
grantees  nationwide  to  help  evaluate  the 
overall  effectiveness  of  the  Drug  Court 
Program.  NlJ-sponsored  impact  and 
process  evaluations  will  focus  in  more 
depth  on  selected  Drug  Courts  funded 
under  this  Program. 

Administrative  Requirements 

This  regulation  has  been  drafted  and 
reviewed  in  accordance  with  Executive 
Order  12866,  section  1(b).  Principles  of 
Regulation.  This  rule  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866.  section  3(f), 
Regulatory  Planning  and  Review,  and. 
accordingly,  this  rule  has  not  been 
reviewed  by  the  Office  of  Management 
and  Budget. 

The  Assistant  Attorney  General  for 
the  Office  of  Justice  Programs,  in 
accordance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605(b)),  has 
reviewed  this  regulation  and,  by 
approving  it.  certifies  that  this 
regulation  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

List  of  Subjects  in  28  CFR  Part  93 

Grant  programs.  Judicial 
administration. 

For  the  reasons  set  out  in  the 
preamble.  Title  28.  Chapter  1,  of  the 
Code  of  Federal  Regulations  is  amended 
by  adding  a  new  Part  93.  consisting  of 
Subpart  A  as  set  forth  below. 

PART  93— PROVISIONS 
IMPLEMENTING  THE  VIOLENT  CRIME 
CONTROL  AND  LAW  ENFORCEMENT 
ACT  OF  1994 

Subpart  A — Drug  Courts 

Sec. 

93.1  Purpose 

93.2  Statutory  Authority 

93.3  Definitions 

93.4  Grant  Authority 

93.5  Exclusion  of  Violent  Offenders 


Subpart  B — [Reserved] 
Authority:  42  U.S.C.  3796ii-3796ii-8. 

Subpart  A — Drug  Courts 

§93.1    Purpose. 

This  pwrt  sets  forth  requirements  and 
procedures  to  ensure  that  grants  to 
States,  State  courts,  local  courts,  units  of 
local  government,  and  Indian  tribal 
governments,  acting  directly  or  through 
agreements  with  other  public  or  private 
entities,  exclude  violent  offenders  from 
participation  in  programs  authorized 
and  funded  under  this  part. 

§93^    Statutory  authority. 

This  program  is  authorized  under  the 
Violent  Crime  Control  and  Law 
Enforcement  Act  of  1994.  Title  V.  Public 
Law  103-322.  108  Stat.  1796. 
(September  13, 1994),  42  U.S.C.  3796ii- 
3796ii-8. 

§93.3    Definitions. 

(a)  State  has  the  same  meaning  as  set 
forth  in  section  901(a)(2)  of  the 
Omnibus  Crime  Control  and  Safe  Streets 
Act  of  1968.  as  amended. 

(b)  Unit  of  Local  Government  has  the 
same  meaning  as  set  forth  in  section 
901(a)(3)  of  the  Omnibus  Crime  Control 
and  Safe  Streets  Act  of  1968.  as 
amended. 

(c)  Assistant  Attorney  General  means 
the  Assistant  Attorney  General  for  the 
Office  of  Justice  Programs. 

(d)  Violent  offender  means  a  person 
who  either — 

(1)  Is  currently  charged  with  or 
convicted  of  an  offense  during  the 
course  of  which: 

(i)  The  person  carried,  possessed,  or 
used  a  firearm  or  other  dangerous 
weapon;  or 

(ii)  There  occurred  the  use  of  force 
against  the  person  of  another;  or 

(iii)  There  occurred  the  death  of.  or 
serious  bodily  injury  to.  any  person; 
without  regard  to  whether  proof  of  any 
of  the  elements  described  herein  is 
reouired  to  convict;  or 

(2)  Has  previously  been  convicted  of 
a  felony  crime  of  violence  involving  the 
use  or  attempted  use  of  force  against  a 
person  with  the  intent  to  cause  death  or 
serious  bodily  harm. 

§  93.4    Grant  authority. 

(a)  The  Assistant  Attorney  General 
may  make  grants  to  States.  State  courts, 
local  courts,  units  of  local  government, 
and  Indian  tribal  governments,  acting 
directly  or  through  agreements  with 
other  public  or  private  entities,  for 
programs  that  involve: 

(1)  Continuing  judicial  supervision 
over  offenders  with  substance  abuse 
problems  who  are  not  violent  offenders, 
and 
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(2)  The  integrated  administration  of 
other  sanctions  and  services,  which 
shall  include — 

(i)  Mandatory  periodic  testing  for  the 
use  of  controlled  substances  or  other 
addictive  substances  during  any  period 
of  supervised  release  or  probation  for 
each  participant; 

(ii)  Substance  abuse  treatment  for 
each  participant; 

(iii)  Diversion,  probation,  or  other 
supervised  release  involving  the 
possibility  of  prosecution,  confinement, 
or  incarceration  based  on 
noncompliance  with  program 
requirements  or  failure  to  show 
satisfactory  progress;  and 

(iv)  Programmatic,  offender 
management,  and  aftercare  services 
such  as  relapse  prevention,  health  care, 
education,  vocational  training,  job 
placement,  housing  placement,  and 
child  care  or  other  family  support 
services  for  each  participant  who 
requires  such  services. 

(b)  Applications  for  grants  under  this 
program  shall  be  made  at  such  times 
and  in  such  form  as  may  be  specified  in 
guidelines  or  notices  published  by  the 
Assistant  Attorney  General. 
Applications  will  be  evaluated 
according  to  the  statutory  requirements 
of  the  Act  and  the  programmatic  goals 
specified  in  the  applicable  guidelines. 
Grantees  must  comply  with  all  statutory 
and  program  requirements  applicable  to 
grants  under  this  program. 

%  93.5    Exclusion  of  violent  offenders. 

(a)  The  Assistant  Attorney  General 
will  ensure  that  grants  to  States.  State 
courts,  local  courts,  units  of  local 
government,  and  Indian  tribal 
governments,  acting  directly  or  through 
agreements  with  other  public  or  private 
entities,  exclude  violent  offenders  from 
programs  authorized  and  funded  under 
this  part. 

(b)  No  recipient  of  a  grant  made  under 
the  authority  of  this  part  shall  permit  a 
violent  offender  to  participate  in  any 
program  receiving  funding  pursuant  to 
this  part. 

(c)  Applicants  must  certify  as  part  of 
the  application  process  that  violent 
offenders  will  not  participate  in 
programs  authorized  and  funded  under 
this  part.  The  required  certification  shall 
be  in  such  form  and  contain  such 
assurances  as  the  Assistant  Attorney 
General  may  require  to  carry  out  the 
requirements  of  this  part. 

(d)  If  the  Assistant  Attorney  General 
determines  that  one  or  more  violent 
offenders  are  participating  in  a  program 
receiving  funding  under  this  part,  such 
funding  shall  be  promptly  suspended, 
pending  the  termination  of  participation 
by  those  persons  deemed  ineligible  to 


participate  under  the  regulations  in  this 

part. 

fe)  The  Assistant  Attorney  General 
may  carry  out  or  make  arrangements  for 
evaluations  and  request  information 
from  programs  that  receive  support 
under  this  part  to  ensure  that  violent 
offenders  are  excluded  from 
participating  in  programs  hereunder. 

Subpart  B— {Reserved] 

Laurie  Robinson, 

Assistant  Attorney  General.  Office  of  Justice 

Programs. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  80 
[FRL-6222-2] 

Notice  Of  Administrator's  Intent  To 
Permit  Filing  of  Reformulated  Gasoline 
and  Anti-Dumping  Reports  via 
Electronic  Data  Interchange  (EDI); 
Deadline  for  First  Quarter  Batch 
Reports 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Reporting  procedures  and 
extension  of  reporting  deadline. 


SUMMARY:  The  reformulated  gasoline 
(RFG)  and  anti-dumping  regulation 
requires  that  specified  parties  submit 
compliance  reports.  These  reports  are  to 
be  submitted  via  forms  and  procedures 
specified  by  the  Administrator.  Today, 
EPA  is  announcing  its  intent  to  permit 
properly  filed  electronic  reports.  EPA  is 
also  announcing  that  it  is  extending  by 
one  month  the  deadline  for  the  first 
submission  of  quarterly  batch  reporting 
from  May  31,  1995  to  June  30, 1995. 
Thus,  first  quarter  reports  for  1995  only 
must  be  submitted  by  midnight  June  30. 
1995.  This  extension  applies  to  all 
parties  whether  submitting  paper  forms 
or  submitting  electronically. 
EFFECTIVE  DATE:  This  action  is  effective 
on  June  20. 1995. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  questions  about  RFG  reporting, 
contact  Mike  Marmen.  U.S. 
Environmental  Protection  Agency, 
ATTN:  REFGAS.  401  M  Street  SW. 
(6406-J).  Washington,  D.C.  20460,  (202) 
233-9028.  For  technical  assistance  with 
electronic  reports,  contact  Andy  Lowe 
by  calling  either  (202)  233-9027  or  by 
calling  800-395-6222  and  instructing 
the  operator  to  send  a  brief  text  message 
to  PIN  259-0639.  For  questions 
regarding  the  Terms  and  Conditions 


Memorandum,  contact  Anne-Marie 
Cooney  Pastorkovich  at  (202)  233-9013. 
SUPPI.EMENTARY  INFORMATION:  Parties 
who  need  assistance  may  also  contact 
the  EPA  staff  through 
REFGAS@EPAMA1L.EPA.GOV.  A  copy 
of  this  notice  and  copies  of  the  "Terms 
and  Conditions"  memorandum 
described  below  may  be  obtained  from 
Anne-Marie  Cooney  Pastorkovich  or 
from  Angela  Young.  (202)  233-9010,  or 
by  accessing  the  bulletin  board  system 
described  elsewhere  in  this 
SUPPLEMENTARY  INFORMATION  section. 
A  copy  of  this  action  is  available  on 
the  OAQPS  Technology  Transfer 
Network  Bulletin  Board  System 
(TTNBBS).  The  TTNBBS  can  be 
accessed  with  a  dial-in  phone  line  and 
a  high-speed  modem  (PH#  919-541- 
5742).  TTie  parity  of  your  modem  should 
be  set  to  none,  the  data  bits  to  8,  and 
the  stop  bits  to  1.  Either  a  1200,  2400. 
9600  or  14,400  baud  modem  should  be 
used.  When  first  signing  on.  the  user 
will  be  required  to  answer  some  basic 
informational  questions  for  registration 
purposes.  After  completing  the 
registration  process,  proceed  through 
the  following  series  of  menus: 

(M)    OMS 

(K)    Rulemaking  and  Reporting 

(3)    Fuels 

(9)    Reformulated  gasoline 

A  list  of  ZIP  files  will  be  shovm.  all 
of  which  are  related  to  the  reformulated 
gasoline  rulemaking  process.  Today's 
action  will  be  in  the  form  of  a  ZIP  file 
and  can  be  identified  by  the  following 
titles:  EDINOTE.ZIP.  To  download  this 
file,  type  the  instructions  below  and 
transfer  according  to  the  appropriate 
software  on  your  computer: 
<D>ownload.  <P>rotocol.  <E>xamine, 
<N>ew,  <L>ist,  or  <H>elp  Selection  or 
<CR>  to  exit:  D  filename.zip 
You  will  be  given  a  list  of  transfer 
protocols  from  which  you  must  choose 
one  that  matches  with  the  terminal 
software  on  your  owti  computer.  The 
software  should  then  be  opened  and 
directed  to  receive  the  file  using  the 
same  protocol.  Programs  and 
instructions  for  de-archiving 
compressed  files  can  be  found  via 
<S>ystems  Utilities  from  the  top  menu, 
under  <A>rchivers/de-archivers.  Please 
note  that  due  to  differences'between  the 
software  used  to  develop  the  document 
and  the  software  into  which  the 
document  may  be  downloaded,  changes 
in  format,  page  length,  etc.  may  occur. 

L  Introduction 

BFG  and  Anti-Dumping  Program 
Reporting  Requirements,  Generally 

The  primary  purpose  of  the  Federal 
reformulated  gasoline  (RFG)  and  anti- 


dumping program  is  to  improve  air 
quality  in  ozone  non-attainment  areas 
by  reducing  motor  vehicle  emissions  of 
toxic  and  tropospheric,  ozone-forming 
compounds,  as  required  by  §  211(k)  of 
the  Clean  Air  Act  ("the  Act").  Final 
regulations  for  RFG  and  anti-dumping 
were  signed  by  the  Administrator  on 
December  15, 1993  and  were  published 
in  the  Federal  Register  on  February  16, 
1994.'  In  order  to  ensure  that  the 
requirements  of  the  RFG  and  anti- 
dumping program  are  complied  with 
(and  as  a  tool  for  monitoring  such 
compliance),  the  regulations  include,  at 
§§80.75  and  80.105,  reporting 
requirements  for  refiners,  importers,  and 
oxygenate  blenders.  In  addition  to  these 
parties,  independent  labs  must  report 
the  result  of  analyses  of  RFG  and 
reformulated  gasoline  blendstock  for 
downstream  oxygen  blending  (RBOB)  to 
EPA.  Interested  persons  who  require 
further  information  about  the  specific 
reports  to  be  filed  should  refer  to 
§§80.75  and  80.105. 

Reporting  parties  are  required,  under 
§§  80.75  and  80.105.  to  submit  all  RFG 
and  anti-dumping  compliance  reports 
via  forms  and  procedures  specified  by 
the  Administrator.^  EPA  has  developed 
and  provided  scannable  paper  forms 
and  copies  of  these  forms  are  available 
from  the  person(s)  listed  in  FOR  FURTHER 
INFORMATION  CONTACT,  above. 

Purpose  of  Electronic  Filing 

EPA  desires  to  decrease,  to  the  extent 
possible,  the  amount  of  paper  forms 


I  EPA  published  a  direct  final  rulemaking  making 
technical  corrections  to  the  February  16  rule  in  the 
July  20.  1994  Federal  Register.  A  rulemaking 
related  to  renewable  oxygenates  was  published  in 
the  August  2. 1994  Federal  Register.  Shortly  after 
promulgation  of  the  renewable  oxygenates  rule,  the 
American  Petroleum  Institute  (API)  and  National 
Petroleum  Refiners  Association  (NPRA)  brought 
suit  in  the  United  States  Court  of  Appeals  seeking 
review  of  the  Agency's  action.  On  February  16, 
•  1995.  oral  arguments  were  held.  On  April  28. 1995. 
the  Court  granted  API  and  NPRA's  petition  for 
review  and  concluded  that  EPA  lacked  the 
authority  to  promulgate  the  renewable  oxygenate 
rule.  Interested  parties  may  contact  the  person(s) 
listed  in  FOfl  FURTHER  »»0RI«A-n0N  CONTACT  for 
information  about  the  status  of  technical  corrections 
and  the  renewable  oxygenate  rule. 

'On  November  4. 1994.  authority  to  require 
reporting  of  information  and  delivery  of  records 
required  to  be  maintained  under  specified  sections, 
including  §§80.75  and  80.105.  was  delegated  by  the 
Administrator  to  the  Assistant  Administrator  for  Air 
and  Radiation  and  the  Assistant  Administrator  for 
Enforcement  and  Compliance  Assurance.  On 
November  28, 1994.  certain  authorities,  including 
those  related  to  reporting  under  §§80.75  and 
80.105.  were  further  delegated  by  the  Assistant 
Administrator  for  Air  and  Radiation  to  the  Director 
of  the  Office  of  Mobile  Sources. 

On  December  2, 1994.  authority  was  further 
delegated  to  the  Director  of  the  Field  Operations 
and  Support  Division  of  the  Office  of  Mobile 
Sources,  which  is  the  office  responsible  for  day-to- 
day operations  of  the  RFG  and  Anti-Dumping 
reporting  program. 


required  to  be  submitted  under  the  RFG 
and  anti-dumping  program  and  to 
permit  the  submission  of  reports 
electronically.  Electronic  Data 
Interchange  (EDI),  is  the  transmission, 
in  a  standard  syntax,  of  unambiguous 
information  between  computers  of 
independent  organizations  and  has  been 
widely  used  by  the  private/commercial 
sector.  EPA  believes  that  the  electronic 
transmission  and  receipt  of  RFG  and 
anti-dumping  compliance  reports  will 
simplify  the  flow  of  reports  from  the 
reporting  entity  to  EPA  and  will  lessen 
the  need  for  the  reporting  party  and  EPA 
to  "re  key"  data  in  order  to  fit  the  EPA 
paper  form.  By  eliminating  extra  steps 
in  the  reporting  process,  reporting  via 
EDI  will  reduce  the  chance  of  human 
error  and  will  help  ensure  the  accuracy 
of  reports  filed  with  EPA. 

How  the  EDI  Reporting  Program  for  RFG 
and  Anti-Dumping  Will  Work 

The  Administrator  will  accept  RFG 
and  anti-dumping  reports  filed  via  EDI 
in  substitution  for  paper  reports, 
provided  the  reporting  party  signs  and 
abides  by  the  provisions  of  the  "Terms 
and  Conditions  Memorandum  for 
Submission  of  Reformulated  Gasoline 
(RFG)  and  Anti-Dumping  Reports  via 
Electronic  Data  Interchange  (EDI)." 
(This  memorandum,  the  entire  text  of 
which  appears  in  Section  III  below, 
explains  the  responsibilities  of  the 
reporting  party.)  EPA  will  also  provide 
reporting  parties  with  copies  of  the 
technical  guidance  document  titled 
"Reformulated  Gasoline  and  Anti- 
Dumping  Program  Electronic  Data 
Interchange  Technical  Guideline," 
which  includes  detailed  information 
about  hardware/software  requirements, 
the  required  usage  of  data  standards,  the 
value  added  network  (VAN)  service  EPA 
will  use  to  receive  data,  and  system 
description.  (Copies  of  this  guidance, 
will  be  sent  to  reporting  parties  and 
other  interested  parties  and  may  be 
obtained  from  the  TFNBBS  or  by 
contacting  the  person(s)  listed  in  FOR 
FURTHER  INFORMATION  CONTACT.) 

EPA,  and  the  reporting  party  who  has 
signed  the  Terms  and  Conditions 
Memorandum,  may  electronically 
transmit  to  or  receive  from  each  other 
any  of  the  transaction  sets  for  the  RFG 
and  Anti-dumping  program.  EPA  will 
identify  in  the  guidance  document,  a 
Value-Added  Network  (VAN),  which 
provides  a  mailbox  from  which  EPA 
may  send  or  receive  EDI  transmissions. 
As  explained  in  the  Terms  and 
Conditions  Memorandum,  reporting 
parties  may  use.  at  their  own  expense, 
this  "EPA  VAN"  or  may  select  another 
VAN  interconnected  with  the  EPA  VAN. 


EPA  and  the  reporting  party  must 
protect  electronic  data  and  Personal 
Identification  Numbers  (PINs)  from 
unauthorized  access,  alteration,  loss, 
destruction  and/or  disclosure  to  ensure, 
at  a  minimum,  the  same  level  of 
protection  required  for  paper 
documents.  This  protection  must  extend 
beyond  the  transactions  themselves  to 
any  files  or  data  bases  that  contain 
information  conveyed  via  EDI. 

EPA  will  use  a  "dual  PIN"  system.  A 
responsible  corporate  officer  of  the 
reporting  party  will  identify  authorized 
representatives  (i.e..  corporate 
employees  who  are  authorized  to  submit 
RFG  and  anti-dumping  reports)  and  the 
facilities  for  which  such  authorized 
representatives  are  authorized  to  submit 
reports.  A  responsible  corporate  officer 
(see  footnote  3  to  the  Terms  and 
Conditions  Memorandum),  is  the  only 
person  who  will  be  sent  a  company  PIN 
by  EPA.  The  company  PIN  will  be 
mailed  directly  to  the  responsible 
corporate  officer  via  U.S.  Postal  Service 
by  EPA.  The  individual  PIN  (i.e.  the  PIN 
assigned  t^ach  authorized 
representative)  will  be  mailed  directly 
to  such  authorized  representative(s)  via 
U.S.  Postal  Service  by  EPA,  Both  the 
individual  PIN  and  the  company  PIN 
must  appear  on  all  proper  EDI 
submissions.  Each  PIN  will  be  a  four  (4) 
character  alpha-numeric  code.  EPA  does 
not  intend  to  routinely  change  PINs.  but 
will  do  so  at  the  written  request,  on 
company  letterhead,  of  a  responsible 
corporate  officer  of  the  reporting  party. 
The  reporting  party  is  responsible  for 
notifying  EPA  if  it  has  reason  to  believe 
the  security  of  any  PIN(s)  has  been 
compromised  and  must  request  a 
change.  The  reporting  party  is  also 
responsible  for  notifying  EPA  in  writing 
and  on  company  letterhead  of 
termination  of  employment  of  any 
authorized  representative.  EPA  will 
cancel  such  authorized  representative's 
individual  PIN  within  fourteen  (14) 
business  days  of  receiving  such  notice. 
The  reporting  party  is  responsible  for 
notifying  EPA  (in  writing  on  company 
letterhead  and  signed  by  a  responsible 
corporate  officer)  of  any  new 
employee(s)  who  will  act  as  authorized 
representative(s).  EPA  will  promptly 
issue  such  authorized  representative(s) 
individual  PIN(s)  via  U.S.  Postal 
Service.  If  EPA  has  reason  to  believe 
that  PIN  security  has  been 
compromised,  it  may  initiate  PIN 
changes. 

EPA  will  consider  an  electronically 
filed  report  received  when  it  is 
accessible  to  the  receiver  (i.e.  EPA)  at  its 
receipt  computer.  No  document  shall 
satisfy  any  reporting  requirement  until 
it  is  received.  Upon  receipt  of  any 
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report.  EPA  will  promptly  (i.e.  within 
five  [5]  business  days)  and  properly 
submit  a  functional  acknowledgement 
in  retum.  The  functional 
acknowledgement  will  constitute 
conclusive  evidence  that  a  repxjrt  has 
been  properly  received  by  EPA.  If  a 
functional  acknowledgement  is  not 
received  in  retum  for  a  document,  then 
the  reporting  party  initially  transmitting 
the  document  shall  be  responsible  for 
re-sending  the  document. 

EPA  and  the  reporting  party  are 
responsible  for  keeping  archives  of 
documents  sent  and  received,  including 
a  complete  record  of  the  data 
interchanged,  representing  the  messages 
between  the  parties  and  their  dates  and 
times  (i.e.,  the  data  or  transaction  log). 
Such  data  or  transaction  log  shall  be 
maintained  for  a  period  of  not  less  than 
five  (5)  years.  The  reporting  party  agrees 
to  retransmit  any  document  within  five 
(5)  days  of  receiving  a  re-transmission 
request  by  EPA.  Likewise.  EPA  will  re- 
send  any  transmission  originated  by 
EPA  at  the  reporting  party's  request. 

EPA  considers  that  electronic  reports 
which  are  filed  consistent  witmhe 
procedures  outlined  in  this  notice,  the 
Terms  and  Conditions  Memorandum, 
and  the  technical  guidance  document 
fulfill  the  requirements  of  §§  80.75(n) 
and  80.105.  pertaining  to  form  and 
signature  requirements  for  reports. 
Specifically.  §80.75(n)(l).  pertaining  to 
RFC  reporting,  and  §  80.105(d)(1). 
pertaining  to  anti-dumping  reporting, 
require  that  reports  be  submitted  on 
forms  and  following  procedures 
specified  by  EPA.  Reports  must  be 
signed  and  certified  as  correct  by  the 
owner  or  a  responsible  corporate  officer 
of  the  reporting  party.  See  §  80.75(n)(2) 
[pertaining  to  RFC  reporting]  and 
§  80.105(d)(3)  (pertaining  to  anti- 
dumping reporting).  EPA  will  consider 
a  properly  filed  RFC  or  anti-dumping 
report  (i.e..  a  report  filed  in  a  manner 
consistent  with  the  requirement  of  this 
notice,  the  Terms  and  Conditions 
Memorandum,  and  the  technical 
guidance  dociunent)  to  meet  the 
requirements  of  §§  80.75(n)  and 
80.105(d).  A  report  will  be  considered  to 
be  signed  and  certified  as  correct  by  the 
owner  or  responsible  corporate  officer  of 
the  reporting  party  if  and  only  if  both 
the  corporate  and  individual  PINs  are 
included  in  the  report  itself.  Both  PINs 
must  be  included  in  each  and  every 
report  and  use  of  the  PINs  constitutes 
certification  of  correctness  within  the 
meaning  of  §§  80.75(n)(2)  and 
80.105(d)(3)  for  that  report.  Based  on 
current  technology,  EPA  beUeves  that  a 
dual-PIN  certification  system  is  the  best 
available  electronic  means  to  meet  the 
reporting  requirements  of  §§  80.75(n) 


and  (2)  and  80.105  (d)  (1)  and  (3).  It  is 
the  responsibility  of  the  reporting  party 
to  institute  and  maintain  security 
measures  to  protect  PINs  from 
unauthorized  use  and  to  notify  EPA  in 
the  event  issuance  of  a  new  PIN 
becomes  necessary.  As  discussed  above, 
EPA  may  also  initiate  a  change  in  PINs. 
Circumstances,  both  foreseeable  and 
imforeseeable,  may  prevent  a  reporting 
party  from  conducting  EDL 
Nevertheless,  no  reporting  party  will  be 
excused  from  the  requirement  to  file 
RFC  and  Anti-Dumping  reports  with  the 
Agency  by  the  appropriate  regulatory 
deadline.  If  a  party  is  unable  to 
electronically  file  a  required  report  by 
such  deadline,  it  must  submit  a  paper 
report  on  forms  provided  by  EPA. 

n.  Text  of  Terms  and  Conditions 
Memorandum 

Tenns  and  Conditions  Memorandum  for 
Submission  of  Reformulated  Gasoline  (RFC) 
and  Anti-Dumping  Reports  via  Electronic 
Data  Interchange  (EDI) 
I.  Introduction 

A.  EDI,  Defined 

Electronic  Data  Interchange  (EDI)  is  the 
transmission,  in  a  standard  syntax,  of 
unambiguous  information  between 
computers  of  independent  organizations. 

B.  Acceptance  of  Electronically  Submitted 
Reports  in  Lieu  of  Paper  Documents. 
Generally 

Under  the  reporting  provisions  for  the 
reformulated  gasoline  (RFG)  and  anti- 
dumping program  at  40  CFR  80.75(n)  and 
80.105(d),  reports  shall  be  "submitted  on 
forms  and  following  procedures  specified  by 
the  Administrator"  by  a  specified  date  and 
shall  be  signed  and  certified  as  correct  by 
either  the  owner  or  a  responsible  corporate 
officer '  of  the  reporting  entity. 

EPA  has  announced  its  intent  to  permit 
RFG  and  anti-dumping  reporting  via  EDI  (as 
substitution  for  paper  reports)  in  the  Federal 
Register  notice  and  will  accept  such 
electronically  filed  rejxjrts  provided  the 
reporting  party  signs  and  abides  by  the 
provisions  of  the  "Terms  and  Conditions 
Memorandum  for  Submission  of 
Reformulated  Gasoline  (RFG)  and  Anti- 
Dumping  Reports  via  Electronic  Data 
Interchange  (EDI)"  (hereafter  referred  to  as 
the  "Terms  and  Conditions  Memorandum" 
or  simply  as  "this  memorandum").  The 
Federal  Register  notice  is  part  and  parcel  to 
this  Memorandum  and  is  incorporated  herein 
by  reference. 

The  technical  requirements  are  contained 
in  "Reformulated  Gasoline  and  Anti- 
Dumping  Program  Electronic  Data 
Interchange  Technical  Guideline,"  (hereafter 


'  The  term  "responsible  corporate  officer"  as  used 
here,  means  an  officer  of  the  corporation  as  defined 
by  the  incorporation  laws  of  the  state  in  which  the 
corporation  is  incorporated  or  a  representative  of 
the  corporation  who  has  been  delegated  the 
authority  in  writing  to  certify  RFG  and  Anti- 
dumping reports  by  such  a  responsible  corporate 
officer. 


referred  to  as  the  "technical  guidance 
document")  which  is  part  and  parcel  to  this 
memorandum  and  is  incorporated  herein  by 
reference.  (This  memorandum,  the  Federal 
Register  notice,  and  the  technical  guidance 
are  sometimes  collectively  referred  to  as  "the 
agreement.") 

From  time  to  time  and  due  to  technological 
change  or  technical  necessity,  EPA  may 
update  the  technical  guidance  docviment. 
EPA  will  provide  reasonable  notice  df  any 
such  changes  to  the  reporting  party. 

C.  Standards  for  Documents 

The  repwrUng  party  who  has  signed  the 
Terms  and  Conditions  Memorandum  may 
electronically  transmit  to  EPA  any  of  the 
transaction  sets  for  RFG  and  the  anti- 
dumping program.  These  transaction  sets  are 
identifiwi  in  5ie  technical  guidance 
document.  The  reporting  party  must  use  only 
those  transaction  sets  approved  for  general 
use  by  the  American  National  Standards 
Institute  (ANSI)  Accredited  Standards 
Committee  (ASC)  X.12. 

D.  System  Requirements 

Reporting  parties  who  wish  to  submit 
reports  via  EDI  are  responsible  for 
maintaining  the  equipment,  software, 
services,  and  testing  necessary  to  effectively 
and  reliably  transmit  and  receive  documents. 
The  reporting  party  may  use  the  EPA  VAN 
or  a  VAN  interconnected  with  the  EPA  VAN. 
The  current  EPA  VAN  is  identified  in  the 
technical  guidance. 

E.  Security  Procedures 

EPA  and  the  reporting  party  must  protect 
electronic  data  and  Personal  Identification 
Numbers  (PINs)  from  unauthorized  access, 
alteration,  loss,  destruction  and/or  disclosure 
to  ensure,  at  a  minimum,  the  same  level  of 
protection  required  for  paper  documents. 
This  protection  must  extend  beyond  the 
transactions  themselves  to  any  files  or  data 
bases  that  contain  information  conveyed  via 
EDI. 

In  order  to  reasonably  protect 
electronically  submitted  reports,  EPA  will 
maintain  security  procedures  to  protect  data 
and  messages  against  the  risk  of 
unauthorized  access,  alteration,  loss  or 
destruction.  All  information  claimed  by  the 
reporting  party  as  "confidential  business 
information"  party  will  be  subject  to 
additional  safeguards  and  procedures 
consistent  with  40  CFR  Part  2  and  with 
established  Agency  procedures  for  protection 
of  such  information.  It  is  the  responsibility  of 
a  responsible  corporate  officer  of  the 
reporting  party  to  provide,  in  writing  and  on 
company  letterhead,  a  list  of  those  authorized 
representatives  to  receive  individual  PINs 
and  to  identify  a  responsible  corporate  officer 
to  receive  the  company  PIN.  EPA  will  only 
issue  PINs  to  the  responsible  corporate 
officer  and  such  properly  designated 
authorized  representatives.  It  is  the 
responsibility  of  a  responsible  corporate 
officer  of  the  reporting  party  to  notify  EPA  in 
writing  and  on  company  letterhead  of  any 
changes  which  necessitate  changes, 
deletions,  or  issuance  of  laj  new  individual 
or  company  PINIs).  The  reporting  party 
agrees  to  use  all  reasonable  efforts  to 
maintain  the  confidentiality  of  PINs. 
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F.  Failure  to  Conduct  EDI 

Circumstances  may  arise  which  render  the 
refKJrting  party  unable  to  submit  RFG  and 
anti-dumping  reports  via  EDI.  Such 
circumstances  may  include,  but  are  not 
limited  to,  so-called  "acts  of  God." 

Nothing  herein  is  intended  to  relieve  the 
reporting  party  of  the  obligation  to  file  a 
timely  report.  If  a  report  cannot  be  filed  in 
a  timely  manner  via  EDI,  then  the  reporting 
party  must  submit  a  pap>er  document  as 
required  by  40  CFR  80.75  and  80.105. 

n.  Subject 

Resftonsible  corporate  officer: 

Reporting  party: 

(Company  name  as  registered  with  EPA) 

EPA  RFG  Company  Registration  number 

Corporate  Address: 
(as  registered  with  EPA) 


(List  of  facilities  who  will  ref>ort  via  EDI  to 
be  included  in  Part  V,  below.) 

ni.  Terms  and  Conditions 

The  reporting  party  who  has  signed  this 
Terms  and  Conditions  Memorandum  to 
submit  reports  via  EDI,  agrees  to  use  only 
those  transaction  sets  approved  for  general 
use  by  the  American  National  Standards 
Institute  ("ANSI")  Accredited  Standards 
Committee  ("ASC")  X.12  and  in  accordance 
with  the  requirements  of  the  technical 
guidance  and  the  Federal  Register  notice. 
The  reporting  jjarty  further  agrees: 

(a)  That  both  company  and  individual  PINs 
shall  be  included  on  each  and  every  report 
submitted  and  that  such  inclusion  of  the 
PINs  constitutes  the  signature  and 
certification  that  the  report  is  correct  within 
the  meaning  of  40  CFR  80.75(n)(2)  and 
80.105(d)(3)  for  that  report  and  constitutes  a 
"signed  document"  within  the  meaning  of 
this  Memorandum. 

(b)  That  electronically  submitted  RFG 
reports  (i.e.,  RFG  reports  submitted  via  EDI) 
are  equivalent  to,  and  in  substitution  for, 
paper  documents  and  that  any  document 
prop>erly  transmitted  pursuant  to  this 
Memorandum,  the  technical  guidance,  and 
the  Federal  Register  notice,  shall  be 
considered  to  be  a  "writing"  or  "in  writing," 
and  any  such  document  when  containing,  or 
to  which  there  is  affixed,  a  signature  ("signed 
documents")  shall  be  deemed  for  all 
purposes  to  have  been  "signed"  and  to 
constitute  an  "onginal"  when  printed  from 
electronic  files  or  records  established  and 
maintained  in  the  normal  course  of  business. 

(c)  Not  to  contest  the  validity  or 
enforceability  of  signed  documents  under  the 
provisions  of  any  applicable  law  relating  to 
whether  certain  agreements  are  to  be  in 
writing  or  signed  by  the  party  to  be  bound 
thereby.  Signed  documents,  if  introduced 
into  evidence  on  paper  in  any  judicial, 
arbitration,  mediation  or  administrative 
proceedings,  will  be  admissible  as  between 
the  pmrties  to  the  same  extent  and  under  the 
same  conditions  as  other  business  records 


originated  and  maintained  in  documentary 
form.  Neither  party  shall  contest  the 
admissibility  of  copies  of  signed  documents 
under  either  the  business  records  exception 
to  the  hearsay  rule  or  the  best  evidence  rule 
on  the  basis  thai  the  signed  documents  were 
not  originated  or  maintained  in  doomientary 
form. 

(d)  To  provide  and  maintain  the 
equipment,  software,  services,  and  testing 
necessary  to  effectively  and  reliably  transmit 
and  receive  documents  and  to  accept 
responsibility  for  interfacing  the  EDI 
application  to  the  EDI  system  and  be 
responsible  for  all  problems  at  the 
application  level,  including,  but  not  limited 
to,  wrong  or  missing  fields  or  wrong  data  in 
fields. 

(e)  To  safeguard  electronic  data  frxtm 
tampering  and  unauthorized  disclosure  to 
ensure,  at  a  minimum,  the  same  level  of 
protection  required  for  paper  documents. 

(f)  To  safeguard  Personal  Identification 
Numbers  (PINs)  and  to  notify  EPA  of  any  loss 
of  or  compromising  of  a  PIN  ^  and  to  treat  all 
individuaj  PDMs  as  non-transferrable.  EPA 
will  issue  no  PINs  without  the  written 
request  of  a  responsible  corporate  officer  on 
letterhead,  consistent  with  the  requirements 
of  Paragraph  V,  below. 

(g)  That  no  document  will  be  considered  to 
have  been  received  by  EPA  until  it  is 
accessible  to  EPA  at  its  receipt  computer.  No 
document  shall  be  of  any  legal  effect  until  it 
is  received.  Upon  receipt  of  any  repHDrt.  EPA 
will  promptly  (i.e.,  within  five  [5]  business 
days)  and  properly  submit  a  functional 
acknowledgement  in  retum.  The  functional 
acknowledgement  will  constitute  conclusive 
evidence  that  a  report  has  been  properly 
received  by  EPA.  If  a  functional 
acknowledgement  is  not  received  in  retum 
for  a  document  transmitted  to  EPA,  then  the 
reporting  party  who  transmitted  the 
document  shall  be  responsible  for  re-sending 
the  document. 

(h)  To  retransmit  any  document  for  which 
a  functional  acknowledgement  was  not 
received.  Such  re-transmission  is  to  occur 
within  five  (5)  days  of  request  by  EPA. 

(i)  To  maintain  records  and  archives  of 
documents  sent  and  received  for  not  less 
than  five  (5)  years.'  Such  archives  must 
include  a  complete  record  of  the  data 
interchanged  representing  the  messages 
between  the  parties  (i.e.,  the  transaction  or 
data  log). 

(j)  To  promptly  notify  EPA  of  any  inability 
to  properly  conduct  EDI  *  and  to  file  paper 
reports  on  forms  provided  by  EPA  or  under 
circumstances  where  an  electronic  report 
cannot  be  filed  by  the  applicable  regulatory 
deadline. 

(k)  To  notify  EPA,  in  writing,  of  any 
information  for  which  the  party  claims 
business  confidentiality.^ 


2  EPA  will  promptly  issue  within  fourteen  (14) 
business  days  a  new  PIN  upon  request  of  the 
regulated  party. 

'  Examples  of  documents  sent  and  received 
include  all  outgoing  transmissions  and  incoming 
functional  acknowledgements. 

'Notification  does  not  relieve  the  party  of  any 
reporting  requirements  under  the  RFC  regulation. 

'EPA  recognizes  that  information  required  to  be 
submitted  under  "Table  2"  or  "the  detail  area"  of 


IV.  Acceptance  and  Duration  of  Agreement 

This  Memorandum  and  the  Federal 
Register  notice  and  the  technical  guidance 
constitute  the  complete  agreement  of  the 
parties  relating  to  the  matters  specified  in 
this  agreement  and  supersede  all  prior 
representations  or  agreements,  whether  oral 
or  written,  with  respect  to  such  matters.  No 
oral  modification  or  waiver  of  any  of  the 
provisions  of  this  agreement  shall  be  binding 
on  either  party.  As  the  parties  develop 
additional  capabilities  respecting  EDI, 
additional  addenda  may  be  added  to  this 
agreement.  Each  addendum  shall  be  signed 
and  dated  by  both  the  reporting  party  and 
EPA.  The  date  of  the  last  signature  shall  be 
the  effective  data,  and  each  addendum  shall 
be  appended  to  this  agreement.  This 
agreement  is  for  the  benefit  of,  and  shall  be 
binding  upon,  the  reporting  party  and  its 
respective  successors  and  assigns. 

Acceptance  by  the  repwrting  pwrty  of  this 
Terms  and  Conditions  Memorandum  is  upon 
retum  of  the  original  agreement,  signed  by  a 
responsible  corporate  officer,  to  the  Director, 
Field  Opterations  and  Suppx>rt  Division 
(6406)).  Environmental  Protection  Agency, 
401  M  Street  SW.,  Washington.  DC  20460. 

This  Terms  and  Conditions  memorandum 
is  effective  up>on  the  date  indicated  in 
Section  VII,  below.  The  agreement  shall 
remain  in  effect  until  terminated  by  either 
the  reporting  party  or  EPA.  Termination  shall 
require  30  days  written  notice,  spjecifying  the 
effective  date  of  the  termination.  If  the 
reporting  party  wishes  to  terminate  this 
agreement,  written  notice  shall  be  sent  to  the 
Director,  Field  Operations  and  Supp>ort 
Division,  at  the  above  listed  address.  Such 
vsrritten  notice  shall  be  on  comptany 
letterhead  and  signed  by  a  responsible 
corporate  officer. 

Any  termination  shall  not  affect  the 
resp)ective  obligations  or  rights  of  the  parties 
arising  under  this  Memorandum  or  the 
Federal  Register  notice  and  technical 
guidance  document,  which  are  ptart  and 
parcel  to  this  Memorandum.  Termination  of 
this  agreement  shall  not  affect  any  action 
required  to  complete  or  implement  Messages 
which  are  sent  prior  to  such  termination. 
Emergency  temporary  termination  of 
computer  connections  may  be  made  to 
protect  data  from  illegal  access  or  other 
incidental  damage. 

V.  List  of  Reporting  Facilities  and  Authorized 
Representatives  to  Receive  Individual  PINs 

The  responsible  corporate  officer  agrees  to 
submit  in  writing,  on  company  letterhead,  a 
list  of  "Authorized  Representatives"  to 
submit  reformulated  gasoline  and  anti- 
dumping reports  and  the  facilities  for  which 
these  representatives  are  authorized  to 
reports.  Such  list  shall  include  appropriate 
company  and  facility  identification 
nurober(s)  (issued  by  EPA),  as  well  as  the 
address,  phone  number,  and  title  of  each 


the  transaction  sets  may  be  claimed  as  business 
confidential  by  the  reporting  party.  For  reports  due 
for  calendar  year  1995,  the  party  may  claim 
confidentiality  for  the  information  contained  in 
"Table  2"  or  "the  detail  area"  by  initialing  the 
clause  in  Section  VI.  Beginning  vtrith  the  report  due 
May  31, 1996,  the  party  must  claim  confidentiality 
with  respect  to  each  EDI  submission. 
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authorized  representative.  All  requests  for 
changes  or  deletions  of  company  or 
individual  PINs  or  changes  in  authorized 
representatives  must  be  submitted  in  writing, 
on  company  letterhead,  and  signed  by  a 
responsible  corpwrate  officer. 

VI.  Confidential  Business  Information 
Some  information  required  to  be  submitted 

under  "Table  2"  or  "the  detail  area"  of  the 
transaction  sets,  as  identified  in  the  technical 
guidance  may  be  claimed  as  business 
confidential  by  the  reporting  party.  The 
responsible  corporate  officer  representing  the 
reporting  party  may  claim  confidentiality  as 
to  "Table  2"  or  "detail  area"  information  for 
those  reports  required  to  be  filed  for  calendar 
year  1995  by  initialing  this  clause.  A 
reporting  party  may  also  notify  EPA  of  a 
claim  of  confidentiality  in  a  separate  writing 
addressed  to  the  Director,  Field  Operations 
and  Support  Division,  401  M  Street.  SW. 
(6406-J),  Washington.  DC  20460.  Beginning 
with  the  report  due  on  May  31. 1996.  parties 
will  be  able  to  claim  business  confidentiality 
through  the  electronic  reporting  format.  The 
reporting  party  will  receive  timely  notice  of 
such  procedures,  which  will  be  included  in 
an  update  to  the  technical  guidance 
document 

Initials  of  Responsible  Corporate  Officer 

VII.  Acceptance 

The  terms  and  conditions  set  forth  above 
are  hereby  accepted  and  agreed  to  by  the 
Reporting  Party.  Upon  receipt  of  this 
properly  signed  Terms  and  Conditions 
Memorandum  and  the  list  of  reporting 
facilities  and  authorized  representatives,  EPA 
will  issue  PINs  and  accept  electronic  reports 
from  the  Reporting  Party. 

Signature  of  Responsible  Corporate  Officer 

Printed/Typed  Name  of  Responsible 
Corporate  Officer 

Company  Name 

Date 

The  statutory  authority  for  today's 
notice  is  granted  to  EPA  by  §§  211(c) 
and  (k)  and  §  301(a)  of  the  Clean  Air  Act 
as  amended,  42  U.S.C.  7545(c)  and  (k) 
and  7601(a). 

Dated:  June  8,  1995. 
Mary  D.  Nichols. 

Assistant  Administrator  for  Air  and 

Radiation. 

[FR  Doc.  95-14799  Filed  6-19-95:  8:45  am] 

BILUNQ  CODE  6SeO-60-P 


40  CFR  Part  272 
[FRL-6188-7] 

Hazardous  Waste  Management 
Program:  Incorporation  by  Reference 
of  Approved  State  Hazardous  Waste 
Program  for  Arkansas 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Immediate  final  rule. 

SUMMARY:  Under  the  Resource 
Conservation  and  Recovery  Act  of  1976, 
as  amended  (RCRA).  the  United  States 
Environmental  Protection  Agency  (EPA) 
may  grant  Final  Authorization  to  States 
to  operate  their  hazardous  waste 
management  programs  in  lieu  of  the 
Federal  program.  EPA  uses  part  272  of 
Title  40  Code  of  Federal  Regulations 
(CFR)  to  provide  notice  of  the 
authorization  status  of  State  programs, 
and  to  incorporate  by  reference  those 
provisions  of  the  State  statutes  and 
regulations  that  EPA  will  enforce  under 
RCRA  Section  3008.  Thus.  EPA  intends 
to  codify  the  Arkansas  authorized  State 
program  in  40  CFR  Part  272.  The 
purpose  of  this  action  is  to  incorporate 
by  reference  EPA's  approval  of  recent 
revisions  to  Arkansas'  program. 
DATES:  This  document  will  be  effective 
on  August  21, 1995  unless  EPA 
publishes  a  prior  Federal  Register 
action  withdrawing  this  immediate  final 
rule.  All  comments  on  this  action  must 
be  received  by  the  close  of  business  on 
July  20, 1995.  The  incorporation  by 
reference  of  certain  Arkansas  statutes 
and  regulations  was  approved  by  the 
Director  of  the  Federal  Register  as  of 
August  21, 1995  in  accordance  with  5 
U.S.C.  552(a)  and  1  CFR  part  51. 
ADDRESSES:  Written  comments  should 
be  sent  to  Alima  Patterson,  Region  6 
AR-NM  Authorization  Coordinator, 
Grants  and  Authorization  Section  (6H- 
HS),  RCRA  Programs  Branch,  U.S.  EPA 
Region  6,  First  Interstate  Bank  Tower  at 
Fountain  Place.  1445  Ross  Avenue, 
Suite  1200.  Dallas.  TX  75202.  Phone  #: 
214-665-8533. 

FOR  FURTHER  INFORMATION  CONTACT: 
Alima  Patterson,  Region  6  AR-NM 
Authorization  Coordinator.  Grants  and 
Authorization  Section  (6H-HS).  RCRA 
Programs  Branch.  U.S.  EPA  Region  6. 
First  Interstate  Bank  Tower  at  Fountain 
Place,  1445  Ross  Avenue,  Suite  1200. 
Dallas.  TX  75202.  Phone  #:  214-665- 
8533. 

SUPPLEMENTARY  INFORMATION: 

Background 

Section  3006  of  the  Resource 
Conservation  and  Recovery  Act  of  1976, 
as  amended  (RCRA).  42  U.S.C.  6926  et 


seq.,  allows  the  U.S.  Environmental 
Protection  Agency  (EPA)  to  authorize 
State  hazardous  waste  programs  to 
operate  in  the  State  in  lieu  of  the 
Federal  hazardous  waste  program.  The 
purpose  of  today's  Federal  Register 
document  is  to  incorporate  by  reference 
EPA's  approval  of  recent  revisions  to 
Arkansas'  program. 

Effective  December  13, 1993  (see  58 
FR  52674).  EPA  incorporated  by 
reference  Arkansas'  then  authorized 
hazardous  waste  program.  Effective 
December  21. 1994  (see  59  FR  51115). 
EPA  granted  authorization  to  Arkansas 
for  additional  program  revisions.  In  this 
document.  EPA  is  incorporating  the 
currently  authorized  State  hazardous 
waste  program  in  Arkansas. 

EPA  provides  both  notice  of  its 

approval  of  State  programs  in  40  CFR 
part  272  and  incorporates  by  reference 
therein  the  State  statutes  and 
regulations  that  EPA  will  enforce  under 
section  3008  of  RCRA.  This  effort  will 
provide  clearer  notice  to  the  public  of 
the  scope  of  the  authorized  program  in 
Arkansas.  Such  notice  is  particularly 
important  in  light  of  the  Hazardous  and 
Solid  Waste  Act  Amendments  of  1984 
(HSWA).  Public  Uw  98-616.  Revisions 
to  State  hazardous  waste  programs  are 
necessary  when  Federal  statutory  or 
regulatory  authority  is  modified. 
Because  HSWA  extensively  amended 
RCRA,  State  programs  must  be  modified 
to  reflect  those  amendments.  By 
incorporating  by  reference  the 
authorized  Arkansas  program  and  by 
amending  the  Code  of  Federal 
Regulations  whenever  a  new  or  different 
set  of  requirements  is  authorized  in 
Arkansas,  the  status  of  Federally 
approved  requirements  of  the  Arkansas 
program  will  be  readily  discernible. 

The  Agency  will  orUy  enforce  those 
provisions  of  the  Arkansas  hazardous 
waste  management  program  for  which 
authorization  approval  has  been  granted 
by  EPA.  This  document  incorporates  by 
reference  provisions  of  State  hazardous 
waste  statutes  and  regulations  and 
clarifies  which  of  these  provisions  are 
included  in  the  authorized  and 
Federally  enforceable  program. 
Concerning  HSWA.  some  State 
requirements  may  be  similar  to  HSWA 
requirements  that  are  in  effect  under 
Federal  statutory  authority  in  that  State. 
However,  a  State's  HSWA-type 
requirements  are  not  authorized  and 
will  not  be  codified  into  the  CFR  imtil 
the  Regional  Administrator  publishes 
his  final  decision  to  authorize  the  State 
for  specific  HSWA  requirements.  Until 
such  time.  EPA  will  enforce  the  HSWA 
requirements  and  not  the  State 
analogues. 
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Arkansas  Authorized  Hazardous  Waste 
Program 

EPA  is  incorporating  by  reference  the 
Arkansas  authorized  hazardous  waste 
program  in  subpart  E  of  40  CFR  part 
272.  The  State  statutes  and  regulations 
are  incorporated  by  reference  at 
§  272.201(b)(1)  and  the  Memorandum  of 
Agreement,  the  Attorney  General's 
Statement  and  the  Program  Description 
are  referenced  at  §  272.201  (b)(5).  (b)(6) 
and  (b)(7).  respectively. 

The  Agency  retains  the  authority 
under  Sections  3007,  3008.  3013  and 
7003  of  RCRA  to  undertake  enforcement 
actions  in  authorized  States.  With 
respect  to  such  an  enforcement  action, 
the  Agency  will  rely  on  Federal 
sanctions.  Federal  inspection 
authorities,  and  the  Federal 
Administrative  Procedure  Act  rather 
than  the  authorized  State  analogues  to 
these  requirements.  Therefore,  the 
Agency  does  not  intend  to  incorporate 
by  reference  for  purposes  of 
enforcement  such  particular,  authorized 
Arkansas  enforcement  authorities. 
Section  272.201(b)(2)  of  40  CFR  lists 
those  authorized  Arkansas  authorities 
that  are  part  of  the  authorized  program 
but  are  not  incorporated  by  reference. 

The  public  also  needs  to  be  aware  that 
some  provisions  of  the  State's  hazardous 
waste  management  program  are  not  part 
of  the  Federally  authorized  State 
program.  These  non-authorized 
provisions  include: 

(1)  Provisions  that  are  not  part  of  the 
RCRA  Subtitle  C  program  because  they 
are  "broader  in  scope"  than  RCRA 
Subtitle  C  (see  40  CFR  271. l(i));  and 

(2)  Federal  rules  for  which  Arkansas 
is  not  authorized,  but  which  have  been 
incorporated  into  the  State  regulations 
because  of  the  way  the  State  adopted 
Federal  regulations  by  reference. 

State  provisions  which  are  "broader 
in  scope"  than  the  Federal  program  are 
not  incorporated  by  reference  for 
purposes  of  enforcement  in  40  CFR  part 
272.  Section  272.201(b)(3)  of  40  CFR 
lists  for  reference  and  clarity  the 
Arkansas  statutory  and  regulatory 
provisions  which  are  "broader  in  scope" 
than  the  Federal  program  and  which  are 
not,  therefore,  part  of  the  authorized 
program  being  incorporated  by 
reference.  "Broader  in  scope" 
provisions  will  not  be  enforced  by  EPA; 
the  State,  however,  will  continue  to 
enforce  such  provisions. 

Arkansas  has  adopted  but  is  not 
authorized  for  the  September  1,  1988 
(53  FR  33938)  and  the  July  1,  1991  (see 
56  FR  30200)  amendments  to  Parts  264 
and  265  addressing  liability 
requirements.  Thus,  the  portions  of  the 
Arkansas  Hazardous  Waste  Management 


code,  chapter  2.  sections  3a(5)  and  3a(6) 
incorporating  the  September  1. 1988 
and  the  July  1.  1991  amendments  are 
not  part  of  the  State's  authorized 
program  and  are  not  part  of  the 
incorporation  by  reference  addressed  by 
today's  Federal  Register  document. 

Since  EPA  cannot  enforce  a  State's 
requirements  which  have  not  been 
reviewed  and  approved  according  to  the 
Agency's  authorization  standards,  it  is 
important  that  EPA  clarify  any 
limitations  on  the  scope  of  a  State's 
approved  hazardous  waste  program. 
Thus,  in  those  instances  where  a  State's 
method  of  adopting  Federal  law  by 
reference  has  the  effect  of  including 
unauthorized  requirements,  EPA  will 
provide  this  clarification  by:  (1) 
Incorporating  by  reference  the  relevant 
State  legal  authorities  according  to  the 
requirements  of  the  Office  of  Federal 
Register;  and  (2)  subsequently 
identifying  in  272.201(b)(4)  any 
requirements  which  while  adopted  and 
incorporated  by  reference,  are  not 
authorized  by  EPA,  and  therefore  are 
not  Federally  enforceable.  Thus, 
notwithstanding  the  language  in  the 
Arkansas  hazardous  waste  regulations    ^ 
incorporated  by  reference  at 
272.201(b)(1),  EPA  would  only  enforce 
the  State  provisions  that  are  actually 
authorized  by  EPA.  With  respect  to 
HSWA  requirements  for  which  the  State 
has  not  yet  been  authorized,  EPA  will 
continue  to  enforce  the  Federal  HSWA 
standards  until  the  State  receives 
specific  HSWA  authorization  from  EPA. 

HSWA  Provisions 

As  noted  above,  the  Agency  is  not 
amending  part  272  to  include  HSWA 
requirements  and  prohibitions  that  are 
immediately  effective  in  Arkansas  and 
other  States.  Section  3006(g)  of  RCRA 
provides  that  any  requirement  or 
prohibition  of  HSWA  (including 
implementing  regulations)  takes  effect 
in  authorized  States  at  the  same  time 
that  it  takes  effect  in  non-authorized 
States.  Thus.  EPA  has  immediate 
authority  to  implement  a  HSWA 
requirement  or  prohibition  once  it  is 
effective.  A  HSWA  requirement  or 
prohibition  supercedes  any  less 
stringent  or  inconsistent  State  provision 
which  may  have  been  previously 
authorized  by  EPA  (see  50  FR  28702. 
July  15,  1985). 

Because  of  the  vast  number  of  HSWA 
statutory  and  regulatory  requirements 
taking  effect  over  the  next  few  years, 
EPA  expects  that  many  previously 
authorized  and  incorporated  by 
reference  State  provisions  will  be 
affected.  The  States  are  required  to 
revise  their  programs  to  adopt  the 
HSWA  requirements  and  prohibitions 


by  the  deadlines  set  forth  in  40  CFR 
271.21,  and  then  to  seek  authorization 
for  those  revisions  pursuant  to  part  271. 
EPA  expects  that  the  States  will  be 
modifying  their  programs  substantially 
and  repeatedly.  Instead  of  amending  the 
part  272  every  time  a  new  HSWA 
provision  takes  effect  under  the 
authority  of  RCRA  3006(g),  EPA  will 
wait  until  the  State  receives 
authorization  for  its  analog  to  the  new 
HSWA  provision  before  amending  the 
State's  part  272  incorporation  by 
reference.  In  the  interim,  persons 
wanting  to  know  whether  a  HSWA 
requirement  or  prohibition  is  in  effect 
should  refer  to  40  CFR  271. l(j).  as 
amended,  which  lists  each  such 
provision. 

The  incorporation  by  reference  of 
State  authorized  programs  in  the  CFR 
should  substantially  enhance  the 
public's  ability  to  discern  the  current 
status  of  the  authorized  State  program 
and  clarify  the  extent  of  Federal 
enforcement  authority.  This  will  be 
particularly  true  as  more  State  program 
revisions  to  adopt  HSWA  provisions  are 
authorized. 

Certification  Under  The  Regulatory 
Flexibility  Act 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  I  hereby  certify  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  It  intends  to  incorporate  by 
reference  the  decisions  already  made  to 
authorize  Arkansas'  program  and  has  no 
separate  effect  on  handlers  of  hazardous 
waste  in  the  State  or  upon  small 
entities.  This  rule,  therefore,  does  not 
require  a  regulatory  flexibility  analysis. 

Compliance  With  Executive  Order 
12866 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Section  6  of  Executive 
Order  12866. 

Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act. 
44  U.S.C.  3501  et  seq..  Federal  agencies 
must  consider  the  paperwork  burden 
imposed  by  any  information  request 
contained  in  a  proposed  rule  or  a  final 
rule.  This  rule  will  not  impose  any 
information  requirements  upon  the 
regulated  community. 

List  of  Subjects  in  40  CFR  Part  272 

Environmental  protection. 
Administrative  practice  and  procedure. 
Confidential  business  information. 
Hazardous  waste  transportation. 
Hazardous  waste.  Incorporation  by 
reference.  Indian  lands. 
Intergovernmental  relations.  Penalties. 
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Reporting  and  recordkeeping 
requirements.  Water  pollution  control. 
Water  supply. 

Dated:  March  30.  1995. 
Myron  O.  Knudson, 
Acting  Regional  Administrator. 

For  the  reasons  set  forth  in  the^ 
preamble,  subpart  E  of  40  CFR  pari  272 
is  amended  as  follows:  / 

PART  272— APPROVED  STATE 
HAZARDOUS  WASTE  MANAGEMENT 
PROGRAMS 

1.  The  authority  citation  for  part  272 
continues  to  read  as  follows: 

Authority:  Sees.  2002(a).  3006,  and  7004(b)* 
of  the  Solid  Waste  Disposal  Act,  as  amended 
by  the  Resource  Conservation  and  Recovery 
Act  of  1976,  as  amended,  42  U.S.C  6912(a), 
6926,  and  6974(b). 

2.  40  CFR  part  272,  subpart  E  is 
amended  by  revising  §  272.201  to  read 
as  follows: 

§  272.201    Arkansas  State-Administered 
Program:  Final  Auttiortzation. 

(a)  Pursuant  to  Section  3006(b)  of 
RCRA,  42  U.S.C.  6926(b),  Arkansas  has 
final  authorization  for  the  following 
elements  as  submitted  to  EPA  in 
Arkansas'  base  program  application  for 
final  authorization  which  was  approved 
by  EPA  effective  on  January  25,  1985. 
Subsequent  program  revision 
applications  were  approved  effective  on 
August  23,  1985,  May  29,  1990, 
November  18,  1991,  December  4, 1992 
and  December  21, 1994. 

(b)  State  Statutes  and  Regulations.  (1) 
The  Arkansas  statutes  and  regulations 
cited  in  this  paragraph  are  incorporated 
by  reference  as  part  of  the  hazardous 
waste  management  program  under 
Subtitle  C  of  RCRA.  42  U.S.C.  6921  et. 
seq. 

(i)  EPA  Approved  Arkansas  Statutory 
Requirements  Applicable  to  the 
Hazardous  Waste  Management  Program, 
dated  March,  1995. 

(ii)  EPA  Approved  Arkansas 
Regulatory  Requirements  Applicable  to 
the  Hazardous  Waste  Management 
Program,  dated  March,  1995. 

(2)  The  following  statutes  and 
regulations  concerning  State 
enforcement,  although  not  incorporated 
by  reference,  are  part  of  the  authorized 
State  program: 

(i)  Arkansas  Hazardous  Waste 
Management  Act  of  1979,  as  amended, 
Arkansas  Code  of  1987  Annotated 
(A.C.A.),  1993  Replacement,  Sections  8- 
7-204  (except  8-7-204(e)(3)(B)),  8-7-  " 
205  through  8-7-214,  8-7-217,  8-7- 
218,  8-7-220,  8-7-222,  8-7-224  and  8- 
7-225(b)  through  8-7-225(d). 

(ii)  Arkansas  Resource  Reclamation 
Act  of  1979.  as  amended,  Arkansas  Code 


of  1987  Annotated  (A.C.A.).  1993 
Replacement,  Sections  8-7-302(3).  8-7- 
303,  a-7-308(l),  and  8-7-308(4). 

(iii)  Arkansas  Department  of  Pollution 
Control  and  Ecology  (ADPC&E) 
Regulation  No.  23,  Hazardous  Waste 
Management,  as  amended  August  27, 
1993,  effective  September  21,  1993, 
chapter  two,  sections  3a(ll),  3b.  3c,  4. 
6a,  6d  through  6m.  7,  8, 12b(7).  12c 
(except  12(c)(10)  and  12(c)(ll)),  12d. 
12e,  14a,  17;  chapter  three,  sections  19 
and  20;  chapter  five,  section  26. 

(iv)  Arkansas  Department  of  Pollution 
Control  and  Ecology,  Regulation  No.  7, 
Civil  Penalties,  May  25,  1984. 

(v)  Arkansas  Department  of  Pollution 
Control  and  Ecology,  Regulation  No.  8, 
Administrative  Procedures,  July  6. 1984. 

(3)  The  following  statutory  and 
regulatory  provisions  are  broader  in 
scope  than  the  Federal  program,  are  not 
part  of  the  authorized  program,  and  are 
not  incorporated  by  reference: 

(i)  Arkansas  Hazardous  Waste 
Management  Act,  as  amended.  Arkansas 
Code  of  1987  Annotated  (A.C.A.),  1993 
Replacement,  Section  8-7-226. 

(Ii)  Arkansas  Department  of  Pollution 
Control  and  Ecology  Regulation  No.  23. 
Hazardous  Waste  Management,  as 
amended  as  amended  August  27, 1993, 
effective  September  21,  1993,  chapter 
two.  sections  2a(5)  (only  the  second 
sentence),  2b(ll),  3a(10),  11, 16a,  and 
portions  of  sections  16c  and  16d  that 
refer  to  PCBs;  and  chapter  four,  section 

23. 

(4)  Unauthorized  State  Provisions: 
Arkansas  has  adopted  but  is  not 
authorized  for  the  September  1, 1988 
(53  FR  33938)  and  the  July  1,  1991  (56 
FR  30200)  amendments  to  Parts  264  and 
265  addressing  liability  requirements. 
Thus,  the  portions  of  the  Arkansas 
Hazardous  Waste  Management  code, 
chapter  2,  sections  3a(5)  and  3a(6) 
adopting  the  September  1,  1988  and  the 
July  1, 1991  amendments  are  not  part  of 
the  State's  authorized  program  and  are 
not  Federally  enforceable. 

(5)  Memorandum  of  Agreement.  The 
Memorandum  of  Agreement  between 
EPA  Region  6  and  the  State  of  Arkansas 
signed  by  the  EPA  Regional 
Administrator  on  November  3, 1994  is 
referenced  as  part  of  the  authorized 
hazardous  waste  management  program 
under  Subtitle  C  of  RCRA,  42  U.S.C. 
6921  etseq. 

(6)  Statement  of  Legal  Authority. 
"Attorney  General's  Statement  for  Final 
Authorization",  signed  by  the  Attorney 
General  of  Arkansas  on  July  9,  1984  and 
revisions,  supplements  and  addenda  to 
that  Statement  dated  September  24, 
1987,  February  24,  1989,  December  11, 
1990,  May  7,  1992,  and  by  the 
Independent  Legal  Counsel  on  May  10, 


1994  are  referenced  as  part  of  the 
authorized  hazardous  waste 
management  program  under  Subtitle  C 
of  RCRA.  42  U.S.C.  6921  et  seq. 

(7)  Program  Description.  The  Program 
Description  and  any  other  materials 
submitted  as  part  of  the  original 
application  or  as  supplements  thereto 
are  referenced  as  part  of  the  authorized 
hazardous  waste  management  program 
under  Subtitle  C  of  RCRA.  42  U.S.C. 
6921  et  seq. 

3.  Appendix  A  to  part  272.  State 
Requirements,  is  amended  by  revising 
the  listing  for  "Arkansas"  to  read  as 
follows: 

Appendix  A  to  Part  272— State 
Requirements 


Arkansas 

The  statutory  provisions  include: 

Arkansas  Hazardous  Waste 
Management  Act,  as  amended,  Arkansas 
Code  of  1987  Annotated  (A.C.A.).  1993 
Replacement.  Sections  8-7-202.  8-7- 
203.  8-7-215,  8-7-216,  8-7-219.  8-7- 
221,  8-7-223  and  &-7-225(a),  as 
pubHshed  by  The  Michie  Company. 
Law  Publishers,  1  Town  Hall  Square, 
Charlottesville,  Virginia  22906-7587. 

The  regulatory  provisions  include: 

Arkansas  Department  of  Pollution 
Control  and  Ecology  Regulation  No.  23, 
Hazardous  Waste  Management,  as 
amended  August  27. 1993.  effective 
September  21. 1993.  chapter  one; 
chapter  two.  sections  2a  (except  the 
second  sentence  of  2a(5)),  2b  (except 
2b(ll)),  2c,  3a  (except  3a(10),  3a(ll)  and 
3a(13)),  5,  6  introductory  paragraph,  6b, 
6c,  9. 10, 12  introductory  paragraph. 
12a,  12b  (except  12b(7)  and  12b(8)). 
12c(10),  12c(ll),  13a  introductory 
paragraph,  13a(l)  through  13a(7), 
13a(ll).  14  introductory  paragraph,  14b, 
15,  16  introductory  paragraph,  16b,  16c 
introductory  paragraph,  16c(l)  (except 
the  phrase  'or  the  letters  "PCB"  for  PCB 
shipments'  in  16c(l)(e)),  16c(2)  through 
16c(6),  16c(7)  (except  the  second  and 
third  sentences),  16c(8)  through  16c(12), 
16d(l)  (except  the  phrase  "(including 
PCBs  and  PCB  contaminated  wastes)"  in 
the  first  sentence),  16d(l)(a)  through 
16d(l)(d).  16d(l)(e)  (except  the  phrase 
'or  "PCBs" '  in  the  first  sentence),  and 
16d(l)(fJ  through  16e.  Copies  of  the 
Arkansas  regulations  can  be  obtained 
from  the  Arkansas  Register,  Secretary  of 
State,  State  Capitol  Building,  Little 
Rock.  Arkansas  72201. 
«        *        «        •        • 

|FR  Doc.  95-15016  Filed  6-19-95;  8:45  am) 
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40  CFR  Part  272  ' 

tFRL-6188-81 

Hazardous  Waste  Management 
Program:  Incorporation  by  Reference 
of  Approved  State  Hazardous  Waste 
Program  for  New  Mexico 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Immediate  final  rule. 

SUMMARY:  Under  the  Resource 
Conservation  and  Recovery  Act  of  1976, 
as  amended  (RCRA),  the  United  States 
Environmental  Protection  Agency  (EPA) 
may  grant  Final  Authorization  to  States 
to  operate  their  hazardous  waste 
management  programs  in  lieu  of  the 
Federal  program.  EPA  uses  part  272  of 
Title  40  Code  of  Federal  Regulations 
(CFR)  to  provide  notice  of  the 
authorization  status  of  State  programs, 
and  to  incorporate  by  reference  those 
provisions  of  the  State  statutes  and 
regulations  that  EPA  will  enforce  under 
RCRA  Section  3008.  Thus,  EPA  intends 
to  codify  the  New  Mexico  authorized 
State  program  in  40  CFR  Part  272.  The 
purpose  of  this  action  is  to  incorporate 
by  reference  EPA's  approval  of  recent 
revisions  to  New  Mexico's  program. 
DATES:  This  document  will  be  effective 
on  August  21, 1995  unless  EPA 
publishes  a  prior  Federal  Register 
action  withdrawing  this  immediate  final 
rule.  All  comments  on  this  action  must 
be  received  by  the  close  of  business  on 
July  20,  1995.  The  incorporation  by 
reference  of  certain  New  Mexico  statutes 
and  regulations  was  approved  by  the 
Director  of  the  Federal  Register  as  of 
August  21,  1995  in  accordance  with  5 
U.S.C.  552(a)  and  1  CFR  part  51. 
ADDRESSES:  Written  comments  should 
be  sent  to  Alima  Patterson,  Region  6 
AR-NM  Authorization  Coordinator, 
Grants  and  Authorization  Section  (6H- 
HS),  RCRA  Programs  Branch,  U.S.  EPA 
Region  6,  First  Interstate  Bank  Tower  at 
Fountain  Place,  1445  Ross  Avenue, 
Suite  1200.  Dallas.  TX  75202.  Phone  #: 
214-665-8533. 

FOR  FURTHER  INFORMATION  CONTACT: 
Alima  Patterson,  Region  6  AR-NM 
Authorization  Coordinator,  Grants  and 
Authorization  Section  (6H-HS).  RCRA 
Programs  Branch,  U.S.  EPA  Region  6. 
First  Interstate  Bank  Tower  at  Fountain 
Place,  1445  Ross  Avenue,  Suite  1200. 
Dallas.  TX  75202,  Phone  #:  214-665- 
8533. 

SUPPLEMENTARY  INFORMATION: 

Background 

Section  3006  of  the  Resource 
Conservation  and  Recovery  Act  of  1976, 
as  amended  (RCRA),  42  U.S.C.  6926  et 


seq.,  allows  the  U.S.  Environmental 
Protection  Agency  (EPA)  to  authorize 
State  hazardous  waste  programs  to 
operate  in  the  State  in  lieu  of  the 
Federal  hazardous  waste  program.  The 
purpose  of  today's  Federal  Register 
document  is  to  incorporate  by  reference 
EPA's  approval  of  recent  revisions  to 
New  Mexico's  program. 

Effective  December  13, 1993  (see  58 
FR  52677),  EPA  incorporated  by 
reference  New  Mexico's  then  authorized 
hazardous  waste  program.  Effective 
December  21, 1994  (see  59  FR  51122). 
EPA  granted  authorization  to  New 
Mexico  for  additional  program 
revisions.  In  this  document,  EPA  is 
incorporating  the  currently  authorized 
State  hazardous  waste  program  in  New 
Mexico. 

EPA  provides  both  notice  of  its 
approval  of  State  programs  in  40  CFR 
part  272  and  incorporates  by  reference 
therein  the  State  statutes  and 
regulations  that  EPA  will  enforce  under 
section  3008  of  RCRA.  This  effort  will 
provide  clearer  notice  to  the  public  of 
the  scope  of  the  authorized  program  in 
New  Mexico.  Such  notice  is  particularly 
important  in  light  of  the  Hazardous  and 
Solid  Waste  Act  Amendments  of  1984 
(HSWA),  Public  Law  98-616.  Revisions 
to  State  hazardous  waste  programs  are 
necessary  when  Federal  statutory  or 
regulatory  authority  is  modified. 
Because  HSWA  extensively  amended 
RCRA,  State  programs  must  be  modified 
to  reflect  those  amendments.  By 
incorporating  by  reference  the 
authorized  New  Mexico  program  and  by 
amending  the  Code  of  Federal 
Regulations  whenever  a  new  or  different 
set  of  requirements  is  authorized  in  New 
Mexico,  the  status  of  Federally 
approved  requirements  of  the  New 
Mexico  program  will  be  readily 
discernible. 

The  Agency  will  only  enforce  those 
provisions  of  the  New  Mexico 
hazardous  waste  management  program 
for  which  authorization  approval  has 
been  granted  by  EPA.  This  document 
incorporates  by  reference  provisions  of 
State  hazardous  waste  statutes  and 
regulations  and  clarifies  which  of  these 
provisions  are  included  in  the 
authorized  and  Federally  enforceable 
program.  Concerning  HSWA,  some  State 
requirements  may  be  similar  to  HSWA 
requirements  that  are  in  effect  under 
Federal  statutory  authority  in  that  State. 
However,  a  State's  HSWA-type 
requirements  are  not  authorized  and 
will  not  be  codified  into  the  CFR  until 
the  Regional  Administrator  publishes 
his  final  decision  to  authorize  the  State 
for  specific  HSWA  requirements.  Until 
such  time,  EPA  will  enforce  the  HSWA 


requirements  and  not  the  State 
analogues. 

New  Mexico  Authorized  Hazardous 
Waste  Program 

EPA  is  incorporating  by  reference  the 
New  Mexico  authorized  hazardous 
waste  program  in  subpart  GG  of  40  CFR 
part  272.  The  State  statutes  and 
regulations  are  incorporated  by 
reference  at  §  272.1601(b)(1)  and  the 
Memorandum  of  Agreement,  the 
Attorney  General's  Statement  and  the 
Program  Description  are  referenced  at 
§  272.1601(b)(5),  (b)(6)  and  (b)(7), 
respectively. 

The  Agency  retains  the  authority 
under  Sections  3007,  3008,  3013  and 
7003  of  RCRA  to  undertake  enforcement 
actions  in  authorized  States.  With 
respect  to  such  an  enforcement  action, 
the  Agency  will  rely  on  Federal 
sanctions.  Federal  inspection 
authorities,  and  the  Federal 
Administrative  Procedure  Act  rather 
than  the  authorized  State  analogues  to 
these  requirements.  Therefore,  the 
Agency  does  not  intend  to  incorporate 
by  reference  for  purposes  of 
enforcement  such  particular,  authorized 
New  Mexico  enforcement  authorities. 
Section  272.1601(b)(2)  of  40  CFR  lists 
those  authorized  New  Mexico 
authorities  that  are  part  of  the 
authorized  program  but  are  not 
incorporated  by  reference. 

The  public  also  needs  to  be  aware  that 
some  provisions  of  the  State's  hazardous 
waste  management  program  are  not  part 
of  the  Federally  authorized  State 
program.  These  non-authorized 
provisions  include: 

(1)  Provisions  that  are  not  part  of  the 
RCRA  Subtitle  C  program  because  they 
are  "broader  in  scope"  than  RCRA 
Subtitle  C  (see  40  CFR  271. l(i));  and 

(2)  Federal  rules  for  which  New 
Mexico  is  not  authorized,  but  which 
have  been  incorporated  into  the  State 
regulations  because  of  the  way  the  State 
adopted  Federal  regulations  by 
reference. 

State  provisions  which  are  "broader 
in  scope"  than  the  Federal  program  are 
not  incorporated  by  reference  for 
purposes  of  enforcement  in  40  CFT^  part 
272.  Section  272.1601(b)(3)  of  40  CFR 
lists  for  reference  and  clarity  the  New 
Mexico  statutory  and  regulator}' 
provisions  which  are  "broader  in  scope" 
than  the  Federal  program  and  which  are 
not.  therefore,  part  of  the  authorized 
program  being  incorporated  by 
reference.  "Broader  in  scope" 
provisions  will  not  be  enforced  by  EPA; 
the  State,  however,  will  continue  to 
enforce  such  provisions. 

New  Mexico  has  adopted  but  is  not 
authorized  for  the  Federal  rules 
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published  in  the  Federal  Register  from 
January  28,  1983  through  March  20, 
1984  (48  FR  3977.  48  FR  39611,  48  FR 
52718,  49  FR  5308,  and  49  FR  10490); 
the  Federal  rules  regarding  corrective 
action  published  on  July  15, 1985  (50 
FR  28702)  and  December  1. 1987  (52  FR 
45788):  the  September  1,  1988  (53  FR 
33938)  and  the  July  1,  1991  (56  FR 
30200)  amendments  to  parts  264  and 
265  addressing  liability  requirements; 
amendments  to  the  Toxicity 
Characteristic  rule  as  published  on 
October  5,  1990  (55  FR  40834),  February 
1. 1991  (56  FR  3978),  February  13,  1991 
(56  FR  5910)  and  April  2, 1991  (56  FR 
13406);  and  amendments  to  the  F037 
and  F038  listings  as  published  on  May 
13, 1991  (56  FR  21955).  Therefore,  these 
Federal  amendments  included  in  New 
Mexico's  adoption  by  reference  of 
Federal  code  at  Farts  I,  U,  UI,  V,  VI,  and 
IX  are  not  Federally  enforceable. 

Since  EPA  cannot  enforce  a  State's 
requirements  which  have  not  been 
reviewed  and  approved  according  to  the 
Agency's  authorization  standards,  it  is 
important  that  EPA  clarify  any 
limitations  on  the  scope  of  a  State's 
approved  hazardous  waste  program. 
Thus,  in  those  instances  where  a  State's 
method  of  adopting  Federal  law  by 
reference  has  the  effect  of  including 
unauthorized  requirements,  EPA  will 
provide  this  clarification  by:  (1) 
Incorporating  by  reference  the  relevant 
State  legal  authorities  according  to  the 
requirements  of  the  Office  of  Federal 
Register;  and  (2)  subsequently 
identifying  in  272.1601(b)(4)  any 
requirements  which  while  adopted  and 
incorporated  by  reference,  are  not 
authorized  by  EPA,  and  therefore  are 
not  Federally  enforceable.  Thus, 
notwithstanding  the  language  in  the 
New  Mexico  hazardous  waste 
regulations  incorporated  by  reference  at 
272.1601(b)(1),  EPA  would  only  enforce 
the  State  provisions  that  are  actually 
authorized  by  EPA.  With  respect  to 
HSWA  requirements  for  which  the  State 
has  not  yet  been  authorized,  EPA  will 
continue  to  enforce  the  Federal  HSWA 
standards  until  the  State  receives 
specific  HSWA  authorization  from  EPA. 

HSWA  Provisions 

As  noted  above,  the  Agency  is  not 
amending  part  272  to  include  HSWA 
requirements  and  prohibitions  that  are 
immediately  effective  in  New  Mexico 
and  other  States.  Section  3006(g)  of 
^RCRA  provides  that  any  requirement  or 
prohibition  of  HSWA  (including 
implementing  regulations)  takes  effect 
in  authorized  States  at  the  same  time 
that  it  takes  effect  in  non-authorized 
States.  Thus,  EPA  has  immediate 
authority  to  implement  a  HSWA 


requirement  or  prohibition  once  it  is 
effective.  A  HSWA  requirement  or 
prohibition  supercedes  any  less 
stringent  or  inconsistent  State  provision 
which  may  have  been  previously 
authorized  by  EPA  (see  50  FR  28702. 
July  15.  1985). 

Because  of  the  vast  number  of  HSWA 
statutory  and  regulatory  requirements 
taking  effect  over  the  next  few  years. 
EPA  expects  that  many  previously 
authorized  and  incorporated  by 
reference  State  provisions  will  be 
affected.  The  States  are  required  to 
revise  their  programs  to  adopt  the 
HSWA  requirements  and  prohibitions 
by  the  deadlines  set  forth  in  40  CFR 
§  271.21.  and  then  to  seek  authorization 
for  those  revisions  pursuant  to  part  271. 
EPA  expects  that  the  States  will  be 
modifying  their  programs  substantially 
and  repeatedly.  Instead  of  amending  the 
part  272  every  time  a  new  HSWA 
provision  takes  effect  under  the 
authority  of  RCRA  3006(g).  EPA  will 
wait  until  the  State  receives 
authorization  for  its  analog  to  the  new 
HSWA  provision  before  amending  the 
State's  part  272  incorporation  by 
reference.  In  the  interim,  persons 
wanting  to  know  whether  a  HSWA 
requirement  or  prohibition  is  in  effect 
should  refer  to  40  CFR  271. l(j).  as 
amended,  which  lists  each  such 
provision. 

The  incorporation  by  reference  of 
State  authorized  programs  in  the  CFR 
should  substantially  enhance  the 
public's  ability  to  discern  the  current 
status  of  the  authorized  State  program 
and  clarify  the  extent  of  Federal 
enforcement  authority.  This  will  be 
particularly  true  as  more  State  program 
revisions  to  adopt  HSWA  provisions  are 
authorized. 

Certification  Under  The  Regulatory 
Flexibility  Act 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b).  I  hereby  certify  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  It  intends  to  incorporate  by 
reference  the  decisions  already  made  to 
authorize  New  Mexico's  program  and 
has  no  separate  effect  on  handlers  of 
hazardous  waste  in  the  State  or  upon 
small  entities.  This  rule,  therefore,  does 
not  require  a  regulatory  flexibility 
analysis. 

Compliance  With  Executive  Order 
12866 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Section  6  of  Executive 
Order  12866. 


Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act, 
44  U.S.C.  3501  et  seq..  Federal  agencies 
must  consider  the  paperwork  burden 
imposed  by  any  information  request 
contained  in  a  proposed  rule  or  a  final 
rule.  This  rule  will  not  impose  any 
information  requirements  upon  the 
regulated  community. 

List  of  Subjects  in  40  CFR  Part  272 

Environmental  protection. 
Administrative  practice  and  procedure. 
Confidential  business  information. 
Hazardous  waste  transportation. 
Hazardous  waste.  Incorporation  by 
reference.  Indian  lands, 
Intergovernmental  relations.  Penalties, 
Reporting  and  recordkeeping 
requirements.  Water  pollution  control. 
Water  supply. 

Dated:  March  30,  1995. 
Allyn  M.  Davis, 
Acting  Regional  Administrator. 

For  the  reasons  set  forth  in  the 
preamble,  subpart  GG  of  40  CFR  part 
272  is  amended  as  follows: 

PART  272— APPROVED  STATE 
HAZARDOUS  WASTE  MANAGEMENT 
PROGRAMS 

1.  The  authority  citation  for  part  272 
continues  to  read  as  follows: 

Authority:  Sees.  2002(a).  3006,  and  7004(b) 
of  the  Solid  Waste  Disposal  Act.  as  amended 
by  the  Resource  Conservation  and  Recovery 
Act  of  1976,  as  amended,  42  U.S.C.  6912(a), 
6926.  and  6974(b). 

2.  40  CFR  part  272,  subpart  GG  is 
amended  by  revising  §  272.1601  to  read 
as  follows: 

§  272.1601    New  Mexico  State- 
Administered  Program:  Final  Authorization. 

(a)  Pursuant  to  Section  3006(b)  of 
RCRA,  42  U.S.C.  6926(b),  New  Mexico 
has  final  authorization  for  the  following 
elements  as  submitted  to  EPA  in  New 
Mexico's  base  program  application  for 
final  authorization  which  was  approved 
by  EPA  effective  on  January  25, 1985. 
Subsequent  program  revision 
applications  were  approved  effective  on 
April  10,  1990,  July  25,  1990,  December 
4, 1992,  August  23, 1994  and  December 
21. 1994. 

(b)  State  Statutes  and  Regulations.  (1) 
The  New  Mexico  statutes  and 
regulations  cited  in  this  paragraph  are 
incorporated  by  reference  as  part  of  the 
hazardous  waste  management  program 
under  Subtitle  C  of  RCRA,  42  U.S.C. 
6921  et.  seq. 

(i)  EPA  Approved  New  Mexico 
Statutory  Requirements  Applicable  to 
the  Hazardous  Waste  Management 
Program,  dated  March,  1995. 
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(ii)  EPA  Approved  New  Mexico 
Regulatory  Requirements  Applicable  to 
the  Hazardous  Waste  Management 
Program,  dated  March.  1995. 

(2)  The  following  statutes  and 
regulations  concerning  State 
enforcement,  although  not  incorporated 
by  reference,  are  part  of  the  authorized 
State  program: 

(i)  New  Mexico  Statutes  1978 
Annotated.  Inspection  of  Public  Records 
Act,  Chapter  14,  Article  2,  (1994 
Cumulative  Supplement),  Sections  14- 
2-1  et  seq. 

(ii)  New  Mexico  Statutes  1978 
Annotated,  Hazardous  Waste  Act, 


Chapter  74,  Article  4,  (1993 
Replacement  Pamphlet),  Sections  74-4- 
4  (except  74-4-4C),  74^-4.1,  74-4- 
4.2C  through  74-4-4.2F,  74-4-4.2G(l), 
74-4-4.2H,  74  -4-4.21,  74-4^.3  (except 
74_4_4.3A(2)  and  74-4-4.3F),  74-4- 
4.7B,  74^i-4.7C,  74-^1-5,  74-4-7,  74-^i- 
10,  74-4-10.1  (except  74-4-lO.lC),  74- 
4-11  through  74-4-14. 

(iii)  New  Mexico  Hazardous  Waste 
Management  Regulations, 
Environmental  Improvement  Board 
(EIB),  HWMR-7.  as  amended,  October 
21, 1992,  Part  IX,  Sections  902  (except 
902.B.1  through  902.B.6);  and  Part  X, 
Sections  1001,  1004  and  1005. 


(3)(i)  The  following  statutory  and 
regulatory  provisions  are  broader  in 
scope  than  the  Federal  program,  are  not 
part  of  the  authorized  program,  and  are 
not  incorporated  by  reference: 

.    (ii)  New  Mexico  Statutes  1978 
Annotated,  Hazardous  Waste  Act. 
Chapter  74.  Article  4.  (1993 
Replacement  Pamphlet).  Sections  74—4- 
3.3  and  74  4 -4.21. 


(4)  Unauthorized  State  Provisions: 
The  State's  adoption  of  the  Federal  rules 
listed  below  is  not  approved  by  EPA 
and  are.  therefore,  not  enforceable: 


Federal  requirement 

Federal  Register  reference 

Plication 
date 

Biennial  Reoort                                    . 

48  FR  3977  

01/28/83 

Permit  Rules*  Settiement  AareemerYt                              

48  FR  3961 1   

09/01/83 

Interim  Status  Standards;  Applicability 

Chlorinated  Aliohatic  Hvdrocaftxin  Listina  IF024)        

48  FR  52718  

11/22/83 

49  FR  5308  

02/10/84 

National  Uniform  Manifest     

49  FR  10490  

03/20/84 

1  iahitftv  Rpauirements                                                                

53  FR  33938  

09/01/88 

1  lAhvilitv  Rpniiirpmpnt^'  TAchnical  Amendrnent 

56  FR  30200      

07/01/91 

Additionally.  New  Mexico  has  adopted  but  is  not  authorized  to  implement  the  HSWA  rules  that  are  listed  below 
in  lieu  of  EPA.  EPA  will  continue  to  enforce  the  Federal  HSWA  standards  for  which  New  Mexico  is  not  authorized 
until  the  State  receives  specific  authorization  from  EPA. 


Federal  requirement 

Federal  Register  reference 

Publication 
date 

Corrective  Action  _ 

50   FR  28702:   Amendments  to  264.90(a).  264.1 01  (a)&(b). 

270.60(b)(3)  and  270.60(c)(3)(vii). 
52     FR     45788:     Amendments     to     270.14(c).     270.14(d). 

270.14(d)(1)(i)-<v),  270.14(d)(2)  and  270.14(d)(3). 
52   FR   45788;   Amendments   to  264.100(e).   264.100(e)(1). 

264.100(e)(2)  and  264.101(c). 
52      FR      45788:      Amendments      to      265.1(c)(2)      and 

270.60(b)(3)(i)4(ii)). 
55  FR  40834  

07/15/85 

Permit  Application  Requirements  Regarding  Corrective  Action  . 

Corrective  Action  Beyond  Facility  Boundary  

Corrective  Action  for  Injection  Wells  

Toxicity  Characteristic;  Hydrocartxjn  Recovery  Operations 

12/01/87 
12/01/87 
12/01/87 
10/05/90 

56  FR  3978      

02/01/91 

56  FR  13406  

04/02/91 

Toxicitv  Characteristic  Chlorofluofocartion  Refrioerants 

56  FR  5910  

02/13/91 

Revisions  to  the  Petroleum  Refining  Primary  and  Secondary 
Oil/Water/Sdids    Separation    Sludge    Listings    (F037    and 
F038). 

56  FR  21955  

05/13/91 

(5)  Memorandum  of  Agreement.  The 
Memorandum  of  Agreement  between 
EPA  Region  VI  and  the  State  of  New 
Mexico  signed  by  the  EPA  Regional 
Administrator  on  May  19. 1994.  is 
referenced  as  part  of  the  authorized 
hazardous  waste  management  program 
under  Subtitle  C  of  RCRA.  42  U.S.C. 
6921  et  seq. 

(6)  Statement  of  Legal  Authority. 
"Attorney  General's  Statement  for  Final 
Authorization",  signed  by  the  Attorney 
General  of  New  Mexico  in  January, 
1985,  and  revisions,  supplements  and 
addenda  to  that  Statement  dated  April 
13. 1988.  September  14. 1988,  July  19, 
1989,  July  23,  1992,  February  14,  1994, 
July  18, 1994,  July  20,  1994  and  August 
11,  1994  are  referenced  as  part  of  the 


authorized  hazardous  waste 
management  program  under  Subtitle  C 
of  RCRA.  42  U.S.C.  6921  et  seq. 

(7)  Program  Description.  The  Program 
Description  and  any  other  materials 
submitted  as  part  of  the  original 
application  or  as  supplements  thereto 
are  referenced  as  part  of  the  authorized 
hazardous  waste  management  program 
under  Subtitle  C  of  RCRA,  42  U.S.C. 
6921  et seq. 

3.  Appendix  A  to  part  272,  State 
Requirements,  is  amended  by  revising 
the  listing  for  "New  Mexico"  to  read  as 
follows: 


Appendix  A  to  Part  272 — State 
Requirements 


New  Mexico 

The  statutory  provisions  include; 

New  Mexico  Statutes  1978  Annotated. 
Hazardous  Waste  Act,  Chapter  74,  Article  4, 
(1993  Replacement  Pamphlet),  Sections  74- 
4-2,  74-4-3  (except  74-4-3L.  74-4-30  and 
74-4-3R),  74-4-3.1,  74-4-4. 2A,  74-4-4.2B. 
74— 4— 4.2G  introductory  paragraph,  74-4- 
4.2G(2),  74-4-4. 3F.  74-4-4.7  (except  74-4- 
4.78  and  74-4-4. 7C),  74-4-9  and  74-4- 
lO.lC,  as  published  by  the  Michie  Company, 
Law  Publishers,  1  Town  Hall  Square, 
Charlottesville,  Virginia  22906-7587. 

The  regulatory  provisions  include: 

New  Mexico  Hazardous  Waste 
Management  Regulations,  Environmental 
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Improvement  Board  (EIB),  HWMR-7,  as 
amended,  October  21, 1992.  Part  I  through 
Part  VIII:  Part  IX.  Sections  901,  902.B.1 
through  902. B.6;  and  Part  X,  Section  1003. 
Copies  of  the  New  Mexico  regulations  can  be 
obtained  from  the  New  Mexico  Register,  New 
Mexico  Information  Systems,  P.  O.  Box  6703, 
Santa  Fe,  NM  87502. 
•         •         •         •         • 

(FR  Doc.  95-15015  Filed  &-19-95;  8:45  am] 

BILUftO  CODE  tMO-eO-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  0  and  1 

[ET  Docket  No.  93-266;  FCC  95-218] 

Pioneer's  Preference  Rules 

AGENCY:  Federal  Communications 

Qjmmission. 

action:  Final  rule. 

SUMMARY:  By  this  Third  Report  and 
Order,  the  Commission  modifies  certain 
rules  regarding  its  pioneer's  preference 
program.  This  action  is  intended  to 
address  directives  of  the  General 
Agreement  on  Tariffs  and  Trade  (GATT) 
legislation  and  make  the  pioneer's 
preference  rules  better  comport  with  the 
Commission's  experience  administering 
them. 

EFFECTIVE  DATE:  August  21,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rodney  Small,  Office  of  Engineering 
and  Technology,  (202)  776-1622. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Third 
Report  and  Order,  adopted  June  6. 1995, 
and  released  June  8,  1995.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
regular  business  hours  in  the  FCC 
Reference  Center  (Room  239).  1919  M 
Street  NW.,  Washington.  DC.  The 
complete  text  of  this  decision  also  may 
be  purchased  from  the  Commission's 
duplication  contractor.  International 
Transportation  Service,  Inc.,  (202)  857- 
3800.  2100  M  Street  NW.,  Suite  140, 
Washington,  DC  20037. 

Summary  of  Third  Report  and  Order 

1.  The  Third  Report  and  Order  (Third 
R&O)  addresses  proposals  set  forth  in 
the  Further  Notice  of  Proposed  Rule 
Making  (Further  Notice)  in  this 
proceeding,  60  FR  13396  (March  13. 
1995),  and  modifies  certain  rules 
regarding  the  Commission's  pioneer's 
preference  program  pursuant  to  recent 
legislation.  The  pioneer's  preference 
program  provides  preferential  treatment 
in  the  Commission's  licensing  processes 
for  parties  that  make  significant 
contributions  to  the  development  of  a 


new  service  or  to  the  development  of  a 
new  technology  that  substantially 
enhances  an  existing  service. 

2.  The  Further  Notice  proposed  rules 
in  response  to  the  pioneer's  preference 
directives  contained  in  the  legislation 
implementing  domestically  the  GATT. 
as  well  as  on  the  Commission's  own 
motion.  The  GATT  legislation  requires 
parties  to  whom  any  licenses  are 
awarded  pursuant  to  the  pioneer's 
preference  program  in  services  in  which 
competitive  bidding  is  used  to  pay  85 
percent  of  the  average  price  paid  for 
comparable  licenses.  This  payment  may 
be  made  in  a  lump  sum  or  in 
installment  payments  over  a  period  of 
not  more  than  five  years.  The  GATT 
legislation,  including  the  payment 
requirement,  applies  to  any  license 
issued  on  or  after  August  1,  1994 
pursuant  to  a  pioneer's  preference 
award. 

3.  The  legislation  also  directs  the 
Commission  to  prescribe  regulations 
specifying  the  procedures  and  criteria  to 
"evaluate  applications  for  preferential 
treatment  in  its  licensing  processes  (by 
precluding  the  filing  of  mutually 
exclusive  applications)  for  persons  who 
make  signi^cant  contributions  to  the 
development  of  a  new  service  or  to  the 
development  of  new  technologies  that 
substantially  enhance  an  existing 
service."  The  legislation  requires  the 
pioneer's  preference  regulations  to 
include:  (1)  Procedures  and  criteria  by 
which  the  significance  of  a  pioneering 
contribution  will  be  determined,  after 
an  opportunity  for  review  and 
verification  by  experts  not  employed  by 
the  Commission;  and  (2)  such  other 
procedures  as  may  be  necessary  to 
prevent  unjust  enrichment  by  ensuring 
that  the  value  of  a  pioneering 
contribution  justifies  any  reduction  in 
the  amounts  paid  for  comparable 
licenses.  The  regulations  issued 
pursuant  to  this  legislation  must  be 
prescribed  not  later  than  6  months  after 
enactment  of  the  GATT  legislation  (i.e.. 
by  June  8, 1995),  shall  apply  to 
pioneer's  preference  applications 
accepted  for  filing  after  September  1. 
1994,  and  must  cease  to  be  effective  on 
September  30,  1998,  when  the  pioneer's 
preference  program  sunsets. 

4.  In  the  Furtner  Notice,  the 
Commission  tentatively  concluded  that, 
with  the  exceptions  of  the  two  areas 
specifically  addressed  by  the  GATT 
legislation,  the  existing  pioneer's 
preference  rules,  as  modified  by  the 
Second  Report  and  Order,  60  FR  13636 
(March  14,  1995).  comply  with  the 
GATT  legislation's  requirement  to 
specify  procedures  and  criteria  by 
which  to  evaluate  pioneer's  preference 
applications.  However,  the  Commission 


solicited  comment  regarding  any 
alternatives  to  any  aspects  of  these  rules 
that  might  better  achieve  the  objectives 
of  the  GATT  legislation. 

5.  With  respect  to  the  two  areas 
specifically  set  forth  in  the  GATT 
legislation,  the  Commission  noted  that 
the  GATT  legislation's  directive  that  the 
Commission  establish  a  procedure  for 
review  and  verification  by  outside 
experts  was  contemplated  as  an  optional 
measure  by  the  current  pioneer's 
preference  policies,  but  that  such  "peer 
review"  was  not  mandatory.  It  therefore 
proposed  to  formalize  this  policy 
pursuant  to  the  GATT  legislation  to 
provide  an  opportunity  for  review  of 
potentially  pioneering  proposals  by 
experts  in  the  radio  sciences  who  are 
not  Commission  employees.  It  sought 
comment  on  whether  such  review  by 
outside  experts  should  be  required  in  all 
cases  or  whether  pioneer's  preference 
applicants  (or  other  interested  parties) 
should  be  given  only  an  opportunity  for 
such  review,  which  may  be  either 
accepted  or  declined  by  the  applicants. 
It  tentatively  concluded  that  it  would 
establish  a  peer  review  process  on  a 
permanent  basis.  The  Commission 
therefore  proposed  to  delegate  to  the 
Chief  of  the  Office  of  Engineering  and 
Technology  ("Chief.  OET")  the 
authority  to  select  a  panel  of  experts 
consisting  of  persons  who  are 
knowledgeable  about  the  specific 
technology  set  forth  in  a  pioneer's 
preference  request.  In  addition,  while 
the  Commission  sought  comment  on 
two  possible  interpretations  of  section 
309(j)(13(D)(i)  of  the  GATT  legislation, 
which  concerns  possible  conflicts  of 
interest  of  such  experts,  it  proposed 
appointing  experts  who  are  neither 
employed  by  the  Commission  nor  by 
any  applicant  seeking  a  pioneer's 
preference  in  the  same  or  similar 
communications  service.  Based  on  its 
experience  with  the  pioneer's 
preference  program,  the  Commission 
tentatively  concluded  that  the  outside 
expertise  required  to  evaluate  the  claims 
made  in  pioneer's  preference  requests 
will  vary  greatly.  Accordingly,  it 
prtiposed  that  its  staff  evaluate  on  a 
case-by-case  basis  how  much  outside 
assistance  is  required  and  that  the  Chief, 
OET  select  experts  from  all  available 
sources  after  reviewing  the  proposed 
new  technology  or  service. 

6.  The  Commission  further  proposed 
that  the  experts  generally  be  granted  a 
period  of  up  to  180  days  to  present  their 
findings  to  the  Commission.  It  sought 
comment  on  whether  it  should  generally 
seek  the  experts'  individual  opinions  or 
their  consensus  (as  a  Federal  Advisory 
Committee  under  the  Federal  Advisory 
Committee  Act).  The  Commission 


tentatively  concluded  that  it  should  not 
be  bound  to  follow  the 
recommendations  of  the  panel,  but  that 
it  should  evaluate  the  recommendations 
in  light  of  all  the  submissions  and 
comments  in  the  record.  However,  it 
solicited  comment  on  whether  the  views 
of  the  panel  (especially  where 
consensus  is  reached)  should  be  entitled 
to  greater,  or  perhaps  controlling, 
deference.  The  Commission  also  sought 
comment  on  what  restrictions,  if  any, 
the  panel  members  should  have  vis-a- 
vis contact  with  the  applicants;  e.g., 
whether  they  should  have  authority  to 
seek  further  information  pertaining  to 
the  preference  request  or  to  perform 
field  evaluations.  Finally,  the 
Commission  sought  comment  on  any 
additional  conflict  of  interest 
requirements  (e.g.,  related  to  financial 
interests)  it  should  impose  upon  outside 
experts. 

7.  With  respect  to  the  second  area 
addressed  by  the  GATT  legislation,  the 
Commission  stated  in  the  Further  Notice 
that  its  concerns  about  unjust 
enrichment  are  lessened  by  the 
statutorily-mandated  payment 
requirement  for  prioneer's  preference 
grantees  in  auctionable  services  and  the 
formula  for  calculating  per  capita  bid 
amounts.  Nonetheless,  it  stated  that  it 
remained  concerned  about  the  effect  of 
competitive  bidding  on  the  pioneer's 
preference  program.  It  sought  comment 
on  a  more  stringent  showing  by  a 
preference  applicant  in  a  service  in 
which  licenses  are  awarded  by 
competitive  bidding.  Specifically,  the 
Commission  sought  comment  on 
whether  the  applicant  should  have  to 
demonstrate  that  our  public  rulemaking 
process  inhibits  it  from  capturing  the 
economic  rewards  of  its  innovation 
unless  it  is  granted  a  pioneer's 
preference  license.  It  also  sought 
comment  on  whether  in  its  pioneer's 
preference  request  each  applicant 
should  make  a  demonstration  regarding 
possible  loss  of  intellectual  property 
protection  to  ensure  that  it  will  retain  its 
eligibility  for  a  preference. 

8.  Witn  regard  to  determining  which 
licenses  are  most  reasonably  comparable 
under  section  309(j)(13)(B)(i)  of  the 
GATT  legislation,  in  the  Further  Notice 
the  Commission  sought  comment  on 
any  standards  for  comparing  licenses 
and  for  excluding  anomalous  licenses 
that  it  might  codify  into  its  rules  along 
with  the  statutory  formulas  for 
determining  the  average  per  capita  bid 
amount  and  the  payment  amount.  It  also 
sought  comment  on  the  implementation 
of  the  installment  payment  provision  in 
section  309(j)(13)(C).  It  tentatively 
concluded  that  it  would  not  adopt  any 
installment  payment  scheme  that 


includes  royalty  payments.  The 
Commission  further  sought  comment  on 
whether  eligibility  for  installment 
payments  should  be  limited  to  small 
businesses  or  other  entities  as  it  has 
done  in  its  general  auction  rules.  The 
Commission  proposed  that,  if  an  entity 
receiving  a  pioneer's  preference  award 
and  license  in  a  particular  service 
would  be  eligible  for  installment 
payments  in  the  auction  for  that  service, 
that  entity  would  be  able  to  pay  for  its 
pioneer's  preference  license  in 
installments  under  similar  terms  and 
conditions.  Finally,  the  Commission 
proposed  to  require  a  pioneer's 
preference  license  that  is  not  eligible  for 
installment  payments  to  pay  in  one 
lump  sum  within  a  reasonable  time 
[e.g.,  30  days)  after  the  auction  for 
comparable  licenses  has  concluded  or 
after  the  license  grant  becomes  final, 
whichever  is  later. 

9.  In  accord  with  the  GATT 
legislation,  the  Commission  proposed  to 
sunset  the  pioneer's  preference  program 
on  September  30, 1998.  It  requested 
comment  on  the  utility  of  the  program, 
particularly  in  Hght  of  its  competitive 
bidding  authority.  Additionally,  it 
proposed  on  its  own  motion  to  modify 
the  pioneer's  preference  rules  by 
limiting  the  award  of  preferences  to 
services  in  which  a  new  allocation  of 
spectrum  is  required. 

10.  Finally,  the  Commission  proposed 
to  apply  the  rules  adopted  in  response 
to  the  Further  Notice  to  any  pioneer's 
preference  requests  granted  after 
adoption  of  those  rules,  regardless  of 
when  the  requests  were  accfepted  for 
filing,  except  in  proceedings  in  which 
tentative  pioneer's  preference  decisions 
have  been  made. 

11.  Only  two  parties  filed  comments 
on  the  Further  Notice,  and  no  party  filed 
reply  comments.  Satellite  CD  Radio,  Inc. 
(CD  Radio)  states  that  the  Commission 
should  grant  pioneer's  preferences  for 
regulatory  as  well  as  technical 
innovation,  and  also  grant  preferences 
in  services  in  which  no  mutually 
exclusive  applications  exist.  Omnipoint 
Communications,  Inc.  (Omnipoint) 
addresses  payment  measures  for  small 
business  pioneers  in  services  in  which 
licenses  are  awarded  by  competitive 
bidding.  It  argues  that  the  Commission 
should  provide:  (1)  Payment  terms  that 
are  more  attractive  than  the  terms 
offered  to  designated  entities  or 
entrepreneur-band  applicants,  so  that 
small  business  pioneers  have  an 
incentive  to  take  on  the  risks  of 
innovation;  and  (2)  the  use  of  an 
installment  plan  with  principal  and 
accrued-interest  obligations  deferred 
until  the  end  of  a  five-year  period. 


12.  With  respect  to  CD  Radio's 
statements  regarding  regulatory 
innovation,  the  Commission  finds  that 
its  pioneer's  preference  rules  already 
incorporate  non-technical  or  regulatory 
aspects.  Accordingly,  it  finds  no  need  to 
amend  its  pioneer's  preference  rules  in 
this  regard. 

13.  With  respect  to  CD  Radio's 
proposals  regarding  awarding 
preferences  in  services  where  mutually 
exclusive  situations  do  not  exist  and 
where  competitive  bidding  is  not 
authorized,  the  Commission  finds  that  a 
preference,  beyond  a  guaranteed  license 
and  a  15  percent  discount  in  auctioned 
services,  would  be  unnecessary  and 
contrary  to  the  stated  purpose  of  the 
pioneer's  preference  program.  In 
adopting  die  pioneer's  preference 
procedures,  the  Commission  sought  to 
foster  the  development  of  new  services 
and  to  improve  existing  services  by 
reducing  the  delays  and  risks  for 
innovators  associated  with  the 
Commission's  licensing  processes  as 
they  existed  at  that  time.  Applicants 
facing  no  mutually  exclusive 
applications  run  no  risk  of  not  receiving 
licenses,  assuming  they  are  qualified,  so 
the  Commission  did  not  contemplate 
that  any  preferences  would  be  needed  to 
serve  the  public  interest  purposes  of  the 
pioneer's  preference  program. 
Accordingly,  the  Commission  rejects  CD 
Radio's  proposal  to  award  preferences 
in  services  in  which  mutually  exclusive 
license  applications  do  not  exist. 

14.  With  respect  to  Omnipoint's 
proposal  for  lower  payments  for  small 
business  pioneers  than  designated 
entities  in  services  in  which  licenses  are 
awarded  by  competitive  bidding,  the 
Commission  noted  that  the  pioneer's 
preference  and  designated  entity 
programs  are  designed  to  meet  different 
goals.  The  pioneer's  preference  program 
is  designed  to  reward  a  particular  entity 
for  its  innovative  contributions  to  a  new 
or  existing  service,  whereas  the 
designated  entity  program  is  designed  to 
promote  economic  opportunity  and 
competition  by  dissemininating  licenses 
among  a  wide  variety  of  applicants  and 
to  increase  participation  in  spectrum- 
based  telecommunications  services  by 
entities  that  lack  access  to  substantial 
amounts  of  capital  and  that  face 
economic  disadvantages  in  obtaining 
licenses  in  a  competitive  bidding 
environment,  such  as  small  businesses. 
Accordingly,  the  Commission  rejects 
Omnipoint's  proposal  to  guarantee 
small  business  pioneers  lower  payments 
than  other  designated  entities. 

15.  With  respect  to  Omnipoint's 
proposal  for  a  deferred  payment  plan  for 
small  business  pioneers  in  services  in 
which  licenses  are  awarded  by 
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competitive  bidding,  consistent  with  the 
above  discussion,  the  Commission  finds 
no  need  to  give  such  pioneers  an 
advantage  over  similarly  situated  small 
businesses.  The  Commission  notes  that 
in  the  Further  Notice  it  proposed  that  if 
an  entity  receiving  a  pioneer's 
preference  would  be  eligible  for 
installment  payments  in  the  auction  for 
that  service,  the  entity  could  pay  for  its 
pioneer's  preference  license  in 
installments  under  comparable  terms 
and  conditions  to  similarly  situated 
licenses  over  a  period  not  to  exceed  five 
years.  The  Commission  finds  this 
proposal  adequate  to  address 
Omnipoint's  concerns  and  adopts  it. 
while  rejecting  Omnipoint's  deferred 
payment  proposal. 

16.  No  comments  were  filed  with 
respect  to  the  other  proposals  in  the 
Further  Notice.  Because  they  are  in  the 
public  interest  and  promote  the  goals  of 
the  pioneer's  preference  program  and 
the  GATT  legislation,  the  Commission 
adopts  them.  Specifically,  with  respect 
to  peer  review,  it  provides  an 
opportunity  for  review  and  verification 
of  pioneer's  preference  requests  by 
experts  who  are  not  Commission 
employees.  It  delegates  to  the  Chief. 
OET  the  authority  to  select,  in 
appropriate  cases  on  his/her  own 
initiative  or  upon  request  by  a 
preference  applicant  or  other  interested 
person,  a  panel  of  experts  consisting  of 
persons  who  are  knowledgeable  about 
the  specific  technology  set  forth  in  a 
pioneer's  preference  request  and  who 
are  neither  employed  by  the 
Commission  nor  by  any  applicant 
seeking  a  pioneer's  preference  in  the 
same  or  similar  communications 
service.  It  concludes  that  the  best 
interpretation  of  Section 
309(j)(13)(D)(i)'s  conflict-of-interest 
language  provides  that  there  must  be  an 
opportunity  for  review  and  verification 
by  experts  who  are  neither  employees  of 
the  Commission  nor  employees  of  any 
applicant  seeking  a  pioneer's 
preference.  These  panels  will  generally 
be  granted  a  period  of  up  to  90  days,  but 
no  more  than  180  days,  to  present  their 
findings  to  the  Commission. 

17.  With  respect  to  implementing  the 
unjust  enrichment  provisions  in  section 
309(j)(13){D)(ii).  the  Commission  is 
requiring  that  to  qualify  for  a  pioneer's 
preference  in  services  in  which  licenses 
are  awarded  by  competitive  bidding,  an 
applicant — in  addition  to  meeting  the 
other  pioneer's  preference 
requirements — must  demonstrate  that 
the  Commission's  public  rulemaking 
process  inhibits  it  from  capturing  the 
economic  rewards  of  its  innovation 
unless  it  is  granted  a  pioneer's 
preference  license.  The  applicant  must 


show  that  it  may  lose  its  intellectual 
property  protection  because  of  the 
Commission's  public  process;  that  the 
damage  to  its  intellectual  property  is 
likely  to  be  more  significant  than  in 
other  contexts,  such  as  the  patent 
process;  and  that  the  guarantee  of  a 
license  is  a  significant  factor  in  its 
ability  to  capture  the  rewards  from  its 
innovation.  Such  a  showing  must 
accompany  the  pioneer's  preference 
request  even  if  the  Commission  has  not 
yet  determined  that  the  particular 
service  for  which  a  preference  is  sought 
will  be  subject  to  competitive  bidding. 

18.  As  proposed  in  the  Further  Notice, 
pioneer's  preference  awards  will  be 
limited  to  services  that  require  a 
spectnun  allocation.  However,  the 
Commission  notes  that  an  entity  that 
develops  a  new  technology  that  may  be 
used  in  an  existing  service  may  be  able 
to  reap  significant  financial  benefits  by 
patenting  that  technology  or  by  selling 
equipment  that  uses  that  technology. 

19.  Pursuant  to  authority  in  section 
4(i).  in  conjunction  with  sections  1, 
303{r),  307,  and  309  of  the 
Communications  Act,  the  Commission 
finds  that  it  is  in  the  public  interest  and 
in  furtherance  of  its  pioneer's  preference 
policy  in  an  auction  environment  to 
apply  the  rules  adopted  herein  to 
pending  pioneer's  prference 
proceedings  that  have  not  reached  the 
tentative  decision  stage.  Parties  with 
pending  pioneer's  preference 
applications  on  file  with  the 
Commission  will  have  30  days  from  the 
effective  date  of  the  rules  adopted 
herein  to  amend  their  applications  to 
bring  them  into  conformance  writh  these 
rules  and  the  rules  adopted  in  the 
Second  Report  and  Order  in  this 
proceeding.  Failure  to  timely  amend  a 
pending  pioneer's  preference  request 
will  result  in  the  dismissal  of  the 
request. 

20.  In  the  Second  Report  and  Order, 
the  Commission  stated  that  while  the 
payment  mechanism  in  the  GATT 
legislation  does  not  apply  to  pioneer's 
preference  requests  accepted  for  filing 
on  or  before  September  1,  1994, 
nevertheless — pursuant  to  section  4(i) 
and  other  provisions  of  the 
Communications  Act — license  charges 
would  be  imposed  on  any  pioneer's 
preference  license  granted  in 
proceedings  in  which  no  tentative 
decision  had  yet  been  made,  even  if  the 
requests  in  such  proceedings  were 
accepted  for  filing  on  or  before  that  date. 
In  addition,  prior  to  enactment  of  the 
GATT  legislation,  the  Commission 
amended  the  rules  (also  pursuant  to 
Section  4(i))  to  impose  charges  on  any 
pioneer's  preference  licenses  granted  as 
a  result  of  the  three  pioneer's  preference 


proceedings  in  which  only  tentative 
decisions  had  been  made  prior  to  the 
initiation  of  this  pioneer's  preference 
review  rulemaking. 

21.  The  Commission  now  concludes, 
on  further  analysis,  that  the  payment 
requirements  in  subsections 
309(j)(13){B),  (C)  and  (E)  of  the 
Communications  Act.  which  were 
enacted  by  the  GATT  legislation,  apply 
to  pioneer's  preference  requests  relatless 
to  any  licenses  issued  on  or  after  August 
1, 1994,  regardless  of  when  the 
pioneer's  preference  requests  were 
accepted  for  filing.  The  September  1, 
1994  date  applies  only  to  the  regulations 
required  by  subsection  309(j)(13)(D). 
Accordingly,  the  Commission 
determines  that,  while  the  new 
regulations  prescribed  here  (regarding 
criteria,  peer  review  and  unjust 
enrichment),  pursuant  to  subsection 
309(j)(13)(D).  will  not  apply  in  the 
proceedings  in  which  tentative 
decisions  have  been  made,  the  payment 
provisions  of  the  GATT  legislation  will 
apply  to  any  and  all  licenses  ultimately 
issued  in  the  future  resulting  from  a 
pioneer's  preference,  including  any 
license  based  on  a  preference  granted  in 
CC  Docket  No.  92-297  (28  GHz  Local 
Muhipoint  Distribution  Service 
proceeding). 

22.  Finally,  pursuant  to  the  GATT 
legislation,  the  Commission  will 
terminate  the  pioneer's  preference 
program  on  September  30. 1998. 

23.  Accordingly,  it  is  ordered  that 
Parts  0  and  1  of  the  Commission's  Rules 
are  amended  as  specified  below, 
effective  60  days  after  publication  in  the 
Federal  Register.  This  action  is  taken 
pursuant  to  Sections  4(i),  7(a),  303(c), 
303(f),  303(g),  303(r),  and  309(j)  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  §§154(i),  157(a). 
303(c),  303(f).  303(g).  303(r),  and  309(j). 

List  of  Subjects 

47  CFH  Part  0 

Organization  and  functions 
(Government  agencies). 

47  CFR  Parti 

Administrative  practice  and 
procedure. 

Federal  Communications  Commission 
WUliam  F.  Caton, 
Acting  Secretary. 

Amendatory  Text 

Parts  0  and  1  of  chapter  I  of  title  47 
of  the  Code  of  Federal  Regulations  are 
amended  as  follows: 


PART  0— COMMISSION 
ORGANIZATION 

1.  The  authority  citation  for  part  0 
continues  to  read  as  follows: 

Authority:  Sec.  5. 48  Stat.  1068.  as 
amended;  47  U.S.C.  155.  225,  unless 
otherwise  noted. 

2.  Section  0.241  is  amended  by 
adding  new  paragraph  (f)  to  read  as 
follows: 

§  0.241    Authority  delegated. 

»         *         •         *         * 

(f)  The  Chief,  Office  of  Engineering 
and  Technology  (OET)  is  authorized  to 
select,  in  appropriate  cases  on  his/her 
ovim  initiative  or  upon  request  by  a 
pioneer's  preference  applicant  or  other 
interested  person,  a  panel  of  experts 
consisting  of  persons  who  are 
knowledgeable  about  the  specific 
technology  set  forth  in  a  pioneer's 
preference  request  and  who  are  neither 
employed  by  the  Commission  nor  by 
any  applicant  seeking  a  pioneer's 
preference  in  the  same  or  similar 
communications  service.  In  consultation 
with  the  General  Counsel,  the  Chief, 
OET,  shall  also  impose  other  conflict-of- 
interest  requirements  that  are  necessary 
in  the  interest  of  attaining  impartial, 
expert  advice  regarding  the  particular 
pioneer's  preference  request  or  requests. 

PART  1— PRACTICE  AND 
PROCEDURE 

1.  The  authority  citation  for  part  1 
continues  to  read  as  follows: 

Authority:  Sees.  4,  303.  48  Stat.  1066, 
1082,  as  amended;  47  U.S.C.  154,  303; 
Implement,  5  U.S.C.  552  and  21  U.S.C.  853a, 
unless  otherwise  noted. 

2.  Section  1.402  is  amended  by 
revising  the  first  sentence  of  paragraph 
(a);  removing  paragraph  (b); 
redesignating  paragraphs  (c),  (e),  (f),  and 
(h)  as  new  paragraphs  (b),  (d),  (e).  and 
(j)  respectively;  redesignating 
paragraphs  (d)  and  (g)  as  new 
paragraphs  (c)  and  (f).  respectively,  and 
revising  them;  and  adding  new 
paragraphs  (g),  (h),  (i),  and  (k)  to  read  as 
follows: 

§  1 .402    Pioneer's  preference. 

(a)  When  filing  a  petition  for  rule 
making  pursuant  to  §  1.401  that  seeks  an 
allocation  of  spectrum  for  a  new  service 
or  that,  by  use  of  innovative  technology 
in  a  new  spectrum  allocation,  will 
substantially  enhance  an  existing 
service,  the  petitioner  may  also  submit 
a  separate  request  that  it  be  awarded  a 
pioneer's  preference  in  the  licensing 
process  for  the  service.  *  •   * 


(c)  Pioneer's  preference  requests 
complying  with  the  requirements  and 
procedures  in  paragraphs  (a)  and  (b)  of 
this  section  will  be  accepted  for  filing 
and  listed  by  file  number  in  a  notice  of 
proposed  rule  making  addressing  the 
new  service  or  technology  proposed  in 
the  request,  if  such  a  notice  of  proposed 
rulemaking  is  adopted.  A  final 
determiiiation  on  a  request  for  pioneer's 
preference  and  its  scope  will  normally 
be  made  in  a  report  and  order  adopting 
new  rules  for  the  service  or  technology 
proposed  in  the  request,  if  such  rules 
are  adopted.  If  awarded,  the  pioneer's 
preference  will  provide  that  the 
preference  applicant's  application  for  a 
construction  permit  or  license  will  not 
be  subject  to  mutually  exclusive 
applications.  If  granted,  the  construction 
permit  or  license  will  be  subject  to  the 
conditions  in  paragraphs  (e)  and  (f)  of 
this  section. 
•        •        *        *        * 

(f)  In  services  in  which  licenses  are 
assigned  by  competitive  bidding,  any 
parties  receiving  pioneer's  preferences 
will  be  required  to  pay  for  their  licenses 
in  accord  with  the  payment  formula 
specified  in  the  General  Agreement  on 
Tariffs  and  Trade  legislation.  Pub.  L. 
103-465.  This  formula  requires  that 
pioneers  pay  in  a  lump  sum  or  in 
installment  payments  over  a  period  of 
not  more  than  five  years  85  percent  of 
the  average  price  paid  for  comparable 
licenses.  Comparable  licenses  will  be 
determined  by  the  Commission  on  a 
case-by-case  basis.  For  licenses  issued 
on  or  after  August  1. 1994.  the 
Commission  shall  recover  for  the  public 
a  portion  of  the  value  of  the  public 
spectrum  resource  made  available  to  a 
pioneer's  preference  recipient  by 
requiring  such  person,  as  a  condition  for 
receipt  of  the  license,  to  agree  to  pay  a 
sum  determined  by — 

(1)  Identifying  the  winning  bids  for 
the  licenses  that  the  Commission 
determines  are  most  reasonably 
comparable  in  terms  of  bandwidth, 
scope  of  service  area,  usage  restrictions, 
and  other  technical  characteristics  to  the 
license  awarded  to  such  person,  and 
excluding  licenses  that  the  Commission 
determines  are  subject  to  bidding 
anomalies  due  to  the  award  of 
preferential  treatment; 

(2)  Dividing  each  such  winning  bid  by 
the  population  of  its  service  area 
(hereinafter  referred  to  as  the  per  capita 
bid  amount); 

(3)  Computing  the  average  of  the  per 
capita  bid  amounts  for  the  licenses 
identified  under  paragraph  (f)(1)  of  this 
section; 

(4)  Reducing  such  average  amount  by 
15  percent;  and 


(5)  Multiplying  the  amount 
determined  under  paragraph  (0(4)  of 
this  section  by  the  population  of  the 
service  area  of  the  license  obtained  by 
such  person. 

(g)  In  services  in  which  licenses  are 
awarded  by  competitive  bidding,  a 
pioneer  that  qualifies  as  a  designated 
entity  will  be  eligible  for  installment 
payments  under  the  same  terms  and 
conditions  as  other  designated  entities 
in  that  service,  except  that  in  all 
services  the  pioneer's  payments  must  be 
completed  within  a  five  year  period  that 
will  begin  30  days  after  the  auction  for 
comparable  licenses  has  concluded  or 
30  days  after  the  pioneer's  license  grant 
becomes  final,  whichever  is  later.  A 
pioneer,  like  other  applicants,  will  be 
required  in  its  license  application  to 
certify  and  make  the  requisite 
demonstration  that  it  is  eligible  for 
installments.  Pioneers  that  are  not 
eligible  for  installment  payments  must 
make  the  85  percent  payment  specified 
in  §  1.402(0  within  30  days  after  the 
auction  for  comparable  licenses  has 
concluded  or  within  30  days  after  the 
license  grant  become  final,  whichever  is 
later. 

(h)  An  opportunity  for  review  and 
verification  of  pioneer's  preference 
requests  by  experts  who  are  not 
Commission  employees  will  be 
provided  by  the  Commission.  The  Chief, 
Office  of  Engineering  and  Technology 
(OET)  may  select  a  panel  of  experts 
consisting  of  persons  who  are 
knowledgeable  about  these  specific 
technology  set  forth  in  a  pioneer's 
preference  request  and  who  are  neither 
employed  by  the  Commission  nor  by 
any  applicant  seeking  a  pioneer's 
preference  in  the  same  or  similar 
communications  service.  The  panel  of 
experts  will  generally  be  granted  a 
period  of  up  to  90  days,  but  no  more 
than  180  days,  to  present  their  findings 
to  the  Commission.  The  Commission 
will  generally  establish,  conduct,  and 
seek  the  consensus  of  the  panel 
pursuant  to  the  Federal  Advisory 
Committee  Act.  and  will  evaluate  its 
recommendations  in  light  of  all  the 
submissions  and  comments  in  the 
record.  Panelists  will  have  the  authority 
to  seek  further  information  pertaining  to 
preference  requests  and  to  perform  field 
evaluations,  as  deemed  appropriate  by 
the  Chief,  OET. 

(i)  In  order  to  qualify  for  a  pioneer's 
preference  in  services  in  which  licenses 
are  awarded  by  competitive  bidding,  an 
applicant  must  demonstrate  that  the 
Commission's  public  rulemaking 
process  inhibits  it  from  capturing  the 
economic  rewards  of  its  innovation 
unless  it  is  granted  a  pioneer's 
preference  license.  The  applicant  must 
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show  that  it  may  lose  its  intellectual 
property  protection  because  of  the 
Commission's  public  process;  that  the 
damage  to  its  intellectual  property  is 
likely  to  be  more  significant  than  in 
other  contexts,  such  as  the  patent 
process;  and  that  the  guarantee  of  a 
licen«e  is  a  significant  factor  in  its 
ability  to  capture  the  rewards  from  its 
innovation.  This  demonstration  will  be 
required  even  if  the  Commission  has  not 
determined  at  the  time  a  pioneer's 
preference  request  is  filed  whether 
assigrunents  in  the  proposed  service 
will  b«  made  by  competitive  bidding. 
*        •        *        •        * 

(k)  This  section,  along  with  the  other 
pioneer's  preference  rules  sp)ecified  in 
§  §  0.241(f)  and  5.207  of  this  chapter, 
will  cease  to  be  effective  on  September 
30.  1998. 
|FR  Doc.  95-14945  Filed  6-19-95;  8:45  am] 

BILUNG  COOe  6712-01-M 


Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy 
contractors.  International  Transcription 
Service,  Inc.,  (202)  857-3800.  2100  M 
Street.  NW..  Suite  140.  Washington,  DC 
20037. 

List  of  Subiects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
Douglas  W.  Weiibink. 

Chief.  Policy  and  Rules  Division.  Mass  Media 
Bureau. 

IFR  Doc.  95-15050  Filed  6-19-95;  8:45  am] 
HLLMQ  cooe  cna-oi-F 


47  CFrt  Part  73 

[MM  Docket  No.  92-69;  RM-7923.  RM-8042] 

Radio  Broadcasting  Services; 
Bradenton  and  High  Point,  PL 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule;  petition  for 

reconsideration. 

summary:  The  Commission  denies  a 
Petition  for  Reconsideration  filed  by  ECI 
License  Company,  LP.  of  the  action 
taken  by  the  Chief,  Allocations  Branch, 
in  MM  Docket  No.  92-59  substituting 
Channel  278C  for  Channel  278C1  at 
Bradenton.  Florida.  See  58  FR  21259 
(April  20, 1993).  Petitioner  argues  that 
there  is  no  location  within  the  fully- 
spaced  site  zone  for  Channel  278C  that 
will  accommodate  a  tower  sufficiently 
high  to  meet  the  minimum  spacing  and 
coverage  requirements  for  a  Class  C 
station.  The  Chief,  Policy  and  Rules 
Division,  Mass  Media  Bureau,  denies 
the  petition  based  on  the  fact  that  ECI 
raises  no  new  issues  or  arguments  that 
were  not  addressed  previously  in  this 
proceeding. 

EFFECTIVE  DATE:  June  20,  1995. 
FOR  FURTHER  INFORMATION  CONTACT:  Jane 
Hinckley  Halprin,  Mass  Media  Bureau, 
(202)  776-1653. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's 
Memorandum  Opinion  and  Order.  MM 
Docket  No.  92-59,  adopted  June  7,  1995, 
and  released  June  14, 1995.  The  full  text 
of  this  decision  is  available  for  public 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  1919  M  Street,  NW., 


47  CFR  Part  73 

PMM  Docket  No.  93-136;  RM-8161,  RM- 
8309,  RM-8310] 

Radio  Broadcasting  Services; 
Clewiston,  Fort  Myers  Villas, 
Indiantown,  Jupiter,  Key  Colony 
Beacti,  Key  Largo,  Marattion,  and 
Naples,  FL 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule;  petitions  for 

reconsideration. 

SUMMARY:  The  Commission  grants  a 
Petition  for  Reconsideration  filed  by 
Key  Chain,  Inc.  of  the  action  taken  by 
the  Acting  Chief  of  the  Allocations 
Branch  in  MM  Docket  No.  93-136 
denying  any  reimbursement  to  Key 
Chain  for  reasonable  costs  incurred  in 
changing  channels  within  its  class  to 
accommodate  an  amendment  of  the 
Commission's  FM  Table  of  Allotments 
sought  by  another  party.  See  59  FR 
43064  (August  22. 1994).  The 
Commission  hereby  allows  partial 
reimbursement  to  Key  Chain.  The 
Commission  also  denies  a  Petition  for 
Reconsideration  filed  by  Amaturo 
Group,  Ltd.,  WUSV,  Inc.,  and  Jupiter 
Broadcasting  Corporation,  and  finds  that 
the  particular  amendment  of  the  Table 
of  Allotments  ordered  by  the 
Commission  was  necessary  and 
warranted  by  credible  evidence. 
EFFECTIVE  DATE:  June  20, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  B.  Somers,  Mass  Media  Bureau. 
(202) 776-1653. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's 
Memorandum  Opinion  and  Order,  MM 
Docket  No.  93-136.  adopted  June  5. 
1995.  and  released  June  14, 1995.  The 
full  text  of  this  Commission  decision  is 
available  for  public  inspection  and 
copying  during  normal  business  hours 
in  the  FCC  Reference  Center  (Room 


239).  1919  M  Street.  NW..  Washington. 
DC.  The  complete  text  of  this  decision 
may  also  be  purchased  from  the 
Commission's  copy  contractors. 
International  Transcription  Service, 
Inc..  (202)  857-3800,  2100  M  Street, 
NW.,  Suite  140,  Washington,  DC  20037. 

List  of  Subiects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
Douglas  W.  Webbink, 

Chief,  Policy  and  Rules  Division,  Mass  Media 
Bureau. 
IFR  Doc.  95-15048  Filed  6-19-95;  8:45  am] 

MLUNO  cooe  6712-41-F 

47  CFR  Part  73 

[MM  Docket  No.  90-550;  RM-7345] 

Radio  Broadcasting  Services; 
Lafayette,  LA 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule;  petition  for 

reconsideration. 

SUMMARY:  The  Commission  dismisses  a 
Petition  for  Reconsideration  filed  by 
C.R.  Crisler.  Crisler  sought 
reconsideration  of  the  action  taken  by 
the  Chief,  Allocations  Branch  in  MM 
Docket  No.  90-550,  in  which  Lafayette 
FM  Joint  Venture  ("LFMJV"),  the 
permittee  of  Station  KRRQ(FM)  in 
Lafayette,  Louisiana,  was  granted  an 
upgrade  of  its  station  from  Channel 
238A  to  238C2.  57  FR  45002  (Sept.  30, 
1992).  The  Commission  denied  Crisler's 
petition  in  that  it  failed  to  raise 
arguments  that  warranted  denying  an 
upgrade  of  LFMJV's  station. 
EFFECTIVE  DATE:  June  20, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  W.  Logan,  Mass  Media  Bureau, 
(202)  776-1653. 

SUPPLEMENTARY  INFORMATION:  This  iS  3 
synopsis  of  the  Commission's 
Memorandum  Opinion  and  Order,  MM 
Docket  No.  90-550,  adopted  June  5, 
1995,  and  released  June  14, 1995.  The 
full  text  of  this  Commission  decision  is 
available  for  public  inspection  and 
copying  during  normal  business  hours 
in  the  FCC  Reference  Center  (Room 
239),  1919  M  Street,  NW.,  Washington, 
DC.  The  complete  text  of  this  decision 
may  also  be  purchased  from  the 
Commission's  copy  contractors, 
International  Transcription  Service, 
Inc.,  (202)  857-3800,  2100  M  Street, 
NW.,  Suite  140.  Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 


Federal  Cximmunications  Commission. 

Douglas  W.  Wet>bink. 

Chief  Policy  and  Rules  Division,  Mass  Media 

Bureau. 

IFR  Doc.  95-15049  Filed  6-19-95;  8.45  am] 

BILUNG  CODE  S712-01-F 


47  CFR  Part  73 

[MM  Docket  No.  93-164;  RM-8248] 

Radio  Broadcasting  Services; 
Williamstown,  WV 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 

summary:  The  Commission,  at  the 
request  of  James  Phillips,  allots  Channel 
245A  at  Williamstown,  West  Virginia,  as 
its  first  local  aural  transmission  service. 
See  58  FR  34026.  June  23,  1993. 
Channel  245A  can  be  allotted  to 
Williamstown  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  6.9  kilometers  (4.3  miles) 
southwest  to  avoid  a  short-spacing  to 
Station  WRRK(FM),  Channel  245A, 
Braddock,  Pennsylvania.  The 
coordinates  for  Channel  245A  at 
Williamstown  are  North  Latitude  39- 
22-18  and  West  Longitude  81-31-04. 
Since  Williamstown  is  located  within 
320  kilometers  (200  miles)  of  the  U.S.- 
Canadian border,  Canadian  concurrence 
has  been  obtained.  With  this  action,  this 
proceeding  is  terminated. 

DATES:  Effective  July  31,  1995.  The 
window  period  for  filing  applications 
for  Channel  245A  at  Williamstown, 
West  Virginia,  will  open  on  July  31, 
1995,  and  close  on  August  31,  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  P.  McDonald,  Mass  Media 
Bureau,  (202)  418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  93-164, 
adopted  June  6, 1995,  and  released  June 
14, 1995.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  1919  M  Street,  NW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy 
contractors.  International  Transcription 
Service,  Inc.,  (202)  857-3800,  2100  M 
Street,  NW.,  Suite  140,  Washington,  DC 
20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 


Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— [AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  Sections  303.  48  Stat.,  as 
amended.  1082:  47  U.S.Q  154,  as  amended. 

§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  West  Virginia,  is 
amended  by  adding  Williamstown, 
Channel  245A. 

Federal  Communications  Commission. 
John  A  Karousos. 

Chief.  Allocations  Branch.  Policy  and  Rules 
Division,  Mass  Media  Bureau. 

(FR  Doc.  95-15045  Filed  6-19-95;  8:45  am] 
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47  CFR  Part  73 

[MM  Docket  No.  94-138;  RM-S542] 

Radio  Broadcasting  Services; 
Ketchikan,  AK 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  document  allots  Channel 
260 A  to  Ketchikan,  Alaska,  as  that 
community's  third  local  FM  service,  in 
response  to  a  petition  for  rule  making 
filed  on  behalf  of  TLP  Communications, 
Inc.  See  59  FR  62390,  December  5,  1994. 
Coordinates  used  for  Channel  260A  at 
Ketchikan  are  55-20-30  and  131-38^8. 
With  this  action,  the  proceeding  is 
terminated. 

DATES:  Effective  July  31, 1995.  The 
window  period  for  filing  applications 
on  Channel  260A  at  Ketchikan.  Alaska, 
will  open  on  July  31,  1995,  and  close  on 
August  31, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Joyner,  Mass  Media  Bureau.  (202) 
418-2180.  Questions  related  to  the 
window  application  filing  process  for 
Channel  260 A  at  Ketchikan.  Alaska, 
should  be  addressed  to  the  Audio 
Services  Division.  FM  Branch,  (202) 
418-2700. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  94-138, 
adopted  June  7,  1995,  and  released  June 
14,  1995.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC's  Reference 
Center  (Room  239),  1919  M  Street,  NW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 


from  the  Commission's  copy 
contractors.  International  'Transcription 
Service,  Inc.,  (202)  857-3800,  located  at 
1919  M  Street,  NW.,  Room  246,  or  2100 
M  Street,  NW..  Suite  140,  Washington. 
DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— tAMENDEDl 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  Sees.  303,  48  Stat.,  as  amended. 
1082:  47  U.S.C.  154.  as  amended. 

§73.202    [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Alaska,  is  amended 
by  adding  Channel  260A  at  Ketchikan. 

Federal  Communications  Commission. 

John  A.  Karousos, 

Chief.  Allocations  Bmnch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

IFR  Doc.  95-15051  Filed  6-1&-95:  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Parts  217  and  227 

[Docket  No.  950427119-5152-04;  I.D. 
061295B] 

RIN  0648-AH98 

Sea  Turtle  Conservation:  Restrictions 
Applicable  to  Shrimp  Trawling 
Activities;  Additional  Turtle  Excluder 
Device  Requirements  Within  Certain 
Fishery  Statistical  Zones 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Temporary  additional 
restrictions  on  fisliing  by  shrimp 
trawlers  in  the  nearshore  waters  off 
Georgia  to  protect  sea  tiulles;  request  for 
comments. 

SUMMARY:  NMFS  is  imposing,  for  a  30- 
day  period,  additional  restrictions  on 
shrimp  trawlers  fishing  in  the  Atlantic 
Area  in  offshore  waters  out  to  10 
nautical  miles  (nm)(18.5  km)  from  the 
COLREGS  line,  between  30''45'  N.  lat. 
and  32°03'  N.  lat.  This  area  includes 
nearshore  waters  in  NMFS  fishery 
statistical  Zone  31,  a  small  part  of  the 
southern  portion  of  statistical  Zone  32, 
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and  approximately  18  miles  (29.0  km)  of 
the  northern  portion  of  statistical  Zone 
30.  The  restrictions  include  prohibitions 
on  the  use  by  shrimp  trawlers  of:  soft 
turtle  excluder  devices  (TEDs);  bottom- 
opening  TEDs;  webbing  flaps  that 
completely  cover  the  escape  opening  of 
TEDs;  and  try  nets  with  a  headrope 
length  greater  than  12  h  (3.6  m)  and 
footrope  length  greater  than  15  ft  (4.5 
m),  unless  the  try  nets  are  equipped 
with  approved  TEDs  other  than  soft  or 
bottom-opening  TEDs.  This  action  is 
necessary  to  prevent  the  continuation  of 
high  levels  of  mortality  and  strandings 
of  threatened  and  endangered  sea 
turtles. 

DATES:  This  action  is  effective  at  12:01 
a.m.  (local  time)  June  21.  1995  through 
11:59  p.m.  (local  time)  July  20.  1995. 
Comments  on  this  action  must  be 
submitted  by  July  21. 1995. 
ADDRESSES:  Comments  on  this  action 
and  requests  for  a  copy  of  the 
environmental  assessment  (EA)  or 
supplemental  biological  opinion  (BO) 
prepared  for  this  action  should  be 
addressed  to  the  Chief.  Endangered 
Species  Division,  Office  of  Protected 
Resources.  NMFS.  1315  East-West 
Highway.  Silver  Spring,  MD  20910. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  A.  Oravetz,  813-570-5312.  or 
Russell  Bellmer.  301-713-1401. 
SUPPLEMENTARY  INFORMATION: 

Background 

All  sea  turtles  that  occur  in  U.S. 
waters  are  listed  as  either  endangered  or 
threatened  under  the  Endangered 
Species  Act  of  1973  (ESA).  The  Kemp's 
ridley  [Lepidochelys  kewpii), 
leatherback  [Derwochelys  coriacea),  and 
hawksbill  (Eretmochelys  imbricata)  are 
listed  as  endangered.  Loggerhead 
{Caretta  caretta)  and  green  (Chelonia 
mydas)  turtles  are  listed  as  threatened, 
except  for  breeding  populations  of  green 
turtles  in  Florida  and  on  the  Pacific 
coast  of  Mexico,  which  are  listed  as 
endangered. 

The  incidental  take  and  mortality  of 
sea  turtles,  as  a  result  of  shrimp  trawling 
activities  have  been  documented  in  the 
Gulf  of  Mexico  and  along  the  Atlantic 
Seaboard.  Under  the  ESA  and  its 
implementing  regulations,  taking  sea 
turtles  is  prohibited,  with  exceptions  set 
forth  at  50  CFR  227.72.  The  incidental 
taking  of  turtles  during  shrimp  trawling 
in  the  Gulf  and  Atlantic  Areas  (as 
defined  in  50  CFR  217.12)  is  excepted 
from  the  taking  prohibition,  if  the  sea 
turtle  conservation  measures  specified 
in  the  sea  turtle  conservation 
regulations  (50  CFR  part  227.  subpart  D) 
are  employed.  The  regulations  require 
most  shrimp  trawlers  operating  in  the 


Gulf  of  Mexico  and  Southeast  U.S. 
Atlantic  to  have  a  NMFS-approved  TED 
installed  in  each  net  rigged  for  fishing, 
year  round. 

The  conservation  regulations  provide 
a  mechanism  to  implement  further 
restrictions  of  fishing  activities,  if 
necessary  to  avoid  unauthorized  takings 
of  sea  turtles  that  may  be  likely  to 
jeopardize  the  continued  existence  of 
listed  species  or  that  would  violate  the 
terms  and  conditions  of  an  incidental 
take  statement  or  biological  opinion. 
Upon  a  determination  that  incidental 
takings  of  sea  turtles  during  fishing 
activities  are  not  authorized,  additional 
restrictions  may  be  imposed  to  conserve 
listed  species  and  will  be  imposed  if 
necessary  to  avoid  unauthorized  takings 
that  may  be  likely  to  jeopardize  the 
continued  existence  of  a  listed  species. 
Restrictions  may  be  effective  for  a 
period  of  up  to  30  days  and  may  be 
renewed  for  additional  periods  of  up  to 
30  days  each  (50  CFR  227.72(e)(6)). 

Biological  Opinion 

On  November  14. 1994.  NMFS  issued 
a  Biological  BO.  that  concluded  that  the 
continued  long-term  operation  of  the 
shrimp  fishery  in  the  nearshore  waters 
of  the  southeastern  U.S.  was  likely  to 
jeopardize  the  continued  existence  of 
the  highly  endangered  Kemp's  ridley.  In 
addition,  while  the  long-term  operation 
of  the  shrimp  fishery  would  not  likely 
jeopardize  the  continued  existence  of 
loggerheads,  it  could  prevent  the 
recovery  of  this  species.  This  BO 
resulted  from  an  ESA  section  7 
consultation  that  was  reinitiated  in 
response  to  the  unprecedented  number 
of  dead  sea  turtles  that  stranded  along 
the  coasts  of  Texas,  Louisiana,  Georgia, 
and  Florida  in  the  spring  and  summer 
of  1994,  coinciding  with  heavy 
nearshore  shrimp  trawling  activity. 
Pursuant  to  section  7(b)(3)  of  the  ESA, 
NMFS  provided  a  reasonable  and 
prudent  alternative  to  the  existing 
management  measures  that  would  allow 
the  shrimp  fishery  to  continue  without 
jeopardizing  the  continued  existence  of 
the  Kemp's  ridley  sea  turtle.  In  addition, 
the  BO  was  accompanied  by  an 
Incidental  Take  Statement  (ITS), 
pursuant  to  section  7(b)(4)(i)  of  the  ESA, 
that  specifies  the  impact  of  such 
incidental  taking  on  the  species.  The 
ITS  provides  two  levels  to  identify  the 
expected  incidental  take  of  sea  turtles 
by  shrimp  fishing.  The  incidental  take 
levels  are  based  upon  either 
documented  takes  or  indicated  takes 
measured  by  stranding  data.  Stranding 
data  are  considered  an  indicator  of 
lethal  take  in  the  shrimp  fishery  during 
periods  in  which  intensive  shrimping 
effort  occiu-s  and  there  are  no  significant 


or  intervening  natural  or  human  sources 
of  mortality,  other  than  shrimping, 
conclusively  identified  as  the  cause  of 
the  strandings. 

NMFS  has  established  an  indicated 
take  level  (ITL)  by  identifying  the 
weekly  average  number  of  sea  turtle 
strandings  documented  in  each  NMFS 
statistical  zone  for  the  last  3  years 
(taking  into  consideration  anomalous 
years).  In  Texas  and  Georgia,  where 
strandings  were  anomalously  high  in 
1994,  the  years  1991-93  were  used  to 
determine  historical  levels.  The  weekly 
average  was  computed  as  a  5-week 
running  average  (2  weeks  before  and 
after  the  week  in  question)  to  reflect 
seasonally  fluctuating  events  such  as 
fishery  openings  and  closures  and  turtle 
migrations.  The  ITL  for  each  zone  was 
set  at  2  times  the  weekly  3-year 
stranding  average.  For  weeks  and  zones 
where  the  historical  average  was  less 
than  one,  the  ITL  was  set  at  two 
strandings. 

As  discussed  below,  consultation  was 
again  reinitiated  as  a  result  of  high 
levels  of  strandings  in  the  Gulf  this  year, 
and  concluded  with  the  issuance  of  a 
biological  opinion  on  April  26,  1995. 
This  BO  reaffirmed  the  reasonable  and 
prudent  alternative  and  incidental  take 
statement  provided  on  November  14, 
1994. 

The  Emergency  Response  Plan 

The  reasonable  and  prudent 
alternative  of  the  November  14,  1994, 
BO  and  the  accompanying  ITS  required 
NMFS  to  develop  and  implement  an 
Emergency  Response  Plan  (ERP)  to 
respond  to  future  stranding  events  and 
to  ensure  compliance  with  sea  turtle 
conservation  measures.  The  Assistant 
Administrator  for  Fisheries,  NOAA  (AA) 
approved  the  ERP  on  March  14.  1995, 
and  published  a  notice  of  availability  on 
April  21,  1995  (60  FR  19885). 
Comments  on  the  ERP  are  being 
accepted.  The  ERP  provides  for  elevated 
enforcement  of  TED  regulations  in  two 
areas  in  which  strandings  of  Kemp's 
ridley  sea  turtles  historically  have  been 
high.  The  first,  the  Atlantic  Interim 
Special  Management  Area,  includes 
shrimp  fishery  statistical  Zones  30  and 
31  (northeast  Florida  and  Georgia).  The 
second,  the  Northern  Gulf  Interim 
Special  Management  Area,  includes 
statistical  Zones  13  through  20 
(Louisiana  and  Texas  from  the 
Mississippi  River  to  North  Padre 
Island).  The  ERP  also  establishes 
procedures  for  notifying  NMFS  of  sea 
tiulle  stranding  events,  and  provides 
guidelines  for  implementation  of 
temporary  restrictions  to  prevent  take 
levels  in  the  BO  from  being  exceeded. 


As  described  in  the  ERP.  restrictions 
in  addition  to  those  already  imposed  by 
50  CFR  227.72(e)  will  be  placed  on 
shrimping  in  the  Interim  Sp>ecial 
Management  Areas  if  75  percent  or  more 
of  the  ITL  is  reached  for  2  consecutive 
weeks.  The  restrictions  originally 
identified  in  the  ERP  (60  FR  19885, 
April  21, 1995)  and  imposed  in  certain 
statistical  areas  in  the  Gulf  of  Mexico 
(60  FR  21741,  May  3,  1995)  were 
modified  subsequently  (60  FR  26691, 
May  18, 1995).  A  detailed  discussion  of 
those  restrictions,  the  modification,  and 
reasons  therefor,  is  provided  in  those 
notices  and  is  not  repeated  here. 

As  described  in  the  ERP,  when 
strandings  remain  elevated  for  1  month 
in  zones  outside  the  Interim  Special 
Management  Areas,  NMFS,  upon  the 
determination  of  the  Director,  Southeast 
Region.  NMFS  (Regional  Director),  may 
implement  management  actions,  similar 
to  those  specified  for  the  Interim  Special 
Management  Areas. 

Recent  Stranding  Events 

Sea  turtle  strandings  on  offshore 
beaches  in  a  number  of  NMFS  fishery 
statistical  zones  in  the  southeastern  U.S. 
have  exceeded  the  established  ITLs 
specified  in  the  November  14.  1994.  BO. 
during  1995.  Temporary  restrictions  on 
shrimp  fishing  were  imposed  in  some 
zones  of  Texas  and  western  Louisiana 
on  April  27, 1995  (60  FR  21741.  May  3, 
1995),  in  response  to  elevated 
strandings  within  those  zones.  Recent 
strandings  in  Georgia  and  South 
Carolina  appear  to  be  closely  correlated 
with  the  opening  of  state  waters  to 
shrimp  fishing,  as  delineated  below. 

South  Carolina 

South  Carolina  waters,  which  fall 
within  NMFS  statistical  Zones  32  and 
33,  were  opened  to  shrimping  on  May 
16,  1995.  Reported  strandings  on 
offshore  beaches  of  South  Carolina 
increased  beginning  on  May  17,  and 
exceeded  the  ITL  in  Zone  32  by  the  end 
of  the  week  of  May  28.  Strandings  again 
reached  the  ITL  during  the  week 
beginning  May  28.  The  ITL  was 
exceeded  in  Zone  33,  beginning  May  21, 
and  approached  the  ITL  for  the  week 
beginning  May  28.  Many  of  the 
strandings  reported  in  Zone  33  earlier  in 
the  spring  occurred  in  North  Carolina  in 
the  northern  portion  of  the  Zone.  Four 
weekly  averages  (May  7  through  June  3) 
for  Zones  32  and  33,  have  approached 
75  percent  of,  or  exceeded,  the  ITL; 
however,  the  strandings  have  not 
remained  elevated  throughout  the  entire 
period.  Enforcement  efforts  have  been 
increased  in  response  to  strandings,  and 
as  described  in  the  ERP,  restrictions  will 
be  initiated  in  the  waters  off  South 


Carolina  if  stranding  levels  remain 
elevated.  Shrimping  effort  was  elevated 
during  the  week  following  the  May  16 
opening  of  South  Carolina  waters,  with 
280  trawlers  observed,  including  200  in 
the  vicinity  of  Charleston  on  May  17, 
1995.  Ehiring  an  aerial  survey  conducted 
on  May  23, 1995,  95  vessels  were 
observed.  Georgia  waters  opened  to 
shrimp  fishing  on  June  1, 1995,  which 
may  have  resulted  in  reduced  efi^ort  ofl^ 
South  Carolina  as  vessels  moved  south. 
Additionally,  tropical  storm  Allison, 
which  prevented  an  aerial  survey  in 
early  June,  may  also  have  reduced  effort. 
An  aerial  survey  conducted  on  June  7, 
1995,  documented  120  shrimp  vessels 
operating  within  1  mile  (1.9  km)  of  the 
South  Carolina  offshore  beaches. 

Georgia 

The  Georgia  coastline  encompasses 
the  northern  18  miles  (29.0  km)  of 
NMFS  shrimp  statistical  Zone  30,  all  of 
Zone  31,  and  a  few  miles  of  the 
southern  portion  of  Zone  32.  Zones  30 
and  31  are  both  within  the  Atlantic 
Interim  Special  Management  Area. 
Georgia  waters  were  opened  to 
shrimping  on  Thursday,  June  1, 1995. 
During  the  week  beginning  May  28,  21 
strandings  were  reported  on  Georgia 
offshore  beaches,  including  1  Kemp's 
ridley.  Fifteen  of  these  strandings, 
including  the  ridley,  occurred  in  Zone 
31,  compared  to  an  ITL  of  8.  While  a 
number  of  these  turtles  stranded  before 
the  June  1,  1995,  opening,  reports  of 
vessels  fishing  within  state  waters  prior 
to  the  opening  have  been  received  and 
are  being  investigated  by  enforcement 
personnel.  During  an  aerial  survey 
conducted  over  nearshore  Georgia 
waters  on  June  1,  1995,  351  shrimp 
vessels  were  observed.  Between  June  4 
and  June  8,  1995,  24  strandings  were 
reported  on  Georgia  offshore  beaches, 
including  6  Kemp's  ridleys.  The 
combined  ITL  for  Zones  30  and  31 
(which  includes  a  small,  northern 
portion  of  the  Florida  coastline)  is  16. 

Enforcement  observations  suggest  that 
compliance  with  the  TED  requirements 
of  the  sea  turtle  conservation  regulations 
is  high  in  Georgia  and  South  Carolina. 
Soft  TEDs  were  observed  in  almost  50 
percent  of  the  nets  inspected  by 
enforcement  agents  in  Georgia  and 
South  Carolina  waters  this  year,  and  all 
hard-grid  TEDs  observed  had  bottom 
escape  openings.  State  enforcement 
personnel  and  resource  managers 
confirm  these  observations.  As 
discussed  herein,  although  soft  TEDs 
and  bottom-opening  hard  TEDs  have 
been  generally  approved  for  use  under 
the  sea  turtle  conservation  regulations, 
based  on  the  best  available  information, 
NMFS  concludes  that  they  are  not  as 


effective  in  releasing  turtles,  under  some 
conditions,  as  top-opening  hard  TEDs. 
Additionally,  anecdotal  accounts 
suggest  that  shrimpers  off  Georgia  are 
taking  high  numbers  of  sea  turtles  in  try 
nets.  Law  enforcement  personnel  stated 
that  a  fisherman  reported  that  another 
individual  caught  25  sea  turtles  in  try 
nets  with  a  headrope  length  of  20  ft  (6.1 
m)  in  2  days  of  fishing. 

Analysis  of  Other  Factors 

NMFS  and  state  personnel  have 
investigated  factors  other  than 
shrimping  that  may  contribute  to  sea 
turtle  mortality  in  Georgia  and  South 
Carolina,  including  other  fisheries  and 
environmental  factors.  Gillnet  effort  in 
North  Carolina  waters  is  being 
investigated  in  association  with 
strandings  in  North  Carolina  as  well  as 
in  northern  South  Carolina.  Shrimp 
fishermen  have  suggested  that  crabbers 
in  Georgia  waters  may  be  intentionally 
killing  sea  turtles  based  on  their  belief 
that  sea  turtles  cause  damage  to  crab 
pots.  Two  loggerheads  stranded  on 
Wassaw  Island,  GA,  had  apparent  gun 
shot  wounds.  Georgia  law  enforcement 
personnel  are  investigating  these  reports 
but  currently  have  no  information 
identifying  participants  of  any 
particular  fishery  in  these  intentional 
mortalities. 

An  algae  bloom  with  red  tide 
organisms  has  been  transported  along 
the  Gulf  Stream  into  nearshore  North 
Carolina  waters  where  the  coastline 
projects  out  near  the  Gulf  Stream. 
However,  there  is  no  information  to 
suggest  that  red  tide  or  other 
environmental  conditions  have 
contributed  to  sea  turtle  strandings  in 
Georgia  and  South  Carolina  thus  far  in 
1995.  Additionally,  accounts  of  the 
successful  rehabilitation  of  loggerhead 
turtles  in  pools  containing  red  tide 
organisms  suggest  that  sea  turtles  are 
not  adversely  affected  solely  by  the 
occurrence  of  red  tide  organisms  in  the 
environment.  Crustaceans,  which  are 
the  primary  forage  spwcies  of  loggerhead 
and  ridley  sea  turtles  in  the  Atlantic,  are 
not  considered  bioaccumulators  of  red 
tide  toxins. 

In  summary,  no  new  activity  or 
environmental  condition  has  been 
identified  in  the  nearshore  southeast 
U.S.  Atlantic  waters  to  account  for  high 
stranding  levels  except  for  increased 
shrimping  effort  associated  with  the 
opening  of  South  Carolina  and  Georgia 
waters  to  shrimping. 

Restrictions  on  Fishing  by  Shrimp 
Trawlers 

The  November  14, 1994.  BO  provides 
a  reasonable  and  prudent  alternative 
requiring  conservation  measures  be 
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implemented  as  mortality  levels 
approach  those  established  in  the  ITS  to 
ensure  that  shrimping  is  not  likely  to 
jeopardize  the  continued  existence  of 
the  Kemp's  ridley.  The  BO  specifically 
requires  that  such  measures  be 
implemented  immediately  when  sea 
turtle  takings,  indicated  or  documented, 
reach  75  percent  of  the  established 
levels.  These  measures  are  intended  to 
allow  shrimp  fishing  to  continue,  while 
reducing  the  likelihood  of  further  sea 
turtle  strandings.  The  ERP  provides 
further  guidance  on  the  nature  and 
geographic  scope  of  such  measures.  As 
noted  in  the  foregoing  discussion, 
strandings  have  reached  or  exceeded  the 
ITL  in  Zone  31  for  2  weeks;  therefore, 
conservation  measures  are  being 
implemented  in  21one  31  and  adjacent 
waters  along  the  Georgia  coast. 

Pursuant  to  50  CFR  227.72(e)(6),  the 
exemption  for  incidental  taking  of  sea 
turtles  in  50  CFR  227.72(e)(1)  does  not 
authorize  incidental  takings  during 
fishing  activities  if  the  takings  would 
violate  the  restrictions,  terms  or 
conditions  of  an  incidental  take 
statement  or  biological  opinion,  or  may 
be  likely  to  jeopardize  the  continued 
existence  of  a  species  listed  under  the 
ESA.  The  AA  has  determined  that 
continued  takings  of  sea  turtles  by 
shrimp  fishing  off  Georgia  are 
unauthorized  and,  therefore  takes  this 
action. 

The  measures  that  NMFS  is 
implementing  include:  ^^ 

1.  Prohibition  of  the  use  of  soft  TEDs; 

2.  Prohibition  of  the  use  of  bottom- 
opening  TEDs; 

3.  Prohibition  of  the  use  of  try  nets, 
with  a  headrope  length  greater  than  12 
ft  (3.6  m)  or  a  footrope  length  greater 
than  15  ft  (4.5  m),  unless  the  try  nets  are 
equipped  with  approved  TEDs  other 
than  soft  or  bottom-opening  TEDs;  and 

4.  Prohibition  of  the  use  of  webbing 
flaps  completely  covering  the  escape 
opening  of  TED«,  as  described  in  the 
Requirements  section  herein. 

These  restrictions  are  being  applied  in 
Atlantic  offshore  waters  seaward  to  10 
nm  (18.5  km)  along  the  Georgia  coast, 
between  30''45'  N.  lat.  and  32''03'  N.  lat. 
Under  50  CFR  217.12,  offshore  is 
defined  as  marine  and  tidal  waters 
seaward  of  the  72  COLREGS 
demarcation  line  (International 
Regulations  for  Preventing  Collisions  at 
Sea,  1972),  as  depicted  or  noted  on 
nautical  charts  published  by  the  NOAA 
(Coast  Charts.  1:80,000  scale)  and  as 
described  in  33  CFR  part  80. 

This  area  includes  the  nearshore 
waters  in  NMFS  fishery  statistical  Zone 
31.  a  small  southern,  portion  of 
statistical  Zone  32,  and  approximately 
18  miles  (29.0  km)  of  the  northern 


portion  of  Zone  30.  As  described  in  the 
ERP.  NMFS  may  extend  conservation 
measures  in  any  statistical  zone  to 
portions  of  contiguous  zones  as 
determined  necessary.  NMFS  has 
extended  these  measures  to  include  the 
entire  Georgia  coastline  due  to  the 
familiarity  of  state  boundaries  to 
shrimpers,  and  state  and  Federal 
enforcement  personnel,  the  occurrence 
of  physical  landmarks  delineating 
Georgia  borders,  and  the  high 
incidences  of  strandings  along  the  entire 
Georgia  coastline.  These  restrictions 
will  allow  fishing  by  shrimp  trawlers  to 
continue  in  these  areas  despite  elevated 
rates  of  turtle  strandings. 

Although  soft  TEDs  and  bottom- 
opening  hard  TEDs  have  been  generally 
approved  for  use  under  the  sea  turtle 
conservation  regulations,  based  on  the 
best  available  information,  NMFS  has 
concluded  that  they  are  not  as  effective, 
under  some  conditions,  in  releasing 
turtles  as  top-opening  hard  TEDs. 
Therefore,  the  use  of  softTEDs  and 
bottom-opening  hard  TEDs  is 
temporarily  prohibited  in  the  specified 
areas.  NMFS  gear  specialists  conducted 
evaluations  of  soft  TEDs  installed  in 
various  trawl  designs  purchased  from  a 
number  of  suppliers  during  September, 
1994.  All  the  devices  met  the  regulatory 
requirements  for  soft  TEDs.  Trawl 
evaluations  of  the  TEDs  were  conducted 
in  the  Canaveral  ship  channel.  Seven 
TED/net  configurations  were  tested. 
Five  turtles  were  observed  upon  net 
retrieval  in  21  tows  with  1 
configuration;  1  turtle  was  observed  in 
20  tows  with  another  configuration. 
Three  of  the  configurations  also  were 
evaluated  for  small  turtle  exclusion 
through  the  release  of  eight  captive- 
reared  loggerhead  turtles  into  the  nets. 
Entanglement  in  the  TED  panels 
occurred  in  two  of  the  three 
configurations  tested.  These  tests 
suggest  that  proper  soft  TED  installation 
is  critical  to  turtle  release.  Additional 
in-water  testing  of  hard-grid  TEDs  in 
May,  1995,  indicated  that  small  turtles 
require  almost  twice  as  long  to  escape 
from  a  bottom-opening  TED  versus  a 
top-opening  TED  (an  average  of  125.6 
seconds  vs.  an  average  of  68.8  seconds) 
under  ideal  conditions.  NMFS  has 
previously  implemented  regulations  to 
discuss  and  address  problems  with 
bottom-opening  hard  TEDs  (59  FR 
33447,  June  29,  1994;  60  FR  15512, 
March  24. 1995).  Notwithstanding  the 
required  use  of  floats,  turtles  may  be 
more  susceptible  to  capture  in  bottom- 
opening  TEDs. 

Pursuant  to  50  CFR 
227.72(e)(2)(ii)(B)(l).  try  nets  have  been 
exempted  from  the  TED  requirements, 
because  they  are  only  intended  for  use 


in  brief  sampling  tows  not  likely  to 
result  in  turtle  mortality.  Turtles  are. 
however,  caught  in  try  nets,  and  either 
through  repeated  captures  or  long  tows, 
try  nets  can  contribute  to  the  mortality 
of  sea  turtles.  Takes  of  sea  turtles  in  try 
nets,  including  one  mortality,  have  been 
documented  by  NMFS,  and  anecdotal 
accounts  suggest  muhiple  sea  turtle 
captures  in  try  nets  are  occurring  in 
Georgia  waters.  Twenty-foot  try  nets  are 
reportedly  preferred  to  smaller  try  nets 
by  the  Atlantic  shrimp  fleet.  During  the 
Canaveral  ship  channel  evaluations, 
conducted  in  September  1994  and 
discussed  above.  1  loggerhead  was 
captured  in  a  13-ft  (4.0-m)  headrope 
length  try  net  in  59  tows,  while  9 
loggerheads  were  captured  in  a  20-ft 
(6.1-m)  headrope  length  try  net  in  57 
tows.  Therefore.  NMFS  has  determined 
that  top-opening  hard-grid  TEDs 
temporarily  should  be  required  in  try 
nets  larger  than  12-ft  (6.1-m)  headrope 
length  or  a  footrope  length  greater  than 
15  ft  (4.6  m)  in  the  specified  areas. 
Finally,  webbing  flaps  completely 
covering  TED  escape  openings  have 
been  allowed  in  order  to  help  reduce 
shrimp  loss  with  TEDs.  However,  full 
length  flaps  may  hinder  turtle  releases. 
In  a  top-opening  TED.  high  pressure  is 
generated  above  the  trawl  net  which 
forces  the  webbing  flap  closed;  while  in 
a  bottom-opening  TED.  the  weight  of  the 
TED  grid  can  pin  the  webbing  flap  shut 
over  the  escape  opening.  Additionally, 
the  webbing  flap  can  be  sewn  shut  to 
disable  the  TED  deliberately. 
Accordingly,  NMFS  has  determined  that 
use  of  full  length  flaps  should  be 
temporarily  prohibited  in  the  specified 
areas. 

Under  these  temporary  restrictions, 
only  NMFS-approved  hard  or  special 
hard  TEDs  with  top  escape  openings 
may  be  used  in  shrimp  trawls  in  the 
specified  areas.  Flaps  may  not 
completely  cover  the  escape  opening. 
Figiu«  1  illustrates  a  top-opening  hard 
TED  with  a  shortened  webbing  flap 
meeting  the  dimension  requirements  of 
this  emergency  action. 

Requirements 

This  action  is  authorized  by  50  CFR 
227.72(e)(6).  The  definitions  in  50  CFR 
217.12  are  applicable  to  this  action,  as 
well  as  all  relevant  provisions  in  50  CFR 
parts  217  and  227.  For  example, 
§  227.71(b)(3)  provides  that  it  is 
unlawful  to  fish  for  or  possess  fish  or 
wildlife  contrary  to  a  restriction 
specified  or  issued  under  §  227.72(e)(3) 
or  (e)(6). 

NMFS  hereby  notifies  owners  and 
operators  of  shrimp  trawlers  (as  defined 
in  50  CFR  217.12)  that  for  a  30-day 
period,  starting  at  12:01  a.m.  (local  time) 


June  21,  1995  and  ending  11:59  p<m. 
(local  time)  July  20.  1995.  fishing  by 
shrimp  trawlers  in  offshore  waters, 
seaward  to  10  nm  (18.5  km)  from  the 
COLREGS  line,  along  the  Georgia  coast, 
bounded  between  30''45'  N.  lat.  and 
32''03'  N.  lat.,  is  prohibited  unless  the 
shrimp  trawler  is  in  compliance  with  all 
applicable  provisions  in  50  CFR 
227.72(e)  and  the  following 
prohibitions: 

1.  The  use  of  soft  TEDs  described  in 
CFR  227.72(e)(4)(iii)  is  prohibited. 

2.  The  use  of  hard  TEDs  with  bottom 
escape  openings  and  special  hard  TEDs 
with  bottom  escape  openings  is 
prohibited.  Approved  hard  TEDs  and 
special  hard  TEDs  must  be  configured 
with  the  slope  of  the  deflector  bars 
upward  from  forward  to  aft  and  with  the 
escape  opening  at  the  top  of  the  trawl. 

3.  The  use  of  try  nets  with  a  headrope 
length  greater  than  l2  ft  (3.6  m)  or  a 
footrope  length  greater  than  15  ft  (4.6  m) 
is  prohibited  unless  a  NMFS-approved 
top-opening,  hard  TED  or  special  hard 
TED  is  installed  when  the  try  nets  are 
rigged  for  fishing.  Try  nets  with  a 
headrope  length  12  ft  (3.6  m)  or  less  and 
a  footrope  length  15  ft  (4.6  m)  or  less 
remain  exempt  from  the  requirement  to 
have  a  TED  installed  in  accordance  with 
50  CFR  227.72(e)(2)(ii)(B)(I). 

4.  The  use  of  a  webbing  flap  that 
completely  covers  the  escape  opening  in 
the  trawl  is  prohibited.  Any  webbing 
that  is  attached  to  the  trawl,  forward  of 
the  escape  opening,  must  be  cut  to  a 
length  so  that  the  trailing  edge  of  such 
webbing  does  not  approach  to  within  2 
inches  (5.1  cm)  of  the  posterior  edge  of 
the  TED  grid.  The  requirements  for  the 
size  of  the  escape  opening  are 
unchanged. 

All  provisions  in  50  CFR  227.72(e), 
including,  but  not  limited  to  50  CFR 
227.72(e)(2)(ii)(B)(l)  (use  of  try  nets),  50 
CFR  227.72(e)(4)(iii)  (Soft  TEDs),  50 
CFR  227.72(e)(4)(i)(F)  (Position  of 
escape  opening),  and  50  CFR 
227.72(e)(4)(iv)(C)  (Allowable 
modification  to  TEDs).  that  are 
inconsistent  with  these  prohibitions  are 
hereby  suspended  for  the  duration  of 
this  action. 

NMFS  hereby  notifies  owners  and 
operators  of  shrimp  trawlers  in  the  area 


subject  to  restrictions  that  they  are 
required  to  carry  a  NMFS-approved 
observer  aboard  such  vessel(s)  if 
directed  to  do  so  by  the  Regional 
Director,  upon  written  notification  sent 
to  either  the  address  specified  for  the 
vessel  registration  or  documentation 
purposes,  or  otherwise  served  on  the 
owner  or  operator  of  the  vessel.  Owners 
and  operators  and  their  crew  must 
comply  with  the  terms  and  conditions 
specified  in  such  written  notification. 

Additional  Conservation  Measures 

The  AA  may  withdraw  or  modify  a 
determination  concerning  unauthorized 
takings  or  any  restriction  on  shrimping 
activities  if  the  AA  determines  that  such 
action  is  warranted.  Notification  of  any 
additional  sea  turtle  conservation 
measures,  including  any  extension  of 
this  30-day  action,  will  be  published  in 
the  Federal  Register  pursuant  to  50  CFR 
227.72(e)(6). 

NMFS  will  continue  to  monitor  sea 
turtle  strandings  to  gauge  the 
effectiveness  of  these  conservation 
measures.  If,  after  these  restrictions  are 
instituted,  strandings  in  Georgia  persist 
at  or  above  75  percent  of  the  ITL  for  2 
weeks,  NMFS  will  follow  the  guidance 
in  the  ERP  to  determine  whether  to 
prohibit  fishing  by  some  or  all  shrimp 
trawlers,  as  required,  in  the  offshore 
waters  of  all  or  parts  of  NMFS  statistical 
Zones  30,  31  and/or  32  seaward  to  10 
nm  (18.5  km)  from  the  COLREGS  line, 
for  a  period  of  30  days.  Contiguous 
statistical  zones  or  portions  of  those 
zones  may  be  included  in  the  closure  as 
necessary.  Area  closures  will  be 
implemented  through  emergency 
rulemaking  notices  pursuant  to  the 
procedures  set  forth  at  50  CFR 
227.72(e)(6}. 

Classificatioa 

This  action  has  been  determined  to  be 
not  significant  for  purposes  of  E.O. 
12866. 

Because  neither  section  553  of  the 
Administrative  Procedure  Act  (APA), 
nor  any  other  law  requires  that  general 
notice  of  proposed  rulemaking  be 
published  for  this  action,  under  section 
603(b)  of  the  Regulatory  Flexibility  Act, 


an  initial  Regulatory  Flexibility 
Analysis  is  not  required. 

Pursuant  to  section  553(b)(B)  of  the 
APA.  the  AA  finds  there  is  good  cause 
to  waive  prior  notice  and  opportunity  to 
comment  on  this  rule.  It  is  impracticable 
and  contrary  to  the  public  interest  to 
provide  prior  notice  and  opportunity  for 
comment  because  unusually  high  levels 
of  turtle  strandings  have  been  reported 
in  Georgia  and  continue  to  occur  as 
shrimping  continues.  Any  delay  in  this 
action  will  likely  result  in  additional 
fatal  takings  of  listed  sea  turtles. 

Pursuant  to  section  553(d)  of  the  APA. 
the  AA  finds  there  is  good  cause  to 
waive  the  30-day  delay  in  effective  date. 
In  addition  to  the  immediate  need  to 
protect  listed  sea  turtles,  these 
restrictions  are  expected  to  impose  only 
a  minor  burden  on  shrimp  fishermen. 
The  predominant  TED  designs  in  use  in 
the  affected  area  are  bottom-opening 
hard  grid  TEDs  and  soft  TEDs.  Bottom- 
opening  hard  grid  TEDs  can  be  modified 
to  comply  with  these  restrictions  in  1  to 
2  hours.  Any  webbing  flap  over  the 
escape  opening  can  be  shortened  in  less 
than  10  minutes.  Trawlers  equipped 
with  soft  TEDs  may  be  required  to  move 
out  of  the  affected  area,  or  to  equip  their 
nets  with  hard  TEDs.  Hard  grid  TEDs 
are  available  for  $75.00  to  $350.00  and 
take  several  hours  to  install.  Finally, 
some  fishermen  may  not  elect  to  equip 
their  larger  try  nets  with  hard  grid  TEIte. 
and  thus,  would  be  unable  to  monitor 
their  catch  rate  during  long  tows. 
However,  these  fishermen  may  elect  to 
monitor  their  catch  rate  with  smaller  try 
nets  not  required  to  have  an  NMFS- 
approved  top-opening  hard  TED 
installed. 

The  AA  prepared  an  EA  for  the  final 
rule  (57  FR  57348.  December  4, 1992) 
requiring  TED  use  in  shrimp  trawls  and 
establishing  the  30-day  notice 
procedures.  An  EA  has  been  prepared 
for  this  action.  Copies  of  the  EA  are 
available  (see  ADDRESSES). 

Dated:  June  15. 1995. 
Charles  Kamella, 

Acting  Program  Management  Officer, 
Nationai  Marine  Fisheries  Service. 

BtLUNG  CODE  3S10-22-F 
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FIGURE  1 --SHORTENED  WEBBING  OVER  THE  ESCAPE  OPENING  COMPLYING  WITH 
REQUIREMENT  NUMBER  4  OF  THIS  ACTION. 
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Tins  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  ttte  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  rwtices  Is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Food  Safety  and  Inspection  Service 

9  CFR  Chapter  III 
'  [Docket  No.  95-026N] 

Redesigning  FSIS  for  the  Future: 
Roles,  Resources,  and  Structure 

AGENCY:  Food  Safety  and  Inspection 
Service,  USDA. 
ACTION:  Notice. 

SUMMARY:  As  part  of  its  overall  initiative 
to  improve  the  safety  of  meat  and 
poultry  products  and  better  protect 
consumers,  the  Food  Safety  and 
Inspection  Service  (FSIS)  is  conducting 
a  "top-to-bottom"  review  of  the 
Agency's  regulatory  roles,  resource 
allocation,  and  organizational  structure. 
The  review  is  intended  to  ensure  that 
the  Agency  is  making  the  best  possible 
use  of  its  resources  to  achieve  its  food 
safety  and  consumer  protection  goals, 
consistent  with  its  new  food  safety 
strategy  and  budget  realities. 
ADDRESSES:  For  comments,  send  an 
original  and  two  copies  to  the  FSIS 
Docket  Clerk,  Room  4352,  South 
Agriculture  Building,  Food  Safety  and 
Inspection  Service,  U.S.  Department  of 
Agriculture,  Washington.  DC  20250. 
Comments  are  welcome  on  a  continuing 
basis* 

FOR  FURTHER  INFORMATION  CONTACT: 
Jeanne  Axtell  or  John  McCutcheon,  Top- 
to-Bottom  Review  Coordinators,  Food 
Safety  and  Inspection  Service,  U.S. 
Department  of  Agriculture,  Room  350- 
E,  Administration  Building, 
Independence  Ave.,  Washington,  DC 
20250,  (202)  720-3521  or  (202)  720- 
2709,  respectively. 

SUPPLEMENTARY  INFORMATION: 
Background 

FSIS's  Food  Safety  Strategy 

FSIS  is  pursuing  a  broad,  long  term 
science-based  strategy  to  improve  the 
safety  of  meat  and  poultry  products  and 
better  protect  public  health.  The  strategy 
includes  proposed  requirements  for  all 
federally  inspected  meat  and  poultry 


establishments  to  reduce  pathogenic 
microorganisms  that  can  cause 
foodbome  illness.  The  proposal, 
"Pathogen  Reduction;  Hazard  Analysis 
and  Critical  Control  Point  (HACCP) 
Systems"  (60  FR  6774-6889.  published 
February  3.  1995).  would  require 
implementation  of  mandatory  HACCP 
programs  in  meat  and  poultry 
establishments,  would  set  interim 
targets  for  pathogen  reduction  in 
slaughter  establishments  and  require 
microbial  testing  to  meet  those  targets, 
and  would  require  establishments  to 
implement  three  near-term  food  safety 
interventions. 

The  goal  of  the  proposal  is  to  reduce 
the  risk  of  foodbome  illness  associated 
with  meat  and  poultry  products  to  the 
maximum  extent  possible.  The  industry 
would  be  required  to  adopt  procedures 
that  systematically  prevent  food  safety 
hazards  and  to  meet  food  safety 
performance  standards.  The  changes 
would  improve  FSIS's  capacity  to  hold 
industry  accountable  for  following 
preventive  procedures  and  for  meeting 
appropriate  food  safety  standards. 

The  FSIS  food  safety  strategy  will 
require  change  in  meat  and  poultry 
establishments,  but  it  will  also  require 
change  within  FSIS.  The  Agency  is 
conducting  a  total  review  of  its  food 
safety  regulations  to  bring  them  into 
accord  with  the  HACCP  principles 
reflected  in  the  regulatory  proposal.  The 
goal  of  this  review  is  to  eliminate 
unnecessary  "command  and  control" 
regulations  that  spell  out  in  minute 
detail  how  establishments  must  operate. 
FSIS  believes  it  is  preferable  to  set 
performance  standards  based  on  current 
science  and,  within  the  context  of 
HACCP  and  the  philosophy  of 
prevention,  allow  the  industry  to  decide 
how  it  can  best  meet  the  standards.  This 
shift  will  encourage  industry  innovation 
to  improve  food  safety  and  eliminate 
unnecessary  requirements  and 
regulations. 

The  Agency  is  also  reviewing  all  of  its 
systems  for  prior  approval,  such  as 
those  for  facilities,  equipment,  and 
processing  changes,  to  consider 
eliminating,  streamlining  or  modifying 
them.  This  activity  is  necessary  to 
ensure  that  legitimate  oversight 
obligations  are  met  without  delaying  the 
introduction  of  beneficial  new 
technologies  or  requiring  unproductive 
expenditure  of  efforts  by  FSIS  or  the 
industry. 


Top-to-Bottom  Review  of  Roles, 
Resources,  and  Structure 

To  achieve  its  food  safety  and 
consumer  protection  goals,  FSIS  must 
also  ensure  it  is  making  the  best  use  of 
its  resources  to  carry  out  its 
responsibilities  under  a  HACCP-based 
strategy  that  recognizes  food  safety  must 
be  addressed  from  farm  to  table.  Less 
emphasis  will  be  placed  on  the  policing 
of  detailed  command  and  control 
requirements.  More  emphasis  will  be 
placed  on  verifying  that  industry  has 
implemented  HACCP  and  is  achieving 
food  safety  performance  standards.  In 
addition,  FSIS  regulatory  roles  outside 
the  currently  inspected  meat  and 
poultry  establishments  will  expand.  The 
fundamental  paradigm  shift  embodied 
in  this  food  safety  strategy,  coupled 
with  the  reality  of  very  tight  government 
budgets,  compels  FSIS  to  critically 
review  and,  where  necessary,  change  its 
regulatory  roles,  resource  allocation, 
and  organizational  structure. 

The  purpose  of  the  top-to-bottom 
review  is  to  deHne  for  the  future  the 
Agency's  regulatory  roles,  resource 
allocation,  and  organizational  structure 
in  a  manner  consistent  with  the  goals 
and  strategies  of  the  Pathogen 
Reduction/HACCP  regulation. 

For  the  purposes  of  the  review,  FSIS 
will  assume  no  major  change  in 
resources  and  no  major  changes  in  the 
current  statutory  mandates  under  which 
the  Agency  operates.  FSIS  recognizes 
that  these  variables  are  always  subject  to 
Congressional  review  and  change,  but 
the  Agency  also  recognizes  its  urgent 
obligation,  within  its  current  resources 
and  statutory  structure,  to  improve  food 
safety.  Improving  food  safety  requires  a 
hard  look  at  how  FSIS  does  its  job,  and 
it  requires  answering  three  broad 
questions.  '. 

— What  should  be  the  Agency's 

regulator)'  roles  and  what  are  the 

skills  needed  to  carry  out  these  roles? 
— How  should  the  Agency's  resources 

be  allocated  to  best  meet  its  food 

safety  objectives  and  other 

responsibilities  that  fall  under  FSIS's 

legislative  mandate? 
— How  should  the  headquarters  and 

field  structures  be  organized,  in  light 

of  FSIS's  new  food  safety  strategy,  to 

carry  out  the  Agency's  mission  most 

effectively  and  efficiently? 

To  answer  these  broad  questions  and 
make  practical  recommendations  for 
change,  the  review  has  been  organized 
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around  three  areas — regulatory  roles, 
resource  allocation,  and  organizational 
structure — and  teams  have  been  formed 
within  each  area  to  achieve  the 
following  objectives. 

Regulatory  Roles 
The  overall  objective  is  to  determine 

the  regulatory  roles  that  should  be  used 

in  a  HACCP  environment  to  hold 

industry  accountable  for  meeting  its 

food  safety  and  other  consumer 

protection  responsibilities. 

—Determine  the  best  regulatory 
approaches,  tools,  and  techniques  that 
could  be  used  to  ensure  food  safety  in 
establishments  operating  HA(XP 
systems. 

—Determine  the  best  regulatory 
approaches,  tools,  and  techniques  that 
could  be  used  to  ensure  that  products 
are  properly  labeled,  not  misbranded. 
and  not  economically  adulterated 
both  in  establishments  and  between 
the  establishments  and  the 
marketplace. 

— Determine  strategies  to  ensure  that 
food  safety  programs  are  functioning 
at  points  in  the  farm-to-table 
continuum  other  than  at  the  in-plant 
level. 

— Determine  what  knowledge,  skills, 
abilities,  and  training  are  necessary  to 
carry  out  FSIS  roles  at  the  different 
points  along  the  farm-to-table 
continuum. 

— Determine  strategies  and  techniques 
to  better  define  the  distinct  roles  and 
responsibilities  of  FSIS  and  industry 
in  ensuring  food  safety. 

Resource  Allocation 
In  light  of  the  Agency's  goal  to  reduce 

foodbome  illness,  the  overall  objective 

is  to  determine  the  optimal  allocation  of 

Agency  resources. 

— Determine  the  optimal  allocation  of 
resources  between  health  and  safety 
activities  and  economic  adulteration, 
labeling,  and  misbranding  activities. 

—Determine  how  to  build  flexibility 
into  the  resource  allocation  system. 

—Determine  what  support  activities  are 
best  performed  in  the  field  or  at 
headquarters. 

— Determine  what  level  of  laboratory 
activities  is  necessary  for  regulatory 
oversight  of  industry  operations  and 
what  testing  responsibilities  should 
be  best  undertaken  by  the  industry 
and  by  FSIS. 

Organizational  Structure 

The  overall  objective  is  to  determine 
the  optimal  structure  needed  for 
headquarters  and  the  field  to  carry  out 
the  goals  and  strategies  of  the  pathogen 
reduction/HACCP  regulation  and  to 
administer  the  program  of  the  future. 


— Examine  options  for  administrative 
streamlining  in  line  with  the  goals  set 
by  the  Administration  and  the 
reinvention  objectives  outlined  in  the 
National  Performance  Review. 

— Determine  from  what  location  (field, 
headquarters,  or  other  central 
location)  various  FSIS  program  and 
administrative  support  activities  are 
most  likely  to  be  effectively  and 
efficiently  carried  out. 

—Determine  how  policy  and  regulation 
development  activities  can  be  better 
managed  within  the  Agency. 

— Determine  the  nature  of  supervisory 
and  managerial  responsibilities  and 
examine  tetter  methods  for  delivering 
technical  information. 

The  Top-to-Rottom  Review  Project 

The  top-to-bottom  review  project  is 
designed  to  determine  what  changes 
must  be  completed  within  2  to  4  years 
to  implement  the  proposed  regulation 
for  pathogen  reduction  and  HACCP 
systems. 

Communication  will  be  an  integral 
p)art  of  the  review  process.  Information 
will  be  provided  regularly  to  employees 
and  constituent  groups  to  let  them  know 
what  activities  are  ongoing,  why  these 
activities  are  being  carried  out.  how 
employees  and  the  various  groups  will 
be  affected,  and  how  they  can  become 
involved  in  the  process.  The  Agency 
will  ensure  that  the  broadest  possible 
input  is  received  from  employees  and 
constituent  organizations. 

A  review  group  composed  of  several 
teams  has  been  assigned  to  each 
question  above.  The  teams  expect  to 
identify  the  major  issues  and  potential 
options  related  to  changes  in  roles, 
resources,  and  structure  by  late  summer. 
At  that  time,  FSIS  plans  to  solicit 
feedback  from  its  internal  and  external 
constituencies  on  those  issues.  The 
Agency  will  consider  these  comments  as 
it  decides  what  changes  to  make  to  align 
itself  with  its  public  health,  food  safety, 
and  consumer  protection  goals.  FSIS 
expects  to  make  decisions  on  many  of 
these  changes  by  the  end  of  the  calendar 
year,  when  the  Agency  expects  to 
finalize  the  proposed  rule  "Pathogen 
Reduction;  Hazard  Analysis  and  Critical 
Control  Point  (HACCP)  Systems.  " 

FSIS  welcomes  any  comments  on  the 
initiatives  announced  in  this  notice  (See 
FOR  FU«rrHER  INFCmMA-nON  CONTACT). 

Done  at  Washington.  DC  on:  June  14,  1995. 
MicbMl  R.  Taylor. 

Acting  Under  Secretary  for  Food  Safety. 
|FR  Doc.  »5-14984  Filed  &-19-95:  8:45  an] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  1270 
[Docket  No.  93N-0453] 

Screening  and  Testing  of  Donors  of 
Human  Tissue  Intended  for 
Transplantation;  Draft  Docun>ent; 
Availability 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice  of  availability. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  draft  document  entitled  • 
"Screening  and  Testing  of  Donors  of 
Human  Tissue  Intended  for 
Transplantation."  This  draft  document 
is  intended  to  provide  additional 
opportunity  for  individuals  to  submit 
comments  on  screening  and  testing  of 
donors  of  human  tissue  for 
transplantation.  The  availability  of  the 
draft  document  is  to  coincide  with  the 
workshop  on  Human  Tissue  for 
Transplantation  and  Human 
Reproductive  Tissue:  Scientific  and 
Regulatory  Issues  and  Perspectives  to  be 
held  June  20  and  21. 1995.  in  Bethesda. 
MD.  The  workshop  was  announced  in 
the  Federal  Register  of  May  24. 1995. 
DATES:  Written  comments  on  the  draft 
document  should  be  submitted  by  July 
20. 1995. 

ADDRESSES:  Single  copies  of  the  draft 
document  will  be  made  available  to 
those  attending  the  workshop.  Persons 
not  attending  the  workshop  who  would 
like  to  receive  a  copy  of  the  draft 
document  should  submit  a  written 
request  for  single  copies  to  the 
Congressional  and  Consumer  Affairs 
Branch  (HFM-12).  Food  and  Drug 
Administration.  1401  Rockville  Pike, 
suite  200  North.  Rockville,  MD  20852- 
1448.  Send  two  self-addressed  adhesive 
labels  to  assist  that  office  in  processing 
your  requests. 

Persons  with  access  to  the  INTERNET 
may  request  the  draft  document  be  sent 
by  return  E-mail  by  sending  a  message 
to  "TISSUE1@A1.CBER.FDA.GOV".  The 
draft  document  may  also  be  obtained 
through  INTERNET  via  File  Transfer 
Protocol  (FTP).  Requestors  should 
connect  to  the  Center  for  Drug 
Evaluation  and  Research  (CDER)  using 
the  FTP.  The  Center  for  Biologies 
Evaluation  and  Research  (CBER) 
documents  are  maintained  in  a 
subdirectory  called  CBER  on  the  server. 
"CDV2.CBER.FDA.GOV".  The 
"READ. ME"  file  in  that  subdirectory 
describes  the  available  documents. 


which  may  be  available  as  an  ASCII  text 
file  C.TXT),  or  a  WordPerfect  5.1 
document  (•.w51),  or  both.  A  sample 
dialogue  for  obtaining  the  READ.ME  file 
with  a  test  based  FTP  program  would 
be: 

FTP  CDV2.CBER.FDA.GOV 
LOGIN  ANONYMOUS 
<ANY  PASSWORD> 
BINARY 
CD  CBER 
GET  READ.ME 
EXIT 

The  draft  document  may  also  be 
obtained  by  calling  the  CBER  FAX 
Information  System  (FAX-ON- 
DEMAND)  at  301-594-1939  fix)m  a  FAX 
machine  with  a  touch  tone  phone 
attached  or  built-in. 

Submit  written  comments  on  the  draft 
document  to  the  Dockets  Management 
Branch  (HFA-305).  Food  and  Drug 
Administration,  rm.  1-23,  12420 
Parklavm  Dr.,  Rockville,  MD  20857, 
Two  copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Requests  and 
comments  should  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  The  draft 
document  and  received  comments  are 
available  for  public  examination  in  the 
Dockets  Management  Branch  (address 
above)  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT: 
Martha  A.  Wells,  Center  for  Biologies 
Evaluation  and  Research  (HFM-305), 
Food  and  Drug  Administration,  1401 
Rockville  Pike,  suite  200N,  Rockville, 
MD  20852-1448,  301-827-0967. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  May  24, 1995  (60  FR 
27406),  FDA  published  a  notice 
announcing  a  public  workshop  on 
Human  Tissue  for  Transplantation  and 
Human  Reproductive  Tissue:  Scientific 
and  Regulatory  Issues  and  Perspectives 
to  be  held  on  June  20  and  21, 1995.  from 
8:30  a.m.  to  5:30  p.m.,  at  the  National 
Institutes  of  Health,  Bldg.  45,  Natcher 
Auditorium,  9000  Rockville  Pike, 
Bethesda,  MD.  The  purpose  of  the 
workshop  is  to  provide  an  opportunity 
for  continued  discussion  of  FDA's 
interim  rule  on  human  tissue  for 
transplantation  published  in  the  Federal 
Register  of  December  14, 1993  (58  FR 
65514).  The  workshop  will  include 
discussions  of  other  related  issues, 
including  possible  regulation  of 
reproductive  tissue.  The  notice  stated 
that  one  of  the  objectives  of  the  public 
workshop  is  to  provide  an  opportunity 
for  discussion  of  current  screening  and 
testing  practices  for  donors  of  human 
tissue  for  transplantation  and  human 
reproductive  tissue. 


The  draft  document,  developed  by  a 

task  force  composed  of  FDA  staff  from 
CBER.  is  designed  to  focus  discussion 
towards  specific  points  on  testing  and 
screening  donors  of  human  tissue 
intended  for  transplantation.  The 
document  includes  the  followring  topics: 
Required  donor  testing,  donor 
suitability  and  screening  test 
performance,  plasma  dilution,  testing 
algorithm,  sources  of  information  for 
donor  screening,  behavioral  risk 
information,  clinical  evidence  of  human 
immunodeficiency  virus  and  hepatitis, 
and  suitable  autopsy. 

Copies  of  the  draft  document  will  be 
available  at  the  workshop.  A  copy  of  the 
draft  document  will  be  placed  on  file 
with  the  Dockets  Management  Branch 
(address  above)  under  the  docket 
number  found  in  brackets  in  the 
heading  of  this  notice.  To  accommodate 
interested  persons  who  do  not  attend 
the  workshop,  as  well  as  those  who  will 
be  attending  the  workshop,  FDA  is 
making  the  draft  document  available  for 
public  comment  and  will  consider  such 
comments  in  any  future  rulemaking  and 
in  the  development  of  regulatory 
policies.  Comments  should  be 
submitted  to  the  Dockets  Management 
Branch  (address  above)  by  July  20. 1995. 

FDA  does  not  intend  this  draft 
document  to  be  all-inchisive.  This 
document  does  not  bind  FDA  and  does 
not  create  or  confer  any  rights, 
privileges,  or  benefits  on  or  for  any 
private  person,  but  is  intended  merely 
for  discussion. 

Dated:  June  14, 1995. 
WUliam  B.  Schultz, 

Deputy  Commissioner  for  Policy. 

(PR  Doc.  95-15084  Filed  &-15-95;  4:43  pml 
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DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

30  CFR  Chapter  II 

Semiannual  Regulatory  Agenda; 
Correction 

AGENCY:  Minerals  Management  Service. 
Interior. 

ACTION:  Correction  to  semiannual 
regulatory  agenda. 

SUMMARY:  The  Minerals  Management 
Service's  (MMS)  semiannual  regulatory 
agenda  (also  known  as  Unified  Agenda) 
was  published  on  May  8,  1995  (60  FR 
23462).  This  document  corrects  some 
information  app>earing  in  the  May  8 
agenda. 


FOR  FURTHER  INFORMATION  CONTACT: 

Bettine  Montgomery.  Policy  and 
Management  Improvement,  at  (202) 
308-3976,  FAX  (202)  208-^891. 
SUPPLEMENTARY  INFORMATION:  The 
corrections  to  the  agenda  are  as  follows: 

Proposed  Rule  Stage 

1766.  Payor  Responsibilities,  RJN:  1010- 
AB45 

On  page  23462,  in  the  second  column, 
the  CFR  citation  listed  for  this  rule  was 
incorrect.  The  correct  CFR  citation  is  30 
CFR  part  211.  The  information  in  the 
timetable  section  of  the  agenda  for  the 
proposed  rule  is  also  incorrect.  The 
correct  information  is  the  proposed  rule 
published  on  June  9. 1995  (60  FR 
30492). 

Completed/Longterm  Actions 

1781.  Valuation  of  Oil  and  Gas  From 
Indian  Leases,  BIN:  1010-AB57 

On  page  23466.  in  the  first  column, 
the  agenda  incorrectly  listed  this  rule  as 
writhdravkTi.  The  rule  has  neither  been 
completed  nor  withdrawn.  The  correct 
information  is  that  an  Advance  Notice 
of  Proposed  Rulemaking  was  published 
on  August  4, 1994  (59  FR  39712).  The 
comment  period  closed  October  3, 1994. 
On  February  7.  1995.  the  Secretary  of 
the  Interior  established  an  Indian  Gas 
Valuation  Negotiated  Rulemaking 
Committee  to  reach  consensus  on 
certain  issues.  A  proposed  rule  will  be 
drafted  based  on  the  agreement  reached 
by  the  committee.  The  publication  date 
for  the  proposed  rule  is  currently 
undetermined. 

1783.  Limitations  on  Credit  Adjustment 
Submitted  by  Lessees  and  Other  Royalty 
Payors  Under  Federal  and  Indian 
Mineral  Leases,  RIN:  1010-AB73 

On  page  23466,  in  the  second  column, 
the  agenda  incorrectly  listed  this  rule  as 
withdrawn.  This  rule  has  neither  been 
competed  nor  withdrawn.  The  rule  will 
be  combined  with  RIN  101O-AB74  and 
published  as  one  rule  under  RIN  1010- 
AB73.  The  Notice  of  Proposed 
Rulemaking  was  published  August  17. 
1993  (58  FR  43588).  The  comment 
period  closed  November  1,  1993.  The 
next  action  will  be  to  publish  the  final 
combined  rule;  this  is  scheduled  to  be 
published  in  March  1996  or  earlier. 

1784.  Collection  of  Royalties,  Interest, 
and  Other  Amounts  Due  Under  Federal 
and  Indian  Mineral  Leases  by 
Administrative  Offset,  RIN:  1010-AB74 

On  page  23466.  in  the  third  column, 
the  Agenda  incorrectly  listed  this  rule  as 
withdrawn.  This  rule  has  neither  has 
been  completed  nor  withdrawn.  Instead. 
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this  rule  is  to  be  combined  with  KIN 
1010-AB73  into  one  final  rule  under 
RIN  101O-AB73.  The  Notice  of 
Proposed  Rulemaking  was  published 
August  17,  1993  (58  FR  43583).  The 
comment  period  closed  November  1 , 
1993.  The  next  action  will  be  to  pubhsh 
the  combined  Hnal  rule;  this  is 
scheduled  to  be  published  in  March 
1996  or  earlier. 

1787.  Training  of  Lessee  and  Contractor 
Employees  Engaged  in  Oil  and  Gas 
Sulphur  Operations  in  the  Outer 
Continental  Shelf.  RIN  1010-AB99 

On  page  23466,  in  the  third  column, 
the  Agenda  incorrectly  listed  this  rule  as 
withdrawn.  The  rule  has  neither  been 
completed  nor  withdrawn.  An  Advance 
Notice  of  Proposed  Rulemaking  was 
published  August  5. 1994  (59  FR 
39991).  The  comment  period  closed 
October  19, 1994.  The  next  action  will 
be  to  publish  a  proposed  rule,  and  the 
publication  date  is  undetermined. 

Dated:  June  14. 1995. 
Lucy  R.  Querques, 

Associate  Director  for  Policy  and 

Management  Improvement. 

|FR  Doc.  95-14980  Filed  &-19-95;  8:45  ami 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  95-81,  RM-8649] 

Radio  Broadcasting  Services; 
Temecula,  CA 

AGENCY:  Federal  Communications 

Commission. 

ACnON:  Proposed  rule. 

summary:  This  document  requests 
comments  on  a  petition  for  rule  making 
filed  on  behalf  of  BEXT,  Inc.  requesting 
the  allotment  of  Channel  277A  to 
Temecula.  California,  as  that 
community's  second  local  FM  service. 
Coordinates  used  for  Channel  277A  at 
Temecula  are  33-29-37  and  117-08-51. 
Temecula  is  located  within  320 
kilometers  (199  miles)  of  the  United 
States-Mexico  border,  and  therefore,  the 
Commission  must  obtain  concurrence  of 
the  Mexican  government  in  this 
proposal. 

DATES:  Comments  must  be  filed  on  or 
before  August  7, 1995,  and  reply 
comments  on  or  before  August  22, 1995. 
ADDRESSES:  Secretary,  Federal 
Communications  Commission, 
Washington,  DC  20554.  In  addition  to 
filing  comments  with  the  FCC, 
interested  parties  should  serve  the 


petitioner's  counsel,  as  follows:  Bruce 
A.  Eisen,  Esq.,  Kaye,  Scholar,  Fierman, 
Hays  &  Handler,  901  -  15th  Street,  NW., 
Suite  1100.  Washington.  D.C.  20005- 
2327. 

FOR  FURTHER  INF0RMATK5N  CONTACT: 
Nancy  Joyner.  Mass  Media  Bureau.  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
95-81,  adopted  June  5,  1995,  and 
released  June  14. 1995.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC's 
Reference  Center  (Room  239).  1919  M 
Street,  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service.  Inc..  (202)  857- 
3800.  2100  M  Street,  NW.,  Suite  140, 
Washington.  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments.  See  47 
CFR  1.415  and  1.420. 

List  of  Subiects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
John  A.  Karousos. 

Chief  Allocations  Branch,  Policy  and  Rules 
Division.  Mass  Media  Bureau. 
IFR  Doc.  95-15052  Filed  6-19-95;  8:45  ami 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  697 

pocket  No.  950605148-6148-01;  I.D. 
060195q 

RIN  0646-AH58 

Atlantic  Coast  Weakfish  Fishery; 
Moratorium  in  Exclusive  Economic 
Zone 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 


Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Proposed  rule;  request  for 

comments. 

SUMMARY:  NMFS  requests  public 
comment  on  proposed  regulations  that 
would  prohibit  fishing  for  and 
possession  of  Atlantic  coast  weakfish 
(weakfish)  in  the  exclusive  economic 
zone  (EEZ)  offshore  ftiim  Maine  through 
Florida.  The  intent  of  the  proposed 
regulations  is  to  provide  protection  to 
the  overfished  stock  of  weakfish,  ensure 
the  effectiveness  of  state  regulations, 
and  to  aid  in  the  rebuilding  of  the  stock. 
DATES:  Written  comments  must  be 
received  on  or  before  August  4, 1995. 
ADDRESSES:  Comments  on  the  proposed 
rule  should  be  sent  to,  and  copies  of 
supporting  documents,  including  a  Draft 
Environmental  Impact  Statement  (DEIS) 
and  Regulatory  Impact  Review  (RIR).  are 
available  from  Richard  H.  Schaefer. 
Director,  Office  of  Fisheries 
Conservation  and  Management, 
National  Marine  Fisheries  Service.  1315 
East-West  Highway,  Silver  Spring.  MD 
20910-3282.  NMFS  will  hold  public 
hearings  to  receive  comments  from 
fishery  participants  and  other  members 
of  the  public  regarding  these  proposed 
regulations.  The  dates  and  locations  of 
public  hearings  will  be  announced  by 
nodce  in  the  Federal  Register  at  least  2 
weeks  prior  to  the  public  hearing  dates. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  T.  Hogarth,  301-713-2339. 
SUPPLEMENTARY  INFORMATION: 

Background 

Section  804(b)  of  the  Atlantic  Coastal 
Fisheries  Cooperative  Management  Act 
(ACFCMA),  16  U.S.C  5101  et  seq..  states 
that,  in  the  absence  of  an  approved  and 
implemented  Fishery  Management  Plan 
(FMP)  under  the  Magnuson  Fishery 
Conservation  and  Management  Act  (16 
U.S.C.  1801  et  seq.)  (Magnuson  Act), 
and  after  consultation  with  the 
appropriate  Fishery  Management 
Council(s),  the  Secretary  of  Commerce 
(Secretary)  may  implement  regulations 
to  govern  fishing  in  the  EEZ,  i.e.,  ftt)m 
3-200  nautical  miles  (5.6-370.6  km). 
These  regulations  must  be  (1)  necessary 
to  support  the  effective  implementation 
of  an  Interstate  Fishery  Management 
Plan  (ISFMP)  developed  by  the  Atlantic 
States  Marine  Fisheries  Commission 
(Commission);  and  (2)  consistent  vdth 
the  national  standards  set  forth  in 
section  301  of  the  Magnuson  Act  (16 
U.S.C.  1851). 

The  Commission  adopted  a  weakfish 
ISFMP  in  1985.  amended  the  plan  in 
1994.  and  is  currently  developing  a  new 
amendment  to  rebuild  declining  stocks 


of  weakfish.  Federal  regulations  are 
needed  in  the  EEZ  to  support  the 
Commission's  effort  to  protect  weakfish. 

The  Mid-Atlantic  Fishery 
Management  Council  (MAFMC)  is  the 
lead  Council  for  developing  weakfish 
regulations  in  the  EEZ.  The  MAFMC  has 
listed  weakfish  as  a  species  in  need  of 
management,  but  has,  to  date,  not 
developed  an  FMP  for  the  species. 
NMFS  consulted  with  the  MAFMC  to 
determine  if  the  development  of  an  FMP 
for  weakfish  was  possible  in  the 
immediate  future.  The  MAFMC  stated 
that  because  of  its  heavy  workload  on 
other  species,  it  would  not  be  possible 
this  year.  Therefore,  Federal  actions 
authorized  by  the  ACFCMA  remain  the 
most  effective  means  to  institute 
management  measures  in  the  EEZ  that 
will  support  the  Commission's  Plan  for 
weakfish. 

Purpose 

Weakfish  {Cynoscion  regalis),  a 
member  of  the  family  Scianidae.  is 
considered  a  single  stock  along  the 
Atlantic  coast,  ranging  from  Maine  to 
Florida.  The  species  is  most  abundant  in 
shallow  coastal  and  estuarine  waters 
from  North  Carolina  to  New  York.  The 
center  of  weakfish  abundance  in  the 
winter  ranges  from  North  Carolina 
southward  and  in  the  summer  fitim 
Delaware  northward.  Weakfish  are  taken 
both  in  directed  fisheries  and  as  a 
bycatch  in  other  fisheries. 

Weakfish  populations  are  overfished 
and  are  in  a  continuing  serious  decline. 
Total  landings  have  declined  from 
35,667  mt  (80.0  million  lb)  in  1980  to 
3.628  mt  (8.0  million  lb)  in  1993.  The 
fishing  mortality  rate  (F)  for  weakfish 
averaged  1.26  for  the  period  1991-1993. 
(i.e..  64  percent  of  the  population  was 
harvested  each  year),  and  only  4  percent 
of  the  population  achieved  spasming 
age.  The  F  of  1.26  is  about  three  times 
the  rate  that  should  be  applied  to 
protect  and  rebuild  the  stock.  Since 
1987.  F  has  remained  extremely  high 
and  has  ranged  from  1.087  to  1.948. 

Concurrent  with  high  fishing 
mortality,  in  recent  years  the  weakfish 
stock  has  exhibited  a  reduction  in 
spawning  stock  biomass,  and  a  severe 
reduction  in  older  fish  (age  4  or  older) 
taken.  Ninety-nine  percent  of  the  1993 
commercial  catch  consisted  of  age  3  or 
younger  fish.  Recruitment  to  the  stock 
has  declined  by  43  percent  since  1990; 
in  1993  recruitment  values  are 
indicative  of  recruitment  failure.  Also, 
studies  conducted  at  different  areas 
along  the  coast  show  juvenile 
recruitment  at  its  lowest  levels  since 
these  studies  were  begun. 

The  proposed  rule  would  prohibit  the 
harvest  (catch  and  retention)  of 


weakfish  from  the  Atlantic  coast  EEZ. 
The  proposal  provides  the  strongest 
possible  conservation  measure,  is  easy 
to  understand  and  enforce,  and  is  in  the 
best  long-term  economic  interests  of 
both  commercial  and  recreational 
fishermen.  It  eliminates  any  claim  that 
weakfish  were  caught  in  the  EEZ,  when 
fishermen  might  otherwise  have  caught 
fish  illegally  in  state  waters. 
Enforcement  of  the  prohibition  is 
straightforward,  because  possession  of 
weakfish  on  board  a  vessel  in  the  EEZ 
would  be  a  violation  of  the  regulation. 
The  prohibition  also  includes 
possession  of  weakfish  taken  as 
incidental  catch  (bycatch)  while  fishing 
for  other  species,  since  such  bycatch 
must  be  released  to  the  water  as  soon  as 
possible.  It  allows  for  the  development 
of  a  stock  rebuilding  program  and. 
therefore,  resumption  of  the  fishery  in 
the  future. 

Qassification 

This  proposed  rule  is  published  under 
the  authority  of  the  ACFCMA. 
Paragraphs  (A)  and  (B)  of  section 
804(b)(1)  authorizes  the  Secretary  to 
implement  regulations  in  the  EEZ  in  the 
absence  of  a  Magnuson  Act  FMP.  Such 
regulations  must  be  necessary  to 
support  a  Commission's  ISFMP,  and 
consistent  with  the  national  standards 
set  forth  in  section  301  of  the  Magnuson 
Act.  The  Assistant  Administrator  for 
Fisheries  has  preliminarily  determined 
that  these  actions  are  consistent  with 
the  national  standards.  The  Secretary, 
before  making  the  final  determinations, 
will  take  into  account  the  data,  views, 
and  comments  received  during  the 
comment  period. 

NMFS  prepared  a  DEIS/RIR  for  this 
rule,  which  is  available  (see  ADDRESSES). 
Five  different  alternatives  to  regulate  the 
harvest  of  weakfish  in  the  EEZ  were 
examined.  The  alternative  to  prohibit 
the  harvest  and  possession  of  weakfish 
in  the  EEZ  provided  the  greatest 
biological  gains  with  only  short-term 
economic  loss.  This  alternative  also 
provided  the  best  approach  to  reduce 
law  enforcement  loopholes.  The 
condition  of  the  stock  necessitates  that 
regulations  be  placed  on  the  weakfish 
harvest  in  the  EEZ  to  supplement  the 
states  regulations  and  begin  the 
rebuilding  of  this  overfished  stock. 
Applying  state  regulations  in  the  EEZ 
was  considered,  as  well  as  establishing 
separate  specific  regulations  for  the 
EEZ,  or  doing  nothing  at  all. 

The  Assistant  General  Counsel  for 
Legislation  and  Regulation  of  the 
Department  of  Commerce  certified  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  that  this 
proposed  rule,  if  adopted,  would  not 


have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
The  closure  of  the  EEZ  will  have 
minimal  impact  on  recreational  fishing, 
since  recreational  catch  accounted  for 
only  3  percent  of  the  total  catch  in  the 
EEZ  in  1993.  The  North  Carolina 
commercial  fishery  was  used  to  analyze 
the  impact  of  this  proposal  on  the 
commercial  fishery,  since  North 
Carolina  accounted  for  68  percent  of  the 
weakfish  caught  commercially  in  the 
EEZ  in  1993.  In  North  Carolina,  the  ffy 
net  trawl  fishery,  which  consists  of  11- 
15  boats,  harvests  the  majority  of  the 
fish.  This  proposed  rule  will  result  in 
these  boats  either  moving  shoreward  to 
state  waters  or  directing  their  fishing 
effort  on  other  species  such  as  dog  fish 
sharks,  flounder,  croaker,  squid,  or 
striped  bass.  This  switch  to  fishing  in 
state  waters  or  to  targeting  other  species 
in  the  EEZ  will  mitigate,  to  a  great 
extent,  any  economic  effects  of  this  rule. 
Therefore,  the  proposed  rule  should  not 
have  a  significant  economic  impact  on 
small  entities.  As  a  result,  a  regulatory 
flexibility  analysis  was  not  prepared. 
Further  information  is  available  in  the 
DEIS/RIR  (See  ADDRESSES). 

This  proposed  rule  has  been 
determined  to  be  not  significant  for 
purposes  of  E.O.  12866. 

List  of  Subiects  in  50  CFR  Part  697 

Fisheries,  Fishing. 

Dated:  )une  13, 1995. 
Gary  Matlock, 

Program  Management  Officer.  NatJonaJ 
Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  Chapter  VI  is 
proposed  to  be  amended  by  adding  part 
697  to  read  as  follows: 

PART  697— ATLANTIC  COASTAL 
FISHERIES  COOPERATIVE 
MANAGEMENT 

Subpart  A— Atlantic  Coast  Weakfish 
Fishery 

Sec. 

697.1  Purpose  and  scope. 

697.2  Definitions. 

697.3  Prohibitions. 

697.4  Relation  to  the  Magnuson  Act 

697.5  Civil  procedures. 

697.6  Specifically  autiiorized  activities 

Subpart  B — [Reserved] 

Authority:  16  U.S.C  5101  etseq..  unless 
otherwise  noted. 

§  697.1    Purpose  and  scope. 

The  regulations  in  this  part 
implement  section  804(b)  of  the  Atlantic 
Coastal  Fisheries  Cooperative 
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Management  Act,  16  U.S.C.  5101  et  seq., 
and  govern  fishing  for  and  possession  of 
Atlantic  Coast  weakfish  in  the  EEZ. 

§007.2    Definitions. 

The  terms  used  in  this  part  have  the 
following  meanings: 

Act  means  the  Atlantic  Coastal 
Fisheries  Cooperative  Management  Act, 
16  U.S.C.  5101  etseq. 

Area  of  Custody  me&ns  any  vessel, 
building,  vehicle,  live  car,  pound,  pier, 
or  dock  facility  where  Atlantic  coast 
weakfish  might  be  found. 

Atlantic  Coast  weakfish  means 
members  of  stocks  or  populations  of  the 
species  Cynoscion  regalis,  found  in  the 
waters  of  the  Atlantic  Ocean  north  of 
Key  West,  FL. 

Authorized  officer  means: 

(1)  Any  commissioned,  warrant,  or 
petty  officer  of  the  U.S.  Coast  Guard; 

(2)  Any  special  agent  or  enforcement 
officer  of  the  National  Marine  Fisheries 
Service; 

(3)  Any  officer  designated  by  the  head 
of  any  Federal  or  state  agency  that  has 
entered  into  an  agreement  with  the 
Secretary  to  enforce  the  Act;  or 

(4)  Any  Coast  Guard  personnel 
accompanying  and  acting  under  the 
direction  of  any  person  described  in 
paragraph  (1)  of  this  definition. 

Catch,  take,  or  harvest  means,  but  is 
not  limited  to,  any  activity  that  results 
in  killing  any  fish  or  bringing  any  live 
fish  on  board  a  vessel. 

EEZ  means  the  Exclusive  Economic 
Zone  of  the  United  States.  ftt)m  3  to  200 
nautical  miles  (5.6-370.6  km)  offshore  of 
the  United  States,  beginning  at  the 
seaward  boundary  of  the  territorial  sea 
of  the  coastal  states. 

Fish  means  finfish  (including  highly 
migratory  species),  moUusks, 
crustaceans,  and  all  other  forms  of 
marine  animal  and  plant  life. 

Fishing  or  to  fish  means: 

(1)  The  catching,  taking,  or  harvesting 
offish; 

(2)  The  attempted  catching,  taking,  or 
harvesting  of  fish;  or 

(3)  Any  operation  at  sea  in  support  of. 
or  in  preparation  for,  any  activity 
described  in  paragraphs  (1)  or  (2)  of  this 
definition. 

Land  means  to  begin  offloading  fish, 
to  offload  fish,  or  to  enter  port  with  fish. 


Magnuson  Act  means  the  Magnuson 
Fishery  Conservation  and  Management 
Act,  16  U.S.C.  1801  et  seq. 

Person  means  any  individual 
(whether  or  not  a  citizen  of  the  United 
States),  corporation,-partnership, 
association,  or  other  entity  (whether  or 
not  organized  or  existing  under  the  laws 
of  any  state),  and  any  Federal,  state, 
local,  or  foreign  government  or  any 
entity  of  any  such  government. 

Retain  means  to  Tail  to  return  Atlantic 
Coast  weakfish  to  the  sea  immediately 
after  the  hook  has  been  removed  or  the 
fish  has  otherwise  been  released  from 
the  capture  gear. 

Secretary  means  the  Secretary  of 
Commerce  or  a  designee. 

Vessel  means  any  boat,  ship,  or  other 
craft  that  is  used  for,  equipped  to  be 
used  for,  or  of  a  type  that  is  normally 
used  for: 

(1)  Fishing;  or 

(2)  Aiding  and  assisting  one  or  more 
vessels  at  sea  in  the  performance  of  any 
activity  related  to  fishing,  including,  but 
not  limited  to,  preparation,  supply, 
storage,  refrigeration,  transportation,  or 
processing. 

§607.3    Prohibitions. 

No  person  shall: 

(a)  Catch,  take,  or  harvest  and  retain 
any  Atlantic  Coast  weakfish  within  the 
EEZ; 

(b)  Fail  to  return  to  the  water 
immediately,  with  the  least  possible 
injury,  any  Atlantic  Coast  weakfish 
taken  within  the  EEZ  incidental  to  the 
commercial  or  recreational  fishing  for 
species  of  fish  other  than  Atlantic  Coast 
weakfish; 

(c)  Possess  any  Atlantic  Coast 
weakfish  on  board  a  vessel  while  such 
vessel  is  in  the  EEZ; 

(d)  Possess,  have  custody  or  control 
of.  ship,  transport,  offer  for  sale,  sell, 
purchase,  land,  import  or  export,  or 
transfer  any  Atlantic  Coast  weakfish 
taken  and  retained  in  violation  of  the 
Act  or  the  regulations  in  this  part; 

(e)  Interfere  with,  obstruct,  delay,  or 
prevent  by  any  means  a  lawful 
investigation,  search  or  seizure 
conducted  in  the  process  of  enforcing 
the  Act; 

(f)  Make  any  false  statement,  oral  or 
written,  to  an  authorized  officer 
concerning  the  taking,  catching, 
harvesting,  landing,  shipping. 


transporting,  selling,  offering  for  sale, 
purchasing,  importing  or  exporting,  or 
transferring  of  any  Atlantic  Coast 
weakfish; 

(g)  Refuse  to  allow  an  authorized 
officer  to  board  any  vessel  or  to  enter 
any  area  of  custody  for  the  purpose  of 
conducting  any  search,  inspection,  or 
seizure  in  connection  with  the 
enforcement  of  the  Act  or  the 
regulations  in  this  part; 

(h)  Dispose  of  any  Atlantic  Coast 
weakfish,  or  parts  thereof,  or  other 
matter,  in  any  manner,  after  any 
communication  or  signal  from  an 
authorized  officer,  or  after  the  approach 
by  an  authorized  officer  or  an 
enforcement  vessel; 

(i)  Forcibly  assault,  resist,  oppose, 
impede,  intimidate,  threaten  or  interfere 
with  any  authorized  officer  in  the 
conduct  of  any  search,  inspection,  or 
seizure  in  connection  with  enforcement 
of  the  Act  or  the  regulations  in  this  part; 

(j)  Resist  a  lawful  arrest  for  any  act 
prohibited  by  the  Act  or  these 
regulations;  or 

(k)  Interfere  with,  delay,  or  prevent  by 
any  means  the  apprehension  of  another 
person,  knowing  that  such  person  has 
committed  any  act  prohibited  by  the  Act 
or  the  regulations  in  this  part. 

§  697.4    Retatlon  to  tlie  Magnuson  Act 

The  provisions  of  sections  307 
through  311  of  the  Magnuson  Act,  as 
amended,  regarding  prohibited  acts, 
civil  jjenalties,  criminal  forfeitures,  and 
enforcement  apply  with  respect  to  the 
regulations  in  this  part,  as  if  the 
regulations  in  this  part  were  issued 
under  the  Magnuson  Act. 

§697.5    Civil  procedures. 

The  civil  procedure  regulations  at  15 
CFR  part  904  apply  to  civil  penalties, 
seizures,  and  forfeitures  under  the  Act 
and  the  regulations  in  this  part. 

§  697.6    Specifically  authorized  activities. 

NMFS  may  authorize  for  the 
acquisition  of  information  and  data, 
activities  that  are  otherwise  prohibited 
by  these  regulations. 

Subpart  B— {Reserved] 

|FR  Doc.  95-15023  Filed  6-19-95:  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  mies  that  are  applicat)le  to  the 
putAic.  Notices  of  hearings  and  Investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  arxj  furx^tions  are 
examples  of  documents  appearing  In  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Cooperative  State  Research, 
Education,  and  Extension  Service 

National  Agricultural  Research  and 
Extension  Users  Advisory  Board; 
Meeting 

According  to  the  Federal  Advisory 
Committee  Act  of  October  6,  1972 
(Public  Law  92-463,  86  Stat.  770-776), 
as  amended,  the  Cooperative  State 
Research,  Education  and  Extension 
Service  annoimces  the  following 
meeting: 

Name:  National  Agricultural  Research  and 
Extension  Users  Advisory  Board  (hereafter 
referred  to  as  the  UAB). 

Date:  August  23-25,  1995. 

rime;  August  23 — 1:00  p.m.-^5:00  p.m.; 
August  24 — 8:00  a.m. — 5:00  p.m.;  August 
25 — 8:00  a.m. — 12  noon. 

Place:  Holiday  Inn,  Ft.  Washington,  PA, 
and  tours  of  research  facilities  at 
Philadelphia  and  surrounding  areas. 

Type  of  Meeting:  Open  to  the  public. 
Persons  may  particip>ate  in  the  meeting  as 
time  and  space  permit. 

Comments:  The  public  may  file  written 
comments  before  or  after  the  meeting  with 
the  contact  person  named  below. 

Purpose:  To  review  Federal,  State,  and 
privately  funded  agricultural  research, 
education,  and  extension  programs  in  water 
quality,  sustainable  agriculture,  animal  and 
plant  production,  nutrition,  food  safety, 
integrated  pest  management,  post-harvest 
production  and  non-food  uses. 

Contact  Person  for  Agenda  and  More 
Information:  Ms.  Marshall  Tarkington, 
Executive  Director,  Research,  Edudation,  and 
Economics  Advisory  Conmiittees,  Room 
316A,  Administration  Building,  U.S. 
Department  of  Agriculture,  Washington,  DC 
20250-2255;  Telephone  (202)  720-3684. 

Done  in  Washington,  D.C.,  this  9th  day  of 
June  1995. 
William  D.  Carlson, 
Acting  Administrator. 
[FR  Doc.  95-15071  Filed  6-19-95;  8:45  am) 
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Forest  Service 

Inland  Native  Fish  Strategy 

agency:  Notice  of  public  hearings  on 
the  Inland  Native  Fish  Strategy 
environmental  assessment. 

SUMMARY:  In  the  March  14. 1995, 
Federal  Register  (Vol.  60,  No.  49,  pp. 
13697-13698),  notice  was  given  that  the 
Forest  Service,  in  cooperation  with  the 
Bureau  of  Land  Management  and  U.S. 
Fish  and  Wildlife  Service,  is  gathering 
information  in  order  to  prepare  an 
Environmental  Assessment  (EA)  for  a 
proposal  to  protect  habitat  and 
populations  of  native  inland  fish. 

This  EA  addresses  National  Forest 
System  lands  on  the  Bitterroot,  Boise. 
Caribou,  Challis,  Clearwater,  Colville,  , 
E)eerlodge,  Deschutes,  Flathead. 
Fremont,  Helena,  Humboldt,  Idaho 
Panhandle,  Kootenai,  Lolo,  Malheur, 
Ochoco,  Okanogan,  Payette,  Sav^rtooth, 
Wallowa-Whitman,  and  Winema 
National  Forests  in  the  Northern, 
Intermountain.  and  Pacific  Northwest 
Regions. 

The  Environmental  Assessment  has 
been  completed  and  sent  to  the  public 
for  a  30-day  review  and  comment 
period.  These  comments  will  be 
considered  in  reaching  a  decision. 

Public  hearings  will  be  conducted  to 
allow  the  public  ample  opportunity  to 
comment  on  the  proposal.  Hearings  are 
scheduled  at  the  following  locations: 

June  26, 1995,  Bend,  Ch^on,  River 
House  Inn  (North/Middle  Sister 
Rooms),  3075  North  Highway  97 

June  27, 1995,  Twin  Falls,  Idaho, 
AmeriTel  Inn  (Blue  Lakes  Room), 
1377  Blue  Lakes  Blvd.  N. 

June  28, 1995,  Helena,  Montana,  Park 
Plaza  (Rimini  Room),  22  N.  Last 
Chance  Gulch 

June  29, 1995,  Spokane,  Washington, 
Holiday  Inn  (Hawthorne  Room),  W. 
4212  Sunset  Blvd. 

Each  of  the  hearings  will  begin  at  4:00 
p.m.  local  time.  Speakers  are  required  to 
sign  up,  and  will  be  given  a  maximum 
of  5  minutes. 

FOR  FURTHER  INFORMATION  CONTACT: 
Questions  about  the  public  hearings 
should  be  directed  to  Laird  Robinson, 
Public  Affairs  Officer  for  the  Inland 
Native  Fish  Strategy,  USDA  Forest 
Service.  P.O.  Box  7669,  Missoula. 


Montana,  59807.  Phone:  (406)  329- 
3434. 

The  responsible  officials  for  this 
Environmental  Assessment  are  the 
Regional  Foresters  for  the 
Intermountain,  Northern,  and  Pacffic 
Northwest  Regions.  They  will  make  a 
decision  regarding  this  proposal 
considering  the  comments  and 
responses,  environmental  consequences 
discussed  in  the  Environmental 
Assessment,  and  applicable  laws, 
regulations,  and  policies.  The  decision 
and  reasons  for  the  decision  will  be 
dociunented  in  a  Decision  Notice.  The 
IDecision  Notice  is  expected  to  be 
available  in  late  July,  1995. 

Dated:  June  9.  1995. 
David  I.  Wright. 

Inland  Native  Fish  Team  Leader,  USDA 
Forest  Service. 
IFR  Doc.  95-14953  Filed  6-19-95;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-588-814] 

Polyethylene  Terephthalate  Film, 
Sheet,  and  Strip  from  Japan;  Final 
Results  of  Antidumping  Duty 
Administrative  Review 

AGENCY:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of 
antidumping  duty  administrative 
review. 

SUMMARY:  On  March  2,  1994,  the 
Department  of  Commerce  (the 
Department)  pubUshed  the  preliminary 
results  of  its  administrative  review  of 
the  antidumping  duty  order  on 
polyethylene  terephthalate  film,  sheet, 
and  strip  (PET  film)  from  Japan.  The 
review  covers  three  manufacturers/ 
exporters  of  this  merchandise  to  the 
United  States,  Toray  Industries,  Inc. 
(Toray),  Teijin,  Ltd.  (Teijin),  and  Diafoil 
Co.  Ltd.  (Diafoil),  and  the  period 
November  30,  1990  through  May  31. 
1992.  Based  on  our  analysis  of 
comments  received,  we  have  changed 
the  final  results  from  those  presented  in 
our  preliminary  results  of  review. 
EFFECTIVE  DATE:  July  20,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Arthur  N.  DuBois  or  Thomas  F.  Futtner, 
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Office  of  Antidumping  Compliance, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th  and 
Constitution  Avenue  NW.,  Washington, 
DC.  20230,  telephone:  (202)  482-6312/ 
3814. 

SUPPLEMENTARY  INFORMATTON: 
Background 

On  March  2, 1994,  the  Department 
published  in  the  Federal  Register  (59 
FR  9960)  the  preliminary  results  of  its 
administrative  review  of  the 
antidumping  duty  order  on  PET  film  (56 
FR  25660.  June  5. 1991).  The 
Department  has  now  completed  that 
administrative  review  in  accordance 
with  section  751  of  the  Tariff  Act  of 
1930  (the  Tariff  Act)  and  19  CFR  353.22. 

One  firm,  Diafoil,  did  not  respond  to 
the  Department's  questionnaire. 
Therefore,  we  are  using  best  information 
otherwise  available  (BLA)  for  cash 
deposit  and  appraisement  purposes.  As 
BIA  for  Diafoil,  we  determined  the 
dumping  margin  to  be  14.00  percent,  the 
highest  margin  calculated  in  any 
administrative  review  or  the  original 
investigation. 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  We  received 
comments  from  petitioners,  all  three 
respondents  and  one  interested  party. 
All  parties  participated  in  the  hearing 
held  on  April  14, 1994. 

Scope  of  the  Review 

Imports  covered  by  the  review  are 
shipments  of  all  gauges  of  raw. 
pretreated,  or  primed  PET  film,  sheet, 
and  strip,  whether  extruded  or 
coextruded.  The  films  excluded  from 
the  scope  of  this  order  are  metallized, 
films  and  other  finished  films  that  have 
had  a  least  one  of  their  surfaces 
modified  by  the  application  of 
performance-enhancing  resin  or 
inorganic  layer  more  than  0.00001 
inches  (0.254  micrometers)  thick.  Roller 
transport  cleaning  film  which  has  at 
least  one  of  its  surfaces  modified  by  the 
application  of  0.5  micrometers  of  SBR 
latex  has  also  been  ruled  as  not  within 
the  scope  of  the  order. 

PET  film  from  Japan  is  currently 
classifiable  under  Harmonized  Tariff 
Schedule  (HTS)  item  number 
3920.62.0000.  The  HTS  item  numbers 
are  provided  for  convenience  and  for 
Customs  purposes  only.  The  written 
descriptions  remain  dispositive. 

Analysis  of  Cofuaents  Received 

Comment  I :  Toray  Plastics  America 
(TPA),  an  interested  party,  argues  that 
the  Department  should  use  BIA  for 
Diafoil,  because  Diafoil  refused  to 
answer  the  Department's  questionnaire. 


Diafoil  responds  that  it  is  not 
uncooperative,  only  unresponsive. 
Diafoil  objects  to  TPA's  attempt  to 
characterize  Diafoil  as  an 
"uncooperative  party"  just  because 
Diafoil  declined  to  respond  to  the 
Department's  questionnaire.  Diafoil 
argues  that,  as  a  small  exporter,  it  did 
not  respond  because  of  the  excessive 
burden  and  cost  involved. 

Department's  Position:  In  accordance 
with  section  776(c)  of  the  Tariff  Act,  the 
Department  uses  BIA  in  cases  where  a 
party  refuses  to  respond  to  the 
questionnaire,  is  unable  to  produce 
information  requested  in  a  timely 
manner  and  in  the  form  required,  or 
otherwise  significantly  impedes  the 
proceedings.  The  Department  uses  a 
two-tiered  approach  in  its  choice  of  BIA. 
For  uncooperative  respondents  or 
respondents  who  substantially  impede 
the  proceedings  (first  tier),  the 
Department  uses  the  higher  of  (1)  the 
highest  rate  for  any  company  from  the 
original  investigation  or  any  prior 
administrative  review  or  (2)  the  highest 
rate  found  in  the  current  review  for  any 
company.  For  respondents  which 
attempt  to  cooperate  (second  tier),  the 
Department  uses  the  higher  of  (1)  the 
highest  rate  ever  applicable  to  that  firm 
for  the  subject  merchandise  or  (2)  the 
highest  calculated  rate  in  the  current 
review  for  any  firm  [see  Antifriction 
Bearings  (Other  than  Tapered  Roller 
Bearings)  and  Parts  thereof  from  France, 
et  ai,  58  FR  39729,  July  26,  1993). 
Accordingly,  whether  Diafoil  is 
characterized  as  uncooperative  or 
unresponsive,  in  accordance  with  the 
current  statute,  we  must  apply  BIA.  In 
accordance  with  our  two-tier  BIA 
policy.  Diafoil's  rate  will  be  14  percent, 
the  highest  rate  for  any  company  from 
the  original  investigation  (see 
Polyethylene  Terephthalate  him.  Sheet, 
and  Strip  from  Japan,  56  FR  25660,  June 
5,  1991). 

Comment  2:  TPA  states  that  since 
Diafoil  refused  to  answer  the 
Department's  questionnaire  and  in  light 
of  the  substantial  difference  between 
Diafoil's  current  deposit  rate  and  its 
new  BIA  rate,  the  Department  should 
publish  immediately  a  determination 
establishing  a  new  BIA  deposit  rate  for 
future  entries  of  PET  film  produced  or 
exported  by  Diafoil. 

TPA  claims  that  nothing  in  the 
antidumping  law,  or  in  the 
Department's  regulations,  requires  that 
the  Department  wait  until  the 
conclusion  of  its  review  before 
establishing  a  new  deposit  rate  for  a 
foreign  producer  or  exporter  that  has 
utterly  refused  to  participate  in  tfee 
proceeding. 


Department's  Position:  Deposit  rates 
can  only  be  changed  after  conducting  an 
administrative  review,  in  accordance 
with  Section  751  of  the  Tariff  Act.  Our 
regulations  require  that  we  issue 
preliminary  results  of  review  and  allow 
parties  to  ask  for  disclosure  of  the 
calculation  methodology,  submit 
written  argument  and  rebuttal 
comments  and  the  opportunity  to  ask 
for  hearings  (19  CFR  353.22  and  353.38). 

Comment  3:  Toray  argues  that  for 
these  final  results  the  Department 
should  calculate  two  margins  for  this 
review:  one  for  the  period  preceding 
issuance  of  the  antidumping  duty  order 
[i.e..  November  30.  1990.  through  May 
31. 1991)  and  a  second  for  Toray's  sales 
in  the  first  12  months  following 
issuance  of  the  order  [i.e..  June  1, 1991, 
through  May  31, 1992).  Toray  maintains 
that  the  Department  should  instruct 
Customs  to  use  the  margin  from  the 
latter  period  as  the  basis  for  Toray's 
cash  deposits  on  future  entries. 

Toray  states  that  because  antidumping 
duties  are  intended  to  be  remedial, 
rather  than  punitive,  in  nature,  they 
should  reflect  a  respondent's  current 
pricing  practices.  Accordingly,  the 
Department's  final  results  in  this  review 
should  demonstrate  that  Toray  has 
eliminated  or  substantially  reduced  its 
dumping  margin  in  the  period  following 
publication  of  the  antidumping  duty 
order.  Toray  argues  that  the 
Department's  regulations  implicitly 
require  the  calculation  of  a  separate, 
weighted-average  margin  for  a 
respondent's  first  full  year  of  sales 
under  an  order.  If  the  Department  fails 
to  do  this.  Toray  contends,  it  frustrates 
the  intent  of  its  own  regulations  by 
effectively  extending  the  qualifying 
•period  for  company-specific  revocations 
to  four  years,  thereby  making  necessary 
additional  administrative  reviews  that 
otherwise  might  have  been  made 
unnecessary  by  respondents'  good  faith 
efforts  to  amend  their  pricing  practices 
immediately  after  a  less-than-fair-value 
(LTFV)  investigation.  Toray  further 
contends  that  the  courts  have  held  that 
a  respondent's  weighted-average 
dumping  margin  should  reflect  a 
respondent's  current  pricing  practices. 

The  petitioners.  E.  I.  Du  Pont  de 
Nemours^  Company,  Inc.,  Hoeschst 
Celanese  Corporation,  and  ICI  Americas 
Inc.,  argue  that  the  Department's 
consistent  practice  during  the  first 
administrative  review  is  to  use  the 
period  between  the  date  provisional 
measures  were  first  applied  and  the 
month  before  the  first  anniversary  date 
of  the  antidumping  duty  order.  This  is 
a  reasonable  exercise  of  the 
Department's  administrative  discretion 
in  implementing  section  751  of  the 


Tariff  Act,  which  does  not  offer  any 
guidance  to  the  Department  regarding 
the  period  covered  by  the  first 
administrative  review. 

The  petitioners  note  that  the 
Department  has  consistently  utilized 
this  approach  in  determining  the 
appropriate  period  for  the  first 
administrative  review.  Furthermore,  the 
Department  has  consistently  calculated 
assessment  and  deposit  rates  based  on 
sales  over  the  entire  period.  Petitioners 
further  argue  that  in  such  situations  the 
courts  have  consistently  supported  an 
agency's  implementation  of  a  statute, 
citing  Timken  Co.  v.  United  States.  14 
err  753  (1990);  Mart  Corp.  v.  United 
States.  486  U.S.  281  (1988);  and  Zenith 
Radio  Corp.  v.  United  States,  437  U.S. 
443,  450  (1978).  Petitioners  observe  that 
none  of  the  cases  cited  by  Toray  in  its 
brief  relates  at  all  to  the  Department's 
first  administrative  review  procedures 
or  in  any  way  attributes  any  punitive  or 
retaliatory  characteristics  to  them. 
Further,  petitioners  note  that  Toray  cites 
no  judicial  precedent  that  supports  its 
position  that  the  Department's  current 
first  administrative  review  period  is  not 
"current"  or  is  "unfair." 

Therefore,  petitioners  conclude,  the 
Department  has  properly^letermined 
that  one-year  review  periods  are 
appropriate  only  after  the  first 
administrative  review,  which  normally 
covers  a  period  closer  to  18  months.  By 
honoring  Toray's  request,  petitionei^ 
argue  that  the  Department  would  in  fact 
be  ignoring  dumping  which  occurs 
earlier  in  the  review  period,  an  action 
which  would  be  inconsistent  with  the 
Tariff  Act  and  would  be  "punitive"  to 
the  domestic  industry. 

Department's  Position:  There  is  no 
statutory  guidance  regarding  the  period 
to  be  covered  by  the  first  administrative 
review  or  the  period  on  which  to  base 
cash  deposit  rates.  However,  the 
Department's  regulations  identify  the 
period  to  be  covered  by  a  first 
administrative  review  as  "the  period 
from  the  suspension  of  liquidation 
*  *   *  to  the  end  of  the  month 
immediately  preceding  the  first 
anniversary  month"  [see  19  CFR 
353.22(b)(2)).  As  a  matter  of 
administrative  practice,  the  Department 
has  consistently  calculated  assessment 
and  deposit  rates  based  on  the  entire 
period  of  review.  To  do  otherwise 
would  invite  manipulation  by  parties 
who,  depending  on  their  point  of  view, 
could  argue  that  one  division  or  another 
of  the  POR  would  be  more  favorable  to 
their  interests.  The  Department 
considers  the  first  review  period  to  be 
"current"  even  if  it  exceeds  twelve 
months. 


Finally,  we  are  not  persuaded  by 
Toray's  argument  that  the  Department, 
by  not  dividing  the  first  POR  into  pre- 
and  post-order  periods,  undermines  its 
own  company-specific  revocation 
procedures,  which  are  based  on  three 
consecutive  years  of  no  dumping. 
Respondents  can  begin  practicing 
pricing  discipline  as  soon  as  the 
Department  initiates  an  investigation. 
Certainly  at  the  time  of  the  preliminary 
determination,  when  suspension  of 
liquidation  occurs,  respondents  are 
made  aware  of  the  Department's 
methodology  and  can  begin  to  change 
their  prices  accordingly. 

Comment  4:  TPA  claims  that,  in 
accordance  with  the  Department's 
methodology,  recently  upheld  in 
Outokumpu  Copper  Rolled  Products  AB 
V.  United  States.  829  F.Supp.  1371. 
1379-80  (Crr.  1993)  (Outokumpu). 
many  of  Teijin's  U.S.  sales  should  be 
treated  as  exporter's  sales  price  (ESP) 
transactions. 

TPA  asserts  that,  in  Outokumpu.  the 
Court  held  that  the  Department  could 
apply  a  "purchase  price"  analysis  to 
"closed  consignment"  sales  (where  the 
exporter's  U.S.  subsidiary  held 
merchandise  for  "just-in-time"  delivery) 
if,  first,  the  U.S.  subsidiary  performs 
strictly  ministerial  functions,  and. 
second,  any  warehousing  operation 
undertaken  by  the  U.S.  subsidiary 
reflects  the  parties'  "customary 
commercial  channels."  TPA  contends 
that  Teijin  does  not  meet  either  of  these 
criteria.  First,  according  to  TPA,  Teijin 
has  three  separate  U.S.  companies  that 
account  for  a  significant  portion  of  U.S. 
sales  under  review.  Further,  TPA  claims 
that  Teijin's  questionnaire  response 
makes  clear  that  the  company's  U.S. 
subsidiaries  are  engaged  in  a  wide  range 
of  sales  and  post-sale  activities, 
including  marketing  and  acting  as  a 
selling  agent.  Similarly.  TPA  notes  that 
Teijin  has  reported  technical  service 
expenses,  as  well  as  indirect  expenses, 
by  all  three  U.S.  subsidiaries  for  the 
maintenance  of  sales  staff.  Finally,  TPA 
claims  that  Teijin's  sales  do  not  follow 
the  "customary  commercial  channels" 
utilized  by  Teijin  and  its  U.S. 
subsidiaries. 

Teijin  responds  that  its  U.S.  sales  are 
properly  analyzed  as  purchase  price 
transactions  and  disputes  TPA's 
argument  that,  based  on  criteria  upheld 
by  Outokumpu.  Teijin's  sales  should  be 
treated  as  ESP  sales.  First,  during  the 
LTFV  investigation,  the  Department 
verified  that  the  merchandise  did  not 
enter  the  physical  inventory  of  the 
subsidiary.  Second,  Teijin's  subsidiaries 
continue  to  perform  only  ministerial 
functions,  processing  sales-related 
docim>entation  aod  serving  as  a 


communication  link,  in  connection  with 
U.S.  sales  of  PET  film.  Finally,  Teijin 
argues  that  TPA's  attempt  to  portray 
Teijin's  U.S.  operations  as  more 
substantial  or  "substantially 
restructured"  are  misinformed. 

Department's  Position:  During  the 
LTFV  investigation,  the  Department 
verified  that  Teijin's  U.S.  sales  were 
final  before  importation  and  did  not 
enter  inventory  in  the  United  States. 
Accordingly,  Teijin's  sales  qualified  as 
purchase  price  sales.  In  this  review, 
Teijin  again  asserts  that  its  U.S. 
subsidiaries  perform  only  ministerial 
functions  and  that  its  U.S.  sales  during 
the  POR  do  not  enter  inventory  in  the 
United  States.  In  this  review,  "TPA  offers 
no  specific  support  for  its  position 
except  to  question  certain  selling 
expenses.  Further,  nothing  appears  in 
the  record  of  this  review  to  show  that 
there  is  anything  different  from  the 
investigation  that  would  distinguish  any 
of  the  sales  as  ESP  sales.  We  disagree 
with  TPA's  comment  that  Teijin's 
questionnaire  response  makes  it  clear 
that  it  and  its  U.S.  subsidiaries  are 
engaged  in  activities  that  would  force 
the  Department  to  conclude  that  Teijin's 
sales  should  be  analyzed  as  ESP  sales. 
Also,  we  considered  these  sales  to  be  in 
the  customary  commercial  channels  in 
the  investigation,  and  TPA  has  provided 
no  evidence  to  the  contrary.  Finally,  in 
our  verification  of  Teijin's  response 
during  the  LTFV  investigation,  we 
found  no  additional  expenses  such  as 
technical  services,  advertising,  or 
warranties  on  U.S.  sales.  Accordingly 
we  have  accepted  Teijin's  claim  for 
purchase  price  analysis  for  the  final 
results  of  administrative  review. 

Comment  5:  TPA  argues  that  the 
Department  should  reject  Teijin's 
suggested  model  match  because  the 
methodology  is  distortive  and  deficient. 
TPA  argues  that  the  correct 
methodology  is  to  first  match  PET  film 
products  by  their  end-use  and 
subsequently  by  their  polymers  and 
gauges  because  this  is  the  most  accurate 
and  administrable  model  match 
methodology.  TPA  maintains  that  each 
of  PET  film's  five  primary  end-use 
categories  requires  common  physical 
and  performance  characteristics  that 
determine  the  commercial  utility  and 
value  of  the  product  and  that  are  unique 
to  that  class. 

Teijin  responds  that,  notwithstanding 
its  strong  belief  that  physical 
characteristics  represent  the  most 
appropriate  matching  methodology,  in 
compliance  with  the  Department's 
requests,  it  has  provided  the  Department 
with  alternative  product  concordances 
with  and  without  end-use  as  a  matching 
criteria.  Therefore,  in  spite  of  Teijin's 
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position  that  physical  characteristics 
represent  the  most  appropriate  matching 
methodology,  Teijin  maintains  that  the 
Department  has  a  complete  record  upon 
which  to  base  its  final  results. 

Department's  Position:  In  developing 
product-specific  model  match 
methodologies,  the  statutory  preference 
is  for  the  matching  of  identical 
merchandise  (see  section  771{16)(A)  of 
the  Tariff  Act).  Where  this  identical 
matching  is  not  possible,  the  most 
similar  matches  are  preferred  (see 
section  771(16)(B)). 

During  the  review,  we  solicited 
comments  from,  all  parties  on  matching 
criteria  for  comparing  similar 
merchandise  in  the  absence  of  sales  of 
identical  merchandise  in  the  U.S.  and 
home  markets.  Based  on  submissions 
from  petitioners  and  respondents,  no 
single  physical  characteristic  appears  to 
be  a  defining  criterion  for  all  types  of 
PET  film. 

In  the  case  of  PET  film,  we  have 
determined  that  it  is  appropriate  to  use 
groups  of  physical  characteristics  based 
on  end-use  as  an  organizational  tool  to 
establish  similar  categories  of 
merchandise.  This  methodology  was 
adopted  because  of  the  unique 
circumstances  of  this  case,  such  as  the 
complexity  of  the  subject  merchandise, 
the  difficulty  in  determining  the  most 
similar  models  in  a  consistent  manner, 
and  the  fact  that  it  is  evident  that  end 
use  plays  a  role  in  the  determination  of 
the  merchandise's  physical  dimensions. 

Therefore,  we  have  matched  by 
physical  characteristics  within  these 
categories  to  find  matches  of  the  most 
similar  merchandise.  We  also  have 
determined  that  it  would  be 
inappropriate  to  match  across  categories 
because  this  could  result  in  more 
dissimilar  matches  rather  than  in 
comparisons  of  the  most  similar 
merchandise.  In  these  final  results  we 
used  Teijin's  alternative  model- 
matching  concordance  with  broad  end- 
use  categories. 

Comment  6:  The  petitioners  comment 
that  the  Department's  preliminary 
treatment  of  consumption  tax  for  both 
Teijin  and  Toray  was  not  in  full 
conformity  with  current  Department 
practice.  Namely,  they  argue  that,  in 
calculating  the  consumption  tax 
adjustments,  the  Department  failed  to 
include  all  of  the  expenses  incurred 
after  the  point  at  which  the  Japanese 
government  applies  the  home  market 
consumption  tax. 

Both  Teijin  and  Toray  support  the 
Department's  use  of  a  methodology  that 
provides  for  tax  neutrality  in  the 
dumping  calculation.  Toray,  however, 
takes  no  position  with  respect  to 
petitioners'  claims  regarding  the 


imputation  of  the  Japanese  consumption 
tax  for  the  preliminary  results. 

Department's  Position: 

We  agree  with  petitioners  that  the  tax 
adjustment  must  be  made  at  the  same 
point  in  the  chain  of  commerce  in  each 
market  and  we  have  adjusted  for  taxes 
in  accordance  with  our  practice  as 
outlined  in  Silicomanganese  from 
Venezuela,  Preliminary  Determination 
of  Sales  at  Less  Than  Fair  Value.  59  FR 
31204,  June  17. 1994. 

Comment  7:  TPA  asks  the  Department 
to  ensure  that  Teijin  has  properly 
reported  all  U.S.  and  home  market  sales, 
or  reject  Teijin's  questionnaire  response 
in  its  entirety.  In  particular.  TPA  argues 
that  there  is  no  legal  basis  for  Teijin's 
original  request  that  the  Department 
exclude  from  its  review  sales  of  certain 
unique  grades  of  PET  film,  including 
sandblasted  film,  embossed  film, 
further-processed  film,  "experimental" 
film,  film  sold  on  a  yen-per-square 
meter  basis,  and  film  sold  on  a  yen-per- 
piece  basis.  Similarly,  TPA  asks  the 
Department  to  ensure  that  Teijin  has 
reported  all  of  its  provisions  of  sample 
merchandise  in  the  United  States. 

Teijin  responds  that:  (1)  It  has  fully 
reported  all  U.S.  and  home  market  sales; 

(2)  it  has  fully  reported  all  grades  of  PET 
film,  and  its  questionnaire  responses 
clearly  indicate  that  these  sales  have 
been  included  in  its  computer  files;  and 

(3)  its  supplemental  questionnaire 
response  states  explicitly  that  certain 
sample  sales,  which  had  originally  been 
omitted  in  error,  were  included  in  the 
computer  listing. 

Department's  Position:  We  have 
reviewed  Teijin's  responses  and  have 
determined  that  they  are  complete  and 
that  all  grades  of  PET  film  and  all 
sample  sales  have  been  reported. 
Although  Teijin  originally  excluded  the 
types  of  film  noted  by  TPA.  the 
company  included  these  film  types  in 
its  supplemental  response.  Accordingly, 
we  will  continue  to  rely  on  Teijin's 
submissions  for  the  final  results  of 
administrative  review. 

Comment  8:  TPA  argues  that  Teijin 
has  refused  to  comply  with  the 
Department's  questionnaire  in 
numerous  critical  respects,  in  addition 
to  the  specific  issues  discussed  in  other 
comments: 

•  Teijin  has  not  provided  affiliation 
and  distribution  agreements  that  TPA 
claims  are  essential  to  a  proper 
understanding  of  its  U.S.  operations, 
particularly  with  respect  to  Teijin's  joint 
venture  with  Du  Pont; 

•  Teijin  has  failed  to  identify  the 
proper  dates  of  sale; 

•  Teijin's  submissions  do  not 
adequately  describe  the  basis  for 
qualification  or  payment  of  rebates;  and 


•  Teijin  has  failed  to  report,  or 
incorrectly  reported,  numerous  U.S.  and 
home  market  expenses,  suclf  as 
technical  services,  warranty  claims, 
advertising,  sales  promotion,  and 
packing  costs. 

Accordingly,  in  the  absence  of 
complete  and  accurate  data,  TPA 
maintains  that  the  Department  should 
apply  BIA  in  its  final  margin 
calculations. 

Teijin  responds  that  it  has  provided 
complete  and  accurate  data  to  the 
Department. 

Department's  Position:  We  have 
reviewed  Teijin's  submissions  and  are 
satisfied  that  Teijin's  response  is 
complete  and  responsive  to  our 
questionnaire.  Specifically: 

•  Teijin  has  provided  to  the 
Department  sufficient  information 
regarding  its  U.S.  affiliations  and 
distribution  system  for  us  to  determine 
that  Teijin  reported  its  sales  to  the  first 
unrelated  customer. 

•  Teijin's  dates  of  sale,  including 
such  instances  as  informal  orders, 
blanket  purchase  agreements,  and 
shipments  during  ongoing  price 
negotiations,  were  properly  reported. 
Namely,  Teijin  reported  the  date  of  sale 
as  the  date  upon  which  the  substantive 
terms  of  the  contract  (especially  price 
and  quantity)  are  set.  Consistent  with 
this  reporting  requirement,  the  date  of 
sale  reported  by  Teijin  in  most  cases 
was  the  purchase  order  confirmation 
date.  Where  this  was  not  the  case,  Teijin 
reported  the  date  upon  which  price  and 
quantity  were  firmly  established  as  the 
date  of  sale.  In  no  case  was  the  reported 
date  of  sale  later  than  the  date  of 
shipment. 

•  Teijin's  submissions  adequately 
describe  the  basis  for  qualification  and 
payment  of  rebates  as  related  to 
customer  loyalty,  purchase  volume  and 
market  conditions,  and  identifies  each 
of  its  home  market  and  U.S.  rebates  on 
a  customer-  and  sale-specific  basis, 
precisely  the  standard  articulated  by 
TPA  in  its  brief. 

•  There  is  nothing  in  the  record  to 
substantiate  TPA's  assertions  that 
Teijin's  U.S.  and  home  market  expenses 
have  been  reported  incorrectly.  Teijin 
asserts  that  it  incurred  no  warranty 
expenses  in  the  United  States  during  the 
period  of  review  and  that  it  did  not 
incur  any  technical  service,  advertising, 
sales  promotion  or  other  expenses 
directly  related  to  its  U.S.  sales  of  PET 
film. 

Therefore,  we  have  relied  on  Teijin's 
response  for  these  final  results. 

Comment  9:  TPA  argues  that  the 
Department  cannot  rely  upon  Teijin's 
questionnaire  response  without 
verifying  the  data.  TPA  notes  that  where 
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the  Department  has  "good  cause"  to 
verify  a  respondent's  submission,  it  has 
a  concomitant  legal  obligation  to  do  so, 
citing  Smith  Corona  Corp.  v.  United 
States.  771  F.Supp.  389  (CIT,  1991). 
TPA  notes  that  it  timely  requested  that 
the  Department  verify  Teijin's 
questionnaire  response  in  this  review 
and  that  the  circumstances  establish 
"good  cause"  for  verification. 

TPA  argues  that  this  review  raises 
significant  factors  and  issues  never 
before  considered  by  the  Department: 
cost  data  regarding  adjustments  for 
differences  in  merchandise  where 
similar  merchandise  is  used  for 
comparison  to  U.S.  sales;  Teijin's 
radical  restructuring  of  its  U.S. 
operations;  Teijin's  failure  to  fully 
respond  and  its  internally  inconsistent 
responses;  and  the  fact  that  the 
Department's  prior  verification  revealed 
significant  unreported  expenses  and 
other  discrepancies  in  the  data 
submitted  by  Teijin. 

Teijin  responds  that  the  Department 
correctly  declined  to  verify  Teijin's 
response.  Teijin  argues  that  TPA  has 
failed  to  show  that  the  requisite  "good 
cause"  for  verification  exists  in  this 
review.  Further,  Teijin  contends  that  the 
Department  found  that  TPA  did  not 
demonstrate  "good  cause"  for 
verification  in  large  measure  because 
the  respondent  had  passed  verification 
in  the  LTFV  investigation  and  had 
furnished  a  "substantial  amount  of 
detail  and  documentation"  in  the 
administrative  review  questionnaire 
response  [see  Small  Business  Telephone 
Systems.  57  FR  8299).  Similarly.  Teijin 
argues  that  the  "new"  facts  cited  by 
TPA  in  support  of  the  claim  for 
verification  are  insufficient  to  establish 
the  necessary  good  cause.  In  this  regard. 
Teijin  argues,  this  review  is  identical  to 
that  in  Antifriction  Bearings  (Other  than 
Tapered  Roller  Bearings)  and  Parts 
Thereof  from  France,  et  al.  (58  FR 
28360.  June  24. 1992).  in  which  the 
Department  rejected  the  petitioner's 
basis  for  requesting  that  the  Department 
conduct  a  more  thorough  verification  of 
respondents'  cost  accounting  system,  on 
the  basis  of  several  factors,  including 
the  respondent's  past  verification 
history  and  the  Department's  evaluation 
of  the  credibility  of  the  data  submitted. 

Department's  Position:  In  accordance 
with  19  CFR  353.36(a)(1)(b).  because  we 
verified  Teijin  during  the  LTFV 
investigation,  we  were  not  required  to 
verify  in  this  administrative  review 
unless  good  cause  was  shown.  We  agree 
with  Teijin  that  no  good  cause  was 
shown  during  this  review  to  compel  the 
Department  to  verify  Teijin's  response. 
The  decision  not  to  verify  fully  accords 
with  past  Department  practice  in  this 


regard  (see  Certain  Small  Business 
Telephone  Systems  and  Subassemblies 
Thereof  from  Korea.  57  FR  8298,  March 
9, 1992).  Further,  because  we  verified 
the  overwhelming  amoxmt  of  the 
information  submitted  in  the  original 
investigation  and  because  we  have 
determined  Teijin's  response  in  this 
review  to-be  complete  and  credible,  we 
have  also  accepted  the  new  cost  data  as 
submitted  during  the  review. 

Comment  10:  The  following  clerical 
errors  were  noted  by  various  parties: 

(1)  The  petitioners  comment  that  the 
Department's  test  for  use  of  annual 
versus  monthly  weighted-average  prices 
was  mathematically  incorrect  due  to 
misplaced  parentheses.  Toray  comments 
that  the  error  in  the  annual  average  test 
had  no  impact  on  the  calculations. 
Teijin  agrees  that  the  Department 
should  correct  the  clerical  error  in 
Teijin's  POR-averaging  program. 

(2)  The  petitioners  comment  that  the 
Department  failed  to  convert  yen- 
denominated  sales  and  adjustments  into 
dollar-denominated  values  in  certain  of 
Toray's  U.S.  sales.  Toray  agrees  with  the 
petitioners  that  the  Department  should 
ensure  that  all  of  its  conversions  of  both 
currencies  and  units  of  measure  are 
correct.  Further,  Toray  suggests  that  the 
Department  should  ensure  that  it 
properly  converts  Toray's  reported  cost 
of  production  into  dollars  and  that  it 
properly  converts  all  quantities  to 
kilograms. 

(3)  The  petitioners  argue  that  certain 
U.S.  sales  by  Toray  were  incorrectly 
excluded  from  the  Department's 
analysis  because  these  sales  could  not 
be  matched  with  any  such  or  similar 
home  market  sales,  and  the  Department 
lacked  the  requisite  cost  data  to 
construct  values  for  those  sales. 
Petitioners  note  that  the  Department  is 
obligated  to  analyze  all  U.S.  sales  unless 
it  can  be  shown  that  their  inclusion 
distorts  the  Department's  dumping 
calculation.  Therefore,  petitioners 
maintain  that  the  Department  should 
include  these  transactions  in  its  analysis 
of  Toray's  U.S.  sales  using  the  highest 
margin  for  any  reviewed  U.S.  sale  by 
Toray  as  BIA. 

Toray  agrees  with  petitioners  that  the 
Department  should  include  various  U.S. 
sales  that  were  excluded  in  the 
preliminary  results  as  having  no  foreign 
market  value  (FMV),  but  argues  that  BIA 
need  not  be  used  because  Toray's 
responses  contain  the  information 
necessary  for  the  Department  to  make 
the  appropriate  price  comparisons. 

(4)  Teijin  notes  that  the  Department 
inadvertently  included  home  market 
sales  outside  the  POR  in  its  preliminary 
margin  calculation.  Since  this  is 
contrary  to  the  Department's  stated 


intention  to  use  only  sales  made  during 
the  POR,  Teijin  suggests  that  this 
clerical  error  should  be  corrected  for  the 
final  results  by  eliminating  the  sales 
prior  to  November  30, 1990  and  after 
May  31, 1992.  from  the  home  market 
sales  database. 

(5)  TPA  argues  that  Teijin's  pre-sale 
foreign  inland  freight  expense  was 
subtracted  twice  from  FMV.  TPA 
contends  that  Teijin  reported  this 
expense  twice,  both  separately  and  as 
part  of  its  overall  inland  freight  expense. 
TPA  notes  that  the  Department  is 
double-counting  an  expense  that  should 
not  be  deducted  at  all.  citing  Ad  Hoc 
Committee  of  AZ-NM-TX-FL  Producers 
of  Gray  Portland  Cement  v.  United 
States,  13  F.3d  398,  402  (Fed.  Cir.  1994) 
[Ad  Hoc  Committee). 

Teijin  states  that  the  Department 
should  continue  to  deduct  Teijin's 
freight  costs  from  FMV  for  the  final 
results,  but  should,  however,  correct  its 
inadvertent  subtraction  of  the  pre-sale 
inland  freight  figure  in  calculating  FMV. 

(6)  TPA  argues  that  if  the  Department 
relies  on  a  purchase  price  analysis  for 
its  final  results  of  review,  Teijin's  U.S. 
and  home  market  indirect  expenses 
should  not  be  deducted,  as  they  were  in 
the  preliminary  results  of  review. 

(7)  Teijin  notes  that  the  Department 
incorrectly  read  Teijin's  U.S.  credit 
insurance  expense  field,  improperly 
increasing  the  U.S.  credit  expense  by 
1000  times  the  actual  cost  by 
inadvertently  omitting  the  decimal 
point. 

(8)  Teijin  argues  that  in  the  absence  of 
an  identical  match  in  the  home  market 
data  base,  the  Department  should  use 
the  most  similar  match  in  calculating 
FMV,  instead  of  second  most  similar  as 
was  inadvertently  done  for  the 
preliminary  results. 

Department's  Position:  We  agree  with 
all  eight  comments  and  have 
recalculated  our  results  accordingly. 
Specifically: 

(1)  We  corrected  the  clerical  error 
noted. 

(2)  We  corrected  the  clerical  error 
noted. 

(3)  We  have  included  the  Toray  sales 
inadvertently  omitted  from  the 
preliminary  results  of  review.  We  were 
able  to  make  appropriate  matches  and, 
therefore,  did  not  need  to  resort  to  BIA. 

(4)  All  Teijin's  sales  inadvertently 
excluded  in  the  preliminary  results  of 
review  have  been  included  and  matched 
with  FMVs  for  these  final  results,  with 
the  exception  of  sales  outside  the  POR. 

(5)  We  agree  with  TPA  that  Teijin's 
pre-sale  foreign  freight  was  reported 
separately  and  also  was  included  in  an 
overall  freight  total  and.  therefore,  was 
incorrectly  deducted  twice.  Further,  we 
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agree  with  TPA  that,  because  this  is  a 
purchase  price  situation  and  because 
Teijin  has  not  made  an  adequate  claim 
for  an  adjustment  under  the 
drciimstance-of-sale  (COS)  provision  of 
19  CFR  353.56,  in  accordance  with  the 
Federal  Circuit's  decision  in  Ad  Hoc 
Committee,  it  is  not  appropriate  to 
deduct  pre-sale  inland  freight  at  all  and 
have  adjusted  our  calculations 
accordingly. 

(6)  Teijin's  U.S.  and  home  market 
indirect  expenses  have  not  been 
deducted  for  the  final  resuUs  of  review. 

(7)  We  corrected  the  clerical  error 
noted. 

(8)  We  have  used  identical  or  first 
most  similar  matching  for  our  Hnal 
results  of  review. 

Final  Results  of  the  Review 

As  a  result  of  our  review,  we  have 
determined  that  the  following  margins 
exist  for  the  period  November  30. 1990, 
through  May  31, 1992: 


Manufacturer/producer/exporter 


Toray  . 
Teijin  . 
Oiafoil 


Margin  (per- 
cent) 


2.24 

2.03 

14.00 


The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
U.S.  price  and  FMV  may  vary  from  the 
percentages  stated  above.  Upon 
completion  of  the  review  the 
Def)artment  will  issue  appraisement 
instructions  directly  to  the  Customs 
Service. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  upon 
publication  of  these  final  results  of 
administrative  review  for  all  shipments 
of  PET  film  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
that  publication  date,  as  provided  by 
section  751(a)(1)  of  the  Tariff  Act,  and 
will  remain  in  effect  until  publication  of 
the  final  results  of  the  next 
administrative  review:  (1)  The  cash 
deposit  rates  for  the  reviewed 
companies  will  be  those  outlined  above; 
(2)  for  previously  reviewed  or 
investigated  companies  not  listed  above, 
the  cash  deposit  rate  will  continue  to  be 
their  previously  established  company- 
specific  rate;  (3)  if  the  exporter  is  not  a 
firm  covered  in  this  review,  previous 
reviews,  or  the  original  investigation, 
but  the  manufacturer  is,  the  cash 
deposit  rate  will  be  that  established  for 
the  manufacturer  of  the  merchandise; 
and  (4)  if  neither  the  exporter  nor  the 
manufacturer  is  a  firm  covered  in  this  or 
any  previous  review,  the  cash  deposit 
rate  will  be  6.32  percent,  which  is  the 


all  other  rate  established  in  the  LTFV 
investigation,  in  accordance  with  the 
Court  of  International  Trade's  (CTT's) 
decisions  in  Floral  Trade  Council  v. 
United  States.  822  F.  Supp.  766  (CIT 
1993),  and  Federal  Mogul  Corporation 
and  the  Torrington  Company  v.  the 
United  States  822  F  Supp.  782  (OT 
1993). 

This  notice  serves  as  a  final  reminder 
to  importers  of  their  responsibility 
under  19  CFR  353.26  to  file  a  certificate 
regarding  the  reimbursement  of 
antidumping  duties  prior  to  liquidation 
of  the  relevant  entries  during  this 
review  period.  Failure  to  comply  with 
this  requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  orders  (APOs)  of  their 
responsibility  concerning  the  return  or 
destruction  of  proprietary  information 
disclosed  under  AJPO  in  accordance 
with  19  CFR  353.34(d).  Timely  vmtten 
notification  of  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  APO  is  a  sanctionable 
violation. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  19  CFR  353.22. 

Dated:  )une  14, 1995. 
Paul  L.  JoCEe, 

Deputy  Assistant  Secretary  for  Import 

Administration. 

[PR  Doc.  95-15072  Filed  6-19-95;  8:45  ami 
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National  Institute  of  Standards  and 
Technology 

Announcement  of  Meeting  of  National 
Conference  on  Weights  and  Measures 

AGENCY:  National  Institute  of  Standards 
and  Technology,  Commerce. 
ACTION:  Notice  of  meeting. 

SUMMARY:  Notice  is  hereby  given  that 
the  80th  Annual  Meeting  of  the  National 
Conference  on  Weights  and  Measures 
will  be  held  July  16  through  20,  1995, 
at  the  Holiday  Inn  By  The  Bay.  Portland. 
Maine.  The  meeting  is  open  to  the 
public. 

The  National  Conference  on  Weights 
and  Measures  is  an  organization  of 
weights  and  measures  enforcement 
officials  of  the  States,  counties,  and 
cities  of  the  United  States,  and  private 
sector  representatives.  The  interim 


meeting  of  the  conference,  held  in 
January,  1995,  as  well  as  the  annual 
meeting,  bring  together  enforcement 
officials,  other  govermnent  officials,  and 
representatives  of  business,  industry, 
trade  associations,  and  consumer 
organizations  to  discuss  subjects  that 
relate  to  the  field  of  weights  and 
measures  technology  and 
administration. 

Pursuant  to  section  2(5)  of  its  Organic 
Act  (15  U.S.C.  272(5)),  the  National 
Institute  of  Standards  and  Technology 
acts  as  a  sponsor  of  the  National 
Conference  on  Weights  and  Measures  in 
order  to  promote  uniformity  among  the 
States  in  the  complex  of  laws, 
regulations,  methods,  and  testing 
equipment  that  comprises  regulatory 
control  by  the  States  of  commercial 
weighing  and  measuring. 
DATES:  The  meeting  will  be  held  July 
16-20. 1995. 

LOCATION  OF  MEETING:  Holiday  Inn  By 
The  Bay,  Portland,  Maine. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gilbert  M.  Ugiansky,  Acting  Executive 
Secretary,  National  Conference  on 
Weights  and  Measures,  P.O.  Box  4025, 
Gaithersburg,  Maryland  20885. 
Telephone  (301)  975-4005. 

Dated:  June  12. 1995. 
Samuel  Kramer, 

Associate  Director. 

[FR  Doc.  95-14941  Filed  6-19-95;  8:45  am) 
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National  Fire  Codes:  Request  for 
Proposals  for  Revision  of  Standards 

AGENCY:  National  Institute  of  Standards 

and  Technology,  Commerce. 

ACTION:  Notice  of  request  for  proposals. 

summary:  The  National  Fire  Protection 
Association  (NFPA)  proposes  to  revise 
some  of  its  fire  safety  standards  and 
requests  proposals  from  the  public  to 
amend  existing  NFPA  fire  safety 
standards.  The  purpose  of  this  request  is 
to  increase  public  participation  in  the 
system  used  by  NFPA  to  develop 
standards. 

The  publication  of  this  notice  of 
request  for  proposals  by  the  National 
Institute  of  Standards  and  Technology 
(NIST)  on  behalf  of  NFPA  is  being 
undertaken  as  a  public  service;  NIST 
does  not  necessarily  endorse,  approve, 
or  recommend  any  of  the  standards 
referenced  in  the  notice. 
DATES:  Interested  persons  may  submit 
proposals  on  or  before  the  dates  listed 
with  the  standards. 
ADDRESSES:  Arthur  E.  Cote,  P.E., 
Secretary,  Standards  Council,  NFPA,  1 
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Batterymarch  Park,  P.O.  Box  9101, 
Quincy,  Massachusetts  02269-9101. 
FOR  FURTHER  INFORMATION  CONTACT: 
Arthur  E.  Cote,  P.E.,  Secretary, 
Standards  Council,  at  above  address, 
(617)  770-3000. 

SUPPI.EMENTARY  INFORMATION: 

Background 

The  National  Fire  Protection 
Association  (NFPA)  develops  fire  safety 
standards  which  are  known  collectively 
as  the  National  Fire  Codes.  Federal 
agencies  frequently  use  these  standards 
as  the  basis  for  developing  Federal 
regulations  concerning  fire  safety.  Often, 
the  Office  of  the  Federal  Register 
approves  the  incorporation  by  reference 


of  these  standards  under  5  U.S.C.  552(a) 
and  1  CFR  part  51. 

Request  for  Proposals 

Interested  persons  may  submit 
amendments,  supported  by  written  data, 
views,  or  arguments  to  Arthur  E.  Cote, 
P.E.,  Secretary,  Standards  Council, 
NFPA,  1  Batterymarch  Park,  P.O.  Box 
9101,  Quincy,  Massachusetts  02269- 
9101.  Proposals  should  be  submitted  on 
forms  available  from  the  NFPA 
Standards  Administration  Office. 

Each  person  must  include  his  or  her 
name  and  address,  identify  the 
document  and  give  reasons  for  the 
proposal.  Proposals  received  before  or 
by  5:00  PM  local  time  on  the  closing 


date  indicated  will  be  acted  on  by  the 
Committee.  The  NFPA  will  consider  any 
proposal  that  it  receives  on  or  before  the 
date  listed  with  the  standard. 

At  a  later  date,  each  NFPA  Technical 
Committee  will  issue  a  report  which 
will  include  a  copy  of  written  proposals 
that  have  been  received  and  an  account 
of  their  disposition  by  the  NFPA 
Conutnittee  as  the  Report  on  Proposals. 
Each  person  who  has  submitted  a 
written  proposal  will  receive  a  copy  of 
the  report. 

Authority:  15  U.S.C.  272. 
Dated:  June  12, 1995. 
Samuel  Kramer, 

Associate  Director. 


NFPA  Uo. 


NFPA  36-1993 
NFPA  68-1994 
NFPA  69-1992 
NFPA  96-1994 
NFPA  221-1994 
NFPA  27&-P* 
NFPA  328-1992 
NFPA  329-1992 
NFPA  471-1992 
NFPA  472-1992 
NFPA  473-1992 
NFPA  497A-1 992 

NFPA  497B-1991 


NFPA 
NFPA 
NFPA 
NFPA 
NFPA 
NFPA 
NFPA 
NFPA 
NFPA 
NFPA 
NFPA 
NFPA 
NFPA 
NFPA 
NFPA 
NFPA 


497M-1991 

654-1994 

910-1991 

1402-1992 

1403-1992 

1451-P' 

1500-1992 

1521-1992 

1911-1991 

1914-1991 

1961-1992 

1981-1992 

1999-1992 

8501-1992 

8503-1992 

8505-1992 


Title 


Solvent  Extraction  Plants 

Venting  of  Deflagrations — .- •• 

Explosion  Prevention  Systems  

Ventilation  Control  and  Fire  Protection  of  Commercial  Cooking  Operations 

Fire  Walls  and  Fire  Barrier  Walls 

Determination  of  Specific  Optical  Density  of  Smoke — 

Flammable  and  Comtxjstit>le  Liquids  and  Gases  in  Manholes,  Sewers,  and  Sim«ar  Undergrourxl  Structures 

Underground  Releases  of  Flammable  Combustible  Liquids  

Responding  to  Hazardous  Materials  Incidents  

Professional  Competence  of  Responders  to  Hazardous  Materials  Incidents  

EMS  Personnel  Responding  to  Hazardous  Materials  Incidents 

Classification  of  Class  I  Hazardous  (Classified)  Locations  for  Electrical  Installations  in  Chemical  Process 

Araac 

Classification  of  Class  II  Hazardous  (Classified)  Locations  for  Electrical  Installations  in  Chemical  Process 

Araac 

Classification  of  Gases,  Vapors,  and  Dusts  for  Electrical  Equipment  in  Hazardous  (Classified)  Locatiofis  

Chemical.  Dye,  Pharmaceutical,  and  Plastics  Industries  

Protection  of  Libraries  and  Library  Collections -.... 

Building  Fire  Service  Training  Centers  • 

Live  Fire  Training  Evolutions  in  Structures — • 

Fire  Sen/ice  Vehicle  Risk  Management  Program — 

Fire  DepartnDent  Occupational  Safety  and  Health  program  •• 

Fire  Department  Safety  Officer - 

Service  Tests  of  Pumps  on  Fire  Department  Apparatus 

Testing  Fire  Department  Aerial  Devices - 

Fire  Hose — • ~ 

Open-Circuit  Self-Contained  Breathing  Apparatus  for  Fire  Fighters — 

Protective  Clothing  for  Emergency  Medical  Operations ~ 

Single  Burner  Boiler  Operation ~ 

Pulvenzed  Fuel  Systems  „_„_.......~....~ „..„..„...„ 

Stoker  Operation 


Proposal 
ctosirig  date 


8/1/95 
7/21/95 
7/21/95 
7/21/95 
1/19/96 
1/19/96 
1/15«6 
1/15/96 
7/21/95 
7/21/95 
7/21/96 
1/19/96 

1/19/96 

1/1 9«6 
7/21/95 
1/1 9«6 
7/21/95 
7/21/95 
7/21/95 
1/19/96 
1/19«6 
10/1/95 
10/1/96 
7/21/95 
7/31/95 
7/31/95 
1/17/96 
1/17/96 
1/17/96 


•Proposed  NEW  drafts  are  available  from  the  NFPA  Standards  Administration  Department.  1  Batterymarch  Park,  Quincy,  MA  02269. 


[FR  Doc.  95-14942  Filed  6-19-95;  8:45  am) 

WLUNO  CODE  3S10-13-M 

National  Fire  Codes:  Request  for 
Comments  on  NFPA  Technical 
Committee  Reports 

agency:  National  Institute  of  Standards 

and  Technology,  Commerce. 

ACTION:  Notice  of  request  for  comments. 

SUMMARY:  The  National  Fire  Protection 
Association  (NFPA)  revises  existing 
standards  and  adopts  new  standards 
twice  a  year.  At  its  Fall  Meeting  in 


November  or  its  Annual  Meeting  in 
May,  the  NFPA  acts  on 
recommendations  made  by  its  technical 
committees.  The  purpose  of  this  notice 
is  to  request  comments  on  the  technical 
reports  which  will  be  presented  at 
NFPA's  1996  Annual  Meeting. 

The  publication  of  this  notice  by  the 
National  Institute  of  Standards  and 
Technology  (NIST)  on  behalf  of  NFPA  is 
being  undertaken  as  a  public  service; 
NIST  does  not  necessarily  endorse, 
approve,  or  recommend  any  of  the 
standards  referenced  in  the  notice. 


DATES:  Forty-nine  reports  are  published 
in  the  1996  Annual  Meeting  Report  on 
Proposals  and  will  be  available  on 
August  4, 1995.  Comments  received  on 
or  before  October  13,  1995  will  be 
considered  by  the  respective  NFPA 
Committees  before  final  action  is  taken 
on  the  proposals. 

ADDRESSES:  The  1996  Annual  Meeting 
Report  on  Proposals  is  available  &t)m 
NFPA,  Publications  Department.  1 
Batterymarch  Park,  P.O.  Box  9101.. 
Quincy,  Massachusetts  02269-9101. 
Comments  on  the  reports  should  be 
submitted  to  Arthur  E.  Cote,  P.E.. 
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Secretary,  Standards  Council,  NFPA,  1 
Batterymarch  Park.  P.O.  Box  9101. 
Quincy.  Massachusetts  02269-9101. 
FOR  FURTHER  INFORMATION  CONTACT: 
Arthur  E.  Cote,  P.E.,  Secretary, 
Standards  Council,  at  above  address. 
(617) 770-3000. 

SUPPLEMENTARY  INFORMATION: 

Background 

Standards  developed  by  the  technical 
committees  of  the  National  Fire 
Protection  Association  (NFPA)  have 
been  used  by  various  Federal  Agencies 
as  the  basis  for  Federal  regulations 
concerning  fire  safety.  The  NFPA 
standards  are  known  collectively  as  the 
National  Fire  Codes.  Often,  the  Office  of 
the  Federal  Register  approves  the 
incorporation  by  reference  of  these 
standards  under  5  U.S.C.  552(a)  and  1 
CFR  part  51. 


Revisions  of  existing  standards  and 
adoption  of  new  standards  are  reported 
by  the  technical  committees  at  the 
NFPA's  Fall  Meeting  in  November  or  at 
the  Annual  Meeting  in  May  each  year. 
The  NFPA  invites  public  comment  on 
its  Report  on  Proposals. 

Request  for  Comments 

Interested  persons  may  participate  in 
these  revisions  by  submitting  written 
data,  views,  or  arguments  to  Arthur  E. 
Cote,  P.E..  Secretary,  Standards  Council, 
NFPA,  1  Batterymarch  Park,  P.O.  Box 
9101,  Quincy,  Massachusetts  02269- 
9101.  Commenters  may  use  the  forms 
provided  for  comments  in  the  Report  on 
Proposals.  Each  person  submitting  a 
comment  should  include  his  or  her 
name  and  address,  identify  the  notice, 
and  give  reasons  for  any 
recommendations.  Comments  received 


on  or  before  October  13. 1995  will  be 
considered  by  the  NFPA  before  final 
action  is  taken  on  the  proposals. 

Copies  of  all  written  comments 
received  and  the  disposition  of  those 
comments  by  the  NFPA  committees  will 
be  published  as  the  1996  Annual 
Meeting  Report  on  Comments  by  March 
29. 1996.  prior  to  the  Annual  Meeting. 

A  copy  of  the  Report  on  Comments 
will  be  sent  automatically  to  each 
commenter.  Acdon  on  the  reports  of  the 
Technical  Committees  (adoption  or 
rejection)  will  be  taken  at  the  Annual 
Meeting,  May  20-23, 1996  in  Boston. 
Massachusetts,  by  NFPA  members. 

Authority:  15  USC  272. 

Dated:  June  12. 1995. 
Samuel  Kramer. 
Associate  Director. 
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Doc  No. 


Title 


Action 


13 

13D 

13R 

15 

20 

30 

30A 

32 

45 

54 

72 

73 

80A 

90A 

90B 

92A 

97 

170 

211 

214 

241 

321 

395 

402 

419 

424 

482 

495 

498 

502 

505 

555 

704 

750 

903 

904 

1041 

1061 

1126 

1141 

1901 

1971 

8504 


Installation  of  Spfinkler  Systems 

Installation  of  Sprinkler  Systems  In  One-  and  Two-Family  Dwellings  and  Manufactured  Homes  

Installation  of  Sprinkler  Systems  in  Residential  Occupancies  up  to  and  Indudng  Four  Stories  in  Height 

Water  Spray  Fixed  Systems  for  Fire  Protection  

Installation  of  Centrifugal  Fire  Pumps ~ » — 

Flammable  and  Combustible  Liquids  Code 

Automotive  arxl  Marine  Service  Station  Code • 

Drycleaning  Plants  ... 

Fire  Protection  for  Latx)ratories  Using  Chemicals 

National  Fuel  Gas  Code 

National  Fire  Alarm  Code 

Residential  Electrical  Maintenance  Code  for  One-  and  Two-Family  Dwellings  

Protection  of  Buildings  from  Exterior  Fire  Exposures 

Air  CorxJitioning  and  Ventilating  Systems  

Warm  Air  Heating  and  Air  Conditioning  Systems 

Smoke-Control  Systems 

Chimneys,  Vents,  and  Heat-Producing  Appliances 

Fire  Safety  Symbols  

Chimneys,  Fireplaces,  Vents,  and  Solid  Fuel-Burning  Appliances  

Water-Cooling  Towers 

Safeguarding  Construction,  Alteration,  and  Demolition  Operations  — 

Classification  of  Flammable  and  Combustitile  Liquids  

Flammable  and  Combustible  Liquids  at  Farms  and  Isolated  Sites  » 

Aircraft  Rescue  and  Fire  Fighting  Operations  (Formerly  NFPA  402M) 

Master  Planning  Airport  Water  Supply  Sytems  for  Fire  Protection  

Airport/Community  EmergerKy  Planning  (Formerly  NFPA  424M)  

Zirconium ~ 


Exptosive  Materials  Code 

Expkjslves  Motor  Vehicle  Terminals 

Limited  Access  Highways,  Tunnels,  Bridges,  Elevated  Roadways,  and  Air  Rigtit  Structures ~ 

Powered  Industrial  Trucks  Including  Type  Designations,  Areas  of  Use,  Maintenance,  and  Operatkm  

Methods  for  Decreasing  tfie  Probability  of  Flashover 

Identification  of  the  Fire  Hazards  of  Materials ~. ~ 

Water  Mist  Fire  Suppression  Systems _ 

Fire  Reporting  Property  Survey  Guide : ~ 

Incident  Follow-up  Report  Guide  - 

Fire  Service  Instructor  Professional  Qualifications  

Professional  Qualifications  for  Public  Safety  Telecommunicator  _ 

Use  of  Pyrotechnics  t)efore  a  Proximate  Audience  

Fire  Protection  in  Planned  Building  Groups 

Automotive  Fire  Apparatus  (Combining  and  Redesignating  NFPA  1901,  1902.  1903,  1904) 

Protective  Clothing  for  Structural  Fire  Fighting  (Combining  and  Redesignating  NFPA  1971.  1972,  1973, 1974) 
Atmospheric  Fluidized-Bed  Boiler  Operation  
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(P  >  Partial  revision;  W  »  Withdrawal;  R  «  Reconfirmation;  N  «  New;  C  -  Complete  Revisk>n). 
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MLUNO  COOC  3S1»-t9-M 


National  Oceanic  and  Atmosptwilc 
Administration 

p.D.  0612950] 

Gulf  of  Mexico  Fishery  Management 
Council;  Public  Meetings 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Gulf  of  Mexico  Fishery 

Management  Council  will  convene 

public  meetings. 

DATES:  The  meetings  will  be  held  on 

July  17-20,  1995. 

ADDRESSES:  These  meetings  will  be  held 

at  the  Pier  House,  One  Duval  Street,  Key 

West,  FL;  telephone:  (305)  296-^600. 

Council  address:  Gulf  of  Mexico 
Fishery  Management  Council.  5401 
West  Kennedy  Boulevard,  Suite  331. 
Tampa,  FL  33609. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  E.  Swingle,  Executive  Director, 
Gulf  of  Mexico  Fishery  Management 
Council:  telephone:  813-228-2815. 
SUPPLEMENTARY  INFORMATION: 

Council 

July  19 

8:30  a.m. — Convene  to  receive  public 
testimony. 

8:45  a.m.  -  12:00  p.m. — Receive  final 
public  testimony  on  Draft  Shrimp 
Amendment  8  and  the  Regulatory 
Amendment  for  Red  Grouper  Size  Limit 
Changes  (NOTE:  Testimony  cards  must 
be  turned  in  to  staff  before  the  start  of 
public  testimony). 

The  Council  will  hear  public 
testimony  and  proposes  to  take  final 
action  on  Amendment  8  to  the  Fishery 
Management  Plan  for  Shrimp  in  the 
Gulf  of  Mexico.  The  amendment  would 
allow  a  2-year  increase  in  the  total 
allowable  catch  of  royal  red  shrimp  by 
up  to  30  percent  (up  to  509,000  pounds) 
to  provide  catch  and  eH'ort  data.  The 
acquisition  of  better  data  on  how  the 
resource  responds  to  an  increase  in 
fishing  effort  would  allow  scientists  to 
obtain  a  better  estimate  of  maximum 
sustainable  yield  and  thus  allow 
appropriate  levels  of  catch.  Copies  of 
the  draft  an:>endment  are  available  from 
the  Council  office  (see  ADDRESSES). 

1:30  p.m.  -  5:30  p.m. — Receive  reports 
of  the  Shrimp  Management  Committee 
and  Reef  Fish  Management  Committee. 


July  20 

8:30  a.m.  -  9:30  a.m. — Reconvene  to 
continue  receipt  of  the  Reef  Fish 
Management  (Committee  report. 

9:30  a.m.  - 10:00  a.m. — Receive  a 
report  of  the  South  Florida  Ecosystem 
Restoration  Effort. 

10:00  a.m.  - 10:15  a.m. — Receive 
reports  of  the  Personnel  Committee. 

10:15  a.m.  - 10:30  a.m. — ^Receive 
report  of  the  Habitat  Protection 
Committee. 

10:30  a.m.  - 10:45  a.m. — Receive 
reports  of  the  Data  Collection 
Committee. 

10:45  a.m.  •  IIM)  a.m. — Receive 
reports  of  the  Administrative  Policy 
Committee. 

11:00  a.m.  to  12:30  p.m.— V^ceive 
Enforcement  Reports,  the  South  Atlantic 
Fishery  Management  Council  Liaison 
Report,  a  review  of  the  Shark  Operations 
Team  meeting,  review  Stock  Assessment 
Protocol,  a  review  of  the  Council 
Chairmen's  meeting,  and  Director's 
Reports. 

12:30  p.m.  -  12:45  p.m.— Other 
Business  during  which  consideration  of 
a  course  of  action  to  revise  an  error  in 
the  current  rule  that  precludes  shrimp 
vessels  with  trawling  gear  on  board  from 
commercially  harvesting  king  mackerel, 
and  a  short  session  will  be  closed  to  the 
public  for  appointment  of  members  to 
an  advisory  panel  that  will  serve  as  an 
appeals  board  under  Reef  Fish 
Amendment  8. 

Committees 

July  17 

1 :00  p.m. — Convene  the  Reef  Fish 
Management  Committee. 

July  18 

8:00  a.m.  -  5:30  p.m. — Convene  the 
Personnel  Committee,  Administrative 
Policy  Committee,  Data  Collection 
Committee,  Shrimp  Management 
Committee  and  Habitat  Protection 
Committee. 
Special  Accommodations 
These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Julie  Krebs  at  the 
Council  (see  ADDRESSES)  by  July  10, 
1995. 

Dated:  June  14, 1995. 
RichaH  W.  Sur^i. 

Acting  Director.  Office  of  Fisheries 
Conservation  and  Management,  National 
S4arine  Fisheries  Senrice. 
fFR  Doc.  95-15024  Filed  6-19-»5;  «:45  am) 

WLUne  COM  3S1»-22-F 


Monterey  Bay  National  Marine 
Sanctuary  Advisory  Council 

AQENCY:  Sanctuaries  and  Reserves 
Division  (SRD),  OfUce  of  Ocean  and 
Coastal  Resource  Management  (OCRM), 
National  Ocean  Service  (NOS),  National 
Oceanic  and  Atmospheric 
Administration  (NOAA),  Department  of 
Commerce. 

ACTION:  Correction;  date  of  open  meeting 
of  the  Monterey  Bay  Nationai  Marine 
Sanctuary  Advisory  Council. 

SUMMARY:  The  original  meeting  date  was 
Friday.  June  23  from  9:00  until  4:30,  as 
listed  in  60  FR  27723.  The  meeting  date 
has  now  been  changed  as  listed  below. 
TIME  AND  PLACE:  Friday,  June  30,  1995, 
from  9:00  until  4:30.  The  meeting  will 
be  held  at  the  Crossroads  Community 
Room,  Carmel  California. 
AGENDA:  General  issues  related  to  the 
Monterey  Bay  National  Marine 
Sanctuary  are  expected  to  be  discussed, 
including  an  update  from  the  Sanctuary 
Manager,  reports  from  the  working 
groups,  an  update  on  the  Water  Quality 
Protection  Program,  a  status  report  on 
the  California  Mussel  Watch  Program, 
and  an  update  on  the  Vessel  Traffic 
Report. 

PUBLIC  PARTiaPATlON:  The  meeting  will 
be  open  to  the  public.  Seats  will  be 
available  on  a  first-come,  first-servpd 
basis. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jane  Delay  at  (408)  647-4246  or 
Elizabeth  Moore  at  (301)  713-3141. 

Federal  Domestic  Assistance  Catalog  Number 
11.429  Marine  Sanctuary  Program. 
Dated:  June  15, 1995. 
DavM  Evans. 

Acting  Deputy  Assistant  Administrator  for 
Ocean  Services  and  Coastal  Zone 
Management. 

IFR  Doc.  95-15030  Filed  6-19-95;  8:45  ami 
MLUNO  COOE  3S10-M-M 

P.O.  0607958] 

Marine  Mammaia 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACDON:  Issuance  of  scientific  research 

permit  no.  960  (P773#54). 

SUMMARY:  Notice  is  hereby  given  that  Dr. 
Bradford  E.  Brown.  Southeast  Fisheries 
Science  Center,  NMFS,  75  Virginia 
Beach  Drive,  Miami,  FL  33149,  has  been 
issued  a  permit  to  take  Atlantic 
bottlenose  dolphins  (Tursiops 
truncatus)  for  the  purjxwes  of  scientific 
research. 
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DATES:  Written  comments  or  requests  for 
a  public  hearing  must  be  received  on  or 
before  July  20. 1995. 
ADDRESSES:  The  permit  is  available  for 
review  by  interested  persons  in  the 
following  offices  by  appointment: 

Permits  Division,  Office  of  Protected 
Resources.  NMFS.  1315  East- West 
Highway.  Room  13130.  Silver  Spring. 
MD  20910  (301/713-2289): 

Director.  Northeast  Region.  NMFS. 
One  Blackburn  Drive.  Gloucester.  MA 
01930-2298.  (508/281-9150);  and 

Director.  Southeast  Region,  NMFS. 
9721  Executive  Center  Drive.  North  St. 
Petersburg.  FL  33702-2432  (813/893- 
3141). 

FOR  FURTHER  INFORMATION  CONTACT: 
Kellie  Foster  (301/713-1401). 

SUPPLEMENTARY  INFORMATION:  On  March 
16,  1995,  notice  was  published  in  the 
Federal  Register  (60  FR  14271)  that  a 
permit  had  been  requested  by  the  above- 
named  individual.  The  requested  permit 
has  been  granted  under  the  authority  of 
the  Marine  Mammal  Protection  Act  of 
1972,  as  amended  (16  U.S.C.  1361  et 
seq.],  and  the  provisions  of  §§  216.33(d) 
and  (e)  of  the  Regulations  Governing  the 
Taking  and  Importing  of  Marine 
Mammals  (50  CFR  part  216). 

The  permit  authorized  the  holder  to 
take  by  harassment  a  maximum  of 
10,000  Atlantic  bottlenose  dolphins 
{Tursiops  truncatus)  for  the  purpose  of 
locating  a  maximum  of  500  dolphins 
suitable  for  take  by  capture  for 
examination,  sampling,  marking,  tagging 
and  release.  Project  duration  is  5  years. 
The  objectives  of  this  study  are  to 
develop  health  assessment  indices  of 
dolphin  populations  and  individuals  in 
the  southeast,  and  ultimately  to  assess 
the  impact  of  human  activities  on 
specific  populations. 

Dated:  |une  13.  1995. 
Ann  D.  Terbush, 

Chief.  Permits  &  Documentation  Division, 
Office  of  Protected  Resources.  National 
Marine  Fisheries  Service. 
jFR  Doc.  95-14950  Filed  6-l»-95:  8:45  am) 
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National  Telecommunications  and 
Information  Administration 

[Docket  Number  950613151-6151-01] 

RIN  0660-XX02 

Public  Teiecommunications  Facilities 
Program  (PTFP),  National  Endowment 
for  Children's  Educational  Television^ 
(NECET),  Teiecommunications  and 
infonnation  Infrastructure  Assistance 
Program  (TIIAP) 

agency:  National  Telecommunications 
and  Information  Administration, 
Department  of  Commerce. 
ACTION:  Notice;  request  for  comments. 


summary:  The  National 
Telecommunications  and  Infonnation 
Administration  (NTIA)  administers  a 
number  of  grant  programs  providing 
financial  assistance  to  eligible  entities. 
The  Public  Telecommunications 
Facilities  Program  (PTFP)  and  the 
Telecommunications  and  Information 
Infrastructure  Assistance  Program 
(TIIAP)  each  fund  facilities  (for  public 
broadcasting  and  connection  to 
computer  networks,  respectively),  while 
the  National  Endowment  for  Children's 
Educations  Television  (NECET)  funds 
the  creation  of  new  children's 
programming.  To  ensure  compliance 
with  the  First  Amendment.  NTIA  has 
had  a  long-standing  policy  of  not 
allowing  PTFP  equipment  acquired  with 
grant  funds  to  be  used  for  any  purpose 
the  essential  thrust  of  which  is 
sectarian.  This  policy  was  also  recently 
adopted  for  two  newer  assistance 
programs,  NECET  and  the  TIIAP.  NTIA 
has  applied  this  policy  in  a  "bright- 
line"  fashion:  It  does  not  permit  a  PTFP 
grantee  to  broadcast  any  sectarian 
program  using  PTFP-funded  equipment, 
a  NECET  grantee  to  include  any 
sectarian  material  in  a  children's 
program  funded  by  NECET,  or  a  TIIAP 
grantee  to  transmit  any  sectarian 
information  by  means  of  facilities 
funded  by  TIIAP.  NTIA  has  received  a 
number  of  inquiries  regarding  the 
continued  application  of  its  current 
policy.  Accordingly,  the  purpose  of  this 
proceeding  is  to  allow  for  a  full  range 
of  public  comment  on  whether  NTIA's 
current  policy,  as  applied  to  all  three 
grant  programs,  should  be  continued  or 
whether  alternative  approaches  are  also 
consistent  with  the  First  Amendment 
and  sound  public  policy.  NTIA  will 
consider  these  comments  in 
determining  whether  to  change  its 
policy,  its  application  procedures,  and/ 
or  its  enforcement  of  each  of  the  three 
grant  programs  prospectively. 
DATES:  Comments  should  be  submitted 
on  or  before  August  21,  1995. 


ADDRESSES:  Persons  interested  in 
commenting  must  send  an  original  plus 
two  copies  of  any  comments  to: 
Department  of  Commerce,  Office  of  the 
Chief  Counsel,  National 
Telecommimications  and  Information 
Administration,  14th  and  Constitution 
Avenue.  NW.,  Room  4713.  Washington. 
D.C.  20230. 

FOR  FURTHER  INFORMATION  CONTACT:  Jana 
Gagner.  (202)  482-1816. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  May  29. 1979.  the  PTFP  issued  a 
final  rule  and  policy  in  a  Report  and 
Order  on  sectarian  activities.'  The 
Report  and  Order  contains  a  full 
discussion  of  NTIA's  rationale  for 
originally  establishing  its  policy  and 
related  procedures,  including  a 
discussion  of  applicable  Constitutional 
law.  PTFP's  regulation  regarding 
sectarian  activities,  in  effect 
continuously  since  1979.  provides  that: 
"During  the  period  in  which  the  grantee 
possesses  or  uses  the  Federally  funded 
facilities  (whether  or  not  this  period 
extends  beyond  the  Federal  interest 
period),  the  grantee  may  not  use  or 
allow  the  use  of  the  Federally  funded 
equipment  for  purposes  the  essential 
thrust  of  which  are  sectarian."  ^ 
"Sectariari"  has  been  defined  as  having 
"the  purpose  or  function  of  advancing 
or  propagating  a  religious  belief."^ 

The  Report  and  Order  further 
provided  that  the  rule  regarding 
sectarian  activities  was  not  meant  to 
affect  "presentation  in  an  educational  or 
cultural  context  pf  music  or  art  with  a 
religious  theme,  nor  of  programs  about 
religion.  *   *   *  [nor]  preclude 
distribution  of  instructional 
programming  of  a  secular  nature  to 
church-related  educational 
institutions.""  The  Report  and  Order 
specifically  explained  how  NTIA  would 
determine  the  eligibility  of  applicants 
with  religious  affiliations.'  NTIA  made 
clear  its  intent  not  to  become  a  "super- 
programmer"  by  inquiring  into  the 
content  of  particular  programs  on  a 
routine  basis.'' 

NTIA's  two  newer  grant  programs,  the 
TIIAP  and  the  NECET,  currently  follow 
the  same  policy  with  regard  to  Federal 
support  of  sectarian  activities.  The 
following  provision,  which  references 


the  current  PTFP  rule,  was  included  in 
the  Notice  of  Availability  of  Funds  for 
each  program: 

The  Department  of  Commerce  has  a  long 
standing  policy  of  not  funding  projects  for 
purposes  the  essential  thrust  of  which  is 
sectarian.  Consistent  with  this  policy.  TIIAP 
[and  NECETI  will  not  fund  projects  the 
essential  thrust  of  which  is  sectarian. 
Sectarian  organizations,  however,  are  eligible 
applicants  and  may  request  funds  for  non- 
sectarian  purposes.  ^ 

NTIA's  long-standing  regulation  in  15 
CFR  2301.22(d)  was  recently  challenged 
for  the  first  time  in  the  case  of  Fordham 
University  V.  Brown.  There  a  PTFP 
applicant  argued  that  NTIA's  policy  on 
sectarian  broadcasting  violated  its  right 
to  free  exercise  of  religion  and  freedom 
of  speech  under  the  First  Amendment  of 
the  Constitution.  The  Fordham  court 
rejected  this  challenge  and  held  that 
NTIA's  policy  was  not  violative  of  the 
First  Amendment.  In  dicta,  however, 
the  court  noted  that  it  was  not 
addressing  whether  there  were 
alternative  interpretations  of  this 
regulation  which  could  also  be 
implemented  by  NTIA  consistent  with 
the  First  Amendment." 

Requests  for  Modification 

NTIA  has  received  a  number  of 
requests  to  consider  modifying  its 
policy.  Various  public  broadcast 
stations  have  indicated  concern  because 
they  wish  to  include  in  their  schedules 
some  individual  programs  that  could  be 
considered  "sectarian"  under  PTFP's 
regulation  as  currently  interpreted  and 
applied.  Accordingly,  while  our  current 
approach  has  been  ruled 
constitutionally  permissible,  we  seek  to 
determine  whether  we  can  and  should 
modify  our  policy  prospectively  to 
permit  some  limited  amount  of  sectarian 
programming  or  information  via 
Federally-funded  projects. 

In  considering  whether  the  essential 
thrust  of  a  project  is  sectarian.  NTIA  is 
considering  whether  to  look  to  the 
overall  purpose  of  the  entire  project 
rather  than  looking  to  individual 
components  of  the  project.  Under  this 
approach,  if  the  primary  purpose  of  the 


'  Public  Telecommunications  Facilities  Program; 
Report  and  Order.  44  FR  30.898  (1979)  [hereinafter 
Report  and  Order). 

2  15  CFR.  2301.22(d)  (1995). 

•15  CFR.  2301.1  (1995). 

'Report  and  Order,  supra,  note  1  at  30.902  1 26. 

'W  3130.900-904. 

"Id.  at  30,901-902.  In  fact.  NTIA  requires  PTFP 
grantees  to  certify  that  the  grant  funds  are  not  being 
used  for  sectarian  purposes. 


'  See  60  FR  8.156  (February  10,  1995)  and  60  FR 
15,636  (March  24.  1995).  respectively. 

"  Fordham  University  v.  Btohtj.  No.  93-2120  at  25 
(CCRWD.D.C  June  29. 1994)  (appeal  dociteted.  No. 
94-5229,  August  22.  1994).  PTFP  refused  a  grant  to 
Fordham  University's  public  radio  station  because 
it  broadcast  a  Catholic  mass  every  Sunday.  In 
addition,  the  Supreme  Court  has  before  it  the  case 
of  BosenbergfiT  v.  Rector  and  Visitors  of  the 
University  of  Virginia.  No.  94-329  (oral  arg.  held 
Mar.  1. 1995).  The  Bosenberger  c&se  raises  the 
constitutionality  of  a  state-supported  university's 
refusal  to  make  a  student  activities  fund  grant  to  a 
Christian  journal.  A  decision  in  the  Bosenberg/er 
case  is  expected  by  the  end  of  this  Supreme  Court 
term. 


overall  project  is  non-sectarian,  a  grant 
applicant  would  no  longer  be 
considered  ineligible,  nor  would  a  grant 
recipient  be  found  \,o  be  in  violation  of 
the  grant  conditions,  due  to  use  of 
Federal  funds  for  a  project  with  only  a 
limited  amount  of  sectarian 
programming  or  information. 

Differences  among  the  programs 
warrant  close  examination  in  adopting  a 
new  policy.  For  example.  PTFP 
grantees,  as  broadcasters,  have  editorial 
control  over  the  content  of  their 
transmissions,  and  NECET  grantees 
control  the  subject  matter  of  the 
children's  programming  that  is  funded. 
TIIAP  grantees  may  have  no  or  little 
control  over  transmissions  sent  by 
others  via  computer  networks.'  On  the 
other  hand,  NECET  funds  specific 
programs  and/or  series,  and  TIIAP  may 
also  fund  the  creation  of  content  for 
transmission  over  interactive  networks. 
rather  than  facilities  oniy.  as  with  PTFP. 
While  the  current  "bright-line" 
approach  is  applied  to  all  three 
programs  alike,  we  will  examine  the 
impact  of  the  programs'  differences  on 
proposals  to  modify  our  current 
approach  and  allow  a  limited  amount  of 
sectarian  programming  or  information. 
We  also  recognize  that  the  proposed 
modification  to  our  current  approach,  or 
any  other  alternative  approach,  must 
pass  muster  under  the  First  Amendment 
of  the  U.S.  Constitution.'"  Therefore. 
NTIA  is  providing  an  opportunity  for 
interested  parties  to  comment  on  the 
following  issues:  (1)  Whether  allowing  a 
limited  amount  of  sectarian 
programming  to  be  broadcast  using 
PTH'-funded  equipment,  a  limited 
amount  of  sectarian  material  to  be 
included  in  a  children's  program 
produced  using  NECET  funds,  or  a 
limited  amount  of  sectarian  information 
to  be  transmitted  electronically  over  a 
network  using  TIIAP-funded  facilities 
would  be  permissible  under  the  First 
Amendment,  if  so  whether  there  are 
sound  policy  reasons  for  such  an 
approach,  and  what  implementation 
issues  are  raised;  (2)  whether  any  other 
alternatives  to  NTIA's  current  approach 
have  a  sound  policy  basis  and  could  be 
adopted  consistent  with  the  First 
Amendment  and  current  jurisprudence, 
including  how  such  a  policy  could,  as 
practical  and  constitutional  matters,  be 
implemented  and  enforced;  (3)  whether 
the  same  policy  can  and  should  be 
applied  to  all  three  NTIA  grant 
programs,  and  if  the  same  policy  cannot 


«  Because  THAP  funds  facilities  used  for 
transmission  of  information  via  interactive 
networks,  some  transmitted  information  may  be 
under  the  control  of  the  grantee  and  some  may  be 
under  the  control  of  end  users. 

'"U.S.  Const,  amend.  L 


be  applied  to  all  three  NTIA  grant 
programs,  what  policy  should  pertain  to 
each  grant  prtjgram;  and  (4)  whether  the 
current  definition  of  "sectarian" 
continues  to  be  supportable  if  NTIA's 
current  policy  is  modified. 

This  notice  has  been  determined  to  be 
not  significant  for  purposes  of  Exec. 
Order  No.  12.866. 
Larry  Irving, 

Assistant  Secretary  for  Communications  and 
Information. 
[FR  Doc.  95-15039  Filed  6-19-95;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

Department  of  ttie  Army 

Armed  Forces  Epidemiological  Board; 
Notice  of  Open  Meeting 

AGENCY:  Armed  Forces  Epidemiological 

Board,  DOD. 

ACTION:  Notice  of  open  meeting. 

1.  In  accordance  with  section  10(a)(2) 
of  the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-462),  announcement  is 
made  of  the  following  committee 
meeting: 

Name  of  Committee:  Armed  Forces 
Epidemiological  Board  Subcommittee  on 
Injury  Prevention  Working  Group.  DOD. 

Date  of  Meeting:  05  July  1995. 

Tj/ne.  0930-1600. 

Place:  Great  Lakes  Naval  Training  Center. 
Illinois. 

Proposed  Agenda:  Meeting  of  the  Injury 
Prevention  Working  Group  of  the  Armed 
Forces  Epidemiological  Board. 

2.  This  meeting  will  be  open  to  the 
public  but  limited  by  space 
accommodations.  Any  interested  person 
may  attend,  appear  before  or  file 
statements  with  the  committee  at  the 
time  and  in  the  manner  permitted  by  the 
committee.  Interested  persons  wishing 
to  participate  should  advise  the 
Executive  Secretary,  AFEB,  Skyline  Six, 
5109  Leesburg  Pike.  Room  667,  Falls 
Church,  Virginia  22041-3258. 
Gregory  0.  Showalter, 

Army  Federal  Register  Liaison  Officer. 

[FR  Doc.  95-15097  Filed  &-19-95;  8:45  ami 
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Army  Science  Board;  Open  Meeting 

In  accordance  with  Section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(P.L  92-463),  announcement  is  made  of 
the  following  Committee  Meeting: 

Name  of  Committee:  Army  Science  Board 
(ASB). 
Date  of  Meeting:  12  July  1995. 
Time  of  Meeting:  0900-1700. 
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Place:  Pentagon — Washington.  DC 
Agenda:  The  Anny  Science  Board  (ASB) 
C4I  Issue  Group  will  commence  an  Issue 
Group  Study  on  "A  Strategy  for  Leveraging 
Commercial  Technologies  for  Future  Army 
Radios.  "  There  will  be  assorted  briefings  to 
the  Future  Army  Radio  Study  Group.  This 
meeting  will  be  open  to  the  public.  Any 
interested  pyerson  may  attend,  ap{>ear  biefore, 
or  file  statements  with  the  committee  at  the 
time  and  in  the  manner  permitted  by  the 
committee.  For  further  information,  please 
call  Michelle  Diaz  at  (703)  695-0781. 
Michelle  P.  Diaz, 

Acting  Administrative  Officer,  Army  Science 
Board. 
IFR  Doc.  95-15054  Filed  &-19-95;  8:45  ami 

BILUNO  COOE  371(MM-M 


DEPARTMENT  OF  EDUCATION 

Recognition  of  Accrediting  Agencies, 
State  Agencies  for  Approval  of  Public 
Postsecondary  Vocational  Education, 
and  State  Agencies  for  Approval  of 
Nurse  Education 

June  15, 1995. 

AGENCY:  Department  of  Education. 

ACTION:  Request  for  comments  on 

agencies  applying  to  the  Secretary  for 

initial  recognition  or  renewal  of 

recognition. 

DATES:  Commentors  should  submit  their 
written  comments  by  August  4, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Karen  W.  Kershenstein,  Director, 
Accreditation  and  State  Liaison 
Division.  U.S.  Department  of  Education, 
600  Indep>endence  Avenue,  SW.,  Room 
3915  ROB-3,  Washington.  DC  20202- 
5244.  telephone:  (202)  708-7417. 
Individuals  who  use  a 
telecommimications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  at  1-800-877-8339 
between  8  a.m.  and  7  p.m.,  Eastern  time, 
Monday  through  Friday. 
SUBMISSION  OF  THIRD-PARTY  COMMENTS: 
The  Secretary  of  Education  .'ecognizes, 
as  reliable  authorities  as  to  the  quality 
of  education  offered  by  institutions  or 
programs  within  their  scope,  accrediting 
agencies  and  State  approval  agencies  for 
public  postsecondary  vocational 
education  and  nurse  education  that 
meet  certain  criteria  for  recognition.  The 
purpose  of  this  notice  is  to  invite 
interested  third  parties  to  present 
written  comments  on  the  agencies  listed 
in  this  notice  that  have  applied  for 
initial  or  continued  recognition.  All 
comments  received  in  response  to  this 
notice  will  be  reviewed  by  Department 
staff  as  part  of  its  evaluation  of  the 
agencies'  compliance  with  the  criteria 
for  recognition.  In  order  for  IDepartment 
staff  to  give  full  consideration  to  the 


comments  received,  the  comments  must 
arrive  at  the  address  listed  above  not 
later  than  August  4,  1995.  Comments 
must  relate  to  the  Secretary's  Criteria  for 
the  Recognition  of  Accrediting 
Agencies. 

The  National  Advisory  Committee  on 
Institutional  Quality  and  Integrity  (the 
"Advisory  Committee  ")  advises  the 
Secretary  of  Education  on  the 
recognition  of  accrediting  agencies  and 
State  approval  agencies.  The  Advisory 
Committee  is  scheduled  to  meet 
November  28-30,  1995  in  Washington, 
D.C.  All  written  comments  received  by 
the  Department  in  response  to  this 
notice  will  be  considered  by  both  the 
Advisory  Committee  and  the  Secretary. 
A  subsequent  Federal  Register  notice 
will  announce  the  meeting  and  invite 
individuals  and/or  groups  to  submit 
requests  for  oral  presentation  before  the 
Advisory  Committee  on  the  agencies 
being  reviewed.  That  notice,  however, 
does  not  constitute  another  call  for 
written  comment.  This  notice  is  the 
only  call  for  written  comment. 

Tne  following  agencies  will  be 
reviewed  during  the  November  1995 
meeting  of  the  Advisory  Committee: 

Nationally  Recognized  Accrediting 
Agencies  and  Associations 

Petition  for  Initial  Recognition 

1.  National  Association  of  Private, 
Nontraditional  Schools  and  Colleges, 
Accrediting  Commission  for  Higher 
Education  (requested  scope  of 
recognition:  the  accreditation  and 
preaccreditation  of  private, 
nontraditional  colleges  and  universities) 

Petitions  for  Renewd  of  Recognition 

1.  Accrediting  Bureau  of  Health 
Education  Schools  (requested  scope  of 
recognition:  the  accreditation  of  private, 
postsecondary  institutions  and 
programs  offering  allied  health 
education) 

2.  Accrediting  Commission  of  Career 
Schools  and  Colleges  of  Technology 
(requested  scope  of  recognition:  the 
accreditation  of  private,  postsecondary 
degree  and  non-degree-granting 
institutions  that  are  predominantly 
organized  to  educate  students,  for  trade, 
occupational,  or  technical  careers) 

3.  Accrediting  Council  for 
Independent  Colleges  and  Schools 
(requested  scope  of  recognition:  the 
accreditation  of  private  postsecondary 
schools,  junior  colleges,  and  senior 
colleges  that  are  predominantly 
organized  to  educate  students  for 
business  careers,  including  master's 
degree  programs  in  senior  colleges  of 
business) 

4.  American  College  of  Nurse- 
Midwives,  Division  of  Accreditation 


(requested  scope  of  recognition:  the 
accreditation  of  basic  certificate  and 
master's  degree  nurse-midwifery 
educational  programs) 

5.  American  Council  on 
Pharmaceutical  Education  (requested 
scope  of  recognition:  the  accreditation 
of  professional  degree  programs) 

6.  American  Dental  Association, 
Commission  on  Dental  Accreditation 
(requested  scope  of  recognition:  the 
accreditation  of  programs  leading  to  the 
DDS  or  DMD  degree,  advanced  general 
dentistry  and  specialty  programs, 
general  practice  residency  programs, 
and  programs  in  dental  hygiene,  dental 
assisting  and  dental  technology) 

7.  American  Occupational  Therapy 
Association,  Inc.,  Accreditation  Council 
for  Occupational  Therapy  Education 
(requested  scope  of  recognition:  the 
accreditation  of  occupational  therapist 
education  and  occupational  therapy 
assistant  education) 

8.  Joint  Review  Committee  on 
Education  in  Radiology  Technology 
[formerly  recognized  in  cooperation 
with  the  Committee  on  Allied  Health 
Education  and  Accreditation  of  the 
American  Medical  Association  but  now 
requesting  recognition  on  its  own] 
(requested  scope  of  recognition:  the 
accreditation  of  educational  programs 
for  the  radiographer  and  the  radiation 
therapist) 

9.  Joint  Review  Committee  on 
Educational  Programs  in  Nuclear 
Medicine  Technology  (formerly 
recognized  in  cooperation  with  the 
Committee  on  Allied  Health  Education 
and  Accreditation  of  the  American 
Medical  Association  but  now  requesting 
recognition  on  its  own)  (requested  scope 
of  recognition:  The  accreditation  of 
postsecondary  educational  programs  in 
nuclear  medicine  technology 
throughout  the  Untied  States) 

10.  Middle  States  Association  of 
Colleges  and  Schools,  Commission  on 
Secondary  Schools  (requested  scope  of 
recognition:  the  accreditation  and 
preaccreditation  of  public  vocational 
and  technical  schools  offering  non- 
degree  postsecondary  education  in 
Delaware,  District  of  Columbia, 
Maryland,  New  Jersey,  New  York, 
Pennsylvania,  Puerto  Rico,  Virgin 
Islands) 

11.  National  Accrediting  Commission 
of  Cosmetology  Arts  and  Sciences 
(requested  scope  of  recognition:  the 
accreditation  of  postsecondary  schools 
and  departments  of  cosmetology  arts 
and  sciences) 

12.  National  League  for  Nursing,  Inc. 
(requested  scope  of  recognition:  the 
accreditation  of  programs  in  practical 
nursing  and  diploma,  associate. 


baccalaureate  and  higher  degree  nurse 
education  programs) 

13.  Soutnem  Association  of  Colleges 
and  Schools,  Commission  on  Colleges 
(requested  scope  of  recognition:  the 
accreditation  of  degree-granting  colleges 
and  universities  located  in  Alabama, 
Florida,  Georgia,  Kentucky,  Louisiana, 
Mississippi,  North  Carolina,  South 
Carolina,  Tennessee,  Texas,  VirRinia) 

14.  Western  Association  of  Scnools 
and  Colleges,  Accrediting  Commission 
for  Senior  Colleges  and  Universities 
(requested  scope  of  recognition:  The 
accreditation  of  senior  colleges  and 
universities  located  in  California, 
Hawaii,  American  Samoa,  Guam,  and 
the  Commonwealth  of  the  Northern 
Mariana  Islands) 

State  Agencies  Recognized  for  the 
Approval  of  Public  Postsecondary 
Vocational  Education 

Petition  for  Renewal  of  Recognition 

1.  Minnesota  State  Board  of  Technical 
Colleges 

Interim  Report  (An  interim  report  is  a 
follow-up  report  on  an  accrediting 
agency's  compliance  with  specific 
criteria  for  recognition  that  was 
requested  by  the  Secretary  when  the 
Secretary  granted  recognition  to  the 
agency)-— 

1.  Arkansas  State  Board  of  Vocational 
Education 

State  Agencies  Recognized  for  the 
Approval  of  Nurse  Education 

Petition  for  Renewal  of  Recognition 

1.  Colorado  State  Board  of  Nursing 

Public  Inspection  of  Petitions  and 
Third-party  Comments 

All  petitions  and  interim  reports,  and 
those  third-party  comments  received  in 
advance  of  the  meeting,  will  be 
available  for  public  inspection  at  the 
U.S.  Department  of  Education,  ROB-3, 
Room  3915,  7th  and  D  Stilts,  SW., 
Washington,  DC  20202-5244,  telephone 
(202)  708-7417  between  the  hours  of 
8:00  a.m.  and  4:30  p.m.,  Monday 
through  Friday. 
David  A.  Longanecker, 
Assistant  Secretary  for  Postsecondary 
Education. 
(PR  Doc.  95-15021  Filed  6-19-95;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Financial  Assistance  Award;  Intent  To 
Award  Cooperative  Agreement  to 
Advance  Science,  Inc.  (ASI) 

AGENCY:  U.S.  Department  of  Energy. 


ACTION:  Notice  of  non-competitive 
financial  assistance  award. 

summary:  The  U.S.  Department  of 
Energy  announces  that  pursuant  to  10 
CFR  600.15(a)(2),  it  is  making  a 
discretionary  financial  assistance  award 
based  on  the  application  meeting  the 
criteria  of  10  CFR  600.7(b)(2)(i)(H)  to 
Advance  Science  Inc.,  (ASI)  under  Grant 
Number  DE-FGO1-95EW55088.  The 
proposed  grant  will  provide  funding  in 
the  estimated  amount  of  $2,999,000  over 
a  two  year  period,  to  develop  an 
innovative  framework  for  risk 
commimication  and  public  outreach, 
risk  assessment,  and  risk  management. 
ASI's  proposed  approach  is  designed 
to  communicate  complex  environmental 
information  to  workers  and  the  general 
public  in  an  appealing  and 
understandable  manner.  This  project  is 
designed  to  educate  and  inform  a  broad 
spectrum  of  people  in  the  United  States 
about  specific  risks  associated  with 
environmental  management  activities 
(including  technology  development, 
decontamination  and  decommissioning, 
waste  management,  and  environmental 
restoration),  by  providing  technically 
accurate  information  in  a  readily 
understandable  format. 

SUPPLEMENTARY  INFORMATION:  The 
Department  of  Energy  has  determined  in 
accordance  with  10  CFR  600.14(d)  that 
the  application  submitted  by  the 
Advance  Science,  Inc.,  is  meritorious 
based  on  the  general  evaluation  of  the 
factors.  The  basis  for  the  Team's  risk 
assessment  approach  is  the  Safety 
Assessment  Comparison  (SACO) 
methodology,  a  methodology  which 
allows,  and  in  fact  requires,  the 
involvement  of  all  interested  parties 
(workers,  the  public,  regulators,  and 
other  stakeholders)  at  all  stages  in  the 
risk  assessment  process,  from  problem 
definition  to  evaluation  of  results. 

Environmental  issues — particularly 
those  related  to  the  effects  of 
environmental  degradation  and  cleanup 
on  human  health — are  among  the  most 
controversial  issues  in  our  society.  ASI's 
approach  should  allow  for  an  informed 
national  debate  about  major 
environmental  issues  including,  for 
example,  contamination  and 
environmental  cleanup. 
FOR  FURTHER  INFORMATION  CONTACT: 
Please  write  the  U.S.  Department  of 
Energy,  Office  of  Placement  and 
Administration,  Attn:  Dennis  Roth,  HR- 
561.22, 1000  Independence  Avenue 
SW.,  Washington,  D.C.  20585. 

The  anticipated  term  of  the  proposed 
grant  is  24  months  from  the  date  of 
award. 


Award  is  anticipated  for  July  21. 
1995. 
lohn  M.  Alwrs, 

Contracting  Officer,  Headquarters  Operation 
Division  B,  Office  of  Associate  Deputy 
Assistant,  Secretary  for  Headquarters 
Procurement  Operations. 
[PR  Doc.  95-15068  Filed  6-l»-9S;  8:45  am] 
MLUNQ  COOC  MSO-ei-P 


Office  of  Nonproliferation  and  National 
Security;  Fundamental  Review  of 
Classification  Policy 

AQENCY:  Office  of  Nonproliferation  and 
National  Security,  Department  of 
Energy. 
ACTION:  Notice. 

summary:  The  Department  of  Energy 
(DOE)  announces  its  intent  to  hold 
public  meetings  in  conjimction  with  its 
Fundamental  Review  of  Classification 
PoUcy.  The  review  will  examine  all 
aspects  of  the  Department  of  Energy's 
classification  policies  in  light  of  the  end 
of  the  Cold  War.  An  information  packet 
containing  a  summary  of  this  effort,  and 
a  questionnaire  soliciting  pubUc 
comment  on  the  review  and  options 
regarding  future  meeting  locations  is 
available  from  the  point  of  contact  upon 
request. 

FOR  FURTHER  INFORMATION  CONTACT: 
W.  Gerald  Gibson,  Director,  Technical 
Guidance  Division,  USDOE,  Office  of 
Declassification  (NN-522),  19901 
Germantown  Road,  Germantown,  MD 
20874,  (301)  903-3689. 
SUPPLEMENTARY  INFORMATION:  The  end  of 
the  Cold  War  resulted  in  a  unique 
opportunity  for  the  Department  of 
Eneigy  to  re-evaluate  the  guidance  with 
which  it  classifies  information  for  the 
protection  of  the  common  defense  and 
security.  On  March  16, 1995,  the 
Secretary  of  Energy  initiated  a  year  long 
review  of  the  Department's 
classification  policies.  The  review  is 
being  chaired  by  Dr.  Albert  Narath, 
President  of  Sandia  Corporation.  It  will 
examine  all  areas  of  classified 
information  falling  under  the  purview  of 
the  Department  of  Energy.  Its  purpose  is 
to  identify  which  information  continues 
to  require  protection  in  support  of  the 
common  defense  and  security  in  light  of 
the  end  of  the  Cold  War,  and  which  no 
longer  requires  such  protection.  As  part 
of  this  endeavor  the  public  is  requested 
to  submit  their  written  comments  on 
any  aspect  of  the  Department's 
classification  policies  for  consideration 
by  the  Fimdamental  Review  panel. 
Specific  comments  regarding  the 
Restricted  and  Formerly  Restricted  Data 
system.  National  Seciuity  Information 
under  the  purview  of  the  DOE,  or  the 
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Unclassified  Controlled  Nuclear 
Information  program  would  be  most 
beneficial.  Specific  proposals  for 
declassification  are  welcome  and  will  be 
considered.  An  information  packet 
containing  a  synopsis  of  the 
Fundamental  Review  effort,  a 
questionnaire,  and  a  return  envelope 
will  be  provided  upon  request.  Written 
public  comments  need  to  be  received  by 
the  information  contact  no  later  than 
July  5, 1995  for  adequate  consideration 
by  the  review  panel.  A  public  meeting 
is  being  planned  for  late  summer  1995 
to  update  the  public  on  the  committee's 
progress  to  date  and  to  receive  direct 
verbal  comments  on  the  above 
mentioned  issues.  This  meeting  is 
tentatively  planned  for  late  August 
1995,  location  to  be  determined. 
Additional  public  meetings  are  being 
considered  if  a  need  is  demonstrated. 
The  Fundamental  Review  is  scheduled 
to  be  completed  in  March  1996. 
Roger  K.  Heusser, 

Deputy  Director.  Office  of  Declassification. 
Office  of  Security  Affairs. 
|FR  Doc.  95-15069  Filed  6-19-95:  8:45  ami 

BILLMQ  COOC  64S0-01-M 


Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER95-808-000,  et  al.] 

Resources  West  Energy  Corporation, 
et  al.;  Electric  Rate  and  Corporate 
Regulation  Filings 

June  13, 1995. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Resources  West  Energy  Corporation 

IDocket  No.  ER95-808-O00] 

Take  notice  that  on  June  3,  1995, 
Resources  West  Energy  Corporation 
(Resources  West),  tendered  for  filing 
two  amended  transmission  tariffs:  a 
network  integration  service  tariff  and  a 
point-to-point  transmission  service 
tariff,  which  would  supersede  and 
replace  the  tariffs  previously  filed  in 
this  docket  on  March  18. 1995. 
Resources  West  states  that  these 
amended  tariffs  closely  follow  the  pro 
forma  transmission  tariffs  appended  to 
the  Commission's  Notice  of  Proposed 
Rulemaking  in  Docket  No.  RM95-8-000. 
Resources  West  proposes  that  these  two 
amended  tariffs  become  effective  upon 
the  merger  of  Sierra  Pacific  Resources 
(parent  company  of  Sierra  Pacific  Power 
Company)  and  The  Washington  Water 
Power  Company. 

Copies  of  this  filing  have  been  served 
on  the  parties  of  record  in  Docket  No. 
ER95-808-000. 


Comment  date:  June  27, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Eastern  Edison  Company 

IDocket  No.  ER95-1 160-000) 

Take  notice  that  on  June  5. 1995, 
Eastern  Edison  Company  filed  two 
interconnection  agreements  between 
itself  and  Browning  Ferris  Gas  Services, 
Inc.  to  construct  Independent  Power 
Production  facilities.  Browning  Ferris 
and  Eastern  Edison  are  each  responsible 
for  installing  a  portion  of  the  facilities. 
Browning  Ferris  has  agreed  to  pay 
Eastern  Edison  for  constructing  Eastern 
Edison's  portion  of  the  facilities  by 
making  a  contribution-in-aid  of 
construction  (CLAC)  in  the  form  of 
progress  payments  and  a  $10,000 
retainer  for  each  interconnection.  In 
order  to  allow  the  agreement  to  become 
effective  promptly  as  a  rate  schedule. 
Eastern  Edison  requests  that  this  filing 
be  allowed  to  become  effective  on  June 
6, 1995.  The  Company  requests  waiver 
of  the  notice  requirement  on  the 
grounds  that  the  filing  is  for  a  new 
service  and  could  not  have  been  made 
earlier  since  the  agreement  has  just  been 
executed.  In  the  alternative,  the 
Company  requests  that  the  filing  be 
permitted  to  become  effective  60  days 
from  the  filing  date  on  August  5, 1995. 

Comment  date:  June  27, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  PECO  Energy  Company 

IDocket  No.  ER95-1 155-^)001 

Take  notice  that  on  June  2, 1995, 
PECO  Energy  Company  (PE),  tendered 
for  filing  a  Facilities  Agreement  among 
Public  Service  Electric  and  Gas 
Company  (PS),  Atlantic  City  Electrig 
Company  (AE)  and  PE  which  sets  forth 
the  terms  and  conditions  under  which 
PS,  PE,  and  AE  will  make  available  the 
Trainer-Mickleton-Deptford  230  Kv  line 
and  related  facilities  for  use  as  an 
interconnection,  and  certificates  of 
concurrence  by  PS  and  AE. 

PE  requests  an  effective  date  of 
August  1, 1995. 

PE  has  served  copies  of  the  filing  on 
the  Pennsylvania  Public  Utilities 
Commission.  AE  has  served  copies  of 
the  filing  on  the  New  Jersey  Board  of 
Public  Utilities. 

Comment  date:  June  27,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Ohio  Edison  Company  Pennsylvania 
Power  Company 

(Docket  No.  ER95-1 1 56-000) 

Take  notice  that  on  June  2. 1995.  Ohio 
Edison  Company,  on  behalf  of  itself  and 


its  subsidiary  Pennsylvania  Power 
Company,  tendered  for  filing 
Supplemental  No.  2  to  FERC  Rate 
Schedule  No.  153,  the  Power  Supply 
Agreement  with  Potomac  Electric  Power 
Company  dated  March  18,  1987. 
Supplemental  No.  2  specifies  a  formula 
for  an  acid  rain  adjustment  and  recovery 
of  costs  incurred  pursuant  to  the  Acid 
Deposition  Control  provisions  of  the 
Clean  Air  Act  Amendments  of  1990,  all 
as  authorized  by  Subsections  3.24  and 
Supplemental  No.  1  of  the  Power 
Supply  Agreement. 

Comment  date:  June  27, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Northeast  Utilities  Service  Company 

(Docket  No.  ER95-1 157-000) 

Take  notice  that  on  June  5, 1995, 
Northeast  Utilities  Service  Company 
(NUSCO),  tendered  for  filing  a  Service 
Agreement  with  Baltimore  Gas  & 
Electric  Company  (BG&E)  under  the  NU 
System  Companies  System  Power  Sales/ 
Exchange  Tariff  No.  6. 

NUSCO  states  that  a  copy  of  this  filing 
has  been  mailed  to  BG&E. 

NUSCO  requests  that  the  Service 
Agreement  become  efi^ective  on  July  1, 
1995. 

Comment  date:  June  27,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  The  Dayton  Power  and  Light 
Company 

(Docket  No.  ER95-1 158-000) 

Take  notice  that  on  June  5. 1995,  The 
Dayton  Power  and  Lig^t  Company 
(Dayton),  tendered  for  filing,  an 
executed  Interchange  Agreement 
between  Dayton  and  Enron  Power 
Marketing  Inc.  (Enron). 

Pursuant  to  Rate  Schedules  A  through 
E  attached  to  the  Interchange 
Agreement,  Dayton  will  provide  to 
Enron  a  variety  of  power  supply 
services.  Dayton  and  Enron  are 
currently  parties  to  a  Power  Sale 
Agreement  dated  August  26, 1994 
whereby  Enron  makes  electric  energy 
and  capacity  available  for  sale  to 
Dayton.  Dayton  and  Enron  request  an 
effective  date  of  June  5, 1995. 

Comment  date;  June  27, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Public  Service  Company  of  Colorado 

IDocket  No.  ER95-1 159-000] 

Take  notice  that  on  June  5, 1995, 
Public  Service  Company  of  Colorado, 
tendered  for  filing  the  Contract  Among 
Public  Service  Company  of  Colorado, 
Tri-State  Generation  &  Transmission 
Association,  Inc.  and  United  States 


Department  of  Energy  Western  Area 
Power  Administration  Colorado  River 
Storage  Project  for  Interconnection, 
Entitlements,  and  Operation  and 
Maintenance  of  Facilities,  dated  June  1, 
1995  (Contract).  Public  Service  states 
that  the  purpose  of  the  Contract  is  to 
define  or  clarify  the  parties  entitlements 
to  certain  transmission  facilities  and  to 
set  forth  their  operations  and 
maintenance  responsibilities  with 
respect  to  those  facilities.  Public  Service 
requests  that  the  Contract  be  made 
effective  on  June  1,  1995. 

Comment  date;  June  27, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Niagara  Mohawk  Power  Corporation 

[Docket  No.  ER95-1161-000) 

Take  notice  that  on  Jime  6, 1995, 
Niagara  Mohawk  Power  Corporation 
(Niagara  Mohawk),  tendered  for  filing 
an  agreement  between  Niagara  Mohawk 
and  Utility  2000-Energy  Corporation 
(U2000)  dated  Jime  5, 1995  providing 
for  certain  transmission  services  to 
U2000. 

Copies  of  this  filing  were  served  upon 
U2000  and  the  New  York  State  Public 
Service  Commission. 

Comment  date;  June  27, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Wisconsin  Power  and  Light  Company 

[Docket  No.  ER95-1 162-000] 

Take  notice  that  on  June  6, 1995, 
Wisconsin  Power  and  Light  Company 
(WP&L),  tendered  for  filing  an 
Agreement  dated  May  11, 1995, 
establishing  Howard  Energy  Company, 
Inc.  as  a  customer  imder  the  terms  of 
WP&L's  Transmission  Tariff  T-2. 

WP&L  requests  an  effective  date  of 
May  11,  1995  and  accordingly  seeks 
waiver  of  the  Commission's  notice 
requirements.  A  copy  of  this  filing  has 
been  served  upon  the  Public  Service 
Commission  of  Wisconsin. 

Comment  date:  June  27,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Northern  States  Power  Company 

[Docket  No.  ER95-1163-000) 

Take  notice  that  on  June  6, 1995, 
Northern  States  Power  Company 
(Minnesota)(NSP),  tendered  for  filing 
Supplement  No.  3  to  the  original 
Interconnection  and  Interchange 
Agreement  between  NSP  and  the  City  of , 
New  Ulm  (New  Ulm).  This  Supplement 
allows  New  Ulm  to  purchase 
supplemental  energy  from  NSP  over  the 
period  from  July  20, 1995  to  April  19. 
2000. 

NSP  requests  that  the  Commission 
accept  for  filing  this  Supplement  No.  3 


effective  as  of  July  20, 1995,  and 
requests  waiver  of  Commission's  notice 
requirements  in  order  for  the 
Supplement  to  be  accepted  for  filing  on 
that  date.  NSP  requests  that  this  filing 
be  accepted  as  a  supplement  to  Rate 
Schedule  No.  398,  the  rate  schedule  for 
previously  filed  agreements  between 
NSP  and  New  Ulm. 

Comment  date:  June  27, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E., 
Washington,  D.C.  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  bcNcome  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CasheU, 
Secretary. 

[PR  Doc.  95-14976  Filed  6-19  -95;  8:45  am] 
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pocket  Nos.  CP95-28»-000  and  CP95-292- 
000] 

Southern  Natural  Gas  Company; 
Notice  of  Intent  To  Prepare  an 
Environmental  Assessment  for  the 
Proposed  Settlement  Facilities 
Projects  and  Request  for  Comments 
on  Environmental  Issues 

June  14. 1995. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission)  will  prepare  an 
environmental  impacts  of  the 
construction  and  operation  of  the 
facilities  proposed  in  the  Settlement 
Facilities  Project.'  This  EA  will  be  used 
by  the  Commission  in  its  decision- 
making process  to  determine  whether  an 
environmental  impact  statement  is 
necessary  and  whether  to  approve  the 
project. 

Summary  of  the  Proposed  Project 

Southern  Natural  Gas  Company 
(Southern)  wants  to  construct  and/or 
replace  and  operate  its  facilities  in 


Georgia  and  Alabama.  The  project 
description  follows  below: 

Project  1 

•  Replacement  of  6.1  miles  of  its 
existing  14-inch-diameter  Ocmulgee- 
Atlanta  Loop  Line  with  a  30-inch- 
diameter  pipeline  from  milepost  (MP) 

50.5  in  Henry  County,  Georgia  to  MP 

56.6  in  Clayton  County,  Georgia;  and 

•  Replacement  of  5.7  miles  of  its 
existing  12-inch-diameter  Macon 
Branch  Line  with  a  30-inch-diameter 
pipeline  from  MPs  15.7  to  10.0,  located 
in  Clayton  County,  Georgia.  Southern 
also  proposes  to  make  the  following 
meter  station  modifications:  (1)  Modify 
miscellaneous  piping  at  the  South 
Atlanta  Regulator  Station  and  South 
Atlanta  #1  Meter  Station;  (2)  rebuild  the 
Marietta  Meter  Station  with  three  8-inch 
orifice  meter  runs;  and  (3)  replace  the 
existing  metering  facilities  at  the  Dallas 
#2  Meter  Station  with  a  6-inch  turbine 
meter  run  and  appurtenant  facilities. 

The  Project  1  facilities  would  provide 
Atlanta  Gas  Light  Company  (AGL)  with 
about  100,000  Mcfd  of  firm 
transportation  service.  Southern 
indicates  that  the  above-described 
modifications  do  not  provide  additional 
firm  capacity  to  the  meter  stations 
serving  the  Atlanta  area;  however  they 
do  provide  additional  peak  hour 
capability  and  enhanced  operational 
flexibility  to  better  serve  AGL  in  the 
Atlanta  area. 

Project  2 

•  Construction  of  7.8  miles  of  20- 
inch-diameter  South  Main  2nd  Loop 
Line  from  MP  452.1  in  Glascock  County. 
Georgia  to  MP  459.9  in  Jefferson  County, 
Georgia. 

•  Construction  of  3.1  miles  of  20- 
inch-diameter  South  Main  2nd  Loop 
Line  from  Mps  417.1  to  420.2  located  in 
Baldwin  County,  Georgia. 

The  Project  2  facilities  would  provide 
an  additional  28.000  Mcfd  of  service  to 
South  Carolina  Pipeline  Corporation 
(SCPL). 

Project  3 

•  Construction  of  7.1  miles  of  30- 
inch-diameter  South  Main  3rd  Loop 
Line  from  MP  265.1  in  Macon  County, 
Alabama  to  MP  272.2  in  Lee  County, 
Alabama. 

The  Project  3  facilities  would  provide 
an  additional  8,000  Mcfd  of  service  to 
SCPL's  affiliate,  SCANA  Hydrocarbons 
frier 

Southern  also  proposes  to  abandon  by 
sale  to  AGL  about  122  miles  of  its  12- 
inch-diameter  Brunswick  Line, 
including  six  meter  stations  and  one 
regulator  station,  more  specifically 
described  below. 
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•  122  miles  of  12-inch-dianieter 
pipeline  in  Laurens,  Wheeler,  Jeff  Davis, 
Appling,  Wayne  and  Glynn  Counties, 
Georgia.  The  Brunswick  Line  begins  at 
MP  53.8  in  Laurens  County  and  extends 
to  MP  175.3  in  Glynn  County; 

•  Six  meter  stations:  Eastman,  Alamo, 
Hazelhurst,  Baxley.  Jesup,  and 
Brunswick,  which  exist  in  the  counties 
listed  above;  and 

•  The  Belle  Vista  Regulator  Station. 
Southern  also  seeks  authorization  to 

construct  a  meter  station  in  order  to 
provide  a  new  delivery  point  to  AGL  at 
the  existing  Eastman  Meter  Station  site 
near  MP  53.8  in  Laiuens  Coimty, 
Georgia.  All  work  proposed  for  the 
construction  of  the  new  meter  station 
would  be  performed  within  the  existing 
Eastman  Meter  Station  site. 

The  general  location  of  the  project 
facilities  and  specific  locations  for 
facilities  on  new  sites  are  shown  in 
appendix  1.^ 
Land  Requirements  for  Construction 

Construction  of  the  proposed  faciUties 
would  require  a  total  of  50.38  acres  of 
land.  Following  construction,  about  0.71 
acre  would  be  maintained  as  new  right- 
of-way.  The  remaining  49.67  acres  of 
land  would  be  restored  and  allowed  to 
revert  to  its  former  use. 

The  EA  Process 

The  National  Environmental  Policy 
Act  (NEPA)  requires  the  Commission  to 
take  into  accoimt  the  environmental 
impacts  that  could  result  from  an  action 
whenever  it  considers  the  issuance  of  a 
Certificate  of  FubUc  Convenience  and 
Necessity.  NEPA  also  requires  us  to 
discover  and  address  concerns  the 
public  may  have  about  proposals.  We 
call  this  "scoping".  The  main  goal  of  the 
scoping  process  is  to  focus  the  analysis 
in  the  EA  on  the  important 
environmental  issues.  By  this  Notice  of 
Intent,  the  Commission  requests  public 
comments  on  the  scope  of  the  issues  it 
will  address  in  the  EA.  All  comments 
received  are  considered  during  the 
preparation  of  the  EA.  State  and  local 
government  representatives  are 
encouraged  to  notify  their  constituents 
of  this  proposed  action  and  encourage 
them  to  comment  on  their  areas  of 
concern. 

The  EA  will  discuss  impacts  that 
could  ocoir  as  a  result  of  the 
construction  and  operation  of  the 


»The  appendices  referenced  in  thi»  notice  are  not 
being  printed  in  the  Federal  RegMer.  Copies  are 
available  from  the  Commission's  Public  Reference 
and  Files  Maintenance  Branch.  Room  3104.  941 
North  Capitol  Street,  N.E..  Washington.  D.C  20426, 
or  call  (202)  20»-1371.  Copies  of  the  appendices 
were  sent  to  all  those  receiving  this  notice  in  the 
mail. 


proposed  projects  under  these  general 
headings: 

•  Geology  and  soils. 

•  Water  resources,  fisheries,  and 

wetlands. 

•  Vegetation  and  wildlife. 

•  Endangered  and  threatened  species. 

•  Land  use. 

•  Cultural  resources. 

•  Air  qualitv  and  noise. 

•  Pubbc  safety. 
We  will  also  evaluate  possible 

alternatives  to  the  proposed  projects  or 
portions  of  the  projects,  and  make 
recommendations  on  how  to  lessen  or 
avoid  impacts  on  the  various  resoiut» 

areas.  — 

Our  independent  analysis  of  the 
issues  will  be  in  the  EA.  Depending  on 
the  comments  received  during  the 
scoping  process,  the  EA  may  be 
published  and  mailed  to  Federal,  state, 
and  local  agencies,  public  interest 
groups,  interested  individuals,  affected 
landowners,  newspapers,  libraries,  and 
the  Commission's  official  service  list  for 
this  proceeding.  A  comment  period  will 
be  allotted  for  review  if  the  EA  is 
pubhshed.  We  will  consider  all 
comments  on  the  EA  before  we 
recommend  that  the  Commission 
approve  or  not  approve  the  project. 

Currently  Identified  Environmental 
Issues 

We  have  already  identified  several 
issues  that  we  think  deserve  attention 
based  on  a  preliminary  review  of  the 
proposed  facilities  and  the 
environmental  information  provided  by 
Southern.  Keep  in  mind  that  this  is  a 
preliminary  list.  The  list  of  issues  may 
be  added  to,  subtracted  from  ,  or 
changed  based  on  your  comments  and 
our  analysis.  Issues  are: 

•  7  residences  are  within  50  feet  of 
the  construction  right-of-way; 

•  13  federally  listed  or  proposed 
threatened  and  endangered  species  may 
occiu'  along  the  proposed  project  area; 

•  24  perennial  waterbodies  would  be 
crossed  by  the  proposed  pipelines;  and 

•  4.88  acres  of  wetlands  would  be 
affected  by  the  proposed  pipelines. 

Public  Participation 

You  can  make  a  difference  by  sending 
a  letter  addressing  your  specific 
comments  or  concerns  about  the  project. 
You  should  focus  on  the  potential 
environmental  effects  of  the  proposal, 
alternatives  to  the  proposal  (including 
alternative  routes  and  locations)  and 
measures  to  avoid  or  lessen 
environmental  impact.  The  more 
specific  your  comments,  the  more  useful 
they  will  be.  Please  follow  the 
instructions  below  to  ensxu*  that  yoiu' 
comments  are  received  and  properly 
recorded: 


•  Address  your  letter  to:  Lois  Cashell, 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  St., 
N.E.,  Washington,  D.C.  20426; 

•  Reference  Docket  Nos.  CP95-289- 
000  and  CP95-292-O00; 

•  Send  a  copy  of  your  letter  to:  Ms. 
Kari  Schank.  EA  Project  Manager, 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  St.,  NE.,  Room  7312. 
Washington,  DC  20426;  and 

•  Mail  your  comments  so  that  they 
will  be  received  in  Washington,  DC  on 
or  before  July  21,1995. 

If  you  wish  to  receive  a  copy  of  the 
EA,  you  should  request  one  from  Ms. 
Schank  at  the  above  address. 

Becoming  an  Intervener 

In  addition  to  involvement  in  the  EA 
scoping  process,  you  may  want  to 
become  an  official  party  to  the 
proceeding  or  become  an  "intervener". 
Among  other  things,  interveners  have 
the  ri^t  to  receive  copies  of  case- 
related  Commission  documents  and 
filings  by  other  interveners.  Likewise, 
each  intervener  must  provide  copies  of 
.  its  filings  to  all  other  parties.  If  you 
want  to  become  an  intervener  you  must 
file  a  motion  to  intervene  according  to 
Rule  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR 
385.214)  (see  appendix  2). 

The  date  for  filing  of  timely  motions 
to  intervene  in  this  proceeding  has 
passed.  Therefore,  parties  now  seeking 
to  file  late  interventions  must  show 
good  cause,  as  required  by 
§  385.214(b)(3),  why  this  time  limitation 
should  be  waived.  Environmental  issues 
have  been  viewed  as  good  cause  for  late 
intervention.  You  do  not  need 
intervener  status  to  have  your  scoping 
comments  considered. 

Additional  information  about  the 
proposed  project  is  available  from  Ms. 
Kari  Schank,  EA  Project  Manager,  at 
(202) 208-0116. 
Lois  D.  Caahell. 
Secretary. 
(PR  Doc.  95-14974  Filed  6-19-95;  8:45  am] 
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rprdwn  N08.  2525-004.  2592-806,  2522- 
002,  264»-001,  2560-001.  2581-002] 

Wisconsin  Public  Service  Corp.;  Notice 
of  Intent  To  Prepare  a  Multiple-Project 
Environmental  Impact  Statement  and 
To  Conduct  Site  Visits  and  PuMic 
Scoping  Meetings 

June  14,  1995. 

The  Federal  Energy  Regulatory 
Commission  (Commission)  has  received 
applications  for  new  or  subsequent 
license  (relicense)  from  the  Wisconsin 


Public  Service  Corporation  (WPSC)  for 
the  following  six  existing  hydropower 
projects  owned  and  operated  by  WPSC 
on  the  Peshtigo  River  in  Marinette 
County,  Wisconsin:  the  Caldron  Falls 
Project,  FERC  No.  2525;  the  High  Falls 
Project,  FERC  No.  2595;  the  Johnson 
Falls  Project,  FERC  No.  2522;  the 
Sandstone  Rapids  Project.  FERC  No. 
2546;  the  Potato  Rapids  Project,  FERC 
No.  2560;  and  the  Peshtigo  Project. 
FERC  No.  2581. 

After  reviewing  the  applications, 
supplemental  filings,  and  intervener 
submittals,  the  Commission  staff  has 
concluded  that  relicensing  these  six 
projects  would  constitute  a  major 
federal  action  significantly  affecting  the 
quality  of  the  human  environment. 
Moreover,  given  the  location  and 
interaction  of  the  six  projects,  staff  will 
prepare  one  multiple-project 
Environmental  Impact  Statement  (EIS) 
that  describes  and  evaluates  the 
probable  impacts  of  the  applicant's 
proposed  and  alternative  operating 
procedures,  environmental 
enhancement  measures,  and  additional 
river  access  facilities  for  all  six  projects. 

The  staff's  EIS  will  consider  both  site 
sp)ecific  and  cumulative  envirorunental 
impacts  of  relicensing  the  six  projects 
and  will  include  economic  and  financial 
analyses. 

A  draft  EIS  will  be  issued  and 
circulated  for  review  by  all  interested 
parties.  All  comments  filed  on  the  draft 
EIS  will  be  analyzed  by  the  FERC  staff 
and  considered  in  a  final  EIS. 

One  element  of  the  EIS  process  is 
scoping  and  a  site  visit.  These  activities 
are  initiated  early  to: 

•  Identify  reasonable  alternative 
operational  procedures  and 
environmental  enhancement  measures 
that  should  be  evaluated  in  the  EIS; 

^  •  Identify  significant  environmental 
issues  related  to  the  operation  of  the 
existing  projects; 

•  Determine  the  depth  of  analysis  for 
issues  that  will  be  discussed  in  the  EIS: 
and 

•  Identify  resource  issues  that  are  of 
lessor  importance  and.  consequently,  do 
not  require  detailed  analysis  in  the  EIS. 

Site  Visits 

A  site  visit  to  each  of  the  six  projects 
will  be  held  over  a  two-day  period: 
Tuesday.  July  11, 1995,  and  Wednesday, 
July  12,  1995.  The  purpose  of  these 
visits  is  for  interested  persons  to  observe 
existing  area  resources  and  site 
conditions,  leam  the  locations  of 
proposed  new  facilities,  and  discuss 
project  operational  procedures  with 
representatives  of  WPSC  and  the 
Commission. 


For  details  concerning  the  site  visits, 
please  contact  Greg  Egtvedt  of  WPSC  in 
Greenbay,  Wisconsin  at  (414)  433-5713. 

Scoping  Meetings 

The  FERC  staff  will  conduct  two 
scoping  meetings:  the  evening  meeting 
is  designed  to  obtain  input  from  the 
general  public,  while  the  morning 
meeting  will  focus  on  resource  agency 
concerns.  All  interested  individuals, 
organizations,  agencies,  and  Indian 
Tribes  are  invited  to  attend  either  or 
both  meetings  in  order  to  assist  staff  in 
identifying  the  scope  of  environmental 
issues  that  should  be  analyzed  in  the 
multiple-project  EIS. 

To  help  focus  discussions,  a 
preliminary  EIS  scoping  document 
outlining  subject  areas  to  be  addressed 
at  the  meeting  will  be  distributed  by 
mail  to  persons  and  entities  on  the 
FERC  mailing  lists  for  the  six  Peshtigo 
River  projects.  Copies  of  the  preliminary 
scoping  document  also  will  be  made 
available  at  the  scoping  meetings. 

The  evening  meeting  for  the  general 
public  will  be  held  from  7:00  P.M.  until 
10:00  P.M.  en  Wednesday.  July  12, 
1995,  in  the  Best  Western  Riverfront 
Inn,  located  at  1821  Riverside  Avenue 
in  Marinette,  Wisconsin. 

The  agency  meeting  will  be  held  at 
the  same  location  from  9:00  A.M.  until 
12:00  Noon  on  Thursday.  July  13. 1995. 

Scoping  Meeting  Procedures 

Both  meetings,  which  will  be 
recorded  by  a  stenographer,  will  become 
part  of  the  formal  record  of  the 
Commission's  proceeding  en  the 
Peshtigo  River  projects.  Individuals 
presenting  statements  at  the  meetings 
will  be  asked  to  sign  in  before  the 
meetings  start  and  identify  themselves 
for  the  record. 

Concerned  parties  are  encouraged  to 
offer  us  verbal  guidance  during  the 
public  meetings.  Speaking  time  allowed 
for  individuals  at  the  evening  public 
meetings  will  be  determined  before  that 
meeting,  based  on  the  number  of 
persons  wishing  to  speak  and  the 
approximate  amount  of  time  available 
for  the  session,  but  all  speakers  will  be 
provided  at  least  five  minutes  to  present 
their  views. 

Scoping  Meeting  Obiectives 

At  the  scoping  meetings,  the  staff  will: 

•  Summarize  the  environmental 
issues  tentatively  identified  for  analysis 
in  the  multiple-project  EIS; 

•  Identify  resource  issues  that  are  of 
lesser  importance  and,  therefore,  do  net 
require  detailed  analysis; 

•  Solicit  from  the  meeting 
participants  all  available  information. 


especially  quantifiable  data,  concerning 
significant  local  resources;  and 

•  Encourage  statement  from  experts 
and  the  public  on  issues  that  should  be 
analyzed  in  the  EIS. 

Information  Requested 

Federal  and  state  resource  agencies, 
Indian  tribes,  local  government  officials, 
interested  groups,  area  residents,  and 
concerned  individuals  are  requested  to 
provide  any  information  they  believe 
will  assist  the  Commission  staff  to 
evaluate  the  environmental  impacts 
associated  with  relicensing  the  six 
projects.  The  types  of  information, 
sought  included  the  following: 

•  Data,  reports,  and  resource  plans 
that  characterize  the  physical,  biological 
or  social  environments  in  the  vicinity  of 
the  projects;  and 

•  Information  and  data  that  helps 
staff  identify  or  evaluate  significant 
environmental  issues. 

Scoping  information  and  associated 
comments  should  be  submitted  to  the 
Commission  no  later  than  July  31, 1995. 
Written  comments  should  be  provided 
at  the  scoping  meetings  or  mailed  to  the 
Commission,  as  follows:  Lois  D.  Cashell, 
Secretary.  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  St..  NE., 
Washington,  DC  20426. 

All  filings  sent  to  the  Secretary  of  the 
Commission  should  contain  an  original 
and  8  copies.  Failure  to  file  an  original 
and  8  copies  may  result  in  appropriate 
staff  not  receiving  the  benefit  of  your 
comments  in  a  timely  manner.  See  18 
CFR  4.34(h). 

All  correspondence  should  show  the 
following  caption  en  the  first  page: 
Project  No.  2525-004:  Caldron  Falls 

Project 
Project  No.  2595-005:  High  Falls  Project 
Project  No.  2522-002  Johnson  Falls 

Project 
Project  No.  2546-001:  Sandstone  Rapids 

Project 
Project  No.  2560-001:  Potato  Rapids 

Project 
Project  No.  2581-002;  Peshtigo  Project 

Interveners  and  interceders  (as 
defined  in  18  CFR  385.2010)  who  file 
documents  with  the  Commission  are 
reminded  of  the  Commission's  Rules  or 
Practice  and  Procedure  requiring  them 
to  serve  a  copy  of  all  documents  filed 
with  the  Commission  on  each  person 
whose  name  is  listed  on  the  official 
service  list  for  this  proceeding.  See  18 
CFR  4.34(b) 

For  further  information,  please 
contact  Jim  Haimes  in  Washington,  DC 
at  (202)  219-2780. 
Lois  D.  Caslieil, 
Secretory. 

IFR  Doc.  9S-14970  Filed  6-1&-95;  8^45  am) 
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Notice  of  Application  Ready  for 
Environmental  Analysis 

June  14. 1995. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  New  Major 
License. 

b.  Project  No.:  2645-029. 

c.  Date  Filed:  November  9.  1991. 

d.  Applicant:  Niagara  Mohawk  Power 
Corporation. 

e.  Name  of  Project:  Beaver  River 
Hydro  Project. 

f.  Location:  On  the  Beaver  River, 
tributary  to  the  Black  River,  in  Herkimer 
and  Lewis  Counties,  New  York. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a>-S25(r). 

h.  Applicant  Contact:  Mr.  Jerry 
Sabattis.  Hydro  Licensing  Coordinator. 
Niagara  Mohawk  Power  Corporation. 
300  Erie  Boulevard  West,  Syracuse,  NY 
13202.(315)474-1511. 

i.  FEHC  Contact:  Tom  Camp  (202) 
219-2832. 

j.  Deadline  Date:  The  Director,  Office 
of  Hydropower  Licensing,  waives 
section  4.34(b)  of  the  regulations  (see 
Order  No.  533  issued  May  8,  1991,  56 
FR  23108  (May  20,  1991)),  and  states 
that  all  comments,  recommendations, 
terms  and  conditions  and  prescriptions 
concerning  the  application  be  filed  with 
the  Commission  within  30  days  from 
the  issuance  date  of  this  notice.  All 
reply  comments  must  be  filed  with  the 
Commission  within  45  days  from  the 
date  of  this  notice. 

Anyone  may  obtain  an  extension  of 
time  for  these  deadlines  from  the 
Commission  only  upon  a  showing  of 
good  cause  or  extraordinary 
circumstances  in  accordance  with  18 
CFR  385.2008. 

All  filings  must:  (1)  bear  in  all  capital 
letters  the  title  "COMMENTS,"  "REPLY 
COMMENTS," 

"RECOMMENDATIONS,"  "TERMS 
AND  CONDITIONS,"  or 
"PRESCRIPTIONS;"  (2)  set  forth  in  the 
heading  the  name  of  the  applicant  and 
the  project  number  of  the  application  to 
which  the  filing  responds;  (3)  furnish 
the  name,  address,  and  telephone 
number  of  the  person  submitting  the 
filing;  and  (4)  otherwise  comply  with 
the  requirements  of  18  CFR  385.2001 
through  385.2005.  All  comments, 
recommendations,  terms  and  conditions 
or  prescriptions  must  set  forth  their 
evidentiary  basis  and  otherwise  comply 
with  the  requirements  of  18  CFR  4.34(b). 
Agencies  may  obtain  copies  of  the 
application  directly  from  the  applicant. 
Any  of  these  documents  must  be  filed 
by  providing  the  original  and  the 


number  of  copies  required  by  the 
Commission's  regulations  to:  Secretary. 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  N.E., 
Washington,  D.C.  20426.  An  additional 
copy  must  be  sent  to:  Director,  Division 
of  Project  Review,  Office  of  Hydropower 
Licensing,  Federal  Energy  Regulatory 
Commission.  Room  1027.  at  ^e  above 
address.  Each  filing  must  be 
accompanied  by  proof  of  service  on  all 
persons  listed  on  the  service  list 
prepared  by  the  Commission  in  this 
proceeding,  in  accordance  with  18  CFR 
4.34(b)  and  385.2010. 

k.  Status  of  Environmental  Analysis: 
This  application  has  been  accepted  for 
filing  and  is  ready  for  environmental 
analysis  at  this  time. 

1.  Description  of  Project:  The  existing 
Beaver  River  Project  consists  of  the 
following  eight  developments  on  the 
Beaver  River  in  the  towns  of  Webb, 
Watson,  and  Croghan.  High  Falls  is  11 
river  miles  above  Beaver  River's 
confluence  with  the  Black  River. 

High  Falls  Development 

The  High  Falls  Development  includes: 
(1)  A  1.233-foot-long  concrete  gravity 
dam  containing  a  470-foot-Iong  non- 
overflow  concrete  gravity  section  and  a 
650-foot-long  concrete  ogee  spillway;  (2) 
an  impoundment  which,  at  the  normal 
maximum  siu-face  elevation  of  915  feet 
(USGS).  has  a  surface  area  of  145  acres, 
a  gross  storage  capacity  of  1.058  ac-ft, 
and  a  usable  capacity  of  923  ac-ft;  (3)  a 
64-foot-wide  by  29-foot-high  concrete 
intake  structure  containing  four  12-foot- 
wide  by  20.5-foot-high  trashracks  and 
four  steel  slide  gates;  (4)  a  49-foot-wide 
log  sluice  that  has  been  sealed;  (5)  a 
605-foot- long  by  12-foot-diameter 
riveted  steel  penstock:  (6)  a  34-foot-wide 
by  99-foot-long  concrete/masonry 
powerhouse  containing  three  vertical 
Francis  turbines  connected  to  direct- 
drive  synchronous  generators,  each  with 
a  rated  capacity  of  1,600  kW,  a 
hydraulic  capacity  of  300  cfs,  and  a 
design  head  of  100  feet;  (7)  a  spare 
turbine  bay  for  future  expansion;  (8)  a 
3.7-mile-long,  23  kV  transmission  line; 
and  (9)  appurtenant  equipment. 

Belfort  Development 

The  Belfort  Development  includes:  (1) 
A  206-foot-long  by  19-foot-high  concrete 
gravity  dam  consisting  of  a  161-foot- 
long  by  17-foot-high  concrete  ogee 
spillway  equipped  with  2-foot-high 
flashboards;  (2)  an  impoundment 
which,  at  the  normal  maximum  surface 
elevation  of  966  feet  (USGS),  has  a 
surface  area  of  50  acres,  a  gross  storage 
capacity  of  120  ac-ft,  and  a  usable 
capacity  of  47  ac-ft;  (3)  a  120- foot-long 
forebay;  (4)  a  62-foot-wide  concrete 


intake  structure  containing  one  12-foot- 
wide  by  17-foot-high  trashrack,  one  12- 
foot-wide  by  23-foot-high  trashrack,  and 
two  11-foot  by  11-foot  timber  slide 
gates;  (5)  one  52-foot-long  by  7-foot- 
diameter  steel  penstock  and  one  52-foot- 
long  by  7.5-foot-diameter  steel  penstock; 
(6)  a  78-foot-wide  by  39-foot-lone 
concrete  masonry  powerhouse 
containing  three  horizontal  Francis 
turbines  connected  to  direct-drive 
synchronous  generators,  with  a  rated 
capacity  of  400  kW  (unit  1),  640  kW 
(unit  2).  and  1,000  kW  (unit  3).  with 
hydraulic  capacities  of  200  cfs  (units  1 
and  2)  and  310  cfs  (unit  3),  each  with 
a  design  head  of  48  feet;  (7)  a  400-foot- 
long  tailrace  channel;  (8)  an  existing 
3. 540- foot- long.  23  kV  transmission  line; 
and  (9)  appurtenant  equipment. 

TaylorviUe  Development 

The  TaylorviUe  Development 
includes:  (1)  A  1,003-foot-long  by  23- 
foot-high  concrete  gravity  dam;  (2)  an 
impoundment  which,  at  the  normal 
maximum  surface  elevation  of  1.076.6 
feet  (USGS),  has  a  surface  area  of  170 
acres,  a  gross  storage  capacity  of  1,091 
ac-ft,  and  a  usable  capacity  of  685  ac-ft; 
(3)  a  33-foot-wide  concrete  intake 
structure  containing  a  25-foot-wide  by 
20-foot-high  trashrack  and  three  5.5- 
foot-wide  by  13-foot-high  timber  slide 
gates;  (4)  a  2.725-foot-long  by  9.5-foot- 
diameter  steel  penstock;  (5)  an  18-foot- 
diameter  surge  tank  located  about  40 
feet  upstream  of  the  powerhouser(6)  a 
93-foot-wide  by  62.5-foot-long  concrete/ 
masonry  powerhouse  containing  four 
horizontal  Francis  turbines  connected  to 
direct-drive  synchronous  generators, 
with  rated  capacities  of  1,100  kW  (units 
1  and  2),  1,372  kW  (unit  3).  and  1.200 
kW  (unit  4).  each  with  a  hydraulic 
capacity  of  180  cfs.  and  a  design  head 
of  96.6  feet;  (7)  a  400-foot-long.  23  kV 
transmission  line;  and  (8)  appurtenant 
equipment. 

Elmer  Development 

The  Elmer  Development  includes:  (1) 
A  238-foot-long  by  23-foot-high  concrete 
gravity  spillway;  (2)  a  25-foot-wide 
sluice  gate  with  needle  beams;  (3)  an 
impoundment  which,  at  the  normal 
maximum  surface  elevation  of  1,108  feet 
(USGS),  has  a  surface  area  of  34  acres, 
a  gross  storage  capacity  of  345  ac-ft.  and 
a  usable  capacity  of  207  ac-ft;  (4)  a 
forebay;  (5)  a  39-foot-wride  concrete 
intake  structure  containing  two  16.5- 
foot-wide  by  21.5-foot-high  trashracks 
and  four  6-foot -wide  by  11-foot-high 
timber  slide  gates;  (6)  a  78-foot-wide  by 
34-foot-long  concrete/masonry 
powerhouse  containing  two  vertical 
Francis  turbine  connected  to  direct- 
drive  synchronous  generators,  each  with 


a  rated  capacity  of  750  kW.  a  hydraulic 
capacity  of  290  cfs.  and  a  design  head 
of  37  feet;  (7)  a  2.270-foot-long,  23  kV 
transmission  line;  and  (8)  appurtenant 
equipment 

Effley  Developmentt 

The  Eniey  Development  includes:  (1) 
A  1,647-foot-long  by  30-foot-high 
concrete  gravity  dam  containing  a  430- 
foot-long  by  30-foot-high  concrete  ogee 
spillway;  (2)  a  gated  29-foot-long  log 
chute;  (3)  an  impoundment  which,  at 
the  normal  maximum  surface  elevation 
of  1,163  feet  (USGS).  has  a  surface  area 
of  340  acres,  a  gross  storage  capacity  of 
3,140  ac-ft.  and  a  usable  capacity  of 
1.720  ac-ft;  (4)  a  100-foot-long  forebay; 

(5)  a  38.5-foot-wide  intake  structure 
containing  a  22-foot-wide  by  22-foot- 
high  traslU-ack  and  three  6-foot-wide  by 
8-foot-high  timber  slide  gates;  (6)  a 
concrete  intake  structure  containing  a 
20-fool-wide  by  27-foot-high  trashrack 
and  an  11-foot  by  11-foot  slide  gate;  (7) 
three  87-foot-long  by  5-foot-diameter 
steel  penstocks,  one  148-foot-long  by  8- 
foot-diameter  steel  penstock;  (8)  two 
concrete/masonry  powerhouses,  one  58- 
feet-wide  by  53-foot-long  containing 
three  horizontal  Francis  turbines  and 
the  other  42.5-feet-wide  by  44-feet-long 
containing  a  single  vertical  Francis 
turbine  connected  to  a  direct-drive 
synchronous  generator  rated  at  1 .600 
kW.  with  a  hydraulic  ca()acity  of  450  cfs 
and  a  design  head  of  52.6  feet;  (9)  a  2.3- 
mile-long.  23  kV  transmission  line;  and 
(10)  appurtenant  equipment. 

Soft  Maple  Development 

The  Soft  Maple  Development 
includes:  (1)  Five  earth  embankment 
dams;  (2)  a  910-foot-Iong  by  115-foot- 
high  earth  embankment  diversion  dam; 
(3)  a  720-foot-long  by  100-foot-high 
earth  embankment  terminal  dam;  (4)  an 
impoundment  which,  at  the  normal 
maximum  surface  elevation  of  1.289.9 
feet  (USGS),  has  a  surface  area  of  400 
acres,  a  gross  storage  capacity  of  2,678 
ac-ft,  and  a  usable  capacity  of  1,528  ac- 
ft;  (5)  a  144-foot-long  concrete  ogee 
spillway  with  1.5-foot-high  flashboards; 

(6)  two  10- foot-wide  aliuninum  sluice 
gates:  (7)  a  600-foot-long  forebay:  (8)  an 
81.5-foot-wide  concrete  intake  structure 
containing  three  26-foot-wide  by  33.5- 
foot-high  trashracks;  (9)  two  530-foot- 
long  by  11. 5-foot-diameter  steel 
penstocks;  (10)  intake  facilities  for  an 
additional  penstock;  (11)  an  82-foot- 
wide  by  50-foot-long  concrete/masonry 
powerhouse  containing  two  identical 
vertical  Francis  turbines  connected  to 
direct-drive  synchronous  generators, 
each  with  a  rated  capacity  of  7,500  kW. 
a  hydraulic  capacity  of  860  cfs,  and  a 
design  head  at  121.5  feet:  (12)  a  20-foot- 


long,  115  kV  transmission  line;  and  (13) 
appurtenant  equipment. 

Eagle  Development 

The  Eagle  IDevelopment  includes:  (1) 
A  365-foot-long  by  21-foot-high  concrete 
gravity  dam  containing  a  185-foot-long 
ogee  spillway  topped  with  1-foot 
flashboards  and  an  85-foot-long,  non- 
overflow  concrete  abutment;  (2)  an 
impoundment  which,  at  the  normal 
maximum  surface  elevation  of  1 ,426.2 
feet  (USGS),  has  a  surface  area  of  138 
acres,  a  gross  storage  capacity  of  668  ac- 
ft.  and  a  usable  capacity  of  545  ac-ft;  (3) 
a  20-foot-wide  gated  log  sluice;  (4)  a  50- 
foot-long  headgate  with  four  9.5-foot- 
wide  stop  log  slots  and  four  9.5-foot  by 
9.5-foot  trashracks;  (5)  an  18-foot-wide 
by  16-foot-deep  by  540-foot-long  forebay 
canal;  (6)  a  concrete  intake  structure 
containing  three  10-foot-wide  by  7-foot- 
high  timber  slide  gates;  (7)  a  2,725-foot- 
long  by  9-foot-diameter  steel  penstock: 
(8)  a  63-foot-wide  by  87-foot-long 
concrete  masonry  powerhouse 
containing  four  horizontal  Francis 
turbines  connected  to  direct-drive 
synchronous  generators,  with  rated 
capacities  of  1,350  kW  (units  1  through 
3)  and  2,000  kW  (unit  4).  hydraulic 
capacities  of  150  cfs  (units  1  through  3) 
and  200  cfs  (unit  4).  and  design  heads 
of  135  feet  (units  1  through  3)  and  125 
feet  (unit  4);  (9)  a  5-foot-wide  aluminum 
slide  gate  that  currently  supplies 
minimum  flow  to  the  bypass;  (10)  a  160- 
foot-long.  115  KV  transmission  line;  and 
(11)  appurtenant  equipment. 

Moshier  Development 

The  Moshier  Development  includes: 
(1)  A  920-foot-long  by  93-foot-long  earth 
embankment  dam  consisting  of  a  200- 
foot-long  concrete  spillway  topped  with 
2-foot-high  flashboards;  (2)  an 
impoundment  which,  at  the  normal 
maximum  surface  elevation  of  1,641  feet 
(USGS).  has  a  surface  area  of  340  acres, 
a  gross  storage  capacity  of  7.339.acre- 
feet  (ac-ft).  and  a  usable  capacity  of 
2,876  ac-ft;  (3)  a  28-foot-wide  by  51-foot- 
high  concrete  intake  structure 
containing  two  11-foot-wide  by  51.5- 
foot-high  trashracks  and  two  10-foot- 
wide  by  12-foot-high  steel  slids  gates; 
(4)  a  3,740-foot-long  by  10-foot-diameter 
steel  penstock  connected  to  a  5. 620- foot- 
long  by  10-foot-diameter  fiberglass 
reinforced  plastic  penstock  for  a  total 
penstock  length  of  9,360  feet;  (5)  an 
excavated  tailrace  channel;  (6)  a  30-foot- 
diameter  steel  surge  tank;  (7)  a 
bifurcation  downstream  of  the  penstock 
into  two  70-foot-long  by  7-foot-diameter 
steel  surge  tank;  (7)  a  bifurcation 
downstream  of  the  penstock  into  two 
70-foot-long  by  7-foot-diameter  steel 
penstocks;  (8)  a  34-foot-wide  by  70-foot- 


long  concrete/masonry  powerhouse 
containing  two  vertical  Francis  turbines 
connected  to  direct-drive  synchronous 
generators,  each  with  a  rated  capacity  of 
4.000  kW,  a  hydraulic  capacity  of  330 
cfs.  and  a  design  head  of  196  feet;  (9)  an 
11-mile-long.  115  kilovolt  (kV) 
transmission  line;  and  (10)  appurtenant 
equipment. 

On  May  30. 1995.  the  applicant  filed 
a  settlement  offer  executed  by  parties  to 
this  proceeding. 

m.  Purpose  of  Project:  Project  pnjwer 
would  be  utilized  by  the  applicant  for 
sale  to  its  customers. 

n.  This  notice  also  consists  of  the 
following  standard  paragraph:  A4. 

o.  Available  Location  of  Application: 
A  copy  of  the  application,  as  amended 
and  supplemented,  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
941  North  Capitol  Street,  NE.,  Room 
3104.  Washington,  DC  20426,  or  by 
calling  (202)  208-1371.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  Niagara  Mohawk  Power 
Corporation,  300  Erie  Boulevard  West, 
Syracuse.  NY  13202  or  by  calling  (315) 
474-1511. 

A4.  Development  Application — 
Public  notice  of  the  filing  of  the  initial 
development  application,  which  has 
already  been  given,  established  the  due 
date  for  filing  competing  applications  or 
^  notices  of  intent.  Under  the 
Commission's  regulations,  any 
competing  development  application 
must  be  filed  in  response  to  and  in 
compliance  with  the  public  notice  of  the 
initial  development  application.  In 
relicensing  cases,  competing 
applicaitons  shall  be  filed  with  the 
Commission  at  least  24  months  before 
the  expiration  of  the  term  of  the  existing 
license.  No  competing  applications  or 
notices  of  intent  may  be  filed  in 
response  to  this  notice. 
Lois  D.  Cashell. 
Secretory. 

IFR  Doc.  95-14969  Filed  6-19-95;  8:45  ami 
BHJJNO  CODE  tm-«\-m 

(Docket  No.  CP9S-624-000,  et  at.] 

Williams  Natural  Gas  Company,  et  aL; 
Natural  Gas  Certificate  Filings 

June  13, 1995. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Williams  Natural  Gas  Company 

(Docket  No.  CP95-524-O001 

Take  notice  that  on  May  25, 1995, 
Williams  Natural  Gas  Company  (WNG). 
P.O.  Box  3288,  Tulsa,  Oklahoma  74101. 
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filed  in  Docket  No.  CP95-524-000  a 
request  pursuant  to  §§157.205, 157.208. 
157.212.  and  157.216,  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to  (1) 
abandon  about  6  miles  of  the  Sweet 
Springs  3-inch  pipeline  and  to  construct 
about  6  miles  of  replacement  3-inch 
pipeline,  (2)  to  relocate  11  domestic 
customers  and  the  Missouri  Gas  Energy 
(MGE)  Emma  and  Sweet  Springs  town 
borders  to  the  new  3-inch  pipeline  and 
(3)  to  uprate  to  mainline  pressure  the 
new  3-inch  pipeline  and  an  adjacent  2- 
inch  lateral  pipeline,  located  in 
Lafayette  and  Saline  Counties,  Missouri, 
under  WNG's  blanket  certificate  issued 
in  Docket  No.  CP82^  79-000  pursuant 
to  section  7  of  the  Natural  Gas  Act,  all 
as  more  fully  set  forth  in  the  request  that 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

WNG  states  that  the  construction  cost 
is  estimated  to  be  $646,290,  the  reclaim 
cost  $26,000,  and  the  salvage  value 
$4,050. 

Comment  date:  July  28,  1995,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

2.  Williston  Basin  Interstate  Pipeline 
Company 

(Docket  No.  CP95-537-000I 

Take  notice  that  on  June  1, 1995, 
Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin).  Suite  300. 
200  North  Third  Street.  Bismarck.  North 
Dakota  58501,  filed  in  Docket  No.  CP95- 
537-000  a  request  pursuant  to  Sections 
157.205  and  157.211  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205, 
157.211)  for  authorization  to  continue 
the  present  operation  of  a  previously 
installed  tap  in  South  Dakota  under 
Williston  Basin's  blanket  certificate 
issued  in  Docket  No.  CP83-1-000 
pursuant  to  Section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  that  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Williston  Basin's  installed  tap  is 
located  in  SW'A  Section  21,  Township 
2N,  Range  8E,  Pennington  County, 
South  Dakota.  Montana-Dakota  Utilities 
Co.  (Montana-Dakota),  a  local 
distribution  company,  has  requested 
that  it  be  able  to  commence 
transportation  deliveries  through  this 
tap  to  J&J  Asphalt  via  transportation 
deliveries  from  a  third  party  on 
Willistsn  Basin's  system,  making  it 
necessary  for  Williston  Basin  to 
separately  state  this  delivery  point  on  its 
master  delivery  point  list.  This  customer 
and  six  additional  residential  type 
customers  are  currently  purchasing  gas 
from  Montana-Dakota  via  this  tap. 


The  continued  operation  of  this  tap, 
according  to  Williston  Basin,  will  have 
no  significant  effect  on  its  peak  day  or 
annual  requirements  and  will  not  be  a 
detriment  or  disadvantage  to  any  of  its 
customers.  No  facilities  are  to  be 
constructed  pursuant  to  this 
application. 

Comment  date:  July  28, 1995.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

3.  Carnegie  Interstate  Pipeline 
Company 

(Docket  No.  CP95-554-0001 

Take  notice  that  on  June  9. 1995. 
Carnegie  Interstate  Pipeline  Company 
(CIPCO).  800  Regis  Avenue,  Pittsburgh. 
PA  15236,  filed  in  Docket  No.  CP95- 
554-000  a  request  pursuant  to 
§§  157.205  and  157.211  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205  and 
157.211)  for  authorization  to  add  a  new 
delivery  point  for  an  interruptible 
transportation  service  that  CIPCO  will 
provide  for  The  Peoples  Natural  Gas 
Company,  an  end  user,  under  the 
blanket  certificate  issued  in  Docket  No. 
CP88-248-000,  pursuant  to  Section  7(c) 
of  the  Natural  Gas  Act,  all  as  more  fully 
set  forth  in  the  request  which  is  on  file 
with  the  Commission  and  open  to 
public  inspection. 

CIPCO  proposes  to  construct  and 
operate  a  3-inch  transportation  service 
tap  to  be  attached  to  its  Ml  7  pipeline 
located  in  Washington  County, 
Pennsylvania  to  provide  interruptible 
volumes  of  gas  to  Peoples  under 
CEPCO's  Rate  Schedule  ITS.  CIPCO 
indicates  that  the  new  facility  would 
permit  CIPCO  to  provide  up  to  a 
maximum  annual  delivery  of  150,000 
Mcf. 

CIPCO  advises  that  the  total  volumes 
to  be  delivered  to  Peoples  after  the 
request  would  not  exceed  Peoples' 
certificated  entitlements.  Also,  CIPCO 
indicates  that  the  proposed  activity  is 
not  prohibited  by  its  existing  tariff  and 
that  it  has  sufficient  capacity  to 
accommodate  the  changes  proposed 
herein  without  detriment  or 
disadvantage  to  its  other  customers. 

Comment  date:  July  28, 1995,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Standard  Paragraph 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  issuance 
of  the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 


protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  pro(>osed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Caskell, 
Secretary. 
IFR  Doc.  95-14963  Filed  6-19-95;  8:45  am] 

HUJNG  COOC  •717-01-r 

[Docket  No.  RP92-237-020] 

Alabama-Tennessee  Natural  Gas 
Company;  Notice  of  Filing  of  Revised 
Refund  Report 

June  14. 1995. 

Take  notice  that  on  June  2,  1995, 
Alabama-Tennessee  Natural  Gas 
Company  (Alabama-Tennessee)  filed  a 
revised  report  of  refunds  related  to 
excess  retainage  which  it  made  pursuant 
to  the  Settlement  in  Docket  No.  RP92- 
237.  The  report  supersedes  the  report 
filed  on  April  4,  1995,  in  compliance 
with  ordering  paragraph  (F)  of  the 
Commission's  order  issued  on  March 
20, 1995. 

Alabama-Tennessee's  filing  includes  a 
letter  agreement  dated  May  12,  1995 
between  it  and  the  Tennessee  Valley 
Municipal  Gas  Association  which 
resolves  Post-636  retainage  refund 
issues  in  this  case.  As  a  result  of  that 
agreement,  Alabama-Tennessee  issued 

(1)  a  credit  memo  to  each  current 
customer  on  its  system  to  be  applied  to 
that  customer's  April,  1995  invoice  or 

(2)  the  refund  by  check  for  those 
customers  which  did  not  have  an  April, 
1995  invoice.  Alabama-Tennessee 
further  states  that  interest  was  included 
through  March  31, 1995. 

Alabama-Tennessee  states  that  copies 
of  its  filing  were  served  upon  the 
Company's  jurisdictional  customers  and 
interested  public  bodies  as  well  as  all 
the  parties  shown  on  the  Commission's 
official  service  list  established  in  this 
proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE., 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.211).  All  such  protests  should  be 
filed  on  or  before  June  21, 1995.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make 


protestants  parties  to  the  proceeding. 

Copies  of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

insp>ection. 

Lois  D.  Cashell, 

Secretary. 

(PR  Doc.  95-14966  Filed  6-19-95;  8:45  am) 

BILUNO  COOE  <717-0t-M 


[Project  No.  2731  Vermont] 

Central  Vermont  Public  Service 
Corporation;  Notice  of  Intent  To  File  an 
Application  for  a  New  License 

June  14, 1995. 

Take  notice  that  the  Central  Vermont 
Public  Service  Corporation,  the  existing 
licensee  for  the  Weybridge 
Hydroelectric  Project  No.  2731,  filed  a 
timely  notice  of  intent  to  file  an 
application  for  a  new  license,  pursuant 
to  18  CFR  16.6  of  the  Commission's 
Regulations.  The  original  license  for 
Project  No.  2731  was  issued  effective 
January  1, 1951,  and  expires  May  31, 
2000. 

The  project  is  located  on  the  Otter 
Creek  in  Addison  County,  Vermont.  The 
principal  works  of  the  Weybridge 
Project  include  a  30-foot-high  concrete 
gravity  dam  with  the  west  section 
having  a  150-foot-long  spillway  as  well 
as  a  Taintor  gate  and  flashboards  and 
the  east  section  a  110-foot-long 
spillway;  a  reservoir  with  an  area  of 
about  60  acres  at  174.3  feet  m.s.l.;  a 
wasteway  and  a  powerhouse  intake 
structure;  a  concrete  powerhouse 
containing  a  3,000-Kw  generator; 
generator  leads,  step-up  transformer, 
transmission  line  and  substation;  and 
appurtenant  facilities. 

Pursuant  to  18  CFR  16.7,  the  licensee 
is  required  henceforth  to  make  available 
certain  information  to  the  public.  This 
information  is  available  from  the 
licensee  at  77  Grove  Street,  Ruthland, 
Vermont  05701. 

Pursuant  to  18  CFR  16.8,  16.9  and 
16.10,  each  application  for  a  new 
license  and  any  competing  license 
applications  must  be  filed  with  the 
Commission  at  least  24  months  prior  to 
the  expiration  of  the  existing  license. 
All  applications  for  license  for  this 
project  must  be  filed  by  May  31, 1998. 
Lob  D.  Casheil, 
Secretary. 
(FR  Doc.  95-14968  Filed  6-19-95:  8:45  ami 

BILLING  COOE  S717-01-M 


[Docket  No.  CP95-109-000] 

CNG  Transmission  Corporation; 
Technical  Conference 

June  14,  1995. 

Take  notice  that  on  June  29, 1995,  at 
10:00  am,  the  Commission  Staff  will 
convene  a  technical  conference  in  the 
above  captioned  docket  to  discuss  non- 
environmental  issues  raised  by  the 
interveners  and  protestors  and 
engineering  questions  raised  by  the 
Commission  Staff  related  to  the 
proposal  of  CNG  Transmission 
Corporation  to  construct  and  operate 
approximately  4.73  miles  of  pipeline 
loop  known  as  the  TL-470,  Ext.  5 
Project  to  be  built  in  the  Albany  area  of 
Schenectady  County,  New  York. 

The  conference  will  be  held  at  the 
offices  of  the  Federal  Energy  Regulatory 
Commission,  810  1st  Street  NE, 
Washington,  DC  20426.  All  interested 
parties  are  invited  to  attend.  However, 
attendance  at  the  conference  will  not 
confer  party  status. 

For  further  information,  contact 
George  D.  Dombusch  (202)  208-0881, 
O^ice  of  Pipeline  Regulation,  Room 
7102C;  or  Theresa  H.  Cooney  (202)  208- 
0418,  Office  of  General  Counsel,  Room 
4300,  825  North  Capitol  Street  NE, 
Washington,  DC  20426. 
Lois  0.  Casheil, 
Secretary. 
(FR  Doc.  95-14975  Filed  6-19-95:  8:45  am) 

BILUNG  CODE  6717-01-M 


[Project  No.  420  Alaska] 

City  of  Ketchikan,  AK;  Notice  of  Intent 
To  File  an  Application  for  a  New 
License 

June  14. 1995. 

Take  notice  that  the  City  of  Ketchikan, 
Alaska,  dba  Ketchikan  Public  Utilities, 
the  existing  licensee  for  the  Ketchikan 
Lakes  Hydroelectric  Project  No.  420, 
filed  a  timely  notice  of  intent  to  file  an 
application  for  a  new  license,  pursuant 
to  18  CFR  16.6  of  the  Commission's 
Regulations.  The  original  license  for 
Project  No.  420  was  issued  effective 
June  1, 1982,  and  expires  June  30,  2000. 

The  project  is  located  on  the 
Ketchikan  Creek  within  Tongass 
National  Forest  on  Revillagigedo  Island, 
Alaska.  The  principal  works  of  the 
Ketchikan  Project  include  two  rock- 
filled  dams,  one  1,163  feet  long  and  30 
feet  high  and  the  other  385  feet  long  and 
22  feet  high,  also  a  concrete  diversion 
dam.  30  feet  long  and  12  feet  high;  two 
290-acre  storage  reservoirs;  various 
connecting  tunnels,  pipelines  and 
penstocks;  a  powerhouse  with  an 
installed  generating  capacity  of  4.200 


Kw;  generator  leads,  generator  bus,  a 
substation  and  switchyard;  and 
appurtenant  facilities. 

Pursuant  to  18  CFR  16.7,  the  licensee 
is  required  henceforth  to  make  available 
certain  information  to  the  public.  This 
information  is  available  from  the 
licensee  at  2930  Tongass  Avenue, 
Ketchikan,  Alaska  99901. 

Piu^uant  to  18  CFR  16.8, 16.9  and 
16.10,  each  application  for  a  new 
license  and  any  competing  license 
applications  must  be  filed  with  the 
Commission  at  least  24  months  prior  to 
the  expiration  of  the  existing  license. 
All  applications  for  license  for  this 
project  must  be  filed  by  June  30, 1998. 
Lois  D.  Casheil, 
Secretory. 
(FR  Doc.  95-14971  Filed  6-19-95;  8:45  am] 

BILLING  CODE  e717-01-M 


[RP94-367-000] 

National  Fuel  Gas  Supply  Corporation; 
Notice  of  Informal  Settiement 
Conference 

June  14. 1995. 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
in  these  proceedings  on  June  22,  1995 
at  10:00  a.m.  at  the  offices  of  the  Federal 
Energy  Regulatory  Commission,  810 
First  Street  NE.,  Washington.  DC  20426. 
for  the  purpose  of  exploring  the  possible 
settlement  of  the  issues  in  this 
proceeding. 

Any  party,  as  defined  by  18  CFR 
385.102(c),  or  any  participant  as  defined 
by  18  CFR  385.l62(b).  is  invited  to 
attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervener  status  pursuant  to  the 
Commission's  regulations  (18  CFR 
385.214). 

For  additional  information,  contact 
Marc  G.  Denkinger  (202)  208-2215  or 
Arnold  H.  Meltz  (202)  208-2161. 
Lois  D.  Casheil, 
Secretary. 
(FR  Doc.  95-14965  Filed  6-19-95:  8:45  am] 

BILLING  COOE  6717-01-M 


[RP95-31-000] 

National  Fuel  Gas  Supply  Corporation; 
Notice  of  Informal  Settiement 
Conference 

June  14. 1995. 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
in  these  proceedings  on  June  27,  1995 
at  10:00  a.m.  at  the  offices  of  the  Federal 
Energy  Regulatory  Commission,  810 
First  Street  NE.,  Washington,  DC  20426, 
for  the  purpose  of  exploring  the  possible 
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settlement  of  the  issues  in  this 
proceeding.  ^^ 

Any  party,  as  defined  by  18  CTR 
385.102(c),  or  any  participant  as  defined 
by  18  CFR  385.102(b),  is  invited  to 
attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervenor  status  pursuant  to  the 
Commission's  Regulations  (18  CFR 
385.214). 

For  additional  information,  contact 
Marc  G.  Denkinger  (202)  208-2215  or 
Arnold  H.  Meltz  (202)  208-2161. 
Lois  D.  Cashell, 
Secretary. 

[FR  Doc.  95-14964  Filed  6-19-95;  8:45  am) 
MLLMQ  COOC  CTIT-OI-M 


[ProjMt  No.  6901-020] 

City  Of  New  Martinsville,  WV;  Notice  of 
Extension  of  Comment  Due  Date 

June  14, 1995. 

On  May  5, 1995,  the  Commission 
issued  a  Notice  of  Application  for 
Amendment  of  License,  for  the  New 
Cumberland  Hydroelectric  Project, 
FERC  Project  No.  6901-026,  on  the  Ohio 
River.  The  notice  was  published  in  the 
Weirton  Daily  Times  and  in  the 
Steubenville  Herald  Star  on  May  3, 
1995,  and  provided  the  public  with  the 
opportunity  to  comment  on  the 
proposed  amendment.  The  notice 
required  that  comments  be  filed  with 
the  Commission  no  later  than  June  2, 
1995. 

On  May  23, 1995,  Mr.  V.  James 
Dunlevy  of  Pike  Island  Hydro 
Associates  requested  an  extension  of  the 
comment  period.  Upon  consideration, 
and  extension  of  time  for  filing 
comments  is  granted  &om  June  2, 1995 
to  July  10, 1995. 
Lois  D.  Cashell, 
Secretary. 
(FR  Doc.  95-14967  Filed  6-l»-95,  8:45  ami 

aiLUNO  CODE  f717-01-M 


[DoclcetNo.  ER95-1 124-000] 
Pacific  Gas  &  Eiectolc  Co.;  Filing 

June  14, 1995. 

Take  notice  that  on  May  31, 1995, 
Pacific  Gas  and  Electric  Company 
(PG&E)  tendered  for  filing  the  Utility- 
2000  Energy  Corp.— PG&E  Power 
Enabling  Agreement  between  Utility- 
2000  Energy  Corp.  (Utility-2000)  and 
PG&E.  The  Enabling  Agreement 
document  terms  and  conditions  for  the 
purchase,  sale  or  exchange  economy 
energy  and  surplus  capacity  which  the 
Parties  agree  to  make  available  to  one 
another  at  defined  control  area  border 
interconnection  points. 


Copies  of  this  filing  have  been  served 
upon  Utility-2000  and  the  California 
Public  Utilities  Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
June  28, 1995.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 
IFR  Doc.  95-14973  Filed  6-19-95;  8:45  am) 

aiLUNQ  COOC  e717-01-M 


Poclcat  No.  ER95-1 145-000] 

Portland  General  Electric  Company; 
Filing 

)une  12. 1995. 

Take  notice  that  on  June  1, 1995, 
Portland  General  Electric  Company 
(PGE),  tendered  for  filing  a  Certificate  of 
Concurrence  to  Puget  Power  &  Light 
Company's  filing  under  the  above- 
referenced  docket  number,  relating  to 
the  1995-96  Operating  Procedures  to  the 
Pacific  Northwest  Coordination 
Agreement  dated  September  15, 1964. 
Copies  of  this  filing  have  been  served 
upon  each  party  to  the  Pacific 
Northwest  Coordination  Agreement. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
June  26,  1995.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 

inspection. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  95-14972  Filed  6-19-95;  8:45  ami 

BNJJNO  COOC  srir-oi-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-5223-0] 

Agency  Information  Collection 
Activities  Under  0MB  Review 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden;  where  appropriate,  it 
includes  the  actual  data  collection  and 
its  expected  cost  and  burden;  where 
appropriate,  it  includes  the  actual  data 
collection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  before  July  20,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sandy  Farmer  at  EPA,  (202)  260-2740, 
(please  refer  to  ICR  #1367.04). 

SUPPt.EMENTARY  INFORMATION: 

Office  of  Air  aad  Radiation 

Title:  Gasoline  Volatility  Enforcement 
(EPA  ICR  #1367.04;  OMB  #2060-0178). 
"This  ICR  requests  renewal  of  the 
existing  clearance. 

Abstract:  The  Environmental 
Protection  Agency's  gasoline  volatility 
regulations  provide  for  a  one  pound  per 
square  inch  allowance  above  the 
otherwise  applicable  standard  for 
ethanol  blends.  This  information 
collection  request  seeks  approval  for  the 
requirement  that  facilities  handling 
ethanol  blends  label  invoices  with  the 
ethanol  content;  the  required  label 
identifies  gasoline  products  that  contain 
ethanol  and  thereby  qualify  for  the 
allowance.  Changes  in  the  regulations 
since  the  previous  ICR  stated  that  it  was 
probably  overestimating  costs.  Now  that 
the  rule  has  been  in  effect  for  several 
years,  there  is  only  the  simple  clerical 
act  (generally  automatically  computer 
generated)  of  stating  on  CBP  records  that 
the  gasoline  contains  10%  ethanol.  The 
previous  ICR  removed  over  half  of  the 
respondents  since  ethanol  is  rarely 


blended  to  gasoline  at  the  refinery  level 
except  for  local  use  in  areas  where 
ethanol  blends  are  common.  The 
labelling  requirement  now  provides 
purchasers  of  ethanol  blends  with  the 
information  necessary  to  manage  their 
own  compliance  with  the  volatility 
regulations  and  to  defend  themselves 
from  Agency  actions  on  violations 
which  they  did  not  cause. 

Burden  Statement:  The  public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  average  .3 
hours  per  response,  (assuming  that  half 
of  the  respondents  will  have  no  burden 
because  of  the  use  of  automated 
equipment),  including  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
labelling  the  invoices. 
Respondents:  Entities  that  produce  or 

handle  ethanol  blends. 
Estimated  Number  of  Respondents: 

8.792 
Estimated  Total  Annual  Burden  on 

Respondents:  1,319 
Frequency  of  Collection:  No  reporting 

requirement.  Inspections  as  needed. 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  this 
information  collection,  including 
suggestions  for  reducing  burden,  to: 
Sandy  Fanner,  ICR  Number  1367.04, 

U.S.  Environmental  Protection 

Agency,  Regulatory  Information 

Division  (2136),  401  M  Street  SW., 

Washington,  D.C.  20460 
and 
Chris  Wolz,  OMB  #2060-0178,  Office  of 

Management  and  Budget,  Office  of 

Information  and  Regulatory  Affairs, 

725  17th  Street  NW.,  Washington. 

D.C.  20530. 

Dated:  June  13. 1995. 
Joseph  Retzer, 

Director,  Regulatory  Information  Division. 
IFR  Doc.  95-15014  Filed  6-19-95;  8:45  am) 
BiLUNO  cooE  eato-ao-M 


(FRL-6224-d] 

Agency  Information  Collection 
Activities  Under  OMB  Review 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

summary:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  OfBce  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 


information  collection  and  its  expected 

cost  and  burden. 

DATE:  Comments  must  be  submitted  on 

or  before  July  20,  1995. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

further  information,  or  to  obtain  a  copy 

of  the  ICR  contact  Sandy  Farmer  at  EPA, 

(202)  260-2740,  please  refer  to  EPA  ICR 

#1754.01. 

SUPPLEMENTARY  INFORMATION: 

Office  of  Research  and  Development 

Title:  Opinion  Survey  of  New  York 
State  Community  Leaders  and  Residents 
Related  to  Environmental  Quality  In  and 
Around  Lake  Ontario  (EPA  ICR  No. 
1754.01). 

Abstract:  The  purpose  of  this  survey 
to  gather  opinions  from  New  York 
residents  and  leaders  to  identify 
motivations,  intentions,  behaviors,  and 
barriers  to  stewardship  of  Lake  Ontario. 
The  Federal  Water  Pollution  Control  Act 
of  1972,  as  amended  in  1987,  sets  forth 
the  Great  Lakes  Water  Quality 
Agreement,  an  agreement  that  requires 
the  development  of  ecosystem 
objectives  and  action  plans  to  improve 
water  quality  in  the  Great  Lakes.  In 
1989,  a  binational  (Canada/US) 
workgroup  was  established  with  the 
task  of  developing  ecosystem  objectives 
and  indicators  for  Lake  Ontario.  The 
workgroup  determined  that  a  survey 
was  needed  to  assess  the  motivations, 
behaviors  and  attitudes  of  residents 
along  Lake  Ontario,  in  order  to  develop 
meaningful  plans  to  achieve  the 
ecosystems  objectives  set  forth  by  the 
1987  Agreement.  The  survey  has  already 
been  completed  on  the  Canadian  side  of 
the  Lake  Ontario  Basin. 

This  voluntary  survey  consists  of  a 
mail  questionnaire  distributed  to  a 
random  sampling  of  New  York  State 
residents  and  a  selected  sample  of  their 
leaders  along  the  Lake  Ontario  Basin. 
The  questionnaire  will  request 
respondents  to  answer  questions  that 
assess:  (1)  Stewardship  behavior,  (2) 
motivations  with  regard  to  ecosystem 
protection,  (3)  commitment  to 
environmentally  responsible  actions, 
and  (4)  barriers  to  behaviors  that  are 
supportive  of  ecosystem  objectives. 

■Tne  information  will  be  used  by 
government  and  private  sectors  to  better 
understand  the  extent  of  environmental 
stewardship  in  the  Great  Lakes  Basin, 
and  to  develop  plans  and  strategies  to 
better  accomplish  the  objectives  of 
environmental  stewardship. 

Burden  Statement:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  (0.5)  hours  per 
response  including  reviewing 
instructions,  searching  existing 
information  sources,  completing  and 


reviewing  the  collection  of  information, 
and  submitting  the  information  to  EPA. 
Respondents:  Residents  of  New  York 
State  and  New  York  State  leaders 
living  along  the  shores  of  Lake 
Ontario. 
Estimated  Number  of  Respondents:  500. 
Frequency  of  Collection:  One  time. 
Estimated  Number  of  Responses  per 

Respondent:  1. 
Estimated  Total  Annual  Burden  on 
Respondents:  250  hours. 
Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  burden, 
(please  refer  to  EPA  ICR  #1754.01): 
Sandy  Farmer,  EPA  #1754.01,  U.S. 
Environmental  Protection  Agency, 
Information  Policy  Branch  (2316),  401 
M  Street  SW.,  Washington,  DC  20460. 
and 
Timothy  Hunt,  Office  of  Management 
and  Budget,  Office  of  Information  and 
Regulatory  Affairs,  725  17th  Street 
NW.,  Washington,  DC  20503. 

Dated:  June  13, 1995. 
Joseph  Retzer, 

Director.  Regulatory  Information  Division. 
[FR  Doc.  95-15019  Filed  6-19-95;  8:45  am] 
BiuJNQ  cooE  eato  80  M 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Information  Collection  Sut)mitted  to 
OMB  for  Review 

AGENCY:  Federal  Deposit  Insurance 

Corporation. 

ACTION:  Notice  of  information  collection 

submitted  to  OMB  for  review  and 

approval  under  the  Paperwork 

Reduction  Act  of  1980. 

SUMMARY:  hi  accordance  with 
requirements  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C. 
Chapter  35),  the  FDIC  hereby  gives 
notice  that  it  has  submitted  to  the  OfBce 
of  Management  and  Budget  a  request  for 
OMB  review  of  the  information 
collection  system  described  below. 
Type  of  Review:  Extension  of  the 
expiration  date  of  a  currently 
approved  collection  without  any 
change  in  the  substance  or  method  of 
collection. 
Title:  Notice  of  Branch  Closure. 
Form  Number:  None. 
OMB  Number:  3064-0109. 
Expiration  Date  of  OMB  Clearance:  July 

31, 1995. 
Respondents:  Insured  state  non-member 

banks. 
Frequency  of  Response:  On  occasion. 
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Number  of  Respondents:  200. 
Number  of  Responses  Per  Respondent: 

1. 
Total  Annual  Responses:  200. 
Average  Number  of  Hours  Per  Response: 

3.5. 
Total  Annual  Burden  Hours:  700. 
OMB  Reviewer:  Mile  Sunderhauf,  (202) 
395-7340,  Office  of  Management  and 
Budget.  Paperwork  Reduction  Project 
3064-0109.  Washington.  DC  20503. 
FDIC  Contact:  Steven  F.  Hanft,  (202) 
898-3907.  Office  of  the  Executive 
Secretary.  Room  F-400.  Federal 
Deposit  Insurance  Corporation,  550 
17th  Street  NW..  Washington.  DC 
20429. 
Comments:  Comments  on  this  collection 
of  information  are  welcome  and 
should  be  submitted  before  August 
21,  1995. 
ADDRESSES:  A  copy  of  the  submission 
may  be  obtained  by  calling  or  writing 
the  FDIC  contact  listed  above. 
Comments  regarding  the  submission 
should  be  addressed  to  both  the  OMB 
reviewer  and  the  FDIC  contact  listed 
above. 

SUPPLEMENTARY  INFORMATION:  A  joint 
policy  statement  issued  by  the  Office  of 
the  Comptroller  of  the  Currency,  the 
Federal  Reserve  System,  the  Office  of 
Thrift  Supervision,  and  the  Federal 
Deposit  Insurance  Corporation,  requires 
insured  depository  institutions  to  adopt 
policies  for  closing  branches.  In 
addition,  institutions  must  submit 
notice  of  proposed  closings  to  their 
primary  Federal  regulator.  For  insured 
state  non-member  banks,  the  primary 
federal  regulator  is  the  FDIC. 

Dated:  June  15. 1995. 
Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldman. 
Acting  Executive  Secretary. 
|FR  Doc.  95-15044  Filed  6-19-95;  8:45  ami 

BILUNG  CODE  6714-01-M 


FEDERAL  MARITIME  COMMISSION 

Notice  of  Agreement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  of  the  Federal  Maritime 
Commission,  800  North  Capitol  Street 
NW..  9th  Floor.  Interested  parties  may 
submit  comments  on  each  agreement  to 
the  Secretary,  Federal  Maritime 
Commission,  Washington,  DC  20573, 
within  10  days  after  the  date  of  the 
Federal  Register  in  which  this  notice 
appears.  The  requirements  for 


comments  are  found  in  §  572.603  of 
Title  46  of  the  Code  of  Federal 
Regulations.  Interested  persons  should 
consult  this  section  before 
communicating  with  the  Commission 
regarding  a  pending  agreement. 

Agreement  No.:  203-011223-010. 

Title:  Transpacific  Stabilization 
Agreement. 

Parties: 

A.P.  MoUer-Maersk  Line 

American  President  Lines 

Evergreen  Marine  Corp.  (Taiwan)  Ltd. 

Hapag-Lloyd  Aktiengesellschaft 

Hyundai  Merchant  Marine  Co.,  Ltd. 

Mitsui  O.S.K.  Lines.  Ltd. 

Neptune  Orient  Lines.  Ltd. 

Nippon  Yusen  Kaisha 

Orient  Overseas  Container  Line.  Inc. 

Sea-Land  Service,  Inc. 

Yangming  Marine  Transport  Corp. 

Synopsis:  The  proposed  amendment 
adds  Nedlloyd  Lijnen  B.V.  ("Nedlloyd") 
as  a  party  to  the  Agreement;  however. 
Nedlloyd 's  participation  in  the  Capacity 
Management  Program  ("Program") 
under  the  Agreement  will  not 
commence  until  September  3. 1995.  the 
begiruiing  of  the  next  quarterly 
accounting  period  under  that  Program. 

Agreement  No.:  203-011503. 

Title:  Hapag-Lloyd  Aktiengesellschaft, 
Nippon  Yusen  Kaisha,  Neptune  Orient 
Lines.  Ltd.  and  P&O  Containers  Limited 
Far  East/U.S.  Pacific  and  Atlantic 
Coasts/North  Europe  Discussion 
Agreement. 

Parties: 

Hapag-Lloyd  Aktiengesellschaft 

Nippon  Yusen  Kaisha 

Neptune  Orient  Lines.  Ltd. 

P&O  Containers  Limited. 

Synopsis:  The  proposed  Agreement 
authorizes  the  parties  to  meet,  discuss, 
exchange  information  and  reach 
consensus  in  contemplation  of 
formulating  and  filing  a  unified 
rationalization  and  sailing  arrangement 
in  the  trade  between  ports  and  points  in 
the  Far  East.  U.S.  Pacific  (including 
Alaska)  and  Atlantic  Coasts  and  North 
Europe  ports  and  points.  Adherence  to 
any  agreement  reached  is  voluntary. 

Agreement  No.:  224-200087-008. 

Title:  Port  of  Oakland/Maersk  Pacific 
Ltd.  Terminal  Agreement. 

Parties: 

Port  of  Oakland 

Maersk  Pacific  Ltd.  ("Maersk") 

Synopsis:  The  proposed  amendment 
deletes  5.254  square  feet  of  office  space 
previously  occupied  by  the  U.S. 
Customs  Service  on  Maersk's  assigned 
premises  and  restates  the  monthly  rental 
taking  into  account  the  deletion  of  said 
office  space. 

Agreement  No.:  224-200133-003. 


Title: 

Port  Authority  of  New  York  &  New 
Jersey/Sea-Land  Service,  Inc. 
Terminal  Agreement 

Parties:  Port  Authority  of  New  York  & 
New  Jersey  Sea-Land  Service.  Inc. 
("Sea-Land") 

Synopsis:  The  proposed  amendment 
provides  for  a  10.6  acre  expansion  of 
Sea-Land's  Elizabeth.  New  Jersey 
Container  Terminal. 

Dated:  June  14, 1995. 

By  order  of  the  Federal  Maritime 
Commission. 
Joseph  C.  Polking. 
Secretary. 
|FR  Doc.  95-14951  Filed  6-19-95;  8:45  am] 

BILUNG  COOC  (TSO-OI-M 


FEDERAL  RESERVE  SYSTEM 

Marine  Midland  Bank,  Inc.;  Acquisition 
of  Company  Engaged  in  Permissible 
Nonbanking  Activities 

The  organization  listed  in  this  notice 
has  applied  under  §  225.23(a)(2)  or  (f) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (0)  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  wrriting  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 


conunenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  July  5. 1995. 

A.  Federal  Reserve  Bank  of  New 
York  (William  L.  Rutledge,  Senior  Vice 
President)  33  Liberty  Street.  New  York, 
New  York  10045: 

1.  Marine  Midland  Bank,  Inc.,  Buffalo, 
New  York;  HSBC  Holdings  BV. 
Amsterdam.  Nethelands,  and  HSBC 
Holdings  pic,  London.  United  Kingdom; 
to  acquire  United  Northern  Bancorp. 
Inc.,  Watertown.  New  York,  and  its 
subsidiary,  United  Northern  Federal 
Savings  Bank  (UNFSB),  Watertown, 
New  York,  pursuant  to  §  225.25  {b)(9)  of 
the  Board's  Regulation  Y.  Upon 
acquisition  UNFSB  will  be  merged  into 
Marine  Midland  Bank,  Buffalo.  New 
York. 

Board  of  Governors  of  the  Federal  Reserve 
System,  )une  14, 1995. 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  95-15001  Filed  6-19-95:  8:45  am) 

BILUNO  CODE  ttlO-OI-f 


Patricia  B.  Morgan,  et  al.;  Change  in 
Bank  Control  Notices;  Acquisitions  of 
Shares  of  Banks  or  Bank  Holding 
Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acc^uire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  July  5,  1995. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303: 

1 .  Patricia  B.  Morgan  and  Bartow 
Morgan,  Jr.,  Lawrenceville,  Georgia,  as 
trustee  and  advisor,  respectively,  of  a 
trust  to  be  formed  pursuant  to  the  terms 
of  the  will  of  Bartow  Morgan,  III;  to 
acquire  49.60  percent  of  the  voting 
shares  of  Brand  Banking  Company, 
Lawrenceville,  Georgia. 


B.  Federal  Reserve  Bank  of  Dallas 

(Genie  D.  Short,  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

1 .  Grover  Lynn  Shade  &■  Nelda  Sue 
Shade,  Muldoon,  Texas;  to  retain  9.78 
percent,  and  acquire  an  additional  .22 
percent,  for  a  total  of  10.00  percent,  of 
the  voting  shares  of  Lost  Pines 
Bancshares,  Inc.,  Smithville,  Texas,  and 
thereby  indirectly  acquire  Lost  Pines 
National  Bank,  Smithville,  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  June  14, 1995. 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
(FR  Doc.  95-15002  Filed  6-19-95;  8:45  ami 

BILUNO  COOC  CZIO-OI-F 


Pointe  Financial  Corporation;  Notice  of 
Application  to  Engage  de  novo  in 
Permissible  Nonbanking  Activities 

The  company  listed  in  this  notice  has 
filed  an  application  under  §  225.23(a)(1) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(1))  for  die  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  Hsted  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 


Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  July  5, 1995. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303: 

1.  Pointe  Financial  Corporation,  Boca 
Raton,  Florida;  to  engage  de  novo 
through  a  50  percent  owned  subsidiary, 
Parkside  Mortgage  Company,  Boca 
Raton,  Florida,  in  mortgage  brokerage 
related  activities,  pursuant  to  § 
225.25(b)(l)(iii)  of  the  Board's 
Regulation  Y.  Notificant's  interest  in 
Company  will  be  held  directly  by  its 
wholly-owned  subsidiary,  Pointe 
Investments  Services,  Inc.,  Boca  Raton, 
Florida.  The  proposed  activity  will  be 
conducted  throughout  the  State  of 
Florida. 

Board  of  Governors  of  the  Federal  Reserve 
System,  June  14, 1995. 
)tnm£er  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  95-15003  Filed  6-19-95;  8:45  am] 

BttJJNO  COOC  Ulfr-OI-F 


SutNjrban  Bancshares,  inc.;  Formation 
of.  Acquisition  by,  or  Merger  of  Bank 
Holding  Companies 

The  company  listed  in  this  notice  has 
applied  for  the  Board's  approval  under 
section  3  of  the  Bank  Holding  Company 
Act  (12  U.S.C.  1842)  and  §  225.14  of  the 
Board's  Regulation  Y  (12  CFR  225.14)  to 
t)ecome  a  bank  holding  company  or  to 
acquire  a  bank  or  bank  holding 
company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that 
application  or  to  the  offices  of  the  Board 
of  Governors.  Any  comment  on  an 
application  that  requests  a  hearing  must 
include  a  statement  of  why  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  sp>ecifically  any 
questions  of  fact  that  are  in  dispute  and 
summarizing  the  evidence  that  would 
be  presented  at  a  hearing. 

Comments  regarding  this  application 
must  be  received  not  later  than  July  14. 
1995. 

A.  Federal  Reserve  Bank  of 
Richmond  (Lloyd  W.  Bostian.  Jr..  Senior 
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Vice  President)  701  East  Byrd  Street, 
Richmond,  Virginia  23261: 

1.  Suburban  Bancshares,  Inc., 
Greenbelt,  Maryland;  to  acquire  24.33 
percent  of  the  voting  shares  of  Financial 
Institutions  Holding  Corporation, 
College  Park,  Maryland,  and  thereby 
indirectly  acquire  The  Bank  of  Bowie, 
Bowie,  Maryland. 

Board  of  Governors  of  the  Federal  Reserve 
System.  June  14. 1995. 
lennifier  |.  Johnson. 
Deputy  Secretary  of  the  Board. 
|FR  Doc.  95-15004  Filed  6-19-95;  8:45  am] 

MLUNG  COOC  ttlO-OI-F 


GENERAL  SERVICES 
ADMINISTRATION 

Public  Buildings  Service;  Phoenix 
Federal  Building— United  States 
Courthouse;  Notice  of  Availability; 
Final  Environmental  Impact  Statement 

Action:  Pursuant  to  the  Council  on 
Environmental  Quality  Regulations  (40 
Code  of  Federal  Regulations  1500-1508) 
implementing  procedural  provisions  of 
the  National  Environmental  Policy  Act 
(NEPA).  the  U.S.  General  Services 
Administration  (GSA)  hereby  gives 
notice  that  a  Final  EIS  for  the 
construction  of  a  new  FB-CT  within  the 
City  of  Phoenix,  Arizona  has  been 
prepared  and  filed  with  the  United 
States  Environmental  Protection  Agency 
(EPA).  The  proposed  project  would 
include  the  construction  of  a  new  FB- 
CT  with  appropriately  515,010  gross 
square  feet  (GSF)  of  building  space  and 
360  onsite  parking  spaces.  The  preferred 
site  encompasses  approximately  4.5 
acres  and  is  located  within  the  city's 
redevelopment  area  known  as  the 
Government  Mall.  The  site  is  bound  by 
Washington  Street  to  the  north,  4th 
Avenue  to  the  east,  Jefferson  Street  to 
the  south  and  6th  Avenue  to  the  west. 
Under  the  Proposed  Action,  5th  and  6th 
Avenues  would  be  closed  to  vehicular 
traffic. 

Alternatives:  In  addition  to  the 
Proposed  Action,  the  DEIS  examined 
three  alternatives  including:  (1) 
construction  of  the  FB-CT  on  the  same 
site  as  the  Proposed  Action  with  6th 
Avenue  remaining  open  to  vehicular 
traffic;  (2)  construction  of  the  FB-CT  on 
an  alternate  site  within  the  DBA;  and  (3) 
no  action  or  continued  use  of  the 
existing  FB-CT  and  lease  space. 

Public  Involvement:  The  Final  EIS, 
prepared  by  GSA  addressing  this  action, 
is  on  file  and  may  be  obtained  from:  Mr. 
Alan  R.  Campbell,  U.S.  General  Services 
Administration,  Portfolio  Management 
Division  (9PT),  525  Market  Street,  San 


Francisco,  CA  94105-2799,  Telephone: 
(415)  744-5252.  A  limited  number  of 
copies  of  the  Final  EIS  are  available  to 
fill  single  copy  requests.  Loan  copies  of 
the  Final  EIS  are  available  for  review  at 
the  city  of  Phoenix  Central  Library  and 
at  the  GSA  Field  Office,  230  North  1st 
Avenue,  Phoenix,  Arizona. 

GSA  encourages  all  interested  parties 
to  comment  on  the  document.  Written 
comments  on  dKe  Final  EIS  can  be 
submitted  until  July  14, 1995  to  the 
address  listed  above,  sent  via  facsimile 
to  (415)  744-8117,  or  mailed 
electronically  to 
"alan.campbell©gsa.gov"  (Internet). 

Dated:  June  9. 1995. 
Aid  K.  NakM, 

Acting  Regional  Administrator  (9A). 
[PR  Doc.  95-14955  Filed  6-19-95;  8:45  amj 

BILLMa  COOE  ««0-2»-M 


X.500  Registration  of  U.S.  Government 
Organizational  Units 

AQENCY:  Electronic  Messaging  Program 
Management  Office,  GSA. 

ACTION:  Notice. 


SUMMARY:  The  govemmentwide 
Electronic  Messaging  Program 
Management  Office  (E-Mail  PMO)  has 
received  delegation  of  naming  authority 
for  X.SOO/Directory  entries  immediately 
subordinate  to  the  entry  "County=US/ 
Organization=U.S.  Government"  within 
the  global  X.500/Directory  hierarchy. 
This  authority  was  granted  by  the 
United  States  Department  of  Commerce, 
National  Institute  of  Standards  and 
Technology  effective  May  11, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jack  L.  Finley,  Program  Manager, 
Electronic  Messaging  Program 
Management  Office,  Registration 
Services,  General  Services 
Administration.  Room  1227, 18th  and  F 
Streets,  NW.,  Washington,  DC  20405, 
telephone  202-501-1337. 

SUPPLEMENTARY  INFORMATION:  In 
delegating  this  authority,  NIST  confers 
onto  the  GSA  the  authority  and 
responsibility  to  register,  maintain,  and 
publicize  X.500/Directory  names  of 
organizational  or  other  entries  which  are 
immediate  subordinates  of  the  entry 
"Country=US/Organization=I.I.S. 
Government"  within  the  global  X.500/ 
Directory  hierarchy.  Furthermore,  GSA 
will  insure  that  each  registered  X.500/ 
Directory  name  complies  with  the 
Directory  Schema  Rules  and  Directory 
Information  Tree  (DIT)  Structure  Rules 
in  force  at  the  time  of  registration. 


Dated:  June  6, 1995. 
Jack  L.  Finley, 

Progmm  Manager.  Electronic  Messaging 

Proffam  Management  Office  (KB-E).  Office 

of  Emerging  Technology,  General  Services 

Administration. 

[FR  Doc.  95-14954  Filed  6-19-95;  8:45  amj 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Board  of  Scientific  Counselors, 
National  Institute  for  Occupational 
Safety  and  Health;  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC), 
announces  the  following  committee 
meeting. 

Name:  Board  of  Scientific  Counselors, 
National  Institute  for  Occupational  Safety 
and  Health  (BSC.  NIOSH). 

Times  and  Dates:  10  a.m.-4  p.m.,  July  13, 
1995;  9  a.m.-12  noon,  July  14. 1995. 

Place:  The  Washington  Court  Hotel, 
Sagamore  Room,  525  New  Jersey  Avenue, 
N.W.,  Washington.  D.C.  20001. 

Status:  Open  to  the  public,  limited  only  by 
s]3ace  available. 

Purpose:  The  Board  reviews  research 
activities  to  provide  guidance  on  the  quality, 
timeliness,  and  efficacy  of  the  Institute's 
programs. 

Matters  to  be  Discussed:  The  agenda  will 
include  a  report  from  the  Director  of  NIOSH. 
NIOSH's  25th  anniversary  plans,  an 
ergonomic  report,  NIOSH  training  grants,  a 
legislative  report,  a  report  on  child  labor,  and 
future  activities  of  the  Board. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Person  for  More  Information: 
Richard  A.  Lemen,  Ph.D.,  Executive 
Secretary.  BSC,  NIOSH,  and  Deputy  Director, 
NIOSH.  CDC.  1600  Clifton  Road,  N.E., 
Mailstop  D-35,  Atlanta,  Georgia  30333, 
telephone  404/639-3773. 

Dated:  June  13. 1995. 
lulia  M.  Fuller, 

Acting  Director.  Management  Analysis  and 
Services  Office,  Centers  for  Disease  Control 
and  Prevention  (CDC). 
|FR  Doc.  95-15032  Filed  6-19-95;  8:45  am) 
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Disease,  Dlsat}ility,  and  Injury 
Prevention  and  Control  Special 
Emphasis  Panel  (SEP):  Innovations  in 
SyphHts  Prevention  In  the  United 
Stales:  Reconsidering  the 
Epidemiology  and  Involving 
Communities — Program 
Announcement  523;  Meeting 

In  accordance  with  Section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  committee 
meeting. 

Name:  Disease,  Disability,  and  Injury 
Prevention  and  Control  SEP:  Innovations  in 
Syphilis  Prevention  in  the  United  States: 
Reconsidering  the  Epidemiology  and 
Involving  Communities — Program 
Announcement  523. 

Time  and  Dates:  8:30  a.m.-5:30  p.m.,  July 
27-28,  1995. 

Place:  Corporate  Square.  Building  11. 
Conference  Room  A,  1413,  Corporate  Square 
Boulevard.  Atlanta.  Georgia  30329. 

Status:  Closed. 

Matters  to  be  Discussed:  The  meeting  will 
include  the  review,  discussion,  and 
evaluation  of  applications  received  in 
response  to  Pro^^m  Announcement  523. 

The  meeting  will  be  closed  to  the  public 
in  accordance  with  provisions  set  forth  in 
section  552b(c)  (4)  and  (6),  Title  5  U.S.C,  and 
the  Determination  of  the  Associate  Director 
for  Management  and  Op)erations.  CDC, 
pursuant  to  Pub.  L.  92-463. 

Contact  Person  for  More  Information: 
Richard  Conlon,  Acting  Chief,  Resource 
Analysis  Office  (E07),  National  Center  for 
Prevention  Services,  CDC.  11  Corporate 
Square,  Corporate  Square  Boulevard.  Atlanta, 
Georgia,  30329.  Telephone  404/639-8023. 

Dated:  June  14. 1995. 
Julia  M.  Fuller, 

Acting  Director,  Management  Analysis  and 
Services  Office,  Centers  for  Disease  Control 
and  Prevention  (CDC). 
|FR  Doc.  95-15031  Filed  6-19-95;  8:45  amj 
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Food  and  Drug  Administration 
pocket  No.  9SD-01 15] 

Compliance  Policy  Guides  Manual; 
Availability 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availabiUty  of  a  new  bound  edition  of 
the  "FDA  Comphance  Policy  Guides" 
(CPG  manual).  The  CPG  manual  is 
intended  to  provide  guidance  to  FDA 
district  offices  by  offering  a  convenient 
and  organized  system  for  statements  of 
FDA  compliance  policy,  including  those 


statements  which  contain  regulatory 
action  guidance  information. 

ADDRESSES:  The  CPG  manual  may  be 
ordered  from  National  Technical 
Information  Service  (NTIS),  U.S. 
Department  of  Commerce,  5285  Port 
Royal  Rd.,  Springfield,  VA  22161. 
Orders  must  reference  NTIS  order 
number  PB95-915499  for  each  copy  of 
the  manual.  Payment  may  be  made  by 
check,  moneyorder,  charge  card 
(American  Express,  VISA,  or  , 
Mastercard),  or  billing  arrangements 
made  with  NTIS.  Charge  card  orders 
must  include  the  charge  card  account 
number  and  expiration  date.  For 
telephone  orders  or  further  information 
on  placing  an  order,  call  NTIS  at  703- 
487-4650.  The  CPG  manual  is  available 
for  public  examination  in  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  rm.  1-23, 
12420  Parklawn  Dr.,  Rockville,  MD 
20857,  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  A.  Rodgers,  OfBce  of  Regulatory 
Affairs  (HFC-230),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-827-0417. 

SUPPLEMENTARY  INFORMATION:  FDA  is 
issuing  the  new  bound  edition  of  the 
CPG  manual  to  provide  information  on 
FDA  compliance  policy  and  internal 
guidance  to  FDA  district  offices  in  a 
more  organized,  convenient,  and 
economical  format.  With  the  publication 
of  this  bound  edition,  the  CPG  manual 
has  been  reorganized  into  a  general 
chapter  and  five  program  area  chapters. 
The  new  CPG  manual  contains  500 
individual  guides;  227  of  these  have 
been  revised  and/or  updated,  and  26  of 
the  guides  have  been  deleted.  This  new 
bound  edition  of  CPG's  does  not  contain 
chapters  55  through  58,  which 
contained  memoranda  of  understanding 
(MOU's),  interagency  agreements 
(lAG's),  and  mutual  recognition 
agreements  (MRA's). 

The  statements  made  in  the  CPG 
manual  are  not  intended  to  create  or 
confer  any  rights,  privileges,  or  benefits 
on  or  for  any  private  person,  but  are 
intended  merely  for  internal  FDA 
guidance. 

Dated:  June  13. 1995. 
WUliam  B.  Schuhz, 

Deputy  Commissioner  for  Policy. 

(FR  Doc.  95-14948  Filed  6-19-95;  8:45  am] 
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pocket  No.  95F-0129] 

Shall  Chemical  Co.;  Filing  of  Food 
Ad(fitive  Petition 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACnON:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Shell  Chemical  Co.  has  filed  a 
petition  proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  poly (oxy- 1,2- 
ethanediyloxycarbonyl-2,6- 
naphthalenediylcarbonyl)  polymer  and 
the  copolymer  of  poly(oxy-l,2- 
ethanediyloxycarbonyl-2,6- 
naphthalenediylcarfoonyl)  with  ethylene 
terephthalate  as  components  Of  articles 
intended  for  food-contact  use. 
DATES:  Written  comments  on  the 
petitioner's  environmental  assessment 
by  July  20, 1995. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  nn.  1-23,  12420 
Parklawn  Dr..  Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Hortense  S.  Macon,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
216),  Food  and  Drug  Administration, 
200  C  St.  SW.,  Washington,  DC  20204, 
202-418-3086. 

SUPPLEMENTARY  INFORMATION:  Under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sec.  409(b)(5)  (21  U.S.C.  348(b)(5))), 
notice  is  given  that  a  food  additiye 
petition  (FAP  5B4451)  has  been  filed  by 
Shell  Chemical  Co.,  130  Johns  Ave., 
Akron,  OH  44305-4097.  The  petition 
proposes  to  amend  the  food  additive 
regulations  in  part  177  (21  CFR  part 
177)  to  provide  for  the  safe  use  of 
poly(oxy-l  ,2-ethanediyloxycarbonyl- 
2,6-napthalenediylcarbonyl)  polymer 
and  the  copolymer  poly(oxy-l,2- 
ethanediyloxycarbonyl-2,6- 
naphthalenediylcarbonyl)  with  ethylene 
terephthalate  as  components  of  articles 
intended  for  food-contact  use. 

The  potential  environmental  impact 
of  this  action  is  being  reviewed.  To 
encourage  public  participation 
consistent  with  regulations  promulgated 
under  the  National  Environmental 
Policy  Act  (40  CFR  1501.4(b)),  the 
agency  is  placing  the  environmental 
assessment  submitted  with  the  petition 
that  is  the  subject  of  this  notice  on 
public  display  at  the  Dockets 
Management  Branch  (address  above)  for 
public  review  and  comment.  Interested 
persons  may,  on  or  before  July  20, 1995, 
submit  to  the  Dockets  Management 
Branch  (address  above)  written 
comments.  Two  copies  of  any  comments 
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are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m.. 
Monday  through  Friday.  FDA  will  also 
place  on  public  display  any 
amendments  to,  or  comments  on,  the 
petitioner's  environmental  assessment 
without  further  announcement  in  the 
Federal  Register.  If.  based  on  its  review, 
the  agency  finds  that  an 
environmental  impact  statement  is  not 
required  and  this  petition  results  in  a 
regulation,  the  notice  of  availabihty  of 
the  agency's  finding  of  no  significant 
impact  and  the  evidence  supporting  that 
finding  will  be  published  with  the 
regulation  in  the  F  deral  Register  in 
accordance  with  21  Lfrv  25.40(c). 

Dated:  )une  9. 1995. 
Alan  M.  Rulis, 

Acting  Director.  Office  ofPremarket 

Approval,  Center  for  Food  Safety  and  Applied 

Nutrition. 

|FR  Doc.  95-14946  Filed  6-19-95;  8:45  ami 
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[Docket  No.  950-0114] 

lyiedical  Devices;  Premarket 
Notification  (510(k))  Procedures/Good 
Manufacturing  Practices;  Compliance 
Program;  Availability 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  armouncing  the 
availability  of  revisions  to  the  standard 
compliance  program  for  good 
manufacturing  practices  (GMP's) 
(Compliance  Program  7382.830).  These 
revisions  are  intended  to  refine  and 
refocus  FDA's  compliance  program 
linking  GMP  requirements  with  class  I 
and  II  premarket  notification  (510(k)) 
submissions  and  other  relevant 
applications.  The  revisions  are  being 
made  as  part  of  FDA's  reinventing 
Government  initiative  and  have  been 
incorporated  into  "Compliance  Program 
7382.830,  Inspection  of  Medical  Device 
Manufacturers,"  which  supersedes  the 
"Medical  Device  Reference  List" 
procedures. 

ADDRESSES:  Submit  written  requests  for 
single  copies  of  the  revisions  to  the 
Division  of  Small  Manufacturers 
Assistance  (DSMA)  (HFZ-220),  Center 
for  Devices  and  Radiological  Health, 
Food  and  Drug  Administration,  1350 
Piccard  Dr.,  Rockville,  MD  20850.  301- 
443-6597  or  1-800-638-2041.  Requests 


should  be  identified  with  the  docket 
number  foiuid  in  brackets  in  the 
heading  of  this  document.  Send  two 
self-addressed  adhesive  labels  to  assist 
the  office  in  processing  your  requests. 
The  revisions  are  available  for  public 
examination  in  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  rm.  1-23, 
12420  Parklawn  Dr..  Rockville,  MD 
20857,  between  9  a.m.  and  4  p.m., 
Monday  through  Friday.  Copies  of  a 
facsimile  of  the  revision  are  available 
from  CDRH  Facts  on  Demand  by 
requesting  the  following  document 
numbers  and  their  respective  parts: 
2702  (compliance  program),  3702 
(attachment  A),  4702  (attachment  A-1), 
5702  (attachment  B  through  F).  6702 
(attachment  G).  (1-800-899-0281). 
Copies  of  the  revisions  may  also  be 
obtained  from  the  Electronic  Docket 
administered  by  DSMA  and  available  to 
any  one  with  a  video  terminal  or 
personal  computer  (1-800-252-1366). 
FOR  FURTHER  INFORMATION  CONTACT: 
Marje  A.  Hoban,  Center  for  Devices  and 
Radiological  Health  (HFZ-306).  Food 
and  Drug  Administration.  2094  Gaither 
Rd..  MD  20850,  301-594-4695. 
SUPPLEMENTARY  INFORMATION:  In  a  letter 
dated  April  7, 1995,  the  Director  of  the 
Center  for  Devices  and  Radiological 
Health  advised  registered  medical 
device  companies  of  changes  that  FDA 
was  making  to  its  compliance  program 
linking  class  I  and  11  510(k)  submissions 
with  GMP  requirements.  These 
procedural  changes  became  effective 
May  1,  1995,  and  have  been  made  part 
of  the  standard  compliance  program  for 
GMP's  (Compliance  Program  7382.830). 
FDA  is  now  making  the  revisions 
available  in  conjunction  with  the  April 
7, 1995,  letter.  The  general  framework  of 
the  restructured  program  incudes:  (1) 
Criteria  for  linking  GMP's  with 
marketing  clearance  for  class  I  or  II 
(510(k))  devices;  (2)  procedures  for 
notifying  firms  that  clearance  of  their 
class  I  or  II  (510(k))  submission  may  be 
deferred  due  to  serious,  related  GMP 
violations;  (3)  actions  FDA  will  take  to 
reply  promptly  to  a  firm's  response  to 
an  FDA  Form  483  and/or  GMP  Warning 
Letter;  and  (4)  timeframes  for  agency 
action.  The  changes  noted  above  also 
apply  to  PMA  supplements  that  are  not 
subject  to  the  PMA  preapproval 
inspection  program,  and  to  export 
certificates  for  legally  marketed  devices. 
These  changes  are  being  made  as  part 
of  FDA's  reinventing  Government 
initiative.  This  compliance  program 
supersedes  the  "Medical  Device 
Reference  List"  announced  in  the 
Federal  Register  of  October  26, 1993  (58 
FR  57614). 


Dated:  ]une  12. 1995. 
William  B.  Schultz. 
Deputy  Commissioner  for  Policy. 
|FR  Doc.  95-14947  Filed  6-19-95;  8:45  am) 
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Public  Health  Service 

Centers  for  Disease  Control  and 
Prevention;  Statement  of  Organization, 
Functions,  and  Delegations  of 
Authority 

Part  H,  Chapter  HC  (Centers  for 
Disease  Control  and  Prevention)  of  the 
Statement  of  Organization,  Functions, 
and  Delegations  of  Authority  of  the 
Department  of  Health  and  Human 
Services  (45  FR  67772-76,  dated 
October  14, 1980,  and  corrected  at  45  FR 
69296.  October  20, 1980,  as  amended 
most  recently  at  60  FR  17792-17795. 
dated  April  7, 1995)  is  amended  to 
reflect  the  merger  of  the  Division  of 
Training  and  Manpower  Development 
and  the  Division  of  Standards 
Development  and  Technology  Transfer, 
and  the  establishment  of  the  Education 
and  Information  Division,  National 
Institute  for  Occupational  Safety  and 
Health. 

Section  HC-B,  Organization  and 
Functions,  is  hereby  amended  as 
follows: 

After  the  functional  statement  for  the 
Health  Effects  Laboratory  Division 
(HCC3).  insert  the  following: 

Education  and  Information  Division 
(HCC4).  (1)  Develops  from  existing 
scientific  and  technical  information 
documents  containing  (a)  criteria  for 
recommended  occupational  safety  and 
health  standards,  and  (b)  technical  and 
scientific  information  relevant  to  a 
variety  of  occupational  safety  and  health 
issues;  (2)  develops  recommended 
health  and  safety  standards  under  the 
Occupational  Safety  and  Health  Act  of 
1970  and  the  Federal  Mine  Safety  and 
Health  Act  of  1977;  (3)  prepares  and 
coordinates  with  the  Office  of  the 
Director  comments  and  testimony  on 
regulations  proposed  by  the  Department 
of  Labor  and  ether  departments  or 
agencies  that  pertain  to  occupational 
diseases  or  injuries;  (4)  assists  the 
Institute  Director  in  establishing  and 
operating  a  priority  system  for  research, 
surveillance,  document  development, 
and  recommended  standards;  (5) 
prepares  and  at  least  annually  revises 
the  legislatively  mandated  toxic 
substance  list;  (6)  establishes  and 
maintains  a  library  and  a  clearinghouse 
for  receiving,  storing,  retrieving,  and 
disseminating  technical  information  on 
occupational  safety  and  health;  (7) 
provides  risk  evaluations  for  NIOSH 
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policy  recommendations;  (8)  develops 
and  tests  occupational  safety  and  health 
training  materials,  technologies, 
strategies,  and  courses;  (9)  determines 
occupational  safety  and  health 
workforce  needs  on  a  nationwide  basis 
and  develops  strategies  to  meet  those 
needs;  (10)  develops  methods,  through 
research,  to  evaluate  and  monitor  the 
effectiveness  of  training,  including 
program  features,  faculty,  training 
me&ods.  and  outcome  measures;  (11) 
conducts  the  NIOSH  summer  intern 
training  program  for  minority  students; 

(12)  serves  as  the  NIOSH  printing  office; 

(13)  provides  graphic  design  and  audio- 
visual standards  and  support  for  the 
Institute;  (14)  serves  as  the  NIOSH 
Docket  Office;  (15)  evaluates  in 
coordination  with  other  divisions  the 
economic  and  societal  burden  of 
occupationally  induced  diseases  and 
injuries;  (16)  establishes  and  maintains 
the  NIOSH  archives;  and  (17) 
coordinates  all  relevant  Division 
activities  with  the  Office  of  the  Director. 

Information  Resources  Branch 
(HCC42).  (1)  Operates  the  Institute's 
libraries  for  occupational  safety  and 
health  information  for  use  by 
occupational  safety  and  health 
professionals;  (2)  acquires, 
disseminates,  and  coordinates  scientific 
and  technical  information  relating  to 
occupational  safety  and  health  in 
support  of  Division  activities  and 
NIOSH  research  programs;  (3)  plans, 
implements,  and  coordinates 
dissemination  activities  for  all  NIOSH 
publications  (printed  and  electronic);  (4) 
verifies  printing  clearance  for  NIOSH 
publications  within  NIOSH/CDC 
procedures;  (5)  develops  and  manages 
the  NIOSH  exhibit  program  for 
professional  meetings  and  conferees;  (6) 
develops  and  maintains  electronic  data 
systems  for  the  Institute  to  assess 
information;  and  (7)  establishes  and 
maintains  the  NIOSH  archives. 

Risk  Analysis  and  Document 
Development  Branch  (HCC43).  (1)  From 
existing  scientific  literature  develops 
documents  containing  (a)  criteria  for 
recommended  occupational  safety  and 
health  standards,  and  (b)  technical  and 
scientific  information  relevant  to  a 
variety  of  occupational  safety  and  health 
issues  for  the  U.S.  Department  of  Labor 
and  other  Federal  agencies;  (2) 
coordinates  testimony  in  response  to  the 
Department  of  Labor,  Environmental 
Protection  Agency,  and  other  Federal 
and  State  agencies'  rulemaking;  (3) 
incorporates  recommended  work 
practices,  engineering  controls,  and 
available  evidence  of  technological 
feasibility  into  documents  and 
testimony;  (4)  analyzes  the  economics  of 
occupational  safety  and  health 


interventions;  (S)  maintains  the  NIOSH 
Docket  Office;  (6)  coordinates  scientific 
review  of  NIOSH  policy  documents  and 
testimony;  (7)  conducts  risk  analyses 
and  develops  risk  profiles;  (8) 
researches  and  develops  new 
quantitative  risk  assessment 
methodologies;  (9)  assists  the  Director  of 
NIOSH  in  establishing  a  priority  system 
for  surveillance,  research,  document 
development,  recommended  standards, 
and  training:  (10)  identifies  information 
on  worker  exposures,  hazard  severity, 
potential  for  intervention,  and  advances 
in  new  technology;  and  (11)  coordinates 
requests  for  policy  and/or  scientific 
review  of  internationally  produced 
documents. 

Training  and  Educational  Systems 
Branch  (HCC44).  (1)  Develops,  through 
research  and  evaluation,  training 
resources  in  industrial  hygiene,  safety, 
occupational  medicine,  nursing,  and 
allied  professions:  (2)  collaborates  on 
cooperative  training  programs  with 
qualified  outside  organizations;  (3) 
determines  strategies  for  and  advises  on 
occupational  safety  and  health 
workforce  needs  on  a  nationwide  basis; 
(4)  defines  and  evaluates  selected 
workforce  certification/accreditation 
programs;  (5)  establishes  career 
development  guidelines  for  training  of 
employers  and  employees  in  the 
prevention  of  injuries  and  diseases;  (6) 
provides  graphic  design  and  audio- 
visual standards  and  support  for  the 
Institute;  (7)  consults  and  advises 
NIOSH  professionals  on  presentation 
techniques  and  selection  of  media;  and 
(8)  consults  on  workforce  development. 

Delete  in  their  entirety  the  titles  and 
functional  statements  for  the  Division  of 
Training  and  Manpower  Development 
(HCC9)  and  the  Division  of  Standards 
Development  and  Technology  Transfer 
(HCCC). 

Dated:  )une  9. 1995. 
David  Satcher, 

Director. 

IFR  Doc.  95-15033  Filed  6-19-95:  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Extension  of  the  Public  Comment 
Period — Availability  of  an 
Environmental  Assessment  and 
Receipt  of  an  Application  for  an 
Incidental  Take  Permit  From  Aronov 
Realty  and  Management  Inc.,  in 
Baldwin  County,  AL 

AGENCY:  Fish  and  Wildlife  Service. 
Interior. 


ACTION:  Notice  of  extension  of  the  public 
comment  period. 

SUMMARY:  The  Fish  and  Wildlife  Service 
(Service)  gives  notice  that  the  public 
comment  period  on  the  environmental 
assessment/habitat  conservation  plan 
for  the  Aronov  Realty  and  Management 
Incorporated  (AppUcant)  application  for 
an  incidental  take  permit  pursuant  to 
Section  10(a)  of  the  Endangered  Species 
Act  (Act)  is  being  extended.  The 
Applicant  has  been  assigned  permit 
number  PRT-802986.  The  original  30- 
day  comment  period  was  to  end  on  June 
30,  1995  (Federal  Register  60:28428).  In 
the  intervening  period,  the  Applicant 
has  proposed  certain  additional 
mitigation  and  minimization  measures 
to  fully  address  the  potential  impacts  to 
the  Bon  Secour  National  Wildlife  Refuge 
and  the  endangered  Alabama  Beach 
mouse  (ABM). 

DATES:  The  public  comment  period  for 
this  proposal,  which  originally  closed 
on  June  30. 1995.  is  now  extended  until 
July  14, 1995. 

ADDRESSES:  Persons  wishing  to  review 
the  application.  Environmental 
Assessment,  or  Habitat  Conservation 
Plan  may  obtain  a  copy  by  writing  the 
Service's  Southeast  Rc^onal  Office. 
Atlanta,  Georgia.  Documents  will  also 
be  available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  Regional  Office,  or  the  field 
office.  Written  data  or  comments 
concerning  the  application, 
Environmental  Assessment,  or  Habitat 
Conservation  Plan  should  be  submitted 
to  the  Regional  Office.  Please  reference 
permit  under  PRT-802986  in  such 
comments. 

Regional  Permit  Coordinator  (TE),  U.S. 
Fish  and  Wildlife  Service,  1875 
Century  Boulevard,  Suite  210, 
Atlanta,  Georgia  30345,  (telephone 
404/679-7110,  fax  404/679-7280). 
Field  Supervisor.  U.S.  Fish  and  WildUfe 
Service,  6578  Dogwood  View 
Parkway,  Suite  A.  Jackson. 
Mississippi  39213  (telephone  601/ 
965-4900,  fax  601/965-4340). 
FOR  FURTHER  INFORMATION  CONTACT:  Rick 
G.  Gooch  at  the  Atlanta.  Georgia. 
Regional  Office. 

SUPPLEMENTARY  INFORMATION:  The  ABM. 
Peromyscus  polionotus  ammobates,  is  a 
subspecies  of  the  common  oldfield 
mouse  Peromyscus  polionotus  and  is 
restricted  to  the  dune  systems  of  the 
Gulf  Coast  of  Alabama.  The  known 
current  range  of  ABM  extends  from  Fort 
Morgan  eastward  to  the  western 
terminus  of  Alabama  Highway  182. 
including  the  Perdue  Unit  on  the  Bon 
Secour  National  Wildlife  Refuge 
(BSNWR).  The  sand  dune  systems 
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inhabited  by  this  species  are  not 
uniform;  several  habitat  types  are 
distinguishable.  The  species  inhabits 
primary  dunes,  interdune  areas, 
secondary  dunes,  and  scrub  dunes.  The 
depth  and  area  of  these  habitats  from 
the  beach  inland  varies.  Population 
surveys  indicate  that  this  subspecies  is 
usually  more  abundant  in  primary 
dunes  than  in  secondary  dunes,  and 
usually  more  abundant  in  secondary 
dunes  than  in  scrub  dunes.  Optimal 
habitat  consists  of  dune  systems  with  all 
dune  types.  Though  fewer  ABM  inhabit 
scrub  dunes,  these  high  dunes  can  serve 
as  refugia  during  devastating  hurricanes 
that  overwash.  flood,  and  destroy  or 
alter  secondary  and  frontal  dunes.  ABM 
surveys  on  the  Applicant's  property 
reveal  habitat  occupied  by  ABM.  The 
Applicant's  property  contains 
designated  critical  habitat  for  the  ABM. 
Construction  of  the  project  may  result  in 
the  death  of,  or  injury  to,  ABM.  Habitat 
alterations  due  to  house  placement  and 
its  subsequent  use  may  reduce  available 
habitat  for  food,  shelter,  and 
reproduction.  Further,  the  Applicant's 
property  borders  the  BSNWR,  and  is 
considered  Priority  I  lands  for  inclusion 
into  the  Perdue  Unit  (of  BSNWR). 


The  Environmental  Assessment 
considers  the  environmental 
consequences  of  several  alternatives. 
One  action  proposed  is  the  issuance  of 
the  incidental  take  permit.  This 
alternative  provides  for  restrictions  that 
include  placing  landward  of  the 
designated  ABM  critical  habitat, 
establishment  of  a  walkover  structure 
across  that  scrub  dime,  a  prohibition 
against  housing  or  keeping  pet  cats. 
ABM  competitor  control  and  monitoring 
measures,  scavenger-proof  garbage 
containers,  restoration  of  dune  systems 
impacted  by  the  construction,  creation 
of  a  mitigation  endowment  for  offsite 
acquisition  of  suitable  ABM  habitat,  and 
the  minimization  and  control  of  outdoor 
lighting.  The  Habitat  Conservation  Plan 
provides  a  funding  source  for  these 
mitigation  measures.  Another 
alternative  is  Service  acquisition  of  the 
property  for  inclusion  into  the  BSNWR. 
A  third  ahemative  is  no-action,  or  deny 
the  request  for  authorization  to 
incidentally  take  the  ABM. 

Dated:  June  13, 1995. 
Jerome  M.  Butler, 
Acting  Regional  Director 
IFR  Doc.  95-15012  Filed  6-19-95:  8:45  am) 

atUJNG  CODE  431 0-SS-P 


National  Park  Service 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before  June 
10, 1995.  Pursuant  to  §  60.13  of  36  CFR 
Part  60  written  comments  concerning 
the  significance  of  these  properties 
under  the  National  Register  criteria  for 
evaluation  may  be  forwarded  to  the 
National  Register,  National  Park  Service, 
P.O.  Box  37127,  Washington,  DC  20013- 
7127.  Written  comments  should  be 
submitted  by  July  5, 1995. 
Carol  D.  Shull, 
Keeper  of  the  National  Register. 

Alabama 

Morgan  County 

New  Decatur — Albany  Historic  District, 
Roughly,  2d  Ave.  (100  block  NE.,  100 
block  SE.  E  side,  300  block  SE.  W 
side)  and  parts  of  Johnson  and 
Moulton  Sts.,  Decatiu-,  95000810 

Florida 

Dade  County 

Barracks  and  Mess  Building — U.S.  Coast 
Guard  Air  Station  at  Dinner  Key,  2610 
Tigertail  Ave..  Miami.  95000816 

Georgia 

Bulloch  County 

Donehoo — Brannen  House,  332 
Savannah  Ave..  Statesboro,  95000826 

Dodge  County 

Eastman,  William  Pitt.  House,  407 
Eastman  Way,  Eastman,  95000824 

Jackson  County 

Williamson — Maley — Turner  Farm,  GA 
15  NE  of  Jefferson,  Jefferson  vicinity, 
95000823 

Stephens  County 

Martin  Historic  District,  Along  both 
sides  of  GA  17  and  the  Norfolk 
Southern  RR  tracks,  Martin,  95000825 

Iowa 

Johnson  County 

St.  Mary's  Rectory,  610  E.  Jefferson  St., 
Iowa  City,  95000811 

Louisiana 

Acadia  Parish 

Lewis  &  Taylor  Lumberyard  Office,  403 
E.  Louisiana  Ave.,  Rayne,  95000812 

De  Soto  Parish 

Grand  Cane  Historic  District,  U.S.  171, 
roughly  between  Burrow  and  Graham 
Sts.,  Grand  Cane,  95000815 


Ouachita  Parish 

Filhiol,  Roland  M.,  House,  111  Stone 
Ave.,  Monroe.  95000813 

Minnesota 

Dakota  County 

First  Presbyterian  Church.  602 
Vermillion  St..  Hastings,  95000822 

Hennepin  County 

Chamber  of  Commerce,  400-412  S.  4th 
St.,  301  4th  Ave.  S.,  Minneapolis. 
95000821 

Second  Church  of  Christ,  Scientist, 
Administration  Building,  1115 
Second  Ave.  S.,  Minneapolis, 
&5000820 

New  York 

Warren  County 

Land  Tortoise  (radeau)  Shipwreck  Site, 
Address  Restricted,  Lake  George 
vicinity,  95000819 

South  Dakota 

Corson  County 

Holy  Spirit  Chapel,  SE  of  SD  65  crossing 
of  Grand  R.,  N  of  Firesteel,  Firesteel 
vicinity,  95000817 

Vermont 

Windsor  County 

Progressive  Market,  63  S.  Main  St., 
Hartford,  95000814 

Virginia 

Brunswick  County 

Rocky  Run  Methodist  Church,  VA  616, 
1.8  mi.  E  of  jet.  with  VA  46,  Alberta 
vicinity,  95000828 

Hanover  County 

Laurel  Meadow,  VA  643  E  side,  0.2  mi. 
S  of  jet.  with  VA  627,  Mechanicsville 
vicinity,  95000827 

Tazewell  County 

Old  Kentucky  Turnpike  Historic 
District,  Along  Indian  Creek  Rd.,  Old 
Kentucky  Tnpk.,  College  Hill  Rd.  and 
Cedar  Valley  Dr..  Cedar  Bluff. 
95000829 

Richmond  Independent  City 

Shockoe  Hill  Cemetery,  Jet.  of  Hospital 
and  2nd  Sts.,  Richmond  (Independent 
City),  95000818. 
In  order  to  assist  in  the  preservation 

of  the  following  property,  the 

commenting  period  has  been  shortened 

to  5  days: 

Arkansas 

Pulaski  County 

Beal — Burrow  Dry  Goods  Building, 
(Thompson,  Charles  L.,  Design 


Collection  TR),  107  E.  Markham, 
Uttle  Rock,  87001546. 

(FR  Doc.  95-15022  Filed  6-l»-95:  8:45  am) 
BIUJNG  CODE  4310-70-P 

Draft  Recommendations  Regarding  the 
Disposition  of  Culturally  Untdentlfiable 
Human  Remains  and  Associated 
Funerary  Objects 

agency:  National  Park  Service,  Interior. 

ACTION:  Notice  and  request  for 
comments. 
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summary: 

The  Native  American  Graves 
Protection  and  Repatriation  Act  (25 
U.S.C.  3007(c)(5).)  requires  the  Review 
Conunittee  to  recommend  specific 
actions  for  developing  a  process  for  the 
disposition  of  cultxirally  unidentifiable 
Native  American  human  remains.  The 
seven  individuals  on  the  committee 
have  given  this  matter  great  thought  and 
have  developed  the  enclosed  draft 
outlining  their  position  and  several 
options.  The  enclosed  draft  is  intended 
for  wide  circulation  to  elicit  comments 
from  Indian  tribes.  Native  Hawaiian 
organizations,  museiun.  Federal 
agencies,  and  national  scientific  and 
museum  organizations.  We  are 
publishing  this  draft  in  the  Federal 
Register  for  broad  public  comment. 

EFFECTIVE  DATES: 

Comments  should  be  received  by 
September  30, 1995  in  order  for  them  to 
receive  the  conunittee's  full 
consideration  at  their  next  scheduled 
meeting.  For  additional  information, 
please  contact  Dr.  C.  Timothy  McKeown 
at  (202)  343-4101. 

Please  note  that  we  will  not  accept  any 
comments  in  electronic  form. 

AD0AES8  FOR  COMMENT: 
Anyone  interested  in  commenting  on 

the  committee's  draft  recommendations 

should  send  written  comments  to: 
The  NAGPRA  Review  Committee 
do  Archeological  Assistance  Division 
National  Park  Service 
Box  37127,  Suite  210 
Washington  DC,  20013-7127 

Dated:  June  14, 1995 

VelelU  CaneutB, 

Acting,  Departmental  Consulting 

Archeologist 

Acting  Chief,  Archeological  Assistance 

Division 


Call  For  Comments 
Draft  Recommendations  By  The 
N.A.G  J».ILA.  Review  Committee 
On  The  Disposition  Of 
Culturally  Unidentifiable 
Native  American  Remains 

Under  NAGPRA  (25  U.S.C.  3007(c)(5)) 
the  Review  Committee  is  specifically 
charged  with  "compiling  an  inventory 
of  culturally  imidentifiable  human 
remains  that  are  in  the  possession  or 
control  of  each  Federal  agency  and 
museum  and  recommending  specific 
actions  for  developing  a  process  for 
disposition  of  such  remains."  What 
follows  below  is  a  draft  of 
recommendations  from  the  Review 
Committee  to  the  Secretary  in 
compliance  with  the  mandate  in 
NAGPRA.  This  draft  is  intended  for 
wide  circulation  to  elicit  the  comments, 
suggestions  and  opinions  of  members  of 
Indian  tribes.  Native  Hawaiian 
organizations,  scientific  organizations, 
and  museums  as  described  under  25 
U.S.C.  3007  (e).  We  wish  to  emphasize 
that  these  recommendations  are 
preliminary  and  every  element  is  open 
to  change  depending  on  the  comments 
of  the  public. 

In  fulfilling  their  responsibility,  the 
Review  Committee  makes  the  following 
observations  and  recommendations: 

1.  Although  the  disposition  of 
culturally  "imidentifiable  human 
remains"  is  left  open  in  NAGPRA,  there 
is  a  firmly  established  principle  in  the 
act  that  assigns  responsibility  for  what 
happens  to  human  remains  and 
associated  funerary  objects  to  lineal 
descendants  and  culturally  affiUated 
tribes.  This  general  principle  should  be 
followed  in  determining  the  disposition 
of  culturally  "unidentifiable  human 
remains"  that  are  knov«i  to  be  ancestral 
Native  Americans.  It  is  true  that  there 
are  remains  and  associated  funerary 
objects  in  museimis  and  Federal 
agencies  for  which  it  is  not  possible  to 
identify  specific  cultural  connections  to 
any  particular  tribe  today.  However, 
such  remains  and  objects,  no  matter 
how  ancient,  are  nevertheless  Native 
American,  and  they  should  be  treated 
according  to  the  wishes  of  the  Native 
American  community.  Ultimately, 
decisions  about  what  happens  to  the 
remains  of  Native  American  individuals 
from  anywhere  in  the  United  States  and 
associated  funerary  objects  should  rest 
in  the  hands  of  Native  Americans. 
These  decisions  can  and  should  be 
informed  by  anthropological, 
archaeological,  historical,  folkloric. 
biological,  linguistic  and  spiritual 
evidence,  and  nonNative  Americans  can 


and  should  be  consulted  when 
appropriate  in  the  decision  making 
process.  However,  the  final  decision 
should  be  made  entirely  by  Native 
American  people. 

2.  Although  the  Act  specifically 
mentions  only  "imidentifiable  human 
remains",  it  is  consistent  with  other 
aspects  of  the  Act  to  include  in  this 
discussion  "associated  funerary  objects" 
as  well.  Therefore  all  recommendations 
on  the  disposition  of  unidentifiable 
human  remains  also  apply  to  any 
funerary  objects  that  are  associated  with 
those  remains  as  those  terms  are  defined 
in  the  Act.  It  may  be  that  additional 
legislation  will  be  required  to  insure 
that  Native  American  groups  are 
provided  with  the  opportunity  to 
repatriate  associated  funerary  objects 
accompanying  unidentified  remains. 

3.  Tne  Committee  has  heard  extensive 
testimony  from  physical  anthropologists 
and  archaeologists  as  to  the  broader 
scientific,  medical,  and  humanistic 
values  that  may  be  gained  frt>m  analysis 
of  Native  American  skeletal  remains 
from  both  the  recent  and  distant  path. 
While  the  Committee  recognizes  there 
may  be  potential  value  in  such  analyses, 
suci  values  do  not  provide  or  confer  a 
right  of  control  over  Native  American 
human  remains  that  supersedes  the 
spiritual  and  cultural  concerns  of  Native 
American  people  who  clearly  have  the 
closest  general  affiUation  to  these 
remains.  The  issue  is  not  whether  there 
is  positive  benefit  to  be  gained  from 
analysis  of  remains,  but  who  has  the 
right  and  responsibility  to  make 
decisions  about  whether  such  analysis 
should  take  place. 

It  is  the  responsibility  of 
archaeologists  and  physical 
anthropologists  to  communicate  with 
Native  American  tribes  and  groups  to 
inform  them  of  the  potential  values  of 
analysis  of  human  remains  and 
associated  funerary  objects  and  allow 
the  tribes  and  groups  to  use  this 
information  as  they  choose  in  making 
their  decisions  about  the  treatment  and 
disposition  of  those  remains  and 
objects. 

4.  The  term  "unidentifiable  human 
remains"  can  be  applied  to  three 
different  groups  of  remains  and  these 
should  be  considered  separately.  The 
three  categories  include:  1 .  remains  for 
which  there  is  cuhural  affiliation  with 
Native  Amwican  groups  who  are  not 
formally  recognized  by  the  BLA;  2. 
ancient  remains  for  which  there  is 
specific  information  about  the  original 
location  and  circumstances  of  the 
burial;  and  3.  remains  which  may  be 
Native  American  but  which  lack 
information  about  their  original  burial 
location. 
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1.  Remains  for  which  there  is  cultural 
affihation  with  Native  American  groups 
who  are  not  formally  recognized  by  the 
BIA 

There  are  remains  that  can  be  directly 
traced  by  a  preponderance  of  the 
evidence  to  tribes,  villages, 
communities  of  Native  Americans 
which  may  not  be  formally  recognized 
by  the  Bureau  of  Indian  Affairs  as 
"Tribes".  In  these  cases,  the  remains  are 
only  "unidentifiable  '  because  of  the 
wording  of  the  Act.  In  the  Act,  the 
definition  of  Indian  "Tribe"  has  been 
interpreted  by  the  Department  of  the 
Interior  to  mean  only  those  groups  that 
have  received  formal  recognition  by  the 
BIA  as  "tribes".  There  are,  however, 
many  groups  in  the  United  States  that 
are  "eligible  for  the  special  programs 
and  services  provided  by  the  United 
States  to  Indians  because  of  their  status 
as  Indians"  (25  U.S.C.  3001  (7)),  but 
have  not  received  formal  BIA 
recognition  by  choice  or  other 
circumstances. 

In  cases  where  such  groups  are  able 
to  establish  cultural  affiliation  with 
specific  remains  it  is  the  unequivocal 
recommendation  of  the  Review 
Committee  that  they  should  be  accorded 
the  same  rights  and  responsibilities 
given  to  BIA  recognized  Tribes  for  the 
repatriation  of  those  specific  remains. 
Cultural  affiliation  in  these  cases  should 
follow  the  guidelines  of  the  Act  and  be 
determined  by  a  preponderance  of  the 
evidence  based  upon  geographical, 
kinship,  biological,  archaeological, 
anthropological,  linguistic,  folkloric, 
oral  traditional,  historical,  or  other 
relevant  information  or  expert  opinion 
(25  U.S.C.  3006  a(4)). 

The  Review  Committee  Would 
Appreciate  Suggestions  on  How  to 
Identify  and  Recognize  Those  Native 
American  Groups  Who  Should  Be 
Eligible  To  Claim  Remains  For 
Repatriation  But  Are  Not  On  The 
Bureau  of  Indian  Affairs  List  Of 
Federally  Recognized  "Tribes" 

2.  Ancient  remains  for  which  there  is 
specific  information  about  the  original 
location  and  circumstances  of  the  burial 

There  is  a  very  large  number  of 
remains  from  across  the  United  States 
which  come  from  earlier  time  periods 
and  it  is  not  possible  to  trace  directly 
ancestry  to  any  known  contemporary 
tribe  or  group.  Remains  coming  from 
a^aeological  excavations  at  sites  that 
were  occupied  before  the  arrival  of 
Europeans  will  most  commonly  fall  into 
this  category.  From  available  evidence, 
it  is  often  possible  to  determine  that 
several  groups  or  tribes  may  have 
historical  or  deeper  ancestral  ties  to  the 


area.  In  these  cases,  it  may  or  may  not 
be  possible  to  establish  direct  links 
between  the  ancient  remains  and  any 
specific  contemporary  groups  or  tribes. 
In  these  cases,  responsibility  for  what 
happens  to  such  remains  rests  with 
those  tribes  and  groups  who  are  able  to 
show  an  affinity  both  to  the  territory 
and  to  the  general  time  period  from 
which  the  remains  came.  Tribes  or 
groups  will  demonstrate  such 
geographic  and  temporal  affinity 
through  evidence  based  on  biological, 
archaeological,  linguistic,  folkloric,  oral 
traditional  or  other  relevant  information 
or  expert  opinion.  Tribes  or  groups  who 
are  able  to  demonstrate  geographical 
and  temporal  affinity  to  ancient  remains 
will  decide  on  what  happens  to  those 
remains  based  on  consensual  agreement. 
It  is  the  responsibility  of  the  tribes  who 
claim  affiliation  to  come  forward  and 
state  their  claim  and  present  their 
evidence  of  affiliation.  Based  on 
information  in  the  inventories  received 
from  museums  and  Federal  agencies, 
the  Review  Committee  will  take 
responsibility  for  notifying  all  tribes 
who  may  be  potentially  affiliated  with 
particular  remains. 

The  Act  anticipates  the  circumstances 
of  more  ancient  remains  to  some  extent 
in  25  U.S.C.  3006  (e),  "Competing 
Claims".  This  section  deals  with 
situations  in  which  there  are  multiple 
claims  for  remains  or  objects  and 
advises  that  museums  and  Federal 
agencies  retain  those  remains  and 
objects  until  the  "requesting  parties 
agree  upon  its  disposition  or  the  dispute 
is  otherwise  resolved  pursuant  to  the 
provisions  of  this  Act  or  by  a  court  of 
competent  jurisdiction."  Although  the 
case  of  "unidentified"  remains  may  well 
not  involve  a  dispute,  the  same  general 
principles  should  apply.  Specifically,  a 
museum  or  Federal  agency  should 
retain  "culturally  unidentified"  remains 
and  associated  funerary  objects  until 
such  time  as  all  potentially  affiliated 
tribes  and  groups  reach  consensual 
agreement  on  disposition  of  the  remains 
and  associated  objects. 

3.  Remains  which  are  likely  to  be  Native 
American  but  which  lack  information 
about  their  original  burial  location 

Tbere  are  remains  in  museums  and 
Federal  agencies  which  are  known  or 
appear  to  be  Native  American  through 
museum  records  or  simple  visual 
examination  but  which  lack  sufficient 
information  to  identify  more  specific 
cultural  or  geographical  affinities.  There 
are  two  broad  types  of  remains  that  may 
fall  in  this  group.  First,  there  are 
remains  for  which  there  may  be  some 
indication  that  they  are  culturally 
affiliated  with  one  federally  recognized 


Tribe  or  Native  Hawaiian  group,  but 
there  is  insufficient  independent 
evidence  to  confirm  the  affiliation.  It  is 
possible,  for  example,  to  have  remains 
in  museums  which  are  labeled  as 
belonging  to  one  tribe  or  group,  but  with 
no  supporting  evidence  of  any  kind  to 
support  that  identification.  In  such 
cases  the  remains  may  be  affiliated  with 
one  or  more  additional  groups  of  Native 
Americans  or  with  non-Native 
Americans.  In  these  cases,  however,  the 
museum  or  Federal  Agency  should  not 
have  to  bear  the  responsibility  of 
determining  whether  the  remains 
should  be  returned  to  a  specific  group. 
The  Act  actually  does  speak  to  this 
situation  to  some  extent  in  25  U.S.C. 
3006  (a)(4).  In  this  section  there  are 
guidelines  for  when  a  museum  or 
federal  agency  is  unable  to  establish 
cultural  affiliation  of  remains  in  the 
inventory  process.  In  these  cases,  the 
burden  of  responsibility  goes  to  the 
Tribe  to  "show  cuhural  affiliation  by  a 
preponderance  of  the  evidence". 
In  cases  such  as  this,  when  the 
museum  or  Federal  agency  is  unable  to 
reasonably  confirm  the  cultural 
affiliation  of  specific  Native  American 
human  remains,  the  inventory  of  these 
remains  should  be  provided  to  the 
Review  Committee,  along  with  a 
summary  made  by  the  museum  or 
Federal  agency  of  whatever  limited 
information  is  available  that  might 
relate  to  the  identity  of  the  individuals 
involved.  The  Review  Committee  then 
has  the  opportunity  to  review  available 
information.  The  Committee  can  either 
decide  there  is  sufficient  evidence  to 
reasonably  determine  cultural  affiliation 
or  that  the  remains  should  continue  to 
be  treated  as  "unidentifiable." 

Another  group  of  remains  with 
limited  cultural  or  geographical 
information  remains  are  those  for  which 
there  is  no  available  information  about 
their  origins  or  any  possible 
contemporary  descendent  Tribes  or 
groups.  There  are.  for  example,  remains 
in  museums  which  are  simply  identified 
as  "Native  American"  or  "Indian",  with 
no  information  about  where  they  came 
from.  In  these  cases,  there  is  insufficient 
evidence  to  reasonably  identify  tribal 
affiliation  either  culturally,  biologically 
or  geographically.  Although  this  is 
likely  to  be  a  relatively  small  number  of 
individuals,  they  are  no  less  important 
than  the  other  remains  held  by 
museums  and  Federal  agencies  today. 
If  it  has  been  determined  that  these 
remains  are  Native  American,  then 
broad  regional  associations  of  Native 
American  tribes  and  groups  may  take 
responsibility  for  determining  the 
ultimate  disposition  of  such  remains. 
One  possibility  that  has  been  raised  is 


a  series  of  regional  cemeteries  or 
mausoleums  can  be  established  on 
protected  lands  where  these 
unidentified  individuals  can  be  reburied 
and  protected  forever.  Other  alternatives 
to  regional  cemeteries  for  the 
disposition  of  unidentifiable  Native 
American  remains  may  also  be  worked 
out  by  the  regional  associations. 

5.  Several  groups  have  stepped 
forward  and  made  explicit  claims  for  all 
those  Native  American  remains  for 
which  there  are  no  identifiable  cultural 
descendants.  The  sentiment  of  these 
groups  expressed  in  this  public 
commentary  is  that  such  remains  should 
not  be  left  unattended  in  museums,  but 
should  be  returned  for  reconsecration  in 
the  earth.  The  exact  cultural  affiliation 
of  these  individuals  is  not  as  important 
as  the  fact  that  they  were  removed  from 
their  final  resting  places  without 
consent.  There  is  diverse  opinion  in  the 
Native  American  community  about  the 
treatment  of  individuals  without 
cultural  affiliation.  The  conditions 
outlined  above  for  individuals  without 
specific  tribal  affiliations  should  be 
applied  for  all  so-called 
"unidentifiable"  individuals. 

6.  The  continuance  of  a  Review 
Committee  is  integral  to  the  long-term 
resolution  of  issues  and  problems 
related  to  the  ultimate  disposition  of 
culturally  unidentified  human  remains 
and  associated  funerary  objects. 

7.  The  Review  Committee  recognizes 
that  many  Native  American  tribes  and 
groups  have  already  developed  regional 
and  cultural  associations  to  address  the 
issue  of  culturally  unidentified  remains. 
These  existing  associations  provide 
good  models  for  repatriating  and  caring 
for  culturally  "unidentified"  remains  (as 
defined  by  the  Act)  in  an  exp)editious 
and  respectful  manner.  The  guidelines 
outlined  above  are  explicitly  intended 
to  facilitate  and  encourage  the  efforts  of 
these  existing  associations. 

8.  As  a  means  of  stimulating 
discussion,  the  Review  Committee 
would  like  to  offer  some  suggestions 
about  possible  alternative  procedures 
for  repatriating  unidentifiable  human 
remains.  These  are  suggestions  only  and 
not  intended  in  any  way  as  proposed 
regulations.  The  Committee  offers  more 
than  one  option  for  resolving  several 
procedural  issues  and  would  like  to 
solicit  comments  about  the  relative 
desirability  of  these  or  other  options. 


Draft  for  Comment  Only 

Possible  procedures  for  deciding  the 
disposition  of  unidentified  remains 
Procedures  for  identification  of 
potential  claimants 

Oprtion  1 

(1)  NPS  compiles  map  of  groups  and 
tribes  who  may  be  related  to  all  lands 
across  time  in  the  United  States. 

(2)  NPS  sends  inventories  of 
unidentifiable  remains  to  groups  with 
historical  or  cultural  ties  to  the  area 
from  which  the  remains  were  taken,  or 
where  they  currently  reside  if  their 
original  location  is  unknown. 

(3)  Interested  Native  American  groups 
determine  if  there  is  evidence  of  a  direct 
biological  or  cultural  affinity  between 
them  and  the  remains. 

(4)  In  the  absence  of  such  evidence, 
groups  may  use  geographical  and 
chronological  information  to  establish 
an  affinity  to  the  remains.  X        "       -~ 

Option  2  'v^ 

(1)  NPS  prepares  abstracts  of  the 
complete  national  inventories  and  sends 
copies  of  these  abstracts  to  every  tribe 
and  potentially  descendant  Native 
American  group  in  the  United  States. 

(2)  Interested  Native  American  groups 
review  information  on  remains  from 
areas  where  they  maintain  cultural  and 
historical  affinities. 

(3)  Interested  groups  determine  if 
there  is  evidence  of  a  direct  biological 
or  cultural  affinity  between  them  and 
the  remains. 

(4)  In  the  absence  of  such  evidence, 
groups  may  use  geographical  and 
chronological  information  to  establish 
an  affinity  to  the  remains. 

Procedures  for  Reviewing  Claims 

Option  1 

(1)  Tribe(s)  or  group(s)  make  a  request 
for  repatriation  by  providing  NPS 
evidence  of  their  affinity  to  the  remains. 

(2)  NPS  reviews  claims  for  remains 
and,  in  consultation  with  the  NAGPRA 
review  committee,  makes 
determinations  of  cultural  affinity. 

(3)  The  museum  or  requesting  group 
may  appeal  the  NPS  decision  to  the 
NAGPFLA  review  committee  or 
appropriate  courts. 

Option  2 

(1)  Tribe(s)  or  group{s)  requests 
repatriation  by  presenting  evidence  of 
an  affinity  with  the  coUectioi^  to  the 
museum  or  Federal  agency  holding  the 
remains. 

(2)  Museum  or  Federal  agency 
reviews  request  for  repatriation  and 
makes  determinations  of  cultural 
affinity. 


(3)  If  the  museum  or  Federal  agency 
decides  an  affinity  does  not  exist,  the 
requesting  group  may  appeal  the 
decision  to  the  NAGPRA  review 
committee  or  appropriate  courts. 

Procedures  for  making  repatriations  to 
Native  American  groups  without  BIA 
recognition 

(1)  If  it  is  determined  that  a  Native 
American  group  has  an  affinity  with  the 
remains,  a  notice  of  intent  to  repatriate 
is  published  in  the  federal  register  with 
an  appropriate  waiting  period  to  allow 
other  tribes  enough  time  to  file 
additional  claims. 

(2)  If  additional  claims  for  specific 
remains  are  filed  after  this  pubUcation. 
the  NPS  will  review  the  case  for  each 
additional  request. 

(3)  If  it  is  determined  based  on  this 
review  that  the  additional  requesting 
tribe  or  group  does  have  an  affinity  with 
the  remains  no  repatriation  will  occur 
until  all  claimants  reach  a  consensual 
agreement  on  the  disposition  of  the 
remains. 

(4)  If  agreement  is  reached,  the 
remains  will  be  repatriated  to  the 
requesting  groups. 

(5)  If  agreement  cannot  be  resolved 
through  consensual  agreement,  the 
claimants  can  ask  the  NAGPRA  review 
committee  to  mediate  the  dispute  or 
appeal  to  the  appropriate  courts. 

[PR  Doc.  95-14999  Filed  6-19-95;  8:45  am) 

BILUNO  CODE  4310-70-F 


INTERSTATE  COMMERCE 
COMMISSION 

(Finance  Docket  No.  32697] 

Norfolk  Southern  Railway  Company- 
Trackage  Rights  Exemption— CSX 
Transportation,  Inc. 

CSX  Transportation.  Inc.  (CSXT)  has 
agreed  to  grant  overhead  trackage  rights 
to  Norfolk  Southern  Railway  Company 
(NS)  over  a  total  of  approximately  1.442 
feet  of  CSXT  rail  lines  located  in 
Chattanooga.  TN.  The  lines  involved  are 
described  as  follows: 

(1)  A  portion  of  Track  No.  161-C 
beginning  at  Track  Station  (T.S.)  1+24  of 
Track  No.  161-C  at  ownership  point 
between  CSXT  and  NS.  3,536  feet  north 
of  milepost  1-149.  and  extending  south 
to  the  point  of  switch  for  Track  No.  161- 
C  at  T.S.  0+00  of  Track  No.  161-C.  3.412 
feet  north  of  milepost  1-149.  a  distance 
of  124  feet. 

(2)  A  portion  of  Track  No.  161.  knov*m 
as  the  River  Lead  Track,  beginning  at 
the  point  of  switch  for  Track  No.  161- 
C.  3.412  feet  north  of  milepost  J-149. 
and  extending  south  to  the  point  of 
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switch  for  Track  No.  161-A,  2.315  north 
of  milepost  1-149.  a  distance  of  1,097 
feet. 

(3)  A  portion  of  Track  No.  161-A 
beginning  at  the  point  of  switch  for 
Track  No.  161-A  at  T.S.  0+00  of  Track 
No.  161-A,  2,315  feet  north  of  milepost 
J-149,  and  extending  south  to  T.S.  0+97 
of  Track  No.  161-A  at  the  ownership 
point  between  CSXT  and  NS,  2.218  feet 
north  of  milepost  1-149,  a  distance  of  97 
fieet. 

(4)  A  portion  of  Track  No.  161-B 
begiiming  at  the  point  of  switch  for 
Track  No.  161-B  at  T.S.  0+00  of  Track 
No.  161-B,  3,402  feet  north  of  milepost 
J-149.  and  extending  south  to  T.S.  1+24 
of  Track  No.  161-B  at  the  ownership 
point  between  CSXT  and  Siskin  Steel  & 
Supply  Co..  Inc.,  a  distance  of  124  feet. 

The  purpose  of  the  transaction  is  to 
allow  NS  to  continue  serving  Siskin 
Steel  after  a  portion  of  NS's  track  is 
removed  to  accommodate  an  expansion 
of  Siskin  Steel's  facility, The  trackage 
rights  were  to  become  effective  on  or 
after  June  7, 1995. 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  If  the  notice  contains  false 
or  misleading  information,  the 
exemption  is  void  ab  initio.  Petitions  to 
revoke  the  exemption  under  49  U.S.C. 
10505(d)  may  be  filed  at  any  time.  The 
filing  of  a  petition  to  revoke  will  not 
stay  the  transaction.  Pleadings  must  be 
filed  with  the  Commission  and  served 
on:  Greg  E.  Summy.  Norfolk  Southern 
Corporation.  Three  Commercial  Place, 
Norfolk.  VA  23510-2191. 

As  a  condition  to  use  of  this 
exemption,  any  employees  adversely 
affected  by  the  trackage  rights  will  be 
protected  pursuant  to  Norfolk  and 
Western  Ry.  Co— Trackage  Rights— BN. 
354  I.C.C.  605  (1978).  as  modified  in 
Mendocino  Coast  Ry..  Inc.— Lease  and 
Operate.  360  I.C.C.  653  (1980). 

Decided:  )une  12. 1995. 

By  the  Commission,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
|FR  Doc.  95-15011  Filed  6-19-95;  8:45  am) 

BILLING  CODE  7035-01-P 


DEPARTMENT  OF  JUSTICE 

Advisory  Council  on  Violence  Against 
Women 

agency:  Department  of  Justice. 
ACTION:  Notice  of  establishment  of  the 
Advisory  Council  on  Violence  Against 
Women. 


Committee  Act.  and  Executive  Order 
No.  12838,  the  Attorney  General  is 
establishing  the  Advisory  Council  on 
Violence  Against  Women  for  the 
purpose  of  providing  the  Attorney 
General  and  Secretary  of  Health  and 
Human  Services  practical  and  general 
pohcy  advice  concerning  the 
implementation  of  the  Violence  Against 
Women  Act  (VAWA).  The  committee 
will  work  to  bring  national  attention  to 
the  problem  of  violence  against  women 
and  increase  public  awareness  of  the 
need  for  improved  strategies  to  curb 
and/or  eliminate  violence  against 
women.  In  addition,  the  committee  will 
provide  an  organized  public  fonun  of 
discussion  of  issues  relating  to  violence 
against  women. 

Necessity  for  this  Advisory  Coimcil 
arose  due  to  implementation  of  the 
VAWA.  Through  the  creation  of  new 
federal  crimes  and  enhanced  penalties, 
and  the  commitment  of  federal 
resources,  the  VAWA  seeks  to  reduce 
the  incidence  of  violence  against 
women  and  to  improve  the  response  of 
the  criminal  justice  system  and  himian 
services  providers  to  such  violence. 

The  Advisory  Council  shall  be 
composed  of  40  members  representing 
law  enforcement  agencies,  the  health 
and  mental  health  profession,  victims 
services  and  other  fields  involved  in 
countering  violence  against  women. 
Criteria  to  be  used  in  selecting  members 
shall  include:  (1)  A  demonstrated 
background  and  interest  in  the  issue  of 
violence  against  women,  particularly 
domestic  violence  and  sexual  assault; 
(2)  balance  in  point  of  view  or 
professional  perspective,  and  (3) 
geographical  balance. 

The  Advisory  Council  on  Violence 
Against  Women  will  function  solely  as 
an  advisory  body  in  compliance  with 
the  provision  of  the  Federal  Advisory 
Committee  Act.  Its  charter  will  be  filed 
in  accordance  with  the  provisions  of  the 
Act. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bonnie  Campbell,  Director  of  the  Office 
of  Violence  Against  Women,  10th  & 
Pennsylvania  Avenue  NW.,  Washington 
DC.  Room  5302.  telephone  (202)  616- 
8894. 

Dated:  June  13, 1995. 
Bonnie  Campbell, 

Director.  Office  of  Violence  Against  Women. 
|FR  Doc.  95-14986  Filed  6-19-95;  8:45  ami 
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ACTION:  Notice  of  availability. 
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SUMMARY:  In  accordance  with  the 
provisions  of  the  Federal  Advisory 


Office  of  Community  Oriented  Policing 
Services,  COPS  Universal  Hiring 
Program 

AGENCY:  Office  of  Community  Oriented 
Policing  Services,  Department  of  Justice. 


summary:  The  Department  of  Justice. 
Office  of  Community  Oriented  Policing 
Services  ("COPS")  announces  the 
availability  of  grants  to  hire  and/or 
rehire  additional  sworn  law 
enforcement  officers  to  engage  in 
community  policing.  The  COPS 
Universal  Hiring  Program  permits 
interested  agencies  to  supplement  their 
current  swom  forces  or  to  establish  a 
new  law  enforcement  agency.  Eligible 
applicants  include  State,  local,  and 
Indian  law  enforcement  agencies,  as 
well  as  jurisdictions  seeking  to  establish 
a  new  law  enforcement  agency  and 
other  agencies  serving  specialized 
jurisdictions,  such  as  transit,  housing, 
college,  school,  or  natural  resources. 
Agencies  that  have  received  funds 
through  COPS  AHEAD  or  COPS  FAST 
need  not  submit  a  new  application  for 
additional  officers  under  the  COPS 
Universal  Hiring  Program.  The  COPS 
Office  will  contact  those  grantees 
separately  to  determine  their  need  for 
additional  resources  through  this 
program. 

DATES:  COPS  Universal  Hiring  Program 
Application  Kits  will  be  available  on  or 
about  June  10, 1995.  There  will  be  three 
application  deadlines  for  the  Universal 
Hiring  Program:  July  31, 1995,  for 
Round  1;  October  15, 1995.  for  Round 
2;  and  March  15,  1996.  for  Round  3. 
Funding  for  Rounds  2  and  3  is  subject 
to  future  Congressional  appropriations. 
Applications  not  funded  in  Rounds  1 
and  2  will  be  carried  over  to  subsequent 
rounds. 

ADDRESSES:  COPS  Universal  Hiring 
Program  Application  Kits  will  be  mailed 
to  all  eUgible  agencies  or  may  be 
obtained  by  writing  to  COPS  Universal 
Hiring  Program.  1100  Vermont  Avenue 
NW..  Washington,  DC  20530.  or  by 
calling  the  Department  of  Justice  Crime 
Bill  Response  Center,  (202)  307-1480  or 
l_a00-421-6770.  Completed  COPS 
Universal  Hiring  Program  Application 
Kits  should  be  sent  to  COPS  Universal 
Hiring  Program,  COPS  Office,  1100 
Vermont  Avenue  NW.,  Washington,  DC 
20530. 

FOR  FURTHER  INFORMATION  CONTACT: 
The  Department  of  Justice  Crime  Bill 
Response  Center,  (202)  307-1480  or  1- 
800-421-6770. 

SUPPLEMENTARY  INFORMATION:  The 
Violent  Crime  Control  and  Law 
Enforcement  Act  of  1994  (Pub.  L.  103- 
322)  authorizes  the  Department  of 
Justice  to  make  grants  for  the  hiring  or 
rehiring  of  law  enforcement  officers  to 
engage  in  community  policing.  The 
COPS  Universal  Hiring  Program  permits 
interested  agencies  to  supplement  their 


current  swom  forces  or  to  establish  a 
new  law  enforcement  agency,  through 
grants  for  up  to  three  years.  All  law 
enforcement  agencies,  as  well  as 
jurisdictions  considering  establishing 
new  law  enforcement  agencies,  are 
eligible  to  apply  for  this  program.  In 
addition,  law  enforcement  agencies 
serving  specialized  jurisdictions,  such 
as  transit,  housing,  college,  school, 
natural  resources,  and  others,  are 
eligible  to  apply  for  this  program. 
,    Agencies  which  had  submitted  letters 
of  intent  or  initial  applications  under 
COPS  AHEAD  or  COPS  FAST,  but  were 
not  approved  for  funding,  will  need  to 
submit  an  application  under  the  COPS 
Universal  Hiring  Program  because  the 
COPS  Office  has  not  had  an  opportunity 
to  review  the  community  policing  plans 
of  these  agencies.  Agencies  which  have 
received  grants  through  the  COPS 
AHEAD  or  COPS  FAST  program  do  not 
need  to  submit  a  new  application  to  be 
eligible  for  funding  through  the  COPS 
Universal  Hiring  Program.  These 
grantees  will  be  contacted  separately  by 
the  COPS  Office  to  determine  their  need 
for  additional  resources  through  this 
program. 

There  are  three  application  deadlines 
for  this  program:  July  31,  1995,  for 
Round  1;  October  15, 1995,  for  Round 
2;  and  March  15.  1995.  for  Round  3. 
Funding  for  Rounds  2  and  3  are  subject 
to  future  Congressional  appropriations. 
Departments  may  apply  before  any  one 
of  the  deadlines  and  equal  consideration 
will  be  given  to  applications  in  any 
round.  Applications  which  are  not 
funded  in  Round  1  or  2  will  be  carried 
over  to  subsequent  rounds. 

All  applicants  will  be  asked  to 
provide  basic  community  policing  and 
planning  information  for  their  area  of 
jurisdictions.  In  addition,  new 
applicants  serving  jurisdictions  of 
50,000  and  over,  as  well  as  all  those 
jurisdictions  seeking  to  establish  a 
department  and  agencies  serving 
specialized  jurisdictions  (such  as 
transit,  housing,  college,  school,  or 
natural  resources),  will  be  asked  to 
provide  additional  information  relating 
to  the  applicant's  community  policing 
plan,  local  community  policing 
initiatives  and  strategies,  local 
community  support  for  the  applicant's 
community  policing  plans,  and  plans 
for  retaining  the  officers  at  the  end  of 
the  grant  period.  In  addition  to  the 
requested  community  policing 
information,  all  applicants  will  be  asked 
to  submit  a  streamlined  budget 
summary  containing  information 
relating  to  planned  hiring  levels,  salary 
and  fringe  benefits,  and  decreasing 
federal  share  requirements.  The  COPS 
Universal  Hiring  Program  Application 


offers  two  alternative  budget  worksheets 
which  are  tailored  to  the  number  of 
officers  requested  by  each  applicant: 
applicants  requesting  five  or  fewer 
officers  will  complete  one  budget 
worksheet  for  each  officer,  while 
applicants  requesting  more  than  five 
officers  will  complete  a  single  budget 
worksheet  based  on  the  average  yearly 
cost  per  officer. 

Grants  will  be  made  for  up  to  75 
percent  of  the  total  entry-level  salary 
and  benefits  of  each  officer  over  three 
years,  up  to  a  maximum  of  $75,000  per 
officer,  with  the  remainder  to  be  paid  by 
state  or  local  funds.  Waivers  of  the  non- 
federal matching  requirement  may  be 
requested  under  this  program,  but  will 
be  granted  only  upon  a  showing  of 
extraordinary  fiscal  hardship.  Grant 
funds  may  be  used  only  for  entry-level 
salaries  and  benefits.  Funding  will  begin 
once  the  new  officers  have  been  hired 
or  on  the  date  of  the  award,  whichever 
is  later,  and  will  be  paid  over  the  course 
of  the  grant. 

In  hiring  new  officers  with  a  COPS 
Universal  Hiring  Program  grant, 
grantees  must  follow  standard  local 
recruitment  and  selection  procedures. 
All  personnel  hired  under  this  program 
will  be  required  to  be  trained  in 
community  policing.  In  addition,  all 
personnel  hired  under  this  program 
must  be  in  addition  to.  and  not  in  lieu 
of,  other  hiring  plans  of  the  grantees. 

An  award  under  the  COPS  Universal 
Hiring  Program  will  not  affect  the 
eligibility  of  an  agency  for  a  grant  under 
any  other  COPS  program. 

Dated:  June  8. 1995. 
Joseph  E.  Brann, 
Director. 
IFR  Doc.  95-14988  Filed  6-19-95;  8:45  ami 

BILUNG  CODE  4410-01-M 


Advisory  Council  on  Violence  Against 
Women 

AGENCY:  United  States  Department  of 

Justice. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  Council  on  Violence 
Against  Women  will  meet  on  July  13, 
1995,  at  the  White  House  Conference 
Center,  726  Jackson  Place.  The  meeting 
will  start  at  10:00  a.m.  and  end  at 
approximately  4:00  p.m.  Agenda  items 
to  be  covered  include:  Strategies  to 
improve  public  awareness  of  violence 
against  women;  new  public/private 
alliances  to  address  the  problem,  and 
other  topics  related  to  violence  against 
women. 

The  meeting  will  be  open  to  the 
public  on  a  first-come,  first-seated  basis. 
Anyone  wishing  to  submit  written 


questions  to  this  session  should  notify 
the  Designated  Federal  Employee,  prior 
to  the  start  of  the  session.  The 
notification  may  be  by  mail,  telegram, 
facsimile,  or  a  hand  delivered  note.  It 
should  contain  the  requestor's  name; 
corporate  designation,  consumer 
affiliation,  or  Government  designation; 
along  with  a  short  statement  describing 
the  topic  to  be  addressed.  Interested 
persons  are  encouraged  to  attend. 
FOR  FURTHER  INFORMATION  CONTACT: 
Questions  regarding  this  meeting  may 
be  directed  to  Bonnie  Campbell, 
Director  of  the  Office  of  Violence 
Against  Women,  10th  and  Pennsylvania 
Avenue  NW.,  Room  5302,  telephone 
(202) 616-8894. 

Dated:  June  14, 1995. 
Bonnie  Campbell, 

Director,  Office  of  Violence  Against  Women. 
IFR  Doc.  95-14987  Filed  6-19-95;  8:45  ami 

BtLUNG  COOC  4410-01-M 


Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of 
1980,  as  Amended 

In  accordance  with  Departmental 
policy,  28  C.F.R.  50.7  and  pursuant  to 
section  122  of  the  Comprehensive 
Environmental  Response,  Compensation 
and  Liability  Act  ("CERCLA").  42  U.S.C. 
9622,  notice  is  hereby  given  that  a 
proposed  Amendment  to  Consent 
Decree  in  United  States  v.  Agrico 
Chemical  Company,  et  al..  Civil  Action 
No.  93-23-C,  was  lodged  on  May  30, 
1995,  with  the  United  States  District 
Court  for  the  Northern  District  of 
Florida,  Pensacola  Division.  The 
Amendment  to  Consent  Decree  modifies 
the  Consent  Decree  entered  by  the  Court 
on  May  4,  1994.  regarding  an  action 
brought  under  Sections  106  and  107  of 
the  Comprehensive  Environmental 
Response.  Compensation  and  Liability 
Act.  42  U.S.C.  9606  and  9607,  for 
implementation  of  Remedial  Action  and 
recovery  of  response  costs  incurred  and 
to  be  incurred  by  the  United  States  at 
Operable  Unit  One  of  the  Agrico 
Chemical  Superfund  Site  in  Pensacola, 
Florida.  This  amendment  requires 
implementation  of  Remedial  Design  and 
Remedial  Action  and  recovery  of 
response  costs  incurred  and  to  be 
incurred  by  the  United  States  at 
Operable  Unit  Two  of  the  Agrico 
Chemical  Superfund  Site  in  Pensacola. 
Florida. 

This  case  concerns  a  former  fertilizer 
manufacturing  facility  at  the 
intersection  of  Interstate  110  and 
Fairfield  Drive  in  Pensacola,  Florida, 
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known  as  the  Agrico  Chemical 
Company  Superfund  Site  (the  "Site"). 

EteTendants  Agrico  Chemical 
Company,  a  division  of  Freeport- 
MacMoRan  Resource  Partners  Limited 
Partnership,  and  Conoco,  Inc.,  a  wholly 
owned  subsidiary  of  E.I.  DuPont  de 
Nemours  and  Company,  Inc., 
(collectively,  the  "Settling  Defendants") 
have  agreed  in  the  proposed 
Amendment  to  Consent  Decree  to  pay 
the  United  States  $351,234.45  for  past 
response  costs  incurred  at  the  Site,  as 
well  as  all  future  response  costs 
incurred  by  the  United  States  in 
connection  with  this  Site,  including 
costs  of  overseeing  the  implementation 
of  the  Remedial  Design  and  Remedial 
Action  of  Operable  Unit  Two.  The 
Settling  Defendants  have  also  agreed  to 
implement  the  remedy  selected  by  EPA 
for  the  Site.  EPA  issued  the  Record  of 
Decision  ("ROD")  for  Operable  Unit 
Two  on  August  18. 1994.  The  selected 
remedy  provides  for  natural  attenuation 
of  the  groundwater  contamination,  in 
conjunction  with  Operable  Unit  One 
(which  will  prevent  further  contaminant 
loading  to  the  groundwater),  combined 
with  institutional  controls  to  restrict 
new  wells,  comprehensive  groundwater 
monitoring,  surface-water  monitoring  of 
Bayou  Texar,  and  plugging  and 
abandoning  any  impacted  irrigation 
wells.  The  estimated  present  value  of 
the  selected  remedy  for  Operable  Unit 
Two  is  $1.7  million.  The  ROD  also 
provides  for  a  contingency  remedy.  If,  in 
the  futiue,  fluoride  levels  in  nearby 
public  water  supply  wells  exceed 
Florida's  secondary  drinking  water 
standard  of  2  mg/1,  EPA  will  decide 
whether  wellhead  treatment  or  well 
replacement  is  needed.  The  estimated 
costs  of  the  contingency  remedy  are  $1 
million  for  well  replacement  and  $21 
million  for  wellhead  treatment. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
Amendment  to  Consent  Etecree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  for  the 
Environment  and  Natxiral  Resources 
Division,  Department  of  Justice, 
Washington,  DC  20530,  and  should  refer 
to  United  States  v.  Agrico  Chemical 
Company,  et  al..  DOJ  Ref.  #90-11-2- 
863. 

The  proposed  Amendment  to  Consent 
Decree  may  be  examined  at  the  Office  of 
the  United  States  Attorney,  Northern 
District  of  Florida,  114  East  Gregory 
Street,  Pensacola,  Florida;  the  Office  of 
the  United  States  Environmental 
Protection  Agency,  Region  fV,  345 
Courtland  Street,  N.E.,  Atlanta,  Georgia; 
and  at  the  Consent  Decree  Library,  1120 


G  Street  NW.,  4th  Floor,  Washington, 
DC  20005,  (202)  624-0892.  A  copy  of 
the  proposed  Amendment  to  Consent 
Decree  may  be  obtained  in  person  or  by 
mail  from  the  Consent  Decree  Library. 
1120  G  Street  NW.,  4th  Floor. 
Washington,  DC  20005.  In  requesting  a 
copy,  please  refer  to  the  referenced  case 
and  enclose  a  check  in  the  amount  of 
$38.75  (25  cents  per  page  reproduction 
costs),  payable  to  the  Consent  Decree 
Library  for  a  copy  of  the  Amendment  to 
Consent  Decree  with  attachments  (ROD 
and  Statement  of  Work)  or  a  check  in 
the  amount  of  $4.25,  for  a  copy  of  the 
proposed  Amendment  to  Consent 
Decree  without  those  attachments. 
Bruce  S.  Gelber. 

Acting  Chief,  Environmental  Enforcement 
Section,  Environment  and  Natural  Resources 
Division. 
(FR  Doc.  95-14956  Filed  6-19-95;  8:45  am) 

Ba.UNQ  COM  4410-01-M 


Notice  of  Lodging  of  Consent  Decree 
in  Action  Brought  Under  tt>e  Clean  Air 
Act 

In  accordance  with  28  CFR  50.7. 
notice  is  hereby  given  that  on  May  2, 
1995,  a  proposed  consent  decree  in 
United  States  v.  Nu-West  Industries, 
Inc.,  Civil  Action  No.  95-0205-S-EJL. 
was  lodged  with  the  United  States 
District  Court  for  the  District  of  Idaho. 

This  action  was  brought  by  the  United 
States  of  America  on  behalf  of  the 
Environmental  Protection  Agency 
("EPA")  pursuant  to  Section  113(b)  of 
the  Clean  Air  Act  ("CCA").  42  U.S.C. 
7413(b)  for  injunctive  relief  and 
assessment  of  civil  penalties  against  Nu- 
West  Industries,  Inc.  ("Nu-West").  The 
complaint  alleges  that  Nu-West  violated 
Section  113  of  the  CAA,  42  U.S.C.  7413. 
the  conditions  and  limitations  of  the 
Idaho  State  Implementation  Plan 
("SIP"),  40  CFR  52.670.  and  the 
Performance  Standards  for  Sulfuric 
Acid  Plants,  40  CFR  Part  60.  Subpart  H. 
The  alleged  violations  occurred  at  Nu- 
West 's  phosphate  fertilizer  facility 
located  in  Conda,  Idaho. 

Pursuant  to  the  proposed  consent 
decree  defendant  Nu-West  will  pay  to 
the  United  States  a  civil  penalty  in  the 
amount  of  $150,000  for  historical 
violations  of  the  SIP,  will  complete  two 
Supplemental  Environmental  Projects, 
which  are  described  fully  in  the  consent 
decree,  and  will  be  subject  to  stipulated 
penalties  for  failure  to  meet  the 
requirements  of  the  consent  decree.  The 
consent  decree  further  requires  Nu-West 
to  operate  in  compliance  with  the  Clean 
Air  Act,  the  Idaho  State  Implementation 
Plan,  and  the  Performance  Standards  for 
Sulfuric  Acid  Plants. 


The  Department  of  Justice,  for  a 
period  of  thirty  (30)  days  from  the  date 
of  this  publication,  will  receive 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General,  Environment  and  Natural 
Resource  Division,  Department  of 
Justice,  P.O.  Box  7611,  Ben  Franklin 
Station,  Washington,  DC  20044.  and 
should  refer  to  United  States  v.  Nu-West 
Industries,  Inc.,  DOJ  number  90-5-2-1- 
1922. 

Copies  of  the  proposed  consent  decree 
may  be  examined  at  the  Office  of  the 
United  States  Attorney,  877  W.  Main 
St..  Ste.  201,  Boise.  Idaho;  and  the 
Consent  Decree  Library,  1120  G  Street 
NW.,  4th  Floor,  Washington.  DC  20005. 
(202)  624-0892.  A  copy  of  the  proposed 
consent  decree  may  be  obtained  by  mail 
or  in  person  from  the  Consent  Decree 
Library.  When  requesting  a  copy  of  the 
consent  decree,  please  enclose  a  check 
in  the  amount  of  $3.25  (25  cents  per 
page  reproduction  costs)  payable  to  the 
"Consent  Decree  Library".  When 
requesting  a  copy  please  refer  to  United 
States  V.  Nu-West  Industries.  Inc.,  DOJ 
number  90-5-2-1-1922. 
Bruce  Gelber. 

Acting  Chief.  Environmental  Enforcement 
Section,  Environment  and  Natural  Resources 
Division. 
[FR  Doc.  95-14990  Filed  6-19-95;  8:45  am] 

MLUNO  COOe  4410-01-M 


Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Clean  Water  Act 

In  accordance  with  Departmental 
Policy.  28  CFR  50.7.  notice  is  hereby 
given  that  a  consent  decree  in  Slagle  v. 
United  States,  No.  5-90-170  (D.  Minn.), 
was  lodged  with  the  United  States 
District  Court  for  the  District  of 
Minnesota  on  May  24. 1995. 

The  proposed  consent  decree 
constitutes  a  final  settlement  of  all 
claims  against  the  defendant  Slagle 
pertaining  to  unpermitted  discharge  of 
pollutants  into  waters  of  the  United 
States,  in  connection  with  defendant's 
violations  of  Clean  Water  Act  ("CWA") 
sections  301  and  404,  33  U.S.C.  §§  1311 
and  1344,  and  pertaining  to  civil 
penalties  pursuant  to  CWA  section  309, 
33  U.S.C.  §  1319,  for  violations  by 
defendant  Slagle  at  a  site  located 
adjacent  to  Inguadona  Lake.  Cass 
County,  Minnesota  ("the  Site"). 

The  proposed  consent  decree 
permanently  enjoins  defendant:  (i)  From 
taking  any  action  at  the  Site  which 
results  in  the  discharge  of  dredged  or  fill 
material  into  the  waters  of  the  United 
States,  (ii)  to  take  all  necessary  actions 
to  complete  a  program  of  restoration  and 


conservation  in  accordance  with  the 
activities  and  schedule  set  forth  in  the 
"Requirements  For  Wetlands  Remedial 
Plan"  attached  as  Exhibit  A  to  the 
Consent  Decree,  and  (iii)  to  take  all 
necessary  actions  to  mitigate  the 
impacts  upon  wetlands  caused  by  his 
activities  at  the  Site.  The  defendant 
shall  also  pay  a  civil  penalty  of  $10,000. 

The  Department  of  Justice  will  accept 
written  comments  relating  to  this 
proposed  consent  decree  for  thirty  (30) 
days  from  the  date  of  publication  of  this 
notice.  Comments  should  be  addressed 
to  the  Assistant  Attorney  General, 
Environmental  and  Natural  Resources 
Division,  U.S.  Department  of  Justice, 
Attention:  Robert  E.  Lefevre,  Esquire, 
P.O.  Box  23986.  Washington.  D.C. 
20026-3986.  and  should  refer  to  Slagle 
V.  United  States.  No.  5-90-170  (D. 
Minn.)  DJ  Reference  No.  90-5-1-5-92. 

The  proposed  consent  decree  may  be 
examined  at  the  Clerk's  Office.  United 
States  District  Court.  316  North  Robert 
Street,  Room  708,  St.  Paul.  Minnesota 
55101,  or  at  the  office  of  Assistant 
United  States  Attorney  Friedrick 
Siekert,  234  U.S.  Courthouse,  110  S. 
fourth  Street.  Minneapolis.  Minnesota 
55401. 

LetitM  J.  Grishaw. 

Chief.  Environmental  Defense  Section. 
[FR  Doc.  95-14989  Filed  6-19-95;  8:45  ami 
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Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— the  ATM  Forum 

Notice  is  hereby  given  that,  on  May 
10. 1995.  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993. 15  U.S.C.  4301 
et  seq.  ("the  Act").  The  ATM  Forum  (the 
"ATM  Forum")  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  changes  in 
membership.  The  notifications  were 
filed  for  the  purpose  of  extending  the 
Act's  provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances. 
Specifically,  the  identities  of  the  new 
members  of  ATM  Forum  are:  3M. 
Austin,  TX;  Asahi  Chemical  Industry, 
Kawasaki  City,  Kanagawa  210,  JAPAN; 
Bolt  Beranek  &  Newman,  Cambridge. 
MA;  CSIRO  Radiophysics.  Epping. 
AUSTRALL\;  Deustche  Telekom  AG. 
Darmstadt,  GERMANY;  EMC, 
Hopkinton,  MA;  Harris  &  Jeffiies.  Inc.. 
Dedham.  MA;  Hyundai  Electronics 
America,  Milpitas.  CA;  Koninklijke  PTT 
Nederiand  NV,  Den  Haag,  THE 


NETHERLANDS;  Level  One 
Communications,  Sacramento.  CA; 
Matsushita  Electric  Works.  Ltd..  Tokyo, 
JAPAN;  Mitsubishi  Rayon  Co..  Ltd.. 
Aichi.  JAPAN;  NPB  Partners,  LP. 
Reston.  VA;  NTL\/ITS.  Bouler.  CO; 
Net2net  Corporation.  Hudson.  MA; 
Ossippee  Networks.  Waltham.  MA; 
Rockwell  International,  Santa  Barbara, 
CA;  S-COM  AG,  Berne, 
SWITZERLAND;  Synbios  Logic,  Inc..  Ft. 
Collins.  CO;  TUT  Systems.  Inc..  Santa 
Clara,  CA;  Tylink  Corporation,  Norton, 
MA;  Victor  Co.  of  JAPAN,  Ltd., 
Kanagawa.  JAPAN;  Westell.  Aurora.  IL; 
and  Xyplex.  Inc..  Littleton.  MA. 
Company  name  changes  include: 
Multimedia  Communications  to  MCC 
Networks.  Inc.;  and  Hughes  LAN 
Systems  to  Whittaker  Communications. 
The  following  companies  are  no  longer 
members:  Bipolar  Integrated 
Technology;  and  Integrated  Device 
Technology. 

No  changes  have  been  made  in  the 
plarmed  activities  of  ATM  Forum. 
Membership  remains  op)en.  and  the 
members  intend  to  file  additional 
written  notifications  disclosing  all 
changes  in  membership. 

On  April  19. 1993.  ATM  filed  its 
original  notification  pursuant  to  Section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  June  2.  1993  (58  FR  31415). 

The  last  notification  was  filed  with 
the  Department  on  February  9. 1995.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  April  20. 1995  (60  FR  19779). 
Constance  K.  Robinson. 
Director  of  Operations  Antitrust  Division. 
[FR  Doc.  95-14998  Filed  6-19-95;  8:45  am) 

■ILLMO  COM  4410-01-M 


Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— Collatwrative  Decision 
Support  for  Industrial  Process  Control 

Notice  is  hereby  given  that,  on  May  9, 
1995.  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993.  15  U.S.C.  4301, 
et  seq.  ("the  Act"),  Honeywell,  Inc.,  on 
behalf  of  the  participants  in  the 
Collaborative  Decision  Support  for 
Industrial  Process  Control  has  filed 
written  notifications  simultaneously 
with  the  Attorney  General  and  with  the 
Federal  Trade  Commission  disclosing 
(1)  the  identities  of  the  parties  to  the 
Collaborative  Decision  Support  for 
Industrial  Process  Control  and  (2)  the 
nature  and  objectives  of  the  venture. 
The  notifications  were  filed  for  the 
purpose  of  invoking  the  Act's  provisions 


limiting  the  recovery  of  antitrust 
plaintiffs  to  actual  damages  under 
specified  circumstances.  Piu^uant  to 
Section  6(b)  of  the  Act,  the  identities  of 
the  parties  and  the  general  area  of 
planned  activity  are:  Amoco  Oil 
Company,  Chicago,  IL;  Applied  Training 
Resources,  Houston,  TX;  British 
Petroleum,  Cleveland,  OH;  Chevron 
Research  and  Technology,  Richmond, 
CA;  Exxon  Research  and  Engineering. 
Florham  Park.  NJ;  Gensym  Corp., 
Cambridge.  MA;  Honeywell.  Inc.. 
Minneapolis,  MN;  Mobil  Research  and 
Development,  Princeton,  NJ;  Shell  Oil 
Company,  Houston,  TX;  Texaco. 
Bellaire,  TX;  SACDA.  London  Ontario 
CANADA. 

The  nature  and  objective  of  the 
collaborative  research  agreement 
performed  by  Honeywell  and  its  team  in 
accordance  with  a  Cooperative 
Agreement  from  the  Department  of 
Commerce,  National  Institute  of 
Standards  and  Technology  (NIST)  under 
NIST's  Advanced  Technology  Program 
(ATP),  is  to  work  on  the  development  of 
technologies  for  improving  the 
performance  and  the  efficient  handling 
of  process  upsets  of  industry  operations 
personnel  in  the  petrochemical 
industry,  thus  reducing  the  im{>act  of 
these  situations  by  a  factor  of  ten  and 
assuring  continued  technology 
leadership  for  the  U.S.  in  both 
petrochemical  processing  and  in 
computerized  process  control. 

Information  about  participation  in  the 
Collaborative  Decision  Support  for 
Industrial  Process  Control  may  be 
obtained  by  contacting  Wayne  E. 
Prochniak.  Honeywell.  Inc.. 
Minneapolis.  MN. 
Constance  K.  Robinson, 
Director  of  Operations,  Antitrust  Division. 
[FR  Doc  95-14993  Filed  6-19-95;  8:45  am) 

HLUNQ  COM  4410-01-M 


Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1933 — Financial  Services 
Technology  Consortium  Inc.;  Check 
Imaging  Project 

Notice  is  hereby  given  that,  on  May  2, 
1995,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993, 15  U.S.C.  4301 
et  seq.  ("the  Act").  Financial  Services 
Technology  Consortium.  Inc.  (the 
"Consortium ')  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  to  the  Check  Imaging 
Project  sponsored  by  the  Consortium 
and  (2)  the  nature  and  objectives  of  the 
Project.  The  notifications  were  filed  for 
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the  purpose  of  invoking  the  Act's 
provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances.  Pursuant 
to  Section  6(b)  of  the  Act.  the  identities 
of  the  parties  to  the  Project  are: 
atibank.  N.A..  New  York.  NY;  The  First 
National  Bank  of  Boston,  Boston.  N4A; 
The  Chase  Manhattan  Bank.  N.A.. 
Brooklyn.  NY;  Huntington  Bancshares 
hicorporated.  Columbus,  OH;  and 
Chemical  Bank,  New  York,  NY. 

The  objectives  of  the  Project  is  early 
technology  for,  and  demonstration  of 
the  feasibility  of,  a  national  check 
imaging  system 
CoiKtance  K.  Robinson, 
Director  of  Operations,  Antitrust  Division. 
|FR  Doc.  95-14994  Filed  6-19-95;  8:45  am) 

HLUNO  COM  441»-01-M 


Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— Southwest  Research 
institute;  "Gas  Pipeline  Monitoring  for 
Third-Party  Damage" 

In  notice  document  95-10314 
appearing  on  page  20751,  in  the  issue  of 
Thursday,  April  27. 1995,  in  the  second 
column,  on  line  seventeen  (17),  the 
word  "detected"  should  read 
"detection". 
Constance  K.  Robinson, 
Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  95-14995  Filed  6-19-95;  8:45  am] 

BILLMa  CODE  4410-01-M 


Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993 — Gas  Utilization  Research 
Forum 

Notice  is  hereby  given  that,  on  May 
15,  1995,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993. 15  U.S.C.  4301 
et  seq.  ("the  Act"),  the  Participants  in 
the  Gas  Utilization  Research  Forum 
("GURF")  Project  No.  2,  titled  "Mid- 
Range  LNG  Plant  Liquefaction  Process 
Study",  has  filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  to  GURF  Project  No.  2.  and 
(2)  the  nature  and  objectives  of  the 
venture.  The  notifications  were  filed  for 
the  purpose  of  invoking  the  Act's 
provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances.  Pursuant 
to  section  6(b)  of  the  Act,  the  identities 
of  the  parties  are  Amoco  Corporation, 
Naperville.  IL;  Chevron  Research  and 
Technology  Company,  Richmond.  CA; 
and  Gaz  de  France.  Research  Division, 


Nates  Cedex  01  FRANCE.  The 
contemplated  liquification  process  work 
is  to  be  carried  out  under  contract  with 
the  foregoing  Participants  by  M.W. 
Kellogg  Company,  Houston.  TX.  The 
objective  of  this  Project  is  to  investigate 
the  feasibihty  with  respect  to  the 
technical  definition  and  establishment 
of  an  LNG  facility  designed  to  export 
approximately  sixty  (60)  million 
standard  cubic  feet  of  liquefied  natural 
gas  per  day.  The  general  objectives  of 
the  Study  are  to  determine  the  preferred 
liquefaction  process  for  mid-range  LNG 
capacity  plants,  and  then  to  develop  a 
preliminary  plant  description  and 
definition;  conceptual  design  basis  for 
the  plant,  e.g.,  capacity,  plot  plan,  feed 
gas.  etc.;  and  a  preliminary  capital  and 
preliminary  operating  cost  estimate  for 
the  plant. 

Participation  in  this  Project  will 
remain  open  to  interested  persons  and 
organizations  until  the  Project 
Completion  Date,  which  is  presently 
anticipated  to  occur  approximately  five 
(5)  months  after  the  Project  commences. 
The  Participants  intend  to  file 
additional  written  notifications 
disclosing  all  changes  in  the 
membership  of  the  group  of  Participants 
involved  in  this  Project. 

Information  regarding  participation  in 
the  Project  may  be  obtained  from  Robert 
J.  Motal,  Chevron  Research  and 
Technology  Company,  100  Chevron 
Way.  P.O.  Box  4731,  Richmond,  CA 
94802-0627. 
Constance  K.  Robinson, 
Director  of  Operations,  Antitrust  Division. 
|FR  Doc.  95-15000  Filed  6-19-95;  8:45  am] 
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Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— Open  Software 
Foundation,  Inc. 

Notice  is  hereby  given  that,  on  May  1, 
1995,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993.  15  U.S.C.  4301 
et  seq.  ("the  Act").  Open  Software 
Foundation.  Inc.  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership.  The  notifications  were 
filed  for  the  purpose  of  extending  the 
Act's  provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances. 
Specifically,  the  identities  of  the  new, 
non-voting  members  of  OSF  are  as 
follows:  Citibank  N.A.  UK.  London,  UK; 
National  Institute  of  Standards  & 
Technology,  Gaithersburg,  MB;  Picture 
Network  International.  Arlington.  VA; 


Digital  Equipment  Corporation 
Australia,  Rhodes,  AUSTRALIA;  Open 
System  Solutions  GMBH.  Munchen, 
GERMANY;  Software  Associates  P/L.  N. 
Sydney,  AUSTRALIA;  US  Army 
CECOM.  Ft.  Monmouth.  NJ;  Digital 
Equipment  Corporation  Japan,  Tokyo, 
JAPAN;  and  North  Carolina  Office  of  the 
State,  Raleigh,  NC. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  OSF  intends 
to  file  additional  written  notifications 
disclosing  all  changes  in  membership. 

On  May  11, 1994,  OSF  filed  its 
original  notification  pursuant  to  Section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  August  31, 1994  (59  FR  45009). 

The  last  notification  was  filed  with 
the  Department  on  January  26,  1995.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  April  27.  1995  (60  FR  20749). 
Constance  K.  Robinson, 
Director  of  Operations.  Antitrust  Division. 
|FR  Doc.  95-14996  Filed  6-19-95;  8:45  am] 
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Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Actof  1993— PDES,  Inc. 

Notice  is  hereby  given  that,  on  March 
27,  1995,  pursuant  to  section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993,  15  U.S.C.  4301 
et  seq.  ("the  Act"),  PDES,  Inc.  filed 
written  notifications  simultaneously 
with  the  Attorney  General  and  the 
Federal  Trade  Commission  disclosing 
changes  to  its  membership.  The 
notifications  were  filed  for  the  purpose 
of  extending  the  Act's  provisions 
limiting  the  recovery  of  antitrust 
plaintiffs  to  actual  damages  under 
specified  circumstances.  Specifically, 
the  following  party  has  become  a 
member  of  PDES:  Integrated  Support 
Systems,  Inc.,  Clemson,  SC.  The 
following  parties  have  withdrawn  their 
membership  in  PDES:  Digital 
Equipment  Corporation;  Grumman 
Corporation;  Newport  News 
Shipbuilding  &  Drydock  Company;  and 
Northrop  Corporation. 

No  otner  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  PDES  intends 
to  file  additional  written  notifications 
disclosing  all  changes  in  membership. 

On  September  20.  1988.  PDES  filed  its 
original  notification  pursuant  to  section 


6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  October  14. 1988  (53  FR  40282). 

The  last  notification  was  filed  with 
the  Department  on  October  7. 1994.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  December  1.  1994  (59  FR  61638). 
Constance  K.  Robinson, 
Director  of  Operations,  Antitrust  Division. 
IFR  Doc.  95-14997  Filed  6-19-95;  8:45  am) 
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Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993 — Petroleum  Environmental 
Research  Forum 

Notice  is  hereby  given  that,  on  March 
23,  1995.  pursuant  to  section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993.  15  U.S.C.  4301 
et  seq.  ("the  Act"),  the  Participants  in 
the  Petroleum  Environmental  Research 
Forum  ("PERF")  Project  No.  94-09 
titled  "Improvements  in  Methods  for 
Biological  Treatment  of  Refinery 
Wastewater  and  Water  Reuse",  have 
filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  and  (2)  the  nature  and 
objectives  of  the  venture.  The 
notifications  were  filed  for  the  purpose 
of  invoking  the  Act's  provisions  limiting 
the  recovery  of  antitrust  plaintiffs  to 
actual  damages  under  specified 
circumstances.  Pursuant  to  section  6(b) 
of  the  Act,  the  identities  of  the  parties 
are  Amoco  Corporation,  Naperville, 
Illinois;  Exxon  Research  and 
Engineering  Company,  Florham  Park. 
New  Jersey;  and  Chevron  Research  and 
Technology  Company,  Richmond, 
California.  The  general  area  of  planned 
activity  is  to  exchange  research  on  the 
general  topic  of  refinery  wastewater 
treatment.  Specific  topics  of  interest  are 
biological  treatment,  with  an  emphasis 
on  nitrification,  and  water  reuse. 

Participation  in  this  venture  will 
remain  open  to  all  interested  persons 
and  organizations  until  the  Project 
Completion  Date,  which  is  presently 
anticipated  to  occur  in  December,  1996. 
Also  the  parties  intend  to  file  additional 
written  notifications  disclosing  all 
changes  in  the  membership  of  the  group 
of  Participants  involved  in  this  project. 
Information  regarding  participation  in 
the  Project  maybe  obtained  from  Dr. 
Ramachandra  Achar.  Amoco  Research 


Center.  Mail  Station  H-7,  150  West 
Warrenville  Road,  Naperville.  IL  60563. 
Constance  K.  Robinson. 
Director  of  Operations. Antitrust  Division. 
[FR  Doc.  95-14991  Filed  6-19-95;  8:45  ami 
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National  Cooperative  Research 
Notification  Water  Heater  Industry 
Joint  Research  and  Development 
Consortium;  Correction 

In  the  Federal  Register  Notice 
appearing  on  page  15789  in  the  issue  of 
Monday.  March  27,  1995.  in  the  second 
column,  in  the  first  paragraph,  in  the 
twenty-second  (22)  and  twenty-third 
(23)  lines,  the  company  "GSW  Water 
Heater  Company"  should  read  "GSW 
Water  Heating  Company". 
Constance  K.  Robinson, 
Director  of  Operations,  Antitrust  Division. 
IFR  Doc.  95-14992  Filed  6-19-95;  8:45  ami 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Job  Training  Partnership  Act:  Native 
American  Employment  and  Training 
Council;  Notice  of  Appointment  of 
Members 

SUMMARY:  Notice  is  hereby  given  that 
appointments  have  been  made  to  fill 
nine  (9)  vacancies  from  the  eighteen  (18) 
memberships  on  the  Native  American 
Employment  and  Training  Qouncil 
(NAETC). 

The  following  seven  (7)  individuals 
have  been  reappointed  to  the  Council: 

Representing  JTPA  Section  401 
Grantees 

Mr.  Elkton  Richardson,  JTPA  Director, 
North  Carolina  Commission  on  Indian 
Affairs.  Raleigh.  North  Carolina 

Ms.  Karen  Kay,  Executive  Director, 
Michigan  Indian  Employment  and 
Training  Services.  Inc..  Holt, 
Michigan 

Mr.  Frank  Siow.  JTPA  Director,  Pueblo 
of  Laguna,  Laguna,  New  Mexico 

Ms.  Bemadine  Wallace,  JTPA  Director, 

Montana  United  Indian  Association. 

Helena,  Montana 
Ms.  Carol  Peloza,  JTPA  Director,  Seattle 

Indian  Center,  Inc.,  Seattle, 

Washington 

Mr.  Harold  Wauneka,  JTPA  Director, 
Navajo  Tribe  of  Indians,  Window 
Rock,  Arizona 


Representing  Other  Disciplines 

Dr.  Scott  Butterfield.  Principal. 
Hayesville  Elementary  Sdiool.  Salem, 
Oregon 

The  following  two  (2)  individuals 
have  been  newly  appointed  to  the 
Council: 
Mr.  Warren  Cook,  Executive  Director, 

Mattaponi.  Pamunkey,  Monacan 

Consortium.  Prince  William.  Virginia 
Mr.  Bob  Giago,  President,  United  Urban 

Indian  Council,  Oklahoma  City. 

Oklahoma 

The  NAETC  was  established  under 
Section  401(k)(l)  of  Title  IV  of  JTPA.  as 
amended,  to  provide  advice  with 
respect  to  the  implementation  of  JTPA 
programs  for  Native  American  youth 
and  adults. 

DATES:  These  appointments  will  be 
effective  July  1. 1995.  and  will  expire  on 
June  30, 1997.  subject  to  the 
rechartering  of  the  NAETC  as  of  July  1, 
1995. 

FOR  ADOmONAL  INFORMAHON  CONTACT: 
Thomas  W.  Dowd,  Chief,  Division  of 
Indian  and  Native  American  Programs. 
Office  of  Special  Targeted  Programs, 
Employment  and  Training 
Administration,  Room  N— 4641. 
Washington.  DC  20210.  Telephone: 
202-219-8502  (this  is  not  a  toll-free 
number). 

Signed  at  Washington,  DC  this  15th  day  of 
June.  1995. 
Timothy  M .  Bamicle, 

Acting  Assistant  Secretary  for  Employment 
and  Training  Administration. 

(FR  Doc.  95-15074  Filed  6-19-95;  8:45  ami 
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Job  Training  Partnership  Act,  Title  III, 
Demonstration  Program:  Specialized/ 
Targeted  Dislocated  Worker  Services 
Project 

AGENCY:  Employment  and  Training 
Administration,  Labor. 

ACTION:  Notice  of  availability  of  funds 
and  solicitation  for  grant  application 
(SGA). 

SUMMARY:  All  information  required  to 
submit  a  proposal  is  contained  in  this 
announcement.  The  U.S.  Department  of 
Labor  (DOL),  Employment  and  Training 
Administration  (ETA),  announces  a 
demonstration  program  to  provide 
specialized  and/or  targeted  dislocated 
worker  services  to  be  funded  with 
Secretary's  National  Reserve  funds 
appropriated  through  Title  III  of  the  Job 
Training  Partnership  Act  (JTPA).  This 
notice  describes  the  process  that  eligible 
entities  must  use  to  apply  for 
demonstration  funds,  the  subject  area 
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for  which  applications  will  be  accepted 
for  funding,  how  grantees  are  to  be 
selected,  and  the  responsibilities  of 
grantees.  It  is  anticipated  that  up  to  $2 
million  will  be  available  for  funding  8- 
10  demonstration  projects  covered  by 
this  solicitation  with  no  project  being 
awarded  more  than  $400,000. 
DATES:  Applications  for  grant  awards 
will  be  accepted  commencing  June  20, 
1995.  The  closing  date  for  receipt  of 
applications  will  be  August  26, 1995,  at 
2:00  p.m.  (Eastern  Time)  at  the  address 
below. 

ADDRESSES:  Applications  shall  be 
mailed  to:  Division  of  Acquisition  and 
Assistance,  Attention:  Mr.  Willie  E. 
Harris,  Reference:  SGA/DAA  95-006, 
Employment  and  Training 
Administration,  U.S.  Department  of 
Labor.  Room  S-4203.  200  Constitution 
Avenue,  NW..  Washington,  DC  20210. 
FOfl  FURTHER  INFORMATION  CONTACT: 
Mr.  Willie  E.  Harris.  Division  of 
Acquisition  and  Assistance,  Telephone: 
(202)  219-7300  (this  is  not  a  toll-free 
number). 

SUPPLEMENTAL  INFORMATION;  This 
announcement  consists  of  five  parts. 
Part  I  describes  the  authorities  and 
purpose  of  the  demonstration  program 
and  identifies  demonstration  evaluation 
and  oversight  policy.  Part  II  describes 
the  application  process  and  provides 
detailed  guidelines  for  use  in  applying 
for  demonstration  grants;  Part  III 
includes  the  statement  of  work  for  the 
demonstration  projects.  Part  IV 
identifies  and  defines  the  selection 
criteria  which  will  be  used  in  reviewing 
and  evaluating  applications.  Part  V 
describes  the  reporting  requirements. 

Part  I.  Background 

A.  Authorities 

Section  324  of  the  Job  Training 
Partnership  Act  authorizes  the  use  of 
funds  reserved  under  Part  B  of  Title  III 
for  demonstration  programs  of  up  to 
three  years  in  length.  Under  section  324, 
the  Secretary  is  required  to  conduct  or 
provide  for  an  evaluation  of  the  success 
of  each  demonstration  program. 

The  Department  relies  on  applicants 
for  grants  to  comply  with  all  Federal 
and  State  laws  in  setting  up  their 
programs.  For  example,  we  expect  that 
grantees  will  comply  with  requirements 
for  licensing  and  that  they  would  obtain 
necessary  union  concurrence  when 
working  within  a  labor  agreement. 

B.  Purpose  of  the  Demonstration 

As  authorized  under  Title  III  of  JTPA, 
the  Dislocated  Worker  Program  provides 
a  wide  range  of  employment  and 
training  services  to  eligible  dislocated 
workers  to  help  them  find  and  qualify 


for  new  jobs.  While  the  overall 
population  served  by  the  program  has 
received  significant  assistance,  program 
experience  indicates  that  a  need  for 
specialized  services  exists  among  those 
who  face  particular  barriers  to 
employment.  Projects  funded  through 
this  solicitation  are  to  provide 
reemployment  and  retraining  services — 
as  described  in  Sections  314(c)  and 
314(d)  of  JTPA— to  dislocated  workers 
who  as  members  of  a  specific  target 
population  may  need  and  benefit  from 
the  receipt  of  specialized  services. 
Participants  must  be  eligible  under 
Section  301(a)  of  JTPA  and  be  members 
of  the  target  population  for  which  the 
project  is  designed.  For  purposes  of  this 
demonstration,  appropriate  target 
populations  include  those  groups:  (1) 
Who  have  experienced  greater  adverse 
labor  market  outcomes,  and/or  (2)  who 
need  more  or  specialized  employment 
and  training  services,  relative  to  the 
general  dislocated  worker  population 
served  by  JTPA  in  the  local  area(s)  of 
proposed  demonstration  project  activity. 
Possible  target  populations  could 
include  dislocated  workers,  veterans, 
handicapped  workers,  limited-English 
speaking  workers,  displaced 
homemakers,  or  others  with  a 
documented  record  of  labor  market 
outcomes  or  service  needs  as  noted'' 
above.  > 

The  purpose  of  this  demonstration  is 
to  identify  and  test  the  services  and 
service  mix  necessary  to  ensure  that  the 
following  demonstration  program  goals 
are  met  for  the  target  population:  (1)  At 
least  70  percent  of  project  participants 
will  find  employment  within  90  days 
after  leaving  the  project  at  an  average 
wage  of  at  least  90  percent  of  their 
previous  wage  (or  for  those  who  had  no 
previous  wage,  an  average  wage  at  least 
equivalent  to  the  poverty  level);  and  (2) 
at  least  70  percent  of  the  project 
participants  will  rate  the  services 
received  as  "extremely"  or  "very 
valuable." 

C.  Evaluation 

Under  a  separate  announcement,  DOL 
will  select  and  fund  separate  evaluation 
contractors  to:  (1)  Provide  technical 
assistance  to  grantees  in  establishing 
appropriate  data  collection  methods  and 
processes;  and  (2)  conduct  an 
independent  evaluation  of  the 
outcomes,  impacts  and  benefits  of  the  - 
demonstration  projects.  Grantees  will  be 
expected  to  make  available  participant 
records  and  access  to  personnel,  as 
specified  by  the  evaluation  contractor. 

In  addition.  DOL  will  establish,  for 
each  demonstration  project  site,  and 
oversight  group  made  up  of  federal. 
State  and  substate  staff. 


D.  Definitions 

Unless  otherwise  indicated  in  this 
announcement,  definitions  of  terms 
used  herein  shall  be  those  definitions 
found  in  the  Job  Training  Partnership 
Act,  as  amended,  particulariy  at  Section 
4  and  Section  301. 

Part  II.  Application  Process — All 
Information  Required  to  Submit  a 
Proposal  is  Contained  in  This 
Announcement 

A.  Eligible  Applicants 

Eligible  applicants  for  demonstration 
projects  funded  under  this 
announcement  include  States,  Title  III 
substate  grantees,  and  other 
organizations  and  institutions  that  can 
demonstrate  the  ability  to  deliver  the 
services  proposed  and  to  ensure  the 
integrity  of  the  funds  requested. 

B.  Contents 

An  original  and  three  (3)  copies  of  the 
proposal  shall  be  submitted.  The 
proposal  shall  consist  of  two  (2) 
separate  and  distinct  parts — Part  I,  the 
Financial  Proposal,  and  Part  II,  the 
Technical  Proposal. 

1.  Financial  Proposal — The  Financial 
Proposal,  Part  I,  shall  contain  the  SF- 
424,  "Application  for  Federal 
Assistance"  (Appendix  No.  1),  and  SF 
424-A,  "Budget"  (Appendix  No.  2).  The 
Federal  Domestic  Assistance  Catalog 
number  is  17.246.  The  budget  shall 
include  on  separate  pages:  a  cost 
analysis  of  the  budget,  identifying  in 
detail  the  amount  of  each  budget  line 
item  attributable  to  administrative  costs 
and  costs  for  one  or  more  of  the 
following  categories:  basic  readjustment 
services  (Section  314(c)(l-14, 16-18)  of 
JTPA),  supportive  services  [Section 
314(c)(15)],  and  retraining  services 
[Section  314(d)]  requested  through  this 
grant  [Note:  Other  Title  III  cost 
categories  not  mentioned  are 
specifically  excluded  from  grant 
expenditures,  e.g.  rapid  response 
assistance  and  needs-related  payments); 
an  identification  of  the  amount  of  each 
budget  line  item  which  will  be  covered 
by  other  funds  (if  applicable),  and  the 
sources  of  those  funds  (including  other 
Title  III  funds,  employer  funds,  in-kind 
resources,  secured  and  unsecured  loans, 
grants,  and  other  forms  of  assistance, 
public  and  private);  and  a  justification 
for  the  average  cost  of  service  per 
placement.  This  is  to  be  computed  by 
dividing  the  number  of  proposed 
participants  of  the  target  population 
who  will  be  employed  within  90  days 
after  leaving  the  project  into  the  total 
funds  requested,  and  is  to  be  compared 
to  existing  local  dislocated  worker 
program  costs. 


Grant  funds  may  cover  only  those 
costs  which  are  appropriate  and 
reasonable.  Federal  funds  cannot  be 
used  to  provide  training  which  an 
employer  is  in  a  position  to.  and  would 
otherwise,  provide,  nor  can  they  be  used 
to  provide  salaries  for  program 
participants. 

Federal  funds  may  not  be  used  for 
acquisition  of  production  equipment. 
The  only  type  of  equipment  that  may  be 
acquired  with  Federal  funds  is 
equipment  necessary  for  the  operation 
of  the  grant.  In  the  instance  of  a 
purchase,  the  cost  of  the  equipment  is 
to  be  prorated  over  the  projected  life  of 
the  equipment  to  determine  the  cost  to 
the  grant.  USE  OF  GRANT  FUNDS  TO 
PURCHASE  EQUIPMENT  WITH  A 
UNIT  COST  OF  $5,000  OR  MORE 
REQUIRES  SPECL\L  REVIEW  AND 
APPROVAL  FROM  DOL  PRIOR  TO 
PURCHASE. 

Applicants  may  budget  limited 
amounts  of  grant  funds  to  work  with  * 
technical  expert(s)  to  provide  advice 
and  develop  more  complete  project 
plans. 

2.  Technical  Proposal — ^The  technical 
proposal  shall  demonstrate  the  offeror's 
capabilities  in  accordance  with  the 
Statement  of  Work/Project  Summary  in 
Part  III  of  this  solicitation.  NO  COST 
DATA  OR  REFERENCE  TO  PRICE 
SHALL  BE  INCLUDED  IN  THE 
TECHNICAL  PROPOSAL. 

C.  Submission 

Grant  applications  will  be  evaluated 
carefully  by  a  panel  convened  by  the 
Department  after  closing  date  of  this 
solicitation.  Incomplete  or  non- 
responsive  proposals  may  be  returned 
without  evaluation.  An  application  will 
be  reviewed  based  upon  the  overall 
responsiveness  of  the  application's 
content  to  the  submission  requirements 
and  to  the  selection  criteria  found  in 
Part  IV.  taking  into  consideration  the 
extent  to  which  funds  are  available. 

D.  Hand-Delivered  Proposals 

Proposals  should  be  mailed  at  least 
five  (5)  days  prior  to  the  closing  date  for 
the  receipt  of  applications.  However,  if 
proposals  are  hand-delivered,  they  shall 
be  received  at  the  designated  place  by 
2  p.m..  Eastern  Time  on  the  closing  date 
for  receipt  of  applications.  All  overnight 
mail  will  be  considered  to  be  hand- 
delivered  and  must  be  received  at  the 
designated  place  by  the  specified  time 
and  closing  date.  Telegraphed  and/or 
faxed  proposals  will  not  be  honored. 
Failure  to  adhere  to  the  above 
instructions  will  be  a  basis  for  a 
determination  of  nonresponsiveness". 


E.  Late  Proposals 

Any  proposal  received  at  the  office 
designated  in  the  solicitation  after  the 
exact  time  specified  for  receipt  will  not 
be  considered  unless  it — 

(1)  was  sent  by  the  U.S.  Postal  Service 
registered  or  certified  mail  mX  later  than 
the  fifth  calendar  day  before  the  date 
specified  for  receipt  of  the  application 
(e.g.,  an  offer  submitted  in  response  to 

a  solicitation  requiring  receipt  of 
applications  by  the  30th  of  January  must 
have  been  mailed  by  the  25th);  or 

(2)  was  sent  by  U.S.  Postal  Service 
Express  Mail  Next  Day  Service — Post 
Office  to  Addressee,  not  later  than  5 
p.m.  at  the  place  of  mailing  two  working 
days  prior  to  the  date  specified  for 
receipt  of  proposals.  The  term  "working 
days"  excludes  weekends  and  U.S. 
Federal  holidays. 

The  only  acceptable  evidence  to 
establish  the  date  of  mailing  of  a  late 
proposal  sent  either  by  the  U.S.  Postal 
Service  registered  or  certified  mail  is  the 
U.S.  postmark  both  on  the  envelope  or 
wrapper  and  on  the  original  receipt 
from  the  U.S.  Postal  Service.  Both 
postmarks  must  show  a  legible  date  or 
the  proposal  shall  be  processed  as  if 
mailed  late.  "Postmark"  means  a 
printed,  stamped,  or  otherwise  placed 
impression  (exclusive  of  a  postage  meter 
machine  impression)  that  is  readily 
identifiable  without  further  action  as 
having  been  supplied  and  affixed  by 
employees  of  the  U.S.  Postal  Service  on 
the  date  of  mailing.  Therefore, 
applicants  should  request  the  postal 
clerk  to  place  a  legible  hand 
cancellation  "bull's  eye"  postmark  on 
both  the  receipt  and  the  envelope  or 
wrapper. 

The  only  acceptable  evidence  to 
establish  the  date  of  mailfng  of  a  late 
proposal  sent  by  "Express  Mail  Next 
Day  Service — Post  Office  to  Addressee" 
is  the  date  entered  by  the  post  office 
receiving  clerk  on  the  "Express  Mail 
Next  Day  Service — Post  Office  to 
Addressee"  label  and  the  postmark  on 
both  the  envelope  and  wrapper  and  on 
the  original  receipt  from  the  U.S.  Postal 
Service.  "Postmark"  has  the  same 
meaning  as  defined  above.  Therefore, 
applicants  should  request  the  postal 
clerk  to  place  a  legible  hand 
cancellation  "bull's  eye"  postmark  on 
both  the  receipt  and  the  envelope  or 
wrapper. 

F.  Withdrawal  of  Proposals 

Proposals  may  be  withdrawn  by 
written  notice  or  telegram  (including 
mailgram)  received  at  any  time  before 
award.  Proposals  may  be  withdrawn  in 
person  or  by  an  applicant  or  an 
authorized  representative  thereof,  if  the 


representative's  identify  is  made  known 
and  the  representative  signs  a  receipt  for 
the  proposal  before  an  award. 

G.  Period  of  Performance 

Project  operators  must  be  prepared  to 
deliver  services  within  90  days 
following  award.  The  delivery  of 
services  will  be  a  period  of  12  months. 
Grantees  will  be  allowed  up  to  90  days 
for  final  reports  and  closeout.  All 
projects  must  be  completed  not  later 
than  18  months  ft-om  the  date  of  award. 

H.  Funding 

DOL  plans  to  set  aside  up  to  $2 
million  to  be  disbursed  for  8-10 
projects,  contingent  upon  resources       , 
being  available  for  this  purpose.  It  is 
expected  that  no  project  will  be 
awarded  more  than  $400,000.  No 
additional  funds  will  be  available  under 
this  demonstration.  The  project  operator 
will  be  expected  to  seek  continued 
support  from  funds  distributed  by 
formula  through  the  JTPA  system. 

/.  Availability  of  Funds 

The  Government's  obligation  under 
these  grants  are  contingent  upon  the 
availability  of  appropriated  funds  from 
which  payment  for  grant  purposes  can 
be  made.  No  legal  liability  on  the  part 
of  the  Government  for  any  payment  may 
arise  until  funds  are  available  to  the 
Grant  Officer  for  these  grants  and  until  - 
the  Grantees  receive  notice  of  such 
availability,  to  be  confirmed  in  writing 
by  the  Grant  Officer. 

/.  Page  Count  Limit 

Applications  are  to  be  limited  to  30 
single-side  pages  8.5  in.  x  11  in.,  single- 
spaced,  with  a  maximum  of  15  pages  of 
attachments. 

K.  Cost  Limitations 

Demonstration  grants  are  not  subject 
to  the  cost  limitations  for  formula- 
funded  Title  HI  grants  at  Section  315  of 
the  JTPA.  However,  any  offeror 
proposing  administrative  costs  that 
exceed  15  percent  of  the  budget  and/or 
supportive  services  that  exceed  25 
percent  of  the  funds  requested  in  the 
application  shall  provide  a  narrative 
justification. 

Part  III.  Statement  of  Work 

Each  application  should  follow  the 
format  outlined  here.  For  every  section, 
A  through  G.  the  application  should 
include:  (1)  information  that  responds  to 
the  requirements  in  this  part;  (2) 
information  that  indicates  adherence  to 
the  provisions  described  in  Parts  1  and 
n  of  this  solicitation;  and  (3)  other 
information  the  offeror  believes  will 


32174 


Federal  Register  /  Vol.  60.  No.  118  /  Tuesday,  June  20,  1995  /  Notices 


Federal  Register  /  Vol.  60,  No.  118  /  Tuesday.  June  20,  1995  /  Notices 


32175 


address  the  selection  criteria  identified 
in  Part  IV. 

A.  Target  Population 

Describe  the  dislocated  worker  target 
population,  including  the  size,  location, 
and  the  documented  needs  of  this 
population  for  specialized  services 
related  to  the  population's  labor  market 
outcomes  and/or  the  availability  of 
JTPA  services  in  the  local  area(s)  to  be 
served  (as  indicated  in  Part  I.B.);  the 
barriers  to  employment  faced  by  the 
target  population;  the  number  of  target 
fKjpulation  members  to  be  served  by 
specifically  identified  local  area;  and 
the  criteria  and  process  for  selecting 
those  individuals  to  be  served  from 
among  the  total  number  of  eligible 
persons  in  each  area. 

B.  Components  of  the  Specialized/ 
Targeted  Dislocated  Worker  Service 
Demonstration 

Describe  the  major  elements  of  the 
specialized/targeted  dislocated  worker 
services  demonstration  project, 
including  how  the  project  works  in 
terms  of  the  individual  worker  getting 
access  to  the  reemployment  and 
retraining  services  which  the  individual 
needs.  Specifically: 

•  What  specialized  and  other  services 
will  be  covered  by  the  reemployment 
and  retraining  program?  Describe 
mechanisms  to  ensure  appropriate 
outreach  and  recruitment?  Explain  how 
these  services  are  relevant  to  the  target 
population  to  be  served?  [Note:  Such 
services  must  be  authorized  under 
Sections  314(c)  and  314(d)  of  JTPA  and 
comply  with  applicable  federal 
regulations  at  20  CFR  627  and  631.) 

•  How  will  the  reemployment  and 
retraining  service  needs  of  the 
individual  worker  be  determined?  What 
will  be  the  sequence  of  services 
provided  and  the  criteria/decision 
points  used  to  determine  the 
appropriateness  of  specific  services  for 
individual  participants?  [Note:  Include 
in  the  description  of  service  sequence  a 
flowchart  and  timelines.) 

•  How  will  qualified  providers  of 
reemployment  and  retraining  services 
be  determined? 

•  Will  workers  be  given  the  choice  of 
optional  providers  of  services?  If  so. 
how  will  these  options  be  developed, 
andiiow  will  the  worker  be  able  to 
access  this  information? 

•  How  will  the  amount  of  funds  to  be 
used  for  an  individual's  training  be 
determined? 

•  How  will  a  participant's  continuing 
participation  in  the  program  be 
monitored?  At  what  point(s)  will    " 
termination  occur?  '■ 


•  How  will  new  job  openings  and 
opportunities  for  the  project 
participants  be  identified  and  developed 
including  opportunities  for  jobs  in 
nontraditional  occupations? 

•  What  information  will  be  available 
to  the  worker  to  identify  and  evaluate 
alternative  employment  opportunities? 
How  will  this  information  be 
developed?  How  will  the  worker  be  able 
to  access  this  information? 

C.  Administration  and  Management 

Identify  the  management  structure  for 
the  project  and  demonstrate  the  means 
to  ensure  accountability  fo'  funds  as 
well  as  performance. 

Provide  a  description  of  the  process 
and  procedures  to  be  used  to  obtain 
feedback  from  participants  and  other 
appropriate  parties  on  the 
responsiveness  and  effectiveness  of  the 
services  provided.  The  description 
should  include  an  identification  of  the 
types  of  information  to  be  obtained,  the 
method(s)  and  frequency  of  data 
collection,  and  Kow  the  information  will 
be  used  in  implementing  and  managing 
the  project.  Specific  references  should 
be  made  to  collecting  information 
needed  to  determine:  (1)  The 
achievement  of  project  outcomes  as 
indicated  in  section  F  (including  90  day 
follow-ups  of  participants  to  determine 
demonstration  program  goal 
achievement)  and  (2)  the  reporting  of 
participants,  outcomes,  and 
expenditures.  It  is  expected  that 
grantees  may  employ  focys  groups  and 
surveys,  in  addition  to  other  methods,  to 
collect  feedback  information. 

Indicate  the  applicant's  past 
experience  in  the  management  of 
projects  similar  to  that  being  proposed, 
particularly  regarding  oversight  and 
operating  functions  including  financial 
management. 

D.  Use  of  Existing  Services  and 
Resources 

A  description  of  the  relationship  of 
the  proposed  project  to  the  ongoing 
assistance  to  dislocated  workers  through 
the  formula-funded  JTPA  Title  III 
program  in  the  service  area  and  other 
existing  public  and  private  resources. 
This  description  must  include  written 
comments  from  the  local  Title  III 
substate  grantee  regarding  those 
procedures  to  be  used  to  ensure  non- 
duplication  of  services  that  are  available 
to  project  participants  through  the 
formula-funded  Title  III  program. 

E.  Coordinated  and  Linkages 

Describe  the  consultation  with 
relevant  parties  in  developing  the 
project  design  and  the  role  of  these 
parties  in  implementing  the  project. 


Suggested  consultation  shall  include: 
State  JTPA  Dislocated  Worker  Unit, 
Substate  Title  III  grantee(s)  and 
administrative  entity(ies),  and  local 
organizations  in  the  project  service 
area(s)  providing  education,  training 
and  supportive  services. 

F.  Outcomes 

Identify  project  outcomes  and  the 
specific  measures,  and  planned 
achievement  levels,  that  will  be  used  to 
determine  the  success  of  the  project. 

These  outcomes  and  measures  should 
include,  but  are  not  limited  to: 

•  The  number  of  participants  to  be 
enrolled  in  services,  those  successfully 
completing  services  through  the  project, 
and  those  to  be  placed  into  new  jobs; 

•  The  number  of  participants  not 
successfully  completing  their  specific 
service  plans,  and  the  reasons  for  the 
non-completion; 

•  Measurable  effects  of  the  services 
provided  to  project  participants  as 
indicated  by  gains  in  individuals'  skills, 
competencies,  or  other  outcomes; 

•  Average  wages  of  participants  prior 
to  and  at  completion  of  project; 

•  Customer  satisfaction  with  the 
project,  and  at  critical  points  in  the 
service  delivery;  and 

•  Other  additional  measurable, 
performance-based  outcomes  that  are 
relevant  to  the  proposed  intervention 
and  which  may  be  readily  assessed 
during  the  period  of  performance  of  the 
project. 

Note:  An  explanation  of  how  such 
additional  measures  are  relevant  to  the 
purpose  of  the  demonstration  program  shall 
be  included  in  the  application. 

The  proposal  must  also  describe  how 
outcomes  achieved  by  individuals 
served  by  the  project  are  to  be  related 
to  the  demonstration  program  goals 
identified  in  Part  I,  section  B. 

G.  Replicability 

Describe  the  information  to  be 
provided  on  project  activities  that  will 
allow  other  parties  to  replicate  the 
proposed  project. 

Part  IV.  Evaluation  Criteria 

Prospective  offerors  are  advised  that 
the  selection  of  grantee(s)  for  award  is 
to  be  made  after  careful  evaluation  of 
proposals  by  a  panel  selected  by  DOL. 
Panelists  will  evaluate  the  proposals  for 
acceptability  based  on  the  various 
factors  enumerated  below.  The  panel 
results  are  advisory  in  nature  and  not 
binding  on  the  Grant  Officer. 

A.  Technical  Evaluation  (80  Points) 

Services  and  Target  Group.  (35 
points)  The  responsiveness  of  the 
services  to-be  provided,  including  the 


degree  to  which  the  services  appear  to 
meet  the  documented  specialized  needs 
of  the  target  population.  The 
demonstrated  relationship  between  the 
services  to  be  provided  and  the  jobs  into 
which  participants  are  to  be  placed.  The 
scope  of  the  project  in  terms  of  the 
number  of  participants  to  be  served. 
(Relates  to  information  requested  in  Part 
III.  sections  A.  B.  and  F.) 

Management  Structure.  (15  points) 
The  extent  to  which  the  management 
structure  ensures  accountability  for 
performance,  monitors  customer 
satisfaction,  and  includes  procedures  for 
continuous  quality  improvement.  The 
ability  of  the  management  structure  to 
determine  the  extent  to  which  the 
planned  project  outcomes  and 
demonstration  program  goals  have  been 
met  by  the  project.  (Relates  to 
information  requested  in  Part  III,  section 
C.) 

Coordination  and  Linkages; 
Utilization  of  Resources.  (10  points)  The 
extent  to  which  the  project  will  be 
integrated  with  other  existing  public 
and  private  resources  and  is  supported 
by  appropriate  State  and  local 
organizations.  (Related  to  information 
requested  in  Part  III,  sections  D  and  E.) 


Demonstrated  Experience.  (10  points) 
Experience  in  the  oversight  and 
operation  of  projects  requiring 
management  capabilities  and  experience 
similar  to  the  proposed  project.  (Relates 
to  information  requested  in  Part  III, 
section  C.) 

Replacability.  (10  points)  The 
completeness  of  the  information  to  be 
provided  on  project  activities  that  will 
allow  others  to  replicate  the  project.  The 
likelihood  that  the  approach  may  be 
applicable  to  a  broad  range  of  dislocated 
worker  programs  across  the  country. 
(Relates  to  information  requested  in  Part 
ni,  section  G.) 

B.  Cost  Evaluation  (20  Points) 

The  cost  effectiveness  of  the  project  as 
indicated  by  the  relationship  of 
proposed  costs  to  number  of 
participants  to  be  served,  the  range  of 
services  to  be  provided  and  the  planned 
outcomes,  as  compared  to  other  service 
strategies  available  for  Title  III  grantees. 
The  extent  to  which  the  budget  is 
justified  and  supports  the  planned 
outcomes. 

Applicants  are  advised  that 
discussions  may  be  necessary  in  order 
to  clarify  any  inconsistencies  in  their 
applications.  Applications  may  be 
rejected  where  the  information  requires 


is  not  provided  in  sufficient  detail  to 
permit  adequate  assessment  of  the 
proposal.  The  final  decision  on  the 
award  will  be  based  on  what  is  most 
advantageous  to  the  Federal 
Government  as  determined  by  the  ETA 
Grant  Officer. 

Part  V.  Reporting  Requirranents 

Applicants  selected  as  grantees  will 
be  required  to  provide  the  following 
reports: 

A.  Dislocated  Worker  Special  Project 
Reports  as  required  by  the  grant  award 
documents. 

B.  Standard  Form  269,  Financial 
Status  Report  Form,  on  a  quarterly  basis. 

C.  Quarterly  Progress  Reports. 

D.  Final  Project  Report  including  an 
assessment  of  project  performance. 

Signed  at  Washington,  £)C,  this  15th  day  of 
June  1995. 
Janice  E.  Perry, 

Grant  Officer,  Division  of  Acquisition  and 
Assistance. 

Appendices 

No.  1 — Application  for  Federal 
Assistance  (Standard  Form  424) 

No.  2 — Budget  Form — Non  Construction 
Programs  (Standard  Form  424-A) 
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INSTRUCTIONS  FOR  THE  SF  424 


This  U  a  ttandard  form  used  by  appHcants  u  a  required  Tacesheet  Tor  preapplications  and  •ppHeationt  Bubmitted 
for  Federal  atsittance.  It  will  be  uaed  by  Federal  agencies  to  obuin  applicant  certifkation  that  States  which  have 
Mtablished  a  review  and  eomment  procedure  in  response  to  Executive  Order  12372  and  have  selected  the  program 
to  be  included  in  their  process,  have  been  given  an  opportunity  to  review  the  applicant's  submission. 

Entry. 


Item:  Entry: 

1.  Self-explanatory. 

2.  Date  application  submitted  to  Federal  agency  (or 
State  if  applicable)  4  applicant's  control  number 
(ifapplicable). 

S.    State  use  only  (ifapplicable). 

4.  If  this  application  is  to  continue  or  revise  an 
existing  award,  enter  present  Federal  identifier 
number.  If  for  a  new  project,  leave  blank. 

5.  Legal  name  of  applicant,  name  of  primary 
organisational  unit  which  will  undertake  the 
assistance  activity,  complete  address  of  the 
applicant,  and  name  and  telephone  number  of  the 
person  to  contact  on  matters  related  to  this 
application. 

6.  Enter  Employer  Identification  Number  (EIN)  as 
assigned  by  the  Internal  Revenue  Service. 

7.  Enter  the  appropriate  letter  in  the  space 
provided. 

8.  Check  appropriate  box  and  enter  appropriate 
letteKs)  in  the  tpaceCs)  provided. 

— "New"  means  a  new  assistance  award. 

—  "Continuation"  means  an  extension  for  an 
additional  funding/budget  period  for  a  project 
with  a  projected  completion  date. 

—  "Revision"  means  any  change  in  the  Federal 
Government's  financial  obligation  or 
contingent  liability  from  an  existing 
obligation. 

9.    Name  of  Federal  agency  from  which  assistance  is 
being  requested  with  this  application. 

10.  Use  the  Catalog  of  Federal  Domestic  Assistance 
number  and  title  of  the  program  under  which 
assistance  is  requested. 


Item: 
12. 


U. 


Enter  a  brief  descriptive  title  of  the  project,  if 
more  than  one  program  is  involved,  you  should 
append  an  explanation  on  a  separate  sheet.  If 
appropriate  (e.g..  construction  or  real  property 
projects),  attach  a  map  showing  project  location. 
For  preapplications,  use  a  separate  sheet  to 
provide  a  summary  description  of  this  project. 


List  only  the  largest  political  entities  affected 
(e.g..  State,  counties,  cities). 


13.  Self-explanatory. 

14.  List  the  applicant's  Congressional  District  and 
any  District(s)  affected  by  the  program  or  project. 

15.  Amount  requested  or  to  be  contributed  during 
the  first  funding/budget  period  by  each 
contributor.  Value  of  in-kind  contributions 
should  be  included  on  appropriate  lines  as 
applicable.  If  the  action  will  result  in  a  dollar 
change  to  an  existing  award,  indicate  only  the 
amount  of  the  change.  For  decreases,  enclose  the 
amounts  in  parentheses.  If  both  basic  and 
supplemental  amounts  are  included,  show 
breakdown  on  an  attached  sheet.  For  multiple 
program  funding,  use  totals  and  show  breakdown 
using  same  categories  as  item  15. 

16.  Applicants  should  contact  the  State  Single  Point 
of  ConUct  (SPOC)  for  Federal  Executive  Order 
12372  to  determine  whether  the  application  is 
subyect  to  the  State  intergovernmental  review 
process. 

17.  This  question  applies  to  the  applicant  organi- 
sation, not  the  person  who  signs  as  the 
authorixed  representative  Categories  of  debt 
include  delinquent  audit  disallowances,  loans 
and  taxes. 

18.  To  be  signed  by  the  authorized  representative  of 
the  applicant.  A  copy  of  the  governing  body's 
authorization  for  you  to  sign  this  application  as 
oflicial  representative  must  be  on  file  in  the 
applicant's  office.  (Certain  Federal  agencies  may 
require  that  this  authorization  be  submitted  as 
part  of  the  application.) 
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^M^liT   TT   -  BODGET  INFORMATION 
SECTION  A  -  Budget  Summary  by  Categories 


(A) 

(B) 

(C) 

1 ,      Personnel 

2.      Fringe  Benefits    (Rate        %) 

3 .  Travel 

4.      Equipment 

» 

5,     Supplies 

6.      Contractual 

7.     Other 

8,      Total,   Direct  Cost 
(Lines  1   through   7) 

9.     Indirect  Cost    (Rate         %) 

10.   Training  Cost/Stipends 

11,    TOTAL  Funds  Requested 

(Lines   8   through   10) 

SECTION  B   -  Cost  Sharing/  Match  Summary   (if  appropriate) 


w 

(B) 

(C) 

1.  Cash  Contribution 

2.    In-Kind  Contribution 

3,   TOTAL  Cost  Sharing  /  Match 
(Rate           %) 

NOTE:  Use  Column  A  to  record  funds  requested  for  the  initial  period  of 

performance    (i.e.    12  months,    18  months,    etc.);   Column  B  to  record 
changes  to  Column  A   (i.e.   requests  for  additional   funds  or  line 
i.tem  changes;   and  Column  C  to  record  the  totals    (A  plus  B) . 


flNSTROCTIONS  ON  BACK  OF  FORM) 
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INSTROCTIONS  FOR  PART  II  -  BODGET  INFORMATION 


SECTION  A  -  Budget  Summary  by  Categories 

1.  Personnel :     Shov  salaries  to  be  paid  for  project  personnel.     • 

2.  Fringe  Benefits:      Indicate  the  rate  and  amount  of  fringe  benefits. 

3.  Travel :      Indicate  the  amount  requested  for  staff  travel.      Include 
funds  to  cover  at  least  one  trip  to  Washington,   DC  for  project 
director  or  designee. 

4.  Equipment:      Indicate  the  cost  of  non-expendable  personal   property 
that  has  a  useful   life  of  more   thetn  one  year  with  a  per  unit  cost  of 
$5, 000  or  more. 

5.  Supplies:      Include   the   cost  of  consumable  supplies  and  materials   to  be 
used  during  the  project  period. 

6.  Contractual :      Show  the  amount   to  be  used  for    (1)    procurement  contracts 
(except   those  which  belong  on  other  lines  such  as  supplies  and 
equipment) ;   and   (2)    sub-contracts/grants. 

7.  Other:      Indicate  all  direct  costs  not  clearly  covered  by  lines  1 
through   6  above,    including  consultants. 

8.  Total,   Direct  Costs:      Add  lines   1   through   7. 

9.  Indirect  Costs:      Indicate  the  rate  and  amount  of  indirect  costs. 
Please  include  a  copy  of  your  negotiated  Indirect  Cost  Agreement. 

10.  Training  /Stipend  Cost:      (If  allowable) 

11.  Total  Federal   funds  Requested:      Show  total   of  lines   6   through  10. 


SECTION  B  -  Cost  Sharing/Matching  Summary 

Indicate  the  actual  rate  and  amount  of  cost  sharing /matching  when 
there  is  a  cost  sharing /matching  requirement.      Also  include  percentage 
of  total   project  cost  and  indicate  source  of  cost  sharing /matching 
funds,    i.e.   other  Federal  source  or  other  Non-Federal   source. 


NOTE: 


PLEASE  INCLODE  A  DETAILED  COST  ANALYSIS  OF  EACH  LINE  ITEM. 


[FR  Doc.  95-15073  Filed  6-19-95;  8:45  am] 
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Mine  Safety  and  Healtti  Administration 

Summary  of  Decisions  Granting  in 
Whole  or  in  Part  Petitions  for 
Modification 

agency:  Mine  Safety  and  Health 
Administration  (MSHA).  Labor. 
ACTION:  Notice  of  affirmative  decisions 
issued  by  the  Administrators  for  Coal 
Mine  Safety  and  Health  and  Metal  and 
Nonmetal  Mine  Safety  and  Health  on 
petitions  for  modification  of  the 
application  of  mandatory  safety 
standards. 


SUMMARY:  Under  section  101(c)  of  the 
Federal  Mine  Safety  and  Health  Act  of 
1977.  the  Secretary  of  Labor  may  modify 
the  application  of  a  mandatory  safety 
standard  to  a  mine  if  the  Secretary 
determines  either  that  an  alternate 
method  exists  at  a  specific  mine  that 
will  guarantee  no  less  protection  for  the 
miners  affected  than  that  provided  by 
the  standard,  or  that  the  application  of 
the  standard  at  a  specific  mine  will 
result  in  a  diminution  of  safety  to  the 
affected  miners. 

Summaries  of  petitions  received  by 
the  Secretary  appear  periodically  in  the 
Federal  Register.  Final  decisions  on 
these  p)etitions  are  based  upon  the 
petitioner's  statements,  comments  and 
information  submitted  by  interested 
persons,  and  a  field  investigation  of  the 
conditions  at  the  mine.  MSHA  has 
granted  or  partially  granted  the  requests 
for  modification  submitted  by  the 
petitioners  listed  below.  In  some 
instances  the  decisions  are  conditioned 
upon  compliance  with  stipulations 
stated  in  the  decision. 
FOR  FURTHER  INFORMATION:  Petitions  and 
copies  of  the  final  decisions  are 
available  for  examination  by  the  public 
in  the  Office  of  Standards,  Regulations 
and  Variances.  MSHA.  Room  627,  4015 
Wilson  Boulevard,  Arlington.  Virginia 
22203. 

Dated:  June  13,  1995. 
Richard  V.  Zeutenhorst, 
Associate  Director,  Office  of  Standards, 
Regulations  and  Variances. 

Affirmative  Decisions  on  Petitions  for 
Modification 

Docket  No.:  M-92-166-C 

FR  Notice:  57  FR  59361 

Petitioner:  Costain  Coal,  Inc. 

Reg  Affected:  30  CFR  75.360 

Summary  of  Findings:  Petitioner's 
proposal  to  establish  a  continuous 
monitoring  station  to  monitor  the  air 
passing  through  the  William  Station 
intake  air  shaft,  the  3rd  East,  the  8th 
Main  North  intake  and  the  9th  Main 
North  entries  considered  acceptable 
alternative  method.  Granted  with 


conditions  for  the  3rd  East,  8th  Main 
North,  and  8th  Main  North  Parallel 
intake  aircourses. 
Docket  No.:  M-93-108-C 
FR  Notice:  58  FR  39238 
Petitioner:  Wenrich  Coal  Company 
Reg  Affected:  30  CFR  75.335 
Summary  of  Findings:  Petitioner's 
proposal  for  construction  of  seals 
using  wooden  materials  of  moderate 
size  and  weight  due  to  the  difficulty 
in  accessing  previously  driven 
headings  and  breasts  containing 
inaccessible  abandoned  workings;  to 
accept  a  design  criteria  in  the  10  psi 
range;  and  to  permit  the  water  trap  to 
be  installed  in  the  gangway  seal  and 
sampling  tube  in  the  monkey  seal  for 
seals  installed  in  pairs  considered 
acceptable  alternative  method. 
Granted  with  conditions. 
Docket  No.:  M-93-146-C 
FR  Notice:  58  FR  39569 
Petitioner:  RoxCoal.  Inc. 
Reg  Affected:  30  CFR  75.1719-1 
Summary  of  Findings:  Petitioner's 
proposal  to  ensure  that  no  equipment 
or  pedestrians  will  travel  in  front  of 
mobile  roof  support  (MRS)  while  its 
being  set  up;  to  provide  the  MRS  with 
reflective  tape;  and  to  use  continuous 
mining  machines  to  illuminate  the 
MRS  area  of  travel  on  the  pillar  line 
instead  of  illuminating  the  work  area 
considered  acceptable  alternative 
method.  Granted  with  conditions  for 
the  J.  H.  Fletcher  mobile  roof  support. 
Model  No.  MRS-13  (MRS),  used  as 
mobile  roof  support  for  second 
mining. 
Docket  No.:  M-93-149-C 
FR  Notice:  58  FR  39569 
Petitioner:  Little  Rock  Coal  Company 
Reg  Affected:  30  CFR  75.335 
Summary  of  Findings:  Petitioner's 
proposal  for  construction  of  seals 
using  wooden  materials  of  moderate 
size  and  weight  due  to  the  difficulty 
in  accessing  previously  driven 
headings  and  breasts  containing 
inaccessible  abandoned  workings;  to 
accept  a  design  criteria  in  the  10  psi 
range;  and  to  permit  the  water  trap  to 
be  installed  in  the  gangway  seal  and 
sampling  tube  in  the  monkey  seal  for 
seals  installed  in  pairs  considered 
acceptable  alternative  method. 
Granted  with  conditions. 
Docket  No.:  M-93-210-C 
FR  Notice:  58  FR  44701 
Petitioner:  Drummond  Company,  Inc. 
Reg  Affected:  CFR  75.1103^(a) 
Summary  of  Findings:  Petitioner's 
proposal  to  install  low-level  carbon 
monoxide  sensors  as  an  early  warning 
fire  detection  system  in  all  belt  entries 
in  lieu  of  point-type  heat  sensors 
considered  acceptable  alternate 

f 


method.  Granted  with  conditions. 
Petitioner's  request  for  relief  to  give 
effect  to  the  modification  granted. 
Docket  No.:  M-93-211-C 
FR  Notice:  58  FR  44701 
Petitioner:  Drummond  Company,  Inc. 
Reg  Affected:  30  CFR  75.350 
Summary  of  Findings:  Petitioner's 
proposal  to  install  a  low-level  carbon 
monoxide  detection  system  as  an 
early  warning  fire  detection  system  in 
all  belt  entries  used  as  intake 
aircourses.  Granted  for  the  use  of  belt 
air  to  ventilate  active  working 
sections.  Petitioner's  application  for 
relief  to  give  effect  to  the  March  2. 
1995,  Proposed  Decision  and  Order 
GRANTED. 
Docket  No.:  M-93-252-C 
FR  Notice:  58  FR  50055 
Petitioner:  The  Harriman  Coal 

Corporation 
Reg  Affected:  30  CFR  77.409(b) 
Summary  of  Findings:  Petitioner's 
proposal  to  operate  its  Caterpillar 
Excavators,  Model  245  without 
handrails  on  the  outside  of  walkways 
considered  acceptable  alternative 
method.  Granted  with  conditions. 
Docket  No.:  M-93-267-C 
FR  Notice:  58  FR  57627 
Petitioner:  AMAX  Coal  Company 
Reg  Affected:  30  CFR  77.900 
Summary  of  Findings:  Petitioner's 
proposal  to  use  electronic  pump 
controllers  to  sense  the  volume  of 
water  coming  into  the  pit  pumps  and 
automatically  turn  the  pump  on  and 
off  electronically  considered 
acceptable  alternative  method. 
Granted  with  conditions  for  pontoon- 
mounted  de-watering  pumps  to  be 
operated  with  undervoltage  protection 
provided  by  the  ground  monitor 
circuit  breaker. 
Docket  No.:  M-93-271-C 
FR  Notice:  58  FR  57627 
Petitioner:  Peabody  Coal  Company 
Reg  Affected:  30  CFR  75.364(b)(1) 
Summary  of  Findings:  Petitioner's 
proposal  to  establish  evaluation 
points  in  each  of  the  aircourse  entries 
#1,  #2,  and  #3  at  the  outby  end  of  the 
1st  Sub-Main  North  aircourse  near 
coordinate  1+70  and  at  the  inby  end 
near  coordinate  12+70;  to  test  these 
evaluation  points  on  a  weekly  basis 
and  record  the  test  results  in  a 
designated  book;  and  to  travel  the 
"neutral  entries"  adjacent  to  the  1st 
Sub-Main  North  entries  on  a  weekly 
basis  when  monitoring  the 
atmosphere  that  ventilates  the  entries 
considered  acceptable  alternative 
method.  Granted  with  conditions  for 
the  1st  Sub-main  North  intake 
aircourse  entries  from  coordinate 
1+70  to  12+70.  located  between 
crosscut  No.  15  to  crosscut  No.  84. 


Docket  No.:  M-93-308-C 

FR  Notice:  58  FR  64972 

Petitioner:  Consolidation  Coal  Company 

Reg  Affected:  30  CFR  75.1002 

Summary  of  Findings:  Petitioner's 
request  that  paragraph  25  of  MSHA's 
Proposed  Decision  and  Order,  docket 
number  M-92-90-C  be  amended  to 
eliminate  conflict  between  paragraph 
25  and  MSHA's  subsequently  issued 
section  75.342(a)(2)  requirements 
considered  acceptable  alternative 
method.  Granted  with  conditions  for 
the  high-voltage  longwall  system  at 
the  Robinson  Run  No.  95  Mine. 

Docket  No.:  M-93-309-C 

FR  Notice:  58  FR  64972 

Petitioner:  Tennessee  Energy 
Corporation 

Reg  Affected:  30  CFR  75.333(g) 

Summary  of  Findings:  Petitioner's 
proposal  to  designate  specific 
locations  strategically  positioned  and 
to  evaluate  the  quantity  and  quality  of 
air  entering  and  leaving  the  affected 
area  instead  of  ventilating  and 
evaluating  each  individual  area 
considered  acceptable  alternative 
method.  Granted  with  conditions  for 
the  unventilated  room  necks  of  the 
mine's  main  return  aircourse  for 
approximately  1,300  feet. 

Docket  No.:  M-93-311-C 

FR  Notice:  58  FR  64972 

Petitioner:  Maple  Meadow  Mining 
Company 

Reg  Affected:  30  CFR  75.364(a)(1) 

Summary  of  Findings:  Petitioner's 
proposal  to  establish  monitoring 
stations  at  a  point  50  feet  outby  spad 
#2076,  No.  3  Entry  to  monitor  the 
quantity  and  direction  of  air  entering 
and  leaving  the  affected  area  due  to 
deteriorating  roof  conditions 
considered  acceptable  alternative 
method.  Granted  with  conditions  for 
the  intake  aircourse  through  2111 
panel. 

Docket  No.:  M-93-313-C 

FR  Notice:  58  FR  64972 

Petitioner:  Heatherly  Mining,  Inc. 

Reg  Affected:  30  CFR  75.1700 

Summary  of  Findings:  Petitioner's 
proposal  to  mine  through  oil  and  gas 
well  boreholes  considered  acceptable 
alternative  method.  Granted  with 
conditions. 

Docket  No. :  M-93-3 1 7-C 

FR  Notice:  58  FR  68670 

Petitioner:  Richland  Coal  Company 
(now  Canfield  Energy,  Inc.) 

Reg  Affected:  30  CFR  75.342 

Summary  of  Findings:  Petitioner's 
proposal  to  monitor  continuously 
with  a  hand-held  methane  and  oxygen 
detector  instead  of  using  a  methane 
monitoring  system  on  permissible 
three-wheel  tractors  with  drag  bottom 


buckets  considered  acceptable 
alternative  method.  Granted  with 
conditions  for  the  permissible  three- 
wheel  battery-powered  tractors  used 
to  load  coal. 
Docket  No.:  M-93-3 18-C 
FR  Notice:  58  FR  68670 
Petitioner:  Consolidation  Coal  Company 
Reg  Affected:  30  CFR  75.343(b) 
Summary  of  Findings:  Petitioner's 
proposal  to  ventilate  the  underground 
shop  with  intake  air  that  is  coursed 
through  the  affected  air  course 
directly  into  a  return  air  course  and 
that  is  not  used  to  ventilate  working 
places;  and  to  establish  check  points 
to  monitor  for  methane  and  the 
quantity  of  air  in  the  affected  area  on 
a  weekly  basis  due  to  deteriorating 
conditions  considered  acceptable 
alternative  method.  Granted  with 
conditions  for  the  underground  shop 
known  as  the  Bowers  Air  Shaft  Motor 
Bam. 

Docket  No.:  M-93-321-C 
FR  Notice:  58  FR  68671 
Petitioner:  Energy  West  Mining 
Company  (formerly  Utah  Power  and 
Light  Company) 
Reg  Affected:  30  CFR  75.1101-8 
Summary  of  Findings:  Petitioner 
requests  to  amend  MSHA's  Proposed 
Decision  and  Order,  dated  April  29, 
1987  granting  petition  for 
•  modification,  docket  number  M-85- 
49-C.  Petitioner's  proposal  to  protect 
all  belt  drives  in  these  mines  with 
water  sprinkler  systems;  to  use 
upright  type  sprinkler  heads  as  an 
alternative  to  the  previously  approved 
pendant  type  sprinkler  heads;  and  to 
include  an  optional  2-inch  outlet  at 
the  end  of  the  2-inch  sprinkler  pipe  to 
extend  the  circuit  in  order  to  provide 
optional  coverage  of  remote 
headrollers  at  its  Deer  Creek,  Trail 
Mountain  and  Cottonwood  Mines  in 
Emery  County,  Utah  considered 
acceptable  alternative  method. 
Granted  with  conditions. 
Docket  No.:  M-93-327-C 
FR  Notice:  59  FR  1568 
Petitioner:  McElroy  Coal  Company 
Reg  Affected:  30  CFR  75.364(b)(2) 
Summary  of  Findings:  Petitioner's 
proposal  to  establish  evaluation 
points  at  specific  locations  and  to 
have  a  certified  person  monitor  for 
methane  and  the  quantity  and  quality 
of  air  at  these  evaluation  points  on  a 
weekly  basis  and  record  the  results  in 
a  book  kept  on  the  surface  due  to 
deteriorating  roof  conditions  in 
certain  areas  of  the  return  aircourse 
considered  acceptable  alternative 
method.  Granted  with  conditions  for 
the  "East  Return"  aircourses  between 
Monitoring  Station  No.  8  (near  2 


South  sealed  area)  and  Monitoring 
Station  No.  9  (near  Big  Tribble  return 
air  shaft). 
Docket  No.:  M-94-03-C  . 
FR  Notice:  59  FR  4114 
Petitioner:  Peabody  Coal  Company 
Reg  Affected:  30  CFR  75.364(b)(4) 
Summary  of  Findings:  Petitioner's 
proposal  to  have  a  certified  person  to 
monitor  on  a  weekly  basis  the 
methane  and  oxygen  concentrations 
and  quantity  of  air  outby  the  No.  1 
Permanent  Seal  at  Station  41+10  in 
Entry  1  of  the  1st  Submain  North  off 
the  1st  Submain  East  and  inby  the  No. 
1  Permanent  Seal  at  Station  40+70  in 
Entry  1  of  the  1st  Submain  North  off 
the  1st  Submain  East  due  to 
hazardous  roof  conditions  and  to 
record  the  results  in  a  book  kept  on 
the  surface  available  to  interested 
persons  considered  acceptable 
alternative  method.  Granted  with 
conditions  for  the  examination  of  the 
No.  1  seal  of  the  2nd  Panel  West  at  the 
Camp  No.  1  Mine. 
Docket  No.:  M-94-30-C 
FR  Notice:  59  FR  15238 
Petitioner:  Mon  River  Mining 

Corporation 
Reg  Affected:  30  CFR  75.364(b)(2) 
Summary  of  Findings:  Petitioner's 
proposal  to  establish  evaluation  check 
point  No.  3  outby  and  check  point  No. 
4  inby  the  crosscut  due  to 
deteriorating  roof  conditions  in  the 
right  return  in  the  crosscut  outby  the 
belt  overcast  and  the  adjacent  heading 
at  survey  Station  No.  45;  to  post 
danger  signs  and  block  off  the  affected 
area;  to  check  each  side  of  the 
crosscut  for  proper  air  movement  and 
for  methane  and  oxygen  deficiency 
and  record  the  date,  time  and  initials 
on  date  board  on  each  side  of  the 
crosscut;  to  make  weekly 
examinations  and  record  the  results  in 
a  record  book  kept  on  the  surface 
available  to  interested  persons 
considered  acceptable  alternative 
method.  Granted  with  conditions  for 
approximately  50  feet  of  the  return 
aircourse  off  the  No.  1  and  No.  2  Right 
rooms  ventilated  worked-out  areas  at 
the  No.  1  Deep  Mine. 
Docket  No.:  M-94-35-C 
FR  Notice:  59  FR  17793 
Petitioner:  Mountain  Coal  Company 
Reg  Affected:  30  CFR  75.804(a) 
Summary  of  Findings:  Petitioner's 
proposal  to  use  2/0  and  4/0  Anaconda 
SHD+GC.  and  2/0  and  4/0  Pirelli 
SHD-Center-GC  type  flame  resistant 
cables  with  a  flexible  No.  16  A.W.G. 
ground  check  conductor  for  the 
ground  check  continuity  check  circuit 
on  high-voltage  longwall  system(s) 
considered  acceptable  alternative 
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method.  Granted  with  conditions  for 
Mountain  Coal  Company's  West  Elk 
Mine's  longwall  systems  at  the  West 
Elk  Mine. 
Docket  No.:  M-94-37-C 
FR  Notice:  59  FR  17793 
Petitioner:  Golden  Oak  Mining 

Company.  L.P. 
Reg  Affected:  30  CFR  75.1710-1 
Summary  of  Findings:  Petitioner's 
proposal  to  operate  its  Joy  21  shuttle 
cars  without  canopies  or  cabs  and 
assertion  that  application  of  the 
standard  would  result  in  a  diminution 
of  safety  to  the  miners  considered 
acceptable.  Granted  for  the  two- 
middle  21 SC  Joy  shuttle  cars  on  the 
004-0  MMU  section,  in  mining 
heights  less  than  48  inches  at  the 
Tango  Mine  . 
Docket  No.:  M-94-53-C 
FR  Notice:  59  FR  24729 
Petitioner:  Kerr-McGee  Coal  Corporation 
Reg  Affected:  30  CFR  75.503 
Summary  of  Findings:  Petitioner's 
proposal  to  use  electric  motor-driven 
mine  equipment  in  a  longwall 
recovery  room  to  serve  as  a  power 
center  (transformer)  in  intake  air  for 
furnishing  power  to  roofbolters  with  a 
1200  foot  long.  Number  2,  G-GC,  2KV 
trail  cable  that  is  protected  for  a  short 
circuit  fault  with  an  instantaneous 
circuit  breaker  set  at  not  more  than 
600  amperes  at  all  points  of  the 
recovery  room  considered  acceptable 
alternative  method.  Granted  with 
conditions  for  trailing  cables 
supplying  the  3  Flether  single  boom 
roofbolters.  Model  No.  CDR-13-EC-F. 
approval  No.  2G-2674A-4,  Serial 
Nos.  91086,  91087.  and  92048  at  the 
Galatia  No.  56-1  Mine. 
Docket  No.:  M-94-58-C 
FR  Notice:  59  FR  26816 
Petitioner:  Costain  Coal,  Inc. 
Reg  Affected:  30  CFR  75.1002 
Summary  of  Findings:  Petitioner's 
proposal  to  use  high-voltage  (2400 
volts)  operated  equipment  inby  the 
last  open  crosscut  at  the  working 
longwall  sections  considered 
acceptable  alternative  method. 
Granted  with  conditions  for  the 
permissible  high-voltage  longwall 
equipment  at  the  Baker  Mine. 
Docket  No.:  M-94-60-C 
FR  Notice:  59  FR  29304 
Petitioner:  CONSOL  of  Kentucky.  Inc. 
Reg  Affected:  30  CFR  75.1101-8 
Summary  of  Findings:  Petitioner's 
proposal  to  use  a  single  overhead  pipe 
system  with  V.;-inch  orifice  automatic 
sprinklers  located  on  10  foot  centers 
to  cover  50  feet  of  fire-resistant  belt  or 
150  feet  of  nonfire-resistant  belt  with 
actuation  temperatures  between  200 
and  230  degrees  fahrenheit  with  water 


pressure  equal  or  greater  than  10  psi 
and  with  sprinklers  located  10  feet 
apart  so  that  the  discharge  of  water 
will  extend  over  the  belt  drive,  belt 
take-up,  electrical  control,  and  gear 
reducing  unit  considered  acceptable 
alternative  method.  Granted  with 
conditions  at  the  Jones  Fork  #llbcde- 
h4  Mine. 
Docket  No.:  M-94-62-C 
FR  Notice:  59  FR  29305 
Petitioner:  Air  Products  and  Chemicals, 

Inc. 
Reg  Affected:  30  CFR  77.213 
Summary  of  Findings:  Petitioner's 
proposal  to  have  an  escapeway  not 
less  than  30  inches  in  diameter  from 
the  tunnel  within  24  feet  of  the  tail 
roller  at  the  closed  end  of  the  tunnel; 
to  install  a  cable  type  heat  detection 
system  set  at  140  degrees  fahrenheit 
in  the  enclosed  portion  of  the  tunnel; 
to  install  heat'activated  sprinklers  in 
the  tunnel;  to  install  a  carbon 
monoxide  (CO)  monitoring  sensor  in 
the  tunnel  near  the  tail  roller  in  order 
to  activate  a  visual  alarm  in  the  area 
of  the  tail  roller  and  in  the  main  and 
fuel  handling  control  rooms  when  a 
level  of  15  ppm  is  reached;  and  to 
install  a  pull  cord  throughout  the 
tunnel  to  stop  the  belt  conveyor 
considered  acceptable  alternative 
method.  Granted  with  conditions  for 
an  alternate  escapeway  from  the 
conveyor  tunnel  at  the  Cambria 
Cogeneration  Facility. 
Docket  No.:  M-94-66-C 
FR  Notice:  59  FR  32465 
Petitioner:  Blue  Arc  Coal  Corporation, 

Inc. 
Reg  Affected:  30  CFR  75.342 
Summary  of  Findings:  Petitioner's 
proposal  to  monitor  continuously 
with  a  hand-held  methane  and  oxygen 
detector  instead  of  using  a  methane 
monitoring  system  on  permissible 
three-wheel  tractors  with  drag  bottom 
buckets  considered  acceptable 
alternative  method.  Granted  with 
conditions  for  the  Mescher 
permissible  three-wheel  battery- 
powered  tractors  used  to  load  coal  at 
the  No.  2  Mine. 
Docket  No.:  M-94-68-C 
FR  Notice:  59  FR  32465 
Petitioner:  Island  Creek  Coal  Company 
Reg  Affected:  30  CFR  75.1100-2(b) 
Sumnwry  of  Findings:  Petitioner's 
proposal  to  have  a  fire  hose 
strategically  located  of  sufficient 
length  so  that  any  affected  area  of  the 
belt  would  be  covered  from  the  most 
proximate  fire  hose  outlet;  to  have  700 
feet  of  fire  hose  instead  of  the 
required  500  feet  at  a  location  in  the 
immediate  area  of  the  longwall  belt 
drive;  to  have  crosscuts  leading  to  the 


firehose  outlets  passable  from  the  belt 
entry  by  removing  a  portion  of  the 
stoppings  at  or  near  the  fire  hose 
outlets  or  by  providing  stopping  doors 
at  or  near  the  fire  hose  outlets 
considered  acceptable  ahemative 
method.  Granted  with  conditions  for 
the  retreating  longwall  sections  at  the 
VP-8  Mine. 
Docket  No.:  M-94-82-C 
FR  Notice:  59  FR  35148 
Petitioner:  K  &  S  Coal  Company 
Reg  Affected:  30  CFR  75.1100-2(a)(2) 
Summary  of  Findings:  Petitioner's 
proposal  to  use  only  portable  fire 
extinguishers  to  replace  existing 
requirements  where  rock  dust,  water, 
cars,  and  other  water  storage  are  not 
practical  considered  acceptable 
alternative  method.  Granted  with 
conditions  for  firefighting  equipment 
in  the  working  sections  at  the  First 
Chance  Slope  Mine. 
Docket  No.:  M-94-107-C 
FR  Notice:  59  FR  40924 
Petitioner:  Energy  West  Mining 

Company 
Reg  Affected:  30  CFR  75.804(a) 
Summary  of  Findings:  Petitioner's 
proposal  to  use  Cablec 
Anacondabrand  5KV  3/C  Type 
SHD+GC.  Piralli  Type  SHD-CENTER- 
GC.  or  Tiger  Brand  5KV  Type  SHD- 
CGC.  MSHA-approved  flame  resistant 
cables  with  a  flexible  No.  16  A.W.G. 
ground  check  conductor  for  the 
ground  continuity  check  circuit,  on 
high-voltage  longwall  systems 
considered  acceptable  alternative 
method.  Granted  with  conditions  for 
longwall  systems  at  the  Deer  Creek 
Mine. 
Docket  No.:  M-94-114-C 
FR  Notice:  59  FR  40925 
Petitioner:  Consolidation  Coal  Company 
Reg  Affected:  30  CFR  75.503 
Summary  of  Findings:  Petitioner's 
proposal  to  use  800  feet  of  trailing 
cables  with  three-phase  480  volt  to 
supply  power  to  loading  machines, 
shuttle  cars,  roofbohers,  and  section 
ventilation  fans  while  developing 
longwall  panels  considered 
acceptable  alternative  method. 
Granted  with  conditions  for  the 
loading  machines,  roofbolters.  shuttle 
cars,  and  section  ventilation  fans  used 
to  develop  three-entr>'  longwall 
panels  in  the  Dilworth  Mine. 
Docket  No.:  M-94-115-C 
FR  Notice:  59  FR  40925 
Petitioner:  R  &  S  Coal  Company 
Reg  Affected:  30  CFR  75.1400 
Summary  of  Findings:  Petitioner's 
proposal  to  use  the  gunboat  without 
safety  catches  and  an  increased  rope 
strength  safety  factor  and  secondary 
safety  connections  which  are  securely 


fastened  around  the  gimboat  and  to 
the  hoisting  rope  above  the  main 
connecting  device  because  of  the 
steep,  frequently  changing  pitch  and 
numerous  curves  and  knuckles  in  the 
main  haulage  slope  considered 
acceptable  alternative  method. 
Granted  with  conditions  for  the  use  of 
the  gunboat  without  safety  catches  at 
the  Primrose  Slope  Mine. 

Docket  No.:  M-94-122-C 

FR  Notice:  59  FR  43869 

Petitioner:  Freeman  United  Coal  Mining 
Company 

Reg  Affected:  30  CFR  75.1002 

Summary  of  Findings:  Petitioner's 
proposal  to  use  high-voltage  (2400 
volts)  cables  to  power  longwall 
equipment  inby  the  last  open  crosscut 
and  within  150  feet  of  pillar  workings 
(gob)  areas  considered  acceptable 
alternative  method.  Granted  with 
conditions  for  the  permissible  high- 
voltage  longwall  equipment  at  the 
Orient  No.  6  Mine. 

Docket  No.:  M-94-131-C 

FR  Notice:  59  FR  46269 

Petitioner:  Monterey  Coal  Company 

Reg  Affected:  30  CFR  75.503 

Summary  of  Findings:  Petitioner's 
proposal  to  use  two  Fletcher  Model 
CDR-15  slim  line  roofbolters  with 
No.  2  AWG  G-GC  portable  cables  with 
1.200  feet  of  the  cable  reaching  across 
the  face  from  the  power  center  outby 
and  near  the  end  of  the  longwall 
panel  in  order  to  provide  additional 
support  for  the  face  in  preparation  for 
equipment  transfer  to  the  next  panel 
considered  acceptable  alternative 
method.  Granted  with  conditions  at 
the  No.  1  Mine. 

Docket  No.:  M-94-132-C 

FR  Notice:  59  FR  46269 

Petitioner:  Consolidation  Coal  Company 

Reg  Affected:  30  CFR  75.1002 

Summary  of  Findings:  Petitioner's 
proposal  to  use  high- voltage  (4160 
vohs)  cables  inby  the  last  open 
crosscut  to  supply  power  to  longwall 
equipment  and  that  application  of  the 
standard  would  result  in  a  diminution 
of  safety  to  the  miners  considered 
acceptable  alternative  method. 
Granted  with  conditions  for  the 
hybrid  longwall  system  (combination 
high-voltage  and  medium  voltage)  at 
the  Showmaker  Mine. 

Docket  No.:  M-94-164-C 

FR  Notice:  59  FR  59435 

Petitioner:  Mallie  Coal  Company,  Inc. 

Reg  Affected:  30  CFR  75.342 

Summary  of  Findings:  Petitioner's 
proposal  to  monitor  continuously 
with  a  hand-held  methane  and  oxygen 
detector  instead  of  using  a  methane 
monitoring  system  on  permissible 
three-wheel  tractors  with  drag  bottom 


buckets  considered  acceptable 
alternative  method.  Granted  with 
conditions  for  the  Mescher 
permissible  three-wheel  battery- 
powered  tractors  used  to  load  coal  at 
the  No.  4  Mine. 

Docket  No.:  M-94-183-C 

FR  Notice:  60  FR  3437 

Petitioner:  Southern  Utah  Fuel 
Company 

Reg  Affected:  30  CFR  75.1002 

Summary  of  Findings:  Petitioner's 
proposal  to  use  high-voltage  (2400 
volts)  cables  to  power  longwall 
equipment  considered  acceptable 
alternative  method.  Granted  with 
conditions  for  the  permissible  high- 
voltage  longwall  equipment  at  the 
SUFCo  Mine.  Petitioner's  application 
for  relief  to  give  effect  to  the  March 
17,  1995.  Proposed  Decision  and 
Order  GRANTED. 

Docket  No.:  M-79-32-M 

FR  Notice:  45  FR  3678 

Petitioner:  Kerr-McGee  Chemical  Corp. 
(now  New  Mexico  Potash 
Corporation) 

Reg  Affected:  30  CFR  57.11050 
(previously  30  CFR  57.11-50) 

Summary  of  Findings:  Petitioner's 
granted  petition  for  modification  was 
reviewed  and  changes  were  noted 
which  have  occurred  since  p>etition 
was  granted.  Based  on  this  review. 
MSHA  has  issued  an  amended 
Proposed  Decision  and  Order. 
Petitioner's  proposal  to  use  a  rescue 
changer  instead  of  a  second 
escapeway  in  certain  limited 
situations  considered  acceptable 
alternative  method.  Granted  with 
conditions. 

Docket  No.:  M-81-01-M 

FR  Notice:  48  FR  12564 

Petitioner:  Sunshine  Mining  Company 
(now  Sunshine  Precious  Metals,  Inc.) 

Reg  Affected:  30  CFR  57.11059 
(previously  57.11-59) 

Summary  of  Findings:  Petitioner's 
granted  petition  for  modification  was 
reviewed  and  changes  were  noted 
which  have  occurred  since  petition 
was  granted.  Based  on  this  review, 
MSHA  has  issued  an  amended 
Proposed  E)ecision  and  Order. 
Petitioner's  proposal  to  use  a  one- 
hour  self-contained  breathing 
apparatus  for  their  underground  hoist 
operators  considered  acceptable 
alternative  method.  Granted  with 
conditions. 

Docket  No.:  M-82-03-M 

FR  Notice:  47  FR  8896 

Petitioner:  Franklin  Limestone 
Company  (now  Franklin  Industrial 
Minerals) 

Reg  Affected:  30  CFR  57.4761 
(previously  57.4-61B) 


Summary  of  Findings:  Petitioner's 
granted  petition  for  nK>dification  was 
reviewed  and  noted  that  changes  were 
needed  to  the  previous  amended 
Proposed  Decision  and  Order 
December  14, 1994,  to  incorporate  the 
changes  specified  as  it  pertains  to 
operating  an  underground  shop 
without  fire  extinguishers  installed. 
Based  on  this  review,  MSHA  has 
issued  an  amended  Proposed  Decision 
and  Order  to  correct  the  phrase  to 
read  ".  .  .  ordered  that  modification 
of  the  application  of  30  CFR  57.4761 
to  the  Crab  Orchard  Mine  as  it 
pertains  to  operating  an  underground 
shop  without  certain  ventilation  or 
mechanical  fire  control  devices 
installed."  Granted  with  conditions. 

Docket  No. :  M-86-20-M 

FR  Notice:  52  FR  5217 

Petitioner:  Kennecott  Utah  Copper 

Reg  Affected:  30  CFR  56.9300 
(previously  56.9022) 

Summary  of  Findings:  On  December  3, 
1986.  Petitioner  filed  a  petition 
seeking  a  modification  of  the 
application  of  30  CFR  56.9022  to  its 
Utah  Copper  Division  Concentrator 
Plants  located  in  Magna.  Salt  Lake 
County,  Utah.  The  petitioner  alleging 
that  application  of  the  standard  would 
result  in  a  diminution  of  safety  to  the 
miners  and  that  the  alternative 
method  outUned  in  the  petition 
would  guarantee  no  less  than  the 
same  measure  of  protection  as  the 
mandatory  standard.  A  Proposed 
E)ecision  and  Order  (FIX))  was  issued 
granting  this  petition  on  May  25. 
1988.  On  June  24, 1988.  petitioner 
submitted  comments  requesting 
correction  to  certain  sections  in  the 
PDO.  On  July  14, 1988,  MSHA  issued 
an  amended  PDO  incorporating  the 
changes  requested  by  petitioner, 
allowing  the  operator  to  use  the 
tailings  impoundment  roadway 
without  berms  or  guards  conditioned 
upon  petitioner's  compliance  with 
specific  factors  and  upon 
circumstances  existing  at  the  mine  at 
the  time  modification  was  granted.  On 
October  24, 1988.  the  mandatory 
standard  was  revised  and 
redesignated  as  56.9300.  On  July  26. 
1994.  petitioner  submitted  a  request 
for  petition  to  be  amended,  noting 
that  conditions  have  changed  since 
previous  petition  was  granted.  After 
review  of  the  entire  record,  and 
MSHA's  investigative  report  and 
recommendations,  an  amended  PDO 
was  issued  on  March  8.  1995. 
modifying  the  granted  modification  of 
30  CFR  56.9022  to  Kennecott  Utah 
Copper  Concentrator — North.  On 
March  28, 1995.  petitioner  submitted 
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comments  requesting  correction  and/ 
or  clarification  of  certain  sections  in 
the  PDO.  This  amended  PDO 
incorporates  the  changes  requested  by 
the  petitioner.  Granted  with 
conditions. 

Docket  No.:  M-94-18-M 

FR  Notice:  59  FR  15239 

Petitioner:  Santa  Fe  Pacific  Gold  Corp. 

Reg  Affected:  30  CFR  56.6309 

Summary  of  Findings:  Petitioner's 
proposal  to  recycle  used  petroleum- 
based  and  lubrication  oil  from 
equipment  and  blend  it  with  fuel  oil 
to  create  a  blasting  agent  (ANFO)  was 
granted,  MSHA  Proposed  Decision 
and  Order  (PDO)  issued  November  21, 
1994.  to  the  Twin  Creeks  Mine, 
allowing  the  operator  to  use  waste  oil 
instead  of  conventional  oil  when 
preparing  Ammonium  Nitrate  Fuel  oil 
blasting  agents  with  specific 
conditions.  On  December  8  and  29. 
1994,  the  petitioner  submitted  a 
review  of  the  conditions  relevant  to 
the  PEXD.  In  that  review  it  was  noted 
that  conditions  No.  2.  6.  and  14  were 
incorrect  and  needed  to  be  modified. 
This  PDO  incorporates  those 
modifications.  Granted  with 
conditions. 

Docket  No.:  M-94-38-M 

FR  Notice:  59  FR  50008 

Petitioner:  Independent  Aggregates 

Reg  Affected:  30  CFR  56.6306(b) 
Summary  of  Findings:  Petitioner's 
proposal  to  continue  drilling  the  shop 
pattern  while  loading  is  in  progress  by 
completing  a  drill  hole  and 
immediately  loading  the  hole  while 
continuing  to  drill  a  new  hole 
considered  acceptable  alternative 
method.  Granted  with  conditions. 

IFR  Doc.  95-15055  Filed  6-19-95:  8:45  am) 

BILLMO  CODE  4510'«3-P 


NATIONAL  INSTITUTE  FOR  LITERACY 

Agency  Information  Collection 
Activities  Under  0MB  Review 

AGENCY:  National  Institute  for  Literacy. 
ACTION:  Notice. 


SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
an  Information  Collection  Request  (ICR) 
has  been  forwarded  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  comment.  The  ICR  describes 
the  nature  of  the  information  collection 
and  its  expected  cost  and  burden. 
DATES:  Comments  must  be  submitted  on 
or  before  June  26,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sondra  Stein  at  (202)  632-1508. 


SUPPLEMENTARY  INFORMATION: 

Title 

Application  for  the  Adult  Learning 
Content  Standards  Development  awards 
to  public  and  private  not-for-profit 
organizations  operating  at  a  State  or 
national  level  to  participate  in  a 
grassroots  effort  to  improve  the 
effectiveness  of  the  system  in  preparing 
adults  for  their  roles  and  responsibilities 
as  parents,  citizens,  and  workers. 

Purpose 

The  purpose  of  the  Adult  learning 
Standards  Grant  is  to  launch  an 
ambitious  muUi-year  initiative  to 
promote  the  improvement  of  adult 
learning  systems  through  the 
development  of  content  standards  based 
on  four  customer-defined  purposes  for 
literacy. 

Abstract 

The  National  Literacy  Act  of  1991 
established  the  National  Institute  for 
Literacy  and  required  that  the  Institute 
to  contribute  to  the  establishment  of 
systems  for  adult  literacy  and  basic 
skills. 

Burden  Statement:  The  burden  for 
this  collection  of  information  is 
estimated  at  4  hours  per  response.  This 
estimate  includes  the  time  needed  to 
review  instructions,  complete  the  form, 
and  review  the  collection  of 
information: 

Respondents:  500 

Estimated  Number  of  Respondents:  60 

Estimated  number  of  Responses  Per 

Respondent:  1 
Estimated  Total  Annual  Burden  on 

Respondents:  2400 

Frequency  of  Collection:  One  time. 
Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  the 
information  collection,  including 
suggestions  for  reducing  the  burden  to: 
Susan  Green.  National  Institute  for 
Literacy,  800  Connecticut  Ave.,  NW., 
Suite  200  Washington,  DC  20006.  and 
Dan  Chenok,  Office  of  Management  and 
Budget,  office  of  Information  and 
Regulatory  Affairs.  725  17th  SUeet  NW., 
Washington.  DC  20503. 

Dated:  June  13. 1995. 
Andrew  I.  Hartman, 
Director.  NIFL 

(FR  Doc.  95-15113  Filed  6-19-95:  8:45  ami 
BILLING  CODE  60S5-01-M 


NATIONAL  SCIENCE  FOUNDATION 
Antarctic  Tour  Operators  Meeting 

The  National  Science  Foundation 
announces  the  following  meeting: 


Name:  Antarctic  Tour  Operators  Meeting. 

Date  and  Time:  July  13. 1995,  9:00  a.m- 
4:00  p.m. 

Place:  National  Science  Foundation.  Room 
375,  4201  Wilson  Boulevard.  Arlington. 
Virginia  22230. 

Type  of  Meeting:  Open. 

Contact  Person:  Nadene  G.  Kennedy,  Polar 
Coordination  Specialist,  Office  of  Polar 
Programs,  National  Science  Foundation. 
Arlington.  VA  22230,  Telephone:  703/306- 
1031;  Fax:  703/306-0139. 

Purpose  of  Meeting:  Pursuant  to  the 
National  Science  Foundation's 
responsibilities  under  the  Antarctic 
Conservation  Act  (Pub.  L.  95-541)  and  the 
Antarctic  Treaty,  the  U.S.  Antarctic  Program 
Managers  plan  to  meet  with  Antarctic  Tour 
Operators  to  exchange  information 
concerning  dates  and  procedures  for  visiting 
U.S.  Antarctic  stations,  review  the  latest 
Antarctic  Treaty  Recommendations 
concerning  the  environment  and  protected 
sites,  and  other  items  designed  to  protect  the 
Antarctic  environment. 

Agenda: 

•  Introduction  and  Overview 

•  Review  of  1994-95  Visits  to  McMurdo, 
Palmer  and  South  Pole  Stations 

•  Tour  Operator's  Comments  on  1994-95 
Season  Visits 

•  1995-96  Visits  to  McMurdo.  Palmer  and 
South  Pole  Stations 

•  Information  Dissemination 

•  Report  on  the  1994-95  Antarctic  Site 
Inventory 

•  Oil  Spill  Contingency  Plans 

•  Environmental  Impact  Assessments 

•  Report  From  the  International  Association 
of  Antarctic  Tour  Operators  (lAATO) 

•  Report  from  the  19th  Antarctic  Treaty 
Consultative  Party  Meeting  in  Seoul.  Korea 

•  Other  Items. 
Dennis  Peacock, 

Head.  Antarctic  Science  Section.  Office  of 

Polar  Programs. 

[FR  Doc.  95-15070  Filed  6-19-95:  8:45  am] 

BILLMO  CODE  75S6-41-M 


NUCLEAR  REGULATORY 
COMMISSION 

Documents  Containing  Reporting  or 
Recordkeeping  Requirements:  Office 
of  Management  and  Budget  (OMB) 
Review 

agency:  U.S.  Nuclear  Regulatory 
Commission  (NRG). 
ACTION:  Notice  of  the  OMB  review  of 
information  collection. 


SUMMARY:  The  NRG  has  recently 
submitted  to  the  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  Chapter  35). 

1.  Type  of  submission,  new,  revision,  or 
extension:  Revision 

2.  The  title  of  the  information 
collection:  10  CFR  Part  21.  "Reporting 
of  Defects  and  Noncompliance" 


3.  The  form  number  if  applicable:  Not 
applicable 

4.  How  often  the  collection  is  required: 
On  occasion 

5.  Who  will  be  required  or  asked  to 
report:  All  directors  and  responsible 
officers  of  firms  and  organizations 
building,  operating,  or  owning  NRC 
licensed  facilities  as  well  as  directors 
and  responsible  officers  of  firms  and 
organizations  supplying  basic 
components  and  safety  related  design, 
analysis,  testing,  inspection,  and 
consulting  services  to  NRC  licensed 
facilities  or  activities 

6.  An  estimate  of  the  number  of 
responses:  350  annually  (150  initial 
notifications,  150  written  reports,  and 
50  interim  reports) 

7.  An  estimate  of  the  average  burden 
hours  per  response:  65  hours 

8.  An  estimate  of  the  total  number  of 
hours  needed  to  complete  the 
requirement  or  request:  22,913 
(19,300  reporting  hours  and  3,613 
recordkeeping  hours) 

9.  An  indication  of  whether  Section 
3504(h).  Pub.  L.  96-511  applies:  Not 
applicable 

10.  Abstract:  10  CFR  part  21  implements 
Section  206  of  the  Energy 
Reorganization  Act  of  1974,  as 
amended.  It  requires  directors  and 
responsible  officers  of  firms  and 
organizations  building,  operating, 
owning,  or  supplying  basic 
components  to  NRC  licensed  facilities 
or  activities  to  report  defects  and 
noncompliances  that  could  create  a 
substantial  safety  hazard  at  NRC 
licensed  facilities  or  activities. 
Organizations  subject  to  10  CFR  Part 
21  are  also  required  to  maintain  such 
records  as  may  be  required  to  assure 
compliance  with  this  regulation. 

The  NRC  staff  reviews  10  CFR  Part  21 
reports  to  determine  whether  the 
reported  defects  in  basic  components 
and  related  services  and  failures  to 
comply  at  NRC  licensed  facilities  or 
activities  are  potentially  generic  safety 
problems. 

Copies  of  the  submittal  may  be 
inspected  or  obtained  for  a  fee  from  the 
NRC  Public  Document  Room,  2120  L 
Street,  NW  (Lower  Level),  Washington, 
DC  20555-0001. 

Comments  and  questions  should  be 
directed  to  the  OMB  reviewer:  Troy 
Hillier,  Office  of  Information  and 
Regulatory  Affairs  (3150-0035),  NEOB- 
10202,  Office  of  Management  and 
Budget,  Washington.  DC  20503. 

Comments  can  also  be  submitted  by 
telephone  at  (202)  395-3084. 

Tne  NRC  Clearance  Officer  is  Brenda 
Jo  Shelton.  (301)  415-7233. 

Dated  at  Rockville,  Maryland,  this  12th  day 
of  June  1995. 


For  the  Nuclear  Regulatory  Commission. 
Gerald  F.  Cranfbrd, 

Designated  Senior  Official  for  Information 
Resources  Management. 
[FR  Doc.  95-15056  Filed  6-19-95;  8:45  am) 
MLUNO  CODE  7S90-01-M 


RAILROAD  RETIREMENT  BOARD 

Agency  Forms  Submitted  for  OMB 
Review 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  Chapter  35),  the  Railroad 
Retirement  Board  has  submitted  the 
following  proposal(s)  for  the  collection 
of  information  to  the  Office  of 
Management  and  Budget  for  review  and 
approval. 

Summary  of  ProposaUs) 

(1)  Collection  title:  Claim  for  Credit  for 
Military  Service 

(2)  Form(s)  submitted:  UI-44 

(3)  OMB  Number:  3220-0072 

(4)  Expiration  date  of  current  OMB 
clearance:  August  31, 1995 

(5)  Type  of  request:  Extension  of  a 
currently  approved  collection 

(6)  Respondents:  Individuals  or 
households 

(7)  Estimated  annual  number  of 
respondents:  300 

(8)  Total  annual  responses:  300 

(9)  Total  annual  reporting  hours:  25 

(10)  Collection  description:  Under 
Section  2(c)  of  the  Railroad 
Unemployment  Act,  military  service 
can  be  used  under  certain  conditions 
for  entitlement  to  an  extended  or 
accelerated  unemployment  benefit 
period.  The  form  will  be  used  to 
obtain  information  about  the 
applicant's  claimed  military  service. 

AOOmONAL  INFORMATION  OR  COMMENTS: 
Copies  of  the  form  and  supporting 
documents  can  be  obtained  from  Chuck 
Mierzwa,  the  agency  clearance  officer 
(312-751-3363).  Comments  regarding 
the  information  collection  should  be 
addressed  to  Ronald  J.  Hodapp.  Railroad 
Retirement  Board,  844  North  Rush 
Street,  Chicago,  Illinois  60611-2092  and 
the  OMB  reviewer.  Laura  Oliven  (202- 
395-7316),  Office  of  Management  and 
Budget,  Room  10230,  New  Executive 
Office  Building,  Washington,  DC  20503. 
Chuck  Mierzwa, 
Clearance  Officer. 
[FR  Doc.  95-14957  Filed  6-19-95;  8:45  am) 

BILUNO  CODE  7906-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-35839;  File  No.  SR-OTC- 
95-01] 

Self-Regulatory  Organizations;  tt>e 
Depository  Trust  Company;  Order 
Approving  a  Proposed  Rule  Change 
Establishing  a  Procedure  To  Buy-in 
Securities  To  Eliminate  Participants' 
Short  Positions  Older  Than  Ninety 
Days 

June  12, 1995. 

On  January  13, 1995,  the  Depository 
Trust  Company  ("DTC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  a  proposed  rule  change 
(File  No.  SR-DTC-95-01)  pursuant  to 
section  19(b)(1)  of  the  Seciirities 
Exchange  Act  of  1934  ("Act").'  Notice 
of  the  proposal  was  published  in  the 
Federal  Register  on  March  17, 1995. ^ 
The  Commission  received  no  comment 
letters.3  For  the  reasons  discussed 
below,  the  Commission  is  approving  the 
proposed  rule  change. 

L  Description  of  the  Proposal 

DTC  currently  employs  procedures  to 
help  eliminate  short  positions  caused  by 
book  entry  deliveries  of  callable 
securities  made  between  the  call 
publication  date  and  the  lottery 
processing  date  and  procedures  to  help 
eliminate  short  positions  caused  by 
rejected  deposits.*  Under  DTC  rules, 
when  DTC  participants  have  short 
positions  in  their  accoimts,  DTC  debits 
the  participants'  accounts  by  an  amount 
equal  to  130%  of  the  market  value  of  the 
short  position  as  determined  by  DTC. 
DTC  beheves  collecting  130%  of  the 
value  of  the  short  position  protects  DTC 
against  risk  and  provides  participants 
with  an  Incentive  to  cover  short 
positions  promptly.  The  short  position 
is  marked  to  the  market  dally  until  the 
short  position  is  covered  or  matures. 

DTC  has  established  procedures  that 
permit  DTC  to  use  the  short  position 


MS  U.S.C.  78s(b)(l)  (1988). 

'  Securities  Exchange  Act  Release  No.  3S469 
(March  10.  199S),  60  FR  14473. 

'  In  response  to  an  "Important  Notice"  to  its 
members  requesting  comment  on  the  proposed  buy- 
in  procedures.  DTC  received  11  comment  letters.  In 
general.  DTC's  members  were  opposed  to  an  earlier 
version  of  the  proposed  buy->n  procedures  which 
used  a  tiered  approach  based  on  the  age  of  the  short 
position  [i.e.,  offerings  starting  at  110%  after  90 
daya  and  extending  to  130%  after  ISO  days).  DTC 
believes  that  this  rule  change  addresses  the 
concerns  set  forth  by  the  commentors. 

*  For  a  complete  description  of  DTC's  procedures, 
refer  to  Securities  Exchange  Act  Release  No.  35034 
(December  S.  1994),  59  FR  63396  (File  Nos.  SR- 
DTC-94-08  and  SR-DTC-94-091  (order  granting 
temporary  approval  of  procedures  to  recall  certain 
deliveries  which  have  created  short  positions  as  a 
result  of  call  lotteries  and  rejected  deposits). 
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securities  to  cover  short  positions  which 
have  not  been  covered  by  participants 
within  ninety  days.  Under  the  buy-in 
procedures,  once  a  short  position  has 
aged  beyond  ninety  calendar  days  DTC 
will  broadcast  to  participants  that  have 
long  positions  in  the  secvuity  an 
Invitation  to  Cover  Short  Request 
("ICSR")  message  using  the  Participant 
Terminal  System  ("PTS")  operated  by 
DTC  DTC  will  issue  the  invitations  at 
premiums  above  market  value  on  a 
sliding  scale  set  according  to  the 
following  table: 

Short  Position  Value 

[Market  Value] 


Minimum 

Maximum 

Premium 
Percent 

Maximum 
PossitJie 
Premium 

SI 

50,001 

100.001 

300.001 

500,001 

550,000 
100.000 
300.000 
500.000 
(') 

12 
8 
5 
3 
2 

S6.000 

8.000 

15,000 

15,000 

'Up. 

2  Unlimited. 

If  DTC  is  unsuccessful  in  finding  a 
seller  through  the  ICSR  function.  DTC 
will  contact  by  telephone  participants 
with  long  positions  in  the  security.  DTC 
may  elect  to  use  the  services  of  a  broker, 
to  obtain  the  securities  at  a  price  not  to 
exceed  the  current  market  value  plus 
the  premium  based  upon  the  value  of 
the  short  position. 

If  DTC  is  able  to  buy-in  some  or  all 
of  the  securities  needed  to  cover  a 
participant's  short  position.  DTC  will: 
(1)  Credit  the  securities  to  the 
participant's  account.  (2)  reduce  the 
short  position  charge  by  the  amount  of 
the  purpose  price  of  the  securities 
together  with  the  expense  of  the  cover 
transaction  including  any  brokerage  fee 
or  other  administrative  expense,  and  (3) 
if  the  short  position  has  been  eliminated 
entirely,  credit  the  account  of  the 
participant  with  the  balance,  if  any.  of 
the  short  position  charge. 

II.  Discussion 

Section  17A(b){3)(F)6  requires  that 
the  rules  of  a  clearing  agency  be 
designed  to  assure  the  safeguarding  of 


» ICSR  is  the  DTC  service  that  enables  DTC 
participants  having  short  positions  to  invite  DTC 
participants  with  long  positions  in  the  same  or 
similar  securities  to  tender  securities  to  the 
participants  with  the  short  positions.  Under  DTC's 
buy-in  procedures.  DTC  will  initiate  the  ICSR 
procedures.  For  further  discussion  of  ICSR,  refer  to 
Securities  Exchange  Act  Release  Nos.  26896  (June 
5.  1989).  54  FR  25185  (File  No.  SR-DTC-89-071 
(order  approving  rule  change  establishing  ICSR 
procedures)  and  27586  (January  4,  1990).  55  FR 
1132  (File  No.  SR-DTC-e9-18l  (order  approving 
rule  change  amending  certain  ICSR  procedures). 

•15  U.S.C.  78q-l(b)(3)(F)  (1988). 


securities  and  funds  in  the  custody  or 
control  of  the  clearing  agency  or  for 
which  it  is  responsible.  The 
Commission  believes  that  DTC's  rule 
change  meets  these  requirements 
because  it  establishes  additional 
procedures  to  eliminate  aged  short 
positions  and  therefore  helps  to  protect 
DTC  against  risk. 

DTC's  procedures  are  modelled  on 
existing  DTC  procediues  used  to 
eliminate  short  positions  of  participants 
whose  DTC  accounts  have  been  closed.^ 
DTC's  rule  change  also  is  in  response  to 
concerns  raised  by  the  Federal  Reserved 
Bank  of  New  York  urging  DTC  to  take 
additional  steps  to  eliminate  aged  short 
positions.  The  Federal  Reserve  Bank  of 
New  York  has  expressed  concern  about 
DTC  continuing  to  give  long  position 
credits  to  its  participants  where  such 
credits  are  not  supported  by  securities 
in  inventory. 

The  proposal  will  permit  DTC  to  take 
affirmative  steps  to  reduce  the 
outstanding  short  positions  and  the 
risks  associated  with  such  short 
positions.  Under  DTC's  procedures, 
participants  are  obligated  to  cover  their 
short  positions  immediately.  DTC 
participants  are  assessed  a  daily  charge 
of  130%  of  the  market  value  of  the 
security  as  an  incentive  for  the 
participant  to  cover  the  short  position  as 
soon  as  possible  and  as  a  cushion  to 
protect  DTC  in  the  event  of  a  sharp  rise 
in  the  market  price  of  the  security .»  By 
assessing  a  130%  daily  charge  to  short 
positions  in  a  participant's  account, 
DTC  will  limit  its  risk  of  loss  to 
instances  when  there  is  a  rise  in  the 
market  price  of  the  security  above 
130%.  The  buy-in  procedures  will  limit 
further  DTC's  risk  of  loss  by  permitting 
DTC  to  use  the  short  position  charge  to 
take  affirmative  action  to  buy-in 
securities  to  cover  short  positions  older 
than  ninety  days. 

III.  Conclusion 

The  Commission  finds  that  the 
proposal  is  consistent  with  the 
requirements  of  the  Act.  particularly 
with  Section  17A(b)(3)(F)  of  the  Act  and 
the  rules  and  regulations  thereunder. 

IT  IS  THEREFORE  ORDERED, 
pursuant  to  Section  19(b)(2)  of  the  Act. 
that  the  proposed  rule  change  (File  No. 
SR-DTC-95-01)  be.  and  hereby  is. 
approved. 


For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 
Deputy  Secretary. 

(FR  Doc.  95-14977  Filed  6-19-95;  8:45  am] 
MLUNG  CODE  8010-01-M 


'  Securities  Exchange  Act  Release  No.  33261 
(November  30,  1993),  58  FR  64626  (File  No.  SR- 
DTC-92-11)  (order  approving  a  proposed  rule 
change  relating  to  the  elimination  of  short  positions 
in  a  retired  participant's  account). 

•Securities  Exchange  Act  Release  No.  26896 
(June  5, 1989),  54  FR  25185  [File  No.  SR-DTC-89- 
07)  (order  approving  a  proposed  rule  change 
concerning  invitations  to  tender  to  cover  short 
positions). 


[Release  No.  34-35846;  File  No.  SR-MSRB- 
95-9] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Municipal  Securities  Rulemaking 
Board  Relating  to  Suitability, 
Transactions  and  Discretionary 
Accounts 

June  14,  1995. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").  15  U.S.C.  78s(b)(l),  and  Rule 
19l>-4  thereunder,  notice  is  hereby 
given  that  on  June  1. 1995.  the 
Municipal  Securities  Rulemaking  Board 
("Board"  or  "MSRB")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission"  or  "SEC")  the  proposed 
rule  change  (File  No.  SR-MSRB-95-9). 
The  proposed  rule  change  is  described 
in  Items  I.  II,  and  III  below,  which  Items 
have  been  prepared  by  the  Board.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 
I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  MSRB  is  filing  amendments  to 
rule  G-19  on  suitability  of 
recommendations  and  transactions  and 
discretionary  accounts.  In  April  1994. 
the  Commission  approved  an 
amendment  designed  to  strengthen  rule 
G-19.  The  proposed  rule  change  makes 
technical  and  clarifying  changes  to  rule 
G-19  concerning  discretionary 
accoimts.  The  Board  requests  that  the 
Commission  set  the  effective  date  for  30 
days  after  filing. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Board  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  Board  has 
prepared  summaries,  set  forth  in 
Sections  (A),  (B),  and  (C)  below,  of  the 


most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

On  April  7,  1994.  the  Commission 
approved  an  amendment  to  rule  G-19. 
on  suitability,  designed  to  strengthen 
the  rule.'  As  part  of  that  amendment, 
the  language  of  section  (c)  regarding 
suitability  of  recommendations  was 
amended  to  ensure  that  in  making  a 
recommendation  to  customers,  dealers 
must  have  reasonable  grounds,  based 
upon  information  about  the  security  as 
well  as  the  customer,  for  believing  that 
the  recommendation  is  suitable. 

Section  (d)  of  rule  G-19  requires 
dealers  effecting  transactions  for 
discretionary  accounts  to  have  prior 
written  authorization  and  to  make  a 
suitability  determination  regarding  the 
transaction,  unless  the  transaction  is 
specifically  directed  by  the  customer.  A 
review  of  rule  G-19  has  indicated  that 
a  technical  amendment  to  section  (d)  is 
necessary  to  correct  a  cross  reference  to 
the  new  language  of  section  (c).  The 
proposed  rule  change  also  clarifies  the 
language  of  section  (d)  to  ensure  that 
dealers  understand  their  duty  to  make  a 
suitability  determination  before 
executing  a  transaction  for  a 
discretionary  account  unless  the 
transaction  is  specifically  directed  by 
the  customer  without  any 
recommendation  having  been  made. 

The  Board  believes  the  proposed  rule 
change  is  consistent  with  section 
15(b)(2)(C)  of  the  Act  which  provides 
that  the  Board's  rules: 

Be  designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to  promote 
just  and  equitable  principles  of  trade,  foster 
coo[)eration  with  persons  engaged  in 
regulating,  clearing,  settling,  processing 
information  with  respect  to,  and  facilitating 
transactions  in  municipal  securities,  to 
remove  impediments  to  and  jjerfect  the 
mechanism  of  a  free  and  ojjen  market  in 
municipal  securities,  and,  in  general,  to 
protect  investors  and  the  public  interest. 

The  proposed  rule  clarifies  the 
responsibility  of  dealers  to  make 
suitability  determinations  before 
executing  transactions  for  discretionary 
accounts  and  therefore  the  Board 
believes  it  will  protect  investors  and  the 
public  interest. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Board  does  not  believe  that  the 
proposed  rule  change  will  impose  any 


•  17  CFR  20O.3O-3(a)(12)  (1994). 


'  See  Securities  Exchange  Act  Release  No.  33869 
(April  7,  1994)  59  FR  17632. 


burden  on  competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  Board  has  neither  solicited  nor 
received  comments  on  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  proposed  rule 
change:  (1)  does  not  significantly  affect 
the  protection  of  investors  or  the  public 
interest;  (2)  does  not  impose  any 
significant  burden  on  competition;  (3) 
was  provided  to  the  Commission  for  its 
review  at  least  five  days  prior  to  the 
filing  date;  and  (4)  does  not  become 
operative  for  thirty  days  from  the  date 
of  its  filing  on  June  2.  1995,  the 
proposed  rule  change  has  become 
effective  pursuant  to  Section  19(b)(3)(A) 
of  the  Act  and  Rule  19b-^(e)(6) 
thereunder.  In  particular,  the 
Commission  believes  the  proposal 
would  qualify  as  a  "non-controversial 
filing"  because  it  makes  technical  and 
clarifying  changes  to  an  existing  MSRB 
rule.  At  any  time  within  sixty  days  of 
the  filing  of  the  proposed  rule  change, 
the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  the  filing  will  also  be 
available  for  inspection  and  copying  at 
the  Board's  principal  offices.  All 
submissions  should  refer  to  File  No. 


SR-MSRB-95-9  and  should  be 
submitted  by  July  11, 1995. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFarland, 
Depu  ty  Secretary. 

[FR  Doc.  95-15040  Filed  6-19-95;  8:45  am] 
BILUNG  COOC  W1»-01-M 


[Release  No.  34-35848;  File  No.  SR-MSRB- 

95-7] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Municipal  Securities  Rulemaking 
Board  Relating  to  Fees  for  Backlog 
Document  Collections  of  Its  Official 
Statement/Advance  Refunding 
Document  Subsystem  of  the  Municipal 
Securities  Information  Library 

June  14.  1995. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").  15  U.S.C.  78s(b)(l).  notice  is 
hereby  given  that  on  May  24, 1995,  the 
Municipal  Securities  Rulemaking  Board 
("Board"  or  "MSRB  ")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission"  or  "SEC")  a  proposed 
rule  change  (File  No.  SR-MSRB-95-7). 
The  proposed  rule  change  is  described 
in  Items.  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  Board.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  MSRB  is  filing  herewith  a 
proposed  rule  change  to  establish  a 
price  of  $7,000  (plus  delivery  or  postage 
charges)  for  its  1994  document 
collection  relating  to  its  Official 
Statement/ Advance  Refunding 
Document  ("OS/ARD")  subsystem  of  the 
Municipal  Securities  Information 
Library  ("MSIL")  system  (the  "1994 
backlog  fee").'  The  collection  consists 
of  imaged  documents  on  magnetic  tapes. 
The  proposed  1994  backlog  fees  are 
structured  to  defray  the  Board's 
dissemination  costs.  This  fee  structure 
is  consistent  with  the  Board's  MSIL  fee 
pohcy,  which  is  that  the  Board  does  not 
expect  or  intend  to  make  a  profit  from 
the  MSIL  system,  and  reviews  the  MSIL 


M7CFR200.3O-3(a)(12). 

'  Municipal  Securities  Information  Library  and 
MSIL  are  trademarks  of  the  Board.  The  MSIL 
system,  which  was  approved  in  Securities  Exchange 
Act  Release  No.  29298  (June  13,  1991)  56  FR  28194. 
is  a  central  facility  through  which  information 
about  municipal  securities  is  collected,  stored  and 
disseminated. 
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system  fees  annually  to  ensure  that 
dissemination  costs  are  paid  for  bt>m 
user  fees. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  Hling  with  the  Commission,  the 
Board  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  Board  has 
prepared  summaries,  set  forth  in 
Sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  OS/ARD  subsystem,  which  was 
activated  on  April  20,  1992.  is  a  central 
electronic  facility  through  which 
information  collected  and  stored, 
pursuant  to  MSRB  rule  G-36.  is  made 
available  electronically  and  in  paper 
form  to  market  participants  and 
information  vendors.^  The  annual 
subscription  fee  for  daily  tapes  of 
images  of  current  year  documents  from 
the  OS/ARD  system  is  $12,000.3  The 
fees  for  backlog  document  collections 
are  substantially  less  than  fees  for  an 
annual  subscription  because  an  annual 
subscription  requires  the  Board  to  send 
a  computer  tape  to  the  subscriber  each 
business  day,  but  a  backlog  collection 
requires  fewer  tapes.* 

In  its  prior  filings  with  the 
Commission,  the  Board  stated  that  it 
intends  to  use  its  general  revenues  for 
collection,  indexing  and  storing  the  OS/ 
ARD  subsystem's  documents,  and  that 
the  costs  of  producing  and 
disseminating  magnetic  tapes  (and 
paper  copies)  would  be  paid  for  by  user 


'Rule  G-36  requires  underwriters  to  provide 
copies  of  Tinal  official  statements  and  advance 
refunding  documents  within  certain  specified  time 
frames  for  most  new  issues  issued  since  lanuary  1, 
1990. 

'This  fee  was  filed  with  the  Commission.  See 
Securities  Exchange  Act  Release  No.  30306  (Jan.  30. 
1992)  57  FR  4657.  The  Board  does  not  intend  at  this 
time  to  change  the  OS/ARO  annual  subscription  fee. 

'Currently,  two  to  three  business  day's  worth  of 
documents  are  on  each  tape  in  an  annual  collection. 
The  backJog  fee  plus  delivery  costs  for  1993  is 
S9.000:  1992  is  S7.0O0:  1991  is  $8,000:  1990  is 
$6,000.  These  fees  were  filed  with  the  Commission. 
See  Securities  Exchange  Act  Release  No.  32482 
(June  16.  1993)  58  FR  34115  (1992  and  1990  fees). 
Securities  Exchange  Act  Release  No.  34602  (Aug. 
25.  1994)  59  FR  45319  (1993  and  1991  fees).  The 
fees  for  the  backlog  collections  vary  based  on  the 
number  of  documents  received  and  processed  in 
any  given  year. 


fees.'  Thus,  the  Board  is  establishing 
fees  to  defray  its  cost  of  disseminating 
backlog  tapes.  This  is  consistent  with 
the  Commission's  policy  that  self- 
regulatory  organizations'  fees  be  based 
on  expenses  incurred  in  providing 
information  to  the  public.  The  Board 
believes  that  employing  cost-based 
prices  is  in  the  public  interest  since  it 
will  ensure  that  a  complete  collection  of 
vital  information  will  be  available,  at 
fair  and  reasonable  prices,  for  the  life  of 
the  municipal  securities. 

The  Board  believes  the  proposed  rule 
change  is  consistent  with  Section 
15B(b)(2)(C)  of  the  Act,  which  requires, 
in  pertinent  part,  that  the  Board's  rules: 

Be  designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to  promote 
just  and  equitable  principles  of  trade,  to 
foster  cooperation  and  coordination  with 
persons  engaged  in  regulating,  clearing, 
settling,  processing  information  with  respect 
to,  and  facilitating  transactions  in  municipal 
securities,  to  remove  impediments  to  and 
{jerfect  the  mechanism  of  a  free  and  open 
market  in  municipal  securities,  and,  in 
general,  to  protect  investors  and  the  public 
interest. 

The  MSIL  system  is  designed  to 
increase  the  integrity  and  efficiency  of 
the  municipal  securities  market  by, 
among  other  things,  helping  to  ensure 
that  the  price  charged  for  an  issue  in  the 
secondary  market  reflects  all  available 
official  information  about  that  issue. 
The  Board  believes  that  the  1994 
backlog  fee  is  fair  and  reasonable  in 
light  of  the  costs  associated  with 
disseminating  the  information,  and  that 
the  services  provided  by  the  MSIL 
system  are  available  on  reasonable  and 
nondiscriminatory  terms  to  any 
interested  person. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Board  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  rule  change  is  effective  upon 
filing  pursuant  to  Section  19(b)(3)(A)  of 
the  Act  and  Rule  19b— 4(e)  thereunder 
because  the  proposal  is  "establishing  or 


changing  a  due,  fee  or  other  charge."  At 
any  time  within  sixty  days  of  the  filing 
of  the  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  the  filing  will  also  be 
available  for  inspection  and  copying  at 
the  Board's  principal  offices.  All 
submissions  should  refer  to  File  No. 
SR-MSRB-95-7  and  should  be 
submitted  by  [insert  date  21  days  from 
the  date  of  publication). 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'* 

Margaret  H.  McFarland, 
Depu  ty  Secretary. 
IFR  Doc.  95-15041  Filed  6-19-95:  8:45  am) 

BiLUNG  CODE  SOIO-OI-M 


[Release  No.  34-35849;  File  No.  SR-MSRB- 

95-8] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Municipal  Securities  Rulemaking 
Board  Relating  to  Delivery  of  Official 
Statements  to  the  Board 

)une  14.  1995. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b)(l),  and  Rule 
19b-4  thereunder,  notice  is  hereby 
given  that  on  June  1, 1995,  the 
Municipal  Securities  Rulemaking  Board 
("Board"  or  "MSRB")  filed  with  the 


^  See  Securities  Exchange  Act  Release  No.  29298 
(June  13.  1991)  56  FR  28194. 
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Securities  and  Exchange  Commission 
("Commission"  or  "SEC")  the  proposed 
rule  change  (File  No.  SR-MSRB-95-8). 
The  proposed  rule  change  is  described 
in  Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  Board.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  MSRB  is  filing  a  proposed  rule 
change  to  rule  G-36  and  Form  G- 
36(OS),  relating  to  delivery  of  official 
statements  to  the  Board  (hereafter 
referred  to  as  the  "proposed  rule 
change")  to  correlate  references  to  SEC 
Rule  15c2-12  *  to  the  amended  sections 
of  the  Rule  and  to  add  language  to  Form 
G-36(OS)  to  clarify  that  documents 
submitted  with  the  Form  will  be  made 
publicly  available.  The  Board  requests 
that  the  proposed  rule  change  be 
effective  on  the  same  effective  date  as 
that  for  certain  amendments  to  Rule 
15C2-12,  set  for  hily  3,  1995,  to  which 
the  proposed  rule  change  refers. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Board  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  Board  has 
prepared  summaries,  set  forth  in 
Sections  (A).  (B).  and  (C)  below,  of  the 
most  significant  asf)ects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

On  November  10. 1994,  the 
Commission  approved  amendments  to 
its  Rule  15c2-12  to  enhance  disclosure 
in  the  secondary  market  for  municipal 
securities.^  The  amendments  revised 
and  reorganized  the  subparts  of  the 
Rule.  Part  of  these  amendments  will  be 
effective  in  July  1995,  while  other  parts 
will  go  into  effect  in  January  1996. 

Board  rule  G-36  requires  that 
managing  underwriters  deliver  to  the 
Board  copies  of  final  official  statements 
for  most  primary  offerings  of  municipal 
securities,  where  an  official  statement 


was  prepared.  Rule  G-36  also  requires 
Form  G-36(OS)  to  be  sent  with  the 
official  statement.  The  Board  enters  the 
official  statement  into  the  Municipal 
Securities  Information  Library  ("MSIL") 
system.'  Rule  G-36  applies  to  all 
primary  offerings  with  official 
statements,  with  the  exception  of 
limited  placements  which  are  exempt 
under  SEC  Rule  15c2-12. 

Rule  G-36  and  Form  G-36(OS) 
reference,  in  several  places,  the 
definitions  once  found  in  SEC  Rule 
15c2-12(e)  and  the  exemption  found  in 
Rule  15c2-12(c).  However,  since  the 
amendments  to  Rule  15c2-12  moved  the 
definitions  to  Rule  15c2-12(f)  and  the 
exemption  to  Rule  15c2-12(d).  the 
proposed  rule  change  to  rule  G-36  (a)(i). 
(a)(ii).  and  (c)(iii)  and  Form  G-36(OS) 
update  the  citations  to  Rule  15c2-12  to 
correspond  to  the  revised  subparts  of 
the  amendments.  The  proposed  rule 
change  also  makes  a  conforming  change 
to  the  Form  by  adding  the  word  "or"  to 
item  10(c). 

The  proposed  rule  change  to  Form  G— 
36(OS)  also  makes  clear  that  any 
documents  submitted  to  the  Bo^d  with 
the  Form  will  be  public  disseminated. 
The  MSIL  System  has  received  several 
disclosure  documents  relating  to 
primary  offerings  exempted  from  Rule 
15c2-12  undercurrent  section  (c)(1) 
("limited  placements").  Even  though 
such  primary  offerings  are  exempt  from 
Rule  15c2-12  and  rule  G-36.  the  Board 
has  previously  made  clear  in  filings  and 
in  MSRB  Reports  that  if  such  documents 
are  voluntarily  submitted  to  the  MSIL 
system  by  dealers  as  official  statements, 
they  will  be  accepted  and  publicly 
disseminated.'*  A  few  recently  received 
documents  on  limited  placements 
contained  language  stating  that  they 
were  not  to  be  reproduced  or  used  for 
any  purpose  other  than  in  connection 
with  the  sale  of  the  securities. 
Accordingly,  the  proposed  rule  change 
to  Form  G-36(OS)  adds  language 
clarifying  that  the  submitter 
"acknowledges  that  the  document  will 
be  publicly  disseminated."  This 
addition  will  ensure  that  the  submitter 
has  agreed  to  public  dissemination  of 
the  submitted  document. 

The  Board  believes  the  purposed  rule 
change  is  consistent  with  Section 


'17CFR240.15C2-12. 

*  See  Securities  Exchange  Act  Release  No.  34961 
(Nov.  10.  1994)  59  FR  59590. 


^The  Municipal  Securities  Information  Library 
system  and  the  MSIL  system  are  trademarks  of  the 
Board.  The  MSIL  system,  which  was  approved  in 
Securities  Exchange  Act  Release  No.  29298  (June 
13.  1991)  55  FR  29436.  is  a  central  facility  through 
which  information  atxiut  municipal  securities  is 
collected,  stored,  and  disseminated. 

'Seee.g..  File  No.  SR-MSRB-90-2  at  16: 
"Delivery  of  Oflicial  Statements  to  the  Board:  Rules 
G-36  and  G-8."  MSBB  Bepoits.  Vol.  No.  3  (July 
1990). 


15B(b)(2)(C)  of  the  Act,  which  provides 
that  the  Board's  rules: 

Be  designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to  promote 
just  and  equitable  principles  of  trade,  to 
foster  coop>eration  and  coordination  with 
persons  engaged  in  regulating,  clearing, 
settling,  processing  information  with  respect 
to,  and  facilitating  transactions  in  municipal 
securities,  to  remove  impediments  to  and 
jjerfect  the  mechanism  of  a  free  and  op>en 
market  in  municipal  securities,  and  in 
general,  to  protect  inv^tors  and  the  public 
interest. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Board  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  or  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  Board  has  neither  solicited  nor 
received  comments  on  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  proposed  rule 
change:  (1)  Does  not  significantly  affect 
the  protection  of  investors  or  the  public 
interest;  (2)  does  not  impose  any 
significant  burden  on  competition;  (3) 
was  provided  to  the  Commission  for  its 
review  at  least  five  days  prior  to  the 
filing  date;  and  (4)  does  not  become 
operative  for  thirty  days  from  the  date 
of  its  filing  on  June  2.  1995,  the 
proposed  rule  change  has  become 
effective  pursuant  to  section  19(b)(3)(A) 
of  the  Act  and  Rule  19b-4(e)(6) 
thereunder.  In  particular,  the 
Commission  believes  the  proposal 
would  qualify  as  a  "non-controversial 
filing"  because  it  makes  technical  and 
clarifying  changes  to  an  existing  MSRB 
rule  and  form.  Accordingly,  it  neither 
significantly  affects  the  protection  of 
investors  or  the  public  interest  and  does 
not  impose  any  significant  burden  on 
competition.  At  any  time  with  sixty 
days  of  the  filing  of  the  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  it  if  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  arguments 
concerning  the  foregoing.  Persons 
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making  written  submissions  should  file 
six  copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  N.W.,  Washington.  D.C. 
20549.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  the  filing  will  also  be 
available  for  inspection  and  copying  at 
the  Board's  principal  offices.  All 
submissions  should  refer  to  File  No. 
SR-MSRB-95-8  and  should  be 
submitted  by  July  11.  1995. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarland,  > 

Depu  ty  Secretary. 
[FR  Doc.  95-15042  Filed  6-19-95;  8:45  ami 
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[Re<«8S«  No.  34-35847;  File  No.  SR-NASO- 
95-20] 

S«H- Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
National  Association  of  Securities 
Dealers,  Inc.  Relating  to  the  Failure  to 
Honor  Settlement  Agreements 
Ot}tained  in  Connection  With  an 
Art)ltration  or  Mediation 

June  14, 1995. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b)(l).  notice  is 
hereby  given  that  on  June  9, 1995,  the 
National  Association  of  Securities 
Dealers,  Inc.  ("NASD"  or  "Association") 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  III  below,  which  items 
have  been  prepared  by  the  NASD.*  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 


'  17  CFR  200.30-3(a)(12) 

<  The  NASD  originally  submitted  the  proposed 
rule  change  on  May  10. 1995.  The  NASD 
subsequently  submitted  two  minor  technical 
amendments,  the  text  of  which  may  be  examined 
in  the  Commission's  Public  Reference  Room.  See 
Letters  from  Suzanne  E.  Rothwell.  Associate 
General  Counsel,  NASD,  to  Mark  P.  Barracca. 
Branch  Chief,  Division  of  Market  Regulation,  SEC 
(May  16.  1995  and  )une  9,  1995).  This  notice 
reflects  those  amendments. 


I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NASD  is  proposing  to  amend  the 
Resolution  of  the  Board  of  Governors — 
Failure  to  Act  Under  Provisions  of  Code 
of  Arbitration  Procedure  ("Resolution") 
to  make  the  following  acts  a  violation  of 
Article  III,  Section  1  of  the  Rules  of  Fair 
Practice:  (a)  A  failure  to  honor  a  written 
and  executed  settlement  agreement 
obtained  in  connection  with  an 
arbitration  conducted  under  the 
auspices  of  a  Self-Regulatory 
Organization  ("SRO");  and  (b)  a  failure 
to  honor  a  written  and  executed 
settlement  agreement  obtained  in 
connection  with  a  mediation  conducted 
under  the  auspices  of  the  NASD.  The 
instant  filing  also  proposes  to  amend 
ArUcle  VI,  Section  3  of  the  NASD  By- 
Laws  to  permit  the  NASD  to  suspend  or 
cancel  the  membership  or  registration  of 
a  member  or  associated  person  for 
failing  to  honor  a  written  and  executed 
settlement  agreement  obtained  in 
connection  with  an  arbitration  or 
mediation  conducted  under  the 
auspices  of  the  NASD. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  NASD  has 
prepared  summaries,  set  forth  in 
Sections  (A).  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Enforcing  Settlement  Agreements 

In  cormection  with  the  administration 
of  its  arbitration  program  the  NASD 
states  that  many  disputes  or  claims  for 
damages  submitted  to  arbitration  before 
the  NASD,  or  another  SRO  forum  or  the 
American  Arbitration  Association 
("AAA"),  are  settled  prior  to  a  hearing 
on  the  merits.  In  addition,  the  NASD  is 
currently  developing  a  mediation 
program,  to  be  administered  in 
connection  with  the  arbitration 
program,  where  parties  will  be 
participating  in  a  process  that  the  NASD 
believes  will  increase  the  number  of 


claims  that  are  settled  prior  to  a 
hearing.^ 

The  NASD  also  notes  that 
occasionally  members  and  persons 
associated  with  members  fail  to  comply 
with  settlement  agreements  reached  in 
connection  with  arbitration 
proceedings.  These  settlements  may 
have  been  reached  prior  to  the  hearing 
on  the  matter  and,  as  a  result,  the 
hearing  is  canceled  only  to  be 
rescheduled  following  a  party's  failure 
to  honor  the  settlement.  In  other  cases, 
matters  are  settled  and  claims 
withdrawn  only  to  be  refiled  later  after 
a  member  or  associated  person  fails  to 
honor  the  agreement. 

The  NASD  is  concerned  that  a  failure 
by  a  member  or  associated  person  to 
honor  a  settlement  agreement  imposes 
substantial  added  costs  on  the 
prevailing  party  or  parties  in  the  form  of 
delayed  recoveries,  actions  to  enforce 
the  agreements  and  additional  fees 
connected  with  short-notice 
cancellation  of  hearings.  The  NASD's 
Arbitration  Department  also  incurs 
additional  costs  in  rescheduling 
hearings,  and  on  occasion  has  had  to 
appoint  new  arbitrators  to  hear  a  matter. 
In  addition,  the  NASD  believes  that  the 
credibility  of  the  arbitration  process 
suffers  if  members  and  their  associated 
persons  are  able  to  delay  the  resolution 
of  a  dispute  by  failing  to  honor  a 
settlement  agreement. 

The  Resolution  states  that  "it  may  be 
deemed  •   *  *  a  violation  of  Article  ID, 
Section  1  of  the  Rules  of  Fair  Practice 
for  a  member  or  person  associated  with 
a  member  to  *  *  *  fail  to  honor  an 
(arbitration)  award  *   *   *."The 
Resolution  was  adopted  in  1973  and  has 
been  used  to  discipline  members  and 
associated  persons  who  fail  to  pay  an 
arbitration  award  unless  they  have 
moved  to  vacate  the  award. '  The 
Resolution  applies  to  awards  rendered 
in  NASD  arbitrations,  as  well  as 
arbitrations  sponsored  by  other  SROs 
and  the  AAA. 

The  NASD  believes  that  the  failure  by 
a  member  or  associated  person  to  honor 
a  settlement  agreement  entered  into  in 
connection  with  an  arbitration 
proceeding  or  a  mediation  should  have 
the  same  consequences  as  the  failure  to 
pay  an  arbitration  award.  Therefore,  the 
NASD  is  proposing  to  amend  the 
Resolution  to  make  the  failure  by  a 
member  or  associated  person  to  honor  a 
written  and  executed  settlement 


'The  NASD  has  separately  submitted  a  proposed 
rule  change  relating  to  the  establishment  of  a 
Mediation  Program.  See  Securities  Exchange  Act 
Release  No.  35B30  (June  9.  1995). 

'  Under  the  Federal  Arbitration  Act  and  many 
state  statutes  such  a  motion  to  vacate  must  be  flled 
within  90  days  after  the  award  is  rendered. 
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agreement  actionable  as  a  violation  of 
Article  III,  Section  1  of  the  Rules  of  Fair 
Practice.  The  amendment  is  limited  to 
settlement  agreements  that  have  been 
reduced  to  writing  and  have  been 
executed.  The  amendment,  therefore, 
will  not  encompass  imexecuted 
settlements. 

2.  Use  of  Revocation  Procedures 

In  1993,  the  NASD  amended  Article 
VI,  Section  3  of  the  By-laws  to  specify 
that  a  membership  or  registration  could 
be  suspended  or  cancelled  on  fifteen 
(15)  days  notice  for  failing  to  honor  an 
arbitration  award  rendered  in  an  NASD 
arbitration.  The  use  of  such  an 
expedited  or  "revocation"  proceeding 
was  limited  to  awards  in  NASD 
sponsored  proceedings  becauSS'the 
NASD's  oversight  of  the  arbitration 
process  provided  greater  assurance 
about  the  awards  that  would  be 
enforced  in  such  proceedings.* 

The  NASD  believes  that  the  failure  by 
a  member  or  an  associated  person  of  a 
member  to  honor  settlement  agreements 
entered  into  in  connection  with  an 
arbitration  proceeding  or  mediation 
sponsored  by  the  NASD  should  be 
subject  to  the  same  revocation 
proceedings  as  are  arbitration  awards. 
Accordingly,  the  NASD  is  also 
proposing  to  amend  Article  VI,  Section 
3  of  the  By-Laws  to  specify  that 
membership  or  registration  can  be 
suspended  or  cancelled  on  fifteen  (15) 
days  notice  for  failing  to  honor  a 
settlement  agreement  obtained  in 
connection  with  an  NASD  arbitration  or 
mediation.  The  action  of  the  NASD 
under  Article  VI,  Section  3  of  the  By- 
Laws  with  respect  to  failure  to  honor 
settlement  agreements  will  be 
conducted  as  a  revocation  proceeding 
pursuant  to  the  provisions  of  Article  VI 
of  the  Code  of  Procedure,  which 
provides  an  opportunity  for  review  of 
the  NASD's  action  upon  written  request 
of  the  member  or  associated  person. 

The  NASD  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  Section  15A(b)(6)  of  the 
Act  5  in  that  forcing  members  or 
associated  persons  of  a  member  to  abide 
by  settlement  agreements  entered  into  in 


*  Revocation  proceedings  initiated  under  Article 
VI.  Section  3  of  the  By-Laws  are  conducted 
pursuant  to  Article  VI  of  the  NASD's  Code  of 
Procedure.  As  such  they  are  subject  to  review  by 
a  hearing  panel  upon  request  of  the  member  or 
associated  person.  The  use  of  Article  VI  of  the  Code 
of  Procedure  for  such  proceedings  was  initiated  in 
connection  with  the  NASD's  adoption  of  an 
amendment  to  Article  VI.  Section  3  of  the  By-Laws 
relating  to  failure  to  pav  arbitration  awards.  See, 
SR-NASD-91-73.  approved  by  the  SEC  in 
Securities  Exchange  Act  Release  No.  31763  (January 
28.  1993). 

■*  15  U.S.C.  780-3. 


compromise  of  a  dispute  pending  in 
arbitration  or  mediation  will  enhance 
the  effectiveness  of  arbitration  and 
mediation  as  alternative  dispute 
resolution  forums  and  eliminate  the 
unfair  impact  and  waste  of  resources 
experienced  by  the  public,  other 
litigants  and  the  arbitration/mediation 
forum  that  results  from  the  failure  to 
honor  a  settlement  agreement. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  NASD  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act,  as  amended. 

(C)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

A.  By  order  approve  such  proposed 
rule  change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 


the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  file  number 
SR-NASD-95-20  and  should  be 
submitted  by  July  11, 1995. 

For  the  Commission,  by  the  Division  of 
Market  Regulations,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 
Deputy  Secretary. 
|FR  Doc.  95-14979  Filed  6-19-95;  8:45  am) 

BiLUNG  CODE  801<M>1-M 

[Rel.  No.  IC-21135;  812-9616] 

National  Equity  Trust,  et  al.;  Notice  of 
Application 

June  14.  1995. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for 

exemption  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPLICANTS:  National  Equity  Trust  and 
Prudential  Securities  Incorporated 
("Prudential"). 

RELEVANT  ACT  SECTIONS:  Order  requested 
under  sections  6(c)  and  17(b)  of  the  Act 
that  would  exempt  applicants  from 
section  17(a)  of  the  Act. 
SUMMARY  OF  APPLICATION:  Applicants 
request  an  order  to  permit  a  tenninating 
series  of  a  unit  investment  trust  to  sell 
portfolio  securities  to  a  new  series  of  the 
trust. 

FILING  DATE:  The  application  was  filed 
on  May  26. 1995. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on  July 
10,  1995  and  should  be  accompanied  by 
proof  of  ser\'ice  on  the  applicants,  in  the 
form  of  an  affidavit  or,  for  lawyers,  a 
certificate  of  service.  Hearing  requests 
should  state  the  nature  of  the  writer's 
interest,  the  reason  for  the  request,  and 
the  issues  contested.  Persons  may 
request  notification  of  a  hearing  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  5th 
Street,  NW.,  Washington,  DC  20549. 
Applicants,  c/o  Prudential  Securities 
Incorporated,  Unit  Trust  Department, 
One  New  York  Plaza.  New  York,  New 
York  10292,  Attn.:  Kenneth  Swankie. 
FOR  FURTHER  INFORMATION  CONTACT: 
Deepak  T.  Pai,  Staff  Attorney,  at  (202) 
942-0574,  or  Robert  A.  Robertson, 


•17CFR200.30-3(a)(12). 
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Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicants'  Representations 

1.  National  Equity  Trust,  a  unit 
investment  trust  registered  under  the 
Act,  consists  of  several  series  (each  a 
"Series").  All  of  the  Series  currently 
outstanding  are  Low  5  Series  ("Low  5 
Series").  Prudential  is  the  Series' 
sponsor.  Applicants  request  that  the 
relief  sought  herein  apply  to  future 
Series  for  which  Prudential  serves  as 
sponsor. 

2.  The  investment  objective  of  each 
Low  5  Series  is  total  return  through 
investment  in  certain  stocks  from  among 
those  comprising  the  entire  related 
index  ("Index")  (e.g.,  the  Dow  Jones 
Industrial  Average).  Each  Low  5  Series 
acquires  approximately  equal  values  of 
the  five  lowest  dollar  price  per  share 
stocks  of  the  ten  stocks  in  the  Index 
having  the  highest  dividend  yields  as  of 
a  specified  date  ("Select  Five")  and 
holds  those  stocks  for  approximately 
one  year.  Prudential  intends  that,  as 
each  Low  5  Series  terminates,  a  new 
Series  based  on  the  appropriate  Index 
will  be  offered  for  the  next  year. 

3.  Each  Series  has  or  will  have  a  date 
(a  "Rollover  Date")  on  which  holders  of 
units  in  that  Series  (a  "Rollover  Series") 
may  at  their  option  redeem  their  units 
in  the  Rollover  Series  and  receive  in 
return  units  of  a  subsequent  Series  of 
the  same  type  (a  "New  Series")  which 
is  created  on  or  about  the  Rollover  Date, 
and  has  a  portfolio  which  contains 
securities  ("Qualified  Securities"). 
Qualified  Securities  are  securities  that 
are  (a)  actively  traded  [i.e.,  have  had  an 
average  daily  trading  volume  in  the 
preceding  six  months,of  at  least  500 
shares  equal  in  value  to  at  least  25,000 
United  States  dollars)  on  an  exchange  (a 
"Qualified  Exchange")  which  is  either 
(i)  a  national  securities  exchange  which 
meets  the  qualifications  of  section  6  of 
the  Securities  Exchange  Act  of  1934  or 
(ii)  a  foreign  securities  exchange  which 
meets  the  qualifications  set  out  in  the 
proposed  amendment  to  rule  12d3- 
1(d)(6)  under  the  Act  as  proposed  by  the 
SEC  and  which  releases  daily  closing 
prices,  and  (b)  included  in  an  Index. 

4.  There  is  normally  some  overlap 
from  one  year  to  the  next  in  the  stocks 
having  the  highest  dividend  yields  in  an 
Index  and,  therefore,  between  the 
portfolio  of  a  Rollover  Series  and  the 
New  Series.  In  the  case  of  the  Select  5 


on  January  1, 1994  as  compared  to  the 
Select  5  on  January  1.  1995,  two  of  the 
five  securities  were  the  same.  Prudential 
estimates  that  the  brokerage  charge  on  a 
purchase  or  sale  transaction  averages 
approximately  5  cents  a  share. 
Prudential  anticipates  that  substantial 
savings  of  commissions  can  be  realized 
if  a  Series  can  purchase  securities 
directly  from  a  prior  Series  rather  than 
using  the  open  market  as  an 
intermediary  between  the  two  Series. 
Applicants,  therefore,  request  an 
exemptive  order  to  permit  any  Rollover 
Series  to  sell  portfolio  securities  to  a 
New  Series  and  a  New  Series  to 
purchase  those  securities. 

5.  In  order  to  minimize  overreaching, 
applicants  agree  that  Prudential  will 
certify  to  the  trustee,  within  five  days  of 
each  sale  from  a  Rollover  Series  to  a 
New  Series,  (a)  that  the  transaction  is 
consistent  with  the  policy  of  both  the 
Rollover  Series  and  the  New  Series,  as 
recited  in  their  respective  registration 
statements  and  reports  filed  under  the 
Act,  (b)  the  date  of  such  transaction,  and 
(c)  the  closing  sales  price  on  the 
Qualified  Exchange  for  the  sale  date  of 
the  securities  subject  to  such  sale.  The 
trustee  will  then  countersign  the 
certificate,  unless,  in  the  unlikely  event 
that  the  trustee  disagrees  with  the 
closing  sales  price  listed  on  the 
certificate,  the  trustee  immediately 
informs  Prudential  orally  of  any  such 
disagreement  and  returns  the  certificate 
within  five  days  to  Prudential  with 
corrections  duly  noted.  Upon 
Prudential's  receipt  of  a  corrected 
certificate,  if  Prudential  can  verify  the 
corrected  price  by  reference  to  an 
independently  published  list  of  closing 
prices  for  the  date  of  the  transactions. 
Prudential  will  ensure  that  the  price  of 
units  of  the  New  Series,  and 
distributions  to  holders  of  the  Rollover 
Series  with  regard  to  redemption  of 
their  units  or  termination  of  the 
Rollover  Series,  accurately  reflect  the 
corrected  price.  To  the  extent  that 
Prudential  disagrees  with  the  trustee's 
corrected  price.  Prudential  and  the 
trustee  will  jointly  determine  the  correct 
sales  price  by  reference  to  a  mutually 
agreeable,  independently  published  list 
of  closing  sales  prices  for  the  date  of  the 
transaction. 

Applicants'  Legal  Analysis 

1.  Section  17(a)  of  the  Act  generally 
makes  it  unlawful  for  an  affiliated 
person  of  a  registered  investment 
company  to  sell  securities  to  or 
purchase  securities  from  the  company. 
Investment  companies  under  common 
control  may  be  considered  affiliates  of 
one  another.  The  Series  may  be  under 


common  control  because  they  have 
Prudential  as  a  sponsor. 

2.  Pursuant  to  section  17(b),  the  SEC 
may  exempt  a  proposed  transaction 
from  section  17(a)  if  evidence 
establishes  that:  (a)  The  terms  of  the 
proposed  transaction  are  reasonable  and 
fair  and  do  not  involve  overreaching;  (b) 
the  proposed  transaction  is  consistent 
with  the  policy  of  each  registered 
investment  company  concerned;  and  (c) 
the  proposed  transaction  is  consistent 
with  the  general  purposes  of  the  Act. 
Under  section  6(c),  the  SEC  may  exempt 
classes  of  transactions  if  and  to  the 
extent  that  such  exemption  is  necessary 
or  appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act.  Applicants  believe  that  the 
proposed  transactions  satisfy  the 
requirements  of  sections  6(c)  and  17(b). 

3.  Rule  17a-7  under  the  Act  permits 
registered  investment  companies  that 
might  be  deemed  affiliates  solely  by 
reason  of  common  investment  advisers, 
directors,  and/or  officers,  to  purchase 
securities  ftt)m  or  sell  securities  to  one 
another  at  an  independently  determined 
price,  provided  certain  conditions  are 
met.  Paragraph  (e)  of  the  rule  requires 
an  investment  company's  board  of 
directors  to  adopt  and  monitor 
procedures  for  these  transactions  to 
assure  compliance  with  the  rule.  A  unit 
investment  trust  does  not  have  a  board 
of  directors  and,  therefore,  may  not  rely 
on  the  rule.  Applicants  represent  that 
they  will  comply  with  all  of  the 
provisions  of  rule  17a-7,  other  than 
paragraph  (e). 

4.  Applicants  represent  that  purchases 
and  sales  between  Series  will  be 
consistent  with  the  policy  of  the  Series, 
as  only  securities  that  would  otherwise 
be  bought  and  sold  on  the  open  market 
pursuant  to  the  policy  of  each  Series 
will  be  involved  in  the  proposed 
transactions.  Applicants  further  believe 
that  the  practice  of  buying  and  selling 
on  the  open  market  leads  to  unnecessary 
brokerage  fees  on  sales  of  securities  and 
is  therefore  contrary  not  only  to  the 
policies  of  the  Series  but  to  the  general 
purposes  of  the  Act. 

Applicants'  Conditions 

Applicants  agree  that  the  order 
granting  the  requested  relief  shall  be 
subject  to  the  following  conditions: 

1.  Each  sale  of  Qualified  Securities  by 
a  Rollover  Series  to  a  New  Series  will 
be  effected  at  the  closing  price  of  the 
securities  sold  on  a  Qualified  Exchange 
on  the  sale  date,  without  any  brokerage 
charges  or  other  remuneration  except 
customary  transfer  fees,  if  any. 
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2.  The  nature  and  conditions  of  such 
transactions  will  be  fully  disclosed  to 
investors  in  the  appropriate  prospectus 
of  each  future  Rollover  Series  and  New 
Series. 

3.  The  trustee  of  each  Rollover  Series 
and  New  Series  will  (a)  review  the 
procedures  relating  to  the  sale  of 
securities  from  a  Rollover  Series  and  the 
purchase  of  securities  for  deposit  in  a 
New  Series  and  (b)  make  such  changes 
to  the  procedures  as  the  trustee  deems 
necessary  that  are  reasonably  designed 
to  comply  with  paragraphs  (a)  through 
(d)ofrulel7a-7. 

4.  A  written  copy  of  the  procedures 
and  a  written  record  of  each  transaction 
will  be  maintained  as  provided  in  rule 
17a-7(f). 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
|FR  Doc.  95-15043  Filed  6-19-95;  8:45  am] 

BILUNQ  CODE  8010-01-M 


SELECTIVE  SERVICE  SYSTEM 

Form  Submitted  to  the  Office  of 
Management  and  Budget  for  Clearance 

The  following  form  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  clearance  in 
compliance  with  the  Paperwork 
Reduction  Act  (44  U.S.C.  Chapter  35): 

SSS  Form— 404 

Title:  Potential  Board  Member 
Information. 

Need  and  or  Use:  Is  used  to  identify 
individuals  willing  to  serve  as  members 
of  local,  appeal  or  review  boards  in  the 
Selective  Service  System. 

Respondents:  Potential  board 
members. 

Burden:  A  burden  of  15  minutes  or 
less  on  the  individual  respondent. 

Copies  of  the  above  identified  form 
can  be  obtained  upon  written  request  to 
the  Selective  Service  System,  Reports 
Clearance  Officer,  1515  Wilson 
Boulevard,  Arlington,  VA  22209-2425. 

Written  comments  and 
recommendations  for  the  proposed 
extension  of  clearance  of  the  form 
should  be  sent  within  30  days  of 
publication  of  this  notice  to  the 
Selective  Service  System,  Reports 
Clearance  Officer,  1515  Wilson 
Boulevard,  Arlington,  VA  22209-2425. 

A  copy  of  the  comments  should  be 
sent  to  Office  of  Information  and 
Regulatory  Affairs,  Attention:  Desk 
Officer,  Selective  Service  System,  Office 
of  Management  and  Budget,  New 


Executive  Office  Building,  Room  3235, 
Washington,  DC  20503. 

Dated:  )une  12, 1995. 
GU  Coronado, 
Director. 

(FR  Doc.  95-14958  Filed  &-1&-95;  8:45  am] 
BILUNG  CODE  M15-01-M 


SMALL  BUSINESS  ADMINISTRATION 

[Application  No.  99000169] 

CF  Investment  Co.;  Notice  of  Filing  of 
an  Application  for  a  License  to  operate 
as  a  Small  Business  Investment 
Company 

Notice  is  hereby  given  of  the  filing  of 
an  application  with  the  Small  Business 
Administration  (SBA)  pursuant  to 
Section  107.102  of  the  Regulations 
governing  small  business  investment 
companies  (13  CFR  107.102  (1994))  by 
CF  Investment  Company;  at  102  South 
Main  Street,  Greenville,  South  Carolina 
29601  for  a  license  to  operate  as  a  small 
business  investment  company  (SBIC) 
under  the  Small  Business  Investment 
Act  of  1958,  as  amended,  (15  U.S.C.  et 
seq.],  and  the  Rules  and  Regulations 
promulgated  thereunder. 

CF  Investment  Company,  a  South 
Carolina  corporation,  is  a  wholly  owned 
subsidiary  of  Carolina  First  Corporation, 
a  bank  holding  company.  The 
applicant's  officers  will  be  William  S. 
Hummers  III  (President).  Catherine  W. 
Batson  (Secretary),  and  Mary  M.  Gentry 
(Treasurer).  All  three  of  these 
individuals  are  officers  of  Carolina  First 
Corporation  and/ or  Carolina  First  Bank, 
and  each  has  extensive  experience  in 
banking,  finance,  and  investment 
analysis. 

CF  Investment  Company  will  begin 
operations  with  committed  capital  of 
$2.5  million,  with  another  $1.5  million 
or  more  available  to  the  applicant  from 
Carolina  First  Corporation  as  investment 
opportunities  arise.  CF  Investment 
Company's  entire  $2.5  million  of  initial 
private  capital  is  being  contributed  by 
Carolina  First  Corporation,  its  sole 
shareholder,  by  means  of  a  private 
placement.  Accordingly,  the  following 
shareholder  will  own  10  percent  or 
more  of  the  proposed  SBIC: 

Name:  Carolina  First  Corporation,  102 
South  Main  Street,  Greenville,  South 
Carolina  29601. 

Percentage  of  ownership:  100%. 

CF  Investment  Company  is  being 
formed  primarily  as  a  vehicle  for 
investment  in  small  enterprises  that 
engaged  in  businesses  that  relate  to,  but 
do  not  directly  constitute,  banking  or 
financial  services.  The  applicant  will  be 
a  source  of  debt  and  equity  financing  for 


qualified  small  business  concerns  that 
are  based  in  South  Carolina  or  that  serve 
South  Carolina.  The  applicant  does  not 
plan  to  seek  financing  from  the  SBA. 

Matters  involved  in  SBA's 
consideration  of  the  application  include 
the  general  business  reputation  and 
character  of  the  proposed  owners  and 
management,  and  the  probability  of 
successful  operations  of  the  new 
company  under  their  management, 
including  profitability  and  financial 
soundness  in  accordance  with  the  Act 
and  Regulations. 

Notice  is  hereby  given  that  any  person 
may,  not  later  than  15  days  from  the 
da'te  of  publication  of  this  Notice, 
submit  written  comments  on  the 
proposed  SBIC  to  the  Associate 
Administrator  for  Investment,  Small 
Business  Administration,  409  3rd  Street. 
SW..  Washington,  DC  20416. 

A  copy  of  this  Notice  will  be 
published  in  a  newspaper  of  general 
circulation  in  Greenville,  South 
Carolina. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  No.  59.011,  Small  Business 
Investment  Companies). 
Dated:  June  13.  1995. 
Robert  D.  Stillman. 

Associate  Administrator  for  Investment. 
(FR  Doc.  95-15010  Filed  6-19-95;  8:45  am) 

BILUNG  CODE  S02S-01-M 


Javelin  Capital  Fund,  L.P.;  Notice  of 
Filing  of  an  Application  for  a  License 
To  Operate  as  a  Small  Business 
Investment  Company 

[Application  No.  99000170] 

Notice  is  hereby  given  of  the  filing  of 
an  application  with  the  Small  Business 
Administration  (SBA)  pursuant  to 
section  107.102  of  the  Regulation 
governing  small  business  investment 
companies  (13  CFR  107.102  (1994)>  by 
Javelin  Capital  Fund,  L.P.  at  1075  13th 
Street  South,  Birmingham.  Alabama 
35205  for  a  license  to  operate  as  a  small 
business  investment  company  (SBIC 
under  the  Small  Business  Investment 
Act  of  1958,  as  amended,  (15  U.S.C.  et. 
seq.),  and  the  Rules  and  Regulations 
promulgated  thereunder.  Its  principal 
area  of  operation  will  generally  be  in  the 
South  and  Southeast  portion  of  the 
United  States. 

Javelin  Capital  Fund,  L.P.,  a  Delaware 
limited  partnership,  will  be  managed  by 
Tullis-Eiickerson  &  Company,  Inc.,  a 
Delaware  S-Corporation,  and  JVP,  LLC. 
a  Delaware  Limited  Liability  Company 
and  sole  general  partner  of  the 
applicant.  The  executive  officers  of 
Tullis-Dickerson  &  Company,  Inc.  and 
the  General  Partner  will  be  Lyle  A. 
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Hohnke,  Joan  P.  Neuscheler,  James  L.  L. 
Tullis.  and  Thomas  P.  Dickerson.  The 
applicant's  four  general  partners  have 
54  years  of  combined  experience  in  the 
investment  business  and  24  years  as 
general  partners  in  established  venture 
capital  funds.  In  addition,  the  applicant 
will  avail  itself  of  the  services  of  an 
Advisory  Board  which  will  provide 
advisory  services  to  the  General  Partner 
and  the  Management  Company 
regarding  potential  investments.  The 
Advisory  Board  will  have  between  five 
and  seven  members,  who  shall  initially 
be  as  follows:  Henry  Wendt,  Stephen 
Wiggins.  Lawrence  Flinn,  Charles  A. 
McCallum,  and  Peter  Farley. 

The  following  limited  partners  will 
own  10  percent  or  more  of  the  proposed 
SBIC: 


Name 

Percentage 
of  owner- 
ship 

University  of  Alabama  at  Bir- 
mingham, Education  Founda- 
tion. Medical  Towers  BkJg., 
Suite  103A.  1717  11th  Ave- 
nue South.  Bimfiingham.  AL 
35206  

AlatMma  Power  Company,  600 
North  18th  Street.  Bir- 
mingham AL  35291  

22 
22 

Protective  Lite  Ins.  Co.,  2801 
Highway  280  South,  Bir- 
minaham  AL  35223 

11 

The  applicant  will  begin  operations 
with  Regulatory  Capital  of  $7  million 
and  will  focus  its  investment  portfolio 
in  teh  health  care  industry  while 
providing  additional  concentrations  in 
the  animal  health  and  agricultural 
research,  technology,  communications, 
food,  and  specialty  materials 
development  areas.  The  applicant  will 
generally  make  early  and  seed  stage 
investments  to  achieve  the  development 
and  commercialization  of  technology 
and  innovative  business  strategies. 

Matters  involved  in  SBA's 
consideration  of  the  application  include 
the  general  business  reputation  and 
character  of  the  proposed  owners  and 
management,  and  the  probability  of 
successful  operations  of  the  new 
company  under  their  management, 
including  profitability  and  financial 
soundness  in  accordance  with  the  Act 
and  Regulations. 

Notice  is  hereby  given  that  any  person 
may.  not  later  than  15  days  from  the 
date  of  publication  of  this  Notice, 
submit  written  comments  on  the 
proposed  SBIC  to  the  Associate 
Administrator  for  Investment,  Small 
Business  Administration.  409  3rd  Street. 
SW.  Washington.  DC  20416. 


A  copy  of  this  Notice  will  be 
published  in  a  newspaper  of  general 
circulation  in  Birmingham.  Alabama. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  No.  59.011.  Small  Business 
Investment  Companies). 

Dated:  June  9,  1995. 
Robert  0.  Stillman. 

Associate  Administrator  for  Investment. 
|FR  Doc.  95-15009  Filed  6-1&-95:  8:45  am] 

BILUNG  COOE  8O2S-01-M 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Defense  Policy  Advisory  Committee 
for  Trade;  Meeting 

AGENCY:  Office  of  the  United  States 

Trade^^epresentative. 

ACTION:  Notice  of  closed  meeting.  The 

June  28.  1995  meeting  of  the  Defense 

Policy  Advisory  Committee  for  Trade 

will  be  closed  to  the  public. 

SUMMARY:  The  meeting  will  include  a 
review  and  discussion  of  current  issues 
which  influence  U.S.  trade  policy. 
Pursuant  to  section  2155(0(2)  of  title  19 
of  the  United  States  Code.  I  have 
determined  that  this  meeting  will  be 
concerned  with  matters  the  disclosure 
of  which  would  seriously  compromise 
the  development  by  the  United  States 
Government  of  trade  policy,  priorities, 
negotiating  objectives  or  bargaining 
positions  with  resjject  to  any  trade 
agreement,  the  operation  of  any  trade 
agreement  and  other  matters  arising  in 
connection  with  the  development, 
implementation  and  administration  of 
the  trade  policy  of  the  United  States. 
DATES:  The  meeting  is  scheduled  for 
June  28,  1995,  unless  otherwise  notified. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Pentagorl.  Arlington,  Virginia, 
unless  otherwise  notified. 
FOR  FURTHER  INFORMATION  CONTACT: 
Clayton  Parker.  Director  of 
Intergovernmental  Affairs.  Office  of  the 
United  States  Trade  Representative, 
Executive  Office  of  the  President  (202) 
395-6120. 
Michael  Kantor. 

United  States  Trade  Fepresentative. 
|FR  Doc.  95-15005  Filed  6-l»-95;  8:45  am] 

BILUNG  COOe  3190-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Reports,  Forms  and  Recordkeeping 
Requirements 

AGENCY:  Department  of  Transportation 
(DOT),  Office  of  the  Secretary. 


ACTION:  Notice. 


SUMMARY:  This  notice  lists  those  forms, 
reports,  and  recordkeeping  requirements 
imposed  upon  the  public  which  were 
transmitted  by  the  Department  of 
Transportation  to  the  Office  of 
Management  and  Budget  (OMB)  for  its 
approval  in  accordance  with  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1980  (44  USC  Chapter 
35). 

DATES:  June  15, 1995. 
ADDRESSES:  Written  comments  on  the 
DOT  information  collection  requests 
should  be  forwarded,  as  quickly  as 
possible,  to  Edward  Clarke,  Office  of 
Management  and  Budget.  New 
Executive  Office  Building,  Room  10202. 
Washington,  D.C.  20503.  If  you 
anticipate  submitting  substantive 
comments,  but  find  that  more  than  10 
days  from  the  date  of  publication  are 
needed  to  prepare  them,  please  notify 
the  OMB  official  of  your  intent 
immediately. 

FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  DOT  information 
collection  requests  submitted  to  OMB 
may  be  obtained  from  Susan  Pickrel  or 
Annette  Wilson,  Information 
Management  Division,  M-34,  Office  of 
the  Secretary  of  Transportation,  400 
Seventh  Street  SW.,  Washington,  DC 
20590,  (202)  366-4735. 
SUPPLEMENTARY  INFORMATION:  Section 
3507  of  Title  44  of  the  United  States 
Code,  as  adopted  by  the  Paperwork 
Reduction  Act  of  1980.  requires  that 
agencies  prepare  a  notice  for  publication 
in  the  Federal  Register,  listing  those 
information  collection  requests 
submitted  to  OMB  for  approval  or    . 
renewal  under  that  Act.  OMB  reviews 
and  approves  agency  submissions  in 
accordance  with  criteria  set  forth  in  that 
Act.  In  carrying  out  its  responsibilities, 
OMB  also  considers  public  comments 
on  the  proposed  forms  and  the  reporting 
and  recordkeeping  requirements.  OMB 
approval  of  an  information  collection 
requirement  must  be  renewed  at  least 
once  every  three  years. 

Items  Submitted  to  OMB  for  Review 
The  following  information  collection 

requests  were  submitted  to  OMB  on 

June  15, 1995: 

DOT  No:  4057 

OMB  No:  2115-0071 

Administration:  United  States  Coast 
Guard 

Title:  Official  Logbook 

Need  for  Information:  Title  46  USC 
11301-03,  requires  commercial 
shipping  companies  to  maintain  an 
official  logbook  aboard  their  vessels 

Proposed  Use  of  Information:  This 
information  will  be  used  by  Coast 


Guard  and  various  federal  maritime 
casualty  investigators  of  Federal  and 
Civil  courts  in  instances  of  injury  or 
litigation  between  a  seamen  and  his 
shipping  company.  Coast  Guard 
inspectors  use  the  information  to 
determine  compliance  with  various 
laws  and  to  examine  incidences  of 
shipboard  misconduct 

Frequency:  On  occasion 

Burden  Estimate:  1,750 

Respondents:  Shipping  Companies  and 
U.S.  Merchant  Marineers 

Form{s):  CG-706B 

Average  Burden  Hours  Per  Response:  1 
hour 

DOT  No:  4058 

OMB  No:  2115-0579 

Administration:  United  States  Coast 
Guard 

Title:  Application  for  a  permit  to 
transport  municipal  or  commercial 
waste 

Need  for  Information:  As  mandated  by 
the  Shore  Protection  Act,  the  Coast 
Guard  issued  interim  regulations 
requiring  owners/operators  or 
commercial  vessels  to  apply  for  a 
permit  to  transport  municipal  or 
commercial  waste  on  the  coastal 
waters  of  the  U.S. 

Proposed  Use  of  Information:  This 
information  will  be  used  by  the  Coast 
Guard  to  issue  permits  and 
identification  numbers  to  owners/ 
operators  of  commercial  vessels  that 
transport  municipal  or  commercial 
waste 

Frequency:  Every  three  years. 

Burden  Estimate:  366  hours 

Respondents:  Owners/operators  of 
municipal  or  commercial  vessels 
transporting  waste 

Fonn(s):  None 

Average  Burden  Hours  Per  Response:  50 
minutes  reporting 

DOT  No:  4059 

OMB  No;  2127-0052 

Administration:  National  Highway 
Traffic  Safety  Administration 

Title:  Brake  Hose  Manufacturing 
Identification  Standard  106 

Need  for  Information:  Under  the 
authority  of  the  National  Traffic  and 
Motor  Vehicle  Safety  Act  of  1966,  as 
amended.  Title  15  U.S.C.  1932, 
Section  103,  authorizes  the  issuances 
of  Federal  Motor  Vehicle  Safety 
Standards 

Proposed  Use  of  Information:  The 
information  will  be  used  to  ensure 
traceability  of  the  manufacturer 
should  a  noncompliance  or  safety 
related  defect  be  discovered 

Frequency:  On  Occasion 

Burden  Estimate:  30  hours 

Respondents:  Manufacturers 

Form(s):  None 


Average  Burden  Hours  Per  Response: 
1.5  hours 

DOT  No:  4060 

OMB  No:  2115-0582 

Administration:  United  States  Coast 
Guard  ^ 

Title:  Commercial  Fishing  Industry 
Vessel  Regulations 

Need  for  Information:  The  Commercial 
Fishing  Industry  Vessels  Safety  Act  of 
1988  requires  the  Coast  Guard  to 
prescribe  procedures  to  reduce  the 
high  level  of  fatalities  and  accidents 
in  the  commercial  fishing  industry. 
Reporting  of  casuality  information 
from  underwriters  of  insurance  on 
commercial  fishing  industry  vessels  is 
required  at  46  U.S.C.  6104 

Proposed  Use  of  Information:  The 
information  will  be  used  by  the  Coast 
Guard  to  improve  safety  in  the 
commercial  fishing  industry 

Frequency:  On  occasion 

Burden  Estimate:  91,920  hours 

Respondents:  Insurers,  vessel  owners, 
agents  and  individuals  in  charge  of  , 
commercial  fishing  vessels 

Form(s):  None 

/Average  Burden  Hours  Per  Response:  1 
hour  reporting  and  1  hour 
recordkeeping 

Z>Or  No:  4061 

OMB  No:  2125-0514 

Administration:  Federal  Highway 
Administration 

Title:  Develop  and  Submit  Utility 
Accomodation  Policies 

Need  for  Information:  In  carrying  out 
the  requirements  of  23  U.S.C.  116  to 
assure  Federal-aid  highway  projects 
are  being  properly  maintained  and  23 
U.S.C.  109  to  determine  whether  any 
rights-of-way  on  Federal-aid  systems 
should  be  used  for  accomodating 
utility  facilities,  the  Secretary  of 
Transportation  is  authorized  by  23 
U.S.C.  315  to  prescribe  and 
promulgate  rules  and  regulations 

Proposed  Use  of  Information:  The 
information  will  be  used  to  review 
and  approve  state  highway  agencies 
utility  accommodation  policies. 

Frequency:  After  initial  submission, 
submission  on  3  to  5  year  cycle  as 
needed 

Burden  Estimate:  2,800  hours 

Respondents:  State  highway  agencies 

Form(s):  None 

Average  Burden  Hours  Per  Response: 
280  hours 

DOT  No:  4062 

OMB  No:  2125-0541 

Administration:  Federal  Highway 
Administration 

T/f/e:  Certification  of  Enforcement  of 
Heavy  Vehicle  Use  Tax 

Need  for  Information:  Title  23,  U.S.C. 
141(d),  provides  that  a  States's 


apportionment  of  funds  under  23 
U.S.C.  104(b)(5)  shall  be  reduced  in 
an  amount  up  to  25  percent  of  the 
amount  to  be  apportioned  during  any 
fiscal  year  beginning  after  September 
30, 1984,  during  which  vehicles 
subject  to  the  Federal  heavy  vehicle 
use  tax  are  lawfully  registered  without 
having  presented  proof  of  payment  of 
tax 

Proposed  Use  of  Information:  The 
information  will  be  used  to  certify 
proof  of  payment  of  heavy  vehicle  use 
tax  and  to  provide  supporting  records 
for  each  vehicle  subject  to  the  tax.  The 
certification  procedure  is  the  critical 
factor  in  establishing  a  managable  and 
reasonable  procedure  for  determining 
State  compliance  with  the  Statue  23 
U.S.C.  141(d) 

Frequency:  Annually 

Burden  Estimate:  612  hours 

Respondents:  State  highway  agencies 

Form(s):  None 

Average  Burden  Hours  Per  Response:  2 
hours  processing  and  10  hours 
recordkeeping 

DOT  No:  4063 

OMB  No:  2125-0515 

Administration:  Federal  Highway 
Administration 

Title:  Eligibility  Statement  for  Utility 
Adjustments 

Need  for  Information:  Under  the 
provisions  of  23  U.S.C.  123,  Federal- 
aid  highway  funds  may  be  used  to 
reimburse  State  (or  local)  highway 
agencies  when  they  have  paid  for  the 
cost  of  relocation  of  utility  facilities 
necessitated  by  the  construction  of 
Federal-aid  highway  projects 

Proposed  Use  of  Information:  The 
information  will  be  used  by  the 
Federal  Highway  Administration  to 
determine  whether  the  State's  statutes 
or  ordinances  regarding  payment  for 
utility  relocations  are  acceptable 
under  23  U.S.C.  123 

Frequency:  On  occasion 

Burden  Estimate:  180  hours 

Respondents:  State  highway  agencies 

Form(s):  None 

Average  Burden  Hours  Per  Response:  36 
hours  , 

DOT  No:  4064 

OMB  No:  2125-0542 

Administration:  National  Highway 
Traffic  Safety  Administration 

Title:  Petitions  for  Exemption  from  the 
Vehicle  Theft  Prevention  Standard,  49 
CFR  part  543 

Need  for  Information:  29  U.S.C.  Chapter 
331  requires  the  Secretary  of 
Transportation  to  promulgate  a  theft 
prevetion  standard  to  provide  for  the 
identification  of  certain  motor 
vehicles  and  their  major  replacement 
parts  to  impede  motor  vehicle  theft 
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Proposed  Use  of  Information:  This 
infonnation  will  be  used  by  the 
National  Highway  Traffic  Safety 
Administration  in  exercising  its 
delegated  authority  to  grant 
exemptions  from  the  vehicle 
identification  requirements  of  49  CFR 
part  541 

Frequency:  one-time  only 

Burden  Estimate:  96  hours  reporting 

Respondents:  Businesses 

Form(s):  None 

Average  Burden  Hours  Per  Response:  8 
hours 

DOT  No:  4065 

OMB  No:  2120-0101 

Administration:  Federal  Aviation 
Administration 

Title:  Physiological  Training 

Need  for  Information:  The  submission 
of  the  application  is  authorized  by 
SecUons  302(k),  605,311,  and  313(d) 
of  the  Federal  Aviation  Act  of  1958 
(49  U.S.C.  1343(k).  1346, 1352, 
1354(d) 

Proposed  Use  of  Infonnation:  This 
information  will  be  used  by  the 
Aeromedical  Education  Division 
(AAM-400)  to  determine  if  the 
applicant  is  qualified  to  receive 
physiological  training 

Frequency:  On  occasion. 

Burden  Estimate:  458  hours  annually 

Respondents:  Individual  air  crew 
members 

Form(s):  FAA  Form  3150-7 

Average  Burden  Hours  Per  Response:  5 
minutes  per  response 

DOT  No.  4066 

OMB  No:  2120-0056 

Administration:  Federal  Aviation 
Administration 

Title:  Report  of  Inspections  Required  by 
Airworthiness  Directives  PAR  part  39 

Need  for  Information:  FAR  39 
authorized  principally  by  49  U.S.C, 
Subtitle  VIl — Aviation  Programs, 
Section  40113(a),  Section  44701,  and 
Section  44702 

Proposed  Use  of  Information:  This 
information  will  be  used  by  the 
Federal  Aviation  Administration  to 
determine  if  the  corrective  action 
called  for  in  the  airworthiness 
directive  has  been  sufficient  to 
eliminate  the  unsafe  condition,  and  if 
not,  a  new  airworthiness  directive  to 
correct  the  imsafe  condition  will  be 
issued 

Frequency:  As  needed 

Burden  Estimate:  21,250  hours  annually 

Respondents:  Owners  and  operators  of 
the  affected  products 

Form(s):  None 

Average  Burden  Hours  Per  Response:  5 
minutes  per  response. 


Issued  in  Washington,  D.C  on  Jane  15, 
1995. 
Paula  R.  Ewen, 

Chief,  Information  Management  Division. 
(FR  Doc.  95-15063  Filed  6-9-95:  8:45  am) 
BILUNO  COOE  4«10-62-P 


Aviation  Proceedings;  Agreements 
filed  During  the  Week  Ended  June  9, 
1995 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
imder  the  provisions  of  49  U.S.C  412 
and  414.  Answers  may  be  filed  within 
21  days  of  date  of  filing. 
Docket  Number:  50388     ^ 
Date  filed:  June  8, 1995 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject:  COMP  Telex— Reso  024  f.  Local 

Currency  Fare  Changes — Hungary 
Proposed  Effective  Date:  July  1, 1995 
Paillette  V.  Twine, 

Chief  Documentary  Services  Division. 
[FR  Doc.  95-15061  Filed  6-19-95;  8:45  am] 
WLUNQ  CODE  4tia-l2-P 


Notice  of  Applications  for  Certificates 
of  Public  Convenience  and  Necessity 
and  Foreign  Air  Carrier  Permits  Filed 
Under  Subpart  Q  During  the  Week 
Ended  June  9, 1995. 

The  following  Applications  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  Subpart  Q  of 
the  Department  of  Transportation's 
Procedural  Regulations  (See  14  CFR 
302.1701  et.  seq.).  The  due  date  for 
Answers,  Conforming  Applications,  or 
Motions  to  Modify  Scope  are  set  forth 
below  for  each  appUcation.  Following 
the  Answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases 
a  final  order  without  further 
proceedings. 
Docket  Number:  50383 
Date  filed:  June  6, 1995 
Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  July  5,  1995 
Description:  Application  of  American 
Airlines,  Inc.,  pursuant  to  49  USC 
41102  and  14  CFR  part  377,  and 
Subpart  Q  of  the  Regulations  applies 
for  renewal  of  Segment  2  of  its 
certificate  of  public  convenience  and 
necessity  for  Route  370  (Chicago- 
Milan/Rome),  most  recently  reissued 
by  Order  93-2-34,  February  16, 1993. 
Docket  Number:  50384 
Date  filed:  Jime  6, 1995 


Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope;  July  5, 1995 

Description:  Application  of  Northwest 
Airlines,  Inc.,  pursuant  to  49  U.S.C. 
Section  41101  of  the  Act  and  Subpart 
Q  of  the  Regulations  applies  for 
renewal  of  its  certificate  of  public 
convenience  and  necessity  for  Route 
580,  which  authorizes  Northwest  to 
engage  in  foreign  air  transportation  of 
persons,  property  and  mail  between 
the  coterminal  points  of  Guam, 
Saipan,  and  Northern  Mariana 
Islands,  on  the  one  hand,  and  the 
terminal  point  Naha,  Japan  on  the 
other  hand.  The  authority  originally 
was  granted  by  Order  90-5-21,  issued 
on  May  9, 1990  and  effective  as  of 
Jime  17, 1990,  with  a  five-year  term. 
The  authority  is  due  to  expire  on  June 
17, 1995. 

Docket  Number:  44944 

Date  filed:  Jime  9. 1995 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope.July  7. 1995 

Description:  Application  of  Aeronaves 
Del  Peru,  pursuant  to  Section  402  of 
the  Act  and  Subpart  Q  of  the 
Regulations,  requests  renewal  of  its 
foreign  air  carrier  permit  for  an 
additional  indefinite  period 
authoriTing  it  to  engage  in  scheduled 
foreign  air  transportation  of  property 
and  mail  twice  weekly  between  Lima, 
Peru;  via  the  intermediate  points 
Panama  City,  Panama;  Guayaquil, 
Ecuador  (blind  sector);  Bogota  and 
CaU,  Colombia  (blind  sectors);  and  the 
terminal  point  Miami,  Florida. 

Pauktte  V.  Twine, 

Chief  Documentary  Services  Division 

[FR  Doc.  95-15062  Filed  6-19-95;  8:45  am] 

BH.LINO  CODE  4910-42-P 


Bureau  of  Transportation  Statistics 

Public  Notice;  DOT  Moves  Airiine 
Statistics  Office  to  Bureau  of 
Transportation  Statistics 

SUMMARY:  Effective  May  28,  1995,  the 
Office  of  Airline  Statistics  (OAS)  of  the 
Research  and  Special  Programs 
Administration  (RSPA),  U.S. 
Department  of  Transportation,  was 
transferred  from  RSPA  to  the  Bureau  of 
Transportation  Statistics  (BTS).  The 
office  has  been  renamed  the  Office  of 
Airline  Information  (OAI),  mail  code  K- 
25,  and  is  located  in  Room  4125  at  the 
Department's  headquarters,  telephone 
202/366-9059.  Mr.  Timothy  E.  Carmody 
from  the  Office  of  the  Secretary's  Office 
of  Aviation  Analysis,  was  named  as 
Acting  Director  of  the  new  BTS  office. 
The  office  functions,  organizational 


structure,  personnel,  and  telephone 
numbers  remain  the  same. 
ADDRESSES:  The  mailing  address  for 
airline  submissions  is  Data 
Administration  Division,  K-25,  Rm 
4125,  Office  of  Airline  Information, 
BTS,  Department  of  Transportation,  400 
7th  Street,  SW,  Washington,  DC  20590- 
0001  (Telephone  202-366-9059). 

Dated:  June  14, 1995. 
Philip  N.  Fulton, 

Associate  Director  for  Data  User  Services. 
[FR  Doc.  95-15008  Filed  6-19-95;  8:45  am] 

BILUNG  CODE  491»-«M> 


Coast  Guard 

[CGD  95-050] 

New  \ork  Harbor  Traffic  Management 
Advisory  Committee;  Meeting 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Notice  of  meeting. 

SUMMARY:  A  meeting  of  the  New  York 
Harbor  Traffic  Management  Advisory 
Committee  (NYHTMAC)  will  be  held  on 
July  12,  1995.  Topics  for  this  meeting 
include  a  report  on  upcoming  marine 
events,  dredging  operations  in  New 
York  Harbor,  update  on  Vessel  Traffic 
Service  and  Coast  Guard  regulatory 
initiatives,  environmental  monitoring 
initiatives,  committee  business,  and 
topics  from  the  floor. 
DATES:  The  meeting  will  be  held  at  10 
a.m.  on  July  12, 1995. 
ADDRESSES:  The  meeting  will  be  held  in 
the  Conference  Room,  second  floor,  U.S. 
Coast  Guard  Marine  Inspection  Office, 
Battery  Park,  New  York. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Commander  D.S.  HILL, 
usee,  NYHTMAC  Executive  Secretary, 
Vessel  Traffic  Service  New  York, 
Building  108,  Governors  Island,  New 
York,  NY  10004-5070;  or  by  calling 
(212) 668-7429. 

SUPPLEMENTARY  INFORMATION:  Authority 
for  conducting  NYHTMAC  meetings  is 
granted  pursuant  to  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463;  5  USC  App.  I). 

The  New  York  Harbor  Traffic 
Management  Advisory  Committee  has 
been  established  by  Commander,  First 
Coast  Guard  District  to  provide 
information,  consultation,  and  advice 
with  regard  to  port  development, 
maritime  trade,  port  traffic,  and  other 
maritime  interests  in  the  harbor. 
Members  of  the  Committee  serve 
voluntary  without  compensation  from 
the  Federal  Government. 

Topics  for  this  meeting  include  a 
report  on  upcoming  marine  events, 


dredging  operations  in  New  York 
Harbor,  update  on  Vessel  Traffic  Service 
and  Coast  Guard  regulatory  initiatives, 
environmental  monitoring  initiatives, 
committee  business,  and  topics  from  the 
floor. 

Attendance  is  open  to  the  interested 
public.  With  advance  notice  to  the 
Chairperson,  members  of  the  public  may 
make  oral  statements  at  the  meeting. 
Persons  wishing  to  present  oral 
statements  should  notify  the  Executive 
Director  no  later  than  one  day  before  the 
meeting.  Any  member  of  the  public  may 
present  a  written  statement  to  the 
Committee  at  any  time. 

The  New  York  Harbor  Traffic 
Management  Advisory  Committee 
continues  to  seek  additional  members 
who  represent  the  many  diverse 
interests  in  the  Port  of  New  York  and 
New  Jersey. 

Dated:  June  6. 1995. 
T.H.  Giimour, 

Captain.  U.S.  Coast  Guard.  Captain  of  the 

Port  New  York.  NYHTMAC  Executive 

Director. 

[FR  Doc.  95-15079  Filed  6-19-95;  8:45  am] 

BILUNG  CODE  4910-14-M 


[CGD  95-047] 

National  Environmental  Policy  Act: 
Agency  Procedures  for  Categorical 
Exclusions 

agency:  Coast  Guard,  DOT. 
ACTION:  Notice  of  agency  policy. 

SUMMARY:  The  Coast  Guard  is 
announcing  two  changes  in  its  policy 
concerning  agency  actions  that  are 
categorically  excluded  from  additional 
environmental  analysis  under  the 
National  Environmental  Policy  Act 
(NEPA).  One  change  concerns  the  need 
for  an  environmental  analysis  checklist 
in  the  development  of  drawbridge 
regulations  and  procedures.  The  other 
change  concerns  permits  for  sailing 
competitions  and  demonstrations. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  David  Reese,  Environmental 
Compliance  and  Restoration  Branch, 
(202) 267-1942. 

SUPPLEMENTARY  INFORMATION: 

Background 

Under  regulations  implementing  the 
National  Environmental  Policy  Act 
(NEPA)  (40  CFR  parts  1500  through 
1508),  each  Federal  agency  is  required 
to  adopt  procedures  to  supplement 
those  regulations  (40  CFR  1507.3).  The 
Coast  Guard's  procedures  and  policies 
are  published  as  a  Commandant 
instruction  entitled  "National 
Environmental  Policy  Act  Implementing 


Procedures  and  Policy  for  Considering 
Environmental  Impacts"  (COMDTINST 
M1675.1B).  On  July  29, 1994,  the  Coast 
Guard  published  a  notice  in  the  Federal 
Register  (59  FR  38654)  announcing  the 
revision  of  section  2.B.2  of  the 
instruction.  Section  2.B.2  lists  the 
proposed  agency  actions  that  are 
categorically  excluded  from  the 
requirement  that  the  actions  undergo 
the  analysis  that  accompanies 
preparation  of  an  Environmental 
Assessment  or  Environmental  Impact 
Statement. 

Discussion  of  Changes 

(1)  The  Coast  Guard  has  determined 
that  the  requirement  under  section 
2.B.2.e.(32)(e)  of  COMDTINST 
M16475.1B  (as  published  in  59  FR 
38658;  July  29,  1994)  to  prepare  an 
environmental  analysis  checklist  should 
not  apply  to  the  promulgation  of 
operating  regulations  or  procedures  for 
drawbridges.  A  checklist  is  an  internal 
administrative  document  devised  by  the 
Coast  Guard  to  assist  in  analyzing 
agency  actions  that  might  have  a 
significant  effect  on  the  human 
environment.  After  numerous  cases,  the 
Coast  Guard  has  found  that  these 
actions  are  not  likely  to  have  a 
significant  effect  on  the  human 
environment.  Therefore,  the  Coast 
Guard  is  removing  the  words 
"(Checklist  required)."  from  section 
2.B.2.e.(32)(e).  This  removal  has  no 
affect  on  the  Coast  Guard's 
responsibility  to  consider  the  effects  of 
its  actions  on  the  human  environment. 

(2)  Section  2.B.2.e.(35)(c)  is  corrected 
to  refer  to  sailing  competitions  or 
demonstrations  involving 
approximately  "100  sailboats  or 
sailboards,"  not  "100  sailboats  or 
sailboats." 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  announces 
the  following  amendments  to  section 
2.B.2.e.  of  COMDTINST  M  16475. IB: 

2.B.2.e.  Categorical  Exclusion  List 

(32)  •   •   * 

***** 

(e)  Promulgation  of  operating 
regulations  or  procedures  for 
drawbridges. 

***** 

(35)   •   *   • 

***** 

(c)  Sailing  competitions  or 
demonstrations  involving 
approximately  100  sailboats  (up  to 
approximately  26  feet  in  length)  or 
sailboards  and  not  more  than 
approximately  200  spectator  craft. 
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Dated:  June  13. 1995. 
E.  J.  Barrett, 

Rear  Admiral.  U.S.  Coast  Guard.  Chief.  Office 
of  Engineering,  Logistics  and  Development. 
[FR  Doc.  95-15078  Filed  6-19-95;  8:45  ami 
BHJJNO  COM  4t10-14-M 

Federal  Aviation  Administration 
[Change  to  AC  No.  120-42A] 

Proposed  Appendix  7,  Reduction  of 
Operator's  Inservice  Experience 
Requirement  Prior  to  the  Granting  of 
an  ETOPS  Operational  Approval 
[Accelerated  ETOPS  Operational 
Approval],  to  Advisory  Circular  120- 
42A,  Extended  Range  Operation  with 
Two-Engine  Airplanes  (ETOPS) 

Correction 

In  notice  document  95-13403 
beginning  on  page  28643  in  the  issue  of 
Thursday,  June  1,  1995,  Appendix  7  of 
Advisory  Circular  120-42 A  was 
inadvertently  not  published  in  the 
original  document.  Appendix  7  of 
Advisory  Circular  120-^2A  reads  as 
follows: 

Appendix  7:  Reduction  of  Operator's  in 
Service  Experience  Requirement  Prior 
to  the  Granting  of  ETOPS  Operational 
Approval  (Accelerated  ETOPS 
Operational  Approval) 

1.  General 

a.  Paragraph  9(b)  of  AC  120-42A 
states  the  following: 

(1)  (In  service  experience)  guidelines 
may  be  reduced  or  increased  following 
review  and  concurrence  on  a  case-by- 
case  basis  by  the  Director,  Flight 
Standards  Service. 

(2)  Any  reduction  •   •  *  will  be  based 
on  evaluation  of  the  operators  ability 
and  competence  to  achieve  the 
necessary  reliability  for  the  particular 
airframe/engine  combination  in 
extended  range  operations. 

(3)  For  example,  a  reduction  in 
inservice  experience  may  be  considered 
for  an  operator  who  can  show  extensive 
inservice  experience  with  a  related 
engine  on  another  airplane  which  has 
achieved  acceptable  rehability. 

(4)  The  substitution  of  in  service 
experience  which  is  equivalent  to  the 
actual  conduct  of  120-minute  ETOPS 
operations  will  also  be  established  by 
the  Director,  Flight  Standards  Service 
AFS-1,  on  a  case  by  case  basis. 

b.  The  purpose  of  this  appendix  is  to 
establish  the  factors  which  the  Director, 
Flight  Standards  Service  may  consider 
in  exercising  the  authority  to  allow 
reduction  or  substitution  of  operators 
inservice  experience  requirement  in 
granting  ETOPS  Operational  Approval. 


c.  Paragraph  7  of  AC  120-^2A  states 
that  •  *  *  the  concepts  for  evaluating 
extended  range  operations  with  two- 
engine  airplanes  *  •  *  ensure  that  two- 
engine  airplanes  are  consistent  with  the 
level  of  safety  required  for  current 
extended  range  operations  with  three 
and  four-engine  turbine  powered 
airplanes  without  unnecessarily 
restricting  operation. 

d.  It  is  apparent  that  the  excellent 
propulsion  related  safety  record  of  two- 
engine  airplanes  has  not  only  been 
maintained,  but  potentially  enhanced, 
by  the  process  related  provisions 
associated  with  ETOPS  Type  Design  and 
Operational  Approvals.  Further, 
currently  available  data  shows  that 
these  process  related  benefits  are 
achievable  without  extensive  inservice 
experience.  Therefore,  reduction  or 
elimination  of  inservice  experience 
requirements  may  be  possible  when  the 
operator  shows  to  the  FAA  that 
adequate  and  validated  ETOPS 
processes  are  in  place. 

e.  The  Accelerated  ETOPS  Operations 
Approval  Program  with  reduced 
inservice  does  not  imply  that  any 
reduction  of  existing  levels  of  safety 
should  be  tolerated  but  rather 
acknowledges  that  an  operator  may  be 
able  to  satisfy  the  objectives  of  AC  120- 
42A  by  a  variety  of  means  of 
demonstrating  that  operator's  capability. 

f.  This  Appendix  permits  an  operator 
to  start  ETOPS  operations  when  the 
operator  has  demonstrated  to  the  FAA 
that  those  processes  necessary  for 
successful  ETOPS  operations  are  in 
place  and  are  considered  to  be  reliable. 
This  may  be  achieved  by  thorough 
documentation  of  processes, 
demonstration  on  another  airplane/ 
validation  (as  described  in  paragraph  7 
of  this  Appendix)  or  a  combination  of 
these. 

2.  Background 

a.  When  AC  120-42  was  first  released 
in  1985  ETOPS  was  a  new  concept, 
requiring  extensive  inservice 
verification  of  capability  to  assure  the 
concept  was  a  logical  approach.  At  that 
time,  the  FAA  recognized  that  reduction 
in  the  inservice  experience 
requirements  or  substitution  of  inservice 
experience,  on  another  airplane,  would 
be  possible. 

b.  The  ETOPS  concept  has  been 
successfully  applied  for  close  to  a 
decade;  ETOPS  is  now  widely 
employed.  The  number  of  ETOPS 
operators  has  increased  dramatically, 
and  in  the  North  Atlantic  U.S.  airlines 
have  more  twin  operations  than  the 
number  of  operations  accomplished  by 
three  and  four  engine  airplanes.  ETOPS 
is  now  well  established. 


c.  Under  AC  120-42A,  an  operator 
was  generally  required  to  operate  an 
airframe-engine  combination  for  one  (1) 
year,  before  being  eligible  for  120- 
minute  ETOPS;  and  another  one  (1) 
year,  at  120-minute  ETOPS,  before  being 
granted  180-minute  ETOPS  approval. 
For  example,  an  operator  who  currently 
has  180-minute  ETOPS  approval  on  one 
type  of  airframe-engine  or  who  is 
currently  operating  that  route  with  an 
older  generation  three  or  four  engine 
airplane  was  required  to  wait  for  up  to 
two  (2)  years  for  such  an  approval.  Such 
a  requirement  could  create  undue 
economic  burden  on  operators,  while 
not  contributing  materially  to  safety. 
Data  indicates  that  compliance  with 
processes  has  resulted  in  successful 
ETOPS  operation  at  earlier  than  the 
standard  time  provided  for  in  the 
advisory  circular. 

d.  ETOPS  operational  data  indicates 
that  twins  have  maintained  a  high 
degree  of  reliability  due  to 
implementation  of  specific 
maintenance,  engineering  and  flight 
operation  process  related  requirements. 
Compliance  with  ETOPS  processes  is 
crucial  in  assuring  high  levels  of 
reliability  of  twins.  Data  shows  that 
previous  experience  on  an  airframe- 
engine  combination  prior  to  operating 
ETOPS,  does  not  necessarily  make  a 
significant  difference  in  the  safety  of 
such  operations.  Commitment  to 
establishment  of  reliable  ETOPS 
processes  has  been  found  to  be  a  much 
more  significant  factor.  Such 
commitment,  by  operators,  to  ETOPS 
processes  has,  from  the  outset,  resulted 
in  operation  of  twins  at  a  mature  level 
of  reliability. 

e.  ETOPS  experience  of  the  past 
decade  shows  that  a  firm  commitment 
by  the  operator  to  establish  proven 
ETOPS  processes  prior  to  the  start  of 
actual  ETTOPS  operations  and  to 
maintain  that  commitment  throughout 
the  life  of  the  program  is  paramount  to 
ensuring  safe  and  reliable  ETOPS 
operations. 

3.  Definitions 

a.  Process.  A  process  is  a  series  of 
steps  or  activities  that  are  accomplished, 
in  a  consistent  manner,  to  assure  that  a 
desired  result  is  attained  on  an  ongoing 
basis.  Paragraph  4  documents  ETOPS 
processes  that  should  be  in  place  to 
ensure  a  successful  Accelerated  ETOPS 
program. 

b.  Proven  Process.  A  process  is 
considered  to  be  proven  when  the 
following  elements  are  developed  and 
implemented: 

(1)  Definition  and  documentation  of 
process  elements. 


(2)  Definition  of  process  related  roles 
and  responsibilities. 

(3)  Procedure  for  validation  of  process 
of  process  elements. 

U)  Indications  of  process  stability/ 
reliability. 

(ii)  Parameters  to  validate  process  and 
monitor  (measure)  success. 

(iii)  Duration  of  necessary  evaluation 
to  validate  process. 

(4)  Procedure  for  follow-up  inservice 
monitoring  to  assure  process  remains 
reliable/stable. 

Methods  of  process  validation  are 
provided  in  paragraph  7. 

4.  ETOPS  Processes 

a.  The  two-engine  airframe/engine 
combination  for  which  the  operator  is 
seeking  Accelerated  ETOPS  Operational 
Approval  must  be  ETOPS  Type  Design 
approved  prior  to  commencing  ETOPS. 
The  operator  seeking  Accelerated 
ETOPS  Operational  Approval  must 
demonstrate  to  the  FAA  that  it  has  an 
ETOPS  program  in  place  that  addresses 
the  process  elements  identified  in  this 
section. 

b.  The  following  are  the  ETOPS 
process  elements: 

(1)  Airplane/engine  compliance  to 
Type  Design  Build  Standard  (CMP). 

(2)  Compliance  with  the  Maintenance 
Requirements  as  defined  in  paragraph 
10  and  Appendix  4  of  AC  120-42A: 

(i)  Fully  developed  Maintenance 
Program  (Appendix  4,  paragraph  1(a)(2)) 
which  includes  a  tracking  and  control 
program. 

(ii)  ETOPS  manual  (Appendix  4, 
paragraph  1(a)(3))  in  place. 

(iii)  A  proven  Oil  Consumption 
Monitoring  Program.  (Appendix  4, 
paragraph  1(a)(5)). 

(iv)  A  proven  Engine  Condition 
Monitoring  and  Reporting  system. 
(Appendix  4,  paragraph  1(a)(5)). 

(v)  A  proven  plan  for  Resolution  of 
Airplane  Discrepancies.  (Appendix  4, 
paragraph  1(a)(6)). 

(vi)  A  proven  ETOPS  Reliability 
Program.  (Appendix  4.  paragraph 
1(a)(7)). 

(vii)  Propulsion  system  monitoring 
program  (Appendix  4,  paragraph  1 
(a)(8))  in  place.  The  operator  should 
establish  a  program  that  results  in  a  high 
degree  of  confidence  that  the  propulsion 
system  reliability  appropriate  to  the 
ETOPS  diversion  time  would  be 
maintained. 

(viii)  Training  and  qualifications 
program  in  place  for  ETOPS 
maintenance  personnel.  (Appendix  4, 
paragraph  1(a)(9)). 

(ix)  Established  ETOPS  parts  control 
program  (Appendix  4,  paragraph 
l(a)(10)). 

(3)  Compliance  with  the  Flight 
Operations  Program  as  defined  in 


paragraph  10  and  Appendix  5  of  AC 
120-42A: 

(i)  Proven  flight  planning  and 
dispatch  programs  appropriate  to 
ETOPS. 

(ii)  Availability  of  meteorological 
information  and  MEL  appropriate  to 
ETOPS. 

(iii)  Initial  and  recurrent  training  and 
checking  program  in  place  for  ETOPS 
flight  operations  personnel. 

(iv)  Flight  crew  and  dispatch 
personnel  familiarity  assured  with  the 
ETOPS  routes  to  be  flown;  in  particular 
the  requirements  for,  and  selection  of, 
enroute  alternates. 

(4)  Documentation  of  the  following 
elements: 

(i)  Technology  new  to  the  operator 
and  significant  difference  in  primary 
and  secondary  power  (engines, 
electrical,  hydraulic  and  pneumatic) 
systems  between  the  airplanes  currently 
operated  and  the  two-engine  airplane 
for  which  the  operator  is  seeking 
Accelerated  ETOPS  Operational 
Approval. 

(ii)  The  plan  to  train  the  flight  and 
maintenance  personnel  to  the 
differences  identified  in  paragraph  1 
above. 

(iii)  The  plan  to  use  proven  validated 
Training  and  Maintenance  and 
Operations  Manual  procedures  relevant 
to  ETOPS  for  the  two-engine  airplane 
for  which  the  operator  is  seeking 
Accelerated  ETOPS  Operational 
Approval. 

(iv)  Changes  to  any  previously  proven 
validated  Training,  Maintenance,  or 
Operations  Manual  procedures 
described  above.  Depending  on  the 
nature  and  extent  of  any  changes,  the 
operator  may  be  required  to  provide  a 
plan  for  validating  such  changes. 

(v)  The  validation  plan  for  any 
additional  operator  unique  training  and 
procedures  relevant  to  ETOPS. 

(vi)  Details  of  any  ETOPS  program 
support  from  the  airframe  manufacturer, 
engine  manufacturer,  other  operators  or 
any  other  outside  person. 

(vii)  The  control  procedures  when 
maintenance  or  flight  dispatch  support 
is  provided  by  an  outside  person  as 
described  above. 

5.  Application 

a.  Paragraph  10(a)  of  AC  120-42A 
requires  that  requests  for  extended  range 
operations  be  submitted  at  least  sixty 
(60)  days  prior  to  the  start  of  extended 
range  operations.  Normally,  the  operator 
should  submit  an  Accelerated  ETOPS 
Operational  Approval  Plan  to  the  F.\A 
six  (6)  months  before  the  proposed  start 
of  extended  range  operations.  This  time 
will  permit  the  FAA  to  review  the 
documented  plans  and  assure  adequate 


ETOPS  processes  are  in  place.  The 
operators  application  for  Accelerated 
ETOPS  should: 

(1)  Define  proposed  routes  and  the 
ETOPS  diversion  time  necessary  to 
support  these  routes. 

(2)  Define  processes  and  related 
resources  being  allocated  to  initiate  and 
sustain  ETOPS  operations  in  a  manner 
that  demonstrates  commitment  by 
management  and  all  personnel  involved 
in  ETOPS  maintenance  and  operational 
support. 

(3)  Identify,  where  required,  the  plan 
for  establishing  compliance  with  the 
build  standard  required  for  Type  Design 
Approval,  e.g..  CMP  (Configuration. 
Maintenance  and  Procedures  Document) 
compliance. 

(4)  Document  plan  for  compliance 
with  requirements  in  paragraph  4. 

(5)  Define  Review  Gates.  A  Review 
Gate  is  a  milestone  tracking  plan  to 
allow  for  the  orderly  tracking  and 
documentation  of  specific  requirements 
of  this  Appendix.  Each  Review  Gate 
should  be  defined  in  terms  of  the  tasks 
to  be  satisfactorily  accomplished  in 
order  for  it  to  be  successfully  passed. 
Items  for  which  the  FAA  visibility  is 
required  or  the  FAA  approval  is  sought 
should  be  included  in  the  Review  Gates. 
Normally,  the  Review  Gate  process  will 
start  six  (6)  months  before  the  proposed 
start  of  extended  range  operations  and 
should  continue  at  least  until  six  (6) 
months  after  the  start  of  extended  range 
operations.  Assure  that  the  proven 
processes  comply  with  the  provisions  of 
paragraph  3  of  this  Appendix. 

6.  Operational  Approvals 

a.  Operational  approvals  that  are 
granted  with  reduced  inservice 
experience  will  be  limited  to  those  areas 
agreed  on  by  the  FAA  at  approval  of  the 
Accelerated  ETOPS  Operational 
Approval  Plan.  When  an  operator 
wishes  to  add  new  areas  to  the  approved 
list,  FAA  concurrence  is  required. 

b.  Operators  will  be  eligible  for 
ETOPS  Operational  Approval  up  to  the 
Type  Design  Approval  limit,  provided 
the  operator  complies  with  all  the 
requirements  in  paragraph  4. 

7.  Process  Validation 

a.  Paragraph  4  identifies  those  process 
elements  that  need  to  be  proven  prior  to 
start  of  Accelerated  ETOPS. 

b.  For  a  process  to  be  considered 
proven,  the  process  must  first  be 
defined.  Typically  this  will  include  a 
fiow  chart  showing  the  various  elements 
of  the  process.  Roles  and 
responsibilities  of  the  personnel  who 
will  be  managing  this  process  should  be 
defined  including  any  training 
requirement.  The  operator  should 
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demonstrate  that  the  process  is  in  place 
and  hinctjons  as  intended.  The  of)erator 
may  accomplish  this  by  thorough 
documentation  and  analysis,  or  by 
demonstrating  on  an  airplane  that  the 
process  works  and  consistently  provides 
the  intended  results.  The  operator 
should  also  show  that  a  feedback  loop 
exists  to  illustrate  need  for  revision  of 
the  process,  if  required,  based  on 
inservice  experience. 

c.  Normally  the  choice  to  use,  or  not 
use.  demonstration  on  an  airplane  as  a 
means  of  validating  the  process  should 
be  left  up  to  the  operator.  With 
sufficient  preparation  and  dedication  of 
resources  such  validation  may  not  be 
necessary  to  assure  processes  should 
produce  acceptable  results.  However,  in 
any  case  where  the  proposed  plan  to 
prove  the  processes  is  determined  by 
the  FAA  to  be  inadequate  or  the  plan 
does  not  produce  acceptable  results, 
validation  of  the  process  in  an  airplane 
will  be  required. 

d.  If  an  operator  is  currently  operating 
ETOPS  with  a  different  airframe  and/or 
engine  combination  it  may  be  able  to 
document  that  it  has  proven  ETOPS 
processes  in  place  and  only  minimal 
further  validation  may  be  necessary.  It 
will,  however,  be  necessary  to 
demonstrate  that  means  are  in  place  to 
assure  equivalent  results  will  occur  on 
the  airplane  being  proposed  for 
Accelerated  ETOPS  Operational 
Approval.  The  following  elements 
which  while  not  required,  may  be  useful 
or  beneficial  in  justifying  a  reduction  in 
the  validation  requirements  of  ETOPS 
processes: 

(1)  Experience  with  other  airframes 
and/or  engines. 

(2)  Previous  ETOPS  experience. 

(3)  Experience  with  long  range, 
overwater  operations  with  two,  three  or 
four  engine  airplanes. 

(4)  Experience  gained  by  flight  crews, 
maintenance  personnel  and  flight 
dispatch  personnel  while  working  with 
other  ETOPS  approved  operators. 

e.  Process  validation  may  be  done  in 
the  airframe-engine  combination  that 
will  be  used  in  Accelerated  ETOPS 
operation  or  in  a  different  type  airplane 
than  that  for  which  approval  is  being 
sought,  including  those  with  three  or 
four  engines. 

f.  A  process  may  be  validated  by  first 
demonstrating  the  process  produces 
acceptable  results  on  a  different  airplane 
type  or  airframe/engine  combination.  It 
should  then  be  necessary  to  demonstrate 
that  means  are  in  place  to  assure 
equivalent  results  should  occur  on  the 
airplane  being  proposed  for  Accelerated 
ETOPS  Operational  Approval. 

g.  Any  validation  program  should 
address  the  following: 


(1)  The  operator  should  show  that  it 
has  considered  the  impact  of  the  ETOPS 
validation  program  with  regard  to  safety 
of  flight  operations.  The  operator  should 
state  in  its  application  any  policy 
guidance  to  personnel  involved  in  the 
ETOPS  process  validation  program. 
Such  guidance  should  clearly  state  that 
ETOPS  process  validation  exercises 
should  not  be  allowed  to  adversely 
impact  the  safety  of  operations 
especially  during  periods  of  abnormal, 
emergency,  or  high  cockpit  workload 
operations.  It  should  emphasize  that 
during  periods  of  abnormal  or 
emergency  operation  or  high  cockpit 
workload  ETOPS  process  validation 
exercises  may  be  terminated. 

(2)  The  validation  scenario  should  be 
of  sufficient  frequency  and  operational 
exposure  to  validate  maintenance  and 
operational  support  systems  not 
validated  by  other  means. 

(3)  A  means  must  be  established  to  • 
monitor  and  report  performance  with 
respect  to  accomplishment  of  tasks 
associated  with  ETOPS  process 
elements.  Any  recommended  changes  to 
ETOPS  maintenance  and  operational 
process  elements  should  be  defined. 

(4)  Prior  to  the  start  of  the  process 
validation  program,  the  following 
information  should  be  submitted  to  the 
FAA: 

(i)  Validation  periods,  including  start 
dates  and  proposed  completion  dates. 

(ii)  Definition  of  airplane  to  be  used 
in  the  validation.  List  should  include 
registration  numbers,  manufacturer  and 
serial  number  and  model  of  the 
airframes  and  engines. 

(iii)  Description  of  the  areas  of 
operation  (if  relevant  to  validation 
objectives)  proposed  for  validation  and 
actual  extended  range  operations. 

(iv)  Definition  of  designated  ETOPS 
validation  routes.  The  routes  should  be 
of  duration  necessary  to  ensure  process 
validation  occurs. 

(5)  Process  validation  reporting — The 
operator  should  compile  resuhs  of 
ETOPS  process  validation.  The  operator 
should: 

(i)  Document  how  each  element  of  the 
ETOPS  process  was  utilized  during  the 
validation. 

(ii)  Document  any  shortcomings  with 
the  process  elements  and  measures  in 
place  to  correct  such  shortcomings. 

(iii)  Document  any  changes  to  ETOPS 
processes  that  were  required  after  an 
inflight  shut  down  (IFSD),  unscheduled 
engine  removals,  or  any  other 
significant  operational  events. 


(iv)  Provide  periodic  Process 
Validation  reports  to  the  FAA.  This  may 
be  addressed  during  the  Review  Gates. 
Thomas  C.  Accardi, 
Director.  Flight  Standards  Service. 
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Noise  Exposure  Map  Notice;  Receipt  of 
Noise  Compatibility  Program  and 
Request  for  Review;  Fort  Lauderdale- 
Hollywood  International  Airport,  Fort 
Lauderdale,  FL 

agency:  Federal  Aviation 
Administration.  DOT. 
action:  Notice. 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  announces  its 
determination  that  the  updated  noise 
exposure  maps  submitted  by  the 
Broward  County  Aviation  Etepartment. 
Fort  Lauderdale.  Florida  for  Fort 
Lauderdale-Hollywood  International 
Airport  under  the  provisions  of  Title  I 
of  the  Aviation  Safety  and  Noise 
Abatement  Act  of  1979  (Public  Law  96- 
193)  and  14  CFR  part  150  are  in 
compliance  with  applicable 
requirements.  The  FAA  also  announces 
that  it  is  reviewing  a  proposed  noise 
compatibility  program  update  that  was 
submitted  for  Fort  Lauderdale- 
Hollywood  International  Airport  under 
part  150  in  conjunction  with  the  noise 
exposure  maps,  and  that  this  program 
update  will  be  approved  or  disapproved 
on  or  before  November  28. 1995. 
EFFECTIVE  DATE:  The  effective  date  of  the 
FAA's  determination  on  the  updated 
noise  exposure  maps  and  of  the  start  of 
its  review  of  the  associated  noise 
compatibility  program  update  is  June  1. 
1995.  The  public  comment  period  ends 
July  31. 1995. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Tommy  J.  Pickering,  P.E.,  Federal 
Aviation  Administration,  Orlando 
Airports  District  Office.  9677j"radeport 
Drive.  Suite  130,  Orlando,  Florida 
32827-5397,  (407)  648-6583.  Comments 
on  the  proposed  noise  compatibility 
program  update  should  also  be 
submitted  to  the  above  office. 
SUPPLEMENTARY  INFORMATION:  This 
notice  aimounces  that  the  FAA  finds 
that  the  updated  noise  exposure  maps 
submitted  for  Fort  Lauderdale- 
Hollywood  International  Airport  are  in 
compliance  with  applicable 
requirements  of  part  150,  effective  June 
1, 1995.  Further,  FAA  is  reviewing  a 
proposed  noise  compatibility  program 
update  for  that  airport  which  will  be 
approved  or  disapproved  on  or  before 
November  28, 1995.  This  notice  also 


announces  the  availability  of  this 
program  update  for  public  review  and 
comment. 

Under  section  103  of  Title  I  of  the 
Aviation  Safety  and  Noise  Abatement 
Act  of  1979  (hereinafter  referred  to  as 
"the  Act"),  an  airport  operator  may 
submit  to  the  FAA  noise  exposure  maps 
which  meet  applicable  regulations  and 
which  depict  noncompatible  land  uses 
as  of  the  date  of  submissionof  such 
maps,  a  description  of  projected  aircraft 
operations,  and  the  ways  in  which  such 
operations  will  affect  such  maps.  The 
Act  requires  such  maps  to  be  developed 
in  consultation  with  interested  and 
affected  parties  to  the  local  community, 
government  agencies,  and  persons  using 
the  airport. 

An  airport  operator  who  has 
submitted  noise  exposure  maps  that  are 
found  by  FAA  to  be  in  compliance  with 
the  requirements  of  Federal  Aviation 
Regulations  (FAR)  Part  150, 
promulgated  pursuant  to  Title  I  of  the 
Act,  may  submit  a  noise  compatibility 
program  for  FAA  approval  which  sets 
forth  the  measures  the  operator  has 
taken  or  proposes  for  the  reduction  of 
existing  noncompatible  uses  and  for  the 
prevention  of  the  introduction  of 
additional  noncompatible  uses. 

The  Broward  County  Aviation 
Department,  Fort  Lauderdale.  Florida, 
submitted  to  the  FAA  on  May  22, 1995, 
updated  noise  exposure  maps, 
descriptions  and  other  documentation 
which  were  produced  during  the  Fort 
Lauderdale-Hollywood  International 
Airport  FAR  Part  150  Program  Update 
conducted  between  November  25,  1992 
and  May  18,  1995.  It  was  requested  that 
the  FAA  review  this  material  as  the 
noise  exposure  maps,  as  described  in 
section  103(a)(1)  of  the  Act,  and  that  the 
noise  mitigation  measures,  to  be 
implemented  jointly  by  the  airport  and 
surrounding  communities,  be  approved 
as  a  noise  compatibility  program  under 
section  104rb)  of  the  Act. 

The  FAA  has  completed  its  review  of 
the  updated  noise  exposure  maps  and 
related  descriptions  submitted  by  the 
Broward  County  Aviation  Department, 
Fort  Lauderdale,  Florida.  The  specific 
maps  under  consideration  are 
"EXISTING  CONDITIONS  (1992) 
•NOISE  EXPOSURE  MAP"  and 
"FUTURE  CONDITIONS  (1977)  *NOISE 
EXPOSURE  MAP"  in  the  submission. 
The  FAA  has  determined  that  these 
maps  for  Fort  Lauderdale-Hollywood 
International  Airport  are  in  compliance 
with  applicable  requirements.  This 
determination  is  effective  on  June  1, 
1995.  FAA's  determination  on  an  airport 
operator's  noise  exposure  maps  is 
limited  to  finding  that  the  maps  were 
developed  in  accordance  with  the 


procedures  contained  in  appendix  A  of 
FAR  part  150.  Such  determination  does 
not  constitute  approval  of  the 
applicant's  data,  information  or  plans, 
or  a  commitment  to  approve  a  noise 
compatibility  program  or  to  fund  the 
implementation  of  that  program. 

If  questions  arise  concerning  the 
precise  relationship  of  specific 
properties  to  noise  exposure  contours 
depicted  on  a  noise  exposure  map 
submitted  under  section  103  of  the  Act, 
it  should  be  noted  that  the  FAA  is  not 
involved  in  any  way  in  determining  the 
relative  locations  of  specific  properties 
with  regard  to  the  depicted  noise 
contours,  or  in  interpreting  the  noise 
exposure  maps  to  resolve  questions 
concerning,  for  example,  which 
properties  should  be  covered  by  the 
provisions  of  section  107  of  the  Act. 
These  functions  are  inseparable  from 
the  ultimate  land  use  control  and 
planning  responsibilities  of  local 
government.  These  local  responsibilities 
are  not  changed  in  any  way  under  part 
150  or  through  FAA's  review  of  noise 
exposure  maps.  Therefore,  the 
responsibility  for  the  detailed 
overlaying  of  noise  exposure  contours 
onto  the  map  depicting  properties  on 
the  surface  rests  exclusively  with  the 
airport  operator  which  submitted  those 
maps,  or  with  those  public  agencies  and 
planning  agencies  with  which 
consultation  is  required  under  section 
103  of  the  Act.  The  FAA  has  relied  on 
the  certification  by  the  airport  operator, 
under  §  150.21  of  FAR  part  150,  that  the 
statutorily  required  consultation  has 
been  accomplished. 

The  FAA  has  formally  received  the 
noise  compatibility  program  update  for 
Fort  Lauderdale-Hollywood 
International  Airport,  also  effective  on 
June  1.  1995.  Preliminary  review  of  the 
submitted  material  indicates  that  it 
conforms  to  the  requirements  for  the 
submittal  of  noise  compatibility 
programs,  but  that  further  review  will  be 
necessary  prior  to  approval  or 
disapproval  of  the  program  update.  The 
formal  review  period,  limited  by  law  to 
maximum  of  180  days,  will  be 
completed  on  or  before  November  28, 
1995. 

The  FAA's  detailed  evaluation  will  be 
conducted  under  the  provisions  of  14 
CFR  part  150,  §  150.33.  The  primary 
considerations  in  the  evaluation  process 
are  whether  the  proposed  measures  may 
reduce  the  level  of  aviation  safety, 
create  an  undue  burden  on  interstate  or 
foreign  commerce,  or  be  reasonably 
consistent  with  obtaining  the  goal  of 
reducing  existing  noncompatible  land 
uses  and  preventing  the  introduction  of 
additional  noncompatible  land  uses. 


Interested  persons  are  invited  to 
comment  on  the  proposed  program 
update  with  specific  reference  to  these 
factors.  All  comments,  other  than  those 
properly  addressed  to  local  land  use 
authorities,  will  be  considered  by  the 
FAA  to  the  extent  practicable.  Copies  of 
the  updated  noise  exposure  maps,  the 
FAA's  evaluation  of  the  maps,  and  the 
proposed  noise  compatibility  program 
update  are  available  for  examination  at 
the  following  locations: 
Federal  Aviation  Administration, 
Orlando  Airports  District  Office,  9677 
Tradeport  Drive,  Suite  130,  Orlando, 
Florida  32827-5386. 
Broward  County  Aviation  Department, 
Fort  Lauderdale-Hollywood 
International  Airport,  1400  Lee 
Wegener  Boulevard,  Fort  Lauderdale. 
FL  33315. 

Questions  may  be  directed  to  the 
individual  named  above  under  the 
heading.  FOR  FURTHER  INFORMATION 
CONTACT: 

Issued  in  Orlando.  Florida  |une  1. 1995. 
Charles  E.  Blair, 

Manager,  Orlando  Airports  District  Office. 
IFR  Doc.  95-15006  Filed  6-19-95;  8:45  am) 
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Aviation  Rulemaking  Advisory 
Committee  Meeting 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  FAA  is  issuing  this  notice 
to  advise  the  public  of  a  meeting  of  the 
Aviation  Rulemaking  Advisory 
Committee  to  discuss  air  carrier/general 
aviation  maintenance  issues. 
DATES:  The  meeting  will  be  held  on  July 
27. 1995,  at  8:30  a.m.  and  should 
adjourn  by  3  p.m.  Arrange  for  oral 
presentations  by  July  17,  1995. 
ADDRESS:  The  meeting  will  be  held  at 
the  Air  Transport  Association  of 
America,  1301  Pennsylvania  Avenue 
NW.,  Suite  1100,  Washington,  IX:,  at 
8:30  a.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Barbara  Herber,  Meeting 
Coordinator,  800  Independence  Avenue 
SW..  Washington,  DC  20591,  telephone 
(202)  267-3498;  fax  number  (202)  267- 
5075. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463;  5  U.S.C.  app.  II),  notice  is  hereby 
given  of  a  meeting  of  the  Aviation 
Rulemaking  Advisory  Committee 
(ARAC)  to  consider  air  carrier/general 
aviation  maintenance  issues.  The 
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meeting  will  be  held  on  July  27.  1995. 
at  Air  Transport  Association  of  America. 
1301  Pennsylvania  Avenue  NW..  Suite 
1100,  Washington.  DC,  at  8:30  a.m.  The 
agenda  will  include: 

•  Possible  consideration  of  a  new  task 
for  ARAC  concerning  revisions  to 

§  121.375  of  the  Federal  Aviation 
Regulations. 

•  Dissolution  of  the  Weight  and 
Balance  Working  Group. 

•  Discussion  of  Suspected 
Unapproved  Parts  initiatives  with  senior 
FAA  officials. 

Attendance  is  open  to  the  interested 
public  but  may  be  limited  to  the  space 
available.  The  public  must  make 
arrangements  on  or  before  July  17. 1995. 
to  present  oral  statements  at  the 
meeting.  The  public  may  present 
written  statements  at  any  time  by 
providing  35  copies  to  the  Assistant 
Chair  or  by  presenting  the  copies  to  him 
at  the  meeting.  In  addition,  sign  and  oral 
interpretation  can  be  made  available  at 
the  meeting,  as  well  as  an  assistive 
listening  device,  if  requested  10 
calendar  days  before  the  meeting. 
Arrangements  may  be  made  by 
contacting  the  meeting  coordinator 
listed  under  the  heading  FOR  FURTHER 
INFORMATION  CONTACT.  The  Assistant 
Chair  may  limit  the  time  allowed  for 
oral  statements  to  fit  the  time  available. 
The  Assistant  Chair  may  also  allow 
questions  from  the  public,  again  subject 
to  time  available. 

Issued  in  Washington.  DC.  on  |une  14, 
1995. 

Benjamin  I.  Burton,  Jr., 
Acting  Assistant  Executive  Director  for  Air 
Carrier/General  Aviation  Maintenance  Issues, 
Aviation  Rolemaking  Advisory  Committee. 
(FR  Doc.  95-15065  Filed  6-19-95;  8:45  ami 
BILUNG  COOe  4910-1»-H 


Aviation  Rulemaking  Advisory 
Committee  Meeting 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  annoujices  a 
meeting  to  solicit  information  from  the 
aviation  maintenance  community 
concerning  maintenance,  preventive 
maintenance,  rebuilding  and  alteration, 
and  inspection  of  certain  aircraft.  The 
information  is  requested  to  assist  the 
Aviation  Rulemaking  Advisory 
Committee  (ARAC)  in  its  deliberations. 
DATES:  The  meeting  will  be  held  on  June 
27.  1995,  beginning  at  1:00  p.m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Machinist's  Building,  3830  South 
Meridian,  Wichita.  Kansas. 
FOR  FURTHER  INFORMATION  CONTACT: 


Ms.  Christine  Leonard,  Professional 
Aviation  Maintenance  Association,  1008 
Russell  Une,  West  Chester,  PA  19382; 
telephone  (610)  399-9034. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463;  5  U.S.C.  app.  11),  notice  is  hereby 
given  of  a  meeting  to  solicit  information 
from  the  aviation  maintenance 
community  concerning  maintenance, 
preventive  maintenance,  rebuilding  and 
alteration,  and  inspection  of  certain 
aircraft.  The  information  is  requested  to 
assist  the  Aviation  Rulemaking 
Advisory  Committee  in  its  deliberations 
with  regard  to  a  task  assigned  to  ARAC 
by  the  Federal  Aviation  Administration. 
Specifically,  the  task  is  as  follows: 

Review  Title  14  Code  of  Federal 
Regulations,  parts  43  and  91 ,  and  supporting 
policy  and  guidance  matenal  for  the  purpose 
of  determining  the  course  of  action  to  be 
taken  for  rulemaking  and/or  policy  relative  to 
the  issue  to  general  aviation  aircraft 
inspection  and  maintenance,  specifically 
section  91.409,  part  43.  and  Appendices  A 
and  D  of  part  43.  In  your  review,  consider 
any  inspection  and  maintenance  initiatives 
underway  throughout  the  aviation  industry 
affecting  general  aviation  with  a  maximum 
certificated  takeoff  weight  of  12.500  pounds 
or  less.  Also  consider  ongoing  initiatives  in 
the  areas  of:  maintenance  recordkeeping; 
research  and  development;  the  age  of  the 
current  aircraft  fleet;  harmonization;  the  true 
cost  of  inspection  versus  maintenance;  and 
changes  in  technology. 

Attendance  is  open  to  the  interested 
public  but  may  be  limited  to  the  space 
available.  In  addition,  sign  and  oral 
interpretation  can  be  made  available  at 
the  meeting,  as  well  as  an  assisitive 
listening  device,  if  requested  10 
calendar  days  before  the  meeting  is 
held.  Arrangements  may  be  made  by 
contacting  the  meeting  coordinator 
listed  under  the  heading  FOR  FURTHER 
INFORMATION  CONTACT. 

Issued  in  Washington,  DC,  on  June  14, 
1995. 
Benjamin  J.  Burton,  Jr., 

Acting  Assistant  Executive  Director,  Air 
Carrier/General  Aviation  Maintenance  Issues, 
Aviation  Hulemaking  Advisory  Committee. 
|FR  Doc.  95-15064  Filed  6-19-95;  8:45  am) 
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SUMMARY:  The  Federal  Railroad 
Administration  (FRA)  will  hold  a 
regional  public  outreach  meeting  in 
New  Orleans,  Louisiana  on  June  27, 
1995,  to  invite  public  input  for 
developing  the  National  High  Speed 
Ground  Transportation  (HSGT)  Policy, 
as  mandated  by  the  Intermodal  Surface 
Transportation  Efficiency  Act.  The 
public  is  invited  to  attend  and/or  submit 
written  comments. 

DATES:  Due  to  this  additional  meeting, 
FRA  has  extended  the  time  during 
which  written  comments  will  be 
accepted  through  July  1, 1995. 
Comments  should  be  submitted  by  mail 
to  the  address  below  and  will  be 
accepted  in  person  at  the  meeting.  The 
New  Orleans  session  will  take  place  as 
follows: 

Dote;  June  27,  1995. 

P/oce; The  Westin  Hotel.  Ballroom  1. 12th 
Floor.  100  Rue  Iberville,  New  Orleans. 
Louisiana  70130,  (504)  553-5017. 

Time:  4  p.m.  to  7:00  p.m. 

Local  Contact:  Carol  Cranshaw,  Louisiana 
DOT.  (504)  379-1436. 

Registration:  Attendees  are  asked  to  arrive 
30  minutes  prior  to  the  beginning  of  the 
meeting  for  registration. 

Addresses:  All  written  statements  should 
be  submitted  to:  Honorable  Jolene  M. 
Molitoris,  Administrator,  Federal  Railroad 
Administration,  Attn:  HSGT  Policy,  400 
Seventh  Street,  S.W..  Room  8206, 
Washington,  DC.  20590. 

BACKGROUND:  The  FRA  recently 
conducted  a  series  of  seven  outreach 
meetings  to  obtain  public  input  for  the 
development  of  a  National  HSGT  Policy. 
On  June  15,  1995,  the  FRA  received  a 
request  for  a  regional  outreach  meeting 
on  the  HSGT  policy  from  the  Governor 
of  Louisiana  on  behalf  of  the  Southern 
states.  FRA  is  co-hosting  this  meeting  in 
response  to  that  special  request. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
F.  Cikota.  (202)  366-9332. 

Issued  in  Washington,  E)C  on  June  14, 
1995. 
Donald  M.  Itzkoff, 

Deputy  Administrator  Federal  Railroad 

Administration. 

|FR  Doc.  95-15053  Filed  6-19-95;  8:45  am] 
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Federal  Railroad  Administration 

National  High-Speed  Ground 
Transportation  (HSGT)  Policy  Outreach 
Meeting 

AGENCY:  Federal  Railroad 

Administration:  Department  of 

Transportation. 

ACTION:  Notice  of  Public  Meeting. 


Notice  of  Application  for  Approval  of 
Discontinuance  or  Modification  of  a 
Railroad  Signal  System  or  Relief  From 
the  Requirements  of  49  CFR  Part  236 

Pursuant  to  49  CFR  Part  235  and  49 
U.S.C.  App.  26,  the  following  railroads 
have  petitioned  the  Federal  Railroad 
Administration  (FRA)  seeking  approval 
for  the  discontinuance  or  modification 
of  the  signal  system  or  relief  from  the 


requirements  of  49  CFR  Part  236  as 

detailed  below. 

Block  Signal  Application  (BS-AP)-No. 

3357 
Applicant:  Norfolk  Southern  Railway 

Company,  Mr.  J.  W.  Smith,  Chief 

Engineer — C&S,  Communication  and 

Signal  Department,  99  Spring  Street 

SW.,  Atlanta,  Georgia  30303. 

The  Norfolk  Southern  Railway    - 
Company,  Central  of  Georgia  Railway 
seeks  approval  of  the  proposed 
discontinuance  and  removal  of  the 
automatic  block  signal  system,  on  the 
single  main  track  "O"  Line  and  sidings 
between  Fort  Benning  Junction,  Georgia, 
milepost  4.2  and  B.V.&  E.  Junction, 
Georgia,  milepost  60.0,  Georgia 
Division,  Americus  District,  a  distance 
of  approximately  56  miles. 

Ttie  reason  given  for  the  proposed 
changes  is  to  reduce  maintenance  costs 
without  affecting  the  safety  of 
operations,  in  connection  with  the 
pending  lease  of  the  "O"  Line  to  the 
Georgia  Southwestern  Railroad. 

BS-AP-No.  3358 

Applicants:  Metro  North  Commuter 
Railroad  Company,  Mr.  G.  F.  Walker, 
Assistant  Vice  President-Operations, 
347  Madison  Avenue,  New  "^ork,  New 
York  10017 
Connecticut  Department  of 
Transportation,  Mr.  L.  J.  Forbes,  Rail 
Administrator,  P.  O.  Box  317546, 
Newington,  Connecticut  06131-7546. 
Metro  North  Commuter  Railroad 
Company  and  the  Connecticut 
Department  of  Transportation  jointly 
seek  approval  of  the  proposed 
modifications,  near  New  Haven 
Interlocking,  milepost  72.3,  in  New 
Haven,  Connecticut,  on  the  New  Haven 
Line;  consisting  of  the  reconfiguration  of 
New  Haven  Interlocking,  the  installation 
of  CP  271  between  milepost  71.16  and 
milepost  71.46,  and  installation  of  a 
new  computer  based  office  control 
system. 

The  reason  given  for  the  proposed 
changes  is  that  with  the  proposed 
electrification  east  of  New  Haven  and 
the  number  of  freight  trains  and  engine 
changes  reduced  significantly,  the 
current  design  of  New  Haven 
Interlocking  no  longer  meets  the  needs 
of  its  users.  Also,  as  part  of  the 
Northeast  Corridor  Highspeed  Rail 
Project,  New  Haven  Interlocking  must 
be  reconfigured  to  safely  accommodate 
the  proposed  mixes  of  rail  traffic  and 
speed. 

Any  interested  party  desiring  to 
protest  the  granting  of  an  application 
shall  set  forth  specifically  the  grounds 
upon  which  the  protest  is  made,  and 
contain  a  concise  statement  of  the 
interest  of  the  protestant  in  the 


proceeding.  The  original  and  two  copies 
of  the  protest  shall  be  filed  with  the 
Associate  Administrator  for  Safety, 
FRA,  400  Seventh  Street,  S.W., 
Washington,  D.C.  20590  within  45 
calendar  days  of  the  date  of  issuance  of 
this  notice.  Additionally,  one  copy  of 
the  protest  shall  be  famished  to  the 
applicant  at  the  address  listed  above. 

FRA  expects  to  be  able  to  determine 
these  matters  without  oral  hearing. 
However,  if  a  specific  request  for  an  oral 
hearing  is  accompanied  by  a  showing 
that  the  party  is  unable  to  adequately 
present  his  or  her  position  by  written 
statements,  an  application  may  be  set 
for  public  hearing. 

Issued  in  Washington,  D.C  on  June  15, 
1995. 

Phil  Olekszyk, 

Deputy  Associate  Administrator  for  Safety 
Compliance  and  Program  Implementation. 
[FR  Doc.  95-15066  Filed  6-19-95:  8:45  am) 
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National  Highway  Traffic  Safety 
Administration 

pocket  No.  95-26;  Notice  1] 

Uniform  Data  Collection  and  Reporting 
Program 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  This  notice  invites  comments, 
suggestions  and  recommendations  from 
individuals  and  organizations  with  an 
interest  in  data  support  for  highway  and 
traffic  safety  problem  identification  and 
countermeasure  activities.  In  particular, 
it  solicits  participation  from  the  traffic 
safety  community  regarding  a  uniform 
data  collection  methodology  and 
process  pursuant  to  the  Intermodal 
Surface  Transportation  Efficiency  Act 
(ISTEA)  of  1991.  which  required  that 
the  Secretary  establish  a  highway  safety 
program  for  the  collection  and  reporting 
of  data  on  traffic  related  deaths  and 
injuries  by  the  States.  Comments  should 
address  the  specific  questions  listed  in 
the  notice  and  any  relevant  data-related 
concerns  applicable  to  the  concept  of  a 
national  uniform  data  system  or  to  the 
ISTEA  requirement. 
DATES:  Comments  are  due  no  later  than 
July  20,  1995. 

ADDRESSES:  Written  comments  should 
refer  to  the  docket  number  of  this  notice 
and  should  be  submitted  to:  Docket 
Section,  NHTSA,  Room  5109,  Nassif 
Building,  400  Seventh  Street  SW., 
Washington,  DC  20590.  (Docket  hours 
are  9:30  a.m.  to  4:00  p.m.) 


FOR  FURTHER  INFORMATION  CONTACT: 
Janet  Johnson,  Office  of  Strategic 
Planning  and  Evaluation,  NPP-11. 
National  Highway  Traffic  Safety 
Administration,  400  Seventh  Street  SW.. 
Washington,  DC  20590;  telephone  202/ 
366-2571. 

SUPPLEMENTARY  INFORMATION:  When  the 
Highway  Safety  Act  of  1966  was 
enacted,  state  central  traffic  records 
systems  generally  contained  basic  files 
on  crashes,  drivers,  vehicles  and 
roadways.  Highway  Safety  Program 
Standard  10,  issued  by  NHTSA  in  1967, 
established  a  formal  traffic  records 
program.  It  provided:  "Each  State,  in 
cooperation  with  its  political 
subdivisions,  shall  maintain  a  traffic 
records  system.  The  Statewide  system 
shall  include  data  for  the  entire  State. 
Information  regarding  drivers,  vehicles, 
accidents,  and  highways  shall  be 
compatible  for  purposes  of  analysis  and 
correlation." 

Since  that  time,  an  increasingly 
comprehensive  traffic  records  program 
has  emerged  to  meet  the  need  for 
planning  (problem  identification), 
operational  management,  evaluation  of 
motor  vehicle  fleet  characteristics  and 
state  highway  safety  program  activities. 
States  receive  funds  under  the  NHTSA/ 
FHWA  Section  402  State  and 
Community  Highway  Safety  Grant 
program.  These  funds  may  be  used  by 
states  to  support  their  traffic  records 
programs.  Traffic  Records  has  been 
identified  by  NHTSA  and  FHWA  as  a 
priority  program  under  Section  402. 
.,     NHTSA's  National  Center  for 
Statistics  and  Analysis  (NCSA) 
maintains  a  number  of  systems  that 
either  collect  data  or  use  state-collected 
data  to  diagnose  problems  in  motor 
vehicle  safety,  analyze  potential  safety 
improvements,  and  evaluate  the  effects 
of  safety  measures  that  are  in  place. 
These  data  systems  include  the  Fatal 
Accident  Reporting  System  (FARS).  the 
National  Accident  Sampling  System's 
Crashworthiness  Data  System  (CDS)  and 
the  General  Estimates  System  (GES). 
NCSA  also  obtains  the  crash  data  files 
from  17  states  for  use  in  its  analysis. 

While  existing  data  sources  meet 
many  of  the  highway  safety 
community's  data  needs,  it  is  necessary 
to  periodically  examine  those  needs  to 
see  how  well  they  are  being  satisfied 
and  to  identify  any  new  safety  areas  for 
which  it  might  become  necessary  to 
collect  data.  Fortunately,  the  advanced 
capabilities  of  computerized  data 
collection,  storage  and  manipulation 
have  made  sophisticated  information 
creation  and  exchange  a  plausible 
activity.  The  availability  of  uniform  or 
standard  data  elements  enhances  the 
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usefulness  of  these  data  for  all  highway 
safety  related  activities,  not  the  least  of 
which  is  the  potential  for  injury  and 
fatality  data  to  become  an  increasingly 
valuable  resource  for  purposes  of  more 
pinpointed  problem  identification. 


Uniform  Data 

NHTSA  and  FHWA  support  the  ANSI 
Standard  D20.1.  Data  Element 
Dictionary  for  Traffic  Record  Systems, 
and  ANSI  Standard  D16.1.  Manual  on 
Classification  of  Motor  Vehicle  Traffic 
Accidents.  Neither,  however,  specifies 
those  variables  and  elements  that 
should  be  included  in  a  typical  motor 
vehicle  crash  reporting  system  or 
identifies  those  variables  which,  if 
collected  and  automated,  would  be 
appropriate  for  a  full  range  of  problem 
identification  and  analytical  activities. 

NHTSA's  most  recent  activity  to  focus 
on  standardized  data  was  its 
development  of  the  CADRE  (Critical 
Automated  Data  Reporting  Elements). 
CADRE  is  a  set  of  variables  NHTSA 
believes,  if  uniformly  collected,  would 
improve  the  usability  of  state  crash  data 
for  analytical  purposes.  CADRE  was  not 
intended  to  serve  as  a  minimal  set  of 
elements  to  cover  all  aspects  of  crash 
data  collection.  Although  the  definition 
of  variables  to  be  collected  on  police 
crash  reports  is  clearly  a  state 
determination,  the  lack  of 
standardization  both  of  variables  across 
states  and  of  the  application  of  variable 
definitions  within  states  makes 
comparison  and  analysis  difficuh  for  all 
highway  safety  data  users. 

Intermodal  Surface  Transportation 
Efficiency  Act  (ISTEA) 

On  December  18.  1991.  the 
Intermodal  Surface  Transportation 
Efficiency  Act  (ISTEA)  (Pub.  L.  102- 
240)  was  signed  into  law.  Section  2002 
(a)  of  ISTEA  was  enacted  to  ensure 
national  uniform  data  on  traffic  related 
deaths  and  injuries  in  the  U.S.  It 
requires  that  the  following  action  be 
taken: 

The  Secretary  shall  establish  a  highway 
safety  program  for  the  collection  and 
reporting  of  data  on  traffic  related  deaths  and 
injuries  by  the  States.  Under  such  program, 
the  Slates  shall  collect  and  report  such  data 
as  the  Secretary  may  require.  The  purp>oses 
of  the  program  are  to  ensure  national  uniform 
data  on  such  deaths  and  injuries  and  to  allow 
the  Secretary  to  make  determinations  for  use 
in  developing  programs  to  reduce  such 
deaths  and  injuries  and  making 
recommendations  to  Congress  concerning 
legislation  necessary  to  implement  such 
programs.  The  program  shall  include 
information  obtained  by  the  Secretary  under 
section  4007  '  of  the  Intermodal  Surface 


Transportation  Efficiency  Act  of  1991  and 
provide  for  annual  reports  to  the  Secretary  on 
the  efforts  being  made  by  the  States  in 
reducing  deaths  and  injuries  occurring  at 
highway  construction  sites  and  the 
effectiveness  and  results  of  such  efforts.  The 
Secretary  shall  establish  minimum  reporting 
criteria  for  the  program.  Such  criteria  shall 
include,  but  not  be  limited  to.  criteria  on 
deaths  and  injuries  resulting  from  police 
pursuits,  school  bus  accidents,  and  speeding, 
on  traffic-related  deaths  and  injuries  at 
highway  construction  sites  and  on  the 
configuration  of  commercial  motor  vehicles 
involved  in  motor  vehicle  accidents. 

In  1994,  NHTSA  began  a  strategic 
planning  process  intended  to  develop  a 
comprehensive,  long-range  approach  to 
crash  and  injury  prevention.  NHTSA's 
Strategic  Plan  was  crafted  to  support  the 
goals  of  DOT'S  Strategic  Plan  and  the 
legislative  mandates  of  the  Agency. 
Eleven  strategic  goals  were  developed 
and  derived  from  the  Agency's  mission. 
One  of  these  goals  addressed  the 
improvement  of  data  collection  and 
analysis  so  as  to  "*   *   *  better  identify 
and  understand  problems  and  to 
support  and  evaluate  programs  *   *  *" 

Uniform  Data  Issues 

Section  2002(a)  of  ISTEA  requires  the 
Secretary  to  "establish  a  highway  safety 
program  for  the  collection  and  reporting 
of  data."  It  further  provides  that  the 
Secretary  "shall  establish  minimum 
reporting  criteria  for  the  program,"  and 
that  "the  states  shall  collect  and  report 
such  data  as  the  Secretary  requires." 
The  Agency  solicits  comments  on  these 
requirements,  and  is  particularly 
interested  in  answers  to  the  following 
questions: 

1.  Commenters  should  indicate 
whether  they  believe  there  is  a  need  to 
create  a  set  of  uniform  definitions  for  all 
states  to  use  and  should  provide  a 
rationale  for  their  position.  How  would 
data  analysis  activities  for  which 
commenters  have  responsibility,  use,  or 
benefit  from,  be  specifically  affected  by 
having  a  uniform  set  of  definitions?  Is 
there  already  an  acceptable  level  of 
uniformity?  If  yes.  please  provide  a 
basis  for  that  determination. 

2.  If  commenters  support  the 
development  of  a  uniform  set  of 
elements,  they  should  indicate  what 
they  believe  to  be  the  best  way  to  go 
about  establishing  standard  or  uniform 
data  elements  or  sets.  Who  would  be 
best  qualified  to  take  on  this  task?  What 
forum  should  be  used  to  explore  the 
establishment  and  adoption  of  a 
national  uniform  data  set:  a  series  of 
public  meetings?  another  Federal 
Register  Notice?  Other? 


I  The  reference  to  Section  4007  is  incorrect.  We 
believe  the  intended  reference  was  Section  4003, 


which  added  a  new  section  407  to  Part  A  of  title 
IV  of  the  Surface  Transportation  Assistance  Act  of 
1982  (49  U.S.C  App.  2301-2305). 


J.  Commenters  should  identify 
financial  impacts  of  establishing  a 
uniform  system  and  assess  their 
capability  to  meet  those  funding 
commitments.  What  solutions  might  be 
proposed  to  accomplish  this? 
Commenters  should  describe  what  they 
see  as  DOT'S  role  in  establishing  and 
implementing  such  a  system,  the  state's 
role,  and  the  role  of  the  highway  safety 
community. 

4.  Besides  the  CADRE  elements, 
commenters  should  indicate  what  other 
elements  might  serve  as  a  core  set  of 
elements  sufficient  to  allow  for 
meaningful  inter/intrastate  comparisons 
and  analyses.  Are  there  any  CADRE 
elements  that  should  be  deleted?  If  so, 
please  include  a  rationale. 

5.  If  commenters  have  adopted  some 
or  all  of  the  CADRE  elements,  what 
adjustments  were  made  to  the  police 
accident  report  (PAR)  to  accommodate 
this  activity?  If  commenters  have  made 
a  decision  not  to  adopt  CADRE,  what 
are  the  impediments  to  implementation 
that  have  been  identified?  What 
nationally  uniform  data  elements  would 
the  commenter  consider  adopting? 

Minimum  Reporting  Criteria  Issues 

Section  2002(a)  provides  that  the 
Secretary  shall  establish  "minimum 
reporting  criteria"  and  that  the  criteria 
"shall  include,  but  not  be  limited  to, 
criteria  on  deaths  and  injuries  resulting 
from  police  pursuits,  school  bus 
accidents,  and  speeding,  on  traffic- 
related  deaths  and  injuries  at  highway 
construction  sites  and  on  the 
configuration  of  commercial  motor 
vehicles  involved  in  motor  vehicle 
accidents." 

Many  states  currently  collect  some 
information  about  these  crash 
characteristics  on  their  PARs.  However, 
not  all  states  do  so,  and  for  those  that 
do,  the  data  definitions  and  variables 
collected  vary  widely.  Included  below  is 
a  brief  discussion  of  issues  relating  to 
each  of  these  areas  and  questions  to 
which  NHTSA  seeks  input  from 
commenters. 

Police  Pursuits 

To  determine  the  nature  and  extent  of 
the  relationship  of  police  pursuit  to 
motor  vehicle  crashes,  DOT  believes  it 
may  be  useful  to  develop  a  uniform 
definition  of  police  pursuit  and  a  data 
element(s)  to  properly  identify  and  code 
whether  a  police  pursilit  may  have  been 
a  contributing  factor  to  a  crash.  Since 
the  1994  Fatal  Accident  Reporting 
System  (PARS)  data  collection  year, 
police  pursuit  has  been  coded  as  a 
special  circumstance  in  the  Accident 
Level-Related  Factors  section  and  also 
as  a  factor  in  the  Driver  Level  section. 


PARS  is  NHTSA's  and  FHWA's  only 
data  system  that  codes  police  pursuit 
related  data.  Because  there  is  no 
uniform  variable  across  all  states,  the 
NASS  General  Estimates  System  (GES). 
which  codes  only  data  collected  on 
PARs  cannot  collect  this  information. 

During  1994.  PARS  conducted  a 
special  study  to  determine  if  police 
pursuit-related  crashes  were  being 
reported  on  state  police  crash  reporting 
forms.  A  national  news  clipping  service 
was  engaged  to  collect  news  stories 
where  police  pursuit  was  reported  in  a 
fatal  crash.  Preliminary  results  indicate 
that  for  26  percent  of  the  news  clips 
reviewed,  information  identifying  that  a 
police  pursuit  was  involved  was  not 
included  on  the  PAR.  Accordingly,  we 
solicit  input  on  the  following  questions: 

6.  How  does  your  State  currently 
define  a  police  pursuit?  Is  information 
related  to  police  pursuits  collected  on 
your  PAR?  If  yes.  what  is  the  nature  of 
that  information? 

7.  Is  information  collected  when  a 
police  pursuit  may  have  been  a 
contributing  factor  to  the  crash  or  was 
terminated  immediately  prior  to  the 
crash? 

8.  What  would  be  an  appropriate 
definition  of  police  pursuit  and  police 
pursuit-related  crashes?  What  type  of 
variable  would  be  necessary  to  capture 
this  information  on  a  PAR? 

9.  Would  information  on  police 
pursuit-related  crashes  be  more 
appropriately  collected  under  a  special 
study?  What  types  of  special  studies 
would  be  most  useful?  Please  be 
specific. 

10.  Identify  any  impediments  to 
obtaining  and  collecting  accurate  data 
on  police  pursuit-related  crashes.  How 
can  these  impediments  be  eliminated? 

Work  Zones 

Work  zone  safety  is  a  national  priority 
for  DOT.  FHWA  has  developed  a 
National  Work  Zone  Safety  Program  and 
recently  held  a  national  conference  to 
discuss  this  issue.  Since  1981.  PARS  has 
identified  work  zone-related  crashes  in 
the  Accident  Level  section.  In  1995. 
GES  added  a  similar  variable.  Both 
systems  distinguish  between  motorist 
and  nonmotorist  fatalities  and  injuries. 
However,  if  information  distinguishing 
highway  construction  projects  from 
utility  company  projects  or  construction 
workers  from  non workers  is  needed, 
both  systems  can  do  so  only  if  the 
information  is  readily  available  on  the 
PAR.  Recent  research  on  work  zone 
safety  has  included  the  it-sting  and 
recommendation  of  various  types  of 
work  zone  equipment,  barriers,  signs, 
pavement  markings,  and  worker 
practices.  However,  more  detailed  crash 


statistics  are  needed  to  better 
understand  the  cause  and  characteristics 
of  work  zone  crashes.  Preliminary 
investigations  have  indicated  that  work 
zone  crashes  may  be  understated  due  to 
the  lack  of  a  standard  definition  and  the 
practice  of  recording  (on  PARs)  these 
types  of  crashes  as  part  of  other 
variables,  such  as  "Road  Defects." 
Consequently,  we  invite  comments  on 
the  following  issues: 

11.  How  does  your  state  currently 
define  a  work  zone?  Is  any  information 
on  work  zone  related  crashes  collected 
on  any  of  your  state  PARs? 

12.  Does  this  definition  discriminate 
between  highway  construction  and 
utility  company  operations?  If  so,  how 
is  this  information  used? 

13.  Does  this  definition  discriminate 
between  construction  workers  and 
nonworkers  involved  in  the  crash?  If  so, 
how  is  this  information  used? 

14.  DOT  is  considering  developing  a 
standard  definition  for  work  zone 
crashes  and  recommending  that  states 
include  this  as  a  separate  variable  on 
PARs.  What  would  be  an  appropriate 
definition  of  a  work  zone  and  a  work 
zone-related  crash?  What  type  of 
variable  would  be  necessary  to  capture 
this  information  on  a  PAR? 

15.  Would  information  on  work  zone 
related  crashes  be  more  appropriately 
collected  by  means  of  a  special  study? 
What  types  of  special  studies  would  be 
most  useful?  Please  be  specific. 

School  Buses 

Currently  all  states  collect  data  on 
school  bus  and  school  bus  related 
crashes.  Consequently,  the  information 
can  be  collected  and  coded  by  both 
PARS  and  GES.  Although  there  does  not 
appear  to  be  a  need  to  collect  any 
additional  data  at  this  time  or  to 
propose  any  changes  to  the  existing 
national  data  collection  systems,  some 
in  the  safety  community  believe  these 
crashes  to  be  underreported. 

16.  Do  commenters  believe  these 
crashes  are  underreported?  If  so.  do  you 
believe  changes  in  collecting  school  bus 
data  should  be  made  to  address  this? 
What  specific  changes  do  you 
recommend? 

17.  If  commenters  agree  that 
collection  of  additional  data  at  this  time 
is  not  necessary,  please  state  this  and 
include  your  reasons. 

Speeding 

Many  states  currently  collect  some 
data  on  speed,  usually  as  a  contributing 
cause  of  crashes.  One  of  the  difficulties 
in  using  current  data  is  that  speed  can 
be  a  contributing  factor  in  a  number  of 
ways,  e.g..  exceeding  the  posted  speed 
limit  or  driving  too  fast  for  conditions. 


In  addition,  the  recording  of  speed  as  a 
contributing  cause  presents  some 
difficulties.  Police  officers  might  report 
speeding  as  a  contributing  cause  when 
the  crash  cause  is  not  clear.  On  the  other 
hand,  a  police  officer  might  suspect  that 
speed  was  a  contributing  cause  but  not 
have  enough  evidence  to  issue  a  citation 
and  consequently,  be  reluctant  to 
indicate  speed  as  a  contributing  factor. 
NHTSA  and  FHWA  also  recognize  that 
a  research  study  may  be  more 
appropriate  to  collect  the  type  of 
information  required  to  fully 
understand  the  impacts  of  speed.  We  are 
considering  periodic  studies  of  the 
speed/crash  relationship  where  detailed 
data  would  be  collected.  However,  there 
is  still  a  need  for  continuous  collection 
of  the  number  and  types  of  speed- 
related  crashes  by  states  and  by  DOT 
through  its  PARS,  GES  and  CDS  to 
provide  the  problem  identification  data 
needed  for  program  development. 
Therefore,  we  soUcit  responses  to  the 
following  questions: 

18.  How  does  your  state  define  a 
speed-related  crash?  Do  PARs  contain  a 
variable  to  collect  this  information? 

19.  What  would  be  an  appropriate 
definition  of  a  speed-related  crash? 
What  type  of  variable  would  be 
necessary  to  capture  this  information  on 
a  PAR? 

20.  Would  information  on  speed- 
related  crashes  be  more  appropriately 
collected  under  a  special  study?  What 
tyf)es  of  special  studies  would  be  most 
useful?  Please  be  specific. 

Commercial  Vehicle  Related  Crashes 

Currently  DOT,  through  FHWA's 
Office  of  Motor  Carriers,  collects  crash 
data  on  commercial  vehicles  involved  in 
interstate  and  intrastate  commerce  (as 
long  as  the  crash  meets  the  National 
Governors'  Association  INGAj 
reportable  accident  criteria).  Uniform 
data  elements  have  been  defined  and 
recommended,  and  all  states  collect 
some  of  the  elements.  These  data 
elements  will  be  reviewed  in  1997,  and 
may  be  updated  to  accommodate 
changes  in  vehicle  and  highway  travel. 
With  these  data  and  those  collected  on 
truck-involved  crashes  by  PARS  and 
GES,  NHTSA  and  FHWA  currently  plan 
no  major  changes  in  these  data 
collection  systems,  but  solicit  comments 
on  this  determination  and  on  the 
following  additional  issues: 

21.  Do  commenters  agree  that  there  is 
currently  no  need  for  any  major  changes 
in  these  data  collection  systems?  If  not, 
please  include  a  rationale. 

22.  The  definition  of  "longer 
commercial  vehicle"  (LCV)  is  not 
standard.  Should  a  standard  definition 
be  established?  If  so,  by  what  method? 
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23.  If  some  double  combinations  are 
to  be  classified  as  LCV's  and  others  are 
not  to  be  classified  as  LCV's,  how  shall 
the  difference  be  defined? 

Injury  Severity  Determinations 

NHTSA  and  FHWA  are  interested  in 
the  public's  comments  and  suggestions 
regarding  data  collection  issues  not  only 
on  the  specific  safety  areas  addressed 
above,  but  also  relating  to  the  issue  of 
injury  severity  determinations.  There  is 
currently  no  consistent  application  of 
the  standard  definition  of  injury  severity 
found  in  the  ANSI  DlB.l  Manual  on 
Classification  of  Motor  Vehicle  Traffic 
Accidents:  fatal,  incapacitating, 
nonincapacitating,  possible,  no  injury. 
Application  of  this  injury  scale  depends 
on  evaluation  at  the  crash  scene  by 
police  officers  with  little  or  no  medical 
training.  Consequently,  people  with 
injuries  of  different  medical  severities 
are  often  included  within  the  same  class 
because  of  differing  interpretations  of 
how  severely  a  crash  victim  is  injured. 
Frequently,  emergency  medical  services 
transport  of  a  victim  for  treatment  is 
enough  to  code  "incapacitating  injury." 
On  the  other  hand,  some  injuries  are  not 
immediately  evident  at  the  scene  of  the 
crash,  and  a  victim  who  is  later 
diagnosed  with  a  serious  injury  can  be 
initially  classified  as  "not  injured."  This 
lack  of  standard  application  makes  it 
difficult  to  determine  the  extent  of  the 
injury  problem  or  to  combine  data  from 
various  jurisdictions.  We  are  soliciting 
information  on  the  following  issues: 

24.  Is  it  feasible  to  standardize  or 
change  the  application  of  the  injury 
classification  scale  in  a  way  that  would 
allow  valid  judgments  by  officers  on  the 
scene? 

25.  If  so,  how  should  the  highway 
safety  community  accomplish  this? 

26.  Are  there  other  methods  for 
determining  the  nature  and  extent  of  the 
injury  problem  without  requiring  the 
collection  of  these  data  at  the  crash  site? 
What  are  these  methods? 

27.  Is  it  feasible  to  collect  this 
information  through  the  linking  of  EMS 
and  hospital  data  with  PARs? 

NHTSA  seeks  public  comment  on  the 
issues  discussed  above.  Interested 
individuals  or  groups  are  invited  to 
submit  comments  on  these  and  any 
related  issues.  It  is  requested,  but  not 
required  that  ten  copies  of  each 
comment  be  submitted.  Written 
comments  to  the  docket  must  be 
received  on  or  before  July  20, 1995.  In 
order  to  expedite  the  submission  of 
comments,  simultaneous  with  the 
issuance  of  this  notice,  copies  will  be 
mailed  to  all  State  Governor's  Highway 
Safety  Representatives.  Comments 
should  not  exceed  15  (fifteen)  pages  in 


length.  Necessary  attachments  may  be 
appended  to  those  submissions  without 
regard  to  the  15  page  limit.  This 
limitation  is  intended  to  encourage 
commenters  to  detail  their  primary 
arguments  in  a  concise  manner.  All 
comments  received  before  the  close  of 
business  on  the  comment  closing  date 
listed  above  will  be  considered  and  will 
be  available  for  examination  in  the 
docket  room  at  the  above  address  both 
before  and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  be  considered.  The 
Agency  will  continue  to  file  relevant 
information  as  it  becomes  available.  It  is 
recommended  that  interested  persons 
continue  to  examine  the  docket  for  new 
material.  Those  people  desiring  to  be 
notified  upon  receipt  of  their  comments 
by  the  docket  section  should  include  a 
self-addressed,  stamped  postcard  in  the 
envelope  with  their  comments.  Upon 
receipt  of  their  comments,  the  docket 
supervisor  will  return  the  postcard  by 
mail. 

Issued  on:  June  15.  1995. 
Donald  C.  BischoCT, 

Associate  Administrator  for  Plans  and  Policy. 
|FR  Doc.  95-15067  Filed  6-19-95;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Comptroller  of  the 
Currency 

pocket  No.  95-10] 

Preemption  Determination 

AGENCY:  Office  of  the  Comptroller  of  the 
Currency,  Treasury. 
ACTION:  Notice. 

SUMMARY:  The  Office  of  the  Comptroller 
of  the  Currency  (OCC)  is  pub)ishing  its 
response  to  a  written  request  for  the 
OCC's  determination  of  whether  Federal 
law  preempts  the  application  of  a  Texas 
regulation  that  prescribes  certain 
requirements  relating  to  the  signs  and 
advertising  used  to  identify  branch 
banking  facilities  located  in  Texas.  The 
OCC  has  determined  that  Federal  law 
does  not  preempt  the  application  of  this 
regulation  to  national  banks  located  in 
Texas.  Section  114  of  the  Riegle-Neal 
Interstate  Banking  and  Branching 
Efficiency  Act  of  1994  (the  Riegle-Neal 
Act)  requires  publication  of  opinion 
letters  concluding  that  Federal  law 
preempts  certain  State  statutes  and 
regulations.  While  publication  is  not 
required  for  opinion  letters  concluding 
that  Federal  law  does  not  preempt  the 
State  law.  the  OCC  has  decided  to 
publish  this  letter  in  order  to 


disseminate  broadly  its  conclusions  on 
preemption  issues  covered  by  the 
Riegle-Neal  Act's  publication 
requirements. 

FOR  FURTHER  INFORMATION  CONTACT:  Sue 
E.  Auerbach.  Senior  Attorney,  Bank 
Activities  and  Structure  Division,  250  E 
Street,  SW,  Eighth  Floor.  Washington. 
DC  20219.  (202)  874-5300. 

SUPPLEMENTARY  INFORMATION: 

Background 

Section  114  of  the  Riegle-Neal  Act. 
Pub.L.  103-328  (12  U.S.C.  43).  generally 
requires  the  OCC  to  publish  in  the 
Federal  Register  a  descriptive  notice  of 
certain  requests  that  the  OCC  receives 
for  preemption  determinations.  The 
OCC  must  publish  this  notice  before  it 
issues  any  opinion  letter  or  interpretive 
rule  concluding  that  Federal  law 
preempts  the  application  to  a  national 
bank  of  any  State  law  regarding 
community  reinvestment,  consumer 
protection,  fair  lending,  or  the 
establishment  of  intrastate  branches 
(four  designated  areas).  The  OCC  must 
give  interested  persons  at  least  30  days 
to  submit  written  comments,  and  must 
consider  the  comments  in  developing 
the  final  opinion  letter  or  interpretive 
rule. 

The  OCC  must  publish  in  the  Federal 
Register  any  final  opinion  letter  or 
interpretive  rule  that  concludes  that 
Federal  law  preempts  State  law  in  the 
four  designated  areas.  It  may.  at  its 
discretion,  publish  any  final  opinion 
letter  or  interpretive  rule  that  concludes 
that  State  law  in  these  areas  is  not 
preempted.  The  Riegle-Neal  Act  also 
provides  certain  exceptions,  not 
applicable  to  the  present  request,  to  the 
Federal  Register  publication 
requirements. 

Specific  Request  for  OCC  Preemption 
Determination 

On  March  10, 1995,  the  OCC 
published  in  the  Federal  Register  (60 
FR  13205)  notice  of  a  request  for  the 
OCC's  determination  of  whether  Federal 
law  preempts  the  application  of  Texas 
Rule  3.92,  7  Tex.  Admin.  Code  Section 
3.92  (Rule),  "Naming  and  Advertising  of 
Branch  Facilities."  in  its  entirety,  to 
national  banks.  The  Rule  was  adopted 
by  the  Texas  State  Finance  Commission 
on  August  19. 1994.  pursuant  to  Texas 
Civil  Statutes  section  342-917, 
"Identification  of  Facilities,"  which 
generally  provides  that  a  bank  may  not 
use  any  form  of  advertising  that  implies 
or  tends  to  imply  that  a  branch  facility 
is  a  separate  bank. 

The  Rule,  like  the  statute,  prohibits 
advertising  of  a  branch  facility  in  a 
manner  which  implies  or  fosters  the 


perception  that  a  branch  facility  is  a 
separate  bank.  The  Rule  is  more  expUcit 
than  the  statute  in  identifying 
prohibited  signage  and  advertising  and 
provides  specific  guidance  in  certain 
situations. 

Comments 

The  comment  period  closed  on  April 
10, 1995.  The  OCC  received  two 
comments  in  response  to  the  March  10, 
1995.  notice.  One  commenter,  a  law 
firm  representing  certain  national  banks, 
believed  that  Federal  law  preempted  the 
Rule  because  the  national  banking  laws 
provide  the  OCC  with  exclusive 
authority  over  the  corporate  affairs  of 
national  banks  and  further  because 
compliance  with  the  Rule  would  be 
burdensome.  The  other  commenter,  an 
association  of  state  bank  regulatory 
officials,  believed  that  Federal  law  did 
not  preempt  the  Rule  because  (1)  the 
Rule  does  not  conflict  with  any 
provision  of  Federal  law;  (2)  legislative 
history  of  the  national  banking  laws 
indicates  that  Congress  believed  there  to 
be  little  federal  supervisory  interest  in 
national  bank  names:  and  (3)  the  Rule 
is  not  burdensome. 

OCC  Determination 

The  OCC,  after  carefully  considering 
the  comments,  believes  that  Federal  law 
does  not  preempt  the  application  of  the 
Rule  to  national  banks  located  in  Texas. 
As  discussed  in  the  opinion  letter,  not 
only  is  there  no  actual  confiict  between 
Federal  law  and  the  Rule,  but  certain 
amendments  to  the  national  banking 
laws  provide  evidence  that  Congress 
intended  questions  regarding  bank 
names  to  be  settled  primarily  by 
reference  to  State  law.  In  addition,  there 
is  no  evidence  that  compliance  with  the 
Rule  will  be  burdensome  such  that  it 
will  frustrate  the  ability  of  national 
banks  to  exercise  any  of  their  authorized 
powers.  The  Rule  therefore  is  applicable 
to  national  banks  in  Texas. 

The  Riegle-Neal  Act  requires 
publication  of  opinion  letters  which 
conclude  that  Federal  law  preempts 
State  statutes  or  regulations.  While  the 
Riegle-Neal  Act  does  not  require 
publication  of  letters  concluding  that 
State  law  is  not  preempted,  the  OCC  has 
decided  to  publish  its  letter  in  order  to 
disseminate  broadly  its  preemption 
determinations  under  the  Riegle-Neal 
Act.  and  in  this  case  also  to  provide 
national  banks  located  in  Texas  with 
notice  and  information  regarding  their 
obligations  under  the  Rule. 

The  OCC's  letter  appears  as  an 
appendix  to  this  Notice. 


Dated;  June  9. 1995. 
Eugene  A.  Ludwig, 

Comptroller  of  the  Currency. 

Appendix 

June  9. 1995 

Mr.  Everette  D.  Jobe,  General  Counsel.  Texas 

Department  of  Banking.  2601  North 

Lamar  Boulevard.  Austin.  Texas  78705- 

4294. 
Re:  Proposed  Branch  Advertising  and 

Naming  Rule/7  Tex.  Admin.  Code  S  3.92 
Dear  Mr.  Jobe:  This  is  in  response  to  your 
inquiry,  raised  in  your  letters  of  June  17. 
1994.  to  Randall  Ryskamp.  and  October  24. 
1994.  to  Dean  Marriott  (respectively,  the 
District  Counsel  and  Deputy  Comptroller  of 
the  OCC's  Southwestern  District  OfRce).  and 
subsequently  discussed  in  telephone 
conversations  with  OCC  legal  staff,  whether 
federal  law  preempts  the  application  to 
national  t>anks  of  a  state  regulation  relating 
to  the  signs  and  advertising  used  to  identify 
branch  banking  facilities  located  in  Texas.  In 
our  opinion,  for  the  reasons  discussed  below, 
we  believe  that  the  regulation  in  question  is 
not  preempted  by  federal  taw  and  is 
applicable  to  national  t>anks. 

Background 

On  August  19. 1994.  the  Texas  State 
Finance  Commission  adopted  Rule  3.92 
("Rule")  entitled  "Naming  and  Advertising  of 
Branch  Facilities." '  The  Rule  was  adopted 
pursuant  to  Texas  Civil  Statutes  §  342-917. 
"Identification  of  Facilities."  which  generally 
provides  that  a  bank  may  not  use  any  form 
of  advertising  that  implies  or  tends  to  imply 
that  a  branch  facility  is  a  separate  bank.^  The 
preamble  to  the  Rule  states  that  the  Texas 
legislature,  in  regulating  identification  of 
branch  facilities,  had  two  substantive 
purposes.  One  was  the  possibility  that  unfeir 
and  misleading  competition  could  result  if  a 
failed  bank  is  taken  over  by  another 
institution  which  continues  to  represent  and 
advertise  the  resulting  branch  as  the  original 
failed  institution.  The  second  was  that 
depositors  could  exceed  the  limits  of  Federal 
Deposit  Insurance  Corporation  insurance 
coverage  by  unintentionally  depositing 
excess  amounts  in  two  branches  of  the  same 
bank  in  the  mistaken  belief  that  they  were 
two  different  banks.  The  Rule,  which  was 
published  for  public  comment,  states  that 
enforcement  authority  with  respect  to 
national  l>anks  is  vested  in  the  OCC. 

The  Rule,  like  the  statute,  prohibits 
advertising  of  a  branch  focility  in  a  manner 


'  Your  letter  to  Mr.  Ryskamp  referred  to  the 
"revised  proposed  rule"  that  was  then  scheduled 
for  publication  in  the  June  28th  issue  of  the  Texas 
Register  Since  that  time,  the  Rule  has  been 
published  and  adopted  by  the  State  Fihance 
Commission.  It  became  effective  on  Septemtwr  13. 
1994. 

'  Sec.  342-917  provides:  A  bank  may  not  use  a 
form  of  advertising,  including  a  sign  or  printed  or 
broadcast  material,  that  implies  or  tends  to  imply 
that  a  branch  facility  is  a  separately  chartered  or 
organized  bank.  A  sign  at  a  branch  facility  and  all 
official  bank  documents,  including  checks,  cashier's 
checks,  loan  applications,  and  certificates  of 
deposit,  must  bear  the  name  of  the  principal  bank 
and  if  a  separate  branch  name  is  used  must  identify 
the  facility  as  a  branch. 


which  implies  or  fosters  the  perception  that 
a  branch  facility  is  a  separate  bank.  However, 
it  is  longer  and  far  more  explicit  than  the 
statute  in  identifying  prohibited  signage  and 
advertising  and  provides  specific  guidance  in 
certain  situations  characterized  as 
misleading.  While  the  Rule  applies  to  all 
state  and  national  banks  domiciled  in  Texas, 
its  provisions  and  prohibitions  would  most 
directly  affect  those  banks  that  have  what 
might  be  termed  a  generic  name  followed  by 
a  geographic  modi^er  (e.g.,  First  National 
Bank  of  Dallas,  Second  State  Bank  of  Austin), 
rather  than  what  the  Rule  terms  a  "unique 
legal  name"  such  as  "Jones  National  Bank" 
or  "Smith  Bank."  The  principal  provisions  of 
the  Rule  include  the  following: 

1 .  Up)on  acquisition  of  one  bank  to  serve 
as  a  branch  of  another  bank,  use  of  the  prior 
name  of  the  extinguished  bank  to  identify  the 
acquired  l>ank  facility  is  prohibited.  This 
prohibition  applies  to  signs,  advertising,  and 
l>ank  documents. 

2.  A  sign  directing  the  public  to  a  branch 
facility  must  contain  either  the  legal  name  of 
the  l)ank  or  a  unique  logo,  trademark  or 
service  mark  of  the  twnk.  If  a  separate 
identifying  name  is  used  for  the  branch 
facility  that  either  contains  the  word  "bank" 
or  does  not  contain  the  word  "branch"  and 
further  does  not  identify  the  facility  as  a 
branch,  then  an  additional  sign  at  the  branch 
focility  must  identify  the  legal  name  of  the 
bank  and  identify  the  facility  as  a  branch. 
This  additional  sign  could,  for  example, 
consist  of  lettering  on  the  entrance  door  or 
any  other  lettering  visible  to  the  public. 

3.  The  legal  name  of  a  bank  is  the  full  bank 
name  as  reflected  in  its  charter,  except  that 
in  signs  and  advertising  a  bank  may  omit 
terms  which  are  either  indicators  of  corporate 
status  (N.A..  Inc..  Corp.,  L.B.A.)  or  geographic 
modifiers.  However,  where  a  bank  without  a 
unique  legal  name  proposes  to  establish  a 
branch  facility  (other  than  one  within  the  city 
of  domicile)  within  the  same  city  as  or  within 
a  thirty-mile  radius  of  a  pre-existing  focility 
of  a  bank  with  the  same  or  substantially 
similar  legal  name,  the  t)ank  must  either 
include  the  geographic  modifier  on  its  signs, 
disclose  the  city  of  its  domicile  on  all  signs 
directing  the  public  to  the  branch,  or  else  put 
up  a  sepiarate  sign  notifying  the  public  that 
the  facility  is  a  branch. 

For  example,  a  bank  called  First  National 
Bank  of  Austin  could  put  up  branches  within 
the  city  of  Austin  with  signs  saying  merely 
"First  National  Bank."  However,  if  the  bank 
wishes  to  open  a  branch  in  San  Antonio,  and 
another  bank  called  First  National  Bank  of 
San  Antonio  already  exists,  then  the  First 
National  Bank  of  Austin  would  be  required 
under  the  Rule  to  have  signs  reading  either 
"First  National  Bank  of  Austin"  or  something 
like  "First  National  Bank.  San  Antonio 
Branch."  Alternatively,  it  could  have  a  sign 
that  said  merely  "First  National  Bank" 
provided  that  another  sign,  or  lettering  on  the 
door,  or  anywhere  visible  to  the  public, 
clearly  identified  the  facility  as  a  branch  or 
gave  the  domicile  of  the  bank,  or  both.  In  this 
case,  the  second  sign  might  say  "San  Antonio 
branch"  or  "a  branch  of  First  National  Bank 
of  Austin."  However,  the  biank  would  be  in 
violation  of  the  Rule  if  it  only  had  signs 
saying  "First  National  Bank"  or  "First 
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National  Bank.  San  Antonio"  because  there 
is  no  disclosure  to  the  public  that  the  facility 
is  a  branch. 

4.  If  a  bank  without  a  unique  legal  name 
chooses  not  to  place  the  signs  as  described 
in  the  foregoing  paragraph,  then  the  Rule 
requires  that  it  provide  notice  to  all  pre- 
existing bank  facilities  of  other  banks  within 
the  same  banking  market  as  the  proposed 
branch  location  that  have  the  same  or 
substantially  similar  legal  name,  disregarding 
geographic  modifiers,  specifically  advising 
the  recipient  of  the  name  to  be  used  in 
connection  with  the  proposed  branch  facility. 
Banks  so  notified  then  have  the  opportunity 
to  file  a  protest  regarding  the  name  of  the 
proposed  branch. 

For  example,  if  a  bank  called  First  National 
Bank  of  Austin  did  not  wish  to  put  up  the 
requisite  signs  (as  discussed  above)  for  its 
branch  in  San  Antonio,  it  would,  under  the 
Rule,  be  required  to  search  the  San  Antonio 
banking  market  and  provide  notice  of  its 
proposed  branch  to  other  banks  named  "First 
National  Bank"  or  "First  National  Bank  of 
San  Antonio."  The  banks  so  notified  would 
then  have  the  opportunity  to  file  a  protest 
with  your  office  (for  state  banks)  or  with  the 
CKX  (for  national  banks). 

You  have  indicated  your  expectation  that 
few  banks  will  choose  the  notification 
alternative.  It  is  your  view,  and  in  fact  the 
goal  of  the  Rule,  that  banks  in  Texas  will 
choose  to  put  up  clarifying  signs  to  identify 
for  the  public  which  bank  facilities  are 
branches. 

5.  While  banks  in  Texas  are  permitted,  like 
other  businesses,  to  operate  under  an 
assumed  or  professional  name,  they  may  not 
use  an  assumed  name  to  evade  the  Rule. 

The  Texas  Assumed  Business  or 
Professional  Name  Act.  Texas  Business  and 
Commerce  Code,  Chapter  36,  permits  banks 
and  other  businesses  to  operate  under  a 
business  or  assumed  name  provided  certain 
documents  are  filed  with  appropriate  Texas 
authorities.  However,  permission  to  operate 
under  an  assumed  name  would  not  disp)el  a 
bank's  obligation  under  the  Rule  to  identify 
its  branch  facilities  to  the  public.  Therefore, 
even  if  the  above-mentioned  First  National 
Bank  of  Austin  had  properly  assumed  the 
name  "First  National  Bank,"  it  would  still, 
with  respect  to  its  branches,  be  required 
under  the  Rule  to  put  up  the  signs  discussed 
in  1 3.  supra,  or  provide  the  notification 
described  in  ^  4,  supra. 

6.  The  Rule  does  not  prescribe  such 
specifics  as  number,  size,  or  location  of  signs, 
size  of  lettering,  and  so  on.  Further,  it  does 
not  require  that  branch  names,  signs,  or 
advertising  be  approved  by  any  regulatory 
authority.  You  have  stated  that  the  goal  of  the 
Rule  is  simply  that  the  public  be  advised 
which  bank  facilities  are  branches,  and  that 
any  signs,  or  combination  of  signs, 
reasonably  making  such  identification  will  be 
permissible. 

Discussion 

The  question  of  the  extent  to  which 
national  banks  are  subject  to  state  laws  has 
existed  since  the  inception  of  the  first 
National  Bank  Act  in  1863.  Under  the  dual 
banking  system,  all  banks,  including  national 
banks,  are  subject  to  the  laws  of  the  state  in 


which  they  are  located  unless  those  state 
laws  are  preempted  by  federal  law  or 
regulation.  The  basic  premise,  expressed 
numerous  times  by  the  United  States 
Supreme  Court,  is: 

that  the  national  banks  organized  under  the 
Acts  of  Congress  are  subject  to  state 
legislation,  except  where  such  legislation  is 
in  conflict  with  some  Act  of  Congress,  or 
where  it  tends  to  impair  or  destroy  the  utility 
of  such  banks,  as  agents  or  instrumentalities 
of  the  United  States,  or  interferes  with  the 
purposes  of  their  creation. 

Waite  v.  Dowley.  94  U.S.  527,  533  (1877). 
See  also  Davis  v.  Elrrtira  Savings  Bank.  161 
U.S.  275  (1896);  Anderson  National  Bank  v. 
Luckett.  321  U.S.  233,  248  (1944).  Banking  is 
the  subject  of  comprehensive  regulation  at 
both  the  federal  and  state  level  and  the  valid 
exercise  of  concurrent  pwwers  is  the  general 
rule  unless  the  state  law  is  preempted.  State 
law  applicable  to  national  banks  will 
generally  be  presumed  valid  unless  it 
conflicts  with  federal  law.  frustrates  the 
purpose  for  which  national  banks  were 
created,  or  impairs  their  efficiency  to 
discharge  the  duties  imposed  upon  them  by 
federal  law.  National  State  Bank,  Elizabeth. 
N.J.  v.  Long,  630  F.  2d  981,  987  (3d  Cir. 
1980);  see,  generally,  Michie  on  Banks  and 
Banking.  Vol.  7  15  (1989  Repl.)  This 
principle  applies  to  substantive  state 
regulations  as  well  as  state  statutes,  since  it 
is  well  established  that  a  rule  or  regulation 
of  a  public  administrative  body,  duly 
promulgated  or  adopted  in  pursuance  of 
properly  delegated  authority,  has  the  force 
and  effect  of  law.  See  generally,  73  C.J.S. 
"Public  Administrative  Bodies  and 
Procedures,"  §97. 

In  this  instance,  neither  the  Texas  statute 
(Art.  342-917)  nor  the  Rule  is  in  conflict  with 
any  federal  law,  since  no  provision  under  the 
national  banking  laws  governs  national  bank 
names  or  requires  their  approval  by  a  fiederal 
authority.  On  the  contrary,  while  the  national 
banking  laws  did  govern  this  issue  at  one 
time.  Congress  changed  the  law  in  1982  and 
left  little  doubt  of  its  intent  that  approval  of 
national  bank  names  (except  for  registered 
trademarks)  not  be  subject  to  federal 
regulation. 

Prior  to  1982,  a  national  bank  was 
required,  pursuant  to  12  U.S.C.  §§  22  and  30, 
to  obtain  approval  from  the  OCC  both  for  its 
initial  name  and  for  subsequent  name 
changes.  However,  the  Gam-St  Germain 
Depository  Institutions  Act  of  1982  amended 
Sections  22  and  30  to  delete  this  requirement 
for  OCC  approval  of  bank  name  or  name 
change.  P.L.  No.  320,  97th  Cong.,  2d  Sess., 
§405,  96  Stat.  1469, 1512  (1982).  The  Senate 
Rejxjrt  accompanying  this  change  gave  the 
following  explanation: 

Comptroller  approval  for  bank  name  changes 
will  no  longer  be  required.  There  exists  little 
supervisory  interest  in  the  name  of  a 
particular  national  bank.  Federal  approval 
procedures  are  to  be  replaced  by  a  simple 
notice  requirement.  Any  confusion  between 
bank  names  shall  be  resolved  under  other 
laws,  including  the  federal  Lanham  Act  and 
state  statutory  and  common  law  principles  of 
unfair  competition.  S.  Rep.  No.  536,  97th 


Cong.,  2d  Sess.  28.  reprinted  in  1982  U.S. 
Code  Cong.  &  Ad.  News  3054,  3082.' 

OCC  regulations  were  amended 
accordingly  to  provide  that  the  OCC  would 
simply  receive  notice  of  the  initial  name  and 
subsequent  name  changes.  12  CFR  5.42.*  The 
only  explicit  requirement  remaining  under 
the  national  banking  laws  is  that  bank  names, 
whether  new  or  revised,  include  the  word 
"national."  12  U.S.C  §§  22  and  30(a). 
Congress  has  thus  made  clear  its  intention 
that  issues  related  to  the  names  of  national 
banks  are  subject  to  state  law. 

Since  these  1982  amendments,  the  OCC's 
policy  on  this  matter  is  that  the  naming  of  a 
national  bank,  or  of  a  branch  office  of  a 
national  bank,  is  primarily  a  business 
decision  of  the  bank,  subject  to  applicable 
state  law.  However,  should  the  OCC 
determine  that  a  national  bank's  name  or 
advertising  is  so  misleading  or  confusing  as 
to  constitute  an  unsafe  or  unsound  practice, 
it  may  initiate  enforcement  action  under  12 
U.S.C.  1818(b).  Further,  while  there  is  little 
supervisory  interest  in  the  name  of  a  national 
bank,  the  OCC  generally  does  not  permit 
branches  of  a  bank  to  operate  under  a 
different  bank  name.  To  do  so  would  not 
only  violate  the  provisions  of  12  U.S.C.  22 
and  30,  which  anticipate  t^t  a  bank  operate 
under  a  single  title,  but  could  lead  customers 
unwittingly  to  exceed  FDIC  insurance  limits 
by  depositing  excess  amounts  in  two  bank 
branches  in  the  mistaken  belief  that  they 
were  dealing  with  different  banks. 

In  light  of  both  the  federal  legislative 
history  on  this  issue  and  judicial  preemption 
guidelines,  we  conclude  that  the  Texas  Rule 
is  not  preempted  with  respect  to  national 
banks.  Not  only  is  there  no  federal  statute 
dealing  with  this  issue,  but  there  is  no 
indication  that  the  Rule  is  unduly 
burdensome  to  national  banks  or  that  it 
impairs  their  ability  to  discharge  the  duties 
imposed  by  federal  law.  Long,  supra  at  987; 
Franklin  National  Bank  v.  New  York.  347 
U.S.  373  (1954).  The  national  banking  laws 
do  not  prevent  state  measures  aimed  at 
preventing  misleading  advertising,  as  long  as 
the  state  regulations  do  not  put  national 
banks  at  a  competitive  disadvantage  relative 
to  state  financial  institutions.  As  stated 
above,  the  Rule  does  not  prescribe  any 
particular  ty{)e  of  sign  or  advertising.  Its 
principal  requirements  are  that  banks  which 
become  branches  of  another  bank  as  part  of 
an  acquisition  cease  use  of  the  former  bank 
name,  and  that  bank  branches  identify 
themselves  as  branches.  Since  it  is  obvious 


'The  Lanham  Act  is  a  common  name  for  the 
Trademark  Act  of  1946, 15  U.S.C.  S 1051  et  seq.. 
which  gives  federal  courts  jurisdiction  over 
trademarks  and  trade  names  registered  with  the 
United  States  Patent  OfRce.  It  has  no  direct 
relevance  to  the  present  discussion. 

'The  regulations  prior  to  the  Garn-Sl  Germain 
amendment  provided  for  OCC  approval  of  national 
bank  names  and  name  changes: 

The  lOCCl  considers  an  application  for  change  in 
corporate  title  to  be  primarily  a  business  decision 
of  the  applicant.  An  application  will  be  approved 
if  the  proposed  new  title  is  sufficiently  dissimilar 
from  that  of  any  other  existing  or  proposed 
unafniiated  bank  or  depository  financial  institution 
so  as  not  to  substantially  confuse  or  mislead  the 
-  public  in  a  relevant  market.  12  CFR  5.42(b)  (1981). 


that  every  bank,  bank  branch,  or  other  bank 
facility  will  have  some  sort  of  sign 
identifying  the  premises  to  the  public,  it  is 
not  burdensome  to  require  that  the  sign  not 
be  confusing  or  misleading.  Equally,  it  is  not 
burdensome  to  prohibit  a  bank  branch 
resulting  from  a  corporate  acquisition  within 
a  reasonable  time  thereafter  to  cease  using 
the  name  of  its  extinguished  corporate 
predecessor. 

Nor  does  the  Rule  appear  to  hamper  banks 
in  their  operations  or  efficiency  or  limit  their 
ability  to  carry  out  their  functions.  The 
situation  here  is  unlike  the  situation  in 
Franklin,  supra.  347  U.S.  373,  377,  in  which 
a  state  law  was  determined  to  be  preempted 
because  it  prohibited  national  banks  from 
advertising  in  coimection  with  one  of  their 
authorized  activities  (receiving  deposits). 
Under  the  Rule,  banks  are  not  prohibited 
from  advertising  any  authorizeid  activity. 
They  are  not  prevented  from  using 
abbreviated  "advertising"  names,  such  as 
"FNB"  instead  of  "First  National  Bank." 
although  if  there  should  be  two  different 
"First  National  Banks"  in  one  city,  the  Rule 
requires  the  second  one  establishing  a  bank 
facility,  which  will  usually  be  an  out-of-town 
bank,  to  identify  either  its  domicile  city  or  its 
branch  status:  e.g.,  "FNB  Austin"  or  "San 
Antonio  Branch."  Such  requirements  do  not 
infringe  upon  a  national  bank's  abilify  to 
establish  branches  under  12  U.S.C.  36(c)  or 
to  carry  out  any  other  authorized  activity. 

Since  the  Texas  Rule  and  the  underlying 
statute  are  not  in  conflict  with  federal  law. 
do  not  prevent  national  banks  from  carrying 
out  their  authorized  functions  under  the 
national  banking  laws,  and  do  not  unduly 
burden  them  in  operating,  it  is  my  opinion 
that  they  are  applicable  to  national  banks. 
The  OCC,  as  the  authority  responsible  for 
administering  and  enforcing  laws  and 
regulations  applicable  to  national  banks,  will, 
as  the  Rule  envisions,  determine  compliance 
with  the  Rule  with  respect  to  national  banks. 

I  trust  this  is  responsive  to  your  inquiry. 
SincereTy, 
/s/ 

Julie  L.  Williams. 
ChiefCounsel. 
(FR  Doc.  95-15060  Filed  6-19-95;  8:45  am] 

BILUNQ  COOC  4t10-33-# 


Customs  Service 

[T.O.  95-50] 

Revocation  of  Customs  Broicer 
Licenses 

AGENCY:  U.S.  Customs  Service. 
Department  of  the  Treasury. 
ACTION:  Broker  License  Revocations. 

SUMMARY:  Notice  is  hereby  given  that  on 
March  30, 1995,  the  Secretary  of  the 
Treasury,  pursuant  to  Section  641,  Tariff 
Act  of  1930,  as  amended,  (19  U.S.C. 
1641),  and  Part  111.74  of  the  Customs 
Regulations,  as  amended  (19  CFR 
111.74),  ordered  the  revocation  of  the 
following  Customs  broker  licenses  due 
to  the  failure  of  the  broker  to  file  the 


status  report  as  required  by  19  CFR 
111.30(d).  These  licenses  were  issued  in 
the  Los  Angeles  District.  The  list  of 
affected  brokers  is  as  follows: 

Gilbert  E.  Amador— 03970 
Stanley  K.  Appel— 06305 
Carol  J.  Boldt-Millei— 06617 
Elayne  C.  Brenner — 11744 
Marshall  R  Brownfield— 05207 
Yolanda  Curry— 07856 
P.R.  Domey— 02998 
David  W.  Doran— 11777 
Ferdinand  M.  Dreifuss — 04236 
Herbert  S.  Fischer— 04484 
Charlene  Marie  Fluster — 11742 
James  Thomas  Gibbs — 12819 
Peggy  Changsoon  Kim — 13616 
Young  Mok  Kim— 05804 
Josefina  G.  Klink— 06673 
Suzanne  Knight — 11170 
Regis  Francis  Kramer — 03279 
Michael  O.  Larson — 05567 
James  W.  McDonald— 04563 
Kay  J.  Meggison — 05847 
Maria  D.  Oria— 03319 
Hal  Dennis  Pope — 10598 
Klaus  Roessel — 04052 
David  C.  Salazar — 11457 
Morris  H.  Schneider — 03588 
Jack  Neal  Schulman — 07871 

Dated:  June  14, 1995. 
Philip  Metzger, 
Director.  Trade  Compliance. 
[FR  Doc.  95-14959  Filed  6-19-95;  8:45  am] 
BtLUNQ  CODE  4«»-«2-P 


[T.D.C5-49] 

Revocation  of  Customs  Broicer 
Licenses 

AGENCY:  U.S.  Customs  Service. 
Department  of  the  Treasury. 
ACTION:  Broker  license  revocations. 

SUMMARY:  Notice  is  hereby  given  that  on 

March  30,  1995,  the  Secretary  of  the 

Treasury,  pursuant  to  Section  641,  Tariff 

Act  of  1930,  as  amended.  (19  U.S.C. 

1641),  and  Part  111.74  of  the  Customs 

Regulations,  as  amended  (19  CFR 

111.74).  ordered  the  revocation  of  the 

following  Customs  broker  licenses  due 

to  the  failure  of  the  broker  to  file  the 

status  report  as  required  by  19  CFR 

111.30(d).  These  Ucenses  were  issued  in 

the  Houston-Galveston  District.  The  list 

of  affected  brokers,  both  individual  and 

corporate,  is  as  follows: 

George  Anki,  Jr. — 05896 

Lester  M.  Barnes,  Jr. — 02448 

Dan  Beadle— 05532 

Ann  M.  Beardsley— 07523 

Jane  Bentley  Bowers— 05859 

Sandra  L  Browm — 09523 

Ernest  M.  Bruni— 07706 

NatalieL.  Byrd- 11151 

John  Howard  Callaway— 07262 

Rodger  A.  Chilton— 07197 

James  Costello— 06974 

David  L.  Elmers— 07263 

Arthur  Oran  Evans,  III — 05069 


Margaret  L  Graeff— 05480 
David  W.  Gray— 05971 
Arnold  Gene  Greathouse — 05230 
James  A.  Green,  Jr.^<)3928 
Fred  M.  Hall— 05393 
Joseph  M.  Hankins — 07648 
Gulshan  Kala— 10188 
John  William  Kenehan — 05585 
Salvatore  Lobello— 07784 
Jose  R.  Lopez — 06998 
Alger  L.  McDonald— 07829 
David  R.  Mclntyre— 04747 
Adolph  Kennon  Meadows — 04109 
Jack  B.  Morgan— 04761 
William  Gary  Okerlund— 08042 
Barbara  A.  Painter — 06507 
Joseph  B.  Peloso — 07882 
Gregory  L.  Perun — 06119 
J.G.  Philen,  Jr.— 07082 
J.J.  Portier— 07280 
Rita  R  Powell— 05758 
Jerry  E.  Rojas — 05129 
Abelardo  A.  Salinas— 07901 
Charles  H.  Simpson — 05276 
Robert  Wilbur  Smith,  Jr.— 03944 
Jose  A.  Soto,  Jr.— 07965 
Beimy  Roy  Sprayberry — 05146 
Scott  Taylor— 07395 
Robert  J.  Villiard— 06666 
Phillip  Andrew  Walsh— 06126 
James  A.  Webster— 05525 
Thomas  A.  Weiderhold— 06027 
Rebecca  O.  Young — 09577 
Joe  Zaragoza,  Jr.— 05738 

Corporate 

Accelerated  Customs  Brokers — 07504 
Alan  Customs  Service,  Inc. — 08048 
All-Phase  Freight,  Inc.— 07448 
Cargo  Express,  Inc. — 11740 
Darrell  J.  Sekin  Co.,  Inc.— 05249 
Davis  Impxjrt  Consultants — 06704 
Green,  James  A.,  jr.  &  Co.— 04108 
HLZ  ImfKjrt  Service,  Inc.— 09765 
Jetero  Int'l  Services,  Inc. — 07908 
L  Braverman  &  Company — 04365 
Livingston  International  Inc. — 04725 
McLean  Cargo  S{>eciali8t,  Inc.^05977 
Panalpina  Airfreight,  Inc. — 04616 
Salinas  Fwwarding  Co.,  Inc. — 07068 
Sauter  Corporation — 09632 
Shipco,  Inc. — 04861 

Dated:  June  14, 1995. 
Philip  Metzger. 

Director,  Trade  Compliance. 

IFR  Doc.  95-14960  Filed  6-19-95;  8:45  am] 

BILLING  CODE  482fr-02-P 


UNITED  STATES  INFORMA'nON 
AGENCY 

Reporting  and  Information  CoUsctlon 
Requirements  Under  0MB  Reviaw 

agency:  United  States  Infonnatioa 
Agency. 

ACTION:  Notice  of  reporting  reqtiirements 
submitted  for  OMB  review. 

summary:  Under  the  provisions  of  the 
Paperwork  Reduction  act  (44  U.S.C. 
Chapter  35),  agencies  are  required  to 
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submit  proposed  or  established 
reporting  and  recordkeeping 
requirements  to  OMB  for  review  and 
approval,  and  to  publish  a  notice  in  the 
Federal  Register  notifying  the  public 
that  the  Agency  has  made  such  a 
submission.  The  information  collection 
activity  involved  with  this  program  is 
conducted  pursuant  to  the  mandate 
given  to  the  United  States  Information 
Agency  under  the  terms  and  conditions 
of  the  Mutual  Educational  and  Cultural 
Exchange  Act  of  1961.  Public  Law  87- 
256.  USIA  is  requesting  approval  for  a 
three-year  extension  as  well  as  approval 
for  revisions  made  to  the  Office  of  Arts 
America,  Performing  Arts  Division, 
United  States  Information  Agency, 
Application  for  Panel  Rating  under 
OMB  control  number  3116-0165  which 
expires  August  31. 1995.  The  proposed 
revisions  are  suggested  to  enhance 
clarity  of  required  information. 
Estimated  burden  hours  per  response  is 
one  (1)  hour.  Respondents  will  be 
required  to  respond  only  one  time. 
DATES:  Comments  are  due  on  or  before 
July  20.  1995. 

COPIES:  Copies  of  the  Request  for 
Clearance  (OMB  83-1).  supporting 
statement,  transmittal  letter  and  other 
documents  submitted  to  OMB  for 
approval  may  be  obtained  from  the 
USIA  Clearance  Officer.  Comments  on 
the  items  listed  should  be  submitted  to 
the  Office  of  Information  and  Regulatory 
Affairs  of  OMB.  Attention:  Desk  Officer 
for  USIA,  and  also  to  the  USIA 
Clearance  Officer. 
FOR  FURTHER  INFORMATION  CONTACT: 
Agency  Clearance  Officer.  Ms.  Jeannette 
Giovetti,  United  States  Information 
Agency,  M/ADD,  301  Fourth  Street, 
SW.,  Washington,  DC  20547,  telephone 
(202)  619-4408;  and  OMB  review:  Mr. 
Jefferson  Hill,  Office  of  Information  And 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Docket 
Library,  Room  1002,  NEOB, 
Washington,  DC  20503,  telephone  (202) 
395-3176. 

SUPPLEMENTARY  INFORMATION:  Public 
reporting  burden  for  this  collection  of 
information  (Paper  Work  Reduction 
Project:  OMB  No.  3116-0165)  is 
estimated  to  average  one  (1)  hour  per 
response,  including  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Send  comments 
regarding  this  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  this  burden  to  the  United 
States  Information  Agency.  M/ADD.  301 


Fourth  Street,  SW..  Washington.  DC 
20547;  and  to  the  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget.  New 
Executive  Office  Building.  Docket 
Library.  Room  10202.  NEOB. 
Washington,  DC  20503. 

Title:  Office  of  Arts  America 
Performing  Arts  Division  United  States 
Information  Agency  Application  for 
Panel  Rating. 

Fonn  Number:  IAP-90. 

Abstract:  The  USIA  form  IAP-90 
facilitates  submission  of  tapes  and 
supporting  materials  to  the  U.S. 
Information  Agency  for  artistic  panel 
evaluation  of  artists  being  considered 
for  use  financial  support  as  a  cuhural 
presentation,  and/or  inclusion  in  USIA's 
quarterly  listing  of  performers  touring 
privately,  sent  to  all  American 
Embassies  for  possible  facilitation 
assistance. 

Proposed  Frequency  of  Responses: 
No.  of  Respondents— 500,  Total  Annual 
Burden— 500. 

Dated:  June  14,  1995. 
Rose  Royal. 

Federal  Register  Liaison. 

|FR  Doc.  95-14952  Filed  6-19-95;  8:45  am] 

BILLINQ  CODE  B23O-01-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Privacy  Act  of  1974,  New  Routine  Use 
Statements  Amendment  of  System; 
Notice 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Notice;  New  routine  use 
statements. 

SUMMARY:  As  required  by  the  Privacy 
Act  of  1974.  5  U.S.C.  552a(e).  notice  is 
hereby  given  that  the  Department  of 
Veterans  Affairs  (VA)  is  adding  two  new 
routine  uses  to.  and  is  amending  other 
parts  of,  a  system  of  records. 
DATES:  Interested  persons  are  invited  to 
submit  written  comments,  suggestions, 
or  objections  regarding  the  new  routine 
uses.  All  relevant  material  received 
before  July  20. 1995.  will  be  considered. 
All  written  comments  received  will  be 
available  for  public  inspection  in  room 
315,  Information  Management  Service, 
801  I  St.,  NW,  Washington,  DC,  20001 
between  the  hours  of  8  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
holidays  until  July  31,  1995.  If  no  public 
comment  is  received  during  the  30  day 
review  period  allowed  for  public 
comment,  or  unless  otherwise  published 
in  the  Federal  Register  by  VA,  the 
routine  uses  included  herein  are 
effective  July  20, 1995.  Other  changes  to 


the  system  of  records  notice  contained 
herein  are  effective  upon  publication 
(June  20,  1995). 
ADDRESSES:  Written  comments 
concerning  the  new  routine  uses  may  be 
mailed  to  the  Secretary  of  Veterans 
Affairs  (045A4),  810  Vermont  Avenue, 
NW.,  Washington,  DC  20420. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  Muenzen,  Information  Resources 
Management  Coordination  and  Field 
Support  Division,  Chief,  Office  of 
Information  Technology  (20M52), 
Veterans  Benefits  Administration,  NW., 
Washington,  DC  20420  (202)  273-6947. 
SUPPt.EMENTARY  INFORMATION:  VA  has 
published  final  rules  (59  FR  47082  (9- 
19-94))  amending  its  regulations  to  add 
sections  38  CFR  14.640  through  14.643 
to  provide  for  expanded  remote  access 
to  computerized  claims  records  by 
individuals  approved  by  the  Department 
to  represent  claimants  before  VA  in  the 
preparation,  presentation,  and 
prosecution  of  claims  for  veterans' 
benefits. 

Those  regulations  provide  that  VA 
will  disclose  information  concerning 
how  these  representatives  use  their 
access  privileges  in  two  circumstances 
for  which  routine  uses  do  not  currently 
exist.  First,  if  VA  is  considering  whether 
to  revoke  the  individual  representative's 
access  privileges  generally,  VA  will 
notify  the  representative's  employer. 
Second,  if  the  representative  is  licensed 
by  a  governmental  entity,  such  as  a  state 
bar  association,  VA  will  report  the 
conduct  of  the  representative  to  that 
entity  after  revocation  of  access 
privileges  if  VA  concludes  that  the 
conduct  which  was  the  basis  for 
revocation  of  access  privileges  merits 
reporting. 

Consequently,  VA  is  adding  the 
following  two  new  routine  uses  as  part 
of  the  implementation  of  the  remote 
access  regulations. 

First,  if  VA  is  considering  whether  to 
deny  or  suspend  or  revoke  an 
individual's  access  privileges  generally, 
VA  may  then  notify  the  representative's 
employer  or  any  recognized  service 
organization  with  which  such  a 
representative  is  affiliated.  Second,  if 
the  representative  is  licensed  by  a 
governmental  entity,  such  as  a  state  bar 
association,  VA  will  report  the  conduct 
of  the  representative  to  that  entity  after 
revocation  of  access  privileges  if  VA 
concludes  that  the  conduct  which  was 
the  basis  for  revocation  of  access 
privileges  merits  reporting. 

Both  routine  sues  satisfy  the 
compatibility  requirement  of  subsection 
(a)(7)  of  the  Privacy  Act.  VA  will  gather 
this  information  for  the  purposes  of 
determining  whether  it  should  grant. 


deny,  suspend  or  revoke  an  individual's 
remote  access  privileges  to  claimants' 
automated  claim  records  generally,  as 
well  as  ensuring  the  individual's 
continued  compliance  with  the  agency's 
requirements  for  exercise  of  the  remote 
access  privileges.  This  information 
concerns  the  qualifications  and  conduct 
of  the  individual,  that  is,  the 
appropriateness  of  the  individual  to 
have  remote  access  privileges  to 
represent  beneficiaries  and  claimants. 

State  licensing  entities,  such  as  bar 
associations,  routinely  monitor  and 
enforce  the  individual  member's 
compliance  with  the  rules  of  conduct 
which  are  intended,  at  least  in  part,  to 
protect  the  public.  Additionally,  under 
the  rules  of  these  organizations,  these 
persons  normally  have  a  responsibility 
to  protect  and  preserve  the 
confidentiality  of  information 
concerning  their  clients. 

VA's  proposed  routine  use 
authorizing  disclosures  to  state 
licensing  entities  would  allow  VA  to 
provide  those  state  licensing  entities 
with  information  which  is  relevant  to 
their  enforcement  activities  concerning 
compliance  with  those  rules.  VA 
gathered  the  information,  at  least  in 
part,  to  help  ensure  the  confidentiality 
of  the  VA's  information  on  people  who 
are,  in  essence,  the  clients  of  the 
individuals  who  are  licensed  by  the 
state  governmental  entities.  The 
purposes  are  sufficiently  similar  that  the 
disclosure  satisfies  the  compatibility 
requirement  of  subsection  (a)(7)  of  the 
Privacy  Act. 

Veterans  service  organizations  and 
other  entities  represent  veterans  on 
claims  matters.  To  do  so  effectively, 
they  must  have  access  to  the 
confidential  claims  records  of  those 
veterans.  Part  of  their  acceptance  within 
the  community  they  serve  is  a 
confidence  on  the  public's  part  that  they 
and  their  accredited  representatives  and 
employees  will  zealously  protect  the 
privacy  of  their  clients.  If  veterans 
perceive  that  the  confidentiality  of  their 
records  will  not  be  honored,  it  will  limit 
the  effectiveness  of  these  organizations 
in  representing  their  clients.  Thus,  in 
order  to  effectively  represent  veterans, 
they  are  concerned  about  ensuring  that 
individuals  whom  they  use  to  conduct 
their  representational  activities  act  in  a 
manner  consistent  with  the 
organization's  goal  of  preserving  the 
confidentiality  of  their  clients'  claim 
records. 

As  we  stated  in  regard  to  the  routine 
use  authorizing  disclosure  of  records  to 
state  licensing  entities,  VA  gathered  the 
information  about  remote  access  users, 
at  least  in  part,  to  help  ensure  the 
confidentiality  of  the  VA's  information 


on  it  claimants  who  are,  in  essence,  the 
clients  of  the  organization  which  uses 
the  individual  representatives  and 
claims  agents  to  prosecute  the  veterans 
claims.  The  purposes  are  sufficiently 
similar  that  the  disclosure  satisfies  die 
compatibility  requirement  of  subsection 
(a)(7)  of  the  Privacy  Act. 

VA  has  determined  that  release  of 
information  under  the  circumstances 
described  above  is  a  necessary  and 
proper  use  of  information  in  this  system 
of  records  and  that  the  specific  routine 
uses  proposed  for  the  transfer  of  this 
information  is  appropriate. 

VA  is  also  amending  the  storage 
policies  and  practices  for  the  records  in 
this  system  of  records  to  reflect  the 
policies  and  practices  applicable  to 
claimants'  representatives  and  attorneys 
who  are  granted  access  to  automated 
claimants'  records. 

An  altered  system  of  records  report 
and  a  copy  of  the  revised  system  notice 
have  been  sent  to  the  House  of 
Representatives  Committee  on 
Government  Reform  and  Oversight,  the 
Senate  Committee  on  Governmental 
Affairs,  and  the  Office  of  Management 
and  Budget  (OMB)  as  required  by  5 
U.S.C.  552a(r)  and  guidelines  issued  by 
OMB  (59  FR  37906,  3791 C-18  (7-25- 
94)). 

The  proposed  routine  uses  will  be 
added  to  the  system  of  records  entitled 
"Veterans  and  Beneficiaries 
Identification  and  Records  Location 
Subsystem— VA"  38VA23)  published  at 

49  FR  38095,  August  26, 1975,  and 
amended  at  41  FR  11631,  March  19, 
1976.  43  FR  23798.  June  1,  1978,  45  FR 
77220.  November  21. 1980,  47  FR  367, 
January  5.  1982,  48  FR  45491,  October 
5, 1983,  50  FR  13448.  April  4,  1985. 

Approved:  June  5, 1995. 
Jesse  Brown, 

Secretary  of  Veterans  Affairs. 

Notice  of  Amendment  to  System  of 
Record 

In  the  system  of  records  identified  as 
38VA23,  "Veterans  and  Beneficiaries 
Identification  and  Records  Location 
Subsystem — VA,"  published  at  40  FR 
38095,  August  26. 1975,  and  amended  at 
41  FR  11631,  March  19, 1976,  43  FR 
23798,  June  1,  1978,  45  FR  77220, 
November  21,  1980,  47  FR  367,  January 
5, 1982,  48  FR  45491,  October  5,  1983. 

50  FR  13448.  April  4, 1985.  is  amended 
by  adding  the  information  and  revising 
the  entries  as  shown  below: 

38VA23 
SYSTEM  NAME: 

Veterans  and  Beneficiaries 
Identification  and  Records  Location 
Subsystems — VA 


SYSTEM  LOCATION: 

Records  are  maintained  at  the  VA 
Data  Processing  Center.  1615  East 
Woodward  Street.  Austin.  TX.  78722; 
VA  Central  Office,  810  Vermont 
Avenue,  NW,  Washington,  DC  20420; 
VA  Records  Processing  Center,  PO  Box 
5020,  St.  Louis.  MO  63115  and  at 
Neosho.  MO. 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

***** 

18.  The  name  and  address  of  a 
prospective,  present,  or  former 
accredited  representative,  claims  agent 
or  attorney  and  any  information 
concerning  such  individual  relating  to  a 
suspension,  revocation,  or  potential 
suspension  or  revocation  of  that 
individual's  privilege  of  remote  access 
to  Veterans  Benefits  Administration 
automated  claim  records,  may  be 
disclosed  to  any  recognized  service 
organization  with  which  the  accredited 
representative  is  affiliated,  and  to  any 
entity  employing  the  individual  to 
represent  veterans  on  claims  for 
veterans  benefits. 

19.  The  name  and  address  of  a  former 
accredited  representative,  claim  agent  or 
attorney,  and  any  information 
concerning  such  individual,  except  a 
veterans'  name  and  home  address, 
which  is  relevant  to  a  revocation  of 
remote  access  privileges  to  Veterans 
Benefits  Administration  automated 
claim  records  may  be  disclosed  to  an 
appropriate  governmental  licensing 
organization  where  VA  determines  that 
the  individual's  conduct  which  resulted 
in  revocation  merits  reporting. 


POLiaES  AND  PRACTICES  FOR  STRONG, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

The  basic  file  is  on  automated  storage 
media  (e.g.,  magnetic  tapes  and  disks), 
with  backup  copies  of  the  information 
on  magnetic  tape.  Such  information  may 
be  accessed  through  a  data 
telecommunication  terminal  system 
designated  the  Benefits  Delivery 
Network  (BDN).  BDN  terminal  locations 
include  VA  Central  Office,  regional 
offices,  VBA  Debt  Management  Center, 
some  VA  health  care  facilities. 
Department  of  Defense  Finance  and 
Accounting  Service  Centers  and  the  U.S. 
Coast  Guard  Pay  and  Personnel  Center. 
An  adjunct  file  (at  the  Records 
Processing  Center  in  St.  Louis,  MO) 
contains  microfilm  and  paper 
documents  of  former  manual  Central 
Index  claims  numbers  registers,  partial 
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files  of  pensioners  with  service  prior  to 
1930,  personnel  with -service  between 
1940  and  1948  with  VA  insurance,  and 
partial  lists  of  other  Armed  Forces 
personnel  indexed  by  service  number.  A 
duplicate  of  the  microfilm  is  also 
located  at  VA  Central  Office. 

Remote  on-line  access  is  also  made 
available  to  authorize  representatives  of 
claimants  and  to  attorneys  of  record  for 
claimants.  A  VA  claimant  must  execute 
a  prior  written  consent  or  a  power  of 
attorney  authorizing  access  to  his  or  her 
claims  records  before  VA  will  allow  the 
representative  or  attorney  to  have  access 
to  the  claimant's  automated  claims 
records.  Access  by  representatives  and 
attorneys  of  record  is  to  be  used  solely 
for  the  purpose  of  assisting  an 
individual  claimant  whose  records  are 
accessed  in  a  claim  for  benefits 
administered  by  VA. 

RETWEVABiurr: 

Information  is  retrievable  by  the  use 
of  name  only,  name  and  one  or  more 
numbers  (service,  social  security,  VA 
claims  file  and  VA  insurance  file),  name 
and  one  or  more  criteria  (e.g.,  dates  of 
birth,  death  and  service),  number  only, 
or  initials  or  first  five  letters  of  the  last 
name  with  incorrect  file  number. 

SAFEGUARDS: 

Access  to  the  basic  file  in  thd  Austin 
DFC  (Data  Processing  Center)  is 
restricted  to  authorized  VA  employees 


and  vendors.  Accredited  service 
organization  representatives,  VA- 
approved  claims  agents  and  attorneys 
acting  under  a  declaration  of 
representation  so  that  these  individuals 
can  aid  veterans  in  the  preparation, 
presentation,  and  prosecution  of  claims 
under  the  laws  administered  by  VA  are 
provided  read-only  access. 

Access  to  BDN  data 
telecommunications  network  is  by 
authorization  controlled  by  the  site 
security  officer  who  is  responsible  for 
authorizing  access  to  the  BDN  by  a 
claimant's  representative  or  attorney 
approved  for  access  in  accordance  with 
VA  regulations.  The  site  security  officer 
is  responsible  for  ensuring  that  the 
hardware,  software  and  security 
practices  of  a  representative  or  attorney 
satisfy  VA  security  requirements  before 
granting  access.  The  security 
requirements  applicable  to  access  to 
automated  claims  files  by  VA  employees 
also  apply  to  access  to  automated  claims 
files  by  claimants'  representatives  or 
attorneys.  The  security  officer  is 
assigned  responsibility  for  privacy- 
security  measures,  especially  for  review 
of  violation  logs,  information  logs  and 
control  of  password  distribution, 
including  password  distribution  for 
claimants'  representatives. 

Access  to  the  computer  room  where 
the  basic  file  is  maintained  within  the 
DPC  is  further  restricted  to  authorized 


VA  employees  and  vendor  personnel  on 
a  "need  to  know"  basis  and  is  protected 
from  unauthorized  access  by  an  alarm 
system,  the  Federal  Protective  Service, 
and  VA  security  personnel.  As  to  access 
to  Target  terminals,  see  Safeguards, 
Compensation,  Pension,  Education,  and 
Rehabilitation  Records— 58VA21/22. 
Authorized  terminals  with  access  to  the 
VBA  Benefits  Delivery  Network  are 
located  only  at  VA  regional  officers,  VA 
medical  facilities,  VA  Central  Office, 
VBA  Debt  Management  Center,  National 
Cemetery- System  facilities.  Railroad 
Retirement  Board  through  the  Chicago 
Regional  Office,  the  National  Personnel 
Records  Center,  the  U.S.  Army  Reserve 
Components  Personnel  and 
Administration  Center  at  St.  Louis,  MO, 
and  at  remote  sites  nationwide.  The 
adjunct  file  is  accessible  for  official  use 
only  by  personnel  assigned  to  Systems 
Development  Service  (20M4),  VA 
Central  Office,  Washington,  DC,  and  the 
Administrative  Division  at  VA  Records 
Processing  Center,  St.  Louis,  MO. 


SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  VBA  Systems  Development 
Service  (20M4),  VA  Central  Office,  810 
Vermont  Ave.,  NW.,  Washington,  DC 
20420. 

***** 

|FR  Doc.  95-14982  Filed  6-16-95;  8:45  am) 
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This  section  of  ttie  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  "Government  in  the  Sunshine  Act"  (Pub. 
L.  94-409)  5  U.S.C.  552b(e)(3). 


COMMODITY  FUTURES  TRADING  COMMISSION 

TIME  AND  DATE:  11:00  a.m.,  Friday.  July 

7,  1995. 

PLACE:  2033  K  St.  N.W..  Washington,  DC 

8th  Floor  Hearing  Room 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 

Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb,  202-254-6314. 

lean  A.  Webb, 

Secretary  of  the  Commission. 

|FR  Doc.  95-15161  Filed  6-16-95;  8:45  ami 

BILLING  CODE  63S1-01-M 

COMMODITY  FUTURES  TRADING  COMMISSION 

TIME  AND  DATE:  11:00  a.m.,  Friday,  July 

14, 1995. 

PLACE:  2033  K  Street  NW.,  Washington, 

DC,  8th  Floor  Hearing  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 

matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb,  202-254-6314. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

IFR  Doc.  95-15162  Filed  6-16-95;  11:37  amj 

BILUNG  CODE  ttSSI-OI-M 

COMMODITY  FUTURES  TRADING  COMMISSION 

TIME  AND  DATE:  11:00  a.m.,  Friday,  July 

21,1995. 

PLACE:  2033  K  St.  NW.,  Washington, 

DC.,  8th  Floor  Hearing  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 

Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb,  202-254-6314. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

[FR  Doc.  95-15163  Filed  6-16-95;  11:37  amj 

BILLING  CODE  e351-01-M 

COMMODITY  FUTURES  TRADING  COMMISSION 

TIME  AND  DATE:  11:00  a.m.,  Friday.  July 
28,  1995. 

PLACE:  2033  K  St.  N.W.,  Washington, 
D.C.  8th  Floor  Hearing  Room. 


STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 

Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb,  202-254-6314. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

[FR  Doc.  95-15164  Filed  6-16-95;  11:37  am) 

BILUNG  CODE  63S1-01-M 

U.S.  CONSUMER  PRODUCT  SAFETY 
COMMISSION 

TIME  AND  DATE:  10:00  a.m.,  Friday.  June 

23,  1995. 

LOCATION:  Room  420,  East  West  Towers, 

4330  East  West  Highway,  Bethesda, 

Maryland. 

STATUS:  Open  to  the  Public. 

MATTER  TO  BE  CONSIDERED: 

Multiple  Tube  Mine  and  Shell  Fireworks 

The  Commission  will  consider  whether  to 
issue  a  Notice  of  Proposed  Rulemaking  (NPR) 
for  multiple  tube  mine  and  shell  fireworks. 

For  a  recorded  message  containing  the 
latest  agenda  information,  call  (301) 
504-0709. 

CONTACT  PERSON  FOR  ADDITIONAL 
INFORMATION:  Sadye  E.  Dunn,  Office  of 
the  Secretary,  4330,  East  West  Highway, 
Bethesda,  MD  20207  (301)  504-0800. 

Dated:  June  15, 1995. 
Sadye  E.  Dunn, 
Secretary. 
IFR  Doc.  95-15176  Filed  6-16-95;  1:00  pmj 

BILLING  CODE  ft3S&-01-M 

U.S.  CONSUMER  PRODUCT  SAFETY 
COMMISSION 

TIME  AND  DATE:  10:00  a.m.,  Thursday, 

June  22,  1995. 

LOCATION:  Room  420,  East  West-Towers, 

4330  East-West  Highway,  Bethesda, 

Maryland. 

STATUS:  Open  to  the  public. 

MATTER  TO  BE  CONSIDERED: 

Toy  Labeling/Reporting  Requirements 

The  staff  will  brief  the  Commission  and  the 
Commission  will  consider  three  remaining 
issues  from  the  toy  labeling  and  reporting 
rules  under  the  Child  Safety  Protection  Act. 

For  a  recorded  message  containing  the 
latest  agenda  information,  call  (301) 
504-0709. 

CONTACT  PERSON  FOR  ADDITIONAL 
INFORMATION:  Sadye  E.  Dunn,  Office  of 


the  Secretary,  4330  East-West  Highway, 
Bethesda,  MD  20207,  (301)  504-0800. 

Dated:  June  15, 1995. 
Sadye  E.  Dunn, 
Secretary. 
IFR  Doc.  95-15175  Filed  6-16-95;  1:00  pm) 

BILUNG  CODE  C3SS-01-M 

BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  DATE:  11:00  a.m.,  Monday.  June 

26,  1995. 

PLACE:  WiUiam  McChesney  Martin,  Jr. 

Federal  Reserve  Board  Building.  C 

Street  entrance  between  20th  and  21st 

Streets.  N.W.,  Washington.  D.C.  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne.  Assistant  to  the 
Board;  (202)  452-3204.  You  may  call 
(202)  452-3207,  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  June  16,  1995. 
Jennifer  J.  Johnson, 

Depu  ty  Secretary  of  the  Board. 

[FR  Doc.  95-15233  Filed  6-16-95;  2:56  pmj 

BILUNG  CODE  C210-01-P 


INTERSTATE  COMMERCE  COMMISSION 
Commission  Voting  Conference 

TIME  AND  DATE:  10:00  a.m.,  Tuesday, 

June  27,  1995. 

PLACE:  Hearing  Room  A,  Interstate 

Commerce  Commission,  12th  & 

Constitution  Avenue,  NW.,  Washington, 

DC  20423. 

STATUS:  The  Commission  will  meet  to 

discuss  among  themselves  the  following 

agenda  items.  Although  the  conference 

is  open  for  the  public  observation,  no 

public  participation  is  permitted. 

MATTERS  TO  BE  DISCUSSED: 

Finance  Docket  No.  32467,  National 
Railroad  Passenger  Corporation  And 
Consolidated  Rail  Corporation— Application 
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Under  Section  402(a)  of  The  Rail  Passenger 
Service  Act  For  An  Order  Fixing  Just 
Compensation. 

Docket  No.  AB-362  (Sub-No.  2X).  Texas 
And  Oklahoma  R.R.  Company- 
Abandonment — Between  The  Oklahoma- 
Texas  State  Line  And  Orient  function 
(Sweetwater).  Texas.^ 

Finance  Docket  No.  32607.  WFEC  Railroad 
Company — Construction  And  Operation 
Exemption — Choctaw  And  McCurtain 
Counties,  OK. 

Finance  Docket  No.  32433,  Chicago  And 
North  Western  Transportation  Company — 
Construction  And  Operation  Exemption — 
City  Of  Superior.  Douglas  County.  WI. 

CONTACT  PERSONS  FOR  MORE 
information:  Alvin  H.  Brown  or  A. 
Dennis  Watson,  Office  of  Congressional 
and  Press  Services.  Telephone:  (202) 
927-5350.  TDD:  (202)  927-5721. 
Vernon  A.  Williams, 
Secretary. 

|FR  Doc.  95-15075  Filed  6-15-95;  2:30  pm) 
BtLUNO  COOE  7O3S-01-P 


MARINE  MAMMAL  COMMISSION 

TIME  AND  DATE:  The  Marine  Mammal 
Commission  and  its  Committee  of 
Scientific  Advisors  on  Marine  Mammals 
will  meet  in  executive  session  on 
Tuesday.  November  14.  1995  from  9:00 
a.m.  to  9:45  a.m.  The  public  sessions  of 
the  Commission  and  the  Committee 
meeting  will  be  held  on  Tuesday, 
November  14,  from  10:00  a.m.  to  6:00 
p.m.,  on  Wednesday,  November  15, 
from  9:00  a.m.  to  6:00  p.m.,  and  on 
Thursday,  November  16,  from  9:00  a.m. 
to  1:00  p.m. 

PLACE:  The  Fairbanks  Princess  Hotel, 
4477  Pikes  Landing  Road,  Fairbanks, 
Alaska,  99709. 

STATUS:  The  executive  session  will  be 
closed  to  the  public.  At  it,  matters 
relating  to  personnel,  the  internal 
practices  of  the  Commission,  and 
international  negotiations  in  process 
will  be  discussed.  All  other  portions  of 
the  meeting  will  be  open  to  public 
observation.  Public  participation  will  be 
allowed  as  time  permits  and  it  is 
determined  to  be  desirable  by  the 
Chairman. 

MATTERS  TO  BE  CONSIDERED:  The 
Commission  and  Committee  will  meet 
in  public  session  to  discuss  a  broad 
range  of  marine  mammal  matters.  While 
subject  to  change,  among  the  issues  that 
the  Commission  plans  to  consider  are: 
implementation  of  the  1994 
amendments  to  the  Marine  Mammal 
Protection  Act;  the  health  and  stability 
of  the  Bering  Sea  ecosystem;  domestic 


'  This  options  paper  also  embraces  Texas  and 
Oklahoma  R.R.  Co. — Abandonment  Exemption — In 
Foard  and  Wilbarger  Counties.  TX.  Docket  No.  AB- 
362  (Sub-No.  3X). 


and  international  polar  bear  programs; 
Glacier  Bay  National  Park  vessel  entry 
regulations;  bowhead  whale  research 
and  management  issues;  the  Arctic 
Envirorunental  Protection  Strategy;  the 
Russian  Marine  Mammal  Council; 
Steller  sea  lions;  harbor  seals;  North 
Pacific  fur  seals;  sea  otters;  and 
standards  and  guidelines  for  the  care 
and  maintenance  of  captive  marine 
mammals. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
John  R.  Twiss,  Jr.,  Executive  Director, 
Marine  Mammal  Commission,  1825 
Connecticut  Avenue,  NW.,  Room  512, 
Washington,  DC  20009,  202/606-5504. 

Dated:  June  16, 1995. 
John  R.  Twiss,  Jr. 
Executive  Director. 
IFR  Doc.  95-15148  Filed  6-16-95;  10:52  am] 

BILUNG  COOE  6820-31-M 

NUCLEAR  REGULATORY  COMMISSION 

DATE:  Weeks  of  June  19,  26,  July  3,  and 
10.  1995. 

PLACE:  Commissioners'  Conference 

Room.  11555  Rockville  Pike,  Rockville, 

Maryland. 

STATUS:  Public  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 
WeekofIunel9 

Wednesday,  June  21 

9:00  a.m. 
Discussion  of  Management  Issues 
(Closed— Ex.  2  and  6) 
10:30  a.m. 
Briefing  on  Use  of  Expert  Elicitation  in 
HLW  Performance  Assessments  (Public 
Meeting) 
(Contact:  Janet  Kotra,  301-415-6674) 

Thursday,  June  22 

9:00  a.m. 
Briefing  on  Results  of  Senior  Management 

Review  of  Operating  Reactors,  Fuel 

Facilities,  and  Related  Activities  (Public 

Meeting) 
(Contact:  Victor  McCree.  301-415-1711) 
10:30  a.m. 
Affirmation/Discussion  and  Vote  (Public 

Meeting) 
(Please  Note:  These  items  will  be  afiimied 

immediately  following  the  conclusion  of 

the  preceding  meeting.) 

a.  Final  Rule  on  "Clarification  of 
Decommissioning  Funding  Assurance 
Requirements"  (Tentative) 

b.  Final  Rule  Revising  10  CFR  part  110, 
Import  and  Export  of  Radioactive  Waste 
(Tentative) 

c.  Georgia  Power  Company's  Motion  for 
Order  Preserving  the  Licensing  Board's 
Jurisdiction  (Docket  Nos.  50-^24-OLA- 
3,  50-425-OLA-3)  (Tentative) 

d.  Final  Rulemaking  Package  for  10  CFR 
50.36,  "Technical  Specifications" 
(Tentative) 


(Contact:  Andrew  Bates.  301-415-1963) 
Week  of  June  26— Tentative 
Thursday,  June  29 

3:30  p.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

Week  of  July  3— Tentative 

There  are  no  meetings  scheduled  for  the 
Week  of  July  3. 

Week  of  July  10— Tentative 

Wednesday,  July  12 

10:00  a.m. 

Briefing  on  Status  of  Watts  Bar  and  Browns 
Ferry  3  (Public  Meeting) 

Contact:  Fred  Hebdon,  301-415-1485) 

Notes:  Beginning  July  2.  1995,  the 
Commission  will  be  operating  under  a 
delegation  of  authority  to  Chairman  Jackson, 
t)ecause  with  three  vacancies,  it  will  be 
temporarily  without  a  quorum.  As  a  legal 
matter,  therefore,  the  Sunshine  Act  does  not 
apply,  but  in  the  interests  of  openness  and 
public  accountability,  the  Commission  will 
continue  to  conduct  business  as  though  the 
Sunshine  Act  were  fully  applicable. 

Affirmation  sessions  are  initially 
scheduled  and  announced  to  the  public  on  a 
time-reserved  basis.  Supplementary  notice  is 
provided  in  accordance  with  the  Sunshine 
Act  as  sf>ecific  times  are  identified  and  added 
to  the  meeting  agenda.  If  there  is  no  specific 
subject  listed  for  affirmation,  this  means  that 
no  item  has  as  yet  been  identified  as 
requiring  any  Commission  vote  on  this  date. 

The  schedule  for  commission 
meetings  is  subject  to  change  on  short 
notice.  To  verify  the  status  of  meetings 
call  (recording)  (301)  415-1292. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Bill  Hill,  (301)  415-1661. 

This  notice  is  distributed  by  mail  to 
several  hundred  subscribers;  if  you  no 
longer  wish  to  receive  it,  or  would  like 
to  be  added  to  it,  please  contact  the 
Office  of  the  Secretary.  Attn:  Operations 
Branch,  Washington,  D.C.  20555  (301- 
415-1963). 

In  addition,  distribution  of  this 
meeting  notice  over  the  internet  system 
is  available.  If  you  are  interested  in 
receiving  this  Commission  meeting 
schedule  electronically,  please  send  an 
electronic  message  to  alb@nrc.gov  or 
gkt@nrc.gov. 

Dated:  June  16. 1995. 
William  M.  Hill.  Jr. 
SECY  Tracking  Officer,  Office  of  the 
Secretary. 

[FR  Doc.  95-15218  Filed  6-16-95;  2:55  pm] 
BILUNG  CODE  7$90-01-M 

UNITED  STATES  ENRICHMENT  CORPORATION 

BOARD  OF  DIRECTORS 

TIME  AND  DATE:  10:00  a.m.,  Monday,  June 

19,  1995. 

PLACE:  USEC  Corporate  Headquarters, 

6903  Rockledge  Drive,  Bethesda, 

Maryland  20817. 


PLACE:  USEC  Corporate  Headquarters, 
6903  Rockledge  Drive,  Bethesda, 
Maryland  20817. 

STATUS:  The  meeting  will  be  closed  to 
the  public. 

MATTERS  TO  BE  CONSIDERED: 

•  Review  of  commercial  and  financial  issues 
of  the  Corporation 

•  Procedural  matters  * 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Barbara  Arnold,  301-564-3354. 

Dated:  June  15, 1995. 
William  H.  Timbers,  Jr., 

President  and  Chief  Executive  Officer. 

IFR  Doc.  95-15125  Filed  6-16-95;  9:12  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Parts  170  and  171 
RIN  3150-AF07 

Revision  of  Fee  Schedules;  100%  Fee 
Recovery,  FY  1995 

AGENCY:  Nuclear  Regulatory 

Commission. 

action:  Final  rule. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  is  amending  the 
licensing,  inspection,  and  annual  fees 
charged  to  its  applicants  and  licensees. 
The  amendments  are  necessary  to 
implement  the  Omnibus  Budget 
Reconciliation  Act  of  1990,  which 
mandates  that  the  NRC  recover 
approximately  100  percent  of  its  budget 
authority  in  Fiscal  Year  (FY)  1995  less 
amounts  appropriated  from  the  Nuclear 
Waste  Fund  (NWF).  The  amount  to  be 
recovered  for  FY  1995  is  approximately 
$503.6  million. 
EFFECTIVE  DATE:  July  20.  1995. 
ADDRESSES:  Copies  of  comments 
received  and  the  agency  workpapers 
that  support  these  final  changes  to  10 
CFR  Farts  170  and  171  may  be 
examined  at  the  NRC  Public  Document 
Room  at  2120  L  Street,  NW.  (Lower 
Level),  Washington,  DC  20555. 
FOR  FURTHER  INFORMATION  CONTACT:  C. 
James  HoUoway.  Jr.,  Office  of  the 
Controller,  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555, 
Telephone  301^15-6213. 
SUPP1.EMENTARY  INFORMATION: 

I.  Bacltground. 

II.  Responses  to  Comments. 

III.  Final  Action. 

IV.  Section-by-Section  Analysis. 

V.  Environmental  Impact:  Categorical 

Exclusion. 

VI.  Paperwork  Reduction  Act  Statement. 

VII.  Regulatory  Analysis. 

VIII.  Regulatory  Flexibility  Analysis. 

IX.  Backfit  Analysis. 

L  Background 

Public  Law  101-508,  the  Omnibus 
Budget  Reconciliation  Act  of  1990 
(OBRA-90).  enacted  November  5, 1990, 
requires  that  the  NRC  recover 
approximately  100  percent  of  its  budget 
authority,  less  the  amount  appropriated 
from  the  Department  of  Energy  (DOE) 
administered  NWF.  for  FYs  1991 
through  1995  by  assessing  fees.  OBRA- 
90  was  amended  in  1993  to  extend  the 
NRC's  100  percent  fee  recovery 
requirement  through  FY  1998. 

The  NRC  assesses  two  types  of  fees  to 
recover  its  budget  authority.  First, 
license  and  inspection  fees,  established 
in  10  CFR  part  170  under  the  authority 


of  the  Independent  Offices 
Appropriation  Act  (IQAA),  31  U.S.C. 
9701.  recover  the  NRC's  costs  of 
providing  individually  identifiable 
services  to  specific  applicants  and 
licensees.  Examples  of  the  services 
provided  by  the  NRC  for  which  these 
fees  are  assessed  are  the  review  of 
applications  for  the  issuance  of  new 
licenses  or  approvals,  and  amendments 
to  or  renewal  of  licenses  or  approvals. 
Second,  annual  fees,  established  in  10 
CFR  part  171  under  the  authority  of 
OBRA-90,  recover  generic  and  other 
regulatory  costs  not  recovered  through 
10  CFR  part  170  fees. 

On  March  20,  1995  (60  FR  14670),  the 
NRC  published  its  proposed  rule 
establishing  the  licensing,  inspection, 
and  annual  fees  necessary  for  the  NRC 
to  recover  approximately  100  percent  of 
its  budget  authority  for  FY  1995.  less  the 
appropriation  received  from  the  Nuclear 
Waste  Fund. 

Several  changes  were  proposed  by  the 
NRC  to  the  fees  to  be  assessed  for  FY 
1995.  These  changes  were  summarized 
in  the  proposed  rule  (60  FR  14671; 
March  20. 1995)  and  are  as  follows: 

1.  Change  the  method  for  allocating 
the  budgeted  costs  that  cause  fairness 
and  equity  concerns.  Approximately 
$56  million  would  be  allocated  to  all 
NRC  licensees  based  on  the  budgeted 
dollars  for  each  class  of  licensees. 

2.  Eliminate  the  materials  "fiat" 
inspection  fees  in  10  CFR  170.31  and 
include  the  insf)ection  costs  with  the 
annual  materials  fees  in  10  CFR 
171.16(d).  These  actions  would 
streamline  the  license  fee  process  and 
result  in  more  predictable  fees. 

3.  Change  the  methodology  for 
calculating  the  professional  hourly  rate 
to  better  align  the  budgeted  costs  with 
the  major  classes  of  licensees.  Two 
professional  staff-hour  rates  were 
proposed  instead  of  a  single  rate. 

4.  Change  the  methodology  for 
calculating  annual  fees  for  power 
reactors,  fuel  facilities,  and  uranium 
recovery  licensees  to  improve  the 
relationship  between  annual  fees  and 
the  cost  of  providing  regulatory  services 
to  the  classes  and  subclasses  of 
licensees,  and  to  improve  NRC 
efficiency. 

5.  Implement  the  newly  promulgated 
NRC  small  entity  size  standards  and 
establish  a  new  lower-tier  size  standard 
for  annual  fee  purposes. 

The  Commission  held  a  public 
meeting  on  March  15, 1995.  at  which 
the  NRC  staff  briefed  the  Commission 
on  the  proposed  changes  for  FY  1995.  A 
transcript  of  the  Commission  meeting  is 
available  and  has  been  placed  in  the 
Public  Document  Room. 


The  American  Mining  Congress  '  filed 
a  Petition  for  Rulemaking  which 
requested  among  other  things  that  (1) 
annual  fees  not  be  assessed  for  mills  in 
a  standby  status:  and  (2)  a  licensee 
review  board  to  oversee  NRC  fees  be 
established.  The  Commission  denied  the 
request  on  April  28.  1995  (60  FR  20918) 
noting  that  (1)  the  NRC  will  continue  its 
current  practice  of  providing  available 
backup  data  to  support  10  CFR  Part  170 
licensing  and  inspection  billings  upon 
request  by  the  applicant  or  licensee  and 
(2)  petitioner's  request  that  the 
Department  of  Energy  be  assessed  fees 
for  Uranium  Mill  Tailings  Radiation 
Control  Act  (UMTRCA)  actions  was 
implemented  in  the  final  fee  rule  for  FY 
1994. 

II.  Responses  to  Comments 

The  NRC  received  twenty-two 
comments  on  the  proposed  rule. 
Although  the  comment  period  ended  on 
April  19.  1995.  the  NRC  has  reviewed 
and  evaluated  all  comments  received, 
including  those  that  were  late. 

Many  of  the  comments  were  similar 
in  nature.  For  evaluation  purposes, 
these  comments  have  been  grouped,  as 
appropriate,  and  addressed  as  single 
issues  in  this  final  rule.  The  comments 
are  as  follows: 

A.  Comments  regarding  the  major 
changes  proposed  in  the  FY  1 995  fee 
rule. 

1.  Change  the  Method  for  Allocating 
Those  Budgeted  Costs  (About  $56 
Million)  That  Cause  Fairness  and  Equity 
Concerns 

Comment.  The  commenters  agreed 
that  the  proposed  method  for  allocating 
approximately  $56  million  in  budgeted 
costs  for  NRC  activities  which  are  not 
directly  related  to  the  cost  of  regulating 
licensees  represented  a  more  equitable 
method  for  distributing  the  costs.  Many 
commenters  indicated  that,  pending 
legislative  relief  by  Congress  to  remedy 
this  inequitable  situation,  they 
supported  the  proposal  to  treat  these 
costs  similar  to  overhead  and  distribute 
these  costs  based  on  the  percentage  of 
the  budget  directly  attributable  to  a  class 
of  licensees.  However,  the  commenters 
also  believed  that  these  costs  should  not 
be  paid  by  any  licensee  and 
recommended  that  the  NRC  should 
continue  to  urge  Congress  to  modify 
OBRA-90  to  remove  these  costs  from 
the  fee  base.  For  example,  one 
commenter  stated  that  the  proposed 
89%  allocation  of  these  costs  to  power 
reactors  resuhs  in  a  charge  of  $511,000 


'  The  American  Mining  Congress  merged  with  the 
National  Coal  Association  on  February  13,  1995. 
and  is  now  the  National  Mining  Association. 
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per  operating  power  reactor.  The 
commenter  argued  that  "power  reactor 
licensees  should  not  have  to  bear  this 
ever  increasing  additional  fee  charge  for 
NRC  agency  costs  that  are  not  related  to 
the  regulatory  costs  of  these  licensees. 
Accordingly,  these  costs  should  not  be 
included  in  the  user  fee  base  to  t>e 
recovered  from  power  reactor 
licensees." 

Response.  The  NRC  is  adopting  in  this 
final  rule  the  allocation  method  in  the 
proposed  rule  because  it  represents  an 
equitable  way  to  allocate  the  costs  and 
most  of  the  comments  supported  use  of 
the  revised  methodology.  As  noted  in 
the  comments,  on  February  23.  1994. 
the  NRC  submitted  its  report  to 
Congress  on  fees  in  compliance  with  the 
Energy  Policy  Act  of  1992.  This  report 
concluded  that  modifications  to  existing 
statutes  governing  NRC  fees  are 
necessary  to  alleviate  licensees'  major 
concerns  about  fairness  and  equity  and 
to  reduce  the  NRC  administrative 
burden  resulting  from  assessing  fees. 
The  report  recommended  enactment  of 
legislation  that  would  reduce  the 
amount  to  be  recovered  from  fees  from 
100  percent  of  the  NRC  budget  to 
approximately  90  percent,  and  eliminate 
the  requirement  that  NRC  assess  10  CFR 
Part  1 70  fees.  Because  the  requested 
legislation  has  not  been  enacted,  the 
NRC  in  this  final  rule  will  allocate  the 
costs  (approximately  $56  million)  that 
have  raised  fairness  and  equity  concerns 
among  the  broadest  base  of  NRC 
licensees.  The  Commission  will 
continue  to  discuss  and  work  with  the 
Congress  to  make  fees  more  fair  and 
equitable. 

2.  Streamline  and  Stabilize  Fees 

Comment.  Commenters,  for  the  most 
part,  supported  the  proposal  to  stabilize 
fees  by  adjusting  the  annual  fees  starting 
in  FY  1996  by  the  percentage  change 
(decrease  or  increase)  in  the  NRC's  total 
budget.  Commenters  also  supported  the 
NRC's  plan  to  reexamine  this  approach 
should  there  be  a  substantial  change  in 
the  total  NRC  budget  or  in  the 
magnitude  of  a  specific  budget 
allocation  to  a  specific  class  of 
licensees.  Commenters  also  were  in 
agreement  that  the  "flat"  materials 
inspection  fees  of  10  CFR  part  170 
should  be  eliminated  and  the  costs 
included  in  the  10  CFR  Part  171  annual 
fees.  Most  commenters  agreed  that  the 
proposed  changes  represent  a 
simplification  and  streamlining  of  the 
fee-setting  procedures  and  are  necessary 
in  order  to  eliminate  the  large  swings  in 
annual  fees  that  have  occurred  in  past 
years  and  to  allow  for  greater 
predictability  of  fees.  Other  commenters 
indicated,  however,  that  they  are 


concerned  about  the  simple  annual 
percentage  change  adjustment  to  future 
annual  fees  because  there  has  been  no 
resolution  of  certain  long-standing 
concerns  associated  with  the  fairness 
and  equity  of  NRC  fees. 

Response.  The  NRC  is  adopting  in  this 
final  rule  the  proposed  methodology  to 
streamline  and  stabilize  fees  based  on 
the  comments  received  supporting  the 
methodology.  Although  not  a  specific 
change  in  this  rule,  the  NRC  plans  to 
adjust  the  annual  fees  only  by  the 
percentage  change  in  NRC's  total  budget 
beginning  in  FY  1996.  The  NRC  believes 
that  this  action  will  help  stabilize  and 
improve  the  predictability  of  fees.  The 
fees  established  in  this  final  rule  will  be 
used  as  the  base  annual  fee  in 
subsequent  years  and  the  percentage 
change  (plus  or  minus)  in  the  NRC  total 
budget,  adjusted  to  reflect  changes  in 
the  total  number  of  licensees  paying  fees 
and  estimated  collections  from  10  CFR 
part  170  hcensing  and  inspection  fees, 
will  be  used  to  establish  annual  fees. 
However,  the  NRC  will  make 
modifications  should  there  be  a 
substantial  change  in  the  NRC  budget  or 
in  the  magnitude  of  a  specific  budget 
allocation  to  a  class  of  licensees.  To 
streamline  fees,  the  NRC  is  eliminating 
the  materials  "fiat"  inspection  fees  in  10 
CFR  part  170  by  including  the  cost  of 
inspections  in  certain  materials 
licensees'  10  CFR  part  171  annual  fees. 

3.  Change  the  Methodology  for 
Calculating  the  Professional  Hourly  Rate 
to  Better  AHgn  the  Budgeted  Costs  With 
the  Major  Classes  of  Licensees 

Comment.  All  commenters 
responding  to  this  proposed  change 
supported  the  revised  method  of 
calculating  hourly  rates  to  separately, 
and  more  equitably,  allocate  the  costs 
associated  with  the  reactor  and 
materials  programs.  Commenters  believe 
that  the  new  dual  rate  structure,  which 
establishes  different  rates  for  reactor  and 
materials  reviews,  is  inherently  fairer 
and  more  equitable  to  licensees.  Most 
commenters  were  pleased  that  the  rates 
for  both  the  reactor  and  materials 
classes  of  applicants  have  been  reduced 
as  compared  to  FY  1994  and  indicated 
that  changing  the  method  of  calculating 
hourly  rates  is  a  step  in  the  right 
direction  towards  providing  a  more 
reasonable  relationship  to  the  cost  of 
providing  regulatory  services. 
Commenters  supported  the  use  of  the 
"cost  center"  concept  to  identify  and 
allocate  the  NRC  budgeted  resources  to 
different  types  of  major  programs, 
namely  reactor  and  material  licensees, 
and  indicated  that  this  methodology  is 
more  consistent  with  Congressional 
intent  that  the  NRC  identify  and 


properly  assess  fees  to  the  entities  that 
utilize  NRC  resources  and  regulatory 
services. 

Other  commenters,  however, 
indicated  that  while  they  appreciate  the 
13  percent  reduction  in  the  professional 
hourly  rate  for  the  materials  program 
(from  $133  per  hour  to  $116  per  hour), 
applying  such  a  imiformly  high  rate  for 
NRC  staff  cannot  be  justified.  These 
commenters  point  out  that  the  $116 
hourly  rate  equals  or  exceeds  the  hourly 
charges  of  senior  consultants, 
principals,  or  project  managers  at  major 
consulting  firms  and  substantially 
exceeds  the  generally  accepted  rate  for 
technical  staff  performing  similar  work 
in  private  industry.  Commenters 
encouraged  the  NRC  to  continue 
examining  its  budget  structure  and  cost 
allocation  methods  so  that  the  hourly 
rate  can  be  made  consistent  with  and 
representative  of  comparable  services 
performed  by  private  industry.  One 
commenter  stated  that  the  NRC  has  still 
not  adequately  explained  the  derivation 
of  the  hourly  rate,  aside  from  basing  it 
on  a  presumed  number  of  chargeable 
hours  per  full-time  equivalent,  or  how  it 
relates  to  the  services  provided.  Another 
commenter  stated  that  the  hourly  rates 
are  arbitrary  and  do  not  reflect  the  costs 
of  providing  regulatory  services  to 
licensees. 

Response.  In  this  final  rule,  the  NRC 
has  established  two  professional  hourly 
rates  for  FY  1995  which  will  be  used  to 
determine  the  10  CFR  Part  170  fees.  A 
rate  of  $123  per  hour  is  established  in 
§  170.20  for  the  reactor  program  and  a 
second  rate  of  $116  per  hour  is 
established  in  §  1 70.20  for  the  nuclear 
materials  and  nuclear  waste  programs. 
The  two  rates  are  based  on  the  "cost 
center"  concept  that  is  now  being  used 
for  budgeting  purposes. 

The  NRC  professional  hourly  rates  are 
established  to  recover  approximately 
100  percent  of  the  agency's 
Congressionally-approved  budget,  less 
the  appropriation  from  the  Nuclear 
Waste  Fund  (NWF).  as  required  by 
OBRA-90.  The  rates  reflect  the  NRC 
cost  per  direct  professional  hour.  This 
cost  includes  the  salary  and  benefits  for 
the  direct  hours,  and  a  prorata  share  of 
the  salary  and  benefits  for  the  program 
and  agency  overhead  and  agency 
general  and  administrative  expenses 
(e.g.,  rent,  supplies,  and  information 
technology).  Both  the  method  and 
budgeted  costs  used  by  the  NRC  in  the 
development  of  the  hourly  rates  of  $123 
and  $116  are  discussed  in  detail  in  Part 
III,  Section-by-Section  Analysis,  relating 
to  §  170.20  of  the  proposed  rule  (60  FR 
14676;  March  20, 1995)  and  the  same 
section  of  this  final  rule.  For  example. 
Table  III  shows  the  budgeted  costs  and 
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the  direct  FTEs  that  must  be  recovered 
through  fees  assessed  for  the  hours 
expended  by  the  direct  FTEs. 
Additional  details  on  the  hourly  rate  are 
provided  in  the  NRC  workpapers 
located  in  the  PubHc  Docxunent  Room. 


base  fees  on  the  criteria  suggested  by  the 
commenter.  See  Regulatory  Flexibility 
Analysis  in  Appendix  A  to  the  final  rule 
published  July  10. 1991  (56  FR  31511- 
31513). 


4.  Modify  NRC  Small  Entity  and  Lower- 
Tier  Size  Standards  for  Annual  Fee 
Purposes 

Comment.  Two  commenters 
addressed  the  changes  proposed  by  the 
NRC  for  small  entity  fees.  While 
generally  supporting  the  changes,  they 
believed  additional  changes  should  be 
made.  One  commenter  stated  that  while 
he  was  relieved  to  see  the  dramatic 
reduction  in  materials  annual  fees,  the 
company's  well  logging  department  of 
only  six  employees  is  still  unable  to 
qualify  as  a  small  entity  even  under  the 
new  standard  because  the  overall  gross 
annual  receipts  of  the  consulting 
company  exceed  $7  million.  The  second 
commenter  stated  that  the  proposed  rule 
that  would  raise  the  dollar  threshold  for 
a  medical  program  from  $1  million  to  $5 
miUion  will  afford  him  great  relief  and 
ensures  that  service  will  continue  to  be 
provided  to  patients.  The  commenter. 
however,  believes  that  a  more  equitable 
approach  would  be  to  base  fees  on  the 
nuclear  medicine  activity  levels  or 
nuclear  medicine  billing-receipts  levels 
rather  than  the  total  dollar  volume  of 
the  entire  company. 

Response.  The  NRC  uses  the  receipts- 
based  size  standards  established  by  the 
Small  Business  Administration  (SBA)  to 
establish  its  own  small  entity  size 
standards.  The  SBA  recently  adjusted  its 
receipts-based  size  standard  levels  to 
accoimt  for  the  effects  of  inflation.  The 
NRC  adjusted  its  receipts-based  size 
standards  in  turn  from  $3.5  million  to 
$5  million,  to  conform  to  the  SBA  rule 
(60  FR  18344;  April  11. 1995).  The  NRC 
has  also  eliminated  the  separate  $1 
milUon  size  standard  for  private 
practice  physicians  and  will  apply  the 
receipts-based  standard  of  $5  million  to 
this  class  of  licensees.  This  mirrors  the 
revised  SBA  standard  of  $5  million  for 
medical  practitioners.  The  NRC  believes 
that  these  actions  will  reduce  the  impact 
of  annual  fees  on  small  businesses. 
With  respect  to  basing  fees  on  the 
gross  receipts  for  a  department  within  a 
company,  or  on  activity  levels  or 
nuclear  medicine  billing-receipts  levels 
rather  than  the  total  dollar  volume  of 
the  entire  entity,  the  NRC's  size 
standards  are  based  on  the  SBA 
guidance  which  defines  annual  receipts 
as  those  which  include  "revenues  from 
sales  of  products  or  services,  interest, 
rent,  fees,  commissions  and/or  whatever 
sources  derived."  Moreover,  as  NRC  has 
stated  previously,  it  is  impractical  to 


5.  Change  the  Methodology  for 
Calculating  Annual  Fees  for  Power 
Reactors,  Fuel  Facilities,  and  Uranium 
Recovery  Licensees 

Comment  All  the  commenters 
representing  the  power  reactor,  fuel 
facility,  and  uranium  recovery 
industries  supported  the  simplification 
of  annual  fees  and  are  encouraged  that 
the  annual  fees  have  been  reduced 
compared  to  FY  1994  levels. 
Commenters  from  the  reactor  industry 
favored  a  uniform  fee  for  each  operating 
power  reactor.  Commenters  from  the 
uranium  recovery  industry  supported 
attempts  to  make  the  annual  fees  more 
accurately  reflect  the  cost  of  providing 
regulatory  services  and  agreed  that  the 
proposed  fees  are  far  more  reasonable 
than  in  past  years.  However,  these 
commenters  believe  that  NRC  needs  to 
address  a  fundamental  industry  concern 
that,  as  the  industry  continues  to  shrink 
in  size  thereby  decreasing  the  number  of 
licensees  being  charged  annual  fees,  the 
costs  associated  with  regulatory  services 
will  continue  to  increase  significantly 
for  each  remaining  licensee.  This  trend 
will  force  more  hardships  on  an 
industry  that  is  already  severely 
depressed.  Other  uranium  recovery 
licensees  commented  that  they  are 
concerned  with  the  NRC's  proposed  fee 
calculation  matrix,  which  uses  a 
qualitative  estimation  ranking  of 
"significant",  "some",  "minor",  or 
"none"  to  determine  a  factor  used  for 
establishing  the  annual  fee  amount  for 
each  Ucense.  Commenters  suggest  a 
more  quantitative  approach  should  be 
applied,  using  actual  costs  and  resoiuxe 
time  allocations,  to  determine  a  more 
accurate  fee  assessment  schedule. 

Response.  In  this  final  rule,  the  NRC 
has  established  a  single  uniform  annual 
fee  for  each  operating  power  reactor  and 
has  refinedits  method  of  calculating 
annual  fees  for  fuel  faciUties  and 
uranium  recovery  facilities.  The  NRC 
indicated  in  the  final  FY  1994  fee  rule 
that  given  the  questions  raised  at  that 
time  by  B&W  Fuel  Company,  General 
Atomics,  and  other  fuel  facilities,  it 
would  reexamine  the  fuel  facility 
subclass  categorizations,  and  include 
any  restructuring  resulting  from  this 
reexamination  in  the  FY  1995  proposed 
rule  for  notice  and  comment  (59  FR 
36901;  luly  20. 1994).  The  NRC's 
revised  methodologies  for  determining 
annual  fees  for  fuel  facility  and  uranium 
recovery  licensees,  described  in  the 
proposed  rule,  are  based  on  this        ^ 


reexamination.  These  revised 
methodologies  have  been  used  to 
determine  the  final  FY  1995  annual  fees. 
The  use  of  the  revised  methodologies 
results  in  an  annual  fee  that  more 
accurately  reflects  the  cost  of  providing 
regulatory  services  to  the  subclasses  of 
fuel  facility  and  uranium  recovery 
hcensees.  The  revised  methodologies 
are  explained  in  more  detail  in  Section 
IV— Section-by-Section  Analysis  of  this 

final  rule. 

With  respect  to  the  suggestion  that  a 
more  quantitative  approach  be  used  to 
develop  the  aimual  fees,  the  NRC  has 
corroborated  the  qualitative  estimates 
with  resource  and  time  allocation  data 
where  such  data  exist.  However,  such 
data  in  some  cases  are  not  available  at 
the  level  necessary  to  corroborate  the 
qualitative  determinations.  The  NRC 
believes  that  in  such  cases  the  approach 
to  be  used  still  results  in  a  more  fair  and 
accxirate  annual  fee  being  charged  to 
fuel  facility  and  uraniiun  recovery 
licensees. 

In  response  to  the  comment  relative  to 
annual  fee  increases  as  a  result  of  the 
decrease  in  the  number  of  licenses,  the 
changes  in  this  final  rule  to  stabilize 
fees  should  minimize  large  fee  changes 
as  a  result  of  decreases  in  licenses.  See 
response  to  Comment  A.l. 


B.  Other  Comments 

1.  Amendments  to  §  170.11 

Comment.  One  commenter  supported 
the  proposal  to  amend  §  170.11  to 
conform  to  section  161w.  of  the  Atomic 
Energy  Act  which  would  permit 
charging  10  CFR  Part  170  fees  to  not 
only  power  reactors  operated  by  the 
Tennessee  Valley  Authority  and  other 
Federal  government  entities,  but  also  to 
uranium  enrichment  facilities  operated 
by  the  United  States  Enrichment 
Corporation  (USEC). 

Response.  The  NRC  has  been 
assessing  the  USEC  10  CFR  Part  170  fees 
under  the  authority  provided  in  161w. 
of  the  Atomic  Energy  Act  of  1954,  as 
amended  (AEA).  The  NRC  is  amending 
§  170.11  to  conform  its  regulations  to 
this  statutory  provision. 

2.  Low-Level  Waste  Costs 

Comment.  One  commenter  was 
concerned  that  the  proposed  fee 
schedule  does  not  adequately  reflect  the 
long-term  regulatory  costs  which  are 
associated  with  power  reactors.  The 
commenter  believed  that  the  NRC's  $7 
million  in  annual  costs  for  generic  low- 
level  waste  work  is  low  in  comparison 
to  long-term  costs  associated  with  these 
activities.  The  commenter  indicated  that 
it  might  be  prudent  to  assume  that  the 
long-term  costs  associated  with  low- 
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level  waste  sites  will  eventually  exceed 
the  revenues  immediately  collected 
upon  disposal. 

Response.  The  amoimt  of  $7  million 
for  NRC's  low-level  waste  activities  is 
the  amoimt  identified  in  the  FY  1995 
budget  to  be  recovered  through  fees  for 
these  activities.  If  the  NRC  costs  of  these 
activities  increase  over  the  long  term 
and  are  included  in  the  NRC  budget,  the 
NRC  is  required  by  OBRA-90  to  identify 
and  to  recover  the  increased  costs  from 
its  licensees  in  the  year  in  which  the 
costs  are  budgeted.  OBRA-90  does  not 
permit  the  NRC  to  recover  potential 
future  costs  that  are  not  included  in  the 
current  FY  1995  budget. 

3.  Spent  Fuel  Storage 

Comment.  One  commenter 
encouraged  the  NRC  to  ensure  that  any 
costs  associated  with  spent  fuel  storage 
and  transportation,  particularly  the 
costs  associated  with  the  review  of  the 
E)epartment  of  Energy's  (EXDE)  multi- 
purpose canister  program,  are  kept 
properly  separated  from  the  costs  for 
specific  utility  licensing  actions. 
Because  these  activities  are  funded  from 
different  sources,  the  commenter  stated 
that  NRC  must  ensure  that  the  cost 
burden  for  the  DOE  reviews  is  not 
reflected  in  utility  licensing  fees.  The 
commenter  noted  that  in  the  FY  1995 
proposed  rule  there  is  no  explanation 
for  maintaining  the  fees  for  general 
licenses  for  storage  of  spent  fiiel  at 
substantially  higher  levels  than  the  fee 
in  1992  ($43,000)  or  1993  ($136,000). 
The  commenter  questioned  whether  the 
fee  charged  to  spent  fuel  storage 
hcensees  includes  amoimts  allocated  for 
other  activities. 

Response.  The  costs  associated  with 
the  review  of  the  DOE's  multi-purpose 
canister  program  are  costs  related  to  the 
High-Level  Waste  program  which  are 
appropriated  from  the  High  Level  Waste 
Fund  and  separated  from  specific  utility 
Ucensing  actions.  Therefore,  in 
accordance  with  OBRA-90,  the  DOE 
review  costs  are  not  included  in  utility 
Ucensing  fees,  but  rather  are  recovered 
from  the  Nuclear  Waste  Fund.  Although 
the  FY  1995  annual  fee  for  spent  storage 
licenses  ($279,000)  is  higher  than  in  FY 
1992  ($43,000)  or  1993  ($136,000),  it  is 
lower  than  the  fee  assessed  in  FY  1994 
($365,170).  The  reasons  for  the  increases 
over  FY  1992  and  FY  1993  were 
explained  in  detail  in  the  final  FY  1994 
rule  (59  FR  36902;  July  20, 1994).  To 
recap,  first,  the  budgeted  amount 
necessary  to  regulate  spent  fuel  facilities 
increased  to  provide  regulatory 
oversight  for  the  increased  number  of 
facilities.  Additionally,  as  the  licensing 
of  these  facilities  was  completed,  the 
amoimt  of  fees  from  10  CFR  part  170 


necessarily  decreased.  This  resulted  in 
an  increased  amount  that  must  be 
recovered  from  annual  fees  in  10  CFR 
part  171. 

4.  Annual  Fees  Should  Be  Prorated 
When  a  License  is  Downgraded 

Comment.  One  commenter  proposed 
that  §  171.17(b)  be  amended  to  allow 
proration  of  annual  fees  for  licenses  that 
are  downgraded  during  the  year. 

Response.  The  NRC  agrees  with  the 
commenter  that  some  provision  should 
be  made  in  the  aimual  fee  regulations 
for  those  instances  where  a  Ucense  is 
downgraded  to  a  Ucense  category  with 
a  lower  annual  fee  during  the  fiscal 
year.  Although  the  NRC  currently  has  in 
place  a  system  to  track  appUcations  for 
new  licenses  and  terminations  which 
can  be  readily  used  for  fee  purposes,  no 
similar  system  exists  that  could  easily 
track  upgrades  or  downgrades  of 
licenses.  As  a  result.  §  171.17  is 
amended  to  allow  for  proration  of  the 
annual  fee  for  a  downgraded  Ucense 
upon  request  of  the  licensee.  Such  a 
request  must  be  filed  with  the  NRC 
within  90  days  from  the  effective  date 
of  the  final  rule  establishing  the  annual 
fees  for  which  a  proration  is  sought. 
Absent  extraordinary  circumstances, 
any  request  for  proration  of  the  annual 
fee  for  a  downgraded  license  filed 
beyond  that  date  will  not  be  considered. 

If  a  timely  proration  request  is  filed, 
annual  fees  for  licenses  dowrngraded 
after  October  1  of  a  fiscal  year  will  be 
prorated  on  the  basis  of  when  the 
appUcations  for  downgrade  are  received 
by  the  NRC.  provided  the  licensee 
permanently  ceased  the  stated  activities 
during  the  specified  period.  Annual  fees 
for  Ucenses  for  which  appUcations  to 
downgrade  are  filed  during  the  period 
October  1  through  March  31  of  the  fiscal 
year  will  be  prorated  as  follows:  (1) 
Licenses  for  which  appUcations  have 
been  filed  to  reduce  the  scope  of  the 
Ucense  from  a  higher  fee  category(ies)  to 
a  lower  fee  category(ies)  will  be  assessed 
one-half  the  annual  fee  for  the  higher  fee 
category(ies)  and  one-half  the  annual  fee 
for  the  lower  fee  category(ies).  and,  if 
applicable,  the  full  annual  fee  for  fee 
categories  not  affected  by  the 
downgrade;  and  (2)  licenses  with 
multiple  fee  categories  for  which 
appUcations  have  been  filed  to 
downgrade  by  deleting  a  fee  category 
will  be  assessed  one-half  the  annual  fee 
for  the  fee  category  being  deleted  and 
the  full  annual  fee  for  the  remaining 
categories.  Licenses  for  which 
applications  for  downgrade  are  filed  on 
or  after  April  1  of  the  fiscal  year  are 
assessed  the  full  fee  for  that  fiscal  year. 


5.  Avoid  Billing  for  Services  Rendered 
One  Year  Prior  to  Billing  Date 

Comment.  One  commenter  proposed 
that  the  NRC  void  any  bill  for  costs  of 
regulatory  services  that  were  performed 
more  than  one  year  prior  to  the  invoice 
date.  The  commenter  stated  that  this 
would  result  in  the  NRC  striving  to 
issue  invoices  in  a  timely  manner  to 
assure  recovery  of  its  budget  authority 
and  would  not  place  the  Ucensee  in  a 
position  of  having  to  pay  an  unexpected 
and  potentially  large  invoice. 

Response.  The  NRC  has  not  included 
this  proposal  in  the  final  rule.  The  NRC 
is  required  by  the  Federal  Claims 
Collection  Act  of  1966  and  the  Debt 
Collection  Act  of  1982  to  pursue  debts 
and  claims  owed  to  the  U.S. 
government.  However,  the  NRC  has 
made  efforts  to  issue  bills  in  a  more 
timely  manner.  During  the  past  year,  the 
NRC  has  implemented  procedures  to 
bill  for  Ucensing  reviews  and 
inspections  within  30  days  of  the  close 
of  the  bilUng  quarter  during  which  the 
review  or  inspection  occurred  or  was 
completed.  Although  there  have  been 
rare  cases  where  bills  were  not  issued  in 
a  timely  manner  for  Ucensing  and 
inspection  activities,  the  NRC  beUeves 
that  the  30-day  billing  procedures  will 
help  to  minimize  the  number  of  such 
occurrences  in  the  future. 

6.  Reinstate  Fee  Ceiling  for  Topical 
Report  Reviews 

Comment.  One  commenter  requested 
that  the  NRC  reinstate  a  fee  ceiling  in  10 
CFR  part  170  for  topical  report  reviews 
because  a  fee  ceiling  would  encourage 
the  submittal  of  topical  reports,  thus 
contributing  to  the  advance  of  the  state- 
of-the-art  in  the  nuclear  industry  and 
the  resultant  improvement  in  nuclear 
plant  safety.  The  commenter  stated  that 
the  current  uncapped  fee  structure 
encourages  prolonged  and  unreasonably 
detailed  technical  reviews  by  NRC 
contractors. 

Response.  The  NRC  indicated  in  the 
FY  1991  final  fee  rule  that  it  had 
decided  to  eliminate  the  ceiling  for 
topical  report  reviews  based  on  the  100 
percent  recovery  requirement  and 
Congressional  guidance  that  each 
licensee  or  applicant  pay  the  full  costs 
of  all  identifiable  regulatory  services 
received  fixtm  the  NRC.  Further,  the 
NRC's  costs  for  topical  report  reviews 
vary  significantly  depending  on  the 
particular  topical  report  reviewed.  This 
makes  it  impractical  to  estabUsh  an 
equitable  fee  ceiling  or  flat  fee  (56  FR 
31478;  July  10, 1991).  Recently,  the 
Commission  revisited  this  issue  as  part 
of  its  review  of  fee  policy  required  by 
EPA-92.  The  poUcy  of  assessing  10  CFR 
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part  170  fees,  without  a  ceiling,  for  the 
review  and  approval  of  topical  reports 
was  reconfirmed.  For  these  reasons,  the 
NRC  is  not  establishing  a  fee  ceiling  for 
topical  reports  in  this  final  rule. 

7.  Comment 

Several  comments  were  received  from 
uranium  recovery  licensees. 
Commenters  suggested  (1)  a  tiered  fee 
system  that  would  result  in  full  fees  for 
operating  facilities  and  reduced  fees  for 
facilities  in  shutdown  or  standby  status; 
(2)  a  licensee  review  board  be 
established  to  review  NRC  fees 
annually;  (3)  the  NRC  establish 
standards  for  its  activities,  such  as  a 
schedule  for  response  intervals  for 
processing  licensing  actions;  and  (4)  10 
CFR  part  170  bills  be  itemized  to  show 
hours  spent,  a  description  of  the  work 
performed,  the  names  of  individuals 
who  completed  the  work  and  the  dates 
the  work  was  performed. 

Response.  In  response  to  a  petition  for 
rulemaking  from  the  American  Mining 
Congress  (60  PR  20918),  the  NRC 
addressed  each  of  these  comments  in 
the  Federal  Register  on  April  28. 1995. 
While  denying  the  petition,  the  NRC 
noted  that  it  would  continue  its  current 
practice  of  providing  available  backup 
data  to  support  Part  170  licensing  and 
inspection  billings  upon  request  by  the 
licensee  or  applicant. 

8.  Establish  Reimbursable  Agreements 
With  Agreement  States  and  Other 
Government  Agencies 

Comment.  Several  commenters  chose 
to  comment  on  this  change,  even  though 
the  NRC  indicated  in  the  proposed  rule 
that  the  issue  of  reimbursable 
agreements  falls  outside  the  scope  of  the 
proposed  rulemaking.  The  commenters 
indicated  that  such  action  by  NRC  will 
affect  the  levels  of  fees  to  be  paid  by 
licensees.  Those  commenting  on  this 
change  were  encouraged  by  the  NRC's 
initiative  in  seeking  a  better  way  to 
charge  these  expenses  and  supported 
the  NRC's  decision  to  increase  the  use 
of  reimbursable  agreements  to  eliminate 
certain  costs  that  do  not  benefit  NRC 
licensees.  Most  of  the  commenters  on 
this  issue,  however,  encouraged  the 
NRC  to  proceed  immediately  to 
negotiate  these  reimbursable  agreements 
and  not  wait  until  FY  1997  because  NRC 
licensees  are  currently  paying  for  these 
costs.  One  commenter  suggested  that,  in 
the  interest  of  properly  and  fairly 
allocating  costs,  this  program  be 
expanded  to  cover  more,  if  not  all,  of  the 
costs  of  the  regulatory  support  to  and 
oversight  of  Agreement  States  (about 
$20  million)  rather  than  limit  recovery 
imder  reimbursable  agreement  to  costs 
associated  with  training,  travel  and 


technical  support  provided  to 
Agreement  States. 

In  addition,  several  commenters 
believe  that  the  NRC  should  assess  the 
Environmental  Protection  Agency  (EPA) 
for  NRC  work  such  as  review  of 
regulations  promulgated  by  EPA  relating 
to  radionuchde  emission  standards.  One 
commenter  stated  that  costs  to  support 
certain  activities  related  to  international 
treaties  may  best  be  covered  by  the 
Department  of  State,  the  Department  of 
Energy  or  the  Agency  for  International 
Development. 

On  April  5  and  6, 1995,  the  NRC 
hosted  an  Agreement  State  Managers 
Workshop  in  Rockville,  Maryland.  At 
that  meeting,  the  Agreement  States 
expressed  strong  opposition  to  the 
reimbursable  agreement  concept, 
arguing  that  such  agreements  would 
have  a  negative  impact  on  their 
programs.  The  NRC  has  also  received 
letters  from  Agreement  States 
expressing  strong  disagreement  with  the 
reimbursable  program. 

Response.  The  NRC  indicated  in  the 
proposed  rule  (60  FR  14672;  March  20. 
1995)  that  it  plaimed  to  increase  the  use 
of  reimbursable  agreements  with 
Agreement  States  and  Federal  agencies 
and  because  this  change  affected  the 
budget  and  does  not  alter  fee  policies  or 
methods,  it  falls  outside  the  scope  of 
this  rulemaking  for  FY  1995.  It  is. 
however,  a  subject  that  has  generated 
strong  responses,  both  positive  and 
negative,  on  the  part  of  licensees  and 
Agreement  States.  As  indicated 
previously,  this  poUcy  does  not  affect 
the  issuance  of  this  FY  1995  rule  and 
the  NRC  is  proceeding  to  issue  the  FY 
1995  final  rule.  The  reimbursable 
agreement  issue  will  be  addressed  as  a 
separate  policy  issue  in  the  future. 

With  respect  to  the  interaction 
between  the  NRC  and  EPA  on  the 
promulgation  of  regulations,  the 
Independent  Offices  Appropriation  Act 
of  1952.  as  amended,  precludes  the  NRC 
from  charging  fees  to  Federal  agencies 
for  specific  services  rendered.  While  the 
NRC  can  assess  annual  fees  to  Federal 
agencies  holding  NRC  licenses,  the  EPA 
is  not  considered  a  licensee  of  the  NRC 
with  respect  to  regulations  promulgated 
by  EPA  relating  to  radionucUde 
emission  standards.  Further,  NRC 
interactions  with  EPA  are  an  integral 
part  of  NRC's  responsibilities  imder  the 
Atomic  Energy  Act.  Therefore,  NRC 
must  include  the  costs  of  this  work  in 
its  budget  and  cannot  perform  such 
work  imder  reimbursable  agreements. 

With  respect  to  the  NRC's 
international  activities,  the  NRC  budget 
includes  certain  international  activities 
that  are  not  directly  related  to  NRC 
applicants  or  licensees.  These  activities 


are  performed  because  of  their  benefit  to 
U.S.  national  interests.  The  NRC  is 
required  to  perform  some  of  these 
activities  by  the  Atomic  Energy  Act 
(AEA)  and,  therefore,  must  budget  for 
them.  Over  the  past  several  years,  the 
NRC  has  considered  various  means  to 
recover  the  costs  for  international 
activities  involving  broad  U.S.  national 
interests,  but  has  found  no  viable,  fair 
way  to  do  so.  Further,  it  would  not  be 
practical  to  assess  fees  to  foreign 
organizations,  foreign  governments,  or 
to  the  State  Department  to  whom  some 
of  the  support  is  provided.  For  example, 
assessment  of  such  fees  might  create 
foreign  policy  tensions  that  could 
complicate  U.S.  goals  such  as  foreign 
reactor  safety  and  nuclear  non- 
proliferation.  Until  such  time  as 
legislation  is  enacted  allowing  the  NRC 
to  exclude  the  cost  of  international 
activities  from  the  fee  base,  the  cost  of 
these  activities  must  continue  to  be 
recovered  from  NRC  licensees.  These 
costs  will  be  recovered  from  the 
broadest  base  of  NRC  licensees  as 
described  in  the  response  to  Comment 
A.l. 

9.  Fee  Deferral  Policy  for  Standard  Plant 
and  Early  Site  Reviews 

Comment.  One  commenter  urged  the 
NRC  to  reestabUsh  the  NRC's  previous 
fee  deferral  policy  for  standard  plant 
and  early  site  reviews  in  order  to 
encourage  the  development  of 
standardized  designs  and  in  light  of  the 
NRC  decision  to  issue  designs  to  be 
certified  through  rulemaking  rather  than 
by  granting  a  license  for  the  certified 
design. 

Response.  The  Commission  decided 
in  its  FY  1991  final  fee  rule  that  the 
costs  for  standardized  reactor  design 
reviews,  whether  for  domestic  or  foreign 
appUcants,  should  be  assessed  under  10 
CFR  part  170  to  those  filing  an 
application  with  the  NRC  for  approval 
or  certification  of  a  standardized  design 
(56  FR  31478;  July  10, 1991).  Recently, 
the  Commission  revisited  this  issue  as 
part  of  its  review  of  fee  policy  required 
by  EPA-92  and  reconfirmed  its  FY  1991 
decision.  The  NRC  continues  to  believe 
that  the  costs  of  these  reviews  should  be 
assessed  to  advanced  reactor  applicants. 
The  NRC  finds  no  compelling 
justification  for  singling  out  these  types 
of  applications  for  special  treatment  and 
shifting  additional  costs  to  operating 
power  reactors  or  other  NRC  licensees, 
and  does  not  believe  the  points  made  by 
the  commenter  are  sufficient  to  change 
current  policy. 
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10.  Assessing  Fees  to  Design 
Certification  Applicants  for  Costs 
Following  the  Final  Design  Approval 

Comment.  Two  commenters  stated 
that  the  Commission  should  revisit  its 
policy  decision  to  charge  fees  to  design 
certification  applicants  following  the 
issuance  by  the  NRC  staff  of  a  Final 
Design  Approval  (FDA). 

Response.  The  statement  of 
considerations  accompanying  the 
proposed  rule  said  that  the  NRC  would 
charge  a  vendor  10  CFR  Part  170  fees  for 
a  design  certification  to  recover  all  the 
costs  of  certification  except  the  costs  of 
any  hearing  that  might  be  held  under  10 
CFR  52.51(b)  before  an  Atomic  Safety 
and  Licensing  Board  (60  FR  14673; 
March  20,  1995).  These  charges  are 
required  by  existing  rules.  The  only 
reason  the  NRC  mentioned  these  fees  in 
the  statement  of  considerations  was  to 
reflect  in  a  widely-read  document  a 
policy  that  NRC  had  articulated  fully 
only  in  letters  to  the  vendor  applicants 
in  December  1994.  The  letters  were  in 
response  to  inquiries  from  three  vendors 
last  summer.  The  vendors,  particularly 
ABB-Combustion  Engineering  Nuclear 
Systems  (ABB-CE),  had  argued  that  all 
the  costs  of  certification  should  be 
recovered  through  annual  fees  charged 
to  the  NRC's  current  power  reactor 
licensees.  ABB-CE,  which  received  an 
FDA  last  year  for  the  System  80+  and 
has  applied  for  certification  of  the  same 
design,  wrote  extensive  comments  on 
what  NRC  said  about  certification  fees 
in  the  statement  of  considerations.  ^ 

Having  considered  ABB-CE's 
arguments,  which  were  largely  those  ^ 
ABB-CE  had  made  last  summer,  the 
NRC  has  decided  not  to  change  the 
existing  rules  and  policy  on  this  issue. 
Although  this  whole  topic  is,  strictly 
speaking,  not  part  of  this  rulemaking, 
the  NRC  considers  this  rulemaking 
notice  to  be  a  useful  vehicle  for 
informing  a  larger  public  in  some  detail 
of  ABB-CE's  arguments  and  our 
responses.  NRC's  statements  here  are 
largely  a  repetition  of  argiunents  NRC 
made  in  the  letters  to  the  vendors  and 
in  a  February  24, 1995,  letter  to  the 
Senate  Committee  on  Appropriations. 

Comment.  ABB-CE  charges  that  "NRC 
is  proposing  to  change  its  fee  rules  in 
the  middle  of  the  process  to  the 
detriment  of  certification  applicants. 
*   *   •   "  (Comments  at  10) 

Response.  Section  170.21  of  the 
Commission's  regulations  has  long 
explicitly  listed  standard  design 
"certifications"  among  the  regulatory 
actions  for  which  "full  cost"  will  be 


'  Stone  &  Webster  Engineering  Corporation 
submitted  brief  conunents  on  this  issue.  Those 
comments  match  some  of  ABB-CE's. 


recovered  through  fees  charged  to 
applicants.  See  10  CFR  170.21  (1994), 
Schedule  of  Facility  Fees,  heading  B. 
"Standard  Reference  Design  Review". 
This  policy  has  been  the  law  since  Part 
52  was  first  promulgated.  (See  54  FR 
15372.  15399;  April  18,  1989.)  Even 
when,  in  the  past,  10  CFR  part  170 
called  for  deferring  payment  of  fees 
until  a  utility  referenced  the  certified 
design,  10  CFR  part  170  clearly  said  that 
the  vendor  would  have  to  pay  the  "full 
cost  of  review  for  a  standardized  design 
approval  or  certification."  10  CFR 
170.12(e)(2)(l)  (emphasis  added). 

Comment.  ABB-CE's  most  important 
argument  for  changing  long-standing 
policy  is  that,  according  to  ABB-CE, 
there  is  no  benefit  to  ABB-CE  in 
certification,  except  perhaps  an 
"indirect"  benefit  of  making  the 
certified  design  attractive  to  U.S. 
utilities.  (Comments  at  4)  ABB-CE  says, 
"With  the  issuance  of  NRC's  FDA  in 
July  1994,  *   •   •  System  80+  constitutes 
a  complete  and  approved  standardized 
design  which,  without  design 
certification  rulemaking,  has  been 
accepted  for  bidding  in  the  global 
marketplace."  (Comments  at  2)  ABB-CE 
also  argues  that  the  nuclear  utiUties  and 
their  ratepayers  and  stockholders  are  the 
"direct"  beneficiaries  of  certification, 
because  it  provides  them  with  greatly 
reduced  licensing  risk,  and  because  it 
contributes  to  the  "continued  viability 
•   *   *  of  an  important  energy  option" 
and  to  the  maintenance  of  the  nuclear 
servicing-supply  sector  infrastructure. 
(Comments  at  4) 

Response.  While  the  utilities  may 
benefit  from  certifications,  the  vendor  is 
more  likely  to  benefit  than  's  any  given 
utility.  The  NRC  knows  neither 
whether,  nor  how  many,  applicants  for 
combined  construction  permits  and 
operating  licenses  (COLs)  will  benefit 
from  a  given  certification.  Certainly,  not 
all  current  power  reactor  licensees  will 
reference  every  certified  design,  and  so 
current  licensees  will  not  benefit  from 
every  certification.  If  the  design  is 
referenced,  the  vendor  will  benefit 
directly,  but  most  utilities  will  not.  The 
NRC  believes  that  had  ABB-CE  not  had 
a  reasonable  expectation  of  deriving 
benefits  from  the  certification.  ABB-CE 
would  not  have  applied  for  it. 

Comment.  ABB-CE  points  out  that  the 
vendor  applicant  does  not  become  a 
"holder"  of  the  design  certification.  In 
fact,  a  vendor  other  than  the  one  that 
applied  for  certification  can.  as  a  matter 
of  law.  supply  the  certified  design  to  a 
COL  applicant.  ABB-CE  beheves  that 
this  situation  is  incompatible  with  the 
notion  that  the  original  vendor  is  the 
primary  beneficiary  of  the  certification. 


Response.  The  NRC  agrees  that  the 
design  certification  applicant  does  not 
become  a  "holder"  of  the  design 
certification.  However,  several  things 
will  make  it  difficult  for  a  vendor  other 
than  the  certification  applicant  to 
supply  the  design  to  a  utility.  First, 
proprietary  information  is  protected 
during  the  certification  proceeding  (see 
10  CFR  52.51(c)).  Second,  any  vendor 
that  supplies  a  design  to  an  applicant 
for  a  COL  must  be  prepared  to  provide 
the  NRC  with  a  large  amount  of  design 
information  not  contained  in  the  rule 
certifying  the  design.  This  information 
includes  the  detailed  design  of  site- 
specific  portions  of  the  plant,  and 
"information  normally  contained  in 
certain  procurement  specifications  and 
construction  and  installation 
specifications"  (see  10  CFR  52.63(c)). 
"Third,  any  vendor  supplying  a  COL 
applicant  a  certified  design  which 
another  vendor  brought  to  certification 
must  pay  part  of  any  deferred  fees  the 
original  vendor  owes  (see  10  CFR 
170.12(e)(2)(i)).  Fourth  and  last,  the 
original  vendor's  superior  knowledge  of 
the  design  will  give  that  vendor  a  great 
advantage  over  competitors. 

Comment.  ABB-CE  also  argues  that 
10  CFR  Part  170  fees  should  not  be 
charged  for  a  certification  rulemaking 
because  such  a  rulemaking  is  "generic." 
ABB-CE  points  out  that  the  Commission 
has  said  that  it  will  not  charge  10  CFR 
part  170  fees  for  "generic  rulemaking 
and  guidance  (e.g.,  10  CFR  part  52  and 
Regulatory  Guides)  for  standard  plants. 
•   *   •"(56FR31478;July  10.  1991.) 
"*  *   *  NRC  has  used  the  certification." 
ABB-CE  says.  "*   *   •  to  resolve 
broadbased  policy  issues  that  otherwise 
would  have  required  independent 
public  rulemaking  proceedings." 
(Comments  at  7)  ABB-CE  goes  so  far  as 
to  say  that  "nearly  all  of  the  procedural 
and  substantive  provisions  in  the 
proposed  rule  for  System  80+  are 
similar  or  identical  to  those  for  the 
ABWR."  (Comments  at  6) 

Response.  The  proposed  rules  which 
would  certify  the  System  80+  and  the 
ABWR  are  no  more  generic  than 
licenses  certifying  the  same  designs 
would  have  been.^  The  resolutions  of 
policy  issues  in  the  proposed  rules  are 
resolutions  specific  to  those  two 
designs.  Moreover,  the  two  proposed 
rules  are  quite  different.  It  is  important 
to  luiderstand  that  the  few  pages  of  the 


'It  might  have  been  diRicult.  if  not  impossible, 
for  the  System  80+  to  be  certified  by  license. 
Section  103d  of  the  Atomic  Energy  Act  says  in  part, 
"No  license  may  be  issued  to  an  alien  or  any 
corporation  or  other  entity  if  the  Commission 
knows  or  has  reason  to  believe  it  is  owned, 
controlled,  or  dominated  by  an  alien,  a  foreign 
corporation,  or  a  foreign  govenunent." 
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proposed  rules  which  appeared  in  the 
Federal  Register  are  only  small  parts  of 
the  rules.  Both  will  incorporate  by 
reference  "Tiers"  1  and  2  of  the 
complete  designs.  Thus  the  proposed 
rules  are  substantively  as  different  as 
the  designs  themselves.  Even  the 
portions  published  in  the  Federal 
Register  have  no  legal  force  with  respect 
to  other  designs. 

The  NRC  did  state  that  10  CFR  part 
170  fees  would  not  be  charged  for 
"generic  rulemakings  (e.g.,  10  CFR  part 
52)  on  standard  plants."  However,  as 
the  parenthetical  reference  to  10  CFR 
part  52  shows,  the  NRC  was  using  the 
phrase  "generic  rulemaking"  to  refer  to 
rulemaking  which,  like  10  CFR  part  52 
itself,  applies  to  all,  or  at  least  many, 
designs. 

Comment.  ABB-CE  asserts  that  the 
whole  of  a  design  certification 
rulemaking  should  be  regarded  as  a 
"contested  hearing"  and  thus  have  no 
10  CFR  part  170  fees  charged  in 
connection  with  it.  ABB-CE's  argument 
is.  first,  that  under  the  Administrative 
Procedure  Act  (APA),  notice  and 
comment  rulemaking  constitutes  a 
"hearing",  and  second,  that  the 
rulemaldng  surely  will  be  "contested", 
because  there  will,  in  all  likelihood,  be 
filed  "material  comments  reasonably 
opposing  aspects  of  the  proposed  rule." 
(Comments  at  9) 

Response.  It  has  long  been  the  policy 
of  the  NRC  not  to  charge  10  CFR  part 
170  fees  for  "contested"  hearings, 
namely  those  adjudicatory  hearings 
which  are  not  mandated  by  law.  The 
costs  of  such  hearings  are  recovered 
through  aimual  fees  imposed  under  10 
CFR  part  171.  The  NRC  agrees  that 
applicants  for  design  certification 
should  not  be  charged  10  CFR  part  170 
fees  for  any  hearings  held  before  an 
Atomic  Safety  and  Licensing  Board 
under  10  CFR  52.51(b),  which  offers  an 
opportunity  for  a  hearing  on  a  proposed 
certification. 

However,  ABB-CE's  position  that  the 
whole  rulemaking  is  a  "contested 
hearing"  is  neither  required  by  law  nor 
consistent  with  the  meaning  usually 
attributed  to  the  phrase  "contested 
hearing"  in  discussions  of  NRC  matters. 
The  phrase  refers  to  those  hearings,  or 
parts  of  hearings,  which  are  held  under 
subpart  G  or  subpart  L  of  10  CFR  part 
2,  but  which  would  not  take  place 
unless  some  party  outside  the  agency 
asked  for  them.  The  Supreme  Court  case 
cited  by  ABB-CE  for  the  proposition 
that  every  rulemaking  is  a  "contested 
hearing",  US  v.  Florida  East  Coast 
Railway.  410  US  224  (1973).  says  only 
that  notice  and  comment  rulemaking 
will,  in  certain  circimistances,  satisfy  a 
statute's  requirement  for  a  rulemaking 


hearing.  The  Court's  decision  does  not 
say  that  every  rulemaking  is  a  hearing. 

Comment.  ABB-CE  argues  that 
charging  vendors  for  the  costs  of 
certification  is  inconsistent  with  the 
NRC's  recent  decision  to  recover  the 
costs  of  confirmatory  research  "related 
to  the  design"  from  the  utilities,  under 
10  CFR  part  171.  If  NRC  recovers  those 
costs  from  the  utilities,  then,  argues 
ABB-CE,  NRC  should  recover  all  the 
costs  of  certification  from  the  utilities, 
because  those  costs  too  are  "related  to 
the  design." 

Response.  ABB-CE  misconstrues  the 
policy.  Its  aim  is  to  charge  vendors 
applying  for  FDAs  and  certifications  of 
standard  designs  for  only  the  research 
which  is  necessary  to  support  the 
issuance  of  the  FDA  or  certification. 
Research  initiated  to  address  generic 
issues,  such  as  human  factors  or  code 
development,  would  be  charged  to  the 
utilities  under  10  CFR  part  171,  even  if 
it  had  a  bearing  on  the  review  of  a 
standard  design.  (See  60  FR  14673; 
March  20, 1995.)  There  is  in  this 
nothing  inconsistent  with  the  existing 
regulations  on  certification  fees.  In  both 
cases,  the  NRC  is  charging  the  vendors 
for  what  must  be  done  before  issuance 
of  the  FDA  or  certification. 

ni.  Final  Action 

The  NRC  is  amending  its  licensing, 
inspection,  and  annual  fees  to  recover 
approximately  100  percent  of  its  FY 
1995  budget  authority,  including  the 
budget  authority  for  its  Office  of  the 
Inspector  General,  less  the 
appropriations  received  from  the  NWF. 
For  FY  1995.  the  NRC's  budget  authority 
is  $525.6  miUion  of  which 
approximately  $22.0  million  has  been 
appropriated  from  the  NWF.  Therefore, 
OBRA-90  requires  that  the  NRC  collect 
approximately  $503.6  million  in  FY 
1995  through  10  CFR  part  170  licensing 
and  inspection  fees  and  10  CFR  part  171 
annual  fees.  This  amount  to  be 
recovered  for  FY  1995  is  about  $9.4 
million  less  than  the  total  amount  to  be 
recovered  for  FY  1994  and  $15.3  million 
less  when  compared  to  the  amountto  be 
recovered  for  FY  1993.  The  NRC 
estimates  that  approximately  $141.1 
million  will  be  recovered  in  FY  1995 
from  the  fees  assessed  under  10  CFR 
part  170.  The  remaining  $362.5  million 
will  be  recovered  through  the  10  CFR 
part  171  aimual  fees  established  for  FY 

1995. 

Recognizing  that  OBRA-90  may  have 
resulted  in  certain  fees  that  were  unfair 
or  inequitable.  Congress  in  Section 
2903(c).  of  the  Energy  Policy  Act  of 
1992  (EPA-92),  directed  the  NRC  to 
review  its  annual  fee  policy,  solicit 
pubhc  comment  on  the  need  for  changes 


to  this  policy,  and  recommend  to  the 
Congress  any  changes  to  existing  law 
needed  to  prevent  placing  unfair 
burdens  on  NRC  licensees.  The  NRC 
reviewed  more  than  500  public 
comments  submitted  in  response  to  the 
request  for  comment  published  in  the 
Federal  Register  on  April  19, 1993  (58 
FR  21116),  and  sent  its  report  to 
Congress  on  February  23,  1994.  A  copy 
of  this  report  has  been  placed  in  the 
Public  Document  Room.  This  report 
concluded  that  modifications  to  existing 
statutes  governing  NRC  fees  are 
necessary  to  alleviate  licensees'  major 
concerns  about  fairness  and  equity  and 
to  reduce  the  NRC  administrative 
burden  resulting  from  assessing  fees. 
The  report  recommended  enactment  of 
legislation  that  would  reduce  the 
amount  to  be  recovered  from  fees  from 
100  percent  of  the  NRC  budget  to 
approximately  90  percent  of  the  budget 
and  eUminate  the  requirement  that  NRC 
assess  10  CFR  part  170  fees. 

In  view  of  the  fact  that  legislation  has 
not  been  enacted  to  address  licensees' 
fairness  and  equity  concerns  and  the 
concern  about  the  additional  workload 
generated  by  100  percent  fee  recovery, 
the  Commission  has  reexamined  its 
existing  fee  policies  to  determine 
whether  they  can  be  made  more 
equitable.  This  reexamination  was 
undertaken  with  the  goal  of  addressing, 
within  the  limitations  of  the  existing 
laws  governing  NRC  fees,  the  concerns 
identified  in  the  report  to  Congress  and 
improving  other  features  of  the  NRC  fee 
program.  Based  on  this  reexamination, 
Xhf  NRC  is  amending  10  CFR  parts  170 
and  171  to  partially  alleviate  the 
identified  concerns  and  improve  the 
process  of  collecting  NRC  fees. 

These  final  changes  are  summarized 
as  follows  and  detailed  in  the  following 
sections. 

1.  The  method  for  allocating  the 
budgeted  costs  that  cause  fairness  and 
equity  concerns  is  changed. 
Approximately  $56  million  of  NRC  costs 
either  do  not  directly  benefit  NRC 
licensees  or  provide  benefits  to  non- 
NRC  licensees.  These  costs  will  be 
treated  similar  to  overhead  and 
distributed  to  the  broadest  base  of  NRC 
licensees  based  on  the  percent  of  the 
budget  for  each  class.  As  a  result,  power 
reao^)rs  will  pay  a  greater  percentage  of 
these  costs. 

2.  The  selected  materials  inspection 
fees  (i.e.,  flat  fees  and  others  with 
reasonable  averages),  hereinafter 
referred  to  as  "flat"  inspection  fees  in  10 
CFR  170.31.  are  eUminated  and  the 
inspection  costs  are  included  with  the 
annual  materials  fees  in  10  CFR 
171.16(d).  These  actions  will  streamline 
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the  license  fee  process  and  provide 
morepredictable  fees. 

3.  Tne  methodology  for  calculating 
the  professional  hourly  rate  is  changed 
to  better  align  the  budgeted  costs  with 
the  major  classes  of  licensees.  Two 
professional  staff-hour  rates  are 
established  instead  of  a  single  rate. 

4.  The  methodology  for  calculating 
annual  fees  for  power  reactors,  fuel 
facilities  and  uranium  recovery 
licensees  is  changed  to  make  annual 
fees  more  closely  reflect  the  cost  of 
providing  regulatory  services  to  the 
classes  and  subclasses  of  licensees  and 
to  improve  efficiency. 

5.  NRC  small  entity  and  lower-tier 
size  standards  are  modified  for  annual 
fee  purposes. 

6.  The  proration  provision  in  10  CFR 
171  has  been  amended  to  allow 
proration  of  annual  fees  when  materials 
licenses  are  downgraded  during  the 
year. 

As  a  result  of  the  reduced  budget 
amount  to  be  recovered  for  FY  1995, 
increased  10  CFR  part  170  fee 
collections  from  power  reactors,  and 
these  final  changes,  the  annual  fees  for 
a  large  majority  of  the  licensees  have 
been  reduced.  The  following  provides 
illustrative  examples  of  the  changes  in 
the  annual  fees. 


Class  of  licens- 

Annual fee 

ees 

FY  1994 

FY  1995 

Power  Reactors 

53.078,000 

52,936,000 

Nonpower  Reac- 

tors   

62,200 

56,500 

High  Enriched 

Fuet  Facility  ... 

3,231,770 

2,569.000 

Low  Enriched 

Fuel  Facility  ... 

1,484.770 

1,261,000 

UF6  Conversion 

1,179,770 

639,200 

Uranium  Mills  .... 

74.670 

60,900 

Typical  materials 

licenses 

Radiographers  .. 

19,170 

13,900 

Well  Loggers 

12,870 

8,100 

Gauge  Users 

2,470 

1,700 

Broad  Scope 

Medical 

32,570 

23,200 

To  help  stabilize  fees,  beginning  in  FY 
1996,  the  NRC  will  adjust  the  annual 
fees  only  by  the  percent  change  in 
NRC's  total  budget.  The  annual  fees  in 
this  final  FY  1995  rule  will  be  used  as 
a  base,  and  the  percentage  change  (plus 
or  minus)  in  the  NRC  total  FY  1995 
budget  will  be  applied  to  all  annual  fees 
for  the  next  four  years  (FY  1996-FY 
1998  and  FY  1999  if  OBRA-90  is 
extended)  unless  there  is  a  substantial 
change  in  the  total  NRC  budget  or  the 
magnitude  of  the  budget  allocated  to  a 
specific  class  of  licensees,  in  which  case 


the  annual  fee  base  would  be 
reestablished.  The  decision  on  whether 
to  establish  a  new  baseline  will  be  made 
each  year  during  budget  formulation. 
For  example,  if  the  total  NRC  budget  is 
reduced  by  3  percent  and  the  number  of 
licenses  and  the  amount  estimated  to  be 
recovered  under  10  CFR  part  170 
remains  constant  in  a  given  fiscal  year, 
then  all  annual  fees  would  be  reduced 
by  approximately  3  percent. 

The  NRC  contemplates  that  any  fees 
to  be  collected  as  a  result  of  this  final 
rule  will  be  assessed  on  an  expedited 
basis  to  ensure  collection  of  the  required 
fees  by  September  30,  1995,  as 
stipulated  in  OBRA-90.  Therefore,  as  in 
FYs  1991-1994  the  fees  will  become 
effective  30  days  after  publication  of  the 
final  rule  in  the  Federal  Register.  The 
NRC  will  send  a  bill  for  the  amount  of 
the  annual  fee  to  the  licensee  or 
certificate,  registration,  or  approval 
holder  upon  publication  of  the  final 
rule.  Payment  will  be  due  on  the 
effective  date  of  the  FY  1995  rule. 

The  NRC  will  continue  the  proration 
of  annual  fees,  established  in  FY  1994, 
in  accordance  with  the  provisions  of 
§  171.17  for  new  licensees  and  requests 
for  termination.  The  annual  fees  for  both 
reactor  and  material  licensees  are 
prorated  based  on  (1)  The  date 
applications  are  filed  during  the  FY  to 
terminate  a  license  or  obtain  a 
possession-only  license  (POL)  and  (2) 
the  date  new  licenses  are  issued  during 
the  FY. 

A.  Amendments  to  10  CFR  part  170: 
Fees  for  Facilities.  Materials,  Import  and 
Export  Licenses,  and  Other  Regulatory 
Services 

Four  amendments  have  been  made  to 
part  170.  These  amendments  do  not 
change  the  underlying  basis  for  the 
regulation — that  fees  be  assessed  to 
applicants,  persons,  and  licensees  for 
specific  identifiable  services  rendered. 
The  amendments  also  comply  with  the 
guidance  in  the  Conference  Committee 
Report  on  OBRA-90  that  fees  assessed 
under  the  Independent  Offices 
Appropriation  Act  (lOAA)  recover  the 
full  cost  to  the  NRC  of  identifiable 
regulatory  services  each  applicant  or 
licensee  receives. 

First,  §  170.11  is  amended  to  conform 
it  to  section  161  w.  of  the  Atomic  Energy 
Act  of  1954,  as  amended  (AEA).  That 
section  of  the  AEA  currently  allows  the 
Commission  to  charge  part  170  fees  to 
power  reactors  operated  by  the 
Tennessee  Valley  Authority  or  other 
Federal  government  entities  and  to 
uranium  enrichment  facilities  operated 
by  the  United  States  Enrichment 
Corporation,  as  these  reactors  and  ' 
facilities  are  licensed  or  certified  by  the 


NRC.  In  all  other  cases,  the  NRC  is 
prevented  from  charging  part  170  fees  to 
Federal  agencies  for  services  rendered, 
due  to  a  prohibition  on  such  charges 
contained  in  the  Independent  Offices 
Appropriation  Act,  31  U.S.C.  9701. 

Second,  the  current  method  of 
calculating  the  10  CFR  part  170 
professional  hourly  rate  is  revised. 
Currently,  there  is  one  professional 
hourly  rate  established  in  §  170.20, 
which  is  used  to  determine  the  fees 
assessed  by  the  NRC.  This  professional 
hourly  rate  was  $133  per  hour  for  FY 
1994.  The  NRC  has  established  two 
professional  hourly  rates  for  FY  1995, 
which  will  be  used  to  determine  the 
part  170  fees.  The  NRC  has  established 
a  rate  of  $123  per  hour  ($214,765  per 
direct  FTE)  for  the  reactor  program.  This 
l^e  is  applicable  to  those  activities 
covered  by  10  CFR  170.21  of  the  fee 
regulations.  A  second  rate  of  $116  per 
hour  ($203,096  per  direct  FTE)  is 
established  for  the  nuclear  materials  and 
nuclear  waste  program.  This  rate  is 
applicable  to  those  activities  covered  by 
10  CFR  170.31  of  the  fee  regulations. 
These  rates  are  based  on  the  FY  1995 
direct  FTEs  and  that  portion  of  the  FY 
1995  budget  that  does  not  constitute 
direct  program  support  (contractual 
services  costs)  and  is  not  recovered 
through  the  appropriation  from  the 
NWF. 

The  two  rates  are  based  on  cost  center 
concepts  that  are  now  being  used  for 
NRC  budgeting  purposes.  In 
implementing  cost  center  concepts,  all 
budgeted  resources  for  each  cost  center 
are  assigned  to  that  center  for  analysis 
and  license  fee  purposes  to  the  extent 
they  can  be  separately  distinguished. 
These  costs  include  all  salaries  and 
benefits,  contract  support,  and  travel 
that  are  required  for  each  cost  center 
activity.  Additionally,  all  resources  for 
the  Advisory  Committee  on  Reactor 
Safeguards  (ACRS),  the  Advisory 
Committee  on  Nuclear  Waste  (ACNW), 
the  Office  of  Investigation  (01),  the 
Office  of  Enforcement  (OE),  and  all 
program  direct  resources  for  the  Office 
of  the  General  Counsel  (OGC)  are 
assigned  to  cost  centers.  The  NRC  took 
a  first  step  in  this  direction  in  FY  1994 
when  it  directly  assigned  additional 
effort  to  the  reactor  and  materials 
programs  for  OI.  OE.  ACRS  and  ACNW. 
Commenters  supported  this  change  in 
FY  1994  indicating  that  such 
assignment  better  defines  the 
beneficiaries  of  certain  regulatory 
activities  and  more  equitably  allocates 
the  fees  for  services  provided  (59  FR 
36897;  July  20,  1994).  The  cost  center 
concept  is  discussed  more  fully  in 
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Section  IV— Section-by-Section 
Analysis. 

Third,  the  current  part  170  licensing 
and  inspection  fees  in  §§  170.21  and 
170.31  for  applicants  and  licensees  are 
revised  to  reflect  both  the  revised  hourly 
rates  and  the  results  of  the  review 
required  by  the  Chief  Financial  Officers 
(CFO)  Act.  To  comply  with  the 
requirements  of  the  CFO  Act.  the  NRC 
has  evaluated  historical  professional 
staff  hours  used  to  process  a  licensing 
action  [new  license,  renewal,  and 
amendment)  for  those  materials 
Ucensees  whose  fees  are  based  on  the 
average  cost  method  (flat  fees). 

Based  on  evaluation  of  the  historical 
data  related  to  the  average  number  of 
professional  staff  hours  needed  to 
complete  materials  licensing  actions, 
the  NRC  has  increased  the  fees  in  some 
categories  and  decreased  the  fees  in 
others  to  reflect  the  costs  incurred  in 
completing  the  licensing  actions.  Thus, 
the  revised  average  professional  staff 
hours  reflect  the  changes  in  the  NRC 
licensing  review  program  that  have 
occurred  since  FY  1993.  The  revised 
licensing  fees  are  based  on  the  new 
average  professional  staff  hours  needed 
to  process  the  licensing  actions 
multiplied  by  the  nuclear  materials 
professional  hourly  rate  for  FY  1995  of 
$116  per  hour.  The  data  for  the  average 
number  of  professional  staff  hours 
needed  to  complete  licensing  actions 
were  last  updated  in  FY  1993  (58  FR 
38666;  July  20.  1993).  For  new  licenses 
and  amendments,  the  licensing  fees  for 
FY  1995  are  reduced  in  approximately 
50  percent  of  the  cases,  while  the  fees 
for  renewals  increase  in  over  70  percent 
of  the  cases. 

Fourth,  the  NRC  is  streamlining  the 
fee  program  and  improving  the 
predictability  of  fees  by  eliminating  the 
materials  "flat"  inspection  fees  in 
§170.31  and  including  the  cost  of  the 
inspections  in  10  CFR  part  171. 
Eliminating  the  10  CFR  part  170 
materials  "flat"  fees  recognizes  that  the 
"regulatory  service"  to  licensees, 
referred  to  in  OBRA-90.  comprises  the 
total  regulatory  activities  that  NRC 
determines  are  needed  to  regulate  a 
class  of  licensees.  These  regulatory 
services  include  not  only  inspections, 
but  also  research,  rulemaking,  orders, 
enforcement  actions,  responses  to 
allegations,  incident  investigations,  and 
other  activities  necessary  to  regulate 
classes  of  licensees.  This  action  does  not 
result  in  any  net  fee  increases  for 
affected  licensees  ?  .d  \vill  provide 
those  licensees  with  ^-  ater  fee 
predictability,  a  frequent  request  made 
in  licensees'  comments  on  past  fee 
rules.  The  materials  amiual  fees,  which 
include  the  cost  of  inspections,  become 


effective  for  FY  1995,  and  those 
materials  licensees  who  paid  a  "flat"  10 
CFR  part  170  fee  for  inspections 
conducted  in  FY  1995  will  receive  a 
credit  for  those  payments  towards  the 
FY  1995  annual  fee  assessed  under  10 
CFR  part  171.  Because  there  is  no 
annual  fee  for  licensees  operating  under 
reciprocity  in  non-Agreement  States,  the 
reciprocity  inspection  fee  has  been 
combined  with  the  application  fee. 

In  svunmary.  the  NRC  is  (1) 
establishing  two  10  CFR  part  170  hourly 
rates;  (2)  revising  the  licensing  fees 
assessed  under  10  CFR  part  170  in  order 
to  comply  with  the  CFO  Act's 
requirement  that  fees  be  revised  to 
reflect  the  cost  to  the  agency  of 
providing  the  service;  and  (3) 
eliminating  the  materials  "flat" 
inspection  fees  in  §  170.31  and 
including  the  costs  of  inspections  with 
the  materials  annual  fees  in  §  171.16(d). 
or  with  the  reciprocity  application  fee  in 
§  170.31.  fee  Category  16. 

B.  Amendments  to  10  CFR  Part  171: 
Annual  Fees  for  Reactor  Operating 
Licenses,  and  Fuel  Cycle  Licenses  and 
Materials  Licenses,  Including  Holders  of 
Certificates  of  Compliance. 
Registrations,  and  Quality  Assurance 
Program  Approvals  and  Government 
Agencies  Licensed  by  NRC 

Ten  amendments  have  been  made  to 
10  CFR  part  171.  First,  the  NRC  is 
modifying  its  method  for  recovering 
certain  budgeted  costs.  The  NRC's 
February  23.  1994,  report  to  Congress  in 
response  to  EPA-92  identified  fairness 
and  equity  concerns  regarding  the  fees 
charged  to  recover  the  cost  of  certain 
NRC  activities.  Many  licensees  believed 
it  was  unfair  to  charge  them  fees  for 
activities  and  policies  undertaken  by  the 
NRC  that  did  not  benefit  them  and  were 
not  requested  by  them.  The  NRC  is 
modifying  its  current  policies  for 
allocating  the  budgeted  costs  for  these 
and  other  activities  that  cause  fairness 
and  equity  concerns,  including 
international  activities,  the  nonprofit 
educational  exemption,  the  10  CFR  part 
170  statutory  exemption  for  Federal 
agencies,  the  small  entity  annual  fee 
reduction  resulting  from  implementing 
the  Regulatory  Flexibility  Act.  certain 
Site  Decommissioning  Management 
Program  (SDMP).  generic 
decommissioning  and  reclamation 
activities,  and  regulatory  activities  that 
support  both  NRC  and  Agreement  State 
licensees.  The  budgeted  costs  of 
approximately  $56  million  for  these 
activities  have  been  allocated  to  the 
broadest  base  of  NRC  licensees  because 
the  activities  are  necessary  for  the  NRC 
to  carry  out  its  responsibiUties  but,  in 
most  instances,  go  beyond  the 


regulation  of  those  licensees  or 
applicants  that  pay  fees.  Thus,  the  NRC 
is  allocating  the  approximately  $56 
million  in  fees  for  activities  that  raise 
fairness  and  equity  concerns  to  the 
broadest  base  of  NRC  licensees,  based 
on  the  budgeted  dollars  for  the  class  of 
licensees.  By  allocating  the  costs  in  this 
way,  the  entire  population  of  NRC 
licensees  pay  the  costs.  The  allocation  is 
based  on  the  amount  of  the  budget 
directly  attributable  to  a  class  of 
Ucensees.  This  results  in  operating 
power  reactors  paying  approximately  89 
percent  of  the  costs  of  the  activities  in 
question  with  other  classes  of  licensees 
paying  their  respective  share  of  these 
costs  as  follows:  3  percent  to  fuel 
facilities,  5  percent  to  materials 
licensees,  and  1  percent  to  each  of  the 
spent  fuel,  uranium  recovery  and 
transportation  classes  of  licensees. 

Second.  10  CFR  171.13  is  amended  to 
provide  that  the  NRC  will  publish  the 
proposed  rule  in  the  Federal  Register  as 
early  as  is  practicable  but  no  later  than 
the  third  quarter  of  the  fiscal  year. 
Currently,  the  regulations  provide  for 
issuance  of  the  proposed  rule  during  the 
first  quarter  of  the  fiscal  year. 

Third.  §§  171.15  and  171.16  are 
amended  to  revise  the  annual  fees  for 
FY  1995  to  recover  approximately  100 
percent  of  the  FY  1995  budget  authority, 
less  fees  collected  under  10  CFR  part 
1 70  and  funds  appropriated  from  the 
NWF. 

Fourth,  the  annual  fees  for  operating 
power  reactors  in  §  171.15(d)  are  revised 
to  reflect  a  single  uniform  annual  fee. 
The  NRC  is  streamlining  the  fee 
program  by  assessing  one  uniform 
annual  fee  for  all  operating  power 
reactors. 

Fifth,  as  discussed  earUer,  the  aiuiual 
fees  for  materials  licenses  in  §  171.16(d) 
include  the  budgeted  costs  for  certain 
materials  inspections  which  were 
previously  recovered  under  10  CFR 
170.31. 

Sixth,  the  NRC  is  refining  the  method 
for  calculating  the  annual  fees  for  fuel 
facilities  and  uranium  recovery 
facilities.  The  NRC  indicated  in  its  final 
FY  1994  fee  rule  that  given  the 
questions  raised  at  that  time  by  B&VV 
Fuel  Company,  General  Atomics,  and 
other  fuel  facilities,  it  would  reexamine 
the  fuel  facility  subclass  categorizations, 
and  include  any  restructuring  resulting 
from  this  reexamination  in  the  FY  1995 
proposed  rule  for  notice  and  comment 
(59  FR  36901:  July  20,  1994).  The  NRC's 
revised  methodologies  for  determining 
annual  fees  for  fuel  facility  and  uranium 
recovery  licensees,  described  in  the 
proposed  rule,  are  based  on  this 
reexamination.  These  revised 
methodologies  have  been  used  to 
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determine  the  FY  1995  aimual  fees  for 
both  fuel  facility  and  uraniiun  recovery 
licensees.  The  use  of  the  revised 
methodologies  results  in  an  annual  fee 
that  more  accurately  reflects  the  cost  of 
providing  regulatory  sendees  to  each 
fuel  facility  and  uranium  recovery 
licensee.  'The  revised  methodologies  are 
explained  in  more  detail  in  Section  IV — 
Section-by-Section  Analysis. 

Seventh,  the  NRC  is  modifying  the 
lower-tier  size  standard  for  those 
licensees  that  qualify  as  a  small  entity 
under  the  NRC's  size  standards.  On 
April  7.  1994  (59  FR  16513),  the  Small 
Business  Administration  (SBA)  issued  a 
final  rule  changing  its  size  standards. 
The  SBA  adjusted  its  receipts-based  size 
standard  levels  to  mitigate  the  effects  of 
inflation  ft-om  1984  to  1994.  On  April 
11. 1995  (60  FR  18344),  the  NRC 
published  a  final  rule  amending  the 
NRC's  size  standards.  The  NRC  adjusted 
its  receipts-based  size  standards  from 
$3.5  million  to  $5  miUion  to 
accommodate  inflation  and  to  conform 
to  the  SBA  final  nde.  The  NRC  also 
eliminated  the  separate  $1  million  size 
standard  for  private  practice  physicians 
and  applied  the  receipts-based  size 
standard  of  $5  million  to  this  class  of 
licensees.  This  mirrors  the  revised  SBA 
standard  of  $5  million  for  medical 
practitioners.  The  NRC  also  established 
a  size  standard  of  500  or  fewer 
employees  for  business  concerns  that 
are  manufacturing  entities.  This 
standard  is  the  most  commonly  used 
SBA  employee  standard  and  applies  to 
the  types  of  manufacturing  industries 
that  hold  an  NRC  license. 

The  NRC  has  used  the  revised 
standards  in  the  final  FY  1995  fee  rule. 
The  small  entity  fee  categories  in 
§  171.16(c)  of  this  final  fee  rule  have 
been  modified  to  reflect  the  changes  in 
the  NRC's  size  standards.  The  existing 
maximum  small  entity  annual  fee  of 
$1800  is  continued  for  all  small  entities 
except  those  defined  as  lower-tier  small 
entities  in  this  rule.  The  existing  lower- 
tier  small  entity  fee  of  $400  will  be 
assessed  for  those  manufacturing 
industries  and  educational  institutions 
not  State  or  publicly  supported  with 
less  than  35  employees,  small 
governmental  jurisdictions  with  a 
population  of  less  than  20,000,  and  non- 
manufacturing  entities  with  gross 
receipts  of  less  than  $350,000,  a  higher 
threshold  than  the  current  lower-tier 
level  of  $250,000  in  gross  receipts. 

Eighth,  Footnote  1  of  10  CFR 
171.16(d)  is  amended  to  provide  for  a 
waiver  of  the  FY  1995  annual  fees  for 
those  materials  licensees,  and  holders  of 
certificates,  registrations,  and  approvals 
who  either  filed  for  termination  of  their 
licenses  or  approvals  or  filed  for 


possession  only/storage  licenses  prior  to 
October  1,  1994,  and  permanently 
ceased  licensed  activities  entirely  by 
September  30. 1994.  All  other  licensees 
and  approval  holders  who  held  a  license 
or  approval  on  October  1, 1994,  are 
subject  to  FY  1995  annual  fees.  This 
change  is  in  recognition  of  the  fact  that 
since  the  final  FY  1994  rule  was 
published  in  July  1994,  licensees  have 
continued  to  file  requests  for 
termination  of  their  licenses  or 
certificates  with  the  NRC.  Other 
licensees  have  either  called  or  written  to 
the  NRC  since  the  FY  1994  final  rule 
became  effective  requesting  further 
clarification  and  information  concerning 
the  annual  fees  assessed.  The  NRC  is 
responding  to  these  requests  as  quickly 
as  possible.  However,  tlie  NRC  was 
unable  to  respond  and  take  action  on  all 
of  the  requests  before  the  end  of  the 
fiscal  year  on  September  30.  1994. 
Similar  situations  existed  after  the  FY 
1991.  FY  1992.  and  FY  1993  rules  were 
published,  and  in  those  cases,  NRC 
provided  an  exemption  from  the 
requirement  that  the  annual  fee  is 
waived  only  when  a  license  is 
terminated  before  October  1  of  each 
fiscal  year. 

Ninth,  §  171.17  is  amended  to  add  a 
proration  provision  for  materials 
licenses  that  are  downgraded  during  the 
year  to  a  lower  fee  category.  This 
provision  would  permit  those  materials 
licensees  who  filed  applications  to 
downgrade  their  licenses  to  a  lower  fee 
category  during  the  period  October  1 
through  March  31  of  a  fiscal  year  to  pay 
reduced  annual  fees. 

Tenth.  §  171.19  is  amended  to  credit 
the  quarterly  partial  annual  fee 
payments  and  "flat"  inspection  fee 
payments  for  FY  1995  inspections 
already  made  by  certain  licensees  in  FY 
1995  either  toward  their  total  annual  fee 
to  be  assessed  or  to  make  refunds,  if 
necessary. 

The  amounts  to  be  collected  through 
aimual  fees  in  the  amendments  to  10 
CFR  part  171  are  based  on  the  two 
revised  professional  hourly  rates 
discussed  previously  in  the  summary  of 
the  changes  to  10  CFR  part  170.  The 
amendments  to  10  CFR  part  171  do  not 
change  the  underlying  basis  for  10  CFR 
part  171;  that  is,  charging  a  class  of 
licensees  for  NRC  costs  attributable  to 
that  class  of  licensees.  The  changes  are 
consistent  with  the  Congressional 
guidance  in  the  Conference  Committee 
Report  on  OBRA-90.  which  states  that 
the  "conferees  contemplate  that  the 
NRC  will  continue  to  allocate  generic 
costs  that  are  attributable  to  a  given 
class  of  licensees  to  such  class"  and  the 
"conferees  intend  that  the  NRC  assess 
the  annual  charge  under  the  principle 


that  licensees  who  require  the  greatest 
expenditures  of  the  agency's  resources 
should  pay  the  greatest  annual  fee"  (136 
Cong.  Rec.  at  Hi 2692-93).  For  those 
NRC  costs  not  attributable  to  a  class  of 
licensees,  the  amendments  to  10  CFR 
part  171  follow  the  conferees'  guidance 
which  states  that  "the  Commission 
should  assess  the  charges  for  these  costs 
as  broadly  as  practicable  in  order  to 
minimize  the  burden  for  these  costs  on 
any  licensee  or  class  of  licensees  *  *   •" 
(136  Cong.  Rec.  at  H12692-3). 

C.  FY  1995  Budgeted  Costs 

The  FY  1995  budgeted  costs,  by  major 
activity,  that  will  be  recovered  through 
10  CFR  parts  170  and  171  fees  are 
shown  in  Table  I. 

Table  I.— Recovery  of  NRC's  FY 
1995  Budget  Authority 

(Dollars  in  millions] 


Recovery  mettxxj 


Nuclear  waste  turxl 

Part  1 70  (license  arxJ  inspec- 
tion fees)  

Other  receipts 

Part  171  (annua)  fees): 

Power  Reactors  

Nonpower  Reactors  

Fuel  Facilities  

Spent  Fuel  Storage 

Uranium  Recovery  

TransportatKXi  .'. 

Material  Users 

Rare  Earth  Facilities  


Subtotal  Part  171   

Costs  remaining  to  t>e  recov- 
ered not  Identified  above  .. 


Total 


Estimated 
amount 


$22.0 

141.1 
.1 

262.2 

.3 

10.1 

1.6 

1J 

4.2 

^24.7 

.1 


$305.0 
57.4 


$525.6 


'  Includes  $5.8  million  that  will  not  be  recov- 
ered from  small  materials  licensees  t>ecause 
of  the  reduced  small  entity  fees. 

In  addition  to  the  $57.4  million 
remaining  to  be  recovered  in  Table  I, 
approximately  $5.8  million  must  be 
collected  as  a  result  of  continuing  the 
$1,800  maximum  fee  for  small  entities 
and  the  lower-tier  small  entity  fee  of 
$400  for  certain  licensees.  The 
composition  of  the  $63.2  milUon  is  as 
follows: 

Table  II.— Activities  To  Be  Recov- 
ered Through  Assessment  of  a 
Surcharge 


Activities 

Dollars  in 
millions 

Federal  Agency  Exemption  

Nonprofit  Educational  Exemp- 
tion   

SI  .6 
61 

International  Activities 

10.5 

Small  Entity  Subsidy 

5.8 
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Table  1 1. —Activities  To  Be  Recov- 
ered Through  assessment  of  a 
Surcharge— Continued 


Activities 


Agreement  State  Oversight  

Regulatory  Support  to  Agree- 
ment States ~ 

Site  Decommissioning  Manage- 
ment Plan 

Generic  Decommissioning  and 
Reclamatjon  

Generic  Low  Level  Waste 
(LLW)  


Total 


Dollars  in 
millions 


62 
142 
62 
5.6 
7.0 


$632 


The  NRC  is  continuing  the  existing 
policy  for  recovering  the  $7  million  for 
generic  LLW  activities  from  licensees 
that  generate  significant  LLW.  The 
revised  method  of  allocation,  described 
in  detail  in  the  FY  1993  final  rule  (58 
FR  38669;  July  20, 1994)  allocates  the 
LLW  costs  between  two  groups:  large 
generators  (power  reactors  and  large  fuel 
facilities)  and  small  generators  (all  other 
LLW-producing  licensees).  The 
remaining  $56.2  million  is  distributed  to 
virtually  all  classes  of  licensees  based 
on  the  percentage  of  the  total  budget 
directly  allocated  to  each  class.  The 
resulting  allocations  of  the  $63.2  million 
are  as  follows: 
$55.2  million  to  operating  power 

reactors; 
$2.2  million  to  fuel  facilities; 
$.6  million  to  spent  fuel  storage 

licensees; 
$.6  million  to  transportation  licensees; 
$.6  million  to  uranium  recovery 

facilities;  and 
$4.0  million  to  other  materials  licensees. 

IV.  Section-by-Section  Analysis 

The  following  analysis  of  those 
sections  that  are  amended  by  this  final 
rule  provides  additional  explanatory 
information.  All  references  are  to  Title 
10,  Chapter  I.  U.S.  Code  of  Federal 
Regulations. 

Part  170 

Section  170.11    Exemptions 

This  section  is  amended  to  conform 
the  fee  regulations  to  section  161  w.  of 
the  Atomic  Energy  Act  of  1954.  as 
amended  (AEA).  That  section  of  the 
AEA  currently  allows  the  Commission 
to  charge  part  170  fees  to  power  reactors 
operated  by  the  Tennessee  Valley 
Authority  or  other  Federal  government 
entities  and  to  uraniiun  enrichment 
facilities  operated  by  the  United  States 
Enrichment  Corporation  (USEC),  as 
these  reactors  and  facilities  are  licensed 
or  certified  by  the  NRC.  The  NRC  has 
been  assessing  the  USEC  10  CFR  part 


170  fees  under  the  authority  provided  in 
section  161w.  of  the  AEA.  In  this  final 
rule,  the  NRC  is  now  amending  §  170.11 
to  conform  its  regulations  to  this 
statutory  provision.  In  all  other  cases, 
the  NRC  is  prevented  from  charging  10 
CFR  part  170  fees  to  Federal  agencies  for 
services  rendered,  due  to  a  prohibition 
on  such  charges  contained  in  the 
Independent  Offices  Appropriation  Act, 
31  U.S.C.  9701. 

Section  170.20    Average  Cost  Per 
Professional  Staff  Hour 

This  section  is  amended  to  establish 
two  professional  staff-hour  rates  based 
on  FY  1995  budgeted  costs— one  for  the 
reactor  program  and  one  for  the  nuclear 
material  and  nuclear  waste  program. 
Accordingly,  the  NRC  reactor 
professional  staff- hour  rate  for  FY  1995 
for  all  activities  that  are  based  on  full 
cost  under  §  170.21  is  $123  per  hour,  or 
$214,765  per  direct  FTE.  The  NRC 
nuclear  material  and  nuclear  waste 
professional  staff-hour  rate  for  all 
materials  activities  that  are  based  on  full 
cost  under  §  170.31  is  $116  per  hour,  or 
$203,096  per  direct  FTE.  The  rates  are 
based  ra  the  FY  1995  direct  FTEs  and 
NRC  budgeted  costs  that  are  not 
recovered  through  the  appropriation 
from  the  NWF.  The  NRC  has  used  cost 
center  concepts  in  reallocating  certain 
costs  to  the  reactor  and  materials 
programs  in  order  to  more  closely  align 
the  budgeted  costs  with  specific  classes 
of  licensees.  The  method  used  to 
determine  the  two  professional  hourly 
rates  is  as  follows: 

1.  The  direct  program  FTE  levels  are 
identified  for  both  the  reactor  program 
and  the  nuclear  material  and  waste 
program. 

2.  Direct  contract  support,  which  is 
the  use  of  contract  or  other  services  in 
support  of  the  line  organization's  direct 
program,  is  excluded  from  the 
calculation  of  the  hoiuly  rate  because 
these  support  costs  are  charged  directly 
through  the  various  categories  of  fees. 

3.  All  other  direct  program  costs  (i.e.. 
Salaries  and  Benefits,  Travel)  represent 
"in-house"  costs  and  are  to  be  collected 
by  dividing  them  uniformly  by  the  total 
number  of  direct  FTEs  for  the  program. 
In  addition.  Salary  and  Benefits  plus 
contracts  for  General  and 
Administrative  Support  are  allocated  to 
each  program  based  on  that  program's 
salary  and  benefits.  This  method  results 
in  the  following  costs,  to  be  included  in 
the  hourly  rates. 


TABLE  III.— FY  1995  Budget  Au- 
thority To  BE  l^4CLUDED  IN  HOUR- 
LY RATES 

[Dollars  in  millionsj 


Salary  arxj  benefits 

Reactor 
program 

Materials 
program 

Program  

$148.5 

$43.5 

Allocated  Agency 

Management  and 

Support      

39.9 

11.7 

Subtotal -... 

188.4 

552 

General  and  Adminis- 

trative Support 

(G&A): 

Program  Travel 

and  Other  Sup- 

port   

13.3 

2.7 

Allocated  Agency 

Management  and 

Support  

73.6 

21.6 

SutJtotal 

86.9 

24.3 

Less  offsetting  re- 

ceipts        

.1 

Total  Budget  In- 

cluded in  Hour- 

ly Rate 

275.2 

79.5 

Program  Direct  FTEs 

1281.6 

391.6 

Rate  per  Direct  FTE  . 

214.765 

203,096 

Professional  Hourly 

Rate        

123 

116 

Dividing  the  $275.2  million  budget  for 
the  reactor  program  by  the  niunber  of 
reactor  program  direct  FTEs  (1281.6) 
results  in  a  rate  for  the  reactor  program 
of  $214,765  per  FTE  for  FY  1995. 
Dividing  the  $79.5  million  budget  for 
the  nuclear  materials  and  nuclear  waste 
program  by  the  number  of  program 
direct  FTEs  (391.6)  results  in  a  rate  of 
$203,096  per  FTE  for  FY  1995.  The 
Direct  FTE  Hourly  Rate  for  the  reactor 
program  is  $123  per  hour  (rounded  to 
the  nearest  whole  dollar).  This  rate  is 
calculated  by  dividing  the  cost  per 
direct  FTEs  ($214,765)  by  the  number  of 
productive  hours  in  one  year  (1744 
hours)  as  indicated  in  OMB  Circular  A- 
76,  "Performance  of  Commercial 
Activities."  The  Direct  FTE  Hourly  Rate 
for  the  materials  program  is  $116  per 
hour  (rounded  to  the  nearest  whole 
dollar).  This  rate  is  calculated  by 
dividing  the  cost  per  direct  FTEs 
($203,096)  by  the  number  of  productive 
hours  in  one  year  (1744  hours).  The  two 
professional  rates  of  $123  per  hour  and 
$116  per  hour  are  lower  than  the  FY 
1994  rate  of  $133  per  hour  because  the 
budget  has  been  reduced  and  cost  center 
concepts  have  been  implemented  with 
the  effect  that  more  direct  FTEs  have 
been  charged  to  the  programs. 
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Section  170.21     Schedule  of  Fees  for 
Production  and  Utilization  Facilities, 
Review  of  Standard  Reference  Design 
Approvals.  Special  Projects.  Inspections 
and  Import  and  Export  Licenses 

The  licensing  and  inspection  fees  in 
this  section,  which  are  based  on  full- 
cost  recovery,  are  revised  to  reflect  the 
FY  1995  budgeted  costs  and  to  recover 
costs  inciured  by  the  NRC  in  providing 
licensing  and  inspection  services  to 
identifiable  recipients.  The  fees  assessed 
for  services  provided  under  the 
schedule  are  based  on  the  professional 
hourly  rate,  as  showm  in  §  170.20.  for 
the  reactor  program  and  any  direct 
program  support  (contractual  services) 
costs  expended  by  the  NRC.  Any 
professional  hours  expended  on  or  after 
the  effective  date  of  this  final  rule  wrill 
be  assessed  at  the  FY  1995  hourly  rate 
for  the  reactor  program  as  shown  in 
§  170.20.  Although  the  average  amounts 
of  time  to  review  import  and  export 
licensing  applications  have  not 
changed,  the  fees  in  §  170.21,  facility 
Category  K,  have  decreased  from  FY 
1994  as  a  result  of  the  decrease  in  the 
hourly  rate. 

For  those  applications  currently  on 
file  and  pending  completion,  footnote  2 
of  §  170.21  is  revised  to  provide  that  the 
professional  hours  expended  up  to  the 
effective  date  of  the  final  rule  will  be 
assessed  at  the  professional  rates  in 
effect  at  the  time  the  service  was 
rendered.  For  topical  report  applications 
currently  on  file  which  are  still  pending 
completion  of  the  review  and  for  which 
review  costs  have  reached  the 
applicable  fee  ceiling  established  by  the 
July  2, 1990  rxile,  the  costs  incurred  after 
any  applicable  ceiling  was  reached 
through  August  8,  1991,  will  not  be 
billed  to  the  applicant.  Any  professional 
hours  expended  for  the  review  of  topical 
report  appUcations,  amendments, 
revisions,  or  supplements  to  a  topical 
report  on  or  after  August  9, 1991.  are 
assessed  at  the  applicable  rate 
established  by  §  170.20. 

Section  170.31     Schedule  of  Fees  for 
Materials  Licenses  and  Other  Regulatory 
Services,  Including  Inspections  and 
Import  and  Export  Licenses 

The  licensing  and  inspection  fees  in 
this  section,  which  are  based  on  full- 
cost  recovery,  are  modified  to  recover 
the  FY  1995  costs  incurred  by  the  NRC 
in  providing  licensing  and  inspection 
services  to  identifiable  recipients.  The 
fees  assessed  for  services  provided 
under  the  schedule  will  be  based  on 
both  the  professional  hourly  rate  as 
showm  in  §  170.20  for  the  materials 
program  and  any  direct  program  support 
(contractual  services)  costs  expended  by 


the  NRC.  Those  licensing  fees,  which 
are  based  on  the  average  time  to  review 
an  application  ("flat"  fees),  are  adjusted 
to  reflect  both  the  revised  average 
professional  staff  hours  needed  to 
process  a  licensing  action  (new  license, 
renewal,  and  amendment)  and  the 
decrease  in  the  professional  hourly  rate 
from  $133  per  hour  in  FY  1994  to  $116 
per  hour  in  FY  1995.  The  "flat" 
materials  inspection  fees  in  §  170.31  are 
eliminated  and  combined  with  the 
materials  aimual  fees  in  §  171.16(d). 
Because  there  is  no  annual  fee  for 
licensees  operating  under  reciprocity  in 
non- Agreement  States,  the  application 
fee  includes  the  costs  of  inspections. 

As  previously  indicated,  me  CFO  Act 
requires  that  the  NRC  conduct  a  review, 
on  a  biennial  basis,  of  fees  and  other 
charges  imposed  by  the  agency  for  its 
services  and  revise  those  charges  to 
reflect  the  costs  incurred  in  providing 
the  services.  Consistent  with  the  CFO 
Act  requirement,  the  NRC  has 
completed  its  most  recent  review  of 
license  and  inspection  fees  assessed  by 
the  agency.  The  review  focused  on  the 
flat  fees  that  are  charged  to  nuclear 
materials  users  for  licensing  actions 
(new  licenses,  renewals,  and 
amendments).  The  full  cost  hcense  and 
inspection  fees  (e.g.,  for  fuel  facilities) 
and  aimual  fees  were  not  included  in 
this  biennial  review  because  the  hourly 
rate  for  full  cost  fees  and  the  annual  fees 
are  reviewed  and  updated  aimually  in 
order  to  recover  100  percent  of  the  NRC 
budget  authority. 

To  determine  the  licensing  flat  fees 
for  materials  licensees  and  appUcants, 
the  NRC  uses  historical  data  to 
determine  the  average  number  of 
professional  hours  required  to  perform  a 
licensing  action  for  each  license 
category.  These  average  hours  are 
multiplied  by  the  revised  materials 
program  professional  houxly  rate  of 
$116  per  hour  for  FY  1995.  Because  the 
professional  hourly  rate  is  updated 
annually  and  the  NRC  is  eliminating 
materials  "flat"  inspection  fees,  the  FY 
1995  biennial  review  examined  only  the 
average  number  of  hours  per  licensing 
action  wdth  regard  to  the  10  CFR  Part 
1 70  fees.  The  review  indicated  that  the 
NRC  needed  to  modify  the  average 
number  of  hours  on  which  the  current 
licensing  flat  fees  are  based  in  order  to 
recover  the  cost  of  providing  licensing 
services.  The  average  number  of  hours 
required  for  licensing  actions  was  last 
reviewed  and  modified  in  1993  (58  FR 
38666;  July  20,  1993).  Thus  the  revised 
hours  used  to  determine  the  fees  for  FY 
1995  reflect  the  changes  in  the  licensing 
program  that  have  occurred  since  that 
time.  For  example,  new  initiatives 
underway  for  certain  types  of  licenses 


and  management  guidance  that 
reviewers  conduct  more  detailed 
reviews  of  certain  renewal  applications 
based  on  historical  enforcement  actions 
in  order  to  insure  public  health  and 
safety  have  been  incorporated  into  the 
revised  fees.  For  new  licenses  and 
amendments,  the  licensing  fees  for  FY 
1995  are  reduced  in  approximately  50 
percent  of  the  cases,  while  the  fees  for 
renewals  have  increased  in  over  70 
percent  of  the  cases. 

The  amounts  of  the  licensing  flat  fees 
were  rounded  by  applying  standard 
rules  of  arithmetic  so  that  the  amounts 
rounded  would  be  de  minimis  and 
convenient  to  the  user.  Fees  that  are 
greater  than  $1,000  are  rounded  to  the 
nearest  $100.  Fees  under  $1,000  are 
rounded  to  the  nearest  $10. 

The  licensing  flat  fees  are  applicable 
to  fee  categories  l.C  and  l.D;  2.B  and 
2.C;  3.A  through  3.P;  4.B  through  9.D. 
lO.B,  15A  through  15E  and  16. 
AppUcations  filed  on  or  after  the 
effective  date  of  the  final  rule  are  subject 
to  the  revised  fees  in  this  final  rule. 
Although  the  average  amounts  of  time  to 
review  import  emd  export  hcensing 
applications  have  not  changed,  the  fees 
in  Category  15  have  decreased  from  FY 
1994  as  a  result  of  the  decrease  in  the 
hourly  rate. 

For  those  hcensing.  inspection,  and 
review  fees  assessed  that  are  based  on 
full-cost  recovery  (cost  for  professional 
staff  hours  plus  any  contractual 
services),  the  materials  program  hourly 
rate  of  $116,  as  shown  in  §  170.20, 
applies  to  those  professional  staff  hours 
expended  on  or  after  the  effective  date 
of  the  final  rule. 

Part  171 

Section  171.13    Notice 

The  language  in  this  section  is  revised 
to  reflect  more  accurately  when  the  NRC 
expects  to  publish  its  aimual  proposed 
fee  rules.  TTie  NRC's  experience 
indicates  that  the  agency  has  been 
unable  to  publish  the  proposed  rule 
during  the  first  quarter  of  the  fiscal  year 
as  indicated  in  the  current  FY  1994  rule. 
Therefore,  this  section  is  revised  to 
indicate  that  the  NRC  will  publish  the 
proposed  rule  in  the  Federal  Register  as 
early  as  is  practicable  but  no  later  than 
the  third  quarter  of  the  fiscal  year. 

Section  171.15    Annual  Fee:  Reactor 
Operating  Licenses 

The  annual  fees  in  this  section  are 
revised  to  reflect  FY  1995  budgeted 
costs.  Paragraphs  (a),  (b)(3),  (c)(1),  (c)(2), 
(d),  and  (e)  are  revised  to  comply  with 
the  requirement  of  OBRA-90  to  recover 
approximately  100  percent  of  the  NRC 
budget  for  FY  1995.  Table  IV  shows  the 
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budgeted  costs  that  are  allocated 
directly  to  operating  power  reactors  as 
part  of  the  base  annual  fee.  They  have 
been  expressed  in  terms  of  the  NRC's  FY 
1995  programs  and  cost  centers.  The 
resulting  total  base  annual  fee  amount 
for  power  reactors  is  shown,  as  well  as 
the  one  uniform  base  annual  fee  that 
will  be  assessed  to  all  operating 
reactors. 

The  NRC  is  streamlining  the  fee 
program  by  assessing  one  uniform  base 
annual  fee  for  all  operating  power 
reactors.  During  the  past  four  years,  the 
NRC  has  followed  a  somewhat  lengthy 
and  time  consuming  process  in 
calculating  the  amount  of  the  power 
reactor  annual  fees.  The  annual  fees 
were  determined  in  three  ways.  First, 
within  the  operating  power  reactor 
class,  a  distinction  was  made  between 
the  four  vendor  groups,  that  is,  Babcock 
&  Wilcox.  Combustion  Engineering, 
General  Electric  and  Westinghouse. 
Second,  within  each  yendor  group,  a 
distinction  was  made  using  the  type  of 
containment,  for  example.  General 


Electric  Mark  I,  n  or  HI.  Third,  a 
distinction  was  made  based  on  the 
location  of  the  reactor:  whether  or  not 
it  is  located  east  or  west  of  the  Rocky 
Mountains.  The  NRC  indicated  in  the 
FY  1991  rule  (56  FR  31479;  July  10, 
1991)  and  again  in  its  request  for  public 
comment  on  NRC  fee  policy  (58  FR 
21119;  April  19.  1993)  that  it  would  be 
reexamining  this  approach  with  a  view 
toward  simplifying  the  method  for 
determining  annual  fees  and 
streamlining  the  fee  process  without 
causing  an  unfair  burden.  The  NRC 
Office  of  the  Inspector  General  (OIG),  in 
its  report  dated  October  26, 1993.  on 
license  fees,  described  the  fee  process  as 
very  detailed  and  labor  intensive  and 
stated  that  substantial  effort  is  expended 
in  attempting  to  make  the  process 
equitable  and  the  costs  reasonable.  The 
OIG  stated  that  the  determination  of  the 
Part  171  fees  could  be  simplified  by 
eliminating  and  streamlining  much  of 
the  detailed  analyses  performed  as  part 
of  the  process.  This  detailed  breakdown 
of  the  reactor  annual  fees  was 


implemented  when  there  were 
significant  differences  in  the  NRC 
research  funding  for  the  various  types  of 
reactors.  This  is  no  longer  the  case.  For 
example,  in  FY  1991.  the  difference 
between  the  highest  and  lowest  power 
reactor  annual  fee  was  $229,000  and  in 
FY  1993  the  difference  was  $96,000. 
The  NRC.  for  FY  1995.  calculated  the 
reactor  annual  fees  using  both  the 
current  method  (different  fees  for 
different  types  of  reactors)  and  the 
uniform  method.  The  uniform  annual 
fee  of  $2,936,000  is  $23,000  higher  than 
the  lowest  fee  under  the  current 
method,  which  is  less  than  1  percent  of 
the  $2.9  million  annual  fee  for  an 
operating  power  reactor  and  $11,000 
lower  than  the  highest  fee  under  the 
current  method.  Because  of  this 
extremely  small  difference,  the  NRC  is 
establishing  a  single  uniform  annual  fee 
for  each  operating  power  reactor.  Not 
only  will  this  not  cause  an  unfair 
burden,  but  it  will  allow  the  NRC  to 
streamline  the  fee  program  and  simplify 
the  fee  process. 


Table  IV.— Allcx:ation  of  NRC  FY  1995  Budget  to  Power  Reactors'  Base  Fees^ 


Reactor  Program 

Cost  Center  Reactor  Regulation: 

Inspections  

Reactor  Oversight  

Reactor  and  Site  Licensing 

Reactor  Aging  and  Renewal 


Safety  Assessment  and  Regulatory  Development 
Independent  Analysis  of  Operational  Experience  .. 

Tectmical  Trjuning  and  Qualification 

Investigations,  Enforcement  and  Legal  Advice  . — 
Irxlependent  Review  ■ 


Program  total 


Program  support 
(S.K) 


Direct  FTE 


Cost  Center  Total 


Cost  Center  Standard  Reactor  Designs: 

Design  Certification  

Safety  Assessment  

Legal  Advice 

Independent  Review  


S4.350 

11.615 

1.660 

19.973 

33.687 

7,939 

4.728 

11 

536 


471.4 
357.0 
26.3 
54.7 
69.5 
47.0 
19.0 
59.0 
42.0 


Allocated  to  power  reactors 


Program  support 
($,K) 


$6,873 
14.885 


86 


Cost  Center  Total 


Nuclear  Materials  and  Nuclear  Waste  Program 

Cost  Center  Fuel  Facilities: 

Licensing  and  Inspection  

Cost  Center  LLW  and  Decommissioning: 

Licer^ing  and  Inspection  

Reactor  Decommissioning 

Radiological  Surveys ~ 


Cost  Center  Total 


1.304 

50 

100 

1.653 


91.6 

19.7 

3.0 

10.0 


$4,350 

11.615 

1.660 

19,973 

33.687 

7,939 

4,728 

11 

536 


Direct  FTE 


$84,499 


$6,873 
14,885 


86 


$21,844 


471.4 
357.0 
26.3 
54.7 
69.5 
47.0 
19.0 
59.0 
42.0 


1,145.9 


91.6 

19.7 

3.0 

10.0 


124.3 


28.5 

2.6 
6.7 


Management  and  Support  Programs 
Cost  Center  Special  Technical  Programs: 

Educational  Grants 

Small  Business  Innovation  Research  


$1,050 
1.844 


100 
331 


$431 


.9 
6.7 


7.6 


$1,050 
1.844 


Table  IV.— Allocation  of  NRC  FY  1995  Budget  to  Power  Reactors'  Base  Fees^— Continued 


\ 

Program  total 

Allocated  to  power  reactors 

Program  support 
($.K) 

Direct  FTE 

Program  support 
($.K) 

Direct  FTE 

Nuclear  Materials  Mgt.  and  Safeguards  System 

1.165 

1.0 

850 

.7 

Cost  Center  Total  

$3,744 

.7 

Reactor  Program  Total 

$110,518 

1.278.6 

Total  base  fee  amount  allocated  to  power  reactors  

2  S3&5  0  million 

Less  estimated  part  1 70  power  reactor  fees  

S122  Q  million 

Part  171  amount  for  operating  power  reactors  

S262  1  million 

Part  171  base  fee  for  each  operating  reactor 

S262  1  million 

(=>) 

'  Base  annual  fees  include  all  costs  attritHJtable  to  the  operating  power  reactor  dass  of  licensees.  The  base  fees  do  not  include  costs  allocated 
to  power  reactors  for  policy  reasons. 
^Amount  is  obtained  by  multiplying  the  direct  FTE  times  ttie  rate  per  FTE  ($214,765)  and  adding  the  program  suoport  funds 
3  108  reactors=S2,427,000  per  reactor.  ^^ 


Paragraph  (b)(3)  is  revised  to  establish 
the  base  uniform  annual  fee  for  each 
operating  power  reactor  and  to  change 
the  fiscal  year  references  from  FY  1994 
to  FY  1995. 

Paragraphs  (c)(1)  and  (c)(2)  are 
amended  to  show  the  amount  of  the 


budget  allocated  for  policy  reasons 
(surcharge)  to  operating  reactors  for  FY 
1995.  This  surcharge  is  added  to  the 
base  annual  fee  for  each  operating 
power  reactor.  The  purpose  of  this 
surcharge  is  to  recover  those  NRC 
budgeted  costs  that  are  not  directly  or 

Table  V 

[In  millions  of  dollars] 


solely  attributable  to  operating  power 
reactors  but  nevertheless  must  be 
recovered  to  comply  with  the 
requirements  of  OBRA-90. 

The  FY  1995  budgeted  costs  that  are 
to  be  recovered  in  the  surcharge  from  all 
licensees  are  as  follows: 


Category  of  costs 


1 .  Activities  not  attritxjtable  to  an  existing  NRC  licensee  or  class  of  licensee: 

a.  International  cooperative  safety  program  and  international  safeguards  activities 

b.  Agreement  State  oversight „ ~.""™"""!"!! 

c.  Low-level  waste  disposal  generic  activities;  and  

d.  Site  decommissioning  management  plan  activities  not  recoverat>le  under  10  CFR  Part  170 

2.  Activities  not  assessed  Part  1 70  licensing  and  inspection  fees  or  Part  1 71  annual  fees  based  on  existing  law  or  Commis- 
sion policy: 

a.  Fee  Exemption  of  nonprofit  educational  institutions;  

b.  Licensing  and  inspection  activities  associated  with  other  Federal  agencies;  ..„ 

c.  Costs  not  recovered  from  Part  171  for  small  entities  [ 

3.  Activities  supporting  NRC  operating  licensees  and  Ottiers. 

a.  Regulatory  support  to  Agreement  States 

b.  Decommissioning-Reclamation 


Total  budgeted  costs 


FY  1995  budgeted 

costs  ($  in  mil- 

liorts) 


10.5 
6.2 
7.0 
5.6 


6.1 
1.6 
5.8 

14.2 
62 


63.2 


Excluding  low-level  waste  costs 
totalling  $7  million,  the  current  policy 
allocates  the  remaining  $56.2  million 
based  on  three  different  methods.  First, 
100  percent  of  costs  for  certain  activities 
(e.g..  international  activities  and  the 
nonprofit  educational  institution 
exemption)  are  allocated  to  operating 
power  reactors,  based  on  the  guidance 
in  the  Conference  Committee  report 
accompanying  OBRA-90  which  stated 
that  these  types  of  costs  may  be 
recovered  from  such  licensees  as  the 
Commission  determines  can  fairly. 


equitably  and  practicably  contribute  to 
their  payment.  The  second  method 
prorates  the  costs  of  some  activities 
(e.g..  small  entity  subsidy  and 
Agreement  State  oversight)  to  all 
licensees  under  the  implicit  assumption 
that  no  one  class  of  licensees  should 
have  to  bear  the  full  cost.  Under  the 
third  method.  100  percent  of  the  costs 
of  some  activities  (e.g..  SDMP  and 
regulatory  support  to  Agreement  States) 
are  allocated  to  the  class  of  licensees  to 
which  the  activities  relate,  independent 
of  whether  the  activities  are  needed  for 


current  licensees/applicants  or  support 
non-NRC  licensees.  In  addition  to  being 
based  on  three  different  principles,  the 
current  policy  creates  significant  annual 
fee  problems  for  classes  of  licensees 
with  a  small  or  declining  number  of 
licensees.  For  example,  as  more  states 
become  Agreement  States,  the  relatively 
fixed  costs  for  generic  regulatory 
activities  (e.g.,  rulemaking,  research, 
evaluation  of  operational  data  and 
pohcy  development)  that  support  both 
NRC  and  Agreement  State  licensees  will 
be  allocated  to  a  smaller  number  of 
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materials  licensees,  causing  the  NRC 
materials  licensees'  annual  fees  to 
increase  substantially.  For  example,  if 
the  four  States  who  have  expressed 
interest  in  becoming  Agreement  States 
do  so  within  the  next  few  years,  then 
the  remaining  NRC  materials  licensees' 
annual  fees  would  increase  by  about  30 
percent  from  current  levels. 

Therefore,  the  NRC  is  changing  the 
current  policy  for  allocating  the  costs  for 
activities  which  have  raised  fairness  and 
equity  concerns  among  many  NRC 
bcensees.  The  changes  are  based  on  the 
premise  that  these  costs  should  be  borne 
by  all  NRC  licensees,  because  while  the 
activities  are  necessary  for  the  NRC  to 
carry  out  its  responsibilities,  in  most 
instances,  they  go  beyond  the  regulation 
of  those  licensees  or  applicants  that  pay 
fees.  Thus,  the  NRC  has  allocated  the 
costs  in  question  to  the  broadest  base  of 
NRC  licensees  that  pay  annual  fees.  The 


allocation  is  based  on  the  amount  of  the 
budget  directly  attributable  to  a  cltiss  of 
licensees  and  results  in,  for  instance, 
operating  power  reactors  paying  89 
percent  of  the  cost  of  these  activities, 
compared  to  approximately  50  percent 
of  these  costs  in  the  FY  1994  rule. 

This  change  is  consistent  with  the 
guidance  in  the  Conference  Committee 
Report  that  accompanied  OBRA-90. 
First,  by  allocating  these  costs  to  the 
broadest  base  of  NRC  licensees,  this 
change  is  consistent  with  the 
Conference  Report  guidance  that:  "The 
Conunission  should  assess  the  charge 
for  these  activities  as  broadly  as 
practicable  in  order  to  minimize  the 
burden  for  these  costs  on  any  licensee 
or  class  of  licensees  so  as  to  establish  as 
fair  and  equitable  a  system  as  is 
feasible."  Second,  allocating  a  higher 
percentage  of  these  costs  to  operating 
power  reactors  as  opposed  to  other 


classes  of  licensees  is  also  consistent 
with  the  Conference  Report  guidance 
that:  "These  expenses  may  be  recovered 
from  such  licensees  as  the  Commission, 
in  its  discretion,  determines  can  fairly, 
equitable  and  practicably  contribute  to 
their  payment."  Allocating  these  costs 
to  the  universe  of  NRC  licenses  will 
minimize  the  impact  of  the  declining 
numbers  of  licenses  in  any  specific 
class,  because  the  costs  will  be  allocated 
over  the  maximum  number  of  licensees. 
It  will  also  put  in  place  both  a  policy 
that  will  help  mitigate  future  fee 
concerns  associated  with  declining 
number  of  licenses,  and  a  single 
methodology  for  allocating  these  types 
of  costs,  something  that  has  been 
requested  in  comments  submitted  on 
previous  proposed  fee  rules. 

The  annual  additional  charge  for  each 
operating  power  reactor  is  determined 
as  follows: 


Generic  LLW  Cost  Allocated  =.74  x  $6.972K  =  $5,1 59K 
Other  Activities  Allocated  =.89  x  $56,229K  =  $50.044K 
Subtotal  Budgeted  Costs  $55,203K 

Less  Amount  to  be  Assessed 

to  Small  Older  Reactors  -  206K 

Total  Budgeted  Costs  $54,997K 

Total  budgeted  costs  allocated     ^  S54.997K  ^  ^^^  ^  ^^  ^^^.^^  ^^^^  ^^^^^ 
Total  number  of  operating  reactors  108 


With  respect  to  Big  Rock  Point,  a 
smaller  older  reactor,  the  NRC  hereby 
grants  a  partial  exemption  from  the  FY 
1995  annual  fees  similar  to  FY  1994 
based  on  a  request  filed  with  the  NRC 
in  accordance  with  §  171.11.  The  total 
amount  of  $0.2  miUion  to  be  paid  by  Big 
Rock  Point  has  been  subtracted  from  the 
total  amount  assessed  operating  reactors 
as  a  surcharge. 

Based  on  the  information  in  Tables  FV 
and  V,  each  operating  power  reactor, 
except  Big  Rock  Point,  will  pay  a  base 
annual  fee  of  $2,427,000  and  an 
additional  charge  of  $509,000  for  a  total 
FY  1995  annual  fee  of  $2,936,000.  The 
annual  fee  in  this  final  rule  is  less  than 
the  annual  fee  shown  in  the  proposed 
rule  because  of  higher  estimated 
collections  anticipated  in  FY  1995  from 
10  CFR  Part  170  fees. 

Paragraph  (d)  is  revised  to  show  the 
amount  of  the  total  FY  1995  uniform 
annual  fee,  including  the  surcharge,  to 
be  assessed  to  each  operating  power 
reactor. 

Paragraph  (e)  is  revised  to  show  the 
amount  of  the  FY  1995  annual  fee  for 


nonpower  (test  and  research)  reactors. 
In  FY  1995.  $339,000  in  costs  are 
attributable  to  those  commercial  and 
non-exempt  Federal  government 
organizations  that  are  licensed  to 
operate  test  and  research  reactors. 
Applying  these  costs  uniformly  to  those 
nonpower  reactors  subject  to  fees  results 
in  an  aimual  fee  of  $56,500  per 
operating  license.  The  Energy  Policy  Act 
of  1992  established  an  exemption  for 
certain  Federally-owned  research 
reactors  that  are  used  primarily  for 
educational  training  and  academic 
research  purposes,  where  the  design  of 
the  reactor  satisfies  certain  technical 
specifications  set  forth  in  the  legislation. 
Consistent  with  this  legislative 
requirement,  the  NRC  granted  an 
exemption  fi-om  annual  fees  for  FY  1992 
and  FY  1993  to  the  Veterans 
Administration  Medical  Center  in 
Omaha,  Nebraska,  the  U.S.  Geological 
Survey  for  its  reactor  in  Denver, 
Colorado,  and  the  Armed  Forces 
Radiobiological  Institute  in  Bethesda, 
Maryland,  for  its  research  reactor.  This 


exemption  was  initially  codified  in  the 
July  20, 1993  (58  FR  38695)  final  fee 
rule  at  §  171.11(a)  and  more  recently  in 
the  March  17, 1994  (59  FR  12543)  final 
rule  at  §  171.11(a)(2).  The  NRC  amended 
§  171.11(a)(2)  on  July  20, 1994  (59  FR 
36895)  to  exempt  from  annual  fees  the 
research  reactor  owned  by  the  Rhode 
Island  Atomic  Energy  Commission.  The 
NRC  will  continue  to  grant  exemptions 
from  the  annual  fee  to  those  Federally- 
owned  and  State  owned  research  and 
test  reactors  who  meet  the  exemption 
criteria  specified  in  §  171.11. 

Section  171.16    Aimual  fees:  Materials 
Licensees,  Holders  of  Certificates  of 
Compliance,  Holders  ofSealed  Source 
and  Device  Registrations,  Holders  of 
Quality  Assurance  Program  Approvals, 
and  Government  Agencies  Licensed  by 
the  NRC 

Section  171.16(c)  covers  the  fees 
assessed  for  those  licensees  that  can 
qualify  as  small  entities  under  NRC  size 
standards.  On  April  7, 1994  (59  FR 
16513),  the  Small  Business 
Administration  (SBA)  issued  a  final  rule 


changing  its  size  standards.  The  SBA 
adjusted  its  receipts-based  size  standard 
levels  to  mitigate  the  effects  of  inflation 
from  1984  to  1994.  On  April  11.  1995 
(60  FR  18344),  the  NRC  pubfished  a 
final  rule  amending  its  size  standards. 
The  size  standards  are  as  follows: 

(a)  A  small  business  is  a  for-profit 
concern  and  is  a — 

(1)  Concern  that  provides  a  service  or 
a  concern  not  engaged  in  manufacturing 
with  average  gross  receipts  of  $5  million 
or  less  over  its  last  three  completed 
fiscal  years;  or 

(2)  Manufacturing  concern  with  an 
average  number  of  500  or  fewer 
employees  based  upon  employment 
during  each  pay  period  for  the 
preceding  12  calendar  months. 

(b)  A  small  organization  is  a  not-for- 
profit  organization  which  is 
independently  owned  and  operated  and 
has  annual  gross  receipts  of  $5  million 
or  less. 

(c)  A  small  governmental  jurisdiction 
is  a  government  of  a  city,  county,  town, 
towrnship,  village,  school  district,  or 
special  district  with  a  population  of  less 
than  50,000. 

(d)  A  small  educational  institution  is 
one  that  is — 


(1)  Supported  by  a  qualifying  small 
governmental  jurisdiction;  or 

(2)  Not  state  or  publicly  supported 
and  has  500  or  fewer  employees. 

(e)  For  purposes  of  this  section,  the 
NRC  shall  use  the  Small  Business 
Administration  definition  of  receipts. 
(13  CFR  402(b)(2)).  A  licensee  who  is  a 
subsidiary  of  a  large  entity  does  not 
qualify  as  a  small  entity  for  purposes  of 
this  section. 

Therefore,  the  small  entity  categories 
in  §  171.16(c)  of  this  final  fee  rule  have 
been  modified  to  reflect  the  changes  in 
the  NRC's  size  standards.  Consistent 
with  the  establishment  of  an  employee 
size  standard  for  manufacturers,  the 
NRC  is  establishing  a  new  maximum 
small  entity  fee  for  manufacturing 
industries  with  35  to  500  employees  at 
$1,800  and  a  lower-tier  small  entity  fee 
of  $400  is  established  for  those 
manufacturing  industries  and 
educational  institutions  not  State  or 
publicly  supported  with  less  than  35 
employees.  The  lower-tier  receipts- 
based  threshold  of  $250,000  is  raised  to 
$350,000  to  reflect  approximately  the 
same  percentage  adjustment  as  that 
made  by  the  SBA  when  they  adjusted 


the  receipts-based  standard  from  $3.5 
million  to  $5  million. 

Section  171.16(d)  is  revised  to  reflect 
the  FY  1995  budgeted  costs  for  materials 
licensees,  including  Govenunent 
agencies,  licensed  by  the  NRC.  These 
fees  are  necessary  to  recover  the  FY 
1995  generic  and  other  regulatory  costs 
totalling  $42.5  million  that  apply  to  fuel 
facilities,  uranium  recovery  fecilities, 
rare  earth  facilities,  spent  fuel  facilities, 
holders  of  transportation  certificates  and 
QA  program  approvals,  and  other 
materials  licensees,  including  holders  of 
sealed  source  and  device  registrations. 

Tables  VI  and  VII  show  the  NRC 
programs,  cost  centers,  and  resources 
that  are  attributable  to  fuel  facilities  and 
materials  users,  respectively.  The  costs 
attributable  to  the  uranium  recovery  and 
rare  earth  classes  of  licensees  are  those 
associated  with  uranium  recovery  and 
rare  earth  licensing,  inspection,  and 
generic  activities.  For  transportation,  the 
costs  are  those  budgeted  for 
transportation  licensing,  inspection,  and 
generic  activities.  Similarly,  the     ' 
budgeted  costs  for  spent  fuel  storage  are 
those  for  spent  fuel  storage  licensing, 
inspection  and  generic  activities. 


Table  VI:— Allocation  of  NRC  FY  1995  Budget  to  Fuel  Facility  Base  Fees^ 


Cost  Center:  Fuel  Facilities: 

Fuel  Fabficators  Oversight  and  Inspections 

Cost  Center:  LLW  and  Decommissioning: 

Decommissioning  

Cost  Center:  Other  Nuclear  Materials  and  Waste: 

Independent  Analysis  of  Operating  Experience  . 

Technical  Training  and  Qualification 

Adjudicatory  Reviews 

Investigations,  Enforcement,  Legal  Advice 

Cost  Center:  Special  Technical  Program: 

Nuclear  Materials  Mgt.  and  Safeguards  System 


Total 


Total  Base  Fee  Amount  Allocated  to  Fuel  Facilities 
Less  Part  170  Fuel  Facility  Fees  


Total  program  element 


Program  support 
S,K 


$1,698 

4,447 

346 
692 

11 

1,165 


FTE 


Part  171  Base  Fees  for  Fuel  Facilities 


59.0 

50.0 

8.0 

2.0 

1.0 

39.0 

1.0 


Allocated  to  fuel  facility 


Program  support 
S.K 


51,486 

325 

60 
138 

1 

47 


S2,066 


FTE 


56.1 
1.7 

1.6 
.4 
.5 

1.6 


61.9 


2  SI  4.6  million 
4.5  million 


$10.1  million 


'Base  anriual  fee  includes  all  costs  attrilxrtable  to  the  fuel  facility  class  of  licensees.  The  base  fee  does  not  include  costs  allocated  to  fuel  fa- 
ciiniGs  lOf  policy  r63sons. 
2  Amount  is  obtained  by  multiplying  the  direct  FTE  times  the  rate  per  FTE  (5203,096)  and  adding  the  program  support  funds. 
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TABLE  VII.— Allcxation  OF  FY  1995  Budget  to  Material  Users'  Base  Fees^ 


Nuclear  Materials  &  Nuclear  Waste  Program 
Cost  Center:  Matenals  Users: 


Licensing/Inspection  of  Matenals  Users 

Materials  Licensee  Perlormance  

Materials  Regulatory  Standards 

Radiation  Protection  Health  Effects 


Total  program  element 


Program  support 
S.K 


FTE 


Allocated  to  materials  users 


Cost  Center  Total 


Cost  Center:  LLW  &  Decommissioning: 

Licensing  &  Inspections  

Decommissioning  

Radiological  Surveys 


2,436 

700 

1.494 

1,621 


113.0 

1.8 

12.8 

5.3 


Cost  Center  Total 


Cost  Center:  Other  Nuclear  Materials: 
Analysis  of  Operational  Expenence 

Technical  Training 

Adjudicatory  Reviews » 

Investigations/Enforcement ~ 

Event  Evaluation  


50 

214 

1.653 


Program  support 
S,K 


721 
189 
403 
438 


FTE 


1.751 


2.6 
32.8 


346 
692 


Cost  Center  Total 


Total  Program 

IManagement  &  Support  Program 
Cost  Center:  Special  Technical  Programs: 

Nuclear  Material  Management  &  Safeguard  Systems 


11 


1.165 


Total  All  Programs 


Base  Amount  Allocated  to  Materials  Users 
Less  Part  170  Materials  Users  Fees 


Part  171  Base  Fees  For  Materials  Users 


8.0 

2.0 

1.0 

39.0 

16.0 


69 
372 


82.3 

.5 

3.5 

1.4 


87.7 


2 
3.5 


441 


184 
498 


691 


3.7 


1.7 

1.4 

.5 

24.4 

4.4 


32.4 


1.0 


2.883 


74 


2.957 


123.8 


123.9 


2  28.1  million 
3.4  million 


24.7  million 


.  Base  annual  fee  includes  all  costs  attributat)le  to  the  materials  class  of  Ik^nsees.  The  base  fee  does  not  include  costs  allocated  to  materials 
'"f '^unTls'SSi-^Tmultiplying  the  direct  FTE  times  the  rate  per  FTE  (S203.096)  and  adding  the  program  support  funds. 


Major  Fuel  Facilities 

The  allocation  of  the  NRC's  $10.1 
million  in  budgeted  costs  to  the 
individual  fuel  facilities  is  based  on  the 
revised  methodologies  indicated  earlier. 
The  NRC  indicated  in  its  final  FY  1994 
fee  rule  that  given  the  questions  raised 
at  that  time  by  B&W  Fuel  Company. 
General  Atomics,  and  other  fuel 
facilities  it  would  reexamine  the  fuel 
facility  subclass  categorizations  and  that 
any  restructuring  resulting  from  this 
reexamination  would  be  included  in  the 
FY  1995  proposed  rule  for  notice  and 
comment  (59  FR  36901;  July  20. 1994). 
The  NRC  is  therefore  establishing  a 
revised  methodology  for  determining 
annual  fees  for  fuel  facilities.  The 
revised  methodology  has  been  used  to 
determine  the  FY  1995  annual  fees.  The 
objective  of  revising  the  methodology  is 
to  reflect  more  precisely  agency  generic 
costs  attributable  to  fuel  facility 


licensees.  This  new  methodology  results 
in  the  creation  of  five  fuel  facility 
license  fee  categories.  Licenses  are 
grouped  into  these  categories  according 
to  their  license  (nuclear  material  type, 
enrichment,  form,  quantity,  and  use/ 
associated  activity)  and  according  to  the 
scope,  depth  of  coverage  and  rigor  of 
generic  regulatory  programmatic  effort 
applicable  to  each  category.  This 
methodology  caj\.  be  applied  to 
determine  fees  for  new  licenses,  current 
Ucenses  and  for  licensees  in  unique 
license  situations.  In  each  case,  the 
existing  license  was  used  to  determine 
values  for  licensed  nuclear  material  and 
its  use  without  regard  for  current  or 
planned  licensee  activities,  which  are  at 
the  discretion  of  the  licensee. 

The  methodology  is  amenable  to 
chemges  in  the  number  of  licenses, 
licensed  material/activities,  and  total 
programmatic  resources  to  be  recovered 
through  aimual  fees.  When  a  license  is 


modified,  given  that  NRC  recovers 
approximately  100  percent  of  its  generic 
regulatory  program  costs  through  fee 
recovery,  this  revised  fuel  facility  fee 
methodology  may  result  in  a  change  in 
fee  category  and  may  have  an  effect  on 
the  fees  assessed  to  other  licensees.  For 
example,  if  a  hael  facility  licensee 
amended  its  license  so  as  to  avoid  part 
171  fees  for  fuel  facilities,  the  budget  for 
the  safety  component  would  be  spread 
only  among  those  remaining  licensees, 
resulting  in  a  higher  annual  fee  for  those 
licensees. 

Therefore,  the  methodology  is  applied 
as  follows.  First,  a  fee  category  is 
assigned  based  on  certain  criteria  and 
the  licensed  nuclear  material  and  use/ 
associated  activity.  Although  a  licensee 
may  choose  not  to  fully  utilize  a  license, 
the  license  is  still  used  as  the  source  for 
determining  authorized  nuclear  material 
and  use/associated  activity.  Next,  the 
category /license  information  is  used  to 
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determine  where  the  license  will  fit  into 
the  matrix.  The  matrix  depicts  the 
categorization  of  licenses  by  authorized 
material  and  use/activity  and  the 
relative  programmatic  effort  associated 


with  each  category.  The  programmatic 
effort  (expressed  as  a  value  in  the 
matrix)  reflects  the  safety  or  safeguards 
significance  associated  with  the 
authorized  nuclear  material  and  use/ 


activity,  and  the  conmiensurate  generic 
regulatory  program  (i.e.,  scope,  depth 
and  rigor).  The  relative  weighted  factors 
per  facility  for  the  various  subclasses  are 
as  follows: 


High  Enriched  Fuel  

Low  Enriched  Fuel 

Limited  Operations  Facility 

UF6  Conversion 

Others 


Numt)er  of 
facilities 


Relative  weight  per  facil- 
ity 


Safety         Safeguards 


1.00 
.52 
.20 
.30 

.12 


1.00 
.34 
.11 


.09 


The  above  weighted  factors  for  the 
safety  and  safeguards  portion  are 
applied  to  the  $10.1  million  base  fee.  To 
this  base  fee,  the  LLW  and  other 
surcharges  are  added.  The  resulting 
annual  fee  for  each  fuel  facility, 
including  the  addition^  charge 
(surcharge)  is  shown  below. 


Type  of  facility 

Annual  fee 

High  Enriched  Fuel: 
Babcock  &  Wilcox  

$2,569,000 

Nuclear  Fuel  Services 

2,569.000 

Low  Enriched  Fuel: 
Combustion  Engineering 

(Hematite)  

General  Electric  

1,261,000 
1,261  000 

Siemens  Nuclear  Power  

Westinghouse  

Limited  Operation  Facilities: 
B&W  Fuel  Corrpany  

1,261,000 
1,261,000 

501,700 

UFe  Conversion: 
AlliedSignal  Corp  

639,200 

Other  Fuel  Facilities: 
Batxock  &  Wilcox  

340  700 

General  Atomics  

340,700 

General  Electric  

340  700 

Uranium  Recovery 

Of  the  $2.3  milhon  ($1.8  million  in 
base  budget  plus  $0.5  million  in 
surcharge)  attributable  to  the  uranium 
recovery  class  of  licensees, 
approximately  $1.9  million  will  be 
assessed  to  the  Department  of  Energy 
(DOE)  to  recover  the  dosts  associated 
with  DOE  facilities  under  the  Uranium 
Mill  Tailings  Radiation  Control  Act  of 
1978  (UMTRCA).  In  September  1993, 
EXDE  became  a  general  licensee  of  the 
NRC  because  post-reclamation  closure 
of  the  Spook.  Wyoming  site  had  been 
achieved.  There  are  two  additional 
UMTRCA  sites  now  under  the  general 
license:  Burrell.  Pennsylvania  and 
Loman,  Idaho. 

As  indicated  earlier,  the  NRC  has 
refined  its  methodology  for  establishing 
part  171  annual  fees  for  non-DOE 
uranium  recovery  licenses.  The 
methodology  identifies  three  categories 
of  licenses:  (^  Conventional  uranium 


mills;  (2)  solution  mining  uranium 
mills;  and  (3)  mill  tailings  disposal 
facilities,  each  of  which  benefits  from 
the  generic  uranium  recovery  program. 
In  order  to  determine  the  benefits  to 
each  uraniim:!  recovery  category,  a 
matrix  was  established  to  relate  the 
category  and  the  level  of  benefit,  by 
program  element  and  subelement.  The 
two  major  program  elements  of  the 
generic  uranium  recovery  program  are 
activities  related  to  facility  operations 
and  those  related  to  facility  closure. 
Each  of  these  elements  was  further 
divided  into  three  «ubelements.  The 
three  major  subelements  of  generic 
activities  related  to  uranium  facility 
operations  are  activities  related  to:  (1) 
The  operation  of  the  mill;  (2)  the 
handling  and  disposal  of  waste;  and  (3) 
prevention  of  groundwater 
contamination.  The  three  major 
subelements  of  generic  activities  related 
to  uranium  fecility  closure  are  activities 
related  to:  (1)  decommissioning  of 
facilities  and  cleanup  of  land;  (2) 
reclamation  and  closure  of  the  tailings 
impoundment;  and  (3)  cleanup  of 
contaminated  groundwater.  Weighted 
factors  were  assigned  to  each  program 
element  and  subelement. 

The  two  existing  categories  of  mills, 
those  that  perform  conventional  milling 
and  those  that  perform  solution  mining 
and  milling,  are  continued.  The  existing 
category  for  licenses  whose  purpose  is 
to  dispose  of  Section  lie. (2)  byproduct 
material  is  also  continued.  The  matrix 
also  contains  a  category  for 
conventional  mills  with  Possession 
Only  Licenses  that  are  also  authorized 
to  dispose  of  more  than  5,000  cubic 
yards  of  byproduct  material,  as  defined 
in  section  lie. (2)  of  the  Atomic  Energy 
Act  of  1954,  as  amended,  from  other 
facilities.  Currently,  there  are  three  mills 
authorized  for  such  waste  disposal.  The 
applicability  of  the  generic  program  in 
each  subelement  to  each  uranium 
recovery  category  was  qualitatively 


estimated  as  either  significant,  some, 
minor,  or  none. 

The  resulting  relative  weighted  factor 
per  facility  for  the  various  subclasses  is 
as  follows: 


Relative 

weight  per 

facility 


Class  1  facilities 

Class  II  facilities  .... 

11e.(2)  disposal  .... 

11e.(2)  disjxjsal  in- 
cidental to  exist- 
ing tailings  site^  . 


1.00 
.57 
.73 


.13 


Using  this  refined  approach,  the 
remaining  $0.4  million  not  recovered 
fi-om  EKDE  results  in  annual  fees  for  each 
class  of  licensees  as  follows: 

2.A.(2) — Class  I  facilities:  $60,900 
2.A.(2)— Class  II  facilities:  $34,400 
2.A.(2)— Other  facifities:  $22,000 
2.A.(3)— lle(2)  disposal:  $44,700 
2.A.(4) — lle(2)  disposal  incidental  to 
existing  tailings  site:  $7,900 

Rare  Earth  Facilities 

Because  rare  earth  facilities  are  now 
budgeted  for  separately,  a  separate  class 
has  been  established  for  these  licensees 
in  this  final  rule.  For  rare  earth 
facilities,  the  generic  and  other 
regulatory  costs  of  $66,000  have  been 
spread  uniformly  among  licensees  who 
have  a  specific  license  for  receipt  and 
processing  of  source  material.  This 
results  in  an  annual  fee  of  $22,000  for 
each  facility. 

Spent  Fuel  Storage  Facilities 

For  spent  fuel  storage  licenses,  the 
costs  of  $2.2  million  ($1.6  million  in 
base  budget  plus  $0.6  million  in 
surcharge)  have  been  spread  uniformly 
among  those  licensees  who  hold 
specific  or  general  licenses  for  receipt 
and  storage  of  spent  fuel  at  an  ISFSI. 
This  results  in  an  annual  fee  of  $279,000 
for  each  facility.  This  represents  a  fee 
decrease  compared  to  FY  1994  because 
there  are  now  more  licensees  in  this 
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class.  It  also  represents  a  fee  decrease 
compared  to  the  proposed  rule  because 
of  higher  estimated  collections 
anticipated  in  FY  1995  from  10  CFR  part 
170  fees. 

Materials  Licenses 

To  equitably  and  fairly  allocate  the 
$24.7  million  directly  attributable  to  the 
approximately  6.200  diverse  material 
users  and  registrants  plus  the  materials 
share  ($2.8  million)  of  the  surcharge,  the 
NRC  has  continued  to  base  the  annual 
fee  on  the  10  CFR  Fart  170  application 
fees  and  an  estimated  cost  for 
inspections.  Because  the  application 
fees  and  inspection  costs  are  indicative 
of  the  complexity  of  the  license,  this 
approach  continues  to  provide  a  proxy 
for  allocating  the  generic  and  other 
regulatory  costs  to  the  diverse  categories 
of  licensees  based  on  how  much  it  costs 
NRC  to  regulate  each  category.  The  fee 
calculation  also  continues  to  consider 
the  inspection  frequency,  which  is 
indicative  of  the  safety  risk  and 
resulting  regulatory  costs  associated 
with  the  categories  of  licensees.  In 
summary,  the  annual  fee  for  these 
categories  of  Ucenses  is  developed  as 
follows: 

Annual  Fee=(Application  Fee+Average 
Inspection  Cost/Inspection 
Friority)xConstant+(Unique 

Category  Costs). 
The  constant  is  the  multiple  necessary 
to  recover  $24.7  million  and  is  1.7  for 
FY  1995.  The  unique  costs  are  any 
special  costs  that  the  NRC  has  budgeted 
for  a  specific  category  of  hcensees.  For 
FY  1995,  unique  costs  of  approximately 
$1.0  million  were  identified  for  the 
medical  improvement  program  which  is 
attributable  to  medical  licensees. 

For  the  first  time,  the  NRC  is 
combining  the  "flat"  material  inspection 
fees  in  10  CFR  part  170  with  the  annual 
fees  in  10  CFR  part  171.  This  is  being 
done  to  recognize  that  the  "regulatory 
service"  to  licensees  referred  to  in 
OBRA-90,  comprises  the  total 
regulatory  activities  that  NRC 
determines  are  needed  to  regulate  a 
class  of  licensees.  These  regulatory 
services  include  not  only  "flat"  fee 
inspections  but  also  research, 
rulemaking,  orders,  enforcement 
actions,  responses  to  allegations, 
incident  investigations  and  other 
activities  necessary  to  regulate  classes  of 
licensees.  In  addition  to  being 
consistent  with  the  regulatory  service 
concept  in  OBRA-90.  the  NRC  believes 
that  materials  licensees*  "flat" 
inspection  fees  can  be  combined  with 
their  annual  fees  without  creating  any 
significant  questions  of  fairness.  This  is 
b^ause  the  concept  of  the  annual  fee, 
including  the  inspection  fee,  has,  in 


effect,  already  been  implemented  for 
most  materials  licensees.  First,  materials 
licensees  ciurently  pay  a  "flat  fee"  per 
inspection  based  on  the  average  cost  of 
an  inspection  for  their  fee  category,  and 
second,  the  routine  inspection 
frequency  is  identical  for  most  hcensees 
in  the  same  fee  category.  Furthermore, 
past  experience  suggests  that  less  than 
10  percent  of  the  materials  inspections 
for  these  licensees  are  nonroutine.  Thus, 
licensees  in  the  same  materials  hcense 
fee  category  currently  pay  essentially 
the  same  average  annual  cost  for 
inspections.  Therefore,  combining 
inspection  and  annual  fees  results  in 
essentially  the  same  average  cost  per 
Ucense  over  time.  Additionally,  this 
approach  will  provide  materials 
licensees  with  simpler  and  more 
predictable  NRC  fee  charges  as  diere 
will  be  no  additional  fees  paid  for 
periodic  inspections.  Because  certain 
materials  FY  1995  annual  fees  include 
inspection  costs,  those  materials 
licensees  who  paid  a  "flat"  10  CFR  part 
170  inspection  fee  for  inspections 
conducted  in  FY  1995  will  receive  a 
credit  for  those  payments  towards  their 
FY  1995  aimual  fee  assessed  under  10 
CFR  part  171.  Those  Agreement  state 
hcensees  who  paid  an  inspection  fee  for 
inspections  conducted  in  FY  1995  will 
not  receive  a  credit-refund  because  they 
pay  no  annual  fee. 

Materials  annual  fees  for  FY  1995 
have  decreased  compared  to  the  FY 
1994  annual  fees.  There  are  two  basic 
reasons  for  this.  First,  the  FY  1995 
budgeted  amount  attributable  to 
materials  licensees  is  about  35  percent 
lower  than  the  comparable  FY  1994 
amount,  based  on  the  reallocation  of 
certain  materials  budgeted  costs  to  the 
broadest  base  of  NRC  licensees  rather 
than  to  materials  licensees  as  discussed 
earlier.  Second,  the  professional  hourly 
rate  for  the  materials  program  has 
decreased  from  $133  per  hour  to  $116 
per  hour,  due  to  the  use  of  cost  center 
concepts  in  allocating  NRC  budgeted 
costs.  These  decreases  are  partially 
offset  by  a  decrease  in  the  number  of 
licensees  to  be  assessed  annual  fees  in 
FY  1995  (from  about  6.500  to  about 
6,200)  and  the  inclusion  of  the  average 
annual  inspection  costs  with  the  annual 
fee.  The  annual  fees  for  some  categories 
in  this  final  rule  have  decreased 
compared  to  the  proposed  rule  because 
of  higher  estimated  collections 
anticipated  in  FY  1995  from  10  CFR  part 
170  fees. 

A  materials  licensee  may  pay  a 
reduced  annual  fee  if  the  hcensee 
qualifies  as  a  small  entity  under  the 
NRC's  size  standards  and  certifies  that 
it  is  a  small  entity  using  NRC  Form  526. 


Transportation 

To  recover  the  $4.7  million 
attributable  to  the  transportation  class  of 
hcensees.  $1.2  will  be  assessed  to  the 
Department  of  Energy  (DOE)  to  cover  all 
of  its  transportation  casks  under 
Category  18.  The  remaining 
transportation  costs  for  generic  activities 
($3.5  miUion)  are  allocated  to  holders  of 
approved  QA  plans.  The  annual  fee  for 
approved  QA  plans  is  $77,800  for  users 
and  fabricators  and  $1,000  for  users 

only. 

The  amount  or  range  of  the  FY  1995 
annual  fees  for  all  materials  hcensees  is 
siunmarized  as  follows: 

Materials  Licenses— Annual  Fee 
Ranges 


Category  of  license 


Part  70 — High  enriched 
fuel. 

Part  70 — Low  enriched 
fuel. 

Part  40— LIF6  conver- 
sion. 

Part  40 — Uranium  re- 
covery. 

Part  30— Byproduct 
Material. 

Part  71— Transportation 
of  Radioactive  Mate- 
rial. 

Part  72— Independent 
Storage  of  Spent  Nu- 
clear Fuel. 


Annual  fees 


$2,569,000. 
1 .261 ,000. 
639,200. 

22,000  to  60,900. 
480  to  23,200.^ 
1 ,000  to  77,800. 

279.000. 


'  Excludes  the  annual  fee  for  a  few  military 
"master"  materials  licenses  of  broad-scope  is- 
sued to  Govemment  agencies,  which  is 
$415,300. 

Surcharge 

Section  171.16(e)  is  amended  to 
establish  the  additional  charge  which  is 
included  in  the  aimual  fees  shown  in 
§  171.16(d)  of  this  final  rule.  The 
Commission  is  continuing  the  approach 
established  in  FY  1993  to  assess  the 
budgeted  low-level  waste  (LLW)  costs  to 
two  broad  categories  of  licensees  (large 
LLW  generators  and  small  LLW 
generators)  based  on  historical  disposal 
data.  This  surcharge  is  included  in  the 
annual  fees  for  the  applicable  categories 
in  §  171.16(d).  Although  these  NRC 
LLW  disposal  regulatory  activities  are 
not  directly  attributable  to  regulation  of 
NRC  materials  licensees,  the  costs 
nevertheless  must  be  recovered  in  order 
to  comply  with  the  requirements  of 
OBRA-90.  For  FY  1995,  the  additional 
charge  recovers  approximately  18 
percent  of  the  NRC  budgeted  costs  of 
$7.0  million  relating  to  LLW  disposal 
generic  activities  from  small  generators, 
which  are  comprised  of  materials 
licensees  that  dispose  of  LLW.  The 
percentage  distribution  reflects  the 


deletion  of  costs  for  LLW  disposed  of  by 
Agreement  State  licensees.  Of  the  $7.0 
million  in  budgeted  costs  shown  above 
for  LLW  activities,  82  percent  of  the 
amount  ($5.7  miUion)  is  allocated  to  the 
119  large  waste  generators  (reactors  and 
fuel  facilities)  included  in  10  CFR  part 
171.  This  results  in  an  additional  charge 
of  $48,000  per  facility.  Thus,  the  LLW 
charge  will  be  $48,000  per  HEU.  LEU. 
UF6  facility,  and  each  of  the  other  three 
fuel  facilities.  The  remaining  $1.3 
million  is  allocated  to  the  materials 
licensees  in  categories  that  generate 
low-level  waste  (895  licensees)  as 
follows:  $1,400  per  materials  hcense 
except  for  those  in  Category  17.  Those 
licensees  that  generate  a  significant 
amount  of  low-level  waste  for  purposes 
of  the  calculation  of  the  $1,400 
surcharge  are  in  fee  Categories  l.B,  l.D, 
2.C,  3.A.  3.B,  3.C.  3.L,  3.M.  3.N.  4.A. 
4.B.  4.C,  4.D.  5.B.  6.A.  and  7.B.  The 
siu-charge  for  licenses  in  fee  Category 
17.  which  also  generate  and/or  dispose 
of  low-level  waste,  is  $21,000. 

Certain  costs  that  caused  fairness  and 
equity  concerns  are  allocated  to 
materials  licensees  based  on  the  percent 
of  the  budget  that  each  class  comprises. 
This  allocation  approach  was  explained 
in  the  previous  explanation  of  changes 
to  §171.15  of  this  section. 

Footnote  1  of  10  CFR  171.16(d)  is 
amended  to  provide  for  a  waiver  of  the 
annual  fees  for  those  materials 
licensees,  and  holders  of  certificates, 
registrations,  and  approvals  who  either 
filed  for  termination  of  their  licenses  or 
approvals,  or  filed  for  possession  only/ 
storage  only  licenses  before  October  1, 
1994.  and  permanently  ceased  licensed 
activities  entirely  by  September  30. 
1994.  All  other  licensees  and  approval 
holders  who  held  a  license  or  approval 
on  October  1,  1994  are  subject  to  the  FY 
1995  annual  fees. 

Section  171.17    Proration 

10  CFR  171.17  is  amended  to  add  a 
proration  provision  to  allow  for 
proration  of  the  annual  fee  for  a 
downgraded  materials  license  upon 
request  of  the  licensee.  A  proration 
request  must  be  filed  with  the  NRC 
within  90  days  from  the  effective  date 
of  the  final  rule  establishing  the  aimual 
fees  for  which  a  proration  is  sought. 
Absent  extraordinary  circumstances, 
any  request  for  proration  of  the  annual 
fee  for  a  downgraded  materials  license 
filed  beyond  that  date  will  not  be 
considered. 

Annual  fees  for  materials  licenses 
downgraded  after  October  1  of  a  fiscal 
year  will  be  prorated  on  the  basis  of 
when  the  applications  for  downgrade 
are  received  by  the  NRC.  provided  the 
licensee  permanently  ceased  the  stated 


activities  during  the  specified  period. 
Annual  fees  for  materials  licenses  for 
which  applications  to  downgrade  are 
filed  during  the  period  October  1 
through  March  31  of  the  fiscal  year  will 
be  prorated  as  follows:  (1)  Licenses  for 
which  applications  have  been  filed  to 
reduce  the  scope  of  the  license  from  a 
higher  fee  category(ies)  to  a  lower  fee 
category(ies)  will  be  assessed  one-half 
the  annual  fee  for  the  higher  fee 
category(ies)  and  one-half  the  annual  fee 
for  the  lower  fee  category(ies),  and,  if 
apphcable,  the  full  annual  fee  for  fee 
categories  not  affected  by  the 
dowrngrade;  and  (2)  licenses  with 
multiple  fee  categories  for  which 
applications  have  been  filed  to 
downgrade  by  deleting  a  fee  category 
will  be  assessed  one-half  the  annual  fee 
for  the  fee  category  being  deleted  and 
the  full  annual  fee  for  the  remaining 
categories.  Materials  licenses  for  which 
applications  for  downgrade  are  filed  on 
or  after  April  1  of  the  FY  are  assessed 
the  full  fee  for  that  fiscal  year. 

Section  171.19    Payment 

This  section  is  revised  to  give  credit 
for  partial  payments  made  by  certain 
licensees  in  FY  1995  toward  their  FY 
1995  annual  fees.  The  NRC  anticipates 
that  the  first,  second,  and  third  quarterly 
payments  for  FY  1995  vdll  have  been 
made  by  operating  power  reactor 
licensees  and  some  materials  licensees 
before  the  final  rule  is  effective. 
Therefore,  the  NRC  will  credit  payments 
received  for  those  quarterly  annual  fee 
assessments  toward  the  total  annual  fee 
to  be  assessed.  The  NRC  vdll  adjust  the 
fourth  quarterly  bill  in  order  to  recover 
the  full  amoimt  of  the  revised  annual 
fee.  or  to  make  refunds,  as  necessary. 
The  NRC  also  expects  that  certain 
materials  licensees  will  have  paid 
inspection  fees  for  inspections  that  were 
performed  in  FY  1995.  whereas  this 
final  rule  includes  such  costs  in  the 
annual  fee.  The  FY  1995  annual  fee  bills 
will  reflect  a  credit  for  these  inspection 
fee  payments.  As  in  FY  1994.  payment 
of  the  annual  fee  is  djie  on  the  effective 
date  of  the  rule  and  interest  accrues 
from  the  effective  date  of  the  rule. 
However,  interest  will  be  waived  if 
payment  is  received  within  30  days 
from  the  effective  date  of  the  rule. 

During  the  past  four  years  many 
licensees  have  indicated  that  although 
they  held  a  valid  NRC  license 
authorizing  the  possession  and  use  of 
special  nuclear,  source,  or  byproduct 
material,  they  were  in  fact  either  not 
using  the  material  to  conduct  operations 
or  had  disposed  of  the  material  and  no 
longer  needed  the  hcense.  In  responding 
to  licensees  about  this  matter,  the  NRC 
has  stated  that  annual  fees  are  assessed 


based  on  whether  a  licensee  holds  a 
vahd  NRC  license  that  authorizes 
possession  and  use  of  radioactive 
material.  Whether  or  not  a  licensee  is 
actually  conducting  operations  using 
the  material  is  a  matter  of  licensee 
discretion.  The  NRC  cannot  control 
whether  a  hcensee  elects  to  possess  and 
use  radioactive  material  once  it  receives 
a  hcense  from  the  NRC.  Therefore,  the 
NRC  reemphasizes  that  the  annual  fee 
will  be  assessed  based  on  whether  a 
licensee  holds  a  valid  NRC  license  that 
authorizes  possession  and  use  of 
radioactive  material.  To  remove  any 
imcertainty,  the  NRC  issued  minor 
clarifying  amendments  to  10  CFR 
171.16,  footnotes  1  and  7  on  July  20, 
1993  (58  FR  38700). 

V.  Environmental  Impact:  Categorical 
Exclusion 

The  NRC  has  determined  that  this 
final  rule  is  the  type  of  action  described 
in  categorical  exclusion  10  CFR 
51.22(c)(1).  Therefore,  neither  an 
environmental  impact  statement  nor  an 
environmental  impact  assessment  has 
been  prepared  for  the  final  regulation. 

VI.  Paperwork  Reduction  Act 
Statement 

This  final  rule  contains  no 
information  collection  requirements 
and.  therefore,  is  not  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.). 

VII.  Regulatory  Analysis 

With  respect  to  10  CFR  part  170,  this 
final  rule  was  developed  pursuant  to 
Title  V  of  the  Independent  Offices 
Appropriation  Act  of  1952  (lOAA)  (31 
U.S.C.  9701)  and  the  Commission's  fee 
guidelines.  When  developing  these 
guidelines  the  Commission  took  into 
account  guidance  provided  by  the  U.S. 
Supreme  Court  on  March  4, 1974,  in  its 
decision  of  National  Cable  Television 
Association,  Inc.  v.  United  States.  415 
U.S.  36  (1974)  and  Federal  Power 
Commission  v.  New  England  Power 
Company.  415  U.S.  345  (1974).  In  these 
decisions,  the  Court  held  that  the  lOAA 
authorizes  an  agency  to  charge  fees  for 
special  benefits  rendered  to  identifiable 
persons  measured  by  the  "value  to  the 
recipient"  of  the  agency  service.  The 
meaning  of  the  lOAA  was  further 
clarified  on  December  16. 1976,  by  four 
decisions  of  the  U.S.  Coiurt  of  Appeals 
for  the  District  of  Columbia.  National 
Cable  Television  Association  v.  Federal 
Communications  Commission,  554  F.2d 
1094  (D.C.  Cir.  1976);  National 
Association  of  Broadcasters  v.  Federal 
CoiTununications  Commission,  554  F.2d 
1118  (D.C.  Cir.  1976);  Electronic 
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Industries  Association  v.  Federal 
Ckjmmunications  Commission.  554  F.2d 
1109  (D.C.  Cir.  1976)  and  Capital  Cities 
Communication,  Inc.  v.  Federal 
Communications  Commission,  554  F.2d 
1135  (D.C.  Cir.  1976).  These  decisions  of 
the  Courts  enabled  the  Commission  to 
develop  fee  guidelines  that  are  still  used 
for  cost  recovery  and  fee  development 
purposes. 

The  Commission's  fee  guidelines  were 
upheld  on  August  24.  1979.  by  the  U.S. 
Court  of  Appeals  for  the  Fifth  Circuit  in 
Mississippi  Power  and  Light  Co.  v.  U.S. 
Nuclear  Regulatory  Commission,  601 
F.2d  223  (5th  Cir.  1979).  cert,  denied. 
444  U.S.  1102  (1980).  The  Court  held 
that— 

(1)  The  NRC  had  the  authority  to 
recover  the  full  cost  of  providing 
services  to  identifiable  beneficiaries; 

(2)  The  NRC  could  properly  assess  a 
fee  for  the  costs  of  providing  routine 
inspections  necessary  to  ensure  a 
licensee's  compliance  with  the  Atomic 
Energy  Act  and  with  applicable 
regulations; 

(3)  The  NRC  could  charge  for  costs 
incvured  in  conducting  enviromnental 
reviews  required  by  NEPA; 

(4)  The  NRC  properly  included  the 
costs  of  uncontested  hearings  and  of 
administrative  and  technical  support 
services  in  the  fee  schedule; 

(5)  The  NRC  could  assess  a  fee  for 
renewing  a  license  to  operate  a  low- 
level  radioactive  waste  burial  site;  and 

(6)  The  NRC's  fees  were  not  arbitrary 
or  capricious. 

With  respect  to  10  CFR  part  171.  on 
November  5. 1990.  the  Congress  passed 
Pub.  L.  101-508.  the  Omnibus  Budget 
Reconcihation  Act  of  1990  (OBRA-90) 
which  required  that  for  FYs  1991 
through  1995,  approximately  100 
percent  of  the  NRC  budget  authority  be 
recovered  through  the  assessment  of 
fees.  OBRA-90  was  amended  in  1993  to 
extend  the  100  percent  fee  recovery 
requirement  for  NRC  through  1998.  To 
accomplish  this  statutory  requirement, 
the  NRC.  in  accordance  with  §  171.13.  is 
publishing  the  final  amount  of  the  FY 
1995  annual  fees  for  operating  reactor 
licensees,  fuel  cycle  licensees,  materials 
licensees,  and  holders  of  Certificates  of 
Compliance,  registrations  of  sealed 
source  and  devices  and  QA  program 
approvals,  and  Government  agencies. 
OBRA-90  and  the  Conference 
Committee  Report  specifically  state 
that— 

(1)  The  aimual  fees  be  based  on  the 
Commission's  FY  1995  budget  of  $525.6 
million  less  the  amounts  collected  from 
'  Part  170  fees  and  the  funds  directly 
appropriated  from  the  NWF  to  cover  the 
NRC's  high  level  waste  program; 


(2)  The  annual  fees  shall,  to  the 
maximum  extent  practicable,  have  a 
reasonable  relationship  to  the  cost  of 
regulatory  services  provided  by  the 
Commission;  and 

(3)  The  aimual  fees  be  assessed  to 
those  licensees  the  Commission,  in  its 
discretion,  determines  can  fairly, 
equitably,  and  practicably  contribute  to 
their  payment. 

The  NRC  is  establishing  a  imiform 
annual  fee  rather  than  an  annual  fee  that 
considers  the  various  vendors,  the  types 
of  containment,  and  the  location  of  the 
operating  power  reactors.  The  NRC 
believes  the  difference  in  annual  fees  of 
about  $20,000  between  the  highest  and 
lowest  annual  fee  assessed  under  the 
current  method  is  small  enough  relative 
to  the  size  of  the  $2.9  million  annual 
fees,  to  justify  moving  to  a  uniform 
annual  fee  particularly  in  light  of  the 
administrative  savings  that  will  follow. 
The  annual  fees  for  fuel  cycle  licensees, 
materials  licensees,  and  holders  of 
certificates,  registrations  and  approvals 
and  for  licenses  issued  to  Government 
agencies  take  into  account  the  type  of 
facility  or  approval  and  the  classes  of 
the  licensees. 

10  CFR  Part  171.  which  established 
annual  fees  for  operating  power  reactors 
effective  October  20. 1986  (51  FR  33224; 
September  18.  1986).  was  challenged 
and  upheld  in  its  entirety  in  Florida 
Power  and  Light  Company  v.  United 
States.  846  F.2d  765  (D.C.  Cir.  1988). 
cert,  denied.  490  U.S.  1045  (1989). 
10  CFR  parts  170  and  171,  which 
established  fees  based  on  the  FY  1989 
budget,  were  also  legally  challenged.  As 
a  result  of  the  Supreme  Court  decision 
in  Skinner  v.  Mid-American  Pipeline 
Co..  109  S.  Ct.  1726  (1989),  and  the 
denial  of  certiorari  in  Florida  Power  and 
Light,  all  of  the  lawsuits  were 
withdrawn. 
The  NRC's  FY  1991  armual  fee  rule 

was  largely  upheld  by  the  D.C.  Circuit 

Court  of  Appeals  in  Allied  Signal  v. 

NRC.  988  F.2d  146  (DC.  Cir.  1993). 

Vni.  Regulatory  Flexibility  Analysis 

The  NRC  is  required  by  the  Omnibus 
Budget  Reconcihation  Act  of  1990  to 
recover  approximately  100  percent  of  its 
budget  authority  through  the  assessment 
of  user  fees.  OBRA-90  further  requires 
that  the  NRC  estabUsh  a  schedule  of 
charges  that  fairly  and  equitably 
allocates  the  aggregate  amovmt  of  these 
charges  among  licensees. 

This  final  rule  establishes  the 
schedules  of  fees  that  are  necessary  to 
implement  the  Congressional  mandate 
for  FY  1995.  The  final  rule  results  in  a 
decrease  in  the  annual  fees  charged  to 
most  licensees,  and  holders  of 
certificates,  registrations,  and  approvals. 


including  those  licensees  who  are 
classified  as  small  entities  under  the 
Regulatory  Flexibility  Act.  The 
Regulatory  Flexibility  Analysis, 
prepared  in  accordance  with  5  U.S.C. 
604.  is  included  as  Appendix  A  to  this 
final  rule. 

DC.  Backfit  Analysis 

The  NRC  has  determined  that  the 
backfit  rule.  10  CFR  50.109.  does  not 
apply  to  this  final  rule  and  that  a  backfit 
analysis  is  not  required  for  this  final 
rule.  The  backfit  analysis  is  not  required 
because  these  final  amendments  do  not 
require  the  modification  of  or  additions 
to  systems,  structures,  components,  or 
design  of  a  facility  or  the  design 
approval  or  manufacturing  license  for  a 
facility  or  the  procedures  or 
organization  required  to  design, 
construct  or  operate  a  facility. 


List  of  Subjects 

10  CFR  Part  170 

Byproduct  material.  Import  and 
export  licenses.  Intergovernmental 
relations.  Non-payment  penalties. 
Nuclear  materials.  Nuclear  power  plants 
and  reactors.  Source  material.  Special 
nuclear  material. 

10  CFR  Part  171 

Annual  charges.  Byproduct  material. 
Holders  of  certificates,  registrations, 
approvals.  Intergovernmental  relations. 
Non-payment  penalties.  Nuclear 
materials.  Nuclear  power  plants  and 
reactors.  Source  Material.  Special 
Nuclear  Material. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954.  as  amended, 
and  5  U.S.C.  552  and  553.  the  NRC  is 
adopting  the  follovdng  amendments  to 
10  CFR  parts  170  and  171. 

PART  170— FEES  FOR  FACILITIES, 
MATERIALS,  IMPORT  AND  EXPORT 
LICENSES,  AND  OTHER 
REGULATORY  SERVICES  UNDER  THE 
ATOMIC  ENERGY  ACT  OF  1954,  AS 
AMENDED 

1.  The  authority  citation  for  Part  170 
continues  to  read  as  follows: 

Authority:  31  U.S.C.  9701.  96  Stat.  1051; 
sec.  301,  Pub.  L.  92-314.  86  Stat.  222  (42 
U.S.C.  2201W):  sec.  201.  Pub.  L.  93-4381.  88 
Stat.  1242,  as  amended  (42  U.S.C.  5841);  sec. 
205,  Pub.  L.  101-576, 104  Stat.  2842,  (31 
U.S.C.  901). 

2.  In  §  170.11,  paragraph  (a)(5)  is 
revised  to  read  as  follows: 

§170.11    Exemptions. 

(a)  *  *  * 

(5)  A  construction  permit,  license, 
certificate  of  compliance,  or  other 


approval  applied  for  by,  or  issued  to.  a 
Government  agency,  except  where  the 
Commission  is  authorized  by  statute  to 
charge  such  fees. 

***** 

3.  Section  170.20  is  revised  to  read  as 
follows: 

§  1 70.20    Average  cost  per  professional 
staff-hour. 

Fees  for  permits,  licenses, 
amendments,  renewals,  special  projects, 
part  55  requalification  and  replacement 
examinations  and  tests,  other  required 
reviews,  approvals,  and  inspections 


under  §§  170.21  and  170.31  that  are 
based  upon  the  full  costs  for  the  review 
or  inspection  will  be  calculated  using 
the  following  applicable  professional 
staff-hour  rates: 


Reactor  Program  (§170.21 
Activities). 

Nuclear  Materials  and 
Nuclear  Waste  Program 
(§170.31  Activities). 


$123  per  hour. 
$116  per  hour. 


4.  In  §  170.21.  the  introductory  text. 
Category  K,  and  footnotes  1  and  2  to  the 
table  are  revised  to  read  as  follows: 


Schedule  of  Facility  Fees 

(See  footnotes  at  end  of  tat>lel 


S  170.21    Schedule  of  fees  for  production 
and  utilization  facilities,  review  of  standard 
referenced  design  approvals,  special 
projects,  inspections  and  Import  and  export 
licenses. 

Applicants  for  construction  permits, 
manufacturing  licenses,  operating 
licenses,  import  and  export  licenses, 
approvals  of  facility  standard  reference 
designs,  requalification  and  replacement 
examinations  for  reactor  operators,  and 
special  projects  and  holders  of 
construction  permits,  licenses,  and 
other  approvals  shall  pay  fees  for  the 
following  categories  of  services. 


Facility  categories  and  type  of  fees 


Fees  12 


.  Import  and  export  licenses: 
Licenses  for  the  import  and  export  only  of  production  and  utilization  facilities  or  ttie  import  arxi  export  only  of  components 

for  production  and  utilization  facilities  Issued  pursuant  to  10  CFR  part  110: 

1 


Application  for  import  or  export  of  reactors  and  otTier  facilities  and  components  which  must  be  reviewed  by  the  Com- 
mission and  the  Executive  Branch,  for  example,  actions  under  10  CFR  110.40{b): 

Application — New  license . 

Amendment  .^ J „ 

2.  Application  for  import  or  export  of  reactor  components  and  initial  exports  of  otfier  equipment  requiring  Executive 
Branch  review  only,  for  examjjle,  those  actions  under  10  CFR  1 10.41(a)(1)-<8): 

Application — New  license _ 

Amendment  

3.  Application  for  export  of  components  requiring  foreign  government  assurances  only:  , 

Application — New  license .... 

Amendment  „ „ 

4.  Application  for  export  or  import  of  other  facility  components  and  equipment  not  requiring  Commission  review.  Execu- 
tive Branch  review,  or  foreign  government  assurances: 

Application — New  license  _ 

AmerxJment  

5.  Minor  amendment  of  any  export  or  import  Picense  to  extend  ttie  expiration  date,  cfiange  domestic  information,  or 
make  other  revisions  wtiich  do  not  require  analysis  or  review: 

Amendment  


$7,500 
$7,500 


$4,600 
$4,600 

$2,900 
$2,900 


$1200 
$1,200 


$120 


'  Fees  win  not  be  charged  for  orders  issued  by  ttie  Commission  pursuant  to  §  2.202  of  this  chapter  or  for  amendments  resulting  specifically 
from  the  requirements  of  these  types  of  Commission  orders.  Fees  will  be  charged  for  approvals  issued  under  a  specific  exerrption  provision  of 
the  Commission's  regulations  under  Title  10  of  the  Code  of  Federal  Regulations  (e.g.  §§50.12,  73.5)  and  any  other  sections  now  or  hereafter  in 
effect  regardless  of  whettier  the  approval  is  in  the  form  of  a  license  amendment,  letter  of  approval,  safety  evaluation  report,  or  other  form.  Fees 
for  licenses  in  this  schedule  that  are  initially  issued  for  less  tfian  full  power  are  based  on  review  through  the  issuance  of  a  full  power  license 
(generally  full  power  is  considered  100  percent  of  tf>e  facility's  full  rated  power).  Thus,  if  a  licensee  received  a  low  power  license  or  a  temporary 
license  for  less  than  full  power  and  sutisequently  receives  full  power  authority  (by  way  of  license  an>endment  or  otherwise),  the  total  costs  for  the 
license  will  be  determined  through  that  period  when  authority  is  granted  for  full  power  operation.  If  a  situation  arises  in  which  tfie  Commission  de- 
termines tha{  full  operating  power  for  a  particular  facility  should  be  less  than  1  (X)  percent  of  full  rated  power,  ttie  total  costs  for  ttie  license  will  be 
at  tfiat  determined  lower  operating  power  level  arxj  not  at  the  1 00  percent  capacity. 

^  Full  cost  fees  will  t>e  determined  based  on  the  professional  staff  time  and  appropriate  contractual  support  sen/ices  expended.  For  applications 
currently  on  file  and  for  which  fees  are  determined  tased  on  the  full  cost  experxjed  for  the  review,  the  professional  staff  hours  expended  for  ttie 
review  of  the  application  up  to  the  effective  date  of  the  final  rule  will  be  determined  at  ttie  professional  rates  in  effect  at  the  time  the  service  was 
provided.  For  ttxjse  applications  currently  on  file  for  which  review  costs  have  reached  an  applicat)le  fee  ceiling  estat)lished  by  the  June  20,  1 984, 
and  July  2,  1 990,  njles  but  are  still  pending  completion  of  the  review,  the  cost  irx:urred  after  any  applicatite  ceiling  was  reached  through  January 
29,  1989,  will  not  tie  billed  to  the  applicant  Any  professional  staff-hours  expended  above  those  ceilings  on  or  after  January  30,  1989.  will  be  as- 
sessed at  the  applicable  rates  established  by  §  1 70.20,  as  appropnate,  except  for  topical  reports  whose  costs  exceed  SSO.OOO.  Costs  which  ex- 
ceed 550,000  for  any  topical  report,  amendment,  revision  or  supplement  to  a  topical  report  completed  or  under  review  from  January  30,  1989, 
through  August  8,  1991,  will  not  be  billed  to  tfie  applicant  Any  professional  hours  expended  on  or  after  August  9,  1991,  will  be  assessed  at  ttie 
applicatile  rate  established  in  §  1 70.20.  In  no  event  will  the  total  review  costs  tie  less  than  twice  the  hourty  rate  shown  in  §  1 7020. 

***** 

5.  Section  170.31  is  revised  to  read  as  follows: 
§  170.31    Schedule  of  fees  for  materials  Hcenses  and  other  regulatory  services,  including  Inspections,  and  Import  and  export  licenses. 

Applicants  for  materials  licenses,  import  and  export  licenses,  and  other  regulatory  services  and  holders  of  materials 
licenses,  or  import  and  export  licenses  shall  pay  fees  f^r  the  following  categories  of  services.  This  schedule  includes 
fees  for  health  and  safety  and  safeguards  inspections  where  apphcable. 
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Schedule  of  Materials  Fees 

[See  footnotes  at  end  of  Vabie] 


Category  of  materials  licenses  and  type  of  fees  ^ 


Fee23 


^'  ^Tuc^^£^iS^S£ss>on  and  use  of  200  grams  or  more  of  plutonium  in  unseated  form  or  350  grams  or  more  of  con- 
ta^S^zS  Sf!SeS  fSm,  or  200  gra.^  or  more  of  l>-233  in  unsealed  form.  This  includes  applcations  to  terminate 
licenses  as  well  as  licenses  authorizing  possession  only: 
License,  Rer>ewal,  Amendment  """ 

B.  LiSSstorreceiti''iKi'storage''of  spiB'rt^  spert  fuel  storage  installation  (ISFSI): 

License,  Renewal,  AmerxJmenl  

C.  LiSSS'tof  possession"^'u^"^"^ii"i^"^">^'eri^'^  "^^^  "*«*  '"  *"**'^ 
measuring  systems,  including  x-ray  fluorescence  analyzers:" 

Application — New  license  . — ~ 

Renewal " "" '"'" 

D  Af'S'^ial'nuctear'rn^terialiicensesrexc^fiiicens^^ 
bination  thatm)uld  constitute  a  critical  quantity,  as  defined  in  §  150.1 1  of  this  chapter,  for  whch  the  iK^ensee  shall  pay  the 
same  fees  as  those  for  Category  1A:* 

Application — New  license — 

Renewal 

Amendment  •••• "•;•••■.;"■ 

E.  Licenses  for  construction  and  operation  of  a  uranium  ennchment  facUity: 

Application  " ' ' "" 

License,  Renewal,  Amendment - 

Inspections ~ 

2-  ^n)"Sl[I?es  for  possession  and  use  of  source  material  in  recovery  operations  such  as  milling,  in-situ  leaching,  heap- 
teach^  refining  u^um  mill  concentrates  to  uranium  hexafluoride,  ore  txiying  stations,  .on  exchange  a«.'rt>es  and  in 
S^^ng  of  oTes  containing  source  material  for  extraction  of  metals  other  than  uran.um  or  thonum  including  hcenses 
authonzir?  the  possession  of  byproduct  waste  material  (tailings)  from  source  matenal  recovery  operations,  as  well  as  Ih 
censes  authorizing  the  possession  and  maintenance  of  a  facility  in  a  standby  mode: 
License,  Renewal,  Amendment  " 

(2)  lSSfttetautfx)riz'ethe're<^iptrVrom''^^^^^  ^^«<2)  of  the  Atomic 
Energy  Act  for  possession  and  disposal  except  those  licenses  subject  to  fees  in  Category  2.A.(1 ). 

License,  renewal,  amendment  •. - •" 

(3)  LiSSsTtit  auttx)rize  me'r^c^i;;!;^^  ottierij^i^rori^^^^  i  e(2)  of  me  Atorrtc 
Energy  Act  for  possession  and  disposal  incidental  to  the  disposal  of  the  uranium  waste  tailings  generated  by  the  Icens- 
ees  milling  operations,  except  those  licenses  subject  to  the  fees  in  Category  2.A.(1). 

License,  renewal,  amendment  ...~ 


B.  Ucenses  which  authorize  the  possession,  use  and/or  installation  of  source  material  for  shielding: 


Full  Cost. 
Full  Cost. 

Full  Cost. 
Full  Cost. 


$530. 
S720. 
$290. 


$580. 
$650. 
$280. 

$125,000. 
Full  Cost. 
Full  Cost 


Application — New  license 

Renewal • •••• " 

Amendment  - 

C.  All  ottier  source  material  licenses: 

Application— New  license ■'■"' 

Renewal 

Amendment  

^"  ^TlSSs'S  of  broad  scope  for  possession  and  use  of  byproduct  material  issued  pursuant  to  parts  30  and  33  of  this  chapter 
for  processing  or  manufacturing  of  Items  containing  byproduct  material  for  commercial  distnbution: 

Application — New  license , • " 

Renewal - "" 

ArnAnfjpf)Pf^ • 

B.  Other  licenses  for  poss^ion  and  use  of  byproduct  material  issued  pursuant  to  part  30  of  this  chapter  for  processing  or 
manufacturing  of  items  containing  byproduct  material  for  commercial  distribution: 

ApplicatioHh— New  license 

Renewal " 

C  LiS^s'^^ued  p^jrsu^ntto '§§"32.72r^^^^^^^^  a^ithiirizing  the  processing  or  manufacturing 

and  distribution  or  redistribution  of  radiopharmaceuticals,  generators,  reagent  kits  and/or  sources  and  devices  containing 
byproduct  material: 

Application — New  license " 

Renewal 

D  LcSSSTrS  apjjrovalsissued' pursu^ritto  ■§§32:72;"32.73.a^^^^^  chafer  a^rizing  distrib(ition  or  r^is- 

tribution  of  radiopharmaceuticals,  generators,  reagent  kits  and/or  sources  or  devices  not  involving  processing  of  byproduct 

material: 

Application — New  license 

Renewal 


Full  Cost. 
Full  Cost. 


Full  Cost. 
Full  Cost 


Full  Cost. 
Full  Cost 

$150. 
$170. 
$230. 

$2,700. 
$1,500. 
$400. 


$2,900. 
$1 .900. 
$530. 


$1,200. 
$2,400. 
$560. 


$3,900. 
$3,100. 
$500. 


$1,500. 
$480. 
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Schedule  of  Materials  Fees— Continued 

[See  footrK>tes  at  end  of  table] 


Category  of  materials  lk:enses  arxJ  type  of  fees  ^ 


AmerxJment  „ 

E.  Lk:enses  for  possession  and  use  of  byproduct  material  in  sealed  sources  for  irradiation  of  materials  in  which  the  source 
is  not  reoKtved  from  Its  shield  (self-shiekled  units): 

Applkation — New  lk»nse „ „ ....^.„ . „ 

Renewal 


Amendment 

F.  Lk:enses  for  possession  and  use  of  less  than  10.000  curies  of  byproduct  material  in  sealed  sources  for  irradiation  of  ma- 
terials in  whKh  the  source  is  exposed  for  irradiation  purposes.  This  category  also  includes  underwater  inad»tors  for  irra- 
diation of  materials  wtiere  the  source  is  not  exposed  for  irradiatkMi  purposes: 

Applcation— New  license „ 

Renewal „ 

Amendnrwnt  

G.  Licenses  for  possession  and  use  of  10,000  curies  or  more  of  byproduct  material  in  sealed  sources  for  in^diation  of  ma- 
terials in  which  tfie  source  is  exposed  for  in-adiation  purposes.  This  category  also  includes  underwater  irradiators  for  irra- 
diation of  nuterials  wfiere  the  source  is  not  exposed  for  Irradiation  purposes: 

Applicatiofv— f4ew  license .... „ „ ..„_ _ .. 

Renewal „ 


Amendment  

H.  Licenses  Issued  pursuant  to  subpart  A  of  part  32  of  this  chapter  to  d»tribute  items  containing  byproduct  material  ttiat  re- 
quire device  review  to  persons  exempt  from  the  lk»nsing  requirements  of  part  30  of  this  chapter,  except  specific  Icenses 
authorizing  redistribution  of  items  that  have  been  authorized  for  distribution  to  persons  exempt  from  the  lk»nsing  require- 
ments of  part  30  of  this  cfiapter: 

Applicatk)o— New  license 

AmerxJment  

I.  Licenses  issued  pursuant  to  subpart  A  of  part  32  of  this  chapter  to  distribute  items  containing  byproduct  material  or  quarv 
titles  of  tjyproduct  material  ttiat  do  not  require  device  evaluation  to  persons  exempt  from  tfie  lk:ensing  requirements  of 
part  30  of  this  chapter,  except  for  specific  Ik^enses  authorizing  redistribution  of  items  ttiat  have  been  authonzed  for  dis- 
tribution to  persons  exempt  from  ttie  licensing  requirements  of  part  30  of  ttiis  chapter 

Applicatlor>— New  license „ _ 

Renewal 

AmerxJment  

J.  Licenses  issued  pursuant  to  subpart  B  of  part  32  of  this  chapter  to  distribute  items  containing  byproduct  material  that  re- 
quire sealed  source  and/or  device  review  to  persons  generally  licensed  under  part  31  of  this  chapter,  except  specific  li- 
censes auttx)rizing  redistributkjn  of  items  tfiat  tiave  t)een  autfwrized  for  distribution  to  persons  generally  licensed  urxJer 
part  31  of  this  chapter: 

Applkation — New  lk:ense , 

Renewal _ 


Amendment  

K.  Licenses  issued  pursuant  to  sut)part  B  of  part  32  of  this  chapter  to  dstribute  items  containing  byproduct  material  or 
quantities  of  byproduct  material  ttiat  do  not  require  sealed  source  arxi/or  device  review  to  persons  generally  Icensed 
under  part  31  of  this  ctiapter,  except  specific  licenses  auttiorizlng  redistribution  of  items  that  have  been  authorized  for  dis- 
tribution to  persons  generally  licensed  under  part  31  of  this  chapter: 

Applkatkjn — New  license ........ ... 

Renewal „ 

Amendmerrf  

L.  Lk:enses  of  broad  scope  for  possession  and  use  of  byproduct  material  issued  pursuant  to  parts  30  and  33  of  this  chapter 
for  research  and  devetopment  that  do  not  auttvxize  commercial  distribution: 

Applkation — New  license _ „ „ 

Renewal _. . „ 

Amendment  

M.  Other  Ik^enses  for  possession  and  use  of  byproduct  material  issued  pursuant  to  part  30  of  this  chapter  for  research  arxj 
development  ttiat  do  not  auttiorize  commercial  distritxjtion: 

Application — New  license _ 

Renewal „ „ 

AmerxJment  

N.  Licenses  that  authorize  servces  for  other  licensees,  except: 

(1)  Licenses  that  auttiorize  only  calibration  andor  leak  testing  sen/ices  are  subject  to  the  fees  specified  in  fee  Category  3P; 
and 

(2)  Licenses  that  authorize  waste  disposal  services  are  subject  to  the  fees  specified  in  fee  Categories  4A.  4B.  4C.  and  40: 

Applkation — New  license „ 

Renewal „ 

AmerxJment  

O.  Licenses  for  possession  and  use  of  byproduct  material  issued  pursuant  to  part  34  of  this  chapter  for  industrial  radiogra- 
phy operations: 

Applrcation— New  license „..„ „ „ 

Renewal „ _ 


Amendment 

P.  All  other  specific  bypiroduct  material  licenses,  except  ttiose  in  Categories  4A  through  9D: 

Application — New  license „, 

Renewal 


Fee** 


$420. 


$1,200. 

$820. 

$350. 


$1,500. 
$1,100. 
$360. 


$5,800. 
$5,200. 
$750. 


$2,300. 
$2,700. 
$990. 


$4,300. 
$2,600. 
$840. 


$1,500. 
$1,500. 
$280. 


$1,300. 
$1,300. 
$300. 


$4,100. 
$3,300. 
$640. 


$1,500. 
$1,700. 
$590. 


$1,800. 
$1,900. 
$570. 


$3,700. 
$3,000. 
$700. 

$530. 
$720. 
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Schedule  of  Materials  Fees— Continued 

[See  footnotes  at  end  of  table] 


Categofy  of  materials  licenses  and  type  of  fees' 


Fee" 


Amendment  - 

TSSSfsSSlSizing  tt*  receipt  of  waste  byproduct  material,  source  material,  or  special  nudear  material  from 
^l^r^^StL  ^^^oi  cSitingercy  storage  or  rommerc^l  land  disposal  by  the  licensee;  or  licenses  auttwizing 
SSnS^stoTaJTonSJSvS  SS^waste  at  me  srte  of  nuclear  power  reactors;  or  Ik^enses  tor  rece.pt  of  waste 
^IS^^^i^  iSaWo?Xr  treatment,  packaging  of  resulting  waste  and  residues,  and  transfer  of  pack- 
ages to  another  person  authorized  to  receive  or  dispose  of  waste  matenal: 
License,  renewal,  anriendment  


B 


Li^^^iticalivauth;3rizir;g"th^"r"^ipt  of  waste  byproduct  material,  source  material,  or  special  nuclear  matenal  from 
ciiSr  irs^S^lhe  ^^of  packagrng  or  repaS:rging  the  material.  The  licensee  will  dispose  of  the  matenal  by 
transfer  to  anott«r  person  authorized  to  receive  or  dispose  of  the  matenal: 

Application — New  license .!.!.!!!!!!..!"!".!!!!... 

Renewal - - — •*" "" !.!!!.."!!!.!!!.!.......! 

C  Li^'^ifi^ilvauihirizil^"tt^'V^iprof'^e;^^^^^ 

^SSftrSToS  ^  tS  licensee'will  cSsf^  ofme  matenal  by  transfer  to  another  person  authonzed  to  receive 


$290. 


or  dispose  of  the  material: 
Applicatton— New  lk»nse 

Renewal 

Amendment  

5.  Well  logging 


Full  Cost. 
FuH  Cost. 


$3^00. 
$2,300. 
$390. 


$1 .700. 
$1,200. 
$280. 


r  SS^s  for  possession  and  use  of  byproduct  material,  source  material,  and/or  special  nuclear  material  tor  well  logging, 
well  surveys,  and  tracer  studies  other  than  fieW  flooding  tracer  studies: 

Application — New  license " 

Renewal " "!!!"""!""""!!! 

A  mArvjniGnt  • • ■ * "" * ......•••••••••••"■••••"• 

B.  Ucenses  for  posses'siwand  use  of  byproduct  material  for  fieW  flooding  tracer  studies: 

License,  renewal,  amendment  

®-  ^f!Een^?J?'commercial  collection  and  laundry  of  items  contaminated  with  byproduct  material,  source  material,  or  special 
nuclear  material: 

Application — New  license "    "  Z"...""....-"-- 

Renewal " ""!.!.."!." 

Amendment  •.••• 

'  "n;^'i2ss^srfo  ssr  ^irrr^  <m  c^  .=.  h.™„  use »,  b,p,o*c,  ™,*a,.  ,0^  ™,. 

rial,  or  special  nuclear  material  in  sealed  sources  contained  in  teletherapy  devices: 

Application — New  license ..........'.. 

Renewal • " ""'"""""I"". 

B  u^sS'Tlo^d's^'i^'u^'to'^i^l'ii^tt^^'o™^^  33.  35.  40.  and  70 

oV^s^^erSSfesearch  and  development,  including  human  use  of  byprodL«t  "«t«"aL  exc«^l«^s  for  by- 
prodlit  Srial,  source  ^terial,  or  special  nuclear  material  in  sealed  sources  contained  in  teletherapy  devices. 

Application — New  license !"!!.!!!!!!. 

Renewal " *  '       "' ."."!."."!!."."."..".... 

C  c>m^'l!Ss"i^'^'piir^"u^rtto"p^ 
rSTerlatlX  J^lSar  rr^tSS  except  Ik^enses  for  byproduct  matenal.  source  material,  or  speaal  nuctear  mate- 

rial  in  sealed  sources  contained  in  teletherapy  devices: 

Application — New  license !"!!!!"!!. 

Renewal ~ .!.!"!!!!.!....!..... 

Amendment  • 

®'  ^t  Ses  for  possession  and  use  of  byproduct  material,  source  material,  or  special  nudear  material  for  civil  defense  ac- 

tivities: 

Application — New  license ~ " "" Z!ZI^. 

Renewal - """"!.!!.! 

Amendment  • 

'■  TSfSrS^icStirofc^S:  ^^ocSSlSSining  byproduct  material,  source  material,  or  special  nuctear  materia.,  ex- 
cept  reactor  fuel  devices,  for  commercial  distribution: 
Application — each  device  "*" 

B.  sJf^l'S^n'Sf'dtJSs  or -proclucts'ccH^inili^'b^^^Di'uci'n^ia^eriil-s^^^^ 
ufactured  in  accordance  with  the  unk^ie  specifications  of.  and  for  use  by.  a  single  applicant  except  reactor  fuel  devices. 


Application — each  device  

C.  sSfe^  eStSTof  seS  sourci^'  (itirrtinir.^"  b^aJiirt                source  material',  or  spedlal  nuclear  material, 
reactor  fuel,  for  commercial  distritxjtion: 
Application — each  source 


except 


$3,100. 
$4,000. 
$610. 

Full  Cost. 


$4,900. 
$1,900. 
$770. 


$2,700. 
$1 ,400. 
$450. 


$2,900. 
$5,700. 
$560. 


$1 ,300. 
$1,400. 
$430. 


$730. 
$630. 
$340. 


$3,200. 
$1,200. 


$1 .600. 
$580. 


$700. 
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Schedule  of  Materials  Fees— Continued 

[See  footnotes  at  end  of  tatile] 


Category  of  rraterials  licenses  and  type  of  fees ' 


Fee' 


13.  A. 


B. 


Amendment — each  source 

D.  Safety  evaluation  of  sealed  sources  containing  byproduct  material,  source  material,  or  special  nuclear  material,  manufac- 
tured in  accordance  with  the  unique  specitk:ations  of.  and  for  use  k>y.  a  single  applcant.  except  reactor  fuel: 

Appticatior>— each  source 

Amendment— each  source _ 

10.  Transportation  of  radioactive  material: 

A.  Evaluation  of  casks,  packages,  and  shipping  containers: 

Approval,  Renewal,  AmerKJment 

Inspections  „ 

B.  Evaluation  of  10  CFR  part  71  quality  assurance  programs: 

Applcatiof>^Approval  

Renewal ~ „ 

Amendment  ......... ..„ 

Inspections 

1 1 .  Review  of  standardized  spent  fuel  facilities: 

Approval,  Renewal.  Amerxlment  ...„ „.... . „ _..„ ................ . .._.......... __.. _ _ 

Insipections  - .. . ..... .....™ ....._~~ . 

12.  Special  projects:* 

Approvals  and  preapplk:atiorVlicensir>g  activities . . . __„ . 

Inspections  .................«..............._«..„......«..._„„ 

Spent  fuel  storage  cask  Certificate  of  Compliarx^: 

Approvals „ 

Amendments,  revistons.  arxJ  supplements  ~ ..... . 

Reapproval  _ _ 

Inspecttons  related  to  spent  fuel  storage  cask: 

Certificate  of  Compliance  

C.  Inspections  related  to  storage  of  spent  fuel  under  §72.210  of  this  chapter 

14.  Byproduct,  source,  or  special  nuclear  material  Icenses  and  other  approvals  auttwrizing  decommissioning,  decontamination, 
reclamation,  or  site  restoration  activities  pursuant  to  10  CFR  parts  3C,  40,  70,  and  72  of  this  chapter 

Approval,  Renewal.  Amendment „ 

Inspections  ~ .- _.....- 

15.  Import  and  Export  l«enses: 

Lk:enses  Issued  pursuant  to  10  CFR  part  110  of  this  chapter  for  ttie  Import  and  export  only  of  special  nuclear  material, 
source  material,  byproduct  material,  heavy  water,  tritium,  or  nuclear  grade  graphite: 

A.  Application  for  import  or  export  of  HEU  and  other  materials  which  must  be  reviewed  by  ttie  Commission  and  ttie  Execu- 
tive Branch,  for  example,  ttiose  actions  under  10  CFR  1 10.40(b): 

Applcation — new  Iwense  

Amendment 

B.  Applk:ation  for  import  or  export  of  special  nuclear  material,  heavy  water,  nuclear  grade  graphite,  tritium,  and  source  ma- 
terial, and  initial  exports  of  nnaterials  requiring  Executive  Brarx^  review  only,  for  example,  ttiose  acttons  under  10  CFR 
1 10.41  (a)(2H8): 

Application— new  license  

Amendment  

C.  Application  for  export  of  routine  reloads  of  LEU  reactor  fuel  and  exports  of  source  material  requiring  foreign  government 
assurances  only: 

Application— new  license  

Amendment  _ 

D.  Applk:ation  for  export  or  import  of  ottier  materials  not  requiring  Commissk>n  review.  Executive  Branch  review  or  foreign 
government  assurances: 

Application — new  lk:ense  „ „ 

Amendment  _ „ . 

E.  Minor  amendment  of  any  export  or  import  license  to  extend  ttie  expiration  date,  ctiange  domestic  information  or  make 
other  revisions  which  do  not  require  analysis  or  review: 

Amendment  

Reciprocity: 

Agreement  State  Icensees  wtx)  conduct  activities  in  a  non-Agreement  State  under  ttie  reciprocity  provision?  of  10  CFR 
150.20: 

Application  (initial  filing  of  Form  241) „ 

Renewal _ „ . 

Revisions  


16 


$230. 


$350. 
$120. 


Full  Cost 
Full  CosL 

$320. 
$340. 
$240. 
Full  Cost 

Full  Cost 
Full  Cost 

Full  Cost 
Full  Cost 

Full  Cost 
Full  Cost 
Full  Cost 

Full  Cost 
Full  Cost 


Full  Cost 
Full  Cost 


$7,500. 
$7,500. 


$4,600. 
$4,600. 


$2,900. 
$2,900. 


$1,200. 
$1,200. 


$120. 


$1,100. 

N/A. 

S200. 


'  Types  of  fees — Separate  charges,  as  shown  In  the  sctiedule.  will  be  assessed  for  preapplicatlon  consultations  and  reviews  and  applications 
for  new  licenses  and  approvals,  issuance  of  new  licenses  and  approvals,  amendments  and  renewals  to  existing  licenses  and  approvals,  safety 
evaluations  of  sealed  sources  and  devices,  and  certain  inspections.  The  following  guidelines  apply  to  these  charges: 

(a)  Application  fees — Applications  for  new  materials  licenses  and  approvals;  applications  to  reinstate  expired,  terminated  or  inactive  licenses 
and  approvals  except  those  subject  to  fees  assessed  at  full  cost;  and  applications  filed  by  Agreement  State  licensees  to  register  under  the  gen- 
eral license  provisions  of  10  CFR  150.20,  must  be  accompanied  by  the  prescritsed  application  fee  for  each  category,  except  that 

(1)  Applications  for  licenses  covering  more  than  one  fee  category  of  special  nuclear  material  or  source  material  must  be  accompanied  by  the 
prescrit)ed  application  fee  for  the  highest  fee  category;  and 

(2)  Applk^ations  for  licenses  under  Category  1E  must  be  accompanied  by  an  application  fee  of  $125,000. 
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4A  40  sT^OA  11    12  13A  and  14)are  due  upon  notification  by  the  Commission  in  accordance  wrth  §170. 12(d). 

devices  will  pay  the  appropriate  application  or  renewal  fee  for  fee  Category  1C  only, 
''it?  In^'ISn"  »tGlSJ*'at.TNSrB**S'5,2j  Z,^  in  an  a™ndn»nt  to  the  license,  doos  nol  ,es^  in  the  review  of  en 

"  '^'^f^'tSf^S^  Xrffin'Set^n'ti.StS'^nKISTnritS  ^V^  p.n».e  o.  suopo^n,  genenc  re^uiatoiy  i»v 
provements  or  efforts. 


PART  171— ANNUAL  FEES  FOR 
REACTOR  OPERATING  LICENSES 
AND  FUEL  CYCLE  LICENSES  AND 
MATERIALS  LICENSES,  INCLUDING 
HOLDERS  OF  CERTIFICATES  OF 
COMPLIANCE,  REGISTRATIONS,  AND 
QUALITY  ASSURANCE  PROGRAM 
APPROVALS  AND  GOVERNMENT 
AGENCIES  LICENSED  BY  THE  NRC 

6.  The  authority  citation  for  Part  171 
continues  to  read  as  follows: 

Authority:  Sec.  7601,  Pub.  L.  99-272. 100 
Stat.  146,  as  amended  by  sec.  5601,  Pub.  L. 
100-203, 101  Stat.  1330,  as  amended  by  Sec. 
3201,  Pub.  L.  101-239,  103  Stat.  2106  as 
amended  by  sec.  6101,  Pub.  L.  101-508, 104 
Stat.  1388,  (42  U.S.C.  2213):  sec.  301,  Pub.  L. 
92-314,  86  Stat.  222  (42  U.S.C.  2201(w));  sec. 
201,  88  Stat.  1242,  as  amended  (42  U.S.C. 
5841):  sec.  2903,  Pub.  L.  102-486. 106  Stat. 
3125,  (42  U.S.C.  2214  note). 

7.  Section  171.13  is  revised  to  read  as 
follows: 


§171.13    Notice. 

The  annual  fees  applicable  to  an 
operating  reactor  and  to  a  materials 
licensee,  including  a  Government 
agency  licensed  by  the  NRC.  subject  to 
this  part  and  calculated  in  accordance 
with  §§  171.15  and  171.16.  will  be 
published  as  a  notice  in  the  Federal 
Register  as  soon  as  is  practicable  but  no 
later  than  the  third  quarter  of  FY  1996 
through  1998.  The  annual  fees  will 
become  due  and  payable  to  the  NRC  in 
accordance  with  §  171.19  except  as 
provided  in  §  171.17.  Quarterly 
payments  of  the  annual  fees  of  $100,000 
or  more  will  continue  during  the  fiscal 
year  and  be  based  on  the  applicable 
annual  fees  as  shovm  in  §§  171.15  and 
171.16  of  the  regulations  until  a  notice 
concerning  the  revised  amount  of  the 
fees  for  the  fiscal  year  is  published  by 
Commission. 

8.  In  §  171.15,  paragraphs  (a),  (b)(3). 
(c)(1).  (c)(2).  (d).  and  (e)  are  revised  to 
read  as  follows: 


§  171.15    Annual  Fees:  Reactor  operating 
licenses. 

(a)  Each  person  licensed  to  operate  a 
power,  test,  or  research  reactor  shall  pay 
the  annual  fee  for  each  unit  for  which 
the  person  holds  an  operating  Ucense  at 
any  time  during  the  Federal  FY  in 
which  the  fee  is  due.  except  for  those 
test  and  research  reactors  exempted  in 
§  171.11(a)(1)  and  (a)(2). 

(b)*  *  * 

(3)  Generic  activities  required  largely 
for  NRC  to  regulate  power  reactors,  e.g., 
updating  part  50  of  this  chapter,  or 
operating  the  Incident  Response  Center. 
The  base  FY  1995  annual  fee  for  each 
operating  power  reactor  subject  to  fees 
under  this  section  and  which  must  be 
collected  before  September  30. 1995.  is 
$2,427,000.  The  total  aimual  fee  to  be 
assessed  to  each  operating  power  reactor 
which  would  include  the  surcharge  for 
each  reactor  is  shovm  in  paragraph  (d) 
of  this  section. 

(c)(1)  An  additional  charge  will  be 
estabUshed  and  added  to  the  base 


annual  fee  for  each  operating  power 
reactor  to  recover  the  budgeted  costs  for 
the  following: 

(i)  Activities  not  attributable  to  an 
existing  NRC  licensee  or  classes  of 
licensees;  e.g.,  international  cooperative 
safety  program  and  international 
safeguards  activities;  support  for  the 
Agreement  State  program;  site 
decommissioning  management  plan 
(SDMP)  activities  and  low-level  waste 
disposal  generic  activities,  and 

(li)  Activities  not  currently  assessed 
under  10  CFR  part  170  Ucensing  and 
inspection  fees  based  on  existing  law  or 
Commission  policy,  e.g..  reviews  and 
inspections  conducted  of  nonprofit 
educational  institutions  and  Federal 
agencies;  activities  related  to 
decommissioning  and  reclamation  and 
costs  that  would  not  be  collected  from 
small  entities  based  on  Commission 
policy  in  accordance  with  the 
Regulatory  Flexibility  Act. 

(2)  The  FY  1995  surcharge  for  each 
operating  power  reactor  is  $509,000. 
This  amount  is  calculated  by  dividing 
the  total  cost  for  these  activities  ($55.0 
million)  by  the  number  of  operating 
power  reactors  (108). 
***** 

(d)  The  FY  1995  part  171  annual  fee 
for  each  operating  power  reactor,  which 
includes  the  surcharge  in  paragraph 
(c)(2)  of  this  section,  is  $2,936,000. 
Thereafter,  aimual  fees  will  be  assessed 
in  accordance  with  §  171.13. 

(e)  The  annual  fees  for  licensees 
authorized  to  operate  a  nonpower  (test 
and  research)  reactor  licensed  under 


part  50  of  this  chapter,  except  for  those 
reactors  exempted  from  fees  under 
§  171.11(a).  are  as  follows: 

Research  reactor  556,500 

Test  reactor  ™ 556,500 

•  •  *  *  • 

9.  In  §  171.16.  the  introductory  text  of 
paragraph  (c)  and  paragraphs  (c)(1), 
(c)(4).  (d),  and  (e)  are  revised  to  read  as 
follows: 

§171.16    Annual  Fees:  Materials 
Licensees,  Holders  of  Certificates  of 
Compliance,  Holders  of  Sealed  Source  and 
Device  Registrations.  Holders  of  Quality 
Assurance  Program  Approvals  and 
Qovemment  agencies  licensed  by  the  NRC. 
***** 

(c)  A  hcensee  who  is  required  to  pay 
an  annual  fee  under  this  section  may 
qualify  as  a  small  entity  If  a  licensee 
qualifies  as  a  small  entity  and  provides 
the  Commission  with  the  proper 
certification,  the  licensee  may  pay 
reduced  aimual  fees  for  FY  1995  as 
follows: 


Maximum 

Annual  fee  per 

licensed 

category 

Manufacturing  entities  that 

have  an  average  of  500 

employees  or  less: 

35  to  500  employees  .... 

1,800 

Less  ttian  35  employees 

400 

Small  Governmental  Juris- 

dKtions  (Including  pub- 

licly supported  edu- 

cational institutions) 

(population) 

20.000  to  50.000 

1,800 
406 

Less  than  20.000  

Educational  institutions 

that  are  not  State  or 

publicly  supported,  and 

have  500  employees  or 

less: 

*35  to  500  employees  „.. 

1.800 

Less  than  35  employees 

400 

Small  txjsinesses  not  en- 
gaged maximum  annual 
fee  in  manufacturing 
and  small  per  licensed 
category  not-for-profit 
organizations  (gross  arv 
nual  receipts): 
$350,000  to  S5  million  .. 
Less  ttian  $350,000  


Maximum 

Annual  fee  per 

licensed 

category 


$1,800 
400 


(1)  A  licensee  qualifies  as  a  small 
entity  if  it  meets  the  size  standards 
established  by  the  NRC  (See  10  CFR 
2.810). 

***** 

(4)  For  FY  1995.  the  maximum  annual 
fee  (base  annual  fee  plus  surcharge)  a 
small  entity  is  required  to  pay  is  $1,800 
for  each  category  applicable  to  the 
license(s). 

(d)  The  FY  1995  annual  fees, 
including  the  surcharges  shown  in 
paragraph  (e)  of  this  section,  for 
materials  licensees  and  holders  of 
certificates,  registrations  or  approvals 
subject  to  fees  under  this  section  are  as 
follows: 


Schedule  of  Materials  Annual  Fees  and  Fees  For  Government  Agencies  Licensed  by  nrc 

[See  footnotes  at  end  of  tabie] 


Category  of  materials  licenses 


Annual 
fees '  2  i 


1 .  Special  nuclear  material: 

A.  (1)  Ucenses  for  possession  and  use  of  U-235  or  plutonium  for  fuel  fabrication  activities. 

(a)  Strategic  Special  Nuclear  Material: 

Babcocl<  &  Wilcox 

Nuclear  Fuel  Services  

(b)  Low  Enrictied  Uranium  in  DispersatMe  Form  Used  for  Fatxication  of  Power  Reactor  Fuel: 

Combustion  Engineering  (Hematite)  

General  Electnc  Company _ „ „ 

Siemens  Nuclear  Power „ 

Westinghouse  Electnc  Company 

(2)  All  other  special  nuclear  materials  licenses  not  included  in  Category  1.A.(1)  which  are  licensed  for  fuel 
cycle  activities. 

(a)  Facilities  with  limited  operations: 

B&W  Fuel  Company  

(b)  An  Others: 

Babcocit  &  Wilcox „ 

General  Atomics  

General  Electric  


SNM-42 
SNM-124 

SNM-33 
SNM-1097 
SNM-1227 
SNM-1107 


SNM-1168 

SNM-^14 
SNM-696 
SNM-960 


B.  Licenses  for  receipt  and  storage  of  spent  fuel  at  an  independent  spent  fuel  storage  installation  (ISFSI) 

C.  Licenses  for  possession  and  use  of  special  nuclear  material  in  sealed  sources  contained  in  devices  used  in  industrial 
measuring  systems,  including  x-ray  fluorescence  analyzers  


$2,569,000 
2,569,000 

1,261,000 
1,261,000 
1,261,000 
1,261,000 


501.700 

340.700 
340,700 
340,700 

279.000 

1.300 
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D  All  other  speaal  nuclear  materia)  licenses,  except  licenses  authorizing  special  nuclear  material  in  unsealed  focrn  in  conv 
tilaSoITth^ld  «>nstitute  a  cntK^al  quantity,  as  defined  in  §  150.1 1  of  this  chapter,  f or  whch  the  Icensee  shall  pay  the 
same  fees  as  those  for  Category  l.A.{2)  

E.  Licenses  for  the  operation  of  a  uranium  enrichment  facility 

^  ^mlSlSs  for  possession  and  use  of  source  material  for  refining  uranium  miir concentrates  to  uranium  hexafluoride  .. 
^2)  ^L^or%SS?n^nd  use  of  source  material  ,n  recovery  operations  such  as  milling.  *n-^,  f  «=»^"^- ^^f  !2" 
,«^liy^^^toos,  ion  exchange  fadities  and  ,n  processing  of  ores  containing  source  matenal  for  extra^K)n  o  n^ 
Sf '(Ser  thSS^ur^ium  or  thorium.  irSuding  licehses  authorizing  the  possession  of  byproduct  waste  n^tenal  (tahngs^  from 
!ou^  n4terial  recovery  operatkjns.  as  well  as  licenses  authorizing  the  possession  and  maintenance  of  a  faclrty  in  a 
starxjby  mode. 

Class  I  facilities*  •• 

Class  II  facilities*  

(3)  L^Il^s^s^'tSra^hcirizether^^^^^ 

Energy  Act  for  possession  and  disposal,  except  those  licenses  sub,ect  to  the  fees  ^^^f^};^^  ?S^rJL  Atonic 

(4)  LiceiLs  that  a^ze  the  receipt,  from  other  persons,  of  byproduct  matenal  as  defined  in  Section  1 1e^)  of  me  lK\omo 
ErSS^ct  tor  possession  and  disposal  incidental  to  the  disposal  of  the  uranium  waste  tailings  generated  by  the  Icens- 
ee's  milling  operations,  except  those  licenses  subject  to  the  fees  in  Category  2.A.(2) ^....^. 

B.  Ucenses  which  authorize  only  the  possession,  use  and/or  installation  of  source  matenal  for  shielding  

C.  All  other  source  material  licenses ~ 

^'  ^TuSls'2  ot"broad  scope  for  possession  and  use  of  byproduct  material  issued  pursuant  to  parts  30  and  33  of  this  chapter 
tor  orocessing  or  manufacturing  of  items  containing  byproduct  material  for  commercial  distnbution 

B  Ot^e^s  for  possession  and  use  of  byproduct  material  issued  pursuant  to  part  30  of  this  chapter  ^or  processing  or 
manufacturing  of  items  containing  byproduct  material  for  commercial  distribution '::"'Z^:'^:^ 

C   Licenses  is/ued  pursuant  to  §§32.72,  32.73,  and-or  32.74  of  this  chapter  authonzing  the  processing  or  manufactunng 

^a^dXbTn  or'TSbut.on  of  radi'opharmaceut.cals,  generators,  reagent  krts  and^or  f^";^!^^"^'^^^, '^^^^'S 
byproduct  material.  This  category  also  includes  the  possession  and  use  of  source  matenal  for  shielding  authonzed  pursu- 
ant to  Dart  40  of  this  chapter  when  included  on  the  same  license  'VT;""" "j" 

D  Licenses  and  approvals  issued  pursuant  to  §§32.72.  32.73,  and/or  32.74  of  this  chapter  ^^thonzing  d«^  to^^^^^ 
tri^n  of  radiopharmaceuticals,  generators,  reagent  kits  and/or  sources  or  devices  not  involving  processing  of  byprodurt 
JSS.  Thrs^iSoTalso  inclutes  the  possesion  and  use  of  source  material  tor  sh.eW.ng  authonzed  pursuant  to  part 
40  of  this  ctiaoter  when  included  on  the  same  license  ;■••■••• ■■■.■■■■"■ ■." 

E.  Licenses  foTpossession  and  use  of  byproduct  material  in  sealed  sources  for  irradiation  of  matenals  in  whch  the  source  « 
not  removed  from  its  shieW  (self-shielded  units)  - •••• 7""""'j"'«"""'V3. 

F  Licenses  for  oossess.on  and  use  of  less  than  10.000  curies  of  byproduct  material  .n  sealed  sources  for  irradiation  of  ma- 

teSls  in  vSlcK  SCrce^  exposed  for  irradiation  purposes.  This  category  also  includes  unden^ater  irradiators  for  irra- 

'       diation  of  materials  in  which  the  source  is  not  exposed  for  .rrad.ation  purposes  ...^ r"",H"«^'«V™»l 

G  Licenses  for  possesston  and  use  of  10.000  curies  or  more  of  byproduct  material  .n  sealed  sources  for  .n^diabon  of  rnae- 
ria^JfwhiS  S^ource  is  exposed  for  irradiation  purposes.  This  category  also  includes  unden^ater  .rrad,ators  for  .rradia- 
tion  of  materials  in  which  the  source  is  not  exposed  for  irradiation  purposes ..• ■■ ""■■■"";";""";•;■.:;■■;;; 

H  Lk^enses  issued  pursuant  to  subpart  A  of  part  32  of  this  chapter  to  distribute  items  conta.ntng  byproduct  matenal  that  re- 
au^  Svid^SJew  S^rsons  e«mpt  frornthe  licensing  requirements  of  part  30  of  this  chapter,  except  specifc  licenses 
TmZ^mS^o^  rtems  tha^have  been  authorized  for  distribution  to  persons  exempt  from  »^  "^"^'"9  ^^'"'^^ 

I  lj!S'iSe°s*  Sled  pursi^nt  to  subpart  A  of  ■f)^rt"32  of  this'  ciiaipter  to  distribute  items  containing  byproduct  material  or  quan- 
Slfb^Si;  rSrial  that^not  req^e  device  evaluation  to  persons  exempt  from  '^^ ':<^"!'"9  ^^t^ltoSSSn 
3Clof  this  chapter,  except  tor  specific  licenses  authorizing  redistribution  of  items  that  have  been  authonzed  for  distnbution 

to  persons  exempt  from  the  Ik^nsing  requirements  of  part  30  of  this  chapter ^ ■■....■ ■•;•;■,•.■"••"" 

Licenses  issued  pursuant  to  subpart  B  of  part  32  of  this  chapter  to  distribute  items  containing  byproduct  matenal  that  re- 
i^„"tf,.l!^^.!^J  »nH/.,  dPu^review  to  oersons  generally  licensed  under  part  31  of  this  chapter,  except  specf^- 

fit^z-  to  persons  generally  licensed  under 


3.000 

^'N/A 

639,200 


quire  sealed  source  and/or  device  review  to  persons  generally 
censes  authorizing  redistribution  of  items  that  have  been  authorized  for 

K  Senle°'  i!^uSX^Juant  to  subpartB^rpart  Slot  this  c^^^^^^  Hems  containing  ^'^J^'^^lZ^'^rx 
wS  of  byproduct\naterial  that  do  not  require  sealed  source  and/or  devk^  rev«w  to  persms  generally  hcensed  under  part 
31  of  this  chapter,  except  specific  Ik^enses  authonzing  redistribution  of  items  that  have  been  authonzed  for  distribution  to 
persons  generally  Iwensed  under  part  31  of  this  chapter  •"••"" ■■■""■■■7;r:"T"""' 

L  iLnses  of  broad  scope  for  possession  and  use  of  byproduct  material  issued  pursuant  to  parts  30  and  33  of  this  chapter 
for  research  and  development  that  do  not  authorize  commercial  disti-ibution ■ •"••— 

M.  Other  licenses  tor  possession  and  use  of  byproduct  material  issued  pursuant  to  part  30  of  this  chapter  for  research  and 
development  that  do  not  authorize  commercial  distiibution  

N.  Ucenses  that  authorize  services  for  other  lk:ensees.  except:  r-,..=^,^ 

(1)  Lk:enses  that  authorize  only  calibration  and/or  leak  testing  servrces  are  sub)ect  to  the  fees  specified  tn  fee  Category 

(2)  Licenses  ttiat  authorize  waste  disposal  sendees  are  subject  to  the  fees  specified  in  fee  Categories  4A.  4B.  4C.  and 

4Q  

O  Lk:enses'for"oossession'and  use  of  byproduct  material  issued  pursuant  to  part  34  of  this  chapter  torindustrial  radiogra- 
firo^rattons^rs^tegory  also  includes  the  possesston  and  use  of  source  material  for  shielding  authonzed  pursuant  to 
part  40  of  this  chapter  when  authorized  on  the  same  Ik^nse  

P.  All  other  specific  byproduct  material  Ircenses.  except  those  in  Categories  4A  through  9D  


60,900 
34,400 
22.000 

44,700 


7.900 

480 

8,600 


16,400 
5,500 

11,100 

4.400 
3.100 

3.800 

19.400 

5.000 

8.800 

3.700 

3.200 

12.100 

5.400 

6.000 


13.900 
1.700 


4.  Waste  disposal  and  processing: 

A.  Lcenses  specifically  auttxxizing  the  receipt  of  waste  byproduct  material,  source  material,  or  special  nuclear  material  fiom 
ottier  persons  for  the  purpose  of  contingency  storage  or  commercial  larxj  disposal  by  the  Itoensee;  or  licenses  authoriiing 
contingency  storage  of  tow-level  radioactive  waste  at  tfie  site  of  nuclear  power  reactors;  or  Itoenses  for  receipt  of  waste 
from  ottier  persons  for  incineration  or  other  treatment,  packaging  of  resulting  waste  and  residues,  and  transfer  of  pack- 
ages to  another  person  authorized  to  receive  or  dispose  of  waste  material _. 

B.  Ltoenses  specifically  auttiorizing  the  receipt  of  waste  byproduct  material,  source  material,  or  special  nuclear  material  from 
other  persons  for  tt^  purpose  of  packaging  or  repackaging  the  material.  The  bcensee  will  dispose  of  the  material  t>y  trans- 
fer to  arxjther  person  authorized  to  receive  or  dispose  of  ttie  material  

C.  Lcenses  specifically  authorizing  ttie  receipt  of  prepackaged  waste  t)yproduct  material,  source  material,  or  special  nuclear 
material  from  other  persons.  The  licensee  will  dispose  of  ttie  material  by  transfer  to  another  person  authorized  to  receive 
or  dispose  of  the  material  _ 

5.  Well  togging: 

A.  Ltoenses  for  possession  and  use  of  byproduct  material,  source  material,  and/or  special  nuclear  material  for  well  togging, 
well  surveys,  and  tracer  studies  ottier  than  fieW  flooding  tracer  studies  „ 

B.  Ltoenses  for  possesston  and  use  of  Isyproduct  material  for  fiekJ  flooding  b-acer  stud«s  

6.  /Nuclear  laundries: 

A.  Licenses  for  commercial  collection  and  laundry  of  Items  contaminated  with  byproduct  material,  source  material,  or  special 
nuclear  material „ 

7.  Human  use  of  byproduct,  source,  or  special  nudear  material. 

A.  Licenses  issued  pursuant  to  parts  30,  35,  40,  and  70  of  this  chapter  for  human  use  of  t)yproduct  material,  source  mate- 
rial, or  special  nuclear  material  in  sealed  sources  contained  in  telettierapy  devtoes.  This  category  also  includes  the  pos- 
sesston and  use  of  source  material  for  sh.ekjing  wtien  auttiorized  on  ttie  same  Ik^nse  

B.  LJcenses  of  broad  scope  issued  to  medical  institutions  or  two  or  more  phystoians  pursuant  to  parts  30,  33,  35,  40,  and  70 
of  this  ctiapter  auttiorizing  research  and  devetopment,  including  humein  use  of  byproduct  material  except  Icenses  for  by- 
product material,  source  material,  or  special  nuclear  material  in  sealed  sources  contained  .n  teletherapy  devices.  Ttiis  cat- 
egory also  includes  the  possesston  and  use  of  source  material  for  shiekjing  wtien  auttxxized  on  ttie  same  Itoense" 

C.  Other  licenses  issued  pursuant  to  parts  30.  35.  40,  arvl  70  of  this  ctiapter  tor  human  use  of  kxyproduct  material,  source 
material,  and/or  special  nuclear  material  except  Icenses  for  t>yproduct  material,  source  material,  or  special  nuclear  mate- 
rial in  sealed  sources  contained  in  telettierapy  devices.  This  category  also  inckxJes  tiie  possesston  and  use  of  source  ma- 
terial for  shiekJing  when  auttiorized  on  ttie  same  hcense^  

8.  Civil  defense: 

A.  Licenses  for  possession  and  use  of  byproduct  material,  source  material,  or  special  nuclear  material  for  civil  defense  activi- 
ties   _ 

9.  Devtoe,  product,  or  sealed  source  safety  evaluation: 

A.  Registrattons  issued  for  ttie  safety  evaluation  of  devices  or  products  containing  t>yproduct  material,  source  material,  or 
special  nuclear  material,  except  reactor  fuel  devtoes,  for  commercial  distribmtion  

B.  Registrattons  issued  for  ttie  safety  evaluation  of  devices  or  products  containing  byproduct  material,  source  material,  or 
special  nuclear  material  manufactured  In  accordance  with  ttie  unk)ue  specifications  of.  and  for  use  t}y.  a  single  applk:ant, 
except  reactor  fuel  devtoes 

C.  Registiations  issued  for  the  safety  evaluatton  of  sealed  sources  containing  t>yproduct  material,  source  material,  or  special 
nuclear  material,  except  reactor  fuel.  fo»  commercial  distribution 

D.  Registrations  issued  for  the  safety  evaluatton  of  sealed  sources  containing  byproduct  material,  source  material,  or  special 
nuclear  material,  nnanufactured  in  accordance  with  the  unk^ue  specifications  of,  and  for  use  by,  a  single  appltoant,  except 
reactor  fuel  

1 0.  Transportation  of  radtoactive  material: 

A.  Certiftoates  of  Compliance  or  ottier  package  approvals  issued  for  design  of  casks,  packages,  and  stiipping  containers. 

Spent  Fuel.  High-Level  Waste,  and  plutonium  air  packages 

Ottier  Casks „ 

B.  Approvals  issued  of  10  CFR  part  71  quality  assurance  programs. 

Users  and  Fatxtoators „ 

Users    „ 

1 1 .  Standardized  spent  fijel  facilities _ 

12.  Special  Projects  „ 

13.  A.  Spent  fuel  storage  cask  Certificate  of  Compliance  „~ . . 

B.  General  Itoenses  for  storage  of  spent  fuel  under  10  CFR  72.210  

14.  Byproduct,  source,  or  special  nuclear  material  Itoenses  and  ottier  approvals  auttiorizing  decommisstoning,  decontamination, 
reclamation,  or  site  restoration  activities  pursuant  to  10  CFR  parts  30.  40.  70.  and  72  ., 

15.  Import  and  Export  licenses 

16.  Reciprocity  „ . 

17.  Master  materials  Itoenses  of  broad  scope  issued  to  Government  agencies 

1 8.  Department  of  Energy: 

A.  Certificates  of  Compliance 

B.  Uranium  Mill  Tailing  Radiation  Control  Act  (UMTRCA)  activities ~ 


5  100.900 

14.300 

7,600 


8.100 
13.000 


14,500 

10,200 

23.200 

4.600 

1,800 

7.100 

3.700 
1,500 

770 


«t^A 
*N/A 

77.800 
1,000 

6  MA 

6N/A 

•N/A 

279,000 

^hi/A 

8|^A 

«N/A 
415.300 

'01.200.000 
1.937,000 


'  Annual  fees  will  be  assessed  t>ased  on  wtiether  a  licensee  heto,  during  ttie  fiscal  year,  a  valkj  Icense  with  ttie  NRC  auttiorizing  possession 
and  use  of  radioactive  material.  However,  the  annual  fee  is  waived  for  ttiose  materials  licenses  and  hokjers  of  certificates,  registrations,  and  ap- 
provals wtio  eittier  filed  for  termination  of  ttieir  licenses  or  approvals  or  filed  for  possession  only/storage  licenses  prior  to  October  1 ,  1 994  and 
permanenfly  ceased  Itoensed  activities  entirely  by  September  30,  1994.  Annual  fees  for  Itoensees  wtx)  filed  for  termination  of  a  license,  down- 
grade of  a  Itoense,  or  for  a  POL  during  ttie  fiscal  year  and  for  new  licenses  issued  during  the  fiscal  year  will  t)e  prorated  in  accordance  with  the 
provistons  of  §  171.17.  If  a  person  hoWs  more  ttnan  one  Itoense,  certificate,  registi^ation,  or  approval,  the  annual  fee(s)  will  tie  assessed  for  each 
Itoense,  certificate,  registration,  or  approval  heW  by  ttiat  person.  For  Itoenses  ttiat  auttiorize  more  than  one  activity  on  a  singte  Itoense  (e.g., 
human  use  and  irradiator  activities),  annual  fees  will  be  assessed  for  each  category  applk:at>le  to  ttie  Itoense.  Ltoensees  paying  annual  fees 
under  Category  1.A.(1).  are  not  subject  to  ttie  annual  fees  of  Category  l.C  and  1.D  for  sealed  sources  authorized  in  ttie  Itoense. 

2  Payment  of  ttie  prescritjed  annual  fee  does  not  automatically  renew  the  Itoense,  certificate,  registration,  or  approval  for  which  ttie  fee  is  pato. 
Renewal  applications  must  be  filed  in  accordance  with  the  requirements  of  parts  30,  40,  70,  71 ,  or  72  ol  this  chaipter. 

5  For  FYs  1996  through  1998,  fees  for  these  materials  Itoenses  will  t>e  calculated  arid  assessed  in  accordance  with  §171.13  and  will  tie  put>- 
lished  in  the  Federal  Register  for  notice  and  comment.  , 
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4  A  rb.«  I  lirense  includes  mill  licenses  issued  for  the  extraction  of  uranium  from  uranium  ore.  A  Class  II  license  includes  solution  mining  li- 
C8r4f  O^silu^r^S^hssSltof  tl^e^raction  of  uranium  from  uranium  ores  including  research  and  development  iK^enses.  An   other" 

^^o'S^'SvT^S;  rsSS  SKi^^SdTsS'of  iSc^rn^t^rnaten^Orjce  NRC  .sues  a  LLW  disposal  l^nse  for  byproduct 

JS^^S^S^e  K  gSS  ^^of  regulating  these  actwities  are  primarily  attntxAabte  to  the  users  of  the  designs.  cert.fK:ates.  and  top^ 

^^^uS^s  in  this  category  are  not  assessed  an  annual  fee  because  they  are  charged  an  annual  fee  in  other  categories  while  they  are  li- 

**St^Jnn?Sf'f^  is  charoed  because  It  is  not  practical  to  administer  due  to  the  relatively  short  life  or  temporary  nature  of  the  license. 
9^?atf  an^u^l^^ll^t^i^^ed^  pacemaker  Icenses  issued  to  medical  institutions  who  also  hold  nuclear  med«.ne  lK:enses 

"^IhB^lX^SrtfiStes  of  Corrpliance  «sued  to  DOE  that  are  not  under  the  Nuclear  Waste  Fund 
"  No  anm^iifee  has  been  established  because  there  are  currently  no  licensees  in  this  partwular  fee  category. 


(e)  A  surcharge  is  added  for  each 
category  for  which  a  base  annual  fee  is 
required.  The  surcharge  consists  of  the 
following: 

(1)  To  recover  costs  relating  to  LLW 
disposal  generic  activities,  an  additional 
charge  of  $48,000  has  been  added  to  fee 
Categories  l.A.(l).  l.A.(2)  and  2.A.(1); 
an  additional  charge  of  $1,400  has  been 
added  to  fee  Categories  I.B..  I.D..  2.C.. 
3.A..  3.B..  3.C..  3.L..  3.M.,  3.N.,  4.A.. 
4.B.,  4.C.,  4.D.,  5.B..  6.A.,  and  7.B.;  and 
an  additional  charge  of  $21,000  has 
been  added  to  fee  Category  17. 

(2)  To  recover  those  budgeted  costs 
that  are  not  directly  or  solely 
attributable  to  materials  licensees  and 
holders  of  certificates,  registrations  or 
approvals,  a  surcharge  has  been  added 
for  the  following: 

(i)  Activities  not  attributable  to  an 
existing  NRC  licensee  or  classes  of 
hcensees;  e.g.,  international  cooperative 
safety  program  and  international 
safeguards  activities;  support  for  the 
Agreement  State  program;  site 
decommissioning  management  plan 
(SDMP)  activities  and 

(ii)  Activities  not  currently  assessed 
under  10  CFR  Part  170  licensing  and 
inspection  fees  based  on  existing  law  or 
Commission  policy,  e.g.,  reviews  and 
inspections  conducted  of  nonprofit 
educational  institutions  and  Federal 
agencies;  activities  related  to 
decommissioning  and  reclamation  and 
costs  that  would  not  be  collected  from 
small  entities  based  on  Commission 
policy  in  accordance  with  the 
Regulatory  Flexibility  Act. 
*        •        *         »         » 

10.  In  §  171.17.  paragraph  (b)  is 
revised  to  read  as  follows: 

§171.17    ProratJon. 

***** 

(b)  Materials  licenses  (including  fuel 
cycle  licenses).  (1)  New  licenses  and 
terminations.  The  annual  fee  for  a 
materials  license  that  is  subject  to  fees 
under  this  part  and  issued  on  or  after 
October  1  of  the  FY  is  prorated  on  the 
basis  of  when  the  NRC  issues  the  new 
hcense.  New  licenses  issued  during  the 
period  October  1  through  March  31  of 


the  FY  will  be  assessed  one-half  the 
annual  fee  for  that  FY.  New  licenses 
issued  on  or  after  April  1  of  the  FY  will 
not  be  assessed  an  annual  fee  for  that 
FY.  Thereafter,  the  full  fee  is  due  and 
payable  each  subsequent  FY.  The 
annual  fee  will  be  prorated  for  licenses 
for  which  a  termination  request  or  a 
request  for  a  POL  has  been  received  on 
or  after  October  1  of  a  FY  on  the  basis 
of  when  the  application  for  termination 
or  POL  is  received  by  the  NRC  provided 
the  licensee  permanently  ceased 
hcensed  activities  during  the  specified 
period.  Licenses  for  which  applications 
for  termination  or  POL  are  filed  during 
the  period  October  1  through  March  31 
of  the  FY  are  assessed  one-half  the 
annual  fee  for  the  applicable 
category(ies)  for  that  FY.  Licenses  for 
which  apphcations  for  termination  or 
POL  are  filed  on  or  after  April  1  of  the 
FY  are  assessed  the  full  aimual  fee  for 

that  FY. 

(2)  Downgraded  licenses,  (i)  The 
aimual  fee  for  a  materials  license  that  is 
subject  to  fees  under  this  part  and 
downgraded  on  or  after  October  1  of  a 
FY  is  prorated  upon  request  by  the 
licensee  on  the  basis  of  when  the 
application  for  downgrade  is  received 
by  the  NRC  provided  the  Ucensee 
permanently  ceased  the  stated  activities 
during  the  specified  period.  Requests  for 
proration  must  be  filed  with  the  NRC 
within  90  days  from  the  effective  date 
of  the  final  rule  establishing  the  annual 
fees  for  which  a  proration  is  sought. 
Absent  extraordinary  circumstances, 
any  request  for  proration  of  the  annual 
fee  for  a  downgraded  license  filed 
beyond  that  date  will  not  be  considered. 

(ii)  Aimual  fees  for  licenses  for  which 
applications  to  downgrade  are  filed 
during  the  period  October  1  through 
March  31  of  the  FY  will  be  prorated  as 

follows: 

(A)  Licenses  for  which  applications 
have  been  filed  to  reduce  the  scope  of 
the  license  from  a  higher  fee 
category(ies)  to  a  lower  fee  category(ies) 
will  be  assessed  one-half  the  annual  fee 
for  the  higher  fee  category(ies)  and  one- 
half  the  annual  fee  for  the  lower  fee 
category (ies),  and.  if  applicable,  the  full 


annual  fee  for  fee  categories  not  affected 
by  the  downgrade;  and 

(B)  Licenses  with  multiple  fee 
categories  for  which  applications  have 
been  filed  to  downgrade  by  deleting  a 
fee  category  will  be  assessed  one-half 
the  annual  fee  for  the  fee  category  being 
deleted  and  the  full  annual  fee  for  the 
remaining  categories. 

(iii)  Licenses  for  which  applications 
for  downgrade  are  filed  on  or  after  April 
1  of  the  FY  are  assessed  the  full  fee  for 
that  FY. 

11.  In  §  171.19,  paragraphs  (b)  and  (c) 
are  revised  to  read  as  follows: 

S17V19    Payment 

*         •         *         •         * 

(b)  For  FY  1995  through  FY  1998,  the 
Commission  will  adjust  the  fourth 
quarterly  bill  for  operating  power 
reactors  and  certain  materials  hcensees 
to  recover  the  full  amount  of  the  revised 
annual  fee.  If  the  amounts  collected  in 
the  first  three  quarters  exceed  the 
amount  of  the  revised  annual  fee,  the 
overpayment  will  be  refunded.  The  NRC 
will  also  adjust  the  FY  1995  annual  fee 
bills  to  reflect  a  credit  for  any  payments 
received  for  those  FY  1995  inspection 
costs  that  are  included  in  the  FY  1995 
annual  fee.  All  other  licensees,  or 
holders  of  a  certificate,  registration,  or 
approval  of  a  QA  program  will  be  sent 
a  bill  for  the  full  amoimt  of  the  annual 
fee  upon  publication  of  the  final  rule. 
Payment  is  due  on  the  effective  date  of 
the  final  rule  and  interest  accrues  from 
the  effective  date  of  the  final  rule. 
However,  interest  will  be  waived  if 
payment  is  received  within  30  days 
from  the  effective  date  of  the  final  rule. 

(c)  For  FYs  1995  through  1998,  annual 
fees  in  the  amount  of  $100,000  or  more 
and  described  in  the  Federal  Register 
notice  pursuant  to  §  171.13  must  be  paid 
in  quarterly  installments  of  25  percent 
as  billed  by  the  NRC.  The  quarters  begin 
on  October  1,  January  1.  April  1.  and 
July  1  of  each  fiscal  year.  Annual  fees 
of  less  than  $100,000  must  be  paid  once 
a  year  as  billed  by  the  NRC. 

Dated  at  Rockville.  Maryland,  this  12th  day 
of)une.  1995.  • 


For  the  Nuclear  Regulatory  Commission. 
James  M.  Taylor, 

Executive  Director  for  Operations. 

Appendix  A  to  this  Final  Rule  Regulatory 
Flexibility  Analysis  for  the  Amendments  to 
10  CFR  Part  170  (License  Fees)  and  10  CFR 
Part  171  (Annual  Fees) 

L  Background 

The  Regulatory  Flexibility  Act  of  1980  (5 
U.S.C  601  et  seq.)  establishes  as  a  principle 
of  regulatory  practice  that  agencies  endeavor 
to  fit  regulatory  and  informational 
requirements,  consistent  with  applicable 
statutes,  to  a  scale  commensurate  with  the 
businesses,  organizations,  and  government 
jurisdictions  to  which  they  apply.  To  achieve 
this  principle,  the  Act  requires  that  agencies 
consider  the  impact  of  their  actions  on  small 
entities.  If  the  agency  cannot  certify  that  a 
rule  will  not  significantly  impact  a 
substantial  number  of  small  entities,  then  a 
regulatory  flexibility  analysis  is  required  to 
examine  the  impacts  on  small  entities  and 
the  alternatives  to  minimize  these  impacts. 

To  assist  in  considering  these  impacts 
under  the  Regulatory  Flexibility  Act  (RFA), 
first  the  NRC  adopted  size  standards  for 
determining  which  NRC  licensees  qualify  as 
small  entities  (50  FR  50241;  December  9, 
1985).  These  size  standards  were  clarified 
November  6,  1991  (56  FR  56672).  On  April 
7. 1994  (59  FR  16513).  the  Small  Business 
Administration  (SBA)  issued  a  final  rule 
changing  its  size  standards.  The  SBA 
adjusted  its  receipts-based  size  standards 
levels  to  miUgate  the  effects  of  inflation  from 
1984  to  1994.  On  November  30, 1994  (59  FR 
61293).  the  NRC  published  a  proposed  rule 
to  amend  its  size  standards.  The  NRC 
proposed  to  adjust  its  receipts-based  size 
standards  from  $3.5  million  to  S5  million  to 
accommodate  inflation  and  to  conform  to  the 
SBA  final  rule.  The  NRC  also  proposed  to 
eliminate  the  septarate  SI  million  size 
standard  for  private  practice  physicians  and 
to  apply  a  receipts-based  size  standard  of  $5 
million  to  this  class  of  licensees.  This  mirrors 
the  revised  SBA  standard  of  $5  million  for 
medical  practitioners.  The  NRC  also 
proposed  to  establish  a  size  standard  of  500 
or  fewer  employees  for  business  concerns 
that  are  manufacttuing  entities.  This  standard 
is  the  most  commonly  used  SBA  employee 
standard  and  would  be  the  standard 
applicable  to  the  fypes  of  manufacturing 
industries  that  hold  an  NRC  license.  After 
evaluating  the  two  comments  received,  a 
final  rule  that  would  revise  the  NRC's  size 
standards  as  proposed  was  developed  and 
approved  by  the  SBA  on  March  24, 1995.  The 
NRC  published  the  final  rule  revising  its  size 
standards  on  April  11, 1995  (60  FR  18344). 
The  revised  standards  became  effective  May 
11,  1995.  The  NRC  has  used  the  revised 
standards  in  the  final  FY  1995  fee  rule.  The 
small  entity  fee  categories  in  §  171.16(c)  of 
the  final  rule  reflect  the  changes  in  the  NRC's 
size  standards.  A  new  maximum  small  entify 
fee  for  manufacturing  industries  with  35  to 
500  employees  has  been  established  at  $1 .800 
and  a  lower-tier  small  entity  fee  of  $400 
established  for  those  manufacturing 
industries  with  less  than  35  employees.  The 
lower-tier  receipts-based  threshold  of 


S250,000  has  been  raised  to  $350,000  to 
reflect  approximately  the  same  percentage 
adjustment  as  that  made  by  the  SBA  when 
they  adjusted  the  receipts-based  standard 
from  $3.5  million  to  $5  million.  The  NRC 
believes  that  these  actions  will  reduce  the 
impact  of  annual  fees  on  small  businesses. 
The  NRC  size  standards  are  codified  at  10 
CFR  2.810. 

Public  Law  101-508.  the  Omnibus  Budget 
Reconciliation  Act  of  1990  (OBRA-90). 
requires  that  the  NRC  recover  approximately 
100  percent  of  its  budget  authority,  less 
appropriations  from  the  Nuclear  Waste  Fund, 
for  Fiscal  Years  (FY)  1991  through  1995  by 
assessing  license  and  annual  fees.  OBRA-90 
was  amended  in  1993  to  extend  the  100 
percent  recovery  requirement  for  NRC 
through  1998.  For  FY  1991.  the  amount  for 
collection  was  approximately  $445.3  million; 
for  FY  1992.  approximately  $492.5  million; 
for  FY  1993  about  $518.9  million;  for  FY 
1994  about  $513  million  and  the  amount  to 
be  collected  in  FY  1995  is  approximately 
$503.6  million. 

To  comply  with  OBRA-90.  the 
Commission  amended  its  fee  regulations  in 
10  CFR  parts  170  and  171  in  FY  1991  (56  FR 
31472;  July  10. 1991)  in  FY  1992.  (57  FR 
32691;  July  23. 1992)  in  FY  1993  (58  FR 
38666;  July  20.  1993)  and  in  FY  1994  (59  FR 
36895;  July  20.  1994)  based  on  a  careful 
evaluation  of  over  1 .000  comments.  These 
final  rules  established  the  methodology  used 
by  NRC  in  identifying  and  determining  the 
fees  assessed  and  collected  in  FY  1991.  FY 
1992,  FY  1993  and  FY  1994.  The  NRC  has 
used  the  same  methodology  established  in 
the  FY  1991.  FY  1992.  FY  1993.  and  FY  1994 
rulemakings  to  establish  the  fees  to  be 
assessed  for  FY  1995  with  the  following 
exceptions:  (1)  The  Commission  has 
reinstated  the  annual  fee  exemption  for 
nonprofit  educational  institutions;  (2)  in  the 
FY  1994  final  rule,  the  NRC  directly  assigned 
additional  effort  to  the  reactor  and  materials 
programs  for  the  Office  of  Investigations,  the 
Office  of  Enforcement,  the  Advisory 
Committee  on  Reactor  Safeguards,  and  the 
Advisory  Committee  on  Nuclear  Waste;  and 
(3)  for  FY  1995.  the  NRC  is  using  cost  center 
concepts,  now  being  used  for  budgeting 
purposes,  to  develop  the  fees.  The  NRC  is 
also  (1)  changing  the  method  for  allocating 
the  budgeted  costs  (about  S56  million)  that 
cause  fairness  and  equity  concerns:  (2) 
eliminating  the  materials  "flat"  insptection 
fees  in  10  CFR  170.31  and  including  the 
inspections  with  the  annual  fees  in  10  CFR 
'171.16(d);  and  (3)  establishing  two 
professional  hourly  rates  to  better  align  the 
budgeted  costs  with  the  major  classes  of 
licensees.  The  methodology  for  assessing 
low-level  waste  (LLW)  costs  was  changed  in 
FY  1993  based  on  the  U.S.  Court  of  Appeals 
decision  dated  March  16. 1993  (988  F.2d  146 
(D.C.  Cir.  1993)).  The  FY  1993  LLW 
allocation  method  has  been  continued  in  the 
FY  1995  final  rule. 

n.  Impact  on  Small  Entities. 

The  comments  received  on  the  proposed 
FY  1991.  FY  1992.  FY  1993.  and  FY  1994  fee 
rule  revisions  and  the  small  entity 
certifications  received  in  response  to  the  final 
FY  1991.  FY  1992.  FY  1993.  and  FY  1994  fee 


rules  indicate  that  NRC  licensees  qualifying 
as  small  entities  under  the  NRC's  size 
standards  are  primarily  those  licensed  under 
the  NRC's  materials  program.  Therefore,  this 
analysis  will  focus  on  the  economic  impact 
of  the  annual  fees  on  materials  licensees. 

The  Commission's  fee  regulations  result  in 
substanUal  fees  being  charged  to  those 
individuals,  organizations,  and  companies 
that  are  licensed  under  the  NRC  materials 
program.  Of  these  materials  licensees,  about 
18  percent  (approximately  1,300  licensees] 
have  requested  small  entity  certification  in 
the  past  In  FY  1993,  the  NRC  conducted  a 
survey  of  its  materials  licensees.  The  results 
of  this  survey  indicated  that  about  25  percent 
of  these  licensees  could  qualify  as  small 
entities  under  the  current  NRC  size 
standards. 

The  commenters  on  the  FY  1991.  FY  1992, 
FY  1993,  and  FY  1994  proposed  fee  rules 
indicated  the  following  results  if  the 
proposed  annual  fises  were  not  modified: 
— Large  firms  would  gain  an  unfair 
competitive  advantage  over  small  entities. 
One  commenter  noted  that  a  small  well- 
logging  company  (a  "Mom  and  Pop"  type 
of  operation)  would  find  it  difficult  to 
absorb  the  annual  fee,  while  a  large 
corporation  would  find  it  easier.  Another 
commenter  noted  that  the  fee  increase 
could  be  more  easily  absorbed  by  a  high- 
volume  nuclear  medicine  clinic.  A  gauge 
licensee  noted  that,  in  the  very  competitive 
soils  testing  market,  the  annual  fees  would 
put  it  at  an  extreme  disadvantage  with  its 
much  larger  comp}etitors  because  the 
proposed  fees  would  be  the  same  for  a  two- 
person  licensee  as  for  a  large  firm  with 
thousands  of  employees. 
— Some  firms  would  be  forced  to  cancel  their 
licenses.  One  commenter,  with  receipts  of 
less  than  $500,000  per  year,  stated  that  the 
proposed  rule  would,  in  effect,  force  it  to 
relinquish  its  soil  density  gauge  and 
license,  thereby  reducing  its  ability  to  do 
its  work  effectively.  Another  comment«- 
noted  that  the  rule  would  force  the 
company  and  many  other  small  businesses 
to  get  rid  of  the  materials  license 
altogether.  Commenters  stated  that  the 
prop>osed  rule  would  result  in  about  10 
percent  of  the  well-logging  licensees 
terminating  their  licenses  immediately  and 
approximately  25  percent  terminating  their 
licenses  before  the  next  annual  assessment. 
— Some  companies  would  go  out  of  business. 
One  commenter  noted  that  the  proposal 
would  put  it.  and  several  other  small 
companies,  out  of  business  or,  at  the  very 
least,  make  it  hard  to  survive. 
— Some  companies  would  have  budget 
problems.  Many  medical  licensees 
commented  that,  in  these  times  of  slashed 
reimbursements,  the  proposed  increase  of 
the  existing  fees  and  the  introduction  of 
additional  fees  would  significantly  affect 
their  budgets.  Another  noted  that,  in  view 
of  the  cuts  by  Medicare  and  other  third 
party  carriers,  the  fees  would  produce  a 
hardship  and  some  facilities  would 
experience  a  great  deal  of  difficulty  in 
meeting  this  additional  burden. 
Over  the  past  four  years,  approximately 
2.900  license,  approval,  and  registration 
terminations  have  been  requested.  Although 
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some  of  these  terminations  were  requested 
because  the  license  was  no  longer  needed  or 
licenses  or  registrations  could  be  combined, 
indications  are  that  other  termination 
requests  were  due  to  the  economic  impact  of 
the  fees. 

The  NRC  continues  to  receive  written  and 
oral  comments  from  small  materials 
licensees.  These  commenters  previously 
indicated  that  the  $3.5  million  threshold  for 
small  entities  was  not  representative  of  small 
businesses  with  gross  receipts  in  the 
thousands  of  dollars.  These  commenters 
believe  that  the  $1,800  maximum  annual  fee 
represents  a  relatively  high  percentage  of 
gross  annual  receipts  for  these  "Mom  and 
Pop"  type  businesses.  Therefore,  even  the 
reduced  annual  fee  could  have  a  significant 
impact  on  the  ability  of  these  types  of 
businesses  to  continue  to  operate. 

To  alleviate  the  continuing  significant 
impact  of  the  annual  fees  on  a  substantial 
number  of  small  entities,  the  NRC  considered 
alternatives,  in  accordance  with  the  RFA. 
These  alternatives  were  evaluated  in  the  FY 
1991  rule  (56  FR  31472:  July  10, 1991)  in  the 
FY  1992  rule  (57  FR  32691;  July  23. 1992), 
in  the  FY  1993  rule  (58  FR  38666;  July  20, 
1993)  and  in  the  FY  1994  rule  (59  FR  36895; 
July  20, 1994).  The  alternatives  considered  by 
the  NRC  can  be  summarized  as  follows: 
— Base  fees  on  some  measure  of  the  amount 
of  radioactivity  possessed  by  the  licensee 
(e.g.,  number  of  sources). 
— Base  fees  on  the  frequency  of  use  of  the 
licensed  radioactive  material  (e.g.,  volume 
of  patients). 
—Base  fees  on  the  NRC  size  standards  for 
small  entities. 

The  NRC  has  reexamined  the  FY  1991,  FY 
1992,  FY  1993,  and  FY  1994  evaluation  of  the 
these  alternatives.  Based  on  that 
reexamination,  the  NRC  continues  to  believe 
that  establishment  of  a  maximum  fee  for 
small  entities  is  the  most  appropriate  option 
to  reduce  the  impact  on  small  entities. 

The  NRC  established,  and  is  continuing  for 
FY  1995,  a  maximum  annual  fee  for  small 
entities.  The  RFA  and  its  implementing 
guidance  do  not  provide  specific  guidelines 
on  what  constitutes  a  significant  economic 
impact  on  a  small  entity.  Therefore,  the  NRC 
has  no  benchmark  to  assist  it  in  determining 
the  amount  or  the  percent  of  gross  receipts 


that  should  be  charged  to  a  small  entity.  For 
FY  1995,  the  NRC  will  rely  on  the  analysis 
previously  completed  that  established  a 
maximum  annual  fee  for  a  small  entity  and 
the  amount  of  cost  that  must  be  recovered 
from  other  NRC  licensees  as  a  result  of 
establishing  the  maximum  annual  fees.  The 
NRC  continues  to  believe  that  license  fees,  or 
any  adjustments  to  these  fees  during  the  past 
year,  do  not  have  a  significant  impact  on 
small  entities.  In  issuing  this  final  rule  for  FY 
1995,  the  NRC  concludes  that  the  materials 
license  fees  do  not  have  a  significant  impact 
on  a  substantial  number  of  small  entities  and 
that  the  maximum  annual  small  entity  fee  of 
$1,800  be  continued. 

By  maintaining  the  maximum  annual  fee 
for  small  entities  at  $1,800,  the  annual  fee  for 
many  small  entities  is  reduced  while  at  the 
same  time  materials  licensees,  including 
small  entities,  pay  for  most  of  the  FY  1995 
costs  ($27  million  of  the  total  $33  million) 
attributable  to  them.  The  costs  not  recovered 
from  small  entities  are  allocated  to  other 
materials  licensees  and  to  operating  power 
reactors.  However,  the  amount  that  must  be 
recovered  from  other  licensees  as  a  result  of 
maintaining  the  maximum  annual  fee  is  not 
expected  to  increase.  Therefore,  the  NRC  is 
continuing,  for  FY  1995,  the  maximum 
annual  fee  (base  annual  fee  plus  surcharge) 
for  certain  small  entities  at  $1,800  for  each 
fee  category  covered  by  each  license  issued 
to  a  small  entity. 

While  reducing  the  impact  on  many  small 
entities,  the  Commission  agrees  that  the 
maximum  annual  fee  of  $1,800  for  small 
entities,  when  added  to  the  Part  170  license 
fees,  may  continue  to  have  a  significant 
impact  on  materials  licensees  with  annual 
gross  receipts  in  the  thousands  of  dollars. 
Therefore,  as  in  FY  1992.  FY  1993,  and  FY 
1994,  the  NRC  is  continuing  the  lower-tier 
small  entity  annual  fee  of  $400  for  small 
entities  with  relatively  low  gross  annual 
receipts.  The  lower-tier  small  entity  fee  of 
$400  also  applies  to  manufacturing  concerns 
and  educational  institutions  not  State  or 
publicly  supported  with  less  than  35 
employees.  This  lower-tier  small  entity  fee 
was  first  established  in  the  final  rule 
published  in  the  Federal  Register  on  April 
17, 1992  (57  FR  13625)  and  would  now 


include  manufacturing  companies  with  a 
relatively  small  number  of  employees. 

In  establishing  the  annual  fee  for  lower-tier 
small  entities,  the  NRC  continues  to  retain  a 
balance  between  the  objectives  of  the  RFA 
and  OBRA-90.  This  balance  can  be  measured 
by:  (1)  The  amount  of  costs  attributable  to 
small  entities  that  is  transferred  to  larger 
entities  (the  small  entity  subsidy);  (2)  the 
total  annual  fee  small  entities  pay,  relative  to 
this  subsidy;  and  (3)  how  much  the  annual 
fee  is  for  a  lower-tier  small  entity.  Based  on 
this  final  rule,  the  amount  of  the  FY  1995 
small  entity  subsidy  is  lower  than  that  for  FY 
1994.  Thus,  no  change  is  being  made. 

m.  Summary 

The  NRC  has  determined  the  annual  fee 
significantly  impacts  a  substantial  number  of 
small  entities.  A  maximum  fee  for  small 
entities  strikes  a  balance  between  the 
requirement  to  collect  100  percent  of  the 
NRC  budget  and  the  requirement  to  consider 
means  of  reducing  the  impact  of  the  fee  on 
small  entities.  Cta  the  basis  of  its  regulatory 
flexibility  analyses,  the  NRC  concludes  that 
a  maximum  annual  fee  of  $1,800  for  small 
entities  and  a  lower-tier  small  entity  annual 
fee  of  $400  for  small  businesses  and  not-for- 
profit  organizations  with  gross  annual 
receipts  of  less  than  $350,000,  small 
govenmiental  jurisdictions  with  a  population 
of  less  than  20,000,  small  manufacturing 
entities  that  have  less  than  35  employees  and 
educational  institutions  that  are  not  State  or 
publicly  supported  and  have  less  than  35 
employees  reduces  the  impact  on  small 
entities.  At  the  same  time,  these  reduced 
annual  fees  are  consistent  with  the  objectives 
of  OBRA-90.  Thus,  the  revised  fees  for  small 
entities  maintain  a  balance  between  the 
objectives  of  OBRA-90  and  the  RFA.  The 
NRC  has  used  the  methodology  and 
procedures  developed  for  the  FY  1991,  FY 
1992,  FY  1993,  and  FY  1994  fee  rules  in  this 
final  rule  except  those  noted  in  Section  III, 
in  establishing  the  FY  1995  fees.  Therefore, 
the  analysis  and  conclusions  established  in 
the  FY  1991,  FY  1992,  FY  1993.  and  FY  1994 
rules  remain  valid  for  this  final  rule  for  FY 
1995. 

[FR  Doc.  95-14879  Filed  6-19-95;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 
34  CFR  Parts  75, 76,  and  81 

roN1880-AA56 

Q«n«ral  Education  Provisions  Act- 
Enforcement:  Equitable  Offsets 

AGENCY:  Department  of  Education. 
ACnOM:  Notice  of  proposed  rulemaking. 


SUMMARY:  The  Secretary  proposes  to 
amend  Part  81  of  Title  34  of  the  Code 
of  Federal  Regulations,  containing 
regulations  regarding  enforcement 
under  the  General  Education  Provisions 
Act  (GEPA).  The  amendment  would 
include  regulations  clarifying  the 
circumstances  under  which  equitable 
offset  is  taken  into  account  in 
determining  harm  to  an  identifiable 
Federal  interest  under  section  453(a)(1) 
of  the  GEPA.  The  proposed  regulations 
would  enhance  grantee  flexibility  and 
reduce  burden  by  contributing  to  the 
early  resolution  of  audit  disputes  and 
the  avoidance  of  protracted  litigation. 

The  proposed  regulations  in  this 
notice  do  not  apply  to  programs  imder 
the  Higher  Education  Act  of  1965  or  the 
Impact  Aid  statutes  (Pub.  L.  81-874. 
Pub.  L.  81-815.  and  Title  VlII  of  the 
Elementary  and  Secondary  Education 
Act  of  1965  (ESEA)  as  amended  by  Pub. 
L.  103-382). 

DATES:  Comments  must  be  received  on 
or  before  August  4, 1995. 
ADDRESSEES:  All  comments  concerning 
these  proposed  regulations  should  be 
addressed  to  Ted  Sky.  Senior  Counsel. 
U.S.  Department  of  Education.  600 
Independence  Avenue  SW., 
Washington.  DC  20202-2121. 
FOR  FURTHER  INFORMATION  CONTACT:  Ted 
Sky.  Telephone:  (202)  401-6000. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m.,  Eastern  time, 
Monday  through  Friday. 

SUPPLEMENTARY  INFORMATION: 

I.  Recognition  of  Offset  Costs 

Section  453(a)(1)  of  the  GEPA,  20 
U.S.C.  1234b(a)(l),  provides  that  a 
recipient  determined  to  have  made  an 
unallowable  expenditure,  or  to  have 
otherwise  failed  to  discharge  its 
responsibility  to  account  properly  for 
funds,  shall  be  required  to  return  funds 
in  an  amount  that  is  proportionate  to  the 
extent  of  the  harm  its  violation  caused 
to  an  identifiable  Federal  interest 
associated  with  the  program  under 
which  the  recipient  received  the  award. 

The  proposed  regulations  (in  §  81.32 
(c)  and  (d))  would  state  the 


circimistances  under  which  the 
Secretary  or  an  authorized  Department 
official,  in  determining  the  extent  of 
harm  to  an  identifiable  Federal  interest 
caused  by  a  violation,  may  take  into 
account  costs  that  the  recipient  could 
have  charged  to  the  Federal  grant  or 
cooperative  agreement  in  question  but 
in  fact  did  not.  These  costs  are  "offset 
costs."  Issues  pertaining  to  those  so- 
called  offset  costs  have  arisen  in 
connection  with  administrative 
litigation  before  the  Office  of 
Administrative  Law  Judges  (OALJ). 

The  Secretary  believes  that  regulatory 
guidance  regarding  these  issues  would 
be  helpful  to  the  field,  would  enhance 
grantee  flexibility,  would  increase  the 
possibiUties  for  early  resolution  of 
disputes,  and  would  reduce  the  need  for 
protracted  litigation  arising  from 
expenditure  disallowance  and  other 
audit  claims  imder  Department 
programs,  while  maintaining  proper 
accountability.  The  Secretary  solicits 
additional  public  comments  and 
suggestions  as  to  how  this  balance  may 
best  be  achieved. 

Equitable  offset  is  not  a  new  concept 
initially  proposed  in  these  regulations. 
The  concept  has  evolved  over  time, 
through  case-by-case  adjudication,  both 
in  decisions  of  the  Secretary  and  the 
courts,  arising  from  disputes  under 
programs  administered  by  the  Secretary. 
The  proposed  regulations  are  consistent 
with  this  precedent. 

If  finally  adopted,  it  is  anticipated 
that  the  provisions  of  proposed  §  81.32 
(c)  and  (d)  would  apply  to  existing  cases 
before  the  OALJ.  but  writhout  regard  to 
§  81.32(c)(5)  (relating  to  early 
identification  of  offset  costs). 

The  proposed  regulations  are  based 
upon  the  conclusion  that  the 
recognition  of  offset  costs,  under 
appropriate  circumstances  and  subject 
to  appropriate  limitations,  is  consistent 
with  section  453(a)(1)  of  the  GEPA.  The 
proposed  regulations  would  provide  for 
the  recognition  of  offset  costs  under  the 
following  circumstances: 
—The  offset  costs  must  meet  all  the 
requirements  of  the  grant  or 
cooperative  agreement,  including  any 
applicable  recordkeeping 
requirements; 
— The  recipient  must  demonstrate  that 
the  offset  costs  could  have  been 
charged  to  the  grant  or  cooperative 
agreement  during  the  same  Federal 
fiscal  year  as  the  original  violation; 
—The  charging  of  offset  costs  to  the 
grant  or  cooperative  agreement  must 
not  result  in  other  violations  of 
applicable  requirements,  such  as 
maintenance  of  effort,  matching  or 
non-supplanting  requirements; 


— ^The  practices  and  policies  that 
resulted  in  the  original  violation  must 
have  been  corrected  and  must  not  be 
likely  to  recur; 
— ^The  original  violation  must  not  have 
been  intentional  or  willful. 
Under  the  proposed  rule,  the 
Secretary  would  have  the  burden  of 
initially  establishing  a  prima  facie  case 
that  a  violation  was  willful  or 
intentional  so  as  to  preclude  an  offset. 
It  is  not  anticipated  that  these  cases  will 
be  frequent.  However,  on  occasion, 
cirounstances  may  suggest  the  existence 
of  this  situation.  For  example,  where  a 
recipient  continues  to  incui  costs  or 
carry  out  program  activities  that  the 
Department  has  advised  the  recipient 
are  beyond  the  purview  of  the  grant,  the 
issue  of  whether  a  violation  was  willful 
or  intentional  might  be  presented. 

Federal  financial  assistance  under  a 
program  subject  to  a  statutory  non- 
supplanting  requirement  must 
supplement  and  be  additional  to  any 
State  assistance  for  the  project  in 
question.  A  recipient  of  assistance 
under  this  type  of  program  generally 
must  use  all  Federal  funds  awarded  for 
project  purposes,  irrespective  of  the  use 
of  State  or  local  funds.'  To  permit  a 
recipient  to  offset  disallowed  costs 
under  the  federally  funded  project  with 
State  or  local-funded  costs  would 
normally  be  contrary  to  the  non- 
supplanting  requirement  and  would 
result  in  the  diminution  of  the  project 
to  the  detriment  of  the  beneficiaries  to 
be  served  and  contrary  to  the  purposes 
of  the  program. 

In  the  case  of  a  program  with  a  non- 
supplanting  requirement,  therefore,  a 
recipient  has  a  particularly  heavy 
burden  in  showing  that  use  of  State  or 
local  funds  as  offset  costs  is  consistent 
with  the  requirement.  The  Department 
has  identified  a  limited  number  of 
situations  in  which  this  burden  could  be 
met. 

(1)  State  administrative  expenses. 
Where  a  disallowance  involves  State 
administrative  expenditures,  and  the 
recipient  proposes  to  offset  other  State 
administrative  expenditures  that  could 
have  been  charged  to  the  grant  but  were 
not,  the  non-supplanting  requirement 
should  not  present  a  bar  to  the  offset. 
Presumably  the  State  administrative 
expenditures  would  not  have  been  made 
in  the  absence  of  the  program. 


I  One  exception  to  this  principle  is  the  non- 
supplanting  requirement  in  section  614  of  the 
Individuals  with  Disabilities  Education  Act  which 
requires  a  local  educational  agency  to  supplement 
what  it  has  expended  on  special  education  in  the 
past.  This  approach  is  more  similar  to  a 
maintenance  of  effort  requirement  than  it  is  to  the 
non-supplanting  requirements  in  other  statutes 
iSee  34  CFR  300.230.) 
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(2)  Other  cases  where  the  offset 
expenditures  would  not  have  been 
incurred  in  the  absence  of  the  Federal 
program.  In  exceptional  circumstances  a 
recipient  may  be  able  to  establish  that 
the  State  or  local  expenditures  sought  to 
be  used  as  an  offset  would  not  have 
been  incurred  in  the  absence  of  the 
program  and  thus  do  not  give  rise  to  a 
question  under  the  non-supplanting 
requirement.  For  example,  the  recipient 
might  be  able  to  show  that  a  particular 
cost  was  so  related  to  the  Federal  grant 
that  it  would  not  have  been  incurred  in 
the  absence  of  that  grant. 

(3)  Statutorily  excluded  funds.  Under 
the  statute  governing  the  program  in 
question,  there  may  be  categories  of 
expenditures  that  may  be  specifically 
excluded  from  the  reach  of  the  non- 
supplanting  requirement.  For  example, 
under  section  1120A(b)(l)(B)  of  the  Title 
I  (ESEA)  statute,  20  U.S.C.  6322(b)(1)(B), 
certain  State  and  local  funds  may  be 
excluded  for  purposes  of  determining 
compliance  with  the  Title  I  non- 
supplanting  requirement.  These  funds 
would  be  available  for  offset  purposes, 
despite  the  non-supplanting 
requirement,  assuming  that  other 
requirements  of  the  proposed  rule 
would  be  met. 

In  proposing  these  rules,  the  Secretary 
does  not  intend  to  encourage  recipients 
to  incur  unallowable  costs  or  engage  in 
activities  that  will  give  rise  to 
accountability  issues.  On  the  contrary, 
the  Secretary  believes  that  the  proposed 
regulations  will  enable  the  Department 
to  more  readily  focus  time  on  those 
areas  where  the  most  serious 
accountability  problems  occur. 

II.  Early  Identification  of  Issue 

The  proposed  regulations  provide 
that,  if  the  recipient  is  apprised  of  the 
violation  in  a  draft  audit  report  or  other 
written  communication  issued  prior  to 
the  final  audit  report,  the  offset  costs 
must  be  presented  to  the  auditor  within 
a  60-day  period.  This  provision  is 
designed  to  ensure  that  offset  claims  are 
raised  sufficiently  early  in  the  audit 
process  to  permit  the  auditor  to  verify 
the  claimed  offset  costs  and  make 
recommendations  regarding  those  costs, 
within  the  overall  context  of  the 
auditor's  responsibility,  prior  to  the 
issuance  of  the  final  audit  report.  Even 
if  an  oral  rather  than  a  written 
communication  regarding  the  violation 
is  made  during  the  audit  process, 
recipients  are  encouraged  to  present 
offset  cost  claims  to  the  auditor  so  that 
these  matters  may  be  taken  into  account 
in  the  audit  report  in  an  orderly  fashion. 

If  the  recipient  is  first  apprised  of  the 
violation  in  the  final  audit  report,  the 
offset  costs  must,  under  the  proposed 


regulations,  be  presented  to  the 
authorized  Department  official  within  a 
60-day  period  after  the  issuance  of  the 
final  audit  report.  If  the  recipient  is  first 
apprised  of  the  violation  after  the 
issuance  of  the  final  audit  report,  then 
the  60-day  period  nms  from  this  first 
written  notice.  In  either  event,  offset 
cost  "claims"  must  be  presented  in  the 
form  of  facts  verified  by  an  independent 
auditor. 

Early  notice  of  these  issues  is 
intended  to  encourage  and  contribute  to 
early  resolution  of  disallowance  cases 
(through  alternative  means  of  dispute 
resolution  or  otherwise)  and  reduction 
of  litigation  expense  for  recipients  as 
well  as  for  the  Department. 

The  early  notice  provision  in 
§  81.32(c)(5)  is  also  designed  to  avoid 
introduction  of  offset  cost  issues  late  in 
the  audit  appeal  process.  The 
introduction  of  offset  cost  issues  at  the 
litigation  stage  in  prior  and  currently 
pending  cases  before  the  OALJ  has 
caused  administrative  problems, 
requiring  more  audit  work  long  after  the 
original  audit  is  over,  thus  delaying 
resolution  of  these  cases.  However,  as 
indicated  above,  these  advance  notice 
requirements  would  not  apply  to 
pending  cases. 

In  addition  to  adding  the  proposed 
provisions  to  34  CFR  Part  81,  a  cross- 
reference  is  proposed  to  be  added  to 
Subpart  G  of  34  CFR  Part  75  and 
Subpart  H  of  34  CFR  Part  76. 

Executive  Order  12866 

These  proposed  regulations  have  been 
reviewed  in  accordance  with  Executive 
Order  12866.  Under  the  terms  of  the 
order  the  Secretary  has  assessed  the 
potential  costs  and  benefits  of  this 
regulatory  action. 

The  potential  costs  associated  with 
the  proposed  regulations  are  those 
resulting  from  statutory  requirements 
and  those  determined  by  the  Secretary 
to  be  necessary  for  administering  this 
program  effectively  and  efficiently  as 
discussed  in  those  sections  of  the 
preamble  that  relate  to  specific  sections 
of  the  regulations.  Burdens  specifically 
associated  with  information  collection 
requirements,  if  any,  are  identified  and 
explained  elsewhere  in  this  preamble. 

Regulatory  Flexibility  Act  Certification 

The  Secretary  certifies  that  these 
proposed  regulations  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
States  and  State  agencies  are  not 
considered  to  be  small  entities  under 
the  Regulatory  Flexibility  Act.  Small 
local  educational  agencies  could  be 
affected  by  these  regulations.  However, 
these  proposed  regulations  are  intended 


to  implement  statutory  provisions  and 
are  designed  to  provide  greater 
flexibility  and  reduce  litigation  in  the 
administration  of  the  programs  in 
question.  They  should  not  have  a 
significant  economic  impact  on  any 
small  entities  affected. 

Paperwork  Reduction  Act  of  1980 

These  proposed  regulations  have  been 
examined  under  the  Paperwork 
Reduction  Act  of  1980  and  have  been 
found  to  contain  no  information 
collection  requirements. 

Invitation  to  Comment 

Interested  persons  are  invited  to 
submit  comments  jjid  recommendations 
regarding  these  proposed  regulations. 

All  comments  submitted  in  response 
to  these  proposed  regulations  will  be 
available  for  public  inspection,  during 
and  after  the  comment  period,  in  Room 
5400,  600  Independence  Avenue  SW., 
Washington,  DC,  between  the  hours  of 
8:30  a.m.  and  4:00  p.m..  Monday 
through  Friday  of  each  week  except 
Federal  holidays. 

To  assist  the  Department  in 
complying  with  the  specific 
requirements  of  the  Executive  Order  and 
the  Paperwork  Reduction  Act  of  1980 
and  their  overall  requirement  of 
reducing  regulatory  burden,  the 
Secretary  invites  comment  on  whether 
there  may  be  further  opportunities  to 
reduce  any  regulatory  burdens  found  in 
these  proposed  regulations. 

List  of  Subjects 

34  CFR  Part  75 

Education  Department,  Grant 
programs — education.  Grant 
administration,  Incorporation  by 
reference. 

34  CFR  Part  76 

Education  Department,  Grant 
programs — education.  Grant 
administration,  Intergovernmental 
relations.  State-administered  programs. 

34  CFR  Part  81 

Enforcement,  General  Education 
Provisions  Act.  Offset  costs. 

Dated:  March  16.  1995. 
Richard  W.  Riley. 

Secretary  of  Education. 

(Catalog  of  Federal  Domestic  Assistance 
Number  does  not  apply) 

The  Secretary  proposes  to  amend 
Parts  75,  76,  and  81  of  Title  34  of  the 
Code  of  Federal  Regulations  as  follows: 

PART  81— GENERAL  EDUCATION 
PROVISIONS  ACT— ENFORCEMENT 

1.  The  authority  citation  for  Part  81 
continues  to  read  as  follows: 
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Authority:  20  U.S.C.  1221e-3. 1234-12341. 
3474,  unless  otherwise  noted. 

2.  Section  81.32  is  amended  by 
revising  the  heading  and  by  adding  new 
paragraphs  (c),  (d)  and  (e)  to  read  as 
follows: 

§  81 .32    Proportionality:  equitable  offset 

,        •        «        *        * 

(c)  In  determining  the  extent  to  which 
a  violation  that  is  not  intentional  or 
willful  caused  harm  to  an  identifiable 
Federal  interest,  the  Secretary  or  an 
authorized  Department  official,  as 
appropriate,  may  take  into  accoimt  costs 
that  could  have  been  charged  to  the 
Federal  grant  or  cooperative  agreement 
but  in  fact  were  not  (offset  costs),  only 
if  the  recipient  has  demonstrated  that — 

(1)  The  offset  costs  would  have  met 
all  the  requirements  of  the  grant  or 
cooperative  agreement,  including  any 
applicable  recordkeeping  requirements; 

(2)  The  offset  costs  could  have  been 
charged  to  the  grant  or  cooperative 
agreement  during  the  same  Federal 
fiscal  year  as  the  original  violation; 

(3)  The  charging  of  offset  costs  to  the 
grant  or  cooperative  agreement  would 
not  result  in  other  violations  of 
applicable  requirements,  such  as 
maintenance  of  effort,  matching,  or  non- 
supplanting; 

14)  The  practices  and  policies  that 
resulted  in  the  original  violation  have 
been  corrected  and  are  not  Ukely  to 

recur;  and 

(5)  (i)  If  the  recipient  was  apprised  of 
the  violation  in  a  draft  audit  report  or 
other  written  communication  from  the 
cognizant  auditor  that  was  issued  prior 
to  the  final  audit  report — 

(A)  The  offset  costs  were  presented  to 
the  auditor  within  60  days  after  the 
issuance  of  the  draft  audit  report  or 
other  written  communication;  and 

(B)  The  auditor  verified  that  the  costs 
met  the  conditions  in  paragraph  (c)  of 
this  section; 

(ii)  If  the  recipient  was  first  apprised 
in  writing  of  the  violation  in  the  final 
audit  report  or  the  costs  were  timely 
presented  to  but  not  verified  by  the 
auditor,  the  offset  costs  were  presented 
to  the  authorized  Department  official,  in 
the  form  of  facts  demonstrating 
compliance  with  this  paragraph  and 
verified  by  an  independent  auditor, 
within  60  days  of  the  issuance  of  the 
final  audit  report;  or 

(iii)  If  the  recipient  was  first  apprised 
of  the  violation  in  writing  after  the 
issuance  of  the  final  audit  report,  the 
offset  costs  were  presented  to  the 
authorized  Department  official,  in  the 
form  of  facts  demonstrating  compliance 
with  this  paragraph  and  verified  by  an 
independent  auditor,  within  60  days  of 
the  first  written  notice  of  the  violation; 


(d)  In  making  a  verification  under 
paragraph  (c)(5)  of  this  section,  the 
independent  auditor  may  be  the  auditor 
that  initially  conducted  the  audit  and 
may  base  the  verification  on  the  original 
audit  as  long  as  the  offset  costs  were 
examined  as  part  of  that  audit  and  were 
not  disallowed. 

(e)  For  the  purposes  of  §  81.32(c)(1). 
in  the  case  of  a  discretionary  program 
under  which  awards  are  made  by  thie 
Secretary,  "grant"  or  "cooperative 
agreement"  means  the  grant  or 
cooperative  agreement  awarded  to  the 
recipient. 

3.  Section  81.40  is  amended  by 
redesignating  paragraphs  (d)  and  (e)  as 
(e)  and  (f).  respectively,  and  by  adding 
a  new  paragraph  (d)  to  read  as  follows: 

§  81 .40    Burden  of  proof. 

•  *        »         *         * 
(d)  An  offset  cost  should  be  taken  into 

account  in  accordance  with  §  81.32  (c) 
and  (d).  except  that  the  Secretary  has 
the  burden  of  initially  establishing  a 
prima  facie  case  that  a  violation  was 
willful  or  intentional  so  as  to  preclude 
an  offset. 
»        »        *        *         * 

4.  The  Appendix  to  Part  81  is 
amended  by  adding  new  Examples  14. 
15, 16. 17,  and  18  to  read  as  follows: 

Appendix  to  Part  81— Illustrations  of 
Proportionality 

•  •         *         *      .   * 

Equitable  Offset  Allowed 

(14)  Administrative  costs  of  a  State 
educational  agency  (SEA)  are 
disallowed  by  the  auditor  under  a 
program  subject  to  a  non-supplanting 
requirement  because  the  SEA  did  not 
mainteiin  adequate  time  distribution 
records  for  employees  charged  to  the 
grant.  The  SEA  demonstrates  that  other 
employees,  whose  salaries  are  paid  for 
out  of  State  funds,  performed 
administrative  functions  allowable 
under  the  Federal  grant  during  the 
relevant  fiscal  period.  Adequate  records, 
including  any  necessary  time 
distribution  records,  were  maintained 
for  these  employees.  Charging  these 
costs  to  the  grant  would  not  violate 
other  requirements.  The  non- 
supplanting  requirement  does  not  bar 
the  offset  because  it  is  presumed  that 
the  State  funds  would  not  have  been 
spent  in  the  absence  of  the  program.  The 
SEA  presents  a  corrective  action  plan  to 
ensure  that  future  recordkeeping 
violations  will  not  arise.  There  is  no 
evidence  that  the  SEA  intentionally 
failed  to  keep  the  required  records.  The 
Secretary  recognizes  the  offset  costs 
under  the  principles  stated  in  §  81.32  (c) 
and  (d)  and  reduces  the  required 


recovery  by  the  amount  of  the  offset 

costs. 

Equitable  Offset  Not  Allowed— Violation 

of  Program  Requirement 

(15)  Under  the  Title  I  program,  a  LEA 
provides  remedial  reading  services  to 
children  residing  in  ineligible 
attendance  areas.  The  LEA  proposes  to 
offset  the  disallowed  costs  with  funds 
expended  for  eligible  Title  I  children 
under  a  State  compensatory  education 
program  similar  to  Title  I  but  not 
excluded  from  the  operation  of  the  non- 
supplanting  requirement  in  Title  I  under 
section  1 1 20 A(b)  of  the  Title  I  statute. 
Even  though  the  costs  of  the  State 
program  would  otherwise  have  been 
allowable  under  Title  I,  an  offset  is  not 
allowed  because  the  use  of  the  State 
funds  would  violate  the  non- 
supplanting  requirement. 

Equitable  Offset  Not  Allowed 

(16)  Under  a  Federal  vocational 
education  program  with  a  maintenance 
of  effort  requirement,  the  SEA  fails  to 
maintain  required  time  distribution 
records  for  employees  working  on  more 
than  one  progfam.  The  State  proposes  to 
use  as  offset  costs  the  salaries  of  other 
employees,  charged  to  State  funds,  who 
worked  exclusively  on  the  Federal 
program.  If  all  those  costs  are  not 
included  as  State  expenditures, 
however,  the  SEA  would  not  have 
sufficient  State  expenditures  to  satisfy 
the  maintenance  of  effort  requirement 
under  the  Federal  program.  An  offset  is 
not  allowed,  because  the  charging  of  the 
offset  costs  to  the  Federal  grant  would 
have  resulted  in  another  violation  of  an 
applicable  program  requirement 
(maintenance  of  effort). 

Equitable  Offset  Partially  Allowed 

(17)  In  this  example  the  State  needs 
some  but  not  all  of  its  proposed  offset 
costs  to  satisfy  the  matching 
requirement  applicable  to  the  program. 
The  State  may  use  the  remaining  offset 
costs  (i.e.,  those  not  needed  to  meet  the 
matching  requirement)  to  reduce  its 
liability.  For  example,  under  a  program 
with  a  1:1  matching  requirement  ($1  of 
State  funds  must  be  spent  for  every  $1 
of  Federal  funds),  the  State  has  spent 
$100,000  of  Federal  funds  and  $100,000 
of  State  funds.  However,  the  auditors 
have  determined  that  $20,000  of  the 
Federal  fimds  were  not  supported  by 
required  time  distribution  records.  The 
State  could  not  fully  extinguish  its 
liabihty  through  an  offset,  because  the 
State  would  not  meet  the  matching 
requirement.  (If  $20,000  of  State  fimds 
were  used  as  an  offset,  the  State  would 
h'lve  left  only  $80,000  of  allowable 
matching  costs  which  would  not 
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support  Federal  expenditures  of 
$100,000  under  the  1:1  match 
requirement.) 

Nevertheless,  the  State  liability  could 
be  partially  reduced  by  an  offset.  The 
amount  of  the  partial  offset  is  computed 
by  combining  ihe  allowable  Federal  and 
State  expenditures  ($80,000  Federal 
plus  $100,000  State  =  $180,000),  and 
computing  the  allowable  Federal 
expenditiue  that  would  be  supported  by 
the  required  State  match.  The  allowable 
Federal  expenditure  would  be  $90,000 
($180,000x50%)  which  would  be 
supported  under  the  1:1  match  by 
$90,000  of  State  expenditures.  Rather 
than  repaying  the  full  amount  of  the 
Federal  disallowance  ($20,000),  the 
State  would  be  required  to  repay 
$10,000  (the  difference  between  the 
amount  actually  charged  to  the  Federal 
grant  ($100,000)  and  the  allowable 
Federal  expenditure  considering  the 
allowable  State  matching  costs 


($90,000)).  The  State  therefore  is 
credited  with  a  partial  offset  of  $10,000. 

Equitable  Offset  Not  Allowed — 
Intentional  or  Willful  Violation 

(18)  Under  the  Title  I  program,  the 
State  seeks  vnitt^n  advice  from  the 
Secretary  regarding  the  allowability  of 
certain  expenditiu^s.  The  Secretary 
informs  the  State  that  the  expenditures 
are  unallowable  under  the  Title  I 
statute.  Nevertheless,  the  State  proceeds 
to  spend  its  Title  I  funds  in  this  maimer. 
An  offset  is  not  allowed,  even  though 
other  expenditures  could  have  been 
properly  charged  to  the  Title  I  program, 
because  the  Secretary  determines  that 
the  State's  violation  is  intentional  and 

Willfiil. 

PART  75— DIRECT  GRANT 
PROGRAMS 

5.  The  authority  citation  for  Part  75 
continues  to  read  as  follows: 


Authority:  20  U.S.C.  1221e-3  and  3474, 
unless  otherwise  noted. 

6.  Part  75  is  amended  by  adding  the 
following  cross-reference  to  the  existing 
cross-reference  in  Subpart  G 
immediately  following  the  heading: 

"See  34  CFR  81.32,  Proportionality; 
equitable  offset." 

PART  76— STATE-ADMINISTERED 
PRCXSRAMS 

7.  The  authority  citation  for  Part  76 
continues  to  read  as  follows: 

Authority:  20  U.S.C.  1221e-3,  3474,  and  . 
6511(a),  unless  otherwise  noted. 

8.  Part  76  is  amended  by  adding  the 
following  cross-reference  immediately 
following  the  heading  for  Subpart  H: 
"Cross-Reference.  See  34  CFR  81.32, 

Proportionality;  equitable  offset." 

[FR  Doc.  95-14981  Filed  6-19-95;  8:45  am) 
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The 

Federal  Register: 

What  It  Is 

And 

How  To  U«e  It 


Announdng  the  Latest  Edition 

The  Federal 

Register: 

What  It  Is 

and 

How  to  Use  It 

A  Guide  for  the  Umt  of  the  Federal  Register— 
Code  at  Federal  Regulatioiis  System 

This  handbook  is  used  for  the  educational 
workshops  conducted  by  the  Office  of  the 
Federal  Register.  For  those  persons  unable  to 
attend  a  workshop,  this  handbook  will  provide 
guidelines  for  using  the  Federal  Register  and 
related  publications,  as  well  as  an  explanation 
of  how  to  solve  a  sample  research  problem. 

Price  $7.00 


Order  procxssing  code: 

*6173 

n  YES,  please  send  me  the  following 


Superintendent  of  Documents  PubUcations  Order  Form 

Charge  your  order. 
It's  Easy! 


To  fax  your  orders  (202)-512-2250 


copies 


of  Th.  r^r^  RegWf-Wh*  It  to  .nd  How  Tb  Um  K.  at  $7«)  pf  copy.  Stock  Na  069-000-00044-4 


The  total  cost  of  my  order  is  $_ 


International  customers  please  add  25%.  Prices  include  regular  domestic 
postage  and  handling  and  are  subject  to  change. 

Please  Choose  Method  of  Riyment: 

CH  Check  Payable  to  the  Superintendent  of  Documents 

I    I  GPO  Deposit  Account        1 — I — I — L 


(Company  or  Personal  Name) 


(Please  type  or  print) 


(Additional  address/attention  line) 


EH  VISA  or  MasterCard  Account 


(Street  address) 
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(City.  State,  ZIP  Code) 


(Credit  card  expiration  date)  Tltank  you  far 

your  order! 


(Daytime  phone  including  area  code) 


(Authorizing  Signature) 


(Rev.  1-93) 


(Purchase  Order  No.) 
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YES    NO 


to  other  mailers?  I I    I — I 


Mail  To:    New  Orders,  Superintendent  of  Documents 
P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


Would  you  like 
to  know... 

if  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  been  published  in  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so,  you 
may  wish  to  subscribe  to  the  LSA 
(List  of  CFR  Sections  Affected),  the 
Federal  Register  Index,  or  both. 

LSA  •  List  of  CFR  SMtions  Affected 

The  LSA  (List  of  CFR  Sections  Affected) 
is  designed  to  lead  users  of  the  Code  of 
Federal  Regulations  to  amendatory 
actions  published  in  the  Federal  Register. 
The  LSA  is  issued  monthly  in  cumulative  fomt. 
Entries  indicate  the  nature  of  the  changes — 
such  as  revised,  removed,  or  corrected. 
$26. CX)  per  year. 

Federal  Register  index 

The  index,  covering  the  contents  of  the 
daily  Federal  Register,  is  issued  oKKithly  in 
cumulative  form.  Entries  are  carried 
primarily  under  the  names  of  the  issuing 
agencies.  Significant  subjects  are  carried 
as  cross-references. 
$24.00  per  year. 


A  finding  aid  is  included  in  each  publication  vutiich  lists 
Federal  Register  page  numbers  with  the  date  of  publication 
in  the  federal  Register 


Superintendent  of  Documents  Subscription  Order  Form 


OfJsr  Procaasing  Cods: 

*6421 


I — I    YES,  enter  the  following  indicated  subscriptions  for  one  year 


Chwge  your  ofxier. 
tfs  easy! 

To  fax  your  orders  (202)  512-2233 


■CB 


LSA  ♦  List  of  CFR  Sections  Affected  (LCS)  at  $26.00  each 

Federal  Register  Index  (FRSU)  at  $24.00  each 


The  total  cost  of  my  order  is  $ . 


..  Price  includes 


regular  domestic  postage  and  handling  and  is  subject  to 
change.  International  customers  please  add  25%. 


(Company  or  personal  name) 


(Please  type  or  print) 


(Additional  address/attention  line) 


(Street  address) 


For  privacy,  cfecck  boi  bektw: 

Q  Do  not  make  my  name  available  to  other  mailers 

Check  method  of  payment 

ID  Check  payable  to  Superintendent  of  Documents 
a  GPO  Deposit  Account        |    |    | 


-D 


□  VISA  □  MasterCard            1         1  (exDiration) 

in  ni  IE  IT 

(City,  State,  Zip  code) 


(Daytime  phone  including  area  code) 


(Purchase  order  no.) 


(Authorizing  signature) 

Thank  you  for  your  order! 


KVM 


Mail  to:    Superintendent  of  Documents 

PO.  Box  371954,  Pittsburgh,  PA  15250-7954 


INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 

Know  when  to  expect  your  renewal  notice  und  keep  •  good  thing  coming.  To  keep  our  subscription 
prices  down,  the  Government  Printing  Office  mails  each  subscriber  only  one  renewal  nonce.  You  can 
learn  when  you  will  get  your  renewal  notice  by  checking  the  number  that  foUows  month/year  code  on 
Hat  \o^  Mate  (4  yo\a\alot\  as  shown  in  this  example: 


A  renewal  notice  will  be 
sent  approxiinately  90  days 
before  this  dace. 

/ :  v 


A  renewal  iwdce  will  be 
setu  approxiinately  90  days 
befbte  this  date. 


:AFR  SMITH212J 

:  JOHN  SMITH 

:212  MAIN  STREET 

:  PORESTVILLE  MD  20747 


DEC95  R  J 


tAFRDO     SMITH212J 

JJOHN  SMITH 

:  212  MAIN  STREET 

:  PORESTVILLE  MD  20747 


DEC95  R  1 


To  be  sure  that  your  service  continues  without  interruption,  please  return  your  renewal  noUce  promptiy. 

If  your  subscription  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  tiie 

Superintendent  of  Documents,  Washington.  DC  20402-9372  with  the  proper  remittance.  Your  service 

will  be  reinstated. 

To  chanue  your  «idress:  Please  SEND  YOUR  MAILING  LABEL,  along  with  your  new  address  to  the 

Superintendent  of  Documents,  Attn:  Chief.  MaU  List  Branch,  MaU  Stop:  SSOM.  Washington. 

DC  20402-9373. 

To  Inquire  about  your  subscription  service:  Please  SEND  YOUR  MAILING  LABEL  along  witii 

your  correspondence,  to  the  Superintendent  of  Documents,  Attn:  Chief.  Mail  List  Branch,  Mail 

Stop:  SSOM,  Washington,  DC  20402-9375. 

To  order  a  new  subscription:  Please  use  tiie  order  form  provided  below. 


SuperWendent  of  Documents  Subscription  Order  Form     *''•*»• '^'Jjjj  j^m^g^ 

To  fax  your  orders  (202)  512-2233 

□YES|  please  entermy  subscriptions  as  fdcws: 


Oidv  PioeMrtiQ  Cods 

*5468 


subscriptions  to  Federal  Register  (FR);  including  the  daily  Federal  Register,  monthly  Index  and  LSA  List 
of  Code  of  Federal  Regulations  Sections  Affected,  at  $544  ($680  foreign)  each  per  year, 
.subscriptions  to  Federal  Register,  da/7y  only  (FRDO),  at  $494  ($617.50  foreign)  each  per  year. 


The  total  cost  of  my  order  is  $ 


,.  (Includes 


regular  shipping  and  handling.)  Price  subject  to  change. 


Company  or  personal  name 


(Pleaaa  type  or  print) 


Additional  address/attention  line 


For  privacy,  check  box  below: 

□  Do  not  rnake  my  nanne  availatrfe  to  other  mailers 
Check  method  of  payment 

a  Check  payable  to  Superintendent  of  Documents 
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□  VISA     □  MasterCard 


street  address 


n 


](expiration  date) 
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City,  State.  Zip  code 


Thank  you  for  your  order! 
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Daytime  phone  indvxling  area  code 


Purchase  order  number  (optionaO 


Authorizing  signature 

Mai  To:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh.  PA  15250-7954 


NEW  EDITION 


Guide  to 
Record 
Retention 
Requirements 

in  the  Code  of 

Federal  Regulations  (CFR) 

Revised  January  1,  1994 

The  GUIDE  is  a  useful  reference  tool, 
compiled  from  agency  regulations,  designed  to 
assist  anyone  with  Federal  recordkeeping 
obligations. 

The  various  abstracts  in  the  GUIDE  tell  the 
user  (1)  what  records  must  be  kept,  (2)  who  must 
keep  them,  and  (3)  how  long  they  must  be  kept. 

The  GUIDE  is  formatted  and  numbered  to 
parallel  the  CODE  OF  FEDERAL  REGULATIONS 
(CFR)  for  uniformity  of  citation  and  easy 
reference  to  the  source  document. 

Compiled  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records 
Administration. 


Superintendent  of  Documents  Order  Form 


Order  Processing  Code: 
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Charge  your  order. 
It's  easy! 


To  fax  your  orders  (202)  512-2250 

Q  YES,  send  me subscriptions  to  1994  Guide  to  Record  Retention  Requiretfients  in  the  CFR, 

S/N  069-000-00056-8,  at  $20.00  ($25.00  foreign)  each. 


The  total  cost  of  my  order  is  $ 


..  (Includes  regular  shipping  and  handling.)  Price  subject  to  change. 


Company  or  personal  name 


Additional  address/attention  line 


Street  address 


City,  State,  Zip  code 


Daytime  phone  including  area  code 


Purchase  order  number  (optional) 


(Please  type  or  print) 


Check  method  of  payment: 

□  Check  payable  to  Superintendent  of  Documents 

□  GPO  Deposit  Account 
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□  VISA     □  MasterCard 
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1               1 
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Thank  you  for  your  order! 
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Authorizing  signature 

Mail  to:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


Federal  Register 
Document 

Drafting 
Handboolc 

A  Handbook  for 
Regulation  Drafters 

This  handbook  is  designed  to  help  Federal 
agencies  prepare  documents  for 
publication  in  the  Federal  Register.  The 
updated  requirements  in  the  handbook 
reflect  recent  changes  in  regulatory 
development  procedures, 
document  format,  and  printing 
technology. 

Price  $5.50 


Superintendent  of  Documents  Publication  Order  Form^  ^^^^    ^^ 

Order  processing  code:    *5i33  ^^'^^  ^^ts^easy!    ^^R^W 

-.rr^o  .         ^      u.     .^,«c  To  f«  your  order,  and  lnqulriM-(202)  512-2250 

YES,  please  send  me  the  foUowing  indicated  publications.  «  » 


copies  of  DOCUMENT  DRAFnNG  HANDBOOK  at  $5.50  each.  S/N  069-000-00037-1 

_  ,        .    r        )„  ic  «  ForeiRn  orders  please  add  an  additional  25%. 


Please  Type  or  Print 
2. 


(Company  or  personal  name) 


(Additional  address/attention  line) 


3.  Please  choose  method  of  payment: 

D  Check  payable  to  the  Superintendent  of  Documents 
CH  GPO  Deposit  Account 
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Q  VISA  or  MasterCard  Account 


(Street  address) 
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(Credit  card  expiration  date) 


Thank  you  for  your  order! 
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4.  M«l  To:  New  Orders.  Superintendent  of  Documents.  P.O.  Box  371954,  Pittsburgh.  PA  15250-7954 
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Public  Laws 


104th  Congress,  1st  Session,  1995 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  Initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President. 
Legislative  history  references  appear  on  each  law.  Subscription  service  includes  all  public  laws, 
issued  irregularly  upon  enactment,  for  the  104th  Congress,  1st  Session,  1995. 

(Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Documents,  Washington,  DC 
20402-9328.  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Register  for  announcements  of 
newly  enacted  laws.) 
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The  total  cost  of  my  order  is  $ International  customers  please  add  25%.  Prices  include  regular  domestic 

postage  and  handling  and  are  subject  to  change. 
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(Purchase  Order  No.) 
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your  order! 
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Microfiche  Editions  Available... 


Federal  Register 

The  Federal  Register  is  published  daily  in 
24x  microfiche  format  and  mailed  to 
subscribers  the  following  day  via  first 
class  mail.  As  part  of  a  microfiche 
Federal  Register  subscription,  the  LSA 
(Ust  of  CFR  Sections  Affected)  and  the 
Cumulative  Federal  Register  Index  are 
mailed  monthly. 

Code  of  Federal  Regulations 

The  Code  of  Federal  Regulations, 
comprising  approximately  200  volumes 
and  revised  at  least  once  a  year  on  a 
quarterly  t>asis,  is  published  in  24x 
microfiche  format  and  the  current 
year's  volumes  are  mailed  to 
sut>scnt>ers  as  issued. 


Microfiche  Subscription  Prices: 
Federal  Register: 

One  year:  $433.00 
Six  months:  $216.50 
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THE  FEDERAL  REGISTER 
WHAT  IT  IS  AND  HOW  TO  USE  IT 

FOR:         Any  person  who  use*  the  Federal  Register  and  Code  of  Federal 

Regulations. 
WHO:        The  OfBco  of  the  Federal  Register. 

WHAT:     Free  public  briefings  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal  Register 

system  and  the  public's  role  in  the  development  of 
regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code  of 

Federal  Regulations. 

3.  The  important  elemenU  of  typical  Federal  Register 

documents.  

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  system. 

WHY:       To  provide  the  public  with  access  to  infonnation  necessary  to 
research  Federal  agency  regulations  which  directly  affect  them. 
There  will  be  no  discussion  of  specific  agency  regulations. 


WHEN: 
WHERE: 


WASHINGTON,  DC 

June  28  at  9:00  am 

Office  of  the  Federal  Register  Conference 
Room,  800  North  Capitol  Street  NW.. 
Washington,  DC  (3  blocks  north  of 
Union  Station  Metro) 
RESERVATIONS:    202-523-4538 
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Advisory  Council  on  Historic  Preservation 

See  Historic  Preservation,  Advisory  Council 

Agricultural  Marketing  Service 

RULES 

Almonds  grown  in  California,  32262-32264 
Kiwifruit  grov\-n  in  California,  32258-32260 
Oranges  and  grapefruit  grown  in  Texas,  32257-32258 
Potatoes  (Irish)  grown  in — 

Colorado.  32260-32262  -» 

PROPOSED  RliLES 
Milk  marketing  orders: 

Pacific  Northwest  et  al.,  32282-32287 
Raisins  produced  from  grapes  grown  in  California,  32280- 
32282 

Agriculture  Department 

See  Agricultiu^  Marketing  Service 
See  Animal  and  Plant  Health  Inspection  Service 
NOTICES 

Agency  information  collection  activities  imder  OMB 
review,  32299 

Animal  and  Plant  Health  Inspection  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
Nonregulated  status  determinations — 
Ciba  Seeds;  genetically  engineered  com,  32299-32300 

Army  Department 

See  Engineers  Corps 

NOTICES 

Meetings: 

Armed  Forces  Epidemiological  Board,  32305 
Military  traffic  management: 

Transport  of  military  freight  by  motor  or  railroad  carriers, 
32305 
Patent  licenses;  non-exclusive,  exclusive,  or  partially 
exclusive: 

Stool  specimens  antibodies  test,  32305 

Assassination  Records  Review  Board 

NOTICES 

Meetings;  Sunshine  Act,  32404 

Coast  Guard 

RULES 

Drawbridge  operations: 

Maryland,  3226&-32267 

Oregon  and  Washington,  32267-32268 
Ports  and  waterways  safety: 

Lower  Mississippi  River;  safety  zone,  32268-32269 

Metedeconk  River,  NJ;  safety  zone,  32269-32270 

Navesink  River,  NJ;  safety  zone.  32270-32271 
Regattas  and  marine  parades: 

Blackbeard  Pirate  Jamboree,  32264 
Regattas  and  marine  parades: 

Thomas  Graves  Memorial  Fireworks  Display,  32264- 
32265 
PROPOSED  RULES 
Regattas  and  marine  parades: 

Ninth  Coast  Guard  District  annual  marine  events,  32288- 
32292 


Commerce  Department 

See  Export  Administration  Bureau 

See  International  Trade  Administration 

See  National  Oceanic  and  Atmospheric  Administration 

Committee  for  the  implementation  of  Textile  Agreements 

NOTICES 

Cotton,  wool,  and  man-made  textiles: 
Hong  Kong;  correction,  32305 

Defense  Department 

See  Army  Department 
See  Engineers  Corps 

Delaware  River  Basin  Commission 

NOTICES 

Hearings,  32307-32308 

Employment  and  Training  Administration 

NOTICES 

Adjustment  assistance: 

Baras  Jersey,  Inc.,  32344 

Black  Box  Corp.  of  Peiuisylvania,  32344 

Dante  Fashions  et  al.,  32344-32345 

G.E.  Power  Systems,  32347 

Mosbacher  Energy  Co.,  32347-32348 

Santa  Fe  Minerals,  Inc.,  et  al.,  32348 

Statler  Tissue  Co.,  32348 

United  Engineering,  Inc.,  32349 

Upper  Peninsula  Power  Co.  et  al.,  32348-32349 

Zenith  Distributing  Corp.  of  New  York,  32349 
Environmental  statements;  availability,  etc.: 

Flint  Job  Corps  Center,  MI,  et  al.,  32349-32350 
NAFTA  transitional  adjustment  assistance: 

McCormick  Ridge  Co..  32350 

Scotty's  Fashions,  32350-32351 

Stetson  Cedar  Products,  32350 

VVirekrait  Industries,  Inc.,  32351 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 

Engineers  Corps 

NOTICES 

Environmental  statements;  availability,  etc.: 
Lake  Okeechobee,  FL;  flood  control  and  other  purposes, 

32306 
New  Hanover  and  Brunswick  Coimties,  NC;  Wilmington 
Harbor  Channel  widening,  32306-32307 

Environmental  Protection  Agency 

RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
New  Jersey,  32273-32276 
PROPOSED  RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
New  Jersey,  32292 
Clean  Air  Act: 
State  operating  permits  programs — 
Florida,  32292-32298 
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NOTICES 

Agency  information  collection  activities  under  OMB 

review.  32313-32314 
Air  pollution  control;  new  motor  vehicles  and  engines: 
California  State  nonroad  engine  and  equipment  pollution 

control  standards;  hearing,  32314-32316 
Urban  buses  (1993  and  earlier  model  years);  retrofit/ 
rebuild  requirements;  equipment  certification- 
Cummins  Engine  Co..  Inc..  3231&-32318 
Confidential  business  information  and  data  transfer.  32318 
Meetings: 
Water  and  wastewater  projects;  alternative  funding 
approaches,  32318 
Pesticides;  emergency  exemptions,  etc.: 

Propamocarb  hydrochloride.  32319-32320 
Toxic  and  hazardous  substances  control: 
Chemical  testing — 
Data  receipt,  32320 

Export  Administration  Bureau 

NOTICES 

Export  privileges,  actions  affecting: 

Znamierowski.  Waldemar.  et  al..  32300-32302 

Federal  Aviation  Administration 

PROPOSED  RULES 
Airworthiness  directives: 

Royal  Inventum  Co..  32287-32288 

Federal  Communications  Commission 

RULES 

Radio  stations;  table  of  assignments: 

Florida,  32276 

Texas,  32276-32277 
PROPOSED  RULES 
Radio  stations;  table  of  assignments: 

Texas,  32298 

Federal  Emergency  Management  Agency 

NOTICES 

Disaster  and  emergency  areas: 

Missouri.  32320 

Tennessee.  32320-32321 

Texas,  32321 

Federal  Energy  Regulatory  Commission 

NOTICES 

Hydroelectric  applications.  32308-32311 
Applications,  hearings,  determinations,  etc.: 
Columbia  Gas  Transmission  Corp..  32311-32312 
Natural  Gas  Pipehne  Co.  of  America,  32312 
Paiute  Pipeline  Co.,  32312 
Panhandle  Eastern  Pipe  Line  Co..  32312 
Texas  Eastern  Transmission  Corp.,  32312-32313- 

Federal  Highway  Administration 

NOTICES 

Envirorunental  statements;  notice  of  intent: 
New  Hanover  County.  NC.  32391 

Federal  Reserve  System 

NOTICES 

Meetings;  Sunshine  Act.  32404 

Applications,  hearings,  determinations,  etc.: 

First  National  of  Nebraska.  Inc.,  32321-32322 

KeyCorp  et  al.,  32322 

SouthTrust  Corp.  et  al..  32322 


Federal  Trade  Commission 

NOTICES 

Prohibited  trade  practices: 

Arkla,  Inc..  32322-32323 

Boston  Scientific  Corp.,  32323 

Lockheed  Corp.  et  al.,  32323 

Sensormatic  Electronics  Corp.,  32323-32324 

WLAR  Co.  et  al..  32324-32327 

Fish  and  Wildlife  Service 

NOTICES 

Endangered  and  threatened  species  permit  applications, 

32337-32338 
Meetings: 

North  American  Wetlands  Conservation  Council.  32338 

Food  and  Drug  Administration 

RULES 

Color  additives: 

l,4-Bis[4-(2-methacryloxyethyl)phenyl- 

aminojanthraquinone  copolymers;  contact  lens 
coloring.  32264 
PROPOSED  RULES 
Medical  devices: 
Electrode  lead  wires;  standard  to  prevent  hazardous 
connections  between  patients  and  electrical  power 
sources,  32406-32420 
NOTICES 
Food  additive  petitions: 

General  Electric  Co.,  32329 
GRAS  or  prior-sanctioned  ingredients: 

Gist-brocades  International  B.V.,  32329-32330 
Meetings: 
Advisory  committees,  panels,  etc..  32330-32333 

General  Services  Administration 

NOTICES 
Federal  travel: 
Special  actual  subsistence  expense  reimbursement 
ceiling — 
Oklahoma  City,  OK,  32328-32329 

Government  Ethics  Office 

NOTICES 

Agency  information  collection  activities  imder  OMB 
review.  32327-32328 

Health  and  Human  Services  Department 

See  Food  and  Drug  Administration 
See  National  histitutes  of  Health 

Historic  Preservation,  Advisory  Council 

NOTICES 
Meetings,  32335 

Interior  Department 

See  Fish  and  Wildlife  Service 
See  Land  Management  Bureau 

International  Trade  Administration 

NOTICES 

Antidumping: 
Furfuryl  alcohol  from — 
China,  32302 
South  Aftica,  32302-32303 
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International  Trade  Commission 

NOTICES 

Import  investigations: 
Disposable  lighters  from — 

China,  32338-32339 
Furfuryl  alcohol  from — 

China  et  al.,  32339 
Harmonized  Tariff  Schedule — 
Customs  rules  of  origin;  international  harmonization. 
32339-32341 
Memory  devices  with  increased  capacitance  and  products 
containing  same.  32341 

Interstate  Commerce  Commission 

RULES 

Practice  and  procedure: 
Railroad  abandoiunents;  surve)dng  benchmarks 
protection;  rulemaking  petition.  32277 

Justice  Department 

See  National  Institute  of  Justice 

Labor  Department 

See  Employment  and  Training  Administration 

See  Occupational  Safety  and  Health  Administration 

NOTICES 

Adjustment  assistance: 

EVI  Highland  et  al..  32345-32347 
Agency  information  collection  activities  under  OMB 

review.  32341-32343 
Meetings: 

•    Excellence  in  State  and  Local  Government  through  Labor- 
Management  Cooperation  Task  Force,  32343-32344 

Land  Management  Bureau 

NOTICES 

Alaska  Native  claims  selection: 

Kikiktagruk  Inupiat  Corp.,  32335-32336 
Environmental  statements;  availability,  etc.: 

Fremont  County.  WY;  Jackpot  Mine  Project,  32336 

Texaco's  Stagecoach  Draw  Unit,  WY.  32336 
Realty  actions;  sales,  leases,  etc.: 

CaUfomia.  32336-32337 

National  Highway  Traffic  Safety  Administration 

NOTICES 

Motor  vehicle  safety  standards;  exemption  petitions,  etc.: 
General  Motors  Corp.,  32391-32392 

National  Institute  of  Justice 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Violence  against  women;  research  and  evaluation,  32353- 
32354 

National  Institutes  of  Health 

NOTICES 

Meetings: 
Clinical  Research  Advisory  Panel,  32333 
National  Heart,  Lung,  and  Blood  Institute,  32333-32334 
Research  Grants  Division  special  emphasis  panels, 
32334-32335 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 
Bering  Sea  and  Aleutian  Islands  groimdfish,  32278-32279 
Ocean  salmon  off  coasts  of  Washington,  Oregon,  and 
CaUfomia,  32277-32278 


NOTICES 

Endangered  and  threatefled  species: 

Snake  River  sockeye  salmon 
Hearing,  32303 
Permits: 

Marine  mammals,  32303-32305 

Nuclear  Regulatory  Commission 

NOTICES 

Environmental  statements;  availability,  etc.: 

GPU  Nuclear  Corp..  32354 

Indiana  Michigan  Power  Co..  32354-32355 

SCA  Services  Inc..  32355-32356 

Texas  Utilities  Electric  Co..  32356 

Virginia  Electric  &  Power  Co..  32356-32357 
Meetings: 

Reactor  Safeguards  Advisory  Committee,  32357-32358 
Operating  licenses,  amendments;  no  significant  hazards 

considerations;  biweekly  notices,  32359-32381 
Applications,  hearings,  determinations,  etc.: 

Consumers  Power  Co.,  32381-32382 

Georgia  Power  Co.  et  al.,  32382 

North  Atlantic  Energy  Service  Corp.,  32382-32384 

Umetco  Minerals  Corp.,  32384 

Occupational  Safety  and  Health  Administration 

NOTICES 

Grants  and  cooperative  agreements;  availabifity,  etc.: 
Targeted  training  program,  32351-32353 

Physician  Payment  Review  Commission 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Medicare  beneficiaries  enrolled  in  or  disenrolled  from 
Medicare  managed  care  plan,  32384-32386 

Postal  Service 

RULES 

Organization,  functions,  and  authority  delegations: 
Post  office  discontinuance  proposals;  approval  authority, 
32272-32273 

Public  Health  Service 

See  Food  and  Drug  Administration 
See  National  Institutes  of  Health 

Research  and  Special  Programs  Administration 

NOTICES 

Hazardous  materials: 
Applications;  exemptions,  renewals,  etc..  32392-32402 

Securities  and  Exchange  Commission 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
American  Express  Funds.  32386-32387 
Western  National  Life  Insurance  Co.  et  al..  32387-32391 

Tennessee  Valley  Authority 

NOTICES 

Agency  information  collection  activities  under  OMB 

review,  32402 
Environmental  statements;  availabifity,  etc.: 
Kingston  Fossil  Plant,  Clinch  and  Emory  Rivers,  TN. 
32402-32403 

Textile  Agreements  Implementation  Committee 

See  Committee  for  the  Implementation  of  Textile 
Agreements 


VI 


Federal  Register  /  Vol.  60,  No.  119  /  Wednesday.  June  21,  1995  /  Contents 


Transportation  Department 

See  Coast  Guard 

See  Federal  Aviation  Administration 

See  Federal  Highway  Administration 

See  National  Highway  Traffic  Safety  Administration 

See  Research  and  Special  Programs  Administration 

Treasury  Department 

NOTICES 

Boycotts,  international: 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  docunients  having  general 
applicability  arxj  legal  effect,  rnost  of  which 
are  keyed  to  arxJ  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  906 

pocket  No.  FV95-eO&-2-IFR] 

Expenses  and  Assessment  Rate  for 
the  Marketing  Order  Covering  Oranges 
and  Grapefruit  Grown  in  the  Lower  Rio 
Grande  Valley  in  Texas 

agency:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Interim  final  rule  with  request 

for  comments. 

summary:  This  interim  final  rule 
authorizes  expenditures  and  estabhshes 
an  assessment  rate  for  the  Texas  Valley 
Citrus  Ck)mmittee  (TVCC)  under  M.O. 
No.  906  for  the  1995-96  fiscal  year. 
Authorization  of  this  budget  enables  the 
TVCC  to  incur  expenses  that  are 
reasonable  and  necessary  tc  administer 
this  program.  Funds  to  administer  this 
program  are  derived  from  assessments 
on  handlers. 

DATES:  Effective  beginning  August  1, 
1995.  through  July  31, 1996.  Comments 
received  by  July  21, 1995  will  be 
considered  prior  to  issuance  of  a  final 
rule. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  interim  final  rule. 
Comments  must  be  sent  in  triplicate  to 
the  Docket  Clerk,  Fruiit  and  Vegetable 
Division,  AMS,  USDA,  P.O.  Box  96456, 
room  2523-S,  Washington,  DC  20090- 
6456.  Fax  #  (202)  720-5698.  Comments 
should  reference  the  docket  number  and 
the  date  and  page  number  of  this  issue 
of  the  Federal  Register  and  will  be 
available  for  public  inspection  in  the 
Office  of  the  Docket  Clerk  during  regular 
business  hours. 

FOR  FURTHER  INFORMATION  CONTACT: 
Charles  L.  Rush,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  P.O. 


Box  96456,  room  2523-S,  Washington, 
DC  20090-6456,  telephone:  (202)  690- 
3670;  or  Belinda  G.  Garza,  McAllen, 
Marketing  Field  Office,  Fruit  and 
Vegetable  Division.  AMS,  USDA,  1313 
East  Hackberry,  McAllen,  Texas  78501, 
telephone:  (210)  682-2833. 
SUPPLEMENTARY  INFORMATION:  This 
interim  final  rule  is  issued  under 
Marketing  Agreement  and  Order  No. 
906  (7  CFR  part  906)  regulating  the 
handling  of  oranges  and  grapefiruit 
grown  in  the  lower  Rio  Grande  Valley 
in  Texas.  The  marketing  agreement  and 
order  are  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674), 
hereinafter  referred  to  as  the  Act. 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  interim  final  rule  has  been 
reviewed  under  Executive  Order  12778, 
Qvil  Justice  Reform.  Under  the 
marketing  order  provisions  now  in 
effect,  Texas  oranges  and  grapefruit  are 
subject  to  assessments.  It  is  intended 
that  the  assessment  rate  as  issued  herein 
will  be  applicable  to  all  assessable 
oranges  and  grapefruit  handled  during 
the  1995-96  fiscal  year,  which  begins 
August  1, 1995,  and  ends  July  31. 1996. 
This  interim  final  rule  will  not  preempt 
any  State  or  local  laws,  regulations,  or 
policies,  unless  they  present  an 
irreconcilable  conflict  with  this  rule. 

The  Act  piovides  that  administrative 
proceedings  must  he  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  requesting  a  modification  of  the 
order  or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  date 
of  the  entry  of  the  ruling. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  FlexibiUty  Act  (RFA), 


the  Administrator  of  the  Agricultural 
Marketing  Service  (A\<S)  has 
considered  the  economic  impact  of  this 
rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibifity. 

There  are  approximately  135  handlers 
of  oranges  and  grapefruit  regulated 
imder  the  marketing  order  each  season 
and  approximately  2,500  orange  and 
grapefruit  producers  in  Texas.  Small 
agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  §121.601)  as 
those  having  annual  receipts  of  less  than 
$500,000,  and  small  agricultural  service 
firms  are  defined  as  those  whose  annual 
receipts  are  less  than  $5,000,000.  The 
majority  of  these  handlers  and 
producers  may  be  classified  as  small 
entities. 

The  Texas  orange  and  grapefruit 
marketing  order,  administered  by  the 
Department,  requires  that  the 
assessment  rate  for  a  particular  fiscal 
year  apply  to  all  assessable  oranges  and 
grapefruit  handled  from  the  beginning 
of  such  year.  Annual  budgets  of 
expenses  are  prepared  by  the  TVCC,  the 
agency  responsible  for  local 
administration  of  this  marketing  order, 
and  submitted  to  the  Department  for 
approval.  The  members  of  the  TVCC  are 
handlers  and  producers  of  Texas 
oranges  and  grapefruit.  They  are 
familiar  with  the  TVCC's  needs  and 
with  the  costs  for  goods,  services,  and 
personnel  in  their  local  area,  and  are 
thus  in  a  position  to  formulate 
appropriate  budgets.  The  TVCC's  budget 
is  formulated  and  discussed  in  a  pubUc 
meeting.  Thus,  all  directly  affected 
persons  have  an  opportimity  to 
participate  and  provide  input. 

The  assessment  rate  recommended  by 
the  TVCC  is  derived  by  dividing  the 
anticipated  expenses  by  expected 
shipments  of  oranges  and  grapefruit. 
Because  that  rate  is  applied  to  actual 
shipments,  it  must  be  established  at  a 
rate  which  will  provide  sufficient 
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income  to  pay  the  TVCC's  expected 
expenses. 

The  TVCC  met  on  May  16,  1995.  and 
unanimously  recommended  expenses  of 
$1,035,000  and  an  assessment  rate  of 
$0.10  per  7/10  bushel  carton.  In 
comparison,  budgeted  expenses  for  the 
1994-95  fiscal  year  were  $1,161,244, 
which  is  $126,244  more  than  the 
$1,035,000  recommended  for  the  1995- 
96  fiscal  year.  The  assessment  rate  of 
$0.10  is  $0.06  less  than  last  season's 
assessment  rate  of  $0.16. 

Major  expense  categories  for  the 
1995-96  fiscal  year  include  $500,000  for 
advertising,  $180,000  for  road  guard 
station  operation,  and  $174,000  for  the 
Mexican  Fruit  Fly  support  program. 

Assessment  income  for  the  1995-96 
fiscal  year  is  estimated  at  $832,500 
based  upon  anticipated  fresh  domestic 
shipments  of  8,325,000  cartons  of 
oranges  and  grapefruit.  This,  in  addition 
to  a  withdrawal  of  $193,500  from  the 
TVCC's  reserve  fund,  and  $9,000 
estimated  interest  income  should  be 
adequate  to  cover  budgeted  expenses.  In 
comparison,  the  assessment  income  for 
the  1994-95  fiscal  year  was  estimated  at 
$960,000  based  upon  anticipated  fresh 
domestic  shipments  of  6  million  cartons 
of  oranges  and  grapefruit. 

Funds  in  the  reserve  at  the  end  of  the 
1995-96  fiscal  year  are  estimated  at 
$143,890.  These  reserve  funds  will  be 
within  the  maximum  permitted  by  the 
order  of  one  fiscal  year's  expenses. 

While  this  action  vdll  impose 
additional  costs  on  handlers,  the  costs 
are  in  the  form  of  uniform  assessments 
on  all  handlers.  Some  of  the  additional 
costs  may  be  passed  on  to  producers. 
However,  these  costs  will  be  offset  by 
the  benefits  derived  from  the  operation 
of  the  marketing  order.  Therefore,  the 
administrator  of  the  AMS  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

After  consideration  of  all  relevant 
matter  presented,  including  the 
information  and  recommendations 
submitted  by  the  TVCC  and  other 
available  information,  it  is  hereby  found 
that  this  rule  as  hereinafter  set  forth  will 
tend  to  effectuate  the  declared  policy  of 
the  Act. 

Pursuant  to  5  U.S.C.  553.  it  is  also 
found  and  determined  upon  good  cause 
that  it  is  impracticable,  unnecessary, 
and  contrary  to  the  public  interest  to 
give  preliminary  notice  prior  to  putting 
this  rule  into  effect  and  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  after 
publication  in  the  Federal  Register 
because:  (1)  The  TVCC  needs  to  have 
sufficient  funds  to  pay  its  expenses 
which  are  incurred  on  a  continuous 


basis;  (2)  the  1995-96  fiscal  year  for  the 
TVCC  begins  August  1. 1995,  and  the 
marketing  order  requires  that  the  rate  of 
assessment  for  the  fiscal  year  apply  to 
all  assessable  oranges  and  grapefruit 
handled  during  the  fiscal  year;  (3) 
handlers  are  aware  of  this  action  which 
is  similar  to  budgets  issued  in  past 
years;  and  (4)  this  interim  final  rule 
provides  a  30-day  comment  period,  and 
all  comments  timely  received  will  be 
considered  prior  to  finalization  of  this 
rule. 
List  of  Subjects  in  7  CFR  Part  906 

Grapefruit.  Marketing  agreements  and 
orders.  Oranges.  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  906  is  amended  as 
follows: 

PART  906— ORANGES  AND 
GRAPEFRUIT  GROWN  IN  THE  LOWER 
RIO  GRANDE  VALLEY  IN  TEXAS 

1.  The  authority  citation  for  7  CFR 
part  906  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 
Note:  This  section  will  not  appear  in  the 
annual  Code  of  Federal  Regulations. 

2.  A  new  §  906.235  is  added  to  read 
as  follows: 

§  906.235    Expenses  and  assessment  rate. 

Expenses  of  $1,035,000  by  the  Texas 
Valley  Citrus  Committee  are  authorized 
and  an  assessment  rate  of  $0.10  per  7/ 
10  bushel  carton  on  assessable  oranges 
and  grapefruit  is  established  for  the 
1995-96  fiscal  year  ending  on  July  31, 
1996.  Unexpended  funds  may  be  carried 
over  as  a  reserve. 

Dated:  June  15, 1995. 
Sharon  Bomer  Lauritsen, 
Deputy  Director,  Fruit  and  Vegetable  Division. 
[FR  Doc.  95-15110  Filed  6-20-95;  8:45  am] 
BILUNO  CO06  3410-02-P 


7  CFR  Part  920 

[Docket  No.  FV95-920-1FR] 

Kiwifruit  Grown  in  California; 
Relaxation  of  Pack  Requirements 

AGENCY:  Agricultiu'al  Marketing  Service, 

USDA. 

action:  Final  rule. 


SUMMARY:  This  final  rule  relaxes  the 
pack  requirements  for  kiwrifruit  packed 
in  Size  45  containers  under  the  Federal 
marketing  order  (order)  for  kiwifruit 
grown  in  California.  This  relaxation 
increases  the  size  variation  tolerance  for 
all  Size  45  containers  of  kiwri  fruit  from 
5  percent,  by  count,  to  10  percent,  by 


coimt.  This  rule  reduces  grower  and 
handler  costs  and  enables  more  fruit  to 
be  packed  and  sold.  Several  editorial 
changes  have  been  made  to  clarify  the 
current  kiwifruit  handling  requirements. 

EFFECTIVE  DATE:  August  1.  1995. 
FOR  FURTHER  INFORMATION  CONTACT:  Rose 
Aguayo,  California  Marketing  Field 
Office.  Marketing  Order  Administration 
Branch.  Fruit  and  Vegetable  Division, 
AMS.  USDA,  2202  Monterey  Street. 
Suite  102B.  Fresno.  California  93721; 
telephone  (209)  487-5901;  or  Charles 
Rush.  Marketing  Order  Administration 
Branch.  Fruit  and  Vegetable  Division. 
AMS,  USDA.  P.O.  Box  96456.  room 
2526-S.  Washington.  DC  20090-6456. 
telephone  (202)  690-3670. 
SUPPLEMENTARY  INFORMATION:  This  final 
rule  is  issued  under  Marketing  Order 
No.  920  (7  CFR  part  920),  as  amended, 
regulating  the  handling  of  kiwi&iiit 
grown  in  California,  hereinafter  referred 
to  as  the  "order."  The  order  is  effective 
under  the  Agricultural  Marketing 
Agreement  Act  of  1937.  as  amended  (7 
U.S.C.  601-674).  hereinafter  referred  to 
as  the  "Act." 

The  Department  of  Agricultxire 
(Department)  is  issuing  this  final  rule  in 
conformance  with  Executive  Order 
12866. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  This  rule  is  not  intended 
to  have  retroactive  effect.  This  final  rule 
will  not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obUgation  imposed  in  coruiection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principle 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  date 
of  the  entry  of  the  ruling. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 


considered  the  economic  impact  of  this 
rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act.  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  65  handlers 
of  California  kiwifruit  subject  to 
regulation  under  the  order  and 
approximately  600  kiwifruit  producers 
in  the  production  area.  Small 
agricultural  service  firms  are  defined  by 
the  Small  Business  Administration  (13 
CFR  121.601)  as  those  whose  annual 
receipts  are  less  than  $5,000,000,  and 
small  agricultural  producers  have  been 
defined  as  those  having  annual  receipts 
of  less  than  $500,000.  A  majority  of 
handlers  and  producers  of  California 
kivtdfmit  may  be  classified  as  small 
entities. 

Section  920.52(a)(3)  of  the  order 
authorizes  regulations  to  establish  the 
pack  of  the  container  or  containers 
which  may  be  used  in  the  packaging  or 
handUng  of  kiwifruit.  Under  the  terms 
of  the  marketing  order,  fresh  market 
shipments  of  California  kiwifruit  are 
required  to  be  inspected  and  are  subject 
to  grade,  size,  maturity,  pack  and 
container  requirements.  Among  the 
pack  requirements,  is  a  size  variation 
tolerance  requirement  which  specifies 
that  not  more  than  5  percent,  by  count, 
of  kiwifruit  in  any  container  may  fail  to 
meet  the  pack  requirements  of  §  920.302 
(a)(4).  The  size  variation  tolerance  does 
not  apply  to  other  pack  requirements 
such  as  how  the  fruit  fills  the  cell 
compartments,  cardboard  fillers,  or 
molded  trays,  or  any  weight 
requirements. 

"The  Kiwifruit  Administrative 
Committee  (committee),  the  agency 
responsible  for  local  administration  of 
the  marketing  order,  met  on  February  8, 
1995,  and  recommended  by  unanimous 
vote  to  relax  the  current  size  variation 
tolerance  from  5  percent  to  10  percent 
for  bag,  volume  fill,  bulk,  cell 
compartments,  cardboard  fillers,  or 
molded  tray  containers  of  Size  45 
kivdfruit  for  pack  under  the  Federal 
marketing  order  for  kiwifriut  grown  in 
California. 

Section  920.52  of  the  order  authorizes 
the  establishment  of  pack  requirements. 
Section  920.302(a)(4)  of  the  rules  and 
regulations  outlines  the  pack 
requirements  for  fresh  shipments  of 
Cahfomia  kiwifruit.  Section 


920.302(a)(4)(i)  outlines  pack 
requirements  for  proper  size,  and  size 
variation,  and  contains  a  table  that 
provides  minimum  net  weights  for 
count  designation  of  kiwifryit  packed  in 
containers  with  cell  compartments, 
cardboard  fillers,  or  molded  trays. 
Section  920.302(a){4)(ii)  outlines  pack 
requirements  for  fruit  size  variation  in 
bags,  volume  fill  and  bulk  containers 
and  includes  a  table  that  specifies 
numerical  size  designations  that  are 
used  to  determine  kiwifruit  sizes.  These 
size  designations  are  defined  by 
numerical  counts,  which  establish  the 
maximum  number  of  fruit  per  8-pound 
sample  for  each  of  the  established  sizes. 

Packout  by  fruit  siie,  of  Size  45 
containers,  increased  from  1.80  percent 
for  the  1993-94  season  to  14.34  percent 
for  the  1994-95  season.  This  increase  in 
packout,  of  Size  45  fruit,  is  a  result  of 
blending  Size  49  fhiit  into  Size  45  fruit 
containers  and  as  a  result  of  weather 
conditions  in  the  central  and  southern 
parts  of  California  which  produced  a 
larger  percentage  of  smaller  and  flatter 
kiwifruit.  Generally  Size  45  fruit  is  a 
rounder  fruit.  Blending  occurs  because 
adjoining  size  designations  have  size 
tolerances  that  partially  overlap  and 
kiwifruit  within  either  size  tolerance 
may  be  packed  in  either  size 
designation.  In  larger  sized  fruit, 
handlers  see  more  of  a  variety  of  shapes 
»and  pack  boxes  of  round  fruit  and  boxes 
of  flat  fruit  for  each  size  in  order  to  stay 
within  the  size  variation  requirements. 
For  economic  and  practical  reasons, 
most  handlers  pack  boxes  that  include 
both  the  round  Size  45  fruit,  as  well  as 
smaller  flat  fruit. 

During  the  past  season,  a  niunber  of 
handlers  experienced  increased 
difficulty  in  meeting  the  size  variation 
tolerance  in  the  Size  45  containers. 
Currently,  a  variation  of  V4-inch  (6.4 
mm)  difference  is  allowed  between  the 
wridest  and  narrowest  pieces  of  fruit  in 
a  Size  45  pack  for  all  containers.  There 
is  a  tolerance  of  5  percent  for  fruit  that 
exceeds  the  V^-inch  variation,  meaning 
that  up  to  5  percent  of  the  fruit  in  any 
one  container  could  exceed  the  'A-inch 
variation.  As  the  size  of  the  fruit 
increases,  so  does  the  size  of  the 
variation  allowed.  In  the  larger  fruit 
sizes,  failure  to  meet  the  required  size 
variation  standards  results  in  packs  that 
are  visibly  irregular  in  size.  In  Size  45. 
however,  when  the  5  percent  tolerance 
is  exceeded,  the  variation  is  difficult  to 
detect  visually.  During  the  packing 
operation,  a  mechanical  sizer  routinely 
sorts  the  fruit  by  shape  and  size.  The 
fruit  which  is  missed  by  the  mechanical 
sizer  must  be  correctly  sorted  by  the 
handler.  Since  it  is  not  economically 
feasible  for  each  handler  to  be  equipped 


with  a  caliper  to  measure  size  variation, 
they  rely  on  their  visual  judgment. 
During  inspection,  calipers  are  utilized 
by  the  inspectors  to  determine  if  the  size 
variation  is  met  for  Size  45  containers. 
The  5  percent  tolerance  requirement  is 
seldom  met,  but  the  fruit  is  found  to 
vary  slightly  above  the  allowed 
tolerance  of  5  percent  (within  6-8 
percent  tolerance).  Handlers  have  found 
that  it  is  cost-prohibitive  to  slow  down 
their  operations  in  an  attempt  to  stay 
within  the  current  tolerance  levels  and 
to  recondition  the  fruit  that  fails 
inspection. 

"The  committee's  intention  in 
increasing  the  size  variation  tolerance  is 
to  set  an  acceptable  size  variation 
tolerance  that  can  be  visually  discerned 
while  the  packing  operation  is  in 
progress  and  results  in  a  Size  45 
container  that  is  uniform  in  size. 

The  industry  supports  the  increase  in 
the  size  variation  tolerance  to  10 
percent,  by  count,  for  the  fruit  in  any 
Size  45  container.  An  alternative 
studied  by  the  committee  field  staff  and 
considered  by  the  committee  was  to 
increase  the  degree,  or  size  of  the 
variation  allowed,  from  V^-inch  to  Vb- 
inch.  Throughout  the  season,  fruit  was 
measured  and  sample  boxes  were  made 
up  depicting  this  increased  variation.  It 
was  the  consensus  of  the  field  staff, 
inspection  service  and  industry 
handlers  that  such  an  increase  would 
allow  for  the  blending  up  of  undersize 
fruit.  The  end  result  would  be  a  box  that 
visibly  showed  a  variation  of  fruit  size, 
including  undersize  fruit.  This  was 
deemed  not  acceptable  as  the  industry 
desires  to  pack  a  uniform  box  of  fruit. 

Another  alternative  examined  and 
effectuated  by  this  rule  increases  the  5 
percent  size  variation  tolerance  level  to 
10  percent.  Throughout  the  season,  field 
staff  observed  and  polled  handlers  and 
inspectors  on  problems  encountered 
with  Size  45.  The  overwhelming 
majority  of  the  cases  where  Size  45  fruit 
was  rejected  for  size  variation,  the 
tolerance  level  was  in  the  6  percent  to 
8  percent  range.  It  was  not  possible  to 
distinguish  a  box  at  10  j)ercent  variation 
frtjm  one  at  5  percent,  without  the  use 
of  a  caliper.  The  general  consensus  was 
that  once  a  10  percent  tolerance  was 
exceeded,  the  variation  became  more 
visibly  apparent  and  the  handlers  would 
recognize  the  need  for  repacking  before 
calling  for  inspection. 

This  rule  relaxes  the  tolerance  for  Size 
45  packs  by  increasing  the  number  of 
Size  45  kiwifruit  allowed  in  the 
container  that  are  not  within  the  V4-inch 
variance.  For  example,  the  pieces  of 
fruit,  which  vary  more  than  1/4-inch  in 
a  22-pound  volume  fill  container,  could 
increase  from  2  pieces  to  5  pieces.  This 
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tolerance  increase  will  not  pennit 
blending  of  additional  sizes  beyond 
those  currently  blended,  but  will  grant 
more  flexibility  for  varying  shapes  of  the 
fruit.  This  relaxation  is  beneficial  to 
both  growers  and  handlers.  The  10 
percent  size  variation  tolerance 
decreases  the  amount  of  handler 
repacking  and  reduces  inspection  time 
and  cost,  thereby  making  it  more  cost 
effective  for  handlers.  This  increase  will 
not  result  in  any  visual  difference  in 
xmiformity. 

Section  920.302(a)(4)  is  amended  by 
revising  paragraphs  (i)  through  (iv)  and 
adding  new  paragraphs  (v)  and  (vi). 
Included  in  these  changes  are  editorial 
changes  made  for  clarity.  Diameter 
variances  are  specified  for  kiwifniit 
packed  in  cell  compartments,  cardboard 
fillers  or  molded  trays.  These  provisions 
appear  in  §  51.2338(d)  of  the  United 
States  Standards  for  Grades  of  Kiwifruit 
(7  CFR  51.2338(d)).  Also,  these  changes 
delete  the  phrase:  "Provided,  That  for 
the  season  ending  July  31,  1995,  such 
containers  may  also  hold  23-pounds  net 
weight  of  kiwifruit"  in 
§920.320(a)(4)(iv)  (59  FR  53565).  This 
phrase  is  no  longer  needed  as  it  applied 
to  the  1994-95  season. 

The  proposed  rule  concerning  this 
action  was  published  in  the  April  24. 
1995.  Federal  Register  (60  FR  20062). 
That  proposed  rule  provided  a  30-day 
comment  period  which  ended  May  24, 
1995.  No  comments  were  received. 

This  final  rule  impacts  all  handlers  in 
the  same  manner.  The  increased  size 
variation  tolerance  eases  some  of  the 
burden  associated  with  packing  and 
sizing  kiwifruit  and  enables  handlers  to 
pack  and  sell  more  kiwifruit.  This 
change  reduces  costs  for  handlers  and 
growers. 

Based  on  the  above,  the  Administrator 
of  the  AMS  has  determined  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

After  consideration  of  all  relevant 
matter  presented,  including  the 
information  and  recommendations 
submitted  by  the  Committee  and  other 
available  information,  it  is  hereby  found 
that  this  relaxation  of  pack 
requirements,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

List  of  Subjects  in  7  CFR  Part  920 

Kiwifruit,  Marketing  agreements. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble  7  CFR  part  920  is  amended  as 
follows: 


PART  920— KIWIFRUIT  GROWN  IN 
CALIFORNIA 

1.  The  authority  citation  for  7  CFR 
Part  920  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  In  section  920.302,  paragraphs 
(a)(4)  (i)  through  (iv)  are  revised  and 
new  paragraphs  (a)(4)  (v)  and  (vi)  are 
added  to  read  as  follows: 

§  920.302    Grade,  size,  pack,  and  container 
regulations. 

(a)  *  -   • 
(4).   .   . 

(i)  Kiwifruit  packed  in  containers 
with  cell  compartments,  cardboard 
fillers,  or  molded  trays  shall  be  of 
proper  size  for  the  cells,  fillers,  or  molds 
in  which  they  are  packed.  Such  fruit 
shall  be  fairly  uniform  in  size. 

(ii)  Kiwifruit  packed  in  cell 
compartments,  cardboard  fillers  or 
molded  trays  may  not  vary  in  diameter 
more  than: 


unit  may  be  more  than  4  ounces  less 
than  such  weight. 

(iv)  When  kiwi&nit  is  packed  in  bags, 
volume  fill  or  bulk  containers,  the 
following  table  specifying  the  numerical 
size  designation  and  maximiun  number 
of  fruit  per  8-pound  sample  is  to  be 
used. 


Sizes 

Diameter 

30  or  larger  

31-38  

39  or  smaller 

'/fe-incti  (12.7  mm). 
=Vfe-inch  (9.5  mm). 
V4-lnch  (6.4  mm). 

Kiwifruit  packed  in  bags,  volume  fill 
or  bulk  containers,  fruit  may  not  vary 
more  than: 

Sizes 

Diameter 

30  or  larger  

33,  36,  39,  and  42  .... 
45  Of  smaller 

'/fe-inch  (12.7  mm). 
%-inch  (9.5  mm). 
V4-inch  (6.4  mm). 

Not  more  than  10  percent,  by  count  of 
the  containers  in  any  lot  and  not  more 
than  5  percent,  by  count,  of  kiwifruit  in 
any  container,  (except  that  for  Size  45 
kiwifruit,  the  tolerance,  by  count,  in  any 
one  container,  may  not  be  more  than  10 
percent)  may  fail  to  meet  the 
requirements  of  this  paragraph. 

(iii)  The  fruit  packed  in  containers 
with  cell  compartments,  cardboard 
fillers,  or  molded  trays  shall  meet  the 
following  minimum  weight 
requirements  at  the  time  of  initial 
inspection: 


Count  designation  of  fruit 


34  or  larger 

35  to  37  

38  to  40  

41  to  43  

44  and  smaller 


Minimum 

net  weight 

of  fruit 

(pounds) 


Column  1  numerical  count  size 
designation 

Column  2 
maximum 
number 
of  fruit 
perS- 
pound 
sample 

21           

22 

25 

27 

27/28    

30 

30                  

32 

33      , 

35 

36         „ 

40 

39                

45 

42                   

50 

45       

55 

The  average  weight  of  all  sample  imits 
in  a  lot  must  weigh  at  least  8  pounds, 
but  no  sample  unit  may  be  more  than 
4  ounces  less  than  8  pounds. 

(v)  For  shipments  in  volume  fill 
containers  in  which  the  quantity  is 
specified  by  count,  the  count  must  equal 
three  times  the  size  designation  in 
accordance  with  tolerances  specified  in 
the  U.S.  Standards  for  Grades  of 
Kiwifruit  (7  CFR  51.2328(c)(2)). 

(vi)  All  volxune  fill  containers  of 
kiwifruit  designated  by  weight  shall 
hold  22-pounds  (10-kilograms)  net 
weight  of  kiwi&Tiit  unless  such 
containers  hold  less  than  10-pounds  or 
more  than  35-pounds  net  weight  of 
kiwifruit. 

Dated:  June  15,  1995. 
Sharon  Bomer  Lauritsen, 
Deputy  Director,  Fruit  and  Vegetable  Di\ision. 
[FR  Doc.  95-15111  Filed  6-20-95;  8:45  am] 

BILUNQ  CODE  3410-02-P 


7.5 

725 
6.875 
6.75 
6.50 


The  average  weight  of  all  sample  units 
in  a  lot  must  meet  the  specified 
minimum  net  weight,  but  no  sample 


7  CFR  Part  948 

[Docket  No.  FV95-948-2IFR] 

Irish  Potatoes  Grown  In  Colorado; 
Expenses  and  Assessment  Rate 

agency:  Agricultiu-al  Marketing  Service, 

USDA. 

ACTION:  Interim  final  rule  with  request  - 

for  conunents. 

summary:  This  interim  final  rule 
authorizes  expenditures  and  establishes 
an  assessment  rate  under  Marketing 
Order  No.  948  for  the  1995-96  fiscal 
period.  Authorization  of  this  budget 
enables  the  Colorado  Potato 
Administrative  Committee,  San  Luis 
Valley  Office  (Area  II)  (Committee)  to 


incur  expenses  that  are  reasonable  and 
necessary  to  administer  the  program. 
Funds  to  administer  this  program  are 
derived  from  assessments  on  handlers. 
dates:  Effective  September  1,  1995, 
through  August  31, 1996.  Comments 
received  by  July  21, 1995,  will  be 
considered  prior  to  issuance  of  a  final 
rule. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  action.  Comments  must 
be  sent  in  triplicate  to  the  Docket  Clerk, 
Fruit  and  Vegetable  Division,  AMS, 
USDA,  P.O.  Box  96456,  room  2523-S. 
Washington,  DC  20090-6456.  FAX  202- 
720-5698.  Comments  should  reference 
the  docket  number  and  the  date  and 
page  number  of  this  issue  of  the  Federal 
Register  and  will  be  available  for  public 
inspection  in  the  Office  of  the  Docket 
Clerk  during  regular  business  hoius. 
FOR  FURTHER  INFORMATION  CONTACT: 
Martha  Sue  Clark,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division.  AMS.  USDA,  P.O. 
Box  96456,  room  2523-S,  Washington, 
DC  20090-6456,  telephone  number  202- 
720-9918,  or  Dennis  L.  West,  Northwest 
Marketing  Field  Office,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  Green- 
Wyatt  Federal  Building,  room  369, 1220 
Southwest  Third  Avenue,  Portland, 
Oregon  97204,  telephone  number  503- 
326-2724. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
No.  97  and  Marketing  Order  No.  948, 
both  as  amended  (7  CFT?  part  948), 
regulating  the  handling  of  Irish  potatoes 
grown  in  Colorado.  The  marketing  . 
agreement  and  order  are  effective  under 
the  Agricultural  Marketing  Agreement 
Act  of  1937,  as  amended  (7  U.S.C.  601- 
674),  hereinafter  referred  to  as  the  Act. 

The  Department  of  Agricultiue 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  interim  final  rule  has  been 
reviewed  under  Executive  Order  12778, 
Civil  Justice  Reform.  Under  the 
marketing  order  now  in  effect,  Colorado 
potatoes  are  subject  to  assessments. 
Funds  to  administer  the  Colorado  potato 
marketing  order  are  derived  from  such 
assessments.  It  is  intended  that  the 
assessment  rate  as  issued  herein  wrill  be 
applicable  to  all  assessable  potatoes 
during  the  1995-96  fiscal  period  which 
begins  September  1, 1995,  and  ends 
August  31,  1996.  This  interim  final  rule 
will  not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  vdth 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 


parties  may  file  suit  in  court.  Under 
section  8c(15)(A)  of  the  Act,  any  handler 
subject  to  an  order  may  file  with  the 
Secretary  a  petition  stating  that  the 
order,  any  provision  of  the  order,  or  any 
obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  law 
and  requesting  a  modification  of  the 
order  or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  the 
date  of  the  entry  of  the  ruling. 

Piu^uant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultiu^l 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
rule  on  small  entities. 

The  piupose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  the  rules  issued  thereimder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  285 
producers  of  Colorado  Area  II  potatoes 
imder  the  marketing  order  and 
approximately  118  handlers.  Small 
agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.601)  as 
those  having  annual  receipts  of  less  than 
$500,000,  and  small  agricultural  service 
firms  are  defined  as  those  whose  annued 
receipts  are  less  than  $5,000,000.  The 
majority  of  Colorado  Area  II  potato 
producers  and  hemdlers  may  be 
classified  as  small  entities. 

The  budget  of  expenses  for  the  1995- 
96  fiscal  period  was  prepared  by  the 
Colorado  Potato  Administrative 
Committee,  San  Luis  Valley  Office  (Area 
II),  the  agency  responsible  for  local 
administradon  of  the  marketing  order, 
and  submitted  to  the  Department  for 
approval.  The  members  of  the 
Committee  are  producers  and  handlers 
of  Colorado  Area  II  potatoes.  They  are 
familiar  with  the  Committee's  needs  and 
with  the  costs  for  goods  and  services  in 
their  local  area  and  are  thus  in  a 
position  to  formulate  an  appropriate 
budget.  The  budget  was  formulated  and 
discussed  in  a  public  meeting  Thus,  all 


directly  affected  persons  have  had  an 
opportiuiity  to  participate  and  provide 
input. 

The  assessment  rate  recommended  by 
the  Conunittee  was  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  Colorado  Area  II  potatoes. 
Because  that  rate  vtrill  be  applied  to 
actual  shipments,  it  must  be  established 
at  a  rate  that  will  provide  sufficient 
incomd  to  pay  the  Committee's 
expenses. 

In  Colorado,  both  a  State  and  a 
Federal  marketing  order  operate 
simultaneously,  "fiie  State  order 
authorizes  promotion,  including  paid 
advertising,  which  the  Federal  order 
does  not.  All  expenses  in  this  category 
are  financed  under  the  State  order.  The 
jointly  operated  programs  consume 
about  equal  administrative  time  and  the 
two  orders  continue  to  split 
administrative  costs  equally. 

The  Committee  met  May  18, 1995. 
and  unanimously  recommended  a 
1995-96  budget  of  $62,328,  which  is 
$3,596  less  than  the  previous  year. 
Budget  items  for  1995-96  which  have 
increased  compared  to  those  budgeted 
for  1994-95  (in  parentheses)  are:  Audit 
fee,  $975,  ($900),  other  office,  $625 
($500),  and  utilities,  $3,000  ($2,000). 
Items  which  have  decreased  compared 
to  those  budgeted  for  1994-95  (in 
parentheses)  are:  Assistant's  salary, 
$8,256  ($10,320),  part-time  salary, 
$3,640  ($3,822),  major  purchase,  $2,125 
($2,250).  and  ($2,425)  for  property  tax. 
for  which  no  funding  was  recommended 
this  year. 

The  Committee  also  unanimously 
recommended  an  assessment  rate  of 
$0.0030  per  hundredweight,  $0.0006 
less  than  last  season.  This  rate,  when 
apphed  to  anticipated  potato  shipments 
of  16,500,000  hundredweight,  will  yield 
$49,500  in  assessment  income.  This, 
along  wUh  $12,828  from  the 
Committee's  authorized  reserve,  will  be 
adequate  to  cover  budgeted  expenses. 
Funds  of  $101,064  in  die  Committee's 
authorized  reserve  at  the  beginning  of 
the  1994-95  fiscal  period  were  within 
the  maximum  permitted  by  the  order  of 
two  fiscal  periods'  expenses. 

While  this  action  will  impose  some 
additional  costs  on  handlers,  the  costs 
are  in  the  form  of  uniform  assessments 
on  all  handlers.  Some  of  the  additional 
costs  may  be  passed  on  to  producers. 
However,  these  costs  will  be  offset  by 
the  benefits  derived  by  the  operation  of 
the  marketing  order.  Therefore,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

After  consideration  of  all  relevant 
matter  presented  including  the 
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information  and  recommendation 
submitted  by  the  Committee  and  other 
available  infonnation,  it  is  hereby  found 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  and  determined  upon  good  cause 
that  it  is  in.^racticable,  unnecessary, 
and  contrary  to  the  public  interest  to 
give  preliminary  notice  prior  to  putting 
this  rule  into  effect  because:  (1)  The 
Committee  needs  to  have  sufficient 
funds  to  pay  its  expenses  which  are 
incurred  on  a  continuous  basis;  (2)  the 
fiscal  period  begins  on  September  1, 
1995,  and  the  marketing  order  requires 
that  the  rate  of  assessment  for  the  fiscal 
period  apply  to  all  assessable  potatoes 
handled  diuing  the.  fiscal  period;  (3) 
handlers  are  aware  of  this  action  which 
was  unanimously  recommended  by  the 
Conunittee  at  a  public  meeting  and  is 
similar  to  other  budget  actions  issued  in 
past  years;  and  (4)  this  interim  final  rule 
provides  a  30-day  comment  period,  and 
all  comments  timely  received  will  be 
■  considered  prior  to  finalization  of  this 
rule. 

List  of  Subjects  in  7  CFR  Part  948 

Marketing  agreements.  Potatoes, 
Reporting  and  recordkeeping     . 
requirements. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  part  948  is  amended  as 
follows: 

PART  948— IRISH  POTATOES  GROWN 
IN  COLORADO 

1.  The  authority  citation  for  7  CFR 
part  948  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  A  new  §948.214  is  added  to  read 
as  follows: 

Note:  This  section  will  not  appear  in  the 
Code  of  Federal  Regulations. 

§  948.21 4    Expenses  and  assessment  rate. 

Expenses  of  $62,328  by  the  Colorado 
Potato  Administrative  Committee,  San 
Luis  Valley  Office  (Area  II)  are 
authorized,  and  an  assessment  rate  of 
$0.0030  per  hundredweight  of 
assessable  potatoes  is  established  for  the 
fiscal  period  ending  August  31,  1996. 
Unexpended  funds  may  be  carried  over 
as  a  reserve. 

Dated:  June  15,  1995. 
Sharon  Bomer  LauritBen, 
Deputy  Director,  Fruit  and  Vegetable  Division. 
(FR  Doc.  95-15108  Filed  6-20-95:  8:45  ami 

BH.LMG  CODE  M10-02-P 


7  CFR  Part  981 

pocket  No.  FV9&-081-1IFR] 

Almonds  Grown  in  California; 
Expenses  and  Assessnnent  Rate 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Interim  final  rule  with  request 

for  comments. 

SUMMARY:  This  interim  final  rule 
authorizes  expenditures  and  establishes 
an  assessment  rate  under  Marketing 
Order  No.  981  for  the  1995-96  crop 
year.  Authorization  of  this  budget 
enables  the  Almond  Board  of  California 
(Board)  to  incur  expenses  that  are 
reasonable  and  necessary  to  administer 
the  program.  Funds  to  administer  this 
program  are  derived  firom  assessments 
on  handlers. 

DATES:  Effective  beginning  July  1, 1995, 
through  June  30,  1996.  Comments 
received  by  July  21, 1995,  will  be 
considered  prior  to  issuance  of  a  final 
rule. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  rule.  Comments  must  be 
sent  in  triplicate  to  the  Docket  Clerk, 
Fruit  and  Vegetable  Division,  AMS, 
USDA,  P.O.  Box  96456,  room  2523-S, 
Washington,  DC  20090-6456,  FAX  # 
(202)  720-5698.  Comments  should 
reference  the  docket  number  and  the 
date  and  page  number  of  this  issue  of 
the  Federal  Register  and  will  be 
available  for  public  inspection  in  the 
Office  of  the  Docket  Clerk  during  regular 
business  hours. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Kate  Nelson,  Marketing  Assistant, 
California  Marketing  Field  Office,  Fruit 
and  Vegetable  Division,  AMS.  USDA, 
2202  Monterey  Street,  suite  102B, 
Fresno,  California  93721,  telephone 
(209)  487-5901,  or  FAX  #  (209)  487- 
5906;  or  Kathleen  M.  Finn,  Marketing 
Specialist,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA.  P.O. 
Box  96456.  room  2522-S,  Washington, 
DC  20090-6456,  telephone  (202)  720- 
1509  or  FAX  #  (202)  720-5698. 
SUPPLEMENTARY  INFORMATION:  This 
interim  final  rule  is  issued  under 
Marketing  Agreement  and  Order  No. 
981  (7  CFR  part  981),  both  as  amended, 
hereinafter  referred  to  as  the  "order," 
regulating  the  handling  of  almonds 
grown  in  California.  The  order  is 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674),  hereinafter 
referred  to  as  the  "Act." 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 


conformance  with  Executive  Order 
12886. 

This  interim  final  rule  has  been 
reviewed  under  Executive  Order  12778, 
Civil  Justice  Reform.  Under  the 
provisions  of  the  marketing  order  now 
in  effect,  California  almonds  are  subject 
to  assessments.  It  is  intended  that  the 
assessment  rate  as  issued  herein  will  be 
applicable  to  dl  assessable  almonds 
handled  during  the  1995-96  crop  year, 
which  begins  July  1, 1995,  and  ends 
Jime  30, 1996.  This  interim  final  rule 
will  not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A),  any  handler  subject 
to  an  order  may  file  with  the  Secretary 
a  petition  stating  that  the  order,  any 
provision  of  the  order,  or  any  obligation 
imposed  in  coimection  with  the  order  is 
not  in  accordance  with  law  and  request 
a  modification  of  the  order  or  to  be 
exempted  therefrom.  Such  handler  is 
afforded  the  opportimity  for  a  hearing 
on  the  petition.  After  the  hearing  the 
Secretary  would  rule  on  the  petition. 
The  Act  provides  that  the  district  court 
of  the  United  States  in  any  district  in 
which  the  handler  is  an  inhabitant,  or 
has  his  or  her  principal  place  of 
business,  has  jurisdiction  in  equity  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  a  bill  in  equity  is 
filed  not  later  than  20  days  after  the  date 
of  the  entry  of  the  ruling. 

Pursuant  to  the  requirements  set  forth 
in  the- Regulatory  Flexibility  Act  (RFA), 
the  Administrator  of  the  Agricultiu-al 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
rule  on  small  entities.  ^ 

The  purpose  of  the  RFA  is  to  fit         \, 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  the  rules  issued  thereunder,  eire 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  7,000 
producers  of  California  almonds  under 
this  marketing  order,  and  approximately 
115  handlers.  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.601)  as  those  having  aimual  receipts 
of  less  than  $500,000,  and  small 
agricultural  service  firms  are  defined  as 
those  whose  aimual  receipts  are  less 
than  $5,000,000.  The  majority  of 


California  almond  producers  and 
handlers  may  be  classified  as  small 
entities. 

The  budget  of  expenses  for  the  1995- 
96  crop  year  was  prepared  by  the  Board, 
the  agency  responsible  for  local 
administration  of  the  marketing  order, 
and  submitted  to  the  Department  for 
approval.  The  members  of  the  Board  are 
producers  and  handlers  of  California 
almonds.  They  are  familiar  with  the 
Board's  needs  and  with  the  costs  of 
goods  and  services  in  their  local  area 
and  are  thus  in  a  position  to  formulate 
an  appropriate  budget.  The  budget  was 
formulated  and  discussed  in  a  public 
meeting.  Thus,  all  directly  affected 
persons  have  had  an  opportunity  to 
participate  and  provide  input. 

The  assessment  rate  recommended  by 
the  Board  was  derived  by  dividing 
anticipated  expenses  by  expected 
receipts  of  California  almonds.  Because 
that  rate  will  be  applied  to  handlers' 
actual  receipts,  a  rate  must  be 
established  that  will  provide  sufficient 
income  to  pay  the  Board's  budgeted 
expenses. 

The  Board  met  on  May  12,  1995,  and 
unanimously  recommended  a  1995-96 
budget  of  $4,952,591,  as  compared  to 
the  $5,235,262  ultimately  budgeted  for 
the  previous  year.  For  the  1994-95  year, 
the  Board  initialfy  recommended,  and 
the  Department  approved,  expenditures 
totalling  $9,435,262.  Of  that  total 
amoimt,  $6,575  million  was  budgeted 
for  promotional  activities  and  $300,000 
was  intended  to  be  added  to  the  Board's 
monetary  reserve.  The  assessment  rate 
for  the  1994-95  crop  year  was  initially 
set  at  2.25  cents  per  kernel  pound  of 
almonds.  However,  because  of 
uncertainty  created  by  legal  decisions 
regarding  the  Board's  former  advertising 
and  promotion  program,  the  Board 
ultimately  postponed  certain  advertising 
activities  and  recommended  reducing 
its  assessment  rate  on  handlers  to  .25 
cents  per  pound.  As  approved  by  the 
Department,  budgeted  expenditures  for 
promotional  activities  were  reduced  to 
$2,675  million  and  the  Board  curtailed 
its  plans  to  add  $300,000  to  its  reserve. 

For  the  1995-96  year,  the  Board  has 
budgeted  $2,358  million  for  a  line  item 
entitled  information  and  research,  with 
the  bulk  of  these  funds  targeted  for 
public  relations,  food  service  and 
industrial  promotional  programs,  and 
research.  In  addition,  the  Board  has 
budgeted  $150,000  for  China  and 
Indonesia  Consiuner  Education,  thus 
maintaining  a  presence  in  foreign 
markets.  Unlike  the  1994-95  crop  year, 
the  Board  will  not  be  receiving  any 
funds  through  the  marketing  promotion 
program  conducted  by  the  Department's 


Foreign  Agricultural  Service  for  the 
1995-96  crop  year. 

Items  which  have  decreased 
compared  to  those  budgeted  for  1994—95 
(in  parentheses)  are:  Salaries,  $598,251 
($795,318),  employee  benefits,  $37,391 
(50,000),  retirement  benefits,  $44,869 
($64,000),  payroll  taxes,  $45,766 
($55,400),  travel,  $75,000  ($100,000), 
meetings,  $13,000  ($35,000),  office  rent, 
$70,000  ($90,000),  storage  rent,  $4,000 
($5,000),  equipment  rent,  $3,000 
($5,000),  security,  $1,000  ($2,500). 
utilities,  $12,000  ($13,500),  alliances 
with  other  organizations  to  provide 
information  on  almonds  to  consumers, 
$11,000  ($20,000),  econometric  model 
and  statistical  analysis,  $10,000 
($40,000),  program  accountability 
analyses  to  assess  the  effectiveness  of 
the  advertising  and  market  development 
programs,  $100,000  ($150,000), 
furniture  and  fixtures,  $0  ($10,000),  and 
computers  and  software,  $20,000 
($25,000). 

Budget  items  for  1995-96  which  have 
increased  compared  to  those  budgeted 
for  1994-95  (in  parentheses)  are: 
Research  conference,  $30,000  ($25,000), 
contract  labor  and  consultants,  $55,000 
($30,000),  compUance  audits  and 
analysis,  $95,000  ($75,000),  data 
processing,  $10,000  ($6,000).  postage 
and  delivery,  $40,000  ($32,000),  office 
supplies,  $17,500  ($15,000),  printing, 
$17,500  ($12,000),  repairs  and 
maintenance,  $15,500  ($12,500), 
publications,  $15,500  ($3,500),  dues, 
subscriptions,  and  registration  fees, 
$12,000  ($7,500),  newsletters  and 
releases,  $45,000  ($25,000),  production 
research,  $512,650  ($489,134),  crop 
estimate,  $90,736  ($85,600),  acreage 
survey,  $37,429  ($35,310),  nutrition  and 
issues  research,  $175,000  ($50,000), 
vehicles,  $20,000  ($15,000),  office 
equipment,  $20,000  ($15,000),  and  the 
addition  of  $25,000  for  aflatoxin 
monitoring. 

The  Board  also  imanimously 
recommended  an  assessment  rate  of  .75 
cents  per  kernel  pound,  .50  cents  higher 
than  last  year.  Revenues  for  the  1995- 
96  crop  year  are  expected  to  be 
$3,096,000  from  administrative 
assessments  (based  on  an  estimate  of 
412.8  million  pounds  of  marketable 
almonds),  $100,000  fi-om  interest,  and 
$16,000  from  the  almond  industry 
conference,  for  a  total  of  $3,212,000. 
The  Board  plans  on  using  money  fit)m 
its  reserve  to  meet  the  estimated 
expenses  of  $4,952,591  for  the  year.  In 
addition,  any  unexpended  funds  fi-om 
1995-96  may  be  carried  over  to  cover 
expenses  diuing  the  first  four  months  of 
the  1996-97  crop  year. 

This  action  wul  impose  an  obligation 
on  handlers  to  pay  assessments.  "The 


assessments  are  uniform  for  ail 
handlers.  The  assessment  cost  will  be 
offset  by  the  benefits  derived  by  the 
operation  of  the  marketing  order. 

Therefore,  the  Administrator  of  the 
AMS  has  determined  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

After  consideration  of  all  relevant 
matter  presented,  including  the 
infonnation  and  recommendations 
submitted  by  the  Board  and  other 
available  information,  it  is  hereby  foimd 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
poUcy  of  the  Act. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  and  determined  upon  good  cause 
that  it  is  impracticable,  unnecessary, 
and  contrary  to  the  public  interest  to 
give  preliminary  notice  prior  to  putting 
this  rule  into  effect  and  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  after 
publication  in  the  Federal  Register 
because:  (1)  The  Board  needs  to  have 
sufficient  fimds  to  pay  its  expenses 
which  are  inciured  on  a  continuous 
basis;  (2)  the  crop  year  begins  on  July  1, 
1995,  and  the  marketing  order  requires 
that  the  rate  of  assessment  for  the  crop 
year  apply  to  all  assessable  California 
almonds  handled  during  the  crop  year; 
(3)  handlers  are  aware  of  this  action 
which  was  unanimously  recommended 
by  the  Board  at  a  public  meeting  and  is 
similar  to  other  budget  actions  issued  in 
past  years;  and  (4)  this  interim  final  rule 
provides  a  30-day  comment  period,  and 
all  comments  timely  received  will  be 
considered  prior  to  finalization  of  this 
rule. 

List  of  Subjects  in  7  CFR  Part  981 

Almonds,  Marketing  agreements. 
Nuts,  Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  981  is  amended  as 
follows: 

PART  981— ALMONDS  GROWN  IN 
CALIFORNIA 

1.  The  authority  citation  for  7  CFR 
part  981  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 
Note:  This  section  will  not  appear  in  the 
Code  of  Federal  Regulations. 

2.  A  new  §  981.342  is  added  to  read 
as  follows: 

§  981 .342    Expenses  and  assessntent  rate. 

Expenses  of  $4,952,591  by  the 
Almond  Board  of  California  are 
authorized  for  the  crop  year  ending  June 
30, 1996.  An  assessment  rate  for  the 
crop  year  payable  by  each  handler  in 
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accordance  with  §981.81  is  fixed  at  .75 
cents  per  kernel  pound  of  almonds. 

Dated;  June  15.  1995. 
Sharon  Bomer  Lauritsen, 

Deputy  Director,  Fruit  and  Vegetable  Division. 
(FT?  Doc.  95-15107  Filed  6-20-95;  8:45  ami 

WLUNQ  CODE  3410-02-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  73 

[Docket  No.  930-0380] 

Listing  of  Color  Additives  for  Coloring 
Contact  Lenses;  1,4-Bis[4-(2- 
Methacryloxyethyl)Phenylamino] 
Anthraqulnone  Copolymers; 
Confirmation  of  Effective  Date 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule;  confirmation  of 

effective  date. 


in  the  Federal  Register  of  February  27, 
1995,  should  be  confirmed. 

List  of  Subjects  in  21  CFR  Part  73 

Color  additives.  Cosmetics.  Drugs, 
Medical  devices. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees.  201.  401, 
402.  403,  409, 501,  502,  505,  601.  602, 
701.  721  (21  U.S.C.  321.  341.  342.  343. 
348.  351.  352.  355.  361.  362,  371.  379e)) 
and  under  authority  delegated  to  the 
Commissioner  of  Food  and  Drugs  (21 
CFR  5.10).  notice  is  given  that  no 
objections  or  requests  for  a  hearing  were 
filed  in  response  to  the  February  27. 
1995.  final  rule.  Accordingly,  the 
amendments  promulgated  thereby 
became  effective  March  30. 1995. 

Dated:  June  13,  1995. 
William  B.  Schultz, 

Deputy  Commissioner  for  Policy. 

|FR  Doc.  95-15083  Filed  &-20-95;  8:45  am] 

BILUNG  CODE  416<M>1-F 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  confirming  the 
effective  date  of  March  30, 1995,  of  the 
final  rule  published  in  the  Federal 
Register  of  February  27,  1995  (60  FR 
10495),  that  amended  the  color  additive 
regulations  to  provide  for  the  safe  use  of 
the  colored  reaction  product  formed  by 
copolymerizing  1.4-bis[4-(2- 
methacryloxyethyUphenylamino] 
anthraquinone  with  3- 
[tris(trtmethylsiloxy)silyllpropyl  vinyl 
carbamate  (CAS  Reg.  No.  134072-99-^) 
and  N-vinyl  pyrrolidone  to  form  contact 
lenses. 

DATES:  Effective  date  confirmed:  March 
30,  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Helen  R.  Thorsheim.  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
216).  Food  and  Drug  Administration, 
200  C  St.  SW..  Washington,  DC  20204. 
202-4 f8-3092. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  February  27,  1995 
(60  FR  10495).  FDA  amended  21  CFR 
73.3106  of  the  color  additive  regulations 
to  provide  for  the  safe  use  of  1.4-bis[4- 
(2-methacryloxyethyl)phenylamino] 
anthraquinone  copolymerized  with  N- 
vinyl  pyrrolidone  and  3- 
(tris(trimethylsiloxv)silyllpropyl  vinyl 
carbamate  to  form  contact  lenses. 

FDA  gave  interested  persons  xmtil 
March  29. 1995,  to  file  objections  or 
requests  for  a  hearing.  The  agency 
received  no  objections  or  requests  for  a 
hearing  on  the  final  rule.  Therefore. 
FDA  finds  that  the  final  rule  published 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  100 
[CGD  05-95-032] 

Special  Local  Regulations  for  Marine 
Events;  Blackbeard  Pirate  Jamboree; 
Town  Point,  Elizatjeth  River,  Norfolk 
and  Portsmouth,  VA 

agency:  Coast  Guard.  DOT. 

ACTION:  Notice  of  implementation  of  33 

CFR  100.501. 


SUMMARY:  This  notice  implements  33 
CFR  100.501  for  the  Blackbeard  Pirate 
Jamboree  to  be  held  on  the  Elizabeth 
River  at  Town  Point  Park.  Norfolk  and 
Portsmouth,  Virginia.  The  regulations  in 
33  CFR  100.501  are  needed  to  control 
vessel  traffic  within  the  immediate 
vicinity  of  the  event  due  to  the  confined 
nature  of  the  waterway  and  the  expected 
congestion  at  the  time  of  the  event.  The 
regulations  restrict  general  navigation  in 
the  area  for  the  safety  of  life  and 
property  on  the  navigable  waters  during 
the  event. 

EFFECTIVE  DATES:  The  regulations  in  33 
CFR  100.501  are  effective  from  11  a.m. 
to  2:30  p.m.,  July  29,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Stephen  L.  Phillips,  Chief,  Boating 
Affairs  Branch,  Boating  Safety  Division, 
Fifth  Coast  Guard  District,  431  Crawford 
Street,  Portsmouth,  Virginia  23704-5004 
(804)  398-6204,  or  Commander.  Coast 
Guard  Group  Hampton  Roads  (804) 
483-8567. 


Drafting  Information 

The  drafters  of  this  notice  are  QM2 
Gregory  C.  Garrison,  project  officer. 
Boating  Affairs  Branch.  Boating  Safety 
Division.  Fifth  Coast  Guard  District,  and 
LCDR  C.A.  Abel,  project  attorney.  Fifth 
Coast  Guard  District  Legal  Staff. 

Discussion  of  Regulation 

Norfolk  Festevents,  Ltd.'  submitted  an 
apphcation  to  hold  the  Blackbeard 
Pirate  Jamboree  on  the  Elizabeth  River 
at  Town  Point  Park,  Norfolk  and 
Portsmouth,  Virginia.  The  event  will 
consist  of  a  parade  of  sail  followed  by 
an  orchestrated  water  drama  with 
cannon  fire  between  two  vessels.  Since 
many  spectator  vessels  are  expected  to 
be  in  the  area  to  watch  the  jamboree,  the 
regulations  in  33  CFR  100.501  are  being 
implemented  for  the  safety  of  life  and 
property.  The  waterway  will  not  be 
closed  for  an  extended  period,  therefore 
commercial  traffic  should  not  be 
severely  disrupted.  In  addition  to 
regulating  the  area  for  the  safety  of  life 
and  property,  this  notice  of 
implementation  also  authorizes  the 
Patrol  Commander  to  regulate  the 
operation  of  the  Berkley  drawbridge  in 
accordance  with  33  CFR  117.1007,  and 
authorizes  spectators  to  anchor  in  the 
special  anchorage  areas  described  in  33 
CFR  110.72aa.  33  CFR  110.72aa 
establishes  the  spectator  anchorages  in 
33  CFR  100.501  as  special  anchorage 
areas  under  Inland  Navigation  Rule  30. 
33  U.S.C.  2030(g).  33  CFR  117.1007(b) 
closes  the  draw  of  the  Berkley  Bridge  to 
vessels  during  and  for  one  hour  before 
and  after  the  effective  period  under  33 
CFR  100.501,  except  that  the  Coast 
Guard  Patrol  Commander  may  order 
that  the  draw  be  opened  for  commercial 
vessels. 

Dated:  June  6. 1995. 
W.J.  Ecker. 

Rear  Admiral,  U.S.  Coast  Guard.  Commander, 
Fifth  Coast  Guard  District. 
(FR  Doc.  95-15228  Filed  6-20-95;  8:45  ami 

BILUNG  CODE  49ia-14-M 

33  CFR  Part  100 
[CGD  09-95-012] 
RIN2115-nAE46 

Special  Local  Regulation;  Thomas 
Graves  Memorial  Fireworks  Display, 
Lake  Ontario,  Port  Bay,  NY 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Temporary  rule. 

summary:  a  special  local  regulation  is 
being  adopted  for  the  Thomas  Graves 
Memorial  Fireworks  Display.  This  event 
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will  be  held  on  Lake  Ontario,  Port  Bay, 
NY  on  July  3, 1995.  with  a  rain  date  of 
July  8,  1995.  This  regulation  virill  restrict 
general  navigation  on  Lake  Ontario,  Port 
Bay,  NY.  Due  to  the  large  number  of 
spectator  vessels  and  the  falling  ash  and 
debris  fitjm  the  fireworks  display,  this 
regulation  is  needed  to  provide  for  the 
safety  of  life,  limb,  and  property  on 
navigable  waters  during  the  event. 
EFFECTIVE  DATE:  This  regulation  is 
effective  from  9  p.m.  through  11  p.m.  on 
July  3, 1995.  In  case  of  inclement 
weather,  this  regulation  will  be  effective 
on  the  rain  date  of  July  8,  1995,  at  the 
same  times. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marine  Science  Technician  Second 
Class  Jeffrey  M.  Yunker,  Ninth  Coast 
Guard  District,  Aids  to  Navigation  and 
Waterways  Management  Branch,  Room 
2083, 1240  East  Ninth  Street,  Cleveland, 
Ohio.  44199-2060,  (216)  522-3990. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  5  U.S.C.  553,  a  Notice 
of  Proposed  Rulemaking  has  not  been 
published  for  this  regulation  and  good 
cause  exists  for  making  it  effective  in 
less  than  30  days  from  the  date  of 
publication.  Following  normal 
rulemaking  procedures  would  have 
been  impracticable.  The  application  to 
hold  this  event  was  not  received  by  the 
Commander,  Ninth  Coast  Guard  District, 
until  May  10, 1995,  and  there  was  not 
sufficient  time  remaining  to  publish  a 
proposed  final  rule  in  advance  of  the 
event.  The  Coast  Guard  has  decided  to 
proceed  with  a  temporary  rule  for  this 
year's  event  and  publish  a  NPRM,  as 
part  of  the  Great  Lakes  annual  marine 
events  list,  prior  to  next  year's  event. 

Drafting  Information 

The  drafters  of  this  notice  are 
Lieutenant  Junior  Grade  Byron  D. 
Willeford,  Project  Officer,  Ninth  Coast 
Guard  District,  Aids  to  Navigation  and 
Waterways  Management  Branch,  and 
Lieutenant  Charles  D.  Dahill,  Project 
Attorney.  Ninth  Coast  Guard  District 
Legal  Office. 

Discussion  of  Regulation 

The  Thomas  Graves  Memorial 
Fireworks  Display  will  be  conducted  on 
Lake  Ontario,  Port  Bay,  NY  on  July  3, 
1995.  This  regulation  will  restrict 
general  navigation  on  Lake  Ontario,  Port 
Bay  Harbor,  NY  in  the  vicinity  of  Loon 
Pt  within  a  500  foot  radius  of  the 
fireworks  barge.  This  event  wall  have  an 
unusually  large  concentration  of 
spectator  vessels  and  falling  ash  and 
debris,  which  could  pose  hazards  to 
navigation  in  the  area.  This  regulation  is 
necessary  to  ensure  the  protection  of 
life,  limb,  and  property  on  navigable 


waters  during  this  event.  Any  vessels 
desiring  to  transit  the  regulated  area 
may  do  so  only  with  prior  approval  of 
the  Patrol  Commander  (Commanding 
Officer,  U.S.  Coast  Guard  Station  Sodus 
Point.  NY). 

This  regulation  is  issued  pursuant  to 
33  U.S.C.  1233  as  set  out  in  the 
authority  citation  for  all  of  part  100. 

Federalism  Implications 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612.  and  it  has  been  determined  that 
the  rulemaking  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Environment 

The  Coast  Guard  is  conducting  an 
environmental  analysis  for  this  event 
pursuant  to  section  2.B.2.C  of  Coast 
Guard  Commandant  Instruction 
M16475.1B,  and  the  Coast  Guard  Notice 
of  final  agency  procedures  and  policy 
for  categorical  exclusions  found  at  (59 
FR  38654.  July  29, 1994). 

Economic  Assessment  and  Certification 

This  regulation  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  been  exempted  from  review 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  under  the  regulatory  policies 
and  procediu^s  of  the  Department  of 
Transportation  (IX)T)  (44  FR  11040, 
February  26, 1979).  The  Coast  Guard 
expects  the  economic  impact  of  this 
regulation  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  under  paragraph 
lOe  of  the  regulatory  policies  and 
procedures  of  the  DOT  is  unnecessary. 

Collection  of  Information 

This  regulation  will  impose  no 
collection  of  information  requirements 
under  the  Paperwork  Reduction  Act.  44 
U.S.C.  3501  et  seq. 

List  of  Subjects  in  33  CFR  Part  100 

Marine  safety.  Navigation  (water), 
Reporting  and  recordkeeping 
requirements.  Waterways. 

Temporary  Regulation 

In  consideration  of  the  foregoing,  part 
100  of  Title  33.  Code  of  Federal 
Regulations,  is  amended  as  follows: 

1.  The  authority  citation  for  part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1233:  49  CFR  1.46  and 
33  CFR  100.35. 

2.  A  temporary  §  100.35-T09-012  is 
added  to  read  as  follows: 


§  1 00.35-T09-01 2    Thomas  Graves 
Memorial  Fireworks  Display,  Lake  Ontario, 
Port  Bay,  NY. 

(a)  Regulated  area.  That  portion  of  the 
Lake  Ontario,  Port  Bay  Harbor,  NY 
within  a  500  fl  radius  of  the  anchored 
fireworks  barge,  which  will  be  located 
northeast  of  Loon  Pt,  in  approximate 
position  43''17'46"  N.  076''50'02"  W. 
Datum:  NAD  1983. 

(b)  Special  local  regulation.  This 
section  restricts  general  navigation  in 
the  regulated  area  for  the  safety  of 
spectators  and  participants.  Any  vessels 
desiring  to  transit  the  regulated  area 
may  do  so  only  with  prior  approval  of 
the  Patrol  Commander. 

(c)  Patrol  Commander.  (1)  The  Coast 
Guard  will  patrol  the  regulated  area 
under  the  direction  of  a  designated 
Coast  Guard  Patrol  Commander  (Officer 
in  Charge,  U.S.  Coast  Guard  Station 
Sodus  Point,  NY).  The  Patrol 
Commander  may  be  contacted  on 
channel  16  (156.8  MHZ)  by  the  call  sign 
"Coast  Guard  Patrol  Commander." 

(2)  The  Patrol  Commander  may  direct 
the  anchoring,  mooring,  or  movement  of 
any  boat  or  vessel  within  the  regulated 
area.  A  succession  of  sharp,  short 
signals  by  whistle  or  horn  hora  vessels 
patrolling  the  area  under  the  direction 
of  the  U.S.  Coast  Guard  Patrol 
Commander  shall  serve  as  a  signal  to 
stop.  Any  vessel  so  signaled  shall  stop 
and  shall  comply  with  the  orders  of  the 
Patrol  Commander.  Failure  to  do  so  may 
result  in  expulsion  from  the  area, 
citation  for  failure  to  comply,  or  both. 

(3)  The  Patrol  Commander  may 
establish  vessel  size  and  speed 
limitations  and  operating  conditions. 

(4)  The  Patrol  Commander  may 
restrict  vessel  operation  within  the 
regulated  area  to  vessels  having 
particular  operating  characteristics. 

(5)  The  Patrol  Commander  may 
terminate  the  marine  event  or  the 
operation  of  any  vessel  at  any  time  it  is 
deemed  necessary  for  the  protection  of 
life,  limb,  or  property. 

(6)  AH  persons  in  the  area  shall 
comply  with  the  orders  of  the  Coast 
Guard  Patrol  Commander. 

(d)  Effective  date:  This  section  is 
effective  from  9  p.m.  through  11  p.m.  on 
July  3, 1995.  unless  extended  or 
terminated  sooner  by  the  Coast  Guard 
Group  Commander.  Buffalo.  NY.  In  case 
of  inclement  weather,  this  regulation 
will  be  effective  on  the  rain  date  of  July 
8. 1995.  at  the  same  time. 

Dated:  June  7,  1995. 
Rudy  K.  PescheL 

Rear  Admiral,  Coast  Guard  Commander, 
Ninth  Coast  Guard  District. 
[FR  Doc.  95-15226  Filed  6-20-95;  8:45  am) 
BILUNO  CODE  4910-14-M 
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33  CFR  Part  117 

[CGD05-04-118] 
RIN2115^E47 

DrawtMidge  Operation  Regulations; 
Wicomico  River,  Saiisbury.  MD 

agency:  Coast  Guard.  DOT. 
action:  Final  rule. 


summary:  The  Coast  Guard  is  changing 
the  regulations  governing  the  operation 
of  the  Main  Street  and  the  US  50 
drawbridges  across  the  North  Prong  of 
the  Wicomico  River,  mile  22.4,  in 
■  Salisbury,  Maryland.  This  rule  will 
extend  the  current  rush  hour  restrictions 
by  one  hour  in  the  morning  and  one 
hour  in  the  afternoon,  and  require  a 
three  hour  advance  notice  for 
commercial  vessels  needing  a  bridge 
opening  during  the  hours  of  closure  due 
to  emergency  situations.  The  existing  12 
noon  to  1  p.m.  closure  period  will 
remain  in  effect.  These  changes  to  the 
drawbridge  regulations  are  intended  to 
reduce  motor  vehicle  delays  and 
congestion,  while  still  providing  for  the 
reasonable  needs  of  navigation. 
EFFECTIVE  DATE:  This  rule  is  effective  on 
July  21.  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ann  B.  Deaton,  Bridge  Administrator, 
Fifth  Coast  Guard  District,  at  (804)  398- 
6222. 

SUPPLEMENTARY  INFORMATION: 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  document  are  Linda  L. 
Gilliam,  Project  Manager,  Bridge 
Section,  and  LCDR  Christopher  A.  Abel, 
Project  Counsel,  Fifth  Coast  Guard 
District  Legal  Office. 

Regulatory  History 

On  February  10, 1995,  the  Coast 
Guard  published  a  notice  of  proposed 
rulemaking  with  request  for  comments 
entitled  Wicomico  River.  Salisbury. 
Maryland,  in  the  Federal  Register  (60 
FR  7930).  The  comment  period  ended 
May  11, 1995.  The  Coast  Guard  received 
no  comments  on  the  proposed  rule.  The 
Commander,  Fifth  Coast  Guard  District, 
also  published  the  proposed  rule  as  a 
public  notice  on  March  20, 1995,  with 
the  comment  period  ending  May  11, 
1995,  and  no  comments  were  received 
as  a  result  of  this  notice.  A  public 
hearing  was  not  requested  and  one  was 
not  held. 

Background  and  Purpose 

The  State  Highway  Administration, 
Maryland  Department  of  Transportation 
(MDOT),  has  requested  that  openings  of 
the  Main  Street  and  US  50  drawbridges 


across  the  North  Prong  of  the  Wicomico 
River,  mile  22.4,  at  Salisbury,  Maryland, 
be  further  restricted  during  the  morning 
and  evening  rush  hours.  This  will  help 
to  reduce  highway  traffic  congestion 
problems  and  relieve  public  safety  and 
welfare  concerns  associated  with 
frequent  bridge  openings  caused  by 
commercial  boat  traffic.  Currently,  these 
drawbridges  open  on  signal  except  from 
8  a.m.  to  9  a.m.,  12  noon  to  1  p.m.,  and 
4:30  p.m.  to  5:30  p.m.,  during  which 
time  both  remain  closed  to  navigation. 
This  rule  changes  the  hours  of  bridge 
closiu^s  to  7  a.m.  to  9  a.m.  and  4  p.m. 
to  6  p.m.  The  existing  12  noon  to  1  p.m. 
closure  will  remain  the  same-  This  rule 
also  includes  the  provision  that 
commercial  vessels  needing  passage 
through  the  bridge  during  the  hours  of 
restriction  will  be  required  to  give  a 
three  hour  advance  notice  for  a  bridge 
opening.  This  advance  notice 
requirement  only  applies  to  tugs  and 
barges  unable  to  reach  the  bridges 
except  during  the  hours  of  closure  due 
to  severe  inclement  weather  or  other 
emergency  or  unforeseen  circumstances. 

MDOT  conducted  an  analysis  of 
highway  traffic  and  marine  traffic  data, 
along  with  a  waterway  user  and 
property  owner  survey  that  was 
conducted  in  1993.  It  revealed  that  the 
excessive  drawbridge  openings  during 
the  morning  and  evening  hours  were 
caused  by  commercial  vessels  from  two 
waterfront  companies  located  upstream 
of  the  drawbridges.  Based  on  this 
information  and  the  allowance  of  the 
three  hour  advance  notice  provision,  the 
Coast  Guard  believes  these  regulations 
should  not  unduly  restrict  commercial 
vessel  passage  through  the  bridge  since 
they  can  plan  their  vessel  transits 
around  the  hoius  of  restriction  as  well 
as  take  advantage  of  the  three  hour 
advance  notice  for  bridge  openings 
during  the  hours  of  restriction  during 
inclement  weather. 

Regulatory  Evaluation 

This  final  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  imder  section  6(a)(3)  of  that 
order.  It  has  been  exempted  from  review 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040, 
February  26. 1979).  The  Coast  Guard 
expects  the  economic  impact  of  this  rule 
to  be  so  minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  lOe  of  the 
regulatory  policies  and  procedures  of 
DOT  is  unnecessary. 


Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  U.S.  Coast 
Guard  must  consider  whether  this  final 
rule  will  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  "Small  entities"  include 
independently  owned  and  operated 
small  businesses  that  are  not  dominant 
in  their  field  and  that  otherwise  qualify 
as  "small  business  concerns"  under 
section  3  of  the  Small  Business  Act  (15 
U.S.C.  632).  Because  it  expects  the 
impact  of  this  rule  to  be  minimal,  the 
Coast  Guard  certifies  under  5  U.S.C. 
605(b)  that  this  final  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Collection  of  Information 

This  rule  contains  no  collection  of 
information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  etseq.). 

Federalism  Assessment 

The  Coast  Guard  has  analyzed  this 
rule  under  the  principles  and  criteria 
contained  in  Executive  Order  12612, 
and  it  has  been  determined  that  this  rule 
will  not  have  sufficient  federalism 
implications  to  warrant  preparation  of  a 
Federalism  Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  nde  and 
concluded  that  under  section  2.B.2.e. 
(32)(e)  of  Commandant  Instruction 
M16475.1B  (as  amended,  59  FR  38654, 
29  July  1994),  this  rule  is  categorically 
excluded  from  further  environmental 
documentation.  A  Categorical  Exclusion 
Determination  statement  and  checklist 
have  been  prepared  and  placed  in  the 
rulemaking  docket. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

Final  Regulations 

In  consideration  of  the  foregoing,  the 
Coast  Guard  is  amending  part  117  of 
title  33.  Code  of  Federal  Regulations,  as 
follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  49  CFR  1.46;  33 
CFR  1.05-l(g);  §  117.255  also  issued  under 
the  authority  of  Pub.  L  102-587, 106  Stat. 
5039. 

2.  Section  117.579  is  revised  to  read 
as  follows: 
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§  1 1 7.579    Wicomico  River  (North  Prong). 
The  draws  of  the  Main  Street  and  US 
50  bridges,  mile  22.4,  Salisbury, 
Maryland  shall  open  on  signal,  except 
from  7  a.m.  to  9  a.m.,  from  12  noon  to 
1  p.m.,  and  from  4  p.m.  to  6  p.m.,  the 
draw  need  not  be  opened  for  the  passage 
of  vessels,  except  for  tugs  with  tows,  if 
at  least  three  hours  of  advance  notice  is 
given,  and  the  reason  for  passage 
through  the  bridges  during  a  closure 
period  is  due  to  delay  caused  by 
inclement  weather  or  other  emergency 
or  unforeseen  circimistances. 

Dated:  May  22,  1995. 
W.J.  Ecker, 

Rear  Admiral,  Coast  Guard,  Commander, 
Fifth  Coast  Guard  District. 
(PR  Doc.  95-15230  Filed  6-20-95;  8:45  am] 

BILUNG  CODE  4910-14-M 


33  CFR  Part  117 
[CG01 3-9^-031] 
RIN2115-AE47 

Drawbridge  Operation  Regulation; 
Columbia  River,  OR  and  WA 

AGENCY:  Coast  Guard.  DOT. 
ACTION:  Final  rule. 

SUMMARY:  At  the  request  of  the  Oregon 
State  Department  of  Transportation 
(ODOT).  the  Coast  Guard  is  amending 
the  regulations  governing  the  operation 
of  the  twin  Interstate  5  drawbridges 
across  the  Columbia  River,  mile  106.5, 
between  Portland,  Oregon,  and 
Vancouver,  Washington.  This  rule 
extends  the  length  of  the  morning  and 
afternoon  time  periods  during  which  the 
draws  need  not  open  for  the  passage  of 
vessels  and  provides  for  reasonably 
unobstructed  passage  of  commercial 
vessels  during  periods  of  high  water. 
This  rule  vdll  relieve  vehicular  traffic 
congestion  caused  by  bridge  openings 
immediately  before  and  after  the 
existing  morning  and  evening  closed 
periods  while  continuing  to  provide  for 
the  reasonable  needs  of  navigation. 
EFFECTIVE  DATE:  This  rule  is  effective  on 
July  21.  1995. 

ADDRESSES:  Unless  otherwise  noted, 
documents  referred  to  in  this  preamble 
are  available  for  inspection  and  copying 
at  Commander  (oan),  Thirteenth  Coast 
Guard  District.  915  Second  Avenue, 
Seattle,  Washington,  Normal  office 
hours  are  between  7:45  a.m.  and  4:15 
p.m.,  Monday  through  Friday,  except 
federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
John  E.  Mikesell.  Chief.  Plans  and 
Programs  Section.  Aids  to  Navigation 
and  Waterways  Management  Branch, 
(Telephone:  (206)  220-7272). 


SUPPLEMENTARY  INFORMATION: 

Drafting  Information 

The  principle  persons  involved  in 
drafting  this  document  are  John  E. 
Mikesell,  Project  Manager,  and 
Lieutenant  Commander  John  C.  Odell, 
Project  Counsel. 

Regulatory  History 

On  November  26, 1993,  the  Coast 
Guard  published  a  notice  of  proposed 
rulemaking  entitled  Drawbridge 
Operation  Regulation;  Columbia  River. 
OR  and  WA,  in  the  Federal  Register  (58 
FR  62302).  Comments  received  bom 
affected  commercial  navigation  interests 
resulted  in  the  proposed  rule  being 
redrafted  to  address  their  concerns. 

On  October  4,  1994,  the  Coast  Guard 
published  a  supplemental  notice  of 
proposed  rulemaking  entitled 
Drawbridge  Operation  Regulation; 
Columbia  River,  OR  and  WA,  in  the 
Federal  Register  (59  FR  50531).  The 
Coast  Guard  received  no  comments  on 
the  supplemental  notice  of  proposed 
rulemaking.  However,  subsequent  to  its 
publication,  the  Coast  Guard  recognized 
the  need  for  clarification  concerning  the 
rule's  applicability  to  commercial  and 
recreational  vessels.  This  resulted  in  the 
rule  being  redrafted  to  provide 
necessary  clarification. 

On  March  14,  1995.  the  Coast  Guard 
published  a  second  supplemental  notice 
of  proposed  rulemaking  entitled 
Drawbridge  Operation  Regulation; 
Columbia  River.  OR  and  WA.  in  the 
Federal  Register  (60  FR  13653).  The 
Coast  Guard  received  no  objections  to 
this  second  supplemental  notice  of 
proposed  rulemaking.  No  public  hearing 
was  requested  and  none  was  held. 

Background  and  Purpose 

This  rule  amends  the  drawbridge 
operation  regulations  for  the  twin 
Interstate  5  drawbridges  across  the 
Columbia  River,  mile  106.5,  between 
Portland,  Oregon,  and  Vancouver, 
Washington.  The  rule  extends  the 
morning  and  afternoon  time  periods 
during  which  the  draws  of  bridges  need 
not  open  for  the  passage  of  vessels  while 
deliniating  clear  exceptions  based  on 
river  flow  condidons  and  the  type  of 
vessel  traffic  involved. 

Under  the  existing  regulations,  the 
twin  Interstate  5  vertical  lift  bridges 
across  the  Columbia  River  between 
Porland,  Oregon  and  Vancouver, 
Washington,  are  currently  required  to 
open  on  signal,  except  that  from  6:30 
a.m.  to  8  a.m.  and  from  3  p.m.  to  6  p.m., 
Monday  through  Friday  (except  Federal 
hoUdays),  the  draws  need  not  open. 
These  closed  periods  are  necessary  to 
accommodate  peak  morning  and 


afternoon  vehicular  commute  traffic 
across  the  bridges.  Both  bridges  also 
have  alternate  mid-level  fixed  spans 
which  provide  greater  vertical  clearance 
than  do  the  drawspans  in  the  closed 
position.  The  alternate  fixed  spans  are 
routinely  used  by  tug  and  barge  traffic 
except  at  higher  water  surface 
elevations.  Because  the  number  of 
vehicles  crossing  the  bridge  has 
increased  dramatically,  particularly 
during  commute  times,  any  opening  in 
close  proximity,  before  or  after,  results 
in  unacceptable  vehicular  traffic  delays. 
Under  me  amended  regulations,  when 
the  river  gauge  at  the  bridge  indicates 
6.0  feet,  or  more,  as  determined  by  the 
drawtender  on  duty,  the  draws  need  not 
open  for  the  passage  of  commercial 
vessels  from  6:30  a.m.  to  8  a.m.  and 
from  3:30  p.m.  to  6  p.m.  Monday 
through  Friday,  except  Federal  holidays, 
and  for  all  other  vessels  the  draws  need 
not  open  from  5:30  a.m.  to  9  a.m.  and 
bom  2:30  p.m.  to  6  p.m.  Monday 
through  Friday,  except  Federal  hoUdays. 
When  the  river  gauge  at  the  bridge 
indicates  5.9  feet,  or  less,  as  determined 
by  the  drawtender  on  duty,  the  draws 
need  not  open  for  the  passage  of  any 
vessels  from  5:30  a.m.  to  9  a.m.  and 
from  2:30  p.m.  to  6  p.m.  Monday 
through  Friday,  except  Federal  holidays. 
This  change  will  better  accommodate 
the  increased  level  of  vehicular  traffic 
and  still  provide  for  the  reasonable 
needs  of  commercial  navigation  during 
periods  of  high  water. 

Discussion  of  Comments  and  Changes 

The  Coast  Guard  received  two  letters 
in  response  to  the  second  supplemental 
notice  of  proposed  rulemaking 
published  on  March  14, 1995  (60  FR 
13653).  One  letter,  from  a  federal 
resource  agency  who  routinely  responds 
to  Coast  Guard  public  notices,  offered 
no  comments  in  objection  to  the 
proposal.  The  other  letter,  from  a 
regional  planning  organization,  offered 
comments  in  support  of  the  proposal. 

Regulatory  Evaluation 

This  rule  is  not  a  significant 
regtdatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  been  exempted  bom  review 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040; 
February  26, 1979). 

Most  waterway  traffic  under  the 
bridge  can  be  accommodated  by  the 
alternate  fixed  span  channel.  Also,  with 
respect  to  commercial  vessels  the  rule 
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would  revert  to  its  previous  less 
restrictive  form  when  the  vertical 
clearance  under  the  alternate  fixed  span 
is  less  than  52  feet.  For  these  reasons, 
the  Coast  Guard  expects  the  economic 
impact  of  this  action  will  be  so  minimal 
that  a  full  regulatory  evaluation  under 
paragraph  lOe  of  the  regulatory  policies 
and  procedures  of  DOT  is  unnecessary. 

Small  Entities 

The  Coast  Guard  finds  that  the  impact 
on  small  entities,  if  any,  is  not 
substantial.  Therefore,  the  Coast  Guard 
certifies  under  5  U.S.C.  605(b)  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.)  that  this  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

Collection  of  Information 

This  rule  contains  no  collection  of 
information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 

Federalism 

This  rule  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  final  rulemaking  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment 

Environment 

This  rule  has  been  reviewed  by  the 
Coast  Guard  and  has  been  determined  to 
be  categorically  excluded  from  further 
environmental  documentation  under  the 
authority  of  40  CFR  1507.3  and  in 
accordance  with  paragraph  2.B.2.g.(5)  of 
the  NEPA  Implementing  Procedures, 
COMDTINST  M16475.1B.  A  copy  of  the 
Categorical  Exclusion  Certification  is 
available  for  review  in  the  rulemaking 
docket. 

List  of  Sub)ects  in  33  CFR  Part  117 

Bridges. 

Final  Regulations 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  part 
117  of  title  33,  Code  of  Federal 
Regulations  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499:  49  CFR  1.46;  33 
CFR  1.05-l(g);  §  117.255  also  issued  under 
the  authority  of  Pub.  L  102-587,  106  Stat. 
5039. 

2.  in  §  117.869.  paragraph  (a)  is 
revised  to  read  as  follows: 


§  117.869    Columt)ia  River. 

(a)  The  draws  of  the  Interstate  5 
highway  bridge,  mile  106.5  between 
Portland,  OR,  and  Vancouver,  WA,  shall 
open  on  signal,  except  that: 

(1)  When  the  river  gauge  at  the  bridge 
indicates  6.0  feet,  or  more,  as 
determined  by  the  drawtender  on  duty, 
the  draws  need  not  open  for  the  passage 
of  commercial  vessels  from  6:30  a.m.  to 

8  a.m.  and  from  3:30  p.m.  to  6  p.m. 
Monday  through  Friday,  except  Federal 
holidays,  and  for  all  other  vessels  the 
draws  need  not  open  from  5:30  a.m.  to 

9  a.m.  and  from  2:30  p.m.  to  6  p.m. 
Monday  through  Friday,  except  Federal 
hohdays. 

(2)  When  the  river  gauge  at  the  bridge 
indicates  5.9  feet,  or  less,  as  determined 
by  the  drawtender  on  duty,  the  draws 
need  not  open  for  the  passage  of  any 
vessels  from  5:30  a.m.  to  9  a.m.  and 
from  2:30  p.m.  to  6  p.m.  Monday 
through  Friday,  except  Federal  holidays. 
»        *         •         •         » 

Dated:  June  2, 1995. 
John  A.  Pierson, 

Captain,  Coast  Guard,  Commander.  13th 

Coast  Guard  District,  Acting. 

[FR  Doc.  95-15229  Filed  6-20-95;  8:45  am) 
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33  CFR  Part  165 


(CGD02-95-014] 


RIN2115-nAA97 


Safety  Zone;  Lower  Mississippi  River, 
mile  532.0  to  mile  529.0 

AGENCY:  Coast  Guard.  DOT. 
ACTION:  Temporary  rule. 

summary:  The  Coast  Guard  is 
establishing  a  temporary  safety  zone  on 
the  Lower  Mississippi  River  between 
mile  532.0  and  mile  529.0.  The  zone  is 
needed  to  restrict  vessel  traffic  in  the 
regulated  areas  to  provide  a  safe  work 
area  for  emergency  responders  and 
salvage  personnel.  Entry  of  vessels  or 
persons  into  this  zone  is  prohibited 
unless  specifically  authorized  by  the 
Captain  of  the  Port. 

EFFECTIVE  DATES:  This  regulation 
becomes  effective  at  9  a.m.  on  May  25, 
1995  and  terminates  at  8  p.m.  on 
December  31, 1995. 

FOfl  FURTHER  INFORMATION  CONTACT: 
LT  Byron  Black,  Chief  of  Port 
Operations,  Captain  of  the  Port 
Memphis,  200  Jefferson  Avenue,  Suite 
1301,  Memphis.  TN  38103.  Phone:  (901) 
544-3941. 


SUPPLEMENTARY  INFORMATION: 
Background  and  Purpose 

On  May  25.  1995.  the  Coast  Guard 
was  notified  of  two  smiken  barges  in  the 
vicinity  of  Lower  Mississippi  River  mile 
531.5.  After  further  investigation  by 
Marine  Safety  Office  personnel,  it  was 
recommended  that  a  safety  zone  be 
issued  in  order  to  prevent  additional 
damage  that  could  be  caused  by  a  tow 
striking  a  submerged  barge  and  to  aid  in 
the  safe  location  and  salvage  of  the 
barges.  The  barges  are  believed  to  be 
located  in  the  channel  and  pose  a 
substantial  threat  to  navigation.  The 
safety  zone  will  be  limited  to  Lower 
Mississippi  River  mile  532.0  to  mile 
529.0. 

In  accordance  with  5  U.S.C.  553.  a 
notice  of  proposed  rulemaking  was  not 
published  for  this  regulation  and  good 
cause  exists  for  making  it  effective  in 
less  than  30  days  after  Federal  Register 
publication.  Publication  of  a  notice  of 
proposed  rulemaking  and  delay  of 
effective  date  would  be  contrary  to  the 
public  interest  because  immediate 
action  is  necessary.  Specifically, 
emergency  response  crews  and  salvage 
personnel  require  the  area  to  be  secured 
in  order  to  aid  in  the  location  and 
salvage  of  the  sunken  barges.  As  a 
result,  the  Coast  Guard  deems  it  to  be  in 
the  public's  best  interest  to  issue  a 
regulation  immediately. 

Regulatory  Evaluation 

This  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  under 
that  order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040.  February  26.  1979).  The 
Coast  Guard  expects  the  economic 
impact  of  this  proposal  to  be  so  minimal 
that  a  full  Regulatory  Evaluation  under 
paragraph  lOe  of  the  regulatory  policies 
and  procedures  of  DOT  is  unnecessary. 

Collection  of  Information 

This  rule  contains  no  information 
collection  requirements  tmder  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
rule  under  the  principles  and  criteria 
contained  in  Executive  Order  12612  and 
has  determined  that  this  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 


Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that,  under  paragraph  2.B.2 
of  Commandant  Instruction  M16475.1B, 
this  rule  is  categorically  excluded  from 
further  environmental  documentation. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water)  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191; 
and  33  CFR  1.05-l(g),  6.04-1 ,  6.04-6,  and 
160.5;  49  CFR  1.46. 

2.  A  new  temporary  §  164.T-02-014  is 
added  to  read  as  follows: 

§  1 65.T-02-01 4    Safety  Zone;  Lower 

Mississippi  River. 

(a)  Location.  The  following  £uea  is  a 
Safety  Zone:  Lower  Mississippi  River 
mile  532.0  to  mile  529.0. 

(b)  Effective  dates.  This  section 
becomes  effective  at  9  a.m.  on  May  25, 
1995  and  terminates  at  8  p.m.  on 
December  31,  1995. 

(c)  Regulations.  In  accordance  with 
the  general  regulations  in  §  165.23  of 
this  part,  entry  into  this  zone  is 
prohibited  except  as  authorized  by  the 
Captain  of  the  Port.  The  Captain  of  the 
Port,  Memphis,  Termessee,  will  notify 
the  maritime  community  of  conditions 
affecting  the  area  covered  by  this  safety 
zone  by  Marine  Safety  Information 
Radio  Broadcast  on  VHF  Marine  Band 
Radio,  Channel  22  (157.1  MHZ). 

Dated:  May  25,  1995. 
A.L.  Thompson,  Jr., 

Commander,  USCG,  Captain  of  the  Port. 
IFR  Doc.  95-15224  Filed  6-20-95;  8:45  am] 
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33  CFR  Part  165 

[CGD01-9&-063] 

RIN2115-AA97 

Safety  Zone:  Brick  Summerfest 
Fireworks,  Metedeconk  River,  Brick, 
NJ 

agency:  Coast  Guard.  DOT. 
ACTION:  Temporary  final  rule. 

summary:  The  Coast  Guard  is 
establishing  a  temporary  safety  zone  on 
July  4,  1995,  from  8  p.m.  until  10  p.m., 
for  the  Brick  Summerfest  fireworks 
display  located  in  the  Metedeconk 


River,  Brick.  New  Jersey.  This  safety 
zone  closes  all  waters  of  the 
Metedeconk  River  within  a  300  yard 
radius  from  the  center  of  the  fireworks 
platform  located  on  Windward  Beach. 
Brick,  New  Jersey. 

EFFECTIVE  DATE:  This  rule  is  effective 
July  4, 1995,  from  8  p.m.  until  10  p.m., 
unless  extended  or  terminated  soon  by 
the  Coast  Guard  Captain  of  the  Port. 
New  York. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  (Junior  Grade)  K.  Messenger, 
Maritime  Planning  Staff  Chief,  Coast 
Guard  Group,  New  York,  (212)  668- 
7934. 

SUPPLEMENTARY  INFORMATION: 
Drafting  Information 

The  drafters  of  this  regulation  are 
LTJG  K.  Messenger,  Project  Manager, 
Coast  Guard  Group  New  York  and  LCDR 
J.  Stieb,  Project  Attorney,  First  Coast 
Guard  District,  Legal  Office. 

Regulatory  History 

Pursuant  to  5  U.S.C.  553,  a  notice  of 
proposed  rulemaking  (NPRM)  was  not 
published  for  this  regulation.  Good 
cause  exists  for  not  publishing  an 
NPRM,  and  for  making  it  effective  less 
than  30  days  after  Federal  Register 
publication.  Due  to  the  date  this 
application  was  received,  there  was 
insufficient  time  to  draft  and  publish  a 
notice  of  proposed  rulemaking  that 
allows  for  a  reasonable  comment  period 
prior  to  the  event.  The  delay 
encountered  if  normal  rulemaking 
procedures  were  followed  would 
effectively  cancel  this  event. 
Cancellation  of  this  event  is  contrary  to 
the  public  interest. 

Background  and  Purpose 

The  Brick  Township  Chamber  of 
Commerce  submitted  an  Application  for 
Approval  of  Marine  Event  io^  a 
fireworks  program  on  Windward  Beach 
in  the  Metedeconk  River.  This 
regulation  establishes  a  temporary  safety 
zone  in  the  waters  of  the  Metedeconk 
River  on  July  4, 1995,  from  8  p.m.  imtil 
10  p.m.,  imless  extended  or  terminated 
sooner  by  the  Coast  Guard  Captain  of 
the  Port,  New  York.  This  safety  zone 
prevents  vessels  from  transiting  a 
portion  of  the  Metedeconk  River  within 
a  300  yard  radius  of  the  fireworks 
platform  located  on  a  pier,  on 
Windward  Beach,  Brick,  New  Jersey,  in 
the  approximate  position  40''03'25"  N 
latitude,  074°06'47"W  longitude  (NAD 
1983).  It  is  needed  to  protect  mariners 
from  the  hazards  associated  with 
fireworks  exploding  in  the  area. 


Regulatory  Evaluation 

This  regulation  is  not  a  significant 
regulatory  action  imder  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  imder  section  6(a)(3)  of  that 
order.  It  has  been  exempted  from  review 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  under  the  regulatory  policies 
and  procediues  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040; 
February  26. 1979).  The  Coast  Guard 
expects  the  economic  impact  of  this 
regulation  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  under  paragraph 
10(e)  of  the  regulatory  policies  and 
procedures  of  DOT  is  unnecessary.  This 
safety  zone  closes  a  portion  of  the 
Metedeconk  River  to  vessel  traffic  on 
July  4. 1995.  from  8  p.m.  imtil  10  p.m., 
unless  extended  or  terminated  sooner  by 
the  Captain  of  the  Port,  New  York. 
Although  this  regulation  prevents  traffic 
from  transiting  this  area,  the  effect  of 
this  regulation  will  not  be  significant  for 
several  reasons:  The  limited  duration  of 
the  event;  the  late  hour  of  the  event;  that 
mariners  can  transit  to  the  south  of  this 
area;  and  the  extensive,  advance 
advisories  that  will  be  made. 
Accordingly,  the  Coast  Guard  expects 
the  economic  impact  of  this  regulation 
to  be  so  minimal  that  a  Regulatory 
Evaluation  is  unnecessary. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
must  consider  whether  this  regulation 
will  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  "Small  entities"  include 
independently  owned  and  opterated 
small  businesses  that  are  not  dominant 
in  their  field  and  that  othenvise  qualify 
as  "small  business  concerns"  under 
Section  3  of  the  Small  Business  Act  (15 
U.S.C.  632). 

For  reasons  given  in  the  Regulatory 
Evaluation,  the  Coast  Guard  expects  the 
impact  of  this  regulation  to  be  minimal. 
The  Coast  Guard  certifies  imder  5  U.S.C. 
605(b)  that  this  regulation  will  not  have 
a  significant  economic  impact  on  a 
substantial  nimaber  of  small  entities. 

Collection  of  Information 

This  regulation  contains  no  collection 
of  information  requirements  imder  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501). 

Federalism 

The  Coast  Guard  has  analyzed  this 
action  in  accordance  with  the  principles 
and  criteria  contained  in  Executive 
Order  12612  and  has  determined  that 
this  regulation  does  not  raise  sufficient 


32270      Federal  Register  /  Vol.  60.  No.  119  /  Wednesday.  June  21,  1995  /  Rules  and  Regulations 


Federal  Register  /  Vol.  60.  No.  119  /  Wednesday.  June  21,  1995  /  Rules  and  Regulations      32271 


federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Agreement. 

Environment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  regulation 
and  concluded  that  under  section 
2.B.2.e.  of  Commandant  Instruction 
M16475.1B.  revised  59  FR  38654.  July 
29,  1994.  the  promulgation  of  this 
regulation  is  categorically  excluded 
from  further  environmental 
documentation.  A  Categorical  Exclusion 
Determination  and  Environmental 
Analysis  Checklist  are  included  in  the 
docket.  An  appropriate  environmental 
analysis  of  the  firevt^orks  imder  the 
National  Environmental  Policy  Act  vdll 
be  conducted  in  conjunction  with  the 
marine  event  permitting  process. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors.  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measiu^s, 
Waterways. 

Final  Regulation 

For  reasons  set  out  in  the  preamble, 
the  Coast  Guard  amends  33  CFR  part 
165  as  follows: 

PART  165— [AMENDED] 

1.  The  authority  citation  for  part  1.65 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191; 
33  CFR  1.05-l(g).  6.04-1,  6.04-6,  and  160.5; 
49  CFR  1.46. 

2.  A  temporary  §  165.T01-O63  is 
added  to  read  as  follows: 

§  165.T01-063    Safety  Zone;  Brick 
Summertest  Fireworks,  Metedeconk  River, 
Bhck,  New  Jersey. 

(a)  Location.  All  waters  of  the 
Metedeconk  River  within  a  300  yard 
iadius  of  the  fireworks  platform  located 
on  a  pier,  on  Windward  Beach,  Brick, 
New  Jersey,  in  the  approximate  position 
40''03'25"N  laUtude,  074°06'47"W 
longitude  (NAD  1983). 

(b)  Effective  period.  This  section  is  in 
effect  on  July  4, 1995,  from  8  p.m.  until 
10  p.m.,  unless  extended  or  terminated 
sooner  by  the  Captain  of  the  Port,  New 
York. 

(c)  Regulations.  (1)  The  general 
regulations  contained  in  33  CFR  165.23 
apply  to  this  safety  zone. 

(2)  Ail  persons  and  vessels  shall 
comply  with  the  instructions  of  the 
Coast  Guard  Captain  of  the  Port  or  the 
designated  on  scene  patrol  personnel. 
U  S.  Coast  Guard  patrol  pe-sormel 
include  commissioned,  warrant,  and 
petty  officers  of  the  Coast  Guard.  Upon 
being  hailed  by  a  U.S.  Coast  Guard 
vessel  via  siren,  radio,  flashing  light,  or 


other  means,  the  operator  of  a  vessel 
shall  proceed  as  directed. 

Dated:  )une  7, 1995. 
T.H.  Gilmour, 

Captain.  U.S.  Coast  Guard,  Captain  of  the 
Port.  New  York. 
(FR  Doc.  95-15227  Filed  6-20-95;  8:45  am] 

BILUNG  CODE  4910-14-M 


33  CFR  Part  165 

ICGD01-S&-025] 

RiN2115-AA97 

Safety  Zone:  Annual  "Fireworks  on  the 
Navesink"  Fireworks  Display, 
Navesink  River,  Red  Bank,  NJ 

AGENCY:  Coast  Guard,  DOT. 
action:  Final  rule. 

summary:  The  Coast  Guard  is 
establishing  a  permanent  safety  zone  for 
the  annual  Independence  Day 
"Fireworks  on  the  Navesink"  fireworks 
display  located  on  the  Navesink  River, 
Red  Bank.  New  Jersey.  The  safety  zone 
is  effective  annually  on  the  third  of  July, 
from  8  p.m.  until  11  p.m..  with  a  rain 
date  on  the  fourth  of  July,  at  the  same 
times,  unless  extended  or  terminated 
sooner  by  the  Captain  of  the  Port,  New 
York.  The  safety  zone  closes  all  waters 
between  the  north  and  south  shores  of 
the  Navesink  River,  including  Red  Bank 
Beach,  extending  approximately  300 
yards  east  and  300  yards  west  of  the 
fireworks  platform  anchored  off  of  Red 
Bank,  New  Jersey. 

EFFECTIVE  DATE:  This  rule  is  effective  on 
July  3,  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  (Junior  Grade)  K.  Messenger, 
Maritime  Planning  Staff  Chief,  Coast 
Guard  Group  New  York  (212)  668-7934. 

SUPPLEMENTARY  INFORMATION: 

Drafting  Information 

The  drafters  of  this  regulation  are 
LTJG  K.  Messenger,  Project  Manager, 
Coast  Guard  Group  New  York  and  LCDR 
J.  Stieb,  Project  Attorney,  First  Coast 
Guard  District,  Legal  Office. 

Regulatory  History 

On  April  3, 1995.  the  Coast  Guard 
published  a  notice  of  proposed 
rulemaking  (NPRM)  in  the  Federal 
Register  (60  FR  16818)  concerning  this 
regulatory  action.  Interested  persons 
were  requested  to  submit  comments  on 
or  before  May  18.  1995.  No  conunents 
were  received.  A  public  hearing  was  not 
requested  and  one  was  not  held.  The 
Coast  Guard  is  promulgating  this  final 
rule  as  proposed. 

Due  to  the  NPRM  comment  period 
deemed  necessary  to  give  adequate 


public  notice,  there  was  insufficient 
time  to  publish  this  final  rule  30  days 
prior  to  the  event.  Good  cause  exists  for 
making  this  rule  effective  less  than  30 
days  after  publication.  Adequate 
measures  are  being  taken  to  ensure 
mariners  are  made  aware  of  this 
regulation.  This  rule  will  be  locally 
published  in  the  First  Coast  Guard 
District's  Local  Notice  to  Mariners  and 
aiuiounced  via  Safety  Marine 
Information  Broadcasts. 

Background  and  Purpose 

For  the  last  several  years,  the  Town  of 
Red  Bank,  New  Jersey,  has  submitted  an 
Application  for  Approval  of  Marine 
Event  for  a  fireworks  program  in  the 
waters  of  the  Navesink  River.  This 
regulation  establishes  an  aimual  safety 
zone  in  the  waters  between  the  north 
and  south  shores  of  the  Navesink  River, 
including  Red  Bank  Reach,  extending 
approximately  300  yards  east  and  300 
yards  west  of  the  fireworks  platform 
anchored  off  the  Red  Bank,  New  Jersey, 
at  or  near  40°21'20"N  latitude, 
074'04'10"W  longitude  (NAD  1983). 
The  safety  zone  is  bounded  by  the 
following  points:  40''21'15"N  latitude, 
074''03'57"W  longitude;  to  40"'21'43"N 
latitude.  074''03'57"W  longitude;  and 
40°21'20"N  latitude.  074''04'25"W 
longitude;  to  40''21'30"N  latitude, 
074°04'25"W  longitude  (NAD  1983). 
The  safety  zone  is  in  effect  annually  on 
the  third  of  July,  from  8  p.m.  until  11 
p.m.,  with  a  rain  date  on  the  fourth  of 
July,  at  the  same  times,  unless  extended 
or  terminated  sooner  by  the  Captain  of 
the  Port,  New  York.  This  safety  zone 
prevents  vessels  fi-om  transiting  this 
portion  of  the  Navesink  River,  from 
shore  to  shore,  and  is  needed  to  protect 
mariners  from  the  hazardous  associated 
with  fireworks  exploding  in  the  area. 

Regulatory  Evaluation 

This  regulation  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  imder  section  6(a)(3)  of  that 
order.  It  has  been  exempted  from  review 
by  the  Office  of  Management  and 
Budget  imder  that  order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040, 
February  26,  1979).  The  Coast  Guard 
expects  the  economic  impact  of  this 
regulation  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  under  paragraph 
10(e)  of  the  regulator)-  policies  and 
procedures  of  DOT  is  unnecessary.  This 
safety  zone  closes  a  portion  of  the 
Navesink  River,  from  shore  to  shore,  to 
vessel  traffic  annually  on  the  third  of 
July,  from  8  p.m.  until  11  p.m.,  with  a 


rain  date  on  the  fourth  of  July,  at  the 
same  times,  imless  extended  or 
terminated  sooner  by  the  Captain  of  the 
Port,  New  York.  Although  this 
regulation  prevents  traffic  from 
transiting  this  area,  the  effect  of  this 
regulation  will  not  be  significant  for 
several  reasons:  the  limited  duration  of 
the  event;  the  late  hour  of  the  event;  the 
amount  of  traffic  in  this  area  is  minimal; 
the  event  has  been  held  annually  for  the 
past  several  years  without  incident  or 
complaint;  and  the  extensive,  advance 
advisories  that  will  be  made. 
Accordingly,  the  Coast  Guard  expects 
the  economic  impact  of  this  regulation 
to  be  so  minimal  that  a  Regulatory 
Evaluation  is  unnecessary. 

Small  Entities 

Under  the  Regulatory  Flexibifity  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
must  consider  whether  this  regulation 
will  have  a  significant  economic  impact 
on  a  substantial  niunber  of  small 
entities.  "Small  entities"  include 
independently  owned  and  operated 
small  businesses  that  are  not  dominant 
in  their  field  and  that  otherwise  qualify 
as  "small  business  concerns"  under 
section  3  of  the  Small  Business  Act  (15 
U.S.C.  632). 

For  reasons  given  in  the  Regulatory 
Evaluation,  the  Coast  Guard  expects  the 
impact  of  this  regulation  to  be  minimal. 
The  Coast  Guard  certifies  under  5  U.S.C. 
605(b)  tha^t  this  regulation  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Collection  of  Information 

This  regulation  contains  no  collection 
of  information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501). 

Federalism 

The  Coast  Guard  has  analyzed  this 
action  in  accordance  with  the  principles 
and  criteria  contained  in  Executive 
Order  12612  and  has  determined  that 
this  regulation  does  not  raise  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Environment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  regulation 
and  concluded  that  under  section 
2.B.2.e.  of  Commandant  Instruction 
M16475.1B,  revised  59  FR  38654,  July 
29. 1994,  the  promulgation  of  this 
regulation  is  categorically  excluded 
from  further  environmental 
documentation.  A  Categorical  Exclusion 
Determination  and  Enviromnental 
Analysis  Checklist  are  included  in  the 
docket.  An  appropriate  environmental 
analysis  of  the  fireworks  program  under 


the  National  Environmental  Policy  Act 
vdll  be  conducted  in  conjunction  with 
the  marine  event  permitting  process 
each  year. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Meuine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements,  Seciuity  measures. 
Waterways. 

Final  Regulation 

For  reasons  set  out  in  the  preamble, 
the  Coast  Guard  amends  33  CFR  part 
165  as  follows: 

PART  165— {AMENDED] 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191; 
33  CFR  1.05-l(g),  6.04-1,  6.04-6,  and  160.5; 
49  CFR  1.46. 

2.  Section  165.161,  is  added  to  read  as 
follows: 

§  165.161    Safety  Zone;  Annual  "Fireworks 
on  the  Navesink"  Fireworks  Display, 
Navesink  River,  Red  BanK.  New  Jersey. 

(a)  Location.  All  waters  between  the 
north  and  south  shores  of  the  Navesink 
River,  including  Red  Bank  Reach, 
extending  approximately  300  yards  east 
and  300  yeuds  east  and  300  yards  west 
of  the  fireworks  platform  anchored  off  of 
Red  Bank,  New  Jersey,  at  or  near 
40''21'20"N  latitude,  074''04'10"W  (NAD 
1983).  The  safety  zone  is  boimd  by  the 
following  points:  40°21'15"N  latitude, 
074°03'57"W  longitude;  to  40''21'43"N 
latitude,  074°03'57"W  longitude;  and 
40°21'20"N  latitude,  074''04'25"W 
longitude;  to  40°21'30"N  latitude, 
074''04'25"W  longitude  (NAD  1983). 

(b)  Effective  period.  This  section  is  in 
effect  annually  on  the  third  of  July,  from 
8  p.m.  until  11  p.m.,  imless  extended  or 
terminated  sooner  by  the  Captain  of  the 
Port,  New  York.  If  the  fireworks  display 
is  cancelled  because  of  bad  weather,  this 
section  is  in  effect  on  the  fourth  of  July, 
at  the  same  times,  unless  extended  or 
terminated  sooner  by  the  Captain  of  the 
Port,  New  York.  The  effective  period 
wrill  be  announced  annually  via  Safety 
Marine  Information  Broadcasts  and 
locally  issued  notices. 

(c)  Regulations.  (1)  The  general 
regulations  contained  in  33  CFR  165.23 
apply. 

(2)  All  persons  and  vessels  shall 
comply  with  the  instructions  of  the 
Coast  Guard  Captain  of  the  Port  or  the 
designated  on  scene  patrol  personnel. 
U.S.  Coast  Guard  patrol  personnel 
include  commissioned,  warrant,  and 
petty  officers  of  the  Coast  Guard.  Upon 
being  hailed  by  a  U.S.  Coast  Guard 
vessel  via  siren,  radio,  flashing  light,  or 


other  means,  the  operator  of  a  vessel 
shall  proceed  as  directed. 

Dated:  June  9,  1995. 
T.H.  Gilmour, 

Captain,  U.S.  Coast  Guard,  Captain  of  the 

Port.  New  York. 

[FR  Doc.  95-15225  Filed  6-20-95;  8:45  am) 

BILUNG  CODE  4910-14-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  21 
RIN  2900-AG63 

Dependents  and  Veterans  Education: 
Mitigating  Circumstances  and  Other 
Miscellaneous  Amendments 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Final  rule. 

SUMMARY:  This  document  amends  the 
Vocational  Rehabilitation  and  Education 
regulations  to  standardize  the  periods 
for  submission  of  mitigating 
circumstances  justifying  a  withdrawal 
from  a  course.  Failure  to  submit 
mitigating  circumstances  within  the 
prescribed  time  period  could  result  in 
the  creation  of  overpayments  of 
educational  assistance.  This  final  rule 
applies  to  eligible  persons  receiving 
Etependents'  Educational  Assistance  and 
veterans  and  servicemembers  receiving 
educational  assistance  under  the  Post- 
Vietnam  Era  Veterans'  Educational 
Assistance  Program  (VEAP)  and  the 
Montgomery  GI  Bill — Active  Duty.  This 
document  also  amends  such  regulations 
to  remove  attendance  recordkeeping 
requirements  for  educational 
institutions  that  do  not  have  attendance 
standards. 

EFFECTIVE  DATE:  July  21.  1995. 
FOR  FURTHER  INFORMATION  CONTACT:  June 
C.  Schaeffer,  Assistant  Director  for 
Pohcy  and  Program  Administration. 
Education  Service,  Veterans  Benefits 
Administration,  (202)  273-7187. 
SUPPLEMENTARY  INFORMATION:  The 
proposed  rule  was  pubUshed  in  the 
Federal  Register  of  June  24, 1994  (59  FR 
32671).  Interested  persons  were  given 
60  days  to  submit  comments, 
suggestions  or  objections. 

VA  received  one  letter  from  a 
concerned  individual.  He  urged  the 
department  to  adopt  the  proposed  rule. 
For  the  reasons  stated  in  the  proposal, 
VA  is  adopting  the  proposed  rule  as  a 
final  rule  without  any  changes. 

The  Secretary  of  Veterans  Affairs 
hereby  certifies  that  these  revised 
regulations  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  as  they  are 
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defined  in  the  Regulatory  Flexibility  Act 
(RFA).  5  U.S.C.  601-612.  Pursuant  to  5 
U.S.C.  605(b).  the  revised  regulations, 
therefore,  are  exempt  from  the  initial 
and  final  regulatory  flexibility  analyses 
requirements  of  sections  603  and  604. 

Any  cost  savings  for  schools  which 
will  result  fi-om  no  longer  having  to 
maintain  attendance  records  will  not 
have  a  significant  economic  impact  on 
such  schools.  Further,  other 
amendments  directly  affect  only 
individuals. 

These  regulations  have  been  reviewed 
by  OMB  (the  Office  of  Management  and 
Budget)  imder  provisions  of  E.O.  12866. 

The  Catalog  of  Federal  Domestic 
Assistance  numbers  for  the  programs  affected 
by  this  final  rule  are  64.117.  64.120  and 
64.124. 

List  of  Subjects  in  38  CFR  Part  21 

Qvil  rights.  Claims.  Education.  Grant 
programs — education.  Loan  programs — 
education,  Reporting  and  recordkeeping 
requirements.  Schools.  Veterans, 
Vocational  education.  Vocational 
rehabilitation. 

Approved:  March  29,  1995. 
lesse  Brown. 

Secretary  of  Veterans  Affairs. 

For  the  reasons  set  out  in  the 
preamble.  38  CFR  part  21.  subparts  D 
and  K  are  amended  as  set  forth  below. 

PART  21— VOCATIONAL 
REHABILITATION  AND  EDUCATION 

Subpart  D — Administration  of 
Educational  Benefits;  38  U.S.C. 
Chapters  34,  35,  and  36 

1 .  The  authority  citation  for  subpart  D 
of  part  21  continues  to  read  as  follows: 

Authority:  38  U.S.C.  501(a). 

2.  In  §  21.4136.  paragraph  (k){l)(ii)(C) 
is  revised  to  read  as  follows: 

§  21 .41 36    Rates;  educationaf  assistance 
allowance;  38  U.S.C.  Chapter  34. 

«         *         *         *         « 

(k)  Mitigating  circumstances. 

(1)  *   *  * 

(ii)*   •   • 

(C)  The  veteran  submits  evidence 
sLijiporting  the  existence  of  mitigating 
circumstances  within  one  year  of  the 
datj  that  evidence  is  requested  by  VA. 
or  at  a  later  date  if  the  veteran  is  able  '  . 
to  show  good  cause  why  the  one-year 
time  limit  should  be  extended  to  the 
date  on  which  he  or  she  submitted  the 
evidence  supporting  the  existence  of 
mitigating  circiunstances. 
•        *        *         »        « 

3.  In  §  21.4137.  paragraph  (h)(l)(ii)(C) 
is  revised  to  read  as  follows: 


§  21 .41 37    Rates;  educational  assistance 
allowance— 38  U.S.C.  Chapter  35. 

•         •         *         *         * 

(h)  Mitigating  circumstances. 

(D*   *  • 

(ii)*  *  * 

(C)  The  eligible  person  submits 
evidence  supporting  the  existence  of 
mitigating  circumstances  within  one 
year  of  the  date  that  evidence  is 
requested  by  VA.  or  at  a  later  date  if  the 
eligible  person  is  able  to  show  good 
cause  why  the  one-year  time  limit 
should  be  extended  to  the  date  on 
which  he  or  she  submitted  the  evidence 
supporting  the  existence  of  mitigating 
circumstances. 


$21.4234    [Amended] 

4.  In  §  21.4234(d)(2)(iii).  remove  the 
phrase  "§§  21.4230  and  21.4231".  and 
add.  in  its  place,  the  phrase  "§  21.4230". 

5.  In  §  21.4253,  paragraph  (d)(5)  is 
revised  and  an  authority  citation  is 
added  for  paragraph  (d)  to  read  as 
follows: 

§  21.4253    Accredited  courses. 

***** 

(d)  School  qualification.  •   •   • 
(5)  If  the  school  has  a  standard  of 
attendance,  it  maintains  records  of 
attendance  for  veterans  and  eligible 
persons  enrolled  in  resident  courses 
which  are  adequate  to  show  the  student 
meets  the  school's  standard  of 
attendance. 

(Authority:  38  U.S.C.  3474,  3675) 


§21.4262    [Amended] 

6.  In  §  21.4262(c)(10),  remove  the 
phrase  "as  by"  and  add.  in  its  place,  the 
phrase,  "as  approved  by". 

Subpart  K— All  Volunteer  Force 
Educational  Assistance  Program  (New 
Gl  Bill) 

7.  The  authority  citation  for  subpart  K 
of  part  21  continues  to  read  as  follows: 

Authority:  38  U.S.C.  chapter  30,  Pub.  L. 
9a-525;  38  U.S.C  501(a). 

§21.7042    [Amended] 

8.  In  §  21.7042(b)(9).  remove  the 
phrase  "subparagraph  (8)  of  this 
subparagraph",  and  add,  in  its  place,  the 
phrase  "paragraph  (b)(8)  of  this 
section". 

9.  In  §  21.7042(d)(2)(i)(A).  remove  the 
phrase  "paragraph  (b)(b)"  and  add,  in  its 
place,  the  phrase  "paragraph  (b)". 

10.  In  §21.7139.  paragraphs  (b)(2). 
introductory  text,  and  (b)(2)(ii)  are 
revised  and  paragraph  (b)(2)(iii)  is 
added  to  read  as  follows: 


§  21 .71 39    Conditions  wtiich  result  in 
reduced  rates. 

*  *         *         •         * 

(b)  Withdrawals  and  nonpunitive 
grades.  *   *   • 
(2)  All  of  the  following  exist. 

(i)*  •  * 

(ii)  The  veteran  or  servicemember 
submits  a  description  of  the  mitigating 
circimistances  in  writing  to  VA  within 
one  year  &t)m  the  date  VA  notifies  the 
veteran  or  servicemember  that  he  or  she 
must  submit  a  description  of  the 
mitigating  circumstances,  or  at  a  later 
date  if  the  veteran  or  servicemember  is 
able  to  show  good  cause  why  the  one- 
year  time  limit  should  be  extended  to 
the  date  on  which  he  or  she  submitted 
the  description  of  the  mitigating 
circimistances;  and 

(iii)  The  veteran  or  servicemember 
submits  evidence  supporting  the 
existence  of  mitigating  circumstances 
within  one  year  of  the  date  that 
evidence  is  requested  by  VA.  or  at  a 
later  date  if  the  veteran  or 
servicemember  is  able  to  show  good 
cause  why  the  one-year  time  limit 
should  be  extended  to  the  date  on 
which  he  or  she  submitted  the  evidence 
supporting  the  existence  of  mitigating 
circumstances. 

•  •        •         •        • 

[FR  Doc.  95-15195  Filed  6-20-95:  8:45  am] 
BILUNG  CODE  8320-01-P 


POSTAL  SERVICE 
39  CFR  Part  241 
Discontinuance  of  Post  Offices 

AGENCY:  Postal  Service. 
action:  Final  rule. 

SUMMARY:  This  amendment  reflects  the 
current  approval  authority  for  post 
office  discontinuance  proposals. 

EFFECTIVE  DATE:  June  21.  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kimberly  Matalik.  (202)  268-3500. 
SUPPLEMENTARY  INFORMATION:  The  Postal 
Service  has  recently  undertaken  further 
refinements  to  its  management 
structure.  Consistent  with  earUer,  more 
comprehensive,  restructuring  efforts, 
this  has  resulted  in  the  rearrangement  of 
internal  functional  responsibilities,  but 
does  not  involve  changes  in  rules  or 
procedures  that  would  adversely  affect 
a  member  of  the  public  (see  57  FR     , 
49200.  October  30.  1992). 

As  a  result  of  these  changes,  the  chief 
marketing  officer/senior  vice  president 
is  responsible  for  reviewing  and 
approving  post  office  discontinuance 
proposals. 


The  Postal  Service  therefore  amends 
part  241  of  title  39  of  the  CFR  to  set 
forth,  without  substantive  amendment, 
the  current  approval  authority  for  post 
office  discontinuance  proposals. 

List  of  Subjects  in  39  CFR  Part  241 

Organization  and  functions 
(Government  agencies).  Postal  Service. 

1.  The  authority  citation  for  part  241 
continues  to  read  as  follows: 

Authority:  39  U.S.C.  401. 

PART  241— ESTABLISHMENT, 
CLASSIFICATION,  AND 
DISCONTINUANCE 

2.  Section  241.3  is  amended  by 
revising  paragraphs  (d)(4)  introductory 
text  only,  (e)(2)(ii)(A),  (f)(1),  (f)(2) 
introductory  text  only,  (f)(3),  (f)(4), 
(f)(5),  (g)(l)(i).{g)(2),(g)(3)(i),  and 
(g)(4)(ii). 

§  241 .3    Discontinuance  of  post  offices. 

•         •         *        •         * 

(d)  *   •  * 

(4)  Record.  The  district  manager. 
Customer  Service  and  Sales,  must  keep 
as  part  of  the  record  for  his  or  her 
consideration  and  for  review  by  the 
chief  marketing  officer/senior  vice 
president  all  the  documentation 
gathered,  about  the  proposed  change. 
***** 

(e)*  •  * 

(2)*   •   * 

(ii)*   *   * 

(A)  Forward  the  revised  proposal  and 
the  entire  record  to  the  chief  marketing 
officer/senior  vice  president  for  final 
review. 
***** 

(f)*   *   * 

(1)  In  general.  The  chief  marketing 
officer/senior  vice  president  or  a 
designee  must  review  the  proposal  of 
the  district  manager.  Customer  Service 
and  Sales.  This  review  and  the  decision 
on  the  proposal  must  be  based  on  and 
supported  by  the  record  developed  by 
the  district  manager.  Customer  Service 
and  Sales.  The  chief  marketing  officer/ 
senior  vice  president  can  instruct  the 
district  manager  to  provide  more 
information  to  supplement  the  record. 
Each  such  instruction  and  the  response 
must  be  added  to  the  record.  The 
decision  on  the  proposal  of  the  district 
manager,  which  must  also  be  added  to 
the  record,  may  approve  or  disapprove 
the  proposal,  or  return  it  for  further 
action  as  set  forth  below. 

(2)  Approval.  The  chief  marketing 
officer/senior  vice  president  or  a 
designee  may  approve  the  proposal  of 
the  district  manager.  Customer  Service 
and  Sales,  with  or  without  further 
revisions.  If  approved,  the  term  "Final 


Determination"  is  substituted  for 
"Proposal"  in  the  title.  A  copy  of  the 
Final  Determination  must  be  provided 
to  the  district  manager.  The  Final 
Determination  constitutes  the  Postal 
Service  determination  for  the  purposes 
of  39  U.S.C.  404(b).  The  Final 
Determination  must  include  the 
following  notices: 
***** 

(3)  Disapproval.  The  chief  marketing 
officer/senior  vice  president  or  a 
designee  may  disapprove  the  proposal 
of  the  district  manager,  Customer 
Service  and  Sales,  and  return  it  and  the 
record  to  the  manager  with  written 
reasons  for  disapproval.  The  manager 
must  post  a  notice  in  each  affected  post 
office  that  the  proposed  closing  or 
consolidation  has  been  determined  to  be 
unwarranted. 

(4)  Return  for  furthec  action.  The  chief 
marketing  officer/senior  vice  president 
or  a  designee  may  return  the  proposal  of 
the  district  manager.  Customer  Service 
and  Sales,  with  written  instructions  to 
give  additional  consideration  to  matters 
in  the  record,  or  to  obtain  additional 
information.  Such  instructions  must  be 
placed  in  the  record. 

(5)  Public  file.  Copies  of  each  Final 
Determination  and  each  disapproval  of 
a  proposal  by  the  chief  marketing 
officer/senior  vice  president,  must  be 
placed  on  file  in  the  Postal  Service 

Headquarters  Library, 
(g).   *   * 

(1)'   *  * 

(i)  Provide  notice  of  the  Final 
Determination  by  posting  a  copy 
prominently  in  the  affected  post  office 
or  offices.  The  date  of  posting  must  be 
noted  on  the  first  page  of  the  posted 
copy  as  follows: 
"Date  of  posting:" 

The  district  manager,  Customer  Service 
and  Sales,  must  notify  the  chief  marketing 
officer/senior  vice  president  in  writing  of  the 
date  of  posting. 

***** 

(2)  Implementation  of  determinations 
not  appealed.  If  no  appeal  is  filed 
pursuant  to  39  U.S.C.  404(b)(5),  the 
official  closing  date  of  the  office  must  be 
published  in  Ae  Postal  Bulletin, 
effective  the  first  Saturday  90  days  after 
the  Final  Determination  was  posted.  A 
district  manager.  Customer  Service  and 
Sales,  may  request  a  different  date  for 
official  discontinuance  in  the  Post 
Office  Change  Announcement 
document  submitted  to  the  chief 
marketing  officer/senior  vice  president. 
However,  the  post  office  may  not  be 
discontinued  sooner  than  60  days  after 
the  posting  of  the  notice  required  by 
§  241.3(g)(1). 

(3)*   *   * 


(i)  Implementation  of  discontinuance. 
If  an  appeal  is  filed,  only  the  chief 
marketing  officer/senior  vice  president 
may  direct  a  discontinuance  before 
disposition  of  the  appeal.  However,  the 
post  office  may  not  bis  discontinued 
sooner  than  60  days  after  the  posting  of 
notice  required  by  §  241.3(g)(1). 
***** 

(4)*    *   * 

(ii)  Determination  returned  for  further 
consideration.  If  the  Commission 
returns  the  matter  for  further 
consideration,  the  chief  marketing 
officer/senior  vice  president  must  direct 
that  either  (A)  notice  be  provided  under 
§  241.3(f)(3)  that  the  proposed 
discontinuance  is  determined  not  to  be 
warranted  or  (B)  the  matter  be  returned 
to  an  appropriate  stage  under  these 
regulations  for  further  consideration 
following  such  instructions  as  the  chief 
marketing  officer/senior  vice  president 
may  provide. 
Stanley  F.  Mires, 
Chief  Counsel.  Legislative. 
|FR  Doc.  95-15096  Filed  6-20-95;  8:45  am] 

BILLING  COOe  7710-12-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[Region  Ii  Docket  No.  133;  NJ20-1 -6709a; 
FRL-S218-3] 

Approval  and  Promulgation  of 
Implementation  Plans;  Gasoline 
Volatility  Regulation  State  of  New 
Jersey 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Final  rule. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  today  announcing 
approval  of  certain  revisions  to  the  New 
Jersey  State  Implementation  Plan  (SIP) 
for  ozone.  This  rule  incorporates  into 
the  New  Jersey  SIP  revisions  to 
Subchapter  25,  "Control  and  Prohibition 
of  Air  Pollution  by  Vehicular  Fuel." 
These  revisions  include  a  modification 
to  the  State's  volatility  standard  for 
vehicular  fuels  and  the  addition  of  a 
procedure  by  which  persons  may  apply 
for  an  exemption  fi-om  the  Reid  Vapor 
Pressure  (RVP)  standard  that  allows  the 
use  of  gasoline  which  does  not  comply 
with  that  standard.  This  action  is 
necessary  to  keep  the  State's  SIP 
consistent  with  changes  to  its  existing 
regulations. 

DATES:  This  action  is  effective  on 
August  21, 1995  unless  adverse  or 
critical  comments  are  received  by  July 
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21. 1995.  If  the  effective  date  is  delayed, 
timely  notice  will  be  published  in  the 
Federal  Register. 

ADDRESSES:  All  comments  should  be 
addressed  to:  William  S.  Baker.  Chief, 
Air  Programs  Branch.  Air  and  Waste 
Management  Division,  Environmental 
Protection  Agency.  Region  11  Office,  26 
Federal  Plaza.  New  York.  New  York 
10278. 

Copies  of  the  state  submittal  are 
available  at  the  following  locations  for 
inspection  during  normal  business 
hours: 
Environmental  Protection  Agency. 

Region  II  Office.  Air  Programs  Branch. 

26  Federal  Plaza.  Room  1034A,  New 

York,  New  York  10278. 
New  Jersey  Department  of 

Environmental  Protection,  Bureau  of 

Air  Quality  Planning,  401  East  State 

Street.  CN027.  Trenton.  New  Jersey 

08625. 
Environmental  Protection  Agency, 

Public  Information  Reference  Unit. 

401  M  Street.  S.W.,  Washington,  DC 

20460. 
FOR  FURTHER  INFORMATION  COffTACT: 
Michael  P.  Moltzen,  Environmental 
Engineer,  Technical  Evaluation  Section, 
Air  Programs  Branch,  Environmental 
Protection  Agency,  26  Federal  Plaza, 
Room  1034A,  New  York,  New  York 
10278.  (212)  264-2517. 

SUPPt-EMENTARY  INFORMATION: 

Background 

On  April  21, 1993,  the  New  Jersey 
Department  of  Environmental  Protection 
and  Energy  (NJDEP)  submitted  to  the 
EPA  revisions  to  the  State's  ozone  SIP. 
This  notice  describes  EPA's  decision  to 
approve  as  described  below,  those 
revisions  to  New  Jersey's  motor  vehicle 
fuels  volatility  regulation.  Subchapter 
25  "Control  and  Prohibition  of  Air 
Pollution  by  Vehicular  Fuels."  Title  7, 
Chapter  27  of  the  New  Jersey 
Administrative  Code  (NJAC).  Notice  of 
Adoption  of  these  revisions  appeared  in 
the  New  Jersey  Register  on  September  3, 
1991.  Subchapter  25  was  first  adopted 
by  New  Jersey  on  January  27. 1989  and 
approved  by  EPA  on  June  16. 1989  in 
54  FR  25572.  Approval  of  that 
regulation  was  based  in  part  on  NJDEP's 
commitment  at  the  time  to  replace  its 
test  methodology  to  an  EPA 
promulgated  method  {see  54  FR  25581). 
Today's  revision  to  NJAC  7:27-25.4(d) 
fulfills  that  commitment. 

This  EPA  action  on  New  Jersey's  SIP 
revision  takes  into  account  the 
interaction  of  the  New  Jersey  regulations 
and  the  federal  reformulated  gasoline 
regulations,  promulgated  by  EPA  on 
February  16,  1994.  The  New  Jersey 
standard  for  RVP  is  a  maximum  of  9.0 


psi,  which  EPA  approved  on  June  16, 
1989.  New  Jersey  also  is  subject  to 
federal  reformulated  gasoline 
requirements,  which  set  an  RVP 
maximum  of  8.1  psi  for  the  period  May 
1  through  September  15  for  calendar 
years  1995  through  1997.  40  CFR  80.41. 
80.65(a).  80.78(a)(l)(v).  Starting  in  1998. 
the  reformulated  gasoline  standard 
changes  from  an  RVP  standard  to  a  VOC 
performance  standard.  The  then 
applicable  federal  standard  will  be  a 
maximum  RVP  of  9.0  psi.  40  CFR 
80.27(a)(2).  Thus,  the  New  Jersey  RVP 
standard  is  identical  to  the  federal 
standard  starting  in  1998.  but  the 
reformulated  gasoline  summertime  RVP 
standard  is  more  stringent  for  the  years 
1995-1997. 

EPA  promulgated  the  reformulated 
gasoline  rules  under  the  authority  of 
both  §  211(k)  and  §  211(c)(1).  thereby 
triggering  application  of  §  211(c)(4). 
This  provision  preempts  states  from 
prescribing  or  attempting  to  enforce  any 
"control  or  prohibition  of  the 
characteristic  or  component  of  a  fuel  or 
fuel  additive"  that  is  nonidentical  to 
one  the  Administrator  has  promulgated 
under  §  211(c)(1).  There  is  an  exception 
for  a  nonidentical  standard  contained  in 
a  state  SIP  where  the  standard  is 
"necessary  to  achieve"  the  primary  or 
secondary  NAAQS  that  the  SIP 
implements. 

New  Jersey's  volatihty  regulations 
include  a  nonidentical  standard  for  RVP 
diuing  the  aimual  periods  of  the  three 
years  that  the  federal  RVP  standard  for 
reformulated  gasoline  will  be  in  effect. 
Dvuing  these  periods,  the  federal 
standard  preempts  the  state  standard, 
and  the  nonidentical  standard  cannot  be 
enforced.  New  Jersey  has  not  changed 
its  RVP  standard  since  EPA  last 
approved  the  state  regulations. 

New  Jersey's  submission  consists  of 
various  amendments  to  its  previously 
approved  State  RVP  regulations.  It  has 
not  resubmitted  the  unamended 
portions  of  those  regulations,  and  EPA 
takes  no  action  on  the  unamended  State 
regulations,  including  the  RVP  standard. 
EPA  approves  the  amendments  to  New 
Jersey's  State  volatility  regulations  for 
purposes  other  than  enforcement  of 
New  Jersey's  9.0  RVP  standard  for  the 
period  May  1  through  September  15  for 
calendar  years  1995-1997. 

NJDEP's  submittal  contained  the 
following  revisions  to  Subchapter  25: 
The  revision  to  NJAC  7:27-25.4(a)l 
extends  the  period  during  which 
refiners,  importers,  blenders  and 
distributors  are  required  to  test  and 
prepare  test  reports  documenting  the 
RVP  of  gasoline  they  ship.  This  period, 
which  was  previously  designated  April 
15  through  September  1.  has  been 


extended  fifteen  days,  making  it  April 
15  through  September  15.  This  revision 
revises  the  State's  required  RVP  testing 
period  to  encompass  both  the  "high 
ozone  season"  (the  period  from  June  1 
to  September  15)  as  well  as  the  federally 
mandated  "regulatory  control  period" 
(the  period  from  May  1  to  September  15) 
as  defined  in  40  CFR  §  80.27,  "Controls 
and  prohibitions  on  gasoline  volatility." 
EPA  approves  this  revision  for  calendar 
year  1998  and  later. 

Another  revision  to  NJAC  7:27- 
25.4(a)l.  allows  persons  subject  to 
reporting  requirements  to  substitute 
other  docimientation.  in  place  of  a  test 
report,  that  certifies  that  the  gasoline 
invoiced  has  a  maximum  RVP  of  9.0  psi 
and  complies  with  all  appUcable  State 
and  federal  regulations.  "This  revision  is 
intended  to  reduce  the  paperwork 
burden  on  affected  parties.  EPA 
approves  the  reporting  revision  for 
calendar  year  1998  and  later. 

The  revision  to  NJAC  7:27-25.4(d) 
replaces  the  method  previously 
employed  by  the  State  to  determine  the 
RVP  of  gasoline  with  two  EPA- 
promulgated  methods  published  at  40 
CFR  part  80,  appendix  E:  Method  1— 
Dry  RVP  Measiu^ment  Method  and 
Method  2— Herzog  Semi-Automatic 
Method.  The  previous  method,  the 
American  Society  for  Testing  and 
Materials  (ASTM)  Method  D-323,  was 
determined  by  EPA  to  imderstate  the 
true  RVP  of  gasoline  when  oxygenated 
additives  are  present  in  the  fuel. 

The  new  section  NJAC  7:27-25.7 
establishes  procedures  whereby  a 
waiver  may  be  obtained  to  use  gasoline 
which  does  not  conform  to  the  RVP 
standards  for  research  and  development 
purposes.  New  section  7:27-25.8 
establishes  service  fees  for  the 
application  of  these  waivers  and  annual 
compliance  fees  for  operations  which 
obtain  these  waivers.  The  RVP  standard 
is  in  effect  during  the  May  1  through 
September  15  period.  In  addition  to  this 
new  regulation.  New  Jersey  has 
submitted  an  inventory  estimating  the 
excess  emissions  of  volatile  organic 
substances  (VOS)  from  non-conforming 
gasoline  used  for  research  and 
development  purposes.  The 
requirements  in  NJAC  7:27-25.7,  which 
must  be  fulfilled  before  a  party  can 
obtain  a  waiver  are  at  least  as  stringent 
as  those  contained  in  40  CFR  80.27(e) 
"Testing  exemptions."  EPA  approves 
the  revisions  to  the  test  procediu-e 
regulations,  but  not  for  purposes  of 
enforcing  the  State  RVP  requirement 
during  calendar  years  1995-1997. 

The  revision  to  NJAC  7:27-25.2  adds 
new  definitions  for  the  terms:  ASTM, 
EPA,  facility,  non-conforming  gasoline, 
product  development,  research,  trial  use 


and  volatile  organic  substances.  In 
addition,  five  current  definitions  in 
NJAC  7:27-25.2  are  revised  for  blender 
gasoline,  person,  Reid  vapor  pressure 
and  standard  conditions.  In  addition  a 
number  of  minor  nonsubstantive 
definition  changes  have  been 
incorporated  in  the  State's  Response  to 
Comments  document  included  with  the 
SIP  submission.  These  changes  and 
additions  are  consistent  with  EPA  rules 
and  are.  therefore,  approvable. 

Conclusion 

New  Jersey's  Subchapter  25  was  first 
promulgated  to  regulate  and  reduce  the 
volatility  of  gasoline  in  order  to  control 
the  emissions  of  ozone  precursors. 
Today's  action  approves  revisions  to  the 
State's  Subchapter  25  as  described 
above.  Approval  of  these  revisions 
brings  New  Jersey's  SIP  up  to  date  with 
its  current  fuels  regulations  and 
incorporates  changes  necessary  for 
successful  implementation  of  fuel 
volatility  regulations  required  by  EPA. 

Nothing  in  this  rule  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  any  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  reauirements. 

EPA  is  publisning  this  rule  without 
prior  proposal  because  EPA  views  this 
as  a  noncontroversial  amendment  and 
anticipates  no  adverse  comments. 
However,  in  a  separate  document  in  this 
Federal  Register  publication,  the  EPA  is 
proposing  to  approve  the  SIP  revision 
should  adverse  or  critical  comments  be 
filed.  Thus,  this  direct  final  action  will 
be  effective  August  21,  1995  unless, 
within  30  days  of  its  publication, 
adverse  or  critical  comments  are 
received. 

If  the  EPA  receives  such  comments, 
this  rule  will  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  notice  that  will  withdraw 
the  final  action.  All  public  comments 


received  will  then  be  addressed  in  a 
subsequent  final  rule  based  on  this 
action  serving  as  a  proposed  rule.  The 
EPA  will  not  institute  a  second 
comment  period  on  this  action.  Any 
parties  interested  in  commenting  on  this 
rule  should  do  so  at  this  time.  If  no 
adverse  comments  are  received,  the 
public  is  advised  that  this  rule  will  be 
effective  August  21,  1995.  (See  47  FR 
27073  and  59  FR  24059). 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analy^sis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
writh  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  Section  110  and 
Subchapter  I.  Part  D  of  the  Clean  Air  Act 
do  not  create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  federal  SIP-approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moveover,  due  to  the  nature  of  the 
federal-state  relationship  under  the 
Clean  Air  Act,  preparation  of  a 
regulatory  flexibility  analysis  would 
constitute  federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  Clean  Air  Act  forbids  EPA  to  base 
its  actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  US  EPA, 
427  US  246.  256-66  (S.Ct.  1976);  42 
U.S.C.  7410(a)(2). 

The  Office  of  Management  and  Budget 
has  exempted  this  action  from  review 
under  Executive  Order  12866. 

Under  section  307(b)(1)  of  the  Act, 
petitions  for  judicial  review  of  this  rule 
must  be  filed  in  the  United  States  Court 
of  Appeals  for  the  appropriate  circuit 
within  60  days  from  date  of  publication. 
Filing  a  petition  for  reconsideration  by 


the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  rule  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  307(b)(2)). 

List  of  Subjecto  in  40  CFR  Part  52 

Air  pollution  control.  Hydrocarbons, 
Ozone,  Incorporated  by  reference. 
Reporting  and  recordkeeping 
requirements,  Volatile  organic 
compounds. 

Dated:  May  2.  1995. 
William  ).  Miisz3aiski, 
Depu  ty  Regional  A  dministrator 

Title  40,  chapter  I,  part  52,  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  52— [AMENDED] 

1 .  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  FF — New  Jersey 

2.  Section  52.1570  is  amended  by 
adding  new  paragraph  (c)(52)  to  read  as 
follows: 

§52.1570    Identification  of  plan. 

***** 

(c)*  •  * 

(52)  Amendments  submitted  on  April 
21,  1993  by  the  New  Jersey  Department 
of  Enviroiunental  Protection  and  Energy 
to  New  Jersey  Air  Code  7:27-25  revising 
the  testing  requirements  to  gasoline 
providers  in  New  Jersey  are  subject. 

(i)  Incorporation  by  reference: 

(A)  Amendments  to  Chapter  27,  Title 
7  of  the  New  Jersey  Administrative  Code 
Subchapter  25,  "Control  and  Prohibition 
of  Air  Pollution  from  Vehicular  Fuels." 
effective  September  3. 1991. 

3.  Section  52.1605  is  amended  by 
adding  the  entry  for  Subchapter  25  to 
the  table  in  numerical  order  as  follows: 
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§  52.1 605    EPA-approved  New  Jersey  State  regulations. 


State  regulation 


State  effective  date     ^^''^^^ 


Comments 


Tftle  7.  Chapter  27 

Sutxhapter  25.  "Control  and  Prohit)ttion  of  Air  Pol- 
lution by  Vehicular  Fuels;". 


SeptemtJer  3,  1991 


[date  and  cita-    Approves  1992  revisions  except  that  (1)  for  cal- 
lionofthis  endar  years    1995-1997,   test  procedure   revi- 

notice).  sions  in  N.J.A.C.  7:27-25.4  (d)  are  approved  tor 

all  uses  other  than  to  enforce  the  9.0  RVP 
standard;  and  (2)  testing  and  reporting  period 
and  recordkeeping  revisions  in  N.J.A.C.  7:27- 
25.4  (a)  are  approved  for  calendar  year  1998 
and  later. 


[FR  Doc.  95-15034  Filed  6-20-95;  8:45  am) 
aiUJNO  CODE  86«0-S0-P 

FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  90-524;  RM-7501.  RM- 
7631] 

Radio  Broadcasting  Services;  Miami 
and  Sebring,  PL 

agency:  Federal  Communications 

Commission. 

action:  Final  rule. 

SUHaMARY:  This  document  substitutes 
Channel  298C  for  Channel  298C1  at 
Miami,  Florida,  and  modifies  the  hcense 
for  Station  WQBA(FM)  to  specify 
operation  on  Channel  298C,  at  the 
request  of  Spanish  Radio  Network  (RM- 
7631),  and  denies  the  allotment  of 
Channel  298A  to  Sebring,  Florida,  as 
requested  by  WJCM,  Inc.,  (RM-7501). 
See  55  FR  47343.  November  13, 1990. 
Channel  298C  can  be  allotted  to  Miami 
in  compliance  with  the  Commission's 
minimum  distance  separation 
requirements,  with  a  site  restriction  of 
5.8  kilometers  (3.6  miles)  west,  in  order 
to  avoid  a  short-spacing  to  Station 
WIRK(FM),  Channel  300C1,  West  Pahn 
Beach,  Florida.  The  coordinates  for 
Channel  298C  at  Miami  are  North 
Latitude  25—47-42  and  West  Longitude 
80-14-36.  With  this  action,  this 
proceeding  is  terminated. 
EFFECTIVE  DATE:  June  21,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  J.  Walls,  Mass  Media  Bureau. 
(202)  418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  90-524, 
adopted  June  8. 1995,  and  released  June 
16,  1995.  The  full  text  of  this 
Commission  decision  is  available  for 


inspection  and  copying  diuing  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  1919  M  Street,  NW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy 
contractors,  International  Transcription 
Service,  Inc.,  (202)  857-3800,  1919  M 
Street,  NW.,  Room  246,  or  2100  M 
Street,  NW.,  Suite  140.  Washington.  DC 
20037. 

List  of  Subiects  in  47  CFR  Part  73 

Radio  broadcasting. 

Fart  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— {AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  Sees.  303.  48  Stat.,  as  amended, 
1082:  47  U.S.C.  154,  as  amended. 

§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Florida,  is  amended 
by  removing  Channel  298C1  and  by 
adding  Channel  298C  at  Miami. 

Federal  Communications  Commission. 

John  A.  Karousos, 

Chief,  Allocations  Bmnch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

(FR  Doc.  95-15146  Filed  6-20-95;  8:45  am] 

BILUftO  COOE  6712-01-F 


47  CFR  Part  73 

[MM  Docket  No.  95-12;  RM-8559] 

Radio  Broadcasting  Services;  Hudson, 
TX 

AGENCY:  Federal  Communications 
Commission. 


ACTION:  Final  rule. 


SUMMARY:  The  Commission,  at  the 
request  of  Phil  Parr,  allots  Channel 
242A  to  Hudson,  Texas.  See  60  FR 
05887,  January  31,  1995.  Channel  242A 
can  be  allotted  to  Hudson,  Texas,  in 
compliance  with  the  Commission's 
minimimi  distance  separation 
requirements  without  the  imposition  of 
a  site  restriction.  The  coordinates  for 
Channel  242A  at  Hudson  are  31-23-50 
and  94-46-15.  With  this  action,  this 
proceeding  is  terminated. 

DATES:  Effective  July  31, 1995.  The 
window  period  for  filing  applications 
will  open  on  July  31, 1995,  and  close  on 
August  31, 1995. 

FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Blumenthal,  Mass  Media  Bureau,  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  95-12, 
adopted  Jime  7, 1995,  and  released  June 
16, 1995.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  1919  M  Street.  NW.. 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
ITS,  Inc.,  (202)  857-3800,  2100  M 
Street,  NW.,  Suite  140,  Washington,  DC 
20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 


PART  73— {AMENDED] 

1.  The  authority  citation  for  part'73 
continues  to  read  as  follows: 

Authority:  Sees.  303,  48  Stat.,  as  amended, 
1082;  47  U.S.C.  154,  as  amended. 

§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Texas,  is  amended  by 
adding  Channel  242A  at  Hudson. 
Federal  Communications  Commission. 
John  A.  Karousos, 

Chief.  Allocations  Branch.  Policy  and  Rules 

Division.  Mass  Media  Bureau. 

|FR  Doc.  95-15144  Filed  6-20-95;  8:45  am] 

BILLING  CODE  6712-01-F 


INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Part  1105 

[Ex  Parte  No.  511] 

Petition  for  Rulemaking — Protection  of 
Surveying  Benchmarks  in  Railroad 
Abandonments 

agency:  Interstate  Commerce 

Commission. 

action:  Final  rule. 

SUMMARY:  The  Commission  is  modifying 
the  notice  requirements  for 
enviromnental  reports  submitted  in 
abandonment  and  abandonment 
exemption  proceedings  by  adding  to  the 
list  of  individuals  or  agencies  on  which 
the  railroad  must  serve  a  copy  of  the 
environmental  report  a  single 
designated  agent  as  representative  of 
both  the  National  Geodetic  Survey 
(formerly  the  Coast  and  Geodetic 
Survey)  and  the  U.S.  Geological  Survey. 
EFFECTIVE  DATE:  This  rule  is  effective 
July  21,  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  H.  Dettmar.  (202)  927-7245,  or 
Ronald  M.  SmuUian,  (202)  927-5292. 
(TDD  for  the  hearing  impaired:  (202) 
927-5721). 

SUPPLEMENTARY  INFORMATION:  The 
American  Congress  on  Surveying  and 
Mapping  filed  a  petition  with  the 
Commission  requesting  the  institution 
of  a  rulemaking  proceeding  for  the 
purpose  of  considering  the  protection 
and  preservation  of  surveying 
monuments  and  markers  exposed  to 
possible  destruction  when,  pursuant  to 
a  Commission-authorized  abandonment, 
railroad  tracks  are  dismantled.  On 
October  1,  1993,  the  Commission  issued 
a  notice  soliciting  public  comment  and/ 
or  specific  proposals  to  assist  it  in 
determining  whether  to  institute  the 
requested  rulemaking.  Comments  were 


received  and  analyzed.  A  decision 
denying  the  request  for  rulemaking  but 
modifying  the  notice  requirements  of  49 
CFR  1105.7(b)  is  being  served 
concurrently  with  the  publication  of 
this  notice.  Section  1105.7(b)  is 
modified  by  adding  the  National 
Geodetic  Survey  (formerly  known  as  the 
Coast  and  Geodetic  Survey),  as 
designated  agent  for  the  National 
Geodetic  Survey  and  the  U.S.  Geological 
Survey,  to  the  list  of  individuals  or 
agencies  on  which  a  copy  of  the 
railroad's  environmental  report 
submitted  in  abandonment  and 
abandonment  exemption  proceedings 
must  be  served. 

Additional  information  is  contained 
in  the  Commission's  decision  in  Ex 
Parte  No.  511.  To  purchase  a  copy  of 
this  decision,  write  to.  call,  or  pidc  up 
in  person  from:  Dynamic  Concepts.  Inc., 
Interstate  Commerce  Commission 
Building,  1201  Constitution  Avenue 
NW.,  Room  2229,  Washington,  D.C. 
20423.  Telephone:  (202)  289-4357/ 
4359.  (Assistance  for  the  hearing 
impaired  is  available  through  TDD 
services,  (202)  927-5721.) 

This  action  simply  broadens  the 
notice  requirement  of  49  CFR  1105.7(b) 
by  adding  one  new  party  to  the  required 
railroad  environmental  report  service 
list.  Accordingly,  the  economic  impact 
of  this  action,  if  any,  will  be  minimal 
and  is  not  likely  to  be  felt  by  a 
substantial  nimiber  of  small  entities.  See 
5  U.S.C.  605(b). 

Environmental  Statement 

This  action  will  not  significantly 
affect  either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 

List  of  Subfects  in  49  CFR  Fart  1105 

Environmental  impact  statements. 
Reporting  and  recordkeeping 
requirements. 

Decided:  June  2, 1995. 

By  the  Commission.  Chairman  Morgan, 
Vice  Chairman  Owen,  and  Commissioners 
McDonald  and  Simmons. 
Vernon  A.  Williams. 
Secretary. 

For  the  reasons  set  forth  in  the 
preamble,  title  49,  chapter  X,  part  1105 
of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  1105— PROCEDURES  FOR 
IMPLEMENTATION  OF 
ENVIRONMENTAL  LAWS 

1.  The  authority  citation  for  part  1105 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  10321,  10505,  10901, 
10903-10906.  and  11343:  16  U.S.C.  470f, 


1451,  and  1531;  42  U.S.C  4332  and  6362(b); 
and  5  U.S.C.  553  and  559. 

2.  Section  1105.7,  paragraph  (b)  is 
amended  as  follows: 

(a)  In  paragraph  (b)(9)  after  the 
semicolon,  remove  the  word  "and"; 

(b)  Paragraph  (b)(10)  is  redesignated 
as  paragraph  (b)(ll);  and 

(c)  A  new  paragraph  (b)(10)  is  added 
to  read  as  follows: 

§  1 1 05.7    En vironniental  reports. 

•  •         •        •        * 

(b)*  •  * 

(10)  The  National  Geodetic  Survey 
(formerly  known  as  the  Coast  and 
Geodetic  Survey]  as  designated  agent  for 
the  National  Geodetic  Survey  and  the 
U.S.  Geological  Survey;  and 

*  *        *        •        • 

[FR  Doc.  95-15020  Filed  6-20-95;  8:45  am] 

BILUNG  COOE  703S-01-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  661 

[Docket  No.  9504261 16-61 16-01 ;  I.D. 
0601 950] 

Ocean  Salmon  Fisheries  Off  the 
Coasts  of  Washington,  Oregon,  and 
California;  Inseason  Adjustments 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Inseason  adjustments. 

SUMMARY:  NMFS  announces  that  the 
commercial  salmon  fishery  in  the  area 
from  Sisters  Rocks  to  House  Rock,  OR, 
opened  7  days  a  week  beginning  May 
18,  1995.  This  adjustment  is  intended  to 
provide  additional  fishing  opportunity 
to  commercial  fishermen  and  maximize 
the  harvest  of  chinook  salmon  without 
exceeding  the  ocean  share  allocated  to 
the  commercial  fishery  in  this  area. 
NMFS  also  announces  that  the  gear 
restriction  in  the  recreational  fishery 
between  Cape  Falcon  and  Humbug 
Mountain,  OR,  is  modified  to  be 
consistent  with  state  regulations. 
DATES:  The  modification  of  fishing  days 
per  week  was  effective  at  0001  hours 
local  time,  May  18, 1995,  until  July  1, 
1995.  The  modification  of  the  gear 
restriction  is  effective  on  June  16, 1995 
until  July  1,  1995.  Comments  will  be 
accepted  through  July  3,  1995. 
ADDRESSES:  Comments  may  be  mailed  to 
William  Stelle,  Jr.,  Director,  Northwest 
Region,  National  Marine  Fisheries 
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Service,  NOAA.  7600  Sand  Point  Way 
NE.,  BIN  Cl5700-Bldg.  1.  Seattle.  WA 
98115-0070.  Information  relevant  to 
this  notice  has  been  compiled  in 
aggregate  form  and  is  available  for 
public  review  during  business  hours  at 
the  office  of  the  NMFS  Northwest 
Regional  Director. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  L.  Robinson,  20&-526-6140. 

SUPPLEMENTARY  INFORMATION:  hi  the 
annual  management  measures  for  ocean 
sahnon  fisheries  (60  FR  21746,  May  3, 
1995).  NMFS  aimounced  that  the  1995 
commercial  fishery  in  the  area  between 
Sisters  Rocks  and  House  Rock,  OR, 
would  open  on  May  1  and  fishing 
would  be  allowed  on  designated  days 
(May  1-2,  5-6, 10-11, 14-15, 18-19,  23- 
24,  27-28,  and  31)  or  until  attainment  of 
the  quota.  The  preseason  objective  for 
implementing  the  open/closure  cycle 
was  to  dampen  catch  rates  and  extend 
the  fishing  season  for  as  long  as 
possible. 

The  best  available  information  on 
May  16  indicated  that  commercial  catch 
and  effort  rates  have  been  low,  with 
catches  totaling  155  chinook  salmon. 
The  fishery  is  scheduled  to  close  the 
earlier  of  May  31  or  attainment  of  the 
1 ,000-chinook  salmon  quota.  The 
preseason  management  measure  that 
opened  this  fishery  for  2-day  periods  is 
being  rescinded  because  its  use  as  a 
catch  dampening  measure  is  now 
considered  to  be  too  restrictive. 
Conversion  to  a  7-day  fishing  week 
would  provide  additional  fishing 
opportunity  to  commercial  fishermen  to 
increase  access  to  chinook  salmon. 

In  the  annual  management  measiu^s 
(60  FR  21746,  May  3, 1995),  NMFS 
announced  a  gear  restriction  in  the  1995 
recreational  fishery  in  the  area  between 
Cape  Falcon  and  Humbug  Mountain, 
OR,  that  included  the  provision  that  all 
attractors,  including  divers,  are 
prohibited.  The  State  of  Oregon  has 
implemented  regulations  with  a  less 
restrictive  provision  that  allows  use  of 

■  imcolored  divers.  Therefore,  to  make 
Federal  regulations  consistent  with 
State  regulations,  in  note  C.2.  of  Table 
2,  on  page  21756,  the  last  phrase  starting 
with  "all  attractors"  is  amended  to  read: 
"all  attractors,  such  as  flashers  or 
colored  divers,  are  prohibited; 
imcolored  divers  are  not  considered 
attractors." 

Modifications  of  fishing  seasons  and 
gear  restrictions  are  authorized  by 
regulations  at  50  CFR  661.21(b)(l)(i)  and 
(iv),  respectively.  All  other  restrictions 
that  apply  to  these  fisheries  remain  in 
effect  as  announced  in  the  annual 

-   management  measures. 


The  Director  Northwest  Region, 
NMFS.  consulted  with  representatives 
of  the  Pacific  Fishery  Management 
Council  and  the  Oregon  Department  of 
Fish  and  Wildlife  regarding  these 
adjustments  affecting  the  commercial 
fishery  between  Sisters  Rocks  and 
House  Rock  and  the  recreational  fishery 
between  Cape  Falcon  and  Humbug 
Moimtain.  The  State  of  Oregon  will 
manage  the  commercial  and  recreational 
fisheries  in  state  waters  adjacent  to 
these  areas  of  the  exclusive  economic 
zone  in  accordance  with  this  Federal 
action.  In  accordance  with  the  inseason 
notice  procedures  of  50  CFR  661.23, 
actual  notice  to  fishermen  of  the  fishing 
season  action  was  given  prior  to  0001 
hours  local  time.  May  18, 1995,  by 
telephone  hotline  number  (206)  526- 
6667  or  (800)  662-9825  and  by  U.S. 
Coast  Guard  Notice  to  Mariners 
broadcasts  on  Channel  16  VHF-FM  and 
2182  kHz.  Because  of  the  need  for 
immediate  action  in  order  to  take 
advantage  of  the  opportimity  to  harvest 
the  quota,  and  to  conform  Federal 
regulations  with  state  regulations, 
NMFS  has  determined  that  good  cause 
exists  for  this  notice  to  be  issued 
without  affording  a  prior  opportunity 
for  public  comment.  This  notice  does 
not  apply  to  other  fisheries  that  may  be 
operating  in  other  areas. 

Classification 

This  action  is  authorized  by  50  CFR 
661.21  and  661.23  and  is  exempt  from 
review  under  E.O.  12866. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  )nne  13. 1995. 
Richard  W.  Surdi. 
Acting  Director.  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
(PR  Doc.  95-14949  Filed  6-16-95;  4:31  pml 
BILUNQ  CODE  3510-22-f 


50  CFR  Part  675 

[Docket  No.  950206040-5040-01;  I.D. 
051595J] 

Groundfish  of  the  Bering  Sea  and 
Aleutian  Islands  Area;  Apportionment 
of  Reserve 

agency:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration, 

Commerce. 

action:  Apportionment  of  reserve. 

SUMMARY:  NMFS  is  apportioning  reserve 
to  certain-target  species  in  the  Bering 
Sea  and  Aleutian  Islands  management 
area  (BSAI).  This  action  is  necessary  to 
allow  for  ongoing  harvest  and  account 


for  previous  hjirvest  of  the  total 
allowable  catch  (TAC). 
EFFECTIVE  DATE:  12  noon,  Alaska  local 
time  (A.l.t.),  June  20, 1995,  until  12 
midnight,  A.l.t.,  December  31.  1995. 
FOR  FURTHER  INFORMATION  CONTACT:  Nick 
Hindman.  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  The 
groundfish  fishery  in  the  BSAI  e.xclusive 
economic  zone  is  managed  by  NTvlFS 
according  to  the  Fishery  Management 
Plan  for  the  Groundfish  Fishery  of  the 
Bering  Sea  and  Aleutian  Islands  Area 
(FMP)  prepared  by  the  North  Pacific 
Fishery  Management  Council  under 
authority  of  the  Magnuson  Fishery 
Conservation  and  Management  Act. 
Fishing  by  U.S.  vessels  is  governed  by 
regulations  implementing  the  FMP  at  50 
CFR  parts  620  and  675. 

The  Director,  Alaska  Region.  NMFS, 
has  determined  that  the  initial  TACs 
specified  for  the  following  species  need 
to  be  supplemented  from  the 
nonspecific  reserve  to  continue  fishing 
operations  and  account  for  prior 
harvest:  Pollock.  Greenland  turbot.  and 
Pacific  ocean  perch  (POP)  in  the  Bering 
Sea  subarea  (BS);  pollock.  Greenland 
tiubot.  POP,  and  sharpchin/northem 
rockfish  in  the  Aleutian  Islands  subarea 
(AI);  Atka  mackerel  in  the  combined 
Eastern  Aleutian  District  and  BS 
subarea;  Atka  mackerel  in  the  Central 
and  Western  Aleutian  Island  Districts; 
and  Pacific  cod.  arrowtooth  flounder. 
and  the  "other  species"  category  in  the 
BSAI. 

Therefore,  in  accordance  with 
§  675.20(b),  NMFS  is  apportioning  to 
TACs  from  the  reserve  for  the  following 
species:  (1)  For  the  BS  -  93,750  metric 
tons  (mt)  to  pollock,  700  mt  to 
Greenland  turbot,  and  277  mt  to  POP; 
(2)  for  the  AI  -  4,245  mt  to  pollock,  350 
mt  to  Greenland  turbot,  1.575  mt  to 
POP,  and  765  mt  to  sharpchin/northem 
rockfish;  (3)  for  the  combined  Eastern 
Aleutian  District  and  BS  -  2,025  mt  to 
Atka  mackerel*  (4)  for  the  Central 
Aleutian  District  -  7,500  mt  to  Atka 
mackerel;  (5)  for  the  Western  Aleutian 
District  -  2,475  mt  to  Atka  mackerel;  and 
(6)  for  the  BSAI  -  37,500  mt  to  Pacific 
cod,  1,534  mt  to  arrowtooth  flounder, 
and  3,000  mt  to  the  "other  species" 
category. 

These  apportionments  are  consistent 
with  §  675.20(a)(2)(i)  and  do  not  result 
in  overfishing  of  a  target  species  or  the 
"other  species"  category,  because  the 
revised  TACs  are  equal  to  or  less  than 
specifications  of  acceptable  biological 
catch. 

Pursuant  to  §675.20(a)(3)(i),  the 
apportionments  of  pollock  are  allocated 
between  the  inshore  and  offshore 
components:  (1)  For  the  BS  -  32,812  mt 
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to  vessels  catching  pollock  for 

processing  by  the  inshore  component  . 

and  60,938  mt  to  vessels  catching 

pollock  for  processing  by  the  offshore 

component;  (2)  for  the  AI  -  1,486  mt  to 

vessels  catching  pollock  for  processing 

by  the  inshore  component  and  2,759  to 

vessels  catching  pollock  for  processing 

by  the  offshore  component. 

Pursuant  to  50  CFR  675.20(a)(3)(iv). 
the  apportionment  of  the  BSAI  Pacific 
cod  TAC  is  allocated  750  rat  to  vessels 
using  jig  gear,  16,500  mt  to  vessels  using 
hook-and-line  or  pot  gear,  and  20,250 
mt  to  vessels  using  trawl  gear. 

In  accordance  with  the  BSAI  final 
1995  specifications  for  groundfish  (FR 
60  8479,  February  14,  1995),  the 
allocation  to  hook-and-line/pot  gear  will 
result  in  seasonal  apportionments  as 
follows:  For  the  period  January  1 
through  April  30  -  80,300  mt,  for  the 
period  May  1  through  August  31  - 
20,900  mt,  and  for  the  period  September 
1  through  December  31  -  8,800  mt. 

This  apportionment  was  proposed  in 
the  Federal  Register  (60  FR  27488,  May 
24,  1995)  requesting  public  comment. 
The  public  comment  period  ended  on 
June  7,  1995,  and  no  comments  were 
received. 

Classification 

This  action  is  taken  under  50  CFR 
675.20  and  is  exempt  from  review  under 
E.O.  12866. 

Authority:  16  U.S.C.  1801,  et  seq. 

Dated:  June  14, 1995. 
Richard  W.  Surdi, 

Acting  Director.  Office  of  Fisheries  y 

Conservation  and  Management,  National 
Marine  Fisheries  Service. 
(FR  Doc.  95-15093  Filed  6-20-95;  8:45  am) 
BILUNG  CODE  3S10-22-F 
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Federal  Register 
Vol.  60.  No.  119 
Wednesday,  June  21.  1995 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  put»(ic  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  acloption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Mariceting  Service 

7  CFR  Part  989 

lOocket  No.  FV95-«89-3PR] 

Change  of  Desirable  Carryout  Used  in 
Computing  Trade  Demand 

agency:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 
change  the  desirable  carryout  levels 
which  are  used  in  computing  the  yearly 
trade  demand  for  California  raisins.  The 
trade  demand  is  used  to  help  determine 
the  volume  regulation  percentages  for 
each  crop  year,  if  necessary.  The 
desirable  carryout  would  be  reduced 
from  the  current  two  and  one-half 
months  of  shipments  to  two  and  one- 
fourth  months  of  shipments  during  the 
1995-96  crop  year  and  to  two  months  of 
shipments  in  subsequent  crop  years. 
The  Raisin  Administrative  Committee 
(Committee),  which  is  responsible  for 
local  administration  of  the  Federal 
marketing  order,  believes  that  the 
current  desirable  carryout  level  results 
in  excessive  supplies  of  marketable 
tonnage  early  in  the  crop  year.  This 
proposal  would  contribute  to  the 
orderly  marketing  of  California  raisins 
by  mitigating  the  oversupply  of  raisins 
early  in  the  crop  year,  thus  stabilizing 
the  market  conditions  for  producers  and 
handlers. 

DATES:  Comments  must  be  received  by 
July  6,  1995. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  proposal.  Comments 
must  be  sent  in  triplicate  to  the  Docket 
Clerk.  Fruit  and  Vegetable  Divfsion, 
AMS.  USDA.  room  2525-S,  P.O.  Box 
96456,  Washington.  DC  20090-6456.  or 
faxed  to  (202)  720-5698.  All  comments 
should  reference  the  docket  number  and 
the  date  and  page  niunber  of  this  issue 
of  the  Federal  Register  and  will  be 
made  available  for  public  inspection  in 


the  Office  of  the  Docket  Clerk  during 
regular  business  hours. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Hessel,  Marketing  Specialist. 
CaUfomia  Marketing  Field  Office,  Fruit 
and  Vegetable  Division.  AMS.  USDA. 
2202  Monterey  Street,  suite  102B. 
Fresno,  California  93721;  telephone: 
(209) 487-5901, or  fax  (209) 487-5906; 
or  Valerie  L.  Emmer.  Marketing 
Speciahst,  Marketing  Order 
Administration  Branch.  Fruit  and 
Vegetable  Division,  AMS,  USDA,  room 
2523-S.  P.O.  Box  96456.  Washington. 
DC  20090-6456;  telephone:  (202)  205- 
2829.  or  fax  (202)  720-5698. 
SUPPt-EMENTARY  INFORMATION:  This 
proposal  is  issued  imder  Marketing 
Agreement  and  Order  No.  989  (7  CFR 
Part  989),  as  amended,  regulating  the 
handling  of  raisins  produced  from 
grapes  grown  in  California,  hereinafter 
referred  to  as  the  "order."  This  order  is 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937.  as 
amended  (7  U.S.C.  601-674).  hereinafter 
referred  to  as  the  "Act." 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  proposal  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  This  proposal  would 
reduce  the  desirable  carryout  for  the 
1995-96  crop  year,  beginning  August  1, 
1995.  throu^  July  31.  1996.  and  for 
subsequent  crop  years.  This  proposal 
will  not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act.  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 


on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  the 
date  of  the  entry  of  the  ruling. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  20  handlers 
of  California  raisins  who  are  subject  to 
regulation  under  the  marketing  order 
and  approximately  4.500  producers  in 
the  regulated  area.  Small  agricultural 
service  firms  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.601)  as  those  whose  annual  receipts 
(from  all  sources)  are  less  than 
$5,000,000.  and  small  agricultural 
producers  are  defined  as  those  having 
annual  receipts  of  less  than  $500,000. 
No  more  than  eight  handlers  and  a 
majority  of  producers  of  California 
raisins  may  be  classified  as  small 
entities.  Twelve  of  the  20  handlers 
subject  to  regulation  have  annual  salos 
estimated  to  be  at  least  $5,000,000,  and 
the  remaining  eight  handlers  have  sales 
less  than  $5,000,000,  excluding  receipts 
from  any  other  sources. 

This  proposed  rule  would  change 
section  989.154  of  the  administrative 
rules  and  regulations  of  the  rai.^in 
marketing  order.  The  Committee 
recommended  by  a  vote  of  31  to  15  at 
its  April  28. 1995,  meeting,  to  adjust  the 
desirable  carryout  level  in  section 
989.154  from  the  current  two  and  one- 
half  months  of  shipments  to  two  and 
one-fourth  months  of  shipments  during 
the  1995-96  crop  year  and  to  two 
months  of  shipments  in  subsequent  crop 
years.  Thetrop  year  includes  the  12- 
month  period  August  1  through  July  31. 

The  desirable  carryout  level  is  the 
amoimt  of  tonnage  from  the  prior  crop 
year  needed  during  the  first  part  of  the 
succeeding  crop  year  to  meet  market 
needs,  before  new  crop  raisins  are 
harvested  and  available  for  market. 


Currently,  section  989.154  provides  that 
the  desirable  carryout  levels  shall  be 
equal  to  the  shipments  of  free  tonnage 
to  all  outlets  for  each  varietal  type 
during  the  mofnths  of  August, 
September,  and  one-half  of  the  total 
shipments  for  the  month  of  October  of 
the  prior  crop  year. 

Tne  desiraole  carryout  figiue  is  used 
in  marketing  policy  calculations  to 
determine  trade  demand.  The  trade 
demand  is  90  percent  of  prior  year's 
shipments,  adjusted  by  the  carryin  and 
desirable  carryout.  The  trade  demand  is 
then  used  to  help  determine  the  volume 
regulation  percentages  for  each  crop 
year,  if  necessary. 

Beginning  in  tne  1991-92  crop  year 
the  desirable  carryout  was  reduced  from 
three  months  of  shipments  to  two  and 
one-half  months  of  shipments.  It  was 
determined  that  the  use  of  the  three 
month  desirable  carryout  level  resulted 
in  excessive  supplies  of  marketable 
tonnage  early  in  the  season. 

The  Committee  has  used  the  two  and 
one-half  month  desirable  carryout  figure 
for  four  crop  years  and  has  determined 
that  the  use  of  this  figiue  also  results  in 
an  excessive  supply  of  free  tonnage  at 
the  beginning  of  the  marketing  season. 
A  majority  of  the  Conunittee  members 
beheves  that  this  causes  unstable  market 
conditions  diuing  the  early  part  of  the 
crop  year. 

"To  correct  the  oversupply  of 
marketable  raisin  tonnage  early  in  the 
season,  the  Committee  has 
recommended  that  the  desirable 
carryout  levels  be  revised  irom  two  and 
one-half  months  of  the  prior  year's 
shipments  to  two  and  one-fourth 
months  of  the  prior  year's  shipments  for 
the  1995-96  crop  year  and  to  two 
months  of  the  prior  year's  shipments  for 
subsequent  crop  years. 

The  change  in  the  desirable  carryout 
levels  would  reduce  the  trade  demand 
and  the  free  tonnage  percentage,  and 
would  make  less  free  tonnage  available 
to  handlers  for  immediate  use.  However, 
handlers  would  still  be  provided  an 
opportunity  to  increase  their 
inventories,  if  necessary,  by  purchasing 
raisins  from  the  reserve  pool  under 
order-mandated  10  plus  10  offers  during 
November  and  other  releases  of  reserve 
pool  raisins  available  under  the 
marketing  order.  The  10  plus  10  offers 
are  two  simultaneous  offers  of  reserve 
pool  raisins  which  are  made  available  to 
handlers  each  season.  For  each  such 
offer,  a  quantity  of  raisins  equal  to  10 
percent  of  the  prior  year's  shipments  is 
made  available  for  free  use.  Although 
this  proposed  rule  would  tighten  the 
supply  of  raisins  early  in  the  season, 
handlers  would  still  have  the 
opportunity  to  obtain  additional 


supplies  to  meet  market  needs,  if 
needed  later  in  the  season. 

This  proposal  is  intended  to  stabilize 
the  early  season  raisin  market.  Bringing 
early  season  supplies  in  line  with 
market  needs  is  expected  to  stabilize 
market  prices.  This  price  stabilization 
should  make  raisin  buyers  less  likely  to 
postpone  their  purchases.  Thus, 
decreasing  the  desirable  carryout  could 
strengthen  the  market  and  increase 
shipments,  which  would  benefit  raisin 
producers  and  handlers. 

One  alternative  that  was  discussed  by 
the  Committee  prior  to  recommending 
this  proposed  change  was  to 
immediately  set  the  desirable  carryout 
level  at  two  months  of  the  prior  year's 
shipments.  It  was  determined  that  this 
was  too  rapid  an  adjustment  anc^that 
first  setting  the  desirable  carryout  levels 
at  two  and  one-quarter  months  for  the 
1995-96  season  and  two  months  in 
subsequent  crop  years  would  be  a  more 
prudent  approach. 

Another  alternative  considered  was 
setting  the  desirable  carryout  at  a  fixed 
tonnage.  However,  this  alternative  does 
not  allow  the  desirable  carryout  to 
fluctuate  with  changing  market 
conditions  from  year  to  year. 

Those  voting  in  opposition  to  the 
recommendation  to  reduce  the  desirable 
carryout  level  believed  that  the 
marketing  order  should  not  further 
restrict  supplies  during  the  early  part  of 
the  crop  year.  However,  the  followdng 
table  shows  that  adequate  supplies  of 
Natural  (siui-dried)  Seedless  raisins 
have  been  available  early  in  the  crop 
year  to  meet  demand.  Natural  (sun- 
dried)  Seedless  raisins  represent  about 
90  percent  of  all  raisins  produced  in 
California.  The  other  two  varieties 
which  had  reserve  pools  for  the  1994- 
95  crop  year,  Zante  Currant  raisins  and 
Other  Seedless  raisins,  had  carryins  far 
exceeding  the  annual  trade  demand. 
"Carryin"  is  synonymous  with  the 
"carryout"  of  the  preceding  crop  year. 
All  figures  are  in  natural  condition  tons. 


Crop 
year 

Desirable 

carryin 

(Aug. 

Sept  and 
1/2  Oct 
ship- 
ments) 
(tons) 

Physical 
carryin 
(tons) 

AuQ^Sept 
ship- 
ments 
(tons) 

1994-95 
1993-94 
1992-93 
1991-92 

84.671 
81.867 
82,591 
84.541 

92,248 

93,752 

115,440 

109,306 

64,374 
67,784 
65,495 
65.613 

The  desirable  carryin  is  set  to  meet 
the  demand  for  the  early  part  of  the  crop 
year  (August  and  September)  before  the 
new  crop  becomes  available.  The  actual 
physical  carryin  has  far  exceeded  the 


desirable  carryin  and  has  resulted  in  an 
oversupply  of  free  tonnage  during  the 
early  part  of  the  crop  year.  The 
reduction  in  desirable  carryout  would 
contribute  to  correcting  the  problem  by 
adjusting  the  free  tonnage  market 
supply,  which  would  bring  it  more  in 
line  with  demand. 

The  desirable  carryout  levels  that 
would  be  established  by  this  proposed 
rule  woiild  apply  uniformly  to  all 
handlers  in  the  industry,  whether  small 
or  large,  and  there  would  be  no  known 
additional  costs  incurred  by  small 
handlers.  The  stabilizing  effects  of  the 
revised  desirable  carryout  levels  would 
impact  both  small  and  large  handlers 
positively  by  helping  them  maintain 
and  expand  markets. 

In  the  event  that  the  prior  year's 
shipments  are  limited  because  of  crop 
conditions,  a  proviso  in  section  989.154 
allows  the  committee  to  select  the  total 
shipments  during  the  months  of  August, 
September  and  one-half  of  the  total 
shipments  for  October  during  one  of  the 
three  years  preceding  the  prior  crop 
year.  Consistent  with  the  need  to  reduce 
early  season  supplies,  this  proposed 
rule  would  make  a  corresponding 
revision  to  this  proviso,  by  changing  the 
total  shipments  from  August. 
September,  and  one-half  of  the  total 
shipments  for  October  to  the  total 
shipments  from  August  and  September 
only. 

Based  on  available  information,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Interested  persons  are  invited  to 
submit  their  views  and  comments  on 
this  proposal.  A  15-day  comment  period 
is  considered  appropriate  because  the 
order  requires  that  the  committee  meet 
on  or  before  August  1 5  to  compute  and 
announce  the  trade  demand.  As 
indicated  earlier,  the  desirable  carryover 
is  an  important  factor  in  that 
calculation.  Thus,  a  decision  on 
whether  to  issue  the  Ck)mmittee's 
recommendation  must  be  made  prior  to 
that  date.  A  longer  comment  period 
would  not  provide  an  adequate  amount 
of  time  to  complete  this  rulemaking  by 
that  date.  All  written  comments  timely 
received  will  be  considered  before  a 
final  determination  is  made  on  this 
matter. 

List  of  Subiects  in  7  CFR  Part  989 

Grapes.  Marketing  agreements. 
Raisins,  Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the, 
preamble,  7  CFR  part  989  is  proposed  to 
be  amended  as  follows: 
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PART  989— RAISINS  PRODUCED 
FROM  GRAPES  GROWN  IN 
CALIFORNIA 

1.  The  authority  citation  for  7  CFR 
part  989  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  Section  989.154  is  revised  to  read 
as  follows: 

%  969.1 54    Desirable  carryout  levels. 

The  desirable  carryout  levels  to  be 
used  in  computing  and  announcing  a 
crop  year's  marketing  policy  shall  be 
equal  to  the  total  shipments  of  free 
tonnage  of  the  prior  crop  year  during  the 
months  of  August  and  September,  for 
each  varietal  type,  converted  to  a 
natural  condition  basis:  Provided,  That 
the  desirable  carryout  levels  to  be  used 
in  computing  and  announcing  the  1995- 
96  crop  year's  marketing  policy  shall  be 
equal  to  the  total  1994  shipments  of  free 
tonnage  for  the  months  of  August  and 
September,  and  one-fourth  of  the  total 
shipments  for  the  month  of  October: 
Provided  further.  That  should  the  prior 
year's  shipments  be  limited  because  of 
crop  conditions,  the  Committee  may 
select  the  total  shipments  during  the 
months  of  August  and  September  during 
one  of  the  three  crop  years  preceding 
the  prior  crop  year. 

Dated:  June  15.  1995. 
Sharon  Bomer  Lauritsen. 
Deputy  Director,  Fruit  and  Vegetabh  Division. 
(FR  Doc.  95-15106  Filed  6-20-95;  8:45  am) 

BILUNO  CODE  3410-02-^ 

7  CFR  Parts  1 124  and  1 135 

[DockM  Nos.  AO-368-A25,  AO-380^15; 
DA-«&-01] 

Milk  In  ttie  Pacific  Northwest  and 
Souttiwestem  Idaiio-Eastem  Oregon 
Marlteting  Areas;  Notice  of  Hearing  on 
Proposed  Amendments  to  Tentative 
Mariteting  Agreements  and  Orders 

agency:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Notice  of  public  hearing  on 

proposed  rulemaking. 

SUMMARY:  The  hearing  is  being  held  to 
consider  proposals  to  modify  the 
pooling  standards  in  the  Pacific 
Northwest  and  Southwestern  Idaho- 
Eastern  Oregon  Federal  milk  orders.  The 
hearing  will  also  consider  proposals  to 
amend  the  Pacific  Northwest  order  by 
expanding  the  marketing  area  to  include 
two  additional  counties,  modifying  the 
multiple  component  pricing  plan, 
providing  the  market  administrator  with 
authority  to  revise  pooling  standards 
and  issue  a  "call"  for  milk  if  needed, 


and  modifying  the  producer-handler 
definition.  The  hearing  was  requested 
by  Darigold  Farms,  a  cooperative 
association  that  represents  a  large 
portion  of  the  producers  on  the  two 
orders. 

DATES:  The  hearing  will  convene  at  9 
a.m.  on  July  11,1995. 
ADDRESSES:  The  hearing  will  be  held  at 
the  Red  Lion  Hotel,  Lloyd  Center,  1000 
N.E.  Multnomah,  Portland.  Oregon 
97232 (503) 281-6111. 
FOR  FURTHER  INFORMATION  CONTACT:    • 
Clifford  M.  Carman.  Order  Formulation 
Branch.  USDA/AMS/Dairy  Division, 
Room  2968,  South  Building,  P.O.  Box 
96456,  Washington,  DC  20090-6456, 
(202) 720-9368. 

SUPPt.EMENTARY  INFORMATION:  This 
adminisffative  action  is  governed  by  the 
provisions  of  sections  556  and  557  of 
Title  5  of  the  United  States  Code  and, 
therefore,  is  excluded  from  the 
requirements  of  Executive  Order  12866. 

Notice  is  hereby  given  of  a  public 
hearing  to  be  held  at  the  Red  Lion  Hotel, 
Lloyd  Center,  1000  N.E.  Multnomah, 
Portland,  Oregon  97232,  beginning  at  9 
a.m.,  on  Tuesday,  July  11, 1995,  with 
respect  to  proposed  amendments  to  the 
tentative  marketing  agreements  and  to 
the  orders  regulating  the  handling  of 
milk  in  the  Pacific  Northwest  and 
Southwestern  Idaho-Eastern  Oregon 
marketing  areas. 

The  hearing  is  called  pursuant  to  the 
provisions  of  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674),  and  the  applicable 
rules  of  practice  and  procedure 
governing  the  formulation  of  marketing 
agreements  and  marketing  orders  (7  CFR 
part  900). 

The  purpose  of  the  hearing  is  to 
receive  evidence  with  respect  to  the 
economic  and  marketing  conditions 
which  relate  to  the  proposed 
amendments,  hereinafter  set  forth,  and 
any  appropriate  modifications  thereof, 
to  the  tentative  marketing  agreements 
and  to  the  orders. 

Actions  under  the  Federal  milk  order 
program  are  subject  to  the  Regulatory 
Flexibility  Act  (Pub.  L.  96-354).  This 
Act  seeks  to  ensure  that,  within  the 
statutory  authority  of  a  program,  the 
regulatory  and  informational 
requirements  are  tailored  to  the  size  and 
nature  of  small  businesses.  For  the 
purpose  of  the  Act,  a  dairy  farm  is  a 
"small  business"  if  it  has  an  annual 
gross  revenue  of  less  than  $500,000,  and 
a  dairy  products  manufacturer  is  a 
"small  business"  if  it  has  fewer  than  500 
employees.  Most  parties  subject  to  a 
milk  order  are  considered  as  a  small 
business.  Accordingly,  interested  parties 
are  invited  to  present  evidence  on  the 


probable  regulatory  and  informational 
impact  of  the  hearing  proposals  on 
small  businesses.  Also,  parties  may 
suggest  modifications  of  these  proposals 
for  the  purpose  of  tailoring  their 
applicability  to  small  businesses. 

"The  information  collection 
requirements  in  the  order  provisions 
proposed  to  be  amended  in  this  notice 
of  hearing  have  been  previously 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  the  provisions 
of  Title  44  U.S.C.  chapter  35  and  have 
been  assigned  OMB  control  number 
0581-0032. 

The  amendments  to  the  rules 
proposed  herein  have  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  They  are  not  intended  to 
have  a  retroactive  effect.  If  adopted,  the 
proposed  amendments  would  not 
preempt  any  state  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  vsrith 
this  rule. 

The  Agricultural  Marketing 
Agreement  Act  provides  that 
administrative  proceedings  must  be 
exhausted  before  parties  may  file  suit  in 
court.  Under  section  8c(15)(A)  of  the 
Act,  any  handler  subject  to  an  order  may 
file  with  the  Secretary  a  petition  stating 
that  the  order,  any  provision  of  the 
order,  or  any  obligation  imposed  in 
connection  with  the  order  is  not  in 
accordance  with  the  law  and  requesting 
a  modification  of  an  order  or  to  be 
exempted  from  the  order.  A  handler  is 
afforded  the  opportunity  for  a  hearing 
on  the  petition.  After  a  hearing  the 
Secretary  would  rule  on  the  petition. 
The  Act  provides  that  the  district  court 
of  the  United  States  in  any  district  in 
which  the  handler  is  an  inhabitant,  or 
has  its  principal  place  of  business,  has 
jurisdiction  in  equity  to  review  the 
Secretary's  ruling  on  the  petition, 
provided  a  bill  in  equity  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 

Interested  parties  who  wish  to 
introduce  exhibits  should  provide  the 
Presiding  Officer  at  the  hearing  with  six 
copies  of  such  exhibits  for  the  Official 
Record.  Also,  it  would  be  helpful  if 
additional  copies  are  available  for  the 
use  of  other  participants  at  the  hearing. 

List  of  Subjects  in  7  CFR  Parts  1124  and 
1135 

Milk  marketing  orders. 

The  authority  citation  for  7  CFR  Parts 
1124  and  1135  continue  to  read  as 
follows: 

Authority:  7  U.S.C.  601-674. 

The  proposed  amendments,  as  set 
forth  below,  have  not  received  the 
approval  of  the  Secretary  of  Agriculture. 


Proposed  by  Darigold  Farms 

Proposal  No.  1 

1.  Amend  §  1135.7  by  adding  a  new 
paragraph  (d)  to  read  as  follows: 

§1135.7    Pool  plant 

•         •         •         *         • 

(d)  The  market  administrator  may 
increase  or  decrease  the  shipping 
requirements  if  the  market  administrator 
finds  that  such  revision  is  necessary  to 
encourage  needed  shipments  or  to 
prevent  uneconomic  shipments.  Before 
making  such  a  finding,  the  market 
administrator  shall  investigate  the  need 
for  revision  either  on  the  market 
administrator's  own  initiative  or  at  the 
request  of  interested  parties.  If  the 
investigation  shows  that  a  revision  of 
the  shipping  requirements  might  be 
appropriate,  the  market  administrator 
shall  issue  a  notice  stating  that  the 
revision  is  being  considered  and  invite 
data,  views,  and  argiunents.  Any  request 
for  revision  of  shipping  percentages 
shall  be  filed  with  the  meirket 
administrator  no  later  than  the  15th  day 
of  the  month  prior  to  the  month  for 
which  the  requested  revision  is  desired 
to  be  effective. 

2.  Amend  §  1135.13  by  revising 
paragraphs  {fl(2)  and  (f)(3),  revising  the 
first  sentence  of  paragraph  (f)(4), 
revising  the  second  sentence  of 
paragraph  (f)(5)  and  by  adding  a  new 
paragraph  (f)(7)  to  read  as  follows: 

S 1 1 35.1 3    Producer  milk. 

•        »        »        *        * 

(f)*  •  * 

(2)  During  each  of  the  months  of 
September  through  November  milk  of  a 
dairy  fanner  shall  not  be  eligible  for 
diversion  unless  diu-ing  the  month  one 
day's  production  of  milk  of  such  dairy 
farmer  is  physically  received  as 
producer  milk  at  a  pool  plant. 

(3)  The  total  quantity  of  milk  diverted 
by  a  cooperative  association  during  any 
month  may  not  exceed  80  percent 
during  the  months  of  September 
through  April  and  90  percent  during  the 
months  of  May  through  August  of  the 
producer  milk  that  the  cooperative 
association  causes  to  be  delivered  to  or 
diverted  from  pool  plants  during  the 
month.  *  •  * 

(4)  The  total  quantity  of  milk  diverted 
during  the  month  by  a  proprietary  bulk 
tank  handler  described  in  §  1135.9(d) 
may  not  exceed  80  percent  during  the 
months  of  September  through  April  and 
90  percent  during  the  months  of  May 
through  August  of  the  producer  milk 
that  the  handler  causes  to  be  delivered 
to  or  diverted  bom  pool  plants  during 
the  month; 


(5)  *  *  *  The  total  quantity  so 
diverted  during  any  month  may  not 
exceed  80  percent  during  the  months  of 
September  through  April  and  90  percent 
during  the  months  of  May  through 
August  of  the  producer  milk  received  at 
or  diverted  from  such  pool  plant  during 
the  month  that  is  eUgible  to  be  diverted 
by  the  plant  operator;  and 

(6)*   •   • 

(7)  The  market  administrator  may 
increase  or  decrease  the  diversion 
limitations  in  paragraphs  (f)(3),  (0(4) 
and  (f)(5)  of  this  section  if  the  market 
administrator  finds  that  such  revision  is 
necessary  to  prevent  imeconomic 
handling  or  shipments  of  milk.  Before 
making  such  a  finding  the  market 
administrator  shall  investigate  the  need 
for  revision  either  on  the  market 
administrator's  own  initiative  or  at  the 
request  of  interested  parties.  If  the 
investigation  shows  that  a  revision 
might  be  appropriate,  the  market 
administrator  shall  issue  a  notice  stating 
that  the  revision  is  being  considered  and 
invite  data,  views,  and  arguments.  Any 
request  for  revision  of  diversion 
limitations  shall  be  filed  with  the 
market  administrator  no  later  than  the 
15th  day  of  the  month  prior  to  the 
month  for  which  the  requested  revision 
is  desired  effective. 

Proposed  by  Darigold  Farms 

Proposal  No.  2 

1.  Amend  §  1124.2,  Pacific  Northwest 
marketing  area,  to  include  the  two 
additional  Washington  counties  of 
Clallam  and  Jefferson. 

2.  Amend  §  1124.7  by  revising 
paragraph  (c)  to  read  as  follows: 

§1124.7    Pool  plant 


(c)  The  market  administrator  may 
increase  or  decrease  the  shipping 
requirements  if  the  market  administrator 
finds  that  such  revision  is  necessary  to 
encourage  needed  shipments  or  to 
prevent  uneconomic  shipments.  Before 
making  such  a  finding  the  market 
administrator  shall  investigate  the  need 
for  revision  either  on  the  market 
administrator's  own  initiative  or  at  the 
request  of  interested  parties.  If  the 
investigation  shows  that  a  revision  of 
the  shipping  requirements  might  be 
appropriate,  the  market  administrator 
shall  issue  a  notice  stating  that  the 
revision  is  being  considered  and  invite 
data,  views,  and  arguments.  Any  request 
for  revision  of  shipping  percentages 
shall  be  filed  with  die  market 
administrator  no  later  than  the  15th  day 
of  the  month  prior  to  the  month  for 


which  the  requested  revision  is  desired 
effective. 

*  *        •        •        • 

3.  Amend  §  1124.13  by  revising 
paragraph  (c)  and  adding  a  new 
paragraph  (e)  to  read  as  follows: 

§1124.13    Producer  milk. 

*  *         *         •        • 

(c)  The  folloMring  conditions  shall 
apply  to  diverted  producer  milk: 

(1)  A  cooperative  association  or  its 
agent  may  divert  for  its  accoimt  the  milk 
of  any  producer.  The  total  quantity  of 
milk  diverted  may  not  exceed  80 
percent  during  the  months  of  September 
through  April  and  90  percent  diuing  the 
months  of  May  through  August  of  the 
total  quantity  of  producer  milk  which 
the  association  or  its  agent  causes  to  be 
delivered  to  pool  distributing  plants  or 
diverted.  The  percentage  limits  on 
diversions  specified  in  this  paragraph 
shall  not  apply  to  a  cooperative  reserve 
supply  unit  defined  in  §  1124.11; 

(2)  A  handler  other  than  a  cooperative 
association  that  operates  a  pool  plant 
may  divert  milk  for  its  account  to  other 
plants  or  pvusuant  to  §  1124.40(b)(3). 
The  total  quantity  of  milk  so  diverted 
may  not  exceed  80  percent  diuing  the 
months  of  September  through  April  and 
90  percent  during  the  month  of  May 
through  August  of  the  milk  received  at 
such  handler's  pool  plant  or  diverted  by 
such  handler  from  any  producer  other 
than  a  member  of  a  cooperative 
association  which  markets  milk  under 
paragraph  (c)(1)  of  this  section  and  for 
which  the  operator  of  such  plant  is  the 
handler  diuing  the  month; 

•        *        •        •        • 

(e)  The  market  administrator  may 
increase  or  decrease  t^e  diversion 
limitations  (c)(1)  and  (c)(2)  of  this 
section  if  the  market  administrator  finds 
that  such  revision  is  necessary  to 
prevent  uneconomic  handling  or 
shipments  of  milk.  Before  making  such 
a  finding  the  market  administrator  shall 
investigate  the  need  for  revision  either 
on  the  market  administrator's  own 
initiative  or  at  the  request  of  interested 
parties.  If  the  investigation  shows  that  a 
revision  might  be  appropriate,  the 
market  administrator  shall  issue  a  notice 
stating  that  the  revision  is  being 
considered  and  invite  data,  views,  and 
arguments.  Any  request  for  revision  of 
diversion  limitations  shall  be  filed  with 
the  market  administrator  no  later  than 
the  15th  day  of  the  month  prior  to  the 
month  for  which  the  requested  revision 
is  desired  to  be  effective. 

4.  Amend  §  1124.30  by  revising 
paragraphs  (a)(l)(i),  (a)(l)(u)  and  (c)(1) 
through  (c)(3)  as  follows: 
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§  1 1 24.30    Reports  of  racelpts  and 
utiliz3tk>n. 

*        •        •        »        • 

(a)*  •  • 

(D*  *  * 

(i)  Milk  received  directly  from 
producers  (including  such  handler's 
own  production)  and  the  pounds  of 
protein  and  pounds  of  nonfat  milk 
solids  other  than  protein  (other  solids) 
contained  therein; 

(ii)  Milk  received  from  a  cooperative 
association  pursuant  to  §  1124.9(c)  and 
the  pounds  of  protein  and  of  nonfat 
milk  sohds  other  than  protein  (other 
solids)  contained  therein; 
***** 

(c)*  *   ' 

(1)  The  pounds  of  skim  milk, 
butterfat,  protein,  and  nonfat  milk  solids 
other  than  protein  (other  solids) 
received  from  producers; 

(2)  The  utilization  of  skim  milk, 
butterfat,  protein,  and  nonfat  milk  solids 
other  than  protein  (other  solids)  for 
which  it  is  the  handler  pursuant  to 

§  1124.9(b);  and 

(3)  The  quantities  of  skim  milk, 
butterfat,  protein,  and  nonfat  milk  solids 
other  than  protein  (other  solids) 
delivered  to  each  pool  plant  pursuant  to 
§  1124.9(c). 
***** 

5.  Amend  §  1124.31  by  revising 
paragraphs  (a)(1)  and  (b)(1)  to  read  as 
follows: 

§  1 1 24.31    Payroll  reports. 

***** 

(a)«   •   * 

(1)  The  total  pounds  of  milk  received 
from  each  producer,  the  pounds  of 
butterfat,  the  pounds  of  protein,  and 
nonfat  milk  solids  other  than  protein 
(other  solids)  contained  in  such  milk, 
and  the  number  of  days  on  which  milk 
was  delivered  by  the  producer  during 
the  month; 

(b)*  *  * 

(1)  The  total  pounds  of  milk  received 
from  each  producer  and  the  pounds  of 
butterfat.  pounds  of  protein,  and  nonfat 
milk  solids  other  than  protein  (other 
solids)  contained  in  such  milk; 
***** 

6.  Amend  §  1124.50  by  revising 
paragraph  (g)  and  adding  a  new 
paragraph  (h)  to  read  as  follows: 

§  1 124.  50    Class  and  component  prices. 

***** 

(g)  Protein  price.  The  protein  price 
per  pound,  rounded  to  the  nearest  one- 
hundredth  cent,  shall  be  1.32  times  the 
average  monthly  price  per  pound  for  40- 
pound  block  Cheddar  cheese  on  the 
National  Cheese  Exchange  as  reported 
by  the  Department. 


(h)  Other  solids  price.  Other  solids  are 
herein  defined  as  nonfat  milk  solids 
other  than  protein.  The  other  solids 
price  per  pound,  rounded  to  the  nearest 
one-hundredth  cent,  shall  be  the  skim 
milk  price  times  .965.  less  the  average 
protein  test  of  the  basic  formula  price  as 
reported  by  the  Department  for  the 
month  times  the  protein  price,  and 
dividing  the  resulting  amount  by  the 
market  average  nonfat  milk  solids  other 
than  protein  (other  solids)  test  of 
producer  milk.  If  the  resulting  price  is 
less  than  zero,  then  the  protein  price 
will  be  reduced  so  that  the  other  solids 
price  equals  zero. 

7.  Revise  §  1124.53  to  read  as  follows: 

%  1 1 24.53    Announcement  of  class  and 
component  prices. 

On  or  before  the  5th  day  of  each 
month,  the  market  administrator  shall 
announce  publicly  the  following  prices: 

(a)  The  Class  I  price  for  the  following 
month. 

(b)  The  Class  II  price  for  the  following 
month. 

(c)  The  Class  III  price  for  the 
preceding  month. 

(d)  The  Class  III-A  price  for  the 
preceding  month. 

(e)  The  skim  milk  price  for  the 
preceding  month. 

(0  The  butterfat  price  for  the 
preceding  month. 

(g)  The  protein  price  for  the  preceding 
month. 

(h)  The  butterfat  differential  price  for 
the  preceding  month. 

8.  Amend  §  1124.60  by  revising 
paragraph  (e),  renaming  paragraphs  (0 
through  (m)  as  paragraphs  (g)  through 
(n),  adding  a  new  paragraph  (f). 
changing  the  reference  in  the 
introductory  text  of  paragraph  (g)  from 
(f)(6)  to  (g)(6),  revising  paragraph  (g)(3), 
renumbering  paragraphs  (g)(4)  through 
(g)(6)  as  (g)(5)  through  (g)(7),  adding  a 
new  paragraph  (g)(4).  revising  paragraph 
(h)(3).  renumbering  paragraphs  (h)(4) 
through  (h)(6)  as  paragraphs  (h)(5) 
through  (h)(7).  adding  a  new  paragraph 
(hK4).  and  revising  paragraph  (h)(7),  to 
read  as  follows: 

§1124.60    Computation  of  handler's 
obligations  to  pool. 

»        •        •        *        * 

(e)  Multiply  the  protein  price  for  the 
month  by  the  pounds  of  protein 
associated  with  the  pounds  of  producer 
skim  milk  in  Class  II  and  Class  III  during 
the  month.  The  pounds  of  protein  shall 
be  computed  by  multiplying  the 
producer  skim  milk  pounds  so  assigned 
by  the  percentage  of  protein  in  the 
handler's  receipts  of  producer  skim  milk 
during  the  month  for  each  report  filed 
separately; 


(f)  Multiply  the  other  solids  price  for 
the  month  by  the  pounds  of  nonfat  milk 
solids  other  than  protein  (other  solids) 
associated  with  the  pounds  of  producer 
skim  milk  in  Class  II  and  Class  III  during 
the  month.  The  pounds  of  nonfat  milk 
solids  other  than  protein  (other  solids) 
shall  be  computed  by  multiplying  the 
producer  skim  milk  poimds  so  assigned 
by  the  percentage  of  nonfat  milk  solids 
other  than  protein  (other  solids)  in  the 
handler's  receipts  of  producer  skim  milk 
during  the  month  for  each  report  filed 
separately; 

(g)  *  *  • 

(3)  Multiply  the  pounds  of  protein 
associated  with  the  skim  milk  pounds 
assigned  to  Class  II  and  III  by  the 
protein  price; 

(4)  Multiply  the  pounds  of  nonfat 
milk  solids  other  than  protein  (other 
solids)  associated  with  the  skim  milk 
pounds  assigned  to  Class  II  and  III  by 
the  other  solids  price; 
***** 

(h)«  *  * 

(3)  Multiply  the  pounds  of  protein 
associated  with  the  skim  milk  pounds 
assigned  to  Class  II  and  III  by  the 
protein  price; 

(4)  Multiply  the  pounds  of  nonfat 
milk  solids  other  than  protein  (other 
solids)  associated  with  the  skim  milk 
pounds  assigned  to  Class  II  and  III  by 
the  other  solids  price; 
***** 

(7)  Subtract  the  Class  III  value  of  the 
milk  at  the  previous  month's  protein, 
other  milk  solids,  and  butterfat  prices; 

***** 

9.  Revise  §  1124.61  to  read  as  follows: 

§  1 124.61    Computation  of  statistical 
uniform  price. 

A  statistical  uniform  price  for  each 
month  shall  be  computed  by  the  market 
administrator  as  follows: 

(a)  Multiply  the  butterfat  price 
computed  pursuant  to  §  1124.50(f)  times 
3.50; 

(b)  Multiply  the  protein  price 
computed  pursuant  to  §  1124.50(g) 
times  the  market  average  protein  test; 

(c)  Multiply  the  producer  other  solids 
price  computed  pursuant  to  §  1124.62 
times  the  market  average  other  solids 
test;  and 

(d)  Add  paragraphs  (a)  through  (c)  of 
this  section.  The  result  shall  be  the 
statistical  uniform  price  for  milk 
containing  3.50  percent  butterfat  and 
market  average  protein  and  other  solids. 

10.  Revise  §  1124.62  to  read  as 
follows: 


§  1 1 24.62    Computation  of  producer  ottier 
solids  price. 

The  producer  other  solids  price  shall 
be  computed  by  the  market 
administrator  each  month  as  follows: 

(a)  Combine  into  one  total  the  value 
computed  pursuant  to  §  1124.60  (a) 
through  (c)  and  (f)  through  (n)  for  all 
handlers  who  filed  the  reports 
prescribed  by  §  1124.30  for  the  month 
and  who  made  the  payments  pursuant 
to  §  1124.71  for  the  preceding  month; 

(b)  Add  an  amount  equal  to  not  less 
than  one-half  of  the  unobligated  balance 
in  the  producer-settlement  fund; 

(c)  EHvide  the  resulting  amount  by  the 
total  pounds  of  other  solids  in  producer 
milk;  and 

(d)  Subtract  not  less  than  4  cents  per 
himdredweight  nor  more  than  5  cents 
per  hundredweight  of  the  total  pounds 
of  milk  used  in  §  1124.61(c). 

11.  Revise  §  1124.63  to  read  as 
follows: 

§  1 1 24.63    Announcement  of  producer 
prices. 

On  or  before  the  14th  day  after  the 
end  of  each  month,  the  market 
administrator  shall  aimounce  the 
following  prices  and  information: 

(a)  The  protein  price; 

(b)  The  other  solids  price; 

(c)  The  producer  other  soUds  price; 

(d)  The  butterfat  price; 

(e)  The  average  protein  test  and  other 
solids  test  of  producer  milk;  and 

(f)  The  statistical  imiform  price  for 
milk  containing  3.5  percent  butterfat. 

12.  Amend  §  1124.71  by  revising 
paragraph  (b)(3)  to  read  as  follows: 

S 1 1 24.71    Payments  to  the  producer- 
settlement  fund. 

•        *        •        *        • 

(b)*  *  ' 

(3)  The  value  at  the  statistical  uniform 
price  adjusted  for  the  location  of  the 
plant(s)  at  which  received  (not  to  be  less 
than  zero)  with  respect  to  the  total 
himdredweight  of  skim  milk  and 
butterfat  in  other  source  milk  for  which 
a  value  was  computed  or  such  handler 
pursuant  to  §  1124.60(k);  and 
***** 

13.  Amend  §  1124.73  by  revising 
paragraphs  (a)(2)(ii),  (a)(2)(iii).  (c),  (c)(1). 
and  (f)(2)to  read  as  follows: 

§  1 124.73    Payments  to  producers  and  to 
cooperative  associations. 

(a)  *   *   * 

(2)«   •   * 

(ii)  Add  the  amoimt  that  results  from 
multiplying  the  protein  price  for  the 
month  by  the  total  pounds  of  protein  in 
the  milk  received  from  the  producer; 

(iii)  Add  the  amoimt  that  results  &t»m 
multiplying  the  producer  other  solids 


price  for  the  month  by  the  total  pounds 
of  other  solids  in  the  milk  received  from 
the  producer; 

•  •        •        •        * 

(c)  Each  handler  shall  pay  to  each 
cooperative  association  which  operates 
a  pool  plant,  or  the  cooperative's  duly 
authorized  agent,  for  butterfat,  protein, 
and  other  milk  solids  received  from 
such  plant  in  the  form  of  fluid  milk 
products  as  follows: 

(1)  On  or  before  the  second  day  prior 
to  the  date  sj>ecified  in  paragraph  (a)(1) 
of  this  section,  for  butterfat,  protein,  and 
other  milk  solids  received  during  the 
first  15  days  of  the  month  at  not  less 
than  the  butterfat,  protein,  and  other 
milk  solids  prices,  respectively  for  the 
preceding  month;  and 

•  •        •        •        • 

(2)  The  total  pounds  of  milk  delivered 
by  the  producer,  the  pounds  of  butterfat, 
protein,  and  other  milk  solids  contained 
therein,  and,  unless  previously 
provided,  the  pounds  of  milk  in  each 
delivery; 

•  •        *        •        • 

14.  Amend  §  1124.75  by  revising 
paragraphs  (a)(l)(i)  to  read  as  follows: 

§  1 1 24.75    Payments  by  a  handler 
operating  partially  regulated  distributing 
plant 

•  •        •        •        • 

(a)*  *  * 

(l)(i)  The  obligation  that  would  have 
been  computed  pursuant  to  §  1124.60  at 
such  plant  shall  be  determined  as 
though  such  plan>  were  a  pool  plant. 
For  purposes  of  such  computation, 
receipts  at  such  nonpool  plant  from  a 
pool  plant  or  an  other  order  plant  shall 
be  assigned  to  the  utilization  at  which 
classified  at  the  pool  plant  or  other 
order  plant  and  transfers  from  such 
nonpool  plant  to  a  pool  plant  or  an 
other  order  plant  shall  be  classified  as 
Class  n  or  Class  m  milk  if  allocated  to 
such  class  at  the  pool  plant  or  other 
order  plant  and  be  valued  at  the  uniform 
price,  estimated  uniform  price  or 
statistical  uniform  price  of  the 
respective  order  if  so  allocated  to  Class 
I  milk,  except  that  reconstituted  skim 
milk  in  filled  milk  shall  be  valued  at  the 
Class  m  price.  No  obUgation  shall  apply 
to  Class  I  milk  transferred  to  a  pool 
plant  or  another  order  plant  if  such 
Class  I  utilization  is  assigned  to  receipts 
at  the  partially  regulated  distributing 
plant  from  pool  plants  and  other  order 
plants  at  which  an  equivalent  amount  of 
milk  was  classified  and  priced  as  Class 
I  milk.  There  shall  be  included  in  the 
obligation  so  computed  a  charge  in  the 
amount  specified  in  §  1124.60(k)  and  a 
credit  in  the  amount  specified  in 


§  1124.71(b)(3)  with  respect  to  receipts 
from  an  unregulated  supply  plant, 
except  that  the  credit  for  receipts  of 
reconstituted  skim  milk  in  filled  milk 
shall  be  at  the  Class  III  price,  unless  an 
obligation  with  respect  to  such  plant  is 
computed  as  specified  in  paragraph 
(a)(l)(ii)  of  this  section;  and 


Proposed  by  Farmers  Cooperative 
Creamery 

Proposal  No.  3 

Amend  §  1124.7  by  revising  paragraph 
(b)(1)  to  read  as  follows: 

f  1124.7    Pool  plant 

(b)*  •  • 

(1)  With  respect  to  a  supply  planK 
operated  by  a  cooperative  association, 
the  producer  milk  of  its  members  which 
it  caused  to  be  delivered  directly  from 
their  farms  to  pool  distributing  plants, 
for  the  purpose  of  this  paragraph,  may, 
upon  written  request  to  the  market 
administrator  prior  to  the  month  in 
which  it  is  effective,  have  such 
deliveries  considered  as  a  receipt  at  the 
cooperative's  supply  plant  and  a 
shipment  from  the  supply  plant  to  pool 
distributing  plants; 

Proposed  by  National  All-Jersey  Inc. 

Proposal  No.  4 

Modify  the  multiple  component 
pricing  plan  in  Order  1124  from  the 
current  two  components  (fat  and  solids- 
not-fat)  to  a  three  component  plan  (fat, 
protein,  and  other  soUds)  as  follows: 

1.  Butterfat.  The  butterfat  price  per 
pound,  rounded  to  the  nearest  one- 
hundredth  cent,  is  the  Class  n  price  plus 
an  amount  computed  by  multiplying  the 
butterfat  differential  by  965  and 
dividing  the  resulting  amount  by  one 
hundred. 

2.  Protein.  The  protein  price  per 
pound,  rounded  to  the  nearest  one- 
hundredth  cent,  is  1.32  times  the 
average  monthly  price  per  pound  for  40- 
pound  block  Cheddar  cheese  on  the 
National  Cheese  Exchange  as  reported 
by  the  Department  plus  1.95  times  the 
average  monthly  price  per  pound  for 
whey  powder  (West)  as  reported  by 
Dairy  Market  News. 

3.  Other  solidk  price.  This  is  a 
residual  price.  The  other  solids  price 
per  pound,  rounded  to  the  nearest  one- 
hundredth  cent,  is  computed  by 
subtracting  from  the  basic  formula  price, 
3.5  times  the  butterfat  price  per  pound 
and  the  protein  price  per  pound  times 
the  M-W  average  protein  content.  The 
result  is  divided  by  Order  124  other 
solids  content. 
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4.  Weighted  average  differential  per 
hundredweight.  The  weighted  average 
differential  includes  each  producer's 
share  of  the  Class  I,  II,  and  III-A 
differentials.  Any  differences  in 
component  levels  of  milk  used  in  Class 
I  versus  Class  II  and  III  will  be 
reconciled  in  the  weighted  average 
differential  price.  The  result  is  that  both 
the  handler  protein  and  other  solids 
prices  would  be  identical.  There  would 
be  no  need  for  a  protein  or  other  solids 
pool. 

5.  Handler  obligations.  Handler 
obligations  only  change  for  milk 
allocated  to  Class  II.  III.  and  III-A.  There 
is  no  change  in  a  handler's  obUgation 
for  milk  allocated  to  Class  I.  Handlers' 
obligations  are  as  follows: 

Class  I  Handler  ObHgations 

A.  Skim  milk  price  per  cwt.  x  total 
cwt.  of  skim  purchased. 

B.  Butter  fat  price  per  pound  x  total 
pounds  of  butterfat  purchased. 

C.  Class  I  differential  price  per  cwt.  x 
total  cwt  of  milk  purchased. 

Class  II  Handler  Obligations 

A.  Protein  price  per  pound  x  total 
pounds  of  protein  purchased. 

B.  Other  solids  price  per  pound  x  total 
pounds  of  other  solids  purchased. 

C.  Butterfat  price  per  pound  x  total 
pounds  of  butterfat  purchased. 

D.  Class  II  differential  price  per  cwt. 
x  total  cwt.  of  miUc  purchased. 

Class  III  Handler  Obligations 

A.  Protein  price  per  pounds  x  total 
pounds  of  protein  purchased. 

B.  Other  solids  price  per  pound  x  total 
pounds  of  other  solids  purchased. 

C.  Butterfat  price  per  pound  x  total 
pounds  of  butterfat  purchased. 

Class  III-A  Handler  Obligations 

A.  Protein  price  per  pound  x  total 
pounds  of  protein  purchased. 

B.  Other  solids  price  per  pound  x  total 
pounds  of  other  solids  purchased. 

C.  Butterfat  price  per  pound  x  total 
pounds  of  butterfat  purchased. 

D.  The  difference  between  the  Class 
III  price  and  the  Class  III-A  price  x  the 
total  cwt.  of  milk  purchased. 

6.  Producer  payments.  Producers 
would  be  paid  for  their  milk  production 
based  on  four  factors  as  follows: 

A.  Protein  price  per  pound  x  the  total 
pounds  of  protein  production. 

B.  Other  solids  price  per  pound  x  total 
pounds  of  other  solids  production. 

C.  Butterfat  price  per  pound  x  total 
pounds  of  butterfat  production. 

D.  Weighted  average  differential  per 
cwt.  (each  producer's  share  of  Class  I.  II, 
and  III-A  differentials)  x  total  cwt.  of 
milk  production. 


7.  Change  any  other  order  provisions 
needed  to  implement  this  MCP  plan. 

Proposed  by  Oregon  Washington  Dairy 
Processors  Association 

Proposal  No.  5 

1.  Amend  §  1124.7  by  adding  a  new 
paragraph  (d)(7)  to  read  as  follows: 

§1124.7    Pool  plant 

***** 

(d)  *  *  * 

(7)  A  government  agency  plant. 

2.  Amend  §  1124.8  by  adding  a  new 
paragraph  (f)  to  read  as  follows: 

§1124.8    Nonpool  plant 
***** 

(f)  Governmental  Agency  plant  means 
a  plant  owmed  and  operated  by  a 
government  institution  from  which  fluid 
milk  products  are  distributed  as  route 
dispositions  to  state  institutions  not  for 
resale.  Such  plants  shall  be  exempt  from 
all  provisions  of  this  part  regarding 
dispositions  to  state  correctional 
institutions  not  for  resale.  All  other 
fluid  milk  products  shall  be  subject  to 
§  1124.76(b). 

3.  Amend  §  1124.10  by  removing  the 
last  sentence  from  the  introductory  text, 
revising  paragraphs  (c)(2)  and  (c)(2)(i). 
and  deleting  paragraph  (c)(2)(ii)  to  read 
as  follows: 

§  1 1 24.1 0    Producer-handler. 

***** 

(c)  *   *  * 

(2)  The  producer-handler  handles 
fluid  milk  products  derived  from 
sources  other  than  the  milk  production 
and  resources  specified  in  paragraph  (b) 
of  this  section,  except  as  specified 
below: 

(i)  A  producer-handler  may  receive 
fluid  milk  products  from  pool  plants  if 
such  receipts  do  not  exceed  a  daily 
average  of  100  pounds  during  the 
month. 
***** 

4.  Amend  §  1124.12  by  adding  a  new 
paragraph  (b)(6)  to  read  as  follows: 

§1124.12    Producer. 

»         »         *         «        • 

^^  *   *   *  •      •      ■         uu 

(6)  Any  government  institution  which 

produces  milk  in  conjunction  with  the 

operation  of  a  plant  exempt  from 

provisions  of  this  part  pursuant  to 

§  1124.8(f). 

5.  A  new  §  1124.19  is  added  under  the 
title  "Definitions"  to  read  as  follows: 

§1124.19    Call  for  milk. 

Call  for  milk  means  the  response 
undertaken  by  any  cooperative 
association,  including  one  qualified  as  a 
cooperative  reserve  supply  unit 


pursuant  to  §  1124.11,  to  supply 
producer  milk  to  a  distribution  plant  in 
accordance  with  a  request  made  by  the 
market  administrator.  The  market 
administrator  may  issue- a  request  for 
specific  cooperatives  to  supply  bulk 
fluid  milk  to  one  or  more  distributing 
plants  whenever  he  finds  that  such 
supplies  are  needed  at  such  plant(s)  to 
fulfill  their  needs  for  milk  for  Class  I 
purposes: 

(a)  Before  making  a  finding  that 
additional  supplies  are  needed  for  Class 
I  purposes  the  market  administrator 
shall  investigate  such  need  in 
accordance  with  the  procedures  set 
forth  in  §  1124.11(b)(1). 

(b)  Any  cooperative  with  an  adequate 
supply  of  producer  milk  within  125 
miles  of  distribution  plants  included  in 
the  call  may  be  requested  by  the  market 
administrator  to  respond  on  a  timely 
basis.  Producer  milk  being  directed  to 
other  plants  for  manufacturing  purposes 
will  be  considered  to  constitute  an 
appropriate  alternative  supply  for  Class 
I  use. 

(1)  Failure  of  a  cooperative  reserve 
supply  unit  to  comply  with  any 
announced  shipping  requirements, 
including  making  any  significant  change 
in  the  unit's  marketing  operation  that 
the  market  administrator  determines  has 
the  impact  of  evading  or  forcing  such  an 
announcement,  shall  result  in 
immediate  loss  of  cooperative  reserve 
supply  unit  status  until  such  time  as  the 
unit  has  been  a  handler  pursuant  to 

§  1124.9  (b)  and  (c)  for  at  least  12 
consecutive  months. 

(2)  Failure  of  other  cooperatives  to 
comply  with  a  call  for  milk  will  result 
in  a  loss  of  producer  milk  status  for  an 
equivalent  volume  of  milk  that  is 
delivered  to  manufacturing  plants 
during  the  period  when  the  call  is 
effective. 

(3)  Cooperatives,  other  than 
cooperative  reserve  supply  units, 
notified  of  a  loss  of  producer  milk  status 
for  violation  of  this  provision  shall 
identify  those  producers  and  the 
amount  of  their  milk  not  eligible  for 
diversion  during  the  call  period.  Failure 
of  the  cooperative  to  designate  such 
producers  and  the  respective  amounts  of 
milk  shall  result  in  the  forfeiture  of 
producer  milk  status  for  all  milk 
diverted  to  nonpool  manufacturing 
plants  during  the  month. 

Proposed  by  Dairy  Division,  Agricultural 
Marketing  Senice 

Proposal  No.  6 

Make  such  changes  as  may  be 
necessary  to  make  the  entire  marketing 
agreements  and  the  orders  conform  with 


any  amendments  thereto  that  may  result 
fiDm  this  hearing. 

Copies  of  this  notice  of  hearing  and 
the  orders  may  be  procured  frt)m  the 
Market  Administrator  of  the  aforesaid 
marketing  areas,  or  from  the  Hearing 
Clerk,  Room  1083.  South  Building. 
United  States  Department  of 
Agriculture,  Washington,  DC  20250,  or 
may  be  inspected  there. 

Copies  of  the  transcript  of  testimony 
taken  at  the  hearing  will  not  be  available 
for  distribution  through  the  Hearing 
Clerk's  Office.  If  you  wish  to  purchase 
a  copy,  arrangements  may  be  made  with 
the  reporter  at  the  hearing. 

From  the  time  that  a  hearing  notice  is 
issued  and  until  the  issuance  of  a  final 
decision  in  a  proceeding.  Department 
employees  involved  in  the  decisional 
process  are  prohibited  from  discussing 
the  merits  of  the  hearing  issues  on  an  ex 
parte  basis  with  any  person  having  an 
interest  in  the  proceeding.  For  this 
particular  proceeding,  the  prohibition 
appUes  to  employees  in  the  following 
organizational  units: 
Office  of  the  Secretary  of  Agriculture 
Office  of  the  Administrator.  Agricultural 

Marketing  Service 
Office  of  the  General  Counsel 
Dairy  Division,  Agricultural  Marketing 

Service  (Washington  office)  and  the 

Offices  of  all  Market  Administrators. 

Procedural  matters  are  not  subject  to 
the  above  prohibition  and  may  be 
discussed  at  any  time. 

Dated:  )une  15, 1995. 
Lon  Hatamiya, 

Administrator. 

[FR  Doc.  95-15105  Filed  &-20-95;  8:45  am] 
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Inventum  Company  DRl  and  DR6  series 
galley  water  heater.  This  proposal  is 
prompted  by  a  report  of  a  Royal 
Inventum  DR6  water  heater  explosion  in 
the  aircraft  galley  during  an  overheat 
test  at  a  maintenance  facility.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  explosions  of 
Royal  Inventum  Company  DRl  and  DR6 
series  galley  water  heaters,  which  could 
cause  personal  injury  or  galley  damage 
to  the  aircraft. 

DATES:  Comments  must  be  received  by 
August  21, 1995. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  New  England 
Region,  Office  of  the  Assistant  Chief 
Counsel,  Attention:  Rules  Docket  No. 
95-  ANE-13. 12  New  England  Executive 
Park,  Burlington.  MA  01803-5299. 
Comments  may  be  ins{>ected  at  this 
location  between  8:00  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
B/E  Aerospace,  Inventum  Galley 
Products  Division  (Royal  Inventum 
Company).  P.O.  Box  250.  3430  AG 
Nieuwegin,  The  Netherlands.  This 
information  may  be  examined  at  the 
FAA,  New  England  Region.  Office  of  the 
Assistant  Chief  Coimsel.  12  New 
England  Executive  Park,  Burlington, 
MA. 

FOR  FURTHER  INFORMATION  CONTACT: 
Terry  Fahr,  Aerospace  Engineer,  Boston 
Aircraft  Certification  Office,  FAA, 
Engine  and  Propeller  Directorate,  12 
New  England  Executive  Park, 
Burlington,  MA  ,  01803-5299; 
telephone  (617)  238-7155.  fax  (617) 
238-7199. 


DEPARTMENT  OF  TRANSPORTATION      SUPPLEMENTARY  INFORMATION: 


Federal  Aviation  Administration 

14CFRPart39 
[Docket  No.  95-nANE-13] 

Airworttiiness  Directives;  Royal 
Inventum  Company  DRl  and  DR6 
Series  Galley  Water  Heaters 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
Royal  Inventum  Company  DRl  and  DR6 
series  galley  water  heaters.  This 
proposal  would  require  the  installation 
of  new  pressure  relief  valves,  and  3- 
phase  safety  devices  on  each  Royal 


Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  argimients  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  asp>ects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments. 


in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
ctmcemed  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  95-ANE-13."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  New  England  Region.  Office  of  the 
Assistant  Chief  Counsel.  Attention: 
Rules  Docket  No.  95-ANE-13.  12  New 
England  Executive  Park,  Burlington, 
MA,  01803-5299. 

Discussion 

The  Director-General  of  Civil  Aviation 
of  the  Netherlands,  which  is  the 
airworthiness  authority  for  the 
Netherlands,  notified  the  FAA  that  an 
unsafe  condition  may  exist  on  Royal 
Inventum  Company  DRl  and  CH^6  series 
galley  water  heaters,  and  is  likely  to 
exist  or  develop  on  other  water  heaters 
of  the  same  or  similar  design.  A  Royal 
Inventum  Company  Model  DR6  water 
heater  exploded  during  a  simulated 
overheat  test  in  a  maintenance  facility. 
The  water  heater  was  of  an  earlier 
design,  which  did  not  have  a  pressure 
relief  valve  installed,  and  did  not  have 
a  3-phase  safety  device  installed  on  the 
water  tank,  resulting  in  a  thermostat 
failure  which  caused  an  explosion  of  the 
aircraft  galley  water  heater. 

Inventum  Bilthoven-Holland  has 
issued  Service  Bulletin's  (SB's)  25-330. 
Revision  1,  dated  July  8.  1976;  SB  25- 
331.  Revision  1,  dated  September  28, 
1977;  and  Inventum  Alert  Service 
Bulletin  (ASB)  DR1/DR6-25-4,  Revision 
A.  dated  December  6.  1993,  that  specify 
the  installation  of  a  pressure  relief 
valve;  and  Inventum  Bilthoven-Holland 
SB's  25-340,  dated  July  7. 1977;  SB  25- 
344.  dated  January  18, 1978;  SB  25-345, 
dated  February  16,  1978;  SB  25-346, 
dated  February  16, 1978;  and  Inventum 
ASB  DR1/DR6-25-5,  Revision  A,  dated 
December  6, 1993,  that  specify  the 
installation  of  3-phase  safety  devices. 
The  Director-General  of  Civil  Aviation 
of  the  Netherlands  has  classified  these 
service  bulletins  as  mandatory  and 
issued  Airworthiness  Directive  BLA  93- 
168  (AB),  dated  December  17,  1993,  in 
order  to  assure  the  airworthiness  of 
these  water  heaters. 
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This  water  heater  is  manufactured  in 
the  Netherlands.  The  FAA  has 
examined  the  findings  of  the  Director- 
General  of  Qvil  Aviation  of  the 
Netherlands,  reviewed  all  information, 
and  determined  that  AD  action  is 
necessary  for  products  of  this  design 
that  are  approved  for  use  on  aircraft 
registered  in  the  United  States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  water  heaters  of  the 
same  design  approved  for  use  on  aircraft 
registered  in  the  United  States,  the 
proposed  AD  would  require  the 
installation  of  a  pressure  relief  valve 
and  two  3-phase  safety  devices  on  these 
water  heaters.  The  actions  would  be 
required  to  be  accomplished  in 
accordance  with  the  service  bulletin's 
described  previously. 

There  are  approximately  250  water 
heaters  of  the  affected  design  that  are  on 
aircraft  of  U.S.  registry  that  would  be 
affected  by  this  proposed  AD.  and  that 
it  would  take  approximately  six  and  one 
half  work  hours  per  aircraft  to 
accomplish  the  proposed  actions,  and 
that  the  average  labor  rate  is  $60  per 
work  hour.  Required  parts  would  cost 
approximately  $250  per  aircraft.  Based 
on  these  figiues,  the  total  cost  impact  of 
the  proposed  AD  on  U.S.  operators  is 
estimated  to  be  $94,500. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  govenunent  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26.  1979):  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subfects  in  14  CFR  Part  39 

Air  transportation,  Aircraft.  Aviation 
safety.  Safety. 


The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Royal  Inventum  Company:  Docket  No.  95- 
ANE-13. 

Applicability:  Royal  Inventiun  Company 
DRl  and  DR6  series  galley  water  heaters, 
installed  on  but  not  limited  to  Boeing  727 
and  737  series,  McDonnell  Douglas  DC-9 
series;  and  Fokker  F.28  series  (except  Mk. 
0100)  aircraft. 

Note:  This  airworthiness  directive  (AD) 
applies  to  each  water  heater  identified  in  the 
preceding  applicability  provision,  regardless 
of  whether  it  has  been  modified,  altered,  or 
repaired  in  the  area  subject  to 'the 
requirements  of  this  AD.  For  Royal  Inventimi 
water  heaters  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (b)  to  request  approval 
from  the  Federal  Aviation  Administration 
(FAA).  This  approval  may  address  either  no 
action,  if  the  current  configuration  eliminates 
the  unsafe  condition,  or  different  actions 
necessary  to  address  the  unsafe  condition 
described  in  this  AD.  Such  a  request  should 
include  an  assessment  of  the  effect  of  the 
changed  configuration  on  the  unsafe 
condition  addressed  by  this  AD.  In  no  case 
does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  Royal 
Inventum  water  heater  from  the  applicability 
of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously.  To  prevent 
possible  explosion  of  water  heaters  that 
could  cause  personal  injury  and  aircraft 
damage,  accomplish  the  following; 

(a)  Within  90  days  after  the  effective  date 
of  this  AD  install  a  pressure  relief  valve  in 
accordance  with  Inventum  Alert  Service 
Bulletin  (ASB)  DR1/DR6-25-4.  Revision  A, 
dated  December  6, 1993.  or  Inventum  Service 
Bulletin  (SB)  25-330.  Revision  1,  dated  July 
8. 1976;  or  SB  25-331,  Revision  1,  dated 
September  28, 1977;  and  two  3-phase  safety 
devices  in  accordance  with  Inventimi  ASB 
DR1/DR6-25-5,  Revision  A,  dated  December 
6, 1993,  or  SB  25-340,  dated  July  7,  1977;  SB 
25-344,  dated  January  18,  1978;  or  SB  25- 
345,  dated  February  16,  1978;  or  SB  25-346, 
dated  February  16,  1978. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 


provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Boston 
Aircraft  Certification  Office.  The  request 
should  be  forwarded  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  conmients  and  then  send  it  to  the 
Manager,  Boston  Aircraft  Certification  Office. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  Boston 
Aircraft  Certification  OffiCfe. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  aircraft  to 
a  location  where  the  requirements  of  this  AD 
can  he  accomplished. 

Issued  in  Burlington,  Massachusetts,  on 
June  11, 1995. 
James  C.  Jones. 

Acting  Manager.  Engine  and  Propeller 
Directorate.  Aircraft  Certification  Service. 
|FR  Doc.  95-15150  Filed  6-20-95;  8:45  am] 
BILUNG  CODE  MIO-IS-U 


Coast  Guard 

33  CFR  Part  100 
[CGO  09-95-005] 
RIN2115-AE46 

Special  Local  Regulations;  Great 
Lakes  Annual  Marine  Events 

agency:  Coast  Guard.  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  proposes  to 
revise  its  list  of  annual  marine  events 
which  occur  within  the  Ninth  Coast 
Guard  District.  Publication  of  this  list 
will  establish  permanent  special  local 
regulations  for  marine  events  within  the 
Ninth  Coast  Guard  District  which  recur 
on  an  aimual  basis  and  which  have  been 
determined  by  the  District  Commander 
to  require  the  issuance  of  special  local 
regulations.  This  action  is  being  taken  to 
ensure  the  safety  of  life  and  property 
during  each  event,  while  avoiding  the 
necessity  of  publishing  a  separate 
temporary  regulation  each  year  for  each 
event.  The  list  reflects  the  approximate 
dates  and  locations  of  each  annual 
marine  event. 

DATE:  Comments  must  be  received  on  or 
before  August  7, 1995. 
ADDRESSES:  Comments  should  be 
mailed  to  Commander  (oan),  Ninth 
Coast  Guard  District.  1240  East  9th 
Street.  Cleveland.  Ohio  44199-2060. 
The  comments  will  be  available  for 
inspection  and  copying  at  the  Aids  to 
Navigation  and  Waterways  Management 
Branch.  Room  2083, 1240  East  9th 
Street.  Cleveland.  Ohio.  Normal  office 
hours  are  between  8  a.m.  and  4  p.m. 


(EDT),  Monday  through  Friday,  except 
holidays.  Comments  may  also  be  hand 
delivered  to  this  address.  Annual  notice 
of  the  exact  dates  and  times  of  the 
effective  period  of  the  regulation  with 
respect  to  each  event,  the  geographical 
area,  and  details  concerning  the  nature 
of  the  event  and  the  number  of 
participants  and  type(s)  of  vessels 
involved  will  also  be  published  in  local 
notices  to  mariners.  To  be  placed  on  the 
mailing  list  for  such  notices,  write  to 
Commander  (oan).  Ninth  Coast  Guard 
District.  1240  East  Ninth  Street. 
Cleveland.  Ohio  44199-2060. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marine  Science  Technician  Second 
Class  Jeffrey  M.  Yunker,  Ninth  Coast 
Guard  District,  Aids  to  Navigation  and 
Waterways  Management  Branch,  1240 
East  Ninth  Street,  Cleveland,  Ohio 
44199-2060.  (216)  522-3990. 

SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  data, 
views,  or  arguments.  Persons  submitting 
comments  should  include  their  name 
and  address,  identify  this  rulemaking 
[CGD09-95-005]  and  the  specific 
section  of  this  proposal  to  which  each 
comment  applies,  and  give  a  reason  for 
each  comment.  Persons  wanting 
acknowledgment  of  receipt  of  comments 
should  enclose  a  stamped,  self- 
addressed  postcard  or  envelope.  The 
Coast  Guard  plans  no  public  hearing. 
Persons  may  request  a  public  hearing  by 
writing  to  the  Project  Officer  at  the 
address  under  ADDRESSES.  If  it 
determines  that  the  opportunity  for  oral 
presentations  will  aid  this  rulemaking, 
the  Coast  Guard  will  hold  a  public 
hearing  at  a  time  and  place  announced 
by  a  later  notice  in  the  Federal  Register. 

Drafting  Information 

The  drafters  of  this  regulation  are 
Lieutenant  Junior  Grade  Byron  D. 
Willeford.  Project  Officer.  Ninth  Coast 
Guard  District.  Aids  to  Navigation  and 
Waterways  Management  Branch,  and 
Lieutenant  Karen  E.  Lloyd.  Project 
Attorney.  Ninth  Coast  Guard  District 
Legal  Office. 

Discussion  of  Proposed  Regulations 

If  adopted,  this  rulemaking  will 
update  an  existing  list  of  anticipated 
annual  events.  Each  year  various  public 
and  private  organizations  sponsor 
marine  events  on  the  navigable  waters 
of  the  United  States  within  the  Ninth 
Coast  Guard  District.  These  events 
include  slow-moving  boat  parades, 
sailboat  races,  high-speed  hydroplane 


races,  fireworks  displays,  and  other 
water-related  events.  The  listed  events 
are  held  in  approximately  the  same 
location  during  the  same  general 
timeframe  each  year.  Exact  times  and 
dates  will  be  published  in  this  final 
rule.  This  method  streamlines  the 
marine  event  process  for  those  regattas 
and  marine  events  which  have  little 
variation  from  year  to  year. 
Additionally,  it  significantly  reduces  the 
Coast  Guard's  administrative  burden  for 
managing  these  events,  with  no 
reduction  in  services  to  the  maritime 
community.  The  nature  of  each  event  is 
such  that  special  local  regulations  are 
deemed  necessary  to  ensure  the  safety  of 
life,  limb,  and  property  on  and  adjacent 
to  navigable  waters  during  the  events. 
Group  Commanders  have  consulted  and 
will  continue  to  consult  with  parties 
potentially  affected  by  any  significant 
changes  to  the  nature,  date,  time,  and 
location  proposed  by  an  event  sponsor 
for  each  of  the  events  covered  in  this 
rule. 

Table  1  gives  the  approximate  dates, 
times,  and  locations  for  the  aimual 
events  listed.  Each  year,  one  or  more 
Local  Notice  to  Mariners  will  be 
published  giving  the  exact  dates,  times, 
and  locations  for  the  annual  events.  It 
should  be  noted  that  Table  1  in  the 
regulation  is  not  a  complete  list  of  all 
marine  events  that  will  occur  in  the 
Ninth  Coast  Guard  District.  It  does  not 
include  events  which  do  not  require 
special  local  regulations  for  the  safety  of 
life,  limb,  and  property  on  or  adjacent 
to  navigable  waters.  It  also  does  not 
include  nonannual  events  or  events 
which  have  not  been  scheduled  in  time 
for  this  publication. 

Federalism  Implications 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  rulemaking  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Environment 

The  Coast  Guard  is  simply  proposing 
to  revise  its  list  of  annual  marine  events. 
The  listing  itself  will  not  affect  the 
environment.  Upon  receipt  of 
applications,  the  Coast  Guard  will 
conduct  appropriate  environmental 
analysis  for  each  event  in  accordance 
with  section  2.B.2.C  of  Coast  Guard 
Commandant  Instruction  M16475.1B. 
and  the  Coast  Guard  Notice  of  final 
agency  procedures  and  policy  for 
categorical  exclusions  found  at  59  FR 
38654  (July  29. 1994). 


Economic  Asses«nent  and  Certification 

These  regulations  are  not  a  significant 
regulatory  action  under  section  3(fl  of 
Executive  Order  12866  and  do  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  They  have  been  exempted  from 
review  by  the  Office  of  Management  and 
Budget  imder  that  order.  They  are  not 
significant  imder  the  regulatory  policies 
and  procedures  of  the  Department  of 
TransportaUon  (DOT)  (44  FR  11040; 
February  26. 1979).  The  Coast  Guard 
expects  the  economic  impact  of  these 
regulations  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  under  paragraph 
lOe  of  the  regulatory  policies  and 
procedures  of  the  DOT  is  unnecessary. 

Collection  of  Information 

These  regulations  will  impose  no 
collection  information  requirements 
under  the  Paperwork  Reduction  Act,  44 
U.S.C.  3501  et  seq. 

List  of  Subjecte  in  33  CFR  Part  100 

Marine  safety.  Navigation  (water). 
Reporting  and  recordkeeping 
requirements,  Waterways. 

Proposed  Regulations 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  part  100 
of  Title  33,  Code  of  Federal  Regulations, 
as  follows: 

PART  100— {AMENDED] 

1.  The  authority  citation  for  Part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C  1233;  49  CFR  1.46  and 
33  CFR  100.35. 

2.  Section  100.901  is  amended  by 
revising  Table  1  at  the  end  of  the  section 
to  read  as  follows: 

§  100.90 1    Great  Lalies  Annual  Marine 
Events. 

Table  1 

Group  Buffalo.  NY 
Fireworks  by  Grucci 

Sponsor:  New  York  Power  Authority. 

Date:  Last  weekend  of  July. 

Location:  Lake  Ontario,  Wright's  Landing/ 
Oswego  Harlmr,  NY  within  an  800  foot  radius 
of  the  fireworks  launching  platform  located 
in  approximate  position  43"  29'  10"N,  076* 
31' 04  "W  (NAD  83). 

Flagship  International  Kilo  Speed  Challenge 

Sponsor:  Presque  Isle  Powert)oat  Racing 
Association. 

Date:  3rd  or  4th  weekend  of  June. 

Location:  That  pnsrtion  of  Lake  Erie, 
Presque  Isle  Bav.  south  of  a  line  drawn  bora 
42"  08'  54  "N,  080°  05'  42  "W;  to  42°  07'N, 
080°  21'W  (NAD  83)  will  be  a  regulated  area. 
That  portion  of  Lake  Erie.  Presque  Isle  Bay. 
north  of  a  line  drawn  from  42°  08'  54 "N,  080* 
05'  42  "W;  to  42°  07'N.  080°  21'W  (NAD  83) 
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will  be  a  ■■  caution  area  ".  All  vessels 
transiting  the  caution  area  will  be  operated 
at  bare  steerageway,  keeping  the  vessel's 
wake  at  a  minimum,  and  will  exercise  a  high 
degree  of  caution  in  the  area.  The  bay 
entrance  will  not  be  affected. 
Flagship  International  Offshore  Challenge 

Sponsor:  Presque  Isle  Powerboat  Racing 
Association. 

Date:  3rd  or  4th  weekend  of  June. 

Location:  That  portion  of  Lake  Erie. 
Presque  Isle  Bay.  Entrance  Channel,  and  the 
enclosed  area  from  Erie  Harbor  Pier  Head 
Light  (LLNR  3430)  northeast  to  42*  12'  48  "N. 
079*  57'  24"W  (NAD  83).  thence  south  to 
shore  just  east  of  Shades  Beach. 

Friendship  Festival  Airshow 

Sponsor:  Friendship  Festival. 

Date:  4th  of  Jufy  holiday. 

Location:  That  portion  of  the  Niagara  River 
and  Buffalo  Harbor  from: 
Latitude  Longitude 

42*  M.4'N  '  078*  54.1'W,  thence  to 

42*  54.4'N  078*  54.1'W,  thence 

along  the  International  Border  to: 
42*  52.9'N  078*  54.9'W,  thence  to 

4r  52.5'N  078*  54.3'W.  thence  to 

42*  52.7'N  078*  53.9'W.  thence  to 

42*  52.8'N  078*  53.8'W,  thence  to 

4r  53.1'N  078*  53.6'W,  thence  to 

42*  53.2'N  078*  53.6'W,  thence  to 

42*  53.3'N  078*  53.7'W.  thence 

along  the  breakwall  to 
42*  54.4'N  078*  54.1'W. 

(NAD  83) 

Geneva  Offshore  Grand  Prix 

Sponsor:  Great  Lakes  Offshore  Powerboat 
Racing  Association. 

Date:  3rd  or  4th  weekend  of  May. 

Location:  That  portion  of  Lake  Erie  from: 
Latitude  Longitude 

41*  51.5'N  080*  58.2'W.  thence  to 

41*  52.4'N  080*  53.4'W.  thence  to 

41*  53ti  080*  53.4'W.  thence  to 

41*  52.2'N  080*  58.2'W.  thence  to 

41*  51.5'N  080*  58.2'W. 

(NAD  83) 

Sodus  Bay  4th  of  July  Fireworks 

Sponsor:  Sodus  Bay  Historical  Society. 

Date;  4th  of  July  holiday. 

Location:  Lake  Ontario,  within  a  500  foot 
radius  around  a  barge  anchored  in 
approximate  position  43°  15.73T>J,  076° 
58.23'W  (NAD  83),  in  Sodus  Bay. 

Tatlship  Erie 

Sponsor:  Erie  Maritime  Programs,  Inc. 

Date:  1st  or  2nd  weekend  of  July. 

Location:  That  portion  of  Lake  Erie. 
Presque  Isle  Bay  Entrance  Chaimel  and 
Presque  Isle  Bay  bom: 
Latitude  Longitude 

42*  lO'N  080*  03'W,  thence  to 

42*08.1'N  080*  07'W,  thence  to 

42*  07.9'N  080*  06.8'W.  thenCB  east 

along  the  shoreline  and  structures  to; 
42*  09.2'N  080*  02.6'W.  thence  to 

42*  lO'N  080*  03'W. 

(NAD  83) 


Thomas  Graves  Memorial  Fireworks  Display 

Sponsor:  Port  Bay  Improvement 
Association. 

Date:  1st  or  2nd  weekend  of  July. 

Location:  That  portion  of  Lake  Ontario, 
Port  Bay  Harbor,  NY  within  a  500  foot  radius 
surrounding  a  barge  anchored  in  approximate 
position  47°  17'  46  "N,  076'  50"  02  "W.  (NAD 
83) 
Thunder  Island  Offshore  Challenge 

Sponsor:  Thunder  on  the  Water  Inc. 

Dote:  3rd  or  4th  weekend  of  June. 

Location:  That  portion  of  Lake  Ontario, 
Oswego  Harbor  from  the  West  Pier  Head 
Light  (LLNR  2080)  north  to: 
Latitude  Longitude 

43°  29'  02"N  076*  32'  04"W,  thence 

to 
43*  26'  18"N  076*  39'  30"W.  thence 

to 
43*  24'  55  "N  076*  37'  45"W.  thence 

along  the  shoreline  to  the  West  Pier  Head  Light 

(LLNR  2080). 

(NAD  83)  - 

We  Love  Erie  Days  Fireworks 

Sponsor:  We  Love  Erie  Days  Festival,  Inc. 

Date:  3rd  weekend  of  August. 

Location:  That  portion  of  Lake  Erie,  Erie 
Harbor,  within  a  300  foot  radius,  surrounding 
the  Erie  Sand  and  Gravel  Pier,  located  in 
position  42°  08'  16  "N,  080°  05'  40"W  (NAD 
83). 

Group  Detroit,  MI 

Bay  City  Fireworks  Display 

Sponsor:  Bay  Qty  Fraternal  Order  of 
Police,  Lodge  103. 

Date:  4th  of  July  holiday. 

Location:  Saginaw  River,  from  the  Veterans 
Memorial  Bridge  to  approximately  1000 
yards  south  of  the  River  Walk  Pier,  near  Bay 
aty.  Ml. 
Detroit  APBA  Gold  Cup  Race 

Sponsor:  Spirit  of  Detroit  Association. 

Dote:  1st  or  2nd  weekend  of  June. 

Location:  Detroit  River,  between  Belle  Isle 
and  the  U.S.  shoreline,  near  Detroit,  Ml. 
Bound  on  the  west  by  the  Belle  Isle  Bridge 
and  on  the  east  by  a  north-south  line  drawn 
through  the  Waterworks  Intake  Cribe  Light 
(LLNR  1022). 
Buick  Watersports  Weekend 

Sponsor:  Adore  Ltd.  and  APBA. 

Dtote;  3rd  or  4th  weekend  of  July. 

Location:  That  portion  of  the  Saginaw 
River  from  the  Liberty  Bridge  on  the  north  to 
the  Veterans  Memorial  Bridge  on  the  south, 
near  Bay  City,  MI. 

Qeveland  Charity  Classic 

Sponsor:  Lake  Erie  Offshore  Racing,  Ltd. 

Date:  3rd  or  4th  weekend  of  July. 

Location:  That  portion  of  Lake  Eric, 
Cleveland  Harbor  from  the  Cleveland 
Waterworks  Intake  Crib  Light  (LLRN  4030) 
to: 

Latitude  Longitude 

41*  3a7'N  081*  43.1 'W  (West) 

Pierhead  Light,  LLNR 
4160).  thence 
along  the  breakwater  to. 


41*  30.4'N  081*  42.9'W  (West 

Breakthrough  Light. 

LLNR  4175),  thence 

to, 
41*  30.2'N  081*  42.8'W  (West  Pier 

Light.  LLNR  4185). 

thence 
along  the  shoreline  and  structure  to, 
41*  32.5'N  081*  38.3'W  (Disposal 

Ught  B,  LLNR  4045). 

thence  to. 
41*  sa-N  081*  45'W  (Cleveland 

Waterworks  Intake 

Crib  Light  LLNR 

4030).     . 

(NAD  83) 

Cleveland  National  Air  Show 

Sponsor:  Cleveland  National  Air  Show. 
Date:  Labor  Day  Weekend. 
Location:  That  portion  of  Lake  Erie  and 
Cleveland  Harbor  (near  Burke  Lakefront 
Airport)  from  shore  position  41°  31'  52"N, 
081°  39'  17.5"W,  northwest  to  41°  32'  19"N, 
081°  39'  42.3"W.  then  southwest  to  the  East 
Pierhead  Ught  (LLNR  4075),  thence 
southeast  on  a  bearing  of  145  degrees  true  to 
shore  (NAD  83). 
Cleveland  Offshore  Grand  Prix 

Sponsor:  Great  Lakes  Offshore  Powerboat 
Racing  Association. 
Date:  1st  or  2nd  weekend  of  August. 
Location:  That  portion  of  Lake  Erie, 
Cleveland  Harbor  from  the  Cleveland 
Watei^vorks  Intake  Crib  Light  (LLNR  4030) 
to: 

Latitude  Longitude 

41*  30.7'N  081*  43.1'W  (West) 

Pierhead  Light.  LLNR 

4160),  thence 
along  the  breakwater  to, 
41*  30.4'N  081*  42.9'W  (West 

Breakwater  Light. 

LLNR  4175),  thence 

to. 
41*  30.2'N  081*  42.8'W  (West  Pier 

Light.  LLNK  4185), 

thence 
along  the  shoreline  and  structures  to: 
41*  32.5'N  081*  38.3'W  (Disposal 

Light  B.  LLNR  4045), 

thence  to, 
41*  33'N  081*  45'W  (Cleveland 

Waterworks  Intake 

aib  Light  LLNR 

4030). 

(NAD  83) 
Flatsfest 

Sponsor:  Flats  Riverfest  (Corporation. 

Dote:  3rd  or  4th  weekend  of  July. 

Location:  Cuyahoga  River,  Conrail  Railroad 
Bridge  at  Mile  0.8  above  the  mouth  of  the 
river  to  the  Eagle  Avenue  Bridge,  near 
Cleveland,  OH. 
International  Bay  City  River  Road 

Sponsor:  Bay  City  River  Roar,  Inc. 

Dote;  3rd  or  4th  weekend  of  June. 

Location:  That  pwrtion  of  the  Saginaw 
River  from  the  Liberty  Bridge  on  the  north  to 
the  Veterans  Memorial  Bridge  on  the  south, 
near  Bay  City,  Ml. 
International  Freedom  Festival  Fireworks 

Sponsor:  Detroit  Renaissance  Foundation. 

Date:  3rd  or  4th  week  of  June. 


Location:  The  Detroit  River  between  063° 
03'W  (Cobo  Hall)  and  083°  01'  27''W  (NAD 
83)  (Huron  Cement). 

International  Freedom  Festival  Tug  Across 
the  River 

Sponsor:  Detroit  Renaissance  Foundation. 

Date:  3rd  or  4th  week  of  June. 

Location:  That  portion  of  the  Detroit  River 
bounded  on  the  south  by  the  International 
Boundary,  on  the  west  by  083°  03'W,  on  the 
east  by  083°  02'W,  (NAD  83)  and  on  the  north 
by  the  U.S.  shoreline. 

Port  Clinton  Offshore  Grand  Prix 

Sponsor:  Great  Lakes  Offshore  Powerboat 
Racing  Association. 

Date:  1st  or  2nd  weekend  of  July. 

Location:  That  portion  of  western  Lake 
Erie: 

Latitude  Longitude 

41*  31.2'N  082*  56.1'W,  thence 

along  the  shoreline  and  structure  to 
41*  33.3'N  082°  51.3'W,  thence  to 

41*  33.3'N  082*  52.8'W,  thence  to 

41*  31.2'N  082*  56.1W. 

(NAD  83) 

Port  Huron  to  Mackinac  Island  Race 

Sponsor:  Bayview  Yacht  Club. 

Date:  2nd  or  3rd  weekend  of  July. 

Location:  That  portion  of  the  Black  River, 
St  Clair  River,  and  Lower  Lake  Huron  6x)m: 
Latitude  Longitude 

42*  58.8'N  082"  28'W,  to 

42°  58.4'N  082*  24.8'W.  thence 

northward  along  the  International  Boundary  to 
43*  02.8'N  082"  23.8'W,  to 

43°  02.8'N  082*  26.8'W.  thence 

southward  along  the  U.S.  shoreline  to 
42°  58.9'N  082°  26'W,  thence  to 

42°  58.8'N  082°  26'W 

(NAD  83) 

Thunder  on  the  River  Hydroplane  Race 

Sponsor:  Toledo  Prop  Spinners. 

Date:  3rd  or  4th  weekend  of  August. 

Location:  Maumee  River,  between  the 
Martin  Luther  King  and  Anthony  Wayne 
bridges,  near  Toledo,  OH. 

Toledo  4th  of  July  Fireworks 

Sponsor:  City  of  Toledo. 

Date:  4th  of  July  weekend. 

Location:  Maumee  River,  between  the 
Martin  Luther  King  and  Anthony  Wayne 
bridges,  near  Toledo,  OH. 

Toledo  Labor  Day  Fireworks 

Sponsor:  Reams  Broadcasting  Corporation. 

Date:  Labor  Day. 

Location:  Maumee  River,  between  the 
Martin  Luther  King  and  Anthony  Wayne 
bridges,  near  Toledo,  OH. 

Group  Sault  Ste.  Marie.  MI 
Bridgefest  Regatta 

Sponsor:  Bridgefest  Committee. 

Date:  2nd  weekend  of  June. 

Location:  Keweenaw  Waterway,  from  the 
Houghton  Hancock  Lifl  Bridge  to  1000  yards 
west  of  the  bridge,  near  Houghton.  Ml. 

Duluth  Fourth  Fest  Fireworks 

Sponsor:  Office  of  the  Mayor,  Duluth,  MN. 
Date:  4th  of  July  weekend. 


Location:  That  portion  of  the  Duluth 
Harbor  Basin  Northern  Section  bounded  in 
the  south  by  a  line  drawn  on  a  bearing  of 
087°  true  from  the  Cargill  Pier  through 
Duluth  Basin  Lighted  by  Buoy  »5  (LLNR 
15905)  to  the  opposite  shore  on  the  north  by 
the  Duluth  Aerial  Bridge.  That  portion  of 
Duluth  Harbor  Basin  Northern  Section  within 
600  yards  of  position  46°  46'  47"N,  092°  06' 
10  "W  (NAD  83). 

July  4th  Fireworks 

Sponsor:  City  of  Sault  Ste  Marie,  MI. 

Date:  4th  of  July  weekend. 

Location:That  portioi.  of  the  St.  Marys 
River,  Sault  Ste.  Marie,  MI  within  a  1000  foot 
radius  of  Brady  Park,  located  on  the  south 
shore  of  the  river.  These  waters  are  enclosed 
by  the  Locks  to  the  west  and  to  the  east  from 
a  line  drawn  from  the  pier  light  of  the  east 
center  pier  to  the  U.S.  Coast  Guard  Base  to 
the  southeast. 

National  Cherry  Festival  Blue  Angels  Air 
Demonstration 

Sponsor:  National  Cherry  Festival  Inc. 

I)ate:  1st  week  of  July. 

Location:  That  portion  of  the  Western  arm 
of  the  Grand  Traverse  Bay,  Traverse  City,  Ml, 
enclosed  by  straight  lines  connecting  the 
following  geographic  coordinates. 
Latitude  Longitude 

44°  46.8'N  085*  38.3'W,  to 

44°  46.5'N  085*  35.5'W,  to 

44°  46'N  085°  35.8'W,  to 

44°  46.5'N  085*  38.5'W,  thence  to 

44°  46.8'N  085*  38.3'W. 

(NAD  83) 

Venetian  Festival  Yacht  Parade 

Sponsor:  Charlevoix  Chamber  of 
Commerce. 

Date:  3rd  or  4th  weekend  of  July. 

Location:  That  portion  of  the  upper  and 
lower  section  of  the  Pine  River,  to  include 
Round  Lake,  from: 


Latitude 

Longitude 

45°  19.3'N 

085°  15.9'W,  (North 

Pierhead  Light,  LLNR 

17920)  thence  to. 

45°  18.9'N 

085°  14.7'W,  (Pine  River 

Light  3,  LLNR  17945) 

thence  to. 

45°  18.8'N 

085°  14.7'W,  (Pine  River 

Channel  Lighted  Buov 

2,  LLNR  17950) 

thence  to. 

45°  19'N 

085°  15.9'W,  (South 

Pierhead  Light,  LLNR 

17925)  thence  to. 

45°  19.3'N 

085°  15.9'W. 

(NAD  02) 

Group  Grand  Haven,  MI 

Coast  Guard  Festival  Fireworks 

Sponsor:  Grand  Haven  Coast  Guard 
Festival,  Inc. 

Date:  1st  weekend  of  August. 

Location:  That  portion  of  the  Grand  River. 
Grand  Haven,  MI,  from  a  north-south  line 
drawn  from  the  North  Pierhead  Light 
Number  1  (LLNR  18045)  on  the  north  to  the 
South  Pierhead  Entrance  Light  (LLNR  18035) 
on  the  south,  thence  down  river  to  the  US  31 
Bascule  Bridge  (mile  2.89). 


Grand  Haven  Area  Jaycees  Annual  4th  of  July 
Fireworks  Display 

Sponsor:  Grand  Haven  Area  Jaycees. 

Date:  1st  week  of  July. 

Location:  That  p>ortion  of  the  Grand  River, 
Grand  Haven,  Ml  from  the  pier  heads  (mile 
0.0)  to  the  US  31  Bascule  Bridge  (mile  2.89). 

Tulip  Time  Fireworks  and  Water  Ski  Show 

Sponsor:  Holland  Tulip  Time  Festival  Inc. 

Date:  1st  weekend  of  May 

Location:  That  portion  of  Lake  Macatawa, 
Holland  Harbor,  east  of  a  north-south  line, 
from  shore  to  shore,  at  position  086°  OB'W. 
(NAD  83) 

Tulip  Time  Water  Ski  Show 

Sponsor:  Holland  Tulip  Time  Festival  Inc. 

Date:  2nd  weekend  of  May. 

Location:  That  portion  of  Lake  Macatawa, 
Holland  Harbor,  east  of  a  north-south  line, 
from  shore  to  shore,  at  position  086°  08'W. 
(NAD  83) 

Waves  of  Thunder  Offshore  Race 

Sponsor:  Michigan  Offshore  Powerboat 
Racing  Association. 

Date:  3rd  weekend  of  June. 

Location:  That  portion  of  Lake  Michigan, 
from  the  South  Pierhead  Light  (LLNR  18520) 
south  along  the  shoreline  to: 
Latitude  Longitude 

42*  19'N  086*  19.3'W,  thence  to 

42*  19.5'N  086*  19.8'W,  thence  to 

42*  23.9'N  086*  18.7'W,  thence  to 

42*  23.9'N  086*  17'W. 

(NAD  83) 

West  Michigan  Offshore  Powerboat 
Challenge 

Sponsor:  Michigan  Offshore  Powerboat 
Racing  Association. 
Date:  1st  or  2nd  weekend  of  September. 
Location:  That  portion  of  Lake  Michigan 
from: 

Latitude  Longitude 

43*  03.4'N  086°  15.3'W  (Grand 

Haven  South  Pierhead 
Entrance  Light.  LLNR 
18965).  thence 
along  the  taeakwater  and  shoreline  to 
42°  54.8'N  086*  13'W,  thence  to 

42°  54.8'N  086*  15.7'W,  thence  to 

43*  03.4'N  086*  15.7'W.  thence  to 

43*  03.4'N  086*  15.3'W  (Grand 

Haven)  South 
Pierhead  Entrance 
Light.  LLNR  18965). 

(NAD  83) 

Group  Milwaukee,  WI 

Chicago  Air  and  Water  Show 

Sponsor:  Chicago  Park  District. 

Date:  3rd  or  4tb  weekend  of  August. 

Location:  That  portion  of  Lake  Michigan 
from  41°  55'  54 "N  at  the  shoreline,  then  east 
to  a  point  at  41°  55'  54"N,  87°  37'  12"W, 
thence  southeast  to  a  point  at  41°  54 'N,  87" 
36'W,  (NAD  83)  then  a  line  drawn 
southwestward  to  the  northeast  comer  of  the 
Central  District  Filtration  Plant  Breakwall, 
thence  due  west  to  shore. 

Festa  Italiana 

Sponsor:  The  Italian  Community  Onter. 
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Date:  3rd  weekend  of  July. 

Location:  The  uncharted  lagoon  or  basin  in 
Milwaukee  Harbor  north  of  the  mouth  of  the 
Milwaukee  River  and  directly  adjacent  to  the 
Summerfest  grounds,  enclosed  by  shore  on 
the  west  and  a  "comma"  shaped  man-made 
rock  wall  on  the  east.  The  construction  of  the 
lagoon  is  such  that  a  small  "basin"  has  been 
created  with  one  entrance  located  at  the 
northwest  end,  thus,  there  is  no  "thru 
traffic". 
Milwaukee  Summerfest 

Sponsor:  Milwaukee  World  Festival,  Inc. 

Date:  Last  week  of  June  through  2nd 
weekend  of  July. 

Location:  The  uncharted  lagoon  or  basin  in 
Milkwaukee  Harbor  north  of  the  mouth  of  the 
Milwaukee  River  and  directly  adjacent  to  the 
Summerfest  grounds,  enclosed  by  shore  on 
the  west  and  a  "comma"  shaped  man-made 
rock  wall  on  the  east.  The  construction  of  the 
lagoon  is  such  that  a  small  "basin"  has  been 
created  with  one  entrance  located  at  the 
northwest  end,  thus,  there  is  no  "thru 
traffic".  Four  special  buoys  will  be  set  by  the 
sponsor  to  delineate  the  entrance  to  the 
lagoon. 
Racine  on  the  Lakefront  Airshow 

Sponsor  Rotary  Club  of  Racine. 

Date:  2nd  weekend  of  June. 

Location:  That  portion  of  Racine  Harbor. 
Lake  Michigan  bounded  by  the  following 
comer  points; 

Southeast  Corner-^ 204 1.95'N  87''45.5'W 
Southwest  Comer-^2''41.95'N  87°47.2'W 
Northwest  Comer-^2°45.6'N  87"  46.2'W 
Northeast  Comer— 42°45.6'N  87°  45.5'W. 
(NAD  83) 

Dated:  May  17. 1995. 
Rudy  K.  Peschel, 

Rear  Admiral.  Coast  Guard,  Commander, 
Ninth  Coast  Guard  District. 
(FR  Doc.  95-15223  Filed  6-20-95;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[Region  II  Docket  No.  133;  NJ20-1 -6709b: 
FRL-5218-4] 

Approval  and  Promulgation  of 
Implementation  Plans;  Gasoline 
Volatility  Regulation  State  of  New 
Jersey 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  EPA  proposes  to  approve 
the  State  Implementation  Plan  (SIP) 
revision  submitted  by  the  State  of  New 
Jersey  which  incorporates  into  the  New 
Jersey  SIP  revisions  to  Subchapter  25, 
"Control  and  Prohibition  of  Air 
Pollution  by  Vehicular  Fuel."  These 
revisions  include  a  modiBcation  to  the 
State's  volatility  standard  for  vehicular 


fuels  and  the  addition  of  a  procedure  by 
which  persons  may  apply  for  an 
exemption  from  the  Reid  Vapor  Pressure 
(RVP)  standard  that  allows  the  use  of 
gasoline  which  does  not  comply  with 
that  standard.  This  action  is  necessary 
to  keep  the  State's  SIP  consistent  with 
changes  to  its  existing  regulations.  In 
the  final  rules  section  of  this  Federal 
Register,  EPA  is  approving  the  State's 
SIP  revision  as  a  direct  final  rule 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
revision  and  anticipates  no  adverse 
comments.  A  detailed  rationale  for  the 
action  is  set  forth  in  the  direct  final  rule. 
If  no  adverse  comments  are  received  in 
response  to  that  direct  final  rule  no 
further  activity  is  contemplated  in 
relation  to  this  proposed  rule.  If  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  The  EPA 
will  not  institute  a  second  comment 
period  on  this  proposed  rule.  Any 
parties  interested  in  commenting  on  this 
action  should  do  so  at  this  time. 

DATES:  Ckimments  must  be  received  on 
orbeforejuly  21,  1995. 

ADDRESSES:  All  comments  should  be 
addressed  to:  William  S.  Baker,  Chief, 
Air  Programs  Branch,  Air  and  Waste 
Management  Division,  Environmental 
Protection  Agency,  Region  II  Office,  26 
Federal  Plaza.  New  York.  New  York 
10278. 

Copies  of  the  State  submittal  are 
available  at  the  following  locations  for 
inspection  during  normal  business 
bom's: 

Environmental  Protection  Agency. 
Region  II  Office.  Library,  26  Federal 
Plaza,  room  402,  New  York,  New  York 
10278. 

New  Jersey  Department  of 
Environmental  Protection,  Bureau  of 
Air  Quality  Planning,  401  East  State 
Street,  CN027,  Trenton,  New  Jersey 
08625. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  P.  Mollzen,  Environmental 
Engineer,  Technical  Evaluation  Section, 
Air  Programs  Branch.  Environmental 
Protection  Agency.  26  Federal  Plaza, 
Room  1034A.  New  York,  New  York 
10278,(212)264-2517. 

SUPPLEMENTARY  INFORMATION: 
Background 

For  additional  information  see  the 
direct  final  rule  which  is  published  in 
the  rules  section  of  this  Federal 
Register. 


Dated:  May  2.  1995. 
William ).  Muszynski, 

Deputy  Regional  Administrator 

[FR  Doc.  95-15035  Filed  6-20-95;  8:45  am) 
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40  CFR  Part  70 
[FL01;FRL-5225-2] 

Clean  Air  Act  Proposed  Interim 
Approval  of  Operating  Permit  Program; 
Florida 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Proposed  interim  approval. 

SUMMARY:  EPA  proposes  interim 
approval  of  the  operating  permit 
program  submitted  by  the  State  of 
Florida  for  the  purpose  of  complying 
with  Federal  requirements  which 
mandate  that  states  develop,  and  submit 
to  EPA,  programs  for  issuing  operating 
permits  to  all  major  stationary  sources, 
and  to  certain  other  sources. 
DATES:  Comments  on  this  proposed 
action  must  be  received  in  writing  by 
July  21, 1995. 

ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Carla  E. 
Pierce,  Chief,  Air  Toxics  Unit/Title  V 
Program  Development  Team,  Air 
Programs  Branch,  at  the  EPA  Region  4 
office  listed  below.  Copies  of  Florida's 
submittal  and  other  supporting 
information  used  in  developing  the 
proposed  interim  approval  are  available 
for  inspection  during  normal  business 
hours  at  the  following  location:  U.S. 
Environmental  Protection  Agency, 
Region  4.  345  Courtland  Street.  NE. 
Atlanta.  GA  30365. 

FOR  FURTHER  INFORMATION  CONTACT:  Kim 
Gates,  Title  V  Program  Development 
Team,  Air  Programs  Branch,  Air 
Pesticides  &  Toxics  Management 
Division,  U.S.  Environmental  Protection 
Agency,  Region  4,  345  Courtland  Street, 
NE,  Atlanta,  GA  30365,  (404)  347-3555, 
Ext.  4146. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  and  Purpose 

A.  Introduction 

As  required  under  title  V  of  the  Clean 
Air  Act  ("the  Act")  as  amended  by  the 
1990  Clean  Air  Act  Amendments,  EPA 
promulgated  rules  on  July  21, 1992  (57 
FR  32250),  that  define  the  minimum 
elements  of  an  approvable  state 
operating  permit  program  and  the 
corresponding  standards  and 
procedvu-es  by  which  EPA  will  approve, 
oversee,  and  withdraw  approval  of  state 
operating  permit  programs.  These  rules 


are  codified  at  40  Code  of  Federal 
Regulations  (CFR)  part  70.  Title  V  and 
part  70  require  that  states  develop,  and 
submit  to  EPA,  programs  for  issuing 
operating  permits  to  all  major  stationary 
sources  and  to  certain  other  sources. 

The  Act  requires  states  to  develop  and 
submit  these  programs  to  EPA  by 
November  15,  1993,  and  EPA  to  approve 
or  disapprove  each  program  within  one 
year  after  receiving  the  submittal.  If  the 
State's  submission  is  materially  changed 
during  the  one-year  review  period,  40 
CFR  70.4(e)(2)  allows  EPA  to  extend  the 
review  period  for  no  more  than  one  year 
following  receipt  of  the  additional 
materials.  EPA  received  Florida's  title  V 
operating  permit  program  submittal  on 
November  16,  1993.  The  State  provided 
EPA  with  additional  materials  in 
supplemental  submittals  dated  July  8, 
1994,  November  28, 1994,  DecembOT  21, 
1994,  December  22. 1994,  and  January 
11, 1995.  Because  these  supplements 
materially  changed  the  State's  title  V 
program  submittal,  EPA  has  extended 
the  one-year  review  period. 

EPA  reviews  state  operating  permit 
programs  pursuant  to  section  502  of  the 
Act  and  40  CFR  part  70,  which  together 
outUne  criteria  for  approval  or 
disapproval.  Where  a  program 
substantially,  but  not  fully,  meets  the 
requirements  of  part  70,  EPA  may  grant 
the  program  interim  approval  for  a 
period  of  up  to  two  years.  If  EPA  has  not 
fully  approved  a  program  by  November 
15, 1995,  or  by  the  end  of  an  interim 
program,  it  must  establish  and 
implement  a  Federal  operating  permit 
program  for  that  state. 

B.  Federal  Oversight  and  Sanctions 

If  EPA  grants  interim  approval  to 
Florida's  program,  the  interim  approval 
would  extend  for  two  years  following 
the  effective  date  of  final  interim 
approval,  and  could  not  be  renewed. 
During  the  interim  approval  period,  the 
State  of  Florida  would  not  be  subject  to 
sanctions,  and  EPA  would  not  be 
obligated  to  promulgate,  administer,  and 
enforce  a  Federal  operating  permit 
program  for  the  State.  Permits  issued 
imder  a  program  with  interim  approval 
are  fully  effective  with  respect  to  part 
70.  The  12-month  time  period  for 
submittal  of  permit  applications  by 
sources  subject  to  part  70  requirements 
and  the  three-year  time  period  for 
processing  the  initial  permit 
applications  begin  upon  the  effective 
date  of  final  interim  approval. 

Following  the  granting  of  final  interim 
approval,  if  Florida  fails  to  submit  a 
complete  corrective  program  for  full 
approval  by  the  date  six  months  before 
expiration  of  the  interim  approval,  EPA 
will  start  an  18-month  clock  for 


mandatory  sanctions.  If  Florida  then 
fails  to  submit  a  corrective  program  that 
EPA  finds  complete  before  the 
expiration  of  that  18-month  f)eriod,  EPA 
is  required  to  apply  one  of  the  sanctions 
in  section  179(b)  of  the  Act,  which  will 
remain  in  effect  luitil  EPA  determines 
that  Florida  has  corrected  the  deficiency 
by  submitting  a  complete  corrective 
program.  Moreover,  if  the  Administrator 
finds  a  lack  of  good  faith  on  the  part  of 
Florida,  both  sanctions  under  section 
179(b)  will  apply  after  the  expiration  of 
the  18-month  period  until  the 
Administrator  determines  that  Florida 
has  come  into  compliance.  In  any  case, 
if,  six  months  after  application  of  the 
first  sanction,  Florida  still  has  not 
submitted  a  corrective  program  that  EPA 
determines  to  be  complete,  a  second 
sanction  will  be  required. 

If,  following  final  interim  approval, 
EPA  disapproves  Florida's  complete 
corrective  program,  EPA  will  be 
required  to  apply  one  of  the  section 
179(b)  sanctions  on  the  date  18  months 
after  the  effective  date  of  the 
disapproval,  unless  prior  to  that  date 
Florida  has  submitted  a  revised  program 
and  EPA  has  determined  that  it 
corrected  the  deficiencies  that  prompted 
the  disapproval.  Moreover,  if  the 
Administrator  finds  a  lack  o%ood  faith 
on  the  part  of  Florida,  both  sanctions 
imder  section  179(b)  will  apply  after  the 
expiration  of  the  18-month  period  imtil 
the  Administrator  determines  that 
Florida  has  come  into  compliance.  In  all 
cases,  if  six  months  after  EPA  applies 
the  first  sanction,  Florida  has  not 
submitted  a  revised  program  that  EPA 
determines  to  have  corrected  the 
deficiencies  that  prompted  disapproval, 
a  second  sanction  will  be  required. 

In  addition,  discretionary  sanctions 
may  be  applied  where  warranted  any 
time  after  the  end  of  an  interim  approval 
period  if  a  state  has  not  timely 
submitted  a  complete  corrective 
program  or  EPA  has  disapproved  a 
submitted  corrective  program. 
Moreover,  if  EPA  has  not  granted  full 
approval  to  a  state  program  by  the 
expiration  of  an  interim  approval  and 
that  expiration  occurs  after  November 
15, 1995,  EPA  must  promulgate, 
administer,  and  enforce  a  Federal 
operating  permit  program  for  that  state 
upon  interim  approval  expiration. 

n.  Proposed  Action  and  Implications 

A.  Analysis  of  State  Submission 

EPA  has  concluded  that  the  operating 
permit  program  submitted  by  Florida 
substantially  meets  the  requirements  of 
title  V  and  part  70.  and  proposes  to 
grant  interim  approval  to  the  program. 
For  detailed  information  on  the  analysis 


of  the  State's  submission,  please  refer  to 
the  Technical  Support  Document  (TSD) 
contained  in  the  docket  at  the  address 
noted  above. 

1.  Support  Materials 

Pursuant  to  section  502(d)  of  the  Act, 
each  state  must  develop  and  submit  to 
the  Administrator  an  operating  permit 
program  under  state  or  local  law  or 
under  an  interstate  compact  meeting  the 
requirements  of  title  V  of  the  Act.  On 
November  16, 1993,  EPA  received  the 
title  V  operating  permit  program 
submitted  by  the  State  of  Florida.  The 
Florida  Department  of  Environmental 
Protection  (FDEP)  requested,  imder  the 
signatiue  of  the  Florida  Governor's 
designee,  approval  of  its  operating 
permit  program  with  full  authority  to 
administer  the  program  in  all  areas  of 
the  State  of  Florida,  with  the  exceptions 
of  Indian  reservations  and  tribal  lands. 
The  State  supplemented  the  program 
submittal  on  July  8.  1994,  November  28, 
1994,  and  December  22,  1994. 

The  Florida  submittal  addresses,  in 
Section  II  entitled  "Complete  Program 
Description,"  the  requirement  of  40  CFR 
70.4(b)(1)  by  describing  how  the  State 
intends  to  carry  out  its  responsibiUties 
under  the  part  70  regulations.  EPA  has 
deemed  the  program  description  to  be 
sufficient  for  meeting  the  requirement  of 
40  CFR  70.4(b)(1). 

Pursuant  to  40  CFR  70.4(b)(3),  each 
state  is  required  to  submit  a  legal 
opinion  from  the  Attorney  General  (or 
the  attorney  for  the  state  air  pollution 
control  agency  that  has  independent 
legal  coimsel)  demonstrating  adequate 
authority  to  carry  out  all  aspects  of  the 
title  V  operating  permit  program.  The 
State  of  Florida  submitted  a  General 
Counsel  Opinion  and  a  Supplementary 
General  Counsel  Opinion  demonstrating 
adequate  legal  authority  as  required  by 
Federal  law  and  regulation. 

Section  70.4(b)(4)  requires  the 
submission  of  relevant  permitting 
program  documentation  not  contained 
in  the  regulations,  such  as  permit 
apphcation  forms,  permit  forms,  and 
relevant  guidance  to  assist  in  the  State's 
implementation  of  its  permit  program. 
Appendix  I  of  Florida's  submittal 
includes  the  permit  application  form, 
and  EPA  has  determined  that  the 
apphcation  form  meets  the  requirements 
of  40  CFR  70.5(c). 

2.  Regulations  and  Program 
Implementation 

The  State  of  Florida  developed 
Chapter  62-213  of  the  Florida 
Administrative  Code  (F.A.C.)  for  the 
implementation  of  the  substantive 
requirements  of  40  CFR  part  70.  The 
State  also  made  changes  to  Chapters  62- 
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103  and  62-210,  F.A.C.  to  implement 
other  part  70  requirements.  These  rules 
and  several  other  rules  and  statutes 
providing  for  State  permitting  and 
administrative  actions,  were  submitted 
by  Florida  with  sufficient  evidence  of 
procedurally  correct  adoption  as 
required  by  40  CFR  70.4(b)(2) 

The  Florida  program,  in  Rules  62- 
213.100  and  62-213.200.  F.A.C. 
substantially  meets  the  requirements  of 
40  CFR  70.2  and  70.3  with  regards  to 
applicability.  However,  the  portion  of 
the  State's  definition  of  "major  source" 
in  Rule  62-213.200{19)(a),  F.A.C. 
implies  that  emissions  of  criteria 
pollutants  from  any  oil  or  gas 
exploration  or  production  well  (with  its 
associated  equipment)  and  emissions 
from  any  pipeUne  compressor  or  pump 
station  will  not  be  aggregated  with 
emissions  of  criteria  pollutants  from 
other  similar  units.  Since  the  State's 
definition  of  "major  source"  conflicts 
with  the  part  70  definition.  Florida  has 
initiated  rulemaking  to  clarify  that  the 
non-aggregation  in  the  described 
situations  applies  only  to  hazardous  air 
pollutants  (HAPs).  Finalization  of  this 
rulemaking  is  a  condition  of  full 
program  approval. 

Floridas  program,  in  Rules  62- 
210.900  and  62-213.420.  F.A.C. 
substantially  meets  the  requirements  of 
40  CFR  70.5  for  complete  permit 
application  forms.  However,  the  State's 
program,  in  Rule  62-4.090,  F.A.C.  . 
requires  renewal  applications  to  be 
submitted  60  days  prior  to  expiration  of 
existing  operating  permits.  This 
requirement  conflicts  with  the 
requirement  of  40  CFR  70.5(a)(l)(iii) 
because  the  State's  timeframe  does  not 
ensure  that  a  permit  will  not  expire 
prior  to  renewal.  Florida  has  initiated 
rulemaking  to  require  submittal  of 
renewal  applications  six  months  prior  to 
expiration  of  existing  operating  permits. 
Finalization  of  this  rulemaking  is  a 
condition  of  full  program  approval. 

Section  70.4(b)(2)  requires  states  to 
include  in  their  part  70  programs  any 
criteria  used  to  determine  insignificant 
activities  or  emission  levels  for  the 
purposes  of  determining  complete 
applications.  Section  70.5(c)  states  that 
an  application  for  a  part  70  permit  may 
not  omit  information  needed  to 
determine  the  applicability  of,  or  to 
impose,  any  applicable  requirement,  or 
to  evaluate  appropriate  fee  amounts. 
Section  70.5(c)  also  states  that  EPA  may 
approve,  as  part  of  a  state  program,  a  hst 
of  insignificant  activities  and  emissions 
levels  which  need  not  be  included  in 
permit  applications.  Under  part  70.  a 
state  must  request  and  EPA  may 
approve  as  part  of  that  state's  program 
any  activities  or  emission  levels  that  the 


state  wishes  to  consider  insignificant. 
Part  70,  however,  does  not  establish 
emissions  thresholds  for  insignificant 
activities.  EPA  has  accepted  emissions 
thresholds  of  five  tons  per  year  for 
criteria  pollutants,  and  the  lesser  of 
1000  pounds  per  year  or  section  112(g) 
de  minimis  levels  for  HAPs.  as 
reasonable. 

Florida's  title  V  program  includes 
three  different  approaches  to 
establishing  insignificant  activities  and 
emissions  levels.  Rule  62-213.420(3)(c), 
F.A.C,  establishes  threshold  levels  for 
reporting  emissions  of  pollutants  for 
which  no  standard  applies.  Rule  62- 
210.300(3).  F.A.C,  provides  for  the 
exemption  of  certain  facihties. 
emissions  units,  or  pollutant-emitting 
activities  from  the  title  V  permitting 
process.  Rule  62-4.040(l)(b).  F.A.C. 
allows  the  State  to  determine 
insignificant  activities  on  a  case-by-case 
basis  during  the  permitting  process. 
The  threshold  levels  in  Rule  62- 
213.420(3)(c).  F.A.C.  do  not  exempt  any 
units  or  activities  from  permitting 
requirements  or  any  other  requirements, 
except  the  reporting  of  emissions  below 
the  thresholds  established.  Rule  62- 
213.420(3)(c)2..  F.A.C.  provides  for  the 
reporting  of  emissions  if  the  title  V 
source  emUs  or  has  the  potential  to  emit 
at  the  following  aggregate  thresholds:  50 
tons/year  for  carbon  monoxide;  500  lbs/ 
year  for  lead  and  lead  compounds 
(expressed  as  lead);  and  five  tons/year 
for  particulates  (PM-10).  sulfur  dioxide, 
nitrogen  oxides,  and  volatile  organic 
compounds  (VOCs).  Once  these 
aggregate  thresholds  have  been  met, 
emissions  are  reported  on  a  per  unit 
basis  for  units  which  have  a  potential  to 
emit  at  the  following  thresholds:  10 
tons/year  for  carbon  monoxide;  100  lbs/ 
year  for  lead  and  lead  compounds 
(expressed  as  lead);  and  one  ton/year  for 
particulates  (PM-10).  sulfur  dioxide, 
nitrogen  oxides,  and  VOCs.  Fugitive 
emissions  and  emissions  from  units 
with  the  potential  to  emit  less  than  the 
unit  thresholds  mentioned  above  shall 
be  considered  as  source-wide  emissions 
and  shall  be  reported  as  source-v«de 
emissions  if.  in  the  aggregate,  the 
source-wide  emissions  equal  or  exceed 
the  following  thresholds:  10  tons/year 
for  carbon  monoxide;  100  lbs/year  for 
lead  and  lead  compounds  (expressed  as 
lead);  and  one  ton/year  of  particulates 
(PM-10).  sulfur  dioxide.  niUogen 
oxides,  and  VOCs. 

Rule  62-213.420(3)(c)3.b..  F.A.C. 
provides  for  the  reporting  of  HAPs  when 
a  title  V  source  emits  or  has  the 
potential  to  emit  eight  tons  or  more  per 
year  of  any  single  HAP,  or  20  tons  or 
more  per  year  of  any  combination  of 
HAPs.  Once  these  thresholds  have  been 


met.  emissions  are  identified  and 
reported  from  each  emissions  unit  with 
the  potential  to  emit  one  ton  per  year  of 
any  individual  HAP.  All  fugitive 
emissions  not  associated  with  any 
specific  emissions  units  are  also 
reportable  when  such  emissions  exceed 
one  ton  per  year  of  any  individual  HAP. 

In  the  State's  Supplement  1  (dated 
July  8. 1994)  to  the  original  title  V 
program  submittal,  Florida  noted  that 
the  emissions  thresholds  in  its  program 
were  based  on  the  presumption  that 
reporting  requirements  need  to  be 
stringent  enough  to  identify  applicable 
requirements  and  to  suffice  for 
inventorying  emissions  to  evaluate  the 
impact  on  ambient  air  concentrations. 
The  aggregate  threshold  for  carbon 
monoxide  of  50  tons/year  appears  to  be 
inconsistent  with  this  objective.  Since 
the  aggregate  threshold  of  50  tons/year 
must  be  met  prior  to  the  reporting  of 
carbon  monoxide  in  the  apphcation,  the 
potential  exists  for  carbon  monoxide  to 
be  inappropriately  excluded  because  of 
miscalculations.  EPA  proposes  that,  as  a 
condition  of  full  approval,  the  State 
provide  EPA  with  an  acceptable 
justification  for  establishing  an 
aggregate  carbon  monoxide  emissions 
threshold  of  50  tons/year  rather  than 
five  tons/year.  Otherwise,  the  State  must 
establish  aggregate  and  individual  unit 
thresholds  that  trigger  the  reporting  of 
carbon  monoxide  emissions  consistent 
with  the  emissions  levels  established  for 
particulates  (PM-10).  sulfur  dioxide, 
nitrogen  oxides,  and  volatile  organic 
compounds. 

Moreover,  since  insignificant 
emissions  levels  are  reviewed  relative  to 
threshold  levels  for  determining  major 
source  status,  as  well  as  levels  at  which 
applicable  requirements  are  triggered. 
Florida's  thresholds  for  the  reporting  of 
HAP  emissions  must  be  revised  as  a 
condition  of  full  program  approval.  For 
other  state  and  local  programs.  EPA  has 
accepted  HAPs  emission  thresholds  of 
the  lesser  of  1000  lbs/year  or  section 
112(g)  de  minimis  levels  as  sufficient  for 
full  approval. 

Rule  62-210.300(3).  F.A.C.  exempts 
specific  facihties,  emissions  units,  or 
pollutant-emitting  activities  from  the 
title  V  permitting  process.  As  a 
condition  of  full  approval,  the  State 
must  revise  Rule  62-210.300(3).  F.A.C. 
to  provide  that  (1)  no  insignificant 
activities  or  emissions  units  subject  to 
applicable  requirements  (as  defined  in 
Rule  62-213.200(6).  F.A.C.)  will  be 
exempted  from  title  V  permitting 
requirements;  (2)  insignificant  activities 
or  emissions  imits  exemptions  will  not 
be  used  to  lower  the  potential  to  emit 
below  major  source  thresholds;  and  (3) 
emissions  thresholds  for  individual 


activities  or  units  that  are  exempted  will 
not  exceed  five  tons  per  year  for  criteria 
pollutants,  and  the  lesser  of  1000 
pounds  per  year  or  section  112(g)  de 
minimis  levels  for  HAPs. 

In  addition,  several  of  the  specific 
exemptions  in  Rule  62-210.300(3), 
F.A.C.  must  either  be  removed  from  the 
rule  or  revised  as  a  condition  of  full 
approval.  S{>ecifically,  Rule  62- 
210.300(3)(a),  F.A.C.  exempts  "[sjteam 
and  hot  water  generating  imits  located 
within  a  single  facility  and  having  a 
total  heat  input,  individually  or 
collectively,  equaling  SO.million  BTU/hr 
or  less,  and  fired  exclusively  by  natural 
gas  except  for  periods  of  natural  gas 
curtailment  during  which  fuel  oil 
containing  no  more  than  one  percent 
sulfur  is  fired  *   *   *"  However,  dvu-ing 
the  periods  fuel  oil  is  fired,  these 
sources  could  potentially  emit  sulfur 
dioxide  in  excess  of  major  source 
thresholds.  Since  the  potential 
emissions  from  these  sources  would  not 
be  "insignificant,"  this  exemption  must 
be  removed  from  Rule  62-210.300(3), 
F.A.C.  as  a  condition  of  full  approval. 

Rule  62-210.300(3)(r).  F.A.C.  exempts 
"(pjerchloroethylene  dry  cleaning 
facilities  with  a  solvent  consumption  of 
less  than  1,475  gallons  per  year." 
However,  at  the  annual  consumption 
rate  of  1,475  gallons  of 
perchloroethylene,  these  facilities  could 
potentially  emit  over  eight  tons  per  year 
of  perchloroethylene.  Since  the 
potential  HAPs  emissions  from  these 
sources  is  not  "insignificant,"  this 
exemption  must  be  removed  from  Rule 
62-210.300(3),  F.A.C  as  a  condition  of 
full  approval. 

Rule  62-210.300(3)(u).  F.A.C. 
exempts  "[ejmergency  electrical 
generators,  heating  units,  and  general 
purpose  diesel  engines  operating  no 
more  than  400  hours  per  year  *  *   *" 
These  sources  could  potentially  have 
emissions  in  excess  of  major  source 
thresholds,  depending  on  the  fuel  used 
and  the  unit's  size.  Since  the  potential 
emissions  from  these  sources  would  not 
be  "insignificant,"  this  exemption  must 
be  removed  from  Rule  62-210.300(3), 
F.A.C.  as  a  condition  of  full  approval. 

Rule  62-210.300(3)(x),  F.A.C  exempts 
"[pjhosphogypsum  disposal  areas  and 
cooling  ponds."  This  exemption 
potentially  includes  phosphogypsum 
stacks,  which  emit  radon  and  are  subject 
to  the  radionuclide  National  Emissions 
Standards  for  Hazardous  Air  Pollutants 
(NESHAPS)  found  in  40  CFR  61, 
Subpart  R.  Therefore,  as  a  condition  of 
full  approval,  this  exemption  must  be 
revised  to  exclude  phosphogypsum 
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Rule  62-4.040(l)(b),  F.A.C,  allows 
Florida  to  determine  insignificant 


activities  on  a  case-by-case  basis  during 
the  permitting  process.  As  a  condition 
of  full  approval,  the  State  must  revise 
Rule  62-4.040(l)(b),  F.A.C.  to  provide 
that  (1)  no  insignificant  activities  or 
emissions  units  subject  to  applicable 
requirements  (as  defined  in  Rule  62- 
213.200(6),  F.A.C.)  will  be  exempted 
from  title  V  permitting  requirements;  (2) 
no  insignificant  activities  or  emissions 
units  exemptions  will  be  used  to  lower 
the  potential  to  emit  below  major  source 
thresholds;  and  (3)  emissions  thresholds 
for  individual  activities  or  units  that  are 
exempted  will  not  exceed  five  tons  per 
year  for  criteria  pollutants,  and  the 
lesser  of  1000  pounds  per  year  or 
section  112(g)  de  minimis  levels  for 
HAPs. 

Florida's  program,  in  Rules  62—4.130, 
62-4.160,  62-210.700,  62-213.410.  and 
62-213.440,  F.A.C,  substantially  meets 
the  requirements  of  40  CFR  70.4,  70.5. 
and  70.6  for  permit  content  (including 
operational  flexibility).  The  State's 
program  does  not  provide  for  off-permit 
changes  as  described  in  40  CFR 
70.4(b)(14). 

Part  70  requires  prompt  reporting  of 
deviations  from  the  permit 
requirements.  Section  70.6(a)(3)(iii)(B) 
requires  the  permitting  authority  to 
define  "prompt"  in  relation  to  the 
degree  and  type  of  deviation  likely  to 
occiu-  and  the  applicable  requirements. 
Although  the  permit  program 
regulations  should  define  "prompt"  for 
purposes  of  administrative  efficiency 
and  clarity,  an  acceptable  alternative  is 
to  define  "prompt"  in  each  individual 
permit.  EPA  believes  that  "prompt" 
should  generally  be  defined  as  requiring 
reporting  within  two  to  ten  days  of  the 
deviation.  Two  to  ten  days  is  sufficient 
time  in  most  cases  to  protect  public 
health  and  safety  as  well  as  to  provide 
a  forewarning  of  potential  problems.  For 
sources  with  a  low  level  of  excess 
emissions,  a  longer  time  period  may  be 
acceptable.  However,  prompt  reporting 
must  be  more  frequent  than  the 
semiannual  reporting  requirement, 
given  this  is  a  distinct  reporting 
obligation  under  section 
70.6(a)(3)(iii)(A).  Where  "prompt"  is 
defined  in  the  individual  permit  but  not 
in  the  program  regulations,  EPA  may 
veto  permits  that  do  not  contain 
sufficiently  prompt  reporting  of 
deviations. 

Florida  has  not  defined  "prompt"  in 
its  program  with  respect  to  the  reporting 
of  deviations.  Rule  62-213.440(l)(b)3.b., 
F.A.C,  requires  reporting,  in  accordance 
with  the  requirements  of  Rules  62- 
210.700(6)  and  62-4.130,  F.A.C.  of 
deviations  from  permit  requirements. 
Rule  62-210.700(6),  F.A.C,  requires 
notification  in  accordance  with  Rule 


62-4.130,  F.A.C.  Rule  62-4.130,  F.A.C, 
requires  immediate  notification  "if  the 
permittee  is  temporarily  unable  to 
comply  with  any  of  the  conditions  of 
the  permit  due  to  breakdown  of 
equipment  or  destruction  by  hazard  of 
fire,  wind  or  by  other  cause."  This 
requirement  is  reiterated  in  Rule  62- 
4.160(8),  F.A.C,  which  is  a  general 
condition  of  each  permit  that  extends 
the  requirement  to  include  immediate 
reporting  if,  for  any  reason,  the 
permittee  does  not  comply  with  or  will 
be  unable  to  comply  with  any  condition 
or  Umitation  specified  in  the  permit. 
Florida  has  stated  that  "immediately"  is 
not  reasonably  interpreted  to  mean  a 
time  beyond  the  next  workday. 

Florida  has  the  authority  to  issue 
variances  from  requirements  imposed 
by  State  law.  Rule  62-103.100.  F.A.C, 
allows  Florida  discretion  to  grant  relief 
frtim  compliance  with  State  statutes  and 
rules.  EPA  regards  this  provision  as 
wholly  external  to  the  program 
submitted  for  approval  under  part  70. 
and  consequently  proposes  to  take  no 
action  on  this  provision  of  State  law. 
EPA  has  no  authority  to  approve 
provisions  of  state  law.  such  as  the 
variance  provision  referred  to.  that  are 
inconsistent  with  title  V.  EPA  does  not 
recognize  the  abiUty  of  a  permitting 
authority  to  grant  relief  fix»n  the  duty  to 
comply  with  a  Federally  enforceable 
part  70  permit,  except  where  such  relief 
is  granted  through  the  procedures 
allowed  by  part  70.  A  part  70  permit 
may  be  issued  or  revised  (consistent 
with  part  70  permitting  procedures)  to 
incorporate  those  terms  of  a  variance 
that  are  consistent  with  applicable 
requirements.  A  part  70  permit  may  also 
incorporate,  via  part  70  permit  issuance 
or  modification  procedures,  the 
schedule  of  compliance  set  forth  in  a 
variance.  However,  EPA  reserves  the 
right  to  pursue  enforcement  of 
applicable  requirements 
notwithstanding  the  existence  of  a 
compliance  schedule  in  a  permit  to 
operate.  This  is  consistent  with  40  CFR 
70.5(c)(8)(iii)(C).  which  states  that  a 
schedule  of  compliance  "shall  be 
supplemental  to.  and  shall  not  sanction 
noncompliance  with,  the  appUcable 
requirements  on  which  it  is  based." 

Florida's  program,  in  Rules  62- 
210.360.  62-213.400,  62-213.412.  62- 
213.420,  and  62-213.430.  F.A.C, 
substantially  meets  the  permit 
processing  requirements  of  40  CFR  70.7 
(including  minor  permit  modifications) 
and  70.8.  However,  the  State's 
regulations  do  not  provide  for  permit 
reopenings  for  cause  consistent  with  40 
CFR  70.7(f)(l)(i).  (iii).  and  (iv).  As  a 
condition  of  full  approval,  the  State's 
program  must  provide  the  following:  (1) 
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if  a  permit  is  reopened  and  revised 
because  additional  applicable 
requirements  become  applicable  to  a 
major  source  with  a  remaining  permit 
term  of  3  or  more  years,  such  a 
reopening  shall  be  completed  within  18 
months  after  promulgation  of  the 
applicable  requirement;  (2)  a  permit 
shall  be  reopened  and  revised  if  EPA  or 
the  State  determines  that  the  permit 
contains  a  material  mistake  or  that 
inaccurate  statements  were  made  in 
establishing  the  emissions  standards  or 
other  terms  or  conditions  of  the  permit; 
and  (3)  a  permit  shall  be  reopened  if 
EPA  or  the  State  determine  that  the 
permit  must  be  revised  or  revoked  to 
assure  compliance  with  the  applicable 
requirements. 

The  public  participation  requirements 
of  40  CFR  70.7(h)  were  addressed  in 
Rules  62-103.150,  62-210.350.  62- 
213.430.  and  62-213.450.  F.A.C.  The 
program  also,  in  Sections  403.131, 
403.141,  and  403.161  of  the  Florida 
Statutes  (F.S.),  substantially  meets  the 
requirements  of  40  CFR  70.11  with 
respect  to  enforcement  authority. 

The  aforementioned  TSD  contains  the 
detailed  analysis  of  Florida's  program 
and  describes  the  maimer  in  which  the 
State's  program  meets  all  of  the 
operating  permit  program  requirements 
of  40  CFR  part  70. 

3.  Permit  Fee  Demonstration 

Section  502(b)(3)  of  the  Act  requires 
each  permitting  authority  to  collect  fees 
sufficient  to  cover  all  reasonable  direct 
and  indirect  costs  necessary  for  the 
development  and  administratipn  of  its 
title  V  operating  permit  program.  Each 
title  V  program  submittal  must  contain 
either  a  detailed  demonstration  of  fee 
adequacy  or  a  demonstration  that 
aggregate  fees  collected  from  title  V 
sources  meet  or  exceed  $25  per  ton  of 
emissions  per  year  (adjusted  from  1989 
by  the  Consumer  Price  Index  (CPI)).  The 
$25  per  ton  is  presumed,  for  program 
approval,  to  be  sufficient  to  cover  all 
reasonable  program  costs  and  is  thus 
referred  to  as  the  "presumptive 
minimum." 

The  State  of  Florida  has  elected  to 
assess  a  title  V  operating  permit  fee 
below  the  Federal  presumptive 
minimum  fee  amount.  The  State's 
program  submittal,  therefore,  included  a 
detailed  fee  demonstration  in 
accordance  with  40  CFR  70.9(b)(5).  The 
fee  demonstration  showed  that  the  fees 
collected  will  adequately  cover  the 
anticipated  costs  of  the  operating  permit 
program  for  the  years  1995  throu^ 
1999. 

In  Rule  62-213.205.  F.A.C.  the  State 
established  a  1995  license  fee  for  title  V 
sources  of  $25  per  ton  of  each  regulated 


air  pollutant  allowed  to  be  emitted 
annually.  Rule  62-213.205(l)(a).  F.A.C. 
provides  that  the  hcense  fee  may  be 
increased  beyond  $25  per  ton  in  years 
succeeding  1995  if  the  Secretary  of 
FDEP  finds  that  a  shortage  of  revenue 
will  occur  in  the  absence  of  a  fee 
adjustment.  The  State  asserts  that  since 
one  of  the  program's  mandates  is  that  it 
be  self-supporting,  it  is  expected  that 
the  Secretary's  discretionary  power  will 
be  exercised  as  the  need  arises  to  adjust 
the  fee  accordingly. 

The  program  activities  that  will 
constitute  the  State's  title  V  operating 
permit  program  are  consistent  with  the 
activiUes  described  in  40  CFR  70.9(b)(1). 
Rule  62-213.205(3).  F.A.C.  provides 
that  an  audit  of  the  State's  operating 
permit  program  will  be  conducted  2 
years  after  EPA  has  given  full  approval 
of  the  program  or  by  December  31,  1996. 
whichever  comes  later,  to  ascertain 
whether  the  annual  fees  collected  are 
used  solely  to  support  reasonable  direct 
and  indirect  costs  of  the  title  V  program. 
After  the  first  audit,  the  program  will  be 
audited  biennially.  And  though  Rule 
62-213. 205(l)(a),  F.A.C,  provides  that 
the  annual  fee  may  not  exceed  $35  per 
ton  without  legislative  approval.  Florida 
has  assured  EPA  that  it  will  seek 
legislative  action  to  raise  the  fee  amount 
above  the  $35  per  ton  limit  if  it  becomes 
necessary. 

4.  Provisions  Implementing  the 
Requirements  of  Other  Titles  of  the  Act 

a.  Authority  for  section  112 
implementation.  In  its  program 
submittal.  Florida  demonstrates 
adequate  legal  authority  to  implement 
and  enforce  all  section  112  requirements 
through  the  title  V  permit.  This  legal 
authority  is  contained  in  the  Florida 
Statutes  (i.e..  Section  403.0872).  and  in 
the  Florida  Administrative  Code  in 
regulatory  provisions  defining 
"applicable  requirements"  and  stating 
that  permits  must  address  all  applicable 
requirements.  Moreover,  Florida  has 
initiated  rulemaking  to  clearly  state  that 
each  permit  shall  incorporate  all 
applicable  requirements  for  the  title  V 
source.  EPA  has  determined  that  this 
legal  authority  is  sufficient  to  allow  the 
State  to  issue  permits  that  assure 
compliance  with  all  section  112 
requirements. 

EPA  is  interpreting  the  above  legal 
authority  to  mean  that  Florida  is  able  to 
carry  out  all  section  112  activities  with 
respect  to  part  70  and  non-part  70 
sources.  For  further  rationale  on  this 
interpretation,  please  refer  to  the  TSD. 
b.  Implementation  of  section  112(g) 
upon  program  approval.  EPA  issued  an 
interpretive  notice  on  February  14, 1995 
(60  FR  8333).  which  outlines  EPA's 


revised  interpretation  of  section  112(g) 
applicability.  The  notice  postpones  the 
effective  date  of  section  112(g)  until 
after  EPA  has  promulgated  a  rule 
addressing  that  provision.  The  notice 
sets  forth  in  detail  the  rationale  for  the 
revised  interpretation. 

The  section  112(g)  interpretative 
notice  explains  that  EPA  is  considering 
whether  die  effective  date  of  section 
112(g)  should  be  delayed  beyond  the 
date  of  promulgation  of  the  Federal  rule 
so  as  to  allow  states  time  to  adopt  rules 
implementing  the  Federal  rule,  and  that 
EPA  will  provide  for  any  such 
additional  delay  in  the  final  section 
112(g)  rulemaking.  Unless  and  until 
EPA  provides  for  such  an  additional 
postponement  of  section  112(g).  Florida 
must  have  a  Federally  enforceable 
mechanism  for  implementing  section 
112(g)  during  the  period  between 
promulgation  of  the  Federal  section 
112(g)  rule  and  adoption  of 
implementing  State  regulations. 

EPA  is  aware  that  Florida  lacks  a 
program  designed  specifically  to 
implement  section  112(g).  However. 
Florida  does  have  a  preconstruction 
review  program  that  can  serve  as  an 
adequate  implementation  vehicle  during 
the  transition  period  because  it  would 
allow  the  State  to  select  control 
measures  that  would  meet  the 
maximum  achievable  control 
technology  (MACT).  as  defined  in 
section  112.  and  incorporate  these 
measures  into  a  Federally  enforceable 
preconstruction  permit. 

For  this  reason.  EPA  proposes  to 
approve  the  use  of  Florida's 
preconstruction  review  program  found 
in  Rule  62-212.  F.A.C.  under  the 
authority  of  title  V  and  part  70.  solely 
for  the  purpose  of  implementing  section 
112(g)  to  the  extent  necessary  during  the 
transition  period  between  section  112(g) 
promulgation  and  adoption  of  a  State 
rule  implementing  EPA's  section  112(g) 
regulations.  Although  section  112(1) 
generally  provides  authority  for 
approval  of  state  air  programs  to 
implement  section  112(g).  title  V  and 
section  112(g)  provide  for  this  limited 
approval  because  of  the  direct  linkage 
between  the  implementation  of  section 
112(g)  and  title  V.  The  scope  of  this 
approval  is  narrowly  limited  to  section 
112(g)  and  does  not  confer  or  imply 
approval  for  purpose  of  any  other 
provision  under  the  Act  (e.g..  section 
110).  This  approval  will  be  without 
effect  if  EPA  decides  in  the  final  section 
112(g)  rule  that  sources  are  not  subject 
to  the  requirements  of  the  rule  until 
State  regulations  are  adopted.  The 
duration  of  this  approval  is  limited  to  18 
months  following  promulgation  by  EPA 
of  the  section  112(g)  rule  to  provide 


adequate  time  for  the  State  to  adopt 
regulations  consistent  with  the  Federal 
requirements. 

c.  Program  for  delegation  of  section 
1 12  standards  as  promulgated.  The 
requirements  for  part  70  program 
approval,  specified  in  40  CFR  70.4(b). 
encompass  section  112(1)(5) 
requirements  for  approval  of  a  state 
program  for  delegation  of  section  112 
standards  promulgated  by  EPA  as  they 
apply  to  title  V  sources.  Section 
112(l)(5)  requires  that  the  State's 
program  contain  adequate  authorities, 
adequate  resources  for  implementation, 
and  an  expeditious  compliance 
schedule,  which  are  also  requirements 
under  part  70.  Therefore,  EPA  also 
proposes  to  grant  approval,  under 
section  112(l)(5)  and  40  CFR  63.91.  of 
Florida's  program  for  receiving 
delegation  of  section  112  standards  that 
are  unchanged  from  the  Federal 
standards  as  promulgated.  In  addition, 
EPA  proposes  delegation  of  all  existing 
standards  and  programs  under  40  CFR 
parts  61  and  63  for  part  70  sources  and 
non-part  70  sources.' 

Florida  has  informed  EPA  that  it 
intends  to  accept  the  delegation  of 
future  section  112  standards  using  the 
mechanisms  of  adoption-by-reference 
and  case-by-case  delegation.  The  details 
of  the  State's  use  of  these  delegation 
mechanisms  are  set  forth  in  a  letter 
dated  January  11.  1995.  submitted  by 
the  State  as  a  title  V  program 
addendum. 

d.  Commitment  to  implement  title  IV 
of  the  Act.  Florida  has  committed  to 
take  action,  following  promulgation  by 
EPA  of  regulations  implementing 
sections  407  and  410  of  the  Act.  or 
revisions  to  either  part  72  or  the 
regulations  implementing  sections  407 
or  410.  to  either  incorporate  the  revised 
provisions  by  reference  or  submit,  for 
EPA  approval.  State  regulations 
implementing  these  provisions.  On 
January  3.  1995.  Florida's  acid  rain  rule 
for  the  permitting  of  Phase  11  sources 
became  state-effective.  On  March  10. 
1995.  the  State  submitted  proposed 
changes  to  its  acid  rain  rule  to  address 
discrepancies  between  the  State's  rule 
and  the  Federal  requirements  in  part  72. 


I  The  radionuclide  National  Emission  Standards 
tor  Haiardous  Air  Pollutant  (NESHAP)  is  a  section 
112  regulation  and  therefore,  also  an  applicable 
requirement  under  the  State  operating  permits 
program  for  part  70  sources.  There  is  not  yet  a 
Federal  definition  of  "major"  for  radionuclide 
sources.  Therefore,  until  a  major  source  definition 
for  radionuclide  is  promulgated,  no  source  would 
be  a  major  section  112  source  solely  due  to  its 
radionuclide  emissions.  However,  a  radionuclide 
source  may.  in  the  interim,  be  a  major  source  under 
part  70  for  another  reason,  thus  requiring  a  part  70 
permit.  EPA  will  work  with  the  State  in  the 
development  of  its  radionuclide  program  to  ensure 
that  permits  are  issued  in  a  timely  manner. 


The  State  is  expediting  rule  revisions  to 
ensure  that  an  acid  rain  rule  that  is 
acceptable  to  EPA  will  be  state-effective 
before  November  15. 1995. 

B.  Proposed  Actions 

EPA  proposes  interim  approval  of  the 
operating  permit  program  submitted  by 
the  State  of  Florida  on  November  16. 

1993,  and  as  supplemented  on  July  8, 

1994.  November  28.  1994.  and 
December  22. 1994.  If  promulgated,  the 
State  must  make  the  changes  discussed 
below  to  receive  full  program  approval. 

1.  Definition  of  "Major  Source" 

As  a  condition  of  full  approval. 
Florida  is  revising  the  definition  of 
"major  source"  in  Rule  62- 
213.200(19)(a).  F.A.C.  for  consistency 
with  the  Federal  definition.  This 
rulemaking,  when  state-effective,  will 
clarify  that  the  non-aggregation  in  the 
situations  described  previously  in 
section  II.A.2.  applies  only  to  HAPs. 

2.  Timely  Application  for  Permit    • 
Renewal 

As  a  condition  of  full  approval, 
Florida  is  revising  Rule  62-4.090, 
F.A.C.  to  require  submittal  of  permit 
renewal  applications  six  months  prior  to 
expiration  of  existing  title  V  permits. 
This  rulemaking,  when  state-effective, 
will  address  the  Federal  requirement  in 
40  CFR  70.5(a)(l)(iii)  for  timely 
application  for  purposes  of  permit 
renewal. 

3.  Insignificant  Activities  Provisions 

As  a  condition  of  full  program 
approval,  Florida  must  complete  the 
following: 

(a)  Provide  EPA  with  an  acceptable 
justification  for  establishing  an 
aggregate  carbon  monoxide  emissions 
threshold  of  50  tons/year  rather  than 
five  tons/year.  Otherwise,  the  State  must 
establish  aggregate  and  individual  unit 
thresholds  that  trigger  the  reporting  of 
carbon  monoxide  emissions  consistent 
with  the  emissions  levels  established  for 
particulates  (PM-10).  sulfur  dioxide, 
nitrogen  oxides,  and  volatile  organic 
compounds.  The  State  must  also  reduce 
the  thresholds  for  HAP  emissions  to  the 
lesser  of  1000  lbs/year  or  section  112(g) 
de  minimis  levels. 

(b)  Revise  Rule  62-210.300(3).  F.A.C. 
to  provide  that  (1)  no  insignificant 
activities  or  emissions  units  subject  to 
applicable  requirements  (as  defined  in 
Rule  62-213.200(6))  will  be  exempted 
from  title  V  permitting  requirements;  (2) 
insignificant  activities  or  emissions 
units  exemptions  will  not  be  used  to 
lower  the  potential  to  emit  below  major 
source  thresholds;  and  (3)  emissions 
thresholds  for  individual  activities  or 


units  that  are  exempted  will  not  exceed 
five  tons  per  year  for  criteria  pollutants, 
and  the  lesser  of  1000  pounds  per  year 
or  section  112(g)  de  minimis  levels  for 
HAPs.  In  addition,  as  discussed 
previously  in  section  II.A.2.,  several 
exemptions  in  Rule  62-210.300(3), 
F.A.C.  must  either  be  removed  from  the 
rule  or  revised. 

(c)  Revise  Rule  62^.040(l)(b),  F.A.C. 
to  provide  that  (1)  no  insignificant 
activities  or  emissions  units  subject  to 
applicable  requirements  (as  defined  in 
Rule  62-213.200(6),  F.A.C.)  will  be 
exempted  from  title  V  permitting 
requirements;  (2)  no  insignificant 
activities  or  emissions  units  exemptions 
will  be  used  to  lower  the  potential  to 
emit  below  major  source  thresholds;  and 
(3)  emissions  thresholds  for  individual 
activities  or  units  that  are  exempted  will 
not  exceed  five  tons  per  year  for  criteria 
pollutants,  and  the  lesser  of  1000 
pounds  per  year  or  section  112(g)  de 
minimis  levels  for  HAPs. 

4.  Permit  Reo|>enings  Provisions 

As  a  condition  of  full  approval, 
Florida  must  provide  for  permit 
reopenings  for  cause  consistent  with  40 
CFR  70.7(f)(l)(i),  (iii),  and  (iv). 

This  interim  approval,  which  may  not 
be  renewed,  extends  for  a  period  of  up 
to  two  years.  During  the  interim 
approval  period.  Florida  is  protected 
from  sanctions  for  failure  to  have  a 
program,  and  EPA  is  not  obligated  to 
promulgate  a  Federal  operating  permit 
program  in  the  State.  Permits  issued 
under  a  program  with  interim  approval 
are  fully  effective  with  respect  to  part 
70.  and  the  one-year  time  period  for 
submittal  of  permit  applications  by 
subject  sources  begins  upon  interim 
approval,  as  does  the  three-year  time 
period  for  processing  the  initial  permit 
applications. 

The  scope  of  Florida's  part  70 
program  that  EPA  proposes  to  interimly 
approve  in  this  notice  would  apply  to 
all  part  70  sources  (as  defined  in  the 
approved  program)  within  the  State, 
except  any  sources  of  air  pollution  over 
which  an  Indian  Tribe  has  jurisdiction. 
See.  e.g.,  59  FR  55813,  55815-18  (Nov. 
9,  1994).  The  term  "Indian  Tribe"  is 
defined  under  the  Act  as  "any  Indian 
tribe,  band,  nation,  or  other  organized 
group  or  community,  including  any 
Alaska  Native  village,  which  is 
Federally  recognized  as  eligible  for  the 
special  programs  and  services  provided 
by  the  United  States  to  Indians  because 
of  their  status  as  Indians."  See  section 
302(r)  of  the  CAA;  see  also  59  FR  43956. 
43962  (Aug.  25. 1994);  58  FR  54364 
(Oct.  21.1993). 

As  discussed  previously  in  section 
n.A.4.b..  EPA  proposes  to  approve 
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Florida's  preconstruction  review 
program  found  in  Rule  62-212,  F.A.C.. 
under  the  authority  of  title  V  and  part 
70  solely  for  the  purpose  of 
implementing  section  112(g)  to  the 
extent  necessary  during  the  transition 
period  between  112(g)  promulgation 
and  adoption  of  a  State  rule 
implementing  EPA's  section  112(g) 
regulations. 

In  addition,  as  discussed  in  section 
n.A.4.c.,  EPA  proposes  to  grant  approval 
under  section  112(1)(5)  and  40  CFR 
63.91  to  Florida's  program  for  receiving 
delegation  of  section  112  standards  that 
are  unchanged  from  Federal  standards 
as  promulgated.  EPA  also  proposes  to 
delegate  existing  standards  under  40 
CFR  parts  61  and  63  for  both  part  70 
sources  and  non-part  70  sources. 

m.  Administrative  Requirements 

A.  Request  for  Public  Comments 

EPA  requests  comments  on  all  aspects 
of  this  proposed  interim  approval. 
Copies  of  die  State's  submittal  and  other 
information  relied  upon  for  the 
proposed  interim  approval  are 
contained  in  docket  number  FL-95-01 
maintained  at  the  EPA  Regional  Office. 
The  docket  is  an  organized  and 
complete  file  of  all  the  information 
submitted  to,  or  otherwise  considered 
by,  EPA  in  the  development  of  this 
proposed  interim  approval.  The 
principal  purposes  of  the  docket  are: 

(1)  To  allow  interested  parties  a 
means  to  identify  and  locate  documents 
so  that  they  can  effectively  participate 
in  the  approval  process;  and 

(2)  To  serve  as  the  record  in  case  of 
judicial  review.  EPA  will  consider  any 
comments  received  by  July  21, 1995. 

B.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
has  exempted  this  action  from  Executive 
Order  12866  review. 

C.  Regulatory  Flexibility  Act 

EPA's  actions  under  section  502  of  the 
Act  do  not  create  any  new  requirements, 
but  simply  address  operating  permit 
programs  submitted  to  satisfy  the 
requirements  of  40  CFR  part  70.  Because 


this  action  does  not  impose  any  new 
requirements,  it  does  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

D.  Unfunded  Mandates  Reform  Act  of 
1995 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate,  or  to  the  private  sector,  of 
$100  million  or  more.  Under  section 
205,  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significantly 
or  uniquely  impacted  by  the  rule. 

EPA  nas  determined  that  the 
proposed  interim  approval  action 
promulgated  today  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  milUon  or  more 
to  State,  local,  or  tribal  governments  in 
the  aggregate,  or  to  the  private  sector. 
This  Federal  action  approves  pre- 
existing requirements  under  State  or 
local  law,  and  imposes  no  new  Federal 
requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

List  of  Subjects  in  40  CFR  Fart  70 

Environmental  protection. 
Administrative  practice  and  procedxue. 
Air  pollution  control.  Intergovernmental 
relations,  Operating  permits,  and 
Reporting  and  recordkeeping 
requirements. 

Authority:  42  U.S.C.  7401-7671q. 

Dated:  June  9,  1995. 
Patrick  M.  Tobin, 
Acting  Regional  Administrator. 
(PR  Doc.  95-15174  Filed  6-20-95;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  94-125.  RM-8534;  RM- 
8575] 

Radio  Broadcasting  Services; 
Fredericksburg,  Helotes,  Castrovllle, 
TX 

agency:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule;  denial  of. 

SUMMARY:  The  Commission  denies  the 
petition  filed  by  October 
Communications  Group,  Inc.,  requesting 
the  reallotment  of  Channel  266C  from 
Fredericksburg,  TX,  to  either  Helotes  or 
Castroville,  TX,  as  their  first  local  aural 
transmission  service,  and  the 
modification  of  Station  KONO-FM's 
license  accordingly. 

FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202) 418-2180. 

SUPf>t.EMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  94-125, 
adopted  June  8, 1995,  and  released  Jime 
16,  1995.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  1919  M  Street,  NW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Services, 
Inc..  (202)  857-3800,  2100  M  Street, 
NW.,  Suite  140,  Washington,  DC  20037. 

Federal  Communications  Commission. 

John  A  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

[PR  Doc.  95-15145  Piled  6-20-95;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Forms  Under  Review  by  Office  of 
Management  and  Budget 

June  16, 1995. 

The  Department  of  Agriculture  has 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35)  since  the  last  list  was 
published.  This  list  is  grouped  into  new 
proposals,  revisions,  extension,  or 
reinstatements.  Each  entry  contains  the 
following  information: 

(1)  Agency  proposing  the  information 
collection;  (2)  Title  of  the  information 
collection;  (3)  Form  number(s),  if 
applicable;  (4)  Who  will  be  required  or 
asked  to  report;  (5)  An  estimate  of  the 
number  of  responses;  (6)  An  estimate  of 
the  total  nimiber  of  hours  needed  to 
provide  the  information;  (7)  Name  and 
telephone  number  of  the  agency  contact 
person. 

Questions  about  the  items  in  the 
listing  should  be  directed  to  the  agency 
person  named  at  the  end  of  each  entry. 
Copies  of  the  proposed  forms  and 
supporting  doduments  may  be  obtained 
from:  Department  Clearance  Officer, 
USDA,  OIRM,  Room  404-W  Admin. 
Bldg.,  Washington,  D.C.  20250,  (202) 
690-2118. 

Revision 

Animal  and  Plant  Health  Inspection 

Service 
7  CFR  330  &  360  &  9  CFR  94.5— Federal 

Plant  Pest  and  Noxious  Weeds 

Regulations 
PPQ  525A,  PPQ  526,  PPQ  526-1,  &  PPQ 

519 
Business  or  other  for-profit;  Individuals 

or  households;  Federal  Government; 

State,  Local  or  Tribal  Government; 

45,480  responses;  36,383  hours 
Althea  Langston,  (302)  734-7633 

Reinstatement 

Federal  Crop  Insurance  Corporation 


7  CFR  402,  Catastrophic  Risk  Protection 
Plan,  Crop  Insurance 

Application  And  Continuous  Contract 
And  Related  Requirements  FCI-6, 
FCI-12,  FCI-12-A,  FCI-19,  FCI-19- 
A(APH),  Fa-19-C,  Fa-54fi,  and 
FCI-553 

Individuals  or  households;  Farms; 
6,360,000  responses;  1,793,750  hours 

Jerry  Frank,  (202)  690-1324. 

New  Collection 

Food  and  Consumer  Service 
Evaluation  of  the  Application  of 

Regulation  E  to  Electronic  Benefit 

Transfer  (EBT)  Systems 
Individuals  or  households;  State,  Local 

or  Tribal  government;  40,009 

responses;  2,477  hours 
Carol  Olander,  (703)  305-2133. 
Larry  K.  Roberson. 

Deputy  Departmental  Clearance  Officer. 
IFR  Doc.  95-15192  Piled  6-20-95;  8:45  am] 
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Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  95-007-2] 

Availability  of  Determination  of 
Nonregulated  Status  for  Genetically 
Engineered  Com 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Notice. 

SUMMARY:  We  are  advising  the  public  of 
our  determination  that  Ciba  Seeds'  com 
designated  as  Event  176  Com  that  has 
been  genetically  engineered  for  insect 
resistance  is  no  longer  considered  a 
regulated  article  under  our  regulations 
governing  the  introduction  of  certain 
genetically  engineered  organisms.  Our 
determination  is  based  on  our 
evaluation  of  data  submitted  by  Ciba 
Seeds  in  its  petition  for  a  determination 
of  nonregulated  status,  an  analysis  of 
other  scientific  data,  and  our  review  of 
comments  received  from  the  public  in 
response  to  a  previous  notice 
announcing  our  receipt  of  the  Ciba 
Seeds  petition.  This  notice  also 
announces  the  availability  of  our 
written  determination  document  and  its 
associated  environmental  assessment 
and  finding  of  no  significant  impact. 
EFFECTIVE  DATE:  May  17,  1995. 
ADDRESSES:  The  determination,  an 
environmental  assessment  and  finding 


of  no  significant  impact,  the  petition, 
and  all  written  comments  received 
regarding  the  petition  may  be  inspected 
at  USDA.  room  1141,  South  Building, 
14th  Street  and  Independence  Avenue 
SW.,  Washington,  DC,  between  8  a.m. 
and  4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  those  documents  are  asked  to 
call  in  advance  of  visiting  at  (202)  690- 
2817. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Ved  Malik,  Biotechnologist, 
Biotechnology  Permits.  BBEP,  APHIS. 
4700  River  Road  Unit  147,  Riverdale, 
MD  20737-1237;  (301)  734-7612.  To 
obtain  a  copy  of  the  determination  or 
the  environmental  assessment  and 
finding  of  no  significant  impact,  contact 
Ms.  Kay  Peterson  at  (301)  734-7612. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  November  15,  1994,  the  Animal 
and  Plant  Health  Inspection  Service 
(APHIS)  received  a  petition  (APHIS 
Petition  No.  94-319-Olp)  ftt)m  Ciba 
Seeds  of  Research  Triangle  Park,  NC. 
seeking  a  determination  that  com 
designated  as  Event  1 76  Com  that  has 
been  genetically  engineered  for  insect 
resistance  does  not  present  a  plant  pest 
risk  and,  therefore,  is  not  a  regulated 
article  under  APHIS'  regulations  in  7 
CFR  part  340. 

On  February  21, 1995,  APHIS 
published  a  notice  in  the  Federal 
Register  (60  FR  9656-9657,  Docket  No. 
95-007-1)  announcing  receipt  of  the 
Ciba  Seeds  petition  and  announcing  that 
the  petition  was  available  for  public 
review.  The  notice  also  discussed  the 
role  of  APHIS,  the  Environmental 
Protection  Agency,  and  the  Food  and 
Dmg  Administration  in  regulating  the 
subject  com  and  food  products  derived 
horn  it  In  the  notice,  APHIS  solicited 
written  comments  from  the  public  as  to 
whether  the  subject  com  posed  a  plant 
pest  risk.  The  comments  were  to  have 
been  received  by  APHIS  on  or  before 
April  24,  1995. 

APHIS  received  37  comments  on  the 
Ciba  Seeds  petition.  Comments  were 
received  &t)m  farm-related  businesses, 
universities,  national  and  State 
associations,  farmers  cooperatives, 
farmers,  individuals,  a  cooperative 
extension  research  center,  and  a 
member  of  the  U.S.  House  of 
Representatives.  Thirty-five  commenters 
either  expressed  support  for  the  Event 
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176  Com  petition  for  nonregulated 
status  or  endorsed  the  concept  of  an 
insect-resistant  com  variety  without 
specific  reference  to  the  petition.  Two  of 
the  37  commenters  expressed 
reservations  about  a  determination  in 
favor  of  the  subject  petition  based  on 
their  concems  about  resistance 
management.  APHIS  has  provided  a 
summary  and  discussion  of  the 
comments  in  the  determination 
document,  which  is  available  upon 
request  from  the  individual  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

Analysis 

Ciba  Seeds*  Event  176  Com  has  been 
genetically  engineered  to  express  an 
insect  control  protein  representing  a 
truncated  form  of  the  CryIA(b)  protein 
that  occurs  naturally  in  Bacillus 
thuringiensis  subsp.  kurstaki  (Btk),  a 
common  gram-positive  soil  bacterium. 
Btk  proteins  are  very  effective  against 
certain  lepidopteran  insects,  including 
European  com  borer  (ECB).  Event  176 
Com  has  been  modified  to  produce  the 
CrylAfb)  protein  in  green  tissues  and 
pollen  cells.  During  field  tests  of  Event 
176  Com,  ECB  infestations  were 
significantly  reduced  as  compared  to  the 
nontranseenic  control  plants. 

The  subject  com  has  been  considered 
a  regulated  article  under  APHIS' 
regulations  in  7  CFR  part  340  because  it 
contains  certain  gene  sequences  derived 
from  plant-pathogenic  sources. 
However,  evaluation  of  field  data 
reports  from  field  tests  of  the  subject 
com  conducted  since  1992  indicates 
that  there  were  no  deleterious  effects  on 
plants,  nontarget  orga    isi.;s.  or  the 
environment  as  a  result  of  the  subject 
com  plants'  release  into  the 
environment. 

Determination 

Based  on  its  analysis  of  the  data 
submitted  by  Ciba  Seeds  and  a  review 
of  other  scientific  data,  comments 
received  from  the  public,  and  field  tests 
of  the  subject  corn,  APHIS  has 
determined  that  Event  176  Com:  (1) 
Exhibits  no  plant  pathogenic  properties; 
(2)  is  no  more  likely  to  become  a  weed 
than  lepidopteran-insect-resistant  com 
developed  through  traditional  breeding 
techniques;  (3)  is  unlikely  to  increase 
the  weediness  potential  of  any  other 
cultivated  plant  or  native  wild  species 
with  which  it  can  interbreed;  (4)  should 
not  cause  damage  to  raw  or  processed 
agricultural  commodities;  (5)  is  unlikely 
to  harm  organisms  beneficial  to  the 
agricultural  ecosystem;  and  (6)  when 
cultivated,  should  not  reduce  the  ability 
to  control  insects  in  com  and  other 
crops.  APHIS  has  also  concluded  that 
there  is  a  reasonable  certainty  that  new 


varieties  developed  from  Event  176 
Com  will  not  exhibit  new  plant  pest 
properties,  i.e.,  properties  substantially 
different  from  any  observed  in  the  field 
tested  Event  176  Com,  or  those  observed 
in  com  in  traditional  breeding 
programs. 

The  effect  of  this  determination  is  that 
insect-resistant  com  designated  as  Event 
176  Com  is  no  longer  considered  a 
regulated  article  under  APHIS' 
regulation?  in  7  CFR  part  340. 
Therefore,  the  permit  and  notification 
requirements  pertaining  to  regulated 
articles  under  those  regulations  no 
longer  apply  to  the  field  testing, 
importation,  or  interstate  movement  of 
the  subject  com  or  its  progeny. 
However,  the  importation  of  the  subject 
com  or  seeds  capable  of  propagation  is 
still  subject  to  the  restrictions  found  in 
APHIS'  foreign  quarantine  notices  in  7 
CFR  part  319. 

National  Environmental  Policy  Act 

An  environmental  assessment  (EA) 
has  been  prepared  to  examine  the 
potential  environmental  impacts 
associated  with  this  determination.  The 
EA  was  prepared  in  accordance  with:  (1) 
The  National  Environmental  Policy  Act 
of  1969  (NEPA)(42  U.S.C.  4321  et  seq.), 
(2)  Regulations  of  the  Council  on 
Environmental  Quality  for 
Implementing  the  Procedural  Provisions 
of  NEPA  (40  CFR  parts  1500-1508).  (3) 
USDA  Regulations  Implementing  NEPA 
(7  CFR  part  lb),  and  (4)  APHIS'  NEPA 
Implementing  Procedures  (7  CFR  part 
372).  Based  on  that  EA,  APHIS  has 
reached  a  finding  of  no  significant 
impact  (FONSI)  with  regard  to  its 
determination  that  the  subject  com  and 
lines  developed  from  it  are  no  longer 
regulated  articles  under  its  regulations 
in  7  CFR  part  340.  Copies  of  the  EA  and 
the  FONSI  are  available  upon  request 
from  the  individual  listed  under  FOR 
FURTHER  INFORMATION  CONTACT. 

Done  in  Washington,  DC.  this  13th  day  of 
June  1995. 
Lonnie  J.  King, 

Acting  Administrator.  Animal  and  Plant 
Health  Inspection  Service. 
[PR  Doc.  95-15112  Filed  6-20-95;  8:45  ami 
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DEPARTMENT  OF  COMMERCE 
Bureau  of  Export  Administration 
pocket  Nos.  5103-01;  5104-01;  5105-^1] 
Decision  and  Order 

In  the  matter  of:  Waldemar  Znamierowski, 
Krzwinska  Str.,  16/1,  03-324.  Warsaw, 
Poland;  Paul  A.  Prandecki  a/k/a  Paul  Prand. 


3178  El  Centre  Circle,  Las  Vegas,  Nevada 
89121  and  Beta  Computer  Trading  Pte. 
Limited,  One  Rockor  Canal  Road,  Sim  Lin 
Square  #06-67,  Singapore  0718; 
Respondents. 

On  May  31, 1955,  the  Administrative 
Law  Judge  (ALJ)  entered  his 
Recommended  Decision  and  Order  in 
the  above-referenced  matters.  The 
Recommended  Decision  and  Order,  a 
copy  of  which  is  attached  hereto  and 
made  a  part  hereof,  has  been  referred  to 
me  for  final  action.  After  describing  the 
facts  of  the  case  and  his  findings  based 
on  those  facts,  the  ALJ  found  that  the 
Respondents  Znamierowski  and 
Prandecki  had  violated  Section  787.2  of 
the  Export  Administration  Regulations 
(EAR)  by  causing,  aiding  and  abetting 
the  export  of  three  U.S.-origin  Apollo 
computer  workstations  from  the  United 
States  through  Singapore  to  Poland 
without  obtaining  the  validated  export 
licenses  required  by  Section  772.1  of  the 
EAR.  The  ALJ  also  found  that  the 
Respondent  Beta  Computer  Trading 
PTE.  Limited  reexported  three  U.S.- 
origin  Apollo  computer  workstations 
from  Singapore  to  Poland  without 
obtaining  from  the  Department  of 
Commerce  the  reexport  authorization 
required  by  Section  774.1  of  the  EAR. 

The  ALJ  found  that  the  appropriate 
penalty  for  the  violations  should  be  that 
the  Respondents  and  all  successors, 
assignees,  officers,  representatives, 
agents  and  employees  be  denied  for  a 
period  of  ten  years  from  this  date  all 
privileges  of  participating,  directly  or 
indirectly,  in  any  manner  or  capacity,  in 
any  transaction  in  the  United  States  or 
abroad  involving  commodities  or 
technical  data  exported  or  to  be 
exported  from  the  United  States  and 
subject  to  the  Export  Administration 
Regulations. 

Based  on  my  review  of  the  entire 
record,  I  affirm  the  Recommended 
Decision  and  Order  of  the 
Administrative  Law  Judge. 

This  constitutes  final  agency  action  in 
this  matter. 

Dated:  June  13, 1995. 
William  A.  Reinsch, 

Under  Secretary  for  Export  Administration. 

Recommended  Decision  and  Order 

On  December  9, 1993,  the  Office  of 
Export  Enforcement,  Bureau  of  Export 
Administration,  U.S.  Department  of 
Commerce  (Department),  issued 
separate  charging  letters  against  Paul  A. 
Prandecki,  also  known  as  Paul  Prand 
(Prandecki);  Beta  Computer  Trading  Pte. 
Limited  (Beta  Computer);  and  Waldemar 
Znamierowski  (Znamierowski) 
(hereinafter  collectively  referred  to  as 
respondents).  None  of  the  respondents 
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answered  or  otherwise  responded  to  the 
charging  letters. 

On  April  17,  1995, 1  issued  an  Order 
finding  that  Znamierowski  was  in 
default  for  failing  to  file  an  answer  to 
the  charging  letter  and  directing  the 
Department  to  make  the  submission 
required  by  Section  788.8  of  the  Export 
Administration  Regulations  (currently 
codified  at  15  C.F.R.  Parts  768-799 
(1995))  (the  Regulations),  by  May  17, 
1995.  On  April  18. 1995. 1  issued 
separate  Orders  against  Prandecki  and 
Beta  Computer,  finding  both  of  them  in 
default  for  failing  to  answer  the  charging 
letters  issued  against  them  and  directing 
the  Department  to  make  the  submission 
required  by  Section  788.8  of  the 
Regulations  by  May  18.  1995.  On  April 
19. 1995. 1  issued  Corrected  Orders  in 
Prandecki  and  Beta  Computer  directing 
the  Department  to  make  its  submissions 
by  May  19. 1995. 

On  May  5,  1995,  the  Department  filed 
a  motion  to  consolidate  these  matters 
and  requested  that  it  be  provided  to  May 
19,  1995  to  file  a  single  default 
submission  addressing  the  allegations 
against  all  three  respondents  in  a  single 
pleading.  On  May  8,  1995, 1  granted  the 
Department's  motion.  In  accordance 
with  that  Order,  on  May  19, 1995,  the 
Department  submitted  its  Default 
Submission,  together  with  supporting 
evidence. 

Background 

In  the  December  9, 1993  charging 
letters,  the  Department  alleged  that 
Prandecki  and  Znamierowski  caused, 
aided,  and  abetted  the  export  of  three 
U.S.-origin  Apollo  computer 
workstations  from  the  United  States 
through  Singapore  to  Poland  without 
obtaining  from  the  Department  the 
validated  export  license  required  by 
Section  772.1(b)  of  the  Regulations.  The 
Department  charged  that,  by  causing, 
aiding,  and  abetting  the  doing  of  an  act 
prohibited  by  the  Export  Administration 
Act  of  1979,  as  amended  (50  U.S.C.A. 
app.  §§2401-2420  (1991,  Supp.  1993, 
and  Pub.  L.  No.  103-277.  July  5, 1994)) 
(the  Act),'  or  any  regulation,  order,  or 
license  issued  under  the  Act,  Prandecki 
and  Znamierowski  each  committed  one 
violation  of  Section  787.2  of  the 
Regulations,  involving  commodities 
controlled  for  reasons  of  national 
security  under  Section  5  of  the  Act. 

In  the  December  9, 1993  charging 
letter  issued  against  Beta  Computer,  the 
Department  alleged  that  Beta  Computer 
reexported  three  U.S.-origin  Apollo 


•  The  Act  expired  on  August  20.  1994.  Executive 
Order  No.  12924  (59  FR  43437.  August  23,  2994) 
continued  the  Regulations  in  effect  under  the 
International  Emergency  Economic  Powers  Act  (50 
L'.S.C.A.  S§  1701-1706  (1991)). 


computer  workstations  from  Singapore 
to  Poland  without  obtaining  from  the 
Department  the  reexport  authorization 
required  by  Section  774.1  of  the 
Regulations.  The  Department  charged 
that,  by  reexporting  commodities  to  any 
person  or  destination  in  violation  of  or 
contrary  to  the  terms  of  the  Act,  or  any 
regulation,  order,  or  license  issued 
under  the  Act,  Beta  Computer 
committed  one  violation  of  Section 
787.6  of  the  Regulations,  involving 
commodities  controlled  for  reasons  of 
national  security  under  Section  5  of  the 
Act. 

On  the  basis  of  the  Department's 
submission  and  all  of  the  supporting 
evidence  presented,  I  have  determined 
that  Prandecki,  Znamierowski,  and  Beta 
Computer  committed  the  violations 
alleged  in  the  separate  charging  letters 
issued  against  them. 

For  those  violations,  the  Department 
urged  as  a  sanction  that  the  export 
privileges  of  Prandecki,  Znamierowski, 
and  Beta  Computer  be  denied  for  10 
years.  In  light  of  the  nature  of  the 
violations,  I  concur  in  the  Department's 
recommendation. 
Accordingly,  it  is  Therefore  Ordered, 
First,  that  all  outstanding  individual 
validated  licenses  in  which  Waldemar 
Znamierowski,  Krzwinska  Str.,  16.1,  03- 
32.  Warsaw.  Poland;  Paul  A.  Prandecki. 
a/k/a  Paul  Prand.  3178  El  Centro  Circle. 
Las  Vegas,  Nevada  89121;  and  Beta 
Computer  Trading  Pte.  Limited,  One 
Rockor  Canal  Road,  Sim  Lim  Square 
#06-67,  Singapore  0718,  appear  or 
participate,  in  any  manner  or  capacity, 
are  hereby  revoked  and  shall  be 
returned  forthwith  to  the  Office  of 
Exporter  Services  for  cancellation. 
Further,  all  of  the  privileges  of 
Prandecki.  Znamierowski,  and  Beta 
Computer  to  participate,  in  any  manner 
or  capacity,  in  any  special  licensing 
procedure,  including,  but  not  limited  to, 
distribution  licenses,  are  hereby 
revoked. 

Second,  that  Waldemar 
Znamierowski,  Krzwinska  Str.,  16/1, 
03-32,  Warsaw.  Poland;  Paul  A. 
Prandecki.  a/k/a  Paul  Prand,  3178  El 
Centro  Circle,  Las  Vegas*Nevada  89121; 
and  Beta  Computer  Trading  Pte. 
Limited,  One  Rockor  Canal  Road,  Sim 
Lim  Square  #06-67,  Singapore  0718 
(collectively  referred  to  as  respondents), 
and  all  of  their  successors,  assigns, 
officers,  representatives,  agents,  and 
employees,  shall  for  a  period  of  10  years 
from  the  date  of  final  agency  action,  be 
denied  all  privileges  of  participating, 
directly  or  indirectly,  in  any*nanner  or 
capacity,  in  any  transaction  in  the 
United  States  or  abroad  involving  any 
commodity  or  technical  data  exported 


or  to  be  exported  from  the  United  States, 
and  subject  to  the  Regulations. 

A.  Without  limiting  the  generality  of 
the  foregoing,  participation,  either  in  the 
United  States  or  abroad,  shall  include 
participation,  directly  or  indirectly,  in 
any  manner  or  capacity:  (i)  as  a  party  or 
as  a  representative  of  a  party  to  any 
export  license  application  submitted  to 
the  Department;  (ii)  in  preparing  or 
filing  with  the  Department  any  export 
license  application  or  request  for 
reexport  authorization,  or  any  document 
to  be  submitted  therewith;  (iii)  in 
obtaining  from  the  Department  or  using 
any  validated  or  general  export  license, 
reexport  authorization,  or  other  export 
control  document;  (iv)  in  carrying  on 
negotiations  with  respect  to,  or  in 
receiving,  ordering,  buying,  selling, 
delivering,  storing,  using,  or  disposing 
of,  in  whole  or  in  part,  any  commodities 
or  technical  data  exported  or  to  be 
exported  from  the  United  States  and 
subject  to  the  Regulations;  and  (v)  in 
financing,  forwarding,  transporting,  or 
other  servicing  of  such  commodities  or 
technical  data. 

B.  After  notice  and  opportunity  for 
comment  as  provided  in  Section 
788.3(c)  of  the  Regulations,  any  person, 
firm,  corporation,  or  business 
organization  related  to  any  of  the 
respondents  by  affiliation,  ownership, 
control,  or  position  of  responsibility  in 
the  conduct  of  trade  related  services 
may  also  be  subject  to  the  provisions  of 
this  Order. 

C.  As  provided  by  Section  787.12(a)  of 
the  Regulations,  without  prior 
disclosure  of  the  facts  to  and  specific 
authorization  of  the  Office  of  Exporter 
Services,  in  consultation  with  the  Office 
of  Export  Enforcement,  no  person  may 
directly  or  indirectly,  in  any  manner  or 
capacity:  (i)  apply  for,  obtain,  or  use  any 
license.  Shipper's  Export  Declaration, 
bill  of  lading,  or  other  export  control 
document  relating  to  an  export  or 
reexport  of  commodities  or  technical 
data  by,  to,  or  for  another  person  then 
subject  to  an  order  revoking  or  denying 
his  export  privileges  or  then  excluded 
fixim  practice  before  the  Bureau  of 
Exf)Ort  Administration;  or  (ii)  order, 
buy,  receive,  use,  sell,  deliver,  store, 
dispose  of.  forward,  transport,  finance, 
or  otherwise  service  or  participate:  (a)  in 
any  transaction  which  may  involve  any 
commodity  or  technical  data  exported 
or  to  be  exported  from  the  United  States; 
(b)  in  any  reexport  thereof;  or  (c)  in  any 
other  transaction  which  is  subject  to  the 
Export  Administration  Regulations,  if 
the  person  denied  export  privileges  may 
obtain  any  benefit  or  have  any  interest 
in.  directly  or  indirectly,  any  of  these 
transactions. 
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Third,  that  a  copy  of  this  Order  shall 
be  served  on  each  of  the  respondents 
and  on  the  Department. 

Fourth,  that  this  Order,  as  affirmed  or 
modified,  shall  become  effective  upon 
entry  of  the  final  action  by  the  Under 
Secretary  for  Export  Administration,  in 
accordance  with  the  Act  (50  U.S.C.A. 
app.  §  2412(c)(1))  and  the  Regulations 
(15  CFR  788.23). 

Dated:  May  31, 1995. 
Edward ).  Kuhlmann, 
Administrative  Law  fudge. 

To  be  considered  in  the  30  day 
statutory  review  process  which  is 
mandated  by  Section  13(c)  of  the  Act. 
submissions  must  be  received  in  the 
Office  of  the  Under  Secretary  for  Export 
Administration.  U.S.  Department  of 
Commerce.  14th  &  Constitution  Ave.. 
N.W..  Room  3898B.  Washington.  D.C.. 
20230.  within  12  days.  Replies  to  the 
other  party's  submission  are  to  be  made 
within  the  following  8  days.  15  CFR 
788.23(b).  50  FR  53134  (1985).  Pursuant 
to  Section  13(c)(3)  of  the  Act.  the  order 
of  the  final  order  of  the  Under  Secretary 
may  be  appealed  to  the  U.S.  Court  of 
Appeals  for  the  District  of  Columbia 
within  15  days  of  its  issuance. 

Certificate  of  Mailing 

I  certify  that  I  have  sent  the  attached 
document  by  first  class  U.S.  mail, 
postage  prepaid,  to  the  following 
persons: 

By  Registered  Mail  to: 

R  861  601  782 

Waldemar  Znamierowski,  Krzwinska 
Str..  16/1,  03-324.  Warsaw,  Poland 
By  Registered  Mail  to: 

R  861  601  783 

Beta  Computer  Trading  Pte.  Limited. 
One  Rockor  Canal  Road.  Sim  Lim 
Square  #06-67.  Singapore  0718.  attn: 
Kelvin  C.S.  Teo.  Managing  Director 
By  Certified  Mail  to: 

P  067  861  636 

Paul  A.  Prandecki  a/k/a  Paul  Prand. 
3178  El  Centro  Circle,  Las  Vegas. 
Nevada  89121 
By  Certified  Mail  to: 

P  067  861  637 

Thomas  C.  Barbour.  Senior  Trial 
Attorney.  Office  of  Chief  Counsel  for 
Export  Administration.  U.S. 
Department  of  Commerce.  Room  H- 
3839. 14th  &  Constitution  Avenue 
NW.,  Washington.  D.C.  20230. 

Dated:  May  31,  1995. 
Williemae  Waddeil, 

Support  Services  Assistant. 

(FR  Doc.  95-15126  Filed  6-20-95:  8:45  am) 

BILUNG  CODE  3510-OT-M 


International  Trade  Administration 

[A-670-835] 

Notice  of  Antidumping  Duty  Order: 
Furfuryl  Alcohol  From  the  People's 
Republic  of  China  (PRC) 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce 
EFFECTIVE  DATE:  June  21.  1995. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Brinkmann  or  Donna  Berg.  Office  of 
Antidumping  Duty  Investigations. 
Import  Administration.  U.S.  Department 
of  Commerce.  14th  Street  and 
Constitution  Avenue  NW.,  Washington. 
DC  20230;  telephone  (202)  482-5288  or 
(202)  482-0114.  respectively. 

Scope  of  Order 

The  merchandise  covered  by  this 
order  is  furfuryl  alcohol  (C4H3OCH2OH). 
Furfuryl  alcohol  is  a  primary  alcohol, 
and  is  colorless  or  pale  yellow  in 
appearance.  It  is  used  in  the 
manufacture  of  resins  and  as  a  wetting 
agent  and  solvent  for  coating  resins, 
nitrocellulose,  cellulose  acetate,  and 
other  soluble  dyes. 

The  product  subject  to  this  order  is 
classifiable  under  subheading 
2932.13.00  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS). 
Although  the  HTSUS  subheading  is 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  of  this  proceeding  is  dispositive. 

Antidumping  Duty  Order 

On  June  14,  1995,  in  accordance  with 
section  735(d)  of  the  Act,  the  U.S. 
International  Trade  Commission  (ITC) 
notified  the  Department  that  imports  of 
furfuryl  alcohol  from  the  PRC  materially 
injure  a  U.S.  industry.  Therefore,  in 
accordance  with  section  736  of  the  Act, 
the  Department  will  direct  United  States 
Customs  officers  to  assess,  upon  further 
advice  by  the  administering  authority 
pursuant  to  section  736(a)(1)  of  the  Act, 
antidumping  duties  equal  to  the  amount 
by  which  the  foreign  market  value  of  the 
merchandise  exceeds  the  United  States 
price  for  all  entries  of  furfuryl  alcohol 
from  the  PRC.  "rtiese  antidumping 
duties  will  be  assessed  on  all 
unliquidated  entries  of  furfuryl  alcohol 
from  the  PRC  entered,  or  withdrawn 
fi-om  warehouse,  for  consumption  on  or 
after  December  16,  1994.  the  date  on 
which  the  Department  published  its 
preliminary  determination  notice  in  the 
Federal  Register  (59  FR  65009). 

On  or  after  the  date  of  publication  of 
this  notice  in  the  Federal  Register.  U.S. 
Customs  officers  must  require,  at  the 
same  time  as  importers  would  normally 


deposit  estimated  duties,  the  following 
cash  deposits  for  the  subject 
merchandise: 


Weight- 

ed-aver- 

Manufacturer/producer/exporter 

age  rrar- 

gin  per- 

centage 

Oingdao  Chemicals  4  Medicines 

Import  and  Export  Corporation  . 

50.43 

Sinochem  Shandong  Import  and 

Export  Group  Corporation 

43.54 

China-Wide  

45.27 

This  notice  constitutes  the 
antidumping  duty  order  with  respect  to 
furfuryl  alcohol  from  the  PRC,  pursuant 
to  section  736(a)  of  the  Act.  Interested 
parties  may  contact  the  Central  Records 
Unit,  Room  B-099  of  the  Main 
Commerce  Building,  for  copies  of  an 
updated  list  of  antidumping  duty  orders 
currently  in  effect. 

This  order  is  published  in  accordance 
with  section  736(a)  of  the  Act  and  19 
CFR  353.21. 

Dated:  June  14. 1995. 
Susan  G.  Esserman, 

Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  95-15222  Filed  6-20-95;  8:45  am) 

BtLUMO  CODE  3510-OS-P 

[A-7^-802] 

Notice  of  Amended  Final  Antidumping 
Duty  Determination  and  Order:  Furfuryl 
Alcohol  From  South  Africa. 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce. 
ACTION:  Notice. 

EFFECTIVE  DATE:  June  21,  1995. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Brinkmann  or  Donna  Berg,  Office  of 
Antidumping  Investigations,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue  NW..  Washington.  DC  20230; 
telephone:  (202)  482-5288  or  (202)  482- 
0114.  respectively. 

Amended  Final  Determination 

We  presented  counsel  for  the 
respondent.  Illovo  Sugar  Limited,  and 
counsel  for  the  petitioner.  QO 
Chemicals,  with  the  calculations  and 
disclosure  materials  concerning  the 
final  determination  on  May  4.  and  8. 
1995.  respectively. 

The  respondent  and  the  petitioner 
filed  timely  submissions  alleging 
ministerial  errors  in  the  Department  of 
Commerce's  (Department)  final 
determination  calculations.  On  May  5, 
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1995.  the  respondent  alleged  that  the 
Department  made  an  inadvertent 
spreadsheet  error  which  resulted  in  the 
revised  figures  for  certain  ESP 
observations  being  moved  to  the  wrong 
columns.  On  May  15. 1995.  the 
petitioner  alleged  that  we  departed  from 
our  established  practice  and.  for  certain 
U.S.  observations,  applied  a  daily 
exchange  rate  instead  of  the  quarterly 
rate  to  convert  South  African  Rand  to 
U.S.  dollars.  (For  specific  details  of 
these  allegations  and  our  analysis 
thereof,  see  Memorandum  from  Gary 
Taverman  to  Barbara  R.  Stafford  dated 
May  25, 1995). 

We  have  reviewed  the  respondent's 
allegation  and  agree  that  we  erred  in 
moving  the  revised  figures  for  certain 
variables  to  the  adjacent  spreadsheet 
columns.  In  accordance  with  19  CFR 
353.28,  we  have  corrected  the 
calculations  for  the  final  determination. 

With  respect  to  the  petitioner's 
allegation,  however,  we  disagree  that 
our  reliance  on  the  daily  exchange  rate 
constitutes  a  departure  from  our 
established  practice.  It  is  the 
Department's  practice  to  make  currency 
conversions  at  the  Federal  Reserve 
certified  quarterly  exchange  rate  except 
where  the  daily  exchange  rate  varies  by 
five  percent  or  more  from  the  quarterly 
rate. 

Inasmuch  as  the  variance  between  the 
daily  and  quarterly  rates  equaled  five 
percent,  we  followed  our  established 
practice  and  used  the  daily  rate  in  the 
final  determination.  Accordingly,  we 
determined  that  petitioner's  allegation 
does  not  constitute  a  ministerial  error. 

Pursuant  to  19  CFR  353.28,  we  have 
corrected  the  final  dumping  margins. 
The  final  dumping  margin  for  Illovo 
Sugar  Limited  and  "All  Others"  has 
been  amended  from  15.48  to  11.55 
percent. 

Scope  of  Order 

The  merchandise  covered  by  this 
order  is  frirfuryl  alcohol  (C4H3C)CH20H). 
Furfuryl  alcohol  is  a  primary  alcohol, 
and  is  colorless  or  pale  yellow  in 
appearance.  It  is  used  in  the 
manufacture  of  resins  and  as  a  wetting 
agent  and  solvent  for  coating  resins, 
nitrocellulose,  cellulose  acetate,  and 
other  soluble  dyes. 

The  product  subject  to  this  order  is 
classifiable  under  subheading 
2932.13.00  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS). 
Although  the  HTSUS  subheading  is 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  of  this  proceeding  is  dispositive. 


Antidumping  Duty  Order 

On  June  14. 1995,  in  accordance  with 
section  735(d)  of  the  Act,  the  U.S. 
International  Trade  Commission  (ITC) 
notified  the  Department  that  imports  of 
furfuryl  alcohol  from  South  Africa 
materially  injure  a  U.S.  industry. 
Therefore,  in  accordance  with  section 
736  of  the  Act,  the  Department  will 
direct  United  States  Customs  officers  to 
assess,  upon  further  advice  by  the 
administering  authority  pursuant  to 
section  736(a)(1)  of  the  Act, 
antidumping  duties  equal  to  the  amount 
by  which  the  foreign  market  value  of  the 
merchandise  exceeds  the  United  States 
price  for  all  entries  of  furfuryl  alcohol 
from  South  Africa.  These  antidumping 
duties  will  be  assessed  on  all 
unliquidated  entries  of  furfuryl  alcohol 
from  South  Africa  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  December  16, 
1994,  the  date  on  which  the  Department 
published  its  preliminary  determination 
notice  in  the  Federal  Register  (59  FR 
65012). 

On  or  after  the  date  of  publication  of 
this  notice  in  the  Federal  Register,  U.S. 
Customs  officers  must  require,  at  the 
same  time  as  importers  would  normally 
deposit  estimated  duties,  the  following 
cash  deposits  for  the  subject 
merchandise: 


Weight- 

ed-aver- 

Manufacturer/producer/exporter 

age  mar- 

gin per- 

centage 

Illovo  Suoar  ComDany 

11.55 

All  ottters    

11.55 

This  notice  constitutes  the 
antidumping  duty  order  with  respect  to 
furfuryl  alcohol  from  South  Africa, 
pursuant  to  section  736(a)  of  the  Act. 
Interested  parties  may  contact  the 
Central  Records  Unit,  Room  B-099  of 
the  Main  Commerce  Building,  for  copies 
of  an  updated  list  of  antidumping  duty 
orders  currently  in  effect. 

This  order  is  published  in  accordance 
with  section  736(a)  of  the  Act  and  19 
ere  353.21. 

Dated:  June  14. 1995. 
Susan  G.  Esserman, 

Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  95-15221  Filed  6-20-95;  8:45  ami 

WLUNG  CODE  3510-OS-P 


National  Oceanic  and  Atmospheric 
Administration 

[I.D.  061495B] 

Endangered  and  Threatened  Wildlife 
and  Plants;  Put>lic  Hearing 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  additional  public 

hearing. 

summary:  On  April  18. 1995,  NMFS 
published  a  notice  of  availability  of  a 
proposed  recovery  plan  for  Snake  River 
salmon  listed  under  the  Endangered 
Species  Act  (ESA).  Eleven  public 
hearings  were  announced  in  the  same 
notice.  An  additional  public  hearing 
was  announced  in  May  to  be  held  in 
Idaho  Falls.  ID.  NMFS  is  announcing 
one  additional  public  hearing. 
DATES:  The  public  hearing  is  scheduled 
as  follows: 

June  29, 1995,  6:30  p.m.  to  9:30  p.m., 
Spokane,  WA. 

ADDRESSES:  The  hearing  v^ll  be  held  at 
the  following  location: 

Spokane — Spokane  Community 
College  Auditorium,  1810  N.  Greene 
Street,  Bldg.  6,  Spokane.  WA  99212. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Jones,  Recovery  Plan 
Coordinator,  NMFS,  (503)  230-5400. 

Dated:  June  15.  1995. 
Russell  J.  Bellmer. 

Office  of  Protected  Resources.  National 

Marine  Fisheries  Service. 

[FR  Doc.  95-15088  Filed  6-15-95;  4:56  pml 

BNJJNG  COM  3S10-22-F 

P.D.  061395B] 

Marine  Mammals  and  Endangered 
Species;  Permits 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Receipt  of  application  for  a 

scientific  research  permit  (P368F). 

SUMMARY:  Notice  is  hereby  given  that  Dr. 
James  T.  Harvey,  has  applied  in  due 
form  for  a  permit  to  take  the  marine 
mammals  listed  below  for  the  purpose 
of  scientific  research. 
DATES:  Written  comments  must  be 
received  on  or  before  July  21, 1995. 
ADDRESSES:  The  application  and  related 
documents  are  available  for  review 
upon  wrritten  request  or  by  appointment 
in  the  following  offices: 

Permits  Division,  Office  of  Protected 
Resources.  NMFS.  1315  East-West 
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Highway,  Room  13130.  Silver  Spring. 
MD  20910  (301/713-2289); 

Director.  Southwest  Region.  NMFS. 
501  West  Ocean  Blvd..  Suite  4200.  Long 
Beach.  CA  90802^213  (310/98Q-4001); 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  request,  should 
be  submitted  to  the  Chief,  Permits 
Division.  F/PRl.  Office  of  Protected 
Resources.  Silver  Spring,  MD  20910. 
within  30  days  of  the  publication  of  this 
notice. 

FOR  FURTHER  INFORMATION  CONTACT:  Gary 
Barone.  (301/713-2289). 
SUPPLEMENTARY  INFORMATION:  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  request  would 
be  appropriate. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register,  the 
Secretary  of  Commerce  is  forwarding 
copies  of  this  application  to  the  Marine 
Mammal  Commission  and  its 
Committee  of  Scientific  Advisors. 

The  subject  permit  is  requested  under 
the  authority  of  the  Marine  Mammal 
Protection  Act  of  1972.  as  amended  (16 
U.S.C.  1361  et  seq.],  and  the  Regulations 
Governing  the  Taking  and  Importing  of 
Marine  Mammals  (50  CFR  part  216). 

The  applicant  seeks  authorization  to 
instrument  up  to  150  harbor  seals 
[Phoca  vitulina)  with  radio  tags,  heart 
monitors,  and  time  depth  recorders 
annually.  These  animals  will  be  subjects 
in  a  low  frequency  sound  experiment. 
The  applicant  seeks  authorization  to 
take  by  inadvertent  harassment  up  to 
810  harbor  porpoise  annually  incidental 
to  the  sound  experiments  and  related 
activities. 

The  work  will  be  conducted  over  a  5- 
year  period.  During  the  course  of  the 
field  work  small  numbers  of  other 
species  may  be  inadvertently  harassed 
by  the  low  frequency  sounds.  The 
requested  species  under  NMFS 
jurisdiction  are  California  sea  lions 
[Zaiophus  calif omianus),  harbor 
porpoise  (Phocoena  phocoena),  and 
Pacific  bottlenose  dolphins  [Tursiops 
truncatus). 

Dated:  June  6.  1995. 
Ann  D.  Terbush, 

Chief.  Permits  6-  Documentation  Division, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service. 
IFR  Doc.  9S-15094  Filed  6-20-95:  8:45  ami 

BHJJMO  COOe  3S10-22-F 


P.O.  061395A] 

Marine  Mammals 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 


Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Receipt  of  application  for  a 

scientific  research  permit  (P5H)  and 

applications  to  modify  permits  (P129I 

and  P281C). 

SUMMARY:  Notice  is  hereby  given  that  Dr. 
Donald  B.  Siniff.  Department  of  Ecology. 
Evolution  and  Behavior.  University  of 
Minnesota.  1987  Upper  Buford  Circle, 
St.  Paul,  MN  55108  (P5H).  has  applied 
in  due  form  for  a  permit  to  take 
Antarctic  pinnipeds  for  purposes  of 
scientific  research. 

Dr.  Bruce  R.  Mate.  Hatfield  Marine 
Science  Center.  Oregon  State  University, 
Newport.  OR  97365-5296  (P129J)  has 
applied  for  a  modification  to  Permit  No. 
841  to  increase  the  number  of  blue 
whales  (Balaenoptera  musculus)  to  be 
tagged  over  the  next  4  years  from  50  to 
55. 

Mr.  Jonathan  Stem.  Marine  Mammal 
Research  Program,  Texas  A&M 
University,  Galveston,  TX  77551 
(P281C),  has  applied  for  a  modification 
to  Permit  No.  934  to  biopsy  sample  up 
to  90  killer  whales  (Orcinus  orca)  in  the 
inland  waters  of  Washington  State  and 
to  inadvertently  harass  up  to  300. 
DATES:  Written  comments  must  be 
received  on  or  before  July  21, 1995. 
ADDRESSES:  The  application  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  office(s): 

Permits  Division,  Office  of  Protected 
Resources.  NMFS,  1315  East-West 
Highway.  Room  13130.  Silver  Spring. 
MD  20910  (301/713-2289). 

Application  P5H.  Director.  Northeast 
Region,  One  Blackburn  Drive, 
Gloucester,  MA  01930-2298  (508/281- 
9250). 

Modifications  P129J  and  P281C. 
Director.  Southwest  Region.  NMFS.  501 
West  Ocean  Blvd.,  Long  Beach.  CA 
90802^213  (310/980-^001):  and 

Director,  Northwest  Region,  7600 
Sand  Point  Way,  NE,  BIN  C15700,  Bldg. 
1,  Seattle,  WA  98115-0070  (206/526- 
6150). 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  request,  should 
be  submitted  to  the  Director,  Office  of 
Protected  Resources,  NMFS,  NOAA, 
U.S.  Department  of  Commerce,  1315 
East- West  Highway,  Room  13130,  Silver 
Spring,  MD  20910,  within  30  days  of  the 
publication  of  this  notice.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  request  would 
be  appropriate. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register,  the 
Secretary  of  Commerce  is  forwarding 


copies  of  these  applications  to  the 
Marine  Mammal  Commission  and  its 
Committee  of  Scientific  Advisors. 

SUPPLEMENTARY  INFORMATION:  The 
subject  permit  and  requests  to  modify 
permits  are  requested  under  the 
authority  of  the  Marine  Mammal 
Protection  Act  of  1972.  as  amended  (16 
U.S.C.  1361  et  seq.).  the  Regulations 
Governing  the  Taking  and  Importing  of 
Marine  Mammals  (50  CFR  part  216).  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531  et  seq.),  and 
the  regulations  governing  the  taking, 
importing,  and  exporting  of  endangered 
fish  and  wildlife  (50  CFR  part  222). 

Dr.  SinifT  (P5H)  requests  a  permit  to: 
Tag/release  annually,  up  to  900  Weddell 
seal  (Leptonychotes  weddellii)  and  take 
by  harassment  up  to  2000;  tag/release 
up  to  20  each  of  leopard  seal  [Hydrurga 
leptonyx),  crabeater  seal  [Lobodon 
carcinopbagus),  Ross  seal 
[Ommatopboca  rossii),  southern 
elephant  seal  (Mirounga  leonina),  and 
Antarctic  fur  seal  (Arctocepbalus 
gazella);  collect  blood  samples  from  up 
to  100  Weddell  seals  and  collect  tissue 
and  tooth  samples  from  seals  found 
dead. 

Dr.  Bruce  R.  Mate  (P129J)  was  issued 
Permit  No.  841  on  June  4. 1994,  to 
inadvertently  harass  annually  up  to  200 
blue  whales  (Balaenoptera  musculus), 
200  fin  (B.  physalus),  200  humpback 
whales  [Megaptera  novaeangliae),  and 
200  gray  whales  (Eschricbtius  robustus). 
Up  to  50  each  of  these  species  may  be 
satellite-tagged,  biopsy  sampled, 
photographed,  and  observed  over  a  5- 
year  period.  Research  is  authorized  to  be 
conducted  along  the  western  coast  of 
the  United  States  and  in  Hawaiian 
waters. 

Mr.  S.  Jonathan  Stem  was  issued 
Permit  No.  934  on  August  3, 1994,  to 
inadvertently  harass  armually  up  to 
1000  minke  whales  [Balainoptera 
acutorostrata),  400  blue  whales 
(Balaenoptera  musculus),  100  fin  (B. 
pbysalus),  50  sei  whales  (B.  borealis), 
600  humpback  whales  (Megaptera 
novaeangliae),  and  500  gray  whales 
(Escbrichtius  robustus),  and  300  killer 
whales  (Orcinus  orca).  Up  to  150  minke 
whales  and  30  each  of  the  other  species 
are  authorized  to  be  photographed  and 
biopsy  sampled.  Minke  whales  may  be 
taken  from  the  Gulf  of  Alaska  to  the 
California/Mexican  border.  All  other 
species  are  taken  only  off  central 
California. 
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Dated:  June  13.  1995. 
Ann  D.  Terbush, 

Chief  Permits  and  Documentation  Division. 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service. 
(FR  Doc.  95-15095  Filed  6-20-95;  8:45  ami 

BILLING  COOE  3S1fr-22-F 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  Import  Restraint 
Limits  for  Certain  Cotton,  Wool,  Man- 
IMade  Fiber,  Silk  Blend  and  Other 
Vegetable  Fiber  Textiles  and  Textile 
Products  Produced  or  Manufactured  in 
Hong  Kong;  Correction 

June  15. 1995. 

On  page  17323  of  the  notice 
published  on  April  5. 1995  in  the  table 
under  the  heading  "Twelve-month 
restraint  limit."  delete  the  following 
references  to  sublevels  in  Categories 
347/348: 

"not  more  than  3,027.891  dozen  shall 
be  in  Category  347  (other  than  W);  not 
more  than  4,662,390  dozen  shall  be  in 
Category  348  (other  than  W)." 
Rita  D.  Hayes, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 
(FR  Doc.  95-15127  Filed  6-20-95;  8:45  am] 

BILUNG  COOE  SSIO-DR-F 


DEPARTMENT  OF  DEFENSE 

Department  of  tt)e  Army 

Armed  Forces  Epidemiological  Board; 
Notice  of  Partially  Closed  Meeting 

AGENCY:  Armed  Forces  Epidemiological 

Board,  DOD. 

ACTION:  Notice  of  partially  closed 

meeting. 

1.  In  accordance  with  section  10(a)(2) 
of  the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-462),  announcement  is 
made  of  the  following  committee 
meeting: 

Name  of  Committee:  Armed  Forces 
Epidemiological  Board,  DOD. 

Date  of  Meeting:  06-07  July  1995. 

Time:  0800-1630. 

Place:  Great  Lakes  Naval  Training 
Center,  Illinois. 

Proposed  Agenda:  Service  preventive 
medicine  reports,  meningococcal, 
typhoid  and  varicella  vaccine  updates, 
emerging  infections,  health  promotion 
in  the  workplace,  and  report  of  the 
Injury  Prevention  Working  Group 
Subcommittee. 

2.  A  portion  of  this  meeting  will  be 
closed  to  the  public  for  an  intelligence 


briefing  in  accordance  with  section 
552b(c)  of  title  5.  U.S.C,  specifically 
subparagraph  (1)  thereof  and  title  5, 
U.S.C,  appendix  1,  subsection  10(d). 
Should  additional  information  be 
desired,  please  contact  the  Executive 
Secretary,  AFEB,  Skyline  Six,  5109 
Leesburg  Pike,  Room  667,  Falls  Church, 
Virginia  22041-3258. 
Gregory  D.  Showalter, 
Army  Federal  Register  Liaison  Officer. 
IFR  Doc.  95-15098  Filed  6-20-95;  8:45  am] 
BILUNG  COOE  3710-06-41 


Military  Traffic  Management  Command 
Rules  and  Accessorial  Services 
Governing  the  Movement  of 
Department  of  Defense  Freight  Traffic 
by  Motor  or  Railroad  Carriers 

AGENCY:  Military  Traffic  Management 
Command.  DOD. 

ACTION:  Notice  of  proposed  change. 

summary:  The  Military  Traffic 
Management  Command  (MTMC),  for  the 
Department  of  Defense,  is  updating 
MTMC  Freight  Traffic  Rules  Publication 
(MFTRP)  No.  lA  for  transport  of 
military  freight  by  motor  carriers  and 
MFTRP  No.  10  for  railroads.  These 
changes  include  the  new,  standardized 
American  National  Standards  Institute 
(ANSI)  codes  for  accessorial  and 
protective  security  services.  When  these 
mles  publications  are  reissued,  carriers 
must  file  tenders  with  ANSI  codes, 
which  are  necessary  to  support  the 
Department  of  Defense  Electronic  Data 
Interchange  capabilities.  Carriers  will 
receive,  on  request,  a  copy  of  the  initial 
draft  of  these  revised  publications. 
Suggestions  from  carriers  for  needed 
changes  or  additions  to  these 
publications  will  be  considered,  if 
received  at  Headquarters,  MTMC,  by 
July  27,  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Julian  Jolkovsky,  Headquarters, 
Military  Traffic  Management  Command, 
ATTN:  MTOP-T-SR,  5611  Columbia 
Pike,  Falls  Church,  VA  22041-5050;  or 
telephone  (703)  681-3440. 

SUPPLEMENTARY  INFORMATION:  Revisions 
to  MFTRP  No.  lA  and  No.  10  will 
include  the  current  classification  of 
munitions,  such  as  ammunition, 
explosives,  and  fireworks  formerly 
designated  as  Class  A,  B,  or  C  MFTRP 
No.  lA  will,  for  the  first  time,  include 
mles  applying  to  driveway  and 
towaway  service. 
Gregory  D.  Showalter, 
Army  Federal  Register  Uaison  Officer. 
IFR  Doc.  95-15099  Filed  6-20-95;  8:45  am] 
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Availability  of  Non-Exclusive, 
Exclusive,  or  Partially  Exclusive 
Licensing  of  U.S.  Patent  Application 
Concerning  a  Test  for  Antibodies  in 
Stool  Specimens 

agency:  U.S.  Army  Medical  Research 
and  Materiel  Command,  DOD. 

action:  Notice. 

summary:  In  accordance  writh  37  CFR 
404.6,  announcement  is  made  of  the 
availability  of  U.S.  Patent  Application 
SN  08/376.977,  entitled  "Test  for 
Antibodies  in  Stool  Specimens."  and 
filed  January  23.  1995.  for  licensing. 
This  patent  has  been  assigned  to  the 
United  States  Government  as 
represented  by  the  Secretary  of  the 
Army. 

ADDRESSES:  Commander,  U.S.  Army 
Medical  Research  and  Materiel 
Command,  ATTN:  Command  Judge 
Advocate.  Fort  Detrick.  Maryland 
21702-5012. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  John  F.  Moran.  Patent  Attorney. 
301-619-2065  or  telefax  301-619-7714. 

SUPPLEMENTARY  INFORMATION:  This 
invention  provides  a  method  for  testing 
clinical  samples  suspected  of  containing 
systemic  or  mucosal  antibodies  to  V. 
cholerae  by  coupling  specific  antigen  to 
magnetic  beads  and  exposing  said  beads 
to  specimens  suspected  of  containing 
specific  antibodies.  The  method  is 
particularly  valuable  for  detecting 
mucosal  antibodies  in  stool  and  can  be 
used  for  detection  of  infection, 
indicating  the  immune  status  of 
individuals,  and  for  epidemiological 
tracking. 

While  assays  such  as  ELISA  are 
available  for  quantitating  a  systemic 
immune  response,  means  for  evaluating 
mucosal  immune  responses  are  less  well 
developed  when  though  it  is  believed 
that  the  immune  response  to  V.  cholerae 
is  predominantly  controlled  by  the 
mucosal  immune  system.  Because  of  the 
rapid  nature  of  the  assay  and  the 
immediate  treatment  of  the  sample  with 
protease  inhibitors,  problems  related  to 
specimen  processing  are  minimized. 
The  method  of  invention  is  rapid, 
inexpensive,  can  be  performed  by 
minimally  trained  personnel,  and 
provides  a  means  for  testing  of  clinical 
samples  in  either  a  laboratory  or  field 
setting. 

Gregory  D.  Showalter, 
Army  Federal  Register  Liaison  Officer. 
[FR  Doc.  95-15100  Filed  6-20-95;  8:45  am) 
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Intent  To  Prepare  a  Draft 
Environmental  Impact  Statement 
(DEIS)  for  the  Lake  Okeechobee 
Regulation  Schedule  Study  (LORSS)  of 
the  Central  and  Souttiem  Florida 
Project  for  Flood  Control  and  Other 
Purposes. 

AGENCY:  U.S.  Army  Corps  of  Engineers. 

DOD. 

ACTION:  Notice  of  intent. 


SUMMARY:  The  Jacksonville  District.  U.S. 
Army  Corps  of  Engineers,  intends  to 
prepare  a  Draft  Environmental  Impact 
Statement  (DEIS)  upon  completion  of 
the  feasibility  study  and  prior  to 
implementation  of  an  altemadve 
regulation  schedule  for  Lake 
Okeechobee.  Florida. 
FOR  FURTHER  INFORMATION  CONTACT: 
Questions  about  the  proposed  action 
and  draft  EIS  can  be  answered  by:  Mark 
Ziminske.  U.S.  Army  Engineer  District. 
P.O.  Box  4970.  Jacksonville,  Florida 
32232-0019;  Telephone  904-232-1786. 
SUPPLEMENTARY  INFORMATION:  Lake 
Okeechobee  is  a  large,  shallow, 
subtropical  lake,  of  1.732  km^  surface 
area  located  in  Central-South  Florida. 
Lake  Okeechobee's  drainage  basin 
covers  almost  12,000  km^  much  of 
which  is  agricultural  land,  dairy  and 
beef  cattle  to  the  north,  and  the  280,000 
ha  Everglades  Agricultural  Area  (EAA; 
mostly  sugar,  rice,  and  winter  vegetable 
crops)  to  &e  south.  Major  surface  water 
inflows  to  the  lake  are  from  the 
Kissimmee  River.  Harney  Pond  and 
Indian  River  basins.  Fisheating  Creek, 
and  Taylor  Creek/Nubbin  Slough.  Major 
outflows  include  evapotransporation, 
the  Caloosahatchee  River  to  the  west, 
the  St.  Lucie  Canal  to  the  east,  and 
several  canals  draining  into  the  EAA 
and  south  to  the  Water  Conservation 
Areas  and  ultimately  to  the  Everglades 
and  Florida  Bay. 

The  scope  of  this  study  is  to  consider 
a  range  of  regulation  schedule 
alternatives  for  Lake  Okeechobee  in 
order  to  optimize  environmental 
benefits  at  minimal  or  na  impact  to  the 
competing  project  purposes,  primarily 
flood  control  and  water  supply.  The 
alternatives  to  be  considered  include: 
The  existing  Run  25-3,  Run  25-3  with 
Natural  System  Model  (NSM)  demands. 
Run  22  AZE.  Run  22  AZE  with  NSM 
demands,  and  the  Lower  East  Coast 
Regional  Water  Supply  Plan  (LECRWSP) 
Ahemative  1. 

The  current  regulation  schedule  (Run 
25-3)  maintains  lake  surface  water 
elevations  ranging  from  15.65  feet  to 
16.75  feet  and  releases  water  to  the 
estuaries  at  relatively  high  lake  stages, 
in  a  more  graduated  fashion.  Run  22 
AZE  is  basically  Run  25-3  writh  the 


addition  of  a  large  Zone  E.  which  allows 
for  low  level  discharges  at  low  stages  of 
13.75  feet  to  15.60  feet.  The  NSM 
demands  put  an  additional  water  supply 
demand  on  Lake  Okeechobee  by 
establishing  targets  for  delivering  water 
to  restore  the  Everglades  to  their  pre- 
drainage  condition.  Runs  25-3  and  22 
AZE  with  NSM  demands  would  tend  to 
lower  the  water  surface  in  the  lake 
without  changing  the  regulated  water 
levels.  The  LECRWSP  Alternative  1 
schedule  varies  from  14.0  feet  to  17.0 
feet  and  differs  significantly  from  the 
other  schedules  described  above. 

The  scoping  process  as  outlined  by 
the  Coimcil  on  Environmental  Quality 
will  be  utilized  to  involve  Federal, 
State,  and  local  agencies  and  other 
interested  persons  and  organizations.  A 
scoping  letter  will  be  sent  to  interested 
Federal,  State,  and  local  agencies 
requesting  their  comments  and  concerns 
regarding  issues  they  feel  should  be 
addressed  in  the  EIS.  Interested  persons 
and  organizations  wishing  to  participate 
in  the  scoping  process  should  contact 
the  Corps  of  Engineers  at  the  address 
above.  Significant  issues  anticipated 
include  concern  for:  water  supply, 
continued  flood  control,  agricultural 
impacts,  protection  of  the  lake's 
environmental  resources  and  its 
downstream  estuaries,  water  quality, 
and  fish  and  wildlife  habitat 
enhancement.  Public  scoping  meetings 
will  be  conducted  in  the  future,  the 
exact  location,  dates,  and  times  will  be 
announced  in  public  notices  and  local 
newspapers. 

It  is  estimated  that  the  DEIS  will  be 
available  to  the  public  in  July  1997. 
Gregory  D.  Showalter, 
Army  Federal  Register  Liaison  Officer. 
[FR  Doc.  95-15104  Filed  6-20-95;  8:45  ami 
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Department  of  the  Army  Corps  of 
Engineers 

Intent  To  Prepare  a  Draft  Supplement 
I  to  the  Final  Environmental  Impact 
Statement  (FEIS)  tor  the  Wilimington 
Hartwr  Channel  Widening,  New 
Hanover  and  Brunswick  Counties,  NC 

AGENCY:  U.S.  Army  Corps  of  Engineers, 

DoD. 

ACTION:  Notice  of  intent. 


SUMMARY:  Wilimington  Harbor  is  an 
approximately  31-mile-long  Federal 
navigation  project  located  along  the 
Cape  Fear  and  Northeast  Cape  Fear 
Rivers  in  southeastern  North  Carolina. 
Local  interests,  represented  by  the  North 
Carolina  State  Ports  Authority,  the 
North  Carolina  Division  of  Water 


Resources,  and  the  Cape  Fear  River 
Pilots  Association,  have  requested  that 
the  U.S.  Army  Corps  of  Engineers  study 
the  following  improvements  for 
Wilmington  Harbor:  (1)  construction  of 
a  6.2-mile-long  passing  lane  at  a  central 
location  between  the  North  Carolina 
State  Port  and  the  mouth  of  the  Cape 
Fear  River;  and  (2)  widening  of  five 
turns.  This  recommended  plan  may 
require  the  blasting  of  nondredgeable 
rock.  Possible  adverse  impacts  could 
occur  to  endangered  species,  primary 
nursery  areas,  and  anadromous  fish 
migrations.  This  Draft  Supplement  I  to 
the  Final  Environmental  Impact 
Statement  (FEIS)  will  address  the  effects 
of  blasting  on  the  estuarine  environment 
and  develop  a  post-blast  monitoring 
plan.  Additionally,  the  U.S.  Army  Corps 
of  Engineers  is  looking  at  alternative 
disposal  areas  for  dredged  material. 
FOR  FURTHER  INFORMATION  CONTACT: 
Questions  about  the  Draft  Supplement  I 
to  the  FEIS  can  be  answered  by:  Mr. 
Hugh  Heine,  Environmental  Resources 
Section,  at  the  U.S.  Army  Engineer 
District,  Wilmington,  Post  Office  Box 
1890,  Wilmington,  North  Carolina 
28402-1890;  telephone:  (910)  251-4070. 
SUPPLEMENTARY  INFORMATION:  This  Study 
was  conducted  under  authority  of  a 
resolution  adopted  8  September  1988  by 
the  Committee  on  Pubhc  Works  and 
Transportation  of  the  United  States 
House  of  Representatives.  The 
authorizing  resolution  directs  studies  of 
the  entire  Wilmington  Harbor-Northeast 
Cape  Fear  River  navigation  system.  A 
Draft  Environmental  Impact  Statement 
(DEIS)  was  filed  with  the  U.S. 
Environmental  Protection  Agency 
(USEPA)  on  August  13,  1993,  and  was 
circulated  for  a  45-day  public  review 
period.  Comments  received  on  the  DEIS 
were  addressed  in  the  FEIS.  The  FEIS 
was  filed  with  USEPA  in  April  1994. 
The  Record  of  Decision  was  signed  on 
August  25,  1994. 

1.  As  indicated  in  both  th^  DEIS  and 
FEIS,  the  principal  adverse 
environmental  impacts  associated  with 
the  proposed  action  stem  primarily  from 
the  blasting  required  to  remove  any 
nondredegeable  rock.  Possible  adverse 
impacts  could  occur  to  endangered 
species,  primary  nursery  areas,  and 
anadromous  fish  migrations.  Since  the 
publication  of  the  DEIS  and  FEIS,  it  is 
estimated  from  core  borings,  the  most 
recent  geophysical  surveys,  and 
historical  data  that  the  top  of  rock  is 
below  minus  { - )  41  feet  mean  lower 
low  water  (mllw)  for  Turn  1,  the  6.2- 
mile-long  passing  lane  (which  includes 
Turn  5).  and  Turn  6.  However,  this  same 
data  indicates  that  the  top  of  rock  is 
located  above  -41  feet  mllw  for  Turns 


2,  3,  and  4  (ft-om  Keg  Island  Channel  to 
Lower  Brunswick  Channel).  As  a  worst 
case,  it  is  estimated  that  such 
nondredgeable  rock  comprises  less  than 
35.000  cubic  yards  or  about  5  percent  of 
all  material  to  be  dredged  in  Turns  2.  3. 
and  4.  Approximately  122  blasts  would 
be  required  to  remove  the 
nondredgeable  rock.  This  assumes  that 
the  maximum  number  of  holes  per  day 
would  be  drilled  and  then  fired  together 
as  a  unit  making  up  one  blast. 
Additionally,  the  U.S.  Army  Corps  of 
Engineers  is  looking  at  alternative 
disposal  areas  for  dredged  material 
originally  planned  to  be  placed  in 
disposal  island  Nos.  4. 11. 12,  and  13. 
The  Draft  Supplement  I  to  the  FEIS  will 
address  these  environmental  issues  and 
develop  a  post-blast  monitoring  plan. 

2.  The  project  will  utilize  mechanical 
dredging  with  disposal  in  the  USEPA 
designated  Wilmington  Ocean  Dredged 
Material  Disposal  Site  (Wilmington 
ODMDS)  and  hydraulic  pipeline  dredge 
with  disposal  in  existing  upland 
disposal  islands. 

3.  All  private  interests  and  Federal, 
State,  and  local  agencies  having  an 
interest  in  the  project  are  hereby 
notified  of  project  authorization  and  are 
invited  to  comment  at  this  time.  The 
scoping  process  will  consist  of  public 
notification  to  explain  and  describe  the 
proposed  action,  early  identification  of 
resources  that  should  be  considered 
during  the  study,  and  public  review 
periods.  Coordination  with  the  public 
and  with  other  agencies  will  be  carried 
out  through  public  announcements, 
letters,  report  review  periods,  telephone 
conversations,  and  meetings.  A  scoping 
letter  requesting  input  to  the  study  will 
be  sent  to  all  known  interested  parties 
in  June  1995.  As  previously  stated,  the 
significant  issues  to  be  addressed  in  the 
Draft  Supplement  I  to  the  Final  EIS  are 
the  blasting  impacts  on  endangered 
species,  primary  nursery  areas,  and 
anadromous  fish  migrations  and  the 
development  of  a  post-blast  monitoring 
plan.  Also  to  be  considered  will  be  the 
effect  of  alternative  disposal  areas  for 
the  project. 

The  lead  agency  for  this  project  is  the 
U.S.  Army  Engineer  District, 
Wilmington.  Cooperating  agency  status 
has  not  been  assigned  to,  nor  requested 
by,  any  other  agency. 

The  Draft  Supplement  I  to  the  Final 
EIS  is  being  prepared  in  accordance 
with  the  requirements  of  the  National 
Environmental  Policy  Act  of  1969,  as 
amended,  and  will  address  the  project's 
relationship  to  all  other  applicable 
Federal  and  State  laws  and  Executive 
Orders. 

4.  No  formal  scoping  meetings  are 
planned  at  this  time  but,  based  on  the 


responses  received,  scoping  meetings 
may  be  held  with  specific  agencies  or 
individuals  as  required. 

5.  The  Draft  Supplement  I  to  the  Final 
EIS  is  currently  scheduled  for 
distribution  to  the  public  in  October 
1995  and  the  Final  Supplement  I  to  the 
Final  EIS  is  scheduled  for  distribution 
in  December  1996. 

Dated:  June  9,  1995. 
Robert  J.  Sperberg, 

Colonel,  U.S.  Army,  District  Engineer. 

|FR  Doc.  95-15194  Filed  6-20-95;  8:45  am] 
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DELAWARE  RIVER  BASIN 
COMMISSION 

Notice  of  Commission  Meeting  and 
Public  Hearing 

Notice  is  hereby  given  that  the 
Delaware  River  Basin  Commission  will 
hold  a  public  hearing  on  Wednesday, 
June  28, 1995.  The  hearing  will  be  part 
of  the  Commission's  regular  business 
meeting  which  is  open  to  the  public  and 
scheduled  to  begin  at  11:30  a.m.  in  the 
Goddard  Conference  Room  of  the 
Commission's  offices  at  25  State  Police 
Drive,  West  Trenton,  New  Jersey. 

An  informal  conference  among  the 
Commissioners  and  staff  will  be  held  at 
10  a.m.  at  the  same  location  and  will 
include  discussion  of  proposed 
Delaware  Estuary  toxics  management 
issues,  plans  for  DRBC's  35lh 
anniversary  and  an  opportunity  for 
public  dialogue. 

The  subjects  of  the  hearing  will  be  as 
follows: 

Applications  for  Approval  of  the 
Following  Projects  Pursuant  to  Article 
10.3,  Article  11  and/or  Section  3.8  of 
the  Compact 

1.  Homestead  Water  Utility  Co..  Inc. 
D-81-73  CP  RENEW AI^2.  An 
application  for  the  renewal  of  a  ground 
water  withdrawal  project  to  supply  up 
to  12.8  million  gallons  (mg)/30  days  of 
water  to  the  applicant's  distribution 
system  fttim  Well  Nos.  1  and  2. 
Commission  approval  on  September  28, 
1988  was  limited  to  five  years.  The 
applicant  requests  that  the  total 
withdrawal  from  all  wells  remain 
limited  to  12.8  mg/30  days.  The  project 
is  located  in  Mansfield  Township, 
Burlington  County,  New  Jersey. 

2.  Delaware  County  Solid  Waste 
Authority  D-S9-18  CP  (Revised).  An 
application  to  revise  the  applicant's  0.08 
million  gallons  per  day  (mgd)  capacity 
landfill  leachate  treatment  plant  project 
by  relocation  of  the  proposed  outfall, 
with  effluent  diffuser,  to  a  point  in  Oley 


Township,  one  mile  further  downstream 
on  the  Manatawny  Creek  than 
previously  considered  for  a  total 
dissolved  solids  (TDS)  determination  in 
Docket  No.  I>-«9-18  CP.  A  new  TDS 
determination  has  been  requested  for 
the  new  location.  The  tertiary  treatment 
system  will  continue  to  serve  the 
Colebrookdale  Landfill  site  situated 
along  Schenkel  Road  in  Earl  Township, 
Berks  County.  Pennsylvania.  The 
Colebrookdale  Landfill  accepts  non- 
hazardous  municipal  solid  wastes 
generated  in  Delaware  and  Berks 
Counties.  Pennsylvania. 

3.  Logan  Wells  Water  Company  D-94- 
38  CP.  An  application  for  approval  of  a 
ground  water  withdrawal  project  to 
supply  up  to  41  mg/30  days  of  water  to 
the  applicant's  distribution  system  from 
existing  Well  Nos.  2  and  3  and  from 
new  Well  Nos.  4  and  5,  and  to  increase 
the  existing  withdrawal  limit  of  35.1 
mg/30  days  from  all  wells  to  41  mg/30 
days.  The  project  is  located  in  Logan 
TowTiship,  Gloucester  County,  New 
Jersey. 

4.  Logan  Township  Municipal  Utilities 
Authority  D-95-7  CP.  A  project  to 
upgrade  and  expand  the  applicant's 
existing  1.0  mgd  sewage  treatment  plant 
(STP)  to  2.0  mgd  and  provide  service  for 
growth  in  portions  of  Logan  and 
Woolrich  Townships.  The  project  STP  is 
located  in  the  Township  of  Logan, 
Gloucester  County,  New  Jersey, 
approximately  2,000  feet  west  of  High 
Hill  Road  and  just  south  of  the 
Pennsylvania-Reading  Railroad  right-of- 
way  through  Maple  Swamp.  The 
applicant's  discharge  will  continue  to  be 
on  the  Delaware  River  in  Water  Quality 
Zone  4  via  an  existing  outfall  pipe. 

5.  Doylestown  Township  Municipal 
Authority  D-95-9  CP.  An  application  for 
approval  of  a  ground  water  withdrawal 
project  to  supply  up  to  1.2  mg/30  days 
of  water  to  the  applicant's  public  water 
distribution  system  from  new  Well  No. 
CK-1  (previously  owned  by  Cross  Keys 
Development  Corporation);  and  to 
increase  the  existing  withdrawal  limit  of 
32.2  mg/30  days  from  all  wells  to  45.9 
mg/30  days.  The  project  is  located  in 
DoylestowTi  Township,  Bucks  County, 
in  the  Southeastern  Pennsylvania 
Ground  Water  Protected  Area. 

6.  Trigen-Philadelphia  Energy 
Corporation  D-95-10.  A  project 
entailing  operation  of  an  existing  oil- 
fired  steam  turbine  formerly  owned  and 
operated  by  PECO  Energy  at  the 
Schuylkill  Generation  Station  located 
on  Christian  Street  on  the  east  bank  of 
the  Schuylkill  River  in  the  City  of 
Philadelphia.  Pennsylvania.  "The 
applicant  will  continue  to  utilize 
PECO's  existing  intake  and  discharge 
facilities  on  the  Schuylkill  River  (which 
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will  remain  PECO's),  sell  steam  energy 
to  the  City  of  Philadelphia  and  electrical 
power  to  PECO.  The  power  facilities  (55 
megawatts)  utilize  approximately  7  mgd 
of  water,  withdrawn  from  the  Schuylkill 
River,  of  which  approximately  1  percent 
is  consumptive. 

7.  KidsPeoce  Corporation,  Inc.  D-95- 
14.  A  project  to  expand  an  existing 
0.062  mgd  STP  to  0.15  mgd  to  serve  the 
applicant's  Orchard  Hills  Camp  in 
North  Whitehall  Township,  Lehigh 
County.  Pennsylvania.  The  STP  will 
continue  to  provide  secondary 
biological  treatment  with  the  activated 
sludge  process.  After  disinfection,  the 
treated  effluent  will  continue  to 
discharge  to  Jordan  Creek,  a  tributary  of 
the  Lehigh  River,  near  the  southwest 
comer  of  North  Whitehall  Township. 

6.C6-M  Developers.  Inc.  D-95-18  CP. 
An  application  for  approval  of  a  ground 
water  withdrawal  project  to  supply  up 
to  4.32  mg/30  days  of  water  to  the 
applicant's  distribution  system  from 
new  Well  No.  3,  and  to  increase  the 
existing  withdrawal  limit  from  all  wells 
to  6  mf^30  days.  The  project,  which  will 
serve  the  Cabin  Run  and  proposed 
Landis  Greene  Estates  residential 
communities,  is  located  in  Plumstead 
Township.  Bucks  County,  in  the 
Southeastern  Pennsylvania  Ground 
Water  Protected  Area. 

9.  Chester  Cogeneration  Limited 
Partnership  (CCLP)  D-95-30.  An 
application  for  operation  of  an  existing 
66  megawatt  cogeneration  plant 
cxirrently  owned  and  operated  by  Scott 
Paper  Company  (Scott)  to  continue  to 
serve  Scott's  paper  mill  operation  with 
both  steam  and  electricity.  The 
appUcant,  CCLP,  will  continue  to 
provide  Scott's  steam  and  electricity 
needs,  and  will  provide  PECO  with 
electric  power  not  used  by  Scott.  No 
new  withdrawal  or  discharge  is 
proposed.  CCLP  will  be  provided 
approximately  0.81  mgd  of  water  via 
Sicott's  existing  intake  on  the  Delaware 
River.  Consumptive  use  will  remain  at 
approximately  0.36  mgd.  The  project  is 
located  in  the  City  of  Chester,  Delaware 
County.  Pennsylvania. 

10.  Grays  Ferry  Cogeneration 
Partnership  D-95-32.  A  proposed 
cogeneration  project  to  provide  173 
megawatts  of  electric  power  utilizing  a 
combustion  turbine  and  steam  turbine. 
Steam  energy  will  be  supplied  to  a 
steam  host  projected  to  be  Trigen- 
Philadelphia  Energy  Corporation,  which 
distributes  steam  to  buildings  in  the 
Philadelphia  area.  Situated  on  a  portion 
of  the  Schuylkill  Generation  Station 
formerly  owned  by  PECO,  the  project 
site  is  located  at  2600  Christian  Street 
just  east  of  the  Schuylkill  River  in  the 
City  of  Philadelphia.  Pennsylvania. 


Electric  power  will  be  purchased  by 
PECO.  For  once-throu^  cooling,  the 
project  will  use  up  to  80  mgd  of  surface 
water  withdrawn  via  PECO's  existing 
Schuylkill  River  intake  and 
approximately  3.8  mgd  of  water 
supplied  by  the  Qty  of  Philadelphia. 
Maximum  consumptive  use  is  expected 
to  be  0.24  mgd.  Wastewaters  will  be 
discharged  to  the  Schuylkill  River  via 
PECO's  existing  discheirge  facilities  with 
no  signifrcant  change  expected  in  the 
discharge  characteristics. 

Documents  relating  to  these  items 
may  be  examined  at  the  Commission's 
offices.  Preliminary  dockets  are 
available  in  single  copies  upon  request. 
Please  contact  George  C.  Elias 
concerning  docket-related  questions. 
Persons  wishing  to  testify  at  this  hearing 
are  requested  to  register  with  the 
Secretary  prior  to  the  hearing. 

Dated:  June  13. 1995. 
Susan  M.  Weisman, 
Secretary. 

[FR  Doc.  95-15101  Filed  &-20-95:  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  Nos.  1 1 539-000,  et  al.] 

Hydroelectric  Applications  [Wliiliams 
Water  Power  Company,  et  al.];  Notice 
of  Applications 

Take  notice  that  the  following 
hydroelectric  applications  have  been 
filed  with  the  Commission  and  are 
available  for  public  inspection: 

1  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  11539-000. 

c.  Date  Filed:  May  5.  1995. 

d.  Applicant:  Williams  Water  Power 
Company,  Inc. 

e.  Name  of  Project:  Williams  Dam 
Water  Power  Project. 

/.  Location:  On  the  East  Fork  of  the 
White  River  near  the  Town  of  Williams, 
Lawrence  County,  Indiana. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  §§  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Thomas  J. 
Reiss,  Jr.,  Williams  Water  Power 
Company,  Inc..  P.O.  Box  553.  315  Hart 
Street,  Watertown.  WS  53094.  414-261- 
7975. 

i.  FERC  Contact:  Michael  Dees,  202- 
219-2807. 

/.  Comment  Date:  August  14.  1995. 

Jc.  Description  of  Project:  The 
proposed  project  would  consist  of:  (1) 
an  existing  dam  approximately  525  feet 
long:  (2)  an  existing  200  acre  reservoir 


with  a  median  water  surface  elevation  of 
474.2  feet  NGVD;  (3)  an  existing 
powerhouse,  128  feet  long  housing 
hydropower  units  with  a  total  capacity 
of  2,700  Kw;  (4)  a  proposed  12.5  Kv 
transmission  line  250  feet  long;  and  (5) 
appurtenant  facilities.  The  applicant 
estimates  that  the  annual  energy 
generation  would  be  12  GWh  and  that 
the  cost  of  the  studies  to  be  performed 
under  the  permit  would  be  $25,000.  The 
energy  would  be  sold  to  the  local 
electric  utiUty  company. 

/.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7, 
A9,  AlO,  B,  C.  and  D2. 

2  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  11540-000. 

c.  Date  Filed:  May  12, 1995. 

d.  Applicant:  Joyner  Enterprises 
Corporation. 

e.  Name  of  Project:  Berry  Shoals. 

/.  Location:  On  the  South  Tyger  River 
near  Reidville  in  Spartanburg,  South 
Carolina. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  17  U.S.C.  §§  791(a)-825(r). 

h.  Contact  Person:  V.J.  Miller. 
President.  Joyner  Enterprises 
Corporation,  Box  13,  Powder  Horn 
Mountain,  Deep  Gap,  NC  28618,  (704) 
265-1228. 

J.  FERC  Contact:  Ms.  Jufie  Bemt.  (202) 
219-2814. 

j.  Comment  Date:  August  14. 1995. 

k.  Description  of  Project:  The 
proposed  project  would  consist  of:  (1) 
An  existing  27-foot-high.  rock  and 
mortar  dam  owned  by  Bluestone  Energy 
Design,  Inc.;  (2)  an  impoundment  with 
a  surface  area  of  40  acres  at  elevation 
708.9  m.s.l.,  with  no  storage  capabihty; 
(3)  a  3,438-foot-long  headrace  canal 
with  two  headgates  at  the  end  of  the 
canal:  (4)  an  intake  structure;  (5)  two  8- 
foot-diameter,  137-foot-long  penstocks: 
(5)  an  existing  powerhouse  containing 
two  generating  units  with  a  total 
capacity  of  2000  kW;  and,  (6)  a  200-foot- 
long  tailrace.  The  applicant  estimates 
the  average  annual  energy  production  to 
be  4.200,000  kWh  and  the  cost  of  the 
work  to  be  performed  under  the 
preliminary  permit  to  be  $35,000. 

/.  Purpose  of  Project:  The  power 
produced  would  be  sold  to  a  local 
utility  company. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7, 
A9.  AlO.  B,  C  and  D2. 

3  a.  Type  of  Application:  Conduit 
Exemption. 

b.  Project  No.:  10893-002. 

c.  Date  Filed:  February  21, 1995,  and 
supplemented  on  April  27,  1995. 

d.  Applicant:  HY  Power  Energy 
Company. 


e.  Name  of  Project:  Inglis  Lock  By- 
pass. 

/.  Location:  On  the  Inglis  Lock  By- 
pass. Withlacoochee  River,  Levy 
County,  Florida. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  §§791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Robert  - 
Karow.  7008  Southwest  30th  Way, 
Gainesville,  FL  32601,  (904)  336-4727. 

/.  FERC  Contact:  Charles  T.  Raabe. 
(202)  219-2811. 

j.  Comment  Date:  August  8. 1995. 

k.  Description  of  Project:  The 
proposed  project  would  utilize  the 
existing  State  of  Florida's  Inglis  Lock 
By-pass  Conduit  and  would  consist  of: 
(1)  an  open  intake  channel;  (2)  a 
reinforced  concrete  powerhouse  with 
dimensions  of  115  feet  by  28  feet  and 
containing  one  3.0-megawatt  (MW)  pit 
turbine  and  generator  unit,  rated  at  a 
head  of  22.5  feet  and  a  hydraulic 
capacity  of  1,667  cubic  feet  per  second: 
(3)  a  short  tailrace  lined  with  concrete 
and  rip-rap;  and  (4)  appurtenant 
equipment  and  facilities.  The  project 
would  have  an  estimated  annual  output 
of  15.7  Gwh.  Power  generated  would  be 
sold  to  Florida  Power  Corf>oration. 

/.  With  this  notice,  we  are  initiating 
consultation  with  the  State  Historic 
Preservation  Officer  (SHPO),  as  required 
by  §  106,  National  Historic  Preservation 
Act,  and  the  regulations  of  the  Advisory 
Council  on  Historic  Preservation,  36 
CFR  800.4. 

m.  Pursuant  to  Section  4.32(b)(7)  of  18 
CFR  of  the  Commission's  regulations,  if 
any  resource  agency,  SHPO,  Indian 
Tribe,  or  person  believes  that  an 
additional  scientific  study  should  be 
conducted  in  order  to  form  an  adequate 
factual  basis  for  a  complete  analysis  of 
the  application  on  its  merits,  the 
resource  agency,  SHPO,  Indian  Tribe,  or 
person  must  file  a  request  for  a  study 
with  the  Commission  not  later  than  60 
days  from  the  filing  date  and  serve  a 
copy  of  the  request  on  the  applicant. 

4  a.  Type  of  Application:  Minor 
License. 

b.  Project  No.:  11291-000. 

c.  Date  filed:  March  6,  1995. 

d.  Applicant:  Star  Mill.  Inc. 

e.  Name  of  Project:  Star  Milling  and 
Electric  Minor  Water  Power  Project. 

/.  Locaf/on;  T38N,  RlOE,  Section  13 
(Fawn  River,  LaGrange  County, 
Indiana — approximately  2  miles  north 
and  .5  miles  west  of  unincorporated 
Howe.  Indiana). 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  §  791(a)-825(r). 

b.  Applicant  Contact:  Mr.  Richard  K. 
Muntz,  109  South  Detroit  Street. 
LaGrange,  Indiana  46761,  (219)  463- 
2151. 


/.  FERC  Contact:  Mr.  Michael 
Strzelecki,  (202)  219-2827. 

/.  Deadline  Date:  August  8, 1995. 

k.  Status  of  Environmental  Analysis: 
This  application  is  ready  for 
environmental  analysis — see  attached 
paragraph  D4. 

/.  Intent  to  Prepare  an  Environmental 
Assessment  and  Invitation  for  Written 
Scoping  Comments:  The  Commission 
staff  intends  to  prepare  an 
environmental  assessment  (EA)  for  the 
Star  Milling  and  Electric  Minor  Water 
Power  Project  in  accordance  with  the 
National  Environmental  Policy  Act.  The 
EA  will  objectively  consider  both  site- 
specific  and  cumulative  environmental 
impacts  of  the  project  and  reasonable 
alternatives,  and  will  include  economic, 
financial,  and  engineering  analyses. 

A  draft  EA  will  be  issued  and 
circulated  to  all  interested  parties  for 
review.  All  timely  filed  comments  on 
the  draft  EA  will  be  analyzed  by  the 
staff  and  considered  in  the  final  EA.  The 
staffs  conclusions  and 
recommendations  will  then  be 
considered  in  reaching  the  final 
licensing  decision. 

Scoping:  Interested  individuals, 
organizations,  and  agencies  with 
environmental  expertise  are  invited  to 
assist  the  staff  in  identifying  the  scope 
of  environmental  issues  that  should  be 
analyzed  in  the  EA  by  submitting 
written  scoping  comments.  To  help 
focus  these  comments,  a  scoping 
document  outlining  subject  areas  to  be 
addressed  in  the  EA  will  be  mailed  to 
all  agencies  and  interested  individuals 
on  the  Commission  mailing  list.  Copies 
of  the  scoping  document  may  also  be 
requested  from  the  staff. 

Persons  who  have  views  on  the  issues 
or  information  relevant  to  the  issues 
may  submit  written  statements  for 
inclusion  in  the  public  record.  Those 
written  comments  should  be  filed  with 
the  Secretary.  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street, 
N.E.,  Washington,  D.C.  20426,  by  the 
deadline  date  showTi  in  item  (j)  above. 
All  written  correspondence  should 
clearly  show  the  following  caption  on 
the  first  page:  Star  Milling  and  Electric 
Minor  Water  Power  Project,  FERC  No. 
11291-000. 

Intervenors  are  reminded  of  the 
Commission's  Rules  of  Practice  and 
Procedure  requiring  parties  filing 
documents  with  the  Commission  to 
serve  a  copy  of  the  document  on  each 
person  whose  name  appears  on  the 
official  service  list  for  the  project. 
Further,  if  a  party  or  intervenor  files 
comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 


must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

m.  Description  of  the  Project:  The 
proposed  project  would  consist  of:  (1)  a 
250-foot-long,  5.5-foot-high 
embankment:  (2)  a  5.5-foot-high,  47- 
foot-long  concrete  spillway  consisting  of 
seven  fiashboard-equipped  bays  (upper 
dam);  (3)  a  76-acre-foot  impoundment: 

(4)  a  27-foot-long  by  22-  foot-high  brick 
powerhouse  housing  two  Westinghouse 
Electric  generators  and  two  Type  Z 
Leffel  turbines  that  give  the  plant  an 
installed  capacity  of  232  kilowatts  (kW); 

(5)  a  65-foot-long  embankment  abutting 
the  west  end  of  the  spillway  and  the 
east  end  of  the  powerhouse;  (6)  a  400- 
foot-long  tailrace  returning  flow  to  the 
Fawn  River;  (7)  a  1,000-foot-long 
bypassed  natural  river  reach;  (8)  three  6- 
foot-diameter  culverts  that  channel 
spillway  fiow  underneath  a  gravel 
service  road  (located  about  150  feet 
dowmstream  of  the  upper  dam);  (9)  a  30- 
foot-long  by  3.5-foot-high  lower  dam  (its 
function  is  unkno^rn);  (10)  2.35-kilovolt 
(kV)  transmission  lines  extending  from 
the  powerhouse  to  a  campground  (1,320 
feet),  utility  transformers  (1,000  feet), 
project  operator  home  (600  feet),  and 
main  house/campground  store  (400  feet) 
and  (11)  appurtenant  facilities. 

n.  This  notice  contains  the  standard 
paragraphs  A2,  A9.  B,  D4. 

o.  Locations  of  the  Application:  A 
copy  of  the  application  is  available  for 
inspection  or  reproduction  at  the 
Commission's  Public  Reference  and 
Files  Maintenance  Branch,  941  North 
Capitol  Street.  N.E..  Room  3104. 
Washington.  D.C.  20426.  or  by  calling 
(202) 208-1371. 

5  a.  Type  of  Application:  Minor 
License. 

b.  Project  No.:  1 1547-000. 

c.  Date  Filed:  June  5,  1995. 

d.  Applicant:  Summit  Hydropower. 

e.  Name  of  Project:  Hale. 

/.  Location:  On  the  Quinebaug  River 
in  the  Town  of  Putnam,  Windham 
County,  Connecticut. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16JJ.S.C.  §§791(a)-«25(r). 

h.  Applicant  Contact:  Mr.  Duncan  S. 
Broatch,  92  Rocky  Hill  Road. 
Woodstock.  CT  06281,  (203)  974-1620. 

/.  FERC  Contact:  Charles  T.  Raabe  (dt), 
(202) 219-2811. 

/.  Comment  Date:  August  4, 1995. 

k.  Description  of  Project:  The 
proposed  project  would  consist  of:  (1) 
the  existing  dam;  (2)  a  refurbished 
intake;  (3)  the  forebays;  (4)  the  canal:  (5) 
the  penstock;  (6)  a  turbine:  (7)  a  si>eed 
increaser;  (8)  a  440  Kw  generator:  (9)  a 
powerhouse;  (10)  a  tailrace;  (11)  a 
transmission  line;  and  (12)  appurtenant 
facilities. 
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1.  With  this  notice,  we  are  initiating 
consultation  with  the  State  Historic 
Preservation  Officer  (SHPO).  as  required 
by  §  106,  National  Historic  Preservation 
Act,  and  the  regulations  of  the  Advisory 
Council  on  Historic  Preservation,  36 
CFR  800.4. 

m.  Pursuant  to  Section  4.32(b)(7)  of  18 
CFR  of  the  Commission's  regulations,  if 
any  resource  agency,  SHPO.  Indian 
Tribe,  or  person  believes  that  an 
additional  scientific  study  should  be 
conducted  in  order  to  form  an  adequate 
factual  basis  for  a  complete  analysis  of 
the  application  on  its  merits,  the 
resource  agency,  SHPO,  Indian  Tribe,  or 
person  must  file  a  request  for  a  study 
with  the  Commission  not  later  than  60 
days  from  the  filing  date  and  serve  a 
copy  of  the  request  on  the  applicant. 

6  a.  Type  of  Application:  New  Major 
License. 

b.  Project  No.:  P-2663-004. 

c.  Date  Filed:  May  12, 1995. 

d.  Applicant:  Minnesota  Power  and 
Light  Company. 

e.  Name  of  Project:  Pillager  Hydro 
Project. 

/.  Location:  On  the  Crow  Wing  River 
in  Cass  and  Morrison  Counties,  near 
Pillager,  Minnesota. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  §§  791  (a)-825(r). 

h.  Applicant  Contact:  Mr.  Christopher 
D.  Anderson,  Minnesota  Power  and 
Light  Company,  30  West  Superior 
Street.  Duluth,  MN  55802.  (218)  723- 
3961. 

J.  FERC  Contact:  Ed  Lee.  (202)  219- 
2809. 

).  Comment  Date:  August  14. 1995. 

k.  Description  of  Project:  The  existing 
project  would  consist  of:  (1)  an  existing 
concrete  dam  and  intake  structure;  (2) 
an  existing  770-acre  reservoir;  (3)  a 
powerhouse  containing  two  generating 
tmits  for  a  total  installed  capacity  of 
1,520  Kw;  (4)  a  200-foot-long  34.5-Kv 
transmission  line;  and  (5)  appurtenant 
facilities.  The  applicant  estimates  that 
the  total  average  annual  generation 
would  be  1,900  Mwh  for  the  project.  All 
lands  and  project  works  are  owned  by 
the  applicant. 

1.  With  this  notice,  we  are  initiating 
consultation  with  the  Minnesota  State 
Historic  Preservation  Officer  (SHPO).  as 
required  by  §  106,  National  Historic 
Preservation  Act.  and  the  regulations  of 
the  Advisory-  Council  on  Historic 
Preservation.  36  CFR  800.4. 

m.  Pursuant  to  Section  4.32(b)(7)  of  18 
CFR  of  the  Commission's  Regulations,  if 
any  resource  agency,  Indian  Tribe,  or 
person  believes  that  an  additional 
scientific  study  should  be  conducted  in 
order  to  form  an  adequate  factual  basis 
for  a  complete  analysis  of  the 


appUcation  on  its  merit,  the  resource 
agency,  Indian  Tribe,  or  person  must  file 
a  request  for  a  study  with  the 
Commission  not  later  than  60  days  from 
the  comment  date  and  serve  a  copy  of 
the  request  on  the  applicant. 

7  a.  Type  of  Application:  Minor 
L«ic6nsc 

b.  Project  No.:  11545-000. 

c.  Date  filed:  May  26,  1995. 

d.  Applicant:  Allen  Ross. 

e.  Name  of  Project:  Book  Mill 
Hydroelectric  Project. 

/.  Location:  on  the  Sawmill  River,  in 
Franklin  County,  Massachusetts. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791  (a)-825(r). 

h.  Applicant  Contact:  Jay  Boeri,  P.E.. 
RR  1  Box  798,  Woodstock,  VT  05091, 
(802)436-2521. 

i.  FERC  Contact:  Mary  C.  Golato,  (202) 
219-2804. 

/.  Comment  Date:  60  days  firom  the 
filing  date. 

k.  Description  of  Project:  The 
proposed  project  would  consist  of  the 
following  facilities:  (1)  an  existing  dam. 
108  feet  long  and  14.2  feet  high;  (2)  an 
existing  reservoir  having  a  surface  area 
of  .8  acres,  a  gross  storage  capacity  of 
3.7  acre- feet,  and  a  negligible  storage 
capacity;  (3)  an  existing  steel  penstock 
4.5  feet  in  diameter  and  45  feet  long;  (4) 
an  existing  powerhouse  containing  two 
existing  turbine-generator  units  having  a 
total  generating  capacity  of  100 
kilowatts;  (5)  a  proposed  overhead 
4,800-volt  transmission  line;  and  (6) 
appurtenant  facilities.  The  applicant 
estimates  that  the  total  average  aimual 
generation  would  be  375,000 
kilowatthours.  The  owner  of  the  dam  is 
Allen  Ross. 

/.  With  this  notice,  we  are  initiating 
consultation  with  the  Massachusetts 
State  Historic  Preservation  Officer 
(SHPO).  as  required  by  §  106,  National 
Historic  Preservation  Act,  and  the 
regulations  of  the  Advisory  Council  on 
Historic  Preservation,  36  CFR  800.4. 

m.  Pursuant  to  Section  4.32(b)(7)  of  18 
CFR  of  the  Commission's  Regulations,  if 
any  resource  agency,  Indian  Tribe,  or 
person  believes  that  an  additional 
scientific  study  should  be  conducted  in 
order  to  form  an  adequate  factual  basis 
for  a  complete  analysis  of  the 
application  on  its  merit,  the  resource 
agency,  Indian  Tribe,  or  person  must  file 
a  request  for  a  study  with  the 
Commission  not  later  than  60  days  from 
the  filing  date  and  serve  a  copy  of  the 
request  on  the  appUcant. 

Standard  Paragraphs 

A2.  Development  Application — Any 
qualified  applicant  desiring  to  file  a 
competing  application  must  submit  to 


the  Commission,  on  or  before  the 
specified  deadline  date  for  the 
particular  application,  a  competing 
development  application,  or  a  notice  of 
intent  to  file  such  an  application. 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  development  application  no  . 
later  than  120  days  after  the  specified 
deadline  date  for  the  particular 
application.  Applications  for 
preliminary  permits  wrill  not  be 
accepted  in  response  to  this  notice. 
A5.  Preliminary  Permit — Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
apphcation  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

A7.  Preliminary  Permit — Any 
qualified  development  applicant 
desiring  to  file  a  competing 
development  application  must  submit  to 
the  Commission,  on  or  before  a 
specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

A9.  Notice  of  intent — A  notice  of 
intent  must  specify  the  exact  name, 
business  address,  and  telephone  number 
of  the  prospective  applicant,  and  must 
include  an  unequivocal  statement  of 
intent  to  submit,  if  such  an  apphcation 
may  be  filed,  either  a  preliminary 
permit  application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

AlO.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 


impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210.  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  writh  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

C.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 

•COMMENTS",  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPUCATION", 
"COMPETING  APPUCA-nON". 
"PROTEST",  "MOTION  TO 
INTERVENE",  as  appHcahle,  and  the 
Project  Number  of  the  particular 
apphcation  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
N.E.,  Washington,  D.C.  20426.  An 
additional  copy  must  be  sent  to 
Director,  Division  of  Project  Review, 
Federal  Energy  Regulatory  Commission, 
Room  1027,  at  the  above-mentioned 
address.  A  copy  of  any  notice  of  intent, 
competing  appUcation  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

D2.  Agency  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  apphcation 
may  be  obtained  by  agencies  directly 
fi-om  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives. 

D4.  FiUng  and  Service  of  Responsive 
Documents — The  apphcation  is  ready 
for  environmental  analysis  at  this  time, 
and  the  Commission  is  requesting 
comments,  reply  comments, 
recommendations,  terms  and 
conditions,  and  prescriptions. 

The  Commission  directs,  pursuant  to 
section  4.34(b)  of  the  regulations  (see 


Order  No.  533  issued  May  8, 1991,  56 
FR  23108,  May  20,  1991)  that  all 
comments,  recommendations,  terms  and 
conditions  and  prescriptions  concerning 
the  appUcation  be  filed  with  the 
Commission  within  60  days  from  the 
issuance  date  of  this  notice.  (August  8, 
1995  for  Project  No.  11291-000).  All 
reply  comments  must  be  filed  with  the 
Commission  within  105  days  fi-om  the 
date  of  this  notice.  (September  22,  1995 
for  Project  No.  11291-000.) 

Anyone  may  obtain  an  extension  of 
time  for  these  deadlines  from  the 
Commission  only  upon  a  showing  of 
good  cause  or  extraordinary 
circumstances  in  accordance  with  18 
CFR  385.2008. 

All  filings  must  (1)  bear  in  all  capital 
letters  the  title  "PROTEST",  "MOTION 
TO  INTERVENE",  "NOTICE  OF 
INTENT  TO  FILE  COMPETING 
APPUCATION,"  "COMPETING 
APPUCATION,"  "COMMENTS," 
"REPLY  COMMENTS." 
"RECOMMENDA-nONS."  "TERMS 
AND  CONDITIONS."  or 
"PRESCRIPTIONS;"  (2)  set  forth  in  the 
heading  the  name  of  the  applicant  and 
the  project  number  of  the  appUcation  to 
which  the  filing  responds;  (3)  furnish 
the  name,  address,  and  telephone 
number  of  the  person  protesting  or 
intervening;  and  (4)  otherwise  comply 
with  the  requirements  of  18  CFR 
385.2001  through  385.2005.  All 
comments,  recommendations,  terms  and 
conditions  or  prescriptions  must  set 
forth  their  evidentiary  basis  and 
otherwise  comply  with  the  requirements 
of  18  CFR  4.34(b).  Agencies  may  obtain 
copies  of  the  appUcation  directiy  from 
the  appUcant.  Any  of  these  dooiments 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  required  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
N.E.,  Washington,  D.C.  20426.  An 
additional  copy  must  be  sent  to 
Director,  Division  of  Project  Review, 
Office  of  Hydropower  Licensing, 
Federal  Energy  Regulatory  Commission, 
Room  1027,  at  the  above  address.  A 
copy  of  any  protest  or  motion  to 
intervene  must  be  served  upon  each 
representative  of  the  applicant  specified 
in  the  particiUar  appUcation.  A  copy  of 
all  other  filings  in  reference  to  this 
appUcation  must  be  accompanied  by 
proof  of  service  on  all  persons  Usted  in 
the  service  Ust  prepared  by  the 
Commission  in  this  proceeding,  in 
accordance  writh  18  CFR  4.34(b)  and 
3852010. 


Dated:  June  15. 1995. 
Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  95-15154  Filed  6-20-95;  8:45  am] 

BMJJNG  CODE  S717-01-P 


[Doctwt  No.  GT9&-43-000] 

Columbia  Gas  Transmission 
Corporation;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

June  15,  1995. 

Take  notice  that  on  June  9,  1995, 
Columbia  Gas  Transmission  Corporation 
(Columbia)  tendered  for  filing  the 
following  tariff  sheets  to  its  FERC  Gas 
Tariff: 

Efifective  November  1, 1993 

Original  Volume  No.  2 
Second  Revised  Sheet  No.  681 

EfiEective  July  10, 1995 

Second  Revised  Volume  No.  1 
Seventh  Revised  Sheet  No.  7 
Original  Volume  No.  2 
Twentieth  Revised  Sheet  No.  4A 

Columbia  states  that  these  tariff  sheets 
are  being  filed  to  cancel  in  its  entirety 
Rate  Schedule  X-70,  which  embodies  a 
transportation  agreement  between 
Columbia  and  Equitrans,  Inc. 
(Equitrans)  as  authorized  by  an 
individual  NGA  Section  7(c)  certificate 
issued  in  Docket  No.  CP78-^1.  (3  FERC 
161,038  1978). 

Columbia  states  further  that  service 
under  Rate  Schedule  X-70  was  assigned 
to  Equitable  Gas  Company  (Equitable) 
effective  September  1,  1993.  Such 
service  to  Equitable  was  then  converted 
to  open  access  firm  transportation 
service  under  Columbia's  Rate  Schedule 
FTS  effective  November  1, 1993. 

Columbia  states  that  a  copy  of  this 
filing  was  served  upon  Equitable  and 
have  been  mailed  to  all  firm  customers 
and  affected  state  regulatory 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington, 
D.C.  20426,  in  accordance  with  Rules 
211  and  214  of  the  Commission's  Rules 
of  Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on 
or  before  June  22, 1995. 

Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  Columbia's  filings 
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are  on  file  with  the  Commission  and  are 

available  for  pubUc  inspection. 

Lois  D.  Cashell, 

Secretary. 

|FR  Doc.  95-15121  Filed  6-20-95;  8:45  ami 

BILUNG  COOC  e717-01-M 


inspection  in  the  Public  Reference 

Room. 

Lois  D.  Cashell, 

Secretary. 

|FR  Doc.  95-15122  Filed  6-20-95;  8:45  am] 

BiLUNO  cooe  cnr-oi-M 


[DocKet  Nos.  RP95-339-000  and  CP95-663- 
000] 

Natural  Gas  Pipeline  Company  of 
America;  Notice  of  Petition  for 
Approval  of  Settlement 

June  15. 1995. 

Take  notice  that  on  June  9, 1995, 
Natural  Gas  Pipeline  Company  of 
America  (Natural)  filed  a  petition 
pursuant  to  Rule  207  of  the 
Commission's  Rules  of  Practice  and 
Procedure  for  an  order  approving  the 
Stipulation  entered  into  by  Natural  and 
Columbia  Gulf  Transmission  Company 
(Columbia  Gulf)  on  May  15.  1995. 

Natural  states  that  the  stipulation 
terminates  Natural's  contractual 
obligations  imder  a  transportation  and 
exchange  agreement  between  Natural 
and  Columbia  Gulf  dated  September  30. 
1980  (Columbia  Gulfs  Rate  Schedule  X- 
81)  and  a  transportation  agreement 
between  Natural  and  Columbia  Gulf 
dated  March  14.  1983  (Columbia's  Gulf 
Rate  Schedule  X-105)  through  the 
payment  of  a  negotiated  Exit  Fee  by 
Natural  to  Columbia  Gulf  (Exit  Fee)  in 
consideration  for  Columbia  Gulfs 
agreement  to  the  termination  and 
abandonment  of  Columbia  Gulfs 
transportation  services  performed  for 
Natural  under  Columbia  Gulfs  Rate 
Schedules  X-81  and  X-105. 

Natural  notes  that  the  stipulation  is 
contingent  upon  the  Commission's 
approval,  including  Commission 
approval  of  Natural's  full  recovery  from 
Natural's  customers  of  the  Exit  Fee. 

Comments  on  the  settlement,  as  well 
as  motions  to  intervene  or  protests 
should  be  filed  with  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street.  N.E.,  Washington.  D.C. 
20426.  on  or  before  June  29.  1995.  Reply 
comments  should  be  filed  on  or  before 
July  10. 1995.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 


[Docket  No.  RP93-49-000] 

Paiute  Pipeline  Company;  Notice  of 
Settlement  Conference 

June  15,  1995. 

Pursuant  to  the  Commission  order 
which  issued  on  January  19. 1993,  and 
a  notice  of  extension  of  time  which 
issued  on  May  13. 1993.  a  settlement 
conference  will  be  held  to  resolve  the 
issues  raised  in  the  above-captioned 
proceeding. 

The  conference  will  be  held  on 
Friday,  June  23. 1995  at  10  a.m.,  in  a 
room  to  be  designated  at  the  offices  of 
the  Federal  Energy  Regulatory 
Commission,  810  First  Street,  N.W., 
Washington,  D.C.  20426. 

All  interested  persons  and  Staff  are 
permitted  to  attend. 
Lois  D.  Cashell, 
Secretary. 
(FR  Doc.  95-15123  Filed  6-20-95;  8:45  am] 

BILUNO  COOC  6717-01-M 


[Docket  No.  RP95-340-000] 

Panhandle  Eastern  Pipe  Line 
Company;  Notice  of  Proposed 
Changes  In  FERC  Gas  Tariff 

June  15,  1995. 

Take  notice  that  on  June  13,  1995, 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff.  First  Revised 
Volume  No.  1.  the  following  tariff 
sheets,  with  the  proposed  effective  date 
of  July  8. 1995: 

Second  Revised  Sheet  No.  278  . 
Second  Revised  Sheet  No.  282 

Panhandle  states  that  this  filing  is 
being  made  to  comply  with  Order  No. 
577-A.  the  Commission's  Order 
Granting  Rehearing  in  Docket  No. 
RM95-5-001  issued  May  31.  1995. 

Panhandle  states  that  the  revised  tariff 
sheets  reflect  the  revisions  in  the  term 
and  character  of  capacity  releases  that 
are  exempt  from  advance  posting  and 
bidding  requirements.  Specifically,  the 
tariff  sheets  clarify  that  the  maximum 
term  of  pre-arranged  capacity  releases, 
at  less  than  the  maximum  rate,  that  are 
exempt  from  advance  posting  and 
bidding  requirements  is  31  days. 

Panhandle  states  that  copies  of  this 
filing  have  been  served  on  all  customers 
subject  to  the  tariff  sheets  and 
applicable  state  regulatory  agencies. 


Any  person  desiring  to  be  heard  or  to 
protest  this  fifing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E., 
Washington.  D.C.  20426,  in  accordance 
with  Sections  385.214  and  385.211  of 
the  Commission's  Rules  and 
Regulations.  All  such  motions  or 
protests  must  be  filed  on  or  before  June 
22, 1995.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Cashell, 
Secretary. 

[FR  Doc.  95-15124  Filed  6-20-95;  8:45  am) 
BtLLMG  COOC  6717-01-M 
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[Docket  No.  CP95-564-000] 

Texas  Eastern  Transmission 
Corporation;  Notice  of  Application 

June  15.  1995. 

Take  notice  that  on  June  13, 1995 
Texas  Eastern  Transmission  Corporation 
(Applicant),  5400  Westheimer  Court. 
Houston.  Texas,  77056-5310,  filed  an 
appUcation  in  Docket  No.  CP95-564- 
000,  under  Section  7(c)  of  the  Natural 
Gas  Act  and  Section  157.7  of  the 
Commission's  Regulations  for  a 
certificate  to  replace,  operate  and 
maintain  0.12  miles  of  30-inch  line. 

The  line  to  be  replaced  is  part  of 
Applicant's  Line  No.  16.  crossing  the 
Copano  Creek  in  Refugio  and  Aransas 
Counties.  Texas.  The  pipeline  segment 
extends  from  Mile  Post  172.40  to  Mile 
Post  172.52  on  Line  No.  16.  The  cost  of 
the  replacement  is  $347,000. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  June  22. 
1995,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
D.C.  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 


motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein, 
and  if  the  Commission  on  its  own 
review  of  the  matter  finds  that  a  grant 
of  certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
be  represented  at  the  hearing. 
Lois  D.  Cashell, 
Secretary. 

[FR  Doc.  95-15120  Filed  6-20-95;  8:45  am] 
BILUNG  COOC  •nr-oi-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-5224-8] 

Agency  Information  Collection 
Activities  Under  0MB  Review 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  aimounces  the 
Office  of  Management  and  Budget's 
(OMB)  responses  to  Agency  PRA 
clearance  requests. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sandy  Farmer  (202)  260-2740,  Please 
refer  to  the  EPA  ICR  No. 

SUPPLEMENTARY  INFORMATION: 

OMB  Responses  to  Agenda  PRA 
Clearance  Requests 

OMB  Approvals 

EPA  ICR  No.  1749.01;  (New  assigned 
ICR  No.  1755.01);  Solicitation  for 
Proposals  for  Facility-Based 
Reinvention  Pilot  Project  (Project  XL); 
was  approved  06/07/95;  OMB  No.  2010- 
0026;  expires  09/30/95. 

EPA  ICR  No.  0226.11;  Application  for 
National  Pollution  Discharge 
Elimination  System  (NPDES)  Facilities 
Affected  by  the  Land  Disposal 


Restrictions  Phase  III  Rule;  was 
approved  05/05/95;  OMB  No.  2040- 
0086;  expires  05/31/98. 

EPA  ICR  No.  1728.02;  Municipal 
Water  Pollution  Prevention  Program 
Evaluation  (Self-Audit;  was  approved 
04/05/95;  OMB  No.  2040-0181;  expires 
05/31/98. 

EPA  ICR  No.  1597.02;  Hazardous 
Waste  Management  Systems 
Modification  of  the  Hazardous  Waste 
Recycling  Regulatory  Program. 
Standards  for  Universal  Waste 
Management — 40  CFR  Part  273;  was 
approved  05/05/95;  OMB  No.  2050- 
0145;  expires  05/31/98. 

EPA  ICR  No.  0596.05;  Application 
and  Summary  Report  for  an  Emergency 
Exemption  for  Pesticides;  was  approved 
05/02/95;  OMB  No.  2070-0032;  expires 
05/31/98. 

EPA  ICR  No.  1747.01;  Report  and 
Database  on  Ecosystem  Research  in  the 
Pacific  Northwest;  was  approved  05/16/ 
95;  OMB  No.  0280-0052;  expires  05/31/ 
98. 

EPA  ICR  No.  0595.09;  Facility 
Ground- Water  Monitoring 
Requirements;  was  approved  05/05/95; 
OMB  No.  2050-0033;  expires  05/31/98. 

EPA  ICR  No.  1639.02;  Water  Quality 
Guidance  for  Great  Lakes  System;  was 
approved  03/28/95;  OMB  No.  2040- 
0180;  expires  03/31/98. 

EPA  ICR  No.  0229.10;  Discharge 
Monitoring  Report;  was  approved  05/ 
05/95;  OMB  No.  2040-0004;  expires  05/ 
31/98. 

EPA  ICR  No.  0827.04;  Construction 
Grants  Program  Information  Collection 
Request;  was  approved  05/18/95;  OMB 
No.  2040-0027;  expires  05/31/98. 

EPA  ICR  No.  1442.08;  Land  Disposal 
Restriction  Program;  was  approved  05/ 
05/95;  OMB  No.  2050-0085;  expires  05/ 
31/98. 

OMB  Disapproval 

EPA  ICR  No.  1730.01;  NSPS  for 
Medical  Waste  Incinerators:  was 
disapproved  04/21/95. 

OMB  Extensions  of  Expiration  Dates 

EPA  ICR  No.  0143.04;  Recordkeeping 
Requirements  for  Producers  of 
Pesticides;  OMB  No.  2070-0028; 
expiration  date  was  extended  to  12/31/ 
95. 

EPA  Withdrawal 

EPA  ICR  No.  1682.02;  California 
Federal  Implementation  Plans  (FIP's)  for 
Sacramento,  Ventura,  and  South  Coast 
under  Clean  Air  Act  Section  110(c);  was 
withdrawn  from  OMB  review  by  EPA. 


Datfid:  June  15.  1995. 
loseph  Retzer, 

Director,  Regulatory  Information  Division. 
IFR  Doc.  95-15171  Filed  6-20-95;  8:45  am) 
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[FRL-522&-3] 

Agency  Information  Collection 
Activities  Under  OMB  Review 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden;  where  appropriate,  it 
includes  the  actual  data  collection 
instrument. 

DATES:  Comments  must  be  submitted  on 
or  before  July  21, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sandy  Farmer  at  EPA,  (202)  260-2740, 
please  refer  to  EPA  ICR  #1755.02. 

SUPPLEMENTARY  INFORMATION: 

Office  of  Policy,  Planning  and 
Evaluation 

Title:  Implementation  of  XL  Projects — 
Regulatory  Reinvention  Pilot  Projects, 
EPA  ICR  #1755.02.  This  ICR  requests 
amendment  of  a  currently  approved 
collection  (OMB  #2010-0026). 

Abstract:  This  information  collection 
amends  the  previously  approved 
collection  (ICR  #1755.01,  OMB  approval 
#2010-0026)  to  extend  that  proposed 
Project  XL  solicitation  phase  beyond  the 
9/30/95  approval  period.  In  addition, 
this  information  collection  covers  the 
burden  for  implementation  of  XL 
projects  firom  the  point  of  project 
selection  onward:  development  of  the 
Final  F*roject  Agreement  (FPA),  project 
implementation,  and  evaluation. 

The  Project  XL  Pilot  Projects  are  a  set 
of  pilot  projects  to  test  performance- 
based  environmental  management 
systems  as  alternatives  to  command  and 
control  regulatory  approaches.  The  XL 
Projects  are  divided  into  four  categories: 
facility-based  projects,  industry-  or 
sector-based  projects,  community-based 
projects,  and  government  agency-based 
projects.  Under  these  projects,  regulated 
entities  will  be  given  flexibility  to 
depart  from  existing  regulatory 
requirements  in  exchange  for 
enforceable  commitments  to  achieve 
environmental  results  that,  on  the 
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whole,  go  beyond  what  would  have 
been  achieved  through  full  compliance 
with  those  regulations. 

The  primary  users  of  this  information 
will  be  EPA  and  our  partners  in  the  state 
and  tribal  environmental  agencies,  as 
well  as  facilities,  sectors,  communities, 
and  government  agencies  that  are 
project  participants.  The  information 
will  be  used  to  assist  in  the 
development  of  Final  Project 
Agreements  that  meet  the  needs  of  EPA, 
the  states,  and  the  participating  entities. 
The  information  will  also  be  used  to 
gauge  our  success  at  implementing  the 
XL  projects,  and  the  success  of  the 
projects  themselves  at  demonstrating 
the  usefulness  of  a  performance-based 
approach.  The  information  will  allow 
EPA  to  better  assure  environmental 
performance  and  project  feasibility,  and 
may  provide  communities  with  greater 
opportunities  to  participate  in 
environmental  protection  at  the  local 
level. 

Burden  Statement:  Annual  public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  average 
232,000  hours  for  all  respondents, 
including  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
needed  data,  and  completing  and 
reviewing  the  collection  of  information. 
This  burden  includes  105,000  hours  for 
the  application  phase,  38,300  hours  for 
the  Final  Project  Agreements,  160  hours 
for  tracking,  and  88,000  hours  for 
determining  environmental 
performance.  There  is  no  recordkeeping 
burden. 

Respondents:  Any  one  of  the  entities 
regulated  by  EPA,  as  organized  by 
individual  facility,  sector  (group  of 
facilities),  community  (facilities  within 
a  defined  place  and  represented  with 
local  government),  or  government 
agency  facilities. 
Estimated  No.  of  Respondents:  60. 
Estimated  Total  Annual  Burden  on 
Respondents:  232,000  hours. 

Frequency  of  Collection:  Varies,  one- 
time Final  Project  Agreements,  quarterly 
tracking  reports,  and  a  verification  of 
final  environmental  performance. 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  this 
information  collection,  including 
suggestions  for  reducing  the  burden, 
(please  refer  to  EPA  ICR#  1755.02,  and 
0MB  #2010-0026)  to: 

Sandy  Farmer,  EPA  ICR  #1755.02,  U.S. 
Environmental  Protection  Agency, 
Regulatory  Information  Division  (Mail 
Code:  2136),  401  M  Street,  S.W., 
Washington,  D.C.  20460 

and 


Timothy  Hunt,  OMB  #2010-0026,  Office 
of  Management  and  Budget,  Office  of 
Information  and  Regulatory  Affairs, 
725  17th  Street.  N.W.,  Washington. 
D.C.  20530 
Dated:  June  15,  1995. 

Rick  Westlund. 

Acting  Director,  Fegulatory  Information 

Division. 

|FR  Doc.  95-15211  Filed  6-20-95;  8:45  am] 
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California  State  Nonroad  Engine  and 
Equipment  Pollution  Control 
Standards;  Opportunity  for  Public 
Hearing 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  an  opportunity  for 
public  hearing  and  public  comment. 

SUMMARY:  The  California  Air  Resources 
Board  (CARB)  has  notified  EPA  that  it 
has  adopted  regulations  for  exhaust 
emission  standards  and  test  procedures 
for  nonroad  recreational  vehicles  and 
engines  (recreational  vehicles)  for  1997 
and  subsequent  calendar  years.  CARB 
has  requested  that  EPA  authorize  CARB 
to  enforce  these  regulations  pursuant  to 
section  209(e)  of  the  Clean  Air  Act  (Act), 
as  amended,  42  U.S.C.  7543,  and  EPA's 
regulation  "Air  Pollution  Control; 
Preemption  of  State  Regulation  for 
Nonroad  Engine  and  Vehicle  Standards" 
(section  209(e)  Rule)  (40  CFR  part  85;  59 
FR  26969-36983).  This  notice 
announces  that  EPA  has  tentatively 
scheduled  a  public  hearing  to  consider 
CARB's  request  and  to  hear  comments 
from  interested  parties  regarding 
CARB's  request  for  EPA's  authorization 
and  CARB's  determination  that  its 
regulations,  as  noted  above,  comply 
with  the  criteria  set  forth  in  the  209(e) 
Rule.  In  addition,  EPA  is  requesting  that 
interested  parties  submit  written 
comments.  Any  party  desiring  to 
present  oral  testimony  for  the  record  at 
the  public  hearing,  instead  of,  or  in 
addition  to,  written  comments,  must 
notify  EPA  by  July  26,  1995.  If  no  party 
notifies  EPA  that  it  wishes  to  testify  on 
the  recreational  vehicles  regulations, 
then  no  hearing  will  be  held  and  EPA 
will  consider  CARB's  authorization 
request  based  on  written  submissions  to 
the  record. 

DATES:  EPA  has  tentatively  scheduled  a 
public  hearing  for  August  8,  1995, 
beginning  at  9:00  a.m.,  if  any  party 
notifies  EPA  by  July  26, 1995,  that  it 
wishes  to  present  oral  testimony 
regarding  CARB's  request.  Any  party 
may  submit  written  comments  regarding 


CARB's  request  by  September  11, 1995. 
After  July  26,  1995,  any  person  who 
plans  to  attend  the  hearing  may  call 
David  Dickinson  of  EPA's 
Manufacturers  Operations  Division  at 
(202)233-9256  to  determine  if  a  hearing 
will  be  held. 

ADDRESSES:  If  a  request  is  received,  EPA 
will  hold  the  public  hearing  announced 
in  this  notice  at  the  Channel  Inn  Hotel, 
650  Water  Street  SW.,  Washington,  DC. 
Parties  wishing  to  present  oral 
testimony  at  the  hearing  should  notify 
in  writing,  and  if  possible,  submit  ten 
(10)  copies  of  the  planned  testimony  to: 
Charles  N.  Freed,  Director, 
Manufacturers  Operations  Division 
(6405J),  U.S.  Environmental  Protection 
Agency,  401  M  Street  SW.,  Washington, 
DC  20460.  In  addition,  any  written 
comments  regarding  the  authorization 
request,  should  be  sent,  in  duplicate,  to 
Charles  N.  Freed  at  the  same  address  to 
the  attention  of  Docket  A-95-17.  Copies 
of  material  relevant  to  the  authorization 
request  (Docket  A-95-17)  will  be 
available  for  public  inspection  during 
normal  working  hours  of  8  a.m.  to  4 
p.m.  Monday  through  Friday,  including 
all  non-govemment  holidays,  at  the  U.S. 
Environmental  Protection  Agency,  Air 
and  Radiation  Docket  and  Information 
Center,  401  M  Street,  S.W.,  Washington, 
DC  20460.  Telephone:  (202)260:-7548. 
FAX  Number:  (202)260-4000. 
FOR  MORE  INFORMATION  CONTACT:  David 
Dickinson,  Attorney/ Advisor, 
Manufacturers  Operations  Division 
(6405J),  U.S.  Environmental  Protection 
Agency,  401  M  Street  SW..  Washington, 
DC  20460.  Telephone:  (202)233-9256. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Section  209(e)(1)  of  the  Act  as 
amended,  42  U.S.C.  7543(e)(1),  provides 
in  part:  "No  State  or  any  political 
siibdivision  thereof  shall  adopt  or 
attempt  to  enforce  any  standard  relating 
to  the  control  of  emissions  from  either 
of  the  following  new  nonroad  engines  or 
nonroad  vehicles  subject  to  regulation 
under  this  Act — (A)  New  engines  which 
are  used  in  construction  equipment  or 
vehicles  or  used  in  farm  equipment  or 
vehicles  and  which  are  smaller  than  175 
horsepower.  (B)  New  locomotives  or 
new  engines  used  in  locomotives." 

For  those  new  pieces  of  equipment  or 
new  vehicles  other  than  those  a  State  is 
not  permanently  preempted  from 
regulating  under  section  209(e)(1),  the 
State  of  California  may  regulate  such 
new  equipment  or  new  vehicles 
provided  California  complies  with 
Section  209(e)(2).  Section  209(e)(2) 
provides  in  part  that  the  Administrator 
shall,  after  notice  and  opportunity  for 


public  hearing,  authorize  California  to 
adopt  and  enforce  standards  and  other 
requirements  relating  to  the  control  of 
emissions  from  such  vehicles  or  engines 
"(i'if  California  determines  that 
California  standards  will  be,  in  the 
aggregate,  at  least  as  protective  of  public 
health  and  welfare  as  applicable  Federal 
standards.  No  such  authorization  shall 
be  granted  if  the  Administrator  finds 
that — (i)  the  determination  of  California 
is  arbitrary  and  capricious,  (ii) 
California  does  not  need  such  California 
standards  to  meet  compelling  and 
extraordinary  conditions,  or  (iii) 
California  standards  and  accompanying 
enforcement  procedures  are  not 
consistent  with  this  section." 

EPA  has  issued  a  final  regulation 
titled  "Air  Pollution  Control; 
Preemption  of  State  Regulation  for 
Nonroad  Engine  and  Vehicle  Standards" 
(section  209(e)  Rule)  that  sets  forth 
several  definitions,  as  explained  below, 
and  the  authorization  criteria  EPA  must 
consider  before  granting  California  an 
authorization  to  enforce  any  of  its 
nonroad  engine  standards.'  As 
described  in  the  section  209(e)  Rule,  in 
order  to  be  deemed  "consistent  with 
this  section",  CaUfomia  standards  and 
enforcement  procedures  must  be 
consistent  with  section  209.  In  order  to 
be  consistent  with  section  209 
California  standards  and  enforcement 
procedures  must  refiect  the 
requirements  of  sections  209(a), 
209(e)(1),  and  209(b).  Section  209(a) 
prohibits  states  from  adopting  or 
enforcing  emission  standards  for  new 
motor  vehicles  or  new  motor  vehicle 
engines.2  Section  209(e)(1)  identifies  the 
categories  preempted  from  state 
regulation.  As  stated  above,  the 
preempted  categories  are  (a)  new 
engines  which  are  used  in  construction 
equipment  or  vehicles  or  used  in  farm 
equipment  or  vehicles  and  which  are 
smaller  than  175  horsepovver,  and  (b) 
new  locomotives  or  new  engines  used  in 
locomotives.  The  section  209(e)  Rule 
defines  construction  equipment  or 
vehicle  to  mean  "any  internal 
combustion  engine-powered  machine 
primarily  used  in  construction  and 


"  See  59  FR  36969.  Julv  20. 1994  (to  be  codified 
at  40  CF.R.  Part  85.  Subpart  Q.  §§85.1601- 
85.1606).  §85.1604(a)  states  "California  shall 
request  authorization  to  enforce  its  adopted 
standards  and  other  requirements  relating  to  the 
control  of  emissions  from  new  nonroad  vehicles 
*   •   •."  As  explained  in  the  preamble  to  the  209(e) 
rule,  California  may  first  adopt  a  nonroad  exhaust 
emission  standard  and  then  seek  an  authorization 
from  EPA  to  enforce  such  standard. 

-  EPA  believes  CARB's  authorization  request  for 
recreational  vehicles  does  not  raise  an  issue  with 
regard  to  whether  such  vehicles  are  motor  vehicles. 
EPA  anticipates  that  it  will  utilize  both  its 
deRnitions  of  motor^ehicles  and  nonroad  engines 
to  resolve  this  issue. 


located  on  commercial  construction 
sites.  The  section  209(e)  Rule  defines 
farm  equipment  or  vehicle  to  mean  "any 
internal  combustion  engine-powered 
machine  primarily  used  in  the 
commercial  production  and/or 
commercial  harvesting  of  food,  fiber, 
wood,  or  commercial  organic  products 
or  for  the  processing  of  such  products 
for  further  use  on  the  farm.  The  section 
209(e)  rule  defines  "primarily  used"  to 
mean  "used  51  percent  or  more."^ 
Therefore,  California's  proposed 
emission  regulations  would  be 
considered  inconsistent  with  section 
209  if  they  applied  to  these  permanently 
preempted  categories.  Additionally,  the 
section  209(e)  Rule  requires  EPA  to 
review  nonroad  authorization  requests 
under  the  same  "consistency"  criterion 
that  it  reviews  motor  vehicle  waiver 
requests.  Under  section  209(b)(1)(C).  the 
Administrator  shall  not  grant  California 
a  motor  vehicle  waiver  if  she  finds  that 
California  standards  and  accompanying 
enforcement  procedures  are  not 
consistent  with  section  202(a)  of  the 
Act.  California's  nonroad  standards  are 
not  consistent  with  section  202(a)  if 
there  is  inadequate  lead  time  to  permit 
the  development  of  technology 
necessary  to  meet  those  standards, 
giving  appropriate  consideration  to  the 
cost  of  compliance  within  that  time 
frame.  Additionally,  California's 
nonroad  accompanying  enforcement 
procedures  would  be  inconsistent  with 
section  202(a)  if  the  Federal  and 
California  test  procedures  were 
inconsistent,  that  is,  manufacturers 
would  be  unable  to  meet  both  the  State 
and  Federal  test  requirements  with  one 
test  vehicle  or  engine. 

Once  California  has  been  granted  an 
authorization,  under  section  209(e)(2), 
for  its  standards  and  accompanying 
enforcement  procedures  for  a  category 
or  categories  of  equipment,  it  may  adopt 
other  conditions  precedent  to  initial 
retail  sale,  titling  or  registration  of  the 
subject  category  or  categories  of 
equipment  without  the  necessity  of 
receiving  further  EPA  authorization. 

By  letter  dated  March  6,  1995,  CARB 
submitted  to  EPA  a  request  that  EPA 
authorize  California  to  enforce 
regulations  for  standards  and  test 
procedures  for  1997  and  subsequent 
calendar  year  recreational  vehicles. 
These  regulations,  which  apply  to  off- 
road  motorcycles,  all-terrain  vehicles 
(ATVs),  golf  carts,  go-karts,  and 
specialty  vehicles: 

a.  Establish  an  exhaust  emission 
standard  for  off-road  motorcycles  and 
ATV  engines  produced  after  December 


'  See  40  CFR  part  85.  subpart  Q,  §  85. 1602. 


31, 1996,  measured  in  grams- per- 
kilometer. 

b.  Establish  a  zero-emission 
requirement  for  golf  carts  produced  after 
December  31, 1996. 

c.  Require  that  specialty  vehicles  less 
than  25  horsepower  comply  with  the 
exhaust  emission  standards  applicable 
to  utility  equipment  engines  as  set  forth 
in  Title  13,  California  Code  of 
Regulation,  Section  2403. 

d.  Establish  an  exhaust  emission 
standard  for  specialty  vehicles  25 
horsepower  and  greater  produced  after 
December  31, 1996  that  is  equivalent  to 
the  1999  utility  exhaust  emission 
standards. 

e.  Require  that  no  new  engines 
produced  for  sale  to  replace  pre- 
controlled  off-road  motorcycle,  ATV,  go- 
kart  (25  horsepower  and  greater),  golf 
cart,  and  specialty  vehicle  engines  after 
the  implementation  of  the  exhaust 
emission  standards,  unless  those  new 
replacement  engines  comply  with  the 
applicable  exhaust  emission  standards. 

t.  Adopt  the  current  federal  on-road 
motorcycle  test  procedures  for  off-road 
motorcycles  and  ATVs,  with  an  option 
for  ATVs  to  certify  using  CARB's  utility 
engine  test  procedure.  For  go-karts  25 
horsepower  and  above  and  specialty 
vehicles  CARB's  current  utility  engine 
testing  procedures  will  apply.  Require 
certification  of  engines  including 
compliance  and  assembly-line  quality 
audit  test  procedures. 

g.  Establish  a  labeling  requirement  for 
off-road  motorcycles,  ATVs,  go-karts, 
and  specialty  vehicles. 

h.  Require  that  CARB's  on-road 
vehicle  recall  procedures  and  program 
apply  to  off-road  motorcycles  and  ATVs. 

1.  Establish  a  requirement  that  off-road 
motorcycles  and  ATVs  be  encoded  with 
•  a  vehicle  identification  number  in  order 
that  such  vehicles  may  be  properly 
registered  with  California's  Department 
of  Motor  Vehicles. 

j.  Require  manufactures  of  specialty 
vehicles  and  go-karts  25  horsepower 
and  above  to  comply  with  the  two  year 
warranty  regulations  that  are  part  of 
California's  utility  engine  regulations. 

California  states  in  its  March  6,  1995 
letter  that  it  has  determined  that  its 
standards  for  recreational  vehicles  are, 
in  the  aggregate,  at  least  as  protective  of 
the  public  health  and  welfare  as  the 
applicable  Federal  standards.  Further, 
California  states  that  it  needs  sep)arate 
standards  to  meet  compelling  and 
extraordinary  conditions.  Finally, 
California  states  that  its  standards  and 
test  procedures  are  consistent  with 
section  209  of  the  Act.  California's 
request  will  be  considered  according  to 
the  criteria  for  an  authorization  request 
as  set  forth  in  the  section  209(e) 
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regulation.*  Any  party  wishing  to 
present  testimony  at  the  hearing  or  by 
written  comment  should  address,  as 
explained  in  the  section  209(e)  rule,  the 
following  issues: 

(1)  Whether  California's 
determination  that  its  standards  are  at 
least  as  protective  of  public  health  and 
welfare  as  applicable  Federal  standards 
is  arbitrary  and  capricious; 

(2)  Whether  California  needs  separate 
standards  to  meet  compelling  and 
extraordinary  conditions;  and, 

(3)  Whether  California's  standards 
and  accompanying  enforcement 
procedures  are  consistent  with  (i) 
section  209(a),  which  prohibits  states 
from  adopting  or  enforcing  emission 
standards  for  new  motor  vehicles  or 
engines,  (ii)  section  209(e)(1),  which 
identifies  the  categories  preempted  from 
state  regulation,  and  (iii)  section  202(a) 
of  the  Act,  which  requires  adequate  lead 
time  to  permit  the  development  of 
technology  necessary  to  meet  the 
standards,  giving  appropriate 
consideration  to  the  cost  of  compliance 
within  that  time  frame,  and  consistent 
Federal  and  California  test  procedures, 
that  is,  manufacturers  would  be  able  to 
meet  both  the  State  and  federal  test 
requirements  with  one  test  vehicle  or 
engine. 

n.  Public  Participation 

If  the  scheduled  hearing  takes  place, 
it  will  provide  an  opportunity  for 
interested  parties  to  state  orally  their 
views  or  arguments  or  to  provide 
pertinent  information  regarding  the 
issues  as  noted  above  and  further 
explained  in  the  section  209(e)  Rule. 
Any  party  desiring  to  make  an  oral 
statement  on  the  record  should  file  ten 
(10)  copies  of  its  proposed  testimony 
and  other  relevant  material  along  with 
its  request  for  a  hearing  with  the 
Director  of  EPA's  Manufacturers 
Operations  Division  at  the  Director's 
address  listed  above  not  later  than  July 
26. 1995.  In  addition,  the  party  should 
submit  50  copies,  if  possible,  of  the 
proposed  statement  to  the  presiding 
officer  at  the  time  of  the  hearing. 

In  recognition  that  a  public  hearing  is 
designed  to  give  interested  parties  an 
opportunity  to  participate  in  this 
proceeding,  there  are  no  adverse  parties 
as  such.  Statements  by  participants  will 
not  be  subject  to  cross-examination  by 
other  participants  without  special 
approval  by  the  presiding  officer.  The 
presiding  officer  is  authorized  to  strike 
from  the  record  statements  which  he 


*"Air  Pollution  Control;  Preemption  of  State 
Regulation  for  Nonroad  Engine  and  Vehicle 
Standards'  at  59  FR  36969.  July  20.  1994  and  40 
CFR  Part  85.  Subpart  Q.  §$85.1601-«5.1606). 


deems  irrelevant  or  repetitious  and  to 
impose  reasonable  limits  on  the 
duration  of  the  statement  of  any 
participant. 

If  a  bearing  is  held,  the  Agency  will 
make  a  verbatim  record  of  the 
proceedings.  Interested  parties  may 
arrange  with  the  reporter  at  the  hearing 
to  obtain  a  copy  of  the  transcript  at  their 
own  expense.  Regardless  of  whether  a 
public  hearing  is  held,  EPA  will  keep 
the  record  open  until  September  11, 
1995. 

Persons  with  comments  containing 
proprietary  information  must 
distinguish  such  information  from  other 
comments  to  the  greatest  extent  possible 
and  label  it  as  "Confidential  Business 
Information."  To  ensure  that  proprietary 
information  is  not  inadvertently  placed 
in  the  docket,  submissions  containing 
such  information  should  be  sent  directly 
to  the  contact  person  listed  above  and 
not  to  the  public  docket.  If  a  person 
making  comments  wants  EPA  to  base  its 
final  decision  in  part  on  a  submission 
labeled  as  confidential  business 
information,  then  a  non-confidential 
version  of  the  document  which 
summarizes  the  key  data  or  information 
should  be  placed  in  the  public  docket. 
Information  covered  by  a  claim  of 
confidentiality  will  be  disclosed  by  EPA 
only  to  the  extent  allowed  by  the 
procedures  set  forth  in  40  CFR  part  2. 
If  no  claim  of  confidentiality 
accompanies  the  submission  when  it  is 
received  by  EPA,  it  may  be  made 
available  to  the  public  without  further 
notice  to  person  making  comments. 

Dated:  June  8.  1995. 
Richard  D.  Wilson. 

Acting  Assistant  Administrator  for  Air  and 

Radiation 

(FR  Doc.  95-15165  Filed  6-20-95;  8:45  am) 
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Retrofit/Rebuild  Requirements  for  1993 
and  Earlier  Model  Year  Urt>an  Buses; 
Public  Review  of  a  Notification  of 
Intent  To  Certify  Equipment 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  agency  receipt  of  a 

notification  of  intent  to  certify 

equipment  and  initiation  of  45  day 

public  review  and  comment  period. 

SUMMARY:  The  Agency  has  received  a 
notification  of  intent  to  certify  urban 
bus  retrofityrebuild  equipment  pursuant 
to  40  CFR  Part  85,  Subpart  O  from  the 
Cummins  Engine  Company,  Inc. 
(Cummins).  Pursuant  to  §  85.1407(a)(7). 
today's  Federal  Register  notice 


summarizes  the  notification  below, 
announces  that  the  notification  is 
available  for  public  review  and 
comment,  and  initiates  a  45-day  period 
during  which  comments  can  be 
submitted.  The  Agency  will  review  this 
notification  of  intent  to  certify,  as  well 
as  comments  received,  to  determine 
whether  the  equipment  described  in  the 
notification  of  intent  to  certify  should  be 
certified.  If  certified,  the  equipment  can 
be  used  by  urban  bus  operators  to 
reduce  the  particulate  matter  of  urban 
bus  engines. 

The  Cummins  notification  of  intent  to 
certify,  as  well  as  other  materials* 
specifically  relevant  to  it,  is  contained 
in  category  VIII-A  of  Public  Docket  A- 
93-42.  entitled  "Certification  of  Urban 
Bus  Retrofit/Rebuild  Equipment."  This 
docket  is  at  the  address  below. 

Today's  notice  initiates  a  45-day 
period  during  which  the  Agency  will 
accept  written  comments  relevant  to 
whether  or  not  the  equipment  included 
in  this  notification  of  intent  to  certify 
should  be  certified.  Comments  should 
be  provided  in  writing  to  Public  Docket 
A-93-42.  Category  VIII-A,  at  the 
address  below.  An  identical  copy 
should  be  submitted  to  Anthony  Erb, 
also  at  the  address  below. 
DATES:  Comments  must  be  submitted  on 
or  before  August  7, 1995. 
ADDRESSES:  Submit  separate  copies  of 
comments  to  the  two  following 
addresses: 

1.  U.S.  Environmental  Protection 
Agency,  Public  Docket  A-93-42 
(Category  VIII-A),  Room  M-1500,  401 
M  Street  SW.,  Washington,  D.C. 
20460. 

2.  Anthony  Erb,  Technical  Support 
Branch,  Manufacturers  Operations 
Division  (6405J),  401  "M"  Street  SW., 
Washington,  D.C.  20460. 

Docket  items  may  be  inspected  frt)m 
8:00  a.m.  until  5:30  p.m.,  Monday 
through  Friday.  As  provided  in  40  CFR 
Part  2,  a  reasonable  fee  may  be  charged 
by  the  Agency  for  copying  docket 
materials. 

FOR  FURTHER  INFORMATJON  CONTACT: 
Anthony  Erb,  Manufacturers  Of)erations 
Division  (6405J),  U.S.  Environmental 
Protection  Agency,  401  M  Street  SW., 
Washington,  D.C.  20460.  Telephone: 
(202)  233-9259. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  April  21, 1993,  the  Agency 
published  final  Retrofit/Rebuild 
Requirements  for  1993  and  Earlier 
Model  Year  Urban  Buses  (58  FR  21359). 
The  retrofit/rebuild  program  is  intended 
to  reduce  the  ambient  levels  of 


particulate  matter  (PM)  in  urban  areas 
and  is  limited  to  1993  and  earlier  model 
year  (MY)  urban  buses  operating  in 
metropolitan  areas  with  1980 
populations  of  750,000  or  more,  whose 
engines  are  rebuilt  or  replaced  after 
January  1, 1995.  Operators  of  the 
affected  buses  are  required  to  choose 
between  two  compliance  programs: 
Program  one  sets  particulate  matter 
emissions  requirements  for  each  urban 
bus  engine  in  an  operator's  fleet  which 
is  rebuilt  or  replaced;  Program  two  is  a 
fleet  averaging  program  that  establishes 
specific  annual  target  levels  for  average 
PM  emissions  from  urban  buses  in  an 
operator's  fleet. 

Certification  of  retrofit/rebuild 
equipment  is  a  key  element  of  the 
retrofit/rebuild.  To  show  compliance 
under  either  of  the  compliance 
programs,  operators  of  the  affected 
buses  must  use  equipment  that  has  been 
certified  by  the  Agency.  Emissions 
requirements  xuider  either  of  the  two 
compliance  programs  depend  on  the 
availability  of  certified  retrofit/rebuild 
equipment  for  each  engine  model.  To  be 
used  for  Program  one,  equipment  must 
be  certified  as  meeting  a  0.10  g/bhp-hr 
PM  standard  or  as  achieving  a  25 
percent  reduction  in  PM.  Equipment 
used  for  Program  two  must  be  certified 
as  providing  some  level  of  PM  reduction 
that  would  in  turn  be  claimed  by  urban 
bus  operators  when  calculating  their 
average  fleet  PM  levels  attained  under 
the  program.  For  Program  one, 
information  on  life  cycle  costs  must  be 
submitted  in  the  notification  of  intent  to 
certify  in  order  for  certification  of  the 
equipment  to  initiate  (or  trigger) 
program  requirements.  To  trigger 
program  requirements,  the  certifier  must 
guarantee  that  the  equipment  will  be 
available  to  all  affected  operators  for  a 
life  cycle  cost  of  $7,940  or  less  at  the 
0.10  g/bhp-hr  PM  level,  or  for  a  life 
cycle  cost  of  $2,000  or  less  for  the  25 
percent  or  greater  reduction  in  PM.  Both 
of  these  values  are  based  on  1992 
dollars. 

II.  Notification  of  Intent  To  Certify 

By  a  notification  of  intent  to  certify 
signed  March  13,  1995,  Cummins  has 
applied  for  certification  of  equipment 
applicable  to  its  LTAIO-B  model 
engines  that  were  originally 
manufactured  between  November  1985 
and  December  1992.  The  pending 
equipment  certification  is  applicable  to 
the  following  configurations: 


Family 

Control 

parts  list 

(CPL) 

Manufacture  dates ' 

Start 

End 

343C 

343F  ..._. 

0781 
0774 

or/f 

0996 
1226 
1226 
1441 
1622 
1624 

11/20/85 
11/20«5 
11/20«5 
12/04/87 
07/26«8 
07/12/90 
1"2/l8/90 
04/24/92 
04/24/92 

12/31/87 
12/31/89 
12/31/89 
08/19/88 
12AJ1/90 
08/26/92 
12/31/92 
12)31/92 
12/31/92 

Family 

Control 

parts  list 

(CPL) 

Manufacture  dates  ^ 

Start 

End 

3438 

0780 

11/20/85 

12/31/87 

<  Equipment  certification  will  t>e  applicable  to 
ttwse  engines  originally  txjitt  between  the  start 
and  end  dates  for  ttie  appropnate  configura- 
tion. 

Two  separate  horsepower/torque 
ratings  are  to  apply  for  each  CPL  listed, 
either  240  horsefKJwer  and  750  foot- 
pounds of  torque  or  270  horsepower  and 
860  foot-pounds  of  torque.  The 
notification  of  intent  to  certify  states 
that  the  candidate  equipment  will 
reduce  PM  emissions  25  percent  or 
more,  on  petroleum-fueled  diesel 
engines  that  have  been  rebuilt  to 
Cummins  specifications.  Pricing 
information  has  been  submitted  with 
the  notification,  along  with  a  guarantee 
that  the  equipment  will  be  offered  to  all 
afl'ected  operators  for  less  than  the 
incremental  life  cycle  cost  ceiling. 
Therefore,  this  equipment  may  trigger 
program  requirements  for  the  25% 
reduction  standard.  If  certified  as  a 
trigger  of  this  standard,  urban  bus 
operators  will  be  required  to  use  this 
retrofit/rebuild  equipment  or  other 
equipment  certified  to  provide  a  PM 
reduction  as  discussed  below. 

All  components  of  the  candidate 
equipment  are  contained  in 
combination  of  two  kits.  The  first  kit  is 
common  to  both  horsepower/torque 
ratings  and  consists  of  a  camshaft,  cam 
key,  cylinder  kits,  and  a  fuel  plumbing 
kit.  The  second  kit  contains  the 
injectors,  cylinder  head,  turbocharger 
and  fuel  pimip  and  is  ordered  based  on 
the  horsepower/torque  rating  that  is 
wanted.  "The  first  kit  in  combination 
with  one  of  the  second  kits  is  required 
to  rebuild  an  engine. 

Cummins  presents  exhaust  emission 
data  from  testing  a  new  engine  that  was 
selected  directly  from  the  assembly  and 
built  to  a  configuration  to  which  all 
rebuilt  engines  that  are  included  under 
this  certification  will  be  made  identical. 
Two  tests  were  conducted,  one  test  was 
performed  on  the  engine  with  the  240/ 
750  (horsepower/torque)  rating  and  a 
second  test  was  conducted  on  the  same 
engine  after  retrofit  with  the 
components  needed  to  achieve  the  270/ 
860  rating.  The  test  data  show  a  PM 
level  of  0.28  g/bhp-hr  for  the  240/750 
rating  and  a  PM  level  of  0.24  g/bhp-hr 


for  the  270/860  rating  with  the 
candidate  equipment  installed. 

Cummins  has  also  provided  new 
engine  certification  and  other  emissions 
data  providing  the  baseline  PM  level  for 
each  engine  configuration.  The  test  data 
show  that  with  candidate  equipment 
installed.  PM  is  reduced  between  38% 
and  61%  depending  upon  the  engine 
and  rating  being  compared.  The  test 
data  also  show  that  hydrocarbon  (HC), 
carbon  monoxide  (CO),  and  oxides  of 
nitrogen  (NOx)  are  less  than  applicable 
standards.  Fuel  consumption  is  not 
affected  when  the  candidate  equipment 
is  installed  according  to  Cummins. 
Cummins  presents  smoke  emission 
measurements  for  the  engine 
demonstrating  compliance  with 
applicable  standards. 

Cummins  indicates  that  the  candidate 
equipment  will  have  an  incremental 
fleet  purchase  price  increase  over  the 
standard  rebuild  of  $1435.29  due  to  the 
increased  cost  for  the  components. 
Cimimins  states  that  there  will  be  no 
incremental  installation  cost,  fuel  cost, 
or  maintenance  cost  compared  to  the 
currently  available  standard  rebuild. 
Therefore,  the  candidate  equipment  wrill 
be  offered  to  all  affected  operators  for 
less  than  a  life  cycle  cost  of  $2,000 
(1992  dollars).  This  information  may 
trigger  the  25  percent  reduction 
standard  if  the  equipment  is  certified. 

If  the  Agency  certifies  the  candidate 
Cummins  equipment  as  a  trigger  of 
program  requirements,  operators  will  be 
affected  as  follows.  Under  Program  1 ,  all 
rebuilds  of  applicable  engines 
performed  six  months  following  the 
effective  date  of  certification,  must  use 
the  Cummins  equipment  or  other 
equipment  certified  to  provide  at  least  a 
25  percent  reduction.  This  requirement 
would  continue  for  the  appUcable 
engines  until  such  time  that  equipment 
was  certified  to  trigger  the  0.10  g/bhp- 
hr  emission  standard  for  less  than  a  life 
cycle  cost  of  $7,940  (in  1992  dollars).  If 
the  Agency  certifies  the  candidate 
Cummins  equipment  as  a  trigger  of 
program  requirements,  operators  who 
choose  to  comply  with  Program  2  and 
install  this  equipment,  will  use  the  PM 
emission  level(s)  established  during  the 
certification  review  pnx»ss,  in  their 
calculations  for  target  or  fleet  level  as 
specified  in  the  program  regulations. 

At  a  minimum,  EPA  exjjects  to 
evaluate  this  notification  of  intent  to 
certify,  and  other  materials  submitted  as 
applicable,  to  determine  whether  there 
is  adequate  demonstration  of 
compliance  with:  (1)  the  certification 
requirements  of  §85.1406,  including 
whether  the  testing  accurately  proves 
the  claimed  emission  reduction  or 
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emission  levels;  and,  (2)  the 
requirements  of  §  85.1407  for  a 
notification  of  intent  to  certify, 
including  whether  the  data  provided  by 
Cummins  complies  with  the  life  cycle 
cost  requirements. 

The  Agency  requests  that  those 
commenting  also  consider  these 
regulatory  requirements,  plus  provide 
comments  on  any  experience  or 
knowledge  concerning:  (a)  problems 
with  installing,  maintaining,  and/or 
using  the  candidate  equipment  on 
applicable  engines;  and,  (b)  whether  the 
equipment  is  compatible  with  affected 
vehicles. 

The  date  of  this  notice  initiates  a  45- 
day  period  during  which  the  Agency 
will  accept  written  comments  relevant 
to  whether  or  not  the  equipment 
described  in  the  Cummins  notification 
of  intent  to  certify  should  be  certified 
pursuant  to  the  urban  bus  retrofit/ 
rebuild  regulations.  Interested  parties 
are  encouraged  to  review  the 
notification  of  intent  to  certify  and 
provide  comment  during  the  45-day 
period.  Please  send  separate  copies  of 
your  comments  to  each  of  the  above  two 
addresses. 

The  Agency  will  review  this 
notification  of  intent  to  certify,  along 
with  comments  received  from  interested 
parties,  and  attempt  to  resolve  or  clarify 
issues  as  necessary.  During  the  review 
process,  the  Agency  may  add  additional 
documents  to  the  docket  as  a  result  of 
the  review  process.  These  documents 
will  also  be  available  for  public  review 
and  comment  within  the  45-day  period. 

Richard  D.  Wilson, 

Acting  Assistant  Administrator  for  Air  and 

Radiation. 

IFR  Doc.  95-15216  Filed  6-20-95;  8:45  am] 
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[OPPTS-1 40233;  FRL-4953-6] 

Access  to  Confidential  Business 
Information;  Advanced  Resources 
Technologies,  Inc.  and  USATREX 
International 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  EPA  has  authorized  its 
contractor.  Advanced  Resources 
Technologies,  Inc.  (ARTI)  of  Alexandria, 
Virginia  and  ARTl's  subcontractor, 
USATREX,  International  (USA)  of 
McLean,  Virginia  for  access  to 
information  which  has  been  submitted 
to  EPA  under  all  sections  of  the  Toxic 
Substances  Control  Act  (TSCA).  Some  of 
the  information  may  be  claimed  or 


determined  to  be  confidential  business 
information  (CBI). 

DATES:  Access  to  the  confidential  data 
submitted  to  EPA  will  occur  no  sooner 
than  July  6,  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen,  Director,  TSCA 
Environmental  Assistance  Division 
(7408),  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency,  Rm.  E-545,  401  M  St.,  SW., 
Washington,  DC  20460,  (202)  554-1404, 
TDD:  (202)554-0551. 

SUPPLEMENTARY  INFORMATION:  Under 
contract  number  6&-W5-0058. 
contractor  ARTI,  of  4900  Seminary 
Road,  Suite  1200,  Alexandria,  VA  and 
subcontractor  USA  of  7926  Jones  Branch 
Drive,  Suite  410,  McLean,  VA,  will 
assist  the  Office  of  Pollution  Prevention 
and  Toxics  (OPPT)  in  providing 
information  for  EPA's  efforts  in 
planning,  organizing,  and  managing  a 
comprehensive  physical  and 
information  security  program  (classified 
and  proprietary  documents)  and  in 
providing  information  and  data  for 
EPA's  efforts  in  developing  physical  and 
information  security  policy  for 
implementation  throughout  the  Agency. 

In  accordance  with  40  CFR  2.306(j), 
EPA  has  determined  that  under  EPA 
contract  number  68-W5-O058,  ARTI 
and  USA  will  require  access  to  CBI 
submitted  to  EPA  under  all  sections  of 
TSCA  to  perform  successfully  the  duties 
specified  under  the  contract.  ARTI  and 
USA  personnel  will  be  given  access  to 
information  submitted  to  EPA  under  all 
sections  of  TSCA.  Some  of  the 
information  may  be  claimed  or 
determined  to  be  CBI. 

EPA  is  issuing  this  notice  to  inform 
all  submitters  of  information  under  all 
sections  of  TSCA  that  EPA  may  provide 
ARTI  and  USA  access  to  these  CBI 
materials  on  a  need-to-know  basis  only. 
All  access  to  TSCA  CBI  under  this 
contract  will  take  place  at  EPA 
Headquarters  only. 

Clearance  for  access  to  TSCA  CBI 
under  this  contract  may  continue  until 
January  2,  2000. 

ARTI  and  USA  personnel  will  be 
required  to  sign  nondisclosure 
agreements  and  will  be  briefed  on 
appropriate  security  procedures  before 
they  are  permitted  access  to  TSCA  CBI. 

List  of  Subjects 

Environmental  protection.  Access  to 
confidential  business  information. 


Dated:  June  13, 1995. 

George  A.  Bonina. 

Acting  Director,  Information  Management 
Division,  Office  of  Pollution  Prevention  and 
Toxics. 

IFR  Doc.  95-15168  Filed  6-20-95;  8:45  ami 
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IFRL-5224-7] 

Open  Meetings  on  Alternative 
Approaches  To  Fund  Water  and 
Wastewater  Projects  on  July  19, 1995 

The  Environmental  Protection 
Agency's  Office  of  Water  will  hold  an 
open  meeting  to  discuss  alternative 
sources  for  clean  water  project  funding 
on  July  19,  1995.  The  meeting  will  be 
held  at  the  Airlie  Center  in  Warrenton, 
Virginia  from  8:00  a.m.  until  5:00  p.m. 

This  meeting  is  being  held  to  allow 
stakeholders  to  share  their  views  in 
support  of  a  Congressional  requirement 
to  conduct  a  study  of  alternative  sources 
for  clean  water  project  funding. 
Congress  provided  $250,000  in  EPA's 
FY  1995  Appropriations  Bill  for  this 
study.  The  study  is  being  conducted  by 
the  Office  of  Water  with  assistance  from 
the  Environmental  Finance  Center  at 
Syracuse  University. 

Participants  at  the  meeting  will  be 
encouraged  to  provide  their  views  on  a 
number  of  different  alternatives  for 
funding  clean  water  projects,  including 
water  and  wastewater  projects. 
Participants  will  be  asked  to  examine 
possible  sources  of  funding,  delivery 
mechanisms  for  this  funding,  and 
eligible  categories  for  funding,  along 
with  other  related  issues. 

All  interested  parties  who  wish  to 
speak  at  the  meeting  should  contact 
Ronda  Garlow  in  the  Environmental 
Finance  Center  at  Syracuse  University  at 
(315)  443-5612.  Those  who  wish  to 
speak  at  the  meeting  are  encouraged  to 
notify  Ms.  Garlow  in  advance.  Ten 
minutes  will  be  available  for  each 
presentation. 

All  other  inquiries  concerning  the 
meeting  should  be  directed  to  Mr.  James 
Smith  at  (202)  371-9770. 

Dated:  June  14, 1995. 
Michael  B.  Cook, 

Director.  Office  of  Wastewater  Management. 
IFR  Doc.  95-15172  Filed  6-20-95;  8:45  am] 
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[OPP-1 80973;  FRL  4957-7] 

Propamocarb  Hydrochloride;  Receipt 
of  Applications  for  Emergency 
Exemptions,  Solicitation  of  Public 
Comment 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  EPA  has  received  specific 
exemption  requests  from  state  lead 
agricultural  agencies  of  Delaware, 
Florida,  Georgia,  Maine,  Maryland, 
Michigan,  Minnesota,  New  Jersey,  New 
York,  North  Dakota,  Ohio,  Oregon, 
Pennsylvania,  South  Dakota,  Virginia, 
and  Wisconsin  (hereafter  referred  to  as 
the  "AppHcants"),  for  the  use  of  the 
pesticide  propamocarb  hydrochloride 
(CAS  25606-^1-1)  to  potentially  treat 
the  following  acreages  of  potatoes  to 
control  immigrant  strains  of  late  blight 
which  are  resistant  to  historically  used 
control  materials:  DE,  5,000;  FL,  40,000; 
GA,  610;  ME,  80,000;  MD,  3,000;  MI, 
58,000;  MN,  60,000;  NJ,  3.400;  NY, 
30,000;  ND.  109.000;  OH.  6.000;  OR. 
50,000;  PA.  24.000;  SD.  6,000;  VA. 
7.500;  and  WI.  30,000  (potential  total 
acreage  of  543,110  acres).  The 
Applicants  propose  the  first  food  use  of 
an  active  ingredient;  therefore,  in 
accordance  with  40  CFR  166.24,  EPA  is 
soliciting  public  comment  before 
making  the  decision  whether  or  not  to 
grant  the  exemptions. 
DATES:  Comments  must  be  received  on 
or  before  July  6, 1995. 
ADDRESSES:  Three  copies  of  written 
comments,  bearing  the  identification 
notation  "OPP-180973,"  should  be 
submitted  by  mail  to:  Public  Response 
and  Program  Resource  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW.. 
Washington,  DC  20460.  In  person,  bring 
comments  to:  Rm.  1132,  Crystal  Mall  #2, 
1921  Jefferson  Davis  Highway, 
Arlington,  VA. 

Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCII  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  in  5.1 
file  format  or  ASCII  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  the  docket  number 
lOPP-1809731.  No  Confidential 
Business  Information  (CBI)  should  be 
submitted  through  e-mail.  Electronic 
comments  on  this  notice  may  be  filed 
online  at  many  Federal  Depository 


Libraries.  Additional  information  on 
electronic  submissions  can  be  found 
below  in  this  document. 

Information  submitted  in  any 
comment  concerning  this  notice  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  provided  by  the 
submitter  for  inclusion  in  the  public 
record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice.  All  written 
comments  filed  pursuant  to  this  notice 
will  be  available  for  public  inspection  in 
Rm.  1132,  Crystal  Mall  #2, 1921 
Jefferson  Davis  Highway,  Arlington.  VA. 
from  8  a.m.  to  4:30  p.m..  Monday 
through  Friday,  except  legal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Libby  Pemberton.  Registration 
Division  (7505W).  Office  of  Pesticide 
Programs.  Environmental  Protection 
Agency.  401  M  St..  SW..  Washington. 
DC  20460.  Office  location  and  telephone 
number:  Floor  6.  Crystal  Station  I.  2800 
Jefferson  Davis  Highway,  Arlington.  VA, 
(703)  308-8326;  e-mail: 
pemberton.libby@epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  18  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
(7  U.S.C.  136p),  the  Administrator  may, 
at  her  discretion,  exempt  a  state  agency 
from  any  registration  provision  of 
FIFRA  if  she  determines  that  emergency 
conditions  exist  which  require  such 
exemption.  The  Applicants  have 
requested  the  Administrator  to  issue 
specific  exemptions  for  the  use  of 
propamocarb  hydrochloride  on  potatoes 
to  control  late  blight.  Information  in 
accordance  with  40  CFR  part  166  was 
submitted  as  part  of  these  requests. 

Recent  failures  to  control  late  blight  in 
potatoes  with  the  registered  fungicides, 
have  been  caused  almost  exclusively  by 
immigrant  strains  of  late  blight 
Phytophthora  infestans,  which  are 
resistant  to  the  historically  used 
pesticides.  Before  the  immigrant  strains 
of  late  blight  arrived,  all  of  the  strains 
in  the  U.S.  were  previously  controlled 
by  treatment  with  registered  materials. 
The  Applicants  state  that  presently, 
there  are  no  fungicides  registered  in  the 
U.S.  that  will  provide  adequate  control 
of  the  immigrant  strains  of  late  blight. 
The  Applicants  state  that  propamocarb 
hydrochloride  has  been  shown  to  be 
effective  against  these  strains  of  late 
blight.  This  material  holds  current 
registrations  throughout  many  European 
countries  for  control  of  this  disease.  The 
Applicants  state  that  losses  in  some 


states  have  been  greater  than  $10 
million  per  year  for  the  past  3  years,  due 
to  these  new  strains  of  late  blight,  and 
some  growers  have  completely  lost  their 
crops  and  will  go  out  of  business.  These 
costs  do  not  include  the  increased 
amount  of  money  spent  on  fungicides  in 
attempts  to  control  this  disease.  Under 
appropriate  conditions,  it  is  possible 
that  this  disease  could  develop  to 
epidemic  proportions,  causing  major 
changes  and  losses  to  the  U.S.  potato 
industry. 

The  Applicants  have  all  previously 
submitted  requests  for  exemptions  for 
two  other  unregistered  materials, 
dimethomorph  and  cymoxanil,  to 
address  this  disease  problem.  These 
requests  were  issued  on  May  18, 1995. 
A  notice  of  receipt  for  these  two 
chemicals  was  published  in  the  Federal 
Register  on  May  3, 1995. 

The  Applicants  propose  to  apply 
propamocarb  hydrochloride  at  a 
maximum  rate  of  0.898  lb.  a.i.  (2.3  pts. 
of  product)  per  acre,  by  ground  or  air, 
with  a  maximum  of  5  applications  per 
season,  to  a  maximum  of  the  following 
acreages  of  potatoes:  DE,  5,000;  FL, 
40,000;  GA,  610;  ME,  80,000;  MD,  3,000; 
MI,  58,000;  MN,  60,000;  NJ,  3,400;  NY, 
30,000;  ND,  109,000;  OH,  6,000;  OR. 
50,000;  PA,  24,000;  SD,  6,000;  VA, 
7,500;  and  WI,  30,000.  Therefore,  use 
under  this  exemption  could  potentially 
amount  to  the  following  maximum 
amounts  of  propamocarb  hydrochloride: 
DE,  22.463  lbs.  a.i..  7.188  gal.  product; 
FL.  179.688  lbs.  a.i..  57.500  gal.  product: 
GA.  2.741  lbs.  a.i..  877  gal.  product;  ME, 
359,375  lbs.  a.i.,  115,000  product;  MD, 
13,478  lbs.  a.i.,  4,313  gal.  product;  MI, 
260,547  lbs.  a.i.,  83,375  gal.  product; 
MN,  269,531  lbs.  a.i.,  86,250  gal. 
product;  NJ,  152,734  lbs.  a.i.,  48,875  gaL 
product;  NY,  134,764  lbs.  a.i.,  43,125 
gal.  product;  ND,  489,650  lbs.  a.i.. 
156.688  gal.  product;  OH,  26.953  lbs. 
a.i..  8.625  gal.  product;  OR.  224.609  lbs. 
a.i..  71,875  gal.  product;  PA.  107.813 
lbs.  a.i..  34,500  gal.  product;  SD.  26,953 
lbs.  a.i.,  8,625  gal.  product;  VA,  33.691 
lbs.  a.i..  10.781  gal.  product;  and  WI, 
134.764  lbs.  a.i..  43.125  gal.  product. 

This  notice  does  not  constitute  a 
decision  by  EPA  on  the  applications. 
The  regulations  governing  section  18 
require  publication  of  a  notice  of  receipt 
of  an  application  for  a  specific 
exemption  proposing  the  first  food  use 
of  an  active  ingredient.  Such  notice 
provides  for  opportunity  for  public 
comment  on  the  application. 
Accordingly,  interested  persons  may 
submit  written  views  on  this  subject  to 
the  Field  Operations  Division  at  the 
address  above. 

The  Agency,  accordingly,  will  review 
and  consider  all  comments  received 
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during  the  comment  period  in 
determining  whether  to  issue  the 
emergency  exemptions  requested  by  the 
above-named  state  lead  agricuhural 
agencies. 

A  record  has  been  established  for  this 
notice  under  docket  number  "OPP- 
180973"  (including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  from  8  a.m.  to 
4:30  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  public 
record  is  located  in  Room  1132  of  the 
Public  Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency, 
Crystal  Mall  #2,  1921  Jefferson  Davis 
Highway,  Arlington.  VA. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

opp-docket@epainail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this  notice,  as 
well  as  the  public  version,  as  described 
above  will  be  kept  in  paper  form. 
Accordingly,  EPA  will  transfer  all 
comments  received  electronically  into 
printed,  paper  form  as  they  are  received 
and  will  place  the  paper  copies  in  the 
official  record  which  will  also  include 
all  comments  submitted  directly  in 
writing.  The  official  record  is  the  paper 
record  maintained  at  the  address  in 
"ADDRESSES"  at  the  beginning  of  this 
document. 

List  of  Subjects 

Environmental  protection.  Pesticides 
and  pests.  Crisis  exemptions. 

Dated:  June  2.  1995. 

Stephen  L.  Johnson, 

Director.  Registration  Division  Office  of 
Pesticide  Progmms. 

(FR  Doc.  95-15166  Filed  6-20-95:  8:45  am] 

BILUNG  CODE  6660-60-F 

IOPPTS-44618;  FRL-4961-3] 

TSCA  Chemical  Testing;  Receipt  of 
Test  Data 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  This  notice  announces  the 
receipt  of  test  data  on  1,3,5- 
trimethylbenzene  (CAS  No.  108-67-8). 


submitted  pursuant  to  a  final  test  rule 
under  the  Toxic  Substances  Control  Act 
(TSCA).  Publication  of  this  notice  is  in 
compliance  with  section  4(d)  of  TSCA. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen,  Director, 
Environmental  Assistance  Division 
(7408),  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency,  Rm.  E-543B,  401  M  St..  SW.. 
Washington.  DC  20460,  (202)  554-1404, 
TDD  (202)  554-0551;  e-mail:  TSCA- 
Hotline@epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION:  Section 
4(d)  of  TSCA  requires  EPA  to  publish  a 
notice  in  the  Federal  Register  reporting 
the  receipt  of  test  data  submitted 
pursuant  to  test  rules  promulgated 
under  section  4(a)  within  15  days  after 
it  is  received. 

I.  Test  Data  Submissions 

Test  data  for  1,3,5-trimethylbenzene 
were  submitted  by  Koch  Industries,  Inc. 
pursuant  to  a  test  rule  at  40  CFR 
799.5075.  They  were  received  by  EPA 
on  May,  11, 1995.  The  submission 
includes  a  final  report  for  a  90-Day  Oral 
Gavage  Toxicity  Study  of  1 ,3,5- 
trimethylbenzene  in  Rats  with  a 
Recovery  Group.  This  chemical  is  used 
as  an  intermediate  in  the  production  of 
an  antioxidant  for  plastics. 

EPA  has  initiated  its  review  and 
evaluation  process  for  this  data 
submission.  At  this  time,  the  Agency  is 
unable  to  provide  any  determination  as 
to  the  completeness  of  the  submission. 

II.  Public  Record 

EPA  has  established  a  public  record 
for  this  TSCA  section  4(d)  receipt  of 
data  notice  (docket  number  OPPTS- 
44618).  This  record  includes  copies  of 
all  studies  reported  in  this  notice.  The 
record  is  available  for  inspection  from 
12  noon  to  4  p.m.,  Monday  through 
Friday,  except  legal  holidays,  in  the 
TSCA  Public  Docket  Office,  Rm.  B-607 
Northeast  Mall,  401  M  St.,  SW., 
Washington.  DC  20460. 

Authority:  15  U.S.C.  2603. 

List  of  Subjects 

Environmental  protection.  Test  data. 
Dated:  June  8,  1995. 

Charles  M.  Auer, 

Director.  Chemical  Control  Division,  Office 
of  Pollution  Prevention  and  Toxics. 

|FR  Doc.  95-15167  Filed  6-20-95;  8:45  am) 
BILLING  CODE  8660-60-F 


FEDERAL  EMERGENCY 
MANAGEMErn*  AGENCY 

[FEMA-1054-OR] 

Missouri;  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Missouri,  (FEMA-1054-DR),  dated  June 
2, 1995,  and  related  determinations. 
EFFECTIVE  DATE:  June  12.  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell,  Response  and 
Recovery  Directorate,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472.  (202)  646-3606. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Missouri  dated  June  2, 1995,  is  hereby 
amended  to  include  Individual 
Assistance  in  the  following  areas  among 
those  areas  determined  to  have  been 
adversely  affected  by  the  catastrophe 
declared  a  major  disaster  by  the 
President  in  his  declaration  of  June  2. 
1995: 

The  counties  of  Benton.  Boone,  Cole, 
Gasconade,  Franklin,  Jefferson,  [ohnson. 
Miller,  St.  Charles,  St.  Clair,  Ste.  Genevieve, 
and  St.  Louis  for  Individual  Assistance, 
(already  designated  for  Public  Assistance.) 

The  counties  of  Callaway.  Cape  Girardeau, 
Carroll,  Clark.  Lincoln,  Mississippi. 
Montgomery,  Osage,  Ray,  Scotland,  Scott, 
Vernon,  and  the  City  of  St.  Louis  for 
Individual  Assistance. 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.516,  Disaster  Assistance) 

Craig  Wingo. 

Division  Director,  Infrastructure  Support 

Division  Response  and  Recovery  Directorate. 

|FR  Doc.  95-15183  Filed  6-20-95;  8:45  ami 

BILLING  COOE  671S-02-P 


[FEI«A-1057-OR] 

Tennessee;  Major  Disaster  and  Related 
Determinations 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Tennessee 
(FEMA-1057-DR).  dated  June  14. 1995. 
and  related  determinations. 
EFFECTIVE  DATE:  June  14,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell,  Response  and 
Recovery  Directorate,  Federal 
Emergency  Management  Agency, 
Washington.  DC  20472.  (202)  646-3606. 


SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated  Jime 
14,  1995,  the  President  declared  a  major 
disaster  under  the  authority  of  the 
Robert  T.  Stafford  Disaster  S^elief  and 
Emergency  Assistance  Act  (42  U.S.C. 
5121  et  seq.],  as  follows:. 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Tennessee, 
resulting  from  severe  storms  and  tornadoes 
on  May  14-19, 1995,  is  of  sufficient  severity 
and  magnitude  to  warrant  a  major  disaster 
declaration  under  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency  Assistance  Act 
("the  Stafford  Act").  I,  therefore,  declare  that 
such  a  major  disaster  exists  in  the  State  of 
Tennessee. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  horn  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  exfienses. 

You  are  authorized  to  provide  Public 
Assistance  in  the  designated  areas.  Hazard 
Mitigation  Assistance  may  be  provided  at  a 
later  date  if  requested  and  warranted. 
Consistent  with  the  requirement  that  Federal 
assistance  be  supplemented,  any  Federal 
funds  provided  under  the  Stafford  Act  for 
Public  Assistance  or  Hazard  Mitigation  will 
be  limited  to  75  percent  of  the  total  eligible 
costs. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance,  42  U.S.C.  5153,  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148, 1 
hereby  appoint  Glenn  Woodard  of  the 
Federal  Emergency  Management  Agency 
to  act  as  the  Federal  Coordinating 
Officer  for  this  declared  disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Termessee  to  have 
been  affected  adversely  by  this  declared 
major  disaster: 

The  counties  of  Cumberland.  Houston  and 

Lawrence  for  Public  Assistance. 
(Catalog  of  Federal  Domestic  Assistance  No. 
83.512.  Disaster  Assistance) 
James  L.  Witt, 
Director. 
|FR  Doc.  95-15184  Filed  &-20-95;  8:45  am] 

BU.LING  CODE  e71S-02-M 


[FEMA-1056-DR] 

Texas;  Major  Disaster  and  Related 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 


SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Texas  (FEMA- 
1056-DR).  dated  June  13. 1995.  and 
related  determinations. 
EFFECTIVE  DATE:  June  13.  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell,  Response  and 
Recovery  Directorate,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-3606. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated  June 
13, 1995.  the  President  declared  a  major 
disaster  under  the  authority  of  the 
Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act  (42  U.S.C. 
5121  et  seq.),  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Texas,  resulting 
from  severe  thunderstorms,  flooding,  hail 
and  tornadoes  on  May  28-31, 1995,  is  of 
sufficient  severity  and  magnitude  to  warrant 
a  major  disaster  declaration  under  the  Robert 
T.  Stafford  Disaster  Relief  and  Emergency 
Assistance  Act  ("the  Stafford  Act").  I, 
therefore,  declare  that  such  a  major  disaster 
exists  in  the  State  of  Texas. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  exptenses. 

You  are  authorized  to  provide  Individual 
Assistance.  Public  Assistance  and/or  Hazard 
Mitigation  Assistance  may  be  provided  at  a 
later  date  if  requested  and  warranted. 
Consistent  with  the  requirement  that  Federal 
assistance  be  supplemental,  any  Federal 
funds  provided  under  the  Stafford  Act  for 
Public  Assistance  or  Hazard  Mitigation  will 
be  limited  to  75  percent  of  the  total  eligible 
costs. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance,  42  U.S.C.  5153.  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148, 1 
hereby  appoint  Dell  Greer  of  the  Federal 
Emergency  Management  Agency  to  act 
as  the  Federal  Coordinating  Officer  for 
this  declared  disaster. 

I  do  hereby  determine  the  following 
area  of  the  State  of  Texas  to  have  been 
affected  adversely  by  this  declared 
major  disaster: 

The  county  of  Tom  Green  for  Individual 

Assistance. 
(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance) 
James  L.  Witt. 
Director. 
(FR  Doc.  95-15185  Filed  6-20-95:  8:45  am] 

BILUNG  COOE  671B-02-M 


FEDERAL  RESERVE  SYSTEM 

First  National  of  Nebraska,  Inc.;  Notice 
of  Application  to  Engage  de  novo  in 
Permissible  Nonbanking  Activities 

The  company  listed  in  this  notice  has 
filed  an  application  under  §  225.23(a)(1) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(1))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Baiik 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  svunmarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  July  5,  1995. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue.  Kansas 
City,  Missouri  64198: 

J.  First  National  of  Nebraska,  Inc., 
Omaha,  Nebraska;  to  engage  de  novo 
through  its  subsidiary,  First  Technology 
Solutions,  Inc.,  Omaha,  Nebraska,  in 
providing  to  others  data  processing 
services,  pursuant  to  §  225.25(b)(7)  of 
the  Board's  Regulation  Y. 
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Board  of  Governors  of  the  Federal  Reserve 
System,  June  15,  1995. 
lennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
|FR  Doc.  95-15131  Filed  &-20-95;  8:45  am] 

BILUNG  CODE  S210-01-F 


KeyCorp,  et  al.;  Acquisitions  of 
Companies  Engaged  in  Permissible 
Nont}anking  Activities 

The  organizations  listed  in  this  notice 
have  applied  under  §  225,23(a)(2)  or  (f) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  for  the  application  or  the 
offices  of  the  Board  of  Governors  not 
laterthan  July  5.  1995. 

A.  Federal  Reserve  Bank  of  Qeveland 
(John  J.  Wixted,  Jr.,  Vite  President)  1455 
East  Sixth  Street,  Cleveland,  Ohio 
44101: 

1.  KeyCorp,  Cleveland,  Ohio;  to 
acquire  AutoFinance  Group,  Inc., 
Westmont,  Illinois,  and  thereby  engage 


in  the  business  of  making,  acquiring, 
and  servicing  loans  made  on  the 
security  of  automobiles,  pursuant  to  § 
225.25(b)(1)  of  the  Board's  Regulation  Y. 

B.  Federal  Reserve  Bank  ofXhicago 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Associated  Banc-Corp,  Green  Bay, 
Wisconsin;  to  acquire  Great  Northern 
Mortgage,  Rolling  Meadows,  Illinois, 
and  thereby  engage  in  mortgage  banking 
activities,  pursuant  to  §  225.25(b)(1)  of 
the  Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  June  15,  1995. 
JenniCer ).  Johnson, 
Deputy  Secretary  of  the  Board. 
(FR  Doc.  95-15132  Filed  6-20-95;  8:45  ami 

8ILLMG  CODE  KIO-OI-F 


SouthTrust  Corporation,  et  al.; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  July  14, 
1995. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303: 

1.  SouthTrust  Corporation, 
Birmingham.  Alabama,  and  SouthTrust 
of  Florida,  Inc.,  Jacksonville,  Florida;  to 
merge  with  First  Commercial  Financial 
Corporation,  Bradenton,  Florida,  and 
thereby  indirectly  acquire  First 


Commercial  Bank  of  Manatee  County, 
Bradenton,  Florida. 

B.  Federal  Reserve  Bank  of  Cleveland 
(John  J.  Wixted,  Jr..  Vice  President)  1455 
East  Sixth  Street,  Cleveland,  Ohio 
44101: 

1.  KeyCorp,  Cincinnati.  Ohio;  to 
acquire  100  percent  of  the  voting  shares 
of  Key  Bank  USA.  National  Association, 
Cleveland,  Ohio,  a  de  novo  bank. 

C.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City.  Missouri  64198: 

1.  BOK  Financial  Corporation,  Tulsa. 
Oklahoma;  to  acquire  9.9  percent  of  the 
voting  shares  of  Liberty  Bancorp.  Inc.. 
Oklahoma  City.  Oklahoma,  and  thereby 
indirectly  acquire  Liberty  Bank  and 
Trust  Company.  Oklahoma  City. 
Oklahoma,  and  Liberty  Bank  and  Trust 
Company.  Tulsa,  Oklahoma. 

2.  Pony  Express  Bancorp,  Inc., 
Elwood,  Kansas;  to  acquire  at  least  100 
percent  of  the  voting  shares  of  Farmers 
State  Bank,  Lucas,  Kansas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  June  15,  1995. 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
|FR  Doc.  95-15133  Filed  &-20-95:  8:45  am] 

BILUNG  CODE  S21(M>1-F 


FEDERAL  TRADE  COMMISSION 
[DiaC-3265] 

Arkia,  Inc.;  Prohibited  Trade  Practices 
and  Affirmative  Corrective  Actions 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Modifying  order. 

summary:  The  order  reopens  a  1989 
consent  order  that  settled  allegations 
that  Arkla's  acquisition  of  natural  gas 
pipeline  assets  from  TransArk 
Transmission  Co.  could  reduce 
competition  in  the  transportation  of 
natural  gas  out  of  the  Arkoma  basin  and 
the  transmission  of  gas  to  consumers  in 
the  Russellville,  Arkansas,  area.  This 
order  modifies  the  consent  order  by 
deleting  the  divestiture  requirement, 
because  changed  market  conditions, 
such  as  regulatory  changes  and  new 
entry  in  the  market,  make  it  no  longer 
necessary. 

DATES:  Consent  order  issued  October  10, 
1989.  Modifying  order  issued  April  5, 
1995.1 

FOR  FURTHER  INFORMATION  CONTACT: 
Elizabeth  Piotrowski,  FTC/S-2115, 
Washington,  DC  20580.  (202)  326-2623. 


SUPPLEMENTARY  INFORMATION:  In  the 
Matter  of  Arkla.  Inc.  The  prohibited 
trade  practices  and/or  corrective  actions 
as  set  forth  at  55  FR  7565,  are  changed, 
in  part,  as  indicated  in  the  summary. 

(Sec.  6,  38  Stat.  721;  15  U.S.C.  46.  Interpret 

or  apply  sec.  5.  38  StaL  719,  as  amended;  sec. 

7,  38  Stat.  731,  as  amended;  15  U.s.C  45. 18) 

Beniamin  I.  Berman, 

Acting  Secretary. 

[FR  Doc.  95-15187  Filed  6-20-95;  8:45  am) 

BNXMQ  CODE  6790-01-M 


[DM.C-3573] 

Boston  Scientific  Corporation; 
Prohibited  Trade  Practices,  and 
Affirmative  Corrective  Actions 

AQENCY:  Federal  Trade  Commission. 
ACTION:  Consent  order. 

SUMMARY:  In  settlement  of  alleged 
violations  of  Federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  permits,  among  other  things, 
Boston  Scientific  Corporation,  a 
Massachusetts-based  manufacturer  and 
marketer  of  catheters,  to  proceed  with 
the  proposed  acquisitions  of 
Cardiovascular  Imaging  Systems,  Inc., 
and  SCIMED  Life  Systems,  Inc.,  but 
requires  the  respondent  to  grant  a 
nonexclusive  license  to  a  specified 
package  of  patents  and  technology 
related  to  the  manufacture,  production 
and  sale  of  intravascular  ultrasound 
(rVUS)  imaging  catheters  to  the  Hewlett- 
Packard  Company  or  another 
Commission-approved  licensee.  In 
addition,  the  consent  order  requires  the 
respondent  to  obtain  Commission 
approval,  for  ten  years,  before  acquiring 
an  interest  greater  than  one  percent  in 
a  company  engaged  in  researching, 
developing  or  manufacturing  IVUS 
catheters  for  sale  in  the  United  States. 
DATES:  Complaint  and  Order  issued 
April  28.  1995.1 

FOR  FURTHER  INFORMATION  CONTACT: 
Howard  Morse  or  Robert  Tovsky,  FTC/ 
S-3627,  Washington,  D.C.  20580.  (202) 
326-2949  or  326-2634. 
SUPPLEMENTARY  INFORMATION:  On 
Thursday,  March  9,  1995,  there  was 
published  in  the  Federal  Register,  60  FR 
12948,  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of  Boston 
Scientific  Corporation,  for  the  purpose 
©f  soliciting  public  comment.  Interested 
parties  were  given  sixty  (60)  days  in 
which  to  submit  comments,  suggestions 


or  objections  regarding  the  proposed 
form  of  the  order. 

No  comments  having  been  received, 
the  Commission  has  ordered  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  jurisdictional  findings  and  entered 
an  order  to  cease  and  desist,  as  set  forth 
in  the  proposed  consent  agreement,  in 
disposition  of  this  proceeding. 

(Sec.  6,  38  Stat  721;  15  U.S.C.  46.  Interpret 

or  apply  sec.  5,  38  Stat.  719,  as  amended;  sec. 

7,  38  Stat.  731.  as  amended;  15  U.S.C  45,  18) 

Beniamin  L  Bennan, 

Acting  Secretary. 

|FR  Doc.  95-15188  Filed  6-20-95;  8:45  am) 

BILLMO  CODE  STSO-OI-M  * 


Comments  were  filed  and  considered 
by  the  Commission.  The  Commission 
has  ordered  the  issuance  of  the 
complaint  in  the  form  contemplated  by 
the  agreement,  made  its  jurisdictional 
findings  and  entered  an  order  to  cease 
and  desist,  as  set  forth  in  the  proposed 
consent  agreement,  in  disposition  of  this 
proceeding. 

(Sec.  6,  38  Stat.  721;  15  U.S.C  46.  Interpret 

or  apply  sec.  5,  38  Stat.  719,  as  amended;  sec 

7,  38  Stat.  731,  as  amended;  15  U.S.C  45, 18) 

Beniamin  L  Berman, 

Acting  Secretary. 

|FR  Doc.  95-15189  Filed  6-20-95;  8:45  am) 

WUMO  CODE  ETSO-ei-M 


[DktC-3578] 

Lockheed  Corporation,  et  al.; 
Prohibited  Trade  Practices,  and 
Affirmative  Corrective  Actions 

agency:  Federal  Trade  Commission. 
ACTION:  Consent  order. 

SUMMARY:  In  set^ement  of  alleged 
violations  of  Federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  allows,  among  other  things,  the 
completion  of  the  merger  between 
Lockheed  Corporation  and  Martin 
Marietta  Corporation,  and  requires  the 
merged  firm  to  open  up  the  teaming 
arrangements  that  each  individual  firm 
has  with  infrared  sensor  producers  in 
order  to  restore  competition  for  certain 
types  of  military  satellites.  The  consent 
order  also  prohibits  certain  divisions  of 
the  merged  firm  from  gaining  access 
through  other  divisions  to  competitively 
sensitive  information  about  competitors' 
satellite  launch  vehicles  or  military 
aircraft. 

DATES:  Complaint  and  Order  issued  May 
9,  1995.1 

FOR  FURTHER  INFORMATION  CONTACT: 
Ann  Malester  or  Laura  Wilkinson,  FTC/ 
S-2224,  Washington.  D.C.  20580.  (202) 
326-2682. 

SUPPLEMENTARY  INFORMATION:  On  Friday. 
January  27, 1995,  there  was  published 
in  the  Federal  Register.  60  FR  5408.  a 
proposed  consent  agreement  with 
analysis  In  the  Matter  of  Lockheed 
Corporation,  et  al.,  for  the  purpose  of 
soliciting  public  comment.  Interested 
parties  were  given  sixty  (60)  days  in 
which  to  submit  comments,  suggestions 
or  objections  regarding  the  proposed 
form  of  the  order. 


[DktC-3572] 

Sensormatic  Electronics  Coiporation; 
Prohibited  Trade  Practices,  and 
Affirmative  Corrective  Actions 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Consent  order. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  prohibits,  among  other  things, 
Sensormatic  Electronics  Corporation,  a 
Florida-based  manufacturer  of 
electronic-article  surveillance  systems 
from  acquiring  patents  and  other 
exclusive  rights  for  manufacturer 
installed  disposable  aqti-shoplifting 
labels  from  Knogo  Corporation,  as  diey 
pertain  to  the  United  States  and  Canada. 
Also,  the  consent  order  requires 
Sensormatic,  for  ten  years,  to  obtain 
Commission  approval  before  acquiring 
certain  rights  in  connection  with 
Knogo's  SuperStrip,  or  any  significant 
acquisitions  of  entities  engaged  in,  or 
assets  used  for,  the  research, 
development  or  manufacture  of 
disposable  labels,  or  acquisitions  of 
patents  or  other  intellectual  property  for 
such  purposes. 

DATES:  Complaint  and  Order  issued 
April  18,  1995.1 

FOR  FURTHER  INFORMATION  CONTACT: 
Ann  Malester  or  Arthur  Strong,  FTC/S- 
2224,  Washington,  D.C.  20580.  (202) 
326-2682  or  326-3478. 
SUPPLEMENTARY  INFORMATION:  On  Friday, 
January  27,  1995.  there  was  published 
in  the  Federal  Register,  60  FR  5428,  a 
proposed  consent  agreement  with 
analysis  In  the  Matter  of  Sensormatic 
Electronics  Corporation,  for  the  purpose 
of  soliciting  public  comment.  Interested 


'  Copies  of  the  Modifying  Order  are  available 
from  the  Commission's  Public  Reference  Branch, 
H-130,  6th  Street  and  Pennsylvania  Avenue.  N.W., 
Washington.  DC  20580. 


'  Copies  of  the  Complaint,  the  Decision  and 
Order,  and  Commissioner  Azcuenaga"s  statement 
are  available  from  the  Commission's  Public 
Reference  Branch.  H-130.  6th  Street  &  Pennsylvania 
Avenue.  NW.,  Washington.  D.C.  20580. 


'  Copies  of  the  Compliant  and  the  Decision  and 
Order  are  available  from  the  Commission's  Public 
Reference  Branch.  H-130.  6tfr  Street  &  Pennsylvania 
Avenue.  N.W..  Washington,  D.C.  20580. 


'  Copies  oT  the  Complaint,  the  Decision  and 
Order,  and  Commissioner  Arcuenaga's  statement 
are  available  from  the  Commission's  Public 
Reference  Branch.  H-130. 6th  Street  &  Pennsylvania 
Avenue.  N.W.,  Washington.  D.C  20580. 
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parties  were  given  sixty  (60)  days  in 
which  to  submit  comments,  suggestions 
or  objections  regarding  the  proposed 
form  of  the  order. 

No  comments  having  been  received, 
the  Commission  has  ordered  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  jurisdictional  findings  and  entered 
an  order  to  cease  and  desist,  as  set  forth 
in  the  proposed  consent  agreement,  in 
disposition  of  this  proceeding. 

(Sec.  6.  38  Stat.  721;  15  U.S.C.  46.  Interpret 

or  apply  sec.  5,  38  Stat.  719,  as  amended;  sec. 

7,  38  Stat.  731,  as  amended:  15  U.S.C.  45, 18) 

Benjamin  I.  Berman, 

Acting  Secretary. 

|FR  Doc.  95-15190  Filed  6-20-95;  8:45  am] 

BILUNQ  CODE  6750-01-M 


[File  No.  942-3263] 

WLAR  Co.,  et  al.;  Proposed  Consent 
Agreement  With  Analysis  to  Aid  Public 
Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  prohibit, 
among  other  things,  a  Falls  Church, 
Virginia  weight-loss  company  from 
making  false  or  unsubstantiated 
representations  for  their  weight-loss 
bcHoklets  or  other  weight-loss  products 
or  program,  and  would  require 
respondent  and  its  owner  to  disclose  in 
future  ads  making  weight-related  claims 
for  these  or  similar  booklets  that  the 
products  consist  solely  of  booklets  or 
pamphlets. 

DATES:  Comments  must  be  received  on 
or  before  August  21,  1995. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
Room  159.  6th  Street  and  Pennsylvania 
Avenue  NW.,  Washington,  DC  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  L.  Cleland.  FTC/S-4002. 
Washington,  DC  20580.  (202)  326-3088. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721. 15  U.S.C. 
46  and  Section  2.34  of  the  Commission's 
Rules  of  Practice  (16  CFR  2.34).  notice 
is  hereby  given  that  the  following 
consent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
filed  with  and  accepted,  subject  to  final 
approval,  by  the  Commission,  has  been 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days.  Public  comment  is 


invited.  Such  comments  or  views  will 
be  considered  by  the  Commission  and 
will  be  available  for  inspection  and 
copying  at  its  principal  office  in 
accordance  with  Section  4.9(b)(6)(ii)  of 
the  Commission's  Rules  of  Practice  (16 
CFR  4.9(b)(6)(ii)). 

Agreement  Containing  Consent  Order  to 
Cease  and  Desist 

In  the  matter  of  WLAR  Co.,  a  corporation, 
and  Michael  K.  Craig,  individually  and  as  an 
officer  of  said  corporation.  File  No.  942  3263. 

The  Federal  Trade  Commission, 
having  initiated  an  investigation  of 
certain  acts  and  practices  of  WLAR  Co., 
a  corporation,  and  Michael  K.  Craig, 
individually  and  as  an  officer  of  said 
corporation,  hereinafter  sometimes 
referred  to  as  proposed  respondents, 
and  it  now  appears  that  proposed 
respondents  are  willing  to  enter  into  an 
agreement  containing  an  order  to  cease 
and  desist  from  the  use  of  the  acts  and 
practices  being  investigated. 

It  Is  Hereby  agreed  by  and  between 
WLAR  Co.,  by  its  authorized  officer,  and 
Michael  K.  Craig,  individually  and  as  an 
officer  of  said  corporatfon,  and  their 
attorney,  and  counsel  for  the  Federal 
Trade  Commission  that: 

1 .  Proposed  respondent  WLAR  Co.  is 
a  corporation  organized,  existing,  and 
doing  business  under  and  by  virtue  of 
the  laws  of  the  State  of  Delaware,  with 
its  office  and  principal  place  of  business 
located  at  5622  Columbia  Pike  #106,  in 
the  City  of  Falls  Church,  State  of 
Virginia,  22041. 

Proposed  respondent  Michael  K.  Craig 
is  or  was  at  relevant  times  herein  the 
sole  owner,  officer,  and  employee  of 
said  corporation.  Individually  or  in 
concert  with  others,  he  participated  in 
and/or  formulated,  directed,  and 
controlled  the  acts  and  practices  of  said 
corporation  and  his  address  is  the  same 
as  that  of  said  corporation. 

2.  Proposed  respondents  admit  all  the 
jurisdictional  facts  set  forth  in  the  draft 
of  complaint. 

3.  Proposed  respondents  waive: 

(a)  Any  further  procedural  steps; 

(b)  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law;  and 

(c)  All  rights  to  seek  judicial  review 
or  otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  into 
pursuant  to  this  agreement. 

4.  This  agreement  shall  not  become 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission  it,  together  with  the  draft  of 
complaint  contemplated  thereby,  will  be 
placed  on  the  public  record  for  a  period 


of  sixty  (60)  days  and  information  in 
respect  thereto  publicly  released.  The 
Commission  thereafter  may  either 
withdraw  its  acceptance  of  this 
agreement  and  so  notify  the  proposed 
respondents,  in  which  event  it  will  take 
such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

5.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  proposed  respondents 
of  facts,  other  than  jurisdictional  facts, 
or  of  violations  of  law  as  alleged  in  the 
draft  of  complaint. 

6.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  §  2.34  of  the 
Commission's  Rules,  the  Commission 
may,  without  further  notice  to  proposed 
respondents,  (1)  issue  its  complaint 
corresponding  in  form  and  substance 
with  the  draft  of  complaint  and  its 
decision  containing  the  following  order 
to  cease  and  desist  in  disposition  of  the 
proceeding  and  (2)  make  information 
public  in  respect  thereto.  When  so 
entered,  the  order  to  cease  and  desist 
shall  have  the  same  force  and  effect  and 
may  be  altered,  modified  or  set  aside  in 
the  same  manner  and  within  the  same 
time  provided  by  statute  for  other 
orders.  The  order  shall  become  final 
upon  service.  Delivery  by  the  U.S. 
Postal  Service  of  the  complaint  and 
decision  containing  the  agreed-to  order 
to  proposed  respondents,  addressed  to 
Arnold  &  Porter,  1200  New  Hampshire 
Avenue,  N.W.,  Washington,  D.C.  20036- 
6885,  shall  constitute  service.  Proposed 
respondents  waive  any  right  they  may 
have  to  any  other  manner  of  service. 
The  complaint  may  be  used  in 
construing  the  terms  of  the  order,  and 
no  agreement,  understanding, 
representation,  or  interpretation  not 
contained  in  the  order  or  the  agreement 
may  be  used  to  vary  or  contradict  the 
terms  of  the  order. 

7.  Proposed  respondents  have  read 
the  proposed  complaint  and  order 
contemplated  hereby.  They  understand 
that  once  the  order  has  been  issued, 
they  will  be  required  to  file  one  or  more 
compliance  reports  showing  that  they 
have  fully  complied  with  the  order. 
Proposed  respondents  further 
understand  that  they  may  be  liable  for 
civil  penalties  in  the  amount  provided 
by  law  for  each  violation  of  the  order 
after  it  becomes  final. 

Order 

For  purposes  of  this  Order 


1.  "Clearly  and  prominently"  shall 
mean  as  follows: 

(a)  In  a  television  or  videotape 
advertisement,  the  disclosure  shall  be 
presented  simultaneously  in  both  the 
audio  and  video  portions  of  the 
advertisement.  The  audio  disclosure 
shall  be  delivered  in  a  volume  and 
cadence  and  for  a  duration  sufficient  for 
an  ordinary  consumer  to  hear  and 
comprehend  it.  The  video  disclosure 
shall  be  of  a  size  and  shade,  and  shall 
api>ear  on  the  screen  for  a  duration, 
sufficient  for  an  ordinary  consumer  to 
read  and  comprehend  it. 

(b)  In  a  print  advertisement,  the 
disclosure  shall  be  in  close  proximity  to 
the  representation  that  triggers  the 
disclosure  and  given  in  at  least  twelve 
(12)  point  type. 

(c)  In  a  radio  advertisement,  the 
disclosure  shall  be  delivered  in  a 
volume  and  cadence  sufficient  for  an 
ordinary  consumer  to  hear  and 
comprehend  it. 

2.  "Competent  and  reliable  scientific 
evidence"  shall  mean  tests,  analyses, 
research,  studies,  or  other  evidence 
based  on  the  expertise  of  professionals 
in  the  relevant  area,  that  has  been 
conducted  and  evaluated  in  an  objective 
maimer  by  persons  qualified  to  do  so, 
using  procedures  generally  accepted  in 
the  profession  to  yield  accurate  and 
reliable  results. 

3.  "Weight-loss  product"  shall  mean 
any  product  or  program  designed  or 
used  to  prevent  weight  gain  or  to 
produce  weight  loss,  reduction  or 
elimination  of  fat,  slimming,  or  caloric 
deficit  in  a  user  of  the  product  or 
program. 

I 

It  is  ordered  that  respondents,  WLAR 
Co.,  a  corporation,  its  successors  and 
assigns,  and  its  officers;  and  Michael  K. 
Craig,  individually  and  as  an  officer  of 
WLAR  Co.;  and  respondents'  agents, 
representatives  and  employees,  directly 
or  through  any  partnership,  corporation, 
subsidiary,  division  or  other  device,  in 
connection  with  the  manufacturing, 
advertising,  packaging,  labeling, 
promotion,  offering  for  sale,  sale,  or 
distribution  of  Swedish  19,  Swedish 
System,  BM  Program,  New  Shape,  Body 
Maker,  or  any  substantially  similar 
product,  in  or  affecting  commerce,  as 
"commerce"  is  defined  in  the  Federal 
Trade  Commission  Act,  do  forthwith 
cease  and  desist  from  representing,  in 
any  manner,  directly  or  by  implication, 
that: 

A.  Such  product  is  new  or  is  a  new 
weight-loss  discovery;  or 

B.  Such  product  does  not  require 
dieting. 


n 

It  is  further  ordered  that  respondents, 
WLAR  Co..  a  corporation,  its  successors 
and  assigns,  and  its  officers;  and 
Michael  K.  Craig,  individually  and  as  an 
officer  of  WLAR  Co.;  and  respondents' 
agents,  representatives  and  employees, 
directly  or  through  any  partnership, 
corporation,  subsidiary,  division  or 
other  device,  in  connection  with  the 
manufacturing,  advertising,  packaging, 
labeling,  promotion,  offering  for  sale, 
sale,  or  distribution  of  any  weight-loss 
product,  in  or  affecting  commerce,  as 
"commerce"  is  defined  in  the  Federal 
Trade  Commission  Act.  do  forthwith 
cease  and  desist  from  representing,  in 
any  manner,  directly  or  by  implication, 
that: 

A.  Such  product  causes  fast  or  easy 
weight  loss; 

B.  Such  product  is  more  effective  than 
other  products  or  programs  in 
controlling  appetite  or  causing  weight 
loss; 

C.  Purchasers  of  such  products  are 
successful  in  controlling  appetite,  losing 
weight,  or  reducing  body  fat; 

D.  Such  product  causes  users  to 
develop  a  new  set  of  eating  habits, 
thereby  reducing  caloric  intake  and 
causing  significant  and  long-term  or 
permanent  weight  loss;  or 

E.  Such  product  has  any  effect  on 
users'  weight,  body  size  or  shape,  body 
measurements,  or  appetite, 

unless,  at  the  time  of  making  such 
representation,  respondents  possess  and 
rely  upon  competent  and  reliable 
scientific  evidence  that  substantiates  the 
representation. 

m 

It  is  further  ordered  that  respondents, 
WLAR  Co.,  a  corporation,  its  successors 
and  assigns,  and  its  officers;  and 
Michael  K.  Craig,  individually  and  as  an 
officer  of  WLAR  Co.;  and  respondents' 
agents,  representatives  and  employees, 
directly  or  through  any  partnership, 
corporation,  subsidiary,  division  or 
other  device,  in  connection  with  the 
manufacturing,  advertising,  packaging, 
labeling,  promotion,  offering  for  sale, 
sale,  or  distribution  of  any  weight-loss 
product,  in  or  affecting  commerce,  as 
"commerce"  is  defined  in  the  Federal 
Trade  Commission  Act,  do  forthwith 
cease  and  desist  from  representing,  in 
any  manner,  directly  or  by  implication, 
that  such  product  has  been  used 
successfully  by  any  number  of  persons 
unless,  at  the  time  of  making  such 
representation,  respondents  possess  and 
rely  upon  competent  and  reliable 
evidence,  which  when  appropriate  must 
be  com{>etent  and  reliable  scientific 


evidence,  that  substantiates  the 
representation. 

rv 

Nothing  in  Parts  I  through  HI  of  this 
Order  shall  prohibit  respondents  from 
making  representations  which  promote 
the  sale  of  books  and  other  publications, 
provided  that,  the  advertising  only 
purports  to  express  the, opinion  of  the 
author  or  to  quote  the  contents  of  the 
publication;  the  advertising  discloses 
the  source  of  the  statements  quoted  or 
derived  fitjm  the  contents  of  the 
publication;  and  the  advertising 
discloses  the  author  to  be  the  source  of 
the  opinions  expressed  about  the 
publication.  This  Part  shall  not  apply, 
however,  if  the  publication  or  its 
advertising  is  used  to  promote  the  sale 
of  some  other  product  as  part  of  a 
commercial  scheme. 


It  is  further  ordered  that  respondents, 
WLAR  Co.,  a  corporation,  its  successors 
and  assigns,  and  its  officers;  and 
Michael  K.  Craig,  individually  and  as  an 
officer  of  WLAR  Co.;  and  respondents' 
agents,  representatives  and  employees, 
directly  or  through  any  partnership, 
corporation,  subsidiary,  division  or 
other  device,  in  cormection  with  the 
manufacturing,  advertising,  packaging, 
labeling,  promotion,  offering  for  sale, 
sale,  or  distribution  of  Swedish  19, 
Swedish  System,  BM  Program,  New 
Shape,  Body  Maker,  or  any  substantially 
similar  product,  in  or  affecting 
commerce,  as  "commerce"  is  defined  in 
the  Federal  Trade  Commission  Act,  do 
forthwith  cease  and  desist  from  making 
any  representation,  in  any  manner, 
directly  or  by  implication,  that  any  such 
product  has  any  effect  on  weight  or 
body  size,  unless  respondents  disclose, 
clearly  and  prominently,  and  in  close 
proximity  to  such  representation,  that 
such  product  consists  solely  of  a  booklet 
or  pamphlet  containing  information  and 
advice  on  weight  loss. 

VI 

It  is  further  ordered  that  respondents, 
WLAR  Co.,  a  corporation,  its  successors 
and  assigns,  and  its  officers;  and 
Michael  K.  Craig,  individually  and  as  an 
officer  of  WLAR  Co.;  and  respondents' 
agents,  representatives  and  employees, 
directly  or  through  any  partnership, 
corporation,  subsidiary,  division  or 
other  device,  in  connection  with  the 
manufacturing,  advertising,  packaging, 
labeling,  promotion,  offering  for  sale, 
sale,  or  distribution  of  any  weight-loss 
product,  in  or  affecting  commerce,  as 
"commerce"  is  defined  in  the  Federal 
Trade  Commission  Act,  do  forthwith 
cease  and  desist  from  making  any 
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representation,  in  any  manner,  directly 
or  by  implication,  that  any  such  weight- 
loss  product  has  any  effect  on  weight  or 
body  size,  unless  they  disclose,  clearly 
and  prominently,  and  in  close  proximity 
to  such  representation,  that  diet  and/or 
increasing  exercise  is  required  to  lose 
weight;  provided  however,  that  this 
disclosure  shall  not  be  required  if 
respondents  possess  and  rely  upon 
competent  and  reliable  scientific 
evidence  demonstrating  that  the  weight- 
loss  product  is  effective  without  either 
dieting  or  increasing  exercise. 

VII 

It  is  further  ordered  that  respondent, 
WLAR  Co.,  shall: 

A.  Within  thirty  (30)  days  after  service 
of  this  Order,  provide  a  copy  of  this 
Order  to  each  of  respondent's  current 
principals,  officers,  directors,  and 
managers,  and  to  all  personnel,  agents, 
and  representatives  having  sales, 
advertising,  or  policy  responsibility 
with  respect  to  the  subject  matter  of  this 
Order;  and 

B.  For  a  period  of  five  (5)  days  from 
the  date  of  issuance  of  this  Order, 
provide  a  copy  of  this  Order  to  each  of 
respondent's  future  principals,  officers, 
directors,  and  managers,  and  to  all 
personnel,  agents,  and  representatives 
having  sales,  advertising,  or  policy 
responsibility  with  respect  to  the  subject 
matter  of  this  Order  who  are  associated 
with  respondent  or  any  subsidiary, 
successor,  or  assign,  within  three  (3) 
days  after  the  person  assumes  his  or  her 
responsibilities. 

VIII 

It  is  further  ordered  that  for  five  (5) 
years  after  the  last  date  of  dissemination 
of  any  representation  covered  by  this 
Order,  respondents,  or  their  successors 
and  assigns,  shall  maintain  and  upon 
request  make  available  to  the  Federal 
Trade  Commission  or  its  staff  for 
inspection  and  copying: 

A.  All  materials  tliat  were  relied  upon 
in  disseminating  such  representation; 
and 

B.  All  tests,  reports,  studies,  surveys, 
demonstrations  or  other  evidence  in 
their  possession  or  control  that 
contradict,  qualify,  or  call  into  question 
such  representation,  or  the  basis  relied 
upon  for  such  representation,  including 
complaints  from  consumers. 

IX 

It  is  further  ordered  that  respondent. 
WLAR  Co..  shall  notify  the  Federal 
Trade  Commission  at  least  thirty  (30) 
days  prior  to  any  proposed  change  in  its 
corporate  structure,  including  but  not 
limited  to  dissolution,  assignment,  or 
sale  resulting  in  the  emergence  of  a 


successor  corporation,  the  creation  or 
dissolution  of  subsidiaries  or  affiliates, 
the  planned  filing  of  a  bankruptcy 
petition,  or  any  other  corporate  change 
that  may  affect  compliance  obligations 
arising  out  of  this  Order. 

X 

It  is  further  ordered  that  respondent. 
Michael  K.  Craig,  shall,  for  a  period  of 
three  (3)  years  from  the  date  of  issuance 
of  this  Order,  notify  the  Commission 
within  thirty  (30)  days  of  the 
discontinuance  of  his  present  business 
or  employment  and  of  his  affiliation 
with  any  new  business  or  employment 
involving  the  advertising,  offering  for 
sale,  sale,  or  distribution  of  any  weight- 
loss  product.  Each  notice  of  affiliation 
with  any  new  business  or  employment 
shall  include  respondent's  new  business 
address  and  telephone  number,  current 
home  address,  and  a  statement 
describing  the  nature  of  the  business  or 
employment  and  his  duties  and 
responsibilities. 

XI 

It  is  further  ordered  that  respondents 
shall,  within  sixty  (60)  days  after  service 
of  this  Order,  and  at  such  other  times  as 
the  Federal  Trade  Commission  may 
require,  file  with  the  Commission's 
report,  in  writing,  setting  forth  in  detail 
the  manner  and  form  in  which  they 
have  complied  with  this  Order. 

Analysis  of  Proposed  Consent  Order  to 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted  an  agreement,  subject  to  final 
approval,  to  a  proposed  consent  order 
from  proposed  respondents  WLAR  Co. 
and  Michael  K.  Craig. 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  and  take 
other  appropriate  action  or  make  final 
the  agreement's  proposed  order. 

This  matter  concerns  advertising  for 
five  weight-loss  products,  marketed 
under  the  names  "Swedish  19."  "Body 
Maker."  "BM  Program,"  "New  Shape," 
and  "Swedish  System"  (collectively 
referred  to  herein  as  "the  Swedish  19 
products").  These  products  are  booklets 
or  pamphlets  containing  advice  on 
dieting  and  exercise. 

The  Commission's  Complaint  charges 
that  proposed  respondents  WLAR  Co. 
and  Michael  K.  Craig  falsely  represented 
that  users  of  the  Swedish  19  products 


are  not  required  to  consciously  diet  to 
lose  weight  and  that  BM  Program,  New 
Shape,  and  Body  Maker  are  new  weight- 
loss  discoveries.  The  Complaint  also 
alleges  that  the  proposed  respondents 
falsely  represented  that  they  possessed 
a  reasonable  basis  when  they  made  the 
following  claims:  (1)  the  Swedish  19 
products  cause  fast  and  easy  weight 
loss;  (2)  the  Swedish  19  products  are 
more  effective  than  other  products  or 
programs  in  controlling  appetite  and 
causing  weight  loss;  (3)  purchasers  of 
the  Swedish  19  products  are  successful 
in  controlling  appetite,  losing  weight, 
and  reducing  body  fat;  (4)  Swedish  19, 
Swedish  System,  BM  Program,  and 
Body  Maker  cause  users  to  develop  a 
new  set  of  eating  habits,  thereby 
reducing  caloric  intake  and  causing 
significant  and  long-term  or  permanent 
weight  loss;  and  (5)  thousands  of  girls 
have  successfully  lost  weight  by  using 
Swedish  19.  Swedish  System.  New 
Shape,  and  Body  Maker.  Finally,  the 
Complaint  alleges  that  respondents' 
failure  to  disclose  in  advertisements  that 
the  Swedish  19  products  consist  only  of 
booklets  or  pamphlets  containing  advice 
concerning  techniques  for  reducing 
caloric  intake  and/or  exercise,  and  that 
reducing  caloric  intake  and/or 
increasing  exercise  is  required  to  lose 
weight  was  a  deceptive  practice. 

The  proposed  consent  order  contains 
provisions  designed  to  remedy  the 
violations  charged  and  to  prevent 
proposed  respondents  from  engaging  in 
similar  acts  in  the  future. 

Part  I  of  the  proposed  order  prohibits 
proposed  respondents  from  representing 
that  the  Swedish  19  products,  or 
substantially  similar  products,  are  new 
or  are  a  new  weight-loss  discovery,  or 
that  such  products  do  not  require 
dieting.  Part  II  requires  proposed 
respondents  to  possess  competent  and 
reliable  scientific  evidence  before 
making  representations  that  any  weight- 
loss  product  causes  fast  or  easy  weight 
loss;  is  more  effective  than  other 
products  or  programs  in  controlling 
appetite  or  causing  weight  loss;  causes 
users  to  develop  a  new  set  of  eating 
habits,  thereby  reducing  caloric  intake 
and  causing  significant  and  long-term  or 
permanent  weight  loss;  or  has  any  effect 
on  users'  weight,  body  size  or  shape, 
body  measurements,  or  appetite;  or  that 
purchasers  of  such  products  are 
successful  in  controlling  appetite,  losing 
weight,  or  reducing  body  fat.  Part  III 
requires  proposed  respondents  to  have 
substantiation  for  any  representation 
that  any  weight-loss  product  has  been 
used  successfully  by  any  number  of 
persons. 

Part  IV  of  the  proposed  order  provides 
that  nothing  in  Parts  I  through  III 


prohibits  proposed  respondents  from 
making  representations  which  promote 
the  sale  of  books  and  other  publications, 
provided  that,  the  advertising  only 
purports  to  express  the  opinion  of  the 
author  or  to  quote  the  contents  of  the 
publication;  the  advertising  discloses 
the  source  of  the  statements  quoted  or 
derived  from  the  contents  of  the 
publication;  and  the  advertising 
discloses  the  author  to  be  the  source  of 
the  opinions  expressed  about  the 
publication.  The  proposed  order  further 
provides  that  Part  IV  does  not  apply  to 
any  publication  or  its  advertising  that  is 
used  to  promote  the  sale  of  some  other 
product  as  part  of  a  commercial  scheme. 

Part  V  prohibits  proposed 
respondents  from  representing  that  the 
Swedish  19  products,  or  any 
substantially  similar  product,  has  any 
effect  on  weight  or  body  size,  unless 
respondents  disclose  prominently  that 
the  product  consists  solely  of  a  booklet 
or  pamphlet  containing  information  and 
advice  on  weight  loss.  Part  VI  requires 
proposed  respondents  to  disclose  that 
diet  or  exercise  are  required  to  lose 
weight  in  connection  with  any 
representation  about  the  effect  of  a 
weight-loss  product  on  weight  or  body 
size,  unless  they  have  competent  and 
reliable  scientific  evidence  to  the 
contrary. 

Part  Vn  requires  WLAR  Co.  to 
distribute  a  copy  of  the  order  to  certain 
current  and  future  company  personnel. 
Part  Vni  requires  proposed  respondents 
to  maintain,  for  five  (5)  years,  all 
materials  that  support,  contradict, 
qualify,  or  call  into  question  any 
representations  they  make  that  are 
covered  by  the  proposed  order.  Under 
Part  IX  of  the  proposed  order,  WLAR 
Co.  is  required  to  notify  the  Federal 
Trade  Commission  at  least  thirty  (30) 
days  prior  to  any  proposed  change  in  its 
corporate  structure  that  may  affect 
compliance  with  the  order's  obligations. 
Part  X  requires  that  Michael  K.  Craig,  for 
a  period  of  three  (3)  years,  notify  the 
Commission  of  any  change  in  his 
business  or  employment  or  of  his 
aHiliation  with  any  new  business  or 
employment  involving  the  advertising, 
offering  for  sale,  sale,  or  distribution  of 
any  weight-loss  product.  Part  XI 
obligates  proposed  respondents  to  file 
compliance  reports  with  the 
Commission. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order,  and  it  is  not  intended 
to  constitute  an  official  interpretation  of 


the  agreement  and  proposed  order  or  to 

modify  in  any  way  their  terms. 

Beniamin  L  Benuan, 

Acting  Secretary. 

|FR  Doc.  95-15191  Filed  6-20-95;  8:45  am) 

BiLUNG  CODE  67SO-01-M 


OFFICE  OF  GOVERNMENT  ETHICS 

Submission  of  Updated  Model 
Qualified  Trust  Documents  for  0MB 
Approval  Under  Vhe  Paperwork 
Reduction  Act 

agency:  Office  of  Government  Ethics 

(OGE). 

ACTION:  Notice. 

summary:  The  Office  of  Government 
Ethics  has  submitted  updated  qualified 
trust  documents  for  extension  of  Office 
of  Management  and  Budget  (OMB) 
approval  under  the  Paperwork 
Reduction  Act.  A  model  qualified  blind 
trust  (for  multiple  fiduciaries)  and  two 
model  confidentiality  agreements  have 
also  been  submitted  for  review  and 
approval  for  the  first  time. 
DATES:  Comments  on  this  proposal 
should  be  received  by  July  21,  1995. 
ADDRESSES:  Comments  should  be  sent  to 
Joseph  F.  Lackey,  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503;  telephone:  202- 
395-7316. 

FOR  FURTHER  INFORMATION  CONTACT: 
Judith  A.  Kim  or  William  E.  Gressman, 
Office  of  Government  Ethics,  Suite  500, 
1201  New  York  Avenue  NW., 
Washington.  DC  20005-3917;  telephone 
202-523-5757.  FAX  202-523-6325.  A 
copy  of  OGE's  request  for  extension  and 
approval  from  OMB,  including  the 
certificates  and  model  docximents,  may 
be  obtained  by  contacting  Ms.  Kim  or 
Mr.  Gressman. 

SUPPLEMENTARY  INFORMATION:  There  are 
two  categories  of  information  collection 
requirements  being  submitted,  each 
witli  its  own  related  reporting 
certificates  or  model  documents  which 
are  subject  to  review  and  approval  by 
OMB  under  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35).  The  OGE 
regulatory  citations  for  these  two 
categories,  together  with  identification 
of  the  forms  used  for  their 
implementation,  are  as  follows: 

i.  Qualified  trust  administration — 5 
CFR  2634.401(d)(2).  2634.403(b)(ll), 
2634.404(c)(ll).  2634.406(a)(3)  &  (b), 
2634.408,  2634.409  and  appendixes  A  & 
B  of  part  2634  (the  two  implementing 
forms,  the  Certificate  of  Independence 
and  Certificate  of  Compliance,  are 


codified  respectively  in  the  cited 
appendixes;  see  also  the  Privacy  Act 
and  Paperwork  Reduction  Act  notices 
thereto  in  appendix  C);  and 

ii.  Qualified  trust  drafting — 5  CFR 
2634.401(c)(l)(i)  &  (d)(2),  2634.403(b), 
2634.404(c),  2634.408  and  2634.409  (the 
nine  implementing  forms  are  the  (A) 
Model  Qualified  Blind  Trust  Provisions. 
(B)  Model  Qualified  Diversified  Trust 
Provisions,  (C)  Model  Qualified  Blind 
Trust  Provisions  (For  Use  in  the  Case  of 
Multiple  Fiduciaries),  (D)  Model 
Qualified  Blind  Trust  Provisions  (For 
Use  in  the  Case  of  an  Irrevocable  Pre- 
Existing  Trust),  (E)  Model  Qualified 
Diversified  Trust  Provisions  (Hybrid 
Version),  (F)  Model  Qualified 
Diversified  Trust  Provisions  (For  Use  in 
the  Case  of  Multiple  Fiduciaries),  (G) 
Model  Qualified  Diversified  Trust 
Provisions  (For  Use  in  the  Case  of  an 
Irrevocable  Pre-  Existing  Trust),  (H) 
Model  Confidentiality  Agreement 
Provisions  (For  Use  in  the  Case  of  a 
Privately  Owned  Business),  and  (I) 
Model  Confidentiality  Agreement 
Provisions  (For  Use  in  the  Case  of 
Investment  Management  Activities). 

The  Office  of  Government  Ethics  is 
seeking  three-year  OMB  paperwork 
approval  of  the  Model  Qualified  Blind 
Trust  Provisions  (For  Use  in  the  Case  of 
Multiple  Fiduciaries)  and  the  two  model 
confidentiality  agreements  listed  in 
items  #'s  ii.C,  H.  &  I.  above,  and  a  three- 
year  extension  of  OMB  approval  on  the 
remaining  six  model  trust  drafts,  also 
listed  in  item  #  ii,  as  well  as  the  two 
certificates  listed  in  item  #  i.  The  model 
confidentiality  agreements  are  used  for 
drafting  documents  prohibiting 
communications  between  the  employee/ 
settlor  of  the  qualified  trust  and  other 
persons  not  parties  to  the  qualified  trust 
but  who  are  or  may  be  privy  to 
information  which  indicates  the 
activities  occurring  in  the  trust  portfolio 
diuing  the  term  of  the  qualified  trust. 
These  agreements  are  publicly  available 
upon  request. 

The  total  annual  public  reporting 
burden  represents  the  time  for  trust 
certificates  and  model  documents 
processed  by  OGE.  The  burden  is  based 
on  the  amount  of  time  imposed  on 
private  citizens. 

Virtually  all  filers/document  users  are 
private  trust  administrators  and  other 
private  representatives  helping  to  set  up 
and  maintain  the  qualified  blind  and 
diversified  trusts.  The  detailed 
paperwork  estimates  below  for  the 
various  trust  certificates  and  model 
documents  are  based  primarily  on 
OGE's  experience  with  administration 
of  the  qualified  trust  program. 

i.  Trust  Certificates: 
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A.  Certificate  of  Independence:  Total 
filers  (executive  branch):  10;  Private 
citizen  filers  (100%):  10;  OGE-processed 
certificates  (private  citizens):  10;  OGE 
burden  hours  (20  min./certificate):  3. 

B.  Certificate  of  Compliance:  Total 
filers  (executive  branch):  35;  Private 
citizen  filers  (100%):  35;  OGE-processed 
certificates  (private  citizens):  35;  OGE 
burden  hours  (20  minutes/certificate): 
12;  and 

ii.  Model  QuaUfied  Trust  Drafts: 

A.  Model  Qualified  Blind  Trust  Draft: 
Total  Users  (executive  branch):  10; 
Private  citizen  users  (100%):  10;  OGE- 
processed  drafts  (private  citizens):  10; 
OGE  burden  hours  (100  hours/ draft): 
1,000. 

B.  Model  Qualified  Diversified  Trust 
Draft:  Total  users  (executive  branch):  15; 
Private  citizen  users  (100%):  15;  OGE- 
processed  drafts  (private  citizens):  15; 
OGE  burden  hours  (100  hours/ draft): 
1,500. 

C.-G.  Each  of  the  five  remaining 
model  qualified  trust  modified  drafts 
involves:  Total  users  (executive  branch): 
2;  Private  citizen  users  (100%);  2;  OGE- 
processed  drafts  (private  citizens):  2; 
OGE  burden  hours  (100  hours/ draft): 
200.  multiplied  by  5  (five  different 
drafts):  1,000. 

H.-I.  Each  of  the  two  model 
confidentiality  agreements  involves: 
Total  users  (executive  branch):  2; 
Private  citizens  users  (100%):  2;  OGE- 
processed  agreements  (private  citizens): 
2;  OGE  burden  hours  (50  hours/ 
agreement):  100,  multiplied  by  2  (two 
different  drafts):  200.  The  total  number 
of  forms  expected  annually  is  84,  with 
a  cimiulative  total  of  3,715  burden 
hours. 

As  required  by  the  Paperwork 
Reduction  Act,  the  Office  of 
Government  Ethics  is  submitting  to 
OMB  a  request  that  it  approve,  or  extend 
the  approval  of,  these  information 
collection  requirements  in  the  forms 
themselves  as  well  as  in  the  underlying 
regulatory  provisions  cited  above. 
Copies  of  the  forms  are  available  upon 
request  from  OGE  (see  the  "For  Further 
Information  Contact"  block  above). 

Approved:  June  14, 1995. 
Stephen  D.  Potts, 

Director,  Office  of  Government  Ethics. 

|FR  Doc.  95-15182  Filed  6-20-95;  8:45  am] 

BILUNG  CODE  6345-01 -U 


GENERAL  SERVICES 
ADMINISTRATION 

[GSA  Bulletin  FIR  16] 

Federal  Travel  Regulation; 
Reimbursement  of  Higher  Actual 
Subsistence  Expenses  for  Official 
Travel  to  Oklahoma  City,  Oklahoma 
During  Presidentially  Declared 
Emergency 

agency:  Federal  Supply  Service,  GSA. 
action:  Notice  of  bulletin. 

summary:  The  attached  bulletin  informs 
agencies  of  the  establishment  of  a 
special  actual  subsistence  expense 
ceiling  for  official  travel  to  Oklahoma 
City  (Oklahoma  County),  Oklahoma. 
The  Department  of  the  Treasury 
requested  establishment  of  the  increased 
rate  to  accommodate  employees  who 
performed  temporary  duty  in  Oklahoma 
City.  Oklahoma,  and  who  experienced  a 
temporary  but  significant  increase  in 
lodging  costs  during  the  Presidentially 
declared  emergency  following  the 
explosion  at  the  Alfi^d  P.  Murrah 
Federal  Building. 

EFFECTIVE  DATE:  This  special  rate  is 
applicable  to  claims  for  reimbursement 
covering  travel  to  Oklahoma  City, 
Oklahoma  during  the  period  April  19 
through  May  22,  1995. 
FOR  FURTHER  INFORMATION  CONTACT:  Jane 
E.  Groat,  General  Services 
Administration,  Transportation 
Management  Division  (FBX), 
Washington.  DC  20406,  telephone  703- 
305-5745. 

SUPPLEMENTARY  INFORMATION:  The 
Administrator  of  General  Services, 
pursuant  to  41  CFR  301-8. 3(c)  and  at 
the  official  request  of  the  Department  of 
the  Treasury,  has  increased  the 
maximum  daily  amount  of 
reimbursement  that  may  be  approved 
for  actual  and  necessary  subsistence 
expenses  for  official  travel  to  Oklahoma 
City  (Oklahoma  County),  Oklahoma 
during  the  period  April  19  through  May 
22,  1995.  The  attached  GSA  Bulletin 
FTR  16  is  issued  to  inform  agencies  of 
the  establishment  of  this  special  actual 
subsistence  expense  ceiling. 
Dated:  June  15.  1995 

Allan  W.  Beres, 

Assistant  Commissioner.  Office  of 
Transportation  and  Property  Management. 

Attachment 

ATTACHMENT 

[GSA  Bulletin  FTR  16] 

June  15,  1995 

To:  Heads  of  Federal  agencies 
Subject:  Reimbursement  of  higher 
actual  subsistence  expenses  for  official 


travel  to  Oklahoma  Qty  (Oklahoma 
County),  Oklahoma  during 
Presidentially  declared  emergency. 

1.  Purpose.  This  bulletin  informs 
agencies  of  the  establishment  of  a 
special  actual  subsistence  expense 
ceiling  for  official  travel  to  Oklahoma 
City  (Oklahoma  County),  Oklahoma, 
where  Federal  employees  performing 
temporary  duty  travel  necessarily 
incurred  lodging  expenses  in  excess  of 
the  applicable  maximum  per  diem  rate 
following  the  explosion  at  the  Alfred  P. 
Murrah  Federal  Building.  This  special 
rate  applies  to  claims  for  reimbursement 
covering  travel  during  the  period  April 
19,  1995,  through  May  22.  1995. 

2.  Background.  The  Federal  Travel 
Regulation  (FTR)  (41  CFR  chapters  301- 
304)  part  301-8  permits  the 
Administrator  of  General  Services  to 
establish  a  higher  maximum  daily  rate 
for  the  reimbursement  of  actual 
subsistence  expenses  of  Federal 
employees  on  official  travel  to  an  area 
within  the  continental  United  States. 
The  head  of  an  agency  may  request 
establishment  of  such  a  rate  when 
special  or  unusual  circumstances,  such 
as  a  Presidentially  declared  emergency, 
result  in  an  extreme  increase  in 
subsistence  costs  for  a  temporary 
period.  The  Department  of  the  Treasury 
requested  establishment  of  an  increased 
rate  for  Oklahoma  City  to  accommodate 
Federal  law  enforcement  agents  who 
performed  temporary  duty  there  and 
experienced  a  temporary  but  significant 
increase  in  lodging  costs  during  the 
Presidentially  declared  emergency 
following  the  explosion  at  the  Alfred  P. 
Murrah  Federal  Building.  These 
circumstances  justify  the  need  for 
higher  subsistence  expense 
reimbursement  in  Oklahoma  City  during 
the  designated  period. 

3.  Maximum  rate  and  effective  date. 
The  Administrator  of  General  Services, 
pursuant  to  41  CFR  301-8.3(c),  has 
increased  the  maximum  daily  amount  of 
reimbursement  that  may  be  approved 
for  actual  and  necessary  subsistence 
expenses  for  official  travel  to  Oklahoma 
City  (Oklahoma  County).  Oklahoma  for 
travel  during  the  period  April  19, 1995. 
through  May  22,  1995.  Agencies  may 
approve  actual  subsistence  expense 
reimbursement  not  to  exceed  $145  ($119 
maximum  for  lodging  and  a  $26 
allowance  for  meals  and  incidental 
expenses)  for  official  travel  to  Oklahoma 
City  (Oklahoma  County),  Oklahoma 
during  this  time  period. 

4.  Expiration  date.  This  bulletin 
expires  on  December  31,  1995. 

5.  For  further  information  contact. 
Jane  E.  Groat,  General  Services 
Administration,  Transportation 
Management  Division  (FBX), 
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Washington,  DC  20406,  telephone  703- 

305-5745. 

IFR  Doc.  95-15220  Filed  6-20-95;  8:45  am] 

BILUNG  CODE  6820-24-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  95F-01 49] 

General  Electric  Co.;  Filing  of  Food 
Additive  Petition 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  General  Electric  Co.  has  filed  a 
petition  proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  phosphorous  acid,  cyclic 
butylethyl  propanediol,  2,4,6-tri-fert- 
butylphenyl  ester  as  an  antioxidant  and/ 
or  stabilizer  in  olefin  polymers  used  in 
articles  intended  for  food-contact 
applications. 

DATES:  Written  comments  on  the 
petitioner's  environmental  assessment 
by  July  21,  1995. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  rm.  1-23,  12420 
Parklawn  Dr.,  Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT:  Vir 
D.  Anand,  Center  for  Food  Safety  and 
Applied  Nutrition  (HFS-216),  Food  and 
Drug  Administration,  200  C  St.  SW., 
Washington,  DC  20204,  202^18-3081. 
SUPPLEMENTARY  INFORMATION:  Under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sec.  409(b)(5)  (21  U.S.C.  348(b)(5))), 
notice  is  given  that  a  food  additive 
petition  (FAP  5B4463)  has  been  filed  by 
General  Electric  Co.,  501  Avery  St., 
Parkersburg.  WV  26102-1868.  The 
petition  proposes  to  amend  the  food 
additive  regulations  in  §  178.2010 
Antioxidants  and/or  stabilizers  for 
polymers  (21  CFR  178.2010)  to  provide 
for  the  safe  use  of  phosphorous  acid, 
cyclic  butylethyl  propanediol,  2,4,6-tri- 
fert-butylphenyl  ester  as  an  antioxidant 
and/or  stabilizer  in  olefin  polymers 
used  in  articles  intended  for  food- 
contact  applications. 

The  potential  environmental  impact 
of  this  action  is  being  reviewed.  To 
encourage  public  participation 
consistent  with  regulations  promulgated 
under  the  National  Environmental 
Policy  Act  (40  CFR  1501.4(b)),  the 
agency  is  placing  the  environmental 
assessment  submitted  with  the  petition 


that  is  the  subject  of  this  notice  on 
public  display  at  the  Dockets 
Management  Branch  (address  above)  for 
public  review  and  comment.  Interested 
persons  may,  on  or  before  July  21,  1995, 
submit  to  the  Dockets  Management 
Branch  (address  above)  written 
comments.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday.  FDA  will  also 
place  on  public  display  any 
amendments  to,  or  comments  on,  the 
petitioner's  environmental  assessment 
without  further  announcement  in  the 
Federal  Register.  If,  based  on  its  review, 
the  agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c). 

Dated:  June  12, 1995. 
Alan  M.  Rulis, 

Acting  Director,  Office  ofPremarket 

Approval,  Center  for  Food  Safety  and  Applied 

Nutrition. 

IFR  Doc.  95-15085  Filed  6-20-95;  8:45  am] 

BILUNG  CODE  4160-01-F 


[Docket  No.  95G-01 02] 

Gist-brocades  International  B.V.;  Filing 
of  Petition  for  Affirmation  of  GRAS 
Status 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Gist-brocades  International  B.V., 
has  filed  a  petition  (GRASP  5G0413), 
proposing  that  lipase  enzyme 
preparation  derived  from  Rhizopus 
oryzae  be  affirmed  as  generally 
recognized  as  safe  (GRAS)  as  a  direct 
human  food  ingredient. 
DATES:  Written  comments  by  September 
5,  1995. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  rm.  1-23,  12420 
Parklawn  Dr.,  Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Vincent  E.  Zenger,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 


206),  Food  and  Drug  Administration. 
200  C  St.  SW..  Washington.  DC  20204, 
202-418-3090. 

SUPPLEMENTARY  INFORMATION:  Under  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(sees.  201(s)  and  409(b)(5)  (21  U.S.C. 
321  (s)  and  348(b)(5))  and  the  regulations 
for  affirmation  of  GRAS  status  in 
§  170.35  (21  CFR  170.35).  notice  is  given 
that  Gist-brocades  International  B.V.. 
P.O.  Box  241068,  Charlotte,  NC  28224- 
1068,  has  filed  a  petition  (GRASP 
5G0413)  proposing  that  a  lipase  enzyme 
preparation  from  Rhizopus  oryzae  be 
affirmed  as  GRAS  for  use  in  food  as  a 
direct  human  food  ingredient. 

The  petition  has  been  placed  on 
display  at  the  Dockets  Management 
Branch  (address  above). 

Any  petition  that  meets  the 
requirements  outlined  in  §§170.30  (21 
CFR  170.30)  and  170.35  is  filed  by  the 
agency.  There  is  no  prefiling  review  of 
the  adequacy  of  data  to  support  a  GRAS 
conclusion.  Thus,  the  filing  of  a  petition 
for  GRAS  affirmation  should  not  be 
interpreted  as  a  preliminary  indication 
of  suitability  for  GRAS  affirmation. 

The  potential  envirormiental  impact 
of  this  action  is  being  reviewed.  If  the 
agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c). 

Interested  persons  may,  on  or  before 
September  5, 1995,  review  the  petition 
and  file  comments  with  the  Dockets 
Management  Branch  (address  above). 
Two  copies  of  any  comments  should  be 
filed  and  should  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Comments 
should  include  any  available 
information  that  would  be  helpful  in 
determining  whether  the  substance  is, 
or  is  not.  GRAS  for  the  proposed  use.  In 
addition,  consistent  with  the  regulations 
promulgated  under  the  National 
Environmental  Policy  Act  (40  CFR 
1501.4  (b)),  the  agency  encourages 
public  participation  by  review  of  and 
comment  on  the  environmental 
assessment  submitted  with  the  petition 
that  is  the  subject  of  this  notice.  A  copy 
of  the  petition  (including  the 
environmental  assessment)  and  received 
comments  may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 
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Dated:  lune  7,  1995. 
Alan  M.  Rulis, 

Acting  DiKCtor,  Office  ofPremarket 
Approval.  Center  for  Food  Safety  and  Applied 
Nutrition. 
|FR  Doc.  95-15082  Filed  6-20-95;  8:45  ami 
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Advisory  Committees;  Notice  of 
Meetings 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 


SUMMARY:  This  notice  announces 
forthcoming  meetings  of  public  advisory 
committees  of  the  Food  and  Drug 
Administration  (FDA).  This  notice  also 
summarizes  the  procedures  for  the 
meetings  and  methods  by  which 
interested  persons  may  participate  in 
open  public  hearings  before  FDA's 
advisory  committees. 

FDA  has  established  an  Advisory 
Committee  Information  Hotline  (the 
hotline)  using  a  voice-mail  telephone 
system.  The  hotline  provides  the  public 
with  access  to  the  most  current 
information  on  FDA  advisory  committee 
meetings.  The  advisory  committee 
hotline,  which  will  disseminate  current 
information  and  information  updates, 
can  be  accessed  by  dialing  1-800-741- 
8138  or  301-443-0572.  Each  advisory 
committee  is  assigned  a  5-digit  number. 
This  5-digit  number  will  appear  in  each 
individual  notice  of  meeting.  The 
hotline  will  enable  the  public  to  obtain 
information  about  a  particular  advisory 
committee  by  using  the  committee's  5- 
digit  number.  Information  in  the  hotline 
is  preliminary  and  may  change  before  a 
meeting  is  actually  held.  The  hotline 
will  be  updated  when  such  changes  are 
made. 

MEETINGS:  The  following  advisory 
committee  meetings  are  announced: 

Biological  Response  Modifiers 
Advisory  Committee 

Date.  time,  and  place.  July  13  and  14, 
1995.  8  a.m..  Holiday  Inn— Bethesda. 
Versailles  Ballrooms  I  and  n,  8120 
Wisconsin  Ave..  Bethesda.  MD. 

Type  of  meeting  and  contact  person. 
Open  public  hearing,  July  13, 1995,  8 
a.m.  to  9  a.m.,  unless  public 
participation  does  not  last  that  long; 
open  committee  discussion.  9  a.m.  to  6 
p.m.;  open  public  hearing,  6  p.m.  to  6:30 
p.m..  unless  public  participation  does 
not  last  that  long:  open  public  hearing. 
July  14, 1995,  8  a.m.  to  8:30  a.m.,  unless 
public  participation  does  not  last  that 
long;  open  committee  discussion,  8:30 
a.m.  to  10:10  a.m.;  closed  committee 
deliberations.  10:10  a.m.  to  10:30  a.m.; 


open  committee  discussion.  10:30  a.m. 
to  4:30  p.m.;  William  Freas  or  Pearline 
Muckelvene.  Center  for  Biologies 
Evaluation  and  Research  (HFM-21), 
Food  and  Drug  Administration.  1401 
Rockville  Pike.  Rockville.  MD  20852, 
301-827-0314.  or  FDA  Advisory 
Committee  Information  Hotline,  1-800- 
741-8138  (301-443-0572  in  the 
Washington,  DC  area).  Biological 
Response  Modifiers  Advisory 
Committee,  code  12388. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
data  relating  to  the  safety,  effectiveness, 
and  appropriate  use  of  biological 
response  modifiers  which  are  intended 
for  use  in  the  prevention  and  treatment 
of  a  broad  spectrum  of  human  diseases. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  July  5. 1995.  and 
submit  a  brief  statement  of  the  general 
nature  of  the  evidence  or  arguments 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
required  to  make  their  comments. 

Open  committee  discussion.  On  July 
13.  1995.  the  committee  will  discuss 
public  health  concerns  in 
xenotransplantation.  On  the  morning  of 
July  14. 1995.  the  committee  will 
discuss  data  in  support  of  the  safety  of 
a  proposed  baboon  bone  marrow 
transplant  in  the  treatment  of  advanced 
human  immunodeficiency  virus,  type  1, 
(HIV-l)  disease,  and  a  discussion  of  the 
safety  of  clinical  transplantation  of 
nonhuman  primate  tissue  into  human 
recipients.  In  the  afternoon,  the 
committee  will  discuss  extracorporeal 
liver  assist  devices  for  treatment  of  liver 
failure,  followed  by  a  discussion  of  the 
utility  of  polymerase  chain  reaction  in 
the  clinical  trials  of  biologic  therapies 
for  hepatitis  C. 

Closed  committee  deliberations.  On 
July  14, 1995,  the  committee  will 
discuss  trade  secret  and/or  confidential 
commercial  information  relevant  to 
pending  investigational  new  drug 
applications  (IND's).  This  portion  of  the 
meeting  will  be  closed  to  permit 
discussion  of  this  information  (5  U.S.C. 
552b(c)(4)). 

Endocrinotogic  and  Metabolic  Drugs 
Advisory  Committee 

Date,  time,  and  place.  July  13  and  14. 
1995.  8  a.m..  Holiday— Irm  Silver 
Spring.  Plaza  Ballroom.  8777  Georgia 
Ave.,  Silver  Spring.  MD. 


Type  of  meeting  and  contact  person. 
Open  public  hearing.  July  13. 1995.  8 
a.m.  to  8:30  a.m.,  unless  public 
participation  does  not  last  that  long; 
open  committee  discussion,  8:30  a.m.  to 
5  p.m.;  closed  presentation  of  data,  July 
14, 1995.  8  a.m.  to  10  a.m.;  open  public 
hearing,  10  a.m.  to  10:30  a.m..  unless 
public  participation  does  not  last  that 
long;  open  committee  discussion,  10:30 
a.m.  to  4  p.m.;  Kathleen  R.  Reedy, 
Center  for  Drug  Evaluation  and  Research 
(HFD-9),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-^43-5455, 
FAX  301-443-0699,  or  FDA  Advisory 
Committee  Information  Hotline,  1-800- 
741-8138  (301-443-0572  in  the 
Washington,  DC  area),  Endocrinologic 
and  Metabolic  Drugs  Advisory 
Committee,  12536. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
data  on  the  safety  and  effectiveness  of 
marketed  and  investigational  human 
drugs  for  use  in  endocrine  and 
metabolic  disorders. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  July  7, 1995,  and 
submit  a  brief  statement  of  the  general 
nature  of  the  evidence  or  arguments 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
required  to  make  their  comments. 

Open  committee  discussion.  On  July 
13, 1995.  the  committee  will  hear 
presentations  and  discuss  data 
submitted  regarding  the  safety  and 
efficacy  of  alendronate,  new  drug 
application  (NDA)  20-560  (Fosamax®. 
Merck),  for  an  osteoporosis  indication. 
On  July  14. 1995.  the  committee  will 
discuss  guidance  criteria  for  the 
development  of  safe  and  effective 
medications  for  the  treatment  of  obesity. 

Closed  presentation  of  data.  On  July 
14. 1995.  the  committee  will  hear  trade 
secret  and/ or  confidential  commercial 
information  relevant  to  pending  IND's. 
This  portion  of  the  meeting  will  be 
closed  to  permit  discussion  of  this 
information  (5  U.S.C.  552b(c)(4)). 

Joint  Meeting  of  Nonprescription 
Drugs  Advisory  Committee  With 
Gastrointestinal  Drugs  Advisory 
Committee  and  With  Arthritis  Advisory 
Committee 

Date,  time,  and  place.  July  13  and  14. 
1995.  8:30  a.m..  conference  rooms  D  and 
E.  Parklawn  Bldg..  5600  Fishers  Lane, 
Rockville.  MD. 
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Type  of  meeting  and  contact  person. 
Open  public  hearing.  July  13, 1995.  8:30 
a.m.  to  9  a.m..  unless  public 
participation  does  not  last  that  long; 
open  committee  discussion.  9  a.m.  to  5 
p.m.;  open  committee  discussion.  July 
14.  1995.  8:30  a.m.  to  11:30  a.m.;  open 
public  hearing.  11:30  a.m.  to  12  m.. 
unless  public  participation  does  not  last 
that  long;  closed  committee 
deliberations,  12  m.  to  1  p.m.;  open 
committee  discussion,  1  p.m.  to  4  p.m.; 
Lee  L.  Zwanziger  or  Liz  Ortuzar,  Center 
for  Drug  Evaluation  and  Research  (HFD- 
9).  Food  and  Drug  Administration.  5600 
Fishers  Lane.  Rockville.  MD  20857. 
301-443-4695,  or  FDA  Advisory 
Committee  Information  Hotline,  1-800- 
741-8138  (301-443-0572  in  the 
Washington,  DC  area).  Nonprescription 
Drugs  Advisory  Committee,  code  12541. 

General  functions  of  the  committees. 
The  Nonprescription  Drugs  Advisory 
Committee  reviews  and  evaluates 
available  data  concerning  the  safety  and 
effectiveness  of  over-the-counter 
(nonprescription)  human  drug  products 
for  use  in  the  treatment  of  a  broad 
spectrum  of  human  symptoms  and 
diseases.  The  Gastrointestinal  Drugs 
Advisory  Committee  reviews  and 
evaluates  data  on  the  safety  and 
effectiveness  of  marketed  and 
investigational  human  drugs  for  use  in 
gastrointestinal  diseases.  The  Arthritis 
Advisory  Committee  reviews  and 
evaluates  data  on  the  safety  and 
effectiveness  of  marketed  and 
investigational  human  drugs  for  use  in 
arthritic  conditions. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  July  7,  1995,  and 
submit  a  brief  statement  of  the  general 
nature  of  the  evidence  or  arguments 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
required  to  make  their  comments. 

Open  committee  discussion.  On  July 
13. 1995.  the  Nonprescription  Drugs 
Advisory  Committee  and  the 
Gastrointestinal  Drugs  Advisory 
Committee  will  discuss  data  relevant  to 
NDA  20-520  to  switch  Zantac®  75 
(ranitidine  hydrochloride  tablets) 
(Glaxo,  Inc.)  from  prescription  to  over- 
the-counter  status  for  the  treatment  of 
heartburn.  On  July  14,  1995,  the 
Nonprescription  Drugs  Advisory 
Committee  and  the  Arthritis  Advisory 
Committee  will  discuss  data  relevant  to 
NDA  20-499  (Bayer  Corp..)  and  NDA 
20-^29  (Whitehall-Robins  Healthcare). 
Both  NDA's  are  to  switch  ketoprofen 


(12.5  milligrams  tablet/caplet)  from 
prescription  to  over-the-counter  status 
for  the  temporary  relief  of  minor  aches 
and  pains  associated  with  the  common 
cold,  toothache,  muscular  aches, 
backache,  for  the  minor  pain  of  arthritis, 
for  the  pain  of  menstrual  cramps,  and 
for  reduction  of  fever. 

Closed  committee  deliberations.  On 
July  14, 1995,  the  committees  will 
discuss  trade  secret  and/or  confidential 
commercial  information  relevant  to 
pending  IND's.  This  portion  of  the 
meeting  will  be  closed  to  permit 
discussion  of  this  information  (5  U.S.C. 
552b(c)(4)). 

General  Hospital  and  Personal  Use 
Devices  Panel  of  the  Medical  Devices 
Advisory  Committee 

Date,  time,  and  place.  July  17.  1995. 
4:30  p.m..  and  July  18,  1995,  8  a.m.. 
Holiday  Inn — Gaithersburg,  Ballroom, 
Two  Montgomery  Village  Ave., 
Gaithersburg,  MD.  A  limited  number  of 
overnight  accommodations  have  been 
reserved  at  the  hotel.  Attendees 
requiring  overnight  accommodations 
may  contact  the  hotel  at  301-948-8900 
and  reference  the  FDA  Panel  meeting 
block.  Reservations  may  be  confirmed  at 
the  group  rate  based  on  availability. 
Attendees  with  a  disability  requiring 
special  accommodations  should  contact 
Ed  Rugenstein,  Sociometrics,  Inc.,  301- 
608-2151.  The  availability  of 
appropriate  accommodations  cannot  be 
assured  unless  prior  notification  is 
received. 

Type  of  meeting  and  contact  person. 
Closed  committee  deliberations,  July  17, 
1995,  4:30  p.m.  to  5:30  p.m.;  open 
public  hearing,  July  18,  1995,  8  a.m.  to 
9:30  a.m.,  unless  public  participation 
does  not  last  that  long;  open  committee 
discussion.  9:30  a.m.  to  5  p.m.;  Janet  L. 
Scudiero.  Center  for  Devices  and 
Radiological  Health  (HFZ-410),  Food 
and  Drug  Administration.  9200 
Corporate  Blvd..  Rockville.  MD  20850. 
301-594-1287,  or  FDA  Advisory 
Committee  Information  Hotline.  1-800- 
741-8138  (301-443-0572  in  the 
Washington.  DC  area).  General  Hospital 
and  Personal  Use  Devices  Panel,  code 
12520. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
data  on  the  safety  and  effectiveness  of 
marketed  and  investigational  devices 
and  makes  recommendations  for  their 
regulation. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 


contact  person  before  July  10, 1995,  and 
submit  a  brief  statement  of  the  general 
nature  of  the  evidence  or  arguments 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
required  to  make  their  comments. 

Open  committee  discussion.  On  July 
18, 1995,  the  committee  will  discuss  the 
classification  of  general  purpose 
disinfectants  and  sterilants,  and  as  time 
permits,  will  discuss  the  classification 
of  Apgar  timers,  infusion  stands,  and 
lice  detectors  and  removers. 

Closed  committee  deliberations.  On 
July  17, 1995,  FDA  staff  will  present  to 
the  committee  trade  secret  and/or 
confidential  commercial  information 
regarding  present  and  future  FDA 
issues.  This  portion  of  the  meeting  will 
be  closed  to  permit  discussion  of  this 
information  (5  U.S.C.  552b(c){4)). 

General  and  Plastic  Surgery  Devices 
Panel  of  the  Medical  Devices  Advisory 
Committee 

Date,  time,  and  place.  July  19. 1995. 
8  a.m..  Holiday  Inn —  Gaithersburg, 
Whetstone  Room,  Two  Montgomery 
Village  Ave.,  Gaithersburg,  MD.  A 
limited  numt)er  of  overnight 
accommodations  have  been  reserved  at 
the  hotel.  Attendees  requiring  overnight 
accommodations  may  contact  the  hotel 
at  301-948-8900  and  reference  the  FDA 
Panel  meeting  block.  Reservations  will 
be  confirmed  at  the  group  rate  based  on 
availability. 

Type  of  meeting  and  contact  person. 
Open  public  hearing,  8  a.m.  to  10  a.m., 
unless  public  participation  does  not  last 
that  long;  open  committee  discussion, 
10  a.m.  to  3  p.m.;  closed  committee 
deliberations,  3  p.m.  to  5  p.m.;  Daniel 
Schultz,  Center  for  Devices  and 
Radiological  Health  (HFZ-^10),  Food 
and  Drug  Administration,  9200 
Corporate  Blvd.,  Rockville,  MD  20850, 
301-594-1307,  or  FDA  Advisory 
Committee  Information  Hotline.  1-800- 
741-8138  (301-443-0572  in 
Washington.  EXZ  area).  General  and 
Plastic  Surgery  Devices  Panel,  code 
12519. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
data  on  the  safety  and  effectiveness  of 
marketed  and  investigational  devices 
and  makes  recommendations  for  their 
regulation. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  July  1. 1995.  and 
submit  a  brief  statement  of  the  general 
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nature  of  the  evidence  or  arguments 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
required  to  make  their  comments. 

Open  committee  discussion.  The 
committee  will  discuss  the  following 
issues:  (1)  Implementation  strategy  for 
the  draft  guidance  on  medical  lasers; 
and  (2)  categorization  and  regulatory 
considerations  for  wound  dressing 
devices. 

Closed  committee  deliberations.  FDA 
staff  will  present  to  the  committee  trade 
secret  and/or  confidential  commercial 
information  regarding  issues  related  to 
new  technologies  currently  under 
review.  This  portion  of  the  meeting  will 
be  closed  to  permit  discussion  of  this 
information  (5  U.S.C.  552b(c)(4)). 

Anti-Infective  Drugs  Advisory 
Committee 

Date,  time,  and  place.  July  20, 1995, 
8  a.m..  and  July  21.  1995,  8:30  a.m.. 
Holiday  Inn— Silver  Spring,  Plaza 
Ballroom.  8777  Georgia  Ave.,  Silver 
Spring.  MD. 

Type  of  meeting  and  contact  person. 
Open  committee  discussion,  July  20, 
1995,  8  a.m.  to  1  p.m.:  open  public 
hearing.  1  p.m.  to  2  p.m..  unless  public 
participation  does  not  last  that  long; 
open  committee  discussion,  2  p.m.  to  5 
p.m.;  closed  committee  deliberations, 
July  21,  1995.  8:30  a.m.  to  4:30  p.m.; 
Ermona  B.  McGoodwin  or  Mary 
Elizabeth  Donahue,  Center  for  Drug 
Evaluation  and  Research  (HFD-9),  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville.  MD  20857.  301-443- 
5455.  or  FDA  Advisory  Committee 
Information  Hotline.  1-600-741-8138 
(301-443-0572  in  the  Washington.  DC 
area),  Anti-Infective  Drugs  Advisory 
Committee,  code  12530. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
available  data  concerning  the  safety  and 
effectiveness  of  marketed  and 
investigational  human  drug  products  for 
use  in  the  treatment  of  infectious 
diseases  and  disorders. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  July  13. 1995,  and 
submit  a  brief  statement  of  the  general 
nature  of  the  evidence  or  arguments 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
required  to  make  their  comments. 

Open  committee  discussion.  During 
the  morning  of  July  20, 1995.  the 


committee  will  discuss  treatment  goals 
of  the  short-term  therapy  of  cystitis, 
including  safety  and  efficacy  data  for 
the  fosfomycin  tromethamine  NDA  50- 
717,  Forest  Laboratories.  Inc./Zambon 
Corp.  During  the  afternoon,  the 
committee  will  revisit  the  FDA/ 
Infectious  Diseases  Society  of  America 
guidelines  for  evaluating  new  treatment 
regimens  for  urinary  tract  infections. 

Closed  committee  deliberations.  On 
July  21. 1995,  the  committee  will 
discuss  trade  secret  and/or  confidential 
commercial  information  relevant  to 
pending  IND's  and  NDA's.  This  portion 
of  the  meeting  will  be  closed  to  permit 
discussion  of  this  information  (5  U.S.C. 
552b(c)(4)). 

Ear,  Nose,  and  Throat  Devices  Panel 
of  the  Medical  Devices  Advisory 
Committee 

Date,  time,  and  place.  July  21, 1995, 
8  a.m..  Holiday  Inn — Gaithersburg, 
Ballroom.  Two  Montgomery  Village 
Ave..  Gaithersburg,  MD.  A  limited 
number  of  overnight  accommodations 
have  been  reserved  at  the  hotel. 
Attendees  requiring  overnight 
accommodations  may  contact  the  hotel 
at  301-948-8900  and  reference  the  FDA 
panel  meeting  block.  Reservations  will 
be  confirmed  at  the  group  rate  based  on 
availability.  Attendees  with  a  disability 
requiring  special  accommodations 
should  contact  Ed  Rugenstein, 
Sociometrics.  Inc.,  301-608-2151.  The 
availability  of  appropriate 
accommodations  can  not  be  assured 
unless  prior  written  notification  is 
received. 

Type  of  meeting  and  contact  person. 
Open  public  hearing.  8  a.m.  to  9  a.m., 
unless  public  participation  does  not  last 
that  long;  open  committee  discussion,  9 
a.m.  to  12  m.;  closed  committee 
deliberations.  12  m.  to  1  p.m.;  open 
committee  discussion.  1  p.m.  to  6  p.m.; 
Marilyn  N.  Flack,  Center  for  Devices 
and  Radiological  Health  (HFZ-470). 
Food  and  Drug  Administration,  9200 
Corporate  Blvd.,  Rockville,  MD  20850, 
301-594-2080,  or  FDA  Advisory 
Committee  Information  Hotline,  1-800- 
741-8138  (301-443-0572  in  the 
Washington,  DC  area).  Ear,  Nose,  and 
Throat  Devices  Panel,  code  12522. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
data  on  the  safety  and  effectiveness  of 
marketed  and  investigational  devices 
and  makes  reconunendations  for  their 
regulation. 

Agenda— Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee..  Those  desiring  to  make 


formal  presentations  should  notify  the 
contact  person  before  July  10. 1995.  and 
submit  a  brief  statement  of  the  general 
nature  of  the  evidence  or  argimients 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
required  to  make  their  comments. 

Open  committee  discussion.  The 
committee  will  discuss  a  premarket 
approval  application  that  seeks  to 
substantiate  the  safety  and  effectiveness 
of  a  cochlear  implant  device  for  use  in 
adults  with  postlinguistically,  profound, 
sensorineural  hearing  loss,  who  obtain 
little  benefit  from  conventional 
amplification. 

Closed  committee  deliberations.  FDA 
staff  will  present  to  the  committee  trade 
secret  and/or  confidential  commercial 
information  regarding  present  and 
future  FDA  issues.  This  portion  of  the 
meeting  will  be  closed  to  permit 
discussion  of  this  information  (5  U.S.C. 
552b{c)(4)). 

Each  public  advisory  committee 
meeting  listed  above  may  have  as  many 
as  four  separable  portions:  (1)  An  open 
public  hearing,  (2)  an  open  committee 
discussion,  (3)  a  closed  presentation  of 
data,  and  (4)  a  closed  committee 
deliberation.  Every  advisory  committee 
meeting  shall  have  an  open  public 
hearing  portion.  Whether  or  not  it  also 
includes  any  of  the  other  three  portions 
will  depend  upon  the  specific  meeting 
involved.  The  dates  and  times  reserved 
for  the  separate  portions  of  each 
committee  meeting  are  listed  above. 

The  open  public  hearing  portion  of 
each  meeting  shall  be  at  least  1  hour 
long  unless  public  participation  does 
not  last  that  long.  It  is  emphasized, 
however,  that  the  1  hour  time  limit  for 
an  open  public  hearing  represents  a 
minimum  rather  than  a  maximum  time 
for  public  participation,  and  an  open 
public  hearing  may  last  for  whatever 
longer  period  the  committee 
chairperson  determines  will  facilitate 
the  committee's  work. 

Public  hearings  are  subject  to  FDA's 
guideline  (subpart  C  of  21  CFR  part  10) 
concerning  the  policy  and  procedures 
for  electronic  media  coverage  of  FDA's 
public  administrative  proceedings, 
including  hearings  before  public 
advisory  committees  under  21  CFR  part 
14.  Under  21  CFR  10.205. 
representatives  of  the  electronic  media 
may  be  permitted,  subject  to  certain 
limitations,  to  videotape,  film,  or 
otherwise  record  FDA's  public 
administrative  proceedings,  including 
presentations  by  participants. 

Meetings  of  advisory  committees  shall 
be  conducted,  insofar  as  is  practical,  in 
accordance  with  the  agenda  published 
in  this  Federal  Register  notice.  Changes 
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in  the  agenda  will  be  announced  at  the 
beginning  of  the  open  portion  of  a 
meeting. 

Any  interested  person  who  wishes  to 
be  assured  of  the  right  to  make  an  oral 
presentation  at  the  open  public  hearing 
portion  of  a  meeting  shall  inform  the 
contact  person  listed  above,  either  orally 
or  in  writing,  prior  to  the  meeting.  Any 
person  attending  the  hearing  who  does 
not  in  advance  of  the  meeting  request  an 
opportunity  to  speak  will  be  allowed  to 
make  an  oral  presentation  at  the 
hearing's  conclusion,  if  time  permits,  at 
the  chairperson's  discretion. 

The  agenda,  the  questions  to  be 
addressed  by  the  committee,  and  a 
current  list  of  committee  members  will 
be  available  at  the  meeting  location  on 
the  day  of  the  meeting. 

Transcripts  of  the  open  portion  of  the 
meeting  may  be  requested  in  writing 
from  the  Freedom  of  Information  Office 
(HFI-35),  Food  and  Drug 
Administration,  rm.  12A-16,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
approximately  15  working  days  after  the 
meeting,  at  a  cost  of  10  cents  per  page. 
The  transcript  may  be  viewed  at  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23, 12420  Parklawn  Dr., 
Rockville.  MD  20857,  approximately  15 
working  days  after  the  meeting,  between 
the  hours  of  9  a.m.  and  4  p.m.,  Monday 
through  Friday.  Summary  minutes  of 
the  o[)en  portion  of  the  meeting  may  be 
requested  in  writing  from  the  Freedom 
of  Information  Office  (address  above) 
beginning  approximately  90  days  after 
the  meeting. 

The  Commissioner  has  determined  for 
the  reasons  stated  that  those  portions  of 
the  advisory  committee  meetings  so 
designated  in  this  notice  shall  be  closed. 
The  Federal  Advisory  Committee  Act 
(FACA)  (5  U.S.C.  app.  2. 10(d)),  permits 
such  closed  advisory  committee 
meetings  in  certain  circumstances. 
Those  portions  of  a  meeting  designated 
as  closed,  however,  shall  be  closed  for 
the  shortest  possible  time,  consistent 
with  the  intent  of  the  cited  statutes. 

The  FACA,  as  amended,  provides  that 
a  portion  of  a  meeting  may  be  closed 
where  the  matter  for  discussion  involves 
a  trade  secret;  commercial  or  financial 
information  that  is  privileged  or 
confidential;  information  of  a  personal 
nature,  disclosure  of  which  would  be  a 
clearly  unwarranted  invasion  of 
personal  privacy;  investigatory  files 
compiled  for  law  enforcement  purposes; 
information  the  premature  disclosure  of 
which  would  be  likely  to  significantly 
frustrate  implementation  of  a  proposed 
agency  action;  and  information  in 
certain  other  instances  not  generally 
relevant  to  FDA  matters. 


Examples  of  portions  of  FDA  advisory 
committee  meetings  that  ordinarily  may 
be  closed,  where  necessary  and  in 
accordance  with  FACA  criteria,  include 
the  review,  discussion,  and  evaluation 
of  drafts  of  regulations  or  guidelines  or 
similar  preexisting  internal  agency 
documents,  but  only  if  their  premature 
disclosure  is  likely  to  significantly 
frustrate  implementation  of  proposed 
agency  action;  review  of  trade  secrets 
and  confidential  commercial  or 
financial  information  submitted  to  the 
agency;  consideration  of  matters 
involving  investigatory  files  compiled 
for  law  enforcement  purposes;  and 
review  of  matters,  such  as  personnel 
records  or  individual  patient  records, 
where  disclosure  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

Examples  of  portions  of  FDA  advisory 
committee  meetings  that  ordinarily  shall 
not  be  closed  include  the  review, 
discussion,  and  evaluation  of  general 
preclinical  and  clinical  test  protocols 
and  procedures  for  a  class  of  drugs  or 
devices;  consideration  of  labeling 
requirements  for  a  class  of  marketed 
drugs  or  devices;  review  of  data  and 
information  on  specific  investigational 
or  marketed  drugs  and  devices  that  have 
previously  been  made  public; 
presentation  of  any  other  data  or 
information  that  is  not  exempt  from 
public  disclosure  pursuant  to  the  FACA, 
as  amended;  and,  deliberation  to 
formulate  advice  and  recommendations 
to  the  agency  on  matters  that  do  not 
independently  justify  closing.This 
notice  is  issued  under  section  10(a)(1) 
and  (2)  of  the  Federal  Advisory 
Committee  Act  (5  U.S.C.  app.  2),  and 
FDA's  regulations  (21  CFR  part  14)  on 
advisory  committees. 

Dated:  June  15,  1995. 
Linda  A.  Suydam, 

Interim  Deputy  Commissioner  for  Opemtions. 
|FR  Doc.  95-15147  Filed  6-20-95;  8:45  am] 

MLUNQ  COM  41M-01-F 


National  Institutes  of  Health 

Notice  of  Meeting  of  the  NIH  Director's 
Advisory  Panel  on  Clinical  Research 

Notice  is  hereby  given  that  the  NIH 
Director's  Advisory  Panel  on  Clinical 
Research,  a  group  reporting  to  the 
Advisory  Committee  to  the  Director 
(ACD),  National  Institutes  of  Health 
(NIH),  urill  meet  in  public  session  at  the 
William  H.  Natcher  Building  (Building 
45)  Conference  Center,  Conference 
Room  E1/E2,  National  Institutes  of 
Health,  Bethesda,  Maryland  20892,  on 
July  7, 1995,  from  8:30  a.m.  until 
approximately  3:30  p.m. 


The  goal  of  the  Panel  is  to  review  the 
status  of  clinical  research  in  the  United 
States  and  to  make  recommendations  to 
the  ACD  about  how  to  ensure  its 
effective  continuance.  Topics  to  be 
considered  at  this  and  subsequent 
meetings  will  include,  but  not  be 
limited  to,  financing  of  clinical  research; 
roles  of  the  General  Clinical  Research 
Centers  and  the  NIH  Clinical  Center; 
attracting  and  training  future  clinical 
researchers;  conduct  of  clinical  trials; 
and  peer  review  of  clinical  research. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other  special 
accommodations,  should  contact  the 
person  named  below  in  advance  of  the 
meeting. 

Attendance  may  be  limited  to  seat 
availability.  If  you  plan  to  attend  the 
meeting  as  an  observer  or  if  you  would 
like  additional  information,  please 
contact  Mrs.  Janet  Smith,  National 
Institutes  of  Health,  Building  10,  Room 
lC-116, 10  Center  Drive,  MSC  1154. 
Bethesda.  Maryland  20892-1154, 
telephone  (301)  402-3444,  fax  (301) 
402-3443,  by  June  30. 1995. 

Effective  Date:  June  15. 1995. 
Ruth  L.  Kirschstein, 

Deputy  Director.  NIH. 

(PR  DcK.  95-15155  Filed  6-20-95;  8:45  am) 

BILUNG  CODE  414O-01-M 


National  Heart,  Lung,  and  Blood 
Institute;  Notice  of  Closed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  Heart, 
Lung,  and  Blood  Special  Emphasis 
Panel  (SEP)  meetings: 

Name  of  SEP:  Gene  Nutrient  Interaction  in 
the  Pathogenesis  of  Congenital  Heart  Defects. 

ZJate;  July  10-11,1995. 

Time:  7  p.m. 

Place:  Holiday  inn.  Bethesda.  Maryland. 

Contact  Person:  Anthony  M.  Coelho.  Jr., 
M.D.,  Two  Rockledge  Building,  6701 
Rockledge  Drive,  Room  7182,  Bethesda. 
Maryland  20892-7924.  (301)  435-0277. 

Purpose/ Agenda:  To  review  and  evaluate 
grant  applications. 

Name  of  SEP:  SCOR  on  Ischemic  Heart 
Disease  in  Blacks. 

Dote:  July  19-20.  1995. 

Time:  7  p.m. 

Place:  Holiday  Inn.  Chevy  Chase. 
Maryland. 

Contact  Person:  S.  Charles  Selden.  Ph.D.. 
Two  Rockledge  Building.  6701  Rockledge 
Drive,  Room  7196.  Bethesda.  Maryland 
20892-7924.  (301)  435-0288 

Purpose/ Agenda:  To  review  and  evaluate 
grant  applications. 

These  meetings  will  be  closed  in 
accordance  with  the  provisions  set  forth  in 
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sees.  552b(c)(4)  and  552b{c)(6),  Title  5.  U.S.C 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  93.837,  Heart  and  Vascular 
Diseases  Research;  93.838.  Lung  Diseases 
Research;  and  93.839,  Blood  Diseases  and 
Resources  Research,  National  Institutes  of 
Health) 

Dated:  June  14, 1995. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NIH. 
(FR  Doc.  95-15159  Fil'^d  fr-20-95;  8:45  am) 

BILUNG  COOE  4140-01-M 


Division  of  Research  Grants;  Notice  of 
Closed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following  Division 
of  Research  Grants  Special  Emphasis 
Panel  (SEP)  meetings: 

Purpose/Agenda 

To  review  individual  grant  applications. 

Name  of  SEP:  Microbiological  and 
Immunological  Sciences. 

Date:  July  7.  1995. 

Time:  1  p.m. 

Phce:  NIH,  Rociiledge  II.  Room  4194, 
Telephone  Conference. 

Contact  Person:  Dr.  Sami  Mayyasi, 
Scientific  Review  Administrator.  6701 
Rockledge  Drive,  Room  4194,  Bethesda,  MD 
20892,(301)435-1216. 

Name  of  SEP:  Microbiological  and 
Immunological  Sciences. 

Date:  July  7. 1995. 

Time:  1  p.m. 

P/oce;.NIH,  Rockledge  II,  Room  4204. 
Telephone  Conference. 

Contact  Person:  Dr.  Calbert  Laing, 
Scientific  Review  Admin.,  6701  Rockledge 
Drive,  Room  4204,  Bethesda.  MD  20892. 
(301T435-1221. 

Name  of  SEP:  Microbiological  and 
Immunological  Sciences. 

Dote;  July  10,  1995. 

Time:  1  p.m. 

Place:  NIH,  Rockledge  II,  Room  4204. 
Telephone  Conference. 

Contact  Person:  Dr.  Calbert  Laing. 
Scientific  Review  Admin.,  6701  Rockledge 
Drive,  Room  4204,  Bethesda,  MD  20892, 
(301)435-1221. 

Name  of  SEP:  Microbiological  and 
Immunological  Sciences. 
Date:  July  M),  1995. 
Time:  1  p.m. 

Place:  NIH,  Rockledge  II.  Room  4208, 
Telephone  Conference. 

Contact  Person:  Dr.  Anita  Weinblatt, 
Scientific  Review  Admin.,  6701  Rockledge 
Drive,  Room  4208.  Bethesda,  MD  20892. 
(301)435-1224. 


Name  of  SEP:  Microbiological  and 
Immunological  Sciences. 

Dote:Julyl2. 1995. 

Time:  1  p.m. 

Place:  NIH,  Rockledge  II,  Room  4208, 
Telephone  Conference. 

Contact  Person:  Dr.  Anita  Weinblatt, 
Scientific  Review  Admin.,  6701  Rockledge 
Drive,  Room'4208,  Bethesda.  MD  20892, 
(301)  435-1224. 

Name  of  SEP:  Microbiological  and 
Immunological  Sciences. 

Date.  July  14, 1995. 

Time:  1  p.m. 

Place:  NIH,  Rockledge  n,  Room  4208, 
Telephone  Conference. 

Contact  Person:  Dr.  Anita  Weinblatt, 
Scientific  Review  Admin.,  6701  Rockledge 
Drive,  Room  4208,  Bethesda,  MD  20892, 
(301)  435-1224. 

The  meetings  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6),  Title  5,  U.S.C 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and^or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306.  93.333,  93.337,  93.393- 
93.396,  93.837-93.844,  93.846-93.878, 
93.892,  93.893,  National  Institutes  of  Health, 
HHS) 

Dated:  June  14, 1395. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NIH. 
(FR  Doc.  95-15158  Filed  6-20-95;  8:45  ami 

BILUNG  CODE  414O-01-M 


Division  of  Research  Grants;  Notice  of 
Closed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  Division 
of  Research  Grants  Special  Emphasis 
Panel  (SEP)  meetings: 

Purpose/Agenda 

To  review  individual  grant  applications. 

Name  of  SEP:  Clinical  Sciences. 

Dote:  July  5,  1995. 

T/me:  1:00  p.m. 

Place:  NIH,  Rockledge  II,  Room  4100, 
Telephone  Conference. 

Contact  Person:  Dr.  Jeanne  Ketley, 
Scientific  Review  Admin.,  6701  Rockledge 
Drive.  Room  4100,  Bethesda,  MD  20892, 
(301)  435-1789. 

"Name  of  SEP:  Clinical  Sciences. 

Date;  July  10,  1995. 

Tj'/ne;  8:30  a.m. 

Place:  Holiday  Inn,  Chevy  Chase,  MD. 

Contact  Person:  Dr.  Gopal  Sharraa, 
Scientific  Review  Admin.,  6701  Rockledge 
Drive,  Room  4112,  Bethesda,  MD  20892, 
'  (301)435-1783. 

Name  of  SEP:  Clinical  Sciences. 

ZJote:  July  11,1995. 


'    Time:  9:30  a.m. 

Place:  NIH,  Rockledge  II,  Room  4122. 
Telephone  Conference. 

Contact  Person:  Dr.  Krish  Krishnan, 
Scientific  Review  Admin.,  6701  Rockledge 
Drive,  Room  4122,  Bethesda,  MD  20892, 
(301)  435-1779. 
Name  of  SEP:  Multidisciplinary  Sciences. 
Dote.July  12-13, 1995. 
Time:  7:30  p.m. 

Place:  The  Colony,  New  Haven,  CT. 
Contact  Person:  Dr.  Donald  Schneider, 
Scientific  Review  Admin.,  6701  Rockledge 
Drive,  Room  5104,  Bethesda,  MD  20892. 
(301)  435-1165. 

Name  of  SEP:  Behavioral  and 
Neurosciences. 
Date/July  15, 1995. 
Time;  1:00  p.m. 

Place:  NIH,  Rockledge  II,  Room  5204, 
Telephone  Conference. 

Contact  Person:  Dr.  Bob  Weller,  Scientific 
Review  Administrator,  6701  Rockledge  Drive, 
Room  5204,  Bethesda,  MD  20892,  (301)  435- 
1261. 

Name  o/ SEP:  Microbiological  and 
Immunological  Sciences. 
Z?ote;  July  17,1995. 
Time:  11:00  a.m. 

Place:  NIH,  Rockledge  11,  Room  4194, 
Telephone  Conference. 

Contact  Person:  Dr.  Sami  Mayyasi, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  4194,  Bethesda,  MD 
20892,(301)435-1216. 

Name  of  SEP:  Microbiological  and 
Immunological  Sciences. 
Date;  July  18,  1995. 
Time;  11:00  a.m. 

Place:  NIH,  Rockledge  II,  Room  4194, 
Telephone  Conference. 

Contact  Person:  Dr.  Sami  Mayyasi, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive.  Room  4194,  Bethesda,  MD 
20892(301)435-1216. 

Name  of  SEP:  Microbiological  and 
Immunological  Sciences. 
Date;  July  18,1995. 
Time:  2:00  p.m. 

Place:  NIH,  Rockledge  II.  Room  4194. 
Telephone  Conference. 

Contact  Person;  Dr.  Sami  Mayyasi. 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  4194,  Bethesda,  MD 
20892(301)435-1216. 
iVome  of  SEP:  Multidisciplinary  Sciences. 
Date:  July  20,  1995. 
Time;  1:00  p.m. 

Place:  NIH,  Rockledge  II,  Room  5106. 
Telephone  Conference. 

Contact  Person:  Dr.  Richard  Panniers. 
Scientific  Review  Admin.,  6701  Rockledge 
Drive,  Room  5106,  Bethesda,  MD  20892  (301) 
435-1166. 

Name  of  SEP:  Behavioral  and 
Neurosciences. 
Date;  July  21,1995. 
Time:  10:00  a.m. 

Place:  NIH,  Rockledge  II,  Room  5196, 
Telephone  Conference. 

Contact  Person:  Ms.  Carol  Campbell. 
Scientific  Review  Admin.,  6701  Rockledge 
Drive,  Room  5196.  Bethesda,  MD  20892  (301) 
435-1257. 
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Name  of  SEP:  Biological  and  Physiological 
Sciences. 

Etate;  July  21.1995. 

Time:  2.00  p.m. 

Place:  NIH.  Rockledge  II,  Room  6152, 
Telephone  Conference. 

Contact  Person:  Dr.  Jerry  Roberts,  Scientific 
Review  Administrator,  6701  Rockledge  Drive, 
Room  6152,  Bethesda,  MD  20892  (301)  425- 
1037. 

Name  of  SEP:  Chemistry  and  Related 
Sciences. 

Date:  July  25, 1995. 

Time:  2:00  p.m. 

Place:  NIH,  Rockledge  II,  Room  4148, 
Telephone  Conference. 

Contact  Person:  Dr.  Philip  Perkins, 
Scientific  Review  Admin.,  6701  Rockledge 
Drive,  Room  4148.  Bethesda,  MD  20892  (301) 
435-1718. 

Name  of  SEP:  Chemistry  and  Related 
Sciences. 

Date;July  25, 1995. 

Time:  2:00  p.m. 

Place:  NIH,  Rockledge  II,  Room  4172, 
Telephone  Conference. 

Contact  Person:  Dr.  John  Beisler,  Scientific 
Review  Admin.,  6701  Rockledge  Drive,  Room 
4172,  Bethesda,  MD  20892  (301)  435-1727. 

Name  of  SEP:  Biological  and  Physiological 
Sciences. 

Date;  July  27-28,  1995. 

Time:  8:30  a.m. 

Place:  Marriott  Hotel.  Bethesda,  MD. 

Contact  Person:  Dr.  Robert  Su,  Scientific 
Review  Administrator,  6701  Rockledge  Drive, 
Room  5144.  Bethesda,  MD  20892  (301)  435- 
1025. 

Purpose/Agenda 

To  review  Small  Business  Innovation 
Research  Program  grant  applications. 

Name  of  SEP:  Behavioral  and 
Neurosciences. 

Z)ate;July  7, 1995. 

Time:  8:30  a.m. 

Place:  Doubletree  Hotel,  Rockville,  MD. 

Contact  Person:  Dr.  Luigi  Giacometti, 
Scientific  Review  Admin.,  6701  Rockledge 
Drive,  Room  5170,  Bethesda,  MD  20892, 
(301)435-1246. 

Name  of  SEP:  Behavioral  and 
Neurosciences. 

DOte;July  13-14,1995. 

Time:  9:00  a.m. 

Place:  Embassy  Suites,  Washington,  DC. 

Contact  Person:  Dr.  Anita  Sostek,  Scientific 
Review  Admin.,  6701  Rockledge  Drive,  Room 
5202,  Bethesda,  MD  20892,  (301)  435-1260. 

Name  of  SEP:  Multidisciplinary  Sciences. 

Dote;July  20-21,  1995. 

Time:  8:00  a.m. 

Place:  Hyatt  Regency  Hotel,  Bethesda,  MD. 

Contact  Person:  Dr.  Donald  Schneider, 
Scientific  Review  Admin.,  6701  Rockledge 
Drive.  Room  5104,  Bethesda,  MD  20892, 
(301)435-1165. 

Name  of  SEP:  Multidisciplinary  Sciences. 

Date:  ]uly  24,  1995. 

Time:  8:00  a.m. 

Place:  Embassy  Suites  Hotel,  Washington, 
DC. 

Contact  Person:  Dr.  Eileen  Bradley, 
Scientific  Review  Admin..  6701  Rockledge 


Drive,  Room  5120,  Bethesda,  MD  20892, 
(301)435-1179. 

Name  of  SEP:  Multidisciplinary  Sciences. 

Date:  July  30-August  1, 1995. 

Time:  6:00  p.m. 

Place:  Ritz-Carlton  Hotel,  Pentagon  City, 
VA. 

Contact  Person:  Dr.  Richard  Panniers, 
Scientific  Review  Admin..  6701  Rockledge 
Drive,  Room  5106,  Bethesda.  MD  20892. 
(301)435-1166. 

The  meetings  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6),  Title  5,  U.S.C. 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  projjerty  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  urgent 
need  to  meet  timing  limitations  imposed  by 
the  grant  review  cycle. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  93.333,  93.337,  93.393- 
93.396,  93.837-93.844,  93.846-93.878, 
93.892,  93.893,  National  Institutes  of  Health, 
HHS) 

Dated:  June  14,  1995. 
Susan  K.  Feldman, 

Committee  Management  Officer,  NIH. 

(FR  Doc.  95-15160  Filed  6-20-95;  8:45  am] 

BILUNG  COOE  4140-01-M 


ADVISORY  COUNCIL  ON  HISTORIC 
PRESERVATION 

Notice  of  Meeting. 

SUMMARY:  Notice  is  hereby  given  that 
the  Advisory  Council  on  Historic 
Preservation  will  meet  on  Monday,  June 
26,  1995.  The  meeting  will  be  held  in 
the  Conference  Center,  Rooms  A&B,  at 
the  Denver  Public  Library,  13th  Avenue 
and  Broadway  Street,  Denver,  Colorado, 
begiiming  at  8:30  a.m. 

The  Council  was  established  by  the 
National  Historic  Preservation  Act  of 
1966  (16  U.S.C.  Section  470)  to  advise 
the  President  and  the  Congress  on 
matters  relating  to  historic  preservation 
and  to  comment  upon  Federal,  federally 
assisted,  and  federally  licensed 
undertakings  having  an  effect  upon 
properties  listed  in  or  eligible  for 
inclusion  in  the  National  Register  of 
Historic  Places.  The  Council's  members 
are  the  Architect  of  the  Capitol;  the 
Secretaries  of  the  Interior,  Agriculture, 
Housing  and  Urban  Development,  and 
Transportation;  the  Administrators  of 
the  Environmental  Protection  Agency 
and  General  Services  Administration; 
the  Chairman  of  the  National  Trust  for 
Historic  Preservation;  the  President  of 
the  National  Conference  of  State 


Historic  Preservation  Officers;  a 
Governor;  a  Mayor;  a  Native  American; 
and  eight  non-Federal  members 
appointed  by  the  President. 

The  agenda  for  the  meeting  includes 
the  following: 

I.  Chairman's  Welcome/Opening 

II.  Task  Force  Report  on  Council's 
Policy  Statement  on  Affordable 
Housing  and  Historic  Preservation. 
Action. 

ni.  Task  Force  Report  on  Council's 

Regulations.  Status  Report.  Discussion 

and  Action, 
rv.  Legislative  Request  from 

Congressional  Committee.  Discussion 

and  Action. 

V.  Proposal  for  Executive  Order  on 
Historic  Preservation.  Discussion 

VI.  National  Park  Service 
Reorganization  and  Historic 
Preservation.  Report. 

Vn.  Section  106  Cases 

VIII.  Executive  Director's  Report 

IX.  New  Business 

X.  Adjourn 

Note:  The  meetings  of  the  Council  are  open 
to  the  public.  If  you  need  special 
accommodations  due  to  a  disability,  please 
contact  the  Advisory  Council  on  Historic 
Preservation,  1100  Pennsylvania  Avenue 
NW.,  Room  809.  Washington,  DC.  202-606- 
8503,  at  least  seven  (7)  days  prior  to  the 
meeting. 

FOR  FURTHER  INFORMATION  CONTACT: 
Additional  information  concerning  the 
meeting  is  available  from  the  Executive 
Director,  Advisory  Council  on  Historic 
Preservation,  1100  Pennsylvania 
Avenue  NW.,  #809,  Washington,  DC 
20004. 

Dated:  June  15,  1995. 
Robert  D,  Bush. 

Executive  Director. 

|FR  Doc.  95-15092  Filed  6-20-95;  8:45  ami 

BILLING  COOE  4310-10-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[AK-064-141O-OO-P] 

Alaska;  Notice  for  Publication; 
F-14880-J;  Alaska  Native  Claims 
Selection 

In  accordance  with  Departmental 
regulation  43  CFR  2650.7(d),  notice  is 
hereby  given  that  a  decision  to  issue 
conveyance  under  the  provisions  of  Sec. 
14(a)  of  the  Alaska  Native  Claims 
Settlement  Act  of  December  18,  1971,  43 
U.S.C.  1601,  1614(a),  will  be  issued  to 
Kikiktagruk  Inupiak  Corporation  for 
approximately  10  acres.  The  lands 
involved  are  in  the  vicinity  of  Kotzebue, 
Alaska,  located  within  Sees.  18,  19  and 
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30.  T.  16N..  R.  15  W..  Kateel  River 
Meridian,  Alaska. 

A  notice  of  the  decision  will  be 
published  once  a  week,  for  four  (4) 
consecutive  weeks,  in  the  Arctic 
Sounder.  Copies  of  the  decision  may  be 
obtained  by  contacting  the  Alaska  State 
Office  of  the  Bureau  of  Land 
Management,  222  West  Seventh 
Avenue,  #13,  Anchorage,  Alaska  99513- 
7599  {(907)  271-5960). 

Any  party  claiming  a  property  interest 
which  is  adversely  affected  by  the 
decision,  an  agency  of  the  Federal 
government  or  regional  corporation, 
shall  have  until  July  21,  1995  to  file  an 
appeal.  However,  parties  receiving 
service  by  certified  mail  shall  have  30 
day's  from  the  date  of  receipt  to  file  an 
appeal.  Appeals  must  be  filed  in  the 
Bureau  of  Land  Management  at  the 
address  identified  above,  where  the 
requirements  for  filing  an  appeal  may  be 
obtained.  Parties  who  do  not  file  an 
appeal  in  accordance  with  the 
requirements  of  43  CFR  Part  4,  Subpart 
E.  shall  be  deemed  to  have  waived  their 
rights. 

Carolyn  A.  Bailey, 

Land  Law  Examiner,  Branch  of  Northern 
Adjudication. 
|FR  Doc.  95-15153  Filed  6-20-95;  8:45  ami 

BIUJNG  COOe431(KJA-M 


will  begin  at  7  p.m.  All  comments  will 
be  recorded. 

ADDRESSES:  Comments  on  the  DEIS 
should  be  sent  to  the  Bureau  of  Land 
Management,  Rawlins  District  Office, 
Attn:  Larry  Kmoch,  P.O.  Box  670, 
Rawlins,  WY  82301. 
SUPPLEMENTARY  INFORMATION:  The 
proposed  project  is  to  explore  for  and 
develop  uranium  reserves  present  in  the 
Battle  Springs  Formation  at  depths  of 
approximately  2,500  to  3,500  feet  below 
the  surface  of  Green  Mountain.  Project- 
required  lands  encompass  a  maximum 
of  515  acres  within  portions  of 
Townships  24  through  28  North,  Ranges 
91  through  93  West.  The  proposed 
project  entails  the  construction, 
operation,  and  reclamation  of  an 
underground  uranium  mine  and 
associated  facilities  by  the  Green 
Mountain  Mining  Venture.  A 
transportation  corridor  connecting  the 
proposed  mine  with  the  Sweetwater 
Uranium  Mill,  approximately  27  miles 
to  the  south,  would  involve  the 
construction  of  a  new  transportation 
route  and/or  upgrade  of  existing  roads. 

Dated:  June  14, 1995. 
Alan  R.  Pierson, 

State  Director. 

[FR  Doc.  95-15156  Filed  6-20-95;  8:45  am] 

BILUMG  COO€  4310-22-P 


[WY-030-05-1990-01] 

Notice  Of  Availability  of  Jackpot  Mine 
Project  Draft  Environmental  Impact 
Statement  (DEIS) 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

SUMMARY:  The  Bureau  of  Land 
Management  aimounces  the  availability 
of  the  Jackpot  Mine  Project  Draft 
Environmental  Impact  Statement  which 
analyzes  the  environmental 
consequences  of  an  underground 
uranium  mine  proposed  for  the 
southern  side  of  Green  Mountain,  14 
miles  southeast  of  Jeffrey  City  in 
Fremont  County,  Wyoming. 
DATES:  Comments  on  the  DEIS  will  be 
accepted  for  60  days  following  the  date 
that  the  Environmental  Protection 
Agency  publishes  their  Notice  of 
Availability  in  the  Federal  Register.  The 
EPA  notice  is  expected  to  be  published 
on  June  23, 1995.  Public  meetings  to 
gather  additional  comment  will  be  held 
as  follows:  July  18,  School  District  25 
Central  Administration  Building, 
Riverton.  Wyoming;  July  19,  Fire  Hall, 
Jeffrey  City,  Wyoming;  July  20,  BLM 
District  Office,  Rawlins,  Wyoming;  July 
24,  White  Mountain  Library,  Rock 
Springs,  Wyoming.  All  of  the  meetings 


[WY-040-05-1 310-01] 

Bureau  of  Land  Management 

Notice  of  Availability  of  Texaco's 
Stagecoach  Draw  Unit  Final 
Environmental  Impact  Statement 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  availability  of 

Texaco's  Stagecoach  Draw  Unit  Final 

Environmental  Impact  Statement. 

SUMMARY:  The  Bureau  of  Land 
Management  (BLM)  announces  the 
availability  of  Texaco's  Stagecoach 
Draw  Unit  Final  EIS  analyzing  the 
environmental  consequences  of  a 
proposed  72  well  natural  gas 
development  and  production  operation 
in  the  Stagecoach  Draw  Unit 
approximately  7  miles  southwest  of 
Farson,  Wyoming,  Sweetwater  County. 
The  project  area  encompasses  23,575 
acres  within  portions  of  Townships  22, 
23,  and  24  north,  ranges  107  and  108 
North. 

DATES:  Comments  on  the  FEIS  will  be 
accepted  for  30  days  following  the  date 
that  the  Environmental  Protection 
Agency  (EPA)  publishes  their  Notice  of 
Availability  in  the  Federal  Register.  The 


EPA  notice  is  expected  to  be  published 
on  June  30, 1995. 

ADDRESSES:  Comments  on  the  FEIS 
should  be  sent  to  Bureau  of  Land 
Management.  Bill  McMahan  (Project 
Coordinator).  P.O.  Box  1869,  Rock 
Springs,  Wyoming  82902-1869. 
SUPPLEMENTARY  INFORMATION:  The 
Environmental  Impact  Statement  (EIS) 
assesses  the  environmental 
consequences  of  the  Federal  approval  of 
the  Texaco  USA  proposal  to  develop  a 
23,575  acre  natural  gas  field  by  drilling 
72  wells  on  an  average  spacing  of  320 
acres  over  the  next  6  to  10  years.  The 
FEIS  is  a  supplement  to  the  DEIS, 
published  March  10,  1995,  and  contains 
the  following  material: 

•Incorporates  by  reference  most  of  the 
material  presented  in  the  DEIS  and 
identifies  the  changes  to  the  DEIS 
required  as  a  result  of  additional 
information. 

•Public  comment  subsequent  to 
publishing  of  the  DEIS. 

•The  corrections  and  additions  to  the 
DEIS. 

•Comments  received  on  the  DEIS. 

•Responses  to  the  comments. 

Thirteen  comment  letters  were 
received  by  the  BLM  on  the  DEIS.  The 
EPA,  based  on  procedures  they  use  to 
evaluate  the  adequacy  of  the 
information  in  an  EIS,  gave  the  DEIS  a 
rating  of  LO-1  (Lack  of  Objection, 
Adequate  Information).  No  substantive 
changes  are  required  to  the  proposal. 
The  DEIS  adequately  set  forth  the 
environmental  impacts  of  the  proposal. 

-  Dated:  June  14,  1995. 

Alan  R.  Pierson, 

State  Director 

jFR  Doc.  95-15157  Filed  6-20-95:  8:45  amj 

BILLING  CODE  4310-22-P 


Bureau  of  Land  Management 

ICA-064-05-1430-00,  CACA  18111] 

Realty  Action;  Classification  of  Public 
Lands  for  Recreation  and  Public 
Purposes;  San  Bernardino  Co.,  CA 

AGENCY:  Bureau  of  Land  Management, 
Department  of  the  Interior. 
ACTION:  Notice  of  Realty  Action; 
Recreation  and  Public  Purpose  Act 
Classification,  San  Bernardino  County. 
California. 

SUMMARY:  The  following  described  land 
has  been  examined  and  found  suitable 
for  classification  for  lease  and 
subsequenrconveyance  to  Kern  County 
under  the  provisions  of  the  Recreation 
and  Public  Purposes  Act.  as  amended 
(43  U.S.C.  869  et  seq). 
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San  Bernardino  Meridian 

T.11N.,R.9W., 

Sec.  34.  N1/2N1/2SW1/4NE1/4NW1/ 
4NW1/4,  N1/2N1/2SE1/4NW1/4NW1/ 
4NW1/4. 
Containing  1.25  acres  of  public  land,  more 
or  less. 

SUPPLEMENTARY  INFORMATION:  The 
County  of  Kern  has  applied  to  expand 
the  area  currently  leased  for  the  North 
Edwards  Community  Park.  The  land 
will  be  leased  during  the  development 
stage,  and  subsequently  conveyed  upon 
substantial  completion  of  the  approved 
plan  of  development.  The  lands  are  not 
needed  for  Federal  purposes,  and 
conveyance  would  be  consistent  with 
the  1980  California  Desert  Conservation 
Area  Plan,  as  amended.  The  lease  and 
conveyance  of  the  land  would  be  subject 
to  the  following  terms  and  conditions: 

1.  Provisions  of  the  Recreation  and 
Public  Purpose  Act  and  applicable 
regulations  of  the  Secretary  of  the 
Interior. 

2.  A  right  of  way  to  the  United  States 
for  ditches  and  canals,  pursuant  to  the 
Act  of  August  30,  1980  (43  U.S.C. 
945). 

3.  A  reservation  of  all  minerals  to  the 
United  States,  and  the  right  to 
prospect,  mine,  and  remove  the 
minerals. 

Publication  of  this  Notice  in  the 
Federal  Register  segregates  the  public 
lands  from  all  other  forms  of 
appropriation  under  the  public  land 
laws  and  the  general  mining  laws,  but 
not  the  mineral  leasing  laws  or  the 
Recreation  and  Public  Purpose  Act. 

Detailed  information  concerning  this 
action  is  available  for  review  at  the 
California  Desert  District,  6221  Box 
Springs  Blvd.,  Riverside,  CA  92507.  For 
a  period  of  45  days  after  publication  of 
this  notice  in  the  Federal  Register 
interested  parties  may  submit  comments 
to  the  District  Manager,  California 
Desert  District,  in  care  of  the  above 
address.  Objections  will  be  reviewed  by 
the  State  Director,  who  may  sustain, 
vacate,  or  modify  this  realty  action.  In 
the  absence  of  any  adverse  comments, 
the  classification  will  become  effective 
60  days  after  publication  of  this  notice 
in  the  Federal  Register. 

Dated:  June  5. 1995. 
Henri  R.  Bisson. 

District  Manager. 

|FR  Doc.  95-15196  Filed  6-20-95;  8:45  ami 

BILUNG  CODE  4310-40-P 


Fish  and  Wildlife  Service 

Endangered  and  Threatened  Species 
Permit  Application 

AGENCY:  Fish  and  Wildlife.  Interior. 
ACTION:  Notice  of  availability. 

Availability  of  an  Environmental 
Assessment  and  Receipt  of  an 
Application  for  a  Permit  to  Allow 
Incidental  Take  of  3  Threatened  and 
Endangered  Species  and  19  Other 
Species  by  the  City  of  Poway  and  its 
Redevelopment  Agency,  in  San  Diego 
•  County,  California. 
SUMMARY:  This  notice  advises  the  public 
that  the  City  of  Poway  and  its 
Redevelopment  Agency  (applicants) 
have  applied  to  the  U.S.  Fish  and 
Wildlife  Service  (Service)  for  an 
incidental  take  permit  (PRT-803743) 
pursuant  to  section  10(a)(1)(B)  of  the 
Endangered  Species  Act  of  1973,  as 
amended  (Act).  The  application  package 
includes  a  Habitat  Conservation  Plan 
(HCP)  and  Implementing 
Agreement(IA).  The  proposed  incidental 
take  would  occur  as  a  result  of  habitat 
disturbance  associated  with  residential 
and  limited  municipal  development. 
The  requested  permit  would  authorize 
incidental  take  of  the  threatened  coastal 
California  gnatcatcher  (Polioptila 
californica  californica),  endangered 
least  Bell's  vireo  (Vireo  bellii  pusillus). 
and  endangered  southwestern  willow 
flycatcher  (Empidonax  traillii  extimus). 

The  applicants  also  request  coverage 
of  an  additional  19  unlisted,  sensitive 
species  (11  plant,  8  animal)  that  occur 
within  the  City's  jurisdiction.  The  HCP 
proposes  to  conserve  all  22  species 
according  to  standards  required  for 
listed  species  under  the  Act,  such  that, 
barring  unforeseen  circumstances,  the 
unlisted  species  could  be  amended  to 
the  10(a)(1)(B)  permit  to  authorize 
incidental  take  of  these  species  should 
they  be  federally  listed  within  the  term 
of  the  50-year  permit.  Concurrent  with 
the  proposed  issuance  of  the  Federal 
10(a)(1)(B)  permit,  the  California 
Department  of  Fish  and  Game  proposes 
to  issue  a  management  authorization  for 
the  22  species  under  section  2081  of  the 
California  Endangered  Species  Act. 

Preparation  of  the  HCP  is  a  condition 
of  Service  approval  of  a  significant 
roadway  extension  project,  which  will 
require  significant  mitigation.  Federal 
approval  of  the  HCP  also  is  required  as 
part  of  the  special  4(d)  rule  for  the 
California  gnatcatcher  (58  FR  65088). 
Incidental  take  of  the  gnatcatcher  is 
allowed  under  section  4(d)  of  the  Act  if 
take  results  from  activities  conducted 
pursuant  to  the  California  Natural 
Community  Conservation  Planning 


(NCCP)  Act,  NCCP  Process  Guidelines, 
and  NCCP  Southern  California  Coastal 
Sage  Scrub  Conservation  Guidelines. 

In  addition  to  the  permit  application, 
the  Service  also  announces  the 
availability  of  an  Environmental 
Assessment  (EA).  The  EA  evaluates  the 
effects  on  the  human  environment  of  the 
proposed  action:  issuance  of  the 
incidental  take  permit  and  approval  of 
the  HCP  and  lA.  This  notice  is  provided 
pursuant  to  section  10(c)  of  the  Act  and 
National  Environmental  Policy  Act 
regulations  (40  CFR  1506.6). 

DATES:  Written  comments  on  the  permit 
application  and  EA  should  be  received 
on  or  before  July  21, 1995. 

ADDRESSES:  Comments  regarding  the 
adequacy  of  the  HCP,  lA,  and  EA  should 
be  addressed  to  Mr.  Gail  Kobetich,  Field 
Supervisor,  U.S.  Fish  and  Wildlife 
Service,  2730  Loker  Avenue  West, 
Carisbad,  CA  92008;  FAX  (619)  431- 
9618.  Please  refer  to  permit  No.  PRT- 
803743  when  submitting  comments. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  Gilbert,  Fish  and  Wildlife 
Biologist,  at  the  above  address, 
telephone  (619)  431-9440.  Individuals 
wishing  copies  of  the  application  and 
EA  for  review  should  immediately 
contact  Ms.  Gilbert. 

SUPPLEMENTARY  INFORMATION:  The 
"take"  of  threatened  and  endangered 
species  is  prohibited  under  section  9  of 
the  Act  and  its  implementing 
regulations.  Take  is  defined,  in  part,  as 
killing,  harming,  or  harassing  listed 
species,  including  significant  habitat 
modification  that  results  in  death  of  or 
injury  to  listed  species.  Under  limited 
circumstances,  the  Service  may  issue 
permits  to  take  listed  species  if  such 
taking  is  incidental  to  otherwise  lawful 
activities.  Regulations  governing 
permits  are  in  50  CFR  17.22  and  17.32. 

The  proposed  action  would  allow 
incidental  take  of  3  listed  animal 
species  and  up  to  19  other  species 
within  the  City  of  Poway.  The  City  has 
jurisdiction  over  24.999  acres,  of  which 
approximately  16.678  acres  are  natural 
habitats.  To  minimize  and  mitigate  the 
impacts  of  the  proposed  take,  the 
applicants  propose  to  implement  the 
HCP  within  an  approximate  13.000-acre 
Resource  Conservation  Area  (RCA).  The 
RCA  includes  78  percent  of  all 
remaining  undeveloped  habitat  and  85 
percent  of  the  California  gnatcatcher 
habitat  (coastal  sage  scrub)  under  City 
jurisdiction.  Nearly  the  entire  extant 
gnatcatcher  population  within  the 
planning  area  occurs  within  the  RCA. 
The  endangered  southwestern  willow 
flycatcher  and  least  Bell's  vireo 
potentially  occur  within  the  riparian 
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habitat  of  the  RCA,  proposed  for  nearly 
100  percent  conservation. 

Residential,  limited  commercial,  and 
limited  public  infrastructure 
development  is  planned  within  and 
beyond  the  RCA.  Some  of  these  projects 
will  result  in  loss  of  natural  habitats. 

An  estimated  200  pairs  of 
gnatcatchers  occur  within  the  RCA  on 
6,210  of  the  remaining  7.300  acres  of 
coastal  sage  scrub  within  the  planning 
area.  Approximately  90  percent  of  the 
coastal  sage  scrub  within  the  RCA  is 
proposed  to  be  conserved  through 
various  measures,  resulting  in  a  net  loss 
of  approximately  20  pairs. 

Tne  applicants  propose  to  mitigate  for 
take  of  the  gnatcatcher  by  preserving  the 
above  mentioned  amount  of  habitat 
through  direct  acquisition  of  habitat  and 
through  protective  restrictions  or 
easements  on  lands  remaining  in  private 
ownership.  Acquisition  revenues  are 
expected  from  mitigation  fees  for 
development  of  coastal  sage  scrub 
within  and  beyond  the  RCA,  through  a 
provision  of  the  NCCP  process. 
Mitigation  credits  also  are  anticipated  to 
be  sold  to  parties  outside  of  the  City  of 
Poway's  jiuisdiction,  as  approved  by  the 
Service.  The  level  of  allowable 
residential  development  wdthin  the  RCA 
would  be  determined  by  existing  low- 
density  zoning  (various  levels)  and  by 
the  availability  of  municipal  water 
supply  (the  lack  of  which  would 
prevent  higher  building  densities). 
Currently,  the  majority  of  the  RCA  is  not 
served  by  municipal  water.  Existing 
land-use  restrictions  would  limit  the 
amount  of  development  to  2  acres  per 
parcel.  Mitigation  areas  for  these 
impacts  would  be  preserved  in  a  natural 
state  by  resource-management  zoning. 
The  balance  of  mitigation  lands 
remaining  in  private  ownership  would 
be  protected  by  ordinance. 

The  potential  multiple-species 
preserve  system  would  be  built  by 
incremental  additions  at  the  parcel 
level.  These  additions  are  proposed  to 
augment  and  connect  an  existing  system 
of  currently  disjimct,  publicly  owned 
lands  via  resource-management  zoning. 
Other  elements  of  the  HCP  address 
preserve  planning  in  a  regional  context: 
currently,  private  lands  with  especially 
high  biological  value  have  been 
identified  for  priority  acquisition  so  as 
to  ensure  the  preservation  of 
unconstrained  wildlands  and  their 
linkage  within  and  beyond  the  RCA. 
Selective  siting  of  development  at  the 
parcel  level  is  further  proposed  to 
minimize  impacts  to  relatively  rare  and 
sensitive  biological  habitats  and 

features.  The  achievement  of  a  viable, 
connected  natural  preserve  system  is 
proposed  under  the  HCP.  The  HCP 


includes  alternatives  ranging  from 
complete  preservation  of  native  habitats 
within  the  RCA  to  separate,  project-level 
efforts. 

The  EA  considers  the  environmental 
consequences  of  four  alternatives, 
including  the  proposed  action.  Under 
the  no  action  alternative,  the  proposed 
HCP  would  not  be  implemented.  The 
applicants  would  either  avoid  take  of 
listed  species  within  the  plaiming  area, 
or  apply  for  individual  10(a)(1)(B) 
permits  on  a  project-by-project  basis. 
Existing  land  use  and  enviromnental 
regulations  would  apply  to  all  projects 
proposed  within  the  plaiming  area. 
Existing  regulatory  practices  require 
mitigation  for  impacts  to  sensitive 
species  and  habitats  resulting  in  lands 
being  set  aside  for  open-space 
preservation.  However,  under  the  no 
action  alternative,  greater  habitat 
fragmentation  would  likely  occiu- 
because  the  lands  set  aside  for  open- 
space  preservation  would  not  be 
assembled  in  a  coordinated  preserve 
system.  Under  a  third  alternative,  the 
proposed  RCA  boundary  would  consist 
only  of  lands  already  preserved  in 
Poway;  i.e.,  cornerstone  lands  as 
identified  in  the  HCP,  the  parcels 
purchased  for  mitigation  of  the  Scripps- 
Poway  Parkway  Extension  project,  and 
slopes  over  45  percent  within  the  RCA. 
No  other  lands  would  be  included  in  the 
RCA  or  added  to  the  preserve.  The 
fourth  alternative  would  preserve  all 
identified  habitat  and  species  within  the 
RCA.  Development  would  be  prohibited 
within  the  proposed  RCA  boundary 
except  on  already  disturbed  areas  where 
such  development  would  not  impact  the 
viability  of  the  proposed  RCA. 

(Application  for  a  Permit  to  Allow  Incidental 
Take  of  3  Threatened  and  Endangered 
Species  and  19  Other  Species  by  the  Qty  of 
Poway  and  its  Redevelopment  Agency,  in 
San  Diego  County,  California) 

Dated:  June  15, 1995. 
William  F.  Shake. 

Acting  Deputy  Regiona]  Director,  Region  1, 
Portland,  Oregon. 

[FR  Doc.  95-15149  Filed  6-20-95;  8:45  am] 
BILUNG  COOe  4310-65-P 


Fish  and  Wildlife  Service 

North  American  Wetlands 
Conservation  Council;  Meeting 
Announcement 

agency:  Fish  and  Wildlife  Service. 
Department  of  the  Interior. 
ACTION:  Notice  of  meeting. 

summary:  The  North  American 
Wetlands  Conservation  Council 
(Council)  will  meet  on  July  19  to  review 


proposals  for  funding  submitted 
pursuant  to  the  North  American 
Wetlands  Conservation  Act.  Upon 
completion  of  the  Council's  review, 
proposals  will  be  submitted  to  the 
Migratory  Bird  Conservation 
Commission  with  recommendations  for 
funding.  The  meeting  is  open  to  the 
public. 

DATES:  July  19,  1995,  9:00  a.m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Fines  Resort  Hotel  on  Shore  Road  in 
Digby,  Nova  Scotia,  Canada.  The  North 
American  Wetlands  Conservation 
Council  Coordinator  is  located  at  U.S. 
Fish  and  Wildlife  Service,  Arlington 
Square  Building,  4401  N.  Fairfax  Drive, 
Suite  110,  Arlington,  Virginia  22203. 
FOR  FURTHER  INFORMATION  CONTACT: 
Coordinator,  North  American  Wetlands 
Conservation  Council,  (703)  358-1784. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  the  North  American 
Wetlands  Conservation  Act  (P.L.  101- 
233, 103  Stat.  1968,  December  13,  1989), 
the  North  American  Wetlands 
Conservation  Council  is  a  Federal-State- 
Private  body  which  meets  to  consider 
wetland  acquisition,  restoration, 
enhancement  and  management  projects 
for  recommendation  to  and  final 
approval  by  the  Migratory  Bird 
Conservation  Commission.  Proposals 
bom  State  and  private  sponsors  require 
a  minimum  of  50  percent  non-Federal 
matching  funds. 

Dated:  June  14,  1995. 
Mollie  H.  Beattie. 

Director.  U.S.  Fish  and  Wildlife  Service. 
[FR  Doc.  95-15152  Filed  6-20-95;  8:45  am) 
BtLUNQ  COOE  4310-S6-M 


INTERNATIONAL  TRADE 
COMMISSION 

pnvestlgatlon  No.  731-TA-700  (FlnaOl 

Disposable  Lighters  From  the  People's 
Republic  of  China 

Determination 

On  the  basis  of  the  record '  developed 
in  the  subject  investigation,  the 
Commission  determines,^  pursuant  to 
secUon  735(b)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  §  1673d(b))  (the  Act),  that  an 
industry  in  the  United  States  is  not 
materially  injured  or  threatened  with 
material  injury,  and  the  establishment  of 
an  industry  in  the  United  States  is  not 
materially  retarded,  by  reason  of 
imports  from  the  People's  Republic  of 


China  of  disposable  pocket  lighters, 
provided  for  in  subheadings  9613.10.00 
and  9613.20.00  of  the  Harmonized  Tariff 
Schedule  of  the  United  States,  that  have 
been  found  by  the  Department  of 
Conmierce  to  be  sold  in  the  United 
States  at  less  than  fair  value  (LTFV). 

Background 

The  Commission  instituted  this 
investigation  effective  December  13. 

1994,  following  a  preliminary 
determination  by  the  Department  of 
Commerce  that  imports  of  disposable 
pocket  lighters  from  the  People's 
Republic  of  China  were  being  sold  at 
LTFV  within  the  meaning  of  section 
733(b)  of  the  Act  (19  U.S.C.  §  1673b(b)). 
Notice  of  the  institution  of  the 
Commission's  investigation  and  of  a 
public  hearing  to  be  held  in  connection 
therewith  was  given  by  posting  copies 
of  the  notice  in  the  Office  of  the 
Secretary.  U.S.  International  Trade 
Commission.  Washington,  DC,  and  by 
publishing  the  notice  in  the  Federal 
Register  February  1,  1995  (60  FR  6289). 
The  hearing  was  held  in  Washington, 
DC,  on  March  21,  1995.  and  all  persons 
who  requested  the  opportunity  were 
permitted  to  appear  in  person  or  by 
counsel. 

Commission  transmitted  its 
determination  in  this  investigation  to 
the  Secretary  of  Commerce  on  June  12, 

1995.  The  views  of  the  Commission  are 
contained  in  USITC  Publication  2896 
(June  1995),  entitled  "Disposable 
Lighters  from  the  People's  Republic  of 
China:  Investigation  No.  731-TA-700 
(Final)." 

Issued:  June  13, 1995. 

By  order  of  the  Commission. 
Donna  R.  Koeimke, 
Secretary. 
|FR  Doc.  95-15180  Filed  6-20-95;  8:45  am] 

BILUNO  COOE  7020-02-P 


pnvestigations  Nos.  731-TA-703  and  704 
(Final)] 

Furfuryl  Alcohol  From  China  and 
South  Africa 

Determination 

On  the  basis  of  the  record  '  developed 
in  the  subject  investigations,  the 
Commission  determines,  pursuant  to 
section  735(b)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  §  1673d(b)l  (the  Act),  that  an 
industry  in  the  United  States  is 
materially  injured  by  reason  of  imports 
from  China  and  South  Africa  of  furfuryl 


alcohol. 2  that  have  been  foimd  by  the 
Department  of  Commerce  to  be  sold  in 
the  United  States  at  less  than  fair  value 
(LTFV). 

Background 

The  Commission  instituted  these 
investigations  effective  December  16, 

1994,  following  preliminary 
determinations  by  the  Department  of 
Commerce  that  imports  of  furfuryl 
alcohol  from  China  and  South  Africa 
were  being  sold  at  LTFV  within  the 
meaning  of  section  733(b)  of  the  Act  (19 
U.S.C.  §  1673b(b)).  Notice  of  the 
institution  of  the  Commission's 
investigations  and  of  a  public  hearing  to 
be  held  in  connection  therewith  was 
given  by  posting  copies  of  the  notice  in 
the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission, 
Washington,  DC,  and  by  publishing  the 
notice  in  the  Federal  Register  of  January 
19, 1995  (60  FR  3874).  The  hearing  was 
held  in  Washington,  DC,  on  May  3, 

1995,  and  all  persons  who  requested  the 
opportunity  were  permitted  to  appear  in 
person  or  by  counsel. 

The  Commission  transmitted  its 
determinations  in  these  investigations  to 
the  Secretary  of  Commerce  on  June  14, 
1995.  The  views  of  the  Commission  are 
contained  in  USITC  Publication  2897 
(June  1995),  entitled  "Furfuryl  Alcohol 
fit>m  The  People's  Republic  of  China 
and  South  Africa:  Investigations  Nos. 
731-TA-703  and  704  (Final)." 

Issued:  June  15, 1995. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretory'- 
|FR  Doc.  95-15177  Filed  6-20-95;  8:45  am) 

BILUNG  COOE  7020-02-P 

(Investigation  No.  332-360) 

Internationa!  Harmonization  of 
Customs  Rules  of  Origin 

AGENCY:  United  States  International 

Trade  Commission. 

ACTION:  Request  for  public  comment. 

EFFECTIVE  DATE:  June  12,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Eugene  A.  Rosengarden,  Director,  Office 
of  Tariff  Affairs  and  Trade  Agreements 
(O/TA&TA)  (202-205-2595),  or 
Lawrence  A.  DiRicco  (202-205-2606). 


1  The  record  is  defined  in  sec.  207.2(0  of  the 
Commission's  Rules  of  Practice  and  Procedure  (19 
CFR  207.2(f)). 

2  Commissioners  Rohr  and  Newquist  dissenting. 


I  The  record  is  defined  in  §  207.2(fl  of  the 
Commission's  rules  of  practice  and  procedure  (19 
CFR  207.2(f)). 


2  Furfuryl  alcohol  (C4H,0CHi0H).  also  called 
furyl  carbinol.  is  a  primary  alcohol  that  is  colorless 
or  pale  vellow  in  appearance.  It  is  used  in  the 
manufacture  of  resins  and  as  a  wetting  agent  and 
solvent  for  coating  resins,  nitrocellulose,  cellulose 
acetate,  and  other  soluble  dyes.  It  is  classifiable 
under  subheading  2932.13.00  of  the  Harmonized 
Tariff  Schedule  of  the  United  States  (HTS).  The 
chemical  has  an  assigned  Chemical  Abstracts 
Service  registry  number  of  CAS  98-00-0. 


Questions  with  regard  to  specific 

chapters  of  the  Harmonized  Tariff 

Schedule  of  the  United  States  (HTS) 

should  now  be  directed  to  the  following 

coordinators  in  view  of  product 

reassignments: 

Chapters  1-24,  41-49— Ronald  H.  Heller 

(202-205-2596) 
Chapters  25-40 — ^Edward  J.  Matusik 

(202-205-3356) 
Chapters  50-63— Thomas  W.  Divers 

(202-205-2609) 
Chapters  64-83,  86-89,  92-97— 

Lawrence  A.  DiRicco  (202-205- 

2606) 
Chapters  84-65,  90-91,  98-99— Craig  M. 

Houser  (202-205-2597) 
Parties  having  an  interest  in  particular 
products  or  HTS  chapters  and  desiring 
to  be  included  on  a  mailing  list  to 
receive  available  documents  pertaining 
thereto  should  advise  Diane  Whitfield 
by  phone  (202-205-2610)  or  by  mail  at 
the  Commission,  500  E  St  SW,  Room 
404,  Washington,  D.C.  20436.  Hearing 
impaired  persons  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202- 
205-1810.  The  media  should  contact 
Margaret  O'Laughlin,  Director,  Office  of 
Public  Affairs  (202-205-1819). 

Background 

Following  receipt  of  a  letter  from  the 
United  States  Trade  Representative 
(USTR)  on  January  25,  1995,  the 
Commission  instituted  Investigation  No. 
332-360,  International  Harmonization 
of  Customs  Rules  of  Origin,  under 
section  332(g)  of  the  Tariff  Act  of  1930 
(60  FR  19605,  April  19,  1995). 

The  investigation  is  intended  to 
provide  the  basis  for  Commission 
participation  in  work  pertaining  to  the 
Uruguay  Round  Agreement  on  Rules  of 
Origin  (ARO),  under  the  General 
Agreement  on  Tariffs  and  Trade  (GATT) 
1994  and  adopted  along  with  the 
Agreement  Establishing  the  World 
Trade  Organization  (WTO). 

The  ARO  is  designed  to  harmonize 
and  clarify  nonpreferential  rules  of 
origin  for  goods  in  trade  on  the  basis  of 
the  substantial  transformation  test; 
achieve  discipline  in  the  rules' 
administration;  and  provide  a 
framework  for  notification,  review, 
consultation,  and  dispute  settlement. 
These  harmonized  rules  are  intended  to 
make  country-of-origin  determinations 
impartial,  predictable,  transparent, 
consistent,  and  neutral,  and  to  avoid 
restrictive  or  distortive  effects  on 
international  trade.  The  ARO  provides 
that  technical  work  to  those  ends  will  be 
undertaken  by  the  Customs  Cooperation 
Council  (CCC)  (now  informally  known 


32340 


Federal  Register 


/  Vol.  60.  No.  119  /  Wednesday.  June  21.  1995  /  Notices 


as  the  World  Customs  Organization  or 
WCO),  which  must  report  on  specified 
matters  relating  to  such  rules  for  further 
action  by  parties  to  the  ARO. 
Eventually,  the  WTO  Ministerial 
Conference  is  to  "establish  the  results  of 
the  harmonization  work  program  in  an 
annex  as  an  integral  part"  of  the  ARO. 

In  order  to  carry  out  the  work,  the 
ARO  calls  for  the  establishment  of  a 
Committee  on  Rules  of  Origin  of  the 
WTO  and  a  Technical  Committee  on 
Rules  of  Origin  (TCRO)  of  the  CCC. 
These  Committees  bear  the  primary 
responsibility  for  developing  rules  that 
achieve  the  objectives  of  the  ARO. 
A  major  component  of  the  work 
program  is  the  harmonization  of  origin 
rules  for  the  purpose  of  providing  more 
certainty  in  the  conduct  of  world  trade. 
To  this  end.  the  agreement  contemplates 
a  3-year  CCC  program,  to  be  initiated  as 
soon  as  possible  after  the  entry  into 
force  of  the  Agreement  Establishing  the 
WTO.  Under  the  ARO,  the  TCRO  is  to 
undertake  (1)  to  develop  harmonized 
definitions  of  goods  considered  wholly 
obtained  in  one  country,  and  of  minimal 
processes  or  operations  deemed  not  to 
confer  origin,  (2)  to  consider  the  use  of 
change  in  Harmonized  System 
classification  as  a  means  of  reflecting 
substantial  transformation,  and  (3)  for 
those  products  or  sectors  where  a 
change  of  tariff  classification  does  not 
allow  for  the  reflection  of  substantial 
transformation,  to  develop 
supplementary  or  exclusive  origin 
criteria  based  on  value,  manufacturing 
or  processing  operations  or  on  other 
standards. 

To  assist  in  the  first  phase  of  the 
Commission's  participation  in  work 
under  the  Agreement  on  Rules  of  Origin 
(ARO),  the  Commission  is  publishing 
for  public  comment  the  following:  (1)  A 
proposed  harmonized  definition  of  the 
expression  "goods  that  are  to  be 
considered  as  being  wholly  obtained  in 
one  country"  and  (2)  a  proposal  on  the 
defmition  of  the  expression  "minimal 
operations  or  processes  that  do  not  by 
themselves  confer  origin  on  a  good,"  the 
foregoing  as  set  forth  in  Article  9:2(c)(i) 
of  the  ARO. 

These  proposals,  which  have  been 
reviewed  by  interested  government 
agencies,  are  intended  to  serve  as  the 
basis  for  the  U.S.  proposal  to  the 
Technical  Committee  on  Rules  of  Origin 
(TCRO)  of  the  Customs  Cooperation 
Council  (CCC)  (now  known  as  the 
•  World  Customs  Organization  or  WCO). 
If  eventually  adopted  by  the  TCRO  for 
submission  to  the  Committee  on  Rules 
of  Origin  of  the  World  Trade 
Organization,  these  definitions  would 
comprise  the  initial  element  of  the  ARO 
work  program  to  develop  harmonized, 


non- preferential  country  of  origin  rules, 
as  discussed  in  the  Commission's  earlier 
notice.  Thus,  in  view  of  the  importance 
of  these  definitions,  the  Commission 
seeks  to  ascertain  the  views  of  interested 
parties  concerning  (1)  the  extent  to 
which  additional  categories  of  goods  or 
processes  should  be  enumerated  in,  or 
named  goods  or  processes  omitted  from, 
the  proposed  text  set  forth  above,  and 
(2)  the  need  for  other  specific  changes 
in  or  additions  to  the  proposed 
definitions.  Forthcoming  Commission 
notices  will  advise  the  public  on  the 
progress  of  the  TCRO's  work  and 
contain  any  harmonized  definitions  or 
rules  that  have  been  provisionally  or 
finally  adopted. 

Written  Submissions 

Interested  persons  are  invited  to 
submit  written  statements  concerning 
this  phase  of  the  Commission's 
investigation.  Written  statements  should 
be  submitted  as  quickly  as  possible,  and 
follow-up  statements  are  permitted;  but 
all  statements  must  be  received  at  the 
Commission  by  the  close  of  business  on 
July  15, 1995,  in  order  to  be  considered 
in  the  drafting  of  the  final  U.S.  proposal 
to  the  TCRO.  Information  supplied  to 
the  Customs  Service  in  statements  filed 
pursuant  to  notices  of  that  agency  has 
been  given  to  us  and  need  not  be 
separately  provided  to  the  Commission. 
Again,  the  Commission  notes  that  it  is 
particularly  interested  in  receiving 
input  from  the  private  sector  on  the 
effects  of  the  various  proposed  rules  and 
definitions  on  U.S.  exports.  Commercial 
or  financial  information  which  a 
submitter  desires  the  Commission  to 
treat  as  confidential  must  be  submitted 
on  separate  sheets  of  paper,  each 
marked  "Confidential  Business 
Information"  at  the  top.  All  submissions 
requesting  confidential  treatment  must 
conform  with  the  requirements  of 
section  201.6  of  the  Commission's  Rules 
of  Practice  and  Procedure  (19  CFR 
201.6).  All  wrritten  submissions,  except 
for  confidential  business  information, 
will  be  available  for  inspection  by 
interested  persons.  All  submissions 
should  be  addressed  to  the  Office  of  the 
Secretary,  United  States  International 
Trade  Commission,  500  E  Street  SW., 
Washington,  DC  20436. 
By  order  of  the  Commission. 
Issued:  )une  13. 1995. 
Donna  R.  Koehnke, 
Secretary. 

Annex — Proposed  U.S.  Note  on  the 
Definition  of  Goods  Wholly  Obtained  in  One 
Country 

At  its  first  session,  the  Technical 
Committee  on  Rules  of  Origin  (TCRO) 
undertook  discussions  on  the  definition  of 


goods  wholly  obtained  in  one  country.  This 
work  is  part  of  the  first  phase  of  development 
of  worldwide  harmonization  of  non- 
preferential  rules  of  origin,  as  envisaged  by 
the  World  Trade  Organization  (WTO)  in  its 
Agreement  on  Rules  of  Origin. 

The  TCRO  invited  comments  on  the  draft 
definition  of  goods  considered  to  be  "wholly 
obtained  in  a  single  country".  The  United 
States  Administration  submits  the  following 
comments  and  proposals. 

The  approach  put  forward  by  the 
Secretariat  in  the  working  document 
provides  a  useful  basis  for  considering  the 
definition  of  goods  wholly  obtained  in  one 
country.  However,  we  are  proposing  a 
number  of  modifications  which  are  intended 
to: 
— provide  greater  certainty  as  to  the  product 

scope  of  individual  provisions. 
— present  the  rules  for  goods  of  similar 
materials  together  and  to  the  extent 
practical  in  the  order  in  which  they  occur 
in  the  Harmonized  System,  and 
— clarify  the  presentation  of  the  rules.  ^ 

Further,  we  endorse  the  decision  by  the 
TCRO  to  make  use  of  explanatory  notes  to 
provide  guidance,  but  without  legal  effect,  in 
the  interpretation  of  the  rules  of  origin, 
thereby  enhancing  an  understanding  of  the 
rules. 

Accordingly,  the  United  States  submits  the 
following  proposal; 

Goods  obtained  or  produced  wholly  in  a 
country  shall  be  taken  as  originating  in  that 
country. 

The  following  are  to  be  considered  as  being 
wholly  obtained  in  one  country: 
A.  The  following  goods: 

(1)  live  animals  bom  and  raised  in  that 
country; 

(2)  products  obtained  by  hunting,  trapping 
or  fishing  in  that  country; 

(3)  products  obtained  from  live  animals  in 
that  country; 

(4)  fish,  shellfish  and  other  marine  life 
taken  from  the  sea  by  vessels  of  that  country; 

(5)  goods  produced  on  board  factory  ships 
of  that  country  from  the  goods  of  paragraph 
(4)  of  that  country; 

(6)  plant  and  plant  products  harvested  or 
gathered  in  that  country; 

(7)  mineral  goods  extracted  from  the 
territory,  soil,  subsoil,  airspace,  territorial 
waters,  sea-t)ed  or  beneath  the  sea-bed  of  that 
country, 

(8)  mineral  goods  extracted  by  that  country 
,   from  marine  soil  or  subsoil  outside  that 

country's  territorial  waters,  or  from  outer 
space,  provided  that  country  has  rights  to 
recover  such  goods, 

(9)  waste  and  scrap  and  used  goods  of  any 
material,  collected  in  that  country  and  fit 
only  for  the  recovery  of  raw  materials  or  for 
disposal. 

B.  Goods  produced  in  a  country  from 
materials  of  that  country  referred  to  in 
paragraph  A,  or  derived  therefrom,  which  do 
not  contain  constituents  obtained  from  any 
other  country  and  which  have  not  undergone 
processing  in  any  other  country  at  any  stage 
of  production. 

Proposed  U.S.  Note  on  the  Definition  of 
Minimal  Processing  Operations  that  do  not 
Confer  Origin 
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At  its  first  meeting,  the  Technical 
Conunittee  on  Rules  of  Origin  (TCRO)  invited 
comments  on  the  subject  of  minimal 
processing  operations  that  are  considered  not 
to  confer  origin.  The  United  States 
administration  accordingly  submits  the 
following  comments  and  proposal. 

While  there  are  numerous  operations  that, 
in  sp>ecific  instances,  will  not  confer  origin, 
there  are  only  a  few  operations  that  never  or 
almost  never  effect  a  substantial 
transfomiation.  Consequently,  only  a  limited 
number  of  minimal  processing  operations 
should  be  recognized  in  a  general  rule  as  not 
conferring  origin.  Although  for  any  specific 
product  certain  processes  ought  not  to  confer 
origin,  it  is  the  view  of  the  U.S. 
administration  that  such  situations  are  t)est 
addressed  by  tariff  shift  rules  that  do  not 
recognize  particular  processes  as  origin- 
conferring  for  a  specific  product. 

The  rule  should  apply  to  negate  only  the 
operation  of  the  tariff  shift  rules.  The  rule 
would  operate  to  preclude  conferring  origin 
only  when  an  origin-conferring  change  in 
tariff  classification  is  accomplished  solely  by 
means  of  one  or  more  of  the  listed  processing 
operations.  The  rule  would  not  operate  to 
preclude  conferring  origin  on  goods  if  the 
change  in  tariff  classification  occurred  as  a 
result  of  other  op>erations,  even  though  one 
or  more  of  the  "minimal  processing" 
operations  occurred  as  well. 

The  rule  should  not  affect  the  definition  of 
wholly  obtained  goods  or  apply  to  any 
supplementary  rules,  even  when  those  goods 
undergo  such  listed  operations.  The  U.S. 
administration  believes  the  following  ought 
to  be  included  in  this  enumeration: 

Change  in  tariff  classification  resulting 
solely  &t}m  a  change  in  the  use  of  the  article; 

Simple  packing  or  packaging  for  retail  sale; 

Mere  dilution  with  water  or  another 
substance  that  does  not  alter  the  essential 
character  of  the  good;  and 

Dismantling  or  disassembly  in  order  to 
facilitate  transp>ortation. 

The  U.S.  administration  wishes  to 
emphasize  that  the  appropriate  content  of 
this  enumeration  depends  heavily  on  the 
nature  and  effect  of  the  tariff  shift  rules  yet 
to  be  considered.  As  a  result,  this  issue 
should  be  reconsidered  after  the  tariff  shift 
rules  have  been  completed. 

(FR  Doc.  95-15178  Filed  6-20-95;  8:45  am] 
BIUMG  COM  7D20-02-P 


pnvestigation  No.  337-TA-371] 

Order  No.  39:  Order  Designating 
Investigation  "More  Complicated" 

In  the  Matter  of  Certain  Memory  Devices 
With  Increased  Capacitance  and  Products 
Containing  Same. 

Rule  210.22(b)  of  the  Commission's 
final  rules  published  August  30, 1994 
(59  FR  39020),  permits  the 
administrative  law  judge  to  issue  sua 
sponte  an  order  designating  an 
investigation  "more  complicated"  in 
order  to  have  up  to  six  months  of 
additional  time  to  adjudicate  a 
complainant's  request  for  permanent 


relief  under  Section  337  of  the  Tariff 
Act. 

In  a  telephone  conference  attended  by 
counsel  for  all  parties  on  June  6, 1995, 
I  advised  the  parties  that  I  would 
designate  this  investigation  "more 
complicated"  and  set  the  hearing  to 
commence  September  18,  1995.  The 
parties  agreed  to  the  September  18 
hearing  date.  The  reason  for  the  more 
complicated  designation  is  the 
unexpected  reassignment  of  the 
investigation  to  me  on  June  2, 1995,  and 
the  need  to  fit  it  in  with  my  existing 
docket. 

Accordingly,  it  is  hereby  ordered  that 
this  investigation  be  designated  "more 
complicated".  A  revised  procedural 
schedule  will  be  issued  separately.  The 
Secretary  is  requested  to  publish  this 
order  in  the  Federal  Register. 

Issued;  )une  9, 1995. 
Sidney  Harris, 

Administrative  Law  Judge. 

IFR  Doc.  95-15181  Filed  6-20-95;  8:45  ami 
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DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Agency  Recordkeeping/Reporting 
Requirements  Under  Review  by  the 
Office  of  Management  and  Budget 
(0MB) 

)une  15, 1995. 

The  Department  of  Labor  has 
submitted  the  following  public 
information  collection  requests  (ICRs)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35)  of  1980,  as  amended  (P.L. 
96-511).  Copies  may  be  obtained  by 
calling  the  Department  of  Labor  Acting 
Departmental  Clearance  Officer,  Theresa 
M.  O'Malley  ({202}  219-5095). 
Comments  and  questions  about  the  ICRs 
listed  below  should  be  directed  to  Ms. 
O'Malley,  Office  of  Information 
Resources  Management  Policy, 'U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW.,  Room  N-1301. 
Washington,  DC  20210.  Comments 
should  also  be  sent  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  (BLS/DM/ 
ESA/ETA/OAW/MSHA/OSHA/PWBA/ 
VETS),  Office  of  Management  and 
Budget,  Room  10325.  Washington,  DC 
20503  ({202})  395-7316). 

Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TTY/TDD)  may  call  {202}  219-4720 
between  1:00  p.m.  and  4:00  p.m.  Eastern 
time,  Monday  through  Friday. 


Type  of  Review:  Revision 
Agency:  Bureau  of  Labor  Statistics- 
Title:  National  Longitudinal  Survey  of 

Youth  79 
OMB  Number:  1220-0109 
Agency  number:  NORC-4531 
Frequency:  Biennially 
Affected  Public:  Individuals  or 

households 
Number  of  Respondents:  8,850 
Estimated  Time  per  Respondent:  100 

minutes 
7"o/a/  Burden  Hours:  14,750 
Description:  The  information  provided 
in  this  survey  will  be  used  by  the 
Department  of  Labor  and  other 
government  agencies  to  help 
understand  and  explain  the 
employment,  unemployment,  and 
related  problems  faced  by  young  men 
and  women  in  this  age  group. 
Type  of  Review:  Revision 
Agency:  Employment  Standards 

Administration 
Title:  Application  for  a  Farm  Labor 
Contractor  Employee  Certificate  of 
Registration 
OMB  Number:  1215-0037 
Agency  number:  WH-512  MIS 
Frequency:  On  occasion 
Affected  Public:  Individuals  or 
households;  Business  or  other  for- 
profit;  Farms 
Number  of  Respondents:  2,700 
Estimated  Time  per  Respondent:  30 

minutes 
Total  Burden  Hours:  1,350 
Description:  The  Migrant  Seasonal 
Agricultural  Worker  Protection  Act 
provides  that  no  individual  may 
perform  farm  labor  contracting 
activities  without  a  certificate  of 
registration.  Form  WH-512  MIS  is  an 
application  form  which  provides  the 
Ctepiartment  of  Labor  with  the 
information  necessary  to  issue  a 
certificate  specifying  the  farm  labor 
contracting  activities  authorized. 
Type  of  Review:  Extension 
Agency:  Employment  Standards 

Administration 
Title:  Medical  Travel  Refund  Request 
OMB  Number:  1215-0054 
Agency  Number:  CM-957 
Frequency:  On  occasion 
Affected  Public:  Individuals  or 
households;  Business  or  other  for- 
profit 
Number  of  Respondents:  12,000 
Estimated  Time  Per  Respondent:  10 

minutes 
Total  Burden  Hours:  2,000 
Description:  This  form  is  used  by  coal 
miners  requesting  reimbursement  for 
out-of-pocket  expenses  incurred  when 
traveling  to  medical  providers  for 
black  lung  diagnostic  testing  or 
treatment  of  their  black  lung  disease. 
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Type  of  Review:  Extension 
Agency:  Employment  Standards 

Administration 
Title:  Operator  Controversion — CM-970; 

Operator  Response — CM-970a 
0MB  Number:  1215-0058 
Agency  Number:  CM-970;  CM-970a 
Frequency:  On  occasion 
Affected  Public:  Business  or  other  for- 
profit 
Number  of  Respondents:  3,500 
Estimated  Time  Per  Respondent:  15 

minutes 
Total  Burden  Hours:  1.750 
Description:  The  CM-970  and  the  CM- 
970a  are  used  by  most  coal  mine 
operators  to  controvert  an  initial 
finding  or  potential  liability  for 
payment  of  black  lung  benefits  imder 
the  Act. 
Type  of  Review:  Extension 
Agency:  Employment  Standards 

Administration 
Title:  Request  for  State  or  Federal 

Workers'  Compensation  Information 
OMB  Number:  1215-0060 
Agency  Number:  CM-905 
Frequency:  On  occasion 
Affected  Public:  Federal  Government; 

State,  Local  or  Tribal  Government 
Number  of  Respondents:  4,440 
Estimated  Time  Per  Respondent:  15 

minutes 
Total  Burden  Hours:  1.100 
Description:  The  Federal  Mine  Safety 
and  Health  Act  of  1977,  as  amended, 
30  U.S.C.  922  and  20  CFR  725.535 
direct  that  Department  of  Labor 
benefit  payments  to  a  beneficiary  for 
any  month  be  reduced  by  any  other 
payments  of  State  of  Federal  benefits 
for  workers'  compensation  due  to 
pneumoconiosis.  To  ensure 
compliance  with  this  mandate,  the 
Division  of  Coal  Mine  Workers 
Compensation  (DCMWC)  must  collect 
information  regarding  the  status  of 
any  State  or  Federal  workers' 
compensation  claim,  including  date  of 
payments,  weekly  or  lump  sum 
amounts  paid,  and  other  fees  or 
expenses  paid  out  of  this  award.  The 
information  is  used  by  the  DCMWC  in 
determining  the  amounts  of  black 
lung  benefits  paid  to  beneficiaries. 
Type  of  Review:  Extension 
Agency:  Employment  Standards 

Administration 
Title:  Survivor's  Notification  of 

Beneficiary's  Death 
OMB  Number:  1215-0087 
Agency  Number:  CM-1089 
Frequency:  On  occasion 
Affected  Public:  Individuals  or 

households 
Number  of  Respondents:  2,100 
Estimated  Time  Per  Respondent:  8 
minutes 


Total  Burden  Hours:  280 
Description:  The  CM-1089  is  used  to 
gather  information  from  a 
beneficiary's  survivor  to  ensure  that 
benefits  due  on  behalf  of  a  deceased 
miner  are  accurate  for  continuation  of 
benefits. 
Type  of  Review:  Extension 
Agency:  Employment  Standards 

Administration  ^ 

Title:  Survivor's  Notification  of 

Beneficiary's  Death 
OMB  Number:  1215-0116 
Agency  Number:  CA-721.  CA-722 
Frequency:  On  occasion 
Affected  Public:  Individuals  or 
households;  Business  or  other  for- 
profit;  State,  local  or  Tribal 
Government 


Esti- 

mated 

Re- 

time per 

Form 

spond- 

re- 

ents 

spond- 
ent min- 
utes 

CA-721            

16 

60 

CA-722  

47 

90 

Agency:  CM-200 

Frequency:  Recordkeeping 

Affected  Public:  Business  or  other  for- 
profit 

Number  of  Respondents:  150 

Estimated  Time  Per  Respondent:  1  hour 

Total  Burden  Hours:  150 

Description:  Insurance  carriers  and  self- 
insured  coal  mine  operators  who 
make  benefit  payments  to  black  lung 
beneficiaries  are  required  to  maintain 
receipts  for  black  lung  benefit 
payments  for  five  years  after  the  date 
on  which  the  receipt  was  executive  in 
order  to  verify  payment  of  black  lung 
benefits. 

Type  of  Review:  Revision 

Agency:  Employment  Standards 
Administration 

Title:  Labor  Standards  for  Federal 
Service  Contracts 

OMB  Number:  1215-0150 

Frequency:  C)n  occasion 

Affected  Public:  Business  or  other  for- 
profit;  Federal  Goveniment 

Number  of  Respondents:  55.567 


Total  Burden  Hours:  87 

Description:  These  forms  are  used  for 
filing  claims  for  compensation  for 
injury  and  death  to  non-Federal  law 
enforcement  officers  under  the 
provisions  of  U.S.C.  8191,  etc.  seq. 
The  forms  provide  the  basic 
information  needed  to  process  the 
claims  made  for  injury  or  death. 

Type  o/fleview:  Extension 

Agency:  Employment  Standards 
Administration 

Title:  Waiver  of  Child  Labor  Provisions 
for  Agricultural  employment  of  10 
and  11  Year  Old  Minor  in  Hand 
Harvesting  of  Short  Season  Crops 

OMB  Number:  1215-0120 

Frequency:  On  occasion 

Affected  Public:  Individuals  or 
households;  Farms 

Number  of  Respondents:  1 

Estimated  Time  Per  Respondent:  4 
hours 

Total  Burden  Hours:  4 

Description:  Agricultural  employers 
must  supply  certain  information  to 
the  Department  of  Labor  when 
applying  for  a  waiver  of  the  child 
labor  provisions  to  employ  10  and  11 
year  old  minors  in  hand  harvesting  of 
short  season  crops.  Employers  granted 
waivers  are  required  to  maintain 
certain  records. 

Type  of  Review:  Extension 

Agency:  Employment  StcUidards 
Administration 

ryfye:  Maintenance  of  Receipt  for 
Benefits  Paid  by  a  Coal  Mine  Operator 

OMB  Number:  1215-0124 


Re- 

Estimated 

Type 

sporxl- 

time  per  re- 

ents 

spondent 

Vacation  benefit 

53.267 

1  hour. 

seniority  list. 

Conformance 

300 

30  minutes. 

record. 

Collective  bargain- 

2,000 

5  minutes. 

ing  agreements. 

Total  Burden  Hours:  53.584 

Description:  This  information  collection 
is  in  accordance  with  the  provisions 
of  29  CFR  part  4  for  recordkeeping 
and  incidental  reporting  requirements 
in  Service  Contract  Act  Regulations 
applicable  to  employers  performing 
on  service  contracts  with  the  Federal 
government. 

Type  of  Review:  Extension 

Agency:  Employment  Standards 
Administration 

Title:  Rehabilitation  Maintenance 
Certificate 

OMB  Number:  1215-0161 

Agency  number:  OWCP  17 

Frequency:  On  occasion 

Affected  Public:  Individuals  or 
households;  Business  or  other  for- 
profit;  Not-for-profit  institutions 

Number  of  Respondents:  1 ,300 

Estimated  Time  per  Respondent:  10 
minutes 

Total  Burden  Hours:  15.600 

Description:  The  Office- of  Workers 
Compensation  Program  (OWCP  17) 
serves  as  a  bill  submitted  by  the 
injured  worker  to  OWCP  requesting 

.    reimbursement  of  expenses  incurred 
due  to  participation  in  an  approved 
rehabilitation  effort  for  the  preceding 
four  week  period  or  fraction  thereof. 


Type  of  Review:  Extension 

Agency:  Employment  Standards 
Administration 

Title:  Application  for  Approval  of  a 
Representative's  Fee  in  a  Black  Limg 
Proceeding  Conducted  by  the 
Department  of  Labor 

OMB  Number:  12515-0171 

Agency  number:  CM-972 

Frequency:  On  occasion 

Affected  Public:  Business  or  other  for- 
profit 

Number  of  Respondents:  1.600 

Estimated  Time  per  Respondent:  42 
minutes 

Total  Burden  Hours:  1.120 

Description:  Specific  requirements  are 
set  forth  in  20  CFR  725.365  and 
725.366  for  the  items  of  information 
that  must  be  included  on 
representative  fee  applications  in 
order  for  the  representative  to  be  paid. 
The  CM-972  is  designed  to  collect 
this  information. 

Type  of  Review:  Reinstatement 

Agency:  Employment  and  Training 
Administration 

Title:  Internal  Fraud  Activities 

OMB  Number:  1215-0187 

Agency  number:  ETA  9000 

Frequency:  Annual 

Affected  Public:  Federal  Government; 
State.  Local  or  Tribal  Government 

Number  of  Respondents:  53 

Estimated  Time  per  Respondent:  3 
hours 

Total  Burden  Hours:  159 

Description:  Form  ETA  9000  is  the  State 
Employment  Security  Agency's 
(SESA)  Employment  and  Training 
Administration's  (ETA)  sole  data 
collection  instrument  to  identifying 
continuing  activity  involving  internal 
fraud  and  assessing  fraud  prevention 
effectiveness.  Resulting  analysis  will 
be  communicated  to  SESAs  to 
enhance  management  efforts  in 
controlling  false  representation  and 
fraud.  Negative  trends  could  result  in 
ETA  requesting  Office  of  the  Inspector 
General  audits. 

Type  o/fleWew;  Revision 

Agency:  Employment  and  Training 
Administration 

Title:  Attestation  by  Employers  Using 
Alien  Crewmembers  for  Longshore 
Activities  in  U.S.  Ports 

OMB  Number:  1205-0309 

Agency  number:  ETA  9033 

Frequency:  As  needed 

Affected  Public:  Individuals  or 
households;  Business  or  other  for- 
profit;  Not-for-profit  institutions; 
Federal  Government;  State,  Local  or 
Tribal  Government 

Number  of  Respondents:  500 

Estimated  Time  per  Respondent:  4 
hours 


Total  Burden  Hours:  2.000 

Description:  The  information  provided 
on  this  form  by  employers  seeking  to 
use  alien  crewmembers  to  perform 
longshore  work  at  U.S.  ports  will 
permit  the  Department  of  Labor  to 
meet  Federal  responsibilities  for 
program  administration,  management 
and  oversight. 

Type  of  Review:  Extension 

Agency:  Mine  Safety  Health 
Administration 

Title:  Training  Plan  Regulations  (30  CFR 
48.3  and  48.23) 

OMB  Number:  1219-0009 

Frequency:  On  occasion 

Affected  Public:  Business  or  other  for- 
profit 

Number  of  Respondents:  1,300 

Estimated  Time  per  Respondent:  8 
hours 

Total  Burden  Hours:  10.400 

Description:  Requires  mine  operators  to 
have  a  Mine  Safety  and  Health 
Administration  approved  plan 
containing  programs  for  training  new 
miners,  training  newly-employed 
experienced  miners,  training  miners 
for  new  tasks,  annual  refresher 
training,  and  hazard  training. 

Type  of  Review:  Extension 

Agency:  Departmental  Management. 
Office  of  the  Solicitor 

Title:  Equal  Access  to  Justice  Act 

OMB  Number:  1225-0013 

Frequency:  On  occasion 

Affected  Public:  Individuals  or 
households;  Business  or  other  for- 
profit;  Not-for-profit  institutions; 
Federal  Government;  State.  Local  or 
Tribal  Government 

Number  of  Respondents:  10 

Estimated  Time  per  Respondent:  5 
hours 

Total  Burden  Hours:  50 

Description:  The  Equal  Access  to  Justice 
Act  provides  for  payment  of  fees  and 
expenses  to  eligible  parties  who  have 
prevailed  against  the  Department  of 
Labor  in  certain  administrative 
proceedings.  In  order  to  obtain  an 
aware,  the  statute  and  regulations 
require  the  filing  of  an  application. 

Theresa  M.  O'Malley, 

Acting  Departmental  Clearance  Officer. 

|FR  Doc.  95-15213  Filed  6-20-95;  8:45  am 
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Secretary's  Task  Force  on  Excellence 
in  State  and  Local  Government 
Through  Labor-Management 
Cooperation:  Meeting 

AGENCY:  Office  of  the  Secretary,  Labor. 
ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Secretary's  Task  Force  on 
Excellence  in  State  and  Local 


Government  Through  Labor- 
Management  Cooperation  was 
established  in  accordance  with  the 
Federal  Advisory  Committee  Act 
(FACA)  (Pub.L.  82-463)).  Pursuant  to 
Section  10(a)  of  FACA,  this  is  to 
announce  that  the  Task  Force  will  meet 
at  the  time  and  place  shown  below. 
TIME  AND  PLACE:  The  meeting  will  be 
held  on  Monday,  July  10, 1995,  from 
approximately  9  a.m.  to  4  p.m.  and  on 
Tuesday,  July  11,  1995,  from 
approximately  9  a.m.  to  3  p.m.  in 
Conference  Room  N-3437  B-D  in  the 
Department  of  Labor.  200  Constitution 
Avenue  NW..  Washington.  DC. 
AGENDA:  At  this  meeting,  the  Task  Force 
intends  to  hear  testimony  on  and 
discuss  the  following  topics,  among 
others:  (1)  effects  of  laws  and  civil 
service  reform  on  labor-management 
cooperation,  (2)  experiences  of  state  or 
local  elected  officials  in  implementing 
workplace  changes  through  labor- 
management  cooperation,  (3)  high- 
performance  work  environments,  and 
(4)  the  role  of  neutral  agencies  in 
promoting  workplace  cooperation. 
PUBUC  PARTICIPATJON:  The  meeting  will 
be  open  to  the  public  Seating  will  be 
available  on  a  first-come,  first-served 
basis.  Individuals  with  disabilities 
wishing  to  attend  should  contact  the 
Task  Force  if  special  accommodations 
are  necessary.  Individuals  or 
organizations  wishing  to  submit  written 
statements  should  send  20  copies  on  or 
before  June  30  to  Mr.  Charles  A. 
Richards,  Designated  Federal  Official. 
Secretary  of  Labor's  Task  Force  on 
Excellence  in  State  and  Local 
Government  through  Labor-Management 
Cooperation.  U.S.  Department  of  Labor. 
200  Constitution  Avenue.  NW,  Room  S- 
2203,  Washington,  DC  20210.  These 
statements  will  be  thoroughly  reviewed 
and  become  part  of  the  record. 

For  the  purposes  of  this  meeting,  the 
Task  Force  is  primarily  interested  in 
statements  that  address  the  topics 
mentioned  above  under  the  heading 
"Agenda."  However,  the  Task  Force 
continues  to  welcome  submissions  that 
address  the  questions  in  the  mission 
statement  and  the  following  eight 
general  areas:  (1)  Finding  Models. 
Ingredients,  and  Barriers  to  Service 
Excellence  and  Labor-Management 
Cooperation  and,  as  the  following  relate 
to  promoting  workplace  cooperation 
and  excellence;  (2)  Bargaining  and 
Related  Institutions  and  Practices;  (3) 
Conflict  Resolution  Skills.  Practices, 
and  Institutions;  (4)  Legal  and 
Regulatory  Issues;  (5)  Effects  of  Civil 
Service;  (6)  Ensuring  a  High- 
Performance  Work  Environment;  (7) 
Political  and  Electoral  Considerations 
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and  Relationships;  and  (8)  Financial 
Background,  Financial  Security,  and 
Budget  Systems. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Charles  A.  Richards.  Designated  ' 
Federal  Official,  Secretary  of  Labor's 
Task  Force  on  Excellence  in  State  and 
Local  Government  through  Labor- 
Management  Cooperation,  U.S. 
Department  of  Labor,  Room  S-2203, 
Washington,  DC  20210.  (202)  219-6231. 
Signed  at  Washington.  DC  this  16th  day  of 
lune  1995. 
Robert  B.  Reich. 
Secretary  of  Labor. 
IFR  Doc.  95-15214  Filed  &-20-95;  8:45  ami 
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Employment  and  Training 
Administration 

[TA-W-31.038] 

Baras  Jersey,  Incorporated,  New  York, 
New  York;  Certification  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  USC  2273)  as 
amended  by  the  Omnibus  Trade  and 
Competitiveness  Act  of  1988  (P.  L.  100- 
418),  the  Department  of  Labor  herein 
presents  the  results  of  an  investigation 
regarding  certification  of  eligibility  to 
apply  for  wrorker  adjustment  assistance. 

hi  order  to  make  an  affirmative 
determination  and  issue  a  certification 
of  eligibility  to  apply  for  adjustment 
assistance  each  of  the  group  eligibility 
requirements  of  Section  222  of  the  Act 
must  be  met.  It  is  determined  in  this 
case  that  all  of  the  requirements  have 
been  met. 

The  investigation  was  initiated  in 
response  to  a  petition  received  on  April 
10,  1995  and  filed  on  behalf  of  workers 
at  Baras  Jersey,  Incorporated,  New  York, 
NeVfr  York.  The  workers  manufactured 
and  sold  knitted  cloth. 

The  investigation  revealed  that 
knitted  cloth  produced  by  Baras  Jersey, 
Incorporated,  New  York,  New  York  is 
marketed  through  normal  retail 
channels.  Thus,  the  articles 
manufactured  by  the  subject  firm  have 
been  impacted  importantly  by  the  high 
penetration  of  imports  into  this  market. 

U.S.  imports  of  cotton  print  cloth 
increased  absolutely  in  1993,  compared 
to  1992,  and  increased  absolutely  in  the 
twelve-month  period  through  June  1994 
compared  to  the  same  period  in  1993.  In 
the  twelve-month  period  ended  June 


1994,  the  ratio  of  imports  to  domestic 
production  was  more  than  143%. 

Conclusion 

After  careful  review  of  the  facts 
obtained  in  the  investigation,  I  conclude 
that  increases  of  imports  of  articles  like 
or  directly  competitive  with  knitted 
cloth  produced  at  Baras  Jersey, 
Incorporated,  New  York,  New  York 
contributed  importantly  tg  the  decline 
in  sales  or  production  and  to  the  total 
or  partial  separation  of  workers  of  that 
firm.  In  accordance  with  the  provisions 
of  the  Act,  I  make  the  following 
certification: 

All  workers  of  Baras  Jersey,  Incorporated. 
New  York.  New  York  who  became  totally  or 
partially  separated  from  employment  on  or 
after  March  27. 1994  through  two  years  from 
the  date  of  certification  are  eligible  to  apply 
for  adjustment  assistance  under  Section  223 
of  the  Trade  Act  of  1974. 

Signed  in  Washington,  DC,  this  31st  day  of 
May,  1995. 
Victor  J.  Trunzo. 

Program  Manager,  Policy  and  Reemployment 
Services.  Office  of  Trade  Adjustment 
Assistance. 
IFR  Doc.  95-15206  Filed  6-20-95;  8:45  ami 
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[TA-W-30.838] 


Black  Box  Corporation  of 
Pennsylvania,  Lawrence,  PA 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  USC  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on  May 
8,  1995,  applicable  to  all  workers  at 
Black  Box  Corporation  of  Pennsylvania 
located  in  Lawrence,  Pennsylvania.  The 
notice  was  published  in  the  Federal 
Register  on  May  25, 1995  (60  FR  27793). 

The  Company  requested  that  the 
Department  review  its  certification  for 
workers  of  the  subject  firm.  New 
information  received  from  the  company 
shows  that  only  the  workers  involved  in 
the  production  of  active  devices, 
manual  switches,  and  cables  were 
adversely  affected  by  increased  imports. 
Accordingly,  the  Department  is  limiting 
its  certification  to  only  those  workers  at 
Black  Box  Corporation  of  Pennsylvania 
engaged  in  employment  related  to  the 
production  of  active  devices,  manual 
switches,  and  cables,  and  revoking  the 
certification  for  all  workers. 

The  intent  of  the  Department's 
certification  is  to  include  only  those 
workers  of  Black  Box  Corporation  of 


Pennsylvania  who  were  adversely 
affected  by  imports. 

The  amended  notice  applicable  to 
XA-W-30,838  is  hereby  issued  as 
follows: 

All  workers  of  Black  Box  Corporation  of 
Pennsylvania,  Lawrence,  Pennsylvania 
engaged  in  employment  related  to  the 
production  of  active  devices,  manual 
switches,  and  cables  who  became  totally  or 
partially  separated  from  employment  on  or 
after  March  3, 1994  are  eligible  to  apply  for 
adjustment  assistance  under  section  223  of 
theTrade  Actof  1974. 

Signed  at  Washington,  DC,  this  9th  day  of 
June  1995. 
Victor  |.  Trunzo. 

Program  Manager,  Policy  and  Reemployment 
Services,  Office  of  Trade  Adjustment 
Assistance. 
IFR  Doc.  95-15208  Filed  6-20^-95;  8:45  am] 
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Investlgations.Regarding  Certifications 
of  Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  Section  221  (a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
Section  221  (a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  II, 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  July  3,  1995. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  July  3,  1995. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  Employment  and  Training 


Administration,  U.S.  Department  of 
Labor.  200  Constitution  Avenue,  N.W., 
Washington.  D.C.  20210. 


Signed  at  Washington,  DC.  this  12th  day  of 
June,  1995. 
Victor  J.  Trunzo. 

Program  Manager,  Policy  &  Reemployment 
Services,  Office  of  Trade  Adjustment 
Assistance. 

Appendix 


Petitioner  (unton/worVers/firm) 


Dante  Fashions  (ILGWU)  

Lockhart  (Mllliken  Plant)  (Wkrs)  

Wirekraft  Industries.  Inc.  (Co) 

Durez  Div.  Occidental  Chemical  Corp 
(Co/Wkr). 

Standard  Pennant  Co.,  Inc.  (Wkrs)  

Medalist  Apparel,  Inc.  (Wkrs)  

N.B.  Co.,  Inc.  (Co)  

Great  Bear  Industries  (Wkrs) 

Market  Manufacturing  Co.,  Inc.  (Co)  .... 

Sikorsky  Aircraft  (Wkrs)  

Norcross  Footwear,  Inc.  (Co)  


Locatk>n 


Jeannette,  PA  

Spartanburg,  SC  . 
Cardtngton,  OH  ... 
North  Tonawanda, 
NY. 

Big  Run,  PA 

Reading,  PA 

Russell,  KB  

Cross  City.  PL 

Moxley,  GA  

Stratford.  CT 

Paterson,  NJ 


Date  re- 
ceived 


06/12/95 
06/12/95 
06/12/95 
06/12/95 

06/12/95 
06/12/95 
06/12/95 
06/12/95 
06/12/96 
06/12/95 
06/12/95 


Date  of 
petition 


05/22/95 

05/24/95 
05/26/95 
05/19/95 

06/02/95 
05AJO/95 
05/31/95 
06/02/95 
05/24/95 
05/10/95 
06/06/95 


Petitk)n 

No. 


31,117 
31,118 
31,119 
31.120 

31,121 
31.122 
31.123 
31.124 
31.125 
31.126 
31.127 


Artkdes  produced 


Women's  Pants  and  Skirts. 
Yam  and  Fabric. 
Etectrtcal  Winng  Harnesses. 
Phenolk:    Resins    &    MoMing    Com- 
pounds. 
Chenille  Jackets  &  Ctottiing  Items. 
Men  &  Women's  Knitted  Turdenecks. 
Oil  Well  Drilling. 
Boy's,  Women  &  Men  Stacks. 
Industrial  Woric  Shirts. 
Flight  Mechanics. 
Hipper,  Chest  Wader,  and  Boots. 
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Notice  of  Determinations  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance  and  NAFTA 
Transitional  Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974,  as  amended,  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  trade  adjustment 
assistance  for  workers  (TA-W)  issued 
during  the  period  of  June.  1995. 

In  order  tor  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
worker  adjustment  assistance  to  be 
issued,  each  of  the  group  eligibility 
requirements  of  Section  222  of  the  Act 
must  be  met. 

(1)  that  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated, 

(2)  that  sales  or  production,  or  both, 
of  the  firm  or  subdivision  have 
decreased  absolutely,  and 

(3)  that  increases  of  imports  of  articles 
like  or  directly  competitive  with  articles 
produced  by  the  firm  or  appropriate 
subdivision  have  contributed 
importantly  to  the  separations,  or  threat 
thereof,  and  to  the  absolute  decline  in 
sales  or  production. 

Negative  Determinations  for  Worker 
Adjustment  Assistance 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 


contribute  importantly  to  worker 
separations  at  the  firm. 

TA-W-30.907;  EVI  Highland.  Odessa,  TX 
TA-W-30.908:  EVI  Highland.  Oklahoma  City, 

OK 
TA-W-30.877:  Bogart  Graphics,  Erie.  PA 
TA-W-31,094;  Upper  Peninsula  PoMver  Co.. 

Houghton,  MI 

In  the  following  cases,  the 
investigation  revealed  that  the  criteria 
for  eligibility  have  not  been  met  for  the 
reasons  specified. 

TA-W-31.029:  OSRAM  Sylvania.  Inc.,  Credit 
Dept.,  Camillus,  NY_ 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 

TA-W-30.990;  Haskon  International,  Inc., 
Taunton,  MA 

Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 

TA-W-30,981:  Continental  Emsco  Co., 
Duratech  Div.,  Garland,  TX 

Aggregate  US  imports  of  oil  well  and 
oil  field  pumps  were  negligible  through 
April,  1995. 

TA-W-31,033;  Atlantic  Bouquet,  Secaucus, 
NJ 

Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 
TA-W-31,059:  King  Design,  Inc.,  Eugene.  OR 

Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 

TA-W-30.987:  Wind  "A"  Way  Concepts. 
Livingston,  TN 

The  investigation  revealed  that 
criterion  (2)  and  (3)  have  not  been  met. 
Sales  or  production  did  not  decline 
during  the  relevant  period  as  required 


for  certification.  Increases  of  imports  of 
articles  like  or  directly  competitive  with 
articles  produced  by  the  firm  or 
appropriate  subdivision  have  not 
contributed  importantly  to  the 
separations  or  threat  thereof,  and  the 
absolute  decline  in  sales  or  production. 

Afiirmative  Determinations  for  Worker 
Adjustment  Assistance 

TA-W-31, 016;  American  Design  and 
Fashions,  Inc..  Passaic,  NJ 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  May  2, 
1994. 
TA-W-31, 009:  Mel  Coat,  Weehawken.  NJ 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  April  26. 
1994. 

TA-W-30,91 7;  Brunswick  Defense,  Costa 
Mesa,  CA 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  April  2. 
1994. 

TA-W-30,997:  Nabors  Drilling  USA.  Inc., 
New  Braunfels,  TX 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  April  20. 
1994. 

TA-W-30,93S;  Travelers  Insurance, 
Naperville,  IL 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  April  4. 
1994. 

TA-W-30,9i6;  Industrial  Ceramics.  Inc.. 
Deny,  PA 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  March  27, 
1994. 

TA-W-30.964:  Marconi  Technologies,  Inc., 
Lancaster,  PA 
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A  certification  was  issued  covering  all 
workers  separated  on  or  after  April  13. 
1994. 

TA-W-31.038;  Baras  Jersey.  Inc.,  New  York. 
NY 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  march  27, 
1994. 

TA-W-31,075:  Gentek  Building  Products. 
Inc..  Woodbridge.  Nf 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  March  24, 
1994. 
TA-W-31.014:  Sabrina  Coat,  Paterson,  Nf 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  February 
23, 1995. 

TA-W-30.995:  Elizabeth  Fashion,  Inc.. ' 
Northport,  AL 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  April  19, 
1994. 

TA-W-3i.034:  Briggs  &■  Stratton  Corp., 
Wauwatosa,  WI 
A  certification  was  issued  covering  all 
workers  engaged  in  the  production  of 
gasoline  engines  separated  on  or  after 
May  5,  1994. 

TA-W-3 1.032:  ITT  Automotive  Body  Systems 
Div..  Roscommon,  MI 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  May  5, 
1994. 
TA-W'31.0J0:  Gist  Brocades  Food 

Ingredients.  Inc..  East  Brunswick.  NJ 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  May  1, 
1994. 

TA-W-30.918;  Charland  Sportswear. 
Faymore  Manufacturing  Div., 
Confluence,  PA 
TA-W-30.919:  Charland  Manufacturing  Div.. 
Charleroi.  PA 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  April  17, 
1994. 

TA-W-30.940  SrA:  Louisa  Manufacturing. 
Louisa,  VA  Sr  Boanna  Togs,  Inc.,  New 
York.  NY 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  April  7. 
1994. 

TA-W-31.084;  Blind  Design,  Inc..  Tempe, 
AZ 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  May  11. 
1994. 

7A_W-30.948;  Briggs  &  Sttatton  Corp., 
Wauwatosa,  Wl 
A  certification  was  issued  covering  all 
workers  engaged  in  the  production  of 
automotive  locks  and  keys  separated  on 
or  after  April  11, 1994. 
7A-W-31,021:  &owntuft,  A  Division  of 
Kellwood  Ck)..  Calhoun.  GA 


A  certification  was  issued  covering  all 
workers  separated  on  or  after  May  1, 
1994. 
TA-W-31.022;  Gynotech,  Middlesex,  NJ 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  May  4, 
1994. 

TA-W-31,044;  Engraph  Label  Group. 
Machine  Systems  Div.,  Delran,  NJ 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  May  4, 
1994. 
TA-W-31,057;  F  &  M  Hat  Co..  Denver,  CO 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  May  1, 
1994. 

TA_W-30,983;  Junior  Gallery  Limited, 
Clifton,  NJ 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  April  17. 
1994. 

XA-W-30,902;  Dartmouth  Finishing  Corp., 
New  Bedford.  MA 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  March  23. 
1994. 

XA-W-30,912:  Harvard  Industries.  Elastic 
Stop  Nut  Div.,  Union,  NJ 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  March  31. 
1994. 

TA-W-31,011;  R  &  H  Well  Service.  Inc. 
(including  Trey  Trucks  &  Cox 
Transports),  Houston.  TX  It  Operating  at 
the  Following  Locations:  A:  Andrews, 
TX.  B;  Big  Uke.  TX,  C;  Big  Spring,  TX, 
D;  Crane.  TX.  E;  Eldorado,  TX,  F;  Ft. 
Stockton,  TX,  G;  Irran,  TX,  H:  McCamey. 
TX  1;  Monahans,  TX. );  Odessa,  TX 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  April  10. 
1994. 

TA-W-30,952;  Louisiana  Pacific.  Northern 
Div.,  Hayden  Lake,  ID  &  Operating  at  the 
Following  Locations:  A;  Belgrade,  MT.  B; 
Chilco,  ID,  C;  Deerlodge.  MT,  D;  Libby, 
MT,  E;  Moyie  Springs,  ID,  F;  Pilot  Rock, 
OR,  G:  Priest  River,  ID,  H;  Rexburg,  ID, 
I;  Saratoga,  WY,  J;  Tacoma.  WA.  K; 
Walden,  CO,  L:  Walla  Walla,  WA 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  April  10, 

1994.  , 

Also,  pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (P.L.  103-182) 
concerning  transitional  adjustment 
assistance  hereinafter  called  (NAFTA- 
TAA)  and  in  accordance  with  Section 
250(a)  Subchapter  D,  Chapter  2,  Title  0, 
of  the  Trade  Act  as  amended,  the 
Department  of  Labor  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  NAFTA-TAA 
issued  during  the  month  of  June,  1995. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 


NAFTA-TAA  the  following  gnsup 
eligibility  requirements  of  Section  250 
of  the  Trade  Act  must  be  met: 

(1)  that  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  (including  workers 
in  any  agricultural  firm  or  appropriate 
subdivision  thereoO  have  become  totally 
or  partially  separated  from  employment 
and  either — 

(A)  that  sales  or  production,  or  both, 
of  such  firm  or  subdivision  have 
decreased  absolutely, 

(B)  that  imports  from  Mexico  or 
Canada  of  articles  like  or  directly 
competitive  with  articles  produced  by 
such  firm  or  subdivision  have  increased. 

(C)  that  the  increase  in  imports 
contributed  importantly  to  such 
workers'  separations  or  threat  of 
separation  and  to  the  decline  in  sales  or 
production  of  such  firm  or  subdivision; 

or  ,.fi.. 

(2)  that  there  has  been  a  shift  in 
production  by  such  workers'  firm  or 
subdivision  to  Mexico  or  Canada  of 
articles  like  or  directly  competitive  with 
articles  which  are  produced  by  the  firm 
or  subdivision. 
Negative  Determinations  NAFTA-TAA 

NAFTA-TAA-00445;  Harvard  Industries. 
Union,  NJ 
The  investigation  revealed  that 
criteria  (3)  and  (4)  were  not  met.  Major 
customers  of  the  subject  firm  were 
surveyed  regarding  their  purchases  of 
aerospace  fasteners.  All  respondents 
reported  that  they  did  not  import  the 
product  in  question  from  Mexico  or 
Canada. 

NAFTA-TAA-00443;  Studley  Products,  Inc., 
Newark.  NJ 
The  investigation  revealed  that 
criteria  (3)  and  (4)  were  not  met.  Major 
customers  of  the  subject  firm  were 
surveyed  regarding  their  purchases  of 
vacuum  cleaner,  lawn  mower,  and  air 
pollution  bags. 

NAFTA-TAA-00453;  Organik  Technologies, 
Inc.,  Big  Sky,  Washington  Div.,  Tacoma, 
WA 
The  investigation  revealed  that 
criteria  (3)  and  (4)  were  not  met.  The 
investigation  revealed  that  sales, 
production  and  employment  of  the  Big 
Sky.  Washington  Div.  of  Organik 
Technologies.  Inc.  have  declined  and 
there  was  no  shift  in  production  from 
Organik  to  Mexico  or  Canada  during  the 
period  under  investigation. 
NAFTA-TAA-00446;  Quebecor  Printing 
Buffelo,  Inc.,  Depew.  NY 
The  investigation  revealed  that 
criteria  (3)  and  (4)  were  not  met.  Sales 
and  production  have  not  declined  at  the 
subject  plant  and  employment  declines 


are  related  to  efforts  to  align  costs.  A 
survey  of  major  customers  revealed  that 
customers  did  not  import  printed 
material  from  Canada  or  Mexico. 
NAFTA-TAA-00442;  Armstrong  Pumps, 
Inc.,  North  Tonawanda,  NY 

The  investigation  revealed  that 
criteria  (3)  and  (4)  were  not  met.  There 
was  no  shift  in  production  of  packaged 
systems  from  the  North  Tonawanda 
plant  to  Canada  or  Mexico  during  the 
period  imder  investigation.  A 
departmental  survey  revealed  that 
Armstrong's  major  customers  did  not 
import  packaged  systems  from  Canada 
or  Mexico. 

NAFTA-TAA-00447;  Debmar  Knitwear,  Inc., 
Hauppauge,  NY 

The  investigation  revealed  that 
criteria  (3)  and  (4)  were  not  met.  The 
major  customer  of  the  subject  firm  was 
surveyed  regarding  its  purchases  of 
sweaters;  it  reported  that  it  did  not 
import  the  product  in  question  fit>m 
Mexico  or  Canada. 

Affirmative  Determinations  NAFTA- 
TAA 

NAFTA-TAA-00435;  Bovmian  Lease 
Service,  Inc.,  Carrizo  Springs,  TX 

A  certification  was  issued  covering  all 
workers  at  Bowman  Lease  Service,  Inc.. 
Carrizo  Springs.  TX  separated  on  or 
after  April  12. 1994. 
NAFTA-TAA-00440;  General  Electric  Co., 

Motors  and  Transformer  Divisions,  Fort 

Wayne,  IN 

A  certification  was  issued  covering  all 
workers  at  General  Electric  Co.,  Motors 
and  Transformer  Divisions,  Fort  Wayne, 
In  separated  on  or  after  April  12.  1994. 
NAFTA-TAA-00441;  Laidwaw  Corp.. 
Metroix>lis,  IL 

A  certification  was  issued  covering  all 
workers  at  Laidlaw  Corp.,  Metropolis,  IL 
separated  on  or  after  March  29, 1994. 
NAFTA-TAA-00449;  Palliser  Furniture 
Corp.,  Fargo,  ND 

A  certification  was  issued  covering  all 
workers  at  Palliser  Furniture  Corp.. 
Fargo,  ND  separated  on  or  after  April  24. 
1994. 

NAFTA-TAA-00450;  Gist-Brocades  Food 
Ingredients,  East  Bumswick,  NJ 

A  certification  was  issued  covering  all 
workers  engaged  in  the  production  of 
yeast  at  Gist-Brocades  Food  Ingredients 
in  East  Bnmswick.  NJ  separated  on  or 
after  May  1, 1994. 
NAFTA-TAA-00444;  Haggar  Clothing  Co., 

Robstown  Manufacturing  Co.,  Robstown, 

TX 

A  certification  was  issued  covering  all 
workers  at  Robstown  Manfacturing 
plant  of  the  Haggar  Clothing  Co, 


Robstown,  TX  separated  on  or  after 

April  27, 1994. 

NAFTA-TAA-00457;  Locheed  Fort  Worth 

Co.,  A  Division  of  Lockheed  Corp.,  Fort 

Worth,  TX 

A  certification  was  issued  covering  all 
workers  engaged  in  the  production  of 
wire  harnesses  at  Lockheed  Fort  Worth 
Co.,  Fort  Worth,  TX  separated  on  or 
after  May  1.1994. 
NAFTA-TAA-00448  &  A;  American 

Standard  Apparel  Corp.,  Kan-Trak-Ter 
Plant,  MiSlinburg,  PA  and  Williamsport, 
PA 

A  certification  was  issued  covering  all 
workers  of  American  Standard  Apparel 
Corp.,  Kan  Trak-Ter  Plant.  Mifflinburg, 
PA  and  in  Williamsport.  PA  sepyarated 
on  or  after  April  28. 1994. 
NAFTA-TAA-00336;  Reiniger  Brothers,  Inc., 
Hatboro,  PA 

A  certification  was  issued  covering  all 
workers  engaged  in  the  production  of 
cut  roses  at  Reiniger  Brothers.  Inc., 
Hatboro,  PA  separated  on  or  after 
January  18,  1994. 

I  hereby  certify  that  the 
aforementioned  determinations  were 
issued  during  the  months  of  June.  1995. 
Copies  of  these  determinations  are 
available  for  inspection  in  Room  C- 
4318,  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  N.W., 
Washington,  D.C.  20210  during  normal 
business  hours  or  will  be  mailed  to 
persons  who  write  to  the  above  address. 

Dated:  June  13, 1995. 
Victor  J.  Trunzo, 

Program  Manager,  Policy  &■  Reemployment 

Services,  Office  of  Trade  Adjustment 

Assistance. 

|FR  Doc.  95-15212  Filed  6-20-95;  8:45  ami 
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[TA^W-30,880] 

Q.E.  Power  Systems  Including 
Corporate  Research  and  Development 
Schenectady,  NY;  Amended 
Certification  Regarding  Eligibility  To 
Apply  for  Worker  Adjustment 
Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on  May 
18, 1995,  applicable  to  all  workers  of 
G.E.  Power  Systems,  Schenectady,  New 
York.  The  notice  will  soon  be  published 
in  the  Federal  Register. 

At  the  request  of  the  State  Agency  and 
the  one  of  the  petitioners,  the 
Department  is  amending  the 
certification  to  include  workers  in  the 
research  and  development  division  of 
G.E.  Power  Systems.  The  investigation 


findings  show  that  workers  of  the 
corporate  research  and  development 
division  of  G.E.  Power  Systems,  located 
in  another  building  in  Schenectady, 
were  inadvertently  excluded  from  the 
certification. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
G.E.  Power  Systems  adversely  affected 
by  imports. 

The  amended  notice  applicable  to 
TA-W-30.880  is  hereby  issued  as 
follows: 

All  workers  of  G.E.  Power  Systems, 
including  Corporate  Research  and 
Development,  Schenectady,  New  York  who 
became  totally  or  partially  separated  from 
employment  on  or  after  November  19. 1993 
are  eligible  to  apply  for  adjustment  assistance 
under  Section  223  of  the  Trade  Act  of  1974. 

Signed  at  Washington,  DC,  this  9th  day  of 
June  1995. 
Victor  J.  Trunzo, 

Program  Manager,  Policy  and  Reemployment 
Services  Office  of  Trade  Adjustment 
Assistance. 
(FR  Doc.  95-15209  Filed  6-20-^5;  8:45  am) 

HLLMQ  CODC  4910-30-M 

n'A^W-30,822] 

Mosbacher  Energy  Co.  A/K/A 
Most>acher  Management  Co.,  Houston, 
TX;  Amended  Certification  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a  Notice  of 
Certification  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance  on  May  3,  1995,  appUcable 
to  all  workers  of  Mosbacher  Energy 
Company.  Houston.  Texas.  The  notice 
was  published  in  the  Federal  Register 
on  May  17, 1995  (60  FR  26459). 

New  information  received  from  the 
State  Agency  show  that  some  of  the 
workers  at  Mosbacher  Energy  had  their 
unemployment  insurance  {Ul]  taxes 
paid  to  Mosbacher  Management 
Company. 

Accordingly,  the  Department  Ts 
amending  the  certification  to  properly 
reflect  this  matter. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Mosbacher  Energy  Company  who  were 
adversely  affected  by  increased  imports. 

The  aihended  notice  applicable  to 
TA-W-30,822  is  hereby  issued  as 
follows: 

All  workers  of  Mosbacher  Energy 
Company,  a/k/a  Mosbacher  Management 
Company.  Houston,  Texas  who  b^:arae 
totally  or  partially  separated  from 
employment  on  or  after  February  28, 1994  are 
eligible  to  apply  for  adjustment  assistance 
under  Section  223  of  the  Trade  Act  of  1974. 
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Signed  at  Washington,  DC,  this  9th  day  of 
June  1995. 
Victor ).  Trunzo, 

Program  Manager.  Policy  and  Reemployment 
Services.  Office  of  Trade  Adjustment 
Assistance. 
IFR  Doc.  95-15207  Filed  6-20-95;  8:45  ami 
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[TA-W-30,5»21 


Amended  Certification  Regarding 
Eligibility  To  Apply  for  Worlcer 
Adjustment  Assistance;  Sante  Fe 
Minerals,  Inc.  et  al. 

Santa  Fe  Minerals,  Inc..  A/K/A  Santa  Fe 
International.  A/IC/A  Santa  Fe  U.S., 
Dallas  Texas 
Santa  Fe  Minerals.  Inc.,  A/K/A  SanU  Fe 
International,  A/K/A  Santa  Fe  U.S., 
Operating  in  the  Gulf  of  Mexico  and  at 
Various  Locations  in  the  Following  States. 
ARKANSAS— TA-W-30.592A 
LOUISlAriA— TA-W-30,592B 
OKLAHOMA— TA-W-30,592C 
CALIFORNIA— TA-W-30.592D 
TEXAS  exc  Dalla»-TA-W-30.592E 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
CertiHcation  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance 
applicable  to  all  workers  of  the  subject 
firm  on  February  17, 1995.  The  notice 
was  published  in  the  Federal  Register 
on  March  10, 1995  (60  FR  13177). 

The  Certification  was  subsequently 
amended  on  March  27, 1995  and  April 
27.  1995.  These  notices  were  published 
in  the  Federal  Register  on  April  5, 1995 
(60  FR  17372)  and  May  9, 1995  (60  FR 
24656).  respectively. 

At  the  request  of  the  State  Agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  New 
findings  show  that  some  of  the  Santa  Fe 
workers  had  their  unemployment 
insurance  (UI)  taxes  paid  under  the 
name  of  Santa  Fe  U.S. 

Accordingly,  the  Department  is 
amending  the  certification  to  properly 
reflect  this  matter. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Santa  Fe  Minerals.  Inc.  a/k/a  Santa  Fe 
International  who  were  adversely 
affected  by  increased  imports. 

The  amended  notice  applicable  to 
XA-W-39.592  is  hereby  issued  as 
follows: 


All  workers  of  Santa  Fe  Minerals.  Inc.,  also 
known  as  Santa  Fe  International,  also  known 
as  Santa  Fe  U.S.,  Dallas,  Texas,  and  operating 
in  the  Gulf  of  Mexico  and  at  various  locations 
in  the  States  of  Arkansas,  Louisiana. 
Oklahoma,  California  and  Texas  except 
Dallas  who  became  totally  or  partially 
separated  from  employment  on  or  after 
December  13, 1993  are  eligible  to  apply  for 
adjustment  assistance  under  Section  223  of 
the  Trade  Act  of  1974. 

Signed  at  Washington.  DC.  this  9th  day  of 
June  1995. 
Victor  J.  Tninzo, 

Program  Manager,  Policy  and  Reemployment 
Services,  Office  of  Trade  Adjustment 
Assistance. 

IFR  Doc.  95-15211  Filed  6-20-95;  8:45  ami 
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Signed  at  Washington,  DC  this  13th  day  of 
June  1995. 
Victor  J.  Trunzo. 

Program  Manager,  Policy  and  Reemployment 
Services.  Office  of  Trade  Adjustment 
Assistance. 
[FR  Doc.  95-15205  Filed  6-20-95;  8:45  am) 

WLUNO  COOC  4510-30-II 


APPENDIX 


[TA^W-30,696] 


Statler  Tissue  Company,  Augusta, 
Maine;  Amended  Certification 
Regarding  Eligibility  To  Apply  for 
Worker  Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  USC  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
March  23, 1995,  applicable  to  all 
workers  at  Statler  Tissue  Company 
located  in  Augusta.  Maine.  The  notice 
was  published  in  the  Federal  Register 
on  April  10. 1995  (60  FR  18146). 

At  the  request  of  the  State  Agency,  the 
Department  is  amending  the 
certification  to  include  leased  workers 
from  Olsten  Temporary  Services. 
Augusta,  Maine  engaged  in  the 
production  of  household  paper 
products. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Statler  Tissue  Company  adversely 
affected  by  imports. 

The  amended  notice  applicable  to 
TA-W-30.696  is  hereby  issued  as 
follows: 

All  workers  of  Statler  Tissue  Company  and 
workers  from  Olsten  Temporary  Services 
who  worked  at  Statler  Tissue  Company,  both 
located  in  Augusta,  Maine,  who  became 
totally  or  partially  separated  from 
employment  on  or  after  January  13, 1994  are 
eligible  to  apply  for  adjustment  assistance 
under  Section  223  of  the  Trade  Act  of  1974. 


investigations  Regarding  Certifications 
of  Eligibility  to  Apply  for  Worker 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  Section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
Section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  II. 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director.  Office  of  Trade  Adjustment 
Assistance,  at  the  address  showm  below, 
not  later  than  July  3. 1995. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director.  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  July  3. 1995 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director.  Office  of  Trade  Adjustment 
Assistance.  Employment  and  Training 
Administration,  U.S.  Department  of 
Labor.  200  Constitution  Avenue,  N.W., 
Washington,  D.C.  20210. 

Signed  at  Washington,  D.C.  this  5th  day  of 
June,  1995. 
Victor  J.  Trunzo. 

Program  Manager.  Policy  6- Reemployment 
Services.  Office  of  Trade  Adjustment 
Assistance. 


Petitioner  (union/worfcers/firni) 


Upper  Peninsula  Power  Co.  (IBEW)  .... 

Titanium  Metals  Corp.  (Wkrs) 

American  Lantern  (ABGW)  ..„ 

Seagull  Energy  Corp.  (Co)  

King  Finishing  Div.  of  Spartan  MiHs 

(Wkrs). 

Traulsen  &  Co.,  Inc.  (Wkrs) 

Louisiana  Pacific  Co.  (Wkrs)  

Purolator  Products  NA  Inc.  (Wkrs)  

Rockwell  Graphic  Systems  (USWA)  .... 

T.T.  Fatxic  Sales,  inc.  (Wkrs)  

Mitchell  Energy  Corp.  (Co)  

Liquid  Energy  Corp.  (Co) 

Lkiukl  Energy  Corp.  (Co) 

Mitchell  Gas  Services,  Inc.  (Co) 

Southwestern  Gas  Pipeline.  Inc.  (Co)  .. 
Southwestern  Gas  Pipeline,  Inc.  (Co)  .. 
Southwestern  Gas  Pipeline,  Inc.  (Co)  .. 
Southwestern  Gas  Pipeline,  Inc.  (Co)  .. 
Mitchell  Energy  &  Development  Corp. 

(Co). 

Tippens  Apparel  Trim,  Inc.  (Co)  

Pennzoil    Exploration    &    Prod.    Co. 

(Wkrs). 
Louis     Dreyfus     Natural    Gas     Corp. 

(Wkrs). 
Kraft  General  Foods  (Co)  


Location 


Houghton,  Ml  

Henderson,  NV  

Newport,  AR  

Anrwuilk).  TX  

Statesboro,  GA 

College  Point.  NY  ... 
Moyle  Springs,  ID  ... 

Dexter,  MO  

Reading,  PA 

New  York.  NY  

The  Woodlands,  TX 

Artesia,  NM 

Artesia.  NM 

The  Woodlands.  TX 

Dallas,  TX  

Lyons,  TX 

Minerals  Wells.  TX  .. 
Corpus  Christi,  TX  .. 
The  Woodlands.  TX 

Conley.  GA  

Midland.  TX 

Oklahoma  City,  OK  . 

Kankakee,  IL 


Date  re- 
ceived 


06/05«5 
06/05/95 
06/05/95 
06/05/95 
06/05/95 

06A)5/95 

06/05/95 
06/05.'95 
06/05/95 
06/05/95 
06/05/95 
06/05/95 
06/05/95 
06/05/95 
06/05/95 
06/05/95 
06/05/95 
06/05/95 
06/05/95 

06/05/95 
06/05/95 

06/05/95 

06/05/95 


Date  of 
petition 


04/14/95 
04/07/95 
05/12/96 
04/04/95 
05/15/95 

05/17/95 

05/11/95 
05/24/95 
05/24/95 
05/22/95 
05/26/95 
05/26/95 
05/26/95 
05/26/95 
05/26/95 
05/26/95 
05/26/95 
05/26/95 
05/26/95 

05/22/95 
05/17/95 

05/18/95 

05/17/95 


Petitkxi 
No. 


31.094 
31.095 
31,096 
31,097 
31.098 

31.099 
31.100 
31.101 
31.102 
31.103 
31.104 
31.105 
31,106 
31.107 
31.108 
31.109 
31.110 
31.111 
31.112 

31.113 
31.114 

31.115 

31.116 


Artk:ies  produced 


Electncity. 

Titanium  (Sponge  &  Ingots). 

Outdoor  &  Indoor  Lighting  Fixtures. 

Natural  Gas. 

Dyed,  Finished  &  Printed  Cloth. 

Commercial  Refrigerators. 
Dinr)ensional  Lumber. 
Automotive  Filters. 
Commercial  Printing  Presses. 
Fabric  for  Belts,  Vinyls. 
Explore  &  Produce  Oil  &  Gas. 
Provide  Natural  Gas  Processing. 
ProvkJe  Natural  Gas  Processing. 
Provide  Natural  Gas  Processing. 
Provide  Natural  Gas  Processing. 
Provide  Natural  Gas  Processing. 
Provide  Natural  Gas  Processing. 
Provide  Natural  Gas  Processing. 
Provide  Corporate  Support  Functions. 

Belts. 

Oil  &  Natural  Gas. 

Crude  Oil  &  Natural  Gas. 

Coupon  Redemption. 


IFR  Doc.  95-15201  Filed  6-20-95;  8:45  am] 

BILUNG  CODE  451»-30-M 


[TA-W-30,906] 

United  Engineering  Inc.,  a  Subsidiary 
of  Daniel!  Corporation,  Pittsburgh,  PA; 
Termination  of  Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974.  an  investigation  was 
initiated  on  April  10. 1995  in  response 
to  a  worker  petition  which  was  filed  on 
behalf  of  workers  and  former  workers  at 
United  Engineering.  Incorporated,  a 
subsidiary  of  Danieli  Corporation, 
located  in  Pittsburgh,  Pennsylvania 
(TA-W-30,906). 

The  Department  of  Labor  has  verified 
that  the  petition  filed  on  behalf  of 
workers  at  the  above  subject  firm  is  not 
valid.  According  to  Section  221(a)  of  the 
Trade  Act  of  1974,  as  amended,  a 
petition  must  be  signed  by  three 
workers  of  the  subject  firm  or  by  their 
duly  authorized  representative.  This 
condition  has  not  been  met. 

Therefore,  further  investigation  in  this 
matter  would  serve  no  purpose,  and  the 
investigation  has  been  terminated. 


Signed  at  Washington,  D.C.  this  9th  day  of 
June  1995. 
Victor  J.  Trunzo. 

Program  Manager.  Policy  and  Reemployment 
Services.  Office  of  Trade  Adjustment 
Assistance. 
IFR  Doc.  95-15199  Filed  6-20-95;  8:45  am) 

BILUNO  CODE  451fr-90-M 

TA-W-31,043 

Zenith  Distributing  Corporation  of  New 
York  Uniondale,  NY;  Termination  of 
Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974.  an  investigation  was 
initiated  on  May  22. 1995  in  response  to 
a  worker  petition  which  was  filed  on 
May  10. 1995  on  behalf  of  workers  at 
Zenith  Distributing  Corporation  of  New 
York.  Uniondale,  New  York. 

The  petitioning  group  of  workers  is 
subject  to  an  ongoing  investigation  for 
which  a  determination  has  not  yet  been 
issued  (TA-W-30.957).  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington,  DC.  this  9th  day  of 
June,  1995. 
Victor  J.  Trunzo. 

Program  Manager.  Policy  and  Reemployment 
Services.  Office  of  Trade  Adjustment 
Assistance. 
(FR  Doc.  95-15200  Filed  6-20-95;  8:45  am) 

BILUNO  CODE  4510-30-M 


Job  Corps:  Final  Finding  of  No 
Significant  Impact  (FONSI)  for  Eight 
New  Job  Corps  Centers 

AGENCY:  Employment  and  Training 
Administration.  Labor. 

ACTION:  Notice  of  Final  Finding  of  No 
Significant  Impact  (FONSI)  for  the  New 
Job  Corps  Centers  in  Ft.  Devens. 
Massachussetts;  Memphis.  Tennessee; 
Homestead,  Florida;  Montgomery. 
Alabama;  Long  Beach,  California;  Flint. 
Michigan;  Marsing,  Idaho;  and  Treasure 
Island,  California. 

SUMMARY:  Pursuant  to  the  Council  on 
Environmental  Quality  Regulations 
(CEQ)  (40  CFR  part  1500-08) 
implementing  procedural  provisions  of 
the  National  Environmental  Policy  Act 
(NEPA),  the  Employment  and  Training 
Administration  (ETA)  of  the  Department 
of  Labor  (DOL)  gives  final  notice  of  the 
proposed  construction  of  the  above- 
mentioned  eight  Job  Corps  Centers  and 
that  this  construction  will  not  have  a 
significant  adverse  impact  on  the 
environment.  In  accordance  with  29 
CFR  11.11(d)(1)  (DOL's  NEPA 
Compliance  Procedures)  and  40  CFR 
1501.4(e)(2)  (CEQ  Requirement  Making 
FONSIs  Available  for  Public  Review), 
preliminary  FONSIs  regarding  these 
centers  were  published  in  the  January 
11. 1995,  Federal  Register  as  follows: 

Flint.  MI— (60  FR  2785) 

Ft.  Devens,  MA— (60  FR  2786) 
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Homestead.  FL— {60  FR  2788) 
Long  Beach.  CA— {60  FR  2790) 
Marsing.  ID— <60  FR  2792) 
Montgomery.  AL— (60  FR  2794) 
Memphis,  TN— (60  FR  2795) 
Treasure  Island.  CA— (60  FR  2796) 

No  comments  were  received  regarding 
the  preliminary  FONSIs  for  these  eight 
Job  Corps  Centers.  ETA  has  reviewed 
the  conclusions  of  the  envirormiental 
assessments  (EAs).  This  notice  serves  as 
the  Final  Finding  of  No.  Significant 
Impact  for  the  new  Flint.  Michigan;  Ft. 
Devens.  Massachussetts;  Homestead, 
Florida;  Long  Beach,  CaUfomia; 
Marsing,  Idaho;  Memphis,  Tennessee; 
Montgomery,  Alabama;  and  Treasure 
Island,  California  Job  Corps  Centers.  The 
preliminary  FONSIs  and  the  EAs  are 
adopted  in  final  with  no  change. 
EFFECTIVE  DATE:  June  21,  1995. 
ADDRESSES:  Copies  of  the  EAs  and 
additional  information  regarding  the 
above-mentioned  new  Job  Corps  (Denters 
are  available  to  interested  parties  by 
writing  to  the  Director,  Office  of  Job 
Corps,  Employment  and  Training 
Administration,  Department  of  Labor, 
200  Constitution  Ave.,  NW.,  Room 
N4510.  Washington,  DC,  20210. 
FOB  FURTHER  INFORMATION  CONTACT:  Paul 
Milam,  Department  of  Labor,  Office  of 
Job  Corps.  200  Constitution  Ave.,  NW., 
Washington.  DC.  (202)  219-5556  (This 
is  not  a  toll-free  call). 

Dated  at  Washington,  DC,  this  14th  day  of 
June.  1995. 
Peter  E.  Rell, 
Director  of  fob  Corps. 

|FR  Doc.  95-15197  Filed  6-20-95;  8:45  am] 
BILLJNO  COOe  4510-W-4I 


[NAFTA-004281 

Stetson  Cedar  Products  Forks, 
Washington;  Certification  Regarding 
Eligibility  To  Apply  for  NAFTA- 
Transitional  Adjustment  Assistance 

Pursuant  to  Title  V  of  the  Nortli 
American  Free  Trade  Agreement 
Implementation  Act  (P.L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  NAFTA- 
TAA  and  in  accordance  with  Section 
250(a),  Subchapter  D,  Chapter  2  Title  n, 
of  the  Trade  Act  of  1974,  as  amended 
(19  U.S.C.  2331),  the  Department  of 
Labor  herein  presents  the  results  of  an 
investigation  regarding  certification  of 
eligibility  to  apply  for  NAFTA-TAA. 

In  order  to  make  an  affirmative 
determination  and  issue  a  certification 
of  eligibility  to  apply  for  NAFTA-TAA, 
the  group  eligibility  requirements  in 
either  paragraph  (a)(1)(A)  or  (a)(1)(B)  of 
Section  250  of  the  Trade  Act  must  be 
met.  It  is  determined  in  this  case  that 


the  requirements  of  (a)(1)(A)  of  Section 
250  have  been  met. 

The  investigation  was  initiated  on 
April  10. 1995  in  response  to  a  petition 
filed  on  behalf  of  workers  at  Stetson 
Cedar  Products  located  in  Forks, 
Washington.  Workers  produced  red 
cedar  shingles. 

Investigation  findings  revealed  that 
sales  and  production  declined  at  Stetson 
Cedar  Products  and  that  significant 
worker  separations  have  occurred.  A 
survey  conducted  with  Stetson's  major 
customers  revealed  that  the  major 
customers  decreased  purchases  from  the 
subject  firm  and  increased  their  imports 
of  red  cedar  shingles  from  Canada. 

Conclusion 

After  careful  review  of  the  facts 
obtained  in  the  investigation,  I  conclude 
that  increases  of  imports  of  articles  like 
or  directly  competitive  with  red  cedar 
shingles  contributed  importantly  to  the 
declines  in  sales  or  production  and  to 
the  total  or  partial  separation  of  workers 
at  Stetson  Cedar  Products  located  in 
Forks,  Washington.  In  accordance  with 
the  provisions  of  the  Act.  I  make  the 
following  certification: 

All  workers  of  Stetson  Cedar  Products 
located  in  Forks.  Washington  who  became 
totally  or  partially  separated  from 
employment  on  or  after  April  10, 1994  are 
eligible  to  apply  for  NAFTA-TAA  under 
Section  250  of  the  Trade  Act  of  1974. 

Signed  at  Washington,  DC,  this  9th  day  of 
May  1995. 
Victor ).  Trunzo, 

Program  Manager,  Policy  and  Reemployment 
Services,  Office  of  Trade  Adjustment 
Assistance. 
|FR  Doc.  95-15202  Filed  6-20-95;  8:45  ami 

BILLMO  COOE  4S10-30-M 

[NAFTA— 00418] 

McCormick  Ridge  Company  Copalis 
Crossing,  Washington;  Certification 
Regarding  Eligibility  To  Apply  for 
NAFTA-Transitionai  Adjustment 
Assistance 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (P.L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  NAFTA- 
TAA  and  in  accordance  with  Section 
250(a),  Subchapter  D.  Chapter  2.  Title  11. 
of  the  Trade  Act  of  1974.  as  amended 
(19  y.S.C.  2331).  the  Department  of 
Labor  herein  presents  the  results  of  an 
investigation  regarding  certification  of 
eligibility  to  apply  for  NAFTA-TAA. 

In  order  to  make  an  affirmative 
determination  and  issue  a  certification 
of  eUgibility  to  apply  for  NAFTA-TAA. 
the  group  eligibility  requirements  in 


either  paragraph  (a)(1)(A)  or  (a)(1)(B)  of 
Section  250  of  the  Trade  Act  must  be 
met.  It  is  determined  in  this  case  that 
the  requirements  of  (a)(1)(A)  of  Section 
250  have  been  met. 

The  investigation  was  initiated  on 
March  31. 1995  in  response  to  a  petition 
filed  by  a  company  official  on  behalf  of 
the  workers  at  McCormick  Ridge 
Company  located  in  Copalis  Crossing. 
Washington.  Workers  produced  cedar 
ridge  and  shakes  for  roofing. 

Investigation  findings  revealed  that 
sales  and  production  declined  at 
McCormick  Ridge  Company  and  that 
significant  workers  separations  have 
occurred.  A  survey  conducted  with 
McCormick's  major  customer  revealed 
that  the  major  customer's  decreased 
purchases  from  the  subject  firm  and 
increased  their  imports  of  cedar  ridge 
and  shakes  from  Canada. 

Conclusion 

After  careful  review  of  the  facts 
obtained  in  the  investigation.  I  conclude 
that  increases  of  imports  of  articles  like 
or  directly  competitive  with  cedar  ridge 
and  shakes  contributed  importantly  to 
the  declines  in  sales  or  prcnduction  and 
to  the  total  or  partial  separation  of 
workers  at  McCormick  Ridge  Company 
located  in  Copalis  Crossing. 
Washington,  In  accordance  with  the 
provisions  of  the  Act,  I  make  the 
following  certification: 

All  workers  of  McCormick  Ridge  Company 
located  in  Copalis  Crossing,  Washington  who 
became  totally  or  partially  separated  from 
employment  on  or  after  March  31 .  1994  are 
eligible  to  apply  for  NAFTA-TAA  under 
Section  250  of  the  Trade  Act  of  1974. 

Signed  at  Washington,  DC.  this  4th  day  of 
May  1995. 
Victor  J.  Trunzo. 

Program  Manager,  Policy  and  Reemployment 
Services.  Office  of  Trade  Adjustment 
Assistance. 
IFR  Doc.  95-15203  Filed  6-20-95;  8:45  am) 

BILLING  COOE  4510-30-M 

[NAFTA-00439,  and  NAFTA-00439A] 

Certification  Regarding  Eligibility  To 
Apply  for  NAFTA-Transitional 
Adjustment  Assistance 

In  the  matter  of:  Scotty's  Fashions, 
Lewistown.  Pennsylvania  and  Kresgeville 
Manufacturing.  Inc.  (Subsidiary  Corporation 
Owned  by  Scotty's  Fashions)  Kresgeville, 
Pennsylvania. 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (P.L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  NAFTA- 
TAA  and  in  accordance  with  Section 
250(a).  Subchapter  D,  Chapter  2.  Title  II. 
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of  the  Trade  Act  of  1974.  as  amended 
(19  use  2331).  the  Department  of  Labor 
herein  presents  the  results  of  an 
investigation  regarding  certification  of 
eligibility  to  apply  for  NAFTA-TAA. 

In  order  to  make  an  affirmative 
determination  and  issue  a  certification 
of  eligibility  to  apply  for  NAFTA-TAA. 
the  group  eligibility  requirements  in 
either  paragraph  (a)(1)(A)  or  (a)(1)(B)  of 
Section  250  of  the  Trade  Act  must  be 
met.  It  is  determined  in  this  case  that 
the  requirements  of  (a)(1)(A)  of  Section 
250  have  been  met. 

The  investigation  was  initiated  on 
April  19. 1995  in  respohse  to  a  petition 
filed  on  behalf  of  workers  at  Scotty's 
Fashions  in  Lewistown  and  Kresgeville. 
Pennsylvania.  Workers  are  engaged  in 
the  production  of  ladies  apparel. 

Investigation  findings  revealed  that 
sales  and  production  declined  at  the 
Lewistown  and  Kresgeville  facilities  of 
Scotty's  Fashions  and  that  significant 
worker  separations  have  occurred 
during  Spring  of  1995. 

A  survey  conducted  with  major 
customers  of  Scotty's  Fashions  revealed 
that  respondents  decreased  purchases 
from  Scotty's  Fashions  and  increased 
their  imports  of  ladies  apparel  from 
Canada  and  Mexico. 

Workers  at  Scotty's  Fashions,  located 
in  Lewistown.  Pennsylvania  and 
Kresgeville  Manufacturing.  Inc.,  located 
in  Kresgeville,  Pennsylvania  were 
certified  to  receive  benefits  under  the 
Trade  Adjustment  Assistance  program 
(TA-W-30.832)  on  May  8, 1995. 

Conclusion 

After  careful  review  of  the  facts 
obtained  in  the  investigation.  I  conclude 
that  increases  of  imports  of  articles  like 
or  directly  competitive  with  ladies 
apparel  contributed  importantly  to  the 
declines  in  sales  or  production  and  to 
the  total  or  partial  separation  of  workers 
at  Scotty's  Fashion  in  Lewistown  and 
Kresgeville.  Pennsylvania.  In 
accordance  with  the  provisions  of  the 
Act,  I  make  the  following  certification: 

All  workers  of  Scotty's  Fashions  in 
lewistown  (NAFTA-00439)  and  Kresgeville 
(NAFTA-00439A),  Pennsylvania  who 
became  totally  or  partially  separated  from 
employment  on  or  after  April  19, 1994  are 
eligible  to  apply  for  NAFTA-TAA  under 
Section  250  of  the  Trade  Act  of  1974. 

Signed  at  Washington,  DC,  this  26th  day  of 
May  1995. 
Victor  J.  Trunzo. 

Program  Manager.  Policy  and  Reemployment 
Services.  Office  of  Trade  Adjustment 
Assistance. 
IFR  Doc.  95-15204  Filed  &-20-95;  8:45  am) 

BNJJNOCOOE  4S10-30-M 


[NAFTA-00293-00293C] 

Wlrekraft  Industries,  Inc.,  et  al.; 
MIshawaka,  IN;  Amended  Certification 
Regarding  Eligibility  To  Apply  for 
NAFTA  Transitional  Adjustment 
Assistance 

In  the  Matter  of  NAFTA-00293A,  Wirekraft 
Industries,  Inc.,  Burcliff  Industries,  Marion, 
Ohio;  NAFTA-00293B,  Wirekraft  Industries, 
Inc..  Burcliff  Industries,  Lalceville,  Indiana; 
and  NAFTA-00293C,  Wirekraft  Industries, 
Inc.,  Burcliff  Industries,  Cardington,  Ohio. 

In  accordance  with  Section  25G(a). 
Subchapter  D,  Chapter  2,  Title  n.  of  the 
Trade  Act  of  1974.  as  amended  (19  USC 
2273).  the  Department  of  Labor  issued  a 
Certification  for  NAFTA  Transitional 
Adjustment  Assistance  on  December  29. 
1994.  applicable  to  all  workers  at  the 
subject  firm.  The  notice  was  published 
in  the  Federal  Register  on  January  20, 
1995  (60  FR  4196). 

The  certification  was  amended  March 
17. 1995,  and  published  in  the  Federal 
Register  on  March  27, 1995  (60  FR 
15793).  The  certification  was 
subsequently  amended  May  1, 1995. 
The  notice  will  soon  be  published  in  the 
Federal  Register. 

New  information  received  from  the 
company  show  that  the  Wirekraft 
workers  in  Cardington.  Ohio  also 
produce  wire  harnesses. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers 
who  were  adversely  affected  by 
increased  imports. 

Accordingly,  the  Department  is 
amending  the  certification  to  include 
the  Wirekraft  workers  in  Cardington. 
Ohio. 

The  amended  notice  applicable  to 
NAFTA-00293  is  hereby  issued  as 
follows: 

All  workers  of  Wirekraft  Industries.  Inc.. 
Mishawaka,  Indiana  and  Wirelcraft 
Industries'  Burcliff  Industries,  in  Marion, 
Ohio;  Lakeville,  Indiana;  and  Cardington, 
Ohio  who  became  totally  or  partially 
separated  from  employment  on  or  after 
December  8, 1993  are  eligible  to  apply  for 
NAFTA-TAA  Section  250  of  the  Trade  Act 
of  1974. 

Signed  at  Washington,  D.C  this  9th  day  of 
June  1995. 
Victor  J.  Trunzo. 

Program  Manager,  Policy  and  Reemployment 

Services,  Office  of  Trade  Adjustment 

Assistance. 

IFR  Doc.  95-15210  Filed  6-20-95;  8:45  am] 

BILLMG  COOE  4510-OO-M 


Occupational  Safety  and  Health 
Administration 

Targeted  Training  Grants 

AGENCY:  Occupational  Safety  and  Health 
Administration  (OSHA).  Labor. 
ACTION:  Notice  of  availability  of  funds 
and  request  for  grant  apphcations. 

SUMMARY:  The  Occupational  Safety  and 
Health  Administration  (OSHA)  has  a 
grant  program.  Targeted  Training,  which 
awards  funds  to  nonprofit  organizations 
to  conduct  safety  and  health  training 
and  education  in  the  workplace.  This 
notice  announces  Targeted  Training 
grant  availability  for  training  in  fall 
protection  in  the  residential 
construction  industry,  assisting  small 
businesses  to  develop  safety  and  health 
programs,  training  hospital  and  nursing 
or  medical  care  facility  workers  in  the 
prevendon  of  injuries,  and  training 
small  logging  employers  about  the 
requirements  of  OSHA 's  logging 
standard.  This  notice  describes  the 
scope  of  the  grant  program  and  provides 
information  about  how  to  get  detailed 
grant  application  instructions. 
Applications  should  not  be  submitted 
without  the  appUcant  first  obtaining  the 
detailed  grant  application  instructions 
mentioned  later  in  the  notice. 

Authority  for  this  program  may  be 
found  in  section  21(c)  of  the 
Occupational  Safety  and  Health  Act  of 
1970  (29  U.S.C.  670). 
DATES:  Applications  must  be  received 
by  August  4, 1995. 

ADDRESSES:  Grant  applications  must  be 
submitted  to  the  OSHA  Office  of 
Training  and  Education.  Division  of 
Training  and  Educational  Programs. 
1555  Times  Drive.  Des  Plaines.  Illinois 
60018. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  Mouw,  Chief,  Division  of 
Training  and  Educational  Programs,  or 
Helen  Beall,  Training  Specialist,  OSHA 
Office  of  Training  and  Education.  1555 
Times  Drive.  Des  Plaines.  Illinois  60018. 
telephone  (708)  297-4810. 

SUPPLEMENTARY  INFORMATION: 

Background 

Section  21(c)  of  the  Occupational 
Safety  and  Health  Act  provides  for  the 
education  and  training  of  employers  and 
workers  in  the  recognition,  avoidance, 
and  prevention  of  unsafe  or  unhealthful 
working  conditions.  OSHA  has  used  a 
variety  of  approaches  over  the  years  to 
fulfill  its  responsibilities  under  this 
section,  one  of  which  is  the  awarding  of 
grants  to  nonprofit  organizations  to 
develop  and  provide  training  and 
education  to  workers  and  employers. 
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The  Targeted  Training  Program  is 
OSHA's  current  grant  program  for  the 
training  and  education  of  workers  and 
employers.  Its  goals  include  educating 
workers  and  employers  in  small 
businesses  (employers  with  250  or  fewer 
workers),  training  in  new  OSHA 
standards,  and  training  in  areas  of 
special  emphasis  or  recognized  high  risk 
activities  or  tasks.  Organizations 
awarded  grants  under  this  program  will 
be  expected  to  develop  training  and/or 
educational  programs  that  address  a 
target  named  by  OSHA,  reach  out  to 
workers  and  employers  for  whom  the 
program  is  appropriate,  and  provide 
them  with  the  training  and/ or 
educational  program.  Success  is 
measured  by  the  number  of  workers  or 
employers  reached  by  the  program  and 
their  increased  ability  to  recognize  and 
abate  hazards  or  to  comply  with  OSHA 
standards. 

Preference  in  selection  will  be  given 
to  proposals  that  will  conduct  train-the- 
trainer  programs  and  to  proposals 
submitted  by  consortiums  that  include 
community-based  organizations  or  other 
organizations  that  can  reach  out  to 
workers  who  are  minorities,  migrants, 
limited  English-speaking,  or  have  entry 
level  and/or  minimum  wage  jobs.  In 
addition,  all  grant  programs  will  be 
encouraged  to  include  managers  and/or 
supervisors  and  small  businesses  in 
their  training. 

Scope 

The  purpose  of  this  notice  is  to 
announce  the  availability  of  funds  for 
grants.  Each  grant  awarded  will  be 
designed  to  develop  and  provide 
training  and  education  in  one  of  the 
following  target  areas. 

1.  Fall  protection  in  the  residential 
construction  industry.  Programs  that 
teach  workers  and  employers  about  the 
requirements  of  OSHA's  fall  protection 
standard.  29  CFR  1926  Subpart  M,  and 
how  to  apply  them  in  a  residential 
construction  setting. 

2.  Safety  and  health  programs  for 
small  businesses.  Programs  that  provide 
orientation  to  OSHA  and  its 
requirements  for  small  businesses  and 
that  assist  small  businesses  to  establish 
safety  and  health  programs  in 
accordance  with  OSHA's  safety  and 
health  management  guidelines 
published  at  54  FR  3904  on  January  26. 
1989. 

3.  Prevention  of  injuries  in  hospital 
and  nursing  or  medical  care  facilities. 
Programs  that  train  workers  in  the 
prevention  of  injuries,  especially 
injuries  from  lifting. 

4.  Logging.  Programs  that  train  small 
logging  employers  about  the 


requirements  of  OSHA  s  logging 
standard,  29  CFR  1910.266. 

Among  the  activities  which  may  be 
supported  under  these  grants  are: 
Conducting  training,  conducting  other 
educational  activities  designed  to  reach 
and  inform  workers  and  employers,  and 
developing  educational  materials  for  use 
in  the  training  and/or  educational 
activities. 

Eligible  Applicants 

Any  nonprofit  organization  that  is  not 
an  agency  of  a  State  or  local  government 
is  eligible  to  apply.  However.  State  or 
local  government  supported  institutions 
of  higher  education  are  eligible  to  apply 
in  accordance  with  29  CFR  97.4(a)(1). 
Applicants  other  than  State  or  local 
government  supported  institutions  of 
higher  education  will  be  required  to 
submit  evidence  of  nonprofit  status, 
preferably  from  the  IRS. 

A  consortium  of  two  or  more  eligible 
applicants  is  also  eligible  to  apply.  Each 
consortium  must  have  a  written 
agreement  that  spells  out  roles  and 
responsibilities  for  each  consortium 
member  and  designates  one  member  as 
the  lead  agency.  The  lead  agency  will 
receive  the  grant  and  be  responsible  for 
grant  administration. 

Nonsupportable  Activities 

Statutory  and  regulatory  limitations, 
as  well  as  the  objectives  of  the  grant 
program,  prevent  reimbursing  grantees 
for  certain  activities.  These  limitations 
include  the  following. 

1.  Any  activities  inconsistent  with  the 
goals  and  objectives  of  the  Occupational 
Safety  and  Health  Act  of  1970. 

2.  Activities  involving  workplaces 
largely  precluded  from  enforcement 
action  under  section  4(b)(1)  of  the 
Occupational  Safety  and  Health  Act. 

3.  Activities  for  the  benefit  of  State, 
county  or  municipal  workers  unless 
those  workers  are  covered  by  a  State 
Plan  funded  by  OSHA  under  section 
23(g)  of  the  Occupational  Safety  and 
Health  Act. 

4.  Production,  publication, 
reproduction  or  use  of  training  and 
educational  materials,  including 
newsletters  and  programs  of  instruction, 
that  have  not  been  reviewed  by  OSHA 
for  technical  accuracy. 

5.  Training  and  other  educational 
activities  that  primarily  address  issues 
other  than  recognition,  avoidance,  and 
prevention  of  unsafe  or  unhealthful 
working  conditions.  Examples  include 
activities  concerning  workers' 
compensation,  first  aid.  and  publication 
of  materials  prejudicial  to  labor  or 
management. 

6.  Activities  that  provide  assistance  to 
workers  in  arbitration  cases  or  other 


actions  against  employers,  or  that 
provide  assistance  to  employers  and/or 
workers  in  the  prosecution  of  claims 
against  Federal,  State  or  local 
governments. 

7.  Activities  that  directly  duplicate 
services  offered  by  OSHA.  a  State  under 
a  State  Plan,  or  consultation  programs 
provided  by  State  designated  agencies  ■ 
under  section  7(c)(1)  of  the 
Occupational  Safety  and  Health  Act. 

8.  Activities  directly  or  indirectly 
intended  to  generate  membership  in  the 
grant  recipient's  organization.  This 
includes  activities  to  acquaint 
nonmembers  with  the  benefits  of 
membership,  inclusion  of  membership 
appeals  in  materials  produced  with 
grant  funds,  and  membership  drives. 

Administrative  Requirements 

Educational  materials  will  be 
reviewed  by  OSHA  for  technical 
accuracy  during  development  and 
before  final  publication. 

Instructional  curriculums  and 
purchased  training  materials  will  also 
be  reviewed  by  OSHA  for  technical 
accuracy  before  they  are  used. 

Grant  recipients  will  be  expected  to 
share  educational  materials  with  others 
in  the  industry  to  which  the  materials 
apply.  Grant  recipients  must  also 
provide  copies  of  completed 
educational  materials  to  OSHA  before 
the  end  of  the  grant  period.  OSHA  has 
a  lending  program,  the  Resource  Center, 
that  circulates  grant-produced 
audiovisual  materials.  Grant  recipients 
can  expect  their  materials  to  be 
included  in  OSHA's  Resource  Center 
lending  program. 

Grantees  will  comply  with  applicable 
requirements  of  the  following  OMB 
Circulars. 

1.  A-110.  which  covers  grant 
requirements  for  nonprofit 
organizations,  including  universities 
and  hospitals.  The  Department  of  Labor 
regulations  implementing  this  circular 
can  be  found  at  29  CFR  part  95. 

2.  A-21,  which  gives  cost  principles 
applicable  to  educational  institutions. 

3.  A-122,  which  gives  cost  principles 
applicable  to  other  nonprofit 
organizations. 

4.  A-133.  which  provides  audit 
requirements.  The  Department  of  Labor 
regulations  implementing  this  circular 
can  be  found  at  29  CFR  part  96. 

All  applicants  will  be  required  to 
certify  to  a  drug-free  workplace  in 
accordance  with  20  CFR  part  98  and  to 
comply  with  the  New  Restrictions  on 
Lobbying  published  at  29  CFR  part  93. 

The  program  has  matching  share 
requirements.  Grant  recipients  will 
provide  a  minimum  of  20%  of  the  total 
grant  budget.  This  match  may  be  in- 


kind,  rather  than  a  cash  contribution. 
For  example,  if  the  Federal  share  of  the 
grant  is  $80,000  (80%  of  the  grant),  then 
the  matching  share  will  be  $20,000 
(20%  of  the  grant),  for  a  total  grant  of 
$100,000.  The  matching  share  may 
exceed  20%. 

Evaluation  Process  and  Criteria 

Applications  for  grants  solicited  in 
this  notice  will  be  evaluated  on  a 
competitive  basis  by  the  Assistant 
Secretary  for  Occupational  Safety  and 
Health  with  assistance  and  advice  from 
OSHA  staff. 

The  following  factors,  which  are  not 
ranked  in  order  of  importance,  will  be 
considered  in  evaluating  grant 
applications. 

1 .  Program  Design 

a.  The  plan  to  develop  and  implement 
a  training  and  education  program  that 
addresses  one  of  the  following  targets. 

i.  Fall  protection  in  the  residential 
construction  industry. 

ii.  Safety  and  health  programs  for 
small  businesses. 

iii.  Prevention  of  injuries  in  hospital 
and  nursing  or  medical  care  facilities. 

iv.  Logging. 

b.  The  number  of  workers  and/or  the 
number  of  employers  to  be  trained  by 
the  program. 

c.  The  number  of  workers  to  be 
trained  as  trainers  of  their  fellow 
workers. 

d.  The  appropriateness  of  the  planned 
activities  for  the  target  selected. 

e.  The  plan  to  recruit  trainees  for  the 
program. 

f.  The  plan  for  evaluating  the 
program's  effectiveness  in  achieving  its 
objectives. 

g.  The  feasibility  and  soimdness  of  the 
proposed  work  plan  in  achieving  the 
program  objectives  effectively. 

2.  Program  Experience 

a.  The  occupational  safety  and  health 
experience  of  the  applicant 
organization. 

b.  The  experience  of  the  applicant 
organization  in  developing  and 
conducting  training  or  education 
programs. 

c.  The  technical  and  professional 
expertise  of  present  or  proposed  project 
staff  in  training  workers  and/ or 
employers  and  in  occupational  safety 
and  health. 

d.  The  applicant  organization's 
experience  in  reaching  the  target 
population  and  conducting 
occupational  safety  and  health  and/or 
training  and  educational  programs  for 
that  population. 


3.  Administrative  Capability 

a.  The  managerial  expertise  of  the 
applicant  as  evidenced  by  the  variety 
and  complexity  of  programs  it  has 
administered  over  the  past  five  years. 

b.  The  experience  of  the  applicant  in 
administering  Federal  and/ or  State 
grants. 

c.  The  completeness  of  the 
application,  including  forms,  budget 
detail,  narrative  and  workplan,  and 
required  attachments. 

4.  Budget 

a.  The  reasonableness  of  the  budget  in 
relation  to  the  proposed  program 
activities. 

b.  The  proposed  non-Federal  share  is 
at  least  20%  of  the  total  budget. 

c.  The  compliance  of  the  budget  with 
Federal  cost  principles  contained  in 
applicable  OMB  Circulars  and  with 
OSHA  budget  requirements  contained 
in  the  grant  application  instructions. 

Preferential  consideration  will  be 
given  to  applications  that  include  one  or 
more  of  the  following  elements. 

1.  Train-the-trainer  programs, 
especially  those  that  train  workera  to 
train  other  workers. 

2.  Submission  by  a  consortium, 
particularly  one  that  includes  one  or 
more  commiuiity-based  organizations  or 
other  organizations  that  can  reach  out  to 
workers  who  are  minorities,  migrants. 
limited  English-speaking,  or  have  entry 
level  and/or  minimum  wage  jobs. 

In  addition  to  the  preceding  factors, 
the  Assistant  Secretary  will  consider 
other  factors  such  as  the  overall 
geographical  distribution  and  coverage 
of  populations  at  risk. 

Availability  of  Funds 

There  is  approximately  $1,700,000 
available  for  this  program,  $500,000 
each  for  fall  protection,  safety  and 
health  programs  for  small  businesses, 
and  injury  prevention  in  hospitals  and 
nursing  or  medical  care  facilities,  and 
$200,000  for  logging.  The  average 
Federal  award  will  be  $100,000. 

Grants  will  be  awarded  for  a  twelve- 
month period.  Grants  may  be  renewed 
for  additional  twelve-month  periods 
depending  on  the  availability  of  funds, 
the  continuing  need  for  the  training,  and 
satisfactory  performance  by  the  grantee. 

Application  Procedures 

Organizations  that  meet  the  eligibility 
requirements  described  above  and  are 
interested  in  applying  for  a  grant  may 
request  grant  application  instructions 
from  the  OSHA  Office  of  Training  and 
Education,  Division  of  Training  and 
Educational  Programs,  1555  Times 
Drive,  Des  Plaines,  Illinois  60018. 


All  applications  must  be  received  no 
later  than  4:30  p.m.  Central  Time, 
August  4, 1995. 

Notification  of  Selection 

Following  review  and  evaluation, 
organizations  selected  as  potential  grant 
recipients  will  be  notified  by  a 
representative  of  the  Assistant 
Secretary.  An  apphcant  whose  proposal 
is  not  selected  will  be  notified  in 
writing  to  that  effect.  Notice  of  selection 
as  a  potential  grant  recipient  will  not 
constitute  approval  of  the  grant 
appUcation  as  submitted.  Prior  to  the 
actual  grant  award,  representatives  of 
the  potential  grant  recipient  and  OSHA 
will  enter  into  negotiations  concerning 
such  items  as  program  components, 
funding  levels,  and  administrative 
systems.  If  negotiations  do  not  result  in 
an  acceptable  submittal,  the  Assistant 
Secretary  reserves  the  right  to  terminate 
the  negotiation  and  decline  to  fund  the 
proposal. 

Signed  at  Washington,  DC,  this  14th  day  of 
June  1995. 

Joseph  A.  Dear, 

Assistant  Secretary  of  Labor. 

[FR  Doc.  95-15128  Filed  6-20-95;  8:45  ami 
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DEPARTMENT  OF  JUSTICE 

Office  of  Justice  Programs 

National  Institute  of  Justice 

[OJP  (NU)  No.1053] 

RIN1121-ZA15 

National  Institute  of  Justice 
Solicitation  for  Research  and 
Evaluation  on  Violence  Against 
Women 

AGENCY:  U.S.  Department  of  Justice, 
Office  of  Justice  Programs,  National 
Institute  of  Justice. 
ACTION:  Announcement  of  the 
availability  of  the  National  Institute  of 
Justice  Solicitation  for  Research  and 
Evaluation  on  Violence  Against  Women. 

ADDRESS:  National  Institute  of  Justice, 
633  Indiana  Avenue,  NW.,  Washington, 
D.C.  20531. 

DATES:  The  deadline  for  receipt  of 
proposals  is  close  of  business  on  August 
1. 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bernard  Auchter  at  (202)  307-0499. 
National  Institute  of  Justice,  633  Indiana 
Avenue,  NW.,  Washington.  DC  20531. 
SUPPLEMENTARY  INFORMATION:  The 
following  supplementary  information  is 
provided: 
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Authority 

This  action  is  authorized  under  the 
Omnibus  Crime  Control  and  Safe  Streets 
Act  of  1968.  §§  201-03.  as  amended,  42 
U.S.C.  3721-23  (1988). 

Background 

The  National  Institute  of  Justice  is 
soliciting  research  and  evaluation 
proposals  responsive  to  the  evaluation 
and  research  requirements  related  to  the 
Violence  Against  Women  Act— Title  TV 
of  the  Violent  Crime  Control  and  Law 
Enforcement  Act  of  1994.  Interested 
organizations  should  call  the  National 
Criminal  Justice  Reference  Service 
(NCJRS)  at  1-800-851-3420  to  obtain  a 
copy  of  "Sohcitation  for  Research  and 
Evaluation  on  Violence  Against 
Women"  (refer  to  document  No. 
SL000124).  The  solicitation  is  available 
electronically  via  the  NCJRS  Bulletin 
Board,  which  can  he  accessed  via 
Internet.  Telnet  to 
ncjrsbbs.aspensys.com.  or  gopher  to 
ncjrs.aspensys.com  71.  Those  without 
Internet  access  can  dial  the  NCJRS 
Bulletin  Board  via  modem:  dial  301- 
738-8895.  Set  modem  at  9600  baud.  8- 
N-1. 

Jeremy  Travis, 

Director,  National  Institute  of  Justice. 
IFR  Doc.  95-15130  Filed  6-20-95;  8:45  ami 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-320] 

Environmental  Assessment  and 
Finding  of  No  Significant  Impact 
Regarding  the  Extension  of 
Possession-oniy  License  No.  DPR-73; 
GPU  Nuclear  Corporation  Three  Mile 
Island  Nuclear  Station,  Unit  No.  2 

The  Nuclear  Regulatory  Commission 
(the  Commission)  is  considering 
issuance  of  an  amendment  to 
Possession-Only  License  No  DPR-73 
which  allows  GPU  Nuclear  Corporation 
(the  licensee)  to  possess  but  not  operate 
the  permanently  shut  down  Three  Mile 
Island  Nuclear  StaUon.  Unit  2  (TMI-2). 
The  amendment  would  extend  the 
expiration  date  of  the  license  from 
November  9.  2009.  to  April  19.  2014. 

Description  of  the  Proposed  Action 

TMI-2  has  been  shut  down  since  the 
March  28. 1979  accident.  The  facility 
has  been  defueled  to  the  extent 
practicable  and  has  been  partially 
decontaminated.  It  is  now  in  a  safe 
storage  mode  called  Post-Defueling 
Monitored  Storage  (PDMS).  The  licensee 
intends  to  keep  TMI-2  in  PDMS  until 


the  TMI-1  license  expires  on  April  19, 
2014,  at  which  time  the  units  would  be 
decommissioned  simultaneously. 

Environmental  Impacts 

The  staff  evaluated  the  potential 
environmental  and  safety  consequences 
of  PDMS  in  Final  Supplement  3  to  the 
Programmatic  Environmental  Impact 
Statement  Related  to  Decontamination 
and  Disposal  of  Radioactive  Wastes 
Resulting  from  the  March  28.  1979 
Accident  at  Three  Mile  Island  Nuclear 
StaUon,  Unit  2  (PEIS  Supplement  3  or 
NUREG-0683  Supplement  3),  dated 
August  1989.  The  staff  evaluated 
radiological  and  non-radiological 
impacts  associated  with  the  licensee's 
proposal  and  seven  staff  identified 
ahematives.  The  licensee's  proposal 
included  storage  of  TMI-2  until  the  end 
of  the  TMI-1  license  in  the  year  2014. 
The  staff  concluded  that  each  of  the 
alternatives  (with  the  exception  of  the 
no-action  alternative)  were  within 
applicable  regulatory  limits  and  could 
each  be  implemented  without 
significant  environmental  impact.  The 
potential  health  impact  on  both  workers 
and  the  offsite  public  from  any  of  the 
alternatives  was  very  small.  The  staff 
concluded  that  none  of  the  alternatives 
was  obviously  superior  to  the  Ucensee's 
proposal  from  the  perspective  of 
environmental  impacts.  Although  the 
quantitative  estimates  of  potential 
impacts  varied  among  the  alternatives, 
the  differences  were  not  judged 
sufficiently  large  to  allow  for 
identification  of  an  obviously  superior 
alternative.  The  staff  further  concluded 
that  the  Ucensee's  proposal  was 
environmentally  acceptable  and  would 
not  significantly  affect  the  quality  of  the 
human  envirorunent.  The  staff  reviewed 
the  conclusions  of  the  1989  PEIS 
Supplement  3  and  the  current  TMI-2 
conditions  now  that  the  facility  is  in 
long-term  storage.  The  staff  determined 
that  the  conclusions  reached  with 
respect  to  environmental  impact 
associated  with  long-term  storage  of 
TMI-2  in  the  1989  PEIS  Supplement  3 
are  still  valid. 


amendment  dated  October  9, 1991,  and 
the  staffs  PEIS  Supplement  3  dated 
August  1989.  These  docxunents  are 
available  for  inspection  at  the 
Commission's  Public  Document  Room, 
the  Gelman  Building.  2120  L  Street 
NW..  Washington,  DC  20555  and  at  the 
Government  Publications  Section,  State 
Library  of  Pennsylvania,  Walnut  Street 
and  Commonwealth  Avenue,  Box  1601. 
Harrisburg.  Pennsylvania  17105. 

Dated  at  Rockville,  Maryland,  this  15th  day 
of  June  1995. 

For  the  Nuclear  Regulatory  Commission. 
Seymour  H.  Weiss, 
Director.  Non-Power  Reactors  and 
Decommissioning  Project  Directorate, 
Division  of  Project  Support,  Office  of  Nuclear 
Reactor  Regulation. 
IFR  Doc.  95-15137  Filed  6-20-95;  8:45  am) 
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Finding  of  No  Significant  Impact 

Based  on  the  foregoing  environmental 
assessment,  the  Commission  has 
concluded  that  the  proposed  action  will 
not  have  a  signifiamt  effect  on  the 
quality  of  the  human  environment. 
Accordingly,  the  Commission  has 
determined  not  to  prepare  an 
environmental  impact  statement  for  this 
proposed  action. 

For  further  details,  with  respect  to  this 
action  see  the  licensee's  environmental 
evaluation  dated  March  11, 1987,  the 
licensee's  request  for  a  license 


[Docket  No.  50-^15] 

Indiana  Michigan  Power  Company; 
Donald  C.  Coolt  Nuclear  Plant,  Unit  No. 
1;  Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  exemption 
from  Facility  Operating  License  No. 
DPR-58.  issued  to  Indiana  Michigan 
Power  Company,  (the  Ucensee).  for 
operation  of  the  D.C.  Cook  Nuclear 
Plant,  Unit  1,  located  in  Berrien  County, 
Michigan. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

This  Environmental  Assessment  has 
been  prepared  to  address  potential 
environmental  issues  related  to  the 
licensee's  application  of  March  17, 
1995.  The  proposed  action  would 
exempt  the  licensee  from  the 
requirements  of  10  CFR  part  50, 
Appendix  J,  Paragraph  III.D.l.(a),  to  the 
extent  that  a  one-time  interval  extension 
for  the  Type  A  test  (containment 
integrated  leak  rate  test)  by 
approximately  18  months  from  the 
September  1995  refueling  outage  to  the 
1997  refueling  outage  would  be  granted. 

The  Need  for  the  Proposed  Action 

The  proposed  action  is  needed  to 
permit  the  licensee  to  defer  the  Type  A 
test  from  the  September  1995  refueling 
outage  to  the  1997  refueling  outage, 
thereby  saving  the  cost  of  performing 
the  test  and  eliminating  test  period  from 
the  critical  path  time  of  the  outage. 


Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  action  and 
concludes  that  the  proposed  one-time 
exemption  would  not  increase  the 
probability  or  consequences  of  accidents 
previously  analyzed  and  the  proposed 
one-time  exemption  would  not  affect 
facility  radiation  levels  or  faciUty 
radiological  effluents.  The  licensee  has 
analyzed  the  results  of  previous  Type  A 
tests  performed  at  the  D.C.  Cook  Nuclear 
Plant  to  show  adequate  containment 
performance  and  will  continue  to  be 
required  to  conduct  the  Type  B  and  C 
local  leak  rate  tests  which  historically 
have  been  shown  to  be  the  principal 
means  of  detecting  containment  leakage 
paths  with  the  Type  A  tests  confirming 
the  Type  B  and  C  test  results.  It  is  also 
noted  that  the  licensee  would  perform 
the  visual  containment  inspection 
although  it  is  only  required  by 
Appendix  J  to  be  conducted  in 
conjunction  with  Type  A  tests.  The  NRC 
staff  considers  that  these  inspections, 
though  limited  in  scope,  provide  an 
important  added  level  of  confidence  in 
the  continued  integrity  of  the 
containment  boundary.  The  change  will 
not  increase  the  probability  or 
consequences  of  accidents,  no  changes 
are  being  made  in  the  types  or  amounts 
of  any  effluents  that  may  be  released 
offsite,  and  there  is  no  significant 
increase  in  the  allowable  individual  or 
cumulative  occupational  radiation 
exposure.  Accordingly,  the  Commission 
concludes  that  there  are  no  significant 
radiological  environmental  impacts 
associated  with  the  proposed  action. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
action  involves  features  located  entirely 
within  the  restricted  area  as  defined  in 
10  CFR  part  20.  It  does  not  affect 
nonradiological  plant  effluents  and  has 
no  other  environmental  impact. 
Accordingly,  the  Commission  concludes 
that  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed  action. 

Alternatives  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
there  is  no  measurable  environmental 
impact  associated  with  the  proposed 
action,  any  alternatives  with  equal  or 
greater  environmental  impact  need  not 
be  evaluated.  As  an  alternative  to  the 
proposed  action,  the  NRC  staff 
considered  denial  of  the  proposed 
action.  Denial  of  the  application  would 
result  in  no  change  in  current 
environmental  impacts.  The 
environmental  impacts  of  the  proposed 


action  and  the  alternative  action  are 
similar. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Final  Environmental 
Statement  for  D.C.  Cook,  Units  1  and  2, 
dated  August  1973. 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
on  May  31, 1995.  the  NRC  staff 
consulted  with  the  Michigan  State 
official.  Dennis  Hahn.  of  the  Michigan 
Department  of  Public  Health.  Nuclear 
Facilities  and  Environmental 
Monitoring,  regarding  the 
environmental  impact  of  the  proposed 
action.  The  State  official  had  no 
comments. 

Finding  of  No  Significant  Impact 

Based  upon  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quaUty  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  enviroiunental  impact 
statement  for  the  proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's  letter 
dated  Meirch  17. 1995,  which  is 
available  for  public  inspection  at  the 
Commission's  Public  Docimient  Room, 
The  Gehnan  Building,  2120  L  Street, 
NW.,  Washington,  DC,  and  at  the  local 
public  document  room  located  at  the 
Maud  Preston  Palenske  Memorial 
Library,  500  Market  Street,  St.  Joseph, 
Michigan  49085. 

Dated  at  Rockville.  Maryland,  this  14th  day 
of  June. 

For  the  Nuclear  Regulatory  Commission. 
John  B.  Hickman, 

Project  Manager.  Project  Directorate  UI-l, 
Division  of  Reactor  Projects — UI/IV,  Office  of 
Nuclear  Reactor  Regulation. 
(FR  Doc.  95-15142  Filed  6-20-95;  8:45  am] 
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[Docket  No.  40-^022] 

SCA  Services  Inc.,  Finding  of  No 
Significant  Impact,  and  Opportunity  for 
a  Hearing 

Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  has  prepared  an 
Environmental  Assessment  (EA)  related 
to  the  issuance  of  Source  Material 
License  No.  SUC-1565.  On  the  basis  of 
the  EA,  the  NRC  has  concluded  that  this 
licensing  action  would  not  significantly 
affect  the  environment  and  does  not 
warrant  the  preparation  of  an 


enviroiunental  impact  statement. 
Accordingly,  it  has  been  determined 
that  a  Finding  of  No  Significant  Impact 
is  appropriate. 

The  above  dociunent  related  to  this 
proposed  action  are  available  for  public 
inspection  and  copying  at  the  NRC's 
Public  Dociunent  Room.  Gelman 
Building,  2120  L  Street  NW., 
Washington,  DC  20555. 

Opportunity  for  a  Hearing 

Any  person  whose  interest  may  be 
affected  by  the  issuance  of  this  Ucense 
may  file  a  request  for  a  hearing.  Any 
request  for  hearing  must  be  filed  with 
the  Office  of  the  Secretary,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  within  30  days  of  the 
publication  of  this  Federal  Registo- 
notice;  be  served  on  the  NRC  staff 
(Executive  Ehrector  for  Operations,  One 
White  Flint  North,  11555  Rockville 
Pike,  Rockville,  MD  20852)  and  on  the 
applicant  (SCA  Services,  Inc.,  17250 
Newburgh  Rd.,  Livonia,  MI  48152)  and 
must  comply  with  the  requirements  for 
requesting  a  hearing  set  forth  in  the 
Conunission's  regulations,  10  CFR  Part 
2,  Subpart  L,  "Informal  Hearing 
Procedures  for  Adjudications  in 
Materials  Licensing  Proceedings." 

These  requirements,  which  the 
requestor  must  address  in  detail,  are: 

1.  The  interest  of  the  requester  in  the 
proceeding; 

2.  How  that  interest  may  be  affected  by 
the  results  of  the  proceeding, 
including  the  reasons  why  the 
requestor  should  be  permitted  a 
hearing; 

3.  The  requestor's  areas  of  concern 
about  the  licensing  activity  that  is  the 
subject  matter  of  the  proceeding;  and 

4.  The  circumstances  estabUshing  that 
the  request  for  hearing  is  timely,  that 
is,  filed  within  30  days  of  the  date  of 
this  notice. 

In  addressing  how  the  requestor's 
interest  may  be  affected  by  the 
proceeding,  the  request  should  describe 
the  nature  of  the  requestor's  right  imder 
the  Atomic  Energy  Act  of  1954,  as 
amended,  to  be  made  a  party  to  the 
proceeding;  the  nature  and  extent  of  the 
requestor's  property,  financial,  or  other 
(i.e.,  health,  safety,  environmental) 
interest  in  the  proceeding;  and  the 
possible  effect  of  any  order  that  may  be 
entered  in  the  proceeding  upon  the 
requestor's  interest. 

Dated  at  Rockville.  Maryland,  the  12th  day 
of  June  1995. 
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For  the  Nuclear  Regulatory  Commission. 
MichMl  F.  Webor, 

Chief.  Low-Level  Waste  and  Decommissioning 
ProjecU  Branch.  Division  of  Waste 
Management.  Office  of  Nuclear  Material 
Safety  and  Safeguards. 
IFR  Doc.  95-15140  Filed  6-20-95;  8:45  ami 
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[Docket  No.  50-445] 

Texas  Utilities  Electric  Company; 
Comanche  Pealt  Steam  Electric 
Station,  Unit  1;  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  exemption 
from  certain  requirements  of  its 
regulations  for  Facility  Operating 
License  No.  NPF-e7,  issued  to  Texas 
Utilities  Electric  Company  (TU  Electric, 
the  licensee),  for  the  Comanche  Peak 
Steam  Electric  StaUon  (CPSES),  Unit  1. 
located  in  Somervell  County.  Texas. 

EnTirtnunental  Assessment 

Identification  of  Proposed  Action 

The  proposed  exemption  would 
extend  the  first  inservice  test  (1ST) 
program  interval  for  Unit  1  from  120 
months  to  approximately  156  months. 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  for 
exemption  dated  March  1.  1994,  as 
supplemented  by  letter  dated  August  12. 
1994. 

The  Need  for  the  Proposed  Action 

The  proposed  action  is  to  extend  the 
CPSES  Unit  1  1ST  program  interval 
beyond  the  120  months  specified  in  10 
CFR  50.55a(f)(4)(ii)  which  began  on  the 
Unit  1  commercial  operation  date 
(August  13, 1990)  to  120  months  from 
the  Unit  2  commercial  operation  date 
(August  3, 1993).  This  extension  from 
120  months  to  156  months  for  the  Unit 
1 1ST  interval  is  being  requested  in 
order  to  maintain  the  consistency  of  the 
1ST  program  between  CPSES  Units  1 
and  2. 

The  licensee  intends  to  perform  all 
future  1ST  program  updates  for  both 
units  at  120-month  intervals  based  on 
the  Unit  2  commercial  operation  date. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  action  and 
concludes  that  it  is  advantageous  for  a 
facility  with  two  similar  units  to 
implement  an  1ST  program  which  is 
consistent  between  units  by  testing  each 
unit  to  the  same  Code  edition  and  by 


scheduling  120-month  program  updates 
on  each  unit  to  coincide.  CPSES  Units 
1  and  2  are  similar  units  and  the 
licensee  has  therefore  attempted  to 
capture  these  advantages  through  the 
use  of  one  1ST  program  which  specifies 
the  same  test  requirements  for  both 
imits  based  on  the  same  ASME  Code 
Edition. 

The  advantages  include  a  significant 
reduction  in  the  administrative  effort 
required  in  preparing  periodic  program 
updates,  a  corresponding  reduction  in 
the  program  review  effort  by  the  NRC 
staff  and  a  reduction  in  the  potential  for 
personnel  errors  in  the  performance  of 
testing  requirements.  Further,  a 
significant  unit  difference  is  eliminated 
by  applying  the  same  Code 
requirements  to  the  testing  of  both  units. 
In  addition,  this  exemption  increases 
plant  safety  through  simplification  and 
standardization  of  plant  testing 
procedures,  does  not  present  an  undue 
risk  to  the  public  health  and  safety,  and 
is  consistent  with  the  common  defense 
and  security. 

The  change  will  not  increase  the 
probability  or  consequences  of 
accidents,  no  changes  are  being  made  in 
the  types  of  any  effluents  that  may  be 
released  offsite,  and  there  is  no 
significant  increase  in  the  allowable 
individual  or  cumulative  occupational 
radiation  exposure.  According,  the 
Commission  concludes  that  there  are  no 
significant  radiological  environmental 
impacts  associated  with  the  proposed 
action. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
action  does  involve  features  located 
entirely  v«thin  the  restricted  area  as 
defined  in  10  CFR  part  20.  It  does  not 
affect  nonradiological  plant  effluents 
and  has  no  other  environmental  impact. 
Accordingly,  the  Commission  concludes 
that  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed  action. 

Alternatives  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
there  is  no  measurable  environmental 
impact  associated  with  the  proposed 
action,  any  alternatives  with  equal  or 
greater  environmental  impact  need  not 
be  evaluated.  As  an  alternative  to  the 
proposed  action,  the  staff  considered 
denial  of  the  proposed  action.  Denial  of 
the  application  would  result  in  no 
change  in  current  environmental 
impacts.  The  environmental  impacts  of 
the  proposed  action  and  the  alternative 
action  are  similar. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 


considered  in  the  Final  Environmental 
Statement  for  the  CPSES,  Units  1  and  2. 
dated  October  1989. 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
on  May  31, 1995,  the  staff  consulted 
with  the  Texas  State  official,  Mr.  Arthur 
Tate  of  the  Texas  Department  of  Health, 
Bureau  of  Radiation  Control,  regarding 
the  environmental  impact  of  the 
proposed  action.  The  State  official  had 
no  comments. 

Finding  of  No  Significant  Impact 

Based  upon  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quaUty  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's 
exemption  request  letter  dated  March  1 , 
1994.  as  supplemented  by  letter  dated 
August  12, 1994,  which  are  available  for 
public  inspection  at  the  Commission's 
Public  Docimient  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC,  and  at  the  local  pubhc 
document  room  located  at  the 
University  of  Texas  at  Arlington  Library, 
Government  Publications/Maps,  702 
College,  P.O.  Box  19497.  Arlington, 
Texas  76019. 

Dated  at  Rockville.  Maryland,  this  12th  day 
of)une  1995. 

For  the  Nuclear  Regulatory  Commission. 
Timothy  |.  Polich,  Project  Manager, 
Project  Directorate  A -1  Division  of  Reactor 
Projects  in/IV,  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  95-15141  Filed  6-20-95;  8:45  am) 
BILUNO  COOC  7SWMI1-M 


[Docket  Nos.  50-280  and  50-281] 

Virginia  Electric  &  Power  Co.;  Surry 
Power  Station,  Units  1  and  2; 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  amendments  to 
Facihty  Operating  License  Nos.  DPR-32 
and  DPR-37,  issued  to  Virginia  Electric 
and  Power  Company,  (the  Licensee),  for 
operation  of  the  Surry  Power  Station. 
Units  1  and  2.  located  in  Surry  County, 
Virginia. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  action  would  increase 
the  rates  core  power  level  at  each  Surry 
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unit  from  2441  Megawatts  thermal 
(MW.)  to  2546  MW,  which  is  an  increase 
in  the  rated  core  power  of 
approximately  4.3  percent. 

"The  proposed  action  is  in  accordance 
with  the  licensee's  application  for 
amendment  dated  August  30, 1994.  as 
supplemented  by  letters  dated  February 
6. 1995,  February  13. 1995,  February  27, 
1995,  March  23,  1995,  March  28, 1995, 
April  13,  1995  April  20.  1995,  April  28, 
1995,  and  May  5, 1995. 

The  Need  for  the  Proposed  Action 

The  proposed  action  would  increase 
the  electrical  output  for  each  unit  by  34 
Megawatts-electrical  (MW,)  and  thus 
provide  additional  electrical  power  to 
the  grid  which  services  the  commercial 
and  domestic  areas  in  the  State  of 
Virginia. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  action  and 
concludes  that  a  slight  change  in  the 
environmental  impact  can  be  expected 
for  the  proposed  increase  in  power.  The 
proposed  core  uprating  is  projected  to 
increase  the  rejected  heat  by  6  percent. 
However,  the  Environmental  Report  and 
the  NRC-approved  Final  Environmental 
Impact  Statement  (FEIS),  as  amended, 
have  already  addressed  plant  operation 
up  to  a  stretch  core  power  of  2546  MW,. 
Thus,  the  6  percent  increase  in  rejected 
heat  has  already  been  evaluated  and 
determined  to  not  significantly  impact 
on  the  quaUty  of  the  human 
environment.  Also,  the  proposed 
increase  in  core  power  involved  no 
significant  change  in  types  or  significant 
increase  in  the  amounts  of  any  effluents 
that  may  be  released  offsite  which  has 
not  afready  been  evaluated  and 
approved  in  the  FEIS,  as  amended,  for 
a  stretch  core  power  level  of  2546  MW,. 
Similarly,  as  enveloped  by  the  FEIS,  as 
amended,  there  would  be  no  significant 
increase  in  individual  or  cumulative 
occupational  radiation  exposure.  The 
waste  heat  vfill  not  exceed  the  12.0x10' 
BTUs  per  hour  permitted  by  the 
Commonwealth  of  Virginia. 

The  change  will  not  increase  the 
probability  or  consequences  of 
accidents,  no  changes  are  being  made  in 
the  types  of  any  effluents  that  may  be 
released  offsite,  and  there  is  no 
significant  increase  in  the  allowable 
individual  or  cumulative  occupational 
radiation  exposure.  Accordingly,  the 
Commission  concludes  that  there  are  no 
significant  radiological  environmental 
impacts  associated  with  the  proposed 
action. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 


action  does  involve  features  located 
entirely  writhin  the  restricted  area  as 
defined  in  10  CFR  part  20.  Except  for 
heat  load,  which  is  bounded  by 
previous  analysis,  as  described  above, 
the  amendment  does  not  affect 
noiuadiological  plant  effluents  and  has 
no  other  environmental  impact. 
Accordingly,  the  Commission  concludes 
that  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed  action. 

Alternatives  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
there  is  no  significant  environmental 
impact  associated  with  the.  proposed 
action,  any  alternatives  with  equal  or 
greater  environmental  impact  need  not 
be  evaluated.  As  an  alternative  to  the 
proposed  action,  the  staff  considered 
denial  of  the  proposed  action.  Denial  of 
the  application  would  result  in  no 
change  in  current  environmental 
impacts.  The  environmental  impacts  of 
the  proposed  action  and  the  alternative 
action  are  similar. 

Altemtive  Use  of  Resources 

The  action  does  not  involve  the  use  of 
any  resources  not  previously  considered 
in  the  Final  Environmental  Statement 
for  the  Surry  Power  Station,  Units  1  and 
2. 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
on  May  16, 1995,  the  staff  consulted 
with  the  Virginia  State  official,  L. 
Foldesi,  of  the  State  Health  Department, 
regarding  the  environmental  impact  of 
the  proposed  action.  The  State  official 
had  no  comments. 

Finding  of  No  Significant  Impact 

Based  upon  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Conunission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's  letter 
dated  August  30, 1994,  as  supplemented 
by  letters  dated  February  6, 1995, 
February  13. 1995.  February  27,  1995. 
March  23, 1995,  March  28, 1995,  April 
13,  1995,  April  20,  1995.  April  28, 1995, 
and  May  5, 1995,  which  are  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  21 20  L  Street  NW. , 
Washington,  DC,  and  at  the  local  public 
document  room  located  at  the  Swem 
Library,  College  of  William  and  Mary, 
Williamsburg.  Virginia  23185. 


Dated  at  Rockville.  Maryland,  this  14th  day 
of  June  1995. 

For  the  Nuclear  Regulatory  Commission. 
David  B.  Matthews, 

Director.  Project  Directorate  U-l.  Division  of 
Reactor  Projects  l/U.  Office  of  Nuclear  Reactor 
Regulation. 

IFR  Doc.  95-15138  Filed  6-20-95;  8:45  am) 
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Advisory  Committee  on  Reactor 
Safeguards;  Meeting  Agenda 

In  accordance  with  the  purposes  of 
Sections  29  and  182b.  of  the  Atomic 
Energy  Act  (42  U.S.C.  2039,  2332b),  the 
Advisory  Committee  on  Reactor 
Safeguards  will  hold  a  meeting  on  July 
13-15, 1995,  in  Conference  Room  T- 
2B3. 11545  Rockville  Pike,  Rockville, 
Maryland.  The  date  of  this  meeting  was 
previously  published  in  the  Federal 
Register  on  Wednesday,  December  28, 
1994  (59  FR  66977). 

Thursday,  July  13, 1995 

8:30  a.m. — 8:45  a.m.:  Opening 
Remarks  by  the  ACRS  Chairman 
(Open) — The  ACRS  Chairman  will  make 
opening  remarks  regarding  conduct  of 
the  meeting  and  comment  briefly 
regarding  items  of  current  interest. 
During  this  session,  the  Committee  will 
discuss  priorities  for  preparation  of 
ACRS  reports. 

8:45  a.m. — 10:15  a.m.:  Revised  Health 
Effects  Valuation:  Dollars/ Person-Rem 
(Open) — The  Committee  will  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff 
regarding  proposed  revisions  to  NRC 
health  effects  valuation. 

Representatives  of  the  industry  will 
participate,  as  appropriate. 

10:30  a.m. — 12:00  noon:  Meeting  with 
the  NRC  Executive  Director  for 
Operations  (EDO)  and  Other  Office 
Directors  (Open) — The  Committee  will 
meet  with  the  Executive  Director  for 
Operations  and  other  NRC  program 
Office  Directors  to  discuss  items  of 
mutual  interest,  including  risk/ 
performance-based  regulations;  PRA 
policy  statement  and  the  use  of  PRA  in 
the  regulatory  process;  maintaining 
long-term  technical  capabilities;  and 
NRC  participation  in  national  and 
international  technical  exchange 
meetings. 

1 :00  p.m.-2:30  p.m.:  NRC  Technical 
Training  Center  (TTC)  Curricula 
(Open)-— The  Committee  will  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff 
regarding  TTC  curricula,  with  emphasis 
in  the  areas  of  PRA  and  digital 
instnimentation  and  control  systems. 
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2:45  p.m.-4:15  p.m.:  BWR  Core  Power 
Stability/ ATWS  (Open/Closed)— The 
Committee  will  hear  presentations  by 
and  hold  discussions  with 
representatives  of  the  NRC  staff  and  the 
BWR  Owners  Group  (BWROG) 
regarding  proposed  revisions  to  the 
emergency  procedure  guidelines  that 
were  developed  by  the  BWRCXJ  to  cope 
with  an  ATWS  event  compounded  by 
core  power  instability. 

Representatives  of  other  industry 
groups  will  participate,  as  appropriate. 

A  portion  of  this  session  may  be 
closed  to  discuss  General  Electric 
Nuclear  Energy  proprietary  information 
appUcable  to  this  matter. 

4:15  p.m.-5:15  p.m.:  Proposed 
Resolution  of  Generic  Safety  Issue  (GSI) 
83.  Control  Room  Habitability  (Open) — 
The  Committee  will  hear  presentations 
by  and  hold  discussions  with 
representatives  of  the  NRC  staff 
regarding  the  proposed  resolution  of 
GSI-83. 

Representatives  of  the  industry  will 
participate,  as  appropriate. 

5:15  p.m.S:30  p.m.:  Preparation  of 
ACRS  Reports  (Open) — The  Committee 
will  discuss  proposed  ACRS  reports  on 
matters  considered  during  this  meeting, 
as  well  as  proposed  ACRS  reports  on 
fire  protection-related  issues  and 
prioritization  of  Generic  Safety  Issues. 

Friday.  July  14, 1995 

8:30  a.m.-8:35  a.m.:  Opening 
Remarks  by  the  ACRS  Chairman 
(Open) — The  ACRS  Chairman  will  make 
opening  remarks  regarding  conduct  of 
the  meeting. 

8:35  a.m.-9:30  a.m.:  Engineered 
Safety  Feature  (ESF)  Bypass  Study 
(Open}— The  Committee  will  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff 
regarding  the  results  of  the  ESF  Bypass 
performed  by  the  NRC  Office  for 
Analysis  and  Evaluation  of  Operational 
Data  (AEOD). 

Representatives  of  the  industry  will 
participate,  as  appropriate. 

9:30  a.m.-10:45  a,m.:  Proposed 
Resolution  of  Generic  Safety  Issue  (GSI) 
24,  Automatic  ECCS  Switchover  to 
Recirculation  (Open) — ^The  Committee 
will  hear  presentations  by  and  hold 
disciissions  with  representatives  of  the 
NRC  staff  regarding  the  proposed 
resolution  of  GSI-24. 

Representatives  of  the  industry  will 
participate,  as  appropriate. 

1 1 .00  a.m.-l  1 :1 5  a.m.:  Reconciliation 
of  ACRS  Comments  and 
Recommendations  (Open)— The 
Committee  will  discuss  responses 
expected  from  the  NRC  Executive 
Director  for  Operations  to  ACRS 


comments  and  recommendations 
included  in  recent  ACRS  reports. 

11:15  a.m.-12:00  noon:  Report  of  the 
Planning  and  Procedures  Subcommittee 
(Open/Closed) — ^The  Committee  will 
hear  a  report  of  the  Planning  and 
Procedures  Subcommittee  on  matters 
related  to  the  conduct  of  ACRS  business 
and  internal  organizational  and 
personnel  matters  relating  to  the  ACRS 
staff  members. 

A  portion  of  this  session  may  be 
closed  to  discuss  matters  that  relate 
solely  to  internal  personnel  rules  and 
practices  of  this  Advisory  Committee, 
and  matters  the  release  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

1 .00  p.m.-3:00  p.m.:  Analyses 
Methodology  Required  by  the 
Pressurized  Thermal  Shock  (PTS)  Rule 
(Open) — The  Committee  will  hear 
presentations  by  and  hold  discussions 
with  the  NRC  staff  regarding  on-gging 
and  future  work  associated  with  issues 
that  have  arisen  during  implementation 
of  the  PTS  Rule  provisions  for  operating 
nuclear  power  plants,  and  the  lessons 
learned  from  the  forced  shutdown  of  the 
Yankee  Rowe  plant. 

Representatives  of  the  industry  will 
participate,  as  appropriate. 

3:15  p.m.-3:45  p.m.:  Future  ACRS 
Activities  (Open)— The  Committee  will 
select  topics  for  consideration  during 
future  ACRS  meetings. 

3:45  p.m.-6:30  p.m.:  Preparation  of 
ACRS  Reports  (Open)— The  Committee 
will  continue  its  discussion  of  proposed 
ACRS  reports  on  matters  considered 
during  this  meeting,  as  well  as  proposed 
ACRS  reports  on  fire  protection-related 
issues  and  prioritization  of  Generic 
Safety  Issues. 

Saturday.  July  15, 1995 

8:30  a.m.-ll:30  a.m.:  Preparation  of 
ACRS  Reports  (Open) — The  Committee 
will  continue  its  discussion  of  proposed 
ACRS  reports  on  matters  considered 
during  this  meeting,  and  on  other 
matters  noted  above. 

1 1 .30  a.m.-l 2:30  p.m. :  Strategic 
Planning  (Open) — The  Committee  will 
discuss  items  that  are  of  importance  to 
the  NRC  which  should  receive 
additional  emphasis  in  its  future 
deliberations. 

12:30  p.m.-12:45  p.m.:  New  Research 
Needs  (Open) — ^The  Committee  will 
discuss  new  research  needs,  if  any, 
identified  during  this  meeting. 

12:45  p.m.-l:00  p.m.:  Miscellaneous 
(Open) — The  Committee  will  discuss 
miscellaneous  matters  related  to  the 
conduct  of  Committee  activities. 

Procedures  for  the  conduct  of  and 
participation  in  ACRS  meetings  were 
published  in  the  Federal  Register  on 


October  5, 1994  (59  FR  50780).  In 
accordance  with  these  procedures,  oral 
or  written  statements  may  be  presented 
by  members  of  the  public,  electronic 
recordings  will  be  permitted  only 
during  the  open  portions  of  the 
meetings,  and  questions  may  be  asked 
only  by  members  of  the  Committee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACRS  Executive  Director,  Dr.  John 
T.  Larkins,  at  least  five  days  before  the 
meeting  if  possible,  so  that  appropriate 
arrangements  can  be  made  to  allow  the 
necessary  time  during  the  meeting  for 
such  statements.  Use  of  still,  motion 
picture,  and  television  cameras  during 
this  meeting  may  be  limited  to  selected 
portions  of  the  meeting  as  determined 
by  the  Chairman.  Information  regarding 
the  time  to  be  set  aside  for  this  purpose 
may  be  obtained  by  contacting  the 
ACRS  Executive  Director  prior  to  the 
meeting.  In  view  of  the  possibility  that 
the  schedule  for  ACRS  meetings  may  be 
adjusted  by  the  Chairman  as  necessary 
to  facilitate  the  conduct  of  the  meeting, 
persons  planning  to  attend  should  check 
with  the  ACRS  Executive  Director  if 
such  rescheduling  would  result  in  major 
inconvenience. 

In  accordance  with  Subsection  10(d) 
Pub.  L.  92—463, 1  have  determined  that 
it  is  necessary  to  close  portions  of  this 
meeting  noted  above  to  discuss 
information  that  involves  the  internal 
personnel  rules  and  practices  of  this 
Advisory  Committee  per  5  U.S.C. 
552b(c)(2);  to  discuss  information  the 
release  of  which  would  constitute  a 
clearly  imwarranted  invasion  of 
personal  privacy  per  5  U.S.C.  552b(c)(6); 
and  to  discuss  General  Electric  Nuclear 
Energy  proprietary  information  per  5 
U.S.C.  552b(c)(4). 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  canceled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  contacting  the  ACRS 
Executive  Director,  Dr.  John  T.  Larkins 
(telephone  301-415-7361),  between  7:30 
a.m.  and  4:15  p.m.  edt. 

Dated:  )une  15, 1995. 
Andrew  L.  Bates, 

Advisory  Committee  Management  Officer. 
[FR  Doc.  95-15135  Filed  6-20-95;  8:45  am) 
BILLING  CODE  7590-01-M 


Federal  Register  /  Vol.  60,  No.  119  /  Wednesday,  June  21.  1995  /  Notices 


32359 


Biweekly  Notice 

Applications  and  Amendments  to 
Facility  Operating  Licenses  Involving 
No  Significant  Hazards  Considerations 

L  Background 

Pursuant  to  Public  Law  97-415,  the 
U.S.  Nuclear  Regulatory  Commission 
(the  Commission  or  NRC  staff)  is 
publishing  this  regular  biweekly  notice. 
Public  Law  97-415  revised  section  189 
of  the  Atomic  Energy  Act  of  1954,  as 
amended  (the  Act),  to  require  the 
Commission  to  publish  notice  of  any 
amendments  issued,  or  proposed  to  be 
issued,  xmder  a  new  provision  of  section 
189  of  the  Act.  This  provision  grants  the 
Commission  the  authority  to  issue  and 
make  immediately  effective  any 
amendment  to  an  operating  license 
upon  a  determination  by  the 
Commission  that  such  amendment 
involves  no  significant  hazards 
consideration,  notwithstanding  the 
pendency  before  the  Commission  of  a 
request  for  a  hearing  from  any  person. 

This  biweekly  notice  includes  all 
notices  of  amendments  issued,  or 
proposed  to  be  issued  from  May  26, 
1995.  through  June  9, 1995.  The  last 
biweekly  notice  was  published  on 
Tuesday,  June  6,  1995  (60  FR  29869). 

Notice  of  Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  Commission  has  made  a 
proposed  determination  that  the 
following  amendment  requests  involve 
no  significant  hazards  consideration. 
Under  the  Commission's  regulations  in 
10  CFR  50.92,  this  means  that  operation 
of  the  facility  in  accordance  with  the 
proposed  amendment  would  not  (1) 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated;  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  basis  for  this 
proposed  determination  for  each 
amendment  request  is  shown  below. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  jjeriod. 
However,  should  circumstances  change 
during  the  notice  period  such  that 


failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received  before 
action  is  taken.  Should  the  Commission 
take  this  action,  it  will  publish  in  the 
Federal  Register  a  notice  of  issuance 
and  provide  for  opportunity  for  a 
hearing  after  issuance.  The  Commission 
expects  that  the  need  to  take  this  action 
will  occur  very  infrequently. 

Written  comments  may  l>e  submitted 
by  mail  to  the  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  EXZ  20555,  and  should  cite 
the  publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
Room  6D22,  Two  White  Flint  North, 
11545  Rockville  Pike,  Rockville. 
Maryland  bom  7:30  a.m.  to  4:15  p.m. 
Federal  workdays.  Copies  of  written 
comments  received  may  be  examined  at 
the  NRC  Public  Document  Room,  the 
Gebnan  Building,  2120  L  Street,  NW., 
Washington,  DC.  The  filing  of  requests 
for  a  hearing  and  petitions  for  leave  to 
intervene  is  discussed  below. 

By  July  21, 1995,  the  licensee  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  vmtten  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC  and  at  the  local  public 
document  room  for  the  particular 
facility  involved.  If  a  request  for  a 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  Uie  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 


Board  will  issue  a  notice  of  a  hearing  ot 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  vrith  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
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limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  detennination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission. 
Washington,  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  PubUc 
Docxmient  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington  DC.  by 
the  above  date.  Where  petitions  are  filed 
during  the  last  10  days  of  the  notice 
period,  it  is  requested  that  the  petitioner 
promptly  so  inform  the  Commission  by 
a  toll-freie  telephone  call  to  Western 
Union  at  l-(800)  248-5100  (in  Missouri 
l-(800)  342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  N1023  and  the 
following  message  addressed  to  (Proiect 
Director):  petitioner's  name  and 
telephone  number,  date  petition  was 
mailed,  plant  name,  and  publication 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  and  to  the  attorney  for  the 
Ucensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  a  bearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of 
factors  specified  in  10  CFR 
2.714(a)(l)(i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for 
public  inspection  at  the  Commission's 


Public  Dociunent  Room,  the  Gelman 
Building,  2120  L  Street.  NW.. 
Washington,  DC.  and  at  the  local  pubUc 
document  room  for  the  particular 
facility  involved. 

Commonwealth  Edison  Company, 
Docket  Nos.  STN  50-456  and  STN  50- 
457,  Braidwood  Station,  Unit  Nos.  1 
and  2,  Will  County,  Illinois 

Date  of  amendment  request:  June  8, 
1995,  supersedes  December  16, 1994, 
request  in  its  entirety,  supplemented  by 
letters  dated  November  30,  1994,  April 
27,  1995,  May  5  and  May  11.  1995. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Figure  3.4-4a  in  the  Braidwood  Unit  I's 
technical  specifications  which  provides 
the  nominal  pressurizer  power  operated 
relief  valve  set  points  for  the  low- 
temperature  overpressure  protection 
system  (LTOFS).  The  proposed  revision 
would  extend  the  applicability  of  Figure 
3.4-4a  from  5.37  effective  full  power 
years  (EFPY)  to  16  EFPY  (Unit  1).  In 
addition,  the  proposed  amendment 
removes  the  638  psig  administrative 
limit  line  from  the  LTOFS  cvirve, 
because  the  appropriate  instrument 
uncertainties  and  discharge  piping 
pressure  Limits  are  included  in  the 
proposed  LTOFS  ciuve.  The 
amendment  request  also  proposes 
administrative  changes  to  Figure  3.4-4a 
format  and  its  associated  index  page. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  new  LTOPS  curve  will  not  change  any 
postulated  accident  scenarios.  The  revised 
curve  was  developed  using  industry 
standards  and  regulations  which  are 
recognized  as  being  inherently  conservative. 
Appropriate  instrument  uncertainties  and 
allowances  have  been  included  in  the 
development  of  the  LTOPS  curves.  The  FT 
and  LTOPS  curves  provide  RCS  pressure 
limits  to  protect  the  Reactor  Pressiue  Vessel 
(RPV)  from  brittle  fracture  by  clearly 
separating  the  region  of  normal  operations 
from  the  region  where  the  RPV  is  subject  to 
brittle  fracture. 

Using  Regulatory  Guide  (RC)  1.99, 
"Radiation  Embrittlement  of  Reactor  Vessel 
Materials,"  Revision  2,  Braidwood  Unit  1 
Surveillance  Capsule  U  and  Capsule  X 
results  and  the  requirements  of  Appendix  G 
to  10  CFR  50,  as  modified  by  the  guidance 
in  ASME  Code  Case  N-514,  a  new  LTOPS 
curve  was  prepared.  This  new  curve,  in 
conjunction  with  the  PT  Limit  curves,  and 
the  heatup  and  cooldown  ranges  provides  the 


required  assurance  that  the  RPV  is  protected 
from  brittle  fracture. 

No  changes  to  the  design  of  the  facility 
have  been  made,  no  new  equipment  has  been 
installed,  and  no  existing  equipment  has 
been  removed  or  modified.  This  amendment 
will  not  change  any  system  operating  modes. 
The  revised  LTOPS  cvirve  provides  assurance 
that  the  RPV  is  protected  from  brittle 
fracture. 

The  index  page  and  format  changes  are 
purely  administrative  in  nature  and  are 
designed  to  reflect  the  change  in  the  duration 
of  applicability  of  Figure  3.4-4a  and  improve 
the  readability  of  Figure  3.4-4a.  These 
administrative  changes  will  have  no  effect  on 
any  equipment,  system,  or  operating  mode. 

Thus,  the  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  bom  any  accident  previously 
evaluated. 

The  use  of  the  new  LTOPS  curve  does  not 
change  any  postulated  accident  scenarios. 
The  new  LliDPS  curve  was  generated  using 
Braidwood  capsule  surveillance  data  and  an 
approved,  conservative  methodology.  No 
new  equipment  will  be  installed,  and  no 
existing  equipment  will  be  modified.  No  new 
system  interfaces  are  created,  and  no  existing 
system  interfaces  are  modified.  The  new 
LTOPS  curve  provides  assurance  that  the 
APV  is  protected  from  brittle  fracture. 

No  new  accident  or  malfunction 
mechanism  is  introduced  by  this 
amendment. 

The  index  f>age  and  format  changes  are 
purely  administrative  in  nature  and  are 
designed  to  reflect  the  change  in  the  duration 
of  applicability  of  Figure  3.4-4a,  and  improve 
the  readability  of  Figure  3.4-4a.  These 
administrative  changes  will  have  no  effect  on 
any  equipment,  system,  or  o{)erating  mode. 

Therefore,  the  proposed  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

The  new  LTOPS  curve  was  developed 
using  industry  standards  and  regulations 
which  are  recognized  as  being  inherently 
conservative.  Appropriate  instrument 
uncertainties  and  allowances  are  included  in 
the  development  of  the  new  LTOPS  curve. 
This  amendment  will  not  change  the 
operational  characteristics  or  design  of  any 
equipment  or  system. 

All  accident  analysis  assumptions  and 
conditions  will  continue  to  t>e  met.  The  RPV 
is  adequately  protected  from  non-ductile 
feilure  by  the  revised  LTOPS  curve. 

The  index  ftage  and  format  changes  are 
purely  administrative  in  nature  and  are 
designed  to  reflect  the  change  in  the  duration 
of  applicability  of  Figure  3.4-4a,  and  improve 
the  readability  of  Figure  3.4-4a.  These 
administrative  changes  will  have  no  effect  on 
any  equipment,  system,  or  operating  mode. 

Thus,  the  proposed  change  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
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review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
requested  amendments  involve  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Wilmington  Public  Library, 
201  S.  Kankakee  Street.  Wilmington. 
Illinois  60481 

Attorney  for  licensee:  Michael  I. 
Miller.  Esquire;  Sidley  and  Austin.  One 
First  National  Plaza.  Chicago.  Illinois 
60603 

NRC  Project  Director:  Robert  A.  Capra 

Consumers  Power  Company.  Docket 
No.  50-155,  Big  Rock  Point  Plant, 
Charlevoix  County,  Michigan 

Date  of  amendment  request:  March  4. 
1993.  as  revised  April  14. 1993,  as 
supplemented  April  19  and  May  31. 
1995 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  "Technical  Specifications  (TS)  to 
conform  to  the  wording  of  the  revised 
10  CFR  Part  20.  "Standards  for 
Protection  Against  Radiation,"  and  to 
reflect  a  separation  of  chemistry  and 
radiation  protection  responsibilities. 
The  supplemental  submittals  provided 
additional  information  on  the  proposed 
TS  change  in  response  to  NRC's  request 
for  additional  information  of  May  5, 
1995.  The  original  submittal  was 
noticed  on  May  12, 1993  (58  FR  28053). 
as  corrected  June  1. 1993  (58  FR  31222). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

I.Will  the  proposed  change  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

The  proposed  change  does  not  affect  the 
probability  or  consequences  of  an  accident. 
The  proposed  change  is  to  the 
ADMINISTRATIVE  and  RADIOLOGICAL 
EFFLUENT  RELEASES  sections  of  the 
facility  Technical  Specifications,  and  are 
administrative  in  nature. 

-  Change  "Chemistry  and  Radiation 
Protection  Supervisor"  to  "Radiation 
Protection  Supervisor." 

-  The  change  from  "mR/h"  to  "mrem/h"  is 
solely  a  change  in  terminology  since  the 
revised  10  CFR  20  does  not  recognize  or 
define  the  roentgen  as  a  unit  of  radiation. 

-  The  Liquid  Effluents  Concentration 
section  and  the  associated  bases  have  been 
revised  to  conform  with  10  CFR  50.36(a)  (10 
CFR  50.36a]  with  effluent  concentrations 
limited  to  10  times  the  limits  of  10  CFR 
20.1001  -  20.2402,  Appendix  B,  Table  2, 
Column  2. 

-  The  actual  instantaneous  dose  rate  limits 
of  the  Gaseous  Effluents  Dose  Rate  section 


have  not  changed.  However,  the  bases  section 
has.  Under  the  former  10  CFR  20,  these  dose 
rates  correspond  roughly  to  maximum 
permissible  concentration  and  dose(8) 
received  by  the  maximum  exposed  member 
of  the  public  if  allowed  to  continue  for  an 
entire  year.  These  limits  are  used  more  as 
instantaneous  limits  (dose  rates  above  which 
are  not  allowed  to  continue  for  more  than 
one  hour  at  a  time)  so  as  to  provide  assurance 
not  to  exceed  10  CFR  50.  Appendix  1  limits. 

2.  Will  the  proposed  change(s)  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

This  proposed  change  is  required  by  the 
implementation  of  a  new  10  CFR  Part  20 
requirements  (except  for  the  title  change)  and 
are  administrative  in  nature  (sic).  Neither  the 
material  condition  of  the  facility  nor  the 
accident  analyses  are  affected  by  this 
proposed  change.  Therefore,  the  proposed 
change  does  not  create  the  possibility  of  a 
different  type  of  accident  than  previously 
evaluated. 

3.  Will  the  proposed  change  involve  a 
significant  reduction  in  the  margin  of  safety? 

Each  limit  that  was  affected  increased  the 
margin  of  safety  by  making  the  limit  more 
conservative;  or  remained  the  same. 

-  The  change  of  distance  to  "30 
centimeters"  (12  inches)  is  more 
conservative,  providing  a  higher  degree  of 
protection  for  occupationally  exposed 
worker. 

-  The  liquid  effluent  concentration  limits 
remain  essentially  the  same.  The  bases  have 
changed  to  (10  CFR  50.36a]  reflect  10  times 
10  CFR  20.1001  -  20.2402.  Appendix  B.  Table 
2,  Column  2  limits  as  controlled  by  10  CFR 
50.36(a)  [lOCFR  50.36al  dose  limiU. 

-  Effluent  alarm  setpoints  were  reviewed  to 
determine  any  necessary  changes  and  were 
found  to  be  set  appropriately.  No  change  will 
be  necessary. 

-  "The  instantaneous  release  rate  limits  for 
airborne  releases  will  not  be  changed  because 
they  ate  imposed  on  licensees  as  a  control  to 
ensure  that  the  licensees  meet  Appendix  I 
requirements."  Alarm  setfmints  for  these 
dose  rate  limits  may  change  slightly  due  to 
changes  in  scientific  data  and  will  be 
reviewed  and  changed  as  appropriate  prior  to 
implementation. 

"Therefore,  the  proposed  change  does  not 
involve  a  reduction  in  the  margin  of  safety. 

"The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  North  Central  Michigan 
College,  1515  Howard  Street,  Petoskey, 
Michigan  49770 

Attorney  for  licensee:  Judd  L.  Bacon, 
Esquire,  Consimaers  Power  Company, 
212  West  Michigan  Avenue,  Jackson, 
Michigan  49201 

NRC  Project  Director:  Cynthia  A. 
Carpenter,  Acting 


Duke  Power  Company,  et  al.,  Docket 
Nos.  50-413  and  50-414.  CaUwba 
Nuclear  Station,  Units  1  and  2,  York 
County,  South  Carolina 

Date  of  amendment  request:  April  12, 
1995 

Description  of  amendment  request: 
The  amendments  delete  Technical 
Specification  3/4.3.4.  "Turbine 
Overspeed  Protection."  and  its 
associated  Bases.  The  deletion  of  TS  3/ 
4.3.4  and  its  associated  Bases  provides 
Duke  Power  Company  the  flexibility  to 
implement  the  manufacturer's 
recommendations  for  turbine  steam 
valve  surveillance  test  requirements. 
These  test  requirements  will  be 
relocated  from  the  TS  to  the  Selected 
Licensee  Commitments  (SLC)  Manual. 
The  SLC  Manual  is  Chapter  16  of  the 
Updated  Final  Safety  Analysis  Report. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Criterion  1 

"The  requested  amendments  will  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  Relocation  of  the 
affected  TS  section  to  the  SLC  Manual  will 
have  no  effect  on  the  prot>ability  of  any 
accident  occiuring.  In  addition,  the 
consequences  of  an  accident  will  not  be 
impacted  since  the  above  system  will 
continue  to  be  utilized  in  the  same  manner 
as  before.  No  impact  on  the  plant  response 
to  accidents  will  be  created. 

Criterion  2 

The  requested  amendments  will  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated.  No  new  accident  causal 
mechanisms  will  be  created  as  a  result  of 
relocating  the  affected  TS  requirements  to  the 
SLC  Manual.  Plant  operation  will  not  be 
affected  by  the  proposed  amendments  and  no 
new  failure  modes  will  be  created. 

Criterion  3 

"Hie  requested  amendments  will  not 
involve  a  significant  reduction  in  a  margin  of 
safety.  No  impact  upon  any  plant  safety 
margins  will  be  created.  Relocation  of  the 
affected  TS  requirements  to  the  SLC  Manual 
in  consistent  with  the  content  of  the 
Westinghouse  RSTS  [Revised  Standard 
Technical  Specifications],  as  the  NRC  did  not 
require  technical  specification  controls  for 
the  turbine  overspeed  protection  system  in 
the  RSTS.  The  proposed  amendments  are 
consistent  with  the  NRC  philosophy  of 
encouraging  utilities  to  profKJse  amendments 
that  are  consistent  with  the  content  of  the 
RSTS. 

Based  upon  the  preceding  analyses.  Duke 
Power  Company  concludes  that  the  requested 
amendments  do  not  involve  a  significant 
hazards  consideration. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
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review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  York  County  Library,  138  East 
Black  Street,  Rock  Hill.  South  Carolina 
29730 

Attorney  for  licensee:  Mr.  Albert  Carr, 
Duke  Power  Company,  422  South 
Church  Street,  Charlotte,  North  Carolina 
28242 

NEC  Project  Director:  Herbert  N. 
Beikow 

Duke  Power  Company,  et  al.,  Docket 
Nos.  50-413  and  50-414,  Catawba 
Nuclear  Station,  Units  1  and  2,  York 
County,  South  Carolina 

Date  of  amendment  request:  May  18, 
1995,  as  supplemented  by  letter  dated 
May  31,  1995. 

Description  of  amendment  request: 
The  proposed  amendment  would 
change  Tecnical  Specification  (TS) 
3.6.1.2  to  defer  the  next  scheduled  » 
containment  integrated  leak  rate  test 
(ILRT)  at  Catawba,  Unit  2,  for  one 
outage,  from  the  end-of-cycle  (EOC)  7 
refueling  outage  (scheduled  for  October 
1995)  to  E(X;-8  (scheduled  for  March 
1997).  Title  10  of  the  Code  of  Federal 
Regulations.  Part  50.  Appendix  J. 
requires  that  three  ILRTs  be  performed 
at  approximately  equal  intervals  during 
each  10-year  service  period  at  a  nuclear 
station.  "Approximately  equal 
intervals"  is  defined  in  Catawba's  TS  as 
40  plus  or  minus  10  months.  The 
proposed  one-time  change  would  allow 
Catawba  to  extend  that  interval  to  less 
than  or  6qual  to  70  months. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  prop>osed  change  will  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

Containment  leak  rate  testing  is  not  an 
initiator  of  any  accident;  the  proposed 
interval  extension  does  not  affect  reactor 
operations  or  accident  analysis,  and  has  no 
perceptible  radiological  consequences. 
Therefore,  this  proposed  change  will  not 
involve  4  significant  increase  in  the 
probability  or  consequences  of  any 
previouslyllevaluated  accident. 

2.  The  proposed  change  will  not  create  the 
possibility  of  any  new  accident  not 
previously  evaluated. 

The  profxjsed  change  does  not  affect 
normal  plant  operations  or  configuration,  nor 
does  it  affect  leak  rate  test  methods.  The  test 
history  at  Catawt>a  (no  ILRT  [intergrated  leak 


rate  test]  failures)  provides  continued 
assurance  of  the  leak  tightness  of  the 
containment  structure. 

3.  There  is  no  significant  reduction  in  a 
margin  of  safety. 

It  has  been  documented  in  draft  NUREG- 
1493  that  an  increase  in  the  ILRT  interval 
from  1  test  every  3  years  to  1  test  every  10 
years  would  result  in  an  increase  in 
ftopulation  exposure  risk  in  the  vicinity  of  5 
representative  plants  from  .02%  to  .14%.  The 
proposed  change  included  herein,  an 
increase  from  40  [plus  or  minus]  10  months 
to  (less  than  or  equal  to]  70  months, 
represents  a  small  fraction  of  that  already 
very  small  increase  in  risk  Therefore,  it  may 
be  concluded  that  no  significant  reduction  in 
a  margin  of  safety  will  occur. 

Based  on  the  above,  no  significant  hazards 
consideration  is  created  by  the  pro{x>sed 
change. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  York  County  Library,  138  East 
Black  Street,  Rock  Hill,  South  Carolina 
29730 

Attorney  for  licensee:  Mr.  Albert  Carr, 
Duke  Power  Company,  422  South 
Church  Street,  Charlotte.  North  Carolina 
28242 

NRC  Project  Director:  Herbert  N. 
Berkow 

Duke  Power  Company,  Docket  Nos.  50- 
369  and  50-370,  McGuire  Nuclear 
Station,  Units  1  and  2,  Mecklenburg 
County,  North  Carolina 

Date  of  amendment  request:  April  12, 
1995 

Description  of  amendment  request: 
The  amendments  delete  Technical 
Specification  3/4.3.4,  "Turbine 
Overspeed  Protection,"  and  its 
associated  Bases.  The  deletion  of  TS  3/ 
4.3.4  and  its  associated  Bases  provides 
Duke  Power  Company  the  flexibility  to 
implement  the  manufacturer's 
recommendations  for  turbine  steam 
valve  surveillance  test  requirements. 
These  test  requirements  will  be 
relocated  from  the  TS  to  the  Selected 
Licensee  Commitments  (SLC)  Manual. 
The  SLC  Manual  is  Chapter  16  of  the 
Updated  Final  Safety  Analysis  Report. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
hcensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Criterion  1 

The  requested  amendments  will  not 
involve  a  significant  increase  in  the 


probability  or  consequences  of  an  accident 
previously  evaluated.  Relocation  of  the 
affected  TS  section  to  the  SLC  Manual  will 
have  no  effect  on  the  probability  of  any 
accident  occurring.  In  addition,  the 
consequences  of  an  accident  will  not  t>e 
impwded  since  the  above  system  will 
continue  to  be  utilized  in  the  same  manner 
as  before.  No  impact  on  the  plant  response 
to  accidents  will  be  created. 

Criterion  2 

The  requested  amendments  will  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated.  No  new  accident  causal 
mechanisms  will  be  created  as  a  result  of 
relocating  the  affected  TS  requirements  to  the 
SLC  Manual.  Plant  operation  will  not  be 
affected  by  the  proposed  amendments  and  no 
new  failure  modes  will  be  created. 

Criterion  3 

The  requested  amendments  will  not 
involve  a  significant  reduction  in  a  margin  of 
safety.  No  impact  upon  any  plant  safety 
margins  will  be  created.  Relocation  of  the 
affected  TS  requirements  to  the  SLC  Manual 
in  consistent  with  the  content  of  the 
Westinghouse  RSTS  (Revised  Standard 
Technical  Specifications),  as  the  NRC  did  not 
require  technical  sp>ecification  controls  for 
the  turbine  overspeed  protection  system  in 
the  RSTS.  The  proposed  amendments  are 
consistent  with  the  NRC  philosophy  of 
encouraging  utilities  to  propose  amendments 
that  are  consistent  with  the  content  of  the 
RSTS. 

Based  upon  the  preceding  analyses.  Duke 
Power  Company  concludes  that  the  requested 
amendments  do  not  involve  a  significant 
hazards  consideration. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Atkins  Library.  University  of 
North  Carolina,  Charlotte  (UNCC 
Station),  North  CaroUna  28223 

Attorney  for  licensee:  Mr.  Albert  Carr, 
Duke  Power  Company.  422  South 
Church  Street,  Charlotte.  North  Carolina 
28242 

NRC  Project  Director:  Herbert  N. 
Berkow 

Florida  Power  and  Light  Company,  et 
al.,  Docket  No.  50-335,  St.  Lucie  Plant, 
Unit  No.  1,  St  Lucie  County,  Florida 

Date  of  amendment  request:  May  17, 
1995 

Description  of  amendment  request: 
The  amendment  will  extend  the 
applicability  of  the  current  Reactor 
Coolant  System  (RCS)  Pressure/ 
Temperature  Limits  and  maximum 
allowed  RCS  heatup  and  cooldown  rates 
to  23.6  Effective  Full  Power  Years 
(EFPY)  of  operation.  In  addition, 
administrative  changes  are  proposed  for 
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TS  3.1.2.1  (Boration  Systems  Flow 
Paths-Shutdovra)  and  TS  3.1.2.3 
(Charging  Pump-Shutdown)  to  clarify 
the  conditions  for  which  a  High 
Pressure  Safety  Injection  pimip  may  be 
used. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Pursuant  to  10  CFR  50.92,  a  determination 
may  be  made  that  a  proposed  license 
amendment  involves  no  significant  hazards 
consideration  if  operation  of  the  facility  in 
accordance  with  the  proposed  amendment 
would  not:  (1)  involve  a  significant  increase 
in  the  probability  or  consequences  of  an 
accident  previously  evaluated:  or  (2)  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated;  or  (3)  involve  a  significant 
reduction  in  a  margin  of  safety.  Each 
standard  is  discussed  as  follows: 

(1)  Operation  of  the  facility  in  accordance 
with  the  prop)Osed  amendment  would  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  pressure-temp)erature  (P/T)  limit 
curves  in  the  Technical  Specifications  are 
conservatively  generated  in  accordance  with 
the  fracture  toughness  requirements  of  10 
CFR  50  Appendix  G  as  supplemented  by  the 
ASME  Code  Section  XI,  Appendix  G 
recommendations.  The  RTndt  values  are 
based  on  Regulatory  Guide  1.99,  Revision  2, 
shift  prediction  and  attenuation  formula. 
Analyses  of  reactor  vessel  material 
irradiation  surveillance  sp)ecimens  are  used 
to  verify  the  validity  of  the  fluence 
predictions  and  the  P/T  limit  curves.  Use  of 
these  curves  in  conjunction  with  the 
surveillance  sp>ecimen  program  ensures  that 
the  reactor  coolant  pressure  boundary  will 
behave  in  a  non-brittle  manner  and  that  the 
p>ossibility  of  rapidly  prop>agatiag  fracture  is 
minimized.  Based  on  the  use  of  plant  specific 
material  data,  analysis  has  demonstrated  that 
the  current  P/T  limit  curves  will  remain 
conservative  for  up  to  23.6  EFPY. 

In  conjunction  with  extending  the 
applicability  of  the  existing  P/T  limit  curves, 
the  low  tempwrature  overpressure  protection 
(LTOP)  analysis  for  15  EFPY  is  also 
extended.  The  LTOP  analysis  confirms  that 
the  current  setpwints  for  the  pKswer-operated 
relief  valves  (PORVs)  will  provide  the 
appropriate  overpressure  protection  at  low 
Reactor  Coolant  System  (RCS)  temperatures. 
Because  the  P/T  limit  curves  have  not 
changed,  the  existing  LTOP  values  have  not 
changed,  which  include  the  PORV  set{>oints, 
heatup  and  cooldown  rates,  and  disabling  of 
non-essential  components. 

The  prop>osed  amendment  does  not  change 
the  configuration  or  operation  of  the  plant, 
and  assurance  is  provided  that  reactor  vessel 
integrity  will  be  maintained.  Therefore, 
operation  of  the  facility  in  accordance  with 
the  prop>osed  amendment  will  not  involve  a 
significant  increase  in  the  probability  or 


consequences  of  an  accident  previously 
evaluated. 

(2)  Op>eration  of  the  facility  in  accordance 
with  the  pro{x>sed  amendment  would  not 
create  the  pxMsibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

By  applying  plant  specific  data  in  the 
determination  of  critical  vessel  material 
limits,  the  applicability  of  the  existing 
pressure  temperature  limits  and  LTOP 
requirements  can  be  extended.  There  is  no 
change  in  the  configuration  or  op>eration  of 
the  facility  as  a  result  of  the  prop>osed 
amendment.  The  amendment  does  not 
involve  the  addition  of  new  equipment  or  the 
modification  of  existing  equipment,  nor  does 
it  alter  the  design  of  St.  Lucie  plant  systems. 
Therefore,  op>eration  of  the  facility  in 
accordance  with  the  prop>osed  amendment 
would  not  create  the  p>ossibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

(3)  Operation  of  the  faciliTy  in  accordance 
with  the  prop>osed  amendment  would  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

Analysis  has  demonstrated  that  the  fracture 
toughness  requirements  of  10  CFR  50 
Apptendix  G  are  satisfied  and  that 
conservative  opierating  restrictions  are 
maintained  for  the  purpose  of  low 
tempwrature  overpressure  protection.  The  P/ 
T  limit  curves  will  provide  assurance  that  the 
RCS  pressure  boundary  will  behave  in  a 
ductile  manner  and  that  the  probability  of  a 
rapidly  propagating  fracture  is  minimized. 
Therefore,  operation  of  the  facility  in 
accordance  with  the  proposed  amendment 
would  not  involve  a  significant  reduction  in 
a  margin  of  safety. 

Based  on  the  discussion  presented  above 
and  on  the  supporting  Evaluation  of 
Prop>osed  TS  Changes,  FPL  has  concluded 
that  this  proposed  license  amendment 
involves  no  significant  hazards 
consideration. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Indian  River  Junior  College 
Library,  3209  Virginia  Avenue,  Fort 
Pierce,  Florida  34954-9003 

Attorney  for  licensee:  ].  R.  Newman, 
Esquire,  Morgan,  Lewis  &  Bockius,  1800 
M  Street,  NW.,  Washington,  DC  20036 

NRC  Project  Director:  David  B. 
Matthews 

Florida  Power  and  Light  Company,  et 
al..  Docket  Nos.  50-335  and  50-389,  St 
Lucie  Plant,  Unit  Nos.  1  and  2,  St  Lucie 
County,  Florida 

Date  of  amendment  request:  May  17, 
1995 

Description  of  amendment  request: 
The  proposed  amendments  will 


improve  consistency  between  the 
Technical  Specifications  and  the 
improved  Combustion  Engineering 
Standard  Technical  Specifications 
(NUREG-1432,  dated  September  1992) 
by  incorporating  changas  in  text  and 
resolving  other  inconsistencies 
identified  by  the  NRC  and  plant 
operations  staff. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Pursuant  to  10  CFR  50.92.  a  determination 
may  be  made  that  a  prop>osed  license 
amendment  involves  no  significant  hazards 
consideration  if  operation  of  the  facility  in 
accordance  with  the  prop>osed  amendment 
would  not:  (1)  involve  a  significant  increase 
in  the  probability  or  consequences  of  an 
accident  previously  evaluated:  or  (2)  create 
the  p>ossibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated;  or  (3)  involve  a  significant 
reduction  in  a  margin  of  safety.  Each 
standard  is  discussed  as  follows: 

(1)  Operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  propKJsed  amendments  consist  of 
administrative  changes  to  the  Technical 
Sp>ecifications  (TS)  for  St.  Lucie  Units  1  and 
2.  The  amendments  will  implement  changes 
in  text  to  improve  consistency  within  the  TS 
for  each  unit,  the  improved  Combustion 
Engineering  Standard  Technical 
Specifications  (NUREG-1432,  dated 
September  1992),  and  the  regulations.  The 
propxjsed  amendments  do  not  involve 
changes  to  the  configuration  or  method  of 
operation  of  plant  equipment  that  is  used  to 
mitigate  the  consequences  of  an  accident,  nor 
do  the  changes  otherwise  affect  the  initial 
conditions  or  conservatism  assumed  in  any 
of  the  plant  accident  analyses.  Therefore, 
operation  of  the  facility  in  accordance  with 
the  pro{>osed  amendments  would  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

(2)  Op>eration  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

The  propxjsed  administrative  revisions  will 
not  change  the  physical  plant  or  the  modes 
of  plant  o[>eration  defined  in  the  Facility 
License  for  each  unit.  The  changes  do  not 
involve  the  addition  or  modification  of 
equipment  nor  do  they  alter  the  design  or 
operation  of  plant  systems.  Therefore, 
operation  of  the  facility  in  accordance  with 
the  propK>sed  amendments  would  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  frtim  any  accident  previously 
evaluated. 

(3)  Operation  of  the  facility  in  accordance 
with  the  propKised  amendment  would  not 
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involve  a  significant  reduction  in  a  margin  of 
safety. 

The  profHJsed  amendments  are 
administrative  in  nature  and  do  not  change 
the  basis  for  any  technical  specification  that 
is  related  to  the  establishment  of.  or  the 
preservation  of,  a  nuclear  safety  margin. 
Therefore,  operation  of  the  facility  in 
accordance  with  the  proposed  amendments 
would  not  involve  a  significant  reduction  in 
a  margin  of  safety. 

Based  on  the  above  discussion  and  the 
supporting  Evaluation  of  Technical 
Specification  changes.  FPL  has  determined 
that  the  proposed  license  amendment 
involves  no  significant  hazards 
consideration. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Indian  River  Junior  College 
Library,  3209  Virginia  Avenue,  Fort 
Pierce.  Florida  34954-9003 

Attorney  for  licensee:  J.R.  Newman, 
Esquire.  Morgan,  Lewis  &  Bockius,  1800 
M  Street.  NW.,  Washington,  DC  20036 

NEC  Project  Director  David  B. 
Matthews 

Florida  Power  and  Light  Company. 
Docket  Nos.  50-250  and  50-251,  Turkey 
Point  Plant  Units  3  and  4,  Dade  County, 
Florida 
Date  of  amendment  request:  May  23, 

1995 

Description  of  amendment  request: 
The  licensee  proposes  to  change  Turkey 
Point  Units  3  and  4  Technical 
Specifications  (TS)  by  changing  the 
setpoint  presentation  format  for  the 
Reactor  Protection  System  (RPS)  and 
Engineered  Safety  Features  Actuation 
System  (ESFAS)  instrumentation 
setpoints  contained  in  Technical 
Specification  Tables  2.2-1  and  3.3-3. 
The  approved  Westinghouse  five- 
column  instrument  setpoint 
methodology  currently  being  used  to 
establishing  those  setpoints  would  be 
retained.  The  intent  of  the  amendments 
is  to  eliminate  the  need  for  minor 
administrative  license  amendments  to 
these  tables  that  do  not  impact  either 
the  Trip  Setpoints  or  the  Safety  Analysis 
Limits. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

(1)  Operation  of  the  facility  in  accordance 
with  the  proposed  amendments  would  not 
involve  a  significant  increase  in  the 


probability  or  consequences  of  an  accident 
previously  evaluated. 

No  changes  to  the  Reactor  Trip  System 
instrumentation  setpoints,  ESFAS 
instrumentation  setpoints,  or  the  Turkey 
Point  Plant  licensing  basis  (NRC-approved, 
Westinghouse  five-column  setpoint 
methodology,  as  documented  in 
Westinghouse  topical  report  WCAP-12745P), 
is  being  made.  The  changes  proposed  reduce 
the  level  of  detail  in  the  Technical 
Specifications  and  place  that  detailed 
information  in  controlled  procedures, 
drawings  and  the  Final  Safety  Analysis 
Report.  Since  the  setpoints  and  methodology 
remain  the  same,  the  changes  profKJsed  by 
this  submittal  will  not  increase  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

(2)  Operation  of  the  facility  in  accordance 
with  the  proposed  amendments  would  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  bom  any  accident 
previously  evaluated. 

These  proposed  changes  remove  from  the 
Technical  Specifications  a  level  of  detail 
which  will  be  maintained  in  controlled 
procedures  and  drawings.  The  Turkey  Point 
Plant  licensing  basis  (NRC-approved, 
Westinghouse  five  column  setpoint 
methodology,  as  documented  in 
Westinghouse  topical  report  WCAP-12745P), 
continues  to  be  used  to  calculate  the  Reactor 
Trip  System  and  ESFAS  setpoints.  No 
changes  to  Reactor  Trip  System  or  ESFAS 
instrumentation  setpoints  are  propwsed. 
Since  the  same  methodology  will  be  used  to 
determine  the  setpoints  and  no  setpoints  are 
changed,  the  possibility  that  a  new  or 
diff'erent  kind  of  accident  from  any 
previously  evaluated  will  not  be  created. 

(3)  Operation  of  the  facility  in  accordance 
with  the  proposed  amendments  would  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  Turkey  Point  Plant  licensing  basis 
(NRC-approved,  Westinghouse  five  column 
setpmint  methodology,  as  documented  in 
Westinghouse  topical  report  WCAP-12745P), 
continues  to  be  used  to  calculate  the  Reactor 
Trip  System  and  ESFAS  setpoints.  No 
changes  to  the  Reactor  Trip  System  or  ESFAS 
instrumentation  setpoints  are  proposed. 
Since  the  same  methodology  will  be  used  to 
determine  the  setpoints,  and  no  setpoints  are 
changed  by  this  submittal,  this  change  does 
not  involve  a  reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are 
satisfied.Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
/ocation;  Florida  International 
University,  University  Park,  Miami, 
Florida  33199 

Attorney  for  licensee:  ].R.  Newman, 
Esquire,  Morgan,  Lewis  &  Bockius,  1800 
M  Street,  NW..  Washington,  DC  20036 

NRC  Project  Director  David  B. 
Matthews 


Georgia  Power  Company,  Oglethorpe 
Power  Corporation,  Municipal  Electric 
Authority  of  Georgia.  City  of  Dalton, 
Geor^a,  Docket  Nos.  50-321  and  50- 
366.  Edwin  L  Hatch  Nuclear  Plant. 
Units  1  and  2,  Appling  County.  Georgia 

Date  of  amendment  request:  Jime  6, 
1995 

Description  of  amendment  request: 
The  proposed  change  would  revise 
Plant  Hatch  Units  1  and  2  Technical 
Specification  (TS)  Surveillance 
Requirements  (SR)  3.6.4.1.3  and 
3.6.4.1.4  for  the  secondary  containment 
drawdown.  The  revision  would  reduce 
the  SR  acceptance  criteria  to  greater 
than  or  equal  to  0.20  inch  of  vacuum 
fi-om  greater  than  or  equal  to  0.25  inch 
of  vacuum.  Also,  the  licensee  proposed 
to  change  the  Bases  to  reflect  the 
proposed  TS  revision. 

The  licensee  stated  that  the  secondary 
containment  performs  no  active 
function  in  response  to  either  loss-of- 
coolant  accident  or  fuel  handling 
accident.  However,  its  leak  tightness  is 
required  to  ensure  that  the  release  of 
radioactive  materials  from  the  primary 
contairmient  is  restricted  to  those 
leakage  paths  and  associated  leakage 
rates  assumed  in  the  accident  analysis 
and  that  fission  products  entrapped 
within  the  secondary  containment 
structure  will  be  treated  by  the  Unit  1 
and  Unit  2  standby  gas  treatment 
systems  prior  to  discharge  to  the 
environment.  This  change  will  continue 
to  provide  adequate  margin  for  the 
secondary  containment  to  be 
sufficiently  leak  tight  such  that  the 
conclusions  of  the  accident  analysis 
remain  valid. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

1.  The  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated.  The  secondary  containment  serves 
a  mitigation  function  and  therefore  this 
change  does  not  increase  the  probability  of 
an  accident  previously  evaluated.  The 
consequences  of  the  previously  evaluated 
accidents  are  not  affected  because  at  the 
wind  conditions  assumed  in  the  accident 
analysis  the  building  will  be  at  a  negative 
pressure  and  no  exfiltration  is  postulated. 
Furthermore,  the  estimated  wind  speed  at 
which  exfiltration  might  take  place  (31  mph) 
is  not  a  frequent  occurrence  (wind  speeds  of 
greater  than  24  mph  occur  (less  than)  <0.5% 
of  the  time  based  on  Plant  Hatch  specific 
meteorological  data). 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
analyzed.  Revising  the  surveillance 
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requirement  acceptance  criteria  does  not 
physically  modify  the  plant  nor  does  it 
modify  the  operation  of  any  existing 
equipment. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  the  margin  of 
safety.  The  change  in  vacuum  acceptance 
criteria  results  in  a  slightly  lower  wind  speed 
that  may  result  in  exfiltration  from  the 
building.  However,  this  wind  speed  (31  mph) 
is  in  the  realm  of  wind  sp>eeds  which  are 
infrequent  at  Plant  Hatch.  Furthermore,  there 
are  numerous  conservatisms  in  the  existing 
dose  calculations  including:  neutral  to  stable 
meteorological  conditions,  ground  level 
release  until  establishment  of  the  required 
vacuum,  accident  source  terms  at  event 
initiation,  and  no  credit  for  plateout.  The 
secondary  containment  would  l>e  maintained 
at  a  slight  negative  pressure  shortly  after  the 
Standby  Gas  Treatment  fans  are  running  and 
the  releases  would  be  from  the  main  stack 
(well  before  the  accident  source  term  would 
be  present  in  the  secondary  containment). 
Some  plateout  would  also  occur  and  this  is 
conservatively  ignored.  Therefore  the  margin 
of  safety  is  not  significantly  reduced. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Appling  County  Public 
Library,  301  Qty  Hall  Drive,  Baxley, 
Georgia  31513 

Attorney  for  licensee:  Ernest  L.  Blake. 
Jr..  Esquire,  Shaw,  Pittman,  Potts  and 
Trowbridge,  2300  N  Street.  NW.. 
Washington.  DC  20037 

NRC  Project  Director  Herbert  N. 
Berkow 

GPU  Nuclear  Corporation,  et  al., 
Docket  No.  50-289,  Three  Mile  Island 
Nuclear  Station.  Unit  No.  1,  Dauphin 
County,  Pennsylvania 

Date  of  amendment  request:  May  17, 
1995 

Description  of  amendment  request: 
The  proposed  license  amendment 
would  revise  Section  3.2  of  the 
Technical  Specifications  (TSs)  for  Three 
Mile  Island  Nuclear  Station.  Unit  1 
(TMI-1)  to  relocate  the  requirements  for 
volume  and  boron  concentration  of  the 
chemical  addition  system  boric  acid  mix 
tank  and  the  reclaimed  boric  acid 
storage  tank  from  the  TMI-1  TSs  to  the 
TMl-1  Core  Operating  Limits  Report. 
The  licensee,  in  its  request,  stated  that 
the  proposed  changes  are  consistent 
with  the  intent  of  NRC  Generic  Letter 
88-16. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 


issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Operation  of  the  focility  in  accordance 
with  the  proposed  amendment  would  not 
involve  a  significant  increase  in  the 
probability  of  occurrence  or  consequences  of 
an  accident  previously  evaluated.  The 
proposed  amendment  relocates  chemical 
addition  tank  volume  and  boron 
concentration  parameters  from  Technical 
Specifications  to  the  TMI-1  Core  Operating 
Limits  Report.  The  proposed  amendment 
provides  continued  control  of  the  values  of 
these  [Mirameters  and  assures  these  values  are 
developed  using  NRC-approved  reload 
methodologies  consistent  with  all  applicable 
limits  of  the  safety  analyses  addressed  in  the 
TMl-1  [Final  Safety  Analysis  Report)  FSAR. 
The  Technical  Specifications  retain  the 
requirement  to  maintain  the  plant  within  the 
appropriate  bounds  of  these  limits. 
Therefore,  the  proposed  amendment  has  no 
effect  on  the  probability  of  occurrence  or 
consequences  of  an  accident  previously 
evaluated. 

2.  Operation  of  the  facility  in  accordance 
with  the  prop>osed  amendment  would  not 
create  the  possibility  of  a^new  or  different 
kind  of  accident  &t>m  any  accident 
previously  evaluated.  The  prop>osed 
amendment  relocates  chemical  addition  tank 
volume  and  boron  concentration  parameters 
to  the  TMI-1  Core  Operating  Limits  Report. 
The  Technical  Specifications  retain  the 
requirement  to  maintain  the  boric  acid  mix 
tank  and  reclaimed  boric  acid  storage  tank 
volume  and  boron  concentration  parameters 
within  the  appropriate  limits.  Therefore,  the 
propxtsed  amendment  has  no  effect  on  the 
possibility  of  creating  a  new  or  different  kind 
of  accident  from  any  accident  previously 
evaluated. 

3.  Operation  of  the  facility  in  accordance 
with  the  propKised  amendment  would  not 
involve  a  significant  reduction  in  a  margin  of 
safety.  The  proposed  amendment  provides 
continued  control  of  the  boric  acid  mix  tank 
and  reclaimed  boric  acid  storage  tank  volume 
and  boron  concentration  parameters  and 
assures  these  values  remain  consistent  with 
all  applicable  limits  of  the  safety  analyses 
addressed  in  the  TMI-1  FSAR.  Therefore,  it 

is  concluded  that  operation  of  the  facility  in 
accordance  with  the  prop>osed  amendment 
does  not  involve  a  significant  reduction  in  a 
margin  of  safety. 

"The  NRC  staff  has  reviewed  the 
hcensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Law/Government  Publications 
Section,  State  Library  of  Pennsylvania. 
(REGIONAL  DEPOSITORY)  Walnut 
Street  and  Commonwealth  Avenue.  Box 
1601,  Harrisburg.  PA  17105. 

Attorney  for  licensee:  Ernest  L.  Blake. 
Jr..  Esquire.  Shaw,  Pittman.  Potts  & 
Trowbridge.  2300  N  Street,  NW.. 
Washington,  DC  20037 


NRC  Project  Director  Phillip  F. 
McKee 

GPU  Nuclear  Corporation,  et  al.. 
Docket  No.  50-289,  Three  Mile  Island 
Nuclear  Station,  Unit  No.  1,  Dauphin 
County,  Pennsylvania 

Date  of  amendment  request:  May  24, 
1995 

Description  of  amendment  request: 
The  proposed  license  amendment 
would  revise  Table  4.1-1  of  the 
Technical  Specifications  (TSs)  for  Three 
Mile  Island  Nuclear  Station.  Unit  1 
(TMI-1)  to  revise  the  test  frequency 
requirement  for  the  source  range  nuclear 
instrumentation  from  7  days  before 
reactor  startup  to  6  months  before 
startup. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Operation  of  the  facility  in  accordance 
with  the  prop>osed  TSCR  would  not  involve 
a  significant  increase  in  the  probability  of 
occiirrence  or  the  consequences  of  an 
accident  previously  evaluated. 

The  proposed  revision  to  the  Technical 
Specifications  does  not  involve  any  physical 
changes  to  the  plant,  and  it  does  not  impact 
the  safety  analysis  with  respect  to  design 
basis  events  and  assumptions.  The  only 
change  proptosed  is  in  the  "Test"  fr«quency 
for  source-range  Nuclear  Instrumentation  by 
revision  of  the  appropriate  Tech.  Spec, 
tables.  The  revised  testing  requirement  has 
no  imp>act  up>on  the  probability  of  occurrence 
or  the  consequences  of  any  accident 
previously  evaluated,  because  no  credit  is 
taken  in  the  accident  analyses  for  the  source 
range  monitors  nor  are  there  any  inputs  to 
the  Reactor  Protection  System.  Tech.  Spec. 
3.1.9.2  requires  that  the  control  rod  withdraw 
inhibit  be  operable  at  all  times;  however,  it 
is  not  affected  by  this  change  request. 
Additionally,  no  nuclear  safety  equipment  or 
systems  interface  with  source-range  nuclear 
instrumentation,  and  operator  ability  to 
monitor  and  trend  post-accident  neutron 
level  is  not  affected  by  the  proposed  change. 
Therefore,  this  change  request  will  not 
increase  the  probability  of  occurrence  or  the 
consequences  of  any  previously  analyzed 
accidents  as  descrited  in  the  Up>dated  [Final 
Safety  Analysis  Report]  FSAR  (UFSAR). 

2.  Operation  of  the  facility  in  accordance 
with  the  proposed  TSCR  would  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  frt>m  any  accident  previously 
evaluated. 

The  propKJsed  revision  to  the  TMI-1 
Technical  Specifications  does  not  involve 
any  physical  changes  to  the  plant,  and  does 
not  impact  on  the  safety  analysis  with  respect 
to  design  basis  events  and  assumptions.  The 
only  change  prop>osed  is  in  the  "Test" 
frequency  for  Nuclear  Instrumentation  by 
revision  of  the  appropriate  Tech.  Spec, 
tables.  No  nuclear  safety  equipment  or 
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systems  interface  with  the  source-range 
nuclear  instrumentation,  and  operator  ability 
to  monitor  and  trend  post-accident  neutron 
levels  is  not  adversely  affected  by  the 
proposed  change.  In  addition,  the  source- 
range  nuclear  instrument  channels  provide 
indication  to  the  control  room,  plant 
computer  and  one  of  two  channels  provides 
input  to  Remote  Shutdown  Panel  B. 

The  0.5%  instrument  drift  over  a  six  (6) 
month  period  will  not  afiiect  the  ability  to 
operate  other  safety  equipment,  nor,  will  it 
increase  the  probability  of  failure  of  the  rod 
withdrawal  inhibit.  The  inhibit  function  is 
triggered  by  a  startup  rate,  and  a  0.5%  drift 
over  six  (6)  months  will  not  affect  the 
instrument's  abilitv  to  perform  the  inhibit 
function.  Therefore,  this  change  has  no 
impact  upon  the  possibility  of  creating  a  new 
or  different  kind  of  accident  from  any 
previously  evaluated  in  the  UFSAR. 

3.  Operation  of  the  facility  in  accordance 
with  the  proposed  TSCR  would  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

The  proposed  revision  to  the  TMI-1 
Technical  Specifications  does  not  involve 
any  physical  changes  to  the  plant,  and  does 
not  impact  on  the  safety  analysis  with  respect 
to  design  basis  events  and  assumptions.  The 
only  change  proposed  is  in  the  surveillance 
frequency  for  Nuclear  Instrumentation  by 
revision  of  the  appropriate  Tech.  Spec, 
tables.  Startup  rate  instrumentation  is  not 
included  in  Technical  Specifications  2.0, 
"Safety  Limits":  and,  hence,  all  system 
Limiting  Conditions  for  Operation(s)  remain 
unchanged.  Testing  of  the  source-range 
nuclear  instrument  channels  within  six  (6) 
months  prior  to  a  reactor  startup  will  not 
decrease  the  mai;gin  of  safety.  Hence,  the 
margin  of  safety  for  the  plant  is  not 
diminished  by  this  change  request. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Law/Government  Publications 
Section,  State  Library  of  Pennsylvania. 
(REGIONAL  DEPOSITORY)  Walnut 
Street  and  Commonwealth  Avenue.  Box 
1601.  Harrisburg.  PA  17105. 

i4ttomey/or/icensee;  Ernest  L.  Blake. 
Jr..  Esquire.  Shaw.  Pittman.  Potts  & 
Trowbridge.  2300  N  Street.  NW.. 
Washington.  DC  20037. 

NRC  Project  Director  Phillip  F. 
McKee 

GPU  Nuclear  Corporation,  et  al., 
Docket  No.  50-289,  Three  Mile  Island 
Nuclear  Station,  Unit  No.  1,  Dauphin 
County,  Pennsylvania 

Date  of  amendment  request:  Jtme  1, 
1995 

Description  of  amendment  request: 
The  proposed  license  amendment 
would  revise  Section  5.3.1.1  of  the 
Technical  Specifications  (TSs)  for  Three 


Mile  Island  Nuclear  Station.  Unit  1 
(TMI-1)  to  allow  use  of  an  alternate 
zirconiima-based  cladding  material 
manufactured  by  Babcock  &  Wilcox 
Fuel  Company  to  test  the  properties  of 
the  fuel  in  an  operating  core.  Present 
TSs  require  fuel  clad  material  to  be 
either  "zircaloy"  or  "ZIRLO." 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 
involve  a  significant  increase  in  the 
probability  of  occurrence  or  the 
consequences  of  an  accident  previously 
evaluated.  The  test  assemblies  with  the 
zirconium-l>ased  claddings  are  mechanically 
and  thermal-hydraulically  similar  to  the 
remainder  of  the  reload  batch  and  the  rest  of 
the  core,  so  no  failure  probability  is 
increased,  nor  is  any  operational  practice 
changed  which  could  introduce  a  new 
initiator  of  an  accident.  The  only  credible 
event  which  could  occur  as  a  result  of  this 
demonstration  is  clad  failure  of  tha  test  fuel 
rods.  The  number  of  fuel  rods  involved  is 
such  a  small  percentage  of  the  core  inventory 
that  even  a  postulated  failure  of  all  the 
demonstration  fuel  rods  frt>m  a  cause  related 
to  the  demonstration  would  not  result  in 
dose  consequences  greater  than  existing 
limits.  A  failure  of  the  fuel  rods  from  a  cause 
not  related  to  the  demonstration  would  not 
result  in  consequences  greater  than  those 
which  would  have  occurred  had  the 
assemblies  not  been  demonstrated 
assemblies.  Therefore,  this  change  does  not 
increase  the  probability  of  occurrence  or  the 
consequences  of  an  accident  previously 
evaluated. 

2.  Operation  of  the  facility  in  accordance 
with  the  profKjsed  amendment  would  not 
create  the  p>ossibility  of  a  new  or  different 
kind  of  accident  &t>m  any  accident 
previously  evaluated.  The  mechanical  and 
thermal-hydraulic  similarity  of  the  test 
assemblies  to  the  remainder  of  assemblies  in 
the  core  precludes  the  credible  possibility  of 
creating  any  new  failure  mode  or  accident 
sequence.  'The  use  of  the  demonstration 
assemblies  does  not  involve  any  alterations 
to  plant  equipment  or  procedures  which 
would  introduce  any  new  or  unique 
operational  modes  or  accident  precursors. 

3.  Operation  of  the  facility  in  accordance 
with  the  pro[>osed  amendment  would  not 
involve  a  significant  reduction  in  a  margin  of 
safety.  The  demonstration  assemblies  meet 
the  same  design  as  the  remainder  of 
assemblies  in  the  core.  Existing  reload  design 
and  safety  analysis  limits  are  maintained, 
and  the  FSAR  analyses  are  bounding.  No 
special  setpoints  or  other  safety  settings  are 
required  as  a  result  of  the  use  of  these  two 
(2)  test  assemblies.  The  assemblies  will  be 
placed  in  locations  which  will  not 
experience  limiting  p>eak  power  conditions. 
Therefore,  it  is  concluded  that  operation  of 
the  facility  in  accordance  with  the  proposed 


amendment  does  not  involve  a  reduction  in 
a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Law/Government  Publications 
Section,  State  Library  of  Pennsylvania, 
(REGIONAL  DEPOSITORY)  Walnut 
Street  and  Commonwealth  Avenue,  Box 
1601,  Harrisburg.  PA  17105. 

Attorney  for  licensee:  Ernest  L.  Blake. 
Jr..  Esquire,  Shaw,  Pittman,  Potts  & 
Trowbridge,  2300  N  Street,  NW., 
Washington,  DC  20037. 

NRC  Project  Director  Phillip  F. 
McKee 

Houston  Lighting  &  Power  Company, 
City  Public  Service  Board  of  San 
Antonio,  Central  Power  and  Light 
Company,  Qty  of  Austin,  Texas,  Docket 
Nos.  50-498  and  50-499,  South  Texas 
Project,  Units  1  and  2,  Matagorda 
County,  Texas 

Date  of  amendment  request:  April  27, 
1995,  as  supplemented  by  letters  dated 
May  4,  and  May  25, 1995. 

Description  of  amendment  request: 
The  proposed  amendment  would 
change  die  tables  associated  with 
Technical  Specification  (TS)  3/4.3.3.5. 
Remote  Shutdown  System,  to  eliminate 
the  core  exit  thermocouples  (CETs).  The 
proposed  amendment  would  also 
change  the  tables  associated  with  TS  3/ 
4.3.3.6,  Accident  Monitoring 
Instrumentation,  to  require  two  operable 
channels  of  CETs,  where  each  channel 
would  be  required  to  have  at  least  two 
operable  CETs  per  core  quadrant.  Each 
channel  would  also  be  required  to  have 
at  least  four  operable  CETs  in  at  least 
one  quadrant  to  support  the  operability 
of  the  subcooling  margin  monitors.  In 
addition,  the  actions  related  to  TS  3/ 
4.3.3.6  would  be  changed  to  require  that 
a  report  be  submitted  if  one  CET 
channel  in  a  quadrant  is  inoperable  for 
more  than  30  days,  and  require  a  plant 
shutdown  if  both  GET  channels  in  a 
quadrant  are  inoperable  for  more  than  7 
days. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  change  involve  a  significant 
increase  in  the  probability  or  consequence  of 
an  accident  previously  evaluated? 

Change  to  Technical  Specification  3.3.3.S: 


Deleting  the  reference  to  the  core  exit 
thermocouples  frttm  the  Remote  Shutdovra 
Technical  Specification  will  not  involve  a 
significant  increase  in  the  probability  of  an 
accident  previously  evaluated  because  the 
core  exit  thermocouples  are  not  fwtential 
accident  initiators.  The  consequences  of  an 
accident  previously  evaluated  will  not  be 
increased  because  the  core  exit 
thermocouples  availability  is  not  reduced, 
since  adequate  assurance  of  their  operability 
is  provided  in  Technical  Specification 
3.3.3.6,  and  by  the  surveillance  of  other 
indications  that  require  the  availability  of  the 
displays  that  also  provide  the  core  exit 
temperatures  at  the  Auxiliary  Shutdovm 
Panel. 
Change  to  Technical  Specification  3.3.3.6: 
The  proposed  change  reduces  the  number 
of  core  exit  thermocouples  required  per 
quadrant  per  channel  frx>m  at  least  4  to  at 
least  2.  Thus,  the  Actions  when  less  than  4 
thermocouples  per  quadrant  per  train  are 
Operable  but  more  than  6  thermocouples  per 
quadrant  are  OPERABLE,  and  less  than  6 
thermocouples  per  quadrant  are  OPERABLE 
but  at  least  4  thermocouples  per  quadrant  are 
OPERABLE  and  with  the  number  of 
OPERABLE  channels  less  than  4 
thermocouples  per  quadrant  are  being 
deleted.  This  change  does  not  affect  the 
probability  of  an  accident.  The  Accident 
Monitoring  Instruments  are  not  initiators  of 
any  analyzed  events.  The  consequence  of  an 
accident  is  not  affected  by  this  change.  The 
requirement  to  have  two  core  exit 
thermocouples  OPERABLE  per  quadrant  per 
channel  is  adequate  because  one  OPERABLE 
core  exit  thermocouple  must  be  located  near 
the  center  of  the  core  and  the  other 
OPERABLE  core  exit  thermocouple  must  be 
located  near  the  core  perimeter,  such  that  the 
pair  of  core  exit  thermocouples  indicate  the 
radial  temf>erature  gradient  across  their  core 
quadrant.  The  change  will  not  alter 
assumptions  relative  to  the  mitigation  of  an 
accident  or  transient  event.  Functions 
supported  by  the  thermocouples  will  still  be 
adequately  supported  by  the  system.  The 
revised  sf)ecification  provides  for  at  least  -one 
quadrant  per  channel  to  have  at  least  four 
operable  thermocouples  to  protect  the 
subcooling  margin  monitor  in  the  event  of  a 
single  failure.  The  other  indications  used  to 
assess  core  cooling,  as  described  in  Chapter 
7B  of  the  South  Texas  Project  Updated  Final 
Safety  Analysis  Report  remain  unaffected  by 
the  proposed  change.  Therefore,  this  change 
will  not  involve  a  significant  increase  in  the 
probability  or  consequence  of  an  accident 
previously  evaluated. 

The  propMssed  change  also  affects  the 
allowed  outage  times  for  the  thermocouples. 
The  existing  specification  allows  for  31  days 
in  the  case  where  there  are  less  than  four 
thermocouples  per  quadrant  per  train 
operable,  7  days  where  there  are  less  than  6 
thermocouples  per  quadrant,  and  48  hours 
where  there  are  less  than  4  thermocouples 
per  quadrant.  The  required  action  for  each  of 
these  cases  is  a  plant  shutdown.  The 
proposed  specification  will  require  a  report 
to  the  Comimission  after  30  days  in  the  case 
where  one  channel  of  core  exit 
thermocouples  is  inoperable,  and  it  will 
require  the  plant  to  go  to  HOT  SHUTDOWN 


if  two  channels  are  inoperable  for  more  than 
7  days.  A  plant  shutdown  with  only  one 
channel  inoperable  is  not  warranted  based  on 
the  fact  that  the  redundant  channel  remains 
available  to  provide  the  necessary  indication 
and  the  passive  nature  of  the  instrumentation 
(i.e.,  no  critical  automatic  action). 

As  noted  above,  the  core  exit 
thermocouples  are  not  accident  initiators; 
consequently,  the  change  in  allowed  outage 
time  does  not  affect  the  probability  of  an 
accident.  The  consequences  of  an  accident 
are  not  significantly  increased  because  the 
changes  to  the  allowed  outage  times  are  not 
extended  to  allow  operation  of  the  system  in 
such  a  degraded  condition  that  it  will  not 
perform  its  function.  In  addition,  the  other 
indications  used  to  assess  core  cooling,  as 
described  in  Chapter  7B  of  the  South  Texas 
Project  Updated  Final  Safety  Analysis  Report 
remain  unaffected  by  the  proposed  change. 
As  noted  above,  functionality  of  the  core  exit 
temjjerature  indication  is  preserved  by 
requiring  at  least  two  thermocouples  to  be 
operable  in  separate  regions  of  the  core 
quadrant. 

2.  Does  the  change  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated? 
Change  to  Technical  Specification  3.3.3.5: 
Deleting  the  core  exit  thermocouples  from 
the  Remote  Shutdown  Technical 
Specification  will  not  create  the  possibility  of 
a  new  or  different  accident  because  there  are 
no  automatic  actuations  performed  by  the 
core  exit  thermocouples,  nor  are  any  different 
plant  configurations  or  different  operational 
procedures  proposed.  The  existing  safety 
analyses  are  unchanged  and  still  applicable. 
Change  to  Technical  Specification  3.3.3.6: 
The  propHJsed  change  reduces  the  number 
of  core  exit  thermocouples  required  per 
quadrant  per  channel  from  at  least  4  to  at 
least  2.  Thus,  the  Actions  when  less  than  4 
thermocouples  per  quadrant  per  train  are 
Operable  but  more  than  6  thermocouples  per 
quadrant  are  OPERABLE,  and  less  than  6 
thermocouples  per  quadrant  are  OPERABLE 
but  at  least  4  thermocouples  per  quadrant  are 
OPERABLE  and  with  the  number  of 
OPERABLE  channels  less  than  4 
thermocouples  per  quadrant  are  being 
deleted.  This  change  will  not  physically  alter 
the  plant  (no  new  or  different  type  of 
equipment  will  be  installed).  The  changes  in 
methods  governing  normal  plant  ojjeration 
are  consistent  with  current  safety  analysis 
assumptions.  Therefore,  the  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

The  change  in  the  allowed  outage  time 
does  not  alter  the  physical  configuration  of 
the  plant  or  how  the  plant  is  opierated; 
consequently,  this  change  does  not  create  the 
[xtssibility  of  a  new  or  different  kind  of 
accident. 

3.  Does  this  change  involve  a  significant 
reduction  in  a  margin  of  safety? 
Change  to  Technical  Specification  3.3.3.5: 
Deleting  the  core  exit  thermocouples  from 
the  Remote  Shutdown  Technical 
Specification  does  not  involve  a  significant 
reduction  in  the  margin  of  safety  because  the 
core  exit  thermocouples  indications  will  still 
be  available  at  the  Auxiliary  Shutdown 


Panel.  In  addition,  adequate  and  appropriate 
assurance  of  the  opwrability  of  the  core  exit 
thermocouples  is  provided  in  Technical 
Specification  3.3.3.6  for  Accident  Monitoring 
Instrumentation,  including  the  changes 
prof)osed  in  this  letter. 
Change  to  Technical  Specification  3.3.3.6: 
The  proposed  change  reduces  the  number 
of  core  exit  thermocouples  required  per 
quadrant  per  channel  from  at  least  4  to  at 
least  2.  Thus,  the  Actions  when  less  than  4 
thermocouples  per  quadrant  per  train  are 
Operable  but  more  than  6  thermocouples  per 

Suadrant  are  OPERABLE,  and  less  than  6 
lermocouples  per  quadrant  are  OPERABLE 
but  at  least  4  thermocouples  per  quadrant  are 
OPERABLE  and  with  the  number  of 
OPERABLE  channels  less  than  4 
thermocouples  per  quadrant  are  being 
deleted.  The  margin  of  safety  is  not  afibcted 
by  this  change.  The  Accident  Monitoring 
Instrumentation  provide  no  automatic 
actuation  functions.  Even  though  the  numlter 
of  core  exit  thermocouples  per  quadrant  per 
channel  is  being  reduced,  the  Bases 
requirement  to  have  one  core  exit 
thermocouple  located  near  the  center  of  the 
core  and  one  core  exit  thermocouple  located 
near  the  core  perimeter  ensures  that  the  pair 
•of  core  exit  thermocouples  indicate  the  radial 
temp>erature  gradient  across  their  core 
quadrant  which  ensures  the  required  level  of 
information  is  available.  The  functions 
dependent  on  the  core  exit  thermocouples 
are  still  adequately  sup[x>rted  by  the 
thermocouples.  The  revised  specification 
provides  for  at  least  one  quadrant  per 
channel  to  have  at  least  four  ofwrable 
thermocouples  to  protect  the  subcooling 
margin  monitor  in  the  event  of  a  single 
failure.  In  addition,  the  other  indications 
used  to  assess  core  cooling,  as  described  in 
Chapter  7B  of  the  South  Texas  Project 
Updated  Final  Safety  Analysis  Report  remain 
unaffected  by  the  proposed  change.  The 
safety  analysis  assumptions  will  still  be 
maintained,  thus,  no  question  of  safety  exists. 
Therefore,  the  change  does  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  proposed  changes  to  the  allowed 
outage  times  have  no  significant  impact  oa 
the  margin  of  safety.  A  plant  shutdown  with 
only  one  channel  inojxrable  is  not  warranted 
based  on  the  fact  that  the  redundant  channel 
remains  available  to  provide  the  necessary 
indication  and  the  passive  nature  of  the 
instrumentation  (i.e.,  no  critical  automatic 
action).  Based  on  the  small  likelihood  of  an 
accident  occurring  concurrent  with  the 
station  being  in  an  ACTION  statement  with 
Mgard  to  the  thermocouples,  and  the  small 
chance  that  the  degradation  of  the  system  in 
such  a  situation  would  affect  its 
functionality,  and  the  diversity  provided  by 
other  indications  of  core  cooling,  the  changes 
in  the  allowed  outage  times  are  not 
considered  significant. 

Hie  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  stemdards  of 
10  CFR  50.92(c)  are  satisfied.  Therefore, 
the  NRC  staff  proposes  to  determine  that 
the  request  for  amendments  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Wharton  Coimty  Junior 
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College,  J.  M.  Hodges,  Learning  Center, 
911  Boling  Highway,  Wharton.  Texas 
77488 

Attorney  for  licensee:  Jack  R 
Newman.  Esq..  Newman  &  Holtzinger, 
P.C,  1615  L  Street.  N.W..  Washington. 
D.C.  20036 

NRC  Project  Director  William  D. 
Beckner 

Indiana  Michigan  Power  Company, 
Docket  No8.  50-315  and  50-316,  Donald 
C  Cook  Nuclear  Plant,  Unit  Nos.  1  and 
2,  Berrien  County.  Michigan 

Date  of  amendment  requests:  March 
31, 1995 

Description  of  amendment  requests: 
The  proposed  amendments  would 
modify  the  technical  specifications  to 
eliminate  the  requirement  to  test  certain 
safeguards  pumps  via  their  recirculation 
flowpath.  The  affected  pumps  are  the 
centrifugal  charging  pumps,  residual 
heat  removal  pumps,  motor  driven 
auxiliary  feedwater  pimips.  and  the 
tiu-bine  driven  auxiliary  feedwater 
pumps.  The  proposed  amendments 
would  also  eliminate  references  to 
specific  discharge  pressures  and  flows 
associated  with  these  pximps  and 
remove  footnotes  associated  with  the 
Unit  2  cycle  9-10  refueling  outage  which 
are  no  longer  applicable. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Per  10  CFR  50.92.  a  proposed  change  does 
not  invslve  a  significant  hazards 
consideration  if  the  change  does  not: 

1.  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated,  or 

3.  involve  a  significant  reduction  in  a 
margin  of  safety. 

Criterion  1 

The  purptose  for  conducting  periodic 
testing  of  ihe  pumps  identified  in  this 
proposed  amendment  is  to  detect  gross 
degradation  as  required  by  Section  XI  of  the 
ASME  (American  Society  of  Mechanical 
Engineers]  Code.  The  Cook  Nuclear  Plant  1ST 
llnservice  Testing)  program,  which 
encompasses  Section  XI  of  the  ASME  Code, 
is  the  basis  for  the  existing  as  well  as  the 
proposed  T/Ss.  Testing  the  pumps  utilizing 
a  high  capacity  flowpath  instead  of  a 
recirculation  flow  path  (where  applicable) 
will  have  no  impact  on  the  abili^  of  the 
pump  to  perform  its  intended  function.  In 
fact,  it  is  expected  that  the  high  capacity 
flowpath  will  provide  a  more  accurate 
assessment  of  the  pump/systems'  conditions 
and  ability  to  meet  their  safety  function. 

The  removal  of  specific  test  parameters,  in 
favor  of  referencing  the  Cook  Nuclear  Plant 


1ST  Program,  will  not  impact  the  ability  of 
the  pumps  to  perform  their  safety  related 
function.  1ST  Program  parameters  ensure  that 
the  pumps  under  test  provide  the  support 
assumed  in  the  plant's  safety  analyses. 

Therefore,  based  on  these  considerations,  it 
is  concluded  that  the  proposed  change  does 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

Criterion  2 

The  proposed  change  will  preclude  the 
need  to  realign  selected  pumps  to  their 
recirculation  flowpaths  for  testing  purposes 
(where  applicable).  Eliminating  the  need  for 
alignment  to  the  recirculation  flowpath  aids 
in  maximizing  the  pump's  availability  to 
perform  its  safety  function. 

As  stated  previously  the  removal  of  the 
specific  test  parameters,  in  favor  of 
referencing  the  Cook  Nuclear  Plant  1ST 
Program  will  not  impact  the  ability  of  the 
pumps  to  perform  their  intended  safety 
function. 

Thus,  it  is  concluded  that  the  proposed 
changes  do  not  create  the  possibility  of  a  new 
or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

Criterion  3 

As  stated  previously,  testing  of  the  selected 
pumps  utilizing  a  high  capacity  flowpath 
will  provide  greater  assurance  of  pump 
capability  and  maximize  pump  availability. 
Additionally,  removing  specific  test 
parameters  in  favor  of  referencing  the  Cook 
Nuclear  Plant  1ST  Program  will  have  no 
impact  on  the  ability  of  the  pumps  to  perform 
their  intended  safety  function.  Therefore,  we 
believe  that  the  matgin  for  safety  as  defined 
int  10  CFR  (Part)  100  has  not  been  reduced. 
Based  on  these  considerations,  it  is 
concluded  that  the  changes  do  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Although  not  specifically 
addressed  in  the  licensee's  analysis,  the 
elimination  of  specific  discharge 
pressures  and  flows  is  encompassed  in 
the  elimination  of  the  recirculation 
testing  requirement  and  presents  no 
additional  significant  hazards 
consideration.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  requests  involve  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Maud  Preston  Palenske 
Memorial  Library,  500  Market  Street.  St. 
Joseph,  Michigan  49085 

Attorney  for  licensee:  Gerald  Chamoff, 
Esq..  Shaw,  Pittman,  Potts  and 
Trowbridge,  2300  N  Street.  NW, 
Washington.  DC  20037 

NRC  Project  Director:  Cynthia  A. 
Carpenter.  Acting 


Indiana  Michigan  Power  Company, 
Docket  Nos.  50-315  and  50-316,  Donald 
C  Cook  Nuclear  Plant,  Unit  Nos.  1  and 
2,  Berrien  County.  Michigan 

Date  of  amendment  requests:  May  19. 
1995 

Description  of  amendment  requests: 
The  proposed  amendments  woidd 
modify  the  Technical  Specification 
action  statement  associated  with  the 
Main  Steam  Safety  Valves  (MSSVs).  The 
action  statement  would  reflect  different 
requirements  based  on  operating  Mode 
and  the  power  range  neutron  flux  high 
setpoint  with  inoperable  MSSVs  would 
be  revised  in  response  to  an  issue  raised 
in  Westinghouse  Nuclear  Safety 
Advisory  Letter  94-001. 

'Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Per  10  CFR  50.92,  a  proposed  change  does 
not  involve  a  significant  hazards 
consideration  if  the  change  does  not: 

1.  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated, 

2.  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated,  or 

3.  involve  a  significant  reduction  in  a 
margin  of  safety. 

Criterion  1 

Correction  of  the  setpoint  methodology 
does  not  represent  a  credible  accident 
initiator.  The  new  methodology  reduces  the 
allowable  jxjwer  level  setpwints  and  is 
conservative  compared  to  the  presently 
evaluated  setpoints.  The  consequences  of  any 
previously  evaluated  accident  are  not 
adversely  affected  by  this  action  because  the 
decrease  in  the  setptoints  resulting  from  the 
new  calculational  methodology  will  ensure 
that  the  MSSVs  are  capable  of  relieving  the 
pressure  at  the  allowable  power  levels.  Based 
on  these  considerations,  it  is  concluded  that 
the  changes  do  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

Correcting  the  overly  restrictive  action 
statemenU  of  T/S  3.7.1  does  not  involve  a 
significant  increase  in  the  probability  of  an 
accident.  The  proposed  changes  modify 
existing  text  to  more  accurately  reflect  the 
intention  of  the  restrictions  imposed  by  the 
action  statements.  The  changes  do  not  create 
any  situation  that  would  initiate  a  credible 
accident  sequence. 

Criterion  2 

The  change  in  Table  3.7-1  reduces  the. 
allowable  power  levels  that  can  be  achieved 
in  the  event  that  one  or  more  main  steam 
safety  valve(s)  is  inoperable.  This  change  is 
a  result  of  vendor  guidance  to  correct  an  error 
in  the  existing  methodology  used  to 
determine  the  setpoints  for  the  power  level. 
Changing  the  methodology  used  to  determine 
the  setpoints,  and  lowering  the  setpoints 
themselves,  do  no  create  a  new  condition 


that  could  lead  to  a  credible  accident. 
Therefore,  it  is  concluded  that  the  proposed 
changes  do  not  create  the  possibility  of  a  new 
or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

The  action  statements  remain  in  effect  to 
perform  the  intended  function  of  protecting 
the  plant's  secondary  side  when  the  main 
steam  safety  valves  are  inop)erable.  They  have 
only  been  modified  to  correct  the  overly 
restrictive  language  that  sp>ecifies  when,  in 
each  MODE,  specific  actions  must  be  taken. 
Therefore,  the  proposed  change  does  not 
create  a  new  or  different  type  of  accident. 

Criterion  3 

The  margin  of  safety  presently  provided  is 
not  reduced  by  the  proposed  change  in  the 
setpoints.  The  change  will  correct  the 
limiting  power  levels  that  are  to  be 
implemented  when  MSSVs  are  inoperable. 
This  action  does  not  adversely  affect  the 
margin  that  was  previously  allocated  for  the 
ability  of  the  MSSVs  to  relieve  secondary 
side  pressure.  Based  on  these  considerations, 
it  is  concluded  that  the  changes  do  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  margin  of  safety  is  also  not 
significantly  reduced  by  the  proposed  change 
to  the  action  statements  of  the  T/S.  The 
proposed  revision  clarifies  when  specific 
actions  are  tc  be  taken  in  response  to 
inoperable  main  steam  safety  valves.  The 
changes  do  not  decrease  the  effectiveness  of 
the  actions  to  be  taken;  therefore,  they  do  not 
significantly  reduce  any  margin  of  safiety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  requests  involve  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Maud  Preston  Palenske 
Memorial  Library,  500  Market  Street,  St. 
Joseph,  Michigan  49085 

Attorney  for  licensee:  Gerald  Chamoff. 
Esq.,  Shaw,  Pittman,  Potts  and 
Trowbridge.  2300  N  Street.  NW, 
Washington,  DC  20037 

NRC  Project  Director:  Cynthia  A. 
Carpenter,  Acting 

North  Atlantic  Energy  Service 
Corporation,  Docket  No.  50-443, 
Seabrook  Station,  Unit  No.  1, 
Rockingham  County,  New  Hampshire 

Date  of  amendment  request:  April  16. 
1995 

Description  of  amendment  request: 
The  proposed  amendment  would 
modify  certain  requirements  of  the 
Seabrook  Station  "Technical 
Specifications  relating  to  containment 
building  penetrations  during  refueling 
operations.  One  change  would  allow 
both  doors  of  the  containment  persoimel 
airlock  (PAL)  to  be  open  during  core 
alterations  or  movement  of  irradiated 
fuel  within  containment  provided  at 


least  one  PAL  door  is  capable  of  being 
closed  and  a  designated  individual  is 
available  outside  the  PAL  to  close  the 
door.  Another  change  would  allow  the 
use  of  alternate  containment  building 
penetration  closure  methodologies 
during  refueling  operations  and  provide 
for  the  manual  closure  of  a  penetration 
provided  a  designated  individual  is 
available  at  the  penetration. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration.  The  NRC  staff  has 
reviewed  the  licensee's  analysis  against 
the  standards  of  10  CFR  50.92(c).  The 
NRC  staff's  review  is  presented  below. 

A.  The  changes  do  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated  (10  CFR 
50.92(c)(1)).  The  changes  do  not  affect  the 
events  or  conditions  which  could  result  in  a 
fuel  handling  accident  and  do  not  affect  any 
equipment  or  procedures  used  for  fuel 
handling.  The  changes  would  continue  to 
ensure  that  penetrations  which  provide 
direct  access  of  the  containment  atmosphere 
to  outside  containment  are  ca(>able  of 
restricting  a  release  of  radioactive  material  to 
the  environment.  Therefore,  the  changes  do 
not  involve  a  significant  increase  in  the 
probability  of  an  accident  previously 
evaluated. 

The  changes  do  have  the  potential  for 
increased  dose  at  the  site  boundary  due  to  a 
postulated  fuel  handling  accident.  However, 
the  licensee's  radiological  evaluations  show 
that  the  resulting  offsite  and  control  room 
doses  would  be  well  within  the  acceptance 
limits  of  10  CFR  Part  100  and  within  the 
acceptance  limits  of  GDC  19. 

The  Commission  has  provided  guidance 
concerning  the  application  of  standards  in  10 
CFR  50.92  by  providing  certain  examples  (cf. 
FEDERAL  REGISTER,  March  6, 1986  51  FR 
7751)  of  amendments  that  are  considered  not 
likely  to  involve  a  significant  hazards 
consideration.  These  changes  are  similar  to 
example  (vi)  in  the  Federal  Register  notice, 
in  that  they  result  in  an  increase  in  the 
consequences  of  a  previously  analyzed 
accident,  but  the  results  of  the  change  are 
clearly  within  all  acceptance  criteria. 

B.  "The  changes  do  not  create  the  p>ossibility 
of  a  new  or  different  kindof  accident  from 
any  accident  previously  evaluated  (10  CFR 
50.92(c)(2))because  the  changes  do  not  affect 
the  events  or  conditions  which  could  result 
in  a  fuel  handling  accident  and  do  not  affect 
any  equipment  or  procedures  used  for  fuel 
handling.  The  changes  do  not  make  any 
modifications  to  existing  plant  structures, 
systems,  or  components,  or  otherwise  affect 
the  manner  by  which  the  focility  is  operated. 

C.  The  changes  do  not  involve  a  significant 
reduction  in  a  margin  ofsafety  (10  CFR 
50.92(c)(3))  because  the  increase  in 
calculated  offsite  and  control  room  doses 
resulting  from  a  postulated  fuel  handling 
accident  are  within  the  acceptance  limits  of 
10  CFR  Part  100  and  within  the  acceptance 
limits  of  GDC  19.  Additionally,  the  changes 


do  not  otherwise  affect  the  manner  by  which 
the  fecility  is  operated  or  involve 
modifications  to  equipment  or  features  which 
affect  the  operational  characteristics  of  the 
facility. 

Based  on  this  review,  it  appears  that 
the  three  standards  of  10  CFR  50.92(c) 
are  satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Exeter  Public  Library, 
Founders  Park.  Exeter,  NH  03833. 

Attorney  for  licensee:  Thomas  Dignan. 
Esquire.  Ropes  &  Gray,  One 
International  Place,  Boston  MA  02110- 
2624. 

NRC  Project  Director:  Phillip  F. 
McKee 

Northeast  Nuclear  Energy  Company 
(NNECO),  Docket  No.  50-245,  Millstone 
Nuclear  Power  Station,  Unit  1 ,  New 
London  County,  Connecticut 

Date  of  amendment  request:  May  18, 
1995 

Description  of  amendment  request: 
The  proposed  amendment  revises  the 
minimum  temperature  at  which  the 
reactor  vessel  head  bolting  studs  are 
allowed  to  be  placed  imder  tension.  In 
addition,  the  proposed  amendment 
revises  the  minimum  reactor  vessel 
metal  temperature  during  core  critical 
operation,  revises  the  minimum  reactor 
vessel  metal  temperature  for  pressure 
tests,  makes  editorial  changes,  and 
revises  the  bases  for  the  applicable 
section. 

Basis  for  pmposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

NNECO  has  reviewed  the  proptosed 
changes  against  the  criteria  set  forth  in 
1OCFR50.92  and  has  concluded  that  the 
changes  do  not  involve  a  significant  hazards 
consideration  (SHC).  The  bases  for  this 
conclusion  are  that  the  three  criteria  of 
10CFR50.92(c),  discussed  separately  below, 
are  not  compromised.  The  propiosed  changes 
do  not  involve  a  SHC  because  the  changes 
would  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated: 

Revising  the  boltup  temperature  of  the 
reactor  vessel  head,  from  86 — F  to  70— F. 
does  not  decrease  the  margins  of  safety,  as 
required  by  lOCFR  50  Appendix  G,  against 
non-ductile  failure  of  the  reactor  vessel. 
Therefore,  the  probability  of  occurrence  of  an 
accident  previously  evaluated  in  the  safety 
analysis  report  (i.e.,  a  LOCA)(loss  of  coolant 
accident)  is  not  increased  since  the  revised 
boltup  temperature  does  not  increase  the 
probability  of  failure  of  the  vessel  head  flange 
region.  The  reactor  vessel  is  a  passive 
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component  which  does  not  initiate  or  play  a 
role  in  any  previously  evaluated  accidents  or 
in  mitigating  the  consequences  of  any 
previously  evaluated  accidents.  Therefore, 
the  proposed  changes  do  not  involve  a 
significant  increase  in  the  probability  or  the  , 
consequences  of  any  accident  previously 
evaluated. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated: 

Revising  the  boltup  temperature  of  the 
reactor  vessel  head,  from  ae'F  to  70°F,  does 
not  decrease  the  margins  of  safety,  as 
required  by  lOCFR  50  Appendix  G.  against 
non-ductile  failure  of  the  reactor  vessel. 
Therefore,  the  possibility  for  a  new  or 
different  kind  of  accident  than  previously 
evaluated  (i.e.,  a  LOCA  through  the  vessel 
flange)  is  not  created. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

Using  the  proposed  boltup  temperature  of 
70°F  still  provides  a  self-imposed  "margin" 
over  the  most  limiting  vessel  flange  region 
RTndt  of  22"?  (i.e..  70"  -  48"  =  22°).  This  is 
a  "margin"  over  and  above  the  boltup 
temperature  required  by  Appendix  G  to  the 
1992  ASME  Section  XI  Code,  since  Appendix 
G  would  allow  a  boltup  temperature  of 
4ft— F. 

The  above  proposed  changes  to  the 
Limiting  Condition  for  Operation  for 
tensioning  the  reactor  vessel  head  studs  do 
not  alter  the  configuration,  normal  operation, 
design  bases,  function,  mission,  or 
performance  of  the  subject  components. 
Therefore,  the  proposed  changes  do  not  affect 
the  margin  of  safety  inherent  in  the  design, 
analysis,  function,  or  operation  of  the  reactor 
vessel  head  flange  region.  The  proposed 
changes  do  not  alter  the  fuel  clad  barrier,  fuel 
integrity,  reactor  vessel  integrity,  reactor 
coolant  system  integrity,  or  the  containment 
boundary  integrity;  thus  the  margin  of  safety 
related  to  these  barriers  remains  unchanged. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  detennine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Learning  Resources  Center. 
Three  Rivers  Community-Technical 
College.  574  New  London  Turnpike, 
Norwich.  CT  06360. 

Attorney  for  licensee:  Ms.  L.  M. 
Cuoco,  Senior  Nuclear  Counsel. 
Northeast  Utilities  Service  Company, 
Post  Office  Box  270,  Hartford.  CT 
06141-0270. 

NRC  Project  Director.  PhilUp  F. 
McKee 

Northeast  Nuclear  Energy  Company 
(NNECO),  Docket  No.  50-245,  Millstone 
Nuclear  Power  Station,  Unit  1,  New 
London  County,  Connecticut 

Date  of  amendment  request:  May  24, 
1995 


Description  of  amendment  request: 
The  proposed  amendment  would  permit 
an  individual  who  does  not  have  a 
current  senior  reactor  operator  (SRO) 
license  to  hold  the  Operations  Manager 
position.  The  position  will  require  the 
individual  to  have  previously  held  an 
SRO  license  at  a  boiling  water  reactor 
(BWR).  An  individual  serving  in  the 
capacity  of  the  Assistant  Operations 
Manager  will  hold  a  current  SRO  license 
for  Millstone  Unit  1.  if  the  Operations 
Manager  does  not.  In  addition,  the 
proposed  amendment  would  renumber 
the  applicable  sections  of  the  related 
technical  specifications. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 

below: 

NNECO  has  reviewed  the  proposed  change 
in  accordance  with  10CFR50.92  and 
concluded  that  the  change  does  not  involve 
a  significant  hazards  consideration  (SHC). 
The  basis  for  this  conclusion  is  that  the  three 
criteria  of  10CFR50.92(c)  are  not 
compromised.  The  proposed  change  does  not 
involve  an  SHC  because  the  changes  would 
not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  analyzed. 

The  proposed  change  affects  an 
administrative  control,  which  was  based  on 
the  guidance  of  ANSI  N18.1-1971.  ANSI 
N18. 1-1971  recommended  that  the 
Operations  Manager  hold  an  SRO  license. 
The  cvurent  guidance  in  Section  4.2.2  of 
ANSI/ANS  3.1-1987  recommends,  as  one 
option,  that  the  Operations  Manager  have 
held  a  license  for  a  similar  unit  and  the 
Operations  Middle  Manager  hold  an  SRO 
license.  While  the  Operations  Middle 
Manager  position  does  not  exist  at  Millstone 
Unit  No.  1,  NNECO  has  created  the  position 
of  Assistant  Operations  Manager.  The 
individual  in  this  position  would  meet  the 
requirements  for,  and  would  have 
resp)onsibilities  as  reconmiended  in,  ANSI/ 
ANS  3.1-1987  for  the  Operations  Middle 
Manager  position. 

Therefore,  the  proposed  change  requests  an 
exception  to  ANSI  N18.1-1971  to  allow  use 
of  ANSI/ANS  3.1-1987  in  a  limited 
circumstance.  Specifically,  the  proposed 
revision  to  Technical  Specification  6.3.1 
would  require  the  Operations  Manager  to 
either  hold  an  SRO  license  at  Millstone  Unit 
No.  1  or  have  held  an  SRO  at  a  BWR. 

If  the  Operations  Manager  does  not  hold  an 
SROlicense  at  Millstone  Unit  No.  1,  the 
specification  will  require  the  Assistant 
Operations  Manager  to  hold,  and  continue  to 
hold,  an  SRO  license.  The  proposed  change 
includes  the  requirement  to  have  held  a 
license  for  a  similar  unit  (a  BWR)  in 
accordance  with  Section  4.2.2  of  ANSI//VNS 
3.1-1987,  if  the  Operations  Manager  does  not 
hold  an  SRO  license  at  Millstone  Unit  No.  1. 
For  those  areas  of  knowledge  that  require  an 
SRO  license,  the  Assistant  Operations 


Manager  will  provide  the  technical  guidance 
typically  provided  by  the  Operations 
Manager. 

The  proposed  change  does  not  alter  the 
design  of  any  system,  structure,  or 
component,  nor  does  it  change  the  way  plant 
systems  are  operated.  It  does  not  reduce  the 
knowledge,  qualifications,  or  skills  of 
licensed  operators,  and  does  not  affect  the 
way  the  Operations  Department  Is  managed 
by  the  Operations  Manager.  The  Operations 
Manager  will  continue  to  maintain  the 
effective  performance  of  his  personnel  and 
ensure  the  plant  is  operated  safely  and  in 
accordance  with  the  requirements  of  the 
operating  license.  Additionally,  the  control 
room  operators  will  continue  to  be 
supervised  by  the  licensed  Shift  Supervisor. 

The  proposed  change  does  not  detract  from 
the  Operations  Manager's  ability  to  perform 
his  primary  responsibilities.  In  this  case,  by 
having  previously  held  an  SRO  license,  the 
Operations  Manager  has  achieved  the 
necessary  training,  skills,  and  experience  to 
fully  understand  the  operation  of  plant 
equipment  and  the  watch  requirements  for 
operators.  In  summary,  the  proposed  change 
does  not  affect  the  ability  of  the  Operations 
Manager  to  provide  the  plant  oversight 
required  of  that  position.  Thus,  it  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  analyzed. 

The  proposed  change  to  Technical 
Specification  6.3.1  does  not  affect  the  design 
or  function  of  any  plant  system,  structure,  or 
component,  nor  does  it  change  the  way  plant 
systems  are  operated.  It  does  not  affect  the 
performance  of  licensed  operators.  Operation 
of  the  plant  in  conformance  with  technical 
specifications  and  other  license  requirements 
will  continue  to  be  supervised  by  personnel 
who  hold  an  SRO  license.  The  proposed 
change  to  Technical  Specification  6.3.1 
ensures  that  the  Operation  Manager  will  be 
a  knowledgeable  and  qualified  individual  by 
requiring  the  individual  to  have  held  an  SRO 
license  at  a  BWR.  Based  on  the  above,  the 
proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

3.  Involve  a  significant  reduction  in  the 
margin  of  safety. 

The  proposed  change  involves  an 
administrative  control  that  is  not  related  to 
the  margin  of  safety.  The  proposed  change 
does  not  reduce  the  level  of  knowledge  or 
experience  required  of  an  individual  who 
fills  the  Operations  Manager  position,  nor 
does  it  affect  the  conservative  manner  in 
which  the  plant  is  operated.  The  Control 
Room  operators  will  continue  to  be 
supervised  by  personnel  who  hold  an  SRO 
license.  Thus,  the  proposed  change  does  not 
involve  a  significant  nsduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 


amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Learning  Resources  Center, 
Three  Rivers  Community-Technical 
College.  574  New  London  Turnpike, 
Norwich,  CT  06360. 

Attorney  for  licensee:  Ms.  L.  M. 
Cuoco.  Senior  Nuclear  Counsel, 
Northeast  Utilities  Service  Company, 
Post  Office  Box  270,  Hartford,  CT 
06141-0270. 

NRC  Project  Director:  Phillip  F. 
McKee 

Northeast  Nuclear  Energy  Company 
(NNECO),  Docket  No.  50-245,  Millstone 
Nuclear  Power  Station,  Unit  1,  New 
London  County,  Connecticut 

Date  of  amendment  request:  May  26, 
1995 

Description  of  amendment  request: 
The  proposed  amendment  will  delete 
the  old  limiting  conditions  for  operation 
(LCOs)  and  surveillance  requirements 
and  add  new  LCOs.  surveillance 
requirements,  and  bases  for  the  loss  of 
normal  power  (LNP)  instrumentation 
system. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

NNECO  has  reviewed  this  proposed  change 
in  accordance  with  10CFR50.92  and 
concluded  that  this  change  does  not  involve 
a  significant  hazards  consideration  (SHC). 
The  basis  for  this  conclusion  is  that  the  three 
criteria  of  10CFR50.92(c)  are  not 
compromised.  The  proposed  change  does  not 
involve  an  SHC  because  the  changes  would 
not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  analyzed. 

The  change  does  not  increase  the 
probability  of  a  loss  of  off-site  power  event 
or  the  occurrence  of  any  accidents  which 
ass\une  loss  of  off-site  power.  This  is  ensured 
by  the  LNP  instrumentation  system  design 
which  uses  multiple  sensing  relays, 
redundancy,  and  qualified  Class  IE 
components,  as  well  as  conservative 
operability  and  surveillance  requirements. 

Full  LNP  logic  requires  two  sets  of  relays 
to  trip  in  one  of  two  redundant  groups.  One 
set  monitora  bus  14E  and  the  other  set 
monitors  bus  14F.  Separate  sets  are  provided 
for  loss  of  voltage  and  degraded  voltage 
monitoring.  This  design  minimizes  the 
likelihood  of  an'inadvertent  full  LNP 
initiation.  To  maintain  redundancy  in  the 
instrumentation,  two  separate  groups  are 
provided,  each  group  being  powered  frtsm  an 
independent  DC  supply.  Partial  LNP  logic  is 
also  provided  to  detect  a  loss  of  voltage  on 
a  single  emergency  bus.  Redundancy  in  the 
partial  LNP  logic  is  achieved  by  providing  an 
independent  logic  for  each  emei^gency  power 
train. 


The  propKJsed  technical  specification 
would  require  that  the  LNP  instrumentation 
be  maintained  o[>erable  except  when  the  unit 
is  in  cold  shutdown  or  refueling  conditions. 
If  redundancy  in  the  ability  to  detect  a  loss 
of  voltage  or  degraded  voltage  and  initiate  a 
full  LNP  is  not  maintained,  reactor  opteration 
would  be  permitted  for  seven  days.  In  this 
situation,  both  full  and  partial  LNP  (and  both 
emergency  p>ower  sources)  remain  o(>erable. 
An  action  statement  of  seven  days,  which  is 
the  same  as  the-action  statement  duration  for 
an  inoperable  EDG  [emergency  diesel 
generator],  is  justified  based  on  continued 
operability  of  the  other  LNP  group. 
Additionally,  it  allows  a  reasonable  amount 
of  time  to  perform  repairs. 

The  time  delays  and  voltage  setpoints 
specified  in  Table  3.2.4  ensure  that  the 
emergency  power  source  starting  and  loading 
times  continue  to  meet  the  current  technical 
specification  requirements.  Also,  these  time 
delays  are  long  enough  to  preclude  false  trips 
due  to  anticipated  voltage  transients  (e.g., 
during  motor  starts).  The  relay  calibration 
surveillance  procedure  will  establish 
acceptance  criteria  for  each  relay  to  ensure 
that  the  total  times  specified  in  Table  3.2.4 
are  not  exceeded.  The  prof>osed  surveillance 
testing  and  calibration  frequency  of  every 
refueling  outage  is  consistent  with  the 
requirements  in  the  current  technical 
specification. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated. 

There  are  no  new  feilura  modes  associated 
with  this  change  since  the  proposed 
requirements  will  ensure  the  LNP 
instrumentation  system  is  available  to 
perform  its  safety  function.  Individual 
voltage  sensing  relays,  when  removed  from 
their  cases,  would  provide  the  tripfted 
contact  configuration.  The  proposed 
technical  sp>ecification  would  allow  relays  to 
be  placed  in  the  tripped  condition  as  long  as 
it  would  not  inhibit  the  LNP  function  or 
cause  an  inadvertent  initiation.  Additionally, 
since  the  design  function  to  ensure  that 
adequate  power  is  available  to  ofierate  the 
emergency  safeguards  equipment  has  not 
changed,  no  new  accident  or  accident  of  a 
different  kind  is  created. 

3.  Involve  a  significant  reduction  in  the 
margin  of  safety. 

The  protective  boundaries  are  not  affected 
because  the  consequences  of  any  design  basis 
accident  are  not  changed.  Since  the 
protective  boundaries  are  not  affected,  the 
safety  limits  are  also  unaffected.  The 
proposed  change  maintains  the  basis  of  the 
technical  specifications  by  ensuring  that 
adequate  electrical  power  is  available  to 
operate  the  emergency  safeguards  equipment. 
By  maximizing  the  operability  of  the  LNP 
instrumentation  without  requiring  high  risk 
testing,  the  proposed  change  will  improve 
the  margin  of  safety  as  related  to  availability 
of  electric  power  to  safety  related  loads. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  detennine  that  the 


amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Learning  Resources  Center. 
Three  Rivers  Community-Technical 
College,  574  New  London  Turnpike, 
Norwich.  CT  06360. 

Attorney  for  licensee:  Ms.  L.  M. 
Cuoco,  Senior  Nuclear  Counsel, 
Northeast  Utilities  Service  Company, 
Post  Office  Box  270,  Hartford.  CT 
06141-0270. 

NRC  Project  Director  Phillip  F. 
McKee 

Public  Service  Electric  &  Gas  Company, 
Docket  No.  50-354,  Hope  Creek 
Generating  Station,  SaJem  County,  New 
Jersey 

Date  of  amendment  request:  January 
13, 1995 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Administrative  Controls  Section 
(6.0)  of  the  Technical  Specifications 
(TS)  for  Hope  Creek  Generating  Station 
to  reflect  organizational  changes  and 
resultant  management  title  changes.  As 
indicated  on  the  marked-up  pages  in 
Attachment  2,  PSE&G  requests  that:  1} 
Vice  President  and  Chief  Nuclear 
Officer  will  be  replaced  with  Chief 
Nuclear  Officer  and  President  -  Nuclear 
Business  Unit  in  TS  6.1.2.  6.2.1.0. 
6.5.2.4.3.g,  6.S.2.4.4.a,  6.5.2.4.4.b. 
6.5.2.6.  6.6.1.b,  6.7.1.a,  and  6.7.I.C.  2) 
Vice  President  and  Chief  Nuclear 
Officer  will  be  replaced  with  Vice 
President  -  Nuclear  Operations  in  TS 
6.5.1.8.b,  and  6.5.1.9.  3)  In  addition. 
General  Manager  •  Quality  Assurance 
and  Nuclear  Safety  will  be  replaced 
with  Director  -  Quality  Assurance  and 
Nuclear  Safety  Review  in  TS  6.5.1.8.b, 
6.5,1.9,  6.5.2.2.  6.5.2.4.3.g,  6.7.1.a, 
6. 7. I.e. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Will  not  involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated. 

The  proposed  management  title  changes 
&t>m  Vice  President  and  Chief  Nuclear 
Officer  to  Chief  Nuclear  Officer  and  President 
-  Nuclear  Business  Unit  or  Vice  President  - 
Nuclear  Operations,  and  from  General 
Manager  -  Quality  Assurance  and  Nuclear 
Safety  to  Director  -  Quality  Assurance  and 
Nuclear  Safety  Review  are  administrative  in 
nature  and  do  not  affect  assumptions 
contained  in  the  plant  safety  analysis,  the 
physical  design  and/or  operation  of  the  plant, 
nor  do  they  affect  Technical  Specifications 
that  preserve  safety  analysis  assumptions. 
Therefore,  the  proposed  changes  do  not 
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involve  a  significant  incnase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Will  not  create  the  possibility  of  a  new 
or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

The  changes  being  proposed  are  purely 
administrative  and  will  not  lead  to  material 
procedure  changes  or  to  physical 
modifications.  Therefore,  the  proposed 
changes  do  not  create  the  possibility  of  a  new 
or  different  type  of  accident  from  any 
accident  previously  evaluated. 

3.  Will  not  involve  a  significant  reduction 
in  a  margin  of  safety. 

The  changes  being  proposed  are 
administrative  in  nature  and  do  not  relate  to 
or  modify  the  safety  margins  defined  in  and 
maintained  by  the  Technical  Specifications. 
The  changes  discussed  herein  do  not  reduce 
the  Technical  Specification  safety  margin 
since  all  organizational  responsibilities  are 
being  adequately  implemented,  and  all 
personnel  in  place  are  properly  qualified. 
Therefore,  the  proposed  changes  do  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  thiee 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Pennsville  Public  Library,  190 
S.  Broadway,  Pennsville,  I^ew  Jersey 
08070 

Attorney  for  licensee:  M.  J. 
Wetterhahn,  Esquire,  Winston  and 
Strawn,  1400  L  Street,  NW., 
Washington,  DC  20005-3502 

NRC  Project  Director:  John  F.  Stolz 

Tennessee  Valley  Authority,  Docket 
Nos.  50-327  and  50-328,  Sequoyah 
Nuclear  Plant,  Units  1  and  2,  Hamilton 
County,  Tennessee 

Date  of  amendment  request:  May  19, 
1995  {TS  95-07) 

Description  of  amendment  request: 
The  proposed  change  would  (1)  modify 
Surveillance  Requirement  (SR)  4.1.1.3  to 
allow  suspension  of  the  end  of  life 
(EOL)  moderator  temperature  coefficient 
(MTC)  sxu^eillance  measurement 
provided  the  benchmark  criteria  and  the 
Revised  Prediction  as  dociimented  in 
the  Core  Operating  Limits  Report 
(COLR)  are  satisfied.  The  SR  would  also 
indicate  that  the  data  required  for  the 
calculation  of  the  Revised  Prediction  is 
provided  in  the  Most  Negative 
Temperature  Coefficient  Limit  Report 
per  Specification  6.9.1.15.  In  addition,  a 
grammatical  error  affecting  the  Unit  1 
SR  would  be  corrected;  (2)  modify 
Technical  Specifications  (TS)  6.9.1.14, 
COLR,  by  adding  to  the  list  of 
references:  WCAP-13749-P-(Al,  "Safety 


Evaluation  Supporting  the  Conditional 
Exemption  of  the  Most  Negative  EOL 
Moderator  Temperature  Coefficient 
Measurement,"  May  1993  (Proprietary) 
(Methodology  for  Specification  3.1.1.3  - 
Moderator  Temperature  Coefficient);  (3) 
add  Specification  6.9.1.15,  which  would 
require  that  the  Most  Negative  MTC 
Report  be  prepared  at  least  60  days  prior 
to  the  date  the  limit  would  become 
effective  and  be  maintained  on  file. 
Also,  the  TS  would  require  that  the  data 
required  for  the  determination  of  the 
Revised  Prediction  of  the  300  ppm/RTP 
MTC  per  WCAP-13749-P-lAl  be 
included  in  the  report. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

TVA  has  evaluated  the  proposed  technical 
specification  (TS)  change  and  has  determined 
that  it  does  not  represent  a  significant 
hazards  consideration  based  on  criteria 
established  in  10  CFR  50.92(c).  Operation  of 
Sequoyah  Nuclear  Plant  (SQN)  in  accordance 
with  the  proposed  amendment  will  not: 
1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  conditional  exemption  of  the  most 
negative  moderator  temperature  coefficient 
(NOt])  measurement  does  not  change  the 
most  negative  MTC  surveillance  requirement 
(SR)  and  limiting  condition  of  operation 
(LCO)  limits  in  the  TSs.  Since  these  MTC 
values  are  unchanged,  and  since  the  basis  for 
the  derivation  of  these  values  from  the  safety 
analysis  moderator  density  coefficient  (MDC) 
is  unchanged,  the  constant  MDC  assimied  for 
the  Updated  Final  Safety  Analysis  Report 
(UFSAR)  safety  analyses  will  also  remain 
unchanged.  Therefore,  no  change  in  the 
modeling  (i.e.,  probabilities)  of  the  accident 
analysis  conditions  or  response  is  necessary 
in  order  to  implement  the  change  to  the 
conditional  exemption  methodology.  In 
addition,  since  the  constant  MDC  assumed  in 
the  safety  analyses  is  not  changed  by  the 
conditional  exemption  of  the  most  negative 
MTC  SR  measurement,  the  consequences  of 
an  accident  previously  evaluated  in  the 
UFSAR  are  not  increased.  The  dose 
predictions  presented  in  the  UFSAR  for  a 
steam  generator  tube  rupture  remain  valid 
such  that  more  severe  consequences  will  not 
occur.  Additionally,  since  mass  and  energy 
releases  for  a  loss-of-coolant  accident  and  a 
steamline  break  are  not  increased  as  a  result 
of  the  unchanged  MDC,  the  dose  predictions 
for  these  events  presented  in  the  UFSAR  also 
remain  bounding. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  bom  any 
previously  analyzed. 

Since  the  end-of-life  MTC  is  not  changed 
by  the  conditional  exemption  methodology  of 
WCAP-13749-P,  the  possibility  of  an 
accident,  which  is  different  than  any  already 
evaluated  in  the  UFSAR,  has  not  been 
created.  No  new  or  different  failure  modes 


have  been  defined  for  any  system  or 
component  nor  has  any  new  limiting  single 
failure  been  identified.  Conservative 
assumptions  for  the  MDC  have  already  been 
modeled  in  the  UFSAR  analyses.  These 
assumptions  will  remain  valid  since  the 
conditional  exemption  methodology 
dociunented  in  WCAP-13749-P  does  not 
change  the  safety  analysis  MDC  nor  the  TS 
values  of  the  MTC. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  conditional  exemption  methodology  is 
documented  in  WCAP-13749-P.  This  WCAP 
has  been  evaluated  (Reference:  SECL  93- 
117.R1)  relative  to  the  design  basis,  including 
the  TSs,  and  has  been  determined  to  bound 
the  conditions  under  which  the 
specifications  permit  operation.  The  results 
as  presented  in  the  UFSAR  remain  bounding 
since  the  MDC  assumed  in  the  safety 
analyses  and  the  limiting  conditions  for 
operation  and  SR  MTCs  in  the  TSs  remain 
unchanged.  Therefore,  the  margin  of  safety, 
as  defined  in  the  bases  to  these  TSs.  is  not 
reduced. 

The  NRC  has  reviewed  the  licensee's 
analysis  and,  based  on  thisreview,  it 
appears  that  the  three  standards  of  10 
CFR  50.92(c)  are  satisfied.  Therefore,  the 
NRC  staff  proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Chattanooga-Hamilton  Coimty 
Library, 1101  Broad  Street,  Chattanooga, 
Tennessee  37402 

Attorney  for  licensee:  General 
Counsel,  Tennessee  Valley  Authority, 
400  West  Summit  Hill  Drive,  ET  llH, 
Knoxville,  Tennessee  37902 

NRC  Project  Director:  Frederick  J. 
Hebdon 

Tennessee  Valley  Authority,  Docket  No. 
50-328,  Sequoyah  Nuclear  Plant,  Unit  2, 
Hamilton  County,  Tennessee 

Date  of  amendment  request:  May  19, 
1995  (TS  95-13) 

Description  of  amendment  request: 
The  proposed  change  would  revise 
License  Condition  2.C.(17)  to  extend  the 
required  surveillance  interval  to  May  4, 
1996.  for  Surveillance  Requirement 
4.3.2.1.3.  The  proposed  change  would 
extend  the  Engineered  Safety  Features 
Response  Time  instnunent  tests 
required  at  36-month  intervals  shown  in 
Table  3.3-3  associated  with  safety 
injection,  feedwater  isolation, 
containment  isolation  Phase  A, 
auxiliary  feedwater  piunp,  essential  raw 
cooling  water  system,  emergency  gas 
treatment  system,  conteunment  spray, 
containment  isolation  Phase  B,  turbine 
trip.  6.9-kilovolt  shutdown  board- 
degraded  voltage  or  loss  of  voltage,  and 
automatic  switchover  to  containment 
sump  actuations.  The  proposed 
extension  will  limit  the  interval  past  the 
allowable  extension  provided  by  TS 
4.0.2  to  4.5  months. 


Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

TVA  has  evaluated  the  proposed  technical 
specification  (TS)  change  and  has  determined 
that  it  does  not  represent  a  significant 
hazards  consideration  based  on  criteria 
established  in  10  CFR  50.92(c). 

Operation  of  Sequoyah  Nuclear  Plant 
(SQN)  in  accordance  with  the  proposed 
amendment  will  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  change  is  temporary  and 
allows  a  one-time  extension  of  Surveillance 
Requirement  4.3.2.1.3  for  Cycle  7  to  allow 
surveillance  testing  to  coincide  with  the 
seventh  refueling  outage.  The  proposed 
surveillance  interval  extension  will  not  cause 
a  significant  reduction  in  system  reliability 
nor  affect  the  ability  of  the  systems  to 
perform  their  design  function.  Current 
monitoring  of  plant  conditions  and 
continuation  of  the  surveillance  testing 
required  during  normal  plant  operation  will 
continue  to  be  performed  to  ensure 
conformance  with  TS  operability 
requirements.  Therefore,  this  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Create  the  p>ossibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  analyzed. 

Extending  the  surveillance  interval  for  the 
performance  of  specific  testing  will  not  create 
the  possibility  of  a  new  or  different  kind  of 
accidents.  No  changes  are  required  to  any 
system  configurations,  plant  equipment,  or 
analyses.  Therefore,  this  change  will  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

Surveillance  interval  extensions  will  not 
impact  any  plant  safety  analyses  since  the 
assumptions  used  will  remain  unchanged. 
The  safety  limits  assumed  in  the  accident 
analyses  and  the  design  function  of  the 
equipment  required  to  mitigate  the 
consequences  of  any  postulated  accidents 
will  not  be  changed  since  only  the 
surveillance  test  interval  is  being  extended. 
Historical  performance  generally  indicates  a 
high  degree  of  reliability,  and  surveillance 
testing  p>erformed  during  normal  plant 
operation  will  continue  to  be  fierformed  to 
verify  proper  f>erformance.  Therefore,  the 
plant  will  be  maintained  within  the  analyzed 
limits,  and  the  proposed  extension  will  not 
significantly  reduce  the  margin  of  safety. 

The  NRC  has  reviewed  the  licensee's 
analysis  and,  based  on  thisreview,  it 
appears  that  the  three  standards  of  10 
CFR  50.92(c)  are  satisfied.  Therefore,  the 
NRC  staff  proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 


Local  Public  Document  Room 
location:  Chattanooga-Hamilton  County 
Library.  1101  Broad  Street,  Chattanooga. 
Tennessee  37402 

Attorney  for  licensee:  General 
Counsel.  Tennessee  Valley  Authority, 
400  West  Summit  Hill  Drive,  ET  llH. 
Knoxville,  Tennessee  37902 

NRC  Project  Director:  Frederick  J. 
Hebdon 

TU  Electric  Company,  Docket  Nos.  50- 
445  and  50-446,  Comanche  Peak  Steam 
Electric  Station,  Units  1  and  2, 
Somervell  County,  Texas 

Date  of  amendment  request:  May  1, 
1995 

Brief  description  of  amendments:  The 
proposed  amendment  would:  (1)  reduce 
the  minimum  fuel  oil  voliune 
requirement  during  MODES  5  and  6,  for 
OPERABLE  emergency  diesel  generators 
(EDG),  and  (2)  allow  continued 
OPERABLE  status  of  diesel  generators 
during  all  MODES,  for  48  hours  with 
greater  than  6-day  supply  of  diesel  fuel 
for  the  associated  diesel  generator. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Do  the  proposed  changes  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

REDUCTION  IN  MINIMUM  DIESEL  FUEL 
STORED  VOLUME  WHILE  SHUTDOWN 

The  first  proposed  change  reduces  the 
diesel  fuel  oil  inventory  required  during 
plant  shutdown  conditions  (MODES  5  and  6). 
The  current  fuel  oil  inventory  requirement  is 
the  same  for  plant  operation  (MODES  1,  2,  3 
and  4)  and  for  plant  shutdown.  This  current 
inventory  requirement  is  based  upon  the 
seven  days  continuous  operation  of  a  diesel 
generator  at  its  rated  capacity  which 
encompasses  all  load  demands  for  the  Loss 
of  Coolant  Accident  concurrent  with  a  Loss 
of  Offsite  Power  (LOCA/LOOP)  scenario. 
Because  of  reduced  temperature  and 
pressure,  LOCA/LOOP  is  a  less  significant 
and  probable  event  in  MODES  5  and  6.  The 
bounding  scenario  is  considered  to  be  a  Loss 
of  Offsite  Power  (LOOP)  while  the  plant  is 
shutdown  (in  MODES  5  and  6).  The  new 
diesel  fuel  oil  inventory  required  during 
plant  shutdown  conditions  is  based  on 
LOOP.  Because  this  change  only  affects 
diesel  fuel  inventory,  there  is  no  impact  on 
the  probability  of  an  accident.  The 
consequences  of  LOOP  event  are  unchanged 
since  sufficient  fuel  remains  available  to 
allow  the  diesel  generators  to  support 
mitigation  of  the  event.  Because  seven  days 
of  fuel  are  required,  there  is  no  change  in  the 
consequences  of  any  event  which  requires 
the  diesel  generators.  Therefore,  there  is  no 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated  as  a  result  of  this  proposed  change. 


ADDITION  OF  REMEDL\L  ACTION  TO 
RESTORE  THE  STORED  VOLUME  OF 
DIESEL  FUEL 

The  second  proposed  change  applies  to  all 
MODES  of  operation.  This  change  allows  the 
diesel  generator  to  remain  OPERABLE  if  the 
fuel  oil  inventory  falls  below  the  minimum 
required  in  the  storage  system  (i.e.,  fuel 
volume  for  7-day  ojjeration  of  the  diesel 
generator)  but  remains  above  a  fuel  volume 
for  6  days  operation  of  the  diesel  generator. 
The  minimum  required  fuel  oil  volume  must 
be  restored  within  48  hours  of  falling  below 
the  limit.  This  relaxation  by  48  hours  allows 
sufficient  time  to  replenish  the  required  fuel 
oil  volume  and  complete  any  required 
analysis  prior  to  fuel  oil  addition  to  the 
storage  tank.  Because  this  change  only  affects 
diesel  generator  fuel  inventory,  there  is  no 
impect  on  the  probability  of  an  accident. 
Since  the  fuel  oil  replenishment  can  be 
obtained  in  less  than  six  days  after  an  event, 
there  is  no  significant  increase  in  the 
probability  of  a  loss  of  all  AC  power  (i.e.. 
Station  Blackout).  Because  the  remaining  fuel 
oil  volume  is  larger  than  6-day  fuel  supply 
and  actions  are  initiated  to  obtain 
replenishment  within  this  brief  period,  the 
proposed  change  does  not  involve  a 
significant  increase  in  the  consequences  of  an 
accident  previously  evaluated. 

2.  Do  the  propxjsed  changes  create  the 
pMJSsibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

REDUCTION  IN  MINIMUM  DIESEL  FUEL 
STORED  VOLUME  WHILE  SHUTDOWN 

The  first  proposed  change  reduces  the 
diesel  fuel  oil  inventory  required  for  plant 
shutdown  conditions.  As  described  above, 
LOOP  is  the  limiting  condition  for  diesel  fuel 
oil  inventory  requirements  for  a  plant  in  the 
shutdown  condition.  As  the  proposed  fuel 
inventory  is  adequate  for  a  shutdown  LOOP 
and  no  hardware  changes  or  system 
opieration  changes  are  involved,  no  new 
failure  modes  are  introduced  and  hence,  no 
new  or  different  accidents  frt>m  any 
previously  evaluated  are  created. 

ADDITION  OF  REMEDL\L  ACTION  TO 
RESTORE  THE  STORED  VOLUME  OF 
DIESEL  FUEL 

The  second  pro[x>sed  change  only  affects 
diesel  generator  fuel  inventory  as  well.  There 
are  no  hardware  changes  and  no  changes  in 
system  operations  involved:  therefore,  no 
new  ordifferent  accidents  from  any  accident 
previously  evaluated  are  created. 

3.  Do  the  proposed  changes  involve  a 
significant  reduction  in  a  margin  of  safety? 

The  intent  of  the  Technical  Sp>ecification  is 
to  conservatively  assure  sufficient  fuel  to 
assure  diesel  generator  operation  to  supp>ort 
mitigation  of  postulated  events.  This  intent  is 
accomplished  by  conservatively  assuring  a 
seven  day  supply  of  fuel.  Seven  days  fuel 
supply  is  considered  sufficient  to  suppwrt  the 
initial  mitigation  activities,  identify  the  need 
for  additional  fuel,  arrange  for  delivery,  test 
and  then  add  fuel  to  the  storage  tanks,  if 
needed.  The  current  diesel  fuel  oil  inventory 
for  operating  conditions  (MODES  1.2,3  and 
4),  is  sufficient  to  conservatively  suppiort 
seven  days  of  diesel  generator  operation  for 
a  LOCA  with  LOOP  condition. 

REDUCTION  IN  MINIMUM  DIESEL  FUEL 
STORED  VOLUME  WHILE  SHUTDOWN 
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The  proposed  diesel  fuel  oil  inventory  for 
shutdown  conditions  (MODES  5  and  6),  is 
adequate  to  conservatively  support  seven 
days  of  diesel  generator  operation  for  LOOP 
conditions.  The  proposed  reduction  in 
inventory  between  operating  and  shutdown 
conditions  continues  to  support  the  different 
transient  conditions  which  are  applicable  to 
the  different  modes  of  operation.  Even 
though  the  minimum  storage  requirement 
during  shutdown  is  being  reduced,  the  basis 
of  this  specification  continues  to  be 
conservatively  satisfied  and  therefore  this 
license  amendment  request  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

ADDITION  OF  REMEDIAL  ACTION  TO 
RESTORE  THE  STORED  VOLUME  OF 
DIESEL  FUEL 

The  second  proposed  change  which  is 
applicable  to  all  MODES  of  operation,  allows 
48  hours  to  restore  diesel  generator  fuel  oil 
inventory  to  the  seven-day  level  as  long  as 
the  inventory  does  not  fall  below  the  six-day 
level.  The  probability  of  a  LOOP  during  this 
period  is  low.  The  6-day  fuel  oil  supply  is 
calculated  with  adequate  margin  similar  to 
the  calculation  of  7-day  fuel  oil  inventory.  In 
spite  of  the  potential  that  there  may  be 
slightly  less  fuel  available  inlenishment 
within  this  brief  period.  Based  on  this  and 
the  low  probability  of  an  evdnt  during  this 
brief  period,  it  is  considered  that  this  change 
request  does  not  involve  a  significant 
reduction  in  a  marain  of  safety. 

The  NRC  staff  has  review^ed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
signiticant  hazards  consideration. 

Local  Public  Document  Room 
location:  University  of  Texas  at 
Arlington  Library,  Government 
Publications/Maps,  702  College,  P.O. 
Box  19497.  Arhngton,  TX  76019 

Attorney  for  licensee:  George  L.  Edgar, 
Esq.,  Newman  and  Holtzinger.  1615  L 
Street,  N.W.,  Suite  1000,  Washington, 
D.C.  20036 

NRC  Project  Director:  William  D. 
Beckner 

Notice  of  Issuance  of  Amendments  to 
Facility  Operating  Licenses 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in 
10  CFR  Chapter  I,  which  are  set  forth  in 
the  license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 


License,  Proposed  No  Significant 
Hazards  Consideration  E)etermination, 
and  Opportxmity  for  A  Hearing  in 
connection  with  these  actions  was 
published  in  the  Federal  Register  as 
indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b).  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  resj)ect  to  the 
action  see  (1)  the  applications  for 
amendment,  (2)  the  amendment,  and  (3) 
the  Commission's  related  letter.  Safety 
Evaluation  and/ or  Enviroiunental 
Assessment  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Dociunent 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington,  DC,  and  at  the 
local  public  document  rooms  for  the 
particular  facilities  involved. 

Arizona  Public  Service  Company,  et  al.. 
Docket  Nos.  STN  50-528,  STN  50-529. 
and  STN  50-530,  Palo  Verde  Nuclear 
Generating  Station.  Units  1,  2.  and  3, 
Maricopa  County,  Arizona 

Date  of  application  for  amendments: 
May  4,  1994 

Brief  description  of  amendments:  The 
amendments  revise  Limiting  Condition 
for  Operation  (LCO)  3.4.8.3  and 
Surveillance  Requirement  4.4.8.3.1. 
"Overpressure  Protection  Systems." 
Specifically,  the  LCO  and  surveillance 
requirements  are  revised  to  clarify  that 
both  shutdown  cooling  system  (SCS) 
suction  rehef  valves  shall  be  OPERABLE 
and  aligned  to  provide  overpressure 
protection  not  only  during  reactor 
coolant  system  (RCS)  cooldovra  and 
heatup  evolutions,  but  also  during  any 
steady-state  temperature  periods  in  the 
coiu-se  of  RCS  cooldown  or  heatup 
evolutions. 

Dote  of  issuance:  June  2, 1995 

Effective  date:  June  2, 1995 

Amendment  Nos.:  Unit  1  - 
Amendment  No.  93;  Unit  2  - 
Amendment  No.  80;  Unit  3  - 
Amendment  No.  63 

Facility  Operating  License  Nos.  NPF- 
41,  NPF-51,  and  NPF-74:  The 
amendments  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  August  17, 1994  (59  FR  42333) 
The  Commission's  related  evaluation  of 


the  amendments  is  contained  in  a  Safety 
Evaluation  dated  Jime  2, 1995.No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Phoenix  Public  Library,  12 
East  McDowell  Road,  Phoenix,  Arizona 
85004. 

Boston  Edison  Company,  Docket  No. 
50-293.  Pilgrim  Nuclear  Power 
Station  J>lymouth  County, 
Massachusetts 

Date  of  application  for  amendment: 
November  22,  1994 

Brief  description  of  amendment:  This 
amendment  revises  die  suppression 
chamber  water  level  operating  range, 
increasing  it  2  inches,  and  revises  the 
water  level  recorder  range  in  response  to 
a  commitment  from  an  inspection. 

Date  of  issuance:  June  1, 1995 

Effective  date:  June  1, 1995 

Amendment  No.:  163 

Facility  Operating  License  No.  DPR- 
35:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  January  18. 1995  (60  FR  3672) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  June  1,  1995. No 
significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Plymouth  Public  Library,  11 
North  Street.  Plymouth,  Massachusetts 
02360. 

Carolina  Power  &  Light  Company, 
Docket  No.  50-261.  H.  B.  Robinson 
SteamElectric  Plant,  Unit  No.  2. 
Darlington  County,  South  Carolina 

Date  of  application  for  amendment: 
February  24,  1995 

Brief  description  of  amendment:  The 
proposed  change  would  remove  Section 
4.3  from  the  Technical  Specifications 
(TS)  because  the  primary  system  testing 
following  opening  is  already  performed 
in  accordance  with  the  American 
Society  of  Mechanical  Engineers  Boiler 
and  Pressure  Vessel  Code,  as 
implemented  in  the  Hcensee's  inservice 
inspection  program  as  required  by  TS 
4.0.1. 

Date  of  issuance:  May  30, 
1995Effective  date:  May  30, 1995 

Amendment  No.:  165 

Facility  Operating  License  No.  DPR- 
23.  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  March  29,  1995  (60  FR  16183) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  May  30, 1995.No 
significant  hazards  consideration 
comments  received:  No 


Local  Public  Document  Room 
location:  Hartsville  Memorial  Library, 
147  West  College  Avenue.  Hartsville, 
South  Carolina  29550. 

Commonwealth  Edison  Company, 
Docket  Nos.  50-237  and  50-249, 
Dresden  Nuclear  Power  Station,  Units  2 
and  3,  Grundy  County.  Illinois;  Docket 
Nos.  50-254  and  50-265,  Quad  Cities 
Nuclear  Power  Station,  Units  1  and  2, 
Rock  Island  County,  Illinois 

Date  of  application  for  amendments: 
October  15. 1992,  as  supplemented 
March  9, 1993. 

Brief  description  of  amendments:  The 
amendments  would  modify  the  existing 
Dresden  and  Quad  Cities  Technical 
Specifications  (TS)  to  format  them  in 
the  style  of  the  Boiling  Water  Reactor  4 
(BWR)  Standard  Technical 
Specifications  (STS).  The  amendments 
deal  specifically  with  Section  3/4.4, 
"Standby  Liquid  Control  System 
(SLCS)." 

Date  of  issuance:  ]une  8,  1995 

Effective  date:  For  Dresden, 
immediately,  to  be  implemented  no 
later  than  Diecember  31, 1995;  for  Quad 
Cities,  immediately,  to  be  implemented 
no  later  than  June  30. 1996. 

Amendment  Nos.:  133, 127, 154,  and 
150 

Facility  Operating  License  Nos.  DPR- 
19,  DPR-25,  DPR-29,  and  DPR-30.  The 
amendments  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  July  7,  1993  (58  FR  36429)  The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  June  8, 1995.  No 
significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  for  Dresden.  Morris  Area 
Public  Library  District.  604  Liberty 
Street,  Morris,  Illinois  60450;  for  Quad 
Cities,  Dixon  PubUc  Library,  221 
Hennepin  Avenue,  Dixon,  Illinois 
61021. 

Commonwealth  Edison  Company, 
Docket  Nos.  50-254  and  50-265,  Quad 
Cities  Nuclear  Power  Station,  Units  1 
and  2,  Rock  Island  County,  Illinois 

Date  of  application  for  amendments: 
April  10.  1995 

Brief  description  of  amendments:  The 
amendments  would  change  the 
Technical  Specifications  by  (1)  revising 
the  low  pressiu«  value  at  which  the 
High  Pressure  Coolant  Injection  (HPQ) 
and  Reactor  Core  Isolation  Cooling 
(RQC)  systems  can  be  tested  to  150  psig. 
and  (2)  testing  these  systems  against  a 
system  head  corresponding  to  reactor 
vessel  pressure  when  steam  is  supplied 
to  the  turbines  at  920  psig  to  1005  psig 


for  high  pressiue  testing  and  150  psig  to 
325  psig  for  low  pressure  testing. 
Date  of  issuance:  May  30, 1995 
Effective  date:  Immediately  and  shall 
be  implemented  within  60  days. 
Amendment  Nos.:  153  and  149 
Facility  Operating  License  Nos.  DPR- 
29  and  DPR-30:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  April  28, 1995  (60  FR  21009) 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  May  30, 1995.No 
significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Dixon  Public  Library.  221 
Hennepin  Avenue.  Dixon.  Illinois 
61021. 

Commonwealth  Edison  Company. 
Docket  Nos.  50-295  and  50-304.  Zion 
Nuclear  Power  Station  Units  1  and  2, 
Lake  County.  Illinois 

Date  of  application  for  amendments: 
November  21.  1994. 

Brief  description  of  amendments:  The 
amendments  add  footnotes  in  Limiting 
Condition  for  Operation  3.15.2.A  of  the 
Technical  Specifications  (TS)  to  allow  a 
one-time  extension  of  the  allowed 
outage  time  (AOT)  for  an  inoperable 
reserve  offsite  power  source  from  72 
hours  to  14  days.  To  provide  additional 
assiu^nce  that  redundant  sources  of 
power  to  the  operating  unit  are  operable 
during  the  AOT  outage,  the  amendment 
also  adds  footnotes  in  Surveillance 
Requirement  4.15.2.A  of  the  TS  to 
modify  the  emergency  diesel  generator 
and  the  normal  offsite  power  source 
testing  requirements. 

Date  of  issuance:  May  31,  1995 

Effective  date:  May  31, 1995 

Amendment  Nos.:  163  and  151 

Facility  Operating  License  Nos.  DPR- 
39  and  DPR-48:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  January  4, 1995  (60  FR  500). 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  May  31, 1995.No 
significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Waukegan  Public  Library,  128 
N.  County  Street,  Waukegan,  Illinois 
60085. 

Consumers  Power  Company,  Docket 
No.  50-255,  Palisades  Plant,  Van  Buren 
County,  MichiganDate  of  application 
for  amendment:  October  20. 1992 

Brief  description  of  amendment:  This 
amendment  revises  'Technical 
Specification  5.3.1a  to  account  for 
changes  being  made  to  the  Palisades 


Final  Safety  Analysis  Report  (FSAR) 
Section  4.2  following  replacement  of  the 
steam  generators. 

Date  of  issuance:  May  22, 1995 

Effective  date:  May  22, 1995 

Amendment  No.:  166 

Facility  Operating  License  No.  DPR- 
20.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  April  12, 1995  (60  FR  18624) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  May  22, 1995.  No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Van  Wylen  Library,  Hope 
College,  Holland,  Michigan  49423. 

Consumers  Power  Company,  Docket 
No.  50-255,  Palisades  Plant,  Van  Buren 
County,  Michigan 

Date  of  application  for  amendment: 
January  13,  1995,  as  supplemented 
April  12  and  27,  1995 

Brief  description  of  amendment:  This 
amendment  revises  the  Technical 
Specifications  to  allow  installed 
primary  and  secondary  safety  valve 
settings  to  be  within  a  3%  tolerance  of 
their  nominal  settings,  but  would 
require  returning  the  valve  settings  to 
v^thin  1%  of  the  nominal  settings  if  the 
valves  are  removed  from  the  piping  for 
maintenance  or  testing. 

Date  of  issuance:  Jime  8, 1995 

Effective  date:  June  8, 1995 

Amendment  No.:  167 

Facility  Operating  License  No.  DPR- 
20.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  March  1, 1995  (60  FR  11130) 
The  April  12  and  27, 1995,  letters 
provided  clarifying  information  in 
response  to  the  staffs  request  for 
additional  information  of  April  11, 
1995,  and  a  telephone  request  for 
information  on  the  Palisades  loss  of  load 
analysis  contained  in  the  January  13, 
1995,  submittal.  This  information  was 
within  the  scope  of  the  original 
application  and  did  not  change  the 
staffs  initial  no  significant  hazards 
consideration  determination.  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  June  8.  1995. No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Van  Wylen  Library,  Hope 
College,  Holland,  Michigan  49423. 
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Detroit  Edison  Company,  Docket  No. 
50-341,  Femii-2,  Monroe  County, 
Michigan  Date  of  application  for 
amendment:  September  13. 1993 

Brief  description  of  amendment:  The 
amendment  revises  Technical 
Specification  (TS)  6.5.2.8  to  relocate 
audit  frequencies  from  the  TS  to  the 
Quality  Assurance  Program  located  in 
Chapter  17.2  of  the  Updated  Final 
Safety  Analysis  Report.  A  related 
change  to  extend  the  frequency  of  the 
use  of  an  independent  fire  contractor  to 
every  third  fire  protection  audit  was 
denied. 

Date  of  issuance:  May  23,  1995 

Effective  date:  May  23, 1995,  with  full 
implementation  within  45  days. 

Amendment  No.:  104 

Facility  Operating  License  No.  NPF- 
43.  Amendment  revises  the  Technical 
Specifications 

Date  of  initial  notice  in  Federal 
Register  April  12, 1995  (60  FR  18625) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  May  23, 1995.  No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Monroe  County  Library 
System.  3700  South  Custer  Road, 
Monroe,  Michigan  48161. 

Entergy  Operations,  Inc.,  Docket  No. 
50-382,  Waterford  Steam 
ElectricStation,  Unit  3.  St.  Charles 
Parish,  Louisiana 

Date  of  amendment  request: 
September  16, 1993 

Brief  description  of  amendment:  The 
amendment  revised  the  Technical 
Specifications  by  removing  the  incore 
detection  system  requirements.  These 
requirements  are  to  be  relocated  in  the 
Updated  Final  Safety  Analysis  Report. 

Date  of  issuance:  May  30, 1995 

Effective  date:  May  30, 1995,  to  be 
implemented  within  60  days. 

Amendment  No.:  107 

Facility  Operating  License  No.  NPF- 
38.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  October  27, 1993  (58  FR 
57851)  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
May  30, 1995.  No  significant  hazards 
consideration  comments  received:  No. 

Local  Public  Document  Room 
location:  University  of  New  Orleans 
Library,  Louisiana  Collection,  Lakefront, 
New  Orleans,  Louisiana  70122. 


Florida  Power  and  Light  Company,  et 
al..  Docket  Nos.  50-335  and  50-389.  St 
Lucie  Plant,  Unit  Nos.  1  and  2,  St.  Lucie 
County,  Florida 

Date  of  application  for  amendments: 
January  20,  1995 

Brief  description  of  amendments: 
These  amendments  will  relocate  the 
operability  requirements  for  Incore 
Detectors  in  Technical  Specification  3/ 
4.3.3.2  to  the  Updated  Final  Safety 
Analysis  Report,  and  revise  Linear  Heat 
Rate  Surveillance  4.2.1.4,  and  Special 
Test  Exceptions  Surveillances  4.10.2.2. 
4.10.4.2  (Unit  2  only),  and  4.10.5.2, 
accordingly. 
Date  of  issuance:  June  6, 1995 
Effective  date:  June  6, 1995 
Amendment  Nos.:  136  and  75 
Facility  Operating  License  Nos.  DPR- 
67  and  NPF-16:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  March  1. 1995  (60  FR  11132) 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  June  6, 1995No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Indian  River  Junior  College 
Library,  3209  Virginia  Avenue.  Fort 
Pierce,  Florida  34954-9003. 

Georgia  Power  Company,  Oglethorpe 
Power  Corporation,  Municipal  Electric 
Authority  of  Georgia.  City  of  Dalton, 
Georgia,  Docket  Nos.  50-424  and  50- 
425,  Vogtle  Electric  Generating  Plant, 
Units  1  and  2.  Burke  County,  Georgia 

Date  of  application  for  amendments: 
December  29,  1994,  as  supplemented  by 
letter  dated  May  2, 1995. 

Brief  description  of  amendments:  The 
amendments  revise  "TS  3/4.3, 
Instrumentation  and  its  associated 
Bases,  and  TS  3/4.8,  Electrical  Power 
Systems  to  specify  the  appropriate 
actions  to  take  in  the  event  that  an 
automatic  load  sequencer  must  be  taken 
out  of  service  or  becomes  inoperable. 

Date  of  issuance:  May  31, 1995 

Effective  date:  As  of  Uie  date  of 
issuance  to  be  implemented  within  30 
days" 

Amendment  Nos.:  86  and  64 

Facility  Operating  License  Nos.  NPF- 
68  and  NPF-81:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  February  1, 1995  (60  FR  6301). 
The  May  2, 1995,  letter  provided  minor 
editorial  changes  that  did  not  change 
the  scope  of  the  December  29, 1994, 
application  and  initial  proposed  no 
significant  hazards  consideration 
determination.  The  Commission's 
related  evaluation  of  the  amendments  is 


contained  in  a  Safety  Evaluation  dated 
May  31, 1995.No  significant  hazards 
consideration  comments  received:  No 

Local  Public  Document  Room 
location:  Burke  County  Library,  412 
Fourth  Street,  Waynesboro,  Georgia 
30830. 

Gulf  States  Utilities  Company,  Cajun 
Electric  Power  Cooperative,  and 
Entergy  Operations,  Inc.,  Docket  No. 
50-458.  River  Bend  Station,  Unit  1, 
West  Feliciana  Parish,  Louisiana 

Date  of  amendment  request:  January 
13. 1993,  as  supplemented  by  letter 
dated  October  18,  1993 

Brief  description  of  amendment:  The 
amendment  revised  the  River  Bend 
Station,  Unit  1  operating  license  to 
reflect  a  change  in  ownership  of  Gulf 
States  Utilities  (GSU).  GSU,  which 
ownes  a  70  percent  undivided  interest 
in  the  River  Bend  Station,  is  a  wholly- 
owned  subsidiary  company  of  Entergy 
Corporation.  This  amendment  was 
originally  issued  on  December  16, 1993, 
as  License  Amendment  No.  69. 
Date  of  issuance:  June  8, 1995. 
Effective  date.:  June  8, 1995. 
Amendment  No.:  78 
Facility  Operating  License  No.  NPF- 
47.  The  amendment  revised  the 
operating  license. 

Date  of  initial  notice  in  Federal 
Register  July  7, 1993  (58  FR  36436)  The 
October  18, 1993,  supplemental  letter 
provided  clarifying  information  and  did 
not  change  the  initial  no  significant 
hazards  consideration  determination. 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  June  8, 1995. 

Local  Public  Document  Room 
location:  Government  Documents 
Department,  Louisiana  State  University, 
Baton  Rouge,  LA  70803. 

Gulf  States  Utilities  Company,  Cajun 
Electric  Power  Cooperative,  and 
Entergy  Operations,  Inc.,  Docket  No. 
50-458,  River  Bend  Station,  Unit  1, 
West  Feliciana  Parish,  Louisiana 

Date  of  amendment  request:  January 
13, 1993,  as  supplemented  by  letter 
dated  June  29,  1993 

Brief  description  of  amendment:  The 
amendment  revised  the  River  Bend 
Station,  Unit  1  operating  ficense  to 
include  as  a  licensee,  Entergy 
Operations,  Inc.  (EOI),  and  to  authorize 
EOI  to  use  and  operate  River  Bend  and 
to  possess  and  use  related  licensed 
nuclear  materials.  This  amendment  was 
originally  issued  on  December  16, 1993 
as  License  Amendment  No.  70. 

Date  of  issuance:  June  8,  1995 

Effective  date:  June  8. 1995 

Amendment  No.:  79 


Facility  Operating  License  No.  NPF- 
47.  The  amendment  revised  the 
operating  license. 

Date  of  initial  notice  in  Federal 
Register  July  7,  1993  (58  FR  36436)  The 
June  29, 1993,  supplemental  letter 
provided  clarifying  information  and  did 
not  change  the  initial  no  significant 
hazards  consideration 
determination.The  Commission's 
related  evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
June  8, 1995.No  significant  hazards 
consideration  comments  received.  Yes. 
Comments  and  a  request  for  hearing 
were  received  fi'om  Cajun  Electric 
Power  Cooperative  of  Baton  Rouge, 
Louisiana. 

Local  Public  Document  Room 
location:  Government  Documents 
Department,  Louisiana  State  University, 
Baton  Rouge,  Louisiana  70803. 

lES  Utilities  Inc..  Docket  No.  50-331, 
Duane  Arnold  Energy.  Center,  Linn 
Counfy,  Iowa 

Date  of  application  for  amendment: 
March  1, 1995 

Brief  description  of  amendment:  The 
amendment  revised  the  surveillance 
criteria  for  certain  pumps  and  valves  in 
the  Low  Pressure  Coolant  Injection 
(LPCI)  subsystem;  the  Core  Spray 
subsystems;  and  the  Residual  Heat 
Removal  (RHR)  Service  Water.  High 
Pressure  Coolant  Injection  (HPCI), 
Emergency  Service  Water  (ESW),  and 
River  Water  Supply  systems.  The 
surveillance  criteria  dianged  from  every 
three  months  to  the  testing  fi^uency 
specified  in  the  Inservice  Testing 
program. 

Date  of  issuance:  May  18, 1995 

Effective  date:  May  18, 1995 

Amendment  No.:  210 

Facility  Operating  License  No.  DPR- 
49.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  April  12, 1995  (60  FR  18626) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  May  18,  1995.No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Cedar  Rapids  Public  Library, 
500  First  Street,  S.  E.,  Cedar  Rapids, 
Iowa  52401. 

lES  Utilities  Inc.,  Docket  No.  50-331, 
Duane  Arnold  Ener;gy,  Center,  Linn 
Counfy,  Iowa 

Date  of  application  for  amendment: 
March  10, 1995 

Brief  description  of  amendment:  The 
eunendment  deletes  Technical 
Specification  Sections  3.7/4.7.H.3  to 
eliminate  redundant  Limiting 


Conditions  of  Operation  and 
Surveillance  Requirements  for  the 
containment  hydrogen  and  oxygen 
analyzers. 

Date  of  issuance:  May  31, 1995 

Effective  date:  May  31, 1995 

Amendment  No.:  211 

Facility  Operating  License  No.  DPR- 
49.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  April  26, 1995  (60  FR  20518) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  May  31,  1995.No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Cedar  Rapids  Public  Library, 
500  First  Street,  S.  E.,  Cedar  Rapids, 
Iowa  52401. 

Nebraska  Public  Power  District,  Docket 
No.  50-298,  Cooper  Nuclear  Station, 
Nemaha  Counfy.  Nebraska 

Date  of  amendment  request: 
September  28, 1990 

Brief  description  of  amendment:  The 
amendment  revised  the  Technical 
Specifications  to  estabUsh  periodic 
operability  testing  of  the  reactor  vesseF 
overfill  protection  system.  The  changes 
were  requested  to  satisfy  a  commitment 
in  the  licensee's  response  to  Generic 
Letter  89-19,  "Request  for  Action 
Related  to  Resolution  of  Unresolved 
Safety  Issue  (USI)  A-47." 

Date  of  issuance:  June  8,  1995 

Effective  date:  June  8, 1995 

Amendment  No.:  169 

Facility  Operating  License  No.  DPR- 
46.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  October  31. 1990  (55  FR 
45885)  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
June  8,  1995.  No  significant  hazards 
consideration  comments  received:  No. 

Local  Public  Document  Room 
location:  Auburn  Public  Library,  118 
15th  Street,  Auburn.  NE  68305. 

Northeast  Nuclear  Energy  Company, 
Docket  No.  50-245,  MillstoneNuclear 
Power  Station,  Unit  1,  New  London 
Counfy,  Connecticut 

Date  of  application  for  amendment: 
March  31, 1995 

Brief  description  of  amendment:  The 
amendment  revises  the  Technical 
Specifications  (TS)  to  increase  the  as- 
found  setpoint  tolerance  of  the  safety/ 
relief  valves  (SRVs)  from  plus  or  minus 
1%  to  plus  or  minus  3%.  In  addition, 
the  amendment  (1)  allows  the  as-found 
condition  of  one  SRV  to  be  inoperable, 
(2)  clarifies  the  1325  psig  safety  limit 


wording,  (3)  increases  the  number  of 
SRVs  to  be  tested  during  each  refueling 
outage,  (4)  makes  editorial  changes  to 
reflect  the  TS  changes,  and  (5)  revises 
the  bases  for  the  applicable  sections. 

Date  of  issuance:  May  31. 1995 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  No.:  82 

Facility  Operating  License  No.  DPR- 
21.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  April  26,  1995  (60  FR  20520) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  May  31, 1995.  No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Learning  Resource  Center. 
Three  Rivers  Community-Technical 
College,  Thames  Valley  Campus,  574 
New  London  Turnpike,  Norwich,  CT 
06360. 

Northeast  Nuclear  Energy  Company,  et 
al..  Docket  No.  50-423, 
MillstoneNuclear  Powo-  Station,  Unit 
No.  3,  New  London  Counfy,  Connecticut 

Date  of  application  for  amendment: 
January  23, 1995. 

Brief  description  of  amendment:  The 
amendment  revises  the  Technical 
Specifications  to  modify  the 
containment  spray  system  by  replacing 
the  present  sodium  hydroxide  spray 
additive  with  the  trisodium  phosphate 
dodecahydrate  pH  control  agent. 

Date  of  issuance:  May  26, 1995 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  60 
days. 

Amendment  No.:  115 

Facility  Operating  License  No.  NPF- 
49.  Amendment  revised  the  Technical 
Sf>ecifications. 

Date  of  initial  notice  in  Federal 
Register  March  1, 1995  (60  FR  11136). 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  May  26, 1995.No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Learning  Resources  Center, 
Three  Rivers  Commimity-Technical 
College,  574  New  London  Turnpike, 
Norwich,  CT  06360. 

Pacific  Gas  and  Electric  Qunpany, 
Docket  Nos.  50-275  and  50-323.  Diablo 
Canyon  Nuclear  Power  Plant,  Unit  Nos. 
1  and  2,  San  Luis  Obispo  Counfy, 
California 

Date  of  application  for  amendments: 
September  20, 1994,  as  supplemented 
by  letter  dated  April  14, 1995. 
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Brief  description  of  amendments:  The 
proposed  amendments  revise 
surveillarice  requirements  (SRs)  as 
recommended  by  NfRC  Generic  Letter 
(GL)  93-05.  "Line-Item  Technical 
Specification  Improvements  to  Reduce 
Surveillance  Requirements  for  Testing 
Ehiring  Power  Operation"  of  the 
combined  Technical  Specifications  (TS) 
for  the  Diablo  Canyon  Nuclear  Power 
Plant  Unit  Nos.  1  and  2.  The  specific  TS 
changes  are  as  follows: 

(1)  TS  SR  4.1.3.1.2  is  revised  to 
change  the  fiwjuency  for  testing  the 
movability  of  the  control  rods  from  at 
least  once  per  31  days  to  at  least  once 

per  92  days. 

(2)  TS  3/4.3.2.  Table  4.3-2. 
"Engineered  Safety  Features  Actuation 
System  Instrumentation  Surveillance 
Requirements."  Functional  Unit  3.C.4). 
and  TS  3/4.3.3.1,  Table  4.3-3. 
"Radiation  Monitoring  Instrumentation 
for  Plant  Operations  SRs,"  is  revised  to 
change  the  monthly  channel  functional 
test  to  quarterly. 

(3)  TS  3/4.5.1  is  changed  as  follows: 
(a)  TS  SR  4.5.1.1a.l)  is  revised  to  more 
clearly  state  that  the  accumulator  water 
volume  and  pressure  must  be  verified  to 
be  within  their  limits,  (b)  TS  SR 
4.5.1.1b.  is  revised  to  specify  that  the 
boron  concentration  surveillance  is  not 
required  to  be  performed  if  the 
accumulator  makeup  source  was  the 
refueling  water  storage  tank  (RWST).  (c) 
TS  SR  4.5.1.2  is  relocated  to  plant 
procedures. 

(4)  TS  SR  4.5.2C.2)  is  revised  to  clarify 
that  a  separate  containment  entry  to 
verify  the  absence  of  loose  debris  is  not 
required  after  each  containment  entry. 

(5)  TS  SR  4. 6. 2. Id.  is  revised  to 
change  the  fi^quency  for  a  containment 
spray  header  flow  test  fi'om  at  least  once 
per  5  years  to  at  least  once  per  10  years. 

(6)  TS  SR  4.6.4.2a.  is  revised  to 
change  the  verification  of  the  minimum 
hydrogen  recombiner  sheath 
temperature  from  at  least  once  per  6 
months  to  at  least  once  each  refueling 
interval. 

(7)  TS  SR  4.7.1.2.1  is  revised  to 
change  the  surveillance  frequency  for 
testing  each  auxiliary  feedwater  (AFW) 
pump  from  at  least  once  per  31  days  to 
at  least  once  per  92  days  on  a  staggered 
test  basis. 

(8)  TS  SR  4.10.1.2  is  revised  to 
lengthen  the  allowed  period  of  time  for 
a  rod  drop  test  fi-om  24  hours  to  7  days 
prior  to  reducing  shutdown  margin  to 
less  than  the  limits  of  TS  3.1.1.1. 

(9)  TS  SR  4.11.2.6  is  revised  to  change 
the  surveillance  frequency  from  24 
hours  to  7  days  when  radioactive 
material  is  being  added  to  the  gas  decay 
tanks  and  to  add  a  requirement  to 
monitor  radioactive  material 


concentrations  in  the  gas  decay  tanks  at 
least  once  per  24  hours  when  system 
degassing  operations  are  in  progress. 

Date  of  issuance:  May  26. 1995 

Effective  date:  May  26, 1995.  to  be 
implemented  within  60  days  of 
issuance. 

Amendment  Nos.:  Unit  1  - 
Amendment  No.  102;  Unit  2 
Amendment  No.  101 

Facility  Operating  License  Nos.  DPR- 
80  and  DPR-82:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  October  26.  1994  (59  FR 
53843)  The  April  14. 1995.  letter 
provided  clarifying  information  and  did 
not  change  the  initial  no  significant 
hazards  consideration  determination. 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  May  26. 1995.No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  California  Polytechnic  State 
University.  Robert  E.  Kennedy  Library. 
Government  Docxmients  and  Maps 
Department.  San  Luis  Obispo,  California 
93407. 

Pacific  Gas  and  Electric  Company, 
Docket  Nos.  50-275  and  50-323,  Diablo 
Canyon  Nuclear  Power  Plant,  Unit  Nos. 
1  and  2.  San  Luis  Obispo  County, 
California 

Date  of  application  for  amendments: 
December  30, 1994  (LAR  94-12) 

Brief  description  of  amendments: 
These  amendments  clarify  the  technical 
specifications  (TS)  issued  in  license 
amendments  84/83  associated  with  the 
Eagle  21  reactor  protection  system 
modification,  delete  TS  references  to 
RM-14A  and  RM-14B.  remove  cycle- 
specific  TS  requirements,  and 
incorporate  editorial  corrections. 

Date  of  issuance:  Jime  2. 1995 

Effective  date:  June  2. 1995.  to  be 
implemented  within  30  days  of 
issuance. 

Amendment  Nos.:  Unit  1  - 
Amendment  No.  103;  Unit  2  - 
Amendment  No.  102 

Facility  Operating  License  Nos.  DPR- 
80  and  DPR-82:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  March  15. 1995  (60  FR  14026) 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  Jime  2.  1995. No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  California  Polytechnic  State 
University.  Robert  E.  Kennedy  Library, 
Government  Docvunents  and  Maps 


Department.  San  Luis  Obispo,  California 
93407. 

Pacific  Gas  and  Electric  Company, 
Docket  Nos.  50-275  and  50-323.  Diablo 
Canyon  Nuclear  Power  Plant,  Unit  Nos. 
1  and  2,  San  Luis  Obispo  County, 
California 

Date  of  application  for  amendments: 
February  6. 1995.  as  supplemented  by 
letters  dated  March  23. 1995,  and  May 
22, 1995. 

Brief  description  of  amendments:  The 
amendments  woiild  allow  the  storage  of 
fuel  with  enrichments  up  to  and 
including  5.0  weight  percent  U-235, 
would  clarify  that  substitution  of  fuel 
rods  with  filler  rods  is  acceptable  for 
fuel  designs  that  have  been  analyzed 
with  applicable  NRC-approved  codes 
and  me^ods.  and  would  allow  the  use 
of  ZIRLO  fuel  cladding  in  the  future  in 
addition  to  Zircaloy-4. 

Date  of  issuance:  Jxme  7.  1995 

Effective  date:  June  7, 1995.  to  be 
implemented  within  30  days  of 
issuance. 

Amendment  Nos.:  Unit  1  - 
Amendment  No.  104;  Unit  2  - 
Amendment  No.  103 

Facility  Operating  License  Nos.  DPR- 
80  and  DPR-82:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  March  1.  1995  (60  FR  11138) 
The  hcensee's  supplemental  letters 
provided  additional  clarifying 
information.  The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
June  7, 1995.  No  significant  hazards 
consideration  comments  received:  Yes. 
Comments  were  submitted  by  Jill 
ZamEk  on  behalf  of  the  San  Luis  Obispo 
Mothers  for  Peace  by  letter  dated  March 
30. 1995. 

Local  Public  Document  Room 
location:  California  Polytechnic  State 
University.  Robert  E.  Keimedy  Library. 
Government  Dociunents  and  Maps 
Department.  San  Luis  Obispo.  California 
93407. 

Pacific  Gas  and  Electric  Company, 
Docket  No.  50-133.  Humboldt  Bay 
Power  Plant,  Unit  3,  Himiboldt  County, 
California 

Date  of  application  for  amendment: 
November  23. 1994.  as  supplemented 
April  27. 1995. 

Brief  description  of  amendment:  This 
amendment  revised  the  Technical 
Specifications  Section  VII.C.,  Plant 
Staff,  to  decrease  the  minimum  staff 
requirements  for  the  shift  operating 
organization  from  five  to  two  persons. 

Date  of  issuance:  May  31.  1995 

Effective  date:  This  license 
amendment  is  effective  as  of  the  date  of 
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its  issuance  and  must  be  fully 
implemented  no  later  than  30  days  &t)m 
the  date  of  issuance. 

Amendment  No.:  28Facility  License 
No.  DPR-7:  The  amendment  revised  the 
TS. 

Date  of  initial  notice  in  Federal 
Register  March  1,  1995  (60  FR  11139) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  May  31,  1995.No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Humboldt  County  Library.  636 
F  Street,  Eureka,  California  95501. 

PECO  Energy  Company,  Public  Service 
Electric  and  Gas  CompanyDelmarva 
Power  and  Light  Company,  and 
Atlantic  City  Electric  Company  J)ocket 
Nos.  50-277  and  50-278,  Peach  Bottom 
Atomic  Power  Station,  Unit  Nos.  2  and 
3,  York  County,  Pennsylvania 

Date  of  application  for  amendments: 
February  10.  1995 

Brief  description  of  amendments: 
These  amendments  correct 
administrative  errors  in  Section  4. 11. A 
of  the  Technical  Specifications  (TSs). 
The  errors  were  made  in  the  TSs  by 
Amendments  9  and  7  dated  June  25. 
1975. 

Date  of  issuance:  May  30. 1995 

Effective  date:  May  30. 1995 

Amendments  Nos.:  202  and  205 

Facility  Operating  License  Nos.  DPR- 
44  and  DPR-56:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  April  26. 1995  (60  FR  20521) 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  May  30. 1995.No 
significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Government  Publications 
Section,  State  Library  of  Pennsylvania. 
(REGIONAL  DEPOSITORY)  Education 
Building,  Walnut  Street  and 
Commonwealth  Avenue,  Box  1601. 
Harrisburg,  Pennsylvania  17105. 

PECO  Energy  Company,  Public  Service 
Electric  and  Gas  CompanyDelmarva 
Power  and  Light  Company,  and 
Atlantic  City  Electric  Company  J)ocket 
Nos.  50-277  and  50-278,  Peach  Bottom 
Atomic  Power  Station, Unit  Nos.  2  and 
3,  York  County,  Pennsylvania 

Date  of  application  for  amendments: 
September  26,  1994 

Brief  description  of  amendments: 
These  amendments  extend  the 
surveillance  test  intervals  and  allowable 
out-of  service  times  for  the  testing  and 
or  repair  of  instrumentation  that  actuate 
the  Reactor  Protection  System.  Primary 


Contaiimient  Isolation.  Core  and 
Containment  Cooling  systems.  Control 
Rod  Blocks.  Radiation  Monitoring 
systems  and  Alternate  Rod  Insertion/ 
Recirculation  Pump  Trip. 
Date  of  issuance:  June  6. 1995 
Effective  date:  June  6, 1995 
i47ne/7c/ments  Nos.;  203  and  206 
Facility  Operating  License  Nos.  DPR- 
44  and  DPR-56:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  March  15.  1995  (60  FR  14027} 
The  supplemental  letters  dated  January 
5.  and  March  23. 1995,  provided 
clarifying  information  and  did  not 
change  the  initial  proposed  no 
significant  hazards  consideration 
determination.The  Commission's 
related  evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
June  6, 1995.No  significant  hazards 
consideration  comments  received:  No 

Local  Public  Document  Room 
location:  Government  Publications 
Section.  State  Library  of  Pennsylvania. 
(REGIONAL  DEPOSITORY)  Education 
Building.  Walnut  Street  and 
Commonwealth  Avenue,  Box  1601, 
Harrisburg,  Pennsylvania  17105. 

Pennsylvania  Power  and  Light 
Company,  Docket  Nos.  50-387  and  50- 
388  Susquehanna  Steam  Electric 
Station,  Units  1  and  2,  Luzerne  County, 
Pennsylvania 

Date  of  application  for  amendments: 
April  30. 1993 

Brief  description  of  amendments: 
These  amendments  changed  the 
Technical  Specifications  by  deleting 
Section  3/4.3.8  of  the  Turbine 
Overspeed  Protection  System. 

Date  of  issuance:  June  1, 1995 

Effective  date:  Jime  1. 1995 

Amendment  Nos.:  146  and  116 

Facility  Operating  License  Nos.  NPF- 
14  and  NPF-22.  These  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  Jime  9. 1993  (58  FR  32389) 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  July  1,  1995.No 
significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Osterhout  Free  Library, 
Reference  Department,  71  South 
Franklin  Street,  Wilkes-Barre, 
Pennsylvania  18701. 

Philadelphia  Electric  Company,  Docket 
Nos.  50-352  and  50-353,  Limerick 
Generating  Station,  Units  1  and  2, 
Montgomery  County,  Pennsylvania 

Date  of  application  for  amendments: 
August  25, 1993,  as  supplemented  by 
letters  dated  June  27, 1994.  and  May  5. 
1995 


Brief  description  of  amendments: 
These  amendments  modify  Technical 
Specification  Surveillance  Requirement 
4.7.1.3  to  require  that  all  spray  pond 
spray  network  piping  above  the  frost 
Une  be  drained  at  an  ambient 
temperature  below  40°F,  and  within  1 
hour  after  being  used  only  when  the 
ambient  air  temperature  is  below  40''F. 

Date  of  issuance:  June  1. 1995 

Effective  date:  June  1. 1995 

Amendment  Nos.:  90  and  54 

Facility  Operating  License  Nos.  NPF- 
39  and  NPF-85.  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  September  29.  1993  (58  FR 
50972)  The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
June  1. 1995. No  significant  hazards 
consideration  comments  received:  No 

Local  '\iblic  Document  Room 
location:  Pottstown  Public  Library,  500 
High  Street,  Pottstown,  Pennsylvania 
19464. 

Public  Service  Electric  &  Gas  Company, 
Docket  No.  50-354,  Hope  Creek 
Generating  Station.  Salem  County.  New 
Jersey 

Date  of  application  for  amendment: 
August  30.  1994 

Brief  description  of  amendment:  The 
changes  relocate  Technical 
Specification  (TS)  3.3.7.9.  Loose  Parts 
Detection  System  (LPDS).  Surveillance 
Requirement  4.3.7.9,  and  associated 
Bases  itom  the  TSs  to  the  Updated  Final 
Safety  Analysis  Report.  The  TS  index  is 
also  revised  by  removing  the  reference 
to  LPDS. 

Date  of  issuance:  May  25.  1995 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  60 
days. 

Amendment  No.:  73 

Facility  Operating  License  No.  NPF- 
57:  This  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  March  29.  1995  (60  FR  16197) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  May  25.  1995.  No 
significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Pennsville  Pubhc  Library,  190 
S.  Broadway,  Pennsville.  New  Jersey 
08070. 

Public  Service  Electric  &  Gas  Cnnpany, 
Docket  Nos.  50-272  and  50-311.  Salem 
Nuclear  Generating  Station,  Unit  Nos.  1 
and  2,  Salem  County,  New  Jersey 

Date  of  application  for  amendments: 
February  9, 1995 

Brief  description  of  amendments:  The 
amendments  revise  the  Administrative 
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Controls  section  of  the  Technical 
Specifications  to  reflect  organizational 
changes  and  resultant  management  title 
changes. 
Date  of  issuance:  June  6, 1995 
Effective  date:  June  6, 1995 
Amendment  Nos.:  168  and  150 
Facility  Operating  License  Nos.  DPR- 
70  and  DPR-75.  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  March  29, 1995  (60  FR  16200) 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  Jime  6, 1995.No 
significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Salem  Free  Public  Library,  112 
West  Broadway.  Salem.  New  Jersey 
08079. 

Southern  Nuclear  Operating  Company, 
Inc.  Docket  Nos,  50-348  and  50-364, 
Joseph  M .  Farley  Nuclear  Plant,  Units 

1  and  2,  Houston  County,  Alabama. 
Date  of  application  for  amendments: 

March  6. 1995 

Brief  description  of  amendments:  The 
amendments  relocate  the  seismic  and 
meteorological  monitoring 
instrumentation  from  the  Technical 
Specifications  to  the  Final  Safety 
Analysis  Report  in  accordance  with  the 
"Final  Pohcy  Statement  on  Technical 
Specifications  Improvements  for 
Nuclear  Power  Reactors."  dated  July  22, 
1993. 
Date  of  issuance:  May  22. 1995 
Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days 
Amendment  Nos.:  115  and  107 
Facility  Operating  License  Nos.  NPF- 

2  and  NPF-8:  Amendments  revise  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  April  12. 1995  (60  FR  18628) 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  May  22.  1995.No 
significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Houston-Love  Memorial 
Library.  212  W.  Burdeshaw  Street,  Post 
Office  Box  1369.  Dothan,  Alabama 
36302. 

Tennessee  Valley  Authority,  Docket  No. 
50-327,  Sequoyah  Nuclear  Plant,  Unit  1, 
Hamilton  County,  Tennessee 

Date  of  application  for  amendment: 
April  6, 1995  (TS  95-09) 

Brief  description  of  amendment:  The 
amendment  modifies  Operating  License 
Condition  2.C.(25)  to  provide  a  limited 
extension  of  the  ice  condenser 
surveillance  test  interval  on  Unit  1  to 


coincide  with  the  Cycle  7  refueling 
outage. 

Date  of  issuance:  May  30, 1995 

Effective  date:  May  30, 1995 

Amendment  No.  .-200 

Facility  Operating  License  Nos.  DPR- 
77:  Amendment  revises  the  technical 
specifications. 

Date  of  initial  notice  in  Federal 
Register  April  26. 1995  (60  FR  20526) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  May  30.  1995.No 
significant  hazards  consideration 
comments  received:  None 

Local  Public  Document  Room 
location:  Chattanooga-Hamilton  Coimty 
Library.  1101  Broad  Street,  Chattanooga, 
Tennessee  37402. 

Tennessee  Valley  Authority,  Docket 
Nos.  50-327  and  50-328,  Sequoyah 
Nuclear  Plant,  Units  1  and  2,  Hamilton 
County,  Tennessee 

Date  of  application  for  amendments: 

April  6, 1995 

Brief  description  of  amendments:  The 
amendments  revise  the  surveillance 
requirement  for  the  power  range 
neutron  flux  channel  cahbration 
frequency  frt)m  monthly  to  every  31 
effective  full  power  days  and  delays  first 
performance  of  the  surveillance  after 
reaching  15  percent  power  for  96  hrs. 

Date  of  issuance:  May  30.  1995 

Effective  date:  May  30, 1995 

Amendment  Nos.:  199  and  190 

Facility  Operating  License  Nos.  DPR- 
77  and  DPR-79:  Amendments  revise  the 
technical  specifications. 

Date  of  initial  notice  in  Federal 
Register  April  26. 1995  (60  FR  20530) 
The  Conunission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  May  30.  1995.No 
significant  hazards  consideration 
comments  received:  None 

Local  Public  Document  Room 
location:  Chattanooga-Hamilton  County 
Library,  1101  Broad  Street,  Chattanooga, 
Tennessee  37402. 

Tennessee  Valley  Authority,  Docket 
Nos.  50-327  and  50-328.  Sequoyah 
Nuclear  Plant,  Units  1  and  2,  Hamilton 
County,  Tennessee 

Date  of  application  for  amendments: 
April  6,  1995 

Brief  description  of  amendments:  The 
amendments  revise  the  definition  of 
core  alteration,  quadrant  power  tilt 
ratio,  and  modifies  the  operational 
mode  parameters  table  in  the  Unit  1 
technical  specifications. 

Date  of  issuance:  Jime  1. 1990 
Effective  date:  Jime  1 .  1990 
Amendment  Nos.:  201  and  191 
Facility  Operating  License  Nos.  DPR- 
77  and  DPR-79:  Amendments  revise  the 
technical  specifications. 


Date  of  initial  notice  in  Federal 
Register  April  26. 1995  (60  FR  20531) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  June  1. 1995  .No 
significant  hazards  consideration 
comments  received:  None 

Local  Public  Document  Room 
location:  Chattanooga-HamiUon  County 
Library,  1101  Broad  Street.  Chattanooga. 
Tennessee  37402. 


TU  Electric  Company,  Docket  Nos.  50- 
445  and  50-446,  Comanche  Peak  Steam 
Electric  Station,  Unit  Nos.  1  and  2. 
Somervell  County,  Texas 

Date  of  amendment  request:  February 
14,  1994  (TXX-94046  LAR  94-006) 

Brief  description  of  amendments:  The 
proposed  changes  would  revise  the 
Technical  Specifications  (TSs)  for 
Comanche  Peak  Steam  Electric  Station, 
Units  1  and  2  in  the  following  three 
areas:  1)  a  change  to  the  allowable  value 
for  the  Unit  2  pressurizer  pressure-low 
and  Unit  2  overtemperature  N-16  (OTN- 
16)  reactor  trip  setpoints;  2)  an 
administrative  change  to  delete  an 
option  which  allowed  continued 
operation  for  a  period  of  time  when  a 
reactor  trip  system  (RTS)  or  engineered 
safety  features  actuation  system 
(ESFAS)  instrumentation  or  interlocks 
trip  setpoint  is  found  less  conservative 
than  the  allowable  value;  and  3)  an 
administrative  change  to  combine  the 
Unit  1  and  Unit  2  line  items  for  RTS  or 
ESFAS  trip  setpoint  and  allowable 
values  which  are  the  same. 

Date  of  issuance:  May  31, 1995 

Effective  date:  May  31. 1995.  to  be 
implemented  within  30  days. 

Amendment  Nos.:  Unit  1  - 
Amendment  No.  41;  Unit  2  - 
Amendment  No.  27 

Facility  Operating  License  Nos.  NPF- 
87  and  NPF-89.  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  June  22, 1994  (59  FR  32238) 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  May  31,  1995. No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  University  of  Texas  at 
Arlington  Library,  Government 
Publications/Maps,  702  College.  P.O. 
Box  19497.  Arlington.  TX  76019. 

Wolf  Creek  Nuclear  Operating 
Corporation,  Docket  No.  50-482.  Wolf 
Creek  Generating  Station,  Coffey 
County,  Kansas 
Date  of  amendment  request:  March 

24, 1995 

Brief  description  of  amendment:  The 
amendment  relaxes  the  requirement  to 
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sample  the  accimiiUator  after  refilling 
from  the  RWST. 
Date  of  issuance:  May  30, 1995 
Effective  date:  May  30,  1995,  to  be 
implemented  within  30  days  of 
issuance. 
Amendment  No.:  Amendment  No.  87 
Facility  Operating  License  No.  NPF- 
42.  The  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  April  12, 1995  (60  FR  18632) 
The  Conunission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  May  30,  1995.No 
significant  hazards  consideration 
comments  received:  No.  Local  PubUc 
Docujnent  Room  locations:  Emporia 
State  University,  William  Allen  White 
Library,  1200  Commercial  Street, 
Emporia,  Kansas  66801  and  Washburn 
University  School  of  Law  Library, 
Topeka,  Kansas  66621. 

Dated  at  Rockville,  Maryland,  this  14th  day 
of  June,  1995. 

For  the  Nuclear  Regulatory  Commission 
John  N.  Hannon, 

Acting  Deputy  Director,  Division  of  Reactor 
Projects  -  in/IV,  Office  of  Nuclear  Reactor 
Regulation 

IDoc.  95-15057  Filed  &-20-9^;  8:45j 
BIUJNQ  CODE  7SMMI1-F 


[Docket  No.  S0-2S5] 

Consumers  Power  Company 
(Palisades  Plant);  Exemption 

I 

Consumers  Power  Company  (CPCo, 
the  licensee)  is  the  holder  of  Facility 
Operating  License  No.  DPR-20  which 
authorizes  operation  of  the  Palisades 
Plant,  a  pressurized  water  reactor  (PWR) 
located  in  Van  Buren  County,  Michigan. 
The  license  provides,  among  other 
things,  that  die  facility  is  subject  to  all 
rules,  regulations,  and  orders  of  the 
Nuclear  Regulatory  Commission  (the 
Commission)  now  or  hereafter  in  effect. 

n 

Pursuant  to  10  CFR  50.12(a),  die  NRC 
may  grant  exemptions  from  the 
requirements  of  the  regulations  (1) 
which  are  authorized  by  law,  will  not 
present  an  undue  risk  to  the  public 
health  and  safety,  emd  are  consistent 
with  the  common  defense  and  security; 
and  (2)  where  special  circumstances  are 
present. 

Section  III.D.l.(a)  of  Appendix  J  to  10 
CFR  part  50  requires  the  performance  of 
three  Type  A  containment  integrated 
leakage  rate  tests  (ILRTs),  at 
approximately  equal  intervals  during 
each  10-year  service  period  of  the 
primary  containment.  The  third  test  of 


each  set  shall  be  conducted  when  the 
plant  is  shut  down  for  the  10-year 
inservice  inspection  of  the  primary 
containment. 

m 

By  letter  dated  March  17. 1995,  as 
supplemented  April  26, 1995,  CPCo 
requested  temporary  relief  from  the 
requirement  to  perform  a  set  of  three 
Type  A  tests  at  approximately  equal 
intervals  during  each  10-year  service 
period  of  the  primary  containment.  The 
requested  exemption  would  permit  a 
one-time  interval  extension  of  the  third 
Type  A  test  by  approximately  21 
months  (from  the  1995  refueling  outage, 
currently  scheduled  to  begin  in  May 
1995,  to  the  1997  refueling  outage)  and 
would  permit  the  third  Type  A  test  of 
the  second  10-year  inservice  inspection 
period  to  not  correspond  with  the  end 
of  the  current  American  Society  of 
Mechanical  Engineers  Boiler  and 
Pressure  Vessel  Code  (ASME  Code) 
inservice  inspection  interval. 

The  licensee's  request  cites  the 
special  circumstances  of  10  CFR  50.12, 
paragraphs  (a)(2)  (ii)  and  (iii),  as  the 
basis  for  the  exemption,  and  states  that 
the  exemption  would  eliminate  a  cost  of 
$1  million  for  the  Type  A  test  which  is 
not  necessary  to  achieve  the  underlying 
purpose  of  the  rule.  10  CFR  part  50 
Appendix  J,  states  that  the  purpose  of 
the  Type  A,  B,  and  C  tests  is  to  assure 
that  leakage  through  the  primary 
containment  shall  not  exceed  the 
allowable  leakage  rate  values  as 
specified  in  the  technical  specifications 
or  associated  bases.  CPCo  points  out 
that  the  existing  Type  B  and  C  testing 
programs  are  not  being  modified  by  this 
request  and  will  continue  to  effectively 
detect  containment  leakage  caused  by 
the  degradation  of  active  containment 
isolation  components  as  well  as 
containment  penetrations.  It  has  been 
the  experience  at  the  Palisades  Plant 
that,  with  the  exception  of  the  1978  test 
results,  during  the  six  Type  A  tests 
conducted  from  1974  to  date,  any 
significant  containment  leakage  paths 
are  detected  by  the  Type  B  and  C 
testing.  The  Type  A  test  results  have 
only  been  confirmatory  of  the  results  of 
the  Type  B  and  C  test  results.  The 
testing  history,  structiu^l  capability  of 
the  containment,  and  the  risk 
assessment  establish  that  there  is 
significant  assurance  that  the  extended 
interval  between  Type  A  tests  will  not 
adversely  impact  the  leak-tight  integrity 
of  the  containment  and  that 
performance  of  the  Type  A  test  is  not 
necessary  to  meet  the  underlying 
purpose  of  Appendix  J.  The  licensee 
also  references  the  proposed  revision  to 


Appendix  J  which  would  reduce  the 
frequency  of  Type  A  tests. 

IV 

Section  inD.l.(a)  of  Appendix  J  to  10 
CFR  part  50  states  that  a  set  of  three 
Type  A  leakage  rate  tests  shall  be 
performed  at  approximately  equal 
intervals  during  each  10-year  service 
period. 

The  licensee  proposes  an  exemption 
to  this  section  which  would  provide  a 
one-time  interval  extension  for  the  Type 
A  test  by  approximately  21  months.  The 
Commission  has  determined,  for  the 
reasons  discussed  below,  that  pursuant 
to  10  CFR  50.12(a)(1)  this  exemption  is 
authorized  by  law,  will  not  present  an 
undue  risk  to  the  public  health  and 
safety,  and  is  consistent  with  the 
common  defense  and  security.  The 
Commission  further  determines  that 
special  circumstances,  as  provided  in  10 
CFR  50.12(a)(2)  (ii)  and  (iii),  are  present 
justifying  the  exemption;  namely,  that 
apphcation  of  the  regulation  in  the 
particular  circumstances  is  not 
necessary  to  achieve  the  underlying 
purpose  of  the  rule  and  woidd  impose 
excessive  cost. 

The  underlying  purpose  of  the 
requirement  to  perform  Type  A 
containment  leak  rate  tests  at  intervals 
during  the  10-year  service  period  is  to 
ensure  that  any  potential  leakage 
pathways  through  the  containment 
boundary  are  identified  within  a  time 
span  that  prevents  significant 
degradation  from  continuing  or 
becoming  unknown.  The  NRC  staff  has 
reviewed  the  basis  and  supporting 
information  provided  by  the  licensee  in 
the  exemption  request.  The  NRC  sjaff 
has  noted  that  the  licensee  has  a  good 
record  of  ensuring  a  leak-tight 
containment  follovdng  the  submittal  of 
its  Corrective  Action  Plan  on  June  30. 
1986.  The  Corrective  Action  Plan  was 
submitting  following  three  consecutive 
Type  A  test  failures,  of  which  one  was 
the  1978  test  failure.  However,  the 
hcensee  has  noted  that  the  containment 
penetration  local  leak  rate  tests  (LLRT. 
Type  B  and  C  tests)  accounted  for  the 
majority  of  the  before  maintenance 
adjustment  to  the  as-found  ILRT  (Type 
A)  results  during  the  as-found  test 
failures.  The  penetration  associated 
with  the  1978  test  failure  was 
significantly  modified  in  the  mid-1980's 
to  improve  the  LLRT  test  configuration 
to  properly  monitor  the  entire 
penetration  boundary.  In  addition,  the 
licensee  aggressively  replaced  or 
repaired  the  valves  and  penetrations 
that  accounted  for  the  as-found  test 
failures,  with  no  repeat  occurrences. 

The  NRC  staff  reviewed  the  LLRT 
Corrective  Action  Plan  and  granted  an 
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exemption  to  Appendix  J  for  Palisades 
on  September  17. 1987.  The  exemption 
stated  that  if  the  conditions  of  the  Plan 
were  met,  and  the  next  scheduled  Type 
A  test  was  successfully  completed,  then 
normal  resiimption  of  the  Type  A  test 
frequency  would  be  allowed.  The  two 
following  Type  A  tests  (11/88  and  2/91) 
passed  with  significant  margin  and  the 
licensee  has  noted  that  the  LLRT 
Correction  Action  Plan  was  successful 
in  eliminating  original  plant  design, 
maintenance,  and  testing  deficiencies. 
In  addition,  the  Ucensee  notes  that  the 
results  of  the  Type  A  testing  have  been 
confirmatory  of  the  Type  B  and  C  tests 
which  will  continue  to  be  performed. 
The  licensee  has  stated  that  it  will 
perform  the  general  containment 
inspection  although  it  is  required  by 
Appendix  J  (Section  V.A.)  to  be 
performed  only  in  conjimction  with 
Type  A  tests.  The  NRC  staff  considers 
that  these  inspections,  though  limited  in 
scope,  provide  an  important  added  level 
of  confidence  in  the  continued  integrity 
of  the  containment  boundary. 

The  Palisades  containment  structure 
consists  of  a  post-tensioned.  reinforced 
concrete  cylinder  and  dome  connected 
to  and  supported  by  a  reinforced 
concrete  foundation  slab.  The 
containment  structure  is  designed  to 
ensure  that  leakage  will  not  exceed 
0.1%  per  day  by  weight  at  the  peak 
pressure  of  the  design  basis  accident.  A 
concrete  shield  building  surrounds  the 
containment  vessel,  providing  a  shield 
building  annulus  between  the  two 
structures.  Penetrations  of  the 
containment  vessel  for  piping,  electrical 
conductors,  ducts,  and  access  hatches 
are  provided  with  double  barriers 
against  leakage. 

The  NRC  staff  has  also  made  use  of 
the  information  in  a  draft  staff  report, 
NlJREG-1493,  "Performance-Based 
Containment  Leak-Test  Program," 
which  provides  the  technical 
justification  for  the  present  Appendix  J 
rulemaking  effort  which  also  includes  a 
10-year  test  interval  for  Type  A  tests. 
The  ILRT,  or  Type  A  test,  measures 
overall  containment  leakage.  However, 
operating  experience  with  all  types  of 
containments  used  in  this  country 
demonstrates  that  essentially  all 
containment  leakage  can  be  detected  by 
LLRTs  (Type  B  and  C).  According  to 
results  given  in  ^^JREG-1493.  out  of 
180  ILRT  reports  covering  110 
individual  reactors  and  approximately 
770  years  of  operating  history,  only  5 
ILRT  failures  were  found  which  local 
leakage  rate  testing  could  not  detect. 
This  is  3%  of  all  failures.  This  study 
agrees  Well  with  previous  NRC  staff 
studies  which  show  that  Type  B  and  C 
testing  can  detect  a  very  large 


percentage  of  containment  leaks.  The 
Palisades  Plant  experience  has  also  been 
consistent  with  these  results. 

The  Nuclear  Management  and 
Resources  Council  (NUMARC).  now  the 
Nuclear  Energy  Institute  (NH),  collected 
and  provided  the  NRC  staff  with 
summaries  of  data  to  assist  in  the 
Appendix  J  rulemaking  effort.  NUMARC 
collected  results  of  144  ILRTs  bom  33 
imits;  23  ILRTs  exceeded  IL,.  Of  these, 
only  nine  were  not  Type  B  or  C  leakage 
penalties.  The  NEI  data  also  added 
another  perspective.  The  NEI  data  show 
that  in  about  one-third  of  the  cases 
exceeding  allowable  leakage,  the  as- 
found  leakage  was  less  than  2U;  in  one 
case  the  leakage  was  found  to  be 
approximately  2L,;  in  one  case  the  as- 
found  leakage  was  less  than  3L,;  one 
case  approached  lOL,;  and  in  one  case 
the  leakage  was  found  to  be 
approximately  21L,-  For  about  half  of 
the  failed  ILRTs  the  as-found  leakage 
was  not  quantified.  These  data  show 
that,  for  those  ILRTs  for  which  the 
leakage  was  quantified,  the  leakage 
values  are  small  in  comparison  to  the 
leakage  value  at  which  the  risk  to  the 
public  starts  to  increase  over  the  value 
of  risk  corresponding  to  L, 
(approximately  200L,.  as  discussed  in 
NUREG-1493).  Therefore,  based  on 
these  considerations,  it  is  unlikely  that 
an  extension  of  one  cycle  for  the 
performance  of  the  Appendix  J,  Type  A 
test  at  the  Palisades  Plant  would  result 
in  significant  degradation  of  the  overall 
containment  integrity.  As  a  result,  the 
application  of  the  regulation  in  these 
particular  circxunstances  is  not 
necessary  to  achieve  the  underlying 
purpose  of  the  rule,  and  compliance 
would  impose  excess  cost  and  undue 

hardship.  Therefore,  special  

circumstances  exist  pursuant  to  10  CFR 
50.12(a)(2)  (ii)  and  (iii). 

Based  on  the  generic  and  plant- 
specific  data,  the  NRC  staff  finds  the 
basis  for  the  licensee's  proposed  one- 
time schedular  exemption  to  allow  an 
extension  of  one  cycle  for  the 
performance  of  the  Appendix  J,  Type  A 
test,  provided  that  the  general 
containment  inspection  is  performed,  to 
be  acceptable,  pursuant  to  10  CFR 
50.12(a)  (1)  and  (2). 

Pursuant  to  10  CFR  51.32.  the 
Commission  has  determined  that 
granting  this  exemption  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment  (60  FR  30115). 

This  exemption  is  effective  upon 
issuance. 

Dated  at  Rockville.  Maryland,  this  14th  day 
of]une  1995. 


For  the  Nuclear  Regulatory  Commission. 
John  N.  Hannon, 

Acting  Deputy  Director.  Division  of  Reactor 
Projects  in/rv.  Office  of  Nuclear  Reactor 
Regulation. 

IFR  Doc.  95-15143  Filed  6-20-95;  8:45  am] 
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[Docket  N08.  50-424-OLA-3  50-425-OLA- 
3;  Re:  License  Amendment  (Transter  to 
Southern  Nuclear)  ASLBP  No.  96-671-01- 
OLA-3] 

Atomic  Safety  and  Licensing  Board; 
Notice  (Evidentiary  Hearing) 

In  the  matter  of  Georgia  Power  Company. 
et  al.  (Vogtle  Electric  Generating  Plant,  Units 
1  and  2) 

Before  Administrative  Judges:  Peter  B. 
Bloch.  Chair  Dr.  James  H.  Carpenter:  Thomas 
D.  Murphy. 

Pursuant  to  10  CFR  2.752.  the  pubhc 
evidentiary  hearing  will  continue  at  9 
am  on  July  6-8, 1995,  at  the  Hearing 
Room  (T  3  B45),  Two  White  Flint  North, 
11545  Rockville  Pike,  Rockville, 
Maryland. 

The  purpose  of  the  hearing  is  to 
receive  evidence  concerning  alleged 
misrepresentations  about  diesel 
generators  at  the  Vogtle  Nuclear  Power 
Plant.  The  hearing  is  expected  to 
continue  at  9  am  on  July  11-14  and  17- 
20  at:  Savannah  Rapids  Pavilion,  3300 
Evans-to-Locks  road,  Martinez,  Georgia 
30907,  (706)  86&-3349  or  3431. 

The  Board  anticipates  the  possibility 
that  the  July  11-14  hearing  days  may  be 
rescheduled  to  be  held  at  the  hearing 
room  in  Rockville.  Maryland. 

For  the  Atomic  Safety  and  Licensing 
Board. 

Peter  B.  Bloch, 
Chair.  Rockville.  Maryland. 
IFR  Doc.  95-15134  Filed  6-20-95;  8:45  am) 
BILLMO  CODE  7S«0-01-M 


[Docitet  No.  50-443  (License  No.  NPF-«8n 

North  Atlantic  Energy  Service  Corp. 
(Seabroolc  Station,  Unit  No.  1); 
Exemption 

I 

North  Atlantic  Energy  Service 
Corporation  (North  Atlantic  or  the 
licensee)  is  the  holder  of  Facility 
Operating  License  No.  NPF-86,  which 
authorizes  operation  of  Seabrook 
Station.  Unit  No.  1  (the  facility  or 
Seabrook).  at  a  steady-state  reactor 
power  level  not  in  excess  of  3411 
megawatts  thermal.  The  facility  is  a 
pressurized  water  reactor  located  at  the 
licensee's  site  in  Rockingham  County. 
New  Hampshire.  The  license  provides 
among  other  things,  that  it  is  subject  to 
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all  rules,  regulations,  and  Orders  of  the 
U.S.  Nuclear  Regulatory  Commission 
(the  Commission  or  NRC)  now  or 
hereafter  in  effect. 

n 

Part  73  of  Title  10  of  the  Ck>de  of 
Federal  Regulations  prescribes  the 
requirements  for  the  physical  protection 
of  plants  and  materials.  Paragraph  10 
CFR  73.55(a),  Requirements  for  physical 
protection  of  licensed  activities  in 
nuclear  power  reactors  against 
radiological  sabotage,  states,  in  part, 
"The  licensee  shal'  establish  and 
maintain  an  onsite  physical  protection 
system  and  security  organization  which 
will  have  as  its  objective  to  provide  high 
assurance  that  activities  involving 
special  nuclear  material  are  not  inimical 
to  the  common  defense  and  security  and 
do  not  constitute  an  unreasonable  risk 
to  the  public  health  safety." 

Paragraph  10  CFR  73.55(d)(1),  Access 
Requirement,  specifies  that  "The 
licensee  shall  control  all  points  of 
personnel  and  vehicle  access  into  a 
protected  area."  Paragraph  10  CFR 
73.55(d)(5)  requires  that  "A  numbered 
picture  badge  identification  system  shall 
be  used  for  all  individuals  who  are 
authorized  access  to  protected  areas 
without  escort."  Paragraph  73.55(d)(5) 
allows  an  individual  not  employed  by 
the  licensee  to  be  authorized  access  to 
protected  areas  without  escort  provided, 
among  other  requirements,  the 
individual  receives  a  pictiire  badge 
upon  entrance  into  the  protected  area 
which  must  be  returned  upon  exit  bom 
the  protected  area. 

North  Atlantic  plans  to  implement  a 
biometric  access  control  system  which 
would  eliminate  the  need  to  issue  and 
retrieve  badges  at  each  entrance/exit 
location  and  would  allow  all 
individuals  with  imescorted  access  to 
retain  their  badge  when  leaving  the 
protected  area. 

An  exemption  from  a  requirement  of 
10  CFR  73.55(d)(5)  is  required  to  allow 
North  Atlantic  to  permit  individuals 
who  have  imescorted  access  but  who  are 
not  employees  of  North  Atlantic  to 
retain  their  badges  instead  of  returning 
them  when  leaving  the  protected  area. 
By  letter  dated  October  17, 1994,  North 
Atlantic  requested  an  exemption  from  a 
requirement  of  10  CFR  73.55(d)(5)  for 
this  purpose.  Supplemental  information 
was  submitted  by  North  Atlantic  by 
letters  dated  February  13, 1995,  April 
26,  1995.  and  May  12,  1995. 

m 

Pursuant  to  10  CFR  73.5,  Specific 
exemptions,  the  Commission  may,  upon 
application  of  any  interested  person  or 
upon  its  own  initiative,  grant  such 


exemptions  in  this  part  as  it  determines 
are  (1)  authorized  by  law  and  vtrill  not 
endanger  life  or  property  or  the  common 
defense  and  security,  and  (2)  are 
otherwise  in  the  public  interest. 

Pursuant  to  10  CFR  73.55,  the 
Commission  may  authorize  a  licensee  to 
provide  alternative  measures  for 
protection  against  radiological  sabotage 
provided  the  licensee  demonstrates  that 
the  alternative  measures  have  the  same 
high  assurance  objective  and  that  the 
overall  level  of  protection  of  system 
performance  provides  equivalent 
protection  against  radiological  sabotage 
as  would  otherwise  be  provided  and 
meets  the  general  performance 
requirements  of  the  regulation. 

Currently,  unescorted  access  into  the 
protected  area  of  Seabrook  is  controlled 
through  the  use  of  a  numbered  picture 
badge  and  a  separate  keycard  attached 
to  the  badge.  Tlie  security  personnel  at 
the  entrance  to  the  protected  area  use 
the  photograph  on  the  badge  to  confirm 
visually  the  identify  of  the  individual 
requesting  access.  The  individual  is 
then  given  the  badge  and  keycard  to 
allow  access.  The  badge  and  keycard  are 
returned  for  storage  when  the  individual 
leaves  the  protected  area.  The  same 
procedure  is  used  for  issuing  and 
retrieving  badges  and  keycards  for  both 
North  Atlantic  employees  and 
individuals  who  are  not  North  Atlantic 
employees  who  have  been  granted 
unescorted  access.  Thus,  the 
requirement  of  10  CFR  73.55(d)(5)  that 
individuals  not  employed  by  the 
licensee  are  not  allowed  to  take  badges 
fit>m  the  protected  area  is  met  in  that  no 
individual  is  allowed  to  take  a  badge  or 
keycard  from  the  protected  area. 

Under  the  biometric  access  control 
system,  the  physical  characteristics  of 
the  hand  (hand  geometry)  of  each 
individual  who  is  authorized  for 
unescorted  entry  into  the  Seabrook 
protected  area  will  be  registered  with 
the  individual's  badge  nimiber  and 
keycard  nimiber  in  the  access  control 
computer.  Access  is  controlled  by 
placing  the  individual's  keycard  into  the 
card  reader  causing  the  access  control 
computer  to  retrieve  the  hand  geometry 
template  registered  with  the  keycard. 
Next,  the  hand  of  the  individual 
requesting  access  is  placed  on  a 
measuring  surface;  the  computer  then 
compares  the  measured  hand  geometry 
to  the  hand  geometry  template 
registered  with  the  keycard.  If  the 
characteristics  of  the  measured  hand 
geometry  match  the  template  stored  in 
the  computer,  access  is  granted.  If  the 
characteristics  do  not  match,  access  is 
denied.  This  provides  a  nontransferable 
means  of  identifying  that  the  individual 
possessing  the  keycard  is  the  individual 


who  was  granted  unescorted  access.  It 
also  provides  a  positive  means  of 
assuring  that  a  lost  or  stolen  badge  and/ 
or  keycard  could  not  be  used  to  gain 
access,  thus  eliminating  the  need  to 
issue  and  retrieve  the  badges  and 
keycards  while  maintaining  the  same 
high  level  of  assurance  that  access  is 
granted  to  only  authorized  individuals. 
All  other  access  processes,  including 
search  fimction  capability,  would 
remain  the  same.  The  system  will  not  be 
used  for  persons  requiring  escorted 
access.  Tlie  access  process  will  continue 
to  be  under  the  observation  of  security 
personnel  located  within  a  hardened 
cubicle  who  have  final  control  over  the 
release  of  the  station  entrance  tvunstiles. 
A  numbered  picture  badge  visual 
identification  system  will  continue  to  be 
used  for  ail  individuals  who  are 
authorized  unescorted  access  to  the 
protected  area.  Badges  will  continue  to 
be  displayed  by  all  individuals  while 
inside  the  protected  area. 

North  Atlantic  will  use  band 
geometry  equipment  which  will  meet 
the  detection  probabiUty  of  90  percent 
with  a  95  percent  confidence  level. 
Testing  evaluated  by  Sandia  National 
Laboratory  (Sandia  Laboratory  report, 
"A  Performance  Evaluation  of  Biometric 
Identification  Devices,"  SAND91-0276 
UC-906  Unlimited  Release.  Printed  June 
1991),  demonstrated  that  the  proposed 
hand  geometry  system  is  capable  of 
meeting  this  detection  probability  and 
confidence  level.  Based  upon  the  results 
reported  in  the  Sandia  report  and  on 
North  Atlantic's  experience  with  the 
current  photo-identification  system. 
North  Atlantic  asserts  that  the  biometric 
access  control  system  will  increase 
reliability  above  that  of  the  current 
system.  North  Atlantic  vrill  implement  a 
testing  program  to  ensure  that  the 
biometric  access  control  system  will 
maintain  the  exj>ected  level  of  system 
performance.  The  Physical  Security 
Plans  for  the  site  will  be  revised  to 
include  implementation  and  testing  of 
the  biometric  access  control  system  and 
to  allow  North  Atlantic  employees  and 
other  individuals  authorized  unescorted 
access  to  retain  their  badges  and 
keycards  when  leaving  the  protected 
area. 

IV 

For  the  foregoing  reasons,  pursuant  to 
10  CFR  73.55,  the  NRC  staff  has 
determined  that  the  proposed 
alternative  measures  for  protection 
against  radiological  sabotage  have  the 
same  high  assurance  objective  and 
meets  the  general  performance 
requirements  of  the  regulation  and  that 
the  overall  level  of  system  performance 
provides  protection  against  radiological 
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sabotage  equivalent  to  that  which  would 
be  provided  by  the  regulation. 

Accxirdingly,  the  Commission  has 
determined  that,  pursuant  to  10  CFR 
73.5.  an  exemption  is  authorized  by  law. 
will  not  endanger  life  or  property  or 
common  defense  and  security,  and  is 
otherwise  in  the  pubUc  interest. 
Therefore,  the  Commission  hereby 
grants  North  Atlantic  Energy  Service 
Corporation  an  exemption  from  the 
requirement  of  10  CFR  73.55(d)(5) 
relating  to  the  returning  of  picture 
badges  upon  exit  from  the  protected 
area  such  that  individuals  who  are 
authorized  unescorted  access  into  the 
protected  area  but  who  are  not 
employed  by  North  Atlantic,  can  take 
their  badges  from  the  protected  area. 

Piirsuant  to  10  CFR  51.32,  the 
Commission  has  determined  that  the 
granting  of  this  exemption  will  not 
result  in  any  significant  adverse 
environmental  impact  (60  FR  30118). 

This  exemption  is  effective  upon 
issuance. 

Dated  at  Rockville.  Maryland  this  14th  day 
of  June  1995. 

For  the  Nuclear  Regulatory  Conunission. 
Staven  A.  Varga, 

Director,  Division  of  Reactor  Projects — I/H. 
Office  of  Nuclear  Reactor  Regulation. 
(FR  Doc.  95-15139  Filed  6-20-95;  8:45  am] 
HLUNQ  COOC  7tM-01-M 


[Docket  No.  40-0299] 

Receipt  of  Application  From  Umetco 
Minerals  Corporation  To  Amend 
License  Condition  59  of  Source 
Material  Ucense  SUA-648 

agency:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  licensee  request  to 

amend  source  material  license. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
received,  by  letter  dated  April  21, 1995. 
an  application  &t>m  Umetco  Minerals 
Corporation  (Umetco)  to  amend  License 
Condition  (LC)  59  of  Source  Material 
License  No.  SUA-648. 

The  license  amendment  application 
proposes  to  modify  LC  59  to  change  the 
completion  dates  for  four  site- 
reclamation  milestones.  The  new  dates 
proposed  by  Umetco  would  extend 
completion  of  (1)  placement  of  final 
radon  barrier  on  the  A— 9  Impoundment 
by  one  year,  and  (2)  placement  of 
erosion  protection  on  the  Inactive 
Impoundment,  the  A-9  Impoundment, 
and  the  Heap  Leach  Impoundment  by 
one  year. 
FOR  FURTHER  INFORMATION  CONTACT: 


Mohammad  W.  Haque,  High-Level 
Waste  and  Uranium  Recovery  Projects 
Branch,  Division  of  Waste  Management. 
U.S.  Nuclear  Regulatory  Commission. 
Washington,  DC  20555.  Telephone  (301) 
415-6640. 

SUPP1.EMENTARY  INFORMATK)N:  The 
portions  of  LC  59  with  the  proposed 
changes  would  read  as  follows: 

A.  (3)  Placement  of  final  radon  barrier 
designed  and  constructed  to  limit  radon 
emissions  to  an  average  flux  of  no  more 
than  20  pCi/m^/s  above  background: 

For  the  A-9  Impoundment — 
December  31, 1996. 

B.  (1)  Placement  of  erosion  protection 
as  part  of  reclamation  to  comply  with 
Criterion  6  of  10  CFR  Part  40: 

For  the  Inactive  Impoundment — 

December  31.  1997. 
For  the  A-9  Impoundment — December 

31, 1997. 
For  the  Heap  Leach  Impoundment — 

December  31, 1997. 

Umetco's  appUcation  to  amend  LC  59 
of  Source  Material  License  SUA-648, 
which  describes  the  proposed  changes 
to  the  license  condition  and  the  reason 
for  the  request  is  being  made  available 
for  public  inspection  at  the 
Commission's  Public  Document  Room 
at  2120  L  Street,  NW.  (Lower  Level), 
Washington,  DC  20555.  The  licensee 
and  any  person  whose  interest  may  be 
affected  by  the  issuance  of  this  license 
amendment  may  file  a  request  for 
hearing.  A  request  for  hearing  must  be 
filed  with  the  Office  of  the  Secretary. 
U.S.  Nuclear  Regulatory  Commission. 
Washington.  DC  20555,  within  30  days 
of  the  publication  of  this  notice  in  the 
Federal  Register,  be  served  on  the  NRC 
staff  (Executive  Director  for  Operations, 
One  White  Flint  North.  11555  Rockville 
Pike.  Rockville,  MD  20852);  be  served 
on  the  licensee  (Umetco  Minerals 
Corporation,  P.O.  Box  1029.  Grand 
Jimction,  Colorado  81502);  and  must 
comply  with  the  requirements  set  forth 
in  the  Commission's  regulations,  10  CFR 
2.105  and  2.714.  The  request  for  hearing 
must  set  forth  with  particularity  the 
interest  of  the  petitioner  in  the 
proceedings  and  how  that  interest  may 
be  affected  by  the  results  of  the 
proceedings,  including  the  reasons  why 
the  request  should  be  granted,  with 
particular  reference  to  the  following 
factors: 

1.  The  nature  of  the  petitioner's  right 
under  the  Atomic  Energy  Act,  to  be 
made  a  party  to  the  proceedings: 

2.  The  nature  and  extent  of  the 
petitioner's  property,  financial  or  other 
interest  in  the  proceedings;  and 

3.  The  possible  effect  on  the 
petitioner's  interest,  of  any  order  which 
may  be  entered  in  the  proceedings. 


The  request  must  also  set  forth  the 
specific  aspect  or  aspects  of  the  subject 
matter  of  the  proceeding  as  to  which 
petitioner  wishes  a  hearing. 

Dated  at  Rockville,  Maryland,  this  14th  day 
of  June  1995. 
folin  O.  Thoma, 

Acting  Chief  High-Level  Waste  and  Uranium 
Recovery  Projects  Branch,  Division  of  Waste 
Management,  Office  of  Nuclear  Material 
Safety  and  Safeguards. 
[FR  Doc.  95-15136  Filed  6-20-95;  8:45  am] 
BILLMG  COOC  7SM-01-M 


PHYSICIAN  PAYMENT  REVIEW 
COMMISSION 

Request  for  Proposals 

AGENCY:  Physician  Payment  Review 

Commission. 

ACTION:  Notice. 

The  Physician  Payment  Review 
Commission  is  soliciting  proposals  to 
conduct  a  telephone  interview  of 
Medicare  beneficiaries  who  are  either 
enrolled  in  or  disenrolled  from  a 
Medicare  managed  care  plan.  The 
survey's  purpose  is  to  gather 
information  about  these  beneficiaries' 
experiences  with  Medicare  managed 
care,  particularly  on  beneficiary  access 
to  care.  This  notice  describes  the 
application  procedures,  general  policy 
considerations,  and  criteria  to  be  used 
in  reviewing  applications  for 
prospective  grants  and  contracts 
submitted  to  the  Commission. 

Background  on  the  Commission 

The  Physician  Payment  Review 
Commission  was  established  in  1986 
(P.L.  99-272)  to  advise  the  U.S. 
Congress  on  physician  payment  policy 
under  Part  B  of  the  Medicare  program, 
and  its  mandate  was  later  expanded  to 
include  consideration  of  a  broader  set  of 
interrelated  policies  affecting  the 
financing,  quaUty,  and  delivery  of 
health  services.  The  13-member 
Commission  brings  together  the 
perspectives  of  physicians  and  other 
health  professionals,  consumers  and  the 
elderly,  purchasers,  managed  care 
organizations,  and  experts  in  health 
services  and  health  economics  research. 
The  Commission  maintains  a 
multidisciplinary  staff  that  conducts 
and  manages  all  the  analytical  work  that 
supports  its  reconunendations  to  the 
Congress. 

The  Commission  submits  an  aimual 
report  to  the  Congress  on  March  31.  It 
also  submits  a  series  of  reports  in  May 
of  each  year  concerning  Medicare 
expendituires  and  fee  updates,  access  to 
care,  the  financial  liability  of  Medicare 
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beneficiaries,  and  comments  on  the 
President's  budget.  The  Commission  has 
pubUshed  analyses  and 
recommendations  relevant  to  this 
solicitation  on  topics  such  as  ensuring 
access  to  care  for  vulnerable 
populations,  approaches  to  health  plan 
quality  assurance,  and  improving 
Medicare  risk  program  payment  policy. 

Description  of  Proposal  Topic 

Although  beneficiary  enrollment 
currently  remains  low,  managed  care  is 
expected  to  play  an  increasingly  large 
role  in  the  future  of  the  Medicare 
program.  In  response  to  this 
expectation,  the  Commission  has  begim 
to  develop  an  approach  for  evaluating 
Medicare  managed  care  enroUees' 
access  to  care  as  a  component  of  its 
ongoing  work  in  monitoring  access  for 
beneficiaries  generally.  Sources  of 
information  for  use  in  monitoring 
Medicare  managed  care  enroUees' 
access  to  care  are  currently  limited, 
however.  Encounter  data  are 
unavailable,  for  example.  Also,  the 
Medicare  Current  Beneficiary  Survey 
(MCBS),  which  provides  information 
about  beneficiary  experience  in 
obtaining  care,  is  not  a  useful  source  of 
information  on  beneficiaries  enrolled  in 
managed  care  plans  because  the  number 
of  enroUees  in  its  sample  is  small  and 
geographically  clustered. 

Because  existing  data  for  monitoring 
access  for  this  population  are 
insufficient,  the  Commission  seeks  to 
develop,  test,  and  field  a  questionnaire 
for  use  in  surveying  Medicare 
beneficiaries  who  are  either  enrolled  in 
or  disenrolled  from  Medicare  managed 
care  plans.  This  survey  would  be  used 
to  obtain  information  about  Medicare 
beneficiaries'  experiences  with  managed 
care  plans,  and  how  those  experiences 
affect  their  access  to  care.  The  managed 
care  experiences  of  certain  vulnerable 
subgroups  of  the  beneficiary  population 
may  be  analyzed  and  compared  to  those 
of  the  general  beneficiary  population. 
The  siuTrey  instrument  would  use  some 
questions  from  the  MCBS  to  permit 
comparisons  with  beneficiaries  in  the 
fee-for-service  sector,  and  would  also 
adapt  or  develop  other  questions  more 
appropriate  to  managed  care.  The 
survey  results  would  provide 
information  about  beneficiary 
experience  with  managed  care  plans 
that  could  potentially  be  used  as  a 
baseline  for  comparison  with  the  results 
of  future  studies.  The  information  is 
expected  to  be  used  by  the  Commission 
to  help  assess  the  effects  of  potential 
health  policy  initiatives  and  to 
formulate  policy  recommendations. 
Also,  the  Commission  expects  that  the 
survey  will  yield  experience  relevant  to 


the  design  of  future  Medicare 
beneficiary  surveys  for  the  collection  of 
information  sp>ecific  to  Medicare 
managed  care  enroUees. 

In  particular,  the  Commission  seeks  to 
gain  insight  into  Medicare  managed  care 
enroUee  and  disenroUee  experiences 
with  or  perception  of  the  foUowing: 

•  access  to  care,  including  the  timely 
availability  of  needed  services, 
experience  in  obtaining  a  primary  care 
physician  upon  enrollment  and  in  cases 
where  a  physician  leaves  the  plan, 
abiUty  to  find  a  physician,  waiting  times 
for  appointments,  travel  distance  to 
provider,  barriers  to  care,  and  adequacy 
of  access  to  speci^ists,  as  well  as  the 
perceived  impact  of  supplemental 
benefits  provided  by  the  pltm  and  of 
case  management  or  disease 
management  programs  provided; 

•  utilization  of  services,  including 
preventive  care,  acute  care,  home  health 
care,  rehabilitation  care,  reasons  for  and 
experience  with  out-of-plan  service 
utihzation,  and  experience  in  obtaining 
costly  or  experimental  services  in 
circumstances  in  which  they  might  be 
indicated; 

•  level  of  satisfaction  with  various 
aspects  of  managed  care  experiences, 
including  access  to  care,  quaUty  of  care, 
care  management  or  coordination 
efforts,  choice  of  providers,  and 
financial  liability; 

•  degree  of  awareness  and 
understanding  of  managed  care  plan 
arrangements,  including  incentives, 
service  arrangements,  restrictions  on  or 
consequences  of  out-of-plan  service  use, 
and  enroUees'  rights  and 
responsibilities; 

•  aspects  of  managed  care  plan 
enrollment  that  bear  on  access  to  care, 
such  as  sources  of  beneficiary 
information  on  enrollment  and  options, 
and  experience  with  the  enrollment 
process; 

•  primary  and  contributing  reasons 
for  continuing  enrollment  and,  where 
apphcable,  disenrollment;  and 

•  nature  and  extent  of  any  problems 
with  discontinuity  of  care  when 
switching  to  or  from  a  managed  care 
plan,  including  experiences  with 
obtaining  or  retaining  supplemental 
insurance  and  with  changing  providers. 

As  a  component  of  the  survey 
analysis,  the  Commission  seeks  to 
identify  characteristics  of  beneficiaries 
and  of  managed  care  plans  that  affect 
beneficiary  experience  with  access  to 
care.  To  that  end,  the  survey 
questioimaire  should  include 
backgroimd  questions  on  relevant 
characteristics  of  beneficiaries  who  have 
experience  in  a  managed  care  plan  and 
relevant  characteristics  of  the  plans  they 
have  enrolled  in  or  disenrolled  frt)m. 


The  sample  size  will  be  determined 
by  technical  feasibiUty  and  resource 
constraints.  Projects  should  be  bid  at  the 
sample  size  that  the  Offeror  believes  to 
be  appropriate.  For  comparability 
purposes,  a  budget  based  on  a  simple 
size  of  2,000  should  be  included  in  the 
Offeror's  business  proposal.  The 
Commission  is  exempt  from  Office  of 
Management  and  Budget  regulations 
regarding  the  clearance  of  forms  and  . 
survey  instruments. 

The  contractor  wiU  perform  the 
foUowing  tasks: 

1.  Conduct  a  review  of  relevant  survey 
or  other  research  findings. 

2.  Refine  survey  topics,  including 
suggesting  additional  survey  topics  to 
meet  the  Commission's  needs,  develop 
the  survey  instrument  in  consultation 
with  Commission  staff,  emd  pilot  test  the 
fuU  instrument. 

3.  Determine  the  appropriate 
sampling  design  and  sample  size,  and 
select  a  random  sample  of  Medicare 
beneficiaries  who  are  either  enrolled  in 
or  disenrolled  bom  a  Medicare  managed 
care  plan. 

4.  Conduct  the  telephone  interviews. 

5.  Deliver  to  the  Commission  a 
docimiented.  cleaned,  computer  data 
file  of  the  responses  by  July  15,  1996. 

6.  DeUver  a  draft  report  of  the 
methodology  and  results  of  the  survey 
to  the  Commission  by  August  5,  1996. 

7.  Dehver  to  the  Commission  the  final 
written  report  of  the  survey's 
methodology  and  results  by  September 
2, 1996. 

The  Commission  plans  to  award  a 
contract  in  September  1995. 

Formal  Proposals 

Proposals  must  conform  to  the 
requirements  specified  in  the 
Commission's  formal  Request  for 
Proposals,  which  will  be  made  available 
to  applicants  on  Jime  29, 1995.  The 
following  provides  an  outline  of  what 
should  be  contained  in  the  formal 
proposal: 

1 .  Suggestions  for  additional  topic 
areas  to  meet  the  Commission's  needs 
(described  more  fully  in  the  Request  for 
Proposals)  and  examples  of  questions  to 
address  sp>ecific  topics  of  interest. 

2.  Plans  for  developing  and  testing  the 
survey  instrument,  including  the  use 
and  adaptation  of  previously  vahdated 
questions  where  applicable,  and 
discussion  of  the  types  of  questions 
from  the  MCBS  that  would  be  most 
appropriate  and  useful  in  obtaining 
comparability  of  relevant  survey  results. 

3.  Plans  for  determining  the 
appropriate  sampling  design  and  sample 
size,  and  for  obtaining  a  random  sample 
of  beneficiaries  who  are  either  enrolled 
or  disenrolled  from  a  Medicare  managed 
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care  plan.  Plans  for  oversampling 
certain  groups  thought  to  be  voilnerable 
to  access  problems  should  be  included. 
The  Commission  will  provide  a  data  set 
of  beneficiaries  and  relevant 
characteristics  for  sample  generation. 

4.  Methods  to  be  used  to  obtain  an 
adequate  response  rate. 

5.  Detailed  description  of  how  the 
interviews  will  be  carried  out,  including 
the  training  of  interviewers,  and  method 
to  achieve  reliable  results. 

6.  Analysis  plan. 

7.  Discussion  of  problems  that  may  be 
encountered  and  strategies  for  resolving 
them. 

8.  Work  plan  including  description  of 
tasks,  time  schedule,  level  of  effort  for 
key  individuals,  and  the  number  of  days 
devoted  to  each  task. 

9.  Description  of  the  organizational 
experience  and  resources  and  the 
qualifications  of  key  project  staff, 
demonstrating  their  understanding  of 
the  Medicare  program  and  managed 
care,  experience  with  the  design  and 
conduct  of  telephone  interview  surveys 
of  Medicare  beneficiaries  or  the  elderly, 
and  the  ability  to  complete  successfully 
the  precedmg  tasks. 

10.  Detailed  budget  providing 
justifications  and  explanations  for 
amounts  required  for  each  task  of  the 
project. 

Review  of  Proposals 

Proposals  will  be  reviewed  by  a  panel 
composed  of  at  least  three  individuals, 
at  least  one  of  whom  will  not  be 
affiliated  with  the  Commission. 
Reviewers  will  score  apphcations  and 
make  recommendatioiis  based  on  the 
criteria  pubUshed  in  the  Commission's 
Request  for  Proposals.  Part  IV,  Section 
M,  "Technical  Evaluation  and  Criteria 
for  Award." 

General  Information 

Authority 

The  Commission's  authority  for 
making  these  awards  is  based  on 
SecUon  1845(c)(2)(B)  of  the  Social 
Security  Act  (42  U.S.C.  Section  1359w- 
1). 
Regulations 

General  policies  and  procedures  that 
govern  the  administration  of  contracts 
and  grants  are  located  in  Title  45  of  the 
CFR  parts  74  and  92.  Applicants  are 
urged  to  review  the  requirements 
contained  in  those  regulations. 

Submission  Address 

Physician  Payment  Review 
Commission,2120  L  Street  NW,  Suite 
200.Washington,  DC  205037. 


Submission  Deadline 

In  order  to  be  considered  imder  this 
Request  for  Proposals,  complete 
proposals  must  be  received  in  the 
Commission's  office  no  later  than  close 
of  business,  Friday,  July  28, 1995. 

Obligation 

Ths  solicitation  in  no  way  obligates 
the  Commission  to  fund  any  applicant. 

Date: 

June  15, 1995. 
Contact: 

Elizabeth  Docteur,  Analyst,  Physician 
Payment  Review  Commission,  2120  L 
Street  NW.,  Suite  200,  Washington,  DC 
20037,  (202)  653-7220. 
Lauren  B.  LeRoy, 
Acting  Executive  Director. 
[FR  Doc.  95-15115  Filed  6-20-95;  8:45  am) 
BtLUNOCOOE  6820-6E-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Hnvestment  Company  Act  Release  No. 
21138;  811-6389] 

The  American  Express  Funds;  Notice 
of  Application  for  Deregistration 

June  15. 1995. 

agency:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  for 

Deregistration  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPUCANT:  The  American  Express 
Funds. 


RELEVANT  ACT  SECTION:  Order  requested 
under  section  8(f). 

SUMMARY  OF  APPLICATK5N:  Application 
seeks  an  order  declaring  it  has  ceased  to 
be  an  investment  company. 
FILING  DATES:  The  application  was'filed 
on  May  23,1995. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on  July 
10, 1995.  and  should  be  accompanied 
by  proof  of  service  on  the  applicant,  in 
the  form  of  an  affidavit  or,  for  laviryers, 
a  certificate  of  service.  Hearing  requests 
should  state  the  nature  of  the  writer's 
interest,  the  reason  for  the  request,  and 
the  issues  contested.  Persons  may 
request  notification  of  a  hearing  by 
writing  to  the  SEC's  Secretary. 


ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  NW.,  Washington.  DC  20549. 
Applicant,  American  Express  Tower, 
World  Financial  Center.  New  York,  New 
York  10285-3400. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marianne  H.  Khawly,  Staff  Attorney,  at 
(202)  942-0562.  or  H.R.  Hallock,  Special 
Coimsel,  at  (202)  942-0564  (Division  of 
Investment  Management,  Office  of 
Investment  Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant  is  a  diversified,  open- 
end,  registered  investment  company 
organized  as  a  Massachusetts's  business 
trust.  On  November  12, 1987,  applicant 
filed  a  Notification  of  Registration  on 
Form  N-«A  pursuant  to  section  8(a)  of 
the  Act  and  a  registration  statement  was 
declared  effective  on  April  7, 1988  and 
applicant's  initial  public  offering 
conmienced  shortly  thereafter. 

2.  Applicant  consists  of  nine  separate 
serias:  American  Express  Money  Market 
Fund  ("Money  Market  Fund"); 
American  Express  Corporate  Bond  Fimd 
("Corporate  Bond  Fund");  American 
Express  U.S.  Government  Income  Fimd 
("U.S.  Government  Income  Fund"); 
American  Express  Equity  Growth  Fund 
("Equity  Growth  Fund");  American 
Express  Equity  Value  Fund  ("Equity 
Value  Fund");  American  Express  Tax- 

.    Free  Money  Market  Fund  ("Tax-Free 
Money  Market  Fimd");  American 
Express  Tax-Free  Mimicipal  Bond  Fund 
("Tax-Free  Municipal  Bond  Fund"); 
American  Express  Intermediate  Term 
Bond  Fund  ("Intermediate  Term  Bond 
Fimd");  and  American  Express 
International  Equity  Fund 
("International  Equity  Fund") 
(collectively,  the  "Funds"). 

3.  On  November  1. 1991,  applicant's 
Board  of  Trustees  (the  "Board") 
approved  a  reorganization  plan  whereby 
all  or  substantially  all  of  the  assets  of 
each  series  of  applicant  would  be 
exchanged  for  shares  of  beneficial 
interest  of  corresponding  series  of  The 
Dreyfus/Laurel  Funds  Trust,  The 
Dreyfus/Laurel  Investment  Series,  and 
the  Dreyfus/Laurel  Tax-Free  Municipal 
Funds  (collectively,  the  "Acquiring 
Funds"). 

4.  Based  on  a  study  conducted  by  the 
applicant's  investment  manager, 
American  Express  Service  Corporation 
("American  Express"),  and  American 
Express  Travel  Related  Services 
Company,  Inc.  ("TRS"),  the  parent  of 
American  Express,  the  Board  concluded 


Federal  Register  /  Vol.  60,  No.  119  /  Wednesday,  June  21,  1995  /  Notices 


32387 


that  greater  operational  efficiencies 
would  be  achieved  upon  a 
reorganization  of  applicant  with  other 
American  Express  affiliated  funds  with 
a  greater  level  of  assets.  The  Board 
approved  the  reorganization  based  on 
the  similarity  of  investment  objectives 
and  shareholder  privileges  between  the 
Funds  and  the  corresponding  series  of 
the  Acquiring  Funds,  the  increased 
investment  diversification  that  would  be 
available  to  shareholders  of  a  larger 
group  of  funds,  the  shift  in  focus  of 
applicant's  sponsor  to  unrelated 
businesses,  and  the  tax-free  nature  of 
the  reorganization. 

5.  Because  applicant  and  the 
Acquiring  Funds  had  investment 
advisers  that  may  have  been  deemed  to 
be  under  "common  control"  within  the 
meaning  of  section  2(a)(9),  thereby 
rendering  applicant  and  the  Acquiring 
Funds  "affiliated  persons"  within  the 
meaning  of  section  2(a)(3)(C),  the 
proposed  reorganizations  were  subject 
to  the  prohibition  of  section  17(a) 
against  affiliated  transactions. 
Consequently,  applicant,  the  Acquiring 
Funds,  and  "TRS  applied  for  and  were 
granted  relief  from  section  17(a),^  on  the 
grounds  that,  among  other  things,  the 
reorganizations  were  represented  to  be 
consistent  with  the  policies  and 
purposes  underlying  rule  1 7a-8  under 
the  Act. 

6.  Proxy  materials  previously  had 
been  mailed  to  shareholders  on  or  about 
December  26,  1990.  On  February  4, 
1992,  the  Funds'  shareholders  approved 
the  reorganization.  On  February  7, 1992, 
applicant  transferred  all  of  the  assets 
and  liabilities  of  the  Funds  to  the 
individual  series  of  the  Acquiring 
Funds,  as  follows:  (a)  Money  Market 
Fund  (40.350,320  shares  outstanding 
with  an  aggregate  and  per  share  net 
asset  value  of  $40,345,504  and  $1.00, 
respectively)  to  Prime  Money  Market 
Fund  in  exchange  for  shares  of  Prime 
Money  Market  Fund;  (b)  Corporate  Bond 
Fund  (139,755  shares  outstanding  with 
an  aggregate  and  per  share  net  asset 
value  of  $1,710,067  and  $12.24, 
respectively)  to  Managed  Income  Fund 
in  exchange  for  shares  of  Managed 
Income  Fund;  (c)  U.S.  Government 
Income  Fund  (160,235  shares 
outstanding  with  an  aggregate  and  per 
share  net  asset  value  of  $1,917,117  and 
$11.96,  respectively)  to  Limited  Term 
Government  Securities  Fund  in 
exchange  for  shares  of  Limited  Term 
Government  Securities  Fund;  (d)  Equity 
Growth  Fund  (256,115  shares 
outstanding  with  an  aggregate  and  per 


*  Cash  Management  Fund,  et  ai.  Investment 
Company  Act  Release  Nos.  18474  (notice)  (Jan.  8, 
1992)  and  18518  (order)  (Feb.  4,  1992). 


share  net  asset  value  of  $6,033,829  and 
$23.56,  respectively)  to  Special  Growth 
Fund  in  exchange  for  shares  of  Special 
Growth  Fimd;  (e)  Equity  Value  Fund 
(172,484  shares  outstanding  with  an 
aggregate  and  per  share  net  asset  value 
of  $2,248,418  and  $13.04,  respectively) 
to  Core  Value  Fund  in  exchange  for 
shares  of  Core  Value  Fund;  (f)  Tax-Free 
Money  Market  Fund  (15,494,982  shares 
with  an  aggregate  and  per  share  net 
asset  value  of  $15,496,605  and  $1.00, 
respectively)  to  Tax-Exempt  Money 
Market  Fund  in  exchange  for  shares  of 
Tax-Exempt  Money  Market  Fund;  (g) 
Tax-Free  Mimicipal  Bond  Fund 
(118,945  shares  outstanding  with  an 
aggregate  and  per  share  net  asset  value 
of  $1,531,076  and  $12.87,  respectively) 
to  Limited  Term  Municipal  Bond  Fund 
in  exchange  for  shares  of  Limited  Term 
Municipal  Bond  Fund;  (h)  Intermediate 
Term  Bond  Fund  (145,310  shares 
outstanding  with  an  aggregate  and  per 
share  net  asset  value  of  $1,786,922  and 
$12.30.  respectively)  to  Short-Term 
Bond  Fund  in  exchange  for  shares  of 
Short-Term  Bond  Fund;  and  (i) 
International  Equity  Fund  (136,326 
shares  outstanding  with  an  aggregate 
and  per  share  net  asset  value  of 
$1,651,911  and  $12.12.  respectively)  to 
International  Fund  in  exchange  for 
shares  of  International  Fund. 

7.  Shares  of  each  series  of  the 
Acquiring  Funds  were  immediately 
distributed  to  applicant's  shareholders. 
Each  shareholder  of  a  Fund  received,  in 
exchange  for  his  or  her  shares  in  the 
Fund,  shares  of  the  corresponding  series 
of  the  Acquiring  Funds  having  an 
aggregate  net  asset  value  equal  to  the  net 
asset  value  of  his  or  her  investment  in 
the  Fund. 

8.  Total  expenses  of  the 
reorganization  were  approximately 
$200,000  and  consisted  of  accounting, 
printing,  administrative  and  legal  fees. 
Such  expenses  were  borne  by  American 
Express,  TRS,  and  The  Boston  Company 
Advisors,  Inc.,  applicant's 
administrator.  No  portion  of  such 
expenses  were  paid  by  appUcant. 

9.  As  of  the  date  of  the  application, 
applicant  had  no  shareholders,  assets,  or 
liabilities.  AppUcant  is  not  a  party  to 
any  litigation  or  administrative 
proceeding.  Applicant  is  neither 
engaged  in  nor  proposes  to  engage  in 
any  business  activities  other  than  those 
necessary  for  the  winding-up  of  its 
affairs. 

10.  Applicant  will  terminate  its 
existence  as  a  Massachusetts  business 
trust. 


For  the  SEC,  by  the  Divisioa  of  Investment 
Management,  under  delegated  authority. 
Mai'garet  H.  McFarland. 
Depu  ty  Secretary. 
(FR  Doc.  95-15119  Filed  &-20-9S:  8:45  ami 
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[Rel.  No.  IC-21137;  No.  812-a40(q 

Western  National  Life  Insurance 
Company,  et  al. 

June  15, 1995. 

AGENCY:  Securities  and  Exchange 
Commission  ("Commission"). 
ACTION:  Notice  of  application  for  an 
order  pursuant  to  the  Investment 
Company  Act  of  1940  (the  "1940  Act"). 

APPLICANTS:  Western  National  Life 
Insurance  Company  ("Western 
National"),  WNL  Separate  Account  A 
(the  "Separate  Account"),  and  WNL 
Brokerage  Services.  Inc.  ("WNL"). 
RELEVANT  1»40  ACT  SECTIONS:  Order 
requested  pursuant  to  Section  6(c)  of  the 
1940  Act  granting  exemptions  from  the 
provisions  of  Sections  2(a)(32),  22(c), 
26(a)(2)(C),  27(c)(1).  27(c)(2),  and  27(d) 
thereof. 

SUMMARY  OF  APPLICATION:  AppUcants 
seek  an  order  granting  exemptive  relief 
to  the  extent  necessary  to  permit  the 
issuance  of  variable  aimuity  contracts 
("Existing  Contracts")  providing  for  a 
recapturable  bonus  equal  to  one  percent 
of  initial  purchase  payments,  and  the 
deduction  of  mortality  and  expense  risk 
and  enhanced  death  benefit  charges 
from  the  assets  of  the  Separate  .Account. 
Exemptive  relief  also  is  requested  to  the 
extent  necessary  to  permit  the  provision 
of  the  recapturable  bonus  in  connection 
with,  and  the  deduction  of  the  mortality 
and  expense  risk  and  enhanced  death 
benefit  charges  from,  and  other  separate 
account  established  in  the  future  by 
Western  National,  in  connection  with 
the  issuance  and  sale  of  aimuity 
contracts  that  will  be  offered  on  a  basis 
that  is  substantially  similar  in  all 
material  respects  to  the  Existing 
Contracts  ("Future  Contracts,"  together 
with  Existing  Contracts,  the 
"Contracts"),  which  may  be  sold  in  the 
future  by  the  Separate  Account  or  other 
separate  accounts  ("Future  Accounts," 
together  with  the  Separate  Account,  the 
"Accounts")  established  in  the  future  by 
Western  National  in  coimection  with 
the  issuance  of  Contracts. 
FILING  DATE:  The  application  was  filed 
on  December  21, 1994,  and  amended  on 
June  14,  1995. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
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a  hearing  on  the  application  by  writing 
to  the  Secretary  of  the  Commission  and 
serving  the  Applicants  with  a  copy  of 
the  request,  personally  or  by  mail. 
Hearing  requests  must  be  received  by 
the  Commission  by  5:30  p.m.  on  July  10. 
1995.  and  should  be  accompanied  by 
proof  of  service  on  Applicants  in  the 
form  of  an  affidavit  or.  for  lawyers,  a 
certificate  of  service.  Hearing  requests 
should  state  the  nature  of  the  writer's 
interest,  the  reason  for  the  request,  and 
the  issues  contested.  Persons  may 
request  notification  of  a  hearing  by 
writing  to  the  Secretary  of  the 
Commission. 

ADDRESSES:  Secretary.  Securities  and 
Exchange  Commission.  450  5th  Street. 
N.W.,  Washington.  DC  20549. 
Applicants.  Dvydght  L.  Cramer,  Western 
National  Life  Insurance  Company,  5555 
San  Felipe.  Suite  900.  Houston.  Texas 
77056.  Copies  to  Judith  A.  Hasenauer. 
Blazzard.  Grodd  &  Hasenauer.  P.C.  943 
Post  Road  East.  P.O.  Box  5108. 
Westport,  Connecticut  06881. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kevin  Kirchoff.  Senior  Counsel,  or 
Patrice  M.  Pitts,  Special  Counsel,  at 
(202)  942-0670.  Office  of  Insurance 
Products  (Division  of  Investment 
Management). 

SUPPLEMENTARY  INFORMATK)N:  The 
following  is  a  summary  of  the 
application;  the  complete  application  is 
available  for  a  ieeiiom  the  Public 
Reference  Branch  of  the  Commission. 

Applicants'  Representations 

1.  Western  National  is  a  stock  Hfe 
insurance  company  incorporated  under 
the  laws  of  the  State  of  Texas.  Western 
National  is  licensed  to  do  business  in  46 
states  and  the  District  of  Colimibia. 
WNL,  an  affiliate  of  Western  National, 
will  serve  as  distributor  of  the  Contracts. 
WNL  is  registered  as  a  broker-dealer 
under  the  Securities  Exchange  Act  of 
1934,  and  is  a  member  of  the  National 
Association  of  Seciuities  Dealers. 

2.  The  Separate  Account  was 
estabUshed  as  a  segregated  asset  account 
pursuant  to  a  resolution  of  the  Board  of 
Directors  of  Western  National  on 
November  9,  1994.  to  act  as  a  funding 
medium  for  certain  annuity  contracts. 
The  Separate  Accoimt  is  registered  with 
the  Commission  pursuant  to  the  1940 
Act  as  a  unit  investment  trust. 

3.  The  Separate  Account  presently 
consists  of  eight  subaccoimts.  each  of 
which  will  invest  in  the  shares  of  one 
of  the  portfolios  of  WNL  Series  Trust 
(the  "Trust").  Additional  subaccounts 
may  be  created  to  invest  in  any 
additional  portfolios  of  the  Trust  which 
may  be  added  in  the  future,  or  in  other 
funding  vehicles.  The  Trust  is  registered 


under  the  1940  Act  as  an  open-end 
management  investment  company. 

4.  Tne  assets  of  the  Separate  Accoimt 
are  the  property  of  Western  National. 
However,  the  assets  of  the  Separate 
Account,  equal  to  the  reserves  and  other 
contract  liabilities  with  respect  to  the 
Separate  Account,  are  not  chargeable 
with  liabilities  arising  out  of  any  other 
business  Western  National  may 
conduct.  Income,  gains  and  losses, 
whether  or  not  realized,  are,  in 
accordance  with  the  Contracts,  credited 
to  or  charged  against  the  Separate 
Account  without  regard  to  other  income 
gains  or  losses  arising  out  of  any  other 
business  Western  National  may 
conduct. 

5.  The  Existing  Contracts  are  available 
for  retirement  plans  which  do  not 
qualify  for  the  special  federal  tax 
advantages  pursuant  to  the  Internal 
Revenue  Code  and  for  retirement  plans 
which  do  qualify  for  the  federal  tax 
advantages  available  pursuant  to  the 
Internal  Revenue  Code. 

6.  The  minimum  initial  purchase 
payment  for  non-qualified  Existing 
Contracts  is  $5,000  and  for  qualified 
Existing  Contracts  is  $2,000.  The 
minimum  subsequent  purchase 
payment  for  non-qualified  Existing 
Contracts  is  $1,000  or,  if  the  automatic 
premium  check  option  is  elected,  $50. 
The  minimum  subsequent  purchase 
payment  for  qualified  Existing  Contracts 
is  $50.  The  maximum  total  purchase 
payments  Western  National  will  accept 
without  its  prior  approval  is  $500,000 
for  contract  owners  up  to  75  years  in 
age.  The  maximum  total  purchase 
payments  Western  National  will  accept 
without  its  prior  approval  for  contract 
owners  age  75  and  older  is  $250,000. 

7.  Western  National  will,  at  the  time 
of  the  initial  purchase  payment,  add  an 
additional  amount,  as  a  bonus 
("Bonus"),  equal  to  one  percent  (1%)  of 
such  purchase  payment.  Western 
National  reserves  the  right  to  limit  its 
payment  of  the  Bonus  to  $5,000.  If  the 
contract  owner  makes  a  withdrawal 
prior  to  the  seventh  contract  aimiversary 
in  excess  of:  (a)  up  to  10%  of  the 
contract  value  each  contract  year  or  (b) 
the  amount  permitted  imder  the 
systematic  withdrawal  option  (up  to 
10%  of  the  contract  value  each  contract 
year)  an  amount  equal  to  the  Bonus  will 
be  deducted  by  Western  National  from 
the  contract  value.  Western  National 
will  not  recapture  any  investment 
earnings  on  Uie  Bonus.  The  owner  does 
not  have  a  vested  interest  in  the 
principal  amount  of  the  Bonus  until 
seven  contract  years  have  elapsed  from 
the  date  of  the  Bonus  payment,  and 
until  that  time  the  Bonus  belongs  to 
Western  National. 


8.  The  Existing  Contracts  provide  for 
certain  guaranteed  death  benefits  during 
the  accimiulation  period.  The  standard 
death  benefit  provides  that  for  a  death 
occurring  prior  to  the  80th  birthday  of 
the  contract  owner,  or  the  oldest  joint 
owner,  the  death  benefit  during  the 
accimiulation  period  will  be  the  greater 
of:  (1)  the  purdiase  payments,  less  any 
withdrawals  including  any  previously 
deducted  contingent  deferred  sales 
charge;  or  (2)  the  contract  value 
determined  as  of  the  end  of  the 
valuation  period  during  which  Western 
National  receives  at  its  annuity  service 
office  both  due  proof  of  death  and  an 
election  of  the  payment  method;  or  (3) 
the  highest  step-up  value  prior  to  the 
date  of  death.  The  step-up  value  is  equal 
to  the  contract  value  on  each  seventh 
contract  anniversary  plus  any  purchase 
payments  made  after  such  contract 
anniversary  less  any  withdrawals  and 
contingent  deferred  sales  charge 
deducted  after  such  contract 
anniversary.  For  a  death  occurring  on  or 
after  the  SOth  birthday  of  the  owner,  or 
the  oldest  joint  owner,  the  death  benefit 
during  the  accumulation  period  will  be 
the  contract  value  determined  as  of  the 
end  of  the  valuation  period  during 
which  Western  National  receives  at  its 
aimuity  service  office  both  due  proof  of 
death  and  an  election  of  the  payment 
method. 

9.  The  Contracts  also  provide  for  an 
enhanced  death  benefit  (via  an 
endorsement)  if  selected  by  the  contract 
owner  ("Enhanced  Death  Benefit").  If 
the  owner  selects  the  Enhanced  Death 
Benefit,  for  a  death  occurring  prior  to 
the  75th  birthday  of  the  owner,  or  the 
oldest  joint  owner,  the  death  benefit 
will  be  the  greater  of  1,  2  or  3  above  (in 
paragraph  8)  or  the  total  amount  of 
purchase  payments  compounded  up  to 
the  date  of  death  at  3%  interest,  minus 
the  total  withdrawals  and  previously 
deducted  contingent  deferred  sales 
charges  compounded  up  to  the  date  of 
death  of  3%  interest,  not  to  exceed 
200%  of  purchase  payments,  less 
withdrawals  and  previously  deducted 
contingent  deferred  sales  charges.  For  a 
death  occurring  on  or  after  the  75th 
birthday  and  before  the  80th  birthday  of 
the  owner,  or  the  oldest  joint  owner,  the 
death  benefit  during  the  accimiulation 
period  will  be  the  greater  of  1,  2  or  3  (in 
paragraph  8)  above.  For  death  occurring 
on  or  after  the  80th  birthday  of  the 
owner,  or  the  oldest  joint  owner,  the 
death  benefit  during  the  accumulation 
period  will  be  the  contract  value 
determined  as  of  the  valuation  period 
during  which  Western  National  receives 
at  its  annuity  service  office  both  due 


proof  of  death  and  an  election  of  the 
payment  method. 

10.  Subject  to  any  limitations  imposed 
by  Western  National  on  the  number  of 
transfers  (currently  unlimited),  owners 
may  transfer  all  or  part  of  their  interest 
in  a  subaccount  or  during  the  annuity 
period  from  a  subaccount  to  the  general 
account  without  the  imposition  of  any 
fee  or  charge  if  there  have  been  no  more 
than  the  number  of  free  transfers 
permitted.  Currently,  there  are  no 
restrictions  on  the  number  of  transfers 
that  can  be  made  each  contract  year. 
However,  if  Western  National  does  limit 
the  number  of  transfers  in  the  future, 
owners  are  guaranteed  12  free  transfers 
during  the  accumulation  period  and  6 
free  transfers  during  the  aimuity  period. 
Currently,  Western  National  does  not 
impose  a  transfer  fee.  Western  National 
has  reserved  the  right  to  charge  a  fee  for 
transfers  in  the  future  which  will  not 
exceed  the  lesser  of  $25  or  2%  of  the 
amount  transferred. 

11.  Any  premium  taxes  relating  to  the 
Existing  Contracts  may  be  deducted 
from  the  purchase  payments  or  contact 
value  when  incurred.  Western  National 
currently  defers  the  charge  for  premium 
taxes  until  full  withdrawal  or 
annuitization.  However,  Western 
National  reserves  the  right  to  deduct  the 
premium  taxes  when  incurred.  Premium 
taxes  generally  range  from  0%  to  4%. 

12.  The  Contracts  do  not  provide  for 
a  front-end  sales  load  to  be  deducted 
from  purchase  payments.  However,  if  all 
or  a  portion  of  the  Contract  value  is 
withdrawn,  a  contingent  deferred  sales 
charge  (sales  load)  ("CDSC")  will  be 
calculated  at  the  time  of  each 
withdrawal  and  will  be  deducted  from 
the  contract  value.  This  charge 
reimburses  Western  National  for 
expenses  incurred  in  connection  with 
the  promotion,  sale  and  distribution  of 
the  Contracts.  The  CDSC  is  based  upon 
the  length  of  time  fitim  when  each 
purchase  payment  was  made  as  follows: 


Length  of  time  from  purchase 
payment  (number  of  years) 

Withdrawal 

charge 

(percent) 

1  

5 

2 

5 

3 

5 

4 .. 

4 

6 

3 
2 

7 

1 

8  or  more  

0 

After  the  first  contract  anniversary,  a 
withdrawal  of  up  to  10%  of  the  contract 
value,  determined  as  of  the  immediately 
preceding  contract  aimiversary,  may  be 
withdrawn  once  each  contract  year  on  a 


non-cumulative  basis  without  the 
imposition  of  the  CDSC. 

13.  Applicants  acknowledge  that  the 
CDSC,  if  applicable,  may  be  insufficient 
to  cover  all  costs  relating  to  the 
distribution  of  the  Contracts,  and  that  if 
a  profit  is  realized  from  the  Mortality 
and  Expense  Risk  Charge,  all  or  a 
portion  of  such  profit  may  be  offset  by 
distribution  expenses  not  reimbursed  by 
the  CDSC. 

14.  On  each  contract  anniversary, 
Western  National  will  deduct  a  charge 
to  reimburse  it  for  expenses  relating  to 
maintenance  of  the  Contracts  ("Contract 
Maintenance  Charge").  The  Contract 
Maintenance  Charge  is  currently  $30 
each  contract  year.  However,  during  the 
accumulation  period,  if  the  contract 
value  on  the  contract  anniversary  is  at 
least  $40,000,  then  no  Contract 
Maintenance  Charge  is  deducted.  If  a 
total  withdrawal  is  made  on  other  than 
a  contract  aimiversary  and  the  contract 
value  for  the  valuation  period  during 
which  the  total  withdrawal  is  made  is 
less  than  $40,000,  the  full  Contract 
Maintenance  Charge  will  be  deducted  at 
the  time  of  the  total  withdrawal.  During 
the  annuity  period,  the  Contract 
Maintenance  Charge  will  be  deducted 
pro-rata  from  annuity  payments 
regardless  of  contract  size  and  will 
result  in  a  reduction  of  each  annuity 
payment.  The  Contract  Maintenance 
Charge  will  be  deducted  from  the 
general  account  and  the  subaccoimts  in 
the  Separate  Account  in  the  same 
proportion  that  the  amount  of  the 
contract  value  in  the  general  account 
and  each  subaccount  bears  to  the  total 
contract  value. 

15.  Each  valuation  period  Western 
National  will  deduct  a  charge  equal  on 
an  annual  basis  to  .15%  of  the  average 
daily  net  asset  value  of  the  Separate 
Account  ("Administrative  Charge"). 
Western  National  represents  that  the 
Administrative  Charge  will  not  exceed 
expenses  and  will  not  be  increased 
should  it  prove  to  be  insufficient. 
Western  National  does  not  intend  to 
profit  from  the  Administrative  Charge, 
which  will  be  reduced  to  the  extent  that 
the  amount  of  the  charge  is  in  excess  of 
that  necessary  to  reimburse  Western 
National  for  its  administrative  expenses. 

16.  Western  National  will  assume 
certain  mortality  and  expense  risks 
under  the  Contracts.  To  compensate  it 
for  assuming  these  risks,  Western 
National  will  deduct  each  valuation 
period  a  charge  which  is  equal,  on  an 
annual  basis,  to  1.25%  of  the  average 
daily  net  asset  value  of  the  Separate 
Account  ("Mortality  and  Expense  Risk 
Charge").  Of  this  amount, 
approximately  .80%  is  attributable  to 
mortality  risks,  and  approximately  .45% 


is  attributable  to  expense  risks.  The 
Mortality  and  Expense  Risk  Charge  is 
guaranteed  by  Western  National  and 
cannot  be  increased.  Western  National 
anticipates  that  it  will  derive  a  profit 
from  this  charge. 

17.  The  mortality  risks  assumed  by 
Western  National  arise  from  its 
contractual  obligation  to  make  annuity 
payments  after  the  annuity  date 
(determined  in  accordance  with  the 
annuity  option  chosen  by  the  owner) 
regardless  of  how  long  all  annuitants 
Uve.  This  assures  that  neither  an 
annuitant's  own  longevity,  nor  an 
improvement  in  life  expectancy  greater 
than  that  anticipated  in  the  mortality 
tables,  will  have  any  adverse  effect  on 
the  annuity  payments  the  annuitant  will 
receive  under  the  Contract.  Further, 
Western  National  bears  a  mortality  risk 
because  it  guarantees  the  annuity 
purchase  rates  for  the  annuity  options 
under  the  Contracts  whether  for  a  fixed 
annuity  or  a  variable  annuity.  Also, 
there  is  a  mortality  risk  borne  by 
Western  National  with  respect  to  the 
standard  death  benefit  and  the  waiver  of 
the  CDSC  if  purchase  payments  have 
been  held  in  the  contract  less  than  seven 
contract  years. 

18.  The  expense  risk  assumed  by 
Western  National  is  that  all  actual 
expenses  involved  in  administering  the 
Contracts,  including  maintenance  costs, 
administrative  costs,  mailing  costs,  data 
processing  costs,  legal  fees,  accounting 
fees,  filing  fees  and  the  costs  of  other 
services  may  exceed  the  amount 
recovered  from  the  Contract 
Maintenance  Charge  and  the 
Administrative  Char^. 

19.  If  the  Owner  selects  the  Enhanced 
Death  Benefit,  each  valuation  period 
prior  to  the  75th  birthday  of  the  contract 
owner,  or  oldest  joint  owner.  Western 
National  will  deduct  a  chai^ge  from  the 
Separate  Account  which  is  equal,  on  an 
annual  basis,  to  .15%  of  the  average 
daily  net  asset  value  of  the  Separate 
Account  ("Enhanced  Death  Benefit 
Charge").  This  charge  compensates 
Western  National  for  assuming  the 
mortality  risks  for  the  Enhanced  Death 
Benefit.  Western  National  expects  to 
profit  from  this  charge. 

Applicants'  Legal  Analysis  and 
Conditions 

1.  Pursuant  to  Section  6(c)  of  the  1940 
Act  the  Commission  may,  by  order  upon 
application,  conditionally  or 
unconditionally  exempt  any  person, 
security,  or  transaction,  or  any  class  or 
classes  of  persons,  securities  or 
transactions,  from  any  provision  or 
provisions  of  the  1940  Act  or  from  any 
rule*or  regulation  thereunder,  if  and  to 
the  extent  that  such  exemption  is 
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necessary  or  appropriate  in  the  public 
interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  1940  Act. 

2.  Sections  26(a)(2)(C)  and  27(c)(2)  of 
the  1940  Act,  in  pertinent  part,  prohibit 
a  registered  unit  investment  trust  and 
any  depositor  thereof  or  underwriter 
therefor  from  selling  periodic  payment 
plan  certificates  unless  the  proceeds  of 
all  payments  (other  than  sales  load)  are 
deposited  with  a  qualified  bank  as 
trustee  or  custodian  and  held  under 
arrangements  which  prohibit  any 
payment  to  the  depositor  or  principal 
xmderwriter  except  a  fee,  not  exceeding 
such  reasonable  amoimt  as  the 
Commission  may  prescribe,  for 
performing  bookkeeping  and  other 
administrative  services  of  a  character 
normally  performed  by  the  bank  itself. 

3.  Applicants  request  an  order 
pursuant  to  Section  6(c)  of  the  1940  Act 
exempting  them  from  Sections 
26(a)(2)(C)  and  27(c)(2)  of  the  1940  Act 
to  the  extent  necessary  to  permit  the 
deduction  of  mortahty  and  expense  risk 
and  enhanced  death  benefit  charges 
from  the  assets  of  the  Separate  Account 
and  any  Future  Accounts  in  connection 
with  the  Existing  Contracts  and  Future 
Contracts. 

4.  Appbcants  assert  that  the  mortaUty 
and  expense  risk  charge  of  1.25%  is 
reasonable  in  relation  to  the  risks 
assumed  by  Western  National  under  the 
Existing  Contracts  and  reasonable  in 
amount  as  determined  by  industry 
practice  with  respect  to  comparable 
annuity  products.  Applicants  state  that 
these  determinations  are  based  upon  an 
analysis  of  the  mortality  risks  (taking 
into  consideration  such  factors  as  the 
guaranteed  annuity  purchase  rates),  the 
expense  risks  (taking  into  accoimt  the 
existence  of  charges  against  the  Separate 
Accoimt  assets  for  other  than  mortality 
and  expense  risks),  the  estimated  costs 
for  certain  product  features  and  industry 
practice  with  respect  to  comparable 
variable  annuity  products.  Western 
National  undertakes  to  maintain  at  its 
principal  office  a  memorandimi, 
available  to  the  Commission,  setting 
forth  in  detail  the  products  analyzed 
and  the  methodology  and  results  of  this 
analysis. 

5.  Apphcants  assert  that  the  charge  of 
0.15%  for  the  Enhanced  Death  Benefit  is 
reasonable  in  relation  to  the  risks 
assumed  by  Western  National  under  the 
Existing  Contracts  for  providing  the 
Enhanced  Death  Benefit.  Western 
National  undertakes  to  maintain  at  its 
home  office  a  memorandum,  available 
to  the  Commission  upon  request,  setting 
forth  in  detail  the  methodology  used  in 
determining  that  the  risk  charge  of 


0.15%  for  the  enhanced  death  benefit  is 
reasonable  in  relation  to  the  risks 
assxuned  by  Western  National  under  the 
Existing  Contracts. 

6.  Applicants  represent  that,  before 
relying  on  exemptive  relief  requested  in 
this  application  in  connection  with 
Future  Contracts,  Applicants  will 
determine  that  any  enhanced  death 
benefit  risk  charges  under  such 
contracts  are  reasonable  in  relation  to 
the  related  risks  assimied  by  Western 
National  under  such  Futiire  Contracts. 
AppUcants  represent  that  Western 
National  will  maintain  and  make 
available  to  the  Commission  upon 
request  a  memorandum  setting  forth  ia 
detail  the  methology  used  in  making 
that  determination  with  respect  to 
Future  Accounts. 

7.  Applicants  represent  that,  before 
relying  on  exemptive  relief  requested  in 
this  appUcation  in  connection  with 
Future  Contracts.  Applicants  will 
determine  that  any  mortality  and 
expense  risk  charges  under  such 
contracts  are  reasonable  in  amount  as 
determined  by  industry  practice  with 
respect  to  comparable  annuity  products 
and/or  reasonable  in  relation  to  the  risks 
assimied  by  Western  National. 
Applicants  represent  that  Western 
National  will  maintain  and  make 
available  to  the  Commission  upon 
request  a  memorandum  setting  forth  the 
basis  of  such  conclusion  with  respect  to 
the  Future  Accounts. 

8.  Western  National  has  concluded 
that  there  is  a  reasonable  likelihood  that 
the  Separate  Account's  distribution 
financing  arrangement  will  benefit  the 
Separate  Account  and  its  investors. 
Western  National  represents  that  it  will 
maintain  and  make  available  to  the 
Commission  upon  request  a 
memorandum  setting  forth  the  basis  of 
such  conclusion. 

9.  AppUcants  represent  that,  before 
relying  on  exemptive  relief  requested  in 
this  appUcation  in  connection  with 
Future  Contracts  or  Future  Accounts, 
AppUcants  will  determine  that  there  is 
a  reasonable  likelihood  that  the 
distribution  financing  arrangement  will 
benefit  the  Separate  Account  and  its 
investors  or  Future  Accounts  and  their 
investors.  Western  National  represents 
that  it  will  maintain  and  make  available 
to  the  Commission  upon  request  a 
memorandum  setting  forth  the  basis  of 
such  conclusion. 

10.  Western  National  represents  that 
the  assets  of  the  Separate  Account  and 
any  Future  Accounts  will  be  invested 
only  in  underlying  mutual  funds  which 
underfake,  in  the  event  they  should 
adopt  a  plan  for  financing  distribution 
expenses  pursuant  to  Rule  12b-l  under 
the  1940  Act,  to  have  such  plan 


formulated  and  approved  by  their  board 
of  directors,  the  majority  of  whom  are 
not  "interested  persons"  of  such  funds 
within  the  meaning  of  Section  2(a)(19) 
of  the  1940  Act. 

11.  AppUcants  request  an  order 
pursuant  to  Section  6(c)  of  the  1940  Act 
exempting  them  from  Sections  2(a)(32). 
22(c).  26(a)(2)(C).  27(c)(1),  27(c)(2)  and 
27(d)  of  the  1940  Act,  and  from  Rule 
22c-l  promulgated  thereunder,  to  the 
extent  necessary  to  permit  Western 
National  to  issue  Contracts  providing  for 
the  Bonus  and  its  recapture  if  the  owner 
makes  a  withdrawal  prior  to  the  seventh 
contract  anniversary  in  excess  of  10%  of 
the  contract  value  each  contract  year. 

12.  AppUcants  represent  that  contract 
owners  do  not  have  a  vested  interest  in 
the  principal  amount  of  the  Bonus  until 
seven  contract  years  have  elapsed  from 
the  date  of  payment  of  the  Bonus  by 
Western  National  and  that,  until  such 
time,  the  Bonus  is  the  property  of 
Western  National. 

13.  AppUcants  represent  that  it  is  not 
administratively  feasible  for  them  to 
track  the  Bonus  amounts  in  the  Separate 
Account.  Accordingly,  the  Mortality  and 
Expense  Risk  Charge,  the 
Achninistrative  Charge  and,  when 
applicable,  the  Enhanced  Death  Benefit 
Charge  (collectively,  the  "Asset-Based 
Charges"),  will  be  assessed  against  the 
entire  value  of  each  Contract  holder's 
account,  including  the  Bonus  amount, 
even  during  the  period  when  the 
Owner's  interest  in  the  Bonus  has  not 
vested  (the  first  seven  Contract  years). 
As  a  result,  during  the  first  seven  years 
of  each  Contract  that  includes  a  Bonus, 
the  aggregate  Asset-Based  Charges 
assessed  will  be  higher  than  those  that 
would  be  charged  if  the  Contract  did  not 
include  the  Bonus. 

14.  AppUcants  represent  that  the 
Bonus  and  its  recapture  will  involve 
none  of  the  abuses  to  which  Sections 
2(a)(32),  22(c),  26(a)(2)(C).  27(c)(1), 
27(c)(2),  and  27(d)  of  the  1940  Act  and 
Rule  22c-l  thereunder  were  intended  to 
prevent.  AppUcants  also  state  that  the 
Bonus  wiU  be  attractive  to  and  in  the 
interest  of  investors  because  it  will 
permit  owners  to  put  101%  of  their 
purchase  payments  to  work  for  them  in 
the  selected  investment  options. 
AppUcants  further  explain  that  the 
earnings  attributable  to  the  Bonus 
always  wiU  be  retained  by  the  owmer, 
and  the  principal  amount  of  the  Bonus 
also  will  be  retained  if  the  initial 
purchase  payment  is  not  withdrawn  for 
seven  contract  years. 

15.  Applicants  submit  that  their 
request  for  exemptive  reUef  would 
promote  competitiveness  in  the  variable 
annuity  contract  market  by  eliminating 
the  need  for  redundant  exemptive 
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appUcations.  thereby  reducing 
Applicants'  administrative  expenses 
and  maximizing  the  efficient  use  of  their 
resources.  AppUcants  further  submit 
that  the  delay  and  expense  involved  in 
having  repeatedly  to  seek  exemptive 
reUef  would  impair  their  abiUty 
effectively  to  take  advantage  of  business 
opportunities  as  they  arise.  Further,  if 
Applicants  were  required  repeatedly  to 
seek  exemptive  relief  with  respect  to  the 
same  issues  addressed  in  this 
application,  investors  would  not  receive 
any  benefit  or  additional  protection. 

Conclusion 

For  the  reasons  summarized  above. 
Applicants  represent  that  the 
exemptions  requested  are  necessary  and 
appropriate  in  the  pubUc  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  poUcy  and  provisions  of 
the  1940  Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Depu  ty  Secretary. 

|FR  Doc.  95-15118  Filed  &-20-95;  8:45  am) 
BILUNO  CODE  W10-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highwray  Administration 

Supplemental  Environmental  Impact 
Statement;  Wilmington,  New  Hanover 
County,  North  Carolina 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Notice  of  intent. 

summary:  The  FHWA  is  issuing  this 
Notice  to  advise  the  public  that  a  second 
Supplemental  Environmental  Impact 
Statement  (SEIS)  will  be  prepared  for 
the  two  western-most  sections  (just  east 
of  23rd  Street  to  U.S.  117  and  3rd  Street 
east  of  the  Northeast  Cape  Fear  River 
Bridge)  of  the  proposed  highway  project 
(Smith  Creek  Parkway:  State  Project  No. 
8.2250103;  T.I.P.  No.  U-92;  Federal 
Project  No.  MAM-5851(2))  north  of  U.S. 
17  (Market  Street)  in  Wihnington.  North 
Carolina. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Roy  C.  Shelton,  Operations 
Engineer,  Federal  Highway 
Achninistration,  310  New  Bern  Avenue, 
Suite  410,  Raleigh,  North  Carolina 
27601.  Telephone  (919)  856-4350. 
SUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the  North 
Carolina  Department  of  Transportation 
(NCDOT),  will  prepare  a  second 
Supplemental  Environmental  Impact 


Statement  (SEIS)  for  the  assessment  of  a 
new  alignment  for  the  two  western-most 
sections  (approximately  2.2  miles)  of 
Smith  Creek  Parkway  in  Wilmington, 
North  Carolina.  The  original  FEIS 
(FWHA-NC-EIS-77-03-F)  was 
completed  September  24,  1980.  The 
SEIS  (FHWA-NC-^S-77-03-FS)  was 
completed  July  15, 1991.  The  eastern- 
most sections  of  Smith  Creek  Parkway, 
approved  under  the  first  SEIS.  are 
currently  under  construction  or  will  be 
under  construction  by  September.  1995 

The  first  SEIS  previously  identified  a 
preferred  alternative  which  would  be 
located  south  of  Smith  Creek  and  would 
pass  through  the  Burnt  Mill  Creek 
Landfill.  Due  to  unknowrn  hazardous 
material  involvement  related  to 
construction  of  the  preferred  alternative 
over  the  Burnt  Mill  Creek  Landfill  site 
and  an  unresolved  noise  conflict  with 
the  Carolco  Film  Studios  (formerly  DEC 
Film  Studios),  a  series  of  alternatives 
north  of  Smith  Creek  were  additionally 
evaluated. 

The  proposed  action  will  evaluate  a 
northern  alternative  for  the  western- 
most sections  only.  The  preferred 
northern  alternative  avoids  the  vicinity 
of  the  Burnt  Creek  Landfill  site  and 
surrounds,  as  well  as  the  Carolco  Film 
Studios,  by  extending  Smith  Creek 
Parkway  northwest,  crossing  Smith 
Creek  near  23rd  Street,  and  crossing 
back  over  Smith  Creek  just  southeast  of 
U.S  117  (Castle  Hayne  Road).  Recent 
study  of  the  area  north  of  Smith  Creek 
indicates  this  area  is  a  reasonable  and 
feasible  alternative  route 

No  formal  scoping  meeting  is 
planned.  A  pubUc  involvement  program 
has  been  developed  for  the  project.  The 
draft  SEIS  will  be  available  for  pubUc 
and  agency  review  and  comment  prior 
to  the  pubUc  hearing.  To  assiu^  the  full 
range  of  issues  related  to  this  proposed 
action  are  addressed  and  all  significant 
issues  identified,  comments  and 
suggestions  are  invited  from  all 
interested  parties.  Comments  or 
questions  concerning  this  proposed 
action  should  be  directed  to  the  FHWA 
at  the  address  provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Research, 
Planning  and  Construction.  The  Regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program.) 

Issued  on:  June  13. 1995. 
Roy  C  Shehon, 
Operations  Engineer,  Raleigh. 
[FR  Doc.  95-15193  Filed  6-20-95;  8:45  am] 
BtLLMG  CODE  4*10-22-M 


National  Highway  Traffic  Safety 
Administration 

[Docket  No.  95-49;  Notica  1] 

General  Motors  Corporation;  Receipt 
of  Application  for  Decision  of 
Inconsequential  Noncompliance 

General  Motors  Corporation  (CM)  of 
Warren,  Michigan,  has  determined  that 
some  of  its  vehicles  fail  to  comply  with 
the  requirements  of  49  CFR  571.108, 
Federal  Motor  Vehicle  Safety  Standard 
(FMVSS)  No.  108,  "Lamps,  Reflective 
Etevices,  and  Associated  Equipment," 
and  has  filed  an  appropriate  report 
pursuant  to  49  CFR  Part  573,  "Defect 
and  Noncompliance  Reports."  CM  has 
also  appUed  to  be  exempted  from  the 
notification  and  remedy  requirements  of 
49  U.S.C.  Chapter  301— "Motor  Vehicle 
Safety"  on  the  basis  that  the 
noncompliance  is  inconsequential  to 
motor  vehicle  safety. 

This  notice  of  receipt  of  an 
application  is  published  under  49 
U.S.C.  30118  and  30120  and  does  not 
represent  any  agency  decision  or  other 
exercise  of  judgment  concerning  the 
merits  of  the  appUcation. 

In  FMVSS  No.  108,  Table  III  Usts  turn 
signal  lamps  as  required  equipment. 
Society  of  Automotive  Engineers'  (SAE) 
Standard  J588,  NOV84.  incorporated  by 
reference  in  Table  ID,  provides  that  the 
photometric  requirements  for  turn 
signal  lamps  may  be  met  at  zones  or 
groups  of  test  points,  instead  of  at  each 
individual  test  point.  Within  a  zone,  the 
lamp  is  permitted  to  fail  at  individual 
test  points  as  long  as  the  total  Ught 
intensity  of  all  the  test  points  within  the 
zone  is  not  below  the  specified  level  for 
the  zone.  SAE  J588  specifies  four  such 
zones  for  turn  signals. 

During  the  period  of  September  1990 
through  1995,  GM  manufactured 
approximately  544,420  Buick  Centuries 
on  which  the  turn  signal  lamps  failed  to 
meet  the  photometric  requirements 
referenced  in  Table  ID  of  FMVSS  No. 
108.  Of  the  four  zones  tested  on  the  turn 
signal  lamps,  zones  1,  2,  and  4  met  the 
requirements,  while  zone  3  did  not.  The 
required  Ught  intensity  for  zone  3  is 
2,375  candela  (cd).  When  tested.  17  of 
the  subject  lamps  produced,  on  average, 
a  Ught  intensify  of  approximately  2,145 
cd  or  90  percent  of  the  required 
intensity.  The  three  compUant  zones 
exceed  the  Ught  intensity  requirements 
by  at  least  20  percent. 

GM  supports  its  appUcation  for 
inconsequential  noncompUance  writh 
the  foUowing: 

The  differetice  between  the  FMVSS  108 
requirement  for  zone  3  and  the  average 
performance  of  the  subject  lamps  is 
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imperceptible  to  the  human  eye.  The  average 
performance  value  for  zone  3  for  all  17  tested 
lamps  is  10  percent  below  the  2375  cd 
federal  requirement,  and  every  lamp  fell 
within  20  percent  of  that  requirement 
(ranging  from  - 1%  to  - 18%  of  the 
requirement).  As  acKnowledged  in  NHTSA's 
notices  granting  other  similar  petitions  for 
determination  of  inconsequential 
noncompliance,  and  as  demonstrated  in  the 
recent  study  (DOT  HS  808  209,  Final  Report 
dated  September  1994)  sponsored  by  the 
agency  Driver  Perception  of  Just  Noticeable 
Difference  in  Signal  Lamp  Intensities,  a 
change  in  luminous  intensity  of 
approximately  29  percent  is  required  before 
the  human  eye  can  detect  a  difference 
between  the  two  lamps.  (See.  e.g..  Notice 
granting  petition  by  Subaru  of  America  (56 
Fed.  Reg.  59971):  and  Notice  granting 
petition  by  Hella,  Inc.  (55  Fed.  Reg.  37602).) 
Since  the  average  discrepancy  for  the  Buick 
lamp  is  only  10%  with  a  maximum  measured 
discrepancy  of  18%.  the  subject  lamps  do  not 
compromise  motor  vehicle  safety  as  the 
noncompliance  is  not  detectable  by  the 
human  eye. 

The  subject  lamps  otherwise  meet  or 
exceed  all  other  requirements  of  FMVSS  108. 
including  the  requirement  of  SAE  1588, 
November  1984,  that  "the  measured  values  at 
each  test  point  shall  not  be  less  than  60%  of 
the  minimum  value  in  Table  3  IPhotometric 
Design  Guidelines]." 

GM  is  not  aware  of  any  accidents,  injuries, 
owner  complaints  or  field  reports  related  to 
this  condition. 


Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  on  the  application  of  GM 
described  above.  Comments  should  refer 
to  the  docket  number  and  be  submitted 
to:  Docket  Section.  National  Highway 
Traffic  Safety  Administration,  Room 
5109,  400  Seventh  Stoeet.  SW., 
Washington,  D.C.  20590.  It  is  requested 
but  not  required  that  six  copies  be 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  below  will  be  considered.  The 
appUcation  and  supporting  materials, 
and  all  comments  received  after  the 
closing  date,  will  also  be  filed  and  will 
be  considered  to  the  extent  possible. 
When  the  application  is  granted  or 
denied,  the  notice  will  be  published  in 
the  Federal  Register  pursuant  to  the 
authority  indicated  below. 

Comment  closing  date:  July  21, 1995. 

(15  U.S.C.  1417;  delegations  of  authority  at 
49  CFR  1.50  and  501.8) 

Issued  on  June  14, 1995. 
Barry  Felrice, 

Associate  Administrator  for  Safety 
Performance  Standards. 
IFR  Doc.  95-15087  Filed  6-20-95;  8:45  am) 
BILUNO  CODE  4910-«»-M 


Research  of  Special  Programs 
Administration 

Grants  and  Denials  of  Applications  for 
Exemptions 

agency:  Research  and  Special  Programs 
Administration,  DOT. 

ACTION:  Notice  of  grants  and  denials  of 
applications  for  exemptions. 

SUMMARY:  In  accordance  with  the 
procediu«s  governing  the  application 
for,  and  the  processing  of,  exemptions 
from  the  Department  of  Transportation's 
Hazardous  Materials  Regulations  (49 
CFR  Part  107,  Subpart  B),  notice  is 
hereby  given  of  the  exemptions  granted 
in  January  thru  May  1995.  The  modes  of 
transportation  involved  are  identified  by 
a  number  in  a  "Nature  of  Application" 
portion  of  the  table  below  as  follows: 
1— Motor  vehicle,  2— Rail  freight,  3 — 
Cargo  vessel,  4 — Cargo  aircraft  only,  5 — 
Passenger-carrying  aircraft.  Application 
numbers  prefixed  by  the  letters  EE 
represent  applications  for  Emergency 
Exemptions. 


Application 
Nc. 


2709-P 


3126-P 
3549-P 
5022-P 

5022-P 

5704-P 

5704-P 
^       6293-P 

661 4-P 

6691-P 
6691-P 


Exemption  No. 


DOT-e  2709  ... 

DOT-E3126  ... 
DOT-E  3549  ... 
DOT-E  5022  ... 

DOT-E  5022  ... 

DOT-E  5704  .. 

DOT-E  5704  .. 
DOT-E  6293  .. 
DOT-E  6614  .. 

DOT-E  6691  .. 

DOT-E  6691  .. 


Applicant 


AINant  Techsy stems.  Inc., 
New  Brighton.  MN. 


Alliant  Techsystems.  Inc., 
New  Brighton,  MN. 

EG&G  Star  City,  Inc., 
Miamistxjrg,  OH. 

Alliant  Techsystems,  Inc., 
New  Brighton,  MN. 

U.S.  Department  of  En- 
ergy, Washington,  DC. 

Chemical  Waste  Manage- 
ment, Inc..  Oak  Brook, 
IL 

Alliant  Techsystems,  Inc., 
New  Brighton,  MN. 

Alliant  Techsystems,  Inc.. 
New  Brighton,  MN. 

Sierra  Chemical  Co., 
Spartcs,  NV. 

SheSam,  Inc.  T/A  Wilson 
Suppiy,  Cumberland, 
MD. 

ILL-MO  Products  Com- 
pany/Jacksonville. IL 


Regulation(s)  affected 


49  CFR  173.62,  173.93, 

176.76(h),  177.821, 

177.834  (l)(1). 

177.835(k),  46CFR 

Part  146. 
49  CFR  173.62,  177.821. 

177.822(b).  177.835(k). 
49  CFR  173.65  (a), 

173.77. 
49  CFR  174.101(L). 

174.104(d).  174.112(a). 

174.86,  177.834(l)(1). 
49  CFR  174.1 01  (L). 

174.104(d),  174.112(a). 

174.86,  177.834(0(1). 
49  CFR  173.62,  173.93(e) 


49  CFR  173.62,  173.93(e) 

49  CFR  17321(b). 

173248. 
49  CFR  173.245, 

173263(a)  (28)  and 

173277  (a)(6). 
49  CFR  173.34(e)  (15)(l), 

Part  107.  SubfMrt  B, 

Appendix  B. 
49  CFR  173.34(e)  (15)(l). 

Part  107.  SutJfMrtB. 

Appendix  B. 


Nature  of  exemption  thereof 


To  become  a  party  to  exemption  2709.  (Modes  1.  3) 

To  become  a  party  to  exemption  3126.  (Mode  1) 
To  become  a  party  to  exemptk>n  3549.  (Modes  1 .  2) 
To  become  a  party  to  exemption  5022.  (Modes  1. 2) 

To  become  a  party  to  exemption  5022.  (Modes  1 ,  2) 


To  become  a  party  to  exemption  5704.  (Modes  l ,  2, 
3) 

To  become  a  party  to  exemption  5004.  (Modes  1,  2. 

3) 
To  become  a  party  to  exemptk>n  6293.  (Mode  1) 

To  become  a  party  to  exemption  6614.  (Mode  1) 


To  become  a  party  to  exemption  6691.  (Modes  1.  2. 
3.4) 

To  become  a  party  to  exemption  6691.  (Modes  1,  2. 
3.4) 


Applk:ation 
No. 

Exerrption  No. 

Applicant 

Regulaton(s)  affected 

Nature  of  exemption  thereof 

6691-P  

DOT-E  6691  ... 

Ralmy  Corporation,  d/b/a 

49  CFR  173.34(e)  (15)(i), 

To  become  a  party  to  exemptron  6691 .  (Modes  1 ,  2. 

WekJers  Supply,  Erie. 

Part  107,  Subpart  B. 

3,4) 

PA. 

Appendix  B. 

6691-P  

DOT-E  6691  ... 

Ohio  Air  Products  of  Can- 

49 CFR  173.34(e)  (15)(i). 

To  become  a  party  to  exemption  6691 .  (Modes  1 .  2, 

ton,  Inc..  Canton,  OH. 

Part  107,  Subpart  B, 
Appendix  B. 

3.4) 

6691-P  

DOT-E  6691  ... 

Wolfenden  Industries,  Inc., 

49  CFR  173.34(e)  (15)(0, 

To  become  a  party  to  exemption  6691 .  (Modes  1.2. 

Cleveland,  OH. 

Part  107.  Subparts, 
Appendix  B. 

3.4) 

6743-P  

DOT-E  6743  ... 

LP.  Rock  Corp.,  Parsip- 
pany,  NJ. 

49  CFR  173.114  (a)(h)(3). 
173.182. 

To  become  a  party  to  exemption  6743.  (Mode  1) 

7616-P  

DOT-E  7616  ... 

Wheeling  &  Lake  Erie 
Railway  Company, 
Brewster,  OH. 

49  CFR  172200(a), 
172204(a),  172204(d). 
174.12,  174.24(a). 
17425(b)(2),  174.3. 

To  become  a  party  to  exemption  7616.  (Mode  2) 

8009-P  

DOT-E  8009  ... 

Texas  Gas  Transmission 
Corporatk)n. 
Owensboro.  KY. 

49  CFR  173.301(d)(2), 
173.302(a)(3). 

To  beconw  a  party  to  exemptkm  8009.  (Mode  1) 

8230-P  

DOT-E  8230  ... 

Olin  Corporatron,  Stanford. 

49  CFR  173268(b)(6), 

To  become  a  party  to  exemptton  8230.  (Modes  1 ,  2, 

CT. 

173269(a)  (4). 

3,4) 

8236-P  

DOT-E  8236  ... 

Howard  Temes  Packaging 

49CFR  171.11  (see  para- 

To become  a  party  to  exemptkw  8236.  (Modes  1.  2, 

Company,  Redford,  Ml. 

graphed.),  173.153. 
173.154,  175.3. 

3,4) 

8249-X  

DOT-E  8249  ... 

LPS  Industries,  Inc..  New- 

49 CFR  172203,  172.400, 

To  modify  exemption  to  provide  for  zipper  rectosabte 

ark.  NJ. 

172.402,  172.504, 
173.150,  173.151, 
173.152,  173.153. 
173.154.  173.201. 

banier  bags  as  inskJe  container  for  use  in  trans- 
porting limited  quantities  of  vanous  hazardous  ma- 
terials. (Modes  1,2,4,5) 

• 

173202.  173.203. 
173211,173.212, 
173213.  17325.  175.3. 

8264-P  

DOT-E  8264  ... 

Alliant  Techsystems,  Inc., 

49  CFR  173.93 

To  t)ecome  a  party  to  exemptron  8264.  (Modes  1 ,  2) 

New  Brighton,  MN. 

8265-P  

DOT-E  8265  ..-. 

Alliant  Tectisystems,  Inc., 
New  Brighton,  MN. 

49  CFR  173.197a.  173.93, 
177.838(g). 

To  become  a  party  to  exempbon  8265.  (Modes  1 ,  2) 

8273-P  

DOT-E  8273  ... 

Howard  Temes  Packaging 

49  CFR  171.11  (see  para- 

To become  a  party  to  exemptron  8273.  (Modes  1 ,  2. 

Company.  Redford.  Ml. 

graph  8.d.),  173.153, 
173.154,  175.3. 

3.4) 

8273-P  

DOT-E  8273  ... 

Crysler  Corporatkxi.  Cen- 

49 CFR  171.11  (see  para- 

To become  a  party  to  exemptkxi  8273.  (Modes  1 .  2, 

ter  Line.  Ml. 

graphed.),  173.153. 
173.154.175.3. 

3,4) 

8451-P  

DOT-E  8451  ... 

EG&G  Star  City,  Inc.. 

49  CFR  173.65, 

To  become  a  party  to  exemptron  8451 .  (Modes  1 ,  2. 

Miamistxjrg,  OH. 

173.86(e),  175.3. 

3.4) 

8451-P  

DOT-E  8451  ... 

Remington  Arms  Co.,  Irx:., 

49  CFR  173.65, 

To  become  a  party  to  exemption  8451 .  (Modes  1 ,  2, 

Wilmington,  DE. 

173.86(e),  175.3. 

3,4) 

8451-P  

DOT-E  8451  ... 

Owen  Oil  Tools,  Inc.,  Fort 

49  CFR  173.65, 

To  become  a  party  to  exemptkxi  8451 .  (Modes  l ,  2. 

Worth.  TX. 

173.86(e),  175.3. 

3.4) 

8451-P  

DOT-E  8451  ... 

Organk;  Technotogy,  Inc., 

49  CFR  173.65, 

To  become  a  party  to  exemptron  8451 .  (Modes  1 .  2. 

Fort  Worth,  TX. 

173.86(e).  175.3. 

3.4) 

8453-P  

DOT-E  8453  ... 

Bisfx>p  Brothers  Hauling. 

49  CFR  173.114a 

To  become  a  party  to  exemptron  8453.  (Modes  1 ,  3) 

Inc..  Jasper.  AL 

8554-P  

DOT-E  8554  ... 

L  P.  Rock  Corp..  Parsip- 
pany.  NJ. 

49  CFR  173.114a, 
173.154,  173.93. 

To  become  a  party  to  exemptkxi  8554.  (Modes  1 .  3) 

8627-X  

DOT-E  8627  ... 

Petrolite  Corporation. 

49  CFR  173201,  173.202, 

To  modify  exemption  to  provkJe  for  a  2"  ptptng,  rear- 

Saint Louis.  MO. 

173203,  178253. 

rangement  of  the  •"manifoW"  design  to  two  levels, 
enlargement  of  the  skkJ  frame  to  10"  in  height  for 
shipment  of  vanous  hazardous  materials  classed 
as  Class  3>  (Mode  1) 

881 5-P  

D0T-€8815... 

ETi  Explosives  Tecfv 

49  CFR  173.62 

To  authorize  party  status  and  modify  exenptkxi  to 
provide  for  additional  blasting  agents.  (Mode  1 ) 

notogies  Intematwnal. 

Inc..  Wilmington,  DE. 

8845-P  

DOT-E  8845  ... 

Hitwell  Surveys,  Inc.. 
Forth  Worth.  TX. 

49  CFR  173.110  (c)(1), 
173.80(b),  173.80(c). 

To  become  a  party  to  exemption  8845.  (Modes  1 ,  3) 

8958-X  

DOT-E  8958  ... 

Goex,  Inc..  Moosic,  PA  .... 

49  CFR  172.101  

To  modify  the  exemptkxi  to  provide  for  cargo  vessel 
as  an  additional  mode  of  transportatkxi.  (Modes  1 , 
2,3) 

To  become  a  party  to  exemptkxi  8967.  (Mode  1 ) 

8967-P  

DOT-E  8967  ... 

Alliant  Techsystems.  Inc., 

49  CFR  173.93  (a)(11) 

New  Brighton,  MN. 

9275-P  

DOT-E  9275  ... 

Lerner,  Columbus,  OH  

49  CFR  Parts  100-199  .... 

To  become  a  party  to  exemptkxi  9275.  (Modes  1 .  2, 
3.  4. 5) 
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Application 
No. 


9275-P 
9275-P 
9275-P 
9346-P 
9443-P 
9579-P 
961 7-P 

9696-X 
9723-X 


9723-P  ... 
9723-P  ... 
9723-P  ... 

10097-P  . 
1025e-X  . 
10256-X  . 

10256-X  . 

10307-P  . 
10441-P  . 
10441-P 

10441-P 

10441-P 
10623-P 

10688-P 
1071 7-P 


10751-P 
10751-P 


10751-P 


Exemption  No. 


Applicant 


Regulation(s)  affected 


DOT-E  9275  ... 
DOT-E  9275  ... 
DOT-e  9275  ... 
d6t-€  9346  ... 
DOT-E  9443  ... 
DOT-E  9579  ... 
DOT-E  9617  ... 

DOT-E  9696  ... 
DOT-E  9723  ... 

DOT-E  9723  .. 
DOT-E  9723  .. 
DOT-E  9723  .. 
DOT-E  10097 
DOT-E  10256  . 
DOT-E  10256  . 

DOT-E  10256  . 

DOT-E  10307  . 
DOT-E  10441  . 
DOT-E  10441  . 

DOT-E  10441  . 

DOT-E  10441  . 
DOT-E  10623  . 

DOT-E  10688  . 
DOT-E  10717 


DOT-E  10751 
DOT-E  10751 


DOT-E  10751 


Ttie  Limited  Stores,  Co- 
lumbus. OH. 
Ungerer  Company,  Lincoln 

Park,  NJ. 
Parlux  Fragrances,  Inc., 

Pompano  Beach.  FL 
Stolttiaven  (Chicago)  Inc.. 

Chicago.  IL. 
Alliant  Techsystems.  Inc., 

New  Brighton,  MN. 
Intermountain  IRECO. 

Inc..  Gillette.  WY. 
Cherokee  Products.  Inc.. 

Jefferson  City.  TN. 

Fluoroware,  Inc.,  Chaska, 
MN. 


Aqua-Tech,  Inc.,  Port 
Washington,  Wl. 


ADCOM  Express,  Inc., 
Tinley  Park,  IL 

RESNA  Industries,  inc., 
BakersfieW,  CA. 

Clean  Venture,  Inc.,  Eliza- 
beth, NJ. 

Alliant  Techsystems,  Inc., 
New  Brighton,  MN. 

03  Comdyne  Cylinders, 
Inc.,  West  Liberty,  OH. 

03  Comdyne  Cylinders, 
Inc.,  West  Liberty,  OH. 

Q3  Conndyne  Cylinders.  ' 
Inc..  West  Liberty.  OH. 


Tosco  Refining  Company. 
Concord,  CA. 

sew  Waste.  Inc.  South 
Kearney,  NJ. 

Advanced  Environmental 
Technology  Corporation, 
Flanders,  NJ. 

California  Advanced  Envi- 
ronmental Technotogy 
Corp.,  Hayward,  CA. 

ETSS  of  Ohio,  Inc..  Tipp 
City.  OH. 

Island  Gases  Limited.  Ju- 
piter, FL. 

Kenai  Air  Alaska,  Inc.. 
Kenai.  AK. 

Procor  Limited,  East  Chi- 
cago, IN. 

QEI.  Inc.,  Whitesburg,  GA 
WESCO  (Western  Explo- 
sive Systems  Com- 
pany). Salt  Lake  City. 
UT. 
ETI  Explosives  Tech- 
nologies International, 
Inc.,  Wilmington,  DE. 


49  CFR  Parts  100-199  .... 
49  CFR  Parts  100-199  .... 
49  CFR  Parts  100-199  .... 

49  CFR  174.67(a)(2)  

49  CFR  173.92(b).  175^  . 
49  CFR  173.154(a)  (18)... 

49  CFR  176.83(a). 

177.835(g).  177.848(f). 

Part  107,  Appendix  B(1). 
49  CFR  173.158,  Part 

173.  Subpart  E. 


Nature  of  exemptkxi  ttiereof 


49  CFR  177.848(b) 

49  CFR  177.848(b) 
49  CFR  177.848(b) 
49  CFR  177.848(b) 


49  CFR  173.88  (e)(2)(ii), 
173.92(a)(1),  173.92(b). 

49  CFR  173.302(a)(1), 
173.305  (a)  and  (d). 

49  CFR  173.302(a)(1). 
173.305(a)  and  (d). 

49  CFR  173.302(a)(1). 
173.305  (a)  and  (d). 


49  CFR  179.200-18, 

179201-1. 
49  CFR  177.848 


49  CFR  177.848 


49  CFR  177.848 


49  CFR  177.848 


49  CFR  172.203,  173.318. 

173.32,  176.76(h), 

178.338. 
49  CFR  175.310(C)   


49  CFR  173.31  RETEST 
TABLE  1 .  Retest  Table 
1. 

49  CFR  177.848 

49  CFR  177.848 


49  CFR  177.848 


To  become  a  party  to  exemptwn  9275.  (Modes  1 .  2. 

3.  4.  5) 
To  become  a  party  to  exemption  9275.  (Modes  1 .  2. 

3,  4.  5) 
To  become  a  party  to  exemption  9275.  (Modes  1 .  2. 

3,  4.  5) 
To  become  a  party  to  exemptron  9346.  (Mode  2) 

To  beconne  a  party  to  exemption  9443.  (Modes  1 ,  3. 

4) 
To  t)ecome  a  party  to  exemptkjn  9579.  (Mode  1) 

To  become  a  party  to  exemption  961 7.  (Modes  1 .  3) 


To  modify  exemption  to  provkJe  for  design  changes 
to  norvDOT  specifcation  rotatkjnally  moWed  tefton 
PFA  packaging  for  transporting  hazardous  mate- 
rials. (Modes  1 .  2) 

To  modify  exemption  to  provide  for  6.5  mil  liners  in- 
side norvDOT  specification  drums;  auttiorized  ttie 
use  of  non-specification  12B  fibertxjxes  and  21 C 
fiber  drums  and  increase  the  buffer  zone  to  6  feet. 
(Modes  1,2) 

To  become  a  party  to  exemptkxi  9723.  (Modes  1 .  2) 

To  become  a  party  to  exemption  9723.  (Modes  1 .  2) 
To  become  a  party  to  exemptk)n  9723.  (Modes  1 .  2) 
To  become  a  party  to  exemption  10097.  (Mode  1) 

To  nxxjify  exemption  to  provkle  for  rail  as  an  addi- 
tional mode  of  transportation.  (Modes  1.  2,  3,  4) 

To  modify  exemption  to  provide  for  additional  cyl- 
inders for  use  in  transporting  flammat)l€k.  gas. 
n.o.s.,  Division  2.1.  (Modes  1,  2.  3.  4) 

To  modify  exemption  to  provide  for  additkxial  size 
FRP-1  type,  non-DOT  specification  cylinders  for 
use  in  transporting  Division  2.1  material.  (Modes 
1,2.3.4) 

To  become  a  party  to  exemption  1 0307.  (Mode  2) 

To  become  a  party  to  exemption  10441 .  (Mode  1) 
To  become  a  party  to  exemption  10441 .  (Mode  1) 

To  become  a  party  to  exemption  10441 .  (Mode  1) 

To  become  a  party  to  exemptron  10441 .  (Mode  1) 

To  become  a  party  to  exemption  10623.  (Modes  1. 
3) 

To  become  a  party  to  exemp>tion  10688.  (Mode  4) 
To  become  a  party  to  exemption  1 071 7.  (Mode  2) 


To  become  a  party  to  exemption  10751.  (Mode  1) 
To  become  a  party  to  exemption  10751 .  (Mode  1) 


To  become  a  party  to  exemption  10751.  (Mode  1) 
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Application 
No. 

Exemption  No. 

Applk:ant 

Regulatk)n(s)  affected 

Nature  of  exemptkxi  thereof 

10791-X  

DOT-E  10791  . 

Con-Quest  Products,  Inc.. 
Elk  Grove  Village,  IL. 

49  CFR  173.136  (A)(1)  .... 

To  modigy  exemptron  to  provide  for  additional  design 
char)ges  to  specially  design  packaging  used  to 
transport  various  classes  of  hazardous  wastes. 

(Modes  1 ,  2,  3,  4.  5) 

10904-X  

DOT-E  10904  . 

InVitro  International, 

49  CFR  173.136  (a)(1). 

To  renew  and  to  auttiorize  a  screening  test,  modify 

Irvine,  CA. 

173.137(a). 

t73. 137(b)".  173.137 

(c)(1). 

sampling  requirements  and  to  remove  the  current 
requirenr»nts  for  testing  upon  determinatkxi  of 
non-corrosive.  (Mode  1) 

10933-P  

DOT-E  10933  . 

Ochoa  Environmental 

49  CFR  173.12.  174.81. 

To  become  a  party  to  exemptkw  10933.  (Modes  1, 

Sen^ices,  San  Juan.  PR. 

176.83  and  177.848. 

2.3) 

11195-P  

DOT-E  11088  . 

Defense  Technology  Cor- 

49 CFR  172.102 

To  become  a  party  to  exemptk>n  11088.  (Modes  1. 
3. 4.  5) 

poration  of  Amerka. 

Casper,  WY. 

11156-X  

DOT-E  11156  . 

El  Dorado  Chemical  Conv 

49  CFR  173.212(b), 

To  modify  exempiton  to  provide  for  ammoroiffn  ni- 

pany, St  Louis,  MO. 

173.62. 

trate,  Division  5.1.  as  an  additional  class  of  mate- 
rial. (Mode  1) 

11156-P  

DOT-E  11156  . 

Maynes  Exptosives  Com- 
pany. Lee's  Summit. 
MO. 

Dyno  New  England.  Inc.. 

49  CFR  173.212(b). 
173.62. 

To  become  a  party  to  exemption  1 1 156.  (Mode  1) 

11156-P  

DOT-E  11156  . 

49  CFR  173.212(b). 

To  become  a  party  to  exemptkin  1 1 156.  (Mode  1) 

MiddlefieW,  CT. 

173.62. 

11156-P  

DOT-E  11156. 

Ladshaw  Explosives.  Inc.. 
New  Braunfels.  TX. 

49  CFR  173.212(b). 
173.62. 

To  become  a  party  to  exemptran  1 1 156.  (Mode  1) 

11156-P  

DOT-E  11156. 

Brandywine  Explosives  & 
Supply.  Inc.,  Paris,  KY. 

49  CFR  173212(b). 
173.62. 

To  become  a  party  to  exemptron  1 1 156.  (Mode  1) 

11156-P  

DOT-E  11156  . 

Strawn  Exptosives.  Inc.. 
Euless,  TX. 

49  CFR  173212(b). 
173.62. 

To  become  a  party  to  exemption  1 1 156.  (Mode  1) 

11156-P  

DOT-E  11156  . 

Rock  Wori<,  Inc.,  Blue 
Bell.  PA. 

49  CFR  173212(b). 
173.62. 

To  become  a  party  to  exemptkw  1 1 156.  (Mode  1) 

11197-P  

DOT-E  11197  . 

NaJco  Chemical  Company. 
Napervile.  IL. 

49CFR172.  173.  Parts 
107. 

To  become  a  party  to  exemptk)n  1 1 197.  (Mode  1) 

11220-P  

DOT-E  11220  . 

Ashland  Chemfcal  Coftv 
pany,  Columbus,  OH. 

49  CFR  17328(b)  (2) 

To  become  a  party  to  exemptkjn  11220.  (Modes  1. 
2.3) 

11220-P  

DOT-E  11220  . 

Nalco/Exxon  Energy 
Chemicals,  L.P.,  Sugar 
Land.TX. 

49  CFR  17328(b)  (2) 

To  become  a  party  to  exemptk>n  11220.  (Modes  l, 
2.3) 

11254-P  

DOT-E  11254  . 

Westem  Atlas  Inter- 
national Houston.  TX. 

49  CFR  173.62(C).  49 
CFR.  Packing  Method 
US006.  Paragraph  C 
andF2. 

To  become  a  party  to  exemptkxi  1 1254.  (Mode  3) 

11260-P  

DOT-E  11260  . 

Texas  Instnjments  Incor- 
porated Attleboro,  MA. 

49  CFR  173.306(a)(1) 

To  become  a  party  to  exemption  1 1260.  (Mode  1) 

11267-X  

DOT-E  11267  . 

The  Univ.  of  New  Mexteo, 

49  CFR  173240,  173241. 

To  modify  the  exemption  to  provide  for  the  transpor- 

Albuquerque, NM. 

173242.  173244. 

tation  of  a  Space  Nuclear  Power  system  (Topaz 
II),  without  external  insulatk>n  to  t>e  shipped  in  a 
specially  designed  transport  container  and  provkJe 
for  a  Diviskxi  1.D  material.  (Mode  1) 

11335-P  

DOT-E  11335. 

Union  Tank  Car  Company, 
East  Chttago.  IN. 

49  CFR  172.302(0, 
172203(a)  and 
173.31(c)(9).  Paras  1  & 
2  of  Appendix  b  to  Sut>- 
partBof  Part  107. 

To  become  a  party  to  exemption  1 1335.  (Mode  2) 

11346-P  

DOT-E  11346. 

Wedge  Wireline.  Inc., 

49  CFR  173.61,  173.62(c), 

To  become  a  party  to  exemption  11346.  (Modes  1, 

Grand  Prairie.  TX. 

176.166(b),  177.835(g). 

3) 

11346-P  

DOT-E  11346. 

Computalog  Wireline 

49  CFR  173.61.  173.62(c), 

To  become  a  party  to  exemptkxi  1 1 346.  (Modes  1 . 

Services.  Inc..  Houston, 
TX. 
Directional  Wireline  Serv- 

176.166(b), 177.a^5(g). 

3) 

11346-P  

DOT-E  11346. 

49  CFR  173.61,  173.62(c), 

To  t)ecome  a  party  to  exemptkxi  11346.  (Modes  1, 

ices.  Inc..  Lake  Charles. 
LA. 
Westem  Atlas  Inter- 

176.166(b),  177.fi35(g). 

3) 

11346-P  

DOT-E  11346  . 

49  CFR  173.61,  173.62(c). 

To  become  a  party  to  exemptkxi  11346.  (Modes  1, 

natkjnal,  Inc..  Houston. 
TX. 
Owen  Oil  Tools.  Inc..  Fort 

176.166(b).  177.835(g). 

3) 

11346-P  

DOT-E  11346  . 

49  CFR  173.61.  173.62(c), 

To  become  a  party  to  exemption  11346.  (Modes  1, 

Worth,  TX. 

176.166(b).  177.835(g). 

3) 

11346-P  

DOT-E  11346  . 

GOEX  International,  Inc., 

49  CFR  173.61.  173.62(c), 

To  become  a  party  to  exemption  11346.  (Modes  l. 

Forth  Worth.  TX. 

176.166(b).  177.835(g). 

3) 

11346-P  

DOT-E  11346. 

Titan  Wireline  Services. 

49  CFR  173.61.  173.62(c). 

To  become  a  party  to  exemption  11346.  (MoOsc  i. 

Inc..  Fort  Worth.  TX. 

176.166(b).  177.835(g). 

3) 

11346-P  

DOT-E  11346. 

Magnum  Wireline  Serv- 

49 CFR  173.61.  173.62(C). 

To  become  a  party  to  exemptkxi  11346.  (Modes  1, 

ices,  Inc..  Giddings,  TX. 

176.166(b).  177.835(g). 

3) 
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Application 
No. 


11346-P 
11365-X  . 


Exemption  No. 


DOT-€  11346  . 
DOT-E  11355. 


Applicant 


Guiberson  Division,  Dress- 
er Industries.  Inc..  Dal- 
las. TX. 

Button  Transportation, 
Inc.,  Dixon,  CA. 


Regulation(s)  affected 


49CFR  173.61,  173.62(c), 
176.166(b),  177.835(g). 

49CFR  173.315(a).  Note 
15. 


Nature  of  exemption  thereof 


New  Exemptions 


Application 
No. 


10850-N 
10880-^ 


11059-N 


11060-N 


Exemption  No. 


DOT-E  10850 
DOT-E  10880 


11080-N 


11086-N 


11171-N 


DOT-E  11059 


DOT-E  11060 


Applicant 


DOT-E  11080 


DOT-E  11086 


DOT-E  11171 


11180-N 


10932-N 


DOT-E  11180 


DOT-E  11197 


Ashland  Chemical,  Dublin, 
OH. 

IRECO  Incorporated, 
Carthage,  MO. 


U.S.  DepartTDent  of  the  In- 
terior, Amarillo.  TX. 


Hockney  Pty.  Ltd.,  New 
South  Wales.  Australia. 


Austin  Povyder  Company. 
Cleveland.  OH. 


Regulation(s)  affected 


49CFR  173.34(e) 


49  CFR  172.101  column 
(8c).  173.114.  173.35(b). 


49  CFR  173.31(d) 


49  CFR  178.345-2 


StarKlard  Chlorine  of  Dela- 
ware, Inc.,  Delaware 
City,  DE. 


Dart  Container  Corpora- 
tion, Leola,  PA. 


AfTival,  Inc.,  Niagara  Falls. 
NY. 


49CFR177.835(g)(i) 


49  CFR  172.35(b), 
173.240. 


49  CFR  173.35(b) 


Hach  Company,  A.Ties,  lA 


To  become  a  party  to  exemption  11346.  (Modes  l. 
3) 

To  reissue  exemption  originally  Issued  on  an  emer- 
gency basis  for  the  transportation  of  liquefied  pe- 
troleum gas  (LPG).  in  DOT  Specification  MC-331  c 
argo  tank  motor  vehicles  manufactured  from 
quenced  and  tempered  steel  whkrfi  are  coated  on 
the  inside  with  a  cross  linked  expoxy-phenolic 
compound.  (Mode  1) 


49  CFR  183/24(c),  Part 
172.  SutipartsD.  E  and 
F,  Part  173.  Subparts  E 
and  F.  Part  178. 


49  CFR  172,  173,  Parts 
107. 


Nature  of  exemption  thereof 


To  auttx>rize  the  transportatton  of  certain  cylinders 
subjected  to  a  complete  external  visual  inspectkxi 
in  lieu  of  the  periodic  hydrostatic  retest.  (Mode  1 .) 

To  authorize  ttie  use  of  reusable,  flexible  intermedi- 
ate bulk  containers  (IBC)  type  13H3  or  13H4  con- 
forming to  Subpart  N  and  O  or  Part  1 78  with  re- 
placeable liners  having  a  capacity  not  over  1000 
kg  (2206  pounds)  and  top  and  bottom  outlets,  for 
shipment  of  ammonium  nitrate-fuel  oil  mixture 
ANFO.  (Mode  1.) 

To  authorize  the  U.S.  Bureau  of  Mines  to  retest 
Class  DOT  107A  tank  cars  used  to  transport  com- 
pressed helium,  by  means  of  an  acoustic  emission 
method.  (Mode  2.) 

To  authorize  ttie  manufacture,  maricing  and  sale  of 
cargo  tank  motor  vehicles  meeting  Specification 
MC-406,  except  for  the  use  of  aluminum  alloys 
6005A-T6,  5083  and  6061  as  materials  of  con- 
structk>n,  for  the  transportation  of  certain  Class  3 
Ikiuids.  (Model.) 

To  authorize  use  of  nwdified  Canadian  Explosive  Act 
Schedule  IV  Electric  Detonator  Transportation 
Connpartment  as  alternative  to  IME  Safety  Library 
PuWrcation  Compartment  of  transport  of  certain 
Div.  1 .48  electric  detonators  and  non-electric  deto- 
nating assemblies  in  the  same  motor  vehicle  with 
any  Div.  1.1,  12.  or  1.3  explosive,  Div.  1.4  deto- 
nator (Mode  1 .) 

To  authorize  the  use  of  reusable,  coHapsitde  woven 
polypropylene  bulk  bags  with  replaceable  liners 
having  a  capacity  not  over  1000  kg  (2206  pounds) 
and  top  and  bottom  outlets,  for  transportation  of  p- 
Drehtorobenzene.  (Mode  1 .) 

To  authorize  the  reuse  of  reusable,  flexible  inter- 
mediate bulk  container  (IBC)  type  13H3  or  13H4 
conforming  to  Subpart  N  and  0  of  Part  178  with 
replaceable  liners  having  a  capacity  not  over  1 000 
kg  (2206  pounds)  and  top  and  bottom  outlets,  for 
shipment  of  polystyrene  beads.  (Mode  1 .) 

To  authorize  the  transportatton  of  metal  tubing  whk:h 
contain  hazardous  materials  assigned  to  Division 
4.3,  Packing  Group  III.  or  Division  6.1,  Packing 
Group  III.  respectively,  and  excepts  them  from  the 
packaging,  marking,  labeling  and  placarding  re- 
quirements of  the  Hazardous  Materials.  (Modes  1 . 
2.  and  3.) 

To  authorize  ttie  transportation  of  restricted  quan- 
tities of  hazardous  materials  that  are  authorized 
for  exceptron  i;i  column  8A  or  49  CFR  Table 
171.101,  excluding  Class  1,  Class  7  and  Division 
6.1  and  6.2.  Shipments  of  ttiese  materials  are  ex- 
empt from  shipping  paper  arxl  mari<ing  require- 
ments wtien  transported  in  private  carriage.  (Mode 
1.) 
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New  Exemptions— Continued 


Applcatkxi 
No. 


Exemptk>n  No. 


Appiwant 


Regutation(s)  affected 


Nature  of  exemption  thereof 


11203-N 


11227-N 


11252-N 


11257-N 


11262-N 


11264-N 


11273-N 


11294-N 


11304-N 


11313-N 


11316-N 


11328-N 


11346-W 


11356-N 


DOT-E  11203  . 

DOT-E  11227  . 

DOT-E  11252  . 
DOT-E  11257  . 

DOT-E  11262  . 
DOT-E  11264  . 

DOT-E  11273  . 

DOT-E  11294  . 
DOT-E  11304  . 

DOT-E  11313  . 
DOT-E  11316  . 
DOT-E  11328  . 
DOT-E  11346  . 
DOT-E  11356  . 


McDonnell  Douglas  Aero- 
space, Huntington 
Beach,  CA. 

Schlumberger  Well  Serv- 
ices, Houston,  TX. 


Advanced  Monobkx  Cor- 
poratkxi,  Hermitage.  PA. 

Praxair,  Inc.,  Danbury,  CT 


Caire,  Inc.,  New  Prague, 
MN. 


Davkj  Samoff  Research 
Center,  Princeton,  NJ. 


Cherry-Air.  Inc.,  Dallas, 
TX. 


Northeast  Environmental 
Services  of  America. 
Inc.,  Canastota,  NY. 

AT&T,  Basking  Ridge.  NJ 


Columbiana  Texas  Corp., 
Gainesville.  TX. 


TRW  Automotive,  Queen 
Creek,  AZ. 


Dyno  Not>el,  Inc.,  Salt 
Lake  City,  UT. 


Halliburton  Energy  Sen/- 
ice,  Houston,  TX. 


ACM,  Inc..  North  Chicago. 
IL 


49  CFR  173.61,  177.848 


49  CFR  173.62  Packing 
Instruction  E-114. 


49  CFR  173.306  (a)(3)(v), 
178.33. 

49  CFR  173.163,  173.192, 

173^1,173202. 

173203,  173226. 

173227,  173.302, 

173.304.  173.34. 
49  CFR  173.316(c)(2). 

175.3. 178.57-8(c). 


49  CFR  173.416 


49  CFR  172.101.  172204 

(C)(3).  17327  (b)(2)(3). 

175.30(a)(1).  Part  107. 

Subpart  B.  Appendix  B 

with  exceptk>n8. 
49  CFR  177.848 


49  CFR  172.301. 
17328(b)(2).  Part  107. 
Subpart  B.  Appendix  B. 


49  CFR  173.315(a), 
1 78245-1  (b). 


49  CFR  173.116(c),  (e) 
and(f),  173.62(c).  Part 
172.  Subparts  D  and  E. 

49  CFR  176.76(a)(8)  


49  CFR  173.61,  173.62(c). 
176.166(b),  177.835(g). 


49  CFR  173.121  (b)(1)(i) 


To  authorize  ttie  transportatton  of  third  stage  compo- 
nents of  space  craft  containing  one  or  more  hiaz- 
ardous  materials  in  specially  designed  non-DOT 
specifKation  containers.  (Mode  1 .) 

To  authorize  ^he  transportatk>n  of  certain  cartridges, 
power  devx»s  (UN  0276)  1.4C  in  spectaBy  de- 
signed vehicles  arxl  offshore  tool  pallets.  (Modes 
1.3.  and  4.) 

To  authorize  the  transportation  of  certain  hazardous 
material,  in  certain  norvDOT  specification  metal 
aerosol  containers.  (Modes  1 .  2.  3.  4.  arxj  5.) 

To  autfxxize  ttie  manufacture,  marking  and  sale  of 
norvDOT  specifcatton  salvage  cylinders  for 
overpacking  damaged  or  leaking  packages  of 
pressurized  and  norvpressurized  hazardous  mate- 
rials for  transportatton.  (Mode  1.) 

To  authorize  ttie  manufacture,  marking  arxJ  sate  of  a 
non-DOT  Speclficatton  4L  to  t>e  used  for  ttie  trans- 
portation of  oxygen,  refrigerated  lk)uid.  Division 
22.  (Mode  1.) 

To  auttxxize  tne  transportatk>n  of  radioac^e  mate- 
rial, special  form,  n.o.s.,  Cobatt-60,  Class  7,  Type 
B,  in  the  form  of  metal  pellets  and  unsheathed 
slugs  in  stainless  steel  capsute  assemblies.  (Mode 
1.) 

To  auttKXize  the  transportatton  of  certain  Division 
1.1,  12,  1.3  and  1.4  explosives  which  are  forbid- 
den or  exceed  quantities  authorized  for  fanspor- 
tatkvi  by  cargo  aircraft  only.  (Mode  4.) 

To  authorize  transport  of  certain  lab  pack  quantittes 
of  hazardous  materials  with  ottier  materials  in  lab 
packs,  with  partial  reltef  from  certain  segregation 
requirements.  (Mode  1.) 

To  authorize  ttie  tt^ansportatton  of  gasoline  In  UN 
standard  packagings  with  a  capacity  not  greater 
tfian  5  galkxis  whk:h  tiave  not  t>een  teak  tested 
prior  to  reuse  in  accordance  with  49  CFR 
17328(b)(2).  (Mode  1.) 

To  auttiorize  ttie  manufacture,  marking  and  sate  of 
norvDOT  Spectfcatton  IMO  Type  portak)ie  tanks  to 
be  used  for  ttie  transportation  of  Divison  2.1  and 
Diviskxi  22  materials.  (Modes  1,  2.  and  3.) 

To  authorize  ttie  tt^ansportatton  of  certain  cartridges, 
power  device  classed  as  Division  1 .4S  and  alrtiag 
inflators  or  airbag  modues  classed  as  Division  4.1 
or  Class  9  In  prescnt>ed  packaging.  (Mode  1.) 

To  auttiorize  ttie  transportation  of  an  alternate  stack- 
ing arrangement  for  cylindrical  shaped  bags  of  Ex- 
ptosive  Type  E,  1.50,  UN  0332,  packed  in  5H3 
bags.  (Mode  3.) 

To  authorize  ttie  transportation  of  certain  Division 
1.1  D  and  1.4D  charged  jet  perforating  guns  with 
Diviskxi  LIB  or  1.4B  electric  detonators  affixed. 
(Modes  1,  3.) 

To  auttx)rize  the  resignment  of  certain  high  viscosity 
f)ammat}te  Ikxiids  for  Packing  Group  II  to  Packing 
Group  III  for  packaging  with  a  capacity  greater 
than  30L  (Model.) 
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Application 
No. 


11366-N 


11381 -N 


Exemption  No. 


DOT-E  11366 


DOT-E  11381 


Applicant 


Omni  Air  Express,  Tuba. 
OK. 


Nuclear  Containers,  Inc., 
Bizabettiton,  TN. 


Regulation(s)  affected 


49CFR  171.11,  172.101 
Column  (9b).  172204 
(c)(3),  17327  (b)(2).  (3). 
175.30  (a)(1). 
175.320(b).  Part  107. 
Apperxjix  B. 

49CFR  178.356-2  (a)  


Nature  of  exemption  thereof 


To  authorize  transportation  of  certain  Division  1.1, 
1 .2,  1 .3  and  1 .4  explosives  which  are  forbidden  or 
exceed  quarrtities  authorized  for  transportation  by 
cargo  aircraft  only.  (Mode  4.) 


To  authorize  the  manufacture,  marking  and  sale  of 
DOT  Specification  20PF-1,  20PF-2  and  20PF-3 
overpacks  manufactured  in  variance  with  the  spec- 
iffcatk)n  in  49  CFR  1 78.356,  and  for  their  transport 
wtien  containing  uranium  hexafluoride,  fissile  in 
Type  A  cylinders.  (Modes  1,2,3,  and  4.) 


Emergency  Exemptions 


Applicatkxi 
No. 


EE5022-P 


EE5403-P 


Exemptkxi  No. 


Appik»nt 


DOT-E  5022 


DOT-E  5403 


EE  6691-X  .     DOT-E  6691 


EE  761 6-X 


EE7774-X 


EE8236-P  . 


EE8273-P 


EE9568-X 


EE  9837-X  . 


EE  11000-P 


EE  11162-X 


EE  11189-P 


U.S.  Department  of  En- 
ergy, Washington,  DC. 

HydroChem  Industrial 
Services,  Inc.,  Houston, 
TX. 


DOT-E  7616 


DOT-E  7774 


DOT-E  8236 


DOT-E  8273 


DOT-E  9568 


DOT-E  9837 


DOT-E  11000 


DOT-E  11162  . 


DOT-E  11189 


EE11367-N      DOT-E  11367 


Mills  WekJIng  Supply,  Inc., 
Buffato,  NY. 


Illinois  Central  Railroad, 
Homewood,  IL 


Computalog  Wireline 
Services,  Inc.,  Fort 
Worth.  TX. 

Chrysler  Corporatk>n, 
Center  Line,  Ml. 

Chrysler  Corporatkxi, 
Center  Une,  Ml. 

AZTRON  Chemkal  Sen/- 
ices,  Inc.,  South  Hous- 
ton, TX. 

Interstate  Industries  of 
N.J.,  Clark.  NJ. 

E.  I.  DuPont  de  Nemours 
&  Company,  Inc.,  Wil- 
mington, DE. 

Gabriel  Chemicals,  Inc., 
Houston,  TX. 


Chrysler  Corporation, 
Center  Line,  Ml. 

Miles  Incorporated,  Pitts- 
burgh. PA. 


Regutation(s)  affected 


49  CFR  1 74.1 01  (L), 
174.104(d),  174.112(a), 
174.86,  177.834(l)(1). 

49  CFR  173245  (a)(31). 
173248(a)(6).  173249 
(a)(6).  173.263  (a)(10). 
173264  (a)(1 4), 
173268(b)(3),  173272 
(i)(21),  173.289(a)(4). 
178.343-2(b),  178.343- 
5(b)(1)(i),  178.343-5 
(b)(2)(i). 

49  CFR  173.34  (e)(15)(i). 
Part  107,  Subparts, 
Appendix  B. 


49  CFR  172200(a). 
172204(a).  172204(d). 
174.12.  17424(a), 
174.25(b)(2).  174.3. 

49  CFR  173246.  175.3  .. 


49tFR  171.11  (see  para- 
graph 8.d.).  173.153. 
173.154,  175.3. 

49  CFR  171.11  (see  para- 
graphed.), 173.153. 
173.154,  175.3. 

49  CFR  173249 


49  CFR  175.3,  178.50- 
19(a)(2),  Part  107,  Ap- 
pendix B(1). 

49  CFR  173.314  Table  .. 


49  CFR  172.102,  Special 
Provision  B74  and 
173244(a). 

49  CFR  172.101,173.56. 

173.116. 
49  CFR  173212 


Nature  of  exemptkxi  thereof 


To  become  a  party  to  exemption  5022.  (Modes  1 .  2.) 


To  become  a  party  to  exemption  5403.  (Modes  1 .  3.) 


Authorizes  the  use  of  CXDT  Specification  3A  or  3AA 
cylinders  over  35  years  oW,  which  can  be  retested 
ever/  10  years,  for  transportation  of  certain  flanrv 
mable  and  nonflammable  gases.  (Modes  1,  2.  3. 
and  4.) 

Authorizes  the  carrier  to  certify  the  shipping  paper 
on  Ijehalf  of  the  shipper  when  transporting  hazard- 
ous materials  by  rail.  (Mode  2.) 

Authorizes  the  shipment  of  bromine  trifluoride  in  non- 
DOT  specification  cylinders.  (Modes  l.  2.  3.  and 
4.) 

To  become  a  party  to  exemption  8236.  (Modes  1,  2. 
3.  and  4.) 

To  become  a  party  to  exerrvtion  8273.  (Modes  1 ,  2. 
3.  and  4.) 

Authorizes  use  of  a  DOT  Specification  MC-306  tank 
nfwtor  vehicle  for  transportatron  of  sodium  hydrox- 
ide, ik^uid.  (Mode  1 .) 

Autlxxizes  manufacture,  maricing  and  sale  of  DOT 
Specifkation  4B  cylinders  using  the  lot  number  in 
lieu  of  the  serial  number.  (Modes  1 ,  2.  4,  and  5.) 

To  become  a  party  to  exemption  1 1000.  (Mode  2.) 


Auttwrizes  the  shipment  of  a  Class  8  material  meet- 
ing the  definition  of  a  poison  inhalation  material,  in 
certain  DOT  Specifrcation  111A60W7  tank  cars. 
(Mode  2.) 

To  become  a  party  to  exemption  1 1 1 89.  (Modes  1 . 
2,  3,  4,  and  5.) 

To  authorize  the  one-time  transportation  of  a  spe- 
cially designed  pressure  vessel  containing  sodium. 
(Mode  1.) 
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Emergency  Exemptions— Continued 


Applicati  n 
No. 


Exemption  No. 


Applk:ant 


Regulatk)n(s)  affected 


Nature  of  exemptnn  thereof 


EE11379-N 


DOT-E  11379 


EE  11379-X 


DOT-E  11379 


EE11387-N 
EE  11404-N 


DOT-E  11387 
DOT-E  11404 


EE  11410-N 


DOT-E  11410 


EE  11412-N 

EE11418-N 
EE  11419-N 
EE  11420-N 

EE11429-N 

EE  11437-N 


DOT-E  11412 

DOT-E  11418 
DOT-E  11419 
DOT-E  11420 

DOT-E  11429 

DOT-E  11437 


TRW  VehKle  Safety  Sys- 
tems, Incorporated, 
Washington,  Ml. 


TRW  VehKle  Safety  Sys- 
tems, Incorporated, 
Washington,  Ml. 


Merichem  Co.,  Houston, 
TX. 

All  Pure  Chemk^al  Co., 
Tracy,  CA. 


All  Pure  Chemical  Co., 
Inc.,  Tracy,  CA. 


Starr  Display  Fireworks, 
IncTWizard  Works  Inc., 
Wak»tt,  ND. 

Air  Products,  AHentwon, 
PA. 

GATX,  Cheago,  IL 


Jones  Chemicals,  Inc., 
LeRoy,  NY. 


OMn  Chemnais,  Stamford, 
CT. 


Starxjard  Chkxine  of  Dela- 
ware. 


49  CFR  173.301(h), 
173.302. 


49  CFR  173.301(h). 
173.302. 


49  CFR  17329(a), 
174.67(k). 

49  CFR  173.31(b)  (1)& 
(3),  179.300-1 2(b), 
179.300-1 3(a). 
179.300-14. 


49  CFR  173.300-1 2(b). 
173.31(b)(1), 
173.31(b)(3).  179.300- 
13(a).  179.300-14. 


49  CFR  1234 

49  CFR  1234 
49  CFR  1234 

49  CFR  17324(b)(1). 
173.31  (b)(1)(3). 
179.300-1 2(b), 
179.300-1 3(a), 
179.300-14. 

49  CFR  172.300(C)(4), 
172.407  (d)(2), 
172.430(b),  172.430(b), 
176.52,  Part  107.  Sub- 
part B,  Appendix  B  (1). 

49  CFR  1,2,  3  


To  authorize  the  transportatk)n  of  no  more  than  100 
rwrvDOT  specification,  non-refillabte,  Ngh  pres- 
sure cylinders  charged  with  a  hydrogerv'air  mix- 
ture, a  class  2.1  material,  as  part  of  expenmental 
nwduies  used  in  autonK)bile  airbag  systems. 
(Modes  1,2,  3,  and  4.) 

To  reissue  and  modify  an  exemptxxi  originally  it- 
sued  on  an  emergency  basis  to  authorize  the  ship- 
merrt  of  vehk:)e  safety  systems  (modules)  contain- 
ing of  norvDOT  specifKatxxi  high  pressure  cyi- 
irxler  charged  with  ahydrogne/air  mixture,  classed 
as  a  Division  2.1  matenal.  (Modes  1 ,  2,  3,  and  4.) 

To  authorize  the  emergency  transportation  of  a 
111A100W1  tank  car  with  defective  heater  coils. 
(Mode  2.) 

To  issue  an  emergerx:y  exemptkxi  to  authorize  the 
orw-time  transportatk>n  of  a  DOT  Specifk:atk)n 
106A500X  tank  car  tank,  containing  Chkxine,  Divi- 
sk>n  2.3,  with  a  defective  unkiading  valve  whnh  is 
equipped  with  a  emergency  "B"  Kit  to  prevent 
leakage  during  transportation.  (Mode  1.) 

To  issue  an  emergerx:y  exemptkjn  authorizing  a 
one-time  shipment  of  a  DOT-106A500X  tank  car 
tank,  containing  Chkxine,  Diviskxi  2.3,  UNI 01 7, 
with  two  defective  center  unk>ading  valves  wtMch 
have  t>een  equipped  with  an  enrtergerv^y  "B*  kit 
hood  assembly  to  prevent  leakage  during  trans- 
portatkxi.  (Mode  1.) 

To  authorize  the  emergency  transportatxxi  of  a  ex- 
pksive  devce  classed  in  Diviskxi  1 .4G.  (Mode  1 .) 

To  authorize  the  emergency  transportatxxi  of  rail  car 
with  defective  liquid  line  valve.  (Mode  2). 

To  authorize  the  emergency  transportation  of  a  rail 
car  with  defective  heater  coil.  (Mode  2.) 

To  auttxxize  the  emergerx^y  one-time  transportatxxi 
in  commerce  of  a  DOT  spectfcatkxi  MC-331 
cargo  tank,  containing  chkxine,  Diviskxi  2.3,  with  a 
leakage  gas  valve,  whKh  has  been  equipped  with 
an  emergency  "C"  kit  (Mode  1 .) 

To  authorize  on  an  emergency  t)asis  the  transpor- 
tatkxi  of  toluene  diisocyanate,  Division  6.1,  in  UN 
1A1  drums  on  which  the  hazard  \abe\s  are  not  in 
compltance  with  the  regulations  due  to  the  cokx. 
(Modes  1.2,  and  3.) 

To  auttxxize  the  or>e-time  shipment  of  a  DOT  Speci- 
fication 111A100W1  tank  car,  containing  a  reskJue 
of  a  class  3  material,  wtiKh  does  not  fuBy  compty 
with  an  DOT  requirements.  (Mode  2.) 


WITHDRAWAL  EXEMPTIONS 


Applicatkxi 
No. 


Applicant 


Regulation(s)  affected 


Nature  of  exemption  thereof 


4932-P 

641 8-X 

6762-X 

7060-P 
762 1-X 


Personal     Security     Systems. 
Throggs  Neck.  NY. 


Great    Lakes    Chemical    Cor- 
poration, El  Dorado,  AR. 

Green    Mountain    Explosives, 
Inc.,  Auljum.  NH. 

A\dsen/,  Inc.,  Columbus,  OH  ... 

Great    Lakes    Chemical    Cor- 
poration, El  Dorado,  AR. 


49  CFR  172.101,   173.385(a). 
175.3. 


49  CFR  173.357(b) 


49  CFR  173286(b)(2),  175.3  .. 


49  CFR  175.702(b), 

175.75(a)(3)(ii). 
49  CFR  173.357,  174.63(b)  


To  auttxxize  shipment  of  tear  gas  devKes  in  a  telescopic 
type,  cylindrical,  wound-kraft  container  fitted  with  metal  ends 
overpacked  in  DOT  Spedficatkxi  12B  fftiertxiard  box. 
(Modes  1.2,  and  4.) 

Authorizes  the  use  of  DOT  Specifkatxxi  MC-303,  MC-304, 
MC-306,  MC-307.  MC-310,  or  MC-312  steel  cargo  tanks 
for  transportation  of  Class  B  poisonous  liqukJs.  (Mode  1 .) 

Authorizes  the  transport  of  chemical  kits  in  plastx;  inside  bot- 
tles, packed  in  plastic  tx>xes  overpacked  in  fit)ertx>ard 
boxes.  (Modes  1 ,  2,  3,  and  4.) 

To  become  a  party  to  exemption  7060  (Mode  4.) 

Authorizes  the  use  of  an  ISO  portatile  tank  for  shipment  of 
mettiyl  txomide  and  chkxoperin.  (Modes  1 ,  2,  arxJ  3.) 


32400 


Application 
No. 


7650-X 

7657-X 

8362-X 

8362-P 
8708-X 

8944-X 


9355-X 
9445-X 


951 9-X 


9676-X 
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Withdrawal  Exemptions— Continued 


Applicant 


Regulation(s)  affected 


9723-X  .... 
9723-X  .... 

9894-X  ... 

10314-N  . 

10353-X  . 

10355-X  . 

10441-P  , 
1060O-N 

10619-N 
1064O-N 


ICI  Americas.  Inc..  Wilmington. 
DE. 

Welker  Engineering  Company, 
Sugar  Land.  TX. 

Sdence  Applications  Inter- 
national Corporation,  San 
Diego.  CA. 

Department  of  ttie  Navy,  Silver 
Spring,  MD. 

Great  Lakes  Ctiemical  Cor- 
poration, El  Dorado,  AR. 

Advanced  Silicon  Materials. 
Inc..  Moses  Lake.  WA. 


Ultralife   Batteries.   Inc..   New- 
ark. NY. 

Pacific  Construction  &  Mainte- 
nance. Inc..  Santa  Paula.  CA. 


Transchem  I.  inc..  Keamy.  NJ  . 


EM  Science.  Cincinnati.  OH  .. 


Oahlen  Transport,  Inc..  New- 
port MN. 

Advanced  Environmental  Tech. 
Corp..  Flanders.  NJ. 

International  Safety  Instm- 
ments.  Inc.,  Lawrenceville, 
GA. 

Rohm  and  Haas  Company. 
Philadelphia.  PA. 


Walpole.  Inc..  1^.  Holly.  NJ 


49CFR  173.315 


49  CFR  173.119. 

173.302(a)(1).  173.304(a)(1). 

173.304(b)(1).  175.3.  178.42. 
49     CFR     172.101.     173.206. 

173247. 

49     CFR     172.101.     173.206. 

173.247. 
49  CFR  173.357(b)(2)  ....- 


49         CFR  173.302(c)(2). 

173.302(C)(3).   173.302(c)(4). 

173.34(e)    the    introductory 

paragraph,  the  Table,  Part 

107,  Appendix  B. 
49  CFR  Parts  100-177 


Nature  of  exemption  ttiereof 


49  CFR  173.119(a), 

173.1 19(m).  t73.245(a). 

173.346(a).  178.340-7. 

178.342-5.  178.343-5. 

49  CFR  173.119.  173.256. 
173.266.  178.19.  178.253. 
Part  173.  Subpart  F. 

49  CFR  173.119(b)(4), 
173.125.  178.205. 


49  CFR  177.848(b) 
49  CFR  177.848(b) 


49  CFR  173.302(a)(1),  175.3  .. 


49  CFR  172.101. 

173.245(a)(33). 


Chemtech  Industries,  Inc.,  East 
St.  Louis.  IL. 

Clean  Hartxxs  Environmental 
Services,  Inc.  Quincy.  MA. 

W.R.  Grace  &  Co.  Baltimore. 
MD. 


Tri-Gas  Inc..  Irving.  TX 


49  CFR  173.114 


49  CFR  173264 


49  CFR  177.848 


IRECO,      Incorporated,      Salt 
Lake  City,  UT. 


49  CFR  178.98-7(a).  178.98- 
7(b). 


49  CFR  176.76(h).  178.338,  49 
CFR  173.318. 


49  CFR  173.154 


To  authorize  use  of  non-DOT  spectficatron  vacuum  insulated 

steel  portable  tanks,  for  shiprnent  of  certain  nonflammable 

compressed  gases.  (Modes  1 ,  3.) 
To  authorize  manufacture,   marking  and  sale  of  non-DOT 

specification  stainless  steel  cylinders,  for  transportetion  of 

corrpressed  gases.  (Modes  1,2,3,  and  4.) 
Authorizes  the  shipment  of  batteries  containing  lithium  metal 

and  thkxiyl  chkxide  in  fiberboard  boxes  overpacked  in 

wooden  boxes.  (Modes  1 ,  2.) 
To  become  a  party  to  exemptkxi  8362  (Modes  1 ,  2.) 

Authorizes  the  use  of  non-DOT  specifcatkMi  steel  drums 
(overpacked,  palletized  and  containerized)  for  shipment  of  a 
Class  B  poison.  (Modes  1 ,  3.) 

Authorizes  the  use  of  a  limited  quantity  of  DOT  Specificatkjn 
3AAX  or  3T  cylinders  that  are  retested  by  means  other  than 
the  hydrostatic  retest  required  in  49  CFR  173.34(e).  (Modes 
1.3.) 

Authorizes  the  transport  of  a  limited  number  of  certain  lithium 
tiatteries  on  passenger  carrying  aircraft.  (Modes  1.2.3.  and 

4.) 

Authorizes  the  manufacture,  marking  and  sale  of  non-DOT 
specification  cargo  tank  designed  and  constructed  in  full 
conformance  with  DOT  Specification  MC-307  or  MC-312 
for  shipment  of  flammatjie  Ik^uid,  coaosive  material  or  poi- 
son B.  (Mode  1.) 

To  authorize  manufacture,  marking  and  sale  of  a  non-DOT 
specification  rotatonally  moWed,  cross-linked  polyethylene 
or  linear  medium  density  polyethylene  portatjie  tank,  en- 
closed within  a  protective  steel  frame  for  shipment  of  corro- 
sive IkiukJs,  flammable  liquids  or  an  oxidizer.  (Modes  1 ,  2.) 

Authorizes  the  shipment  of  certain  flamniable  Ikjuids  contained 
in  four  inskje  glass  bottles  or  PVC  coated  glass  bottles  of 
one-gallon  capacity  each,  overpacked  in  a  corrugated  fiber- 
board  box  conforming  to  DOT  Specification  12B65  except 
for  handholes  in  the  same  skJe  panels  of  the  box.  (Mode  l .) 

Authorizes  the  shipment  of  "lab-packs"  containing  cyankJes 
and  cyanide  mixture  with  "lab-packs"  containing  acids  and 
corrosive  Ikquids  in  the  same  transport  vehicle.  (Modes  1, 

2) 
Authorizes  the  shipment  of  "lab-packs"  containing  cyanides 

and  cyankle  mixture  with  "lab-packs"  containing  acids  and 

corrosive  Ikjukls  in  the  same  transport  vehcle.  (Modes  1. 

2.) 

Authorizes  the  manufacture,  marking,  arxl  sale  of  non-DOT 
specifk:ation  cylinders  for  transport  of  certain  hazardous  ma- 
terials. (Modes  1,2,3,  4.  and  5.) 

To  auttiorize  shipment  of  corrosive  liquids,  n.o.s.  in  specifica- 
tion 111A60W7  tar*  car  built  to  111A100W6  specification: 
insulated  with  a  fusion  weWed  stainless  steel  tank  and  no 
bottom  outlet.  (Mode  2.) 

To  manufacture,  mark  and  sell  a  non-DOT  specification  dis- 
posable polyethylene  lined  woven,  polypropylene  bulk  bags 
having  a  capacity  not  greater  than  2200  pounds  each  with 
top  and  bottom  outlets,  for  shipment  of  ammonium  nitrate- 
fuel  oil  mixtures.  (Mode  1 .) 

To  authorize  transport  of  hydrochtoric  ackJ  solutions  in  a  DOT 
Specificatkjn  111A100W5  tank  car  tank  equipped  with  an 
ethylene  chtorotrifluoroethylene  lining.  (Mode  2.) 

To  become  a  party  to  exemption  10441  (Mode  1.) 

To  authorize  the  manufacture,  martcing  and  sale  of  55-gallon 
6B480  DOT-specification  16  gauge  steel  drums  equipped 
with  3/4"  bung  for  transportatwn  of  metal  catalyst,  wetted. 

(Model.) 
To  authorize  shipment  of  liquid  oxygen,  nitrogen  or  argon, 

nonflammable   gases,   in   non-DOT   specification   portable 

tanks.  (Modes  1 .  3.) 
To  authorize  the  bulk  transportation  of  oxidizer,  n.o.s.  in  DOT- 

Specification  11 A60ALW  tank  cars.  (Modes  2,  3.) 
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WITHDRAWAL  EXEMPTIONS— Continued 


Application 
No. 


10719-N 
10766-N 
10806-N 

10812-N 
10856-N 

10859-N 
1091 1-X 

10g32-N 
10935-N 

11114-N 
11164-N 

11182-N 
11195-N 
11268-N  . 


9846-X 
9920-X 


ApplKant 


Kin-Tek      Laboratories,      Inc., 
Texas  City.  TX. 

Baker  Perfonnance  Chemicals, 
Inc..  Houston.  TX. 

First  Brands  Corporatk>n.  Dan- 
bury.  CT. 


Witco    Corporatk>n,    Marshall, 
TX. 

Clean     Earth     Manufacturing. 
Inc..  Birmingham.  AL 


Morton      International.      Inc.. 
Ogden.  UT. 

The  Pallet  Reefer  Company, 
Houma,  LA. 


Naico     Chemcal     Company. 
Naperville.  IL. 


NSI.  Nortolk,  VA 


Air   Products   and  Chemicals. 
Inc.,  Allentown.  PA. 

Elastochem.  Inc..  Chardon.  OH 


Safety-Kleen  Corp.,  Elgin,  IL  ... 


Defense  Technology  Corpora- 
tk)n  of  America,  Casper.  WY. 

Elf   Atochem    North   America, 
Inc..  Philadelphia.  PA. 


Regutatkm(s)  affected 


49   CFR    173.4.   Appendix   B, 
Subpart  B,(l)  (2). 

49  CFR  17329(c)(2) 

49  CFR  173.306-3(1)  

49  CFR  173225  

49  CFR  171.8(C)  


49  CFR  177.848 


49  CFR  49  CFR  173.24(g) 


49  CFR  Part  Subparts  D  and  D 
except  172.312. 


49    CFR     172.331,     173.154. 

173.164.    173.178.    173.182. 

173204.    173217,    173.234. 

173245(b),     173.366.     and 

1 73.367. 
49  CFR  173.34  (e)(15)(i)(ii)  


49  CFR  173225 


49  CFR  17328  (b)(2) 


49  CFR  172.101 


49  CFR  173225  (d)(2) 


Nature  of  exemption  thereof 


To  auttx)rize  shipment  of  permeatkjn  devk»s  containing  not 
over  5  grams  of  various  hazardous  materials.  (Modes  1 .  2, 
4,  and  5.) 

To  authorize  the  transportation  of  norvDOT  specificatkxi  stor- 
age tanks  with  resklual  anKXjnts  of  flammable  and  corrosive 
Ik^ukJs.  (Mode  1.) 

To  authorize  the  transportation  of  DOT  Specifcation  20  aero- 
sol tire  inflator  and  sealer  containers  fitted  with  a  vented 
dome  with  a  release  pressure  of  225  psig  at  130  degrees. 
(Mode  1.) 

To  auttxMize  an  alterrwtive  cargo  tank  design  for  shipment  of 
certain  organic  peroxides  classed  as  flammafcile  liquid. 
(Model.) 

To  authorize  the  manufacture,  mark  and  sell  a  roll  orVroll  off 
type  cargo  tank  that  may  be  k>aded  while  removed  from  the 
motor  vehcle  for  transporting  various  comrrxxjities  as  au- 
thorized by  CFR  in  DOT  specifcatkjn  407  and  412  cargo 
tanks.  (Model.) 

To  authorize  the  transportation  of  auto  inflator  propellants, 
classed  as  flammal)le  solid,  with  relief  from  the  segregation 
table.  (Mode  1.) 

To  manufacture,  mark  arxj  sell  a  specially  designed  refrtgera- 
tk>n  unit  equipped  with  four  DOT  specification  3AL1800  cyl- 
inders, containing  carton  doxkJe,  refrigerated  Ik^uid,  drviskm 
22.  which  are  vented  during  transportatkxi  ttvough  a  con- 
trolled  release  process  for  cooling  purposes.  (Modes  1 .  4.) 

To  authorize  the  shipment  of  small  quantities  of  Packing 
Group  II  and  III  hazardous  materials  in  privately  owried 
autonx)biles  and  small  trucks  to  be  exempt  from  shipping 
papers,  marking,  labelling  and  emptoyee  training.  (Mode  1 .) 

To  manufacture,  mari<  and  sell  non-DOT  specification  flexitiie 
nonreusat)le  bulk  bags  of  woven  polypropylene  fatjric  for  the 
shipment  of  certain  flammatite,  corrosive,  oxidizer  or  poison 
B  solids.  (Modes  1 ,  2.  and  3.) 

To  authorize  retesting  of  DOT  3A  and  3AA  specifkatkxi  cyl- 
irxters  on  a  15  year  cycle  in  lieu  of  the  required  10  year 
cycle.  (Modes  1 .  2.  3,  4.  and  5.) 

To  authorize  tfie  shipment  of  70  percent  organk;  peroxkte. 
Type  F  SoIkI,  Division  52,  as  nonregulated  based  on  test 
criteria,  contained  in  tieavy  gauge  polyethylene  bags  corv 
taining  not  more  ttian  25  kitos  of  matenal  arxJ  unitized  on 
wooden  pallets.  (Mode  1 .) 

To  exempt  reused  1 A2  drums,  from  the  leakproofness  test  re- 
quirements, used  in  trar^portir>g  cleaning  products  classed 
as  combustltile  Ik^id.  (Mode  1 .) 

To  exempt  from  labelling  requirements  small  packages  of  var- 
kxjs  hazardous  material  (i.e.  tear  gas  type  products)  now 
required  to  bear  a  poison  lat>el.  (Mode  1 .) 

To  auttiorize  tt>e  transportatkxi  of  solkj  organk:  peroxkles.  Di- 
vision 52  in  4H2  solkj  plastk;  boxes  equipped  with  poly- 
ethylene film  bags.  (Modes  1.  2.) 


Denials 


10764-X  ... 

10942-N  .. 
11213-N  .. 
11219-N  ... 


Request  by  Flexcon  and  Systems,  Inc.  Lafayette,  LA  to  modify  exemption  to  provide  for  the  manufacture  of  bulk  bags  not  to  ex- 
ceed 3,000  pounds  for  use  in  transporting  various  classes  of  hazardous  materials  denied  Decemtjer  31 .  1995. 

Request  by  Tri-Wall  Corporation  Louisville,  KY  to  modify  exemption  to  provide  for  additional  designed  non-DOT  specification  fiber- 
board  bulk  construction  for  use  in  transporting  varkjus  hazardous  materials  classed  in  Division  4.1,  5.1  and  Class  9  denied  De- 
cember 31.  1995. 

Request  by  Snyder  Industries.  Inc.  Lincoln.  NE  to  modify  exemption  to  provkJe  for  various  design  changes  to  a  norvDOT  speci- 
fication rotationally  molded  polyethylene  portable  tank  for  use  in  transporting  various  hazardous  materials  denied  December  31, 
1995. 

Request  by  Dowell  Schlumtierger,  Inc.  Houston,  TX  to  authorize  the  shipment  of  fiammatile  liquid,  corrosive  n.o.s..  Class  3,  in 
DOT  specificatkin  57  portable  tanks  denied  December  31,  1995. 

Request  by  T.O.T.E.  Plastk»,  Inc.  Brampton,  Ontario,  Canada  to  authorize  the  transportation  of  Divisk>n  5.1,  6.1,  Class  3  and  8 
material  in  non-DOT  specification  polyethylene  intermediate  bulk  containers  denied  December  31,  1995. 

Request  by  Galiso,  Inc.  Montrose,  CO  to  authorize  the  ultrasonic  inspection  of  3A  and  3AA  cylinders  for  use  in  transporting  var- 
ious classes  of  hazardous  materials.  Class  3.  8,  and  Divison  2.1.  22.  2.3  and  6.1  denied  December  31 ,  1995. 
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11229-N 
11237-N 
11261-N 

11431-N 


Request  by  Airco  Gases  Murray  HMI.  NJ  to  authorize  ultrasonic  testir^  of  3A  and  aAA  cylin^rs  for  i«e  in  transporting  various 
Sr^SSl^^  ihtS^li  'ii  ^-^^  S^^^r.    SS  STJf  ^i  r  3AA  Cirx^  used  fcx 

"^SScSn^roTraSMTrnallSsT^^i'^^^^  ^"^ S'^^'^ a' 4%"?a.£nSr^l' rSL  pc-y- 

Reou^bv  Assmann  Corporation  of  America  Garrett.  IN  to  manufacture.  marV  and  sell  a  400  gallon  fO«°°"f2,2^^  r^tL 

?t}^n?t^S^^nstmctkKi  equipped  with  metalframe  wori<  for  use  in  transporting  vanous  classes  of  hazardous  mate- 

R^isfST^^Sa'STB'varS'cia.  SW  to  authorize  the  emergency  transportation  of  no  more  than  100  non-DOT  spec«cation^ 
Xefi^aWe  h.^hVessure?ylin^^^  charged  with  a  hydrogen/air  mixture,  a  Division  2.1  matenal.  as  part  of  expenmental  mod- 
ules used  in  automobile  airtiag  systems  denied  December  31. 1995. ^ — 


Issued  in  Washington.  DC.  on  June  12. 
1995. 
J.  Suzanne  Hedgepeth. 

Chief.  Exemption  Programs,  Office  of 

Hazardous  Materials  Exemptions  and 

Approvals. 

[FR  Doc.  95-15129  Filed  6-20-95;  8:45  am) 

BILIJNG  COO€  4»10-«Mi 


DEPARTMENT  OF  THE  TREASURY 

Office  of  ttie  Secretary 

List  of  Countries  Requiring 
Cooperation  witfi  An  intemationai 
Boycott 

In  order  to  comply  with  the  mandate 
of  section  999(a)(3)  of  the  Internal 
Revenue  Code  of  19086.  the  Department 
of  the  Treasury  is  publishing  a  current 
list  of  coimtries  which  may  require 
participation  in,  or  cooperation  with,  an 
intemationai  boycott  (within  the 
meaning  of  section  999(b)(3)  of  the 
Internal  Revenue  Code  of  1986.) 

On  the  basis  of  the  best  information 
currently  available  to  the  Department  of 
the  Treasiuy.  the  following  countries 
may  require  participation  in.  or 
cooperation  with,  an  internal  boycott 
(with  the  meaning  of  section  999(b)(3)  of 
the  Internal  Revenue  Code  of  1986). 

Bahrain 

Iraq 

Jordan 

Kuwait 

Lebanon 

Libya 

Oman 

Qatar 

Saudia  Arabia 

Syria 

United  Arab  Emirates 

Yemen.  Republic  of 

Dated:  June  14,  1995. 
Joseph  Guttentag. 

Intemationai  Tax  Counsel  (Tax  Policy). 
(FR  Doc.  95-15114  Filed  6-20-95;  8:45  ami 

HLUNG  COOE  4810-2S-M 


TENNESSEE  VALLEY  AUTHORITY 

Paperwork  Reduction  Act  of  1980,  as 
Amended  by  Pub.  L.  99-S91 ; 
Information  Collection  Under  Review 
by  the  Office  of  Management  and 
Budget  (0MB) 

AGENCY:  Tennessee  Valley  Authority. 
ACTION:  Information  Collection  Under 
Review  by  the  Office  of  Management 
and  Budget  (OMBh 


SUMMARY:  The  Tennessee  Valley 
Authority  (TVA)  has  sent  to  OMB  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  Chapter  35).  as  amended  by  Pub. 
L.  99-591.  Requests  for  information, 
including  copies  of  the  information 
collection  proposed  and  supporting 
doaunentation.  should  be  directed  to 
the  Agency  Clearance  Officer  whose 
name,  address,  and  telephone  number 
appear  below.  Questions  or  comments 
should  be  made  within  30  days  directly 
to  the  Agency  Clearance  Officer  and  also 
to  the  Desk  Officer  for  the  Tennessee 
Valley  Authority,  Office  of  Information 
and  Regulatory  Affairs.  Office  of 
Management  and  Budget.  Washington. 
D.C.  20503;  Telephone:  (202)  395-3084. 

Agency  Clearance  Officer:  Mark  R. 
Winter.  Tennessee  Valley  Authority. 
1101  Market  Street  (BR  6B). 
Chattanooga.  Tn  37402-2801;  (615) 
751-2523. 

Type  of  Request:  Regular  submission. 
Titie  of  Information  Collection: 
Customer  Survey  of  Boating  Activities 
on  Cherokee  and  Douglas  Lakes. 

Type  of  Affected  Public:  Individuals 
or  households. 

Small  Businesses  or  Organizations 
Affected:  No. 

Federal  Budget  Functional  Category 
Code:  27 \. 

Estimated  Number  of  Annual 
Responses:  1.000. 

Estimated  Total  Annual  Burden 
Hours:  170. 

Estimated  Average  Burden  Hours  Per 
Response:  .17. 


Need  For  and  Use  of  Information : 
This  survey  will  collect  information 
from  recreational  users  of  Cherokee  and 
Douglas  Lakes  in  Teimessee  on  their 
needs  and  requirements.  The 
information  will  be  used  to  assess 
TVA's  operations  and  to  identify 
potential  areas  of  improvement. 

Dated:  June  13, 1995. 
Wiiliam  S.  Moore, 

Senior  Manager,  Administrative  Services. 
[FR  Doc.  95-15103  Filed  6-20-95;  8:45  am) 
BILUNG  COOC  S12O-0ft-P 


Environmental  Impact  Statement:  Coal 
Receiving  Systems— Kingston  Fossil 
Plant 

AGENCY:  Tennessee  Valley  Authority 

(TVA). 

action:  Extension  of  comment  period  on 

notice  of  intent  and  aimouncement  of 

public  scoping  meeting. 

SUMMARY:  TVA  published  a  Notice  of 
Intent  to  prepare  an  Environmental 
Impact  Statement  on  Alternative  Coal 
Receiving  Systems  in  the  Federal 
Register  on  May  22. 1995.  This  original 
notice  stated  comments  would  be 
received  on  the  scope  of  the  EIS  on  or 
before  June  30, 1995.  TVA  is  today 
extending  that  comment  period  until 
July  24. 1995,  and  aimouncing  the 
location  of  a  public  scoping  meeting. 
DATES:  Comments  on  the  scope  of  the 
EIS  must  be  received  on  or  before  July 

24. 1995.  A  public  scoping  meeting  will 

be  held  on  Thursday.  June  29. 1995.  at 

7  p.m.  (Eastern  Daylight  Savings  Time) 

at  Roane  County  High  School, 

Cumberland  Street.  Kingston, 

Tennessee. 

ADDRESSES:  Comments  should  be  sent  to 

Dale  V.  Wilhelm.  NEPA  Liaison. 

Termessee  Valley  Authority.  WT  8C. 

400  West  Sununit  Hill  Drive.  Knoxville. 

Tennessee  37902. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  Robinson.  Fossil  Fuels. 

Tennessee  Valley  Authority,  1101 

Market  Street.  LP  5H,  Chattanooga. 
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Tennessee  37402.  phone  (615)  751- 
2502. 

SUPPLEMENTARY  INFORMATION:  A  Notice 
of  Intent  (NOI)  to  prepare  an  EIS  on 
alternatives  for  receiving  coal  at  TVA's 
Kingston,  Tennessee,  Fossil  Plant  in 
East  Tennessee  was  published  in  the 
Federal  Register  on  May  22.  1995.  The 
NOI  stated  that  comments  would  be 
received  until  Jime  30, 1995.  It  was  not 
possible  to  hold  a  public  meeting  on  the 
scope  of  the  EIS  during  that  timefirame, 
and  project  schedules  allow  for  a  longer 
public  scoping  period.  Therefore.  TVA 
is  extending  the  EIS  scoping  period 
until  July  24.  1995,  to  allow  sufficient 
time  to  hold  the  public  meeting  and 
allow  the  interested  public  to  comment 
on  the  suggested  scope  of  the  EIS 
alternatives  and  important  issues. 

A  public  meeting  will  be  held  on 
Thursday,  June  29, 1995,  at  7:00  p.m. 
Eastern  Daylight  Savings  Time  at  Roane 
County  High  School,  Cimiberland 
Street.  Kingston.  Tennessee.  The 
purpose  of  this  meeting  will  be  to  gain 
information  regarding  important 


environmental  issues  and  alternatives  to 
be  addressed  in  the  EIS.  Written 
comments  on  these  issues  should  be 
mailed  to  the  address  noted  above.  Oral 
and  additional  written  comments  will 
be  received  at  the  public  meeting. 

Dated:  June  12. 1995. 
Kathryn  J.  Jackson, 
Senior  Vice  President,  Resource  Croup, 
Tennessee  Valley  Authority. 
(FR  Doc.  95-15102  Filed  6-20-95;  8:45  amj 
BILUNO  CODE  8120-01-li 


UNITED  STATES  INFORMATION 
AGENCY 

U.S.  Advisory  Commission  on  Public 
Diplomacy  Meeting 

agency:  United  States  Information 

Agency. 

ACTION:  Notice. 

SUMMARY:  A  meeting  of  the  U.S. 
Advisory  Commission  on  Public 
Diplomacy  will  be  held  on  June  21  in 


Room  600.  301  4th  Street.  S.W., 
Washington.  D.C.  from  9:30  a.m.  12:00 
noon. 

At  9:30  a.m.  the  Commission  will 
meet  with  Mr.  Stanley  Silverman. 
Director.  Office  of  the  Comptroller;  Mr. 
Edward  Platte,  Resource  Management 
Committee;  Ms.  Donna  Oglesby, 
Coimselor;  USIA,  to  discuss 
contingency  resource  planning  for  FY 
2000.  At  11:00  a.m.  the  Commission 
will  meet  with  Dr.  Joseph  Duffy. 
Director,  and  Mr.  Penn  Kemble.  Deputy 
Director.  USIA.  to  discuss  contingency 
planning  and  issues. 

FOR  FURTHER  INFORMATION:  Please  call 
Betty  Hayes,  (202)  619-^1468,  if  you  are 
interested  in  attending  the  meeting. 
Space  is  limited  and  entrance  to  the 
building  is  controlled. 

Dated:  June  15. 1995. 

Rose  Royal, 

Management  Arnilyst  Federal  Register 
Liaison. 

[FR  Doc.  95-15116  Filed  6-20-95;  8:45  am) 

BILUNO  COOE  8230-01-M 


32404 


Sunshine  Act  Meetings 


Federal  Register 
Vol.  60.  No.  119 
Wednesday,  June  21.  1995 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  putjiished  under 
the  "Government  in  the  Sonshine  Act"  (Pub. 
L  94-409)  5  U.S.C.  552t)(e)(3). 


ASSASSINATION  RECORDS  REVIEW  BOARD 

TIME  AND  date:  10:00  a.m..  June  28, 

1995. 

place:  Old  U.S.  Mint  Building,  400 

Esplanade  Avenue.  New  Orleans,  LA. 

STATUS:  Open  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

10:00  a.m.:  Public  Hearing 

"Assassination  Records  in  the  Greater  New 

Orleans  Area" 

2:00  p.m.:  Board  Meeting 

Open 

1.  Discussion  of  Sunshine  Act  Regulation 

2.  Discussion  of  ROI/PA  Regulation 


3.  Discussion  and  Decision  on  Board 
Procedures 

4.  General  Board  Business 
Closed 

5.  Dociunent  Review  Discussion  and 
Decisions 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Thomas  Samoluk,  Press  and  Public 

Affairs  Officer,  600  E  Street.  NW. 

Second  Floor.  Washington.  DC  20530. 

Telephone:  (202)  724-0088;  Fax:  (202) 

724-0457. 

David  G.  Marwell, 

Executive  Director. 

(FR  Doc.  95-15365  Filed  6-19-95;  3:56  pml 

MLLMQ  CODE  682»-TD-M 


BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

FEDERAL  REGISTER  CITATION  OF  PREVIOUS 
ANNOUNCEMENT:  Notice  forwarded  to  the 


Federal  Register  on  Friday,  June  16, 
1995. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE  OF 
THE  MEETING:  11:00  a.m..  Monday.  June 
26, 1995. 

CHANGES  IN  THE  MEETING:  Addition  of  the 
following  closed  itera(s)  to  the  meeting: 

Proposed  acquisition  of  automated  data 
processing  equipment  with  the  Federal 
Reserve  System. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204. 

Dated:  June  19,  1995. 
Jennifer  J.  lohnson, 
Deputy  Secretary  of  the  Board. 
(FR  Doc.  95-15311  Filed  6-19-95;  1:36  pml 
BiLUNO  CODE  a21(M>1-P 
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Wednesday 
June  21,  1995 


Part  II 

Department  of 
Health  and  Human 
Services 

Food  and  Drug  Administration 

21  CFR  Parts  895  and  897 
Medical  Devices;  Performance  Standards 
for  Electrode  Lead  Wires  and  Banning  of 
Unprotected  Electrode  Lead  Wires; 
Proposed  Rule 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  895  and  897 
[Docket  No.  94N-0078] 

Medical  Devices;  Proposed 
Perlormance  Standards  for  Electrode 
Lead  Wires  and  Proposed  Banning  of 
Unprotected  Electrode  Lead  Wires 

agency:  Food  and  Drug  Administration. 

HHS. 

action:  Proposed  rule. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
establish  a  performance  standard  for 
electrode  lead  wires.  The  agency  is 
taking  this  action  because  it  has 
determined  that  a  performance  standard 
is  needed  to  prevent  hazardous 
electrical  connections  between  patients 
and  electrical  power  sources.  FDA  is 
also  proposing  to  make  unprotected 
electrode  lead  wires  a  banned  device 
upon  the  effective  date  of  the  standard 
for  the  device.  FDA  has  determined  that 
unprotected  electrode  lead  wires  and 
patient  cables  present  an  unreasonable 
and  substantial  risk  of  illness  or  injury, 
and  that  the  risk  cannot  adequately  be 
corrected  or  eliminated  by  labeling  or  a 
change  in  labeling. 

DATES:  Written  comments  by  September 
5. 1995.  Written  requests  for  changes  in 
classification  of  the  device  before  July 
21, 1995.  FDA  is  proposing  that  any 
final  regulation  promulgating  a 
performance  standard  and  banning  the 
devices  that  do  not  meet  the  standard  be 
effective  1  or  3  years,  depending  on  the 
device  type,  after  publication  of  any 
final  rule  based  on  this  proposal. 
ADDRESSES:  Submit  written  comments 
and  requests  for  changes  in  the 
classification  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  rm.  1-23, 
12420  Parklawn  Dr.,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marquita  B.  Steadman,  Center  for 
Devices  and  Radiological  Health  (HFZ- 
84),  Food  and  Drug  Administration, 
2094  Gaither  Rd.,  Rockville,  MD  20850, 
301-594-4765,  ext.  145. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

In  the  Federal  Register  of  May  19. 
1994  (59  FR  26352),  FDA  published  an 
advance  notice  of  proposed  rulemaking 
(ANPRM)  and  announced  the  need  for 
further  FDA  action  to  address  this 
problem.  In  that  ANPRM,  FDA 


described  various  regulatory  actions  it 
had  taken  since  the  first  reported 
incidents  in  1985  of  exposed  male 
connector  pins  of  electrode  lead  wires 
being  inserted  into  either  alternating 
current  (AC)  power  cords  or  a  wall 
outlet,  rather  than  into  the  patient  cable 
that  connects  to  the  monitor.  The 
ANPRM  also  described  actions  to 
various  organizations,  such  as  the 
former  Emergency  Care  Research 
Institute  (ECRI),  and  outside  standard 
setting  bodies  have  taken  to  prevent 
electrode  lead  wires  from  being 
connected  to  electrical  power  sources.  A 
summary  of  these  actions  is  provided 
later  in  this  section.  In  the  ANPRM, 
FDA  stated  that:  "despite  efforts  to 
eliminate  the  risk,  unprotected  electrode 
lead  wires  and  patient  cabling  systems 
are  still  distributed  by  some 
manufacturers  as  replacements  for 
existing  equipment,  and  may  also  be 
interchangeable  among  various  medical 
devices."  (See  59  FR  26532  at  26353.)  In 
the  ANPRM,  FDA  further  announced 
that  it,  in  conjunction  with  the  Health 
Industry  Manufacturers  Association  and 
the  American  Hospital  Association 
(AHA),  was  sponsoring  a  public 
conference  entitled  "Unprotected 
Patient  Cables  and  Electrode  Lead 
Wires."  The  conference  was  held  on 
July  15,  1994,  and  provided  a  forum  for 
device  users,  manufacturers,  and  other 
health  professionals  to  offer  and  to  hear 
comments  for  FDA's  consideration 
during  the  rulemaking  process. 

The  need  for  FDA  action  to  resolve 
the  potential  hazard  of  unprotected 
electrode  lead  wires  and  patient  cables 
used  with  medical  devices  was  further 
emphasized  in  a  letter  dated  August  2. 
1994,  to  FDA  Commissioner  David  A. 
Kessler,  from  the  Honorable  Ron 
Wyden,  then  Chairman,  U.S.  House  of 
Representatives,  Committee  on  Small 
Business,  Subcommittee  on  Regulation. 
Business  Opportvuiities,  and 
Technology  (Ref  1).  In  that  letter,  Mr. 
Wyden  stated  that  "shocks,  bums,  and 
electrocutions  occur  despite  warnings 
issued  by  the  FDA  to  hospitals, 
manufacturers,  and  others." 
Specifically.  Mr.  Wyden  wrote  that: 

Hospitals  have  been  told  to  purchase  and 
use  only  protected  wires  and  cables.  They 
have  also  been  told  to  remove  unprotected 
equipment  and  to  alert  staff  members  to 
possible  hazards  to  patients. 

Manufacturers  have  been  encouraged  to 
modify  their  designs  to  prevent  lead  wires 
from  being  inserted  into  electrical  outlets. 

Despite  warnings  and  other 
communications,  some  manufactxirers  still 
distribute  to  hospitals  unprotected  lead  wires 
as  replacements  for  deteriorated  equipment. 

It  is  clear  that  regulatory  action,  as  well  as 
additional  education  and  training  is  needed 


to  stop  the  slow  but  steady  flow  of  children 
(and  adults)  who  are  burned  or  electrocuted. 

FDA's  records  of  incidents  with 
xmprotected  electrode  lead  wires  and 
patient  cables  reveal  the  following: 
Between  1985  and  1994,  24  infants  or 
children  received  "macro-shock"  (large, 
externally  applied  currents)  from 
electrode  lead  wires  or  cables,  including 
5  children  who  died  by  electrocution 
(Ref.  2).  The  most  recent  death  (1993), 
which  occurred  in  a  hospital,  involved 
a  12-day  old  infant.  The  apnea  monitor 
involved  in  the  incident  had  been  sold 
with  safety  protected  electrode  lead 
wires  and  patient  cable,  but  an 
unprotected  patient  cable  from  another 
manufacturer  of  an  ECG  monitor  and 
improtected  prewired  electrodes  from  a 
third  manufacturer  were  being  used 
when  the  infant  was  electrocuted. 

There  are  reports  of  injuries 
associated  with  unsafe  electrode  lead 
wires  and  patient  cables  involving 
medical  devices  other  than  apnea 
monitors  (Ref  3).  In  1986,  for  example, 
a  death  occurred  when  the  ECG  lead 
wires  were  pliigged  into  an  infusion 
pimip  power  cord  in  a  hospital 
environment.  Similarly,  in  1990,  a  death 
occurred  when  a  neonatal  monitor's 
electrode  lead  wires  were  inserted  into 
a  pulse  oximeter  power  cord.  FDA  has 
received  additional  reports  of  similar 
events  that  resulted  in  electrical  shocks, 
bums,  and  possible  brain  damage  to 
patients.  In  response  to  the  death  and 
electrical  bums  that  occurred  in  1985. 
FDA  issued  an  alert  to  home- use  apnea 
monitor  manufacturers,  home  user 
support  organizations,  and  apnea 
monitor  users,  announcing,  among  other 
things,  the  agency's  intent  to  embark  on 
a  cooperative  effort  with  industry  and 
the  medical  profession  to  resolve  the 
problem  of  potential  electrical 
connection  between  patients  and 
electrical  power  sources.  FDA  alsc 
requested  each  home-use  apnea  monitor 
manufactvuer  to  evaluate  its  device  for 
potential  electrode  lead  wire  and  patient 
cable  hazards  and,  when  necessary,  to 
consider  design  changes  to  preclude 
insertion  of  electrode  lead  wire 
connectors  into  AC  power  cords  and 
outlets.  In  addition  to  issumg  the  alert, 
the  Center  for  Devices  and  Radiological 
Health's  July  1985  "Medical  Devices 
Bulletin"  was  devoted  in  great  part  to 
publicizing  the  improtected  electrode 
lead  wire  hazard. 

Since  1985.  FDA  has  not  cleared  for 
marketing  any  home-use  apnea  monitor 
that  features  an  unprotected  electrode 
lead  wire  and  patient  cable 
configuration.  For  all  apnea  monitors 
cleared  for  marketing  since  1989,  FDA 
has  required  a  protective  electrode  lead 
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wire  and  cable  design,  whether  or  not 
the  device  was  intended  for  home  use. 
Despite  these  efforts,  some  hospitals 
continue  to  use  older  units,  or  electrode 
lead  wires  and  patient  cables  from  other 
devices,  which  do  not  have  the 
protective  electrode  lead  wire  and  cable 
design.  Even  with  the  new  models,  as 
evidenced  by  the  1993  incident,  it  may 
be  possible  to  switch  patient  cables  and/ 
or  electrode  lead  wires,  thereby  creating 
a  hazard. 

On  September  3. 1993,  FDA  issued  a 
safety  alert  to  hospital  administrators, 
risk  managers,  and  pediatric  department 
directors,  warning  them  that  the  use  of 
unprotected  electrode  lead  wires  with 
an  apnea  monitor  may  be  dangerous  to 
the  patient,  and  may  be  in  violation  of 
section  518(a)  of  the  act  (21  U.S.C. 
360h(a))  (Ref.  4).  FDA  included  in  the 
alert  a  number  of  recommendations  to 
help  prevent  these  accidents.  FDA  also 
sent  all  apnea  monitor  manufacturers  a 
notification  letter  under  section  518(a) 
oftheact(Ref.  5). 

Section  518(a)  of  the  act  authorizes 
the  agency  to  issue  an  order  to  assure 
that  adequate  notification  is  provided  in 
an  appropriate  form,  by  the  means  best 
suited  under  the  circimistances 
involved,  to  all  health  professionals 
who  prescribe  or  use  a  particular  device 
and  to  any  other  person  who  should 
properly  receive  such  notification,  in 
order  to  eliminate  an  unreasonable  and 
substantial  harm  to  the  public  health 
when  no  other  practicable  means  is 
available  under  the  act  to  eliminate  such 
risk.  FDA  stated  that,  for  these  devices, 
notification  should  include  replacement 
of  unprotected  electrode  lead  wires  and 
patient  cables,  and  that  a  warning  label 
should  be  permanently  affixed  to  all 
monitors  stating  that  unprotected 
electrode  lead  wires  and  patient  cables 
should  not  be  used  with  die  device 
because  inappropriate  electrical 
connections  may  pose  an  unreasonable 
risk  of  adverse  health  consequences  or 
death.  FDA  also  requested 
manufacturers  of  all  apnea  monitors  to 
cease  further  distribution  of  unprotected 
electrode  lead  wires  and  patient  cables. 
On  September  20. 1993.  FDA  issued  a 
similar  letter  to  all  known  third-party 
manufacturers  of  patient  cables  and 
electrode  lead  wires  (Ref.  6). 

On  December  28.  1993,  FDA  issued  a 
Public  Health  Advisory  to  hospital 
nursing  directors,  risk  managers,  and 
biomedical/clinical  engineering 
departments  for  distribution  to  all  units 
in  their  hospitals  and  outpatient  clinics, 
as  well  as  to  home  health  care  providers 
and  suppliers  affiliated  with  those 
facilities,  advising  them  of  the  hazards 
associated  with  use  of  electrode  lead 
wires  with  unprotected  male  connector 


pins  (Ref  7),  In  the  Public  Health 
Advisory,  FDA  expanded  the  scope  of 
its  September  3, 1993,  apnea  monitor 
safety  alert  to  include  all  devices  using 
patient  electrodes.  FDA  noted  that,  even 
though  manufacturers  have  changed  the 
design  of  their  devices  to  minimize  the 
potential  hazard,  some  facilities  are  still 
using  older  models  that  make  it  possible 
for  staff  to  switch  patient  cables  and/or 
lead  wires,  thus  creating  a  hazard.  FDA 
recommended  various  precautions  to 
prevent  the  use  of  unsafe  lead  wires  and 
patient  cables. 

Manufacturers  of  devices  other  than 
apnea  monitors  that  utilize  patient 
electrodes,  e.g.,  ECG,  have  been 
encouraged  by  various  organizations  to 
modify  their  electrode  lead  wires  so  that 
they  cannot  be  inserted  into  AC  power 
cords  or  outlets.  For  example,  in 
Febmary  1987  and  May  1993,  ECRI 
issued  hazard  reports  concerning 
electrical  shock  hazards  fit>m 
unprotected  electrode  lead  vvrires  and 
patient  cables.  Further,  standards- 
setting  bodies  have  developed  various 
standards,  both  in  draft  and  final  form, 
that  have  the  same  goal  in  mind — safety 
requirements  for  patient  electrode  lead 
wires. 

lEC  has  proposed  an  amendment  to 
DEC  601-1.  the  safety  standard  for 
electromedical  equipment,  requiring 
that  electrode  lead  wires  be  unable  to 
make  contact  with  hazardous  voltages. 
This  amendment  was  approved  and 
published  in  March  1995. 

The  Undenvriters  Laboratories  (UL) 
adopted  lEC  601-1  by  issuing  its 
standard  2601-1.  It  became  effective  on 
August  31,  1994.  This  standard 
supersedes  UL  544  (referenced  in  the 
ANPRM).  In  adopting  the  lEC  standard. 
UL  included  a  deviation  that  requires 
that  patient  electrodes  be  designed  to 
avoid  connection  to  electrical  power 
sources.  (See  UL  2601-1.  Medical 
Electrical  Equipment  Part  1:  General 
Requirements  for  Safety.)  The  UL 
standard  states  in  the  rationale  section 
that  "this  is  a  basic  safety  concern 
prompted  by  recent  accidents  involving 
patient  injury,  including  infant  deaths. 
Patients  were  accidently  being 
connected  to  hazardous  circuits  while 
being  connected  to  applied  parts  of 
medical  equipment,  such  as  an  apnea 
monitor."  FDA  has  been  advised  that  it 
is  possible  that  UL  will  modify  its 
requirement  to  be  equivalent  to  the  one 
included  in  the  proposed  amendment  to 
lEC  601-1. 

There  is  also  a  German  DIN  standard 
for  touch  proof  connectors  for 
electromedical  applications.  This  design 
standard  was  also  referenced  in  the 
ANPRM  and  states  that  it  was 


developed  because  of  the  accidents  that 
occurred  with  infants  in  1985  and  1986. 

The  National  Fire  Protection  Agency 
(NFPA)  is  also  proposing  a  standard  for 
patient  electrode  lead  coimectors.  FDA 
has  received  information  that  even 
though  it  is  volimtary,  this  NFPA 
standard  will  be  adopted  by  many  States 
and  municipalities  as  a  mandatory 
standard  for  health  care  facifities. 
Further,  this  standard  is  referenced  by 
the  Joint  Commission  on  Health  Care 
Organizations. 

Finally,  the  Association  for  the 
Advancement  of  Medical 
Instrumentation  (AAMI)  is  developing  a 
standard  that  covers  cables  and  patient 
lead  wires  for  surface 
electrocardiographic  monitoring  in 
cardiac  monitors  applications.  'The  draft 
standard  addresses  safety  and 
performance  of  cables  and  lead  wires 
with  the  added  purpose  of  encouraging 
the  availability  of  lead  wires  that  are 
interchangeable  for  ECG  monitoring 
appUcations.  The  standard  defines  a 
safe  (no  exposed  metal  pins)  common 
interface  at  the  cable  yoke  and  lead  wire 
cotmector.  The  draft  standard  is 
currently  being  balloted  by  AAMI  and 
undergoing  pubUc  review  for 
acceptance  as  an  American  National 
Standard. 

FDA  believes  that  industry  also 
recognizes  the  importance  of  addressing 
this  hazard.  In  response  to  FDA's  alert 
letter  in  June  1985.  manufactiu«rs 
voluntarily  began  to  redesign  their 
electrode  lead  wires  and  patient  cables 
for  home  apnea  monitors.  And  more 
recently,  many  firms  have  taken 
voluntary  action  to  recall  electrode  lead 
wires  with  unprotected  exposed  metal 
pins  and/or  unprotected  patient  cables. 
Apnea  monitor  firms  are  replacing  their 
male  pin  lead  wires  and  associated 
cables  with  safety  cable  systems,  usually 
tree  of  charge,  while  others  are  making 
adapters  and  warning  labels  available. 
Some  device  manufacturers  have  ceased 
supplying  unprotected  electrode  lead 


wires. 


n.  Highlights  of  the  Proposal 

This  mle  proposes  to  estabUsh  a 
performance  standard  that  FDA  believes 
will  eliminate  the  risk  of  electrode  lead 
wires  being  inserted  or  otherwise 
manipulated  so  as  to  make  contact  with 
live  parts  of  a  power  outlet  or  separable 
power  cord.  This  standard  would  apply 
to  all  medical  devices  that  use  patient- 
connected  electrode  lead  wires. 

FDA  is  proposing  a  1-  or  3-year 
effective  date  for  any  final  regulation 
based  on  this  proposed  promulgation  of 
a  performance  standard.  Devices  that 
would  be  subject  to  the  1-year  effective 
date  are  those  devices  that  present  the 
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greatest  potential  risk  of  harm  as 
demonstrated  by  use  in  environments 
where  accidental  inappropriate 
connections  could  reasonably  be 
anticipated,  and  by  frequent  use  of  the 
devices  and  frequent  connections  of 
electrode  lead  wires.  Devices  subject  to 
the  l-yeeir  effective  date  would  also 
include  devices  that  have  been  the 
subject  of  reported  adverse  events,  and 
those  that  can  be  reasonably  anticipated 
to  be  the  subject  of  adverse  events. 
Devices  that  would  be  subject  to  the  3- 
year  effective  date  are  those  devices  that 
do  not  satisfy  the  criteria  for  the  1-year 
effective  date  but  also  utilize 
unprotected  electrode  lead  wires.  The 
agency  is  also  proposing  to  ban  devices 
that  do  not  meet  the  standard  on  its 
effective  date. 

III.  The  New  Framework 

As  noted  in  the  ANPRM,  FDA 
recognizes  that  despite  the  many  efforts 
described  above,  the  potential  risks 
presented  by  the  continued  use  of 
unprotected  electrode  lead  wires  and 
patient  cabling  systems  still  exist.  In 
order  to  eliminate  these  risks 
completely,  the  agency  is  proposing  to 
establish  a  performance  standard  that 
would  apply  to  all  medical  devices  that 
use  patient-connected  electrode  lead 

wires. 

In  reaching  this  decision,  the  agency 
reviewed  several  standards  that  are  in 
various  stages  of  development  before 
deciding  to  propose  to  establish  its  own. 
FDA  decided  not  to  adopt  these 
standards  for  this  proposal  because 
some  of  them  were  too  restrictive  or  not 
restrictive  enough  for  application  to  all 
devices.  In  addition,  it  would  cause 
unnecessary  delay  in  FDA's  handling  of 
this  matter  to  obtain  the  appropriate 
clearances  for  the  adoption  of  an 
existing  standard.  FDA  believes, 
however,  that  devices  that  meet  the  EC, 
AAMI,  and  NFPA  standards  for 
protected  electrode  lead  wire  and  cable 
configurations  would  also  meet  FDA's 
proposed  standard. 

The  agency  believes  that  firms  whose 
devices  would  be  subject  to  the 
proposed  performance  standard  will 
begin  adapting  existing  products  to  the 
standard,  or  modify  "new  devices"  to 
conform  them  to  the  standard,  if  they 
have  not  already  done  so,  before  the 
effective  date  of  the  standard.  This 
would  be  consistent  with  Congress' 
admonition  that  "stockpiling  of 
nonconforming  devices  is  discouraged, 
since  standards  will  apply  to  all  devices 
in  commercial  channels  on  their 
effective  date."  (See  H.  Kept.  853.  94th 
Cong.,  2d  sess.  30;  see  also  45  FR  7474, 
February  1, 1980,  final  standards 
regulations.) 


FDA  is  publishing  a  list  of  devices 
utilizing  patient  contacting  electrodes 
that  would  be  subject  to  the  1-  or  3-year 
phase-in  process  of  the  performance 
standard.  FDA  reserves  the  right,  upon 
proper  notification  to  interested  parties, 
to  amend  this  list  at  any  time.  FDA 
believes  the  proposed  effective  dates  are 
reasonable  and  consistent  with  the 
congressional  intent  in  enacting  section 
514  of  the  act,  as  well  as  with  comments 
at  the  public  conference. 

To  ensure  a  full  adherence  to  the 
standard  by  both  new  and  existing 
products  in  commercial  distribution  and 
use,  the  agency  is  also  proposing  to  ban 
all  devices  that  do  not  meet  the  standard 
on  its  effective  date. 

TV.  Performance  Standard 

The  Safe  Medical  Devices  Act  of  1990 
(the  SMDA)  (Pub.  L.  101-629) 
prescribes  changes  to  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (the  act)  (21 
U.S.C.  321-394),  as  amended,  that 
improve  the  regulation  of  medical 
devices  and  strengthen  the  Medical 
Device  Amendments  of  1976  (the  1976 
amendments),  which  established  a 
comprehensive  framework  for  the 
regulation  of  medical  devices. 

The  SMDA  amended  section  513  of 
the  act  (21  U.S.C.  360c)  to  redefine  class 
II  as  the  class  of  devices  that  is  or  will 
be  subject  to  special  controls,  and 
amended  section  514  of  the  act  (21 
U.S.C.  360d)  to  simplify  the 
requirements  for  establishing 
performance  standards.  Section  513  of 
the  act  states  that  the  "special  controls 
•  *  *  shall  include  performance 
standards  for  a  class  II  device  if  the 
Secretary  determines  that  a  performance 
standard  is  necessary  to  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  the  device."  The 
legislative  history  of  the  SMDA  states 
that: 

by  simplifying  the  process  for  establishing 
performance  standards,  and  by  allowing  the 
Secretary  discretion  to  employ  such 
standards  as  one  of  a  variety  of  additional 
controls  to  assure  the  safety  and  effectiveness 
of  Class  II  devices,  performance  standards 
will  become  valuable  tools  to  regulate  those 
devices  for  which  they  are  most  needed. 

(S.  Rept.  513, 101st  Cong.,  2d  sess.  19 
(1990).) 

Under  this  proposal,  this  mandatory 
standard  would  apply  to  all  electrode 
lead  wires,  and  would  be  phased-in  over 
a  period  of  3  years.  Proposed  §  897.12(a) 
and  (b)  contain  lists  of  devices  that 
would  be  subject  to  the  performance 
standard,  with  the  applicable  effective 
dates  of  the  standard. 


A.  The  Proposed  Standard 

FDA  proposes  the  following 
mandatory  performance  standard  for 
patient-connected  electrode  lead  wires. 
Any  lead  wire  intended  to  provide 
electrical  contact  between  a  patient  and 
any  medical  device  shall  be  protected 
such  that  the  connector  at  the  lead  wire 
end  that  is  distal  to  the  patient  cannot 
make  conductive  contact  with  an  AC 
electrical  power  source  (e.g.,  wall 
receptacle,  power  cord  plug). 

B.  Findings 

Unprotected  electrode  lead  wires  and 
patient  cabling  systems  have  been 
associated  with  bums  and 
electrocutions.  The  fact  that  these 
injuries  and  deaths  occurred  in  both 
homes  and  hospitals  emphasizes  the 
need  to  address  this  problem  on  a  wider 
scale.  Until  all  unprotected  electrode 
lead  wires  and  patient  cables  are  out  of 
the  user  environment,  the  potential 
hazard  exists.  FDA  believes  that  a 
proactive  approach  warranted  to 
address  this  potential  hazard 
adequately. 

Despite  repeated  efforts  to  eliminate 
the  serious  hazard  they  pose,  the 
production  and  use  of  unprotected 
electrode  lead  wires  continue.  Although 
many  firms  are  taking  corrective  action, 
others  continue  to  supply  users  with 
unprotected  electrode  lead  wires,  and 
users  continue  to  request  and  use  them. 
Therefore,  to  eliminate  the  serious  risks 
to  health  presented  by  these  devices, 
FDA  is  proposing  that  all  devices 
featuring  patient  connected  electrode 
lead  wires  be  redesigned  or  adapted  to 
prevent  the  risk  by  the  end  of  a  3-year 
period. 

C.  Opportunity  to  Request  a  Change  in 
Classification 

In  accordance  with  section 
514(b)(l)(B)(iii)  of  the  act  and  §  860.132. 
FDA  is  offering  interested  persons  an 
opportunity  to  request  a  change  in  the 
classification  of  any  device  that  would 
be  subject  to  the  proposed  standard, 
based  on  new  information  relevant  to  its 
classification.  Any  proceeding  to 
reclassify  a  device  will  be  in  accordance 
with  section  513(e)  of  the  act. 

A  request  for  a  change  in  the 
classification  of  a  device  that  uses 
electrode  lead  wires  is  to  be  in  the  form 
of  a  reclassification  petition  containing 
information  required  by  §860.123  (21 
CFR  860.123),  including  new 
information  relevant  to  the  classification 
of  the  device,  and  shall,  under  section 
514(b)(1)(B)  of  the  act.  be  submitted 
before  July  21.  1995. 

The  agency  advises  that,  to  ensure 
timely  filing  of  any  such  petition,  any 
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request  should  be  submitted  to  the 
Dockets  Management  Branch  (address 
above)  and  not  to  the  address  provided 
in  §  860.123(b)(1).  If  a  timely  request  for 
a  change  in  the  classification  is 
submitted,  FDA  will,  by  August  21, 
1995,  and  after  consultation  with  the 
appropriate  FDA  advisory  committee 
and  by  an  order  published  in  the 
Federal  Register,  either  deny  the 
request  or  initiate  a  change  in  the 
classification  of  the  device  in 
accordance  with  section  513(e)  of  the 
act  and  21  CFR  860.130. 

In  accordance  with  section 
515(c)(1)(D)  of  the  act  (21  U.S.C. 
350e(c)(l)(D))  any  class  III  device  for 
which  a  PMA  is  filed  would  be  required 
to  include  information  showing  that  the 
device  is  in  compliance  with  the 
standard. 

D.  The  Proposed  Effective  Date 

Section  861.36  (21  CFR  861.36)  states 
that: 

A  regulation  establishing  *  *  •  a 
performance  standard  will  set  forth  the  date 
upon  which  it  will  take  effect.  To  the  extent 
practical,  consistent  with  the  public  health 
and  safety,  such  effective  date  will  be 
established  so  as  to  minimize  economic  loss 
to,  and  disruption  or  dislocation  of,  domestic 
and  international  trade.  (See  also  section 
514(b)(3)(B)  of  the  act.) 

FDA  has  determined  that  the  cost  of 
converting  or  adapting  unsafe  electrode 
lead  wire  configurations  in  order  to 
comply  with  the  proposed  standard  is 
manageable  because  the  staiidard  will 
be  phased  in  over  a  1-  or  3-year  period. 
Furthermore,  FDA  believes  that  this  cost 
is  justifiable  given  the  severity  of  the 
adverse  events  that  have  occurred  and 
those  that  may  reasonably  be 
anticipated. 

V.  Banning  Action 

The  SMDA  amended  section  516  of 
the  act  (21  U.S.C.  3600.  which 
authorizes  FDA  to  ban  any  device 
intended  for  human  use  if  FDA  finds, 
based  on  all  available  data  and 
information,  that  such  device  presents  a 
"substantial  deception"  or  an 
"unreasonable  and  substantial  risk  of 
illness  or  injury"  that  FDA  finds  cannot 
be,  or  has  not  been,  corrected  or 
eliminated  by  labeling  or  a  change  in 
labeling. 

The  Report  by  the  Committee  on 
Interstate  and  Foreign  Commerce  on  the 
amendments  (House  Report)  stated  that: 

By  using  the  term  substantial,  the 
Committee  intends  that  the  Secretary  make  a 
determination  that  the  deception  or  risk 
incurred  through  the  continued  marketing  of 
such  a  device  is  important,  material,  or 
significant.  In  determining  that  the  device  is 
deceptive,  it  is  not  necessary  that  the 


Secretary  find  that  there  was  intent  to 
mislead  users  of  the  device.  Nor  is  actual 
proof  of  deception  of  or  injury  to  an 
individual  required. 

(H.  Rept.  853.  94th  Cong..  2d  sess.  19 
(1976).) 

The  legislative  history  of  the 
amendments  further  stated  that: 

A  finding  that  a  device  presents  the 
requisite  degree  of  deception  or  risk  is  made 
on  the  l)asis  of  all  available  data  and 
information',  including  information  which 
the  Secretary  may  obtain  under  other 
provisions  of  the  proposed  legislation,  and 
information  which  may  be  supplied  by  the 
manufocturer  in  response  to  the  proceeding 
relating  to  the  safety,  effectiveness,  or 
labeling  of  the  device. 

(Id.  at  19.) 

Under  the  SMDA,  FDA  may  initiate  a 
proceeding  to  ban  a  device,  based  upon 
available  data  and  information,  without 
first  consulting  with  a  device  panel.  In 
addition,  the  SMDA  no  longer  requires 
that  the  agency  afford  interested  persons 
an  opportunity  for  an  informal  hearing 
before  proposing  a  regulation  to  ban  a 
device.  (See  Section  18(d)  of  the  SMDA; 
and  also  21  CFR  895.20.)  FDA  believes, 
that  the  conference  held  on  July  15, 
1994,  was  an  appropriate  forum  for 
interested  parties  to  express  their  views 
on  the  agency's  options  for  a  proposed 
course  of  action.  Further,  the  ANPRM 
solicited  comments  on  alternative 
solutions  to  the  removal  of  all 
unprotected  electrode  lead  wires  firom 
the  market,  such  as  banning  them  under 
part  895  (21  CFR  part  895).  FDA 
considered  the  conference  transcript,  as 
well  as  the  written  comments  submitted 
in  response  to  the  ANPRM,  before 
determining  that  a  banning  action  is 
warranted.  For  all  these  reasons,  the 
agency  has  decided  that  an  informal 
hearing  is  not  necessary  before 
proceeding  with  the  proposal. 
Moreover,  this  document  provides 
interested  persons  with  an  additional 
opportunity  to  provide  comments  on  the 
agency's  proposed  actions. 

FDA  is  aware  that  in  response  to  the 
section  518(a)  letters  it  issued  last  year, 
many  firms  conducted  voluntary  recalls 
of  unprotected  electrode  lead  wires  to 
correct  the  labeling  on  these  devices. 
However,  FDA  has  determined  that  the 
continued  marketing  of  unprotected 
electrode  lead  wires  and  patient  cables, 
no  matter  how  they  are  labeled,  presents 
an  unreasonable  and  substantial  risk  of 
illness  or  injury  to  individuals,  and 
provides  no  benefit  to  the  public  health 
that  is  not  provided  by  protected 
electrode  lead  wires  and  patient  cables. 
Use  of  unprotected  electrode  lead  wires 
has  resulted  in,  and  can  be  expected  to 
continue  to  result  in.  serious  adverse 
consequences  or  death  because  the 


devices  are  inherently  dangerous  when 
used  in  a  reasonably  foreseeable,  albeit 
inappropriate,  manner.  There  are  no 
labeling  requirements  that  can  reliably 
prevent  inappropriate  connections  of 
unprotected  electrode  lead  wires  and, 
thus,  unprotected  electrode  lead  wires 
cannot  be  safely  marketed  for  the 
device's  intended  purposes. 
Accordingly,  FDA  has  not  proposed  a 
change  in  device  labeling.  Indeed, 
labeling  warnings  are  meaningless  when 
unprotected  electrode  wires  are 
available  to  preschool  children  or 
individuals  with  limitations  such  as 
vision  problems,  mental  retardation,  or 
other  cognitive  impairments.  Further, 
labeling  is  often  an  inadequate  solution 
in  certain  hospital  settings  where  health 
care  professionals  find  themselves  in 
busy,  stressful  situations  in  which  they 
may  not  be  provided  with,  or  could 
inadvertently  overlook,  instructions. 

Therefore,  FDA  is  proposing  to  ban 
unprotected  electrode  lead  wires  in 
order  to  prohibit  their  further 
introduction  into  commerce  and  to 
expedite  the  removal  of  these  devices 
from  commercial  distribution  and  use, 
thereby  preventing  any  further  or 
unreasonable  and  substantial  risk  of 
illness  or  injury.  Based  on  the  public 
comments  received  to  date,  FDA 
believes  that  the  proposed  1-  or  3-year 
effective  dates  would  provide  a 
reasonable  transition  time  with  minimal 
economic  disruption. 

FDA  notes  that,  even  though  current 
law  requires  that  hospitals  and  other 
users  of  medical  devices  report 
problems  such  as  serious  injuries  and 
deaths,  that  law  did  not  become 
effective  until  late  1991.  Therefore, 
there  has  probably  been  an 
underreporting  of  the  deaths  and  serious 
injuries  attributable  to  unprotected 
patient  electrode  lead  wires  and  cables. 

VI.  Summary  and  Analysis  of 
Comments  and  FDA'S  Response 

The  agency  received  19  written 
comments  from  manufacturers, 
distributors,  user  facilities,  trade 
associations,  and  a  consultant  in 
response  to  the  ANPRM.  A  summary  of 
the  written  comments  and  oral 
testimony  from  the  conference  is 
provided  below: 

1.  In  general,  several  comments 
expressed  their  appreciation  to  FDA  for 
allowing  them  to  express  their  views  to 
the  agency  on  this  important  public 
health  issue.  A  few  comments  noted 
that  the  July  conference  was  an 
excellent  forum  for  the  exchange  of 
ideas  on  a  subject  that  is  of  concern  to 
all  manufacturers  and  users  of  medical 
instrumentation.  One  comment 
encouraged  FDA  to  increase  its  use  of 
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forums  of  this  type  because  they  lead  to 
a  better  understanding  of  issues  that  are 
relevant  to  industry.  A  few  comments 
stated  that  they  were  in  favor  of  safety 
systems  for  all  devices  that  directly 
connect  electrodes  to  patients.  Other 
comments  supported  the  concept  of 
banning  the  use  and  production  of 
unprotected  electrode  lead  wires, 
provided  the  ban  was  implemented  over 
a  period  of  time  to  allow  manufacturers 
to  convert  to  protected  electrode  lead  or 
cable  sets,  and  for  users  to  budget  for 
and  adapt  to  the  change. 

FDA  has  utilized  the  information 
gleaned  from  the  July  conference  and 
the  written  comments  submitted  in 
response  to  the  ANPRM  in  determining 
the  most  appropriate  regulatory 
approach  to  address  the  risks  associated 
with  the  continued  use  of  unprotected 
electrode  lead  wires  and  patient  cabling 
systems.  The  agency  is  proposing  to 
establish  a  performance  standard  for 
patient-connected  electrode  lead  wires, 
and  also  to  ban  devices  that  do  not  meet 
the  standard  on  its  effective  date. 
However,  FDA  is  proposing  a  phase-in 
of  any  final  rule  based  on  this  proposal 
for  up  to  a  3-year  period,  depending  on 
the  device  type.  Based  on  the  public 
comments  received  to  date.  FDA 
believes  that  the  proposed  effective 
dates  provide  a  reasonable  transition 
period  for  both  new  and  existing 
products  in  commercial  distribution  and 

use. 

2.  Some  comments  noted  that 
interchangeability  with  various  devices 
was  an  attractive  feature  of  unprotected 
lead  sets.  Indeed,  several  comments 
noted  that  the  straight  male  (0.80") 
single  pin  and  corresponding  socket  are 
a  de  facto  standard.  Several  comments 
noted  that  this  interchangeability 
feature  helps  to  contain  costs.  Another 
comment  noted  that  single  lead  wire 
electrodes  are  lightweight,  which  makes 
them  good  for  use  on  small  patients  like 
neonates.  Furthermore,  because  of  their 
light  weight,  there  is  an  increased 
probability  that  the  lead  will  stay  on  the 
patient. 

Interchangeability  of  pin-style  lead 
wires  was  one  of  the  factors  leading  to 
FDA's  decision  to  propose  this 
performance  standard  and  ban.  FDA 
believes  that  protected  patient- 
connected  electrode  lead  wires,  if 
properly  designed,  can  provide  the  same 
advantages  that  have  been  offered  by 
unprotected  electrode  lead  wires. 

3.  At  the  conference  it  was  reported 
that  an  advantage  to  using  unprotected 
electrode  lead  wires  is  the  ability  to 
clean  the  contacts  of  the  lead  wires, 
both  for  the  electrical  connection 
because  of  the  oxidation  of  the 
connections  and  also  from  the 


standpoint  of  infection  control.  Another 
advantage  noted  was  the  ability  to 
disconnect  electrode  lead  wires  from 
one  cable  and  connect  them  into  other 
cable  assembhes  while  the  patient  is 
being  transported  from  unit  to  unit. 
Other  comments  noted  that 
standardized  protected  electrode  lead 
wire  and  patient  cable  interfaces,  if 
properly  designed,  can  provide  the  same 
advantages  as  unprotected  electrode 

lead  wires.  ,     ..      .     .  i 

FDA  agrees  that  standardized  cable 
and  electrode  lead  wire  interfaces,  if 
properly  designed,  can  provide  the  same 
advantages  as  unprotected  electrode 

lead  wires. 

4.  One  comment  stated  that  hospitals 
are  being  forced  to  stock  many  different 
cables  and  electrode  lead  wires  to  meet 
the  needs  of  various  types  of  equipment 
and.  as  a  result,  it  makes  staff  training 
more  difficult  and  creates  complex 
problems  when  patients  move  from  one 
area  of  the  hospital  to  another. 

FDA  recognizes  that  in  a  highly 
complex  setting,  such  as  a  hospital, 
there  are  numerous  questions  that  arise 
such  as  when  to  change  the  electrode 
lead  wires,  when  to  change  the  cables, 
or  when  to  interchange  cables.  FDA 
believes  that  its  proposed  standard  will 
ehminate  the  risk  of  injury  or  death 
when  such  decisions  are  made  because 
all  electrode  lead  wires  used  in  the 
hospital  setting,  regardless  of  which 
device  they  are  being  used  with,  will  be 
protected.  FDA  encourages  design 
engineers  to  standardize  protected 
electrode  lead  wires  as  much  as 
practicable  to  permit  appropriate 
interchangeability  among  device  types. 

5.  One  comment  noted  that  many 
devices  (for  example,  devices  that  are  no 
longer  being  manufactured)  cannot  be 
modified  economically  to  accept  a 
protected  electrode.  Another  comment 
stated  that  at  least  20  to  50  percent  of 
all  devices  in  use  either  cannot  be 
converted  or  are  not  worth  converting 
because  the  manufacturer  is  out  of 
business  or  the  device  is  obsolete.  This 
comment  states  that  such  devices  would 
need  to  be  discarded  and  replaced  wdth 
new  equipment. 

FDA  is  not  aware  of  any  devices  that 
are  no  longer  being  manufactured  and 
are  in  use  today  that  will  be  unable  to 
accept  protected  electrode  lead  wires 
with  proper  design  modification. 
Further,  to  date.  FDA  has  not  been 
presented  with  any  data  showing  that 
firms  would  be  unable  to  economically 
redesign  their  electrode  lead  wires  in 
accordance  with  the  phase-in  approach 
set  forth  in  this  proposal.  To  the 
contrary,  the  evidence  in  the  record 
demonstrates  that  a  phase-in  of  up  to  3 
years  would  allow  sufficient  time  for 


such  a  conversion.  For  example,  at  the 
conference  it  was  reported  that  clinical 
engineers  from  33  States  who  responded 
to  an  independent  survey  stated  that 
they  could  eliminate  90  percent  of  their 
nonprotected  electrode  lead  wire  and 
cables  in  about  2  years.  Further,  it  was 
reported  that  studies  conducted  by  AHA 
and  the  American  Society  for 
Electroneurodiagnostic  Technologists 
(ASET)  concluded  that  it  would  take  a 
minimum  of  approximately  2  years  to 
phase-in  any  conversion  for  existing 
electroneurodiagnostic  instrumentation 
and  electrode  lead  wires  to  a  new 
gender  configuration.  This  2-year 
timeframe,  according  to  a  representative 
from  ASET,  was  based  on  the  financial 
impact  that  any  change  would  have  on 
the  average  diagnostic  laboratory.  This 
representative  further  believed  that, 
with  an  extended  compliance  date  for 
the  diagnostic  laboratory  setting,  the 
cost  would  be  spread  out  over  a  larger 
fiscal  period,  making  it  easier  for 
smaller  laboratories  to  absorb  the 
increased  cost  of  services. 

6.  At  the  conference  it  was  suggested 
that  use  of  adapter  blocks  would  be  an 
inexpensive  alternative  to  address  the 
unprotected  electrode  lead  wire 
problem.  However,  this  comment  noted 
that  adapters  are  detachable. 

FDA  recognizes  that  certain  adapters 
are-not  failure  proof  and  can  be 
removed,  posing  the  same  hazard  as  an 
unprotected  product.  FDA  is  seeking  a 
permanent  solution  to  the  problem.  If  an 
adapter  is  used,  it  should  be  designed  to 
prevent  removal  by  the  user. 

7.  One  comment  noted  that  the  use  of 
unprotected  electrode  lead  wires  is 
preferable  to  use  of  an  intermediate 
adapter  because  adapters  introduce  a 
second  electrical  cormection  between 
the  device  and  the  electrode,  and  some 
devices  (for  example, 
electroencephalograms  (EEC's))  are  very 
susceptible  to  noise  that  may  be 
generated  by  this  additional  connection. 
FDA  acknowledges  that,  if  improperly 
designed,  any  extra  connection  that  is 
made  between  the  electrodes  on  the 
patient  and  the  recorder  has  the 
potential  of  causing  interference  in  the 
recording.  However,  FDA  believes  that 
significant  interference  could  be 
prevented  by  proper  design  of  the 
connector.  Further,  FDA  believes  that, 
in  order  to  comply  with  the  proposed 
standard,  adapters  would  have  to  be 
designed  so  as  to  prevent  their  removal 
of  the  adapter  by  the  user. 

8.  A  few  comments  noted  that  certain 
devices,  such  as  transcutaneous 
electrical  nerve  stimulators  (TENS). 
Holter,  and  telemetry,  may  not  permit 
conversion  from  unprotected  to 
protected  electrode  leads  unless  the 
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device  is  retrofitted  by  an  adapter  and, 
in  some  cases,  redesigned  by  the 
original  equipment  manufacturer. 
Several  other  comments  noted  that 
diagnostic  instruments  cannot  accept 
redesigned  electrode  connections 
without  modifying  the  device. 

FDA  believes  that  if  devices  cannot 
accept  safety  lead  sets  currently 
available,  modifications  can  be  made  to 
the  design  of  the  lead,  and  may  also  be 
necessary  for  the  device  with  which  the 
lead  is  intended  to  be  used.  Indeed,  one 
comment  noted  that  modification  kits 
will  be  available  to  permit  the  use  of 
protected  electrode  lead  wires  on 
certain  devices  that  currently  cannot 
accept  them. 

As  noted  at  the  conference,  the 
electrode  lead  wires  for  TENS,  Holter. 
and  other  event  monitors  may  migrate 
into  other  clinical  areas.  Indeed.  FDA 
believes  that  the  same  is  true  for  all 
electrode  lead  wires,  including  those 
intended  for  diagnostic  use.  Therefore, 
FDA  is  proposing  that  all  unprotected 
electrode  lead  wires  be  redesigned  or 
adapted  to  prevent  the  risk  to  health 
presented  by  these  devices. 

It  should  be  noted  that  certain  battery 
powered  devices  (e.g.,  Holter  monitors, 
TENS,  biofeedback  devices)  are 
proposed  for  Phase  1  implementation.  If 
battery  powered,  these  devices  do  not 
pose  a  direct  electrical  hazard.  However, 
FDA  is  concerned  about  their 
unsupervised  use  outside  a  clinical 
setting,  and  the  potential  hazard 
presented  when  their  pin-style  electrode 
lead  wires  are  connected  to  a  patient 
instead  of  to  a  device.  Based  on 
previous  adverse  experiences  with 
home-use  apnea  monitors,  FDA  believes 
it  prudent  to  require  early  conversion  of 
these  other  home-use  devices,  and  is 
proposing  to  include  them  in  Phase  1. 

9.  A  trade  association  stated  that  it  is 
not  aware  of  any  device  that  inherently 
cannot  accept  a  redesigned,  protected 
electrode  lead.  As  noted  in  response  to 
the  comment  above,  FDA  believes  that 
if  current  devices  cannot  accept  safety 
lead  sets  currently  available, 
modifications  can  be  made  to  the  design 
of  the  lead,  and  may  also  be  necessary 
for  the  device  with  which  the  lead  is 
intended  to  be  used.  Indeed,  one 
comment  noted  that  modification  kits 
will  be  available  to  permit  the  use  of 
protected  electrode  lead  wires  on 
certain  devices  that  currently  cannot 
accept  them. 

10.  Some  hospitals  and  other 
providers  contended  that  immediately 
replacing  devices  or  parts  would  be  too 
costly  and  logistically  difficult.  One 
comment  stated  that  the  cost  of 
converting  to  protected  electrode  lead 
wires  and  patient  cables  would  increase 


the  costs  of  medical  care.  In  contrast, 
one  comment  stated  that  the  conversion 
cost  to  health  care  providers  would  not 
be  unreasonably  high  given  the 
potential  loss  of  life  if  unprotected 
electrode  lead  wires  continue  to  remain 
available.  A  few  user  facilities  noted 
that  unprotected  electrode  lead  wires 
are  not  only  less  expensive  than 
protected  electrode  leads,  but  they  also 
have  several  additional  advantages  for 
hospitals,  i.e.,  light  in  weight,  and  a 
standard  size  and  shape  (allowing  the 
hospital  to  use  the  wires  for  multiple 
purposes).  These  facilities  believe  that 
the  unprotected  electrode  lead  wire 
problem  will  resolve  itself  in  time 
because,  as  replacements  are  needed, 
safer  leads  will  be  ordered. 

FDA  believes  that  a  long-term 
"natural"  phaseout  is  an  unacceptable 
solution  to  the  problem.  Indeed,  one 
manufacturer  of  electrode  lead  wires 
reported  that  it  continues  to  fill  requests 
for  unprotected  lead  wires,  and  does  not 
anticipate  any  decrease  in  such 
requests.  One  comment  estimated  that 
1.5  million  unprotected  electrode  lead 
wires  and  patient  cables  are 
manufactured  and  distributed  annually 
in  the  United  States  either  for  new  use 
or  as  replacement  products,  and  10  to  40 
milHon  unprotected  electrode  lead 
wires  and  patient  cables  are  currently  in 
circulation.  Moreover,  FDA  believes  that 
any  "natural"  phaseout  that  might 
occur,  would  take  much  longer  than  is 
reasonable  and  necessary.  FDA  believes 
that  a  proactive  approach  is  necessary  to 
address  this  potential  hazard 
adequately.  Therefore,  to  eliminate  the 
serious  risks  to  health  presented  by 
these  devices.  FDA  is  proposing  that  all 
devices  featuring  patient-connected 
improtected  lead  wires  be  redesigned  or 
adapted  in  order  to  eliminate  the  risk  by 
the  end  of  a  3-year  period. 

11.  A  few  comments  stated  that  the 
cost  of  converting  unsafe  cables  to  safe 
cables  is  manageable.  One  comment 
noted  that  the  inanufacturing  of 
electrode  lead  wires  with  protected 
pins,  such  as  pins  meeting  DIN  42  802, 
costs  only  a  few  cents  more  than 
manufacturing  lead  wires  with 
unprotected  pins.  In  addition,  this 
comment  continued,  the  cost  of  the 
jacks  that  fit  into  the  equipment  is  also 
consistent  with  the  costs  of  the  2- 
millimeter  pin  jack.  This  comment 
concluded  that  any  additional  costs  for 
new  equipment  are  not  significant 
compared  to  the  cost  of  retrofitting 
equipment  in  the  field.  This  comment 
believed  that  retrofitting  would  require 
significant  changes  to  cases  and  printed 
circuit  boards,  and  is  not  warranted  in 
light  of  the  frequency  and  nature  of  the 
accidents  that  have  occurred. 


FQA  believes  that  the  cost  of 
converting  or  adapting  unsafe  electrode 
lead  wire  configurations  to  safe 
electrode  lead  wire  configurations 
meeting  its  proposed  standard  is 
manageable  because  the  agency  will  be 
phasing  in  its  standard  over  a  1-  to  3- 
year  period.  Furthermore,  FDA  believes 
that  this  cost  is  justifiable  given  the 
nature  of  the  adverse  events  reported 
and  those  that  may  be  reasonably 
anticipated  if  these  devices  were  to 
remain  available. 

12.  Several  comments  noted  that  the 
cost  of  converting  to  protected  electrode 
lead  wires  will  be  greater  for  devices 
that  will  have  to  be  completely 
redesigned  to  accommodate  safe 
connections  when  electrode  lead  wires 
are  directly  inserted  into  them. 

As  noted  above,  FDA  believes  that 
this  cost  is  justifiable  and  will  be 
manageable  given  the  availability  of 
permanent  adapter  blocks  and  the  range 
of  time  FDA  is  proposing  for  adherence 
to  the  standard. 

13.  One  comment  noted  that  the 
likelihood  that  nonmedical  electrode 
lead  wires  and  patient  cables  would  be 
substituted  for  medical  uses  is  virtually 
nonexistent.  Another  comment  noted 
that  no  data  are  available  indicating  the 
extent  of  such  substitution. 

FDA  has  seen  no  data  describing  the 
extent  of  substitution  of  nonmedical 
electrode  lead  wires  and  patient  cables 
for  protected  medical  electrode  lead 
wires  and  patient  cables. 

14.  Some  manufacturers  claimed  that 
substitution  of  unprotected  electrode 
lead  wires  and  patient  cables  can  be 
avoided  if  the  equipment  is  used 
properly  and  adequate  warnings  and 
instructions  are  provided  with  all 
devices.  On  the  other  hand,  some  users 
claimed  that  the  reason  why  electrode 
lead  wires  and  patient  cables  are 
misused  is  the  poor  design  of  the 
devices. 

Although  FDA  recognizes  that  user 
education  and  training  are  essential  to 
the  proper  use  of  all  devices,  including 
unprotected  electrode  lead  wires,  a 
variety  of  additional  factors  are  involved 
when  improper  electrical  connections 
are  made.  One  of  these  factors  is  the 
cognitive  ability  of  the  operator,  e.g., 
sibling,  caregiver,  or  parent,  at  the  time 
of  an  incident,  and  another  factor  is  the 
environment  in  which  the  device  is 
being  used.  It  is  worth  noting  that,  in 
the  Chicago  hospital  incident  discussed 
earlier,  the  health  care  professional  had 
8  years  of  prior  experience.  Therefore, 
FDA  believes  that  the  most  effective 
solution  to  the  unprotected  electrode 
lead  wire  problem  is  a  change  in  the 
design  of  the  device. 
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15.  Several  comments  stated  that 
there  is  a  need  for  electrical  safety 
education  specific  to  patient  cables  and 
electrode  lead  wires  for  all  personnel 
who  come  in  contact  with  them  in  the 
patient  care  setting. 

FDA  agrees  with  this  comment. 

16.  Several  comments  stated  that 
there  are  certain  areas  of  a  hospital  that 
present  a  higher  risk  than  others  for 
inappropriate  electrical  cormections. 
These  comments  mentioned  intensive 
care  units  (ICU's),  cardiac  care  units 
(CCU's).  and  emergency  rooms  as 
examples  of  high  risk  areas  because 
many  times  people  in  those  areas  are 
under  stress  or  fatigued,  and  events  are 
happening  extremely  quickly.  Another 
comment  noted  that  what  was  clear 
regarding  reported  deaths  and  macro- 
shocks  from  unprotected  electrode  lead 
wires  was  that  there  were  no  known 
reports  involving  aduUs.  Therefore,  this 
comment  continued,  the  obvious 
conclusion  is  that  neonatal  IGJ's, 
nurseries,  and  pediatric  imits  where 
infants  are  carwi  for  in  a  hospital  should 
be  the  first  priority  in  terms  of 
engineering  controls  and  education.  The 
next  areas  that  should  be  focused  on  are 
ICU's.  CCU's,  and  possibly  operating 
rooms.  Finally,  the  comment  concluded, 
areas  using  diagnostic  devices  clearly 
should  be  addressed  last  because  of  the 
expense  of  conversion  and  the  unique 
attributes  of  that  environment, 
including  the  fact  that  operators  are 
trained,  there  are  very  few  transactions, 
things  are  done  in  a  linear  fashion,  and 
there  is  no  risk  of  improper  connections 
by  parents,  which  was  the  cause  of  some 
of  the  reported  incidents.  A  trade 
association  added  that,  in  any 
procedure-based  area  in  a  hospital,  e.g., 
the  catheter  lab,  the  probability  of  a 
problem  occurring  with  a  single  bare- 
pin  lead  electrode  and  a  female  end  of 

a  power  cord  is  diminished. 

FDA  has  considered  the  environments 
where  these  devices  are  used,  the 
frequency  with  which  they  are  used  and 
the  reported  and  reasonably  anticipated 
potential  adverse  events  in  determining 
whether  specific  devices  should  be 
subject  to  either  the  1-  or  the  3-year 
effective  date  of  the  standard. 

FDA  believes  that,  even  though 
current  law  requires  that  hospitals  and 
other  users  of  medical  devices  report 
serious  injuries  and  deaths,  there 
probably  has  been  underreporting  of 
deaths  and  serious  injuries  caused  by 
unprotected  patient  electrode  lead 
wires.  FDA  believes  that  most  of  the 
deaths,  particularly  those  involving 
infants,  probably  have  been  reported  to 
FDA.  However,  the  agency  beheves  that 
some  injuries,  that  could  be  related  to 
these  devices,  including  serious 


injuries,  probably  have  not  been 
reported. 

17.  Many  comments  stated  that  the 
risk  analysis  and  the  history  of  incidents 
involving  ECG  and  apnea  monitoring 
equipment  support  a  need  for  a 
performance  standard  for  these  devices. 
One  comment  at  the  conference  noted 
that  intraoperative  EEC  monitoring 
equipment  should  be  included  in  any 
FDA  regulatory  action  because  the  leads 
used  with  this  equipment  are  similar  to 
those  used  with  the  ECG  and  apnea 
monitoring. 

FDA  believes  that  all  unprotected 
electrode  lead  wires  present  a  risk  for 
patients  connected  to  them  and, 
therefore,  would  be  subject  to  the 
proposed  performance  standard  and 

ban. 

18.  One  comment  suggested  that  new 
devices  should  be  required  to  have  a 
permanently  wired  cord.  In  contrast, 
another  comment  noted  that  hardwiring 
the  modular  power  cord  to  the 
equipment  is  a  poor  alternative  in  light 
of  the  costs  and  logistical  feasibility  of 
this  action.  The  modular  power  cord, 
this  comment  continued,  is  inherently 
safe  and  is  a  standard  across  the  entire 
industry  base.  This  comment  believes 
that  the  problem  is  not  the  power  cords, 
but  rather  the  lead  wires  and  the  lack  of 
training  of  the  individuals  using  them. 

FDA  believes  that  hardwiring  the 
power  cord  to  the  monitor  is  not  a 
solution  to  the  hazard  presented  by  an 
exposed  male  pin.  FDA's  proposed 
actions,  therefore,  focus  on  the 
unprotected  electrode  lead  wire,  where 
an  inappropriate  connection  can  be 
made. 

19.  One  comment  recommended 
changing  the  ECG  monitoring  color 
codes  for  lead  placement  to  avoid 
duplication  with  those  used  for  the 
power  cord. 

FDA  believes  that  a  color  change  is 
not  the  most  appropriate  and  direct 
solution  to  the  problem.  As  noted  above, 
several  factors  play  a  role  in  an 
improper  connection. 

20.  During  the  conference  it  was 
stated  that  the  detached  power  cord  was 
the  primary  source  for  all  of  the 
incidents  involving  macro-shocks  and 
deaths  associated  with  unprotected  lead 
wires.  Furthermore,  it  was  noted  that 
there  have  been  no  accidents  in  the 
home,  resulting  in  either  injuries  or 
deaths,  since  1987.  All  of  the  accidents 
that  have  occurred  since  then  have 
occurred  in  a  hospital  setting. 

As  noted  in  comment  18,  FDA 
believes  that  the  characteristics  of  the 
power  cord  can  not  eliminate  the  hazard 
presented  by  an  exposed  male  pin. 
Therefore,  FDA's  proposed  actions  focus 
on  the  unprotected  electrode  lead  wires. 


Since  1985,  unprotected  electrode  lead 
wires  have  been  associated  with  bums 
and  electrocutions  in  both  homes  and 
hospitals.  Therefore,  FDA  does  not 
believe  that  the  focus  of  its  proposed 
actions  should  be  limited  to  a  specific 
environment.  FDA  has  considered  the 
intended  environments  of  use,  however, 
in  determining  when  the  proposed 
requirements  would  be  applicable  to  a 
particular  device. 

21.  Several  comments  objected  to  the 
notion  that  one  standard  could  be 
appropriate  for  electrode  lead  wires  and 
patient  cables  used  in  multiple 
diagnostic  procedures  because  the 
performance  attributes  are  different. 

FDA  believes  that  the  proposed 
standard  provides  enou^  flexibility  for 
manufacturers  to  design  safety  leads 
that  take  into  account  the  type  of 
diagnostic  procedure  involved,  the 
physical  characteristics  of  each 
examination  and  operating  room,  as 
well  as  each  physician's  or  technician's 
personal  preference  for  use  of  the 
diagnostic  instrument  on  the  patient. 
Hence,  FDA  has  determined  that  one 
performance  standard  would  be 
appropriate  for  all  electrode  types. 

22.  Several  comments  recommended 
that  a  risk-based  assessment  of  the 
unprotected  electrode  lead  problem 
should  be  a  component  of  any  FDA 
action.  Devices  that  present  the  greatest 
risk  should  be  given  the  greatest 
attention. 

FDA  has  determined  that  all  devices 
that  use  electrode  lead  wires  should  be 
subject  to  the  proposed  performance 
standard  and  ban.  However,  FDA  has 
decided  to  phase-in  its  proposed 
requirements  to  allow  sufficient 
flexibility  for  all  devices  that  use 
unprotected  electrode  lead  wires  to  be 
converted.  As  noted  in  the  response  to 
comment  20,  FDA  considered  risk  in 
determining  when  the  proposed 
requirements  would  be  applicable  to  a 
particular  device. 

23.  One  comment  stated  that  lead 
wire  cormectors  should  not  have 
exposed  metal  that  can  be  connected  to 
a  groimd  or  power  source,  either  foreign 
or  domestic. 

FDA  agrees.  Therefore,  its  proposed 
standard  attempts  to  achieve  this  goal. 

24.  Several  comments  stated  that  a 
performance  standard  should  be  focused 
on  line-powered  devices  and,  even  more 
specifically,  on  apnea  monitoring  and 
ECG  devices,  for  which  there  have  been 
reported  adverse  incidents.  One 
comment  added  that  other  devices 
should  not  be  required  to  change  to 
protected  electrode  lead  wires  until  they 
are  shown  to  present  a  risk  to  patients. 

FDA  is  proposing  to  apply  its 
standard  to  all  devices  featuring 
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electrode  lead  wires.  As  noted  earlier, 
limiting  the  standard  to  certain  devices 
would  not  eliminate  the  risk  of 
interchanging  unprotected  electrode 
lead  wires  with  protected  electrode  lead 
wires.  Further,  FDA  considered  the 
reported  and  reasonably  anticipated 
potential  adverse  events  in  determining 
whether  a  device  should  be  subject  to 
the  1-  or  3-year  effective  date. 

25.  One  comment  noted  that  FDA 
should  adopt  a  safety  standard  such  as 
UL  544  in  lieu  of  a  performance  or 
design  standard,  such  as  AAMI's. 
Several  other  comments  asserted  that 
FDA  should  establish  a  performance 
standard.  Another  comment  suggested 
that,  if  a  general  patient  safety  standard 
is  desired,  the  language  of  the  UL 
standard  would  suffice.  This  standard, 
the  comment  continued,  permits  the  use 
of  unprotected  electrode  lead  wires  and 
cables  so  long  as  the  overall  design  of 
the  system  prevents  exposing  the 
patient  to  main  power.  If  a  performance 
standard  specific  to  electrode  lead  wires 
and  cables  is  desired,  then  it  would  be 
appropriate  to  establish  a  standard  that 
requires  that  all  electrical  connections 
that  can  be  manually  opened  be 
designed  so  that  insertion  into  AC 
power  sockets  is  not  possible. 

FDA  believes  that  its  proposed 
performance  standard  sufficiently 
addresses  the  hazard  to  be  prevented, 
while  providing  design  engineers 
flexibility  in  determining  how  to 
accomplish  that  goal. 

26.  Some  comments  noted  that  a 
performance  standard  across  device 
type  is  viable  assuming  that 
manufacturers  are  given  a  reasonable 
time  to  convert  to  Oiis  performance 
standard.  One  comment  argued  that 
existing  devices  should  be  permitted  to 
be  "grandparented"  in. 

FDA  is  requiring  that  both  new  and 
existing  devices  be  subject  to  the 
standard.  FDA  believes  that  its  phase-in 
approach  will  provide  sufficient  time 
for  conversion  and  is  consistent  with 
the  statutory  requirements  with  respect 
to  applicability  of  a  performance 
standard.  Therefore,  there  will  be  no 
"grandparenting"  of  existing  equipment. 

27.  One  comment  expressed  the  view 
that  standards  committees  which  are 
currently  in  place  are  best  prepared  to 
address  the  unique  requirements  of 
various  devices,  and  that  existing 
standards  organizations,  such  as  AAMI, 
should  be  encouraged  to  increase 
emphasis  in  this  area.  Indeed,  in  the 
conference  it  was  noted,  for  example, 
that  the  lEC  has  developed  at  least  four 
standards  for  connectors  for  specific 
devices. 

FDA  encourages  standards 
organizations  to  continue  their  efforts  in 


this  area.  However,  as  stated  earlier  in 
this  proposal,  these  are  voluntary 
standards,  and  the  agency  has 
determined  that  a  mandatory  standard  is 
necessary  to  adequately  address  the  risk 
to  health  presented  by  unprotected 
electrode  lead  wires.  The  agency  has 
used  these  standards  in  developing  its 
proposed  mandatory  performance 
standard.  FDA  believes  that  the 
proposed  standard  achieves  the  goal  of 
the  existing  standards — to  eliminate  the 
risk  of  patient -connected  electrode  lead 
wires  being  inserted  or  otherwise 
manipulated  so  as  to  make  contact  with 
live  parts  of  a  power  outlet  or  separable 
power  cord. 

28.  During  the  conference  a  concern 
was  raised  that,  if  FDA  were  to  require 
a  protected  environment,  equipment 
currently  in  place  could  no  longer  be 
used.  This  comment  stated  that  some 
equipment  lasts  more  than  10  years. 
Therefore,  it  was  the  comment's 
recommendation  that  protected 
electrode  lead  wires  and  cables  be 
required  to  work  with  devices  in  place 
today. 

FDA  agrees  with  this  comment.  FDA 
encourages  design  engineers  to  consider 
the  "useful  life"  of  the  existing  devices 
subject  to  this  proposal  when 
determining  how  to  convert  ft^m  an 
unprotected  electrode  lead  wire  and 
patient  cable  configuration  to  a 
protected  configuration. 

29.  Several  comments  recognized  that 
requiring  that  only  new  equipment  be 
changed  would  not  adequately  solve  the 
problem. 

FDA  believes  that,  until  all 
unprotected  electrode  lead  wires  are  off 
the  market,  the  potential  hazard  still 
exists.  Therefore,  to  ensure  full 
adherence  to  the  performance  standard 
by  all  unprotected  electrode  lead  wires 
currently  in  commercial  distribution  or 
those  already  sold  to  the  ultimate  user, 
FDA  is  proposing  to  ban  all  devices  not 
meeting  the  performance  standard  on  its 
effective  date. 

30.  A  couple  of  comments  supported 
the  concept  of  banning  the  use  and 
production  of  unprotected  electrode 
lead  wires.  These  comments 
recommended  that  such  a  ban  be 
implemented  over  a  period  of  time  to 
allow  manufacturers  to  convert  to 
protected  electrode  lead  or  cable  sets, 
and  to  allow  users  to  budget  for  and 
adapt  to  the  change.  Comments  varied 
with  respect  to  the  timefi^me  in  which 
they  believed  the  ban  should  be  applied. 
One  comment  believed  that  full 
conversion  should  be  required  after 
approximately  18  months.  Another 
comment  noted  that  an  immediate  ban 
would  result  in  interruption  in  hospital 
service  and  increased  costs.  Another 


comment  noted  that  a  total  phaseout 
could  be  accomplished  in  2  years. 

FDA  is  proposing  to  phase-in  the  ban 
*  in  the  same  manner  as  the  performance 
standard.  Thus,  the  ban  would  apply  on 
the  effective  date  of  the  standard. 

31.  One  comment  opposed  to  banning 
stated  that  such  an  action  would  shut 
down  many  areas  of  a  hospital  until  the 
equipment  could  be  converted. 

As  noted  earlier,  the  proposed  ban 
would  be  phased  in  over  a  1-  and  3-year 
period.  This  gradual  phase-in  would 
allow  hospitals  to  take  appropriate 
measures  to  convert  or  adapt  existing 
equipment  and  thereby  minimize,  if  not 
eliminate,  the  potential  shortage  of 
certain  devices  in  the  hospital. 

32.  One  comment  stated  that  a 
performance  standard  would  probably 
not  prevent  substitution  or  removal  of 
offending  cables  and  leads  that  are  being 
used  with  products  that  have  already 
been  shipped. 

FDA  believes  that  its  proposed  dual 
regulatory  approach  of  a  performance 
standard  and  ban  for  new  and  existing 
products  would  prevent  further  use  of 
devices  already  shipped.  As  stated 
previously,  both  the  standard  and  the 
ban  would  apply  to  all  devices  subject 
to  these  actions  on  the  effective  date. 
Any  device  not  in  compliance  with 
these  requirements  would  be 
adulterated  in  accordance  with  section 
501(e)  of  the  act  (21  U.S.C.  351(e))  and/ 
or  section  501(g)  (21  U.S.C.  351(g)). 

33.  One  comment  stated  that  FDA 
should  identify  cable  manufacturers  not 
registered  with  the  agency,  or  who  have 
not  filed  510(k)'s  and  take  compliance 
action  against  them. 

FDA  agrees  with  this  comment,  and 
has  examined  the  regulatory  status  of 
many  cable  and  lead  wire  manufacturers 
and  contract  manufacturers  during  the 
past  year.  FDA  will  continue  to  monitor 
firms  that  have  not  registered  anc^/or 
listed,  or  submitted  510(k)'s,  with  the 
agency.  FDA  invites  further  information 
regarding  any  manufacturer  believed  to 
be  in  violation  of  these  requirements. 

34.  A  few  comments  noted  that  FDA 
should  require  that  any  device  for 
which  a  new  510(k)  is  filed  meet  safety 
requirements  (UL,  lEC,  AAMI). 

As  discussed  previously,  FDA 
considered  adoption  of  a  voluntary 
standard  e.g.,  UL,  lEC,  AAMI,  to  address 
the  unprotected  electrode  lead  wire 
hazard,  but  decided  instead  to  initiate 
the  regulatory  process  for  developing  a 
mandatory  performance  standard  for 
patient-connected  electrode  lead  wires. 
If  a  final  rule  is  promulgated 
establishing  this  standard  and  banning 
devices  that  do  not  meet  the  standard  on 
its  effective  date,  it  will  be  applicable  to 
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both  new  devices  and  existing  products 
in  commercial  distribution  and  use. 

35.  A  request  was  made  that  FDA 
control  third-party  suppliers 
(manufacturers  of  cables  and  lead  wires) 
by  requiring  510(k)'s  from  them. 

A  third  party  supplier  that 
manufactures  cable  and  lead  wires  is 
subject  to  the  requirements  of  section 
510(k)  if  that  supplier  also  distributes 
the  cables  and  lead  wires.  (See  21  CFR 
807.85  for  a  discussion  of  exemptions 
from  premarket  notification 
requirements.) 

36.  Some  comments  questioned  how 
device  modifications  from  an 
unprotected  electrode  lead  wire  and 
patient  cable  configuration  to  a 
protected  configuration  will  be  handled 
by  the  Center  for  Devices  and 
Radiological  Health's  Office  of  Device 
Evaluation  (ODE).  These  comments 
noted  that,  if  protected  electrode  leads 
were  required  on  equipment,  the  change 
would  have  to  be  processed  through  the 
premarket  notification  process  (510(k) 
process),  which  could  result  in  a  delay. 

In  a  document  entitled  "Notification 
of  Implementation  of  Lead  Wires  and 
Patient  Cable  Changes  to  Safe 
Configurations,"  dated  February  15, 
1995,  ODE  stated  that,  for  devices 
reviewed  through  the  510(k)  process, 
information  regarding  device 
modification  to  the  protected 
configuration  should  be  submitted  as  an 
addendum  to  the  existing  premarket 
notification  file.  FDA  noted  that,  in  the 
interest  of  public  health,  it  is  not 
requiring  a  new  510(k)  and/or  prior 
clearance  if  the  only  change  being  made 
is  to  a  protected  configuration.  For 
devices  reviewed  through  the  premarket 
approval  process,  a  modification  from 
an  unprotected  electrode  lead  wire  and 
patient  cable  configuration  to  a 
protected  configuration  may  also  be 
implemented  without  prior  clearance  by 
FDA.  FDA  stated  that,  for  these  devices, 
information  regarding  device 
modifications  to  the  protected 
configuration  should  be  provided  in  the 
next  annual  report  to  the  premarket 
approval  application.  In  both  instances, 
FDA  stated  that,  within  90  days  of  the 
receipt  of  the  information,  it  will  notify 
parties  of  any  concerns  it  may  have  with 
the  proposed  safe  configuration  design. 
Otlierwise,  no  response  will  be 
provided.  Please  refer  to  this  ODE 
document,  which  is  available  from  the 
Division  of  Small  Manufacturers 
Assistance  (HFZ-220),  Food  and  Drug 
Administration,  1350  Piccard  Dr., 
Rockville.  MD  20850,  301-443-6597  or 
1-800-638-2041.  prior  to  making  your 
submission. 

37.  A  trade  association  recommended 
the  use  of  a  guidance  document  in  lieu 


of  a  new  regulation  or  mandatory 
standard  concerning  protected  cable  and 
lead  sets. 

FDA  has  been  recommending, 
advising,  and  warning  about  the  hazard 
presented  by  unprotected  electrode  lead 
wires  for  10  years.  FDA  has  decided  that 
firmer  regulatory  action  is  warranted. 

VII.  Enforcement 

FDA's  statutory  authority  to  issue 
performance  standards  is  derived  from 
section  514  of  the  act.  Section  701(a)  of 
the  act  (21  U.S.C.  371(a))  authorizes 
FDA  to  promulgate  binding  regulations 
for  the  efficient  enforcement  of  the  act. 
Weinberger  v.  Hynson,  Westcott  6- 
Dunning.  Inc.,  412  U.S.  609  (1973);  see 
also  Weinberger  v.  Bentex 
Pharmaceuticals  Inc.,  412  U.S.  645,  653 
(1973);  National  Assn.  of 
Pharmaceuticals  Manufacturers  v.  FDA, 
637  F.2d  877  (2d  Cir.  1981);  National 
Confectioners  Assn.  v.  Califano,  569 
F.2d  690  (D.C.  Cir.  1978);  National 
Nutritional  Foods  Assn.  v.  Weinberger, 
512  F.2d  688  (2d  Cir.),  cert,  denied.  423 
U.S.  827  (1975).  Section  519(a)  of  the  act 
(21  U.S.C.  360i(a))  also  authorizes  the 
agency  to  issue  regulations  requiring 
manufacturers  of  devices  to  maintain 
and  provide  records  to  ensure  that 
devices  are  not  adulterated,  misbranded. 
unsafe,  or  ineffective.  FDA's 
performance  standards  for  medical 
devices  are  substantive  regulations  with 
the  force  and  effect  of  law.  See  United 
States  V.  Undetermined  Quantities  of 
Various  Articles  of  Device  *  *   " 
Proplast  II,  800  F.  Supp.  499.  502  (S.D. 
Tex.  1992);  United  States  v.  789  Cases 
*  *  *  Latex  Surgeons'  Gloves.  799  F. 
Supp.  1275. 1287  (D.P.R.  1992). 

Section  501(e)  of  the  act  deems  a 
device  to  be  adulterated,  and  thus 
prohibited  from  commerce,  if  it  is  a 
device  subject  to  a  performance 
standard  established  under  section  514 
of  the  act.  unless  such  device  is  in  all 
respects  in  conformity  with  such 
standard.  Introduction  into  interstate 
commerce  of  a  device  that  fails  to 
comply  with  the  requirements 
established  by  section  514  of  the  act  is 
a  prohibited  act  under  section  301(a)  of 
the  act  (21  U.S.C.  331(a)).  and  the 
agency  will  use  its  enforce  lent  powers 
to  deter  noncompliance.  Persons  who 
violate  section  301  of  the  act  may  be 
subject  to  injunction  pursuant  to  section 
302(a)  of  the  act  (21  U.S.C.  332(a)).  In 
addition,  any  person  responsible  for 
violating  section  301  of  the  act  may  be 
subject  to  civil  penalties  under  section 
303(0  of  the  act  (21  U.S.C.  333(f))  and 
criminal  prosecution  under  section 
303(a)  of  the  act. 

Section  501(g)  of  the  act  deems  a 
device  to  be  adfulterated,  and  thus 


prohibited  from  commerce,  if  it  is  a 
banned  device.  Section  304(a)(2)  of  the 
act  (21  U.S.C.  334(a)(2))  authorizes 
seizure  of  any  adulterated  device  at  any 
time.  In  any  action  involving  devices, 
section  709  of  the  act  (21  U.S.C.  379a) 
establishes  a  statutory  presumption  of 
interstate  commerce  for  any  device  in 
commerce.  Consequently,  once  FDA 
makes  a  device  a  banned  device,  in 
subsequent  regulatory  proceedings  to 
remove  the  device  from  commerce,  the 
Government  need  show  only  that  the 
device  has  been  banned;  the 
Government  is  not  required  to  cite 
evidence  in  court  to  establish  any  of  the 
elements  usually  necessary  to  prove  that 
the  device  is  adulterated  and  should  be 
condemned. 

VIII.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.24(e)(6)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

IX.  Analysis  of  Impacts 

FDA  has  examined  the  impacts  of  the 
final  rule  under  Executive  Order  12866 
and  the  Regulatory  Flexibility  Act  (Pub. 
L.  96-354).  Executive  Order  12866 
directs  agencies  to  assess  all  costs  and 
benefits  of  available  regulatory 
alternatives  and.  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety, 
and  other  advantages;  distributive 
impacts;  and  equity).  The  agency 
believes  that  this  final  rule  is  consistent 
with  the  regulatory  philosophy  and 
principles  identified  in  the  Executive 
Order.  In  addition,  the  proposed  rule  is 
not  a  significant  regulatory  action  as 
defined  by  the  Executive  Order  and  so 
is  not  subject  to  review  under  the 
Executive  Order. 

The  Regulatory  Flexibility  Act 
requires  agencies  to  analyze  regulatory 
options  that  would  minimize  any 
significant  impact  of  a  rule  on  small 
entities.  The  provisions  of  the  proposed 
rule,  including  the  establishment  of  a 
performance  standard  and  ban  of  the 
applicable  devices  not  meeting  the 
standai-d.  are  consistent  with  the 
industry's  response  to  the  hazard 
presented  by  medical  devices  that  use 
unprotected  electrode  lead  wires. 
Indeed,  efforts  have  already  begun  to 
convert  to  unprotected  electrode  lead 
wire  and  patient  cable  configurations 
either  by  redesigning  new  equipment  or 
permanently  affixing  adapters  to 
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existing  products.  The  industry  has 
commented  that  this  conversion  to 
protected  electrode  lead  wires  and 
patient  cables  could  occur  over  a 
maximum  of  2  years.  FDA's  proposal,  if 
implemented,  would  be  phased  in  over 
a  3-year  period.  This  proposed  phase-in 
would  further  minimize  the  costs 
associated  with  such  a  conversion.  For 
these  reasons,  the  agency  certifies  that 
the  proposed  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Therefore,  under  the  Regulatory 
Flexibility  Act,  no  further  analysis  is 
required. 

X.  Request  for  Comments 

Interested  persons  may,  on  or  before 
September  21. 1995.  submit  to  the 
Management  Branch  (address  above) 
written  comments  regarding  this 
proposal.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m.. 
Monday  through  Friday. 

FDA  is  soliciting  comments  on  all 
aspects  of  this  proposal,  and  specifically 
requests  comments  on  the  following 
issues: 

(1)  Cost  of  converting  or  adapting 
unsafe  electrode  lead  wire 
configurations  to  safe  electrode  lead 
wire  configurations  that  meet  the 
proposed  requirements  in  this 
document.  Please  provide  the  source  of 
your  estimates. 

(2)  The  list  of  devices  subject  to  the 
proposed  performance  standard  and 
ban,  and  their  respective  effective  dates 
for  compliance. 


(3)  The  potential  for  cutaneous 
electrodes  to  be  interchanged  with 
various  medical  equipment. 

(4)  Test  methods,  if  any,  that  should 
be  included  in  the  proposed  mandatory 
standard. 

XI.  References 

The  following  references  have  been 
placed  on  display  in  the  Dockets 
Management  Branch  (address  above) 
and  may  be  seen  by  interested  persons 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

1.  Letter  to  FDA  Commissipner  David 
A.  Kessler  from  Ron  Wyden.  then 
Chairman.  U.S.  House  of 
Representatives,  Committee  on  Small 
Business,  Subcommittee  on  Regulation, 
Business  Opportunities,  and 
Technology,  dated  August  2. 1994. 

2.  Information  from  FDA's  medical 
device  reporting  (MDR)  data  base. 
Rockville.  MD. 

3.  Information  from  FDA's  medical 
device  reporting  (MDR)  data  base, 
Rockville,  MD. 

4.  "FDA  Safety  Alert:  Unsafe  Patient 
Lead  Wires  and  Cables,"  FDA's 
September  3, 1993,  Safety  Alert. 

5.  Section  518(a)  notification  letter  to 
apnea  monitor  manufacturers, 
Septembers,  1993. 

6.  Section  518(a)  notification  letter  to 
patient  cable  and  lead  wire 
manufacturers,  September  20, 1993. 

7.  FDA  Public  Health  Advisory: 
Unsafe  Electrode  Lead  Wires  and 
Patient  Cables  Used  With  Medical 
Devices,  December  28.  1993. 

List  of  Subjects 

21  CFR  Part  895 

Administrative  practice  and 
procedure.  Labeling,  Medical  devices. 


21  CFE  Part  897 

Administrative  practice  and 
procedure,  Medical  devices. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act.  and  the  Public 
Health  Service  Act  and  under  authority 
delegated  to  the  Commissioner  of  Food 
and  Drugs,  it  is  proposed  that  Title  21, 
Chapter  I  of  the  Code  of  Federal 
Regulations  be  amended  as  follows: 

PART  895— BANNED  DEVICES 

1.  The  authority  citation  for  21  CFR 
part  895  continues  to  read  as  follows: 

Authority:  Sees.  502,  516,  518,  519,  701  of 
the  Federal  Food.  Drug,  and  Cosmetic  Act  (21 
U.S.C.  352,  360f,  360h,  3601,  371). 

2.  Section  895.105  is  added  to  subpart 
B  to  read  as  follows: 

§  895.105    Unprotected  electrode  lead  wire. 

(a)  Definition.  A  lead  wire  that  is 
intended  to  provide  electrical  contact 
between  a  patient  and  any  medical 
device  and  that  has  a  connector  that  is 
not  protected  at  the  end  distal  to  the 
patient,  i.e..  the  coimector  at  the  lead 
wire  end  that  is  distal  to  the  patient  is 
capable  of  making  conductive  contact 
with  an  alternating  current  electrical 
power  source  (e.g..  wall  receptacle, 
power  cord  plug). 

(b)  Applicability.  Devices  utilizing 
unprotected  patient  connected  electrode 
lead  wires  shall  be  banned  as  of  the  date 
set  forth  in  paragraph  (c)  of  this  section. 

(c)  Effective  date.  The  effective  date 
for  the  ban  of  devices  utilizing 
unprotected  patient-connected  electrode 
lead  wires  as  defined  in  paragraph  (a)  of 
this  section  shall  be  as  follows: 

(1)  For  the  following  devices,  the 
effective  date  for  which  compliance  is 
required  is  (insert  date  1  year  after  date 
of  publication  of  the  final  rule): 


Listing  of  Devices  for  Which  Compliance  is  Required  Effective 

[Insert  date  1  year  after  date  of  publication  of  ttie  final  rule] 


Phase 

Product 
code 

CFR 
section 

Class 

Device  name 

73BZQ 

73FLS 

74  DPS 

74DRG 

74DRK 

74DRO 

74DRQ 

74DRR 

74DRT 

74  DRW 

74  DRX 

74DSA 

74DSB 

74DSH 

74DSI 

74DSJ 

74DSK 

868.2375 
868.2375 
870.2340 
870.2910 
870.5300 
870.5550 
870.2060 
8702050 
870.2300 
8702350 
8702360 
870.2900 
870.2770 
870.2800 
870.1025 
870.1100 
870.1110 

II 

II 

II 

It 

III 

III 

II 

II 

II 

II 

II 

11 

II 

II 

III 

II 

II 

Monitor,  Breatlfing  Frequency. 

Monitor  (Apnea  Detector),  Ventilatory  Effort. 

Electrocardiograph. 

Transmitters  and  Recervers,  Physiological  Signal.  Radiofrequency. 

DC-DetibrillatOf,  High  Energy,  (Including  Paddles). 

Pacemaker,  Cardiac,  External  Transcutaneous  (Noninvasive). 

Amplifier  and  Signal  Conditioner,  Transducer  Signal. 

Amplifier  and  Signal  Conditioner,  Biopotential. 

Monitor,  Cardiac  (Including  Cardiotachon^ter  and  Rate  Alarm). 

Adaptor,  Lead  Switching,  Electrocardiograph. 

Electrode,  Electrocardiograph. 

Cat)le,  Transducer  and  Electrode,  Patient,  (Including  Connector). 

Plethysmography,  Impedance. 

Recorder,  Magnetic  Tape.  Medical. 

Detector  and  Alarm,  Arrhythmia. 

Alarm  Blood  Pressure 

Computer,  Blood  Pressure. 
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Phase 


USTING  OF  DEVICES  FOR  WHICH  COMPLIANCE  IS  REQUIRED  EFFECTIVE— Continued 
[Insert  date  1  year  after  date  ol  publication  of  the  final  rule) 


Product 
code 


74DSR 

74  DTE 

74DXG 

74DXH 

74DXJ 

74DXK 

74DXN 

74DYC 

74  JOG 

74KRC 

74KRE 

74KRG 

74LDD 

74LDF 

74LIW 

74  LOR 

74  LOS 

74LPA 

74LPD 

78LIL 

78  KPN 

78KPI 

84GWF 

84GWK 

84GWL 

84GWN 

84GXY 

84GXZ 

84GYE 

84GZI 

84GZJ 

84G20 

84  HCC 

84HCJ 

84  JXE 

84  JXK 

84LIH 

86HL2 

86HMC 

86HLL 

89IKD 


CFR 
section 


Class 


870.3850 
870.3600 
870.1435 
870.2920 
8702450 
870.2330 
870.1130 
870.2400 
870.1750 
870.2370 
870.3640 
870.3700 
870.5300 
870.3680 


870.2340 


876.2040 
876.5320 
882.1870 
882.1845 
882.1835 
882.1460 
882.1320 
882.1350 
882.1855 
882.5810 
882.5890 
882.1540 
882.5050 
882.1560 
882.1550 
882.5800 


Oevwe  naine 


886.1220 
886.1510 
886.1510 
890.1175 


II 

ll/lll 

II 

II 
III 
III 

II 
II 
II 
11 
II 


II 
II 
III 


StifTXjIata.  Carotid  Sinus  Nerve. 

Pulse  Generator,  Pacemaker,  Exterr^al. 

Computer,  Diagnostic,  Preprogrammed,  Single-Function. 

Transmitters  and  Recetvers,  Electrocardiograph,  Telephone. 

Display,  Cathode-Ray  Tube.  Medical. 

Echocardiograph. 

System,  Measurement.  Blood  Pressure.  Noninvasive. 

Vectorcardiograph. 

Generator,  Pulse,  Pacemaker,  Externa)  Programmable. 

Tester,  Electrode,  Surface,  Electrocardiographic. 

Analyzer,  Pacemaker  Generator  Function,  Indirect 

Programmer,  Pacemaker. 

DC-DefibhHator,  Low-Energy,  (Including  Paddtes). 

Electrode.  Pacemaker,  Temporary. 

Fibhilator,  AC. 

Resuscitator.  Trans-Telephonic. 

System,  ECG  Analysis. 

System,  Esophageal  Padng. 

System,  Paang,  Antitachycardia. 

Monitor,  Penile  Tumescence. 

Alarm,  Enuresis. 

Stimulator.  Electrical,  Nonimplanted,  for  Incontinence. 

Stimulatof,  Electrical,  Evoked  Response. 

Conditioner,  Signal,  Physiological. 

Amplifier,  Physiological  Signal. 

Nystagmograph. 

Electrode.  Cutaneous. 

Electrode,  Needle. 

System.  Telemetry,  Physiological  Signal. 

Stimulator,  Neuromuscular,  External  Functk>nal. 

Stimulatof,  Nerve,  Transcutaneous,  for  Pain  Relief. 

Device,  Galvanic  Skin  Response  Measurement 

Device.  Biofeedback. 

Devtee.  Skin  Potential  Measurement. 

Devce,  Nerve  Conduction  Velocity  Measurement 

Stimulatof,  Cranial  Electrotherapy  for  Speech  Disorder. 

Interferential  Current  Therapy. 

Electrode,  Corneal. 

Monitor,  Eye  Movement. 

Monitor,  Eye  Movement. 

Cable.  Electrode  (for  Use  With  Diagnostk:  Physkal  Mediane  Devices). 


(2)  For  the  following  devices,  the  effective  date   for  which   compliance  is  required   is  (insert  date  3   years  after 
date  of  publication  of  the  final  rule): 

USTING  OF  Devices  for  Which  Compliance  is  Required  Effective 

[Insert  date  3  years  after  date  of  publication  of  the  final  mle) 


Pliase 


2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 


Product 
code 


73  KOI 
74DQH 
74DQK 
74DQX 
74DTA 
74DTC 

74  DTD 
74KRI 
74LIX 
76LYD 
78  Mil 
78LNL 
78LST 
78KDO 
78EXQ 
78FAP 
78  FEN 
78EXS 


CFR 
section 


868.2775 
870.2310 
870.1425 
870.1330 
870.3720 
870.3630 
870.3620 
870.4200 


Ctass 


87^.1500 
876.1620 
876.1620 
876.1620 
876.1800 


Device  name 


Stimulator,  Nerve,  Penpheral,  Electrical. 

Cardiograph,  Apex  (Vitxocardiograph). 

Computer,  Diagnostic.  Programmatite. 

Wire.  Guide.  Computer. 

Tester.  Pacemaker  Electrode  Function. 

Analyzer.  Pacemaker  Generator  Function. 

Adaptor.  Lead,  Pacemaker. 

Accessory  Equipment,  CardiopulrDonary  Bypass. 

Aid,  Cardiopulmonary  Resuscitatran. 

Stimulator,  Electromagnetic  Bone  Growth  for  Dental  Use. 

System,  Gallbladder  Thermal  At)lation. 

Stimulator,  Electrical,  for  Sperm  Collection. 

Device,  Erectile  Dysfunction  (only  Cavonsometry). 

Rongeur,  Hot  Cystoscopic. 

Cystometer.  Electrical  Recording. 

Cystometric  (C02)  on  Hydraulic  Device. 

Device,  Hydraulic  Cystometric. 

Urinometer,  Electrical  (only  with  electromyography  (EMG)  electrodes). 


Phase 


2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 


Listing  of  Devices  for  Which  Compliance  is  Required  Effective— Continued 

[Insert  date  3  years  after  date  of  publicatk>n  of  the  final  mte) 


Product 
code 


78EXY 

78FHC 

78FGW 

78FBJ 

78FHZ 

78  FAS 

78FEH 

78KGE 

78FDB 

78FDI 

78FDJ 

78FFI 

78  FAR 
78KNS 
78FDL 
78EZL 
79GEI 

79  JOS 
84GWQ 
84GXC 
84GXS 
84GYC 
84GZK 
84GZL 
84GZN 
84HCB 
85HII 
86HLT 
86HQR 
86HQO 
86HRO 
86  HOC 
86  HOE 
87KQX 
87LBB 
87LOF 
87LWB 
89EGJ 
89KTB 
89IKN 
89IKP 
89IKT 
89  IMG 
89IPF 
89ISB 
89LPQ 
89MBN 
89MKD 
90LNH 


CFR 
section 


876.1800 
876.4300 
876.4300 
876.4300 
876.4300 
876.4300 
876.4300 
876.4300 
876.4300 
876.4300 
876.4300 
876.4300 
876.4300 
876.4300 
876.4300 
876.5130 
878.4400 
878.4400 
882.1400 
882.5940 
882.1610 
882.1310 
882.1340 
882.1330 
882.1825 
882.5235 
884.5940 
886.1640 
886.4100 
886.4115 
886.4250 
886.4670 
886.4150 
888.1500 
888.1240 


890.5525 
890.5525 
890.1375 
890.1225 
890.1385 
890.5860 
890.5850 
890.1850 
890.5860 


892.1000 


Class 


Device  name 


III 

III 

III 

II 

II 

II 

II 

ll/lll 

II 

II 

ll/lll 

III 

III 


Uroflowmeter  (only  with  EMG  electrodes). 

Adaptor  to  the  Cord,  for  Transurethral  Surgical  Instrument 

Clamp,  Electrical. 

Cord.  Electric  for  Transurethral  Surgical  Instrument 

Desiccator,  Transurethral. 

Electrode.  Electrosurgical,  Active.  Urotogical. 

Electrode.  Flexible  Suction  Coagulator. 

Forceps,  Biopsy,  Electric. 

Plate.  Patient. 

Snare,  Flexible. 

Snare,  Rigid  Self-Opening. 

System,  Alarm,  Electrosurgical. 

Unit.  Electrosurgical. 

Unit,  Electrosurgical  (and  Accessories). 

Wristlet,  Patient  Return. 

Catheter,  Balloon  Retention  Type. 

Device.  Electrosurgical,  Cutting  and  Coagulatkxi  and  Accessories. 

Electrode,  Electrosurgical. 

Electroencephalograph. 

Device,  Electroconvulsive  Therapy. 

Monitor,  Alpha. 

Electrode,  Cortical. 

Electrode,  Nasopharyngeal. 

Electrode,  Depth. 

Rheoerx;ephalograph. 

Device,  Adverse  Conditioning. 

Stimulator,  Vaginal,  Muscle,  Powered,  for  Therapeutic  Use. 

Preamplifier,  Ophthalmic. 

Apparatus,  Electrocautery,  Radio  Frequency. 

Unit,  Cautery,  Tfiermal. 

Unit,  Electrolysis,  Ophthalmic. 

System,  Phacofragmentation. 

Instrument,  Vitreous  Aspiration  &  Cutting. 

Goniometer,  AC-Powered. 

Dynamometer,  AC-Powered. 

Stimulator,  Bone  Growth,  Noninvasive. 

Stimulator,  Functional  Neuromuscular,  Scoliosis. 

Device,  Iontophoresis,  Other  Uses. 

Device.  Iontophoresis,  Specific  Uses. 

Electromyograph.  Diagnostic. 

Chronaximeter. 

Electrode,  Needle,  Diagnostic  Electromyograph. 

Stimulator,  Ultrasound  and  Muscle,  for  Use  in  Applying  Therapeutic  Deep  Heat. 

Stimulator.  Muscle,  Powered. 

Stimulator,  Muscle,  Diagnostic. 

Stimulator,  Ultrasound  and  Muscle. 

Stimulator.  Muscle,  Powered,  Invasive. 

Stinujlator,  Functional  Walking  Neuromuscular,  Noninvasive. 

System,  Imaging,  Nuclear  Magnetic  Resonance. 


3.  New  part  897  is  added  to  read  as 
follows: 

PART  897— PERFORMANCE 
STANDARD  FOR  PATIENT- 
CONNECTED  ELECTRODE  LEAD 
WIRES 

897.10  Applicability. 

897.11  Periformance  standard. 

897.12  Effective  date. 

Authority:  Sees.  501,  502,  513.  514.  530- 
542,  701,  704  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (21  U.S.C.  351,  352,  360c,  360d, 


360gg-360ss,  371,  374);  sees.  351,  361  of  the 
Public  Health  Service  Act  (42  U.S.C.  262. 
264). 

§897.10    Applicability. 

Devices  utilizing  electrode  lead  wires 
intended  to  be  connected  to  patients 
shall  be  subject  to  the  standard  set  forth 
in  section  897.11. 

§  897.1 1    Performance  standard. 

Any  lead  wire  intended  to  provide 
electrical  contact  between  a  patient  and 
any  medical  device  shall  be  protected 
such  that  the  connector  at  the  lead  wire 


end  that  is  distal  to  the  patient  cannot 
make  conductive  contact  with  an 
alternating  current  electrical  power 
source  (e.g..  wall  receptacle,  power  cord 
plug). 

§897.12    Effective  date. 

The  effective  date  for  compliance 
with  the  standard  set  forth  in  897.11(a) 
shall  be  as  follows: 

(a)  For  the  following  devices  the 
effective  date  for  which  compliance  is 
required  is  (insert  date  1  year  after  date 
of  publication  of  the  final  rule): 
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Phase 


Listing  of  Devices  for  Which  Compliance  is  Required  Effective 

(Insert  date  1  year  after  date  of  publication  of  the  final  njle] 


Product 
code 


73BZQ 

73FLS 

74  DPS 

74DRG 

74DRK 

74DRO 

74DRQ 

74DRR 

74DRT 

74  DRW 

74DRX 

74DSA 

74DSB 

74DSH 

74DSI 

74DSJ 

74DSK 

74DSR 

74  DTE 

74DXG 

74DXH 

74DXJ 

74DXK 

74DXN 

74DYC 

74JOQ 

74KRC 

74KRE 

74KRG 

74LDO 

74LDF 

74LIW 

74  LOR 

74  LOS 

74LPA 

74LPD 

78LIL 

78  KPN 

78KPI 

84GWF 

84GWK 

84GWL 

84  OWN 

84GXY 

84QXZ 

84GYE 

84GZI 

84GZJ 

84GZO 

84HCC 

84HCJ 

84  JXE 

84JXK 

84LIH 


CFR 

section 


868.2375 
868.2375 
870.2340 
870.2910 
870.5300 
870.5550 
8702060 
870.2050 
870.2300 
870.2350 
870.2360 
870.2900 
870.2770 
870.2800 
870.1025 
870.1100 
870.1110 
870.3850 
870.3600 
870.1435 
870.2920 
870.2450 
870.2330 
870.1130 
870.2400 
870.1750 
870.2370 
870.3640 
870.3700 
870.5300 
870.3680 


870.2340 


Class 


876.2040 
876.5320 
882.1870 
882.1845 
882.1835 
882.1460 
882.1320 
882.1350 
882.1855 
882.5810 
882.5890 
882.1540 
882.5050 
882.1560 
882.1550 
882.5800 


II 

II 

II 

II 

III 

III 

II 

II 

II 

II 

II 

II 

II 

II 

III 

II 

II 

III 

III 

II 

II 

II 

II 

II 

II 

II 

II 

II 

III 

II 

ll/lll 


Device  name 


Monitor,  Breathing  Frequerwy. 

Monitor  (Apnea  Detector),  Ventlatory  Effort 

Electrocardiograph. 

Transmitters  and  Receivers,  Physiological  Signal,  Radiofrequency. 

DC-Defibrilator,  High  Energy  (Including  Paddtes). 

Pacemaker,  Cardiac,  External  Transcutaneous  (Noninvasive). 

Ampiifier  and  Signal  CorxJrtioner,  Transducer  Signal. 

Amplifier  and  Signal  Condrtioner,  Bwpotential. 

Monitor,  Cardac  (Including  Cardiotachometer  and  Rate  Alarm). 

Adaptor.  Lead  Swrtchvig,  Electrocardiograph. 

Electrode,  Electrocardiograph. 

Cable.  Transducer  and  Electrode.  Patient  (Including  Connector). 

Ptettiysmograph.  Impedance. 

Recorder.  Magnetic  Tape.  Medical. 

Detector  arxj  Alarm,  Arrhyttimia. 

Alarm,  Blood  Pressure. 

Corrputer,  Blood  Pressure. 

Stimulator,  Carotid  Sinus  Nerve. 

Pulse  Generator,  Pacemaker,  External. 

Computer.  DiagnostK.  Preprogrammed,  Single-Function. 

Transmitters  and  Receivers,  Electrocardiograph,  Telephone. 

Display,  CattxxJe-Ray  Tube.  MedK^al. 

EchocardKigraph. 

System.  Measurement  Blood  Pressure,  Norvinvasive. 

Vectorcardiograph. 

Gerwrator.  Pulse,  Pacemaker.  ExterruU  Programmable. 

Tester,  Electrode.  Surface.  Electrocardiographic. 

Analyzer,  Pacemaker  Generator  FurKtion,  Indirect 

Programmer,  Pacemaker. 

DC-DefibriBator.  Low-Energy  (Including  Paddles). 

Electrode,  Pacemaker,  Temporary. 

Fibrillator.  AC. 

Resuscitator.  Trans-Telephonk;. 

System.  ECG  Analysis. 

System,  Esophageal  Pacing. 

System,  Pacing,  Antitachycardia. 

Monitor,  Penile  Tumescence. 

Alarm.  Enuresis. 

Stimulator.  Electrical.  Nonimplanted,  for  Incontinence. 

Stimulator,  Electrical,  Evoked  Response. 

Corxlitk)r>er,  Signal,  Pfiysiological. 

Amplifier.  Physk>logk:al  Signal. 

Nystagmograph. 

Electrode.  Cutaneous. 

Electrode.  Needle. 

System.  Telemetry,  PhyskDtogical  Signal. 

Stirrxjlator.  Neuromuscular,  External  Functional. 

Stimulator,  Nerve.  Transcutaneous,  for  Pain  Relief. 

Device.  Galvank:  Skin  Response  Measurement 

Device,  Biofeedback. 

Device.  Skin  Potential  Measurement. 

Device.  Nerve  Conduction  Vekxaty  Measurement. 

Stimulator.  Cranial  Electrotherapy  for  Speech  Disorder. 

Interferential  Current  Therapy. 


Listing  of  Devices  for  Which  Compliance  is  Required  Effective— Continued 

[Insert  date  1  year  after  date  of  publication  of  tfie  final  rule] 


Phase 


1 
1 
1 


Product 
code 


86HLZ 

86HMC 

86HLL 


CFR 
section 


886.1220 
886.1510 
886.1510 


Class 


Device  name 


Electrode,  Comeal. 
Monitor,  Eye  Movement. 
Monitor,  Eye  Movement. 


(b)  For  the  following  devices  the  effective  date  for  which  compliance  is  required  is  (insert  date  3  years  after  date 
of  publication  of  the  final  rule): 

Listing  of  Devices  for  Which  Compliance  is  Required  Effective 

[Insert  date  3  years  after  date  of  put>llcatk>n  of  ttie  final  rule] 


Phase 

Product 
code 

CFR 
sectk)n 

Class 

Device  name 

2 

73  KOI 

868.2775 

II 

Stimulator.  Nerve,  Peripheral.  Electrical. 

2  

74DQH 

8702310 

II 

Cardiograph.  Apex  (Vibrocardiograph). 

2  

74DQK 

870.1425 

II 

Computer.  Diagrx)stic.  Programmable. 

2 

74DQX 

870.1330 

II 

Wire,  Guide.  Computer. 

2  

74  DTA 

870  3720 

II 

Tester  Pac&mskGr  Electrndp  Fiinrtinn 

2 

74DTC 

870.3630 

II 

Analyzer.  Pacemaker  Generator  Function. 

2  

74  DTD 

870.3620 

III 

Adaptor.  Lead.  Pacemaker. 

2  

74KRI 

870.4200 

1 

Accessory  Equipment,  Cardiopulmonary  Bypass. 

2  

74LIX 

Akl.  Cardiopulmonary  Resuscitation. 

Sttmulator,  Electromagnetic  Bone  Growth  for  Dental  Use. 

System.  Gallbladder  Thermal  Ablation. 

Stimulator.  Electrical,  for  Sperm  Collection. 

Devrce.  Erectile  Dysfurx^tion  (only  Cavonsometry). 

Rongeur,  Hot  Cystoscopic. 

2  

76LYD 

III 

2  

78  Mil 

2  

78LNL 

2  

78LST 

2  

78KDO 

876.1500 

2  

78EXQ 

876.1620 

Cystometer,  Electrrcai  Recording. 

2  

78FAP 

876.1620 

Cystometric  (C02)  on  Hydraulic  Devrce. 

2  

78  FEN 

876.1620 

Devce,  Hydraulw  Cystometric. 

2  

78EXS 

876.1800 

Urinometer,  Electrical  (only  with  EMG  electrodes). 

2  

78EXY 

876.1800 

Uroftowmeter  (only  with  EMG  electrodes). 

2  

78FHC 

876.4300 

Adaptor  to  the  Cord,  for  Transurethral  Surgical  Instrument 

2  

78FGW 

876.4300 

Clamp.  Electrical. 

2  

78FBJ 

876.4300 

Cord.  Electric  for  Transurethral  Surgrcal  Instrument. 

2  

78FHZ 

876.4300 

Deskxator.  Transurethral. 

2  

78  FAS 

876.4300 

Electrode,  Electrosurgcal.  Active.  Urological. 

2  

78FEH 

876.4300 

" 

Electrode.  Flexible  Suctk>n  Coagulator. 

2  

78KGE 

876.4300 

Forceps.  Biopsy,  Electrk;.                                           • 

2  

78FDB 

876.4300 

Plate,  Patient. 

2  

78FDI 

876.4300 

Snare.  Flexible. 

2  

78FDJ 

876.4300 

Snare.  Rigkj  Self-Opening. 

2  

78FFI 

876.4300 

System,  Alarm.  Electrosurgical. 

2  

78  FAR 

876.4300 

Unit  Electrosurgkal. 

2  

78KNS 

876.4300 

Unit,  Electrosurgrcal  (eind  Accessories). 

2  

78FDL 

876.4300 

Wristlet.  Patient  Return. 

2  

78EZL 

876.5130 

Catheter,  Balloon  Retentk)n  Type. 

2  

79GEI 

878.4400 

Devk;e.  Electrosurgrcal,  Cutting  and  Coagulatk>n  and  Accessories. 

2  

79  JOS 

878.4400 

Electrode,  Electrosurgrcal. 

2  

84GWQ 

882.1400 

Electroencephalograph. 

2  

84GXC 

882.5940 

Devrce,  Electroconvulsive  Therapy. 

2  

84GXS 

882.1610 

II 

Monitor,  Alpha. 

2  

84GYC 

882.1310 

Electrode,  Cortkal. 

2  

84GZK 

882.1340 

Electrode.  Nasopharyngeal. 

2  

84GZL 

882.1330 

Electrode,  Depth. 
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USTiNG  OF  Devices  for  Which  Compliance  is  Required  Effective— Continued 

[Insert  date  3  years  after  date  of  publication  of  the  final  m»e) 


Reader  Aids 


Phase 


2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 


Product 
code 


84GZN 

84  HCB 

85HII 

86HLT 

86HQR 

86HQO 

86  HRO 

86  HOC 

86  HOE 

87KQX 

87LBB 

87LOF 

87LWB 

89EGJ 

89  KTB 

89IKN 

89IKP 

89IKT 

89  IMG 

89IPF 

89ISB 

89LPQ 

89MBN 

89MKD 

90LNH 


CFR 
section 


882.1825 
882.5235 
884.5940 
886.1640 
886.4100 
886.4115 
886.4250 
886.4670 
886.4150 
888.1500 
888.1240 


890.5525 
890.5525 
890.1375 
890.1225 
890.1385 
890.5860 
890.5850 
890.1850 
890.5860 


892.1000 


Class 


II 
III 
II 


II 

II 

I 

II 

III 

111 

III 

II 

II 

II 

11 

ll/lll 


ll/lll 
III 
III 
II 


Device  name 


Rheoencephalograph. 

Device,  Adverse  CofxJitioning. 

Stinxilator.  Vaginal,  Muscle.  Powered,  for  Therapeutic  Use. 

Preamplifier.  Ophthalmic. 

Apparatus.  Electrocautery,  Radio  Frequency. 

Unit.  Cautery,  Thermal. 

Unit,  Electrolysis.  Ophthalmic. 

System,  PhacofragmentatKXi. 

Instrument,  Vitreous  Aspiration  &  Cutting. 

Goniometer,  AC-Powered. 

Dynarrxxneter.  AC-Powered. 

Stimulator,  Bone  Growth.  Noninvasive. 

Stimulator,  Furx^onal  Neurorrxjscular.  Scoliosis. 

Device.  Iontophoresis.  Other  Uses. 

Device,  Iontophoresis,  Specific  Uses. 

Electromyograph,  Diagnostic. 

Chronaximeter. 

Electrode,  Needle,  Diagnostic  Electromyograph. 

Stimulator,  Ultrasound  and  Muscle,  for  Use  in  Applying  Therapeutic  Deep  Heat. 

Stimulator,  Muscle,  Powered. 

Stirrxilator,  Muscle,  Diagnostic. 

Stimulator,  Ultrasound  and  Muscle. 

Stimulator.  Muscle,  Powered,  Invasrve. 

Stimulator.  Functional  Walking  Neuromuscular,  Noninvasive. 

System.  Imaging.  Nuclear  Magnetic  Resonance.  


Dated:  June  13,  1995. 
William  B.  Schultz. 

Deputy  Commissioner  for  Policy. 

|FR  Doc.  95-15086  Filed  6-20-95;  8:45  am) 
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Presidential  Documents 


Presidential  Determination  No.  95-26  of  June  8,  1995 

Certificatioii  To  Permit  U.S.  Contributioiis  to  the 
Intematioiial  Fund  for  Ireland  for  Fiscal  Years 
1994  and  1995 

Memorandum  for  the  Secretary  of  State 

^ijuant  to  section  5(c)  of  the  Anglo-Irish  Agreement  Support  Act  of  1986 

S^hp'ln'f''  T^'fV  ^."?^y  ^^^  *^**  iXsatisfied  ^^  (iMhe  b3 
of  the  International  Fund  for  Ireland  as  established  pursuant  to  the  A^ 
fash  Agreement  of  November  15.  1985.  is,  as  a  whole,  broadly  repreLnteUv^ 
r/in'.r''^''  .°^i5^'  communities  in  Ireland  and  Northern  IreZrid 
(2)  disbursements  from  the  International  Fund  (a)  will  be  distriSit^  in 
lir'l^e^nt'^  the  principle  of  equality  of  opportiinity  and  nonSSn" 

«H  JJL.  t^P  T'^fw  "T*^""*  ^"^  *°  ^^^8^°^  affiliation,  and  (b)  wiU 
address  the  needs  of  both  communiUes  in  Northern  Ireland. 

L^"or?n^h!?  r'i^^  '^^  ^^^  to  transmit  this  determination  and  certifi- 
^T^Us^'^n^^!7^.:^t^''  ^^  Memorandum  of  Explanation,  and 


0OU)^UUM  <rtOoodk^A/^ 


THE  WHITE  HOUSE. 
Washington.  June  8.  1995. 


MEMORANDUM  OF  EXPLANATION  FOR  CERTIHCATION  OF  THE 
FISCAL  YEARS  1994  AND  1995  U.S.  CONTRIBUTION  TO  THE 
INTERNATIONAL  FUND  FOR  IRELAND 

L  INTRODUCnON 

L^siS°'^thTh^  A^"  n^^  '°  '°^P'y  ^^  ^^^^^«"^«  requirements 
U^9ni5^t?e  .!^^rt.^8lo-Insh  Agreement  Support  Act  of  1986.  Public 

Sertion  5(c)  of  the  Act  requires  that  each  fiscal  year,  prior  to  contributions 
to  the  hiternational  Fund  for  Ireland  {"in-  or  the  "Fund")  5ie  ft«klem 
ce^fy  ^to  the  Congress  that  he  is  satisfied  the  following  indfti^have 

A.  The  Board  of  the  International  Fund  for  Ireland,  as  a  whole  is  broadlv 

B.  Disbursements  fitjm  the  IFI: 

•  on  J;*  '*'-l^  ^  distributed  in  accordance  with  the  principle  of  equality  of 
^^oraSllVo^nf  aSr  ""^"^"°°  ^  employment.'witho'ut  regSl  to  ?eli- 

2.  will  address  the  needs  of  both  communities  in  Northern  Ireland. 
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n.  BACKGROUND 

A.  Establishment  and  Operation  of  the  Fund 
The  International  Fund  for  Ireland  was  formally  established  as  an  independ- 
ent entity  on  December  12,  1986.  in  keeping  with  the  provisions  of  the 
Anglo-Irish  Agreement  of  November  15,  1985.  The  overall  objectives  of 
the  Fund  are  to  promote  economic  and  social  advancement  and  to  encourage 
contact,  dialogue,  and  reconciliation  between  nationalists  and  unionists 
throughout  Ireland  and  Northern  Ireland.  The  Anglo-Irish  Agreement  states 
that  the  Fund  shall  accomplish  these  objectives  by  stimulating  private  invest- 
ment and  encouraging  voluntary  efforts  with  special  emphasis  on  projects 
promoting  communal  reconciliation.  The  Agreement  also  stipulated  the  estab- 
lishment of  two  investment  companies  under  the  Fund. 

The  Fund  is  an  independent  entity  which  is  administered  by  a  Board  of 
Directors  appointed  jointly  by  the  British  and  Irish  governments.  The  Board 
is  guided  by  a  Joint  Advisory  Committee  consisting  of  senior  civil  servants 
drawn  equally  from  Northern  Ireland  and  the  Republic  of  Ireland.  The 
Advisory  Committee's  principal  role  is  to  advise  the  Board  on  the  economic 
and  social  policies  and  priorities  of  the  two  governments  and  to  maximize 
the  impact  of  assistance  by  avoiding  duplication  of  activity.  The  Board 
is  supported  by  a  Secretariat  composed  of  administrators  from  the  two 
jurisdictions.  The  Secretariat  is  headed  by  two  Joint  Directors  General,  one 
from  each  jurisdiction.  The  Fund's  operating  expenses  are  paid  by  the  British 
and  Irish  governments. 

The  Fund's  activities  are  developed  primarily  through  program  teams  in 
the  following  areas:  Business  Enterprise,  Tourism,  Urban  Development,  Agri- 
culture-and  Rural  Development,  Science  and  Technology,  the  Wider  Horizons 
Program,  and  the  Disadvantaged  Areas  Initiative.  These  program  teams  are 
composed  of  an  equal  number  of  representatives  from  Northern  Ireland 
and  the  Republic  of  Ireland.  The  teams  are  administered  by  joint  chairmen 
who  keep  the  Board  of  Directors  apprised  of  their  respective  program  teams' 
activities. 

In  an  effort  to  focus  on  the  more  disadvantaged  areas,  the  Fund  directs 
70-80  percent  of  the  resources  available  in  the  program  sectors  to  disadvan- 
taged areas  in  Northern  Ireland.  The  Fund  has  also  created  two  additional 
program  schemes:  Community  Economic  Regeneration,  which  focuses  on 
community  driven  regeneration  of  economic  activity  in  urban  areas;  and 
Community  Regeneration  and  Improvement  Special  Program  (CRISP),  which 
is  designated  for  disadvantaged  areas  in  Northern  Ireland  and  focuses  the 
Fund's  resources  on  smaller  towns  and  villages  by  linking  a  series  of  projects 
from  the  various  program  areas  together. 

B.  Fund  Ck>ntributions 

The  Fund  receives  contributions  directly  ftxjm  bilateral  and  multilateral  do- 
nors. U.S.  obligations  to  date  total  $209.1  million.  Under  the  appropriate 
Foreign  Operations,  Export  Financing,  and  Related  Programs  Appropriations 
Acts,  Congress  appropriated  an  additional  $39.2  million  for  FY  1994  and 
FY  1995  funds.  Since  1989,  the  European  Community  has  disbureed  15 
million  European  Currency  Units  (approximately  US$20  million)  per  year 
to  the  Fund,  totaling  $108  million  to  date,  and  will  contribute  $60  million 
in  FY  1995.  New  Zealand  contributed  about  $0.6  million  in  FY  1995  and 
Canada  has  provided  approximately  $7.5  million. 

Each  donor  is  entitled  to  appoint  a  representative  to  attend  all  Board  meetings 
as  a  non-voting  observer.  Observere  receive  all  Board  pap6ra  and  provide 
guidance  to  the  Fund  on  behalf  of  their  respective  donor  countries. 

C.  Program  Implementation 

Since  its  establishment  in  1986,  the  Fund  has  approved  a  total  of  3,500 
projects  and  budgeted  over  $399  million  to  its  various  program  areas.  Some 
$358  million  has  been  committed  to  approved  projects  within  the  various 
programs.  The  Fund  has  disbursed  approximately  $279  million  to  ongoing 
and  completed  projects,  including  $21.7  million  to  the  two  investment  com- 
panies. 
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Individual  project  applications  continue  to  represent  a  majority  of  the  oroiects 

£'i^en&"°T'''  "^^  P"^^  *^^  are^ssisting  virio^co^^u^SS 
in  ident^ng  and  preparing  proposals  through  regulaf  contact  and  consulta- 
tion with  a  number  of  area  Economic  Developme^  Consultants.  The  ConsuU- 
ants  serve  as  a  point  of  contact  for  local  communities.  providrt«:S 
assistance  and  advice,  and  help  to  speed  program  implement^ 

S^thrf  ^'^.P''!  ?^  P**''^  *  computerized  system  of  recording  key  data 
for  the  projects.  Information,  such  as  employment  generation.  leveLina 
and  geographical  distribution  of  funds,  is*^  c^Uected^nd  log^  i^to^^^e 
new  system.  The    nformation  system  has  assisted  the  fflTde^^  odSr 

I?!^'^®™!'^  PP^J»^^  have  also  been  established  for  the  U.S.  contribution 
to  m'iTht  ^  ^?^'  ''^''  "^^°  established  a  Letter  of  Credit  SSSs^ 
to  meet  the  legislative  requirement  to  disburse  funds  at  the  minimuxTiS^ 
nece^ary  to  make  timely  payments  for  projects  and  activiuS^^H^Sr 
of  Credit  has  allowed  the  U.S.  Government  lo  exercise  Setter  cont^l^vw 

Td  SLih?^"'"^  '°  '^'  ^^^  ^y  transferring  resources^y  wheS  needed 
and  thereby  mmunizing  interest  costs  to  the  U.S.  Treasury.  "wuea. 

^- Job  Creation  and  Additional  Investment 
tTrtntrS**  identiBed  as  priorities  of  the  U.S.  Government  in  its  contribu- 
tion to  the  Fund  are  job  creaUon  and  the  leveraging  of  additional  inv^eSt 
mto  the  economy.  Both  elements  have  been3o|ted^  ^e  pST^e 
implementation  of  its  program. 

t^«\n^i*^^^*V°*'  °***^°°  '^  *°  essen^al  factor  in  determining 
^  allocation  of  Fund  resources  and  clearly  places  an  emphaSs^  SS 
job  creation  potential  of  each  project  considered  for  funSng  The  Fimd 
estimate;  that  ,ts  activities  directly  resulted  in  the  creati^o?  about  20^ 
X  ^^^'f'i^^^^^y  resulted  in  the  creation  TSnadditSs'sS 
itpo^rS'o^^tr""  '^^*  ^  ^^'^  ^  ^^•^^  persontJsTf 

$?9'7^rmon*^of^l?.Jr°  ^^^"^  in  leveraging  new  investment.  Of  the 
nil  M,.  °V^d  resources  committed  to  approved  projects  another 
$353  rmUion  and  $264  million  of  private  and  gov^Went  rS^S  ^^. 
TJL^T",  -^^  invested.  Thus  every  dollar  that  the  ^TSTc^S 
has  resulted  m  an  additional  $1.70  committed  from  other  soured  ^onumtted 

m.  PRESroENTIAL  GERTttlCATTON  ELEMENTS 

^!t  ^^J!^A  P?°'  *°  ^^  "°^*^  states  making  a  contribution  to  the 

ShS  r^;?^'''  "^^uT^.  *°  ^°8^^^  '^''  '«  i«  ^tisfied  that  Z 
Fwad  has  complied  with  the  legislative  requirements  in  the  Act  This  Certifi 

S«  fnll'^?"  ^"^  "^^  r  '^^  '^'^  ^  ^995  contributionTto  The^d 
The  following  discusses  the  required  elements. 
A.  Board  Representation 

Sfuri'J^K  °^  °^^°"  P^'^i^  Of  seven  members;  three  nominated  by 
?hJr^^^  FZ'^^'^L^^^  nominated  by  the  frish  government,  and  tE 
Sti^n  ;k  T?  "^^"^^  ^  ^PP"*^^  ^y  ^^  «d«  through  consultation^ 
^een  the  two  governments.  The  Board,  by  design  and  agreement    U 

ffeTo'aS  m  Jtl  ^'  ^°— cities  in  both  No'rthem*leland3  ^T^d 
™3  ,  •  ^**  °''^  ^^^  ^°  months,  primarily  to  review  policv  and 
procedural  issues  and  to  approve  or  reject  proposals  forwardS^  by  thl^  p^ 
pm  teams  for  consideration.  In  addition,  each  Board  member  is  vL^nSSe 
for  ^coordmating  with  specific  program  teams  and  is  consulted  oH^^ij 

The  Board  members  are  as  follows:  - 

^l^^J;  H^^r  (Chainnan)  is  a  prominent  businessman  in  the 
n^1?„n»M  t^Vi.  . ''  *^.^  Managing  Director  of  Fruit  of  the  Loom,  Inter- 
nationd  Ltd  w,th  plants  in  Northern  Ireland  and  the  border  County  Donwi 
in  the  Republic  of  Ireland.  Mr.  McCarter  was  bom  in  Londo^der^.%S;a?^ 
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from  Trinity  College.  Dublin  and  from  the  Massachusetts  Institute  of  Tech- 
nology. He  now  lives  in  Bucranna.  County  Donegal. 

Mr  lohn  E.  Craig,  OBE  is  a  retired  merchant  banker  with  extensive  experi- 
ence in  London.  He  is  Chairman  of  Powerscreen  International  a  very  success- 
ful exporting  firm  based  in  County  Tyrone.  Mr.  Craig  was  bom  m  Dublm. 
Mr  Paddy  Duffy  is  a  prominent  lawyer  with  offices  in  a  number  of  rural 
towns  in  Northern  Ireland.  He  is  active  in  the  local  credit  union  movement 
and  Chairman  of  Dungannon  and  District  Cooperative  Society.  Mr.  Duffy 
is  a  former  Social  Democratic  Ubor  Party  councillor  and  Senator  in  the 
Northern  Ireland  Assembly. 

Mr.  Pat  Kenny  is  an  accountant  by  profession  and  a  partner  in  the  firm 
Deloitte,  Touche  in  Dublin. 

M«.  loan  McCrum  until  recently  was  the  Chief  Executive  of  the  Housing 
Rights  Association,  a  voluntary  housing  advice  organization  Ms.  McCmm 
n^  works  for  the  Simon  Community,  a  voluntary  charity  body,  and  acts 
as  an  independent  consultant. 

Ma.  Caitriona  Murphy  is  a  former  senior  public  official  in  government 
service  in  Dublin  and  is  now  a  managing  director  for  the  Allied  Insn 
Bank  in  Dublin. 

Mr.  Brian  A.  Slowey  was,  until  his  recent  retirement,  a  managing  director 
of  Guiness  Ireland,  and  the  Chairman  of  Aer  Lingus. 

As  in  the  past,  the  present  Board  is  noted  for  its  professionalism  and 
hTtegrity  in  setting  policy  and  approving  projects.  The  Board  has  taken 
^ISive  role  in  promoting  the  Fund  throughout  Northern  Ireland  and 
Republic  of  Ireland  as  well  as  internationally. 

B  Disbursements  From  the  International  Fund 
The  Fund's  structure  and  policy  framework  ensure  that  resources  are  distnl>- 
uted  in  accordance  with  the  principle  of  equality  of  opportunity  and  non- 
discrimination in  employment;  without  regard  to  religious  affiliation    and 
that  these  resources  address  the  needs  of  both  communities  in  Northern 
Ireland  and  the  six  border  counties  of  the  Republic  of  Ireland. 
The  Board  has  developed  its  policies  for  disbursement  of  ^sources  taking 
into  account  the  term?  of  the  Agreement  under  which  it  was  established 
the  wishes  of  the  donor  countries,  and  the  need  to  supplement  the  econonuc 
and  social  policies  of  the  two  governments.  The  Board  structure  and  policy 
framework  is  manifested  in  the  internal  checks  and  balances  in  the  Fund  s 
appraisal,  approval,  and  management  systems^  ^Iso,  the  wide  geo^hical 
distribution  of  approved  projects  enhances  the  Fund's  efforts  to  meet  the 
nS;  of  both  coinities*.  The  Fund's  programs  have  created  ,obs,  leveraged 
private  investments,  and  fostered  reconciliation.  In  addition,  the  Fund  has 
made  concerted  efforts  to  target  the  most  disadvantaged  areas  through  CRISP 
and  other  special  programs  as  well  as  the  through  the  work  of  development 

consultants.  .  .    ^.  ■  i    ^f 

1  Distribution  of  disbursements  in  accordance  with  the  principle  of 
equality  of  opportunity  and  nondiscrimination  in  employment,  without  regard 
to  religious  affiliation. 

a  Structure  of  the  Fund.  The  Republic  of  Ireland  and  Northern  Ireland 
are  equally  represented  by  members  of  the  Fund's  Board  of  Directors.  Advi- 
sory Committee.  Secretariat,  and  Program  Teams.  These  individuals  are  high- 
ly respected  for  their  professional  competence,  integrity,  and  commitment 
to  the  Fund's  objectives.  The  Advisory  Committee,  as  mentioned  above, 
is  composed  of  senior  officials  of  both  the  British  and  Irish  government 
Sid  provides  guidance  and  support  for  the  Board.  The  Secretariat  staff 
maintdns  the  day-to-day  operations  of  the  Fund  and  has  been  care^Uy 
selected  for  their  administrative  skills  and  judgement.  The  Program  T^^s 
are  staffed  with  technical  and  administrative  professionals  who  are  commit- 
ted to  the  Fund's  operating  principles  of  non-discnmination.  Review  of 
the  in  portfolio  of  projects  and  visits  to  selected  sites  by  Agency  for  Inter- 
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national  Development  (USAID)  personnel  have  confirmed  that  the  Fund 
has  assembled  a  competent  and  professional  staff  who  have  cultivated  and 
exercised  sound  project  approval  and  management  procedures. 

b.  Policy  Frameworic.  All  Fund  publications  and  solicitations  for  propos- 
als clearly  spell  out  the  Fund's  commitment  to  equality  of  opportunity 
and  nondiscrimination.  All  successful  applicants  are  required  by  the  Board 
to  agree  to  the  follomsg  prior  to  receiving  an  award: 

Acceptance  of  a  grant  or  loan  under  this  scheme  witi  be  deemed 
to  signify  the  applicant's  acceptance  of  the  principle  of  equality 
;  ' ,  of  opportunity  aini  non-discrimination  in  employment,  without  re- 

gard to  religiouat«fiiliation  and  that  the  applicant  will  be  expected 
to  uaa  the  money  in  accordance  with  this  principle. 
Letters  of  offer  cleM-ly  state  that  any  violation  of  this  agreement  will  require 
inunediate  repayment  of  resources.  To  date,  the  Fund  has  not  had  to  request 
repayment. 

Equality  of  opportunity  requirements  are  also  enforced  m  Northern  Ireland 
under  the  Fair  Employment  (Northern  Ireland)  Act  of  1989.  This  act  makes 
employment  discrimination  on  the  grounds  of  religious  belief  or  public 
opinion  illegal  The  Act  is  designed  to  eradicate  job  discrimination  and 
ensure  the  active  practice  of  fair  employment  opportunity  throughout  North- 
em  Ireland. 

c.  Project  Appraisal  and  Approval.  The  Fund  has  instituted  a  clear 
and  systematic  appraisal  and  approval  system.  Each  Program  Team  has 
si^ed  agreements  with  the  Fund  Secretariat  that  spell  out  the  criteria  upon 
which  all  applications  are  made.  As  mentioned  above,  the  Program  Teams 
consist  of  officials  from  various  government  agencies,  both  North  and  South, 
which,  m  close  cooperation  with  the  Secretariat,  help  to  bring  the  programs 
to  fruition.  The  Team  members,  chosen  for  their  expertise  in  their  particular 
sertor,  review  each  project  based  on  its  merit  using  standard  economic 
and  financial  analysis  tools,  as  weU  as  criteria  relevant  to  their  technical 
field. 

Projects  must  also  be  consistent  with  the  economic  and  social  policies 
-  and  priorities  of  the  British  and  Irish  governments.  Each  goveBunent  reserves 
the  right  to  veto  support  for  activities  proposed  which  violate  their  stated 
policies.  No  resources  are  to  be  used,  for  example,  to  improve  the  standing 
of  or  to  further  the  goals  of  any  paramilitary  organization,  either  directly 
or  indirectly.  The  Fund,  the  British  government,  and  the  Irish  government 
are,  however,  committed  to  supporting  activities  which  contribute  to  viable 
self-sustaining  growth,  prosperity,  and  stability.  In  addition,  it  is  hoped 
that  the  projects  will  have  a  positive  impact  on  increasing  respect  for  human 
rights  and  fundamental  freedoms  for  citizens  of  both  traditions  from  Northern 
Ireland  and  the  Republic. 

Thus,  within  the  Fund's  policy  guidelines  and  the  established  criteria  for 
the  evaluation  and  approval  process,  projects  are  accepted  for  funding,  in- 
jected, or  forwarded  to  an  appropriate  government  agency  for  possible  support 
from  existing  government  programs.  Applications  are  processed  in  a  timely 
and  efficient  manner,  consistent  with  a  proper  and  prudent  review  of  projects. 
In  addition,  of  course,  a  considerable  responsibility  rests  with  the  individual 
promoters  of  projects  who  must  take  the  lead  in  completing  their  share 
of  the  financial  package  and  implementing  the  project  to  a  stage  where 
payment  can  be  made. 

Each  decision  to  ^prove,  disapprove,  or  forward  a  project  to  a  government 
^ency  requires  the  recommendation  of  the  relevant  program  team,  the  en- 
dorsement of  the  two  Board  mMnbers  supervising  the  team,  and  the  approval 
of  the  Fund  Secretariat.  Any  projects  which  are  controversial,  raise  policy 
issues,  or  exceed  the  program  team's  delegation  of  authority,  are  forwarded 
to  the  Board  for  consideration. 

Equality  of  opportunity  and  nondiscrimination  are  the  guiding  principles 
under  which  the  Fund  operates.  Projects  are  reviewed  on  merit  alone,  without 
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recard  to  political  or  religious  affiliations  of  the  applicants.  The  <^s-cornmu- 
Xcomposition  of  the  Fund  Board,  the  Secretariat,  and  the  program  teams 
ensures  the  realization  of  these  prmciples.  ,    i     w 

2.  Addressing  the  needs  of  both  communiUes  in  Northern  Ireland. 

In  order  to  comply  with  British  law.  the  principles  under  which  the  Fund 
Lltablished^d  the  U.S.  Government  priorities  under  which  our  con- 
to^utTons  ^  mX  religious  affiliation  is  not  a  factor  in  the  approval 
Tr^is  U  irge^eraSy  known,  however,  which  religious  majority  is  predomi- 
nant within  a  specific  geographical  area. 

Past  program  review  visits  have  confirmed  that  through  Fund  activities 
m^^ToTboth  communities  have  been  able  to  expenence  for  the  fir^t 
Sa  forking  or  recreational  experience  with  peop  e  of  the  opposite  trai- 
tZ    SuS  liaisons   have   produced  cross-community  boards   of  directors 
Ser  such  oxidizations  a^  the  enterprise  centers).  cross^onm.u..tye^^^^^^^ 
nrise  matchmaking,  cross-border  joint  ventures  (such  as  the  Derry-Galway 
Cto^Trad^  F^r)    and  genuine  friendships.  Other  projects,    such  as  the 
Sha^°non-?me  Waterway)  fave  been  able  to  bring  people  ofj^-\^-^^ 
nities  tocether  to  promote  their  areas  and  to  provide  facilities  to  attract 
SrsTd  hoi  day^markets.  Because  of  these  improvements.  The  Watenvay 
^a  waTawarded  a  Tourism  Award  from  the  BriUsh  Guild  of  Travel  Wnters 
T?e  cT^l  s^JJants  of  both  governments  in  laboring  together  on  \he  Fund 
lave  d^so  de^doped  excellent  working,  as  well  as  Pe^sond    relationships 
vSIh  theTr  counte^arts.  Such  interaction  contributes  to  reconciliation  through 
dialogue  and  cooperation. 

During  a  program  review  visit  in  November  of  1994.  USAID  officials  observed 
S^^«  SThiRhly  regarded  by  moderates  from  both  the  Catholic  and 

To  ,Si:h  ouT^those  who  were  skeptical  of  the  Fund  .cUvlt.es,  specifically 
in  the  Protestant  communiUes,  and  this  effort  conUnue. 
The  Fund  has  mad,  a  concerted  effort  to  direct  'S.i.imc^  «  'h?  ™^ 
S°3^pe^''trr  e?d"^^e''wol^o?r?e.ltfeu.™;  u,S 

r.«'re  tabl^hing'  local  groups,  erure  crose^ommunUy  parti^pauon 
whfinfiver  oossible  and  assist  groups  in  creating  viable  projects,  in  many 
Te^es  howeve  the  in  merely  s?n.es  as  a  catalyst  for  community  initia  ives 
th^fhave  Sen  developing  independenUy  of  the  Fund.  The  consultants  ai« 
S:^  -^I^^ntll^  con?^^^^^^  to  aUter  overall  underst^^n^^^^^^^ 
p^itive  perception  of  the  Fund  among  the  people  of  both  communiUes. 

IV.  CONCLUSION 

A  review  of  Fund  activities  and  a  visit  to  RepubUc  of  ^^^^  an^  Nortbem 
Ireland  by  a  senior  USAID  officer  confirmed  that  the  ^oard  of  Director 
SsTainteined  policies  and  procedures  designed  to  ensure  that  both  trad^ 
uSisTnefit  from  Fund  activities.  The  Board's  operating  pnnciples  ensure 
hat  oroiect  decisions  are  made  on  the  basis  of  ment.  In  addition,  it  nas 
W  c^ndudS  Sat  Fund  resources  are  being  distributed  in  a  manner 
c^sisSwUh  its  mandate  as  stated  above.  All  grantees  are  made  aware 
oJ^princ'les  of  equality  of  opportunity  and  nondiscrimination  in  employ- 
ment, stipulated  by  acceptance  of  any  grant  monies. 
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This  report  therefore  concludes  that: 

•    u  "^^e  Board  of  Directors  of  the  International  Fund  for  Ireland,  as  a  whole 
is  broadly  representative  of  the  interests  of  the  communities  in  the  Republic 
of  Ireland  and  Northern  Ireland. 

•  Monies  from  the  Fund  are  distributed  in  accordance  with  the  principles 
of  equality  of  opportunity  and  nondiscrimination  in  employment,  without 
regard  to  religious  affiliation,  and  address  the  needs  of  both  communities 
in  Northern  Ireland. 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Martteting  Servic* 
7  CFR  Part  922 
[FV86-022-1IFR) 

Apricots  Grown  in  Designated 
Counties  in  Washington;  Temporary 
Suspension  of  Grade  Requirements  for 
Apricots  of  the  Patterson  Variety 

AGENCY:  Agricultviral  Marketine  Service 
USDA. 

ACTION:  Interim  final  rule  with  request 
for  comments. 

SUMMARY:  This  interim  final  rule 
suspends,  fbr  the  1995  season  only,  the 
minimum  grade  requirements 
fWashington  No.  1)  currently  in  effect 
for  fresh  shipments  of  the  Patterson 
variety  of  apricots  grown  in 
Washington.  The  suspension  will  enable 
handlers  of  Patterson  variety  apricots  to 
ship  more  fruit  to  the  fresh  market, 
taking  into  consideration  the  significant 
hail  damage  experienced  by  this  variety 
during  the  growing  season.  This  action 
will  improve  returns  to  producers  of  the 
Patterson  variety  of  apricots.  This  rule 
was  recommended  by  the  Washington 
Apricot  Marketing  Committee 
(Committee),  the  agency  responsible  for 
the  local  administration  of  the 
marketing  order  for  Washington 
apricots. 

DATES:  Effiective:  July  1. 1995. 

Comments  received  by  July  24, 1995 
will  be  considered  prior  to  issuance  of 
a  final  rule. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  rule.  Comments  must  be 
sent  in  triplicate  to  the  Docket  Clerk, 
Fruit  and  Vegetable  Division,  AMS, 
USDA,  Room  2525-S,  P.O.  Box  96456. 
Washington,  EX:  20090-6456.  All 
comments  should  reference  the  docket 
number  and  the  date  and  page  number 
of  this  issue  of  the  Federal  Register  and 


will  be  made  available  for  public 
inspection  in  the  Office  of  the  Docket 
Clerk  during  regular  business  hours. 
FOR  FURTHER  INFORMATION  CONTACT: 
Teresa  L.  Hutchinson,  Marketing 
Specialist,  Northwest  Marketing  Field 
Office,  Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Division, 
AMS,  USDA,  1220  SW  Third  Avenue, 
Room  369,  Portland,  Oregon  97204- 
2807;  telephone:  (503)  326-2724  or 
Britthany  Beadle,  Marketing  SpedaHst, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Division, 
AMS,  USDA.  Room  2522-S,  P.O.  Box 
96456,  Washington,  DC  20090-6456; 
telephone:  (202)  720-5331. 
SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Order  No 
922  (7  CFR  part  922),  regulating  the 
handling  of  apricots  grown  in 
designated  counties  in  Washington, 
hereinafter  referred  to  as  the  "order." 
This  order  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674). 
hereinafter  referred  to  as  the  "Act" 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  imder 
Executive  Order  12778,  Qvil  Justice 
Reform.  This  rule  is  not  intended  to 
have  retroactive  effect.  This  rule  will 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefitim.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  date 
of  the  entry  of  the  ruling. 


Pxirsuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subjed  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  30  handlers 
of  Washington  apricots  subject  to 
regulation  under  the  order  and 
approximately  400  producers  of 
Washington  apricots  in  the  regulated 
production  area.  SmaU  agricultx^al 
service  firms  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.601)  as  those  having  annual  receipts 
of  less  than  $5,000,000,  and  small 
agricultiiral  producers  are  defined  as 
those  whose  annual  receipts  are  less 
than  $500,000.  The  majority  of  apricot 
handlers  and  producers  may  be 
classified  as  small  entities. 

Section  922.52  (7  CFR  922.52) 
authorizes  the  issuance  of  regulations 
for  grade,  size,  quahty,  maturity,  pack, 
markings,  and  container  for  any  variety 
or  varieties  of  apricots  grown  in  any 
district  or  districts  of  the  production 
area.  Section  922.53  (7  CFR  922.53] 
authorizes  the  modification,  suspension, 
or  termination  of  the  regulations  issued 
under  section  922.52. 

Minimum  grade,  color,  and  size 
requirements  for  Washington  apricots 
regulated  under  the  order  are  specified 
in  section  922.321  Apricot  Regulation 
21  (7  CFR  922.321).  Section  922.321 
provides  that  no  handler  shall  handle 
any  container  of  apricots  unless  such 
apricots  grade  not  less  than  Washington 
No.  1,  except  for  shipments  that  are 
exempt  from  regulation.  In  addition, 
this  section  provides  that,  with  the 
exception  of  exempt  shipments,  apricots 
shipped  must  be  reasonably  uniform  in 
color,  and  be  at  least  l'^  inches  in 
diameter,  except  for  the  Blenheim, 
Blenril,  and  Tilton  varieties  which  must 
be  at  least  1 'A  inches  in  diameter. 

This  rule  suspends  the  minimum 
grade  requirements  for  fresh  shipments 
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of  the  Patterson  variety  of  apricots  for 
the  1995  season.  The  grade 
requirements  for  the  Patterson  variety 
currently  specified  in  section  922.321 
will  resume  April  1. 1996,  for  the  1996 
and  future  seasons.  Color  and  size 
requirements  for  the  Patterson  variety 
will  remain  unchanged. 

The  Committee  met  on  May  11, 1995, 
and  unanimously  recommended  the 
suspension  of  grade  requirements  for 
the  Patterson  variety.  The  Committee 
requested  that  this  suspension  be  made 
effective  by  July  1, 1995.  since  the 
harvest  of  the  Patterson  variety  is 
expected  to  begin  shortly  thereafter. 

The  Committee  meets  prior  to  each 
season  to  consider  reconunendations  for 
modification,  suspension,  or 
termination  of  the  regulatory 
requirements  for  Washington  apricots 
which  have  been  issued  on  a  continuing 
basis.  Committee  meetings  are  open  to 
the  public  and  interested  persons  may 
express  their  views  at  these  meetings. 
The  Department  reviews  Committee 
recommendations  and  information 
submitted  by  the  Committee  and  other 
available  information,  and  determines 
whether  modification,  suspension,  or 
termination  of  the  regulatory 
twquirements  would  tend  to  effectuate 
the  declared  policy  ol  the  Act. 
Information  available  to  the 
Conunittee  indicates  that  the  Patterson 
variety  of  apricots  experienced  severe 
hail  damage  this  season.  The  excessive 
damage  was  a  result  of  location  and 
stage  of  fruit  development.  The 
Patterson  variety  is  the  latest  variety  of 
apricots  produced  within  the 
production  area.  Earlier  varieties  of 
apricots  did  not  experience  significant 
hail  damage. 

This  suspension  will  enable  handlers 
to  ship  a  larger  portion  of  the  Patterson 
variety  to  the  fresh  market  this  season, 
than  if  the  minimum  grade  requirements 
were  not  suspended.  Without 
suspension  of  the  grade  requirements 
for  the  Patterson  variety,  most  of  the 
fruit  could  not  be  shipped  to  fi«sh 
markets.  Last  year,  151  tons  of  the 
Patterson  variety  were  shipped  into  the 
fresh  market.  Information  available  to 
the  Committee  indicates  that  with 
suspension  of  the  grade  requirements 
for  the  Patterson  variety,  approximately 
125  tons  might  be  shipped  to  the  fresh 
market.  Since  the  Patterson  variety  is 
the  latest  variety  of  apricots  shipped 
within  the  production  area,  the 
suspension  of  the  grade  requirements 
for  this  variety  should  not  adversely 
affect  the  marketing  of  other  varieties. 

Suspension  of  the  grade  requirements 
for  the  Patterson  variety  is  intended  to 
increase  besh  shipments  to  meet 


consumer  needs  and  improve  returns  to 
producers. 

Based  on  the  above  information,  the 
Administrator  of  the  AMS  has 
determined  that  this  interim  final  rule 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities  and 
that  the  action  set  forth  herein  will 
benefit  producers  and  handlers  of  the 
Patterson  variety  of  apricots  grown  in 
designated  counties  in  Washington. 

After  consideration  of  all  available 
information,  it  is  found  that  this  interim 
final  rule,  as  hereinafter  set  forth,  will 
tend  to  effectuate  the  declared  policy  of 
the  Act. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  and  determined,  upon  good 
cause,  that  it  is  impracticable, 
unnecessary,  and  contrary  to  the  public 
interest  to  give  preliminary  notice  prior 
to  putting  this  rule  into  effect  and  that 
good  cause  exists  for  not  postponing  the 
effective  date  of  this  rule  until  30  days 
after  publication  in  the  Federal  Register 
because:  (1)  This  action  suspends  the 
current  grade  requirements  for  the 
Patterson  variety  of  Washington 
apricots:  (2)  the  Committee 
imanimously  recommended  this  rule  at 
a  public  meeting  and  all  interested 
persons  had  an  opportunity  to  provide 
input;  (3)  shipment  of  the  Patterson 
variety  of  apricots  is  expected  to  begin 
in  early  July,  and  this  rule  should  apply 
to  the  entire  season's  shipments;  (4) 
handlers  of  the  Patterson  variety  of 
apricots  are  aware  of  this  rule  and  they 
need  no  additional  time  to  comply  with 
the  relaxed  requirements;  and  (5)  this 
rule  provides  a  30-day  comment  period 
and  any  comments  received  will  be 
considered  prior  to  finahzation  of  this 
rule. 
List  of  Subi«cts  in  7  CFR  Part  922 

Apricots,  Marketing  agreements. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  922  is  amended  as 
follows: 

FART  922— APmCOTS  GROWN  IN 
DESIQNATED  COUNTIES  IN 
WASMNQTON 

1.  The  autlKMity  citation  for  7  CFR 
part  922  continues  to  read  as  follows: 

AalhMity:  7  U.S.C.  601-674. 

2.  Section  922.321,  paragraph  (aKD  is 
revised  to  read  as  follows: 

ft22^1    Apricot  RaguMion  21. 

(a)*  *  • 

(1)  Minimum  grade  and  maturity 
requirements.  Such  apricots  that  grade 
not  less  than  Washington  No.  1  and  are 


at  least  reasonably  luiiform  in  color: 
Provided,  That  the  grade  requirement 
shall  not  apply  to  apricots  of  the 
Patterson  variety  handled  during  the 
1995  season  through  March  31, 1996: 
Provided  further.  That  such  apricots  of 
the  Moorpark  variety  in  open  containers 
shall  be  generally  well  matxired;  and 
•        •        •        •        * 

Dated:  )une  15. 1995. 
Sharon  Boiner  Lauritaen, 

Deputy  Director,  Fruit  and  Vegetable  Division. 
IFR  Doc.  95-15109  Filed  6-21-95;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  72 
raN3150-AE17 

Emorgency  Planning  Ucensing 
RoquiranMnts  for  Indapandant  Spant 
Fual  Storaga  FaciHtiaa  ftSfSI)  and 
Monltorad  Ratriavabia  Storaga 
FacWtiaa  (MRS) 

AOENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Final  rule. 


:  The  Nuclear  Regulatory 

Commission  (NRC)  is  amending  its 
regulations,  in  accordance  with  the 
Nuclear  Waste  Policy  Act  of  1 982 .  for 
the  emergency  planning  licensing 
requirements  for  Independent  Spent 
Fuel  Storage  FaciUties  (ISFSI)  and 
Monitored  Retrievable  Storage  FaciUties 
(MRS).  The  amendments  are  necessary 
to  ensure  that  local  authorities  will  be 
notified  in  the  event  of  an  accident  so 
that  they  may  take  appropriate  action. 
The  regulation  will  provide  a  level  of 
preparedness  at  these  facilities  that  is 
consistent  with  NRC's  defense-in-depth 
philosophy. 

EFFECTIVE  DATE:  September  20. 1995. 
FOR  FtifTTHER  mFOm^VOH  CONTACT: 
Michael  T.  Jamgochian,  Office  of 
Nuclear  Regulatory  Research.  U.S.         * 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555.  Telephone 
(301-415-6534). 

SUPft.a«NTAIIV  MFOmUTION: 

Background 

On  May  27. 1986  (51  FR  19106). 
following  Commission  approval,  the 
proposed  revision  to  10  CFR  part  72 
relating  to  licensing  requirements  for 
Independent  Spent  Fuel  Storage 
FaciUties  (ISFSI)  and  Monitored 
Retrievable  Storage  Facilities  (MRS), 
including  requirements  for  emergency 
planning,  was  published  in  the  Federal 
Register  for  comment. 
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On  November  30, 1988  (53  FR  31651). 
the  Commission  pubUshed  the  final  rule 
outUning  the  licensing  requirements  for 
ISFSI  and  MRS  but  reserved  the 
emergency  planning  licensing 
requirements  for  a  later  date. 

On  May  24. 1993  (58  FR  29795),  the 
Commission  published  for  public 
comment  the  proposed  emergency 
planning  licensing  requirements  for 
ISFSI  and  MRS.  This  final  rule  codifies 
the  emergency  planning  licensing 
requirements.  - 

Discussion 

On  April  7, 1989  (54  FR  14051).  the 
Commission  published  in  the  Federal 
Register  the  final  regulations  relating  to 
Emergency  Preparedness  for  Fuel  Cycle 
and  C5ther  Radioactive  Material 
Licensees  (10  CFR  parts  30.  40.  and  70). 

These  regulations  require  certain  NRC 
fuel  cycle  and  other  radioactive 
materials  licensees  that  engage  in 
activities  that  may  have  the  potential  for 
a  significant  accidental  release  of  NRC 
licensed  materials  to  establish  and 
maintain  approved  emei^ncy  plans  for 
responding  to  such  accidents. 

Although  applicable  to  those  licensed 
under  different  parts  of  the 
Commission's  regulations,  the 
requirements  for  emergency  plans  in 
p>arts  30,  40,  and  70  contain  similar 
provisions  because  they  are  designed  to 
protect  the  pubUc  against  similar 
radiological  hazards.  The  proposed 
revision  of  10  CFR  part  72  as  published 
for  comment  on  May  24, 1993  (58  FR 
29795),  would  also  require  appUcants 
for  an  ISFSI  and  MRS  license  to  submit 
an  emergency  plan.  Although  the  texts 
of  the  Fuel  Cycle  final  emergency 
planning  requirements  and  the  parallel 
provisions  of  the  proposed  Emergency 
Preparedness  licensing  requirements  for 
ISFSI  and  MRS  are  not  identical,  these 
provisions  have  the  same  purpose  and 
use  the  same  approach.  In  both  cases, 
the  proposed  regulations  require  onsite 
emergency  planning  with  provisions  for 
offsite  emergency  response  in  terms  of 
coordination  and  communication  with 
offsite  authorities  and  the  pubUc.  It  is 
therefore  appropriate  that  in  both  cases 
these  requirements  should  be  expressed 
in  the  same  manner. 

The  Commission  has  determined  that 
the  emergency  planning  licensing 
requirements  for  10  CFR  part  72 


licensees  should  be  similar  to  those 
requirements  already  codified  in  §  70.22 
for  part  70  licensees.  Nonetheless,  the 
Commission  wishes  to  estabUsh  unique 
provisions  in  the  emergency  planning 
requirements  for  MRS  facilities  (and 
certain  more  complex  ISFSIs)  versus 
typical  ISFSI  facilities.  The  Commission 
anticipates  a  potential  need  for 
enhanced  emergency  planning 
requirements  appropriate  to  the  entire 
range  of  operations  which  may  be 
conducted  at  an  MRS  facility  (or  ISFSI 
that  may  be  repackaging  or  handling 
spent  fuel).  The  Commission 
acknowledges  that,  to  date,  accidents 
that  have  been  postulated  and  analyzed 
for  either  an  ISFSI  or  MRS  would  result 
in  similar  offsite  doses.  The  analysis  of 
potential  onsite  and  offsite 
consequences  of  accidental  releases 
associated  with  the  operation  of  an 
ISFSI  is  contained  in  NUREG-1140. 
This  evaluation  shows  that  the 
maximum  dose  to  a  member  of  the 
pubUc  offsite  due  to  an  accidental 
release  of  radioactive  materials  would 
not  exceed  1  ram  effective  dose 
equivalent,  which  is  within  the  EPA 
Protective  Action  Guides  or  an  intake  of 
2  milligrams  of  soluble  uranium  (due  to 
chemical  toxicity). 

Thus,  the  consequences  of  worst-case 
accidents  involving  an  ISFSI  located  on 
a  reactor  site  would  be  inconsequential 
when  compared  to  those  involving  the 
reactor  itself.  Therefore,  current  reactor 
emergency  plans  cover  aU  at-  or  near- 
reactor  ISFSIs.  An  ISFSI  that  is  to  be 
licensed  for  a  stand-alone  operation  will 
need  an  emergency  plan  established  in 
accordance  with  the  requirements  in 
this  rulemaking.  NUREG-1140 
concluded  that  the  postulated  worst- 
case  accident  involving  an  ISFSI  has 
insignificant  consequences  to  the  pubUc 
health  and  safety.  Therefore,  the  final 
requirements  to  be  imposed  on  most 
ISFSI  Ucensees  reflect  this  feet,  and  do 
not  mandate  formal  ofkite  components 
to  their  onsite  emergency  plans. 

Similarly,  the  Commission  has 
conducted  an  analysis  of  potential 
onsite  and  offsite  consequences  of 
accidental  release  associated  with  the 
operation  of  an  MRS.  The  analysis  is 
contained  in  NUREG-1092.  This 
evaluation  shows  that  the  maximum 
dose  to  a  member  of  the  pubUc  oBsite 
due  to  an  accidental  release  of 


radioactive  materials  would  likely  not 
exceed  1  rem  effective  dose  equivalent 
which  is  within  the  EPA  Protective 
Action  Guides  or  an  intake  of  2 
milUgrams  of  soluble  luraniimi  (due  to 
chemical  toxicity). 

In  the  final  NRC  Generic 
Environmental  Impact  Statement  on  the 
handling  and  storage  of  light  water 
reactor  fuel.'  it  is  stated  that 

•  *  *  To  be  a  potential  radiological  hazard 
4o  the  general  public,  radioactive  materials 
must  be  released  &x>m  a  facility  and 
dispersed  o&ite.  For  this  to  happen: 

•  The  radioactive  material  must  be  in  a 
dispersible  form 

•  There  must  be  a  mechanism  available  tor 
the  release  of  such  materials  from  the  faciUty, 
and 

•  There  must  be  a  mechanism  available  for 
ofEtite  dispersion  of  such  released  material. 

Although  the  inventory  of  radioactive 
material  contained  in  1000  MTHM  of  ^ed 
spent  fuel  may  be  on  the  order  of  a  bilUon 
curies  or  more,  very  little  is  available  in  a 
disfiersible  form;  there  is  no  mechanism 
available  for  the  release  of  radioactive 
materials  in  significant  quantities  from 
focility:  and  the  only  mechanism  available 
for  of&ite  dispersion  is  atmosphere 
dispersion  *  *  *. 

Furthermore,  NRC  has  conducted 
Safety  Evaluations  on  many  different 
storage  systems.  Those  studies  included 
evaluations  of  the  effects  of  corrosion. 
handUng  accidents  such  as  cask  drops 
and  tipovers,  explosions,  fires,  floods, 
earthquakes,  and  severe  weather 
conditions.  As  documented  in  each  of 
those  Safety  Evaluation  Reports  (SER), 
NRC  was  not  able  to  identify  any  design 
basis  accident  that  would  resuk  in  the 
failure  of  a  confinement  boundary. 
However,  to  provide  a  conservative 
bounding  analysis  of  the  threat  to  the 
public  health  and  safety,  the  failure  of 
the  confinement  barrier  was  postulated. 
As  discussed  in  each  of  the  SERs  and 
again  in  the  response  to  Issue  48  the 
consequences  of  this  postulated  feilure 
do  not  result  in  an  increased  riskto the 
public  heahh  and  safety. 

In  the  environmental  assessment  for 
10  CFR  Part  72.2  the  accident  judged  the 
most  severe  was  the  failure  of  a 
packaged  fuel  element.  In  this  analysis, 
the  accident  involves  the  failure  of  a 
storage  system  containing  1.7  MTHM. 
The  postulated  individual  doses  are 
presented  in  Table  1.^ 


'  NI;REG-0S7S  Vol.  l  sec  4.2.2  Safety  and 
Accident  Considerations. 


^hajREG-1092  Environmental  Assessment  for 
Part  72  "Licensing  Requirements  for  Independent 
Spent  Fuel  and  Higfa-Level  Radioactive  Waste." 


'  ^4UREG-1092  Table  2.2.4-Z 
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Table  l.— Total  Dose  to  an  Individual  as  a  Result  of  a  Fuel  Canister  Failure  Accident  at  a  Surface 

Storage  Installation  (mrem) 


Pathway 


Air  Submersion  — 
Inhalation  _ 


Total 


Sidn 


1.0x10- 


1.0x10- 


ToMBody 


1.1  xlO-9 
12x10-» 


1.1  x10-» 


Thyroid 


1.1  x10-» 
1.1  X  10-2 


1.2x10-2 


Lung 


1.1  xlO-' 
7.3x10-* 


1.1  xlO-' 


Nolr.  The  manmum  individual  is  defined  as  a  pennanent  resident  at  a  location  1600  meters  southeast  o(  the  stack  with  a  time-integrated  at 

!  of  1^5  X  10-4  sac/rT»»).  The  accident  involves  lailure  of  a  fuel  canisier  containing  approximately  1.7  MTHM. 


mospheric  dnpersion  coefficient  (E/Q  < 


Since  the  time  these  calculations  wrere 
performed,  the  storage  canisters  have 
increased  in  capacity,  and  today  the 
capacity  of  the  largest  approved  design 
is  approximately  9  NfTHM.  HoMrever, 
because  dose  varies  directly  with 
inventory,  when  the  totals  are  increased 
by  a  factor  of  ten,  they  are  still  a  very 
small  fraction  of  the  300  mrem/yr  *  an 
individual  receives  from  natural 
backgroiuid  radiation,  and  is  below  the 
EPA  protective  action  guides. 

Nonetheless,  the  Commission  believes 
it  appropriate  to  require  enhanced 
offsite  emergency  planning  at  an  MRS 
(as  well  as  any  ISFSI  that  conducts 
similar  operations)  because  of  the 
broader  scope  of  activities  which  could 
be  performed  at  such  a  facility. 

In  addition  to  the  handling  and 
repackaging  for  storage  of  large  nimibers 
of  individual  fuel  bundles,  which 
involves  the  receipt,  inspection,  and 
transfer  of  several  thousand  transport 
casks,  MRS  operations  may  also 
encompass  the  consolidation  of  the 
stored  fuel  into  casks  for  subsequent 
geological  disposal  after  interim  storage. 
At  this  time,  a  final  MRS  design  has  not 
been  selected.  The  MRS  may  be  a  large 
industrial  facility  equipped  to  handle 
the  loading,  unloading,  and 
decontaminating  of  a  large  number  of 
spent  fuel  shipping  containers  arriving 
by  both  truck  and  rail.  It  could  also 
include  facilities  to  disassemble  the  fuel 
bimdles  and  consolidate  that  fuel  into 
special  storage/transp>ort  containers,  and 
facilities  to  handle  solidified  high-level 
waste.  These  facilities  would  require  the 
equipment  necessary  to  process  low- 
and  high-level  waste  that  would  be 
associated  with  the  above  operations.  It 
is  also  possible,  however,  for  an  MRS 
facility  to  serve  primarily  as  a 
warehouse  operation,  limited  solely  to 
accepting,  sorting  and  later  transhipping 
a  large  number  of  multi-purpose 
canister  (MPC)  systems  of  the  type  being 
considered  by  DOE. 

The  Multi-Purpose-Canister  (MPC) 
being  considered  by  the  DOE  would  be 
used  to  store  and  transport  spent  fuel. 
The  MPC  system  provides  a  sealed 
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canister  into  which  spent  fuel  would  be 
loaded.  After  loading,  the  MPC  is 
evacuated,  backfilled  with  an  inert  gas, 
and  then  permanently  sealed.  At  this 
point  the  MPC  concept  offers  several 
options:  the  sealed  canister  could  be 
placed  into  a  storage  overpack  at  the 
reactor  site,  or  it  could  be  placed  in  a 
transportation  overpack  for  movement 
to  an  ISFSI  or  MRS.  After  arriving  at  the 
ISFSI  or  MRS  the  MPC  would  most 
likely  be  placed  in  the  storage 
configuration  awaiting  transport  to  the 
geological  repository.  When  the 
repository  is  ready  to  accept  fuel, 
several  options  would  exist.  The 
canisters  could  be  placed  into  the 
transport  overpack  for  movement  to  the 
geological  repository.  Once  there,  the 
canister  could  be  transferred  directly 
into  the  disposal  overpack  for 
emplacement  into  the  repository.  An 
option  to  repackage  the  spent  fuel  into 
disposal  canisters  allowing  the  optimum 
configiuation  required  at  the  repository 
remains  possible.  This  could  take  place 
at  either  the  repository  or  MRS.  Because 
the  canister  may  only  be  opened  once 
during  its  entire  storage  life  and 
individual  fuel  elements  only  handled 
under  a  controlled  environment,  the 
MPC  concept  appears  to  reduce  the 
overall  risk  to  public  health  and  safety. 
Given  the  uncertainties  in  the  design 
and  operation  of  an  MRS.  the 
Commission  believes  it  prudent  to  plan 
and  provide  for  an  enhanced  level  of 
emergency  planning  to  include  some 
offsite  preparedness  should  operation  of 
a  MRS  (or  any  ISFSI  conducting  similar 
operations)  present  accident  risks  that 
exceed  those  analyzed  in  NUREGs  1140 
and  1092.  Because  the  level  of  risk  to 
the  public  health  and  safety  from  such 
an  MRS  (or  ISFSI)  may  exceed  that  from 
a  typical  ISFSI,  the  relevant  emergency 
planning  requirements  should  be 
enhanced  to  include  an  offsite 
component.  To  achieve  this  goal,  the 
final  enhanced  emergency  plan 
requirements  are  modeled  after  10  CFR 
50.47(d).  The  intent  of  10  CFR  50.47(d) 
was  to  mandate  a  minimimi  level  of 
offsite  response  capability  during  initial 
reactor  licensing  and  low  power 
operations.  This  same  level  of  response 


capability  is  considered  appropriate  to 
MRS  (and  any  comparable  ISFSI) 
operations.  Because  much  of  the 
language  needed  to  achieve  this  level  of 
offsite  protection  has  already  been 
codified  in  10  CFR  Part  50,  similar 
language  is  included  within  the  final 
emergency  planning  requirements  for  an 
MRS  (and  ISFSI)  (10  CFR  72.32(b)(15)(i- 
vi)). 

The  Commission  notes  that,  for  both 
types  of  facilities,  this  rulemaking  is  not 
required  in  order  to  provide  adequate 
safety  and  may  not  be  justified  based 
solely  on  a  comparison  of  the 
anticipated  costs  of  implementing  these 
regulations  to  the  increase  in  public 
health  and  safety.  Rather,  the 
Commission  believes  that  it  is  justified 
in  terms  of  safety  enhancement  such  as 
the  intangible  benefit  of  being  able  to 
asstue  the  public  that  local  authorities 
will  be  notified  in  the  event  of  an 
accident  so  that  they  may  take 
appropriate  actions.  The  NRC  feels  that 
such  preparedness  is  prudent  and 
consistent  with  the  NRC's  philosophy  of 
defense- in-depth. 

Public  Comments 

The  NRC  received  a  total  of  25 
comment  letters.  Five  were  from 
utilities,  two  were  from  organizations 
representing  utilities,  eight  were  from 
State  and/or  local  emergency 
management  agencies,  three  were  from 
the  Mescalero  Indian  Tribe,  five  were 
&t)m  environmental/intervener  groups, 
one  was  from  a  private  citizen,  and  one 
was  torn  the  Department  of  Energv. 

One  of  the  letters  that  opposed  tne 
proposed  regulation  came  from  a 
member  of  the  Mescalero  Indian  Tribe 
and  included  the  signatures  of  40  other 
tribal  members  who  agreed  with 
opposition  to  the  proposed  rule  change. 
Opposition  also  came  from  the  private 
citizen,  all  of  the  intervener/ 
environmental  groups,  and  a  local 
governmental  official. 

Letters  that  were  generally  in 
agreement  with  the  proposed  rule 
change  were  submitted  by  the  Mescalero 
Tribal  MRS  Program  Manager,  the 
Department  of  Energy,  all  of  the 
utilities,  all  of  the  State  governmental 
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agencies,  and  from  the  industry  groups 
(though  the  industry  group  letters 
expressed  a  preference  for  deferring  the 
MRS  portion  of  the  regulation  (10  CFR 
72.32(b))  because  the  industry  groups 
considered  it  premature). 

The  comment  letters  that  were 
received  provided  many  thought- 
provoking  and  constructive  comments. 
The  Conunission's  evaluation  of  and 
response  to  these  comments  is 
presented  in  the  following  section. 

Issue  1.  The  fi^uency  For  conducting 
offsite  communication  checks 
(quarterly)  and  onsite  exercises 
(annually)  for  MRS  should  not  be  more 
conservative  than  for  ISFSI 
communications  checks  (semiaiuually) 
and  onsite  exercises  (biennially).  The 
increase  in  fr»quency  is  not  justified  by 
experience  or  analysis. 

Hesponse.  The  Commission  agrees 
that  the  onsite  exercise  requirements 
should  be  biennial  rather  than  annual. 
Nonetheless,  the  quarterly 
communication  checks  will  remain 
imchanged  due  to  the  obvious 
importance  of  reliable  communications 
capabilities. 

Issue  2.  The  proposed  rule,  10  CFR 
72.32(a)(15)  states  that  the  review  shall 
include  certain  "arrangements"  and 
"other  organizations."  Those  items  are 
not  listed  as  specific  elements  to  be 
included  in  the  plan.  It  is  inferred  that 
they  do  not  need  to  be  addressed  other 
than  in  the  information  regarding  offsite 
interface  activities  required  by 
paragraphs  (a)(7).  (a)(8).  (a)(9).  (a)(10). 
(a)(12),  and  (a)(14).  As  written,  the 
paragraph  imposes  a  review 
requirement  upon  the  NRC  and  is 
merely  informational  to  the  applicant. 

Response.  The  Commission  agrees 
and  has  rewritten  §S  72.32(a)(15)  and 
72.32(b)(15)  in  the  final  regulations. 

Issue  3.  The  discussion  section  and 
the  proposed  rule  regarding  the 
frequency  of  communications  checks 
should  be  consistent.  The  discussion 
section  indicates  quarterly  checks  (page 
29796,  Section  xii)  and  the  proposed 
rule  in  10  CFR  72.32(a)(12)(i)  indicates 
semiannual  checks.  Semiannual  checks 
are  appropriate. 

Response.  The  Commission  disagrees. 
The  discussion  section  referred  to 
relates  to  a  Final  Rulemaking  for  Fuel 
Cycle  and  Material  licensees  published 
on  April  7, 1989  (54  FR  14051).  The 
requirement  for  quarterly 
communication  checks  is  identical  to 
that  requirement  for  an  MRS  (and 
comparable  ISFSI).  The  semiannual 
communication  checks  are  for  a  typical, 
storage  only  ISFSI.  There  is  no 
inconsistency. 

Issue  4.  At  a  site  where  the  affected 
ISFSI  site  could  be  contiguous  to  a  Part 


50  licensed  site,  the  10  CFR  50.47 
emergency  plans  should  apply 
automatically.  This  would  preclude  the 
unnecessary  expenditure  of  limited 
utility.  State,  local  and  Federal 
resources;  avoid  duplication  in 
emergency  preparedness;  and  minimize 
confusion  offsite.  In  order  to  limit 
confusion,  change  the  existing  proposed 
first  sentence  of  10  CFR  72.32(a)  to  read: 
"For  an  ISFSI  that  is  located  on  (or 
immediately  adjacent  to)  the  site  of  a 
nuclear  power  reactor  *  *  •" 

Response.  The  Commission  agrees 
and  has  incorporated  this  concept  into 
the  final  regulation  by  referencing  the 
exclusion  area  as  defined  in  10  CFR  part 
100. 

Issue  5.  The  following  areas  of  the 
proposed  rule  introduce  inconsistencies 
that  require  clarification:  Paragraphs 
(a)(1)  through  (a)(13)  of  10  CFR  72.32 
list  specific  information  to  be  included 
in  the  emergency  plan.  Paragraph  (a)(16) 
also  appears  to  list  specific  information 
to  be  included.  However,  it  is  unclear 
whether  paragraphs  (a)(14)  and  (a)(15) 
are  intended  to  be  specific  information 
included  in  the  emergency  plan  or 
review  and  comment  requirements 
related  to  the  submittal  of  the 
emergency  plan  which  do  not  have  to  be 
included  as  specific  information  in  the 
plan.  The  discussion  contained  in  the 
supplementary  information  section  of 
the  Federal  Register  notice  implies  that 
these  paragraphs  are  review  and 
comment  requirements  only.  "•  *  *  the 
proposed  requirements  to  be  imposed 
on  ISFSI  licensee  *  *  *  do  not  mandate 
formal  ofi'site  components  to  their  onsite 
emergency  plans."  (58  FR  29797,  May 
24.  1993.) 

Response.  The  Commission  agrees 
and  has  clarified  paragraphs  (a)(14)  and 
(a)(15). 

Issue  6.  10  CFR  72.32(a)(15),  Ofeite 
Arrangement:  The  wording  "•  *  * 
arrangements  to  accommodate  State 
local  staff  at  the  licensee's  near-site 
emergency  facility  have  been  made, 
*  •  *,"  should  be  deleted  from 
§  72.32(a)(15).  The  nature  of  potential 
emergency  events  at  ISFSIs  do  not 
require  personnel  from  State  and  local 
governments  to  respond  in  a  staff 
capacity,  and  do  not  require  near-site 
emergency  facilities  to  be  available.  The 
proposed  rule  already  requires  that  the 
emergency  facilities  at  the  site,  and  the 
emei^ncy  response  staff  for  the  facility, 
be  adequate  for  emergency  planning 
purposes. 

Response.  The  Commission  agrees 
and  has  incorporated  this  comment  in 
the  final  regulation. 

Issue  7. 10  CFR  72.32(b)(14),  Offsite 
Review:  The  request  for  the  offsite 
response  organization  to  comment  as  to 


whether  an  offsite  component  to 
emergency  preparedness  at  an  MRS  is 
reasonable,  appropriate,  or  premature  at 
this  time.  We  believe  that  it  is,  in  fact, 
premature  at  this  time.  The  analyses 
that  have  already  been  done 
undoubtedly  contain  a  considerable 
amount  of  conservatism.  It  is  far  easier 
to  add  requirements  later,  should  they 
be  found  to  be  recommended,  than  to 
remove  them  when  they  are  confirmed 
to  be  excessive  later. 

Response.  See  Commission  Response 
to  Issue  18. 

Issue  8.  10  CFR  72.32(a)(13), 
Hazardous  Chemicals:  The  certification 
deals  with  hazardous  materials  at  the 
facility.  The  last  phrase  of  the  statement 
does  not  clearly  convey  this  message.  To 
clarify,  the  commenters  suggest 
replacing  the  phase,  "if  applicable  to  the 
applicant's  activities  at  the  proposed 
place  of  use  of  special  nuclear 
material,"  with  "with  respect  to 
hazardous  materials  at  the  facibty." 

Response.  The  Commission  agrees 
and  has  clarified  the  final  rule 
accordingly.  

Issue  9.  10  CFR  72.32(a)(14),  Offsite 
Review:  The  proposed  rule  should  only 
require  the  60-day  comment  period  for 
offsite  response  organizations  prior  to 
the  initial  plan  submittal  to  the  NRC 
Subsequent  plan  changes  should  not 
have  this  60-day  time  restriction  built 
into  the  submittal  process  unless  the 
plan  changes  involve  offsite  response 
organizations. 

Response.  The  Commission  agrees 
and  has  changed  the  final  rule 
accordingly. 

Issue  10.  10  CFR  72.32(a)(12)ii,  Offsite 
Participation:  "Participation  of  o^te 
response  organizations  in  biennial 
exercises,  although  recommended,  is 
not  required,"  sends  a  message  to  State 
and  local  agencies  that  they  may  need 
extensive  planning  to  accommodate  the 
fecility.  There  is  nothing  unique  to  a 
jMJtential  release  frx>m  an  ISFSI  that  is 
not  enveloped  by  the  utility  and 
associated  State  and  local  emergency 
plans  to  support  an  operating  plant  or 
one  with  a  possession  only  license. 
State  and  local  agencies  should  be 
provided  a  copy  of  the  facility's  plan 
and  be  asked  to  take  part  in  "table-top" 
exercises  to  help  them  understand  their 
role. 

Response.  The  Commission  disagrees, 
because  offsite  response  organizations 
should  also  become  familiar  with  the 
facility. 

Issue  11.10  CFR  73.32(a)(12)(i), 
Exercises:  The  listed  drills  are 
capitalized,  creating  the  impression  that 
they  are  specific  types  of  drills,  such  as 
those  described  in  NlJREG-0654,  for  the 
conduct  of  similar  type  drills  for 
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operating  power  reactors.  Furthermore, 
ISFSIs,  in  view  of  the  relatively  passive 
nature  of  the  facility  and  the  potential 
consequence  of  a  release  as  compared  to 
operating  power  reactors,  do  not 
warrant  this  frequency.  Drills  should  be 
held  biennially. 

Response.  See  the  Commission's 
Response  to  Issue  12.  Additionally,  the 
frequency  of  these  drills  have  been 
changed  from  semiannual  to  annual 
'  Xssue  12.  It  is  recommended  that  the 
existing  wording,  "*  *  *  Radiological/ 
Health  Physics,  Medical,  and  Fi<-e  Drills 
should  be  conducted  semiannually 
*  *  *,"  be  reworded  in  a  manner 
similar  to  10  CFR  50.47(b)(14)  as 
follows:  "Periodic  drills  shall  be 
conducted  to  develop  and  maintain  key 
skills." 

Response.  The  Commission  disagrees 
because  it  believes  that  it  is  beneficial 
to  specify  the  types  of  drills  necessary. 

Issue  13. 10  CFR  72.32(a)(12)(i). 
Exercises:  Semiannual  fire  drills  may 
not  be  appropriate  for  an  ISFSI  because 
there  are  no  flammable  materials 
associated  with  the  facility. 

Response.  The  frequency  of  these 
drills  has  been  changed  and  will  be 
required  annually. 

Issue  14. 10  CFR  72.32(k)(8), 
Notification  and  Coordination:  The 
means  to  prc«nptly  notify  ofEsits- 
response  organizations  siiould  be 
limited  to  using  commercial  telephones. 
Ring-down  systems  should  not  Im 
necessary  to  meet  this  requirement 

Response.  Ring-down  systems  are  not 
mentioned  in  the  proposed  or  final 
regulations. 

Issue  15.  10  CFR  72.32(a)(6). 
Assessment  of  Releases:  Extensive  dose 
assesemfflit  methodology  is  not 
necessary  to  implement  the  emergency 
plans. 

Response.  The  proposed  rule  did  not 
suggest  requiring  and  the  final 
regulation  does  not  reqiiire  "Extensive" 
dose  assessment. 

Issue  16.  10  CFR  72.32(a)(S), 
Notification  and  Coordination:  The 
Emergency  Response  Data  System 
(ERDS)  provides  for  the  automated 
transmission  of  a  limited  data  set  of 
selected  onsite  parameters  (e.g.,  system 
pressure,  temperature,  radiation 
monitoring).  The  activation  of  the  ERDS 
does  not  apply  to  nuclear  power 
facilities  that  are  shut  down 
permanentfy  or  indefinitely.  The 
activation  of  ERDS  should  not  apply  to 
ISFSI  incidents  even  located  at 
operating  plant  sites. 

Response.  The  proposed  rule  did  not 
suggest  requiring  and  the  final 
regulation  does  not  require  the  use  of 
ERDS. 


Issue  17.  10  CFR  72.32(a)(3). 
Classification  Requirements:  The 
implementation  guidance  for  the  rule 
should  provide  for  the  simplest  and 
easiest  understood  classification, 
notification,  and  reporting  system  for 
non-emergency  events.  NUI^G-1140 
"A  Regulatory  Analysis  on  Emergency 
Preparedness  for  Fuel  Cycle  and  Other 
Radioactive  Material  Licenses,"  August 
1991  Section  2.27  (Spent  Fuel  Storage) 
supports  the  discussion  that  EPA's 
protective  action  guides  would  not  be 
exceeded  during  an  accident.  Therefore, 
both  classifications  for  a  site  and  general 
emergency  should  not  be  considered. 
Redundant  classifications,  notifications 
and  reports  for  non-emergency  events, 
such  as  Notifications  of  Unusual  Events 
(NOUEs),  1-hour  non-emergency  event 
reports,  and  four-hour  non-emergency 
event  reports  used  for  operating 
reactors,  should  not  apply  to  ISFSIs  and 
MRSs.  These  conclusions  are  based  on 
the  magnitude,  duration,  and  energy 
involved  in  an  incident  involving  spent 
fuel  storage  &cilities.  These  analyses 
have  been  docketed  as  part  of  submittals 
to  the  NRC  to  license  individual  ISFSIs. 
For  actiial  ISFSI  and  MRS  emergencies, 
the  emergency  classification,  "Alert," 
should  be  sufficient.  A  "NOUE" 
classification  for  ISFSI  and  MRS 
emergency  planning  should  not  be 
necessary. 

Response.  The  proposed  rule  did  not 
siiggest  requiring  and  the  final 
regulation  does  not  require  the  use  of 
notification  of  imusxial  events  "NOUE" 
or  "general"  emergency  classification. 

Issue  18.  EEIAVASTE  supports 
adoption  of  proposed  §  72.32(a)  that 
would  establish  emergency  planning 
requirements  for  ISFSI.  EEIAVASTE 
recommends  that  NRC  defer  proposed 
§  72.32(b)  that  would  establish 
emergency  planning  requirements  for 
MRSs.  Because  no  final  design  for  MRS 
facilities  has  been  selected,  there  is  no 
rational  basis  to  determine  the  level  of 
radiological  hazards  for  which 
emergency  planning  requirements  are 
designed.  It  is  therefore  premature  for 
the  NRC  to  establish  emergency 
planning  requirements  for  MRS 
facilities. 

Response.  The  Commission  disagrees. 
The  proposed  emergraicy  planning 
liceiuing  requirements  for  an  MRS  as 
published  in  the  Federal  Regiater  on 
May  24, 1993  (58  FR  29795),  have 
provided  to  the  public  some  insight  ^p 
to  what  the  Commission  now  feels 
would  be  appropriate  and  reasonable 
emergency  planning  licensing 
requirements  for  an  MRS.  One  comment 
stated  that,  "We  have  concluded  that 
minimum  requirements,  such  as  those 
currently  proposed  by  the  NRC 


rulemaking  process,  should  serve  as 
guidance  for  the  starting  point  from 
which  Emergency  Planning  and 
Licensing  Requirements  can  be  fully 
developed."  Also,  the  [Department  of 
Energy  stated  that  it  "*  *  *  intends  to 
work  closely  with  the  host  commimity 
to  develop  a  comprehensive  emergency 
response  plan  with  offsite  components 
that  will  not  only  encompass  the 
requirements  contained  in  10  CFR 
72.32(b)(15),  but  likely  will  exceed 
them." 

Issue  1 9.  The  proposed  rule  does  not 
require  MRS  operators  to  notify  local 
residents  of  any  increased  exposuire,  nor 
does  it  require  MRS  operators  to 
develop  a  plan  for  evacuation.  This  rule 
is  an  unfair  burden  on  local  emergency 
responders  with  Uttle  or  no  training  for 
these  type  of  emergencies.  There  is 
specialized  training  and  equipment  for 
radiation  accidents  and  exposure; 
therefore,  the  proposed  rules  should 
provide  for  the  training  and  obtaining 
equipment  for  the  local  responders. 

Response.  The  Commission  disagrees. 
The  emergency  planning  regulations 
specifically  require  in  10  CFR 
72.32(b)(8),  "Notification  and 
coordination.  A  commitment  to  and  a 
brief  description  of  the  means  to 
promptly  notify  offsite  response 
organizations  *  *  *"  In  10  CFR 
72.32(bK9),  (10).  and  (12),  the  licensee 
is  required  to  provide: 

Infonnation  to  be  communicated:  A  brief 
description  of  the  types  of  infonnation  on 
{■cility  status;  radioactive  releases;  and 
r^ommended  protective  actions,  if 
necessary,  to  be  given  to  o&ite  response 
organizations  and  to  tlie  NRC.  "Training.  A 
brief  description  of  the  training  the  licensee 
will  provide  workers  on  how  to  respond  to 
an  emergency  and  any  special  instructions 
and  orientatioa  tours  the  licensee  would  offer 
to  fire,  police,  medical  and  other  emergency 
personnel."  *   •  *  The  licensee  shall  invite 
offsite  response  organizations  to  participate 
in  the  annual  exercises. 

Additionally,  in  10  CFR  72.32(b)(15) 
and  (bXl6)  the  licensee  is  required  to 
identify: 

(U)  Provisions  that  exist  for  prompt 
communications  among  principal  response 
organizations  to  offsite  emergency  pwrsonnal 
who  would  be  responding  onsite. 

(iii)  Adequate  emergency  facilities  and 
equipment  to  suppoit  the  emergency 
response  onsite  are  provided  and  m«int»iiu»H 

(iv)  Adequate  methods,  systems,  and 
equipment  for  assessing  and  monitoring 
actual  or  potential  consequences  of  a 
radiological  emergency  condition  are 
available. 

(v)  Arrangements  are  made  fw  medical 
services  for  contaminated  and  injured  onsite 
individuals. 

(vi)  Radiological  Emergency  Response 
Training  has  been  made  available  to  those  off 
site  who  may  be  called  to  assist  in  an 
emergency  on  site. 
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(16)  Arrangements  made  for  providing 
infonnation  to  the  public. 

Issue  20.  Although  it  is  true  that 
«nergency  plans  for  ISFSI  and  MRS 
need  not  be  equivalent  to  emergency 
plans  for  reactors  due  to  the  restively 
passive  natures  of  the  ISFSI  and  MRS, 
offsite  emergency  planning  should  not 
be  eliminated  for  either  type  of  fadlify. 
The  proposed  rule  indicates  that  the 
maximimi  ofEsite  dose  due  to  ai> 
accidental  release  of  radioactive 
material  from  either  type  of  fadlify 
would  probably  not  exceed  1  rem. 
However,  1  rem  is  within  the 
Environmental  Protection  Agency  (EPA) 
Protective  Action  Guides  of  1-5  rem 
vfhole  body,  and  it  is  the  lower  limit  of 
these  guides  which  is  to  be  used  as  the 
basis  for  taking  protective  actions  in 
emergency  response.  The  commenter 
would  also  question  whether  worst-case 
scenarios  have  been  considered  in  the 
evaluation  of  potential  offsite  doses. 
Worst-case  scenarios  would  include  acts 
of  radiological  sabotage,  such  as  terrorist 
attacks  employing  explosives.  OfCsite 
emergency  planning  is  a  prudent 
measure  to  take  against  such 
uncertainties.  Offsite  plans  may  not  be 
needed  for  a  10-mile  radius,  as  is  the 
case  for  power  reactors,  but  they  should 
not  be  eliminated  for  ISFSI  and  MRS. 
Reducing  the  radius  of  the  Emergency 
Planning  Zone  (EPZ)  (perhaps  to  1-5 
miles,  as  appropriate)  is  the  proper 
response  to  the  reduced  hazard  posed 
by  the  ISFSI  and  MRS.  A  reduced  zone 
will  provide  the  basis  and  flexibility  for 
an  enhanced  offsite  response  in  those 
events  where  this  is  necessary. 

Response.  Emergency  planning 
requirements  for  power  reactors,  fuel 
cycle  facilities,  ISFSIs  and  MRSs  are  all 
based  on  a  spectnun  of  accidents, 
including  worst-case  severe  accidents. 
Emergency  planning  foctxses  on  the 
detection  of  accidents  and  the 
mitigation  of  their  consequences. 
Emergency  planning  does  not  focus  on 
the  initiating  events.  Therefore,  based 
on  the  potential  inventory  of  radioactive 
material,  potential  driving  forces  for 
distributing  that  amoiuit  of  radioactive 
material,  and  the  probability  of  the 
initiation  of  these  events,  the 
Commission  concludes  that  the  offsite 
consequences  of  potential  accidents  at 
an  ISFSI  or  a  MRS  would  not  warrant 
establishing  Emergency  Planning  Zones. 

Issue  22.  In  the  interest  of  protecting 
public  health  and  safety,  appropriate 
o&ite  agencies  should  be  notified 
immediately  of  any  classifiable  accident 
at  an  ISFSI  or  MRS.  Section  72.32(a)8 
should  specify  that  the  agency(ies)  with 
responsibilify  to  respond  to  accidents 
receive  the  notifications.  In  Illinois, 


IDNS  should  be  notified  of  all  such 
accidents.  Consequently,  we  request 
that  any  licensee  submitting  a  plan  for 
approval  under  10  CFR  part  72  for  an 
ISFSI  or  MRS  in  Illinois  specifically 
provide  in  its  emergency  plan  fot  timely 
notifications  to  HMJS.'Tlie  notifications 
are  important  to  ensure  that  emergency 
response  actions  are  not  unduly  or 
imnecessarily  delayed. 

Response.  The  Commission  agrees. 
This  comment  focuses  on  the  rationale 
that  was  used  in  proposing  the 
following  requirements: 

A  commitment  to,  and  a  brief  description 
of,  the  means  to  promptly  notify  offsite 
response  organizations  and  request  offsite 
assistance,  including  medical  and  "The 
licensee  shall  allow  the  offsite  response 
organizatioas  expected  to  respond  in  case  of 
an  accident  60  days  to  comment  on  the  initial 
submittal  of  the  license's  emergency  plan 
before  submitting  it  to  NRC"  •  •  •  The 
licensee  shall  provide  any  comments 
received  within  the  60  days  to  the  ,MRC  with 
the  emergency  plan. 

Issue  22.  The  requirements  for 
exercises  are  appropriate  for  the 
facilities  involved.  We  do  believe, 
however,  that  offsite  participation  in 
these  exercises  should  be  an  integral, 
not  perfunctory,  part  of  the  exercise 
process.  Invitations  to  participate 
should  be  both  timely  and  informative, 
maximizing  the  opportunity  for 
productive  interaction  between  licensee 
and  offsite  persoimel.  The  rule  should 
require  that  licensees  document  timely 
invitations  to  offsite  agencies  to 
I>articipate  in  annual  or  biennial 
exercises,  and  offsite  participation 
actually  resulting  fixim  these  invitations. 

Response.  The  Commission  does  not 
Iwlieve  that  it  is  necessary  for  the  rule 
to  require  licensees  to  document  timely 
invitations  for  offsite  participation  in 
exercises.  NRC  expects  licensees  will  do 
so  on  their  own  initiative.  Experience 
has  shown  that  cooperative  interactions 
between  licensee  and  offsite  authorities 
generally  are  quite  productive. 

Issue  23.  Proposed  10  CFR 
72.32(a)(12)(ii)  and  (b)(12)(ii): 
Participation  of  o&ite  response 
organizations  in  exercises  should  be 
required. 

Response.  The  Commission  believes 
that  this  requirement  would  be 
imnecessary  in  that  experience  shows 
almost  all  offsite  authorities  that  are 
invited  to  participate  in  exercises  do 
participate  without  being  required  to  do 
so. 

Issue  24.  Proposed  10  CFR 
72.32(a)(12)(i):  For  the  ISFSI, 
communications  checks  with  offsite 
response  organizations  should  be 
conducted  quarterly,  not  semiannually. 


and  onsite  exwdses  ctMiducted 
annually,  not  biennially. 

Response.  The  Commission  disagrees 
due  to  the  very  low  probabibty  of  ofkite 
consequences  resulting  from  potential 
accidents  at  these  facilities  in 
conjunction  with  the  low  probabilify  of 
a  significant  accident  occurring. 

Issue  25.  Proposed  10  CFR  72.32(a)(3) 
and  (b)(3):  These  provisions  limit  the 
accident  classification  levels  to  an  alert 
for  the  ISFSI  and  a  site  area  emergency 
for  the  MRS.  For  both  facilities,  the 
accident  classification  system  should 
include  the  general  emergency.  This 
might  be  necessary  in  cases  of 
radiological  sabotage. 

Response.  The  Commission  disagrees. 
An  essential  element  of  a  General 
Emergency  is  that  "A  release  can  be 
reasonably  expected  to  exceed  EPA 
Protective  Action  Guidelines  expostue 
levels  off  site  for  more  than  the 
immediate  site  area."  As  previously 
discussed,  NRC  studies  have  concluded 
that  the  maximum  offsite  dose  wouid  be 
less  than  1  rem  which  is  within  the  EPA 
Protective  Action  Guides. 

Issue  26.  Proposed  10  CFR  72.32(a)(8) 
and  (b)(8):  Time  limits  ought  to  be 
established  for  notifying  of^te  response 
organizations  and  the  NRC.  An 
appropriate  time  limit  is  IS  minutes. 

Response.  The  Commission  has 
established  a  reasonable  time  limit  few 
notification  which  has  proven  to  be 
adequate  in  the  past.  "The  Ucensee  shall 
also  commit  to  notify  the  NRC 
operations  center  immediately  after 
notifications  of  the  appropriate  offsite 
response  organizations  and  not  later 
than  one  hour  after  the  licensee  declares 
an  emergency." 

Issue  27.  Prof>osed  10  CFR 
72.32(a)(15)  and  (b)(15)(i):  The  phrase, 
"and  other  organizations  capable  of 
augmenting  the  planned  onsite  response 
have  been  identified"  should  be 
modified  to  include  the  requirement 
that  arrangements  should  be  made  (such 
as  letters  of  agreement)  with  any 
organizations  so  identified. 

Response.  The  Commission  believes 
that  offsite  response  organizations  will 
respond  in  the  event  of  an  actual 
emergency  in  order  to  protect  the  health 
and  safsfy  of  the  public.  Therefore,  the 
Commission  does  not  beUeve  that  this 
requirement  would  be  necessary. 
Issue  28.  On  page  29797  of  the 
proposed  rule,  first  column,  the 
statement  is  made:  "As  a  result  of  the 
above  evaluation,  the  Commission  is 
proposing  that  the  emergency  planning 
licensing  requirements  for  part  72 
licensees  be  similar  to  those 
requirements  already  codified  in  10  CFR 
70.22  for  other  part  70  licensees." 
Should  this  statement  also  include  10 
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CFR  70.24  (Criticalfty  Accident 
requirements)?  Because  the  racking 
arrangement  of  spent  fuel  storage  is 
changing  in  a  manner  that  places  spent 
fuel  assemblies  closer  than  in  the  past 
because  of  storage  space  needs, 
criticality  accidents  possibilities  might 
increase,  especially  in  the  dry  cell 
storage. 

Response.  The  Commission  disagrees. 
Criticality  is  only  a  concern  during  a 
wet  loading  and  unloading  evolution. 
Additionally,  such  activities  would  not 
be  expected  to  occur  under  a  10  CFR 
part  72 ISFSI  license  and,  therefore, 
there  is  no  basis  to  change  10  CFR  part 
72  criticality  requirements. 

lissue  29.  Because  10  CFR  part  72 
contains  no  language  that  paraUels  10 
CFR  S0.54(x),  we  recommend  that 
something  similar  to  it  be  considered  as 
part  of  this  rulemaking.  During  the 
operating  life  of  an  Independent  Spent 
Fuel  Storage  Facility  or  Mcmitored 
Retrievable  Storage  Facility,  it  is 
possible  that  an  unanticipated  situation 
may  arise  where  the  most  correct  action 
would  be  one  that  is  not  allowed  by  the 
license  or  technical  specifications.  The 
writers  of  10  CFR  part  50  foresaw  this 
eventuality  and  allowed  a  licensee  to: 

Take  reasonable  action  that  departs  from 
license  condition  or  a  technical  specification 
in  an  emergency  when  this  action  is 
immediately  needed  to  protect  the  public 
health  and  safety  and  no  action  consistent 
with  license  conditions  and  technical 
specifications  that  can  provide  adeqaate  or 
equivalent  protection  is  immediately 
apparent 

Although  we  never  expect  to  invoke 
this  option,  prudence  dictates  that  we 
should  thoughtfully  plan  and  develop 
procedures  that  allow  for  the  possibility 
of  low  probability  events  where 
deviating  firom  a  technical  specification 
or  any  odier  license  condition  is  the 
most  correct  action.  Adding  this 
provision  to  the  part  72  rule  gives  us  a 
legal  basis  to  include  it  in  our 
procedures.  As  a  licensee  xmder  both  10 
CFR  parts  SO  and  72,  we  feel  that  similar 
language  ha&been  useful  under  10  CFR 
part  50  for  devoloping  procedures,  and 
that  it  would  be  equally  useful  under  10 
CFR  part  72. 

Response.  The  Commission  agrees. 
The  final  rule  reflects  this  comment. 

Issue  30.  In  §  72.32(a)(12)(ii),  the 
proposed  rule  states  that  the  licensee 
shall  critique  each  exercise  using 
individuals  not  having  direct 
implementation  responsibility  for  the 
plan.  We  disagree  with  this  provision 
since  it  excludes  our  emergency 
plaiming  (EP)  staff  from  the  critique. 
The  individuals  who  develop  the  plans 
are  EP  experts.  These  are  exactly  the 
individuals  that  should  critique  the 


exercises.  As  the  rule  is  written,  we 
would  have  to  maintain  an  EP  expert  on 
staff  whose  only  EP  job  function  would 
be  to  critique  exercises.  At  all  other 
times,  this  individual  would  have  to 
remain  at  armslength  from  the  EP 
program.  A  better  use  of  resources 
would  be  to  allow  individuals  from  the 
EP  staff  to  be  a  part  of  the  team  that 
critiques  exercises. 

Response.  The  Commission  agrees 
and  has  modified  the  final  regulaticHi  to 
state  "the  licensee  shall  critique  each 
exercise  usmg  individuals  not  having 
direct  implementation  responsibility  for 
conducting  the  exensse." 

Issue  3Mn  §  72.32(a)(14).  NRC  has 
proposed  that  an  applicant  for  an  ISFSI 
submit  the  proposed  emergency  plan  to 
offsite  response  organizations  (which 
are  expected  to  respond  in  case  of  an 
onsite  accident)  60  days  in  advance  of 
submittal  to  NRC.  Comments  would 
then  be  forwarded  to  the  NRC  upon 
submittal  of  the  ISFSI  application.  This 
requirement  should  be  deleted  as  the 
current  licensing  process  for  review  and 
approval  of  an  ISFSI  license  affords  all 
parties  a  sufficient  amount  of  time  to 
review  and  comment  on  the  licensee's 
entire  application  to  include  the 
emergency  plan.  Furthermore,  Ucensees 
have  gained  sufficient  experience  from 
the  operating  nuclear  power  plant 
environment  to  recognize  the  benefits  of 
working  with  the  o^te  authorities  in 
ordw  to  ensTire  adequacy  of  an 
emergency  plan  and  its  implementation. 
A  requirement  to  instruct  applications 
to  do  as  much  is  unnecessary. 

Response.  The  Commission  disagrees. 
The  Commission  believes  that  requiring 
participation  by  offsite  organizations  in 
the  development  of  the  emergency  plan 
signifix:antly  helps  establish 
coordination  and  woiking  relationships 
between  the  principals. 

Issue  32.  In  §  72.32(a)(15).  NRC 
proposed  to  require  that  the  licensee  of 
an  ISFSI  provide  for  a  "near-site 
emergency  facility"  for  State  and  local 
staff.  This  requirement  should  be 
deleted  as  it  implies  that  an  offsite 
emergency  response  facility  is  needed, 
when  in  fact  NRC's  own  studies  in 
NUREG-1140  demonstrate  that  the 
consequences  of  an  accident  at  an  ISFSI 
are  insignificant  in  terms  of  the  public 
health  and  safety.  Furthermore,  NRC  has 
generally  affirmed  this  conclusion 
through  its  evaluation  of  Defueled 
Emergency  Plans  for  nuclear  power 
plants  which  are  permanently  defueled 
but  continue  to  store  spent  fuel  on  site 
(Possession  Only  License).  The 
emergency  plans  for  these  facilities  are 
appropriately  focused  on  the  onsite 
aspects  of  emergency  response,  while 
maintaining  the  ability  to  notify  offsite 


authorities  such  as  the  fire,  police,  and 
medical  personnel  who  play  a  role  in 
addressing  onsite  emergency  response. 
No  licensee-provided  "near-site"  facility 
is  needed  for  such  offsite  authorities  to 
implement  their  onsite  emergency 
planning  responsibilities. 

Response.  The  Commission  agrees. 
This  change  is  incorporated  in  the  final 
regulation. 

Issue  33.  Mitigation  of  consequences 
(S  72.32(a)(5)):  The  NRC  proposes  that 
the  licensee  describe  those  actions 
which  would  be  taken  to  mitigate  the 
consequences  of  each  type  of  accident. 
This  reqiiirement  should  be  revised  to 
require  that  the  Ucensee  describe  the 
response  actions  for  each  classification 
of  emergency. 

Response.  The  regulation  already 
requires,  "Information  to  be 
communicated.  A  brief  description  of 
the  types  of  information  on  facility 
status;  radioactive  releases;  and 
recommended  protective  actions,  if 
necessary,  to  be  given  to  o&ite  response 
organizations  and  to  the  NRC." 

Issue  34.  Responsibilities 
(§  72.32(a)(7)):  The  term  "ofeite 
response  organizations"  should  be 
revised  to  "offsite  authorities"  in 
recognition  of  the  findings  of  NUREG- 
1140,  i.e.,  the  consequences  of 
accidental  releases  associated  with  the 
operation  of  an  ISFSI  would  ^ot  exceed 
the  EPA  Protective  Action  Guidelines. 
The  term  "offeite  response 
organizations"  connotes  a  need  for  - 
formal  offsite  components  to  the  onsite 
emergency  plan  and  thus,  an  offisite 
emergency  response  plan.  This 
interpretation  would  be  inconsistent 
with  the  conclusions  of  NUREG-1140 
which  postulated  the  worst-case 
accidents  involvng  an  ISFSI  and  found 
that  the  consequences  were  insignificant 
in  terms  of  public  health  and  safety.  To 
preclude  misinterpretation,  the  term 
"offsite  authorities"  should  be  used. 

Response.  The  Commission  disagrees 
that  the  term  "of^te  response 
(Hganizations"  connotes  the  need  for 
"formalt>fiisite  components"  to  the 
onsite  emergency  plan.  The  term  simply 
refere  to  thc^  offeite  organizaticms  that 
may  be  needed  to  respond  to  an 
emergency  (medical,  fire  department, 
police,  etc.) 

Issue  35.  Information  to  be 
communicated  (§  72.32(a)(9)):  As 
concluded  by  the  NRC  in  NUREG-1140. 
the  consequences  of  the  postulated 
worst-case  accident  involving  an  ISFSI 
are  insignificant  in  terms  of  pubUc 
health  and  safety.  Therefore,  because  no 
offsite  protective  actions  are  needed, 
this  requirement  should  be  revised  to 
require  that  the  licensee  conmiunicate 
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only  onsite  facility  status  to  offisite 
authorities. 

Response.  The  Commission  disagrees 
with  the  suggestion  to  delete  the 
requirement  that  Ucensees  notify  offsite 
organizations  of  recommended 
protective  actions.  The  Commission 
acknowledges  that  the  consequences  of 
a  postulated  worst-case  accident 
involving  an  ISFSI  are  insignificant  in 
terms  of  public  health  and  safety. 
•Nonetheless,  the  Commission  also 
recognizes  the  need  for  offsite 
organizations  to  be  informed  by 
licensees  so  that,  in  the  event  of  an 
accident,  protective  actions  may  or  may 
not  need  to  be  taken. 

Issue  36.  Notification  and 
coordination  (§  72.32(a)(8)):  As 
recommended  for  §  72.32(a)(7),  the  term 
"offsite  response  organizations"  should 
be  revised  to  "offsite  authorities." 

Response.  See  Commission  Response 
to  Issue  34. 

Issue  37.  Types  of  accident 
(§  72.32(a)(2):  The  NRC  has  proposed 
that  the  licensee  identify  the  "types  of 
accidents"  that  could  occur  at  an  ISFSI 
installation  "for  which  protective 
actions  may  be  needed."  This 
requirement  should  be  deleted  because 
the  analysis  of  potential  accidents  and 
their  consequences,  as  documented  in 
NUREG-1140,  demonstrates  that  there 
are  no  accidents  for  which  protective 
actions  for  the  public  may  be  needed. 
Furthermore,  even  if  there  were  such 
accidents,  the  emergency  plan  is  not  the 
appropriate  docimient  for  a  description 
of  the  types  of  accidents  that  could 
occur.  As  is  similarly  done  for  operating 
reactors,  any  discussion  on  types  of 
accidents  is  contained  in  the  ISFSI 
Safety  Analysis  Report  that  supports  the 
license  application.  Therefore,  the 
licensee  should  be  required  only  to 
identify  the  classification  of  accidents  in 
10  CFR  72.32(a)(3)  and,  in  general, 
response  to  those  classifications,  as  is 
similarly  required  for  operating  plants. 
Response.  The  Commission  agrees  to 
delete  the  words  "•  •  •  for  which 
protective  action  may  be  needed." 
Nonetheless,  the  Commission  believes 
that  licensees  should  identify  the  types 
of  accidents  in  the  emergency  plan  in 
the  same  manner  as  part  30, 40,  and  70 
licensees  have  done  since  1989. 

Issue  38.  At  a  minimum,  NRC  should 
revise  the  term  "protective  actions"  to 
"protective  measiu^s."  The  term 
"protective  actions,"  as  used  by 
operating  reactors,  connotes  the  need  for 
an  offsite  emergency  response  plan.  In 
the  case  of  an  ISFSI,  there  is  no  need  for 
an  oflsite  emergency  resi}onse  plan 
because  the  consequences  of  potential 
accidents  which  can  occxir  will  not 
exceed  the  EPA  Protective  Action 


Guidelines.  Furthermore,  the  term 
"protective  measures"  is  now 
commonly  used  by  Possession  Only 
License  holders  to  distinguish  between 
onsite  and  offsite  needs.  Therefore,  to 
preclude  misinterpretation,  we 
recommend  that  the  term  "protective 
measures"  be  used. 

Response.  The  Commission  disagrees. 
There  is  nothing  in  the  emergency 
planning  licensing  regulations  for  ISFSI 
that  requires,  implies,  specifies  or 
connotes  the  need  for  a  formal  offsite 
emergency  response  plan. 

Issue  39.  Changing  the  proposed  10 
CFR  part  72  to  require  local 
involvement  in  the  creation  of  the 
emergency  response  plan  and  require 
funding  of  local  emergency  planning 
and  preparedness  activities  directly 
attributable  to  the  additional  and  above 
ordinary  risk  of  Spent  Fuel  Storage 
Facilities  and  Monitored  Retrievable 
Storage  Facilities  is  appropriate,  given 
the  above  ordinary  risk  such  facilities 
present  to  the  local  government  imits  in 
their  vicinity. 

Response.  In  view  of  the  requirements 
in  this  rule,  regarding  the  potential 
involvement  by  local  governments,  a 
licensee  may  have  an  incentive  based  on 
its  own  self-interest  to  assist  in 
providing  manpower,  items  of 
equipment,  or  other  resources  that  the 
local  governments  may  need  but  are 
themselves  unable  to  provide.  The 
Conunission  believes  that  the  question 
of  whether  the  NRC  should  or  could 
require  a  licensee  to  contribute  to  the 
expenses  incurred  by  local  governments 
in  assisting  in  emergency  plaiming  and 
preparedness  is  beyond  the  scope  of  the 
rule. 

Issue  40.  Provisions  should  be 
included  in  the  proposed  rule  to  exempt 
Independent  Spent  Fuel  Storage 
Installations  (ISFSI)  with  very  limited 
radionuclide  inventories  from  the 
emei;gency  planning  requirements.  This 
is  best  accomplished  by  establishing 
certain  threshold  values  for  the 
radiological  consequences  of  potential 
accidents  below  which  exemption  can 
be  granted. 

Response.  The  Commission  does  not 
agree.  An  ISFSI  is  Ucensed  to  store 
specific  inventories  of  radionuclides. 
The  requirements  focus  on  the 
emergency  planning  licensing 
requirements  of  an  ISFSI,  not  the 
amount  of  foel  that  may  or  may  not  be 
stored  in  an  individual  ISFSI  during  a 
specific  time  period. 

Issue  41. 10  CFR  72.32(a)(12)(ii) 
specifies  that  the  licensee  critique  each 
exercise  using  individuals  not  having 
direct  responsibility  for  the  plan.  This 
regulation,  while  well  intentioned,  is 
burdensome,  costly,  and  does  not  allow 


the  personnel  with  emergency 
^  preparedness  knowledge  to  identify  and 
correct  potential  weaknesses.  This 
statement  seems  to  satisfy  the 
requirements  for  independent  review, 
not  exercise  performance  (i.e.,  similar  to 
§50.54(t)). 

Response.  See  Commission  Response 
to  Issue  30. 

Issue  42. 10  CFR  72.32(a)  does  not 
define  the  term,  "site  of  a  nuclear  power 
reactor."  Does  the  term  mean  the  owner 
controlled  area,  the  site  boundary,  or 
protected  area?  Based  on  the  definition 
of  the  term,  the  regulations  could 
require  some  licensees  that  build  ISFSI 
near  their  nuclear  power  plants  but  not 
on  the  site  to  have  two  emergency  plans 
established.  Consideration  should  be 
given  to  clarifying  terms  in  order  to 
avoid  this  problem  especially  since 
nuclear  power  plant  emergency  plans 
are  substantially  more  extensive  than 
ISFSI  mnergency  plans. 

Response.  The  Commission  agrees. 
The  final  regulations  states  "not  located 
within  the  exclusion  areas  as  defined  in 
10  CFR  Part  100  of  a  nuclear  power 
reactor." 

Issue  43.  The  10  CFR  Part  70 
emergency  planning  requirements 
(S  70.22),  which  served  as  the  model  for 
the  proposed  rule,  includes  a  provision 
for  relief  based  on  potential  radioactive 
consequences.  It  contains  the  option  of 
demonstrating  that  the  consequences  of 
an  accidental  release  are  below  certain 
levels  and  thereby  eliminated  the  need 
for  emergency  preparedness.  We 
recommend  that  a  parallel  provision  be 
included  in  the  proposed  rule  for  the 
ISFSI.  This  would  enable  ISFSI  witii 
minimal  radioactive  sources  to  avoid 
the  substantial  costs  associated  with 
emergency  preparedness  which  would 
far  outweigh  the  negligible  benefit  to  the 
safety  of  the  public. 

Response.  See  Commission  Response 
to  Issue  40. 

Issue  44.  Unfortunately,  the  public  is 
not  very  reassured  by  the  idea  that  the 
only  offisite  emergency  planning  that  the 
discussion  on  the  MRS  cites  is  Siat  the 
operators  of  the  facility  should  have 
current  phone  numbers  of  offisite 
emergency  services.  Nor  is  the  public 
very  reassured  that  the  NRC  asserts  that 
the  maximum  off-site  exposure  from  an 
MRS  would  be  1  rem.  If  this  were  true, 
there  is  a  legitimate  concern  about  being 
subjected  to  radiation  equivalent  to  50 
additional  chest  x-rays — presumably 
without  any  notification  or  disclosure, 
let  alone  opportunity  to  avoid  such 
irradiation.  However,  it  does  not  seem 
credible  that  one  could  gather  together 
the  highest  concentration  of 
radioactivity  on  the  planet  and  assert 
that  there  will  be  virtually  no  risk  of 
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exposure.  This  overlooks,  at  the  very 
least,  the  potential  for  malicious  attack 
on  the  facility  from  the  air,  such  as  the 
United  States  has  engaged  in  wiping  out 
"strategic  targets"  in  other  countries. 

Response.  A  more  accxuate 
characterization  of  the  offsite  emergency 
planning  ccmiponent  for  an  MRS  is  as 
follows:  "(7)  Responsibilities.  A  brief 
description  of  the  responsiblUties  of 
licensee  personnel  should  an  accident 
occur,  including  identification  of 
personnel  responsible  for  promptly 
notifying  o^te  response  organizations 
and  the  NRC;"  and  "[9]  Information  to 
be  commimicated.  A  brief  description  of 
the  types  of  information  on  faciUty 
stat\is;  radioactive  releese:  and 
recommended  protective  actions,  if 
necessary,  to  be  given  to  o&ite  response 
organizations  and  to  the  NRC."  and 
"(10)  *  •  *    special  instructians  and 
orientation  tours  the  licrasee  would 
offer  to  fire,  police,  medical  and  other 
emergency  personnel;"  and  "(12)  *  *  * 
The  Ucensee  shall  invite  ofbite  response 
organizations  to  participate  in  the 
aimual  exercises." 

Additionally,  the  offisite  emergency 
planning  component  for  an  MRS 
includes: 

(i)  Anangemsnts  for  rsquesting  and 
•ffisctivsly  using  ofbite  assistance  on  site 
have  been  made. 

(ii)  Provisions  exist  for  {HtHnpt 
ocHnmiuucations  among  principal  response 
organizations  to  ofibite  emergency  personnel 
who  would  be  responding  onsite. 

(iv)  Adequate  methods,  systems,  and 
equipment  for  assessing  and  monitoring 
actual  potential  consequence  of  a  radiological 
emergency  audition  are  available. 

(vi)  Radiological  Emergency  Response 
Training  has  been  made  available  to  those 
ofEsite  who  may  be  called  to  assist  in  an 
onergsncy  onsite. 


(16)  Arrangements  made  to  provide 
ipformation  to  the  public 

Also,  see  the  Commission's  response 
to  Issue  46. 

Issue  45.  The  discussion  of  MRS 
emergency  planning  indicates  the 
dependence  upon  offisite  emergency 
responders.  The  fact  that  individuals 
would  be  called  upon  to  respond  to 
radiological  crises  without  any  special 
training,  without  protective  gear  and 
equipment  is  deeply  disturbing  to  local 
commimity  officials  with  whom  we 
have  reviewed  this  proposal.  The  full 
Uability  for  deaUng  with  emergency 
situations  should  reside  with  the 
operators  of  sudi  a  facility  and  those 
who  are  specially  trained  and 
understand  that  they  are  at  risk,  and  are 
compensated  on  that  basis.  Dependence 
upon  untrained  local  responders  in  a 
tnie  onergency  would  amount  to 
human  sacrifice,  and  is  not  acceptable. 

Response.  The  regulations  allow  for 
extensive  coordination,  communication, 
and  training  of  offsite  response 
organizations.  (See  Commissicm 
Resp<mse  to  Issue  19.) 

Issue  46.  Although  the  MRS  will 
represent  the  largest  concentration  of 
irradiated  fuel,  to  date,  in  one  location, 
tile  U.S.  Nuclear  Regulatory 
Commissicm  has  recently  proposed  a 
rule  that  would  waive  any  ofnite 
emergency  planning  or  evacuation,  in 
direct  contradiction  to  the  promises  of 
safaty  to  prospective  host  communities. 

Response,  m  the  final  NRC  Generic 
Environmental  Impact  Statement  on  the 
handling  and  storage  of  light  water 
reactor  fuel,'  it  is  stated  that 

*  *  *  To  be  a  potential  radiological  haxard 
to  die  general  puolic,  radioactive  materials 
must  be  released  bom  a  fiKility  and 
dispersed  oS^te.  For  this  to  happen: 

•  The  radioactive  material  must  be  in  a 
dispeiaible  form 


•  There  must  be  a  mechanism  available  for 
the  release  of  such  materials  from  the  fadiity, 
and 

•  There  must  be  a  mechanism  available  for 
o%ite  dispersion  of  such  released  material. 

Although  the  inventory  of  radioactive 
material  contained  in  1000  MTHM  of 
aged  spent  fuel  may  be  on  the  order  of 
a  billion  curies  or  more,  very  little  is 
available  in  a  dispersible  form;  there  is 
no  mechanism  available  for  the  release 
of  radioactive  materials  in  significant 
quantities  from  fedlity;  and  the  only 
mechanism  available  for  o&ite 

dispersion  is  atmosphere  dispersion 

•  •  • 

Ftirthemiore.  NRC  has  conducted 
Safety  Evaluations  on  many  different 
storage  systems.  Those  studies  included 
evaluations  of  the  efiiscts  of  corrosion, 
handling  accidents  such  as  cask  drops 
and  tipovers,  explosions,  fires,  floods, 
earthquakes,  and  severe  weather 
conditions.  As  documented  in  each  of 
those  Safaty  Evaluation  Reports  (SER), 
NRC  was  not  able  to  identify  any  design 
basis  accident  that  would  result  in  the 
failure  of  a  confinement  boundary. 
However,  to  provide  a  conservative 
bounding  analysis  of  the  threat  to  the 
pubhc  health  and  safety,  the  foilitfe  of 
the  confinement  barrier  was  postulated. 
As  discussed  in  each  of  the  SERs  and 
again  in  the  response  to  Issue  48  the 
consequences  of  this  postulated  foilure 
•  do  not  resuh  in  an  increased  risk  to  the 
public  h«alth  and  safety. 

In  the  environmental  assessment  for 
10  CFR  part  72fi  the  accident  judged  the 
most  severe  was  the  foilure  of  a 
packaged  fuel  element.  In  this  analysis, 
the  accident  involves  the  foilure  of  a 
storage  system  containing  1.7  MTHM. 
The  postulated  individual  doses  are 
presented  in  Table  1.^ 


Table  1  .—Total  Dose  to  an  Individual  as  a  Result  of  a  Fuel  Canister  FAiLUf«  AcaoENT  at  a  Surface 

Storage  Installation  (mrem) 


Air  Submarsian 
ivtttttOon 


ToW 


SUn 


1.0x10-' 


1.0x10-' 


ToWbody 


1.1  x10-» 
15x10-* 


1.1  x10-» 


Thyroid 


1.1  x10-» 
1.1  x10-» 


1.2x10-* 


Lung 


1.1  x10-» 
7.3  X  10-» 


1.1  x10-» 


Note:  The  maximum  individual  is  defined  as  a  pefmar>erTt  resident  at  a  location  1600  meters  soi«ie^olttie  rtack  witti  atirn^4~aWa» 
MrSS^^^SorTooeffici^^       o»  1.5  x  10"*  sec/m»).  The  accident  involves  tailure  o(  a  fuel  camater  contanog  approximately  l.f  MTHM. 


mospheric  (Aspersion  coefficient  (E/Q  i 

Since  the  time  these  calculations  were 
performed,  the  storage  canisters  have 
increased  in  capacity,  and  today  the 
capacity  of  the  largest  approved  design 
is  approximately  9  MTHM.  However. 
because  dose  varies  directly  with 


)-*  sec/m*). 

inventcny,  when  the  totals  are  increased 
by  a  factor  often,  they  are  still  a  very 
small  fraction  of  the  300  mrem/yr"  an 
individual  receives  from  natural 
background  radiation,  and  is  below  the 
EPA  protective  action  gmdes. 


Also  see  the  Commission's  response 
to  Issues  19  and  48. 

Issue  47.  It  is  premature  for  the 
Commission  to  make  a  rule  with  regard 
to  emergency  planning  for  an  MRS.  We 
also  agree  with  others  who  point  out 


>  NUREG-057S  Vol  1  sac.  4.2.2  Saisty  and 
Acdilant  Considetatloiu. 


•NUItEG-1092  Environmentai  AsMsnnent  for 
part  72  "Licensing  Requirements  for  Independent 
Spent  Fuel  and  Higb-Level  Radioactive  Waste." 
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that  the  MRS  is  a  significantly  different 
facility  than  an  ISFSI — for  two  reasons. 
The  first  is  the  difference  in  the  amount 
of  irradiated  fuel4hat  would  be  present 
at  the  site:  it  is  four  orders  of  magnitude 
greater  at  an  MRS  than  a  single  reactor 
site's  load.  The  second  is  the  fact  that 
the  MRS,  according  to  the  most  common 
model  described,  would  be  a 
repackaging  center  for  the  waste.  This 
industrial  scale  handling  of  high-level 
waste  and  irradiated  fuel  raises  many 
safety  and  release  concerns. 

Response.  See  the  Commission's 
response  to  Issues  18  and  48. 

Issue  48.  The  commenter  beUeves  that 
the  massive  concentration  of  irradiated 
fuel  at  the  reactor  sites  should  have 
been  the  occasion  for  revisiting  the 
emergency  planning  for  each  nuclear 
power  plant.  The  irradiated  fuel 
inventory  on  site  far  exceeds  the  amount 
of  radioactive  material  contained  within 
the  reactor  core  at  any  one  time.  The 
fact  that  irradiated  fuel  has  been  forced 
to  accumulate  at  reactor  sites  is  no 
reason  to  now  dismiss  that  greater 
radiological  hazard  that  it  poses  to  the 
populace  and  the  environment.  A 
rulemaking  on  the  ISFSI  in  our  view 
should  include;  "at  feactor  site 
facilities"  and  examine  the  current 
emergency  planning  with  regard  to  the 
potential  for  much  greater  jreleases  in 
the  event  of  sabotage  or  natiual  disaster. 

Response.  For  there  to  be  a  significant 
environmental  impact  resulting  from  an 
accident  involving  the  dry  storage  of 
spent  nuclear  fuel,  a  significant  amount 
of  the  radioactive  material  contained 
within  a  cask  must  escape  its  packaging 
and  enter  the  biosphere.  There  are  two 
primary  factors  that  protect  the  public 
health  and  safety  from  this  event.  The 
first  is  the  design  requirements  for  the 
cask  that  are  imposed  by  regiilation.  The 
regulatory  requirements,  as  codified  in 
the  10  CFR  part  72,  have  sufficient 
safety  margins  so  that,  during  normal 
storage  cask  handling  op>erations,  off- 
normal  events,  adverse  enviroiunental 
conditions,  and  severe  natural 
phenomena,  the  casks  will  not  release  a 
significant  part  of  its  inventory  to  the 
biosphere.  Furthermore,  the  cask  must 
be  designed  to  provide  confinement 
safety  functions  diuing  the  imlikely  but 
credible  design  basis  events,  as  required 
in  §  72.122(b).  In  addition,  §  72.122(h)(i) 
requires  that  the  fuel  clad  be  protected 
against  degradation  that  leads  to  gross 
rupture,  and  §  72.122(1)  requires  that 
the  fuel  be  retrievable.  During  the 
design  evaluation  process,  these 
provisions  received  careful 
consideration.  These  general  design 
criteria  place  an  upper  bound  on  the 
energy  a  cask  can  absorb  before  the  fuel 
is  damaged.  No  credible  dynamic  events 


have  been  identified  that  could  impart 
such  significant  amounts  of  energy  to  a 
storage  cask  after  that  cask  is  placed  at 
the  ISFSI. 

Additionally,  there  is  a  second  factor 
which  does  not  rely  upon  the  cask  itself 
but  considers  the  age  of  the  spent  fuel 
and  the  lack  of  dispersal  mechanisms. 
There  exists  no  significant  dispersal 
mechanism  for  the  radioactive  material 
contained  within  a  storage  cask.  In  the 
case  of  an  operating  nuclear  power 
plant,  the  dispersal  mechanism  for 
radioactive  material  in  the  spent  fuel  is 
either  derived  from  the  heat  {Htxiuced 
during  the  fission  process  or  the  decay 
heat  which  exists  in  the  short  period 
immediately  following  shutdown. 
During  these  times,  the  potential  exists 
for  an  accident  that  could  cause  the  fuel 
cladding  to  fail.  However,  emergency 
systems  exist  at  every  power  plant  to 
protect  against  just  such  an  occurrence. 
On  the  other  hand^  spent  fuel  stored  in 
an  ISFSI  is  required  to  be  cooled  for  at 
least  1  year.  Based  on  the  design 
Umitations,  the  majority  of  spent  fuel  is 
cooled  greater  than  5  years.  At  this  age. 
spent  fuel  has  a  heat  generation  rate  that 
is  too  low  to  cause  significant 
particulate  dispiersai  in  the  unlikely 
event  of  a  cask  confinement  boundary 
failure.  Therefore,  the  consequences  of 
worst-case  accidents  involving  an  ISFSI 
located  on  a  reactor  site  would  be 
significantly  less  than  those  accidents 
involving  the  reactor.  Therefore,  current 
reactor  emergency  plans  adequately 
provide  for  the  protection  of  the  public 
from  the  ISFSI  located  at  or  near  reactor 
sites. 

Issue  49.  An  ISFSI  not  at  a  reactor 
warrants  site-specific  emergency 
plaiming  that  includes  evacuation  of 
surrounding  population  at  least  as 
stringent  as  nuclear  reactor  Ucensing. 
For  example,  specific  provisions  should 
be  included  requiring:  (1)  Coordination 
of  the  on-site  plan  with  the  off-site  local 
and  state  emergency  maiuigement 
agencies;  (2)  training  of  the  potential  off- 
site  responders;  and  (3)  public 
information/education  for  local 
populations. 

Response.  The  Commission  does  not 
agree  that  as  a  general  matter  emergency 
plans  for  an  ISFSI  must  include 
evacuation  planning.  Nonetheless  the 
Commission  agrees  that  the  specific 
provisions  mentioned  in  the  comment 
should  be  and  are  specifically  included 
in  the  proposed  and  final  emergency 
plarming  licensing  requirements  for 
ISFSI  and  MRS.  See  10  CFR  72.32(a) 
(10).  (12),  (14),  and  (16)  and  10  CFR 
72.32(b)  (10).  (12),  (14),  (15),  and  (16). 

Issue  50.  There  is  no  mention  of 
financing  the  affected  jurisdictions  to 
provide  the  requisite  resoiut:e$  to 


support  the  planning,  operations, 
response,  exercises,  recovery  and 
equipment  requirements  defined  as 
necessary  in  the  plan  for  off-site  agency 
response. 

Response.  See  the  Commission's 
response  to  Issue  39. 

issue  51.  Thd  NRC  should  defer  as 
prematiue  the  proposed  §  72.32(b). 
which  would  establish  emergency 
planning  requirements  for  MRS's.  until 
a  final  MRS  design  has  been  selected. 
Until  it  is  decided  whether  such 
facilities  would  be  equivalent,  in  the 
Commission's  words,  to  "a  large 
industrial  faciUty"  or  merely  to  "a 
warehouse  operation,"  there  is  no 
rational  basis  to  determine  the 
appropriate  level  of  emergency  planniitg 
requirements. 

Response.  See  Commission  Response 
to  Issue  18. 

Issue  52.  NRC  should  prepare  a  full 
environmental  impact  statement  before 
issuing  any  emergency  response 
guideUnes.  The  p>otential  for 
environmental  damage  from  accidents 
during  the  transportation,  storage  and 
repackaging  of  spent  fuel  rods  cannot 
even  be  calculated  until  DC£ 
determines  whether  to  develop  a 
universal  cask  or  a  dual  purpose  cask 
for  transportation/ storage/disposal  of 
spent  fuel  rods.  Until  this  very 
preliminary  decision  is  made,  there  is 
no  way  of  determining  what  level  of 
activity  (or  the  dangers  ftx>m  that 
activity)  will  actually  take  pldce  at  an 
MRS  facility.  NRC's  response  to  this 
lincertainty,  "to  mandate  a  minimum 
level  of  ofisite  response  capability"  does 
not  address  potential  and  very  real  risks 
to  the  public. 

Response.  The  Commission  disagrees. 
The  Commission  stated  the  following  in 
the  preamble  to  the  proposed  rule: 

The  Commission  has  determined  under  the 
h4atioDa]  Environmental  Policy  Act  of  1969, 
as  amended,  the  Commission's  regulations  in 
subpart  A  of  10  CFR  part  51.  that  this  rule, 
if  adopted,  would  not  be  a  major  Federal 
action  significantly  affecting  the  quality  of 
the  human  environment;  and  therefore,  an 
environmentai  impact  statement  is  not 
required.  The  rule  would  not  aSect  the 
proiMbility  or  the  size  of  accidental 
radioactive  releases.  It  might  in  some  cases 
reduce  the  doses  people  near  the  tacility  site 
could  receive.  The  environmental  assessment 
and  finding  of  no  significant  impact  on 
which  this  determination  is  based  are 
available  for  inspection  at  the  NRC  Public 
Document  Room,  2120  L  Street.  NW.  (Lower 
Level),  Washington,  DC.  The  environmental 
assessment  and  finding  of  no  significant 
impact  are  contained  in  Section  4.3  of 
^^JREG-1140,  "A  Regulatory  Analysis  on 
Emergency  Preparedness  for  Fuel  Cycle  and 
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Other  Radioactive  Material  Licensees."' 
Single  copies  are  available  upon  written 
request  trom  NRC  Distribution  Section, 
Office  of  Administration,  USNRC, 
Washington,  DC  20555. 

Issue  53.  An  MRS  facility  poses  far 
greater  potential  risk  to  the  public  than 
even  a  nuclear  power  plant  simply  by 
virtue  of  the  quantity  of  spent  fuel  rods 
to  be  stored.  For  example,  a  nuclear 
power  plant  stores  no  more  than  1 
metric  ton  of  spent  fuel  while  the  MRS 
fodlity  is  authorized  to  store  from 
10.000  to  15,000  metric  tons  of  spent 
fuel.  Therefore,  licensing  procediues 
and  requirements  for  an  MRS  facility 
must  be  more  strict  than  even  those 
required  for  a  nuclear  power  plant. 

Response.  See  the  Commission's 
Response  to  Issue  48. 

Issue  54.  The  NRC  must  require  off- 
site  evacuation  planning  for  MRS 
faciUties.  NRC  estimates  that  "the 
maximum  dose  to  a  member  of  the 
public  ofErite  dtie  to  an  accidental 
release  of  radioactive  materials  would 
likely  not  exceed  1  rem  effective  dose 
eqtiivalent"  cannot  be  defended  because 
of  the  uncertainties.  Without  an  EIS, 
NRC  must  at  a  minimum  assume  that  an 
MRS  facility  f>oses  an  equal  danger  to 
the  public  as  a  nuclear  reactor  does. 
CCNS  therefore  recommends  that  NRC 
minimally  require  a  10-mile  radius 
evaciiation  plan  for  MRS  facilities. 

Besponse.  See  the  Commission's 
Response  to  Issue  48. 

Issue  55.  The  NRC's  requirement  to 
"notify  offsite  response  organizations 
and  request  offsite  assistance,  including 
medical  assistance  for  the  treatment  of 
contaminated  injured  onsite  workers"  is 
completely  unrealistic.  The  cvurent 
applicants  for  MRS  facilities  are  all 
Indian  Nations  whose  reservations  are 
located  in  rural  areas  with  no 
emergency  response  training,  equipment 
or  expertise  for  handling  nuclear 
emergencies.  At  a  minimum,  NRC's 
proposed  rule  must  require  training  and 
equipment  for  both  emergency  response 
personnel  as  well  as  hospital  facilities. 

Response.  See  the  Commission's 
Response  to  Issue  19. 

Additionally,  the  Commission 
received  21  suggested  editorial  changes 
to  the  wording  of  the  proposed 
regulations.  Those  changes  that 
improved  or  clarified  the  proposed 
regulations  were  incorporated  into  the 
final  regulations.  Those  suggested 


^Copies  of  NURECs  may  be  purchased  from  the 
Superintendent  of  Documents,  U.S.  Government 
Printing  Office.  Mail  Stop  SSOP.  Washington,  DC 
20402-9328.  Copies  are  also  available  from  the 
National  Technical  Information  Service.  5285  Port 
Roya!  Road,  Springfield,  VA  22161.  A  copy  is  also 
available  for  inspection  and  copying  for  a  fee  in  the 
NRC  Public  Document  Room,  2120  L  Street,  NW. 
(Lower  Level),  Washingiun.  DC  20555-0001. 


changes  in  wording  that  departed  from 
the  Commission's  original  intent  were 
not  incorporated  into  the  final 
regulations. 

Finding  of  No  Significant 
Environmental  Impact  Availability 

The  Commission  has  determined 
under  the  National  Environmental 
Policy  Act  of  1969,  as  amended,  the 
Commission's  regulations  in  subpart  A 
of  10  CFR  part  51,  that  this  rule  is  not 
a  major  Federal  action  significantly 
affecting  the  quaUty  of  the  human 
environment  and  therefore,  an 
environmental  impact  statement  is  not 
required.  The  rule  does  not  afflact  the 
probability  or  the  size  of  accidental 
radioactive  releases.  It  mi^t  in  some 
cases  reduce  the  doses  people  near  the 
facility  site  could  receive.  The 
environmental  assessment  and  finding 
of  no  significant  impact  on  which  this 
determination  is  based  are  available  for 
inspection  at  the  NRC  Public  Document 
Room,  2120  L  Street.  NW,  (Lower 
Level),  Washington,  DC.  The 
environmental  assessment  and  finding 
of  no  significant  impact  are  contained  in 
4.3  of  NUREG-1140,  "A  Regulatory 
Analysis  on  Emergency  Preparedness 
for  Fuel  Cycle  and  Other  Radioactive 
Material  Licensees." 

Paperwork  Reduction  Act  Statement 

This  final  rule  amends  information 
collection  requirements  that  are  subject 
to  the  Paperwork  Reduction  Action 
1980  (44  U.S.C.  3501  et  seq.).  These 
requirements  were  approved  by  the 
Office  of  Management  and  Budget 
approval  number  3150-0132. 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  625  hours  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
soiuces,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  further  reducing 
reporting  burden  to  the  Information  and 
Records  Management  Branch,  T-6F33, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001;  and  to  the 
Desk  Officer,  Office  of  Information  and 
Regulatory  Affairs,  NEOB-10202  (3150- 
0132),  Office  of  Management  and 
Budget,  Washington,  DC  20503. 

Regulatory  Analysis 

The  Commission  has  prepared  a 
regulatory  analysis  on  this  final 
regulation.  The  analysis  examines  the 
accident  scenarios  considered  by  the 
Commission  as  well  as  the  costs  and 


benefits  of  actions  considered.  The 
analysis  is  available  by  contacting 
Michael  T,  Jamgochian,  Office  of 
Nuclear  Regulatory  Research,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Telephone 
(301-415-6534). 

Regulatory  Flexibility  Certification 

As  required  by  the  Regulatory 
Flexibility  Act  of  1980  (5  U.S.C.  6059b). 
the  Commission  certifies  that  this  rule 
does  not  have  a  significant  economic 
impact  upon  a  substantial  number  of 
small  entities. 

The  final  rule  requires  the 
development  and  implementation  of 
emergency  plans  by  licensees  who  are 
authorized  to  possess  significant 
amounts  of  radioactive  material.  These 
companies  do  not  fall  within  the 
definition  of  a  small  business  found  in 
the  Small  Business  Act,  15  U.S.C.  632, 
or  within  the  small  business  size 
standards  set  forth  in  13  CFR  part  121. 
The  final  rule  will  affect  three  (3) 
licensees.  Two  licensees  hold  10  CFR 
part  SO  licenses  and  are  required  to 
comply  with  the  provisions  respecting 
emergency  plans  set  out  in  part  50. 
Thus,  the  final  rule  does  not  impose  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities,  as 
defined  in  the'Regulatory  Flexibility  Act 
of  1980. 

Backfit  Analysis 

The  NRC  has  determined  that  the 
backfit  rule,  10  CFR  50.109  and  10  CFR 
72.62,  do  not  apply  to  this  rule  change 
because  these  amendments  do  not 
involve  any  provisions  which  would 
impose  backfits  as  defined  in 
§  50.109(a)(1)  or  in  10  CFR  72.62.  The 
final  rule  does  not  change  or  impose 
additional  requirements  on  any  ISFSt 
currently  licensed  under  10  CFR  part 
72.  For  existing  ISFSIs  at  reactor  sites, 
the  final  rule  continues  the  ciurent 
option  to  comply  with  10  CFR  50.47. 
For  G.E.  Morris,  the  only  ISFSI  licensed 
imder  10  CFR  part  72  for  operation 
away  bom  a  reactor  site,  the  licensee 
currently  is  required  to  have  emergency 
response  capabilities  that  will  comply 
with  this  rule.  Therefore,  inasmuch  as 
the  rule  imposes  no  requirements  on 
any  part  50  facility  and  imposes  no  new 
or  different  requirements  on  any  part  72 
facility  after  a  license  has  been  issued, 
a  backfit  analysis  is,  therefore,  not 
required  for  this  final  rule. 

List  of  Subjects  in  10  CFR  Part  72 

Manpower  training  programs.  Nuclear 
materials,  Occnjpational  safety  and 
health,  Reporting  and  recordkeeping 
requirements.  Security  measures.  Spent 
hiel. 
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For  the  reasons  set  out  in  the 
preamble,  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
the  Energy  Reorganization  Act  of  1974, 
as  amended,  and  5  U.S.C  552,  and  553, 
the  NRC  is  adopting  the  following 
amendments  to  10  CFR  part  72: 

PART  72— UCENSINQ 
REQUIREMENTS  FOR  THE 
INDEPENDENT  STORAGE  OF  SPENT 
NUCLEAR  FUEL  AND  HIGH-LEVEL 
RADIOACTIVE  WASTE 

1.  The  authority  citation  for  part  72  is 
revised  to  read  as  follows: 

Authority:  Sees.  51.  53,  57, 62, 63,  65. 69, 
81, 161, 182. 183, 184, 186, 187. 189,  68  SUt, 
929.  930.  932,  933,  934,  935,  948,  953,  954, 
955.  as  amended,  sec.  234,  83  Stat.  444,  as 
amended  (42  U.S.C.  2071,  2073,  2077,  2092, 
2093,  2095.  2099,  2111,  2201,  2232.  2233. 
2234,  2236,  2237.  2238.  2282);  sec.  274,  Pub, 
L.  86-373.  73  Stat.  688,  as  amended  (42 
V.S.C.  2021);  sec,  201.  as  amended,  202.  206, 
88  Stat.  1242.  as  amended.  1244, 1246  (42 
U.S.C  5841,  5842.  5846);  Pub.  L.  95-601.  sec. 
10.  92  Stat  295  as  amended  by  Pub.  L  102- 
486,  sec  7902. 106  StaL  3123  (42  U.S.W. 
5851);  sec.  102,  Pub,  L  91-190,  83  SUt.  (42 
U.S.C  4332);  sees.  131. 132,  133. 135,  137, 
141.  Pub.  L  97-425.  96  StaL  2229.  2230, 
2232.  2241,  sec.  148,  Pub.  L.  100-203, 101 
StaL  1330-235  (42  U.S.C.  10151, 10152, 
10153,  10155, 10157, 10161,  10168). 

Section  72.44(g]  also  issued  under  sees. 
142(b)  and  148(c).  (d),  Pub.  L.  100-203. 101 
Stat.  1330-232. 1330-236  (42  U.S.C. 
10162(b),  10168(c),  (d).  Section  72.46  also 
issued  under  sec.  189, 68  Stat.  935  (42  U.S.C. 
2239);  sec.  134.  Pub.  L.  97-425,  96  Stet.  2230 
(42  U.S.C  10154).  Section  72.96(d)  also 
issued  under  sec.  145(g).  Pub.  L.  100-203; 
101  SUL  1330-235  (42  U.S.C.  10165(g)). 
Subpart )  also  issued  under  sees.  2(2),  2(15). 
2(19),  117(a),  141(h).  Pub.  L.  97-425.  96  StaL 
2202.  2203.  2204.  2222,  2244  (42  U.S.C 
10101. 10137(a),  10161(h).  Subparts  K  and  L 
are  also  issued  under  sec.  133,  96  StaL  2230 
(42  U.S.C  10153)  and  218(a).  96  StaL  2252 
(42  U.S.C  10198). 

2.  Section  72.32  is  revised  to  read  as 
follows: 

S  72.32    Emergency  Plan. 

(a)  Each  application  for  an  ISFSI  that 
is  Ucensed  imder  this  part  which  is:  Not 
located  on  the  site  of  a  nuclear  power 
reactor,  or  not  located  within  the 
exclusion  area  as  defined  in  10  CFR  part 
100  of  a  nuclear  power  reactor,  or 
located  on  the  site  of  a  nuclear  ix>wer 
reactor  which  does  not  have  an 
operating  license,  or  located  on  the  site 
of  a  nuclear  power  reactor  that  is  not 
authorized  to  operate  must  be 
accompanied  by  an  Emergency  Plan  that 
includes  the  following  information: 

(1)  Facility  description.  A  brief 
description  of  the  licensee's  facility  and 
area  near  the  site. 


(2)  Types  of  accidents.  An 
identification  of  each  type  of  radioactive 
materials  accident. 

(3)  Classification  of  accidents.  A 
classification  system  for  classifying 
accidents  as  "alerts." 

(4)  Detection  of  accidents. 
Identification  of  the  means  of  detecting 
an  accident  condition. 

(5)  Mitigation  of  consequences.  A 
brief  description  of  the  means  of 
mitigating  the  consequences  of  each 
type  of  accident,  including  those 
provided  to  protect  workers  onsite,  and 
a  description  of  the  program  for 
maintaining  the  equipment. 

(6)  Assessntent  of  releases.  A  brief 
description  of  the  methods  and 
equipment  to  assess  releases  of 
radioactive  materials. 

(7)  Responsibilities.  A  brief 
description  of  the  responsibilities  of 
Ucensee  personnel  should  an  accident 
occiir,  including  identification  of 
pwreonnel  responsible  for  promptly 
notifying  onsite  response  organizations 
and  the  NRC;  also  responsibilities  for 
developing,  maintaining,  and  updating 
the  plan. 

(8J  Notification  and  coordination.  A 
commitment  to  and  a  brief  description 
of  the  means  to  promptly  notify  offsite 
response  organizations  and  request 
ofi'site  assistance,  including  medical 
assistance  for  the  treatment  of 
contaminated  injured  onsite  workers 
when  appropriate.  A  control  point  must 
be  established.  The  notification  and 
coordination  must  be  planned  so  that 
unavailability  of  some  personnel,  parts 
of  the  facility,  and  some  equipment  will 
not  prevent  the  notification  and 
coordination.  The  licensee  shall  also 
commit  to  notify  the  NRC  operations 
center  immediately  after  notifications  of 
the  appropriate  offsite  response 
organizations  and  not  later  than  one 
hour  after  the  Ucensee  declares  an 
emergency.'" 

(9)  Information  to  be  communicated. 
A  brief  description  of  the  types  of 
information  on  facility  status; 
radioactive  releases;  and  recommended 
protective  actions,  if  necessary,  to  be 
given  to  offsite  response  organizations 
and  to  the  NRC. 

(10)  Training.  A  brief  description  of 
the  training  the  Ucensee  will  provide 
workers  on  how  to  respond  to  an 
emergency  and  any  special  instructions 
and  orientation  tours  the  Ucensee  would 
offer  to  fire,  police,  medical  and  other 
emergency  personnel. 


■"These  reporting  requirements  do  not  supersede 
or  release  licensees  of  complying  with  the 
requirements  under  the  Emergency  Plaiming  and 
Community  Right-lo-Know  Act  of  1986.  Title  III, 
Pub.  L  9»-499  or  other  State  or  Federal  reporting 
requirements. 


(11)  Safe  condition.  A  brief 
description  of  the  means  of  restoring  the 
facility  to  a  safe  condition  after  an 
accident. 

(12)  Exercises,  (i)  Provisions  for 
conducting  semiannual 
communications  checks  with  offsite 
response  organizations  and  biennial 
onsite  exercises  to  test  response  to 
simulated  emergencies.  Radiological/ 
Health  Physics,  Medical,  and  Fire  drills 
shall  be  conducted  annually. 
Semiannual  communications  checks 
with  offsite  response  organizations  must 
include  the  check  and  update  of  all 
necessary  telephone  numbers.  The 
licensee  shall  invite  offsite  response 
organizations  to  participate  in  the 
biennial  exercise. 

(ii)  Participation  of  offsite  response 
organizations  in  biennial  exercises, 
although  recommended,  is  not  required. 
Exercises  must  use  scenarios  not  known 
to  most  exercise  participants.  The 
licensee  shall  critique  each  exercise 
using  individuals  not  having  direct 
implementation  responsibility  for 
conducting  the  exercise.  Critiques  of 
exercises  must  evaluate  the 
appropriateness  of  the  plan,  emergency 
procedures,  facilities,  equipment, 
training  of  personnel,  and  overall 
effectiveness  of  the  response. 
Deficiencies  found  by  the  critiques  must 
be  corrected. 

(13)  Hazardous  chemicals.  A 
certification  that  the  applicant  has  met 
its  responsibiUties  under  the  Emergency 
Planning  and  Community  Right-to- 
Know  Act  of  1986,  Title  III,  Pub.  L.  99- 
499,  with  respect  to  hazardous  materials 
at  the  fecility. 

(14)  Comntents  on  Plan.  The  Ucensee 
shall  allow  the  offsite  response 
organizations  expected  to  respond  in 
case  of  an  accident  60  days  to  comment 
on  the  initial  submittal  of  the  licensee's 
emeigency  plan  before  submitting  it  to 
NRC.  Subsequent  plan  changes  need  not 
have  the  offsite  comment  period  unless 
the  plan  changes  affect  the  offsite 
response  organizations.  The  licensee 
shall  provide  any  comments  received 
within  the  60  days  to  the  NRC  with  the 
emergency  plan. 

(15)  Offsite  assistance.  The 
applicant's  emergency  plans  shall 
include  a  brief  description  of  the 
arrangements  made  for  requesting  and 
effectively  using  offsite  assistance  on 
site  and  provisions  that  exist  for  using 
other  organizations  capable  of 
augmenting  the  planned  onsite 
response. 

(16)  Arrangements  made  for  providing 
information  to  the  public. 

(b)  Each  application  for  an  MRS  that 
is  Ucensed  imder  this  part  and  each 
application  for  an  ISFSI  that  is  licensed 
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under  this  part  and  that  may  process 
and/or  repackage  spent  fuel,  must  be 
accompanied  by  an  Emergency  Plan  that 
includes  the  foUoMdng  information: 

(1)  Facility  description.  A  brief 
description  of  the  licensee  faciUty  and 
area  near  the  site. 

(2)  Types  of  accidents.  An 
identification  of  each  type  of  radioactive 
materials  accident. 

(3)  Classification  of  accidents.  A 
classification  system  for  classifying 
accidents  as  "alerts"  or  "site  area 
emergencies." 

(4)  Detection  of  accidents. 
Identification  of  the  means  of  detecting 
an  accident  condition. 

(5)  Mitigation  of  consequences.  A 
brief  description  of  the  means  of 
mitigating  the  consequences  of  each 
type  of  accident,  including  those 
provided  to  protect  workers  on  site,  and 
a  description  of  the  program  for 
maintaining  the  equipment. 

(6)  Assessment  of  releases.  A  brief 
description  of  the  methods  and 
equipment  to  assess  releases  of 
radioactive  materials. 

(7)  Responsibilities.  A  brief 
description  of  the  responsibilities  of 
licensee  personnel  should  an  accident 
occur,  including  identification  of 
personnel  responsible  for  promptly 
notifying  offsite  response  organizations 
and  the  NKC;  also  responsibilities  for 
developing,  maintaining,  and  updating 
the  Iplan. 

(8)  Notification  and  coordination.  A 
commitment  to  and  a  brief  description 
of  the  means  to  promptly  notify  offsite 
response  organizations  and  request 
offsite  assistance,  including  medical 
assistance  for  the  treatment  of 
contaminated  injvtred  onsite  workers 
when  appropriate.  A  control  p>oint  must 
be  established.  The  notification  and 
coordination  must  be  planned  so  that 
unavailability  of  some  personnel,  parts 
of  the  facihty.  and  some  equipment  will 
not  prevent  the  notification  and 
coonlination.  The  Ucensee  shall  also 
commit  to  notify  the  NRC  operations 
center  immediately  after  notifications  of 
the  appropriate  offsite  response 
organizations  and  not  later  than  one 
hour  after  the  licensee  declares  an 
emergency." 

(9)  Information  to  be  communicated. 
A  brief  description  of  the  types  of 
information  on  {adlity  status: 
radioactive  releases;  and  recommended 
protective  actions,  if  necessary,  to  be 


■  ■  These  reporting  requirements  do  not  supersede 
or  releaae  licensees  of  complying  with  the 
requirements  under  the  Eniergency  Planning  and 
Community  Rightto-Know  Act  of  1986,  Title  III. 
Pub.  L  99-499  or  othex  State  or  Federal  reporting 
requirements. 


given  to  offsite  response  organizations 
and  to  the  NRC 

(10)  Training.  A  brief  description  of 
the  training  the  licensee  will  provide 
workers  on  how  to  respond  to  an 
emergency  and  any  special  instructions 
and  orientation  tours  the  licensee  would 
offer  to  fire,  police,  medical  and  other 
emergency  personnel. 

(11)  Safe  condition.  A  brief 
description  of  the  means  of  restuing  the 
facility  to  a  safe  condition  after  an 
accident. 

(12)  Exercises,  (i)  Provisions  for 
conducting  quarterly  communications 
checks  wi&  offsite  response 
organizations  and  biennial  onsite 
exercises  to  test  response  to  simulated 
emergencies.  Radiological/Health 
Physics,  Medical,  and  Fire  Drills  shall 
be  held  semiannually.  Quarterly 
communications  checks  with  offsite 
response  organizations  must  include  the 
check  and  update  of  all  necessary 
telephone  numbers.  The  Ucensee  shall 
invite  ofEsite  response  organizations  to 
participate  in  the  biennial  exercises. 

(ii)  fcticipation  of  offsite  response 
organizations  in  the  biennial  exercises, 
aldiough  recommended,  is  not  required. 
Exercises  must  xise  scenarios  not  known 
to  most  exercise  participants.  The 
licensee  shall  critique  each  exercise 
using  individuals  not  having  direct 
implementation  responsibility  for 
conducting  the  exercise.  Critiques  of 
exercises  must  evaluate  the 
appropriateness  of  the  plan,  emergency 
procedures,  facilities,  equipment, 
training  of  personnel,  and  overall 
effectiveness  of  the  response. 
Deficiencies  found  by  die  critiques  must 
be  corrected. 

(13)  Hazardous  chemicals.  A 
certification  that  the  applicant  has  met 
its  responsibilities  under  the  Emergency 
Planning  and  Community  Right-to- 
Know  Act  of  1986.  Title  ID.  Pub.  L  99- 
499.  with  respect  to  hazardous  materials 
at  the  faciUty. 

(14)  Comments  on  Plan.  The  Ucensee 
shall  allow  the  offsite  respcmse 
organizations  expected  to  respond  in 
case  of  an  accident  60  days  to  comment 
on  the  initial  submittal  of  the  licensee's 
emergency  plan  before  submitting  it  to 
NRC.  Sulwequent  plan  changes  need  not 
have  the  offsite  comment  period  imless 
the  plan  changes  affect  the  ofeite 
response  organizations.  The  Ucensee 
shall  provide  any  comments  received 
within  the  60  days  to  the  NRC  with  the 
emergency  plan. 

(15j  Offsite  assistance.  The 
appUcant's  emergency  plans  shall 
include  the  foUowin^: 

(i)  A  brief  description  of  the 
arrangements  made  for  requesting  and 
effectively  using  offsite  assistance  on 


site  and  provisions  that  exist  for  using 
other  organizations  capable  of 
augmenting  the  planned  onsite 
response. 

(li)  Provisions  that  exist  for  prompt 
commimications  among  principal 
response  organizations  to  offsite 
emergency  personnel  who  would  be 
responding  onsite. 

(lii)  Adequate  emergency  facilities 
and  equipment  to  support  the 
emergency  response  onsite  are  provided 
and  maintained. 

(iy)  Adequate  methods,  systems,  and 
eqiiipment  for  assessing  and  monitoring 
actual  or  potential  consequences  of  a 
radiological  emergency  condition  are 
available. 

(v)  Arrangements  are  made  for 
medical  services  for  contaminated  and 
injured  onsite  individuals. 

(vi)  Radiological  Emergency  Response 
Training  has  been  made  available  to 
those  offsite  who  may  be  caUed  to  assist 
in  an  emergency  onsite. 

(16)  Arrangements  made  for  providing 
information  to  the  public. 

(c)  For  an  ISFSI  that  is: 

(1)  located  on  the  site,  or 

(2)  located  within  the  exclusion  area 
as  defined  in  10  CFR  part  100,  of  a 
nuclear  power  reactor  Ucensed  for 
operaticm  by  the  Commission,  the 
emergency  plan  required  by  10  CFR 
50.47  shall  be  deemed  to  satisfy  the 
requirements  of  this  section. 

(d)  A  Ucensee  with  a  Ucense  issued 
under  this  part  may  take  reasonable 
action  that  departs  from  a  license 
condition  or  a  technical  specification 
(contained  in  a  license  issued  under  this 
part)  in  an  emergency  when  this  action 
is  immediately  needed  to  protect  the 
public  health  and  safety  and  no  action 
consistent  with  license  conditions  and 
technical  specifications  that  can  provide 
adeqiiate  or  equivalent  protection  is 
immediately  apparent. 

Dated  at  Rockville.  MD.  this  16th  day  of 
June  1995. 

For  the  U.S.  Nuclear  Regulatory 
Conunission. 
AadrvwL.  Bain, 

Acting  Secretary  of  the  Commissiexi. 
(FR  Doc.  95-15285  Filed  6-21-95;  8:45  am) 

MLUNQCOM  TSM-at-P 


INTERNATIONAL  TRADE 
COMMSSION 

19  CFR  Part  210 

FUing  of  Complaints  and  Supptomants 
to  Complaints  ANaging  Unfair 
Practicas  in  Import  Trade 

agency:  International  Trade 
Commission. 
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ACTION:  Final  rulemaking. 

SUMMARY:  The  Commission  hereby 
revises  its  final  rules  for  investigations 
and  related  proceedings  under  section 
337  of  the  Tariff  Act  of  1930  (19  U.S.C. 
1337).  The  revised  rules  require  section 
337  complainants  to  file  equal  numbers 
of  confidential  and  nonconfidential 
copies  of  their  complaints  and  to  file 
them  on  the  same  date.  The  revised 
rules  impose  the  same  requirements  for 
filing  supplements  to  complaints.  The 
revised  ndes  are  being  adopted  in 
response  to  concerns  expressed  by 
interested  members  of  the  pubUc  and  for 
the  piupose  of  streamlining  the 
administrative  process  by  improving  the 
speed  and  efficiency  of  the 
Commission's  distribution  and  service 
of  nonconfidential  copies  of  complaints, 
including  supplements  thereto. 
EFFECTIVE  DATE:  In  accordance  with  the 
30-day  advance  pubUcation  requirement 
imposed  by  5  U.S.C  553(d),  the 
effective  date  of  these  revised  rules  is 
July  24, 1995. 

FOR  FURTHER  INFORMATION  CONTACT:  P.N. 
Smithey,  Esq.,  Office  of  the  General 
Counsel,  U.S.  International  Trade 
Commission,  telephone  202-205-3061. 
Hearing-impaired  individuals  can 
obtain  information  concerning  the 
proposed  rulemaking  by  contacting  the 
Commission's  TDD  terminal  at  202- 
205-1810. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  August  1, 1994,  the  Commission 
published  final  rules  for  19  CFR  part 
210.  >  Final  rule  210.4(f)(3)(i)  imposed  a 
10-day  deadline  for  section  337 
complainants  to  file  nonconfidential 
copies  of  their  complaints  after  the 
confidential  version  was  filed. 

On  March  29. 1995.  the  Commission 
published  a  notice  containing  proposed 
revisions  to  the  part  210  rules  which 
would  require  section  337  complainants 
to  file  equal  numbers  of  confidential 
and  nonconfidential  copies  of  their 
complaints  and  to  file  them  on  the  same 
date.2  The  Customs  and  International 
Trade  Bar  Association  (CITBA)  was  the 
only  organization  that  responded  to  the 
notice  of  proposed  rulemaking.  The 
QTBA  expressed  approval  of  the 
proposed  rules. 

Section-by-Section  Analjrsis  of  the 
Revised  Rules 

The  commentary  that  preceded  the 
proposed  rules  in  the  notice  of  proposed 


rulemaking  pubUshed  on  March  29, 
1995,  constitutes  the  preamble  to  the 
revised  rules  set  forth  in  the  present 
notice.^ 

Revised  rule  210.52(e)  is  identical  to 
proposed  rule  210.52(e).  Revised  rules 
210.4(f)(3).  210.5(a).  and  210.8(a)  differ 
slightly  from  the  correspondingly 
numbered  proposed  rules.  The  proposed 
rules  required  complainants  to  file 
nonconfidential  copies  of  their 
complaints  concurrently  with  the 
confidential  copies.  Upon  further 
reflection,  the  Commission  decided  that 
revised  rules  210.4(f)(3),  210.5(a).  and 
210.8(a)  should  impose  the  same 
requirements  for  the  filing  of 
supplements  to  section  337  complaints. 

Regulatory  Anal3wis 

The  revised  rules  adopted  in  this 
notice  do  not  meet  the  criteria 
enumerated  in  section  3(f)  of  Executive 
Order  12866.*  and  therefore  do  not 
constitute  a  significant  regulatory  action 
for  purposes  of  that  Executive  Order. 

In  accordance  with  the  Regulatory 
Flexibility  Act.*  the  Commission  hereby 
certifies  '■'  that  the  revised  rules  set  forth 
in  this  notice  are  not  likely  to  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  business 
entities.  The  Commission  notes  that 
most  section  337  complainants  are  not 
small  businesses.  Moreover,  the  revised 
rules  merely  increase  the  number  of 
copies  that  section  337  complainants 
must  file  for  two  categories  of 
submissions:  Complaints  and 
supplements  to  coniplaints. 

In  any  event,  the  Regulatory 
Flexibility  Act  is  inappUcable  to  this 
rulemaking,  because  it  is  not  one  for 
which  a  notice  of  proposed  rulemaking 
was  required  under  5  U.S.C.  553(b)  or 
another  statute.^  Though  the 
Commission  chose  to  publish  such  a 
notice  on  March  29, 1995,  the  revised 
rules  are  "agency  rules  of  procedure  or 
practice"  and  thus  were  exempt  from 
the  notice  requirement  imposed  by  5 
U.S.C.  553(b). 

List  of  Subjects  in  19  CFR  Part  210 

Administrative  practice  and 
procedure.  Imports,  and  investigations. 
Investigations  of  unfair  acts  and  unfair 
methods  of  competiticm  in  U.S.  import 
trade. 

For  the  reasons  set  forth  in  the 
preamble,  the  U.S.  International  Trade 
Commission  hereby  amends  part  210  of 


I  59  FR  39020.  Part  n  (Aug.  1. 1994).  as  corrected 
by  59  FR  64286  [Dec.  14. 1994)  and  amended  by 
59  FR  67622  (Dec.  30.  1994). 

'60  FR  16067  (Mar.  29,  1996). 


'  See  the  Section-by-Section  analycis  of  the 
proposed  rules,  which  appeared  in  60  FR  at  16067- 
16088. 

*58  FR  51735.  Oct.  4.  1993. 

>5U.S.C  601  note. 

*  Pursuant  to  5  U.S.C.  605(b). 

'See 5  U.&C  603(a). 


title  19  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  210-ADJUDICATION  AND 
ENFORCEMENT 

1.  The  authority  citation  for  p>art  210 
continues  to  read  as  follows: 

Authority:  19  U.S.C  1333, 133S,  and  1337. 

2.  Paragraph  (f)(3)  of  §  210.4  is  revised 
to  read  as  follows: 

§  210.4   Wfltlen  eubfMeeiona; 
rapraeenlelioiis;  lancttowi. 


[t\  Specifications:  filing  of  documents. 

•  *  • 

(3)(i)  If  a  complaint,  a  supplement  to 
a  complaint,  a  motion  for  temporary 
reUef,  or  the  documentation  supporting 
a  motion  for  temporary  reUef  contains 
confidential  business  information  as 
defined  in  §  201.6(a)  of  this  chapter,  the 
complainant  shall  file  nonconfidential 
copies  of  the  complaint,  the  supplement 
to  the  complaint,  the  motion  for 
temporary  reUef,  or  the  documentation 
supporting  the  motion  for  temporary 
relief  concurrently  with  the  requisite 
confidential  copies,  as  provided  in 
§  210.8(a)  of  this  part. 

(ii)  Persons  who  file  the  foUowing 
submissions  that  contain  confidential 
business  information  covered  by  an 
administrative  protective  order,  or  that 
are  the  subject  of  a  request  for 
confidential  treatment,  must  file 
nonconfidential  copies  and  serve  them 
on  the  other  parties  to  the  investigation 
or  related  proceeding  within  10 
calendar  days  after  filing  the 
confidential  version  with  the 
Commission: 

(A)  A  response  to  a  complaint  and  all 
supplements  and  exhibits  thereto: 

(B)  All  submissions  relating  to  a 
motion  to  amend  the  complaint  or 
notice  of  investigation;  and 

(C)  All  submissions  addressed  to  the 
Commission. 

Other  sections  of  this  part  may  require, 
or  the  Commission  w  the  administrative 
law  judge  may  order,  the  filing  and 
service  of  nonconfidential  copies  of 
other  kinds  of  confidential  submissions. 
If  the  submitter's  abiUty  to  prepare  a 
nonconfidential  copy  is  dependent 
upon  receipt  of  the  nonconfidential 
version  of  an  initial  determination,  or  a 
Commission  order  or  opinion,  or  a 
ruUng  by  the  administrative  law  judge 
or  the  Commission  as  to  whether  some 
or  all  of  the  information  at  issue  is 
entiUed  to  confidential  treatment,  the 
nonconfidential  copies  of  the 
submission  must  bfi^led  within  10 
calendar  days  after  service  of  the 
(Dommission  or  administrative  law  judge 
document  in  question.  The  time  periods 
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for  filing  specified  in  this  paragraph 
apply  unless  the  Commission,  the 
administrative  law  judge,  or  another 
section  of  this  part  specifically  provides 
otherwise. 

•  •        •        •        • 

3.  Paragraph  (a)  of  §  210.5  is  revised 
to  read  as  follows: 

taias   ConfMential  business  miMmatton. 

(a)  Definition  and  submissimi. 
Confidential  business  information  shall 
be  defined  and  identified  in  accordance 
with  §  201.6  (a)  and  (c)  of  this  chapter. 
Unless  the  Commission,  the 
administrative  law  judge,  or  another 
section  of  this  part  states  otherwise, 
confidential  business  information  shall 
be  submitted  in  accordance  with 
%  201.8(b)  of  this  chapter.  In  the  case  of 
a  complaint,  any  supplement  to  the 
complaint,  and  a  motion  for  temporary 
relief  filed  under  this  part,  the  nimiber 
of  nonconfidential  copies  shall  be 
prescribed  by  §  210.8(a)  of  this  part 

•  •        •        •        • 

4.  Paragraph  (a)  of  §  210.8  is  revised 
to  read  as  follows: 

§2ia*   Cuiwiiencetnent ot pwtntttutton 


§210.52    Motions  for  temporary  relM^ 

»        •        •        •        * 

(e)  If  the  complaint,  the  motion  for 
temporary  relief,  or  the  documentation 
supporting  the  motion  for  temporary 
relief  contains  confidential  business 
information  as  defined  in  §  201.6(a)  of 
this  chapter,  the  complainant  must 
follow  the  procedure  outlined  in 
§§  210.4(a),  210.5(a).  201.6  (a)  and  (c). 
210.8(a),  and  210.55  of  this  part 

Issued:  June  13, 1995. 

By  Order  of  the  Commission. 
Donna  R.  Koehnk«, 
Secntary. 

(FR  Doc.  95-15179  Filed  6-21-95;  «;45  am) 
aiLUNaoooc  iwo-ot-^ 


(a)  Upon  receipt  of  complaint.  A 
preinstitution  proceeding  is  commenced 
by  filing  with  the  Secretary  a  signed 
original  complaint  and  the  requisite 
number  of  tnie  copies.  The  ccHnplainant 
shall  file  14  confidential  copies  of  the 
complaint,  14  nonconfidential  copies, 
plus  one  confidential  copy  and  one 
nonconfidential  copy  for  each  person 
named  in  the  complaint  as  violating 
section  337  of  the  Tariff  Act  of  1930. 
and  one  nonconfidential  copy  for  the 
government  of  each  foreign  coimtry  of 
any  person  or  persons  so  named.  The 
same  requirements  apply  for  the  filing 
of  a  supplement  to  the  complaint  If  the 
complainant  is  seeiung  temporary  relief, 
the  complainant  must  file  14 
confidential  copies  of  the  motion.  14 
nonconfidential  copies,  plus  one 
additional  confidential  copy  and  one 
additional  nonconfidential  copy  of  the 
motion  for  such  relief  for  each  proposed 
respondent,  and  one  nonconfidential 
copy  for  the  government  of  the  foreign 
country  of  the  projKJsed  respondent. 
The  additional  copies  of  the  complaint 
and  motion  for  temporary  relief  for  each 
proposed  respondent  and  the 
appropriate  foreign  government  are  to 
be  provided  notwithstanding  the 
procedures  applicable  to  a  motion  for 
temporary  reUef,  which  require  service 
of  the  complaint  and  motion  for 
temporary  relief  by  the  complainant. 

5.  Paragraph  (e)  of  %  210.52  is  revised 
to  read  as  follows: 


SOCIAL  SECURITY  ADMINISTRATION 
20  CFR  Pert  422 

niNoeeo-AEis 

Evidence  Required  for  Duplicate  SocM 
Security  NumtMr  Card 

agency:  Social  Secxuity  Administration 

(SSA). 

AcnOM:  Interim  rule. 


SUMMARY:  We  intend  to  conduct  a  pilot 
project  in  as  many  as  100  social  security 
offices  throughout  the  country  and  in  as 
many  as  10  teleservice  centers  to 
encourage  people  who  need  a  duplicate 
social  seciirity  number  (SSN)  card  to 
contact  us  by  phone  to  request  the 
duplicate  card.  We  are.  therefore, 
providing  an  exception  to  our  rule  in  20 
CFR  422.107(c)  on  the  corroborative 
evidence  of  identity  a  person  must 
submit  when  he  or  she  applies  few  a 
duplicate  SSN  card. 
EFFECTIVE  DATE:  This  regulation  is 
effective  on  Jime  22. 1995.  Since  this 
rule  grants  a  limited  exemption  from 
certain  requirements  for  issuing 
duplicate  SSN  cards,  the  30-day  delay 
in  effectuating  rules,  as  provided  by  5 
U.S.C  553(d).  does  not  apply.  We  v<all 
consider  any  comments  we  receive  by 
August  21, 1995  and  will  publish  a 
revised  final  regulation  if  public 
comments  warrant  it. 
ADDRESSES:  Comments  on  this  rule 
should  be  submitted  in  writing  to  the 
Commissioner  of  Social  Security,  P.O. 
Box  1585,  Baltimore,  MD  21235,  sent  by 
telefax  to  (410)  966-2830,  sent  by  E-mail 
to  "regulations®ssa.gov,"  or  deUvered 
to  the  Division  of  Regulations  and 
Rulings,  Social  Security  Administration, 
3-B-l  Operations  Building,  6401 
Security  Boulevard,  Baltimore.  MD 
21235,  between  8:00  a.m.  and  4:30  p.m. 
on  regular  business  days.  Comments 


received  may  be  inspected  during  these 
same  hours  by  making  arrangements 
with  the  contact  person  shown  below. 

Organizations  and  individuals 
desiring  to  submit  comments  on  the 
information  collection  requirements 
imder  the  "ftkperwork  Reduction  Act" 
should  submit  them  to  the  Office  of 
Management  and  Budget,  Office  of 
Information  and  Regulatory  Affairs. 
New  Executive  Office  Building,  Roam 
3208,  Washington,  DC.  20503, 
Attention:  Desk  Officer  for  SSA. 

The  electronic  file  of  this  document  is 
available  on  the  Federal  Bulletin  Board 
(FBB)  at  9  a.m.  on  the  date  of 
publication  in  the  Federal  Register.  To 
download  the  file,  modem  dial  (202) 
512-1387.  The  FBB  instructions  will 
explain  how  to  download  the  file  and 
the  fee.  This  file  is  in  Wordperfect  and 
will  remain  on  the  FBB  during  the 
comment  period. 

FOR  FURTHER  INFORMATIOM  CONTACT:  Jack 
Schanberger.  Room  3-B-l  Operations 
Building,  6401  Security  Boulevard, 
Baltimore.  MD  21235.  (410)  965-8471. 
SUPPLEMENTARY  INFORMATION:  Section 
205(c)(2)(B)(ii)  of  the  Act  provides  that 
an  applicant  for  an  SSN  must  submit 
such  evidence  as  may  be  necessary  for 
the  Commissioner  of  Social  Security 
(the  Commissioner)  to  establish  the 
applicant's  age.  citizenship  or  alien 
status,  and  true  identity.  Under  this 
provision,  the  applicant  most  also 
provide  evidence  that  the  Commissioner 
may  need  to  determine  which  (if  any) 
social  saauity  account  number  has 
previously  been  assigned  to  the 
appUcant.  This  provision  was  added  to 
the  Act  in  1972  (Pub.  L.  92-603)  to 
provide  instructions  for  assigning  SSNs. 
In  addition.  Pub.  L.  92-603  amended 
section  208  of  the  Act  to  provide 
penalties  for  anyone  who  knowingly, 
willfully,  and  with  intent  to  deceive 
uses  an  SSN  that  was  obtained  with 
false  information.  See  S.  Rep.  No.  92- 
1230  and  H.R.  Rep.  No.  92-1605. 92d 
Cong..  2d  Sess.  (1972). 

The  amendments  vrare  in  response  to 
the  expanding  use  of  the  SSN  and  a 
concern  about  its  misuse.  To  implement 
the  amendments,  we  increased  the 
security  of  the  procedures  we  used  for 
assignin^an  SSN.  We  also  pubUshed 
regulations  at  20  CFR  422.107(c)  which, 
among  other  things,  require  that  each 
applicant  for  an  original,  duplicate,  or 
corrected  SSN  card  must  submit 
documentary  evidence  of  identity.  The 
primary  purposes  for  requiring  an 
applicant  for  a  duplicate  SSN  card  to 
furnish  this  evidence  are  to  avoid 
assigning  more  than  one  SSN  to  a 
person  and  to  ensure  that  the  card  is 
issued  to  the  correct  person. 
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A  recent  report  by  SSA's  Inspector 
General  (IG).  entitled  "SSA  Field  Office 
Visitor  Workload."  indicates  that 
approximately  one-third  of  the  many 
people  who  visit  Social  Security  offices 
each  day  are  there  to  request  a  new  or 
duplicate  social  security  number  card. 
The  IG  report  suggested  that  individuals 
could  request  duplicate  cards  by 
telephone  or  by  mail,  thereby 
significantly  reducing  the  volume  of 
people  (approximately  8  million  per 
year)  who  visit  social  security  offices  to 
apply  for  original  or  dupUcate  SSN 
cards. 

In  a  continuing  attempt  to  furnish 
better  service  to  the  public,  we  will 
conduct  a  pilot  project  which  will 
enable  certain  individuals  to  apply  by 
phone  for  a  duplicate  SSN  card  Mrithout 
having  to  complete  and  sign  an 
application  and  take  or  mail  their 
identity  documents  to  a  social  seciuity 
office.  We  plan  to  conduct  the  pilot 
project  in  as  many  as  100  social  seauity 
field  offices  throughout  the  country  and 
in  as  many  as  10  teleservice  centers. 

We  are  modifying  the  evidentiary 
requirements  for  identity  in  20  CFR 
422.107(c)  for  this  project.  This  will 
enable  us  to  forgo  requesting  the 
corroborative  dociimentary  evidence  of 
identity  for  some  applicants  who 
request  a  duplicate  SSN  card.  The  pilot 
project  Mall  apply  to  U.S.  citizens  born 
in  the  U.S.  and  to  U.S.  citizens  bom 
outside  the  U.S.  who  have  previously 
presented  to  us  evidence  of  U.S. 
citizenship.  The  applicant  must  be  the 
number  holder  or  a  parent  applying  on 
behalf  of  his  or  her  minor  child  number 
holder. 

Because  of  our  enhanced  ability  to 
screen  by  electronic  means  an  appUcant 
requesting  a  dupUcate  SSN  card,  we 
believe  that  we  may  be  able  to  eUminate 
or  at  least  modify  our  ciirrent 
requirement  that  all  persons  applying 
for  a  dupUcate  SSN  card  must  submit  a 
signed  application  and  corroborative 
documentary  evidence  of  identity.  If  we 
find  that  this  evidence  and  the  signed 
application  are  no  longer  needed  in 
some  kinds  of  cases,  we  should  be  able 
to  provide  more  efficient,  more 
economical,  and  more  convenient 
service  to  the  pubUc,  while  at  the  same 
time  reducing  the  need  for  many  people 
to  apply  in  person  at  social  security 
offices  for  duplicate  SSN  cards.  We  will 
also  be  helping  businesses  with  their 
wage  reporting  obligations  by  ensuring 
that  their  employees  have  their  correct 
social  security  numbers. 

With  our  current  electronic  systems 
capabiUty,  we  believe  that  under  the 
interim  rule  we  will  be  able  to  comply 
with  the  evidentiary  requirements  of  the 
Act.  We  can  compare  the  information 


the  nimiber  holder  gives  when 
requesting  a  duplicate  card  with  the 
information  already  available  in  our 
electronic  records.  The  true  number 
holder  should  know  the  information 
contained  in  these  electronic  records. 
Therefore,  we  beUeve  it  is  reasonable  to 
treat  the  conforming  information 
provided  by  the  person  requesting  a 
duplicate  SSN  card  as  acceptable 
evidence  of  his  or  her  identity  within 
the  meaning  of  section  205(c)(2)(B)(u)  of 
the  Act.  If  our  records  do  not  confirm 
the  information  provided  by  the 
applicant,  we  will  require  that  he  or  she 
submit  corroborative  evidence  of 
identity  and  a  signed  appUcation  either 
by  mail  ot  in  person  to  an  SSA  office. 

If  we  decide  to  discontinue  this 
project  concerning  duplicate  SSN  cards, 
we  will  rescind  this  interim  rule.  If  we 
decide  to  expand  this  project,  we  will 
pubUsh  a  notice  in  the  Federal  Register. 
If  we  decide  to  implement  the 
procedures  nationally,  a  regulation 
reflecting  this  decision  will  be 
promulgated.  However,  before  deciding 
to  expand  the  test  or  implement 
nationally,  we  will  conduct  a  study  to 
determine  whether  the  pilot  procedures 
provide  sufficient  safeguards  against 
fraud. 

These  special  pilot  procedures  for 
issuance  of  duplicate  SSN  cards  will  not 
apply  to  aliens  who  request  such 
duplicate  cards,  because  pursuant  to  20 
CFR  422.107(e),  aUens  must  also  furnish 
proof  of  aUen  status  as  well  as  identity. 
Under  section  205(c)(2)(B)(i)(D  of  the 
Act,  the  Commissioner  must  take 
affirmative  measures  to  assure  that  SSNs 
are  assigned  to  certain  aUens.  Aliens  are 
assigned  SSNs  when  they  are  lawfully 
admitted  to  the  U.S.  as  permanent 
residents,  when  they  are  admitted  to  the 
U.S.  for  a  temporary  period  of  time  with 
authorization  to  work,  or  when  they 
receive  authorization  to  work 
subsequent  to  entry  into  the  United 
States.  The  Immigration  and 
Naturalization  Service  issues  to  aUens 
documentation  of  their  lawful 
admission  and  requires  that  an  aUen 
keep  that  documentation  on  his  or  her 
p>erson  at  aU  times.  Generally,  aUens  are 
required  to  submit  that  documentation 
to  us  as  proof  of  alien  status.  Therefore, 
aUens  will  need  to  take  their  INS 
documents  to  SSA  to  apply  for  a 
dupUcate  SSN  card. 

These  special  procedures  also  do  not 
apply  to  requests  for  corrected  SSN 
cards  because  the  corrected  information 
cannot  be  verified  on  our  records. 
Additionally,  these  procedures  do  not 
apply  to  (1)  foreign-bom  U.S.  citizens 
who  have  not  already  submitted 
evidence  of  dUzenship;  (2)  a  person 
applying  on  behalf  of  another  if  the 


appUcant  is  not  a  parent  applying  on 
behalf  of  his  or  her  minor  child;  and  (3) 
people  whose  address  is  an  in-care-of 
address,  a  post  office  box,  general 
deUvery,  or  a  suite. 

Regulatory  Procedures 

Justification  for  Interim  Rule  Without 
Proposed  Rule 

We  are  pubUshing  this  amendment  to 
the  regulations  as  an  interim  rule 
instead  of  a  proposed  rule.  The  Social 
Security  Administration  follows  the 
Administrative  Procedure  Act  (APA) 
notice  of  proposed  rulemaking  and 
pubUc  comment  procedures  specified  in 
5  U.S.C.  553  in  the  development  of  its 
regulaUons.  The  APA  provides 
exceptions  to  its  notice  and  public 
comment  procedures  when  an  agency 
finds  that  there  is  good  cause  for 
dispensing  with  such  procedures  on  the 
basis  that  they  are  impracticable, 
unnecessary,  or  contrary  to  the  pubUc 
interest.  We  have  determined  that, 
under  5  U.S.C.  553(b)(B),  good  cause 
exists  for  waiver  of  notice  of  proposed 
rulemaking  and  pubUc  comment 
procedures  in  this  instance  because  the 
use  of  such  procedures  to  provide  a  very 
limited  exception  to  the  evidentiary 
requirements  that  must  be  met  when  a 
person  requests  a  duplicate  SSN  card 
notice  is  unnecessary.  This  is  a  minor 
rule  of  limited  appUcabiUty  that  should 
be  of  Uttle  interest  to  the  general  public. 
We  do  not  believe  that  there  is 
significant  public  interest  in  whether 
persons  in  areas  where  this  pilot  project 
will  be  conducted  who  request 
dupUcate  SSN  cards  must  supply  signed 
applications  and  supportive 
documentary  evidence  of  their  identities 
when  they  request  dupUcate  SSN  cards. 

Executive  Order  (E.O.)  12866 

We  have  consulted  with  the  Office  of 
Management  and  Budget  (OMB)  and 
determined  that  this  rule  does  not  meet 
the  criteria  for  a  significant  regulatory 
action  under  EO.  12866.  Thus,  it  was 
not  subject  to  OMB  review. 

Regulatory  Flexibility  Act 

We  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  it  affects  only  the  issuing  of 
duplicate  SSN  cards  to  individuals. 
Therefore,  a  regulatory  flexibility 
analysis  as  provided  in  Pub.  L.  96-354, 
the  Regulatory  FlexibiUty  Act.  is  not 
required. 

Paperwork  Reduction  Act 

This  regulation  contains  a  new 
reporting  burden  in  section  422.107.  As 
required  by  section  3507  of  the 
Paperwork  Reduction  Act  of  1980.  we 
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will  submit  a  copy  to  the  Office  of 
Management  and  Budget  for  its  review. 

Pubhc  reporting  burden  for  this 
collection  of  infonnation  is  estimated  to 
average  2  minutes  pw  response.  This 
includes  the  time  it  will  take  to  read  the 
instructions,  gather  the  necessary  facts, 
and  provide  the  information.  If  you  have 
any  conunents  or  suggestions  on  this 
estimate,  write  to  the  Social  Security 
Administration.  ATTN:  Reports 
Clearance  Officer,  l-A-21  Operations 
Building,  Baltimore.  MD  21235. 

(Catalog  of  Federal  DcBnestic  Assistance 
Program  ^4o8.  96.001  Social  Security — 
Disability  Insurance;  96.002  Social 
Security — Retirement  Insurance:  96.004 
Social  Security — Survivors  Insiirance:  96.006 
Supplemental  Security  IncomeJ 

List  of  Sobiecta  in  20  CFR  Part  422 

Administrative  practice  and 
procedure;  Freedom  of  information; 
Organi2ation  and  functions 
(Govnnment  agencies);  Social  Security. 

Dated:  June  14, 1995. 
Shirley  S.  Qialar. 
Conunissioner  (^Social  Security. 

For  the  reasons  set  out  in  the 
preamble,  Subpart  B  of  Part  422  of  20 
CFR  Chapter  ED  is  amended  as  follows: 

PART  422-ORQANIZATION  AND 
PROCEDURES 

1.  The  authority  dtati(»i  for  Subpart 
B  is  revised  to  reed  as  follows: 

AudMrity:  Sacs.  20S.  702.  and  1143  of  the 
Social  Security  Act;  42  U.S.C  405,  902.  and 
1320b-13. 

2.  Section  422.107  is  amended  by 
adding  language  at  the  end  of  paragraph 
(c),  to  read  as  follows: 


#422.107    EvWancei 

(c)  Evidence  of  identity.  *  *  *  An 
applicant  for  a  duphcate  social  security 
niunber  card  who  is  a  U.S.  citizen  and 
who  resides  in  an  area  wdiera  the  Social 
Security  AdministraticHa  is  conducting  a 
pilot  project  on  the  issuance  of 
duplicate  cards  will  not  be  required  to 
sulHnit  a  signed  application  or 
corroborative  documoitary  evidence  of 
identity  if  the  Social  Security 
Administration  is  able  to  compare 
information  provided  by  the  applicant 
with  information  already  in  its  records 
and,  on  the  basis  of  this  comparison, 
decides  that  corroborative  documentary 
evidence  is  not  needed  to  establish  the 
applicant's  identity.  These  special 
procedures  do  not  apply  to  foreign-bom 
U.S.  citizens  who  have  not  already 
submitted  evidence  of  citizenship  to  us; 
to  a  person  applying  on  behalf  of 
another  if  the  applicant  is  not  a  parent 
applying  on  behalf  of  his  or  her  minor 


child:  and  to  people  whose  address  is  an 
in-careK)f  address,  a  post  office  box, 
general  delivery,  or  a  suite. 

•        *        *        •        • 

(FR  Doc  95-15301  Filed  6-21-95;  8:45  am] 
iaxMO  coos  4i«e-as-r 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  S10 

Now  Animal  Dniga;  Ctianga  of  Sponaor 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

action:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect  a 
change  of  sponsor  for  46  new  animal 
drug  applications  (NADA's)  from  Sanofi 
Animal  Health,  Inc.,  to  Rhone  Merieux, 
Inc 

^FECnVE  DATE:  ^me  22,  1995. 
FOR  FURTHER  MFORMATION  CONTACT: 
Judith  M.  Oliaro.  Center  for  Veterinary 
Medicine  (HFV-238).  Food  and  EMig 
Administration,  7500  Standish  PL, 
Rockville,  MD  208S5.  301-594-1737. 
SUPPLEMENTARY  INTOnMATION;  Sanofi 
Animal  Health.  Inc.,  7101  College  Blvd., 
Overland  Paric,  iCS  66210,  has  informed 
FDA  that  it  has  transferred  ovmership 
of,  and  all  rights  and  interests  in,  the 
following  approved  NADA's  to  Rhone 
Merieux.  Inc.  7101  College  Blvd.. 
Overland  Park.  KS  66210: 


NADA  nutrber 


NADAnuntMr 


Drug  name 


006-623 Caparwiate 

008-422 Seteen  Suspension 

010-092 QaMmycin'-50P  Prenw 

010-346 Coinbulhat  Powder 

012-123 GaUmyein-IOO. 

QaimycinLA 

EryttWD-200 


033-157 
036-157 

035-455 
035-456 
038-241 
038-242 
038-624 
038-661 

040-040 
041-955 
044-756 
045-416 
048-287 


Speciam  Scour  HaN 
QaWmycin  PouRry  For- 
mula 
Qalimycir>-36/Dry 
QaKmydn  36  Stetite 
Erylhro  ^ZOA^-ARS  Add 
Erythro  ♦AMP+ETHO 
Pro-<aallimycin-10 
Spectam  Water  Soiubie 

Conceolrate 
Spectam  Infection 
Erythromycin  Prefmx 
Bulatron  Tablets 
Butatron  Iniection 
Oxytetracydine-SO  In^ 
tion 


Drug  name 


055-002 Chloramphenicol  Iniection 

055-059 Viceton  Tablets 

065-275 PentcJHin  VK  Filmtab 

065-276 Veesyn  Granules  tor  Oral 

SokHion 
065-383 Procaine  G  Peniciliin 

Mastitis  Tubes 
065-384 Procaine  Q  Penicillin 

Mastitis  Tubes 

093-483 Spectan^lniecttfile 

093-515 Spectam  Tablets 

095-218 Dexamethasone  Tablets 

097-397 Syncro-Mate-B 

098-379 Cystorelin  Infectable 

1 00-1 28 Medip^  Tylan  1 0 

101-690 Erythro-1 00  Injectable 

102-656  ..- -.    Qanmydn  PouNry  For- 
mula 
107-506 Caibam  Tablets  &  FHm 

Coated  Tablets 

113-510  ..- Equipalazone 

118-032 Carbarn  Palatabs 

1 18-979 Butatron  Oral  Gel 

1 1 9-1 42 Injectable  Iron  1 0% 

120-615 Sustain  HI  Calf  &  Catde 

Bolus 
123-815 .    Dexamettiasone  Sodium 

Ptiosphate  Injection 

124-241  Oxytocin  Injection 

126-604 Nitrozone  Ointment 

128-088 Dexamethasone  Sterile 

Sdulion 

134-930 Syncr»Matfr« 

200-060  „ Neomycin  325  Solut)le 

Powder 

200-103 „ „    Penicillin  G  Potassium 

200-147 Qertamidn  SuMate  li^eo- 

tion 

Accordingly,  FDA  is  amending  the 
regulations  in  21  CFR  510.600(c)(1)  and 
(c)(2)  to  reflect  the  change  of  sponsOT. 
The  drug  labrier  code  assigned  to  Sanofi 
Animal  Health,  Inc.,  is  being  retained  as 
the  drug  labeler  code  for  Rhone 
Merieux,  Inc. 

List  of  Sabjecle  in  21  CFR  Part  519 

Administrative  practice  and 
procedure.  Animal  drugs.  Labeling, 
Reporting  and  reoMxikaeping 
requirsmmts. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  imder 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  510  is  ammded  as  follows: 

PART  510— NEW  ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  SIO  continues  to  read  as  follows: 

Authority:  Sees.  201,  301,  501.  502.  503. 
512.  701,  721  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (21  U.S.C  321,  331,  351,  352, 
353,  360b,  371,  379e). 
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$510,600    [Amended] 

2.  Section  510.600  Names,  addresses, 
and  drug  labeler  codes  of  sponsors  of 
approved  applications  is  amended  in 
the  table  in  paragraph  {c){l)  by 
removing  the  entry  for  "Sanofi  Animal 
Health,  Inc."  and  by  alphabetically 
adding  a  new  entry  for  "Rhone  Merieux, 
Inc.,  7101  College  Blvd.,  Overland  Park, 

KS  66210 050604"  and  in  the  table  in 

paragraph  (c)(2)  in  the  entry  for,  ' 
"050604"  by  removing  the  sponsor 
name  "Sanofi  Animal  Health,  Inc."  and 
adding  in  its  place  "Rhone  Merieux, 
Inc.,  7101  College  Blvd.,  Overland  Park. 
KS  66210". 

Dated:  June  12, 1995. 
GeM^B  A.  Mitclieii. 

Director,  Office  of  Siuveillance  and 
Compliance,  Center  for  Veterinary  Medicine. 
|FR  Doc.  95-15241  Filed  6-21-95;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

21  CFR  Parts  1307, 1309, 1310, 1313 
and  1316 

[DEANa112F] 

RIN1117-AA23 

Implementation  of  the  Domestic 
Chemical  Diversion  Control  Act  of 
1993  (PL  103-200) 

AGENCY:  Drug  Enforcement 
Administration  (DEA),  Justice. 
ACTION:  Final  rule. 

SUMMARY:  This  final  rule  establishes 
regulations  to  implement  the  Domestic 
Chemical  Diversion  Control  Act  of  1993 
(DCIXIA  or  Act).  These  regulations 
provide  additional  safeguards  to  prevent 
and  detect  the  diversion  of  listed 
chemicals  by  illicit  drug  manufacturers. 
EFFECTIVE  DATE:  August  21, 1995. 
Persons  seeking  registration  must  apply 
on  or  before  October  5, 1995  in  order  to 
continue  their  business  pending  final 
action  by  DEA  on  their  application. 
FOR  FURTHER  INFORMATION  CONTACT:  G. 
Thomas  Gitchel,  Chief,  Liaison  and 
Policy  Section,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration,  Washington,  D.C. 
20537,  Telephone  (202)  307-7297. 
SUPPLEMENTARY  INFORMATION:  On 
October  13, 1994,  DEA  published  a 
notice  of  proposed  rulemaking  (NPRM) 
entitled  Implementation  of  the  Domestic 
Chemical  Diversion  Control  Act  of  1993 
(Pub.  L.  103-200)  in  the  Federal 
Register  (59  FR  51887).  The  NPRM 
proposed  to  amend  Title  21,  Code  of 


Federal  Regulations  (21  CFR)  by  adding 
a  new  Part  1309,  relating  to  the 
registration  of  List  I  chemical 
manufacturers,  distributors,  retail 
distributors,  importers  and  exporters; 
revising  Parts  1310  and  1313  to  amend 
the  recordkeeping  and  rep>orting 
requirements  for  domestic  as  well  as 
import/export  activities;  adding  new 
procedures  with  respect  to  the 
exemption  of  regulated  chemicals, 
including  chemical  mixtures  and  certain 
drug  products  that  are  mariceted  under 
the  Food.  Drug  and  Cosmetic  Act; 
adding  new  procedures  regarding 
"brokers",  "traders"  and  "international 
transactions";  and  revising  Part  1316 
with  respect  of  DEA's  administrative 
inspection  authority. 

There  are  two  additional  notices  that 
DEA  has  published  in  the  Federal 
Register  that  relate  to  these  regulations. 
On  March  24, 1994  an  Interim  Rule 
notice  entitled  Provisional  Exemption 
From  Registration  for  Certain  List  I 
Chemical  Handlers  was  published  in  the 
Federal  Register  (59  FR  13881).  This 
rule  grants  a  temporary  exemption  bom 
the  registration  requirements  of  the 
DCDCA.  The  exemption  will  remain  in 
effect  for  any  person  who  files  with  DEA 
a  properly  completed  application  for 
registration  on  or  before  October  5, 
1995,  until  such  a  time  as  DEA  takes 
final  action  on  their  application. 

DEA  published  the  second  notice  in 
the  Federal  Register  on  December  9, 
1994,  (59  FR  63738)  withdrawing,  for 
further  study.  Sections  1310.05(d)  and 
1310.06(h),  which  relate  to 
manufacturer  reports,  and  Sections 
1310.12  and  1310.13,  which  relate  to  the 
exemption  of  chemical  mixtures.  The 
regulations  regarding  manufacturer 
reports  and  the  exemption  of  chemical 
mixtures  will  be  re-proposed  at  a  later 
date  following  additional  consultations 
with  the  affected  chemical  industry. 
Formal  comments  that  were  received  in 
response  to  the  NPRM  regarding  the 
withdrawn  sections  will  be  given 
consideration  in  the  redrafting  of  a  new 
proposal  for  these  sections. 

Regulatory  Flexibility  and  Small 
Business  Impact 

As  required  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601,  et  seq.), 
DEA  addressed  in  detail  regulatory 
flexibility  and  small  business  impact  as 
part  of  the  NPRM.  The  NPRM  discussed 
the  difficulty  in  determining  with 
certainty  how  many  persons  would 
continue  to  handle  regulated  ephedrine 
drug  products,  and  thus  be  subject  to 
the  regulations.  This  is  due  to  the 
rapidly  changing  market  affected  by 
state  laws  restricting  the  availability  of 
ephedrine,  the  availability  of  alternative 


products  that  are  not  regulated,  and  the 
intent  of  the  IXnXIA  to  eliminate  sales 
to  clandestine  laboratories. 

No  comments  were  received  on  this 
topic  or  on  DEA's  estimate  of  the 
number  of  persons  that  will  seek 
registration  to  handle  regulated 
ephedrine  drug  products.  Since 
publication  of  the  NPRM,  the  number  of 
states  taking  restrictive  actions  has 
increased.  DEA  is  now  aware  of  twelve 
states  that  have  enacted  laws  controlling 
regulated  ephedrine  drug  products, 
eleven  by  making  them  either 
prescription  only  or  a  controlled 
substance,  and  one  by  setting  state 
hcensure  and  reporting  requirements. 
An  additional  four  states  have  recently 
introduced  legislation  to  control  the 
products,  three  by  making  them  a 
controlled  substance  and  one  by  setting 
age  restrictions^and  requiring  reports  of 
all  transactions.  In  adchtion,  E>EA  has 
documented  that  several  wholesalers  of 
regulated  ephedrine  drug  products,  the 
primary  source  of  supply  for  retail 
distributors,  have  changed  their  product 
line  to  combination  products  that  are 
not  subject  to  regulation.  Finally,  recent 
reports  that  the  Food  and  Drug 
Administration  (FDA)  is  considering 
moving  ephedrine  into  the  prescription 
drug  category  may  further  influence 
persons  handling  ephedrine  drug 
products.  Under  the  circumstances,  the 
number  of  retail  distributor  applicants 
under  the  DCEKZA  remains  uncertain. 

hi  the  NPRM,  DEA  was  able  to 
provide  relief  from  the  chemical 
registration  requirement  for'pwrsons 
handling  regulated  ephedrine  drug 
products  who  are  already  registered 
with  DEA  to  engage  in  similar  activities 
with  controlled  substances.  In  addition, 
manufacturers  of  List  I  chemicals  for 
internal  use,  with  no  subsequent 
distribution  or  exportation  of  the 
chemical,  were  also  exempted  from  the 
registration  requirement.  Both  of  these 
proposals  have  been  retained  in  the 
final  rule.  Consideration  was  also  given 
to  exempting  retail  distributors  from  the 
registration,  recordkeeping  and 
reporting  requirements.  However,  such 
an  action  would  negate  the  purpose  of 
the  DCDCA  by  leaving  a  significant 
portion  of  the  sales  of  regulated 
ephedrine  drug  products  unregulated. 

Following  submission  and  review  of 
■the  comments  concerning  the  proposed 
regulations,  two  requirements  were 
identified  which  DEA  determined  could 
be  removed  from  the  final  regulations  to 
reduce  the  impact  of  compliance 
without  compromising  the  control  goals 
of  the  DCDCA.  The  proposals  were  the 
reporting  requirement  for  sales  of  375 
dosage  units  or  more  of  regulated 
ephedrine  drug  products  (proposed 
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Section  1310.05(a)(2))  and  the 
restrictions  regarding  employment  of 
certain  persons  (proposed  Section 
1309.72).  These  proposals  have  been 
removed  from  this  final  rule. 

Further.  DEA  also  determined  that  the 
prop>osed  regulations  regarding 
manufacturer  reporting  (proposed 
Sections  1310.05(d)  and  1310.06(h))  and 
the  exemption  of  chemical  mixtures 
(proposed  Sections  1310.12  and 
1310.13)  could  result  in  a  greater  than 
anticipated  burden  and,  possibly,  a 
duplicative  reporting  requirement,  for 
the  industry.  The  requirements  were 
withdrawn  by  notice  published  in  the 
Federal  Register  on  December  9. 1994, 
(59  FR  63738)  for  reassessment  and 
redrafting  following  consultation  with 
the  affected  industry. 

DEA  has  endeavored,  within  the 
requirements  and  goals  of  the  DCDCA, 
to  limit  the  impact  of  these  regulations 
on  the  affected  industry.  In  some 
instances,  as  discussed  below  in  the 
responses  to  specific  comments  (e.g., 
separate  registration  for  separate 
locations)  the  specific  language  of  the 
DCDCA  established  the  parameters  of 
control.  However,  in  other  areas,  DEA 
has  been  able  to  take  additional  steps  in 
these  final  regulations  to  lessen  the 
impact  of  the  DCDCA 's  requirements  on 
the  affected  industry,  while 
simultaneously  carrying  out  the 
chemical  control  mandate  of  the 
DCDCA. 

Public  Comments 

A  total  of  22  conunents  were 
submitted  regarding  the  proposed 
rulemaking.  While  the  general  tone  of 
the  comments  was  supportive  of  efforts 
to  prevent  the  flow  of  Usted  chemicals 
to  clandestine  laboratories,  the 
commentors  raised  a  number  of 
concerns  regarding  certain  provisions  of 
the  proposed  regulation,  as  follows: 

Registration 

1.  Six  comments  objected  to  the 
requirement  in  Section  1309.23  that  a 
separate  registration  be  obtained  for 
each  location  at  which  List  I  chemical 
activities  are  carried  out.  The  comments 
suggested  that  DEA  allow  companies  to 
obtain  a  single  registration,  with 
attendant  fee.  for  multiple  locations  or 
activities. 

The  law  is  f  eci fie  on  this  point.  The 
DCDCA  requires  that  a  separate 
registration  be  obtained  at  each  location 
at  which  List  I  chemicals  are 
distributed,  imported  or  exported  (21 
U.S.C.  822(e)  and  958(h)).  In  accordance 
with  the  requirements  of  the  Office  of 
Management  and  Budget  (OMB) 
Circular  A-25,  the  costs  associated  with 


each  preregistration  investigation  must 
be  recovered  through  the  fees. 

2.  Four  comments  noted  the  chemical 
industry's  practice  of  storing  and 
distributing  chemicals  trom 
independently  operated  warehouses. 
These  commentors  questioned  how  the 
requirement  for  separate  registrations 
for  separate  locations  would  apply  to 
these  warehouses. 

In  reviewing  these  comments,  there 
appeared  to  be  some  confusion 
regarding  whether  the  commentors  were 
addressing  warehouse  activities  that 
involved  List  I  chemicals  or  List  II 
chemicals.  In  subsequent  contacts  with 
commentors  for  clarification.  DEA  was 
able  to  specifically  identify  only  two 
comments  involving  warehouses  that 
handle  List  I  chemicals.  DEA  wishes  to 
clarify  that  the  registration  requirement 
applies  only  to  the  distribution, 
importation  or  exportation  of  List  I 
chemicals.  Activities  involving  List  II 
chemicals  are  not  subject  to  the 
registration  requirement. 

With  respect  to  the  use  of 
independently  owned  warehouses,  the 
Controlled  Substances  Act  (CSA),  as 
amended,  exempts  warehousemen  from 
the  registration  requirement  (21  U.S.C. 
802(39).  822(c)(2),  and  957(b)(1)(B))  for 
activities  carried  out  in  the  normal 
course  of  their  business.  Instead,  the 
p>erson  who  distributes  List  1  chemicals 
from  independently  owned  warehouses 
must  register  at  each  location  and 
ensure  that  the  other  chemical  control 
requirements,  including  security,  record 
keeping,  reporting,  etc.,  for  their 
products  are  met  while  under  the 
supervision  of  the  non-registered 
warehouseman. 

3.  One  comment  questioned  what 
procedures  would  apply  if  more  than 
one  chemical  company  stored  and 
distributed  chemicals  from  a  single 
warehouse,  and  whether  separate 
registrations,  if  required,  would  resuh  in 
duplicative  fees. 

Each  person  who  distributes,  imports 
or  exports  a  List  I  chemical  must  register 
with  DEA  for  each  separate  location  at 
which  such  activities  are  carried  out.  If 
more  than  one  person  independently 
carries  out  such  activities  at  the  same 
location,  then  each  person  must  obtain 
a  registration  for  their  activities  at  that 
location.  Each  application  would  be 
subject  to  a  separate  pre-registration 
investigation  that  would  require,  among 
other  things,  a  visit  to  the  applicant's 
business  offices  (which  in  this 
circumstance  would  be  separate  from 
the  warehouse).  Therefore,  the  fees 
would  not  be  duplicative.  The  fees  for 
registration  are  based  on  the  costs 
associated  with  the  registration,  as  set 
forth  in  the  NPRM.  DEA's  experience  in 


working  with  the  chemical  industry 
indicates  this  is  a  rare  business  practice 
with  respect  to  List  I  cherhicals. 

4.  Two  comments  questioned  the 
impact  that  registration  would  have  on 
research  and  development  (R&D) 
activities  that  were  described  by  the 
commentors  as  involving  "very  small 
quantities"  of  chemicals  in  mixtures 
that  may  be  sent  to  laboratories  for 
physical  property  or  performance 
testing. 

The  DCDCA  does  not  require 
registration  for  research  or  development 
activities,  only  distributing,  importing 
or  exporting.  Thus  laboratories 
performing  such  testing  would  not  be 
subject  to  the  registration  requirement 
for  research  and  development  activities. 
Further,  the  products  referenced  by  the 
commentors  are  chemical  mixtiu^s, 
therefore,  they  will  be  subject  to  the 
chemical  mixture  exemption  regulations 
that  are  being  developed.  It  is  DEA's 
intent,  to  the  extent  possible,  that  the 
distribution  of  such  mixtures  to 
laboratories  for  testing  be  exempted 
from  the  registration  requirement. 

5.  Two  comments  expressed  concern 
that  manufacturers  would  be  forced  to 
suspend  their  activities  due  to  delays  in 
the  approval  of  their  registrations. 

Early  in  the  regulatory  development 
process,  DEA  recognized  that  the 
demands  of  establishing  a  new 
registration  program  would  require  a 
transitional  procedure  that  did  not 
disrupt  ongoing  legitimate  business 
activities.  As  a  consequence,  DEA 
published  a  notice  in  the  Federal 
Register  on  March  24,  1994  (59  FR 
13881),  that  provides  a  temporary 
exemption  firom  the  registration 
requirement.  Any  person  who  submits  a 
proper  application  for  registration  on  or 
before  October  5, 1995  will  remain 
exempt  from  the  registration 
requirement  until  DEA  takes  final  action 
regarding  their  application.  There  is  no 
cause  for  current  legitimate 
manufacturers  to  be  concerned  that  they 
will  have  to  suspend  their  activities 
pending  issuance  of  their  registrations. 

6.  Two  comments  questioned  how  the 
registration  requirement  would  apply  to 
manufacturers  of  non-regulated 
chemicals  that  contain  List  I  chemicals 
as  either  unintentional  by-products  or 
impurities. 

This  concern  has  been  raised  with 
respect  to  the  application  of  chemical 
diversion  control  requirements  on  a 
number  of  occasions  in  the  past.  The 
manufacture  of  a  List  I  chemical  as  an 
unintentional  by-product  during  the 
manufacture  of  another  chemical  does 
not  require  registration,  so  long  as  the 
List  I  chemical  is  not  distributed  or 
exported.  As  to  the  presence  of  List  I 
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chemicals  as  impurities  in  non- 
regulated  products,  it  is  DEA's 
understanding  that  the  impurities  are 
present  only  in  trace  amoimts.  It  is  not 
DEA's  intent  that  the  distribution  of 
non-regulated  chemicals  that  contain 
trace  amounts  of  List  I  chemicals  as 
unintentional  by-products  of  the 
manufacturing  process  be  subject  to  the 
registration  requirement. 

7.  One  comment  suggested  that  if  the 
Food  and  Drug  Administration  (FDA) 
removes  ephedrine  from  over-the- 
counter  status,  the  primary  reason  for, 
and  economic  foundation  of,  the 
registration  program  would  be  removed 
through  the  elimination  of  the  need  to 
register  and  collect  fees  from  the 
estimated  10,000  retail  distributors  that 
handle  ephedrine  drug  products  that  are 
regulated  as  List  I  chemicals.  The 
comment  urged  that  if  such  a 
circiunstance  occurs,  DEA  should 
withdraw  the  registration  requirement. 

The  DCEXHA  requires  registration  of 
any  person  who  distributes,  imports  or 
exports  any  List  I  chemical  and  was  not 
intended  solely  to  control  the 
distribution  of  regulated  ephedrine  drug 
products.  DEA's  chemical  control 
program,  including  registration,  applies 
to  all  List  I  chemicals.  The  potential 
elimination  of  the  need  to  register  retail 
distributors  of  ephedrine  drug  products 
would  not  change  the  purpose  of  the 
program.  Secondly,  the  FDA  action  is 
only  speculative  at  this  time,  and  its 
subsequent  impact,  if  passed,  is  even 
more  uncertain.  However,  OMB  Circular 
A-25  requires  the  review  of  all  fees 
every  two  years.  Under  this  review,  any 
major  change  in  the  registration 
population  would  require  reassessment 
of  the  fees  for  other  registrants.  Any 
change  to  the  fees  would  be  subject  to 
notice  and  comment. 

8.  One  comment  characterized  the 
registration  of  sites  that  manufacture 
List  I  chemicals  as  unnecessary,  since  it 
duplicates  existing  site  reporting 
requirements  under  other  Federal  laws. 
A  second  comment  questioned  the  need 
for  a  pre-registrant  investigation  and  fee 
for  high  volume  manufacturers. 

The  DCDCA  requires  persons  who 
distribute,  import  or  export  a  List  I 
chemical  to  obtain  a  registration  and 
requires  that  DEA  determine  if  such 
registration  would  be  in  the  public 
interest  pursuant  to  the  criteria  set  forth 
in  Section  823(h)  of  the  Act.  The  pre- 
registrant  investigation  must  be 
conducted  to  determine  whether  the 
criteria  regarding  the  public  interest  are 
met.  The  required  fee  is  assessed  to 
cover  the  costs  of  that  investigation. 

9.  One  comment  requested 
clarification  of  the  exemption  from 
chemical  registration  found  in  Section 


1309.25,  for  companies  that  are 
registered  with  DEA  to  handle 
controlled  substances. 

A  controlled  substance  registrant  that 
distributes,  imports  or  exports  a  List  I 
chemical,  other  than  a  regulated  drug 
product  that  may  be  marketed  or 
distributed  under  the  Food,  Drug,  and 
Cosmetic  Act  (FDCA),  must  obtain  a 
chemical  registration  for  such  activities. 
The  exemption  in  Section  1309.25 
applies  only  to  controlled  substance 
registrants  who  engage  in  similar 
activities  with  a  regulated  drug  product 
that  may  be  marketed  or  distributed 
under  the  FDCA.  The  exemption  is 
directed  at  the  approximately  65,000 
pharmacies  and  others  who  are  already 
registered  with  DEA  under  the  CSA,  so 
as  to  avoid  a  duplicative  registration 
requirement  on  these  registrants.  In 
response  to  this  comment  and  to  help 
clarify  the  provisions  of  the  exemption. 
Section  1309.25  has  been  amended  to 
specify  that  the  exemption  applies  only 
to  activities  involving  drug  products 
that  may  be  marketed  or  distributed 
imder  the  Food,  Drug  and  Cosmetic  Act, 
that  are  regulated  as  List  I  chemicals 
pursuant  to  Section  1310.01(f)(l)(iv). 

10.  One  comment  expressed  concerns 
that  the  regulations  will  require  persons 
who  handle  exempt  chemical  mixtures 
containing  List  I  chemicals  to  register. 

The  proposed  Section  1310.13,  which 
was  withdrawn  for  re-publication  at  a 
later  date,  established  that  the  chemical 
mixtures  exempted  by  the 
Administrator  would  not  be  subject  to 
the  registration,  recordkeeping, 
reporting,  and  import/export  provisions 
of  the  Act.  It  is  DEA's  intention  that  the 
same  provision  will  be  included  in  the 
new  chemical  mixture  exemption 
regulations.  In  the  interim,  chemical 
mixtures  will  be  exempt  until  the 
exemption  regulations  are  promulgated. 
However,  creation  of  a  chemical  mixture 
for  the  purpose  of  evading  the 
requirements  of  the  CSA  is  a  violation 
of  CSA  (21  U.S.C.  843(a)(8).  subject  to 
a  penalty  of  imprisonment  for  not  more 
than  four  years,  a  fine  of  $30,000,  or 
both. 

Brokers  and  Traders 

11.  Three  comments  fouind  the 
definition  of  "broker"  and  "trader"  in 
Sections  1310.01(k)  and  1313.02(m)  to 
be  overly  broad.  Specifically, 
subparagraph  (3)  of  each  section  may  be 
read  as  covering  any  action,  whether 
deliberate  or  inadvertent,  that  results  in 
an  international  transaction  taking 
place,  i.e.,  a  chemical  distributor 
provides  a  foreign  customer  with  a  list 
of  possible  sources  for  a  chemical  that 
the  distributor  does  not  carry,  thus 
"bringing  together  a  buyer  and  a  seller." 


DEA  agrees  that  the  definition  is  not 
intended  to  cover  such  circiunstances. 
DEA  has  amended  the  wording  of 
subparagraph  (3)  of  the  definition  to 
read  "Fulfilling  a  formal  obligation  to 
effect  the  transaction  by  bringing 
together  a  buyer  and  seller,  a  buyer  and 
transporter,  or  a  seller  and  transporter; 
or  by  receiving  any  form  of 
compensation  for  so  doing." 

12.  One  comment  requested 
clarification  of  whether  import  brokers 
and  freight  forwarders  would  be 
considered  brokers  or  traders. 

Brokers  and  traders  are  defined  as 
U.S.  based  persons  who  assist  in 
arranging  international  transactions  in 
listed  chemicals;  the  definition  does  not 
apply  to  domestic  transactions, 
including  imports  into  or  experts  from 
the  United  States.  Further,  brokers  and 
traders,  as  defined,  do  not  take 
possession  of  listed  chemicals.  Under 
the  circumstances,  U.S.  based  import 
brokers  and  freight  forwarders  would 
not  be  considered  brokers  or  traders,  as 
defined,  while  acting  in  the  normal 
course  of  their  business.  However,  it 
must  be  understood  that  imports, 
exports  and  distributions  of  listed 
chemicals  are  subject  to  other 
provisions  of  the  CDTA  and  IXDCA  and 
a  regulated  person  is  responsible  for 
those  transactions. 

Security  ProTisions 

13.  Two  comments  questioned  the 
appropriateness  of  the  proposed  Section 
1309.72,  which  concerns  employment  of 
persons  who  have  been  convicted  of  a 
felony  relating  to  controlled  substances 
or  listed  chemicals  or  have  been  subject 
to  a  denial,  suspension  or  revocation  of 
a  DEA  registration.  One  comment  raised 
the  issue  of  whether  the  requirements 
violate  occupational  safety  and  health, 
privacy,  and  non-discrimination  laws. 
The  other  pointed  out  that  in  the 
absence  of  the  stringent  secimty  and 
storage  requirements  applied  to 
controlled  substances,  a  far  greater 
number  of  personnel  would  have  access 
to  List  I  chemicals,  such  as  ephedrine, 
thus  increasing  the  burden  required  to 
satisfy  the  requirements  of  this  section. 

DEA  agrees  that  the  lack  of 
restrictions  regarding  possession  of  List 
I  chemicals  makes  it  difficult  to  employ 
comprehensive  screen  practices  for  all 
potential  employees  as  proposed  in 
Section  1309.72.  However,  registrants 
must  employ  safeguards  to  prevent  List 
I  chemicals  from  being  diverted  from 
their  businesses  into  the  illicit  traffic. 
DEA  is,  therefore,  withdrawing  the 
proposal  prohibiting  such  employment, 
and  in  its  place  establishing  that 
registrants  must  exercise  caution  in 
their  employment  practices  regarding 
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persons  who  have  been  convicted  of  a 
felony  relating  to  controlled  substances 
or  listed  chemicals,  or  have  been  subject 
to  denial,  suspension  or  revocation  of  a 
DEA  registration.  The  registrant  must 
understand  that  if  an  employee  diverts 
a  listed  chemical,  the  registrant  may  be 
subject  to  a  revocation  action.  The 
registrant  must  assess  the  risks  involved 
in  employing  such  a  person  and,  in  the 
event  of  employment,  institute 
procedures  to  limit  the  potential  for 
diversion  of  List  I  chemicals  by  such  an 
employee. 

14.  One  comment  requested  that  DEA 
provide  comprehensive  guidance 
regarding  assessment  of  security 
measures  as  outlined  in  Section 
1309.71(b). 

List  1  chemical  handlers  vary  greatly 
in  size,  type  of  business  and  volume 
handled.  Under  such  circimistances,  it 
would  not  be  desirable  to  estabUsh 
specific,  inflexible  security  controls  and 
procedures.  The  factors  outUned  in 
Section  1309.71(b)  provide  a  general 
framework  of  elements  that  allow 
potential  registrants  flexibility  in 
assessing  the  potential  threat  of 
diversion  and  to  determine  measures 
necessary  to  prevent  diversion.  DEA  has 
made  and  will  continue  to  make 
available  additional  suggestions 
regarding  security  in  separate 
publications  for  the  chemical  industry. 
In  addition,  as  set  forth  in  Section 
1309.71(c).  an  appUcant  or  registrant 
may,  following  development  of  a 
proposed  system  of  controls  and 
procedures,  submit  materials  and  plans 
regarding  the  system  to  DEA  for 
assessment. 

15.  One  comment  opposed  the 
proposal  that  retailers  stock  ephedrine 
drug  products  that  are^regulated  as  List 
I  chemicals  behind  a  counter  on  the 
basis  that  this  requirement  creates  a 
third  class  of  drugs  (Section 
1309.71(a)(2)). 

DEA  is  regulating  a  List  I  chemical, 
not  a  drug.  Section  1309.71(a)(2) 
provides  a  basic  security  measure  for  a  . 
List  I  chemical  that  is  known  to  have 
been  diverted  from  both  the  retail  and 
wholesale  levels  for  the  purposes  of 
manufactiuing  illicit  controlled 
substances.  The  section  does  not 
prohibit  any  person  from  purchasing  the 
product  or  establish  any  restrictive 
requirements,  such  as  sale  by 
prescription  only,  that  must  be  met  by 
the  purchaser.  The  requirement  simply 
provides  an  additional  means  of 
controlhng  diversion  without  restricting 
public  access  to  the  product. 


Section  1313.12    Requirement  of  486 
for  Imports 

16.  One  comment  questioned  the  need 
for  advance  notice  of  importation  in 
cases  of  a  return  of  a  previously 
exported  listed  chemical  and  suggested 
that  manufacturers  be  exempted  from 
this  requirement  for  the  return  of 
chemicals  which  they  exported. 

DEA  previously  recognized,  under  the 
1988  Chemical  Diversion  and 
Trafficking  Act,  that  exports  of  Usted 
chemicals  might  be  rejected  or 
otherwise  imdeliverable,  requiring  that 
they  be  returned  to  the  U.S.  exporter. 
Existing  Section  1313.22(e)  provides 
that  exports  of  listed  chemicals  that  are 
refused,  rejected,  or  otherwise  deemed 
undeliverable  may  be  returned  to  the 
U.S.  exporter  of  record  without  advance 
notice  or  a  486  form.  That  section 
requires  that  a  written  notification  be 
submitted  to  DEA  within  a  reasonable 
time  following  the  return. 

However,  an  export  that  has  cleared 
foreign  customs  and  been  accepted  by 
the  foreign  consignee  is  not  subject  to 
this  exception.  Any  such  shipments 
subsequently  returned  to  the  U.S.  are 
imports,  subject  to  all  appUcable 
requirements. 

17.  Two  comments  questioned  the 
provisions  of  Section  1313.12(e).  One 
objected  that  the  summary  reports  of 
imports  required  by  Section  1313.12(e) 
are  duplicative,  since  DEA  would 
already  have  the  information  available 
from  previously  filed  486  forms.  The 
second  questioned  whether  waiver  of 
the  advance  notice  requirement  in 
Section  1313.21(f)  would  also  mean 
waiver  of  the  quarterly  report  in  Section 
1313.21(e),  and  suggested  that  DEA 
publish  in  Section  1313.21(f)  a  hst  of 
countries  with  waivers  when  the  final 
rule  is  published. 

DEA  agrees  that  the  wording  of  this 
section  needed  clarification.  Section 
1313.12(e)  proposed  minimized 
reporting  procedures  for  export 
transactions  in  circumstances  where  the 
Administrator  has  waived  the  advance 
notice  requirements  as  unnecessary  for 
effective  chemical  diversion  control. 
The  comments  point  out  that  the 
proposed  section  did  not  specify  that  a 
486  form  need  not  be  filed  for  such 
transactions.  The  section  has  been 
amended  to  clarify  that  a  486  form  does 
not  have  to  be  submitted  for  exports 
under  this  section;  the  regulated  person 
need  only  file  a  quarterly  summary  of 
such  exports.  There  are  presently  no 
waivers  established  under  Section 
1313.21(f).  This  is  a  new  authority 
granted  to  the  Administrator  by  the 
EXZDCA.  Countries  to  which  this  new 
provision  will  apply  will  be  determined 


after  implementation  of  these 
regulations. 

18.  One  comment  raised  concerns 
regarding  the  need  to  file  an  Import  486 
form  when  foreign  customers  return 
containers  that  have  not  been 
completely  emptied. 

DEA  has  long  recognized  the  standard 
industry  practice  to  allow  a  certain  level 
of  'overage'  in  the  amount  of  chemicals 
actually  shipped  in  very  large  tank  car/ 
cargo  ship  type  exports  due  to  the 
difficulty  to  hill  recovery  and.  therefore, 
that  containers  that  still  contain  some  of 
the  chemicals  may  be  retiuued.  DEA  has 
not  required  that  a  486  form  be  filed  for 
the  return  of  containers  with  such 
"leavings",  when  the  amount  of 
chemical  is  within  normal  or  standard 
residue  levels. 

Exports 

19.  One  comment  noted  the 
provisions  of  the  DCDCA  allowing  the 
Administrator  to  withdraw  the  waiver  of 
the  advance  notice  requirement  for  all 
exports  of  listed  chemical  to  a  specified 
country.  The  commentor  asked  if,  in  the 
future,  existing  waivers  might  be 
withdrawn.  The  comment  also 
questioned  whether  other  coimtries 
have  agreed  to  comply  with  the  same 
rules. 

The  DCDCA  allows  DEA  to  require,  by 
regulation,  that  all  exports  of  a  listed 
chemical  to  a  specified  country  be 
subject  to  the  advance  notice 
requirement,  regardless  of  regular 
customer  status,  if  it  is  determined  that 
advance  notification  of  export  is 
necessary  for  compliance  with 
international  agreements  regarding 
chemical  controls  or  is  necessary  to 
support  chemical  control  programs  in 
other  countries.  It  is  possible  that  the 
waiver  of  the  advance  notice 
requirement  for  exports  of  a  listed 
chemical  to  a  specified  country  may  be 
withdrawn.  However,  DEA  would  be 
required  to  publish  a  notice  in  the 
Federal  Register  regarding  the 
withdrawal  of  the  waiver  and  provide 
an  opportunity  for  public  comment. 
With  respect  to  the  question  of 
compliance  with  these  rules  by  other 
countries,  all  parties  to  the  United 
Nations  Convention  Against  Illicit 
Traffic  in  Narcotic  Drugs  and 
Psychotrophic  Substances  of  1988  are 
required  to  be  able  to  provide  advance 
notice  of  exports  of  List  I  chemicals,  if 
requested  by  the  importing  country. 

20.  One  comment  requested 
clarification  of  the  term  "reasonable 
cause"  as  used  in  Section  1313.21(g) 
and  of  the  responsibilities  of  exporters 
to  know  the  laws  of  the  countries  to 
which  chemicals  are  exported. 
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The  term  "reasonable  cause"  applies 
to  transactions  that,  due  to 
circumstances  such  as  an  unusual 
method  of  payment  or  shipping  or 
quantities  inconsistent  with  stated  uses, 
raise  concerns  that  a  customer  or  a 
transaction  is  not  what  it  is  represented 
to  be.  Exporters  should  imderstand  the 
natiire  of  their  legitimate  transactions 
and  should  make  informed  decisions  as 
to  whether  the  circumstances 
surroimding  a  specific  transaction  give 
rise  to  questions  regarding  the 
legitimacy  of  the  transaction.  As  to  the 
laws  of  other  countries,  the  exporter  is 
expected  to  make  a  reasonable  effort  to 
determine  the  validity  of  a  transaction 
prior  to  exporting  a  Usted  chemical  to  a 
country.  DEA  has  published  information 
regarding  foreign  import  restrictions  in 
the  Federal  Register.  If  further 
restrictions  become  known  to  DEA,  they 
also  will  be  pubUshed  in  the  Federal 
Register. 

21.  One  conunent  objected  to  the 
general  export  reporting  requirements  as 
burdensome  and  imnecessary. 

The  general  export  reporting 
requirements  were  estabhshed  by  the 
CiyTA  in  1988,  and  have  been  in 
continuous  use  for  over  five  years 
without  presenting  any  significant 
obstacles  to  legitimate  chemical  exports. 
As  noted  in  the  preamble  to  the  NPRM, 
the  export  controls  have  been  successful 
in  significantly  reducing  the  availability 
of  U.S.  chemicals  to  clandestine 
laboratories  in  foreign  countries. 

Definition  of  Therapeutically 
Insignificant 

22.  Two  comments  argued  that  the 
U.S.  Food  and  Drug  Administration 
(FDA)  is  the  appropriate  authority  for 
determining  whether  a  product  contains 
therapeutically  significant  quantities  of 
a  medicinal  ingredient  and  that  FDA's 
tentative  final  monograph  for  ephedrine 
combination  products  should  be  used  as 
the  standard  for  making  such 
detenninations. 

At  this  time,  the  monograph  is  a 
proposed  rule.  FDA  acknowledges  that 
it  must  publish  a  final  rule  in  order  to 
actually  estabUsh  a  monograph.  When 
FDA  pubUshes  the  final  monograph, 
DEA  will  consider  use  of  the  monograph 
as  the  determinative  standard  for 
therapeutically  significant  quantities  of 
a  medicinal  ingredient  under  the 
DCDCA.  Until  such  a  time,  the 
compendiums  set  forth  in  Section 
1310.01(f)(l)(iv)(A)  provide  additional 
flexibiUty  and  wiU  be  the  primary 
standard  for  determining  if 
therapeutically  significant  quantities  of 
a  medicinal  ingredient  are  present  in  a 
product 


23.  Two  comments  objected  to  the 
provision  that  a  pwrson  applying  for 
exemption  of  a  product,  die  formulation 
of  which  is  not  Usted  in  the 
compendiums,  must  submit  verification 
from  FDA  that  the  product  may  be 
lawfully  marketed  under  the  Food,  Drug 
and  Cosmetic  Act.  The  commentor 
noted  that  FDA  does  not  provide  such 
verifications. 

DEA  agrees  and  has  removed  that 
language.  In  its  place,  the  person 
applying  for  the  exemption  must  certify 
to  DEA  that  the  product  may  be  lawfuUy 
marketed  under  the  Food,  E^ug  and 
Cosmetic  Act. 

24.  One  comment  questioned  the  lack 
of  justification  for  the  choices  of 
compendiums  and  suggested  that  the 
regulation  be  expanded  to  include  any 
recognized  authority,  such  as  textbooks, 
treatises,  compendia,  statements  of 
quaUfied  experts,  medical/scientific 
journals  or  clinical  studies  conducted 
by  outside  researchere  or  by  a  drug 
company. 

The  Usted  compendiums  were  chosen 
because  they  are  readily  available  and 
are  widely  recognized  as  reUable. 
scientificaUy  accurate  and 
comprehensive  Ustings  of  products  that 
are  commercially  available.  With 
respect  to  the  additional  sources  of 
information  suggested,  if  a  product  does 
not  appear  in  the  named  compendiums, 
DEA  has  provided  manufacturers  an 
additional  avenue  for  product 
exemption.  A  pereon  requesting  a 
determination  fit>m  the  Administrator 
that  a  product  does  contain 
therapeutically  significant  amounts  of  a 
certain  medicinal  ingredient  may 
submit  any  such  information  that  the 
pereon  believes  supports  their  request. 

25.  One  comment  suggested  that 
wholesalera  do  not  have  the  expertise  to 
determine  whether  a  drug  meets  the 
therapeutically  significant  standard. 
Manufacturera  should  be  responsible  for 
making  the  determination  and  providing 
notification  to  wholesalers  that  the 
product  meets  the  requirements. 

DEA  agrees  that  manufacturers  are 
responsible  for  determining  whether  a 
product  meets  the  therapeutically 
significant  standard  and  for  notifying 
their  customere  of  whether  the  product 
is,  therefore,  exempt  from  List  I 
chemical  controls.  However,  if  a 
distributor  has  any  reason  to  question  a 
product,  then  the  distributor  has  an 
obUgation  to  attempt  to  determine 
whether  the  product  meets  the  standard. 
If  any  person,  wholesaler  or  otherwise, 
is  unable  to  determine  from  the  Usted 
compendiums  that  a  product  meets  the 
therapeutically  significant  criteria,  then 
that  person  may  contact  the  DEA  for 


assistance  in  making  such  a 
determination. 

Contents  of  Records  and  Reports 

26.  One  comment  acknowledged  that 
most  of  the  information  required  by  the 
regulations  is  already  maintained  in 
general  business  records  for  aU 
transactions.  The  exception  is  the 
registration  number  of  the  purchaser. 
The  comment  objected  that 
manufacturers  should  not  be  required  to 
inquire  about  the  registration  number  of 
the  customer  so  long  as  the  legitimacy 
of  the  customer  is  known. 

DEA  attempted  to  design  the  DCDCA 
recordkeeping  requirements  to  be 
consistent  with  existing  business 
records  to  the  extent  possible,  as 
recognized  by  this  commentor.  One  step 
in  estabUshing  the  legitimacy  of  a 
customer  is  determining  the  customer's 
activity  with  the  regulated  chemical 
and,  if  that  activity  requires  registration, 
that  the  customer  is  registered  to  engage 
in  the  activity.  A  record  of  the 
customer's  registration  number  confirms 
that  the  supplier  has  taken  one  of  the 
appropriate  steps  to  determine  the 
legitimacy  of  the  customer  and  the 
transaction. 

27.  One  conunent  noted  that  the 
disparity  between  the  requirements  for 
maintenance  of  records  for  controUed 
substances  (2  years)  and  List  I  chemicals 
(4  years)  would  compel  the  maintenance 
of  separate  recordkeeping  systems  for 
chemical  and  pharmaceutical  records. 

Although  both  laws  are  enforced  by 
DEA,  the  chemical  control  requirements 
of  the  CDTA  and  DCDCA  are  entirely 
separate  from  the  pharmaceutical 
requirements  under  the  CSA.  Each  law 
estabUshes  diffierent  recordkeeping 
standards  (21  U.S.C  827  for  contiroUed 
substances  and  21  U.S.C.  830  for  listed 
chemicals),  and  with  the  exception  of 
one  List  I  chemical  (regulated  ephedrine 
products)  there  is  Uttle  overlap  between 
firms  required  to  keep  records  under  the 
two  laws. 

28.  One  conunent  objected  to  the 
reporting  requirement  in  Section 
1310.05(a)(2)  as  inappropriate.  The 
commentor  suggested  that  estabUshing  a 
specific  level  for  what  constitutes  an 
extraordinary  quantity  and  subjecting  a 
registrant  to  civil  and  criminal  penalties 
for  faiUng  to  file  such  reports  should  not 
be  a  role  for  DEA.  DEA  has  not  set 
specific  levels  for  what  constitutes 
extraordinary  quantities  for  controUed 
substances,  and  should  not  do  so  for 
OTC  drug  products.  Further,  the 
pharmacist  counseling  provision  would 
create  a  third  class  of  drugs  and  would 
limit  availabiUty  of  the  drugs  to  the 
pubUc.  since  there  are  many  more 
retailen  that  sell  the  regulated 
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epbedrine  products  than  there  are 
phannacies. 

This  reporting  requirement  was 
proposed  with  the  intent  of  providing  a 
clear  standard  with  respect  to  reportable 
transactions  involving  regulated 
ephedrine  drug  products.  However,  the 
comments  demonstrate  that  industry 
would  prefer  flexibiUty  and  discretion 
based  on  the  circumstances  of  the 
transaction  rather  than  a  specific 
standard.  Therefore,  the  proposed 
section  1310.05(a)(2)  and  related 
langviage  in  Section  1310.05(b)  have 
been  removed. 

However,  removal  of  the  specific 
standard  for  reporting  does  not  reUeve 
regulated  persons  and  registrants  of  the 
responsibility  to  report  transactions 
involving  an  extraordinary  quemtity  of  a 
Usted  chemical.  Registrants  must  review 
transactions  involving  the  sale  of 
regulated  ephedrine  drug  products  to 
individuals  for  personal  use  within  the 
context  of  the  estabUshed  FDA 
guideline  regarding  the  manner  in 
which  the  products  should  be  used  and 
the  appropriate  dosing  levels.  In  this 
regard,  375  dosage  units  of  regulated 
ephedrine  drug  products  within  a 
calendar  month  for  individual  use 
provides  a  valid  reference  for  registrants 
in  determining  whether  additional 
efforts  should  be  made  to  confirm  the 
validity  of  a  transaction. 

Miscellaneous 

29.  Two  comments  were  received 
questioning  the  use  of  the  DEA 
Chemical  Code  Numbers  set  forth  in 
Section  1310.02,  rather  than  the  familiar 
Chemical  Abstract  Services  (CAS)  or 
Harmonized  Tariff  System,  (HTS) 
Numbers. 

DEA  has  reviewed  these  numbering 
systems  and  determined  that  they  were 
designed  for  other  purposes  and  that 
their  use  could  lead  to  confusion  and 
jeopardize  the  acciu^cy  of  the 
information  reported  to  DEA.  In  the 
HTS  numbering  system  there  are 
multiple  chemicals  that  are  assigned  the 
same  number  and  in  the  CAS 
numbering  system  that  are  chemicals 
that  are  assigned  multiple  codes.  DEA 
has  produced  and  made  available  a 
chemical  reference  guide  that  provides 
a  cross  reference  to  the  CAS  and  HTS 
niunbers,  which  will  be  updated  to 
include  the  new  Chemical  Code 
Niunbers. 

With  respect  to  the  chemical  codes, 
DEA  discovered,  following  publication 
of  the  NPRM,  that  the  Chemical  Code  • 
Numbers  assigned  to  Benzyl  Chloride 
(8568)  and  Benzyl  Cyanide  (8570)  were 
incorrect.  The  correct  Chemical  Code 
Number  for  Benzyl  Chloride  is  8570  and 
for  Benzly  Cyanide  is  8735.  These 


corrections  have  been  made  in  this  final 
order. 

30.  Three  comments  were  submitted 
regarding  the  addition  of  new  chemicals 
to  List  I  or  List  II.  The  first  comment 
questioned  the  addition  of  hydrochloric 
and  sulfuric  acid  to  List  II  without  any 
justification.  The  second  questioned  the 
addition  of  benzaldehyde  and 
nitroethane  without  specific 
justification  of  the  addition  or  the 
thresholds.  The  third  recommended  that 
DEA  continue  to  publish  the  proposed 
addition  of  any  new  chemicals  for 
notice  and  comment  and  suggested  that 
DEA  hold  pubhc  hearings  on  the 
proposed  addition  of  new  chemicals. 

With  respect  to  the  hydrochloric  and 
sulfuric  acid,  these  chemicals  were 
added  to  List  II  by  final  order  published 
in  the  Federal  Register  on  September 
22, 1992  (57  FR  43615).  The  justification 
for  the  action  was  provided  in  the 
Federal  Register  notice  regarding  the 
addition  of  the  two  chemicals.  With 
respect  to  nitroethane  and 
benzaldehyde.  Section  8  of  the  DCDCA 
amended  Section  892(34)  of  the  CSA  to 
add  the  chemicals  to  List  I;  there 
addition  to  Section  1310.02  is  simply  a 
conforming  amendment.  Regarding  the 
thresholds,  benzaldehyde  and 
nitroethane  are  diverted  and  used  in 
clandestine  laboratories  for  the  ilhcit 
manufacture  of  controlled  stimulants  in 
a  manner  similar  to  other  List  I 
chemicals.  These  other  chemicals,  with 
the  exception  of  ephedrine,  have 
established  threshold  levels  that  were 
based  on  a  review  of  data  regarding  the 
quantities  distributed  and  used  licitly, 
the  quantities  diverted  and  used 
illicitly,  and  the  amount  of  each 
chemical  necessary  to  synthesize  a 
certain  amount  of  controlled  substance. 
DEA  has  reviewed  the  same  type  of  data 
for  benzaldehyde  and  nitroethane  and 
found  that  the  data  supported  the 
establishment  of  similar  thresholds  for 
the  two  chemicals.  The  specific 
thresholds  of  4  kilograms  for 
benzaldehyde  and  2.5  kilograms  for 
nitroethane  were  based  on  the  licit  and 
illicit  uses  of  the  two  chemicals,  and  are 
consistent  with  the  thresholds  set  for 
other  List  I  chemicals  used  in  the  ilhcit 
production  of  controlled  stimulants. 
Regarding  the  third  comment.  Section 
1310.02  already  clearly  establishes  that 
any  proposed  addition  or  deletion  of 
chemicals  from  List  I  or  List  II  must  be 
published  in  the  Federal  Register  with 
opportunity  for  public  comment.  It  has 
been  DEA's  experience  that  the  notice 
and  comment  procedure  provides  a 
satisfactory  opportunity  for  affected 
persons  to  provide  important 
information  and  advice  regarding  the 
proposed  action.  The  conunent  period 


also  satisfies  the  compelling  need  for 
quick  response  while  providing  DEA  the 
option  to  extend  the  comment  period, 
should  the  need  for  additional  comment 
arise. 

31.  Two  comments  argued  that  DEA 
cannot  regulate  "herb-containing  dietary 
supplements  and  herbs  containing 
Ephedra  and  its  alkaloids"  on  the 
grounds  that  the  products  are  dietary  or 
nutritional  supplements  and  not  drugs. 

The  CDTA  and  DCDCA  define  and 
establish  controls  over  List  I  and  List  II 
chemicals.  Under  these  acts,  the  only 
exceptions  to  the  application  of 
regulatory  controk  over  products 
containing  Usted  chemicals  are  for 
certain  dmg  products  that  are  lawfully 
marketed  under  the  Food.  Drug  and 
CosmeUc  Act  (21  U.S.C.  802(39)(A)(iv)) 
and  for  chemical  mixtiues.  Within  this 
context,  DEA  has  reviewed  the  issue  of 
ephedra,  e.g.,  the  entire  plant  or  the 
overground  portion  the  ephedra  plant 
and  determined  that  the  unprocessed 
plant  material  ephedra  and  products 
containing  the  unprocessed  plant 
material  ephedra  are  not  subject  to  the 
regulatory  provisions  of  the  CDTA  and 
DCDCA.  However,  preparations  of  the 
ephedra  plant,  such  as  extracts  and 
concentrates,  that  contain  ephedrine,  do 
fall  within  the  definition  of  chemical 
mixture  (21  C.F.R.  1310.01(g)),  thus, 
they  are  subject  to  the  regulations  as 
they  apply  to  chemical  mixtures. 
Chemical  mixtures  are  currently  exempt 
fitim  the  regulatory  provisions  of  the 
CDTA  and  DCDCA,  pending 
promulgation  of  regulations  concerning 
the  exemption  of  chemical  mixttires. 

32.  One  comment  requested 
clarification  of  what  constitutes 
"xmusual  or  excessive  loss  or 
disappearance  of  a  listed  chemical." 

This  term  appUes  to  circumstances 
that  appear  to  be  outside  the  framework 
of  normal  business  occurrences. 
Regulated  persons  and  registrants 
understand  the  nature  of  their  chemical 
activities  and  should  be  able  to  make 
informed  decisions  as  to  whether  the 
above  term  appfies  to  conditions  they 
may  encounter  and  to  be  able  to  explain 
their  decision  sufficiently  to  convince  a 
"reasonable  person." 

33.  One  comment  requested 
clarification  of  the  term  transshipments. 

For  purposes  of  DEA's  regulations,  a 
transshipment  is  an  exportation  of  a 
Usted  chemical  from  one  foreign 
country  to  another  foreign  country, 
which  exportation  transits  the 
jurisdiction  of  the  United  States. 

34.  Two  comments  questioned  the 
format  of  paragraphs  (0(l)(iv)(B)  and 
(f)(l)(iv)(C)  of  Section  1310.01.  The  first 
noted  that  while  the  present  format 
suggests  independent  subjects,  the  use 
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of  "and"  at  the  end  of  (B)  impUes  that 
(C)  is  a  subpart  of  (B).  A  second 
comment  suggested  that  paragraph 
(f)(l)(iv)(B)  should  contain  a  reference 
to  Section  1310.10,  which  sets  the 
criteria  for  removal  of  the  exemption. 

DEA  agrees.  The  two  paragraphs  have 
been  redesignated  as  paragraphs 
(0(l)(iv)(B)(l)  and  (f)(l)(iv)(B)(2)  of 
Section  1310.01,  and  the  approprieite 
citation  to  Section  1310.10  wiU  be 
included.  Further,  in  order  to  keep  the 
language  of  the  section  consistent  with 
the  language  of  the  DCDCA,  the  period 
at  the  end  of  Section 
1310.Ql(f)(l)(iv)(A)(4)  wiU  be  deleted 
and  ";  or  "  wiU  be  inserted  in  its  place. 

35.  One  comment  requested 
clarification  of  the  term  "imminent 
danger"  as  used  in  the  revocation 
provisions  as  uses  in  Section  1309.44. 

The  term  "imminent  danger",  as  used 
in  Section  1309.44,  refers  to  actions  by 
a  registrant  that  demonstrate  a  fiagrant 
indifference  to  and  disregard  for  &e  law 
and  the  health  and  safety  of  the  pubUc. 
There  are  no  specific  criteria  for 
determining  what  constitutes 
"imminent  danger".  However, 
interested  persons  may  wish  to  review 
the  Federal  Register  for  past  notices  of 
suspension  of  controUed  substance 
registrations.  In  any  action  under  this 
section  related  to  the  activities  of  a 
specific  registrant,  DEA  will  Ust  the 
facts  that  are  considered  to  present  an 
imminent  danger. 

36.  One  comment  requested 
clarification  of  Section  1310.01(f)(l)(ii), 
with  specific  emphasis  on  whether  a 
common  or  contract  carrier  would  be 
required  to  register  with  DEA  for 
activities  involving  the  deUvery  of  a 
Usted  chemical  either  to  or  by  the 
carrier. 

Section  1310.01(f)(l)(ii)  specifically 
excludes  the  deUvery  of  a  listed 
chemicid  by  a  common  or  contract 
carrier  for  carriage  in  the  lawful  and 
usual  course  of  business  from  the 
definition  of  a  regulated  transaction. 
The  common  or  contract  carrier  is  not 
subject  to  the  registration  requirement 
when  transporting  chemicals  on  a 
registrant's  behalf.  The  registrant 
remains  responsible  for  the  Usted 
chemicals  until  they  are  deUvered  to 
and  accepted  by  the  consignee.  In  this 
regard,  it  is  important  that  a  registrant 
take  reasonable  measiues  to  insiue  that 
any  conunon  or  contract  carrier  used  to 
ship  Usted  chemicals  to  customers  will 
provide  adequate  security  against  in- 
transit  losses  or  thefts. 

37.  Two  comments  questioned  the 
provisions  in  Sections  1310.11(b)  and 
1310.15(b),  which  estabUsh 
recordkeeping  and  reporting 
requirements  for  regulated  persons  who 


manufacture  exempted  drug  products, 
on  the  grounds  that  a  person  who 
manufactures  an  exempted  drug  product 
is  not  a  regulated  person. 

The  referenced  sections  as  well  as 
Section  1310.13(b),  were  written  with 
respect  to  a  regulated  person  who  also 
manufactures  an  exempted  drug 
product.  Upon  further  consideration, 
DEA  has  determined  that  regulated 
persons  should  not  be  required,  solely 
because  of  their  status  as  a  regulated 
person,  to  keep  records  and  make 
reports  of  transactions  that  would 
otherwise  be  exempted  from  those 
requirements.  Sections  1310.11(b), 
1310.13(b)  and  1310.15(b)  have  been 
removed. 

38.  One  comment  requested 
clarification  of  Section  1309.45  and 
raised  questions  regarding  procedures  to 
be  followed  if  an  apphcation  for 
registration  renewal  form  (DEA  Fwm 
510a)  is  not  received  in  a  timely 
manner. 

Section  1309.45  appUes  only  to  a 
registrant  who  is  subject  to  action  by  the 
Administrator  to  revoke  or  suspend  his 
or  her  registration.  If  the  registrant 
submits  a  renewal  appUcation  within 
the  prescribed  time  period  and  the 
Adininistrator  has  not  issued  a  final 
order  suspending  or  revoking  the 
registration,  then  the  registration  is 
deemed  to  continue  in  effect  imtil  the 
Administrator  issues  his  final  order.  As 
to  renewal  in  circumstances  other  than 
those  set  out  in  Section  1309.45.  Section 
1309.32(c)  estabUshes  the  procedures. 
DEA  wiU  mail  out  renewal  notices  to 
registrants  approximately  60  days  prior 
to  the  date  of  expiration.  If  a  registrant 
has  not  received  their  renewal  notice 
within  45  days  of  their  expiration  date, 
then  a  written  request  for  a  replacement 
form  must  be  provided  to  DEA.  A 
properly  completed  renewal  appUcation 
and  fee  must  be  received  by  DEA  prior 
to  the  registrant's  expiration  date  if 
registration  is  to  be  continued  without 
interruption.  If  a  registration  is  allowed 
to  expire,  the  registrant  is  no  longer 
authorized  to  distribute,  import  or 
export  a  List  I  chemical.  DEA  will  mail 
delinquency  notices  to  expired 
registrants  approximately  90  days  after 
the  e^miration  date. 

39.  One  comment  questioned  the 
DEA's  placing  priority  on  the 
completion  of  pre-registration 
investigations  of  non-retail  firms  while 
DEA's  Federal  Register  notice  of  March 
17,  1994  (59  FR  12562.  EUmination  of 
Threshold  for  Ephedrine)  focused  on  the 
diversion  of  ephedrine  tablets  at  the 
retail  level.  The  comment  also 
questioned  why  DEA  has  proposed 
steps  to  lessen  the  impact  on  retail 
distributors  and  yet  has  not  specifically 


proposed  steps  to  lessen  the  impact  on 
non-retail  distributors. 

By  directing  its  focus  at  the  non-retail 
level  during  the  initial  registration 
phase;  DEA  will  identify  those  firms 
that  have  failed  to  adequately  identify 
their  customers  or  have  l)een  shipping 
to  questionable  retail  firms.  With  thin 
information,  DEA  can  focus  its  initial 
retail  investigations  on  the  most  likely 
sources  of  diversion.  With  respect  to  the 
second  question.  DEA  has  taken  steps  to 
limit  the  impact  of  the  chemical 
controls  on  all  persons.  The  exemption 
fivm  the  registration  requirement  in 
Section  1309.25  applies  to  any  person, 
either  retail  or  non-retail,  registered 
with  DEA  to  handle  controUed 
substances,  who  also  engages  in 
activities  with  regulated  ephedrine  drug 
products.  Fiuther,  DEA  has  attempted  to 
design  the  chemical  control 
requirements  to  be  consistent  with 
existing  business  practices,  as  noted  in 
conunent  number  26  with  respect  to  the 
recordkeeping  requirements. 

40.  One  comment  objected  to  the 
exclusion  of  mail  order  activities  from 
the  definition  of  retail  distribution. 

As  noted  in  the  supplemental 
information  to  the  NPRM.  retail 
distributors  engage  in  a  Umited  activity 
as  regulated  by  the  DCDCA.  The 
amounts  of  product  distributed  per 
transaction  are  generaUy  smaU  and  sales 
are  to  individuals  only.  By  contrast,  it 
has  been  DEA's  experience  that  mail 
order  distributors  of  ephedrine  drug 
products  that  are  regulated  deal  with 
both  individuals  and  businesses  and  the 
volume  of  sales  and  product  can  be 
quite  large.  Additionally,  such  firms  are 
often  less  readily  able  to  positively 
identify  their  customers.  Investigations 
will  be  significantly  more  complex  and 
time  consiuning  for  a  mail  order 
distributor  than  for  a  retail  distributee. 
It  is  appropriate  that  mail  order 
activities  remain  classified  as 
distributors  rather  than  retail 
distributors. 

Protection  of  Confidential  Business 
Information 

41.  Foiu'  comments  expressed  concern 
regarding  the  safeguarding  of 
confidential  business  information  (CBI) 
that  will  be  collected  by  DEA  in 
connection  with  chemical  control 
activities.  Two  of  the  comments 
suggested  that  DEA  establish  specific 
and  strong  provisions  regarding 
protection  of  CBI. 

DEA  operates  national  diversion 
control  programs  related  to  controUed 
siibstances  and  Usted  chemicals.  The 
controlled  substance  program  has  been 
in  effect  since  the  early  1970's  and  the 
chemical  program  since  the  late  1980's. 
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In  each  program.  DEA  collects  CBI  in 
the  course  of  investigations  and 
required  reporting.  With  respect  to  the 
chemical  program,  the  release  of  CBI 
that  is  protected  firom  disclosure  under 
Exemption  4  of  the  Freedom  of 
Information  Act,  5  U.S.C.  552(b)(4) 
(FOIA).  is  governed  by  Section  830(c)  of 
the  CSA  (21  U.S.C.  830(c))  and  the 
Department  of  Justice  procedures  set 
forth  in  28  CFR  16.7. 

Section  830(c)  provides  that 
information  collected  under  Section  830 
that  is  protected  from  disclosure  under 
Exemption  4  may  only  be  released  in 
circumstances  related  to  the 
enforcement  of  controlled  substance  or 
chemical  laws,  customs  laws,  or  for 
compliance  with  U.S.  obligations  under 
treaty  or  international  agreements.  The 
Department  of  Jiistice  procedures 
estabUsh  that  if  a  FX3IA  request  is 
received  for  release  of  information  that 
is  protected  under  Exemption  4,  the 
submitter  of  the  protected  information 
must  be  notified  of  such  a  request,  given 
an  opportimity  to  object  to  the 
disclosure  and  allowed  to  provide 
justification  as  to  why  the  information 
should  not  be  disclosed. 

In  addition  to  the  statutory  and 
regulatory  requirements,  DEA  has 
established  internal  guidelines 
governing  the  handling  of  CBI, 
including  provisions  that  the  material 
be  maintained  in  locked  containers,  that 
access  to  the  information  be  on  a  need- 
to-know  basis,  and  that  any  disclosure 
under  Section  830  be  made  only 
pursuant  to  a  non-disclosure  agreement 
by  the  receiving  party. 

This  regulation  has  been  drafted  and 
reviewed  in  accordance  with  Executive 
Order  12866,  Section  1(b),  Principals  of 
Regulation.  The  DEA  has  determined 
that  this  rule  is  a  significant  regulatory 
action  imder  Executive  Order  12866, 
Section  3(f),  Regulatory  Planning  and 
Review,  and  accordingly  this  rule  has 
been  reviewed  by  the  Office  of 
Management  and  Budget. 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  in  Executive  Order  12612,  and  it 
has  been  determined  that  the  proposed 
rule  does  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

List  of  Subjects 

21  CFR  Part  1307 

Drug  traffic  control. 

21  CFR  Part  1309 

Administrative  practice  and 
procedure,  Drug  Traiffic  Control, 
Security  meastues.  List  I  and  List  II 
chemicals. 


21  CFR  Part  1310 

Drug  Traffic  Control,  Reporting 
Requirements,  List  I  and  list  n 
chemicals. 

21  CFR  Part  1313 

Drug  Traffic  Control,  Imports, 
Exports,  Transshipment  and  in-transit 
shipments.  List  I  and  List  n  Chemicals. 

21  CFR  Part  1316 

Administrative  practice  and 
procedure,  I>rug  Traffic  Control, 
Research,  Seizures  and  forfeitures.  ^^ 

For  the  reasons  set  out  above,  21  CFR 
Parts  1307,  1309,  1310, 1313  and  1316 
are  amended  as  follows: 

PART  1307— {AMENDED] 

1.  The  authority  citation  for  part  1307 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  821,  822(d),  871(b), 
unless  otherwise  noted. 

2.  Section  1307.03  is  revised  to  read 
as  follows: 

f  1307.03    Exceptions  to  reguMtons. 

Any  person  may  apply  for  an 
exception  to  the  application  of  any 
provision  of  parts  1301-1313.  or  1316  of 
this  chapter  by  fihng  a  written  request 
stating  the  reasons  for  such  exception. 
Requests  shall  be  filed  with  the 
Administrator,  Drug  Enforcement 
Administration,  Department  of  Justice, 
Washington.  D.C.  20537.  The 
Administrator  may  grant  an  exception 
in  his  discretion,  but  in  no  case  shall  he 
be  required  to  grant  an  exception  to  any 
person  which  is  not  otherwise  required 
by  law  or  the  regulations  cited  in  this 
section. 

1.  21  CFR  Part  1309  is  added  to  read 
as  follows: 

PART  1309— REGISTRATION  OF 
MANUFACTURERS,  DISTRIBUTORS, 
IMPORTERS  AND  EXPORTERS  OF 
LIST  I  CHEMICALS 

Gcnerallnfbrmation 

1 309.01  Scope  of  part  1 309. 

1309.02  Definitions. 

1309.03  Information;  special  instructions. 

Few  for  Registration  and  Reregistration 

1309.11  Fee  amounts. 

1 309. 1 2  Time  and  method  of  (>ayment; 
refund. 

RBquiranenia  for  Registration 

1309.21  Persons  required  to  register. 

1309.22  Separate  registration  for 
independent  activities. 

1309.23  Separate  registration  for  separate 
locations. 

1309.24  Exemption  of  agents  and 
employees. 

1 309. 2  S    Exemption  of  certain  controlled 
substance  registrants. 


1309.26    Exemption  of  law  enforcement 

officials. 
1 309 . 2  7    Exemption  of  certain 

manufacturers. 

Application  for  Registration 

1309.31  Time  for  application  for 
registration;  expiration  date. 

1309.32  Application  forms;  contents, 
signature. 

1309.33  Filing  of  application;  joint  filings. 

1309.34  Acceptance  for  filing;  defective 
applications. 

1309.35  Additional  information. 

1309.36  Amendments  to  and  withdrawals 
of  applications. 

Action  on  Applications  for  Registration: 
Revocation  or  Suspension  of  Registration 

1309.41  Administrative  review  generally. 

1309.42  Certificate  of  registration;  denial  of 
registration. 

1309.43  Suspension  or  revocation  of 
registration. 

1309.44  Suspension  of  registration  pending 
final  order. 

1309.45  Extension  of  registration  pending 
final  order. 

1309.46  Order  to  show  cause. 

Hearings 

1309.51  Hearings  generally. 

1 309. 5  2  Purpose  of  hearing. 

1309.53  Waiver  or  modification  of  rules. 

1309.54  Request  for  hearing  or  appearance; 
waiver. 

1309.55  Burden  of  proof. 

1 309. 56  Time  and  place  of  hearing. 

1309.57  Final  order. 

Modification,  Transfer  and  Termination  of 
Registration 

1309.61  Modification  in  registration. 

1309.62  Termination  of  registration. 

1309.63  Transfer  of  registration. 

Security  Requirements 

1309.71  General  security  requirements. 

1309.72  Felony  conviction;  employer 
responsibilities. 

1309.73  Employee  responsibility  to  report 
diversion. 

Authority:  21  U.S.C.  821,  822,  823,  824, 
830,  871(b),  875,  877,  958. 

General  Infinnnation 

§  1309.01    Scope  of  Part  1309. 

Procedures  governing  the  registration 
of  manufacturers,  distributors,  importers 
and  exporters  of  List  I  chemicals 
pursuant  to  Sections  102,  302,  303, 1007 
and  1008  of  the  Act  (21  U.S.C.  802,  822, 
823, 957  and  958)  are  set  forth  generally 
by  those  sections  and  specificaUy  by  the 
sections  of  this  part. 

{1309.02    Deflnitions. 

(a)  The  term  Act  means  the  Controlled 
Substances  Act  (84  Stat.  1242;  21  U.S.C. 
801)  and/or  the  Controlled  Substances 
Import  and  Export  Act  (84  Stat.  1285;  21 
U.S.C.  951). 

(b)  The  term  hearing  means  any 
hearing  held  pursuant  to  the  part  for  the 
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granting,  denial,  revocation,  or 
suspension  of  a  registration  pursuant  to 
sections  303  and  304  of  the  Act  (21 
U.S.C.  823-^24). 

(c)  The  term  person  includes  any 
individual,  corporation,  government  or 
governmental  subdivision  or  agency, 
business  trust,  partnership,  association, 
or  other  legal  entity.  , 

(d)  The  term  register  and  registration 
refer  only  to  registration  required  and 
permitted  by  sections  302  and  1007  of 
the  Act  (21  U.S.C.  822  and  957). 

(f)  The  term  registrant  means  any 
person  who  is  registered  pursuant  to 
either  section  303  or  section  1008  of  the 
Act  (21  U.S.C.  823  and  958). 

(g)  The  term  retail  distributor  means 
a  distributor  whose  List  I  chemical 
activities  are  restricted  to  the  sale  of 
drug  products  that  are  regulated  as  List 
I  chemicals  pursuant  to  Section 
1310.01(f)(l)(iv).  directly  to  walk-in 
customers  for  personal  use. 

(h)  Any  term  not  defined  in  this 
section  shall  have  the  definition  set 
forth  in  section  102  of  the  Act  (21  U.S.C. 
802)  or  in  Sections  1310.01  and  1313.02 
of  this  chapter. 

S  1309U)3    Infonnation;  special 
Instructions. 

Information  regarding  procedures 
imder  these  rules  and  instructions 
supplementing  these  rules  will  be 
furnished  upon  request  by  writing  to  the 
Drug  Enforcement  Administration, 
Chemical  Operations  Section,  Office  of 
Diversion  Control,  Washington,  D.C. 
20537. 

Fees  for  Registration  and  Reregistration 

f  1309.11    Foe  amounts. 

(a)  For  each  initial  registration  to 
manufacture  for  distribution,  distribute, 
import,  or  export,  the  appUcant  shtdl 
pay  a  fee  of  $595  for  a  annual 
re^stration. 

(b)  For  each  reregistration  to 
manufactiue  for  distribution,  distribute, 
import,  or  export,  the  registrant  shall 
pay  a  fee  of  $477  for  an  annual 
registration. 

(c)  For  each  initial  registration  to 
conduct  business  as  a  retail  distributor 
the  applicant  shall  pay  an  application 
processing  fee  of  $7  and  an  investigation 
fee  of  $248,  for  an  annual  registration. 

(d)  For  each  reregistration  to  conduct 
business  as  a  retail  distributor  the 
registrant  shall  pay  a  fee  of  $116. 

$1309.12    Time  and  method  of  payment; 
refund. 

(a)  For  each  apphcation  for 
registration  or  reregistration  to 
manufacture  for  distribution,  distribute, 
import,  or  export,  the  applicant  shall 
pay  the  fee  when  the  apphcation  for 


registration  or  reregistration  is 
submitted  for  filii^. 

(b)  For  retail  the  distributor  initial 
apphcations,  the  applicant  shall  pay  the 
apphcation  processing  fee  when  the 
apphcation  for  registration  is  submitted 
for  filing.  The  investigation  fee  shall  be 
paid  within  30  days  DEA  notifies  the 
apphcant  that  the  preregistiatitm 
investigation  has  been  scheduled. 

(c)  For  retail  distributor  reregistration 
apphcations,  the  registrant  shall  pay  the 
fee  when  the  apphcation  for 
reregistration  is  submitted  for  filing 

(dj  Payments  should  be  made  in  the 
form  of  a  personaL  certified,  or  cashier's 
check  or  money  order  made  payable  to 
"Drug  Enforcement  Administration." 
Payments  nude  in  the  form  of  stamps, 
foreign  currency,  or  third  party 
endorsed  checks  will  not  be  accepted. 
These  application  fees  are  not 
refundable. 

Requirements  for  Registration 

f  1300JM    Persons  rsqulrsd  to  registsr. 

(a)  Every  person  who  distributes, 
imports,  or  exports  any  List  I  chemical, 
other  than  those  List  I  chemicals 
contained  in  a  product  exempted  under 
§  1310.01(f)(l)(iv).  or  who  proposes  to 
engage  in  the  distribution,  importation, 
or  exportation  of  any  List  I  chemical, 
shall  obtain  annually  a  registration 
specific  to  the  List  1  chemicals  to  be 
handled,  unless  exempted  by  law  or 
pursuant  to  §§  1309.24  through  1309.27. 
Only  persons  actually  engaged  in  such 
activities  are  required  to  obtain  a 
registration;  related  or  affihated  persons 
who  are  not  engaged  in  such  activities 
are  not  required  to  be  registered.  (For 
example,  a  stockholder  or  parent 
corporation  of  a  corporation  distributing 
List  1  chemicals  is  not  required  to  obtain 
a  registration.) 

(bj  Every  person  who  distributes  or 
exports  a  List  I  chemical  they  have 
manufactured,  other  than  a  List  I 
chemical  contained  in  a  product 
exempted  under  §  1310.01(f)(l)(iv),  or 
proposes  to  distribute  or  export  a  list  I 
chemical  they  have  manufactured,  shall 
obtain  annually  a  registration  specific  to 
the  List  I  chemicals  to  be  handled, 
unless  exempted  by  law  or  pursuant  to 
§§  1309.24  through  1309.27. 

S  1309.22    Separate  ragistration  for 
independent  activities. 

(a)  The  following  groups  of  activities 
are  deemed  to  be  independent  of  each 
other: 

(1)  Retail  distributing  of  List  I 
chemicals; 

(2)  Non-Retail  distributing  of  List  I 
chemicals; 

(3)  Importing  List  I  chemicals;  and 

(4)  Exporting  List  I  chemicals. 


(b)  Every  person  who  engages  in  more 
than  one  group  of  independent  activities 
shall  obtain  a  separate  registration  for 
each  group  of  activities,  unless 
otherwise  exempted  by  the  Act  or 
§§  1309.24  tiutjugh  1309.26,  except  that 
a  person  registered  to  import  any  List  I 
chemical  shall  be  authorized  to 
distribute  that  List  I  chemical  after 
importation,  but  no  other  chemical  that 
the  person  is  not  registered  to  import. 


11300.23 


registration  tor 


(a)  A  separate  registration  is  required 
for  each  principal  place  of  business  at 
one  general  physical  location  where  List 
I  chemicals  are  distributed,  imported,  or 
exported  by  a  person. 

(b)  The  foUowring  locations  shall  be 
deemed  to  be  plaonuiat  subject  to  the 
registration  requirement: 

(1)  A  warehouse  where  List  I 
chemicals  are  stored  by  or  on  behalf  of 
a  registered  person,  unless  such 
chemicals  are  distributed  directly  from 
such  warehouse  to  locations  other  than 
the  registered  location  from  which  the 
chemicals  were  originally  dehvered; 
and 

(2)  An  office  used  by  agents  of  a 
registrant  where  sales  of  List  I  chemicals 
are  sohdted,  made,  or  supervised  but 
which  neither  contains  such  chemicals 
(other  than  chemicals  for  display 
purposes)  nor  serves  as  a  distribution 
point  for  filling  sales  orders. 

11309.24    Exemption  of  agents  and 
emptoyees. 

The  requirement  of  registration  is 
waived  for  any  agent  or  employee  of  a 
person  who  is  registered  to  engage  in 
any  group  of  independent  activities,  if 
such  agent  or  employee  is  acting  in  the 
usual  course  of  his  or  her  business  or 
employment. 

§1309.25    Exemption  of  certain  controtisd 
sutwtance  rsgistrsnts. 

(a)  The  requirement  of  registration  is 
waived  for  any  person  who  distributes 

.  a  product  containing  a  List  I  chemical 
that  is  regulated  pursuant  to 
§  1310.01(f)(l)(iv),  if  that  person  is 
registered  with  the  Administration  to 
manufacture,  distribute  or  dispense  a 
controlled  substance. 

(b)  The  requirement  of  registration  is 
waived  for  any  person  who  imports  or 
exports  a  product  containing  a  List  I 
chemical  that  is  regulated  pursuant  to 
§  1310.01(f)(l)(iv),  if  that  person  is 
registered  with  the  Administration  to 
engage  in  the  same  activity  with  a 
controlled  substance. 

(c)  The  Administrator  may,  upon 
finding  that  continuation  of  the  waiver 
would  not  be  in  the  public  interest, 
suspend  or  revoke  a  person's  waiver 
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pursuant  to  the  procedures  set  forth  in 
§§  1309.43  through  1309.46  and  1309.51 
through  1309.57.  In  considering  the 
revocation  or  stispension  of  a  person's 
waiver,  the  Admiiiistrator  shall  also 
consider  whether  action  to  revoke  or 
suspend  the  person's  controlled 
substance  registration  pursuant  to  21 
U.S.C.  824  is  warranted. 

(d)  Any  person  exempted  from  the 
registration  requirement  under  this 
section  shall  comply  with  the  security 
requirements  set  forth  in  Sections 
1309.71-1309.73  and  the  recordkeeping 
and  reporting  requirements  set  forth 
under  Parts  1310  and  1313  of  this 
chapter. 

§  1309.26    Exatnptlon  of  law  wiforcMnant 
officials. 

(a)  The  requirement  of  registration  is 
waived  for  the  following  persons  in  the 
dramistances  described  in  this  section: 

(1)  Any  officer  or  employee  of  the 
Administration,  any  officer  of  the  U.S. 
Customs  Service,  any  officer  or 
employee  of  the  United  States  Food  and 
E>rug  Administration,  any  other  Federal 
officer  who  is  lawfully  engaged  in  the 
enforcement  of  any  Federal  law  relating 
to  listed  chemicals,  controlled 
substances,  drugs  or  customs,  and  is 
duly  authorized  to  possess  and 
distribute  List  I  chemicals  in  the  course 
of  official  duties;  and 

(2)  Any  officer  or  employee  of  any 
State,  or  any  political  subdivision  or 
agency  thereof,  who  is  engaged  in  the 
enforcement  of  any  State  or  local  law 
relating  to  listed  chemicals  and 
controlled  substances  and  is  duly 
authorized  to  possess  and  distribute  List 
I  chemicals  in  the  course  of  his  official 
duties. 

(b)  Any  official  exempted  by  this 
section  may,  when  acting  in  the  course 
of  official  duties,  possess  any  List  I 
chemical  and  distribute  any  such 
chemical  to  any  other  official  who  is 
also  exempted  by  this  section  and  acting 
in  the  coiorse  of  official  duties. 

i  1 309.27    Exemption  of  certain 
manufacturars. 

The  requirement  of  registration  is 
waived  for  any  manufacturer  of  aList  I 
chemical,  if  that  chemical  is  produced 
solely  for  internal  consimiption  by  the 
manufacturer  and  there  is  no 
subsequent  distribution  or  exportation 
of  the  List  I  chemical. 

Application  for  Registration 


§  1 309.31    Time  for  application  for 
registration;  expiration  date. 

(a)  Any  person  who  is  required  to  be 
registered  and  who  is  not  so  registered 
may  apply  for  registration  at  any  time. 
No  person  required  to  be  registered  shall 


engage  in  any  activity  for  which 
registration  is  required  until  the 
application  for  registration  is  approved 
and  a  Certificate  of  Registration  is 
issued  by  the  Administrator  to  such 
person. 

(b)  Any  person  who  is  registered  may 
apply  to  be  reregistered  not  more  than 
60  days  before  the  expiration  date  of  his 
registration. 

(c)  At  the  time  a  person  is  first 
registered,  that  person  shall  be  assigned 
to  one  of  twelve  groups,  which  shall 
correspond  to  the  months  of  the  year. 
The  expiration  date  of  the  registrations 
of  all  registrants  within  any  group  will 
be  the  last  day  of  the  month  designated 
for  that  group.  In  assigning  any  of  the 
above  persons  to  a  group,  the 
Administration  may  select  a  group  the 
expiration  date  of  which  is  less  than  one 
year  from  the  date  such  business 
activity  was  registered.  If  the  person  is 
assigned  to  a  group  which  has  an 
expiration  date  less  than  eleven  months 
from  the  date  of  which  the  person  is 
registered,  the  registration  shall  not 
expire  imtil  one  year  from  that 
expiration  date;  in  all  other  cases,  the 
registration  shall  expire  on  the 
expiration  date  following  the  date  on 
which  the  person  is  registered. 

§  1309.32    Application  forms;  contents; 
signature. 

(a)  Any  person  who  is  reqiiired  to  be 
registered  pursuant  to  Section  1309.21 
and  is  not  so  registered,  shall  apply  on 
DEA  Form  510. 

(b)  Any  person  who  is  registered 
pursuant  to  Section  1309.21,  shall  apply 
for  reregistration  on  DEA  Form  510a. 

(c)  DEA  Form  510  may  be  obtained  at 
any  divisional  office  of  the 
Administration  or  by  writing  to  the 
Registration  Unit.  Drug  Enforcement 
Administration,  Department  of  Justice. 
Post  Office  Box  28083.  Central  Station. 
Washington,  DC  20005.  DEA  Form  510a 
will  be  mailed  to  each  List  I  chemical 
registrant  approximately  60  days  before 
the  expiration  date  of  his  or  her 
registration;  if  any  registered  person 
does  not  receive  such  forms  within  45 
days  before  the  expiration  date  of  the 
registration,  notice  must  be  promptly 
given  of  such  fact  and  DEA  Form  510a 
must  be  requested  by  writing  to  the 
Registration  Unit  of  the  Administration 
at  the  foregoing  address. 

(d)  Each  application  for  registration 
shall  include  the  Administration 
Chemical  Code  Number,  as  set  forth  in 
Section  1310.02  of  this  chapter,  for  each 
List  I  chemical  to  be  distributed, 
imported,  or  exported. 

(e)  Registration  shall  not  entitle  a 
person  to  engage  in  any  activity  with 


any  List  I  chemical  not  specified  in  his 
or  her  application. 

(f)  Each  application  shall  include  all 
information  called  for  in  the  form, 
unless  the  item  is  not  applicable,  in 
which  case  this  fact  shall  be  indicated. 

(g)  Each  appUcation,  attachment,  or 
other  document  filed  as  part  of  an 
application,  shall  be  signed  by  the 
applicant,  if  an  individual;  by  a  partner 
of  the  applicant,  if  a  partner^p;  or  by 
an  officer  of  the  applicant,  if  a 
corporation,  corporate  division, 
association,  trust  or  other  entity.  An 
applicant  may  authorize  one  or  more 
individuals,  who  would  not  otherwise 
be  authorized  to  do  so,  to  sign 
applications  for  the  applicant  by  filing 
with  the  application  or  other  docvunent 
a  power  of  attorney  for  each  such 
individual.  The  power  of  attorney  shall 
be  signed  by  a  person  who  is  authorized 
to  sign  applications  under  this 
paragraph  and  shall  contain  the 
signature  of  the  individual  being 
authorized  to  sign  the  appUcation  or 
other  dociunent.  The  power  of  attorney 
shall  be  valid  imtil  revoked  by  the 
applicant.  ^ 

§  1309.33    Filing  of  application;  Joint  filings. 

(a)  All  applications  for  registration 
shall  be  submitted  for  filing  to  the 
Registration  Unit.  Drug  Enforcement 
Administration.  Chemical  Registration/ 
ODC.  Post  Office  Box  2427.  Arlington, 
Virginia  22202-2427.  The  appropriate 
registration  fee  and  any  required 
attachments  must  accompany  the 
application. 

(b)  Any  person  required  to  obtain 
more  than  one  registration  may  submit 
all  applications  in  one  package.  Each 
appUcation  must  be  complete  and  must 
not  refer  to  any  accompanying 
appUcation  for  required  information. 


Federal  Register  /  Vol.  60,  No.  120  /  Thursday.  June  22.  1995  /  Rules  and  Regulations        32457 


1 1309.34    Acceptance  for  filing;  defective 
applications. 

(a)  AppUcations  submitted  for  filing 
are  dated  upon  receipt.  If  foxmd  to  be 
complete,  the  application  will  be 
accepted  for  fiUng.  AppUcations  failing 
to  comply  vdth  the  requirements  of  this 
part  will  not  generally  be  accepted  for 
filing.  In  the  case  of  minor  defects  as  to 
completeness,  the  Administrator  may 
accept  the  appUcation  for  filing  with  a 
request  to  the  applicant  for  additional 
information.  A  defective  appUcation 
wiU  be  returned  to  the  appUcant  within 
10  days  of  receipt  with  a  statement  of 
the  reason  for  not  accepting  the 
appUcation  for  fiUng.  A  defective 
appUcation  may  be  corrected  and 
resubmitted  for  filing  at  any  time. 

(b)  Accepting  an  appUcation  for  filing 
does  not  preclude  any  subsequent 
request  for  additional  information 


pursuant  to  Section  1309.35  and  has  no 
bearing  on  whether  the  appUcation  will 
be  granted. 

§1309.35    Additional  infonnation. 

The  Administrator  may  require  an 
applicant  to  submit  such  dociunents  or 
written  statements  of  fact  relevant  to  the 
appUcation  as  he  deems  necessary  to 
determine  whether  the  application 
should  be  granted.  The  failure  of  the 
appUcant  to  provide  such  documents  or 
statements  within  a  reasonable  time 
after  being  requested  to  do  so  shall  be 
deemed  to  be  a  waiver  by  the  applicant 
of  an  opportiuiity  to  present  such 
dociunents  or  facts  for  consideration  by 
the  Administrator  in  granting  or 
denying  the  appUcation. 

§  1309.36    Amendments  to  and  wittidrawals 
of  appiicatlons. 

(a)  An  appUcation  may  be  amended  or 
withdrawn  without  permission  of  the 
AdministraUon  at  any  time  before  the 
date  on  which  the  applicant  receives  an 
order  to  show  cause  pursuant  to 

§  1309.46.  An  appUcation  may  be 
amended  or  withdrawn  with  permission 
of  the  Administrator  at  any  time  where 
good  cause  is  shown  by  the  applicant  or 
where  the  amendment  or  withdrawal  is 
in  the  pubUc  interest. 

(b)  After  an  appUcation  has  been 
accepted  for  filing,  the  request  by  the 
applicant  that  it  be  returned  or  the 
failure  of  the  applicant  to  respond  to 
official  correspondence  regarding  the 
appUcation,  including  a  request  that  the 
appUcant  submit  the  required  fee,  when 
sent  by  registered  or  certified  mail, 
return  receipt  requested,  shaU  be 
deemed  to  be  a  withdrawal  of  the 
appUcation. 

Action  on  AppUcations  for  Registration: 
Revocation  or  Suspension  of 
Registration 

§  1 309.41    AdnUnisbvUve  review  generally. 

The  Administrator  may  inspect,  or 
cause  to  be  inspected,  the  estabUshment 
of  an  appUcant  or  registrant,  pursuant  to 
subpart  A  of  Part  1316  of  this  chapter. 
The  Administrator  shall  review  the 
application  for  registration  and  other 
information  gathered  by  the 
Administrator  regarding  an  appUcant  in 
order  to  determine  whether  the 
applicable  standards  of  Section  303  of 
the  Act  {21  U.S.C.  823)  have  been  met 
by  the  appUcant. 

§  1309.42  Certificate  of  registration;  denial 
of  registivtion. 

(a)  The  Administrator  shall  issue  a 
Certificate  of  Registration  (DEA  Form 
511)  to  an  applicant  if  the  issuance  of 
registration  or  reregistration  is  required 
under  the  applicable  provisions  of 


section  303  of  the  Act  (21  U.S.C.  823). 
In  the  event  that  the  issuance  of 
registration  or  reregistration  is  not 
required,  the  Administrator  shall  deny 
the  appUcation.  Before  denying  any 
application,  the  Administrator  shall 
issue  an  order  to  show  cause  piu^uant 
to  Section  1309.46  and,  if  requested  by 
the  applicant,  shall  hold  a  hearing  on 
the  application  piusuant  to  §  1309.51. 

(b)  Thf  Certificate  of  Registration 
(DEA  Form  511)  shall  contain  the  name, 
address,  and  registration  number  of  the 
registrant,  the  activity  authorized  by  the 
registration,  the  amount  of  fee  paid,  and 
the  expiration  date  of  the  registration. 
The  registrant  shall  maintain  the 
certificate  of  registration  at  the 
registered  location  in  a  readily 
retrievable  manner  and  shaU  permit 
inspection  of  the  certificate  by  any 
official,  agent  or  employee  of  the 
Administration  or  of  any  Federal,  State, 
or  local  agency  engaged  in  enforcement 
of  laws  relating  to  List  I  chemicals  or 
controlled  substances. 

§1309.43    Suspension  or  revocation  of 
registration. 

(a)  The  Administrator  may  suspend 
any  registration  pursuant  to  section 
304(a)  of  the  Act  (21  U.S.C.  824(a))  for 
any  period  of  time  he  determines. 

(b)  The  Administrator  may  revoke  any 
registration  pursuant  to  section  304(a)  of 
the  Act  (21  U.S.C.  824(a)). 

(c)  Before  revoking  or  susp>ending  any 
registration,  the  Administrator  shaU 
issue  an  order  to  show  cause  pursuant 
to  Section  1309.46  and,  if  requested  by 
the  registrant,  shall  hold  a  hearing 
purauant  to  Section  1309.51. 
Notwithstanding  the  requirements  of 
this  Section,  however,  the 
Administrator  may  suspend  any 
registration  pending  a  final  order 
pursuant  to  §  1309.44. 

(d)  Upon  service  of  the  OTder  of  the 
Administrator  suspending  or  revoking 
registration,  the  registrant  shall 
immediately  deUver  his  or  her 
Certificate  of  Registration  to  the  nearest 
office  of  the  Administration. 

S 1 309.44    Suspension  of  registration 
pending  final  order. 

(a)  The  Administrator  may  suspend 
any  registration  simultaneously  with  or 
at  any  time  subsequent  to  the  service 
upon  the  registrant  of  an  order  to  show 
cause  why  such  registration  should  not 
be  revoked  or  suspended,  in  any  case 
where  he  finds  that  there  is  an 
imminent  danger  to  the  public  health  or 
safety.  If  the  Administrator  so  suspends, 
he  shaU  serve  with  the  order  to  show 
cause  purauant  to  §  1309.46  an  order  of 
immediate  suspension  that  shall  contain 


a  statement  of  his  findings  regarding  the 
danger  to  pubUc  health  or  safety. 

(b)  Upon  service  of  the  order  of 
immediate  suspension,  the  registrant 
shaU  promptly  return  his  Certificate  of 
Registration  to  the  nearest  office  of  the 
Administration. 

(c)  Any  suspension  shall  continue  in 
effect  until  the  conclusion  of  all 
proceedings  upon  the  revocation  or 
suspension,  including  any  judicial 
review  thereof,  unless  sooner 
withdrawn  by  the  Administrator  or 
dissolved  by  a  court  of  competent 
jurisdiction.  Any  registrant  whose 
registration  is  suspended  under  this 
section  may  request  a  hearing  on  the 
revocation  or  suspension  of  his 
registration  at  a  time  earUer  than 
specified  in  the  order  to  show  cause 
pursuant  to  Section  1309.46,  which 
request  shaU  be  granted  by  the 
Administrator,  who  shall  fix  a  date  for 
such  hearing  as  early  as  reasonably 
possible.  ^ 

§1309.45    Extension  Of  registration 
pending  final  order. 

In  the  event  that  an  appUcant  for 
reregistration  (who  is  doing  business 
under  a  registration  previously  granted 
and  not  revoked  or  suspended)  has 
appUed  for  reregistration  at  least  45 
days  before  the  date  on  which  the 
existing  registration  is  due  to  expire, 
and  the  Administrator  has  issued  no 
order  on  the  appUcation  on  the  date  on 
which  the  existing  registration  is  due  to 
expire,  the  existing  registration  of  the 
applicant  shall  automatically  be 
extended  and  continue  in  effect  until 
the  date  on  which  the  Administrator  so 
issues  his  order.  The  Administrator  may 
extend  any  other  existing  registration 
imder  the  circumstances  contemplated 
in  this  section  even  though  the 
registrant  foiled  to  apply  for 
reregistration  at  least  45  days  before 
expiration  of  the  existing  registration, 
with  or  without  request  by  the 
registrant,  if  the  Administrator  finds 
that  such  extension  is  not  inconsistent 
v«rith  the  pubUc  health  and  safety. 

§1309.46    Order  to  show  cause. 

(a)  If,  upon  examination  of  the 
appUcation  for  registration  from  any 
appUcant  and  other  information 
gathered  by  the  Administration 
regarding  the  applicant,  the 
Administrator  is  unable  to  make  the 
determinations  required  by  the 
appUcable  provisions  of  section  303  of 
the  Act  (21  U.S.C  823)  to  register  the 
appUcant,  the  Administrator  shall  serve 
upon  the  appUcant  an  order  to  show 
cause  why  the  appUcation  for 
registration  should  not  be  denied. 
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(b)  If,  upon  information  gathered  by 
the  Administration  regarding  any 
registrant,  the  Administrator  determines 
that  the  registration  of  such  registrant  is 
subject  to  suspension  or  revocation 
pursiiant  to  section  304  of  the  Act  (21 
U.S.C.  824),  the  Administrator  shall 
serve  upon  the  registrant  an  order  to 
show  cause  why  the  registration  should 
not  be  revoked  or  suspended. 

(c)  The  order  to  show  cause  shall  call 
upon  the  applicant  or  registrant  to 
appear  before  the  Administrator  at  a 
time  and  place  stated  in  the  order, 
which  shall  not  be  less  than  30  days 
after  the  date  of  receipt  of  the  order.  The 
order  to  show  cause  shall  also  contain 

a  statement  of  the  legal  basis  for  such 
hearing  and  for  the  denial,  revocation, 
or  suspension  of  registration  and  a 
summary  of  the  matters  of  fact  and  law 
asserted. 

(d)  Upon  Receipt  of  an  order  to  show 
cause,  the  applicant  or  registrant  must, 
if  he  desires  a  hearing,  file  a  request  for 
a  hearing  pursuant  to  §  1309.54.  If  a 
hearing  is  requested,  the  Administrator 
shall  hold  a  hearing  at  the  time  and 
place  stated  in  the  order,  pursuant  to 
§1309.51. 

(e)  When  authorized  by  the 
Administrator,  any  agent  of  the 
Administration  may  serve  the  order  to 
show  cause. 

Hearings 

§1309^1    Hearing*  gwMrally. 

(a)  In  any  case  where  the 
Administrator  shall  hold  a  hearing  on 
any  registration  or  appUcation  therefore, 
the  procedures  for  such  hearing  shall  be 
governed  generally  by  the  adjudication 
procedures  set  forth  in  the 
Administrative  Procedure  Act  (5  U.S.C. 
551-559)  and  specifically  by  sections 
303  and  304  of  the  Act  (21  U.S.C.  823- 
824).  by  §§  1309  52  through  1309.57, 
and  by  the  procedures  for 
administrative  hearings  under  the  Act 
set  forth  in  §§  1316.41  through  1316.67 
of  this  chapter. 

(b)  Any  hearing  imder  this  part  shall 
be  independent  of,  and  not  in  lieu  of, 
criminal  prosecutions  or  other 
proceedings  imder  the  Act  or  any  other 

-law  of  the  United  States. 

§  1 309.52    Purpose  of  hearing. 

If  requested  by  a  person  entitled  to  a 
hearing,  the  Administrator  shall  hold  a 
hearing  for  the  purpose  of  receiving 
factual  evidence  regarding  the  issues 
involved  in  the  denial,  revocation,  or 
suspension  of  any  registration. 
Extensive  argument  should  not  be 
offered  into  evidence  but  rather 
presented  in  opening  or  closing 
statements  of  coimsel  or  in  memoranda 


or  proposed  findings  of  fact  and 
conclusions  of  law. 

$1300^    Walvar  or  modmcstion  of  rule*. 

The  Administrator  or  the  presiding 
officer  (with  respect  to  matters  pending 
before  him)  may  modify  or  waive  any 
rule  in  this  part  by  notice  in  advance  of 
the  hearing,  if  he  determines  that  no 
party  in  the  hearing  will  be  unduly 
prejudiced  and  the  ends  of  justice  will 
thereby  be  served.  Such  notice  of 
modification  or  waiver  shall  be  made  a 
part  of  the  record  of  the  hearing. 

f  1309.54    Request  for  hearing  or 
appearance;  wahrer. 

(a)  Any  person  entitled  to  a  hearing 
pursuant  to  §§  1309.42  and  1309.43  and 
desiring  a  hearing  shall,  within  30  days 
after  the  date  of  receipt  of  the  order  to 
show  cause,  file  with  the  Administrator 
a  written  request  for  a  hearing  in  the 
form  prescribed  in  §  1316.47  of  this 
chapter. 

(b)  Any  person  entitled  to  a  hearing 
pursuant  to  §§  1309.42  and  1309.43 
may,  within  the  period  permitted  for 
filing  a  request  for  a  hearing,  file  with 
the  Administrator  a  waiver  of  an 
opportunity  for  a  hearing,  together  with 
a  written  statement  regarding  his 
position  on  the  matters  of  fact  and  law 
involved  in  such  hearing.  Such 
statement,  if  admissible,  shall  be  made 
a  part  of  the  record  and  shall  be 
considered  in  Ught  of  the  lack  of 
opportimity  for  cross-examination  in 
determining  the  weight  to  be  attached  to 
matters  of  fact  asserted  therein. 

(c)  If  any  person  entitled  to  a  hearing 
pursuant  to  §§  1309.42  and  1309.43  fails 
to  file  a  request  for  a  hearing,  or  if  he 

so  files  and  fails  to  appear  at  the 
hearing,  he  shall  be  deemed  to  have 
waived  his  opportimity  for  the  hearing, 
imless  he  shows  good  cause  for  such 
failure. 

(d)  If  any  person  entitled  to  a  hearing 
waives  or  is  deemed  to  waive  his  or  her 
opportimity  for  the  hearing,  the 
Achninistrator  may  cancel  the  hearing,  if 
scheduled,  and  issue  his  final  order 
pursuant  to  §  1309.57  without  a  hearing. 

§  1309.55    Burden  of  proof. 

(a)  At  any  hearing  for  the  denial  of  a 
registration,  the  Administration  shall 
have  the  burden  of  proving  that  the 
requirements  for  such  registration 
pursuant  to  section  303  of  the  Act  (21 
U.S.C.  823)  are  not  satisfied. 

(b)  At  any  hearing  for  the  revocation 
or  suspension  of  a  registration,  the 
Administration  shall  have  the  burden  of 
proving  that  the  requirements  for  such 
revocation  or  suspension  pursuant  to 
section  304(a)  of  the  Act  (21  U.S.C. 
824(a))  are  satisfied. 


f  1309.56    Time  and  place  of  hearing. 

The  hearing  will  commence  at  the 
place  and  time  designated  in  the  order 
to  show  cause  or  notice  of  hearing 
published  in  the  Federal  Register 
(unless  expedited  pursuant  to  Section 
1309.44(c))  but  thereafter  it  may  be 
moved  to  a  different  place  and  may  be 
continued  from  day  to  day  or  recessed 
to  a  later  day  without  notice  other  than 
aimouncement  thereof  by  the  presiding 
officer  at  the  hearing. 

f  1309.57    Final  order. 

As  soon  as  practicable  after  the 
presiding  officer  has  certified  the  record 
to  the  Administrator,  the  Administrator 
shall  cause  to  be  published  in  the 
Federal  Register  his  final  order  in  the 
proceeding,  which  shall  set  forth  the 
final  rule  and  the  findings  of  fact  and 
conclusions  of  law  upon  which  the  rule 
is  based.  This  order  shall  specify  the 
date  on  which  it  shall  take  effect,  which 
date  shall  not  be  less  than  30  days  bom 
the  date  of  publication  in  the  Federed 
Register  unless  the  Administrator  finds 
that  the  pubUc  interest  in  the  matter 
necessitates  an  earlier  effective  date,  in 
which  case  the  Administrator  shall 
specify  in  the  order  his  findings  as  to 
the  conditions  which  led  him  to 
conclude  that  an  earher  effective  date 
was  required. 

Modification,  Transfer  and 
Termination  of  Registration 

§  1309.61    Modification  In  registration. 

Any  registrant  may  apply  to  modify 
his  or  her  registration  to  authorize  the 
handling  of  additional  List  I  chemicals 
or  to  change  his  or  her  name  or  address, 
by  submitting  a  letter  of  request  to  the 
Ehiig  Enforcement  Administration, 
Chemical  Registration/ODC,  Post  Office 
Box  2427,  Arlington,  Virginia  22202- 
2427.  The  letter  shall  contain  the 
registrant's  name,  address,  and 
registration  number  as  printed  on  the 
certificate  of  registration,  and  the  List  I 
chemicals  to  be  added  to  his  registration 
or  the  new  name  or  address  and  shall  be 
signed  in  accordance  with  §  1309.32(g). 
No  fee  shall  be  required  to  be  paid  for 
the  modification.  The  request  for 
modification  shall  be  handled  in  the 
same  manner  as  an  appUcation  for 
registration.  If  the  modification  in 
registration  is  approved,  the 
Administrator  shall  issue  a  new 
certificate  of  registration  (DEA  Form 
511)  to  the  registrant,  who  shall 
maintain  it  with  the  old  certificate  of 
registration  until  expiration. 

S  1309.62    Termination  of  registration. 

The  registration  of  any  person  shall 
terminate  if  and  when  such  perscm  dies, 
ceases  legal  existence,  or  discontinues 
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business  or  professional  practice.  Any 
registrant  who  ceases  legal  existence  or 
discontinues  business  or  professional 
practice  shall  notify  the  Administrator 
prompUy  of  such  fact. 

f  1309.63    Transfer  of  rsgiatrsUon. 

No  registration  or  any  authority 
conferred  thereby  shall  be  assigned  or 
otherwise  transferred  except  upon  such 
conditions  as  the  Administrator  may 
specifically  designate  and  then  only 
pursuant  to  his  written  consent 

Security  Requirements 

f  1 309.71    General  aecurlty  requiremanta. 

(a)  All  appUcants  and  registrants  shall 
provide  effective  controls  and 
procedures  to  guard  against  thef^  and 
diversion  of  List  I  chemicals.  Specific 
attention  shall  be  paid  to  storage  of  and 
controlling  access  to  List  I  chemicals  as 
follows: 

,   (1)  Chemicals  shall  be  stored  in 
containers  sealed  in  such  a  maimer  as 
to  indicate  any  attempts  at  tampering 
with  the  container.  Where  chemicals 
caimot  be  stored  in  sealed  containers, 
access  to  the  chemicals  should  be 
controlled  through  physical  means  or 
through  human  or  electronic 
monitoring. 

(2)  In  retail  settings  open  to  the  pubUc 
where  drugs  containing  List  I  chemicals 
that  are  regulated  pursuant  to 
§  1310.01(f)(l)(iv)  are  distiibuted,  such 
drugs  will  be  stocked  behind  a  counter 
where  only  employees  have  access. 

(b)  In  evaluating  the  effectiveness  of 
security  controls  and  procedures,  the 
Administrator  shall  consider  the 
following  factors: 

(1)  The  type,  form,  and  quantity  of 
List  I  chemicals  handled; 

(2)  The  location  of  the  premises  and 
the  relationship  such  location  bears  on 
the  security  needs; 

(3)  The  type  of  building  construction 
comprising  the  facility  and  the  general 
characteristics  of  the  building  or 
buildings; 

(4)  The  availabihty  of  electronic 
detection  and  alarm  systems; 

(5)  the  extent  of  unsupervised  public 
access  to  the  fadUty; 

(6)  The  adequacy  of  supervision  over 
employees  having  access  to  List  I 
chemicals; 

(7)  The  procedures  for  handling 
business  guests,  visitors,  maintenance 
personnel,  and  nonemployee  service 
personnel  in  areas  where  List  I 
chemicals  are  processed  or  stored; 

(8)  The  adequacy  of  the  registrant's  or 
applicant's  systems  for  monitoring  the 
receipt,  distribution,  and  disposition  of 
List  I  chemicals  in  its  operations. 

(c)  Any  registrant  or  appUcant 
desiring  to  determine  whether  a 


proposed  system  of  security  controls 
and  procedures  is  adequate  may  submit 
materials  and  plans  regarding  the 
proposed  security  controls  and 
procedures  either  to  the  Special  Agent 
in  Charge  in  the  region  in  which  the 
security  controls  and  procedures  will  be 
used,  or  to  the  Chemical  Operations 
Section  Office  of  Diversion  Control, 
Drug  Enforcement  Administration, 
Washington,  D.C.  20537. 

f  1 309.72    Felony  conviction;  employer 
reepon8ll)llitlee. 

(a)  The  registrant  shall  exercise 
caution  in  the  consideration  of 
employment  of  persons  who  will  have 
access  to  Usted  chemicals,  who  have 
been  convicted  of  a  felony  offense 
relating  to  controlled  substances  or 
Usted  chemicals,  or  who  have,  at  any 
time,  had  an  appUcation  for  registration 
with  the  DEA  deiiied,  had  a  DEA 
registration  revoked,  or  surrendered  a 
DEA  registration  for  cause.  (For 
purposes  of  this  subsection,  the  term 
"for  cause"  means  a  surrender  in  Ueu  of, 
or  as  a  consequence  dt,  any  Federal  or 
State  administrative,  civil  or  criminal 
action  resulting  from  an  investigation  of 
the  individual's  handling  of  controUed 
substances  or  Usted  chemicals.)  llie 
registrant  should  be  aware  of  the 
circumstances  regarding  the  action 
against  the  potential  employee  and  the 
rehabiUtative  efforts  following  the 
action.  The  registrant  shall  assess  the 
risks  involved  in  employing  such 
persons,  including  the  potential  for 
action  against  the  registrant  pursuant  to 
§  1309.43,  If  such  person  is  foimd  to 
have  diverted  Usted  chemicals,  and,  in 
the  event  of  employment,  shall  institute 
procedures  to  limit  the  potential  for 
diversion  of  List  I  chemicals. 

(b)  It  is  the  position  of  DEA  that 
employees  who  possess,  seU,  use  or 
divert  Usted  chemicals  or  controUed 
substances  will  subject  themselves  not 
only  to  State  or  Federal  prosecution  for 
any  ilUdt  activity,  but  shaU  also 
immediately  become  the  subject  of 
independent  action  regarding  their 
continued  employment.  The  employer 
will  assess  the  seriousness  of  the 
employee's  violation,  the  position  of 
responsibiUty  held  by  the  employee, 
past  record  of  employment,  etc.,  in 
determining  wheQier  to  suspend, 
transfer,  terminate  or  take  other  action 
against  the  employee. 

f  1 309.73    Employee  rssponsibillty  to 
report  diversion. 

Reports  of  listed  chemical  diversion 
by  feUow  employees  is  not  only  a 
necessary  part  of  an  overaU  employee 
security  program  but  also  serves  the 
pubUc  interest  at  large.  It  is,  therefore. 


the  position  of  DEA  that  an  employee 
who  has  knowledge  of  diversion  from 
his  employer  by  a  feUow  employee  has 
an  obUgation  to  report  such  information 
to  a  responsible  security  official  of  the 
employer.  The  employer  sheU  treat  such 
information  as  confidential  and  shall 
take  all  reasonable  steps  to  protect  the 
confidentiaUty  of  the  information  and 
the  identity  of  the  employee  furnishing 
information.  A  failure  to  report 
information  of  chemical  diversion  wiU 
be  considered  in  determining  the 
feasibiUty  of  continuing  to  allow  an 
employee  to  work  in  an  area  with  access 
to  chemicals.  The  employer  shall  inform 
aU  employees  concerning  this  poUcy. 

PART  1310-(AMENDED] 

1.  The  authority  citation  for  part  1310 
continues  to  read  as  foUows: 

Authority:  21  U.S.C  802,  S30,  671(b). 

2.  Section  1310.01  is  amended  by 
revising  paragraphs  (b),  (c),  (d),  (e),  (f)(1) 
and  (g),  redesignating  paragraph  (k)  as 
paragraph  (m)  and  inserting  new 
paragraphs  (k)  and  (1)  as  foUows; 

f13ia01    Definitions. 

(b)  The  term  Usted  chemical  means 
any  List  I  chemical  or  List  n  chemical. 

fc)  The  term  List  I  chemica}  means  a 
chemical  sf>ecifically  designated  by  the 
Administrator  in  §  1310.02(a)  that,  in 
addition  to  legitimate  uses,  is  used  in 
manufacturing  a  controUed  substance  in 
violation  of  the  Act  and  is  important  to 
the  manufacture  of  a  controUed 
substance. 

(d)  The  term  Ust  B  chemical  means  a 
chemical,  other  than  a  list  I  chemical, 
specifically  designated  by  the 
Administrator  in  Section  1310.02(b) 
that,  in  addition  to  legitimate  uses,  is 
used  in  manufacturing  a  controUed 
substance  in  violation  of  the  Act. 

(e)  The  term  regulated  person  means 
any  individual,  corporation, 
partnership,  association,  or  other  legal 
entity  who  manufactures,  distributes, 
imports,  or  exports  a  Usted  chemical,  a 
tableting  machine,  or  an  encapsulating 
machine,  or  who  acts  as  a  broker  or 
trader  for  an  international  transaction 
involving  a  Usted  chemical,  tableting 
machine,  or  encapsulating  machine. 

(f)  The  term  regulated  transaction 
means: 

(1)  A  distribution,  receipt,  sale, 
importation,  or  exportation  of  a  listed 
chemical,  or  an  international  transaction 
involving  shipment  of  a  Usted  chemical, 
or  if  the  Administrator  estabUshes  a 
threshold  amount  for  a  specific  Usted 
chemical,  a  threshold  amount  as 
determined  by  the  Administrator,  which 
includes  a  cumulative  threshold  amount 
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for  multiple  transactions,  of  a  listed  (B)  The  Administrator  has  detennined  iaomers.  and  salts  of  optical 

chemical,  except  that  such  terms  does  pursuant  to  the  criteria  in  §  1310.10  isomers 8113 

not  include:  that:  W  Eigonovine  and  its  salts 8675 

(i)  A  domestic  lawful  distribution  in  W  The  drug  or  group  of  drugs  is  being    ^^^  Ergotamine  and  its  salts 8676 

the  usual  course  of  business  between  diverted  to  obtain  the  listed  chemical  ^^'  N-Acetylanthranilic  acid,  ito  esten. 

agents  or  employees  of  a  sincle  for  "se  in  the  illicit  production  of  a  ,,,  „      "*  j  '  u"  J  ■■ ; ®®^^ 

regulated  person;  in  this  context,  agents  controlled  substance;  and  ^^'  nnHn^^^'ir' '  u     /''  .     , 

"        ,     *^                   ■    J.   ..     7  •  "o^""'  /^i-n.a  «..»~»j« t      u  J  ■              ..u  optical  isomers,  and  salts  of  optical 

or  employees  means  mdividuals  under  UJ  1  tie  quantity  of  ephedrine  or  other  i«)mers                                             8317 

the  direct  management  and  control  of  listed  chemical  contained  in  the  drug  (a)  Phenylacetic  ^di'iu  Mters,  "aiid  its 

the  regulated  person:  included  in  the  transaction  or  multiple  salts 8791 

(u)  A  deUvery  of  a  Usted  chemical  to  transactions  equals  or  exceeds  the  (9)  Phenyipropanoiamine.'iu'sidte; 

or  by  a  common  or  contract  carrier  for  threshold  estabUshed  for  that  chemical  optical  isomers,  and  salts  of  opUcal 

carriage  in  th6  lawful  and  usual  course  by  the  Administrator;                                    m„,*2?™"!: 7V ; -•"25 

of  the  business  of  the  common  or  (v)  Any  transaction  m  a  chemical  10  Pipendme  and  its  salts    2704 

contijact  carrier,  or  to  or  by  a  -"«"f  ^f  -.§  "10.13.  '"\ri°,tdSofop1Sl°'''"'' 

warehouseman  for  storage  in  the  lawful  ,,^0.  isomers 8112 

and  usual  course  of  the  business  of  the  ^  The  term  chemical  mixture  means  (12)  3,4-Methyienedioxyphenyl-2- 

warehouseman,  except  that  if  the  ^  combination  of  two  or  more  chemical  propanone 8502 

carriage  or  storage  is  in  connection  with  substances,  at  least  one  of  which  is  not  (13)  Methylamine  and  its  salts 8520 

the  distribution,  importation,  or  ^  listed  chemical,  except  that  such  term  (l*)  Ethylamine  and  its  salts 8678 

exportation  of  a  listed  chemical  to  a  **°e*  °°t  include  any  combination  of  a  (^5)  Propionic  anhydride 8328 

third  person,  this  paragraph  does  not  ^^^^  chemical  with  another  chemical  [J®j  J*^^'®  (Isosafrole) — 8704 

relieve  a  distributor,  importer,  or  that  is  present  solely  as  an  impurity  or  3^  Safrole „ 8323 

exporter  from  compUance  with  this  part  ^^^  ^^s  been  created  to  evade  the  L  N-MSeDh^ne'Vte'ii^'iN ®^^° 

or  parts  1309  and  1313  of  this  chapter;  requirements  of  tiie  act.  oj>!S^^^e:t:^6Z:if^.ptical 

(iii)  Any  category  of  transaction  or  •         •         »         •  isomers  (N-Methylephedrine) 8115 

any  category  of  transaction  for  a  specific  ^^  T^®  terms  broker  and  trader  mean  (20)  N-Methylpseudoephedrine,  its 

listed  chemical  or  chemicals  specified  ®"y  individual,  corporation,  corporate  "I's-  optical  isomers,  and  salu  of 

by  regulation  of  the  Administrator  as  division,  partnership,  association,  or  ,„,°P"j^  1*°™*'!;;; V ®"^ 

excluded  from  this  definition  as  °ther  legal  entity  which  assists  in  IS              ("yd^odic 

unnecessary  for  enforcement  of  the  Act;  arranging  an  international  transaction  in  (22)  BenMidehyde 8256 

(iv)  Any  transaction  in  a  Usted  *  r  1 !  n  J«»Tt!^^  ^^"^^  ^23)  Nitroethane  ....;!;;;;:;!;;"""!;ZI"";:::6724 

chemical  tiiat  is  contained  in  a  drug  tiiat  51^°^^^^''°°^!^=  (b)  List  n  Chemicals: 

may  be  marketed  or  distributed  lawfully  Jll^J^"^^  "  ^  ^^""^  °'  i^|  A"t'«=  anhydride 8519 

in  the  United  States  under  the  Federal  3?S£  -  fom,«l  nhH     r      .  S^'TkT-:; «"' 

Pn/vH  rh-„n  o„^  r-^o^^i^  A-^       1  13J  tulfilling  a  formal  obligation  to  (3)  Benzyl  chloride „„ 8570 

Food.^g  and  Cosmetic  Act  unless-  complete  the  transaction  by  bringing  (4)  Ethyl  ether „ 6584 

(A)  The  drug  contains  ephedrine  or  its  together  a  buyer  and  seller,  a  buyer  and  (5)  Potassium  permanganate 6579 

salts,  optical  isomers,  or  salts  of  optical  ti^ansporter,  or  a  seller  and  tiansporter.  ^^^  2-Butanone  (or  Methyl  Ethyl 

isomers  as  the  only  active  medicinal  or  by  receiving  any  form  of                   '  Ketone  or  MEK) 6714 

ingredient  or  contains  ephedrine  or  its  compensation  for  so  doing.                          Ill  u°  j"*°? ,    : VV • ^^94 

salts,  optical  isomers  or  salts  of  optical  (l)  The  term  international  transaction  J  ?£l^c  Idd         " 1«^ 

isomers  and  therapeutically  means  a  transaction  involving  the  lofMeihvl  SutviKetone 

msigmficant  quantities  of  anotiier  active  shipment  of  a  Usted  chemical  across  an  (MIBK)                                             6715 

medicmal  ingredient.  For  purposes  of  international  border  (other  than  a  «        *        •        *       ".' 

this  paragraph,  the  term  United  States  border)  in  which  a  broker 

"therapeutically  insignificant  or  ti«der  located  in  the  United  States  *'  Section  1310.04  is  amended  by 

quantities"  shall  apply  if  the  product  participates.  revising  paragraphs  (a),  (b).  (f)(1) 

formulation  (i.e..  the  quaUtative  and  *****  introductory,  and  (f)(2)  introductory  text 

quantitative  composition  of  active  3.  Section  1310.02  is  amended  by  ^£1^.^"  f'Lf^TT^  Pfm?^,?^' m 

indents  witinn  tie  product)  is  not  revising  the  introductory  text  and  ^  (n(l)(xiv)  (f)(l)(xx).  and  (p(l)(xxu): 

Usted  m  Amencan  PharmaceuUcal  naraoranh.:  fai  anH  fKi  t^ .^a  =.  f-,11-,.  redesignating  paragraphs  f)  1  xv) 

Association  (Apha)  Handbook  of  Paragraphs  (a)  and  (b)  to  read  as  foUows:  ^^^^^^^^  ^^^^^^  (OUKxiv)  through 

Nonprescription  Drugs;  Drug  Facts  and  §13ia02    SubstancM  Covered.  (xviii).  paragraph  (f)(l)(xxi)  as  (f)(l)(xix) 

Comparisons  (pubUshed  by  Welters  The  following  chemicals  have  been  ^^  paragraph  (f)(l)(xxiii)  as  (f)(l)(xx); 

Kluwer  Company);  or  USP  DI  specifically  designated  by  the  ^^  adding  new  paragraphs  (f)(l)(xxi) 

(pubUshed  by  authority  of  the  United  Administi-ator  of  the  Drug  Enforcement  ^^  ^^°^^^  ^°  ^^^  *^  follows: 

States  Pharmacopeial  Convention,  fac);  Administration  as  tiie  Usted  chemicals  « 1310  04    ltelntMi»nc«  »f  n^w^rri. 

or  the  product  is  not  Usted  in  §  1310.15  subject  to  the  provisions  of  this  part  and  iwmienance  of  rMords. 

as  an  exempt  drug  product.  For  drug  parts  1309  and  1313  of  this  chapter.  (a)  Every  record  required  to  be  kept 

products  having  formulations  not  found  Each  chemical  has  been  assigned  the  subject  to  Section  1310.03  for  a  List  I 

in  tiie  above  compendiums.  the  DEA  Chemical  Code  Number  set  forth  chemical,  a  tableting  machine,  or  an 

Administrator  shall  determine,  pursuant  opposite  it.  encapsulating  machine  shall  be  kept  by 

to  a  written  request  as  specified  in  (a)  List  I  chemicals  the  regulated  person  for  four  years  after 

?n!^ Jin;™  ^"  ^^  "'^'"  medicinal  (^j  Anthranilic  acid,  its  esters,  and  its  ^^  ^''^^  °^  ^^  tiansaction. 

Z^^^!^  ^^  ^     T  'n  "^^''''^^  salt. ;. 8530  (b)  Every  record  required  to  be  kept 

considered  therapeutically  sigmficant  (2)  Benzyl  cyanide 8735  subject  to  Section  1310.03  for  Ust  U 

for  purposes  of  tins  paragraph;  or  (3)  Ephedrine.  its  salu,  optical  chemical  shall  be  kept  by  the  regulated 
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person  for  two  years  after  the  date  of  the 
transaction. 


(f)*  *  * 

(1)  List  I  Chemicals: 


Chemical 

Threshold  by 
base  weight 

(0  •  •  •. 

(xxii)  Benzaldehyde 

(xxiil)  Nitroethane 

1 

4  Kilograms. 
2.5  Kilograms. 

(2)  List  n  chemicals: 

(i)*  *  • 

(iv)  Exports,  transshipments  and 
international  transactions  to  Designated 
Coimtries  set  forth  in  §  1310.08(b) 
***** 

5.  Section  1310.06  is  amended  by 
revising  paragraphs  (a)  introductory 
text,  {a)(l),  (c).  and  (d)  to  read  as 
foUows: 

f13ia06    Content  of  reconto  and  reports. 

(a)  Each  record  required  by  §  1310.03 
shall  include  the  foUowing: 

(1)  The  name,  address,  and,  if 
required,  DEA  registration  number  of 
each  party  to  the  regulated  transaction. 
***** 

(c)  Each  report  required  by  Section 
1310.05(a)  shaU  include  the  information 
as  specified  by  Section  1310.06(a)  and, 
where  obtainable,  the  registration 
number  of  the  other  party,  if  such  party 
is  registered.  A  report  submitted 
pursuant  to  §  1310.05(a)(1)  or  (a)(4) 
must  also  include  a  description  of  the 
circumstances  leading  the  regulated 
person  to  make  the  report,  such  as  the 
reason  that  the  method  of  payment  was 
uncommon  or  the  loss  unusual.  If  the 
report  is  for  a  loss  or  disappearance 
under  §  1310.05(a)(4).  the  circumstances 
of  such  loss  must  be  provided  (in- 
transit,  theft  from  premises,  etc.) 

(d)  A  suggested  format  for  the  reports 
is  provided  below: 

Supplier 

Registration  Number 

Name 

Business  Address 

City 

State   

Zip 


Business  Phone   

Purchaser: 

Registration  Number 
Name 


Business  Address 

City     

Si^te  

Zip 


Business  Phone 
Identification 


Shipping  Address  (if  different  than  purchaser 
Address): 

Street 


aty 

State 

Zip 


Date  of  Shipment    

Name  of  Listed  Cheinical(s) 

Quantity  and  Form  of  Packaging 
Description  of  Machine: 

Make  _^ 

Model    

Serial  # 

Method  of  Transfisr     

If  Loss  or  Disappearance: 

Date  of  Loss 

Type  of  Loss 


Description  of  Circumstances 

PubUc  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  ten  minutes  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  coUection  of  information. 
Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden  to 
the  Drug  Enforcement  Administration, 
Records  Management  Section, 
Washington,  D.C.  20537;  and  to  the 
Office  of  Management  and  Budget, 
Paperwork  Reduction  Project  No.  1117- 
0024,  Washington.  D.C.  20503. 
•        •        •        •    .     • , 

6.  Section  1310.07  is  amended  by 
revising  paragraphs  (a)  and  (b)  to  read 
as  follows: 

§1310.07    Proof  of  Manlity. 

(a)  Each  regulated  person  who 
engages  in  a  regulated  transaction  must 
identify  the  other  party  to  the 
transaction.  For  domestic  transaction, 
this  shaU  be  accompUshed  by  having 
the  other  party  present  documents 
which  would  verify  the  identity,  or 
registration  status  if  a  registrant,  of  the 
other  party  to  the  regulated  person  at 
the  time  the  order  is  placed.  For  export 
transaptions.  this  shall  be  accomplished 
by  good  faith  inquiry  through 
reasonably  available  research 
documents  or  pubUcly  available 
information  which  would  indicate  the 
existence  of  the  foreign  customer.  No 
proof  of  identity  is  required  for  foreign 
suppUers. 

fb)  The  regulated  person  must  verify 
the  existence  and  apparent  vaUdity  of  a 
business  entity  ordering  a  Usted 
chemical,  tableting  machine  or 
encapsulating  machine.  For  domestic 
transactions,  this  may  be  accompUshed 
by  such  methods  as  checking  the 
telephone  directory,  the  local  credit 
bureau,  the  local  Oiamber  of  Commerce 
or  the  local  Better  Business  Bureau,  or. 
if  the  business  entity  is  a  registrant,  by 
verification  of  the  registration.  For 


export  transactions,  a  good  faith  inquiry 
to  verify  the  existence  and  apparent 
vaUdity  of  a  foreign  business  entity  may 
be  accompUshed  by  such  methods  as 
verifying  the  business  telephone  Usting 
through  international  telephone 
information,  the  firm's  Usting  in 
international  or  foreign  national 
chemical  directories  or  other  commerce 
directories  or  trade  pubUcations, 
confirmation  throu^  foreign 
subsidiaries  of  the  U.S.  regulated 
person,  verification  through  the  country 
of  destination's  embassy  Commercial 
Attache,  or  official  documents  provided 
by  the  purchaser  which  confirm  the 
existence  and  apparent  vaUdity  of  the 
business  entity. 

*  »        •        •        • 

7.  Section  1310.08  is  amended  by 
revising  paragraph  (b)  introductory  text 
to  read  as  follows: 

S13iaoe    Excluded  transactions. 

•  *        *        •        • 

(b)  Exports,  transshipments,  and 
international  transactions  of 
hydrochloric  and  sulfuric  acids,  except 
for  exports,  transshipments  and 
international  transactions  to  the 
foUowing  coui^tries: 
***** 

8.  Sections  1310.10  and  1310.11  are 
added  to  read  as  foUows: 

fiaiaiO    ftamoval  of  tha  axamptton  of 
drugs  distrtbutsd  undar  the  Food,  Drug  and 
CoamaUc  AcL 

(a)  The  Administrator  may  remove 
fitjm  exemption  under  1310.01(0(l)(iv) 
any  drug  or  group  of  drugs  that  the 
Administrator  finds  is  being  diverted  to 
obtain  a  Usted  chemical  for  use  in  the 
iUidt  production  of  a  controlled 
substance.  In  removing  a  drug  or  group 
of  drugs  from  the  exemption  the 
Administrator  shaU  consider 

(1)  the  scope,  duration,  and 
significance  of  the  diversion; 

(2)  whether  the  drug  or  group  of  drugs 
is  formulated  in  such  a  way  that  it 
cannot  be  easUy  used  in  the  ilUcit 
production  of  a  controlled  substance; 
and 

(3)  whether  the  Usted  chemical  can  be 
readily  recovered  from  the  drug  or 
group  of  drugs. 

(b)  Upon  determining  that  a  drug  or 
group  of  drugs  should  be  removed  fit>m 
the  exemption  under  paragraph  (a)  of 
this  section,  the  Administrator  shall 
issue  and  pubUsh  in  the  Federal 
Register  his  proposal  to  remove  the  drug 
or  group  of  drugs  fitjm  the  exemption, 
which  shaU  include  a  reference  to  the 
legal  authority  under  which  the 
proposal  is  based.  The  Administrator 
shall  permit  any  interested  person  to  file 
written  comments  on  or  objections  to 
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the  proposal.  After  considering  any 
comments  or  objections  filed,  the 
Adminiiitrator  shall  publish  in  the 
Federal  Register  his  final  order. 

(c)  The  Administrator  shall  limit  the 
removal  of  a  drug  or  group  of  drugs  from 
exemption  imder  paragraph  (a)  of  this 
section  to  the  most  identifiable  type  of 
the  drug  or  gioup  of  drugs  for  which 
evidence  of  diversion  exists  unless  there 
is  evidence,  based  on  the  pattern  of 
diversion  and  other  relevant  factors,  that 
the  diversion  will  not  be  limited  to  that 
particular  drug  or  group  of  drugs. 

(d)  Any  manufacturer  seeking 
reinstatement  of  a  particular  drug 
product  that  has  been  removed  from  an 
exemption  under  paragraph  (a)  of  this 
section,  may  apply  to  the  Administrator 
for  reinstatement  of  the  exemption  for 
that  particular  drug  product  on  the 
grounds  that  the  particular  drug  product 
is  manufactxired  and  distributed  in  a 
manner  that  prevents  diversion.  In 
determining  whether  the  exemption 
should  be  reinstated  the  Administrator 
shall  consider: 

(1)  the  package  sizes  and  maimer  of 
packaging  of  the  drug  product; 

(2)  the  manner  of  distribution  and 
advertising  of  the  drug  product; 

(3)  evidence  of  diversion  of  the  drug 
product; 

(4)  any  actions  taken  by  the 
manufacturer  to  prevent  diversion  of  the 
drug  product;  and 

(5)  such  other  factors  as  are  relevant 
to  and  consistent  with  the  public  health 
and  safety,  including  the  factors 
described  in  paragraph  (a)  of  this 
section  as  applied  to  the  drug  product. 

(e)  Within  a  reasonable  period  of  time 
after  receipt  of  the  application  for 
reinstatement  of  the  exemption,  the 
Administrator  shall  notify  the  appUcant 
of  his  acceptance  or  non-acceptance  of 
his  application,  and  if  not  accepted,  the 
reason  therefor.  If  the  apphcation  is 
accepted  for  filing,  the  Administrator 
shall  issue  and  publish  in  the  Federal 
Register  his  order  on  the  reinstatement 
of  the  exemption  for  the  particular  drug 
product,  which  shall  include  a  reference 
to  the  legal  authority  under  which  the 
order  is  based.  This  order  shall  specify 
the  date  on  which  it  shall  take  effect. 
The  Administrator  shall  permit  any 
interested  person  to  file  written 
comments  on  or  objections  to  the  order. 
If  any  such  conunents  raise  significant 
issues  regarding  any  finding  of  fact  or 
conclusion  of  law  upon  which  the  order 
is  based,  the  Administrator  shall 
inmiediately  suspend  the  effectiveness 
of  the  order  un*il  he  may  reconsider  the 
application  in  light  of  the  comments 
and  objections  filed.  Thereafter,  the 
Administrator  shall  reinstate,  revoke,  or 


amend  his  original  order  as  he 
determines  appropriate. 

(f)  Unless  the  Administrator  has 
evidence  that  the  drug  product  is  being 
diverted,  as  determined  by  applying  the 
factors  set  forth  in  paragraph  (a)  of  this 
section,  and  the  Administrator  so 
notifies  the  applicant,  transactions 
involving  a  specific  drug  product  will 
not  be  considered  regulated  transactions 
during  the  following  periods: 

(1)  while  a  bonafide  application  for 
reinstatement  of  exemption  under 
paragraph  (d)  of  this  section  for  the 
specific  drug  product  is  pending 
resolution,  provided  that  tlie  application 
for  reinstatement  is  filed  not  later  than 
60  days  after  the  pubUcation  of  the  final 
order  removing  the  exemption;  and 

(2)  for  a  period  of  60  days  following 
the  Admiiustrator's  denial  of  an 
application  for  reinstatement. 

(g)  An  order  published  by  the 
Administrator  in  the  Federal  Register, 
pursuant  to  paragraph  (e)  of  this  section, 
to  reinstate  an  exemption  may  be 
modified  or  revoked  with  respect  to  a 
particular  drug  product  upon  a  finding 
that: 

(1)  applying  the  factors  set  forth  in 
paragraph  (a)  of  this  section  to  the 
particular  drug  product,  the  drug 
product  is  being  diverted;  or 

(2)  there  is  a  significant  change  in  the 
data  that  led  to  the  issuance  of  the  final 
rule. 

1 13iai  1    ReinstatMnant  of  exemption  for 
drug  products  distributed  under  the  Food, 
Drug  and  Cosmetic  Act 

(a)  The  Administrator  has  reinstated 
the  exemption  for  the  drug  products 
listed  in  paragraph  (e)  of  this  section 
from  application  of  sections  302,  303, 
310.  1007,  and  1008  of  the  Act  (21 
U.S.C.  822-823.  830,  and  957-958),  to 
the  extent  described  in  paragraphs  (b), 
(c),  and  (d)  of  this  section. 

(b)  No  reinstated  exemption  granted 
pursuant  to  1310.10  affects  the  criminal 
liability  for  illegal  possession  or 
distribution  of  listed  chemicals 
contained  in  the  exempt  drug  product. 

(c)  Changes  in  exempt  drug  product 
compositions:  Any  change  in  the 
quantitative  or  qualitative  composition, 
trade  name  or  other  designation  of  an 
exempt  drug  product  listed  in  paragraph 
(d)  requires  a  new  apphcation  for 
reinstatement  of  the  exemption. 

(d)  The  following  drug  products,  in 
the  form  and  quantity  Usted  in  the 
application  submitted  (indicated  as  the 
"date")  are  designated  as  reinstated 
exempt  drug  products  for  the  purposes 
set  forth  in  this  section: 


Exempt  Drug  Products 


Supplier 

Prortjjct 
name 

Form 

Date 

[Reserved] 

9.  Section  1310.14  and  1310.15.  are 
added  to  read  as  follows: 

%  1310.14    Exemption  of  drug  products 
containing  ephadrlne  and  therapeutically 
significant  quantities  of  another  active 
ntediclnal  Ingredient 

(a)  Any  manufacturer  of  a  drug 
product  containing  ephedrine  in 
combination  with  another  active 
medicinal  ingredient,  the  product 
formulation  of  which  is  not  listed  in  the 
compendiums  set  forth  in  section 
1310.01(0(l)(iv)(A),  may  request  that 
the  Administrator  exempt  the  product 
as  one  which  contains  ephedrine 
together  with  a  therapeutically 
significant  quantity  of  another  active 
medicinal  ingredient. 

(b)  An  application  for  an  exemption 
under  this  section  shall  contain  the 
following  information: 

(1)  The  name  and  address  of  the 
applictmt; 

(2)  The  exact  trade  name  of  the  drug 
product  for  which  exemption  is  sought; 

(3)  The  complete  quantitative  and 
qualitative  composition  of  the  drug 
product; 

(4)  A  brief  statement  of  the  facts 
which  the  appUcant  believes  justify  the 
granting  of  an  exemption  under  this 
section;  and 

(5)  Certification  by  the  appUcant  that 
the  product  may  be  lawfully  marketed 
or  distributed  under  the  Food,  Drug,  and 
Cosmetic  Act. 

(6)  The  identification  of  any 
information  on  the  appUcation  which  is 
considered  by  the  applicant  to  be  a  trade 
secret  or  confidential  and  entitled  to 
protection  imder  U.S.  laws  restricting 
the  pubUc  disclosure  of  such 
information  by  government  employees. 

(c)  The  Administrator  may  require  the 
appUcant  to  submit  such  additional 
documents  or  written  statements  of  fact 
relevant  to  the  appUcation  which  he 
deems  necessary  for  determining  if  the 
appUcation  should  be  granted. 

(d)  Within  a  reasonable  period  of  time 
after  the  receipt  of  a  completed 
appUcation  for  an  exemption  under  this 
section,  the  Administrator  shall  noUfy 
the  appUcant  of  acceptance  or  non- 
acceptance  of  the  application.  If  the 
appUcation  is  not  accepted,  an 
explanation  will  be  provided.  The 
Administrator  is  not  required  to  accept 
an  application  if  any  of  the  information 
required  in  paragraph  (b)  of  this  section 
or  requested  pursuant  to  paragraph  (c) 
of  this  section  is  lacking  or  not  readily 
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understood.  The  appUcant  may, 
however,  amend  the  application  to  meet 
the  requirements  of  paragraphs  (b)  and 
(c)  of  this  section.  U  the  appUcation  is 
accepted  for  filing,  the  Administrator 
shall  issue  and  publish  in  the  Federal 
Register  an  order  on  the  appUcation, 
which  shall  include  a  reference  to  the 
legal  authority  under  which  the  order  is 
based.  This  order  shall  specify  the  date 
on  which  it  shall  take  effect.  The 
Administrator  shall  permit  any 
interested  person  to  file  written 
comments  on  or  objections  to  the  order. 
If  any  comments  or  objections  raise 
significant  issues  regarding  any  findings 
of  fact  or  law  upon  which  the  order  is 
based,  the  Administrator  shall 
immediately  suspend  the  effectiveness 
of  the  order  until  he  may  reconsider  the 
application  in  Ught  of  the  comments 
and  objections  filed.  Thereafter,  the 
Administrator  shall  reinstate,  revoke,  or 
amend  the  original  order  as  deemed 
appropriate. 

§1310.15    Exempt  drug  products 
containing  ephedrine  and  tfMrapeutleally 
significant  quantitias  of  anottior  activs 
medidnai  ingredient 

(a)  The  drug  products  containing 
ephedrine  and  therapeutically 
significant  quantities  of  another  active 
medicinal  ingredient  listed  in  paragraph 
(e)  of  this  section  have  been  exempted 
by  the  Administrator  from  appUcation 
of  sections  302,  303,  310,  1007,  and 
1008  of  the  Act  (21  U.S.C.  822-3,  830, 
and  957-8)  to  the  extent  described  in 
paragraphs  (b),  (c),  and  (d)  of  this 
section. 

(b)  No  exemption  granted  pursuant  to 
1310.14  affects  the  criminal  UabiUty  for 
illegal  possession  or  distribution  of 
Usted  chemicals  contained  in  the 
exempt  drug  product. 

(c)  Changes  in  drug  product 
compositions:  Any  change  in  the 
quantitative  or  qualitative  composition 
of  an  exempt  drug  product  listed  in 
paragraph  (d)  requires  a  new  appUcation 
for  exemption. 

(d)  In  addition  to  the  drug  products 
Usted  in  the  compendium  set  forth  in 

§  1310.01(f)(l)(iv)(A),  the  following  drug 
products,  in  the  form  and  quantity  Usted 
in  the  appUcation  submitted  (indicated 
as  the  "date")  are  designated  as  exempt 
drug  products  for  the  purposes  set  forth 
in  this  section: 


Exempt  Drug  Products  Containing 
Ephedrine  and  Therapeutically 
Significant  Quantities  of  An- 
other Active  medicinal  Ingredi- 
ent 


Supplier 

Product 
name 

Form 

Date 

[Reserved] 

PART  1313— {AMENDED] 

1.  The  authority  citation  for  part  1313 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  802,  830,  871(b),  971. 

2.  Section  1313.02  is  amended  by 
revising  paragraphs  (c).  (d)  introductory 
text,  (d)(1),  (h)  and  (i);  redesignating 
paragraph  (m)  as  paragraph  (o)  and 
adding  new  paragraphs  (m)  and  (n)  to 
read  as  foUows: 

S  1313.02    Definttions. 


(c)  The  term  regulated  person  means 
any  individual,  corporation, 
partnership,  association,  or  other  legal 
entity  who  manufactures,  distributes, 
imports,  or  exports  a  listed  chemical,  a 
tableting  machine,  or  an  encapsulating 
machine,  or  who  acts  as  a  broker  or 
trader  for  an  international  transaction 
involving  a  Usted  chemical,  a  tableting 
machine,  or  an  encapsulating  machine. 

(d)  The  term  regulated  transaction 
means: 

(1)  A  distribution,  receipt,  sale, 
importation,  exportation,  or 
international  transaction  of  a  listed 
chemical,  or  if  the  Administrator 
estabUshes  a  threshold  amoimt  for  a 
specific  Usted  chemical,  a  threshold 
amoimt  as  determined  by  the 
Administrator,  which  includes  a 
cumulative  threshold  amount  for 
multiple  transactions,  of  a  Usted 
chemical,  except  that  such  term  does 
not  include: 

(i)  A  domestic  lawful  distribution  in 
the  usual  course  of  business  between 
agents  or  employees  of  a  single 
regulated  person;  in  this  context,  agents 
or  employees  means  individuals  under 
the  direct  management  and  control  of 
the  regulated  person; 

(ii)  A  deUvery  of  a  Usted  chemical  to 
or  by  a  common  or  contract  carrier  for 
carriage  in  the  lawful  and  usual  course 
of  the  business  of  the  common  or 
contract  carrier,  or  to  or  by  a 
warehouseman  for  storage  in  the  lawful 
and  usual  course  of  the  business  of  the 
warehouseman,  except  that  if  the 
carriage  or  storage  is  in  coimection  with 
the  distribution,  importation,  or 
exportation  of  a  Usted  chemical  to  a 
third  person,  this  paragraph  does  not 


reUeve  a  distributor,  importer,  or 
exporter  &x>m  compliance  with  this  part 
or  jparts  1309  and  1310  of  this  chapter 

(lii)  Any  category  of  transaction  or 
any  category  of  transaction  for  a  specific 
Usted  chemical  or  chemicals  specified 
by  regulation  of  the  Administrator  as 
excluded  from  this  definition  as 
unnecessary  for  enforcement  of  the  Act; 

(iv)  Any  transaction  in  a  Usted 
chemical  that  is  contained  in  a  drug  that 
may  be  marketed  or  distributed  lawfuUy 
in  the  United  States  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  unless) — 

(A)  The  drug  contains  ephedrine  or  its 
salts,  optical  isomers,  or  salts  of  optical 
isomers  as  the  only  active  medicinal 
ingredient  or  contains  ephedrine  or  its 
salts,  optical  isomers  or  salts  of  optical 
isomers  and  therapeuticaUy 
insignificant  quantities  of  another  active 
medicinal  ingredient  (for  purposes  of 
this  paragraph,  the  term 
"therapeuticaUy  insignificant 
quantities"  shall  apply  if  the  product 
formulation  (i.e.,  the  quaUtative  and 
quantitative  composition  of  active 
ingredients  within  the  product)  is  not 
listed  in  American  Pharmaceutical 
Association  (Apha)  Handbook  of 
Nonprescription  Drugs;  Drug  Facts  and 
Comparisons  (pubUshed  by  Wolters 
Kluwer  Company);  or  USP  DI 
(published  by  authority  of  the  United 
States  Pharmacopeial  Convention,  Inc.); 
or  the  product  is  not  Usted  in  Section 
1310.15  as  an  exempt  drug  product.  For 
drug  products  having  formulations  not 
found  in  the  above  compendiums,  the 
Administrator  shall  determine,  pursuant 
to  a  written  request  as  specified  in 
Section  1310.14.  whether  the  active 
medicinal  ingredients  are  present  in 
quantities  considered  therapeuticaUy 
significant  for  purposes  of  this 
paragraph;  or 

(B)  The  Administrator  has  determined 
pursuant  to  the  criteria  in  Section 
1310.10  that: 

(J)  The  drug  or  group  of  drugs  is  being 
diverted  to  obtain  the  listed  chemical 
for  use  in  the  ilUdt  production  of  a 
controlled  substance;  and 

(2)  The  quantity  of  ephedrine  or  other 
Usted  chemical  contained  in  the  drug 
included  in  the  transaction  or  multiple 
transactions  equals  or  exceeds  the 
threshold  estabUshed  for  that  chemical 
by  the  Administrator; 

(v)  Any  transaction  in  a  chemical 
mixture  Usted  in  Section  1310.13. 

(h)  The  term  regular  importer  means, 
with  respect  to  a  Usted  chemical,  a 
person  that  has  an  estabUshed  record  as 
an  importer  of  that  Usted  chemical  that 
is  reported  to  the  Administrator. 

(i)  The  term  established  record  as  an 
importer  means  that  the  regulated 
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person  has  imported  a  listed  chemical  at 
least  once  within  the  past  six  months, 
or  twice  within  the  past  twelve  months 
from  a  foreign  supplier.  The  term  also 
means  that  the  regidated  person  has 
provided  the  Administration  with  the 
following  information  in  accordance 
with  the  waiver  of  the  15-day  advance 
notice  requirements  of  Section  1313.15: 

(1)  the  name,  DEA  registration 
number  (where  appUcable),  street 
address,  telephone  number,  telex 
number,  and.  where  available,  the 
facsimile  nimiber  of  the  regulated 
person  and  of  each  foreign  supplier,  and 

(2)  the  frequency  and  number  of 
transactions  occurring  during  the 
preceding  12-month  period. 

(m)  The  terms  broker  and  trader  mean 
any  individual,  corporation,  corporate 
division,  partnership,  association,  or 
other  legal  entity  which  assists  in 
arranging  an  intematlonai  transaction  in 
a  listed  chemical  by — 

(1)  negotiating  contracts; 

(2)  serving  as  an  agent  or 
Intermediary;  or 

(3)  fulfilling  a  formal  obligation  to 
complete  the  transaction  by  bringing 
together  a  buyer  and  seller,  a  buyer  and 
transporter,  or  a  seller  and  transporter, 
or  by  receiving  any  form  of 
compensation  for  so  doing. 

(n)  The  term  international  transaction 
means  a  transaction  involving  the 
shipment  of  a  listed  chemical  across  an 
international  border  (other  than  a 
United  States  border)  in  which  a  broker 
or  trader  located  in  the  United  States 
participates. 


3.  Section  1313.12  is  amended  by 
revising  paragraph  (c)  and  adding  new 
paragraphs  (d),  (e)  and  (f)  to  read  as 

follows: 


f  1313.12 
import. 


RequtramMit  of  autttofization  to 


(c)  The  15-day  advance  notification 
requirement  for  listed  chemical  imports 
may  be  waived  for: 

(i)  Any  regulated  person  who  has 
satisfied  the  requirements  for  reporting 
to  the  Administration  as  a  regular 
importer  of  such  listed  chemicals;  or 

(2)  A  specific  listed  chemical,  as  set 
forth  in  paragraph  (f)  of  this  section,  for 
which  the  Administrator  determines 
that  advance  notification  is  not 
necessary  for  effective  chemical 
diversion  control. 

(d)  For  imports  where  advance 
notification  is  waived  piu^uant  to 
paragraph  (c)(1)  of  this  section,  the  DEA 
Form  486  must  be  received  by  the  Drug 
Enforcement  Administration,  Chemical 
Operations  Section,  on  or  before  the 


date  of  importation  through  use  of  the 
mailing  address  listed  in  §  1313.12(b)  or 
through  use  of  electronic  facsimile 
media. 

(e)  For  importations  where  advance 
notification  is  waived  pursuant  to 
paragraph  (c)(2)  of  this  section  no  DEA 
Form  486  is  required,  however,  the 
regulated  person  shall  submit  quarterly 
reports  to  the  Drug  Enforcement 
Administration,  Qiemlcal  Operations 
Section.  P.O.  Box  28346,  Washington, 
DC  20038,  by  no  later  than  the  15th  day 
of  the  month  following  the  end  of  each 
quarter.  The  report  shall  contain  the 
following  information  regarding  each 
individual  importation: 

(1)  The  name  of  the  listed  chemical: 

(2)  The  quantity  and  date  imported; 

(3)  The  name  and  full  business 
address  of  the  supplier; 

(4)  The  foreign  port  of  embarkation; 
and 

(5)  The  port  of  entry .^ 

(f)  The  15  day  advance  notification 
requirement  set  forth  in  paragraph  (a) 
has  been  waived  for  imports  of  the 
following  listed  chemicals: 

(1)  [Reserved] 

4.  Section  1313.15  is  revised  to  read 
as  follows: 

$1313.15    WaivM^  of  15^ay  advance  notloa 
f or  ragular  Importara. 

(a)  Each  regulated  person  seeking 
designation  as  a  "regular  importer" 
shall  provide,  by  certified  mall  return 
receipt  requestmi,  to  the  Administration 
such  information  as  is  required  imder 

§  1313.02(1),  dociunenting  their  status  as 
a  regular  importer. 

(b)  Each  regiilated  person  making 
application  under  paragraph  (a)  of  this 
section  shall  be  considered  a  "regular 
importer"  for  piuposes  of  waiving  the 
15-day  advance  notice,  30  days  after 
receipt  of  the  application  by  the 
Administration,  as  indicated  on  the 
return  receipt,  unless  the  regulated 
person  is  otherwise  notified  in  writing 
by  the  Administration. 

(c)  The  Administrator,  may,  at  any 
time,  disqualify  a  regulated  person's 
status  as  a  regular  Importer  on  the 
grounds  that  the  chemical  being 
imported  may  be  diverted  to  the 
clandestine  manufacture  of  a  controlled 
substance. 

(d)  Unless  the  Administration  notifies 
the  chemical  importer  to  the  contrary, 
the  qualification  of  a  regular  importer  of 
any  one  of  these  three  chemicals, 
acetone,  2-Butanone  (\4EK),  or  toluene, 
qualifies  that  importer  as  a  regular 
importer  of  all  three  of  these  chemicals. 

(e)  All  chemical  Importers  shall  be 
required  to  file  a  DEA  Form  486  as 
required  by  Section  1313.12. 

5.  Section  1313.21  is  amended  by 
redesignating  paragrt^h  (d)  as 


paragraph  (g)  by  revising  paragraph  (c) 
and  newly  designated  paragraph  (g)  and 
by  adding  new  paragraphs  (d),  (e),  and 
(f)  to  read  as  follows: 

$1313.21    Raqulramant  of  authortzatkMi  to . 
•xport 


(c)  The  15-day  advance  notification 
requirement  for  listed  chemical  exports 
may  be  waived  for: 

(1)  any  regulated  person  who  has 
satisfied  the  requirements  of  Section 
1313.24  for  reporting  to  the 
Administration  an  established  business 
relationship  with  a  foreign  customer  as 
defined  in  §  1313.02(j). 

(2)  A  specific  listed  chemical  to  a 
specified  country,  as  set  forth  in 
paragraph  (f)  of  this  section,  for  which 
the  Administrator  determines  that 
advance  notification  is  not  necessary  for 
effective  chemical  diversion  control. 

(d)  For  exports  where  advance 
notification  is  waived  pursuant  to 
paragraph  (c)(1)  of  this  section,  the  DEA 
Form  486  must  be  received  by  the  Drug 
Enforcement  Administration,  Chemical 
Operations  Section,  on  or  before  the 
date  of  exportation  through  use  of  the 
mailing  address  listed  in  Section 
1313.12(b)  or  through  use  of  electronic 
facsimile  media. 

(e)  For  exportations  where  advance 
notification  is  waived  pursuant  to 
paragraph  (c)(2)  of  this  section,  the 
regulated  person  shall  file  quarterly 
reports  to  the  Drug  Enforcement 
Administration,  Chemical  Operations 
Section,  P.O.  Box  28346,  Washington. 
DC  20038,  by  no  later  than  the  15th  day 
of  the  month  following  the  end  of  each 
quarter.  The  report  shall  contain  the 
following  information  regarding  each 
individual  importation: 

(1)  The  name  of  the  Usted  chemical; 

(2)  The  quantity  and  date  exported; 

(3)  The  name  and  full  business 
address  of  the  foreign  customer; 

(4)  The  port  of  embarkation;  and 

(5)  The  foreign  port  of  entry. 

(f)  The  15  day  advance  notification 
requirement  set  forth  in  paragraph  (a)  of 
this  section  has  been  waived  for  exports 
of  the  following  listed  chemictds  to  the 
following  countries: 


Name  of  Chemical 


[Reserved] 


Country 


(g)  No  person  shall  export  or  cause  to 
be  exported  any  Usted  chemical, 
knowing  or  having  reasonable  cause  to 
believe  the  export  is  in  violation  of  the 
laws  of  the  coiuitry  to  which  the 
chemical  is  exported  or  the  chemical 
will  be  used  to  manufactvu«  a  controlled 
substance  in  violation  of  the  Act  or  the 
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laws  of  the  country  to  which  the 
chemical  is  exported.  The 
Administration  will  pubUsh  a  notice  of 
foreign  import  restrictions  for  listed 
chemicals  of  which  DEA  has  knowledge 
as  provided  in  §  1313.25. 

6.  A  new  imdesignated  center  heading 
is  added  preceding  §  1313.31  to  read  as 
follows: 

Transshipments,  In-Transit  Shipments 
and  International  Transactions 
Involving  Listed  Chemicals 

7.  Sections  1313.32,  1313.33,  and 
1313,34  are  added  to  read  as  follows: 

1313.32  Requirement  of  authorization  for 
international  transactions. 

1313.33  Contents  of  an  international 
transaction  declaration. 

1313.34  Distribution  of  the  international 
transaction  declaration. 

§  1 31 2.32    Requirement  of  autfiorizatlon  for 
international  transactions. 

(a)  A  broker  or  trader  shall  notify  the 
Administrator  prior  to  an  international 
transaction  Involving  a  listed  chemical 
which  meets  or  exceeds  the  threshold 
amount  identified  in  Section  1310.04  of 
this  chapter,  in  which  the  broker  or 
trader  participates.  Notification  must  be 
made  no  later  than  15  days  before  the 
transaction  is  to  take  place.  In  order  to 
fecilitate  an  international  transaction 
involving  listed  chemicals  and 
implement  the  purpose  of  the  Act, 
regulated  persons  may  wish  to  provide 
advance  notification  to  the 
Administration  as  far  in  advance  of  the 
15  days  as  possible. 

(b)  (1)  A  completed  DEA  Form  486 
must  be  received  at  the  following 
address  not  later  than  15  days  prior  to 
the  international  transaction: 

Drug  Enforcement  Administration,  P.O. 
Box  28346,  Washington,  D.C.  20038 

(2)  A  copy  of  the  DEA  Form  486  may 
be  transmitted  directly  to  the  Drug 
Enforcement  Administration,  Chemical 
Operations  Section,  through  electronic 
facsimile  media  not  later  than  15  days 
prior  to  the  exportation. 

(c)  No  person  shall  serve  as  a  broker 
or  trader  for  an  international  transaction 
involving  a  listed  chemical  knowing  or 
having  reasonable  cause  to  believe  that 
the  transaction  is  in  violation  of  the 
laws  of  the  country  to  which  the 
chemical  is  exported  or  the  chemical 
will  be  used  to  manufacture  a  controlled 
substance  in  violation  of  the  laws  of  the 
coimtry  to  which  the  chemical  is 
exported.  The  Administration  will 
publish  a  notice  of  foreign  import 
restrictions  for  listed  chemicals  of 
which  DEA  has  knowledge  as  provided 
in  Section  1313.25. 


S  1313.33    Commits  of  an  Intsmationai 
transaction  daciaratkMi. 

(a)  An  international  transaction 
involving  a  chemical  Usted  in  §  1310.02 
of  this  chapter  which  meets  the 
threshold  criteria  estabUshed  in 

§  1310.04  of  this  chapter  may  be 
arranged  by  a  broker  or  trader  if  the 
chemical  is  needed  for  medical, 
commercial,  scientific,  or  other 
legitimate  uses. 

(b)  Any  broker  or  trader  who  desires 
to  arrange  an  international  transaction 
involving  a  Usted  chemical  which  meets 
the  criteria  set  forth  in  Section  1310.04 
shall  notify  the  Administration  through 
the  procedures  outlined  in  Section 
1313.32(b). 

(c)  The  DEA  Form  486  must  be 
executed  in  triplicate  and  must  include 
all  the  following  information: 

(1)  The  name,  address,  telephone 
number,  telex  niunber,  and,  where 
available,  the  facsimile  niunber  of  the 
chemical  exporter;  the  name,  address, 
telephone  number,  telex  number,  and, 
where  available,  the  facsimile  number  of 
the  chemical  importer; 

(2)  The  name  and  description  of  each 
listed  chemical  as  it  appears  on  the  label 
or  container,  the  name  of  each  Usted 
chemical  as  it  is  designated  in  Section 
1310.02  of  this  chapter,  the  size  or 
weight  of  container,  the  number  of 
containers,  the  net  weight  of  each  Usted 
chemical  given  in  kilograms  or  parts 
thereof,  and  the  gross  weight  of  the 
shipment  given  in  kilograms  or  parts 
thereof: 

(3)  The  proposed  export  date,  the  port 
of  exportation,  and  the  port  of 
importation;  and 

(4)  The  name,  address,  telephone, 
telex,  and  where  available,  the  facsimile 
number,  of  the  consignee  in  the  country 
where  the  chemical  shipment  is 
destined;  the  name(s)  and  address(es)  of 
any  intermediate  consignet;(s). 

$  1313.34    Distribution  of  the  international 
transaction  dociaration. 

The  required  three  copies  of  the  DEA 
Form  486  will  be  distributed  as  follows: 

(a)  Copies  1  and  3  shall  be  retained  on 
file  by  the  broker  or  trader  as  the  official 
record  of  the  international  transaction. 
Declaration  forms  Involving  List  I 
chemicals  shall  be  retained  for  List  II 
chemicals  shall  be  retained  for  two 
years. 

(b)  Copy  2  is  the  I>rug  Enforcement 
Administration  copy  used  to  fulfill  the 
notification  requirements  of  Section 
1313.32. 

•        •        •         •        • 

7.  In  the  heading  of  part  1313,  the 
undesignated  center  heading  preceding 
section  1313.12,  and  the  undesignated 
center  heading  preceding  section 


1313.21  remove  the  words  "Precursors 
and  Essential  Chemicals"  and  add,  in 
their  place,  the  words  "Listed 
Chemicals"; 

$1313.61    [Amended] 

8.  In  Section  1313.01  remove  the 
words  "precursors  and  essential 
chemicals"  and  add,  in  their  place,  the 
words  "Usted  chemicals"; 

$1313.14    [Amended] 

9.  In  Section  1313.14  Introductory 
text,  and  in  Section  1313.23 
introductory  text,  remove  the  words 
"precursor  and  essential  chemical"  and 
add,  in  their  place,  "listed  chemical". 

$1313.13    [Anwndwl] 

10.  In  Sections  1313.13(a)  and 
1313.22(a)  DEA  is  removing  the  words 
"precursor  or  essenUal  chemical"  and 
adding,  in  their  place,  the  words  "List 
I  or  List  II  chemical". 

$1313.14    [Amended] 

11.  In  Sections  1313.14(a)  and 
1313.23(a)  DEA  is  removing  the  words 
"Usted  precursor  chemical"  and  "listed 
essential  chemical"  and  adding,  in  their 
place,  the  words  "List  I  chemical"  and 
"List  n  chemical"  respectively. 

PART  1316— (AMENDED] 

1.  The  authority  citation  for  part  1316 
is  amended  to  read  as  foUows: 

Authority:  21  U.S.C  822(f).  830(a).  871(b). 
880,  958(f),  965. 

2.  Section  1316.02  is  amended  by 
revising  paragraph  (c)(2)  to  read  as 
foUows: 

$1316.02    Definitions. 

•  •         •         •        • 

(c)*  *  • 

(2)  Places,  including  factors, 
warehouses,  or  other  estabUshments  and 
conveyances,  where  persons  registered 
under  the  Act  or  exempted  from 
registration  under  the  Act,  or  regulated 
persons  may  lawfully  hold, 
manufacture,  or  distribute,  dispense, 
administer,  or  otherwise  dispose  of 
controlled  substances  or  Usted 
chemicals  or  where  records  relating  to 
those  activities  are  maintained. 

•  •        •         •        • 

3.  Section  1316.03  is  amended  by 
revising  paragraphs  (b),  (c),  (d)  and  (e) 
to  read  as  follows: 

$1316.03    Authority  to  make  Inspections. 

•  •         •         •        • 

(b)  Inspecting  within  reasonable 
limits  and  to  a  reasonable  maimer  all 
pertinent  equipment,  finished  and 
imfinished  controlled  substances,  Usted 
chemicals,  and  other  substances  or 
materials,  containers,  and  labeling 
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found  at  the  controlled  premises 
relating  to  this  Act; 

(c]  Making  a  physical  inventory  of  all 
controlled  substances  and  listed 
chemicals  pn-hand  at  the  premises; 

(d}  Collecting  samples  of  controlled 
substances  or  listed  chemicals  (in  the 
event  any  samples  are  collected  during 
an  inspection,  the  inspector  shall  issue 
a  receipt  for  such  samples  on  DEA  Form 
84  to  the  owner,  operator,  or  agent  in 
charge  of  the  premises); 

(e)  Checking  of  records  and 
information  on  distribution  of 
controlled  substances  or  Usted 
chemicals  by  the  registrant  or  regulated 
person  (i.e.,  has  the  distribution  of 
controlled  substances  or  listed 
chemicals  increased  markedly  within 
the  past  year,  and  if  so  why); 

4.  Section  1316.09  is  amended  by 
revising  paragraph  (a)(3)  to  read  as 
follows: 

11316.09    Application  for  admlnMratlve 
liMpadlon  werranL 

(a)  •  •  • 

(3)  A  statement  relating  to  the  nature 
and  extent  of  the  administrative 
inspection,  including,  where  necessary, 
a  request  to  seize  specified  items  and/ 
or  to  collect  samples  of  finished  or 
unfinished  controlled  substances  or 
listed  chemicals; 
•        •        •        •        • 

Dated:  May  1. 1995. 

Stspiieii  H.  Greene, 

Deputy  Administrator,  Dnig  Enforcement 
Administration. 

(FR  Doc  95-14978  Filed  6-21-95;  8:45  am) 
MUMaOOOC  4410-OS-M 


ENVIROflMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
Fra-522S-1] 

Detarmination  of  Attainment  of  Ozone 
Standard  by  Ashland,  Kentucky, 
Northern  Kentucky  (Cincinnati  Area), 
Charlotte,  North  Carolina,  and 
Nashville,  Tennessee,  aiKl 
Determination  Regarding  Applicability 
of  Certain  Reaaonable  Further 
Progress  and  Attainment 
Demonstration  Requirements 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  The  EPA  is  determining, 
through  direct  final  procedure,  that  the 
Ashland,  Kentucky,  Northern  Kentucky, 
Charlotte-Gastonia,  North  Carolina,  and 


Nashville,  Tennessee  ozone 
nonattainment  areas  have  attained  the 
National  Ambient  Air  Quahty  Standard 
(NAAQS)  for  ozone.  This  determination 
is  based  upon  three  years  of  complete, 
quality  assured  ambient  air  monitoring 
data  for  the  years  1992-94  that 
demonstrate  that  the  ozone  NAAQS  has 
been  attained  in  these  areas.  On  the 
basis  of  this  determination,  EPA  is  also 
determining  that  certain  reasonable 
further  progress  and  attainment 
demonsbation  requirements,  along  with 
certain  other  related  requirements,  of 
Part  D  of  Title  1  of  the  Clean  Air  Act  are 
not  apphcable  to  the  areas  for  so  long 
as  the  areas  continue  to  attain  the  ozone 
NAAQS.  In  the  proposed  rules  section 
of  this  Federal  Regirter,  EPA  is 
proposing  these  determinations  and 
sohciting  public  comment  on  them.  If 
adverse  comments  are  received  on  this 
direct  final  rule,  EPA  will  withdraw  this 
final  rule  and  address  these  comments 
in  a  final  rule  on  the  related  proposed 
rule  which  is  being  pubUshed  in  the 
proposed  rules  section  of  this  Federal 
Re^uter. 

DATES:  This  action  will  be  effective 
August  7, 1995  unless  notice  is  received 
by  July  24, 1995  that  any  person  wishes 
to  submit  adverse  or  critical  comments. 
If  the  effective  date  is  delayed,  timely 
notice  will  be  pubUshed  in  the  Federal 
Register. 

ADDRESSES:  A  copy  of  the  air  quality 
data  and  EPA's  analysis  are  available  for 
inspection  at  the  following  address: 
Environmental  Protection  Agency, 
Region  4  Air  Programs  Branch,  345 
Courtland  Street,  NE,  Atlanta,  Georgia 
30365 
Commonwealth  of  Kentucky,  Division 
of  Air  Quahty,  Department  for 
Environmental  Protection,  Natural 
Resources  and  Environmental 
Protection  Cabinet,  803  Schenkel 
Lane,  Frankfort,  Kentucky  40601 
State  of  North  Carolina,  Air  Quahty 
Section,  Division  of  Environmental 
Management,  North  Carolina 
Department  of  Enviromnent,  Health, 
and  Natural  Resources,  Raleigh,  North 
Carolina  27626 
Environmental  Management  Division, 
Mecklenburg  County  Department  of 
Environmental  Protection,  700  N. 
Tryon  Street,  Charlotte,  North 
Carolina  28202-2236  * 
State  of  Teimessee,  Division  of  Air 
Pollution  Control,  Tennessee 
Department  of  Environment  and 
Conservation,  L  &  C  Annex,  9th  Floor, 
401  Church  Street,  Nashville, 
Tennessee  37243-1531 
Bureau  of  Environmental  Health 
Services,  Metropohtan  Health 
Department,  Nashville-Davidson 


County,  311-23rd  Avenue,  North, 
Nashville,  Tennessee  37203 
Written  comments  can  be  mailed  to: 
Kay  Prince,  Regulatory  Planning  and 
Development  Section,  Air  Programs 
Branch,  Air,  Pesticides  &  Toxics 
Management  Division,  Region  4, 
Environmental  Protection  Agency.  345 
Courtland  Street,  NE,  Atlanta,  Georgia 
30365.  The  telephone  number  is  404/ 
347-3555  extension  4221. 
FOR  FURTHER  INFORMATION  CONTACT:  Kay 
Prince,  Regulatory  Planning  and 
Development  Section,  Air  Programs 
Branch,  Air,  Pesticides  &  Toxics 
Management  Division.  Region  4. 
Environmental  Protection  Agency,  345 
Courtland  Street,  NE,  Atlanta,  Georgia 
30365.  The  telephone  number  is  404/ 
347-3555  extension  4221. 

SUPPLEMENTARY  iNFORMATKM: 

I.  Background 

Subpart  2  of  Part  D  of  Title  I  of  the 
Clean  Air  Act  (CAA)  contains  various 
air  quality  plaiming  and  state 
implementation  plan  (SIP)  submission 
requirements  for  ozone  nonattainment 
areas.  EPA  believes  it  is  reasonable  to 
interpret  provisions  regarding 
reasonable  further  progress  (RFP)  and 
attainment  demonstrations,  along  with 
certain  other  related  provisions,  so  as 
not  to  require  SIP  submissions  if  an 
ozone  nonattainment  area  subject  to 
those  requirements  is  monitoring 
attainment  of  the  ozone  standard  (i.e., 
attainment  of  the  NAAQS  demonstrated 
with  three  consecutive  years  of 
complete,  quality  assured  air  quality 
monitoring  data).  As  described  below, 
EPA  has  previously  interpreted  the 
general  provisions  of  subpart  1  of  part 
D  of  Title  I  (sections  171  and  172)  so  as 
not  to  require  the  submission  of  SIP 
revisions  concerning  RFP,  attfiinment 
demonstrations,  or  contingency 
measiires.  As  explained  in  a 
memorandimi  dated  May  10, 1995,  from 
John  S.  Seitz,  Director,  Office  of  Air 
Quality  Planning  and  Standards  to  the 
Regional  Air  Division  Directors,  entitled 
Reasonable  Further  Progress, 
Attainment  Demonstration,  and  Related 
Requirements  for  Ozone  Nonattainment 
Areas  Meeting  the  Ozone  National 
Ambient  Air  Quality  Standard,  EPA 
beheves  it  is  appropriate  to  interpret  the 
more  specific  RFP,  attainment 
demonstration  and  related  provisions  of 
subpart  2  in  the  same  manner. 

First,  with  respect  to  RFP,  section 
171(1)  states  that,  for  purposes  of  part  D 
of  Title  I,  RFP  "means  such  annual 
incremental  reductions  in  emissions  of 
the  relevant  air  pollutant  as  are  required 
by  this  part  or  may  reasonably  be 
required  by  the  Administrator  for  the 
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purpose  of  ensuring  attainment  of  the 
apphcable  national  ambient  air  quahty 
standard  by  the  apphcable  date."  Thus, 
whether  dealing  with  the  general  RFP 
requirement  of  section  172(c)(2),  or  the 
more  specific  RFP  requirements  of 
subpart  2  for  classified  ozone 
nonattainment  areas  (such  as  the  15 
percent  plan  requirement  of  section 
182(b)(1)),  the  stated  jpurpose  of  RFP  is 
to  ensure  attainment  by  the  apphcable 
attainment  date.  >  If  an  area  has  in  fact 
attained  the  standard,  the  stated 
purpose  of  the  RFP  requirement  will 
have  aheady  been  fulfilled  and  EPA 
does  not  believe  that  the  area  need 
submit  revisions  providing  for  the 
further  emission  reductions  described  in 
the  RFP  provisions  of  section  182(b)(1). 

EPA  notes  that  it  took  this  view  with 
respect  to  the  general  RFP  requirement 
of  section  172(c)(2)  in  the  General 
Preamble  for  the  Interpretation  of  title  I 
of  the  Clean  Air  Act  Amendments  of 
1990  (57  FR  13498  (April  16, 1992)), 
and  it  is  now  extending  that 
interpretation  to  the  specific  provisions 
of  subpart  2.  In  the  General  Preamble, 
EPA  stated,  in  the  context  of  a 
discussion  of  the  requirements 
apphcable  to  the  evaluation  of  requests 
to  redesignate  nonattainment  areas  to 
attainment,  that  the  "requirements  for 
RFP  will  not  apply  in  evaluating  a 
request  for  redesignation  to  attainment 
since,  at  a  minimum,  the  air  quahty  data 
for  the  area  must  show  that  the  area  has 
already  attained.  Showing  that  the  state 
will  make  RFP  towards  attainment  will, 
therefore,  have  no  meaning  at  that 
point."  (57  FR  at  13564.)  ^ 

Second,  with  respect  to  the 
attainment  demonstration  requirements 
of  section  182(b)(1),  an  analogous 
rationale  leads  to  the  same  result. 
Section  182(b)(1)  requires  that  the  plan 
provide  for  "such  specific  annual 
reductions  in  emissions  *   *   *  as    ' 
necessary  to  attain  the  national  primary 
ambient  air  quahty  standard  by  the 
attainment  date  apphcable  imder  this 
Act."  As  with  the  RFP  requirements,  if 


'  EPA  notes  that  paragraph  (1)  of  subsection 
182(b)  is  entitled  "Plan  Provisions  For  Reasonable 
Further  Progress"  and  that  subparagraph  (B)  of 
paragraph  lB2(c)(2J  is  entitled  "Reasonable  Further 
Progress  Demonstration,"  thereby  maicing  it  clear 
that  both  the  15  percent  plan  requirement  of  section 
182(b)(1)  and  the  3  percent  p»er  year  requirement  of 
section  182(c)(2)  are  specific  varieties  of  RFP 
requirements. 

^  See  also  "Procedures  for  Processing  Requests  to 
Redesignate  Areas  to  Attainment,"  from  John 
Calcagni,  Director,  Air  Quality  Management 
Division,  to  Regional  Air  Division  Directors, 
September  4, 1992,  at  page  6  (stating  that  the 
"requirements  for  reasonable  further  progress  *  •  • 
will  not  apply  for  redesignations  because  they  only 
have  meaning  for  areas  not  attaining  the  standard") 
(hereinafter  referred  to  as  "September  1992 
Calcagni  memorandum"). 


an  area  has  in  fact  monitored  attainment 
of  the  standard,  EPA  beUeves  there  is  no 
need  for  an  area  to  make  a  further 
submission  containing  additional 
measures  to  achieve  attainment.  This  is 
also  consistent  with  the  interpretation  of 
certain  section  172(c)  requirements 
provided  by  EPA  in  the  General 
Preamble  to  title  I,  as  EPA  sUted  there 
that  no  other  measures  to  provide  for 
attainment  would  be  needed  by  areas 
seeking  redesignation  to  attainment 
since  "attainment  will  have  been 
reached."  (57  FR  at  13564;  see  also 
September  1992  Calcagni  memorandum 
at  page  6.)  Upon  attainment  of  the 
NAAQS,  the  focus  of  state  planning 
efforts  shifts  to  the  maintenance  of  the 
NAAQS  and  the  development  of  a 
maintenance  plan  under  section  175A. 

EPA  emphasizes  that  the  lack  of  a 
requirement  to  submit  the  SIP  revisions 
discussed  above  exists  only  for  as  long 
as  an  area  designated  nonattainment 
continues  to  attain  the  standard.  If  EPA 
subsequently  determines  that  such  an 
area  has  violated  the  NAAQS,  the  basis 
for  the  determination  that  the  area  need 
not  make  the  pertinent  SIP  revisions 
would  no  longer  exist.  The  EPA  would 
notify  the  State  of  that  determination 
and  would  also  provide  notice  to  the 
pubhc  in  the  Federal  Register.  Such  a 
determination  would  mean  that  the  area 
would  have  to  address  the  pertinent  SIP 
requirements  within  a  reasonable 
amoimt  of  time,  which  EPA  would 
estabhsh  taking  into  account  the 
individual  circimistances  surrounding 
the  particular  SIP  submissions  at  issue. 
Thus,  a  determination  that  an  area  need 
not  submit  one  of  the  SIP  submittals 
amounts  to  no  more  than  a  suspension 
of  the  requirement  for  so  long  as  the 
area  continues  to  attain  the  standard. 
The  states  must  continue  to  operate 
an  appropriate  air  quahty  monitoring 
network,  in  accordance  with  40  CFR 
Part  58,  to  verify  the  attainment  status 
of  the  area.  The  air  quality  data  rehed 
upon  to  determine  that  the  area  is 
attaining  the  ozone  standard  must  be 
consistent  with  40  CFR  Part  58 
requirements  and  other  relevant  EPA 
guidance  and  recorded  in  EPA's 
Aerometric  Information  Retrieval 
System  (AIRS). 

The  determinations  that  are  being 
made  writh  this  Federal  Register  notice 
are  not  equivalent  to  the  redesignation 
of  the  areas  to  attainment.  Attainment  of 
the  ozone  NAAQS  is  only  one  of  the 
criteria  set  forth  in  section  107(d)(3)(E) 
that  must  be  satisfied  for  an  area  to  be 
redesignated  to  attainment.  To  be 
redesignated  the  state  must  submit  and 
receive  full  approval  of  a  redesignation 
request  for  the  area  that  satisfies  all  of 
the  criteria  of  that  section.  Including  the 


requirement  of  a  demonstration  that  the 
improvement  in  the  area's  air  quahty  is 
due  to  permanent  and  enforceable 
reductions  and  the  requirements  that 
the  area  have  a  fully  approved  SIP 
meeting  all  of  the  apphcable 
requirements  under  section  110  and  Part 
D  and  a  fully  approved  maintenance 
plan. 

Furthermore,  the  determinations 
made  in  this  notice  do  not  shield  an 
area  from  future  EPA  action  to  require 
emissions  reductions  from  sources  in  , 
the  area  where  there  is  evidence,  such 
as  photochemical  grid  modehng, 
showing  that  emissions  from  sources  in 
the  area  contribute  significantly  to 
nonattainment  in,  or  interfere  with 
maintenance  by,  other  nonattaiiunent 
areas.  EPA  has  authority  under  sections 
110(a)(2)(A)  and  110(a)(2)(D)  to  require 
such  emission  reductions  if  necessary 
and  appropriate  to  deal  with  transport 
situations. 

n.  Analysis  of  Air  Quality  DaU 

The  EPA  has  reviewed  the  ambient  air 
monitoring  data  for  ozone  (consistent 
with  the  requirements  contained  in  40 
CFR  part  58  and  recorded  in  AIRS)  for 
the  Ashland.  Northern  Kentucky, 
Charlotte-Gastonia,  and  Nashville  ozone 
nonattainment  areas  in  the 
Commonwealth  of  Kentucky  and  the 
States  of  North  (Carolina  and  Tennessee 
from  1992  through  the  present  time.  On 
the  basis  of  that  review  EPA  has 
concluded  that  the  areas  attained  the 
ozone  standard  during  the  1992-94 
period  and  continue  to  attain  the 
standard  at  this  time.  The  monitors  in 
the  Northern  Kentucky  portion  of  the 
Cincinnati  ozone  nonattainment  area 
have  not  recorded  a  violation  of  the 
ozone  stfmdard  since  1 988  and  have 
recorded  cmly  one  exceedance 
(Campbell  County  monitor)  during  the 
1992-94  period.  Additionally,  ah 
monitors  in  the  Cincinnati  ozone 
nonattainment  area  have  an  expected 
exceedance  rate  of  less  th«m  1.1  for  the 
1992-94  period.  The  Ashland  portion  of 
the  Ashland-Huntington  area  has  air 
quality  data  showing  atteiinment  of  the 
standard  for  the  period  1991-94.  Both 
the  Boyd  County  and  Greenup  County 
monitors  have  recorded  2  exceedances 
in  the  1992-94  period.  All  monitors  in 
the  Ashland-Huntington  area  have  an 
expected  exceedance  rate  for  the  1992- 
94  period  of  less  than  1,1.  All  monitors 
in  the  Charlotte-Gastonia  area  have  an 
expected  exceedance  rate  of  less  than 
1.1  for  the  1992-94  period  with  no 
violations  recorded  at  any  monitor  for 
the  1990-94  period.  Two  of  the 
monitors  in  Mecklenburg  County  have 
recorded  two  exceedances  during  the 
1992-94  period,  with  no  exceedance  at 
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any  monitor  in  the  area  during  1994.  All 
monitors  in  the  Nashville  area  have  less 
than  1.1  expected  exceedance  rate.  One 
of  the  two  monitors  located  in  Sumner 
Coimty  recorded  3  exceedances  during 
the  1992-94  period.  None  of  the  other 
monitors  in  the  Nashville  ozone 
nonattainment  area  have  recorded  a 
violation  since  1988.  Thus,  these  areas 
are  no  longer  recording  violations  of  the 
air  quahty  standard  for  ozone.  A  more 
detailed  summary  of  the  ozone 
monitoring  data  for  the  area  is  provided 
in  the  EPA  technical  support  document 
dated  May  19, 1995. 

Final  Action 

EPA  determines  that  the  Ashland, 
Kentucky,  Northern  Kentucky, 
Charlotte-Gastonia,  North  Carolina,  and 
Nashville,  Tennessee,  ozone 
nonattainment  areas  have  attained  the 
ozone  standard  and  continue  to  attain 
the  standard  at  this  time.  As  a 
consequence  of  EPA 's  determination 
that  the  Ashland.  Kentucky.  Northern 
Kentucky,  Charlotte-Gastonia,  North 
Carolina,  and  Nashville,  Tennessee, 
areas  have  attained  the  ozone  standard, 
the  requirements  of  section  182(h)(l] 
concerning  the  submission  of  the  IS 
percent  plan  and  ozone  attainment 
demonstration  and  the  requirements  of 
section  172(c)(9)  concerning 
contingency  measures  are  not  apphoable 
to  the  areas  so  long  as  the  areas  do  not 
violate  the  ozone  standard. 

The  issuance  of  this  determination 
will  have  no  immediate  impact  on  the 
way  transportation  conformity  is 
demonstrated.  These  areas  will  continue 
to  demonstrate  conformity  using  the 
buildyno-build  test  and  less-than-1990 
test  (section  51.436-51.446  of  the 
transportation  conformity  rule),  and  the 
15  percent  SIP  if  one  has  been 
submitted  (and  attaiimient/RFP  SIP,  if 
one  with  a  budget  has  been  submitted). 
Since  these  areas  are  the  subject  of 
conformity  determinations  pursuant  to 
this  action  and  will  not  be  required  to 
submit  RFP  or  attainment 
demonstration  SIPs.  these  areas  will  not 
generally  be  in  the  control  strategy 
period  for  conformity  purposes  (i.e., 
have  a  control  strategy  SIP  approved 
and  build/no-build  test  no  longer 
required)  for  so  long  as  the  area  does  not 
violate  the  standard.  These  areas  will 
not  have  approved  budgets  until  a 
maintenance  plan  is  approved  as  part  of 
the  approval  of  a  redesignation  request, 
therefore  the  build/no-build  test  and 
less-than-1990  test,  in  addition  to 
consistency  with  any  applicable 
submitted  budgets,  will  be  required 
until  maintenance  plan  approval.  (A 
maintenance  plan  budget  does  not  apply 
for  conformity  purposes  until  the 
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maintenance  plan  has  been  approved, 
except  as  provided  by  section  51.448(i) 
of  the  conformity  rule  (which  applies  to 
the  Ashland,  Kentucky,  and  Charlotte- 
Gastonia,  North  Carolina,  areas  which 
were  required  to  submit  a  15  percent 
SIP  but  submitted  a  maintenance  plan 
instead).) 

The  Northern  Kentucky  area  which 
had  previously  submitted  a  15  percent 
SIP,  and  the  Nashville,  Teiuiessee,  area 
which  had  previously  submitted  15 
percent  and  attainment  SIPs,  may 
choose  to  withdraw  their  submitted  SIPs 
through  the  submission  of  a  letter  from 
the  Governors  or  their  designees  in 
order  to  eliminate  the  appUcabihty  of 
their  motor  vehicle  emission  budgets  for 
conformity  purposes.  This  is  because 
these  areas  will  not  be  subject  to  the  15 
percent  and  attainment  demonstration 
requirements  of  section  182(b)(1)  for  so 
long  as  the  area  continues  to  attain  the 
standard.  If  the  respective  submitted  SIP 
is  not  withdrawn,  the  budget  in  that 
submittal  will  continue  to  apply  for 
conformity  purposes.  If  the  submitted 
15  percent  or  attainment  SIP  is 
withdrawn,  only  the  build/no-build  and 
less-than-1990  tests  would  apply  until  a 
maintenance  plan  is  approved. 

The  Ashland,  Kentucky,  and 
Charlotte-Gastonia,  North  Carolina, 
areas  which  are  already  demonstrating 
conformity  to  a  submitted  maintenance 
plan  pxirsuant  to  §  51.448(i)  may 
continue  to  do  so,  or  may  elect  to 
withdraw  the  applicability  of  the 
submitted  maintenance  plan  budget  for 
conformity  purposes  until  the 
maintenance  plan  is  approved.  The 
applicabiUty  may  be  withdrawn  through 
the  submission  of  a  letter  from  the 
respective  Governor  or  his  or  her 
designee.  If  the  appUcability  of  the 
submitted  maintenance  plan  budget  is 
withdrawn  for  conformity  purposes,  the 
build/no-build  test  and  le8s-than-1990 
tests  will  apply  until  the  maintenance 
plan  is  approved. 

EPA  emphasizes  that  these 
determinations  are  contingent  upon  the 
continued  monitoring  and  continued 
attainment  and  maintenance  of  the 
ozone  NAAQS  in  the  affected  areas.  If 
a  violation  of  the  ozone  NAAQS  is 
monitored  in  the  Ashland,  Kentucky, 
Northern  Kentucky,  Charlotte-Gastonia, 
North  Carolina,  or  Nashville,  Tennessee, 
areas  (consistent  with  the  requirements 
contained  in  40  CFR  part  58  and 
recorded  in  AIRS),  EPA  will  provide 
notice  to  the  pubUc  in  the  Federal 
Register.  Such  a  violation  would  mean 
that  the  area  would  thereafter  have  to 
address  the  requirements  of  section 
182(b)(1)  and  section  172(c)(9)  since  the 
basis  for  the  determination  that  they  do 
not  apply  would  no  longer  exist. 


As  a  consequence  of  the 
determinations  that  these  areas  have 
attained  and  that  the  reasonable  further 
progress  and  attainment  demonstration 
requirements  of  section  182(b)(1)  do  not 
presently  apply,  the  sanctions  clocks 
started  by  EPA  on  January  28, 1994,  for 
the  Ashland  and  Charlotte-Gastonia 
areas  for  the  failiu^  to  submit  a  section 
181(b)(1)  15  percent  plan  and 
attainment  demonstration  and  on  April 
1, 1994,  for  the  Nashville  area  for 
submittal  of  an  incomplete  15  percent 
plan  are  hereby  stopped  as  the 
deficiency  for  which  the  clocks  were 
started  no  longer  exists. 

Nothing  in  this  action  shall  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  a  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  Ught  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

This  action  will  become  effective  on 
August  7. 1995.  However,  if  the  EPA 
receives  adverse  comments  by  July  24. 
1995,  then  the  EPA  will  publish  a 
dociunent  that  withdraws  the  action, 
and  will  address  those  comments  in  the 
final  rule  on  the  requested  redesignation 
and  SIP  revision  which  has  been 
proposed  for  approval  in  the  proposed 
rules  section  of  this  Federal  Register. 

The  Office  of  Management  and  Budget 
exempted  this  regulatory  action  from 
Executive  Order  12866  review. 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et.  seq.,  EPA  must  prepare 
a  regulatory  flexibiUty  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities  (5  U.S.C  603 
and  604).  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities  . 
with  jurisdiction  over  populations  of 
less  than  50,000.  This  determination 
does  not  create  any  new  requirements, 
but  allows  suspension  of  the  indicated 
requirements.  Therefore,  because  the 
approval  does  not  impose  any  new 
requirements,  I  certify  that  it  does  not 
have  a  significant  impact  on  any  small 
entities  affected. 

Under  Sections  202,  203  and  205  of 
the  Unfunded  Mandates  Reform  Act  of 
1995  ("Unfunded  Mandates  Act"), 
signed  into  law  on  March  22, 1995,  EPA 
must  undertake  various  actions  in 
association  with  proposed  or  final  rules 
that  include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  the  private  sector,  or  to  State, 
local,  or  tribal  governments  in  the 
aggregate. 
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EPA's  final  action  does  not  impose 
any  federal  intergovernmental  mandate, 
as  defined  in  section  101  of  the 
Unfunded  Mandates  Act,  upon  the 
SUte.  No  additional  costs  to  SUte,  local, 
or  tribal  governments,  or  to  the  private 
sector,  result  from  this  action,  which 
suspends  the  indicated  requirements. 
Thus,  EPA  has  determined  that  this 
final  action  does  not  include  a  mandate 
that  may  result  in  estimated  costs  of 
$100  million  or  more  to  either  State, 
local,  or  tribal  governments  in  the 
aggregate,  or  to  the  private  sector. 

Under  Section  307(b)(1)  of  the  Qean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  August  21, 1995. 
Filing  a  petition  tor  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  afiect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  Section 
307(b)(2)). 

List  of  Snbiects  in  40  CFR  Part  52 

Air  pollution  control.  Nitrogen 
oxides.  Ozone,  Volatile  organic 
compounds.  Intergovernmental 
relations.  Reporting  and  record  keeping 
requirements. 

Dated:  June  9, 1995. 
Patrick  M.  Tobin, 
Acting  Regional  Administrator. 

Part  52,  chapter  1,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Anthority:  42  U.S.C.  7401-7671q. 


Subpart  S— Kentucky 

2.  Section  52.930  is  amended  by 
adding  new  paragraph  (c)  to  read  as 
follows: 

f  52.930    Control  strategy:  Ozone. 

•        *        •        •        • 

(c)  Determination — ^EPA  is 
determining  that,  as  of  August  7, 1995, 
the  Cincinnati-Hamilton  and 
Himtington-Ashland  ozone 
nonattainment  areas  have  attained  the 
ozone  standard  and  that  the  reasonable 
further  progress  and  attainment 
demonstration  requirements  of  section 
182(b)(1)  and  related  requirements  of 
section  172(c)(9)  of  the  Clean  Air  Act  do 
not  apply  to  the  areas  for  so  long  as  the 


areas  do  not  monitor  any  violations  of 
the  ozone  standard.  If  a  violation  of  the 
ozone  NAAQS  is  monitored  in  the 
Cincinnati-Hamilton  or  Huntington- 
Ashland  ozone  nonattainment  areas, 
these  determinations  shall  no  longer 
apply. 

Subpart  n— North  Carolina 

2.  Section  52.1782  is  added  to  read  as 
follows: 

f  52.1 782    Control  strategy:  Ozone. 

(a)  Determination — EPA  is 
determining  that,  as  of  August  7, 1995, 
the  Charlotte-Gastonina  ozone 
nonattainment  area  has  attained  the 
ozone  standard  and  that  the  reasonable 
further  progress  and  atteunment 
demonstration  requirements  of  section 
182(b)(1)  and  related  requirements  of 
section  172(c)(9)  of  the  Clean  Air  Act  do 
not  apply  to  the  area  for  so  long  as  the 
area  does  not  monitor  any  violations  of 
the  ozone  standard.  If  a  violation  of  the 
oswne  NAAQS  is  monitored  in  the 
Charlotte-Gastonia  ozone  nonattainment 
area,  these  determinations  shall  no 
longer  apply. 

(b)  [Reserved] 

Subpart  RR — ^Tenneaaee 

2.  Section  52.2235  is  added  to  read  as 
follows: 

152.2235    Control  strategy:  Ozone. 

»        »        •        •        • 

(a)  Determination — EPA  is 
determining  that,  as  of  August  7,  1995, 
the  Nashville  ozone  nonattainment  area 
has  attained  the  ozone  standard  and  that 
the  reasonable  further  progress  and 
attainment  demonstration  requirements 
of  section  182(b)(1)  and  related 
requirements  of  section  172(c)(9)  of  the 
Clean  Air  Act  do  not  apply  to  the  area 
for  so  long  as  the  area  does  not  monitor 
any  violations  of  the  ozone  standard.  If 
a  violation  of  the  ozone  NAAQS  is 
monitored  in  the  Nashville  ozone 
nonattainment  area,  these 
determinations  shall  no  longer  apply. 

(b)  (Reserved) 

(PR  Doc.  95-15234  Filed  6-21-95;  8:45  am) 
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40  CFR  Part  282 
[FRL-S206-7] 

Underground  Storage  Tank  Program: 
Approved  State  Program  tor  North 
Dakota 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Immediate  final  rule. 


SUMMARY:  The  Resource  Conservation 
and  Recovery  Act  of  1976,  as  amended 
(RCRA),  authorizes  the  U.S. 
Environmental  Protection  Agency  (EPA) 
to  grant  approval  to  states  to  operate 
their  undergroimd  storage  tank 
programs  in  Ueu  of  the  federal  program. 
40  CFR  part  282  codifies  EPA's  decision 
to  approve  state  programs  and 
incorporates  by  reference  those 
provisions  of  state  statutes  and 
regulations  that  will  be  subject  to  EPA's 
inspection  and  enforcement  authorities 
under  sections  9005  and  90C6  of  RCRA 
subtitle  I  and  other  appUcable  statutory 
and  regulatory  provisions.  This  rule 
codifies  in  part  282  the  prior  approval 
of  North  D^ota's  underground  storage 
tank  program  and  incorporates  by 
reference  appropriate  provisions  of  state 
statutes  and  regulations. 
DATES:  This  regulation  is  effective  on 
August  21,  1995,  unless  EPA  publishes 
a  prior  Federal  Register  document 
withdrawing  this  immediate  final  rule. 
All  comments  on  the  codification  of 
North  Dakota's  underground  storage 
tank  program  must  be  received  by  the 
close  of  business  on  July  24,  1995.  The 
incorporation  by  reference  of  certain 
publications  listed  in  the  regulations  is 
approved  by  the  Director  of  the  Federal 
Register,  as  of  August  21 ,  1995,  in 
accordance  with  5  U.S.C.  552(a). 
ADDRESSES:  Comments  may  be  mailed  to 
Jo  Taylor,  8HWM-WM,  Hazardous 
Waste  Management  Division. 
Underground  Storage  Tank  Program, 
U.S.  EPA  Region  8,  999  18th  Street, 
Siiite  500,  Denver,  Colorado,  80202- 
2466.  Comments  received  may  be 
inspected  in  the  U.S.  EPA  Region  8 
Library,  Suite  144,  at  the  above  address 
&t>m  12:00  p.m.  to  4:00  p.m.,  Monday 
through  Friday,  excluding  federal 
hoUdays. 

FOR  FURTHER  INFORMATION  CONTACT:  Jo 
Taylor,  Underground  Storage  Tank 
Program,  U.S.  EPA  Region  Vm.  999- 
18th  Street,  Suite  500,  Denver.  CO 
80202-2466.  Phone:  (303)  293-1511. 

SUPPLEMENTARY  INFORMATKM: 

Background 

Section  9004  of  the  Resource 
Conservation  and  Recovery  Act  of  1976. 
as  amended.  (RCRA),  42  U.S.C  6991c. 
allows  the  U.S.  Environmental 
Protection  Agency  (EPA)  to  approve 
state  underground  storage  tank 
programs  to  operate  in  the  state  in  Ueu 
of  the  federal  undergroimd  storage  tank 
program.  EPA  pubUshed  a  Federal 
Register  document  announcing  its 
decision  to  grant  approval  to  North 
Dakota  (56  FR  51333,  October  H.  1991). 
Approval  was  effective  on  December  10, 
1991. 


N. 
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EPA  codifies  its  approval  of  State 
programs  in  40  CFR  part  282  and 
incorporates  by  reference  therein  the 
state  statutes  and  regulations  that  will 
be  subject  to  EPA's  inspection  and 
enforcement  authorities  imder  sections 
9005  and  9006  of  subtitle  I  of  RCRA,  42 
U.S.C.  6991ci  and  6991e,  and  other 
appUcable  statutory  and  regulatory 
provisions.  Today's  rulemaking  codifies 
EPA's  approval  of  the  North  Dakota 
underground  storage  tank  program.  This 
codification  reflects  the  state  program  in 
effect  at  the  time  EPA  granted  North 
Dakota  approval  under  section  9004(a), 
42  U.S  C.  6991c(a}  for  its  imderground 
storage  tank  program.  Notice  and 
opjxjrtunity  for  comment  were  provided 
earUer  on  the  Agency's  decision  to 
approve  the  North  Dakota  program,  and 
0>A  is  not  now  reopening  that  decision 
nor  requesting  comment  on  it 

This  effort  provides  clear  notice  to  the 
public  of  the  scope  of  the  approved 
program  in  each  state.  By  codifying  the 
approved  North  Dakota  program  and  by 
amending  the  Code  of  Federal 
Regulations  whenever  a  new  or  diffwent 
set  of  requirements  is  approved  in  North 
Dakota,  the  status  of  federally  approved 
requirements  of  the  North  Dakota 
program  will  be  readily  discernible. 
Only  those  provisions  of  the  North 
Dakota  underground  storage  tank 
program  for  which  approval  has  been 
granted  by  EPA  will  be  incorporated  by 
reference  for  enforcement  purposes. 

To  codify  EPA's  approval  of  North 
Dakota's  underground  storage  tank 
program,  EPA  has  added  section  282.84 
to  titie  40  of  the  CFR.  Section  282.84 
incorporates  by  reference  for 
enforcement  purposes  the  State's 
statutes  and  regulations.  Section  282.84 
also  references  the  Attorney  General's 
Statement,  Demonstration  of  Adequate 
Enforcement  Procedures,  the  Program 
Description,  and  the  Memorandiun  of 
Agreement,  which  are  approved  as  part 
of  the  underground  storage  tank 
program  under  subtitie  I  of  RCRA. 

Ine  Agency  retains  the  authority 
under  sections  9005  and  9006  of  subtitie 
I  of  RCRA,  42  U.S.C.  6991d  and  6991e, 
and  ether  applicable  statutory  and 
regulatory  provisions  to  undertake 
inspections  and  enforcement  actions  in 
approved  states.  With  respect  to  such  an 
enforcement  action,  the  Agency  will 
rely  on  federal  sanctions,  federal 
inspection  authorities,  and  federal 
procediu^s,  rather  than  the  state 
authorized  analogs  to  these  provisions. 
Therefore,  the  approved  North  Dakota 
enforcement  authorities  will  not  be 
incorporated  by  reference.  Section 
282.84  Usts  those  approved  North 
Dakota  authorities  that  would  fall  into 
this  category. 


The  public  also  needs  to  be  aware  that 
some  provisions  of  the  State's 
undergroimd  storage  tank  program  are 
not  part  of  the  federally  approved  state 
program.  These  non-approved 
provisions  are  not  part  of  the  RCRA 
Subtitle  I  program  because  they  are 
"broader  in  scope"  than  subtitle  I  of 
RCRA.  See  40  CFR  281.12(a)(3Hii).  As  a 
result,  state  provisions  which  are 
"broader  in  scope"  than  the  federal 
program  are  not  incorporated  by 
reference  for  purposes  of  enforcement  in 
part  282.  Section  282.84  of  codification 
simply  lists  for  reference  and  clarity  the 
North  Dakota  statutory  and  regulatory 
provisions  which  are  "broader  in  scope" 
than  the  federal  program  and  which  are 
not,  therefore,  part  of  the  approved 
program  being  codified  today.  "Broader 
in  scope"  provisions  cannot  be  enforced 
by  EPA;  the  State,  hoMrever,  will 
continue  to  enforce  such  provisions. 

Certification  Under  the  Regulatory 
Flexibility  Act 

This  rule  codifies  the  decision  already 
made  (56  FR  51333.  October  11. 1991) 
to  approve  the  North  Dakota 
underground  storage  tank  program  and 
thus  has  no  separate  effect.  Therefore, 
this  rule  does  not  require  a  regulatory 
flexibihty  analysis.  Thus,  purauant  to 
section  605(b)  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  605(b).  I  hereby 
certify  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Compliance  With  Executive  Order 
12866 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Section  6  of  Executive 
Order  12866. 

Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act. 
44  U.S.C.  3501  et  seq.,  federal  agencies 
must  consider  the  paperwork  burden 
imposed  by  any  information  request 
contained  in  a  proposed  or  final  rule. 
This  rule  will  not  impose  any 
information  requirements  upon  the 
regulated  community. 

List  of  Subjects  in  40  CFR  Part  282 

Environmental  protection,  Hazardous 
substances.  Incorporation  by  reference. 
Intergovernmental  relations,  State 
program  approval.  Underground  storage 
tanks.  Water  pollution  control 

Dated:  May  2. 1995. 
Jack  McGraw. 

Acting  Regional  Administrator. 

For  the  reasons  set  forth  in  the 
preamble,  40  CFR  part  282  is  proposed 
to  be  amended  as  follows: 


PART  282-APPROVED 
UNDERGROUND  STORAGE  TANK 
PROGRAMS 

1.  The  authority  citation  for  part  282 
continues  to  read  as  follows: 

Authority:  42  U.S.C  6912,  6991c.  6991d. 
and  6991e. 

Subpart  B— Approv«d  Stat*  Programs 

2.  Subpart  B  is  amended  by  adding 
§  282.84  to  read  as  follows: 

1282.84    North  Dakota  Stale-Admlnistarwl 


(a)  The  State  of  North  Dakota  is 
approved  to  administer  and  enforce  an 
underground  storage  tank  program  in 
lieu  of  the  federal  program  under 
subtitie  I  of  the  Resource  Conservation 
and  Recovery  Act  of  1976  (RCRA).  as 
amended,  42  U.S.C  6991  et  seq.  The 
State's  program,  as  administered  by  the 
North  Dakota  Department  of  Health  and 
ConsoUdated  Laboratories,  was 
approved  by  EPA  purauant  to  42  U.S.C. 
6991c  and  part  281  of  this  Chapter.  EPA 
approved  the  NcHth  Dakota  program  on 
October  11, 1991  and  it  was  effective  on 
December  10. 1991. 

(b)  North  Dakota  has  primary 
responsibility  for  enforcing  its 
underground  storage  tank  program. 
However.  EPA  retains  the  authority  to 
exercise  its  inspection  and  enforcement 
authorities  under  sections  9005  and 
9006  of  subtitie  I  of  RCRA.  42  U.S.C. 
6991d  and  6991e,  as  well  as  under  other 
statutory  and  regulatory  provisions. 

(c)  To  retain  program  approval.  North 
Dakota  must  revise  its  approved 
program  to  adopt  new  changes  to  the 
federal  subtitie  I  program  which  make  it 
more  stringent,  in  accordance  with 
section  9004  of  RCRA.  42  U.S.C.  6991c, 
and  40  CFR  part  281,  subpart  E.  If  North 
E)akota  obtains  approval  for  the  revised 
requirements  purauant  to  section  9004 
of  RCRA.  42  U.S.C.  6991c,  the  newly 
approved  statutory  and  regulatory 
provisions  will  be  added  to  this  subpart 
and  notice  of  any  change  will  be 
pubhshed  in  the  Federal  Register. 

(d)  North  Dakota  has  final  approval 
for  the  followmg  elements  submitted  to 
EPA  in  North  Dakota's  program 
appUcation  for  final  approval  and 
approved  by  EPA  on  October  11. 1991. 
Copies  may  be  obtained  from  the 
Underground  Storage  Tank  Program, 
North  Dakota  Department  of  Health 
Consolidated  Laboratories,  1200 
Missouri  Avenue,  Bismarck,  ND  58502- 
5520. 

(1)  State  Statutes  and  Regulations,  (i) 
The  provisions  cited  in  this  paragraph 
are  incorporated  by  reference  as  part  of 
the  undergroimd  storage  tank  program 
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under  subtitie  I  of  RCRA,  42  U.S.C.  6991 

etseq. 

(A)  North  Dakota  Statutory 
Requirements  Applicable  to  the 
Underground  Storage  Tank  Program. 

1995. 

(B)  North  DakoU  Regulatory 
Requirements  AppUcable  to  the 
Underground  Storage  Tank  Program. 

1995. 

(ii)  The  following  statutes  and 
regulations  are  part  of  the  approved 
state  program,  although  not 
incorporated  by  reference  herein  for 
enforcement  purposes. 

(A)  The  statutory  provisions  include: 
North  Dakota  Century  Code  (NDCC). 
Chapter  23-20.3.  Sections  23-20.3-06. 
23-20.3-07  and  23-20.3-09. 

(B)  The  regulatory  provisions  include: 
North  Dakota  Administrative  Code. 
Chapter  33-24-08.  Sections  33-24-08- 
56.  33-24-08-57  and  33-24-08-98. 

(2)  Statement  of  Legal  Authority,  (i) 
"Attorney  General's  Statement  for  Final 
Approval",  signed  by  the  Attorney 
General  of  North  Dakota  on  February  28, 
1991,  though  not  incorporated  by 
reference,  is  referenced  as  part  of  the 
approved  underground  storage  tank 
program  under  subtitie  I  of  RCRA,  42 
U.S.C.  6991  et  seq. 

(ii)  Letter  bom  the  Attorney  General 
of  North  Dakota  to  EPA,  February  28, 
1991,  though  not  incorporated  by 
reference, is  referenced  as  part  of  the 
approved  underground  storage  tank 
program  under  subtitie  I  of  RCRA,  42 
U.S.C.  6991  et  seq. 

(3)  Demonstration  of  Procedures  for 
Adequate  Enforcement.  The 
"Demonstration  of  Procedures  For 
Adequate  Enforcement"  submitted  as 
part  of  the  original  application  in  April 
1991,  though  not  incorporated  by 
reference,  is  referenced  as  part  of  the 
approved  underground  storage  tank 
program  luider  subtitie  I  of  RCRA.  42 
U.S.C.  6991  et  seq. 

(4)  Program  Description.  The  program 
description  and  any  other  material 
submitted  as  part  of  the  original 
apphcation  in  April  1991,  though  not 
incorporated  by  reference,  are 
referenced  as  part  of  the  approved 
underground  storage  tank  program 
under  subtitle  I  of  RCRA.  42  U.S.C.  6991 
et  seq. 

(5)  Memorandum  of  Agreement.  The 
Memorandum  of  Agreement  between 
EPA  Region  VIII  and  the  North  Dakota 
Department  of  Health  and  Consolidated 
Laboratories,  signed  by  the  EPA 
Regional  Administrator  on  September 
10,  1993.  though  not  incorporated  by 
reference,  is  referenced  as  part  of  the 
approved  underground  storage  tank 


program  under  subtitie  I  of  RCRA,  42 
U.S.C.  6991  et  seq. 

3.  Appendix  A  to  Part  282  is  amended 
by  adding  in  alphabetical  order  "North 
E^ota"  and  its  Usting. 

Appendix  A  to  Part  282— Stat* 
Roquirements  Incorporated  by 
Refarence  in  Part  282  of  the  Code  of 
Federal  Regulations 


North  Dakota 

(a)  The  statutory  provi9ions  include:  North 
Dakota  Century  Code  CNDCC),  Chapter  23- 
20.3,  Hazardous  Waste  Management  Act: 
Section  23-20.3-01     Declaration  of  Purpose. 
Section  23-20.3-02    Definitions. 
Section  23-20.3-03    Powers  and  Duties  of 

the  Department. 
Section  23-20.3-04    Hazardous  Waste 

Regulations. 
Section  23-20.3-04.1    Underground  Storage 

Tank  Regulations. 
Section  23-20.3-05     PermiU. 
Section  23-20.3-05.1     Fees — ^Deposit  in 

Operating  Fund. 
Section  23-20.3-05.2    Commercial  Facility 

Permits  and  Ordinances. 
Section  23-20.3-08    Im.ainent  Hazard. 
Section  23-20.3-10    Applicability. 

(b)  The  regulatory  provisions  include: 
fioTih  Dakota  Administrative  Code  (NDAC), 
Chapter  33-24-08.  Technical  Standards  and 
Corrective  Action  Requirements  for  Owners 
and  Operators  of  Underground  Storage 
Tanks.  Amended  April  1992: 
Section  33-24-08-01     Applicability. 
Section  33-24-08-02     Interim  Prohibition 

for  Deferred  Underground  Storage  Tank 

Systems. 
Section  33-24-08-03     Definitions 

(Teclmical  Standards  and  Corrective 

Action). 
Section  33-24-08-10    Performance 

Standards  for  New  Underground  Storage 

Tank  Systems. 
Section  33-24-08-11     Upgrading  of  Existing 

Underground  Storage  Tank  Systems. 
Section  33-24-08-12     Notification 

Requirements. 
Section  33-24-08-20    Spill  and  Overfill 

Control. 
Section  33-24-08-21    Operation  and 

Maintenance  of  Corrosion  Protection. 
Section  33-24-08-22    Compatibility. 
Section  33-24-08-23     Repairs  Allowed. 
Section  33-24-08-24    Reporting  and 

Recordkeeping. 
Section  33-24-08-30    General  Release 

Detection  Requirements  for  All 

Underground  Storage  Tank  Systems. 
Section  33-24-08-31     Release  Detection 

Requirements  for  Petioleum 

Underground  Storage  Tank  Systems. 
Section  33-24-08-32    Release  Detection 

Requirements  for  Hazardous  Substance 

Underground  Storage  Tank  Systems. 
Section  33-24-08-33    Methods  of  Release 

Detection  for  Tanks. 
Section  33-24-08-34    Methods  of  Release 

Detection  for  Piping. 


Section  33-24-08-35    Release  Detection 

Recordkeeping. 
Section  33-24-08-40    Reporting  of 

Suspected  Releases. 
Section  33-24-08-41     Investigation  Due  to 

Offsite  Impacts. 
Section  33-24-08-42    Release  Investigation 

and  Confirmation  Steps. 
Section  33-24-08-43    Reporting  and 

Cleanup  of  Spills  and  Overfills. 
Section  33-24-08-50    General  Release 
Response  and  Corrective  Action  for 
Underground  Storage  Tank  Systems 
Containing  Petroleum  or  Hazardous 
Substances. 
Section  33-24-08-51    Initial  Response. 
Section  33-24-08-52    IniUal  Abatement 

Measures  and  Site  Check. 
Section  33-24-08-53    Initial  Site 

Characterization. 
Section  33-24-08-54    Free  Product 

Removal. 
Section  33-24-08-55    Investigations  for  Soil 

and  Ground  Water  Cleanup. 
Section  33-24-08-60    Temporary  Closure. 
Section  33-24-08-61     Permanent  Closure 

and  Changes  in  Service. 
Section  33-24-08-62    Assessing  the  Site  at 

Closure  or  Change  in  Service. 
Section  33-24-08-63     Applicability  to 

Previously  Closed  Underground  Storage 
Tank  Systems. 
Section  33-24-08-64    Closure  Records. 
Section  33-24-08-80    Applicability 

(financial  responsibility). 
Section  33-24-08-81    Financial 

Responsibility  Compliance  Dates. 
Section  33-24-08-82    Definitions  (financial 

responsibility). 
Section  33-24-08-63    Amount  and  Scope  of 

Required  Financial  Responsibility. 
Section  33-24-08-84    Allowable 
Mechanisms  and  Combinations  of 
Mechanisms. 
Section  33-24-08-85    Financial  Test  of  Self- 
Insurance. 
Section  33-24-08-86    Guarantee. 
Section  33-24-08-87    Insurance  and  Risk 

Retention  Group  Coverage. 
Section  33-24-08-88    Surety  Bond. 
Section  3  3-24-08-89     Letter  of  Credit. 
Section  33-24-08-92    Trust  Fund. 
Section  33-24-08-93    Standby  Trust  Fund. 
Section  33-24-08-94     Substitution  of 
Financial  Assurance  mechanisms  by 
Owner  or  Operator.  . 
Section  33-24-08-95    Cancellation  or 
Nonrenewal  by  Provider  of  Financial 
Assurance. 
Section  33-24-08-96    Reporting  by  Owner 

or  Operator. 
Section  33-24-08-97     Recordkeeping. 
Section  33-24-08-99     Release  bom 

Requirements. 
Section  33-24-08-100    Bankruptcy  or  Other 
Incapacity  of  Owner  or  Operator  or 
Provider  of  Financial  Assurance. 
Section  33-24-08-101     Replenishment  of 
Guarantees.  Letters  of  Credit,  or  Surety 
Bonds. 

(FR  Doc.  95-15173  Filed  6-21-95;  8:45  ami 
muma  cooeesM  so  p 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  o(  the  proposed 
Issuance  o(  nies  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  pnor  to  the  adoption  of  ttw  final 
rules. 


DEPARTMENT  OF  JUSTICE 
Immigration  and  Naturalization  Sorvic* 
8  CFR  Parts  210. 245a,  264,  and  274a 

PNS  No.  1399S-04] 
RIN  1115-AB73 

Control  of  Employmont  of  Aiions 

AQENCY:  Immigration  and  Naturalization 

Service,  Justice. 

ACTION:  Supplement  to  proposed  rule. 

SUMMARY:  On  November  23,  1993,  the 
Immigration  and  Naturalization  Service 
(the  Service)  published  a  proposed  rule 
in  the  Federal  Register  at  58  FR  61846- 
61850,  which  would  reduce  the  number 
of  documents  that  were  acceptable  for 
purposes  of  completing  the  Employment 
Eligibility  Verification  Form  (Form  1-9). 
A  number  of  significant  concerns 
regarding  the  agency's  proposal  were 
raised  by  the  public  and  this 
supplement  is  being  issued  to  address 
those  concerns  before  proceeding  with 
final  rulemaking.  This  supplement 
proposes  to  simplify  compliance  with 
the  employment  eligibility  verification 
requirements  by  further  reducing  the 
number  of  Service-issued  documents 
that  are  acceptable  for  purposes  of 
completing  the  Form  1-9.  It  also 
contains  other  improvements  in  the 
system  developed  by  the  Service, 
including  introduction  of  a  new,  more 
secure  employment  authorization 
document  and  related  regulatory 
changes.  The  aim  of  these  changes, 
along  with  reduction  in  the  number  of 
acceptable  documents,  is  to  produce  an 
employment  eligibility  verification 
system  that  employers  can  use  more 
easily  and  effectively.  If  this  is 
accomplished,  the  potential  for 
employment  discrimination  based  on 
misapplication  of  the  employment 
eligibility  verification  requirements 
should  also  be  reduced. 
DATES:  Written  comments  must  be 
submitted  on  or  before  July  24, 1995. 
ADDRESSES:  Please  submit  written 
comments,  in  triplicate,  to  the  Director, 


Policy  Directives  and  Instructions, 
Immigration  and  Naturalization  Service, 
425  I  Street.  NW.,  Room  5307, 
Washington,  DC  20536,  Attn:  Public 
Comment  Clerk.  To  ensure  proper 
handUng,  please  reference  WS  number 
1399S-94  on  your  correspondence. 
Comments  are  available  for  public 
inspection  at  this  location  by  calling 
(202)  514-3048  to  arrange  an 
appointment. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cristina  Hamilton  (General  Coimsel). 
telephone  (202)  514-2895;  David  Yost 
(Investigations),  telephone  (202)  514- 
2998;  Jackie  Bednarz  (Adjudications), 
telephone  (202)  514-5014.  The  street 
address  is:  Immigration  and 
Naturalization  Service,  425  I  Street, 
NW.,  Washington,  DC  20536. 
SUPPt.EMENTARY  INFORMATION:  This  is  a 
supplement  to  the  proposed  rule  to 
reduce  the  number  of  Service- issued 
documents  that  are  acceptable  for 
purposes  of  completing  the  Employment 
Eligibility  Verification  Form  (Form  1-9). 
The  proposed  rule  was  published  at  58 
FR  61846-61850  on  November  23, 1993, 
and  provided  for  a  30-day  comment 
period  which  expired  on  December  23, 
1993.  The  rule  was  proposed  to  further 
simplify  compliance  with  the 
employment  eligibility  verification 
reqtiirements  and  to  address  the 
concerns  of  employers  who  allege 
confusion  created  by  the  number  of 
acceptable  docimients  on  the  From  1-9. 

During  the  comment  period,  questions 
were  raised  about  retaining  Federal 
identification  docimients  in  the 
employment  eligibility  verification 
process  and  also  about  sharing  burdens 
between  employers  and  employees  in 
re-verifying  employment  eligibility. 

Since  the  comment  period,  a  Process 
Action  Team  (PAT  team)  containing 
representatives  of  various  Service 
components  has  continued  to  discuss 
methods  of  reducing  the  number  of 
documents  used  to  verify  employment 
eligibility.  One  approach  that  the 
Service  anticipates  will  be  implemented 
by  January  1, 1996,  is  the  introduction 
of  a  new,  more  secure  employment 
authorization  document  (EAD),  the 
Form  1-766,  that  will  replace  two  other 
EADs,  the  Form  I-688A  and  Form  I- 
688B. 

In  addition,  this  supplement 
addresses  other  employer  sanctions- 
related  issues  discussed  by  the  PAT 
team  that  have  been  raised  by 


legislation,  regulatory  changes,  or 
Service  interaction  with  the  public. 
These  include  the  changes  in  the  Higher 
Education  Amendments  of  1992  for 
students  enrolled  in  the  Federal  Work 
Study  Program,  and  clarification  of  the 
"receipt  rule"  in  8  CFR  274a.2(b)(l)(vi). 
Also  discussed  is  the  fact  that  an  older 
Alien  Registration  Receipt  Card  (Form 
1-151)  may  still  be  used  for  employment 
eligibility  verification  because  of  a 
delayed  effiective  date  of  the  rule 
terminating  its  validity. 

Besides  tnese  matters,  the  supplement 
proposes  various  regulatory  changes 
related  to  the  introduction  of  the  new 
Form  1-766.  This  will  include 
designation  in  8  CFR  264.1  of  the  1-766 
as  evidence  of  alien  registration  for  I- 
688A  holders.  Changes  are  proposed  in 
8  CFR  parts  210  and  245a  to 
accommodate  changing  dociiment 
numbers.  Other  revised  language  in  8 
CFR  274a.l2(c)  clarifies  language  iii  the 
original  proposed  rule  spiecifying  the 
regulatory  basis  for  work  authorization 
for  legalization  applicants.  Also 
proposed  is  regulatory  language  lifting  a 
stay  on  the  effective  date  of  8  CFR 
274a.l4(c)  which  terminates  the  validity 
of  various  paper  work  permits  issued  by 
the  Service  before  June  1, 1987. 

The  thrust  of  these  changes,  along 
with  reduction  in  the  number  of 
acceptable  documents,  is  to  reduce 
uncertainty  on  the  part  of  employers 
and  make  the  employment  eligibility 
verification  system  more  effective. 
Another  benefit  of  a  more  effective 
system  would  be  to  reduce  the  potential 
for  employment  discrimination  based 
upon  misunderstandings  of  the 
employment  eligibility  verification 
requirements. 

The  following  is  a  discussion  of 
proposed  changes  to  the  proposed  rule 
as  a  result  of  public  comments,  recent 
legislation  and  regulatory  changes.  Also 
discussed  are  changes  recommended  by 
the  Process  Action  Team  for  reducing 
the  number  of  documents  used  to  verify 
employment  eligibility  and  otherwise 
improving  the  verification  system. 

Eliminatioii  of  Federal  Identification 
Documents 

The  Service  has  determined  that 
eliminating  Federal  identification  cards 
from  the  category  of  List  B  identity 
documents  is  consistent  with  its  goal  of 
document  reduction  and  also  is 
consistent  with  its  purpose  in  the 
original  proposed  rule  of  eliminating 
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military  documents.  At  least  one 
commenter  noted  that  the  Service's 
intentions  were  unclear  with  respect  to 
the  elimination  of  military  identification 
documents  because,  while' removing 
military  identification  documents,  it 
had  retained  Federal  identification 
cards.  The  Service  agrees  with  the 
commenter  that  failure  to  eliminate  the 
Federal  identification  card  creates 
confusion,  as  many  categories  of 
military  cards  meet  the  criteria  of 
Federal  identification  documents.  For 
that  reason,  and  because  it  remains  the 
Service's  objective  to  eliminate  as  many 
documents  as  possible,  the  Service 
proposes  eliminating  Federal 
identification  cards. 

Modifications  to  Section  3  of  the  Form 
1-9 

During  the  comment  period  for  the 
proposed  rule,  at  least  two  commenters, 
one  representing  a  significant  number  of 
employers,  expressed  the  view  that 
employees  should  be  required  to 
complete  an  attestation  in  Section  3  of 
the  Form  1-9  duringjhe  reverification 
process  indicating  that  the  employee  is 
authorized  to  work  in  the  United  States 
and  disclosing  any  future  expiration 
date  of  the  employee's  work 
authorization.  These  recommendations 
are  changes  which  the  Service  had 
previously  considered  and  which  the 
Service  believes  have  merit. 

At  the  present  time,  if  an  employee's 
work  authorization  expires,  the 
employer  must  reverify  that  the 
employee  continues  to  be  eligible  to 
work.  Reverification  may  be 
accomplished  either  in  Section  3  of  the 
original  Form  1-9  or  in  Section  3  of  a 
separate  Form  1-9  attached  to  the 
original.  For  subsequent  reverifications, 
additional  Form  1-9  are  used.  The 
employer  satisfies  this  requirement  by 
reviewing  the  document  presented  by 
the  employee  and  by  completing 
Section  3 — "UfKlating  and 
Reverification" — on  the  original  Fonn  I- 
9.  or  by  attaching  a  new  Form  1-9  to  the 
original  and  entering  the  employee's 
name  in  Section  1  and  completing 
Section  3  of  the  new  Form  1-9.  The 
employee  must  present  a  document 
which  shows  that  he  or  she  is  currently 
eligible  to  work  in  the  United  States. 

This  supplement  to  the  proposed  rule 
proposes  to  amend  §  274a.2(b)(l)(vii)  to 
create  a  requirement  that  the  employee 
sign  an  attestation  in  Section  3  of  the 
Form  1-9  during  the  reverification 
process,  indicating  that  he  or  she  is 
authorized  to  work  in  the  United  States. 
In  addition,  the  employee  will  be 
required  to  check  the  appropriate  box 
indicating  that  he  or  she  will  continue 
to  be  authorized  to  work  in  the  United 


States  indefinitely,  or  that  he  or  she  will 
be  authorized  to  work  in  the  United 
States  until  a  certain  date.  If  the 
employee's  work  authorization  bears  a 
future  expiration  date,  the  employee 
will  be  required  to  provide  this  date. 
These  proposed  requirements  are 
intended  to  alleviate  some  of  the  burden 
placed  upon  an  employer  who  is 
presented  at  the  time  of  reverification 
with  documents  purporting  to  show  the 
employee's  new  or  extended 
employment  authorization  when  the 
employer  may  have  a  suspicion  that  the 
employee  is  no  longer  employment 
eligible.  This  will  make  both  the 
employer  and  the  employee  responsible 
for  the  reverification  process. 

Because  some  employees  may  not  be 
able  to  complete  Section  3  or  may  need 
it  translated,  the  Form  1-9  will  be 
modified  to  include  an  additional 
Preparer/Translator  Certification  block 
for  use  with  Section  3.  It  is  anticipated 
that  the  existing  Preparer/Translator 
Certification  block  will  be  removed  fit)m 
Section  1.  A  new  Section  4  will  be 
created,  and  will  include  two  Preparer/ 
Translator  Certification  blocks — one  for 
use  with  Section  1  when  the  Form  1-9 
is  initially  completed,  and  one  for  use 
during  the  reverification  process  when 
Section  3  of  the  Form  1-9  is  completed. 

To  more  clearly  reflect  existing  law, 
the  Service  will  further  modify  the  Form 
1-9  by  stating  on  the  form  that  the 
recording  of  the  employee's  Social 
Security  number  in  Section  1  is 
voluntary.  It  is  the  Service's  opinion 
that  these  changes  will  significantly 
improve  the  employment  eligibility 
verification  system. 

Clarification  of  the  "Receipt  Rule" 

From  inquiries  outside  the  Service,  it 
has  become  apparent  that  there  is  a 
common  misconception  among 
employers  that  the  "receipt  rule" 
contained  in  8  CFR  274a.2(b)(l)(vi) 
permits  employers  to  accept  receipts  for 
applications  for  documents  at  the  time 
of  reverifying  employment  eligibility  as 
well  as  at  the  time  of  hire.  The  Service 
recognizes  that  an  employee  may  lose 
an  employment  authorization  document 
just  as  easily  after  his  or  h^r 
employment  eligibility  has  been  verified 
as  before.  Thus  it  is  logical'to  apply  the 
"receipt  rule"  to  the  reverification 
process  as  well.  For  this  reason  and 
because  the  Service  is  proposing  to 
require  an  attestation  by  the  employee  at 
the  time  of  reverification,  the  Service 
believes  that  it  is  now  appropriate  to 
authorize  the  use  of  receipts  at  the  time 
of  reverification. 

This  supplement  proposes  to  provide 
that  if  an  employee  is  unable  to  present 
a  document  at  the  time  of  reverification. 


the  receipt  for  an  application  for  a 
replacement  document  must  be 
presented  not  later  than  the  expiration 
of  the  original  work  authorization  and 
the  replacement  document  must  be 
presented  not  later  than  90  days  after 
the  expiration  of  that  work 
authorization.  This  rule  would  retain 
the  original  language  of  the  section 
providing  that  it  does  not  apply  to 
aliens  who  indicate  that  they  do  not 
have  work  authorization  at  the  time  of 
hire. 

This  rule  would  not  apply  to  aliens 
who  would  be  presenting  a  receipt  for 
the  application  for  the  renewal  of 
employment  authorization.  These 
persons  must  have  an  employment 
authorization  document  evidencing 
renewal  of  their  employment 
authorization  or  interim  employment 
authorization.  If  an  application  for 
employment  authorization  has  not  been 
adjudicated  within  90  days  of  filing,  the 
apphcant  is  entitled  pursuant  to  8  CFR 
274a.l3(d)  to  an  interim  employment 
authorization  of  no  more  than  240  days 
while  the  application  is  adjudicated. 

The  Higher  Education  Amendments 

The  Higher  Education  Amendments 
of  1992  authorized  students  in  the 
Federal  Work  Study  Program  to  present 
to  the  employer  original  or  certified 
copies  of  the  documents  collected  and 
maintained  by  an  eligible  institution  in 
the  admission  of  the  student  to  the 
institution  in  Heu  of  the  documents 
used  to  establish  both  employment 
eligibility  and  identity. 

To  incorporate  these  changes  into  the 
employment  eligibility  verification 
system,  the  Service  proposes  to  amend 
§  274a.2(b)(l)(v)  to  include  these 
documents  as  List  A  documents. 
Further,  the  revised  Form  1-9  will 
reflect  the  new  option,  and  the  revised 
Handbook  for  Employers  (M-274)  will 
explain  that  the  entire  admissions 
package,  not  just  selected  portions  of  the 
package,  must  be  presented  to  the 
employer  to  satisfy  the  requirements  of 
section  2  74 A  of  the  Act. 

Validity  of  Form  1-151  as  List  A 
Document 

On  September  20, 1993,  the  Service 
published  a  final  rule  in  the  Federal 
Register  at  58  FR  48775-48780,  which 
terminated  the  validity  of  the  Alien 
Registration  Receipt  Card,  Form  1-151, 
effective  September  20, 1994.  The 
effective  date  was  delayed  until  March 
20.  1995.  by -final  rule  published  in  the 
Federal  Register  at  59  FR  47063,  and  it 
was  further  delayed  until  March  20, 
1996,  by  final  rule  published  on  March 
17,  1995,  at  14353.  The  delay  in  the 
effective  dates  were  needed  to  minimize 


32474  Federal  Register  /  Vol.  60.  No.  120  /  Thursday.  June  22.  1995  /  Proposed  Rules 


the  possibiUty  that  lawful  permanent 
residents  who  apply  for  a  replacement 
Form  1-551.  Alien  Registration  Receipt 
Card,  or  for  naturalization  have  their 
applications  adjudicated  before 
expiration  of  the  Form  1-151  on  March 
20. 1996. 

The  final  rule  will  remove  references 
to  the  Form  1-151  throughout  Title  8  of 
the  Code  of  Federal  Regulations. 
including  the  reference  to  the  Form  I- 
151  as  a  List  A  doounent  in  8  CFR 
274a.2(b)(l)(v).  Thus  the  Form  MSI 
will  be  removed  as  a  List  A  docimient 
when  the  final  rule  becomes  effective  as 
anticipated  on  March  20. 1996. 

Elimination  of  the  Form  I-688B  and 
Introduction  of  a  More  Secure 
Employment  Authorization  Document 
(EAD)  (Form  1-766) 

In  another  employment-related  matter 
arising  since  pubUcation  of  the 
proposed  rule,  the  Service  has 
determined  that  utilizing  state-of-the-art 
technology  at  one  or  more  of  its  service 
centers  will  enable  the  Service  to 

Eroduce  a  more  secure  EAD  which  will 
enefit  employers,  aliens  who  have  been 
granted  employment  authorization,  and 
the  Service  as  well.  The  Service  is  using 
this  supplement  as  a  vehicle  to  advise 
the  public  of  its  intention  to  centraUze 
EAD  production. 

Currently  about  one  half  of  all  EAD 
applications  are  filed  and  processed  at 
the  service  centers  through  Direct  Mail, 
and  the  Service  plans  to  shift  almost  all 
remaining  EAD  appUcations  to  Direct 
Mail  as  a  new  production  system 
becomes  available  in  the  service  centers. 
[Direct  Mail  is  a  Service  program  under 
which  the  pubUc  files  certain 
applications  and  petitions  for  benefits 
imder  the  Immigration  and  Nationahty 
Act  (Act),  as  amended,  at  service  centers 
instead  of  field  offices.]  This  partial 
centralization  has  improved  inventory 
control,  data  integrity,  and  overall 
service.  It  has  also  made  the 
employment  authorization  data 
available  for  verification  purposes 
sooner  than  it  is  from  decentralized 
work  stations. 

With  the  introduction  of  the  new 
EAD,  Form  1-766,  Form  I-688B  will  be 
eliminated.  This  is  consistent  with  the 
overall  purpose  of  this  rule  and  these 
changes  are  reflected  in  the  proposed 
rule.  Elimination  of  the  Form  I-688A. 
another  current  version  of  the  EAD,  was 
previously  aimounced  in  the  proposed 
rule  published  at  58  FR  61846  on 
November  23. 1993. 

It  is  the  Service's  intention  to 
eliminate  both  Forms  I-688A  and  I- 
688B  as  acceptable  evidence  of 
employment  authorization  as  of 
December  31. 1996.  Since  all  Forms  I- 


688A  and  most  Forms  I-688B  are  issued 
for  a  1-year  vaUdity  period,  this 
elimination  will  be  accomplished  in 
large  measure  by  the  Service's  ceasing  to 
issue  Forms  1-688A  and  I-688B  on  or 
before  December  31. 1995,  at  which 
time  the  1-766  will  be  in  production, 
"rhe  Service  will  replace  any  cards 
with  validity  dates  beyond  December 
31, 1996,  with  Forms  1-766.  While  the 
Service  has  directed  that  no  Form  I- 
688A  (or  sticker  affixed  thereto)  be 
issued  or  extended  to  a  vahdity  date 
beyond  December  31.  1996,  an 
undetermined  number  of  these 
documents  may  have  been  inadvertently 
issued  or  extended  beyond  that  date. 
Further,  the  Service  estimates  on  the 
basis  of  internal  data  that  as  of 
December  31,  1996,  there  will  be 
approximately  30,000  Forms  I-688B 
with  vahdity  dates  beyond  that  date, 
due  to  exceptions  to  the  general  practice 
of  issuance  in  1-year  increments. 

The  Service  has  determined  that  the 
benefits  of  a  more  secure  EAD  justify  a 
requirement  that  still-vahd  Forms  I- 
688A  and  I-688B  aUke  be  replaced  with 
the  Form  1-766.  Further,  the  fact  that 
the  Service's  adjudications  function  no 
longer  receives  appropriated  funds 
means  that  the  cost  of  replacing  these 
cards  must  come  from  user  fees.  In  both 
the  Independent  Office  Appropriation 
Act.  31  U.S.C.  9701(a).  and  legislation 
establishing  an  "Immigration 
Examination  Fee  Account,"  Section 
286(m)  of  the  Act.  8  U.S.C  1356, 
Congress  has  authorized  the  setting  of 
fees  that  recover  the  costs  of  providing 
services  to  aliens.  For  these  reasons,  the 
Service  intends  to  require  the  standard 
fihng  fee  for  Form  1-765  fitim  aUens  in 
these  classes  applying  for  replacement 
EADs. 

Holders  of  Forms  I-688A  with 
expiration  dates  beyond  December  31, 
1996,  will  be  aliens  with  pending 
applications  for  temporary  resident 
status  under  sections  210  or  245a  of  the 
Act.  Current  regulations  at  8  CFR 
103.7(b)(1)  do  not  address  the  question 
of  fees  for  renewal  of  Forms  I-688A  for 
these  persons,  who  applied  under  either 
section  210  on  Form  1-700  or  under 
section  245a  on  Form  1-687.  However, 
the  Service  has  administratively 
exempted  this  class  of  ahens  from  fees 
for  renewal  of  Forms  I-688A  since 
Forms  1-687  and  1-700  were  approved 
for  use.  For  the  reasons  discussed  above, 
this  practice  will  cease  with 
introduction  of  the  Form  1-766. 

Most  multiple-year  Forms  I-688B  are 
issued  to  dependents  of  diplomatic, 
consular  and  international  officials,  as 
well  as  dependents  of  certain  exchange 
visitors.  Similarly.^nirrent  regulations  at 
8  CFR  103.7(b)(1)  provide  no  exemption 


of  the  filing  fee  for  the  Application  for 
Employment  Authorization,  Form  I- 
765.  for  the  dependents  described 
above.  The  Service  has,  however, 
administratively  exempted  this  class  of 
aliens  from  fees  since  Form  1-765  was 
approved  for  use.  For  this  class,  too,  this 
practice  will  cease  with  introduction  of 
Form  1-766. 

The  Service  will  accept  appUcations 
to  replace  with  Form  1-766  all  Forms  I- 
688A  and  I-688B  carrying  a  validity 
date  beyond  December  31. 1996,  for  a 
specified  period  of  time.  By  separate 
notice,  the  Service  will  inform  the 
public  of  the  exact  dates  of  this 
application  period.  Further,  the  Service 
will  take  appropriate  steps  to  notify 
holders  of  multiple-year  Forms  I-688B 
through  the  Department  of  State  and  the 
United  States  Information  Agency,  the 
government  agencies  with  the  closest 
liaison  with  the  affected  communities. 

Other  regulatory  changes  are  also 
needed  to  reflect  introduction  of  Form 
1-766.  In  the  proposed  rule  published 
November  23, 1993,  the  Service 
proposed  amendin^B  CFR  parts  210  and 
245a  to  reflect  replacement  of  Form  I- 
688A  writh  I-688B.  Since  introduction  of 
Form  1-766  will  make  it  necessary  to 
further  amend  those  parts,  the  Service 
proposes  to  replace  references  to 
specifically  numbered  forms  with  a 
more  general  reference  to  "employment 
authorization  doounent."  Current 
language  in  those  sections  providing  for 
employment  authorization  in  6-month 
increments  will  be  made  consistent  with 
langxiage  in  the  new  8  CFR  274a.l2(c) 
providing  for  employment  authorization 
in  increments  not  to  exceed  1  year. 

Further,  to  clarify  the  regulatory  basis 
for  work  authorization  in  8  CFR  274a.l2 
for  legahzation  applicants  under 
sections  210  and  245a  of  the  Act.  the 
Service  is  proposing  to  add  a  paragraph 
to  8  CFR  274a.  12(c)  to  include  this 
group  in  that  class  of  aliens  who  must 
apply  for  employment  authorization 
while  an  application  is  pending.  A 
similar  provision  was  included  in  the 
proposed  rule  originally  published,  but 
the  language  proposed  in  this 
supplement  makes  it  clear  that 
eligibility  for  employment  authorization 
is  during  the  period  in  which  the 
legalization  application  is  pending. 

Additionally.  Form  I-688A  is 
designated  by  existing  regulation  as 
evidence  of  alien  registration.  The 
Service  proposes  to  amend  8  CFR  part 
264  to  make  Form  1-766,  which  will 
replace  Form  1-688 A,  evidence  of  aUen 
registration  in  one  instance.  It  will  be 
such  evidence  only  for  persons  who 
have  legahzation  appUcations  under 
sections  210  and  245a  of  the  Act 
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pending  before  the  Service  (including 
any  period  of  administrative  review). 

With  the  introduction  of  Form  1-766, 
it  is  appropriate  to  revisit  the  final  rule 
pubhshed  on  June  1. 1988,  at  53  FR 
20086-87,  staying  and  suspending  the 
automatic  termination  provisions  of  8 
CFR  274a.l4(c).  Without  the  stay, 
employment  authorizations  granted  by 
the  Service  before  June  1 ,  1987,  for  a 
period  beyond  June  1, 1988,  were  to  be 
automatically  terminated  by  regulation. 
The  stay  was  imposed  "to  promote 
clarity  in  the  issuance  of  employment 
authorization  documents"  while  the 
Service  continued  to  investigate 
technologies  for  a  secure,  standardized 
eniployment  authorization  system. 

The  Service's  view  is  that  the 
technology  behind  Form  1-766 
represents  an  important  step  toward 
such  a  system.  There  may  still  be  in 
circulation  an  undetermined  number  of 
Service-issued  paper  work  permits 
issued  before  June  1, 1987,  that  fall 
within  this  regulation.  It  has  remained 
the  Service's  intent  to  automatically 
invalidate  such  paper  documents  under 
the  terms  of  8  CFR  274a.  14(c),  which 
was  stayed  and  suspended.  Consistent 
with  the  purpose  of  this  rulemaking, 
then,  the  Service  proposes  to  lift  the 
stay  on  termination  of  these  documents, 
effective  December  31, 1996.  Holders  of 
such  documents  would  be  required  to 
obtain  the  new,  secure  Form  1-766. 

Overall,  this  requirement  would 
further  reduce  the  number  of  EADs  with 
which  employers  must  be  familiar  in 
order  to  comply  with  Section  274A  of 
the  Act.  In  that  regard,  it  is  also 
consistent  with  Service  plans  to 
terminate  Forms  I-688A  and  I-688B  as 
employment  authorization  documents 
effective  December  31, 1996. 

Regulatory  Flexibility  Act 

The  Commissioner  of  the  Immigration 
and  Naturalization  Service,  in 
accordance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605(b)),  has 
reviewed  this  regulation  and  by 
approving  it  certifies  that  the  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

Executive  Order  12866 

This  rule  is  considered  by  the 
Department  of  Justice,  Immigration  and 
Naturalization  Service,  to  be  a 
"significant  regulatory  action"  under 
Executive  Order  12866,  section  3(f), 
Regulatory  Planning  and  Review,  and 
has  been  reviewed  by  the  Office  of 
Management  and  Budget  (OMB).  As 
noted  in  the  supplementary  section  of 
this  rule,  this  action  is  intended  to 
streamline  and  simplify  compliance 


with  the  employment  eUgibility 
verification  requirements  of  the  Act. 

Executive  Order  12612 

The  regulation  proposed  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
National  Government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Executive  Order  12606 

The  Commissioner  of  the  Immigration 
and  Naturalization  Service  certifies  that 
she  has  assessed  this  rule  in  light  of  the 
criteria  in  Executive  Order  12606  and 
has  determined  that  this  regulation  will 
not  have  an  impact  on  family  well- 
being. 

The  information  collection 
requirements  contained  in  this  rule  have 
been  cleared  by  OMB  under  the 
provisions  of  the  Paperwork  Reduction 
Act.  The  OMB  clearance  number  is  ' 
1115-0136. 

List  ofSubiects 

8  CFR  Part  210 

Aliens.  Migrant  labor.  Reporting  and 
recordkeeping  requirements. 

8  CFR  Part  245a 

Aliens,  Immigration,  Reporting  and 
recordkeeping  requirements. 

8  CFR  Part  264 

Administrative  practice  and 
procedure.  Aliens.  Registration. 

8  CFR  Part  274a 

Administrative  practice  and 
procedure,  Aliens,  Employment, 
Penalties,  Reporting  and  recordkeeping 
requirements. 

Accordingly,  chapter  I  of  title  8  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  follows: 

PART  210— SPECIAL  AGRICULTURAL 
WORKERS 

1.  The  authority  citation  for  part  210 
continues  to  read  as  follows: 

Authority:  8  U.S.C  1103. 1160;  8  CFR  part 
2. 

2.  In  §  210.4  paragraphs  (b)(2)  and  (3) 
are  revised  to  read  as  follows: 

§  210.4    Status  and  benefits. 

***** 

(b)*** 

(2)  Employment  and  travel 
authorization  prior  to  the  granting  of 


temporary  resident  status.  Permission  to 
travel  abroad  and  to  accept  employment 
will  be  granted  to  the  applicant  after  an 
interview  has  been  conducted  in 
connection  with  a  nonfrivolous 
appUcation  at  a  Service  office.  If  an 
interview  apf>ointment  cannot  be 
scheduled  within  30  days  from  the  date 
an  apphcation  is  filed  at  a  Service 
office,  authorization  to  accept 
employment  will  be  granted,  valid  until 
the  scheduled  appointment  date. 
Employment  authorization,  both  prior 
and  subsequent  to  an  interview,  will  be 
restricted  to  increments  not  exceeding  1 
year,  pending  final  determination  on  the 
application  for  temporary  resident 
status.  If  a  final  determination  has  not 
been  made  prior  to  the  expiration  date 
on  the  emplojrment  authorization 
document,  that  date  may  be  extended 
upon  return  of  the  employment 
authorization  document  by  the 
applicant  to  the  appropriate  Service 
office.  Persons  submitting  applications 
who  currenUy  have  work  authorization 
incident  to  status  as  defined  in 
§274a.l2(b)  of  this  chapter  shall  be 
granted  woii:  authorization  by  the 
Service  efiiective  on  the  date  the  alien's 
prior  work  authorization  expires. 
Permission  to  travel  abroad  shall  be 
granted  in  accordance  with  the  Service's 
advance  parole  provisions  contained  in 
§  212.5(e)  of  this  chapter. 

(3)  Employment  and  travel 
authorization  upon  grant  of  temporary 
resident  status.  Upon  the  granting  of  an 
application  for  adjustment  to  temporary 
resident  status,  the  service  center  will 
forward  a  notice  of  approval  to  the 
applicant  at  his  or  her  last  known 
address  and  to  his  or  her  qualified 
designated  entity  or  representative.  The 
applicant  may  appear  at  any  Service 
office,  and  upon  surrender  of  the 
previously  issued  employment 
authorization  card,  will  be  issued  Form 
1-688,  Temporary  Resident  Card.  An 
aUen  whose  status  is  adjusted  to  that  of 
a  lawful  temporary  resident  under 
section  210  of  the  Act  has  the  right  to 
reside  in  the  United  States,  to  travel 
abroad  (including  commuting  from  a 
residence  abroad),  and  to  accept 
employment  in  the  United  States  in  the 
same  manner  as  aliens  lawfully 
admitted  to  permanent  resident. 
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PART  245a— ADJUSTMENT  OF 
STATUS  TO  THAT  OF  PERSONS 
ADMITTED  FOR  LAWFUL 
TEMPORARY  OR  PERMANENT 
RESIDENT  STATUS  UNDER  SECTION 
245A  OF  THE  IMMIGRATION  AND 
NATIONALITY  ACT,  AS  AMENDED  BY 
PUBLIC  LAW  99-003.  THE 
IMMIGRATION  REFORM  AND 
CONTROL  ACT  OF  1986.  AND  PUBLIC 
LAW  100-204,  SECTION  902 

3.  The  authority  citation  for  part  245a 
continues  to  read  as  follows: 

Authority:  8  U.S.C.  1101. 1103, 12SSa  and 
12S5a  note. 

4.  hi  §  245a.2  paragraph  (n)(2) 
heading,  and  paragraphs  (n)(2)(ii)  and 
(n)(3)  are  revised  to  read  as  follows: 

S  24Sa.2    Apptication  for  temporary 


(n)  •  •  • 

(2)  Employment  authorization  prior  to 
the  granting  of  temporary  resident 
status. 


(ii)  If  an  interview  appointment 
cannot  be  scheduled  within  30  days 
from  the  date  an  application  is  filed  at 
a  Service  office,  authorization  to  accept 
employment  will  be  granted,  valid  until 
the  scheduled  appointment  date. 
Employment  authorization,  both  prior 
and  subsequent  to  an  interview,  will  be 
restricted  to  increments  not  exceeding  1 
year,  pending  final  determination  on  the 
application  for  temporary  resident 
status.  If  a  final  determination  has  not 
been  made  prior  to  the  expiration  date 
on  the  employment  authorization 
dociiment,  that  date  may  be  extended 
upon  return  of  the  employment 
authorization  document  by  the 
apphcant  to  the  appropriate  Service 
office. 

(3)  Employment  and  travel 
authorization  upon  grant  of  temporary 
resident  status.  Upon  the  granting  of  an 
application  for  adjustment  to  temporary 
resident  status,  the  service  center  will 
forward  a  notice  of  approval  to  the 
applicant  at  his  or  her  last  known 
address  and  to  his  or  her  qualified 
designated  entity  or  representative.  The 
applicant  may  appear  at  any  Service 
office,  and  upon  surrender  of  the 
previously  issued  employment 
authorization  card,  will  be  issued  Form 
1-688,  Temporary  Resident  Card, 
authorizing  employment  and  travel 
abroad. 


PART  264— REGISTRATION  AND 
RNGERPRINTING  OF  ALIENS  IN  THE 
UNITED  STATES 

5.  The  authority  citation  for  part  264 
continues  to  read  as  follows: 

Authority:  8  U.S.C.  1103, 1201. 1201a, 
1301-1305.      ' 

6.  In  §  264.1  paragraph  (b)  is  amended 
by  revising  the  entry  for  "Form  1-688 A" 
and  by  adding  the  entry  for  "Form  I- 
766"  to  the  listing  of  forms,  in  proper 
numerical  sequence,  to  read  as  follows: 

f  264.1    Ragiatration  and  flngarprlnting. 

•        •        •        •        • 

I-688A,  Employment  Authorization 
Card  (until  December  31, 1996).  1-766, 
Employment  Authorization — Applicants 
under  sections  210  and  245a  of  the 
Immigration  and  Nationality  Act,  as 
amended,  during  such  time  as  an 
application  is  pending  before  the 
Service,  (including  any  period  of 
administrative  review). 


PART  274a-CONTROL  OF 
EMPLOYMENT  OF  AUENS 

7.  The  authority  citation  for  part  274a 
continues  to  read  as  follows: 

Authority:  8  U.S.C  1101, 1103. 1324a;  8 
CFRpart  2. 

8.  Section  274a.2  is  amended  by: 

a.  Revising  paragraphs  (b)(l)(v)(a)  (6) 
and  (7); 

b.  Revising  paragraph 
(b)(l)(v)(B)(l)(7l;andby 

c.  Revising  paragraphs  (b)(l)(vi)  and 
(vii),  to  read  as  follows: 

§  274a.2    Veftflcation  of  amptoymant 
aligiMlity. 


(b)*  *  • 
(!)•*• 
(v)  *  •  • 
(A)  *  •   • 

(6)  An  unexpired  employment 
authorization  document  issued  by  the 
Immigration  and  Naturalization  Service 
which  contains  a  photograph,  INS  Form 
1-766,  INS  Form  1-688,  INS  Form  I- 
688A,  (until  December  31, 1996),  or  INS 
Form  I-688B.  (until  December  31,  1996); 

(7)  For  student  participants  in  Federal 
Work-Study  programs,  documents 
collected  and  maintained  by  eligible 
institutions  in  the  admission  of  those 
students  to  the  institutions; 
***** 

(B)*   *  • 

(!)•   *   • 

(j)  A  driver's  license  or  identification 
card  issued  by  a  state  (as  defined  in 
section  lGl(a)(36)  of  the  Act),  or    . 


outlying  possession  (as  defined  in 

section  101(a)(29)  of  the  Act)  of  the 

United  States,  provided  the  document 

contains  a  photograph  and  the  following 

information:  name,  date  of  birth,  and 

sex; 

•        *        •        *        • 

(vi)  If  an  individual  is  unable  to 
provide  the  required  document  or 
documents  within  the  time  periods 
specified  in  paragraphs  (b)(1)  (ii)  and 
(iv)  of  this  section,  the  individual  must 
present  a  receipt  for  the  application  of 
the  replacement  document  or 
documents  within  3  business  days  of 
the  hire  and  present  the  required 
document  or  documents  within  90  days 
of  the  hire.  If  an  individual  is  unable  to 
provide  the  required  document  or 
documents  within  the  time  period 
specified  in  paragraph  (b)(l)(vii)  of  this 
section,  the  individual  must  present  a 
receipt  for  the  application  of  the 
replacement  docimient  or  docimients 
not  later  than  the  date  work 
authorization  expires  and  present  the 
required  document  or  documents  within 
90  days  of  that  expiration  date.  This 
section  does  not  apply  to  an  alien  who 
indicates  that  he  or  she  does  not  have 
work  authorization  at  the  time  of  hire. 
Nor  does  it  apply  to  an  alien  who  does 
not  have  at  the  time  of  reverification  an 
employment  authorization  docuiment 
evidencing  renewal  of  employment 
authorization  or  interim  employment 
authorization  pursuant  to  8  CFR 
274a.l3(d). 

(vii)  If  an  individual's  employment 
authorization  expires,  the  employer, 
recruiter  or  referrer  for  a  fee  must 
reverify  on  Form  1-9  to  reflect  that  the 
individual  is  still  authorized  to  work  in 
the  United  States;  otherwise  the 
individual  may  no  longer  be  employed, 
recruited,  or  referred.  Reverification  on 
the  Form  1-9  must  occur  not  later  than 
the  date  work  authorization  expires.  In 
order  to  reverify  on  the  Form  1-9,  the 
employee  or  referred  individual  must 
present  a  dociunent  that  either  shows 
continuing  employment  eligibility  or  is 
a  new  grant  of  work  authorization.  The 
employer  or  recruiter  or  referrer  for  a  fee 
must  review  this  document,  and  if  it 
appears  to  be  genuine  and  to  relate  to 
the  individual,  reverify  by  noting  the 
document's  identification  number  and 
expiration  date  on  the  Form  1-9.  The 
employee  must  sign  and  date  the  Form 
1-9  in  the  appropriate  block  in  section 
3,  thereby  attesting  that  he  or  she  is 
authorized  to  work  in  the  United  States. 
In  addition,  the  employee  must  mark 
the  appropriate  box  indicating  that  he  or 
she  is  authorized  to  work  in  the  United 
States  indefinitely,  or  that  he  or  she  is 
authorized  to  work  in  the  United  States 
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until  a  certain  date.  If  the  employee's 
work  authorization  will  expire,  the 
employee  must  provide  the  expiration 
date  in  the  appropriate  space  in  section 
3  of  the  Form  1-9.  If  an  individual  is 
imable  to  complete  section  3  of  the 
Form  1-9  or  needs  it  translated, 
someone  may  assist  him  or  her.  The 
preparer  or  translator  must  read  the 
Form  to  the  employee,  assist  him  or  her 
in  completing  section  3 — "Updating  and 
Reverification,"  and  have  the  individual 
sign  or  mark  the  Form  in  the 
appropriate  place.  The  preparer  or 
translator  must  then  complete  the 
"Preparer/Translator  Certification" 
portion  for  section  3  of  the  Form  1-9. 
***** 

9.  In  §  274a.l2,  a  new  paragraph 
(c)(20)  is  added,  to  read  as  follows: 

§  274a.  1 2    aaaaaa  of  allena  authoriaad  to 
accept  amptoymant 

*        *        •        •        • 

(c)*  •  • 

(20)  Any  alien  who  has  filed  a 
completed  legalization  application 
pursuant  to  either  section  210  or  245 A 
of  the  Act  (and  either  8  CFR  parts  210 
or  245a).  Employment  authorization 
shall  be  granted  in  increments  not 
exceeding  1  year  during  the  period  the 
jpplication  is  pending  (including  any 
period  when  an  administrative  appeal  is 
pending)  and  shall  expire  on  a  specified 
date. 
***** 

10.  In  §  274a. 14  paragraphs  (c)  (1)  and 
(2)  are  revised  to  read  as  follows: 

§  274a.i4    Termination  of  employment 
authorization. 


(c)  Automatic  termination  of 
temporary  employment  authorization 
granted  prior  to  June  1,  1987. — (1) 
Temporary  employmMit  authorization 
granted  prior  to  June  1, 1987  pursuant 
to  8  CFR  109.1(b)  or  its  redesignation  as 
§274a.l2(c),  shall  automatically 
terminate  on  the  date  specified  by  the 
Service  on  the  document  issued  to  the 
alien,  or  on  December  31,  1996, 
whichever  is  earlier.  Automatic 
termination  of  temporary  employment 
authorization  does  not  preclude  a 
subsequent  application  for  temporary 
employment  authorization. 

(2)  A  document  issued  by  the  Service 
prior  to  June  1,  1987,  that  authorizes 
temporary  employment  authorization 
for  any  period  beyond  December  31, 
1996,  is  null  and  void  pursuant  to 
paragraph  (c)(1)  of  this  section,  and 
must  be  surrendered  to  the  Service  on 
the  date  that  the  temporary  employment 
authorization  terminates  or  on 
December  31, 1996,  whichever  is  earlier. 
The  ahen  shall  be  issued  a  new 


employment  authorization  docimient  at 
the  time  the  document  is  surrendered  to 
the  Service  if  the  alien  is  eUgible  for 
temporary  employment  authorization 
pursuant  to  §  274a.  12(c). 
***** 

Dated:  April  25, 1995. 
Doris  Meissner, 

Commissioner.  Immigration  and 

Naturalization  Service. 

(PR  Doc.  95-15232  Filed  6-21-95;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRP»t52 
[FRL-6224-e] 

Determination  of  Attainment  of  Ozone 
Standard  by  Ashland,  Kentucky, 
Northern  Kentucky  (Cincinnati  area), 
Charlotte,  North  Carolina,  and 
Nashville,  Tennessee,  and 
Determination  Regarding  Applicability 
of  Certain  Reasonable  Further 
Progress  and  Attainment 
Demonstration  Requirements 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 


SUMMARY:  The  EPA  proposes  to 
determine  that  the  Ashland,  Kentucky, 
Northern  Kentucky,  Charlotte-Gastonia, 
North  Carolina,  and  Nashville, 
Tennessee,  ozone  nonattainment  areas 
have  attained  the  National  Ambient  Air 
Quality  Standard  (NAAQS)  for  ozone 
and  that  certain  reasonable  further 
progress  and  attainment  demonstration 
requirements,  along  with  certain  related 
requirements,  of  Part  D  of  Title  I  of  the 
Clean  Air  Act  are  not  applicable  for  so 
long  as  the  areas  continue  to  attain  the 
ozone  standard.  In  the  final  rules 
section  of  this  Federal  Register,  EPA  is 
making  these  determinations  without 
prior  proposal.  A  detailed  rationale  for 
the  action  is  set  forth  in  the  direct  final 
rule.  If  no  adverse  conmients  are 
received  in  response  to  that  direct  final 
rule,  no  further  activity  is  contemplated 
in  relation  to  this  proposed  rule.  If  EPA 
receives  adverse  comments,  EPA  will 
withdraw  the  direct  final  rule  and 
address  the  comments  in  a  subsequent 
final  rule  based  on  this  proposed  rule. 
EPA  will  not  institute  a  second 
comment  period  on  this  document.  Any 
parties  interested  in  commenting  on  this 
document  should  do  so  at  this  time. 
DATES:  Comments  on  this  action  must  be 
received  by  July  24, 1995. 
ADDRESSES:  Written  comments  should 
be  mailed  to:  Kay  Prince,  Regulatory 


Planning  and  Development  Secdon.  Air 
Programs  Branch,  Air,  Pesticides  & 
Toxics  Management  Division.  Region  4 
Environmental  Protection  Agency,  345 
Courtland  Street.  NE.,  Atlanta,  Geoi^ 
30365. 

A  copy  of  the  air  quality  data  and 
EPA's  analysis  are  available  f<H- 
insp>ection  at  the  following  addresses: 

Environmental  Protection  Agency, 
Region  4  Air  Programs  Branch,  345 
Courtland  Street,  NE.,  Atlanta. 
Georgia  30365 

Commonwealth  of  Kentucky,  Division 
of  Air  Quality,  Department  for 
Environmental  Protectiwi,  Natural 
Resources  and  Environmental 
Protection  Cabinet,  803  Schenkel 
Lane,  Frankfort,  Kentucky  40601 

State  of  North  Carolina,  Air  Quality 
Section,  Division  of  Environmental 
Management,  North  Carolina 
Department  of  Environment,  Health, 
and  Natural  Resources,  Raleigh,  North 
Carolina  27626 

Environmental  Management  Division, 
Mecklenburg  County  Department  of 
Environmental  Protection,  700  N. 
Tryon  Street.  Charlotte,  North 
Carolina  28202-2236 

State  of  Tennessee,  Division  of  Air 
Pollution  Control,  Tennessee 
Department  of  Environment  and 
Conservation,  L  &  C  Annex,  9th  Floor, 
401  Church  Street,  Nashville. 
Tennessee  37243-1531 

Bureau  of  Environmental  Health 
Services.  MetropoUtan  Health 
Department,  Nashville-Davidson 
County,  311— 23rd  Avenue,  North, 
Nashville,  Tennessee  37203 

FOR  FURTHER  INFORMATKJN  CONTACT:  Kay 
Prince,  Regulator)'  Planning  and 
Development  Section,  Air  Programs 
Branch,  Air,  Pesticides  4  Toxics 
Management  Division.  Region  4 
Environmental  Protection  Agency,  345 
Courtland  Street,  NE.,  Atlanta,  Georgia 
30365.  The  telephone  number  is  404/ 
347-3555  extension  4221. 

SUPPLEMENTARY  INFORMATION:  For 
additional  information,  see  the  direct 
final  rule  published  in  the  Final  Rules 
section  of  this  Federal  Register. 

Dated:  June  9, 1995. 
Patrick  M.Tobiii. 
Acting  Regional  Administrator. 
(PR  Doc.  95-15235  Filed  6-21-95;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Quard 

46  CFR  Parts  30, 31, 70, 71, 90, 91,  and 
107 

ICQO96-O10I 

RIN211S-AF11 

Alternate  Compliance  via  Recognized 
Ctasalflcatlon  Society  and  U.S. 
Supplement  to  Rules  (COD  95-010) 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  proposes  to 
amend  regulations  to  provides  owners 
of  U.S.  tank  vessels,  passenger  vessels, 
cargo  vessels,  miscellaneous  vessels  and 
mobile  o&hoie  drilling  units  an 
alternative  method  to  hilfiU  the 
requirements  for  vessel  design, 
inspection  and  certification.  Under  this 
proposal,  the  Coast  Guard  would  issue 
a  certificate  of  inspection  based  upon  a 
recognized  classification  society's 
reports  that  the  vessel  complies  with  the 
International  Convention  for  the  Safety 
of  Life  at  Sea,  as  amended  (SOLAS  74/ 
83),  other  appUcable  international 
conventions,  classification  society  rules, 
and  other  specified  requirements.  This 
will  reduce  the  burden  on  vessel  owners 
and  operators  by  eliminating 
duplicative  plan  reviews  and 
inspections  by  the  classification  society 
and  the  Coast  Guard. 
DATE:  Comments  must  be  received  on  or 
before  September  20, 1995. 
ADDRESSES:  Comments  may  be  mailed  to 
the  Executive  Secretary,  marine  Safety 
Council  (G-LF A/3406)  (CGD  95-010), 
U.S.  Coast  Guard  Headquarters,  2200 
Second  Street,  SW..  Washington,  DC 
20593-0001,  or  may  be  delivered  to 
Room  3406  at  the  above  address 
between  8  a.m.  and  3  p.m.  weekdays, 
except  Federal  hoUdays.  the  telephone 
niunber  is  (202)  267-1477.  Comments 
on  collection-of-information 
requirements  must  be  mailed  also  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget.  725  17th  Street.  NW., 
Washington,  D.C.  20503,  ATTN:  Desk 
Officer,  U.S.  Coast  Guard. 

The  Executive  Secretary  maintains  the 
pubUc  docket  for  this  rulemaking. 
Comments  will  become  part  of  this 
docket  and  will  be  available  for 
inspection  or  copying  at  Room  3406, 
US.  Coast  Guard  Headquarters,  between 
8  a.m.  and  3  p.m.,  Monday  through 
Friday,  except  Fede-al  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Albert  G.  Kirchner,  Jr.,  Office  of  Marine 
Safety,  Security  and  Environmental 


Protection  (G-MTH-4/13),  Room  1304, 
U.S.  Coast  Guard  Headquarters,  2100 
Second  Street,  SW.,  Washington.  DC 
20593-0001,  (202)  267-0168. 

SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  the 
rulemaking  by  submitting  written  data, 
views  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  rulemaking 
(CGD  95-010)  and  the  specific  section  of 
this  piroposal  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  Please  submit  two  copies  of 
all  comments  and  attachments  in  an 
imboimd  format,  no  larger  than  8'/^  by 
11  inches,  suitable  for  cop3ring  and 
electronic  filing.  Persons  wanting 
acknowledgment  of  receipt  of  comments 
should  enclose  stamped,  self-addressed 
postcards  or  envelopes. 

The  Coast  Guard  will  consider  all 
comments  received  diuing  the  conunent 
period  and  may  change  this  proposal  in 
view  of  the  comments. 

The  Coast  Guard  plans  no  public 
hearing.  Persons  may  request  a  public 
bearing  by  writing  the  Mjorine  Safety 
Council  at  the  address  under 
ADDRESSES.  The  request  should  include 
reasons  why  a  hearing  would  be 
beneficial.  If  the  coimcil  determines  that 
the  opportimity  for  oral  presentations 
will  aid  this  rulemaking,  the  Coast 
Guard  will  hold  a  public  hearing  at  a 
time  and  place  announced  by  a  later 
notice  in  the  Federal  Register. 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  document  are  Mr.  Albert  G. 
Kirchner,  Jr.,  Project  Manager,  Office  of 
Marine  Safety,  Security  and 
Environmental  Protection  and 
Commander  Thomas  R.  Cahill,  Project 
Counsel,  Office  of  Chief  Counsel. 

Background  and  Purpose 

As  part  of  its  regulatory  reform  efforts, 
the  Coast  Guard  invited  the  maritime 
industry  to  identify  unnecessarily 
burdensome  regulations.  In  response, 
the  U.S.  maritime  industry  submitted 
many  comments  noting  the  continuing 
pressure  on  the  competitive  position  of 
the  U.S.  oceangoing  merchant  fleet  and 
conmiercial  shipbuilding  industry. 
Members  of  the  industry  called  for 
greater  ahgnment  of  Coast  Guard 
regulations  with  international  standards 
to  reduce  the  cost  disadvantages 
inciured  by  U.S.  maritime  industry  and 
thereby  improve  the  competitiveness  of 
the  U.S.  industry.  These  developments, 
together  with  a  desire  to  focus  more 
attention  on  human  element  and  port 


state  control  activities,  prompted  the 
Coast  Guard  to  review  its  approach  of 
ensuring  maritime  safety  through  vessel 
compliance  inspections. 

This  proposal  would  be  responsive  to 
the  needs  expressed  by  the  U.S. 
maritime  industry  to  reduce  the 
regulatory  burden  and  alleviate 
duplication  of  effort  between  the  Coast 
Guard  and  the  classification  societies. 
These  processes  are  the  culmination  of 
one  pubUc  meeting  and  more  than  10 
follow-on  meetings  involving  all  major 
shipbuilding  and  maritime  operator 
interests  in  the  nation.  As  a  result  of  this 
intensive  cooperative  effort,  the  concept 
of  alternative  compliance  was 
developed  as  a  means  of  reducing 
adverse  regulatory  effects  without 
jeopardizing  safety. 

As  part  of  this  review,  a  joint  USCG/ 
American  Biu«au  of  Shipping  (ABS) 
task  force  compared  the  requirements  in 
the  Code  of  Federal  Regulations  (CFR), 
ABS  Rules,  the  1974  Safety  of  Life  at 
Sea  Convention,  as  amended  (SOLAS 
74/83),  and  the  International 
Convention  for  the  Prevention  of 
Pollution  from  Ships  (MARPOL  73/78). 
The  purpose  of  this  comparison  was  to 
identify  redundancies  and  determine  if 
other  regulations  could  be  used  in  place 
of  CFR  requirements  to  achieve  an 
equivalent  level  of  safety.  Over  370 
separate  regulatory  provisions  have 
been  examined  to  date,  and  the  task 
force  has  determined  that  many  of  the 
CFR  requirements  examined  could  be 
satisfied  by  ABS  Rules.  SOLAS  74, 
MARPOL  73/78  or  combinations  of  the 
three.  This  led  to  the  development  of  an 
ABS  U.S.  Supplement  (USS).  The  USS 
addresses  those  areas  where  ciirrent 
Coast  Guard  requirements  are  not 
embodied  by  either  ABS  Rules  or 
international  conventions  or,  in  the  case 
of  international  conventions,  whose 
interpretations  are  needed  by  the  U.S. 
flag  administration.  The  Coast  Guard 
has  concluded  that  the  design 
reqmrements  and  siu^ey  provisions  of 
ABS  class  rules,  appUcable  mtemational 
conventions,  and  the  USS  provide  a 
level  of  maritime  safety  equivalent  to 
corresponding  Federal  regulations 
which  govern  the  same  aspects  of  U.S. 
vessels. 

Under  this  proposal,  owners, 
operators,  shipbuilders,  and  designers  of 
U.S.  flagged  tank  vessels,  passenger 
vessels,  cargo  vessels,  miscellaneous 
vessels,  and  mobile  offshore  drilling 
units  subject  to  inspection  imder  Part  B 
of  Subtitle  n  of  46  U.S.C  (sections 
3101—4705)  would  have  an  alternative 
to  traditional  inspection  by  the  Coast 
Guard.  They  could  use  the  services  of  a 
recognized  classification  society  to 
perform  inspection  and  plan  review 


functions  now  performed  by  the  Coast 
Guard.  The  cognizant  Coast  Guard 
Officer-in-Charge  of  Marine  Inspection 
may  issue  a  certificate  of  inspection 
based  upon  the  classification  society's 
reports  that  the  vessel  is  classed  and 
complies  with  applicable  requirements. 
This  alternative  would  firee  Coast  Guard 
resources  and  allow  the  Coast  Guard  to 
move  from  assessing  a  vessel's 
equipment  and  material  condition  to 
evaluating  more  pressing  concern^ 
related  to  the  himian  element.  In 
addition,  it  would  allow  the  Coast 
Guard  to  shift  resources  from  inspection 
of  U.S.  vessels  to  port  state  enforcement 
efforts  without  degrading  the  safety  of 
U.S  vessels.  The  Coast  Guard  would 
maintain  oversight  of  this  Alternative 
Compliance  Program  (ACP)  through 
random  checks  of  delegated  tasks, 
monitoring  of  the  classification  society's 
quality  system  via  participation  in 
system  audits  and  tracking 
demonstrated  performance  in 
identifying  and  correcting  quality 
deficiencies. 

Under  current  law,  the  Coast  Guard 
may,  with  limited  exceptions,  only 
delegate  inspection  and  examination 
functions  to  the  ABS  or  similar  United 
States  classification  society.  Separate 
legislation  has  been  introduced  that 
would  allow  the  Coast  Guard  to 
recognize  additional  classification 
societies,  if  the  Coast  Guard  recognizes 
other  classification  societies,  each 
classification  society's  rules  would  be 
examined  and  a  separate  supplement 
developed  to  be  incorporated  by 
reference  in  a  future  rulemaking. 

An  ACP  pilot  program  with  ABS  was 
annoiuiced  by  the  Federal  Register 
notice  of  February  3, 1995  (60  FR  6687). 
The  purpose  of  the  pilot  program  is  to 
test  and  evaluate  the  standards  and 
procedures  that  have  been  developed  in 
cooperation  with  the  ABS.  The  Coast 
Guard  may  modify  this  proposal  based 
upon  the  experience  and  findings  of  the 
ACP  pilot  program.  In  addition,  the 
Coast  Guard  will  use  the  pilot  program 
to  determine  the  level  of  resources 
involved  in  the  alternate  compliance 
process,  and  may  adjust  vessel 
inspection  user  fees  through  a  separate 
rulemaking. 

Discussion  of  Proposed  Amendments 

This  proposal  would  establish 
alternate  compliance  procedures  for 
U.S.  flagged  tank  vessels,  passenger 
vessels,  cargo  vessels,  miscellaneous 
vessels,  and  mobile  offshore  drilling 
units.  It  would  add  new  incorporation 
by  reference  sections  in  46  CFR  parts  30 
(§  30.01-4),  70  (§  70.01-10)  and  90 
(§  90.01-10).  Each  of  these  sections 
would  incorporate,  by  reference,  the 


ABS  Class  Rules  for  Building  and 
Classing  Steel  Vessels,  1995,  and  the 
ABS  U.S.  Supplement  to  Class  Rules  for 
Building  and  Classing  Steel  Vessels, 
1995.  When  developed,  the  ABS  Class 
Rules  for  Building  and  Classing  Mobile 
Offshore  Drilling  Units  would  be  added 
to  the  existing  incorporation  by 
reference  provisions  in  46  CFR  107.115. 
These  documents  are  available  from  the 
American  Bureau  of  Shipping  at  the 
address  indicated  in  the  applicable 
section.  The  Coast  Guard  has 
determined  that  compliance  with 
applicable  international  requirements, 
the  ABS  Class  rules,  and  respective  ABS 
U.S.  Supplement  would  provide  a  level 
of  safety  equivalent  to  compliance  %vith 
existing  regulations. 

The  proposal  would  also  add  new 
sections  in  46  CFR  parts  31  (§  31.01-3), 
71  (§  71.15-5),  91  (§  91.15-5).  and  107 
(§  107.205).  These  sections  would  allow 
the  owner  or  operator  of  a  vessel  subject 
to  Coast  Guard  inspection  for  initial 
issuance  or  renewal  of  a  certificate  of 
inspection  to  submit  the  vessel  for 
inspection  by  a  recognized  classification 
society,  such  as  ABS.  The  classification 
society  would  inspect  the  vessel  to 
ensure  that  it  complies  with  applicable 
international  requirements,  their  Class 
rules,  and  its  U.S.  supplement. 

The  owner  or  operator  of  an  eligible 
vessel  who  desires  to  take  advantage  of 
these  provisions  would  indicate  on  the 
Application  for  Inspection  of  U.S. 
Vessel  (CG-3752)  that  the  vessel  has 
been  enrolled  in  an  accepted  alternate 
compliance  program,  naming  the 
classification  society,  and  that  the 
inspection  would  be  conducted  by  that 
classification  society.  The  cognizant 
Coast  Guard  Officer-in-Charge  of  Marine 
Inspection  (OCMI)  may  issue  a 
certificate  of  inspection  (COI)  based  on 
reports  from  a  recognized  classification 
society,  such  as  ABS,  that  the  vessel 
complies  with  applicable  international 
requirements,  the  classification  society's 
rules,  and  its  U.S.  supplement. 

If  the  OCMI  declines  to  issue  a  COI 
even  though  the  recognized 
classification  society's  reports  indicate 
the  vessel  meets  the  applicable 
standards,  the  owner  may  appeal  the 
OCMI's  decision  under  46  CFR  1.03-20. 
If  the  cognizant  OCMI  declines  to  issue 
a  COI  based  on  reports  from  the 
classification  society  that  the  vessel    - 
does  not  meet  applicable  standards,  the 
vessel  owner  could  choose  to  correct  the 
deficiencies  and  arrange  with  the 
classification  society  for  an  additional 
inspection,  request  that  the  Coast  Guard 
inspect  the  vessel  under  the  other 
provisions  of  46  CFR  Ch.  I,  appeal  the 
decision  under  46  CFR  1.03-35,  or 
appeal  via  the  recognized  classification 


society  to  Chief,  Merchant  Vessel 
Inspection  and  Documentation  Divisicm, 
U.S.  Coast  Guard. 

Regulatory  Evaluatioa 

The  Coast  Guard  has  determined  the 
economic  impact  of  this  proposed  rule 
change  would  be  positive  and  that  a  full 
Regulatory  Evaluation  under  paragraph 
lOe  of  the  regulatory  policies  and 
procedures  of  DOT  is  unnecessary.  This 
proposal  is  not  significant  under 
Executive  Order  12866  and  Department 
of  Transportation  (DOT)  Regulatory 
Policies  and  Procedures  (44  FR  11040, 
February  26,  1979).  The  purpose  of  this 
rulemaking  is  to  provide  economic  relief 
to  the  U.S.  maritime  industry  without 
jeopardizing  safety. 

The  Coast  Guard  believes  this 
proposal,  if  adopted,  would  provide  an 
economic  benefit  to  the  owners  and 
operators  of  U.S.  flagged  vessels. 
CurrenUy,  549  U.S.  vessels  may  be 
eligible  to  participate  in  this  proposed 
alternative  compliance  program.  The 
Coast  Guard  estimates  that  while  a 
vessel  owner  may  have  to  pay  an 
additional  $5  thousand  in  classification 
society  fees  for  functions  presently 
performed  by  the  Cuast  Guard,  the 
savings  in  design,  construction  and 
operating  costs  will  recover  this  expense 
many  times  over  during  the  lifetime  of 
the  vessel.  Moreover,  ships  buih  and 
maintained  to  SOLAS  74/83.  MARPOL 
73/78.  recognized  classification  society 
rules  and  accepted  U.S.  supplement  are 
expected  to  experience  greater 
competitiveness  in  the  worldwide 
shipping  market. 

Additionally,  streamlining  the 
certification  process  will  reduce  time 
frames  for  Coast  Guard  involvement  in 
the  Certificate  of  Inspection  process 
from  an  average  of  over  50  hours  to  10 
hours  or  less.  Because  the  vessel  is 
already  inspected  by  the  classification 
society,  this  program  will  reduce  the 
duplication,  decrease  vessel  "down 
time"  and  permit  greater  scheduling 
flexibility.  Lower  construction  and 
operating  costs,  grater  flexibility  for  the 
vessel  in  the  global  market  and 
additional  availabiUty  for  vessel  hire 
will  offset  the  costs  incurred  through 
the  alternative  plan  review  and 
inspection  process  utiUzing  a 
recognized  classification  society.  The 
Coast  Guard  specifically  solicits 
comments  on  potential  costs,  savings 
and  benefits. 

Small  Entities 

Under  the  Regulatory  FlexibiUty  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
must  consider  whether  this  proposal 
will  have  significant  impact  on  a 
substantial  number  of  small  entities. 
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"Small  entities"  include  independently 
owned  and  operated  small  businesses 
that  are  not  dominant  in  their  field  and 
that  otherwise  qualify  as  "small 
business  concerns"  under  section  3  of 
the  Small  Business  Act  (15  U.S.C.  632). 

This  rule  change  provides  an 
alternative  to  complying  with  existing 
regulations.  The  Coast  Guard  believes 
that  rulemaking  would  have  a  positive 
economic  impact  if  the  owner  chooses 
to  participate  in  the  alternate 
compliance  program.  This  rulemaking 
would  have  no  impact  on  vessel  owners 
who  do  not  choose  to  participate  in  this 
program.  Therefore,  the  Coast  Guard 
certifies  that  under  5  U.S.C.  605(b)  this 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

CoUection  of  Information 

Under  the  Paperwork  Reduction  Act 
(44  U.S.C.  3501  et  seq.),  the  Office  of 
Management  and  Budget  (0MB)  reviews 
each  rulemaking  which  contains  a 
collection  of  information  requirement  to 
determine  if  the  practical  value  of  the 
information  is  worth  the  burden 
imposed  by  its  collection.  Information 
collection  requirements  include 
reporting,  recordkeeping,  notification 
and  other  similar  requirements. 
Without  changing  the  current 
Application  for  Vessel  Inspection 
process,  owners  and  operators  would 
have  the  opportunity  to  declare  whether 
the  vessel  will  comply  with  SOLAS 
requirements,  recognized  classification 
society  rules  and  their  U.S.  supplement 
or  Coast  Guard  regulations.  Since  the 
application  for  inspection  is  already  a 
reqiiirement,  this  will  not  impose  any 
additional  documentation  or  paperwork 
requirements  on  vessel  owners  or 
operators.  Under  the  memorandum  of 
agreement  between  Coast  Guard  and 
ABS.  ABS  will  provide  a  copy  of  its 
reports  to  the  Coast  Guard.  Future 
agreements  with  classification  societies 
v«shing  to  be  recognized  for  this 
program  will  contain  similar  provisions. 
The  Coast  Guard  expects  that  the  reports 
compiled  by  the  classification  society 
will  be  sufficient  for  Coast  Guard  review 
purposes.  Although  under  this  proposed 
rule,  the  classification  society  would 
only  provide  copies  of  its  report  to  the 
Coast  Guard  with  virtually  no  additional 
paperwork  burden  imposed,  this  is 
subject  to  0MB  approval  under  the 
Paperwork  Reduction  Act. 

This  proposal  contains  coUection-of- 
information  requirements  in  the 
following  sections:  §  31.01-3.  §  71.15-5. 
§91.15-5  and  §107.205. 
Dot  No:  New. 
Administration:  U.S.  Coast  Guard. 


Title:  Alternate  Compliance  via 
Recognized  Classification  Society  and 
U.S.  Supplement  to  Rules. 

Need  For  Information:  Vessel 
inspection  reports  are  needed  to 
document  the  compliance  of  a  marine 
vessel  with  recognized  classification 
society  rules,  the  accepted  U.S. 
supplement  to  rules,  and  applicable 
international  maritime  safety  and 
marine  environmental  conventions. 
Classification  societies  recognized  to 
participate  in  this  program  will  submit 
copies  of  reports  they  routinely  prepare 
to  the  Coast  Guard. 

Proposed  Use  of  Information:  The 
information  will  be  used  by  the  Coast 
Guard  to  determine  if  the  vessel  is  in 
compliance  with  the  requirements 
necessary  for  issuance  of  a  Certificate  of 
Inspection. 

Frequency  of  Response:  Reports  are 
required  whenever  the  recognized 
classification  society  inspects  a  vessel 
on  behalf  of  the  Coast  Guard.  This  is 
generally  for  the  initial  issuance  of  the 
Certificate  of  Inspection  (COI)  and 
whenever  the  COI  must  be  renewed. 
Renewal  periods  for  vessel  Certificates 
of  Inspection  are  not  being  changed  by 
this  proposal.  For  tank,  cargo,  and 
miscellaneous  non-nuclear  vessels  this 
period  is  two  years;  for  passenger 
vessels  over  100  gross  tons  and 
miscellaneous  nuclear  vessels  the 
renewal  period  is  one  year;  and  for 
mobile  offshore  drilling  units  the 
renewal  period  is  two  years.  A  separate 
legislative  proposal  currently  exists  that 
would  harmonize  inspection  intervals 
with  international  requirements. 
Burden  Estimate:  There  is  no 
additional  burden  created  by  this 
rulemaking.  The  required  reported  are . 
already  being  prepared  in  the  course  of 
business  between  the  classification 
society  and  the  vessel  owner  or 
operator. 

Respondents:  The  recognized 
classification  societies. 

Forms:  None. 

Average  Burden  Hours  Per 
Respondent:  No  additional  burden  is 
created  by  this  rulemaking.  The 
required  reported  are  already  being 
prepared  in  the  course  of  business 
between  the  classification  society  and 
the  vessel  owner  or  operator. 

The  Coast  Guard  has  submitted  the 
requirements  to  OMB  for  review  under 
section  3504(h)  of  the  Paperwork 
Reduction  Act.  Persons  submitting 
comments  on  the  requirements  should 
submit  their  comments  both  to  OMB 
and  to  the  Coast  Guard  where  indicated 
under  AOORESSCS. 


Federalism 

The  Coast  Guard  has  analyzed  this 
proposed  rule  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612  and  has 
determined  it  does  not  have  federalism 
requirements  warranting  a  Federalism 
Assessment,  the  authority  to  regulate 
safety  requirements  of  U.S.  vessels  is 
committed  to  the  Coast  Guard  by 
statute.  Furthermore,  since  these  vessels 
tend  to  move  from  port  to  port  in  the 
national  market  place,  these  safety 
requirements  need  to  be  national  in 
scope  to  avoid  numerous,  unreasonable 
and  burdensome  variances.  Therefore, 
this  action  would  preempt  State  action 
addressing  the  same  matter. 

Environment 

Coast  Guard  Commandant  Instruction 
M16475.1B.  Section  2.B.2  categorically 
excludes  inspection  and  equipment 
aspects  of  this  rulemaking  from  further 
environmental  documentation.  A 
Categorical  Exclusion  Determination  is 
available  in  the  docket  for  inspection  or 
copying  where  indicated  under 
ADDRESSES. 

The  Coast  Guard  also  considered  the 
design  and  construction  aspects  of  this 
rulemaking  for  environmental  impact, 
and  concluded  that  preparation  of  an 
Environmental  Impact  Statement  is  not 
necessary.  Since  the  combination  of 
classification  society  rules,  applicable 
international  <:onventions  and  the  U.S. 
supplement  to  the  rules  have  been 
determined  to  provide  a  level  of  safety 
equivalent  to  current  Coast  Guard 
regulations,  the  Coast  Guard  expects 
that  this  proposal  will  have  no  adverse 
envirormiental  impact.  A  draft 
Environmental  Assessment  and  a  draft 
Finding  of  No  Significant  Impact  are 
available  in  the  docket  for  inspection  or 
copying  where  indicated  imder 
ADDRESSES. 

List  of  Subjects 

46  CFR  Part  30 

Cargo  vessels.  Foreign  relations. 
Hazardous  materials  transportation. 
Penalties,  Reporting  and  recordkeeping 
requirements.  Seamen,  Incorporation  by 
reference. 

46  CFR  Part  31 

Cargo  vessels.  Marine  safety. 
Reporting  and  recordkeeping 
requirements.  Incorporation  by 
reference. 

46  CFR  Part  70 

Marine  safety.  Passenger  vessels, 
Reporting  and  recordkeeping 
requirements.  Incorporation  by 
reference. 
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46  CFR  Part  71 

Marine  safety.  Passenger  vessels. 
Reporting  and  recordkeeping 
requirements,  Incorporation  by 
reference. 

46  CFR  Part  90 

Cargo  vessels,  Marine  safety. 
Incorporation  by  reference. 

46  CFR  Part  91 

Cargo  vessels.  Marine  safety, 
Reporting  and  recordkeeping 
requirements.  Incorporation  by 
reference. 

46  CFR  Part  107 

Marine  safety,  Oil  and  gas 
exploration.  Reporting  and 
recordkeeping  requirements.  Vessels, 
Incorporation  by  reference. 

PART  30— GENERAL  PROVISIONS 

1.  The  authority  for  part  30  continues 
to  read  as  follows: 

Authority:  46  U.S.C  3306,  3703,  49  U.S.C 
App.  1804;  49  CFR  1.45. 1.46;  Section  30.01- 
2  also  issued  under  the  authority  of  44  U.S.C 
3507. 

2.  Add  new  §  30.01-4  to  read  as 
follows: 

§  30.01-4    Incorporation  by  reference. 

(a)  Certain  material  is  incorporated  by 
reference  into  this  subchapter  with  the 
approval  of  the  Director  of  the  Federal 
Register  under  5  U.S.C.  552(a)  and  1 
CFR  part  51.  To  enforce  any  edition 
other  than  that  specified  in  paragraph 
(b)  of  this  section,  the  Coast  Guard  must 
publish  notice  of  the  change  in  the 
Federal  Register  and  the  material  must 
be  available  to  the  public.  All  material 
is  available  for  inspection  at  the  Office 
of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  Suite  700, 
Washington,  DC  and  at  the  U.S.  Coast 
Guard,  Marine  Technical  and  Hazardous 
Materials  Division,  2100  Second  St., 
SW.,  Washington,  DC  20593-0001,  and 
is  available  from  the  sources  listed  in 
paragraph  (b)  of  this  section. 

(b)  The  material  incorporated  by 
reference  in  this  subchapter  and  the 
sections  affected  are  as  follows: 

American  Bureau  of  Shipping  (ABS) 

Two  World  Trade  Center,  106th  Floor,  New 

York.  NY  10048 
Rules  for  Building  and  Classing  Steel  Vessels, 
'   1995:  31.01-3 
U.S.  Supplement  to  ABS  rules  for  Steel 

Vessels  for  Vessels  on  International 

Voyages.  1995:  31.01-3 

PART  31— INSPECTION  AND 
CERTIFICATION 

3.  The  authority  for  part  31  continues 
to  read  as  follows: 


Authority:  33  U.S.C  1321(i);  46  U.S.C 
3306.  3703.  5115.  8105;  49  U.S.C  App.  1984; 
E.O.  12234.  45  PR  58801,  3  CFR.  1980  Comp.. 
p.  277;  E.O.  11735,  38  FR  21243.  3  CFR 
1971-1975  Camp.,  p.  793;  49  CFR  1.46. 

4.  Add  new  §31.01-3  to  read  as 
follows: 

1 31.0t-1    Altsmale  compliance. 

(a)  In  lieu  of  compliance  with  other 
provisions  of  this  subchapter,  the  owner 
or  operator  of  a  vessel  subject  to  plan 
review  and  inspection  under  this 
subchapter  for  initial  issuance  or 
renewal  of  a  Certificate  of  Inspection 
(COI)  may  submit  the  vessel  for 
classification,  plan  review  and 
inspection  by  a  recognized  classification 
society  to  determine  compliance  with 
applicable  international  treaties  and 
agreements,  the  classification  society's 
rules,  and  the  U.S.  supplement  prepared 
by  the  classification  society  and 
accepted  by  the  Coast  Guard. 
Recognized  classification  societies  and 
accepted  rules  and  supplements  are 
listed  in  paragraph  (e)  of  this  section. 

(b)  A  vessel  owner  or  operator 
wishing  to  have  a  vessel  inspected 
under  paragraph  (a)  of  this  section  shall 
submit  an  Application  for  Inspection  of 
U.S.  Vessel  (CG-3752)  to  the  cognizant 
OCMI,  and  indicate  on  the  form  that  the 
inspection  will  be  conducted  by  a 
recognized  classification  society. 

(c)  Based  on  reports  from  a  recognized 
classification  society  that  a  vessel 
complies  with  paragraph  (a)  of  this 
section,  the  cognizant  OCMI  may  issue 

a  certificate  of  inspection  to  the  vessel. 
If  the  OCMI  declines  to  issue  a 
certificate  of  inspection  even  though  the 
reports  indicate  the  vessel  meets 
applicable  standards,  the  vessel  owner 
or  operator  may  appeal  as  provided  in 
subpart  1.03  of  this  chapter. 

(a)  If  reports  from  a  reognized 
classification  society  indicate  that  a 
vessel  does  not  comply  with  paragraph 
(a)  of  this  section,  the  cogniztmt  OCMI 
will  not  issue  a  certificate  of  inspection. 
The  vessel  owner  or  operator  may: 

(1)  Correct  the  reported  deficiencies 
and  arrange  with  the  classification 
society  for  an  additional  inspection; 

(2)  Request  inspection  by  the  Coast 
Guard  under  other  provisions  of  this 
subchapter;  or 

(3)  Appeal  via  the  recognized 
classification  society  to  Qiief,  Merchant 
Vessel  Inspection  and  Documentation 
Division,  Commandant  (G-MVI),  U.S. 
Coast  Guard,  2100  Second  St.  SW., 
Washington,  D.C.  20593-0001. 

(e)  For  the  purposes  of  this  section, 
the  following  classification  societies  are 
recognized  by  the  Coast  Guard,  and 
their  rules  and  supplements  are 
accepted: 


Ammican  Bureau  of  Shipping 

Two  World  Trade  Center.  106th  Floor.  New 

York.  NY  10048 

Accepted  rules:  Rules  Cor  Building  and 
Qassing  Steel  Vessels.  1995. 

Accepted  supplement:  U.S.  Supplement  to 
ABS  Rules  for  Steel  Vessels  for  Vessels  on 
International  Voyages,  1995. 

PART  70— GENERAL  PROVISIONS 

5.  The  authority  for  part  70  continues 
to  read  as  follows: 

Aadiority:  46  U.S.C  3306,  3703;  49  U.S.C 
App.  1804,  E.0. 12234,  45  FR  58801.  3  CFR, 
1980  Comp.,  p.  277;  49  CFR  1.45, 1.46; 
Section  70.01-15  also  issued  under  the 
authority  of  44  U.S.C  3507. 

6.  Add  new  §  70.01-10  to  read  as 
follows: 

§  70.01-10    Incorporation  by  reference. 

(a)  Certain  material  is  incorporated  by 
reference  into  this  subchapter  with  the 
approval  of  the  Director  of  the  Federal 
Register  under  5  U.S.C.  552(a)  and  1 
CFR  part  51.  To  enforce  any  edition 
other  than  that  specified  in  paragraph 
(b)  of  this  section,  the  Coast  Guard  must 
publish  notice  of  the  change  in  the 
Federal  Register  and  the  material  must 
be  available  to  the  public.  All  material 
is  available  for  inspection  at  the  Office 
of  the  Federal  Register,  800  North 
Capitol  St.,  NW.,  Suite  700,  Washington. 
DC  and  at  the  U.S.  Coast  Guard,  Marine 
Technical  and  Hazardous  Materials 
Division,  2100  Second  St.,  SW., 
Washington,  IX:  20593-0001,  and  is 
available  from  the  sources  listed  in 
paragraph  (b)  of  this  section. 

(b)  The  material  incorporated  by 
reference  in  this  subchapter  and  the 
sections  affected  are  as  follows: 

Amaican  Bureau  of  Shipping  (ABS) 

Two  World  Trade  Center,  106th  Floor,  New 
York.  NY  10048 

Rules  for  Building  and  Classing  Steel  Vessels. 

1995:  71.15-5 
U.S.  Supplement  to  ABS  Rules  for  Steel 

Vessels  for  Vessels  on  International 

Voyages,  1995:  71.15-5 

PART  71— INSPECTION  AND 
CERTIFICATION 

8.  The  authority  for  part  71  continues 
to  read  as  follows: 

Authority:  33  U.S.C  1321(j);  46  U.S.C 
2113,  3306;  E.O.  12234,  45  FR  56801,  3  CFR. 
1980  Comp.,  p.  277;  E.O.  11735.  38  CFR 
21243,  3  CFR.  1971-1975  Comp..  p.  793;  49 
CFR  1.46. 

9.  Add  new  §  71.15-5  to  read  as 
follows: 

§71.15-6    Altsmata  compliance. 

(a)  In  lieu  of  compliance  with  other 
provisions  of  this  subchapter,  the  owner 
or  operator  of  a  vessel  subject  to  plan 
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review  and  inspection  under  this 
subchapter  for  initial  issuance  or 
renewal  of  a  Certificate  of  Inspection 
(CD!)  may  submit  the  vessel  for 
classification,  plan  review  and 
inspection  by  a  recognized  classification 
society  to  determine  compliance  with 
applicable  international  treaties  and 
agreements,  the  classification  society's 
rules,  and  the  U.S.  supplement  prepared 
by  the  classification  society  and 
accepted  by  the  Coast  Guard. 
Recognized  classification  societies  and 
accepted  rules  and  supplements  are 
listed  in  paragraph  (e)  of  this  section. 

(b)  A  vesselowner  or  operator 
wishing  to  have  a  vessel  inspected 
imder  paragraph  (a)  of  this  section  shall 
submit  an  Application  for  Inspection  of 
U.S.  Vessel  (CG-3752)  to  the  cognizant 
OCMI,  and  indicate  on  the  form  that  the 
inspection  will  be  conducted  by  a 
recognized  classification  society. 

(c)  Based  on  reports  from  a  recognized 
classification  society  that  a  vessel 
complies  with  paragraph  (a)  of  this 
section,  the  cognizant  OCMI  may  issue 

a  certificate  of  inspection  to  the  vessel. 
If  the  OCMI  declines  to  issue  a 
certificate  of  ins{>ection  even  though  the 
reports  indicate  the  vessel  meets 
applicable  standards,  the  vessel  owner 
or  operator  may  appeal  as  provided  in 
subpart  1.03  of  this  chapter. 

(d)  If  reports  from  a  recognized 
classification  society  indicate  that  a 
vessel  does  not  comply  with  paragraph 
(a)  of  this  section,  the  cognizant  OCMI 
will  not  iss\  ":  a  certificate  of  inspection. 
The  vessel  ov,     r  or  operator  may: 

(1)  Correct  the  reported  deficiencies 
and  arrange  with  the  classification 
society  for  an  additional  inspection; 

(2)  Request  inspection  by  the  Coast 
Guard  under  other  provisions  of  this 
subchapter;  or 

(3)  Appeal  via  the  recognized 
classification  society  to  Chief,  Merchant 
Vessel  Inspection  and  Etocumentation 
Division.  Commandant  (G-MVI),  U.S. 
Coast  Guard.  2100  Second  St.  SW.. 
Washington,  DC  20593-0001. 

(e)  For  the  purposes  of  this  section, 
the  following  classification  societies  are 
recognized  by  the  Coast  Guard,  and 
their  rules  and  supplements  are 
accepted: 

Anierican  Bureau  of  Shipping 

Two  World  Trade  Center.  106th  Floor,  New 

York,  NY  10048 

Accepted  rules:  Rules  for  Building  and 
Gassing  Steel  Vessels,  1995. 

Accepted  supplement:  U.S.  Supplement  to 
ABS  Rules  for  Steel  Vessels  for  Vessels  on 
International  Voyages,  199S. 

PART  90-OENEROUS  PROVISIONS 

10.  The  authority  for  part  90 
continues  to  read  as  follows: 


Authority:  46  U.S.C  3306.  3703;  49  U.S.C. 
App  1804;  E.O.  12234,  45  FR  58801,  3  CFR. 
1980  Comp.,  p.  277;  49  CFR  1.46. 

11.  Add  new  §  90.01-10  to  read  as 
follows: 

{  90.01  -1 0    incorporation  by  reference. 

(a)  Certain  material  is  incorporated  by 
reference  into  this  subchapter  with  the 
approval  of  the  EKrector  of  the  Federal 
Register  under  5  U.S.C.  552(a)  and  1 
CFR  part  51.  To  enforce  any  edition 
other  than  that  specified  in  paragraph 
(b)  of  this  section,  the  Coast  Guard  must 
publish  notice  of  the  change  in  the 
Federal  Register  and  the  material  must 
be  available  to  the  public.  All  material 
is  available  for  inspection  at  the  Office 
of  the  Federal  Register,  800  North 
Capitol  St.,  NW.,  Suite  700,  Washington, 
DC  and  at  the  U.S.  Coast  Guard,  Marine 
Technical  and  Hazardous  Materials 
Division,  2100  Second  St..  SW., 
Washington,  DC  20593-0001,  and  is 
available  from  the  sources  hsted  in 
paragraph  (b)  of  this  section. 

(b)  The  material  incorporated  by 
reference  in  this  subchapter  and  the 
sections  affected  are  as  follows: 

American  Bureau  of  Shipping  (ABS) 

Two  World  Trade  Center,  106th  Floor,  New 

York,  NY  10048 
Rules  for  Building  and  Classing  Steel  Vessels, 

1995:91.15-5 
U.S.  Supplement  to  ABS  Rules  for  Steel 

Vessels  for  Vessels  on  International 

Voyages,  1995:91.15-5 

PART  91— INSPECTION  AND 
CERTIFICATION 

12.  The  authority  for  part  91 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1321(j);  46  U.S.C 
3306;  E.0. 12234, 45  FR  58801,  3  CFR,  1980 
Comp.,  p.  277;  E.O.  11735,  38  FR  21243,  3 
CFR,  1971-1975  Comp.,  p.  793;  49  CFR  1.46. 

13.  Add  new  §91.15-5  to  read  as 
follows: 

1 91 .1 5-6    Alternate  compliance. 

(a)  In  lieu  of  compliance  with  other 
provisions  of  this  subchapter,  the  owner 
or  operator  of  a  vessel  subject  to  plan 
review  and  inspection  under  this 
subchapter  for  initial  issuance  or 
renewal  of  a  Certificate  of  Inspection 
(COI)  may  submit  the  vessel  for 
classification,  plan  review  and 
inspection  by  a  recognized  classification 
society  to  determine  compliance  with 
applicable  international  treaties  and 
agreements,  the  classification  society's 
rules,  and  the  U.S.  supplement  prepared 
by  the  classification  society  and 
accepted  by  the  Coast  Guard. 
Recognized  classification  societies  and 
accepted  rules  and  supplements  are 
listed  in  paragraph  (e)  of  this  section. 


(b)  A  vessel  may  be  inspected  under 
paragraph  (a)  of  this  section  only  if  it 
has  not  been  subject  to  Coast  Guard 
intervention  or  enforcement  action  for 
violations  of  this  chapter  within  the 
thirty-six  months  preceding  the 
inspection.  A  vessel  owner  or  operator 
wishing  to  have  a  vessel  inspected 
under  paragraph  (a)  of  this  section  shall 
submit  an  Application  for  Inspection  of 
U.S.  Vessel  (CG-3752)  to  the  cognizant 
OCMI,  and  indicate  on  the  form  that  the 
inspection  will  be  conducted  by  a 
recognized  classification  society. 

(c)  Based  on  reports  from  a  recognized 
classification  society  that  a  vessel 
complies  with  paragraph  (a)  of  this 
section,  the  cognizant  OCMI  may  issue 

a  certificate  of  inspection.to  the  vessel. 
If  the  OCMI  declines  to  issue  a 
certificate  of  inspection  even  though  the 
reports  indicate  the  vessel  meets 
applicable  standards,  the  vessel  owner 
or  operator  may  appeal  as  provided  in 
subpart  1.03  of  this  chapter. 

(d)  If  reports  from  a  recognized 
classification  society  indicate  that  a 
vessel  does  not  comply  with  paragraph 
(a)  of  this  section,  the  cognizant  OCMI 
will  not  issue  a  certificate  of  inspection. 
The  vessel  owner  or  operator  may: 

(1)  Correct  the  reported  deficiencies 
and  arrange  with  the  classification 
society  for  an  additional  inspection; 

(2)  Request  inspection  by  the  Coast 
Guard  under  other  provisions  of  this 
subchapter, 

(3)  Appeal  via  the  recognized 
classification  society  to  Chief,  Merchant 
Vessel  Insp>ection  and  Documentation 
Division,  Conunandant  (G-MVI),  U.S. 
Coast  Guard.  2100  Second  St.  SW., 
Washington,  DC  20593-0001. 

(e)  For  the  purposes  of  this  section, 
the  following  classification  societies  are 
recognized  by  the  Coast  Guard,  and 
their  rules  and  supplements  are 
accepted: 

American  Bureau  of  Shipping 

Two  World  Trade  Center,  106th  Floor,  New 

York,  NY  10048 

Accepted  rules:  Rules  for  Building  and 
Classing  Steel  Vessels,  1995. 

Accepted  supplement:  U.S.  Supplement  to 
Rules  for  Steel  Vessels  for  Vessels  on 
International  Voyages,  1995 

PART  107— INSPECTION  AND 
CERTIFICATION 

14.  The  authority  for  part  107 
continues  to  read  as  follows: 

Authority:  43  U.S.C.  1333;  46  U.S.C.  3306, 
5115;  49  CFR  1.45, 146;  $  107.05  also  issued 
under  authority  of  44  U.S.C  3507. 

15.  Add  new  §  107.205  to  read  as 
follows: 
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S  107.205    Altamat*  compliance. 

(a)  In  lieu  of  compliance  with  other 
provisions  of  this  subchapter,  the  owner 
or  operator  of  a  vessel  subject  to  plan 
review  and  inspection  under  this 
subchapter  for  initial  issuance  or 
renewal  of  a  Certificate  of  Inspection 
(COI)  may  submit  the  vessel  for 
classification,  plan  review  and 
inspection  by  a  recognized  classification 
society  to  determine  comphance  with 
applicable  international  treaties  tmd 
agreements,  the  classification  society's 
rules,  and  the  U.S.  supplement  prepared 
by  the  classification  society  and 
accepted  by  the  Coast  Guard. 
Recognized  classification  societies  and 
accepted  rules  and  supplements  are 
listed  in  paragraph  (e)  of  this  section. 

(b)  A  vessel  owner  or  operator 
wishing  to  have  a  vessel  inspected 
under  paragraph  (a)  of  this  section  shall 
submit  an  AppUcation  for  Inspection  of 
U.S.  Vessel  (CG-3752)  to  the  cognizant 
OCMI,  and  indicate  on  the  form  that  the 
inspection  will  be  conducted  by  a 
recognized  classification  society. 

(c)  Based  on  reports  fit>m  a  recognized 
classification  society  that  a  vessel 
complies  with  paragraph  (a)  of  this 
section,  the  cognizant  OCMI  may  issue 

a  certificate  of  inspection  to  the  vessel. 
If  the  OCMI  dechnes  to  issue  a 
certificate  of  inspection  even  though  the 
reports  indicate  the  vessel  meets 
applicable  standards,  the  vessel  owner 
or  operator  may  appeal  as  provided  in 
subpart  1.03  of  this  chapter. 

(d)  If  reports  bom  a  recognized 
classification  society  indicate  that  a 
vessel  does  not  comply  with  paragraph 
(a)  of  this  section,  the  cognizant  OCMI 
will  not  issue  a  certificate  of  inspection. 
The  vessel  owner  or  operator  may: 

(1)  Correct  the  reported  deficiencies 
and  arrange  with  the  classification 
society  for  an  additional  insp>ection; 

(2)  Request  inspection  by  the  Coast 
Guard  under  other  provisions  of  this 
subchapter:  or 

(3)  Appeal  via  the  recognized 
classification  society  to  Chief,  Merchant 
Vessel  Inspection  and  E)ocumentation 
Division,  Command  (G-MVI),  U.S.  Coast 
Guard,  2100  Second  St.  SW., 
Washington.  DC  20593-0001. 

(e)  For  the  purposes  of  this  section, 
the  following  classification  societies  are 
recognized  by  the  Coast  Guard,  and 
their  rules  and  supplements  are 
accepted: 

(No  classification  societies  are 
recognized  at  this  time.] 


Dated:  June  12, 1995. 
|.CCard, 

RearAdmixal.  U.S.  Ckxist  Guard,  Chief.  Office 
of  Marine  Safety.  Security  and  Environmentat 
Protection. 

[FR  Doc.  95-15231  Filed  6-21^5;  8:45  am] 
■tUMQ  COM  4»1».14-M 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wlkflita  Service 
50CFRPart17 

RIN  101S-A011 

Endangered  and  Threatened  Wildlife 
and  Plants;  Reopening  of  Comment 
Period  and  Notice  of  Public  Hearing  on 
Propoaed  Endangered  Status  for  Three 
Wetland  Species  in  Souttiem  Arizona 
and  Northern  Sonora 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Proposed  rule;  reopening  of 

comment  period  and  notice  of  public 

hearing. 

SUMMARY:  The  U.S.  Fish  and  WildUfe 
Service  (Service)  gives  notice  that  a 
public  hearing  will  be  held  and  the 
comment  period  reopened  on  the 
proposed  rule  to  list  two  plants,  Canelo 
Hills  ladies '-tresses  {.Spiranthes 
delitescens)  and  Huachuca  water  umbel 
[Ulaeopsis  schaffneriana  spp.  recurvd], 
and  one  amphibian,  the  Sonora  tiger 
salamander  [Ambystoma  dgrinum 
stebbinsi)  as  endangered,  llie  hearing 
and  the  reopening  of  the  comment 
period  will  allow  all  interested  p>arties 
to  submit  oral  or  written  comments  on 
the  proposal. 

DATES:  The  pubUc  hearing  will  be  held 
from  7  p.m.  to  10  p.m.  on  July  13,  1995, 
in  Patagonia,  Arizona.  The  comment 
period  for  this  proposal  will  be 
reopened  on  June  24. 1995  and  will 
close  on  July  24, 1995.  Comments  must 
be  received  by  the  closing  date.  Any 
comments  that  are  received  after  the 
closing  date  may  not  be  considered  in 
the  final  decision  on  the  proposal. 
ADDRESSES:  The  public  hearing  will  be 
held  in  the  Multi-Purpose  Room  at 
Patagonia  Union  High  School,  on  the 
west-side  of  State  Highway  82  in 
Patagonia,  Arizona.  Written  comments 
should  be  sent  to  the  State  Supervisor, 
U.S.  Fish  and  WildUfe  Service,  2321  W. 
Royal  Pahn  Road,  Suite  103,  Phoenix, 
Arizona  85021-4951.  Comments  and 
materials  received  will  be  available  for 
public  inspection,  by  appointment, 
during  normal  business  hours  at  the 
above  Service  address. 


FOR  FURTHER  INFORMATION  CONTACT: 
Jeffrey  A.  Humphrey,  at  the  above 
address,  or  phone  at  (602)  640-2720. 

SUPPLEMENTARY  MFORMATION: 

Background 

Canelo  Hills  ladies'-tresses.  Huachuca 
water  umbel,  and  the  Sonora  tiger 
salamander  occur  in  a  Umited  number 
of  wetland  habitats  in  southern  Arizona 
and  northern  Sonora,  Mexico.  They  are 
threatened  by  one  or  more  of  the 
following— collecting,  disease, 
predation,  competition  with  nonnative 
species,  catastrophic  floods,  drought, 
and  degradation  and  destruction  of 
habitat  resulting  from  livestock 
overgrazing,  water  diversions,  dredging, 
and  groundwater  piunping.  All  three 
taxa  are  also  threatened  with  stochastic 
extirpations  or  extinction  due  to  small 
numbers  of  populations  or  individuals. 
A  proposed  rule  to  hst  these  species  as 
endangered  was  published  in  the 
Federal  Register  (60  FR  16836)  on  April 
3, 1995. 

Pursuant  to  50  CFR  424.16(c)(2),  the 
Service  may  extend  or  reopen  a 
comment  period  upon  finding  that  there 
is  good  cause  to  do  so.  Full  p>articipation 
of  the  affected  public  in  the  species 
Usting  process,  allowing  the  Service  to 
consider  the  best  scientific  and 
commercial  data  available  in  making  a 
final  determination  on  the  proposed 
action,  is  deemed  as  sufficient  cause. 

Section  4(b)(5)(E)  of  the  Act,  as 
amended  (16  U.S.C  1531  etseq.), 
requires  that  a  public  hearing  be  held  if 
it  is  requested  within  45  days  of  the 
pubhcation  of  a  proposed  rule.  In 
response  to  two  such  requests,  the 
Service  will  hold  a  pubhc  hearing  on 
the  date  and  at  the  address  described 
above. 

Anyone  wishing  to  make  an  oral 
statement  for  the  record  is  encouraged 
to  provide  a  written  copy  of  their 
statement  and  present  it  to  the  Service 
at  the  start  of  the  hearing  In  the  event 
there  is  a  large  attendance,  the  time 
allotted  for  oral  statements  may  have  to 
be  Umited.  Oral  and  written  statements 
receive  equal  consideration.  There  are 
no  limits  to  the  length  of  written 
comments  presented  at  the  hearings  or 
mailed  to  the  Service.  Legal  notices 
annoimcing  the  dates,  times,  and 
locations  of  the  hearings  will  be 
published  in  newspapers  concurrently 
with  the  Federal  Register  notice. 

The  comment  period  on  the  proposal 
originally  closed  on  June  2, 1995.  In 
order  to  accommodate  the  hearing,  the 
Service  reopens  the  public  comment 
period.  Written  comments  may  now  be 
submitted  until  July  24, 1995,  to  the 
Service  office  in  the  ADDRESSES  section. 
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Aatiiar 

The  primary  author  of  this  notice  is 
Je&ey  A.  Humphrey  (see  AOOfiESSES). 

Autkority 

The  authority  for  this  action  is  the 
Endangered  Species  Act  of  1973  (16 
U.S.C.  1531-1544). 

Notioe:  Propoeed  rule  for  thi«e  wetland 
species  in  Southern  Arizona  and  Northern 
Sonora:  reopening  of  comment  period  and 
notice  of  public  hearings. 

Dated:  June  16. 1995. 
Nancjr  M.  lUufiBan, 

Regional  Director,  Region  2,  Fish  and  Wildlife 
Service. 
[FR  Doc  95-15284  Filed  6-21-95;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospharic 
Administration 

PJ).  0618958] 

SO  CFR  Part  630 

Atlantic  Swordfish  Fishartas;  Public 
Hearings 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  hearings; 

request  for  comments. 

SUMMARY:  NMFS  will  hold  five  public 
hearings  to  receive  comments  h'om 
fishery  participants  and  other  members 
of  the  public  regarding  proposed 
amenchnents  to  regulations  governing 
the  Atlantic  swordfish  fisheries.  The 
proposed  rule  would  change  the  total 
allowable  catch  (TAG)  for  the  Atlantic 
swordfish  fishery  in  accordance  with 
the  framework  procedure  of  the 
regulations.  The  rule  proposes  a 
reduction  of  the  directed  fishery  TAC  to 


1,365  metric  tons  dressed  weight  for 
each  of  two  semiannual  periods  in  1995. 

To  accommodate  people  unable  to 
attend  a  hearing  or  wishing  to  provide 
additional  comments,  NMFS  also 
solicits  written  comments  on  the 
proposed  rule. 

DATES:  See  supplementary  informatkm 
for  dates,  times,  and  locations  of  the 
public  hearings.  Written  comments  on 
the  proposed  rule  must  be  received  on 
or  before  July  17, 1995. 
ADDRESSES:  See  SUPPLEMENTARY 
information  for  the  public  hearing 
locations.  Written  comments  should  be 
sent  to  Richard  B.  Stone.  Chief,  Highly 
Migratory  Species  Management 
Division,  Office  of  Fisheries 
Conservation  and  Management  (F/CM), 
National  Marine  Fisheries  Service,  1315 
East-West  Highway,  Silver  Spring,  MD 
20910.  Clearly  mark  the  outside  of  the 
envelope  "Atlantic  Swordfish 
Comments." 

FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  Rinaldo  at  301-713-2347. 
SUPPLEMENTARY  INFORMATION:  The 
proposed  regulatory  amendments  that 
are  the  subject  of  the  hearings  are 
necessary  to  improve  management  and 
monitoring  of  the  U.S.  Atlantic 
swordfish  fisheries  and  to  implement 
recommendations  of  the  International 
Commission  for  the  Conservation  of 
Atlantic  Tunas. 

A  complete  description  of  the 
measures,  and  the  purpose  and  need  for 
the  proposed  action,  is  contained  in  the 
proposed  rule  (60  FR  29543,  June  5, 
1995)  and  is  not  repeated  here.  Copies 
of  the  proposed  rule  may  be  obtained  by 
writing  (see  ADDRESSES)  or  calling  one 
of  the  contact  persons  (see  FOR  FURTHER 
INFORMATION  CONTACT). 

The  public  hearing  schedule  is  as 
follows: 

Wednesday,  June  28, 1995.  Panama 
City.  FL.  &-W  p.m. 

Best  Western  Bayside  Inn,  711  W.  Beach 
Drive. 


Panama  City,  FL  32401 

Thursday.  June  29.  1995,  Fort  Pierce,  FL, 
6-10  p.m. 

Holiday  Inn  Sunshine  Parkway.  7151 
Okeechobee  Road,  Fort  Pierce,  FL 
34945 

Thursday,  June  29.  1995.  Boothville/ 
Veiuce,  LA.  6-10  p.m. 

Boothville/Venice  Community  Center. 
112  Gille  Lane,  Boothville,  LA 
70038 

Friday,  June  30,  1995.  Manteo,  NC,  6-10 
p.m. 

North  Carolina  Aquarium, 
Airport  Rd.,  Manteo,  NC  27954 

Friday,  June  30,  1995,  Charleston,  SC, 
6-10  p. m. 

South  Carolina  Dept.  of  Natural 

Resources,  217  Fort  Johnson  Road, 
James  Island.  SC  29422 

The  purpose  of  this  notice  is  to  alert 
the  interested  public  of  hearings  and 
provide  for  public  participation.  In 
addition  to  these  hearings  the  staff  of 
NMFS  Highly  Migratory  Species 
Management  Division  will  consider 
invitations  to  provide  the  same  material 
at  hearings  in  other  locations.  These 
hearings  are  physically  accessible  to 
people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiUary  aids  should  be  directed  to 
Richard  B.  Stone  by  June  26. 1995  (see 
ADDRESSES). 

Authority:  16  U.S.C.  1801  et  seq.  and  16 
U.S.C.  971  etseq. 

Dated:  June  16, 1995. 
Richard  W.  Surdi, 

Acting  Director.  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
[FR  Doc.  95-15256  Filed  6-16-95;  4:39pm) 
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This  section  of  ttw  FEDERAL  REGISTER 
contains  documents  other  ttian  nies  or 
proposed  rules  that  are  applicable  to  ttw 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  arv) 
rulings,  delegations  of  auttionty,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  arxl  functiorts  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Newspapers  Used  for  Publication  of 
Legal  Notice  of  Appealable  Decisions 
for  ttw  Northern  Region;  Idaho, 
Montana,  North  Dakota,  and  Portions 
of  South  Dakota  and  Eastern 
Washington 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice. 

SUMMARY:  This  notice  lists  the 
newspapers  that  will  be  used  by  all 
Ranger  Districts,  Forests,  and  the 
Regional  Office  of  the  Northern  Region 
to  publish  legal  notice  of  all  decisions 
subject  to  appeal  under  36  CFR  parts 
215  and  217  and  to  pubUsh  notices  for 
pubUc  comment  and  notice  of  decision 
subject  to  the  provisions  of  36  CFR  part 
215.  The  intended  effect  of  this  action 
is  to  inform  interested  members  of  the 
pubUc  which  newspapers  will  be  used 
to  pubUsh  legal  notices  for  pubUc 
comment  or  decisions,  thereby  allowing 
them  to  receive  constructive  notice  of  a 
decision,  to  provide  clear  evidence  of 
timely  notice,  and  to  achieve 
consistency  in  administering  the 
appeals  process. 

DATES:  Publication  of  legal  notices  in 
the  Usted  newspapers  vdll  begin  with 
decisions  subject  to  appeal  that  are 
made  on  or  after  June  26, 1995.  The  list 
of  newspapers  will  remain  in  effect 
until  another  notice  is  published  in  the 
Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  Solem;  Regional  Appeals 
Coordinator;  Northern  Region;  P.O.  Box 
7669;  Missoula,  Montana  59807.  Phone 
(406) 329-3647. 

The  newspapers  to  be  used  are  as 
follows: 

Northern  Regional  Office 

Regional  Forester  decisions  in  Montana: 
The  Missoulian,  Great  Falls  Tribune, 
and  The  Billings  Gazette. 


Regional  Forester  decisions  in  Northern 
Idaho  and  Eastern  Washington:  The 
Spokesman  Review. 
Regional  Forester  decisions  in  North 
Dakota — Bismarck  Tribune 
Beverhead — Montana  Standard 
Bitterroot — Ravalli  Republic 
Clearwater — Lewiston  Morning 

Tribune 
Custer— Billings  Gazette  (Montana); 
Bismarck  Tribune  (North  Dakota); 
Rapid  City  Joiunal  (South  Dakota) 
Z>eer/odgo— Montana  Standard 
Flathead — Daily  Interlake 
Gallatin — ^Bozeman  Chronical 
Helena — Independent  Record 
Idaho — Spokesman  Review 
Idaho  Panhandle — Spokesman 

Review 
Kootenai — ^Daily  Interlake 
Lewis  &  Clark— Gnat  Falls  Tribune 
Lolo — ^Missoulian 
Nez  Perce — Lewiston  Morning 

Tribune. 
Supplemental  notices  may  be  placed 
in  any  newspaper,  but  time  frames/ 
deadlines  will  be  calculated  based  upon 
notices  in  newspapers  of  record  listed 
above. 

Dated:  June  15. 1995. 
Beryl  Johnston, 

Acting  Deputy  Regional  Forester. 
(FR  Doc.  95-15276  Filed  6-21-95;  8:45  am) 

BtLUNG  COOe  9410-11-M 


Forest  Service 

California  Coast  Province  Advisory 
Committee  (PAC);  Meeting 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  California  Coast  Province 
Advisory  Committee  will  meet  on  July 

13  and  14, 1995,  for  a  field  trip  and 
meeting.  The  field  trip  vdll  begin  at  9 
a.m.,  July  13,  at  the  Sherwood  Valley 
Rancberia  Community  Center,  190 
Sherwood  Hill  Drive,  WilUts,  CaUfomia, 
and  continue  until  5:30  p.m.  The  field 
trip  will  visit  watershed  restoration 
projects  on  the  Mendocino  National 
Forest  and  include  a  presentation  on 
watershed  analysis.  The  meeting  on  July 

14  will  begin  at  8  a  jn.  at  the  Sherwood 
Valley  Rancheria  Community  Center 
and  continue  until  3  p.m.  Agenda  items 
to  be  covered  include:  (1)  Open  pubUc 
forum;  (2)  PAC  committee  coordination 
with  the  California  State  Economic 


Revitalizatioh  Team  (State  CERT);  (3) 
Prioritization  of  watersheds  in  the 
province;  (4)  Identification  and 
prioritization  of  issues  to  be  covered  by 
the  PAC;  and  (5)  Build  agenda  for  next 
meeting.  All  California  Coast  Province 
Advisory  Committee  meetings  are  open 
to  the  public.  Interested  citizens  are 
encouraged  to  attend. 
FOR  FURTHER  WFORMAnON  CONTACT: 
Direct  questions  regarding  this  meeting 
to  Daniel  Chishohn,  USDA,  Forest 
Supervisor,  Mendocino  National  Forest, 
825  N.  Humboldt  Avenue,  Willows,  CA 
95988,  (916)  934-3316  tM-  Phebe  Brown. 
Province  Coordinator,  USDA, 
Mendocino  National  Forest,  825  N. 
Humboldt  Avenue,  Willows,  Califamia 
95988,(916)934-3316. 

Dated:  June  16, 1995. 
Daniel  K.  Ontholm. 

Forest  Supervisor. 

[FR  Doc.  95-15278  Filed  6-21^5:  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Managen>ent 

[WO-15S0-00-7111-a4  lA] 

National  Park  Service 

Fish  and  WiMlife  Service 

Bureau  of  Indian  Affairs 

National  Biok>gical  Service 

Federal  Wildiand  Fire  Management 
Policy  and  Program  Review 

AGENCIES:  Forest  Service,  Agriculture; 
Bureau  of  Land  Management,  National 
Park  Service,  Fish  and  Wildlife  Service. 
Bureau  of  Indian  Affairs,  and  National 
Biological  Service,  Interior. 
ACTION:  Notice  of  draft  report;  request 
for  comment. 

SUMMARY:  The  interagency  Steering 
Group  chartered  to  review  Federal 
wildfire  poUcy  and  program 
management  has  prepared  a  draft  report 
suggesting  possible  dianges.  PubUc 
comment  is  invited  and  will  be 
considered  by  the  Steering  Group  in 
preparing  its  final  report  and 
recommendations  to  the  Secretaries  of 
Agriculture  and  the  Interior. 

DATES:  Comments  must  be  submitted  in 
writing  by  July  24, 1995. 
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ADDRESSES:  Comments  should  be 
directed  to: 

Federal  Wildland  Fire  PoUcy  and 
Program  Review,  Department  of  the 
Interior,  18th  and  C  Streets  NW.,  Mail 
Stop  7355.  Washington.  DC  20240,  or 
sent  via  FAX  to  (202)  208-5078. 
National  Interagency  Fire  Center,  3833 
South  Development  Avenue.  Boise,  ID 
83705. 

See  FOR  FURTHER  INFORMATION 
CONTACT:  for  telephone  requests  for 
additional  copies  of  the  draft  report. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tim  Hartzell.  Bureau  of  Land 
Management.  (202)  208-5472,  or  Dave 
Morton.  USDA-Forest  Service.  (208) 
387-5633.  Additional  copies  of  the  draft 
report  may  be  obtained  by  calling  Pat 
Moore,  BLM's  National  Office  of  Fire 
and  Aviation.  (208)  387-5150,  or  Janelle 
Smith,  National  Interagency  Fire  Center, 
(208) 387-5457. 

SUPPLEMENTARY  INFORMATION:  On 
December  30,  1994,  following  one  of  the 
worst  wildland  fire  seasons  since  the 
early  1900's.  the  Secretaries  of 
Agriculture  and  the  Interior  chartered 
an  interagency  Steering  Group  to 
conduct  a  review  of  Federal  wildland 
fire  policy  and  programs.  Composed  of 
representatives  of  the  Forest  Service, 
USDA,  and  the  Bureau  of  Land 
Management,  National  Park  Service, 
U.S.  Fish  and  Wildlife  Service,  Bureau 
of  Indian  Affairs,  and  National 
Biological  Service,  USDI,  the  Steering 
Group  was  directed  to  assess  four 
specific  themes:  the  role  of  fire  in 
resource  management;  use  of  prescribed 
fire  to  reduce  unhealthy  fuel  build  up; 
preparedness  and  suppression;  and  the 
wildland/urban  interface.  The  Steering 
Group  has  prepared  a  draft  report 
addressing  these  issues  as  well  as 
interagency  coordinated  policy  and 
program  management.  The  full  text  of 
the  draft  report  is  printed  at  the  end  of 
this  notice,  except  for  the  Glossary 
(Appendix  I]  and  References  (Appendix 
n).  While  the  draft  report  reinforces 
public  and  firefighter  safety  as  the 
foundation  tor  wildland  fire 
management,  it  also  breaks  with  the  past 
on  crucial  points: 

•  The  draft  report  would  recognize 
fire's  natural  role  in  maintaining  healthy 
ecosystems. 

•  The  draft  report  would  recommend 
an  increased  use  of  fire  as  one  of  many 
resource  management  tools  to  reduce 
fuel  build  up  and  to  improve  forest 
health. 

•  Existing  plans  to  use  fire  for 
resource  benefits  stop  at  abstract 
administrative  borders;  the  draft  report 
would  promote  a  mosaic  of  fire  regimes 
along  natural  ecosystems. 


•  The  draft  report  would  clarify  and 
emphasize  the  agency  administrator's 
accoimtability  for  fire  management. 

•  Current  policy  encourages 
interagency  cooperation;  the  draft  report 
would  require  that  suppression, 
prescribed  burning,  planning,  and 
research  be  conducted  on  an 
interagency  basis  across  agency 
jurisdictions. 

•  Where  wildlands  and  developed 
communities  interface,  federal  fire 
protection  practices  are  not  consistent. 
The  draft  report  would  clarify  federal 
roles  in  wildland  fire  protection  as 
cooperating  partners  through 
agreements  with  responsible  tribal, 
State,  or  local  jurisdictions. 

Public  comment  on  the  draft  report  is 
requested  and  will  be  considered  by  the 
Steering  Group  in  developing  a  final 
report  and  recommendations  for 
transmittal  to  and  consideration  by  the 
two  Secretaries. 

For  the  Department  for  the  Department  of 
Agriculture. 

Dated:  )une  13. 199S. 
David  G.  Unger, 
Associate  Chief. 

For  the  Department  of  the  Interior. 

Dated:  )une  14, 1995. 
Syhria  V.  Baca, 
Acting  Assistant  Secretary. 

Federal  Wildland  Fire  Management 
Policy  and  Program  Review;  Draft 
Report 
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Executive  Summary 

The  Department  of  the  Interior  and 
the  Department  of  Agriculture,  together 
with  Tribes,  States,  and  other 
jurisdictions,  are  responsible  for  the 
suppression  and  use  of  wildland  fire  in 
the  management  and  protection  of 
natural  resources.  Although  these 
organizations  have  traditionally 
cooperated  in  carrying  out  their  fire 
management  responsibilities,  it  is  more 
important  than  ever,  as  resources 
become  increasingly  scarce,  to  explore 
ways  in  which  cooperation  can  be 
improved  and  made  more  effective. 


Because  fire  respects  no  boundaries, 
uniform  Federal  policies  and  programs 
miist  lead  to  more  productive 
cooperation  and  efficient  operations. 

The  Federal  Wildland  Fire 
Management  Policy  and  Program 
Review  was  chartered  by  the  Secretaries 
of  the  Interior  and  Agriculture  to 
examine  the  need  for  modification  of 
and  addition  to  Federal  fire  policy.  The 
review  recommends  a  set  of  consistent 
policies  for  all  Federal  wildland  fire 
management  agencies.  The  resulting 
analysis/report  is  organized  around  five 
major  fire  management  program 
components:  (1)  Coordinated  Policy  and 
Program  Management,  (2)  Role  of  Fire  in 
Resource  Management,  (3)  Use  of 
Prescribed  Fire  and  Fuels  Management, 

(4)  Preparedness  and  Suppression,  and 

(5)  Wildland/Urban  Interface  Protection. 
Two  very  fundamental  principles  are 

recognized  as  being  basic  to  all  other 
findings  and  recommendations  in  this 
report:  (1)  Safety  is  paramount:  and  (2) 
wildland  fire  is  a  natural  occurrence 
that  plays  a  fundamental  role  in  nattiral 
resource  management.  We  must 
recognize  that  wildfire  has  historically 
been  a  major  force  in  the  evolution  of 
otir  wildlands,  and  it  must  be  allowed 
to  continue  to  play  its  nattual  role 
wherever  possible. 

The  report  recommends  thirteen  new 
or  revised  fire  management  policies 
consistent  across  all  Federal  wildland 
firefighting  agencies.  The  first  policy 
recommendation  says  that  public  and 
firefighter  safety  is  the  first  priority. 
Other  policies  deal  with  integrating  fire 
considerations  into  resource  planning, 
the  use  of  prescribed  fire,  capability  to 
suppress  fires,  economic  efficiency, 
protection  priority,  interagency  actions, 
consistent  standards,  and  the  Federal 
role  in  the  wildland/urban  interface. 

A  set  of  fire  management  principles 
have  been  identified  that  address 
interagency  collaboration  in  the  fire 
management  business.  We  recommend 
adoption  of  these  principles  by  the 
Federal  resource  agencies.  They  include 
guidance  on  safety,  planning, 
standardization,  coordination,  use  of 
science,  risk  management,  and 
economic  efficiency. 

The  report  recommends  that  some 
very  critical  processes  continue  to 
explore  what  role  States,  local 
governments,  and  insurance  companies 
should  take  in  addressing  the  growing 
fire  problems  in  the  wildland/urban  - 
interface.  We  will  recommend  that  the 
Secretaries  require  all  agencies  to 
develop  an  implementation  plan 
describing  the  actions  and  time  frame 
required  to  implement  the 
recommendations  of  this  report 
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In  addition  to  the  specific  analysis 
that  was  done  for  this  effort,  the  review 
team  also  relied  heavily  on  previous  fire 
management  reviews  and  the  work 
completed  by  the  Interagency 
Management  Review  Team  that  was 
chartered  following  the  1994  fatalities 
on  the  South  Canyon  fire. 

Many  organizations  and  individuals 
participated  in  the  development  of  this 
report.  Special  emphasis  was  given  to 
commimication  with  key  national 
stakeholders,  representatives  of  public 
and  private  resource  interests,  and 
employees.  Public  review  was 
facilitated  by  publishing  a  scoping 
notice  in  the  Federal  Register  and 
analyzing  the  resulting  feedback.  It  is 
our  hope  that  the  other  Federal  agencies 
who  have  joined  us  in  this  review  can 
give  their  support  and  concurrence  to 
the  final  policies  that  evolve  from  this 
and  future  pubUc  involvement. 


Introduction 

The  Federal  fire  management 
commimity  has,  for  many  years,  been  a 
leader  in  interagency  commimication 
and  cooperation  to  achieve  mutual 
objectives.  While  many  policies  and 
procedures  are  sirnilar  among  the 
agencies,  some  significant  differences 
may  hinder  efficient  interagency 
cooperation.  Because  it  is  prudent  to 
manage  consistently  across  agency 
boundaries,  uniform  cooperative 
programs  are  critical  to  efficient  and 
effective  fire  management.  Policies  and 
programs  must  incorporate  the  wisdom 
and  experience  of  the  past,  reflect 
today's  values,  and  be  able  to  adapt  to 
the  challenges  of  the  future.  They  must 
be  based  on  science  and  sound 
ecological  and  economic  principles  and, 
above  all,  must  form  the  basis  for 
fighting  and  using  fire  safely. 

While  continual  improvements  are 
inherent  in  the  fire  program,  the  events 
of  the  1994  wildfire  season  created  a 
renewed  awareness  and  concern  among 
the  Federal  land  management  agencies 
and  our  constituents  about  the  impacts 
of  wildfire.  As  a  result  of  those  concerns 
and  in  response  to  specific 
recommendations  in  the  report  of  the 
South  Canyon  Fire  Interagency 
Management  Review  Team  (IMRT),  the 
Federal  Wildland  Fire  Management 
Policy  and  Program  Review  was 
chartered  to  examine  the  possible  need 
for  new  Federal  fire  policy.  The  review 
was  directed  by  an  interagency  Steering 
Group  whose  members  represented  the 
Departments  of  Agriculture  and  the 
Interior,  the  U.S.  Fire  Administration, 
the  National  Weather  Service,  the 
Federal  Emergency  Management 
Agency,  and  the  Environmental 
Protection  Agency  (see  Appendix  III). 


The  Steering  Group  received  staff 
support  from  a  core  team  representing 
the  Departments  of  Agriculture  and  the 
Interior. 

The  five  Federal  fireAand 
management  agencies  referenced 
throughout  this  report  are  the  Forest 
Service  (FS)  in  the  Department  of 
Agriculture  and  the  Bureau  of  Land 
Management  (BLM).  National  Park 
Service  (NPS),  Fish  and  Wildhfe  Service 
(FWS).  and  Bureau  of  Indian  Affairs 
(BIA)  in  the  Department  of  the  Interior. 
The  term  "Federal  wildland"  as  used  in 
this  report  recognizes  that  Indian  trust 
lands  are  private  lands  held  in  trust  by 
the  government  and  that  Tribes  possess 
a  Nationhood  status  and  retain  inherent 
powers  of  self-government  Indian  trust 
resource  protection  will  be  provided  in 
a  knowledgeable,  sensitive  manner 
respectful  of  Tribal  sovereignty. 

Early  in  this  review  process,  internal 
and  external  ideas  were  sought  and 
broad  program  management  issues  were 
identified.  The  review  was  announced 
and  input  was  requested  in  the  Federal 
Register  on  January  3, 1995.  At  the  same 
time,  letters  were  sent  to  approximately 
300  individuals  and  organizations 
across  the  nation  and  employee  input 
was  sought  through  internal 
communications  within  the 
Departments  of  the  Interior  and 
Agriculture.  Since  that  time.  Steering 
Group  members  have  met  with  national 
stakeholders,  the  Western  Governors' 
Association,  and  employees  to  get 
additional,  more  focused  input;  they 
have  received  and  incorporated  input 
resulting  from  the  Environmental 
Regulation  and  Prescribed  Fire 
conference  held  in  Tampa,  Florida,  in 
March  1995;  and  they  have  individually 
continued  to  network  with  their 
constituents.  The  results  of  that  process 
are  reflected  in  this  draft  report. 

Throughout  the  report,  the  term  "fire" 
refers  to  wildland  fire  imless  crtherwise 
specified.  Other  terms  that  may  not  be 
clear  to  all  readers  are  defined  for  the 
purposes  of  this  report  in  Appendix  I. 

A  number  of  related  reviews  and 
studies  form  a  broad  foundation  of 
technical,  professional,  and  scientific 
assessment  upon  which  the 
recommended  goals,  actions,  and 
poUcies  contained  in  this  report  are 
foimded,  including: 

•  Final  Report  on  Fire  Management 
Policy— May  1989. 

•  Riu^l  Fire  Protection  in  America:  A 
Challenge  for  the  Future;  National 
AjSsociation  of  State  Foresters — 1991. 

•  Oversight  Hearing;  Fire 
Suppression.  Fire  Prevention,  and 
Forest  Health  Issues  and  Programs; 
Committee  on  Agriculture  and  the 


Committee  on  Natural  Resources,  House 
of  Representatives — October  4, 1994. 

•  National  Commission  on  Wildfire 
Disasters;  Sampson,  Chair — 1994. 

•  Western  Forest  Health  Initiative 
Report,  USDA-Forest  Service— 1994. 

•  Fire  Management  Strategic 
Assessment  Report.  USDA-Forest 
Service— 1994. 

•  Report  of  the  Interagency 
Management  Review  Team,  South 
Canyon  Fire — October  1994. 

•  Bureau  of  Land  Management  Fire 
and  Aviation  Programwide  Management 
Review  Report — April  1995. 

These  reviews  and  studies  include 
extensive  input  from  affected  interests, 
agency  employees,  and  the  general 
public.  The  recommendations  that  have 
resulted  from  these  efforts  shall,  as  part 
of  this  review,  be  implemented  if  they 
are  consistent  with  this  report  and  have 
demonstrated  interagency  consensus. 

Guiding  Principles 

Guiding  principles  represent  those 
broad,  overarching  pnx^dural  tenets 
that  apply  to  all  fire  management 
activities.  They  have  their  basis  in 
current  manuals,  handbooks,  and 
written  program  instruction.  The 
following  guiding  principles  are 
fundamental  to  the  success  of  the 
Federal  wildland  fire  management 
program  and  will  be  inherent  in  all 
Federal  agency  programs: 

•  Public  and  firefighter  safety  is  the 
first  priority  in  every  fire  management 
activity. 

•  The  role  of  fire  as  an  essential 
ecological  process  and  natural  change 
agent  will  be  incorporated  into  the 
[banning  process.  Fire  management 
activities  support  the  achievement  of 
those  plans. 

•  Fire  management  plans,  programs, 
and  activities  are  integral  components 
of  land  and  resource  management  plans 
and  their  implementation.  Federal 
agency  land  and  resource  management 
plans  set  the  objectives  for  the  use  and 
desired  future  condition  of  the  various 
public  lands. 

•  Sound  risk  management  is  a 
foundation  for  all  fire  management 
activities.  Risks  and  uncertainties 
relating  to  fire  management  activities 
must  be  understood,  analyzed, 
communicated,  and  managed  as  they 
relate  to  the  cost  of  either  doing  or  not 
doing  the  activity.  Net  gains  to  the 
pubUc  benefit  will  be  an  important 
component  of  decisions. 

•  Fire  management  programs  and 
activities  are  economically  viable,  based 
upon  values  at  risk,  costs,  and  land  and 
resource  management  objectives. 
Federal  agency  administrators  are 
adjusting  and  reorganizing  programs  to 
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reduce  costs  and  increase  efficiencies. 
As  part  of  this  process,  investments  in 
fire  management  activities  must  be 
evaluated  against  all  agency  programs  in 
order  to  effectively  accomplish  the 
overall  mission,  set  short-  and  long-term 
priorities,  and  clarify  management 
accoimtability. 

•  Fire  management  plans  and 
activities  are  based  upon  the  best 
available  science.  Knowledge  and 
experience  are  developed  among  all 
wildland  fire  management  agencies.  An 
active  fire  research  program  combined 
with  interagency  collaboration  provides 
the  means  to  make  this  available  to  all 
fire  managers. 

•  Federal,  State,  Tribal,  and  local 
interagency  coordination  and 
cooperation  is  essential.  Increasing  costs 


and  smaller  work  forces  require  that 
public  agencies  pool  their  human 
resources  to  successfully  deal  with  the 
ever-increasing  and  more  complex  fire 
management  tasks.  Full  collaboration 
among  Federal  agencies  and  between 
the  Federal  agencies  and  State,  local, 
and  private  entities  results  in  a  mobile 
fire  management  workforce  available  to 
the  full  range  of  public  needs. 

•  Standardization  of  policies  and 
procedures  among  Federal  agencies  is 
an  ongoing  objective.  Consistency  of 
plans  and  operations  provides  the 
fundamental  platform  upon  which 
Federal  agencies  can  cooperate  and 
integrate  fire  activities  across  agency 
boundaries  and  provide  leadership  for 
cooperation  with  State  and  local  fire 
management  organizations. 

Federal  Wildland  Fire  Policies 


Current  and  Proposed  Federal  Fire 
Policies 


Following  the  initial  comments  by 
employees  and  the  public  in  January 
1995,  subject-matter  experts  from  the 
Federal  agencies,  State  and  local 
governments,  and  the  private  sector 
reviewed  the  issues  that  were  raised  and 
the  policies  that  relate  to  those  issues. 
These  working  groups  focused  on 
policies  needing  change.  They  are 
displayed  as  "current"  policies  in  the 
following  table.  The  groups  then 
developed  proposals  for  revised  or  new 
policies.  The  results  of  that  effort, 
refined  by  the  Federal  Wildland  Fire 
N4anagement  Policy  and  Program 
Review  Steering  Group,  are  displayed  in 
the  table  as  "proposed"  poUdes. 


Safety 


Planning 


Prescribed  Fire 


Prescri>ed  Natu- 
ral Fire. 


Current  Department  of  the  Interior^ 


Wildfire 


No  wildfire  situation,  with  the  possible 
exception  of  threat  to  human  survival, 
requires  the  exposure  of  firefighters 
to  life-threatening  situations. 


Rre  win  be  used  to  achieve  responsi)le 
and  definable  land-use  t)enefits 
through  the  integration  of  fire  sup- 
pression and  prescribed  fire  as  a 
management  tool. 

Prescribed  fire  may  be  utilized  to  ac- 
complish land-use  or  resource-marv 
agement  objectives  only  wtien  de- 
fined in  prescribed  fire  plans. 


Prescribed  fire,  designed  to  accomplish 
ttie  management  obiective  of  allow- 
ing naturally  occurring  fire  to  play  its 
role  in  the  ecosystem,  wiH  be  allowed 
to  bum  if  provided  for  in  a  fire  marv 
agement  plan,  a  vabd  prescription  ex- 
ists, and  tfw  fire  is  monitored. 

Fires  are  dassified  as  either  wildfire  or 
presented  fire.  All  wildfires  will  be 
suppressed.  Wildfire  may  not  be 
used  to  accomplish  land-use  arxl  re- 
source-management objectives.  Only 
prescrit)ed  fire  may  C>e  used  for  this 
purpose. 


Current  Forest  Service  * 


Conduct  fire  suppression  in  a  timely,  ef- 
fective, arxl  efficient  manner  with  a 
high  regard  for  public  and  firefighter 
safety.  Forest  officers  responsible  for 
planning  and  implementing  suppres- 
sion action  shall  not  knowingly  or 
carelessly  subordinate  human  lives  to 
other  values. 

Integrate  consideration  of  fire  protection 
and  use  into  ttie  formulation  and 
evaluation  of  land  arxj  resource  marv- 
agement  objectives,  prescriptions, 
and  practices. 

Use  prescribed  fires,  from  either  man- 
agement ignitions  or  natural  ignitons, 
in  a  safe,  carefully  controlled,  cost-ef- 
fective manner  as  a  means  or 
achieving  management  objectives 
defined  in  Forest  Plans.  Prepare  a 
bum  plan  for  all  prescribed  fire 
projects. 

Allow  lightning-caused  fires  to  play,  as 
nearly  as  possible,  ttieir  natural  eco- 
logical role  In  Wilderness. 


Wildland  fires  are  defined  as  either  a 
wildfire  or  a  prescritied  fire.  Resporxl 
to  a  fire  burning  on  National  Forest 
System  land  tased  on  wfiettier  it  is  a 
wildfire  or  a  prescribed  fire;  imple- 
ment an  appropriate  suppression  re- 
sponse to  a  wildfire. 


Proposed  Federal 


Public  and  firefighter  safety  is  the  first 
priority.  No  resource  or  property  val- 
ues are  worth  endangering  people. 
All  suppression  actions  and  pre- 
scrilMd  fire  plans  must  reflect  this 
commitment.   ~ 


Fire,  as  a  critical  natural  process,  will 
be  integrated  into  iand  and  resource 
management  plans  arxJ  activities  on 
a  landscape  scale,  across  agency 
boundaries,  and  will  be  based  upon 
best  available  scterx^e. 

Prescribed  fire  will  be  used  to  protect, 
maintain,  and  enhance  resources, 
arxJ  prescrit)ed  natural  fire  will  tie  al- 
lowed to  fuTKtion,  as  nearly  as  pos- 
sil)le,  in  its  natural  ecological  role.  All 
prescribed  fire  must  be  consistent 
with  land  and  resource  management 
plans,  public  health  considerations, 
and  approved  prescribed  bum  plans. 

(See  above.) 


Wildland  fire  is  defined  as  either  a  wild- 
fire or  a  prescribed  fire.  Management 
actions  taken  will  be  consistent  with 
firefighter  and  puWe  safety,  land-use 
plan  objectives,  resource  benefits, 
and  values  at  risk.  WiWfire  that  does 
not  meet  land-use  plan  ot)jectives  will 
be  suppressed. 


Federal  Register  /  Vol.  60.  No.  120  /  Thursday,  June  22.  1995  /  Notices 


32489 


Federal  Wildland  Fire  Pouoes— Continued 


Preparedness 


Suppression 


Administrator  & 
Employee  Re- 
sponsibility. 


Protection  Prior- 
ities. 


InteragerKy  Co- 
operation. 


Standardization 


WikSandOJrban 
Interface. 


Current  Department  of  the  Interior^ 


Bureaus  wiN  maintain  an  adequate 
state  of  preparedness  and  adequate 
resources  for  wUdtarKl  fire  suppres- 
sion. Preparedness  plarw  will  irx:lude 
considerations  for  cost-effective  trairv 
ing  and  equipping  of  suppression 
forces,  maintenance  of  facilities  and 
equiprnent,  positioning  of  resources, 
.  and  criteria  for  artalyzing,  prioritizing, 
and  resporxling  to  various  levels  of 
fire  situations. 

Wikjfire  losses  will  be  hek)  to  the  mini- 
mum possible  through  timely  and  ef- 
fective suppresskxi  action  consistent 
with  values  at  risk  and  within  the 
framework  of  lar)d-use  objectives  and 
plar«. 

Wikffires  are  considered  emergencies, 
and  their  suppression  will  t>e  given 
priority  over  normal  Departmental 
programs. 


Ttie  starxlard  criterion  to  be  used  in  es- 
tablishing protection  prkxitoes  is  ttie 
poterttial  to  destroy:  (1)  Human  Life, 
(2)  Property,  and  (3)  Resource  Val- 
ues. (National  Interagency  Mot)iliza- 
tkxi  Guide,  March  1995,  NFES 
2092.). 

Bureaus  will  coordinate  and  cooperate 
with  each  otfier  arxf  with  other  pro- 
tection agerwies  for  greater  efficierK:y 
and  effectiveness. 


The  National  Wiklfire  Coordir^ting 
Group  (NWCG)  provides  a  formalized 
system  to  agree  upon  standards  of 
training,  equiprrtent,  aircraft,  suppres- 
sion priorities,  and  otfier  operational 
areas.  (MemorarxJum  of  Understarxl- 
ing,  NWCG:  ".  Functkxi  and  Pur- 
pose.). 

Emergency  assistance  may  be  pro- 
vided to  properties  in  the  vkanity  of 
put)lic  and  Indum  lands  so  long  as 
Departmental  lands  or  ttie  putilic's  irv 
terest  is  not  jeopardized.  Bureaus  will 
devetop  and  participate  in  inter- 
agency fire  prevention  cooperatives. 


Current  Forest  Service^ 


Plan,  train,  equip,  and  make  available 
an  organizatkxi  tt«t  ensures  coet-ef- 
ficient  wiMfire  protection  in  support  of 
land  arxj  resource  management  dh 
recbon  as  stated  in  Fire  Management 
Action  Plans.  Base  presuppresskxi 
planning  on  ttie  Nattonal  Fire  Man- 
agement Analysis  System. 


Conduct  fire  suppression  in  a  timely,  ef- 
fective, and  efficient  manner  with  a 
high  regard  for  put>bc  and  firefighter 
safety. 


Every  Forest  Sennce  enfiptoyee  has  the 
responsibility  to  support  and  partici- 
pate in  wikJfire  suppression  activities 
as  ttie  situation  demarxls. 


Proposed  Federal 


The  standfird  criterion  to  tie  used  in  es- 
tatilishing  protection  priorities  is  ttie 
potential  to  desb^oy:  (1)  Human  Life, 
(2)  Property,  and  (3)  Resource  Val- 
ues. (National  Interagency  Motiiliza- 
tion  GukJe,  March  1995,  NFES 
2092.). 

Devetop  and  imptoment  mutually  bene- 
ficial fire  management  agreements 
with  other  Federal  agencies  and 
countries.  Cooperate,  participate,  and 
consult  with  ttie  States  on  fire  protec- 
tion for  non-Federal  wikJIands. 

The  National  WiUfire  Coordinating 
Group  (NWCG)  provides  a  formalized 
system  to  agree  upon  standards  of 
training,  equipment,  aircraft,  suppres- 
sion p>norities,  and  other  operational 
a.'eas.  (Memorandum  of  Understand- 
ing, NWCG;  II,  Function  and  Pur- 
pose.). 

Stiuctural  fire  suppression,  which  in- 
cludes exterior  arid  interior  actions  on 
burning  structures,  is  ttie  responsitiil- 
Ity  of  State  arxl  local  government. 
Structural  fire  protection  from  ad- 
vancing wiklfire  witfiin  ttie  National 
Forest  protection  boundary  is  ttie  re- 
sponsibility of  State  and  local  fire  de- 
partments and  the  Forest  Service. 


Agencies  wH  ensure  ttieir  oapsbiity  to 
provide  safe,  cost-effective  fire  pro- 
tednn  in  accordance  with  land  man- 
agement plans  ttirough  appropriate 
planning,  staffing,  tranng,  and  equip- 


Fires  are  suppressed  at  minimum 
costs,  considering  tieneftts  and  val- 
ues at  risk  and  consistent  with  re- 
source objectives. 


Employees  wlio  are  trained  and  cer- 
tified wi  participate  in  ttie  widtend 
fire  program  as  ttie  situation  de- 
mands; noncertified  emptoyees  wnlh 
operational,  administrabve,  or  ottier 
skills  will  support  the  wikHand  fire 
program  as  needed:  and  admirwstra- 
tors  will  be  responsible,  accountable, 
and  make  emptoyees  availatile. 

Protection  priorities  are  (1)  Me  and  (2) 
property  or  natural  resources,  based 
on  relative  values  at  risk,  commensu- 
rate with  suppression  costs. 


Fire  planning,  prescription,  prepared- 
ness, suppression,  monitonng,  and 
research  will  be  conducted  on  an 
interagency  basis  with  ttie  involve- 
menl  of  aH  partners. 

Agencies  will  use  consistent  planning 
processes,  funding  mectianisms, 
ti-aining  and  qualification  require- 
ments, operational  procedures,  val- 
ues-at-risk  methodologies,  and  public 
education  programs  (or  aH  fire  man- 
agement activities. 

Ttie  operational  role  of  Federal  agen- 
cies, as  a  partner  In  ttie  wikjtend/ 
uiban  interface,  is  wikJtend  firefight- 
ing,  hazard  fuels  reduction,  coopera- 
tive prevention  and  education,  and 
technical  assistance.  Structural  fire 
protection  Is  ttie  responstMlity  of 
State  and  kx:al  governments.  Federal 
agencies  may  assist  with  exterior 
structural  suppression  activities  under 
formal  agreements  ttiat  state  ttie  mu- 
tual responsibilities  of  ttie  partners, 
inchxtng  funding.  (The  National  Park 
Service  and  Bureau  of  Indian  Affairs 
have  full  stiuctural  protection  author- 
ity for  ttieir  facilities  or^  ttieir  land  and 
may  also  enter  into  formal  agree- 
ments to  assist  State  and  local  gov- 
ernments with  full  structural  proteo- 
tion.) 


'V 
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Federal  Wildland  Fire  Policies— Continued 


Economic  Effi- 
ciency. 


Current  Department  of  the  Interior  ^ 


Bureaus  will  ensure  that  ail  fire  man- 
agement activities  are  planned  and 
t>ased  upon  sound  considerations,  irv 
cludir^g  ecorxxnc  concerns.  Bureaus 
wiH  coordinate  and  cooperate  with 
each  other  and  with  other  protection 
agencies  for  greater  efticierKy  and 
effectiveness.  WHdfire  damage  will  be 
held  to  the  minimum  possible,  giving 
full  consideration  to  minimizirtg  ex- 
penditure of  public  funds  for  effective 
suppression. 


Current  Forest  Service  ^ 


Provide  a  cost-efficient  level  of  wildfire 
protection  on  National  Forest  tarvjs 
commensurate  with  the  threat  to  life 
and  property  arxf  commer^urate  with 
the  potential  for  resource  arxj  envi- 
ronmerrtal  damage  based  on  hazard, 
hsk  values,  and  management  obiec- 
tives. 


Proposed  Federal 


Fire  management  arxj  fire  program  ac- 
tivities will  be  biased  on  ecorxxnic  ef- 
ficierx:ies  developed  by  using  sound 
economic  analysis  niethodologies 
ttiat  incorporate  commodity,  non- 
comnxxlity,  and  social  values. 


^  From  current  Department  of  the  Interior  Manual. 
2 From  current  USDA-Forest  Service  Manual. 


Coordinated  Policy  and  Program 
Management 

Situation 

In  analyzing  Hre  i>olicy  and  programs, 
several  broad  components  of  Rre 
management  were  identified  as  needing 
improvement.  These  issues  are  grouped 
in  this  section  to  show  the  need  for 
consistency  across  all  aspects  of  fire 
management.  They  include 
accountability,  measurement  of  program 
efficiency,  organization,  fire 
management  data,  weather  support,  and 
legal  review  and  policy  analysis  of 
programs,  authorities,  responsibilities, 
and  liabilities. 

The  five  Federal  wildland  fire 
management  agencies  have  worked 
together  for  many  years  to  improve 
many  aspects  of  the  fire  management 
program.  However,  in  order  to 
accomplish  a  more  unifiedapproach  to 
fire  management,  provide  the  maximum 
opportunity  for  reinvention  of 
processes,  and  improve  results,  they 
must  take  this  approach  even  further. 

Program  Accountability 

Current  mechanisms  to  ensure 
management  accountability  in  the  fire 
program  are  ineffective.  Policy  and 
guidance  are  unclear  about  agency 
administrators'  and  fire  program 
managers'  responsibilities,  and  their 
position  descriptions  and  performance 
standards  are  vague  in  that  regard.  As  a 
result,  there  is  little  incentive  for 
managers  to  adhere  to  established  policy 
and  direction  or  to  provide  oversi^t  to 
the  program.  In  addition,  this  lack  of 
performance  criteria  does  not  portray 
expectations  to  inexperienced 
administrators  or  fire  program 
managers. 

Most  employees  and  many  fire 
managers  don't  believe  that  fire 
accomplishments  or  failures,  especially 
in  suppression  activities,  can  be 
measured.  There  is  a  widely  held  view 


that  line  officers  are  not  held 
accountable  for  failures  or  rewarded  for 
accomplishments.  This  aggravates  the 
perception  that  line  officers  can  give  fire 
activities  a  low  priority  without  being 
held  responsible  for  the  consequences. 
Furthermore,  there  is  a  perception  by 
employees  that  only  political  or  public 
pressure  affects  the  line  officer's 
dealings  with  fire. 

This  perception  of  a  lack  of 
accountability  is  increased  by  managers 
not  speaking  out  in  support  of  the  fire 
program,  not  motivating  employees  to 
become  certified  and  be  available  for 
fire  suppression  duties,  limiting  forces 
available  for  regional  or  national 
mobilization,  or  de-emphasizing  fire 
priorities.  This  perception  is  also 
exacerbated  by  line  officers'  broad 
interpretations  and  varying  levels  of 
implementation  of  policies  requiring 
support  of  fire  suppression  activities. 

Goal 

Achieve  an  appropriate  recognition  of 
fire  management  program  requirements 
and  successfully  fulfill  managerial  and 
technical  responsibilities. 

Actions 

Federal  agencies  will: 

•  Develop  and  utilize  consistent  fire 
management  qualification  standards  and 
specific  selection  criteria  for  fire 
program  managers. 

•  Establish  job  performance 
standards  for  agency  administrators  and 
fire  managers  that  clearly  reflect  the 
complexity  and  scope  of  the  fire 
management  responsibilities. 

•  Provide  consistent  and  adequate 
training  for  agency  administrators 
commensurate  with  their  role  and 
responsibility  in  fire  management. 

•  Ensure  that  agency  administrators 
and  fire  program  managers  are  held 
accountable  for  conducting  the  fire 
program  in  accordance  with  established 


poUcies,  procedures,  standards,  and 
direction. 

•    Ensure  that  employees  who  are 
trained  and  certified  participate  in  the 
wildland  fire  program  as  the  situation 
demands;  noncertified  employees  with 
operational,  administrative,  or  other 
skills  support  the  wildland  fire  program 
as  needeid;  and  administrators  are 
responsible,  accountable,  and  make 
employees  available. 

Program  ECficiency 

Services  provided  by  Federal  agencies 
are  being  critically  scrutinized,  both 
internally  and  externally,  to  determine 
the  relative  priority  of  every  program 
and  its  contribution  to  the  agency 
mission  and  the  public  good.  As  part  of 
that  scrutiny,  the  retxuns  on  investments 
in  the  fire  program  must  be  compared 
with  the  returns  in  other  programs. 
Subsequently,  every  activity  within  the 
fire  management  program  must  be 
analyzed  according  to  its  economic 
efficiency.  For  example,  presuppression 
activities  such  as  prevention  and 
preparedness  must  be  able  to  display 
their  contribution  to  reduced 
suppression  costs,  and  prescribed  fire 
programs  must  show  a  retiun  in 
improved  or  restored  ecosystems  or 
reduced  suppression  costs. 

Agency  managers  must  be  able  to 
analyze  program  economic  efficiency  in 
order  to  establish  the  priority  and  scope 
of  the  fire  management  program. 
Current  information  on  fire  program 
benefits  and  costs  are  neither  reliable 
nor  consistent,  and  present  program 
analysis  methodologies  are  inadequate 
and  inconsistent  among  Federal 
agencies.  One  dilemma  is  the  question 
of  what  values  should  be  included  in 
such  an  analysis  of  diverse  Federal 
wildlands;  however,  commodity,  non- 
commodity,  and  social  values  all  must 
be  considered. 

A  growing  concern  shared  by 
Members  of  Congress,  agency 
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administrators,  and  the  public  is 
focused  on  the  cost  of  fighting  large 
wildfires.  Recently,  the  General 
Accounting  Office  has  been  directed  to 
review  1994  fire  suppression 
expenditures  in  some  agencies. 

Some  critics  believe  expenditures  are 
excessive  and  that  the  crisis  natiue  of 
wildfire  has  led  to  imprudent  use  of 
personnel,  equipment,  and  supplies, 
Others  believe  that  firefighting  practices 
are  not  as  effective  as  some  natiual 
forces  in  bringing  wildfires  under 
control  and  that  fire  suppression  efforts 
should  take  better  advantage  of  weather, 
terrain,  fuel,  and  other  natural 
conditions.  In  the  future  there  is  likely 
to  be  less  tolerance  for  excessive 
expenditures  on  large-fire  suppression. 
This  type  of  fire  activity  must  be 
analyzed  for  costs  versus  benefits. 
Present  analysis  methods  have  not 
resulted  in  improved  practices  or 
reinforced  confidence  in  current 
suppression  strategies. 

Goal 

A  means  is  developed  with  which  to 
demonstrate  overall  fire  management 
economic  efficiency  as  well  as  to 
analyze  the  relative  efficiency  of 
specific  activities  within  the  fire 
management  program. 

Action 

Federal  agencies  will: 

•  Jointly  develop  a  standard 
methodology  for  measuring  and 
reporting  fire  management  economic 
efficiency  that  includes  commodity, 
non-commodity,  and  social  values.  This 
methodology  should  specifically 
address,  among  other  considerations, 
the  cost  of  large-fire  suppression. 

•  Base  fire  management  and  fire 
program  activities  on  economic 
efficiencies  developed  by  using  sound 
economic  analysis  methodologies. 

Organizaiional  Alternatives 

The  current  focus  on  reinvention  of 
the  Federal  government  is  stimulating 
new  approaches  to  accomplishing 
agency  missions.  As  part  of  this  effort. 
Federal  agencies  must  evaluate  their  fire 
management  organizations  and  methods 
of  accomplishing  their  total  fire 
management  program.  These  analyses 
must  consider  the  movement  to  reduce 
the  Federal  role  in  public  service,  the 
implications  of  a  continued  reduction  in 
work  force  and  skills,  and  the 
effectiveness  and  efficiency  of  fire 
management  organizations  and 
methods,  while  at  the  same  time 
retaining  strong  principles  of  public 
service.  Any  change  in  oi^anizations  or 
responsibiUties  must  bring  the  same  or 
better  fire  management  service  to  the 


public  and  meet  the  goals  and  objectives 
of  the  agencies'  land  use  plans. 

Each  Federal  agency  currently 
maintains  its  own  separate  fire 
management  organization,  with 
qualified  employees  firom  other 
programs  available  as  the  fire  situation 
dictates.  This  is  commonly  termed  the 
fire  militia.  Federal  agencies  and 
cooperators  also  share  resources 
nationally,  and  in  some  cases  local 
interagency  fire  organizations  exist, 
contract  services  are  used,  or  other 
innovative  approaches,  such  as  the 
National  Interagency  Fire  Center,  the 
National  Wildfue  Coordinating  Group, 
and  the  Alaska  Fire  Service,  are  being 
developed  or  used  to  accompUsh  the 
fire  management  mission.  The  Federal 
fire  work  force  is  currently  decreasing  at 
an  uncomfortable  rate,  particularly  in 
key  speciahzed  skills.  An  anticipated 
increase  in  retirements  of  fire  managers 
and  specialists  over  the  next  five  years 
raises  a  serious  question  about  how 
agencies  will  conduct  their  fire 
management  missions.  More  aggressive 
examination  and  implementation  of 
organizational  alternatives  are 
hampered  by  the  inability  to  measiue 
relative  efficiencies  among  these 
alternatives  as  well  as  by  strong 
traditions  that  create  a  resistance  to 
change. 

Coal 

The  most  efficient  and  effiective  fire 
management  program  for  Federal 
resources  is  developed,  using  an 
appropriate  analysis  procedure. 

Actions 

Federal  agencies  will  conduct  a 
comprehensive,  cooperative  analysis  of 
their  fire  management  programs  and 
consider  a  broad  range  of  alternatives, 
including  non-Federal  fire  management 
services  provided  by  Tribes,  State  or 
local  governments,  or  private  interests. 
The  agencies  will  focus  on  developing 
a  consistent  analytical  approach  and 
evaluate  alternatives  against  well- 
founded  criteria.  This  analysis  will  be 
directed  toward  achieving  the  same  or 
improved  level  of  service,  and  at  a 
minimum  each  alternative  will  explore 
funding  mechanisms,  sp>ecific  wildfire 
suppression  activities,  and  fire 
management  in  the  wildland/urban 
interface.  Each  alternative  will  include 
the  variables  of  funding  the  total 
program  and  funding  by  the  benefitting 
party. 

Data  Management 

Accurate,  organized,  and  accessible 
information  about  natural  resources  and 
fire  activities  is  the  basis  for  coordinated 
agency  program  decisions  and  is  critical 


to  effective  and  efficient  program 
management. 

There  is  currently  no  consistency 
among  agencies  in  compiling,  managing. 
and  accessing  fire  data,  which  prevents 
a  reUable,  hoUstic  view  of  the  Federal 
fire  program.  Although  some  data,  sudi 
as  historical  fire  patterns,  response  to 
past  management  actions.  resourc» 
values,  prescribed  fire  statistics,  and 
hazard  mapping,  have  been  collected,  it 
is  incomplete  and  is  not  managed  and 
portrayed  consistently.  In  some  cases, 
e.g.,  the  wi Id landy urban  interface,  the 
need  for  data  is  only  now  being 
identified. 
•  Goal  Federal  agencies  adhere  to  sound 
data  management  principles  and 
achieve  a  coordinated  Federal  fire 
statistical  database. 

Actions 

Federal  agencies  will: 

•  Standardize  fire  statistics  and 
develop  an  easily  accessible  common 
database. 

•  Jointly  identify,  develop,  and  use 
tools  needed  for  ecosystem-based  fire 
management  programs  with 
mechanisms  to  integrate  fire-related 
databases  with  other  systems.  These 
tools  will  include: 

— ^The  collection  of  ecosystem-related 
data  such  as  disturbance  regimes, 
historical  fire  patterns,  response  to 
management  actions,  and  others. 

— Consistent  methods  to  track  and 
access  fire  information,  e.g.,  fire-use 
statistics  and  administrative  costs. 

— Mechanisms  to  transfer  and  exchange 
information  such  as  fire  effects 
databases  (e.g.,  Fire  Effects 
Information  System),  expert  systems 
(e.g..  Fire  Monitoring  Navigator), 
Internet  access.  National  Biological 
Information  Infrastructure,  National 
Wildfire  Coordinating  Group  (NWCG) 
Publications  Management  System 
dociunents,  multimedia  training  and 
educational  material,  and  pubUc/ 
private  partnership  information. 

•  Direct  the  collection  of  a  common 
set  of  prescribed  fire  data  for  use  in  risk 
assessment. 

Cooperate  with  the  Tribes,  States,  and 
local  governments  to  establish  a  data- 
collection  mechanism,  which  includes 
involvement  by  the  insurance  industry, 
National  Fire  Protection  Association, 
Federal  Emergency  Management 
Agency,  and  other  Federal  agencies,  to 
better  assess  the  nature  and  scope  of  the 
wildland/urban  interface  fire  problem. 

•  Play  a  lead  role  in  the  adoption  of 
the  National  Fire  Incident  Reporting 
System  standards  for  all  fi  ^  agencies 
that  operate  in  the  wildland/urban 
interface  and  modify  existing  fire 
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reports  (Interior's  DI-1202  and  Forest 
Service's  5100-29)  to  reflect  wildland/ 
urban  interface  data. 

Weather  Support 

Fire-weather  forecasting  is  a 
sophisticated  and  long-standing  tool 
used  by  fire  managers.  As  fire  behavior 
prediction  techniques  have  improved 
and  become  paramount  in  fire 
suppression,  weather  support  has 
become  a  critical  factor.  In  addition, 
longer-term  fires  are  demanding 
forecasts  beyond  the  six-  to  ten-day 
reliable  range. 

Currently,  fire  weather  services  are 
provided,  on  request,  by  the  National . 
Weather  Service  as  a  sp)ecial  program  in 
that  agency;  however,  demands  for 
weather  support  have  begun  to  exceed 
the  existing  capability.  In  recent  severe 
fire  years,  requests  for  on-the-fire  units 
could  not  always  be  filled. 

The  need  for  nontraditional  weather 
support  is  dramatically  increasing.  Pre- 
fire-season  predictions  are  being 
demanded  by  managers  in  order  to 
prioritize  work  loads.  Long-range  fire 
severity  forecasts  are  commonly  needed 
for  pre-positioning  suppression  forces, 
but  they  are  either  not  available  or 
unreliable.  Finally,  ciurent  and  future 
demands  for  prescribed-fire  weather 
forecasts,  both  long-range  and  on-site, 
are  far  exceeding  present  weather- 
support  capability.  To  date,  evaluation 
of  alternatives  for  providing  weather 
support  to  the  fire  management  program 
have  not  resulted  in  substantive  change 
in  the  methods  available  to  fire 
managers. 

Goal 

Appropriate  options  are  implemented 
for  hilfiUing  fire  managers'  current  and 
future  needs  for  weather  services. 

Actions 

•  The  Secretaries  of  the  Interior  and 
Agriculture,  together  with  the  Secretary 
of  Commerce,  will  evaluate  alternative 
methods,  including  non-Federal 
sources,  to  provide  weather  service  to 
the  agencies'  fire  management  programs. 

•  "The  Secretaries  of  the  Interior  and 
Agriculture  will  seek  commitment  from 
the  Secretary  of  Commerce  to  research 
and  develop  technology  to  provide 
accurate,  long-range  weather  forecasts. 

Legal  Review  and  Policy  Analysis 

New  and  innovative  fire  program 
activities  and  the  increasing 
interconnection  between  fire  activities 
and  existing  environmental,  public 
health,  and  tort  laws  require  legal 
review  and  policy  analysis  to  ensure 
coordination  and  compliance. 
Consequences  of  prescribed  fire 


activities,  where  fire  is  allowed  to  play 
a  natural  role  or  is  introduced  into  the 
wildlands,  may  conflict  with  some 
interpretations  of  existing  laws  or 
regulations.  Currently,  these  differences 
are  identified  independently  by  each 
agency  and  resolved  on  a  case-by-case 
basis. 

Many  of  these  issues  are  emerging  in 
the  wildland/ urban  interface  zone  (see 
WildlandAJrbaii  Interface  Protection 
section).  In  order  to  make  the  best 
possible  decisions,  agencies  must  have 
sound,  consistent  legal  interpretation  of 
laws  and  regulations  and/ or  in-depth 
systematic  analysis  of  policy. 
Furthermore,  wildland  fire  management 
agencies  must,  early  in  the  process, 
involve  public-health  and 
environmental  regulators  in  developing 
the  most  workable  application  of 
policies  and  regulations. 

Goal 

Agencies  have  a  consistent 
interpretation  of  laws  and  resulting 
policies  to  eliminate  inconsistencies  in 
agency  fire  management  programs  and 
decisions.  I 

Actions 

•  Federal  agencies  will: 

— Identify  the  legal  context  for 
reintroducing  fire  into  wildlands  and 
develop  options  for  accomplishment, 
including  modifying  regulations  to 
address  ecological  processes  where 
appropriate,  exercising  broader 
interpretations  of  policy,  using  the 
waiver  process,  or  resolving  obstacles 
at  regional  and  local  levels. 

— Jointly  obtain  legal  interpretation  of 
current  policy  and  law  regarding 
interagency  implementation  activities 
related  to  fire  management,  including 
those  on  non-Federal  lands.  Based  on 
this  interpretation,  agencies  can 
develop  standardized  agreements  or 
new  agreements  that  permit  these 
activities. 

— Clarify  and  differentiate  between 
agency  liability  and  personal  liability 
resulting  from  prescribed  fire,  based 
on  legal  review  and  interpretation  of 
tort  law. 

•  The  Secretaries  of  the  Interior  and 
Agriculture  will  direct  the  Office  of  the 
Sohcitor  and  the  Office  of  the  General 
Counsel,  in  coordination  with  the 
Department  of  Justice,  to  conduct  and 
publish,  by  January  1, 1996,  a 
comprehensive  legal  review  on 
wildland/iu-ban  interface  fire  protection 
to  provide  the  legal  foundation  for 
Federal  actions.  This  review  will 
address: 

— Current  authority  under  Federal  laws 
such  as  the  Organic  Act,  National 


Forest  Management  Act,  Stafford  Act, 
and  the  Federal  Land  Policy  and 
Management  Act. 
— TTje  subjects  of  tort  liability,  budget 
authorities,  cooperative  agreements, 
mitigation  activities,  and  natiu^l 
resource  protection/environmental 
laws. 

Role  of  Fire  in  Resource  Management 

Situation 

Long  before  humans  arrived  in  North 
America,  there  was  fire.  It  came  with  the 
first  lightning  strike  and  will  remain 
forever.  Wildfire  is  inherently  neither 
good  nor  bad.  As  an  inevitable  natural 
force,  it  is  simply  unpredictable  and 
potentially  destructive  and,  along  with 
human  activities,  has  altered  ecosystems 
throughout  time. 

Early  ecologists  recognized  the 
presence  of  disturbance  but  focused  on 
the  principle  that  the  land  continued  to 
move  toward  a  stable  or  equilibriiun 
condition.  Through  the  years,  however, 
scientists  have  ac^owledged  that 
equihbrium  conditions  are  largely  the 
exception  and  disturbance  is  generally 
the  rule.  Natxual  forces  have  affected 
and  defined  landscapes  throughout 
time.  Inasmuch  as  humans  cannot 
completely  control  or  eliminate  these 
disturbances,  ecosystems  will  continue 
to  change. 

Human  activities  have  also  influenced 
ecosystem  change.  American  Indian 
Tribes  actively  used  fire  in  prehistoric 
and  historic  times  to  alter  vegetation 
patterns.  In  short,  people  and  fire  and 
ecosystems  evolved  together.  This 
human  influence  shifted  after  European 
settlement  in  North  America,  when  it 
was  believed  that  fire,  unlike  other 
natural  dist\u^>ance  phenomena,  could 
and  should  be  controlled.  For  many 
years  fire  was  aggressively  excluded  to 
prevent  what  was  considered  the 
destruction  of  forests  and  other 
vegetation.  While  the  destructive, 
potentially  deadly  side  of  fire  was 
obvious  and  immediate,  changes  and 
risks  resulting  from  these  fire  exclusion 
efforts  were  difficuU  to  recognize  and 
mounted  slowly  and  inconspicuously 
over  many  decades. 

Recently,  however,  there  has  been  a 
growing  recognition  that  past  land-use 
practices  such  as  logging  and  grazing, 
combined  with  the  effects  of  fire 
exclusion,  have  resulted  in  heavy 
accumulations  of  dead  vegetation, 
altered  fuel  arrangement,  and  changes  in 
vegetative  structure  and  composition. 
As  dead  fallen  material  (including  tree 
boles,  tree  and  shrub  branches,  leaves, 
and  decaying  organic  matter) 
acounulates  on  the  ground,  it  increases 
fuel  quantity  and  creates  a  continuous 
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arrangement  of  fuel.  These  conditions 
allow  surface  fires  to  ignite  more 
quickly,  bum  with  greater  intensity,  and 
spread  more  rapidly  and  extensively 
than  in  the  past. 

The  arrangement  of  live  vegetation 
also  affects  the  way  fires  bum.  For 
example,  an  increase  in  the  density  of 
small  trees  creates  a  multi-storied  forest 
structure  with  a  continuous  vertical  fuel 
arrangement.  This  arrangement  may 
allow  a  fire  normally  restricted  to  the 
ground  to  spread  into  the  trees  and 
become  a  crown  fire.  In  addition  to 
structural  changes,  vegetaticm 
modification  resulting  from  fire 
exclusion  causes  a  shift  toward  species 
that  are  not  adapted  to  fire  (some  of 
which  are  not  native)  and  are  therefore 
more  susceptible  to  damage  from  fire. 
Fire  exclusion  also  favors  non-native 
species  in  some  fire-dependent  areas, 
while  in  other  areas  fires  may  encourage 
non-native  species.  Fires  in  areas  of 
altered  vegetation  and  fuels  affect  other 
important  forces  within  the  ecosystem, 
such  as  insects  and  diseases,  wildlife 
populations,  hydrologic  processes,  and 
nutrient  cycling,  which  influence  the 
long-term  sustainability  of  the  land. 

Paradoxically,  rather  than  eliminating 
fire,  exclusion  efforts  have  instead 
dram^cally  altered  fire  regimes  so  that 
today's  fires  tend  to  be  larger  and  more 
severe.  No  longer  a  matter  of  slow  , 

accumulation  of  fuels,  today's 
conditions  confront  us  with  the 
likelihood  of  more  rapid,  extensive 
ecological  changes  beyond  any  we  have 
experienced  in  the  past.  To  address 
these  changes  and  the  challenge  they 
present,  we  must  first  imderstand  and 
accept  the  role  of  fire  and  adopt  land 
management  practices  that  integrate  fire 
as  an  essential  ecosystem  process. 

Although  ecological  knowledge  and 
theories  have  changed  relatively 
quickly,  the  scope  and  process  of  land 
management  have  had  difficulty 
keeping  pace.  Ecological  processes, 
including  fire  and  other  disturbance, 
and  changing  landscape  conditions  are 
often  not  integrated  into  land 
management  planning  and  decisions. 
With  few  exceptions,  existing  land 
management  planning  is  confined  to 
individual  agency  boundaries  and 
single- function  goals  that  are  driven  by 
differing  agency  missions  and  policies. 
This  type  of  planning  results  in  an 
inefficient,  fragmented,  short-term 
approach  to  management  that  tends  to 
ignore  interdisciplinary-based,  long- 
term,  broad-scale  resource  issues  that 
cross  agency  boundaries.  Land 
management  agencies  now  recognize  the 
need  to  break  down  these  barriers  and 
seek  cooperative,  ecologically  sound 
approaches  to  land  management 


The  process  used  in  land  management 
planning  also  hinders  the  broad-scale 
approach.  One  way  to  break  down  this 
barrier  is  to  involve  all  interests. 
Including  the  public,  scientists,  resource 
specialists,  and  regulators,  throughout 
the  planning  process.  Another  is  to 
establish  a  clear  link  for  communication 
and  infomiation  transfer  between 
scientists  and  managers.  These 
measures  will  help  to  ensiue  that 
management  needs  are  met  and  that 
current  science  is  used  in  land 
management  planning  at  all  levels. 

Planning  must  also  consider  the  risks, 
probabilities,  and  consequences  of 
various  management  strategies,  e.g., 
wildfire  versus  prescribed  fire  versus 
fire  exclusion.  For  a  responsive 
planning  process,  management 
decisions  must  be  monitored,  integrated 
and  supported  at  each  step.  And  to  carry 
out  critical  and  effective  "adaptive 
management"  (a  feedback  approach  to 
management  that  uses  monitoring 
results  to  plan  future  actions),  planners 
and  managers  need  a  nationwide 
baseline  measure  of  ecological  condition 
and  a  standardized  method  of  assessing 
long-term  ecological  health. 

Not  only  must  we  imderstand  and 
accept  the  need  to  integrate  fire  into 
land  management,  but  this  integration 
must  be  reconciled  with  other  societal 
goals  (e.g.,  maintaining  species  habitat, 
maximizing  commodity  production,  and 
protecting  air  quality,  water  quafity,  and 
human  health).  Laws  and  regulations 
must  consistently  address  long-term 
ecosystem  processes  and  must  guide 
agencies  toward  a  common  goal. 
Information  about  the  consequences  of 
various  management  strategies  is  not 
currently  available  to  assist  in  working 
toward  simultaneous  goals.  Land 
management  and  regulatory  agencies 
must  interact  and  collaborate  to  achieve 
a  balance  of  ecosystem  and  other 
societal  goals. 

A  major  obstacle  is  that  many  people 
do  not  understand  the  ecological  and 
scientific  concepts  behind  fire.  For 
many,  fire  remains  a  fearsome, 
destmctive  force  that  can  and  should  be 
controlled  at  all  costs.  Smokey  Bear's 
simple,  time-honored  "only  you"  fire 
prevention  message  has  been  so 
successful  that  any  complex  talk  about 
the  healthy,  natural  role  of  fire  gets  lost, 
ignored  or  denied  by  broad  internal  and 
external  audiences. 

The  ecological  and  societal  risks  of 
using  and  excluding  fire  have  not  been 
adequately  clarified  and  quantified  to 
allow  open  and  thorough  discussions 
among  managers  and  the  public.  Few 
understand  that  integrating  fire  into 
land  management  is  not  a  one-time, 
immediate  fix  but  a  continual,  long-term 


process.  It  is  not  an  end  in  itself  but 
rather  a  means  to  a  healthy  end.  Full 
agency  commitment  to  internal  and 
external  information  and  education 
regarding  fire  and  other  ecological 
processes  is  needed.  When  agency 
employees  as  well  as  the  public 
misunderstand  or  remain  skeptical 
about  the  role  of  fire,  it  severely  limits 
adaptive  and  innovative  fire  and  land 
management.  Conversely,  informed 
constituents  and  well-educated 
employees  are  essential  to  honestly 
address  the  concems  of  society. 

Several  roadblocks  keep  us  from 
reintroducing  fire  on  an  ecologically 
significant  scale.  Even  now  it  sometimes 
takes  years  to  reach  agreement  about 
appropriate  treatments  and  to  take 
action.  Land  managers  often  feel  the 
need  to  wait  for  scientific  certainty 
before  acting.  This  favors  the  status  quo. 
impedes  progress,  and  deters 
investigation  of  new  techniques.  In 
many  ecosystems,  there  is  little  or  no 
information  about  disturbance  regimes, 
historical  fire  patterns,  inventory  data, 
resp>onse  to  past  management  actions, 
and  likely  future  responses.  This  calls 
for  a  consistent,  well-planned,  and 
large-scale  scientific  assessment  of 
current  ecosystem  conditions  and 
consequences  of  various  management 
strategies.  Also,  increasing  human 
settlement  near  wildlands  divides  and 
fragments  resource  lands,  making  it 
difficult  to  apply  new  ecosystem-based 
management  strategies.  This  increases 
the  risk  of  escaped  fires  and  generates 
more  complaints  about  smoke  and 
altered  scenic  values.  A  further 
roadblock  is  the  current  policy  that  calls 
for  the  suppression  of  all  wildfires.  This 
precludes  the  use  of  wildfire  as  a  cost- 
effective  means  of  accomplishing  the 
objectives  contained  in  agency  land-use 
plans. 

Fire  is  the  most  powerful  natural  force 
that  mankind  has  learned  to  use.  Unlike 
an  earthquake,  it  can  be  hamessed: 
unlike  a  tornado,  it  can  be  channeled; 
unlike  wind,  it  depends  on  complex 
chemical  and  biological  relationships. 
And,  unlike  water  and  ice,  fire  is  not  an 
element;  it  is  an  event,  a  catalyst,  and 
therefore  a  unique  tool  that  land 
managers  everywhere  can  use. 

But  in  order  to  successfully  integrate 
fire  into  natural  resource  management, 
informed  managers,  partners,  and  the 
public  must  build  upon  sound  scientific 
principles  and  sociad  values.  Research 
programs  must  be  developed  to  create 
this  foimdation  of  sound  scientific 
principles.  All  parties  must  work 
together  in  the  land  management 
plaiming  and  implementation  process 
according  to  agreed-upon  goals  for 
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public  welfare  and  the  health  of  the 
land. 

The  task  before  us — reintroducing 
fire — is  both  urgent  and  enormous.  We 
have  created  conditions  on  millions  of 
acres  of  wildlands  that  increase  the 
probabihty  of  large,  intense  wildfires 
beyond  any  scale  we  have  witnessed. 
These  severe  fires  will  in  turn  increase 
the  risk  to  humans,  to  property,  and  to 
the  land  upon  which  our  social  and 
economic  well-being  is  so  intimately 
intertwined. 

In  the  first  decade  of  this  century,  a 
new  policy  was  established  that 
systematically  excluded  the  natural 
flame  across  the  entire  nation,  hi  recent 
years  we  have  begxm  to  understand  the 
full  extent  of  the  risks  that  policy  has 
wrought.  Now,  in  the  last  decade  of  this 
century,  it  is  our  responsibility,  for  the 
health  of  the  land  and  for  our  citizens, 
to  carefully,  systematically,  and 
collectively  bring  fire  back  to  its  rightful 
place. 

Goals — Planning 

•  Ecological  processes,  including  fire, 
are  actively  incorporated  into  land 
management  planning  to  restore  and 
maintain  sustainable  ecosystems. 
Planning  is  a  collaborative  effort,  with 
all  interested  partners  working  together 
to  develop  and  implement  management 
objectives  that  cross  jurisdictional 
boundaries. 

•  The  use  of  fire  to  sustain  ecosystem 
health  is  based  on  sound  scientific 
principles  and  is  balanced  with  other 
societal  concerns. 

Actions 

Federal  agencies  will: 

•  Jointly  develop  consistent, 
compatible,  ecosystem-based 
interagency  land  management  planning 
processes  that  facilitate  adaptive 
management,  including  effective 
implementation,  continual  monitoring, 
and  appropriate  feedback  to 
management.  This  process  will: 

— Fully  integrate  ecological  concepts 
that  consider  the  long-term  view  and 
cross  agency  boundaries. 

— Involve  all  internal  parties,  including 
managers,  scientists,  resource 
speciaUsts,  regulators.  Tribes,  State 
and  local  governments,  and  the 
public.  (The  ongoing  interagency 
Columbia  River  Basin  Assessment 
Project  may  provide  a  model.) 

— Quickly  and  effectively  incorporate 
current  information,  including 
scientific  knowledge,  risk  assessment, 
social  and  economic  concerns,  and 

Eublic-health  considerations, 
iclude  multiple  scales  of  planning, 
assessment,  and  monitoring  to 
address  specific  actions  such  as  fire 


management  prescriptions  for 

resource  management  on  a  local  scale 

and  ecosystem  health  on  a  broader 

scale. 
— Set  performance  requirements  and 

provide  rewards  for  interdisciplinary 

planning  and  successful 

implementation  so  that  team  members 

are  responsible  for  ecosystem  health 

rather  than  single,  specific  targets. 
— Require  consistent  and  integrated 

ecosystem  monitoring  across  agency 

boundaries. 
— Include  a  mechanism  to  revise 

existing  land  management  plans  to 

address  the  above  actions. 

•  Develop  research  programs  that 
provide  a  sound  scientific  basis  for  the 
integration  of  fire  as  a  positive  force  in 
resource  management. 

•Use  a  consistent  fire  management 
planning  system  that  ensures  adequate 
fire  suppression  capabilities  to  support 
fire  reintroduction  efforts  and 
recognizes  fire  management  (both  fire 
use  and  fire  protection)  as  an  inherent 
p)art  of  natural  resource  management. 

•  Create  a  system  for  coordination 
and  cooperation  among  land  managers 
and  regulators  to  allow  for  the  use  of  fire 
to  achieve  goals  of  ecosystem  health 
while  at  the  same  time  protecting 
individual  components  of  the 
environment  and  human  health  and 
safety.  This  system  will: 

— Allow  for  early  collaboration  during 
the  process  of  developing  new  land 
management  plans. 

— Provide  a  mechanism  for  achieving 
balanced  goals  in  existing  land 
management  plans. 

— Encourage  land  management  agencies 
to  proactively  incorporate  the  intent 
of  environmental  laws  and  regulations 
into  their  management  practices  to 
achieve  a  balance  among  societal 
goals  (e.g..  adopt  consistent,  state-of- 
the-art  smoke  management 
techniques,  including  smoke 
modeling). 

Goals — Reintroduction  of  Fire 

•  Based  upon  sound  scientific 
information  and  management  objectives, 
fire  is  used  to  restore  and  maintain 
healthy  ecosystems  and  to  minimize 
undesirable  fire  effects,  including  effects 
on  humans. 

•  Clearly  defined  management  goals 
and  objectives  that  include  the  role  of 
prescribed  fire  and  wildfire  are 
developed.  Resulting  fire  management 
practices  and  terminology  are  consistent 
for  areas  with  similar  management 
objectives,  regardless  of  jurisdiction. 

Actions 
Federal  agencies  will: 


•  Expedite  the  decision-making 
process  by  developing  a  uniform  set  of 
criteria  for  evaluating  ecosystem 
condition  and  prioritizing  areas  for  the 
reintroduction  of  fire  to  meet  resource 
objectives  and  reduce  hazards.  This 
process  will  identify  those  ecosystems: 
— That  will  function  without  fire  (fire  is 

not  a  significant  natural  component  or 
the  fire  regime  has  not  been  altered). 

— Where  fire  is  unlikely  to  succeed  (fire 
would  be  adverse,  such  as  areas 
significantly  altered  by  fuel 
accumulations  and  species  changes). 

— Where  treatment  is  essential  or 
potentially  effective  (fire  is  needed  to 
improve  resource  conditions  or 
reduce  risk  and  hazard). 

•  Jointly  conduct  research,  expand 
fire  management  demonstration  areas, 
and  coordinate  and  implement 
ecosystem -based  fire  management 
programs.  These  programs  will: 
—Address  today's  more  fragmented 

landscapes. 
— Address  the  highest-priority  needs  in 

ecosystem  assessment,  monitoring, 

and  management. 
— Use  existing  tools  and  develop  new 

ones  to  assist  in  understanding  and 
•  managing  for  prescribed  fires  of 

greater  size  and  intensity  consistent 

with  historic  fire  regimes. 
— Determine  the  appropriate  scope  of 

prescribed  fire  use,  including 

urgency,  extent,  timing,  and  risks  and 

consequences. 
— ^Be  an  integral  part  of  the  long-term. 

comprehensive  land  management 

program. 

•  Revise  policy  to  allow  wildfire  to  be 
used  to  accomplish  resource  or 
landscape  management  goals  when 
consistent  with  land-use  plan 
objectives. 

Goal — Education 

Clear  and  consistent  information  is 
provided  to  internal  and  external 
audiences  about  existing  conditions, 
management  goals  and  objectives,  the 
role  of  fire  in  achieving  these  objectives, 
and  alternatives  and  consequences  of 
various  fire  management  strategies. 

Actions 

Federal  agencies  will: 
Establish  an  interdisciplinary  team 
that  includes  all  agencies  and  regulators 
to  design  a  consistent  fire-role  and  -use 
message  for  decision  makers  and  the 
public.  This  message  will: 
— Describe  and  clearly  explain  issues 
such  as  ecosystem  condition,  risks, 
consequences  (including  public 
health  impacts),  and  costs  in  open 
dialogue  with  internal  and  external 
constituents  through  media 


Federal  Register  /  Vol.  60.  No.  120  /  Thursday.  June  22.  1995  /  Notices 


32495 


I 


1- 


campaigns.  pubUc  meetings, 
employee  training,  etc. 
— Be  designed  to  maximize  open 
communications  and  reduce 
polarization  among  confiicting 
interests  regarding  prescribed  fire. 

Build  on  existing  efforts  of  the  Interior 
Interagency  Wildland  Fire  Education 
Initiative  to  develop  and  implement  a 
strategic  plan  that  includes  education  of 
the  general  public  and  agency  piersonne I 
about  the  role  of  fire.  As  part  of  this 
effort,  agencies  will: 

— Develop  and  transmit  a  clear  message 
about  the  role  of  fire  and  the 
consequences  of  its  use  and 
exclusion. 

— Integrate  this  message  into  existing 
agency  communication  systems. 

— Tie  the  role-of-fire  message  to  other 
agency  initiatives  such  as  forest 
health,  ecosystem  management,  etc. 

— Broaden  the  Initiative  to  include  all 
interests. 

— Incorporate  risk  assessments  into  the 
Initiative. 

— ^Encourage,  create,  and  coordinate 
partnerships  to  achieve  consistency  in 
messages,  build  public  trust,  and 
obtain  public  opinion. 

— Recognize  and  use  educable  moments 
(where  the  attention  of  the  public  is 
focused  on  fire,  e.g.,  fire  emergencies 
and  visible  pl^scribed  fire  operations) 
to  facilitate  high-impact  information 
and  education. 

— Develop  mandatory  national  and 
regional  interagency  training 
programs  to  instill  in  all  employees  an 
understanding  of  the  role  of  fire  in 
natural  systems. 

— Commit  funding  and  support  to 
public  information. 

Use  of  Prescribed  Fire  and  Fuels 
Management 

Situation 

Since  the  early  1900's.  our  national 
fire  policy  of  aggressively  limiting  and 
excluding  fire  has  unwittingly  turned 
many  wildlands  into  altered,  high-risk 
fire  zones.  As  stated  in  the  preceding 
chapter,  this  exclusion  policy  has 
modified  the  living  landscape,  changing 
plant  species  composition  as  well  as 
diversity.  In  many  cases  it  has 
transformed  a  landscape  of  diffuse, 
native,  fire-adapted  plant  species  into  a 
dense,  solid,  and  often  vulnerable  fuel 
load  of  standing  vegetation  and  ground 
litter.  When  lightning  inevitably  strikes, 
fires  ignite  faster,  bum  hotter,  and 
spread  faster  and  farther.  These  high- 
intensity  fires  are  more  likely  to  result 
in  unacceptable  environmental 
conditions  such  as  sterilized  or  water- 
repellent  soils,  accelerated  erosion,  and 


displacement  of  native  vegetation  by 
less  desirable  S{>ecies. 

Recent  fire  tragedies  in  the  West  have 
helped  focus  that  imderstanding  and, 
along  with  it,  a  consideration  of  how 
risk  might  be  mitigated.  Some  areas  will 
need  immediate  management 
intervention  to  prevent  high-intensity 
fire  and  to  maintain  their  sustainability 
as  healthy  ecosystems. 

Prescribed  fire  or  burning  is  often 
mentioned  by  land  managers,  fire 
practitioners,  and  scientists  as  a 
potential  tool  to  mitigate  fuels  and 
hazards.  Prescribed  burning  is  the 
deliberate  application  of  fire  to 
wildlands  to  achieve  specific  resource 
management  objectives.  Prescribed  fires 
may  be  ignited  either  by  resoiut:e 
manager^  or  by  natural  events  such  as 
lightning.  They  may  be  used  for  a 
number  of  resource  management 
purposes,  from  simple  fuel  reduction  to 
achieving  specific  responses  from  fire- 
dependent  species,  such  as  the 
regeneration  of  aspen. 

When  the  purpose  of  a  prescribed  fire 
is  simply  to  reduce  the  amoimt  of  fuel, 
alternative  treatments  are  available. 
Physical  removal  or  substantial 
alteration  of  both  dead  and  living 
vegetation  may  be  accompUshed  by 
mechanical  means  in  areas  where  heavy 
equipment  can  operate.  Fuel  loads  can 
also  be  treated  by  hand  but  at  a 
relatively  high  cost.  Other  land 
management  activities,  such  as  grazing 
and  logging,  may  also  serve  to 
accomplish  fuel  reduction.  But  when  a 
land  management  objective  is  more 
complex,  the  number  of  acceptable 
treatment  alternatives  becomes  limited. 
For  instance,  there  is  no  alternative  to 
the  use  of  fire  as  a  natural  process  in 
Wilderness. 

Prescribed  burning  is  a  well- 
established  practice  utilized  by  most 
Federal,  Tribal  and  State  land 
management  agencies  as  well  as  some 
private  individuals  and  organizations. 
In  order  to  use  prescribed  fire,  land 
managers  must  prepare  bum  plans.  Each 
plan  specifies  desired  effects,  weather 
conditions  that  will  result  in  acceptable 
fire  behavior,  and  the  forces  needed  to 
ignite,  hold,  monitor,  and  eventually 
extinguish  the  fire.  In  the  past,  the 
practice  of  prescribed  burning  has  been 
used  on  a  relatively  small  scale  and 
confined  to  single  land  ownerships  or 
jurisdictions.  Success  has  been  buih 
around  qualified  and  experienced 
people,  their  understanding  of 
vegetative  types  and  terrain  conducive 
to  fire,  adequate  funding,  a  supportive 
public,  and  a  wilUngness  on  the  p>art  of 
agency  administrators  to  assume  a 
reasonable  amount  of  risk  to  achieve 
desired  results. 


Because  of  its  potential  for 
undesirable  results,  prescribed  fire  is 
one  of  the  highest -risk  activities  Federal 
land  management  agencies  engage  in. 
Escaped  prescribed  fires  can  result  from 
poorly  designed  or  poorly  executed 
projects,  but  they  can  also  result  from 
events  beyond  the  control  of  those 
conducting  the  project,  such  as 
unpredicted  winds  or  equipment 
failure.  Currently,  the  stigma  associated 
with  an  escaped  prescribed  fire  does  not 
distinguish  between  poor  performance 
and  bad  luck. 

Although  prescrit)ed  fire  is  used  in 
many  areas  of  the  United  States,  it  is 
rarely  used  enough  to  significantly 
improve  ecosystem  health  or  reduce 
hazards.  One  reason  for  this  is  lack  of 
commitment  to  the  concept.  While  land 
management  agencies  as  a  whole 
generally  recognize  the  role  of  fire  as  a 
natural  process,  not  all  individual 
disciplines  and  managers  fully 
underetand  or  support  this  role.  Some 
managers  are  unwilling  to  accept  the 
potential  negative  consequences 
associated  with  prescribed  fire. 
Differences  of  opinion  concerning  the 
effect  of  fire  on  specific  resources,  such 
as  cultural  values,  water  quality,  air 
quality,  and  certain  flora  and  fauna,  can 
also  impede  the  process. 

Another  shortcoming  is  lack  of  access 
to  qualified  people.  In  the  current 
atmosphere  of  downsizing  and  reduced 
budgets,  agencies  may  not  be  able  to 
maintain  sufficient  skills  to  accomplish 
broad-scale  prescribed  fire  programs. 
Many  of  the  employees  who  are  most 
experienced  in  the  application  of 
prescribed  fire  are  the  same  ones  who 
are  responsible  for  wildfire  suppression. 
This  can  lead  to  potential  comptetition 
for  their  time  during  the  fire  season. 
Administrative  procedures  also  inhibit 
temporary  hiring  of  personnel  needed  to 
conduct  on-the-ground  prescribed 
burning. 

The  direction  in  the  Interagency  Fire 
Business  Management  Handbook  on 
hazard-duty  pay  also  tends  to  limit  the 
number  of  prescribed  fire  professionals. 
This  guidance  restricts  fire-related 
hazard  pay  to  activity  within  or  adjacent 
to  the  perimeter  of  an  uncontrolled 
wildfire,  even  though  prescribed  fire 
practitioners  are  exposed  to  as  much 
risk  if  not  more  than  firefighters  engaged 
in  suppressing  wildfire. 

Retirement  benefits  have  also  been  a 
factor  in  career  choices  involving 
prescribed  fire.  However,  the  BLM  has 
now  recognized  that,  based  on  5  CFR 
831.900  and  842.800.  prescribed  fire 
activity  qualifies  for  primary  coverage 
under  special  firefighter  retirement.  In 
some  agencies,  however,  it  is  still 
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considered  to  qualify  only  for  secondary 
coverage. 

To  provide  optimal  biological  benefit 
to  forests  and  rangelands,  the  timing 
and  intensity  of  prescribed  fire  should 
resemble  natural  occurrence. 
Historically,  fires  were  often  very  large; 
however,  current  land-ownership 
patterns  and  the  process  of  funding 
prescribed  fire  are  not  conducive  to 
replicating  this  process.  For  example,  it 
is  difficult  to  have  a  landscape-size 
project  without  involving  lands  of 
another  ownership,  and  there  are 
barriers  to  spending  agency  funds  on 
non-agency  lands.  And  the  system  does 
not  encourage  managers  to  plan  large 
projects  with  multiple  benefits  located 
entirely  on  agency  lands,  because 
participation  is  generally  limited  to 
those  program  areas  that  will  provide 
support  and  funding. 

Currently,  there  is  no  consistent 
method  to  determine  the  potential  for  a 
prescribed  fir*  to  escape,  nor  is  there  a 
mechanism  to  compare  the  values  at 
risk  from  an  escaped  fire  versus  those  at 
risk  by  continuing  to  exclude  fire.  When 
a  prescribed  fire  does  escape,  the  only 
way  a  private  property  owner  can  be 
compensated  more  than  $2,500  is  to 
pursue  a  tort  claim  against  the  Federal 
government.  To  prevail,  the  damaged 
party  must  prove  negligence  on  the  part 
of  the  agency.  This  ciimbersome  process 
leads  to  ill  will  between  the  managing 
agency  and  neighboring  landowners  and 
adversely  affects  cooperation. 

Managing  for  landscape  health 
requires  expansion  of  interagency 
prescribed  fire  programs.  Agencies  must 
make  a  commitment  with  highly 
qualified  people,  from  leader  to 
practitioner,  and  provide  funding 
mechanisms  to  conduct  the  program. 
Federal  agencies  must  foster  a  work 
force  that  understands  the  role  of  fire 
and,  at  the  same  time,  raise  the  level  of 
public  understanding.  Pubhc  opinion 
and  perception  may  limit  increases  in 
interagency  prescribed  fire  programs. 
Therefore,  continued  Federal  efforts  to 
work  collaboratively  with  and  educate 
private  landowners,  interest  groups,  and 
the  media  is  paramount.  Education 
efforts  should  focus  on  exposing  the 
public  to  accxirate  information  on  the 
social  and  economic  benefits  that  result 
when  prescribed  fire  is  used,  how 
natiu^l  resources  may  be  maintained, 
and  the  risks  involved,  including  those 
associated  with  not  taking  any  action. 
Total  implementation  may  require  that 
the  public  tolerate  some  smoke  and 
accept  a  certain  amount  of  fire  in  their 
environment  as  an  Investment  in  the 
long-term  health  of  the  land. 


Goal — Implementation 

Fire  is  accepted  as  a  critical  process 
in  a  fully  integrated  program  to  improve 
forest  and  rangeland  health.  Long-term 
public  safety  and  healthy  ecosystems 
are  maintained  through  the  use  of  fire 
on  all  ownerships.  Through  funding  and 
staffing,  agencies  support  a  significant 
increase  in  the  use  of  fire  as  a  resource 
management  tool  where  consistent  with 
integrated  land  management  plans  and 
maintenance  of  public  health. 

Actions 

Federal  agencies  will: 

•  Jointly  develop  programs  to  fund 
and  implement  an  expanded  program  of 
prescribed  fire  in  fire-dependent 
ecosystems. 

•  Facilitate  the  planning  and 
implementation  of  landscape-scale 
prescribed  bums  across  agency 
boundaries  and  seek  opportunities  to 
enter  into  partnerships  with  Tribal, 
State  and  private  land  managers  where 
appropriate. 

•  Conduct  all  prescribed  fire  projects 
consistent  with  land  and  resource 
management  plans,  pubhc  health 
considerations,  and  approved 
prescribed  bum  plans. 

•  Implement  tne  Na^'onal  Wildfire 
CoordinaUng  Group  (NWCG) 
interagency  prescribed  fire  qualification 
and  certification  system. 

•  Aggressively  pursue  the 
development  of  employee  attitudes  that 
support  long-range,  multi-resource 
management  viewpoints  through  the  use 
of  training,  performance  elements,  and 
experience. 

•  Seek  authority  to  eliminate  internal 
barriers  to  the  transfer  and  use  of  funds 
for  prescribed  fire  on  non-Federal  lands 
and  among  Federal  agencies. 

•  Seek  authority  or  provide 
administrative  direction  to  eliminate 
barriers  to  carrying  over  from  one  year 
to  the  next  all  funds  designated  for 
prescribed  fire. 

Goal — Capability    , 

Agencies  collectively  and 
cooperatively  maintain  an  organization 
that  can  effectively  plan  and  implement 
prescribed  fire  to  meet  resource 
management  objectives. 

Actions 

Federal  agencies  will: 

•  Train  and  maintain  a  qualified  and 
adequate  work  force  to  implement 
interagency  prescribed  fire  projects  and 
make  them  available  when  needed. 

•  Jointly  develop  simple,  consistent 
hiring  and  contracting  procedures  for 
prescribed  fire  activities. 

•  Work  with  the  Office  of  Personnel 
Management  to  acquire  authority  for 


hazard-differential  pay  to  comjjensate 
employees  exposed  to  hazards  while 
engaged  in  large-scale  or  complex 
prescribed  fire  activities. 

•  Clarify  that  prescribed  fire  positions 
qualify  for  primary  coverage  under 
si>ecial  firefighter  retirement  and  issue 
appropriate  guidance  to  field  offices. 

•  Make  optimum  use  of  available 
skills  to  ensure  adequate  focus, 
oversight,  and  safety  for  the  prescribed 
fire  program.  Methods  may  include: 
— Sharing  fwrsonnel  among  agencies. 
— Organizationally  consolidating  key 

fire  skills  within  and  among  agencies. 
— Minimizing  collateral-duty 
assignments  that  compromise  focus, 
overeight,  and  safety  in  the  prescribed 
fire  program. 

•  Jointly  manage  prescribed  fire  and 
suppression  resources  to  ensure 
accomplishment  of  both  activities 
concurrently. 

•  Explore  old  and  new  technologies 
that  may  reduce  the  labor-intensive 
nature  of  fire  activities. 
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Goal— Risk  Management/Support 

Agencies  within  the  Departments  of 
Agriculture  and  the  Interior  support 
employees  when  properly  planned  and 
conducted  prescribed  fire  projects  have 
unfavorable  outcomes. 

Actions 

•  Federal  agencies  will: 

— Jointly  develop  an  assessment  process 
that  estimates  the  probability  of 
success  and/or  failure  associated  with 
the  use  of  prescribed  fire  and 
evaluates  the  potential  positive  and 
negative  consequences.  As  a  part  of 
this  process,  the  effects  of  not 
conducting  the  project  will  also  be 
evaluated.  Research  will  support  this 
effort. 

— ^Jointly  establish  partnerships  and 
develop  tools  to  assess,  disclose,  and 
mitigate  risk  from  prescribed  fires. 

— Create  an  organizational  climate  that 
supports  employees  who  implement  a 
properly  planned  prescribed  fire 
program. 

— Relax  current  cumbersome, 
nonproductive  requirements  such  as 
daily  written  management 
certification  that  a  prescribed  fire  is 
burning  within  its  prescription. 

•  Secretaries  of  the  Interior  and 
Agriculture  will  seek  legislation 
allowing  rapid  reimbursement  for  non- 
Federal  losses  resulting  from  prescribed 
fires. 

Preparedness  and  Suppression 

Situation 

The  business  of  fighting  wildfires  is 
costly,  time-consuming,  and  often 


dangerous  to  firefighters  and  the  public. 
Wildfires  occur  unexpectedly  and  create 
an  emergency  in  which  firefighters  race 
to  minimize  harm  to  valuable  resources 
or  property.  Firefighters  can  contain  and 
limit  the  spread  of  wildfires  only  by 
preparing  well  ahead  of  time, 
thoroughly  examining  various 
possibilities  of  fire  numbers  and  sizes, 
and  developing  contingency  plans  to 
cope  with  them.  And  only  by  haVing 
adequate,  thoroughly  trained,  well- 
equipped  firefighters  can  fire 
suppression  be  carried  out  safely.  For 
the  past  ten  years,  an  average  of  67,043 
fires  have  started  each  year  on  Federally 
protected  wildlands,  burning  an  average 
of  2,749,029  acres,  an  area  slightly 
smaller  than  the  State  of  Connecticut. 
When  an  exceptionally  severe  fire  year 
occurs,  the  combined  fire  protection 
forces  of  Federal,  Tribal,  State,  and  local 
governments  are  challenged.  In  the  past 
ten  years,  1988.  1990.  and  1994  were 
considered  extreme  in  the  number  of 
acres  burned. 

In  1994,  the  Federal  agencies  with 
wildfire  responsibilities  estimate  that  95 
percent  of  wildfires  were  suppressed 
during  initial  attack  action. 
Nevertheless,  nearly  $1  billion  was 
spent  on  the  fires  that  escaped  initial 
attack,  and  the  nation  experienced  an 
enormous  loss  of  natural  resources, 
private  property.  With  the  loss  of  34 
firefighters,  it  was  a  tragic  year  for 
wildland  fire;  and  even  more  sobering  is 
that  without  the  commitment  to  safety 
demonstrated  by  firefighting  personnel 
throughout  the  nation,  our  losses  could 
have  been  even  greater.  Important 
lessons  were  learned,  including  an 
affirmation  that  agency  personnel  at  all 
levels,  and  not  just  those  directly 
involved  in  fire  suppression,  must  be 
committed  to  safety. 

It  is  estimated  that  presently  in  the  11 
western  states  there  are  20  to  30  million 
acres  of  Federal  lands  where  conditions 
are  ripe  for  extremely  intense, 
destructive  wildfires.  This  high  risk 
brings  with  it  the  potential  for  danger  to 
human  health  and  safety  and  for 
enormous  costs  and  economic  loss  as 
well  as  severe  damage  to  soils, 
watersheds,  wildlife,  and  flora.  Federal 
wildland  fire  protection  agencies  must 
continue  to  provide  resources  and  new 
technology  for  early  detection  and  quick 
suppression  of  fires.  To  not  do  so  would 
be  to  put  significant  public  and  private 
values,  as  well  as  human  lives,  at 
unacceptable  risk. 

The  purpose  of  wildfire  suppression 
is  to  minimize  damage  to  resources, 
property,  and  the  environment;  to 
minimize  expenditures  of  pubhc  funds 
for  effective  suppression,  based  on 


values  at  risk;  and  to  provide  for  the 
safety  of  firefighters  and  the  public. 

Following  the  tragic  loss  of  lives  in 
the  past  fire  season,  the  USDA-Forest 
Service  and  the  Bureau  of  Land 
ManagemMit  chartered  an  Interagency 
Management  Review  Team  (IMRT)  that 
focused  on  three  key  areas: 

•  Creating  a  "passion  for  safety" 
within  all  wildland  fire  suppression 
organizations  that  goes  beyond 
traditional  implementation. 

•  Emphasizing  the  importance  of 
agency  administrator  duties  and 
responsibilities  in  the  implementation 
of  safe  fire  management  policies, 
programs,  and  practices. 

•  Monitoring  performance  and 
accountability  of  all  personnel  involved 
in  fire  and  aviation  management 
activities.  This  includes  ensuring 
appropriate  skills  and  training  are 
acquired  by  administrators,  program 
managers  and  staff,  and  all  firefighting 
personnel. 

The  IMRT  report  includes  35 
recommendations  for  follow-up.  Many 
have  been  completed;  several  are  more 
complex  and  are  ongoing.  The  IMRT 
will  complete  its  work  June  30,  1995, 
but  individual  work  groups  will 
continue  with  ongoing  projects  until 
they  are  completed.  A  significant 
outcome  of  this  focus  on  firefighting 
safety  was  a  joint  statement  by  the 
Secretaries  of  Agriculture  and  the 
Interior  in  May  of  1995: 

We  are  committed  to  "Zero  Tolerance"  of 
carelessness  and  unsafie  actions.  The 
commitment  to  and  accountability  for  safety 
is  a  joint  responsibility  of  firefighters, 
managers,  and  administrators.  No  resource  or 
property  values  are  worth  endangering 
people.  All  land  management  plans  and  all 
suppression  plans  and  actions  must  reflect 
this  commitment.  Individuals  must  be 
personally  committed  and  resp)onsible  for 
their  own  performance  and  accountability. 

The  task  of  preparing  for  and 
suppressing  fires  has  been 
accomplished  through  the  excellent 
cooperation  of  all  fire  suppression 
organizations.  With  shrinking  budgets 
and  work  forces  and  more  challenging 
fire  situations,  this  cooperation  and 
coordination  among  Federal  and  non- 
Federal  fire  protection  organizations 
becomes  even  more  essential  to  provide 
the  fire  protection  capability  the  public 
expects. 

The  Interagency  Management  Review 
Team's  findings  included  the  following: 

The  five  Federal  wildland  fire  agencies 
have  each  adopted  separate  fire  management 
planning  systems.  These  systems  fall  into 
two  basic  categories:  (1)  Optimization  models 
(used  by  PS,  BLM.  and  BIA)  and  (2) 
allocation  models  (used  by  NPS  and  FWS). 
Each  approach  has  strengths  and  weaknesses. 


Three  major  weaknesses  shared  by  lx>th 
approaches  are  the  focus  on  single-agency 
initial  attack,  the  inability  to  adequately 
assess  the  role  of  non-market  or  non- 
commodity  values  at  risk,  and  the  inability 
to  adequately  address  "non-normal" 
conditions.  Nevertheless,  the  systems 
ciurently  provide  the  principal  source  of 
information  for  budget  planning  and  for 
organizational  configurations  in  each  agency. 

The  single-agenc>'  focus  and  contrasting 
approaches  of  the  various  systems  have 
precluded  effective  interagency  planning,  for 
both  initial-  and  extended-attack  situations 
and  for  geographic-area  and  national-level 
resources.  The  lack  of  capability  to  address 
non-market  values  has  hampered  the  ability 
of  the  fire  management  programs  to  provide 
an  organization  that  accounts  for  all 
resources  and  inhibits  cross-agency 
comptarisons. 

While  each  agency  has  been  making 
modifications  and  improvements  to  their 
own  systems  over  the  years,  discussion  has 
t>egun  within  the  interagency  fire  community 
to  commission  a  new-generation  system  that 
can  be  used  by  all  agencies  (including  States) 
and  that  addresses  the  full  range  of  fire 
management  planning  issues.  In  Noveml)er 
1993  the  National  Wildfire  Coordinating 
Group  (NWCX^)  initiated  an  exploratory  study 
of  developing  such  a  system. 

A  next-generation  fire  management 
planning  system,  usable  by  all  agencies  and 
States,  would  greatly  enhance  the  ability  to 
analyze  the  full  range  of  planning  issues  and 
provide  a  more  efficient  and  effective 
interagency  fire  protection  organization.  Fire 
management  planning  systems  must  address 
the  role  that  fuels  management  and 
protection  of  adjacent  lands  and  structures 
plan  in  fire  protection  planning.  Efforts  to 
develop  such  a  system  should  move  forward 
as  a  priority  effort  in  the  interagency 
community  through  the  NWCC. 

— ^Taken  from  the  report  of  the 

Interagency  Management  Review 

Team,  October  1994. 

This  action  will  facihtate  the 
interchange  of  forces  for  suppression 
and  create  a  totally  mobile  Federal  fire 
force. 

In  addition  to  the  need  for 
standardization,  there  are  a  number  of 
existing  policies  and  procedures  that 
hinder  all  agencies'  efforts  to  become 
more  effective  in  preparedness  and 
suppression.  Some  of  those  are 
operaticyial  and  some,  such  as  budgeting 
and  personnel  practices,  are 
administrative.  In  some  cases,  agencies 
are  individually  attempting  to  solve 
these  problems  or  at  least  temporarily 
fix  them  season  to  season.  However,  it 
'  is  critical  that  Federal  wildland  fire 
management  agencies  work  together  to 
arrive  at  common  solutions. 

Some  minor  differences  in  budget 
processes  among  agencies  inhibit  full 
cooperation.  Perhaps  the  most 
important  issue  is  the  separate  funding 
requests  for  seasonal  severity  funding, 
where  coordinated  planning  and 
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funding  for  pre-positioning  resources  on 
a  local  basis  is  a  critical  part  of 
preparedness.  Differences  in  the  use  of 
emergency  firefighting  appropriations 
among  agencies  also  inhibit  cooperation 
on  prescribed  fire  actions.  In  addition, 
a  budget  problem  common  among 
Federal  agencies  and  a  barrier  to  full 
effectiveness  in  fire  suppression  is  that 
fire  organizations  are  often  funded  at 
less  than  the  Most  Efficient  Level  (MEL) 
for  preparedness.  This  requires  shifting 
funds  from  emergency  suppression  to 
pre-positioning  resources. 
Standardization  of  budget  processes  and 
solution  of  some  of  these  budget  barriers 
would  help  to  incrementally  improve 
fire  suppression. 

A  few  cvirrent  personnel  policies  have 
an  adverse  effect  on  Federal  employees' 
pay  while  on  a  fire.  As  a  result, 
employees  are  not  always  interested  in 
supporting  the  fire  suppression  mission 
of  the  agencies.  In  some  geographic 
areas,  primarily  Cahfomia.  the  annual 
wage  of  entry-level  Federal  firefighters 
is  lower  than  State  and  local  firefighter 
salaries.  Federal  agencies  are  training 
firefighters  only  to  lose  qualified  people 
to  other  fire-service  agencies.  And  the 
Fair  Labor  Standards  Act  creates 
disparity  in  pay  between  exempt  and 
nonexempt  employees.  In  addition,  the 
poUcy  for  hiring  temporary  employees 
is  ciunbersome  and  time  consuming; 
these  short-term  employees  have  a 
restricted  work  year  and  in  many 
geographic  areas  are  not  on  the  rolls 
long  enough  for  the  agencies  to  provide 
necessary  training  prior  to  the  fire 
season. 

Preparedness  planning  is  critical  to 
ensure  that  imminent  fire  situations  are 
recognized,  an  appropriate  level  of  fire 
protection  is  provided  in  support  of 
land  and  resource  management  goals 
and  objectives,  and  that  appropriate 
priorities  are  estabUshed  and  actions 
taken.  The  absence  of  carefully 
developed  and  specific  preparedness 
plans  frequently  results  in  poor 
decisions  that  lead  to  costly  operational 
mistakes  or  unsafe  practices  during 
emergency  situations.  In  contrast,  well- 
prepared  fire  suppression  plans 
generally  result  in  smaller  fires  that  are 
less  costly  to  suppress  and  cause 
minimal  damage  to  property  and  natural 
resources. 

Reorganization  and  downsizing  efforts 
are  compelling  Federal  agencies  to  look 
at  new  ways  to  accomplish  their 
programs,  including  firefighting. 
Retirements  and  organizational  changes 
have  changed  the  demographics  and 
experience  levels  within  the  fire 
program.  In  some  cases,  agency 
administrators  and  fire  management 
officers  do  not  have  the  same  level  of 


experience  in  fire  management  oversight 
as  did  their  predecessors.  Managers  are 
often  not  rewarded  for  success  or  given 
incentives  to  improve.  Further,  the 
demands  created  by  more  complex 
natural  resource  issues  and  multiple 
program  priorities  have  diverted 
administrators'  attention  away  from  the 
fire  management  program.  Lack  of 
oversight  and  attention  to  preparedness 
can  result  in  crisis  decision  making. 
When  fires  become  emergencies,  public 
and  political  pressures  may  take 
precedence  over  suppression  plans  that 
are  based  on  values  at  risk. 

Values-at-risk  estimates  have  been 
commonly  used  to  determine  strategies 
for  large-fire  suppression.  Only  losses  in 
values  have  been  considered  in  these 
calculations,  because  in  the  suppression 
operations,  the  objective  as 
predetermined  in  land  use  plans  is  to 
put  the  fire  out  at  the  least  total  cost, 
which  is  the  value  of  the  resources 
(values  at  risk)  plus  suppression  costs. 
While  fire  benefits  have  been 
considered  in  planning  the  fire  forces 
for  budget  allocations,  positive  benefits 
of  fires  have  not  been  factored  into  the 
formulation,  or  choice,  of  suppression 
strategies. 

Use  of  values  at  risk  in  fire 
suppression  has  not  been  consistent 
across  agencies,  and  the  definition  is  too 
narrow  without  considering  fire  benefits 
as  well.  As  mentioned  above,  in  some 
cases  it  has  been  disregarded  entirely. 
These  practices  contribute,  sometimes 
significantly,  to  inflated  fire  suppression 
costs.  The  values  at  risk  concept  needs 
to  be  revised  to  reflect  present 
recognition  of  the  positive  benefits  of 
fire  as  compatible  with  agency  land  use 
objectives,  as  well  as  the  need  for  a 
broader  range  of  strategic  suppression 
alternatives  for  large  fires  to  hold  costs 
in  check  and  recognize  Umits  of 
firefighting  resources. 

Standard  criteria  have  been 
established  to  guide  fire  suppression 
priorities.  These  are  based  on  the 
potential  for  the  fire  to  destroy:  (1) 
Hiunan  Ufe.  (2)  property,  and  (3) 
resource  values.  Human  life  remains  the 
first  priority;  however,  a  rigid  second 
priority  of  property  over  natural 
resource  values  is  being  questioned  by 
fire  managers.  It  does  not  allow  for 
flexibility  to  consider  low-value 
prop)erties  relative  to  higher-valued 
natural  resources.  And  property 
protection  as  a  rigid  priori^  is  a 
significant  contributor  to  inflated 
suppression  costs  as  well  as  increased 
size  of  wildfires  when  limited 
suppression  resources  are  concentrated 
to  protect  property.  More  flexibiUty  is 
needed  to  assess  the  relative  values 


between  property  and  natural  resources 
in  order  to  achieve  economic  efficiency. 

The  need  for  better  advance 
preparation  and  more  effective 
suppression  has  never  been  greater.  The 
overall  efficiency  and  effectiveness  of 
the  Federal  wildland  fire  protection 
effort  can  be  improved  through 
consistency  and  better  coordination. 
FoUcies  and  practices  that  have  been 
tested  and  foimd  to  be  inadequate  can 
be  improved  through  some  very  specific 
actions. 

Goal— Safety 

Federal  employees  are  committed  to 
"Zero  Tolerance"  of  carelessness  and 
unsafe  actions. 

Actions 

•  Federal  agencies  will  support  and 
enforce  direction  by  the  Secretaries  of 
the  Interior  and  Agriculture  that: 

— Safety  comes  first  on  every  fire,  every 
time. 

— ^The  Ten  Standard  Fire  Orders  are 
firm.  We  don't  break  them;  we  don't 
bend  them. 

—All  firefighters  have  the  right  to  a  safe 
assignment. 

— Every  firefighter,  every  fireline 
supervisor,  every  fire  manager,  and 
every  agency  administrator  has  the 
responsibility  to  ensure  compliance 
with  established  safe  firefighting 
practices. 

•  Federal  agencies  will  adopt  a  poUcy 
that  is  consistent  with  the  Secretaries' 
direction  for  fire  management  safety. 

Goal— Values  At  Risk 

Federal  agencies  maintain 
preparedness  planning  and  suppression 
programs  that  prevent  imacceptable  loss 
from  fire  by  implementing  consistent 
strategies  based  on  estimates  of 
suppression  costs  and  damages  together 
with  benefits  that  may  resuh  from 
wildfire. 

Actions 

Federal  agencies  will: 

•  Jointly  redefine  values  at  risk  and 
clarify  measures  of  damage  and  benefits 
that  may  result  from  fire.  This  will  be 
incorporated  into  mobilization  guides 
and  action  plans  and  inserted  into  all 
national  training. 

•  Include  risk  assessment  in 
preparedness  planning,  with  firefighter 
safety  as  a  primary  component. 

•  Complete  fire  preparedness  plans 
utiUzing  an  interagency  approach  that 
incorporates  values  at  risk  and  benefits 
to  resources,  consistent  with  land  and 
resource  management  plans. 

•  Consider  a  full  range  of  suppression 
strategies  that  incorporates  estimated 
damage  and  benefits  to  resources. 


consistent  with  land  and  resource 
management  plans. 

•  ciocument  values  at  risk  and 
benefits  to  resoim:es  in  the  Escaped  Fire 
Situation  Analysis  to  determine  the 
most  appropriate  suppression  strategy. 
based  on  the  availability  of  suppression 
forces. 

•  Renegotiate  State  and  local 
cooperative  fire  agreements  in  the 
wildland/ urban  interface  to  clarify 
protection  responsibilities. 

•  Establish  protection  priorities  that 
allow  an  evaluation  of  relative  values  at 
risk  for  property  and  natural  resources. 

Goal — Preparedness 

Federal  agencies  maintain 
preparedness  and  suppression  programs 
that  ensure  appropriate  protection  from 
fire.  Agencies  take  special  preparedness 
actions  on  a  case-by-case  basis  in  local 
geographic  areas  that  have  unusually 
severe  fire  danger. 

Actions 

Federal  agencies  will: 

•  Emphasize  case-by-case  special 
preparedness  actions  to  ensure  timely, 
safe,  and  cost-effective  response  to 
unusually  severe  fire  potential. 

•  Clearly  establish  the  organization's 
mission  and  clarify  managerial  and 
employee  responsibilities  in  fire 
suppression  and  support  activities. 

•  Pre-position  resources  on  an 
interagency  basis  as  needed. 

•  Develop  interagency  preparedness 
plans  that  specifically  include: 

— Systems  for  gathering  information 
necessary  to  make  timely  fire 
management  decisions,  including  fuel 
conditions  and  weather. 

— Analysis  and  decision-making 
processes  that  consider,  on  an 
interagency  basis,  existing  and 
potential  fire  severity;  suppression 
resource  commitment  and 
availability;  prescribed  fire  activity; 
environmental,  social  and  p>oIitical 
concerns;  and  other  pertinent  factors. 

— Actions  to  be  taken  at  each  level  of 
preparedness. 

— Actions  to  provide  increased 
suppression  capability  as  the  fire 
season  develops,  including  accessing 
additional  resoiut:es,  pre-positioning 
resoiuces,  and  training  emergency 
firefighters. 

— A  process  for  delineating  actions  to  be 
taken  when  increased  suppression 
capability  is  not  an  option. 

— A  process  for  identifying  the 
appropriate  level  of  prescribed  fire 
activity,  taking  into  account  the 
potential  impact  on  suppression 
resources. 

— A  process  for  coordinating  actions 
among  cooperating  agencies  and 


promptly  transmitting  decisions  to  all 
affected  parties,  including  adjacent 
units  and  cooperators. 
— A  process  for  preparedness  reviews 
and  follow-up  evaluation  of  decisions 
and  results. 

Goal — Protection  Capability 

Federal  agencies  maintain  sufficient 
capability  for  suppression  through 
interagency  staffing  and  by  removing 
administrative  barriers  to  hiring  and 
retaining  qualified  personnel. 

Actions 

•  Federal  agencies  will: 
— Examine  and  ensure,  on  an 

interagency  basis,  employee 
availability  at  each  organizational 
level,  based  on  fire  qualifications  and 
other  skills  necessary  for  incident 
management. 
— ^Develop  and  utilize  to  the  maximum 
extent  possible  the  concept  of  closest 
initial  attack  forces  and  interagency 
staffing  for  fire  suppression  to 
optimize  the  use  of  the  Federal  and 
non-Federal  work  force. 

•  Federal  agencies  will  collaborate 
with  the  Office  of  Personnel 
Management  and  Congress  to  effect 
changes  to: 

— ^The  Fair  Labor  Standards  Act  to 
remove  exempt/nonexempt  status  of 
Federal  employees  during  emergency 
incident  management  assignments. 

— The  hiring  practices  for  temporary 
employees,  which  currently  limit 
opportimities  to  hire  and  retain  a    . 
highly  qualified  seasonal  work  force. 

Goal — Standardization 

Federal  agencies  improve  upon 
existing  preparedness  and  suppression 
programs  by  further  integration  of 
firefighting  operations  and  by 
standardizing  budget  planning 
processes,  budget  management,  and  fire 
training. 

Actions 

Federal  agencies  will: 

•  Develop  a  standard  interagency 
budget  and  staffing  process  which  will 
result  in  the  most  economically  efficient 
organization  (Most  Efficient  Level). 

•  Implement  adequate  wildland  fire 
suppression  qualification  standards, 
criteria,  and  certification  procedures, 
utilizing  the  National  Wildfire 
Coordinating  Group  (NWCG)  to 
facilitate  acceptance  and  adherence  to 
the  standards  by  all  incident 
management  personnel  in  the  fire 
service. 

•  Staff  existing  and  future  fire 
management  vacancies  with  people  who 
possess  the  requisite  knowledge,  skill. 


ability,  and  commitment  to  accomplish 
the  total  fire  management  mission. 

•  Recognize  and  reward  success  in 
interagency  preparedness. 

WildlandAJrban  InterEace  Protection 

Situation 

Each  time  someone  moves  a  mobile 
home  into  the  forest  or  builds  a  bouse 
with  a  cedar-shingle  roof  in  the 
foothills,  a  wildlond/uiban  interface  is 
created  and  a  potentially  dangerous 
situation  grows  even  larger.  That 
seemingly  simple  interface  puts 
complex  demands  on  Federal  fire 
resources  unlike  anywhere  else  on  the 
American  landscape. 

Wildland/urt)an  interface  protection 
is  important  to  the  Federal  government 
because  Federally  managed  lands  are 
often  located  adjacent  to  private  lands. 
In  these  areas,  Federal  wildland 
firefighters  are  often  called  upon  to 
assist  local  agencies.  In  some  cases. 
Federal  agencies  are  the  only  source  of 
fire  protection.  If  Federal  fire  resources 
were  unlimited,  this  would  not  be  a 
problem.  But  with  limited  amounts  of 
money,  time,  equipment  and  people,  a 
fire  burning  in  the  interface  demands 
that  America  protect  its  scattered 
structures  at  the  huge  sacrifice  of 
natural  resources  elsewhere.  Ultimately, 
the  Federal  government  pays  the  bills 
when  fire  events  exceed  local  capability, 
either  as  disaster  assistance  or  relief 
through  the  Federal  Emergency 
Management  Agency  (FEMA).  This 
represents  a  significant  fiscal  liability  to 
the  Federal  treasury  and  to  State  and 
local  coffers  as  well.  In  addition, 
Federal  response  in  the  interface 
"spreads  Federal  firefighters  thin"  and 
places  them  in  situations  for  which  they 
may  not  be  adequately  trained  or 
equipped. 

Recent  fires  such  as  the  1994  Tyee  fire 
in  Washington,  the  1994  Chicken  and 
Blackwell  complexes  in  Idaho,  the 
southern  California  fire  siege  of  1993, 
and  the  1991  Oakland  Hills  fire  are  clear 
examples  of  the  complexity  of 
protecting  the  wildland/urban  interface. 
Although  recent  events  occurred  in  the 
West,  nearly  every  State  has 
experienced  wildland/urban  interfece 
fire  losses. 

The  interface  has  become  a  major  fire 
problem  that  will  escalate  as  the  nation 
moves  into  the  21st  centiuy.  People 
continue  to  move  from  urban  areas  to 
rural  areas.  These  new  wildland/urban 
immigrants  give  little  thought  to  the 
wildfire  ha^rd  and  bring  Mdth  them 
their  expectations  for  continuation  of 
urban  emergency  services.  The  National 
Fire  Protection  Association  (NFPA) 
estimates  that  since  1985  more  than 
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9,000  homes  have  been  destroyed  by 
wildfire  and  many  people  have  died,  hi 
1994  it  is  estunated  that  30-50%  of  all 
Federal  wildland  fire  suppression 
dollars  were  spent  in  protecting  the 
wildland/urban  interfece. 

Reports  such  as  the  National 
Commission  on  Wildfire  Disasters 
Report  (1993)  and  Fire  In  Rural  America 
(1992)  document  the  changing 
demographics  from  luhan  areas  to  rural 
areas.  There  is  Umited  data  to  quantify 
the  extent  of  the  current  or  projected 
growth  in  the  wildland/urban  interface, 
however,  it  is  clear  from  recent  episodes 
that  losses  will  continue  to  increase  in 

the  future. 

The  fire  protection  problems  in  the 
wildland/urban  interface  are  very 
complex,  and  many  barriers  must  be 
overcome  to  address  them.  These 
barriers  include  legal  mandates,  zoning 
regulations,  building  codes,  basic  fire 
protection  infrastructure,  insurance/fire 
protection  rating  systems,  and  offset  or 
local  mutual-aid  agreements.  Political, 
social  and  psychological  factors  further 
complicate  the  problems.  Obviously, 
there  is  no  one  simple  solution. 

The  autonomy  of  Federal  agencies 
contributes  to  inconsistent  and 
sometimes  conflicting  policies  and 
practices.  Federal,  Tribal.  State,  and 
focal  agencies,  as  well  as  the  private 
sector,  are  all  attempting  to  tackle  the 
wildland/urban  interface  protection 
issue.  They  have  created  numerous 
reports,  reviews,  and  mitigation  plans. 
So  far  these  have  only  revealed  how 
fragmented  and  sometimes  inconsistent 
the  various  approaches  are,  and  few 
have  had  the  corporate  and  political 
will  to  carry  out  solutions. 

The  ability  of  the  Federal  agencies  to 
provide  centralized  leadership  for 
solving  the  interface  problem  is 
complicated  because  responsibilities 
extend  beyond  the  Departments  of  the 
Interior  and  Agriculture.  The  Federal 
Emergency  Management  Agency 
(FEMA)  and  U.S.  Fire  Administration 
(USFA)  are  also  directly  responsible  for 
post-disaster  assistance  and  training, 
respectively,  and  the  Environmental 
Protection  Agency  (EPA)  has  regulatory 
responsibility  concerning  air  quality, 
smoke  management  and  other 
environmental  issues. 

But  there  is  no  central  coordination, 
and  there  is  no  single  policy  that  clearly 
defines  the  Federal  land  manager's  role 
or  requires  agencies  to  take  consistent 
actions  in  the  wildland/urban  interface. 
Only  the  National  Park  Service  and 
Bureau  of  Indian  Affairs  have  specific 
structure  protection  responsibility,  and 
only  for  their  facilities  on  their  lands. 
Current  Federal  agency  mission 
statements  and  operational  policies  vary 


and  generally  restrict  activity  within 
these  areas.  As  a  result.  Federal  land 
managers  and  fire  personnel  are 
confused  about  their  role  and  are 
inadequately  trained  and  equipped,  but 
in  practice  they  are  expected  to  provide 

accjctATICO 

Confusion  and  debate  over  the  role  of 
Federal  land  management  agencies  in 
the  wildland/urban  interface  is  a  barrier 
to  effective  fire  protection  and  hampers 
solution.  This  was  validated  by  pubUc 
comments  received  during  the  pubfic 
scoping  process  for  this  policy  review 
and  is  apparent  in  current  policies  of 
the  Federal  land  management  agencies. 
Agency  administrators'  views  on  this 
issue  cover  the  entire  spectrum  from 
"the  Federal  government  has  no 
business  in  the  urban  interface"  to 
"Federal  involvement  is  essential  in  the 
interface."  While  the  debate  is 
rhetorical,  this  causes  confusion  and 
operational  inconsistency  both  before 
and  during  suppression  efforts. 

The  current  Federal  wildland/urban 
interface  policy  is  unclear  and  is  limited 
to  providing  emergency  assistance  and 
cooperating  in  prevention  efforts.  But 
the  public,  homeownere.  and  elected 
officials  generally  have  a  broader 
perception  of  Federal  responsibility  and 
would  oppose  Federal  government 
withdrawal  from  the  wildland/urban 
interface. 

Federal  policy  that  protection 
priorities  are  (1)  life.  (2)  property,  and 
(3)  resources  limits  flexibility  in 
decision  making  when  a  wildfire  occurs. 
Federal  agencies'  capability  to  address 
their  resource-protection 
responsibilities  outside  of  the  interface 
is  weakened  by  commitment  of 
firefighting  resources  before  and  during 
wildland/iut>an  interface  fires. 
Firefighter  safety  is  threatened  as 
training  and  equipment  capabilities  are 
exceeded.  In  addition,  after-action 
reports  and  post-incident  debriefings 
indicate  fire  suppression  resources 
assigned  to  wildland/urban  interface 
fires  are  often  "over-mobiUzed"  and 
underutilized. 

The  Federal  land  management 
agencies  consider  themselves  to  be  the 
premier  fire  suppression  organization  in 
the  world  (Forest  Service  Strategic 
Assessment,  1994).  This  is 
demonstrated  through  development  of 
training  material  and  pubUc  fire 
prevention  activities  related  to  the 
wildland/urban  interface  and  results  in 
delivery  of  a  conflicting  message  about 
Federal  protection  responsibilities  as 
compared  with  the  responsibilities  of 
State  and  local  governments.  Federal 
fire  forces  in  the  wildland/urban 
interface  often  operate  beyond  the  role 
of  wildfire  perimeter  control.  Also, 


operations  in  the  wildland/iuban 
interface  are  not  always  well  organized 
and  safe  due  to  inconsistent 
qualifications,  performance  standards, 
and  experience  among  local.  State,  and 
Federal  agencies  and  Tribes. 

Concerns  over  home  rule  and  States' 
rights  dictate  that  the  primary 
responsibiUty  for  wildland/xirban 
interface  fire  prevention  and  protection 
must  he  with  homeowners  and  State 
and  local  governments.  This  primary 
responsibility  would  be  carried  out  in 
partnership  with  the  Federal 
government  and  private  sector. 
However,  there  are  few  State  and  local 
incentives  to  address  the  moimting  risks 
and  increasing  hazards  in  the  interface. 
/Uid  providing  incentives,  such  as  tax 
credits  for  mitigating  fire  hazards,  to 
those  who  choose  to  Uve  in  the 
wildland/urban  interface  sends  a  mixed 
message  to  the  public.  This  double- 
edged  message  is  that  while  we 
discourage  development  in  the 
wildlanc&urban  interface  we  are  willing, 
through  mitigation  tax  credits,  to  pay 
homeowners  to  take  care  of  their 

problem. 

Local  incentives  to  property  owners. 
State  and  local  organizations,  and  the 
private  sector  do  appear  to  be  an 
effective  way  to  reduce  the  overall 
exposure  of  the  Federal  government  in 
the  wildland/urban  interface.  But  the 
Federal  government  has  few 
mechanisms  to  encourage  incentives  to 
resolve  the  problems  in  these  areas. 
Current  Federal  grants  are  effective  as 
far  as  they  go.  For  example, 
approximately  $10  million  is  provided 
annually,  primarily  through  the  Forest 
Service  State  and  Private  Forestry 
Programs  to  State  and  local  fire 
organizations  to  improve  basic  services, 
equip  engines,  and  enhance 
communication  systems.  However,  the 
amount  is  too  small  to  address  the 
magnitude  of  the  problem,  and  Federal 
funding  is  not  consistently  distributed 
to  State  and  local  agencies  with 
operational  responsibilities  in  the 
wildland/urban  interface. 

While  the  Federal  agencies  have 
authority  to  seek  reimbursement  for  fire 
suppression  services  in  the  wildland/ 
urban  interface,  the  probability  of 
successful  collection  is  extremely  low 
because  of  a  myriad  of  broad  tort  laws 
related  to  responsibility  and  negligence, 
existing  State  fire  laws  regarding  point 
of  fire  origin  and  determination  of 
suppression  responsibility,  and  other 
legal  issues  such  as  what  constitutes 
reasonable  action  and  appropriate 
hazard  mitigation. 

In  general,  the  public  does  not 
perceive  a  risk  from  fire  in  the 
wildland/urban  interface.  Property 


owners  believe  that  insurance 
companies  or  disaster  assistance  will 
always  be  there  to  cover  losses.  When 
people  beheve  the  government  will 
protect  them  from  natural  hazards,  the 
damage  potential  of  a  catastrophic  event 
increases.  Fire  prevention  efforts, 
official  pronouncements,  and  media 
depictions  of  imminent  risk  have  been 
shown  to  have  little  effect  on  those  in 
danger.  The  effects  of  public  education 
efforts  have  not  been  significant  when 
compared  to  the  need.  Unless  a 
catastrophic  event  occiu^,  wildland/ 
urban  interface  protection  issues 
generate  little  interest.  There  is  a 
widespread  misconception  by  elected 
officials,  agency  managers,  and  the 
public  that  wildland/urban  interface 
protection  is  solely  a  fire-service 
ccncem. 

Insurance  companies  may  be  in  a 
position  to  provide  the  largest  economic 
incentive  to  address  issues  locally 
through  a  change  in  the  existing  rating 
criteria  and  by  supporting  prevention  or 
hazard  mitigation  activities.  The  follow- 
up  evaluation  and  report  on  the  1991 
Oakland  Hills  Fire  suggested  that  a" 
combination  of  fire  protection 
infrastructure  and  insurance  rating 
criteria  contributed  to  the  disaster. 

There  is  poor  communication  within 
and  between  the  insurance  industry  and 
fire  service  organizations.  The  insurance 
industry  does  not  fully  imderstand 
wildland/urban  interface  problems,  and 
the  public  and  the  fire  service  do  not 
understand  the  role  of  the  insurance 
industry  in  the  interface.  Insurance 
Service  Offices/Commercial  Risk 
Services  (ISO/CRS)  rating  criteria  do  not 
reflect  wildland/urban  interface  hazards 
or  protection  needs  at  specific  risk 
locations.  However,  there  is  simply  no 
reason  for  structural  fire  departments  to 
change  protection  standards  bom  small- 
scale,  single-incident  fires  to  large-scale, 
area-based  fires. 

The  current  fire  protection 
infrastructure,  such  as  roads  and  water- 
delivery  systems,  is  inadequate  to 
protect  property  and  resources  during 
fast-moving  wildfires,  but  the  cost  of 
changing  the  existing  infrastructure 
would  be  staggering.  State  and  local  fire 
protection  organizations  are  not 
adequately  funded  to  provide  the  level 
of  protection  necessary  on  private  lands. 
Most  structure  loss  occurs  in  the  first 
few  hours  of  an  incident,  attributable  to 
a  lack  of  mitigation  such  as  the  use  of 
combustible  building  materials  and 
having  trees  and  grass  growing  right  up 
to  buildings. 

Because  fire  risk  constitutes  only  a 
portion  of  the  homeowner's  insurance 
cost,  premium  reductions  are  not 
necessarily  the  answer.  Insurance 


companies  can,  however,  help  with 
education,  improvements  in  building- 
code  rating  systems,  and  revised 
protection  criteria  in  the  wildland/ 
urban  interface.  Antitrust  laws  prohibit 
insurance  companies  from  working 
together  to  establish  minimum 
insurance  requirements,  and  in  some 
States,  laws  such  as  the  Fair  Access  to 
Insurance  Requirements  Plan  (FAIR) 
give  homeowners  access  to  insurance 
coverage  generally  without  regard  to  the 
wildland/urban  interface. 

Current  organized  data  (including 
hazard  mapping)  does  not  reflect 
wildland/urban  interface  loss  exposure. 
Without  a  consistent  process  that 
assesses  wildland/urban  interface 
hazard  and  risk,  it  is  difficult  to  identify 
appropriate  mitigation  measures.  State 
and  local  communities  perceive 
determination  of  risk  as  a  local  issue. 
Because  lost  homes/structures  are 
replaced  by  national  insurance 
companies  and  Federal  Disaster 
Assistance  comes  regardless  of  whether 
appropriate  mitigation  measures  were 
taken  to  offset  risk,  there  is  no  incentive 
to  improve  protection  in  the  wildland/ 
urban  interface.  What's  more, 
developers,  builders,  and  property 
owners  generally  oppose  standards 
because  they  fear  potential  building 
restrictions  and  higher  costs. 

Current  protection  programs  and 
policies  do  not  include  all  urban  and 
wildland  fire  protection  entities  with 
statutory  responsibility,  which  has  led 
to  inefficiencies  in  training  and 
operations.  Wildland  suppression 
resources  are  often  diverted  to  protect 
property  with  less  value  than  adjacent 
or  intermixed  natural  resources,  and  the 
safety  of  wildland  fire  personnel  is 
compromised.  Performance 
quahfications  in  the  wildland/urban 
interface  are  divided  between  the 
structural  and  wildland  certification 
systems,  resulting  in  inconsistencies. 

Partially  because  of  fire  prevention 
campaigns  like  Smokey  Bear,  the  pubUc 
generally  views  all  fire  as  bad. 
Structural  fire  prevention  activities  do 
not  reflect  the  beneficial  role  of  fire  in 
the  ecosystem  and  send  conflicting 
messages  to  the  public.  However,  there 
are  excellent  examples  of  successful 
programs,  such  as  the  Sierra  Front 
Cooperative,  which  demonstrate  the 
value  of  prevention  efforts  when 
combined  with  property-owner  support 
to  mitigate  hazards  within  the  wildland/ 
urban  interface. 

Current  Federal  wildland/urban 
interface  fire  policy  does  not  lay  out  a 
clear,  consistent,  and  unified  role  for  the 
Federal  land  managing  agencies. 
Consequently,  some  Federal  agencies 
perceive  they  bear  the  heaviest  burden 


in  mutual-aid  relationships.  Some 
administrators  enter  into  agreements 
committing  Federal  firefighters, 
equipment,  and  money  without 
understanding  the  implications  of  their 
actions.  Still  others  are  confused  about 
the  difference  between  Federal  mutual- 
aid  assistance,  offset-protection 
agreements,  and  Federal  Emergency 
Management  Agency  (FEMA)  financial 
assistance  to  States  on  declared  major 
fire  disasters. 

The  key  to  solving  the  total  wildland/ 
urban  interface  problem  rests  with 
development  of  a  unified,  collaborative 
partnership  among  Federal  agencies. 
Tribes,  States,  local  governments,  and 
private  industry.  This  fire  protection 
and  prevention  issue  cannot  be  solved 
by  any  one  entity  acting  independently. 
This  partnership  should  identify  and 
map  hazards  and  fuels,  conduct  a 
national  fire  insurance  feasibility 
review,  and  establish  mitigation  grant 
mechanisms  for  local  communities. 
Meanwhile,  these  long-term  issues  do 
not  preclude  Federal  agencies  from 
developing  a  consistent  policy  for 
wildland/urban  protection  on  the  lands 
that  they  administer. 

Goals — Responsibility 

•  Wildland/urban  interface  pohdes 
are  consistent  among  Federal  agencies. 

•  Federal  agencies  address  wildland/ 
urban  interface  protection  needs 
occurring  on  Federal  lands  through 
interagency  planning  and  analysis 
across  agency  boundaries. 

•  Uniform  Federal  wildland/urban 
interface  fire  protection  policy  promotes 
partnerships  with  Tribes,  State  and  local 
agencies,  and  the  private  sector. 

Actions 

Federal  agencies  will: 

•  Adopt  a  policy  that  establishes  the 
operational  role  of  Federal  agencies  in 
the  wildland/urban  interface. 

•  Identify  and  fund  fuels  management 
and  prescribed  fire  programs  on  Federal 
lands  adjacent  to  wildland/urbair 
interface  areas. 

•  Reassess  the  proper  fonmi  for 
addressing  wildland/urban  interface 
issues  upon  completion  of  the 
Stakeholder  Input.  Consensus,  and 
Action  Process.  This  may  include: 
— Expanding  representation  on  the 

CTurent  wildland/urban  task  group 
that  reports  to  the  National  Wildfire 
Coordinating  Group  (NWCG). 
— Revising  membership  in  NWCG  itself 
to  include  a  representative  of  entities 
involved  with  wildland/urban 
interface  issues  (e.g.,  professional 
organizations  such  as  the 
International  Association  of  Fire 
Chiefa,  International  Association  of 
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Fire  Fighters,  International  Society  of 
Fire  Service  Instructors,  National 
Volunteer  Fire  Council.  Insurance 
Institute  for  Property  Loss  Reduction, 
et  al.). 

Goal — Preparedness 

•  Agreements  (mutual-aid,  reciprocal, 
offset,  etc.)  are  developed  and  promoted 
to  provide  for  pre-fire  mitigation 
activities  as  well  as  appropriate 
suppression  operations. 

•  Structural  and  wildland  fire  agency 
roles  in  the  wildland/urban  interface  are 
clarified  for  both  day-to-day  mutual  aid 
and  large-fire  scenarios. 

•  Federal  agencies  properly  train  and 
equip  personnel  to  ensure  firefighter 
safety  during  wildland/urb)an  interface 
operations. 

•  Cooperative  partnerships  are 
established  with  Tribes  and  State  and 
local  agencies  for  emergency 
preparedness  and  operations  in  the 
wildland/urban  interface. 

Actions 

Federal  agencies  will: 

•  Inform  agency  administratore  of 
mutual-aid  and  FEMA  disaster- 
assistance  programs. 

•  Complete  a  review  of  existing 
protection  agreements  for  wildland/ 
urban  interface  areas  and  renegotiate  as 
needed  to  ensure  that  Federal 
responsibility  is  consistent  with  policy 
and  that  State  and  local  responsibility  is 
apportioned  appropriately. 

•  Acknowledge  their  role  in  the 
wildland/urban  interface,  consistent 
with  policy,  and  incorporate  the 
appropriate  role  into  agreements, 
operating  plans,  land  management 
plans,  and  agency  fire  plans. 

•  Charge  the  National  Wildfire 
Coordinating  Group  with: 

— Developing  operational  curricula,  in 
cooperation  with  the  National  Fire 
Academy,  for  protection  in  the 
wildland/urbain  interface; 

— Identifying  specialized  skills  and 
training  that  are  needed  by  both 
wildland  and  structural  fire  agencies; 

— Implementing  training  throu^ 
interagency  systems  and  joint  training 
activities;  and 

— Working  with  the  National  Fire 
Academy  to  augment  and  enhance  fire 
training  not  available  at  the  State  and 
local  levels. 

•  Incorporate  into  the  Wildland  Fire 
Qualification  System  the  skills  and 
training  requirements  necessary  to 
operate  safely  and  efficiently  in  the 
wildland/urban  interface. 

•  Increase  empliasis  on  cost-share 
grant  funding  through  the  Forest  Service 
State  and  Private  Cooperative  Fire 


Program  and  strengthen  that  program's 
emphasis  on  wildland/urban  interface 
issues,  including  training  and  equipping 
of  State  and  local  agencies.  Assess  and 
revise,  as  needed,  other  mechanisms  to 
ensure  funding  is  directed  to  agencies 
with  wildland/urban  interface 
responsibilities.  Emphasize  funding  and 
grants  to  the  United  States  Fire 
Administration  for  similar  purposes. 

•  Support  research  and  development 
activities  through  the  National  Fire 
Protection  Association  for  effective 
management  of  the  wildland/urban 
interface. 

Goal— Education 

Identify  and  initiate  programs  to 
communicate  the  role  of  fire  in  natural 
systems,  with  special  focus  on  risk  in 
wildland/urban  interface  areas. 

Actions 

Federal  agencies  will: 

•  Continue  to  cooperate  with 
wildland/urban  interface  property 
owners  through  education  and 
awareness  messages  about  the  role  of 
fire  in  natural  ecosystems  and  inherent 
risks  in  wildland/urban  interface  areas. 

•  Develop  programs,  curricula,  and 
distribution  systems,  in  cooperation 
with  structural  protection  agencies,  for 
wildland/urban  interface  educational 
material. 

•  Promote  Federally  funded 
education  efforts  via  a  consortium  of  the 
United  States- Fire  Administration  and 
the  insurance  industry. 

•  Work  with  the  United  States  Fire 
Administration  to  update  and  distribute 
to  the  fire  service  their  primer  on  the 
insurance  industry. 

•  Involve  the  Congressional  Fire 
Services  Institute  in  distributing 
information  regarding  wildland/urban 
interface  issues  and  actions. 

Goals— Stakeholder  Input.  Consensus, 
and  Action  Process 

•  Futiure  policy/program 
requirements  for  public  fire  protection 
within  the  wildland/urban  interface  are 
identified  through  a  partnership  among 
Federal,  Tribal,  State,  local,  and  private 
entities. 

•  Infrastructiu*  protection  is  based  on 
characteristics  of  structural  and 
wildland  fuels  within  the  wildland 
setting. 

•  Responsibility  is  focused  on 
individual  property  owners  and  State 
and  local  governments  to  reduce  losses 
within  the  wildland  urban  interface. 

Actions 

•  Federal  agencies  will: 

— Form  a  partnership  with  the  Western 
Governors — Association  (WGA)  to 


conduct  a  consensus-building  and 
action  process  that  involves  the 
western  governors  as  a  catalyst  and 
other  appropriate  States,  as  well  as 
local  and  private  stakeholders,  in 
establishing  recommendations  and  an 
action  plan  to  achieve  a  uniform, 
integrated  approach  to  fire  protection 
in  the  wildland/urban  interface. 

— Recharter  the  current  interagency 
wildland/urban  interface  project 
among  the  Department  of  the  Interior, 
Department  of  Agriculture,  and  U.S. 
Fire  Administration  to  focus  on  issues 
surfaced  through  this  policy  review. 
— The  objective  of  the  partnership 

with  the  WGA  is  to: 

— Identify  and  involve  all  stakeholders 
within  the  wildland/urban  interface. 

— Define  appropriate  State  and  local 
roles. 

— Clarify  and  synthesize  issues;  build 
consensus. 

— ^Develop  implementing  actions  and 
monitoring  processes. 

•  The  issues/areas  to  be  addressed  by 
the  WGA  include  but  are  not  limited 
to; 

— The  need  for  coordinated  leadership 
among  Federal,  Tribal,  State,  and 
local  entities  concerning  the 
wildland/urban  interface. 

— ^Development  of  a  consistent 
wildland/urban  interface  hazard  and 
risk  assessment  model  that,  as  a 
minimum,  includes  common 
terminology,  rating  criteria,  and  a 
classification  system. 

— ^Model  zoning  and  building  code 
standards  within  identified  fire 
hazard  areas. 

—The  need  for  State,  local,  insurance- 
industry,  and  Federal  data  to  analyze 
and  manage  the  wildland/urban 
interface,  which  includes: 

•  All  fires  in  the  wildland/urban 
interface. 

•  The  National  Fire  Incident 
Reporting  System  (NFIRS)  as  an 
information  collection  point  for  fire 
incidents  in  the  wildland/urban 
interface. 

•  Establishment  of  incentives  to 
individuals  and  local  governments  to 
mitigate  hazards. 

•  Recommendations  relating  to  the 
role  and  membership  of  the  National 
Wildfire  Coordinating  Group.  Consider 
all  entities  involved  with  wildland/ 
urban  interface  issues,  including 
professional  organizations  such  as  the 
International  Association  of  Fire  Chiefs, 
International  Association  of  Fire 
Fighters,  International  Society  of  Fire 
Service  Instructors,  National  Volunteer 
Fire  Council,  Insurance  Institute  for 
Property  Loss  Reduction,  et  al. 

•  Involvement  with  the  insurance 
industry  through  the  Insurance  Institute 


for  Property  Loss  Reduction  (IIPLR)  and 
other  insurance  trade  associations  to 
cooperatively  address  the  wildland/ 
urban  interface  issue.  Attention  should 
be  given  to: 

•  Recommendations  for  including 
hazards  and  risks  associated  with  the 
wildland/urban  interface  into  the  fire 
protection  grading  system  of  the 
Insurance  Service  Office  (ISO). 

•  Recommendations  oa  a  strate^  to 
promote  an  awareness  of  wildland/ 
urban  interface  issues,  highlighting 
insiu^nce  industry/policyholder/ 
homeowner  success  stories. 

f'  •  Proposals  to  strengthen  Southern 

Standard  Building  Code,  Uniform 
Building  Code,  and  National  Building 
Code  provisions  for  structures  built  in 
the  wildland/urban  interface. 
— Development  of  model  mutual-aid 
agreements  among  Federal  fire 
agencies,  the  International 
Association  of  Fire  Chiefs,  National 
Association  of  State  Foresters,  and 
local/regional  agencies,  addressing 
local  and  regional  mitigation  and 
suppression  requirements  in  the 
wildland/urban  interface. 
— ^Establishment  of  a  monitoring  plan 
that  includes  yearly  reporting 
requirements  for  the  Federal  agencies 
and  States  and  establishment  of  pilot 
areas  as  a  tool  to  test  and  model 
policy  and  program  changes  within 
the  wildland/urban  interface. 

•  The  WGA  report  will 
independently  develop 
recommendations  and  an  action  plan, 
based  on  input  and  consensus, 
proposing  resolution  of  problems  within 
the  wildland/urban  interface. 

•  While  the  WGA  will  conduct  the 
assessment  in  cooperation  with  the 
Federal  government,  WGA  will  remain 
an  independent  contributor  to  the 
broader  Federal  Wildland  Fire  Policy 
and  Program  Review.  This  will  ensure 
that  the  various  State,  local  and  private 
interests  can  fully  express  their  views 
and  not  feel  compromised  through  a 
Federal  process. 

Appendix  III 

Federal  Wildland  Fire  Management  Policy 
and  Program  Review  Steering  Group 
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Forest  Service 
Claudia  Schechter,  Co-Chair— DOI/0£Bce  of 

the  Secretary 
Dale  Bosworth— USDA/U.S.  Forest  Service 
Dr.  Mary  Jo  Lavin— USDA/U.S.  Forest 

Service 
Mike  Edrington— USDA/U.S.  Forest  Service 
Dr.  Ann  Bartuska— USDA/U.S.  Forest  Service 
Les  Rosenkrance — DOl/Bureau  of  Land 

Management 
Rick  Gale— DOI/National  Park  Service 
Dr.  Robert  Streeter— DOI/U.S.  Fish  &  Wildlife 

Service 


Keith  Beartusk — DOl/Bureau  of  Indian 

Affairs 
Stan  Coloff— DOI/National  Biological  Service 
Jim  Douglas — DOi/Office  of  the  Secretary 
Carrye  B.  Browra — U.S.  Fire  Administration 
lames  Travers — NOAA/National  Weather 

Service 
Richard  Krimm — Federal  Bmeigency 

Management  Administration 
Sally  Shaver — U.S.  Environmental  Protection 

Agency 
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DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Order  No.  747] 

Qrant  of  Authority  for  Subzone  Status 

Pursuant  to  its  authority  under  the  Foreign- 
Trade  Zones  Act  of  June  18, 1934,  as 
amended  (19  U.S.C.  81a-81u),  the  Foreign- 
Trade  Zones  Board  (the  Board)  adopts  the 
following  Order:  Chevrtin  U.S.A.  Products 
Company  (Oil  Refinery)  Pascagoula, 
Mississippi. 

Whereas,  by  an  Act  of  Congress 
approved  June  18, 1934,  an  Act  "To 
provide  for  the  establishment  *  *   *  of 
foreign -trade  zones  in  ports  of  entry  of 
the  United  States,  to  expedite  and 
encourage  foreign  commerce,  and  for 
other  piuposes,"  as  amended  (19  U.S.C. 
81a-81u)  (the  Act),  the  Foreign-Trade 
Zones  Board  (the  Board)  is  authorized  to 
grant  to  qualified  corporations  the 
privilege  of  establishing  foreign-trade 
zones  in  or  adjacent  to  U.S.  Customs 
ports  of  entry; 

Whereas,  the  Board's  regulations  (15 
CFR  part  400)  provide  for  the 
establishment  of  special-purpose 
subzones  when  existing  zone  facilities 
cannot  serve  the  specific  use  involved; 

Whereas,  an  application  from  the 
Gulfport/Biloxi  Foreign-Trade  Zone, 
Inc.,  grantee  of  Foreign-Trade  Zone  92, 
for  authority  to  establish  special- 
purpose  subzone  status  at  the  oil 
refinery  complex  of  Chevron  U.S.A. 
Products  Company,  in  Pascagoula, 
Mississippi,  was  filed  by  the  Board  on 
July  21, 1993,  and  notice  inviting  public 
comment  was  given  in  the  Federal 
Register  (FTZ  Docket  33-93,  58  FR 
41710,  8-5-93);  and. 

Whereas,  the  Board  has  found  that  the 
requirements  of  the  FTZ  Act  and 
Board's  regulations  would  be  satisfied, 
and  that  approval  of  the  application 
would  be  in  the  public  interest  if 
approval  is  subject  to  the  conditions 
listed  below; 

Now,  Therefore,  the  Board  hereby 
authorizes  the  establishment  of  a 
subzone  (Subzone  92D)  at  the  Chevron 


U.S.A.  Products  Company  refinery 
complex,  in  Pascagoula,  Mississippi,  at 
the  location  described  in  the 
application,  subject  to  the  FTZ  Act  and 
the  Board's  regulations,  including 
§  400.28,  and  subject  to  the  following 
conditions: 

1.  Foreign  status  (19  CFR  146.41. 146.42) 
products  consumed  as  fuel  for  the  refinery 
shall  be  subject  to  the  applicable  duty  rate. 

2.  Privileged  foreign  status  (19  CFR  146.41) 
shall  be  elected  on  all  foreign  merchandise 
admitted  to  the  subzone.  except  that  non- 
privileged  foreign  (NPF)  status  (19  CFR 
146.42)  may  be  elected  on  refinery  inputs 
covered  under  HTSUS  Subheadings  # 
2709.00.1000-#  2710.00.1050  and  # 
2710.00.2500  which  are  used  in  the 
production  of: 

— petrochemical  feedstocks  and  refinery  by- 
products (examiners  report,  Appendix  D): 

— products  for  export;  and, 

— products  eligible  for  entry  under  HTSUS  # 
9808.00.30  and  9808.00.40  (U.S. 
Government  purchases). 

3.  The  authority  with  regard  to  the  NPF 
option  is  initially  granted  until  September 
30,  2000,  subject  to  extension. 

Signed  at  Washington,  DC.  this  13th  day  of 
June  1995. 
Susan  G.  Ftwerman, 

Assistant  Secretary  of  Commerce  for  Import 
Administration,  Alternate  Chairman  Foreign- 
Trade  Zones  Board. 

ATTEST:  John  J.  Da  Ponte.  Jr..  Executive 
Secretary. 
[FR  Doc.  95-15327  Filed  6-21-95:  8:45  ami 
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International  Trade  Administration 
Initiation  of  New  Shipper  Antidumping 
Duty  Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
IDepartment  of  Commerce. 

ACTION:  Notice  of  initiation  of  new 
shipper  antidumping  duty 
administrative  review. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  has  received  a  request 
to  conduct  a  new  shipper  administrative 
review  of  an  antidumping  duty  order 
with  a  May  anniversary  date,  in 
accordance  with  the  Commerce 
Regulations,  we  are  initiating  this 
administrative  review. 

EFFECTIVE  DATE:  June  22,  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Holly  A.  Kuga,  Office  of  Antidumping 
Compliance,  Import  Administration, 
International  Trade  Administration, 
U:S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW, 
Washington.  DC  20230,  telephone:  (202) 
482-4737. 
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SUPPLEMENTARY  MFOMIATION: 

Background 

The  Department  has  received  a 
request,  in  accordance  with  19  CFR 
353.22(h)  (1995),  for  a  new  shipper 
review  of  an  antidumping  duty  order 
with  a  May  anniversary  date. 

InitiatioD  of  Review 

In  accordance  with  19  CFR  353.22(h). 
we  are  initiating  a  new  shipper  review 
of  the  antidumping  duty  order  on  ball 
bearings  (other  than  tapered  roller 
bearings)  and  parts  thereof  (ball 
bearings)  from  Germany.  If  this  review 
proceeds  normally,  we  will  issue  the 
final  results  of  review  not  later  than 
March  31, 1996. 


Kntxjumpincj  dL 
ceeang 


duty  pro- 


GERMANY: 
Ball  Bearings 
A-428-801 
MiniaturVugellager 
GmbH  (MKL)  .... 


Pofiod  to  be  reviewed 


12/01/94-05/31/95 


We  will  instruct  the  Customs  Service 
to  allow,  at  the  option  of  the  importer, 
the  posting,  until  the  completion  of  the 
review,  of  a  bond  or  seciuity  in  lieu  of 
a  cash  deposit  for  each  entry  of  the  ^^ 
merchandise  in  accordance  with  19  CFR 
353.22(h)(4)  (1995). 

Interested  parties  must  submit 
applications  for  disclosiue  under 
administrative  protective  orders  in 
accordance  with  19  CFR  353.34(b). 

This  initiation  and  this  notice  are  in 
accordance  with  section  751(a)  of  the 
Tariff  Act  of  1930,  as  amended  (19 
U.S.C.  1675(a))  and  19  CFR  353.22(h). 

Dated:  )une  14, 1995. 
Jonph  A.  Spetrini. 

Deputy  Assistant  Secretary  for  Compliance. 
[FR  Doc.  95-15328  Filed  6-21-95.  8:45  am) 
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National  Oceanic  and  Atmospheric 
Administration 

[Docket  No.  95061615»-515»-01;  1.0. 
061695C] 

RIN  0648-ZA16 

The  Fishing  Capacity  Reduction 
Demonstration  Program  (FCRDP); 
Funding  Availat>iiity 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  availability  of  Federal 

assistance. 


will  review  and  select  applications  for 
funding.  The  FCRDP  is  a  $2  million 
demonstration  program  to  provide 
grants  to  the  owners  of  fishing  vessels 
participating  in  the  Northeast  multi- 
species  limited  access  groundfish 
fishery,  who  are  willing  to  scrap  their 
vessels  and  siurender  associated  Federal 
fish  harvesting  permits. 
DATES:  Applications  must  be 
postmarked  by  September  5, 1995. 
ADDRESSES:  Applications  should  be  sent 
to  the  Northeast  Financial  Services 
Branch,  National  Marine  Fisheries 
Service,  One  Blackburn  Drive, 
Gloucester,  MA  01930-2298. 
FOR  FURTHER  INFORMATION  CONTACT:  Leo 
Erwin,  NMFS  at  (508)  281-9203. 

SUPPIEMENTARY  INFORMATION: 

I.  Background 

Under  the  provisions  of  Public  Law 
103-211,  the  Emergency  Supplemental 
Appropriations  Act  of  1994,  $30  million 
has  been  provided  to  the  U.S. 
Department  of  Commerce  (DOC)  for  the 
Northeast  Fisheries  Assistance  Program 
to  address  the  needs  of  those  directly 
affected  by  the  decline  of  traditional 
fisheries  in  the  Northeast.  Of  that  total 
amount,  $2  million  is  being  made 
available  for  the  FCRDP  to  pilot  test  an 
approach  for  permanently  reducing  the 
.fishing  capacity  in  the  Northeast 
multispecies  groundfish  fishery.  NMFS 
is  conducting  the  FCRDP  under 
authority  contained  in  15  U.S.C.  713c- 
3(d). 

The  goal  of  the  FCRDP  is  to 
demonstrate  that  a  vessel  removal 
program  can  be  successfully  designed 
and  implemented  and  that  such  a 
program  can  be  an  effective  tool  in  the 
conservation  and  management  of  U.S. 
fisheries.  The  FCRDP  is  a  voluntary 
program  which  is  intended  to  target  full- 
time  groimdfish  vessels.  Consequently, 
only  permit  holders  of  the  following 
types  of  permits  under  the  Northeast 
Muhispecies  Fishery  Management  Plan 
are  eligible:  Multispecies  limited  access 
individual  days-at-sea  PAS),  fleet  das 
or  multispecies  hmited  access  gillnet 
vessel  (categories  I,  n,  or  VI).  A 
successful  applicant  will  have  to  scrap 
the  offered  vessel  and  siurender  all 
Federal  fishing  permits  associated  with 
that  vessel. 


SUMMARY:  NMFS  issues  this  notice 
describing  the  FCRDP  and  how  NMFS 


n.  How  to  Apply 

A.  Eligible  Applicants 

Applications  for  FCRDP  grants  can 
only  be  made  by  owners  of  eligible 
fishing  vessels,  in  accordance  with  the 
procedures  set  forth  in  this  notice.  An 
owner  may  be  an  individual  who  is  a 
dtiren  or  national  of  the  United  States, 


or  a  citizen  of  the  Northern  Mariana 
Islands,  or  a  corporation,  partnership, 
association  or  other  entity  (non  profit  or 
otherwise)  if  such  entity  is  a  citizen 
within  the  meaning  of  section  802  of  the 
Shipping  Act,  1916.  as  amended  (46 
U.S.C  App.  802).  Federal  Government 
agencies  or  employees,  including  full- 
time,  part-time,  and  intermittent 
personnel  (or  their  spouses  or  blood 
relatives  who  are  members  of  their 
immediate  households),  are  not  eligible 
to  submit  an  apphcation  under  this 
solicitation. 

For  a  vessel  to  be  eligible  for  FCRDP, 
it  must  meet  the  following  conditions: 

1.  Have  a  vaUd  Multispecies  limited 
access  individual  DAS,  fleet  DAS  or 
limited  access  gillnet  fishing  permit. 
Vessel  owners  will  be  required  to 
surrender  such  permits  along  with  ALL 
other  Federal  fishing  permits  issued  to 
that  vessel  if  awarded  a  grant  under  the 
FCRDP. 

2.  Be  active  and  functioning  at  the 
time  the  vessel  owner  submits  an 
application,  which  means  that  a  vessel 
must  be  capable  of  fishing  for 
groimdfish  in  Federal  waters  imder  its 
own  power.  Successful  applicants  will 
be  required  to  show  proof  that  their 
vessel  made  at  least  2  fishing  trips  (of 
any  duration  for  any  species)  between 
March  1, 1995,  and  May  1, 1995. 

3.  Have  derived  65  percent  or  more  of 
its  gross  annual  revenues  from 
groundfish  regulated  under  the  multi- 
species plan  in  3  of  the  last  4  years.  This 
means  that  in  1991, 1992,  1993,  and 
1994  successful  applicants  must  be  able 
to  prove  that  65  percent  or  more  of  the 
gross  revenues  (for  tho  vessel  involved) 
in  3  of  those  years  was  from  the  sale  of 
regulated  groundfish.  Under  the 
Northeast  Multispecies  Fishery 
Management  Plan,  the  regulated 
groimdfish  species  are:  Cod,  haddock, 
pollock,  yellowtail  flounder,  winter 
flounder,  gray  sole,  American  plaice. 
Windowpane  flounder,  white  hake,  and 
redfish. 

B.  Submission  of  Applications 

Vessel  owners  must  fill  out  an  FCRDP 
application  form  in  order  to  apply.  Proof 
of  eligibility  need  not  be  submitted  with 
this  application.  However,  applicants 
preliminarily  accepted  by  NMFS  for 
funding  will  be  expected  to  provide 
such  documentation  upon  request. 
Applicants  must  submit  one  signed 
original  and  two  copies  of  their 
completed  applications.  No  facsimile 
applications  will  be  accepted.  Proof  of 
receipt  may  be  obtained  by  sending  an 
application  by  certified  mail,  return 
receipt  requested.  The  anticipated  time 
required  to  process  applications  is  90 
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days  from  the  closing  date  of  this 
solicitation. 

All  Federal  NE  MuUi-species  limited 
access  individual  DAS,  fleet  DAS  and 
gillnet  vessel  fishing  permit  holders  will 
be  mailed  a  copy  of  the  application  form 
along  with  a  copy  of  this  Federal 
Register  notice.  Applications  will  also 
be  made  available  at  the  NMFS  offices 
identified  below: 

Fishing  Family  Assistance  Centetr, 
National  Marine  Fisheries  Service, 
Federal  Building,  Room  200,  21 
Limerock  Street,  Rockland,  ME  04841; 
Tel:  207-594-2267. 

Fishing  Family  Assistance  Center, 
National  Marine  Fisheries  Service. 
Marine  Trades  Center,  Suite  311,  2 
Portland  Fish  Pier,  Portland,  Mi:  04101; 
Tel:  207-780-3423. 

Fishing  Family  Assistance  Center, 
National  Marine  Fisheries  Service, 
E>epartment  of  Employment  and 
Training,  11-15  Parker  Street, 
Gloucester,  MA  01930;  Tel:  508-283- 
2863. 

Fishing  Family  Assistance  Center, 
National  Marine  Fisheries  Service,  15- 
A  Market  Place,  Chatham,  MA  02633; 
Tel:  508-945-5492. 

Fishing  Family  Assistance  Center, 
National  Marine  Fisheries  Service, 
Greater  New  Bedford  Reemployment 
Career  Services,  693  Purchase  Street, 
New  Bedford,  MA  02740;  Tel:  508-979- 
1750. 

Fishing  Family  Assistance  Center, 
National  Marine  Fisheries  Service,  118 
Point  Judith  Road,  Narragansett,  RI 
02882;  Tel:  401-782-8640. 

in.  Application  Review  and  Scoring 

All  timely  submitted  and  completed 
applications  will  be  assigned  a  score 
calculated  by  the  following  method: 

STEP  A.  IdenUfy  Bid 

The  bid  is  the  dollar  amount 
submitted  by  the  applicant  in  the 
application. 

STEPB.  Calculate  Vessel  Performance 

Vessel  performance  will  be 
determined  by  averaging  the  annual 
gross  revenues  fn>m  the  sale  of  regulated 
groundfish  species  for  the  highest  3  of 
the  last  4  years  (1991, 1992, 1993, 1994). 
Applicants  may  use  annual  regulated 
groundfish  revenues  from  any  3  years 
between  1991-94. 

STEP  C.  Determine  Vessel  Score 

Vessel  scores  will  be  determined 
using  the  following  formula: 

scoie=aaaaD  (bid) 

(average  annual  revenues  from  regulated 
groundfish  species  of  highest  3  of  last  4 
years) 


Only  those  years  in  which  an  applicant 
can  prove  65  percent  or  more  of  a 
vessel's  gross  revenue  was  frx>m  the  sale 
of  regulated  groundfish  may  be  used. 
Provided  below  are  three  examples  of 
how  vessels  will  be  scored  using  the 
formula  described  above. 

Example  1 

The  owner  of  vessel  A  submits  a  bid  for 
S200,000.  The  average  annual  revenues  for 
the  best  3  out  of  4  years  (1991, 1992, 1993, 
1994)  were  $225,000. 

Step  A.  Bid^200,000. 

Step  B.  Ave.  Rev.=$2O0,00O+$225,00O+ 

$250,00(H3=$225,000 
Step  C.  Score=$200.000/$225,0O0=.888 

The  score  for  vessel  A  is  .888 
Example  2 

The  owner  of  vessel  B  submits  the  same 
bid  as  vessel  A  (S200,000).  However,  the 
average  annual  revenues  for  vessel  B  are 
$283,333. 

Step  A.  Bid=S200.000 
Step  B.  Ave.  Rev.=$200,000>S300,0004' 

S350,00&<-3sS283,333. 
Step  C.  Score=$200,000/$283,333=.705 

The  score  for  vessel  B  is  .70S. 
Example  3 

The  owner  of  vessel  C  submits  a  bid  in  the 
amount  of  $350,000.  The  average  annual 
revenues  are  $600,000. 
Step  A.  Bid=$350,000 
Step  B.  Ave.  Rev.=$50e,000+$600.000+ 

$700,00O*3=$600,000 
Step  C.  Score=$350.000/$600.000=.583 

The  score  for  vessel  C  is  .583. 

Even  though  the  bid  for  vessel  C  is 
higlier  than  that  of  vessels  A  and  B, 
vessel  C  scored  lower  because  of  its 
performance.  Consequently,  vessel  C 
would  be  selected  over  vessel  A  or  B 
and  vessel  B  would  be  selected  before 
vessel  A. 

Determining  a  bid  amount  is 
extremely  important,  since  this  will  be 
a  key  factor  in  the  success  of  an 
applicant.  If  the  bid  is  too  high  in 
relation  to  the  vessel's  groundfish 
production,  the  bid  may  not  be 
competitive.  However,  an  applicant 
should  carefully  consider  all  costs 
involved  with  receiving  a  FCRDP  grant. 
These  costs  include  satisfying  vessel 
liens  and  vessel  scrapping  costs. 
However,  Federal  assistance  funds 
cannot  be  used  to  pay  a  Federal  debt. 
Applicants  may  wish  to  consider  selling 
vessel  gear  and  equipment  sep>arately  as 
a  way  of  reducing  the  amount  of  a  bid 
because  only  the  vessel  hull  needs  to  be 
scrapped.  Vessel  owners  may  retain 
removable  gear  and  equipment  for 
private  disfiosition.  An  applicant  also 
needs  to  consider  all  tax  implications. 
Applicants  are  advised  to  consult  with 
their  attorneys  and/or  accountants. 


IV.  Ranking  and  Acceptance  of 
Applications 

Applications  will  be  ranked,  starting 
with  the  lowest  score.  NMFS  will 
determine  which  applications  will  be 
accepted  for  further  consideration  based 
on  the  ranking  of  the  applications. 
NMFS  reserves  the  right  to  reject  any  or 
all  applications  and  may  solicit 
additional  applications  under  a  separate 
Federal  Register  notice  if  an  insufficient 
number  of  acxeptable  applications  are 
submitted  that  can  meet  all  award 
requirements  described  in  this  notice.  If 
additional  applications  are  solicited,  all 
applications  submitted  previously  and 
not  accepted  will  be  considered 
rejected. 

NMFS  will  notify  accepted  applicants 
in  writing  and  make  public  the  names 
of  accepted  applicants  and  their  vessels, 
not  the  amount  of  their  bids.  However, 
accepted  applicants  are  not  guaranteed 
funding  by  simply  being  accepted. 
Accepted  applicants  will  be  subject  to  a 
thorough  investigation  described  in 
section  V.  NMFS  may  initially  accept 
more  applications  than  it  can  fund. 
However,  NMFS  will  investigate 
accepted  applications  in  order  of  their 
ranking. 

VI.  Investigation  of  Accepted 
Applications 

A  representative  from  the  NMFS 
Financial  Services  Division  will  contact 
accepted  applicants  with  regard  to  the 
following: 

1.  Ensuring  that  applicants  meet  all 
eligibility  requirements  and  can 
document  all  claims  made  in  their 
applications, 

2.  Determining  what  debts  exist 
against  the  vessel  offered  for  scrapping 
in  the  application,  and 

3.  Determining  how  applicants  will 
satisfy  all  vessel  liens  before  scrapping 
vessels.  Accepted  appUcants  will  have 
to  provide  written  evidence  of  vessel 
lienors'  willingness  to  satisfy  vessel 
liens  for  specific  amounts. 

Documentation  required  to  support 
accepted  applications  includes  the 
following: 

1.  Federal  multi-species  limited 
access  individual  DAS,  fleet  DAS  or 
gillnet  vessel  fishing  permit.  The 
applicant  may  provide  a  copy  of  the 
permit  to  NMFS,  but  the  actual  permit 
must  be  surrendered  at  the  time  of  grant 
award  closing. 

2.  Proof  of  Landings.  NMFS  will 
require  proof  that  65  percent  or  more  of 
a  vessel's  gross  revenues  came  from  the 
sale  of  regulated  groundfish  species  in 
3  of  the  last  4  years  (1991,  1992,  1993, 
and  1994).  Landing  slips  or  sales  tickets 
may  be  used  to  verify  claimed  revenues. 
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3.  Proof  of  Gross  Revenues  for  Highest 
3  Out  of  4  Years.  Vessel  owners  must  be 
able  to  prove  the  annual  gross  revenues 
from  the  sale  of  regulated  groundfish 
species  for  the  highest  3  years  used  on 
the  appKcation.  Documentation  to 
support  groimdfish  income  may 
include,  but  is  not  limited  to,  individual 
or  corporate  tax  returns,  or  fish  sale 
receipts  accompanied  by  vessel 
settlement  reports.  NMFS  may  require 
sworn  affadavits  from  the  reporting 
party  regarding  the  accuracy  of  the 
information  contained  in  supporting 
documentation.  Sales  of  regulated 
groundfish  which  can  not  be 
substantiated  Will  Not  Be  Included  in 
the  calculation  of  gross  revenues. 

Proprietary  information  submitted-by 
applicants  will  only  be  disclosed  to 
Federal  officials  who  are  responsible  for 
the  FCRDP  or  otherwise  when  required 
by  court  order. 

Vn.  Establishment  of  NMFS  Financial 
Services  Division  Award  Terms 

Representatives  from  the  NMFS 
Financial  Services  Division  will 
establish  the  specific  terms  of  each  grant 
award  for  accepted  applications 
vahdated  during  the  investigation 
process.  These  terms  will  be  binding  on 
the  applicants  and  will  control  the 
applicant's  post  award  rights  and 
obligations.  Terms  of  the  award  will 
address  such  matters  as  how  the 
outstanding  liens  on  the  vessels  will  be 
satisfied  and  how  the  vessel  covered  in 
the  application  will  be  scrapped.  At 
their  own  expense,  applicants  will  be 
required  to  retain  closing  attorneys  to 
represent  their  interests.  To  the  extent 
necessary,  closing  attorneys  will  be 
required  to  pay  grant  funds  to  vessel 
lienors  in  return  for  lien  releases. 
Should  vessel  hens  exceed  the  amoimt 
of  the  FCRDP  award,  attorneys  must 
obtain  funds  from  apphcants  and 
exchange  them  for  lien  releases. 

Vm.  Grant  Award  Qosing  Procedures 

After  the  Assistant  Administrator  for 
Fisheries,  NOAA,  and  the  NOAA  Grants 
Management  Division  have  reviewed 
and  approved  the  terms  of  accepted  and 
validated  appUcations,  then  applicants 
will  be  notified  in  writing  of  the  grant 
award  and  a  closing  date  will  be  set. 
Applicants  will  be  required  to  have  an 
attorney  present  at  the  closing.  Seventy- 
Eve  percent  of  the  grant  award  will  be 
available  at  the  closing.  The  remaining 
2S  percent  will  be  available  only  when 
applicants  have  made  arrangements  for 
vessel  scrapping  and  other  prescrapping 
dispositions  acceptable  to  NMFS.  If 
these  arrangements  have  been  made  by 
the  time  of  closing,  100  p)ercent  of  the 
grant  funds  may  be  available  at  that 


time.  Vessel  scrapping  must  occur 
promptly. 

NMFS  reserves  the  right  to  terminate 
grant  award  negotiations  with  an 
applicant,  if  in  the  opinion  of  NMFS 
there  are  material  adverse  changes  in  an 
applicant's  ability  to  meet  the  terms  and 
conditions  of  a  FCRDP  grant  agreement. 

IX.  Administrative  Requirements 

A.  Primary  Applicant  Certification 

Apphcants  whose  applications  are 
selected  for  funding  will  be  required  to 
submit  a  completed  Standard  Form 
424B.  "Assurances — Non-Construction 
Programs"  and  Form  CD-511, 
"Certification  Regarding  Debarment, 
Suspension  and  Other  Responsibility 
Matters;  Drug-Free  Workplace 
Requirements  and  Lobbying,"  and  the 
following  explanations  are  hereby 
provided: 

1.  Nonprocurement  debarment  and 
suspension.  Prospective  participants  (as 
defined  at  15  CFR  26.105)  are  subject  to 
15  CFR  part  26,  "Nonprociuement 
Debarment  and  Suspension"  and  the 
related  section  of  the  certification  form 
prescribed  above  applies; 

2.  Drug-free  workplace.  Grantees  (as 
defined  at  15  CFR  26.605)  are  subject  to 
15  CFR  part  26.  subpart  F, 
"Govemmentwide  Requirements  for 
Drug- Free  Workplace  (Grants)"  and  the 
related  section  of  the  certification  form 
prescribed  above  applies; 

3.  Anti-lobbying.  Persons  (as  defined 
at  15  CFR  28.105)  are  subject  to  the 
lobbying  provisions  of  31  U.S.C.  1352, 
"Limitation  on  use  of  appropriated 
funds  to  influence  certain  Federal 
contracting  and  financial  transactions," 
and  the  lobbying  section  of  the 
certification  form  prescribed  above 
applies  to  applications/bids  for  grants, 
cooperative  agreements,  and  contracts 
for  more  than  $100,000,  and  loans  and 
loan  guarantees  for  more  than  $150,000, 
or  the  single  family  maximum  mortgage 
limit  for  affected  programs,  whichever  is 
greater;  and 

4.  Anti-lobbying  disclosure.  Any 
applicant  who  has  paid  or  will  pay  for 
lobbying  using  any  funds  must  submit 
an  SF-UX,  "Disclosure  of  Lobbying 
Activities."  as  required  under  15  CFR 
part  28.  Appendix  B. 

5.  Lower  tier  certifications.  Applicants 
shall  require  applicantsAjidders  for 
subgrants,  contracts,  subcontracts,  or 
other  lower  tier  covered  transactions  at 
any  tier  under  the  award  to  submit,  if 
applicable,  a  completed  Form  CD-512, 
"Certifications  Regarding  Debarment, 
Suspension,  IneligibiUty  and  Voluntary 
Exclusion-Lower  Tier  Covered 
Transactions  and  Lobbying"  and 
disclosure  form,  SF-LLL,  "Disclosiue  of 


Lobbying  Activities."  Form  CD-512  is 
intended  for  the  use  of  recipients  and 
should  not  be  transmitted  to  the 
Department.  SF-LLL  submitted  by  any 
tier  recipient  or  subrecipient  should  be 
submitted  to  the  Department  in 
accordance  with  the  instructions 
contained  in  the  award  document. 

B.  Other  Requirements 

1.  Federal  policies  and  procedures. 
FCRDP  grant  recipients  and 
subrecipients  are  subject  to  all  Federal 
laws  and  Federal  and  Department 
pohcies.  regulations,  and  procedures 
applicable  to  Federal  financial 
assistance  awards. 

2.  Name  check  review.  Applicants  are 
subject  to  a  name  check  review  process. 
Name  checks  are  intended  to  reveal  if 
any  key  individuals  associated  with  the 
recipient  have  been  convicted  of,  or  are 
presently  facing,  criminal  charges  such 
as  &«ud,  theft,  perjury,  or  other  matters 
that  significantly  reflect  on  the 
recipient's  management,  honesty,  or 
financial  integrity.  A  false  statement  on 
the  application  is  grounds  for  denial  or 
termination  of  funds  and  grounds  for 
possible  punishment  by  a  fine  or 
imprisonment  (18  U.S.C.  1001). 

3.  Financial  management 
certification/ preaward  accounting 
survey.  Applicants  at  the  discretion  of 
the  NOAA  Grants  Officer,  may  be       ' 
required  to  have  their  financial 
management  systems  certified  by  an 
independent  public  accountant  as  being 
in  compliance  with  Federal  standards 
specified  in  the  applicable  Office  of 
Management  and  Budget  (0MB) 
Circulars  prior  to  execution  of  the 
award.  Any  first-time  applicant  for 
Federal  grant  funds  may  be  subject  to  a 
pre-award  accounting  survey  by  the 
Department  prior  to  execution  of  the 
award. 

4.  Past  performance.  Unsatisfactory 
performance  under  prior  Federal  awards 
may  result  in  an  application  not  being 
considered  for  funding. 

5.  Delinquent  Federal  debts.  No  award 
of  Federal  funds  shall  be  made  to  an 
applicant  or  to  its  subrecipients  who 
have  an  outstanding  delinquent  Federal 
debt  or  fine  until  either 

a.  'The  delinquent  account  is  paid  in 

hill. 

b.  A  negotiated  repayment  schedule  is 
estabUshed  and  at  least  one  payment  is 
received,  or 

c.  Other  arrangements  satisfactory  to 
the  Department  are  made. 

6.  Buy  American-made  equipment  or 
products.  Applicants  are  hereby  notified 
that  they  are  encouraged,  to  the  extent 
feasible,  to  purchase  American-made 
equipment  and  products  with  funding 
under  this  program. 
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7.  Pre-award  activities.  If  applicants 
incur  any  costs  prior  to  an  award  being 
made,  they  do  so  solely  at  their  own  risk 
of  not  being  reimbursed  by  the 
Government.  Notwithstanding  any 
verbal  or  written  assurance  that  may 
have  been  received,  there  is  no 
obligation  on  the  part  of  the  Department 
to  cover  pre-award  costs. 

Classification  , 

This  action  has  been  determined  to  be 
not  significant  for  purposes  of  E.O. 
12866. 

Applications  under  this  program  are 
subject  to  E.O.  12372, 
"Intergovernmental  Review  of  Federal 
Programs." 

"This  notice  contains  a  collection-of- 
information  requirement  subject  to  the 
Paperwork  Reduction  Act.  The 
collection  of  this  information  has  been 
approved  by  OMB  (OMB  control 
number  0648-0289).  Public  reporting 
burden  for  preparation  of  the  grant 
application  is  estimated  to  be  1  hoiu-  per 
response  including  the  time  for 
reviewing  instructions,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  An  additional  15  hour 
reporting  burden  is  estimated  for  those 
applicants  who  are  accepted  by  NMFS 
including  time  for  documenting  the 
income  claims  on  their  applications, 
how  outstanding  liens  on  their  vessels 
will  Be  satisfied,  and  how  the  vessels 
will  be  scrapped. 

Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
Richard  Roberts.  NOAA/IRMS,  6010 
Executive  Blvd.,  Rm.  722,  WSC-5, 
Rockville,  MD  20852;  and  to  the  Office 
of  Information  and  Regulatory  Affairs. 
OMB.  Washington.  D.C.  20503. 
Attention:  NOAA  Desk  Officer. 

Authority:  IS  U.S.C  713c-3(d). 

Dated:  June  16. 1995. 
Gary  Matlock. 

Program  Management  Officer,  National 
Marine  Fisheries  Service. 
IFR  Doc.  95-15323  Filed  6-21-95;  8:45  am] 
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P.O.  081295CI 

Marine  Mammals  • 

agency:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Receipt  of  appUcation  for  a 

scientific  research  permit  (P771#74). 


SUMMARY:  Notice  is  hereby  given  that  Dr. 
Howard  Braham,  National  Marine 
Mammal  Laboratory.  Alaska  Fisheries 
Science  Center.  7600  Sand  (>oint  Way 
NE..  Bldg.  4,  BIN  C15700.  Seattle,  WA 
98115,  has  applied  in  due  form  for  a 
permit  to  take  California  Sea  Lions 
[Zalophus  calif ornianus),  northern  fur 
seals  [Callorhinus  ursinus)  and  northern 
elephant  seals  {,^l^i^ounga  angustirostris) 
for  purposes  of  scientific  research. 
DATES:  Written  comments  or  requests  for 
a  public  hearing  must  be  received  on  or 
before  July  24,  1995.. 
ADDRESSES:  The  application  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  office(s): 

Permits  Division,  Office  of  Protected 
Resources.  NMFS.  1315  East-West 
Highway.  Room  13130.  Silver  Spring, 
MD  20910  (301/713-2289);  and 

Director.  Southwest  Region.  NMFS. 
501  West  Ocean  Blvd.,  Suite  4200.  Long 
Beach.  CA  90802-4213  (310/980-^001). 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  request,  should 
be  submitted  to  the  Chief.  Permits 
Division,  F/PRl,  Office  of  Protected 
Resources,  NMFS,  1335  East-West 
Highway,  Silver  Spring,  MD  20910, 
within  30  days  of  the  pubUcation  of  this 
notice.  Those  individuals  requesting  a 
hearing  should  set  forth  the  specific 
reasons  why  a  hearing  on  this  particular 
request  would  be  appropriate. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register,  the 
Secretary  of  Commerce  is  forwarding 
copies  of  this  application  to  the  Marine 
Mammal  Commission  and  its 
Committee  of  Scientific  Advisors. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kellie  Foster  (301/713-1401). 
SUPPt-EMENTARY  INFORMATION:  The 
subject  p>ermit  is  requested  under  the 
authority  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 
U.S.C.  1361  etseq.),  the  Regulations 
Governing  the  Taking  and  Importing  of 
Marine  Mammals  (50  CFR  part  216),  the 
Endangered  Sp>ecies  Act  of  1973,  as 
amended  (16  U.S.C.  1531  et  seq.),  the 
Regulations  Governing  the  Taking, 
Importing,  and  Exporting  of  Endangered 
Fish  and  WildUfe  (50  CFR  part  222),  the 
Fur  Seal  Act  of  1966,  as  amended  (16 
U.S.C.  1151  et  seq.),  and  the  hu  seal 
regulations  at  50  CFR  part  215. 

The  applicant  proposes  to  conduct 
four  research  projects  which  will  focus 
on  several  aspects  of  California  sea  lion 
biology:  1)  annual  at-sea  distribution, 
foraging  behavior,  and  food  habits  of 
adult  females,  mother-pup  activity 
patterns  and  weaning  behavior.  Twenty 
Cahfomia  sea  lion  female/pup  pairs  are 
proposed  to  be  taken  yearly  by 


attachment  of  instrumentation.  Up  to 
6,000  California  sea  lions,  350  northern 
fur  seals  and  1 ,650  northern  elephant 
seals  are  proposed  to  be  taken  yearly 
incidental  to  activities  related  to 
instrumentation  and/or  scat  collection; 
2)  identification  of  diseases  in  the 
population  and  the  effects  of  diseases  on 
survival  of  individuals  and  weaning 
parameters  of  pups.  Twenty  adult 
females,  four  hundred-twenty  pups  and 
thirty  juvenile  California  sea  lions  are 
proposed  to  be  taken  yearly  for  blood 
collection,  viral  and  bacterial  swabs, 
measurements  and  marking  by  lavage 
coloring.  Ten  thousand  one  hundred 
Cahfomia  sea  lions,  three  hundred 
northern  fur  seals,  and  one  thousand 
northern  elephant  seals  are  proposed  to 
be  taken  yearly  incidental  to  activities 
related  to  the  gathering  of  pups;  3) 
assessment  of  vital  parameters.  Five 
hundred  ninety  California  sea  lion  pups 
are  proposed  to  be  taken  yearly  by  hot 
branding,  tagging  and  measurements. 
Ninety  California  sea  lion  pups  £ue 
proposed  to  be  taken  yearly  by 
measurements  and  eight  thousand  eight 
hundred  California  sea  lions,  three 
himdred  northern  fur  seals  and  three 
hundred  northern  elephant  seals  are 
proposed  to  he  harassed  yearly 
incidental  to  activities  related  to  the 
gathering  of  pups  for  sampling;  and  4) 
assessment  of  population  trends  and 
pup  mortality.  Twenty-eight  thousand 
California  sea  lions,  one  thousand 
twenty-five  northern  fur  seals  and 
fifteen  hundred  northern  elephant  seals 
are  proposed  to  be  harassed  yearly 
incidental  to  ground  surveys  to  count 
live  and  collect  and  mark  dead 
Cahfomia  sea  lion  pups.  Research  will 
take  place  on  San  Miguel  Island,  the 
Chaimel  Islands  and  haul-out  sites  along 
the  coast  of  central  and  northern 
Cahfomia.  Project  duration  is  5  years 
begixming  September  1995. 

Dated:  June  13, 1995. 
Ann  D.  Teiimah, 

Chief  Permits  Gr  Documentation  Division, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service. 
[PR  Doc.  95-15321  Filed  6-21-95;  8:45  am) 
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ACTION:  Program  for  financial  assistance; 
final  amendment 

SUMMARY:  The  Vessel  Permit  Buyout 
Program  (Buyout  Program)  established 
under  the  Northwest  Emergency 
Assistance  Program  (NEAP)  has  been 
developed  in  consultation  with  NMFS 
by  the  Washington  Department  of  Fish 
and  Wildhfe  (WDFVV).  For  purposes  of 
the  Buyout  Program  only,  the 
definitions  of  "commercial  fishery"  and 
"commercial  fisheries  income"  are 
modified  to  clarify  the  exclusion  of 
Puget  Sound  gill  net  permit  holders 
from  the  Buyout  Program,  and  Puget 
Sound  commercial  fishing  income  from 
the  uninsured  loss  calculations 
associated  with  the  Buyout  Program. 
Also,  a  definition  of  "coastal  waters"  is 
provided  in  order  to  clarify  the  sources 
of  commercial  fisheries  income  that  can 
be  used  to  qualify  for  the  Buyout 
Program.  This  amendment  is  intended 
to  limit  the  Buyout  Program  to  those 
permit  holders  most  impacted  by  the 
ocean  chinook  and  coho  salmon  disaster 
declared  by  the  Secretary  of  Conunerce 
(Secretary)  on  May  26,  1994. 
EFFECTIVE  DATE:  June  19,  1995. 
ADDRESSES:  Requests  for  further 
information  should  be  sent  to  Stephen 
P.  Freese,  Northwest  Emergency 
Assistance  Program,  Trade  and  Industry 
Services  Division,  Northwest  Regional 
Office,  National  Marine  Fisheries 
Service,  Bin  C15700,  7600  Sand  Point 
Way  NE,  Seattle,  WA  98115. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bruce  Morehead,  (301)  713-2358.  or 
Stephen  Freese,  (206)  526-6113. 
SUPPLEMENTARY  INFORMATION: 

Background 

NEAP  was  described  in  the  following 
documents:  Revisions  to  program  for 
financial  assistance  (60  FR  5908, 
lanuary  31, 1995);  program  for  financial 
assistance  (59  FR  51419,  October  11, 
1994);  notice  of  proposed  program  (59 
FR  46224,  September  7,  1994);  and 
advance  notice  of  proposed  rulemaking 
(59  FR  28838.  June  3, 1994).  Background 
information  specific  to  this  notice  can 
be  found  in  the  proposed  amendment 
published  at  (60  FR  25891)  on  May  15, 
1995. 

The  Buyout  Program  is  intended  to 
compensate  commercial  fishermen  for  a 
percentage  of  their  uninsured,  and 
otherwise  uncompensated,  lost  income 
suffered  as  a  result  of  a  natiiral  resource 
disaster  and  to  aid  the  long-term 
viability  of  the  fishery  resource  by 
reducing  fishing  effort  on  the  stocks. 
The  program  description  published  in 
the  October  11, 1994,  Federal  Register 
(59  FR  51419)  indicated  that  the  Buyout 


Program  would  be  applied  to  the 
Washington  State  troll  and  gillnet  fleets 
and  that  Washington  State  may  elect  to 
include  the  chartertxMt  fleets. 

hi  consultation  with  NMFS,  WDFW 
has  designed  a  Buyout  Program 
consistent  with  state  and  Federal 
management  and  grant  regulations, 
including  a  permit  offer  application  that 
allows  assessment  of  the  uninsured,  and 
otherwise  uncompensated,  loss  of  the 
appUcant.  WI^=^,  in  consultation  with 
NMFS.  also  has  the  right  to  reject  any 
and  all  bids.  The  Buyout  Program  limits 
eUgibility  to  holders  of  these 
Washington  State  commercial  salmon 
fishery  licenses  in  1994:  Salmon  troll/ 
deUvery  license,  Willapa  Bay/Columbia 
River  salmon  gillnet  license.  Grays 
Harbor/Columbia  River  salmon  gillnet 
license,  or  salmon  charter  license.  The 
1994  Ucense  requirement  is  a 
prerequisite  for  the  Buyout  Program  and 
not  part  of  the  definition  of  loss 
established  in  60  FR  5910  (January  31, 
1995).  For  purposes  of  determining  the 
uncompensated  loss  and  thus  the 
maximiun  bid  an  applicant  may  make, 
the  Buyout  Program  allows  an  applicant 
to  use  only  income  fix)m  salmon 
fisheries  in  the  coastal  waters  of 
Washington,  Oregon,  and  California 
(defined  as  those  waters  between  the 
baseline  from  which  the  territorial  sea  of 
the  United  States  is  measured,  and  the 
outer  boundary  of  the  exclusive 
economic  zone  (EEZ),  i.e.,  200  nautical 
miles  (323  kilometers)  seeward  of  the 
baseline),  and  the  waters  of  Grays 
Hart)or,  Willapa  Bay,  and  the  Columbia 
River.  These  definitions  focus  the 
Buyout  Program  principally  on  those 
gear  groups  and  fishermen  that  have 
been  under  the  most  severe  restrictions 
because  of  the  conditions  underlying 
the  declaration  of  the  fishery  resource 
disaster. 

Comments  and  Responses 

Fifteen  sets  of  comments  were 
received  about  the  definitions  published 
in  the  proposed  amendment  (60  FR 
25891,  May  15, 1995),  all  of  which  were 
supportive  of  changes  and  clarifications 
to  the  definitions  of  "coastal  fisher>'" 
and  "commercial  fishery  income." 
These  comments  are  grouped  into  three 
general  comments  that  address:  The 
new  definitions,  the  implications  of  any 
unnecessary  delays  to  the  program,  and 
future  funding  or  problems  with  other 
facets  of  the  government  disaster 
assistance. 

Comment:  Many  responded  that  they 
had  understood  that  Puget  Sound 
gilbietters  would  be  excluded,  that  the 
definitions  of  "commercial  fishery"  and 
"commercial  fisheries  income"  will 
target  the  coastal  and  Columbia  River 


salmon  fisheries;  or  that  "coastal" 
referred  to  ocean  and  Columbia  River 
fisheries,  not  all  salt  water  fisheries. 
Many  respondents  also  stated  that 
coastal  and  Columbia  River  salmon 
fisheries  are  the  fisheries  most  impacted 
by  the  disaster  declared  by  the  Secretary 
on  May  26, 1994.  In  contrast.  Puget 
Sound  gillnetters  had  a  season  in  1994. 

Response:  Under  NEAP,  WDFW  was 
authorized  to  establish  the  Buyout 
Program.  WDFW  developed  a  program 
that  limited  eligibility  to  those  saknon 
fishermen  most  affected  by  the 
conditions  that  led  to  the  Secretary's 
fishery  disaster  declaration  for  ocean 
chinook  and  coho  salmon  and  excluded 
Puget  Soimd  gillnet  fishermen  as  they 
were  minimally  affected  by  the 
associated  fishery  restrictions.  As  the 
previous  Federal  Register  notices  did 
not  expUcitly  limit  eligibility,  the  May 
15. 1995,  Federal  Register  notice 
clarifies  NEAP's  intent  with  respect  to 
the  exclusion  of  Puget  Sound  gillnet 
permit  holders  from  eligibility  for 
buyouts.  This  notice  confirms  this 
intent  by  modifying  the  definitions  of 
"commercial  fishery"  and  "commercial 
fisheries  income"  and  establishing  a 
definition  of  "coastal  waters". 

Comment  To  involve  more  groups 
would  dilute  the  available  funds, 
change  the  basic  intent  of  the  program, 
defeat  the  program's  goal,  stimulate 
vessels  to  incur  costly  startup 
procedures  to  re-enter  this  year's 
fishery,  void  the  current  lists  and  bids 
already  developed  by  WDFW,  and 
possibly  cause  some  existing  bids  to 
change.  Any  additional  delay  would 
further  frustrate  fishermen  who  are 
already  upset  with  the  time  taken  to 
implement  this  program  and  with  the 
amount  of  the  available  funds. 

Response:  This  final  notice  will  allow 
WDFW  to  respond  quickly  to  the  510 
bidders  waiting  notification. 

Comment.  Future  funding  should  also 
be  used  to  buyout  Oregon  licensed 
gillnetters.  For  coastwide  uniformity, 
the  Oregon  proposals  for  the  Data  jobs 
program  should  be  expanded  into 
Washington  State.  The  Small  Business 
Administration  (SBA)  should  be  more 
helpful,  especially  in  providing  loans  to 
install  freezer  equipment  for  use  in 
alternative  fisheries  such  as  albacore 
tuna. 

Response:  Should  future  funds  be 
available  and  a  buyback  program 
supported  by  the  State  of  Oregon, 
participation  of  the  Oregon  gillnetters 
will  be  encouraged  but  will  also  depend 
on  the  State  of  Oregon  providing  the 
necessary  assurances  that  any  Oregon 
permit  reduction  will  be  permanent.  In 
the  final  selection  of  Data  Jobs 
proposals,  many  of  the  Oregon  projects 
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were  expanded  into  Washington  so  that 
uniformity  could  be  achieved. 
Comments  concerning  loans  have  been 
sent  to  the  SBA. 

Final  Amendments 

For  the  reasons  stated  above,  the 
amendments  proposed  in  the  May  15. 
1995,  Federal  Register  notice  are 
adopted  as  final.  The  following    , 
definitions  and  modifications  ana 
incorporated  into  the  NEAP: 

Coastal  waters  means  those  waters 
between  the  baseline  from  which  the 
territorial  sea  of  the  United  States  is 
measured,  and  the  outer  boundary  of  the 
EEZ  (i.e.,  200  nautical  miles  (323 
kilometers)  seaward  of  the  baseline). 

Commercial  fishery,  for  purposes  of 
the  Habitat  and  Data  Collection  Jobs 
Programs,  is  defined  as  the  salmon 
fishery  off  the  coasts  and  in  the  State 
waters  of  Washington,  Oregon,  and 
California  for  purposes  of  either  selling 
the  salmon  harvested  or  providing  a 
vessel  for  hire  that  carries  recreational 
fishermen  to  engage  in  fishing  for  a  fee 
(e.g.,  charterboats  and  headboats). 
Subsistence  fisheries  do  not  fall  under 
this  definition.  For  purposes  of  the 
Vessel  Permit  Buyout  Program, 
commercial  fishery  is  defined  as  a 
fishery  conducted  under  a  1994 
Washington  State  troll,  salmon  deUvery, 
Willapa  Bay/Columbia  River  salmon 
gillnet.  Grays  Harbor/Columbia  River 
salmon  gill  net,  or  salmon  charter 
license.  (Note  that  a  salmon  delivery 
hcense  is  only  for  fishing  in  the  Federal 
exclusive  economic  zone  and  landing 
the  fish  in  Washington  State.  Salmon 
troll  Ucenses  are  only  for  fishing  within 
3  miles  (4.8  kilometers)  off  the  coast.) 

Commercial  fishery  income,  for 
purposes  of  the  Habitat  and  Data 
Collection  Jobs  Programs,  is  income 
derived  from  participation  in  the 
commercial  fishery.  For  purposes  of  the 
Vessel  Permit  Buyout  Program, 
commercial  fishery  income  is  income 
derived  from  participation  in  a 
commercial  salmon  fishery  in  the 
coastal  waters  of  Washington,  Oregon, 
and  California,  and  the  waters  of  Grays 
Harbor,  Willapa  Bay,  and  the  Columbia 
River. 

Classification 

This  action  has  been  determined  to  be 
not  significant  for  the  purposes  of  E.O. 
12866. 

The  application  mentioned  in  this 
notice  is  subject  to  the  Paperwork 
Reduction  Act.  It  has  been  approved  by 
the  Office  of  Management  and  Budget 
under  control  number  0648-0288. 

Audiarity:  16  U.S.C.  4107(d). 


Dated:  June  16, 1995. 
Gary  Matlock. 

Program  Management  Officer,  Nationai 

Marine  Fisheries  Service. 

[FR  Doc.  95-15322  Filed  6-19-95;  2:07  pml 

BILLMQ  COM  M10-C2-F 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OP  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for  Certain 
Cotton  and  Man-Made  Fit>er  Textile 
Products  Produced  or  Manufactured  in 
Bangladesh 

June  16. 1995. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(OTA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  adjusting 
limits. 

EFFECTIVE  DATE:  Jime  20, 1995. 

FOR  FURTHER  INFORMATION  CONTACT:  Ross 
Arnold,  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota    * 
Status  Reports  |>osted  on  the  bulletin 
boards  of  each  Customs  port  or  call 
(202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

8UPPI.EMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972.  as  amended;  section  204  of  the 
Agricultural  Act  of  1956.  as  amended  (7 
U.S.C  1854). 

The  current  limit  for  Categories  338/ 
339  is  being  increased  by  special  shift, 
reducing  the  limit  for  Categories  638/ 
639. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
nimibers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  59  FR  65531. 
pubUshed  on  December  20. 1994).  Also 
see  60  FR  5371,  pubhshed  on  January 
27, 1995. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  Uruguay  Round 
Agreements  Act  and  the  Uruguay  Roimd 
Agreement  on  Textiles  and  Clothing,  but 
are  designed  to  assist  only  in  the 


implementation  of  certain  of  their 

provisions. 

Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

June  16. 1995. 
Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington.  DC 
20229. 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  January  24, 1995,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  man- 
made  fiber,  silk  blend  and  other  vegetable 
fiber  textiles  and  textile  products,  produced 
or  manufactured  in  Bangladesh  and  exported 
during  the  twelve-month  f>eriod  which  began 
on  January  1. 1995  and  extends  through 
December  31. 1995. 

Effective  on  June  20. 1995,  you  are  directed 
to  amend  the  January  24, 1995  directive  to 
adjust  the  limits  for  the  following  categories, 
as  provided  under  the  Uruguay  Round 
A^eements  Act  and  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing: 


Category 

limit' 

3.38/339  ..„ 

638/639  ....^ 

1,000,199  dozea 
1,129,030  dozen. 

^  The  Hmits  have  not  been  adjusted  to  ac- 
count for  any  imports  exported  after  December 
31.  1994. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  a&irs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.553(a)(l). 
Sincerely. 
Rita  D.  Hayes. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
(FR  Doc  95-15337  Filed  6-21-95;  8:45  am) 
BNJJNO  cooe  3tio-on-F 


Request  for  PubWc  Comments  on 
Bilateral  Textile  Consultations  With 
Guatemala  on  Certain  Cotton  and  Man- 
Made  Fitier  Textile  Products  " 

June  16, 1995. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

action:  Notice. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Aldrich,  International  Trade 
Speciahst,  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on 
categories  for  which  consultations  have 
been  requested,  call  (202)  482-3740. 
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SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3. 1972.  as  amended:  section  204  of  the 
A^icultural  Act  of  1956.  as  amended  (7 
U.S.C  1854). 

On  May  31. 1995.  under  the  terms  of 
Section  204  of  the  Agricultural  Act  of 
1956.  as  amended,  the  Government  of 
the  United  States  requested 
consultations  with  the  Government  of    • 
Guatemala  with  respect  to  cotton  and 
man-made  fiber  skirts  in  Categories  342/ 
642,  produced  or  manufactured  in 
Guatemala. 

The  purpose  of  this  notice  is  to  advise 
the  public  that,  if  no  solution  is  agreed 
upon  in  consultations  with  the 
Government  of  Guatemala,  the 
Committee  for  the  Implementation  of 
Textile  Agreements  may  later  establish 
a  limit  for  the  entry  and  withdrawal 
from  warehouse  for  consumption  of 
textile  products  in  Categories  342/642. 
produced  or  manufactured  in  Guatemala 
and  exported  during  the  twelve-month 
period  which  began  on  May  31, 1995 
and  extends  through  May  30. 1996.  at  a 
level  of  not  less  than  319.417  dozen. 

A  statement  of  serious  damage 
concerning  Categories  342/642  follows 
this  notice. 

Anyone  wishing  to  comment  or 
provide  data  or  information  regarding 
the  treatment  of  Categories  342/642.  or  ^ 
to  comment  on  domestic  production  or 
availability  of  products  included  in 
Categories  342/642,  is  invited  to  submit 
10  copies  of  such  comments  or 
information  to  Rita  D.  Hayes,  Chairman, 
Committee  for  the  Implementation  of 
Textile  Agreements,  U.S.  Department  of 
Commerce.  Washington.  DC  20230; 
ATTN:  Helen  L.  LeGrande.  The 
comments  received  will  be  considered 
in  the  context  of  the  consultations  with 
the  Government  of  Guatemala. 

Because  the  exact  timing  of  the 
consultations  is  not  yet  certain, 
comments  should  be  submitted 
promptly.  Comments  or  information 
submitted  in  response  to  this  notice  will 
be  available  for  public  inspection  in  the 
Office  of  Textiles  and  Apparel,  room 
,H3100,  U.S.  Department  of  Commerce, 
14th  and  Constitution  Avenue.  NW., 
Washington.  DC. 

Further  comments  may  be  invited 
regarding  particular  comments  or 
»    information  received  from  the  public 
which  the  Committee  for  the 
Implementation  of  Textile  Agreements 
considers  appropriate  for  further 
consideration. 

The  solicitation  of  comments 
regarding  any  aspect  of  the  agreement  or 
the  implementation  thereof  is  not  a 
waiver  in  any  respect  of  the  exemption 
contained  in  5  U.S.C.  553la)(l)  relating 


to  matters  which  constitute  "a  foreign 
affairs  function  of  the  United  States." 

The  United  States  remains  committed 
to  finding  a  solution  concerning 
Categories  342/642.  Should  such  a 
solution  be  reached  in  consultations 
with  the  Government  of  Guatemala, 
further  notice  will  be  published  in  the 
Federal  Register. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS  - 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  59  FR  65531. 
published  on  December  20, 1994). 
Ritf  D.  Hayes, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 
Statement  of  Serious  Damage— Guatemala 
Cotton  and  Manmade  Fiber  Skirts 
CateSBiT  342/M2 
May  1995 
Import  Situation  and  Conclusion 

U.S.  imports  of  cotton  and  manmade 
fiber  skirts.  Category  342/642.  from 
Guatemala  reached  319.417  dozen  in  the 
year  ending  February  1995.  22  percent 
above  the  262.414  dozen  imported  in 
same  period  a  year  earlier.  Imports  irom 
Guatemala  were  4.0  percent  of  total  U.S. 
imports  of  Category  342/642  in  the  year 
ending  February  1995,  and  were 
equivalent  to  4.8  percent  of  U.S. 
production  of  Category  342/642  in 
calendar  year  1994. 

U.S.  imports  of  cotton  and  manmade 
fiber  skirts  from  Guatemala  in  Category 
342/642*during  1994  entered  the  U.S.  at 
an  average  landed  duty-paid  value  of 
$71.16  per  dozen,  53  percent  below  U.S. 
producers'  average  price  for  cotton  and 
manmade  fiber  skirts. 

The  sharp  and  substantial  increase  of 
low  valued  Category  342/642  imports 
from  Guatemala  is  causing  serious 
damage  to  the  U.S.  domestic  industry 
producing  cotton  and  manmade  fiber 
skirts. 

U.S.  Production,  Import  Penetration,  and 
Market  Share 

U.S.  production  of  cotton  and 
manmade  fiber  skirts.  Category  342/642. 
declined  from  8,117,000  dozen  in  1992 
to  6,606,000  dozen  in  1994.  aTiecline  of 
19  percent.  In  contrast  imports  of 
Category  342/642  surged  from  6,884.000 
dozen  in  1992  to  7,661,000  dozen  in 
1994,  an  11  percent  increase.  Category 
342/642  imports  continue  to  increase, 
reaching  7,908.000  dozen  In  the  year 
ending  February  1995. 

The  ratio  of  imports  to  domestic 
production  increased  from  85  percent  in 
1992  to  116  percent  in  1994.  The  share 
of  this  market  held  by  domestic 
manufacturers  fell  from  54  percent  in 


1992  to  46  percent  in  1994,  a  decline  of 

eight  percentage  points. 

IFR  Doc.  95-15338  Filed  6-21-95;  8:45  am) 

BU.LJNQ  COOe  3S10-OA-F 


DEPARTMENT  OF  DEFENSE 

Public  Information  Collection 
Requirement  Submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
Review 

ACTION:  Notice. 


The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Title  and  Applicable  Form:  Chemical 
Weapons  Exposure;  DD  Form  2733. 

Type  of  Request:  Expedited 
Processing — Approval  date  requested: 
30  days  following  publication  in  the 
Federal  Register. 

Number  of  Respondents:  300. 
Responses  per  Respondent:  1. 
Annual  Responses:  300. 
/Average  Burden  per  Response:  45 
minutes. 
Annual  Burden  Hours:  225. 
Needs  and  Uses:  This  information 
collection  provides  data  needed  to 
identify  records  which  may  support 
veterans'  claims  of  participation  in 
chemical  weapons  tests  or  exposure 
prior  to  1968. 

Respondents  are  veterans,  famihes  of 
veterans,  and  former  civilian  employees 
of  the  U.S.  Government  who  allege 
involvement  in  testing  or  exposure.  The 
data  will  be  used  to  obtain  information 
for  possible  submission  to  the 
Department  of  Veterans  Affairs  to 
substantiate  compensation  claims,  and 
to  provide  treatment;  to  locate 
individuals  eligible  for  receipt  of  DoD 
commendation;  and  in  some  cases  to 
locate  names  of  additional  individuals 
for  possible  compensation, 
commendation,  and  treatment. 

Affected  Public:  Individuals  or 
households. 
Frequency:  One  time. 
Respondent's  Obligation:  Voluntary. 
OMB  Desk  Officer:  Mr.  Edward  C. 
Springer. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Springer  at  the  Office  of 
Management  and  Budget.  Desk  Officer 
for  DoD,  Room  10236,  New  Executive 
Office  Building,  Washington,  DC  20503. 
DoD  Clearance  Officer:  Mr.  William 

Pearce. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
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be  sent  to  Mr.  Pearce.  WHS/DIOR.  1215 
Jefferson  Davis  Midway,  Suite  1204, 
Arlington,  VA  22202-4302. 

Dated:  June  5. 1995. 
Patricia  L.  Toppiiigs, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

(FR  Doc.  95-15242  Filed  6-21-95;  8:45  am] 


Department  of  the  Navy 

Notice  Of  Postponement:  Naval 
Reserve  Center,  Coconut  Grove, 
Miami.  FL 

AOaiCY:  Department  of  the  Navy,  DOD. 
ACTION:  Notice. 

SUMMARY:  This  Notice  provides  for  the 
indefinite  postponement  of  the 
submittal  of  expressions  of  interest  and 
outreach  efforts  for  the  Naval  Reserve 
Center,  Coconut  Grove,  Miami,  FL. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
J.  Kane,  Director,  Real  Estate  Operations 
Division.  Naval  Facilities  Engineering 
Command,  200  Stovall  Street. 
Alexandria.  VA  22332-2300.  telephone 
(703)  325-0474;  or  E.  R.  Nelson.  Real 
Estate  Division,  Southern  Division, 
Naval  Facilities  Engineering  Command, 
2155  Eagle  Drive,  North  Charleston,  SC 
29419-flOlO,  telephone  (803)  743-0494. 

NOTICE  OF  POSTPONEMBIT:  In  1988,  the 
Naval  Reserve  Center,  Coconut  Grove, 
Miami,  FL,  was  designated  for  closure 
pursuant  to  the  Defense  Authorization 
Amendments  and  Base  Closure  and 
Realignment  Act,  Public  Law  100-526, 
as  amended.  On  or  about  May  1, 1995, 
the  City  of  Miami  issued  a  public  notice 
stating,  in  part,  that  interested  parties 
should  submit  Notices  of  Interest 
concerning  the  surplus  property  at  the 
Naval  Reserve  Center  before  June  12, 
1905. 

Pursuant  to  Section  2905(b)(7)(N)  of 
Public  Law  101-510,  as  amended  by 
Public  Law  103-421,  the  Secretary,  in 
consultation  with  the  City  of  Miami,  has 
determined  that  it  would  be  in  the 
interest  of  communities  affected  by  the 
closure  of  the  Naval  Reserve  Center, 
Coconut  Grove,  Miami,  FL,  to  postpone 
indefinitely  the  deadlines,  such  as  the 
submittal  of  Notices  of  Interest  and 
outreach  efforts.  The  Department  of  the 
Navy  will  publish  a  subsequent  Notice 
in  the  Federal  Register  when  the 
Secretary  determines  that  the  process 
should  be  resumed. 


Dated:  June  9. 1995. 

M  J>.  Schetvk. 

LT.  JAGC.  USNR.  Alternate  Federal  Register 
Liaison  Officer. 

[FR  Doc.  95-15273  Filed  6-21-95:  8:45  am] 

aa^MQ  ooof  aaio-#r-r 


Department  of  the  Air  Force 

Notice  of  AvailabiUty  for  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact  for  the  DIaposal  and 
Reuse  of  Newark  AFB,  OH 

The  United  States  Air  Force  is  issuing 
this  notice  to  advise  the  public  that  the 
Air  Force  has  prepared  an 
environmental  assessment  (EA)  to  assess 
the  potential  environmental 
consequences  of  the  disposal  and  reuse 
of  Newark  AFB  identified  for  closure 
under  the  Base  Closure  and  Realignment 
Act  of  1990  as  amended.  As  a  result  of 
the  analysis  of  impacts  in  the  EA,  it  was 
concluded  that  the  proposed  disposal 
and  reuse  of  Newaik  AFB  would  not 
have  a  significant  effect  on  human 
health  or  the  natural  environment  and, 
therefore,  an  environmental  impact 
statement  will  not  be  prepared.  Based 
on  the  analysis  in  the  EA,  a  Finding  of 
No  Significant  Impact  (FONSI)  has  been 
issued.  Please  direct  requests  for  further 
information  concerning  the  Newark 
AFB  disposal  and  reuse  EA  and  FONSI 
to:  Col.  Thomas  Gross,  USAF,  AFCEE/ 
EC,  8106  Chennault  Road,  Brooks  AFB 
TX  78235-5318,  (201)  536-3907. 
Patsy  |.  Conaer. 

Air  Fores  Federal  Register  Liaison  Officer. 
IFR  Doc.  95-15283  Filed  6-21-95;  8:45  am) 

BHXMQ  COOC  3eiO-01-P 


Office  of  the  Secretary 

Privacy  Act  of  1974;  Notice  to  Amend 
a  Record  System. 

AGENCY:  Office  of  the  Secretary,  DOD. 

ACTION:  Notice  to  amend  a  record 
system. 

SUMMARY:  The  Office  of  the  Secretary  of 
Defense  proposes  to  amend  a  system  of 
records  notices  in  its  inventory  of  record 
systems  subject  to  the  Privacy  Act  of 
1974  (5  U.S.C.  552a),  as  amended. 

DATES:  The  amendment  will  be  effective 
on  July  24. 1995.  unless  comments  are 
received  that  would  result  in  a  contrary 
determination. 

ADDRESSES:  Send  comments  to  Chief. 
Records  Management  and  Privacy  Act 
Branch.  Washington  Headquarter 
Services,  Correspondence  and 
Directives,  Directives  and  Records 


Division,  1155  Defense  Pentagon, 
Washington,  DC  20301091155. 
FOR  FURTHER  MFONMATION  CONTACT:  Mr. 
Dan  Cragg  at  (703)  695090970  or  DSN 
225090970. 

8UPPI.EMDITARY  MFORMATtON:  The  Office 
of  the  Secretary  of  Defense  notices  for 
systems  of  records  subject  to  the  Privacy 
Act  of  1974  (5  U.S.C.  552a),  as  amended, 
have  been  published  in  the  Federal 
Register  and  are  available  from  the 
address  above. 

The  proposed  amendments  are  not 
within  the  purview  of  subsection  (r)  of 
the  Privacy  Act  (5  U.S.C.  552a),  as 
amended,  which  would  require  the 
submission  of  a  new  or  altered  system 
report  for  each  system.  The  specific 
changes  to  the  record  systems  being 
amended  are  set  forth  below  followed 
by  the  notice,  as  amended,  published  in 
its  entirety. 

Dated:  )une  12, 1995. 


Patricia  L.  Toppinga, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

DWH8  P28 

SVSraiNAME: 

OSD  Clearance  File  (February  22. 
1993,  58  FR  10274). 

CHANQEt: 
SYSTEM  name: 

Delete  entry  and  replace  with 
'Personnel  Security  Operations  File'. 

SYSTEM  LOCATION: 

Delete  entry  and  replace  with 
'Directorate  for  Personnel  and  Security. 
Washington  Headquarters  Services. 
Department  of  Defense,  Personnel 
Seciuity  Operations  Division,  1155 
Defense  Pentagon,  Room  3B347. 
Washington.  DC  20301091155. 

CATEQOmES  OF  M0M0UAL8  COVBtB)  BY  THE 

system: 

Delete  and  replace  entry  with. 
'Civilian  employees  of.  and  military 
members  assigned  to.  the  Office  of  the 
Secretary  of  Defense,  its  compwjnents 
and  supported  organizations  including 
the  United  States  Court  of  Appeals  for 
the  Armed  Forces,  the  Advanced 
Research  Projects  Agency,  the  Ballistic 
Missile  Defense  Organization,  the 
American  Forces  Information  Service, 
the  Defense  Legal  Services  Agency,  the 
Defense  Security  Assistance  Agency,  the 
Defense  Technology  Security 
Administration,  the  Defense  Medical 
Program  Activity,  the  Defense  POW/ 
MIA  Office,  and  certain  persoimel 
selected  for  assignment  to  the  United 
States  Mission  to  NATO. 
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Experts  and  consultants  serving  with 
at  without  compensation. 

Certain  employees  of  the 
Congressional  Budget  Office  and  the 
U.S.  Capitol  Police. 

Staff  of  Congressional  committees  and 
personnel  office  staff  who  require  access 
to  classified  DoD  information  or 

material.  . 

Employees  of  other  agenaes  detailed 
to  the  Office  of  the  Secretary  of  Defense. 

Members  and  staff  of  Dou 
commissions  and  certain  Presidential 
commissions. 

Very  important  people  selected  to 
attend  orientation  conferences. 

Defense  contractors  requiring  access 
to  special  programs. 

Unsalaried  studenU  working  as 
interns  in  supported  organizations.' 

CATEOOnES  OF  RECORM  M  THE  SYStEH: 

Delete  entry  and  replace  with 
"National  Agency  Checks  conducted  by 
the  Directorate  for  Personnel  and 
Security,  Washington  Headquarters 
Services;  the  Individual's  Certificate  of 
Seciirity  Clearance;  security  briefing  and 
debriefing  statements;  security 
violations  and  other  files  pertinent  to 
the  security  clearance  or  access  status  of 
an  individual' 

AUT>40mTY  FOR  HAMTBUNCE  OF  T>IE  SYSraC 

Delete  entry  and  replace  with  '5 
U.S.C.  301  and  Executive  Order  12356, 
Executive  Order  10450,  Executive  Order 
9397.' 

PURP08E(8): 

Ctelete  entry  and  replace  with  'To  be 
used  by  officials  of  the  Personnel 
Seciuity  Operations  Division. 
Directorate  for  Personnel  and  Security, 
Washington  Headquarters  Services,  to 
maintain  security  clearance  and 
authorized  access  information.' 


RETfdEVABIiTY: 

Delete  entry  and  replace  with  Active 
personnel  security  files  maintained 
alphabetically  by  last  name  of  subject, 
or  by  Social  Security  Number.  Inactive 
personnel  security  files  serially 
nimibered  and  indexed  alphabetically' 

SAFEOUAROe: 

Delete  entry  and  replace  with  'Files 
are  maintained  under  the  direct  control 
of  office  personnel  during  duty  hours. 
Office  is  locked  and  alarmed  during 
non-duty  hours.  Computer  media  is 
stored  in  controlled  areas.  Computer 
terminal  access  is  controlled  by  user 
passwords  that  are  periodically 
changed.' 

RETBinON  AND  disposal: 

Delete  entry  and  replace  with 
Tersonnel  security  clearance  files  are 


maintained  until  notification  of  death, 
separation,  or  transfer  of  the  individual, 
placed  in  inactive  status,  and  destroyed 
after  3  years.' 

RECORD  SOUNCE  CATEQOMES: 

Delete  entry  and  replace  with 
'Applications  and  related  forms  from 
the  individual;  background 
investigations  and  summaries  of 
information  from  background 
investigations;  employment  suit^ility 
related  information;  and  forms  and 
correspondence  relating  to  the  security 
clearance  and  access  of  the  individual.' 


DWH8  P28 

systbmname: 
Personnel  Security  Operations  File. 

SYSTBI  location: 

Directorate  for  Personnel  and 
Security,  Washington  Haadquarters 
Services,  Department  of  Defense, 
Persormel  Security  Opef-ations  Division, 


1155  Defense  Pentagon 


Washington.  DC  20301(191155 


CATEQORKS  OF  MOMOUALt 


Room  3B347. 


COVERED  BY  THE 


Civilian  employees  of,  and  military 
members  assigned  to.  tJie  Office  of  the 
Secretary  of  Defense,  itli  components 
and  supported  organizations  including 
the  United  States  Court  of  Appeals  for 
the  Armed  Forces,  the  Advanced 
Research  Projects  Agency,  the  Ballistic 
Missile  Defense  Organization,  the 
American  Forces  Information  Service, 
the  Defense  Legal  Services  Agency,  the 
Defense  Security  Assistance  Agency,  the 
Defense  Technology  Security 
Administration,  the  Defense  Medical 
Program  Activity,  the  Defense  POW/ 
MIA  Office,  and  certain  personnel 
selected  for  assignment  to  the  United 
States  Mission  to  NATO. 

Experts  and  consultants  serving  with 
or  without  compensation. 

Certain  employees  of  the 
Congressional  Budget  Office  and  the 
U.S.  Capitol  Police. 

Staff  of  Congressional  committees  and 
personnel  office  staff  who  require  access 
to  classified  DoD  information  or 
material. 

Employees  of  other  agencies  detailed 
to  the  Office  of  the  Secretary  of  Defense. 

Members  and  staff  of  DoD 
commissions  and  certain  Presidential 
commissions. 

Very  important  people  selected  to 
attend  orientation  conferences. 

Defense  contractors  requiring  access 
to  special  programs. 

Unsalaried  students  working  as 
interns  in  supported  organizations. 


CATEOOMKS  OF  REOOROe  M  THE  system: 

National  Agency  Checks  conducted 
by  the  Directorate  for  Personnel  and 
Seciuity.  Washington  Headquarters 
Services:  the  Individual's  Certificate  of 
Security  Clearance;  security  briefing  and 
debriefing  statements;  security 
violations  and  other  files  pertinent  to 
the  security  clearance  or  access  status  of 
an  individual. 

AUTHORTTY  FOR  MAeiTEMAIICe  OF  THE  system: 

5  U.S.C.  301  and  Executive  Order 
12356,  Executive  Order  10450, 
Executive  Order  9397. 

PURFOSE(S): 

To  be  used  by  officials  of  the 
Personnel  Security  Operations  Division, 
Directorate  for  Personnel  and  Seciuity, 
Washington  Headquarters  Services,  to 
maintain  security  clearance  and 
authorized  access  information. 

ROUTME  USES  OF  RECORDS  MAINTAINED  IN  THE 
SVSTBI,  MCLINXNO  CATEQOMES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  uses: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  'Blanket  Routine  Uses'  set  forth  at 
the  beginning  of  OSD's  compilation  of 
systems  of  records  notices  apply  to  this 
system. 


POLICIES  AND  PRACTICES  FOR  STORSM, 
RETRIEVSia,  ACCESSWO,  RETAeWIQ,  AND 
MSPOSeiO  OF  RECORDS  M  THE  SYSTEM: 

storage: 

Hard  copy  files  are  maintained  in  a 
secured  area,  and  computer  files  are 
stored  on  magnetic  tape  and  disk. 

RETRCVASaJTY: 

Active  personnel  security  files 
maintained  alphabetically  by  last  name 
of  subject,  or  by  Social  Security 
Number.  Inactive  personnel  security 
files  serially  numbered  and  indexed 
alphabetically. 

SAFEGUARDS: 

Files  are  maintained  under  the  direct 
control  of  office  personnel  during  duty 
hours.  Office  is  locked  and  alarmed 
during  non-duty  hours.  Computer  media 
is  stored  in  controlled  areas.  Computer 
terminal  access  is  controlled  by  user 
passwords  that  are  periodically 
changed.  ,. 

retention  AND  disposal: 

Personnel  security  clearance  files  are 
maintained  until  notification  of  death, 
separation,  or  transfer  of  the  individual, 
placed  in  inactive  status,  and  destroyed 
after  3  yeare. 
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SVSTBi  MANAQER(S)  AND  ADDRESS: 

Director  for  Personnel  and  Security, 
Washington  Headquarters  Services, 
Department  of  Defense,  Room  3B347, 
1155  Defense  Pentagon,  Washington,  DC 
20301091155. 

NOmCATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the  Director 
for  Personnel  and  Seciuity,  Washington 
Headquarters  Services,  Department  of 
Defense,  Room  3B347, 1155  Defense 
Pentagon,  Washington,  DC  20301091155 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  to  access 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  Director  for  Personnel 
and  Security,  Washington  Headquarters 
Services,  Department  of  Defense,  Room 
3B347, 1155  Defense  Pentagon, 
Washington,  DC  20301091155 

contestsm  HccoRO  pnoccoufles: 

The  OSD's  rules  for  accessing  records, 
for  contesting  contents  and  appealing 
initial  agency  determinations  are 
published  in  OSD  Administrative 
Instruction  81;  32  CFR  part  311;  or  may 
be  obtained  from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Applications  and  related  forms  from 
the  individual:  background 
investigations  and  summaries  of 
information  from  background 
investigations;  employment  suitability 
related  information:  and  forms  and 
correspondence  relating  to  the  security 
clearance  and  access  of  the  individual. 

EXEMMIKJNB  CLABfED  FOR  THE  SYSTBI: 

Parts  of  this  system  may  be  exempt 
&t>m  certain  provisions  of  5  U.S.C 
552a(k)(5),  as  appUcable. 

An  exemption  rule  for  this  record 
system  has  been  promulgated  in 
accordance  with  the  requirements  of  5 
U.S.Q  553(b)  (1),  (2).  and  (3).  (c)  and  (e) 
and  published  in  32  CFR  part  311.  For 
additional  information  contact  the 
system  manager. 
IFR  Doc.  95-15243  Filed  6-21-95;  8:45  am] 
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Performance  Review  Board 
Membership 

AGENCY:  Defense  Finance  and 
Accounting  Service. 
ACTION:  Notice. 

SUMMARY:  Notice  is  given  of  the  names 
of  members  of  the  Performance  Review 
Board  for  the  Defiense  Finance  and 
Accounting  Service. 


EFFECTTVE  DATE:  July  15,  1995. 
FOR  FURTHER  MFORMATION  CONTACT: 
Beverley  McDaris,  Defense  Finance  and 
Accounting  Service.  DFAS-HQ/H,  1931 
Jefferson  C^vis  Highway,  Arlington,  VA 
22240-5291. 

SUPPI.EMENTARY  INFORMATXM:  Section 
4314(c)  (1)  through  (5)  of  TiUe  5,  U.S.C, 
requires  each  agency  to  establish,  in 
accordance  with  regulations,  one  or 
more  Senior  Executive  Swvice 
performance  review  boards.  The  boards 
shall  review  and  evaluate  the  initial 
appraisal  of  senior  executives' 
performance  by  supervisors  and  make 
recommendations  to  the  appointing 
authority  or  rating  official  relative  to  the 
performance  of  these  executives. 
Gary  Amlin,  Principal  Deputy  Director, 
Defense  Finance  and  Accounting 
Service— Headquarters. 
John  Barber,  Director.  External  Aff^airs 
and  Management  Support,  Defense 
Finance  and  Account^  Service — 
Headquarters. 
Oegory  Bitz,  Director — Indianapolis 
Center,  Defense  Finance  and 
Accounting  Service. 
Robert  Burke,  Deputy  Director  for 
Information  Management,  Defense 
Finance  and  Accounting  Service. 
Bruce  Cames,  Deputy  Director  for 
Resource  Management,  Defiense 
Finance  and  Accounting  Service — 
Headquarters. 
Charles  Coffiee.  Director — Columbus 
Center,  Defense  Finance  and 
Accounting  Service. 
Jerome  Coleman,  Principal  Deputy 
Director^Denver  Center,  Defense 
Finance  and  Accounting  Service. 
Michael  Ehigan,  Assistant  Deputy 
Director  for  Resource  Management, 
Defense  Finance  and  Accounting 
Service — ^Headquarters. 
Robert  Goetz,  Principal  Deputy 
Director — Indianapolis  Ceater, 
Defense  Finance  and  Accounting 
Swvice. 
Ida  Faye  Qmves.  Principal  Deputy 
Director — Columbus  Center,  Defense 
Finance  and  Accounting  Service. 
Edward  Harris,  Deputy  Director  for 
Business  Funds,  Defense  Finance  and 
Accounting  Service — Headquarters. 
Phyllis  Hudson,  Director— Cleveland 
Center,  Defense  Finance  and 
Accounting  Service. 
Leon  Knishinski,  Principal  Deputy 
Director— Cleveland  Center,  Defense 
Finance  and  Accounting  Service. 
Thomas McCarty,  DeputyDirector  for 
General  Accounting,  Defense  Finance 
and  Accounting  Service — 
Headquarters. 
Robert  McNamara,  Assistant  Deputy 
Director  for  Plans  and  Management, 
Defense  Finance  and  Accounting 
Service — Headquarters. 


John  Mester.  General  Counsel.  Defiense 
Finance  and  Accounting  Service- 
Headquarters. 

John  Nabil,  Director— Denver  Center, 
Defense  Finance  and  Accounting 
Service. 

Steve  Turner,  Director— Kansas  City 
Center,  Defense  Finance  and 
Accounting  Service. 

Teresa  Walker,  Deputy  Director  for 
Plans  and  Management,  Defense 
Finance  and  Accounting  Service^ 
Headquarters. 

Michael  Wilson,  Deputy  Director  for 
Customer  Service  and  Performance 
Assessment,  Defense  Finance  and 
Accounting  Service — ^Headquarters. 
Dated:  June  15, 1995. 

Patricia  L.  Toppingt. 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  ofDe^nse. 

(PR  Doc  95-15244  Filed  6-21-95;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

Office  of  Educational  Reeearch  and 
Improvement  (OERI)    Regional 
Educatfonai  Laboratory  Progrsm; 
Availability  of  RequeM 

AGENCY:  Department  of  Education. 

ACTION:  Notice  of  availability  of  request 
for  proposals. 

On  May  18, 1995,  the  Secretary 
published  a  notice  in  the  Commerce 
Business  Daily  (page  2)  aimoimdng 
intent  to  issue  a  request  for  pro(>osals 
(RFP)  for  the  Regional  Educational 
Laboratory  Program.  The  Department  of 
Education  proposes  to  opierate  ten 
Regional  Educational  Laboratories  to 
serve  ten  geographic  regions.  The 
closing  date  for  responding  to  the  RFP 
is  August  8,  1995. 

The  purpose  of  this  notice  is  to  inform 
interested  parties  that  copies  of  the  RFP 
may  be  obtained — 

•  By  telephone  at  (202)  70S-6498: 

•  By  mail  or  telegram  to  Department 
of  Education,  7th  and  D  Streets.  S.W.. 
Room  3633,  ROB  3,  Washington,  D.C 
20202-4725;  or 

•  In  person  at  the  mail  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
LaVeme  Reddick  (202)  708-8222  or 
Latonya  Simpson  (202)  708-6498. 

Dated:  )une  16, 1995. 
Sharaa  P.  KofaiiiMM. 

Assistant  Secretary  for  Educational  Research 

and  Improvement. 

(PR  Doc  95-15257  Filed  6-21-95;  8:45  am) 


32S14 


Fedaral  Register  /  Vol.  60.  No.  120  /  Thursday.  June  22.  1995  /  Notices 


[CFOA  No:  84.272] 

National  Early  Intarvantion  Scholarship 
and  Partnership  (NBSP)  Program; 
Notlca  InvHtng  Appllcatkins  tor  rtow 
Awartte  for  Fiscal  Year  1095 

Purpose  of  Program:  Under  the  NHSP 
Prograni,  the  Secretary  provides  grants 
to  States  to- 
la) Encourage  the  States  to  provide  or 
maintain  a  guaranteed  amount  of 
financial  assistance  necessary  to  permit 
eligible  low-income  students  who 
obtain  high  school  diplomas  or  the 
equivalent  to  attend  an  institution  of 
higher  education;  and 

(h)  Provide  financial  incentives  to 
enable  States,  in  cooperation  with  local 
educational  agencies,  institutions  of 
higher  education,  community 
organizations,  and  businesses,  to 
provide — 

(1)  Additional  counseling,  mentoring, 
academic  support,  outreach,  and 
supportive  services  to  preschool, 
elementary  school,  middle  school,  and 
secondary  school  students  who  are  at 
risk  of  dropping  out  of  school;  and 

(2)  Information  to  students  and  their 
parents  about  the  advantages  of 
obtaining  a  postsecondary  education 
and  their  college  financing  options. 

Eligible  Applicants:  The  Secretary  is 
authorized  to  accept  applications  from 
the  50  States,  the  District  of  Colimibia, 
American  Samoa,  Guam,  the  Northern 
Mariana  Islands,  Puerto  Rico,  and  the 
Virgin  Islands. 

Deadline  for  Transmittal  c/ 
Applications:  July  24. 1995. 

Deadline  for  Intergovernmental 
Review:  September  22, 1995. 

Available  Funds:  The 
Administration's  budget  request  for 
fiscal  year  1995  did  not  include  funds 
for  this  program.  However,  the  Congress 
has  appropriated  $3,108,000  in  fiscal 
year  1995  for  the  early  intervention  and 
postsecondary  educational  scholarship 
components  of  the  NEISP  Program. 
Please  note  that  for  fiscal  year  1995  only 
approximately  $1,000,000  in  Federal 
funds  are  available  to  fund  new  State 
applicants  to  be  allocated  to  States  oa  a 
competitive  basis.  This  is  due  to  the 
grant  continuation  requirements  for 
1994-95  NEISP  Program  grantees. 

Estimated  Range  of  Awards:  $150,000 
to  $375,000. 

Estimated  Average  Size  of  Awards: 
$275,000. 

Estimated  Number  of  Awards:  3-5. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  Up  to  60  months. 
Budget  Period:  12  months. 
Applicable  Regulations:  (a)  The 
Education  Department  General 


Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  75.  76,  77  79,  80.  82,  85 
and  86;  (b)  the  regulations  in  34  C^FR 
part  600;  (c)  the  regulations  in  34  CFR 
part  668;  and  (d)  the  regulatitms  for  this 
program  in  34  CFR  part  693. 

Supplementary  Information:  The 
Secretary  strongly  requests  the  applicant 
to  limit  the  application  narrative  to  no 
more  than  50  double-spaced,  typed 
pages  (on  one  side  only)  although  the 
Secretary  will  consider  applications  of 
greater  length.  The  Department 
anticipates  that  successful  applications 
under  this  program  generally  will  meet 
this  page  limit. 

Pnority:  None. 

Selection  Criteria:  In  evaluating 
applications  for  grants  under  this 
program  competition,  the  Secretary  uses 
the  selection  criteria  in  34  CFR  693.22 
of  the  propam  regulations. 

For  Further  Information  Contact: 
Daniel  Sullivan.  U.S.  Department  of 
Education,  600  Independence  Avenue, 
S.W.,  Room  3045.  ROB-3,  Washington, 
D.C.  20202-5447.  Telephone:  (202)  708- 
4607.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m.,  Eastern  time. 
Monday  through  Friday. 

Information  about  the  Department's 
funding  opportimities.  including  copies 
of  application  notices  for  discretionary 
grant  competitions,  can  be  viewed  on 
the  Department's  electronic  bulletin 
board  (ED  Board),  telephone  (202)  260- 
9950;  or  on  Internet  Gopher  Server  at 
GOPHER.ED.GOV  (under 
Announcements.  Bulletins  and  Press 
Releases).  However,  the  official 
application  notice  for  a  discretionary 
grant  competition  is  the  notice 
published  in  the  Federal  Register. 

Program  Authority:  20  U.S.C  1070a-21  to 
10708^27. 

Dated:  June  16.  1995. 
David  A.  L4>nguiecker, 
Assistant  Secretary  for  Postsecondary 
Education. 
[FR  Doc.  95-15258  Filed  6-21-95;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Bonneville  Power  Administration 

Notice  of  Intent  to  Prepare  an 
Environmental  Impact  Statement  and 
Notice  of  Floodplain  and  Wetlands 
Involvement  for  the  WlldlHe  Mitigation 
Program 

AQSICY:  Bonneville  Power 
Administration  (BPA),  Department  of 
Energy  (DOE). 


ACTXM:  Notice  of  Intent  to  Prepare  an 
Environmental  Impact  Statement  (EIS) 
and  Notice  of  Floodplain  and  Wetlands 
Involvement. 


SUMMARY:  Today's  notice  announces 
BPA's  intention  to  prep>are  an  EIS  on 
proposed  establishment  of  principles  for 
implementing  a  program  to  mitigate  the 
loss  of  wildiifis  habitat  caused  by  the 
development  and  operation  of  Columbia 
River  Basin  (Basin)  hydroelectric 
projects  (as  allocated  to  the  purpose  of 
power  production).  This  action  involves 
land  resources  planning  probably 
affecting  many  floodplains  and 
wetlands  throughout  the  Basin.  In 
accordance  with  the  Pacific  Northwest 
Electric  Power  Plarming  and 
Conservation  Act  (Northwest  Power  Act. 
16  U.S.C.  839),  specific  wildlife 
mitigation  activities  that  BPA  would 
implement  under  the  program  are 
developed  through  Pacific  Northwest 
Power  Planning  Council  (Council) 
procedures  and  proposed  in  the 
Council's  Fish  and  Wildlife  Program. 
Although  BPA  decisions  on  these 
specific  actions  are  independent  of  one 
another,  preparation  of  this  EIS 
recognizes  their  similarity  of  impacts, 
methods  of  implementation,  and  subject 
matter.  We  stress  that  the  EIS  will  focus 
on  wildhfe  mitigation,  not  on 
anadromous  or  resident  fish  mitigation. 
In  accordance  with  DOE  regulations  for 
compliance  with  floodplain  and 
wetlands  environmental  review 
requirements  (10  CFR  part  1022).  the 
EIS  will  integrate  a  floodplain  and 
wetltinds  assessment. 

BPA  invites  public  comment  on  the 
range  of  actions,  alternatives,  and 
impacts  to  address  in  the  WildUfe 
Mitigation  Program  EIS. 
DATES:  A  public  scoping  meeting  is 
schedule  for  July  14, 1995,  2  p.m.  to  4 
p.m.,  at  the  Forum  Building,  room  190, 
525  NE  Oregon  Street.  Portland.  Oregon. 
BPA  is  wiling  to  hold  additional 
scoping  meetings  depending  on  public 
interest  and  will  contact  Tribes, 
agencies,  and  groups  known  to  be 
interested  in  the  wildlife  program. 
Written  comments  are  due  to  the 
address  below  no  later  than  July  28. 
1995. 

ADDRESSES:  Please  send  written 
comments  and  requests  to  be  placed  on 
the  project  mailing  list  to  the  Public 
Involvement  and  Information  Manager. 
Bonneville  Power  Administration — 
CKP,  PO  Box  12999,  Portland,  Oregon 
97212.  The  phone  number  of  the  Public 
Involvement  and  Information  Office  is 
503-230-3478  in  Portland;  toll-free  1- 
800-622-4519  outside  of  Portland. 
FOR  FURTHER  INFORMATION,  CONTACT: 
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Thomas  C  McKinney,  Bonneville  Power 
Administration,  PO  Box  3621(ECN), 
Portland,  Oregon  97208-3621,  phone 
number  503-230-4749.  fax  number 
503-230-5699. 

SUPPLEMENTARY  INFORMATION: 
Development  and  operation  of  the 
hydropower  system  in  the  Colimibia 
River  Basin  has  had  far-reaching  effects 
on  many  sf>ecies  of  wildlife.  Som^ 
floodplain  and  riparian  habitats 
important  to  wildlife  were  inimdated 
when  reservoirs  filled.  BPA  needs 
mitigation  for  the  loss  of  wildlife  habitat 
caused  by  the  federal  portion  of  this 
development.  Specific  mitigation 
actions  that  BPA  may  support  to  satisfy 
this  need  are  initially  developed  in  a 
public  process  managed  by  the 
Northwest  Power  Planning  Council. 
Future  mitigation  actions  with  potential 
environmental  effiects  are  expected  to 
include  fee-title  land  acquisition  and 
management,  property  lease  and 
management,  conservation  easement 
acquisition  and  management,  water 
rights  acquisition  and  management, 
habitat  restorations  and  enhancements, 
installation  of  watering  devices,  riparian 
fencing,  and  similar  wildlife 
conservation  actions.  Potential  project 
implementors  and  managers  include 
Indian  Tribes,  states,  private 
conservation  groups,  and  other  federal 
agencies.  The  area  of  potential  im[Iact  is 
most  of  the  Columbia  River  Basin, 
including  land  in  Idaho,  Montana. 
Nevada,  Oregon,  and  Washington. 

Proposed  Action 

The  proposed  action  to  be  considered 
in  this  BPA  Wildlife  Mitigation  Program 
EIS  is  the  establishment  of  principles  to 
guide  program  implementation.  A 
primary  purpose  of  these  program 
implementation  principles  will  be  cost- 
effective  achievement  of  wildUfe 
mitigation  goals.  General  issues  the  EIS 
may  address  include  wildlife 
management,  vegetation  management, 
water  management,  ecosystem 
management,  fire  management,  multiple 
use  and  public  access  management, 
cultural  resource  management,  Indian 
treaty  rights,  and  local  economic  effects. 
Identification  of  additional  issues  may 
result  fit)m  the  public  scoping  process, 
and  scoping  may  also  eliminate  some 
issues  from  in-depth  analysis.  The 
proposed  program  principles  may 
establish  criteria  for  implementing 
specific  mitigation  actions  without 
further  review,  or  with  limited  site- 
specific  analysis  tiered  to  the  Program 
E3S.  Undertaking  preparation  of  the  EIS 
necessarily  assumes  hiture  BPA  funding 
of  wildlife  mitigation,  but  is  not  a 
commitment  to  program  funding.  If 


funds  are  available,  the  EIS  will  help  to 
achieve  maximum  benefits  for  wildlife. 

Process  to  Date 

BPA  began  mitigating  for  wildlife 
losses  under  the  Northwest  Power  Act 
following  issuance  of  the  Council's 
initial  Fish  and  Wildlife  Program  in 
1982.  To  date,  BPA  has  perfonned 
environmental  review  of  requests  for 
wildlife  mitigation  funding  concurrent 
with  site-specific  proposals  for  action. 
Issues  common  to  many  of  these  site- 
specific  reviews  have  helped  to 
tentatively  define  the  scope  of  the 
Wildlife  Mitigation  Program  EIS.  To  the 
extent  practical,  the  Council  and  BPA 
intend  to  integrate  the  WildUfe 
Mitigation  Program  EIS  process  with 
this  year's  process  to  amend  the  wildlife 
section  of  the  Council's  Fish  and 
Wildhfe  Program. 

Information  developed  fix>m  other 
environmental  reviews  in  the  Pacific 
Northwest,  particularly  the  System 
Operation  Review  EIS  jointly 
undertaken  by  BPA,  the  U.S.  Army 
Corps  of  Engineers,  and  the  U.S.  Bureau 
of  Reclamation,  may  be  included  in  the 
Wildlife  Mitigation  Program  EIS  as 
appropriate. 

Possible  Alternatives 

Alternatives  to  be  considered  in  the 
BPA  Wildlife  Mitigation  Program  EIS 
would  include  alternative 
implementation  principles  for  each 
management  issue  addressed.  The  EIS 
will  also  consider  a  No  Action 
alternative,  i.e.,  program    *^ 
implementation  without  defined 
program-wide  implementation 
principles. 

Identification  of  Environmental  Issues 

The  environmental  issues  associated 
with  wildlife  mitigation  activities 
include  changes  in  land  use.  vegetation 
patterns,  wildlife  populations, 
recreational  opportunities,  and  water 
use  and  quality.  Additional 
environmental  issues  concern 
protection  of  historic  and  cultural 
resources,  introduction  of  herbicides 
into  the  environment,  and  smoke  fit)m 
vegetation  burning. 

Issued  in  Portland.  Oregon,  on  June  12. 
1995. 

Randall  W.  Hardy. 

Administrator 

|FR  Doc.  95-15324  Filed  6-21-95;  8:45  am) 
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Federal  Energy  Regulatory 
Commlasion 

Central  Vermont  Public  Service 
Corporation;  Notice  of  Intent  To  File  an 
Application  for  a  New  Ucenas 

[Project  Na  2737  Vermont] 

)une  16, 1995. 

Take  notice  that  the  Central  Vermont 
Public  Service  Corporation,  the  existing 
hcensee  for  the  Lower  Middlebury 
Hydroelectric  Project  No.  2737,  filed  a 
timely  notice  of  intent  to  file  an 
application  for  a  new  license,  pursuant 
to  18  CFR  16.6  of  the  Commission's 
Regulations.  The  original  license  for 
Project  No.  2737  was  issued  effective 
Amil  1, 1962.  and  expires  July  1,  2000. 

The  project  is  located  on  the  Otter 
Creek  in  Addison  County,  Vermont.  The 
principal  works  of  the  Lower 
Middlebury  Project  include  an  80-foot- 
long,  15-foot-high  concrete  gravity  West 
Dam  with  two  stop  log  sections,  and  a 
270-foot-long,  10-foot-high  buttressed 
concrete  gravity  East  Dam  with  a 
headrace  structure  and  eight  sliding 
gates;  a  reservoir  with  an  area  of  about 
16  acres  at  314.48  feet  U.S.G.S.;  a  power 
intake  canal  about  400  feet  long  and  40 
feet  wide;  a  concrete  and  brick 
powerhouse  containing  three  750-Kw 
generators;  transformers  and 
transmission  line;  emd  appurtenant 
facilities.  

Pursuant  to  18  CFR  16.7.  the  licensee 
is  required  henceforth  to  make  available 
certain  information  to  the  public.  This 
information  is  available  from  the 
hcensee  at  77  Grove  Street.  Rutland, 
Vermont  05701.   

Pursuant  to  18  CFR  16.8, 16.9  and 
16.10.  each  application  for  a  new 
license  and  any  competing  license 
application  must  be  filed  with  the 
Commission  at  least  24  months  prior  to 
the  expiration  of  the  existing  license. 
All  applications  for  license  for  this 
project  must  be  filed  by  July  1, 1998. 
Linwood  A.  Walton,  Jr.. 
Acting  Secretary. 

(PR  Doc.  95-15266  Filed  6-21-95;  8:45  am) 
BILIJNG  COOC  C717-01-M 


[Doctwt  No.  RP95-341-000] 

Colorado  Interstate  Gas  Co.;  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

June  16. 1995. 

Take  notice  that  on  June  13, 1995. 
Colorado  Interstate  Gas  Company  (CIG), 
tendered  for  filing  to  become  part  of  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1,  First  Revised  Sheet  No.  271  to  be 
effective  August  1.  1995. 

QG  states  the  purpose  of  this  filing  is 
to: 
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(1)  reduce  to  one  day  from  the  current 
ten  days  the  period  during  which  QG 
must  notify  an  existing  Shipper  of  any 
offers  deemed  superior  to  existing 
Shipper's  offered  terms  of  extension  of 
capacity  covered  by  an  expiring 
contract;  and 

(2)  reduce  to  one  day  from  the  current 
ten  days  the  period  during  which  an 
existing  off-system  Shipper  can  dedde 
whether  to  exercise  the  right-of-first- 
refusal  to  match  the  highest  bid. 

QG  states  that  copies  of  this  filing 
were  served  upon  all  GIG  jxuisdictional 
transportatior.  customers  and  State 
Commissions  wi^^re  CIG  provides 
transportation  service. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  N.E., 
Washington,  D.C  20426.  in  accordance 
with  Sections  385.211  and  385.214  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211). 
All  such  petitions  or  protests  should  be 
filed  on  or  before  June  23. 1995.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
commission  and  are  available  for  public 
inspection  in  the  pubhc  reference  room. 
Linwood  A.  Watson.  Jr.. 
Acting  Secretary. 
(FR  Doc.  95-15271  Filed  6-21-95;  8:45  ami 
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[Docket  No.  CP95-65a-000] 

Rorfda  Gas  Transmission  Company; 
Notice  of  Request  Under  Blanket 
Authorization 

June  16. 1995. 

Take  notice  that  on  Jime  9, 1995, 
Florida  Gas  Transmission  Company 
(FGT).  1400  Smith  Street.  P.O.  Box 
1188.  Houston,  Texas  77251-1188,  filed 
in  Docket  No.  CP95-553-000  a  request 
pursuant  to  Sections  157.205  and 
157.212  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205. 157.212)  for 
authorization  to  construct  and  operate  a 
new  delivery  point  in  Dade  County, 
Florida  under  FGT's  blanket  certificate 
issued  in  Docket  No.  CP82-553-O00 
pursuant  to  Section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  that  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 


FGT  proposes  that  the  new  deUvery 
point  will  be  constructed  near  mile  post 
10.0  on  its  existing  4-inch  Homestead 
Lateral  (Township  56  South.  Range  39 
east.  Section  23)  and  will  include  a  new 
2-inch  tap,  pressure  regulation,  a  rotary 
meter,  approximately  50  feet  of  2-inch 
line,  and  related  appurtenant  faciUties. 
FGT  states  that  the  City  Gas  Company 
of  Florida  (CGC).  a  Division  of  NUl 
Corporation,  requested  this  deUvery 
point.  FGT  proposes  to  make  gas 
deliveries  to  CGC  of  approximately  75 
MMBtu  per  day  and  27,375  MMBtu 
annually  on  an  intemiptible  basis. 
Construction  will  be  on  the  property  site 
of  CGC's  new  customer.  FGT  will  be 
reimbursed  by  CGC  for  the  estimated 
cost  of  $83,000.  inclusive  of  tax  gross- 
up.  The  end  use  is  industrial.  FGT  states 
it  has  sufficient  capacity  to  continue  all 
services  without  detriment  or 
disadvantage  to  its  other  customere. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor. 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  U  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  appUcation  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Lin«rood  A.  Watson,  Jr., 
Acting  Secretary. 
|FR  Doc.  95-15263  Filed  6-21-95;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-160] 

Georgia  Institute  of  Technology, 
(Georgia  Tech  Research  Reactor); 
Order  Modifying  Facility  Operating 
License  No.  R-97 

I 

The  Georgia  Institute  of  Technology 
(Georgia  Tech  or  the  licensee)  is  the 
holder  of  Facility  Operating  License  No. 
R-97  (the  license)  issued  on  December 
29,  1964,  by  the  U.S.  Atomic  Energy 
Commission.  The  license,  as  amended 
on  June  6, 1974  (Amendment  No.  1)  and 
by  subsequent  amendments,  authorizes 
operation  of  the  Georgia  Tech  Research 


Reactor  (GTRR  or  the  facility)  at  steady- 
state  power  levels  up  to  5  megawatts 
thermal  (MWt).  The  research  reactor  is 
located  in  the  Neely  Nuclear  Research 
Center,  in  the  north  central  portion  of 
the  Georgia  Tech  campus  in  Atlanta, 
Georgia. 

n 

On  February  25, 1986,  the  U.S. 
Nuclear  Regulatory  Commission  (NRG 
or  the  Commission)  promulgated  a  final 
rule  in  §  50.64  of  Title  10  of  the  Code 
of  Federal  Regulations  (10  CFR  50.64) 
limiting  the  use  of  high-enriched 
uranium  (HEU)  fuel  in  domestic 
research  and  test  reactors  (non-power 
reactors)  (see  51  FR  6514).  The  rule, 
which  became  effective  on  March  27, 
1986,  requires  that  each  licensee  of  a 
non-power  reactor  (NPR)  replace  its 
HEU  fuel  with  low-enriched  uraniimi 
(LEU)  fuel  acceptable  to  the 
Commission.  This  replacement  is 
contingent  upon  Federal  Govermnent 
funding  for  conversion-related  costs, 
and  is  required  unless  the  Commission 
has  determined  that  the  reactor  hasa 
unique  purpose  as  defined  in  10  CFR 
50.2.  The  rule  is  intended  to  promote 
the  common  defense  and  security  by 
reducing  the  risk  of  theft  or  diversion  of 
HEU  fuel  used  in  non-power  reactors 
and  the  consequences  to  public  health, 
safety  and  the  environment  from  such 
potential  theft  or  diversion. 

Sections  50.64(b)(2)(i)  and  (ii)  require 
that  a  licensee  of  an  NPR  (1)  not  initiate 
acquisition  of  additional  HEU  fuel,  if 
LEU  fuel  that  is  acceptable  to  the 
Commission  for  that  reactor  is  available 
when  the  licensee  proposes  that 
acquisition,  and  (2)  replace  all  HEU  fuel 
in  its  possession  with  available  LEU  fuel 
acceptable  to  the  Commission  for  that 
reactor  in  accordance  with  a  schedule 
determined  pursuant  to  10  CFR 
50.64(c)(2). 

Section  50.64(c)(2)(i)  requires,  among 
other  things,  that  each  licensee  of  an 
NPR  authorized  to  possess  and  to  use 
HEU  fuel,  develop  and  submit  to  the 
Director  of  the  Office  of  Nuclear  Reactor 
Regulation  Pirector,  NRR)  by  March  27. 
1987.  and  at  12-month  intervals 
thereafter,  a  written  proposal  for 
conforming  to  the  requirements  of  the 

rule. 

Section  50.64(c)(2)(i)  also  requires  the 
licensee  to  have  the  following  in  its 
proposal:  (1)  A  certification  that  Federal 
Govermnent  funding  for  conversion  is 
available  through  the  U.S.  Department 
of  Energy  (DOE)  or  another  appropriate 
Federal  agency  and  (2)  a  schedule  for 
conversion,  based  upon  the  availability 
of  replacement  fuel  acceptable  to  the 
Commission  for  that  reactor,  and  upon 
consideration  of  other  factors  such  as 
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the  availability  of  shipping  casks, 
implementation  of  arrangements  for 
available  financial  support,  and  reactor 
usage. 

Section  50.64(c)(2)(iii)  requires  the 
licensee  to  include  in  its  proposal,  to 
the  extent  required  to  effect  conversion, 
all  necessary  changes  to  the  license, 
facility,  or  procedures.  This  paragraph 
also  requires  the  licensee  to  submit 
supporting  safisty  analyses  so  as  to 
comply  with  the  schedule  established 
for  conversion. 

Section  50.64(c)(2)(iii)  also  requires 
the  Director,  NRR.  to  review  the  licensee 
proposal,  to  confirm  the  status  of 
Federal  Government  funding  for 
conversion,  and  to  determine  a  final 
schedule  if  the  licensee  has  submitted  a 
schedule  for  conversion. 

Section  50.64(c)(3)  requires  the 
Director,  NRR,  to  review  the  supporting 
safety  analyses  and  to  issue  an 
appropriate  Enforcement  Order 
directing  both  the  conversion  and,  to  the 
extent  consistent  with  protection  of  the 
pubhc  health  and  safety,  any  necessary 
changes  to  the  license,  facility,  or 
procedures.  In  the  Federal  Register 
notice  of  the  final  rule,  the  Commission 
indicated  that  in  most  cases,  if  not  all, 
an  Enforcement  Order  would  be  issued 
to  modify  the  license. 

Section  2.202,  the  current  authority 
for  issuing  Orders  of  all  types,  including 
Orders  to  modify  licenses,  provides, 
among  other  things,  that  the 
Conunission  may  modify  a  license  by 
serving  an  Order  on  the  licensee.  The 
licensee  or  other  person  adversely 
affected  by  the  Order  may  demand  a 
bearing  with  respect  to  any  part  or  all 
of  the  Order  within  20  days  from  the 
date  of  the  notice  or  such  other  period 
as  the  notice  may  provide. 

m 

On  January  21, 1993,  as  supplemented 
on  March  2,  March  21,  and  July  IS, 
1994,  the  licensee  submitted  a  proposal 
to  convert  from  the  use  of  HEU  to  tiie 
use  of  LEU.  This  proposal  contained 
descriptions  of  the  modifications, 
supporting  safety  analyses,  and  plans 
for  conversion.  The  conversion  consists 
of  replacing  HEU  with  LEU  fuel 
elements,  llie  LEU  fuel  elements 
contain  material  test  reactor  (MTR)-type 
fuel  plates,  with  the  fuel  consisting  of 
uranium  silicide  dispersed  in  an 
aluminum  matrix  and  completely  clad 
in  aluminum  alloy.  These  plates  contain 
an  enrichment  of  less  than  20  percent 
iuanium-235. 

The  NRC  staff  has  reviewed  the 
licensee's  proposal  for  conversion  to 
LEU  fuel  and  the  requirements  of  10 
CFR  50.64  and  has  determined  that  the 
pubhc  health  and  safety  and  the 


common  defense  and  seciuity  support  a 
conversion  of  the  facihty  from  the  use 
of  HEU  to  LEU  fuel  in  accordance  with 
the  attachment  to  this  Order  and  the 
schedule  requirements  that  follow.  The 
attachment  to  this  Order  specifies  the 
changes  to  the  Ucense  and  Technical 
Specifications  that  are  needed  to 
implement  the  requirements  of  this 
Order. 

IV 

Accordingly,  pursuant  to  Sections  51, 
53,  57,  101, 104, 161b.  161i.  and  161o 
of  the  Atcmiic  Energy  Act  of  1954,  as 
amended,  and  Commission  regulations 
in  10  CFR  2.202  and  10  CFR  50.64,  it  is 
hereby  ordered  that: 

Facility  Operating  License  No.  R-97 
be  modified  as  stated  in  the 
"ATTACHMENT  TO  ORDER 
MODIFYING  FAOUTY  OPERATING 
UCENSE  NO.  R-97"  by  adding  License 
Conditions  2.B(4)  and  2.C(4)  on  the 
thirtieth  day  after  the  date  of 
publication  of  this  Order  in  the  Federal 
Register  and  by  revising  the  License 
Conditions  2.B(2)  and  2.C(2)  and 
Technical  Specifications  on  the  day  the 
licensee  receives  an  adequate  number 
and  type  of  LEU  fuel  elements  that  are 
necessary  to  operate  the  facility  as 
specified  ii>  the  licensee's  proposal  as 
supplemented. 


In  accordance  with  10  CFR  2.202,  the 
licensee  or  any  other  person  adversely 
affected  by  this  Order  may  submit  an 
answer  to  this  Order,  and  may  request 
a  hearing  on  this  Order  within  20  days 
of  the  date  of  this  Order.  The  answer 
may  consent  to  this  Order.  Unless  the 
answer  consents  to  this  Order,  the 
answer  shall,  in  writing  and  under  oath 
or  affirmation,  set  forth  the  matters  of 
fact  and  law  on  which  the  hoensee  or 
other  person  adversely  affected  relies 
and  the  reasons  as  to  why  the  Order 
should  not  have  been  issued.  Any 
request  for  a  hearing  shall  be  submitted 
to  the  Secretary,  U.S.  Nuclear 
Regulatory  Commission,  ATTN:  Chief, 
Docketing  and  Service  Section, 
Washington,  DC  20555.  Copies  also 
shall  be  sent  to  the  Director,  Office  of 
Nuclear  Reactor  Regulation,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  to  the 
Assistant  General  Counsel  for  Hearings 
and  Enforcement  at  the  same  address, 
and  to  the  licensee  if  the  hearing  request 
is  by  a  p>erson  other  than  the  Ucensee. 
If  a  person  other  than  the  licensee 
requests  a  hearing,  that  person  shall  set 
forth  with  particularity  the  manner  in 
which  the  person's  interest  is  adversely 
affected  by  this  Order  and  shall  address 
the  criteria  set  forth  in  10  CFR  2.714(d). 


If  a  hearing  is  requested  by  the 
hcensee  or  by  a  person  whose  interest 
is  adversely  afiiBcted.  the  Commission 
will  issue  an  Order  designating  the  time 
and  place  of  any  hearing.  If  a  hearing  is 
held,  the  issue  to  be  considered  at  that 
hearing  is  whether  this  Order  should  be 
sustained. 

In  the  absence  of  any  request  for  a 
hearing,  the  provisions  specified  in  this 
Order  shall  be  effective  and  final  20 
days  from  the  date  of  this  Order  without 
further  order  or  proceedings. 

For  the  Nuclear  Regulatory  Gjaunissioa. 
Dated  at  Rockvtlle,  Md.,  this  16th  day  of 
June  1995. 

Frank  ).  Miraglia, 

Acting  Director,  Office  of  Nuclear  Reactor 
Beguiation. 

Attachment  To  Order — Modifying 
Facility  Operating  License  No.  R-97 

A.  license  Conditions  Revised  and 
Added  by  This  Order 

2.B(2)  Piu-suant  to  the  Act  and  10  CFR 
Part  70,  "Domestic  Licensing  of  Special 
Nuclear  Material,"  to  possess,  but  not 
use,  up  to  4.9  kilograms  of  contained 
uranium-235  at  enrichments  greater 
than  20  percent  in  the  form  of  MTR-type 
reactor  hiel  until  the  existing  inventory 
of  this  fuel  is  removed  from  the  facility. 

2.3(4)  Pursuant  to  the  Act  and  10  CFR 
Part  70,  "Domestic  Licensing  of  Special 
Nuclear  Material."  to  receive,  possess, 
and  use  at  any  one  time  in  coimection 
with  the  operation  of  the  reactor  up  to 
8.85  kilograms  of  contained  uranium- 
235  at  eiurichments  less  than  20  percent 
in  the  form  of  MTR-type  reactor  fuel. 

2.C(2)  Technical  Specifications 

The  Technical  Specifications 
contained  in  Appendix  A,  as  revised 
through  the  Order  Modifying  FadUty 
Operating  License  No.  R-97,  dated  June 
16,  1995,  and  Amendment  No.  10  are 
hereby  incorporated  in  the  license.  The 
licensee  shall  operate  the  fadUty  in 
accordance  with  the  Technical 
Specifications. 

2.C(4)  Startup  Test  Report 

The  Ucensee  shall  submit  a  startup 
test  report  within  six  months  after 
achieving  initial  criticality  with  low- 
enriched  uranium  reactor  fuel  in 
accordance  with  the  Order  Modifying 
Facility  Operating  License  No.  R-97. 
dated  June  16, 1995.  This  report  shall  be 
smit  as  specified  in  10  CFR  50.4, 
"Written  Communications." 

B.  The  Technical  Spedfications  will 
be  revised  by  this  Order  in  accordance 
with  the  Enclosure  to  the  Order 
Modifying  Facility  Operating  License 
No.  R-97,  dated  June  16. 1995.  Docket 
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No.  50-160,  and  as  diwnissed  in  the 
safety  evaluation  for  this  Order. 

[FR  Doc  95-15293  Filed  6-21-95:  8:45  ami 
■LLMO  COM  7H*-«1-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlaalon 

pocket  Na  RP9S-173-003I 

Koch  QalBway  Pipeline  Co.;  Notice  of 
Propoaed  Changea  In  FERC  Qaa  Tarfff 

June  16. 1995. 

Take  notice  that  on  June  12. 1995, 
Koch  Gateway  Pipeline  Company  (Koch 
Gateway)  tendered  for  fiUng  as  part  of 
its  FERC  Gas  Tariff.  Fifth  Revised 
Volume  No.  1.  the  following  tariff  sheets 
effectiveApril  1.1995: 

Third  Revised  Sheet  No.  1 

Koch  Gateway  states  that  the  above 
referenced  tariff  sheet  reflects  Koch 
Gateway's  compliance  with  the  May  31. 
1995.  Office  of  the  Pipeline  Regulation 
(OPR)  Order  in  this  proceeding.  Koch 
Gateway  states  that  the  tariff  sheet  has 
been  filed  to  make  a  pagination  change. 
Additionally,  pursuant  to  the  OPR 
order,  Koch  Gateway  submits  an 
explanation  for  the  tariff  language 
contained  in  Tariff  Sheet  No.  403  and 
502  of  its  tariff. 

Koch  Gateway  also  states  that  the 
tariff  sheet  is  being  mailed  to  all  parties 
on  the  official  service  list  created  by  the 
Secretary  in  this  proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E.. 
Washington,  D.C.  20426,  in  accordance 
with  Section  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  protests  should  be  filed  on  or 
before  June  23, 1995.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  PubUc  Reference 
Room. 

Linwood  A.  Wataon,  Jr., 
Acting  Secretary. 
|FR  Doc  95-15269  Filed  6-21-95;  8:45  am] 

MUMQ  CODE  tnr-M-M 


[Docket  No.  QT9ft-10-002] 

Texaa  Eaatam  Tranamtaalon 
Corporation;  Notice  of  Compliance 
niing 

June  16, 1995. 

Take  notice  that  on  June  1, 1995. 
pursuant  to  Section  154.62  of  the 
Commission's  Regulations  and  in 
compliance  with  the  Commission's 
March  17. 1995  order  in  Docket  No. 
GT95-10-000,  Texas  Eastern 
Transmission  Corporation  (Texas 
Eastern)  tendered  for  fiUng  executed 
Section  7(c)  service  contract  between 
Texas  Eastern,  as  Pipeline,  and  Public 
Service  Electric  and  Gas  Company 
under  its  firm  Rate  Schedule  FTS-7, 
Contract  Number  331007.  Texas  Eastern 
states  that  on  April  13. 1995,  it 
submitted  several  executed  Section  7(c) 
service  contracts  to  the  Commission  in 
Docket  No.  GT95-10-001.  but 
inadvertently  omitted  this  contract. 

Texas  Eastern  requests  that  the 
Commission  waive  all  necessary  rules 
and  regulations  to  pprmit  the  contract  to 
become  effective  on  the  first  day  of  the 
primary  terms  as  stated  in  the  contract. 
Texas  Eastern  states  that  a  copy  of  the 
letter  of  transmittal  and  its  attached 
contract  is  being  sent  to  Pub)ic  Service 
Electric  and  Gas  Company. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E.. 
Washington.  D.C.  20426,  in  accordance 
with  Section  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  protests  should  be  filed  on  or 
before  June  23. 1995.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Linwood  A.  Wataon,  Jr^ 
Acting  Secretary. 
|FR  Doc.  95-15264  Filed  6-21-95;  8:46  am] 

BILUNO  COOE  C717-01-W 


[Docket  No.  RP93-106-0101 

Texaa  Gas  Tranamiaaion  Corporation; 
Notice  of  Filing  of  Refund  Report 

June  16. 1995. 

Take  notice  that  on  June  12, 1995. 
Texas  Gas  Transmission  Corporation 
(Texas  Gas)  tendered  for  filing  a  refund 
report  detailing  a  May  31. 1995. 
Transportation  Cost  Adjustment  (TCA) 
Tracker  rehmd  of  $13,252,957.15. 


Texas  Gas  states  that  the  refund 
refiects  the  net  credit  balances  in  its 
TCA  deferral  accounts  at  March  31, 
1995  when  its  TCA  tracker  was 
terminated. 

Texas  Gas  states  that  copi^  of  the 
filing  have  been  served  upon  Texas 
Gas's  customers  receiving  refunds  and 
interested  state  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE.. 
Washington.  D.C.  20426.  in  accordance 
with  Section  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  protests  should  be  filed  on  or 
before  June  23. 1995.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Linwood  A.  Watson,  Jr.. 
Acting  Secretary. 
(FR  Doc  95-15268  Filed  6-21-95;  8:45  am] 

BILUNO  coot  S717-01-M 

[Docket  No.  RP95-342-0001 

Viking  Gaa  Tranamiaaion  Co.;  Notice 
of  Filing 

June  16. 1995. 

Take  notice  that  on  June  14. 1995. 
Viking  Gas  Transmission  Company 
(Vilting),  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff.  First  Revised  Volume 
No.  1,  the  following  revised  tariff  sheet, 
proi>osed  to  be  effective  July  1. 1995: 

Third  Revised  Sheet  h4o.  72 

Viking  states  that  the  purpose  of  the 
filing  is  to  conform  its  tariff  to  the 
requirements  of  Order  No.  577-A.  In 
particular.  Viking  proposes  to  modify 
thu  capacity  release  provisions  of  its 
tariff  by  changing  from  one  calendar 
month  to  31  days  the  period  during 
which  capacity  can  be  released  at  less 
than  the  maximum  rate  without  prior 
posting  or  bidding. 

Viking  states  that  copies  of  the  filing 
have  been  mailed  to  all  of  its 
jurisdictional  customers  and  to  affected 
state  regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE..  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on 
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or  before  Jime  23, 1995.  Protests  will  be 

considered  by  the  Commission  in 

determining  the  appropriate  action  to  be 

taken,  but  will  not  serve  to  make 

protestants  jjarties  to  the  proceeding. 

Any  fwrson  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

insjMCtion. 

Linwood  A.  Wataon,  Jr., 

Acting  Secretary. 

(FR  Doc  95-15272  Filed  6-21-95;  8:45  am). 

MUMQ  COM  SriT-AMt 

[Docket  Na  RP9S-244-001] 

Williama  Natural  Gaa  Co.,  Notice  of 
Propoaad  Cttangaa  in  FERC  Gaa  Tarfff 

June  16. 1995. 

Talce  notice  that  on  June  14. 1995. 
Wilhams  Natural  Gas  Company  (WNG) 
tendered  for  filing  to  become  part  of  its 
FERC  Gas  Tariff.  Second  Revised 
Volume  No.  1.  Substitute  Second 
Revised  Sheet  Na  240.  The  proposed 
effective  date  of  this  tariff  sheet  is  Mav 
4. 1995. 

WNG  states  that  the  purpose  for  the 
instant  filing  is  to  comply  with  the 
Commission's  Order  No.  577-A  issued 
May  31. 1995.  Substitute  Second 
Revised  Sheet  No.  240  includes  a 
revision  to  Article  11  of  WNG's  FERC 
Gas  Tariff  to  provide  that  releases  for  a 
period  of  31  days  or  less  will  be 
considered  short  term  releases,  and 
releases  for  more  than  31  days  are  long 
term  releases. 

WNG  states  that  a  copy  of  its  filing 
was  served  on  all  p>articipants  listed  on 
the  service  lists  maintained  by  the 
Commission  in  the  dockets  referenced 
above  and  on  all  of  WNG's  jurisdictional 
customers  and  interested  state 
commissions. 

Any  persons  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  N.E.. 
Washington.  D.C.  20426.  in  accordance 
with  Section  385.211  of  the 
Commission's  Rules  and  {filiations. 
All  such  protests  should  be  filed  on  or 
before  June  23. 1995.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  fMrties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  vdth  the 
Commission  and  are  available  for  pubfic 
inspection  in  the  Public  Reference 
Room. 

Linwood  A  Wilson,  Jr^ 
Acting  Secretary. 
(FR  Doc  95-15270  Filed  6-21-95;  8:45  am] 

MUMQ  0001  STir-OI-M 


[Docket  No.  EQ96-6fr-000,  et  iL] 

ABB  Barranquilla  Inc^  et  ai.;  Electric 
Rate  and  Corporate  Regulation  FUlnga 

June  IS,  1995. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  ABB  Barranquilla  Inc. 

(Dodbet  No.  EG95-55-000] 

On  June  2. 1995.  ABB  Barranquilla 
Inc.  ("ABB  BAQ")  filed  vdth  the  Federal 
Energy  Regulatory  Commission 
("Commission")  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  regulations.  ABB 
BAQ  states  that  its  sole  business 
purpose  is  to  acquire  and  own  a  25.74 
percent  interest  in  Termobarranquilla 
S.A.,  Empresa  de  Servidos  PubUcos 
("TEBSA"),  which  will  own  and  operate 
the  Termobarranquilla  generating 
faciUty  ("Facihty")  near  Barranquilla, 
Colinnbia. 

The  Commission  has  previously 
determined  that  TEBSA  is  an  exempt 
wholesale  generator  ("EWG")  and. 
therefore,  that  the  Facility  is  an  "eligible 
facility"  under  PUHCA. 
Termobarranquilla  SJi.,  Empresa  de 
Servidos  PubUcos.  69  FERC  1 61.295 
(1994).  ABB  BAQ  states  that  ABB  BAQ's 
acquisition  of  an  ownership  interest  in 
TEBSA  will  not  affect  that 
determination.  ABB  BAQ  further  states 
that  ABB  BAQ  vrill  be  engaged 
indirectly  (through  TEBSA)  and 
exclusively  in  the  business  of  owning 
and  operating  an  ehgible  fedlity  and 
selling  electric  energy  at  wholesale. 
ABB  BAQ  concludes  therefore  that  ABB 
BAQ  qualifies  as  an  EWG. 

Comment  date:  July  5.  1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice,  llie 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

2.  Connecticut  Light  and  Power 
Company 

(Dodcet  No.  ER95-514-000] 

Take  notice  that  Northeast  Utilities 
Service  Company  (NUSCO),  on  May  30, 
1995,  tendered  an  amendment  for  filing 
to  the  Fourth  Amendment  to  CajMidty, 
Transmission  and  Enei^  Service 
Agreement  between  Connecticut  Light 
and  Power  Company  (CLAP)  and  Green 
Mountain  Power  Corporation  (GMP) 
(CL&P  Rate  Schedule  No.  519). 

NUSCO  states  that  a  copy  of  this  filing 
has  been  mailed  to  GMP. 

NUSCO  requests  that  the  Service 
Agreement  become  effective  on  January 
31. 1995. 


Comment  date:  June  29, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  PadfiCorp 

(Docket  No.  ER95-727-0(lO) 

Take  notice  that  on  June  2. 1995. 
PadfiCorp.  tendered  for  filing  in 
accordance  with  18  CFR  Part  35  of  the 
Commission's  Rules  and  Regulations,  an 
amended  filing  in  the  above  Docket. 

Copies  of  this  fiUng  were  supplied  to 
AES  Power  Inc..  Engelhard  Power 
Marketing.  Inc.,  InterCoast  Energy 
Maiketing  Company,  Gulfstream  Enei]gy. 
LLC.  National  Electric  Associates  (LP.), 
Power  Exchange  Corporation,  Coastal 
Electric  Services  Company,  Colorado 
Springs  Utilities,  Energy  Resource 
Marketing.  Lincoln  Electric  System. 
Nebraska  Public  Power  District  Grant 
County  PUD  No.  2.  Texas-New  Mexico 
Power  .Company,  the  Washington 
Utilities  and  Trans(>ortation 
Commission  and  the  PubUc  UtiUty 
Commission  of  Oregon. 

Comment  date:  June  29, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Maine  PubUc  Service  CooipaBy 

[Docket  No.  ER95-954-000] 
Take  notice  that  on  June  5, 1995. 

Central  Maine  Power  Company  tendered 

for  filing  a  Certificate  of  Concurrence  in 

the  above-referenced  docket. 
Comment  date:  June  28,  1995,  in 

accordance  with  Standard  Paragraph  E 

at  the  end  of  this  notice. 

5.  Montaup  Electric  Company 

(Docket  No.  ER95-1 165-000] 

Take  notice  that  on  Jime  6. 1995. 
Montaup  Electric  Company  (Montaup), 
filed  executed  service  agreements  for 
the  sale  of  system  capadty  and 
associated  energy  to  the  following 
companies  (Buyers): 

1 .  Maine  Public  Service  Company 
(MPS): 

2.  Enron  Power  MarlLeting,  Inc 
(ENRON); 

3.  InterCoast  Power  Marketing ' 
Company  (IPMC); 

4.  Taunton  Munidpal  Lighting  Plant 
(TMLP); 

5.  Long  Island  Lighting  Company 
(LILCO); 

6.  Connecticut  Munidpal  Electric 
Energy  Cooperative  (CMEEC); 

7.  Gtizens  Lehman  Power  (Citizens); 

8.  Burlington  Electric  Department 
(BED); 

9.  Rainbow  Energy  Marketing 
Corporation  (REMCO); 

10.  Louis  Dreyfus  Electric  Power.  Inc 
(LDEP): 

11.  Niagara  Mc^awk  Power 
Corporation  (NMO); 
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12.  Catex  Vitol  Electric  L.LC.  (Catex); 

13.  Vermont  Marble  Power  Division  of 
Omya.  Inc.  (VMPEl;  and 

14.  Commonwealth  Electric  Company 

(CE) 

The  sales  provide  Buyers  wnth  needed 
capacity  and  associated  energy. 
Montaup  may  sell  system  capacity  and 
associated  energy  pursuant  to  the  terms 
and  conditions  of  FERC  Electric  Tariff. 
Original  Volume  No.  IV  (the  Tariff). 
They  also  allow  Buyers  except  LILCO 
and  BED,  through  a  certificate  of 
concurrence,  to  provide  capacity  from 
one  of  Buyers  units  (Exchange  Unit), 
which  enables  Montaup  to  make  a 
system  sale  while  maintaining  its 
minimimi  monthly  system  capabiUty 
required  under  the  present  NEPOOL 
Agreement.  Montaup  requests  waiver  of 
the  sixty-day  notice  requirement  so  that 
the  service  agreements  may  become 
effective  ai  of  each  respective  service 
agreement  date. 

Comment  date:  June  30. 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  MonUup  Electric  Company 

[Docket  ^4o.  ER95-n66-O00l 

Take  notice  that  on  June  6,  1995, 
Montaup  Electric  Company,  filed  a 
Notice  of  Cancellation  of  a  system- 
exchange  agreement  between  Montaup 
and  Taimton  Municipal  Lighting  Plant. 
Montaup  Rate  Schedule  No.  101, 
Supplement  No.  1. 

Comment  date:  June  30,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  MonUup  Electric  Company 

(Docket  No.  ER9S-n67-000l 

Take  notice  that  on  June  6, 1995. 
Montaup  Electric  Company  filed  a 
Notice  of  Cancellation  for  a  system- 
exchange  agreement  between  Montaup 
and  Connecticut  Municipal  Electric 
Energy  Cooperative,  Montaup  Rate 
Schedule  No.  102,  Supplement  No.  1. 

Comment  date:  June  30,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Montaup  Electric  Company 

(Docket  No.  ER95-116S-0001 

Take  notice  that  on  June  6.  1995, 
Montaup  Electric  Company  (Montaup), 
filed  executed  service  agreements  to 
furnish  and  the  following  companies 
(Buyers)  to  piuchase  capacity  and 
energy  pursuant  to  the  terms  and 
conditions  of  FERC  Electric  Tariff. 
Original  Volume  No.  Ill  (the  Tariff)  to 
the  following  companies: 

1.  Maine  Public  Service  Company 
(MPS); 

2.  Enron  Power  Marketing,  Inc. 
(ENRON); 


3.  InterCoast  Power  Marketing 
Company  (IPMC); 

4.  Taunton  Municipal  Lighting  Plant 
(TMLP): 

*     5.  Long  Island  Lighting  Company 
(LILCO); 

6.  Connecticut  Mimidpal  Electric 
Energy  Cooperative  (CMEEC); 

7.  Citizens  Lehman  Power  (Citizens); 

8.  Rainbow  Energy  Marketing 
Corporation  (REMCO); 

9.  Louis  Dreyfus  Electric  Power,  Inc. 
(LDEP); 

10.  Niagara  Mohawk  Power 
Corporation  (NIMO); 

11.  Catex  Vitol  Electric  L.LC.  (Catex); 

12.  Vermont  Marble  Power  Division  of 
Omya,  Inc.  (VMPD);  and 

13.  Commonwealth  Electric  Company 
(CE). 

Montaup  and  Buyers  understand  that 
transactions  under  the  service 
agreements  are  purely  voluntary  and 
will  be  entered  into  only  if  mutually 
beneficial  and  agreeable.  Montaup 
requests  a  waiver  of  the  sixty-day  notice 
requirements  so  that  the  service 
agreements  may  become  effective  as  of 
each  respective  service  agreement  date. 

Comment  date:  June  30,  1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Boston  Edison  Company 

(Dockat  No.  ER95-1169-K)00| 

Take  notice  that  on  June  2, 1995, 
Boston  Edison  Company  (Edison), 
tendered  for  filing  a  Service  Agreement 
and  Appendix  A  under  Original  Volume 
No.  6.  Power  Sales  and  Exchange  Tariff 
(Tariff)  for  Catex  Vitol  Electric  LX.C. 
(Catex).  Boston  Edison  requests  that  the 
Service  Agreement  become  effective  as 
of  May  1,  1995. 

Edison  states  that  it  has  served  a  copy 
of  this  fiUng  on  Catex  and  the 
Massachusetts  Department  of  Public 
Utilities. 

Comment  date:  June  30,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Tampa  Electric  Company 

(Docket  No.  ER95-11 70-000) 

Take  notice  that  on  June  7,  1995, 
Tampa  Electric  Company  (Tampa 
Electric),  tendered  for  filing  a  Purchase 
Contract  between  Tampa  Electric  and 
the  Tennessee  Valley  Authority  (TV A). 
Tampa  Electric  also  tendered  for  fiUng, 
as  supplements  to  the  Purchase 
Contract,  Purchase  Schedule  C, 
providing  for  Economy  Energy  Service 
and  Purchase  Schedule ),  providing  for 
Negotiated  Capacity  and/or  Energy 
Service. 

Tampa  Electric  proposes  an  effective 
date  of  June  8, 1995,  and  therefore 


requests  waiver  of  th^e  Commission's 
notice  requirement. 

Copies  of  the  filing  have  been  served 
on  TVA  and  the  Florida  Public  Service 
Commission. 

Comment  date:  June  30, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Midwest  Power  Systems  Inc. 

[Docket  No.  ER95-1 171-0001 

Take  notice  that  on  June  7. 1995, 
Midwest  Power  Systems  Inc.  (Midwest), 
tendered  for  filing  an  annual  rate 
revision  of  the  Transmission  Service  Fee 
and  Amendment  No.  2  to  Transmission 
Service  and  Facilities  Agreement 
(Agreemen»V  On  October  23. 1992. 
FERC  accepted  for  filing  and  designated 
Rate  Schedule  FERC  No.  38  for  the 
Agreement  between  Midwest  and  Cedar 
Falls  Utilities  (CPU).  This  Agreement 
provides  transmission  service  to  CFU 
for  its  share  of  power  and  energy  firom 
the  Council  Bluffs  Energy  Center  Unit 
No.  3  to  CPU's  system.  Exhibit  B  of  the 
Agreement  provides  that  the 
transmission  service  fee  shall  be 
reviewed  and  adjusted  annually,  if 
necessary.  The  purpose  of  Amendment 
No.  2  is  to  specify  January  1  as  the 
effective  date  of  annual  rate  adjustment. 

Pursuant  to  the  provisions  of  §  35.11 
of  the  Commission's  Regulations, 
Midwest  respectfully  requests  a  waiver 
of  Commission's  Regulations  and  notice 
requirements  to  allow  Amendment  No. 
2  to  be  effective  on  January  1. 1995. 

MPSI  states  that  copies  of  this  filing 
were  served  on  Cedar  Falls  UtiUties  and 
the  Iowa  Utilities  Board. 

Comment  date:  June  30.  1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Midwest  Power  Systems  Inc 

(Docket  No.  ER95-1 172-000) 

Take  notice  that  on  June  7, 1995, 
Midwest  Power  Systems  Inc.  (Midwest), 
tendered  for  filing  an  annual  rate 
revision  of  the  Transmission  Service  Fee 
and  Amendment  No.  1  to  Transmission 
Service  Agreement.  On  October  23, 
1992,  FERC  accepted  for  filing  and 
designated  Rate  Schedule  FERC  No.  65 
for  the  Transmission  Service  Agreement 
(Agreement)  between  Midwest  and 
Cedar  Falls  Utilities  (CFU).  This 
Agreement  provides  transmission 
service  to  CFU  for  its  share  of  power 
and  energy  firom  the  George  Neal 
Generating  Station  Unit  No.  4  to  CPU's 
system.  Swiion  2  of  the  Agreement 
provides  that  the  transmission  service 
fee  shall  be  reviewed  and  adjusted 
annually,  if  necessary.  The  purpose  of 
Amendment  No.  1  is  to  specify  January 
1  as  the  effective  date  of  annual  rate 
adjustment. 
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Pursuant  to  the  provisions  of  §  35.11 
of  the  Commission's  Regulations, 
Midwest  respectfully  requests  a  waiver 
of  Commission's  Regulations  and  notice 
requirements  to  allow  Amendment  No. 
1-to  be  effective  on  January  1, 1995, 

Midwest  states  that  copies  of  this 
filing  were  served  on  Cedar  Falls 
Utilities  and  the  Iowa  Utilities  Board. 

Comment  date:  June  30. 1995,  in 
accordance  with  Standard  Paragrapih  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  fihng  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  N.E., 
Washington,  D.C.  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lin«irood  A.  Watson,  Jr. 
Acting  Secretary. 

[FR  Doc.  95-15260  Filed  6-21-95;  8:45  am) 
BiLLMG  cooe  mr-oi-p 

[Proiect  No.  5728-014  New  Hampshire] 

Sandy  Hollow  Power  Company,  inc.; 
Notice  of  Availability  of  Environmental 
Assessment 

June  16, 1995. 

In  accordance  with  the  National 
Environmental  Pohcy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  Regulations,  18  CFR  part 
380  (Order  No.  486,  52  FR  47910),  the 
Office  of  Hydropower  Licensing  (OHL) 
reviewed  the  application  for 
amendment  for  the  Sandy  Hollow 
Hydroelectric  Project.  The  application 
proposes  to  install  a  160  kilowatt 
turbine  with  a  siphon-fed  penstock  on 
the  Indian  River,  in  Jefferson  County, 
near  the  Village  of  Philadelphia,  New 
York.  The  staff  prepared  an 
Environmental  Assessment  (EA)  for  the 
action.  In  the  EA,  staff  concludes  that 
approval  of  the  hcensee's  amendment 
application  would  not  constitute  a 
.major  federal  action  significantly 
affecting  the  quahty  of  the  human 
environment 


Copies  of  the  EA  are  available  for 
review  in  the  Reference  and  Information 
Center,  Room  3308,  of  the  Commission's 
offices  at  941  North  Capitol  Street,  N.E, 
Washington,  D.C  20426. 
Linwood  A.  Watson,  Jr.. 
Acting  Secretary. 
(FR  Doc.  95-15267  Filed  6-21-95;  8:45  am] 

BILUNO  COM  STir-OI-M 

[Docket  No.  CP95-1 09-000] 

CNQ  Transmission  Corporation;  Notice 
of  Availability  of  the  Environmental 
Assessment  for  the  Proposed  TL-470 
Extension  5  Project 

)une  16, 1995. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission)  has  prepared  an 
environmental  assessment  (EA)  on  the 
natural  gas  pipeline  facilities  proposed 
by  CNG  Transmission  Corporation 
(CNG)  in  the  above-referenced  docket. 

The  EA  was  prepared  to  satisfy  the 
requirements  of  the  National 
Environmental  PoUcy  Act.  The  staff 
concludes  that  approval  of  the  proposed 
project,  with  appropriate  mitigating 
measures,  would  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment. 

The  EA  assesses  the  potential 
environmental  effects  of  the 
construction  and  operation  of  about  4.73 
miles  of  30-inch-diameter  natural  gas 
pipeline  loop  in  Rooterdam  Township,  > 
Sghenectady  County,  New  York. 

The  proposed  loop  would  be 
constructed  parallel  and  adjacent  to 
CNG's  existing  facilities  and  would 
begin  at  a  new  gate  station  on  CNG's 
system  near  Gregg  Road  and  end  at  a 
new  gate  station  near  Burdeck  Street. 

The  purpose  of  the  proposed  facilities 
would  be  to  maintain  pressure 
requirements  to  meet  CNG's  delivery 
obligations  to  Niagara  Mohawk  Power 
Corporation's  distribution  system  which 
serves  the  Albany,  New  York  area. 

The  EA  has  been  placed  in  the  public 
files  of  the  FERC  and  is  available  for 
public  inspection  at:  Federal  Energy 
Regulatory  Commission,  PubUc 
Reference  and  Files  Maintenance 
Branch.  941  North  Capitol  Street.  N£., 
Room  3104.  Washington.  D.C.  20426. 
(202) 208-1371. 

Copies  of  the  EA  have  been  mailed  to 
Federal,  state  and  local  agencies,  public 
interest  groups,  interested  individuals, 
newspapers,  and  parties  to  this 
proceeding. 

A  limited  number  of  copies  of  the  EA 
are  available  from:  Mr.  Howard 
Wheeler,  Enviroiunental  Project 
Manager,  Environmental  Review  and 


CompUance  Branch  II,  Office  of  Pipeline 
Regulation,  Room  7312,  825  North 
Capitol  Street,  N.E.,  Washington,  D.C 
20426,  (202)  208-2299. 

Any  person  wishing  to  comment  on 
the  EA  may  do  so.  Written  comments 
must  reference  Docket  No.  CP95-109- 

000,  and  be  addressed  to:  Office  of  the 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street. 
N.E.,  Washington.  D.C.  20426. 

Comments  should  be  filed  as  soon  as 
possible,  but  must  be  received  no  later 
than  July  17, 1995,  to  ensure 
consideration  prior  to  a  Commission 
decision  on  this  proposal.  A  copy  of  any 
comments  should  also  be  sent  to  Mr. 
Howard  Wheeler,  Environmental  Project 
Manager,  Room  7312,  at  the  above 
addr^. 

Comments  will  be  considered  by  the  ■ 
Commission  but  will  not  serve  to  make 
the  commentor  a  party  to  the 
proceeding.  Any  person  seeking  to 
become  a  party  to  the  proceeding  must 
file  a  motion  to  intervene  pursuant  to 
Rule  214  of  the  Commission's  Rules  of 
Practice  and  Procedures  (18  CFR 
385.214). 

The  date  for  filing  timely  motions  to 
intervene  in  this  proceeding  has  passed. 
Therefore,  parties  now  seeking  to  file 
late  interventions  must  show  good 
cause,  as  required  by  Section 
385.214(b)(3),  why  this  time  limitation 
should  be  waived.  Environmental  issues 
have  been  viewed  as  good  cause  for  late 
intervention.  You  do  not  need 
intervenor  status  to  have  your 
comments  considered. 

Additional  information  about  this 
project  is  available  from  Mr.  Howard 
Wheeler,  Environmental  Project 
Manager. 

Linwood  A.  Watson,  Jr.. 
Acting  Secretary. 
[FR  Doc  95-15262  Filed  6-21-95;  8:45  am] 

BHJJNQ  cooe  STIT-OI^ 

[Docket  No.  CP9&-544-000,  et  al.] 

Natural  Gas  Pipeline  Co.  of  America,  et 
al.;  Natural  Gas  Certificate  Filings 

)une  14. 1995. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission:- 

1.  Natural  Gas  Pipeline  Company  of 
America 

[Docket  No.  CP9S-544-0001 

Take  notice  that  on  June  5.  1995, 
Natural  Gas  Pipeline  Company  of 
America  (Natural),  701  East  22nd  Street, 
Lombard,  Illinois  60148,  filed  in  Docket 
No.  CP95-544-000  an  application 
pursuant  to  Section  7(b)  of  the  Natural 
Gas  Act  for  permission  and  approval  to 
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abandon  a  natural  gas  receipt  point 
located  in  Cass  County,  Texas,  all  as 
more  fully  set  forth  in  the  application 
on  file  with  the  Commission  and  open 
to  public  inspection. 

Natural  proposes  to  remove  a  4-inch 
meter  and  a  4-inch  tap  that  were 
originally  constructed  in  April,  1984.  to 
receive  and  transport  approximately  8 
MMCF  of  gas  per  day  fbr  Dow  Pipeline 
Company  (Dow)  pursuant  to  Section 
311(aKl)  of  the  NGPA.  Natural  states 
that  its  gas  exchange  agreement  with 
Dow  terminated  on  March  10. 198G. 
Natural  asserts  that  it  subsequently 
certificated  the  subject  faciUties  in  1988, 
under  its  blanket  certificate  issued  in 
Docket  No.  CP82-402-000.  in  order  to 
provide  interruptible  transportation 
service  for  Cabot  Energy  Marketing 
Corporation  pursuant  to  Subpart  G  of 
Part  284  of  the  Commission's 
Regulations.  Natural  mentions  that  the 
subject  facilities  were  last  used  in 
September.  1988.  and  will  not  be  used 
in  the  future. 

Comment  date:  July  5. 1995,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

2.  Williams  Natural  Gas  Canpany 

(Docket  No.  CP9S-551-O001 

Take  notice  that  on  Jime  8, 1995, 
Williams  Natural  Gas  Company  (WNG), 
P.O.  Box  3288.  Tulsa,  Oklahoma  74101. 
filed  in  Docket  No.  CP95-55 1-000  a 
request  pursuant  to  Sections  157.205 
and  157.216(b)  of  the  Commission's 
Regulations  imder  the  Natural  Gas  Act 
for  authorization  to  abandon  certain 
facilities  under  its  blanket  certificate 
issued  in  Docket  No.  CP82-479-O00 
pursuant  to  Section  7  of  the  Natural  Gas 
Act.  all  as  more  fully  set  forth  in  the 
request  on  file  with  the  Commission  and 
open  to  public  inspection. 

WNG  proposes  to  abandon  by  reclaim 
235  feet  of  10-inch  pipeline  and  to 
abandon  in  place  625  feet  of  10-inch 
pipeline  located  in  Douglas  County. 
Kansas.  WNG  explains  that  a  new 
section  of  16-inch  pipeline  would  be 
constructed  under  its  blanket  certificate 
authority  issued  in  Docket  No.  CP82- 
479-000.  WNG  further  explains  that  the 
reclaim  cost  is  estimated  to  be  $500 
with  a  salvage  value  of  $289. 

WNG  states  that  this  change  is  not 
prohibited  by  an  existing  tariff  and  it 
has  sufficient  capacity  to  accomplish 
the  deliveries  specified  without 
detriment  or  disadvantage  to  its  other 
customers. 

Comment  date:  July  31, 1995,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


3.  Columbia  Gas  Transmission 

(Docket  No.  CP9S-55e-000l 

Take  notice  that  on  June  9, 1995, 
Columbia  Gas  Transmission  Corporation 
(Columbia).  1700  MacCorkle  Avenue, 
S.E..  Charleston.  West  Virginia  25314- 
1599.  filed  in  Docket  No.  CP95-556-000 
a  request  pursuant  to  Section  157.205  of 
the  Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  establish  a  new  point  of 
delivery  for  firm  transportation  service 
and  abandon  an  existing  point  of 
delivery  and  reassign  5,000  dth/day  in 
Maximum  Daily  Delivery  Obligations 
between  points  of  delivery  to  Columbia 
Gas  of  Ohio,  Inc.  (COH).  in  Franklin 
County,  Ohio,  under  Columbia's  blanket 
certificate  issued  in  Docket  No.  CP83- 
76-000  pursuant  to  Section  7  of  the 
Natiu^  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  oj>en  to  public 
inspection. 

Columbia  states  that  it  would 
construct  and  operate  a  new  point  of 
delivery  for  firm  transportation  service 
and  would  provide  the  service  pursuant 
to  Columbia's  Blanket  Certificate  issued 
in  Docket  No.  CP86-240-000  under 
existing  authorized  rat«  schedules  and 
within  certificated  entitlements. 

Columbia  states  furtjier  that  the  new 
point  of  delivery  has  b<«n  requested  by 
COH  for  firm  transportation  service  for 
residential  and  commercial  use.  The 
estimated  cost,  it  is  said,  would  be 
approximately  $36,200  and  would  be 
reimbursed  by  COH. 

Comment  date:  JulyJ31, 1995,  in 
accordance  with  Stanqard  Paragraph  G 
at  the  end  of  this  notice. 

4.  Pacific  Gas  Transmission  Company 

(Docket  No.  CP95-560-0001 

Take  notice  that  on  June  12, 1995, 
Pacific  Gas  Transmission  Comp>any 
(PGT),  160  Spear  Street,  San  Francisco. 
California  94105-1570,  filed  in  Docket 
No.  CP95-560-000  a  request  pursuant  to 
Sections  157.205  and  157.212  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205, 
157.212)  for  authorization  to  install  a 
new  tap  and  meter  station  under  PGT's 
blanket  certificate  issued  in  Docket  No. 
CP82-530-000  pursuant  to  Section  7  of 
the  Natural  Gas  Act.  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

PGT  proposes  to  install  a  new  tap  and 
meter  station  near  Hermiston.  Oregon 
for  delivery  of  gas  to  Cascade  Natural 
Gas  Corporation. 

Comment  date:  July  31. 1995.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


Standard  Paragraphs 

F.  Any  persfui  desiring  to  be  heard  or 
to  make  any  protest  with  reference  to 
said  application  should  on  or  before  the 
comment  date,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington.  D.C.  20426.  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  and/or  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  applicant  to  appear  or 
be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may.  within  45  days  after  issuance 
of  the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  alter  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
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authorization  purauant  to  Section  7  of 

the  Natural  Gas  Act. 

Lois  D.  CadieU. 

Secretary. 

[PR  Doc  9S-15261  Filed  6-21-95;  8:45  am] 

aiujNO  oooc  «7i7-ei-# 


City  of  Watartown;  Notice  of 
Availability  of  Final  Environmental 
Assessmant 

[Proiect  2442-001  Htm  York] 

June  16. 1995. 

In  accordance  with  the  National 
Environmental  Pobcy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission's) 
RegulaUons.  18  CFR  part  380  (Order  No. 
486.  52  FR  47897).  the  Office  of 
Hydropower  Licensing  has  reviewed  the 
application  for  major  new  license  for  the 
proposed  Watertown  Project,  located  in 
Jefferson  County  and  has  prepared  a 
Final  Environmental  Assessment  (EA) 
'for  the  project. 

On  April  10, 1995,  staff  issued  and 
distributed  to  all  parties  a  draft  EA  and 
requested  that  all  comments  on  the  draft 
EA  be  filed  within  30  days.  All 
comments  that  were  timely  filed  have 
been  considered  in  this  final  EA. 

In  the  final  EA,  the  Commission's  staff 
has  analyzed  the  potential 
environmental  impacts  of  the  proposed 
project  and  has  concluded  that  approval 
of  the  project,  with  appropriate 
mitigation  or  enhancement  measures, 
would  not  constitute  a  major  federal 
action  significantly  affecting  the  quality 
of  the  human  enviroiunent. 

Copies  of  the  EA  are  available  for 
review  in  the  Public  Reference  Branch, 
Room  3104,  of  the  Commission's  offices 
at  941  North  Capitol  Street,  N.E., 
Washington,  D.C.  20426. 

For  further  information,  please 
contact  Peter  Leitzke.  Environmental 
Coordinator,  at  (202)  219-2803. 
Linwood  A.  Wataon,  ]t^ 
Acting  Secretary. 
[FR  Doc.  95-15265  Filed  6-21-95;  8:45  am] 
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(Docket  No.  CP95-562-e00,  et  aL) 

Seagull  Natural  Gas  Company,  et  al.; 
Natural  Gas  Certificate  Filings 

June  15, 1995. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Seagull  Natural  Gas  Company 

[Docket  No.  CP95-552-000I 

Take  notice  that  on  June  8. 1995, 
Seagull  Natiual  Gas  Company  (Se^uU), 
1700  First  Qty  Tower,  1001  Fannan 


Street,  Houston,  Texas  77002,  filed  a 
petition  in  Docket  No.  CP95-552-000, 
requesting  that  the  Commission  declare 
that  its  facilities  extending  from  an 
offshore  platform  located  in  Brazos 
Area,  Block  366.  Offshore  Texas  to  an 
onshore  separation  and  dehydration 
facility  located  in  Brazoria  County, 
Texas  are  gathering  facilities  exempt 
from  Commission  jurisdiction  pursuant 
to  Section  1(b)  of  the  Natural  Gas  Act, 
all  as  more  fully  set  forth  in  the  petition 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Seagull  states  that  it  owns  and 
operates  a  pipeline  facility  in  offshore 
Texas  waters  known  as  the  Brazos  366 
Line,  which  consists  of  a  12.86  mile,  8- 
inch  line  and  a  0.13  mile,  4-inch  line. 
It  is  indicated  that  the  facility  extends 
from  a  platform  owned  by  Rutherford 
Oil  and  Gas  Company  in  Brazos  Area 
Block  366  to  a  separation  and 
dehydration  facility  owned  by  Dow 
Hydrocarbons  and  Resources,  Inc.  (Dow) 
located  approximately  one  mile  onshore 
in  Brazoria  County.  Texas.  It  is  stated 
that  the  only  pipeline  connected  to  the 
tailgate  of  the  Dow  plant  is  an  8-inch 
line  owned  by  Dow. 

Seagull  states  that  it  uses  the  facility 
to  gather  gas  production  for  others  and 
to  deliver  those  volumes  to  the  Dow 
plant  for  separation  and  dehydration.  It 
is  also  stated  that,  in  addition  to  the  gas 
produced  fhjm  the  Rutherford  366    ' 
Platform,  the  facility  also  transports  gas 
produced  from  production  platforms  in 
Brazos  Blocks  340,  375,  and  376  and 
gathered  to  the  Rutherford  366  Platform 
through  lines  owned  either  by  Seagull 
or  producers.  It  is  also  stated  that 
volumes  produced  from  Brazos  Block 
444  are  delivered  to  the  facility  at  its 
approximate  mid-point  through 
producer- owned  facilities.  It  is  also 
stated  that  most  of  the  gas  moved 
through  the  facility  is  destined  for  Texas 
intrastate  markets  or  interstate  markets 
on  behalf  of  two  shippers  pursuant  to 
Section  311(a)(2)  of  the  Natural  Gas 
Policy  Act  of  1978.  Seagull  has  stated 
that  recently  it  has  reevaluated  the 
natiu«  of  the  facility  and  the  service  it 
provides  and  concluded  that  the  facility 
and  the  services  it  provides  through  that 
facility  are  gathering. 

In  support  of  its  claim  that  the 
primary  function  of  the  pipeline  is 
gathering.  Seagull  indicates  that  the 
facility  meets  the  gathering  criteria  set 
forth  in  Farmland  Industries,  Inc..  23 
FERC 1 61.063  (1983).  as  modified  by 
later  Commission  orders,  indicating  the 
following: 

Length  and  Diameter  of  the  Line 

Seagull  states  that  offshore  lines  of 
comparable  and  greater  length  and 


diameter,  including  a  45  to  60  mile.  14- 
inch  diameter  pipeline  (see  69  FERC 
1 61.272  (1994)).  have  been 
characterized  as  gathering.  It  is  also 
indicated  that  the  location  of  the  Seagull 
facility  is  solely  a  function  of  the 
location  of  the  production  in  the  Brazos 
area  in  relation  to  the  Dow  plant 

Location  of  Compressor  and  Processing 
Plants 

Seagull  also  states  that  it  neither  owns 
nor  operates  any  compressora  along  the 
facility,  and  that  the  facility  relies  on 
wellhead  pressure  and  any  pressure 
generated  from  producer-owned 
compression  located  on  the  various 
platforms  directly  or  indirectly 
connected  to  the  facility.  It  is  also 
indicated  that  the  only  plant  near  the 
facility  is  the  Dow  separation/ 
dehydration  facility  located  at  the 
terminus  of  the  facility. 

Extension  of  the  Facility  Beyond  the 
Central  Point  in  the  Field 

Seagull  states  that,  because  the  fadhty 
is  configured  solely  to  deliver  gas  to  the 
Dow  plant  from  various  producing 
platforms  in  the  offahore  Brazos  area, 
there  is  no  true  central  point  in  the 
field.  Seagull  concludes  that  the 
application  of  this  factor  in  determining 
whether  the  facility  is  a  gathering 
facility  is  inappropriate. 

Location  of  Wells 

Seagull  states  that  the  facility  is 
located  in  a  proUfic  producing  area  and 
is  designed  to  gather  gas  from  various 
production  platforms  for  delivery  to  a 
separation  and  dehydration  facility. 
ScNagull  states  that,  although  this 
criterion  requires  that  wells  be  located 
along  all  or  part  of  onshore  facilities,  the 
Commission  has  found  that  offshore 
facilities  do  not  need  to  meet  this 
requirement  for  the  Commission  to  find 
that  such  facilities  provide  a  gathering 
function.  It  is  also  noted  that  there  is  a 
field  connection  approximately  at  the 
facility's  mid-point. 

Geographic  Configuration  of  the  Facility 

Seagull  states  that  the  fadUty  is  a 
straight  line  gathering  platform  &t)m 
various  platforms  for  delivery  to  an 
onshore  separation  plant,  a 
configuration  similar  to  numerous  other 
offshore  systems  previously  determined 
to  be  gathering. 

Operating  Pressure 

Seagull  states  that  the  maximum 
operating  pressiue  of  the  fadlity  is  800 
psig.  and  Uiat  the  Commission  has 
determined  that  other  offshore  fadlities 
with  much  higher  pressings  are 
gathering  fadlities. 
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Primary  Function 

Seagull  indicates  that  the  primary 
business  purpose  of  owning  and 
operating  the  facility  is  to  gather  gas  that 
is  owned  by  non-affiliated  third-party 
producers  in  the  o&hore  Brazos  area  for 
deUvery  to  the  Dow  plant.  It  is  also 
indicated  that  neither  Seagull  or  any  of 
its  affiliates  owns  or  purchases  any  of 
the  gas  gathered  by  the  faciUty,  and  that 
neither  Seagull  or  any  of  its  affiUates 
owns  or  operates  any  facilities  subject  to 
the  Commissionjs  Natural  Gas  Act 
jurisdiction. 

Comment  date:  July  6, 1995,  in 
accordance  with  the  first  paragraph  of 
Standard  Paragraph  F  at  the  end  of  this 
notice. 

2.  Natural  Gas  Pipeline  Company  of 
America 

[Docket  No.  CP95-555-000I 

Talce  notice  that  on  June  9. 1995, 
Natural  Gas  Pipeline  Company  of 
America  (Natural)  701  East  22nd  Street. 
Lombard.  Illinois  60148.  filed  in  Docket 
No.  CP95-555-000  an  application 
pursuant  to  Section  7(b)  of  the  Natural 
Gas  Act,  as  amended,  and  Sections 
157.7  and  157.18  of  the  Commission's 
Regulations  thereunder  for  permission 
and  approval  to  abandon  a  natural  gas 
exchange  service  with  Columbia  Gulf 
Transmission  Company  (Columbia  Gulf) 
all  as  more  fully  set  forth  in  the 
application  on  file  with  the  Commission 
and  open  to  public  inspection. 

Natural  proposes  to  abandon  the 
exchange  service  between  Natural  and 
Columbia  Gulf  provided  under  Natural's 
Rate  Schedule  X-125.  Natural  states  that 
pursuant  to  a  gas  transportation  and 
exchange  agreement  (Agreement) 
between  Natural  and  Columbia  Gulf 
dated  September  30. 1980,  Natiu^l  made 
available  for  exchange  up  to  10,000  Mcf 
of  natural  gas  per  day  to  Columbia  Gulf 
at  Columbia  Gulfs  Pecan  Island  Plant 
located  in  Vermilion  Parish,  Louisiana. 
Natiu^l  explains  that  from  Pecan  Island, 
Coliunbia  Ga If  transported  Natural's  gas 
to  Columbia  Gulfs  Rayne  Compressor 
Station  located  in  Acadia  Parish, 
Louisiana  at  which  point  it  became 
Columbia  Gulfs  by  exchange.  Natural 
further  explains  that  Columbia  Gulf 
then  redelivered  to  Natural  equivalent 
volumes  of  natural  gas  available  to 
Columbia  Gas  Transmission  Corporation 
at  the  outlet  of  Texaco  Inc.'s  Henry 
Plant  located  in  Vermilion  Parish, 
Louisiana. 

Natural  states  that  by  settlement 
agreement  between  Natural  and 
Columbia  Gulf  dated  May  15, 1995, 
Natural  and  Columbia  Gulf  agreed  to 
terminate  the  Agreement  (and  Natural's 
Rate  Schedule  X-125  exchange  service) 


through  the  payment  of  a  negotiated  exit 
fee  by  Natural  to  Columbia  Gulf  in 
consideration  for  Columbia  Gulfs  early 
termination  and  abandonment  of. 
among  other  things,  the  transportation 
and  exchange  service  performed  under 
the  exchange  agreement. 

Ck}mment  date:  July  6, 1995,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

3.  CNG  Transmission  Corporation 

IDocket  No.  CP9S-562-OOOJ 

Take  notice  that  on  June  12, 1995, 
CNG  Transmission  Corporation  (CNG), 
445  West  Main  Street,  Clarksburg,  West 
Virginia  26301,  filed  in  Docket  No. 
CP95-562-000  an  application  pursuant 
to  Section  7(b)  of  the  Natural  Gas  Act  for 
permission  and  approval  to  abandon  by 
removal  a  1.2  mile  segment  of  6-inch 
diameter  pipeline  located  in  Tyler 
County,  West  Virginia,  all  as  more  fully 
set  forth  in  the  application  on  file  with 
the  Commission  and  open  to  public 
inspection. 

CNG  states  that  the  pi^line  was 
installed  by  CNG's  predecessor,  Hope 
Natural  Gas  Company  (Hope)  in  1925 
and  authorized  by  the  Commission 
under  Hop>e's  grandfather  certificate  in 
1942  in  Docket  No.  G-290.  It  is  stated 
that  the  line  was  installed  to  provide 
service  to  a  customer  of  Hope  Gas,  Inc. 
It  is  further  stated  that  the  pipeline 
segment  had  deteriorated  and  had  to  be 
dosed  off  in  May  1984,  with  the 
customer  relocated  to  receive  service 
firom  another  line  in  the  vicinity.  It  is 
asserted  that  the  proposed  abandonment 
would  have  no  impact  on  service  to  any 
customer  since  the  single  customer 
being  served  has  been  relocated. 

Comment  date:  July  6,  1995,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
to  make  any  protest  with  reference  to 
said  application  should  on  or  before  the 
comment  date,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  D.C.  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 


in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jiuisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  and/or  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
imnecessary  for  applicant  to  appear  or 
be  represented  at  the  hearing. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  95-15259  Filed  &-21-95;  8:45  am] 
BiLUNO  COM  trir-oi-p 


FEDERAL  MARITIME  COMMISSION 

Security  for  the  Protection  of  the 
Public  Financial  Responsibility  to  Mest 
Liat)illty  incurred  for  Death  or  Injury  to 
Passengers  or  Other  Persons  on 
Voyages:  Issuance  of  Certificate 
(Casualty) 

Notice  is  hereby  given  that  the 
following  have  been  issued  a  Certificate 
of  Financial  Responsibility  to  Meet 
Liability  Incurred  for  Death  or  Injury  to 
Passengers  or  Other  Persons  on  Voyages 
pursuant  to  the  provisions  of  section  2, 
Pub.  L.  89-777  (46  U.S.C.  817(d))  and 
the  Federal  Maritime  Commission's 
implementing  regulations  at  46  CFR  part 
540,  as  amended 

American  Classic  Voyages  Company,  Two 
North  Riverside  Plaza.  Suite  600.  Chicago, 
Illinois  60606 

Vessel:  AMERICAN  QUEEN 
Dated:  )une  16, 1995. 

Josapli  C  Polking, 

Secretary. 

(FR  Doc.  95-15313  Filed  6-21-95;  8:45  am) 

BILUNO  COOC  (TSO-OI-M 


Ocean  Freight  Forwarder  License 
Revocations 

Notice  is  hereby  given  that  the 
following  ocean  height  forwarder 


licenses  have  been  revoked  by  the 
Federal  Maritime  Commission  pursuant 
to  section  19  of  the  Shipping  Act  of 
1984  (46  U.S.C.  app.  1718)  and  the 
regulations  of  the  Commission 
pertaining  to  the  Ucensing  of  ocean 
freight  forwarders,  46  CFR  510. 

License  Number:  3764 
Name;  Inteks  Trans-International,  Inc. 
I  Address:  22431  South  Vermont  Ave., 

Torrance,  CA  90502 
Date  Revoked:  May  5,  1955 
Reason:  Surrendered  license 
voluntarily. 

License  Number:  2206 

Name:  Sea  Cargo  International,  Inc. 

Address:  5467  Northwest  72nd  Ave., 

Miami,  FU3166 
Date  Revoked:  May  31, 1995 
Reason:  Failed  to  furnish  a  valid  surety 

bond. 

License  Number:  3733 

Name:  Complete  Cargo  Systems,  Inc. 

Address:  2600  N.W.  79th  Ave.,  Miami, 

Fl 33122 
Date  Revoked:  June  1,  1995 
Reason:  Failed  to  furnish  a  vaUd  surety 

bond. 
Bryant  L.  VanBraklo, 

Director,  Bureau  of  Tariffs,  Certification  and 
Licensing. 

(FR  Doc  95-15288  Filed  6-21-95;  8:45  ami 
BiLLMa  COOC  trafr-oi-M 


Ocean  Freight  Forwarder  License 
Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission 
applications  for  licenses  as  ocean  freight 
forwarders  pursuant  to  section  19  of  the 
Shippmg  Act  of  1984  (46  U.S.C.  app. 
1718  and  46  CFR  510). 

Persons  knowing  of  any  reason  why 
any  of  the  following  applicants  should 
not  receive  a  Ucense  are  requested  to 
contact  the  Office  of  Freight  Forwarders, 
Federal  Maritime  Commission, 
Washington,  D.C.  20573. 

LogisUcs  International,  Inc..  10159  11th 
Street,  Suite  310,  Tulsa,  OK  74128, 
Officers:  Mitchell  L  Bray,  President;  Maria 
U.  Cameras,  Secretary 

Caribbean  Cold  Storage,  Inc.,  136  N.  Myrtle 
Ave.,  Suite  201,  lacksonville.  FL  32204, 
Officers:  Julie  Robbins,  President;  Paul  V. 
Robbins,  Vice  President 

William ).  Siemens,  III,  7027  Llama  Street,  La 
Costa,  CA  92009.  Sole  Proprietor. 
Dated:  )une  16. 1995. 
By  the  Federal  Maritime  Commission. 

(FR  Doc  95-15287  Filed  6-21-95;  8:45  ami 

BILIJNO  OOOC  STJO-OI-M 


OcMn  Freight  Forwarder  Uc«nse 
Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission 
applications  for  licenses  as  ocean  freight 
forwarders  pursuant  to  section  19  of  the 
Shipping  Act  of  1984  (46  U.S.C.  app. 
1718  and  46  CFR  510). 

Persons  knowing  of  any  reason  why 
any  of  the  foUovtring  applicants  should 
not  receive  a  Ucense  are  requested  to 
contact  the  Office  of  Freight  Forwarders, 
Federal  Maritime  Commission, 
Washington,  D.C  20573. 

Sahara  Motors  Incorporated,  6734  Doolittle 

iM,  Riverside,  CA  92503,  Officer  Abdallah 

Elaref  Bezan,  President 
Caribbean  Cold  Storage,  Inc..  136  N.  Myrtle 

Ave.,  Suite  201,  lacksonville,  FL  32204, 

Officers:  Julie  Robbins,  President,  Paul  V. 

Robbins,  Vice  President 
Aquaocean  Transport.  Inc.,  d/b/a/  ATI  R.G.R. 

Shipping  a  Forwarding  B.V.,  P.O.  Box 

9199,  3007  AD  Rotterdam,  The 

Netherlands,  Officers:  R.W.  van  Tuyll. 

President;  Bob  Peska.  Vice  President 
Intermar  International  Inc.,  9300  N.W.  58th 

Street,  Miami,  FL  33178,  Officer.  Angelo 

Carresquillo,  President 
Tampa  Bay  Ocean  Services,  Inc.,  6001  Jet 

Port  Industrial  Blvd.,  Tampa,  FL  33614, 

Officers:  Ana  I,  Penichet.  President;  Magda 

Maranzana,  Vice  President 

Dated:  June  16, 1995. 

By  the  Federal  Maritime  Commission. 
Joseph  C  Polking, 
Secretory. 
(FR  Doc  95-15286  Filed  &-21-9S;  8:45  am) 

BIUJNG  COOC  C730-01-M 


FEDERAL  RESERVE  SYSTEM 

Caisse  Nationale  de  Credit  Agrfcole; 
Notice  of  Application  to  Engage  de 
novo  in  Permlssibla  Nonbanking 
Activities 

The  company  listed  in  this  notice  has 
filed  an  application  imder  §  225.23(a)(1) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(1))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Baiik 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banicing  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 


processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  pubUc,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  ihe  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank    " 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  July  6, 1995. 

A.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1 .  Caisse  Nationale  de  Credit 
Agricole,  Paris,  France;  to  engage  de 
novo  through  its  subsidiary.  Credit 
Agricole  Futures,  Inc.,  Chicago,  Illinois, 
in  becoming  both  a  member  firm  and  a 
clearing  member  of  the  Coffee,  Sugar 
and  Cocoa  Exchange,  Ina,  New  York, 
New  York,  pursuant  to  §  225.25(b)(18) 
of  the  Board's  Regulation  Y  and 
Supervision  and  Regulation  Letter  93- 
27. 

Board  of  Governors  of  the  Federal  Reserve 
System.  lune  16, 1995. 
JenniiiBr  J.  Johnaon, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  95-15294  Filed  6-21-95:  8:45  am] 

MLLMO  OOOC  ttlO-OI-F 


First  Savings  Finar>cial  Corp.,  et  aL; 
Formations  of;  Ac<|uisitions  t>y;  and 
Morgors  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  ."^  of  the  Bank  Holding 
Company  Act  (12  U.S.C  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank  - 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  appfications 
are  set  forth  in  section  3(c)  of  tlie  Act 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
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application  has  been  accepted  for 
processing,  it  wrill  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Rraerve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  July  17, 
1995. 

A.  Federal  Reienre  Bank  of 
Richmond  (Lloyd  W.  Bostian,  Jr.,  Senior 
Vice  President)  701  East  Byrd  Street, 
Richmond.  Virginia  23261: 

1 .  First  Savings  Financial  Corp., 
Reidsville,  Noru  Carolina;  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  First 
Savings  Bank  of  Rockingham  County. 
S.S.B.  Reidsville,  North  Carolina. 

B.  Federal  Raaerre  Bank  of  Chicago 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

l.C.B.  Bank  Shares.  Inc.,  Russiaville, 
Indiana:  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  Central  Bank, 
Russiaville,  Indiana. 

C  Federal  Reaerve  Bank  of 
Minneapolis  Qames  M.  Lyon,  Vice 
President)  250  Marquette  Avenue. 
Minneapolis,  Minnesota  55480: 

1.  Watford  City  Bancshares.  Inc.. 
Watford  Qty,  North  Dakota:  to  acquire 
100  percent  of  the  voting  shares  of  First 
International  Bank  &  Trust,  Scottsdale, 
Arizona,  a  de  novo  bank. 

Board  of  Goveniors  of  the  Federal  Reserve 
System.  June  16. 199S. 
Jennifisr  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
(PR  Doc.  95-15295  Filed  6-21-95;  8:45  am] 

MLLMQ  COOf  tt10-01-r 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  AdministrBtion 
[Dockat  No.  S5F-0122] 

HMnp«<  Coating*  (USA),  Inc.;  HIIng  of 
FoodAddttlv«P«traon 

AQENCV:  Food  and  Drug  Administration. 
HHS. 


ACTION:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Hempel  Coatings  (USA).  Inc..  has 
filed  a  potion  proposing  that  the  food 
additive  regulations  be  amended  to 
provide  for  the  safe  use  of  meta- 
xylylenediamine  and  3- 
diethylaminopropyiamine  as 
components  of  articles  intended  for 
food-OHitact  use. 
DATES:  Written  comments  on  the 
petitioner's  environmental  assessment 
by  July  24,  1995. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration,  nn.  1-23, 12420 
Parklawn  Dr.,  Rockville.  MD  20857. 
FOn  FURTHER  INFORMATION  CONTACT: 
Julius  Smith.  Center  for  Food  Safety  and 
Applied  Nutrition  (HFS-216),  Food  and 
Drug  Administration,  200  C  St.  SW., 
Washington,  DC  20204,  202-254-9500. 
SUPPLEMENTARY  INFORMATION:  Under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sec  409(b)(5)  (21  U.S.C.  348(b)(5))), 
notice  is  given  that  a  food  additive 
petition  (FAP  5B4457)  has  been  filed  by 
Hempel  Coatings  (USA),  inc..  6901 
Cavalcade  St.,  Houston,  TX  77028.  The 
petition  proposes  to  amend  the  food 
additive  regulations  in  §  175.300 
Resinous  and  polymeric  coatings  (21 
CFR  175.300)  to  provide  for  the  safe  use 
ofmeta-xylylenediamine  and  3- 
diethylaminopropylamine  as 
components  of  articles  intended  for 
food-contact  use. 

The  potential  environmental  impact 
of  this  action  is  being  reviewed.  To 
encoiu^ge  public  participation 
consistent  %vith  regulations  promulgated 
imder  the  National  Environmental 
Policy  Act  (40  CFR  1501.4(b)),  the 
agency  is  placing  the  environmental 
assessment  submitted  with  the  petition 
that  is  the  subject  of  this  notice  on 
public  display  at  the  Dockets 
Management  Branch  (address  above)  for 
public  review  and  comment.  Interested 
persons  may,  on  or  before  July  24. 1995, 
submit  to  the  Dockets  Management 
Branch  (address  above)  written 
comments.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  dociunent.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m.. 
Monday  through  Friday.  FDA  vfill  also 
place  on  public  display  any 
amendments  to,  or  comments  on,  the 
petitioner's  environmental  assessment 
without  further  announcement  in  the 
Federal  Register.  If,  based  on  its  review, 
the  agency  finds  that  an  environmental 


impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c). 

Dated:  June  13. 1995. 
AljinMRulis. 

Acting  Director,  Office  ofPremarket 
Approval,  Center  for  Food  Safety  and  Applied 
Nutrition. 

[PR  Doc.  95-15348  Filed  6-21-95;  8:45  am) 

BIUJNQ  COM  4tt».«t-F 

[Docket  No.  9Sf-<n90l 

Shell  Chamical  Co.;  RlIng  of  Food 
Additive  Petilion 

AGENCY:  Food  and  Drug  Administration. 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Shell  Chemical  Co.  has  filed  a 
petition  proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  polyethylene 
terephthalate  polymers  in  which  the 
finished  polymer  contains  less  than  50 
weight  percent  of  ethylene-2,6- 
naphthalate  as  components  of  articles 
intended  for  food-contact  use. 
DATES:  Written  comments  on  the 
petitioner's  environmental  assessment 
by  July  24,  1995. 

ADDRESSES:  Submit  written  comments 
to  the  Dodnets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  rm.  1-23, 12420 
Parklawn  Dr.,  Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Hortense  S.  Macon.  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
216),  Food  and  Drug  Administration, 
200  C  St.  SW.,  Washington.  DC  20204. 
202-418-3086. 

SUPPLEMENTARY  M^ORMATKM:  Under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sec.  409(b)(5)  (21  U.S.C.  348(b)(5))), 
notice  is  given  that  a  food  additive 
petition  (FAP  5B4450)  has  been  filed  by 
Shell  Chemical  Co.,  130  Johns  Ave., 
Akron,  OH  44305-4097.  The  petition 
proposes  to  amend  the  food  additive 
regulations  in  §  177.1630  Polyethylene 
phthalate  polymers  (21  CFR  177.1630) 
to  provide  for  the  safe  use  of 
polyethylene  terephthalate  polymers  in 
which  the  finished  polymer  contains 
less  than  50  weight  pocent  of  ethylene- 
2,6-naphthalate  as  components  of 
articles  intended  for  food-contact  use. 
The  potential  environmental  impact 
of  this  action  is  being  reviewed.  To 
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encourage  public  participation 
consistent  with  regulations  proniulgated 
under  the  National  Environmental 
Policy  Act  (40  CFR  1501.4(b)).  the 
agency  is  placing  the  environmental 
assessment  submitted  with  the  petition 
that  is  the  subject  of  this  notice  on 
public  display  at  the  Dockets 
Management  Branch  (address  above)  for 
public  review  and  comment.  Interested 
persons  may.  on  or  before  July  M,  1995, 
submit  to  the  Dockets  Management 
Branch  (address  above)  written 
comments.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday.  FDA  will  also 
place  on  public  display  any 
amendments  to,  or  comments  on,  the 
petitioner's  environmental  assessment 
without  further  announcement  in  the 
Federal  Register,  if,  based  on  its  review, 
the  agency  finds  that  an  enviroiunental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c). 

Dated:  June  13. 1995. 
Alan  M.  Rulis, 

Acting  Director.  Office  of  Premarlcet 
Approval,  Center  for  Food  Safety  and  Applied 
Nutrition. 

[PR  Doc.  95-15346  Filed  6-21-95;  8.-45  am) 
BILUNQ  COOC  4iaft-01-F 


Clinicai  Studies  of  Safety  and 
Effectiveness  of  Orphan  Products; 
Availability  of  Grants;  Request  for 
Applications 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice.  . 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
changes  to  its  Orphan  Products 
Development  (OPD)  grant  program  for 
fiscal  year  (FY)  1996.  Previously,  the 
$200,000  grant  for  phase  2  or  3  trials 
could  only  be  awarded  for  a  maximum 
of  2  years.  Now  ail  grants,  including  the 
$200,000  grant,  may  be  awarded  for  a 
maximum  of  3  years.  This  document  is 
intended  to  inform  eligible  applicants  of 
the  application  receipt  dates,  the 
estimated  amount  of  funds  available,  the 
estimated  nxunber  of  awards  to  be  made 
in  FY  1996,  and  any  changes  in 


programmatic  requirements,  as  well  as 
to  inform  eligible  appUcants  of  the  new 
extended  leiigth  for  all  grants. 
DATES:  Application  receipt  dates  are 
October  1, 1995,  and  January  15, 1996. 
If  the  receipt  date  falls  on  a  weekend,  it 
will  be  extended  to  Monday;  if  the  date 
falls  on  a  holiday,  it  will  be  extended  to 
the  following  work  day. 
ADDRESSES:  AppUcation  forms  are 
available  from,  and  completed 
applications  should  be  submitted  to: 
Robert  L  Robins,  Grants  Management 
Officer,  Grants  and  Agreements 
Management  Branch  (HFA-520),  Food 
and  Drug  Administration,  Park  Bldg., 
rm.  3-40,  5600  Fishers  Lane,  Rockville, 
MD  20857,  301-443-6170. 

Note:  Applications  hand-carried  or 
commercially  delivered  should  be 
addressed  to  the  Park  Bldg.,  rm.  3-40, 
12420  Parklawn  Dr.,  Rockville.  MD 
20857.  Do  not  send  applications  to  the 
Division  of  Research  Grants,  National 
Institutes  of  Health  (NIH). 
FOR  FURTHER  INFORMATX)N  CONTACT: 
Regarding  the  administrative  and 
financial  management  aspects  of 
this  notice:  Robert  L.  Robins 
-    (address  above). 
Rejgarding  the  programmatic  aspects 
of  this  notice:  Patricia  R.  Robuck, 
Office  of  Orphan  Products 
Development  (HF-35),  Food  and 
Drug  Administration,  5600  Fishers 
Lane,  rm.  8-73,  Rockville,  MD 
20857,  301-443-4903. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  August  15, 1994  (59 
FR  41769),  FDA  annoimced  that  the 
agency  would  publish  a.notice  annually 
in  the  Federal  Register  that  references 
the  August  15,  1994,  standing 
announcement  and  reminds  eligible 
applicants  of:  The  receipt  dates,  the 
estimated  amoimt  of  funds  available,  the 
estimated  number  of  awards  to  be  made 
during  the  fiscal  year,  and  any  changes 
in  programmatic  requirements  or 
criteria.  All  provisions  of  the  August 
1994  standing  announcement  are 
applicable  to  the  FY  1996  OPD  grant 
program,  except  for  the  changes 
described  below,  and  appUcants  should 
refer  to  the  standing  announcement  for 
additional  information.  The  OPD  grant 
program  standing  announcement 
changes  for  FY  1996  are  set  forth  below. 

FDA  is  announcing  the  anticipated 
availability  of  hinds  for  FY  1996  for 
awarding  grants  to  support  clinical  trials 
on  safety  and  effectiveness  of  products 
for  rare  diseases  and  conditions  (i.e., 
those  affecting  fewer  than  200,000 
people  in  the  United  States).  Contingent 
on  availability  of  FY  1996  funds,  it  is 
anticipated  that  $12  million  will  be 
available  for  these  grants,  of  which  $6.2 


million  will  be  for  noncompeting 
continuation  awards.  This  will  leave 
$5.8  million  for  funding  the  following: 
Approximately  $2.9  miUion  for  20 
grants  (phase  1, 2.  or  3  trials)  up  to 
$100,000  each  in  direct  costs  per  annum 
plus  appUcable  indirect  costs  for  up  to 
3  years,  and  approximately  $2.9  million 
for  10  grants  (phase  2  and  3  trials  only) 
up  to  $200,000  each  in  direct  costs  per 
annum  plus  applicable  indirect  costs  for 
up  to  3  years.  Applications  exceeding 
this  direct  cost  limit  will  be  considered 
nonresponsive  and  will  be  returned  to 
the  applicant.  The  current,  active 
investigational  new  drug  (IND)  or 
investigational  device  exemption  (IDE) 
number  for  the  proposed  study  must 
appear  on  the  face  page  of  the 
application  with  the  title  of  the  project. 
In  the  Federal  Register  of  August  15. 
1994.  under  "IL  Human  Subject 
I*rotection  and  Informed  Consent,"  in 
section  B.  Informed  Consent,  the  agency 
stated  that  consent  and/or  assent  forms, 
and  any  additional  information  to  be 
given  to  a  subject  should  accompany  the 
grant  application.  Under  current 
procedures,  consent  and/or  assent 
forms,  and  any  additional  information 
to  be  given  to  a  subject,  must  be 
included  in  the  grant  application. 

In  addition,  in  the  Federal  Register  of 
August  15,  1994,  under  "V.  Review 
Procedure  and  Criteria, "  in  section  B. 
Program  Review  Criteria,  paragraph  3. 
the  agency  stated  that  if  the  sponsor  of 
the  IND/IDE  is  other  than  the  principal 
investigator  listed  on  the  application,  a 
letter  from  the  sponsor  verifying  access 
to  the  IND/IDE  is  required.  Under 
current  procedures,  if  the  sponsor  of  the 
IND/IDE  is  other  than  the  principal 
investigator  listed  on  the  application, 
documentation  must  be  provided  in  the 
grant  application  verifying  that  the  grant 
applicant  and  the  proposed  protocol  are 
included  in  the  IND/IDE.  Applications 
that  do  not  have  an  active  IND  or  IDE 
for  the  proposed  study  at  the  time  of 
application  will  be  considered 
nonresponsive. 

In  the  same  section,  f)aragraph  4,  the 
agency  stated  that  the  requested  budget 
must  be  within  the  limits  (either 
$100,000  in  direct  costs  for  up  to  3  years 
or  $200,000  in  direct  costs  for  up  to  2 
years)  as  stated  in  the  request  for  ' 

applications.  Under  current  procedures, 
the  requested  budget  must  be  within  the 
limits  (either  $100,000  in  direct  costs  for 
any  phase  study  or  up  to  $200,000  in 
direct  costs  for  studies  in  phase  2  or  3) 
as  stated  in  the  request  for  applications. 
The  maximum  study  period  will  be  3 
years. 

The  outside  of  the  mailing  package 
and  item  2  of  the  appfication  face  page 
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should  be  labeled:  "Raspoxue  to  RFA- 
FDA-OP-96-1." 

The  grants  are  funded  under  the 
legisladve  authority  of  section  301  of 
the  Pubhc  Health  Service  Act  (PHS 
act)(42  U.S.C  241).  All  awards  will  be 
subject  to  all  policies  and  requirements 
that  govern  the  research  grant  programs 
of  PHS,  including  the  provisions  of  42 
CFR  part  52  and  45  CFR  parts  74  and 
92.  All  funded  studies  are  subject  to  the 
requirements  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (the  act)  and 
regulations  promulgated  thereunder. 
The  regulations  promulgated  under 
Executive  Order  12372  do  not  apply  to 
this  program. 

All  grant  awards  are  subject  to 
apphcable  requirements  for  clinical 
investigations  imposed  by  sections  505, 
507, 512, 515,  and  520  of  the  act  (21 
U.S.C  355,  357,  360b,  360e,  and  360j), 
section  351  of  the  PHS  act  (42  U.S.C. 
262),  and  regulations  promulgated 
under  any  of  these  sections. 

Dated:  June  19,  1995. 
William  B.  Schultz. 
Deputy  Commissioner  for  Policy. 
[PR  Doc.  95-15350  Filed  6-21-95;  8:45  am] 

BHXMG  coot  *}90-0\-r 


[Docket  No.  940-0397] 

Powered  Wheelchair  Labeling;  Letter; 
Availability 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  letter  concerning  the 
labeling  of  powered  wheelchairs.  This 
letter,  which  was  sent  to  all  powered 
wheelchair,  scooter,  and  accessory  and 
component  manufacturers,  describes  the 
agency's  increasing  concern  about 
electromagnetic  interference  (EMI)  with 
powered  wheelchairs  and  motorized 
scooters  (hereinafter  collectively  called 
powered  wheelchairs).  FDA  believes 
that  electromagnetic  (EM)  energy  is 
causing  these  devices  to  move 
unintentionally.  This  letter  is  intended 
to  establish  certain  necessary  steps  that 
powered  wheelchair  manufacturers 
should  follow  in  order  to  help  minimize 
the  risks  associated  with  the  unintended 
movement  of  powered  wheelchairs 
caused  by  EMI.  FDA  is  publishing  this 
notice  because  it  belieyes  that  the  letter 
may  not  have  reached  all  interested 
persons. 

DATES:  Written  comments  may  be 
submitted  at  any  time. 
AOORE8SE8:  Submit  wntten  requests  for 
single  copies  of  the  letter  to  the  Division 


of  Small  Manu&ctxirera  Assistance 
(HFZ-220),  Center  for  Devices  and 
Radiological  Health,  Food  and  Drug 
Administration,  5600  Fishera  Lane, 
Rockville,  MD  20857,  301-443-6597  or 
1-800-638-2041.  Send  two  self- 
addressed  adhesive  labels  to  assist  that 
ofBce  in  processing  your  requests. 
Submit  written  comments  on  the  letter 
to  the  Dockets  Management  Branch 
(WA-305),  Food  and  Drug 
Administration,  rm.  1-23, 12420 
Parklawn  Dr.,  Rockville,  MD  20857. 
Requests  and  comments  should  be 
idmtified  with  the  dod^et  nimiber 
found  in  brackets  in  the  heading  of  this 
document.  The  letter  and  received 
comments  are  available  for  pubUc 
examination  in  the  Dockets 
Management  Branch  (address  above) 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marie  A.  Schroeder,  Center  for  Devices 
and  Radiological  Health  (HFZ-410), 
Food  and  Drug  Administration,  9200 
Corporate  Blvd..  Rockville,  MD  20850, 
301-594-1296. 

SUPPLEMENTARY  INFORMATION:  On  May 
26, 1994,  FDA  issued  a  letter  to  all 
powered  wheelchair,  scooter,  accessory, 
and  component  manufacturers 
explaining  FDA's  increasing  concern 
about  the  effects  of  EMI  on  the  safe  use 
of  powered  wheelchairs.  FDA  has 
received  many  reports  of  mratic  and 
unintentional  powered  wheelchair 
movement.  The  agency  believes  that  EM 
energy  is  causing  these  devices  to  move 
unintentionally.  As  a  result  of  these 
concerns,  FDA  estabhshed  the  following 
steps  in  order  to  provide  information  to 
protect  powered  wheelchair  users  from 
the  potential  hazards  of  EMI. 

I.  Minimum  Recommended  Immunity 
Level 

« 

FDA  recommends  that  all  marketed 
powered  wheelchairs  have  a  minimum 
immunity  level  of  20  volts  per  meter  (V/ 
m).  This  immimity  level  was  proposed 
by  wheelchair  manufoctxirers  at  the 
American  National  Standards  Institute/ 
Association  for  the  Advancement  of 
Rehabilitation  Technology  meeting  in 
June  1993,  and  it  reflects  the  present 
technological  capability  that  can  be 
immediately  implemented. 

II.  Product  Labeling 

The  labeling  described  in  FDA's  letter 
is  intended  to  inform  powered 
wheelchair  users  about  the  risks  from 
EMI  associated  with  the  use  of  powered 
wheelchairs  and  how  to  avoid  these 
risks.  This  labeling  should  be  on  or 
attached  to  the  powered  wheelchair  and 
provide  the  following  information: 


1.  An  explanation  of  what  EMI  is, 
what  causes  EMI,  and  the  risks 
associated  with  EMI; 

2.  An  explanation  of  how  the  user  can 
avoid  risks  associated  with  EMI, 
including  warnings  to  use  caution 
around  sources  of  EMI; 

3.  A  Warning  that  the  addition  of 
accessories  or  components,  or 
modifications  to  a  powered  wheelchair 
may  make  it  more  susceptible  to  EMI. 
and  that  there  is  no  easy  way  to  evaluate 
their  effect  on  the  overall  immunity  of 
the  powered  wheelchair; 

4.  A  statement  that,  as  of  May  1994, 
20  V/m  is  a  generally  achievable  and 
useful  immunity  level;  and 

5.  A  statement  of  the  EMI  immunity 
level  of  the  powered  wheelchair,  or  a 
statement  that  the  EMI  immunity  level 
is  not  known. 

FDA  believes  that  this  information 
will  help  minimize  the  risks  associated 
with  unintended  movement  of  powered 
wheelchairs  caused  by  EMI.  Omission  of 
the  labeling  information  requested 
above  will  result  in  a  failure  of  the 
powered  wheelchair  labeUng  to  include 
facts  relevant  to  the  powered 
wheelchair's  use  and  in  a  failure  to 
provide  adequate  warnings,  as  required 
by  section  502  of  the  Federal  Food. 
C^g,  and  Cosmetic  Act  (the  act)  (21 
U.S.C.  352).  Accordingly,  products 
shipped  without  the  required  labeling 
may  be  considered  misbranded  under 
section  502  of  the  act. 

m.  Recommended  Educational 
Program 

FDA  recommends  that  manufacturera 
implement  an  educational  program  to 
warn  users  of  the  potential  hazards  of 
EMI  and  to  provide  information  about 
the  risks  and  how  to  avoid  them. 

Additionally,  FDA  will  continue  to 
solicit  reports  of  EMI  problems  and  to 
monitor  the  problems  in  order  to 
evaluate  the  full  scope  of  the  problem. 

Interested  persons  may.  at  any  time, 
submit  to  the  Docket  Management 
Branch  (address  above)  written 
comments  on  the  powered  wheelchair 
labeling  letter.  Two  copies  of  any 
comments  are  to  be  submitted,  except 
that  individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  foiuid  in  brackets  in  the 
heading  of  this  document.  The  letter 
and  received  comments  may  be  seen  in 
the  office  above  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

Received  comments  will  be 
considered  in  determining  whether 
fntiue  action  should  be  taken  to  address 
concerns  about  the  effects  of  EMI  on 
powered  wheelchairs. 
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Dated:Junel2. 1995. 
loMph  A.  Levin. 

Deputy  Director  for  Regulations  Policy.  Center 
for  Devices  and  Radiological  Health. 
IFR  Doc.  95-15347  Filed  6-21-95;  8:45  am] 

BHXING  COM  41«e-01-f 

'Advisory  Committees;  Notice  of 
Meetings 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 


SUMMARY:  This  notice  annoimces 
forthcoming  meetings  of  public  advisory 
committees  of  the  Food  and  Drug 
Administration  (FDA).  This  notice  also 
summarizes  the  procedures  for  the 
meetings  and  methods  by  which 
interested  persons  may  participate  in 
open  public  hearings  before  FDA's 
advisory  committees. 

FDA  has  estabhshed  an  Advisory 
Committee  Information  Hotline  (the 
hotline)  using  a  voice-mail  telephone 
system.  The  hotline  provides  the  public 
with  access  to  the  most  current 
information  on  FDA  advisory  committee 
meetings.  The  advisory  committee 
hotUne.  which  will  disseminate  ciurent 
information  and  information  updates. 
can  be  accessed  by  dialing  1-800-741- 
8138  or  301-443-0572.  Each  advisory 
committee  is  assigned  a  5-digit  number. 
This  5-digit  number  will  appear  in  each 
individual  notice  of  meeting.  The 
hotline  will  enable  the  public  to  obtain 
information  about  a  particular  advisory 
committee  by  using  the  committee's  5- 
digit  number.  Information  in  the  hotline 
is  preliminary  and  may  change  before  a 
meeting  is  actually  held.  The  hotline 
will  be  updated  when  such  changes  are 
made. 

MEETINGS:  The  following  advisory 
committee  meetiiigs  are  annoimced: 

Qastrointestinai  Drugs  Advisory 
Committee 

Date,  time,  and  place.  July  12, 1995, 

9  a.m.,  HoUday  Inn — ^Bethesda, 
Versailles  Balhoom,  8120  Wisconsin 
Ave.,  Bethesda,  MD. 

Type  of  meeting  and  contact  person. 
Open  public  hearing.  9  a.m.  to  10  a.m.. 
unless  pubhc  participation  does  not  last 
that  long;  open  committee  discussion. 

10  a.m.  to  5  p.m.;  Joan  C.  Standaert. 
Center  for  Drug  Evaluation  and  Research 
(HFD-180).  Food  and  DlTig 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  419-259-6211,  or 
Valerie  M.  Mealy,  Advisors  and 
Consultants  Staff  (HFD-9).  301-443- 
4695,  or  FDA  Advisory  Committee 
hiformation  Hotline,  1-800-741-8138 
(301-443-0572  in  the  Washington,  DC 


area).  Gastrointestinal  Drugs  Advisory 
Committee,  code  12538. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
data  on  the  safety  and  effectiveness  of 
marketed  and  investigational  hiunan 
drugs  for  use  in  gastrointestinal 
diseases. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  {>ending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  June  30. 1995,  and 
submit  a  brief  statement  of  the  general 
nature  of  the  evidence  or  arguments 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
required  to  make  their  comments. 

Open  committee  discussion.  The 
committee  will  discuss  new  drug 
apphcation  (NDA)  20-498,  Lemmon 
Co.,  zinc  acetate  to  be  indicated  for  use 
in  Wilson's  disease.  The  advisory 
committee  will  also  consider  draft 
"Points  to  Consider"  from  the  Division 
of  Anti-Infective  Drug  Products  on 
Helicobacter  pylori  studies  to  prevent 
peptic  ulcer  recurrence. 

National  Mammography  Quality 
Assurance  Advisory  Committee 

Date,  time,  and  place.  July  18  and  19, 
1995,  9  a.m..  Hyatt  Regency— Bethesda. 
Cabinet- Judiciary  Suite.  One  Bethesda 
Metro  Center.  Bethesda.  MD.  A  Umited 
number  of  overnight  accommodations 
have  been  reserved  at  the  hotel. 
Attendees  requiring  overnight 
accommodations  may  contact  the  hotel 
at  301-657-1234  and  reference  the  FDA 
Committee  meeting  block*.  Reservations 
will  be  confirmed  at  the  group  rate 
based  on  availabiUty. 

Type  of  meeting  and  contact  person. 
Open  pubhc  hearing,  July  18, 1995.  9 
a.m.  to  10  a.m.,  unless  pubUc 
participation  does  not  last  that  long; 
open  subcommittee  discussions,  10  a.m. 
to  5  p.m.;  open  subcommittee 
discussions.  July  19, 1995.  9  a.m.  to  2 
p.m.;  open  committee  discussion.  2  p.m, 
to  5  p.m.;  Charles  K.  Showalter,  Center 
for  Devices  and  Radiological  Health 
(HFZ-240),  Food  and  Drug 
Administration,  1350  Piccard  Dr., 
Rockville.  MD  20850.  301-594-3332.  or 
FDA  Advisory  Committee  Information 
HotUne,  1-800-741-8138  (301-443- 
0572  in  the  Washington,  DC  area). 
National  Mammography  Quality 
Assurance  Advisory  Committee,  code 
12397. 

General  function  of  the  committee. 
The  committee  advises  on  developing 
appropriate  quaUty  standards  and 


regulations  for  the  use  of  mammography 
faciUties. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  July  11, 1995,  and 
submit  a  brief  statement  of  the  general 
nature  of  the  evidence  or  argiunents 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
required  to  make  their  comments. 

Open  committee  discussion.  On  July 
19. 1995.  the  committee  will  discuss  the 
ongoing  work  of  the  three 
subcommittees:  Access  to 
Mammography  Services.  Physicists 
Availability,  and  Cost  Benefit  of 
Comphance. 

Open  subcommittee  discussions.  On 
July  18  and  19,  1995.  the  three 
subcommittees  will  meet  concurrently. 
The  subcommittees  will  discuss  the 
ongoing  work  which  is  necessary  to 
make  the  determinations  and 
subsequently  prepare  the  reports  as 
mandated  in  the  Mammography  QuaUty 
Standards  Act.  Upon  completion,  the 
subcommittee  reports  will  be  reviewed 
by  the  committee  prior  to  submission  to 
the  Secretary  of  Health  and  Human 
Services  and  Congress. 

Ophthalmic  Devices  Panel  of  ttte 
Medical  Devices  Advisory  Committee 

Date,  time,  and  place.  July  20  and  21. 
1995.  8:30  a.m.,  Bethesda  Pooks  HiU 
Marriott.  Congressional  Ballroom,  5151 
Pooks  Hill  Rd.,  Bethesda,  MD.  A  limited 
number  of  overnight  accommodations 
have  been  reserved  at  the  hotel. 
Attendees  requiring  overnight 
accommodations  may  contact  the  hotel 
at  301-897-9400  and  reference  the  FDA 
Panel  meeting  block.  Reservations  will 
be  confirmed  at  the  group  rate  based  on 
availability.  Attendees  with  a  disabiUty 
requiring  special  accommodations 
should  contact  Ed  Rugenstein, 
Sociometrics,  Inc.,  301-608-2151.  The 
availability  of  appropriate 
accommodations  cannot  be  assured 
unless  prior  written  notification  is 
received. 

Type  of  meeting  and  contact  person. 
Open  public  hearing.  July  20. 1995, 8:30 
a.m.  to  9:30  a.m.,  unless  public 
participation  does  not  last  that  long; 
open  committee  discussion,  9:30  a.m.  to 
5  p.m.;  open  pubUc  hearing,  July  21, 
1995,  8:30  a.m.  to  9:30  a.m..  unless 
public  participation  does  not  last  that 
long;  open  committee  discussion,  9:30 
a.m.  to  12  m.;  Sara  M.  Thornton.  Center 
for  Devices  and  Radiological  Health 
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(CDRH)  (HFZ-460).  Food  and  Drug 
Administration,  9200  Corporate  Blvd., 
Rockville.  MD  20850,  301-594-2053,  or 
FDA  Advisory  Committee  Information 
Hotline,  1-800-741-8138  (301-443- 
0572  in  the  Washington,  CXG  area}. 
Ophthalmic  Devices  Panel,  code  12396. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
data  on  the  safety  and  effectiveness  of 
marketed  and  investigational  devices 
and  makes  recommendations  for  their 
regulation. 

Agenda — Open  public  hearing.  • 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  poiding  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  July  7, 1995,  and 
submit  a  brief  statement  of  the  general 
nature  of  the  evidence  or  arguments 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
required  to  make  their  comments. 

Open  committee  discussion.  On  July 
20.  1995,  the  Division  of  Ophthalmic 
Devices  will  propose  a  redraft  of  the 
myopia  refractive  laser  guidance 
document  and  request  discussion  and 
comments  from  the  public  and  the  panel 
and  panel  recommendations  on 
designated  sections.  Single  copies  of  the 
proposed  redraft  are  available  from  Sara 
M.  Thornton  (address  above).  On  July 
21, 1995,  the  Contact  Lens  Branches 
will  present  an  overview  of  the  draft 
premarket  notification  {510(k))  guidance 
document  for  lens  care  products  to  be 
used  as  a  special  control  for 
reclassification  of  contact  lens  care 
products.  The  committee  will  discuss 
and  recommend  the  classification  status 
for  vision  trainers.  There  will  also  be 
general  updates  from  the  Contact  Lens 
Branches,  Intraocular  Implants  Branch, 
and  Diagnostic  and  Surgical  E)evices 
Branch  within  CDRH. 

Oncologic  Drugs  Advisory  Committee 

Date,  time,  and  place.  July  24  and  25, 
1995,  8  a.m.,  Parklawn  Bldg.,  conference 
rooms  D  and  E,  5600  Fishers  Lane, 
Rockville.  MD. 

Type  of  meeting  and  contact  person. 
Open  public  hearing,  July  24, 1995,  8 
a.m.  to  9  a.m.,  imless  public 
participation  does  not  last  that  long; 
open  committee  discussion,  9  a.m.  to  5 
p.m.;  open  committee  discussion,  July 
25. 1995,  8  a.m.  to  11:30  a.m.;  Adele  S. 
Seifried,  Center  for  Drug  Evaluation  and 
Research  (HFD-9),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301^43-4695,  or 
FDA  Advisory  Committee  Information 
Hotline,  1-800-741-8138  (301-443- 


0572  in  the  Washington,  DC  area). 
Oncologic  Drugs  Advisory  Committee, 
code  12542. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
data  on  the  safety  and  effectiveness  of 
marketed  and  investigational  human 
drugs  for  use  in  treatment  of  cancer. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  p>erson  before  July  19, 1995,  and 
submit  a  brief  statement  of  the  general 
nature  of  the  evidence  or  arguments 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
required  to  make  their  comments. 

Open  committee  discussion.  On  July 
24,  1995,  the  committee  will  discuss:  (1) 
NDA  20-036,  Aredia®  (pamidronate 
disodium  for  injection,  Ciba 
Pharmaceuticals  Division,  Ciba-Geigy 
Corp.),  "for  the  treatment  of  bone 
metastases  associated  with  multiple 
myeloma,"  and  (2)  NDA  20-509, 
Gemzar®  (gemcitabine  hydrochloride, 
Eli  Lilly),  "as  first  line  treatment  for 
patients  with  advanced  (nonresectable 
Stage  II  or  Stage  III)  or  metastatic  (Stage 
IV)  adenocarcinoma  of  the  pancreas," 
and  "for  patients  with  5-FU-refractory 
pancreatic  cancer."  On  July  25, 1995, 
the  committee  will  discuss  product 
license  application  PLA  94-0799 
Intron®A,  (interferon  alpha  2b, 
recombinant.  Sobering,  Inc.),  for  "post- 
operative adjuvant  therapy  in  malignant 
melanoma." 

FDA  public  advisory  committee 
meetings  may  have  as  many  as  four 
separable  portions:  (1)  An  open  public 
hearing,  (2)  an  open  committee 
discussion,  (3)  a  closed  presentation  of 
data,  and  (4)  a  closed  committee 
deliberation.  Every  advisory  committee 
meeting  shall  have  an  open  public 
hearing  portion.  Whether  or  not  it  also 
includes  any  of  the  other  three  portions 
will  depend  upon  the  specific  meeting 
involved.  There  are  no  closed  portions 
for  the  meetings  announced  in  this 
notice.  The  dates  and  times  reserved  for 
the  open  portions  of  each  committee 
meeting  are  listed  above. 

The  open  public  hearing  portion  of 
each  meeting  shall  be  at  least  1  hour 
long  unless  public  participation  does 
not  last  that  long.  It  is  emphasized, 
however,  that  the  1  hoiu-  time  limit  for 
an  open  public  hearing  represents  a 
minimum  rather  than  a  maximum  time 
for  public  participation,  and  an  open 
public  hearing  may  last  for  whatever 
longer  period  the  committee 


chairperson  determines  will  facilitate 
the  committee's  woric. 

Public  hearings  are  subject  to  FDA's 
guideline  (subpari  C  of  21  CFR  part  10) 
concerning  the  policy  and  procedures 
for  electronic  media  coverage  of  FDA's 
public  administrative  proceedings, 
including  hearings  before  pubhc 
advisory  committees  under  21  CFR  part 
14.  Under  21  CFR  10.205, 
representatives  of  the  electronic  media 
may  be  permitted,  subject  to  certain 
limitations,  to  videotape,  film,  or 
otherwise  record  FDA's  public 
administrative  proceedings,  including 
presentations  by  participants. 

Meetings  of  advisory  committees  shall 
be  conducted,  insofar  as  is  practical,  in 
accordance  with  the  agenda  published 
in  this  Federal  Register  notice.  Changes 
in  the  agenda  will  be  annoimced  at  the 
beginning  of  the  open  portion  of  a 
meeting. 

Any  interested  person  who  v^shes  to 
be  assured  of  the  right  to  make  an  oral 
presentation  at  the  open  public  hearing 
portion  of  a  meeting  shall  inform  the 
contact  person  listed  above,  either  orally 
or  in  writing,  prior  to  the  meeting.  Any 
person  attending  the  hearing  who  does 
not  in  advance  of  the  meeting  request  an 
opportimity  to  speak  will  be  allowed  to 
make  an  oral  presentation  at  the 
hearing's  conclusion,  if  time  permits,  at 
the  chairperson's  discretion. 

The  agenda,  the  questions  to  be 
addressed  by  the  committee,  and  a 
current  list  of  committee  members  will 
be  available  at  the  meeting  location  on 
the  day  of  the  meeting. 

Transcripts  of  the  open  portion  of  the 
meeting  may  be  requested  in  writing 
from  the  Freedom  of  Information  Office 
(HFI-35),  Food  and  Drug 
Administration,  rm.  12A-16,  5600 
Fishers  Lane.  Rockville,  MD  20857, 
approximately  15  working  days  after  the 
meeting,  at  a  cost  of  10  cents  per  page. 
The  transcript  may  be  viewed  at  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23,  12420  Parklawn  Dr., 
Rockville,  MD  20857,  approximately  15 
working  days  after  the  meeting,  between 
the  hours  of  9  a.m.  and  4  p.m.,  Monday 
through  Friday.  Summary  minutes  of 
the  open  portion  of  the  meeting  may  be 
requested  in  writing  from  the  Freedom 
of  Information  Office  (address  above) 
beginning  approximately  90  days  after 
the  meeting. 

This  notice  is  issued  under  section 
10(a)(1)  and  (2)  of  the  Federal  Advisory 
Committee  Act  (5  U.S.C.  app.  2),  and 
FDA's  regulations  (21  CFR  part  14)  on 
advisory  committees. 
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Dated:  June  13. 1995. 
LimU  A.  Suydun. 

Interim  Deputy  Commissioner  for  Operations. 
(FR  Doc  9&-15240  Filed  6-21-95;  8:45  am) 

MLLMa  COM  41«0-ei-F 


Health  Resources  and  Services 
Administration 

MN  0005-ZAM 

Progrwn  Announcement  and  Proposed 
Proiect  Requirements,  Review  Criteria, 
and  Funding  Preference  for 
Cooperative  Agreement  for  a  Model 
Hispanic  Health  Careers  Opportunity 
Program  for  Fiscal  Year  1995 

The  Health  Resources  and  Services 
Administration  (HRSA)  announces  that 
applications  will  be  accepted  for  a  fiscal 
year  (FY)  1995  Cooperative  Agreement 
for  a  Model  Hispanic  Health  Careers 
Opportunity  Program  (HCOP)  under  the 
authority  of  section  740,  title  VII  of  the 
Public  Health  Service  Act,  as  amended 
by  the  Health  Professions  Education 
Extension  Amendments  of  1992,  Pub.  L. 
102-408,  dated  October  13, 1992. 
Comments  are  invited  on  the  proposed 
project  requirements,  review  criteria 
and  funding  preference. 

Approximately  $300,000  will  be 
available  in  FY  1995  for  this  program. 
It  is  anticipated  that  one  competing 
award  will  be  made  at  a  level  of 
$300,000  per  year  over  a  three  year 
period. 

Purpose  and  Eligibility 

Section  740  authorizes  the  Secretary 
to  make  grants  to  and  enter  into 
contracts  with  schools  of  allopathic 
medicine,  osteopathic  medicine,  public 
health,  dentistry,  veterinary  medicine, 
optometry,  pharmacy,  allied  health, 
chiropractic  and  podiatric  medicine  and 
pubhc  and  nonprofit  private  schools 
which  offer  graduate  programs  in 
clinical  psydiology  and  other  public  or 
private  nonprofit  health  or  educational 
entities  to  carry  out  programs  which 
assist  individuals  from  disadvantaged 
backgrounds  to  enter  and  graduate  from 
such  schools.  Assistance  may  be  used 
for  the  following  five  legislative 
purposes: 

1.  Recruitment — activities  designed  to 
identify,  recruit  and  select  individuals 
from  disadvantaged  backgrounds  for 
education  in  the  health  or  allied  health 
professions,  e.g.,  motivational  activities, 
distribution  of  information,  exposure  to 
role  models,  and  counseling. 

2.  Preliminary  Education — education 
designed  to  expand  the  academic  ability 
and  otherwise  prepare  student 
participants  from  disadvantaged 
backgrounds  during  their 


preprofessional  training  that  they  may 
subsequently  complete  the  regular 
course  of  education  in  a  health 
professions  school  or  school  of  allied 
health.  This  education  must  be  offered 
prior  to  entry  in  a  health  professions  or 
allied  health  professions  school  and 
may  not  include  courses  already  taught 
as  part  of  the  regular  course  of 
education  leading  to  a  degree. 

3.  Facilitating  Entry— activities 
designed  to  enhance  the 
competitiveness  of  student  participants 
from  disadvantaged  backgrounds  for 
admission  to  health  professions  schools 
or  schools  of  allied  health,  such  as 
improving  performance  on  admissions 
tests,  coimseling  concerning  the 
application  process,  and  assisting 
admissions  committees  in  the 
evaluation  of  disadvantaged  applicants. 

4.  Retention — activities  designed  to 
help  student  participants  from 
disadvantaged  backgrounds,  who  have 
been  accepted  to  or  are  enrolled  in 
health  professions  schools  or  schools  of 
allied  health,  to  complete  their 
education.  These  activities  may  include 
tutorial  assistance,  counseling,  and 
assistance  in  adjusting  to  the 
environment  of  the  sdiool.  Activities 
may  not  include  courses  already  taught 
as  p&ri  of  the  school's  curriculum. 

5.  Financial  Aid  Information 
Dissemination — the  distribution  of 
information  to  student  participants  from 
disadvantaged  backgrounds  about 
financial  aid  available  in  health 
professions  schools,  schools  of  allied 
health  or  schools  and  entities  which 
provide  training  necessary  to  quahfy  for 
enrollment  in  health  professions  schools 
or  schools  of  allied  health. 

Applicants  may  request  support  for 
up  to  three  years. 

The  Model  Hispanic  HCOP 
cooperative  agreement  is  being 
proposed  in  an  effort  to  achieve  the 
following  goals:  (1)  To  estabUsh  and  test 
a  comprehensive  Model  Hispanic  HCOP 
(addressing  all  of  the  HCOP  purposes) 
in  a  metropolitan  area  with  a  high 
concentration  of  Hispanic  citizens.  No 
such  model  currently  exists.  In  addition 
to  the  formulation  of  academic- 
community  educational  partnerships, 
this  model  provides  for  community 
infrastructure  building.  The  proptKed 
model  encompasses  strong  linkages 
throughout  the  community  involving 
community  organizations,  official 
agencies,  educational  institutions  at  all 
levels  and  health  professionals 
throughout  the  community,  and  (2)  To 
increase  the  number  of  Hispanic 
participants  in  HCOP  programs. 

This  cooperative  agreement  also 
addresses  section  740(c)  of  the  HCOP 
legislation  which  requires  "the 


Secretary  to  ensure  that  services  and 
activities  under  HCOP  awards  are 
equitably  allocated  among  the  various 
racial  and  ethnic  populations." 

Propoeed  Project  Reqnircmsntt 

I.  The  Model  Hispanic  HCOP  will 
establish  an  educational  continuum 
from  high  school  graduation  through 
graduation  from  a  health  or  allied  health 
professions  school  through  development 
and  implementation  of  activities  related 
to  all  five  of  the  legislative  purposes. 

n.  A  plan  for  selecting  students 
including  criteria  for  selection  must  be 
developed  and  implemented. 

m.  Activities  related  to  all  of  the  five 
legislative  purposes  undertaken  must  be 
evaluated.  Modifications  must  be  made 
in  activities  based  on  evaluation. 

IV.  Activities  and  experiences  related 
to  the  establishment  of  the  Model 
Hispanic  HCOP  must  be  documented  in 
a  format  that  would  allow  for  futiue 
replication  by  HCOP  appHcants. 

Substantial  Federal  Programmatic 
Involvement 

It  is  anticipated  that  the  federal 
government  will  have  substantial 
programmatic  involvement  with  the 
planning,  development  and 
administration  of  the  Model  Hispanic 
HCOP  and  its  outputs  by: 

1.  Providing  technical  assistance  and 
reviewing  changes  needed  in  the 
approved  application. 

2.  Reviewing  and  advising  regarding 
training  conteni  and  methodologies. 

3.  Participating  in  the  review  and 
advising  regarding  formal  linkage 
arrangements  which  have  been 
established  for  the  purpose  of 
conducting  the  Model  Hispanic  HCOP. 

4.  Reviewing  the  validity  of  and 
assisting  in  the  modification  of  student 
particif>ant  selection  criteria  and 
processes. 

5.  Providing  information  relative  to 
proven  evaluation  methods,  including 
data  collection  methods,  data  analysis 
techniques  and  participant  tracking 
systems. 

6.  Reviewing  and  advising  regarding 
program  evaluation  methods,  including 
data  collection  activities,  data  analysis 
techniques  and  participant  tracking 
systems. 

7.  Reviewing  and  advising  regarding 
the  documentation  of  the  activities  and 
experiences  related  to  establishment  of 
the  Model  Hispanic  HCOP. 

8.  Providing  data  and  information 
about  federal  programs  that  may  impact 
the  Model  Hispanic  HCOP. 

9.  Participating  in  the  review  of  sub- 
contracts awarded  under  the 
Cooperative  Agreement. 


32532 


Fedn-al  Register  /  Vol.  60,  No.  120  /  Tliirsday.  June  22,  1995  /  Notices 


tt 


National  Health  ObjectiTes  for  the  Year 
2000 

The  Public  Health  Service  urges 
applicants  to  submit  work  plans  that 
address  specific  objectives  of  Healthy 
People  2000.  Potential  applicants  may 
obtain  a  copy  of  Healthy  People  2000 
(Full  Report;  Stock  No.  017-001-00474- 
0)  or  Healthy  People  2000  (Summary 
Report;  Stock  No.  01 7-001-00473-1) 
throxigh  the  Superintendent  of 
£)ocuments.  Government  Printing 
Office.  Washington.  DC  20402-9325 
(Telephone  202-783-3238). 

Edncatioii  and  Service  Linkage 

As  part  of  its  long-range  planning. 
HRSA  will  be  targeting  its  efforts  to 
strengthening  linki^es  between  U.S. 
Public  Health  Service  education 
programs  and  programs  which  provide 
comprehensive  primary  care  services  to 
the  underserved. 

Smoke-Frae  Workplace 

The  Public  Health  Service  strongly 
encourages  all  grant  recipients  to 
provide  a  smoke-free  workplace  and 
promote  the  non-use  of  all  tobacco 
products,  and  Pub.  L.  103-227,  the  Pro- 
Children  Act  of  1994,  prohibits  smoking 
in  certain  facilities  that  receive  federal 
funds  in  which  education.  Bbrary.  day 
care,  health  care,  and  early  childhood 
development  services  are  provided  to 
children. 

Proposed  Review  Criteria 

The  following  criteria  are  proposed 
for  review  of  applications  for  this 
program: 

1.  Compliance  with  the  Standard 
Application  Instructions  for  Form  6025- 
1.  and  the  Supplement  to  Instructicms 
for  Form  6025-1. 

2.  The  relationship  of  the  proposed 
project  to  the  purposes  stated  in  the 
legislative  authorization,  the  stated 
problem,  the  particular  needs  to  be 
addressed,  and  the  relevance  of 
proposed  objectives  to  the  identified 
needs. 

3.  The  extent  and  outcomes  of  past 
efforts  and  activities  of  the  institution  in 
conduct  of  disadvantaged  student 
programs  particularly  for  Hispanics  and 
enrollment  data  on  the  target  population 
(current  and  past  three  years]  and  the 
extent  to  which  these  data  indicate 
trends. 

4.  The  relevance  of  objectives  to  the 
stated  problem  and  need,  and  to  Model 
Hispanic  HCOP  purposes;  their 
measiuability  and  attainability  within  a 
specific  time  frame;  and  the  extent  to 
which  they  represent  outcome 
measures. 

5.  The  number  of  Hispanic 
individuals  who  can  be  expected  to 
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benefit  from  the  project,  t  ^pes  of 
participants  by  gender,  metropolitan 
area,  and  educational  lev^l;  the 
appropriateness  of  the  proposed 
participant  eligibility  requirements  and 
student  selection  criteria  and  process. 

6.  The  specific  activities  and  their 
scope  and  relevance  to  the  stated 
objectives  and  project  outcomes,  and  the 
appropriateness  of  these  act'vities  for 
Model  Hispanic  HCOP  support  along 
with  the  extent  and  nature  of  the 
academic  content  and  non-academic 
services  and  their  suitability  to  the 
needs  of  the  target  group. 

7.  The  logic  and  sequencing  of  the 
planned  approaches,  soundness  for 
delivery  of  academic  content  and  non- 
academic  services  and  appropriateness 
of  scheduling  and  time  allocation. 

8.  The  administrative  and  managerial 
capability  of  the  appUcant  to  carry  out 
the  project  in  a  cost  effective  manner 
considering  the  extent  of  past  efforts 
and  institutional  commitment  u> 
disadvantaged  students. 

9.  The  adequacy  of  the  staff  and 
faculty  to  carry  out  the  program;  the 
academic  and  experiential  backgroimd, 
and  time  commitment  of  key  staff  and 
faculty,  the  nature  and  level  of  their 
involvement,  and  their  experience  in 
working  with  the  proposed  target  group. 

10.  The  soimdness  of  the  budget  for 
assuring  effective  utilization  of 
cooperative  agreement  funds  and  the 
cost  effectiveness  of  the  proposed 
project;  the  compatibility  of  budget 
requests  with  program  c^jectives  and 
activities,  the  adequacy  of  the  line  item 
justifications,  and  the  extent  of  the 
applicant's  in-kind  contributions. 

11.  Institutional  or  organizational 
plan  for  phasing-in  income  from  other 
sources;  developing  self-sufficiency 
funding  initiatives  and  strategies  (after 
the  end  of  the  current  federally  funded 
project  ]>eriod);  and  achieving  self- 
sufficiency  based  on  a  timetable  and  the 
level  of  financial  support  needed. 

12.  Extent  to  which  project  plans  are 
transferable  to  other  institutions. 

Other  Consideraticnu 

In  addition,  the  following  funding 
factor  will  be  applied  in  determining 
funding  of  approved  applications. 

A  funding  preference  is  defined  as  the 
funding  of  a  specific  category  on  group 
of  approved  applications  ahead  of  other 
categories  or  groups  of  approved 
applications. 

It  is  not  reqiured  that  applicants 
request  consideration  for  a  funding 
factor.  Applications  which  do  not 
request  consideration  for  funding  factors 
will  be  reviewed  and  given  full 
consideration  for  funding. 


Propoaed  Funding  Preference 

A  funding  preference  will  be  given  to 
a  nonprofit,  accredited  four-year 
undergraduate  college  or  university: 

1.  Where  Hispanic  students  constitute 
a  minimum  of  25  percent  of  the  total 
enrollment  at  either  the  graduate  or 
undergraduate  level; 

2.  Wliich  is  located  in  a  geographic 
area  with  a  high  concentration  of 
Hispanic  residents  (approximately  20 
perc^it  of  the  area's  total  population] 
such  as  the  following:  Anaheim,  Los 
Angeles,  Riverside,  San  Diego  and  San 
Jose,  California;  Miami,  Florida; 
Chicago,  Illinois;  Northern  New  Jersey; 
Long  Island  and  New  York  City,  New 
York;  El  Paso.  Dallas.  Fort  Worth. 
Galveston.  Houston,  and  San  Antonio, 
Texas;  and 

3.  Which  is  able  to  establish  and 
dociiment  formal  linkage  arrangements 
with  local  community  colleges, 
community  health  organizations  and 
health  professions  and/or  allied  health 
professions  schools. 

"Hispanic"  means  a  person  of 
Mexican,  Puerto  Rican,  Cuban.  Central 
or  South  American,  or  other  Spanish 
origin.  The  25  percent  minimum 
enrollment  has  been  estabUshed  through 
pubUc  notice  and  comment  in  the 
Centers  of  Excellence  Program, 
authorized  under  section  739  of  the  PHS 
Act  as  representing  a  significant  number 
of  minority  students. 

Additional  Information 

Interested  persons  are  invited  to 
comment  on  the  proposed  project 
requirements,  review  criteria,  and 
funding  preference.  The  comment 
period  is  30  days.  All  comments 
received  on  or  before  July  24, 1995,  will 
be  considered  before  the  final  project 
requirements,  review  criteria,  and 
funding  preference  are  established. 
Written  comments  should  be  addressed 
to:  Mr.  William  J.  Holland,  Acting 
Director,  Division  of  Disadvantaged 
Assistance,  Bureau  of  Health 
Profisssions,  Health  Resources  and 
Services  Administration,  Parklawn 
Building,  Room  8A-09,  5600  Fishers 
Lane,  Rockville,  Maryland  20857. 

All  comments  received  will  be 
avaifable  for  pubfic  inspection  and 
copying  at  the  Division  of 
Disadvantaged  Assistance,  Bureau  of 
Health  Professions,  at  the  above  address, 
weekdays  (federal  hohdays  excepted) 
between  the  houra  of  8:30  a.m.  and  5 
p.m. 

Application  Requests 

Requests  for  application  materials  and 
questions  regarding  grants  policy  and 
business  management  issues  should  be 


directed  to:  Ms.  Diane  Murray,  Ckants 
Management  Specialist,  Bureau  of 
Health  Professions,  Health  Resources 
and  Services  Administration,  PaiUawn 
Building.  Room  8C-26,  5600  Fishers 
Lane,  Rockville,  Maryland  20857, 
Telephone:  (301)  443-6857  FAX:  (301) 
443-6343. 

Completed  applications  should  be 
returned  to  the  Grants  Management 
Branch  at  the  above  address. 

If  additional  programmatic 
information  is  needed,  please  contact: 
Mr.  Darl  Stephens,  Chief,  Program 
Development  Branch,  Division  of 
Disadvantaged  Assistance.  Bureau  of 
Health  Professions,  Health  Resources 
and  Services  Administration,  Parklawn 
Building.  Room  8A-09,  5600  Fishers 
Lane.  Rockville.  Maryland  20857. 
Telephone  :  (301)  443-3843  FAX:  (301) 
443-5242. 

Paperwork  Redaction  Act 

The  standard  application  form  PHS 
6025-1,  HRSA  Competing  Training 
Grant  Application  and  General 
Instructions  have  been  approved  by  the 
Office  of  Management  and  Budget  under 
the  Paperwork  Reduction  Act.  The  OMB 
Clearance  Number  is  0915-0060. 

The  deadline  date  for  receipt  of 
applications  is  August  7. 1995. 
Applications  will  be  considered  to  be 
"on  time"  if  they  are  either: 

(1)  Received  on  or  before  the 
established  deadline  date,  or 

(2)  Sent  on  or  before  the  established 
deadline  date  and  received  in  time  for 
orderly  processing.  (Applicants  should 
request  a  legibly  dated  U.S.  Postal 
Service  postmark  or  obtain  a  legibly 
dated  receipt  from  a  commercial  carrier 
or  U.S.  Postal  Service.  Private  metered 
postmarks  shall  not  be  acceptable  as 
proof  of  timely  mailing.) 

Late  applications  not  accepted  for 
processing  will  be  returned  to  the 
applicant. 

This  program.  Model  Hispanic  HCOP. 
is  not  subject  to  the  provisions  of 
Executive  Order  12372. 
Intergovernmental  Review  of  Federal 
Programs  (as  implemented  through  45 
CFR  part  100).  "This  program  is  not 
subject  to  the  Public  Health  System 
Reporting  Requirements. 

Dated:  May  23. 1995. 
Giro  V.  Smnaya, 
Administrator. 

(FR  Doc.  95-15279  Filed  &-21-95:  8:45  am) 
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National  Vaccine  injury  Compensation 
Program:  Revised  Amount  of  the 
Average  Cost  of  a  Health  Insurance 
Policy 

The  Health  Resources  and  Services 
Administration  is  publishing  an 
updated  monetary  amount  of  the 
average  cost  of  a  health  insurance  poUcy 
as  it  relates  to  the  Nitional  Vaccine 
Injury  Compensation  Program  (VICP). 
Subtitle  2  of  Title  XXI  of  the  Public 
Health  Service  Act.  as  enacted  by  the 
National  Childhood  Vaccine  Injury  Act 
of  1986  and  as  amended,  governs  the 
VICP.  The  VICP,  administered  by  the 
Secretary  of  Health  and  Human  Services 
(the  Secretary),  provides  that  a 
proceeding  for  compensation  for  a 
vaccine-related  injury  or  death  shall  be 
initiated  by  service  upon  the  Secretary 
and  the  filing  of  a  petition  with  the 
United  States  Coxirt  of  Federal  Qaims. 
In  some  cases,  the  injured  individual 
may  receive  compensation  for  future 
lost  earnings,  less  appropriate  taxes  and 
the  "average  cost  of  a  health  insiuance 
poUcy,  as  determined  by  the  Secretary." 
0    Section  100.2  of  the  VICP's 
implementing  regulations  (42  CFR  part 
100)  provides  that  revised  amounts  of 
an  average  cost  of  a  health  insurance 
pohcy,  as  determined  by  the  Secretary, 
are  to  be  published  from  time  to  time  in 
a  notice  in  the  Federal  Register.  The 
previously  published  amount  of  an 
average  cost  of  a  health  insurance  pohcy 
was  $183.86  per  month  (58  FR  52782, 
October  12.  1993);  this  amount  was 
based  on  data  from  a  survey  by  the 
Health  Insurance  Association  of 
America,  updated  by  a  formula  using 
changes  in  the  medical  care  component 
of  the  Consumer  Price  Index  (CPI)  (All 
Urban  Consumers,  U.S.  City  average)  for 
the  period  October  1,  1991,  throu^ 
)ime  30, 1993. 

The  Secretary  announces  that  for  the 
12-month  period,  Ju'y  1, 1993.  through 
June  30, 1994,  the  medical  care 
component  of  the  CPI  increased  4.6 
percent.  According  to  the  regulatory 
formula  (§  100.2),  2  percent  is  added  to 
the  actual  CPI  change  for  each  year. 
Therefore,  the  adjusted  CPI  change 
results  in  an  increase  of  6.6  percent  for 
this  12-month  period.  Applied  to  the 
baseline  amount  of  $183.86,  this  results 
in  the  amount  of  $195.99. 

The  medical  care  component  of  the 
CPI  change  for  the  6-month  period,  July 
1, 1994,  through  December  31. 1994. 
was  2.3  percent.  According  to  the 
regulatory  formula,  one-half  of  the 
annual  adjustment,  or  1.00  percent,  is 
added  to  the  actual  CPI  change  for  this 
6-month  period.  Therefore,  according  to 
the  current  regulatory  formula,  the 
adjusted  CPI  diange  results  in  an 


increase  of  3.3  percent  for  this  6-month 
period.  Applied  to  the  $195.99  amount, 
this  results  in  a  new  amount  of  $202.46. 

Therefore,  the  Secretary  announces 
that  the  revised  average  cost  of  a  health 
insurance  poUcy  under  the  ^/ICP  is 
$202.46  per  month.  In  accordance  with 
§  100.2.  Xhe  revised  amount  was 
effective  upon  its  delivery  by  the 
Secretary  to  the  United  States  Court  of 
Federal  Claims  (formerly  known  as  the 
United  States  Claims  Coiut).  Such 
notice  was  deUvered  to  the  Court  on 
May  19.  1995. 

Dated:  June  19, 1995. 
Giro  V.  Sumaya, 
Administrator. 

(FR  Doc.  95-15345  Filed  6-21-e5;  8:45  un| 
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Office  of  Community  Services 
[Program  Announcement  No.  OCS  95-09] 

Request  for  Applications  Under  the 
Office  of  Community  Services'  Fiscal 
Year  1995  Training,  Technical 
Assistance,  and  Capacity-Building 
Program 

agency:  Office  of  Commimity  Services. 
ACF,  DHHS. 

ACTION:  Request  for  Applications  Under 
the  Office  of  Community  Services' 
Training,  Technical  Assistance  and 
Capadty-Building  Program. 

summary:  The  Office  of  Community 
Services  (OCS)  announces  that 
competing  applications  will  be  accepted 
for  new  grants  pursuant  to  the 
Secretary's  authority  under  Section 
674(a)  of  the  Community  Services  Block 
Grant  Act  of  1981.  as  amended,  the 
Human  Services  Amendments  of  1994. 
(Pub.  L.  103-252).  This  Program 
Announcement  consists  of  seven  parts. 
Part  A  covers  information  on  the 
legislative  authority  and  defines  terms 
used  in  the  Program  Announcement. 
Part  B  describes  the  purposes  and 
Priority  Areas  that  will  be  considered 
for  funding,  and  describes  which 
organizations  are  eligible  to  apply  in 
each  Priority  Area.  Part  C  provides 
details  on  application  prerequisites, 
amounts  of  funds  available  in  each 
Priority  Area,  tentative  numbers  of 
grants  to  be  awarded,  etc.  Part  D 
provides  information  on  application 
procedures  including  the  availability  of 
forms,  where  to  submit  an  apphcation, 
criteria  for  initial  screening  of 
applications,  and  project  evaluation 
criteria.  Part  E  provides  guidance  on  the 
content  of  an  application  pacii;age  and 
the  apphcation  itself.  Part  F  provides 
instructions  for  completing  an 
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apptication.  Part  G  details  post-award 
requirements. 

CLOSMG  DATES:  The  closing  time  and 
date  of  receipt  of  applications  is  6:30 
p.m.  EDST  on  Au^ist  21. 1995. 
Applications  received  after  6:30  p.m. 
will  be  classified  as  late. 
FOR  FURTHER  MFORMATION  COHTACT:  Mae 
Brooks.  Office  of  Community  Services, 
Administration  for  Children  and 
Families.  370  L'Enfant  Promenade,  SW., 
Washington,  DC  20447.  You  may  also 
call  (202)  401-9343.  This  Program 
Announcement  is  accessible  on  the  OCS 
Electronic  Bulletin  Board  for 
downloading  through  a  computer 
modem  by  calling  1-800-627-8886.  For 
assistance  in  accessing  the  Bulletin 
Board,  A  Guide  to  Accessing  and 
Downloading  is  available  from  Ms. 
Minnie  Landry  at  (202)  401-5309. 

PART  A— J*reamble 

1.  Legislative  Authority 

Under  Section  674(a)  (1)  and  (2)  of  the 
Community  Services  Block  Grant 
(CSBG)  Act  of  1981,  as  amended  by  the 
Human  Services  Amendments  of  1994, 
Pubhc  Law  103-252,  the  Secretary  of 
Health  and  Human  Services  is 
authorized  to  utilize  a  percentage  of 
appropriated  funds  lot  training, 
technical  assistance,  planning, 
evaluation,  and  data  collection  activities 
related  to  programs  or  projects  carried 
out  under  this  subtitle.  To  carry  out  the 
above  activities,  the  Secretary  is 
authorized  to  make  grants,  or  enter  into 
contracts  or  cooperative  agreements 
with  eligible  entities  or  with 
organizations  or  associations  whose 
membership  is  composed  of  CSBG- 
ehgible  entities  or  agencies  that 
administer  programs  for  CSBG-eUgible 
entities. 

The  process  for  determining  the 
technical  assistance,  training  and 
capacity-building  activities  to  be  carried 
out  under  this  referenced  section  shall 
(a)  ensure  that  the  needs  of  community 
action  agencies  and  programs  relating  to 
improving  program  quahty,  including 
financial  management  practices,  are 
addressed  to  the  maximum  extent 
feasible;  and  (b)  incorporate 
mechanisms  to  ensure  responsiveness  to 
local  needs,  including  an  ongoing 
procedure  for  obtaining  input  from  the 
community  action.  State  and  national 
networks.  Additionally,  the  OCS  has 
estabhshed  the  CSBG  Task  Force  on 
Monitoring  and  Assessment  which  has 
taken  a  comprehensive  approach  to 
monitoring  which  includes  establishing 
national  goals  and  outcome  measures, 
reviewing  data  needs  relevant  to  these 
outcome  measures,  and  assessing 
technical  assistance  and  training 


provided  toward  capacity  building  with 
the  community  action  network, 
including  community  action  agencies 
and  related  State  and  national 
associations. 

2.  Definitions  of  Terms 

For  purposes  of  this  Program 
Aimouncement  theJoUowing 
definitions  apply: 

Eligible  entity  means  any  organization 
which  was  officially  designated  as  a 
community  action  agency  (CAA)  or  a 
community  action  program  under 
Section  673(1)  of  the  Commimity 
Services  Block  Grant  Act  (CSBG),  and 
meets  all  the  requirements  imder 
Section  675(c)(3)  of  the  CSBG  Act.  All 
ehgible  entities  are  current  recipients  of 
Community  Services  Block  Grant  funds, 
including  Migrant  and  Seasonal 
Farmworker  programs  which  received 
CSBG  funding  in  the  previous  fiscal 
year  (FY  1994).  In  cases  where  ehgible 
entity  status  is  unclear,  final 
determination  will  be  made  by  OCS/ 
ACF. 

Performance  Measure  is  a  tool  used  t% 
objectively  assess  how  a  program  is 
accomplishing  its  mission  through  the 
delivery  of  products,  services,  and 
activities. 

Outcome  ^4easuTes  are  indicators 
which  focus  on  the  impacts/ 
improvements  one  wants  to  have  on  its 
customers;  they  must  be  primary  and  in 
compUance  with  Federal  requirements. 

Results-Oriented  Management  is  an 
approach  to  monitoring  and  assessment 
that  identifies  measures  of  program 
success  that  are  targeted  to  outcome 
measures. 

Training  is  an  educational  activity  or 
event  which  is  designed  to  impart 
knowledge,  understanding,  or  increase 
the  development  of  skills.  Such  training 
activities  may  be  in  the  form  of 
assembled  events  such  as  workshops, 
seminars,  conferences  or  programs  of 
self-instructional  activities. 

Technical  assistance  is  an  activity, 
generally  utilizing  the  services  of  an 
expert,  aimed  at  enhancing  capacity, 
improving  programs  and  systems,  or 
solving  specific  problems.  Such  services 
may  be  provided  proactively  to  improve 
systems  or  as  an  intervention  to  solve 
specific  problems.  Services  may  be 
provided  on-site,  by  telephone,  or  other 
communications  sy^jams. 

State  means  all  of  the  States  and  the 
District  of  Coliunbia.  Except  where 
specifically  noted,  for  purposes  of  this 
Program  Aimoimcement,  it  also  means 
Territory. 

Territory  refers  to  the  Commonwealth 
of  Puerto  Rico,  the  American  Virgin 
Islands,  Guam,  American  Samoa,  the 


Commonwealth  of  the  Northern  Mariana 
Islands,  and  the  Repubfic  of  Palau. 

Local  service  providers  are  the 
approximately  1,000  local  pubHc  or 
private  non-profit  agencies  that  receive 
Community  Services  Block  Grant  funds 
from  States  to  provide  services  to,  or 
tmdertake  activities  on  behalf  of,  low- 
income  people. 

Nationwide  refera  to  the  scope  of  the 
technical  assistance,  training,  data 
collection,  or  other  capacity-building 
projects  to  be  undertaken  with  grant 
funds.  Nationwide  projects  must 
provide  for  the  implementation  of 
technical  assistance,  training  or  data 
collection  for  all  or  a  significant  number 
of  States,  and  the  local  service  providers 
who  administer  CSBG  funds. 

Statewide  refera  to  training,  technical 
assistance  and  other  capacity-building 
activities  undertaken  with  grant  funds 
and  available  to  one  or  more  community 
action  agencies  in  a  State,  as  needed  and 
appropriate. 

Commuruty  Services  Network  refera  to 
the  various  organizations  involved  in 
planning  and  implementing  programs 
funded  through  the  Community 
Services  Block  Grant  or  providing 
training,  technical  assistance  or  support 
to  them.  The  network  includes  local 
commimity  action  agencies,  other 
eligible  entities.  State  CSBG  offices  and 
their  national  association.  CAA  State, 
regional  and  national  associations,  and 
related  organizations  which  collaborate 
and  participate  with  community  action 
agencies  and  other  eUgible  entities  in 
their  efforts  on  behalf  of  low-income 
people. 

Program  technology  exchange  refera 
to  the  process  of  sharing  expert 
technical  and  programmatic 
information,  models,  strategies  and 
approaches  among  the  various  partnera 
in  the  Community  Services  Network. 
This  may  be  done  through  written  case 
studies,  guides,  seminara,  technical 
assistance,  and  other  mechanisms. 

Capacity-building  refera  to  activities 
that  assist  community  action  agencies 
and  programs  to  improve  or  enhance 
their  overall  or  specific  capability  to 
plan,  dehver,  manage  and  evaluate 
programs  efficiently  and  effectively  to 
produce  results.  This  may  include 
upgrading  internal  financial 
management  or  computer  systems, 
estabhshing  new  external  linkages  with 
other  organizations,  improving  board 
functioning,  adding  or  refining  a 
program  component  or  replicating 
techniques  or  programs  piloted  in 
another  local  community,  or  other  cost 
effective  improvements. 
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PartB — Pnipoeea/Program  Priority 
Areas 

Section  674(a)  (1)  and  (2)  of  the  CSBG 
Act  authorizes  the  Secretary  of  the 
Department  of  Health  and  Human 
Services  to  make  grants,  or  to  enter  into 
contracts  or  cooperative  arrangements 
with  eligible  entities  or  with 
organizations  or  associations  whose 
membership  is  composed  of  eUgibje 
entities  or  agencies  that  administer 
programs  for  eUgible  entities  for 
piuposes  of  providing  training, 
technical  assistance,  planning, 
evaluation,  and  data  collection  activities 
related  to  programs  or  projects  carried 
out  under  the  CSBG  Act.  Therefore,  the 
principal  purpose  of  this  announcement 
is  to  stimiilate  and  support  the  activities 
of  planning  training,  technical 
assistance  and  data  collection  which 
strengthen  the  Commimity  Services 
Network  to  affect  results  for  low-income 
people.  New  and  revised  techniques  and 
tools  are  needed  to  fundamentally 
change  the  way  the  network  does 
business  on  a  daily  basis. 

In  addition  to  the  changes  in  the  1994 
CSBG  Reauthorization  Act,  two  other 
concepts  which  frame  the  technical 
assistance  and  training  activities  in  this 
program  annotmcement  have  converged 
to  assist  the  Community  Services 
Network  in  making  this  change:  a)  the 
Govenunent  Performance  and  Results 
Act  of  1993  (Pub.  L.  103-62),  which 
requires  Federal  programs  to  determine 
and  describe  expected  program 
outcomes;  and  b)  the  Community 
Services  Block  Grant  Task  Force  on 
Monitoring  and  Assessment  estabUshed 
by  the  Director  of  the  OCS  to  develop 
a  process  to  encourage  the  Community 
Services  Network  to  manage  for  resiilts. 
Thus,  the  importance  of  strong  technical 
assistance,  training,  planning  and  data 
collection  is  essential  to  ensiue  a 
results-oriented  strategy  for  the 
management  and  deUvery  of  service  to 
low-income  people. 

OCS  is  sohciting  appUcaticms  lA^ch 
implement  these  legislative  mandates  in 
a  systematic  manner  on  a  nationwide  or 
statewide  basis,  as  appropriate  to  the 
Priority  Area.  OCS  beUeves  that 
identifying  training  and  technical 
assistance  needs  requires  substantial 
involvement  of  eligible  entities  at  local. 
State  and  National  levels.  OCS  also 
anticipates  that  the  recipients  of  awards 
under  this  Program  Announcement  can 
be  expected  to  implement  the  approved 
project(s)  without  substantial  federal 
agency  involvement  and  direction, 
llierefore,  funds  will  be  provided  in  the 
form  of  grants.  The  ma  jot  Priority  Areas 
of  the  Office  of  Community  Services' 
Fiscal  Year  1995  Training,  Technical 


Assistance,  and  Capacity-Building 
Program  are  as  follows: 

Priority  Area  1.0:    Training  and 
Technical  Assistance  for  the 
Community  Services  Network 

Sub-Priority  Areas: 

1.1  Training  and  Technical  Assistance 
to  Enhance  Commimity  Action 
Agencies'  (CAAs')  and  Other  Local 
Service  Providere'  Capacity; 

1.2  T&TA  to  CAA  State  and  Regional 
Associations; 

1.3  RepUcation  of  Pilot  Training  and/ 
or  Service  Dehvery  Projects; 

1.4  Provision  of  Coordinated  Peer-to- 
Peer  TA  Strategies  for  CAAs 
Experiencing  Programmatic, 
Administrative  and/or  Fiscal 
Problems; 

1.5  TA  to  Develop  Collaborative 
Projects  between  CAAs  and  Other 
Organizations  Serving  Low-Income 
Veterans  and  Their  Communities;  and 

1.6  TA  to  Develop  Si>ecial  Initiatives 
Between  CAAs  and  Organizations 
Addressing  Urban  Problems. 

Priority  Area  2.0:    Data  Collection, 
Analysis,  Dissemination,  and  UtiUzation 

Sub-Priority  Areas: 

2.1  Collection,  Analysis,  and 
Dissemination  of  Information  on 
CSBG  Activities  Nationwide; 

2.2  CAAs  and  Technology  and;  ' 

2.3  Community  Action  Network 
Program  Technology  Exchange. 

Priority  Area  1.0:    Training  and 
Technical  Assistance  for  the 
Community  Services  Network 

This  Priority  Area  addresses  the 
development  and  implementation  of 
coordinated,  comprehensive  nationwide 
or.  where  appropriate,  statewide 
training  and/ or  technical  assistance 
programs  to  assist  State  CSBG  staff,  staff 
of  state  and  regional  organizations 
representing  eligible  entities,  and  staff 
of  local  service  providere  which  receive 
funding  under  the  CSBG  Act,  to  acquire 
the  skills  and  knowledge  needed  to 
plan,  administer,  implement,  monitor, 
and  evaluate  programs  designed  to 
amehorate  the  causes  of  poverty  in  local 
communities.  Programs  should  include 
the  provision  of  training  and/or 
teclmical  assistance  to  State  staff,  CAA 
associations,  and/or  staff  of  local  service 
providere  statewide  or  nationwide  and  a 
description  of  collaboration  with  State 
CSBG  staff  and  local  service  providers. 

Sub-Priority  Area  1.1:    Training  and 
Technical  Assistance  to  Enhance 
Community  Action  Agencies'  (CAAs) 
and  Other  Local  Service  Providers' 
Capacity 

While  all  organizations  within  the 
Commimity  Services  NetwtH-k  need  to 


be  strengthened  to  perform  their 
respective  functions  efficiently  and 
effectively,  local  service  providers' 
performance  is  the  ultimate  measure  of 
the  efiiactiveness  of  CSBG  funds.  The 
purpose  of  this  Sub-Priority  Area  is  to 
provide  funding  for  the  development 
and  implementation  of  a  camprehenave 
nationwide  training  and/or  t«^>>niral 
assistance  program  to  assist  staff  and 
boards  of  local  service  providere  which 
receive  funding  under  CSBG  to  acquire 
the  skills  and  knowledge  needed  to 
administer  and  implement  effisctive 
anti-poverty  programs  in  their 
communities.  This  may  include 
workshops,  seminara  and  confierences, 
development  and  dissemination  of 
newslettere  and  educational  matnials, 
individual  or  group  technical  assistance, 
and  other  proposed  activities 
determined  to  be  consistent  with  the 
purposes  stated  above.  This  program 
should  be  planned  and  conducted  in 
cooperation  with  State  CSBG  Directors 
and  local  service  providen. 

Sub-Priority  Area  1.2:    Training  and 
Technical  Assistance  to  CAA  State  and 
Regional  Associations 

State  and  regional  non-profit 
membership  organizations  whose 
memberahips  are  comprised  of  eUgible 
entities  are  an  imprntant  technical 
resource  and  coordination  vehicle  lot 
local  community  action  agencies  and 
other  eUgible  entities.  However, 
according  to  local  and  state  surveys, 
these  organizations  need  to  l>e 
strengthened  as  does  their  capacity  to 
effiactively  and  efficiently  faciUtate  the 
exchange  of  critical  information  among 
eUgible  entities  within  and  among 
States  and  regions.  Under  this  Sub- 
Priority  Area,  funds  will  be  provided  to 
a  national,  private,  non-profit 
organization  whose  memberahip  is 
composed  of  community  action  agencies 
and  other  eUgible  entities  and  which 
has  the  experience  and  expertise  to 
develop  and  implement  a  systematic 
program  of  technical  assistance  on  a 
nationwide  basis.  It  is  suggested  that 
this  technical  assistance  be  designed  4o 
build  the  capacities  of  State  and 
regional  CAA  associations  so  that  they 
can  provide  timely,  effective,  state-of- 
the-art  technical  assistance  to  local 
eUgible  entities.  Funds  might  also  be 
used  to  assist  select  State  and  regional 
CAA  associations  to  identify  case 
studies  of  exemplary  programs, 
strategies,  and  initiatives  that  effiactively 
address  issues  of  poverty  in  their  States. 
This  information  could  be  disseminated 
either  statewide  or  nationwide  so  the 
Communify  Services  Network  may  leam 
fit>m  effective  approaches  and  strategies 
utiUzed  in  other  States.  FaciUtation  of 
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such  information  exchange  will  help 
eligible  entities  to  keep  up,  avoid 
duphcation  of  effort,  (i.e..  reinventing 
the  wheel)  or  advance  the  knowledge 
base  by  making  this  available  so  that  the 
CAA  network  can  leani  about  and  adopt 
effective  approaches  to  service  delivery 
and  results-oriented  management. 

Sub-Priority  Area  1.3:  Replication  of 
Pilot  Training  and/or  Service  Delivery 
Projects 

The  purpose  of  this  Sub-Priority  Area 
is  to  further  the  capacity  of  eligible 
entities  to  deUver  and  manage  services 
to  low-income  people.  This  purpose  is 
in  keeping  with  the  guideline  approach 
recommended  by  the  CSBG  Task  Force 
on  Monitoring  and  Assessment  that 
Agencies  Increase  Their  Capacity  To 
Achieve  Results.  Many  organizations  in 
the  Community  Action  network  have 
initiated  projects  based  on  new  and 
creative  concepts  related  to  training  and 
or  social  services  deUvery  which  require 
additional  resources  for  further 
development  in  order  to  be  replicable 
on  a  nationwide  basis  by  other 
organizations  in  the  network.  In  order  to 
hasten  the  utilization  of  these 
innovative  training  and  service  projects, 
OCS  is  proposing  to  fund  a  number  of 
applications  which  address  innovations 
in  the  areas  of:  capacity  building; 
services  integration;  team  building; 
family  development;  and  self- 
sufBciency/family  functioning  projects 
which  include  scales  or  ladder 
development. 

Sub-Priority  Area  1.4:    Provision  of 
Coordinated  Peer-to-Peer  TA  for  CAAs 
Experiencing  Programmatic, 
Administrative  and/ or  Fiscal  Problems 

The  purpose  of  this  Sub-PriOTity  Area 
is  to  fund  an  organization  to  develop 
and  implement  strategies  to  provide 
coordinated,  timely  peer-to-peer 
technical  assistance  and  crisis  aversion 
intervention  strategies  for  CAAs  which 
have  identified  themselves  as 
experiencing  programmatic, 
administrative  and/or  fiscal  problems. 
Such  technical  assistance  should  be 
designed  to  prevent  problems  from 
deteriorating  into  crisis  situations  that 
would  threaten  the  capacity  of  CAAs  to 
provide  quality  services  to  their 
communities.  In  agreement  with  the 
chosen  CAAs.  this  grantee  will 
coordinate  and  deploy  the  technical 
assistance  resoiuces  of  experienced 
individuals  within  the  Community 
Services  Network  and  other  resource 
experts  as  may  be  necessary  to  assist  in 
the  identification  and  resolution  of 
problems,  through  necessary  actions, 
including  training,  to  ensure  that 
relevant  and  timely  assistance  is 


provided.  Such  technical  assistance  may 
be  requested  to  assist  the  agency  in 
resolving  adverse  program  monitoring 
or  audit  findings,  improving  or 
upgrading  financial  management 
systems  to  prevent  losses  of  funds, 
averting  serious  deterioration  of  the 
boards  of  directors,  or  other  immediate 
assistance  to  CAAs  as  requested.  To  the 
extent  feasible,  the  grantee  may  be 
expected  to  develop  an  expert  technical 
assistance  resourec  bank  of  experienced 
individuals  from  the  Community  Action 
Networit  who  may  be  deployed  to 
provide  peer  teclmical  assistance. 

Sub-Priority  Area  1.5:    Technical 
Assistance  to  Develop  Collaborative 
Projects  Between  CAAs  and  Other 
Organizations  Serving  Low-Income 
Veterans  and  Their  Communities 

With  the  downsizing  of  the  U.S. 
miUtary,  thousands  of  low-income 
veterans  are  retiiming  to  civilian  life  ill- 
prepared  to  compete  in  an  increasingly 
complex,  technological  economy.  Many 
of  these  veterans  are  returning  to  low- 
income  communities  facing  industry 
layoffs  and  struggling  with  high  {>overty 
rates,  homelessness,  drugs,  and 
violence.  To  address  this  situation, 
CAAs  can  assist  low-income  veterans  to 
attain  empowering  roles  by  providing 
technical  assistance  to  low-income 
veterans  to  enable  them  to  learn  new 
skills  and  to  draw  bom  their  mihtary 
experiences  to  help  local  communities 
address  issues  of  violence  and  poverty. 
This  special  initiative  will  facilitate  the 
transfer  of  knowledge  and  collaboration 
between  CAAs  and  other  organizations 
to  improve  services  to  low-income 
veterans  and  their  commimities.  This 
priority  area  is  particularly  geared  to 
providing  technical  assistcmce  to 
organizations  which  serve  low-income 
veterans  on  a  nationwide  basis. 
Applicants  are  encouraged  to  develop 
applications  in  collaboration  with  at 
least  one  other  national  private,  non- 
profit organization  which  has  a 
substantial  track  record  in  formulating 
strategies  to  improve  conditions  in  low- 
income  communities. 

Sub-Priority  Area  1.6:    Technical 
Assistance  to  Develop  Special  Initiatives 
Between  CAAs  and  Organizations 
Addressing  Urban  Problems 

Issues  of  crime,  violence,  drug  abuse, 
unemployment,  poverty,  family 
breakdown,  and  inadequate  education 
and  training  of  many  young  people  to 
attain  productive  employment  in  an 
increasingly  technological  labor  market, 
threaten  the  safiety  and  viabihty  of  many 
ujban  communities.  These  multi-faceted 
problems  cannot  be  solved  by  CAAs 
alone.  This  project  will  provide 


technical  assistance  to  assist  CAAs  in 
developing  and  implementing 
collaborative  community-wide 
strategies,  effective  organizational 
working  relationships,  and  special 
initiatives  among  CAAs  and  other 
organization(s)  focusing  on  issues  of 
crime,  violence,  family  breakdowns, 
drug  abuse  and  poverty.  Emphasis  will 
be  on  assisting  CAAs  to  bring  together 
the  various  community,  business,  labor, 
voluntary,  educational,  civil  rights,  and 
governmental  sectors  required  to 
develop  model  local  strategies  to 
improve  conditions  in  low-income, 
urban  communities.  Applicants  are 
encouraged  to  develop  applications  in 
collaboration  with  at  least  one  other 
national  private,  non-profit  organization 
which  has  a  substantial  track  record  in 
formulating  strategies  to  improve 
conditions  in  low-income  urban 
communities. 

Priority  Area  2.0:    Data  Collection. 
Analysis,  Dissemination  and  Utilization 

The  purpose  of  this  Priority  Area  is  to 
fund  a  project  to  improve  the  collection, 
analysis,  dissemination  and  utilization 
of  data  and  information  on  CSBG 
activities  and  effective  approaches  to 
ameliorating  poverty.  This  includes  the 
development  of  a  CSBG  data  collection 
instrument  and  collection,  analysis  and 
dissemination  of  information  on  FY 
1994  CSBG  Programs  on  a  nationwide 
basis  through  a  process  that  reUes  on 
voluntary  State  cooperation.  The 
information  should  be  comprehensive 
enough  and  disseminated  in  such 
formats  as  to  enable  State  and  local 
service  providers  to  improve  their 
planning,  management  and  delivery  of 
services  and  to  assure  that  the  general 
public  has  a  clear  understanding  of 
those  programs  and  their  outcomes. 
This  IMority  Area  also  includes  an 
assessment  of  the  current  status  of  the 
data  and  computer  system  technology  of 
community  action  agencies  and  other 
partnera  in  the  Community  Services 
Network  for  two  specific  objectives:  (1) 
Their  ability  to  p)articipate  in  the 
information  highway,  and  (2)  their 
abiUty  to  use  and  disseminate  data, 
research,  and  information  regarding 
poverty  issues,  particularly  activities 
and  outcomes  of  the  Community 
Services  Network. 

Sub-Priority  Area  2.1:    Collection^ 
Analysis  and  Dissemination  of 
Information  on  the  CSBG  Activities 
Nationwide 

The  purposes  of  this  Sub-Priority 
Area  are  two-fold:  (1)  To  provide 
accurate,  refiable  and  comparable  data 
from  the  Community  Services  Network 
nationwide:  and  (2)  to  ensure  that 


applicable  research  data  regarding  the 
conditions  of  poverty  necessary  for 
framing  program  design  and 
organizational  management  are 
available  to  the  Community  Services 
Network.  The  first  purpose  will  be 
assisted  by  the  development  or 
continuous  improvement  of  a  process 
for  data  collection,  analysis,  training, 
monitoring,  reporting  and  dissemination 
of  CSBG  and  CAA  b^t  practices  and 
programs  information.  Coordination  and 
collaboration  of  all  Federal,  State  and 
local  level  partners  within  the 
Community  Services  Network  are 
critical  to  the  implementation  of  this 
Priority  Area.  The  second  purpose 
relates  to  the  collection  and 
dissemination  of  evaluation  or  research 
data.  Valuable  research  on  poverty 
issues  provides  information  on  the 
context  of  the  conditions  in  which  low- 
income  people  live.  The  CSBG  Task 
Force  on  Monitoring  and  Assessment,  in 
response  to  the  CSBG  legislative 
authority,  has  established  a  results- 
oriented  goal  to  improve  the  conditions 
in  which  low  income  people  live. 
Several  performance  measures  have 
been  set  forth  which  assess  incremental 
change  in  these  conditions. 
Dissemination  of  research  data  which 
provides  the  framework  for  program 
planning  and  organizational 
improvements  is  critical  to  effective 
service  provision.  Also,  some  consistent 
track  record  in  the  collection,  analysis 
and  dissemination  of  CSBG  and  other 
poverty-related  data  is  important  to  the 
effectiveness  of  this  priority 

Priority  Area  2.2:    CAAs'  and 
Technology 

To  promote  management  efficiency 
and  program  productivity,  it  is  essentied 
that  local  CAAs  and  other  partners  in 
the  Community  Services  Network 
participate  in  new  and  appropriate 


information  systems  technologies.  The 
purpose  of  this  Sub-Priority  Area  is  to 
fund  a  comprehensive  assessment  of  the 
computer  technology  capabiUty  of  state 
CSBG  offices  and  eUgible  entities  to 
participate  in  the  Information  Super 
Highway.  This  assessment  is  needed  to 
determine  futiue  hardware,  software, 
training  and  development  needs  of  the 
Community  Services  Network.  This 
project  also  will  entail  funding  for  the 
development  of  a  training  and  technical 
assistamce  capacity  to  enable  the 
Community  Services  Network  to 
repUcate  currently  piloted  computer- 
baised.  multi-media,  community 
workstation  projects  and  to  build  an  in- 
house  capacity  to  provide  technical 
assistance  and  training  to  additional 
CAAs  to  participate  in  integrated  service 
dehvery  networks.  Collaboration  on  the 
national  level  is  an  essential  ingredient 
to  the  objective  of  this  priority. 

Sub-Priority  Area  2.3:    Community 
Services  Networic  Program  Technology 
Exchange 

Many  CAAs  and  other  eUgible  entities 
have  developed  effective  model 
programs  or  techniques  which  address 
various  aspects  of  poverty.  These 
models/techniques  need  to  be  shared 
more  broadly  within  the  Community 
Services  Network  and  with  other  sectors 
of  the  community  so  other  organizations 
may  learn  from  and  adapt  these 
successful  program  models.  This  project 
will  provide  funds  to  State  CSBG 
offices.  CAA  State  or  regional 
associations,  or  CAAs  or  other  eUgible 
entities  for  projects  which  would 
transfer  program  tecimology  in  specific 
areas  of  expertise  to  other  organizations. 
These  areas  may  include  economic 
development,  community  development, 
youth  violence  prevention  and  conflict 
resolution,  partnerships  for  resources, 
education  and  training,  technical 


advances,  and  other  areas.  Activities  to 
exchange  information  and  program 
technology  may  include  development 
and  dissemination  of  case  studies  or 
best  practices,  how-to  guides  and  other 
publications,  workshops  and  seminars, 
training  and  technical  assistance,  etc. 
Eligible  applicants  are  eligible  entities, 
organizations  or  associations  whose 
membership  is  composed  of  eUgible 
entities  or  agencies  that  administer 
programs  for  eligible  entities.  See  Part  F. 
Section  4,  for  special  instructions  on 
developing  a  work  program.  AppUcants 
must  be  able  to  demonstrate  that  the 
projects  and  program  models  they  wish 
to  share  are  effective  and  produce 
results. 

Part  C — Application  Prerequisites 

1 .  Eligible  Applicants 

In  general,  eUgible  appUcants  under 
the  various  Priority  Areas  in  this 
Program  Aimouncement  are  restricted  to 
"eUgible  entities"  as  defined  in  Section 
A  or  organizations  or  associations 
whose  membership  is  composed  of 
eUgible  entities  or  agencies  that 
administer  programs  for  eUgible  entities 
or  with  organizations  or  associations 
whose  membership  is  composed  of 
eUgible  entities  or  agencies  that 
administer  programs  for  eUgible  entities 
for  purposes  of  providing  training, 
technical  assistance,  planning, 
evaluation,  and  data  collection  activities 
related  to  programs  or  projects  carried 
out  under  the  CSBG  Act 

2.  Availability  of  Funds 

The  total  amount  of  funds  available 
for  grant  awards  under  this  Program 
Announcement  in  FY  95  is  $3,675,000; 
amounts  available  and  numbers  of 
grants  under  each  Sub-Priority  Area 
stated  in  Part  B  are  as  follows: 


Sub-Priority  Area 


1 .1  T4TA  to  Enhafx»  CAAs'  and  Other  Service  Providefs'  Capacity - 

1.2  T4TA  to  CAA  State  arxJ  Regional  Associations „ 

1.3  RepJication  of  Pilot  Training  and/or  Service  Delivery  Protects  ^ 

1 .4  Provision  of  Coordinated  Peer-to-Peer  TA  Strategies  for  CAAs  Expenerwtng  Programmatic,  Administrative 
arxVor  Fiscal  Probtems. 

1 .5  TA  to  Develop  Collatx>rative  Projects  between  CAAs  arxl  Other  Organizations  Serving  Low-Income  Veter- 
ans arxJ  Their  Communities. 

1 .6  TA  to  Develop  Special  Initiatives  Between  CAAs  arxJ  Organizations  Addressing  Urban  Probtems  

2.1  Cottection,  Analysis,  and  Dissemination  of  Infomiation  on  the  CSBG  Activities  Nationwide 

2.2  CAAs  and  Tectinology 

2.3  Community  Action  Networtc  Program  Technotogy  Exchange 


TOTAL 


Grant  amounts 


300.000 

1,000,000 

1,000,000 

75,000 

100,000 

100,000 
2S0.000 
550,000 
300.000 


$3,675,000    Up  to  23. 


Estimated 
No.  o(( 


Up  to  12. 


Grant  amounts  under  priority  1 .3  will  be  up  to  $300,000;  Grant  amounts  under  priority  2.3  win  not  exceed  $25,000. 
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3.  Project  and  Budget  Periods 

For  most  projects,  the  Office  of 
Community  Services  (OCS)  will  grant 
funds  for  12-months  project.  However, 
in  rare  instances,  depending  on  the 
characteristics  of  any  individual  project 
and  on  the  justification  presented  by  the 
applicant  in  its  application,  a  grant  may 
be  made  for  a  period  of  up  to  17  months. 
The  application  must  clearly 
demonstrate  that  the  project  work  plan 
will  achieve  measurable  results  and  can 
be  successfully  completed  within  the 
stated  project  period. 

4.  Project  Beneficiaries 

The  overall  intended  beneficiaries  of 
the  projects  to  be  funded  under  this 
Program  Announcement  are  the  various 
"partners"  in  the  Community  Services 
Network.  Specific  beneficiaries  are 
indicated  imder  each  Sub-Priority  Area 
in  Part  B.  It  is  the  intent  of  OCS,  through 
funding  provided  imder  this  Program 
Announcement,  to  significantly 
strengthen  the  capacity  of  State  and    . 
regional  CAA  associations  to  provide 
technical  assistance  and  support  to  local 
service  providers;  to  strengthen  the 
capacity  of  State  CSBG  offices  to  collect 
and  disseminate  accurate  and  reliable 
data  and  to  provide  support  for  local 
service  providers;  and  to  enhance  the 
capacities  of  local  service  providers 
themselves.  The  ultimate  beneficiaries 
of  improved  program  management,  data 
and  information  collection  and 
dissemination,  and  service  quality  of 
local  service  providers  are  low-income 
individuals,  families,  and  communities. 

5.  Sub-Contracting  or  Delegating 
Projects 

OCS  will  not  fund  any  project  where 
the  role  of  the  applicant  is  primarily  to 
serve  as  a  conduit  for  funds  to 
organizations  other  than  the  applicant. 
This  prohibition  does  not  bar  the 
making  of  subgrants  or  subcontracting 
for  specific  services  or  activities  needed 
to  conduct  the  project.  However,  the 
applicant  must  have  a  substantive  role 
in  the  implementation  of  the  project  for 
which  funding  is  requested. 

6.  Number  of  Projects  in  Application 

Separate  applications  must  be  made 
for  each  Sub-Priority  Area.  The  Sub- 
Priority  Area  must  be  clearly  identified 
by  titl^  and  number. 

7.  Project  Evaluations 

Each  application  must  include  an 
assessment/self  evaliuition  to  determine 
the  degree  to  which  the  goals  and 
objectives  of  the  project  are  met. 


Part  D— Applicatian  Procaduraa 

1 .  Availability  of  Forms 

Attachments  A.  B  and  C  contain  all  of 
the  standard  forms  necessary  for  the 
application  for  awards  under  these  OCS 
programs.  These  forms  may  be 
photocopied  for  use  in  developing  the 
application. 

Copies  of  the  Federal  Register 
containing  this  announcement  are 
available  at  most  local  libraries  and 
Congressional  District  Offices  for 
reproduction.  If  copies  are  not  available 
at  these  sources,  they  may  be  obtained 
by  writing  or  telephoning  the  office 
listed  under  the  section  entitled  FOfl 
FURTHER  INF0RMATK3N  at  the  beginning  of 
this  announcement.  A  copy  is  also 
available  on  the  OCS  Electronic  Bulletin 
Board.  (See  FOR  FURTHER  INFORMATION 
section.)  For  purposes  of  this 
announcement,  all  applicants  will  use 
SF-^24.  SF-424A.  and  SF-424B. 
Attachments  A,  B.  and  C.  Instructions 
for  completing  the  SF-424,  SF^24A. 
and  SF-424B  are  found  in  Part  F  of  this 
announcement. 

Part  F  also  contains  instructions  for 
the  project  narrative.  The  project 
narrative  will  be  submitted  on  plain 
bond  paper  along  with  the  SF-424  and 
related  forms. 

Attachment  I  provides  a  checklist  to 
aid  applicants  in  preparing  a  complete 
application  package  for  OCS. 

2.  Application  Submission 

Refer  to  the  section  entitled  Closing 
Date  at  the  beginning  of  this  Program 
Announcement  for  the  last  day  on 
which  applications  should  be 
submitted.  To  be  considered  as  meeting 
the  deadline,  applications  must  be 
received  before  6:30  p.m.  EDST  on  the 
deadUne  date  at  the  ACF  Office  of 
Financial  Management,  Division  of 
Discretionary  Grants,  6th  Floor  OFM/ 
DDG.  370  L'Enfant  Promenade.  S.W.. 
Washington.  D.C.  20047.  AppUcations 
may  be  mailed  to:  Administration  for 
Children  and  Families,  Division  of 
Discretionary  Grants,  6th  Floor  OFM/ 
DDG.  OCS-95-09^370  L'Enfant 
Promenade.  S.W. ,  Washington.  D.C 
20447 

Hand-delivered  applications  are 
accepted  during  normal  working  hours 
of  8:00  a.m.  to  6:30  p.m..  Monday 
through  Friday,  except  legal  holidays, 
on  or  prior  to  the  established  closing 
date  at:  Administration  for  Children  and 
Families.  Division  of  Discretionary 
Grants.  OCS-95-09,  Sixth  Floor.  ACF 
Guard  Station,  901  D  street.  S.W.. 
Washington,  DC.  20447 

Applications  which  are  not  physically 
received  on  or  before  the  closing  date 
are  considered  late  applications.  The 


ACF  Division  of  Discretionary  Grants 
will  notify  each  late  applicant  that  its 
application  will  not  be  considered  in 
this  competition. 

The  ACF  may  extend  the  deadline  for 
all  applicants  because  of  acts  of  God 
such  as  floods,  hurricanes,  etc.  or  when 
there  is  a  disruption  of  the  mails. 
However,  if  the  ACF  does  not  extend  the 
deadline  for  all  applicants,  it  may  not 
waive  or  extend  the  deadline  for  any 
applicant. 

Applications,  once  submitted,  are 
considered  final  and  no  additional 
materials  will  be  accepted. 

One  signed  original  application  and 
one  copy  should  be  submitted. 

3.  Intergovernmental  Review 

This  program  is  covered  under 
Executive  Order  12372, 
Intergovernmental  Review  of  Federal 
Programs  and  45  CFR  part  100. 
Intergovernmental  Review  of 
Department  of  Health  and  Human 
Services  Programs  and  Activities.  Under 
the  Order,  States  may  design  their  own 
processes  for  reviewing  and 
commenting  on  proposed  Federal 
assistance  luider  covered  programs. 

All  States  and  Territories  except 
Alabama,  Alaska,  Colorado, 
Connecticut,  Hawaii,  Idaho,  Kansas, 
Louisiana,  Minnesota,  Montana, 
Nebraska.  Oklahoma.  Oregon. 
Peimsylvania.  South  Dakota.  Virginia. 
Washington,  American  Samoa  and 
Palau  have  elected  to  participate  in  the 
Executive  Order  process  and  have 
established  Single  Points  of  Contact 
(SPOCs).  Applicants  bom  these 
nineteen  jurisdictions  need  take  no 
action  regarding  E.O.  12372. 

Applicants  for  projects  to  be 
administered  by  Federally-recognized 
Indian  Tribes  are  also  exempt  from  the 
requirements  of  E.O.  12372.  Otherwise, 
appUcants  should  contact  their  SPOCs 
as  soon  as  possible  to  alert  them  of  the 
prospective  applications  and  receive 
any  necessary  instructions,  so  that  the 
program  office  can  obtain  and  review 
SPOC  comments  as  part  of  the  award 
process.  It  is  imperative  that  the 
appUcant  submit  all  required  materials, 
if  any.  to  the  SPOC  and  indicate  the  date 
of  this  submittal  (or  the  date  of  contact 
if  no  submittal  is  required)  on  the 
Standard  Form  424A,  item  16a. 

Under  45  CFR  100.8(a)(2).  a  SPOC  has 
60  days  frt>m  the  application  deadline 
date  to  comment  on  proposed  new 
awards.  These  comments  are  reviewed 
as  a  part  of  the  award  process.  Failure 
to  notify  the  SPOC  can  result  in  a  delay 
in  grant  award. 

SkX^  are  encouraged  to  eliminate 
the  submission  of  routine  endorsements 
as  official  recommendations. 
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Additionally.  SPOCs  are  requested  to 
clearly  differentiate  between  mere 
advisory  comments  and  those  official 
State  process  recommendations  which 
they  intend  to  trigger  the  accommodate 
or  explain  rule  imder  45  CFR  100.10. 

When  comments  are  submitted 
directly  to  ACF,  they  should  be 
addressed  to;  Department  of  Health  and 
Human  Services.  Administration  for 
Children  and  Families,  Division  6f 
Discretionary  Grants,  OCS-QS-OS.  6th 
Floor.  370  L'Enfant  Promenade.  S.W.. 
Washington,  D.C.  20447. 

A  list  of  the  Single  Points  of  Contact 
for  each  State  and  Territory  is  included 
as  Attachment  G  to  this  announcement. 

4.  Application  Consideration 

Applications  which  meet  the 
screening  requirements  in  Sections  5a 
and  5b  below  will  be  reviewed 
competitively.  Such  applications  will  be 
referred  to  reviewers  for  a  numerical 
score  and  explanatory  comments  based 
solely  on  resp>onsiveness  to  program 
guidelines  and  evaluation  criteria 
published  in  this  announcement. 

Applications  will  be  reviewed  by 
persons  outside  of  the  OCS  unit  which 
would  be  directly  responsible  for 
programmatic  management  of  the  grant. 
The  results  of  these  reviews  will  assist 
OCS  in  considering  competing 
appUcations.  Reviewers'  scores  will 
weigh  heavily  in  funding  decisions  but 
will  not  be  the  only  fectors  considered. 
Applications  will  be  ranked  and 
generally  considered  in  order  of  the 
average  scores  assigned  by  reviewers. 
However,  highly  ranked  appUcations  are 
not  guaranteed  funding  since  other 
factors  deemed  relevant  may  be 
considered  including,  but  not  limited  to, 
the  timely  and  proper  completion  of 
projects  funded  with  OCS  funds  granted 
in  the  past  5  years;  comments  of 
reviewers  and  government  officials;  staff 
evaluation  and  input;  geographic 
distribution;  previous  program 
performance  of  applicants;  compliance 
with  grant  terms  under  previous  DHHS 
grants;  audit  reports;  investigative 
reports;  and  applicant's  progress  in 
resolving  any  &ial  audit  disallowances 
on  OCS  or  other  Federal  agency  grants. 

OCS  reserves  the  right  to  discuss 
applications  with  other  Federal  or  non- 
Federal  funding  sources  to  ascertain  the 
applicant's  performance  record. 

5.  Criteria  for  Screening  Applications 
a.  Initial  Screoiing 

All  applicants  will  receive  an 
acknowledgement  with  an  assigned 
identification  niunber.  This  number, 
along  with  any  other  identifying  codes, 
must  be  referenced  in  all  subseqiient 


communicaticHU  concerning  the 
application,  ff  an  acknowledgement  is 
not  received  within  two  weeks  after  the 
deadline  date,  please  notify  ACF  by 
telephone  at  (202)  401-9365.  All 
applications  that  meet  the  published 
deadline  for  submission  will  be 
screened  to  determine  completeness  and 
conformity  to  the  requirements  of  this 
aimouncement.  Only  those  applications 
meeting  the  following  requirements  will 
be  reviewed  and  evaluated 
competitively.  Others  will  be  returned 
to  the  applicants  with  a  notation  that 
they  were  unacceptable. 

(1)  The  appUcation  must  contain  a 
Standard  Form  424  Application  for 
Federal  Assistance  (SF-424),  a  budget 
(SF-424A),  and  signed  Assurances  (SF- 
424B}  completed  according  to 
instructions  published  in  Part  F  and 
Attachments  A.  B.  and  C  of  this  program 
announcement. 

(2)  A  project  narrative  must  also 
accompany  the  standard  forms. 

(3)  Tlie  SF-424  and  the  SF-424B  must 
be  signed  by  an  official  of  the 
organization  applying  for  the  grant  who 
has  authority  to  obligate  the 
organization  legally. 

b.  Pre-rating  Review 

Apphcations  which  pass  the  initial 
screening  will  be  forwarded  to 
reviewers  and/or  OCS  staff  to  verify, 
prior  to  the  programmatic  review,  that 
the  appUcations  comply  with  this 
Program  Announcement  in  the 
following  areas: 

(1)  Eligibility:  AppUcant  meets  the 
eUgibiUty  requirements  found  in  Part  B. 
AppUcant  also  must  be  aware  that  the 
appUcant's  legal  name  as  required  on 
the  SF  424  (Item  5)  must  match  that 
Usted  as  corTe8|>onding  to  the  Employer 
Identification  Niunber  [Item  6). 

(2)  Duration  of  Project:  The 
appUcation  contains  a  project  that  can 
be  successfuUy  implemented  in  the 
project  period. 

(3)  Target  Populations:  The 
appUcation  clearly  targets  the  specific 
outcomes  and  benefits  of  the  project  to 
State  staff  administering  CSBG  funds, 
CAA  state  or  regional  associations,  and/ 
or  local  providers  of  CSBG- funded 
services  and  activities.  Benefits  to  low- 
income  consumers  of  CSBG  services 
also  must  be  identified. 

(4)  Program  Focus:  The  appUcation 
must  address  development  and 
implementation  of  nationwide  or 
statewide  comprehensive  activities  as 
described  in  Part  B  of  this  document  for 
each  Priority  Area.  While  some 
technical  assistance  activities  will  focus 
on  individual  eUgible  entities,  the 
appUcant  must  be  able  to  develop  a 
system  to  offer  such  services  on  a 


nationwide  or  statewide  basis  to  many 
eUgible  entities. 

An  appUcation  may  be  disquaUfied 
from  the  competition  and  returned  to 
the  appUcant  if  it  does  not  conform  to 
one  or  more  of  the  tbav9  requirements. 

c  Evaluation  Criteria 

AppUcations  which  pass  the  pre- 
rating  review  wiU  be  assessed  and 
scored  by  reviewers.  Each  reviewer  will 
give  a  numerical  score  for  each 
applicaticMi  reviewed.  These  numerical 
scores  wiU  be  supported  by  explanatory 
statements  on  a  formal  rating  form 
describing  major  strengths  and  major 
weaknesses  imder  each  appUcable 
criterion  pubUshed  in  this 
aimouncement. 

The  in-depth  evaluation  and  review 
process  wiU  use  the  foUowing  criteria 
coupled  with  the  specific  requirements 
contained  in  Part  B. 

Criteria  for  Review  and  Evaluation  of 
Applications  Submitted  Under  This 
Program  Announcement 

(1)  Criterion  I:  Need  for  Assistance 
(Maximum:  20  points) 

(a)  The  appUcation  documents  that 
the  project  addresses  ^^  needs  related 
to  the  purposes  stated  under  Sub- 
Priority  Areas  discussed  in  this  Program 
Announcement  (Part  B)  and  provides 
statistics  and  other  data  and  information 
in  support  of  its  contention.  (0-10 
points). 

(b)  llie  appUcation  provides  current 
supporting  documentation  or  other 
testimonies  regarding  needs  from  State 
CSBG  Directors,  local  service  providers 
and/or  State  and  Regional  organizations 
of  local  service  providers.  (0-10  points) 

(2)  Criterion  11:  Work  Program 
(Maximum:  30  points) 

(a)  Goals  are  appropriately  related  to 
needs  and  are  specific  and  measurable. 
(0-10  points) 

(b)  Activities  are  comprehensive  and 
stateMride  or  nationwide  in  scope 
depending  on  Sub-Priority  Area,  and 
adequately  described  and  appropriately 
related  to  goals.  (0-10  points) 

(c)  Time  frames  and  chronology  of  key 
activities  are  reaUstic.  (0-2  points) 

(d)  The  plan  for  conducting  an 
assessment/self  evaluation  that  wiU 
determine  the  degree  to  which  the 
stated  goals  and  objectives  of  the  project 
are  achieved  is  adequate  and  workable 
and/or  the  plan  for  disseminating  the 
information  resulting  from  the  project  to 
CSBG  grantees,  local  service  providers, 
and  other  interested  parties  is  workable 
and  assures  that  all  relevant  parties  are 
included  in  the  dissemination.  [0-B 
points) 
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(3)  Criterion  III:  Significant  and 
Beneficial  Impact  (Maximum  15  points) 

Applicant  adequately  describes  how 
the  project  will  assure  long-term 
program  and  management 
improvements  for  State  CSBG  offices, 
OVA  state  associations,  and/or  local 
providers  of  CSBG  services  and 
activities. 

(4)  Criterion  IV:  Evidence  of  Significant 
Collaborations  (Maximum  10  Points) 

A  new  performance-based  paradigm  is 
replacing  a  comphahce-based  approach 
to  managing  CSBG  programs.  Under  this 
new  approach,  development  and 
strengthening  of  collaborative  working 
relationships  among  all  eligible  entities 
in  the  Community  Services  Network 
and  with  other  related  organizations  is 
emphasized.  OCS  does  not  beUeve  that 
the  Priority  Areas  in  this  Program 
Announcement  can  be  effectively 
carried  out  without  collaboration  and 
cooperation.  Thus,  cooperation  and 
collaboration  within  the  Community 
Services  Network  and  with  other 
organizations  relevant  to  the  Priority 
Area  must  be  dociunented  in  the 
appUcation. 

(5)  Criterion  V:  ^ihty  of  AppUcant  to 
Perform  (Maximum:  20  points) 

(a)  The  appUcation  demonstrates  that 
the  applicant  has  experience  and  a 
successful  track  record  relevant  to  the 
activities  that  it  proposes  to  undertake. 
(0-10  points) 

(b)  The  appUcant's  proposed  project 
director  and  primary  staff  are  well 
quahfied  and  their  professional 
experiences  are  relevant  to  the 
successful  implementation  of  the 
proposed  project.  (0-10  points) 

(6)  Criterion  VI:  Adequacy  of  Budget 
(Maximum:  5  points) 

(a)  The  resources  requested  are 
reasonable  and  adequate  to  accomplish 
the  project.  (0-3  points) 

(b)  Total  costs  are  reasonable  and 
consistent  with  anticipated  results.  (0- 
2  points) 

Part  E— Contenti  of  Application  and 
Receipt  Process 

1.  Contents  of  Application 

Each  application  should  include  one 
original  and  one  additional  copy  of  th^ 
following: 

a.  A  completed  Standard  Form  424 
which  has  been  signed  by  an  official  of 
the  organization  applying  for  the  grant 
who  has  authority  to  obligate  the 
organization  legally.  The  applicant  must 
be  aware  that,  in  signing  and  submitting 
the  appUcation  for  this  award,  it  is 
certifying  that  it  will  comply  with  the 


Federal  requirements  concerning  the 
drug-free  workplace  and  debarment 
regulations  set  forth  in  Attachments  D 
andE. 

b.  Budget  Information — Non- 
Construction  Programs  (SF-424A). 

a  A  filled  out.  signed  and  dated 
Assurances — Non-Construction 
Programs  (SF-424B),  Attachment  C. 

d.  Restrictions  on  Lobbying — 
Certification  for  Contracts,  Grants, 
Loans,  and  Cooperative  Agreements:  fill 
out,  sign  and  data  form  found  at 
Attachment  F. 

e.  Certification  Regarding 
Environmental  Tobacco  Smoke  found  at 
Attachment — sets  forth  the  Federal 
certificatiion  requirement.  The 
appUcant  is  certifying  that  it  wiU 
comply  by  signing  and  submitting  the 
SF-424. 

f.  Disclosure  of  Lobbying  Activities, 
SF-LLL:  fill  out,  sign  and  date  form 
found  at  Attachment  F,  as  appropriate. 

g.  A  Project  Abstract  descrioing  the 
proposal  in  200  characters  or  less. 

h.  A  Project  Narrative  consisting  of 
the  following  elements  preceded  by  a 
consecutively  niunbered  Table  of 
Contents  that  will  describe  the  project 
in  the  following  order: 

(i)  Need  for  Assistance 

(u)  Work  Program 

(iii)  Significant  and  Beneficial  Impact 

(iv)  Evidence  of  Significant 
Collfli>orations 

(v)  AbiUty  of  AppUcant  to  Perform 

(vi)  Appendices  including  proof  of 
non-profit  status,  such  as  IRS 
determination  of  non-profit  status, 
where  appUcable;  relevant  sections  of 
By-Laws,  Articles  of  Incorporation,  and/ 
or  statement  from  appropriate  State 
CSBG  office  which  confirms  eUgibiUty; 
Certification  Regarding  Anti-Lobbying 
Activities;  resumes:  Single  Point  of 
Contact  Comments,  where  appUcable; 
and  any  partnership/collaboration 
agreements  etc. 

The  original  must  bear  the  signature 
of  the  authorizing  official  representing 
the  appUcant  organization.  The  total 
number  of  pages  for  the  entire 
appUcation  package  should  not  exceed 
30  pages,  including  appendices.  Pages 
should  be  numbered  sequentially 
throughout.  If  appendices  include 
photocopied  materials,  they  must  be 
legible.  AppUcations  should  be  two-hole 
punched  at  the  top  center  and  fastened 
separately  with  a  compressor  sUde 
paper  fastener  or  a  binder  clip.  The 
submission  of  bound  appUcations  or 
appUcations  enclosed  in  a  binder  is 
specificaUy  discouraged. 

AppUcations  must  oe  uniform  in 
composition  since  OCS  may  find  it 


be  submitted  on  white  8*/i  x  11  inch 
paper  only.  They  must  not  include 
colored,  oversized  or  folded  materials. 
Do  not  include  organizational  brochures 
or  other  promotional  materials,  sUdes, 
films,  cUps,  etc.  in  the  proposal.  They 
will  be  discarded  if  included. 


necessary  to  dupUcate 


piupoees.  Therefore,  appUcations  must 


them  for  review 


Part  F — Instructions  for  Completing 
^plication  Package 

(Approved  by  the  OMB  under  Control 
Niunber  0970-0062)  The  standard  forms 
attached  to  this  Announcement  shall  be 
used  when  submitting  appUcations  for 
aU  funds  under  this  Aimouncement. 

It  is  recommended  that  the  appUcant 
reproduce  the  SF-424  (Attachment  A). 
SF^24A  (Attachment  B),  SF-424B 
(Attachment  C)  and  that  the  appUcation 
be  typed  on  the  copies.  If  an  item  on  the 
SF-424  cannot  be  answered  or  does  not 
appear  to  be  related  or  relevant  to  the 
assistance  requested,  the  appUcant 
should  write  NA  for  Not  AppUcable. 

The  appUcation  should  be  prepared  in 
accordance  with  the  standard 
instructions  in  Attachments  A  and  B 
corresponding  to  the  forms,  as  weU  as 
the  specific  instructions  set  forth  below: 

1 .  SF-424  Application  for  Federal 
Assistance  hem 

I.  For  the  purposes  of  this  Program 
Announcement,  all  projects  are 
considered  AppUcations;  there  are  no 
Pre-AppUcations. 

5  and  6.  The  legal  name  of  the 
appUcant  must  match  that  listed  as 
corresponding  to  the  Employer 
Identification  Number.  Where  the 
appUcant  is  a  previous  Department  of 
Health  and  Human  Services  grantee, 
enter  the  Central  Registry  System 
Employee  Identification  Number  (CRS/ 
EIN)  and  the  Payment  Identifying 
Number,  if  one  has  been  assigned,  in  the 
Block  entitled  Federal  Identifier  located 
at  the  top  right  hand  comer  of  the  form. 

7.  If  the  appUcant  is  a  non-profit 
corporation,  enter  N  in  the  box  and 
specify  non-profit  corporation  in  the 
space  marked  Other.  Proof  of  non-profit 
status  such  as  IRS  determination. 
Articles  of  IncorporaUon,  or  by-laws, 
must  be  included  as  an  appendix  to  the 
project  narrative. 

8.  For  the  purposes  of  this 
announcement,  all  appUcations  are 
New. 

9.  Enter  DHHS-ACF/OCS. 

10.  The  Catalog  of  Federal  Domestic 
Assistance  number  for  the  OCS  program 
covered  under  this  aimouncement  is 
93.032. 

II.  In  addition  to  a  brief  descriptive 
title  of  the  project,  the  following  Priority 
Area  designations  must  be  used  to 
indicate  the  Priority  and  Sub-Priority 
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Areas  for  which  funds  are  being 
requested: 

CB— Sub-Priority  1.1— TATA  to 
Enhance  CAA  and  Other  Local  Service 
Providers'  Capacity; 

CR— Sub-Priority  1.2— T4TA  to  CAA 
State  and  Regional  Associations; 

PT— Sub-Priority  1.3— Replication  of 
Pilot  Training  and/or  Service  DeUvery 
Projects; 

PP— Sub-Priority  1.4— Provisioni  of 
Coordinated  Peer-to-Peer  TA  for  CAAs 
Experiencing  Programmatic, 
Administrative  and/or  Fiscal  Problems; 

VT— Sub-Priority  1.5— TA  to  Develop 
Collaborative  Projects  between  CAAs 
and  Other  Organizations  Serving  Low- 
Income  Veterans  and  their 
Communities:  and 

UI— Sub-Priority  1.6— TA  to  Develop 
Special  Initiatives  Between  CAAs  and 
Organization  Addressing  Urban 
Problems; 

IS— Sub-Priority  2.1— Collection, 
Analysis,  and  Dissemination  of 
Information  on  CSBG  Activities 
Nationwide;  t 

CT— Sub-Priority  2.2— CAAs' 
Computer  Technology;  and 

NT— Sub-Priority  2.3— Commimity 
Action  Network  Program  Technology 
Exchange. 

The  title  is  Office  of  Community 
Services'  Discretionary  CSBG  Awards — 
Fiscal  Year  1995  Training,  Technical 
Assistance,  and  Capacity-Building 
Program. 

15a.  For  purposes  of  this 
announcement,  this  amount  should 
reflect  the  amoimt  requested  for  the 
entire  project  period. 

ISb-e.  'These  items  should  reflect 
both  cash  and  third  party  in-kind 
contributions  for  the  total  project 
period. 

2.  SF-424A— Budget  Infonnation-Non- 
Construction  Programs 

See  instructions  accompanying  this 
page  as  well  as  the  instructions  set  forth 
below: 

In  completing  these  sections,  the 
Federal  Fimds  budget  entries  will  relate 
to  the  requested  OCS  Training  and 
Technical  Assistance  Program  funds 
only,  and. Non-Federal  will  include 
mobiUzed  funds  frt>m  all  other 
sources — applicants,  State,  and  other. 
Federal  funds,  other  than  those 
requested  from  the  Training  and 
Technical  Assistance  Program,  should 
be  included  in  Non-Federal  entries. 

Sections  A  and  D  of  SF-424  A  must 
contain  entries  for  both  Federal  (OCS) 
and  non-Federal  (mobiUzed  funds). 

Section  A — Budget  Summary 

Line  1-4 
Col.  (a): 


Line  1  Enter  OCS  Training  and 
Technical  Assistance  Program; 

Col.  (b): 

Line  1  Enter  93.032. 

Col.  (c)  and  (d):  Not  AppUcable 

CoL  (e)-(g): 

For  each  Une  1-4,  enter  in  colunms 
(e),  (f)  and  (g)  the  appropriate  amounts 
needed  to  support  the  project  for  the 
entire  project  period. 

Line  5  Enter  the  figures  fi*om  Line  1 
for  aU  coliunns  completed,  (e),  (f),  and 
(g). 
Section  B — Budget  Categories 

This  section  should  contain  entries 
for  OCS  funds  only.  For  all  projects,  the 
first  budget  period  of  12  monthis  will  be 
entered  in  Colunm  #1.  AllowabiUty  of 
costs  is  governed  by  appUcable  cost 
principles  set  forth  in  45  CFR  Parts  74 
and  92. 

A  separate  itemized  budget 
justification  should  be  included  to 
explain  fully  and  justify  major  items,  as 
indicated  below.  The  budget 
justification  should  inunediately  foUow 
the  Table  of  Contents. 

Column  5:  Enter  total  requirements 
for  Federal  funds  by  the  Object  Clasi 
Categories  of  this  section. 

Line  Ba-Personnel:  Enter  the  total 
costs  of  salaries  and  wages. 

Justification 

Identify  the  project  director.  Specify 
by  title  or  name  the  percentage  of  time 
allocated  to  the  project,  the  individual 
annual  salaries  and  the  cost  to  the 
project  (both  Federal  and  non-Federal) 
of  the  organization's  staff  who  will  be 
working  on  the  project. 

Line  eb^Fringe  Benefits:  Enter  the 
total  costs  of  fringe  benefits,  unless 
treated  as  pari  of  an  approved  indirect 
cost  rate  which  is  entered  on  line  6j. 

Justification 

Enter  the  total  costs  of  fiinge  benefits, 
unless  treated  as  part  of  an  approved 
indirect  cost  rate. 

Line  6c — ^Travel:  Enter  total  cost  of  aU 
travel  by  employees  of  the  project.  Do 
not  enter  costs  for  consultant's  travel. 

Justification 

Include  the  name(s)  of  travelers), 
total  number  of  trips,  destinations, 
length  of  stay,  mileage  rate, 
transportation  costs  and  subsistence 
allowances. 

Line  6d — Equipment:  Enter  the  total 
costs  of  all  non-expendable  personal 
property  to  be  acquired  by  the  project. 
Equipment  means  tangible  non- 
expendable personal  property  having  a 
useful  life  of  more  than  one  year  and  an 
acquisition  cost  of  $5,000  or  more  per 
unit 


Justification 

Equipment  to  be  purchased  with 
Federal  funds  must  be  required  to 
conduct  the  project,  and  the  appUcant 
organization  or  its  subgrantees  must  not 
already  have  the  equipment  or  a 
reasonable  facsimile  available  to  the 
project.  The  justification  also  must 
contain  plans  for  future  use  or  disposal 
of  the  equipment  after  the  project  ends. 

Line  6e — Supplies:  Enter  the  total 
costs  of  aU  tangible  personal  property 
(siuplus)  other  than  that  included  on 
line6d. 

Line  6h — Other  Enter  the  total  of  all 
other  costs.  Such  costs,  where 
appUcable,  may  include,  but  are  not 
limited  to,  insurance,  food,  medical  and 
dental  costs  (noncontractual),  fees  and 
travel  paid  directly  to  individual 
consultants,  local  transportation  (all 
travel  which  does  not  require  per  diem 
is  considered  local  travel),  space  and 
equipment  rentals,  printing  and 
publication,  computer  use  training  costs 
including  tuition  and  sti{>ends,  training 
service  costs  including  wage  payments 
to  individuals  and  supportive  service 
payments,  aiid  staff  development  costs. 

Line  6j— Indirect  Charges:  Enter  the 
total  amount  of  indirect  costs.  This  line 
should  be  used  only  when  the  appUcant 
currently  has  an  indirect  cost  rate 
approval  by  the  Department  of  Health 
and  Human  Services  or  other  Federal 
agencies.  With  the  exception  of  States 
and  local  governments.  appUcants 
should  enclose  a  copy  of  the  current 
approved  rate  agreement  if  it  was 
negotiated  with  a  Federal  agency  other 
than  the  Department  of  Health  and 
Human  Services.  For  an  educational 
institution  the  indirect  costs  on  training 
grants  will  be  aUowed  at  the  lesser  of 
the  institution's  actual  indirect  costs  or 
8  percent  of  the  total  direct  costs. 

If  the  appUcant  organization  is  in  the 
process  of  initially  developing  or 
renegotiating  a  rate,  it  should 
immediately  upon  notification  that  an 
award  wiU  be  made,  develop  a  tentative 
indirect  cost  rate  proposal  based  on  its 
most  recently  completed  fiscal  year  in 
accordance  with  the  principles  set  forth 
in  the  pertinent  DHHS  Guide  for 
Establishing  Indirect  Cost  Rates,  and 
submit  it  to  the  appropriate  DHHS 
Regional  Office. 

It  should  be  noted  that  when  an 
indirect  cost  rate  is  requested,  those 
costs  included  in  the  indirect  cost  pool 
caimot  be  also  budgeted  or  charged  as 
direct  costs  to  the  grant. 

The  total  amount  shown  in  Section  B, 
Column  (5),  Line  6k,  should  be  the  same 
as  the  amount  shown  in  Section  A.  Line 
5,  Coliunn  (e). 

Line  7 — Program  Income:  Enter  the 
estimated  amount  of  income,  if  any. 
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expected  to  be  generated  from  this 
project.  Separately  show  expected 
program  income  generated  from  OCS 
support  and  income  generated  from 
other  mobilized  funds.  Do  not  add  or 
stibtract  this  amount  from  the  budget 
total.  Show  the  nat\ue  and  source  of 
income  in  the  program  narrative 
statement. 

Column  5:  Carry  totals  from  Column 
1  to  Column  5  for  all  line  items. 

Justification 

Describe  the  nature,  source  and 
anticipated  use  of  program  income  in 
the  Program  Narrative  Statement. 

Section  C— Non-Federal  Resources 

This  section  is  to  record  the  amounts 
of  Non-Federal  resources  that  will  be 
used  to  support  the  project.  Non-Federal 
resources  mean  other  than  OCS  funds 
for  which  the  applicant  has  received  a 
commitment.  Provide  a  brief 
explanation,  on  a  separate  sheet, 
showing  the  type  of  contribution, 
broken  out  by  Object  Class  Category 
(See  Section  B.6),  and  whether  it  is  cash 
or  third-party  in-kind.  The  -um 
commitment  of  these  required  funds 
must  be  documented  and  submitted 
with  the  application. 

Except  in  unusual  situations,  this 
documentation  must  be  in  the  form  of 
letters  of  commitment  or  letters  of  intent 
from  the  organization(s)/individuals 
from  which  funds  will  be  received. 

Lines — 

Col.  (a):  Enter  the  project  title. 

Col.  (b):  Enter  the  amount  of  cash  or 
donations  to  be  made  by  the  applicant. 

Col.  (c):  Enter  the  State  contribution. 

Col.  (d):  Enter  the  amoimt  of  cash  and 
third  party  in-kind  contributions  to  be 
made  from  all  other  sources. 

Col.  (e):  Enter  the  total  of  columns  (b), 
(c),  and  (d).  Lines  9, 10,  and  11  should 
be  left  blank. 

Line  12 — Carry  the  total  of  each 
coliunn  of  Line  8,  (b)  through  (e). 

The  amount  in  Coliunn  (e)  shotdd  be 
equal  to  the  amount  on  Section  A,  Line 
5,  Columin  (f)- 

Justification 

Describe  third  party  in-kind 
contributions,  if  included. 

Section  D — Forecasted  Ckish  Needs 

Line  13 — Enter  the  amount  of  Federal 
(OCS)  cash  needed  for  this  grant,  by 
quarter,  during  the  first  12  month 
budget  period. 

Line  14 — Enter  the  amount  of  cash 
bom  all  other  sources  needed  by  quarter 
dtiring  the  first  year. 

Line  15— Enter  the  total  of  Lines  13 
and  14. 


Section  F— Other  Budget  Information 

Line  21 — Include  narrative 
justification  required  under  Section  B 
for  each  object  class  category  for  the 
total  project  period. 

Line  22— Enter  the  type  of  HHS  or 
other  Federal  agency  approved  indirect 
cost  rate  (provisional,  predetermined, 
final  or  fixed)  that  will  be  in  effect 
during  the  funding  period,  the  estimated 
amount  of  the  base  to  which  the  rate  is 
applied  and  the  total  indirect  expense. 
Also,  enter  the  date  the  rate  was 
approved,  where  applicable.  Attach  a 
copy  of  the  approved  rate  agreement  if 
it  was  negotiated  with  a  Federal  agency 
other  than  the  Department  of  Health  and 
Human  Services. 

Line  23 — Provide  any  other 
explanations  and  continuation  sheets 
required  or  deemed  necessary  to  justify 
or  explain  the  budget  information. 

3.  SF-424B  Assurances  Non- 
Construction 

All  applicants  must  sign  and  retiun 
the  Assurances  found  at  Attachment  C 
with  their  application. 

4.  Project  Narrative 

Each  narrative  section  of  the 
application  must  address  one  or  more  of 
the  focus  areas  described  in  Part  B  and 
follow  the  format  outlined  below. 

a.  Need  for  Assistance 

b.  Work  Program 

c.  Significant  and  Beneficial  Impact 

d.  Evidence  of  Significant 
Collaborations 

e.  Ability  of  the  Applicant  to  Perform 

a.  Need  for  Assistance.  The 
application  should  identify  the  problem 
area(s)  in  which  State  (»ganizations 
receiving  CSBG  funds  and/or  local 
service  providers  which  receive  CSBG 
funds  as  subgrantees  &t)m  States  are 
seeking  assistance  and  how  those  needs 
were  identified.  AppUcants  also  should 
provide  current  supporting- 
documentation  or  other  testimonies 
from  State  CSBG  Directors  and  /oca7 
service  providers  or  State  and  Regional 
organizations  of  local  service  providers, 
as  appropriate,  regarding  need  for  the 
proposed  project. 

b.  Work  Program.  The  application 
must  contain  a  detailed  and  specific 
work  program  that  is  both  sound  and 
feasible.  Applicants  must  address  how 
the  proposed  project  will  carry  out  the 
legislative  mandate  and  the  program 
activities  found  in  Part  B.  This  section 
of  the  narrative  must  include  the  goals 
of  the  project  related  to  the  needs,  the 
activities  that  they  propose  to  carry  out 
to  address  those  goals,  the  methods  by 
which  they  will  carry  out  those 
activities,  and  the  plan  for 


disseminating  products  resulting  fit>m 
the  project,  where  appropriate.  Project 
activities  must  be  described  in  a 
quantitative  manner,  e.g.  niunber  of 
training  days,  number  of  workshops, 
number  of  persons  to  be  trained, 
number  of  local  services  providers  to  be 
impacted,  materials  to  be  developed, 
etc.  The  applicant  must  define  the 
comprehensive  nature  of  the  proposed 
project  and  the  methods  which  will  be 
used  to  ensure  that  it  is  a  nationwide 
project. 

For  data  collection  projects, 
applicants  should,  at  a  minimum, 
describe  the  methodology  to  be  used  to 
identify  the  kind  of  data  to  be  collected, 
how  the  data  will  be  collected,  how  the 
applicant  will  assiue  that  the 
appropriate  data  will  be  collected,  a 
plan  for  data  analysis,  the  methods  by 
which  the  data  will  be  disseminated  and 
the  audiences,  and  a  plan  for 
conducting  an  assessment  of  the 
usefulness  of  data  collected. 

The  application  must  (1)  Set  forth 
realistic  quarterly  time  targets  by  which 
the  various  work  tasks  will  be 
completed;  (2)  include  a  plan  for 
conducting  an  assessment  of  its 
activities  as  they  relate  to  the  goals  and 
objectives;  and  (3)  include  a  description 
of  how  the  applicant  will  involve  other 
appropriate  organizations  in  the 
planning  or  implementation  of  the 
project  in  order  to  avoid  duplication  of 
effort  and  to  leverage  additional 
resources. 

c.  Significant  and  Beneficial  Impact. 
Each  applicant  must  indicate  how  the 
project  will  have  a  significant  and 
beneficial  impact.  At  a  minimum  the 
applicant  must  provide  (1)  A 
description  of  how  the  project  will 
result  in  long-term  improvements  for 
the  State  organization  receiving  CSBG 
funds  and/or  local  providers  who 
receive  CSBG  as  subgrantees  of  the  State 
and  (2)  the  types  and  amounts  of  public 
and/or  private  resources  it  will  mobilize 
and  how  those  resources  will  directly 
benefit  the  project,  and  (3)  how  the 
project  will  ultimately  benefit  low- 
income  individuals  and  families.  An 
applicant  proposing  a  project  with  a 
training  and  technical  assistance  focus 
also  must  indicate  the  number  of 
organizations  and/or  staff  it  will  impact. 
An  applicant  proposing  a  project  with  a 
data  collection  focus  also  must  provide 
a  description  of  the  mechanism  the 
applicant  will  use  to  collect  data,  how 
it  can  assure  collections  from  a 
significant  number  of  states,  and  how 
many  states  will  be  willing  to  siibmit 
data  to  the  applicant.  An  applicant 
proposing  to  develop  the  symposium 
series  or  other  policy-related  projects 
must  identify  the  number  and  types  of 
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beneficiaries.  Methods  of  securing 
participant  fieedback  and  evaluations  of 
activities  must  be  described  for  all 
Priority  Areas. 

d.  Evidence  of  Significant 
Collaboration(s).  Applicants  must 
describe  how  they  will  involve  the 
partners  in  the  Community  Services 
Network  in  their  activities.  Where 
appropriate,  applicants  also  must 
describe  how  they  will  interface  with 
other  related  organizations.  If 
subcontracts  are  proposed, 
documentation  of  the  willingness  and 
capacity  of  the  subcontracting 
organization(s)  to  participate  must  be 
described. 

e.  Ability  of  Applicant  to  Perform. 
Organizations  must  detail  their 
competence  in  the  specific  program 
area.  Documentation  must  be  provided 
which  addresses  (1)  accomplishments 
relevant  to  the  proposed  project,  and  (2) 
experience  relevant  to  the  CSBG 
program. 

Organizations  which  propose 
providing  training  and  technical 
assistance  must  detail  their  competence 
in  the  specific  program  Priority  Area 
and  as  a  deliverer  with  expertise  in  the 
fields  of  training  and  technical 
assistance  on  a  nationwide  basis.  If 
applicable,  information  provided  by 
these  applicants  must  also  address 
related  achievements  and  competence  of 
each  cooperating  or  sponsoring 
organization. 

1.  Staffing  and  Resources.  The 
application  must  fully  describe  (e.g.  a 
resume)  the  experience  and  skills  of  the 
proposed  project  director  and  primary 
staff  showing  that  the  individuals  are 
not  only  well-qualified  but  that  their 
professional  capabilities  are  relevant  to 
the  successful  implementation  of  the 
proposed  project. 

Part  G — Post  Award  Information  and 
Reporting  Requirements 

Following  approval  of  the 
applications  selected  for  funding,  notice 
of  project  approval  and  authority  to 


draw  down  project  funds  will  be  made 
in  vmting.  The  official  award  document 
is  the  Financial  Assistance  Award 
which  provides  the  amount  of  Federal 
funds  approved  for  use  in  the  project, 
the  project  and  budget  (>eriods  for 
which  support  is  provided,  the  terms 
and  conditions  of  the  award,  and  the 
total  project  period  for  which  support  is 
contemplated. 

In  addition  to  the  standard  terms  and 
conditions  which  will  be  applicable  to 
grants,  grantee  will  be  subject  to  the 
provisions  of  45  CFR  parts  74  (non- 
governmental) and  92  (govenunental) 
and  OMB  Circulars  A-122  and  A-87. 

Grantees  will  be  required  to  submit 
quarterly  progress  and  financial  reports 
(SF-269)  as  well  as  a  final  progress  and 
financial  report. 

Grantees  are  subject  to  the  audit 
requirements  in  45  CFR  parts  74  (non- 
governmental) and  92  (governmental) 
and  OMB  Circulars  A-128  and  A-133. 

Section  319  of  PubUc  Law  101-121. 
signed  into  law  on  October  23. 1989, 
imposes  prohibitions  and  requirements 
for  disclosure  and  certification  related 
to  lobbying  on  recipients  of  Federal 
contracts,  grants,  cooperative 
agreements,  and  loans.  It  provides 
exemptions  for  Indian  tribes  and  tribal 
organizations.  Current  and  prospective 
recipients  (and  their  subtier  contractors 
and/or  grantees)  are  prohibited  from 
using  Federal  fimds,  other  than  profits 
from  a  Federal  contract,  for  lobbying 
Congress  or  any  Federal  agency  in 
cormection  with  the  award  of  a  contract, 
grant,  cooperative  agreement,  or  loan.  In 
addition,  for  each  award  action  in 
excess  of  $100,000  (or  $150,000  for 
loans)  the  law  requires  recipients  and 
their  subtier  contractors  and/or 
sul>grantees  (1)  to  certify  that  they  have 
neidier  used  nor  vn.l\  use  any 
appropriated  funds  for  pajnfnent  to 
lobbyists,  (2)  to  disclose  the  name, 
address,  payment  details,  and  purpose 
of  any  agreements  with  lobbyists  whom 
recipients  or  their  subtier  contractors  or 
subgrantee  will  pay  with  profits  or 


nonappropriated  funds  on  or  after 
December -22,  1989.  and  (3)  to  file 
quarterly  up-dates  about  the  use  of 
lobbyists  if  material  changes  occur  in 
their  use.  The  law  establishes  dvil 
penalties  for  noncompliance.  See 
Attachment  F  for  certification  and 
disclosure  forms  to  be  submitted  wdth 
the  applications  for  this  program.   ' 

Public  Law  103-227,  Part  C. 
Environmental  Tobacco  Smoke,  also 
known  as  the  Pro-Children  Act  of  1994 
(Act),  requires  that  smoking  not  be 
permitted  in  any  portion  of  any  indoor 
facihty  owned  or  leased  or  contracted 
for  by  an  entity  and  used  routinely  or 
regularly  for  the  provision  of  health,  day 
care,  education,  or  library  services  to 
children  under  the  age  of  18.  if  the 
services  are  funded  by  Federal  programs 
either  directly  or  through  States  or  local 
govenunental  by  Federal  grant,  contract, 
loan  or  loan  guarantee.  The  law  does  not 
apply  to  children's  services,  facilities 
funded  solely  by  Medicare  or  Medicaid 
funds,  and  portions  of  facilities  used  for 
in-patient  (frug  or  alcohol  treatm«it. 
Failure  to  comply  with  the  provisions  of 
the  law  may  result  in  the  imposition  of 
a  civil  monetary  penalty  of  up  to  $1,000 
per  day  and/or  the  imposition  of  an 
administrative  compUance  order  on  the 
responsible  entity. 

By  signing  and  submitting  this 
appUcation  the  appUcant/grantee 
certifies  that  it  will  comply  with  the 
requirement  of  the  Act.  The  applicant/ 
grantee  further  agrees  that  it  will  require 
the  language  of  this  certification  be 
included  in  any  subawards  which 
contain  provisions  for  children's 
services  and  that  all  subgrantees  shall 
certify  accordingly. 

Attachment  H  indicates  the 
regulations  which  apply  to  all 
applicants/grantees  under  this  program. 

Dated:  June  16. 1995. 
Donald  Sykes, 
Director,  Office  of  Community  Services. 

BHiMta  COOE  41S4-01-P 
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Attachment  A 
APPLICATION  POA 
FEDERAL  ASSISTANCE 


Autftorized  for  Local  Roproduction 


byOMBCacuhrA-IK 
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Initructioni  for  Uw  SF  424 

This  is  a  standard  form  used  by  applicants 
a>  a  required  facesheet  for  preapplications 
and  applications  submitted  for  Federal 
assistance.  It  will  be  used  by  Federal  agencies 
to  obtain  applicant  certiRcation  that  States 
which  have  established  a  review  and 
comment  procedure  in  response  to  Executive 
Order  12372  and  have  selected  the  program 
to  be  included  in  their  process,  have  been 
given  an  oppmtunity  to  review  the 
applicant's  submission.  <  ' 

Item  and  Entry: 

1.  Self-explanatcny. 

2.  Date  application  submitted  to  Federal 
agency  (or  State  if  applicable)  &  applicant's 
control  number  (if  applicable). 

3.  State  use  only  (if  applicable). 

4.  If  this  application  is  to  continue  or 
revise  an  existing  award,  enter  present 
Federal  identifier  number.  If  for  a  new  . 
project,  leave  blank. 

5.  Legal  name  of  applicant,  name  of 
primary  organizational  unit  which  will 
undertake  the  assistance  activity,  complete 
address  of  the  applicant,  and  name  and 
telephone  number  of  the  person  to  contact  on 
matters  related  to  this  application. 

6.  Enter  Employer  Identification  Number 
(EIN)  as  assigned  by  the  Internal  Revenue 
Service. 

7.  Enter  the  appropriate  letter  in  the  space 
provided. 


8.  Check  appropriate  box  and  enter 
appropriate  letters)  in  the  spaceCs)  provided: 

— "New"  means  a  new  assistance  award. 

—  "Continuation"  means  an  extension  for 
an  additional  funding/budget  period  for  a 
project  with  a  projected  completion  date.  ' 

— "Revision"  means  any  change  in  the 
Federal  Government's  financial  obligation  or 
contingent  liability  from  an  existing 
obligation. 

9.  Name  of  Federal  agency  from  which 
assistance  is  being  reqiiested  with  thia 
application. 

10.  Use  the  Catalog  of  Federal  Domestic 
Assistance  number  and  title  of  the  program 
under  which  assistance  is  requested. 

11.  Enter  a  brief  descriptive  title  of  the 
project,  if  more  than  one  program  is 
involved,  you  should  append  an  explanation 
on  a  separate  sheet.  If  appropriate  (e.g.. 
construction  or  real  property  projects),  attach 
a  map  showing  project  location.  For 
preapplications,  use  a  sepanie  sheet  to 
provide  a  simimary  description  of  this 
project 

12.  List  only  the  largest  political  entities 
affected  (e.g..  State,  counties,  cities) 

13.  Self-explanatory. 

14.  List  the  applicant's  Congressional 
District  and  and  District(s)  affected  by  the 
program  or  project. 

15.  Amount  requested  or  to  be  contributed 
during  the  first  funding/budget  period  by 


each  contributor.  Value  of  in-kind 
contributions  should  be  included  on 
appropriate  lines  as  applicable.  If  the  action 
will  result  in  a  dollar  change  to  an  existing 
award,  indicate  only  the  amount  of  the 
change.  For  decreases,  encla.^e  the  amounts 
in  parentheses.  If  both  basic  and 
supplemental  amounts  are  included,  show 
breakdoMm  on  an  attached  sheet.  For 
multiple  program  funding,  use  totals  and 
show  breakdown  using  same  categories  as 
item  15. 

16.  Applicants  should  contact  the  State 
Single  Point  of  ConUct  (SPOC)  for  Federal 
Executive  Order  12372  to  determine  whether 
the  application  is  subject  to  the  State 
intergovernmental  review  process. 

17.  This  question  applies  to  the  applicant 
organization,  not  the  person  who  signs  as  the 
authorized  representative.  Categories  of  debt 
include  delinquent  audit  disallowances, 
loans  and  taxes. 

18.  To  be  signed  by  the  authorized 
representative  of  the  applicant.  A  copy  of  the 
governing  body's  authorization  for  you  to 
sign  this  application  as  official  representative 
must  be  on  file  in  the  applicant's  office. 
(Certain  Federal  agencies  may  require  that 
this  authorization  be  submitted  as  pari  of  tlM 
application.) 

HUMQ  COK  41»«-*1-P 
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INSTRUCTIONS  FOR  THE  SF-424A 

General  Instructioiu 

This  fbnn  is  designed  so  that  application 
can  be  made  for  funds  from  one  or  more  grant 
programs.  In  preparing  the  budget,  adhere  to 
any  existing  Federal  grantor  agency 
guidelines  which  prescribe  how  and  whether 
budgeted  amounts  should  be  separately 
shown  for  different  functions  or  activities 
within  the  program.  For  some  programs, 
grantor  agencies  may  require  budgets  to  be 
separately  shown  by  function  or  activity.  For 
other  programs,  grantor  agencies  may  require 
a  breakdown  by  function  or  activity.  Sections 
A.B.  C  and  D  should  include  budget 
estimates  for  the  whole  project  except  when 
applying  for  assistance  which  requires 
Federal  authorization  in  annual  or  other 
funding  period  increments.  In  the  latter  case, 
Sections  A.B.C.  and  D  should  provide  the 
budget  for  the  first  budget  period  (usually  a 
year)  and  Section  E  should  present  the  need 
for  Federal  assistance  in  the  subsequent 
budget  periods.  All  applications  should 
contain  a  breakdown  by  the  object  class 
categories  shown  in  Lines  a-k  of  Section  B. 

Section  A.  Budget  Summary 
Lines  1-4,  Columns  (a)  and  (b) 

For  applications  pertaining  to  a  single 
Federal  grant  program  (Federal  Domestic 
Assistance  Catalog  number)  and  rot  requiring 
a  functional  or  activity  breakdown,  enter  on 
Line  1  under  Column  (a)  the  catalog  program 
title  and  the  catalog  number  in  Column  (b). 

For  applications  pertaining  to  a  single 
program  requiring  budget  amounts  by 
multiple  functions  or  activities,  enter  the 
name  of  each  activity  or  function  on  each 
line  in  Column  (a),  and  enter  the  catalog 
number  in  Column  (b).  For  applications 
pertaining  to  multiple  programs  where  none 
of  the  programs  require  a  breakdown  by 
function  or  activity,  enter  the  catalog 
program  title  on  each  line  in  Column  (a)  and 
the  respective  catalog  number  on  each  line  in 
Colvimn  (b). 

For  applications  pertaining  to  multiple 
programs  where  one  or  more  programs 
require  a  breakdown  by  function  or  activity, 
prepare  a  separate  sheet  for  each  program 
requiring  the  breakdown.  Additional  sheets 
should  be  used  when  one  form  does  not 
provide  adequate  space  for  all  breakdown  of 
data  required.  However,  when  more  than  one 
sheet  is  used,  the  first  page  should  provide 
the  sxmmiary  totals  by  programs. 

Lines  1-4,  Columns  (c)  through  (g.) 

For  new  applications,  leave  Columns  (c) 
and  (d)  blank.  For  each  line  entry  in  Columns 
(a)  and  (b),  enter  in  Columns  (e),  (f),  and  (g] 
the  appropriate  amounts  of  funds  needed  to 
support  the  project  for  the  first  funding 
period  (usually  a  year). 

For  continuing  grant  program  applications, 
submit  these  forms  before  the  end  of  each 
funding  period  as  required  by  the  grantor 
agency.  Enter  in  Columns  (c)  and  (d)  the 
estimated  amounts  of  funds  which  will 
remain  unobligated  at  the  end  of  the  grant 
funding  period  only  if  the  Federal  grantor 
agency  instructions  provide  for  this. 
Otherwise,  leave  thes«  columns  blank.  Enter 
in  columns  (e)  and  (f)  the  amounts  of  funds 
needed  of  the  upcoming  period.  The 


amount(s)  in  Colunm  (g)  should  be  the  sum 
of  amounts  in  Columns  (e)  and  (f). 

For  supplemental  grants  and  changes  to 
existing  grants,  do  not  use  Columns  (c)  and 
(d).  Enter  in  Column  (e)  the  amount  of  the 
increase  or  decrease  of  Federal  funds  and 
enter  in  Column  (f)  the  amount  of  the 
increase  or  decrease  of  non-Federal  funds.  In 
Colimin  (g)  enter  the  new  total  budgeted 
amount  (Federal  and  non-Federal  which 
includes  the  total  previous  authorized 
budgeted  amounts  plus  or  minus,  as 
appropriate,  the  amounts  shown  in  Colunms 
(e)  and  (f).  The  amount(s)  in  Column  (g) 
should  not  equal  the  sum  of  amounts  in 
Columns  (e)  and  (f). 

Line  5— Show  the  totals  for  all  columns 
used. 
Section  B  Budget  Categories 

In  the  column  headings  (1)  through  (4). 
enter  the  titles  of  the  same  programs, 
functions,  and  activities  shown  on  Lines  1- 
4,  Column  (a).  Section  A.  When  additional 
sheets  are  prepared  for  Section  A,  provide 
similar  column  headings  on  each  sheet.  For 
each  program,  function  or  activity,  fill  in  the 
total  requirements  for  fcinds  (both  Federal 
and  non-Federal)  by  object  class  categories. 

Lines  6a-i — Show  the  totals  of  Lines  6a  to 
6h  in  each  column. 

Line  6  j— show  the  amount  of  indirect  cost. 

Line  6k— >Enter  the  total  of  amounts  on 
Lines  6i  and  6j.  For  all  applications  for  new 
grants  and  continuation  grants  the  total 
amount  in  column  (5),  Line  6k,  should  be  the 
same  as  the  total  amount  shown  in  Section 
A,  Colunm  (g).  Line  5.  For  supplemental 
grants  and  changes  to  grants,  the  total 
amount  of  the  increase  or  decrease  as  showm 
in  Columns  (l)-(4).  Line  6k  should  be  the 
same  as  the  sum  of  the  amounts  in  Section 
A,  Columns  (e)  and  (f)  on  Line  5. 

Line  7 — Enter  the  estimated  amount  of 
income,  if  any,  exjjected  to  be  generated  for 
this  project.  Do  not  add  or  subtract  this 
amount  bxxn  the  total  project  amount.  Show 
under  the  program  narrative  statement  the 
nature  and  sources  of  income.  The  estimated 
amount  of  program  income  may  be 
considered  by  the  federal  grantor  agency  in 
determining  the  total  amount  of  the  grant. 

Section  C  Non-Federal-Resources 

Lines  8-11 — Enter  amounts  of  non-Federal 
resources  that  will  be  used  on  the  grant.  If 
in-kind  contributions  are  included,  provide  a 
brief  explanation  on  a  separate  sheet. 

Column  (a) — Enter  the  program  titles 
identical  to  Column  (a).  Section  A.  A 
breakdown  by  function  or  activity  is  not 
necessary. 

Column  (b) — Enter  the  contribution  to  be 
made  by  the  applicant. 

Column  (c)— Enter  the  amount  of  the 
State's  cash  and  in-kind  contribution  if  the 
applicant  is  not  a  State  or  State  agency  . 
Applicants  which  are  a  State  or  State 
agencies  should  leave  this  column  blank. 

Column  (d) — Enter  the  amount  of  cash  and 
in-kind  contributions  to  the  made  from  the 
other  sources. 

Colunm  (e) — ^Enter  totals  of  Colunms  (b), 
(c).  and  (d). 

Line  12 — Enter  the  total  for  each  of 
Columns  (b)-(e).  The  amount  in  Column  (e) 
should  be  equal  to  the  amount  on  Line  5, 
Colimin  (f).  Section  A. 


Section  D.  Forecasted  Cash  Needs 

Line  13 — Enter  the  amount  of  cash  needed 
by  quarter  from  the  grantor  agency  during  the 
first  year. 

Line  14 — Enter  the  amount  of  cash  from  all 
other  sources  needed  by  quarter  during  the 
first  year. 

Line  15 — Enter  the  totals  of  amounts  on 
lines  13  and  14. 

Section  E.  Budget  Estimates  of  Federal  Funds 
Needed  for  Balance  of  the  Project 

Lines  16-19 — Enter  in  Column  (a)  the  same 
grant  program  titles  shown  in  Colunm  (a). 
Section  A.  A  breakdown  by  function  or 
activity  is  not  necessary.  For  new 
applications  and  continuation  grant 
applications,  enter  in  the  proper  colunms 
amounts  of  Federal  funds  which  will  be 
needed  to  complete  the  program  or  project 
over  the  succeeding  funds  periods  (usually  in 
years).  This  section  need  not  be  completed 
for  revisions  (amendments,  changes,  or 
supplements)  to  funds  for  the  current  year  of 
existing  grants. 

If  more  than  four  lines  are  needed  to  list 
the  program  titles,  submit  additional 
schedules  as  necessary. 

line  20 — Enter  the  total  for  each  of  the 
Columns  (b)-(e).  When  additional  schedules 
are  prepared  for  this  Section,  annotate 
accordingly  and  show  the  overall  total  on 
this  hne. 
Section  F.  Other  Budget  Information 

Line  21 — Use  this  space  to  explain 
amounts  for  individual  direct  object-class 
cost  categories  that  may  appear  to  be  out  of 
the  ordinary  or  to  explain  the  details  as 
required  by  the  Federal  grantor  agency. 

Line  22 — Enter  the  type  of  indirect  rate 
(provisional,  predetermined,  final  or  fixed] 
that  will  be  in  effect  during  the  funding 
period,  the  estimated  amount  of  the  base  to 
which  the  rate  is  applied,  and  the  total 
indirect  expense. 

Line  23  —Provide  any  other  explanations  or 
comments  deemed  necessary. 

Attachment  C — Assurances — Non- 
Construction  Programs 

Note:  Certain  of  these  assurances  may  not 
be  applicable  to  your  project  or  program.  If 
you  have  questions,  please  contact  the 
awarding  agency.  Further,  certain  Federal 
awarding  agencies  may  require  applicants  to 
certify  to  additional  assurances.  If  such  is  the 
case,  you  will  be  notified. 

As  the  duly  authorized  representative  of 
the  applicant  I  certify  that  the  applicant: 

1.  Has  the  legal  authority  to  apply  for 
Federal  assistance,  and  the  institutional, 
managerial  and  financial  capability 
(including  funds  sufficient  to  pay  the  non- 
Federal  share  of  project  costs)  to  ensure 
proper  planning,  management  and 
completion  of  the  project  described  in  this 
application. 

2.  Will  give  the  awarding  agency,  the 
Comptroller  General  of  the  United  States,  and 
if  appropriate,  the  State,  through  any 
authorized  representative,  access  to,  and  the 
right  to  examine,  all  records,  books,  ptapers. 
or  documents  related  to  the  award:  and  will 
establish  a  proper  accounting  system  in 
accordance  with  generally  accepted 
accounting  standards  or  agency  directives. 


3.  Will  establish  safeguards  to  prohibit 
employees  from  using  their  positions  for  a 
purpose  that  constitutes  or  presents  the 
appearance  of  personal  or  oi-ganizational 
conflict  of  interest,  or  personal  gain. 

4.  Will  initiate  and  complete  the  work 
within  the  applicable  time  frame  after  receipt 

-  of  approval  of  the  awarding  agency. 

5.  Will  comply  with  the  Intergovernmental 
Personnel  Act  of  1970  (42  U.S.C.  4728-4763) 
relating  to  prescribed  standards  for  merit 
systems  for  programs  funded  under  one  of 
the  nineteen  statutes  or  regulations  specified 
in  Appendix  A  of  OPM's  Standards  for  a 
Merit  System  of  Personnel  Administration  (5 
CF.R.  900,  Subpart  F). 

6.  Will  comply  with  all  Federal  statutes 
relating  to  nondiscrimination.  These  include 
but  are  not  limited  to:  (a)  Title  VI  of  the  Civil 
Rights  Act  of  1964  (P.L.  88-352)  which 
prohibits  discrimination  on  the  basis  of  race, 
color  or  national  origin:  (b)  Title  IX  of  the 
Education  Amendments  of  1972,  as  amended 
(20  U.S.C  1681-1683,  and  1685-1686), 
which  prohibits  discrimination  on  the  basis 
of  sex;  (c)  Section  504  of  the  Rehabilitation 
Act  of  1973,  as  amended  (29  U.S.C.  794), 
which  prohibits  discrimination  on  the  basis 
of  handicaps;  (d)  the  Age  Discrimination  Act 
of  1975,  as  amended  (42  U.S.C.  6101-6107). 
which  prohibits  discrimination  on  the  basis 
of  age;  (e)  the  Drug  Abuse  Office  and 
Treatment  Act  of  1972  (P.L  92-255),  as 
amended,  relating  to  nondiscrimination  on 
the  basis  of  drug  abuse;  (f)  the 
Comprehensive  Alcohol  Abuse  and 
Alcoholism  Prevention,  Treatment  and 
Rehabilitation  Act  of  1970  (P.L.  91-616),  as 
amended,  relating  to  nondiscrimination  on 
the  basis  of  alcohol  abuse  or  alcoholism;  (g) 
$$  523  and  527  of  the  Public  Health  Service 
Act  of  1912  (42  U.S.C  290  dd-3  and  290  ee- 
3),  as  amended,  relating  to  confidentiality  of 
alcohol  and  drug  abuse  patient  records;  (h) 
Title  Vra  of  the  Civil  Rights  Act  of  1968  (42 
U.S.C  3601  et  seq.],  as  amended,  relating  to 
nondiscrimination  in  the  sale,  rental  or 
financing  of  housing;  (i)  any  other 
nondiscrimination  provisions  in  the  specific 
statute(s)  under  which  application  for 
Federal  assistance  is  being  made;  and  (j)  the 
requirements  of  any  other  nondiscrimination 
statute(s]  which  may  apply  to  the 
application. 


7.  Will  comply,  or  has  already  complied, 
with  the  requirements  of  Titles  11  and  01  of 
the  Uniform  Relocation  Assistance  and  Real 
Property  Acquisition  Policies  Act  of  1970 
(P.L.  91-646)  which  provide  for  &ir  and 
equitable  treatment  of  persons  displaced  or 
whose  property  is  acquired  as  a  result  of 
Federal  or  federally  assisted  programs.  These 
requirements  apply  to  all  interests  in  real 
property  acquired  for  project  purposes 
regardless  of  Federal  participation  in 
purchases. 

8.  Will  comply  with  the  provisions  of  the 
Health  Act  (5  U.S.C  1501-1508  and  7324- 
7328)  which  limit  the  political  activities  of 
employees  whose  principal  employment 
activities  are  funded  in  whole  or  in  part  with 
Federal  funds. 

9.  Will  comply,  as  applicable,  with  the 
provisions  of  the  Davis-Bacon  Act  (40  U.S.C 
276a  to  276a-7),  the  Copeland  Act  (40  U.S.C 
276c  and  18  U.S.C  874).  and  the  Contract 
Work  Hours  and  Safety  Standards  Act  (40 
U.S.C.  327-333),  regarding  labor  standards 
for  federally  assisted  construction 
subagreements. 

10.  Will  comply,  if  applicable,  with  flood 
insurance  purchase  requirements  of  Section 
102(a)  of  the  Flood  Disaster  Protection  Act  of 
1973  (P.L  93-234)  which  reqi-ires  recipients 
in  a  special  flood  hazard  area  to  participate 
in  the  program  and  to  purchase  flood 
insurance  if  the  total  cost  of  insurable 
construction  and  acquisition  is  SIO.OOO  or 
more. 

11.  Will  comply  with  environmental 
standards  which  may  be  prescribed  pursuant 
to  the  following:  (a)  institution  of 
enviroimiental  quality  control  measures 
under  the  National  Environmental  Policy  Act 
of  1969  (P.L  91-190)  and  Executive  Order 
(EO)  11514;  (b)  notification  of  violating 
facilities  pursuant  to  EO  11738;  (c)  protection 
of  wetlands  pursuant  to  EO  11990:  (d) 
evaluation  of  flood  hazards  in  floodplains  in 
accordance  with  EO  11988:  (e)  assurance  of 
project  consistency  with  the  approved  State 
management  program  developed  under  the 
Coastal  Zone  Management  Act  of  1972  (16 
U.S.C  1451  et  seq):  (f)  conformity  of  Federal 
actions  to  State  (Clear  Air)  Implementation 
Plans  under  Section  1 76(c)  of  the  Clear  Air 
Act  of  1955.  as  amended  (42  U.S.C  7401  et 
seq.);  (g)  protection  of  underground  sources 


of  drinking  water  imder  the  Safe  Drinking 
Water  Act  of  1974.  as  amended.  (PL  93- 
523);  and  (fa)  pnotection  of  endangered 
species  imder  the  Endangered  Species  Act  of 
1973,  as  amended.  (P.L  93-205). 

12.  Will  comply  with  the  WUd  and  Scenic 
River  Act  of  1968  (16  U.S.C  1271  et  seq.) 
related  to  protecting  components  or  potential 
components  of  the  natioiial  wild  and  scenic 
rivers  system. 

13.  Will  assist  the  awarding  agency  in 
assuring  compliance  with  Section  106  of  the 
National  Historic  Preservation  Act  of  1966,  as 
amended  (16  U.S.C.  470),  EO  11593 
(identification  and  protection  of  historic 
propterties),  and  the  Archaeological  and 
Historic  Preservation  Act  of  1974  (16  U.S.C 
469a-l  et  seq.). 

14.  Will  comply  with  P.L  93-348 
regarding  the  protection  of  human  subjects 
involved  in  research,  development,  and 
related  activities  suppwrted  by  this  avtrard  of 
assistance. 

15.  Will  comply  with  the  Laboratory 
Animal  Welfare  Act  of  1966  (P.L.  89-544,  as 
amended.  7  U.S.C.  2131  et  seq.)  pertaining  to 
the  care,  handling,  and  treatment  of  warm 
blooded  animals  held  for  research,  teaching, 
or  other  activities  supported  by  this  award  of 
assistance. 

16.  Will  comply  virith  the  Lead-Based  Paint 
Poisoning  Prevention  Act  (42  U.S.C  4801  et 
seq.)  which  prohibits  the  use  of  lead  based 
paint  in  construction  or  rehabilitation  of 
residence  structures. 

17.  Will  cause  to  be  performed  the  required 
financial  and  compliance  audits  in 
accordance  with  the  Single  Audit  Act  of 
1984. 

IB.  Will  comply  with  all  applicable 
requirements  of  all  other  Federal  laws, 
executive  orders,  regulations  and  policies 
governing  this  program. 
Signature  of  authorized  certifying  official 

Applicant  organization 

fitie 


Date  submitted 


aUMO  OOK  41M-«1-^ 
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Cartfficatton  Ragardlnfl  Prug-Pra^  Worteptaca  Raqulramants 
Grontaas  Othar  Thai|>  Individuals^ 


and 

taiv 
haip 


By  tlonlno  •nd/or  tubiiiWng  liy»  applletUon  or  9fii«  egrewnlHit  the  orwrtee  l»  piw^^ 

F  1WK«BlMkm,piiliiaheda  the  May  2S,  1990  FtdcrallUclster.rapiireoenificitM 

•  (kv-fawworimtecB.  TtecwtiSntkiatet<>iitbekiwi»aBMterttlreprc<em«tinaoffaaupocwfakhreli^ 

irtipii  thf  Ppp«WiM  flf  Hri'!''  id  Hwm"  s«vi««  (HHS)  itejemiiitt  to  wwrd  the  wraaL  If  k  is  later  detennuied  that 

the  graiilfT  kn?"'i««t'y  "««*""«»  *  t"''^  ttatiEeatitwL,  m  otherme  viotates  the  lequireaaeBU  of  the  Drug-Free  Workplace 

AoThHS.  B  additMB  to  aay  other  fcaedks  avaOabie  to  the  Federal  Goweruwat.  may  takes  actioo  aiuhorized  undc^ 

DnM-'Free  Wofkptace  AO.  Faheoertificatioaar«Miatnaoflheoertiikatk»ihanbegroiiadcfornispeaiiooofpaymeau, 

fgtrrrrr'^  v  tf"«'«'i««  nf  graiwi.  or  ftrT"'-^"'**^  iiifp*—'"''  "»•  ««*h«ttbwii 

WCTf»rftfrfmMitrgra^»,<«»gF^ii«"e«'*h»  than  JDdivkhiak.  need  not  be  kfcrt  Ifknown,  they 

maybekkatifiediathegrattappiicatiaa.  IfthepMtec  does  aotideittify  the  workplaces  at  the  tioK  of  appiication,  or  upoo 
award,  if  there  is  do  appiicatioo.  the  graatee  nist  keep  the  ideality  of  the  wQrkpiaoe(s)  oo  fik  in  iu  office  and  aiakc  the 
iafonaationavailabk  for  Federal  ivpecboe.  Faihire  to  identify  aOkaowa  workplaces  ooostitiues  a  violatiOQ  of  the  gramee's 
drug-free  workpiaee  requsreaients. 

Workplace  ideatifkatioos  aiast  incfaide  the  aaual  addrea  of  biuldiags  (or  partt  of  buildings)  or  other  sites  where  work 
under  the  grant  takes  place.  Categorical  descriptioas  may  be  used  (e.^  aO  vehicles  of  a  mass  transit  authority  or  Suie 
highway  dfpartip^'  while  in  operation.  State  employees  in  each  local  anempioynent  ofiioe,  performers  in  concert  halls  or 

radio  studioa.) 

If  the  workplace  identified  to  HHS  changes  duriiv  the  performance  of  the  grant,  the  grantee  shall  inform  the  agency  of 

the  chai«B(s),  if  it  previously  identified  the  workplaces  in  question  (see  above). 

Definitioos  of  terms  in  the  Nonprocarement  Suspension  and  Debarment  coounoo  rule  and  Drug-Free  Workfrface 
common  rule  apply  to  this  certification.  Grantees' atteatkm  is  called,  in  particular,  to  the  following  definitions  from  these 

rules: 

•Controlted  subrtanca'  means  a  controlled  substance  in  Schedules  1  through  V  of  the  Controlled  Subttances  Act  (21 
use  812)  and  IS  farther  defined  by  regulation  (21  CFR  1308.11  through  laO&lS).  ^.^u  i^ 

'Conviction*  means  a  finding  of  gmh  (inchiding  a  plea  of  nolo  contendere)  or  imposition  of  sentence,  or  both,  by  any 
judicial  body  charged  with  the  responsibUity  to  determine  violations  of  the  Federal  or  State  criauna]  drug  statutes; 

'Crimiaal  drug  stataU'  means  a  Federal  or  non-Federal  criminal  statute  iavohmg  the  manufaonre,  distribution, 
dispensing,  use,  or  possession  of  any  controlled  lubslancr, 

•Employee*  means  the  employee  of  a  grantee  directly  engaged  in  the  performance  of  work  under  a  gram,  mcludmg:  (») 
All  'direct  charge'  employees;  (u)  all  *'mdirect  charge'  emptoyees  unless  their  impaa  or  involvement  is  msigniricant  to  the 
performance  of  the  grant;  and,  (iii)  temporary  personnel  and  consuhants  who  are  directly  engaged  in  the  performance  of 
work  under  the  grant  and  who  are  on  the  gramee's  payroU.  This  definition  does  not  incfaide  workers  not  on  the  payroll  of 
the  grantee  (eg.,  volunteers,  even  if  used  to  meet  a  matching  requirement;  consultants  or  independent  contractors  not  oo 
the  gramee's  payroll;  or  employees  of  subredpienu  or  subcontraaors  in  covered  workplaces). 

The  grantee  certmet  that  K  wW  or  wtti  continue  to  provide  a  dnig-lree  werltplace  by: 

(a)  PublishuDg  a  statement  notifying  employees  that  the  unlawful  manufacture,  distributiao,  dispensing,  possession  or 
use  of «  conuoUed  subctance  is  prohibited  in  the  gramee's  workplace  and  spedfyiag  the  actions  that  will  be  taken  against 
employees  for  violation  of  such  prohibition; 

(b)  Establishing  an  ongoing  drug-free  awmreness  program  to  inform  employees  about: 

(1)  The  dangers  of  drug  abuse  in  the  workplace;  (2)  The  gramee's  policy  of  maintaining  a  drug-free  workplace;  (3)  Any 
available  dr\ig  counseling,  rehabiliuiion,  and  employee  assistance  programs;  and,  (4)  The  penalties  that  may  be  imposed 
upon  employees  for  drug  abuse  violations  occurring  in  the  workplace; 

(c)  Making  it  a  requiremeiu  that  each  employee  to  be  engaged  m  the  performance  of  the  gram  be  given  a  copy  of  the 
statemem  required  by  paragraph  (a); 

(d)  Notifying  the  employee  in  the  statemem  required  by  paragraph  (a)  that,  as  a  condition  of  employment  under  the 
grant,  the  employee  will: 

(1)  Abide  by  the  terms  of  the  statemem;  and,  (2)  Notify  the  employer  in  writing  of  his  or  her  conviction  for  a  violation 
of  a  criminal  drug  statute  occurring  in  the  workplace  no  later  than  five  calendar  days  after  such  conviction; 

(c)  Notifying  the  agency  ia  writing,  within  ten  calendar  days  after  receiving  notice  under  subparagraph  (d)(2)  from  an 
employee  or  otherwise  receiving  aaual  notice  of  such  conviaion.  Employers  of  convicted  employees  must  provide  notice, 
including  position  title,  to  every  gran!  officer  or  other  designee  on  whose  grant  activity  the  oonviaed  employee  was  working, 
unless  the  Federal  agency  has  designated  a  central  point  for  the  receipt  of  such  notices.  Notice  shall  include  the 
identification  number(s)  of  each  affeaed  grant; 
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(T)  Taking  one  of  the  foUowing  actions,  within  30  cakadar  days  of  recetviag  aotioe  aader  subparagraph  (d)(2),  with 
rewect  to  any  employee  who  is  so  coavicted: 

(1)  Takiag  appropriate  personael  action  against  such  an  eaployee,  up  to  aad  iachidiag  termiaatioa,  cnasiiirwt  with  the 
requireaenu  of  the  Rehabiliuiion  Aa  of  1973,  as  amended;  or,  (2)  Requirii^  such  eaployee  to  participate  satitfaaaril) 
in  a  drug  abuse  a»itia'*'-»  or  rehabilitation  program  approved  (or  such  purposes  by  a  Federal,  State,  or  local  heakh,  law 

eaforcemeat,  or  other  appropriate  agency;  ..,  ......^-^  _w/> 

(g)  MaUaga  good  faith  efTort  to  coeiiaue  to  aaiatam  a  drug-free  workplace  through  iflq>leBeatatioe  or  parapaphs  (a), 

(b).(e).(d),(e)aad(0. 

•n»e  Qfintee  may  lna*1  m  the  »p«ee  provided  below  the  alteCe)  for  the  pertormanee  ot  aiorti  done  m 

^nnoelion  wtth  the  tpacKie  QFtnl  (um  ttttchmcntt,  If  needed): 


Place  of  Performance  (Street  address,  City,  Caaaty.  State,  ZIP  Cede). 


Oteck  ^  if  there  an  woHiplaces  on  file  thai  an  not  identified  hen. 


Sections  76.630(c)  and  (d)(2)  and  76j635(a)(l)  and  (b)  provide  dut  a  Federal  ageacy  may  designate  a  central  receipt 
point  for  STATE-WIDE  AND  STATE  AGENCY-WIDE  cenificaUoos,  and  for  aotificatioa  of  crimiaal  drug  convicuons 
For  the  Deparonent  of  Health  aad  Human  Services,  the  central  receipt  poiat  is:  Division  of  GraaU  Maaagement  and 
Oversight,  Offfce  of  Management  and  Acquisition,  Department  of  Health  and  Human  Services,  Room  S17-D,  200 
Independence  Avenue.  S.W.,  Washington,  D.C  20201. 


OCMOF) 


MaytVW 


BlUJNQCOOe  418*-ai-C 
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Attachinent  E— Certification  Regarding 
Debannent,  Suspension,  and  Other 
Responsibility  Matters — Primary  Covered 
Transactions 

By  signing  and  submitting  this  proposal, 
the  applicant,  defined  as  the  primary 
participant  in  accordance  with  45  CFR  Part 
76,  certifies  to  the  best  of  iu  knowledge  and 
belief  that  it  and  its  {xincipals: 

(a)  are  not  presently  debarred,  suspended, 
proposed  for  debarment,  declared  ineligible, 
or  voluntarily  excluded  from  covered 
transactions  by  any  Federal  Department  or 
agency; 

(b)  have  not  within  a  3-year  period 
preceding  this  proposal  been  convicted  of  or 
had  a  civil  judgment  rendered  against  them 
for  commission  of  fraud  or  a  criminal  ofiense 
in  connection  with  obtaining,  attempting  to 
obtain,  or  performing  a  public  (Federal,  State, 
or  local]  transaction  or  contract  under  a 
public  transaction;  violation  of  Federal  or 
State  antitrust  statutes  or  commission  of 
embezzlement,  theft,  forgery,  bribery, 
falsification  or  destruction  of  records,  making 
folse  statements,  or  receiving  stolen  property; 

(c)  are  not  presently  indicted  or  otherwise 
criminally  or  civilly  charged  by  a 
governmental  entity  (Federal.  State  or  local) 
with  commission  of  any  of  the  offenses 
enumerated  in  paragraph  (1)  (b)  of  this 
certification;  and 

(d)  have  not  within  a  3-year  period 
preceding  this  application/proposal  had  one 
or  more  public  transactions  (Federal,  State,  or 
local]  terminated  for  cause  or  de&ult. 

The  inability  of  a  person  to  provide  the 
certification  required  above  will  not 
necessarily  result  in  denial  of  participation  in 
this  covered  transaction.  If  necessary,  the 
prospective  participant  shall  submit  an 
explanation  of  why  it  cannot  provide  the 
certification.  The  certification  or  explanation 
will  be  considered  in  connection  with  the 
[)e[>artment  of  Health  and  Human  Services 
(HHS)  determination  whether  to  enter  into 
this  transaction.  However,  foilure  of  the 
prospective  primary  participant  to  fiimish  a 
certification  or  an  explanation  shall 
disqualify  such  person  from  participation  in 
this  transaction. 

The  prospective  primary  participant  agrees 
that  by  submitting  this  proposal,  it  will 
include  the  clause  entitled  "Certification 
Regarding  Debarment,  Sus(>ension, 
Ineligibility,  and  Volimtary  Exclusion — 
Lower  Tier  Covered  Transaction,"  provided 
below  without  modification  in  all  lower  tier 


covered  transactions  and  in  all  solicitations 
for  lower  tier  covered  transactions. 

Certification  Regarding  Debarment, 
Suspension,  Ineligibility  and  Voluntary 
Exclusion — Lower  Tier  Covered  Transactions 
(To  Be  Supplied  to  Lower  Tier  Participants) 

By  signing  and  submitting  this  lower  tier 
proposal,  the  prospective  lower  tier 
participant,  as  defined  in  45  CFR  Part  76, 
certifies  to  the  best  of  its  knowledge  and 
belief  that  it  and  its  principals: 

(a]  are  not  presently  debarred,  suspended, 
proposed  for  debarment,  declared  ineligible, 
or  voluntarily  excluded  from  p>articip>ation  in 
this  transaction  by  any  federal  department  or 
agency. 

(b)  Where  the  prospective  lower  tier 
participant  is  unable  to  certify  to  any  of  the 
above,  such  prospective  p>articii>ant  shall 
attach  an  explanation  to  this  proposal. 

The  prospective  lower  tier  participant 
further  agrees  by  submitting  this  proposal 
that  it  will  include  this  clause  entitled 
"Certification  Regarding  Debarment, 
Susptension,  Ineligibility,  and  Voluntary 
Exclusion — Lower  Tier  Covered 
Transactions,  "without  modification  in  all 
lower  tier  covered  transactions  and  in  all 
solicitations  for  lower  tier  covered 
transactions. 

Attachment  F— Certification  Regarding  Anti- 
Lobbjring  Provisions 

Certification  for  Contracts,  Grants  Loans,  and 
Cooperative  Agreements 

The  undersigned  certifies,  to  the  best  of  his 
or  her  knowledge  and  belief,  that: 

(1)  No  Federal  appropriated  funds  have 
been  paid  or  will  be  paid,  by  or  on  behalf  of 
the  undersigned,  to  any  person  for 
influencing  or  attempting  to  influence  an 
officer  or  employee  of  any  agency,  a  Member 
of  Congress,  an  officer  or  employee  of 
Congress,  or  an  employee  of  a  Member  of 
Congress  in  connection  with  the  awarding  of 
any  Federal  contract,  the  making  of  any 
Federal  grant,  the  making  of  any  Federal 
loan,  the  entering  into  of  any  cooperative 
agreement,  and  the  extension,  continuation, 
renewal,  amendment,  or  modification  of  any 
Federal  contract,  grant,  loan,  or  cooperative 
agreement. 

(2)  If  any  funds  other  than  Federal 
appropriated  funds  have  been  p>aid  or  mil  be 
paid  to  any  person  for  influencing  or 
attempting  to  influence  an  officer  or 
employee  of  any  agency,  a  Member  of 
Congress,  an  officer  or  employee  of  Congress, 
or  an  employee  of  a  Member  of  Congress  in 


connection  with  this  Federal  contract,  grant, 
loan,  or  cooperative  agreement,  the 
undersigned  shall  complete  and  submit 
Standard  Form — LLL,  "Disclosure  Form  to 
Report  Lobbying,"  in  accordance  with  its 
instructions. 

(3)  The  undersigned  shall  require  that  the 
language  of  this  certification  be  included  in 
the  award  documents  for  all  subawards  at  all 
tiers  (including  subcontracts,  subgrants,  and 
contracts  under  grants,  loans,  and 
cooperative  agreements)  and  that  all 
subrecipients  shall  certify  and  disclose 
accordingly. 

This  certification  is  a  material 
representation  of  fact  upon  which  reliance 
was  placed  when  this  transaction  was  made 
or  entered  into.  Submission  of  this 
certification  is  a  prerequisite  for  making  or 
entering  into  this  transaction  imposed  by 
section  1352,  title  31,  U.S.  Code.  Any  person 
who  foils  to  file  the  required  certification 
shall  be  subject  to  a  civil  penalfy  of  not  less 
than  $10,000  and  not  more  than  SIOO.OOO  for 
each  such  failure. 

Statement  for  Loan  Guarantees  and  Loan 
Insurance 

The  underaigned  states,  to  the  best  of  his 
or  her  knowledge  and  belief,  that: 

If  any  funds  have  been  p)aid  or  will  be  paid 
to  any  person  for  influencing  or  attempting 
to  influence  an  officer  or  employee  of  any 
agency,  a  Member  of  Congress,  an  officer  or 
employee  of  Congress,  or  an  employee  of  a 
Member  of  Congress  in  connection  with  this 
commitment  providing  for  the  United  States 
to  insure  or  guarantee  a  loan,  the 
undersigned  shall  complete  and  submit 
Standard  Form — LLL,  "Disclosure  Form  to 
Report  Lobbying,"  in  accordance  with  its 
instructions. 

Submission  of  this  statement  is  a 
prerequisite  for  making  or  entering  into  this 
transaction  imposed  by  section  1352,  tiUe  31, 
U.S.  Code.  Any  person  who  bils  to  file  the 
required  statement  shall  be  subject  to  a  civil 
penalty  of  not  less  than  $10,000  and  not  more 
than  $100,000  for  each  such  failure. 

Signature 
fitie 


Organization 


Date 
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DISCLOSURE  OF  LOBBYING  ACTiVITIES 

Complete  this  fern  to  disdese  iebbying  sctiviticf  punuam  to  31  VS.C  1352 
(See  rrversc  tor  pufolic  tMirden  disdocurc.) 


1.    Type  of  Federal  AcUor 


D 


a.  contract 

b.  grant 

c  cooperative  afreemcnt 

d.  loan 

t-  loan  guarantee 

(.  loan  insurance 


X,     Slalui  o(  Podcral  Action: 

□  a.  bid/oHcr/application 
b.  initial  award 
tf  pott>award 


O    Mme 


rting  Entity: 

O    Subawardee 
Tmt 


Congrsiiieiial  DistricL  if  fcnown: 


&.     Federal  Dcpartmcol/Ageficy: 


t.     Federal  Action  Number,  if  known: 


X     RcpoclTypr 

□  a.  inhial  filing 
b.  matcfial  change 

year  __^^  Quarter 


date  of  last  rcpon 


S.     H  Reporting  Entity  in  No.  4  b  Subawrydit.  Enter  Name 
and  Address  of  r  ' 


District,  if  known: 


7.     Federal  Program 


CFDA  Number,  H  appiic^th: 


9.     Awrard 
S 


ff  S/IOWfl! 


10.  a.  Nantf  and  Address  o(  Lobbying  Entitv 

(it  indivdual,  lut  n*me,  firn  nvnt,  Miy. 


b.  Individuab  Per<ormin|  Service*  (v*dudtng  addreti  d 
dttitrtnt  from  No.  TOaT 
(Itst  namt,  fnt  nam*.  Mlh 


(tntef<  Cowimuiriax  StttttfsJ  V-Ul-A.  if  0>»<m»rY\ 


11.  Amount  ol  Payment  (checic  a/'  that  apply): 

S  _^____^_^^_  O  actual        O  planned 


12.  Form  of  Payment  (cf>»ck  all  that  applyi'- 

O    a.  cash 

0    b.  in-Jund;  specify:   nature  _^^^ 
value    


IX  Type  of  Payw^nt  tchedt  all  that  appfyt: 

O  a.  retairter 

O  b.  one-time  fee 

O  c  commission 

O  d.  contingent  fee 

O  c.  deterred 

O  f.  other  specify:  ^^___^^^_ 


14.  iriet  Description  of  Services  Performed  or  to  be  Performed  and  Dale<s)  of  Service,  including  officerUJ,  cmptorecttL 
or  Member^tl  conUcted.  fa*  Payment  Indicated  in  Hem  11: 


<«n«»  Cononuufon  Shft(tl  V-UX^A.  tl  w«e«iM>yi 


15.  ConimuatioR  Shect(s)  SF-IU*A  attached:         O  Yes 


O  No 


1( 


»r  Mit  II  u.iC 


Signalurr 


Print  Name 
Title:  


iCfffOAOVIC  NO^  , 


Date: 


Fcdcrrf  U*c  Oiriy; 


WUJNO  CODE  4184-01-C 


32534 


Federal  Register  /  Vol.  60,  No.  120  /  Thursday,  June  22,  1995  /  Notices 


Federal  Register  /  Vol.  60,  No.  120  /  Thursday,  June  22,  1995  /  Notices 


32555 


Cartification  Regardiiig  EnrinmaMiiUl 
TotMMSco  Smoka 

Public  Uw  103-227,  Part  C— 
Environmental  Tobacco  Smoke,  also  known 
as  tbe  Pro-Children  Act  of  1994  (Act). 
raquires  that  smoking  not  be  permitted  in  any 
portion  of  any  indoor  routinely  owned  or 
unaad  or  contracted  for  by  an  entity  and  used 
routinely  or  regularly  for  provision  of  health, 
day  care,  education,  or  library  services  to 
children  under  tbe  age  of  18,  if  the  services 
are  funded  by  Federal  programs  either 
directly  or  through  State  or  local 
gpvenmients,  by  Federal  grant,  contract,  loan, 
or  lotui  guarantee.  The  law  does  not  apply  to 
children's  services  provided  in  private 
residences,  faciliti'ts  funded  solely  by 
Medicare  or  Medicaid  funds,  and  portions  of 
facilities  used  for  inpatient  drug  or  alcohol 
treatment.  Failure  to  comply  with  the 
provisions  of  the  law  may  result  in  the 
imposition  of  a  civil  monetary  penalty  of  up 
to  $1000  per  day  and/or  the  imposition  of  an 
administrative  compliance  order  on  the 
responsible  entity. 

By  signing  and  submitting  this  application 
the  applicant/grantee  certifies  that  it  will 
comply  with  the  requirements  of  the  Act  The 
applicant/grantee  further  agrees  that  it  will 
require  the  language  of  this  certification  be 
included  in  any  subawards  which  contain 
provisions  for  the  children's  services  and  that 
all  subgrantees  shall  certify  accordingly. 

Attachment  G— ExecutiTe  Ordar  12372— 
State  Single  Points  of  Contact 

Arizona 

Mrs.  Janice  Dunn,  ATTN:  Arizona  State 
Clearinghouse,  3800  N.  Central  Avenue, 
14th  Floor,  Phoenix,  Arizona  85012, 
Telephone  (602)  280-1315 

Arlcansas 

Tracie  L  Copeland,  Manager,  State 
Qearinghouse,  Office  of  Intergovernmental 
Services,  Department  of  Finance  and 
Administration,  P.O.  Box  3278,  Little  Rock, 
Arkansas  72203,  Telephone  (501)  682- 
1074 

California 

Glenn  Stober,  Grants  Coordinator,  Office  of 
Planning  and  Research,  1400  Tenth  Street, 
Sacramento,  California  95814,  Telephone 
(916)  323-7480 

Delaware 

Ms.  Francine  Booth,  State  Single  Point  of 
Contact,  Executive  Department,  Thomas 
Collins  Building,  Dover,  Delaware  19903, 
Telephone  (302)  736-3326 

District  of  Columbia 

Rodney  T.  Hallman,  State  Single  Point  of 
Contact,  Office  of  Grants  Management  and 
Development,  717  14th  Street,  N.W.,  Suite 
500,  Washington,  DC  20005,  Telephone 
(202)  727-6551 

Florida 

Florida  State  Clearinghouse, 
Intergovernmental  A&irs  Policy  Unit, 
Executive  Office  of  the  Governor,  Office  of 
Planning  and  Budgeting,  The  Capitol, 
Tallahassee.  Florida  32399-0001, 
Telephone  (904)  486-8441 


Gewgia 

Mr.  Charles  H.  Badger.  Administrator, 
Georgia  State  Clearinghouse,  254 
Washington  Street.  S.W.,  Atlanta,  Georgia 
30334.  Telephone  (404)  656-3855 

Illinois 

Steve  Klokkenga,  State  Single  Point  of 
Contact,  Office  of  the  Governor,  107 
Stratton  Building,  Springfield,  Illinois 
62706,  Telephone  (217)  782-1671 

Indiana 

Jean  S.  Blackwell,  Budget  Director,  State 
Budget  Agency,  212  State  House, 
Indianapolis,  Indiana  46204,  Telephone 
(317)  232-5610 

Iowa 

Mr.  Steven  R.  McCann,  Division  of 
Community  Progress,  Iowa  Department  of 
Economic  Development,  200  East  Grand 
Avenue,  Des  Moines,  Iowa  50309, 
Telephone  (515)  281-3725 

Kentucky 

Ronald  W.  Cook,  Office  of  the  Governor, 
Department  of  Local  Government.  1024 
Capitol  Center  Drive,  Franldort,  Kentucky 
40601,  Telephone  (502)  564-2382 

Maine 

Ms.  Joyce  Benson,  State  Planning  Office, 
State  House  Station  f  38,  Augusta,  Maine 
04333,  Telephone  (207)  289-3261 

Maryland 

Ms.  Mary  Abrams,  Chief.  Maryland  State 
Clearinghouse,  Department  of  State 
Planning,  301  West  Preston  Street, 
Baltimore,  Maryland  21201-2365, 
Telephone  (301)  225-4490 

Massachusetts 

Karen  Arone,  State  Clearinghouse,  Executive 
Office  of  Communities  and  Development, 
100  Cambridge  Street,  Room  1803,  Boston, 
Massachusetts  02202,  Telephone  (617) 
727-7001 

Michigan 

Richard  S.  Pastula,  Director,  Michigan 
Department  of  Conunerce,  Lansing, 
Michigan  48909,  Telephone  (517)  373- 
7356 

Mississippi 

Ms.  Cathy  Mallette,  Clearinghouse  Officer, 
Office  of  Federal  Grant  Management  and 
Reporting,  301  West  Pearl  Street,  Jackson, 
Mississippi  39203,  Telephone  (601)  960- 
2174 

Missouri 

Ms.  Lois  Pohl,  Federal  Assistance 
Qearinghouse,  Office  of  Administration, 
P.O.  Box  809,  Room  430,  Truman  Building. 
Jefferson  City,  Missouri  65102,  Telephone 
(314)  751-4834 

Nevada 

Department  of  Adminsitration,  State 
Clearinghouse,  Capitol  Complex,  Carson 
City.  Nevada  89710,  Telephone  (702)  687- 
4065,  Attention:  Ron  Sparks, 
Clearinghouse  Coordinator 


New  Hampshire 

Mr.  jeBny  H.  Taylor,  Director,  New 
Hampshire  Office  of  State  Planning,  Attn: 
Intergovernmental  Review,  Process/James 
E.  Bieber,  2Vz  Beacon  Street,  Concord,  New 
Hampshire  03301,  Telephone  (603)  271- 
2155 

Sewfeney 

Gregory  W.  Adkins,  Acting  Director,  Division 
of  Community  Resources,  N.J.  Department 
of  Community  Affairs,  Trenton,  New  Jersey 
08625-0803,  Telephone  (609)  292-6613 
Please  direct  corresjxsndence  and 
questions  to:  Andrew  J.  Jaskolka.  State 
Review  Process,  Division  of  Community  ^ 
Resources,  CN  814.  Room  609,  Trenton,  New 
Jersey  08625-0803,  Telephone  (609)  292- 
9025. 

New  Mexico 

George  Elliott,  Deputy  Director.  State  Budget 
Division,  Room  190,  Bataan  Memorial 
Building,  Santa  Fe,  New  Mexico  87503, 
Telephone  (505)  827-3640,  FAX  (505)  827- 
3006 

New  York 

New  York  State  Clearinghouse,  Division  of 
the  Budget,  State  Capitol,  Albany,  New 
York  12224,  Telephone  (518)  474-1605 

North  Carolina 

Mrs.  Chrys  Baggett,  Director,  Office  of  the 
Secretary  of  Admin.,  N.C  State 
Clearin^ouse,  116  W.  Jones  Street, 
Raleigh,  North  Carolina  27603-6003, 
Telephone  (919)  733-7232 

North  Dakota 

N.D.  Single  Point  of  Contact,  Office  of 
Intergovernmental  Assistance,  Office  of 
Management  and  Budget.  600  East 
Boulevard  Avenue,  Bismarck,  North 
Dakota  58505-0170,  Telephone  (701)  224- 
2094 

Ohio 

Larry  Weaver,  State  Single  Point  of  Contact, 
State/Federal  Funds  Coordinator,  State 
Clearinghouse,  Office  of  Budget  and 
Management.  30  East  Broad  Street,  34th 
Floor,  Columbus,  Ohio  43266-0411, 
Telephone  (614)  46&-0698 

Rhode  Island 

Mr.  Daniel  W.  Varin,  Associate  Director, 
Statewide  Planning  Program,  Department 
of  Administration,  Division  of  Planning, 
265  Melrose  Street,  Providence,  Rhode 
Island  02907,  Telephone  (401)  277-2656 
Please  direct  correspondence  and 

questions  to:  Review  Coordinator,  Office  of 

Strategic  Planning 

South  Carolina 

Omeagia  Burgess,  State  Single  Point  of 
Contact,  Grant  Services,  Office  of  the 
Governor,  1205  Pendleton  Street,  Room 
477,  Columbia,  South  Carolina  29201, 
Telephone  (803)  734-0494 

Tennessee 

Mr.  Charles  Brown,  State  Single  Point  of 
Contact,  State  Planning  Office,  500 
Charlotte  Avenue,  309  John  Sevier 


Building.  Nashville,  Tennessee  37219, 
Telephone  (615)  741-1676 

Texas 

Mr.  Thomas  Adams,  Governor's  Office  of 
Budget  and  Planning,  P.O.  Box  12428. 
Austin,  Texas  78711,  Telephone  (512)  463- 
1778 

Utah 

Utah  State  Clearinghouse,  Office  of  Planning 
and  Budget,  ATTN:  Carolyn  Wright,  Room 
116  State  Capitol,  Salt  Lake  City,  Utih 
84114,  Telephone  (801)  536-1535 

Vermont 

Mr.  Bernard  D.  Johnson,  Assistant  Director, 
Office  of  Policy  Research  &  Coordination, 
Pavilion  Office  Building,  109  State  Street, 
Montpelier,  Vermont  05602,  Telephone 
(802)  828-3326 

West  Virginia 

Mr.  Fred  Cutlip,  Director,  Community 
Development  Division,  West  Virginia 
Development  Office,  Building  #6,  Room 
553,  Charleston,  West  Virginia  25305, 
Telephone  (304)  348-4010 

Wisconsin 

Mr.  William  C.  Carey,  Federal/State 
Relations,  Wisconsin  Department  of 
Administration,  101  South  Webstar  Street, 
P.O.  Box  7864,  Madison,  Wisconsin  53707, 
Telephone  (608)  266-0267 

Wyoming 

Sheryl  Jeffries,  State  Single  Point  of  Contact, 
Herschler  Building,  4th  Floor,  East  Wing, 
Cheyenne,  Wyoming  82002,  Telephone 
(307)  777-7574 

Guam 

Mr.  Michael  J.  Reidy,  Director,  Bureau  of 
Budget  and  Management  Research,  Office 
of  the  Governor,  P.O.  Box  2950,  Agana, 
Guam  96910,  Telephone  (671)  472-2285 

Northern  Mariana  Islands 

State  Single  Point  of  Contact,  Planning  and 
Budget  Office,  Office  of  the  Governor, 
Saipan,  CM,  Northern  Mariana  Islands 
96950 

Puerto  Rico 

Norma  Burgos/Jose  H.  Caro,  Chairman/ 
Director,  Puerto  Rico  Planning  Board, 
Minillas  Government  Center,  P.O.  Box 
41119,  San  Juan,  Puerto  Rico  00940-9985, 
Telephone  (809)  727-4444 

Virgin  Islands 

Jose  L  George,  Director,  Office  of 
Management  and  Budget,  #41  Norregade 
Emancipation  Garden  Station,  Second 
Floor,  ^nt  Thomas,  Virgin  Islands  00802 
Please  direct  corresp>ondence  to:  Linda 

Qarke,  Telephone  (809)  774-0750. 

Attachment  H,  DHHS  Regulations 
Applicable  to  Grants 

The  following  DHHS  regulations  apply  to 
all  applicants/grantees  under  the  Training 
and  Technical  Assistance  Program 

Title  45  of  the  Code  of  Federal  Regulations: 

Part  16 — Procedures  of  the  Departmental 
Grant  Appeals  Board 


Part  74 — Administration  of  Grants  (non- 
governmental) 
PaJrt  74 — ^Administration  of  Grants  (state  and 

local  governments  and  Indian  Tribal 

affiliates): 
Sections  74.62(a)    Non-Federal  Audits 
74.173    Hospitals 

74.174(b)    Other  Non-profit  Organizations 
74.304    Final  Decisions  in  Disputes 
74.710    Real  Property,  Equipment  and 

Supplies 
74.715    General  Program  Income 
Part  75 — Informal  Grant  Appeal  Procedures 
Part  76 — Debarment  and  Suspension  form 

Eligibility  for  Financial  Assistance 
Subpart — Drug  Free  Workplace  Requirements 
Part  80 — Non-discrimination    Under 

Programs  Receiving  Federal  Assistance 

through  the  Department  of  Health  and 

Human  Services 
Effectuation  of  Title  VI  of  the  Qvil  RighU  Act 

of  1964 
Part  81 — Practice  and  Procedures  for 

Hearings  Under  Part  80  of  this  Title 
Part  84 — Non-discrimination  on  the  Basis  of 

Handicap  in  Programs 
Part  86 — Nondiscrimination  on  the  basis  of 

sex  in  the  admission  of  individuals  to 

training  programs 
Part  91 — i^lon-discrimlnation  on  the  Basis  of 

Age  in  Health  and  Human  Services 

Programs  or  Activities  Receiving  Federal 

Financial  Assistance 
Part  92 — Uniform  Administrative 

Requirements  for  Grants  and  Cooperative . 

Agreements  to  States  and  Local 

Governments  {Federal  Register,  March  11, 

1988) 
Part  93— New  Restrictions  on  Lobbying 
Part  100 — Intergovernmental  Review  of 

Def>artment  of  Health  and  Human  Services 

Programs  and  Activities 

Attachment  I,  Checklist  for  Use  in 
Submitting  OCS  Grant  Applications 
(Optical) 

The  application  should  contain: 

1.  A  completed,  signed  SF-424, 
"Application  for  Federal  Assistance".  The 
letter  and  number  code  for  the  Sub-Priority 
Areas,  located  in  Part  B  of  this  Program 
Aimouncement  should  be  in  the  lower  right- 
hand  comer  of  the  p>age; 

2.  A  completed  "Budget  Information-Non- 
Construction"  Form  (SF-424A); 

3..  A  signed  "Assurances-Non- 
Construction"  Form  (SF-424A); 

4.  A  Project  Abstract  describing  the 
proposal  in  200  words  or  less; 

5.  A  Project  Narrative  beginning  with  a 
Table  of  Contents  that  describes  the  project 
in  the  following  order 

(a)  Need  for  Assistance 

(b)  Work  Program 

(c)  Significiant  and  Beneficial  Impact 

(e)  Evidence  of  Significant  Collaboration 

(f)  Ability  of  Applicant  to  Perform 

6.  Appendices  including  proof  of  non- 
profit status.  Single  Points  of  Contact 
comments  (where  applicable),  resumes: 

7.  A  signed  copy  of " "Certification 
Regarding  Anti-Lobbying  Activities; 

8.  A  completed  "Disclosures  of  Lobbying 
Activities",  if  appropriate;  and 

9.  A  self-addressed  mailing  label  which 
can  be  affixed  to  a  postcard  to  acknowledge 
receipt  of  application. 


The  applicant  should  not  exceed  a  total  of 
30  pages.  It  should  include  one  original  and 
four  identical  copies,  printed  on  white  8*<^  by 
11  inch  paper,  two  hole  punched  at  the  top 
center  and  fastened  sep)arateiy  with  a 
compressor  slide  pepwr  fastener  or  a  binder 
clip. 

The  applicant  must  be  aware  that  in 
signing  and  submitting  the  application  for 
this  award,  it  is  certifying  that  it  will  comply 
with  the  Federal  requirements  concerning  the 
drug-free  workplace  and  debarment 
regulations  set  forth  in  Attachments  D  and  E. 
IFR  Doc.  95-15325  Filed  6-21-95;  8:45  am] 
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Offic*  of  the  Secretary 

Hndings  of  Sctentlfic  Misconduct 

AQENCr.  Office  of  the  Secretary,  HHS. 
action:  Notice. 

summary:  Notice  is  hereby  given  that 
the  Office  of  Research  Integrity  (ORI) 
has  made  final  findings  of  scientific 
misconduct  in  the  following  case: 

Gloria  Clayton,  R.N.,  Ed.D.,  Medical 
CoUege  of  Georgia:  The  Division  of 
Research  Investigations  (DRI)  of  the 
Office  of  Research  Integrity  (ORI) 
reviewed  an  investigation  report, 
forwarded  by  the  Medical  College  of 
Georgia,  into  possible  scientific 
misconduct  on  the  part  of  Gloria 
Clayton,  R.N.,  Ed.D.,  Professor  of  Adult 
Nursing  at  the  Medical  CoUege  of 
Georgia.  ORI  foimd  that  Dr.  Clayton 
fabricated  the  existence  of  subjects  and 
associated  data  under  a  subcontract 
with  the  Gerontology  Center  at  the 
University  of  Georgia  for  research 
entitled  "Adaptation  and  Mental  Health 
of  the  Oldest  Old,"  supported  by  the 
National  Institute  of  Mental  Health.  Dr. 
Clayton,  who  has  admitted  this 
fabrication,  has  accepted  the  ORI 
findings  and  agreed  to  a  Voluntary 
Exclusion  Agreement.  Under  the 
Agreement,  Dr.  Clajrton  is  not  eUgible  to 
apply  for  or  receive  any  Federal  grant  or 
contract  funds  or  to  serve  on  any  Public 
Health  Service  Advisory  Committee, 
Board  or  peer  review  committee  for  a 
three-year  period  beginning  May  25, 
1995.  In  addition.  Dr.  Clayton  has 
agreed  to  cooperate  with  the  University 
of  Georgia  and  the  Medical  College  of 
Georgia  in  the  submission  of  letters  of 
correction  to  appropriate  journals  for 
publications  shown  to  contain  the 
fabricated  data. 

FOR  FURTHER  INFORMATION,  CONTACT: 
Director,  Division  of  Research 


/* 
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Investigations.  Office  of  Research 

Integrity.  301-443-5330. 

Lyfe  W.  BivsH,  Diracter, 

Office  of  Research  Inteffity. 

[FR  Doc.  95-15238  Filed  6-21-95;  8:45  ami 
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PUONC  MtW^K  SOOflCV 

Centars  for  DtoeMS  Conftol  and 
Prevention  Statement  of  Organlialion, 
Functions,  and  DeiogaMons  of 
Aultwrtty 

''     Part  H.  Chapter  HC  (Centers  for 
Disease  Control  and  Prevention)  of  the 
Statement  of  Organization.  Functions, 
and  Delegations  of  Authority  of  the 
Department  of  Health  and  Human 
Services  (45  FR  67772-67776.  dated 
October  14. 1960.  and  corrected  at  45  FR 
69296,  October  20.  1960.  as  amended 
most  recently  at  59  FR  62406-62407. 
dated  December  5. 1994)  is  amended  to 
reflect  the  transfer  of  quarantine 
activities  within  the  Centers  for  Disease 
Control  and  Prevention  (CIX!)  from  the 
National  Center  for  Prevention  Services 
(NCPS)  to  the  ^4ationa]  Center  for 
Infectious  Diseases  (NOD). 

Revise  the  functional  statement  for 
the  National  Center  for  Prevention 
Services  (HCM)  as  follows: 

Delete  item  (8)  in  its  entirety  and 
renumber  the  remaining  items 
accordingly. 

Following  the  functional  statement  for 
the  Division  of  STD/HIV  Prevention 
(HCM4).  delete  in  its  entirety  the  title 
and  functional  statement  for  the 
Division  of  Quarantine  (HCM5). 

Following  the  functional  statement  for 
the  Office  of  Program  Resources 
(HCR14).  National  Center  for  Infectious 
Diseases  (HCR).  insert  the  following: 
Division  of  Quarantine  (HCR2).  (1) 
Administers  a  national  quarantine 
program  to  protect  the  United  States 
against  the  introduction  of  diseases  from 
foreign  countries;  (2)  administers  an 
overseas  program  for  the  medical 
examination  of  immigrants  and  others 
with  excludable  health  conditions  that 
would  impose  an  economic  burden  on 
pubUc  health  and  hospital  fociUties;  (3) 
maintains  Uaison  with  and  provides 
information  on  quarantine  matters  to 
other  Federal  agencies.  State,  and  local 
health  departments,  and  interested 
industries;  (4)  provides  Uaison  with 
international  luMhh  organizations,  such 
as  the  Pan  American  Health 
Organization  and  the  World  Health 
Organization,  and  participates  in  the 
development  of  international 
agreements  affecting  quarantine;  (5) 
conducts  studies  to  provide  new 
information  about  health  hazards 


abroad,  measures  for  their  prevention, 
and  the  potential  threat  of  disease 
introduction  into  the  United  States;  and 
(6)  provides  logistic  support  to  other 
programs  of  the  Centers  for  Disease 
Control  and  Prevention  in  the 
distribution  of  requested  biologicals. 

Office  of  the  Director  (HCR21).  (1) 
Manages,  directs,  and  coordinates  the 
activities  of  the  Division;  (2)  provides 
leadership  in  development  of  Division 
policy,  program  planning, 
implementation,  and  evaluation;  (3) 
identihes  needs  and  resources  for  new 
initiatives  and  assigns  responsibiUties 
for  their  development;  (4)  coordinates 
Uaison  with  other  Federal  agencies. 
State,  and  local  health  departments,  and 
interested  industries;  (5)  coordinates 
Uaison  with  international  health 
organizations;  (6)  provides 
administrative,  fiscal  management, 
information,  and  computer  support  and 
data  management  services  to  the 
Division. 

Program  Operations  Branch  (HCR22). 
(1)  Develops,  reviews,  and  evaluates 
operations  in  the  United  States  and 
abroad  involving  inspection  of  persons, 
conveyances,  airports,  seaports,  and 
importations;  (2)  c<Hiducts  a  continuing 
review  of  operations  to  assure  the  most 
efliective  application  of  epidemiologic 
data  on  quarantinable  and  specified 
other  disease  prevalences;  (3)  reviews 
and  evaluates  field  inspectional 
operations,  plans  and  develops  staffing 
studies  and  procedures,  and  launches 
new  programs  and  refocuses  activities 
as  necessary;  (4)  provides  training  and 
general  supervision  of  field  staff  in  the 
technical,  management,  and 
administrative  facets  of  quarantine 
operations;  (5)  works  cooperatively  and 
in  concert  with  other  Federal  agencies  at 
^ome  and  abroad  in  connection  with 
improving  and  implementing  new 
inspectional  activities  at  ports  of  entry; 
(6)  provides  coordijiation  and  liaison 
with  State  and  local  health  departments 
in  all  activities  affecting  the  possible 
transmission  and  spread  of 
quarantinable  diseases;  (7)  coordinates 
and  provides  immunization  data  and 
advice  on  health  precautions  for 
international  travel,  and  develops  and 
issues  vaccination  documents  and 
vaUdation  stamps  in  accordance  with 
the  International  Heakh  Regulations. 

Travelers- Health  SecUon  (HCR222). 
(1)  Directs  and  coordinates  the 
collection,  analysis,  and  dissemination 
of  data  on  worldMnde  quarantinable  and 
other  communicable  diseases;  (2) 
develops,  implements,  and  maintains 
systems  to  provide  immunization  data 
and  advice  on  health  precautions  for 
international  travel;  (3)  develops  and 
issues  vaccination  documents  and 


vaUdation  stamps  in  accordance  with 
the  IntemaUonal  Health  Regulations;  (4) 
notifies  the  World  Health  Organization 
of  the  incidence  of  quarantinable 
diseases  in  the  United  States  as  required 
by  the  Intwnational  Health  Regulations; 
(5)  maintains  Uaison  with  State  and 
local  health  authorities,  the  travel 
industry,  the  World  Health 
Organization,  and  other  interested 
organizations. 

Quarantine  Section  (HCR223).  (1) 
Performs  quarantine  inspections  and 
medical  inspections  of  aliens  through 
staff  at  quarantine  stations  located  at 
major  ports  of  entry;  (2)  provides 
logistic  support  to  other  programs  of  the 
Centers  for  Disease  Control  and 
Prevention  in  the  distribution  of 
requested  biologicals;  (3)  initiates 
surveillance  and  other  health  control 
measures  at  sea.  air.  and  land  ports  of 
entry  to  the  United  States  and  its 
possessions. 

Medical  Screening  and  Health 
Assessment  Branch  (HCR23).  (1) 
Develops,  reviews,  and  evaluates 
operations  in  the  United  States  and 
abroad  involving  the  administration  of 
alien  medical  examination  activities;  (2) 
conducts  a  continuing  review  of 
medical  screening  procedures  to  assure 
the  most  effective  appUcation  of  current 
medical  practices;  (3)  plans  and 
develops  staffing  studies  and 
procedures,  and  launches  new  programs 
and  refocxises  activities  as  necessary;  (4) 
provides  training  to  field  staff  and 
general  supervision  of  field  staff 
assigned  to  the  Branch  in  the  technical, 
managerial,  and  administrative  facets  of 
aUen  medical  examuiation  operations; 
(5)  works  cooperatively  and  in  concert 
with  other  Federal  and  international 
agencies,  voluntary  agencies,  and 
foreign  governments,  both  in  the  United 
States  and  abroad,  in  efficientiy 
administering  the  alien  medical 
screening  program;  (6)  provides 
coordination  and  Uaison  with  State  and 
local  health  departments  on  the 
foUowup  of  aliens  with  serious  disease 
and  mental  problems;  (7)  administers  a 
grant  program  to  assist  States  in  carrying 
out  health  assessments  of  refugees. 

Medical  Screening  Section  (HCR232). 
(1)  Administers  and  monitors  activities 
related  to  the  overseas  and  domestic 
medical  examinations  of  aUens. 
including  preparation.  pubUcation.  and 
distribution  of  manuals  for  examining 
physicians;  (2)  establishes  and 
maintains  procediues  to  process 
requests  for  waivers  of  excludable 
medical  conditions;  (3)  establishes, 
maintains,  and  evaluates  alien  medical 
inspection  and  notification  procedures 
at  ports-of-entry;  (4)  provides  training 
and  general  supervision  of  field  staff 


assigned  to  the  Section;  (5)  convenes 
boards  of  medical  officers  to  reexamine 
aUens.  when  necessary. 

Health  Assessment  Section  (HCR233). 
(1)  Administers  a  grant  program  for  the 
health  assessment  of  rehigees,  including 
the  development.  pubUcation.  and 
distribution  of  manuals  for  examining 
physicians,  pubUc  health  personnel, 
and  others  involved  in  refiigee 
resettlement;  (2)  reviews  and  evaluates 
the  efficiency  and  effectiveness  of 
domestic  followup  of  notifiable  diseases 
and  conditions  for  aUens  with 
tuberculosis  or  Hansen's  disease,  and 
aliens  requiring  evaluation  for  mental 
conditions;  (3)  provides  training  and 
general  supervision  of  field  staff 
assigned  to  the  Section;  (4)  coordinates 
activities  related  to  foUowup  with  State 
and  local  health  departments. 

Effective  Date:  June  7. 1995. 
Donna  E.  Shalala, 
Secretaiy. 
[FR  Doc.  95-15245  Filed  6-21-95;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Administration 

[Doctat  No.  N-05-3855;  FR-3843-N-02] 

Sut>mi8Sion  of  Proposed  Information 
Collection  to  0MB 

agency:  Office  of  Administration,  HUD. 
action:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 


Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  The  Department  is 
soUdting  pubUc  comments  on  the 
subject  proposal. 

AOOftESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  must  be 
received  within  thirty  (30)  days  from  the 
date  of  this  Notice.  Comments  should 
refer  to  the  proposal  by  name  and 
should  be  sent  to:  Joseph  F.  Lackey,  Jr., 
OMB  Desk  Officer.  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

FOR  FURTHER  MFORMATION  CONTACT: 
Kay  F.  Weaver.  Reports  Management 
Officer.  Department  of  Housing  and 
Urban  Envelopment,  451  7th  Street. 
Southwest.  Washington.  DC  20410, 
telephone  (202)  708-0050.  This  is  not  a 
toU-free  number.  Copies  of  the  proposed 
forms  and  other  available  docimients 
sulmiitted  to  OMB  may  be  obtained 
from  Ms.  Weaver. 

SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  coUection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notice  Usts  the  following 
information:  (1)  The  title  of  the 
information  coUection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  tfa«  description  of  the 
need  for  the  information  and  its 
proposed  use;  (4)  the  agency  form 
number,  if  appUcable;  (5)  what  members 
of  the  pubUc  will  be  affected  by  the 
proposal;  (6)  an  estimate  of  the  total 


number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response:  (7) 
whether  the  proposal  is  new  or  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (8)  the  names  and  telephone 
niunbers  of  an  agency  official  familiar 
with  the  proposal  and  of  tUe  OMB  Desk 
Officer  for  the  Department 

Authority:  Section  3507  of  the  Paperworic 
Reduction  Act,  44  U.S.C  3507;  Section  7(d) 
of  the  D^MTtment  of  Housing  and  Uriwn 
Development  Act.  42  U.S.C.  3535(d). 

Dated:  June  13, 1995. 

David  S.  Cristy. 

Director,  Information  Resources,  Management 
Policy  and  Management  Division . 

Notice  of  Sulmianon  of  Propoaed 
Infiormation  CoUection  to  OMB 

Proposal:  Community  Development 
Worin  Study  Program  (FR-3843) 

Office:  PoUcy  Development  and 
Research 

Description  of  the  Need  for  the 
Infonnation  and  its  Proposed  Use:  The 
data  is  essential  to  help  assure  that  the 
grantee  institutions  monitor  and  guide 
funded  students  and  their  work 
placement  agencies.  The  information 
will  be  used  to  make  siue  that  students 
progress  academically  and  develop  their 
professional  career  potential  in 
community  development  or  a  related 
field. 

Form  Number:  None. 

Respondents:  Not-For-Profit 
Institutions  and  State,  and  Local,  or 
Tribal  Government. 

Reporting  Burden: 


Number  of  re- 
spondents 


Frequency  o( 
response 


Hours  per      ^ 


Burden 
hours 


AppUcation  

Quarterty/Semester 

Final  Report «., 

Recordkeeping  


75 
30 
30 
30 


ao 

6 
8 
5 


1,500 
180 
240 
150 


Total  Estimated  Burden  Hours:  2,070. 

Status:  New. 

Contact:  )ohn  J.  Hartung,  HUD,  (202) 
708-1537;  Joseph  F.  Lackey.  Jr.,  OMB. 
(202)  395-7316. 

Dated:  )une  13. 1995. 
[FR  Doc.  95-15248  Filed  6-21-95;  8:45  am] 
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[Docket  No.  FR-3917-N-03] 

Suismission  of  Proposed  Infonnation 
Collection  to  OMB 

agency:  Office  of  Administration.  HUD. 


action:  Notice. 


SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  must  be 
received  within  thirty  (30)  days  from  the 
date  of  this  Notice.  Comments  should 
refer  to  the  proposal  by  name  and 


should  be  sent  to:  Joseph  F.  Lackey,  Jr., 
OMB  Desk  Officer.  Office  of 
Management  and  Budget.  New 
Executive  Office  Building.  Washington, 
DC  20503. 

FOR  FURTHER  MFORMATION  CONTACT: 

ICay  F.  Weaver,  Reports  Management 
Officer.  Department  of  Housing  and 
Urban  Development.  451  7th  Street. 
Southwest.  Washington,  DC  20410. 
telephone  (202)  708-0050.  This  is  not  a 
toU-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Ms.  Weaver. 
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SUPPLEMENTARY  INFOAMATION:  The 

Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  0MB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notice  lists  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information:  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use;  (4)  the  agency  form 
number,  if  applicable;  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal;  (6)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (7) 


whether  the  proposal  is  new  or  an 
extension,  reinstatement,  or  revision-  of 
an  information  collection  requirement; 
and  (8)  the  names  and  telephone 
niunbers  of  an  agency  official  famihar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act,  44  U.S.C  3507;  Section  7(d) 
of  the  Department  of  Housing  and  Urban 
Development  Act,  42  U.S.C.  3535(d). 

Dated:  June  13, 1995. 
David  S.  Critty, 

Director,  Information  Resources  ^^anageIne^t 
Policy  and  Management  Division. 

Notice  of  Submission  of  Proposed 
Information  Collection  to  ONfB 

Proposal:  Personal  Financial  and 
Credit  Statement. 


Office:  Housing 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use:  The 
information  is  submitted  with  the  initial 
appUcation  for  mortgage  insurance  of  a 
project.  The  form  is  used  by  HUD  to 
determine  whether  the  sponsor  will  be 
able  to  develop  a  successful  project  and 
have  the  resources  to  complete  the 
project. 

Form  Number:  HUD-92417. 

Respondents:  Individuals  or 
Households  and  the  Federal 
Government. 

Reporting  Burden: 


Nunnber  of  re- 
spondents 


Frequency  of 
response 


Hours  per      ^       Burden 
response       *        hours 


HUD-92417 


8,000 


64,000 


Total  Estimated  Burden  Hours: 
64.000. 

Status:  Extension,  no  changes. 

Contact:  Wendy  Carter,  HUD,  (202) 
708-0283,  Joseph  F.  Lackey,  Jr.,  OMB. 
(202) 395-7316. 

Datedr)unel3, 1995. 
IFR  Doc  95-15249  Filed  6-21-95;  8:45  am) 
■UJNQ  COOC  4210-01-M 

[Doctot  No.  PR-d917-M-02] 

Submission  of  Proposed  lnformatioi> 
Collection  U>  OMB 

agency:  Office  of  Administration,  HUD. 
action:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  must  be 
received  within  thirty  (30)  days  from  the 
date  of  this  Notice.  Comments  should 
refer  to  the  proposal  by  name  and 
should  be  sent  to:  Joseph  F.  Lackey,  Jr.. 
OMB  Desk  Officer,  Office  of 
Management  and  Budget.  New 


Executive  Office  Building.  Washington, 
DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kay  F.  Weaver,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street, 
Southwest.  Washington,  DC  20410, 
telephone  (202)  708-0050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  docviments 
submitted  to  OMB  may  be  obtained 
from  Ms.  Weaver. 
SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notice  lists  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use;  (4)  the  agency  form 
number,  if  applicable;  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal;  (6)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (7) 
whether  the  proposal  is  new  or  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 


and  (8)  the  names  and  telephone 
numbers  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act.  44  U.S.C  3507;  Section  7(d) 
of  the  Department  of  Housing  and  Urban 
Development  Act,  42  U.S.C  3535(d). 

Dated:  June  13, 1995. 
David  S.  Cristy, 

Director,  Information  Resources  Management 
Policy  and  Management  Division. 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Proposal:  PHA-Owned  or  Leased 
Projects;  Maintenance  and  Operation; 
Tenant  Allowances  for  UtiUties. 

Office:  Public  and  Indian  Hoiising. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use: 
Housing  Authorities  (HAs)  are  required 
to  maintain  records  on  criteria  and 
procedures  used  in  establishing  tenant 
allowances  for  utilities.  HUD  requires 
HAs  to  maintain  records  to  doctmient 
how  allowances  were  determined  to 
reflect  reasonable  utihties  amoimts  for 
tenants. 

Form  Number:  None. 

Respondents:  State,  Local  or  Tribal 
Government  and  Not-For-Profit 
Institutions. 

Reporting  Burden: 


Numtjer  of  re- 
sporvjents 


Frequency  of 
response 


Hours  per 
resporise 


Burden 
hours 


Recordkeeping 


3.400 


1 


13.600 
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StaMs:  Extension  with  changes.  Two  economically  recoverable  coal  [CA  940  6700-00;  CACA.  357iq 

Cbntart.- William  C.  Thorson,  HUD,  beds,  the  Gilson  Seam  and  the  Rock  , ^"— _i_^_^  xjui 

(202)  708-4703;  Joseph  F.Uckey.  Jr..  Canyon  Seam,  are  found  in  this  tract.  S2!!KVr.»^^S^JI!u2!S. 

OMB.  (202)  395-7316.  The  seams  average  between  6.8  to  7.8  opjwnBJnny  Tor  puwic  ■■ewmg. 

Dated:  June  13. 1995.  feet  in  thickness.  The  tract  contains  an  *^ 

IFR  Doc  95-15250  Filed  fr-21-95-  8  45  am]  estimated  12,700,000  tons  of  recoverable  AGENCY:  Bureau  of  Land  Management, 

MUMQ  COM  42i»^-M  hi^  voUtlle  C  bitvuninous  coal.  The  Interior. 

estimated  coal  quality  using  weighted  actkM:  Notice. 

^  average  of  samples  on  an  as-received  '- '■ 

BADT«aeMTrke-ruEiMTCDmB.  basis  is:  SUMMARY:  The  Btueau  of  Land 

DEPARTMENT  OF  THE  INTERIOR'  ^^^^^  ^  ^^,434  BTU/lb.;  Management  proposes  to  withdraw 

niimii  nf  I  nnri  linnnnnmant  3.4  to  4.1  - Percent  moisture:  1,236.31  acres  of  National  Forest  System 

Buraw  wf  t-wiviwiiuuwiNnit  ^  ^ Percent  sulphur.  land  in  Mariposa  County  to  protect  the 

[UTU-0963$]  '  10.0toia7  Percent  ash;  Jordan  Creek  Bower  Cave  Special 

48.6  to  4B.4  Percent  fixed  carbon;  Interest  Area.  This  notice  cloees  the 

Notice  of  Coal  Loaae  Offering  tiy  36.9  to  37.4 Peicent  volatile  mat-  land  for  up  to  2  yeus  from  mining.  The 

Soolod  Bid  tar.  land  will  remain  op«i  to  minml 

.^.^^^  o  »T     jv# -«.  .  J  leasing  and  the  Materials  Act  of  1947. 

AOOICV:  Bureau  of  Land  Managemfflit.  rental  AND  ROYALTY:  A  lease  issued  as  JTIZr^        _.       j ^.t^.. 

ACTION!  Notice  of  Competitive  Coal  payment  of  an  annual  rate  of  $3.00  per  ^^^^^2^19^      n»ceivea  oy 

Lease  Sale.  acre  and  a  royalty  payable  to  the  United         P  '      ^'  „.»,,-,» 

— — ;^ states  of  12.5  percent  ofthe  value  of  *'*!'^^  J^^?^^' '  ^^  J^J 

summary:  Notice  is  heieoy  given  that  coal  mined  by  surface  methods,  andS  931),  Federal  Buildmg,  Room  E-2845. 

certain  coal  resource*  in  laiids  percent  of  the  value  of  coal  mined  by  ???°  ^^L^f  y;  !f f^*°*°' 

hereinafter  desoibed  m  Carbon  County,  (j^derground  methods.  The  value  of  coal  Cahfomia  95825-1889. 

Utah,  will  be  ofered  by  competitive  ^j^^^  ^e  determined  in  accordance  with  FOR  FURTHER  MKMMATION  CONTACT: 

lease  by  sealed  bid  of  $100.00  per  acre  gjj^  Manual  3070  I>iiane  Marti,  BLM  California  State 

or  more  to  the  qualified  bidder  Office,  916-^79-2858.  or  Bill  Ferrell, 

submitting  the  highest  bonus  bid  m  NOnCE  OF  avajlabhjty:  Bidding  Stanislaus  National  Forest.  Forest 

accordance  with  the  provisions  of  the  instructions  are  included  in  the  Detailed  Service,  209-532-3671,  extensioo320. 

Mineral  Leasing  Act  of  1920.  as  Statement  of  Lease  Sale  A  copy  of  the  suppi^mehtary  lNTORMATK)N:-On  April 

amended  (41  Stat  437).  However,  no  b,d  detailed  statement  and  the  proposed  ^ggg  ^^  Stanislaus  National  Forest. 

wiU  be  accepted  for  ]ess  than  fmr  coalleaseavailableby  maUat  the  p,,^  gervice.  filed  an  appUcation  to 

morlcet  va7ue  as  determmed  by  the  Bureau  of  Land  Management.  UtetyState  ^^jij^raw  the  following  dmcribed 

authorized  officer  A  company  or  -Office.  324  South  State  Stieet.  Suite  301.  National  Forest  System  land  from 

individual  is  Umited  to  one  sealed  bid.  Salt  Lake  Qty .  Utah  841 1 1-2303  or  in  location  and  enfay  under  the  United 

If  a  company  or  individual  submits  two  the  PubUc  Room  (Room  400).  All  case  gtates  mining  laws  (30  U.S.C.  Ch.  2). 

or  more  sealed  bids  for  this  tract.  aU  of  fiu,  documents  and  written  comments  g^bject  to  valid  existing  rights: 

the  company  t  or  individual  •  bids  will  submitted  by  the  pubUc  on  Fair  Market 

be  rejected.  Value  or  royalty  rates,  except  those  MohjH  DiaWo  Maridiaii 

DATES:  The  lease  sale  will  be  held  in  the  portions  identified  as  proprietary  by  the  T.  2  S..  R.  17  B.. 

State  of  Utah.  Division  of  Community  commentator  and  meeting  exemptions  Sec  13.  SWV4.  S'/iOTViSWV.,  BViSBV.. 

and  Economic  Development  Conference  stated  in  the  Freedom  of  hiformation  s^*  vi^nwv^\V%  *lSv^  NVi 

Room,  324  South  State  Street.  Suite  501,  Act,  are  available  for  pubUc  inspection  SBV4SWV4  SE'ASE'ASW'/.  S'/iSBVv 

Salt  Lake  City,  Utah,  at  1:00  p.m.  on  in  the  Public  Room  (Room  400)  of  the  sec  15,  SEV4NBV4,  SW'ANE'/iNE'A,  SEVi 

Wednesday,  July  19, 1995.  At  that  time.  Bureau  of  Land  Management  NWV4NE1/4.  B'ASW^aNE^a,  NEV4NP/4 

the  sealed  bids  will  be  opened  and  read.     g^PPL aiaiTARY  imformatkjh- The  SEv*: 

No  bids  received  after  lO.iX)  ajn..  supplei^art  information.  » oe  Sec  23.  lots  1  and  5.  and  a  portion  of  MC 

Wednesday.  July  19.  1995.  will  be  unleased  coal  in  this  tract  is  mcluded  m  21O8: 

considered  Proposed  Legislation  ated  as  the   Utah         Sec  24.N'/ioflot  l.N'/iNE'A.NE'ANWV*, 

^..  ««««»c».  -m.-  ^«-i  « ^  »« iw.       PubUc  Lands  Management  Act  of  1995"  E'-^WV«SWV4.  SE'aSPa.  E'/iNE"/* 

COAL  OFFERED^  Tlie  coal  resoiuces  to  be      ^^^^^^^     ^  Designation  of  BLM  SEV4.  B'^EV4NEV4.  NWV4SEV4NBV4: 

offered  consist  of  all  ;«coverable  wUdem«S  Land  in  Utah.  Provisions  of      T.  2  S..  R.  18  B.. 

reserves  available  m  the  followring  th«  Prono«»d  Art  call  for  the  exchanae  Sec  18.  lot  3; 

described  lands  located  in  Carbon  S  c!r/°  h  Fof  .S  inrfrTn^^^t^fnf        Sec  19.  lots  l-l  inclusive.  S'ANEV4SWV4. 

County.  Utah,  approximately  9  miles  ^^'^^/e^fJ^Si  ^ ^ ll^il  c^  N^^WV4SBV4.  SV^V4SB'/4.  SBV4 

northeast  of  WelUngton.  Utah:  ^  rTfu  1  ^^  1.  w       "^'^f*^  *L  SPA; 

X  4 ,  c   o  4 ,  c   CI  kT I  IK.K  ^^  f^^^^^  ^^™®^^  ^°'  acquisition  by  gee  20.  S'/.SWV4SWV4:  and 

1.13  5..  K.  11  B..:>uyi.utan  the  State.  Consummation  of  the  Sec  29.  N'/iNWV.,  NWV4NEV4,  N'/iSEV4 

^e  klSk  oL  on  Etedf  exchange  under  the  Proposed  Act  may.  NWV4. 

Sec  10  E2E2-  "*  ^®  ftiture.  allow  for  the  State  of  Utah         The  area  described  contains  approximately 

Sec!ll!aU-    '  to  succeed  to  some  or  all  of  the  United        1, 236.31  acres  in  Mariposa  County. 

Sec!  12!  W2W2:  States  interest  in  this  tiect.  j^^  purpose  of  the  proposed 

Sec.  13,  W2Nrw  SE>m  SW;  DougUs  M.  Ko«*.  withdrawal  is  to  protect  the  Jordan 

SlSNENE  Acting  StoteDiiBrtor.  Creek  Bower  Cave  Special  hiterest  Area, 

Sec!  23.  N2NENE;  (FR  Doc  95-15274  Filed  6-21-95;  8:45  am)        which  is  located  approximately  nine 

Sec'  24  N2N2NVV.  BajJNQ  ooot  WB  i>Q  M  miles  northeast  of  Coulterville. 

Containmg  2,177.32  acres  CaUfomia. 
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For  a  period  of  90  days  from  the  date 
of  pubHcation  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  withdrawal  may 
present  their  views  in  writing  to  the 
Cahfomia  State  Director  of  the  Bureau 
of  Land  Management. 

Notice  is  hereby  given  that  an 
opportunity  for  a  pubhc  meeting  is 
afforded  in  connection  with  the 
proposed  withdrawal.  All  interested 
persons  who  desire  a  pubUc  meeting  for 
the  purpose  of  being  heard  on  the 
proposed  withdrawal  must  submit  a 
written  request  to  the  California  State 
Director  within  90  days  from  the  date  of 
publication  of  this  notice.  Upon 
determination  by  the  authorized  officer 
that  a  pubUc  meeting  will  be  held,  A 
notice  of  the  time  and  place  will  be 
pubhshed  in  the  Federal  Register  at 
least  30  days  before  the  scheduled  date 
of  the  meeting. 

The  application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  2300. 

For  a  period  of  2  years  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  the  land  will  be 
segregated  as  specified  above  unless  the 
application  is  denied  or  canceled  or  the 
withdrawal  is  approved  prior  to  that 
date.  The  temporary  uses  which  may  be 
permitted  during  this  segregative  period 
are  those  which  are  compatible  with  the 
use  of  the  land  by  Forest  Service. 

Dated:  Jtme  15. 1995. 

JohnD.  Beck. 

Acting  Chief.  Branch  of  Lands. 

[FR  Doc.  95-15296  Filed  6-21-«S:  8:45  am] 

MUJNOCOOE  49ie-40-P 

[CO-«34-e5-^1 10-03;  COC49194] 

Colorado;  Proposed  Reinstatement  of 
Terminated  CHI  and  Gas  i-aase 

Under  the  provisions  of  PubUc  Law 
97-451,  a  petition  for  reinstatement  of 
oil  and  gas  lease  COC49194,  Rio  Blanco 
County,  Colorado,  was  timely  filed  and 
was  accompanied  by  all  required  rentals 
and  royalties  accruing  from  February  1, 
1995,  the  date  of  termination. 

N'o  vahd  lease  has  been  issued 
affecting  the  lands.  The  lessee  has 
agreed  to  new  lease  terms  for  rentals 
and  royalties  at  rates  of  $5  per  acre  and 
16%  percent,  respectively.  The  lessee 
has  paid  the  required  $500 
administrative  fee  for  the  lease  and  has 
reimbursed  the  Biueau  of  Land 
Management  for  the  cost  of  this  Federal 
Register  notice. 

Having  met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
Section  31  (d)  and  (e)  of  the  Mineral 


Leasing  Act  of  1920,  as  amended.  (30 
U.S.C.  188  (d)  and  (e)).  the  Bureau  of 
Land  Management  is  proposing  to 
reinstate  the  lease  effective  February  1, 
1995.  subject  to  the  origiiud  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  dted 
above. 

Questions  concerning  this  notice  may 
be  directed  to  Milada  Krasililaec  of  the 
Colorado  State  Office  (303)  ^39-3767. 

Dated:  June  13. 1995. 
Milada  Krasilinec 

Land  Law  Examiner,  Oil  and  Ca^  Lease 
Management  Team. 
[FR  Doc.  95-15281  Filed  &-21-^S:  8:45  am) 

HLUNQ  COK  4310-JB-M 


[CA-067-71 23-00] 

Proposed  Update  of  Off-Road  Vehicle 
Designation  of  Routes  of  Tiavel  on 
Public  l^nd  In  Eastern  San  Diego  and 
Imperial  Counties,  California 

AGENCY:  Bureau  of  Land  Ma^iagement. 
Interior.  I 

ACTION:  Designation  of  Open,  Closed 
and  Limited  Routes  of  Travel. 

summary:  Notice  is  hereby  given  that 
the  Route  of  Travel  Designations  on 
PubUc  Land  in  Eastern  San  Diego  and 
Imperial  Counties  are  being  updated  in 
accordance  with  title  43  Code  of  Federal 
Regulations,  section  8342.2.  These 
designations  are  being  updated  as  part 
of  the  California  Desert  Conservation 
Area  Flan  and  the  Eastern  San  Diego 
Management  Framework  Plan.  The 
update  will  include  routes  loissed  on 
previous  designations  and  ijedesignation 
of  some  existing  routes.  Thft 
environmental  assessment,  Niaps  and 
Proposed  Vehicle  Route  Dejiignation 
Records  for  each  route  may  be  reviewed 
Monday  through  Friday  at  ijhe  foUowing 
locations  beginning  Jime  26,  1995 
through  September  8,  1995  El  Centre 
Resource  Area  Office,  1661  South  4th 
Street,  El  Centro,  CA.,  7:45  im-4:30  pm; 
California  Desert  District  O  See,  6221 
Box  Springs  Blvd.,  Riverside,  CA,  7:45 
am— 4:30  pm;  Jay's  Maintenmce  Service, 
3550  Foothill  Blvd.,  La  Cre«nta,  CA.,  9 
am-6  pm;  and  Fibertech  M  mu&cturing, 
10809  Prospect  Ave.,  Santes,  CA.,  9  am- 
6  pm  (9  am-4  pm  Saturday  >)• 
DATES:  For  PubUc  Meetings  and 
Comments:  A  60-day  pubU< :  review     _ 
period  has  been  estabUshe<  for  review 
of  the  proposed  route  desig  cations. 
Written  comments  must  be  filed  no  later 
than  September  8, 1995.  Fcr  those  who 
stiU  have  questions  after  reviewing  the 
Environmental  Assessment  and 
appropriate  maps  and  Designation 
Records,  four  pubUc  meetings  will  be 


held  to  answer  specific  questions.  Each 
meeting  is  scheduled  7  to  10  pm.  On 
August  28,  1995  at  the  El  Cajon 
Community  Center  195  E.  Douglas  Ave., 
El  Cajon,  CA,  on  August  29,  1995  at 
Jay's  Maintenance  Service,  3550 
Foothill  Blvd.,  La  Cresenta,  CA.,  on 
August  30,  1995  at  the  CaUfomia  Desert 
District  Office,  6221  Box  Springs  Blvd.,  - 
Riverside,  CA,  and  on  August  31,  1995 
at  the  El  Centro  Resource  Area  Office. 
1661  South  4th  St.,  El  Centro,  CA. 
ADDRESSES:  Written  comments  must  be 
filed  no  later  than  September  8. 1995. 
and  should  be  addressed  to:  Bureau  of 
Land  Management,  1661  South  4th 
Street.  El  Centro.  CA  92243. 
FOR  ADOmONAL  INFORMATION  CONTACT: 
Robert  Bower,  Outdoor  Recreation 
Planner,  Bureau  of  Land  Management. 
El  Centro  Resource  Area.  1661  South 
4th  Street.  El  Centro,  California,  92243. 
SUPPLEMENTARY  INFORMATION:  Since 
most  desert  visitors  use  motorized 
vehicles  to  engage  in  desert  activites,  a 
stiitable  vehicle  transportation  network 
is  crucial  to  thejir  needs.  Access  for 
desert  use  and  enjoyment  needs  to  be 
provided  while  at  the  same  time  natural 
resources  are  protected.  Access  outside 
of  motorized  vehicle  "opeh"  areas  is 
managed  through  the  Vehicle  Route 
Designation  Process.  This  was  initiated 
on  adoption  of  the  CaUfomia  Desert 
Conservation  Area  Plan  and  is  described 
in  the  Motorized  Vehicle  Access 
Element.  The  El  Centro  Resource  Area  is 
updating  its  vehicle  designations  for 
PubUc  Lands  in  Eastern  San  Diego 
County  and  in  Imperial  County  those 
PubUc  Lends  west  of  a  line  along  the 
Chocolate  Mountains  Aerial  Gunnery 
Range  and  the  east  side  of  the  Imperial 
Sand  Dvmes. 

Dated:  June  15,  1995. 
G.  Ben  Koaki. 
Area  Manager. 

{FR  Doc.  95-15275  Filed  6-21-95;  8:45  amj 
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Fish  and  Wildlife  Service 

Endangered  and  Threatened  Species 
Permits 

AGENCY:  Fish  and  WildUfe  Service, 

Interior. 

ACTION:  Notice;  Endangered  and 

Threatened  Species  Permits. 

SUMMARY:  The  Southeastern  Regional 
Office  of  the  Fish  and  Wildlife  Service 
(Service)  is  providing  notice  of  issued 
permits  which  incidentaUy  take 
threatened  and  endangered  species 
pursuant  to  Section  10(a)(1)(B)  of  the 
Endangered  Species  Act  of  1973  (Act) 


(16  U.S.C.  1531-1536)  and  the  Service's 
implementing  regulations  governing 
Usted  fish.  wildUfe,  and  plant  permits 
(50  CFR  Parts  13  and  17). 

Issuance  of  these  permits,  as  required 
by  the  Act,  was  based  on  findings  that 
such  permits:  (1)  were  appUed  for  in 
good  faith;  (2)  wiU  not  operate  to  the 
disadvantage  of  the  listed  species  which 
are  the  subject  of  the  permit,  and;  (3)  are 
consistent  with  the  purposes  and  < 
poUcies  set  forth  in  Section  2  of  the  Act. 
Each  permit  issued  was  also  found  in 
compUance  with  and  are  subject  to  Parts 
13  and  17  of  Title  50  CFR,  the  Service's 
regulations  governing  Usted  species 
permits. 

ADDRESSES:  Specific  appUcations  of 
incidental  taking,  the  mandatory  Habitat 
Conservation  Plan  (HCP),  the 
authorizing  permit,  and  supporting 
documentation  are  available  for  review 
by  interested  persons  (by  appointment 
during  regular  business  hours)  at  the 
Service's  Southeast  Regional  Office, 
Atlanta,  Georgia:  U.S.  Fish  and  WildUfe 
Service,  1875  Century  Boulevard,  Suite 
210,  Atlanta,  Georgia  30345. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Rick  G.  Gooch  at  the  address  noted 
above,  telephone:  404/679-7110. 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  listing  of  issued  permits. 
Each  entry  identifies  permit  number,  the 
AppUcant's  name,  the  species  for  which 
incidental  taking  was  sought,  the 
location  of  the  activity,  and  the  date  the 
permit  was  issued. 

Pennit  Number:  PRT-790906. 

Applicant:  Mr.  Welton  Tapper. 

Species:  Florida  scrub  jay. 

Project  Location:  Brevard  County, 
Florida. 

Date  Issued:  July  19,  1994. 

Permit  Number:  PRT-792144. 

Applicant:  O.C.  Mendes  (Balmoral). 

Species:  Florida  scrub  jay. 

Project  Location:  Brevard  County, 
Florida. 

Date  Issued:  August  10, 1994. 

Permit  Number:  PRT-794539. 

Applicant:  Gen  Real  Estate  and 
Management. 

Species:  Florida  scrub  jay. 

Project  Location:  Brevsurd  County, 
Florida. 

Date  Issued:  October  27,1 994. 

Pennit  Number:  PRT-795455. 

Applicant:  Ms.  Sarah  Bradley. 

Species:  Red  Hills  salamander. 

Project  Location:  Monroe  County, 
Alabama. 

Date  Issued:  December  2, 1994. 

Permit  Number:  PRT-796769. 

Applicant:  Stallworth  Preserve. 

Species:  Choctawhatchee  beach 
mouse. 


Project  Location:  Walton  County, 
Florida. 

Date  Issued:  December  21. 1994. 

Permit  Number:  PRT-795856. 

Applicant:  The  Cavalear  Companies 
(Qoisters). 

Species:  Florida  scrub  jay. 

Project Jjocation:  Brevard  County, 
Florida. 

Date  Issued:  March  28, 1995. 

Pennit  Number:  PRT-798839. 

Applicant:  Fish  and  WildUfe  Service's 
Red-cockaded  Woodpecker  Coordinator, 
(Safe  Harbor  HCP). 

Species:  Red-cockaded  woodpecker. 

Project  Location:  SandhiUs  Region, 
North  Carolina. 

Date  Issued:  April  17, 1995. 

Permit  Number:  PRT-797979. 

Applicant:  Mr.  D.  Gregory  Luce. 

Species:  Alabama  beach  mouse. 

Project  Location:  Baldwin  County, 
Alabama. 

Date  Issued:  h^Til  25, 1995. 

Permit  Number:  PRT-798698. 

Applicant:  RNR  Properties,  Ltd. 

Species:  Florida  scrub  jay. 

Project  Location:  Brevard  County, 
Florida. 

Date  Issued:  May  3, 1995. 

Permit  Number:  PRT-799977. 

Applicant:  Forte  Macaulay 
Development  Company. 

Species:  Florida  scrub  jay. 

Project  Location:  Brevard  County, 
Florida. 

Date  Issued:  May  16, 1995. 

Permit  Number:  PRT-798697. 

Applicant:  Mr.  Robert  Fair. 

Species:  Alabama  beach  mouse. 

Project  Location:  Baldwin  County, 
Alabama. 

Date  Issued:  May  24. 1995. 

Dated:  June  15, 1995. 
Jerome  M.  Butler. 
Acting  Regional  Director. 
[FR  Doc.  95-15277  Filed  6-21-95;  8:45  am) 
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Rnding  of  No  Significant  Impact  for  an 
Incidental  Take  Permit  for  the 
Incidental  Take  of  the  Golden-cheeked 
Warbler  During  Construction  of 
Treetops  Residential  Development  in 
Travis  County,  Texas 

AGENCY:  Fish  and  WildUfe  Service, 

Interior. 

ACTION:  Notice. 

SUMMARY:  The  U.S.  Fish  and  WildUfe 
Service  (Service)  has  prepared  an 
Environmental  Assessment/Habitat 
Conservation  Plan  for  the  issuance  of  a 
Section  10(a)(1)(B)  permit  for  the 
incidental  take  of  the  Federally 
endangered  golden-cheeked  warbler 


(Dendroica  chrysoparia)  during  the 
construction  and  operation  of  the 
Treetops  residential  development  in 
Travis  Coxmty,  Texas. 

Proposed  Action 

The  proposed  action  is  the  issuance  of 
a  permit  under  Section  10(a)(1)(B)  of  the 
Endangered  Species  Act  to  authorize  the 
incidental  take  of  the  golden-cheeked 
warbler  during  construction  of  the 
multi-family  housing  development. 

The  Applicant  QPI-  Texas 
Development,  Inc.)  plans  to  construct  a 
multi-family  housing  development 
southwest  of  the  Intersection  of  Capital 
of  Texas  Highway  (SH360)  and 
Spicewood  Springs  Road.  7.5  miles 
N/NE  of  Austin,  Travis  County,  Texas. 

The  proposed  development  wiU 
comply  with  all  local.  State,  and  Federal 
environmental  regulations  addressing 
environmental  impacts  associated  with 
this  type  of  development.  A 
conservation  plan  has  been  developed 
as  mitigation  for  the  incidental  take  of 
golden-cheeked  warblers  and  its  habitat. 
This  plan  includes  the  following 
features:  clearing  and  construction 
activities  will  be  conducted  outside  of 
the  warbler's  breeding  season; 
purchasing  and  dedication  (to  a 
conservaUon  entity  approved  by  the 
U.S.  Fish  and  WildUfe  Service)  of  71 
acres  of  occupied  warbler  habitat  wiU  be 
accomplished  prior  to  initiation  of 
development  activity;  planned 
undeveloped  areas  of  the  property  will 
be  maintain  in  their  natui^  conditions; 
minimization  or  avoidance  of  clearing 
within  the  canyon  habitats  on  the 
development  sites,  particularly  the 
canyon  habitat  along  BuU  Creek  that 
waihlers  are  Ukely  to  utiUze;  force 
mains  will  be  used  to  enable  the 
proposed  development  to  place  all 
wastewater  lines  v«thin  road  rights-of- 
way,  thereby  eliminating  the  need  for 
gravity-fed  mains  which  would 
necessitate  the  disturbance  of  warbler 
habitat  in  adjacent  drainages;  and 
follow-up  monitoring  of  golden-cheeked 
warbler  territories  onsite  will  be 
conducted  for  one  or  more  seasons  as 
needed,  following  completion  of  the 
project  to  determine  the  affects  of  the 
development.  Results  will  be  reported  to 
the  U.S.  Fish  and  WildUfe  Service. 

Details  of  the  miUgaUon  are  provided 
in  the  Treetops  Environmental 
Assessment/Habitat  Conservation  Plan. 
These  conservation  plan  actions  ensure 
that  the  criteria  established  for  issuance 
of  an  incidental  take  permits  wiU  be 
fully  satisfied. 

Alternatives  Considered 

1.  No  action, 

2.  Proposed  action. 
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3.  Alternative  project  designs, 

4.  Alternate  location,  and 

5.  Wait  for  issuance  of  a  regional 
Section  10(a)(1)(B)  permit. 

Determination 

Based  upon  infonnation  contained  in 
the  Environmental  Assessment/Habitat 
Conservation  Plans,  the  Service  has 
determined  that  this  action  is  not  a 
major  Federal  action  which  would 
significantly  affect  the  quahty  of  the 
human  environment  with  the  meaning 
of  Section  102(2)(c)  of  the  National 
Environmental  Policy  Act  of  1969. 
Accordingly,  the  preparation  of 
Environmental  hnpact  Statements  on 
the  proposed  action  is  not  warranted. 

It  is  my  decision  to  issue  the  Section 
10(a)(1)(B)  permit  for  the  construction  of 
multi-family  housing  in  Travis  Coimty, 
Texas. 

Nancy  M.  Kaufinan, 

Regional  Director,  Region  2,  Albuquerque, 
New  Mexico. 

(FR  Doc.  95-15297  Filed  6-21-BS:  8:45  am] 
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INTERSTATE  COMMERCE 
COMMISSION 

[Finance  Docket  No.  32715] 

Cen-Tex  Rail  Unk,  Ltd. ^—Trackage 
Rights  Exemption — Burlington 
Northern  Railroad  Company  and  The 
Atchison.  Topeka  and  Santa  Fe 
Railway  Company  ' 

Biulington  Northern  Railroad 
Company  (BN)  and  The  Atchison, 
Topeka  and  Santa  Fe  Railway  Company 
(ATSF)  have  agreed  to  grant  non- 


'  Cen-Tex  is  under  common  control  and 
management  with  South  Orient  Railroad  Company. 
Ltd.  (SORC).  A  continuance  in  control  transaction 
was  exempted  by  the  Commission  in  Joel  T. 
Williams.  01.  BoyC  Coffee.  Jr.,  Rafael  Femandez- 
MacGregor,  and  Bristol  Investment  Co..  Inc. — 
Contuiuonce  in  Control  Exemption — Cen-Tex  Rail 
Unk.  Ltd.  and  Soutii  Orient  Railroad  Company,  Ltd, 
Finance  Docket  No.  32478  (ICC  served  Aug.  16. 
1994). 

'  Cen-Tex  was  a  previous  participant  in  a  pending 
proceeding  in  Burlington  Northern  Inc.  and 
Burlington  Northern  Railroad  Company — Control 
and  Merger — Santa  Fe  Pacific  Corporation  and  The 
Atchison.  Topeka  and  Santa  Fe  Railway  Company, 
Finance  Dgcket  No.  32549.  On  April  10,  1995.  Cen- 
Tex  and  SORC  filed  a  petition  pursuant  to  49  CFR 
1180.4(0.  seeking  a  waiver  or  clarification  of  certain 
railroad  consolidation  procedures  to  facilitate  the 
preparation  of  a  responsive  application  that  Cen- 
Tex  and  SORC  intended  to  file.  The  petition  was 
granted  by  decision  served  April  18.  1995,  but  Cen- 
Tex  and  SORC  did  not  file  a  responsive  application. 
In  its  notice  of  exemption.  Cen-Tex  states  that,  by 
not  filing  any  responsive  application,  the  class 
exemption  procedure  at  49  CFR  1180.2(d)(7)  is 
available  for  the  proposed  trackage  rights.  Cen-Tex 
also  states  that  copies  of  the  trackage  rights 
agreements  in  this  proceeding  will  be  submitted  to 
the  Commission  in  the  above  pending  proceeding. 


exclusive  overhead  trackage  rights  to 
Cen-Tex  Rail  Link,  Ltd.  (Cen-Tex),  as 
follows:  (1)  over  BN's  line  of  railroad 
from  milepost  0.0  on  BN's  Wichita  Falls 
Subdivision  near  Tower  55  in  Fort 
Worth,  TX  to  milepost  5.1  on  BN's 
Wichita  Falls  Subdivision  Jieai  Tower 
60  in  Fort  Worth,  a  distance  of 
approximately  5.1  miles  (including  BN's 
Race  Track  from  milepost  2J2  on  the 
preceding  segment  to  the  end  of  track  at 
the  connection  point  with  t|ie  Missouri 
Pacific  Railroad  Company,  a  further 
distance  of  approximately  q.Z  miles); 
and  (2)  over  ATSF's  line  of  railroad 
from  approximately  milepost  1.29  on 
ATSF's  Dublin  Subdivision  near  Belt 
Junction  in  Fort  Worth,  to 
approximately  milepost  349.97  on 
ATSF's  Fort  Worth  Subdivision  near 
Tower  60  in  Fort  Worth,  a  distance  of 
approximately  9.0  miles.  The  total 
distance  of  the  trackage  involved  is 
approximately  14.3  miles.  The  proposed 
transaction  will  allow  Cen-Tex  to  reach 
and  directly  interchange  traffic  with 
other  railroads  in  the  Fort  Worth  area 
(including  Dallas  Area  Rapid  Transit, 
Fort  Worth  &  Western  Raihoad 
Company,  The  Kansas  City  Southern 
Railway  Company,  Southern  Pacific 
Transportation  Company/St.  Louis 
Southwestern  Railway  Company,  and 
Missouri  Pacific  Railroad  Company). 
The  trackage  rights  were  scheduled  to 
become  effective  on  or  after  Juine  9, 
1995. 

This  notice  is  filed  imder  49  CFR 
1180.2(d)(7).  If  the  notice  contains  false 
or  misleading  information,  the 
exemption  is  void  ab  initio.  Petitions  to 
revoke  the  exemption  under  49  U.S.C. 
10505(d)  may  be  filed  at  any  time.  The 
filing  of  a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 
Pleadings  must  be  filed  with  the 
Commission  and  served  on:  Thomas  W. 
Rissman,  6  West  Hubbard  St.,  Suite  500, 
Chicago,  IL  60610. 

As  a  condition  to  the  use  of  this 
exemption,  any  employees  adversely 
affected  by  the  trackage  rights  will  be 
protected  under  Norfolk  and  Western 
Ry.  Co.— Trackage  Rights— BN.  354 
LC.C.  605  (1978),  as  modified  in 
Mendocino  Coast  Ry.,  Inc. — Lease  and 
Operate,  360  I.C.C.  653  (1980). 

Decided:  June  16, 1995. 

By  the  Conunission,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  WiUiams, 
Secretary. 

(FR  Doc.  95-15310  Filed  6-21-95;  8:45  am] 
BILLING  CODE  7O3S-01-P 


[Ex  Parte  rto.  S5  (Sut»4<o.  92)] 

Compliance  Procedures 

agency:  Interstate  Commerce 

Commission. 

action:  Notice. 

summary:  The  Commission  is 
implementing,  with  modification,  its 
previously-annoimced  compUance 
poUcy  (57  FR  58824,  December  11, 
1992)  regarding  any  application  for  new 
motor,  water,  broker,  and  freight 
forwarder  operating  authority  that  was 
granted  prior  to  December  10, 1992,  and 
that  is  still  pending  because  applicant 
has  not  yet  compUed  with  applicable 
insurance  or  surety  bond,  tariff,  and 
process  agent  requirements.  With 
respect  to  those  still-pending 
applications,  applicants  must  satisfy 
compliance  requirements  currently  in 
effect  within  60  days  of  the  effective 
date  of  this  notice  or  the  appUcation 
will  be  dismissed  for  want  of 
prosecution.  Implementation  of  the 
Commission's  compUance  policy 
through  this  Notice  and  Notice  in  the 
Interstate  Commerce  Commission 
Register  is  necessitated  because  of  the 
large  number  of  still-pending 
applications  (approximately  15,000)  that 
accumulated  during  the  years  when 
Commission  poUcy  did  not  require 
compliance  within  a  specified  period. 
This  action  is  intended  to  alleviate  the 
burden  on  Commission  resources 
associated  with  maintaining  these  still- 
pending  application  files. 
EFFECTIVE  DATE:  This  Notice  is  effective 
July  22,  1995. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
Office  of  Pubhc  Assistance,  202-927- 
7597.  [TDD  for  the  hearing  impaired: 
202-927-5721.) 

SUPPLEMENTARY  INFORMATION:  In 
Compliance  Procedures,  9  I.C.C.  2d  207 
(1992),  served  December  10,  1992,  the 
Commission  reinstated  its  policy  of 
imposing  a  compUance  deadline  on 
appUcants  seeking  new  operating 
authority.  As  a  result  of  that  poUcy 
statement,  apphcants  were  required  to 
file  with  the  Commission  applicable 
insurance  or  surety  bond,  tariff,  and 
'process  agent  dociunents  within  180 
days  of  a  grant  of  authority,  or  the 
application  would  be  dismissed. 

That  poUcy  statement  also  established 
procedures  for  disposing  of  the 
thousands  of  applications  that  were 
granted  but  still  pending  on  December 
10,  1992,  due  to  non-compUance.  As  to 
those  appUcants  that  were  granted 
authority  but  that  did  not  effect 
compliance  within  180  days  of  their 
grant  of  authority,  the  Commission 
would  issue  a  decision  effective  in  60 


days  tentatively  dismissing  the 
application  for  want  of  prosecution.  The 
application  would  not  be  dismissed  if 
the  applicant  achieved  compUance 
within  60  days.  We  will  modify  our 
procedures  and  not  issue  individual 
decisions  because  the  COQmission  does 
not  have  the  staff  to  process  such  a  large 
number  of  decisions  and,  because  of  the 
age  of  some  of  the  applications,  the 
service  list  addresses  may  no  longer  be 
accurate. 

Accordingly,  all  applicants  for  new 
motor,  water,  broker,  and  freight 
forwarder  operating  authority  granted 
before  December  10, 1992,  that  are  still 
not  in  compliance  will  have  60  days 
from  the  effective  date  of  this  Notice  to 
achieve  compliance.  If  they  do  not 
achieve  compliance  within  60  days, 
their  applications  will  be  dismissed  for 
want  of  prosecution. 

This  Notice  wiU  be  published  in  the 
Federal  Register  and  the  Interstate 
Commerce  Commission  Register  to 
afford  the  broadest  notice  fisasible.  The 
Notice  in  the  Interstate  Commerce 
Commission  Register  will  list  all 
appUcations  affected  by  this  Notice.  In 
light  of  the  volume  and  age  of  the  still- 
pending  applications,  the  Commission 
will  not  issue  an  individual  decision  as 
to  each  application  affected  by  this 
Notice.  Rather,  if  a  carrier-applicant 
identified  in  the  Notice  published  in  the 
Interstate  Commerce  Commission 
Register  does  not  timely  achieve 
compUance.  its  application  will  stand 
dismissed  for  want  of  prosecution. 

To  purchase  a  copy  of  the  full 
Interstate  Commerce  Commission 
Register  Notice,  write  to,  caU,  or  pick  up 
in  person  from:  Dynamic  Concepts,  Inc., 
Room  2229,  Interstate  Commerce 
Commission  Building,  1201 
Constitution  Avenue,  N.W., 
Washington,  DC  20423.  Telephone: 
202-289-4357/4359.  [Assistance  for  the 
hearing  impaired  is  available  throutgh 
TDD  services  202-927-5721.) 

Authority:  5  U.S.C.  551(a].  553  and  559;  16 
U.S.C  1456;  and  49  U.S.C.  10101. 10305. 
10321,  10921. 10922.  10923, 10924, 10928, 
and  11102. 

Decided:  June  8, 1995. 

By  the  Commission.  Chairman  Morgan, 
Vice  Chairman  Owen,  Commissioners 
Simmons  and  McDonald. 
Vernon  A.  Williams, 
Secretary. 
(FR  Doc.  95-15326  Filed  6-21-95;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 
PNS  No.  ^72^-9S^ 

Notice  of  Intent  To  Prepare  a  Draft 
Environmental  Impact  Statement 
(DEIS)  and  Scoping  Meeting 

AGENCY:  bmnigration  and  Natiualization 
Service,  Justice. 
ACTION:  Notice. 

SUMMARY: 
Proposed  Action 

The  United  States  Department  of 
Justice,  Immigration  and  Naturalization 
Service  (INS)  has  determined  that  a 
Federal  Detention  Center  (FDC)  is 
needed  in  its  system. 

The  Notice  of  Intent  is  required  to 
prepare  a  Draft  Environmental  Impact 
Statement  (DEIS)  for  the  construction  of 
a  combined  INS  and  U.S.  Marshalls 
Service  (USMS)  FDC  near  Batavia, 
Genesee  Coimty,  New  York  or  Albion, 
Orleans  County,  New  York. 

The  INS  has  preliminarily  evaluated 
several  sites  in  both  Genesee  and 
Orleans  Counties,  and  they  wiU  be  the 
focus  of  the  DEIS. 

The  INS  proposes  to  build  and 
operate  a  FDC  in  conjunction  with  the 
USMS.  The  FDC  will  house  individuals 
within  the  jurisdiction  of  the  INS  and/ 
or  USMS  while  awaiting  trial,  facing 
deportation  proceedings,  awaiting 
sentencing  or  having  similar  business 
before  the  courts.  The  total  population 
of  the  faciUty  will  be  250;  150  beds 
allocated  for  USMS  and  10  beds  for  INS. 

The  Process 

In  the  process  of  evaluating  the  site, 
several  aspects  will  receive  detailed 
examination  including;  utiUties,  traffic 
patterns,  noise  levels,  visual  intrusion, 
threatened  and  endangered  species, 
cultural  resources  and  socio-economic 
impacts. 

Alternatives 

In  developing  the  DEIS,  the  options  of 
"no  action"  and  "alternatives  sites"  for 
the  proposed  facility  will  be  fully  and 
thoroughly  examined. 

Scoping  Process 

During  the  preparation  of  the  DEIS, 
there  will  be  opportunities  for  public 
involvement  in  order  to  determine  the 
issues  to  be  examined.  Scoping 
meetings  will  be  held  in  two  locations. 
One  meeting  will  be  in  Batavia,  Genesee 
County,  New  York  and  the  other  will  be 
in  Albion,  Orelans  Coimty,  New  York. 
The  specific  time  and  place  wiU  be 
aimoiinced  at  a  later  time.  Consult  with 


the  local  newspapers  respectively  or 
with  the  Point  of  Contact.  The  meeting 
will  be  publicized  and  will  be  held  at 
a  time  which  will  make  it  possible  for 
the  public  and  interested  agencies  or 
organizations  to  attend.  In  addition, 
public  infonnation  meetings  will  be 
held  by  representatives  of  the  INS  with 
interested  citizens,  officials  and 
community  leaders. 

DEIS  Preparation 

PubUc  notice  will  be  given  in  the 
Federal  Register  concerning  the 
availabiUty  of  the  DEIS  for  pubUc 
review  and  comment. 

AddreM 

Questions  concerning  the  proposed 

action  and  the  DEIS  may  be  directed  to 

the  Point  of  Contact: 

John  W.  Clarke.  Director — FadUties  and 
Space  Management,  U.S.  Immigration 
and  Naturalization  Ser\'ice, 
Administrative  Center  Burlington,  70 
Kimball  Avenue,  South  Burlington, 
Vermont  05403-6813,  Telephone: 
(802)  660-1154 

or 

Victoria  L.  KingsUen — Chief,  Planning 
Branch,  U.S.  Immigration  and 
Naturalization  Service,  Headquarters 
Facilities  Division.  425  I  Street.  N.W., 
Washington,  D.C.  20536,  Telephone: 
(202) 616-7575. 

Dated:  June  15. 1995. 
Doris  Meismer, 

Commissioner,  Immigration  and 

Naturalization  Service. 

|FR  Doc  95-15302  Filed  6-21-95;  8:45  am] 

BILUNG  OOOe  441»-tO-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  Civil  and 
Mechanical  Systems;  Meetings 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  (NSFO  announces  the 
following  meeting: 

Name  and  Committee  Code:  Special 
Emphasis  Panel  in  Qvil  k  Mechanical 
System*  (*1205). 

Date  and  Time:  June  13  ft  14, 1995. 8  a.m. 
to  5  p.m. 

f^ace:  NSF.  Rm.  365.  4201  Wilson  Blvd., 
Arlington.  VA  22230. 

Contact:  Dr.  Clifford  Astill.  Program 
Director,  Siting  and  Geotechnical  Systems. 
National  Science  Foundation,  4201  Wilson 
Boulevard.  Arlington,  VA  22230,  Room  545. 
Telephone:  703-306-1361. 

Type  of  Meeting:  Closed. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  the  Siting  and 
Geotechnical  Systems  program  proposals 
submined  to  NSF  for  financial  support. 


' 


t 
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Agenda:  To  raview  and  evaluate  proposals 
submitted  to  the  Division  of  Qvil  and 
Mechanical  systems  as  part  of  the  selection 
process  for  awards. 

Reason  for  Qosing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries,  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.Q  552b(cX4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  June  19, 1995. 
M.  BabMca  WHmklar, 
Committee  i4anagement  Officer. 
(FR  Doc.  95-15314  Filed  6-21-95;  8:45  am] 
HJJMaOOW  7MS-M-M 


SpwM  EmphMis  PaiMl  in  CivH  m4 
Machanicai  Systems;  MMting 

in  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name  and  Committee  Code:  Special 
Emphasis  Panel  in  Qvil  and  Mechanical 
Systems  (n205). 

Date  and  Time:  July  12  U  13. 1995,  8:30 
a.m.  to  5  p.m. 

Place:  Room  530,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Ken  P.  Chong,  Program 
Director  Structxjral  Systems  and  Construction 
Processes,  National  Science  Foundation, 
4201  Wilson  Boulevard,  Arlington,  VA 
22230.  Telephone:  (703)  306-1361. 

Purpose  of  Meeting:  To  provide  advice  and 
recoouBendations  concerning  proposals 
submitted  to  NSF  for  financial  support 

A^ndo:  To  review  and  evaluate 
Unsolicited  proposals  as  part  of  the  selection 
process  for  awards. 

Reason  for  Qosing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  inchiding 
technical  information,  financial  data,  such  as 
salaries  and  personal  information  concerning 
individxials  associated  with  the  proposals. 
These  matters  are  exempt  under  5  U.S.C. 
552b(c)  (4)  and  (6)  of  the  Government  in  the 
Sunshine  Act. 

DMed:  )uiw  19, 1995. 
M.  IflbMca  Wiiridar, 
Committee  Management  Officer. 
(FR  Doc.  95-15318  Filed  6-21-95;  8:45  am) 

MLLMSOOOf  7IM-*1-«i 


Spsciai  Iwphiils  Pansl  in  CtvN  mt4 


Name  and  Committee  Code:  Special 
Emphasis  Panel  in  Qvil  and  Mechanical 
Systems  (#1205). 

Date  and  Time:  July  12  k  13. 1995,  8:30 
a.m.  to  5  p.m. 

Place:  5th  Floor  Conference  Rooms. 
Holiday  Inn,  480  King  Street,  Alexandria.  VA 
22314. 

Type  of  Meeting:  Closed. 

Contact  Person:  Priscilla  P.  Nelscm, 
Program  Director  Geomechanical, 
Geotechnical  and  Geo-environmental, 
National  Science  Foundation,  4201  Wilson 
Boulevard,  Arlington.  VA  22230.  Telephone 
(703)  306-1361. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate 
Unsolicited  proposals  as  part  of  the  selection 
process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries  and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  exempt  under  5  U.S.C. 
S52b(c)  (4)  and  (6)  of  the  Government  in  the 
Sunshine  Act. 

Dated:  June  19.  1995. 
M.  Eahicca  WijaUer. 
Committee  Manag/ement  Officer. 
|FR  Doc.  95-15317  Filed  6-21-05;  8:45  am) 


In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Fotmdation  announces  the  following 
meeting. 


Dated:  June  19, 1995. 
M.  Eehecca  Winkler. 
Committee  Management  Officer. 
(FR  Doc  95-15315  Filed  6-21-95;  8:45  am) 
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Spsciai  Emfhasis 


Pans!  in  DssiQn, 
and  Industrial  innovation: 


In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foimdation  announces  the  following 
meeting: 

Name  and  Committee  Code:  Special 
Emphasis  Panel  in  Design,  Manufacture  and 
Industrial  Innovation  (#1194). 

Date  and  Time:  July  13, 1995,  8:30  am  to 
5  pm. 

Place:  National  Science  Foundation,  4201 
Wilson  Boulevard.  Arlington.  VA  22230. 
Room  565. 

Type  of  Meeting:  Closed. 

Contact  Person:  Mr.  Charles  R.  Hauer, 
Program  Manager,  Small  Business  Innovation 
Research,  Naticmal  Science  Foundation.  4201 
Wilson  Boulevard,  Arlington,  VA  22230. 
Telephone:  (703)  306-1391. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support 

Agenda:  To  review  and  eval»ato  Small 
Business  Innovation  Research  (SBIR) 
proposals  as  part  of  the  selection  for  awards. 

Reason  for  Qosing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries  and  personal  information  concerning 
individuals  associated  with  the  projxisals. 
These  matters  are  exempt  under  5  U.S.C 
552(c)  (4)  and  (6)  of  the  Government  in  the 
Sunshine  Act 


Spsciai  Emphasis  PansI  in  Elsmsntary, 
Secondary  and  ktfonnsd  Education; 
IMssting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Foundation  annoimces  the  following 
meeting. 

Name  of  Committee:  Special  Emphasis 
Panel  in  Elementary.  Secondary  and  Informal 
Education  (#59) 

Date  and  Time:  Monday.  July  10, 1995; 
8:30  a.m.  to  5  p.m.,  Wednesday,  July  12, 
1995;  8:30  a.m.  to  5  p.m. 

Place:  Arlington  Renaissance  Hotel,  North 
Staftjrd  Street,  Arlington.  VA  22203. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Julia  V.  Clark,  Program 
Director,  Division  of  Elementary,  Secondary 
and  Informal  Education,  National  Science 
Foundation,  4201  Wilson  Blvd.,  Arlington. 
VA  22230.  Telephone:  (703)  306-1616. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  suppwrt 

Agenda:To  review  and  evaluate  profKisals 
as  part  of  the  selection  process  for  awards. 

Reason  for  Qosing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries:  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  tmder  5 
U.S.C  552b(cX4)  and  (6)  of  the  Government 
in  Sunshine  Act 

Dated:  June  19,  1995. 
M.  Refcecca  Wij^dv, 
Committee  Management  Officer. 
(FR  Doc  95-15320  Filed  6-21-95;  8:45  am] 
MUMQ  COOK  7m  1  M 


Spsciai  Emphasis  PansI  in  Englnssrtng 
Education  and  Csmsrs;  Msstlng 

In  accordance  with  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463.  as 
amended),  the  National  Science 
Foimdation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  Engineering 
Education  and  Centers.  (#173). 

Date/time:  July  10-11. 1995,  8  a.m.-5:30 
p.m. 

Place:  National  Science  Foundation,  4201 
Wilson  Boulevard,  Arlington,  VA  22230. 
Room  375. 

Type  of  Meeting:  Closed. 

Contact  Person:  Mary  Poats,  Program 
Manager,  Engineering  Education  and  Centers 
Division,  National  Science  Foundation.  4201 
Wilson  Boulevard,  Arlington.  VA  22230. 
Room  585. 


Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  suppcxt. 

Agenda:  To  review  and  evaluate  proposals 
submitted  to  the  Combined  Research- 
Curriculum  Development  Program. 

Reason  for  Qosing:  The  proposals  being 
reviewed  include  information  of  a 
proprietaiy  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  piersonal  information 
concerning  individuals  associated  with  the 
propKMals.  These  matters  are  exempt  under  5 
U.S.C  552b.  (c)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act 

Dated:  June  19. 1995. 
M.  Rebecca  Winkler. 
Committee  Management  Officer. 
(FR  Doc.  95-15319  Filed  6-21-95;  8:45  am] 

MLUNQ  coot  7SSe-«1-M 


Spsciai  Emphasis  Pans!  in  Materials 
Rsssarch;  IMssting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463  as  amended),  the  National  Science 
Foimdation  annoimces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in  Materials 
Research  (DMR). 

Dates,  and  Times:  July  12, 1995, 12  p.m.- 
8  p.m.,  July  13, 1995,  8  a.m.-12  p.m. 

Place:  Room  204,  Kent  State  University 
Student  Center,  Kent,  OH. 

Type  of  Meeting:  Qosed. 

Contact  Person:  Dr.  David  L.  Nelson, 
Program  Director,  Division  of  Materials 
Research,  Room  1065,  National  Science 
Foundation,  4201  Wilson  Blvd.,  Arlington. 
VA,  22230.  Telephone  (703)  306-1838. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  support  for  the 
Center  for  Advanced  Liquid  Crystal  Optical 
Materials  (ALCOM),  Science  and  Technology 
Center,  Kent  State  University. 

Agenda:  Presentation  and  evaluation  of 
progress. 

Reason  for  Qosing:  The  proposal  being 
reviewed  may  include  information  of  a 
profuietary  or  confidential  nature,  including 
technical  information,  financial  data  such  as 
salaries,  and  personal  information 
concerning  individuals  associated  with  the 
proposal.  These  matters  are  exempt  under  5 
U.S.C  552b.(c)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act 

Dated:  June  19, 1995. 
M.  Rebecca  Winkler. 
Committee  Management  Officer. 
(FR  Doc.  95-15318  Filed  6-21-95;  8:45  am] 

BILUNG  CODE  755S-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

Documsnts  Containirtg  Rsporting  or 
Rsoordkssping  Rsquirsmsnts:  Ofllos 
of  Managsmsnt  ai>d  Budgst  (0MB) 
Rsvlsw 

AGENCY:  Nuclear  Regulatory 
Commission  (NRC). 
action:  Notice  of  the  OMB  review  of 
information  and  collection. 

summary:  The  NRC  has  recently 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  Chapter  35). 

1.  Type  of  submission:  Revision. 

2.  The  title  of  the  information 
collection:  NRC  Form  4,  "Cumulative 
Occupational  Exposure  History"  NRC 
Form  5,  "Occupational  Exposure  Record 
for  a  Monitoring  Period." 

3.  The  form  number,  if  applicable: 
NRC  Forms  4  and  5. 

4.  How  often  the  collection  is 
required:  NRC  Form  4  is  generated  for 
each  individual  who  may  enter  the 
Ucensee's  restricted  or  controlled  area 
and  who  is  likely  to  recrave,  in  one  year, 
an  occupational  dose  requiring 
monitoring  as  described  §  20.1502.  It  is 
maintained  by  the  licensee  until  the 
Commission  terminates  the  license.  It  is 
not  submitted  to  the  NRC.  NRC  Form  5 
is  prepared  by  the  licensee  and 
transmitted  to  the  NRC  annually. 

5.  Who  will  be  required  to  report: 
NRC  Ucensees. 

6.  An  estimate  of  the  number  of 
responses  per  licensee:  NRC  Form  4 — 6/ 
year.  NRC  Form  5 — 60/year. 

7.  An  estimate  of  the  total  number  of 
hours  needed  annually  to  complete-the 
requirement  or  request:  NRC  Form  4 — 
8.052  or  an  average  of  1.2  hours  per 
licensee.  NRC  Form  5 — 132.858  or  an 
average  of  19  hours  per  licensee  for 
recordkeeping  requirements;  6.710  or  an 
average  of  1  hour  per  licensee  for 
reporting  requirements;  139.568  total 
hours  annually. 

8.  An  indication  of  whether  Section 
3504(h).  Pub.  L.  96-511  appUes:  Not 
appUcable. 

9.  Abstract:  NRC  Form  4  is  used  to 
record  the  mandatory  summary  of  the 
previous  occupational  radiation  dose  to 
individuals  to  ensure  that  dose  does  not 
exceed  regulatory  limits.  NRC  Form  5  is 
used  to  record  and  report  the  mandatory 
results  of  individual  monitoring  for 
occupational  dose  from  radiation  during 
a  one-year  period  to  ensure  regulatory 
compliance  with  annual  dose  limits. 

Copies  of  the  submittal  may  be 
inspected  or  obtained  for  a  fee  from  the 


NRC  PubUc  Document  Room.  2120  L 
Street,  NW  (Lower  Level),  Washington, 
DC  20037. 

Comments  and  questions  should  be 
directed  to  the  OMB  reviewer.  Troy 
Hillier,  Office  of  Information  and 
Regulatory  AfEaits,  (3150-0005  and 
3150-0006).  NEOB-10202.  Office  of 
Management  and  Budget.  Washington, 
DC  20503. 

Comments  can  also  be  submitted  by 
telephone  (202)  395-3084. 

The  NRC  Clearance  Officer  is  Brenda 
Jo  Shelton.  (301)  415-7233. 

Dated  at  Roskville.  MD.  this  16th  day  of 
June,  1905. 

For  the  Nuclear  Regulator  Commission. 
Gerald  F.  OaBfsnL 

Designated  Senior  Official  far  Information 
Resources  Management 
[FR  Doc  95-15290  FUed  6-21-95;  8:45  am] 
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[DockM  No*.  S0-4S8  and  4Sq 

Houston  Lighting  A  Powsr  Company, 
City  Public  Ssrvics  Board  of  San 
Antonio,  Csntral  Powsr  and  Ligtrt 
Company,  City  of  Austin,  Texas, 
(South  Texas  Pro|sct.  Units  1  snd  2); 
Exsmption 


Houston  Lighting  &  Power  Company, 
(the  licensee)  is  the  holder  of  FaciUty 
Operating  License  Nos.  NPF-76  and 
NPF-80,  which  authorizes  operation  of 
the  South  Texas  Project,  Units  1  and  2 
(STP).  The  operating  license  provides, 
among  other  things,  that  the  licensee  is 
subject  to  all  rules,  regulations,  and 
oniers  of  the  Commission  now  and 
hereafter  in  effect. 

The  facilities  consists  of  two 
pressurized  water  reactors  at  the 
Ucensee's  site  in  Matagorda  County, 
Texas. 

n 

Title  10  CFR  73.55.  "Requirements  for 
physical  protection  of  licensed  activities 
in  nuclear  power  reactors  against 
radiological  sabotage,"  paragraph  (a),  in 
part,  states  that  "The  Ucensee  shall 
establish  and  maintain  an  onsite 
physical  protection  system  and  security 
organization  which  will  have  as  its 
objective  to  provide  high  assurance  that 
activities  involving  special  nuclear 
material  are  not  inimical  to  the  common 
defense  and  security  and  do  not 
constitute  an  unreasonable  risk  to  the 
public  health  and  safety." 

10  CFR  73.55(d).  "Access 
Requirements."  paragraph  (1).  specifies 
that  "The  licensee  shall  control  all 
points  of  personnel  and  vehicle  access 
into  a  protected  area."  10  CFR 


• 
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73.55(d)(5)  requires  that  "A  numbered 
picture  badge  identification  system  shall 
be  used  for  all  individuals  who  are 
authorized  access  to  protected  areas 
without  escort."  10  CFK  73.55(d)(5)  also 
states  that  an  individual  not  employed 
by  the  licensee  (i.e.,  contractors)  may  be 
authorized  access  to  protected  areas 
without  escort  provided  the  individual 
"receives  a  picture  badge  upon  entrance 
into  the  protected  area  which  must  be 
returned  upon  exit  from  the  protected 
area  •  •  *" 

The  hcensee  proposed  to  implement 
an  alternative  unescorted  access  control 
system  which  would  eliminate  the  need 
to  issue  and  retrieve  badges  at  each 
entrance/exit  location  and  would  allow_ 
all  individuals  with  unescorted  access 
to  keep  their  badge  with  them  when 
departing  the  site.  ^^ 

An  exemption  from  10  CFR 
73.55(d)(5)  is  required  to  allow 
contractors  who  have  unescorted  access 
to  take  their  badges  ofisite  instead  of 
returning  them  when  exiting  the  site.  By 
letter  dated  March  27, 1995,  the  hcensee 
requested  an  exemption  from  certain 
requirements  of  10  CFR  73.55(d)(5)  for 
this  purpose. 

m 

Pursuant  to  10  CFR  73.5,  "Specific 
exemptions,"  the  Commission  may, 
upon  appUcation  of  any  interested 
person  on  upon  its  own  initiative,  grant 
such  exemptions  frt>m  the  requirements 
of  the  regulations  in  this  part  as  it 
deterrainee  are  authorized  by  law  and 
will  not  endfmger  hfe  or  property  or  the 
common  defense  and  security,  and  are 
otherwise  in  the  public  interest. 

Pursuant  to  10  CFR  73.55,  the 
Commission  may  authorize  a  licensee  to 
provide  alternative  measures  for 
protection  against  radiological  sabotage 
provided  the  hcensee  demonstrates  that 
the  alternative  measures  have  "the  same 
high  assurance  objective"  and  meet  "the 
general  performance  requirements"  of 
the  regulation,  and  "the  overall  level  of 
system  performance  provides  protection 
against  radiological  sabotage 
equivalent"  to  that  which  would  be 
provided  by  the  regulation. 

At  STP,  unescorted  access  into 
protected  areas  is  controlled  through  the 
use  of  a  photograph  on  a  combination 
badge  and  keycard  (hereafter  referred  to 
as  a  badge).  The  security  officers  at  each 
entrance  station  use  the  photograph  on 
the  badge  to  visually  identify  the 
individual  requesting  access.  The 
badges  for  both  licensee  employees  and 
contractor  personnel,  who  have  been 
granted  unescorted  access,  are  issued 
upon  entrance  at  each  entrance/exit 
location  and  are  returned  upon  exit.  The 
badges  are  stored  and  are  retrievable  at 


each  entrance/exit  location.  In 
accordance  with  10  CFR  73.55(d)(5), 
contractor  individuals  are  not  allowed 
to  take  budges  off  site.  In  accordance 
with  the  plants'  physical  security  plans, 
neither  hcensee  employees  nor 
contractors  are  allowed  to  take  badges 
offsite. 

Under  the  proposed  system,  each 
individual  who  is  authorized  for 
unescorted  entry  into  protected  areas 
would  have  the  physical  charactwistics 
of  their  hand  (hand  geometry)  registered 
with  their  badge  number  in  the  access 
control  system.  When  an  individual 
enters  the  badge  into  the  card  reader 
and  places  the  hand  on  the  measuring 
surface,  the  system  would  record  the 
individual's  hand  image.  The  unique 
characteristics  of  the  extracted  hand 
image  would  be  compared  with  the 
previously  stored  template  in  the  access 
control  system  to  verify  authorization 
for  entry.  Individuals,  including 
hcensee  employees  and  contractors, 
would  be  allowed  to  keep  their  badge 
with  them  when  they  depart  the  site  and 
thus  eliminate  the  process  to  issue, 
retrieve  and  store  badges  at  the  entrance 
stations  to  the  plant.  Badges  do  not 
carry  any  encoded  information  other 
than  a  imique  identification  number. 

All  other  access  processes,  including 
search  function  capability,  would 
remain  the  same.  This  system  would  not 
be  used  for  persons  requiring  escorted 
access,  i.e.,  visitors. 

Based  on  a  Sandia  report  entitled,  "A 
Performance  Evaluation  of  Biometric 
Identification  Devices"  (SAND91— 0276 
UC — 906  Unlimited  Release,  Printed 
June  1991),  and  on  its  experience  with 
the  current  photo-identification  system, 
the  licensee  concludes  that  the 
biometric  access  control  system  will 
provide  the  same  high  assurance 
objective  regarding  onsite  physical 
protection  that  is  achieved  by  the 
current  system.  The  biometric  system  is 
now  in  use  at  other  NRC-licensed 
nuclear  generating  faciUties.  The 
hcensee  will  implement  a  process  for 
testing  the  proposed  system  to  ensure  a 
continued  overall  level  of  performance 
equivalent  to  that  specified  in  the 
regulation.  The  Physical  Security  Plans 
for  STP  will  be  revised  to  include 
implementation  and  testing  of  the  hand 
geometr"  access  control  system  and  to 
allow  licensee  employees  and 
contractors  to  take  their  badges  offsite. 

The  hcensee  will  control  adl  points  of 
personnel  access  into  a  protected  area 
under  the  observation  of  security 
persoimel  through  the  use  of  a  badge 
and  verification  of  hand  geometry.  A 
numbered  picture  badge  identification 
system  will  continue  to  be  used,  once 
inside  the  protected  area,  for  all 


individuals  who  are  authorized 
luiescorted  access  to  protected  areas. 
Badges  will  continue  to  be  displayed  by 
all  individuals  while  inside  the 
protected  area. 

IV 

Since  both  the  badge  and  hand 
geometry  would  be  necessary  for  access 
into  the  protected  area,  the  proposed 
system  would  provide  for  a  positive 
verification  process.  In  addition, 
potential  loss  of  a  badge  by  an 
individual,  as  a  result  of  taking  the 
badge  offsite,  would  not  enable  an 
unauthorized  entry  into  protected  areas. 

For  the  foregoing  reasons,  pursuant  to 
10  CFR  73.55,  the  NRC  staff  has 
determined  that  the  proposed 
alternative  measures  for  protection 
against  radiological  sabotage  meet  "the 
same  high  assurance  objective,"  and 
"the  general  performance  requirements" 
of  the  regulation  and  that  "the  overall 
level  of  system  performance  provides 
protection  against  radiological  sabotage 
equivalent"  to  that  which  would  be 
provided  by  the  regulation. 

Accordingly,  the  Commission  has 
determined  that,  pursuant  to  10  CFR 
73.5,  an  exemption  is  authorized  by  law, 
will  not  endanger  life  or  property  or 
common  defense  and  security,  and  is 
otherwise  in  the  pubhc  interest. 
Therefore,  as  long  as  the  licensee  uses 
the  hand  geometry  access  control 
system,  the  Commission  hereby  grants 
Houston  Lighting  and  Power  Company 
an  exemption  from  these  requirements 
of  10  CFR  73.55(d)(5)  relating  to  the 
returning  of  picture  badges  upon  exit 
from  the  protected  area  such  that 
individuals  not  employed  by  the 
licensee,  i.e.,  contractors,  who  are 
authorized  unescorted  access  into  the 
protected  area,  can  take  their  badges 
offsite. 

Piu^uant  to  10  CFR  51.32,  the 
Conmiission  has  determined  that  the 
granting  of  this  exemption  will  have  no 
significant  impact  on  the  quality  of  the 
human  environment  (60  FR  30117).  This 
exemption  is  effective  upon  issuance. 

Dated  at  Rockville,  Maryland,  this  14th  day 
of  June  1995. 

For  the  Nuclear  Regulatory  Commission. 
|ohn  N.  Hannon, 

Acting  Deputy  Director,  Division  of  Reactor 
Projects  ni/lV.  Office  of  Nuclear  Reactor 
Regulation. 
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[Doclwt  No.  50^14] 

Duke  Power  Co.,  el  al;  CatawtM 
Nuclear  Station.  Unit  No.  2; 
Environmental  Assessment  and 
Rnding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  exemption 
from  certain  requirements  of  10  CFR 
part  50,  appendix  J,  Paragraph 
III.D.l.(a),  Type  A  Tests,  to  Duke  Power 
Company,  et  al.  (the  licensee),  for 
operation  of  the  Catawba  Nuclear 
Station,  Unit  No.  2,  located  in  York 
Coimty,  South  Carolina,  in  accordance 
with  Facihty  Operating  License  No. 
NFP-35. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

This  Environmental  Assessment  has 
been  prepared  to  address  potential 
environmental  issues  related  to  the 
Ucensee's  application  dated  May  18, 
1995,  as  supplemented  by  letter  dated 
May  31, 1995.  The  proposed  action 
would  exempt  the  hcensee  from  the 
requirements  of  10  CFR  part  50, 
appendix  J,  Paragraph  in.D.l.(a),  to  the 
extent  that  a  one-time  scheduler 
extension  would  permit  rescheduling 
the  third  containment  integrated  leak 
rate  test  (ILRT)  in  the  first  10-year 
service  period  from  the  end-of-cycle  7 
outage  until  the  end-of-cycle  8  outage. 
The  requested  exemption  would  also 
allow  the  decoupling  of  this  third  test 
fixtm  the  endpoint  of  the  first  10-year 
inservice  inspection. 

The  Need  for  the  Proposed  Action 

The  current  containment  integrated 
leakage  rate  requirement  for  Catawba, 
Unit  2,  pursuant  to  Appendix  ),  is  that, 
after  the  preoperational  leak  rate 
preoperational  leeik  rate  test,  a  set  of 
three  Type  A  tests  must  be  performed  at 
approximately  equal  intervals  during 
each  10-year  period.  Also,  the  third  test 
of  each  set  must  be  conducted  when  the 
plant  is  shut  down  for  the  10-year  plant 
inservice  inspection.  This  is  reflected  in 
the  Catawba  Technical  Specifications 
(TS)  as  a  testing  interval  of  once  each  40 
months  plus  or  minus  10  months,  for  a 
frequency  of  three  time  in  a  120-month 
period.  To  date,  for  Catawba  Unit  2,  the 
preoperational  and  the  first  two  periodic 
ILRTs  have  been  conducted.  The  most 
recent  ILRT  was  conducted  in  February 
1993,  approximately  28  months  ago. 
Thus,  in  accordance  with  appendix  J 
and  the  ciurent  TS,  an  ILRT  would  have 
to  be  conducted  during  the  refueling 
outage  beginning  in  October  1995  (the 
end-of-cycle  (EOC)  7  outage). 


The  licensee  has  requested  an 
exemption  from  Appendix  J  and  a 
correspondingfhange  to  the  TS  that 
would  allow  a  one-time  change  to  the 
interval  for  the  Unit  2  ILRT  from  40  plus 
or  minus  10  months  to  less  than  or 
equal  to  70  months.  This  would  allow 
the  EOC-7  ILRT  to  be  rescheduled  for 
EOC-8.  Therefore,  the  need  for  the 
licensee's  proposed  action  is  to  allow  a 
longer  interval  between  the  Catawba 
Unit  2  second  and  third  periodic  Type 
A  ILRTs,  which  will  result  in  a  cost 
savings  to  the  licensee. 

Environmental  Impacts  of  the  Proposed 
Action 

The  proposed  one-time  exemption 
would  not  increase  the  probabiUty  or 
consequences  of  accidents  previously 
analyzed  and  the  proposed  one-time 
exemption  would  not  affect  faciUty 
radiation  levels  or  facihty  radiological 
effluents.  The  hcensee  has  analyzed  the 
results  of  previous  Type  A  tests 
performed  at  the  Cat?wba  Nuclear 
Station,  Unit  No.  2.  The  hcensee  has 
provided  an  acceptable  basis  for 
concluding  that  the  proposed  one-time 
extension  of  the  Type  A  test  interval 
would  maintain  the  containment 
'  leakage  rates  within  acceptable  limits. 
Accordingly,  the  Commission  has 
concluded  that  the  one-time  extension 
does  not  result  in  a  significant  increase 
in  the  amounts  of  any  effluents  that  may 
be  released  nor  does  it  result  in  a 
significant  increase  in  individual  or 
cumulative  occupational  radiation 
exposure.  Therefore,  there  are  no 
significant  radiological  environmental 
impacts  associated  with  the  proposed 
exemption. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
exemption  only  involves  Type  A  testing 
on  the  containment.  It  does  not  affect 
nonradiological  plant  effluents  and  has 
no  other  environmental  impact. 
Accordingly,  the  Commission  concludes 
that  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed 
exemption. 

Alternatives  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
there  is  no  measiuable  environmental 
impact  associated  with  the  proposed 
exemption,  any  alternatives  with  equal 
or  greater  environmental  impact  need 
not  be  evaluated.  The  principal 
alternative  to  this  action  would  be  to 
deny  the  request  for  exemption.  Such 
action  would  not  reduce  the 
environmental  impacts  of  plant 
operations. 


Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  resources  not  previously  considered 
in  the  "Final  Environmental  Statement 
Related  to  the  Operation  of  Catawl>a 
Nuclear  Station  Units  1  and  2,"  dated 
Janiuuy  1983. 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  pohcy, 
on  Jvme  6, 1995,  the  NRC  staff  consulted 
with  the  South  Carolina  State  official, 
Mr.  M.K.  Batavia,  PE,  Chief  of  the 
Bureau  of  Radiological  Health, 
Department  of  Health  and 
Environmental  controls,  regarding  the       ^ 
environmental  impact  of  the  proposed 
action.  The  State  official  had  no 
comments. 

Finding  of  No  Significant  Impact 

Based  upon  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quahty  of  the 
hiunan  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  exemption. 

For  further  details  with  respect  to  this 
action,  see  the  hcensee's  letter  dated 
May  18, 1995,  as  supplemented  by  letter 
dated  May  31, 1995,  which  are  available 
for  pubhc  inspection  at  the 
Commission's  Pubhc  Dociunent  Room, 
The  Gehnan  Building,  2120  L  Street, 
NW..  Washington,  DC.  and  at  the  local 
pubhc  dociunent  room  located  at  the 
York  County  Library,  138  East  Black 
Street,  Rock  Hill,  South  Carolina. 

Dated  at  Rockville.  MD  this  15th  day  of 
June  1995. 

For  the  Nuclear  Regtilatory  Commission. 
HeriMTl  N.  Berkow, 

Director.  Project  Directorate  11-2,  Division  of 
Reactor  Projects-I/n,  Office  of  Nuclear 
Reactor  Regulation. 

[FR  Doc.  95-15289  Filed  &-21-95:  8:45  am] 
BILUNQ  CODE  7M0-O1-M 


Availability  of  Draft  Application  Format 
and  Content  Guidance  and  Review 
Plan  and  Acceptance  Criteria  for  Non> 
Power  Reactors 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  in  the  process  of 
developing  for  Non-Power  Reactors 
(NPRs)  a  "Fornia\and  Content  for 
Applications  for  the  Licensing  of  Non- 
Power  Reactors"  (F&C)  ahd  a  "Standard 
Review  Plan  and  Acceptance  Criteria  for 
Apphcations  for  the  Licensing  of  Non- 
Power  Reactors  "  (SRP).  The  NRC  has 
made  available  a  draft  of  Chapter  15. 
"Financial  Qualifications,"  of  the  F&C 
and  SRP  documents  for  comment.  Other 


32568  Federal  Register  /  Vol.  60.  No.  120  /  Thursday.  June  22,  1995  /  Notices 


draft  chapters  will  be  made  available  for 
comment  as  they  are  completed. 

Copies  of  these  chapters  have  been 
placed  in  the  NRC  PubHc  Document 
Room,  the  Gehnan  Building.  2120  L 
Street.  NW.  Washington.  £)C  20555. 
Single  copies  of  these  dociunents  may 
be  requested  in  writing  from  Alexander 
Adams,  Jr.,  Senior  Project  Manager,  U.S. 
Nuclear  Regulatory  Ck)nimission.  MS:  0- 
ll-B-20,  Washington..  DC  20555. 
Comments  on  this  chapter  should  be 
sent  by  Sept.  15.  1995,  to  the  Director, 
Non-Power  Reactors  and 
Decommissioning  Project  Directorate  at 
the  above  address. 

Dated  at  Rockville,  MD,  this  15th.  day  of 
June  1995. 

For  the  Nuclear  Regulatory  Commission. 
Seymour  H.  Weiae. 
Dinctor.  Non-Power  Reactors  and 
Decommissioning  Project  Directorate, 
Division  of  Project  Support.  Office  of  Nuclear 
Reactor  Regulation. 
IFR  Doc  95-15291  Filed  6-21-95;  8:45  am] 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

Exeaptsd  S«rvic« 

agency:  OfBce  of  Personnel 

Management. 

ACTION:  Notica 

SUMMARY:  This  gives  notice  of  positions 
placed  or  revoked  under  Schedules  A 
and  B,  and  placed  under  Schedule  C  in 
the  excepted  service,  as  required  by 
Qvil  Service  Rule  VI,  Exceptions  from 
the  Competitive  Service. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  Paige,  (202)  606-0830. 
8UPPt.EMENTARY  INFORMATION:  The  Office 
of  Personnel  Management  published  its 
last  monthly  notice  updating  appointing 
authorities  established  or  revoked  under 
the  Excepted  Service  provisions  of  5 
CFR  213  on  May  30, 1995  (60  FR 
28183).  Individual  authorities 
established  or  revoked  under  Schedules 
A  and  B  and  established  imder 
Schedule  C  between  May  1,  1995  and 
May  31. 1995.  appear  in  the  listing 
below.  Future  notices  will  be  published 
on  the  fourth  Tuesday  of  each  month,  or 
as  soon  as  possible  thereafter.  A 
consolidated  Usting  of  all  authorities  as 
of  Jime  30  will  also  be  pubUshed. 

Schedule  A 

No  Schedule  A  authorities  were 
established  or  revoked  in  May  1995. 

Schedules 

No  Schedule  B  authorities  were 
estabUshed  or  revoked  in  May  1995. 


Schedule  C 

The  following  Schedule  C  positions 
were  approved  in  May  1995. 

Department  of  Agpcuhure 

Special  Assistant  to  the  Secretary  of 
Agriculture.  Effective  May  16. 1995. 

Confidential  Assistant  to  the  Secretary 
of  Agricuhure.  Effective  May  16,  1995. 

Confidential  Assistant  to  the  Assistant 
Secretary  for  Congressional  Relations. 
Effective  May  17, 1995. 

Confidential  Assistant  to  the 
Executive  Assistant  to  the  Secretary. 
EfiiBctive  May  19,  1995. 

Special  Assistant  to  the  Secretary  of 
Agriculture.  Effective  May  26, 1995. 

Confidential  Assistant  to  the 
Administrator,  Rural  Electrification 
Administration  Effective  May  26, 1995. 

Department  of  Commerce 

Director  of  Legislative, 
bitergovemmental  and  Public  Affairs  to 
the  Under  Secretary,  Bureau  of  Export 
Administration.  Effective  May  1.  1995. 

Confidential  Assistant  to  the  Director, 
Office  of  Business  Liaison.  Effective    » 
May  10, 1995. 

Department  of  Defense 

Special  Assistant  for  PoUcy  Planning 
and  Analysis  to  the  Head,  Plans  and 
PoUcy  Group.  Effective  May  19, 1995. 

Department  of  Edacation 

Special  Assistant  to  the  Assistant 
Secretary,  Office  of  Elementary  and 
Secondary  Education.  Effective  May  25, 
1995. 

Department  of  Housing  and  Urban 
Development 

Deputy  Assistant  Secretary  for  PoUcy 
Development  to  the  Assistant  Secretary 
for  Policy  Development  and  Research. 
Effective  May  9, 1995. 

Special  Assistant  to  the  Assistant 
Secretary  for  Public  Affairs.  Effective 
May  16, 1995. 

Special  Assistant/Director  of 
Scheduling  to  the  Secretary.  Effective 
May  25, 1995.  . 

Department  of  the  Interior    ' 

Special  Assistant  to  the  Deputy 
Assistant  Secretary,  Indian  Affairs. 
Effective  May  17,  1995.  I 

Department  of  Justice  | 

Director,  Special  Projects  to  the 
Director,  Office  of  Public  Affairs. 
Effective  May  19, 1995.         I 

Department  of  Labor 

Director  of  Scheduling  an^t  Advance 
to  the  Chief  of  Staff.  Effectiv^  May  8, 
1995. 

Staff  Assistant  to  the  Chielf  of  Staff. 
Effective  May  8, 1995. 


Staff  Assistant  to  the  Deputy  Under 
Secretary  for  International  Labor  Affairs. 
Effective  May  8, 1995. 

Special  Assistant  to  the  Coimselor  to 
the  Secretary.  Effective  May  19. 1995. 

Secretary's  Representative  to  the 
Associate  Director,  Office  of 
Intergovernmental  Affairs.  Effective  May 
19, 1995. 

Special  Assistant  to  the 
Administrator,  Wage  and  Hour  Division. 
Effective  May  26.  1995. 

Special  Assistant  to  the  Assistant 
Secretary  for  Public  Affairs.  Effective 
May  30,  1995. 

Department  of  Transportation 

Special  Assistant  to  the  Director, 
Bureau  of  Transportation  Statistics. 
Effective  May  1. 1905. 

Department  of  the  Treasury 

Staff  Assistant  to  the  Assistant 
Secretary  (Economic  Policy).  Effective 
May  1. 1995. 

Senior  Advisor  to  the  Under 
Secretary,  International  Affairs. 
Effective  May  16,  1995. 

Environmental  Protection  Agency 

Confidential  Assistant  to  the  Chief  of 
Staff.  Effective  May  16, 1995. 

Federal  Trade  Commission 

Director  of  Public  Affairs  (Supervisory 
Public  Affairs  Specialist)  to  the 
Chairman.  Effective  May  8, 1995. 

Secretary  (Office  Automation)  to  the 
Director,  Bureau  of  Competition. 
Effective  May  12, 1995. 

General  Services  Administration 

E)eputy  Associate  Administrator  for 
Congressional  and  Intergovernmental 
Affairs  to  the  Associate  Administrator 
for  Congressional  and 
Intergovernmental  Affairs.  Effective  May 
10, 1995. 

Interstate  Commerce  Commission 

Congressional  Affairs  Assistant  to  the 
Congressional  Affairs  Advisor.  May  26, 
1995. 

Occupational  Safety  and  Health  Review 
Commission 

Special  Assistant  to  the  Chairman  of 
the  Occupational  Safety  and  Health 
Review  Commission.  Effective  May  17, 
1995. 

Office  of  Management  and  Budget 

Confidential  Assistant  to  the 
Associate  Director,  Health  Personnel. 
Effective  May  16, 1995. 

Office  of  National  Drug  Control  Policy 

Director,  Public  Affairs  to  the 
Director,  Public  and  Legislative  Affairs. 
Effective  May  16,  1995. 
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Authority:  5  U.S.C.  3301  and  3302;  E.O. 
10577.  3  CFR  1954—1958  Comp.,  P.218. 
Office  of  Personnel  Management 
Lorraine  A.  Green, 
Deputy  Director. 

(FR  Doc.  9S-1524e  Filed  6-21-95;  8:45  am) 
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DEPARTMENT  OF  TRANSPOHTATION 

Fedwvl  HiQhwey  Adninlsfedlon 

EnvlroiMMnM  Impact  Statement 
Morgan,  Caas,  Schuyler,  and 
McDonough  Counties,  NHnois 

AGENCY:  Federal  Highway 
Administration  (FHWA).  DOT. 
ACTION:  Notice  of  intent. 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  pubUc  that  an 
Environmental  Impact  Statement  (EIS) 
will  be  prepared  for  a  project  in  Morgan, 
Cass,  Schuyler,  and  McDonough 
Counties,  lUinois.  The  proposed  project 
will  extend  from  the  northwestern 
terminus  of  the  proposed  Jacksonville 
Bypass,  in  Morgan  County  to  US  Route 
136,  in  McDonough  County.  The 
proposed  project  will  be  designated 
Federal  Air  Primary  Route  310  (FAP 
Route  310). 

FOR  FURTHER  WIFOAMATION  CONTACT: 
Mr.  Walter  C.  WaideUch,  Jr.,  Design 

Operations  Engineer,  Federal 

Highway  Administration.  Illinois 

Division.  3520  Executive  Park  Drive, 

Springfieki,  Illinois  62703, 

Telephone:  (217)  492-4622. 
Mr.  James  L.  Easterly,  district  Engineer, 

Illinois  Department  of  Transportation 

(IDOT),  126  East  Ash  Street, 

Springfield.  Illinois  62704, 

Telephone:  (217)  782-7301. 
SURKEMOfTARY  WIFOWMATION:  The 
FHWA,  in  cooperation  with  the  Illinois 
Department  of  Transportation,  will 
prepare  an  Environmental  Impact 
Statement  on  a  proposal  to  improve  US 
Route  67  with  Morgan,  Cass,  Schuyler, 
and  McDonough  Counties.  The 
proposed  action  involves  upgrading 
approximately  88.5  km  (55  miles)  of  US 
Route  67  to  a  four  lane,  partial  access- 
controlled  faciUty,  utilizing  both  the 
existing  alignment  and  new  alignment, 
depending  on  the  determination  of  the 
best  combination  to  meet  project  goals. 
The  proposed  project  will  extend  from 
the  proposed  Jacksonville  Bypass  in 
Morgan  County  on  the  south  to  US 
Route  136  near  Macomb  in  McDonough 
County  on  the  north. 

The  need  of  improving  US  Route  67 
is  based  on  improving  access  to 
existing/potential  development  in  the 
region,  transportation  demands,  safety 


considerations,  and  system  continuity 
for  the  route.  Future  economic 
development  in  the  area  is  tied  to 
improving  transportation  networks  to 
major  urban  areas.  Upgrading  US  Route 
67  from  Jacksonville  to  Macomb  would 
provide  the  opportunity  for  growth.  The 
proposed  action  would  not  only  cfHinect 
major  urban  areas  of  St.  Louis  and  the 
Quad  Cities,  but  would  also  tie  together 
the  population  centers  within  the 
immediate  project  area. 

Alternatives  under  consideration 
include  no  action  and  a  new  four  lane, 
partial  access-controlled  expressway 
facility.  Several  aUgnment  alternatives 
will  be  evaluated  for  the  proposed 
project,  including  bypasses  of 
Beardstown,  Rud^ville,  and  Industry. 
Additionally,  studies  will  evaluate  the 
use  of  the  existing  US  Route  67 
alignment  south  of  Beardstown  versus 
alternative  aUgnments  in  that  area.  The 
proposed  expressway  would  be  grade 
separated  at  all  active  railroad  tracks 
and  interchanges  would  be  constructed 
at  most  marked  routes  along  the  way.  A 
new  Illinois  River  crossing  would  also 
be  required  in  the  Beardstown  vicinity. 

The  scoping  process  for  this  project 
will  include  meetings,  review  sessions 
as  appropriate,  and  coordination  with 
appropriate  Federal,  State,  and  local 
agencies.  An  initial  scoping  meeting  to 
discuss  the  project's  impacts  and 
determine  the  extent  of  additional 
agency  involvement  will  be  held  on 
June  22, 1995  beginning  at  1  pjn.  at  the 
Elks  Club  in  Beardstown  (205  East  2nd 
Street).  Initiai  areas  of  environmental 
concern  identified  as  being  potentially 
impacted  by  project  alternatives  include 
conversion  of  agricultural  land,  cultural 
resources,  wetlands,  threatened  and 
endangered  species  (Federal  and  State), 
floodplains,  and  water  quality.  Further 
details  and  a  scoping  information  packet 
may  be  obtained  from  one  of  the  contact 
perscMis  listed  above. 

To  ensure  that  the  Kill  range  of  issues 
related  to  the  proposed  project  are 
addressed  and  all  significant  issues  are 
identified,  comments  and  suggestions 
are  invited  trova  all  interested  parties. 
Comments  or  suggestions  concerning 
this  proposed  action  and  the  EIS  should 
be  directed  to  the  FHWA  or  IDOT 
contact  persons  at  the  addresses 
provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Niunber  20.205,  Higiiway  Research. 
Planning  and  Coastniction.  The  regulations 
implementing  Executive  Order  12372 
intergovernmental  consultation  on  Federal 
programs  and  activities  apply  to  this 
program.) 


Issued  on:  )une  12, 1995. 
Wahv  C.  WaMtlk^  Jr., 
Design  Operations  Engineer.  Federal  Highway 
Administration,  Illinois  Division,  Springfield, 
Illinois. 

(FR  Doc.  95-15280  Filed  &-21-fl5:  8:45  am) 
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UNITED  STATES  MFOMHATION 
AGENCY 


kHemaMonal  EducaHonal  and  CuNural 
ActhfMee  Macfellonafy  Qrant  Program 

summary:  The  Office  of  Qtizen 
Exchanges  (E/P)  of  the  United  SUtes 
Information  Agency's  Bureau  of 
Educational  and  Cultural  Affiurs 
announces  an  open  competition  for  an 
assistance  award  program.  PubUc  or 
private  non-profit  organizations  meeting 
tbe  provisions  described  in  IRS 
regulation  26  CFR  1.501{cM3)-l  may 
apply  to  develop  projects  that  Unk  Uieir 
international  exchange  interests  with 
counterpart  institutions/groups  in  ways 
supportive  of  the  aims  of  the  Bureau  of 
Education  and  Cuhural  Affairs. 

Overall  grant  making  authority  for 
this  program  is  contained  in  the  Mutual 
Educational  and  Cultural  Exchange  Act 
of  1961,  as  amended,  PubUc  Law  87- 
256,  also  known  as  the  Fulbright  Hays 
Act.  The  purpose  of  the  Act  is  "to 
enable  the  Government  of  the  United 
States  to  increase  mutual  understanding 
between  the  people  of  the  United  States 
and  the  people  of  other  countries  .  . 
to  strengthen  the  ties  which  unite  us 
with  other  nations  by  demonstrating  the 
educational  and  cultural  interests, 
developments,  and  achievements  of  the 
people  of  the  United  States  and  other 
nations  .  .  .  and  thus  to  assist  in  the 
development  of  friendly,  sympathetic 
and  peaceful  relations  between  the 
United  States  and  the  other  countries  of 
the  world."  Programs  and  projects  must 
conform  with  Agency  requirements  and 
guidelines  outlined  in  the  Application 
Package.  USIA  projects  and  programs 
are  subject  to  the  availabiUty  of  funds. 

Interested  applicants  should  read  the 
complete  Federal  Ragkter 
announcement  before  addressing 
inquiries  to  the  Office  of  Qtizen 
Exchanges  or  submitting  their 
proposals.  Once  the  RFP  deadline  has 
passed,  the  Office  of  Citizen  Exchanges 
may  not  discuss  this  competition  in  any 
way  with  applicants  imtil  alter  the 
Bureau  program  and  project  review 
process  has  been  completed. 
ANNOUNCEMENT  NAME  ANO  IIUMBER:  All 
communications  concerning  this 
announcement  should  refer  to  the 
Annual  Discretionary  Grant  Program. 
The  announcement  number  is  E/P-96- 
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1.  Please  refer  to  title  and  number  in  all 
correspondence  or  telephone  calls  of 
USIA. 

DATES:  Deadline  for  Proposals:  All 
copies  must  be  received  at  the  U.S. 
Information  Agency  by  5  p.m. 
Washington,  D.C.  time  on  Friday, 
October  6. 1995.  Faxed  documents  will 
not  be  accepted,  nor  will  documents 
postmarked  on  October  6, 1995,  but 
received  at  a  later  date.  It  is  the 
responsibility  of  each  grant  applicant  to 
ensure  that  proposals  are  received  by 
the  above  deadline.  This  action  is 
effective  firom  the  publication  date  of 
this  notice  through  October  6, 1995,  for 
projects  where  activities  will  begin 
between  January  1, 1996  and  December 
31, 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Interested  organizations/institutions 
must  contact  the  Office  of  Citizens 
Exchanges,  E/PL,  Room  216,  United 
States  Information  Agency,  301  4th 
Street.  S.W.,  Washington,  D.C.  20547, 
(202)  619-5326.  to  request  detailed 
application  packets  which  include 
award  criteria:  all  application  forms: 
and  guidelines  for  preparing  propyosals, 
including  specific  criteria  for 
preparation  of  the  proposal  budget. 
Please  direct  inquiries  and 
correspondence  to  USIA  Program 
Officer  Laveme  Johnson,  E-Mail 
ajohnson©USIA.GOVl 
ADDRESSES:  Applicants  must  follow  all 
instructions  given  in  the  Application 
Package  and  send  only  complete 
applications  to:  U.S.  Information 
Agency,  REF:  E/P-96-1  Annual 
Discretionary  Grant  Competition,  Grants 
Management  Division  (E/XE),  301-4th 
Street  SW.,  Room  336.  Washington.  D.C. 
20547. 

Apphcants  must  also  submit  to  E/XE 
the  "Executive  Summary,"  "Proposal 
Narrative,"  and  "Budget"  sections  of 
each  proposal  on  a  3.5"  diskette, 
formatted  for  DOS.  This  material  must 
be  provided  m  ASCII  text  (DOS)  format 
with  a  maximum  line  length  of  65 
characters.  USIA  will  transmit  these 
files  electronically  to  USIS  posts 
overseas  for  their  review,  with  the  goal 
of  reducing  the  time  it  takes  to  get  posts' 
comments  for  the  Agency's  grants 
review  process. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Bureau's  authorizing  legislation, 
programs  must  maintain  a  non-poUtical 
character  and  should  be  balanced  and 
representative  of  the  diversity  of 
American  political,  social,  and  cultural 
hfe.  "Diversity"  should  be  interpreted 
in  the  broadest  sense  and  encompass 
differences  including  but  not  limited  to 
race,  gender,  religion,  geographic 
location,  socio-economic  status,  and 


physical  challenges.  Applicaints  are 
strongly  encouraged  to  adhere  to  the 
advancement  of  this  principle. 

Orerriew 

The  office  of  Citizens  Exctianges 
works  with  U.S.  private  sector,  non- 
profit organizations  on  cooperative 
international  group  projects  that 
introduce  American  and  foreign 
participants  to  each  others'  social, 
economic,  and  political  structures,  and 
international  interests.  The  Office 
supports  international  projects  in  the 
United  States  or  overseas  involving 
leaders  or  potential  leaders  in  the 
following  fields  and  professions:  urban 
planners,  jtirists,  speciaUzed  journalists 
(specialists  in  economics,  business, 
political  analysis,  international  affairs), 
business  professionals,  NGO  leaders, 
environmental  specialists, 
parliamentarians,  educators, 
economists,  and  other  government 
officials. 

Guidelinea 

Applicants  should  carefully  note  the 
following  restrictions/recommendations 
for  proposals  in  specific  geographical 
areas: 

The  Newly  Independent  States:  USIA 
and  other  agencies  of  the  U.S. 
government  have  numerous  programs  in 
the  countries  of  the  NIS  (Armenia, 
Azerbaijan,  Belarus.  Georgia. 
Kazakhstan.  Kyrgyzstan,  Moldova, 
Russia.  Tajikistan,  Turkmenistan, 
Ukraine,  and  Uzbekistan).  As  such, 
proposals  involving  this  retgion  will  not 
be  accepted  under  this  coniipetition. 

Western  Europe  and  Caiiada  (WEU): 
Priority  themes  and  target  countries/ 
regions  follow: — Immigration  and 
MulticulturaUsm:  Italy,  Frtmce. 
Germany.— Conflict  Resoliition:  Greece/ 
Turkey/Cyprus;  Northern  Ireland. — 
Environmental  Cooperation  and 
Sustainable  Development:  Nordic/Baltic 
region;  Western  Canada: — School-to- 
work  "Transition/Vocatiomil  Education: 
Germany,  Scandinavia,  Sjpain. 

East  Asia  and  the  Pacific  (EA): 
Priority  consideration  will  be  given  to 
the  following: 

(1)  Asean  and  Other  Southeast  Asian 
Countries:  Proposals  for  a  journalism 
project  focusing  on  investigative 
reporting,  media  ethics  and  the 
relationship  between  the  media, 
government  and  the  people.  Proposals 
should  be  designed  for  jimior  to  mid- 
level  working  journalists,  in  the  print  or 
electronic  media,  in  ASEAN  member 
countries  and/or  other  Southeast  Asian 
countries.  Proposals  that  include  two- 
way  exchanges  are  preferred.  It  is 
projected  that  this  subregional  project 
will  be  conducted  in  English  and 


participants  must  be  fluent  in  EngUsh. 
As  the  overseas  portion  of  the  exchange, 
a  seminar/workshop  on  the  methods 
and  ethics  of  investigative  reporting  is 
suggested.  Potential  site  would  be 
Thailand. 

(2)  China:  Rule  of  law.  An  exchange 
of  young  Chinese  legal  professionals 
including  practicing  lawyers,  academics 
and  government  officials  on  issues  in 
civil  law  focusing  on  how  the  rights  of 
ordinary  citizens  in  such  fields  as 
consumer  protection,  environmental 
protection,  and  intellectual  property 
rights  are  protected  by  a  strong  legal 
code  which  permits  civil  suits  against 
violators  by  private  individuals  or  by 
individuals  acting  in  a  private  capacity. 
Participants  should  observe  how  the 
threat  of  hability  suits  in  the  U.S.  eases 
the  biuxlen  on  the  state  for  the 
enforcement  of  public  poUcy  and 
provides  a  check  on  abuses  of  the  rights 
of  individuals. 

(3)  China:  Role  of  individuals  in 
environmental  protection.  Exchanges 
that  provide  Chinese  mid-level  central 
governments  and  municipal  and 
provincial  officials  with  responsibifity 
for  environmental  protection,  as  well  as 
academics  and  staff  in  non- 
governmental environmental 
organizations,  an  opportunity  to  observe 
how  citizens'  action  groups  in  the  U.S. 
represent  pubUc  interest  in 
environmental  issues,  affect  legislation 
and  influence  public  policy. 
Participants  should  observe  how  citizen 
organizations  in  the  U.S.  can  affect  the 
outcome  of  specific  local  projects  with 
the  potential  for  environmental 
degradation.  Proposals  should  reflect 
previous  experience  in  working  with 
Chinese  organizations  in  the 
environmental  field. 

(4)  Korea:  Korean  Local  Autonomy 
Project.  Proposals  to  conduct  a  project 
for  Korean  provincial  and  mimicipal 
administrators  to  observe  how  U.S.  state 
and  local  governments  function  and 
how  the  federal,  state  and  local 
governments  interact.  Participants 
should  be  elected  provincial  and 
municipal  government  officials  or  high- 
level  appointees  to  provincial  and 
municipal  government  positions  or  a 
combination  of  the  two.  The  program 
should  emphasize  the  degree  of 
autonomy  enjoyed  by  state  and  local 
governments  within  the  U.S.  federal 
system. 

American  Republics  (AR):  Priority 
will  be  given  to  projects  involving  Haiti 
(focusing  on  democracy  building  or 
adult/community-based  education). 
Brazil  (focusing  on  ethics  in  government 
or  cultural  diversity),  and  the  Andean 
region  (focusing  on  judicial  reform). 
Proposals  for  projects  in  the  Andean 


region  should  include  activities  in  at 
least  two  Andean  countries,  one  of 
which  must  be  Colombia  or  Bohvia. 
(The  Andean  Region  consists  of  the 
following  countries:  BoUvia.  Chile, 
Colombia.  Ectiador,  Peru,  and 
Venezuela.) 

Africa  (AF):  Preference  will  be 
accorded  to  proposals  which  include 
three  or  four  coimtries  in  aae  subregion 
of  Africa  (West,  East,  or  Southern 
Afiica),  and  priority  will  be  given  to 
projects  addressing  rule  of  law,  print  or 
electronic  media  development,  and 
conflict  resolution.  Other  themes  may 
be  proposed,  but  the  three  Usted  above 
will  receive  preference. 

North  Africa,  Near  East  and  South 
Asia  (NEA):  Priority  will  be  given  to 
projects  involving  Pakistan/India 
(focusing  on  conflict  resolution  and 
economic  reform]  and  the  Middle  East 
Peace  Process  States  (focusing  on  public 
administration  and  natural  resource 
management).  The  Office  of  Citizen 
Exchanges  strongly  encourages  the 
coordination  of  activities  with  respected 
universities,  professional  associations, 
and  major  cultural  institutions  in  the 
U.S.  and  abroad,  but  particularly  in  the 
U.S.  Projects  should  be  intellectual  and 
cultural,  not  technical.  Vocational 
training  (an  occupation  other  than  one 
requiring  a  baccalaureate  or  higher 
academic  degree;  i.e.,  clerical  work,  auto 
maintenance,  etc.,  and  other 
occupations  requiring  less  than  two 
years  of  higher  education)  and  technical 
training  (special  and  practical 
knowledge  of  a  mechanical  or  a 
scientific  subject  which  enhances 
mechanical,  narrowly  scientific,  or 
semi-skilled  capabilities)  are  ineUgible 
for  support.  In  addition,  scholarship 
programs  are  ineUgible  for  support. 

Tne  Office  does  not  support  proposals 
limited  to  conferences  or  seminars  (i.e., 
one-  to  fourteen-day  programs  with 
plenary  sessions,  main  speakers,  panels, 
and  a  passive  audience).  It  will  support 
conferences  only  insofar  as  they  are  part 
of  a  larger  project  in  duration  and  scope 
which  is  receiving  USIA  funding  from 
this  competition.  USIA-supported 
projects  may  include  internships;  study 
toiu^;  short-term,  non-tecHhical 
training;  and  extended,  intensive 
workshops  taking  place  in  the  United 
States  or  overseas.  The  themes 
addressed  in  exchange  programs  must 
be  of  long-term  importance  rather  than 
focused  exclusively  on  current  events  or 
short-term  issues.  In  every  case,  a 
substantial  rationale  must  be  presented 
as  part  of  the  proposal,  one  that  clearly 
indicates  the  distinctive  and  important 
contribution  of  the  overall  project, 
including,  where  appUcable,  the 
expected  yield  of  any  associated 


conference.  No  funding  is  available 
exclusively  to  send  U.S.  citizens  to 
conferences  or  conference-type  seminars 
overseas;  nor  is  funding  available  for 
bringing  foreign  nationals  to 
conferences  or  to  routine  professional 
association  meetings  in  the  United 
States.  Projects  that  dupUcate  what  is 
routinely  carried  out  by  private  sector 
and/or  pubUc  sector  operations  will  not 
be  considered.  The  Office  of  Qtizen 
Exchanges  strongly  recommends  that 
applicants  consult  with  host  country 
USIS  posts  prior  to  submitting 
proposals. 

Selection  of  Participants: 

All  grant  proposals  should  clearly 
describe  the  type  of  persons  who  will 
participate  in  the  program  as  well  as  the 
process  by  which  {>articipants  v«rill  be 
selected.  It  is  recommended  that 
programs  in  support  of  U.S.  internships 
include  letters  tentatively  committing 
host  institutions  to  support  the 
internships.  In  the  selection  of  foreign 
participants,  USIA  and  USIS  posts 
abroad  retain  the  right  to  nominate  all 
participants  and  to  accept  or  deny 
participants  recommended  by  grantee 
institutions.  However,  grantee 
institutions  are  often  asked  by  USIA  to 
suggest  names  of  potential  participants. 
The  grantee  institution  will  also  provide 
the  names  of  American  participants  and 
brief  (two  pages)  biographical  data  on 
each  American  participant  to  the  Office 
of  Citizen  Exchanges  for  information 
piuposes.  Priority  will  be  given  to 
foreign  participants  who  have  not 
previously  traveled  to  the  United  States. 

Additional  Guidance: 

The  Office  of  Citizen  Exchanges  offers 
the  following  additional  guidance  to 
prospective  appUcants: 

1 .  The  Office  of  Citizen  Exchanges 
encoiu-ages  project  proposals  involving 
more  than  one  country.  Pertinent 
rationale  which  links  countries  in  multi- 
country  projects  should  be  included  in 
the  submission.  Single-coimtry  projects 
that  are  clearly  defined  and  possess  the 
potential  for  creating  and  strengthening 
continuing  linkages  between  foreign  and 
U.S.  institutions  are  also  welcome. 

2.  Proposals  for  bilateral  programs  are 
subject  to  review  and  comment  by  the 
USIS  post  in  the  relevant  country,  and 
pre-selected  participants  will  also  be 
subject  to  USIS  post  review. 

3.  Bilateral  programs  should  clearly 
identify  the  counterpart  organization 
and  provide  evidence  of  the 
organization's  participation. 

4.  The  office  of  Citizen  Exchanges  will 
consider  proposals  for  activities  which 
take  place  exclusively  in  other  countries 
when  USIS  posts  are  consulted  in  the 


design  of  the  proposed  program  and  in 
the  dioice  of  the  most  suitable  venues 
for  such  programs. 

5.  Office  of  Qtizen  Exchanges  grants 
are  not  given  to  support  projects  whose 
focus  is  limited  to  technical  or 
vocational  subjects,  or  for  research 
projects,  for  publications  funding,  for 
student  and/or  teacher/ foculty 
exchanges,  for  sports  and/or  sports 
related  programs.  Nor  does  this  office 
provide  scholarships  or  support  for 
long-term  (a  semester  or  more)  academic 
studies.  Competitions  sponsored  by 
other  Bureau  offices  are  also  announced 
in  the  Federal  Register. 

For  projects  that  would  begin  after 
December  31,  1996,  competition  details 
will  be  announced  in  the  Federal 
Register  on  or  about  June  1,  1996. 
Inquiries  concerning  technical 
requirements  are  welcome  prior  to 
submission  of  appUcatioos. 

Funding 

Although  no  set  funding  limit  exists, 
proposals  for  less  than  $135,000  will 
receive  preference.  Organizations  with 
less  than  four  years  of  successful 
experience  in  managing  international 
exchange  programs  are  limited  to       _ 
$60,000.  Apphcants  are  invited  to 
provide  both  an  all-inclusive  budget  as 
well  as  separate  sub-budgets  for  each 
program  component,  phase,  location,  c« 
activity  in  order  to  facilitate  USIA 
decisions  on  funding.  While  an  all- 
inclusive  budget  must  be  provided  with 
each  proposal,  separate  component 
budgets  are  optional.  Competition  for 
USIA  funding  support  is  keen. 

The  selection  of^grantee  institutions 
will  depend  on  program  substance, 
cross-cultural  sensitivity,  and  ability  to^ 
carry  out  the  program  successfully. 
Since  USLA  grant  assistance  constitutes 
only  a  portion  of  total  project  funding, 
proposals  should  Ust  and  provide 
evidence  of  othc.  anticipated  sources  of 
financial  and  in-<dnd  support.  Proposals 
with  substantial  private  sector  support 
from  foundations,  corporations,  other 
institutions,  et  al.  will  be  deemed  highly 
competitive.  The  Recipient  must 
provide  a  minimum  of  33  percent  cost 
sharing  of  the  total  project  cost 

Cost  Sharing 

The  Bureau  of  Educational  and 
Cultiu^  Affairs  encourages  cost-sharing, 
which  may  be  in  the  form  of  allowable 
direct  or  indirect  costs.  The  recipient  of 
an  assistance  award  must  medntain 
written  records  to  support  all  allowable 
costs  which  are  claimed  as  being  its 
contribution  to  cost  participation,  as 
well  as  costs  to  be  paid  by  the  Federal 
Government.  Such  records  are  subject  to 
audit. 
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The  basis  for  determining  the  value  of 
cash  and  in-kind  contributions  must  be 
in  accordance  with  OMB  Circular  A- 
110.  Subpart  Q23)  "Cost-sharing  or 
Matching,"  and  should  be  described  in 
the  proposal.  Cost  sharing  may  be  in  the 
form  of  allowable  direct  or  indirect 
costs.  The  Recipient  must  maintain 
written  records  to  support  all  allowable 
costs  which  are  claimed  as  being  its 
contribution  to  cost  participation,  as 
well  as  costs  to  be  paid  by  the  Federal 
Government.  Such  records  are  subject  to 
audit.  In  the  event  the  Recipient  does 
not  provide  a  minimum  of  33  percent 
cost  sharing,  the  Agency's  contribution 
will  be  reduced  in  proportion  to  the 
Recipient's  contribution.  The 
Recipient's  proposal  shall  include  the 
cost  of  an  audit  that:  (1)  Complies  with 
the  requirements  of  OMB  Circular  No. 
A-133.  Audits  of  histitutions  of  Higher 
Education  and  Other  Nonprofit 
Institutions;  (2)  complies  with  the 
requirements  of  American  Institute  of 
Certified  PubUc  Accountants  (AICPA) 
Statement  of  Position  (SOP)  No.  92-9; 
and  (3)  complies  with  AICPA 
Codification  of  Statements  on  Auditing 
Standards  AU  Section  551.  "Reporting 
on  Information  Accompanying  the  Basic 
Financial  Statements  in  Auditor- 
Submitted  Docimients."  where 
applicable.  When  USIA  is  the  largest 
direct  source  of  Federal  financial 
assistance — i.e.  the  cognizant  Federal 
Agency — and  indirect  costs  are  charged 
to  Federal  grants,  a  supplemental 
schedule  of  indirect  cost  computation  is 
required. 

The  audit  costs  shall  be  identified 
separately  for:  (1)  Audit  of  the  basic 
financial  statements,  and  (2) 
supplemental  reports  and  schedules 
required  by  A-133. 

USIA's  Office  of  Inspector  General  has 
provided  supplemental  guidance  for 
conducting  A-133  audits  and  recovery 
of  related  audit  costs  in  a  separate  "Dear 
Colleague"  letter  dated  January  24, 
1995. 

The  following  project  costs  are 
eligible  for  consideration  for  funding: 

1 .  International  and  domestic  air 
fares;  visas;  transit  costs;  ground 
transportation  costs. 

2.  Per  Diem.  For  the  U.S.  program, 
organizations  have  the  option  of  using  a 
flat  $140/day  for  program  particijjants 
or  the  published  U.S.  Federal  per  diem 
rates  for  individual  American  cities.  For 
activities  outside  the  U.S..  the  pubUshed 
Federal  per  diem  rates  must  be  used. 

Note:  U.S.  escorting  staff  must  use  tlie 
published  Federal  per  diem  rates,  not  the  flat 
rate. 

3.  Interpreters:  If  needed,  interpreters 
for  the  U.S.  program  are  provided  by  the 


U.S.  State  Department  Language 
Services  Division.  Typically,  a  pair  of 
simultaneous  interpreters  is  provided 
for  every  four  visitors  who  need 
interpretation.  USIA  grants  do  not  pay 
for  foreign  interpreters  to  accompany 
delegations  from  their  home  coimtry. 
Grant  proposal  budgets  should  contain 
a  flat  $140/day  per  diem  for  each 
Department  of  State  interpreter,  as  well 
as  home-program-home  air 
transportation  of  $400  per  interpreter 
plus  any  U.S.  travel  expenses  during  the 
program.  Salary  expenses  are  covered 
centrally  and  should  not  be  part  of  an 
applicant's  proposed  budget. 

4.  Book  and  cultural  allowance: 
Participants  are  entitled  to  and  escorts 
are  reimbursed  a  one-time  culttiral 
allowance  of  $150  per  person,  plus  a 
participant  book  allowance  of  $50.  U.S. 
staff  do  not  get  these  benefits. 

5.  Consultants.  May  be  used  to 
provide  specialized  expertise  or  to  make 
presentations.  Daily  honoraria  generally 
do  not  exceed  $250  per  day. 
Subcontracting  organizations  may  also 
be  used,  in  which  case  the  written 
agreement  between  the  prospective 
grantee  and  subcontractor  should  be 
included  in  the  proposal. 

6.  Room  rental,  which  generally 
should  not  exceed  $250  per  day. 

7.  Materials  development.  Proposals 
may  contain  costs  to  purchase,  develop, 
and  translate  materials  for  participants. 

8.  One  working  meal  per  project.  Per 
capita  costs  may  not  exceed  $5-8  for  a 
limch  and  $14-20  for  a  dinner, 
excluding  room  rental.  The  number  of 
invited  guests  may  not  exceed 
participants  by  more  than  a  factor  of 
two-to-one. 

9.  A  return  travel  allowance  of  $70  for 
each  participant  which  is  to  be  used  for 
incidental  expenditures  inciured  during 
international  travel. 

10.  All  USIA-funded  delegates  will  be 
covered  under  the  terms  of  a  USIA- 
sponsored  health  insurance  policy.  The 
premiimi  is  paid  by  USIA  directly  to  the 
insurance  company. 

11.  Other  costs  necessary  for  the 
effective  administration  of  the  program, 
including  salaries  for  grant  organization 
employees,  benefits,  and  other  direct 
{md  indirect  costs  per  detailed 
instructions  in  the  application  package. 

Note:  The  20  percent  limitation  of 
"administrative  costs"  included  in  previous 
announcements  does  not  apply  to  this  RFP. 

Please  refer  to  the  Application 
Package  for  complete  budget  guidelines. 

Review  Process 

USIA  will  acknowledge  receipt  of  all 
proposals  and  will  review  them  for 
technical  eUgibiUty  Proposals  will  be 


deemed  ineUgible  if  they  do  not  fully 
adhere  to  the  guidelines  established 
herein  and  in  the  Apphcation  Packet. 
EUgible  proposals  will  be  forwarded  to 
panels  of  USIA  officers  for  advisory 
review.  All  eligible  proposals  will  also 
be  reviewed  by  the  budget  and  contract 
offices,  as  well  the  USIA  geographic 
regional  office  and  the  USIS  post 
overseas,  where  appropriate.  Proposals 
may  also  be  reviewed  by  the  USIA's 
Office  of  General  Counsel  or  by  other 
Agency  elements.  Fixnding  decisions  are 
at  the  discretion  of  the  USIA  Associate 
Director  for  Educational  and  Cultural 
Affairs.  Final  technical  authority  for 
grant  award  resides  with  USIA's 
contracting  officer. 


Review  Criteria 

USIA  will  consider  proposals  based 
on  their  conformance  with  the 
objectives  and  considerations  already 
stated  in  this  RFP,  as  well  as  the 
following  criteria: 

1.  Quality  of  Program  Idea:  Proposals 
should  exhibit  originality,  substance, 
precision,  and  relevance  to  the  Agency 
mission. 

2.  Pmgram  Planning:  Detailed  agenda 
and  relevant  work  plan  should 
demonstrate  substantive  imdertakings 
and  logistical  capacity.  Agenda  and  plan 
should  adhere  to  the  program  overview 
and  guidelines  described  above. 

3.  Ability  to  Achieve  Program 
Objectives:  Objectives  should  be 
reasonable,  feasible,  and  flexible. 
Proposals  should  clearly  demonstrate 
how  the  institution  will  meet  the 
program  objectives  and  plan. 

4.  Multiplier  Effect:  Proposed 
programs  should  strengthen  long-term 
mutual  imderstanding,  including 
maximiun  sharing  of  information  and 
establishment  of  long-term  institutional 
and  individual  linkages. 

5.  Value  of  U.S.-Partner  Country 
Relations:  Proposed  projects  should 
receive  positive  assessments  by  USIA's 
geographic  area  desk  and  overseas 
officers  of  program  need,  potential 
impact,  and  significance  in  the  partner 
country(ies). 

6.  Institutioitbl  Capacity:  Proposed 
personnel  and  institutional  resources 
should  be  adequate  and  appropriate  to 
achieve  the  program's  or  project's  goal. 

7.  Institution  Reputation/Ability: 
Proposals  should  demonstrate  an 
institutional  record  of  successful 
exchange  programs,  including 
responsible  fiscal  management  and  full 
compliance  with  all  reporting 
requirements  for  past  Agency  grants  as 
determined  by  USIA's  Office  of 
Contracts.  The  Agency  will  consider  the 
past  performance  of  prior  recipients  and 
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the  demonstrated  potential  of  new 
applicants. 

8.  Follow-on  Activities:  Proposals 
should  provide  a  plan  for  continued 
follow-on  activity  (without  USIA 
support)  which  ensiu'es  that  USIA- 
supported  programs  are  not  isolated 
events. 

9.  Evaluation  Plan:  Proposals  should 
provide  a  plan  for  a  thorough  and 
objective  evaluation  of  the  program/ 
project  by  the  grantee  institution. 

10.  Cost-Effectiveness:  The  overhead 
and  administrative  components  of  the 

Eroposal,  including  salaries  and 
onoraria,  should  be  kept  as  low  as 
possible.  All  other  items  should  be 
necessary  and  appropriate. 

11.  Cost-Shanng:  Proposals  should 
maximize  cost-sharing  through  other 
private  sector  support  as  well  as 
institutional  direct  fimding 
contributions. 


12.  Support  of  Diversity:  Proposals 
should  demonstrate  the  recipients' 
commitment  to  promoting  the 
awareness  and  imderstanding  of 
diversity  throughout  the  program.  This 
can  be  accomplished  through 
documentation  (such  as  a  written 
statement  or  accoimt)  siunmarizing  past 
and/or  on-going  activities  and  efforts 
that  further  the  principle  of  diversity 
within  both  their  organization  and  their 
activities. 

Notice 

The  need  of  the  program  may  require 
the  award  to  be  reduced,  revised,  or 
increased.  The  terms  and  conditions 
published  in  the  RFP  are  binding  and 
may  not  be  modified  by  any  USIA 
representative.  Explanatory  information 
provided  by  USIA  that  contradicts 
published  language  will  not  be  binding. 


Issuance  of  the  RFP  does  not  constitute 
an  award  commitment  on  the  part  of  the 
Government.  Final  awards  cannot  be 
made  imtil  fimds  have  been  fully 
appropriated  by  the  Congress,  allocated, 
and  conunitted  through  internal  USIA 
procedures. 

Notification 

All  appUcants  will  be  notified  of  the 
results  of  the  review  process  on  or  about 
December  8,  1995.  Awarded  grants  will 
be  subject  to  periodic  rep>orting  and 
evaluation  requirements. 

Dated:  June  14, 1995. 
Dell  Pendergraat, 

Deputy  Associate  Director,  Bureau  of 
Educational  and  Cultural  Affairs. 
(FR  Doc.  95-15117  Filed  6-21-95;  8:45  am] 
MLLMQ  COOe  tZSO-OI-H 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  publiabed  under 
the  "Government  in  the  Sunshine  AcT  (Pub. 
L  94-409)  5  U.S.C.  552b(e)(3). 


FEDERAL  OEPOSfT  INSURANCE 
CORPORATION 

Pursuant  to  the  provinons  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b).  notice  is  hereby  given  that 
at  3:03  p.m.  on  Monday.  June  19. 1995, 
the  Board  of  Directors  of  the  Federal 
Deposit  Insiirance  Corporation  met  in 
closed  session  to  consider  matters 
relating  to  the  Corporation's  corporate, 
supervisory,  and  resolution  activities. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director 
Jonathan  L  Fiechter  (Acting  Director, 
Office  of  Thrift  Supervision),  secsnded 
by  Vice  Chairman  Andrew  C.  Hove,  Jr., 
conctirred  in  by  Mr.  Stephen  R. 
Steinbrink.  acting  in  the  place  and  stead 
of  Director  Eugene  A.  Ludwig 
(Comptroller  of  the  Currency)  and 
Chairman  Ricki  Heifer,  that  Corporation 
business  required  its  consideration  of 
the  matters  on  less  than  seven  days' 
notice  to  the  pubUc;  that  no  earlier 
notice  of  the  meeting  was  practicable; 
that  the  public  interest  did  not  require 
consideration  of  the  matters  in  a 
meeting  open  to  public  observation;  and 
that  matters  could  be  considered  in  a 
closed  meeting  by  authority  of 
subsections  (c)(2),  (c)(4).  (c)(6).  (c)(8). 
and  (c)(9)(A)(ii).  of  the  "Government  in 
the  Sunshine  Act"  (5  U.S.C.  552b(c)(2), 
(c)(4).  (c)(6).  (c)(8).  and  (c)(9)(A)(ii)). 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
550— 17th  Street,  NW.,  Washington.  DC. 

Dated:  June  20, 1995. 
Federal  Deposit  Insurance  Corporation. 
Rsbert  E.  Feldman, 
Deputy  Executive  Secretary 
(FR  Doc.  95-15497  Filed  6-20-95;  3:41  pm] 
MLUNQCOOE  en4-«1-M 

FEDERAL  ELECTION  COMMtSStON 

DATE  AND  TMIE:  Tuesday,  June  27, 1995 
at  10:00  a.m. 

place:  999  E  Street,  N.W..  Washington, 
D.C. 

STATUS:  This  meeting  will  be  closed  to 
the  public. 


rTEMS  TO  BE  DISCUSSED: 

Compliance  matters  pursuant  to  2  U.S.C 
§437g. 

Audits  conducted  pursuant  to  2  U.S.C 
$437g,  §  438(b).  and  Title  26.  U.S.C 

Matters  concerning  partici[>ation  in  civil 
actions  or  proceedings  or  arbitration. 

Internal  persormel  rules  and  procedures  or 
matters  afibcting  a  particular  employee. 

DATE  AND  VHE:  Wednesday,  June  28, 
1995  at  10:00  a.m. 

PLACE:  999  E  Street.  N.W.,  Washington, 
D.C.  (Ninth  Floor) 

STATUS:  This  meeting  will  be  open  to  the 
pubUc. 

FTEMS  TO  BE  DISCUSSED: 

Regulations: 

MCFL  Rulemaking:  Explanation  and 
Justification  for  Express  Advocacy 
Definition  and  Qualified  Nonprofit 
Corporation  Regulations.  (Continued 
from  meeting  of  June  IS,  1995) 

DATE  AND  TIME:  Thxirsday,  June  29, 1995 
at  10:00  a.m. 

PLACE:  999  E  Street.  N.W..  Washington, 
D.C.  (Ninth  Floor) 

STATUS:  This  meeting  will  be  open  to  the 
public. 

ITEMS  TO  BE  DISCUSSED: 

Correction  and  Approval  of  Minutes. 

Advisory  Opinions: 

AOR  1995-12 
Independent  Bankers  AssociaticMi  of 
America  by  its  president,  Richard  L 
Mount 
AOR  1995-15 
Beth  Taylor  (Allison? AC)  Allison  Engine 
Company  (continued  from  meeting  of 
June  15, 1995). 
AOR  1995-18 
Honorable  James  A.  Leach,  Chairman, 
Conunittee  on  Banking  and  Financial 
Services,  U.S.  House  of  Representatives. 
AOR  1995-20 
Honorable  Tim  Roemer,  on  t>ehalf  of 
Hoosiers  for  Tim  Roemer  Committee. 

Regulations: 

MCFL  Rulemaking:  Explanation  and 
Justification  for  Express  Advocacy 
Definition  and  Qualified  Nonprofit 
Corporation  Regulations,  (continued 
from,  meeting  of  June  28, 1995). 

Administrative  Matters: 

Statiis  Update  on  Computer  Development 
Projects  (continued  from  meeting  of  June 
15, 1995). 


PERSON  TO  CONTACT  FOR  INFOfMATION: 

Mr.  Ron  Harris,  Press  Officer, 

Telephone:  (202)  219-4155. 

Mariorie  W.  Emmons, 

Secretary  of  the  Commission. 

(FR  Doc.  95-15499  Filed  6-20-95;  3:49  pm] 

BiuMO  COM  ens-ei-M 


FEDERAL  HOUSING  FINANCE  BOARD 

TIME  AND  DATE:  9:00  a.m.,  Thursday. 
)\me  29, 1995. 

PLACE:  Board  Room  Second  Floor. 
Federal  Housing  Finance  Board,  1777  F  ' 
Street,  N.W.,  Washington,  DC  20006. 
STATUS:  The  entire  meeting  on 
Thursday,  June  29, 1995  will  be  open  to 
the  public. 

MATTERS  TO  BE  CONSIDERED: 

a.  FHLBank  of  Topeka  Proposal  to  Certify 

Nebraska  Investment  Finance  Authority  as 

a  Nonmember  Mortgagee 
B.  FHLBank  Dividend  Recomaiendation  for 

the  Second  Quarter,  1995 
C  Appointment  to  the  Office  of  Finance 

Board  of  Directors 

D.  Approval  of  AHP  Applications — First 
Round. 1995 

E.  Notional  Vote  Procedures 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Elaine  L.  Baker,  Executive  Secretary  to 

the  Board,  (202)  408-2837. 

KiULFair, 

Managing  Director. 

[FR  Doc.  95-15396  Filed  6-20-95;  10:29  ami 

aiLUNQ  oooe  sns-oi-M 


SECURTTIES  AND  EXCHANGE  COMMISSION 

"FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  [60  FR  31186. 
June  13, 19951 
STATUS:  Closed  meeting. 
PLACE:  450  Fifth  Street.  N.W.. 
Washington.  D.C. 

DATE  PREVIOUSLY  ANNOUNCED:  June  13. 
1995. 

CHANGE  IN  THE  MEETING:  Additional  Item. 
The  following  item  was  considered  at 
a  closed  meeting  held  on  Wednesday, 
June  14, 1995,  following  the  open 
meeting: 

Litigation  matter. 

Commissioner  Wallman..as  duty 
officer,  determined  that  Commission 
business  required  the  above  change  and 
that  no  earlier  notice  thereof  was 
possible. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
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scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  The  Office 
of  the  Secretary  (202)  942-7070. 

Dated:  June  19, 1995. 
Jonathan  G.  Katz, 
SscTBtary. 
(FR  Doc.  95-15424  Filed  6-20-12:31  pm) 

MUJNQ  COM  SOIO-OI-M 


UNITED  STATES  ENRICMNENT  CORPORATION 
BOARD  OF  DIRECTORS 

TIME  AND  DATE:  8:30  a.m.,  Tuesday,  Jime 

27, 1995. 

PLACE:  USEC  Corporate  Headquarters, 

6903  Rockledge  Drive,  Bethesda, 

Maryland  20817. 

STATUS:  The  meeting  will  be  closed  to 

the  public. 

MATTERS  TO  BE  CONSIDERED: 

•  Review  of  commercial  and  financial  issues 
of  the  Corporation 

•  Procedural  matters 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Barbara  Arnold,  301-564-3354. 

Dated:  June  19, 1995. 
William  H.  Timbers,  Jr., 

President  and  Chief  Executive  Officer. 

[FR  Doc.  95-15408  Filed  6-20-95: 11:12  amj 

BILLMa  COOC  STZO-ei-M 
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MFOMMATION  AND  ASSISTANCE 


Index,  finding  aids  ft  general  informatioa 
Public  inspection  announcement  hne 
Corrections  to  published  documents 
Document  drafting  information 
Machine  readable  documents 

Cod*  •!  F«i*rai  FtoguMiorw 

Index,  finding  aids  ft  general  information 
Printing  schedules 


Public  Laws  Update  Service  (numbers,  dates,  etc.) 
Additional  information 


Executive  orders  and  proclamations 

Public  Papers  of  the  F^idents 

Weekly  Compilation  of  Presidential  Documents 

TIM  Unittd  sum  (towmwwt  MmimI 

General  information 
wVMT  99^n099 

Data  base  and  machine  readable  specificatioas 

Guide  to  Record  Retention  Requirements 

Legal  staff 

Privacy  Act  Compilatioa 

Public  Laws  Update  Service  (PLUS) 

TCH)  far  the  hearing  impairad 


202-623-6227 
523-S215 
S23-6237 
S23-31S7 
523-4634 


523-6227 
523-3419 


S23-M41 
523-6239 


62»-5239 
523-5239 

523-5239 


523-5239 

523-4634 

523-3-W7 
523-4634 
523-31(7 
523-9941 
523-6229 


ELECmOMC  BULLrriN  lOAM) 

Free  EtectraMic  Btittetia  laard  service  kx  Public  Law 

numbers,  Faderal  Register  finding  aids,  and  list  of 

documents  on  public  inspection:  998-Z79-9929 

yAX-OM  wmmMO 

You  may  access  our  Fax-On-Demand  service.  You  only  need  a  fax 
machine  and  there  is  bo  charge  for  the  service  except  for  long 
distance  telephooe  charges  the  user  may  incur.  The  list  of 
documents  on  public  inspection  and  the  daily  Federal  Register's 
table  of  contents  are  available  using  this  service.  The  document 
numbers  are  7050-Public  Inspection  list  and  7051 -Table  of 
Contents  list  The  public  inspection  list  will  be  updated 
immediately  for  docimients  filed  on  an  emergency  basis. 
NOTt:  YOU  WILL  ONLY  GET  A  USTING  OF  DOCUVffNTS  ON 
FILE  AND  NOT  TW  ACTUAL  DOCUVflSNT.  Documents  on 
public  inspection  may  be  viewed  and  copied  in  our  office  located 
at  900  North  Capitol  Street,  N.W.,  Suite  700.  The  Fax-On-Demand 
telephone  number  is:  391-71! 
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Order  Now! 

The  Unfited  States 
Government  Manual 
1994/95 

As  the  official  handbook  of  the  Federal  Government, 
the  Manual  is  the  best  source  of  information  on  the 
activities,  functions,  organization,  and  principal  officials 
of  the  agencies  of  the  legislative,  judicial,  and  executive 
branches.  It  also  includes  information  on  quasi-official 
agencies  and  international  organizations  in  which  the 
United  States  participates. 

Particularly  helpful  for  those  interested  in  where  to  go 
and  who  to  see  about  a  subject  of  particular  concern  is 
each  agency's  "Sources  of  Information"  section,  which 
provides  addresses  and  telephone  numbers  for  use  in 
obtaining  specifics  on  consumer  activities,  contracts  and 
grants,  employment,  publications  and  films,  and  many 
other  areas  of  citizen  interest.  The  Manual  also  includes 
comprehensive  name  and  agency/subject  indexes. 

Of  significant  historical  interest  is  Appendix  C, 
which  lists  the  agencies  and  functions  of  the  Federal 
Government  abolished,  transferred,  or  changed  in 
name  subsequent  to  March  4,  1933. 

The  Manual  is  published  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration. 

$30.00  per  copy 
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This  uraque  service  provides  up-to-date 
iiitoimallon  on  Piesidefttial  poMcies 
arvl  announoements.  ItcontaiDsthe 
(ui  text  of  the  Presidenf  s  public 
speeches,  statements,  messages  to 
Congress,  nevw  conferences,  and  other 
Presidential  materials  released  tyy  the 
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The.Weet(»y  Compilation  carries  a 
Monday  dateline  and  covers  materials 
released  during  ttie  preceding  week. 
Each  issue  includes  a  Table  of 
Contents,  lists  of  acts  approved  by 
the  President,  nominations  submitted 
to  the  Senate,  a  cftecldist  of  Whrte 


House  press  releases,  and  a  digest 
of  other  Presidential  activities  and 
White  House  announcements. 
Indexes  are  published  quarteriy. 

Published  by  the  Office  of  ttte  Federal 
Register,  National  Archives  and 
Records  Administration. 
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D  YES,  ptease  enter one  year  subscriptions  for  the  Weekly  Convitatioa  of  Presidential  Doonnents  (PD)  so  I 

can  keep  up  to  date  on  Presidential  activities. 


□  $132.00  First  Class  Mail  □  $75.00  Regular  Mail 


The  total  cost  of  my  order  is  $ ;. .  Price  includes 

regular  domestic  postage  and  handling  and  is  subject  to 
change.  International  customers'plcase  add  25%. 
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Briefing  on  How  To  Use  the  Federal  Register 

For  information  on  briefing  in  Washington,  DC  see 
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THE  FEDERAL  REGISTER 
WHAT  IT  IS  AND  HOW  TO  USE  IT 

FOR:         Any  person  who  uses  the  Federal  Register  and  Code  of  Federal 
Regulations. 

WHO:       The  GfTice  of  the  Federal  Register. 

WHAT:     Free  public  briefings  (approxinrutely  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal  Register 

system  and  the  public's  role  in  the  development  of 
regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code  of 

Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 

documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  system. 

WHY:       To  provide  the  public  with  access  to  information  necessary  to 
research  Federal  agency  regulations  which  directly  affect  them. 
There  will  be  no  discussion  of  specific  agency  regulations. 


WHEN: 
WHERE: 


WASHINGTON,  DC 

June  28  at  9:00  am 

Office  of  the  Federal  Register  Conference 
Room,  800  North  Capitol  Street  NW.. 
Washington,  DC  (3  blocks  north  of 
Union  Station  Metro) 
RESERVATIONS:    202-523-4538 
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Agriculture  Department 

See  Animal  and  Plant  Health  Inspection  Service 
See  Food  and  Consumer  Service 
See  Forest  Service 

See  Grain  Inspection.  Packers  and  Stockyards 
Administration 

Animal  and  Plant  Health  Inspection  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
Nonregulated  status  determinations — 
Zeneca  Plant  Science  &  Petoseed  Co.,  Inc.;  genetically 
engineered  tomato  lines,  32650-32651 

Blind  or  Severely  Disabled,  Committee  for  Purchase  From 
People  Who  Are 

See  Committee  for  Purchase  From  People  Who  Are  Blind  or 
Severely  Disabled 

Civil  Rights  Commission 

NOTICES 

Meetings;  State  advisory  committees: 
South  Dakota,  32651-32652 

Coast  Guard 

RULES 

Lifesaving  equipment: 
Recreational  inflatable  personal  flotation  device 
standards,  32836-32860 
PROPOSED  RULES 
Boating  safety: 
Inflatable  personal  flotation  devices  for  recreational 
boaters;  approval,  32861-32872 

Commerce  Department 

See  National  Oceanic  and  Atmospheric  Administration 
See  National  Telecommunications  and  Information 
Administration 

Committee  for  Purchase  From  People  Who  Are  Blind  or 
Severely  Disabled 

NOTICES 

Procurement  list;  additions  and  deletions.  32658-32659 

Committee  for  the  Implementation  of  Textile  Agreements 

NOTICES 

Cotton,  wool,  and  man-made  textiles: 

Colombia,  32652-32653 

Costa  Rica,  32653 

Dominican  Republic,  32653-32654 

El  Salvador,  32654-32655 

Honduras,  32655 

Thailand.  32656 

Turkey,  32656-32657 
Textile  consultation;  review  of  trade: 

Colombia  et  a!.,  32657-32658 

Comptroller  of  the  Currency 

PROPOSED  RULES 
Practice  and  procedure: 
Uniform  and  local  rules,  32882-32893 


Corporation  for  National  and  Community  Service 

NOTICES 

Grants  and  cooperative  agreement  awards: 
Educational  awards;  governor-sponsored,  32659-32661 

Defense  Department 

PROPOSED  RULES 
Acquisition  regulations: 

Field  pricing  reports,  32646 

Government  property,  32646 

Organizational  conflict  of  interest;  withdrawn,  32646 
NOTICES 
Meetings: 

Science  Board  task  forces,  32661 

Defense  Nuclear  Facilities  Safety  Board 

NOTICES 

Meetings;  Sunshine  Act,  32734 

Drug  Enforcement  Administration 

NOTICES 

Applications,  hearings,  determinations,  etc.: 

North  Pacific  Trading  Co.,  32710 

Stepan  Co..  32710-32711 

Education  Department 

NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 
School-To-Work  Opportunities  Advisorv  Council,  32713- 
32714 

Employment  Standards  Administration 

NOTICES 

Minimum  wages  for  Federal  and  federally-assisted 

construction;  general  wage  determination  decisions, 

32714-32715 

Energy  Department 

See  Energy  Efficiency  and  Renewable  Energy  Office 
See  Federal  Energy  Regulatory  Commission 
See  Hearings  and  Appeals  Office.  Energy  Department 
NOTICES 

Environmental  statements;  availability,  etc.: 
Foreign  research  reactor  spent  nuclear  fuel,  proposed 
nuclear  weapons  nonproliferation  policy;  comment 
period  extension,  32661 
Pantex  Plant,  TX;  continued  operation  associated  storage 
of  nuclear  weapon  components,  32661-32663 
Meetings: 
Environmental  Management  Site  Specific  Advisory 
Board — 
Femald  Site,  32663 
Nevada  Test  Site,  32663 

Energy  Efficiency  and  Renewable  Energy  Office 

PROPOSED  RULES 

Consumer  products;  energy  conservation  program: 
Television  sets.  32627-32628 

Environmental  Protection  Agency 

RULES 

Air  pollutants,  hazardous;  national  emission  standards: 
Secondary  lead  smelters,  new  and  existing,  32587-32601 
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Air  pollution  control;  new  motor  vehicles  and  engines: 
Evaporative  emission  enclosure  calibrations;  CFR 
correction,  32612 
Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Iowa.  32601-32603 
Clean  Air  Act: 
State  operating  permits  programs — 
California.  32603-32612 
PROPOSED  RULES 

Air  pollution  control;  new  motor  vehicles  and  engines:  . 
Small  Non-Road  Engines  Emissions  Control  Negotiated 
Rulemaking  Advisory  Committee;  meetings,  32639 
Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Iowa.  32639 
Clean  Air  Act: 
State  operating  permits  programs — 
California.  32639-32640 
Pesticides;  tolerances  in  food,  animal  feeds,  and  raw 
agricultural  commodities: 
Clethodim.  32643-32645 
Dimethoate.  3264Q-32643 
NOTICES 
Agency  information  collection  activities  under  OMB 

review.  32670 
Air  quality  implementation  plans: 

State  implementation  plans;  EPA  authority  to  issue 
conformity  requirements  for  NOx  emissions; 
proposed  stipulation,  32670-32671 
Environmental  statements;  availability,  etc.: 
Agency  statements — 
Comment  availability.  32671-32673 
Weekly  receipts.  32671 
Hazardous  waste: 
Land  disposal  restrictions;  exemptions — 
Sterling  Chemicals.  32673 
Meetings: 
Common  sense  initiative — 

Metal  finishing  sector.  32674 
FIFRAyScientific  Advisory  Panel.  32673-32674 
Science  Advisory  Board.  32674-32675 
Small  business  compliance  incentives;  interim  policy, 

32675-32678 
Superfund;  response  and  remedial  actions,  proposed 
settlements,  etc.: 
American  Petroleum  Institute,  32678 

•    » 

Executive  Office  of  the  President 

See  Science  and  Technology  Policy  Office 

Family  Support  Administration 
See  Refugee  Resettlement  Office 

Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 
Airbus.  32577-32579 
Beech.  32585-32587 
McDonnell  Douglas.  32579-32581 
Teledyne  Continental  Motors.  32581-32583 
Twin  Commander  Aircraft  Corp.,  32583-32585 

PROPOSED  RULES 

Airworthiness  directives: 
Fairchild,  32628-32630 


Federal  Communications  Commission 

PROPOSED  RULES 

Television  broadcasting: 

Ownership  rules,  32645-32646 
NOTICES 
Declaratory  ruling  petitions: 

In-Flight  Phone  Corp.,  32678-32679 

Federal  Deposit  Insurance  Corporation 

PROPOSED  RULES 
Practice  and  procedure: 

Uniform  and  local  rules.  32882-32893 

Federal  Emergency  Management  Agency 

RULES 

Flood  insurance;  communities  eligible  for  sale: 

Illinois  et  al..  32612-32614 
NOTICES 
Disaster  and  emergency  areas: 

Illinois,  32679 

Kentucky,  32679-32680 

Federal  Energy  Regulatory  Commission 

NOTICES 

Applications,  hearings,  determinations,  etc.: 

Florida  Gas  Transmission  Co.,  32664 

Gateway  Energy,  Inc.,  32664 

General  H.  Norman  Schwarzkopf,  32664 

Northern  Natural  Gas  Co.,  32664-32665 

PacifiCorp,  32665 

Pan-Alberta  Gas  (U.S.)  Inc.,  32665 

PSI  Energy,  Inc.,  32665 

Texas  Gas  Transmission  Corp.,  32665-32666 

Federal  Reser/e  System 

PROPOSED  RULES 

Practice  and  procedure: 

Uniform  and  local  rules,  32882-32893 
NOTICES 
Applications,  hearings,  determinations,  etc.: 

Canadian  Imperial  Bank  of  Commerce,  32681-32682 

Guaranty  Bancshares,  Inc.,  32680 

LeVarge,  Fredric  R.,  32680 

Regions  Financial  Corp.  et  al.,  32680-32681 

SunTrust  Banks,  Inc.,  et  al.,  32681 

Federal  Trade  Commission 

NOTICES 

Agency  information  collection  activities  under  OMB 
review,  32682-32683- 

Fish  and  Wildlife  Service 

NOTICES 

Endangered  and  threatened  species  permit  applications, 
32706-32707 

Food  and  Consumer  Service 

PROPOSED  RULES 
Food  stamp  program: 
Mickey  Leland  Childhood  Hunger  Relief  Act- 
Quality  control  modification,  32615-32627 

Food  and  Drug  Administration 

NOTICES 

Organization,  functions,  and  authority  delegations: 
Management  Office.  32685 
Science  Office,  32685-32686 
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Forest  Service 

PROPOSED  RULES 
National  recreation  areas: 
Smith  River  National  Recreation  Area,  CA;  mineral 
operations,  32633-32639 

NOTICES 

Environmental  statements;  availability,  etc.: 
Colville  National  Forest,  WA,  32651 

Grain  Inspection,  Packers  and  Stockyards  Administration 

NOTICES 

Central  filing  systems;  State  certifications: 
Oklahoma,  32651 

Health  and  Human  Services  Department 

See  Food  and  Drug  Administration  -\ 

See  Health  Resources  and  Services  Administration 

See  National  Institutes  of  Health 

See  Public  Health  Service 

See  Refugee  Resettlement  Office 

See  Substance  Abuse  and  Mental  Health  Services 

Administration 
NOTICES 
Agency  information  collection  activities  under  OMB 

review,  32683-32684 
Scientific  misconduct  findings;  administrative  actions: 
Plotkin,  David,  M.D.,  32684 

Health  Resources  and  Services  Administration 

NOTICES 

Meetings;  advisory  committees: 
July.  32686 

Hearings  and  Appeals  Office,  Energy  Department 

NOTICES 

Special  refund  procedures;  implementation.  32666-32670 

Housing  and  Urban  Development  Department 

PROPOSED  RULES 

Mortgage  and  loan  insurance  programs: 
Condominium  units  in  non-FHA  approved  projects, 
32630-32632 
NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Facilities  to  assist  homeless — 
Excess  and  surplus  Federal  property,  32702-32704 

Indian  Affairs  Bureau 

RULES 

Heritage  preservation:  

Antiquities  preservation;  CFR  part  removed,  32896 
Land  and  water: 
Indian  tribes'  off-reservation  land  acquisitions;  trust 
status,  32874-32879 
NOTICES 

Indian  tribes,  acknowledgement  of  existence 
determinations,  etc.: 
Wadatkuht  Band  of  the  Northern  Paiutes  of  the  Honey 
Uke  Valley,  32898 
Tribal-State  Compacts  approval;  Class  III  (casino)  gambling: 
Sac  and  Fox  Tribe  of  the  Mississippi,  lA,  32898 

Interior  Department 

See  Fish  and  Wildlife  Service 
See  Indian  Affairs  Bureau 
See  Land  Management  Bureau 
See  National  Biological  Service 
See  Reclamation  Bureau 


International  Trade  Commission 

NOTICES 

Import  investigations: 
Electrical  connectors  and  products  containing  same, 

32707-32708 
Oil  country  tubular  goods  from — 

Argentina  et  al.,  32708-32709 
Seamless  carbon  and  alloy  standard,  line,  and  pressure 
steel  pipe  irom — 
Italy.  32709-32710 

interstate  Commerce  Commission 

NOTICES 

Railroad  services  abandonment: 
Union  Pacific  Railroad  Co..  32710 

Justice  Department 

See  Drug  Enforcement  Administration 
See  Prisons  Bureau 

l^bor  Department 

See  Employment  Standards  Administration 

NOTICES 

Agency  information  collection  activities  under  OMB 

review.  32711-32713 
Committees;  establishment,  renewal,  termination,  etc.: 
School-To-Work  Opportunities  Advisory  Council,  32713- 
32714 

L^nd  Management  Bureau 

NOTICES 

Closure  of  public  lands: 

Nevada,  32704 
Coal  leases,  exploration  licenses,  etc.: 

Colorado,  32704-32705 
Realty  actions;  sales,  leases,  etc.: 

Nevada,  32705 

New  Mexico.  32706 

National  Biological  Service 

NOTICES 

Agency  information  collection  activities  under  OMB 
review.  32707 

National  Credit  Union  Administration 

PROPOSED  RULES 
i*ractice  and  procedure: 
Uniform  and  local  rules.  32882-32893 

National  Highway  Traffic  Safety  Administration 

PROPOSED  RULES 

Motor  vehicle  certification: 

Permanent  metal  vehicle  manufacturer's  label 
standardized  display.  32647-32649 
NOTICES 
Meetings: 

Research  and  development  programs,  32730 

National  Institutes  of  Health 

NOTICES 
Meetings: 
National  Institute  of  Mental  Health,  32701 

National  Labor  Relations  Board 

RULES 

Conflict  of  interests 
Miscellaneous  amendments,  32587 
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National  Oceanic  and  Atmospheric  Administration 

PROPOSED'RULES 

Meetings: 
New  England  Fishery  Management  Council,  32649 

National  Telecommunications  and  Information 
Administration 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Telecommunications  and  information  infrastructure 
assistance  program,  32652 

Nuclear  Regulatory  Commission 

NOTICES 
Meetings: 

Reactor  Safeguards  Advisory  Committee,  32715-32716 
Reports;  availability,  etc.: 

Impact  of  reduced  dose  limits  on  NRC  licensed  activities- 
major  issues  in  the  implementation  of  ICRP/NCRP 
dose  limit  recommendations,  32716 
Applications,  hearings,  determinations,  etc.: 

Dow,  Elias  Charles,  M.D.,  32716-32718 

General  Electric  Co.,  32718 

Personnel  Management  Office 

NOTICES 
Meetings: 
Federal  Salary  Council,  32718 

Prisons  Bureau 

NOTICES 

Environmental  statements;  availability,  etc.: 
Oahulsland,  HI,  32711 

Public  Health  Service 

See  Food  and  Drug  Administration 
See  Health  Resources  and  Services  Administration 
See  National  Institutes  of  Health 
See  Substance  Abuse  and  Mental  Health  Services 
Administration 

NOTICES 

Agency  information  collection  activities  under  OMB 
review,  32701-32702 

Reclamation  Bureau 

NOTICES 

Concessions  management;  interim  guidelines  and  policy    * 
statement,  32707 

Refugee  Resettlement  Office 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Discretionary  grants  to  promote  community  development 
to  increase  economic  independence,  32686-32700 

Science  and  Technology  Policy  Office 

NOTICES 

Meetings: 
President's  Committee  of  Advisors  on  Science  and 
Technology,  32718-32719 

Securities  and  Exchange  Commission 

RULES 

Practice  and  procedure: 
Administrative  proceedings;  evidentiary  hearings  before 
administrative  law  judges,  etc.,  32738-32834 
NOTICES 
Meetings;  Sunshine  Act,  32734-32735 


Self-regulatory  organizations;  proposed  rule  changes: 
American  Stock  Exchange,  Lie,  32719-32720 
Chicago  Board  Options  Exchange,  Inc.,  32720-32721 
Chicago  Stock  Exchange,  Inc.,  32721-32722 
National  Association  of  Securities  Dealers,  Inc.,  32722- 

32723 
National  Securities  Clearing  Corp.,  32722 
New  York  Stock  Exchange,  Inc.,  32723-32725 

Applications,  hearings,  determinations,  etc.: 
Elan  Corp.  pic,  32725 
Elan  International  Finance.  Ltd.,  32725 
Great  Pines  Water  Co.,  Inc..  32725-32726 
Public  utility  holding  company  filings.  32726-32728 
Westbridge  Capital  Corp.,  32728 

State  Department 

NOTICES 

Garnishment  of  Federal  employees  wages  for  payment  of 

debt;  processing  fee  collection.  32728 
Meetings: 
Historical  Diplomatic  Documentation  Advisory 
Committee,  32728 

Substance  Abuse  and  Mental  Health  Services 
Administration 

NOTICES 

Federal  agency  urine  drug  testing;  certified  laboratories 
meeting  minimum  standards,  list 
Suspensions.  32702 

Textile  Agreements  Implementation  Committee 

See  Committee  for  the  Implementation  of  Textile 
Agreements 

Thrift  Supervision  Office 

PROPOSED  RULES 

Practice  and  procedure: 

Uniform  and  local  rules.  32882-32893 

Transportation  Department 

See  Coast  Guard 

See  Federal  Aviation  Administration 

See  National  Highway  Traffic  Safety  Administration 

NOTICES 

Agency  information  collection  activities  under  OMB 

review.  32728-32729 
Aviation  proceedings: 
Certificates  of  public  convenience  and  necessity  and 

foreign  air  carrier  permits;  weekly  applications, 

32729-32730 

Treasury  Department 

See  Comptroller  of  the  Currency 

See  Thrift  Supervision  Office 

NOTICES 

Agency  information  collection  activities  under  OMB 

review.  32730-32732 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  94-NM-14ft-A0;  Amendment 
39-9281;  AD  95-13-01] 

Airworthiness  Directives;  Air  Bus 
Model  A320  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Airbus  Model 
A320  series  airplanes,  that  requires 
inspections  to  determine  the  gap  of  the 
seat  track  joints  at  frame  64,  and 
correction  of  discrepancies.  This 
amendment  also  requires  eventual 
modification  of  the  seat  tracks  on  all 
affected  airplanes,  which  terminates  the 
requirement  of  repetitively  removing  or 
repositioning  the  seats.  This  amendment 
is  prompted  by  in-service  inspection 
reports,  which  have  revealed  that  a  gap 
between  the  forward  and  aft  seat  track 
at  frame  64  could  exceed  the  tolerance 
limit  due  to  a  method  used  on  the 
assembly  line  to  control  the  position  of 
the  seat  track.  The  actions  speciHed  by 
this  AD  are  intended  to  ensure  that  the 
gap  of  the  seat  track  joints  do  not  exceed 
the  tolerance  limit  and  subsequently 
lead  to  separation  of  the  passenger  seats 
from  the  seat  track  under  emergency 
landing  conditions. 
DATES:  Effective  July  24, 1995. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  July  24, 
1995. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Airbus  Industrie,  1  Rond  Point 
Maurice  Bellonte,  31707  Blagnac  Cedex, 
France.  This  information  may  be 


examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Diocket, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tim  Backman,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-^056;  telephone 
(206)  227-2776;  fax  (206)  277-1181. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Airbus 
Model  A320  series  airplanes  was 
published  in  the  Federal  Register  on 
November  2,  1994  (59  FR  54849).  That 
action  proposed  to  require  a  one-time 
visual  inspection  to  determine  if  a  seat 
fitting  having  an  x-plunger  behind  a  z- 
stud  is  installed  at  the  seat  track  joint  at 
frame  64,  and  correction  of 
discrepancies.  That  action  also 
proposed  to  require  modification  of  the 
seat  tracks,  which  would  terminate  the 
requirement  of  repetitively  removing  or 
respositioning  the  seats  whenever  the 
cabin  configuration  is  changed. 

Interested  persons  have  twen  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

One  commenter  supports  the 
proposed  rule. 

One  commenter  requests  that  the 
terminating  modiHcation  be  optional 
rather  than  required,  since  there  is  no 
increase  in  safety  by  requiring  the 
terminating  modification.  The 
commenter  states  that  the  only  benefit 
of  requiring  the  terminating 
modiGcation  is  that  operators  do  not 
have  to  repetitively  remove  or 
reposition  the  seat  when  the  internal 
configuration  of  the  airplane  is  changed. 
The  FAA  does  not  concur.  The  FAA  has 
determined  that  long  term  continued 
operational  safety  will  be  better  assured 
by  design  change  to  remove  the  source 
of  the  problem,  rather  than  by 
repetitively  removing  or  repositioning 
the  seats  and  other  equipment  when  the 
interior  configuration  of  the  airplane  is 
changed.  Repetitive  removal/ 
repositioning  of  the  seats  over  the  longer 
term  may  not  be  providing  the  degree  of 


safety  assurance  necessary  for  the 
transport  airplane  fleet,  lliis,  coupled 
with  a  tjetter  understanding  of  the 
human  factors  associated  with 
numerous  continual  actions,  has  led  the 
FAA  to  consider  placing  less  emphasis 
on  rejjetitively  removing  or 
repositioning  the  seats  and  more 
emphasis  on  design  improvements.  The 
modiHcation  requirement  of  this  AD  is 
in  consonance  with  these 
considerations. 

The  same  commenter  requests  that  the 
compliance  time  for  accomplishment  of 
the  modification  be  extended  from  the 
proposed  30  months  to  48  months.  This 
commenter  states  that  such  an  extension 
will  allow  the  modification  to  be 
accomplished  during  a  regularly 
scheduled  "D"  check.  This  commenter 
states  that  it  would  have  to  special 
schedule  its  fleet  of  airplanes  in  order 
to  accomplish  the  proposed 
modification  within  the  proposed 
compliance  time;  this  would  entail 
considerable  additional  expenses  and 
schedule  disruptions.  The  FAA  does  not 
concur  with  the  commenter's  request  to 
extend  the  compliance  time.  In 
developing  an  appropriate  compliance 
time  for  this  action,  the  FAA  considered 
not  only  the  degree  of  urgency 
associated  with  addressing  the  subject 
unsafe  condition,  but  the  availability  of 
required  parts  and  the  practical  aspect 
of  installing  the  required  modification 
during  affected  operators'  scheduled 
maintenance  holds.  The  manufacturer 
has  advised  that  an  ample  number  of 
required  parts  will  be  available  for 
modification  of  the  U.S.  fleet  within  the 
proposed  compliance  period.  However, 
under  the  provisions  of  paragraph  (d)  of 
the  final  rule,  the  FAA  may  approve 
requests  for  adjustments  to  the 
compliance  time  if  data  are  submitted  to 
substantiate  that  such  an  adjustment 
would  provide  an  acceptable  level  of 
safety. 

The  same  commenter  also  requests 
clarification  regarding  the  structural 
modification  procedures  described  in 
Airbus  Service  Bulletin  A320-53-1088, 
which  is  referenced  in  the  proposal  as 
the  appropriate  source  of  service 
information.  The  FAA  concurs  that 
clarification  is  necessary  and  provides 
the  following  specific  information:  That 
service  bulletin  describes  two 
procedures  (Solution  1  and  Solution  2) 
for  accomplishing  the  subject 
modification,  depending  on  the 
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magnitude  of  the  gap.  For  a  gap  that  is 
greater  than  2.8  mm  but  less  than  3.8 
mm.  Solution  1  involves  removing  the 
seat  track  couplings,  adjusting  the  gap, 
and  installing  new  couplings.  For  a  gap 
that  exceeds  3.8  mm.  Solution  2 
involves  removing  the  couplings, 
seatrail  beams,  and  cross  beams; 
adjusting  the  gap;  installing  new 
couplings  and  a  seatrail  beam;  and 
reinstalling  the  crossbeams.  For  further 
clarification  purpose,  the  FAA  has 
determined  that,  when  referring  to  the 
subject  modification,  the  phrase 
"modification  of  the  seat  tracks"  is 
clearer  than  the  phrase  "repositioning  or 
replacing  the  seat  tracks."  Therefore,  the 
text  of  the  final  rule  has  been  revised 
accordingly  throughout. 

Additionally,  this  commenter  requests 
that  the  FAA  revise  paragraph  (b)(2)  of 
the  proposal  to  require  marking  the 
discrepant  seat  track  junctions  so  that 
they  can  be  identified  visually.  This 
commenter  states  that  marking  the 
discrepant  junctions  would  be  a 
secondary  method  to  ensure  that  the  aft 
attach  point  of  an  installed  article  is  not 
installed  at  frame  64  after 
accomplishing  the  one-time  inspection. 
This  commenter  notes  that  it  has 
painted  discrepant  junctions  with  red 
paint.  The  FAA  does  not  concur  totally. 
Neither  the  referenced  All  Operators 
Telex  53-01  nor  Airbus  Service  Bulletin 
A320-53-1088  contain  any  specific 
procedures  for  marking  discrepant  seat 
track  junctions.  However,  operators  are 
always  permitted  to  perform  actions 
beyond  those  strictly  required  by  an  AD. 
Therefore,  if  an  operator  elects  to  mark 
the  discrepant  junctions,  in  addition  to 
removing/repositioning  the  seat  or 
modifying  the  seat  tracks,  it  is  that 
operator's  prerogative  to  do  so.  The  FAA 
finds  it  appropriate  not  to  revise  the 
final  rule,  but  to  leave  it  to  the 
individual  operators'  discretion  whether 
or  not  to  mark  the  discrepant  junctions. 
Further,  this  commenter  requests  that 
the  FAA  ensure  that  the  proposed  rule 
does  not  reference  Airbus  Service 
Bulletin  A32-53-1088  as  the 
appropriate  source  of  service 
information  for  removing  or 
repositioning  the  seat,  if  the  seat  track 
junction  exceeds  the  given  valve.  The 
commenter  states  that  Airbus  All 
Operators  Telex  53-01  is  the 
appropriate  source  of  service 
information  for  these  procedures.  The 
FAA  points  out  that  the  relevant 
paragraph  (b){2)(i)(A)  of  the  final  does 
not  mention  Service  Bulletin  A32-53- 
1088,  and  it  does  reference  All 
Operators  Telex  53-01. 

Since  issuance  of  the  NPRM,  Airbus 
has  issued  Revision  3  of  Service 
Bulletin  A320-53-1088.  dated  March 


27.  1994.  This  service  bulletin  is 
essentially  identical  to  the  original 
issue,  but  contains  certain  editorial 
changes.  The  Direction  Generale  de 
I'Aviation  Civile  (DGAC),  which  is  the 
airworthiness  authority  for  France,  has 
classified  this  service  bulletin  as 
mandatory  in  order  to  assure  the 
continued  airworthiness  of  these 
airplanes  in  France.  The  FAA  has 
revised  the  final  rule  to  reference  this 
revision  of  the  service  bulletin  as  the 
appropriate  source  of  service 
information.  (Required  actions  that  were 
previously  performed  in  accordance 
with  earlier  revisions  of  this  same 
service  bulletin  will  be  considered  to  be 
in  compliance  with  this  AD.) 

As  a  result  of  recent  communications 
with  the  Air  Transport  Association 
(ATA)  of  America,  the  FAA  has  learned 
that,  in  general,  some  operators  may 
misunderstand  the  AD.  but  that  have 
been  altered  or  repaired  in  the  area 
addressed  by  the  AD.  The  FAA  points 
out  that  all  airplanes  identified  in  the 
applicability  provision  of  an  AD  are 
legally  subject  to  the  AD.  If  an  airplane 
has  been  altered  or  repaired  in  the 
affected  area  in  such  a  way  as  to  affect 
compliance  with  the  AD.  the  owner  or 
operator  is  required  to  obtain  FAA 
approval  for  an  alternative  method  of 
compliance  with  the  AD.  in  accordance 
with  the  paragraph  of  each  AD  that 
provides  for  such  approvals.  A  note  has 
been  added  to  this  final  rule  to  clarify 
this  long-standing  requirement. 

Additionally,  the  FAA  has  recently 
reviewed  the  figures  it  has  used  over  the 
past  several  years  in  calculating  the 
economic  impact  of  AD  activity.  In 
order  to  account  for  various  inflationary 
costs  in  the  airline  industry,  the  FAA 
has  determined  that  it  is  necessary  to 
increase  the  labor  rate  used  in  these 
calculations  from  $55  per  work  hour  to 
$60  per  work  hour.  The  economic 
impact  information,  below,  has  been 
revised  to  reflect  this  increase  in  the 
specified  hourly  labor  rate. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

The  FAA  estimates  that  85  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD. 

It  will  take  approximately  7  work 
hours  per  airplane  to  accomplish  the 
required  inspection  at  an  average  labor 
rate  of  $60  per  work  hour.  Based  on 
these  figures,  the  total  cost  impact  of  the 


inspection  required  by  this  AD  on  U.S. 
operators  is  estimated  to  be  $35,700,  or 
$420  per  airplane. 

It  will  take  approximately  54  work 
hours  per  airplane  to  accomplish  the 
required  modification  at  an  average 
labor  rate  of  $60  per  work  hour. 
Required  parts  will  be  supplied  by  the 
manufacturer  at  no  cost  to  tlie  operators. 
Based  on  these  figures,  the  total  impact 
of  the  modification  required  by  this  AD 
on  U.S.  operators  is  estimated  to  be 
$275,400,  or  $3,240. 

Based  on  above  figures,  the  total  cost 
impact  of  the  required  inspection  and 
modification  on  U.S.  operators  is 
estimated  to  be  $311,100,  or  $3,660  per 
airplane. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  govenunent  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  PoUcies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  inl4  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

§39.13    [Amended]    . 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

95-13-01     Aiifous  Industrie:  Amendment 
39-9281.  Docket  94-NM-148-AD. 

Applicability:  Model  A320  series  airplanes; 
manufacturer's  serial  numbers  002  through 
008  inclusive,  010  through  014  inclusive,  016 
through  078  inclusive,  086  through  122 
inclusive,  124  through  179  inclusive,  183 
through  194  inclusive,  196  through  228 
inclusive,  230  through  251  inclusive,  and  253 
through  255  inclusive;  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  t)een 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (d)  of  this  AD  to 
request  approval  from  the  FAA.  This 
approval  may  address  either  no  action,  if  the 
current  configuration  eliminates  the  unsafe 
condition;  or  different  actions  necessary  to 
address  the  unsafe  condition  described  in 
this  AD.  Such  a  request  should  include  an 
asser sment  of  the  effect  of  the  changed 
configuration  on  the  unsafe  condition 
addressed  by  this  AD.  In  no  case  does  the 
presence  of  any  modification,  alteration,  or 
repair  remove  any  airplane  from  the 
applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  separation  of  the  passenger 
seats  from  the  seat  track  during  an  emergency 
landing,  accomplish  the  following: 

(a)  Within  450  flight  cycles  after  the 
effective  date  of  this  AD.  jjerform  a  visual 
inspection  to  determine  if  a  seat  fitting 
having  an  x-plunger  behind  a  z-stud  is 
installed  at  the  seat  track  joint  at  frame  64, 
in  accordance  with  Airbus  All  Operator 
Telex  (AOT)  53-01.  dated  August  27, 1992. 

(b)  If  such  a  seat  fitting  is  installed,  prior 
to  further  flight,  measure  the  gap  between  the 
forward  and  aft  seat  tracks  at  frame  64,  in 
accordance  with  the  Airbus  AOT  53-01, 
dated  August  27, 1992. 

(1)  If  the  gap  is  less  than  or  equal  to  2.8 
mm,  prior  to  further  flight,  apply  sealing 
material  ?t  the  seat  tracks,  in  accordance  with 
the  AOT. 

(2)  If  the  gap  is  greater  than  2.8  mm,  prior 
to  further  flight,  accomplish  the  requirements 
of  either  paragraph  (b)(2)(i)  or  (b)(2)(ii)  of  this 
AD,  as  applicable. 

(i)  For  airplanes  equipped  with  [}assenger 
seats  at  frame  64:  Accomplish  either 
paragraph  (b](2](i)(A)  or  (b)(2)(i)(B)  of  this 
AD: 


(A)  Remove  or  reposition  the  seat  in 
accordance  with  Airbus  AOT  53-01 ,  dated 
August  27, 1992.  Thereafter,  repeat  the 
removal  or  repositioning  whenever  the  cabin 
configuration  is  changed  until  the 
accomplishment  of  paragraph  (c)  of  this  AD. 
Or 

(B)  Modify  the  seat  tracks  in  accordance 
with  Airbus  Service  Bulletin  A320-53-1088. 
Revision  3,  dated  March  27, 1994.  Such 
modification  constitutes  terminating  action 
for  the  requirements  of  this  AD. 

Note  2:  Modification  of  the  seat  tracks  prior 
to  the  effective  date  of  this  amendment  in 
accordance  with  Airbus  Service  Bulletin 
A320-53-1088,  original  issue  through 
Revision  2,  is  considered  acceptable  for 
compliance  with  the  applicable  actions 
specified  in  this  paragraph. 

(ii)  For  airplanes  equipped  with  equipment 
other  than  passenger  seats  at  frame  64:  Prior 
to  further  flight,  correct  the  discrepancy  in 
accordance  with  a  method  approved  by  the 
Manager,  Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate. 

(c)  Within  30  months  after  the  effective 
date  of  this  AD,  modify  the  seat  tracks,  in 
accordance  with  Airbus  Service  Bulletin 
A320-53-1088,  Revision  3,  dated  March  27, 
1994.  Accomplishment  of  this  modification 
constitutes  terminating  action  for  the 
requirements  of  this  AD. 

Note  3:  Modification  of  the  seat  tracks  prior 
to  the  efiective  date  of  this  amendment  in 
accordance  with  Airbus  Service  Bulletin 
A320-53-1088,  original  issue  through 
Revision  2,  is  considered  acceptable  for 
compliance  with  the  applicable  actions 
specified  in  this  paragraph. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Standardization 
Branch,  ANM-113. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-il3. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(f)  The  actions  shall  be  done  in  accordance 
with  All  Operators  Telex  53-01 ,  dated 
August  27, 1992.  or  Airbus  Service  Bulletin 
A320-53-1088,  Revision  3,  dated  March  27. 
1994;  as  applicable.  Revision  3  of  .\irbus 
Service  Bulletin  A320-53-1088  contains  the 
following  list  of  effective  pages: 


Page  No. 


1.4-6,  12,  13.  1-7. 
29.  30.  45.  46. 
53,61.62,77, 
78,86,93,94, 
102,  109.  110, 
118,  125,  132, 
139,  149,  153, 
164. 

2,  13A,  138,  14, 
17A.  178.  18. 

3.  8.  11,  15,  16,  19, 
20,  21-28,  31-44, 
47-52,  54-60, 
63-76,  79-85. 
87-92,95-101. 
103-108,  111- 
117,  119-124. 
126-131.  133- 
138.  140-148. 
150-152.  154- 
163. 

7.9.  10.  19A,  20A.  . 


Revision 

level 
shown  on 

page 


Original 


Date 

shown  on 

page 


March  27. 
1994. 


November 

22. 

1993. 
May  10. 

1993. 


August  16. 
1993. 


This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Airbus  Industrie,  1  Rond  Point  Maurice 
Bellonte.  31707  Blagnac  Cedex,  France. 
Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at  the 
Office  of  the  Federal  Register.  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

(g)  This  amendment  becomes  effective  on 
July  24, 1995. 

Issued  in  Renton,  Washington,  on  June  12, 
1995. 

Darrell  M.  Pederson. 
Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
|FR  Doc.  95-14769  Filed  6-22-95;  8:45  am] 

BtLUNG  CODE  4910-1»-M 


14  CFR  Part  39 

[Docket  No.  94-NM-181-AD:  Amendment 
39-«278;  AD  95-12-25] 

Airworthiness  Directives;  McDonnell 
Douglas  Model  DC-9,  DC-9-80,  and  C- 
9  (Military)  Series  Airplanes,  and  Model 
MD-88  Airplanes 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule, 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  certain  McDonnell 
Douglas  Model  DC-Q.  DC-&-80,  and  C- 
9  (military)  series  airplanes,  and  Model 
MD-88  airplanes.  This  amendment 
requires  an  inspection  to  detect  chafing 
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on  the  FIREX  pipe  assembly  of  the 
number  one  engine;  and  either  repair  of 
chafed  pipe  assemblies  or  replacement 
of  the  chafed  pipe  assemblies  with  new 
pipe  assemblies;  and  modification  of  the 
FIREX  and  the  pneumatic  sense  pipe 
assembly  clamp  marriage.  This 
amendment  is  prompted  by  reports  of 
incidents  in  which  the  pnevunatic  sense 
pipe  chafed  against  the  FIREX  supply 
pipe  of  the  number  one  engine.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  the  chafing  of  the 
FIREX  supply  pipe,  which  could  resuh 
in  a  hole  in  the  pipe  and  subsequently 
prevent  the  proper  distribution  of  the 
fire  extinguishing  agent  within  the 
nacelle  in  the  event  of  a  fire. 
DATES:  Effective  luly  24, 1995. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  July  24. 
1995. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  McDonnell  Douglas  Corporation, 
3855  Lakewood  Boulevard,  Long  Beach, 
California  90846,  Attention:  Technical 
Publications  Business  Administration, 
Dept.  C1-L51  (2-60).  This  information 
may  be  examined  at  the  Federal 
Aviation  Administration  (FAA). 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  FAA, 
Transport  Airplane  Directorate,  Los 
Angeles  Aircraft  Certification  Office, 
3960  Paramount  Boulevard,  Lakewood, 
California;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW., 
suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Baitoo,  Aerospace  Engineer, 
Propulsion  Branch,  ANM-140L,  FAA. 
Transport  Airplane  Directorate,  Los 
Angeles  Aircraft  Certification  Office, 
3960  Paramount  Boulevard.  Lakewood, 
California  90712^137;  telephone  (310) 
627-5245;  fax  (310)  627-5210. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  McDonnell 
Douglas  Model  DC-9.  DC-9-80,  and  C- 
9  (military)  series  airplanes,  and  Model 
MD-88  airplanes  was  pubUshed  in  the 
Federal  Register  on  December  8,  1994 
(59  FR  63275).  That  action  proposed  to 
require  inspection  to  detect  chafing  on 
the  FIREX  pipe  assembly  of  the  number 
one  engine;  and  either  replacement  of 
the  chafed  pipe  assemblies  with  new 
pipe  assemblies  and  modification  of  the 
FIREX  and  the  pneumatic  sense  pipe 
assembly  clamp  marriage,  or  repair  of 
the  chafed  pipe  assemblies. 


Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

One  commenter  supports  the 
proposed  rule. 

Two  commenters  request  that  the 
compliance  time  for  accomplishment  of 
the  inspection  be  extended  from  the 
proposed  8  months  to  12  months.  This 
will  allow  the  inspection  to  be 
accomplished  diuing  the  time  of  a 
regularly  scheduled  "C"  check.  One 
commenter  considers  that  adoption  of 
the  proposed  compliance  time  of  8 
months  would  resuh  in  an  additional 
expense  to  operators  to  schedule  special 
times  for  the  accomplishment  of  this 
inspection.  The  FAA  does  not  concur 
with  the  commenters'  request  to  extend 
the  compliance  time  for  the  inspection 
requirements.  In  developing  an 
appropriate  compliance  time  for  this 
action,  the  FAA  considered  the  safety 
implications,  parts  availability,  and 
normal  maintenance  schedules  for 
timely  accomplishment  of  the 
inspection.  In  consideration  of  these 
items,  as  well  as  the  several  reports  of 
chafing  of  the  FIREX  supply  pipe 
assembly  fotmd  on  in-service  airplanes, 
the  FAA  has  determined  that  8  months 
represents  the  maximum  interval  of 
time  allowable  wherein  the  inspection 
can  reasonably  be  accomplished  and  an 
acceptable  level  of  safety  can  be 
maintained.  However,  paragraph  (b)  of 
the  final  rule  does  provide  affected 
operators  the  opportunity  to  apply  for 
an  adjustment  of  the  compliance  time  if 
data  are  presented  to  justify  such  an 
adjustment. 

One  commenter  states  that  paragraph 
(a)(1)  of  the  proposed  rule  seems  to  offer 
an  option  of  not  modifying  the  clamping 
configuration  if  repair  is  needed.  The 
commenter  requests  that  paragraph 
(a)(1)  be  changed  to  read,  "*   *   *  either 
replace  the  chafed  pipe  assemblies  with 
new  pipe  assemblies  or  repair  chafed 
pipe  assemblies;  and  modify  the  FIREX 
•   *  *"  for  clarification  purposes.  The 
FAA  concurs.  Further  review  of 
McDonnell  Douglas  Service  Bulletin  26- 
25,  which  is  referenced  in  the  final  rule 
as  the  appropriate  source  of  service 
information,  indicates  that  the  repair 
procedures  (described  in  paragraph 
2.C.(2)  of  the  service  bulletin]  include 
modification  of  the  clamping 
configuration.  Therefore,  the 
modification  is  part  of  the  repair,  and  is 
not  optional.  The  FAA  has  revised 
paragraph  (a)(1)  of  the  final  rule  to 
clarify  this  modification  requirement 
accordingly.  Since  this  revision  just 
clarifies  a  requirement  of  the  rule,  the 


FAA  finds  that  it  does  not  pose  an 
increased  burden  on  any  operator. 

One  commenter  requests  that  Model 
DC-9  series  airplanes  that  are  not 
equipped  with  a  ventral  stair  be 
excluded  from  the  applicability  of  the 
proposed  rule.  The  commenter  states 
that  these  airplanes  do  not  have  a  pipe 
assembly  having  part  number  P/N 
7914299-521  or  7914299-524;  these 
pipe  assemblies  are  referenced  in 
Revision  1  of  the  service  bulletin  that  is 
cited  in  the  proposal  as  the  appropriate 
source  of  service  information.  The  FAA 
concurs.  Since  issuance  of  the  proposal, 
the  FAA  has  reviewed  and  approved 
Revision  2  of  McDonnell  Douglas  DC-9 
Service  Bulletin  26-25,  dated  April  18. 
1995.  The  procedures  described  in 
Revision  2  are  identical  to  those 
described  in  Revision  1 .  but  include 
minor  editorial  changes.  However, 
Revision  2  revises  the  effectivity  listing 
of  the  service  bulletin  by  removing  544 
non-ventral  stair  Model  DC-9  series 
airplanes.  Accordingly,  the  applicability 
of  the  final  rule  has  been  revised  to 
include  only  those  airplanes  listed  in 
Revision  2  of  the  service  bulletin. 
Additionally,  the  economic  impact 
information,  below,  has  been  revised  to 
reduce  the  total  cost  impact  by  the 
amount  of  costs  applicable  to  the  544 
airplanes  that  have  been  deleted  from 
the  applicability  of  the  final  rule. 
Further,  the  final  rule  has  been  revised 
to  reference  Revision  2  of  the  service 
bulletin  as  an  additional  source  of 
service  information. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  T^ie  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

There  are  approximately  1,410  Model 
DC-9,  DC-9-80,  and  C-9  (military) 
series  airplanes,  and  Model  MD-88 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
553  airplanes  of  U.S.  registry  will  be 
affected  by  this  AD,  that  it  wall  take 
approximately  1  work  hour  per  airplane 
to  accomplish  the  required  actions,  and 
that  the  average  labor  rate  is  $60  per 
work  hour.  The  cost  of  required  parts 
will  be  nominal.  Based  on  these  figures, 
the  total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $33,180,  or 
$60  per  airplane. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 


those  actions  in  the  future  if  this  AD 
were  not  adopted. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

§39.13    [Amended]  ^ 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

95-12-25    McDonnell  Douglas:  Amendment 
39-9278.  Docket  94-NM-181-AD. 
Applicability:  Model  DC-9~10,  -20,  -30, 
-40,  and  -50  series  airplanes;  Model  DC-9- 
81  (MD-81),  DC-9-82  (MD-82),  DC-9-83 
(MD-83),  and  DC-9-87  (MD-87)  series 
airplanes:  Model  MD-68  airplanes;  and 
Model  C-9  (Military)  series  airplanes;  as 
listed  in  McDonnell  Douglas  DC-9  Service 
Bulletin  2&-25,  Revision  2,  dated  April  18, 
1995;  certificated  in  any  category. 


Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  ref>aired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority         ^ 
provided  in  paragraph  (b)  of  this  AD  to 
request  approval  from  the  FAA.  This 
approval  may  address  either  no  action,  if  the 
current  configuration  eliminates  the  unsafe 
condition;  or  different  actions  necessary  to 
address  the  unsafe  condition  described  in 
this  AD.  Such  a  request  should  include  an 
assessment  of  the  effect  of  the  changed 
configuration  on  the  unsafe  condition 
addressed  by  this  AD.  In  no  case  does  the 
presence  of  any  modification,  alteration,  or 
repair  remove  any  airplane  from  the 
applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  the  chafing  of  a  hole  in  the 
FIREX  supply  pipe  of  the  number  one  engine, 
which  could  prevent  the  proper  distribution 
of  the  fire  extinguishing  agent  within  the 
nacelle  in  the  event  of  a  fire,  accomplish  the 
following: 

(a)  Within  8  months  after  the  effective  date 
of  this  AD,  perform  an  inspection  to  detect 
chafing  of  the  FIREX  pipe  assembly  of  the 
number  one  engine,  in  accordance  with 
McDonnell  Douglas  DC-9  Service  Bulletin 
26-25.  Revision  1.  dated  September  30,  1994, 
or  Revision  2,  dated  April  18, 1995. 

(1)  If  any  chafing  is  detected,  prior  to 
further  flight,  accomplish  paragraph  (a)(1) 
and  (a)(2)  of  this  AD  in  accordance  with  the 
service  bulletin.  Where  there  are  differences 
between  the  requirements  of  this  AD  and  the 
procedures  specified  in  the  service  bulletin, 
the  AD  prevails. 

(i)  Either  repair  chafed  pipe  assemblies  or 
replace  the  chafed  pip>e  assemblies  with  new 
or  serviceable  pipe  assemblies.  And 

(ii)  Modify  the  FIREX  and  the  pneumatic 
sense  pip>e  assembly  clamp  marriage. 

(2)  If  no  chafing  is  detected,  prior  to  further 
flight,  modify  the  FIREX  and  the  pneumatic 
sense  pipe  assembly  clamp  marriage  in 
accordance  with  the  service  bulletin. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (AGO), 
FAA,  Transport  Airplane  Directorate. 
Operators  shall  submit  their  requests. through 
an  appropriate  FAA  Principal  Maintenance 
Insftector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Los  Angeles  AGO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  AGO. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  The  inspection,  replacement, 
modification,  and  repair  shall  be  done  in 
accordance  with  McDonnell  Douglas  DC-9 


Service  Bulletin  2&-25,  Revision  1,  dated 
September  30, 1994,  or  McDonnell  Douglas 
DC-9  Service  Bulletin  26-25,  Revision  2. 
dated  April  18, 1995.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  McDonnell  Douglas 
Corporation,  P.O.  Box  1771,  Long  Beach, 
California  90801-1771,  Attention:  Business 
Unit  Manager,  Technical  Administrative 
Support,  Dept.  L51,  M.C.  2-98.  Copies  may 
b»e  inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  FAA.  Transport 
Airplane  Directorate,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

(e)  This  amendment  becomes  effective  on 
July  24, 1995. 

Issued  in  Renton,  Washington,  on  )une  9, 
1995. 

Darrell  M.  Pederson, 
Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  95-14630  Filed  6-22-95;  8:45  am) 
BILUNQ  COOC  4f10-1»-U 


14  CFR  Part  39 

[Docket  No.  9&-ANE-18;  Amendnient  39- 
9282;  AO  95-08-10] 

Airworthiness  Directives;  Teledyne 
Continental  Motors  (TOM)  Model  TSIO- 
360  and  LTSIO-360  Engines 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule,  request  for 
comments.  ^ 

SUMMARY:  This  document  publishes  in 
the  Federal  Register  Airworthiness 
Directive  (AD)  95-08-10  that  was  sent 
previously  to  all  known  U.S.  owners 
and  operators  of  Teledyne  Continental 
Motors  (TCM)  Model  TSIO-360  E,  EB. 
F,  FB,  G,  GB,  KB.  LB,  MB.  and  Model 
LTSIO-360  E,  EB.  and  KB  reciprocating 
engines  by  individual  letters.  This  AD 
requires  replacement  of  the  suspect 
turbocharger  check  valves  prior  to 
further  flight,  and  prohibits  si>ecial 
flight  permits.  This  amendment  is 
prompted  by  three  reported  engine 
failures  caused  by  incorrectly  assembled 
turbocharger  oil  outlet  check  valves, 
resulting  in  an  improperl^expanded 
rivet  that  held  the  check  valve  flapper 
assembly  together  as  one  unit.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  complete  engine 
failure  due  to  an  incorrectly  assembled 
turbocharger  oil  outlet  check  valve. 
DATES:  Effective  July  10,  1995.  to  all 
persons  except  those  persons  to  whom 
it  was  made  immediately  effective  by 


32582  Federal  Register  /  Vol.  60.  No.  121  /  Friday.  June  23,  1995  /  Rules  and  Regulations 


Federal  Register  /  Vol.  60,  No.  121  /  Friday,  June  23.  1995  /  Rules  and  Regulations  32583 


priority  letter  AD  95-08-10.  issued  on 
April  6,  1995.  which  contained  the 
requirements  of  this  amendment. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  July  10, 

1995. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
AuguFt  22,  1995. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Assistant  Chief 
Counsel,  Attention:  Rules  Docket  No. 
95-ANE-18. 12  New  England  Executive 
Park.  Burlington.  MA  01803-5299. 

The  applicable  service  information 
may  be  obtained  from  Teledyne 
Continental  Motors.  P.O.  Box  90, 
Mobile.  Alabama.  36601,  telephone 
(334)  438-3411,  fax  (334)  432-2922. 
This  information  may  be  examined  at 
the  FAA,  New  England  Region,  Office  of 
the  Assistant  Chief  Counsel.  12  New 
England  Executive  Park.  Burlington, 
MA;  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street.  NW.. 
suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Jerry 
Robinette,  Aerospace  Engineer,  Atlanta 
Aircraft  Certification  Office,  FAA.  Small 
Airplane  Directorate.  Campus  Building. 
1701  Columbia  Avenue,  Suite  2-160. 
College  Park.  GA.  30337-2748; 
telephone  (404)  305-7371,  fax  (404) 
305-7348. 

SUPPLEMENTARY  INF0RMATK3N:  On  April 
6,  1995.  the  Federal  Aviation 
Administration  (FAA)  issued  priority 
letter  airworthiness  directive  (AD)  95- 
08-10.  applicable  to  Teledyne 
Continental  Motors  (TCM)  Model  TSIO- 
360  E.  EB.  F.  FB,  G,  GB.  KB,  LB.  MB, 
and  Model  LTSIO-360  E.  EB,  and  KB 
reciprocating  engines,  which  requires 
removal  of  suspect  turbocharger  oil 
outlet  check  valves.  That  action  was 
prompted  by  three  reported  cases  of 
check  valve  failures,  two  of  which 
resulted  in  complete  loss  of  engine 
power.  The  three  reported  failures  were 
caused  by  incorrectly  assembled 
turbocharger  oil  outlet  check  valves, 
resulting  in  an  improperly  expanded 
rivet  which  held  the  check  valve  flapper 
assembly  together  as  one  unit.  The 
improperly  expanded  rivet  allowed  the 
rivet,  washer,  retainer,  and  seal 
components  to  separate  and  shift  within 
the  check  valve  unit. 

One  reported  case  showed  that  a  part 
of  the  flapper  assembly  blocked  the  oil 
flow  to  the  scavenge  pump,  and  resulted 
in  engine  failure.  Another  reported  case 
showed  that  the  scavenge  pump  was 
disabled  when  one  part  of  the  flapper 


assembly  shifted  through  the  unit,  again 
resulting  in  engine  failure.  These 
failures  occurred  early  in  the  life  of  the 
check  valve,  ranging  from  one  hour  to 
40  hours  total  time  since  new. 

The  incorrectly  assembled  check 
valves  were  manufactured  between 
August  1. 1994,  through  March  20. 
1995.  Accordingly,  all  have  date  code 
ink  stamps  of  either  A3Q94.  A4Q94,  or 
A1Q95,  indicating  they  were 
manufactured  either  during  the  third 
quarter  of  1994.  the  fourth  quarter  of 
1994.  or  the  first  quarter  of  1995.  Since 
an  incorrectly  assembled  check  valve 
can  not  be  visually  identified  by  other 
than  by  this  date  code,  this  AD  must 
consider  all  check  valves  with  these 
date  codes  as  suspect,  and  require  their 
removal  prior  to  further  flight.  This 
condition,  if  not  corrected,  could  result 
in  damage  to  the  oil  scavenge  pump, 
internal  engine  damage  and  subsequent 
loss  of  complete  engine  power. 

The  FAA  has  reviewed  and  approved 
the  technical  contents  of  Teledyne 
Continental  Motors  (TCM)  Critical 
Service  Bulletin  (CSB)  95-lA,  Revision 
A,  dated  April  5,  1995.  that  describes 
inspection  and  replacement  of  suspect 
oil  outlet  check  valves. 

Since  the  unsafe  condition  described 
is  likely  to  exist  or  develop  on  other 
engines  of  the  same  type  design,  the 
FAA  issued  priority  letter  AD  95-08-10 
to  prevent  damage  to  the  oil  scavenge 
pump,  internal  engine  damage  and 
subsequent  loss  of  complete  engine 
power.  The  AD  requires  removal  prior 
to  further  flight,  of  suspect  turbocharger 
oil  outlet  check  valves.  The  actions  are 
required  to  be  accomplished  in 
accordance  with  the  service  bulletin 
described  previously. 

Since  it  was  found  that  immediate 
corrective  action  was  required,  notice 
and  opportunity  for  prior  public 
comment  thereon  were  impracticable 
and  contrary  to  the  public  interest,  and 
good  cause  existed  to  make  the  AD 
effective  immediately  by  individual 
letters  issued  on  April  6. 1995,  to  all 
known  U.S.  owners  and  operators  of 
Teledyne  Continental  Motors  (TCM) 
Model  TSIO-360  E.  EB.  F.  FB.  G.  GB. 
KB,  LB,  MB,  and  Model  LTSIO-360  E. 
EB,  and  KB  reciprocating  engines.  These 
conditions  still  exist,  and  the  AD  is 
hereby  published  in  the  Federal 
Register  as  an  amendment  to  section 
39.13  of  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  to  make  it 
effective  to  all  persons. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 


for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 

needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  95-ANE-18."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866.  It 
has  been  determined  further  that  this 
action  involves  an  emergency  regulation 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034.  February  26. 
1979).  If  it  is  determined  that  this 
emergency  regulation  otherwise  would 
be  significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 


of  it.  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

95-OS-lO    Teledyne  Continental  Motors: 

Amendment  39-9282.  Docket  95-ANE- 
18. 

Applicability:  Teledyne  Continental 
Motors  (TCM)  engine  Model  TSIO-360  E,  EB, 
F,  FB,  G.  GB.  KB.  LB,  MB,  and  Model  LTSIO- 
360  E,  EB.  and  KB  reciprocating  engines  with 
turbocharger  oil  outlet  check  valve.  TCM  part 
number  (P/N)  641068,  shipped  directly  or 
indirectly  from  the  manufacturer  on  or  after 
August  1, 1994.  These  check  valves  are 
installed  on  but  not  limited  to  the  following 
serial  numbered  engines: 

New  engine  model  TSIC)-360-FB,  serial 
number  (S/N)  318019;  new  engine  model 
TSIO-360-KB.  S/N  320223,  320229,  320233. 
through  320235.  320239.  320242  through 
320250,  320254  through  320259,  320261, 
320262. 320264. 320266.  320292,  320293; 
new  engine  model  LTSIO-360-KB,  S/N 
319226,  319232,  319235  through  319237. 
319241,  319244  through  319246.  319248 
through  319253,  319257,  319258,  319260 
through  319268,  319270,  319271,  319273, 
319297,  319322;  rebuilt  engine  model  TSIO- 
360-E,  S/N  225140-R;  rebuilt  engine  model 
TSIO-360-EB,  S/N  265937-R,  265938-R, 
265942-R  through  265944-R.  265946-R 
through  26596&-R.  265970-R  through 
265973-R,  265975-R,  265977-R  through 
265982-R;  rebuilt  engine  model  LTSIO-360- 
E.  S/N  225648-R;  rebuilt  engine  model 
LTSIO-360-EB.  S/N  266471-R.  266480-R. 
266482-R  266486-R.  266487-R,  266489-R 
through  266495-R.  266497-R  through 
266499-R,  807251-R  through  807254-R. 
807256-R  through  807259-R.  807261-R 
through  807265-R,  807267-R,  807268-R. 
807271-R  through  807275-R,  807276-R; 
rebuilt  engine  model  TSIO-360-F,  S/N 
232814-R  through  23281 7-R;  rebuilt  engine 
model  TSIO-360-FB,  S/N  281183-R. 
281187-R.  281189-R,  281190-R.  281193-R 


through  28n97-R,  28119&-R,  299501-R 
through  299523-R.  299525-R  through 
299528-R,  299532-R;  rebuilt  engine  model 
TSIO-360-KB.  S/N  268192-R,  268195-R 
through  268201-R,  268205-R  through 
268207-R;  rebuilt  engine  model  LTSIO-360- 
KB,  S/N  268428-R,  268430-R,  268431-R, 
268433-R,  268434-R,  268436-R,  268437-R, 
268440-R  through  26844  5-R;  rebuilt  engine 
model  TSIO-360-LB,  S/N  247257-R, 
247259-R, 247260-R, 247262-R, 247267-R 
through  247271-R.  247273-R  through 
247275-R;  and  rebuilt  engine  model  TSIO- 
360-MB,  S/N  279245-R  through  279247-R. 
279249-R, 279250-R. 

These  engines  are  installed  on  but  not 
limited  to:  Mooney  Model  M20K,  Piper 
Models  PA28-201T,  PA28R-201T,  PA28RT- 
201T,  PA34-200T  and  PA34-220T  aircraft. 

Note:  This  AD  applies  to  each  engine 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  l)een 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
engines  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (e)  to  request  approval 
from  the  FAA.  This  approval  may  address 
either  no  action,  if  the  current  configuration 
eliminates  the  unsafe  condition,  or  different 
actions  necessary  to  address  the  unsafe 
condition  described  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 
effect  of  the  changed  configuration  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  engine  from 
the  applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  engine  failure  due  to 
incorrectly  assembled  turtxtcharger  oil  outlet 
check  valve,  which  could  result  in  complete 
engine  failure,  accomplish  the  following: 

(a)  Prior  to  further  flight,  determine  if  the 
turbocharger  oil  outlet  check  valve  has  been 
installed  or  repaired  on  or  after  August  1, 
1994.  This  AD  is  not  applicable  to  engines 
that  did  not  have  the  turbocharger  oil  outlet 
check  valve  installed  or  repaired  on  or  after 
August  1.  1994. 

(b)  Prior  to  further  flight,  inspect  the 
turbocharger  oil  outlet  check  valve,  TCM  P/ 
N  641068,  in  accordance  with  section  B  of 
Teledyne  Continental  Motors  (TCM)  Critical 
Service  Bulletin  (CSB)  95-lA,  Revision  A, 
dated  April  5, 1995.  and  replace  any  check 
valve  with  an  ink  stamped  date  code  of 
A3Q94,  A4Q94  or  A1Q95.  or  with  no 
readable  date  code,  with  a  serviceable  check 
valve  as  defined  in  paragraph  (c)  of  this  AD. 

(c)  For  the  purpose  of  this  AD,  serviceable 
turbocharger  oil  outlet  check  valve  is  defined 
as  one  with  a  date  stamp  code  indicating  that 
it  was  manufactured  before  July  1. 1994,  i.e.. 
A2Q94.  or  earlier,  or  that  it  was 
manufactured  after  March  31,  1995.  i.e., 
A2Q95.  or  later. 

(d)  Install  replacement  valve  in  the 
turbocharger  oil  outlet  line  with  the  flow 
arrow  on  the  valve  body  pv^inting  in  the 
direction  of  oil  flow  toward  the  scavenge 
pump  in  accordance  with  section  B  of  TCM 
CSB95-1A,  Revision  A,  dated  April  5. 1995. 


(e)  An  alternative  method  of  compliance 
that  provides  an  acceptable  level  of  safety 
may  be  used  if  approved  by  the  Manager. 
Atlanta  Aircraft  Certification  Office,  The 
request  should  be  forwarded  through  an 
appropriate  FAA  Maintenance  Inspector, 
who  may  add  comments  and  then  send  it  to 
the  Manager,  Atlanta  Aircraft  Certification 
Office. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any.  may  be  obtained  from  the  Adanta 
Aircraft  Certification  Office. 

(f)  Sptecial  flight  permits  may  not  be  issued. 

(g)  Copies  of  the  applicable  service 
information  may  be  obtained  from  Teledyne 
Continental  Motors,  P.O.  Box  90.  Mobile, 
Alabama,  36601,  telephone  (334)  438-3411. 
fax  (334)  432-2922. 

(h)  The  turlxKharger  oil  outlet  check  valve 
inspections  shall  be  done  in  accordance  with 
the  following  service  bulletin: 


Document 
No. 

Pages 

Revision 

Date 

TCM 
CSB95- 
1A. 

1.2 

A 

AprlS. 
1995. 

Total  pages:  2. 

This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Teledyne  Continental  Motors.  P.O.  Box 
90.  Mobile.  Alabama,  36601,  telephone 
(334)438-3411.  fax  (334)  432-2922.  Copies 
may  be  inspected  at  the  FAA.  New  England 
Region,  Office  of  the  Assistant  Chief  Counsel, 
12  New  England  Executive  Park,  Burlington, 
MA;  or  at  the  Office  of  the  Federal  Register. 
800  North  Capitol  Street,  NW..  suite  700. 
Washington,  DC 

(i)  This  amendment  becomes  effiective  July 
10. 1995,  to  all  persons  except  those  persons 
to  whom  it  ^as  made  immediately  effective 
by  priorit>'  letter  AD  95-08-10,  issued  April 
6,  1995,  which  contained  the  requirements  of 
this  amendment. 

Issued  in  Burlington,  Massachusetts,  on 
June  12,  1995. 


James  C.  Jones. 

Acting  Manager.  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 
|FR  Doc.  95-15151  Filed  &-22-95;  8:45  am) 
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14  CFR  Part  39 

[Docket  No.  94-CE-27-A0;  Amendment  39- 
9283;  AD  95-13-02] 

Airworthiness  Directives;  Twin 
Commander  Aircraft  Corporation  685, 
690,  and  695  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
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applies  to  certain  Twin  Commeinder 
Aircraft  Corporation  (Twin  Commander) 
685.  690,  and  695  series  airplanes.  This 
action  requires  initially  inspecting  the 
vertical  stabilizer  for  cracks,  modifying 
any  cracked  vertical  stabilizer,  and,  if 
not  cracked,  either  repetitively 
inspecting  or  modifying  the  vertical 
stabilizer.  Several  reports  of  the  vertical 
stabilizer  cracking  in  different  areas 
prompted  this  action.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  failure  of  the  vertical  stabilizer 
as  a  result  of  cracking,  which,  if  not 
detected  and  corrected,  could  result  in 
loss  of  control  of  the  airplane. 
DATES:  Effective  July  22, 1995. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  July  22, 
1995. 

ADDRESSES:  Service  information  that 
applies  to  this  AD  may  be  obtained  from 
the  Twin  Commander  Aircraft 
Corporation,  19010  59th  Drive.  N.E., 
Arlington.  Washington  98223.  This 
information  may  also  be  examined  at 
the  Federal  Aviation  Administration 
(FAA).  Central  Region,  Office  of  the 
Assistant  Chief  Counsel,  Room  1558. 
601  E.  12th  Street,  Kansas  City.  Missouri 
64106;  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street.  NW.. 
suite  700.  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
David  D.  Swartz,  Aerospace  Engineer. 
FAA.  Northwest  Mountain  Region.  1601 
Lind  Avenue  S.W.,  Renton.  Washington 
98055^056;  telephone  (206)  227-2624: 
facsimile  (206)  227-1181. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  AD  that  would  apply  to 
certain  Twin  Commander  Models  685, 
690,  690A,  690B,  690C.  690D.  695.  and 
695A  airplanes  was  published  in  the 
Federal  Register  on  February  1. 1995 
(60  FR  6045).  The  action  proposed  to 
require  initially  inspecting  the  vertical 
stabilizer  for  cracks,  modifying  any 
cracked  vertical  stabilizer,  and.  if  not 
cracked,  either  repetitively  inspecting  or 
modifying  the  vertical  stabilizer. 
Accomplishment  of  the  proposed 
actions  would  be  in  accordance  with 
Twin  Commander  Service  Bulletin  No. 
.  218,  dated  May  19,  1994.  including 
Revision  Notices  1  and  2,  dated  July  11. 
1994.  and  September  23. 1994, 
respectively. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 
proposed  rule  or  the  FAA's 
determination  of  the  cost  to  the  public. 


After  careful  review  of  all  available 
information  related  to  the  subject 
presented  above,  the  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed  except  for  minor 
editorial  corrections.  The  FAA  has 
determined  that  these  minor  corrections 
will  not  change  the  meaning  of  the  AD 
and  will  not  add  any  additional  burden 
upon  the  public  than  was  already 
proposed. 

The  FAA  estimates  that  469  airplanes 
in  the  U.S.  registry  will  be  affected  by 
this  AD.  that  it  will  take  approximately 
10  workhours  per  airplane  to 
accomplish  the  required  inspection,  and 
that  the  average  labor  rate  is 
approximately  $60  an  hour.  Farts  to 
accomplish  the  required  inspection  cost 
approximately  $200  per  airplane.  Based 
on  these  figures,  the  total  cost  impact  of 
this  AD  on  U.S.  operators  is  estimated 
to  be  $375,200.  This  figure  does  not  take 
into  account  the  cost  of  repetitive 
inspections  or  the  cost  of  any 
modifications  that  may  be  needed  based 
on  the  inspection  results.  The  FAA  has 
no  way  of  determining  how  many 
vertical  stabilizers  may  be  cracked  and 
need  modification,  or  how  many 
repetitive  inspections  each  owner/ 
operator  may  incur. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 


Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C  106(g);  and  14  CFR 
11.89. 

§3t.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  AD  to  read  as  follows: 

95-13-02    Twin  Commander  Aircraft 
Corporation:  Amendment  39-9283; 
Docket  No.  94-CE-27-AD. 
Applicability:  The  following  airplane 
models  and  serial  numbers,  certificated  in 
any  category,  that  do  not  have  the  vertical 
stabilizer  modified  in  accordance  with  the 
ACCOMPLISHMENT  INSTRUCTIONS:  PART 
11— MODIFICATION  section  of  Twin 
Commander  Service  Bulletin  (SB)  No.  218, 
dated  May  19, 1994.  including  Revision 
Notices  1  and  2,  dated  )uly  11, 1994,  and 
September  23, 1994,  respectively: 


Model 

Serial  numbers 

685 

12000  ttirough  12066. 

690 

11000  through  11079. 

690A  

11100  through  11344. 

690B  

11350  through  11566. 

690C  

11600  through  11735. 

690D  

15001  through  15042. 

695 

95000  through  95084. 

695A  

96001  through  96100. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/ojjerator  must  use  the  authority 
provided  in  paragraph  (f)  of  this  AD  to 
request  approval  from  the  FAA.  This 
approval  may  address  either  no  action,  if  the 
current  configuration  eliminates  the  unsafe 
condition,  or  different  actions  necessary  to 
address  the  unsafe  condition  described  in 
this  AD.  Such  a  request  should  include  an 
assessment  of  the  effect  of  the  changed 
configuration  on  the  unsafe  condition 
addressed  by  this  AD.  In  no  case  does  the 
presence  of  any  modification,  alteration,  or 
repair  remove  any  airplane  from  the 
applicability  of  this  AD. 

Compliance:  Required  upon  the 
accumulation  of  2,000  hours  time-in-service 
(TIS)  on  a  vertical  stabilizer  or  within  the 
next  50  hours  TIS  after  the  effective  date  of 
this  AD.  whichever  occurs  later,  unless 
already  accomplished,  and  thereafter  as 
indicated  in  the  body  of  this  AD. 
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To  prevent  failure  of  the  vertical  stabilizer 
as  a  result  of  cracks,  which,  if  not  detected 
and  corrected,  could  result  in  loss  of  control 
of  the  airplane,  accomplish  the  following: 

(a)  Inspect  the  vertical  stabilizer  for  cracks 
in  accordance  with  the  ACCOMPLISHMENT 
INSTRUCTIONS:  PART  I— INSPECTION 
section  of  Twin  Commander  SB  No.  218. 
dated  May  19, 1994,  including  Revision 
Notices  1  and  2,  dated  )uly  11. 1994,  and 
September  23. 1994,  respectively. 

(b)  If  damage  or  cracks  are  found  within 
the  limits  of  Figures  1  and  2  of  the  service 
information  referenced  above,  prior  to  further 
flight,  modify  the  vertical  stabilizer  in 
accordance  with  the  ACCOMPLISHMENT 
INSTRUCTIONS:  PART  II— MODIFICATION 
section  of  Twin  Commander  SB  No.  218, 
dated  May  19. 1994,  including  Revision 
Notices  1  and  2.  dated  )uly  11, 1994,  and 
September  23, 1994,  respectively. 

(c)  If  damage  or  cracks  are  found  outside 
the  limits  referenced  in  Figures  1  and  2  of  the 
service  information  referenced  above  or  if 
cracks  intersect,  prior  to  further  flight, 
replace  the  damaged  p>arts  with  new  parts  in 
accordance  with  the  applicable  maintenance 
manual  instructions.  The  requirements  of 
this  AD  still  apply  when  the  damaged  parts 
are  replaced,  unless  the  stabilizer  is  modified 
as  specified  in  [)aragraph  (b)  of  this  AD. 

(d)  If  no  cracks  are  found,  accomplish  one 
of  the  following: 

(1)  Reinspecf  at  intervals  not  to  exceed  500 
hours  TIS,  and  modify  any  damaged  or 
cracked  vertical  stabilizer  as  specified  in 
paragraphs  (b)  and  (c)  of  this  AD:  or 

(2)  Prior  to  further  flight,  modify  the 
vertical  stabilizer  in  accordance  with  the 
ACCOMPLISHMENT  INSTRUCTIONS:  PART 
II— MODIFICATION  section  of  Twin 
Commander  SB  No.  218.  dated  May  19. 1994, 
including  Revision  Notices  1  and  2.  dated 
luly  11. 1994.  and  September  23, 1994, 
respectively. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(f)  An  alternative  method  of  compliance  or 
adjustment  of  the  initial  or  repetitive 
compliance  times  that  provides  an  equivalent 
level  of  safety  may  be  approved  by  the 
Manager,  Seattle  Aircraft  Certification  Office 
(ACO),  FAA.  Northwest  Mountain  Region, 
1601  Lind  Avenue  S.W.,  Renton.  Washington 
98055-4056.  The  request  shall  be  forwarded 
through  an  appropriate  FAA  Maintenance 
Insf)ector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACO. 

(g)  The  inspections  and  modification 
required  by  this  AD  shall  be  done  in 
accordance  with  Twin  Commander  Service 
Bulletin  218.  dated  May  19. 1994.  including 
Revision  Notices  1  and  2,  dated  July  11, 
1994.  and  September  23,  1994,  respectively. 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 


from  Twin  Commander  Aircraft  Corp>oration, 
19003  59th  Drive,  NE.,  Arlington, 
Washington  98223.  Copies  may  be  inspected 
at  the  FAA,  Central  Region,  Office  of  the 
Assistant  Chief  Counsel.  Room  1558.  601  E. 
12th  Street.  Kansas  City.  Missouri,  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street.  NW..  suite  700.  Washington. 
DC. 

(h)  This  amendment  (39-9283)  becomes 
effective  on  July  22, 1995. 

Issued  in  Kansas  City,  Missouri,  on  June 
13, 1995. 

Henry  A.  Armstrong. 

Acting  Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  95-15013  Filed  6-22-95;  8:45  am] 

BILLING  COOE  4910-13-U 


14  CFR  Part  39 

[Docket  No.  94-CE-24-AD;  Amendment  39- 
9284;  AD  95-13-03] 

Airworthiness  Directives;  Beech 
Aircraft  Corporation  Model  F90,  and 
99, 100,  and  200  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  certain  Beech  Aircraft 
Corporation  (Beech)  Model  F90.  and  99. 
100.  and  200  series  airplanes.  This 
action  requires  installing  a  circuit 
breaker  that  will  open  before  the 
landing  gear  power  system  motor  is 
damaged  to  the  point  of  restricting 
operation  of  the  manual  landing  gear 
extension  system.  An  incident  where 
excessive  current  flow  caused  the 
electrical  landing  gear  motor  and  wiring 
to  catch  fire  on  a  Beech  Model  200 
airplane  prompted  this  action.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  excessive  current 
flow  through  the  electrical  landing  gear 
motor,  which  could  cause  an  airplane 
fire. 
DATES:  Effective  July  28, 1995. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  July  28. 
1995. 

ADDRESSES:  Service  information  that 
applies  to  this  AD  may  be  obtained  from 
the  Beech  Aircraft  Corporation.  P.O.  Box 
85.  Wichita.  Kansas  67201-0085.  This 
information  may  also  be  examined  at 
the  Federal  Aviation  Administration 
(FAA).  Central  Region.  Office  of  the 
Assistant  Chief  Counsel,  Room  1558, 
601  E.  12th  Street.  Kansas  City.  Missouri 
64106;  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street,  NW.. 
suite  700.  Washington.  DC. 


FOR  FURTHER  INFORMATJON  CONTACT:  Mr. 
Dale  A.  Vassalli.  Aerospace  Engineer, 
FAA,  Wichita  Aircraft  Certification 
Office.  1801  Airport  Road,  Room  100. 
Wichita.  Kansas  67209;  telephone  (316) 
946-4132;  facsimile  (316)  946-4407. 
SUPP1.EMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  AD  that  would  apply  to 
certain  Beech  Model  F90.  and  99. 100. 
and  200  series  airplanes  was  published 
in  the  Federal  Register  on  December  30, 
1994  (59  FR  67656).  The  action 
proposed  to  require  installing  a  circuit 
breaker  that  will  open  before  the 
landing  gear  power  system  motor  is 
damaged  to  the  point  of  restricting 
operation  of  the  manual  landing  gear 
extension  system.  Accomplishment  of 
the  proposed  action  would  be  in 
accordance  with  Beech  Service  Bulletin 
(SB)  No.  2035,  Issued:  February  1985; 
Revised  August  1990;  and  the 
instructions  to  the  following  Landing 
Gear  Motor  Circuit  Breaker  Installation 
Kits  (as  applicable):  101-3069-1  S,  101- 
3069-3  S.  101-3069-5  S.  and  101- 
3133-1  S. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 
proposed  rule  or  the  FAA's 
determination  of  the  cost  to  the  public. 

Since  issuance  of  the  proposal.  Beech 
has  revised  SB  No.  2035  to  the  Revision 
in  level  (Issued:  February  1985;  Revised: 
April  1995).  This  revision  adds 
reference  to  Kit  No.  101-3069-7  S  for 
the  Model  A200C  airplanes,  serial 
numbers  BJ-1  through  BJ-66.  and 
incorporates  minor  editorial  corrections. 
The  FAA  has  determined  that  Beech  Kit 
No.  101-3069-7  S  should  be  added  to 
the  final  rule  AD.  as  well  as  reference 
to  Beech  SB  2035.  Revision  ID,  Issued: 
February  1985;  Revised:  April  1995. 

After  careful  review  of  all  available 
information,  the  FAA  has  determined 
that  air  safety  and  the  public  interest 
require  the  adoption  of  the  rule  as 
proposed  except  for  the  addition  of  the 
installation  kit  described  above, 
reference  to  the  revised  service  bulletin, 
and  minor  editorial  corrections.  The 
FAA  has  determined  that  the  additions 
and  minor  editorial  corrections  will  not 
change  the  meaning  of  the  AD  and  will 
not  add  any  additional  burden  upon  the 
public  than  was  already  proposed. 

The  FAA  estimates  that  2.297 
airplanes  in  the  U.S.  registry  will  be 
affected  by  this  AD.  that  it  will  take 
approximately  6  workhours  (varies 
between  2  to  6  workhours  depending  on 
the  airplane  model)  per  airplane  to 
accomplish  the  required  action,  and  that 
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the  average  labor  rate  is  approximately 
$60  an  hour.  The  cost  for  parts  varies  by 
airplane  model;  however,  for  the 
purposes  of  this  AD,  $1,000  is  utilized. 
Based  on  these  Hgures.  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $3,123,920.  This  figure 
is  based  on  the  assumption  that  no  U.S. 
operator  of  the  affected  airplanes  has 
accomplished  the  proposed  installation. 

Beech  has  informed  the  FAA  that 
approximately  2.100  installation  kits 
have  been  sold.  Assuming  that  each  of 
these  kits  is  installed  on  one  of  the 
a^ected  airplanes,  the  cost  impact  of 
this  action  on  U.S.  operators  is  reduced 
by  $2,856,000  from  $3,123,920  to 
$267,920. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26.  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1354(a),  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 


S  39.1 3    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  AD  to  read  as  follows: 

95-13-03    Beech  Aircrafi  Corporation: 

Amendment  39-9284;  Docket  No.  94- 

CE-24-AD. 
Applicability:  The  following  airplane 
models  and  serial  numbers,  certificated  in 
any  category: 


Models 

Seriai  numbers 

F90  

LA-2  ttirough  LA-225 

equipped  wrth  mectiani- 

cal  landing  gear. 

99.  99A,  A99A. 

U-1  through  U-^9 

andB99. 

equipped  wrth  mechani- 

cal landing  gear  and 

U-51  through  U-1 64 

equipped  wrth  mechani- 

cal larxjing  gear. 

lOOandAlOO 

B-1  through  B-94  and  B- 

100  through  B-247. 

BIGG  

BE-2  through  BE-1 37. 

200  and  8200 

BB-2,  BB-6  through  BB- 

1157,  BB-1 159  through 

B&-1166.  andBB- 

1168throughBB-1192. 

2000  and  B200C 

BL-1  through  BL-72. 

20CT  and  B200T 

BT-1  through  BT-30. 

200CTand 

BN-1  through  BH-A. 

B200CT. 

A100  (U-12F)  

B-95  through  B-99. 

A100-1  (U-21J)  . 

BB-3,  BB-4,  and  BB-5. 

A200  {C-12A/C)  . 

BC-1  through  BC-75  and 

BD-1  through  BD-30. 

A200C  (UC-12B) 

BJ-1  through  BJ-66. 

A200CT{C-12D) 

BP-1,  BP-22,  and  BP-24 

through  BP-45. 

A200CT  (FWC- 

BP-7  through  BP-1 1 . 

12D). 

A200CT  (RC- 

GR-1  through  GR-1 3. 

12D). 

A200CT  (RC- 

FC-1.FC-2,  andFC-3. 

12G). 

A200CT  (RC- 

GR-14  through  GR-1 9. 

12H). 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (c)  of  this  AD  to 
request  approval  from  the  FAA.  This 
approval  may  address  either  no  action,  if  the 
current  configuration  eliminates  the  unsafe 
condition,  or  different  actions  necessary  to 
address  the  unsafe  condition  described  in 
this  AD.  Such  a  request  should  include  an 
assessment  of  the  effect  of  the  changed 
configuration  on  the  unsafe  condition 
addressed  by  this  AD.  in  no  case  does  the 
presence  of  any  modification,  alteration,  or 
repair  remove  any  airplane  from  the 
applicability  of  this  AD. 

Compliance:  Required  within  the  next  100 
hours  time-in-service  after  the  effective  date 
of  this  AD,  unless  already  accomplished. 

To  prevent  excessive  current  flow  through 
the  electrical  landing  gear  motor,  which 


could  result  in  an  airplane  fire,  accomplish 
the  following: 

(a)  Install  a  circuit  breaker  that  will  open 
before  the  landing  gear  power  system  motor 
is  damaged  to  the  point  of  restricting 
operation  of  the  manual  landing  gear 
extension  system  by  accomplishing  the 
following: 

(1)  Prepare  the  airplane  by  completing  the 
ACCOMPLISHMENT  INSTRUCTIONS 
section  of  Beech  Service  Bulletin  No.  2035, 
Revision  III:  Issued:  February  1985;  Revised: 
April  1995. 

(2)  Incorporate  one  of  the  following 
Landing  Gear  Motor  Circuit  Breaker 
Installation  Kits,  as  applicable,  in  accordance 
with  the  instructions  provided  with  the  kits: 

(i)  101-3069-1  S  for  Models  200,  8200, 
200C,  B200C.  200T,  B200T,  200CT,  B200Cr. 
A200  (C-12A/C),  and  A200C  (UC-12B); 

(ii)  101-3069-3  S  for  Models  100.  AlOO, 
BlOO,  and  AlOO-l  {U-21)); 

(iii)  101-3069-5  S  for  Models  F90,  99.  99A, 
A99A,  and  B99; 

(iv)  101-3069-7  S  for  Model  A200C  (UC- 
12B);  and 

(v)  101-3133-1  S  for  Models  A200  {C-12A/ 
C),  A200CT  (C-12D),  A200CT  (FWC-12D). 
A200CT  (RC-12D),  A200CT  (RC-12G),  and 
A200CT  (RC-12H). 

(b)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Wichita  Aircraft 
Certification  Office  (ACO),  1801  Airport 
Road,  Room  100,  Mid-Continent  Airport, 
Wichita,  Kansas  67209.  The  request  shall  be 
forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Wichita  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Wichita  ACO. 

(d)  The  installation  required  by  this  AD 
shall  be  done  in  accordance  with  the 
instructions  to  Landing  Gear  Motor  Circuit 
Breaker  Installation  Kits  101-3069-1  S,  101- 
3069-3  S,  101-3069-5  S,  101-3069-7  S,  or 
101-3133-1  S,  as  referenced  in  Beech  Service 
Bulletin  No.  2035.  Revision  III:  Issued: 
February  1985;  Revised:  April  1995.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  the 
Beech  Aircraft  Corporation,  P.O.  Box  85, 
Wichita,  Kansas  67201-0085.  Copies  may  be 
inspected  at  the  FAA,  Central  Region.  Office 
of  the  Assistant  Chief  Counsel.  Room  1558. 
601  E.  12th  Street.  Kansas  City,  Missouri,  or 
at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  suite  700, 
Washington,  DC 
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le)  This  amendment  (39-9284)  becomes 
effective  on  July  28, 1995.  Issued  in  Kansas 
City,  Missouri,  on  June  13, 1995. 
Henry  A.  Armstrong, 

Acting  Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 
IFR  Doc.  95-14870  Filed  6-22-95;  8:45  am) 

BILUNG  COOE  4»10-1»-U 


NATIONAL  LABOR  RELATIONS 
BOARD 

29  CFR  Parts  100  and  102 

Miscellaneous  Amendments 

AGENCY:  National  Labor  Relations  Board 

(NLRB). 

ACTION:  Miscellaneous  amendment  rule. 

SUMMARY:  The  National  Labor  Relations 
Board  is  issuing  a  miscellaneous 
amendments  rule  to  its  administrative 
regulations  to  update  cross-references 
and  to  change  the  NLRB's  headquarters 
address. 

EFFECTIVE  DATE:  The  miscellaneous 
amendments  are  effective  June  23, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gloria  Joseph,  Director  of 
Administration,  National  Labor 
Relations  Board,  Room  7108,  1099  14th 
Street  NW,  Washington,  DC  20570- 
0001.  (202-273-3890). 
SUPPLEMENTARY  INFORMATION:  On  July 
21,  1994,  the  National  Labor  Relations 
Board  amended  its  administrative 
regulations  (59  FR  37157)  governing  the 
standards  of  conduct  and  financial 
disclosure  requirements  of  its 
employees  of  the  Agency.  Most  of  those 
regulations  had  been  superseded  by  the 
Standards  of  Ethical  Conduct  for 
Employees  of  the  Executive  Branch 
issued  by  the  Office  of  Government 
(OGE).  The  NLRB  published  the  rule  to 
repeal  those  portions  of  the  provisions 
that  were  superseded  by  the  executive 
branch-wide  standards  and  to  update 
cross-references  in  the  current 
regulations  that  continued  to  be 
applicable.  Again,  on  May  5, 1995,  the 
NLRB  published  a  rule  to  correct 
amendatory  instructions  4.  and  5.  and 
amendatory  instruction  10.  (59  FR 
37158)  of  the  July  21.  1994  amending 
rule  (60  FR  22269).  This  miscellaneous 
amendments  rule  is  being  published  to 
update  cross-references,  and  change  the 
NLRB's  headquarters  address  in  some 
sections  from  its  former  address  of  1717 
Pennsylvania  Avenue  NW  to  its  current 
address  of  1099  14th  Street  NW. 

List  of  Subjects  in  29  CFR  Parts  100  and 
102 

Administrative  practice  and 
procedure;  Civil  rights;  Claims;  Equal 


employment  opportunity;  Individuals 
with  disabilities. 

Parts  100  and  102  of  Title  29  CFR  are 
amended  as  follows: 

PART  100-ADMiNISTRATIVE 
REGULATIONS 

1.  The  authority  citation  for  part  100 
is  revised  to  read  as  follows: 

Authority:  Sec.  6,  National  Labor  RelaUons 
Act,  as  amended  (29  U.S.C.  141, 146). 

Subpart  A  is  also  issued  under  5  U.S.C. 
7301;  5  U.S.C.  app.  (Ethics  in  Government 
Act  of  1978);  E.O.  12674,  3  CFR  1989  Comp., 
215.  as  modified  by  E.O.  12731,  3  CFR  1990 
Comp.,  p.  306;  5  CFR  2635.105,  2635.403, 
2635.802(a),  2635.803;  18  U.S.C.  201  et  seq.; 
18  U.S.C.  208;  57  FR  56433  (codified  at  5 
CFR  735). 

Subpart  B  is  also  issued  under  the 
Inspector  General  Act  of  1978,  as  amended 
by  the  Inspector  General  Act  Amendment  of 
1988,  5  U.S.C.  app.  3;  18  U.S.C.  201  et  seq.; 
5  CFR  735;  42  U.S.C  2000e-16(a);  29  CFR 
1613.2049a)  and  29  CFR  1613.216. 

Subpart  D  is  also  issued  under  28  U.S.C 
2672;  28  CFR  part  14. 

Subpart  E  is  also  issued  under  29  U.S.C. 
794. 

§100.502    [Amended] 

2.  In  §  100.502,  reference 

"C§§  100.601-100.670)"  is  revised  to 
read  "(§§100.501-100.570)". 

§100.503    [Amended] 

3.  In  §  100.503.  in  the  definition  of 
"qualified  individual  with  handicaps", 
in  paragraph  (4),  the  reference 

"§  100.640"  is  revised  to  read 
"§  100.540". 

§100.549    [Amended] 

4.  In  §  100.549,  reference  "§  100.150" 
is  revised  to  read  "§  100.550". 

§100.550    [Amended] 

5.  In  §  100.550(a)(3)  and  (b)(2), 
reference  "§  100.650(a)"  is  revised  to 
read  "§  100.550(a)". 

§100.560    [Amended] 

6.  In  §  100.560(d)  reference 
"§  100.160"  is  revised  to  read 
"§100.560". 

PART  102— RULES  AND 
REGULATIONS,  SERIES  8 

1.  The  authority  citation  for  Part  102 
continues  to  read  as  follows: 

Authority:  Sec.  6,  National  Labor  Relations 
Act,  as  amended  (29  U.S.C.  151. 156).  Section 
102.117  also  issued  under  sec.  552(a)(4)(A)  of 
the  Freedom  of  Information  Act,  as  amended 
(5  U.S.C.  552(a)(4)(A)),  and  section  552a(j) 
and  (k)  of  the  Privacy  Act  (5  U.S.C  552a(j) 
and  (k)).  Sections  102.143  through  102.155 
also  issued  under  sec.  504(c)(1)  of  the  Equal 
Access  to  Justice  Act  as  amended  (5  U.S.C. 
504(c)(1)). 


§102.117    [Amended] 

2.  In  §  102.117(f),  (g).  and  (i)  the 
address  "1717  Pennsylvania  Avenue 
NW..  Washington.  DC  20570"  is  revised 
to  read  "1099  14th  Street  NW., 
Washington.  DC  20570". 

3.  In  §  102.117.  paragraph  (c)(2)(iii)(a). 
(6).  and  (c)  is  renumbered  as  paragraph 
{c)(2)(iii)(A).  (B).  and  (C). 

By  direction  of  the  Board. 

National  I^lxir  Relations  Board, 
John  J.  Toner, 
Acting  Executive  Secretary. 
IFR  Doc.  95-15352  Filed  6-22-95;  8:45  am) 

BILUNG  COOE  7545-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  9  and  63 
[AD-FRL-5217-2] 
RIN  2060-AE04 

National  Emission  Standards  for 
Hazardous  Air  Pollutants  From 
Secondary  Lead  Smelting 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  This  action  promulgates 
national  emission  standards  for 
hazardous  air  pollutants  (NESHAP)  for 
new  and  existing  secondary  lead 
smelters  pursuant  to  section  112  of  the 
Clean  Air  Act  (the  Act)  as  amended  in 
1990.  Secondary  lead  smelters  have 
been  identified  by  the  EPA  as  significant 
emitters  of  several  chemicals  identified 
in  the  Act  as  hazardous  air  pollutants 
(HAP'sJ  including  but  not  limited  to 
lead  compounds,  arsenic  compounds, 
and  1.3-butadiene.  Chronic  exposure  to 
arsenic  and  1.3-butadiene  is  associated 
with  skin,  bladder,  liver  and  lung  cancer 
and  other  developmental  and 
reproductive  eiTects.  Exposure  to  lead 
compounds  results  in  adverse  effects  on 
the  blood,  central  nervous  system  and 
kidneys.  Children  are  particularly 
sensitive  and  exposure  to  lead 
compounds  can  also  result  in  reduced 
cognitive  development  and  reduced 
growth.  This  rulemaking  will  affect 
secondary  lead  smelters  that  use  blast, 
reverberatory.  rotary,  or  electric 
smelting  furnaces  to  recover  lead  metal 
ftt)m  scrap  lead,  primarily  from  used 
lead-acid  automotive-type  batteries.  The 
purpose  of  the  final  rule  is  to  reduce 
HAP  emissions  from  secondary  lead 
smelting.  This  rule  is  estimated  to 
reduce  emissions,  including  metal 
HAP's  and  organic  HAP's,  by  about 
1,300  megagrams  (1,400  tons)  per  year. 
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The  NESHAP  provides  protection  to  the 
public  by  requiring  all  secondary  lead 
smelters  to  meet  emission  standards 
reflecting  the  application  of  the 
maximum  achievable  control 
technology  (MACT).  The  NESHAP 
regulates  emissions  of  lead  compounds 
and  total  hydrocarbons  (THC's)  as 
surrogates  for  metal  HAP's  and  organic 
HAP's.  respectively.  The  EPA  is  also 
adding  secondary  lead  smelters  that  are 
area  sources  to  the  list  of  source 
categories  that  are  subject  to  MACT 
standards. 

EFFECTIVE  DATE:  June  23.  1995. 
ADDRESSES:  Docket.  Docket  No.  A-92- 
43,  containing  information  considered 
by  the  EPA  in  development  of  the 
promulgated  standards,  is  available  for 
public  inspection  and  copying  between 
8:00  a.m.  and  5:30  p.m.,  Monday 
through  Friday  except  for  Federal 
holidays,  at  the  following  address:  U.S. 
Environmental  Protection  Agency,  Air 
and  Radiation  Docket  and  Information 
Center  (MC-6102),  401  M  Street,  SW, 
Washington,  DC  20460;  telephone  (202) 
260-7548.  The  docket  is  located  at  the 
above  address  in  Room  M-1500, 
Waterside  Mall  (ground  floor).  A 
reasonable  fee  may  be  charged  for 
copying. 

Background  Information  Document.  A 
background  information  document  (BID) 
for  the  promulgated  standards  may  be 
obtained  from  the  docket;  the  U.S.  EPA 
Library  {MD-35),  Research  Triangle 
Park,  North  CaroUna  27711,  telephone 
(919)  541-2777;  or  from  the  National 
Technical  Information  Service,  5285 
Port  Royal  Road,  Springfield.  Virginia 
22161.  telephone  (703)  487^650.  Please 
refer  to  "Secondary  Lead  Smelting — 
Background  Information  for 
Promulgated  Standards,"  (EPA-453/R- 
95-O08b). 

The  BID  contains  a  summary  of  all  the 
public  comments  made  on  the  proposed 
standards  and  the  EPA's  response  to  the 
comments.  It  also  contains  a  summary 
of  the  changes  made  to  the  standards 
since  proposal. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Phil  Mulrine.  Metals  Group.  Emission 
Standards  Division  (MD-13),  U.S. 
Environmental  Protection  Agency, 
Research  Triangle  Park,  North  Carolina 
27711;  telephone (919) 541-5289. 

SUPPLEMENTARY  INFORMATION: 

Judicial  Review.  Under  section 
307(b)(1)  of  the  Act,  judicial  review  of 
a  NESHAP  is  available  only  by  filing  a 
petition  for  review  in  the  U.S.  Court  of 
Appeals  for  the  District  of  Columbia 
Circuit  within  60  days  of  today's 
publication  of  this  final  rule.  Under 
section  307(b)(2)  of  the  Act.  the 


requirements  that  are  the  subject  of 
today's  notice  may  not  be  challenged 
later  in  civil  or  criminal  proceedings 
brought  by  the  EPA  to  enforce  these 
requirements. 

The  information  presented  in  this 
preamble  is  organized  as  follows: 

I.  Background 
H.  Summary 

A.  Summary  of  Promulgated  Standards 

B.  Summary  of  Major  Qianges  Since 
Proposal 

Q  Summary  of  Environmental,  Energy, 
Cost,  and  Economic  Impacts 

III.  Public  Participation 

IV.  Significant  Public  Comments  and 

Responses 

A.  Adverse  Health  Effects  Finding  for  Area 
Sources 

B.  Hydrogen  Chloride/Chlorine  Emission 
Standards 

C.  Metal  Hazardous  Air  Pollutant 
Monitoring  Requirements 

D.  ExempUon  from  Resource  Conservation 
and  Recovery  Act  Boiler  and  Industrial 
Furnace  Emission  Standards 

V.  Administrative  Requirements 

A.  Docket 

B.  Executive  Order  12866 

C.  Unfunded  Mandates  Act 

D.  Pajjerwork  Reduction  Act 

E.  Regulatory  Flexibility  Act 

I.  Background 

On  July  16, 1992  (57  FR  31576),  the 
EPA  published  a  list  of  major  and  area 
sources  for  which  NESHAP  are  to  be 
promulgated.  On  December  3,  1993  (58 
FR  63941),  the  EPA  published  a 
schedule  for  promulgation  of  those 
standards.  The  secondary  lead  smelting 
source  category  is  included  on  the  list 
of  major  sources  and  the  EPA  is 
required  to  establish  national  emission 
standards  by  May  31,  1995  according  to 
this  schedide.  Major  sources  are  those 
sources  emitting  10  or  more  tons  per 
year  of  any  one  HAP  or  25  or  more  tons 
per  year  of  a  combination  of  HAP's. 

This  NESHAP  was  proposed  in  the 
Federal  Register  on  June  9.  1994  (59  FR 
29750).  The  same  notice  also  announced 
that  the  EPA  was  proposing  to  add 
secondary  lead  smelters  that  are  area 
sources  to  the  list  of  source  categories 
that  will  be  subject  to  national  emission 
standards.  Area  sources  are  those 
smelters  emitting  less  than  10  tons  per 
year  of  any  single  HAP  and  less  than  25 
tons  per  year  of  a  combination  of  HAP's. 
The  EPA  received  31  letters 
commenting  on  the  proposed  rule  and 
proposed  area  source  listing.  The  EPA 
received  no  requests  for  a  public 
hearing.  The  EPA  published  a 
supplemental  notice  announcing  the 
availability  of  new  data  regarding  the 
proposed  standards  for  hydrogen 
chloride/chlorine  (HCl/CU)  emissions 
on  April  19,  1995  (60  FR  19556).  The 


EPA  received  eight  comment  letters  in        • 
response  to  the  supplemental  notice. 

n.  Summary 

A.  Summary  of  Promulgated  Standards 

The  promulgated  rule  establishes 
standards  to  limit  HAP  emissions  from 
smelting  furnaces,  refining  kettles, 
agglomerating  furnaces,  dryers,  and 
fugitive  dust  sources  at  both  major 
source  and  area  source  secondary  lead 
smelters.  The  promulgated  rule  does  not 
apply  to  primary  lead  smelters,  lead 
refiners,  or  lead  remelters. 

Emission  standards  promulgated 
luider  section  112  are  to  be  tedinology- 
based  and  are  to  reflect  the  maximum 
degree  of  reduction  of  HAP  emissions 
achievable  taking  into  consideration  the 
cost  of  achieving  the  emission 
reduction,  any  nonair  quality  health  and 
environmental  impacts  and  energy 
requirements.  These  standards  are 
termed  MACT  standards.  Emission 
reduction  may  be  accomplished  through 
application  of  a  variety  of  measures, 
methods,  or  techniques.  Emission 
standards,  however,  can  be  no  less 
stringent  than  a  minimimi  baseline  or 
"floor"  for  standards  set  out  in  the 
statute. 

For  new  sources,  the  standards  for  a 
source  category  or  subcategory  cannot 
be  less  stringent  than  the  emission 
control  that  is  achieved  in  practice  by 
the  best  controlled  similar  soiu-ce.  The 
standards  for  existing  sources  can  be 
less  stringent  than  standards  for  new 
sources,  but  they  cannot  be  less 
stringent  than  the  average  emission 
limitation  achieved  by  the  best- 
performing  12  percent  of  existing 
sources  (excluding  certain  sources 
described  in  section  112(d)(3)  of  the 
Act)  for  categories  and  subcategories 
with  30  or  more  sources,  or  the  best- 
performing  5  sources  for  categories  and 
subcategories  with  fewer  than  30 
sources.  There  are  fewer  than  30 
secondeuy  lead  smelters,  so  the 
standards  for  existing  sources  a^e  based 
on  the  best-performing  5  sources. 

Floor  levels  of  control  were 
determined  for  each  of  the  affected 
source  types  under  consideration  for 
regulation.  Source  types  are  process 
sources,  process  fugitive  sources,  and 
fugitive  dust  sources.  For  process 
fugitive  sources  and  fugitive  dust 
sources,  which  are  similar  in  character 
and  emissions  potential  across  all 
secondary  lead  smelters,  the  entire 
population  of  secondary  lead  smelters 
are  considered  in  determining  MACT 
floor  levels  of  control.  For  process 
sources,  specifically  smelting  furnaces, 
smelters  are  differentiated  and  divided 
into  configurations  based  on  the 


smelting  furnace  types  used  at 
individual  smelters.  In  all  but  one  case, 
floors  for  existing  source  MACT  and 
new  source  MACT  are  identified.  In  the 
one  case  where  existing  source  MACT  is 
less  stringent  than  new  source  MACT, 
the  determination  was  made  that  the 
establishment  of  standards  beyond  the 
existing  source  floor  was  unreasonable. 
A  complete  discussion  of  the  selection 
of  the  MACT  and  basis  of  standards  for 
each  source  type  is  presented  in  the 
preamble  to  the  proposed  rule  (59  FR 
29760;  June  9, 1994). 

1.  Process  Emission  Sources 

Owners  and  operators  of  all  smelting 
furnace  types  must  limit  lead  compound 
emissions,  which  is  a  surrogate  for  all 
metal  HAP's,  to  no  more  than  2.0 
milligrams  per  dry  standard  cubic  meter 
(mg/dscm;  0.00087  grains  per  dry 
standard  cubic  foot  (gr/dscf)).  Owners 
and  operators  must  limit  THC 
emissions,  which  is  a  surrogate  for  all 
organic  HAP's,  to  varying  levels 
depending  on  the  smelting  furnace  type. 
No  THC  limits  apply  to  reverberatory, 
rotary,  and  electric  furnaces  not 
collocated  with  blast  furnaces. 

Owners  and  operators  of  collocated 
reverberatory  and  blast  furnaces  must 
comply  with  a  THC  limit  of  20  parts  per 
million  by  volume  (ppmv)  as  propane  at 
4  percent  carbon  dioxide  (CO2)  when 
both  furnaces  are  operating.  Less 
stringent  limits  apply  when  the 
reverberatory  furnace  is  not  operating. 
When  the  reverberatory  furnace  is  not 
operating,  new  blast  furnaces  collocated 
with  reverberatory  furnaces  must 
comply  with  a  THC  limit  of  70  ppmv, 
and  existing  blast  furnaces  must  comply 
with  a  THC  limit  of  360  ppmv. 

Owners  and  operators  of  new  blast 
furnaces  located  at  blast-furnace-only 
smelters  must  comply  with  a  THC  limit 
of  70  ppmv.  Existing  blast  furnaces 
located  at  blast-fumace-only  smelters 
must  comply  with  a  THC  limit  of  360 
ppmv.  The  THC  emissions  from  each 
blast  furnace  charging  chute  at  all 
smelters  with  blast  furnaces  shall  not 
exceed  0.20  kilograms  per  hour  (kg/hr; 
0.44  pounds  per  hour  (Ib/hr)). 

Table  2  in  the  attached  regulatory  text 
summarizes  the  emission  limits  for 
smelting  furnace  process  sources. 

2.  Process  Fugitive  Emission  Sources 

Owners  and  operators  must  comply 
with  either  of  two  process  fugitive 
emission  control  options.  Each  process 
fugitive  emission  source  must  be 
controlled  either  by  an  enclosure-type 
hood  that  is  ventilated  to  a  control 
device  or  must  be  fully  enclosed  within 
a  containment  building  (within  the 
meaning  of  40  CFR  part  265,  subpart 


DD)  that  is  ventilated  to  a  control 
device.  Lead  compound  emissions,  as  a 
surrogate  for  all  metal  HAP's,  from  each 
hood  or  building  control  device  are 
limited  to  2.0  mg/dscm  (0.00087  gr/ 
dscf). 

Refining  kettle  enclosure  hoods  must 
have  a  minimum  air  velocity  into  all 
hood  openings  (i.e.,  face  velocity)  of  75 
meters  per  minute  (m/min;  250  feet  per 
minute  (fpm)),  and  the  enclosure  hoods 
over  drying  kiln  transition  pieces  must 
have  a  minimum  face  velocity  of  110  m/ 
min  (350  fpm).  All  other  process 
fugitive  emission  sources  (charging 
points,  lead  and  slag  taps,  and 
agglomerating  furnaces)  with  an 
enclosure  hood  must  have  a  minimum 
face  velocity  of  90  m/min  (300  fpm).  If 
a  ventilated  building  is  used  to  control 
process  fugitive  sources,  then  it  must 
have  a  minimum  air  velocity  into  the 
building  through  all  openings  of  75  m/ 
min  (250  fpm). 

Table  3  in  the  attached  regulatory  text 
summarizes  the  requirements  for 
process  fugitive  emission  sources. 

3.  Fugitive  Dust  Sources 

Fugitive  dust  emissions  must  be 
controlled  by  the  measures  specified  in 
a  standard  operating  procedures  (SOP) 
manual.  The  SOP  must  be  developed  by 
the  owner  or  operator  of  each  smelter 
and  submitted  to  the  Administrator  for 
approval.  The  SOP  must  describe  the 
measures  that  will  be  used  to  control 
fugitive  dust  emissions  from  plant 
roadways;  the  battery  breaking  area;  the 
furnace,  refining,  and  casting  areas;  and 
the  materials  storage  and  handling 
areas.  Acceptable  control  measures 
include  either  a  total  enclosure  of  the 
fugitive  dust  source  and  ventilation  of 
the  enclosure  to  a  control  device,  or  a 
combination  of  partial  enclosures,  wet 
suppression,  and  pavement  cleaning. 
Lead  compound  emissions,  as  a 
surrogate  for  all  metal  HAP's,  from 
enclosure  control  devices  must  be 
limited  to  2.0  mg/dscm  (0.00087  gr/ 
dscf). 

4.  Compliance  Dates 

Compliance  for  existing  sources  must 
be  achieved  no  later  than  June  23,  1997, 
or  upon  startup  for  new  or  reconstructed 
sources. 

5.  Compliance  Test  Methods 

Compliance  with  the  emission  limits 
for  lead  compounds  shall  be  determined 
according  to  EPA  Reference  Method  12 
(40  CFR  part  60,  appendix  A). 
Compliance  with  the  THC  emission 
limits  shall  be  determined  according  to 
EPA  Reference  Method  25A  (40  CFR 
part  60,  appendix  A).  Concentrations  of 
THC  shall  be  reported  in  ppmv,  as 


propane,  corrected  to  4  percent  CO2  to 
correct  for  dilution.  Sampling  point 
locations  shall  be  determined  according 
to  EPA  Reference  Method  1 .  and  stack 
gas  conditions  shall  be  determined,  as 
appropriate,  according  to  EPA  Reference 
Methods  2,  3.  3B,  and  4  (40  CFR  part  60, 
appendix  A). 

6.  Monitoring  Requirements 

The  rule  requires  an  initial  lead 
compound  emission  test  to  demonstrate 
comphance  with  the  lead  compound 
emission  standards.  All  owners  and 
operators  must  also  prepare  SOP 
manuals  for  the  systematic  inspection 
and  maintenance  of  all  baghouses.  Each 
manual  shall  also  include  provisions  for 
the  diagnosis  of  problems  and  a 
corrective  action  plan.  In  addition,  all 
baghouses  are  required  to  have  bag  leak 
detection  systems  with  alarms  to 
indicate  bag  leaks  or  other  causes  of 
increased  emissions.  Plans  for  corrective 
action  must  prescribe  procedures  to  be 
followed  whenever  an  alarm  is 
triggered. 

Compliance  with  the  THC  emission 
standards  (except  that  for  blast  furnace 
charging)  will  require  monitoring  either 
afterburner  or  incinerator  temperature 
or  THC  concentration.  Only  an  initial 
compliance  test  is  required  for  blast 
furnace  charging. 

7.  Notification  Requirements 

The  owner  or  operator  will  be 
required  to  comply  with  the  notification 
requirements  in  the  General  Provisions 
to  part  63  (40  CFR  part  60,  subpart  A). 
In  addition,  owners  and  operators  will 
be  required  to  submit  the  fugitive  dust 
control  SOP  and  the  baghouse  SOP  to 
the  Administrator  for  review  and 
approval. 

8.  Recordkeeping  and  Reporting 
Requirements 

Owners  and  operators  will  be 
required  to  comply  with  the 
recordkeeping  and  reporting 
requirements  in  the  General  Provisions 
to  part  63  (40  CFR  part  63,  subpart  A). 
In  addition,  the  owners  and  op)erators 
will  be  required  to  maintain  records 
demonstrating  that  they  have 
implemented  the  requirements  of  the 
fugitive  dust  control  SOP  and  the 
baghouse  SOP,  including  records  of  all 
bag  leak  detection  system  alarms  and 
corrective  actions. 

B.  Summary  of  Major  Changes  Made 
Since  Proposal 

Based  on  public  comments  received 
in  response  to  both  the  initial  notice  of 
proposal  and  the  supplemental  notice, 
and  other  data  received  since  proposal, 
the  EPA  has  made  several  changes  to  the 
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proposed  rule.  The  BID  referred  to  in 
the  ADDRESSES  section  of  this  preamble 
contains  a  complete  explanation  of  the 
EPA's  reasons  for  making  each  of  these 
changes.  A  summary  of  the  major 
changes  is  presented  below. 

1.  Applicability 

The  applicability  of  the  rule  was 
clarified  by  adding  a  statement  that  the 
rule  does  not  apply  to  primary  lead 
smelters,  lead  refiners,  and  lead 
remelters. 

2.  Standards  for  Process  Sources 

The  THC  emission  limits  for  blast 
furnaces  collocated  with  reverberatory 
furnaces  were  revised  to  account  for 
periods  when  the  reverberatory  furnace 
is  not  operating. 

When  the  reverberatory  furnace  is  not 
operating,  these  blast  furnaces  will  be 
allowed  to  meet  the  same  THC  limits  as 
new  and  existing  blast  furnaces  located 
at  blast-furnace-only  smelters  (70  ppmv 
and  360  ppmv,  respectively).  The 
proposed  standards  required  that 
reverberatory/blast  furnace  facilities 
meet  a  THC  emission  limit  of  20  ppmv 
at  all  times.  The  proposed  HCI/CI2 
emission  standards  (and  associated 
testing  and  monitoring  requirements) 
are  not  being  promulgated. 

3.  Standards  for  Process  Fugitive 
Sources 

The  ventilation  requirements  for 
hoods  have  been  modified;  the 
volumetric  fiow  rate  requirement  for 
refining  kettle  hoods  has  been 
withdrawn  and  the  face  velocity 
requirements  for  furnace  charging  and 
tapping  have  been  lowered  from  110  m/ 
min  (350  fpm)  to  90  m/min  (300  fpm). 
A  provision  has  been  added  that  will 
allow  owners  and  operators  to  control 
process  fugitive  emission  sources  by 
enclosing  them  in  a  building  that  is 
ventilated  to  a  control  device,  rather 
than  having  to  comply  with  the 
enclosure  hood  and  face  velocity 
requirements  at  each  emission  source. 

4.  Test  Methods  and  Schedule 

The  annual  lead  test  has  been 
withdrawn  for  all  sources;  only  an 
initial  lead  test  is  now  required. 
Velometers  (anemometers)  have  been 
added  as  an  alternate  method  for 
determining  face  velocities  for  process 
fugitive  hoods  and  building  doorways. 

5.  Monitoring  Requirements 

The  proposed  rule  would  have 
required  a  continuous  opacity  monitor 
(COM)  and  a  site-specific  opacity  limit 
for  monitoring  lead  compound 
emissions  from  process  sources.  These 
requirements  have  been  withdrawn. 


Rather  than  install  and  operate  a  COM, 
each  owner  or  operator  must  now 
prepare  a  baghouse  SOP  manual  that 
includes  an  inspection  and  maintenance 
procedure  and  a  corrective  action  plan 
for  all  process,  process  fugitive,  and 
fugitive  dust  baghouses.  Each  baghouse 
must  also  be  fitted  with  a  bag  leak 
detection  system  with  an  alarm  to 
monitor  baghouse  performance.  An 
alarm  signal  by  itself  is  not  considered 
to  be  a  violation  of  the  lead  compound 
emission  limit.  To  maintain  compliance, 
the  owner  or  operator  must  follow  the 
inspection  and  maintenance  procedure 
and  comply  with  the  requirements  of 
the  corrective  action  plan  whenever  an 
alarm  is  activated. 

There  has  been  no  change  to  the 
organic  HAP  monitoring  requirements. 
The  proposed  HCI/CI2  monitoring 
requirements  have  been  withdrawn. 

6.  Recordkeeping  and  Reporting 
Requirements 

The  recordkeeping  and  reporting 
requirements  have  been  revised  so  they 
are  consistent  with  the  baghouse  SOP 
manual  in  the  revised  monitoring 
requirements.  Owners  and  operators 
also  will  be  required  to  record  the  date 
and  time  of  all  bag  leak  detection  system 
alarm  signals,  their  cause,  the  corrective 
action  teiken,  and  the  timing  for  such 
action. 

The  requirements  for  THC 
recordkeeping  and  reporting  have  been 
clarified  so  that  only  the  3-hour 
averages  that  are  not  in  compliance  with 
the  allowable  afterburner  or  incinerator 
temperature,  or  THC  concentration  must 
be  reported,  rather  than  all  3-hour 
averages  for  the  entire  reporting  period. 
The  recordkeeping  and  reporting 
requirements  associated  with  the  HCl/ 
CI2  emission  standards  have  been 
withdrawn.  Finally,  the  reporting 
frequency  has  been  changed  to  be 
consistent  with  the  requirements  under 
§63.10  of  the  General  Provisions. 

C.  Summary  of  Environmental,  Health, 
Cost,  and  Economic  Impacts 

The  final  standards  will  reduce  total 
nationwide  emissions  of  both  metal 
HAP's  and  organic  HAP's  from 
secondary  lead  smelters  by  1,283 
megagrams  per  year  (Mg/yr)  (1,411  tons/ 
yr).  These  reductions  include  53  Mg/yr 
(58  tons/yr)  of  metal  HAP's  and  1,230 
Mg/yr  (1,353  tons/yr)  of  organic  HAP's. 
No  reductions  in  HCI/CI2  emissions  are 
expected  as  a  direct  consequence  of  the 
final  rule  because  of  the  deletion  of  HCl/ 
CI2  emission  standards  since  proposal. 
However,  emissions  of  HCI/CI2  are 
expected  to  be  essentially  eliminated  in 
any  case  because  of  the  elimination  of 
polyvinyl  chloride  (PVC)  plastic  as  a 


separator  material  in  batteries.  The 
rationale  for  not  promulgating  HCI/CI2 
emission  standards  is  explained  in 
section  rV{B)  of  this  preamble. 

These  emission  reductions  will  have 
a  positive  effect  on  public  health.  Metal 
HAP  emissions  from  secondary  lead 
smelting  include  lead  compounds  and 
arsenic  compounds,  among  others. 
Populations  around  secondary  lead 
smelters  can  be  exposed  to  metal  HAP's 
through  inhalation  or  through  ingestion 
of  metal  HAP's  that  have  settled  on  the 
soil  in  the  vicinity  of  the  smelter. 
Exposure  to  lead  compounds  occurs 
through  inhalation  or  ingestion,  but  the 
effects  are  the  same  regardless  of  the 
route  of  exposure.  Chronic  exposure  to 
lead  compounds  results  in  adverse 
effects  on  the  blood,  central  nervous 
system,  blood  pressure,  kidneys,  and 
vitamin  D  metabolism.  Children  are 
particularly  sensitive  and  exposure  can 
also  result  in  reduced  cognitive 
development  and  reduced  growth. 
Adverse  effects  on  human  reproduction 
have  also  been  reported.  Lead 
compounds  can  be  persistent  in  the 
environment  and  have  the  potential  to 
accumulate  in  food  chains. 

Chronic  inhalation  exposure  to 
arsenic  compounds  is  strongly 
associated  with  lung  cancer  and  is 
associated  with  irritation  of  the  skin  and 
mucous  membranes  (dermatitis, 
conjunctivitis,  pharyngitis,  and  rhinitis). 
Chronic  oral  exposure  has  resulted  in 
gastrointestinal  effects,  anemia, 
peripheral  nerve  damage,  skin  lesions, 
and  liver  or  kidney  damage  and  is 
linked  to  skin,  bladder,  liver,  and  lung 
cancer. 

Organic  HAP  emissions  from 
secondary  lead  smelting  include  1,3- 
butadiene,  among  other  organic 
compounds.  The  effects  of  chronic 
exposure  to  1,3-butadiene  include 
increased  cardiovascular  disease. 
Animal  studies  of  chronic  exposure  to 
1,3-butadiene  indicate  effects  on 
respiratory  and  cardiovascular  systems 
and  the  liver,  as  well  as  developmental 
and  reproductive  effects.  Animal  studies 
have  also  reported  tumors  from 
inhalation  exposure  to  1,3-butadiene 
and  the  EPA  has  classified  1,3- 
butadiene  as  a  probable  human 
carcinogen. 

In  addition  to  the  reductions  in  HAP 
air  emissions  achieved,  the  final 
standards  will  also  achieve  reductions 
in  nationwide  emissions  of  two  criteria 
pollutants,  carbon  monoxide  and 
particulate  matter.  Compliance  with  the 
final  standards  will  reduce  emissions  of 
particulate  matter  by  135  Mg/yr  (149 
tons/yr)  and  those  of  carbon  monoxide 
by  80.000  Mg/yr  (88,000  tons/yr). 


No  significant  adverse  secondary  air, 
water,  or  solid  waste  impacts  are 
anticipated  from  these  standards.  The 
national  annual  energy  usage  due  to  the 
installation  of  the  required  control 
devices  is  expected  to  be  5.0  million 
cubic  meters  per  year  (180  million  cubic 
feet  peryear)  of  natural  gas  to  operate 
afterburners  on  blast  furnaces  and 
reverberatory/blast  furnace  smelters. 
The  natural  gas  consumption  estimated 
at  proposal  was  3.7  million  cubic  meters 
(130  million  cubic  feet  per  year).  The 
increase  since  proposal  is  due  to  a 
revised  analysis  of  the  control 
equipment  and  amount  of  natural  gas 
needed  to  perform  gas  stream  blending 
to  control  organic  HAP  emissions  from 
reverberatory/blast  furnace  smelters.  No 
other  notable  energy  impacts  are 
expected. 

The  implementation  of  this  regulation 
is  expected  to  result  in  a  national 
annual  cost  of  $2.8  million.  This 
includes  an  annualized  cost  from 
installation  of  control  devices  of  $1.86 
million  and  total  monitoring,  reporting, 
and  recordkeeping  costs  of  $0.93 
million.  At  proposal,  the  estimated 
national  costs  were  $2.6  million  per 
year.  The  annualized  control  costs  were 
estimated  to  be  $890,000  and  the  annual 
costs  for  monitoring,  recordkeeping,  and 
reporting  were  $1.7  million.  The 
annualized  control  costs  have  increased 
since  proposal  because  the  cost  estimate 
to  control  organic  HAP  emissions  from 
reverberatory/blast  furnace  smelters  was 
revised  in  response  to  public  comments. 
The  annual  monitoring,  recordkeeping, 
and  reporting  costs  have  decreased 
since  proposal  because  the  HCI/CI2 
monitoring  requirements  have  been 
withdrawrn  and  the  final  metal  HAP 
monitoring  requirements  involve  fewer 
emission  tests  and  less  expensive 
monitoring  devices  than  at  proposal. 

The  economic  impact  analysis  done  at 
proposal  showed  that  the  economic 
impacts  from  the  proposed  standard 
would  be  insignificant.  The  economic 
impact  analysis  was  not  revised  for 
promulgation  because  the  relatively 
small  increase  in  costs  is  not  expected 
to  have  any  effect  on  the  conclusions  of 
the  economic  impact  analysis. 

III.  Public  Participation 

On  November  17, 1992,  the  EPA 
presented  the  National  Air  Pollution 
Control  Techniques  Advisory 
Committee  with  an  overview  of  the 
EPA's  decision  to  regulate  surrogates  in 
place  of  regulating  individual  metal 
HAP's  and  organic  HAP's. 

Prior  to  proposal  of  the  standards, 
owTiers  and  operators  of  secondary  lead 
smelters  were  invited  by  the  EPA  to 
participate  in  a  meeting  to  discuss  the 


results  of  the  EPA's  secondary  lead 
smelter  testing  program  as  well  as  the 
standards  being  evaluated  for  proposal. 
This  meeting  was  held  on  October  5, 
1993.  The  comments  submitted 
following  this  meeting  were 
incorporated  into  the  proposed  rule. 

The  standards  were  proposed  and 
published  in  the  Federal  Register  on 
June  9,  1994  (59  FR  29750).  The 
preamble  to  the  proposed  standards 
discussed  the  availabifity  of  the  BID, 
which  described  the  technical  basis  and 
the  impacts  of  the  proposed  standards. 
Public  comments  were  solicited  at  the 
time  of  proposal. 

To  provide  interested  persons  the 
opportunity  for  oral  presentation  of 
data,  views,  or  arguments  concerning 
the  proposed  standards,  the  opportunity 
for  a  public  hearing  was  offered  at     • 
proposal;  however,  no  requests  for  a 
hearing  were  received.  The  public 
comment  period  was  from  June  9, 1994 
to  August  8, 1994.  Thirty-one  comment 
letters  were  received.  A  supplemental 
notice  was  published  on  April  19,  1995 
(60  FR  19556)  and  eight  comment  letters 
were  received.  The  comments  were 
carefully  considered  by  the 
Administrator  in  formulating  the  final 
rule. 

rV.  Significant  Comments  and 
Responses 

The  EPA  received  comment  letters  on 
the  proposed  standards  from  owmers 
and  operators  of  secondary  lead 
smelters  and  industry  trade 
associations,  States,  equipment  vendors, 
and  environmental  groups.  A  detailed 
discussion  of  all  the  comments  and  the 
EPA's  responses  can  be  found  in  the 
promulgation  BID,  which  is  referenced 
in  the  ADDRESSES  section  of  this 
preamble.  The  summary  of  comments 
and  responses  in  the  BED  serves  as  the 
basis  for  the  revisions  that  have  been 
made  to  the  standards  between  proposal 
and  promulgation.  Most  of  the  comment 
letters  contained  multiple  comments. 

Significant  comments  and  new 
information  were  received  on  four 
topics  since  proposal:  the  area  source 
finding,  the  standards  for  process 
sources  (especially  those  proposed  for 
HCI/CI2  emissions),  the  monitoring 
requirements  for  metal  HAP's,  and  the 
exemption  from  the  Resource 
Conservation  and  Recovery  Act  (RCRA) 
boiler  and  industrial  furnace  (BIF) 
emission  standards.  These  comments 
and  the  EPA's  responses  are 
summarized  in  this  preamble. 

A.  Adverse  Health  Effects  Finding  for 
Area  Sources 

Six  commenters  agreed  with  the 
EPA's  finding  that  smelters  that  are  area 


sources  (i.e.,  those  with  emissions  of 
less  than  10  tons  per  year  of  any  one 
HAP  or  25  tons  per  year  of  a 
combination  of  HAP's)  should  be  listed 
as  sources  subject  to  section  112 
standards  and  should  be  subject  to  the 
same  regulations  as  smelters  that  are 
major  sources.  Seven  commenters 
disagreed  with  the  EPA's  decision  to 
regulate  area  sources;  three  of  the  seven 
argued  that  the  risks  are  insufficient  to 
warrant  regulation  imder  MACT 
standards.  After  considering  all 
comments  on  the  subject,  the  EPA 
continues  to  beUeve  that  area  sources 
should  be  regulated  under  MACT 
standards  and  is,  therefore,  maintaining 
its  decision  to  regulate  secondary  lead 
smelters  that  are  area  sources  under  this 
final  action. 

The  decision  to  list  area  source 
smelters  to  regulate  them  under  the 
same  standards  as  major  source  smelters 
is  based  on  the  cancer  risks  from 
secondary  lead  smelter  emissions  and 
noncancer  health  risks  posed  by  lead 
compound  emissions.  The  estimated 
annual  cancer  incidence  Is  0.1  cases  for 
all  seven  smelters  predicted  to  be  area 
sources.  This  cancer  incidence  is  due 
primarily  to  exposure  to  1,3-butadiene 
and  arsenic.  The  maximum  exposed 
individual  has  a  cancer  risk  of  1  in 
1,000  and  560,000  individuals  are 
estimated  to  be  exposed  to  a  risk  greater 
than  1  in  1  million. 

Section  112(c)(3)  of  the  Act  does  not 
offer  a  "bright  line"  test  for  the  EPA  to 
use  in  making  an  area  source  finding. 
Instead,  the  EPA  believes  that  it  has 
discretion  to  consider  a  range  of  health 
effects  endpoints  and  exposure  criteria 
in  making  the  requisite  finding  of  a 
threat  of  adverse  effects  to  health  or  the 
environment.  In  making  area  source 
listing  determinations,  the  EPA  strives 
to  provide  maximum  feasible  protection 
against  risks  to  health  from  HAP's  by: 

(1)  Protecting  the  greatest  number  of 
persons  possible  to  an  individual 
lifetime  cancer  risk  level  of  no  higher 
than  approximately  1  in  1  miUion  and 

(2)  limiting  to  no  more  than  1  in  10,000 
the  estimated  cancer  risk  to  the 
hypothetical  maximum  exposed 
individual.  The  estimated  cancer  risks 
presented  by  area  source  smelters  are 
consistent  with  those  supporting  similar 
EPA  decisions  to  regulate  other 
categories  of  area  sources  and  with  the 
EPA's  strategy  to  implement  section  112 
(57  FR  31576,  July  16,  1992). 

Exposure  to  lead  compounds  is  also  a 
concern.  It  is  estimated  that  250 
individuals  in  the  vicinity  of  area  source 
smelters  are  exposed  to  ambient  lead 
levels  above  the  national  ambient  air 
quality  standard  (NAAQS)  for  lead  of 
1.5  micrograms  per  cubic  meter  (\i%/m^). 


32592  Federal  Register  /  Vol.  60,  No.  121  /  Friday,  June  23,  1995  /  Rules  and  Regulations 


Federal  Register  /  Vol.  60.  No.  121  /  Friday,  June  23.  1995  /  Rules  and  Regulations  32593 


Emissions  that  result  in  ambient  lead 
concentrations  below  the  NAAQS  are 
also  troubling.  Ambient  lead  levels, 
particularly  in  urban  areas,  may  already 
represent  a  substantial  portion  of  the 
lead  NAAQS  (56  PR  7167.  February  21, 
1991;  52  PR  16994,  May  6. 1987) 
(existing  substantial  ambient 
concentrations  of  lead  justify  lowering 
permissible  air  emissions  for  lead  from 
boilers  and  industrial  furnaces  burning 
hazardous  waste).  Estimates  indicate 
that  300  individuals  may  be  exposed  to 
ambient  lead  levels  above  1.0  jijg/m' 
(two-thirds  the  current  NAAQS)  and 
1500  individuals  may  be  exposed  to 
levels  above  0.5  >ig/m'  (one-third  the 
current  NAAQS)  due  to  the  area  source 
smelters.  Finally,  recent  scientific 
information  suggests  that  lead  blood 
levels  in  children  lower  than  previously 
thought  may  cause  adverse  health 
effects  (56  FR  7167,  February  21, 1991; 
56  FR  26469.  June  7, 1991)  (establishing 
standards  for  lead  in  drinking  water). 

Lead  is  also  persistent  in  the 
environment  and  individuals, 
particularly  children,  can  be  exposed 
through  pathways  other  than  inhalation. 
The  sites  of  two  former  smelters  have 
required  Federal  cleanup  action  under 
the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act,  also  known  as  "Superfund."  Both 
sites  were  contaminated  by  lead 
deposition  onto  surrounding  soil. 
Deposition  at  these  sites  was  caused  by 
the  same  types  of  air  emission  sources 
that  will  be  regulated  by  this  rule. 

In  short,  the  EPA  finds  that  secondary 
lead  smelter  area  sources  pose  potential 
adverse  human  health  and 
environmental  threats  that  justify  listing 
under  section  112(c)(3).  The  Agency 
further  finds  that  MACT  standards  are 
the  most  appropriate  for  these  sources. 

The  EPA  considers  the  cost  impacts  of 
the  final  rule,  including  the  regulation 
of  area  source  smelters  by  MACT 
standards,  to  be  reasonable.  The 
pollutants  being  regulated  are  especially 
toxic,  warranting  heightened  control. 
(of.  S.  Rept.  228, 101st  Cong.,  1st  sess., 
173.)  The  overall  cost-effectiveness  of 
the  rule  will  be  about  $1,400  per  Mg 
($1,300  per  ton)  of  HAP  reduced.  The 
EPA's  decision  to  regulate  both  major 
and  area  sources  by  the  same  standards 
also  eliminates  the  potential  for  adverse 
effects  on  competition  within  the 

industry. 

Finally,  the  EPA  believes  that 
regulating  all  smelters  under  the  same 
regulations  is  consistent  with  the 
Agency's  responsibilities  for  achieving 
environmental  justice  under  Executive 
Order  (E.O.)  No.  12898.  Historically, 
some  secondary  lead  smelters  have  had 
adverse  impacts  on  communities  that 


are  disproportionately  represented  by 
minority  and  lower  income  populations. 
Some  area  source  smelters  are  currently 
located  in  communities  that  are 
disproportionately  represented  by 
minority  and  lower  income  populations. 
Therefore,  the  EPA  believes  that 
regulating  all  smelters  under  MACT 
standards  addresses  the  objectives  of 
E.O.  12898. 

B.  Hydrogen  Chloride/Chlorine 
Emission  Standards 

The  proposed  rule  contained  emission 
standards  and  monitoring  requirements 
to  control  HCl  and  CI2  emissions  &om 
all  furnace  types.  Hydrogen  chloride 
and  CI2  are  formed  from  the  combustion 
of  PVC  plastic  separators  that  are  found 
in  some  used  lead-acid  batteries.  The 
only  significant  source  of  HCI/CI2 
emissions  is  from  feedstock  materials 
containing  PVC.  At  proposal,  the  EPA 
believed  that  many  used  lead-acid 
batteries  contained  PVC  separators. 
Based  on  the  results  of  tests  at  several 
smelters,  the  EPA  predicted  at  proposal 
that  the  addition  of  soda  ash  or 
limestone  fluxing  agents  to  the  feed 
material  could  achieve  the  same  level  of 
HCI/CI2  control  as  an  acid  gas  scrubber, 
but  at  a  much  lower  cost.  The  proposed 
emission  standards  and  monitoring 
requirements  and  the  estimated  cost 
impacts  were  based  on  the  use  of 
fluxing  agents. 

Several  comments  were  received 
stating  that  the  feasibility  of  fluxing  as 
a  control  may  be  overstated  and 
scrubbers  may  be  necessary  in  many 
cases.  Several  commenters  also  asserted 
that  the  proposed  HCI/CI2  emission 
standards  are  not  needed  because  PVC 
is  no  longer  used  as  a  separator  material. 
Information  obtained  by  the  EPA  since 
proposal  confirms  that  PVC  is  no  longer 
used  as  a  separator  material  and  the 
proportion  of  spent  batteries  with  PVC 
is  expected  to  decline  as  these  batteries 
are  removed  from  service  and  recycled 
(Docket  Item  IV-D-34).  In  1990,  about  1 
percent  of  scrap  batteries  processed  at 
lead  smelters  contained  PVC  separators. 
In  1994,  less  than  Oil  percent  of  scrap 
batteries  contain  PVC.  The  EPA  predicts 
that  by  the  time  existing  smelters  must 
demonstrate  compliance  with  these 
standards  in  1997,  batteries  containing 
PVC  will  only  be  present  in  the  scrap 
battery  inventory  in  trace  amounts, 
resulting,  at  most,  in  only  trivial 
amounts  of  HCl  or  CI2  air  emissions. 

Data  provided  to  the  EPA  since 
proposal  also  indicates  that  the  EPA 
may  have  overstated  the  feasibility  of 
fluxing  as  a  control  option.  At  the  blast 
furnace  tested  by  the  EPA,  powdered 
fluxing  agents  were  mixed  with  Que 
dust  in  a  briquetting  machine  and  the 


briquettes  were  then  charged  to  the 
furnace.  This  smelter  is  the  only  facility 
handling  flux  and  flue  dust  in  this 
manner.  After  proposal,  the  operators  of 
a  blast-fumace-only  smelter  that 
recycled  agglomerated  flue  dust 
sponsored  an  HCl  testing  program  in 
which  additional  flux  was  added  to  the 
furnace  separately  in  the  form  of 
crushed  limestone.  The  test  results 
obtained  show  that  additional  fluxing  in 
this  manner  achieved  no  incremental 
reduction  in  HCl  emissions.  A 
reevaluation  of  the  fluxing  issue 
suggests  that  flux  material  must  be 
mixed  with  the  flue  dust,  for  example 
through  briquetting.  to  achieve  effective 
HCI/CI2  control.  Mixing  powdered  flux 
and  the  flue  dust  is  necessary  to  achieve 
a  close  physical  association  to  promote 
the  chemical  reactions  that  prevent  HCl 
and  CI2  emissions. 

If  HCiyCh  control  were  still  required 
by  the  rule,  those  smelters  that  do  not 
currently  operate  a  scrubber  or  combine 
flue  dust  with  flux  before  charging  them 
to  the  furnace  would  need  to  install  and 
operate  a  scrubber  or  reconfigure  the 
flue  dust  handling  and  flux  delivery 
system.  The  cost  impacts  of  the 
proposed  HCI/CI2  emission  standards, 
therefore,  would  be  substantially  greater 
than  those  estimated  at  proposal. 
However,  as  noted  above,  the  EPA 
predicts  that  secondary  lead  smelters 
will  no  longer  be  sources  of  HCl  or  CI2 
emissions  when  the  rule  takes  effect. 
For  that  reason,  the  EPA  is  withdrawing 
the  proposed  HCI/CI2  emission 
standards  and  associated  monitoring 
requirements. 

Six  commenters  agreed  with  the 
EPA's  decision  to  withdraw  the  HCI/CI2 
emission  standards  and  associated 
monitoring  requirements  for  this  rule. 
Two  commenters  disagreed  with  EPA's 
decision  to  withdraw  the  HCI/CI2 
emission  standards.  One  argued  that 
lead-contaminated  personal  protective 
equipment  (PPE)  that  is  disposed  of  in 
the  smelting  furnaces  could  be  a  source 
of  PVC  in  addition  to  battery  separators. 
The  other  commenter  argued  for 
temporary  HCI/CI2  emission  standards 
for  a  minimum  of  3  to  5  years  to  confirm 
that  HCI/CI2  emissions  have  been 
reduced. 

Data  provided  by  a  smelter  operator 
indicate  that  less  than  one  ton  per  year 
of  lead-contaminated  PPE  is  disposed  of 
in  the  smelting  furnace  of  a  large 
smelter.  Only  a  fraction  of  PPE  is  PVC 
and  only  a  fraction  of  PVC  is  chlorine 
(Docket  Item  IV-D-47).  Therefore,  the 
potential  HCI/CI2  emissions  attributed 
to  PPE  disposal  is  minimal.  A  worse 
case  estimate  of  HCI/CI2  emissions  due 
to  PPE  disposal  indicates  maximum 


emissions  on  the  order  of  a  few  hundred 
pounds  per  year. 

In  regard  to  the  issuance  of  temporary 
standards,  pending  confirmation  that 
HCI/CI2  emissions  have  been  reduced, 
the  EPA  acknowledges  that  such  an 
action  would  be  prudent  if  the  predicted 
decline  in  PVC  was  uncertain.  However, 
the  EPA  is  reasonably  confident  that  the 
predicted  decline  in  PVC  separators  in 
secondary  lead  smelter  feedstock  will 
continue  and  PVC  will  be  present  in 
only  trace  quantities  by  the  1997 
effective  date  of  this  rule.  Therefore,  it 
is  EPA's  judgement  that  a  temporary 
HCI/CI2  emission  standard  is 
unnecessary. 

After  considering  all  comments,  the 
EPA  believes  the  HCI/CI2  emission 
standards  and  associated  monitoring 
requirements  should  be  deleted- from  the 
rule. 

C.  Metal  Hazardous  Air  Pollutant 
Monitoring  Requirements 

The  proposed  rule  would  have 
required  each  smelter  to  install  and 
operate  a  COM  and  establish  a  site- 
specific  opacity  limit  during  the  initial 
lead  compound  compliance  test  for 
process  sources.  Exceeding  this  opacity 
limit  would  have  constituted  a  violation 
of  the  lead  compound  emission 
standard.  For  process  fugitive  and 
fugitive  dust  sources,  the  proposed  rule 
required  an  annual  lead  test  and  a 
baghouse  inspection  and  maintenance 
plan. 

The  EPA  received  many  comments 
that  presented  technical  arguments 
against  the  proposed  metal  HAP 
monitoring  requirements.  Several 
commenters  argued  that  there  is  a  poor 
correlation  among  lead,  particulate 
matter,  and  opacity  at  low  grain 
loadings.  Therefore,  the  argument  goes, 
opacity  cannot  be  used  as  a  reliable 
surrogate  to  indicate  compliance  with  a 
numerical  lead  emission  limit.  Other 
commenters  recommended  that  other 
technologies  are  more  reliable,  accurate, 
and  cost  effective  than  COM's  for 
detecting  broken  bags  in  baghouses, 
particularly  bag  leak  detection  systems 
using  triboelectric  or  light  scattering 
effects. 

Based  on  these  comments  and 
additional  information  collected  from 
monitoring  equipment  vendors  since 
proposal,  the  EPA  has  revised  the  metal 
HAP  monitoring  requirements.  The  final 
monitoring  provisions  require  an  SOP 
for  baghouse  inspection  and 
maintenance  that  includes  a  bag  leak 
detection  system  with  an  alarm  and  a 
corrective  action  plan  for  responding  to 
alarms.  The  same  monitoring 
requirements  will  apply  to  all  metal 
HAP  emission  sources  that  are 


controlled  by  baghouses  (i.e.,  process, 
process  fugitive,  and  fugitive  dust 
sources). 

The  bag  leak  detection  system  must  be 
fully  operational  prior  to  the  initial  lead 
compliance  test.  However,  the  detection 
system  will  not  be  used  to  monitor 
compliance  with  the  numerical  lead 
emission  limit;  it  will  be  used  to 
monitor  baghouse  performance  and 
operating  conditions  to  indicate 
baghouse  failures. 

The  EPA  agrees  that  COM's  cannot  be 
used  to  monitor  compliance  with  a 
numerical  lead  compound  emission 
limit  applicable  to  secondary  lead 
smelting.  Instead,  the  EPA  has 
determined  that  compliance  can  be 
demonstrated  and  ensiu^d  through 
well-specified  operation  and 
maintenance  procedures  as  delineated 
in  this  final  rule. 

D.  Exemption  From  Resource 
Conservation  and  Recovery  Act  Boiler 
and  Industrial  Furnace  Emission 
Standards 

The  EPA  proposed  to  continue  the 
exemption  (40  CFR  266.100(c))  for 
RCRA  regulation  of  air  emissions  from 
secondary  lead  smelters  burning 
hazardous  wastes  solely  for  metal 
recovery.  All  commenters  agreed  that 
this  is  an  appropriate  approach.  As  the 
EPA  stated  at  proposal,  thi-^  exemption 
is  temporary  and  permanent  resolution 
can  be  made  at  the  time  of  the  section 
112(0  residual  risk  determination. 

V.  Administrative  Requirements 

A.  Docket 

The  docket  is  an  organized  and 
complete  file  of  all  the  information 
considered  by  the  EPA  in  the 
development  of  this  rulemaking.  The 
docket  is  a  dynamic  file,  since  material 
is  added  throughout  the  rulemaking 
development.  The  docket  system  is 
intended  to  allow  members  of  the  public 
and  affected  industries  to  readily 
identify  and  locate  documents  so  that 
they  can  effectively  participate  in  the  • 
rulemaking  process.  Along  with  the 
BID'S  and  preambles  to  the  proposed 
and  promulgated  standards,  the 
contents  of  the  docket  will  serve  as  the 
official  record  in  case  of  judicial  review 
(section  307(d)(7)(A)  of  the  Act). 

B.  Executive  Order  12866 

The  Agency  must  determine  whether 
a  regulatory  action  is  "significant"  and 
therefore  subject  to  0MB  review  and  the 
requirements  of  the  E.O.  12866,  (58  FR 
51735,  October  4, 1993).  The  Executive 
Order  defines  "significant  regulatory 
action"  as  one  that  is  likely  to  result  in 
a  rule  that  may: 


(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs,  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  pwlicy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

The  EPA  has  submitted  this  action  to 
OMB  for  review.  Changes  made  in 
response  to  OMB  suggestions  or 
recommendations  have  been 
documented  in  Docket  A-92-43  (see  the 
ADDRESSES  section  of  this  preamble). 

C.  Unfunded  Mandates  Act 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act")  requires 
that  the  Agency  prepare  a  budgetary 
impact  statement  before  promulgating  a 
rule  that  includes  a  Federal  mandate 
that  may  result  in  expenditure  by  State, 
local,  and  tribal  governments,  in 
aggregate,  or  by  the  private  sector,  of 
$100  million  or  more  in  any  1  year. 
Section  203  requires  the  Agency  to 
establish  a  plan  for  obtaining  input  from 
and  informing,  educating,  and  advising 
any  small  governments  that  may  be 
significantly  or  uniquely  affected  by  the 
rule. 

Under  section  205  of  the  Unfunded 
Mandates  Act,  the  Agency  must  identify 
and  consider  a  reasonable  number  of 
regulatory  alternatives  before 
promulgating  a  rule  for  which  a 
budgetary  impact  statement  must  be 
prepared.  The  Agency  must  select  from 
those  alternatives  the  least  costly,  most 
cost-effective,  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule,  unless  the  Agency  explains 
why  this  alternative  is  not  selected  or 
the  selection  of  this  ahemative  is 
inconsistent  with  law. 

Because  this  final  rule  is  estimated  to 
result  in  the  expenditure  by  State,  local, 
and  tribal  governments  or  the  private 
sector  of  significantly  less  than  $100 
million  in  any  1  year,  the  Agency  has 
not  prepared  a  budgetary'  impact 
statement  or  specifically  addressed  the 
selection  of  the  least  costly,  most  cost- 
effective,  or  least  burdensome 
alternative.  Because  small  governments 
will  not  be  significantly  or  uniquely 
affected  by  this  rule,  the  Agency  is  not 
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required  to  develop  a  plan  with  regard 
to  small  governments. 

D.  Paperwork  Reduction  Act 

Information  collection  requirements 
associated  with  this  regulation  (those 
included  in  40  CFR  part  63.  subpart  A 
and  subpart  X)  have  been  approved  by 
the  Office  of  Management  and  Budget 
(OMB)  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980.  44 
U.S.C.  3501  et  seq.,  and  have  been 
assigned  OMB  control  number  2060- 
0296.  An  Information  Collection 
Request  (ICR)  docimient  has  been 
prepared  by  the  EPA  (ICR  No.  1686.02) 
to  reflect  the  revised  information 
requirements  of  the  final  rule  and  has 
been  submitted  to  OMB  for  review.  A 
copy  may.  be  obtained  fi-om  Sandy 
Farmer,  Information  PoUcy  Branch.  401 
M  Street.  SW.  (2136).  Washington,  DC 
20460.  or  by  calling  (202)  260-2740. 

The  annual  industry  recordkeeping 
and  reporting  burden  and  costs  averaged 
over  the  first  3  years  for  secondary  lead 
smehers  are  11.300  hours  and  $452,000 
per  year.  This  collection  of  information 
is  estimated  to  have  an  aimual 
government  recordkeeping  and 
reporting  burden  averaging  1,600  hours 
over  the  first  3  years.  These  burden 
estimates  include  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  the  bvirden 
estimate  or  any  other  aspects  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden  to 
Chief.  Information  PoUcy  Branch  (EPA 
2136);  U.S.  Environmental  Protection 
Agency.  401  M  Street,  SW.,  Washington, 
DC  20460;  and  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget, 
Washington,  DC  20503,  marked 
"Attention:  Desk  Officer  for  the  EPA." 

E.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (or 
RFA,  Pubhc  Law  96-354.  September  19. 
1980)  requires  Federal  agencies  to  give 
special  consideration  to  the  impact  of 
regulation  on  small  businesses.  The 
RFA  specifies  that  a  regulatory 
flexibility  analysis  must  be  prepared  if 
a  screening  analysis  indicates  a 
regulation  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  For  this 
industry,  a  small  entity  is  defined  as  one 
with  500  or  fewer  employees.  A 
"substantial  number"  of  small  entities  is 
generally  considered  to  be  more  than  20 
percent  of  the  small  entities  in  the 
affected  industry. 


Regulatory  impacts  are  considered 
significant  if: 

(1)  Annual  compliance  costs  increase 
total  costs  of  production  by  more  than 

5  percent; 

(2)  Annual  compliance  costs  as  a 
percent  of  sales  are  at  least  20  percent 
higher  for  small  entities; 

(3)  Capital  cost  of  compUance 
represents  a  significant  portion  of 
capital  available  to  small  entities;  or 

(4)  The  requirements  of  the  regulation 
are  likely  to  result  in  closures  of  small 
entities. 

The  results  of  the  economic 
assessment  performed  at  proposal 
served  as  the  regulatory  flexibility 
analysis  and  indicated  that  the  rule  will 
have  an  economic  impact  on  small 
business  entities.  The  assessment  has 
not  been  updated  because  the  impacts 
on  the  small  entities  have  not  increased 
since  proposal.  However,  adverse 
economic  impacts  have  been  minimized 
to  the  greatest  extent  possible  in  this 
rulemaking,  and  those  that  remain  are 
unavoidable.  All  of  the  small  entities 
that  are  ciurently  operating  and  that  are 
impacted  are  major  sources  of  HAP's  for 
which  the  EPA  is  required  to  adopt 
MACT  standards.  Consequently,  the 
economic  impacts  cannot  be  minimized 
by  promulgating  less  stringent  standards 
based  on  generally  achievable  control 
technology  (GACT).  The  final  standards 
are  based  on  MACT  floor  controls,  and 
in  no  instance  did  the  EPA  establish 
standards  based  on  controls  more 
stringent  than  the  floor.  The  EPA  was 
also  able  to  identify  alternatives  to  add- 
on controls  (e.g.,  work  practice  controls) 
in  the  MACT  floors  that  offered 
equivalent  levels  of  control.  The  EPA 
has  minimized  the  impacts  associated 
with  monitoring  by  adopting  a  surrogate 
pollutant  approach  and  by  allowing  for 
alternative  monitoring  strategies  when 
available.  The  impacts  on  all  entities 
have  been  reduced  since  proposal  by 
withdrawing  the  HCI/CI2  emission 
standards  and  by  revising  the  metal 
HAP  monitoring  requirements.  Finally, 
the  EPA  has  minimized  the  impacts 
associated  with  recordkeeping  and 
reporting  by  promulgating  only  the 

mininuun  requirements  needed  to 

document  continuous  compliance  with 

the  emission  limits. 

List  of  Subjects 

40  CFR  Part  9 

Environmental  protection.  Reporting 
and  recordkeeping  requirements. 

40  CFR  Part  63 

,  Air  pollution  control.  Hazardous 
substances.  Incorporation  by  reference. 
Reporting  and  recordkeeping 
requirements,.  Secondary  lead  smelters. 


Dated:  May  31.  1995. 
Carol  M.  Browner, 

Administrator. 

For  the  rea-.ons  set  out  in  the 
preamble,  title  40.  chapter  I,  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  9— {AMENDED] 

1.  The  authority  citation  for  part  9 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  135  et  seq.,  136-136y; 
15  U.S.C.  2001.  2003.  2005,  2006,  2601-2671; 
21  U.S.C.  331j,  346a,  348;  31  U.S.C.  9701;  33 
U.S.C.  1251  et  seq..  1311, 1313d,  1314, 1321, 
1326, 1330, 1344, 1345  (d)  and  (e).  1361:  E.O. 
11735.  38  PR  21243,  3  CFR,  1971-1975 
Comp.  p.  973;  42  U.S.C.  241.  242b,  243,  246, 
300f.  300g,  300g-l,  300g-2,  300g-3,  300g-4, 
300g-5,  300g-6,  300J-1,  300J-2.  300H.  300j- 
4,  30OJ-9,  1857  et  seq.,  6901-6992k,  7401- 
7671q,  7542.  9601-9657,  11023,  11048. 

2.  Section  9.1  is  amended  by  adding 
a  new  entry  to  the  table  under  the 
indicated  heading  to  read  as  follows: 

§  9.1    OMB  approvals  under  the  Paperwork 
Reduction  Act 
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40  CFR  citation 


OMB  control  No. 


National  Emission  Standards  for  Hazardous 
Air  Pollutants  for  Source  Categories  ^ 


63.548-63.550 


2060-0296 


3  The  ICRs  referenced  in  this  section  of  ttie 
Table  encompass  the  applicatiJe  general  provi- 
sions contained  in  40  CFR  part  63,  sutjpart  A, 
which  are  not  independent  information  collec- 
tion requirements. 

PART  63— {AMENDED] 

1.  The  authority  citation  for  part  63 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

2.  Part  63  is  amended  by  adding 
subpart  X  to.read  as  follows: 

Subpart  X— National  Emission  Standards 
for  Hazardous  Air  Pollutants  From 
Secondary  Lead  Smelting 

Sec. 

63.541  Applicability. 

63.542  Definitions. 

63.543  Standards  for  process  sources. 

63.544  Standards  for  process  fugiUve 
sources. 

63.545  Standards  for  fugitive  dust  sources. 

63.546  Compliance  dates. 

63.547  Test  methods. 

63.548  Monitoring  requirements. 

63.549  Notification  requirements. 

63.550  Recordkeeping  and  reporting 
requirements. 


SUBPART  X— NATIONAL  EMISSION 
STANDARDS  FOR  HAZARDOUS  AIR 
POLLUTANTS  FROM  SECONDARY 
LEAD  SMELTING 

§63.541    Appiicabillty. 

(a)  The  provisions  of  this  subfwrt 
apply  to  the  following  affected  sources 
at  all  secondary  lead  smelters:  blast, 
reverberatory.  rotary,  and  electric 
smelting  furnaces;  refining  kettles; 
agglomerating  furnaces;  dryers;  process 
fugitive  sources;  and  fugitive  dust 
sources.  The  provisions  of  this  subpart 
do  not  apply  to  primary  lead  smelters, 
lead  refiners,  or  lead  remelters. 

(b)  Table  1  of  this  subpart  specifies 
the  provisions  of  subpart  A  that  apply 
and  those  that  do  not  apply  to  owners 
and  operators  of  secondary  lead 
smelters  subject  to  this  subpart. 

Table  1  .—General  Provisions 
Applicability  to  Subpart  X 


Applies 

Reference 

tosutv 
partX 

Comment 

63  1   

Yes. 
Yes. 

632  

63  3  

Yes. 
Yes. 
Yes. 

63  4  

63.5  

63.6  (a),  (b).  (c). 

Yes. 

(e),  (f).  (g).  (i) 

andO). 

63.6  (d)  and  (h) 

No. 

No  opacity  limits 
in  rule. 

63  7  

Yes. 
Yes. 
Yes. 

63  8  

63.9  (a),  (b).  (c). 

(d).  (e).  (g). 

(h)(1-3). 

(h)(5-6).  and 

(J). 
63.9  (f)  and 

No. 

No  opacity  or 

(h)(4). 

visible  emis- 
sion limits  in 
sut)part  X. 

63.10  

Yes. 

63.11  ...„ 

No. 

Flares  will  not 
be  used  to 
comply  with 
the  emission 
limits. 

63.12  to  63.15  .. 

Yes. 

§  63.542    Definitions. 

Terms  used  in  this  subpart  are 
defined  in  the  Act.  in  subpart  A  of  this 
part,  or  in  this  section  as  follows: 

Agglomerating  furnace  means  a 
furnace  used  to  melt  into  a  solid  mass 
flue  dust  that  is  collected  ft-om  a 
baghouse. 

Bag  leak  detection  system  means 
systems  that  include,  but  are  not  limited 
to.  devices  using  triboelectric.  light 
scattering,  and  other  effects  to  monitor 
relative  or  absolute  particulate  matter 
emissions. 


Battery  breaking  area  means  the  plant 
location  at  which  lead-acid  batteries  are 
broken,  crushed,  or  disassembled  and 
separated  into  components. 

Blast  furnace  means  a  smelting 
furnace  consisting  of  a  vertical  cylinder 
atop  a  crucible,  into  which  lead-bearing 
charge  materials  are  introduced  at  the 
top  of  the  furnace  and  combustion  air  is 
introduced  through  tuyeres  at  the 
bottom  of  the  cylinder,  and  that  uses 
coke  as  a  fuel  source  and  that  is 
operated  at  such  a  temperature  in  the 
combustion  zone  (greater  than  980  "C) 
that  lead  compounds  are  chemically 
reduced  to  elemental  lead  metal. 

Blast  furnace  charging  location  means 
the  physical  opening  through  which  raw 
materials  are  introduced  into  a  blast 
furnace. 

Dryer  means  a  chamber  that  is  heated 
and  that  is  used  to  remove  moisture 
from  lead-bearing  materials  before  they 
are  charged  to  a  smelting  furnace. 

Dryer  transition  piece  means  the 
junction  between  a  dryer  and  the  charge 
hopper  or  conveyor,  or  the  junction 
between  the  dryer  and  the  smelting 
furnace  feed  chute  or  hopper  located  at 
the  ends  of  the  dryer. 

Electric  furnace  means  a  smelting 
furnace  consisting  of  a  vessel  into  which 
reverberatory  furnace  slag  is  introduced 
and  that  uses  electrical  energy  to  heat 
the  reverberatory  furnace  slag  to  such  a 
temperature  (greater  than  980  "C)  that 
lead  compounds  are  reduced  to 
elemental  lead  metal. 

Enclosure  hood  means  a  hood  that 
covers  a  process  fugitive  emission 
source  on  the  top  and  on  all  sides,  with 
openings  only  for  access  to  introduce  or 
remove  materials  to  or  from  the  source 
and  through  which  an  induced  flow  of 
air  is  ventilated. 

Fugitive  dust  source  means  a 
stationary  source  of  hazardous  air 
pollutant  emissions  at  a  secondary  lead 
smelter  that  is  not  associated  with  a 
specific  process  or  process  fugitive  vent 
or  stack.  Fugitive  dust  sources  include, 
but  are  not  limited  to.  roadways,  storage 
piles,  materials  handling  transfer  points, 
materials  transport  areas,  storage  areas, 
process  areas,  and  buildings. 

Furnace  and  refining/casting  area 
means  any  area  of  a  secondary  lead 
smelter  in  which: 

(1)  Smelting  furnaces  are  located;  or 

(2)  Refining  operations  occur;  or 

(3)  Casting  operations  occur. 
Materials  storage  and  handling  area 

means  any  area  of  a  secondary  lead 
smelter  in  which  lead-bearing  materials 
(including,  but  not  limited  to,  broken 
battery  components,  slag,  flue  dust,  and 
dross)  are  stored  or  handled  between 
process  steps  including,  but  not  limited 
to.  areas  in  which  materials  are  stored 


in  piles,  bins,  or  tubs,  and  areas  in 
which  material  is  prepared  for  charging 
to  a  smelting  furnace. 

Partial  enclosure  means  a  structure 
that  incorporates  walls  or  partitions  on 
at  least  three  sides  or  three-quarters  of 
the  circumference  of  an  area  to  screen 
the  material  or  process  equipment 
located  therein  to  prevent  the 
entrainment  of  particulate  matter  into 
the  air. 

Pavement  cleaning  means  the  use  of 
vacuum  equipment,  water  sprays,  or  a 
combination  thereof  to  remove  dust  or 
other  accumulated  material  from  the 
paved  areas  of  a  secondary  lead  smelter. 

Plant  roadway  means  any  area  of  a 
secondary  lead  smelter  that  is  subject  to 
vehicle  traffic,  including  traffic  by  fork 
lifts,  front-end  loaders,  or  vehicles 
carrying  whole  batteries  or  cast  lead 
ingots.  Excluded  &t)m  this  definition  are 
employee  and  visitor  parking  areas, 
provided  they  are  not  subject  to  traffic 
by  vehicles  carrying  lead-bearing 
materials. 

Process  fugitive  emission  source 
means  a  source  of  hazardous  air 
pollutant  emissions  at  a  secondary  lead 
smelter  that  is  associated  with  lead 
smelting  or  refining  but  is  not  the 
primary  exhaust  stream  from  a  smelting 
furnace  and  is  not  a  fugitive  dust  source. 
Process  fugitive  sources  include,  but  are 
not  limited  to.  smelting  furnace 
charging  points,  smelting  furnace  lead 
and  slag  taps,  refining  kettles, 
agglomerating  furnaces,  and  drying  kiln 
transition  pieces. 

Refining  kettle  means  an  open-top 
vessel  that  is  constructed  of  cast  iron  or 
steel  and  is  indirectly  heated  from 
below  and  contains  molten  lead  for  the 
purpose  of  refining  and  alloying  the 
lead.  Included  are  pot  furnaces, 
receiving  kettles,  and  holding  kettles. 

Reverberatory  furnace  means  a 
refractory-lined  furnace  that  uses  one  or 
more  flames  to  heat  the  walls  and  roof 
of  the  furnace  and  lead-bearing  scrap  to 
such  a  temperature  (greater  than  980  oC) 
that  lead  compoimds  are  chemically 
reduced  to  elemental  lead  metal. 

Rotary  furnace  (also  known  as  a  rotary 
reverberatory  furnace)  means  a  furnace 
consisting  of  a  refractory-lined  chamber 
that  rotates  about  a  horizontal  axis  and 
that  uses  one  or  more  flames  to  heat  the 
walls  of  the  furnace  and  lead-bearing 
scrap  to  such  a  temperature  (greater 
than  980  oC)  that  lead  compounds  are 
chemically  reduced  to  elemental  lead 
metal. 

Secondary  lead  smelter  means  any 
facility  at  which  lead-bearing  scrap 
material,  primarily  but  not  limited  to 
lead-acid  batteries,  is  recycled  into 
elemental  lead  by  smelting. 
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Smelting  means  the  chemical 
reduction  of  lead  compounds  to  lead 
metal  in  high-temperature  furnaces 
including,  but  not  Umited  to,  blast 
furnaces,  reverberatory  furnaces,  rotary 
furnaces,  and  electric  furnaces. 

Total  enclosure  means  a  building  with 
a  roof  and  walls  or  partitions  on  all 
sides  or  the  entire  circumference  to 
shelter  the  materials  and/or  process 
equipment  located  therein  to  prevent 
the  entrainment  of  particulate  matter 
into  the  air  and  with  openings  only  to 
allow  access  and  egress  for  people  and 
vehicles. 

Vehicle  wash  means  a  device  for 
removing  dust  and  other  accumulated 
material  from  the  wheels,  body,  and 
underside  of  a  vehicle  to  prevent  the 
inadvertent  transfer  of  lead- 
contaminated  material  to  another  area  of 
a  secondary  lead  smelter  or  to  public 
roadways. 

Wet  suppression  means  the  use  of 
water,  water  combined  with  a  chemical 
surfactant,  or  a  chemical  binding  agent 
to  prevent  the  entrainment  of  dust  into 
the  air  from  fugitive  dust  sources. 

§  63.543    Standards  for  process  sources. 

(a)  No  owner  or  operator  of  a 
secondary  lead  smelter  shall  discharge 
or  cause  to  be  discharged  into  the 
atmosphere  from  any  existing,  new.  or 
reconstructed  blast,  reverberatory, 
rotary,  or  electric  smehing  furnace  any 
gases  that  contain  lead  compounds  in 
excess  of  2.0  milligrams  of  lead  per  dry 
standard  cubic  meter  (0.00087  grains  of 
lead  per  dry  standard  cubic  foot). 

(b)  [Reserved] 

(c)  No  owner  or  operator  of  a 
secondary  lead  smelter  with  a 


collocated  blast  furnace  and 
reverberatory  furnace  shall  discharge  or 
cause  to  be  discharged  into  the 
atmosphere  from  any  existing,  new.  or 
reconstructed  blast  furnace  or 
reverberatory  furnace  any  gases  that 
contain  total  hydrocarbons  in  excess  of 
20  parts  per  million  by  volume, 
expressed  as  propane  corrected  to  4 
percent  carbon  dioxide,  except  as 
allowed  under  paragraphs  (c)(1)  and 
(c)(2)  of  this  section. 

(1)  No  owner  or  operator  of  a 
secondary  lead  smelter  with  a 
collocated  blast  furnace  and 
reverberatory  furnace  shall  discharge  or 
cause  to  be  discharged  into  the 
atmosphere  from  any  existing  blast 
furnace  any  gases  that  contain  total 
hydrocarbons  in  excess  of  360  parts  per 
million  by  volume,  expressed  as 
propane  corrected  to  4  percent  carbon 
dioxide,  during  periods  when  the 

■  reverberatory  furnace  is  not  operating. 

(2)  No  owner  or  operator  of  a 
secondary  lead  smelter  with  a 
collocated  blast  furnace  and 
reverberatory  furnace  shall  discharge  or 
cause  to  be  discharged  into  the 
atmosphere  from  any  blast  furnace  that 
commences  construction  or 
reconstruction  after  June  9.  1994,  any 
gases  that  contain  total  hydrocarbons  in 
excess  of  70  parts  per  million  by 
volume,  expressed  as  propane  corrected 
to  4  percent  carbon  dioxide,  during 
periods  when  the  reverberatory  furnace 
is  not  operating. 

(d)  No  owmer  or  operator  of  a 
secondary  lead  smelter  with  only  blast 
furnaces  shall  discharge  or  cause  to  be 
discharged  into  the  atmosphere  from 
any  existing  blast  furnace  any  gases  that 


contain  total  hydrocarbons  in  excess  of 
360  parts  per  million  by  volume, 
expressed  as  propane  corrected  to  4 
percent  carbon  dioxide. 

(e)  No  owner  or  operator  of  a 
secondary  lead  smelter  with  only  blast 
furnaces  shall  discharge  or  cause  to  be 
discharged  into  the  atmosphere  from 
any  blast  furnace  that  commences 
construction  or  reconstruction  after  June 
9. 1994.  any  gases  that  contain  total 
hydrocarbons  in  excess  of  70  parts  per 
million  by  volume,  expressed  as 
propane  corrected  to  4  percent  carbon 
dioxide. 

(f)  If  the  owner  or  operator  of  a  blast 
furnace  or  collocated  blast  and 
reverberatory  furnace  combines  the  blast 
furnace  charging  process  fugitive 
emissions  with  the  blast  furnace  process 
emissions  and  discharges  them  to  the 
atmosphere  through  a  common  emission 
point,  then  compliance  with  the 
applicable  total  hydrocarbon 
concentration  limit  under  paragraph  (c) 
of  this  section  shall  be  determined 
downstream  from  the  point  at  which  the 
two  emission  streams  are  combined. 

(g)  If  the  owner  or  operator  of  a  blast 
furnace  or  a  collocated  blast  and 
reverberatory  furnace  does  not  combine 
the  blast  furnace  charging  process 
fugitive  emissions  with  the  blast  furnace 
process  emissions  and  discharges  such 
emissions  to  the  atmosphere  through 
separate  emission  points,  then  the  total 
hydrocarbon  emission  rate  for  the  blast 
furnace  process  fugitive  emissions  shall 
not  be  greater  than  0.20  kilograms  per 
hour  (0.44  pounds  per  hour). 

(h)  The  standards  for  process  sources 
are  summarized  in  table  2. 


Table  2.— Summary  of  Standards  for  Process  Sources 


Furnace  configuration 


Collocated  reverberatory/blast  (when  both  fumaces 

operating), 
(when  reverberatory  furnace  not  operating) 


Blast 


Revertjeratory,  rotary,  and  electric 


Lead  com- 
pounds (mil- 
ligrams per 
dry  stand- 
ard cut>c 
meter) 


2.0 
2.0 
2.0 

2.0 


Total  hydrocartx)ns 


20  parts  per  million  by  volume " 


360  parts  per  million  by  volume  ^  (existing) 

70  parts  per  million  by  volume'  (new) 2  

360  parts  per  million  by  volume '  (existing) 

70  parts  per  million  by  volume'  (new) 2  

0.20  kilograms  per  hour' 

None 


Citation 


§63.543  (a),  (c). 

§63.543  (a),  (c)(1). 
§63.543  (a),  (c)(2). 
§63.543  (a),  (d). 
§63.543(6). 
§  63.543(g). 
§  63.543(a). 


'  Total  hydrocarbons  emission  limits  are  as  propane  at  4  percent  cartxjn  dioxide  to  correct  for  dilution,  based  on  a  3-hour  average. 

2  New  sources  include  those  furnaces  that  commence  construction  or  reconstruction  after  June  9,  1994. 

3  Applicable  to  Wast  furnace  charging  process  fugitive  emissions  that  are  not  combined  with  ttie  Wast  furnace  process  emissions  poor  to  the 
point  at  which  compliance  with  the  total  hydrocarbons  corxientration  standard  is  determined. 


§63.544 
sources. 


Standards  for  process  fugitive 


(a)  Each  owner  or  operator  of  a 
secondary  lead  smelter  shall  control  the 


process  fugitive  emission  sources  listed 
in  paragraphs  (a)(1)  through  {a)(6)  of  this 
section  by  complying  with  either 
paragraph  (b)  or  (c)  of  this  section. 


(1)  Smelting  furnace  and  dryer 
charging  hoppers,  chutes,  and  skip 
hoists; 


(2)  Smelting  furnace  lead  taps  and 
molds; 

(3)  Smelting  furnace  slag  taps  and 
molds; 

(4)  Refining  kettles; 

(5)  Dryer  transition  pieces;  and 

(6)  Agglomerating  furnace  product 
taps. 

(b)  All  process  fugitive  emission 
sources  listed  in  paragraphs  (a)(1) 
through  {a)(6)  of  this  section  shall  be 
controlled  by  an  enclosure  hood 
meeting  the  requirements  of  paragraphs 
(b)(1),  S»)(2).  or  {b)(3)  of  this  section 
except  those  meeting  the  requirements 
of  paragraph  (c)  of  this  section.  All 
enclosure  hoods  shall  be  ventilated  to  a 
control  device  that  shall  not  discharge 
to  the  atmosphere  any  gases  that  contain 
lead  compounds  in  excess  of  2.0 
milligrams  of  lead  per  dry  standard 
cubic  meter  (0.00087  grains  of  lead  per 
dry  standard  cubic  foot). 


(1)  All  process  fugitive  enclosure 
hoods  except  those  specified  for  refining 
kettles  and  dryer  transition  pieces  shall 
be  ventilated  to  maintain  a  face  velocity 
of  at  least  90  meters  per  minute  (300  feet 
per  minute)  at  all  hood  openings. 

(2)  Process  fugitive  enclosure  hoods 
required  for  refining  kettles  in 
paragraph  (a)  of  this  section  shall  be 
ventilated  to  maintain  a  face  velocity  of 
at  least  75  meters  per  minute  (250  feet 
per  minute). 

(3)  Process  fugitive  enclosure  hoods 
required  over  dryer  transition  pieces  in 
paragraph  (a)  of  this  section  shall  be 
ventilated  to  maintain  a  face  velocity  of 
at  least  110  meters  per  minute  (350  feet 
per  minute). 

(c)  All  process  fugitive  emission 
sources  listed  in  paragraphs  (a)(1) 
through  (a)(6)  of  this  section  except 
those  controlled  by  hoods  meeting  the 
requirements  of  paragraphs  (b)(1) 


through  (b)(3)  of  this  section  shall  be 
located  in  a  total  enclosure  that  is 
ventilated  to  achieve  an  air  velocity  into 
the  enclosure  at  all  doorway  openings  of 
not  less  than  75  meters  per  minute  (250 
feet  per  minute).  This  enclosure  shall  be 
ventilated  to  a  control  device  that  shall 
not  discharge  to  the  atmosphere  any 
gases  that  contain  lead  compounds  in 
excess  of  2.0  milligrams  of  lead  per  dry 
standard  cubic  meter  (0.00087  ^aiUs 
per  dry  standard  cubic  foot). 

(d)  All  dryer  emission  vents  and 
agglomerating  furnace  emission  vents 
shall  be  ventilated  to  a  control  device 
that  shall  not  discharge  to  the 
atmosphere  any  gases  that  contain  lead 
compounds  in  excess  of  2.0  milligrams 
of  lead  per  dry  standard  cubic  meter 
(0.00087  grains  per  dry  standard  cubic 
foot). 

(e)  The  standards  for  process  fugitive 
sources  are  summarized  in  table  3. 


Table  3.— Summary  of  Standards  for  Process  Fugitive  Sources 


Fugitive  emission  source 


Control  Option  I: 

Smelting  furnace  and  dryer  charging  hoppers,  chutes,  and  skip  hoists 

Smettir>g  furnace  lead  taps  and  molds  

Smelting  furnace  slag  taps  and  mokte  „ 

Refining  kettles  

Dryer  transition  pieces  

Aggk>merating  furnace  process  vents  and  product  taps 

ContrW  Option  II: 

Enck)sed  building  ventilated  to  a  control  device  

ApplicaWe  to  Both  Conti-ol  Options: 

Dryer  and  agglomerating  furnace  emission  vents 


Control  de- 
vice lead 
compound 
emission 
limit  (milli- 
grams per 
dry  starxj- 
ard  cutMC 
meter) 


2.0 
2.0 
2.0 
2.0 
2.0 
2.0 

2.0 

2.0 


Enclosed 
hood  or 
doorway 
face  velocity 
(meters/ 
minute) 


'90 
'90 
'90 
'75 
'110 
'90 

275 


Citation 


§  63.544(b) 
§  63.544(b) 
§  63.544(b) 
§  63.544(b) 
§  63.544(b) 
§  63.544(b) 

§  63.544(c) 

§  63.544(d) 


'  Enclosure  hood  face  velocity  applicable  to  ttx>se  process  fugitive  sources  not  located  in  an  erKlosed  buiklir>g  ventilated  to  a  control  device. 
2  Builctng  doorway  air  velocity  measured  at  all  doorarays  that  are  normally  open  during  operations. 


§63.545    Standards  for  fugitive  dust 
sources. 

(a)  Each  owner  or  operator  of  a 
secondary  lead  smelter  shall  prepare 
and  at  all  times  operate  according  to  a 
standard  operating  procedures  manual 
that  describes  in  detail  the  measures 
that  will  be  put  in  place  to  control 
fugitive  dust  emission  sources  vnthin 
the  areas  of  the  secondary  lead  smelter 
listed  in  paragraphs  (a)(1)  through  (a)(5) 
of  this  section. 

(1)  Plant  roadways; 

(2)  Battery  breaking  area; 

(3)  Furnace  area; 

(4)  Refining  and  casting  area;  and 

(5)  Materials  storage  and  handling 
area. 

(b)  The  standard  operating  procedures 
manual  shall  be  submitted  to  the 


Administrator  or  delegated  authority  for 
review  and  approval. 

(c)  The  controls  specified  in  the 
standard  operating  procedures  manual 
shall  at  a  minimum  include  the 
requirements  of  paragraphs  (c)(1) 
through  (c)(5)  of  this  section. 

(1)  Plant  roadways — paving  of  all 
areas  subject  to  vehicle  traffic  and 
pavement  cleaning  twice  per  day  of 
those  areas,  except  on  days  when 
natural  precipitation  makes  cleaning 
unnecessary  or  when  sand  or  a  similar 
material  has  been  spread  on  plant 
roadways  to  provide  traction  on  ice  or 
snow. 

(2)  Battery  breaking  area — partial 
enclosure  of  storage  piles,  wet 
suppression  applied  to  storage  piles 
with  sufficient  frequency  and  quantity 


to  prevent  the  formation  of  dust,  and 
pavement  cleaning  twice  per  day;  or 
total  enclosure  of  the  battery  breaking 
area  in  a  structure  meeting  the 
requirements  of  40  CFR  265.1101(a)  and 
(c)  and  ventilation  of  the  enclosure  to  a 
control  device. 

(3)  Furnace  area — partial  enclosure 
and  pavement  cleaning  twice  per  day;  or 
total  enclosure  in  a  structure  meeting 
the  requirements  of  40  CFR  265.1101(a) 
and  (c)  and  ventilation  of  the  enclosure 
to  a  control  device. 

(4)  Refining  and  casting  area — partial 
enclosiu^  and  pavement  cleaning  twice 
per  day;  or  total  enclosure  in  a  structure 
meeting  the  requirements  of  40  CFR 
265.1101(a)  and  (c)  and  ventilation  of 
the  enclosure  to  a  control  device. 
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(5)  Materials  storage  and  handling 
area — partial  enclosure  of  storage  piles, 
wet  suppression  applied  to  storage  piles 
with  sufficient  frequency  and  quantity 
to  prevent  the  fonnation  of  dust,  vehicle 
wash  at  each  exit  from  the  area,  and 
paving  of  the  area:  or  total  enclosure  of 
the  area  in  a  structure  meeting  the 
requirements  of  40  CFR  265.1101(a)  and 
(c)  and  ventilation  of  the  enclosure  to  a 
control  device  and  a  vehicle  wash  at 
each  exit. 

(d)  The  standard  operating  procedures 
manual  shall  require  that  daily  records 
be  maintained  of  all  wet  suppression, 
pavement  cleaning,  and  vehicle  washing 
activities  performed  to  control  fugitive 
dust  emissions. 

(e)  No  owner  or  operator  of  a 
secondary  lead  smelter  shall  discharge 
or  cause  to  be  discharged  into  the 
atmosphere  from  any  building  or 
enclosure  ventilation  system  any  gases 
that  contain  lead  compounds  in  excess 
of  2.0  milligrams  of  lead  per  dry 
standard  cubic  meter  (0.00087  grains  of 
lead  per  dry  standard  cubic  foot). 

§63.546    Compliance  dates. 

(a)  Each  owner  or  operator  of  an 
existing  secondary  lead  smelter  shall 
achieve  compliance  with  the 
requirements  of  this  subpart  no  later 
than  June  23, 1997. 

(b)  Each  owner  or  operator  of  a 
secondary  lead  smelter  that  commences 
construction  or  reconstruction  after  June 
9, 1994,  shall  achieve  compliance  with 
the  requirements  of  this  subpart  by  June 
23,  1995  or  upon  startup  of  operations, 
whichever  is  later. 

§63.547    Test  methods. 

(a)  The  following  test  methods  in 
appendix  A  of  part  60  of  this  chapter  in 
paragraphs  (a)(1)  through  (a)(5)  of  this 
section  shall  be  used  to  determine 
compliance  with  the  emission  standards 
for  lead  compounds  under  §§  63.543(a), 
63.544(b),  (c),  and  (d).  and  63.545(e): 

(1)  Method  1  shall  be  used  to  select 
the  sampling  port  location  and  the 
number  of  traverse  points. 

(2)  Method  2  shall  be  used  to  measure 
volumetric  flow  rate. 

(3)  Method  3  shall  be  used  for  gas 
analysis  to  determine  the  dry  molecular 
weight  of  the  stack  gas. 

(4)  Method  4  shall  be  used  to 
determine  moisture  content  of  the  stack 
gas. 

(5)  Method  12  shall  be  used  to 
determine  compliance  with  the  lead 
compound  emission  standards.  The 
minimum  sample  volume  shall  be  0.85 
dry  standard  cubic  meters  (30  dry 
standard  cubic  feet)  and  the  minimum 
sampling  time  shall  be  60  minutes  for 
each  run.  Three  runs  shall  be  performed 


and  the  average  of  the  three  runs  shall 
be  used  to  determine  compliance. 

(b)  The  following  test  methods  in 
appendix  A  of  part  60  listed  in 
paragraphs  (b)(1)  through  (b)(5)  of  this 
section  shall  be  used,  as  specified,  to 
determine  compliance  with  the 
emission  standards  for  total 
hydrocarbons  under  §  63.543(c),  (d),  (e). 
and  (g): 

(1)  Method  1  shall  be  used  to  select 
the  sampling  port  location  to  determine 
compliance  under  §63. 543(c),  (d),  (e), 
and  (g). 

(2)  Method  2  shall  be  used  to  measure 
volumetric  flow  rate  to  determine 
compliance  under  §  63.543(g). 

(3)  The  Single  Point  Integrated 
Sampling  and  Analytical  Procedure  of 
Method  3B  shall  be  used  to  measure  the 
carbon  dioxide  content  of  the  stack 
gases  to  determine  compliance  under 
§63.543(c),  (d),  and(e). 

(4)  Method  4  shall  be  used  to  measure 
moisture  content  of  the  stack  gases  to 
determine  compliance  under 
§63.543(c),  (d).  (e),and(g). 

(5)  Method  25A  shall  be  used  to 
measure  total  hydrocarbon  emissions  to 
determine  compliance  under 

§  63.543(c),  (d),  (e),  and  (g).  The 
minimum  sampling  time  shall  be  1  hour 
for  each  run.  A  minimum  of  three  runs 
shall  be  performed.  A  1-hour  average 
total  hydrocarbon  concentration  shall  be 
determined  for  each  run  and  the  average 
of  the  three  1-hour  averages  shall  be 
used  to  determine  compliance.  The  total 
hydrocarbon  emissions  concentrations 
for  determining  compliance  under 
§  63.543(c),  (d),  and  (e)  shall  be 
expressed  as  propane  and  shall  be 
corrected  to  4  percent  carbon  dioxide,  as 
described  in  paragraph  (c)  of  this 
section. 

(c)  For  the  purposes  of  determining 
compliance  with  the  emission  limits 
under  §  63.543(c).  (d),  and  (e),  the 
measured  total  hydrocarbon 
concentrations  shall  be  corrected  to  4 
percent  carbon  dioxide  as  listed  in 
paragraphs  (c)(1)  through  (c)(2)  of  this 
section  in  the  following  manner: 

(1)  If  the  measured  percent  carbon 
dioxide  is  greater  than  0.4  percent  in 
each  compliance  test,  the  correction 
factor  shall  be  determined  by  using  the 
following  equation: 


F  = 


4.0 
CO, 


where: 

F=correction  factor  (no  units) 
C02=percent  carbon  dioxide  measured 
using  Method  3B,  where  the 
measured  carbon  dioxide  is  greater 
than  0.4  percent. 


(2)  If  the  measured  percent  carbon 
dioxide  is  equal  to  or  less  than  0.4 
percent,  then  a  correction  factor  (F)  of 
10  shall  be  used. 

(3)  The  corrected  total  hydrocarbon 
concentration  shall  be  determined  by 
multiplying  the  measured  total 
hydrocarbon  concentration  by  the 
correction  factor  (F)  determined  for  each 
compliance  test. 

(d)  Compliance  with  the  face  velocity 
requirements  under  §  63.544(b)  and  (c) 
for  process  fugitive  enclosure  hoods 
shall  be  determined  by  the  following 
test  methods  in  paragraph  (d)(1)  or 
(d)(2)  of  this  section. 

(1)  Owners  and  operators  shall 
calculate  face  velocity  using  the 
procedures  in  paragraphs  (d)(l)(i) 
through  (d)(l)(iv)  of  this  section. 

(i)  Method  1  shall  be  used  to  select 
the  sampling  port  location  in  the  duct 
leading  from  the  process  fugitive 
enclosure  hood  to  the  control  device. 

(ii)  Method  2  shall  be  used  to  measure 
the  volumetric  flow  rate  in  the  duct 
from  the  process  fugitive  enclosure 
hood  to  the  control  device. 

(iii)  The  face  area  of  the  hood  shall  be 
determined  from  measurement  of  the 
hood.  If  the  hood  has  access  doors,  then 
face  area  shall  be  determined  with  the 
access  doors  in  the  fully  open  position. 

(iv)  Face  velocity  shall  be  determined 
by  dividing  the  volumetric  flow  rate 
determined  in  paragraph  (d)(l)(ii)  of  this 
section  by  the  total  face  area  for  the 
hood  determined  in  paragraph  (d)(l)(iii) 
of  this  section. 

(2)  The  face  velocity  shall  be 
measured  directly  using  the  procedures 
in  paragraphs  (d)(2)(i)  through  (d)(2)(vi) 
of  this  section. 

(i)  A  propeller  anemometer  or 
equivalent  device  shall  be  used  to 
measure  hood  face  velocity. 

(ii)  The  propeller  of  the  anemometer 
shall  be  made  of  a  material  of  uniform 
density  and  shall  be  properly  balanced 
to  optimize  performance. 

(iii)  When  the  anemometer  is 
mounted  with  the  propeller  shaft  in  a 
horizontal  position,  the  threshold 
velocity  of  the  anemometer  shall  not 
exceed  15  meters  per  minute  (50  feet  per 
minute)  as  determined  by  a  procedure 
equivalent  to  that  in  Method  14  of 
appendix  A  of  part  60. 

(iv)  The  measurement  range  of  the 
anemometer  shall  extend  to  at  least  300 
meters  per  minute  (1,000  feet  per 
minute). 

(v)  A  known  relationship  shall  exist 
between  the  anemometer  signal  output 
and  air  velocity,  and  the  anemometer 
must  be  equipped  with  a  suitable 
readout  system. 

(vi)  Hood  face  velocity  shall  be 
determined  for  each  hood  during 


normal  operation  with  all  access  doors 
in  the  open  position  and  by  placing  the 
anemometer  in  the  plane  of  the  hood 
opening. 

(e)  Owners  and  operators  shall 
measure  doorway  air  velocity  to 
determine  compliance  with  the  doorway 
velocity  requirement  for  enclosed 
buildings  in  §  63.544(c)  using  the 
procedures  in  paragraphs  (e)(1)  and 
(e)(2)  of  this  section. 

(1)  Owners  and  operators  shall  use  a 
propeller  anemometer  or  equivalent 
device  meeting  the  requirements  of 
paragraphs  (d)(2)(ii)  through  (d)(2)(v)  of 
this  section. 

(2)  Doorway  air  velocity  into  the 
building  shall  be  determined  for  each 
doorway  in  the  open  position  during 
normal  operation  by  placing  the 
anemometer  in  the  plane  of  the  doorway 
opening. 

§  63.548    Monitoring  requirements. 

(a)  Owners  and  operators  of  secondary 
lead  smelters  shall  prepare,  and  at  all 
times  operate  according  to,  a  standard 
operating  procedures  manual  that 
describes  in  detail  procedures  for 
inspection,  maintenance,  and  bag  leak 
detection  and  corrective  action  plans  for 
all  baghouses  (fabric  filters)  that  are 
used  to  control  process,  process  fugitive, 
or  fugitive  dust  emissions  from  any 
source  subject  to  the  lead  emission 
standards  in  §§63.543,  63.544,  and 
63.545,  including  those  used  to  control 
emissions  from  building  ventilation. 
This  provision  shall  not  apply  to 
process  fugitive  sources  that  are 
controlled  by  wet  scrubbers. 

(b)  The  standard  operating  procedures 
manual  for  baghouses  required  by 
paragraph  (a)  of  this  section  shall  be 
submitted  to  the  Administrator  or 
delegated  authority  for  review  and 
approval. 

(c)  The  procedures  specified  in  the 
standard  operating  procedures  manual 
for  inspections  and  routine  maintenance 
shall,  at  a  minimum,  include  the 
requirements  of  paragraphs  (c)(1) 
through  (c)(12)  of  this  section. 

(1)  Daily  monitoring  of  pressure  drop 
across  each  baghouse  cell. 

(2)  Daily  visual  observation  of 
baghouse  discharge  or  stack. 

(3)  Daily  visual  inspection  to  ensure 
that  dust  is  being  removed  from 
hoppers. 

(4)  Daily  check  of  compressed  air 
supply  for  pulse-iet  baghouses. 

(5)  Daily  visual  inspection  of  isolation 
dampers  for  proper  operation. 

(6)  Daily  monitoring  of  cleaning  cycle 
by  observing  meters  or  control  panel 
instrumentation. 

(7)  Weekly  visual  inspection  of  bag 
cleaning  mechanisms  for  proper 
functioning. 


(8)  Weekly  check  of  bag  tension  on 
reverse  air  and  shaker  type  baghouses. 

(9)  Monthly  visual  inspection  of 
baghouse  interior  for  air  leaks. 

ClO)  Monthly  inspection  of  bags  and 
bag  connections. 

(11)  Monthly  inspection  of  fans  for 
wear,  material  buildup,  and  corrosion. 

(12)  Continuous  operation  of  a  bag 
leak  detection  system. 

(d)  The  procedures  specified  in  the 
standard  operating  procedures  manual 
for  maintenance  shall,  at  a  minimum, 
include  a  preventative  maintenance 
schedule  that  is  consistent  with  the 
baghouse  manufacturer's  instructions 
for  routine  and  long-term  maintenance. 

(e)  The  bag  leak  oetection  system 
required  by  paragraph  (c)(12)  of  this 
section,  shall  meet  the  specifications 
and  requirements  of  paragraphs  (e)(1) 
through  (e)(5)  of  this  section. 

(1)  The  bag  leak  detection  system 
must  be  capable  of  detecting  particulate 
matter  emissions  at  concentrations  of 
1.0  milligram  per  actual  cubic  meter 
(0.00044  grains  per  actual  cubic  foot)  or 
less. 

(2)  The  bag  leak  detection  system 
sensor  must  provide  output  of  relative 
or  absolute  particulate  matter  emissions. 

(3)  The  bag  leak  detection  system 
must  be  equipped  with  an  alarm  system 
that  will  alarm  when  an  increase  in 
particulate  emissions  is  detected. 

(4)  For  negative  pressure  or  induced 
air  baghouses,  the  bag  leak  detector 
must  be  installed  downstream  of  the 
baghouse  and  upstream  of  any  wet  acid 
gas  scrubber.  For  positive  pressure 
baghouses,  a  bag  leak  detector  must  be 
installed  in  each  baghouse  compartment 
or  cell.  Where  multiple  detectors  are 
required,  the  system's  instrumentation 
and  alarm  may  be  shared  among 
detectors. 

(5)  The  bag  leak  detection  system 
shall  be  installed  and  op>erated  in  a 
manner  consistent  with  available 
guidance  from  the  U.S.  Environmental 
Protection  Agency  or,  in  the  absence  of 
sucl^uidance,  the  manufacturer's 
written  specifications  and 
recommendations  for  installation, 
operation,  and  calibration  of  the  system. 
The  calibration  of  the  system  shall,  at  a 
minimum,  consist  of  establishing  the 
relative  baseline  output  level  by 
adjusting  the  sensitivity  and  the 
averaging  period  of  the  device,  and 
establishing  the  alarm  set  points  and  the 
alarm  delay  time.  The  system  must  be 
fully  operational  at  the  time  of  the 
initial  lead  compliance  test  required  to 
demonstrate  compliance  with  the 
applicable  lead  emission  standard  under 
§§63.543,  63.544,  or  63.545.  The  ovraer 
or  operator  shall  not  adjust  the 
sensitivity,  averaging  period,  alarm  set 


points,  or  alarm  delay  time  after  the 
initial  lead  compliance  test  unless  a  test 
is  performed  to  demonstrate  compliance 
with  the  apphcable  lead  emission 
standard  after  the  adjustments  are  made. 

(f)  The  standard  operating  procedures 
manual  required  by  paragraph  (a)  of  this 
section  shall  include  a  corrective  action 

'  plan  that  specifies  the  procedures  to  be 
followed  in  the  case  of  a  bag  leak 
detection  system  alarm.  The  corrective 
action  plan  shall  include,  at  a 
minimum,  the  procedures  used  to 
determine  and  record  the  time  and 
cause  of  the  alarm  as  well  as  the 
corrective  actions  taken  to  correct  the 
control  device  malfunction  or  minimize 
emissions  as  specified  in  paragraphs 
(0(1)  and  (f)(2)  of  this  section. 

(1)  The  procedures  used  to  determine 
the  cause  of  the  alarm  must  be  initiated 
within  30  minutes  of  the  alarm. 

(2)  The  cause  of  the  alarm  must  be 
alleviated  by  taking  the  necessary 
corrective  action(s)  which  may  include, 
but  not  be  limited  to,  paragraphs  (f)(l)(i) 
through  (f)(2)(vi)  of  this  section. 

(i)  Inspecting  the  baghouse  for  air 
leaks,  torn  or  broken  filter  elements,  or 
any  other  malfunction  that  may  cause 
an  increase  in  emissions. 

(ii)  Sealing  off  defective  bags  or  filter 
media. 

(iii)  Replacing  defective  bags  or  filter 
media,  or  otherwise  repairing  the 
control  device. 

(iv)  Sealing  off  a  defective  baghouse 
compartment. 

(v)  Cleaning  the  bag  leak  detection 
system  probe,  or  otherwise  repairing  the 
bag  leak  detection  system. 

(vi)  Shutting  down  the  process 
producing  the  particulate  emissions. 

(g)  The  owner  or  operator  of  a 
secondary  lead  smelter  that  uses  a  wet 
scrubber  to  control  particulate  matter 
and  metal  hazardous  air  pollutant 
emissions  from  a  process  fugitive  source 
shall  monitor  and  record  the  pressure 
drop  and  water  flow  rate  of  the  wet 
scrubber  during  the  initial  test  to 
demonstrate  compliance  with  the  lead 
emission  limit  under  §  63.544(d). 
Thereafter,  the  owner  or  operator  shall 
monitor  and  record  the  pressure  drop 
and  water  flow  rate  at  least  once  every 
hour  and  shall  maintain  the  pressure 
drop  and  water  flow  rate  no  lower  than 
30  percent  below  the  pressure  drop  and 
water  flow  rate  measured  during  the 
initial  compliance  test. 

(h)  The  owner  or  operator  of  a  blast 
furnace  or  collocated  reverberatory  and 
blast  furnace  subject  to  the  total 
hydrocarbon  standards  in  §  63.543(c), 
(d),  or  (e).  must  comply  with  the 
requirements  of  either  paragraph  (h)(1) 
or  (h)(2)  of  this  section,  to  demonstrate 
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continuous  compliance  with  the  total 
hydrocarbon  emission  standards. 

(1)  Continuous  Temperature 
Monitoring — (i)  The  owner  or  operator 
of  a  blast  furnace  or  a  collocated 
reverberatory  furnace  and  blast  furnace 
subject  to  the  total  hydrocarbon 
emission  standards  in  §  63.543(c),  (d).  or 
(e)  shall  install,  calibrate,  maintain,  and 
continuously  operate  a  device  to 
monitor  and  record  the  temperature  of 
the  afterburner  or  the  combined  blast 
furnace  and  reverberatory  furnace 
exhaust  streams  consistent  with  the 
requirements  for  continuous  monitoring 
systems  in  subpart  A,  General 
Provisions. 

(ii)  The  owner  or  operator  of  a  blast 
furnace  or  a  collocated  reverberatory 
furnace  and  blast  furnace  subject  to  the 
total  hydrocarbon  emission  standards 
shall  monitor  and  record  the 
temperature  of  the  afterburner  or  the 
combined  blast  furnace  and 
reverberatory  furnace  exhaust  streams 
every  15  minutes  during  the  total 
hydrocarbon  compliance  test  and 
determine  an  arithmetic  average  for  the 
recorded  temperature  measurements. 

(iii)  To  remain  in  compliance  with  the 
standards  for  total  hydrocarbons,  the 
owner  or  operator  must  maintain  an 
afterburner  or  combined  exhaust 
temperature  such  that  the  average 
temperature  in  any  3-hour  period  does 
not  fall  more  than  28  °C  (50  "F)  below 
the  average  established  in  paragraph 
(h)(l)(ii)  of  this  section.  An  average 
temperature  in  any  3-hour  period  that 
falls  more  than  28  "C  (50  °F)  below  the 
average  established  in  paragraph 
(h)(l)(ii)  of  this  section,  shall  constitute 
a  violation  of  the  applicable  emission 
standard  for  total  hydrocarbons  tmder 
§63.543(c).  (d),  or(e). 

(2)  Continuous  Monitoring  of  Total 
Hydrocarbon  Emissions — 

(i)  The  owner  or  operator  of  a 
secondary  lead  smelter  shall  install, 
operate,  and  maintain  a  total 
hydrocarbon  continuous  monitoring 
system  and  comply  with  all  of  the 
requirements  for  continuous  monitoring 
systems  found  in  subpart  A.  General 
Provisions. 

(ii)  Allowing  the  3-hour  average  total 
hydrocarbon  concentration  to  exceed 
the  applicable  total  hydrocarbon 
emission  limit  under  §63.543  shall 
constitute  a  violation  of  the  applicable 
emission  standard  for  total 
hydrocarbons  under  §  63.543(c),  (d),  or 
(e). 

§  63.549    Notification  requirements. 

(a)  The  owner  or  operator  of  a 
secondary  lead  smelter  shall  comply 
with  all  of  the  notification  requirements 


of  §  63.9  of  subpart  A.  General 
Provisions. 

(b)  The  owner  or  operator  of  a 
secondary  lead  smelter  shall  submit  the 
fugitive  dust  control  standard  operating 
procedures  manual  required  under 
§  63.545(a)  and  the  standard  operating 
procedures  manual  for  baghouses 
required  under  §  63.548(a)  to  the 
Administrator  or  delegated  authority 
along  with  a  notification  that  the 
smelter  is  seeking  review  and  approval 
of  the  these  plans  and  procedures. 
Owners  or  operators  of  existing 
secondary  lead  smelters  shall  submit 
this  notification  no  later  than  December 
23. 1996.  The  owner  or  operator  of  a 
secondary  lead  smelter  that  commences 
construction  or  reconstruction  after  June 
9,  1994.  shall  submit  this  notification  no 
later  than  180  days  before  startup  of  the 
constructed  or  reconstructed  secondary 
lead  smelter,  but  no  sooner  than  June 
23.  1995. 

§  63.550    Recordltaeping  and  reporting 
requirements. 

(a)  Each  owner  or  operator  of  a 
secondary  lead  smelter  shall  maintain 
for  a  period  of  5  years,  records  of  the 
information  listed  in  paragraphs  (a)(1) 
through  (a)(8)  of  this  section. 

(1)  The  results  of  initial  and 
subsequent  compliance  tests  for  lead 
compounds  and  total  hydrocarbons. 

(2)  An  identification  of  the  date  and 
time  of  all  bag  leak  detection  system 
alarms,  their  cause,  and  an  explanation 
of  the  corrective  actions  taken. 

(3)  If  an  owner  or  operator  chooses  to 
demonstrate  continuous  compliance 
with  the  total  hydrocarbon  emission 
standards  under  §  63.543(c),  (d),  or  (e) 
by  employing  the  method  allowed  in 

§  63.548(h)(1),  the  records  shall  include 
the  output  fi'om  the  continuous 
temperature  monitor,  an  identification 
of  periods  when  the  3-hour  average 
temperature  fell  below  the  minimum 
estabhshed  under  §  63.548(h)(1),  and  an 
explanation  of  the  corrective  actions 
taken. 

(4)  If  an  owner  or  operator  chooses  to 
demonstrate  continuous  compliance 
with  the  total  hydrocarbon  emission 
standard  under  §63. 543(c).  (d),  or  (e)  by 
employing  the  method  allowed  in 

§  63.548(h)(2).  the  records  shall  include 
the  output  from  the  total  hydrocarbon 
continuous  monitoring  system,  an 
identification  of  the  periods  when  the  3- 
hour  average  total  hydrocarbon 
concentration  exceeded  the  applicable 
standard  and  an  explanation  of  the 
corrective  actions  taken. 

(5)  Records  of  maintenance, 
calibration,  or  other  procedures  required 
by  this  rule  for  any  monitoring  system 


used  to  demonstrate  compliance  with  an 
applicable  requirement. 

(6)  Any  recordkeeping  required  as 
part  of  the  practices  described  in  the 
standard  operating  procedures  manual 
required  under  §  63.545(a)  for  the 
control  of  fugitive  dust  emissions. 

(7)  Any  recordkeeping  required  as 
part  of  the  practices  described  in  the 
standard  operating  procedures  manual 
for  baghouses  required  under 

§  63.548(a). 

(8)  Records  of  the  pressiu^  drop  and 
water  flow  rate  for  wet  scrubbers  used 
to  control  metal  hazardous  air  pollutant 
emissions  from  process  fugitive  sources. 

(b)  The  owner  or  operator  of  a 
secondary  lead  smelter  shall  comply 
with  all  of  the  reporting  requirements 
under  §  63.10  of  the  General  Provisions. 
The  submittal  of  reports  shall  be  no  less 
fi«quent  than  specified  under 

§  63.10(e)(3)  of  the  General  Provisions. 
Once  a  source  reports  a  violation  of  the 
standard  or  excess  emissions,  the  source 
shall  follow  the  reporting  format 
required  under  §  63.10(e)(3)  until  a 
request  to  reduce  reporting  frequency  is 
approved, 

(c)  The  reports  required  under 
paragraph  (b)  of  this  section  shall 
include  the  information  specified  in 
paragraphs  (c)(1)  through  (c)(6)  of  this 
section. 

(1)  The  report  shall  include  records  of 
all  alarms  from  the  bag  leak  detection 
system  specified  in  §  63.548(e). 

(2)  The  report  shall  include  a 
description  of  the  procedures  taken 
following  each  bag  leak  detection 
system  alarm  pursuant  to  §  63.548(f)(1) 
and  (2). 

(3)  The  report  shall  include  the 
information  specified  in  either 
paragraph  (c)(3)(i)  or  (c)(3)(ii)  of  this 
section,  consistent  with  the  monitoring 
option  selected  under  §  63.548(h). 

(i)  A  record  of  the  temperature 
monitor  output,  in  3-hour  block 
averages,  for  those  periods  when  the 
temperature  monitored  pursuant  to 
§  63.548(h)(1)  fell  below  the  level 
established  in  §  63.548(h)(1). 

(ii)  A  record  of  the  total  hydrocarbon 
concentration,  in  3-hour  block  averages, 
for  those  periods  when  the  total 
hydrocarbon  concentration  being 
monitored  pursuant  to  §  63.548(h)(2) 
exceeds  the  relevant  limits  established 
in§63.543(c),  (d),and(e). 

(4)  The  reports  required  under 
paragraph  (b)  of  this  section  shall 
contain  a  siuiunary  of  the  records 
maintained  as  part  of  the  practices 
described  in  the  standard  operating 
procedures  manual  for  baghouses 
required  under  §  63.548(a)  including  an 
explanation  of  the  periods  when  the 


procedures  were  not  followed  and  the 
corrective  actions  taken. 

(5)  The  reports  required  under 
paragraph  (b)  of  this  section  shall 
contain  an  identification  of  the  periods 
when  the  pressure  drop  and  water  flow 
rate  of  wet  scrubbers  used  to  control 
process  fugitive  sources  dropped  below 
the  levels  established  in  §  63.548(g)  and 
an  explanation  of  the  corrective  actions 
taken. 

(6)  The  reports  required  under 
paragraph  (b)  of  this  section  shall 
contain  a  summary  of  the  fugitive  dust 
control  measures  performed  during  the 
required  reporting  period,  including  an 
explanation  of  the  periods  when  the 
procedures  outlined  in  the  standard 
operating  procedures  manual  pursuant 
to  §  63.545(a)  were  not  followed  and  the 
corrective  actions  taken.  The  reports 
shall  not  contain  copies  of  the  daily 
records  required  to  demonstrate 
compliance  with  the  requirements  of  the 
standard  operating  procedures  manuals 
required  under  §§  63.545(a)  and 
63.548(a). 
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Approval  and  Promulgation  of 
Implementation  Plans;  State  of  Iowa 

AGENCY:  Envirorunental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  This  final  action  approves  the 
State  Implementation  Plan  (Sff) 
revision  submitted  by  the  state  of  Iowa. 
The  revision  includes  special 
requirements  for  nonattainment  areas, 
compliance  and  enforcement 
information,  and  adoption  of  EPA 
definitions.  These  revisions  strengthen 
the  SIP  with  respect  to  attaiiunent  and 
maintenance  of  established  air  quality 
standards. 

DATES:  This  action  will  be  effective 
August  22.  1995  unless  by  July  24.  1995 
adverse  or  critical  comments  are 
received. 

ADDRESSES:  Comments  may  be  mailed  to 
Christopher  D.  Hess,  Environmental 
Protection  Agency,  Air  Branch.  726 
Miimesota  Avenue,  Kansas  City,  Kansas 
66101.  Copies  of  the  documents  relevant 
to  this  action  are  available  for  public 
inspection  during  normal  business 
hours  at  the:  Environmental  Protection 
Agency,  Air  Branch,  726  Minnesota 
Avenue.  Kansas  City,  Kansas  66101;  and 
EPA  Air  &  Radiation  Docket  and 


Information  Center,  401  M  Street,  SW, 
Washington,  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christopher  D.  Hess  at  (913)  551-7213. 
SUPPLEMENTARY  INFORMATION:  The  State 
of  Iowa  operates  a  Federally  approved 
SIP  that  implements  various 
requirements  of  the  Clean  Air  Act  (Act) 
and  the  Code  of  Federal  Regulations 
(CFR).  Since  the  initial  approval  of  its 
SIP  in  1972.  numerous  revisions  and 
updates  have  been  made  in  response  to 
Federal  reouirements. 

In  accordance  with  40  CFR  51.103. 
the  state  of  Iowa  has  requested  approval 
of  two  SIP  revisions  under  the  authority 
and  signature  of  the  Governor's 
designee,  Larry  J.  Wilson,  Director.  Iowa 
Department  of  Natural  Resources 
(IDNR).  Requests  were  received  by  the 
EPA  on  October  18.  1994,  and  January 
26. 1995.  Both  of  these  submittals  were 
deemed  complete  in  accordance  with 
the  criteria  specified  in  40  CFR  part  51, 
appendix  V.  The  state  has  provided 
evidence  of  the  lawful  adoption  of 
regulations,  public  notice,  and  public 
hearing  requirements  for  each  submittal. 

Rule  Revisions 

A.  Special  Requirements  for 
Nonattainment  Areas 

The  state  of  Iowa  currently  has  one 
nonattainment  area,  in  Muscatine  for 
SO2.  In  response  to  the  requirements  of 
the  Act,  as  amended  in  1990.  the  state 
has  adopted  the  following  rules. 

1.  In  LAC  567-22.5  (1).  the  state 
amends  its  definition  of  "major 
stationary  source"  to  conform  to  the 
requirements  of  Part  D  of  the  Act.  The 
Act  provides,  in  general,  that  a  source 
which  emits,  or  has  the  potential  to 
emit,  100  tons  per  year  or  more  of  a 
regulated  pollutant  is  a  major  source. 
Part  D  provides  lower  cutoff  levels  for 
some  nonattainment  areas,  depending 
on  the  classification  of  the  area. 

Specifically  In  response  to  the 
following  cited  sections  of  the  Act.  the 
state  has  added  the  major  source 
emissions  thresholds  for  the  following 
pollutants:  Ozone  precursors  (section 
182).  ozone  precursors  in  ozone 
transport  regions  (section  184).  carbon 
monoxide  (section  186).  and  PMio 
(section  188). 

2.  In  subrule  22.5(l)"f '(2).  the  state 
also  amends  the  definition  of  "net 
emissions  increase"  as  it  relates  to  major 
sources  for  nonattainment  areas. 
Previously,  a  net  emissions  increase  was 
considered  contemporaneous  with  the 
particular  change  if  it  occurred  between 
January  1. 1978.  and  the  date  that  the 
increase  from  the  particular  change 
occurred.  The  state  now  uses  a  date  five 
years  before  construction  of  the 


particular  change  rather  than  the  fixed 
date  of  January  1.  1978. 

This  revision,  although  not  required 
as  a  result  of  the  1990  Amendments  to 
the  Act,  is  consistent  with  the  EPA's 
requirements  at  40  CFR  51.165(a)(l)(vi) 
relating  to  calculation  of  net  emissions 
increases  for  permitting  applicability 
purposes. 

3.  In  subrule  22.5(l)"m,"  the  state  has 
expanded  its  definition  of  "enforceable 
permit  condition"  to  include 
requirements  of  Title  V  operating 
permits.  This  recognizes  that  limitations 
in  those  operating  {)ermits  will  qualify 
as  federally  enforceable  restrictions 
which  can  be  utilized  in  determining 
source  applicability  in  the  state's 
permitting  programs. 

4.  In  subrule  22.5(2),  the  state  updates 
its  emission  oRset  appUcability 
provisions  to  conform  with  the 
requirements  of  the  1990  Amendments. 
In  particular: 

a.  The  reference  to  40  CFR  81.316  is 
updated  to  include  amendments 
through  March  10,  1994,  pertaining  to 
particulate  matter  nonattainment  areas. 

b.  In  this  same  subrule,  the  state 
deletes  the  provision  that  previously 
allowed  the  director  to  relieve  an 
applicant  from  the  obligation  of 
continuing  to  implement  offset 
requirements  of  a  nonattainment 
construction  permit  if  an  area  is 
subsequently  redesignated  attainment  or 
unclassified.  This  measure  is  necessary 
to  help  ensure  maintenance  of  the  air 
quality  standards  after  an  area  is 
redesignated  to  attainment. 

c.  The  state  deletes  the  reference  to 
secondary  standard  particulate  matter 
nonattainment  areas.  This  reflects  the 
fact  that  the  current  particulate  matter 
standards  are  the  same  for  the  primary 
and  secondary  standards. 

d.  The  state  adds  a  requirement  for 
offsets  in  sulfur  dioxide  {SO2) 
nonattainment  areas  in  subrule  22.5(2)b. 
As  discussed  in  more  detail  below,  EPA 
has  determined  that  this  addition 
strengthens  the  SIP  and  is  therefore 
approvable. 

e.  The  state  also  deletes  subrule 
22.5(2)c  which  previously  provided  a 
"loophole"  for  sources  in  secondary 
particulate  matter  nonattainment  areas 
to  claim  that  offsets  were  not  reasonably 
available.  This  action  strengthens  the 
SIP  by  requiring  sources  to  achieve 
offsets  that  conform  with  the  Act. 

f.  Due  to  the  new  22.5(2)b  and 
deletion  of  22.5(2)c.  the  former  22.5(2) 
d,  e,  and  f  become  22.5(2)  c,  d,  and  e. 

5.  Rule  22.5(3)  previously  allowed  a 
source  in  a  secondar>'  particulate  matter 
nonattainment  area  to  submit  proposals 
for  emission  offsets  or  a  demonstration 
that  offsets  were  not  reasonably 
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available  with  a  permit  application.  In 
conjunction  with  the  deletion  of 
22.5(2)c,  the  state  now  deletes  the 
ability  to  submit  a  demonstration  that 
offsets  are  not  reasonably  available.  This 
strengthens  the  SIP  by  requiring, 
without  exception,  offsets  in 
nonattainment  areas.  It  also  reflects  the 
state's  other  revisions  eliminating  the 
distinction  between  primary  and 
secondary  particulate  nonattainment 
areas. 

6.  Subrule  22.5(4)"b"  previously 
required  an  offset  ratio  of  at  least  1.25:1 
for  particulate  emissions.  The  revision 
requires  a  ratio  of  greater  than  1:1  for  all 
nonattainment  areas.  Although  the 
reduced  ratio  would  represent  a 
relaxation  of  the  offset  requirements  for 
particulate  matter  nonattainment  areas, 
there  are  currently  no  such  areas  in 
Iowa.  In  any  newly  designated  PMio 
nonattainment  areas,  the  revised  ratio 
would  be  consistent  with  the 
requirements  of  the  Act. 

7.  In  accordance  with  section  173  of 
the  Act.  the  state  adds  a  new  rule  that 
requires  new  or  modified  major  sources 
to  comply  with  the  lowest  achievable 
emission  rate  in  nonattainment  areas. 

8.  In  22.5(7).  the  state  updates  its  rule 
to  reflect  appropriate  revisions.  With 
respect  to  compliance  of  existing 
sources,  this  subrule  reference^  a 
rescinded  subrule.  By  inserting  the 
reference  "rule  22.5."  the  state  now 
clearly  identifies  that  a  new  major 
source  or  major  modification  subject  to 
the  emission  offset  subrule  shall  be  in 
compliance  with  applicable  emission 
standards  or  an  approved  compliance 
schedule. 

B.  Compliance  and  Enforcement 
Information 

In  58  PR  54677.  dated  October  22. 
1993.  the  EPA  announced  that  SIP  calls 
pursuant  to  section  110(k)(5)  of  the  Act 
would  be  issued  in  order  to  implement 
the  monitoring  requirements  of  section 
114(a)(3)  including  the  periodic 
monitoring  requirements  for  operating 
permits  pursuant  to  sections  502(b)(2) 
and  504.  This  SIP  call  is  required, 
because  existing  SIPs  are  inadequate  in 
that  they  may  be  interpreted  to  limit  the 
types  of  testing  or  monitoring  data  that 
may  be  used  for  determining 
compliance  and  estabhshing  violations. 

On  May  11. 1994.  the  EPA  notified 
the  Governor  of  Iowa  that  an  SIP 
revision  is  necessary  to  meet  the 
aforementioned  requirements  of  the  Act. 
In  LAC  567-21.5.  the  state  has  added 
rules  that  fulfill  this  requirement. 

1.  In  LAC  567-21.5.  a  new  rule  has 
been  added  providing  that  any  credible 
evidence  may  be  used  for  the  purpose 


of  establishing  whether  a  violation  has 
occurred  at  the  source. 

2.  Subrule  21.5(1)  specifies  that 
information  from  the  use  of  monitoring 
methods  approved  in  the  source's  Title 
V  operating  permit,  compliance  test 
methods  specified  in  LAC  567-25.  and 
testing  or  monitoring  methods  approved 
in  the  source's  construction  permit  is 
presumptively  credible  evidence  of 
whether  a  violation  has  occurred  at  a 
source. 

3.  Subrule  21.5(2)  identifies 
presumptively  credible  monitoring  or 
testing  methods. 

4.  The  state  also  amends  subrule 
22.105(2)"i"  by  adding  a  new 
subparagraph.  (5).  For  purposes  of 
submitting  compliance  certifications, 
this  subrule  specifies  that  an  owner  or 
operator  is  not  prohibited  from  using 
monitoring  as  required  by  any  specified 
compliance  methods  or  as  required  by 
subrules  22.108(3)-{5)  and  incorporated 
into  a  Title  V  operating  permit.  The 
practical  effect  of  this  addition  is  that 
the  SIP  is  now  strengthened  by 
providing  for  more  extensive  means  of 
determining  compliance  and  gathering 
enforcement  information. 

C  Miscellaneous  Revisions 

1.  In  lAC  567-20.2  the  state  adds  the 
definition  of  "volatile  organic 
compound"  as  found  in  40  CFR 
51.100(s)  as  amended  through 
November  30, 1993. 

2.  With  respect  to  emissions  testing, 
the  state  adds  two  approved  EPA 
definitions:  "EPA  conditional  method" 
and  "EPA  reference  method."  A 
conditional  method  describes  any 
method  of  sampling  that  has  been 
validated  by  the  Adbministrator.  but  has 
not  yet  been  published  as  a  reference 
method.  A  reference  method,  in 
contrast,  describes  any  method  of 
sampling  or  analyzing  published  in  the 
CFR.  EPA  Action: 

EPA  is  taking  final  action  to  approve 
revisions  submitted  on  October  18, 
1994.  and  January' 26, 1995.  for  the  state 
of  Iowa. 

Insofar  as  the  state's  request  involves 
new  source  review  (NSR)  in 
nonattainment  areas,  EPA  is  approving 
the  revision  because  its  overall  effect  is 
to  strengthen  the  SIP.  EPA  recognizes 
that  this  revision  does  not  address  all  of 
the  requirements  for  NSR  under  the 
1990  Amendments  to  the  Act.  As  an 
example,  the  revision  does  not  include 
a  requirement,  as  a  precondition  to 
permit  issuance,  an  analysis  of 
alternatives  to  construction  of  a 
proposed  source  or  modification  which 
shows  that  the  benefits  of  construction 
outweigh  the  environmental  and  social 
costs  (section  173(a)(5)). 


The  state  is  required  to  submit  a 
revision  by  October  10, 1995.  for  the 
SO2  nonattainment  area  in  Muscatine. 
Iowa.  In  addition  to  other  requirements 
of  Part  D  of  the  Act.  the  revision  must 
meet  all  the  requirements  of  section  1 73 
relating  to  NSR.  EPA  anticipates  that 
Iowa  will  submit  a  revision  by  the 
statutory  deadline  addressing  the  other 
NSR  requirements.  Because  the  Part  D 
revision  for  Muscatine  is  not  yet  due. 
and  Iowa  currently  has  no  additional 
nonattainment  areas.  EPA  is  approving 
the  rule  which  the  state  submitted. 
However,  if  the  state  does  not  submit  a 
complete  and  timely  SIP,  including  a 
Part  D  NSR  rule,  or  if  EPA  determines 
that  Iowa's  submission  is  not 
approvable,  EPA  will  take  appropriate 
action  (either  finding  a. failure  to  submit 
an  SIP  or  disapproving  the  SIP). 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 
Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities  (5  U.S.C.  603 
and  604).  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  goverrunent  entities 
with  jurisdiction  over  populations  of 
less  than  50.000. 

SEP  approvals  under  section  110  and 
Subpart  1.  Part  D  of  the  CAA  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
state  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  impose  any  new  requirements,  EPA 
certifies  that  it  does  not  have  a 
significant  impact  on  any  small  entities 
affected.  Moreover,  due  to  the  nature  of 
the  Federal-state  relationship  under  the 
CAA,  preparation  of  a  regulatory 
flexibihty  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The  CAA 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds 
[Union  Electric  Co.  v.  U.S.  E.P.A..  427 
U.S.  246.  256-66  (S.Ct.  1976);  42  U.S.C. 
7410(a)(2)). 

The  Office  of  Management  and  Budget 
has  exempted  these  actions  from  review 
under  Executive  Order  12866. 

Under  section  307(b)(1)  of  the  CAA. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 


Court  of  Appeals  for  the  appropriate 
circuit  by  August  22. 1995.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review,  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

The  EPA  is  publishing  this  action 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  the  Federal  Register 
publication,  the  EPA  is  proposing  to 
approve  the  SIP  revision  should  adverse 
or  critical  comments  be  filed. 

If  the  EPA  receives  such  comments, 
this  action  will  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  document  that  will 
withdraw  the  final  action.  All  public 
comments  received  will  then  be 
addressed  in  a  subsequent  rule  based  on 
this  action  serving  as  a  proposed  rule. 
The  EPA  will  not  institute  a  second 
comment  period  on  this  action.  Any 
parties  interested  in  commenting  on  this 
action  should  do  so  at  this  time. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Carbon  monoxide, 
Hydrocarbons,  Incorporation  by 
reference,  Intergovernmental  relations. 
Lead,  Nitrogen  dioxide.  Ozone. 
Particulate  matter.  Reporting  and 
recordkeeping  requirements,  Sulfur 
oxides,  Volatile  organic  compounds. 

Dated:  May  2,  1995. 
Dennis  Grams. 
Regional  Administrator. 

Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401— 7671q. 

Subpart  Q — Iowa 

2.  Section  52.820  is  amended  by 
adding  paragraph  (c)(61)  to  read  as 
follows: 

§  52.820    Identification  o(  plan. 

*         *  ■       *         *         *      * 

(c)  *   *   * 

(61)  On  October  18,  1994,  and  January 
26.  1995.  the  Director  of  the  Iowa 
Department  of  Natural  Resources 


submitted  revisions  to  the  State 
Implementation  Plan  (SIP)  to  include 
special  requirements  for  nonattainment 
areas,  provisions  for  use  of  compliance 
and  enforcement  information,  and 
adoption  of  EPA  definitions.  These 
revisions  fulfill  Federal  regulations 
which  strengthen  maintenance  of 
established  air  quality  standards, 
(i)  Incorporation  by  reference. 

(A)  Revised  rules  "Iowa 
Administrative  Code."  effective 
November  16.  1994.  This  revision 
approves  revised  rules  567-20.2.  567- 
22.5(l)a.  567-22.5(l)f(2).  567-22.5(l)m. 
567-22.5(2),  567-22.5(3).  567-22.5(4)b. 
567-22.5(6).  567-22.5(7).  567-22.105(2). 
and  new  rule  567-21.5.  These  rules 
provide  for  enhanced  monitoring, 
special  requirements  for  nonattainment 
areas,  and  adopts  EPA's  definition  of 
volatile  organic  compound. 

(B)  Revised  rules,  "Iowa 
Administrative  Code,"  effective 
February  22,  1995.  This  revision 
approves  new  definitions  to  rule  567- 
20.2.  This  revision  adopts  EPA's 
definitions  of  "EPA  conditional 
method"  and  "EPA  reference  method." 

(ii)  Additional  material. 
(A)  None. 
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40  CFR  Parts  52  and  70 

ICA  147-1-6995-a;  FRL-6216-3] 

Clean  Air  Act  Final  Approval  of  Title  V 
Operating  Permits  Program  Revisions; 
Final  Approval  of  Amended  Synthetic 
Minor  Operating  Permit  Program  as  a 
State  Implementation  Plan  Revision; 
Bay  Area  Air  Quality  Management 
District,  California 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  The  EPA  is  promulgating 
direct  final  approval  of  the  title  V 
operating  permit  program  revisions 
adopted  by  the  Bay  Area  Air  Quality 
Management  District  (Bay  Area. 
BAAQMD,  or  District)  on  February  1, 
1995  and  submitted  to  EPA  on  March 
23,  1995.  These  revisions  modify  Bay 
Area's  title  V  program  as  proposed  for 
interim  approval  on  November  29, 1994 
by  providing  for  optional  permit  shield 
provisions,  clarifying  permit  application 
requirements,  and  making  other  minor 
program  changes  in  response  to  local 
cToncems.  In  this  direct  final  action,  EPA 
is  also  promulgating  approval  of 
revisions  that  Bay  Area  made  to  its 
synthetic  minor  operating  permit 


program.  The  synthetic  minor  program 
allows  for  the  issuance  of  federally 
enforceable  state  operating  permits 
(FESOP)  and  was  also  proposed  for 
approval  on  November  29,  1994.  The 
synthetic  minor  amendments  being 
approved  in  this  notice  clarify  the 
District's  permit  modification 
procedures  for  synthetic  minors.  Upon 
approval,  the  amended  synthetic  minor 
regulations  will  be  incorporated  into 
Bay  Area's  portion  of  the  State 
Implementation  Plan  (SIP).  In  order  to 
extend  the  federal  enforceability  of 
synthetic  minor  operating  permit 
conditions  to  hazardous  air  pollutants 
(HAP).  EPA  is  also  approving  Bay  Area's 
amended  synthetic  minor  regulations 
pursuant  to  section  112(1)  of  the  Clean 
Air  Act  (Act  or  CAA). 
EFFECTIVE  DATE:  This  action  is  effective 
on  August  22, 1995  unless  adverse  or 
critical  comments  are  received  by  July 
24.  1995.  If  the  effective  dale  is  delayed, 
a  timely  notice  will  be  published  in  the 
Federal  Register. 

ADDRESSES:  Copies  of  the  rules  and 
EPAs  Technical  Support  Document  for 
the  amended  title  V  and  synthetic  minor 
programs  are  available  for  public 
inspection  at  the  following  location: 
Operating  Permits  Section  (A-5-2).  Air 
and  Toxics  Division.  U.S. 
Environmental  Protection  Agency. 
Region  IX.  75  Hawthorne  Street,  San 
Francisco.  CA  94105. 

Copies  of  the  regulations  being 
incorporated  by  reference  in  today's  rule 
are  available  for  inspection  at  the 
following  location:  Air  Docket  (6102). 
U.S.  Environmental  Protection  Agency, 
401  M  Street.  SW..  Washington.  DC 
20460. 

FOR  FURTHER  INFORMATION  CONTACT: 
Celia  Bioomfield  (telephone  415/744- 
1249),  Operating  Permits  Section  (A-5- 
2).  Air  and  Toxics  Division,  U.S. 
Environmental  Protection  Agency, 
Region  IX.  75  Hawthorne  Street,  San 
Francisco.  CA  94105. 

SUPPLEMENTARY  INFORMATKJN: 

L  Background 

On  November  29,  1994,  EPA  proposed 
in  the  Federal  Register  to  grant  Bay 
Area's  title  V  operating  permits  program 
interim  approval  (59  FR  60939)  in 
accordance  with  title  V  of  the  Act  (as 
amended  in  1990)  and  40  CFR  part  70 
(the  title  V  implementing  regulations). 
In  the  same  notice.  EPA  proposed 
approval  of  Bay  Area's  synthetic  minor 
program  based  on  the  June  28, 1989  (54 
FR  27274)  approval  criteria  for  federally 
enforceable  state  operating  permit 
programs.  On  Februar>'  1, 1995,  Bay 
Area  adopted  revisions  to  Regulation  2. 
Rule  6  (Regulation  2-6)  and  the 
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District's  Manual  of  Procedures.  Volume 
n.  Part  3  (MOP),  which  implement  the 
District's  title  V  and  synthetic  minor 
programs.  These  revisions  were  not 
made  in  response  to  the  title  V  program 
deficiencies  identified  by  EPA  in  the 
proposed  rulemaking,  but  rather  to 
address  local  issues  and  concerns.  EPA 
is  promulgating  a  direct  final  approval 
of  the  amendments  to  coordinate  the 
effective  date  of. the  title  V  and  FESOP 
programs  (which  are  being  promulgated 
in  today's  Final  Rules  Section)  with  the 
effective  date  of  the  revisions. 

n.  EPA  Evaluation  and  Action 

On  March  23. 1995.  the  California  Air 
Resources  Board  (CARS)  submitted  to 
EPA.  on  behalf  of  the  Bay  Area, 
revisions  to  the  District's  title  V 
operating  permits  program.  The 
revisions,  adopted  February  1.  1995  by 
the  Bay  Area,  address  local  issues  and 
concerns  and  were  not  adopted  in 
response  to  EPA's  November  29. 1994 
proposed  interim  approval  notice  (59  FR 
60939).  The  District's  synthetic  minor 
program  revisions,  also  adopted  on 
February  1. 1995.  were  submitted  to 
EPA  by  CARB.  on  behalf  of  the  Bay 
Area,  on  March  31,  1995.  The  synthetic 
.minor  revisions  clarify  the  District's 
processing  of  synthetic  minor  permit 
modifications. 

The  EPA  has  evaluated  the  submitted 
rules  and  has  determined  that  they  are 
substantially  consistent  with  40  CFR 
part  70  and  fully  consistent  with  the 
June  28,  1989  approval  criteria  (54  FR 
27274)  for  SIP-approved  state  operating 
permit  programs.  The  following  is  a 
brief  analysis  of  the  key  regulatory 
revisions  being  acted  on  in  today's 
notice.  (Please  refer  to  the  Technical 
Support  Document  for  a  complete 
analysis  of  the  submission.) 

A.  Analysis  of  Submission 

1.  Title  V  Operating  Permit  Program 

a.  Federal  Enforceability — Title  V 
permits  in  the  Bay  Area  will  contain 
District.  State,  and  federal  requirements. 
Bay  Area's  regulation,  prior  to  the 
February  1, 1995  revisions, 
interchanged  the  terms  "applicable 
requiremeot"  and  "federally  enforceable 
requirement."  causing  District  and 
State-only  requirements  to  become 
federally  enforceable.  (See  59  FR 
60942.)  On  February  1, 1995.  Bay  Area 
revised  its  regulations  to  ensure  that 
District  and  State-only  requirements 
would  not  automatically  become 
federally  enforceable.  (See  2-&-305,  2- 
6-307.2-6-311.) 

b.  Duty  to  Apply — EPA  proposed 
source  category-limited  interim 
approval  of  Bay  Area's  title  V  program 


on  November  29. 1994  because  the 
program  allows  certain  sources  to 
remain  out  of  the  program  for  two  years 
by  deferring  the  duty  to  apply  for  a  title 
V  permit.  On  February  1.  1995,  Bay 
Area  revised  the  duty  to  apply  section 
of  its  regulation  to  clarify  eligibility  and 
timing  issues  associated  with  this 
deferral  of  applications.  The  changes 
ensure  that  only  smaller  sources  of 
emissions  will  receive  the  deferral  (2-6- 
403.1).  These  changes  are  consistent 
with  the  source  category-limited  interim 
approval  proposed  in  the  November  29. 
1994  Federal  Register  notice.  The 
revisions  further  specify  which  sources 
are  required  to  submit  applications 
within  three  months  from  the  effective 
date  of  Bay  Area's  title  V  program  so 
that  the  District  can  meet  federal 
requirements  for  initial  permit  issuance 
(2-6-404.7  and  section  70.4(b)(ll)). 
c.  Permit  Applications — Bay  Area 
made  several  revisions  to  its  permit 
application  requirements.  The  primary 
substantive  revision  relieves  sources  of 
the  requirement  to  calculate  and 
summarize  emissions  from  units  that 
emit  quantities  below  given  thresholds 
(2  tons  per  year  of  a  regulated  air 
pollutant  and  1000  pounds  per  year  of 
a  hazardous  air  pollutant)  (2-6-405.6). 
EPA  stated  in  its  proposed  notice  that  it 
would  accept  emissions  cut-offs  of  2 
tons  per  year  for  criteria  pollutants  and 
the  lesser  of  1000  pounds  per  year  or  the 
section  112(g)  de  minimis  levels  for 
hazardous  air  pollutants  (HAP)  as 
criteria  used  to  establish  insignificant 
activities.  According  to  section  70.5(c). 
once  an  activity  qualifies  as 
insignificant  under  these  cut-offs,  a 
source  need  only  list  it  on  the  permit 
application.  Bay  Area's  approach  is 
substantially  consistent  with  EPA's 
interpretation  of  insignificant  activities. 
(For  further  analysis,  please  refer  to  the 
Technical  Support  Document  located  in 
the  docket  and  Bay  Area's  final  title  V 
interim  approval  notice  published  in 
today's  Final  Rules  Section  of  the 
Federal  Register.) 

d.  Insignificant  Activities — As  noted 
above,  section  70.5(c)  in  part  70  defines 
insignificant  activities  as  "activities  and 
emissions  levels  which  need  not  be 
included  in  permit  applications."  Bay 
Area  indicated  in  the  program 
description  for  its  initial  title  V 
submittal  that  sources  listed  as  exempt 
or  excluded  from  permitting  in 
Regulation  2,  Rule  1,  section  113.3  and 
sections  114-128  constitute  the 
District's  list  of  insignificant  activities 
("November  1993  List").  (See  November 
16, 1993  submittal:  Program 
Description,  p.II-3;  rule  2-6-405.4. 
adopted  November  3, 1993;  and 
Appendix  B,  Part  ID.)  The  threshold  on 


the  November  1993  List  is  150  pounds 
per  day,  which  exceeds  the  level  that 
EPA  has  allowed  to  be  insignificant; 
therefore.  EPA  noted  this  provision  as 
an  interim  approval  issue.  (See  59  FR 
60939.  November  29.  1994.)  In  the 
February  1. 1995  revisions,  rule  2-6- 
405.6  is  unclear  as  to  whether  Bay  Area 
intended  to  require  the  activities  on  the 
November  1993  List  to  be  quantified  on 
the  permit  application.  For  an  interim 
period,  EPA  will  allow  Bay  Area  not  to 
require  quantification  of  emissions  from 
units  on  the  November  1993  List,  unless 
the  emissions  are  necessary  for 
determining  the  applicability  of 
requirements  or  establishing  permit 
terms  and  conditions  that  assure 
compliance  with  the  applicable 
requirements.  (See  MOP.  section  2.1.2, 
subsection  d  (p. 3-8),  adopted  February 
1, 1995.)  At  the  end  of  the  two-year 
interim  approval  period.  Bay  Area  must 
demonstrate  that  each  of  the  activities 
on  the  November  1993  List  meet  EPA's 
criteria  for  insignificant  activities  in 
section  70.5(c)  and  revise  the  list  to 
exclude  activities  and  emissions  that  do 
not  qualify  as  insignificant  to  ensure 
that  such  activities  and  emissions  will 
be  quantified  on  the  permit  application. 
EPA  also  recommends  that  the  District 
clarify  that  any  "exemption"  or 
"exclusion"  provided  by  Regulation  2, 
Rule  1  as  referred  to  in  rule  2-6-405.4.2 
(February  1. 1995  version  of  Regulation 
2-6)  does  not  exempt  sources  from  title 
V  permitting  requirements. 

In  addition,  the  February  1,  1995 
version  of  Regulation  2-6  relieves 
sources  emitting  less  than  2  tons  per 
year  of  a  regulated  air  pollutant  or  1000 
pounds  per  year  of  a  hazardous  air 
pollutant  from  having  to  quantify 
emissions.  While  the  emissions  cut-off 
approach  is  acceptable  for  defining 
insignificant  activities.  Bay  Area  must 
add  a  provision  to  Regulation  2-6 
stating  that  information  from 
insignificant  activities  may  not  be 
omitted  from  the  permit  application  if  it 
is  necessary  to  determine  the 
applicability  of  a  requirement,  to 
impose  any  applicable  requirement,  or 
to  assess  fees  (section  70.5(c)).  This 
addition  will  ensure  that  Bay  Area's 
insignificant  activities  provisions  will 
not  interfere  with  determining  whether 
and  how  a  CAA  requirement  applies  at 
a  source. 

e.  Fees — Section  3  of  the  revised  MOP 
specifies  fees  associated  with  permit 
shields,  acid  rain  facility  monitors, 
public  notice,  etc.  These  fees  are  in 
addition  to  those  that  EPA  found 
adequate  for  full  approval  in  its 
November  29,  1994  proposal.  Part  70 
gives  the  District  discretion  to  establish 
fees  as  long  as  all  direct  and  indirect 
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costs  of  the  program  are  covered 
(section  70.9(b)). 

2.  Synthetic  Minor  Operating  Permit 
Program 

Bay  Area  added  a  definition  for 
"synthetic  minor  operating  permit 
modification"  to  section  232  of 
Regulation  2-6  and  procedural 
requirements  for  such  modifications  in 
sections  421,  422,  and  423.  The 
definition  and  procedural  requirements 
provide  additional  assurance  that 
revisions  made  to  federally  enforceable 
permit  conditions  contained  in  a 
synthetic  minor  permit  will  be  revised 
in  accordance  with  the  procedures 
established  for  initial  issuance  of  the 
synthetic  minor  permit.  These  revisions 
are  fully  approvable  since  they  are 
consistent  with  the  five  approval  criteria 
for  FESOP  programs  set  out  in  the  June 
28,  1989  Federal  Register  notice.  (See 
59  FR  60939). 

B.  Final  Action  and  Implications 

The  EPA  is  publishing  this  notice 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  this  Federal  Register 
publication,  EPA  is  proposing  approval 
of  Bay  Area's  title  V  and  synthetic 
minor  program  revisions  should  adverse 
or  critical  comments  be  filed.  This 
action  will  be  effective  August  22. 1995. 
unless,  within  30  days  of  its 
publication,  adverse  or  critical 
comments  are  received. 

If  EPA  receives  such  comments,  this 
action  will  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  notice  that  will  withdraw 
the  final  action.  All  public  comments 
received  will  then  be  addressed  in  a 
subsequent  final  rule  based  on  this 
action  serving  as  a  proposed  rule.  The 
EPA  will  not  institute  a  second 
comment  period  on  this  action.  Any 
parties  interested  in  commenting  on  this 
action  should  do  so  at  this  time.  If  no 
such  comments  are  received,  the  public 
is  advised  that  this  action  will  be 
effective  August  22.  1995. 

1 .  Title  V  Operating  Permits  Program 

EPA  is  promulgating  approval  of  the 
title  V  operating  permit  program 
revisions  submitted  to  EPA  by  CARB  on 
March  23. 1995.  These  revisions  do  not 
correct  the  deficiencies  identified  in  the 
November  29,  1994  proposed  interim 
approval,  and  hence,  do  not  impact  Bay 
Area's  interim  approval  status.  In  order 
for  the  February  1, 1995  revisions  to  be 
fully  approvable  with  respect  to 
insignificant  activities,  Bay  Area  must 
revise  Regulation  2-6  to:  (1)  State  that 


the  permit  application  may  not  omit  any 
information  necessary  to  determine  the 
applicability  of,  or  to  impose,  any 
applicable  requirement,  or  to  assess 
fees;  and  (2)  clarify  that  the  November 
1993  List  no  longer  defines  insignificant 
activities,  or  correct  the  deficiencies 
associated  with  the  November  1993  List 
(59  FR  60939). 

2.  Synthetic  Minor  Operating  Permit 
Program 

EPA  is  promulgating  approval  of  the 
synthetic  minor  operating  permit 
program  revisions  submitted  to  EPA  by 
CARB  on  March  31, 1995.  Bay  Area  has 
already  begun  to  issue  permits 
containing  voluntarily  accepted  limits 
pursuant  to  the  District's  synthetic 
minor  regulations  as  adopted  on 
February  1, 1995  (synthetic  minor 
provisions  are  contained  within 
Regulation  2,  Rule  6).  If  the  District 
followed  its  own  procedures,  each  of 
those  permits  was  subject  to  public 
notice  and  prior  EPA  review.  Therefore, 
EPA  will  consider  all  voluntarily 
accepted  limits  in  any  District  permit 
issued  pursuant  to  the  February  1, 1995 
version  of  Bay  Area's  synthetic  minor 
program  which  is  being  proposed  for 
direct  final  approval  in  today's  Federal 
Register,  to  be  federally  enforceable 
upon  promulgation  of  this  rule  provided 
that  any  such  permit  is  submitted  to 
EPA  and  accompanied  by 
documentation  that  the  approved 
procedures  were  followed.  The  EPA  will 
expeditiously  review  individual  permits 
to  ensure  their  conformity  to  the 
program  requirements. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

III.  Administrative  Requirements 

A.  Docket 

Copies  of  Bay  Area's  submittal  and 
other  information  relied  upon  for  the 
direct  final  actions  are  contained  in 
docket  number  CA-BA-95-1-OPS 
maintained  at  the  EPA  Regional  Office. 
The  docket  is  an  organized  and 
complete  file  of  all  the  information 
submitted  to,  or  otherwise  considered 
by,  EPA  in  the  development  of  this 
direct  final  rulemaking.  The  docket  is 
available  for  public  inspection  at  the 
location  listed  under  the  ADDRESSES 
section  of  this  document. 


B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C. 
§§  603  and  604.  Alternatively,  EPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises  and  government 
entities  with  jurisdiction  over 
population  of  less  than  50,000. 

"The  EPA's  actions  under  section  502 
of  the  Act  do  not  create  any  new 
requirements,  but  simply  address 
revisions  to  Bay  Area's  existing 
operating  permits  program  that  was 
submitted  to  satisfy  the  requirements  of 
40  CFR  part  70.  Application  for  limits 
under  Bay  Area's  synthetic  minor 
provisions  is  voluntary  and  therefore 
does  not  create  any  new  requirements. 
Because  these  approval  actions  do  not 
impose  any  new  requirements,  I  certify 
that  they  do  not  have  a  significant 
impact  on  any  small  entities  affected. 

C.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  federal  mandate  that 
may  result  in  estimated  costs  to  state, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  the  private  sector,  of 
$100  million  or  more.  Under  Section 
205,  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significantly 
or  uniquely  impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  today  does  not 
include  a  federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  either  state,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  federal  action 
approves  pre-existing  requirements 
under  state  or  local  law,  and  imposes  no 
new  federal  requirements.  Accordingly, 
no  additional  costs  to  state,  local,  or 
tribal  governments,  or  to  the  private 
sector,  result  ftt)m  this  action. 

D.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
has  exempted  this  action  from  review 
under  Executive  Order  12866. 
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List  of  Sub)ects 

40  CFR  Part  52 

Air  pollution  control.  Carbon 
monoxide.  Hydrocart)ons.  Incorporation 
by  reference,  Intergovernmental 
relations.  Lead.  Nitrogen  dioxide. 
Ozone,  Particulate  matter,  Sulfur  oxides, 
Volatile  organic  compounds. 

40  CFR  Part  70 

Administrative  practice  and 
procedure.  Air  pollution  control. 
Environmental  protection,  Hazardous 
substances.  Intergovernmental  relations. 
Operating  permits,  and  Reporting  and 
recordkeeping  requirements. 

Note:  Incorpwration  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
California  was  approved  by  the  Director  of 
the  Federal  Register  on  July  1, 1982. 

E)ated:  May  25,  1995. 
David  P.  Howekamp, 
Acting  Regional  Administrator. 

Chapter  I.  title  40  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  52— {AMENDED] 

1 .  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  F — California    • 

2.  Section  52.220  is  amended  by 
adding  paragraph  (c)(216)(i)(B)  to  read 
as  follows: 

§  52.220    Identification  of  plan. 

«  *  *  •  • 

(216)*    *   * 

(i)*   •  * 

(B)  Bay  Area  Air  Quality  Management 

District. 

(2)  Amended  Regulation  2,  Rule  1. 
Section  129  adopted  on  February  1. 
1995;  Ameiided  Regulation  2.  Rule  6. 
Sections  232.  234,  310,  311,  403,  404, 
420.  421.  422.  423  adopted  on  February 
1, 1995. 


PART  70— {AMENDED] 

1.  The  authority  citation  for  p>art  70 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401,  et  seq. 

2.  Appendix  A  to  part  70  is  amended 
by  revising  paragraph  (b)  to  the  entry  for 
Cahfomia  to  read  as  follows: 

Appendix  A  to  Part  70 — Approval 
Status  of  State  and  Local  Operating 
Permits  Programs 

•         *        *         •        • 

(b)  Bay  Area  Air  Quality  Management 
District:  submitted  on  November  16, 


1993,  amended  on  October  27,  1994, 
and  effective  as  an  interim  program  on 
July  24,  1995.  Revisions  to  interim 
program  submitted  on  March  23. 1995 
and  effective  on  August  22, 1995  unless 
adverse  or  critical  comments  are 
received  by  July  24, 1995.  Approval  of 
interim  program,  including  March  23, 
1995  revisions,  expires  July  23,  1997. 
•         *         •         *         • 

[PR  Doc.  95-15037  Filed  6-22-95:  8:45  am) 
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40  CFR  Parts  52  and  70 

[CA  77-1-6996;  AD-f  RL-6216-5] 

Clean  Air  Act  Final  Interim  Approval  of 
ttie  Operating  Permits  Program;  Final 
Approval  of  State  Implementation  Plan 
Revision  for  ttie  Issuance  of  Federally 
Enforceable  State  Operating  Permits; 
Bay  Area  Air  Quality  Management 
District,  California 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  The  EPA  is  promulgating 
interim  approval  of  the  title  V  operating 
permits  program  submitted  by  the  Bay 
Area  Air  Quality  Management  District 
(Bay  Area,  BAAQMD,  or  District)  for  the 
purpose  of  complying  with  federal 
requirements  that  mandate  that  states 
develop,  and  submit  to  EPA,  programs 
for  issuing  operating  permits  to  all 
major  stationary  sources  and  to  certain 
other  sources.  In  addition,  EPA  is 
promulgating  final  approval  of  a 
revision  to  Bay  Area's  portion  of  the 
California  State  Implementation  Plan 
(SIP)  regarding  synthetic  minor 
regulations  for  the  issuance  of  federally 
enforceable  state  operating  permits 
(FESOP).  In  order  to  extend  the  federal 
enforceability  of  state  operating  permits 
to  hazardous  air  pollutants  (HAP),  EPA 
is  also  finalizing  approval  of  Bay  Area's 
synthetic  minor  regulations  pursuant  to 
section  112(1)  of  the  Clean  Air  Act  (CAA 
or  Act).  Finally,  today's  action  grants 
final  approval  to  Bay  Area's  mechanism 
for  receiving  delegation  of  section  112 
standards  as  promulgated. 
EfFECTIVE  BATE:  July  24,  1995. 
ADDRESSES:  Copies  of  Bay  Area's 
submittals  and  other  supporting 
information  used  in  developing  the  final 
approvals  are  available  for  inspection 
(docket  number  CA-BA-94-1-OPS) 
during  normal  business  hours  at  the 
following  location:  U.S.  Environmental 
Protection  Agency,  Region  IX,  Air  & 
Toxics  Division,  75  Hawthorne  Street, 
San  Francisco,  CA  94105.  Copies  of  the 
regulations  being  incorporated  by 


reference  in  today's  rule  are  also 
available  for  inspection  at  the  following 
location:  Air  Docket  (6102),  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  S.W.,  Washington,  D.C.  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 
Celia  Bloomfield  (telephone  415/744- 
1249),  Mail  Code  A-5-2,  U.S. 
Environmental  Protection  Agency, 
Region  IX,  Air  &  Toxics  Division,  75 
Hawthorne  Street,  San  Francisco,  CA 
94105. 

SUPPLEMENTARY  INFORMATION: 

L  Background  and  Purpose 

Title  V  of  the  1990  Clean  Air  Act 
Amendments  (sections  501-507  of  the 
Clean  Air  Act  (Act)),  and  implementing 
regulations  at  40  Code  of  Federal 
Regulations  (CFR)  part  70,  require  that 
states  develop  and  submit  operating 
permits  programs  to  EPA  by  November 
15, 1993,  and  that  EPA  act  to  approve 
or  disapprove  each  program  within  1 
year  after  receiving  the  submittal.  The 
EPA's  program  review  occurs  pursuant 
to  section  502  of  the  Act  and  the  part 
70  regulations,  which  together  outline 
criteria  for  approval  or  disapproval. 
Where  a  program  substantially,  but  not 
fully,  meets  the  requirements  of  part  70, 
EPA  may  grant  the  program  interim 
approval  for  a  period  of  up  to  2  years. 
If  EPA  has  not  fully  approved  a  program 
by  2  years  after  the  November  15,  1993 
date,  or  by  the  end  of  an  interim 
program,  it  must  establish  and 
implement  a  federal  program. 

On  November  29,  1994,  EPA  proposed 
interim  approval  of  the  operating 
permits  program  for  Bay  Area, 
Cahfomia.  See  59  FR  60939.  The 
November  29,  1994  Federal  Register 
document  also  proposed  approval  of 
Bay  Area's  interim  mechanism  for 
implementing  section  112(g)  and 
program  for  delegation  of  section  112 
standards  as  promulgated.  Public 
comment  was  solicited  on  these 
proposed  actions.  EPA  received  public 
comment  on  the  proposal  and  is 
responding  to  those  comments  in  this 
document  and  in  a  separate  "Response 
to  Comments"  document  that  is 
available  in  the  docket  at  the  Regional 
office.  In  this  notice,  EPA  is 
promulgating  interim  approval  of  Bay 
Area's  operating  permits  program  and 
approving  the  section  112(g)  and  section 
112(1)  mechanisms  noted  above. 

On  June  28, 1989  (54  FR  27274),  EPA 
published  criteria  for  approving  and 
incorporating  into  the  Sff  regulatory 
programs  for  the  issuance  of  federally 
enforceable  state  operating  permits. 
Permits  issued  pursuant  to  a  program 
meeting  the  June  28,  1989  criteria  and 
approved  into  the  SIP  are  considered 


federally  enforceable  for  criteria 
pollutants.  The  synthetic  minor 
mechanism  may  also  be  used  to  create 
federally  enforceable  limits  for 
emissions  of  hazardous  air  pollutants 
(HAP)  if  it  is  approved  pursuant  to 
section  112(1)  of  the  Act. 

In  the  November  29,  1994  Federal 
Register  dociunent,  EPA  also  proposed 
approval  of  Bay  Area's  synthetic  minor 
program  for  creating  federally 
enforceable  limits  in  District  operating 
permits.  In  this  notice,  EPA  is 
promulgating  approval  of  the  synthetic 
minor  program  for  the  Bay  Area  as  a 
revision  to  Bay  Area's  SIP  and  pursuant 
to  section  112(1)  of  the  Act. 

II.  Final  Action  and  Implications 

A.  Analysis  of  State  Submission  and 
Response  to  Public  Comments 

On  November  29,  1994,  EPA  proposed 
interim  approval  of  Bay  Area's  title  V 
operating  permits  program  as  it  was 
submitted  on  November  16,  1993  and 
amended  on  October  27,  1994.  Since  the 
time  that  EPA  proposed  interim 
approval.  Bay  Area  adopted  regulations 
to  implement  title  IV  of  the  Act.  On 
September  21,  1994,  Bay  Area 
incorporated  part  72  by  reference  into 
District  Regulation  2,  Rule  7.  Regulation 
2,  Rule  7  was  submitted  to  EPA  on 
December  29, 1994,  and  it  corrects  the 
first  program  deficiency  (i.e.,  acid  rain 
definitions)  identified  in  the  proposed 
interim  approval  notice  by 
incorporating  the  federal  acid  rain 
definitions  by  reference  and  by  stating 
that  "if  the  provisions  or  requirements 
of  40  CFR  Part  72  are  determined  to 
conflict  with  Regulation  2,  Rule  6,  the 
provisions  and  requirements  of  Part  72 
shall  apply  and  take  precedence." 

EPA  recently  became  aware  that  the 
November  29, 1994  proposal  incorrectly 
identified  District  Regulation  1,  sections 
431-433.  Those  regulations  are  SIP- 
approved  District  breakdown  provisions 
(September  2, 1981,  46  FR  43968)  and 
are  recognized  by  EPA. 

EPA  received  comments  on  the 
proposed  interim  approval  of  the  Bay 
Area  program  from  three  public 
commenters:  New  United  Motor 
Manufacturing  Inc.  (NUMMI), 
BAAQMD,  and  the  National  Stone 
Association  (NSA).  Several  interim 
approval  issues  set  forth  in  the 
November  29,  1994  proposal  were 
modified  as  a  result  of  public  comment. 
These  changes  are  discussed  below 
along  with  other  issues  raised  during 
the  public  comment  period.  EPA's  final 
action,  as  set  forth  in  section  II.B.  below, 
is  being  revised  from  the  proposed 
notice  in  response  to  public  comment. 
EPA  received  no  adverse  public 


comment  on  the  proposed  approval  of 
Bay  Area's  synthetic  minor  program  or 
program  for  receiving  section  112(1) 
standards  as  promulgated. 

1.  Section  112(g)  Implementation 

One  commenter  stated  that  in  the 
absence  of  a  final  section  112(g) 
regulation.  Bay  Area  should  be  allowed 
to  use  its  existing  air  toxics  program  and 
de  minimis  levels  to  determine  case-by- 
case  Maximum  Achievable  Control 
Technology  (MACT)  for  new, 
reconstructed,  and  modified  sources. 
The  commenter  further  stated  that  the 
broad  statutory  requirements  of  section 
112(g)  should  not  supersede  Bay  Area's 
existing  toxics  program. 

EPA  has  received  many  comments  on 
various  state  part  70  programs 
concerning  this  issue  and  agrees  that  it 
is  not  reasonable  to  expect  the  states 
and  districts  to  implement  section 
112(g)  before  a  rule  is  issued.  EPA  has 
therefore  published  an  interpretive 
notice  in  the  Federal  Register  regarding 
section  112(g)  of  the  Act:  60  FR  8333 
(February  14,  1995).  This  notice  outlines 
EPA's  revised  interpretation  of  section 
112(g)  applicability  prior  to  EPA's 
issuing  the  final  section  112(g)  rule.  The 
notice  states  that  major  source 
modifications,  constructions,  and 
reconstructions  will  not  be  subject  to 
section  112(g)  requirements  until  the 
final  rule  is  promulgated.  EPA  expects 
to  issue  the  final  section  112(g)  rule  in 
September  1995. 

The  interpretative  notice  further 
explains  that  EPA  is  considering 
whether  the  effective  date  of  section 
112(g)  should  be  delayed  beyond  the 
date  of  promulgation  of  the  federal  rule 
so  as  to  allow  states  time  to  adopt  rules 
implementing  the  federal  rule,  and  that 
EPA  will  provide  for  any  such 
additional  delay  in  the  final  section 
112(g)  rulemaking.  Unless  and  until 
EPA  provides  for  such  an  additional 
postponement  of  section  112(g),  Bay 
Area  must  be  able  to  implement  section 
112(g)  during  the  period  between 
promulgation  of  the  federal  section 
112(g)  rule  and  adoption  of 
implementing  District  regulations. 

In  the  November  29,  1994  Federal 
Register  notice  proposing  interim 
approval  for  the  Bay  Area's  title  V 
program,  EPA  also  proposed  to  approve 
the  use  of  Bay  Area's  preconstruction 
review  program  as  a  mechanism  to 
implement  section  112(g)  during  the 
transition  period  between  promulgation 
of  the  section  112(g)  rule  and  adoption 
by  the  Bay  Area  of  rules  specifically 
designed  to  implement  section  112(g). 
Since  approval  is  intended  solely  to 
confirm  that  the  District  has  a 
mechanism  to  implement  section  112(g) 


during  the  transition  period,  the 
approval  itself  will  be  without  effect  if 
EPA  decides  in  the  final  section  112(g) 
rule  that  there  will  be  no  transition 
period. 

Bay  Area  commented  that  EPA  should 
allow  California  districts  18  months, 
rather  than  12  months,  to  develop 
section  112(g)  regulations  following 
EPA's  promulgation  of  the  federal 
section  112(g)  rule.  Bay  Area  stated  that 
12  months  is  not  sufficient  time  to  both 
undergo  the  regulatory  development 
process  and  prepare  a  section  112(1) 
equivalency  package  for  approval  of  the 
District's  regulation  to  be  used  in  lieu  of 
the  federal  section  112(g)  rule. 

EPA  has  approved  an  18-month 
transition  period  in  other  states  and 
does  not  see  a  unique  reason  to  limit  the 
Bay  Area  to  12  months.  Therefore,  EPA 
will  allow  Bay  Area  18  months  from  the 
date  of  EPA's  final  section  112(g)  rule  to 
develop  and  submit  district  regulations 
for  the  implementation  of  section 
112(g).  If  the  final  section  112(g)  rule, 
however,  eliminates  the  transition 
period.  Bay  Area  must  follow  the 
implementation  time  lines  set  out  in 
that  rulemaking. 

2.  Certification  by  a  Responsible  Official 

One  commenter  objected  to  EPA's 
statement,  under  program  deficiencies, 
that  any  document  submitted  in 
conjunction  with  a  title  V  permit  must 
be  certified  by  a  responsible  ofiicial. 
The  commenter  stated  that  part  70 
specifies  which  documents  must  be 
certified  and  that  requiring  "any 
dociunent"  to  be  certified  represents  an 
overly  strict  interpretation  of  section 
70.6(c)(1). 

EPA  disagrees  that  the  requirement  to 
certify  "any  document"  required  by  the 
permit  is  either  redundant  or 
unwarranted.  The  use  of  the  term  "any 
document"  is  necessary  to  ensure  that 
all  documents  required  to  be  certified 
luider  part  70  will  be  certified. 
Including  the  language  in  section 
70.6(c)(1)  should  not  create  any 
additional  burden  than  if  the  documents 
were  all  specifically  listed.  As  the  Bay 
Area's  program  is  currently  written, 
only  semiannual  reports  and  annual 
compliance  certifications  need  to  be 
certified  by  a  responsible  official.  The 
Bay  Area's  program  fails  to  specify 
certification  of  other  required 
documents  such  as  progress  reports 
associated  with  a  compliance  schedule 
(section  70.6(c)(4))  or  prompt  reports  of 
permit  deviations  (section 
70.6(a)(3)(iii)(B)).  Adding  a  requirement 
consistent  with  section  70.6(c)(1)  would 
correct  such  omissions. 

On  a  related  note,  EPA  believes  that, 
in  one  respect,  the  language  suggested 
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in  the  November  29,  1994  Federal 
Register  proposal  may  have  been  an 
overly  inclusive  interpretation  of 
section  70.6(c)(1).  Section  70.6(c)(1) 
reads.  "Any  document  (including 
reports)  required  by  a  part  70  permit 
shall  contain  a  certiflcation  by  a 
responsible  official  *   *  •"  While  the 
commenter  focused  on  the  words  "any 
document,"  EPA  believes  that  the  overly 
inclusive  language  in  the  proposed 
interim  approval  is  the  reference  to  any 
document  submitted  "in  conjunction 
with"  a  permit.  Therefore,  Bay  Area 
may  substitute  the  phrase  "required 
by."  rather  than  "in  conjunction  with." 
when  correcting  the  above  deficiency. 

3.  Insignificant  Activities 

Two  commenters  responded  to  EPA's 
identification  of  deficiencies  regarding 
Bay  Area's  insignificant  activities  list 
and  significance  thresholds.  The 
commenters  raised  several  points,  the 
first  being  that  EPA's  recommended 
insignificance  levels  would  impose 
unnecessary  administrative  burdens. 

EPA  does  not  agree  that  the  cut-off 
levels  proposed  in  the  November  29. 
1994  notice  of  2  tons  per  year  (tpy)  for 
criteria  pollutants  and  the  lesser  of  1000 
pounds  per  year  or  the  section  112(g)  de 
minimis  levels  for  hazardous  air 
pollutants  (HAP)  would  create  an 
unreasonable  administrative  burden. 
Insignificant  activities  are  relevant  only 
during  the  initial  application  phase 
when  the  source  has  to  determine  what 
information  must  be  included  in  its 
permit  application.  Regardless  of  the  list 
of  insignificant  activities  or  the  cut-off 
emissions  levels,  the  source  may  not 
omit  fi'om  its^ppUcation  any 
information  that  is  necessary  to 
determine  applicability,  impose  an 
applicable  requirement,  or  assess  fees 
(section  70.5(c)). 

EPA  also  disagrees  that  the 
requirement  to  describe  emissions  from 
activities  not  qualifying  as  insignificant 
is  overly  burdensome.  First,  sources  can 
use  reliable  emissions  factors  rather 
than  extensive  testing  and  monitoring. 
Second,  the  source  descriptions 
required  by  section  70.5(c)(3)(ii)  need 
only  include  sufficient  detail  to 
detennine  fees  and  the  applicability  of 
requirements  of  the  Act.  Finally,  in 
many  cases,  smaller  units  can  be 
aggregated  and  described  in  general 
terms  if  such  an  approach  would  not 
interfere  with  determining  whether  and 
how  an  applicable  requirement  applies 
at  a  source. 

A  second  point  raised  in  comment 
was  that  the  redesignation  of  Bay  Area 
to  attainment  status  for  ozone  justifies  a 
higher  insignificance  threshold  for 
criteria  pollutants.  EPA  agrees  that 


emissions  cut-offs  for  insignificant 
activities  should  be  based  on  area- 
specific  circumstances  and  analysis. 
The  proposed  notice  recommended  a  2 
tpy  cut-off  for  criteria  pollutants  for  the 
Bay  Area  because  of  the  large  number  of 
sources  and  emissions  in  the  District, 
the  high  population  density,  and  the 
distinct  relationship  between  regulatory 
compliance  and  air  quality 
improvement  in  the  Bay  Area.  While 
EPA  is  open  to  evaluating  alternative 
emissions  cut-offs,  such  a  proposal  must 
clearly  demonstrate  that  the  higher  level 
of  emissions  are  insignificant  for  the 
Bay  Area. 

An  industry  commenter  also 
requested  that  EPA  accept  Bay  Area's 
categorical  permit  exemption  list  as  its 
list  of  insignificant  activities.  While  part 
70  allows  state  and  local  agencies  to 
submit  a  list  of  insignificant  activities 
and  emissions  levels  for  approval,  this 
list  must  be  accompanied  by  selection 
criteria  that  will  assure  insignificance 
with  respect  to  federal  applicable 
requirements  (sections  70.4(b)(2)  and 
70.5(c)).  The  fact  that  the  District  has  a 
preexisting  exemption  list  does  not 
constitute  sufficient  justification  of 
insignificance.  Because  Bay  Area  has 
not  provided  EPA  with  justification  for 
each  categorical  exemption.  EPA  does 
not  have  adequate  information  on  which 
to  evaluate  the  activities. 

A  fourth  point  raised  in  response  to 
EPA's  recommended  insignificance 
thresholds  was  the  suggestion  that  a 
single  emissions  cut-off  be  used  to 
define  insignificant  activities  for  HAP- 
emitting  sources.  The  commenter 
suggested  that  a  single  threshold  would 
be  more  appropriate  than  the  section 
112(g)  de  minimis  values  since  the  Act 
uses  a  broad  10  tpy  applicability 
threshold. 

EPA  recommended  using  the 
proposed  section  112(g)  de  minimis 
levels  because  they  define  what  EPA. 
through  research  and  science,  has 
determined  to  be  significant  enough  to 
warrant  review  by  the  public  and  EPA 
on  a  facility-wide  basis.  EPA  believes 
that  the  section  112(g)  de  minimis  levels 
would  more  easily  allow  the  permitting 
authority  to  verify  independently  the 
applicability  of  requirements  and 
should  serve  as  an  upper  bound  on 
which  activities  may  be  excluded  from 
permit  applications.  The  same  result 
may  be  achieved,  however,  with  a  single 
cut-off  of  1000  pounds  per  year  if  the 
threshold  is  accompanied  by  a  caveat 
that  activities  and  emissions  necessary 
for  determining  the  applicability  of,  or 
imposing  an  applicable  requirement  on. 
the  source  may  not  be  omitted  from  the 
permit  application. 


A  fifth  comment  regarding 
insignificant  activities  was  Bay  Area's 
objection  to  adding  an  "applicable 
requirement  gatekeeper"  that  excludes 
activities  subject  to  an  applicable 
requirement  from  classification  as 
insignificant.  Bay  Area  asserted  that  the 
applicable  requirement  gatekeeper  for 
insignificant  activities  is  too  stringent 
since  some  state  implementation  plans 
(SIPs)  contain  requirements  such  as 
opacity  limits  that  would  generally 
apply  to  all  activities  at  the  facility 
regardless  of  size. 

EPA  understands  Bay  Area's  concerns 
and  believes  that  the  applicable 
requirement  gatekeeper  can  be  added  to 
Bay  Area's  program  without  nullifying 
the  usefulness  of  insignificant  activities. 
EPA  recognizes  that  certain 
requirements  approved  into  the  SIP, 
such  as  opacity  standards,  are 
applicable  not  to  specific  emissions 
units,  but  instead  to  the  facility  as  a 
whole.  Therefore,  the  presence  of  an 
applicable  opacity  limit  does  not  mean 
tliat  every  emissions  unit  at  the  facility 
must  be  described  in  the  application 
since  the  applicability  of  the 
requirement  is  clear. 

4.  Notice  to  the  Public  and  Affected 
States 

Bay  Area  disagreed  with  the  public 
and  affected  state  notice  deficiencies 
identified  by  EPA  in  the  proposed 
interim  approval  notice.  First.  Bay  Area 
objected  to  revising  its  program  to 
include  affected  state  notice  provisions 
for  Native  American  tribes  since  there  is 
not  currently  a  potentially  affected  tribe 
that  is  eligible  for  treatment  as  a  state. 

EPA  is  concerned  about  Bay  Area's 
proposal  to  delay  adoption  of  affected 
state  notice  provisions  until  tribes  apply 
for  state  status.  Although  the  federal 
rule  that  will  enable  tribes  to  apply  for 
treatment  as  states  has  not  yet  been 
finalized,  and  there  are  no  tribes 
currently  eligible  for  treatment  as  a  state 
under  the  Act.  EPA  believes  that  the 
likelihood  of  Native  American  tribes 
qualifying  as  affected  states  under  part 
70  is  great  and  that  Bay  Area  will 
ultimately  need  to  revise  its  rule  to 
address  this  outcome.  Nonetheless,  as 
an  alternative  to  up-front  adoption  of 
affected  state  notice  provisions.  EPA 
will  accept  a  commitment  from  Bay 
Area  to:  (1)  initiate  rule  revisions  upon 
notification  from  EPA  that  an  affected 
tribe  has  applied  for  state  status,  and  (2) 
provide  affected  state  notice  to  tribes 
upon  their  filing  for  state  status,  that  is, 
prior  to  the  District's  adoption  of 
affected  state  notice  rules.  Second,  Bay 
Area  also  objected  to  adding  the  phrase 
"by  other  means  if  necessary  to  assure 
adequate  notice  to  the  affected  public" 


to  the  District's  public  notice 
procedures.  Bay  Area  claimed  that  its 
existing  public  notice  procedures 
already  assure  adequate  notice  to  the 
affected  public. 

EPA  acknowledges  that  the  Bay  Area 
has  an  extensive  public  notice  process 
and  that  it  is  adequate  in  most 
circumstances.  However,  EPA  also 
realizes  that  the  United  States,  in 
general,  and  the  Bay  Area,  in  particular, 
consist  of  diverse  communities  with 
varying  ties  to  the  publications  used  for 
public  notification.  EPA  proposed 
adding  the  phrase  "by  other  means  if 
necessary  to  assure  adequate  notice  to 
the  affected  public  *   *   *  "  to  Bay  Area's 
public  notice  provisions  to  give  Bay 
Area  the  legal  authority  to  expand  its 
notification  procedures  if  notice  under 
existing  procedures  is  ever  inadequate. 
The  additional  language  is  not  intended 
to  require  the  Bay  Area  to  expand  its 
routine  notification  procedures,  but 
rather  to  allow  the  District  to  take  extra 
steps  when  circumstances  dictate. 

5.  Alternative  Emission  Limits 

Bay  Area  believes  that  EPA's  concerns 
regarding  alternative  emission  limits 
can  be  handled  on  a  permit-by-permit 
basis  rather  than  by  revising  the 
District's  Manual  of  Procedures  (MOP). 
Bay  Area's  MOP  states  that  alternative 
emission  control  plans  issued  pursuant 
to  District  Regulation  8  may  be 
incorporated  into  title  V  permits.  In  the 
proposed  interim  approval  notice.  EPA 
stated  that  the  permit  may  contain  an 
alternative  emission  limit  only  if  it  has 
been  approved  into  Bay  Area's  SIP.  The 
MOP  provides  no  assurance  that  an 
alternative  emission  control  plan  in 
District  Regulation  8  is  SIP-approved 
before  it  is  incorporated  into  a  title  V 
permit.  In  response.  Bay  Area 
commented  that  if  the  alternative 
emission  control  plan  in  District 
Regulation  8  has  been  approved  into  the 
SEP.  it  will  become  part  of  the  federally 
enforceable  portion  of  the  permit;  if  it 
has  not  been  approved  into  the  SIP,  it 
will  become  part  of  the  state-only 
portion  of  the  permit. 

EPA  finds  this  permit-by-permit 
approach  acceptable.  However,  the 
current  language  in  the  MOP  does  not 
distinguish  between  alternative 
emission  control  plans  in  District 
Regulation  8  that  have  been  approved 
into  the  SIP  and  alternative  emission 
control  plans  in  Regulation  8  that  have 
not  been  approved  into  the  SIP. 
Therefore,  in  order  to  correct  this 
deficiency,  the  District  must  add  a 
provision  to  the  MOP  (section  4.1) 
stating  that  only  alternative  emission 
control  plans  that  have  been  approved 
into  the  SIP  may  be  incorporated  into 


the  federally  enforceable  portion  of  the 
permit. 

6.  Emissions  Trading 

Bay  Area  commented  that  the 
emissions  trading  provisions  of  section 
70.6(a)(10)  should  not  be  required  for 
the  Bay  Area  since  the  District's  new 
source  review  program  prohibits 
emissions  increases  at  a  facility  without 
a  case-by-case  approval.  EPA  does  not 
support  Bay  Area's  position  on  this 
matter.  Bay  Area  must  include  a 
provision  consistent  with  section 
70.6(a)(10)  to  ensure  that  the  District 
can  implement  mandatory  trading 
opportunities  that  may  arise  in  specific 
federal  requirements. 

7.  Particulate  Matter  (PM)  Issues 

The  National  Stone  Association  raised 
several  issues  regarding  PW  that  were 
not  relevant  to  EPA's  proposed  interim 
approval  of  Bay  Area's  operating 
permits  program.  Therefore.  EPA  is 
addressing  these  comments  in  the 
Response  to  Comments  Document 
(located  in  the  docket  at  the  Regional 
Office)  and  not  in  this  final  interim 
approval  notice. 

B.  Final  Action 

1.  Title  V  Operating  Permits  Program 

The  EPA  is  promulgating  interim 
approval  of  Bay  Area's  title  V  operating 
permits  program  as  submitted  on 
November  16.  1993  and  amended  on 
October  27,  1994.  Bay  Area  must  make 
the  following  changes  to  receive  full 
approval: 

(1)  Provide  a  demonstration  that  each 
activity  on  Bay  Area's  insignificant 
activities  list  (See  p.  11-3  of  program 
description,  2-6-405.4,  and  Ust  in 
Appendix  B.)  is  truly  insignificant  and 
is  not  likely  to  be  subject  to  an 
applicable  requirement.  Alternatively, 
the  District  may  establish  emissions 
level  cut-offs,  in  which  activities 
emitting  below  the  cut-offs  would 
quaUfy  as  insignificant.  In  the  latter 
case,  the  District  must  demonstrate  that 
the  cut-off  emissions  levels  are 
insignificant  compared  to  the  level  of 
emissions  from  and  type  of  units  that 
are  required  to  be  permitted  or  subject 
to  applicable  requirements.  In  addition. 
Bay  Area  must  revise  Regulation  2,  Rule 
6  to  state  that  activities  needed  to 
determine  the  applicability  of,  or 
impose  applicable  requirements  on.  the 
facility  may  not  qualify  as  insignificant 
activiUes.  (§§  70.5(c)  and  70.4(b)(2)) 

(2)  Include  a  term  consistent  with  the 
part  70  definition  of  "applicable 
requirement,"  and  use  that  term 
consistently  in  rules  2-6-409.1,  2-6- 
409.2  and  throughout  the  regulation.  As 


currently  written.  Bay  Area's  regulation 
requires  that  "all  federal  *  *   •  air 
quality  requirements"  be  incorporated 
into  permits  (2-6-409.1);  yet,  the  term 
is  never  defined.  Bay  Area's  program 
does  define  "applicable  requirement" 
(2-6-202),  but  the  definition  deviates 
bom  the  part  70  definition  and  includes 
non-federally  enforceable  EHstrict  and 
State  requirements.  Bay  Area's 
definition  of  "federally  enforceable"  (2- 
6-207)  appears  to  address  the  federal 
definition  of  "applicable  requirement": 
however,  it  does  not  include  the  entire 
list  of  applicable  requirements,  and  it  is 
not  clearly  used  in  the  permit  content 
section  of  Regiilation  2-6. 

(3)  Rule  2-6-409  must  be  revised  to 
require  that  permit  terms  and  conditions 
assure  compliance  with  all  applicable 
requirements  (§  70.7(a)(l)(iv))  and  that 
permits  contain  emission  limitations 
and  standards  (§  70.6(a)(1))  and 
compliance  certification  requirements 
(§  70.6(c)(1))  that  assure  compliance 
with  all  applicable  requirements.  As 
Regulation  2-6  is  currently  written,  the 
District's  title  V  permits  only  have  to 
include  requirements  for  testing, 
monitoring,  reporting,  and 
recordkeeping  sufficient  to  assure 
compliance  with  the  terms  and 
conditions  of  the  permit  and  the 
applicable  requirements  themselves.  (2- 
6-409.1  and  2-6-409.2) 

(4)  Require  that  certifications  by  the 
responsible  official  affirmatively  state 
that  they  are  based  on  truth,  accuracy, 
and  completeness  and  that  they  are 
based  on  information  and  belief  formed 
after  reasonable  inquiry.  Bay  Area  must 
revise  2-6-405.9,  2-6-502,  MOP  (4.5 
and  4.7),  and  any  other  certification 
provisions  to  ensure  that  both  elements 
are  explicitly  required.  (§  70.5(d)) 

(5)  Revise  Regulation  2-6  to  define 
and  require  notice  to,  affected  states. 
Alternatively,  Bay  Area  may  make  a 
commitment  to:  (1)  Initiate  rule 
revisions  upon  being  notified  by  EPA  of 
an  application  by  an  affected  tribe  for 
state  status,  and  (2)  provide  affected 
state  notice  to  tribes  upon  their  filing  for 
state  status  (i.e.,  prior  to  Bay  Area's 
adopting  affected  state  notice  rules). 

(6)  Eliminate  the  phrase  "but  not 
limited  to"  from  the  definition  of 
"administrative  permit  amendment"  (2- 
6-201).  Only  changes  identified  in  the 
rule  and  approved  as  part  of  Bay  Area's 
program  may  be  processed  as 
administrative  amendments. 
(§70.7(d)(l)(vi)) 

(7)  Revise  2-&-404.3  to  limit  the 
universe  of  significant  permit 
modification  applications  due  12 
months  after  commencing  operations  to 
only  those  applications  for  revisions 
pursuant  to  section  112(g)  and  title  I, 
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parts  C  and  D  of  the  Act  that  are  not 
prohibited  by  an  existing  part  70  permit. 
Except  in  the  above  circumstances,  a 
source  is  not  allowed  to  operate  the 
proposed  change  until  the  permitting 
authority  has  revised  the  source's  part 
70  permit.  (§70. 5(a)(l)(ii)) 

(8)  In  minor  permit  modification 
procedures,  eliminate  the  extended 
review  period  (2-6-414.2)  that  is 
inconsistent  with  2-6-410.2  and 

§  70.7(e)(2J(iv).  This  extension 
inappropriately  lengthens  the  time  that 
the  source  can  operate  under  new 
conditions  without  a  formal  permit 
revision. 

(9)  Revise  2-6-412.1  to  include  notice 
"by  other  means  if  necessary  to  assure 
adequate  notice  to  the  affected  public." 
(§  70.7(h)(1)) 

(10)  Add  a  provision  to  the  Manual  ot 
Procedures  (section  4.1)  stating  that 
only  ahemative  emission  control  plans 
that  have  been  approved  into  the  SIP 
may  be  incorporated  into  the  federally 
enforceable  portion  of  the  permit. 
(§70.6(a)(l)(iii)) 

(11)  Add  emissions  trading  provisions 
consistent  with  §  70.6(a)(10).  which 
requires  that  trading  must  be  allowed 
where  an  applicable  requirement 
provides  for  trading  increases  and 
decreases  without  a  case-by-case 
approval. 

(12)  Add  a  requirement  to  Regulation 
2-6  that  any  document  required  by  a 
part  70  permit  must  be  certified  by  a 
responsible  official.  (§  70.6(c)(1)) 

(13)  Revise  2-6-224  and  2-6-409.10 
to  specify  that  all  progress  reports  must 
include:  (1)  Dates  when  activities, 
milestones,  or  compliance  required  in 
the  schedule  of  compliance  were 
achieved;  and  (2)  an  explanation  of  why 
any  dates  in  the  schedule  of  compliance 
were  not  or  will  not  be  met  and  any 
preventive  or  corrective  measures 
adopted.  (§  70.6(c)(4)  (i)  and  (ii)) 

(14)  Revise  section  4.5  of  the  MOP 
and  add  a  provision  to  2-6-409  to 
require  that  compliance  certifications  be 
submitted  more  frequently  than 
annually  if  specified  in  an  underlying 
applicable  requirement.  (§  70.6(c)(4)) 

(15)  Bay  Area  has  indicated  in  its 
program  description  that  it  intends  to 
process  new  units  that  do  not  affect  any 
federally  enforceable  permit  condition 
"off-peiimit"  (Section  II,  p.  21  and  Staff 
Report,  pp.  3-4).  However,  Regulation 
2-6  does  not  include  any  of  the  off- 
permit  provisions  required  by  §§  70.4(b) 
(14)  and  (15).  The  part  70  off-permit 
provisions  provide  several  safeguards 
such  as  notice  to  EPA  and 
recordkeeping  requirements  that  must 
be  incorporated  into  Bay  Area's 
program.  In  order  to  receive  full 
approval  in  this  regard.  Bay  Area  may 


submit  a  letter  revising  its  program 
description  to  indicate  that  it  will  not 
process  new  units  "off-permit"  or  it  may 
revise  its  rule  to  include  the  part  70  off- 
permit  provisions. 

(16)  Revise  2-6-222  defining 
"regulated  air  pollutant"  to  be 
consistent  with  the  federal  definition 
(§  70.2)  and  include  pollutants  subject 
to  any  requirement  established  under 
section  112  of  the  Act.  including 
sections  112  (g).  (j).  and  (r). 

(17)  In  addition  to  the  District-specific 
issues  arising  from  Bay  Area's  program 
submittal  and  locally  adopted 
regulations.  California  state  law 
currently  exempts  agricultural 
production  sources  from  permit 
requirements.  In  order  for  this  program 
to  receive  full  approval  (and  avoid  a 
disapproval  upon  the  expiration  of  this 
interim  approval),  the  California 
Legislatiu^  must  revise  the  Health  and 
Safety  Code  to  eliminate  the  exemption 
of  agricultural  production  sources  from 
the  requirement  to  obtain  a  permit. 

The  scope  of  the  Bay  Area's  part  70 
program  approved  in  this  notice  applies 
to  all  part  70  sources  (as  defined  in  the 
approved  program)  within  the  Bay  Area, 
California,  except  any  sources  of  air 
pollution  over  which  an  Indian  tribe  has 
jurisdiction.  See.  e.g.,  59  FR  55813. 
55815-18  (Nov.  9, 1994).  The  term 
"Indian  tribe"  is  defined  under  the  Act 
as  "any  Indian  tribe,  band,  nation,  or 
other  organized  group  or  community, 
including  any  Alaska  Native  village, 
which  is  federally  recognized  as  eligible 
for  the  special  programs  and  services 
provided  by  the  United  States  to  Indians 
because  of  their  status  as  Indians."  See 
section  302(r)  of  the  Act;  see  also  59  FR 
43956.  43962  (Aug.  25,  1994);  58  FR 
54364  (Oct.  21,1993). 

This  interim  approval,  which  may  not 
be  renewed,  extends  imtil  July  23. 1997. 
During  this  interim  approval  period,  the 
Bay  Area  is  protected  horn  sanctions, 
and  EPA  is  not  obligated  to  promulgate, 
administer  and  enforce  a  federal 
operating  permits  program  in  the  Bay 
Area.  Permits  issued  under  a  program 
with  interim  approval  have  full  standing 
with  respect  to  part  70,  and  the  1-year 
time  period  for  submittal  of  permit 
applications  by  subject  sources  begins 
upon  the  effective  date  of  this  interim 
approval,  as  does  the  3-year  time  period 
for  processing  the  initial  permit 
applications. 

If  the  Bay  Area  fails  to  submit  a 
complete  corrective  program  for  full 
approval  by  January  23,  1997.  EPA  will 
start  an  18-month  clock  for  mandatory 
sanctions.  If  the  Bay  Area  then  fails  to 
submit  a  corrective  program  that  EPA 
finds  complete  before  the  expiration  of 
that  18-month  period.  EPA  will  be 


required  to  apply  one  of  the  sanctions 
in  section  179(b)  of  the  Act.  which  will 
remain  in  effect  until  EPA  determines 
that  the  Bay  Area  has  corrected  the 
deficiency  by  submitting  a  complete 
corrective  program.  Moreover,  if  the 
Administrator  finds  a  lack  of  good  faith 
on  the  part  of  the  Bay  Area,  both 
sanctions  under  section  179(b)  will 
apply  after  the  expiration  of  the  18- 
month  period  until  the  Administrator 
determines  that  the  Bay  Area  has  come 
into  compliance.  In  any  case,  if,  six 
months  after  application  of  the  first 
sanction,  the  Bay  Area  still  has  not 
submitted  a  corrective  program  that  EPA 
has  found  complete,  a  second  sanction 
will  be  required. 

If  EPA  disapproves  the  Bay  Area's 
complete  corrective  program.  EPA  will 
be  required  to  apply  one  of  the  section 
179(b)  sanctions  on  the  date  18  months 
after  the  effective  date  of  the 
disapproval,  unless  prior  to  that  date  the 
Bay  Area  has  submitted  a  revised 
program  and  EPA  has  determined  that  it 
corrected  the  deficiencies  that  prompted 
the  disapproval.  Moreover,  if  the 
Administrator  finds  a  lack  of  good  faith 
on  the  part  of  the  Bay  Area,  both 
sanctions  under  section  179(b)  shall 
apply  after  the  expiration  of  the  18- 
month  period  until  the  Administrator 
determines  that  the  Bay  Area  has  come 
into  compliance.  In  all  cases,  if,  six 
months  after  EPA  applies  the  first 
sanction,  the  Bay  Area  has  not 
submitted  a  revised  program  that  EPA 
has  determined  corrects  the 
deficiencies,  a  second  sanction  is 
required. 

In  addition,  discretionary  sanctions 
may  be  applied  where  warranted  any 
time  after  the  expiration  of  an  interim 
approval  period  if  the  Bay  Area  has  not 
submitted  a  timely  and  complete 
corrective  program  or  EPA  has 
disapproved  its  submitted  corrective 
program.  Moreover,  if  EPA  has  not 
granted  full  approval  to  the  Bay  Area 
program  by  the  expiration  of  this 
interim  approval  and  that  expiration 
occurs  after  November  15.  1995.  EPA 
must  promulgate,  administer  and 
enforce  a  federal  permits  program  for 
the  Bay  Area  upon  interim  approval 
expiration.  ^ 

2.  District  Preconstruction  Permit 
Program  Implementing  Section  112(g) 

EPA  is  approving  the  use  of  Bay 
Area's  preconstruction  review  program 
found  in  Regulation  2,  Rule  2  as  a 
mechanism  to  implement  section  112(g) 
during  the  transition  period  between 
promulgation  of  EPA's  section  112(g) 
rule  and  adoption  by  the  Bay  Area  of 
rules  specifically  designed  to  implement 
section  112(g).  EPA  is  limiting  the 


duration  of  this  approval  to  18  months 
following  promulgation  by  EPA  of  the 
section  112(g)  rule. 

3.  Program  for  Delegation  of  Section  112 
Standards  as  Promulgated 

Requirements  for  part  70  program 
approval,  specified  in  40  CFR  section 
70.4(b),  encompass  section  112(1)(5) 
requirements  for  approval  of  a  program 
for  delegation  of  section  112  standards 
as  promulgated  by  EPA  as  they  apply  to 
part  70  sources.  Section  112(1)(5) 
requires  that  the  District's  program 
contain  adequate  authorities,  adequate 
resources  for  implementation,  and  an 
expeditious  compliance  schedule, 
which  are  also  requirements  under  part 
70.  Therefore,  EPA  is  also  promulgating 
approval  under  section  112(1)(5)  and  40 
CFR  section  63.91  of  Bay  Area's 
program  for  receiving  delegation  of 
section  112  standards  that  are 
unchanged  from  the  federal  standards  as 
promulgated.  This  program  for 
delegations  applies  to  both  existing  and 
future  standards  but  is  limited  to 
sources  covered  by  the  part  70  program. 

4.  State  Operating  Permit  Program  for 
Synthetic  Minors 

EPA  is  promulgating  full  approval  of 
Bay  Area's  synthetic  minor  operating 
permit  program  submitted  to  EPA  by  the 
California  Air  Resources  Board,  on 
behalf  of  the  Bay  Area,  on  February  28. 
1994  (supplemented  April  29. 1994). 
The  synthetic  minor  operating  permit 
program  is  being  approved  into  Bay 
Area's  SIP  pursuant  to  part  52  and  the 
five  approval  criteria  set  out  in  the  June 
28.  1989  Federal  Register  document  (54 
FR  27282).  EPA  is  also  promulgating 
full  approval  pursuant  to  section 
112(1)(5)  of  the  Act  so  that  HAP 
emission  limits  in  synthetic  minor 
operating  permits  may  be  deemed 
federally  enforceable. 

Bay  Area  has  already  begun  to  issue 
permits  containing  voluntarily  accepted 
limits  pursuant  to  the  District's 
synthetic  minor  regulations.  If  the 
District  followed  its  own  proce3ures. 
each  of  those  permits  was  subject  to 
public  notice  and  prior  EPA  review. 
Therefore,  EPA  will  consider  all 
operating  permits  issued  pursuant  to 
Bay  Area's  synthetic  minor  regulations 
being  approved  in  today's  notice  to  be 
federally  enforceable  with  the 
promulgation  of  this  approval  provided 
that  Bay  Area  submit  any  permits  that 
it  wishes  to  make  federally  enforceable 
to  EPA,  accompanied  by  documentation 
that  the  procedures  approved  today 
have  been  followed.  EPA  will 
expeditiously  review  any  individual 
permits  so  submitted  to  ensure  their 


conformity  to  the  program  requirements. 
(See  57  FR  59931.) 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

III.  Administrative  Requirements 

A.  Docket 

Copies  of  Bay  Area's  submittal  and 
other  information  relied  upon  for  the 
final  interim  approval,  including  the 
three  public  comment  letters  received 
and  reviewed  by  EPA  on  the  proposal, 
are  contained  in  docket  number  CA- 
BA-94-1-OPS  maintained  at  the  EPA 
Regional  Office.  The  docket  is  an 
organized  and  complete  file  of  all  the 
information  submitted  to.  or  otherwise 
considered  by.  EPA  in  the  development 
of  this  final  interim  approval.  The 
docket  is  available  for  public  inspection 
at  the  location  listed  under  the 
ADDRESSES  section  of  this  document. 

B.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
has  exempted  this  action  from  review 
under  Executive  Order  12866  review. 

C.  Regulatory  Flexibility  Act 

The  EPA's  actions  under  sections  502, 
110.  and  112  of  the  Act  do  not  create 
any  new  requirements,  but  simply 
address  operating  permit  programs 
submitted  to  satisfy  the  requirements  of 
40  CFR  part  70.  Because  these  actions 
do  not  impose  any  new  requirements, 
they  do  not  have  a  significant  impact  on 
a  substantial  number  of  small  entities. 

D.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22.  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  federal  mandate  that 
may  result  in  estimated  costs  to  state, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  the  private  sector,  of 
$100  million  or  more.  Under  Section 
205,  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significantly 
or  uniquely  impacted  by  the  rule. 


EPA  has  determined  that  the  approval 
action  promulgated  today  does  not 
include  a  federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  either  state,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  federal  action 
approves  pre-existing  requirements 
under  state  or  local  law,  and  imposes  no 
new  federal  requirements.  Accordingly, 
no  additional  costs  to  state,  local,  or 
tribal  governments,  or  to  the  private 
sector,  result  from  this  action. 

List  of  Subjects 

40  CFR  Part  52 

Air  pollution  control.  Carbon 
monoxide.  Hydrocarbons,  Incorporation 
by  reference.  Intergovernmental 
relations.  Lead.  Nitrogen  dioxide. 
Ozone.  Particulate  matter.  Sulfur  oxides. 
Volatile  organic  compounds. 

40  CFR  Part  70 

Administrative  practice  and 
procedure.  Air  pollution  control. 
Environmental  protection,  Hazardous 
substances.  Intergovernmental  relations. 
Operating  permits,  and  Reporting  and 
recordkeeping  requirements. 

Note:  Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
California  was  approved  by  the  Director  of 
the  Federal  Register  on  July  1. 1982. 

Dated:  May  25, 1995. 
David  P.  Howekamp. 
Acting  Hegional  Administrator. 

Chapter  I,  title  40  of  the  Code  of 
Federal  Regulations  is  amended' as 
follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  F — California 

2.  Section  52.220  is  amended  by 
adding  paragraphs  (c)  (217)  arid  (218)  to 
read  as  follows: 

§  52.220    Identification  of  plan. 

***** 

(c)*   *   * 

(217)  New  and  amended  regulations 
for  the  following  APCDs  were  submitted 
on  February  28,  1994.  by  the  Governor's 
designee. 

(i)  Incorporation  by  reference. 

(A)  Bay  Area  Air  Quality  Management 
District. 

(7)  Amended  Regulation  2,  Rule  1. 
Sections  102.  129,  204,  213.  214.  215. 
216, 217, 218,  219.  302,  408,  411 
adopted  November  3, 1993;  and  New 
Regulation  2,  Rule  6,  Sections  206,  207. 
210, 212. 213. 214. 218. 222. 230,  231. 
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301.  311.  401.  402. 403. 404. 420. 421. 
422.  602  adopted  November  3, 1993. 

(218)  New  and  amended  regulations 
for  the  Bay  Area  Air  Quality 
Management  District  were  submitted  on 
April  29.  1994  by  the  Governor's 
designee. 

(i)  Incorporation  by  reference. 

(A)  New  Regulation  2.  Rule  6. 
Sections  310  and  423  adopted 
Novembers.  1993. 


PART  70— {AMENDED] 

1.  The  authority  citation  for  part  70 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401.  et  seq. 

2.  Appendix  A  to  part  70  is  amended 
by  adding  paragraph  (b)  to  the  entry  for 
California  to  read  as  follows: 

Appendix  A  to  Part  70— Approval 
Status  of  State  and  Local  Operating 
Permits  Programs 

*  «        •        •        • 

(b)  Bay  Area  Air  Quality  Management 
District:  submitted  on  November  16, 
1993  and  amended  on  October  27. 1994; 
interim  approval  effective  on  July  24, 
1995,  interim  approval  expires  July  23. 
1997. 

*  *         *         •         • 

|FR  Doc.  95-15038  Filed  6-22-95;  8:45  air.) 
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ACTION:  Final  rule. 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  86 

Evaporative  Emission  Enclosure 
Calibrations 

CFR  Correction 

In  title  40  of  the  Code  of  Federal 
Regulations,  parts  86  to  99.  revised  as  of 
July  1. 1994.  in  §  86.1217-90  the  first 
paragraph  (c)  and  the  second  paragraph 
(b)  appearing  on  pages  909  and  910 
should  be  removed. 

BILUNG  CODE  15<»-01-0 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  64 
pocket  No.  FEMA-7619] 

List  of  Communities  Eligible  for  the 
Sale  of  Flood  Insurance 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 


SUMMARY:  This  rule  identifies 
communities  participating  in  the 
National  Flood  Insurance  Program 
(NFIP).  These  communities  have 
applied  to  the  program  and  have  agreed 
to  enact  certain  floodplain  management 
measures.  The  communities* 
participation  in  the  program  authorizes 
the  sale  of  flood  insurance  to  owners  of 
property  located  in  the  communities 
listed. 

EFFECTIVE  DATE:  The  dates  listed  in  the 
third  column  of  the  table. 
ADDRESSES:  Flood  insurance  policies  for 
property  located  in  the  communities 
listed  can  be  obtained  from  any  licensed 
property  insurance  agent  or  broker 
serving  the  eligible  community,  or  from 
the  NFIP  at:  Post  Office  Box  6464. 
Rockville,  MD  20849,  (800)  638-6620. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  F.  Shea.  Jr.,  Division  Director. 
Program  Implementation  Division, 
Mitigation  Directqrate,  500  C  Street, 
SW.,  room  417,  Washington,  DC  20472. 
(202) 646-3619. 

SUPPLEMENTARY  INFORMATION:  The  NFIP 
enables  property  owners  to  purchase 
flood  insurance  which  is  generally  not 
otherwise  available.  In  return, 
communities  agree  to  adopt  and 
administer  local  floodplain  management 
measures  aimed  at  protecting  lives  and 
new  construction  from  future  flooding. 
Since  the  communities  on  the  attached 
list  have  recently  entered  the  NFIP, 
subsidized  flood  insurance  is  now 
available  for  property  in  the  community. 

In  addition,  the  Director  of  the 
Federal  Emergency  Management  Agency 
has  identified  the  special  flood  hazard 
areas  in  some  of  these  communities  by 
publishing  a  Flood  Hazard  Boundary 
Map  (FHBM)  or  Flood  Insurance  Rate 
Map  (FIRM).  The  date  of  the  flood  map, 
if  one  has  been  published,  is  indicated 
in  the  fourth  column  of  the  table.  In  the 
communities  listed  where  a  flood  map 
has  been  published.  Section  102  of  the 
Flood  Disaster  Protection  Act  of  1973,  as 
amended,  42  U.S.C.  4012(a),  requires 
the  purchase  of  flood  insurance  as  a 
condition  of  Federal  or  federally  related 
financial  assistance  for  acquisition  or 
construction  of  buildings  in  the  special 
flood  hazard  areas  shown  on  the  map. 

The  Director  finds  that  the  delayed 
effective  dates  would  be  contrary  to  the 
public  interest.  The  Director  also  finds 
that  notice  and  public  procedure  under 
5  U.S.C.  553(b)  are  impracticable  and 
unnecessary. 


National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  Part 
10,  Environmental  Considerations.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Associate  Director  certifies  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  in  accordance 
with  the  Regulatory  Flexibility  Act,  5 
U.S.C.  601  et  seq..  because  the  rule 
creates  no  additional  burden,  but  lists 
those  communities  eligible  for  the  sale 
of  flood  insurance. 

Regulatory  Classification 

This  final  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
section  3(f)  of  Executive  Order  12866  of 
September  30, 1993,  Regulatory 
Planning  and  Review.  58  FR  51735. 

Paperwork  Reduction  Act 

This  rule  does  not  involve  any 
collection  of  information  for  purposes  of 
the  Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq. 

Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federalism  implications  under 
Executive  Order  12612,  Federalism, 
October  26,  1987.  3  CFR,  1987  Comp.. 
p.  252. 

Executive  Order  12778,  Civil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778.  October  25. 1991*.  56  FR 
55195,  3  CFR,  1991  Comp.,  p.  309. 

List  of  Subjects  in  44  CFR  Part  64 

Flood  insurance,  Floodplains. 

Accordingly,  44  CFR  part  64  is 
amended  as  follows: 

PART  64^AMENDED] 

1.  The  authority  citation  for  part  64 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.. 
Reorganization  Plan  No.  3  of  1978,  3  CFR, 
1978  Comp.,  p.  329;  E.O.  12127,  44  FR  19367, 
3  CFR.  1979  Comp.,  p.  376. 

§64.6    [Amended] 

2.  The  tables  published  under  the 
authority  of  §  64.6  are  amended  as 
follows: 


State/location 


Community 
No. 


Effective  date  of  ellgttxiity 


Current  effective 
map  date 


NEW  ELIGIBLES— Emergency  Program 


Illinois:  Mansfield,  village  of,  Piatt  County  

Michigan:  Leoni,  township  of,  Jackson  County  

Soutfi  Dakota:  Beadle  County,  unincorporated  areas  . 
Michigan:    Zeeland,    charter    township,    of,    Ottawa 
County. 

Colorado:  Fraser,  town  of.  Grand  County  

Michigan:  Swan  Creek,  township  of,  Saginaw  County 
Oklahoma:  Jackson  County,  unirxxjrporated  areas 

Alabama:  Roanoke,  city  of,  Rarxlolph  County 

California;  ^  Windsor,  town  of,  Sonoma  Courity  

Illinois:  Hainesville,  village  of.  Lake  County 

Indiana:  SpicelarxJ,  town  of.  Henry  County  

Ohio:  Laura,  village  of,  Miami  County  

Illinois:  Douglas  County,  unincorporated  areas 

California:  ^Truckee,  town  of,  Nevada  County 

Georgia:  Buford,  city  of,  Gwinnett  and  Hall  Counties  .. 
Kentucky:  Meade  County,  unincorporated  areas  

Wisconsin:  OnekJa  County,  unincorporated  areas  

Ohio:  Chilo,  village  of  Clermont  Courrty  ;. 


170549 
260930 
460251 
260932 

080073 
260888 

400480 


May  11,  1995 

do  

do  

May  12,  1995 


do 

do  

May  31,  1995 


June  9. 1978. 
Jan.  10, 1978. 

Mar.  26.  1976. 


NEW  ELIGIBLES— Regular  Program 


010348 
060761 
171005 
180494 
390835 
170194 
060762 
130323 
210169 


May  3,  1995  .. 
May  11,  1995 

do  

do  

do  

May  17,  1995 

do  

May  22,  1995 
May  31,  1995 


July  5, 1982. 

Feb.  1.  1984. 
Sept.  4.  1987. 
Mar.  15.  1995. 
Mar.  4.  1985. 

June  15,  1981. 
Feb.  6.  1991. 


REINSTATEMENTS 


550579 
390067 


June  10.  1975,  Emerg.;  Aug.  5,  1991.  Reg.;  Aug.  19, 

1991,  Susp.;.May  22,  1995,  Rein. 
Jan.  20.  1975,  Emerg.;  Jan.  16,  1981,  Reg.;  Mar.  15, 

1993,   Susp.;    March   15,    1993,    Susp.;   May   25, 

1995.  Rein. 


Aug.  5.  1991. 
Aug.  15,  1989. 


REGULAR  PROGRAM  CONVERSIONS 


Region  I 

New   Hampshire:    Raymorxj,   town   of,    Rockingham 
County. 

Region  III 

Pennsylvania: 

Juniata,  township  of,  Huntingdon  County 

Upper  Chichester,  township  of,  Delaware  County 
West  Virgmia:  Mercer  County,  unirxx>rporated  areas  .. 

Region  VI 

Louisiana:  Farmerville,  town  of.  Union  Parish 

Oklahoma: 

Bethany,  city  of,  Oklahoma  County  

Purcell,  city  of,  McClain  County 

Region  I 

Connectkiut:  Prospect,  town  of.  New  Haven  County  .. 

Region  II 
New  York:  Hammondsport,  village  of,  Steuben  Coun- 
ty. 

Region  III 
Pennsylvania:   Huntingdon,  borough  of,  Huntingdon 
County. 

Region  V 

Indiana:  Shoals,  town  of,  Martn  County 

Ohio: 

Gitooa,  village  of,  Putnam  County 

Metamora,  village  of,  Fulton  Cot^ 


330140 


421692 

do 

420439 

do 

540124 

do 

220325 

do 

400254 

do 

400104 

do 

090151 

May  1( 

360775 

do 

420486 

do 

180166 

do 

390469 

do 

390840 

do 

May  2,  1995,  suspension  withdrawn 


May  16,  1995  suspenskxi  withdrawn 


May  2. 1995. 

Do. 
Do. 
Do. 

Do. 

Da 
Da 

May  16,  1995. 

Do. 

Do. 


Do. 

Do. 
Do. 


'  The  Town  of  Windsor  has  adopted  Sonoma  County's  (CID  #060375)  Flood  Insurance  Study  and  Flood  Insurance  Rate  Map  (FIRM)  for  flood 
insurance  and  floodplain  management  purposes.  (Sonoma  County's  map  date  is  4-2-91,  panels  #530,  535,  540  and  545). 

2  The  Town  of  Truckee  has  adopted  Nevada  County's  Flood  Insurance  Study  and  Fkxxj  Insurance  Rate  Map  (FIRM)  dated  July  19,  1982,  Re- 
vised July  2,  1987  for  fkxxj  insurance  and  fkxKjplain  management  purposes  (Panels  No.  0508B  and  0509B;  County's  CID  No.  06u210). 

Code  for  reading  third  column:  Emerg. — Emergency:  Reg. — Regular;  Susp.— Suspension,  Rein. — Reinstatement. 
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(Catalog  of  Federal  Domestic  Assistance  No. 
83.100.  "Flood  Insurance.") 

Issued:  June  15,  1995. 
Frank  H.  Thomas, 

Deputy  Associate  Director.  Mitigation 
Directorate. 
[FR  Doc.  95-15453  Filed  6-22-95;  8:45  am] 

BILLING  COOE  (71S-21-P 


Proposed  Rules 


Federal  Register 
Vol.  60.  No.  121 
Friday,  June  23,  1995 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
oile  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Food  and  Consumer  Service 

7  CFR  Parts  273  and  275 

(Amdt  No.  366] 
RIN  0584-AB75 

Food  Stamp  Program:  Quality  Control 
Provisions  of  the  Mickey  Leiand 
Childhood  Hunger  Relief  Act 

AGENCY:  Food  and  Consumer  Service, 

USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  This  action  proposes  changes 
to  Food  Stamp  Program  regulations 
based  on  section  13951  of  the  Mickey 
Leiand  Childhood  Hunger  Relief  Act. 
This  action  proposes  to  modify  the 
quality  control  system  of  the  Food 
Stamp  Program  in  the  following  areas: 
timeframes  for  completion  of  all  review 
activity,  exclusion  of  variances  resulting 
from  the  application  .of  new  regulations, 
the  tolerance  level  for  excessive  error 
rates,  the  calculation  of  liability 
amounts,  interest  charges  on  liability 
amounts,  good  cause  relief  from 
liabilities,  and  the  authority  of  the 
Administrative  Law  Judges  to  determine 
good  cause.  This  action  proposes  to 
incorporate  these  legislative  provisions 
into  the  Food  Stamp  Program 
regulations. 

DATES:  Comments  must  be  received  by 
August  22,  1995  to  be  assured  of 
consideration. 

ADDRESSES:  Send  comments  to  Quality 
Control  Policy  Section,  Quality  Control 
Branch,  Food  Stamp  Program,  Food  and 
Consumer  Service,  USDA,  3101  Park 
Center  Drive,  Room  904,  Alexandria, 
Virginia  22302. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
H.  Knaus.  Chief.  Quality  Control 
Branch,  Program  Accountability 
Division,  Food  and  Consumer  Service, 
USDA.  3101  Park  Center  Drive.  Room 


904,  Alexandria,  Virginia  22302,  (703) 
305-2472. 

SUPPLEMENTARY  INFORMATION: 

Classification 

Executive  Order  12866 

This  rule  has  been  determined  to  be 
significant  and  was  reviewed  by  the 
Office  of  Management  and  Budget  under 
Executive  Order  12866. 

Executive  Order  12372 

The  Food  Stamp  Program  is  listed  in 
the  Catalog  of  Federal  Domestic 
Assistance  under  No.  10.551.  For  the 
reasons  set  forth  in  the  final  rule  at  7 
CFR  3015,  Subpart  V  and  related  Notice 
(48  FR  29115,  June  24,  1983),  this 
Program  is  excluded  from  the  scope  of 
Executive  Order  12372  which  requires 
intergovernmental  consultation  with 
State  and  local  officials. 

Executive  Order  12778 

This  action  has  been  reviewed  under 
Executive  Order  12778,  Civil  Justice 
Reform.  This  rule  is  intended  to  have 
preemptive  effect  with  respect  to  any 
state  or  local  laws,  regulations  or 
policies  which  conflict  with  its 
provisions  or  which  would  otherwise 
impede  its  full  implementation.  This 
rule  is  not  intended  to  have  retroactive 
effect  unless  so  specified  in  the 
"Implementation"  section  of  this 
preamble.  Prior  to  any  judicial  challenge 
to  the  provisions  of  this  rule  or  the 
application  of  its  provisions,  all 
applicable  administrative  procedures 
must  be  exhausted.  In  the  Food  Stamp 
Program  the  administrative  procedures 
are  as  follows:  (1)  For  program  benefrt 
recipients — State  administrative 
procedures  issued  pursuant  to  7  U.S.C. 
2020(e)(10)  and  7  CFR  273.15;  (2)  for 
State  agencies — administrative 
procedures  issued  pursuant  to  7  U.S.C. 
2023  set  out  at  7  CFR  276.7  (for  rules 
related  to  non-QC  liabilities)  or  Part  283 
(for  rules  related  to  QC  liabilities);  (3) 
for  program  retailers  and  wholesalers — 
administrative  procedures  issued 
pursuant  to  7  U.S.C.  2023  set  out  at  7 
CFR  278.8. 

Regulatory  Flexibility  Act 

This  action  has  been  reviewed  with 
regard  to  the  requirements  of  the 


Regulatory  Flexibihty  Act  of  1980  (5 
U.S.C.  601  through  612).  William  E. 
Ludwig,  Administrator  of  the  Food  and 
Consumer  Service,  has  certified  that  this 
rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The 
requirements  will  affect  State  and  local 
agencies  that  administer  the  Food 
Stamp  Program. 

Paperwork  Reduction  Act 

This  proposed  rule  contains 
information  collections  which  are 
subject  to  review  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3507).  The  title,  description, 
and  respondent  description  of  the 
information  collections  are  shown 
below  with  an  estimate  of  the  annual 
reporting  and  recordkeeping  burdens. 
The  estimate  covers  the  time  that  a  State 
agency  will  need  to  complete  and 
transmit  a  checklist  with  each  request 
for  arbitration.  As  FCS  will  provide  the 
content  of  the  checklist  to  the  State 
agency  it  is  believed  that  any  time  spent 
on  the  design  of  the  checkfist  will  be 
minimal.  The  increase  in  burden  hours 
reflects  current  requirements  for  the 
arbitration  process  which  were  not 
previously  submitted  for  approval. 

Title:  Arbitration  Checklist. 

Description:  Final  regulations 
published  January  21,  1988  (53  FR  1603) 
required  State  agencies  to  provide  full 
documentation  of  the  case  and  the 
policy(s)  in  question  when  requesting 
arbitration.  The  burden  on  the  States  for 
providing  the  documentation  necessary 
for  arbitration  under  the  requirements  of 
that  final  rule  were  not  submitted  for 
approval  and  inclusion  under  OMB  No. 
0584-0303  which  covers  existing 
reporting  and  recordkeeping 
requirements  of  7  CFR  part  275.  The 
existing  requirements  in  OMB  No. 
0584-0303  have  been  approved  for  use 
through  July  31. 1994.  Thus,  the 
following  does  not  represent  a  change  in 
actual  burden,  but  rather  it  reflects  a 
redefinition  of  what  is  to  be  included  as 
burden  under  7  CFR  part  275. 

Description  of  Respondents:  State 
agencies. 

Estimated  Annual  Reporting  and 
Recordkeeping  Burden: 
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Sectkxi 


7  CFR  275: 

Existing 

Proposed 

Total  Existing  Burden  Hours:  266 
Total  Proposed  Burden  Hours:  5512 
Total  Difference:  5246. 


Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden  to 
the  Department  of  Agriculture, 
Clearance  Officer,  OIRM.  Room  404-W. 
Washington,  DC  20250;  and  to  the 
Office  of  Management  and  Budget, 
Paperwork  Reduction  Project  (OMB  # 
0584-A679),  Washington,  DC  20503, 
ATTN:  Wendy  Taylor. 

Background 

Section  13951  of  the  Mickey  Leland 
Childhood  Hunger  Relief  Act,  (the 
"Leland  Act"),  Chapter  3,  Title  XHl  of 
the  Omnibus  Budget  Reconciliation  Act 
of  1993  (Pub.  L.  103-66),  revises 
sections  13(a)(1),  14(a),  and  16(c)  of  the 
Food  Stamp  Act  of  1977,  as  amended, 
(the  "Act").  • 

Section  13  of  the  Food  Stamp  Act  is 
entitled  "Collection  and  Disposition  of 
Claims".  Subsection  (a)(1)  of  this 
section  concerns  the  settlement  and 
adjustment  of  claims,  including  the 
waiver,  for  good  cause,  pf  all  or  a 
portion  of  a  quality  control  (QC)  liability 
claim  established  against  a  State  agency. 
This  subsection  also  addresses  the 
collection  of  interest  on  such  liability 
claims.  The  Leland  Act  has  amended 
the  Food  Stamp  Act  to  remove  the 
authority  of  the  Secretary  of 
Agriculture's  designee,  the  Food  and 
Consumer  Service  ("FCS"),  to  render 
good  cause  determinations.  In  addition, 
the  timeframes  for  charging  interest  on 
any  unpaid  portion  of  a  liability  claim 
has  been  changed  from  two  years  to  one 
year  after  the  date  that  a  bill  for 
collection  of  a  liability  claim  has  been 
received  by  a  State  agency. 

Section  14  of  the  Act  is  entitled 
"Administrative  and  Judicial  Review". 
Subsection  (a)  of  this  section  concerns 
the  authority  of  Department  of 
Agriculture  Administrative  Law  Judges 
(ALJs)  to  review  liability  claims.  The 
Leland  Act  has  amended  the  Act  to 
grant  the  ALJs  the  authority  to 
determine,  upon  the  request  of  a  State 
agency,  whether  or  not  good  cause 
exists  to  waive  all  or  a  portion  of  a 
liability  claim. 


Annual 
number 
of  re- 
spond- 
ents 


53 
53 


Section  16  of  the  Food  Stamp  Act  is 
entitled  "Administrative  Cost-Sharing 
and  Quality  Control".  Subsection  (c)  of 
this  section  concerns  payment  accuracy 
and  provides  for  liabilities  against  State 
agencies  with  payment  error  rates  that 
exceed  established  tolerance  levels,  and 
provides  for  enhanced  funding  for  State 
agencies  with  the  lowest  error  rates.  The 
Leland  Act  includes  a  number  of 
provisions  which  replace  key  features  of 
the  existing  liability/incentive  system. 
The  Leland  Act  establishes  the  national 
average  error  rate  (also  referred  to  as  the 
national  performance  measure)  for  a 
given  fiscal  year  as  the  tolerance  level 
for  individual  State  agency  error  rates 
for  that  year.  Previously,  the  tolerance 
level  was  equivalent  to  the  lowest 
national  average  error  rate  ever 
achieved,  plus  one  percentage  point. 
The  Leland  Act  also  modifies  the 
calculation  of  sanction  amounts.  Prior  to 
the  Leland  Act,  a  State  agency  with  an 
individual  error  rate  which  exceeded 
the  tolerance  level  had  a  liability 
equivalent  to  the  difference  between  the 
State  agency's  error  rate  and  the 
tolerance  level,  times  the  total  value  of 
food  stamp  issuance  by  the  State  agency 
for  that  fiscal  year.  The  Leland  Act 
modifies  this  calculation  by  the  addition 
of  another  factor,  the  percentage  by 
which  a  State  agency's  error  rate 
exceeds  the  tolerance  level  or  1  (one), 
whichever  is  smaller.  In  addition,  the 
Leland  Act  has  modified  the  variance 
exclusion  period  for  implementation  of 
new  regulations  from  60/90  days  to  120 
days.  The  Leland  Act  has  also  changed 
the  timeframes  for  the  determination  of 
final  State  agency  error  rates,  the 
national  average  pajrment  error  rate,  and 
the  amounts  of  liability  claims  against 
State  agencies.  The  Leland  Act  provides 
that  these  figures  must  be  determined, 
and  State  agencies  notified,  no  later 
than  30  days  after  the  completion  of  the 
case  review  and  arbitration  process.  The 
case  review  and  arbitration  process 
itself  will  now  be  required  to  be 
completed  no  later  than  180  days  after 
the  end  of  the  fiscal  year.  Finally,  the 
Leland  Act  adds  specific  criteria  into 
the  language  of  section  16(c)  of  the  Food 


Annual 
frequency 


1 
10 


Average 

txirden  per 

respor^e 

hours 


5.0236 
10.4 


Annual 
burden 
flours 


266 
5512 


Stamp  Act  for  what  will  be  considered 
"good  cause"  for  the  waiver  of  liability 
claims. 

As  part  of  the  implementation  of  the 
new  payment  accuracy  system,  this 
proposed  rule  addresses  amendments 
made  by  section  13951  of  the  Leland 
Act.  Other  provisions  of  section  13951 
concerned  with  the  timeframes  involved 
in  the  administrative  law  judge  appeal 
process  have  been  published  in  a 
separate  ijjplemaking. 

Time  Limits 

Section  13951  of  the  Leland  Act 
amends  the  Act  by  specifying  that  "not 
later  than  180  days  after  the  end  of  the 
fiscal  year,  the  case  review  and  all 
arbitrations  of  State-Federal  difference 
cases  shall  be  completed".  This  means 
that  by  March  29th  (March  28th  in  leap 
years)  each  year,  all  State  agency  QC 
reviews  must  be  disposed  of  and 
transmitted  into  the  Integrated  Quality 
Control  System,  all  Federally 
subsampled  QC  reviews  must  be 
selected  and  completed  by  FCS,  and  any 
disparity  between  the  State  agency  and 
Federal  review  findings  must  be 
resolved.  It  should  be  recognized  that 
these  activities  can,  and  do,  take  place 
concurrently  over  the  course  of  the 
annual  review  period,  but  that  they 
cannot  be  completed  simultaneously. 
The  final  Federal  subsample  cannot  be 
selected  until  all  State  agency  reviews 
have  been  disposed  of,  and  final 
arbitration  requests  and  determinations 
cannot  be  made  until  all  Federal 
reviews  have  been  completed,  and  the 
findings  transmitted  to  the  State 
agencies.  Current  regulations  at  7  CFR 
275.21  provide  State  agencies  with  a 
deadline  of  January  5th  to  dispose  of  all 
QC  reviews,  and  regulations  at  7  CFR 
275.Z3(e)(8)  specify  that  FCS  must 
determine  final  payment  error  rates,  and 
notify  State  agencies  of  these  error  rates 
by  June  30th.  Current  regulations  do  not 
specify  any  deadline  for  the  completion 
of  the  arbitration  process.  The 
Department  has  determined  that  the 
deadlines  mandated  by  section  13951  of 
the  Leland  Act  cannot  be  met  without 
changes  in  the  timeframes  for  the 
completion  of  QC  reviews,  and  changes 


in  the  arbitration  system.  The  specific 
Departmental  proposals  for  meeting  the 
deadlines  mandated  by  the  Leland  Act 
are  contained  in  paragraphs  entitled 
Validation  of  State  Agency  Error 
Rates— §  275.3(c),  Aiiyitration— 
§275. 3(c)(4),  and  Quaiity  control  review 
reports— §275.21. 

Validation  of  State  Agency  Error 
Rates— §  275.3(c) 

Current  regulations  at  7  CFR 
275.3(c)(l)(iii),  published  February  17. 
1984  (49  FR  6292),  specify  that  FCS 
Regional  Offices  shall  assist  State 
agencies  in  completing  case  reviews  that 
State  agencies  were  unable  to  complete 
due  to  refusal  on  the  part  of  a  household 
to  cooperate  with  the  State  agency  QC 
reviewer.  It  was  determined  that  FCS 
Regional  Offices  should  assist  State 
agencies  in  completing  these  difficult 
cases  because  of  the  importance  that 
accepted  statistical  practices  place  on 
completion  of  the  maximum  possible 
percentage  of  sampled  cases. 
Regulations  require  a  State  agency  to 
complete  100  per  cent  of  the  cases 
sampled  for  QC  review.  Failure  to 
complete  100  per  cent  of  the  sampled 
cases  results  in  FCS  adjusting  a  State 
agency's  regressed  error  rate  (see 
regulations  at  7  CFR  275.23(e)(7){iii)). 
Actual  experience  since  the 
implementation  of  these  regulations  has 
shown  that  FCS  Regional  Offices  are 
rarely  able  to  gain  the  cooperation  of  a 
household  which  has  refused  to 
cooperate  with  the  State  agency,  so  that 
the  results  of  this  effort  fail  to  justify  the 
staff  time  and  resources  dedicated  to  it. 
These  efforts  have  also  had  a  negative 
impact  on  the  efficiency  of  the  State 
agency  review  process  in  some 
instances.  Occasionally  a  household 
will  misinform  the  FCS  Regional  Office 
that  it  is  willing  to  cooperate  with  a 
State  agency  QC  reviewer.  When  the 
State  agency  reviewer  attempts  to 
contact  the  household  and  complete  the 
review  the  household  again  refuses  to 
cooperate.  The  case  must  remain 
incomplete,  and  additional  State  agency 
staff  time  and  resources  have  been 
expended  in  the  process. 

Section  13951  of  the  Leland  Act 
amends  the  Food  Stamp  Act  by 
specifying  that  "not  later  than  180  days 
after  the  end  of  the  fiscal  year,  the  case 
review  and  all  arbitrations  of  State- 
Federal  difference  cases  shall  be 
completed."  The  Department  has 
concluded  that  this  mandated  deadline 
cannot  be  achieved  without  maximizing 
the  efficiency  of  the  QC  process  at  both 
the  State  agency  and  Federal  review 
levels.  Because  efforts  on  the  part  of 
FCS  Regional  Offices  to  assist  State 
agencies  in  completing  refusal-to- 


cooperate  cases  have  proven  to  be 
ineffective  the  Department  is  proposing 
to  amend  regulations  so  that  an  FCS 
Regional  Office  will  only  assist  a  State 
agency  in  attempting  to  complete 
refusal-to-cooperate  oases  at  the  specific 
request  of  the  State  agency.  This  will 
allow  the  State  agency,  which  is  in  the 
best  position  to  evaluate  the  probability 
of  success,  to  determine  whether  or  not 
additional  efforts  should  be  made  to 
complete  reviews  in  which  the 
household  has  refused  to  cooperate. 

Arbitration— §  275.3(c)(4) 

Current  regulations  at  7  CFR 
275.3(c)(4),  published  January  21, 1988 
(53  FR  1603),  and  June  5,  1989  (54  FR 
23950)  contain  the  QC  procedures  for 
arbitrating  differences  in  review 
findings  between  State  agencies  and 
FCS.  Under  current  procedures  a  State 
agency  which  disagrees  with  the  FCS 
review  findings  for  an  individual  case 
has  a  maximum  of  28  calendar  days 
after  receipt  of  the  Federal  findings  to 
request  reevaluation  of  the  Federal 
findings  by  a  Regional  arbitrator.  The 
Regional  arbitrator  has  30  days  from  the 
date  of  such  a  request  to  determine  the 
correctness  of  the  Federal  findings  or  to 
notify  the  State  agency  of  the  status  of 
the  arbitration  case.  A  State  agency 
which  disagrees  with  a  Regional 
arbitrator's  review  findings  for  an 
individual  case  has  a  maximum  of  28 
calendar  days  after  receipt  of  the 
Regional  arbitrator's  decision  to  request 
a  reevaluation  of  the  Regional 
arbitrator's  decision  by  a  National 
arbitrator.  The  National  arbitrator  has  no 
established  time  limit  for  rendering 
decisions  on  the  correctness  of  the 
Regional  arbitrator's  findings.  As  these 
timeframes  would  indicate,  arbitration 
is  a  process  which  can  routinely  take  as 
many  as  86  days  to  reach  the  level  of 
national  arbitration.  This  estimate  does 
not  include  possible  delays  when  a 
Regional  arbitrator  requests  additional 
information  from  a  State  agency.  Nor 
does  this  figure  contain  any  time 
estimate  for  the  completion  of  the 
National  arbitrator's  evaluation,  which 
can  vary  greatly  depending  on  priorities, 
the  workload  of  the  National  ari)itrator, 
and  the  complexity  of  the  case  under 
review.  Section  13951  of  the  Leland  Act 
amends  the  Food  Stamp  Act  by 
specifying  that  "not  later  than  180  days 
after  the  end  of  the  fiscal  year  [March 
29th.  or  March  28th  in  leap  years),  the 
case  review  and  all  arbitrations  of  State- 
Federal  difference  cases  shall  be 
completed."  Granting  that  the  current 
arbitration  process  (not  including  the 
National  arbitrator's  evaluation)  can 
routinely  take  86  calendar  days,  it 
would  be  necessary  for  the  arbitration 


process  to  begin  earlier  than  January 
2nd  following  the  end  of  the  fiscal  year 
in  order  to  insure  meeting  the  March 
29th  deadline.  Current  regulations  at  7 
CFR  275.21(b)(2)  provide  State  agencies 
with  95  days  frt>ra  the  end  of  a  sample 
month  to  complete  all  case  reviews. 
This  means  that  for  the  last  sample 
month  of  the  review  period  (September) 
the  State  agencies  final  deadline  for 
disposing  of  all  cases  for  the  fiscal  year 
is  January  5th.  The  Department  has 
concluded  that  the  deadlines  mandated 
by  the  Leland  Act  for  the  completion  of 
arbitration  for  a  fiscal  year  cannot  be 
achieved  without  a  restructuring  of  the 
current  arbitration  system. 

The  Department  proposes  to  replace 
the  current  two-tier  arbitration  process 
with  a  one-tier  arbitration  system.  State 
agencies  would  submit  requests  for 
arbitration  to  their  appropriate  FCS 
Regional  offices  within  10  days  of 
receipt  of  the  Federal  QC  findings  for  a 
case.  The  Department  considers  10  days 
to  be  sufficient  for  a  State  agency  to 
submit  requests  for  arbitration  because 
the  State  agency  has  already  completed 
its  review  of  households'  circumstances 
before  the  Federal  review  was 
conducted.  In  preparing  its  cases  for 
arbitration  the  State  agency  is  simply 
identifying  the  specific  case  issue(s)  in 
dispute  between  the  State  agency  and 
FCS.  and  then  ensuring  that  all 
verification,  documentation,  or  other 
material  supporting  its  findings  are 
included  in  its  submittal(s).  The  FCS 
Regional  office  QC  staff  may  also  submit 
to  the  arbitrator(s)  a  response  to  the 
State  agency's  request  either  agreeing 
with  the  State  agency  or  explaining  why 
the  State  agency's  position  is  incorrect. 
The  arbitrators)  would  be  allowed  a 
maximum  of  35  calendar  days  from  the 
date  a  request  is  received  to  render  a 
decision  regarding  the  accuracy  of  the 
Federal  QC  findings  and  disposition  in 
a  case.  Prudence  dictates  that  with  the 
modification  of  the  arbitration  system  to 
a  single  level  of  review,  the  reviewing 
official  should  be  allowed  the  longest 
possible  timeframe  to  render  decisions. 

The  Department  is  proposing  a 
number  of  other  changes  to  the 
arbitration  process  to  maximize  the 
efficiency  and  accuracy  of  the  system. 
The  proposed  regulations  would  limit 
requests  for  arbitration  to  those  cases 
where  the  State  agency's  findings  or 
disposition,  as  transmitted  to  the 
National  Computer  Center's  (NCC) 
Integrated  Quality  Control  System 
(IQCS),  differ  ft^m  the  Federal  findings 
or  disposition  transmitted  to  NCC. 
These  cases  are  commonly  referred  to  as 
"disagree  cases".  Under  the  proposed 
system  Slate  agencies  will  not  be 
permitted  to  arbitrate  cases  where  the 
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State  agency's  and  Federal  Findings  or 
disposition  are  the  same.  The  purpose  of 
the  arbitration  system  is  solely  to 
resolve  disagreements  between  the  State 
agency's  and  Federal  findings  or 
disposition.  State  agencies  have 
sometimes  used  the  arbitration  process 
"as  a  way  of  registering  disagreement 
with  FCS  policy  on  an  issue.  In  these 
cases,  the  State  agency  agrees  that  the 
findings  were  correct,  but  it  does  not 
approve  of  the  current  Federal  policy. 
The  Department  maintains  that  it  is 
important  to  dedicate  the  limited 
resources  and  staff  to  those  cases  where 
there  is  a  difference  between  the  State 
agency's  and  FCS  regional  office's 
findings  or  disposition  of  an  individual 
case,  rather  than  those  cases  where  all 
parties  agree. 

As  a  further  expedient  to  maximizing 
the  efficiency  of  the  arbitration  system, 
the  Department  is  proposing  that  State 
agencies  be  required  to  submit  specific 
documents  and  to  ensure  that  their 
arbitration  requests  are  complete, 
legible,  and  understandable.  Over  the 
past  several  fiscal  years,  requests  for 
arbitration  have  frequently  failed  to 
provide  arbitrators  with  the  information 
needed  to  render  decisions  efficiently 
and  accurately  without  time  consuming 
requests  for  additional  information  or 
clarification.  Common  problems  have 
included:  illegible  documents,  blank 
photocopied  pages,  income  calculations 
that  cannot  be  duplicated,  missing 
information  regarding  waivers  in  effect 
at  the  time  of  the  review,  and  lack  of 
documentation  regarding  the  reporting 
and  budgeting  systems  applicable  to  the 
case.  When  arbitrators  confront  these 
problems,  they  often  must  recontact 
State  agencies  and  Regional  offices  for 
clarification.  This  process  has  become 
both  time-consuming  and  confusing.  As 
a  solution  to  this  problem,  the 
Department  proposes  to  require  a 
standardized  set  of  documents  to 
accompany  each  State  agency  request. 
The  Department  proposes  that  the 
following  items  be  required:  (1)  The 
request  for  arbitration  and  basic  case 
information,  which  would  include 
State,  sample  month  and  year,  review 
number,  review  date,  reporting  and 
budgeting  procedure,  food  stamp 
procedures  for  budgeting  grants  from 
the  Aid  to  Families  with  Dependent 
Children  Program,  certification  period, 
and  calendar  or  fiscal  month  system;  (2) 
Information  about  the  certification 
action  under  dispute,  which  would 
include  initial  certification  or 
recertification,  legible  certification  work 
papers,  legible  State  agency  quality 
control  work  papers,  and  legible 
regional  office  quality  control  work 


papers;  and  (3)  Information  about  the 
State  agency's  specific  issues,  which 
would  include  the  element  under 
dispute,  regulatory  citations,  handbook 
citations,  policy  memoranda,  legislative 
implementation  dStes,  applicable 
waivers,  and  verification  of  facts.  Each 
arbitration  request  would  also  include  a 
checklist  identifying  the  required  items 
and  indicating  whether  they  were 
included  with  the  request.  The 
Department  is  particularly  interested  in 
soliciting  comments  about  the  need  for 
such  a  checklist,  the  items  that  should 
appear  on  the  checklist,  and  any 
alternatives  that  might  be  suggested  to 
enhance  the  efficiency  of  arbitration. 

If  a  State  agency  submitted  an 
incomplete  request  for  arbitration  the 
arbitrator  would  render  a  decision  based 
strictly  on  the  merits  of  the  available 
information.  This  does  not  mean  that  in 
instances  where  the  State  agency 
submits  an  incomplete  request,  and  the 
FCS  Regional  office  submits  a  response, 
the  arbitrator(s)  would  automatically 
decide  in  favor  of  the  Federal  position 
because  of  the  incomplete  State  agency 
request.  Nor  would  this  apply  in  the 
reverse  situation.  If  a  State  agency's 
request  for  arbitration  is  complete  but 
the  FCS  Regional  office  does  not  submit 
a  response,  the  arbitrator(s)  would  not 
automatically  decide  in  favor  of  the 
State  agency's  position  because  the 
Regional  office  had  not  submitted  a 
response.  The  arbitrator(s)  would  make 
an  independent  judgement  of  the 
request,  based  upon  whatever 
information  the  State  agency  and 
Regional  office  had  provided.  The 
proposed  procedure  would  not  permit  a 
State  agency  to  submit  a  partial  request 
for  arbitration  and  then  supply 
supporting  documentation  over  a  ten 
day  period. 

In  order  to  ensure  that  the  QC  process 
meets  the  legislated  timeframes  the 
Department  is  proposing  that  arbitration 
be  limited  to  those  cases  where  the  State 
agency's  findings  and  disposition  were 
transmitted  to  the  National  Computer 
Center's  (NCC)  Integrated  Quality 
Control  System  (IQCS)  in  a  timely 
manner.  The  timeframes  for  the 
transmission  of  case  findings  to  NCC  is 
discussed  in  the  paragraph  entitled 
"Quality  control  review  reports — 
§275.21".  The  Department  maintains 
that  State  agency  reviews  which  are  not 
completed  and  transmitted  into  the 
IQCS  in  a  timely  maimer  delay  the 
selection  and  completion  of  FCS's 
Federal  QC  subsample  reviews,  and 
jeopardize  the  system's  ability  to  meet 
the  deadlines  mandated  by  the  Leland 
Act  for  the  completion  of  all  case  review 
and  arbitration  activity.  The  Department 
proposes  to  restrict  arbitration  to  those 


case  reviews  which  have  met  the 
timeframes  for  transmittal  to  NCC  to 
ensure  that  the  QC  process  is  completed 
in  time  to  meet  the  mandated  deadline 
of  180  calendar  days  after  the  end  of  the 
fiscal  year.  This  restriction  would  not 
apply  to  one  exceptional  class  of  case 
reviews  transmitted  into  the  IQCS  in  an 
untimely  manner.  This  class  would  be 
cases  originally  disposed  of  (in  a  timely 
manner^  as  incomplete  due  to  refusal  to 
cooperate  on^e  part  of  the  food  stamp 
household.  If  the  household  later  agrees 
to  cooperate  with  QC  and  the  review  is 
completed  and  retransmitted  to  IQCS  on 
a  date  after  the  original  deadline  for 
completing  the  case,  but  prior  to  the 
final  deadline  for  disposing  of  all  cases 
for  the  review  period  (December  29th 
under  these  proposed  rules)  the  State 
agency  would  retain  the  right  to  request 
arbitration  of  the  review  findings  of  the 
completed  case  (assuming  that  the 
completed  case  is  selected  for  FCS 
review,  and  the  Federal  review  findings/ 
disposition  disagree  with  the  State 
agency's  findings/disposition).  The 
Department  is  soliciting  comments  on 
additional  categories  of  case  reviews 
which  should  be  excluded  from  the 
timeframe  restrictions  for  arbitration. 

Quality  Control  Reviewf  Reports — 
§275.21 

Current  regulations  at  7  CFR 
275.21(b),  published  February  17, 1984 
(49  FR  6292).  specify  the  timeframes  for 
State  agencies  to  dispose  of  and  report 
the  findings  of  cases  selected  for  QC 
review.  Under  current  procedures  a 
State  agency  has  75  calendar  days  from 
the  end  of  a  sample  month  to  dispose 
of  90  percent  of  the  cases  selected  for 
review  in  that  month;  100  percent  of  the 
cases  must  be  disposed  of  within  95 
days  of  the  end  of  the  sample  month.  As 
discussed  in  the  section  dealing  with 
the  arbitration  process,  this  means  that 
for  the  last  sample  month  of  the  review 
period  (September)  the  State  agencies 
final  deadline  for  disposing  of  all  cases 
for  the  fiscal  year  is  currently  January 
5th.  The  Department  is  proposing  an 
arbitration  system  which  will  provide 
State  agencies  the  opportunity  to  submit 
a  request  for  arbitration  of  a  case,  to  be 
received  by  the  appropriate  FCS 
regional  office  within  10  days  from  the 
date  of  receipt  of  the  Federal  findings, 
and  35  days  for  the  arbitrator(s)  to 
render  a  decision  on  a  case.  Thus, 
arbitration  will  be  a  process  which 
could  routinely  take  up  to  45  days  to 
complete.  This  is  the  minimum 
timeframe  which  the  Department  has 
deemed  necessary  to  ensure  an 
arbitration  process  which  will  render 
accurate  determinations.  Section  13951 
of  the  Leland  Act  amends  the  Food 
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Stamp  Act  of  1977  by  specifying  that 
"not  later  than  180  days  after  the  end  of 
the  fiscal  year  [March  29th,  or  March 
28th  in  leap  years],  the  case  review  and 
all  arbitrations  of  State-Federal 
difference  cases  shall  be  completed." 
Since  the  Department  has  concluded 
that  the  arbitration  process  requires  a 
minimum  of  45  calendar  days  to  ensure 
accurate  decisions  being  rendered,  it 
would  be  necessary  for  the  arbitration 
process  to  begin  no  later  than  February 
12th  following  the  end  of  the  fiscal  year 
in  order  to  insure  meeting  the  March 
29th  deadline.  With  the  current  State 
agency  deadline  for  final  case 
disposition  of  January  5th,  this  would 
leave  FCS  a  total  of  38  days  to  select  the 
final  Federal  subsample  of  cases 
(approximately  1,580  cases,  based  on 
one  month,  or  one  twelfth,  of  the  Fiscal 
Year  1991  Federal  sample  size  of 
18,982),  accumulate  the  State  agency 
and  local  office  records  necessary  for 
the  completion  of  the  Federal  reviews, 
complete  the  Federal  review,  and 
transmit  the  Federal  review  findings  to 
the  appropriate  State  agencies.  The 
Department  concludes  that  the 
deadlines  mandated  by  the  Leland  Act 
for  case  completion  (both  State  agency 
and  Federal  reviews)  and  arbitration 
cannot  be  achieved  without 
restructuring  the  current  timeframes  for 
case  completion. 

The  Department  proposes  to  modify 
the  deadline  for  State  agencies  to 
dispose  of  QC  cases  and  transmit  review 
findings  to  NCC's  IQCS,  by  requiring 
that  100  percent  of  the  cases  selected  for 
review  be  disposed  of  within  90 
calendar  days  of  the  end  of  the  sample 
month  for  which  the  cases  were  selected 
for  review.  State  agencies  would 
continue  to  be  required  to  dispose  of  90 
percent  of  selected  cases  within  75 
calendar  days  of  the  end  of  the  sample 
month  for  which  the  cases  were  selected 
for  review,  as  provided  for  in  current 
regulations  at  7  CFR  275.21(b)(2).  Such 
a  timeframe  will  result  in  a  final  annual 
deadline  for  the  completion  of  State 
agency  reviews  of  December  29th.  This 
will  provide  FCS  with  approximately  45 
days  to  complete  the  Federal  case 
review  process  and  transmit  final 
Federal  review  findings  to  the  State 
agencies.  While  the  Department 
recognizes  that  the  proposed  timeframes 
for  case  completion  may  require 
dedication  of  additional  resources  by 
both  State  agencies  and  FCS,  only  a 
modification  of  the  case  completion 
timeframes  and  adherence  to  them,  in 
conjunction  with  the  redesign  of  the 
arbitration  process,  will  allow  sufficient 
time  to  meet  the  mandated  deadlines 
contained  in  the  Leland  Act.  Because  of 


the  importance  which  accepted 
statistical  practices  places  on  the 
completion  of  the  maximum  possible 
number  of  cases  sampled  for  QC  review, 
the  Department  is  proposing  to  restate, 
in  this  section  of  the  regulations, 
instructions  currently  contained  in  7 
CFR  275.12(g). 

Disposition  of  Case  Reviews 

These  instructions  specify  that 
without  FCS  approval  a  State  agency 
shall  not  dispose  of  a  case  as  not 
completed  based  solely  on  the  fact  that 
the  State  agency  was  unable  to  complete 
the  case  in  time  to  meet  the  timeframes 
for  the  disposal  of  case  reviews. 

The  Department  is  also  proposing  a 
conforming  change  to  regulations  at  7 
CFR  273.2(d)(2),  Cooperation  with  QC 
Reviewer.  This  section  of  the 
regulations,  published  February  17, 
1984  (49  FR  6292),  currently  specifies 
that  food  stamp  households  which 
refuse  to  cooperate  with  a  quality 
control  reviewer  shall  be  determined 
ineligible  to  participate  in  the  Food 
Stamp  Program  until  95  days  after  the 
end  of  the  annual  QC  review  period,  or 
until  the  household  cooperates  with  the 
QC  reviewer  (whichever  is  earlier).  This 
95  day  timeframe  was  established  to 
correspond  to  the  95  day  timeframe 
which  the  State  agency  has  to  dispose 
of  QC  reviews.  Just  as  QC  has  a  final 
deadline  for  the  disposal  of  all  reviews 
for  an  annual  review  period  of  95  days 
after  the  end  of  the  review  period,  a 
household  which  refuses  to  cooperate 
with  QC  is  determined  ineligible  to 
participate  in  the  Program  until  95  days 
after  the  end  of  the  annual  review 
period.  The  Department  is  proposing  to 
change  the  period  of  household 
ineligibility  from  95  to  90  days  after  the 
end  of  the  aimual  review  period,  in 
order  to  correspond  to  the  proposed 
change  to  the  State  agencies  timeframes 
for  the  disposition  of  QC  reviews.  The 
Department  is  proposing  an  additional 
conforming  change  to  regulations  at  7 
CFR  273.2(0(l)(ix).  This  section  of  the 
regulations,  published  February  4,  1987 
(52  FR  3402),  deals  writh  the 
requirement  that  State  agencies  verify 
all  factors  of  eligibility  for  households 
which  have  been  terminated  for  refusal 
to  cooperate  with  quality  control.  A 
reference  is  made  in  this  section  to  the 
period  of  inehgibility  lasting  until  the 
95  day  after  the  end  of  the  annual 
review  period.  The  Department  is 
proposing  to  change  the  reference  from 
95  to  90  days  after  the  end  of  the  annual 
review  period,  in  order  to  correspond  to 
the  proposed  change  to  the  State 
agencies  timeframes  for  the  disposition 
of  QC  reviews. 


Variances  Excluded  From  Error 
Analysis— §  275.12(d)(2) 

Prior  to  the  Leland  Act,  section 
16(c)(3)  of  the  Food  Stamp  Act  specified 
that  any  errors  resulting  from  the 
application  of  new  regulations 
promulgated  under  the  Act  during  the 
first  60  days  (or  90  days  at  the  discretion 
of  the  Secretary)  from  the  required 
implementation  date  of  such  regulations 
shall  be  excluded  from  the  payment 
error  rate.  Section  13951  of  the  Leland 
Act  amends  the  Act  by  changing  the 
timeframe  for  excluding  these  errors 
from  60  (or  90)  days,  to  120  days.  In 
response  to  this  change  the  Department 
is  proposing  a  regulatory  change  at  7 
CFR  275.12(d)(2)(vii)  to  reflect  the  new 
timeframe  for  excluding  variances 
resulting  irom  the  promulgation  of  new 
regulations. 

State  Agencies'  Liabilities  for  Payment 
Error — Fiscal  Year  1986  and  Beyond — 
§  275.23(e)(4) 

Current  regulations  at  7  CFR 
275.23(e)(4).  published  November  27. 

1991  (56  FR  60045).  sjsecify  a  payment 
error  rate  tolerance  level  for  any  fiscal 
year  to  be  one  percentage  point  added 
to  the  lowest  national  performance 
measure  announced  up  to  and  including 
that  fiscal  year.  A  State  agency  which 
exceeds  this  tolerance  level  is  subject  to 
a  liability  claim  equivalent  to  the 
difference  between  the  State  agency's 
payment  error  rate  and  the  tolerance 
level,  multiplied  by  the  total  value  of 
the  allotments  issued  in  the  fiscal  year 
by  the  State  agency.  Section  13951  of 
the  Leland  Act  establishes  a  new  system 
of  payment  error  rate  goals  and 
consequences.  The  payment  error  rate 
tolerance  level,  beginning  in  Fiscal  Year 

1992  and  applying  to  Fiscal  Year  1992 
and  all  subsequent  fiscal  years,  is  the 
national  performance  measure  for  the 
fiscal  year.  The  national  performance 
measure  continues  to  be  defined  as  the 
sum  of  the  products  of  each  State 
agency's  payment  error  rate  times  that 
State  agency's  proportion  of  the  total 
value  of  national  allotments  issued  for 
the  fiscal  year  using  the  most  recent 
issuance  data  available  at  the  time  the 
State  agency  is  notified  of  its  payment 
error  rate.  A  State  agency  which  exceeds 
this  tolerance  level  is  now  subject  to  a 
liability  claim  equivalent  to  the  total 
value  of  the  allotments  issued  in  the 
fiscal  year  by  the  State  agency, 
multiplied  by  a  factor  which  is  the 
lesser  of  (1)  the  ratio  of  the  amount  by 
which  the  payment  error  rate  of  the 
State  agency  for  the  fiscal  year  exceeds 
the  national  performance  measure  for 
the  fiscal  year,  to  the  national 
performance  measure  for  the  fiscal  year. 
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or  (2)  one.  This  figure  is  then  multiplied 
by  the  amoiuit  by  which  the  payment 
error  rate  of  the  State  agency  for  the 
fiscal  year  exceeds  the  national 
performance  measure  for  the  fiscal  year. 
The  Department  is  proposing  changes 
to  regulations  at  7  CFR  275.23(e)  to 
revise  ciurent  subparagraph  (4)  to  reflect 
the  fact  that  the  sanction  system 
mandated  by  the  Hupger  Prevention  Act 
of  1988  (Pub.  L.  100-435,  enacted 
September  19.  W88)  (the  "Hunger 
Prevention  Act")  now  applies  only  to 
Fiscal  Years  1986  through  1991.  A  new 
paragraph  will  be  added  to  reflect  the 
sanction  system  mandated  by  the 
Leland  Act  for  Fiscal  Year  1992.  and  all 
subsequent  fiscal  years.  In  addition,  the 
Department  proposes  to  continue  the 
current  policy  under  which,  once 
announced,  the  national  performance 
measure  for  a  fiscal  year  will  not  be 
subject  to  change.  The  Leland  Act 
mandates  that  within  30  days  of  the 
completion  of  the  case  review  and 
arbitration  process  for  a  fiscal  year 
(which  itself  must  be  completed  within 
180  days  of  the  end  of  the  fiscal  year) 
the  IDepartment  shall  determine  final 
error  rates,  the  national  performance 
measure,  and  the  amounts  of  liability 
claims  against  State  agencies  [emphasis 
added].  The  Department  concludes  that 
the  intent  of  the  Leland  Act  is  that  once 
individual  State  agency  error  rates,  and 
the  national  performance  measure  are 
announced,  they  are  final,  and  that 
adjustments  to  these  figures  cannot  be 
considered. 

Good  Cause— §  275.23(e)(6) 

The  Food  Stamp  Act  of  1977,  as 
amended  by  the  Hunger  Prevention  Act. 
allows  relief  from  all  or  a  part  of  a 
Quality  Control  liability  as  established 
under  §  275.23(e)(4)  when  a  State 
agency  can  demonstrate  that  a  part  or  all 
of  an  excessive  error  rate  was  due  to  an 
unusual  event  which  had  an 
uncontrollable  impact  on  the  State 
agency's  payment  error  rate.  The 
legislative  history  for  current 
regulations  governing  good  cause 
provides  that  "The  purpose  of  good 
cause  under  the  new  system  is  to  allow 
the  Secretary  the  discretion  to  provide 
relief  when  a  State  with  otherwise 
effective  administration  has  faced  an 
unusual  event  with  a  large 
uncontrollable  impact  on  errors." 
(House  Report  100-828.  part  1,  page  34). 

Althougn  the  Leland  Act  transfers  the 
authority  to  grant  good  cause  relief  from 
the  Secretary  of  Agriculture  to  the 
Department's  Administrative  Law 
Judges  (ALJs).  the  intent  as  to  what 
constitutes  good  cause  has  not  changed. 
Congress'  intent  was  made  clear  in  the 
legislative  history  accompanying  the 


Leland  Act  which  states.  "It  is  the 
Committee's  intent  that  the  new 
national  performance  measure  will 
provide  relief  for  those  factors  that  are 
not  unique  to  any  one  state  agency,  such 
as  the  effects  of  recession  or  program 
changes.  However,  the  Committee 
recognizes  that  there  will  be  unusual 
events  with  an  uncontrollable  impact  on 
errors  which  affect  state  agencies  with 
otherwise  effective  program 
administration  (emphasis  added).  The 
Committee  expects  that  these  individual 
state  situations  (emphasis  added)  will 
be  addressed  through  the  good  cause 
waiver  procedures.  The  Committee  also 
expects  that  the  Secretary's 
determination  on  states'  good  cause 
waiver  requests  will  be  based  on  good 
cause  criteria,  and  not  on  such  factors 
as  budget  considerations."  (House 
Report  103-111,  pg.l2).  Other  than  the 
provision  that  the  determination  to 
waive  all  or  part  of  a  Quality  Control 
liability  will  be  made  by  an  ALJ,  this 
intent  was  adopted  by  the  Conference 
Substitute.  (Statement  of  Managers).  The 
language  of  these  reports  reaffirms 
Departmental  policy  as  established 
under  the  provisions  of  the  Hunger 
Prevention  Act. 

The  Department  concludes,  therefore, 
that  good  cause  relief  is  intended  to 
ensure  that  a  State  agency  which 
otherwise  effectively  administers  the 
Food  Stamp  Program  is  not  held  liable 
for  that  portion  of  an  excessive  error  rate 
caused  by  an  unusual  event  which  has 
an  uncontrollable  impact  on  a  State 
agency's  payment  error  rate. 

The  Leland  Act  provides  good  cause 
consideration  for  the  following  unusual 
events:  (A)  a  natural  disaster  or  civil 
disorder  that  adversely  affects  Food 
Stamp  Program  operations;  (B)  a  strike 
by  employees  of  a  State  agency  who  are 
necessary  for  the  determination  of 
eligibility  and  processing  of  case 
changes  under  the  Food  Stamp  Program; 
(C)  a  significant  growth  in  food  stamp 
caseload  in  a  State  prior  to  or  during  a 
fiscal  year,  such  as  a  15  percent  growth 
in  caseload;  (D)  a  change  in  the  Food 
Stamp  Program  or  other  Federal  or  State 
program  that  has  a  substantial  adverse 
impact  on  the  management  of  the  Food 
Stamp  Program  of  a  State;  and  (E)  a 
significant  circumstance  beyond  the 
control  of  the  State  agency. 

This  proposed  rulemaking  adopts  the 
unusual  events  which  qualify  for 
consideration  under  good  cause  relief. 
As  noted  above,  the  legislative  history 
makes  clear  that  good  cause  relief  based 
on  the  impact  of  unusual  events  is 
limited  to  individual  state  situations, 
and  that  allowances  for  those  situations 
that  are  not  unique  to  any  one  state  are 


made  via  the  national  performance 
measure. 

The  effects  of  recession  and  program 
changes  are  specifically  identified  in  the 
legislative  history  as  factors  that  are  not 
considered  unique  to  any  one  state. 
Program  changes  have  therefore  been 
designated  both  as  an  unusual  situation 
for  which  good  cause  relief  will  be 
considered  and  as  a  condition  that  is  not 
unique  to  one  state.  From  this  report 
language,  the  Department  concludes 
Congress'  intent  was  that  the  five 
situations  are  considered  "unusual 
events",  appropriate  for  good  cause 
relief,  only  if  they  exceed  a  national 
norm. 

The  preamble  to  current  regulations 
published  September  28.  1992.  (57  FR 
44482)  discusses  further  those  situations 
that  will  not  be  considered  for  good 
cause  relief. 

Current  regulations  at  §275.23(e)(6)(i) 
describe  the  criteria  and  methodology 
under  which  PCS  will  grant  good  cause 
waivers.  While  the  Secretary  or  the 
Secretary's  designee  will  no  longer  be 
making  the  final  determination  in  good 
cause  appeals.  PCS  retains  the  authority 
to  establish  criteria  under  which  good 
cause  is  evaluated.  The  Department 
wishes  to  make  it  clear  that  current 
criteria  and  methodology,  with 
modifications,  will  serve  as  guidelines 
for  both  PCS  and  the  ALJ  to  assess, 
evaluate  and  respond  to  claims  by  the 
State  agency  for  a  good  cause  waiver  of 
liability  in  conjunction  with  the  appeals 
process.  As  under  current  regulations, 
an  alternate  methodology  will  continue 
to  be  used  for  certain  events  when  a 
State  agency  provides  insufficient 
information  to  demonstrate  using 
factual  analysis  that  the  unusual  event 
had  an  uncontrollable  impact  on  the 
error  rate.  However,  the  IDepartment  is 
proposing  modifications  to  these 
alternate  methodologies.  While  current 
procedures  take  into  account  the 
duration  of  an  unusual  event,  they  do 
not  measure  the  degree  of  impact  that 
the  unusual  event  has  on  Program 
operations.  As  a  result,  a  Federally- 
declared  disaster,  for  example,  is  treated 
the  same  regardless  of  size  of  the 
counties  affected  or  amount  of  issuances 
for  those  counties.  The  Department  is 
proposing  an  alternate  methodology  that 
will  take  into  account  both  the  duration 
of  the  unusual  event  and  the  magnitude 
or  intensity  of  the  unusual  event.  The 
alternate  methodologies  have  also  been 
modified  to  include  specific  procedures 
for  calculating  waiver  amounts  to 
ensure  equity  and  consistency  in  these 
determinations.  The  following  is  a 
summary  of  the  modifications  to  the 
alternate  methodologies: 
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Disasters/Civil  Disorders  and  Strikes 

Duration  will  be  measured  by  the 
number  of  months  the  event  had  an 
adverse  impact  on  program  operations. 
Intensity  of  these  unusual  events  will  be 
a  proportional  measurement  of  the 
issuances  for  the  counties  affected  to  the 
State's  total  issuance.  The  amount  of  the 
waiver  of  liability  will  be  determined 
using  the  following  linear  equation:  la/ 
lb  X  [M/12  or  Mp/18]  x  L  where;  la  is 
the  issuance  for  the  first  full  month 
immediately  preceding  the  unusual 
event  for  the  county  affected;  lb  is  the 
State's  total  issuance  for  the  first  full 
month  immediately  preceding  the 
unusual  event;  M/12  is  number  of 
months  in  the  subject  fiscal  year  that  the 
unusual  event  had  an  adverse  impact  on 
program  operations;  Mp/18  is  the 
number  of  months  in  the  last  half  (April 
through  September)  of  the  prior  fiscal 
year  that  the  unusual  event  had  an 
adverse  impact  on  program  operations; 
L  is  the  total  amount  of  the  Uability  for 
the  fiscal  year. 

For  example,  a  tornado  hits  County  A 
on  5/15,  and  the  County  is  declared  a 
Federal  disaster  area.  Program 
operations  in  this  county  were  adversely 
impacted  for  3  months.  In  addition,  a 
significant  number  of  program  staff  from 
County  B  were  diverted  for  1  month  to 
handle  the  crises  in  County  A.  Issuance 
figures  for  the  month  of  April  were: 
2.000,000  (A):  1,900,000  (B);  38,500,000 
(Statewide).  The  liability  for  the  fiscal 
yr.  was  $3,300,000.  The  above  formula 
is  applied  as  follows:  County  A — 
[2,000,000/38,500,000]  x  3/12  x 
3,300,000  OR;  .05195  x  .25  x  3.300,000 
=  $42,858  credit  to  the  liability.  County 
B— [1,900,000/38,500,000]  x  1/12  x 
3,300.000  OR;  .04935  x  .08333  x 
3.300.000  =  $13,571  credit  to  the 
liability.  Total  credit  to  the  liability  is 
$56,429  ($42,858  +  $13,571).  This 
results  in  a  revised  liability  for  the  State 
agency  of  $3,243,571  ($3,300,000— 
$56,429). 

Significant  Growth  in  Food  Stamp 
Caseload 

Duration  and  intensity  will  be 
measured  by  the  degree  to  which 
caseload  growth,  statewide,  exceeds  15 
percent  during  the  12  month  period 
from  April  of  the  prior  fiscal  year 
through  March  of  the  subject  fiscal  year, 
and  by  the  degree  to  which  a  State's 
error  rate  exceeds  the  national 
performance  measure.  The  amount  of 
waiver  of  liability  will  be  determined 
using  a  ratio  of  the  percentage  of 
caseload  increase  from  a  12  month  base 
period  to  the  percentage  the  State's  error 
rate  exceeds  the  national  performance 
measure. 


This  proportional  measurement  is 
based  on  procedures  similar  to  the 
"sliding  scale"  used  for  the 
determination  of  liability  amounts,  and 
incorporates  a  floating  national  average 
which  accounts  for  those  factors  that  are 
common  to  all  States.  Using  the  error 
rate  in  this  calculation  allows  greater 
consideration  for  a  State  agency  that 
effectively  manages  caseload  growth.  As 
a  result,  a  State  agency  with  an  error 
rate  barely  exceeding  the  national 
performance  measure  and  an  18  percent 
increase  in  caseload  growth  will  receive 
a  proportionally  larger  waiver  amount 
than  a  State  agency  with  the  same 
percentage  of  caseload  growth  but  with 
an  error  rate  greatly  exceeding  the 
national  performance  measure. 

Under  this  alternate  methodology, 
requisite  caseload  growth  will  be 
determined  statewide  rather  than  by 
individual  counties.  The  Department 
recognizes  that  an  individual  county, 
because  of  its  size,  may  drive  the  error 
rate  for  the  State  as  a  whole.  The  State 
agency  may  still  use  the  impact  of 
caseload  groMrth  in  individual  counties 
on  the  State's  error  rate  to  pursue  good 
cause  relief  under  the  primary  criterion. 
With  the  improvements  in  automated 
systems  for  data  analysis,  State  agencies 
should  have  little  difficulty  in 
demonstrating  the  impact  on  the  error 
rate  when  the  impact  is  significant.  The 
Department  has  designed  the  alternate 
methodology  for  use  when  the  impact  of 
an  unusual  event  on  the  error  rate  is 
more  difficult  to  isolate  and  distinguish. 

Caseload  growth  occurring  in  the  last 
half  of  the  subject  fiscal  year  will  not  be 
considered  under  the  alternate 
methodology.  The  Department  believes 
caseload  growth  occurring  in  the  six 
month  period  prior  to  the  subject  fiscal 
year  and  in  the  beginning  of  the  subject 
fiscal  year  will  have  a  greater  potential 
for  disrupting  Program  operations  as 
more  months  will  be  affected  than  will 
caseload  growth  occurring  at  the  end  of 
the  fiscal  year.  For  example,  an  increase 
in  caseload  growth  prior  to  the  subject 
fiscal  year  will  have  an  impact  on  the 
error  rate  for  the  entire  12  months  while 
caseload  growth  in  the  last  month  of  the 
fiscal  year  will  have  an  impact  for  only 
1  month.  If  the  State  agency  can 
demonstrate  the  effects  of  caseload 
growth  in  the  last  half  of  the  subject 
fiscal  year,  it  may  do  so  under  primary 
criterion. 

The  Department  is  proposing  to 
modify  the  alternate  methodology  by 
using  an  average  of  12  months  as  the 
base  period  from  which  caseload  growth 
is  measured  rather  than  the  1  month 
base  period  that  is  currently  used.  An 
average  of  12  months  takes  into  account 
normal  fluctuations  in  growth  occurring 


over  a  jjeriod  of  time,  and  provides  a 
more  accurate  indication  of  actual 
growth  than  does  1  month. 

These  methodologies  are  described  in 
full  in  the  regulatory  section  of  this 
proposed  rule. 

In  the  application  of  the  criteria  and 
methodology,  the  mere  existence  of  an 
unusual  event  specified  under  good 
cause  relief  is  not,  by  itself,  sufficient  to 
establish  a  determination  of  good  cause. 
Congressional  intent  is  explicit  in 
stating  that  a  determination  of  good 
cause  is  contingent  upon  the  following 
3  conditions: 

(1)  An  unusual  event  must  occur.  As 
previously  stated,  good  cause  relief  is 
only  appropriate  for  events  affecting 
individual  State  agencies  and  exceeding 
a  national  norm.  The  national 
performance  measure  which  floats  from 
year  to  year  provides  relief  for  those 
factors  that  are  common  to  all  States. 
Certain  events  may  be  common  to  all 
States  but  have  a  significantly  different 
impact  on  State  agencies  for  a  variety  of 
reasons.  For  example,  while  all  State 
agencies  are  required  to  implement  new 
regulations,  an  individual  State  agency 
may  be  disproportionately  affected  by 
the  program  change  due  to  the  State's 
caseload  demographics.  New 
regulations  affecting  Native  American 
households  on  reservations,  for 
instance,  would  have  an  extensive 
impact  on  State  agencies  with  a  large 
population  of  such  food  stamp 
households.  In  these  situations,  the 
State  agency  needs  to  demonstrate  the 
disproportionate  effect  caused  by  the 
unusual  event.  Good  cause  relief  will  be 
considered  to  the  extent  the  unusual 
event  has  an  uncontrollable  impact  on 

a  State's  error  rate  beyond  the  relief  that 
is  already  provided  through  the  national 
performance  measure. 

(2)  The  event  must  have  an 
uncontrollable  impact  on  errors.  For 
example,  during  the  middle  of  a  review 
period,  several  counties  within  a  state 
are  declared  Federal  disaster  areas  due 
to  massive  flooding.  This  disaster  occurs 
shortly  after  the  expiration  of  the 
variance  exclusion  period  for  a  new 
regulation  which  the  State  agency 
implemented  timely  but  incorrectly. 
Subsequent  to  the  disaster,  there  is  a 
significant  increase  in  the  error  rate. 
Data  analysis  show  that  the  increase  in 
the  error  rate  was  attributable  to  the 
State's  incorrect  implementation  of  the 
regulation.  Even  though  there  was  a 
Federally  declared  disaster,  a  good 
cause  determination  is  not  appropriate, 
in  this  example,  because  the  increase  in 
the  error  rate  resulted  from  a  factor  that 
was  not  associated  with  the  unusual 
event.  Good  cause  relief  will  be 
considered  only  for  that  portion  of  the 
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error  rate/liability  attributal  to  the 
unusual  event. 

(3)  The  event  must  affect  a  State 
agency  with  otherwise  effective  Program 
administration.  Under  current 
regulations,  otherwise  effective 
administration  is  measured  and 
evaluated  by  the  State's  error  rate 
together  with  any  other  available  error 
rate  data  immediately  before  and  after 
the  unusual  event,  and  by  determining 
the  impact  of  the  unusual  event  on  the 
error  rate.  With  this  proposed 
rulemaking,  the  Department  is 
modifying  this  measurement  to  take  into 
consideration  the  degree  to  which  the 
error  rate  exceeds  the  national 
performance  measure. 

FCS  Timeframes— §  275.23(e)(8) 

Prior  to  the  Leland  Act,  section 
16(c)(5)  of  the  Food  Stamp  Act  specified 
that  the  Secretary  must  make  the 
determinations  regarding  any  possible 
incentive  payments  or  claims,  and 
notify  the  State  agencies  of  these 
determinations,  within  nine  months 
following  the  end  of  each  fiscal  year. 
Section  16(c)(6)  specified  that  at  the 
same  time  that  the  State  agencies  are 
informed  of  their  error  rates  and 
possible  incentive  payments  or  claims, 
that  the  Secretary  shall  announce  the 
national  performance  measure  (the  sum 
of  the  products  of  each  State  agency's 
error  rate  times  that  State  agency's 
proportion  of  the  total  value  of  national 
allotments  issued  for  a  fiscal  year). 

Section  13951  of  the  Leland  Act 
amends  the  Food  Stamp  Act  by 
specifying  that:  "not  later  than  180  days 
after  the  end  of  the  fiscal  year,  the  case 
review  and  all  arbitrations  of  State- 
Federal  difference  cases  shall  be 
completed.  Not  later  than  30  days 
thereafter,  the  Secretary  shall  determine 
final  error  rates,  the  national  average 
payment  error  rate,  and  the  amounts  of 
payment  claimed  against  State  agencies; 
and  notify  State  agencies  of  the  payment 
claims."  In  response  to  this  change  the 
Department  is  proposing  a  regulatory 
change  at  7  CFR  275.23(e)(8)  to  reflect 
the  new  timeframes  for  the  completion 
of  the  QC  review  process  for  a  fiscal 
year. 

Interest  Charges— §  275.23(e)(9) 

Prior  to  the  Leland  Act,  section 
13(a)(1)  of  the  Food- Stamp  Act  specified 
that  interest  charges  on  any  unpaid 
portion  of  a  liability  claim  would  accrue 
from  the  date  of  the  decision  on  an 
administrative  appeal  of  the  claim,  or 
fit)m  the  day  two  years  after  the  date  the 
bill  for  the  claim  was  received  by  the 
State  agency,  whichever  was  earlier. 
Section  13951  of  the  Leland  Act  amends 
the  Food  Stamp  Act  by  changing  the 


timeframe  for  the  accruing  of  interest 
charges  from  two  years  to  one  year.  The 
Food  Stamp  Act  now  specifies  that 
interest  on  any  unpaid  portion  of  the 
claim  shall  accrue  from  the  date  of  the 
decision  on  the  administrative  appeal, 
or  from  the  day  that  is  one  year  after  the 
date  the  bill  is  received,  whichever  is 
earlier,  until  the  date  the  unpaid  portion 
of  the  payment  is  received.  In  response 
to  this  change  the  Department  is 
proposing  a  regulatory  change  at  7  CFR 
275.23(e)(9)  to  reflect  the  new  timeframe 
of  one  year. 

In  addition,  the  Department  is  taking 
the  opportunity  to  make  a  technical 
correction  to  the  language  in  this 
paragraph  of  the  regulations.  The 
current  regulations  specify  that  interest 
will  accrue  from  the  date  that  a  State 
agency  receives  the  bill  for  the  liability 
claim  unless  the  State  agency  appeals 
the  claim  "under  §  276.7  of  the 
regulations".  Since  regulations  at  7  CFR 
275.23(e)(9)  regarding  interest  charges 
were  published  (November  27.  1991)  (56 
FR  60045)  the  administrative  appeals 
process  for  liability  claims  has  been 
modified  to  provide  for  appeal  to  a 
Departmental  Administrative  Law 
judge.  The  procedures  for  appeal  of 
claims  to  a  Departmental  Administrative 
Law  Judge  are  contained  in  7  CFR  Part 
283  of  the  regulations.  The  Department 
proposes  to  change  the  reference  to  the 
appeal  process  contained  in  7  CFR 
275.23(e)(9)  from  "under  §  276.7  of  the 
regulations"  to  "under  Part  283  of  the 
regulations". 

Miscellaneous  Technical  Corrections 

The  Department  is  proposing  to  take 
advantage  of  the  opportunity  presented 
with  the  publication  of  this  rule  to  effect 
technical  corrections  to  regulatory 
references  appearing  in  Part  275  of  the 
regulations.  In  a  number  of  paragraphs 
in  Part  275  other  paragraphs  or  sections 
of  the  regulations  are  cited  as  a 
reference  for  the  reader.  Over  the  years 
many  of  these  references  have  become 
inaccurate  due  to  revisions  and 
renumbering  of  various  sections  of  the 
regulations.  The  Department  is  taking 
this  opportunity  to  correct  references 
appearing  in  the  following  paragraphs: 
275.3(c),  275.11(g),  275.23(d)(l)(iii). 
275.23(e)(1),  275.23(e)(7)(i)(D), 
275.23(e)(7)(ii),  275.23(e)(7)(iii)(A). 
275.23(e)(7)(iii)(B),  and 
275.23(e)(10)(iii). 

Dates 

Section  13971  of  the  Leland  Act  sets 
implementation  dates  for  the  various 
provisions  of  the  law  addressed  in  this 
proposed  rule.  The  provisions  of  section 
13951  that  amended  sections  13(a)(1), 
14(a),  and  16(c)  of  the  Act  are  effective 


on  October  1, 1991,  with  the  exception 
of  the  provision  regarding  exclusion  of 
variances  resulting  from  the  application 
of  new  regulations.  The  provision 
regarding  the  exclusion  of  variances 
resulting  from  the  application  of  new 
regulations  is  effective  on  October  1, 
1992. 

List  of  Subiects 

7  CFR  Part  273 

Administrative  practice  and 
procedure.  Aliens,  Claims,  Food  stamps. 
Fraud,  Grant  programs — social 
programs.  Penalties,  Records,  Reporting, 
and  recordkeeping  requirements.  Social 
Security,  Students. 

7  CFR  Part  275 

Administrative  practice  and 
procedure.  Food  stamps.  Reporting,  and 
recordkeeping  requirements. 

For  the  reasons  set  out  in  the 
preamble.  Parts  273  and  275  of  Chapter 
n  of  Title  7  Code  of  Federal  Regulations 
are  proposed  to  be  amended  as  follows: 

PART  273— CERTIFICATION  OF 
ELIGIBLE  HOUSEHOLDS 

1.  The  authority  citation  for  Part  273 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  2011-2032. 

§273.2    [Amended] 

2.  In  §273.2: 

a.  the  third  sentence  of  paragraph 
(d)(2)  is  amended  by  removing  the 
words  "after  95  days"  and  adding  the 
words  "after  90  days"  in  their  place; 

b.  the  first  sentence  of  paragraph 
(f)(l)(ix)  is  amended  by  removing  the 
words  "after  95  days"  and  adding  the 
words  "after  90  days"  in  their  place. 

PART  275— PERFORMANCE 
REPORTING  SYSTEM 

3.  The  authority  citation  for  Part  275 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  2011-2032. 

4.  In  §275.3: 

a.  the  last  sentence  of  the  introductory 
text  of  paragraph  (c)  is  amended  by 
removing  the  reference  to  "275.23(e)(6)" 
and  adding  in  its  place  a  reference  to 
"275.23(e)(8)"; 

b.  paragraph  (c)(l)(iii)  is  revised; 

c.  paragraph  (c)(4)  is  revised. 
The  revisions  read  as  follows: 

§  275.3    Federal  monitoring. 

***** 

(c)  Validation  of  State  Agency  Error 
Rates.  *  *   * 
(1)  Payment  error  rate.  *  *  * 
(iii)  Upon  the  request  of  a  State 
agency,  the  appropriate  FCS  Regional 
Office  will  assist  the  State  agency  in 
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completing  active  cases  reported  as  not 
completed  due  to  household  refusal  to 
cooperate. 

*        *        •        •        • 

(4)  Arbitration,  (i)  Whenever  the  State 
agency  disagrees  with  the  FCS  regional 
office  concerning  individual  QC  case 
findings  and  the  appropriateness  of 
actions  taken  to  dispose  of  an  individual 
case,  the  State  agency  may  request  that 
the  dispute  be  arbitrated  on  a  case-by- 
case  basis  by  an  FCS  Arbitrator,  subject 
to  the  following  limitations. 

(A)  The  State  agency  may  only  request 
arbitration  when  the  State  agency's  and 
FCS  regional  office's  findings  or 
disposition  of  an  individual  QC  case 
disagree. 

(B)  The  arbitration  review  shall  be 
limited  to  the  point(s)  within  the 
Federal  findings  or  disposition  that  the 
State  agency  disputes.  However,  if  the 
arbitrator  in  the  course  of  the  review 
discovers  a  mathematical  error  in  the 
computational  sheet,  the  arbitration 
shall  correct  the  error  while  calculating 
the  allotment. 

(C)  The  State  agency  shall  only  be 
eligible  to  request  arbitration  of  the 
Federal  findings  or  disposition  of  an 
individual  case  if  that  case  was 
disposed  of  and  the  findings  reported  in 
accordance  with  the  timeframes 
specified  in  §  275.21(b)(2).  An  exception 
shall  be  made  for  cases  which  fail  to 
meet  the  timeframes  specified  in 

§  275.21(b)(2)  if  the  cases  were 
originally  disposed  of  by  the  State 
agency,  in  a  timely  manner,  as 
incomplete  due  to  refusal-to-cooperate 
on  the  part  of  the  household.  If  the 
household  later  agrees  to  cooperate  with 
the  Quality  Control  reviewer,  and  the 
case  is  retransmitted  into  IQCS  as 
completed,  then  the  secondary 
disposition/findings  shall  not  be  subject 
to  the  timeliness  of  disposition 
restriction. 

(ii)  The  FCS  Arbitrator(s)  shall  be  an 
individual  or  individuals  who  are  not 
directly  involved  in  the  validation 
effort. 

(iii)  The  State  agency  shall  submit  a 
request  for  arbitration,  to  be  received  by 
the  appropriate  FCS  regional  office 
within  10  calendar  days  of  the  date  of 
receipt  by  the  State  agency  of  the 
regional  office  case  findings.  In  the 
event  the  last  day  of  this  time  period 
falls  on  a  Saturday,  Sunday,  or  Federal 
or  State  holiday,  the  period  shall  run  to 
the  end  of  the  next  work  day. 

(iv)  When  the  State  agency  requests 
arbitration,  it  shall  submit  all  required 
documentation  to  the  appropriate  FCS 
regional  office  addressed  to  the 
attention  of  the  FCS  Arbitrator.  The  FCS 
regional  office  QC  staff  may  submit  a 


response  to  the  State  agency's  request  to 
the  FCS  Arbitrator. 

(A)  A  complete  request  is  one  that 
contains  all  of  the  information  that  FCS 
requires.  The  following  items  shall  be 
required: 

(1)  The  request  for  arbitration  and 
basic  case  information,  which  would 
include  State,  sample  month  and  year, 
review  number,  review  date,  reporting 
and  budgeting  procedure,  food  stamp 
procedures  for  budgeting  grants  &t)m 
the  Aid  to  Families  with  Dependent 
Children  Program,  certification  period, 
and  calendar  or  fiscal  month  system. 

(2)  Information  about  the  certification 
action  under  dispute,  which  would 
include  initial  certification  or 
recertification,  legible  certification  work 
papers,  legible  State  agency  quality 
control  work  papers,  and  legible 
regional  office  quality  control  work 
papers. 

(3)  Information  about  the  State 
agency's  sj)ecific  issues,  which  would 
include  the  element  under  dispute, 
regulatory  citations,  handbook  citations, 
policy  memoranda,  legislative 
implementation  dates,  applicable 
waivers,  and  verification  of  facts. 

(B)  If  the  State  agency's  request  is  not 
complete  the  arbitrator  shall  make  a 
decision  based  solely  on  the  available 
documents. 

(v)  The  FCS  Arbitrator  shall  have  35 
calendar  days  from  the  date  of  receipt  of 
a  State  agency's  request  for  arbitration  to 
review  the  case  and  make  a  decision. 


§275.11    (Amended] 

5.  In  §275.11: 

a.  the  third  sentence  of  paragraph  (g) 
is  amended  by  removing  the  reference  to 
"275.25(e)(6)"  and  adding  in  its  place  a 
reference  to  "275.23(e)(8)"; 

b.  the  fourth  sentence  of  paragraph  (g) 
is  amended  by  removing  the  reference  to 
"275.25(c)"  and  adding  in  its  place  a 
reference  to  "275.23(c)". 

6.  In  §275.12: 

a.  the  introductory  text  of  paragraph 
(d)t2)(vii)  is  revised; 

b.  paragraph  (d)(2)(vii)(A)  is  revised; 

c.  paragraph  (d)(2)(vii)(D)  is  revised. 
The  revisions  read  as  follows: 

§  275.1 2    Review  of  active  cases. 

***** 

(d)  Variance  identification.  *  •  * 
(2)  Variances  excluded  from  error 
analysis.  •   *  * 

(vii)  Subject  to  the  limitations 
provided  in  paragraphs  (d)(2)(vii)(A) 
through  (d)(2)(vii)(F)  of  this  section  any 
variance  resulting  from  application  of  a 
new  Program  regulation  or 
implementing  memorandum  (if  one  is 
'  sent  to  advise  State  agencies  of  a  change 


in  Federal  law,  in  lieu  of  regulations) 
during  the  first  120  days  from  the 
reouired  implementation  date. 

(A)  When  a  regulation  allows  a  State 
agency  an  option  to  implement  prior  to 
the  required  implementation  date,  the 
date  on  which  the  State  agency  chooses 
to  implement  may,  at  the  option  of  the 
State,  be  considered  to  be  the  required 
implementation  date  for  purposes  of 
this  provision.  The  exclusion  period 
would  be  adjusted  to  begin  with  this 
date  and  end  on  the  120th  day  that 
follows.  States  choosing  to  implement 
prior  to  the  required  implementation 
date  must  notify  the  appropriate  FCS 
Regional  Office,  in  writing,  prior  to 
implementation  that  they  wish  the  120 
day  variance  exclusion  to  commence 
with  actual  implementation.  Absent 
such  notification,  the  exclusionary 
period  will  commence  with  the  required 
implementation  date. 
***** 

(D)  Regardless  of  when  the  State 
agency  actually  implemented  the 
regulation,  the  variance  exclusion 
period  shall  end  on  the  120th  day 
following  the  required  implementation 
date,  including  the  required 
implementation  date  defined  in 
paragraph  (d)(2)(vii)(A)  of  this  section. 
***** 

7.  In  §275.21: 

a.  paragraph  (b)(2)  is  revised; 

b.  the  first  sentence  of  paragraph 
(b)(4)  is  amended  by  removing  the 
words  "pending  95  days"  and  adding 
the  words  "pending  90  days"  in  their 
place. 

The  revision  reads  as  follows: 

§  275.21    Quality  control  review  reports. 

*  *        •        •        • 

(b)  Individual  cases.  •  •  • 
(2)  The  State  agency  shall  dispose  of 
and  report  the  findings  of  90  percent  of 
all  cases  selected  in  a  given  sample 
month  so  that  they  are  received  by  FCS 
within  75  days  of  the  end  of  the  sample 
month.  All  cases  selected  in  a  sample 
month  shall  be  disposed  of  and  the 
findings  reported  so  that  they  are 
received  by  FCS  within  90  days  of  the 
end  of  the  sample  month.  Without  FCS 
approval,  no  active  case  shall  be 
reported  as  not  completed  solely 
because  the  State  agency  was  unable  to 
process  the  case  review  in  time  for  it  to 
be  reported  in  accordance  with  these 

timeframes. 

•  *        *        •        • 

8.  In  §275.23: 

a.  the  last  sentence  of  paragraph 
(d)(l)(iii)  is  amended  by  removing  the 
reference  to  "(e)(6)(iii)  "  and  adding  in 
its  place  a  reference  to  "(e)(8)(iii)"; 

b.  paragraph  (e)(1)  is  amended  by 
removing  the  reference  to  "paragraph 
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(e)(6)"  and  adding  in  its  place  a 
reference  to  "paragraph  (e)(8)"; 

c.  the  heading  of  paragrapfi  (e)(4)  is 
amended  by  removing  the  words  "Fiscal 
Year  1986  and  Beyond"  and  adding  the 
words  "Fiscal  Years  1986  through  Fiscal 
Year  1991"  in  their  place; 

d.  the  first  sentence  of  paragraph 
(e)(4)(i)  is  amended  by  removing  the 
words  "For  Fiscal  Year  1986  and 
subsequent  years"  and  adding  the  words 
"For  Fiscal  Year  1986  through  Fiscal 
Year  1991"  in  their  place; 

e.  paragraphs  (e)(5),  (e)(6),  (e)(7), 
(e)(8),  (e)(9),  and  (e)(10)  are  redesignated 
as  paragraphs  (e)(6),  (e)(7),  (e)(8),  (e)(9). 
(e)(10),  and  (e)(ll),  respectively,  and  a 
new  paragraph  (e)(5)  is  added; 

f.  the  newly  redesignated  paragraph 
(e)(7)  is  revised; 

,        g.  the  first  sentence  of  newly 
I    redesignated  paragraph  (e)(8)(i)P)  is 
amended  by  removing  the  reference  to 
"paragraph  (e)(7)(iii)"  and  adding  in  its 
place  a  reference  to  "paragraph 
(e)(8)(iii)"; 

h.  the  last  sentence  of  newly 
redesignated  paragraph  (e)(8)(ii)  is 
amended  by  removing  the  words 
"procedure  of  §  276.7"  and  adding  the 
words  "procedures  of  Part  283"  in  their 
place; 

i.  the  first  sentence  of  newly 
redesignated  paragraph  (e)(8)(iii)(A)  is 
amended  by  removing  the  reference  to 
"paragraph  (e)(7)(i)(C)"  and  adding  in 
its  place  a  reference  to  "paragraph 
(e)(8)(i)(C)"; 

j.  the  first  sentence  of  newly 
redesignated  paragraph  (e)(8)(iii)(B)  is 
amended  by  removing  the  reference  to 
"paragraph  (e)(7)(i){C)"  and  adding  in 
its  place  a  reference  to  "paragraph 
(e)(8)(i)(C)"; 

k.  the  first  three  sentences  in  newly 
redesignated  paragraph  (e)(9)  are 
revised; 

1.  in  newly  redesignated  paragraph 
(e)(10)(i)  the  first  sentence  is  amended 
by  removing  the  reference  to 
"275.23(e)(4)"  and  adding  in  its  place  a 
reference  to  "275.23(e)(5)".  The  second 
sentence  is  amended  by  removing  the 
reference  to  "276.7"  and  adding  in  its 
place  a  reference  to  "Part  283".  The 
fourth  sentence  is  amended  by  removing 
the  words  "2  years"  and  adding  the 
words  "one  year"  in  their  place. 

m.  the  last  sentence  of  newly 
redesignated  paragraph  (e)(ll)(iii)  is 
amended  by  removing  the  reference  to 
"(e)(10)(vi)"  and  adding  in  its  place  a 
reference  to  "(e)(ll)(vi)". 

The  revisions  and  additions  read  as 
follows: 

§  275.23    Determination  of  State  agency 
program  performance. 


(e)  State  agencies'  liabilities  for 
payment  error  rates.  *  *  • 

(5)  State  agencies'  liabilities  for 
payment  error — Fiscal  Year  1992  and 
beyond.  Each  State  agency  that  fails  to 
achieve  its  payment  error  rate  goal 
during  a  fiscal  year  shall  be  liable  as 
specified  in  the  following  p>aragraphs. 

(i)  For  Fiscal  Year  1992  and 
subsequent  years,  FCS  shall  announce  a 
national  performance  measure  within  30 
days  following  the  completion  of  the 
case  review  and  the  arbitration 
processes  for  the  fiscal  year.  The 
national  performance  measure  is  the 
sum  of  the  products  of  each  State 
agency's  payment  error  rates  times  that 
State  agency's  proportion  of  the  total 
value  of  national  allotments  issued  for 
the  fiscal  year  using  the  most  recent 
issuance  data  available  at  the  time  the 
State  agency  is  notified  of  its  payment 
error  rate.  Once  announced,  the  national 
performance  measure  for  a  given  fiscal 
year  will  not  be  subject  to  change. 

(ii)  For  any  fiscal  year  in  which  a 
State  agency's  payment  error  rate 
exceeds  the  national  performance 
measure  for  the  fiscal  year,  the  State 
agency  shall  pay  or  have  its  share  of 
administrative  funding  reduced  by  an 
amount  equal  to  the  product  of: 

(A)  the  value  of  all  allotments  issued 
by  the  State  agency  in  the  fiscal  year; 
multiplied  by 

(B)  the  lesser  of — 

[1]  the  ratio  of  the  amount  by  which 
the  payment  error  rate  of  the  State 
agency  for  the  fiscal  year  exceeds  the 
national  performance  measure  for  the 
fiscal  year,  to  the  national  performance 
measure  for  the  fiscal  year,  or 

(2)  one;  multiplied  by 

(C)  the  amount  by  which  the  payment 
error  rate  of  the  State  agency  for  the 
fiscal  year  exceeds  the  national 
performance  measure  for  the  fiscal  year. 
***** 

(7)  Good  cause — (i)  Events.  When  a 
State  agency  with  otherwise  effective 
administration  exceeds  ihe  tolerance 
level  for  payment  errors  as  described  in 
this  section,  the  State  agency  may  seek 
relief  from  liability  claims  that  would 
otherwise  be  levied  under  this  section 
on  the  basis  that  the  State  agency  had 
good  cause  for  not  achieving  the 
payment  error  rate  tolerance.  State 
agencies  desiring  such  relief  must  file 
an  appeal  with  the  [Department's 
Administrative  Law  Judge  (ALJ)  in 
accordance  with  the  procedures 
established  under  Part  283  of  this 
chapter.  The  5  unusual  events  described 
below  are  considered  to  have  a  potential 
for  disrupting  program  operations  and 
increasing  error  rates  to  an  extent  that 
relief  from  a  resulting  liability  or 


increased  liability  is  appropriate.  The 
occurrence  of  an  event(s)  does  not 
automatically  result  in  a  determination 
of  good  cause  for  an  error  rate  in  excess 
of  the  national  performance  measure. 
The  State  agency  must  demonstrate  that 
the  event  had  an  adverse  and 
uncontrollable  impact  on  program 
operations  during  the  relevant  period, 
and  the  event  caused  an  uncontrollable 
increase  in  the  error  rate.  Good  cause 
rehef  will  only  be  considered  for  that 
portion  of  the  error  rate/liability 
attributal  to  the  unusual  event.  The 
following  are  unusual  events  which 
State  agencies  may  use  as  a  basis  for 
requesting  good  cause  relief  and  specific 
information  that  must  be  submitted  to 
justify  such  reouests  for  relief: 

(A)  Natural  disasters  such  as  those 
under  the  authority  of  the  Stafford  Act 
of  1988  (Pub.  L.  100-707),  which 
amended  the  Disaster  Relief  Act  of  1974 
(Pub.  L.  93-288)  or  civil  disorders  that 
adversely  affect  program  operations. 

(1)  When  submitting  a  request  for 
good  cause  relief  based  on  this  example, 
the  State  agency  shall  provide  the 
following  information: 

(i)  The  nature  of  the  disaster(s)  (e.g.  a 
tornado,  hurricane,  earthquake,  flood, 
etc.)  or  civil  disorder(s))  and  evidence 
that  the  President  has  declared  a 
disaster; 

(ii)  The  date(s)  of  the  occiurence; 

(Hi)  The  date(s)  after  the  occurrence 
when  program  operations  were  affected; 

(iV)  The  geographic  extent  of  the 
occurrence  (i.e.  the  county  or  counties 
where  the  disaster  occurred); 

(v)  The  proportion  of  the  food  stamp 
caseload  whose  management  was 
affected; 

[vi]  The  reason(s)  why  the  State 
agency  was  unable  to  contrcrt  the  effects 
of  the  disaster  on  program 
administration  and  errors; 

[vii]  The  Identification  and 
explanation  of  the  uncontrollable  nature 
of  errors  caused  by  the  event  (types  of 
errors,  geographic  location  of  the  errors, 
time  period  during  which  the  errors 
occurred,  etc.). 

(viii)  The  percentage  of  the  payment 
error  rate  that  resulted  from  the 
occurrence  and  how  this  figure  was 
derived;  and 

(ix)  The  degree  to  which  the  payment 
error  rate  exceeded  the  national 
performance  measure  in  the  subject 
fiscal  year. 

(2)  The  following  criteria  and 
methodology  will  be  used  to  assess, 
evaluate  and  respond  to  claims  by  the 
State  agency  for  a  good  cause  waiver  of 
liability  in  conjunction  with  the  appeals 
process,  and  to  determine  that  portion 
of  the  error  rate/liability  attributable  to 
the  uncontrollable  effects  of  a  disaster  or 


civil  disorder:  Geographical  impact  of 
the  disaster;  State  efforts  to  control 
impact  on  program  operations;  the 
proportion  of  food  stamp  caseload 
affected;  and/or  the  duration  of  the 
disaster  and  its  impact  on  program 
operations.  Adjustments  for  these 
factors  may  result  in  a  waiver  of  all, 
part,  or  none  of  the  error  rate  liabilities 
for  the  applicable  period.  As 
appropriate,  the  waiver  amount  will  be 
adjusted  to  reflect  States'  otherwise 
effective  administration  of  the  program 
based  upon  the  degree  to  which  the 
error  rate  exceeds  the  national 
performance  measure.  For  example,  a 
reduction  in  the  amount  may  be  made 
when  a  State  agency's  recent  error  rate 
history  indicates  that  even  absent  the 
events  described,  the  State  agency 
would  have  exceeded  the  national 
performance  measure  in  the  review 
period.  If  a  State  agency  has  provided 
insufficient  information  to  determine  a 
waiver  amount  for  the  uncontrollable 
effects  of  a  natural  disaster  or  civil 
disorder  using  factual  analysis,  the 
waiver  amount  shall  be  evaluated  using 
the  following  formula  and  methodology 
which  measures  both  the  duration  and 
intensity  of  the  event:  Duration  will  be 
measured  by  the  number  of  months  the 
event  had  an  adverse  impact  on  program 
operations.  Intensity  will  be  a 
proportional  measurement  of  the 
issuances  for  the  counties  affected  to  the 
State's  total  issuance.  This  ratio  will  be 
determined  using  issuance  figures  for 
the  first  full  month  immediately 
preceding  the  disaster.  This  figure  will 
not  include  issuances  made  to 
households  participating  under  disaster 
certification  authorized  by  FCS  for  a 
natural  disaster  and  already  excluded 
from  the  error  rate  calculations  under 
§275.12(g)(2)(vi).  "Counties  affected" 
will  include  counties  where  the 
disaster/civil  disorder  occurred,  and  any 
other  county  that  the  State  agency  can 
demonstrate  had  program  operations 
adversely  impacted  due  to  the  event 
(such  as  a  county  that  diverted 
significant  numbers  of  food  stamp 
certification  or  administrative  staff).  The 
amount  of  the  waiver  of  liability  will  be 
determined  using  the  following  linear 
equation:  la/Ib  x  lM/12  or  Mp/18]  x  L 
where:  la  is  the  issuance  for  the  first  full 
month  immediately  preceding  the 
imusual  event  for  die  county  affected;  lb 
is  the  State's  total  issuance  for  the  first 
full  month  immediately  preceding  the 
unusual  event;  M/12  is  number  of 
months  in  the  subject  fiscal  year  that  the 
unusual  event  had  an  adverse  impact  on 
program  operations;  Mp/18  is  the 
number  of  months  in  the  last  half  (April 
through  September)  of  the  prior  fiscal 


year  that  the  unusual  event  had  an 
adverse  impact  on  program  operations; 
L  is  the  total  amount  of  the  liability  for 
the  fiscal  year.  Mathematically  this 
formula  could  result  in  a  waiver  of  more 
than  100%  of  the  liability,  however,  no 
more  than  100%  of  a  State's  liability 
will  be  waived  for  any  one  fiscal  year. 
Under  this  approach,  unless  the  State 
agency  can  demonstrate  a  direct 
uncontrollable  impact  on  the  error  rate, 
the  effects  of  disasters  or  civil  disorders 
that  ended  prior  to  the  second  half  of 
the  prior  fiscal  year  will  not  be 
considered. 

(B)  Strikes  by  state  agency  staff 
necessary  to  determine  Food  Stamp 
Program  eligibility  and  process  case 
changes. 

(1)  When  submitting  a  request  for 
good  cause  relief  based  on  this  example, 
the  State  agency  shall  provide  the 
following  information: 

(/)  Which  workers  (i.e.  eligibility 
workers,  clerks,  data  input  staff,  etc.) 
and  how  many  (number  and  percentage 
of  total  staff)  were  on  strike  or  refused 
to  cross  picket  lines; 

(ii)  The  date(s)  and  nature  of  the  strike 
(i.e.  the  issues  surrounding  the  strike); 

(Hi)  The  date{s)  after  the  occurrence 
when  program  operations  were  affected; 

(;V)  The  geographic  extent  of  the  strike 
(i.e.  the  county  or  counties  where  the 
strike  occurred); 

(v)  The  proportion  of  the  food  stamp 
caseload  whose  management  was 
affected; 

(vi)  The  reason(s)  why  the  State 
agency  was  unable  to  control  the  effects 
of  the  strike  on  program  administration 
and  errors; 

(vi7)  Identification  and  explanation  of 
the  uncontrollable  nature  of  errors 
caused  by  the  event  (types  of  errors, 
geographic  location  of  the  errors,  time 
period  during  which  the  errors 
occurred,  etc.); 

(viii)  The  percentage  of  the  payment 
error  rate  that  resulted  from  the  strike 
and  how  this  figure  was  derived;  and 

(ix)  The  degree  to  which  the  payment 
error  rate  exceeded  the  national 
performance  measure  in  the  subject 
fiscal  year. 

(2)  The  following  criteria  shall  be 
used  to  assess,  evaluate  and  respond  to 
claims  by  the  State  agency  for  a  good 
cause  waiver  of  liability  in  conjunction 
with  the  appeals  process,  and  to 
determine  that  portion  of  the  error  rate/ 
liability  attributable  to  the 
uncontrollable  effects  of  the  strike: 
Geographical  impact  of  the  strike;  State 
efforts  to  control  impact  on  program 
operations;  the  proportion  of  food  stamp 
caseload  affected;  and/or  the  duration  of 
the  strike  and  its  impact  on  program 
operations.  Adjustments  for  these 


factors  may  result  in  a  waiver  of  all, 
part,  or  none  of  the  error  rate  liabilities 
for  the  applicable  period.  For  example, 
the  amount  of  the  waiver  might  be 
reduced  for  a  strike  that  was  limited  to 
a  small  area  of  the  State.  As  appropriate, 
the  waiver  amount  will  be  adjusted  to 
reflect  States'  otherwise  effective 
administration  of  the  program  based 
upon  the  degree  to  which  the  error  rate 
exceeded  the  national  performance 
measure.  If  a  State  agency  has  provided 
insufficient  information  to  determine  a 
waiver  amount  for  the  uncontrollable 
effects  of  a  strike  using  factual  analysis, 
a  waiver  amount  shall  be  evaluated  by 
using  the  formula  described  in 
paragraph  (e)(7)(i)(A)  of  this  section. 
Under  this  approach,  unless  the  State 
agency  can  demonstrate  a  direct 
uncontrollable  impact  on  the  error  rate, 
the  effects  of  strikes  that  ended  prior  to 
the  second  half  of  the  prior  fiscal  year 
will  not  be  considered. 

(C)  A  significant  growth  in  food  stamp 
caseload  in  a  State  prior  to  or  during  a 
fiscal  year,  such  as  a  15  percent  growth 
in  caseload.  Caseload  growth  which 
historically  increases  during  certain 
periods  of  the  year  will  not  be 
considered  unusual  or  beyond  the  State 
agency's  control. 

(1)  When  submitting  a  request  for 
good  cause  relief  based  on  this  example, 
the  State  agency  shall  provide  the 
following  information: 

(/)  The  amount  of  growth  (both  actual 
and  percentage); 

(ii)  The  time  the  growth  occurred 
(what  month(s)/year); 

(Hi)  The  date(s)  after  the  occurrence 
when  program  operations  were  affected; 

(iv)  The  geographic  extent  of  the 
caseload  growth  (i.e.  Statewide  or  in 
which  particular  counties); 

(v)  The  impact  of  caseload  growth; 

(vi)  The  reason(s)  why  the  State 
agency  was  unable  to  control  the  effects 
of  caseload  growth  on  program 
administration  and  errors; 

(vii)  The  percentage  of  the  payment 
error  rate  that  resulted  ftom  the  caseload 
grovrth  and  how  this  figure  was  derived; 
and 

(viii)  The  degree  to  which  the  error 
rate  exceeded  the  national  performance 
measure  in  the  subject  fiscal  year. 

(2)  The  following  criteria  and 
methodology  shall  be  used  to  assess, 
evaluate  and  respond  to  claims  by  the 
State  agency  for  a  good  cause  waiver  of 
liability  in  conjunction  with  the  appeals 
process,  and  to  determine  that  portion 
of  the  error  rate/liability  attributable  to 
the  uncontrollable  effects  of  unusual 
caseload  growth:  Geographical  impact  of 
the  caseload  growth;  State  efforts  to 
control  impact  on  program  operations; 
the  proportion  of  food  stamp  caseload 
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affected;  and/or  the  duration  of  the 
caseload  growth  and  its  impact  on 
program  operations.  Adjustments  for 
these  factors  may  result  in  a  waiver  of 
all,  part,  or  none  of  the  error  rate 
liabilities  for  the  applicable  period.  As 
appropriate,  the  waiver  amount  will  be 
adjusted  to  reflect  States'  otherwise 
effective  administration  of  the  program 
based  upon  the  degree  to  which  the 
error  rate  exceeded  the  national 
performance  measure.  For  example,  a 
reduction  in  the  amount  may  be  made 
when  a  state  agency's  recent  error  rate 
history  indicates  that  even  absent  the 
events  described,  the  State  agency 
would  have  exceeded  the  national 
performance  measure  in  the  review 
period.  Under  this  approach,  unless  the 
State  agency  can  demonstrate  a  direct 
uncontrollable  impact  on  the  error  rate, 
the  effects  of  caseload  growth  that 
ended  prior  to  the  second  half  of  the 
prior  fiscal  year  will  not  be  considered. 
If  the  State  agency  has  provided 
insufficient  information  to  determine  a 
waiver  amount  for  the  uncontrollable 
effects  of  caseload  growth  using  factual 
analysis,  the  waiver  amount  shall  be 
evaluated  using  the  following  five  step 
calculation:  first,  determine  the  average 
number  of  households  certified  to 
participate  statewide  in  the  Food  Stamp 
Program  for  the  base  period  consisting 
of  the  twelve  consecutive  months 
ending  with  March  of  the  prior  fiscal 
year;  second,  determine  the  percentage 
of  increase  in  caseload  growth  from  the 
base  period  (step  1)  using  the  average 
number  of  households  certified  to 
participate  statewide  in  the  Food  Stamp 
Program  for  the  twelve  month  period 
beginning  with  April  of  the  prior  fiscal 
year  and  ending  with  March  of  the 
current  fiscal  year;  third,  determine  the 
percentage  the  error  rate  for  the  subject 
fiscal  year  as  calculated  under 
paragraph  (e)(5)(i)  of  this  section 
exceeds  the  national  performance 
measure  determined  in  accordance  with 
paragraph  (e){5)(i)  of  this  section;  fourth, 
divide  the  percentage  of  caseload 
growth  increase  arrived  at  in  step  2  by 
the  percentage  the  error  rate  for  the 
subject  fiscal  year  exceeds  the  national 
performance  measure  as  determined  in 
step  3;  and  finally  multiply  the  quotient 
arrived  at  in  step  4  u;,    he  liability 
amount  for  the  current  fiscal  year  to 
determine  the  amount  of  waiver  of 
liability.  Under  this  methodology, 
caseload  growth  of  less  than  15%  andV 
or  occurring  in  the  last  half  of  the 
subject  fiscal  year  will  not  be 
considered.  Mathematically  this  formula 
could  result  in  a  waiver  of  more  than 
100%  of  the  liability,  however,  no  more 


than  100%  of  a  State's  liability  will  be 
waived  for  any  one  fiscal  year. 

(D)  A  change  in  the  food  stamp 
program  or  other  Federal  or  State 
program  that  has  a  substantial  adverse 
impact  on  the  management  of  the  food 
stamp  program  of  a  State.  Requests  for 
relief  from  errors  caused  by  the 
uncontrollable  effects  of  unusual 
program  changes  other  than  those 
variances  already  excluded  by 
§  275.12(d)(2)(vii)  will  be  considered  to 
the  extent  the  program  change  is  not 
common  to  all  States. 

(1)  When  submitting  a  request  for 
good  cause  relief  based  on  unusual 
changes  in  the  Food  Stamp  or  other 
Federal  or  State  programs,  the  State 
agency  shall  provide  the  following 
information: 

(i)  The  type  of  change(s)  that 
occurred; 
(j7)  When  the  chaneeCs)  occurred; 
liii)  The  nature  of  tne  adverse  effect  of 
the  changes  on  program  operations  and 
the  State  agency's  efforts  to  mitigate 
these  effects; 

(iv)  Reason(s)  the  State  agency  was 
unable  to  adequately  handle  the 
change(s); 

(v)  Identification  and  explanation  of 
the  uncontrollable  errors  caused  by  the 
changes  (types  of  errors,  geographic 
location  of  the  errors,  time  period 
during  which  the  errors  occurred,  etc.); 

(vi)  The  percentage  of  the  payment 
error  rate  that  resulted  ft-om  the  adverse 
impact  of  the  change(s)  and  how  this 
figure  was  derived;  and 

[vii]  The  degree  to  which  the  payment 
error  rate  exceeded  the  national 
performance  measure  in  the  subject 
fiscal  year. 

(2)  The  foUovsring  criteria  will  be  used 
to  assess,  evaluate  and  respond  to 
claims  by  the  State  agency  for  a  good 
cause  waiver  of  liability  in  conjunction 
with  the  appeals  process,  and  to 
determine  that  portion  of  the  error  rate/ 
liability  attributable  to  the 
uncontrollable  effects  of  unusual 
changes  in  the  Food  Stamp  Program  or 
other  Federal  and  State  programs: 
Geographical  impact  of  the  unusual 
changes  in  the  Food  Stamp  Program  or 
other  Federal  and  State  programs;  State 
efforts  to  control  impact  on  program 
operations;  the  proportion  of  food  stamp 
caseload  affected;  and/or  the  duration  of 
the  unusual  changes  in  the  Food  Stamp 
Program  or  other  Federal  and  State 
programs  and  the  impact  on  program 
operations.  Adjustments  for  these 
factors  may  result  in  a  waiver  of  all. 
part,  or  none  of  the  error  rate  liabilities 
for  the  applicable  period.  As 
appropriate,  the  waiver  amount  will  be 
adjusted  to  reflect  States'  otherwise 
effective  administration  of  the  program 


based  upon  the  degree  to  which  the 
error  rate  exceeded  the  national 
performance  measure. 

(E)  A  significant  circumstance  beyond 
the  control  of  the  State  agency.  Requests 
for  relief  from  errors  caused  by  the 
uncontrollable  effect  of  the  significant 
circumstance  other  than  those 
specifically  set  forth  in  this  paragraph 
will  be  considered  to  the  extent  that  the 
circumstance  is  not  common  to  all 
States,  such  as  a  fire  in  a  certification 
office. 

(1)  When  submitting  a  request  for 
good  cause  relief  based  on  significant 
circumstances,  the  State  agency  shall 
provide  the  following  information: 

(i)  The  significant  circumstances  that 
the  State  agency  believes  uncontrollably 
and  adversely  affected  the  payment 
error  rate  for  the  fiscal  year  in  question; 

(li)  Why  the  State  agency  had  no 
control  over  the  significant 
circumstances; 

(Hi)  How  the  significant 
circumstances  had  an  uncontrollable 
and  adverse  impact  on  the  State 
agency's  error  rate; 

(jv)  Where  the  significant 
circumstances  existed  (i.e.  Statewide  or 
in  particular  counties); 

(v)  When  the  significant 
circumstances  existed  (provide  specific 
dates  whenever  possible); 

[vi)  The  proportion  of  the  food  stamp 
caseload  whose  management  was 
affected; 

(vii)  identification  and  explanation  of 
the  uncontrollable  errors  caused  by  the 
event  (types  of  errors,  geographic 
location  of  the  errors,  time  period 
during  which  the  errors  occurred,  etc.); 
(viii)  The  percentage  of  the  payment 
error  rate  that  was  caused  by  the 
significant  circumstances  and  how  this 
figure  was  derived;  and 

(ix)  The  degree  to  which  the  payment 
error  rate  exceeded  the  national 
performance  measure  in  the  subject 
fiscal  year. 

(2)  The  following  criteria  shall  be 
used  to  assess,  evaluate  and  respond  to 
claims  by  the  State  agency  for  a  good 
cause  waiver  of  liability  in  conjunction 
with  the  appeals  process,  and  to 
determine  that  portion  of  the  error  rate/ 
hability  attributable  to  the 
uncontrollable  effects  of  a  significant 
circumstance  beyond  the  control  of  the 
State  agency,  other  than  those  set  forth 
in  paragraph  (e)(7)(i)(E)  of  this  section: 
Geographical  impact  of  the  significant 
circumstances;  State  efforts  to  control 
impact  on  program  operations;  the 
proportion  of  food  stamp  caseload 
affected;  and/or  the  duration  of  the 
significant  circumstances  and  the 
impact  on  program  operations. 
Adjustments  for  these  factors  may  result 


in  a  waiver  of  all,  part,  or  none  of  the 
error  rate  liabilities  for  the  applicable 
period.  As  appropriate,  the  waiver 
amount  will  be  adjusted  to  reflect 
States'  otherwise  effective 
administration  of  the  program  based 
upon  the  degree  to  which  the  error  rate 
exceeded  the  national  performance 
measure. 

(ii)  Adjustments.  When  good  cause  is 
found  under  the  criteria  in  paragraphs 
(e)(7)(i)(A)  through  (e)(7)(i)(E)  of  this 
section,  the  waiver  amount  may  be 
adjusted  to  reflect  States'  otherwise 
effective  administration  of  the  program 
based  upon  the  degree  to  which  the 
error  rate  exceeds  the  national 
performance  measure. 

(iii)  Evidence.  When  submitting  a 
request  to  the  ALJ  for  good  cause  relief, 
the  State  agency  shall  include  such  data 
and  documentation  as  is  necessary  to 
support  and  verify  the  information 
submitted  in  accordance  with  the 
requirements  of  paragraph  (e)(7)  of  this 
section  so  as  to  fiilly  explain  how  a 
particular  significant  circumstance(s) 
uncontrollably  affected  its  payment 
error  rate. 

(iv)  Finality.  The  initial  decision  of 
the  ALJ  concerning  good  cause  shall 
constitute  the  final  determination  for 
purposes  of  judicial  review  without 
further  proceedings  as  established  under 
the  provisions  of  §283.17  and  §283.20 
of  this  chapter. 
*        *        *     '    *        * 

(9)  FCS  Timeframes.  PCS  shall 
determine,  and  announce  the  national 
average  payment  error  rate  for  a  fiscal 
year  within  30  days  following  the 
completion  of  the  case  review  process 
and  all  arbitrations  of  State  agency-FCS 
difference  cases  for  that  fiscal  year,  and 
at  the  same  time  FCS  shall  notify  all 
State  agencies  of  their  individual 
payment  error  rates  and  payment  error 
rate  liabilities,  if  any.  The  case  review 
process  and  the  arbitration  of  all 
difference  cases  shall  be  completed  not 
later  than  180  days  after  the  end  of  fiscal 
year.  FCS  shall  initiate  collet^on  action 
on  each  claim  for  such  liabilities  before 
the  end  of  the  fiscal  year  following  the 
end  of  the  fiscal  year  reporting  period  in 
which  the  claim  arose  unless  an 
administrative  appeal  relating  to  the 
claim  is  pending.  •  *  * 
***** 

Dated:  June  16. 1995. 
EUen  Haas, 

Undersecretary,  Food.  Nutrition,  and 

Consumer  Services. 
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DEPARTMENT  OF  ENERGY 

Office  of  Energy  Efficiency  and 
Renewable  Energy 

10  OFR  Part  430 

Energy  Conservation  Program  for 
Consumer  Products;  Energy  Efficiency 
Standards  for  Television  Sets 

AGENCY:  Office  of  Energy  Efficiency  and 

Renewable  Energy,  Department  of 

Energy. 

ACTION:  Proposed  rule;  withdrawal. 

SUMMARY:  The  Department  of  Energy 
(Department)  today  withdraws  a 
proposed  rule  to  establish  energy 
efficiency  standards  for  television  sets. 
Promulgation  of  such  a  rule  is 
discretionary  under  the  terms  of  the 
authorizing  legislation  for  the  program. 
This  action  is  based  on:  a  decision  to 
focus  the  Department's  limited 
resources  on  standards-related 
rulemakings  that  are  mandatory  under 
the  authorizing  legislation;  and 
acceptance  of  arguments  reflected  in  the 
comments  that  the  uncertainty  created 
by  the  rulemaking  and  any  resulting 
standards  could  adversely  affect  the 
development  of  innovative  television 
technologies  critical  to  the  Nation's 
future  economy  and  international 
competitive  position. 

FOfl  FURTHER  INFORMATION  CONTACT: 

Ingrid  Watson,  U.S.  Department  of 
Energy,  Office  of  Energy  Efficiency 
and  Renewable  Energy,  Forrestal 
Building,  Mail  Station  EE-431,  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585.  (202)  586- 
8119 

Eugene  Margolis,  Esq..  U.S.  Department 
of  Energy,  Office  of  General  Counsel, 
Forrestal  Building,  Mail  Station  GC- 
72,  1000  Independence  Avenue,  SW., 
Washington,  DC  20585.  (202)  586- 
9507 

SUPPt-EMENTARY  INFORMATION: 

1.  AutlMrity 

Part  B  of  Title  III  of  the  Energy  Policy 
and  Conservation  Act  (EPCA).  Pub.  L. 
94-163,  created  the  Energy 
Conservation  Program  for  Consumer 
Products  other  than  automobiles.  In 
1978,  the  National  Energy  Conservation 
Policy  Act  (NECPA),  Pub.  L.  95-619, 
amended  EPCA  and  required  DOE  to 
establish  mandatory  energy  efficiency 
standards  for  each  of  the  13  listed 
"covered  products,"  including 
television  sets.  In  1987,  the  National 
Appliance  Energy  Conservation  Act 
(NAECA),  Pub.  L.  100-12,  amended 
EPCA.  by  refining  the  list  of  appliances 


defined  as  "covered  products"  and 
establishing  federal  energy  conservation 
standards  for  11  of  the  12  "covered 
products"  on  the  revised  list.  Television 
sets  have  a  unique  status  under  EPCA — 
televisions  are  listed  as  "covered 
products."  but  are  the  only  covered 
product  for  which  the  statute  does  not 
require  a  standard.  Moreover, 
televisions  have  a  unique  status  under 
EPCA  with  regard  to  rulemakings.  EPCA 
requires  the  Department  to  undertake 
rulemakings  with  regard  to  the  other 
covered  products  according  to  a 
prescribed  schedule.  By  contrast,  with 
regard  to  televisions,  EPCA  provides  the 
Secretary  with  discretion  to  establish  an 
energy  conservation  standard  for 
television  sets  by  rule,  but  does  not 
require  such  a  rulemaking.  42  U.S.C. 
6295(1)(3). 

2.  Background 

On  March  4. 1994.  the  Department 
published  a  notice  of  proposed 
rulemaking  regarding  energy 
conservation  standards  for  eight 
products.  (59  FR  10464.)  The 
rulemaking  is  mandatory  for  seven  of 
these  products.  The  eighth  product  was 
television  sets.  The  Department  invited 
interested  members  of  the  public  to 
submit  written  comments  and  to 
participate  at  a  public  hearing.  The 
public  comment  period  closed  on  July 
18,  1994.  During  the  comment  period, 
over  35  comments  were  received  on  the 
proposed  rule  regarding  energy- 
conservation  standards  on  television 
sets  from  manufacturers,  consumers, 
members  of  Congress,  retailers,  national 
energy  advocates  and  environmental 
groups.  The  Department  has  reviewed 
and  evaluated  the  comments.  On 
January  31.  1995,  the  Department 
published  a  Federal  Register  notice 
describing  the  Department's  plans  for 
pursuing  these  rulemakings.  (60  FR 
5880.)  That  notice  acknowledged  the 
need  for  further  data  collection  prior  to 
deciding  how  to  proceed  with  the 
proposed  standards  for  televisions.  Such 
data  collection  would  involve  original 
development  of  test  data  that  is 
otherwise  unavailable. 

Since  the  January  notice,  there  have 
been  a  variety  of  developments.  First, 
the  appropriations  requested  for  this 
program  and  preliminary  Congressional 
actions  on  this  request  suggest  that 
resources  to  carry  out  this  program  are 
likely  to  be  limited  and  are  unlikely  to 
be  sufficient  to  support  all  of  the 
possible  analyses  related  to  TVs  and 
other  products  covered  by  the 
authorizing  legislation.  Second,  the 
Department  has  been  urged  to  give 
priority  to  rulemakings  affecting  other 
products  by  manufacturers  of  those 
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other  products  and  other  interested 
{)ersons.  Some  of  these  rulemakings  may 
result  in  very  large  additional  energy 
savings  and  economic  benefits. 

Third,  Department  officials  met  with 
representatives  of  the  Electronics 
Industry  Association  (ElA)  to  discuss 
options  for  the  proposed  standards  on 
televisions.  EIA  reiterated  comments 
made  in  its  wrritten  submissions,  and 
urged  DOE  to  terminate  the  rulemaking 
with  regard  to  televisions.  EIA's 
arguments  stressed  that:  the  energy 
usage  of  an  individual  television  is 
relatively  small;  standards  could 
adversely  affect  the  utility  of  the 
product;  the  large  number  of  options 
make  it  difficuh  to  design  an  efficiency 
standard;  the  proposed  standard  might 
have  anti-competitive  effects;  and 
standards  could  interfere  with  the 
development  of  the  information 
superhighway. 

Fourth,  DOE  officials  met  with  a 
representative  of  the  American  Council 
for  an  Energy  Efficient  Economy 
(ACEEE)  concerning  the  proposed 
television  standards.  ACEEE 
acknowledged  that  further  data 
collection  may  be  needed  before 
pursuing  the  rulemaking,  but  advised 
DOE  to  continue  with  efforts  to  collect 
the  necessary  information.  ACEEE  also 
indicated  that  televisions  need  not  be  a 
top  priority  of  the  appliance  program. 
However,  they  urged  DOE  to  hold  the 
rulemaking  in  abeyance  pending 
collection  of  further  data  rather  than 
affirmatively  termipating  the 
rulemaking. 

3.  Discussion 

DOE  acknowledges  that,  as  some  of 
the  comments  argued,  its  engineering 
analysis  in  support  of  the  proposed 
television  standards  did  not  consider 
the  energy  use  of  the  large  number  of 
special  features  now  available  on  many, 
televisions.  Remedying  that  defect 
would  require  DOE  to  engage  in 
expensive  and  time  consuming  testing 
of  television  sets,  and  it  is  impossible  to 
know  whether  the  resuUs  of  such  testing 
would  support  the  establishment  of 
Federal  energy  efficiency  standards. 
Additionally  some  of  those  special 
features  would  require  modifications  to 
the  DOE  test  procedure  in  order  to 
adequately  measure  the  impact  of  the 
features  on  energy  consumption.  If  DOE 
were  to  undertake  such  testing  and 
possible  test  procedure  modifications,  it 
would  expend  limited  resources  on  a 
project  with  less  potential  benefits  than 
currently  mandated  EPCA  rulemakings. 
Moreover,  devotion  of  additional 
resources  to  setting  television  standards 
would  make  it  very  difficult  to  respond 
to  the  requests  of  companies  in  other 


industries  that  are  subject  to  mandatory 
standards  and  that  are  pressing  the 
Department  to  assign  higher  priority  to 
completion  of  updated  test  procedure 
and  standards  rulemakings  that  they 
view  as  beneficial.  In  view  of  the 
limited  funds  likely  to  be  available  for 
implementing  this  program,  the 
Department  has  decided  that  priority 
must  be  assigned  to  completion  of 
mandatory  rulemakings  and  not  to  this 
discretionary  rulemaking. 

Several  comments  claim  that  there  is 
a  significant  risk  that  the  prospect  of 
standards  could  adversely  affect 
ongoing  fundamental  changes  in 
television  technology  and  markets. 
These  technology  changes  could  have 
significant  implications  for  the  energy 
use  of  televisions,  as  well  as  for  the 
range  of  commimication,  data 
processing,  and  other  services  provided 
by  the  televisions  of  the  future  and  their 
associated  electronic  equipment.  Some 
of  the  possible  developments  in 
television  technology  that  could 
significantly  affect  their  energy  use 
include:  high  definition  television, 
emergency  broadcast  features,  virtual 
reality  entertainment,  built-in  video 
cassette  recorders,  on  screen  program 
guides,  and  interactive  information  and 
communication  features  necessary  for 
access  to  the  National  Information 
Infrastructure  (the  so-called 
"information  superhighway").  These 
changes  in  technology  distinguish 
televisions  from  other  covered  products 
that,  for  the  most  part,  are  based  on 
well-established,  relatively  stable 
technologies.  The  Department 
recognizes  that  technology  and  product 
developments  continuing  throughout 
the  1990's  and  into  the  next  decade  will 
be  critical  to  the  future  success  of  the 
U.S.  television  industry.  The 
Department  further  also  recognizes  that 
the  development  of  Federal  energy 
efficiency  standards  for  televisions 
could  adversely  affect  the  willingness  of 
private  industry  to  invest  in  new 
technologies  or  products  that  might 
otherwise  produce  substantial  economic 
benefits.  The  Department  befieves  this 
risk,  although  not  precisely  quantifiable, 
could  be  significant. 

Accordingly,  in  order  to  focus  its 
resources  on  mandatory  rulemakings 
and  to  avoid  the  risk  of  undue 
interference  in  the  development  of  new 
technology  and  products  critical  to  the 
Nation's  future  economic  health  and 
international  competitive  position,  the 
Department  today  gives  notice  of  the 
withdrawal  of  its  proposed  energy 
efficiency  standards  for  televisions. 


Issued  in  Washington,  DC,  June  20, 1995. 
Christine  A.  Ervin, 

Assistant  Secretary.  Energy  Efficiency  and 
Renewable  Energy. 
IFR  Doc.  95-15474  Filed  6-22-95;  8:45  am) 

BtLUNQ  COOC  •450-01-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  93-CE-21-AD] 

Airworthiness  Directives;  Fairchild 
Aircraft  SA226  and  SA227  Series 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  to 
revise  AD  94-07-10,  which  currently 
requires  the  following  on  Fairchild 
Aircraft  SA226  and  SA227  series 
airplanes:  repetitively  inspecting 
(visually)  the  wing  skin  for  cracks;  dye 
penetrant  inspecting  the  spar  straps  if 
the  wing  skin  is  found  cracked;  and,  if 
any  crack  is  found  in  the  spar  straps, 
repairing  the  spar  straps  and  modifying 
the  wing  skin.  That  AD  references  an 
incorrect  dye  penetrant  inspection  when 
the  wing  skin  is  found  cracked.  This 
action  would  maintain  the  requirements 
of  AD  94-07-10.  but  would  incorporate 
the  correct  dye  penetrant  inspection  for 
when  the  wing  skin  is  found  cracked. 
The  actions  specified  by  the  proposed 
AD  are  intended  to  prevent  failure  of  the 
wing  skin  at  the  top  aft  outboard  comer 
of  the  battery  box.  which  could  result  in 
structural  damage  to  the  wing. 
DATES:  Comments  must  be  received  on 
or  before  August  25,  1995. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Assistant  Chief  Counsel, 
Attention:  Rules  Docket  No.  93-CE-21- 
AD.  Roonn558,  601  E.  12th  Street, 
Kansas  City,  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  holidays  excepted. 

Service  information  that  applies  to  the 
proposed  AD  may  be  obtained  from 
Fairchild  Aircraft.  P.O.  Box  790490,  San 
Antonio.  Texas  78279-0490;  telephone 
(512)  824-9421.  This  information  also 
may  be  examined  at  the  Rules  Docket  at 
the  address  above. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Hung  Viet  Nguyen.  Aerospace  Engineer, 
FAA,  Airplane  Certification  Office,  2601 


Meacham  Boulevard.  Fort  Worth,  Texas 
76137-0150;  telephone  (817) 222-5155; 
facsimile  (817)  222-5960. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-  public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  93-CE-21-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Central  Region,  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  No.  93-CE-21-AD,  Room 
1558,  601  E.  12th  Street,  Kansas  City, 
Missouri  64106. 

Discussion 

AD  94-07-10,  Amendment  39-8868 
(59  FR  15329;  April  1, 1994),  currently 
requires  the  following  on  certain 
Fairchild  Aircraft  SA226  and  SA227 
series  airplanes:  repetitively  inspecting 
(visually)  the  wing  skin  for  cracks;  dye 
penetrant  inspecting  the  spar  straps  if 
the  wing  skin  is  found  cracked;  and,  if 
any  crack  is  found  in  the  spar  straps, 
repairing  the  spar  straps  and  modifying 
the  wing  skin.  That  AD  also  provides 
the  option  of  modifying  the  wing  skin 
as  terminating  action  for  the  repetitive 
inspections.  Accomplishment  of  the 
required  actions  would  be  in  accordance 


with  the  following  service  bulletins 
(SB),  as  applicable: 

•  Fairchild  Service  Bulletin  (SB)  22&- 
57-018,  Issued:  January  28,  1993, 
Revised:  June  3,  1993  (pages  4  through 
11  and  13  through  15),  Revised:  July  1, 
1993  (page  12)  and  Revised:  October  25, 
1993  (pages  1  through  3); 

•  Fairchild  SB  227-57-005,  Issued: 
December  21, 1992,  Revised:  June  3, 
1993  (pages  2  through  11  and  13 
through  15),  and  Revised:  July  1,  1993 
(pages  1  and  12);  or 

•  Fairchild  Aircraft  SB  CC7-57-002, 
Issued:  January  28,  1993,  Revised:  June 
3,  1993  (pages  2  through  11  and  13 
through  15),  and  Revised:  July  1, 1993 
(pages  1  and  12). 

Since  issuing  that  AD,  the  FAA  has 
received  reports  that  AD  94-07-10 
references  an  incorrect  dye  penetrant 
inspection  in  the  applicable  service 
information.  The  FAA  has  determined 
that  reference  to  this  dye  penetrant 
inspection  should  be  corrected  and 
incorporated  into  the  AD. 

After  examining  the  circumstances 
and  reviewing  all  available  information 
related  to  the  incidents  described  above, 
the  FAA  has  determined  that  AD  action 
should  be  taken  to  prevent  failure  of  the 
wing  skin  at  the  top  aft  outboard  comer 
of  the  battery  box,  which  could  result  in 
structural  damage  to  the  wing. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  Fairchild  Aircraft 
SA226  and  SA227  series  airplanes  of  the 
same  type  design,  the  proposed  AD 
would  revise  AD  94-07-10  to  require 
the  same  repetitive  visual  inspections, 
but  require  the  dye  penetrant  inspection 
in  accordance  with  the  correct  portion 
of  the  ACCOMPLISHMENT 
INSTRUCTIONS  section  of  the  above- 
referenced  service  bulletins,  as 
applicable. 

The  FAA  estimates  that  776  airplanes 
in  the  U.S.  registry  would  be  affected  by 
the  proposed  AD,  that  it  would  take 
approximately  1  workhour  per  airplane 
to  accomplish  the  proposed  visual 
inspection  of  the  upf)er  wing  skin  on 
both  wings,  and  that  the  average  labor 
rate  is  approximately  $60  an  hour. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $46,560.  This  figure 
does  not  include  the  cost  of  any  dye 
penetrant  inspections  of  the  spar  strap 
that  would  be  required  if  the  wing  skin 
is  found  cracked,  nor  does  it  include  the 
cost  of  the  wing  skin  modification  or  the 
repetitive  inspections.  The  optional 
modification  would  terminate  the  need 
for  the  repetitive  inspection 
requirement.  The  figure  above  is  based 
upon  the  assumption  that  no  affected 
airplane  owner/operator  has 


accomplished  this  inspection- 
terminating  modification. 

In  addition,  the  proposed  actions 
impose  the  same  cost  impact  upon  U.S. 
operators  as  is  already  required  by  AD 
94-07-10. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  govemment.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this-action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  Febmary  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  SubjecU  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423:  49  U.S.C.  106(g};  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13,  is  amended  by 
removing  AD  94-07-10,  Amendment 
39-8868  (59  FR  15329;  April  1.  1994), 
and  adding  a  new  AD  to  read  as  follows: 

Fairchild  Aircraft:  Docket  No.  93-CE-21- 
AD;  Revises  AD  94-07-10,  Amendment 
39-8868 
Applicability:  The  following  model  and 

serial  number  airplanes,  certificated  in  any 

category: 
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Model 

Serial  Nos. 

SA226-T  

T201  through  T275,  and 

T277  through  T291. 

SA226-T(B)  .. 

T{B)276,  and  T(B)292 

through  T(B)4 17. 

SA226-AT  .... 

AT001  through  AT074. 

SA226-TC  .... 

TC201  through  TC41 9. 

SA227-TT  .... 

TT421  through  TT541. 

SA227-AT  .... 

AT423  through  AT631 ,  and 

AT695. 

SA227-AC  .... 

AC406,  AC415,  AC416,  and 

AC420  through  AC789. 

SA227-BC  .... 

BC420  through  BC789. 

SA227-CC  ... 

CC784,  and  CC790  through 

CC822. 

SA227-DC   ... 

DC784,  and  DC790  through 

DC822. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (e)  of  this  AD  to 
request  approval  from  the  FAA.  This 
approval  may  address  either  no  action,  if  the 
current  configuration  eliminates  the  unsafe 
condition,  or  different  actions  necessary  to 
address  the  unsafe  condition  described  in 
this  AD.  Such  a  request  should  include  an 
assessment  of  the  effect  of  the  changed 
configuration  on  the  unsafe  condition 
addressed  by  this  AD.  In  no  case  does  the 
presence  of  any  modification,  alteration,  or 
rep>air  remove  any  airplane  bom  the 
applicability  of  this  AD. 

Compliance:  Required  initially  upon  the 
accumulation  of  2,500  hours  time-in-service 
(TIS)  or  virithin  the  next  100  hours  TIS  after 
the  effective  date  of  this  AD,  whichever 
occurs  later,  unless  already  accomplished 
(compliance  with  AD  94-07-10),  and 
thereafter  as  indicated  in  the  body  of  the  AD. 

To  prevent  failure  of  the  wing  skin  at  the 
top  aft  outboard  comer  of  the  battery  box, 
which  could  result  in  structural  damage  to 
the  wing,  accomplish  the  following: 

Note  2:  The  paragraph  structure  of  this  AD 
is  as  follows: 

Levell:(a).  (b),  (c).  etc. 
Level  2:  (1).  (2),  (3),  etc. 
Level  3:  (i),  (ii).  (iii),  etc. 
Level  2  and  Level  3  structures  are 
designations  of  the  Level  1  paragraph  they 
immediately  follow. 

(a)  Visually  ins{)ect  the  right  and  left  upper 
wing  skin  by  the  top  aft  outboard  comer  of 
the  battery  box  for  cracks  in  accordance  with 
Figure  1  and  the  ACCOMPLISHMENT 
INSTRUCTIONS,  A.  Inspection,  section  of 
whichever  of  the  following  is  applicable: 

(1)  Fairchild  Service  Bulletin  (SB)  226-57- 
018.  Issued:  January  28, 1993,  Revised;  June 
3,  1993  (pages  4  through  11  and  13  through 
15),  Revised:  July  1, 1993  (page  12)  and 
Revised:  October  25, 1993  (pages  1  through 
3): 

(2)  Fairchild  SB  227-57-005.  Issued: 
December  21, 1992,  Revised:  June  3, 1993 
(pages  2  through  11  and  13  through  15),  and 
Revised:  July  1. 1993  (pages  1  and  12);  or 


(3)  Fairchild  Aircraft  SB  CC7-57-002, 
Issued:  January  28,  1993,  Revised:  June  3, 
1993  (pages  2  through  11  and  13  through  15), 
and  Revised:  July  1, 1993  (pages  1  and  12). 

(b)  If  cracks  are  not  found  during  the  visual 
inspection  required  by  paragraph  (a)  of  this 
AD,  within  500  hours  TIS  after  this  initial 
visual  inspection,  accomplish  one  of  the 
following: 

(1)  Reinspect  the  right  and  left  upper  wing 
skin  by  the  top  aft  outboard  comer  of  the 
battery  box  for  cracks  in  accordance  with 
Figure  1  and  the  ACCOMPLISHMENT 
INSTRUCTIONS,  A.  Inspection,  section  of 
the  applicable  service  information  presented 
in  paragraphs  (a)(1),  (a)(2),  and  (a)(3)  of  this 
AD.  and  reinspect  thereafter  at  intervals  not 
to  exceed  500  hours  TIS;  or 

(2)  Modify  the  upper  wing  skin  in 
accordance  with  the  ACCOMPUSHMENT 
INSTRUCTIONS,  B.  Removal  and  C. 
Installation,  section  of  the  service 
information  referenced  in  paragraphs  (a)(1), 
(a)(2),  or  (a)(3)  of  this  AD,  as  applicable. 
Accomplishing  this  modification  terminates 
the  repetitive  visual  inspwctions  that  are 
specified  in  paragraph  (b)(1)  of  this  AD,  and 
the  modification  may  be  accomplished  at  any 
time  to  eliminate  this  repetitive  inspection 
requirement. 

(c)  If  cracks  are  foimd  during  the 
inspection  required  by  paragraph  (a)  of  this 
AD,  prior  to  further  flight,  dye  penetrant 
inspect  the  27-31130  straps  in  the  wheel 
wells  as  specified  in  the 
ACCOMPLISHMENT  INSTRUCTIONS,  A. 
Inspection  section,  paragraph  (l)(b),  of  the 
service  information  referenced  in  paragraphs 
(a)(1).  (a)(2),  or  (a)(3)  of  this  AD.  as 
applicable. 

(1)  If  cracks  are  found  in  either  of  the  27- 
31130  straps  during  the  inspection  required 
by  paragraph  (c)  of  this  AD.  prior  to  further 
fli^t.  accomplish  the  following: 

(i)  Repair  the  27-31130  strap  in  accordance 
with  a  scheme  obtained  &om  the 
manufacturer  through  the  Fort  Worth 
Airplane  Certification  Office  (ACO)  at  the 
address  specified  in  paragraph  (e)  of  this  AD; 
and 

(ii)  Modify  the  upper  wing  skin  in 
accordance  with  the  ACCOMPLISHMENT 
INSTRUCTIONS.  B.  Removal  and  C. 
Installation,  section  of  the  service 
information  referenced  in  paragraphs  (a)(1), 
(a)(2),  or  (a)(3)  of  this  AD,  as  applicable. 

(2)  If  no  cracks  are  found  in  either  of  the 
27-31130  straps,  within  150  hours  TIS  after 
the  initial  dye  penetrant  inspection  required 
by  paragraph  (c)  of  this  AD,  accomplish  one 
of  the  following: 

(i)  Reinspect  (dye  penetrant)  the  27-31130 
straps  in  the  wheel  well  for  cracks  as 
specified  in  the  ACCOMPLISHMENT 
INSTRUCTIONS,  A.  Inspection  section, 
paragraph  (l)(b),  of  the  servics  information 
referenced  in  paragraphs  (a)(1),  (a)(2),  or 
(a)(3)  of  this  AD.  as  applicable,  and  if  no 
cracks  are  found,  continue  to  reinspect  at 
intervals  not  to  exceed  150  hours  TIS;  or 

(ii)  Modify  the  upper  wing  skin  in 
accordance  with  the  ACCOMPLISHMENT 
INSTRUCTIONS.  B.  Removal  and  C. 
Installation,  section  of  the  service 
information  referenced  in  paragraphs  (a)(1), 
(a)(2),  or  (a)(3)  of  this  AD,  as  applicable. 


Accomplishing  this  modification  terminates 
the  rejjetitive  dye  penetrant  inspections  that 
are  specified  in  paragraph  (c)(2)(i)  of  this  AD, 
and  the  modification  may  be  accomplished  at 
any  time  to  eliminate  this  repetitive 
insf>ection  requirement. 

Note  3:  Cprtain  Limited  Approved  Repair 
(LAR)  and  Approved  Repair  Procedure  (ARP) 
documents  issued  by  Fairchild  Aircraft 
sf)ecify  procedures  for  accomplishing  the 
same  modification  referenced  in  paragraphs 
(b)(2),  (c)(l)(ii),  and  (c)(2)(ii).  Check  with  the 
Fort  Worth  ACO  at  the  address  presented  in 
paragraph  (e)  of  this  AD  to  find  out  which 
LAR's  and  ARP's  are  considered  "unless 
already  accomplished"  as  they  relate  to  this 
AD. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  initial  or  repetitive 
compliance  times  that  provides  an  equivalent 
level  of  safety  may  be  approved  by  the 
Manager,  Fort  Worth  ACO,  FAA,  2601 
Meacham  Boulevard,  Fort  Worth,  Texas 
76137-0150.  The  request  shall  be  forwarded 
through  an  appropriate  FAA  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Fort  Worth  ACO. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  ft-om  the  Fort  Worth  ACO. 

(fT  All  persons  affected  by  this  directive 
may  obtain  copies  of  the  documents  referred 
to  herein  upon  request  to  Fairchild  Aircraft, 
P.O.  Box  790490,  San  Antonio,  Texas  78279- 
0490;  or  may  examine  these  documents  at  the 
FAA,  Central  Region,  Office  of  the  Assistant 
Chief  Counsel,  Room  1558,  601  E.  12th 
Street,  Kansas  City,  Missouri  64106. 

(g)  This  amendment  revises  AD  94-07-10. 
Amendment  39-8868. 

Issued  in  Kansas  City.  Missouri,  on  June 
19,  1995. 

Henry  A.  Armstrong, 

Acting  Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 
IFR  Doc.  95-15462  Filed  6-22-95;  8:45  am) 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Housing-Federal  Housing 
Commissioner 

24  CFR  Parts  206  and  234 
[Docket  No.  FR-3655-P-01] 
RIN  2502-AG23 

Mortgage  Insurance  on  Condominium 
Units  in  Non-FHA  Approved  Projects 

agency;  Office  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner  (HUD). 


ACTION:  Proposed  rule. 


SUMMARY:  This  rule  would  add 
provisions  to  the  regulations  governing 
Federal  Housing  Administration  (FHA) 
mortgage  insurance  on  condominium 
units  to  jjermit  insurance  of  mortgages 
on  individual  units  in  condominium 
projects  that  have  not  received  FHA 
approval  in  advance  under  existing 
regulatory  requirements.  These  "spot 
loans"  would  be  approved  under  less 
stringent  requirements  than  the  existing 
requirements  for  mortgage  insurance  for 
condominiums,  but  the  revised  rule 
would  require  satisfaction  of  standards 
that  would  assure  FHA  adequate 
protection  of  the  reduced  risk  involved 
of  mortgage  insurance  on  only  a  few 
loans  in  any  particular  project. 
DATES:  Comments  due  date:  August  22, 
1995. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposed  rule  to  the  Rules  Docket 
Clerk,  Office  of  General  Counsel,  Room 
10276,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street 
SW.,  Washington,  DC  20410. 
Communications  should  refer  to  the 
above  docket  number  and  title.  Axopy 
of  each  communication  submitted  will 
be  available  for  public  inspection  and 
copying  between  7:30  a.m.  and  5:30 
p.m.  weekdays  at  the  above  address. 
Faxed  comments  will  not  be  accepted. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Manuel,  Acting  Director,  Single 
Family  Development  Division,  Office  of 
Insured  Single  Family  Housing, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW., 
Washington,  DC  20410.  He  may  be 
reached  at  (202)  708-2700  (voice)  or 
(202)  708-^594  (TDD).  These  telephone 
numbers  are  not  toil-free. 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act  Statement 

The  information  collection 
requirements  contained  in  §  234.26(i)  of 
this  proposed  rule  have  been  submitted 
to  the  Office  of  Management  and  Budget 
for  review  under  the  Paperwork 
Reduction  Act  of  1980  (42  U.S.C.  3501- 
3520).  The  estimated  public  reporting 
burden  is  not  expected  to  increase 
significantly  over  the  burden  previously 
estimated,  since  the  Department  does 
not  expect  more  than  2,000  loans  to  be 
insured  under  this  new  provision. 

The  estimated  public  reporting 
burden  of  these  collections  is  stated 
under  the  Preamble  heading  Findings 
and  Certifications.  Send  comments 
regarding  this  burden  estimate  or  any 
other  aspect  of  these  collections  of 
information,  including  suggestions  for 


reducing  the  burden,  to  the  Department 
of  Housing  and  Urban  Development, 
Rules  Docket  Clerk  at  the  above  address; 
and  to  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Attention: 
Desk  Officer  for  HUD.  Washington,  DC 
20503. 

I.  Background 

The  impetus  for  this  proposed  rule 
came  ft-om  forums  conducted  by  the 
FHA  Commissioner  in  the  Northwest/ 
Alaska  region.  Individuals  have  been 
unable  to  obtain  FHA  mortgage 
insurance  because  condominium  units 
that  were  being  purchased  were  not  in 
projects  that  had  received  approval 
under  existing  requirements.  Existing 
regulations  and  handbook  provisions 
contain  requirements  that  serve  as 
obstacles  to  obtaining  mortgage 
insurance  for  units  in  condominium 
projects  that  have  not  been  approved 
during  or  after  development. 

For  example,  in  order  to  conform  with 
the  policies  expressed  by  FHA  in 
Handbook  4265.1,  Appendix  24,  a  high 
percentage  of  the  unit  owners  must  vote 
to  approve  certain  changes  in  the 
common  area,  such  as  converting  any 
part  of  it  to  units,  or  selling  or 
mortgaging  any  part  of  the  common 
areas.  Such  changes,  while  not  a 
frequent  occurrence — because  they 
affect  the  common  area  that  is  an 
undivided  part  of  each  property — 
obviously  impact  on  the  interest  of 
lenders  and  mortgage  insurers  who  look 
to  the  property  as  security  for  the 
mortgage.  When  FHA's  involvement  in 
a  project  is  sizeable,  any  such  change  to 
the  common  area  must  be  supported  by 
a  substantial  part  of  the  membership. 

For  an  existing  project  that  has  not 
been  approved  during  development,  it  is 
often  not  possible  to  obtain  the  requisite 
majority  to  approve  the  change  and 
amend  the  documents  accordingly  just 
for  the  benefit  of  a  single  association 
member  wishing  to  apply  for  Section 
234  mortgage  insurance.  FHA  has 
determined  that  approval  of  a  unit  on  a 
spot  loan  basis  would  represent  a 
reasonable  underwriting  risk  even 
where  such  document  changes  have  not 
been  made,  provided  that  its 
involvement  is  limited. 

II.  Action 

The  Department  has  determined  that 
it  is  possible  to  insure  a  few 
condominium  units  in  a  project  that  has 
not  received  project  approval  by 
reducing  the  paperwork  involved  in 
obtaining  approval.  To  assure  that  this 
new  provision  would  not  be  used  as  a 
way  to  avoid  the  greater  protections 
afforded  the  Department  under  the 


existing  provisions  for  project  approval, 
it  would  be  limited  to  approvals  of  no 
more  than  10  percent  of  the  units  in  a 
condominium  project. 

The  intent  of  this  proposed  rule, 
therefore,  is  to  facilitate  sales  of  units  in 
well-managed  condominium  projects 
that  are  in  good  condition.  To 
accomplish  this  end,  this  proposed  rule 
would  add  a  new  paragraph  to  the 
section  describing  eligibility  of 
condominium  projects  for  mortgage 
insurance  (§  234.26)  to  deal  with  these 
imit-by-unit  ("spot  loan")  approvals  for 
mortgage  insurance.  It  also  would  add, 
in  the  section  dealing  with  reverse 
equity  mortgages  (§  206.51),  a  cross- 
reference  to  the  new  provision 
authorizing  spot  loan  approvals.  To 
make  clear  that  the  requirements  for 
assumability,  such  as  no  right  of  first 
refusal  given  in  any  governing 
dociunent,  would  still  apply,  the 
condominium  mortgage  insurance 
provision  would  include  a  cross- 
reference  to  that  section  (§  234.66). 

Findings  and  Certifications 

Impact  on  the  Environment 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  at  24  CFR  part  50  that 
implement  section  102(2)(C)  of  the 
National  Enviroiunental  Policy  Act  of 
1969,  42  U.S.C.  4332.  The  Finding  of  No 
Significant  Impact  is  available  for  public 
inspection  and  copying  during  regular 
business  hours  (7:30  a.m.  to  5:30  p.m.) 
in  the  Office  of  the  Rules  Docket  Clerk, 
room  10276,  451  Seventh  Street,  SW, 
Washington.  DC  20410-0500. 

Federalism  Impact 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612.  Federalism,  has 
determined  that  the  policies  contained 
in  this  proposed  rule  do  not  have 
significant  impact  on  States  or  their 
political  subdivisions  since  the 
provisions  of  the  proposed  rule  afTect 
private  purchasers  and  sellers  of 
condominiiun  units. 

Impact  on  the  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606,  The  Family,  has 
determined  that  this  proposed  rule  does 
not  have  potential  for  significant  impact 
on  family  formation,  maintenance,  and 
general  well-being.  Therefore,  the 
proposed  rule  is  not  subject  to  review 
under  the  Order.  The  proposed  rule 
merely  broadens  the  coverage  of 
condominium  units  for  which  mortgage 
insurance  can  be  obtained. 
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Impact  on  Small  Entities 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)).  has  reviewed  this  proposed  rule 
before  publication  and  by  approving  it 
certifies  that  this  proposed  rule  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities, 
because  it  makes  available  additional 
financing  options  for  purchasers  and 
sellers  of  condominium  units. 


Regulatory  Agenda 

This  proposed  rule  was  listed  as  item 
number  1417  under  the  Office  of 
Housing  in  the  Department's 
Semiannual  Agenda  of  Regulations 
published  on  May  8, 1995  (60  FR  23368. 
23384)  under  Executive  Order  12866 
and  the  Regulatory  Flexibility  Act. 

Public  Reporting  Burden 

The  Department  has  estimated  the 
public  reporting  burden  involved  in  the 


information  collections  contained  in  the 
proposed  rule  as  shown  below.  The 
public  reporting  burden  for  each  of 
these  collections  of  information  is 
estimated  to  include  the  time  for 
reviewing  the  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information. 


Tabulation  of  Annual  Reporting  Burden 


Description  of  information  collection 


HUD/FHA 

CofxJomlnium  "Spot  Loan"  Checklist  &  Warranty. 


Number  of 
resporxJents 


2,000 


Responses 

per  re- 
spondents 


1 


Catalog 

The  Catalog  of  Federal  Domestic 
Assistance  number  for  the  program 
affected  by  this  proposed  rule  is  14.133. 

List  of  Subjects 

24  CFR  Part  206 

Aged,  Condominiums,  Loan 
programs — housing  and  commimity 
development,  Mortgage  insurance, 
Reporting  and  recordkeeping 
requirements. 

24  CFR  Part  234 

Condominiums.  Mortgage  insurance. 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  for  the  reasons  stated  in 
the  preamble,  parts  206  and  234  of  title 
24  of  the  Code  of  Federal  Regulations 
would  be  amended  as  follows: 

PART  206— HOME  EQUITY 
CONVERSION  MORTGAGE 
INSURANCE 

1.  The  authority  citation  would 
continue  to  read  as  follows: 

Authority:  12  U.S.C.  1715b.  1715z-20;  42 
U.S.C.  3535(d). 

2.  Section  206.51  would  be  revised  to 
read  as  follows: 

%  206.51    Eligibility  of  mortgages  involving 
a  dwelling  unit  In  a  condominium. 

If  the  mortgage  involves  a  dwelling 
unit  in  a  condominium,  the  project  in 
which  the  unit  is  located  shall  have 
been  committed  to  a  plan  of 
condominium  ownership  by  deed,  or 
other  recorded  instrument,  that  is 
acceptable  to  the  Secretary,  except  as 
provided  in  §  234.26(i)  of  this  chapter. 


PART  234-CONDOMINIUM 
OWNERSHIP  MORTGAGE  INSURANCE 

3.  The  authority  citation  for  part  234 
would  continue  to  read  as  follows: 

Authority:  12  U.S.C.  1715b  and  1715y:  42 
U.S.C.  3535(d).  Section  234.520(a)(2)(ii)  is 
also  issued  under  12  U.S.C.  1701(a). 

4.  In  §  234.26,  a  new  paragraph  (i) 
would  be  added,  to  read  as  follows: 

§  234.26    Project  requirements. 
*        *        *        •        • 

(i)  Notwithstanding  the  requirements 
of  paragraphs  (a)  through  (h)  of  this 
section,  a  loan  on  a  single  unit  in  an 
unapproved  condominium  project 
("spot  loan")  may  qualify  for  mortgage 
insurance  under  this  part. 

(1)  The  project  must  meet  the 
following  criteria: 

(i)  All  units,  common  elements,  and 
facilities— including  those  that  are  part 
of  any  master  association — must  have 
been  completed,  and  the  project  cannot 
be  subject  to  additional  phasing  or 
annexation.  The  project  must  provide 
for  undivided  owmership  of  common 
areas  by  unit  owners; 

(ii)  Control  of  the  owners'  association 
must  have  been  turned  over  to  the  unit 
purchasers,  and  the  unit  purchasers 
must  have  been  in  control  for  at  least 
one  year; 

(iii)  At  least  90%  of  the  total  units  in 
the  project  must  have  been  conveyed  to 
the  unit  purchasers,  and  at  least  51%  of 
the  total  units  in  the  project  must  have 
been  conveyed  to  purchasers  who  are 
occupying  the  units  as  their  principal 
residences  or  second  homes.  No  single 
entity  (the  same  individual,  investor 
group,  partnership,  or  corporation)  may 
own  more  than  10%  of  the  total  units 
in  the  project; 


Total  annual 
responses 


2,000 


Hours  per 
response 


Total  annual 
burden 
hours 


200 


(iv)  The  units  in  the  project  must  be 
owned  in  fee  simple  or  be  an  eligible 
leasehold  interest,  as  described  in 
§  234.65.  and  the  unit  owners  must  have 
sole  ownership  interest  in,  and  right  to 
the  use  of,  the  project's  facilities, 
common  elements,  and  limited  common 
elements  including  parking,  recreational 
facilities,  etc.; 

(v)  The  project  must  be  covered  by 
hazard,  flood,  and  liability  insurance 
acceptable  to  the  Commissioner; 

(vi)  No  more  than  10%  of  the  total 
units  in  the  project  may  be  encumbered 
by  FHA-insured  mortgages.  (If  more 
than  10%  of  the  units  in  the  project  are 
encumbered  by  FHA-insured  mortgages, 
the  condominium  project  must  be 
approved  under  paragraphs  (a)  through 
(h)  of  this  section);  and 

(vii)  The  assumability  provisions  of 
§  234.66  must  be  satisfied. 

(2)  Lenders  must  perform  an 
underwriting  analysis  and  certify  that  a 
project  satisfies  the  eligibility  criteria  for 
a  "spot  loan"  on  a  condominium  project 
that  has  not  been  approved  by  FHA. 
Lenders  may  use  information  from  the 
appraiser,  the  owners'  association,  the 
management  comf)any,  the  real  estate 
broker,  and  the  project  developer,  but 
the  lender  must  ensure  the  accuracy  of 
the  information  obtained  from  these 
sources. 

Dated:  May  22, 1995. 
Nicolas  P.  Retsinas, 

Assistant  Secretary  for  Housing-Federal 

Housing  Commissioner. 

(FR  Doc.  95-15356  Filed  6-22-95;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

36  CFR  Part  292 

National  Recreation  Areas;  Smith  River 
National  Recreational  Area 

agency:  Forest  Service.  USDA. 
ACTION:  Proposed  rule. 

SUMMARY:  This  notice  of  proposed 
rulemaking  sets  forth  the  procedures  by 
which  the  Forest  Service  proposes  to 
regulate  mineral  operations  on  National 
Forest  System  lands  within  the  Smith 
River  National  Recreation  Area. 
Required  by  statute,  this  proposed  rule 
would  supplement  existing  Forest 
Service  mineral  regulations.  The 
intended  effect  is  to  allow  for  mineral 
operations  in  a  manner  consistent  with 
the  purposes  for  which  Congress 
established  the  Smith  River  National 
Recreation  Area. 

DATES:  Comments  must  be  received  in 
writing  by  August  22.  1995. 
ADDRESSES:  Send  written  comments  to 
Director,  Minerals  and  Geology 
Management  Staff  (2800— AUD  Bldg,  4 
CEN),  Forest  Service,  USDA,  PO  Box 
96090,  Washington,  DC  20090-6090. 
The  public  may  inspect  comments 
received  on  this  proposed  rule  in  the 
office  of  the  Director,  Fourth  floor. 
Central  Wing,  Auditors  Building,  201 
Fourteenth  Street  SW.,  Washington,  DC, 
between  the  hours  of  8:30  am  and  4:30 
pm.  Those  wishing  to  inspect  comments 
are  encouraged  to  call  (202)  205-1535 
ahead  of  time  to  facilitate  entry  into  the 
building. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sam  Hotchkiss,  Minerals  and  Geology 
Management  Staff,  (202)  205-1535. 
SUPPLEMENTARY  INFORMATION:  The  Smith 
River  National  Recreation  Area 
(SRNRA)  was  established  by  the  Smith 
River  National  Recreation  Area  Act  of 
1990  (the  Act)  (16  U.S.C.  460bbb  et 
seq.).  The  purposes  of  the  Act  are  to 
ensure,  "*  *  *  the  preservation, 
protection,  enhancement,  and 
interpretation  for  present  and  future 
generations  of  the  Smith  River 
Watershed's  outstanding  wild  and 
scenic  rivers,  ecological  diversity,  and 
recreation  opportunities  while 
providing  for  the  wise  use  and  sustained 
productivity  of  its  natural  *   *   *"In 
order  to  meet  the  purposes  of  the  Act. 
Congress  directed  the  Forest  Service  to 
administer  the  SRNRA  to.  among  other 
things,  provide  for  a  broad  range  of 
recreation  uses  and  improve  fishery  and 
water  quality.  Congress  prohibited 
mining  subject  to  valid  existing  rights 
and  limited  extraction  of  common 


variety  mineral  materials  within  the 
SRNRA  to  situations  where  the  material 
extracted  is  used  for  construction  and 
maintenance  of  roads  and  other 
facilities  within  the  SRNRA  and  the 
excluded  areas. 

The  SRNRA  consists  of  approximately 
300.000  acres  of  National  Forest  System 
lands  in  the  Six  Rivers  NationaTForest 
in  northern  California.  The  Act  divided 
the  SRNRA  into  eight  distinct 
management  areas  and  specified  a 
management  emphasis  for  each 
management  area.  One  of  these  eight 
areas  is  the  Congressionally  designated 
Siskiyou  Wilderness  which  the  Act 
specifies  is  to  be  administered  pursuant 
to  the  provisions  of  the  Wilderness  Act. 
The  Act  also  designated  the  following 
rivers  or  river  segments  as  components 
of  the  National  Wild  and  Scenic  Rivers 
System:  (1)  The  Smith  River;  (2)  the 
Middle  Fork  of  the  Smith  River;  (3)  the 
North  Fork  of  the  Smith  River;  (4)  the 
Siskiyou  Fork  of  the  Smith  River;  and 
(5)  the  South  Fork  of  the  Smith  River. 
For  these  wild  and  scenic  rivers. 
Congress  directed  that  they  be 
administered  in  accordance  with  the 
Act  and  the  Wild  and  Scenic  Rivers  Act. 
In  the  event  of  a  conflict  between  the 
provisions  of  these  two  statutes. 
Congress  specified  that  provisions  of  the 
more  restrictive  statute  apply.  Finally, 
there  are  four  areas  that  fie  within  the 
boundary  of  the  SRNRA  expressly 
excluded- from  the  SRNRA. 

Prospecting  for  minerals  and  mining 
has  been  an  important  part  of  the 
history  of  the  Smith  River  area  since  the 
1850's.  Mining  operations  within  the 
Smith  River  area  have  historically  been 
small-scale  placer  gold  exploration  and 
recovery  operations  within  the  bed  and 
banks  of  the  Smith  River  and  its  main 
tributaries.  Panning,  sluicing,  and 
dredging  operations  occur 
predominantly  during  the  summer 
months.  In  recent  years,  large,  low-grade 
nickel-cobalt  resources  in  the  uplands  of 
the  Smith  River  watershed  have 
attracted  attention.  Currently,  there  are 
approximately  5,000  mining  claims 
covering  about  30,000  acres  of  National 
Forest  System  lands  within  the  SRNRA. 
In  addition,  there  are  outstanding 
mineral  rights  within  the  SRNRA. 
However,  as  of  early  June  1995,  there 
are  no  operators  conducting  operations. 

In  section  8  of  the  Act,  Congress 
addressed  to  what  extent  mineral 
operations  would  be  authorized  within 
the  SRNRA.  Section  8(a)  of  the  Act 
withdrew  all  federal  lands  in  the 
SRNRA  from  the  operation  of  the 
mining,  mineral  leasing,  and  geothermal 
leasing  laws  subject  to  valid  existing 
rights.  Section  8(b)  of  the  Act  precluded 
the  issuance  of  patents  for  locations  and 


claims  made  prior  to  the  establishment 
of  the  SRNRA.  Section  8(c)  of  the  Act 
prohibited  all  mineral  operations  within 
the  SRNRA  except  where  valid  existing 
rights  are  established.  Section  8(c)  also 
prohibited  the  extraction  of  common 
variety  minerals  such  as  stone,  sand, 
and  gravel  except  if  it  is  used  in  the 
construction  and  maintenance  of  roads 
and  other  facilities  within  the  SRNRA 
and  the  excluded  areas.  Finally,  section 
8(d)  directed  the  Secretary  to 
promulgate  supplementary  mineral 
regulations  to  promote  and  protect  the 
purposes  for  which  the  SRNRA  was 
designated. 

Provisions  of  the  Proposed  Rule 

This  proposed  rule  has  been  prepared 
pursuant  to  section  8(d)  of  the  Act  and 
would  supplement  existing  Forest 
Service  regulations  p>ertaining  to 
locatable  mineral  operations  in  the 
SRNRA  and  provide  new  regulations 
pertaining  to  outstanding  mineral  rights 
on  National  Forest  System  lands  in  the 
SRNRA.  Accordingly,  mineral 
operations  in  the  SRNRA  would  not 
only  be  subject  to  the  provisions  of  this 
rule  but  also  to  the  applicable 
provisions  of  36  CFR  parts  228.  251.  and 
261,  among  others.  The  proposed  rule 
clearly  states  that  if  there  is  a  conflict  or 
inconsistency  with  provision  of  other 
applicable  regulations,  the  provisions  of 
this  rule  would  take  precedence  to  the 
extent  permitted  by  law. 

The  proposed  rule  divides  mineral 
operations  in  the  SRNRA  into  three 
categories — operations  under  the 
General  Mining  Laws,  operations 
pursuant  to  outstanding  mineral  rights, 
and  extraction  of  common  variety 
mineral  materials.  There  are  no  reserved 
mineral  rights  in  the  SRNRA, 
consequently,  there  is  no  need  to 
address  this  category  of  mineral 
ownership  in  the  proposed  rule.  In  the 
event  of  a  land  acquisition  that  results 
in  reserved  mineral  rights  in  the 
SRNRA.  the  current  regulations  at  36 
CFR  251.15  provide  sufficient  direction 
to  govern  this  activity  and  to  protect  the 
values  for  which  the  SRNRA  was 
established. 

The  proposed  rule  is  specifically 
designed  to  supplement  existing 
locatable  mineral  regulations  at  36  CFR 
part  228.  subpart  A.  and  thus  to  provide 
a  greater  degree  of  protection  for  the 
natural  resources  in  the  SRNRA  than 
would  be  provided  under  36  CFR  part 
228.  subpart  A.  alone.  This  additional 
protection  would  be  accomplished  in 
several  ways:  (1)  By  the  expansion  of 
the  types  of  mineral  operations  subject 
to  the  requirement  for  a  plan  of 
operations;  (2)  by  setting  additional 
reclamation  standards;  and  (3) 
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providing  expedited  suspension 
procedures  where  harm  or  damage  to 
resources  or  to  people  is  imminent  or  is 
occurring.  These  and  the  other 
provisions  of  the  proposed  rule  would 
enable  the  Forest  Service  to  administer 
mineral  operations  in  the  SRNRA 
consistent  with  the  purposes  for  which 
the  area  was  established. 

Section-by-Section  ExplaaatiM  ef  the 
PropocedRule 

This  proposed  rule  would  establish  a 
new  subpart  G.  Smith  River  National 
Recreation  Area,  in  part  292  of  Title  36 
of  the  Code  of  Federal  Regulations.  A 
section-by-section  explanation  of  the 
proposed  rule  follows. 

Section  292.60,  Purpose  and  scope. 
Paragraph  (a)  of  the  proposed  §  292.60 
explains  that  the  purpose  of  this  rule  is 
to  establish  the  rules  and  procedures  for 
regulating  mineral  operations  on 
National  Forest  System  lands  in  the 
SRNRA  so  that  they  are  in  conformance 
with  the  Act.  Paragraph  (b)  explains  that 
rules  and  procedures  in  this  rule  apply 
only  to  National  Forest  System  lands  in 
the  SRNRA.  Paragraph  (c)  notes  that  this 
rule  supplements  existing  Forest  Service 
mineral  regulations  and  that  mineral 
operations  on  National  Forest  System 
lands  in  the  SRNRA  will  continue  to  be 
subject  to  other  applicable  regulations 
governing  these  activities,  particularly 
parts  228,  251,  and  261  of  this  chapter. 
Paragraph  (d)  provides  that,  to  the 
extent  provided  by  law,  the  provisions 
of  this  rule  shall  take  precedence  over 
the  provisions  of  other  applicable 
regulations  if  there  is  a  conflict  or 
inconsistency  between  them.  Finally, 
the  la.st  paragraph  states  that  mineral 
operations  approved  or  determined  to 
be  acceptable  before  the  effective  date  of 
this  proposed  rule  would  continue  to 
operate  under  the  conditions  of 
approval  or  acceptability  including  the 
specified  period  of  operations.  While 
there  are  no  known  operations  at  the 
time  of  publication  of  this  proposed 
rule,  that  could  change  by  the  time  of 
adoption  of  a  final  rule:  thus,  a 
transitional  provision  is  needed. 

Section  292.61,  Definitions.  This 
section  defines  special  terms  used  in  the 
proposed  rule,  some  of  which  have  been 
previously  established  or  used  in  other 
rules  or  directives.  However,  the 
definitions  included  in  the  proposed 
§  292.61  define  the  terms  as  they  are 
used  in  the  proposed  rule. 

Section  292.62.  Plan  of  operations 
requirements.  Proposed  §  292.62(a) 
would  reduce  the  amount  of  discretion 
that  the  authorized  officer  currently  has 
under  36  CFR  228.4(a)  in  determining 
whether  a  plan  of  operations  or  a  notice 
of  intent  is  required  for  a  proposed 


mineral  operation.  In  addition  to  the 
requirements  of  36  CFR  228.4  for 
submitting  a  plan  of  operations  or  a 
notice  of  intent,  this  proposed  rule 
would  require  a  pUn  of  operations  for 
some  mineral  operations  that  in  other 
locations  have  been  routinely  conducted 
under  a  notice  of  intent.  For  example,  to 
operate  mechanical  or  mechanized 
equipment  such  as  a  suction  dredge  and 
sluice  under  the  proposed  rule  would 
require  a  plan  of  operations.  Given  the 
special  status  of  the  SRNRA  and  the 
special  statutory  management  direction 
for  the  area  set  by  Congress,  further 
regulation  of  these  kinds  of  operations 
is  necessary  in  order  to  maintain  the 
resource  values  which  prompted  its 
designation. 

The  information  requirements 
specified  in  proposed  §  292.62(b)  are  the 
same  information  that  has  been 
routinely  gathered  by  the  Forest  Service 
from  Bureau  of  Land  Management 
records,  county  records,  and  the 
operator  when  a  plan  of  operations  is 
submitted  for  an  area  withdrawn  from 
disposition  under  the  General  Mining 
Laws.  The  burden  of  gathering  this 
information  is  now  being  shifted  from 
the  Forest  Service  to  the  operator  since 
this  information  should  be  readily 
available  to  the  operator  if  it  docs  exist. 
The  requirement  to  have  the  operator 
submit  this  information  as  part  of  the 
plan  of  operations  should  decrease  the 
cost  and  the  amount  of  time  it  takes  for 
the  Forest  Service  to  collect  the 
information,  and,  thereby,  to  make  a 
valid  existing  rights  determination. 
Proposed  §  292.62(c)  outlines  the 
minimum  operating  elements  that  must 
be  included  in  a  plan  of  operations  in 
the  SRNRA.  The  information 
requirements  found  at  36  CFR  228.4(c) 
and  228.8  that  are  generally  applicable 
for  a  plan  of  operations  on  National 
Forest  System  lands  are  also  applicable 
to  a  plan  of  operations  proposed  within 
the  SRNRA.  In  addition  to  these  specific 
information  requirements,  this  proposed 
rule  for  the  SRNRA  would  require  an 
operator,  who  is  not  the  claim  owner,  to 
submit  a  copy  of  the  authorization 
granting  the  operator  permission  to 
conduct  operations  on  a  mining  claim 
owned  by  another  party.  The  existing 
regulations  at  36  CFR  228.8(g)  allow  the 
authorized  officer  several  options  as  to 
when  reclamation  activities  can  occur. 
These  activities  can  take  place  upon 
depletion  of  the  mineral  deposit  or 
sometime  during  the  operation  when  it 
is  practicable  or  within  1  year  after  the 
operations  have  concluded,  unless  the 
authorized  officer  allows  for  a  longer 
time.  In  contrast,  reclamation  activities 
for  mineral  operations  under  the 
proposed  rule  would  occur  concurrently 


%vith  the  mineral  operations  whenever 
practicable.  A  requirement  for 
concurrent  reclamation  would  restore 
the  land  to  another  useful  productivity 
in  the  shortest  possible  time.  This 
requirement  is  essential  to  meet  the 
statutory  requirements  to  protect  and 
preserve  the  values  of  the  SRNRA. 

Section  292.63,  Plan  of  operations. 
Proposed  §  292.63  establishes  the 
procedures  by  which  a  plan  of  operation 
for  mineral  operations  on  mining  claims 
in  the  SRNRA  would  be  processed. 

Proposed  §  292.63(a)  explains  that  the 
first  item  considered  by  the  authorized 
officer  is  whether  the  operator  has 
furnished  the  information  required  by 
§  292.62(b)  to  help  substantiate  valid 
existing  rights.  For  reasons  of  efficiency, 
it  is  logical  for  the  authorized  officer  to 
first  determine  whether  the  operator  has 
discovered  a  valuable  ore  deposit  before 
undertaking  a  review  of  that  part  of  the 
plan  of  operations  which  describes  in 
detail  how  the  deposit  is  to  be 
developed.  Following  the  initial  review, 
the  authorized  officer  must  notify  the 
operator  in  writing  whether  the 
information  required  in  §  292.62(b)  has 
been  provided  or  whether  additional 
information  still  needs  to  be  provided. 
Once  the  information  required  by 
§  292.62(b)  has  been  provided,  the 
authorized  officer  notifies  the  operator 
when  the  valid  existing  rights 
determination  is  expected  to  be 
completed. 

Proposed  §  292.63(b)  explains  that  if 
the  determination  finds  valid  existing 
rights  have  not  been  established,  the 
authorized  officer  must  notify  the 
operator  of  the  determination,  the 
reasons  for  such  a  determination,  and 
that  the  development  activities  as 
contemplated  in  the  plan  of  operations 
cannot  be  conducted. 

Proposed  §  292.63(c)  explains  that  if 
the  determination  finds  valid  existing 
rights  have  been  established,  the 
authorized  officer  notifies  the  operator 
that  this  determination  has  been  made 
and  that  the  Forest  Service  is  beginning 
a  review  of  the  proposed  plan  of 
operations  and  specifies  the  date  when 
the  Forest  Service  expects  to  complete 
the  review. 

Proposed  §  292.63(d)  directs  that 
upon  completion  of  the  review  of  that 
part  of  the  plan  of  operations  that 
contains  the  operational  and 
reclamation  elements  specified  in 
proposed  §  292.62(c),  the  authorized 
officer  must  notify  the  operator  in 
writing  the  results  of  the  review  as 
specified  in  §  228.5(a). 

Proposed  §  292.63(e)  would  limit  the 
maximum  period  for  which  a  plan  of 
operations  is  approved  to  five  years;  for 
operations  beyond  5  years,  the  operator 


would  have  to  submit  a  new  plan  in 
accordance  with  the  specifications  of 
§292.62  of  this  proposed  rule.  The  5- 
year  limit  was  chosen  with  large 
projects  in  mind.  It  would  provide  the 
authorized  officer  a  more  frequent  and 
consistent  approach  to  reviewing  and 
updating  operating  conditions  and 
ensuring  the  approved  plan  of 
operations  remains  consistent  with  the 
purposes  for  which  the  SRNRA  was 
established.  The  5-year  limit  will  have 
little  to  no  effect  on  the  typical  small- 
scale  operation  which  last  only  one  or 
two  years  from  start  to  finish. 

Proposed  §  292.63(f)  explains  that 
substantive  changes  to  an  approved  plan 
of  operations  must  be  reviewed  and 
approved  by  the  authorized  officer. 
Under  this  paragraph,  the  operator  has 
the  option  to  submit  a  modification  of 
an  approved  plan  of  operations,  as 
provided  for  in  36  CFR  228.4(e),  which 
clearly  identifies  the  elements  that  are 
different  from  the  previously  approved 
plan  of  operations,  or  to  submit  a 
supplemental  plan  of  operations 
pursuant  to  36  CFR  228.4(d). 

Section  292.64,  Plan  of  operations 
suspension.  Proposed  §  292.64 
authorizes  the  suspension  of  mineral 
operations  under  an  approved  plan  of 
operations  by  the  Forest  Service 
authorized  officer,  if  the  operator  is  not 
in  compliance  with  applicable  law, 
regulations,  or  the  terms  and  conditions 
of  the  approved  plan.  If  an  operator  is 
found  to  be  in  noncompliance,  the 
authorized  officer  must  provide  the 
operator  with  the  reasons  why  the  plan 
of  operations  is  not  in  compliance  with 
the  laws,  regulations,  or  the  approved 
plan  of  operations  and  a  reasonable  time 
to  abate  the  noncompliance.  Generally, 
the  operator  will  have  at  least  30  days 
after  the  notice  of  noncompliance  is 
issued  to  correct  the  noncompliance 
before  a  suspension  becomes  effective. 
However,  for  those  instances  that 
present  an  imminent  threat  of  harm  to 
public  health,  safety,  or  the 
environment  or  where  such  harm  is 
already  occurring,  the  authorized  officer 
can  take  immediate  action  to  alleviate 
the  threat  or  damage.  This  immediate 
suspension  authority  would  allow  the 
authorized  officer  to  take  steps  to  avoid 
or  minimize  the  risk  of  harm  to  persons 
and  the  environment.  Only  after  the 
harm  or  risk  of  harm  has  been  abated 
would  the  authorized  officer  be  required 
to  notify  the  operator  of  the  suspension 
and  provide  him  or  her  with  an 
opportunity  to  respond. 

Section  292.65,  Operating  plan 
requirements.  Proposed  §  292.65 
establishes  that  operating  plans  are 
required  for  mineral  operations 
involving  outstanding  mineral  rights; 


that  is,  mineral  rights  owned  by  a  party 
other  than  the  surface  owner  at  the  time 
the  surface  estate  was  conveyed  to  the 
Federal  government. 

Proposed  §  2g2.65(a)  specifies  that  all 
individuals  who  want  to  exercise 
outstanding  mineral  rights  in  the 
SRNRA  must  submit  an  operating  plan 
to  the  authorized  officer  at  least  60  days 
in  advance  of  surface  occupancy. 

Proposed  §  292.65(b)  specifies  the 
information  that  an  operator  must 
provide  in  order  to  conduct  mineral 
operations  involving  outstanding 
mineral  rights  where  the  surface  estate 
is  within  the  SRNRA.  The  operating 
plan  must  include  information  such  as: 
(1)  Evidence  of  ownership  of  the 
outstanding  mineral  rights,  (2)  the  name 
of  a  designated  field  representative,  (3) 
a  map  showing  the  location  and 
dimension  of  all  improvements,  (4)  a 
plan  of  operations  including  a  schedule 
for  construction  and  drilling,  and  (5)  a 
soil  erosion  and  sedimentation  control 
plan. 

Section  292.66,  Operating  plan 
acceptance.  Proposed  §292.66 
establishes  the  procedures  by  which 
operating  plans  in  the  SRNRA  would  be 
processed. 

Proposed  §  292.66(a)  requires  the 
authorized  officer  to  review  that  portion 
of  the  operating  plan  related  to 
substantiating  outstanding  mineral 
rights  and  notify  the  operator  whether 
the  information  required  to  substantiate 
ownership  of  outstanding  mineral  rights 
has  been  provided  to  the  Forest  Service. 
If  more  information  must  be  provided 
by  the  operator,  the  Forest  Service 
would  specify  what  is  needed.  If  no 
more  information  is  necessary  for  the 
Forest  Service  to  complete  its  review, 
the  authorized  officer  would  indicate 
when  the  review  is  expected  to  be 
completed. 

Proposed  §  292.66(b)  would  specify 
that  if  outstanding  mineral  rights  have 
not  been  verified,  the  authorized  officer 
would  notify  the  operator  of  the  finding, 
the  reasons  for  such  a  finding,  and  that 
the  proposed  operation  cannot  be 
conducted. 

Proposed  §  292.66(c)  would  specify 
that  if  outstanding  mineral  rights  have 
been  verified,  the  authorized  officer 
would  notify  the  operator  that 
outstanding  mineral  rights  have  been 
verified,  that  the  Forest  Service  would 
begin  a  review  of  the  proprosed 
operating  plan,  and  the  date  when  the 
Forest  Service  would  expect  to  complete 
the  review. 

Proposed  §  292.66(d)  explains  that  the 
authorized  officer  will  focus  the  review 
of  the  operating  plan  on  whether  the 
development  activities  proposed  are 
consistent  with  the  rights  granted  by  the 


deed,  consistent  with  the  SRNRA 
Management  Plan,  and  whether  the 
development  activities  will  utilize  the 
least  amount  of  surface  lands  necessary 
for  the  operation. 

Proposed  §  292.66(e)  would  specify 
that  upon  completion  of  the  review  of 
the  operating  plan,  the  authorized 
officer  would  notify  the  operator  of  the 
findings.  If  the  findings  indicate  that  the 
proposed  operating  plan  is  consistent 
with  the  rights  granted  by  the  deed  of 
conveyance,  consistent  with  the  SRNRA 
Management  Plan,  and  uses  only  that 
portion  of  the  surface  as  is  absolutely 
necessary,  the  operating  plan  would  be 
determined  to  be  acceptable  to  the 
Forest  Service.  If  the  findings  indicate 
that  the  proposed  operating  plan  does 
not  meet  all  three  criteria  listed  at 
§  292.66  (d)(1)  through  (d)(3),  the 
authorized  officer  must  specify  the 
reasons  why  the  proposed  operating 
plan  does  not  meet  the  three  listed 
criteria,  propose  changes  to  the 
operating  plan  to  nftke  it  consistent 
with  the  three  criteria,  and  attempt  to 
negotiate  the  proposed  changes  with  the 
operator. 

Proposed  §  292.66(f)  would  require 
that  another  operating  plan  be 
submitted  if  additional  operations  not 
included  in  an  acceptable  operating 
plan  are  proposed  and  that  the  process 
as  outlined  in  §  292.66  would  be 
followed.  This  provision  is  similar  to 
that  in  §  228.5(c)  and  §  292.63(f)  of  the 
proposed  rule. 

By  requiring  parallel  information  and 
review  of  operations  under  outstanding 
mineral  rights,  the  Forest  Service  can 
ensure  that  the  values  for  which  the 
SRNRA  was  established  are  protected, 
and  operators  can  be  assured  that 
jequirements  for  negotiating 
modifications  to  an  operating  plan  are 
consistent  with  those  required  of  other 
mineral  programs. 

Section  292.67,  Mineral  material 
operations.  Proposed  §  292.67  states  that 
the  disposal  of  common  variety  mineral 
materials  would  be  governed  by  the 
existing  mineral  material  regulations  set 
forth  at  36  CFR  part  228,  subpart  C,  and 
would  require  that  proposals  for  the 
extraction  and  removal  of  common 
variety  mineral  materials  within  the 
SRNRA  would  be  approved  only  if  the 
material  is  used  within  the  SRNRA  or  in 
one  of  the  four  excluded  areas  identified 
by  the  Act. 

Section  292.68,  Indemnification.  This 
section  would  provide  a  means  of 
protecting  the  United  States 
Government  from  liability  as  a  resuh  of 
claims,  demands,  losses,  or  judgments 
caused  by  an  operator's  use  or 
occupancy.  In  addition,  the  operator 
would  be  required  to  pay  the  costs 
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incurred  by  the  Forest  Service  or  other 
agencies  resulting  from  noncompliance 
with  an  approved  plan  of  operations  or 
an  agreed  to  operating  plan. 

C)]>erator8  have  not  nad  to  bear  any  of 
the  costs  inciured  by  the  Forest  Service 
to  administer  mineral  projects  on 
National  Forest  System  lands  even  if 
operations  were  not  being  conducted 
under  the  conditions  approved  or 
agreed  upon.  Proposed  §  292.68(c) 
would  require  those  operators  who  do 
not  abide  by  the  conditions  of  an 
approved  plan  of  operations  or  agreed 
upon  operating  plan  to  pay  the  costs 
incurred  by  the  Forest  Service  resulting 
from  noncompliance.  It  is  believed  that 
if  an  operator  was  required  to  reimburse 
the  Forest  Service  for  the  costs  incurred 
by  the  Forest  Service  resulting  frvm 
noncompliance,  there  would  be  less 
noncompliance. 

Regulatory  impact 

This  proposed  rule  has  been  reviewed 
under  USDA  procedures  and  Executive 
Order  12866  on  Regulatory  Planning 
and  Review.  It  has  been  determined  that 
this  regulation  is  not  a  significant  rule. 
This  rule  will  not  have  an  annual  effect 
of  $100  million  or  more  on  the  economy 
nor  adversely  affect  productivity, 
competition,  jobs,  the  environment, 
public  health  or  safety,  nor  State  or  local 
governments.  This  rule  will  not  interfere 
with  an  action  taken  or  plumed  by 
another  agency  nor  raise  new  legal  or 
policy  issues.  Finally,  this  action  will 
not  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  of 
recipients  of  such  programs. 
Accordingly,  this  proposed  rule  is  not 
subject  to  OMB  review  under  Executive 
Order  12866. 

Moreover,  this  proposed  rule  has  been 
considered  in  light  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.), 
and  it  has  been  determined  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  as  defined  by 
that  Act  because  of  its  limited  scope  and 
application.  Also,  this  proposed  rule 
does  not  adversely  affect  competition, 
employment,  investment,  productivity, 
innovation,  or  the  ability  of  United 
States  based  enterprises  to  compete  in 
local  or  foreign  markets. 

Environmental  Impact 

Section  31.1b  of  Forest  Service 
Handbook  1909.15  (57  FR  43180; 
September  18, 1992)  excludes  from 
dociunentation  in  an  environmental 
assessment  or  impact  statement  "rules, 
regulations,  or  policies  to  establish 
Service-wide  administrative  procedures, 
program  processes,  or  instructions."  The 


agency's  preliminary  assessment  is  that 
this  rule  falls  within  this  category  of 
actions  and  that  no  extraordinary 
circumstances  exist  which  would 
require  preparation  of  an  environmental 
assessment  or  environmental  impact 
statement.  A  final  determination  will  be 
made  simultaneously  with  adoption  of 
the  final  rule. 

Controlling  Paperwork  Burdens  on  the 
PuUk 

Section  292.62(b)  of  this  proposed 
rule  specifies  that  in  addition  to  the 
requirements  of  §  228.4.  an  operator 
must  provide  information  to  support 
valid  existing  rights  as  part  of  a  plan  of 
operations.  Also,  proposed  §  292.65(b) 
requires  those  who  wish  to  exercise 
outstanding  mineral  rights  to  submit  an 
operating  plan.  The  provisions  of  the 
proposed  rule  applicable  to  locatable 
minerals  are  supplementary  to  the 
existing  information  required  by  36  CFR 
228.4  which  still  apply  for  plans  of 
operations.  The  provisions  of  the 
proposed  rule  apphcable  to  outstanding 
mineral  rights  represent  new 
information  requirements  as  defined  in 
5  CFR  part  1320.  Controlling  Paperwork 
Burdens  on  the  Public.  Although  the 
proposed  rule  requires  the  operator  to 
submit  more  information  with  a  plan  of 
operations  than  applies  under  part  228, 
subpart  A.  the  information  is  readily 
available  to  the  operator  and  does  not 
require  additional  effort  or  information 
that  the  operator  does  not  already  have 
to  acquire  to  conduct  operations. 

In  accordance  with  the  rules  of  5  CFR 
part  1320  and  the  Paperwork  Reduction 
Act  of  1980  as  amended  (44  U.S.C. 
3507),  the  Forest  Service  is  requesting 
Office  of  Management  and  Budget 
review  and  approval  of  the  information 
required  to  be  addressed  in  a  plan  of 
operations  or  an  operating  plan.  The 
agency  estimates  that  an  operator 
preparing  a  plan  of  operations  will 
spend  an  average  of  2  hours  gathering 
and  submitting  the  information  related 
to  vaUd  existing  rights  and  another  2 
hours  preparing  and  submitting  the 
minimal  information  on  the  proposed 
operation  for  Forest  Service  review  and 
approval.  The  agency  also  estimates  that 
an  operator  preparing  an  operating  plan 
will  spend  an  average  of  2  hours 
gathering  and  submitting  the 
information  related  to  outstanding 
mineral  rights  and  the  operation  itself 
for  acceptability.  Reviewers  who  wish  to 
comment  on  these  information 
requirements  should  submit  their  views 
to  the  Chief  of  the  Forest  Service  at  the 
address  listed  earlier  in  this  dociunent 
as  well  as  to  the:  Forest  Service  Desk 
Officer.  Office  of  Information  and 
Regulatory  Affairs.  Office  of 


Management  and  Budget.  Washington, 
DC  20503. 

No  TakiagB  fanpUcatioas 

In  compbance  with  Executive  Order 
12630  and  the  Attorney  General's 
Guidelines  for  the  Evaluation  of  Risk 
and  Avoidance  of  Unanticipated 
Takings,  the  takings  implication  of  this 
proposed  rule  have  been  reviewed  and 
Qonsidered.  It  has  been  determined  that 
there  is  no  risk  of  a  taking. 

Civil  Justice  Reform  Act 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  If  this  proposed  rule 
were  adopted,  (1)  all  State  and  local 
laws  and  regulations  that  are  in  conflict 
with  this  proposed  rule  or  which  would 
impede  its  full  implementation  would 
be  preempted;  (2)  no  retroactive  effect 
would  be  given  to  this  proposed  rule;  (3) 
it  would  not  require  administrative 
proceedings  before  parties  could  file 
suit  in  court  challenging  its  provisions. 

List  of  Subjacts  in  Pari  292 

Administrative  practice  and 
procedure.  Environmental  protection, 
Mineral  resources,  National  forests. 
National  recreation  areas,  and  Surety 
bonds. 

Therefore,  for  the  reasons  set  forth  in 
the  preamble,  it  is  proposed  to  amend 
part  292  of  chapter  II  of  title  36  of  the 
Code  of  Federal  Regulations  by  adding 
a  new  subpart  G  to  read  as  follows: 

PART  292— NATIONAL  RECREATION 
AREAS 

Sut>part  G— Smith  Riv«r  Nationai 
Racraation  Area 

292.60  Purpose  and  scope. 

292.61  Definitions. 

VaUd  Exialii«  Righli 

292.62  Plan  of  operations  supplementary 
requirements. 

292.63  Plan  of  operations  approval. 

292.64  Plan  of  OFwrations  suspension. 

OuMaading  Mineral  Rights 

292.65  Ofterating  plan  requirements. 

292.66  Operating  plan  acceptance. 

Mineral  Materials 

292.67  Mineral  material  operations. 

Indemnification 

292.68  Indemnification. 

Subpart  G— Smith  Rivar  National 
Racraation  Area 

Authority:  16  U.S.C.  460bbb  et  seq. 

i  292.60    Purpose  and  scope. 

(a)  Purpose.  The  regulations  of  this 
subpart  set  forth  the  rules  and 


procedures  by  which  the  Forest  Service 
regulates  mineral  operations  on 
National  Forest  System  lands  within  the 
Smith  River  National  Recreation  Area  as 
established  by  Congress  in  the  Smith 
River  National  Recreation  Area  Act  of 
1990  (16  U.S.C.  460bbb  et  seq.). 

(b)  Scope.  The  rules  of  this  subpart 
apply  only  to  mineral  operations  on 
National  Forest  System  lands  within  the 
Smith  River  National  Recreation  Area. 

(c)  Applicability  of  other  rules.  The 
rules  of  this  subpart  supplement 
existing  forest  Service  regulations 
concerning  the  review,  approval,  and 
administration  of  mineral  operations  on 
National  Forest  System  lands  including, 
but  not  limited  to,  those  set  forth  at 
parts  228,  251,  and  261  of  this  chapter. 

(d)  Conflicts.  In  the  event  of  conflict 
or  inconsistency  between  the  rules  of 
this  subpart  and  other  parts  of  this 
chapter,  the  rules  of  this  subpart  take 
precedence,  to  the  extent  allowable  by 
law. 

(e)  Applicability  to  ongoing 
operations.  Operations  under  an 
acceptable  operating  plan  or  an 
approved  plan  of  operations  in  effect 
prior  to  the  effective  date  of  these 
regulations  shall  be  for  a  limited  time 
not  to  exceed  5  years.  If  operations  have 
a  shorter  specified  operating  time,  the 
shorter  operating  time  shall  remain  in 
effect. 

§292.61    Definitions. 

The  special  terms  used  in  this  subpart 
have  the  following  meaning: 

Act  means  the  Smith  River  National 
Recreation  Area  Act  of  1990  (16  U.S.C. 
460bbb  et  sea.). 

Authorized  officer  means  the  Forest 
Service  officer  to  whom  authority  has 
been  delegated  to  take  actions  pursuant 
to  the  provisions  of  this  subpart. 

Hazardous  substance  means  any 
substance  so  classified  under  the 
Comprehensive  Environmental 
Response.  Compensation,  and  Liability 
Act  of  1980.  as  amended  (42  U.S.C. 
9601). 

Operating  plan  means  the  document 
submitted  in  writing  by  the  owner  or 
lessee,  or  a  representative  acting  on 
behalf  of  an  ovmer  or  lessee,  to  exercise 
outstanding  mineral  rights  for  minerals 
underlying  National  Forest  System 
lands. 

Outstanding  mineral  rights  means  the 
rights  owned  by  a  party  other  than  the 
surface  owner  at  the  time  the  surface 
was  conveyed  to  the  United  States. 

SRNRA  is  the  abbreviation  for  the 
Smith  River  National  Recreation  Area, 
located  within  the  Six  Rivers  National 
Forest,  California. 

Valid  existing  rights  for  the  purposes 
of  this  subpart  means  all  mining  claims 


on  National  Forest  system  lands  in  the 
SRNRA  which:  (1)  Were  properly 
located  prior  to  November  16, 1990.  for 
a  mineral  that  was  locatable  at  that  time; 
(2)  were  properly  maintained  thereafter 
under  the  applicable  law;  (3)  were 
supported  by  a  discovery  of  a  valuable 
mineral  deposit  within  the  meaning  of 
the  general  mining  law  prior  to 
November  16. 1990.  which  discovery 
has  been  continuously  maintained  since 
that  date;  and  (4)  continue  to  be  valid. 

Valid  Existing  Rights 

§  292.62    Plan  of  operations  suppiemontary 
requirements. 

(a)  Applicability.  In  addition  to  the 
activities  for  which  a  plan  of  operations 
is  required  under  §  228.4  of  this  part,  a 
plan  of  operations  is  required  when  a 
proposed  operation  within  the  SRNRA 
involves  mechanical  or  mechanized 
equipment,  including  a  suction  dredge 
and  sluice. 

(b)  Information  to  support  valid 
existing  rights.  A  plan  of  operations 
within  the  SRNRA  must  include  at  least 
the  following  information  relevant  to 
the  existence  of  valid  existing  rights  for 
the  period  from  November  16.  1990.  to 
the  present  except  as  otherwise 
specified: 

(1)  The  mining  claim  recordation 
serial  number  assigned  by  the  Bureau  of 
Land  Management; 

(2)  A  copy  of  the  original  location 
notice  and  conveyance  deeds,  if 
ownership  has  changed  since  the  date  of 
location; 

(3)  A  copy  of  the  affidavit  of 
assessment  work  or  notice  of  intention 
to  hold  the  mining  claim  since  the  date 
of  recordation  with  the  Bureau  of  Land 
Management; 

(4)  Verification  by  the  Bureau  of  Land 
Management  that  the  holding  fees  have 
been  paid  or  have  been  exempted; 

(5)  Sketches  or  maps  showing  the 
location  of  past  and  present  mineral 
workings  on  the  claims  and  information 
sufficient  to  locate  and  define  the 
mining  claim  comers  and  boundaries  on 
the  ground; 

(6)  For  lode  and  placer  mining 
claims — 

(i)  An  identification  of  the  valuable 
mineral  that  has  been  discovered; 

(ii)  An  identification  of  the  site  within 
the  claims  where  the  deposit  has  been 
discovered  and  exposed; 

(iii)  Information  on  the  quantity  and 
quality  of  the  deposit  including  copies 
of  assays  or  test  reports,  the  width, 
locations  of  veins,  the  size  and  extent  of 
any  deposit;  and 

(iv)  Evidence  of  past  and  present  sales 
of  the  valuable  mineral;  and 

(7)  For  millsite  claims,  information 
proving  that  the  millsite  is  associated 


with  a  valid  mining  claim  aiid  that  the 
millsite  is  used  or  occupied  for  mining 
or  milling  purposes. 

(c)  Minimum  information  on 
proposed  operations.  A  plan  of 
operations  must  include  the  information 
required  at  36  CFR  228.4  (c)(1)  through 
(c)(3)  which  includes  information  about 
the  proponent  and  a  detailed 
description  of  the  proposed  operation. 
In  addition,  if  the  operator  and  claim 
owner  are  different,  the  operator  must 
submit  a  copy  of  the  authorization  or 
agreement  under  which  the  proposed 
operations  are  to  be  conducted.  A  plan 
of  operations  must  also  address  the 
environmental  protection  requirements 
of  36  CFR  228.8  which  includes 
reclamation.  In  addition,  when 
practicable,  reclamation  will  proceed 
conciurently  with  the  mineral 
operation. 

§  292.63    Plan  of  operations  approval. 

(a)  Upon  receipt  of  a  plan  of 
operations,  the  authorized  officer  shall 
review  the  information  related  to  valid 
existing  rights  and  notify  the  operator  in 
writing  that  one  of  the  following 
circumstances  apply: 

(1)  That  sufficient  information  on 
valid  existing  rights  has  been  provided 
and  the  date  by  which  the  forest  Service 
expects  to  complete  the  valid  existing 
rights  determination;  or 

(2)  That  sufficient  information  on 
valid  existing  rights  has  not  been 
provided  and  the  specific  information 
that  still  needs  to  be  provided. 

(b)  If  upon  receipt,  review,  and 
verification  of  all  requested  information, 
the  authorized  officer  finds  that  there  is 
not  sufficient  evidence  of  valid  existing 
rights,  the  authorized  officer  shall  so 
notify  the  operator  in  writing,  providing 
the  reasons  for  the  determination,  and 
advise  that  the  proposed  mineral 
operation  cannot  he-conducted. 

(c)  If  upon  receipt,  review,  and 
verification  of  all  requested  information, 
the  authorized  officer  finds  that  there  is 
sufficient  evidence  of  valid  existing 
rights,  the  authorized  officer  shall  so 
notify  the  operator  in  writing,  that  a 
review  of  the  proposed  plan  of 
operations  is  underway,  and  the  date  by 
which  the  review  is  expected  to  be 
completed.  A  prior  determination  that 
there  is  sufficient  evidence  of  valid 
existing  rights  shall  not  bar  the 
authorized  officer  from  requesting  the 
Department  of  the  Interior  to  file  a 
mineral  contest  against  a  mining  claim 
if  the  authorized  officer  has  a  reasonable 
basis  to  question  that  determination. 

(d)  Upon  completion  of  the  review  of 
the  plan  of  operations,  the  authorized 
officer  shall  ensure  that  the  minimum 
information  required  by  §  292.62(c)  has 
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been  addressed  and,  pursuant  to 
§  228.5(b)  of  this  chapter,  notify  the 
operator  in  writing  whether  or  not  the 
plan  of  operations  is  approved. 

(e)  The  period  for  which  a  plan  of 
operations  is  approved  may  not  exceed 
five  years  and  must  be  explicitly 
identified  by  the  authorized  officer  in 
giving  notice  of  approval  of  a  plan  of 
operations. 

(0  If  an  operator  desires  to  make 
substantive  changes  in  the  type,  scope, 
or  duration  of  mineral  operations  from 
those  described  in  an  approved  plan  of 
operations  and  those  changes  will  result 
in  resource  impacts  not  anticipated 
when  the  original  plan  was  approved, 
the  operator  must  submit  a 
supplemental  plan  or  a  modification  for 
review  and  approval  of  the  authorized 
officer  pursuant  to  §  292.62  of  this 
proposed  rule. 

§  292.64    Plan  of  operations  suspension. 
The  authorized  officer  may  suspend 
mineral  operations  due  to  an  operator's 
noncompliance  with  applicable  statutes, 
regulations,  or  terms  and  conditions  of 
the  approved  plan  of  operations.  Except 
as  otherwise  provided  in  this  paragraph, 
prior  to  suspending  operations,  the 
authorized  officer  must  first  notify  the 
operator  in  writing  of  the  basis  for  the 
suspension  and  provide  the  operator 
with  a  reasonably  sufficient  time  to 
respond  to  the  notice  of  the  authorized 
officer  or  to  bring  the  mineral  operations 
into  conformance  with  applicable  laws, 
regulations,  or  the  terms  and  conditions 
of  the  approved  plan  of  operations. 
Generally,  the  authorized  officer  shall 
notify  the  operator  not  less  than  thirty 
days  prior  to  the  date  of  the  proposed 
suspension:  however,  in  those  cases  that 
present  a  threat  of  imminent  harm  to 
public  health,  safety,  or  the 
environment,  or  where  such  harm  is 
already  occurring,  the  authorized  officer 
may  take  immediate  action  to  stop  the 
threat  or  damage  without  prior  notice. 
In  such  case,  written  notice  and 
explanation  of  the  action  taken,  shall  be 
given  the  operator  as  soon  as  reasonably 
practicable  following  the  suspension. 

Outstanding  Mineral  Rights 

§  292.65    Operating  plan  requirements. 

(a)  Proposals  for  mineral  operations 
involving  outstanding  mineral  rights 
within  the  SRNRA  must  be  documented 
in  an  operating  plan  and  submitted  in 
writing  to  the  authorized  officer  for 
review  at  least  60  days  in  advance  of 
surface  occupancy. 

(b)  An  operating  plan  for  operations 
involving  outstanding  mineral  rights 
within  the  SRNRA  must  include  the 
following: 


(1)  The  name  and  legal  mailing 
address  of  the  operator,  owner,  and  any 
lessees,  assigns,  and  designees; 

(2)  A  copy  of  the  deed  or  other  legal 
instrument  that  conveyed  the 
outstanding  mineral  rights: 

(3)  Sketches  or  maps  showing  the 
location  of  the  outstanding  mineral 
rights,  the  proposed  area  of  operations, 
including  but  not  limited  to.  existing 
and/or  proposed  roads  or  access  routes 
identified  for  use.  any  new  proposed 
road  construction,  and  the  approximate 
location  and  size  of  the  areas  to  be 
disturbed,  including  existing  or 
proposed  structures,  facilities,  and  other 
improvements  to  be  used: 

(4)  A  description  of  the  type  of 
operations  which  includes,  at  a 
minimum,  a  list  of  the  type.  size, 
location,  and  number  of  structures, 
facilities,  and  other  improvements  to  be 
used: 

(5)  An  identification  of  the  hazardous 
substances  and  any  other  toxic 
materials,  petroleum  products, 
insecticides,  pesticides,  and  herbicides 
that  will  be  used  during  the  mineral 
operation,  and  the  means  for  disposing 
of  such  substances: 

(6)  An  identification  of  the  character 
and  composition  of  the  mineral  wastes 
that  will  be  used  or  generated  and  a 
method  or  strategy  for  their  placement, 
control,  isolation,  or  removal:  and 

(7)  A  reclamation  plan  to  reduce  or 
control  on-site  and  off-site  damage  to 
natural  resources  resulting  from  mineral 
operations. 

(i)  The  plan  should  provide,  to  the 
extent  practicable,  that  reclamation 
proceed  concurrently  with  the  mineral 
operations  and  must  show  how  public 
health  and  safety  are  maintained. 

(ii)  Reclamation  measures  to  be 
identified  and  described  in  the  plan 
include,  but  are  not  limited  to,  the 
following: 

(A)  Reduction  and/or  control  of 
erosion,  landslides,  and  water  runoff; 

(B)  Rehabilitation  of  wildlife  and 
fisheries  habitat  to  be  disturbed  by  the 
proposed  mineral  operation:  and 

(C)  Protection  of  water  quality, 
(iii)  The  area  of  surface  disturbance 

must  be  reclaimed  to  a  condition  or  use 
that  is  consistent  with  the  SRNRA 
Management  Plan. 

§  292.66    Operating  plan  acceptance. 

(a)  Upon  receipt  of  an  operating  plan, 
the  authorized  officer  must  review  the 
information  related  to  the  ownership  of 
the  outstanding  mineral  rights  and 
notify  the  operator  in  writing  that  one 
of  the  following  circumstances  apply: 

(1)  That  sufficient  information  on 
ownership  of  the  outstanding  mineral 
rights  has  been  provided  and  the  date  by 


which  the  review  is  expected  to  be 
completed;  or 

(2)  That  sufficient  information  on 
ownership  of  outstanding  minerals 
rights  has  not  been  provided  and  the 
specific  information  that  still  needs  to 
be  provided. 

(b)  If  the  review  shows  outstanding 
mineral  rights  have  not  been  verified, 
the  authorized  officer  must  notify  the 
operator  in  writing  that  outstanding 
mineral  rights  have  not  been  verified, 
the  reasons  for  such  a  finding,  and  that 
the  proposed  mineral  operation  cannot 
be  conducted. 

(c)  If  the  review  shows  outstanding 
mineral  rights  have  been  verified,  the 
authorized  officer  must  notify  the 
operator  in  writing  that  outstanding 
mineral  rights  have  been  verified,  that 
review  of  the  proposed  operating  plan  is 
underway,  and  the  dateby  which  the 
review  is  expected  to  be  completed. 

(d)  The  authorized  officer  snail  focus 
review  of  the  operating  plan  to 
determine  if  all  of  the  following  criteria 
are  met; 

(1)  The  operating  plan  is  consistent 
with  the  rights  granted  by  the  deed; 

(2)  The  operating  plan  is  consistent 
with  the  SRNRA  Management  Plan;  and 

(3)  The  operating  plan  uses  only  so 
much  of  the  surface  as  is  necessary  for 
the  proposed  mineral  operations. 

(e)  Upon  completion  of  the  review  of 
the  operating  plan,  the  authorized 
officer  shall  notify  the  operator  in 
writing  that  one  of  the  following  two 
circumstances  apply. 

(1)  The  operating  plan  meets  the 
criteria  of  paragraphs  (d)(1)  through 
(d)(3)  of  this  section,  and,  therefore,  the 
Forest  Service  has  no  objections  to 
commencement  of  operations  and  that 
the  Forest  Service  intends  to  monitor 
operations  to  ensure  that  operations 
conform  to  the  operating  plan;  or 

(2)  The  operating  plan  does  not  meet 
all  of  the  criteria  in  paragraphs  (d)(1) 
through  (d)(3)  of  this  section  and  the 
reasons  why  the  operating  plan  does  not 
meet  the  criteria.  In  this  event,  the 
authorized  officer  shall  propose  changes 
to  the  operating  plan  and  attempt  to 
negotiate  modifications  that  will  enable 
the  operating  plan  to  meet  the  criteria  in 
paragraphs  (d)(1)  through  (d)(3)  of  this 
section. 

(f)  To  conduct  mineral  operations 
beyond  those  described  in  an  acceptable 
operating  plan,  the  owner  or  lessee  must 
submit  in  writing  an  amended  operating 
plan  to  the  authorized  officer  at  the 
earliest  practicable  date.  The  authorized 
officer  shall  have  at  least  60  days  in 
which  to  review  and  respond  to  a 
proposed  amendment  before  the  new 
operations  begin.  The  review  will  be 
conducted  in  accordance  with 


paragraphs  (d)(1)  through  (d)(3)  of  this 
section. 

Mineral  Materials 

§  292.67    Mineral  material  operations. 

Subject  to  the  provisions  of  part  228, 
subpart  C  and  part  293  of  this  chapter, 
the  authorized  officer  may  approve 
contracts  and  permits  for  the  sale  or 
other  disposal  of  mineral  materials, 
including  but  not  limited  to,  common 
varieties  of  gravel,  sand,  or  stone. 
However,  such  contracts  and  permits 
may  be  approved  only  if  the  material  is 
not  within  a  designated  wilderness  area 
and  is  to  be  used  for  the  construction 
and  maintenance  of  roads  and  other 
facilities  within  the  SRNRA  and  the  four 
areas  identified  by  the  Act  that  are 
within  the  exterior  boundaries  of  the 
SRNRA  but  are  not  classified  as  part  of 
the  SRNRA. 

Indemnification 

§  292.68    Indemnification. 

The  owner  and/or  operator  of  mining 
claims  and  the  owner  and/or  lessee  of 
outstanding  mineral  rights  are  jointly 
and  severally  liable  in  accordance  with 
Federal  and  State  laws  for  indemnifying 
the  United  States  for: 

(a)  Injury,  loss,  or  damage,  including 
fire  suppression  costs,  which  the  United 
States  incurs  as  a  result  of  the  mineral 
operations: 

(b)  Payments  made  by  the  United 
States  in  satisfaction  of  claims,  demands 
or  judgments  for  an  injury,  loss,  or 
damage,  including  fire  suppression 
costs,  which  result  from  the  mineral 
operations:  and 

(c)  Cost  incurred  by  the  Untied  States 
for  any  action  resulting  from 
noncompliance  with  an  approved  plan 
of  operations  or  activities  outside  a 
mutually  agreed  to  operating  plan. 

Dated:  June  9,  1995. 
David  G.  Unger, 

Associate  Chief. 

[FR  Doc.  95-15360  Filed  6-22-95;  8:45  am] 

BILUNQ  CODE  3410-11-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Chapter  I 
[FRL-5226-«] 

Notice  of  Open  Meeting  of  the 
Negotiated  Rulemaking  Advisory 
Committee  for  Small  Nonroad  Engine 
Regulations 

agency:  Environmental  Protection 

Agency. 

ACTION:  Change  in  dates  of  FACA 

Committee  Meeting— Negotiated 


Rulemaking  on  Small  Nonroad  Engine 
Regulations. 

summary:  On  June  9, 1995,  (60  FR 
30506)  EPA  announced  the  next 
meeting  of  the  Advisory  Committee  to 
negotiate  the  Phase  II  rule  to  reduce  air 
emissions  from  small  nonroad  engines. 
The  meeting  was  originally  scheduled  to 
start  on  June  27,  1995  at  10:00  am.  The 
meeting  wiH  now  start  the  next  day,  on 
June  28, 1995.  The  meeting  will  still  end 
at  4:00  pm  on  June  27. 1995. 
DATES:  The  committee  will  now  meet  on 
June  28. 1995  from  10:00  a.m.  to  5:00 
p.m.  and  on  June  29. 1995  from  8:00 
a.m.  to  4:00  p.m. 

ADDRESSES:  The  location  of  the  meeting 
will  still  be  the  Courtyard  by  Marriott, 
3205  Broadwalk.  Ann  Arbor.  MI  48108; 
phone:  (313)  995-5900. 
FOR  FURTHER  INFORMATION  CONTACT: 
Persons  needing  further  information  on 
the  substantive  matters  of  the  rule 
should  contact  Lisa  Snapp,  National 
Vehicle  and  Fuel  Emissions  Laboratory, 
2565  Plymouth  Rd..  Ann  Arbor,  MI 
48108;  (313)  668-4200.  Persons  needing 
further  information  on  committee 
procedural  matters  should  call  Deborah 
Dalton,  Consensus  and  Dispute 
Resolution  Program.  Environmental 
Protection  Agency.  401  M  Street.  S.W. 
Washington,  DC  20460,  (202)  260  260- 
5495,  or  the  Committee's  facilitators, 
Lucy  Moore  or  John  Folk-Williams, 
Western  Network,  616  Don  Caspar, 
Santa  Fe,  New  Mexico,  87501  (505) 
982-9805. 

Dated:  June  20.  1995. 
Deborah  Dalton, 

Designated  Federal  Official. 

[PR  Doc.  95-15551  Filed  6-22-95;  8:45  am] 

BILLING  CODE  6SeO-60-M 


40  CFR  Part  52 

PA-1 5-1 -6829b;  FRL-5210-6] 

Approval  and  Promulgation  of 
Implementation  Plans;  State  of  Iowa 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 


SUMMARY:  The  EPA  proposes  to  approve 
the  State  Implementation  Plan  (SIP) 
revisions  submitted  by  the  state  of  Iowa. 
The  state's  request  for  a  revision  to  the 
SIP  includes  provisions  for  enhanced 
monitoring,  special  requirements  for 
nonattainment  areas,  and  adoption  of 
EPA  definitions.  These  revisions  fulfill 
Federal  regulations  which  strengthen 
maintenance  of  established  air  quality 
standards. 


In  the  final  rules  section  of  the 
Federal  Register,  the  EPA  is  approving 
the  state's  SIP  revision  as  a  direct  final 
rule  without  prior  proposal,  because  the 
Agency  views  this  as  a  noncontroversial 
revision  amendment  and  anticipates  no 
adverse  comments.  A  detailed  rationale 
for  the  approval  is  set  forth  in  the  direct 
final  rule.  If  the  EPA  receives  adverse 
comments,  the  direct  final  rule  will  be 
withdrawm  and  all  public  comments 
received  will  be  addressed  in  a 
subsequent  final  rule  based  on  this 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  document.  Any  parties  interested  in 
commenting  on  this  document  should 
do  so  at  this  time. 

DATES:  Comments  must  be  received  on 
or  before  July  24, 1995. 
ADDRESSES:  Comments  may  be  mailed  to 
Christopher  D.  Hess,  Environmental 
Protection  Agency,  Air  Branch,  726 
Minnesota  Avenue,  Kansas  City,  Kansas 
66101. 

FOR  FURTHER  INFORMATION  CONTACT: 
Christopher  D.  Hess  at  (913)  551-7213. 
SUPPLEMENTARY  INFORMATION:  See  the 
information  provided  in  the  direct  final 
rule  which  is  located  in  the  rules 
section  of  the  Federal  Register. 

Dated:  May  2. 1995. 
Dennis  Grams, 

Regional  Administrator. 

[PR  Doc.  95-15237  Filed  6-22-95:  8:45  am] 

BILLING  CODE  6560-60-P 


40  CFR  Parts  52  and  70 

[CA  147-1-6995-b;  FRL-6216-4] 

Clean  Air  Act  Proposed  Approval  of 
Title  V  Operating  Permits  Program 
Revisions;  Proposed  Approval  of 
Amended  Synthetic  Minor  Operating 
Permit  Program  as  a  State 
Implementation  Plan  Revision;  Bay 
Area  Air  Quality  Management  District, 
California 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  On  November  29.  1994.  EPA 
proposed  to  grant  interim  approval  to 
the  title  V  operating  permits  program 
and  full  approval  to  the  synthetic  minor 
operating  permit  program  submitted  by 
the  Bay  Area  Air  Quality  Management 
District  (Bay  Area,  BAAQMD,  or 
District)  for  the  purpose  of  complying 
with  title  V  of  the  Clean  Air  Act  (Act) 
in  the  case  of  the  former,  and  for 
creating  federally  enforceable  limits  on 
potential  to  emit  in  the  case  of  the  latter. 
Bay  Area  has  since  revised  the  two 
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programs,  and  this  document  addresses 
those  revisions.  In  this  document.  EPA 
is  proposing  approval  of  Bay  Area's  title 

V  operating  permits  program  revisions 
which  add  optional  permit  shield 
provisions,  clarify  permit  application 
requirements,  and  make  other  minor 
program  changes  in  response  to  local 
concerns.  EPA  is  also  proposing  to 
approve  revisions  to  Bay  Area's 
synthetic  minor  regulations  which 
clarify  permit  modification 
requirements  under  the  federally 
enforceable  state  operating  permit 
program  (FESOP).  EPA  is  proposing 
approval  of  the  revised  synthetic  minor 
regulations  as  a  revision  to  Bay  Area's 
portion  of  the  California  State 
Implementation  Plan  (SIP)  and  pursuant 
to  section  112(1)  of  the  Act. 

In  the  Final  Rules  Section  of  this 
Federal  Register,  EPA  is  promulgating 
direct  final  approval  of  Bay  Area's  title 

V  and  FESOP  revisions  without  prior 
proposal  because  EPA  views  these 
changes  as  noncontroversial 
amendments  and  anticipates  no  adverse 
comments.  A  detailed  rationale  for  these 
approvals  is  set  forth  in  the  direct  final 
rule.  If  no  adverse  comments  are 
received  in  response  to  this  proposed 
rule,  no  further  activity  is  contemplated 
in  relation  to  this  rulemaking.  If  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  The  EPA 
will  not  institute  a  second  comment 
period  on  this  document.  Any  parties 
interested  in  commenting  on  this  action 
should  do  so  at  this  time. 

DATES:  Comments  on  this  proposed  rule 
must  be  received  in  writing  by  July  24, 
1995. 

ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to:  Celia 
Bloomfield.  Operating  Permits  Section 
(A-5-2).  Air  and  Toxics  Division.  U.S. 
Environmental  Protection  Agency, 
Region  IX,  75  Hawthorne  Street,  San 
Francisco,  CA  94105. 

Copies  of  the  District's  submittal, 
EPA's  Technical  Support  Document, 
and  other  supporting  information  used 
in  developing  the  proposed  approvals 
are  available  for  public  inspection  at 
EPA's  Region  IX  office  during  normal 
business  hours. 

FOR  FURTHER  INFORMATION  CONTACT: 
Celia  Bloomfield  (telephone  415/744- 
1249),  Operating  Permits  Section  (A-5- 
2),  Air  and  Toxics  Division,  U.S. 
Environmental  Protection  Agency, 
Region  IX,  75  Hawthorne  Street,  San 
Francisco,  CA  94105. 
SUPPLEMENTARY  INFORMATION:  On 
November  29.  1994,  EPA  proposed  in 


the  Federal  Register  to  grant  interim 
approval  to  Bay  Area's  title  V  operating 
permits  program  (59  FR  60939)  in 
accordance  with  title  V  of  the  Act  (as 
amended  in  1990)  and  40  CFR  part  70 
(the  title  V  implementing  regulations). 
In  the  same  notice,  EPA  proposed 
approval  of  Bay  Area's  synthetic  minor 
program  based  on  the  June  28, 1989  (54 
FR  27274)  approval  criteria  for  federally 
enforceable  state  operating  permit 
programs.  On  February  1, 1995.  Bay 
Area  adopted  revisions  to  Regulation  2, 
Rule  6  (Regulation  2-6)  and  the 
District's  Manual  of  Procedures.  Volume 
II,  Part  3  (MOP)  that  implement  the 
District's  title  V  and  synthetic  minor 
programs.  These  revisions  were  not 
made  in  response  to  the  deficiencies 
identified  in  the  proposed  rulemaking, 
but  rather  to  address  local  issues  and 
concerns.  EPA  is  proposing  direct  final 
approval  of  the  amendments  to 
coordinate  the  effective  date  of  the  title 
V  and  FESOP  programs  with  the 
effective  date  of  the  revisions. 

Amendments  to  Bay  Area's  title  V 
program  were  submitted  to  EPA  by  the 
CaUfomia  Air  Resources  Board  (CARB) 
on  March  23. 1995.  The  regulations 
covered  by  this  direct  final  approval 
include:  Regulation  2.  Rule  6,  Sections 
232,233.234.305,307,311,403.1, 

403.1.1,  403.1.2.  403.1.3,  404.6,  404.7, 

405.2,  405.4.1,  405.4.2,  405.6,  405.6.1. 

405.6.2.  409.12.  410.6.  411,  418.3,  420, 

421.3,  421.4,  422,  422.3,  422.4,  422.6, 
423,  423.2.1,  423.5;  and  the  Manual  of 
Procedures,  Volume  II,  Part  3.  Bay 
Area's  synthetic  minor  program 
amendments  were  submitted  to  EPA  by 
CARB  on  March  31, 1995.  The 
regulations  covered  by  this  direct  final 
SIP  and  section  112(1)  approval  include: 
Regulation  2,  Rule  1,  Section  129;  and 
Regulation  2,  Rule  6,  Sections  232,  234. 
310. 311. 403. 404. 420. 421. 422, and 
423.  For  further  information,  please  see 
the  direct  final  action  which  is  located 
in  the  Final  Rules  Section  of  this 
Federal  Register. 

Authority:  42  U.S.C.  7401-767tq. 
Dated:  May  25,  1995. 
David  P.  Howekamp, 

Acting  Regional  Administrator. 

|FR  Doc.  95-15036  Filed  &-22-95;  8:45  am] 
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40  CFR  Part  180 
[OPP-300390;  FRL-4962-6] 
RIN2070-AC18 

Dimethoate;  Pesticide  Tolerance 

AGENCY:  Environmental  Protection 
Agency  (EPA). 


ACTION:  Proposed  rule. 


SUMMARY:  EPA  proposes  to  establish  an 
import  tolerance  for  total  residues  of  the 
insecticide  dimethoate  including  its 
oxygen  analog  in  or  on  the  raw 
agricultural  commodity  blueberries. 
EPA  is  issuing  this  proposal  on  its  own 
initiative  pursuant  to  a  project  to 
harmonize  certain  tolerances  with  those 
established  by  the  Canadian 
government. 

DATES:  Comments,  identified  by  the 
document  control  number  [OPP- 
300390),  must  be  received  on  or  before 
July  24,  1995. 

ADDRESSES:  By  mail,  submit  written 
comments  to:  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  S\V.. 
Washington.  DC  20460.  In  person,  bring 
comments  to:  Rm.  1132.  CM  #2, 1921 
Jefferson  Davis  Hwy..  Arlington.  VA 
22202.  Information  submitted  as  a 
comment  concerning  this  notice  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  1132  at  the  address 
given  above,  from  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCII  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  in  5.1 
file  format  or  ASCII  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  the  docket  number 
IOPP-3003901.  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail.  Electronic  comments  on 
this  proposed  rule  may  be  filed  online 
at  many  Federal  Depository  Libraries. 
Additional  information  on  electronic 
submissions  can  be  found  below  in  this 
document. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Robert  Forrest,  Product  Manager 
(PM)  14,  Registration  Division  (7505C), 
Office  of  Pesticide  Programs, 


Environmental  Protection  Agency,  401 
M  St.  SW.,  Washington.  DC  20460. 
Office  location  and  telephone  number 
Rm.  219.  CM  #2. 1921  Jefferson  Davis 
Hwy..  Ariington.  VA  22202.  (703)-305- 
6600;  e-mail: 

forrest.robert@epamail.epa.gov, 
SUPPLEMENTARY  INFORMATION:  Own  its 
own  initiative  and  pursuant  to  section 
408(e)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (FFDCA).  21  U.S.C. 
346a(e),  EPA  is  proposing  to  amend  40 
CFR  180.204  by  establishing  an  import 
tolerance  for  total  residues  of  the 
insecticide  dimethoate  including  its 
oxygen  analog  in  or  on  the  raw 
agricultural  commodity  blueberries  at  1. 
part  per  million  (ppm).  As  part  of  the 
Canada-U.S.  Trade  Agreement  (CUSTA), 
and  through  the  Pesticides  Technical 
Working  Group's  Maximum  Residue 
Limit  (MRL)  Harmonization  Pilot 
Project,  the  Canadian  government  has 
requested  that  the  U.S.  establish  a 
tolerance  of  1  ppm  for  residues  of 
dimethoate  in  or  on  blueberries.  This 
insecticide  is  registered  for  use  on 
blueberries  in  Canada,  but  not  in  the 
U.S.  The  Canadian  tolerance  is  1  ppm. 
The  Agency  has  reviewed  Canadian 
crop  field  trial  residue  data  and 
determined  that  they  are  adequate  to 
support  an  import  tolerance.  All 
relevant  materials  have  been  evaluated. 
The  toxicological  data  considered  in 
support  of  the  proposed  tolerance 
include: 

1 .  A  3-month  feeding  study  in  rats  fed 
diets  containing  0,  2.  8.  32.  50.  and  400 
ppm  with  a  no-observed-effect  level 
(NOEL)  for  plasma,  red  blood  cell  and 
brain  cholinesterase  inhibition  of  32 
ppm  (equivalent  to  1.6  milligrams  (mg)/ 
kilogram  (kg)/day)  and  a  systemic  NOEL 
of  50  ppm  (equivalent  to  2.5  mg/kg/day) 
based  on  depressed  growth  and  food 
consumption,  and  increased  kidney  and 
liver  weights  ratios  at  the  400-ppm  dose 
level. 

2.  A  3-month  feeding  study  in  dogs 
fed  diets  containing  0,  2. 10,  50, 1,500. 
and  3.000  ppm  with  a  NOEL  for  red 
blood  cell  cholinesterase  inhibition  of  2 
ppm  (equipvalent  to  0.05  mg/kg/day) 
and  a  NOEL  for  systemic  effects  of  50 
ppm  (equivalent  to  1.25  mg/kg/day) 
based  on  tremors  and  decreased  food 
consumption  in  females  at  the  1.500- 
ppm  dose  level. 

3.  A  1-year  feeding  study  in  dogs  fed 
diets  containing  0.  5,  20,  or  125  ppm 
with  a  NOEL  of  less  than  5  ppm 
(equivalent  to  less  than  0.18  mg/kg/day) 
based  on  decreased  brain  and  red  blood 
cell  cholinesterase  in  males  and 
decreased  liver  weight  in  females  at  the 
5-ppm  dose  level. 

4.  A  two-generation  reproduction 
study  in  rats  fed  diets  containing  0, 1, 


15,  or  65  ppm  (equivalent  to  0/0,  0.8/ 
0.9, 1.2/1.3,  or  5.46/6.04  mg/kg/day  for 
males/females)  with  a  tentative 
reproductive  NOEL  of  15  ppm  based  on 
decreased  fertility  in  the  Fib  and  F2a, 
and  F2b  matings;  decreased  pup  weight 
during  the  lactation  period  for  both 
sexes  and  generations;  and  decreased 
live  births  in  the  F2b  litters. 

5.  A  developmental  toxicity  study  in 
rats  given  gavage  doses  of  0,  3,  6,  or  18 
mg/kg/day  with  no  developmental 
toxicity  observed  under  the  conditions 
of  the  study.  The  NOEL  for  maternal 
toxcity  was  established  at  6  mg/kg/day; 
rats  fed  18  mg/kg/day  (lowest-effect 
level)  displayed  hpersensitivity. 
tremors,  and  unsteady  gait. 

6.  A  developmental  toxicity  study  in 
rabbits  given  gavage  doses  of  1, 10,  20. 
or  40  mg/kg/day  from  day  7  to  day  19 
of  gestation  with  a  developmental  NOEL 
of  20  mg/kg/day  based  on  significant 
reduction  in  fetal  weight  at  the  40  mg/ 
kg/day  dose  level.  The  maternal  NOEL/ 
LEL  were  10/20  mg/kg/day  based  on 
body  weight  decrement  at  20  mg/kg/ 
day. 

7.  A  2-year  chronic  feeding/ 
carcinogenicity  study  in  rats  fed  diets 
containing  0,  5.  25.  or  100  ppm 
(equivalent  to  0.  0.25.  1.25.  or  5.0  mg/ 
kg/day)  with  a  systemic  NOEL  of  25 
ppm  based  on  increased  female    . 
mortality,  decreased  male  body  weight 
gain,  anemia  in  males,  and  increased 
leukocytes  in  male  and  female  rats  at 
the  100-ppm  dose  level.  The  NOEL  for 
cholinesterase  inhibition  was 
established  at  5  ppm  based  on 
cholinesterase  inhibition  at  the  25-ppm 
dose  level.  In  male  rats,  there  were  dose- 
related  trends  for  (1)  spleen 
hemangiosarcomas  (malignant  tumors 
associated  with  cormective  tissue  and 
blood  and  lymph  vessel^);  (2)  combined 
spleen  hemangioma  (benign  tumors) 
and  hemangiosarcoma;  and  (3) 
combined  spleen  hemangioma  and 
hemangiosarcoma,  and  skin 
hemangiosarcoma.  Furthermore,  there 
were  significant  pair-wise  comparisons 
between  control  and  the  high-dose  (100 
ppm)  for  spleen  (hemangioma/ 
hemangiosarcoma)  and  in  the  combined 
tumors  of  spleen  and  skin  hemangioma/ 
hemangiosarcoma  and  lymph  angioma/ 
angiosarcoma  (benign  and  malignant 
tumors  made  up  of  lymph  vessels). 
There  was  also  a  significant  difference 
by  pair-wise  comparison  between  the 
control  and  low  dose  (5  ppm)  for  (1) 
lymph  angiosarcoma.  (2)  combined 
lymph  angioma  and  angiosarcoma,  and 
(3)  combined  spleen  and  skin 
hemangioma/hemangiosarcoma  and 
lymph  angioma/angiosarcoma.  There 
were  no  significant  tumor  increases  in 
female  rats. 


8.  A  78-week  carcinogenicity  study  in 
B6C3F1  mice  fed  diets  containing  0.  25, 
100.  or  200  ppm  (equivalent  to  0,  3.75, 
15,  or  30  mg/kg/day).  In  male  mice  there 
were  significant  dose-related  incrased 
trends  for  (1)  combined  lung  adenoma 
and/or  adenocarcinoma,  (2)  for 
lymphoma,  and  (3)  for  the  combined 
group  of  lymphoma,  reticularsarcoma, 
and  leukemia.  In  female  mice  there  were 
significant  dose-related  trends  for  (1) 
liver  carcinoma  and  for  (2)  combined 
liver  adenoma  and/or  carcinoma. 

9.  Dimethoate  is  regarded  as  a 
mutagenic  compound  based  on  the 
results  of  studies  designed  to  determine 
gene  mutation  and  structural 
chromosome  aberrations.  Dimethoate  is 
a  bacterial  mutagen  and  shows 
equivocal  results  for  gene  mutations  in 
mammalian  cells.  It  produces 
clastogenic  effects  in  several  studies  in 
vitro  and  in  vivo,  and  there  are 
suggestive  results  for  dominant-lethal 
effects.  The  National  Toxicology 
Program  has  concluded  that  dimethoate 
is  a  mutagenic  compound  based  on  its 
testing  for  gene  mutation  and 
chromosomal  aberrations.  A  third 
category  of  studies  to  determine  other 
genotoxic  eH^ects  is  a  data  gap  for 
dimethoate. 

Dimethoate  has  been  classified  as  a 
possible  human  carcinogen  (category  C) 
by  the  Office  of  Pesticide  Programs' 
Health  Effects  Division's  Peer  Review 
Committee.  The  Peer  Review  Committee 
supports  this  classification  based  on  the 
appearance  of  equivocal 
hemolymphoreticular  tumors  in  male 
mice,  the  compound-related  (no  dose 
response)  weak  effect  of  combined 
spleen  (hemangioma  and 
hemangiosarcoma),  skin 
(hemangiosarcoma),  and  lymph 
(angioma  and  angiosarcoma)  tumors  in 
male  rats,  and  positive  mutagenic 
activity  associated  with  dimethoate. 

The  Peer  Review  Committee 
concluded  that  the  lung  tumors  seen  in 
male  mice  were  not  biologically 
significant  tumors  related  to  compound 
administration  since  there  were  no 
statistically  significant  differences  based 
on  pair-wise  comparisons  with  controls 
and  each  dose  level.  The  incidence  of 
lung  tumors  in  the  control  groups  was 
variable,  and  there  was  a  high 
background  level  of  these  tumors.  The 
increase  in  lymphoma  observed  in  male 
mice  in  the  high-dose  group  was  of 
borderline  statistical  significance  by 
pair-wise  comparison  with  controls.  The 
incidence  of  lymphoma  in  mice  is  also 
common  and  variable.  The  Committee 
agreed  that  the  increased  incidence  for 
the  combined  hemolymphoreticular 
tumors  in  male  mice  is  compound 
related,  but  could  only  classify  this 
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incidence  as  equivocal.  The  incidence 
of  hemolymphoporeticular  tumors  in 
male  mice  was  relatively  low  and 
consistent  with  historical  control,  only 
occurred  in  one  sex  (males),  and  was 
evident  only  in  the  highdose  0oup. 
The  Ck)mmittee  concluded  that  m 
female  mice  there  were  no  significant 
pair-wise  comparisons,  there  was  only 
the  trend  with  combined  timiore,  and 
the  combined  incidence  was  similar  to 
historical  controls.  In  addition,  there 
also  was  no  evidence  of  precursor 
lesions  to  carcinogenicity.  Regarding  the 
carcinogenicity  study  in  rats,  the 
Committee  concluded  that  although 
there  were  significant  pair-wise 
comparisons  at  the  low  and  high  doses 
for  all  tiunors  combined,  these  tumors 
did  not  indicate  much  more  than  a  weak 
effect. 

EPA  has  concluded  that  dimethoate 
poses  no  greater  than  a  negligible  cancer 
risk  to  humans;  therefore,  the  Agency 
has  chosen  to  use  reference  dose 
calculations  to  estimate  dietary  risk 
from  dimethoate  residues.  The  dietary 
risk  exposure  analysis  used  a  Reference 
Dose  (RfD)  for  dimethoate  of  0.0005  mg/ 
kg/body  weight/day,  based  on  a  NOEL 
of  0.05  mg/kg/bwt/day  for  brain 
cholinesterase  inhibition  from  a  2-year 
feeding  study  in  rats,  and  an  uncertainty 
factor  of  100.  The  anticipated  residue 
contribution  (ARC)  for  the  general 
population  from  published  uses  and  the 
proposed  use  on  blueberries  utilizes  22 
percent  of  the  RfD.  The  ARC  for  the 
most  highly  exposed  subgroup, 
nonnursing  infants,  from  published  uses 
and  the  proposed  use  on  blueberries, 
utilizes  57%  of  the  RfD. 

The  nature  of  the  residue  in  plants  is 
adequately  understood  and  an  adequate 
analytical  method,  gas-liquid 
chromatography  with  a  thermionic 
detector,  is  available  for  enforcement 
purposes.  An  analytical  method  for 
enforcing  this  tolerance  has  been 
published  in  the  Pesticide  Analytical 
Manual  (PAM),  Vol.  II.  No  secondary 
residues  in  meat,  milk,  poultry,  or  eggs 
are  expected  since  blueberries  are  not 
considered  a  livestock  feed  commodity. 
The  pesticide  is  considered  useful  for 
the  purpose  for  which  the  tolerance  is 
sought.  There  are  presently  no  actions 
pending  against  the  continued 
registration  of  this  chemical. 

Based  on  the  information  and  data 
considered,  the  Agency  has  determined 
that  the  tolerance  established  by 
amending  40  CFR  180.204  would 
protect  the  public  health.  Therefore,  it  is 
proposed  that  the  tolerance  be 
established  as  set  forth  below. 

Any  person  who  has  registered  or 
submitted  an  application  for  registration 
of  a  pesticide,  under  the  Federal 


Insecticide,  Fimgicide,  and  Rodentidde 
Act  (FIFRA)  as  amended,  which 
contains  any  of  the  ingredients  listed 
herein,  may  request  within  30  days  after 
publication  of  this  notice  in  the  Federal 
Register  that  this  rulemaking  proposal 
be  referred  to  an  Advisory  Committee  in 
accordance  with  section  408(e)  of  the 
FFDCA. 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  regxilation.  Comments  must 
bear  a  notation  indicating  the  document 
control  number,  [OPP-300390]  All 
written  conunents  filed  in  response  to 
this  petition  will  be  available  in  the 
Public  Response  and  Program  Resources 
Branch,  at  the  address  given  above  from 
8  a.m.  to  4:30  p.m..  Monday  through 
Friday,  except  legal  holidays. 

A  record  has  been  established  for  this 
rulemaking  under  docket  number  [OPP- 
300390]  (including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  from  8  a.m.  to 
4:30  p.m..  Monday  through  Friday, 
excluding  legal  holidays.  The  public 
record  is  located  in  Rm.  1132  of  the 
Public  Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C).  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency. 
Crystal  Mall  #2. 1921  Jefferson  Davis 
Highway,  Arlington,  VA. 
Electronic  comments  can  be  sent 

directly  to  EPA  at: 
opp-Docket@Bpamail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly,  EPA  will 
transfer  all  comments  received 
electronically  into  printed,  paper  form 
as  they  are  received  and  will  place  the 
paper  copies  in  the  official  rulemaking 
record  which  will  also  include  all 
comments  submitted  directly  in  writing. 
The  official  rulemaking  record  is  the 
paper  record  maintained  at  the  address 
in  ADDRESSES  at  the  beginning  of  this 
document. 

Under  Executive  Order  12866  (58  FR 
51735,  Oct.  4. 1993).  the  Agency  must 
determine  whether  the  regulatory  action 
is  "significant"  and  therefore  subject  to 
all  the  requirements  of  the  Executive 
Order  (i.e..  Regulatory  Impact  Analysis, 
review  by  the  Office  of  Management  and 
Budget  (0MB)).  Under  section  3(f),  the 
order  defines  "significant"  as  those 


actions  likely  to  lead  to  a  rule  (1)  having 
an  annual  effect  on  the  economy  of  $100 
million  or  more,  or  adversely  and 
materially  affecting  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  SUte.  local  or  tribal 
governments  or  communities  (also 
known  as  "economically  significant"); 
(2)  creating  serious  inconsistency  or 
otherwise  interfering  with  an  action 
taken  or  planned  by  another  agency;  (3) 
materially  altering  the  budgetary 
impacts  of  entitlement,  grants,  user  fees, 
or  loan  programs;  or  (4)  raising  novel 
legal  or  policy  isstjws  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  this  Executive 
Order. 

Pursuant  to  the  terms  of  this 
Executive  Order.  EPA  has  determined 
that  this  rule  is  not  "significant"  and  is 
therefore  not  subject  to  0MB  review. 
Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  94  Stat.  1164.  5  U.S.C.  601-612). 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4. 1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procediue. 
Agricultural  commodities,  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 


Commodity 


Parts  per 
million 


Dated:  Jime  15,  1995. 

Peter  CauUdns, 

Acting  Director.  Registration  Division,  Office 
of  Pesticide  Programs. 

Therefore,  it  is  proposed  that  40  CFR 
part  180  be  amended  as  follows: 

PART  180— {AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  In  §  180.204,  by  amending 
paragraph  (a)  by  amending  the  table 
therein  to  add  and  alphabetically  insert 
the  following  commodity,  to  read  as 
follows: 

§  180.204    Dimethoate  including  Its  oxygen 
analog;  tolerances  for  residues. 

(a)*     *     * 


Bluetjerries' 


^There  are  no  U.S.  registratiorts  as  of  (date 
of  publication  of  final  njle)  for  dtmetfx>ate  on 
tjlueberries. 
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40  CFR  Parts  180  and  185 
[OPP-300391;  FRL-4962-7] 
RIN  2070-AC18 

Clethodim;  Pesticide  Tolerance  and 
Food  Additive  Regulation 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

SUINMARY:  EPA  proposes  to  establish  an 
import  tolerance  and  a  food  additive 
regulation,  respectively,  for  residues  of 
the  herbicide  clethodim  ((E)-(±)-2-[l- 
(((3-chloro-2- 

propenyl)oxy]iminolpropyl)-5-(2- 
(ethylthio)propyl]-3-hydTOxy-2- 
cyclohexen-1-one)  and  its  metabolites 
containing  the  2-cyclohexen-l-one 
moiety  in  or  on  the  raw  agricultural 
commodity  potatoes  and  the  food 
additive  commodities  potato  flakes  and 
granules.  EPA  is  issuing  this  proposal 
on  its  own  initiative  pursuant  to  a 
project  to  harmonize  certain  tolerances 
and  food  additive  regulations  with  those 
established  by  the  Canadian 
government. 

DATES:  Comments,  identified  by  the 
document  control  number  (OPP- 
300391],  must  be  received  on  or  before 
July  24, 1995. 

ADDRESSES:  By  mail,  submit  written 
comments  to:  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW. 
Washington,  DC  20460.  In  person,  bring 
comments  to:  Rm.  1132,  CM  #2, 1921 
Jefferson  Davis  Hwy.,  Arlington,  VA 
22202.  Information  submitted  as  a 
comment  concerning  this  document 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 


A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
insp>ection  in  Rm.  1132  at  the  address 
given  above,  from  8  a.m.  to  4:30  p.m.. 
Monday  through  Friday,  excluding  legal 
hoUdays. 

Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCII  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  in  5.1 
file  format  or  ASCII  file  format.  All 
comments  and  data  in  electronic  form 
must-be  identified  by  the  docket  number 
[OPP-300391  ].  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail.  Electronic  comments  on 
this  proposed  rule  may  be  filed  online 
at  many  Federal  Depository  Libraries. 
Additional  information  on  electronic 
submissions  can  be  found  below  in  this 
dociunent. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Joanne  Miller,  Product  Manager 
(PM)  23,  Registration  Division  (7505C). 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number: 
Rm.  237.  CM  #2. 1921  Jefferson  Davis 
Highway.  Arlington.  VA  22202,  (703)- 
305-6224;  e-mail: 
miller.joanne@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  On  its 
own  initiative  and  pursuant  to  section 
408(e)  of  the  Federal  Food.  Drug,  and 
CosmeUc  Act  by  (FFDCA),  21  U.S.C. 
346a(e),  EPA  is  proposing  to  amend  40 
CFR  180.458  by  establishing  an  import 
tolerance  for  residues  of  the  herbicide 
clethodim  and  its  metabolites 
containing  the  2-cyclohexen-l-one 
moiety  in  or  on  the  raw  agricultural 
commodity  potatoes  at  0.5  part  per 
million  (ppm);  and  to  add  new 
§  185.1075  (40  CFR  185.1075)  by 
establishing  a  food  additive  regulation 
for  residues  of  the  herbicide  clethodim 
and  its  metabolites  containing  the  2- 
cyclohexen-1-one  moiety  in  or  on  the 
food  additive  commodity  potato 
granules  and  potato  flakes  at  1  part  per 
million  (ppm).  Clethodim  residues  on 
potatoes  grown  in  Canada  and  imported 
into  the  United  States  have  been 
identified  as  a  Canada-United  States 
Trade  Agreement  (CUSTA)  irritant.  The 
Agency  has  reviewed  Canadian  crop 
field  trial  residue  data  and  determined 


that  they  are  adequate  to  support  an 
import  tolerance.  All  relevant  materials 
have  been  evaluated.  The  toxicological 
data  considered  in  support  of  the 
proposed  tolerances  and  food  additive 
regulation  include: 

1.  Several  acute  toxicology  studies 
placing  the  technical-grade  herbicide  in 
Toxicity  Category  II  for  primary  dermal 
irritation.  Toxicity  Category  III  for  oral 
and  inhalation  toxicity  and  primary  eye 
irritation,  and  Toxicity  Category  FV  for 
dermal  toxicity. 

2.  A  2-year  rat  chronic  toxicity/ 
carcinogenicity  study  found  the 
compound  to  be  noncarcinogenic  to  rats 
imder  the  conditions  of  the  study.  The 
systemic  no-observed-effect  level 
(NOEL)  was  500  ppm  (approximately  19 
mg/kg/day),  and  the  systemic  lowest- 
observed-effect  level  (LOEL)  was  2,500 
ppm  (approximately  100  mg/kg/day) 
based  on  the  observed  body  weight  gain, 
the  increases  in  liver  weights,  and  the 
presence  of  centrilobular  hepatic 
hypertrophy. 

3.  An  18-month  mouse  carcinogencity 
study  which  showed  the  compound  to 
be  noncarcinogenic  to  mice  under  the 
conditions  of  the  study.  The  systemic 
NOEL  was  200  ppm  (approximately  30 
mg/kg/day),  and  the  systemic  LOEL  was 
1,000  ppm  (approximately  150  mg/kg/ 
day)  based  on  treatment-related  effects 
on  survival,  red  cell  mass,  absolute  and 
relative  liver  weights,  and  microscopic 
findings  in  liver  and  lung. 

4.  A  1-year  feeding  study  in  dogs  with 
a  systemic  NOEL  of  1  mg/kg/day  in  both 
sexes  and  a  LOEL  of  75  mg/kg/day 
based  on  increased  absolute  and  relative 
liver  weights,  and  alterations  in 
hematology  and  clinical  chemistry. 

5.  A  developmental  toxicity  study  in 
rats  vtrith  a  developmental  and  maternal 
NOEL  and  LOEL  of  100  and  350  mg/kg/ 
day,  resjjectively.  The  LOEL  for 
developmental  toxicity  was  based  on 
reductions  in  fetal  body  weight  and 
increases  in  skeletal  anomalies. 

6.  A  developmental  toxicity  study  in 
rabbits  with  a  maternal  toxicity  NOEL 
and  LOEL  of  25  and  100  mg/kg/day, 
respectively.  Maternal  toxicity  was 
manifested  as  clinical  signs  of  toxicity 
and  reduced  weight  gain  and  food 
consiunption  during  treatment. 
Developmental  toxicity  was  not 
observed,  and  therefore  the 
developmental  toxicity  NOEL  was  300 
mg/kg/day  (HDT). 

7.  A  two-generation  reproduction 
study  in  the  rat  with  a  parental  toxicity 
NOEL  and  LOEL  of  500  and  2,500  ppm 
(51  and  263  mg/kg/day),  respectively, 
based  on  reductions  in  body  weight  in 
males,  and  decreased  food  consumption 
in  both  generations.  The  NOEL  for 


32644 


Federal  Register  /  Vol.  60,  No.  121  /  Friday.  June  23.  1995  /  Proposed  Rules 


Federal  Register  /  Vol.  60.  No.  121  /  Friday.  June  23.  1995  /  Proposed  Rules 32645 


reproductive  toxicity  was  2,500  ppm 
(263  mg/kg/day,  HDT). 

8.  A  mutagenicity  test  with 
Salmonella  Ames  assay  showed 
nonmutagenicity  in  three  strains. 
Clethodim  imine  sulfone  was  negative 
for  reverse  gene  mutation  in  Salmonella 
and  E.  coli  exposed  up  to  10,000  ug/ 
plate  with  or  without  activation. 
Clethodim  was  negative  for 
chromosomal  damage  in  bone  marrow 
cells  of  rats  treated  orally  up  to  toxic 
doses  (1,500  m§/kg). 

The  dietary  nsk  exposure  analysis 
used  a  RfD  of  0.01  mg/kg/body 
weight(bw)/day  based  on  a  NOEL  of  1.0 
mg/kg/bw/day  and  a  safety  factor  of  100. 
The  proposed  use  on  potatoes  for  the 
U.S.  population  resuUs  in  an 
Anticipated  Residue  Contribution  (ARC) 
of  0.000571  mg/kg/bw/day,  which 
represents  6%  of  the  RfD.  For 
nonnursing  infants  less  than  one  year 
old,  the  ARC  for  the  use  on  potatoes  is 
0.000860  mg/kg/bw/day,  or  9%  of  the 
RfD. 

The  nature  of  the  residue  is 
adequately  understood.  A  common 
moiety  analytical  method  (gas 
chromatograph  with  a  flame 
photometric  detector  in  the  sulfur 
mode)  and  a  compound-specific 
confirmatory  method  are  available  for 
enforcement  purposes.  Prior  to 
publication  in  the  Pesticide  Analytical 
Manual,  Vol.  II,  both  methods  are 
available  in  the  interim  to  anyone 
interested  in  pesticide  enforcement. 
They  can  be  requested  from:  Calvin 
Furlow.  Public  Response  and  Program 
Resources  Branch,  Field  Operations 
Division  (7506C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M.  St.  SW.,  Washington, 
DC  20460.  Office  location  and  telephone 
number:  Crystal  Mall  #2,  Rm.  1132, 
1921  Jefferson  Davis  Hwy.,  Arlington, 
VA  22202,  (703)-305-5232. 

Any  secondary  residues  occurring  in 
milk,  eggs,  or  meat  of  livestock  and 
poultry  will  be  covered  by  the 
established  tolerances  for  these 
commodities.The  pesticide  is 
considered  useful  for  the  purpose  for 
which  the  tolerance  is  sought.  There  are 
currently  no  actions  pending  against  the 
continued  registration  of  this  chemical. 

Based  on  the  information  and  data 
considered,  the  Agency  has  determined 
that  the  tolerances  established  by 
amending  40  CFR  parts  180  and  185 
would  protect  the  public  health. 
Therefore,  it  is  proposed  that  the 
tolerances  be  established  as  set  forth 
below. 

Any  person  who  has  registered  or 
submitted  an  application  for  registration 
of  a  pesticide,  under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 


Act  (FIFRA)  as  amended,  which 
contains  any  of  the  ingredients  listed 
herein,  may  request  within  30  days  after 
publication  of  this  notice  in  the  Federal 
Register  that  this  rulemaking  proposal 
be  referred  to  an  Advisory  Committee  in 
accordance  with  section  408(e)  of  the 
FFDCA. 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  regulation.  Comments  must 
bear  a  notation  indicating  the  document 
control  number,  lOPP-3003911.  All 
written  comments  filed  in  response  to 
this  petition  will  be  available  in  the 
Public  Response  and  Program  Resources 
Branch,  at  the  address  given  above  from 
8  a.m.  to  4:30  p.m.,  Monday  through 
Friday,  except  legal  holidays. 

A  record  has  been  established  for  this 
rulemaking  under  docket  number  (OPP- 
300391)  (including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  from  8  a.m.  to 
4:30  p.m..  Monday  through  Friday, 
excluding  legal  holidays.  The  public 
record  is  located  in  Room  1132  of  the 
Public  Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Highway,  Arlington,  VA. 

Electronic  comments  can  be  sent 

directly  to  EPA  at: 
opp-Docket©epainail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly,  EPA  will 
transfer  all  comments  received 
electronically  into  printed,  paper  form 
as  they  are  received  and  will  place  the 
paper  copies  in  the  official  rulemaking 
record  which  will  also  include  all 
comments  submitted  directly  in  vmting. 
The  official  rulemaking  record  is  the 
paper  record  maintained  at  the  address 
in  "ADDRESSES"  at  the  beginning  of 
this  document. 

Under  Executive  Order  12866  (58  FR 
51735,  Oct.  4,  1993),  the  Agency  must 
determine  whether  the  regulatory  action 
is  "significant"  and  therefore  subject  to 
all  the  requirements  of  the  Executive 
Order  (i.e..  Regulatory  Impact  Analysis, 
review  by  the  Office  of  Management  and 
Budget  (0MB)).  Under  section  3(f).  the 
order  defines  "significant"  as  those 
actions  likely  to  lead  to  a  rule  (1)  having 


an  annual  effect  on  the  economy  of  $100 
million  or  more,  or  adversely  and 
materially  affecting  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local  or  tribal 
goverrunents  or  communities  (also 
known  as  "economically  significant"); 
(2)  creating  serious  inconsistency  or 
otherwise  interfering  with  an  action 
taken  or  planned  by  another  agency:  (3) 
materially  altering  the  budgetary 
impacts  of  entitlement,  grants,  user  fees, 
or  loan  programs;  or  (4)  raising  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  this  Executive 
Order. 

Pursuant  to  the  terms  of  this 
Executive  Order,  EPA  has  determined 
that  this  rule  is  not  "significant"  and  is 
therefore  not  subject  to  OMB  review. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  94  Stat.  1164,  5  U.S.C.  601-612), 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

List  of  Sub)ects  in  40  CFR  Parts  180  and 

Its 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Food 
additives.  Pesticides  and  pests. 
Reporting  and  recordkeeping 
requirements. 


Dated:  June  15,  1995. 

Peter  Cauikins, 

Acting  Director.  Begistiation  Division,  Office 
of  Pesticide  Programs. 

Therefore,  it  is  proposed  that  40  CFR 
parts  180  and  185  be  amended  as 
follows: 

PART  180— lAMENDEDl 

1.  In  part  180: 

a.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

b.  By  amending  §  180.458  in  the  table 
therein  by  adding  and  alphabetically 
inserting  the  commodity  potatoes,  to 
read  as  follows: 


1180.458    Ctethodim  ((E>-(±)-2-{1-a(3- 
ehloro-2-propenyl)oxyjimino]propyi}-5-{2> 
(•thy(thlo)propyQ-3-hydroxy-2-cyclohex*n- 
1-on«);  tolerances  for  residues. 


Commodity 


Parts  per 
million 


Potatoes 


0.5 


PART  185— {AMENDED] 

2.  In  part  185: 

a.  The  authority  citation  for  part  185 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  348. 

b.  By  adding  new  §  185.1075.  to  read 
as  follows: 

S  185.1075    Clethodim  ((E>-(±)-2-[1-[I(3- 
chloro-2-propenyl)oxy]lmlno]propyll-5-(2- 
(ethytthlo)propyil^hydroxy-2-cyciohexen- 
1-one). 

Food  additive  tolerances  are 
established  for  the  combined  residues  of 
the  herbicide  clethodim  ((E)-(±)-2-(l- 
([(3-chloro-2- 

propenyl)oxylinuno]propyl]-5-l2- 
(ethylthio)propyl]-3-hydroxy-2- 
cyclohexen-1-one)  and  its  metabolites 
containing  the  2-cyclohexen-l-one 
moiety  in  or  on  the  following  processed 
foods: 


Food 


Parts  per 
million 


Potato  flakes^  ... 
Potato  granules^ 


1.0 
1.0 


'There  are  no  U.S.  registrations  as  of  (date 
of  publication  of  final  rule)  for  clethodim  on  po- 
tatoes. 

|FR  Doc.  95-15428  Filed  6-20-95;  1:50  pm) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 


47  CFR  Part  73 

[MM  Docket  Nos.  91-221  and  87-8;  DA  95- 
1355] 

Broadcast  Services;  TV  Ownership 

agency:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule;  extension  of 

comment  period. 

SUMMARY:  The  Commission  granted  an 
additional  eleven-day  extension  of  time 
to  file  reply  comments  in  this 
proceeding  in  response  to  a  request  filed 


by  The  Black  Gtizens  for  a  Fair  Media. 
Center  for  Media  Education,  Chinese  for 
Affirmative  Action,  Communications 
Task  Force.  Hispanic  Bar  Association. 
League  of  United  Latin  American 
Citizens.  National  Conference  of  Puerto 
Rican  Women,  Office  of 
Communications  of  the  United  Church 
of  Christ.  Philadelphia  Lesbian  and  Gay 
Task  Force,  Telecommunications 
Research  Action  Center,  Wider 
Opportunities  for  Women,  and  the 
Women's  Institute  for  Freedom  of  the 
Press  (Petitioners).  The  Commission  had 
already  granted  an  extension  of  the 
original  deadline  for  filing  comments  in 
this  proceeding  (April  17. 1995)  to  May 
17, 1995.  and  had  extended  the  original 
deadline  for  filing  reply  comments  (May 
17,  1995)  to  June  19,  1995.  Petitioners 
requested  an  additional  60-day 
extension  of  time  to  file  reply 
comments.  The  Commission  determined 
that  a  brief  extension  was  warranted  to 
facilitate  the  development  of  a  full  and 
complete  record,  but  declined  to  grant 
the  ftill  60-day  extension  requested  by 
Petitioners. 

DATES:  Reply  comments  are  now  due  on 
June  30, 1995. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  D.C.  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kim  Matthews  (202)  739-0774  or  Robert 
Kieschnick  (202)  739-0764.  Mass  Media 
Bureau. 

SUPPLEMENTARY  INFORMATION: 

la  the  matter  of  Review  of  the 
Commission's  Regulations  Governing 
Television  Broadcasting.  MM  Docket  No.  91- 
221;  Television  Satellite  Stations  Review  of 
Policies  and  Rules,  MM  Docket  No.  87-8. 

Order  Granting  Extension  of  Time  for 
Filing  Reply  Comments 

Adopted:  June  15, 1995. 
Released:  June  15, 1995. 

By  the  Chief,  Mass  Media  Biueau: 

1.  On  December  15, 1994,  the 
Commission  adopted  a  Further  Notice  of 
Proposed  Rule  Making  regarding 
ownership  of  television  stations.  Further 
Notice  of  Proposed  Rule  Making  in  MM 
Docket  Nos.  91-221  and  87-8,  FCC  94- 
322  (Jan.  17, 1995)  [Notice)  60  FR  6490. 
February  2. 1995.  Comments  on  the 
Notice  were  initially  due  on  April  17, 
1995,  and  reply  conunents  were  initially 
due  on  May  17, 1995.  By  Order  released 
April  7, 1995  60  FR  19566,  April  19, 
1995,  the  time  for  filing  comments  in 
this  proceeding  was  extended  to  May 
17, 1995,  and  the  time  for  filing  reply 
comments  was  extended  to  June  19, 
1995. 

2.  On  June  12,  1995,  The  Black 
Citizens  for  a  Fair  Media.  Center  for 


Media  Education,  Chinese  for 
Affinnative  Action,  Communications 
Task  Force,  Hispanic  Bar  Association. 
League  of  United  Latin  American 
Citizens.  National  Conference  of  Puerto 
Rican  Women.  Office  of 
Communications  of  the  United  Church 
of  Christ,  Philadelphia  Lesbian  and  Gay 
Task  Force,  Telecommunications 
Research  Action  Center.  Wider 
Opportunities  for  Women,  and  the 
Women's  Institute  for  Freedom  of  the 
Press  (Petitioners),  filed  a  joint  request 
for  an  additional  60-day  extension  of 
time  to  file  reply  comments  in  this 
proceeding.  Petitioners  argue  primarily 
that  additional  time  is  needed  to  review 
and  prepare  a  reply  to  comments  filed 
in  response  to  the  Commission's  Notice. 
Petitioners  also  argue  that  Congress  is 
presently  considering  legislation  that 
would  "effectively  moot"  this 
proceeding  and  therefore  obviate  the 
need  to  prepare  and  file  reply 
comments. 

3.  As  set  forth  in  Section  1.46  of  the 
Commission's  Rules,  47  C.F.R  §  1.46.  it 
is  our  policy  that  extensions  of  time  for 
filing  comments  in  rulemaking 
proceedings  shall  not  be  routinely 
granted.  Moreover,  the  initial  comment 
period  in  this  proceeding  was  longer 
than  usual,  and  one  30-day  extension  of 
time  has  already  been  granted.  However, 
in  view  of  the  circimistances  outlined 
by  Petitioners,  we  believe  an  additional 
11-day  extension  of  the  reply  comment 
deadline  is  warranted  in  order  to 
facilitate  the  development  of  a  full  and 
complete  record.  We  decline  to  grant  a 
longer  extension  at  this  point  in  time 
based  on  speculation  as  to  events  that 
may  or  may  not  affect  this  proceeding. 

4.  Accordingly,  It  is  Ordered  that  tne 
Request  for  Extension  of  Time  filed  in 
MM  Docket  Nos.  91-221  ahd  87-8  by 
The  Black  Citizens  for  a  Fair  Media, 
Center  for  Media  Education,  Chinese  for 
Affirmative  Action,  Communications 
Task  Force,  Hispanic  Bar  Association. 
League  of  United  Latin  American 
Citizens,  National  Conference  of  Puerto 
Rican  women,  Office  of 
Communications  of  the  United  Church 
of  Christy  Philadelphia  Lesbian  and  Gay 
Task  Force,  Telecommunications 
Research  Action  Center,  Wider 
Opportimities  for  Women,  and  the 
Women's  Institute  for  Freedom  of  the 
Press  is  Granted  to  the  extent  detailed 
above  and  is  otherwise  Denied. 

5.  It  is  Further  Ordered  that  the  time 
for  filing  reply  comments  in  the  above- 
captioned  proceeding  is  Extended  to 
June  30, 1995. 

6.  This  action  is  taken  pursuant  to 
authority  found  in  Sections  4(i)  and 
303(r)  of  the  communications  Act  of 
1934,  as  amended,  47  U.S.C.  154(i)  and 
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303(r).  and  Sections  0.204(b).  0.283.  and 

1.45  of  the  Commission's  Rules.  47  CFR 

0.204(b).  0.283.  and  1.45. 

Federal  Communications  Commissi6n. 

Roy  ].  Stewart, 

Chief.  Mass  Media  Bureau. 

|FR  Doc.  95-15394  Filed  &-22-95;  8:45  ami 

BtLUNQ  COOe  6712-01-M 


48  CFR  Parts  209  and  252 

[OFARS  Case  92-0344] 

Defense  Federal  Acquisition 
Regulation  Supplement; 
Organizational  Conflict  of  Interest 

AGENCY:  Department  of  Defense  (DoD). 
ACTION:  Proposed  rule;  withdrawal. 


DEPARTMENT  OF  DEFENSE 
48  CFR  Parts  45  and  52 

Federal  Acquisition  Regulation; 
Government  Property 

AGENCY:  Department  of  Defense. 
ACTION:  Notice  of  public  meeting. 


SUMMARY:  The  next  public  meetings  of 
the  Government  Property  Rewrite  Team 
are  scheduled  for  July  12. 1995.  and  July 
13, 1995.  Discussion  will  focus  on  a 
draft  revised  Government  Property 
(Fixed-Price  Contracts)  clause. 
DATES:  Public  Meetings:  The  public 
meetings  will  be  conducted  at  the 
address  shown  below  from  9:30  a.m.  to 
5:00  p.m..  local  time,  on  July  12. 1995, 
and  July  13, 1995. 

Draft  Materials:  Drafts  of  the  materials 
to  be  discussed  at  the  public  meetings 
will  be  available  no  earlier  than  July  7, 
1995,  and  may  be  obtained  from  Ms. 
Angelena  Moy,  (PDUSD  (A&T)  DP/MPI) 
at  Room  C-103. 1211  S.  Fern  St.. 
Arlington.  VA  22202-2808 
ADDRESSES:  Pu6//c  Meetings:  The  public 
meetings  will  be  held  in  Room  104.  VSE 
Corporation.  2550  Huntington  Ave.. 
Alexandra.  VA  22303. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Angelena  Moy.  by  telephone  at  (703) 
604-5875,  or  by  FAX  at  (703)  604-6709. 
SUPPLEMENTARY  INF0RMATK3N:  On 
September  16. 1994,  (59  FR  47583)  the 
Director  of  Defense  Procurement. 
Department  of  Defense,  announced  an 
initiative  to  rewrite  the  Federal 
Acquisition  Regulation  (FAR)  Part  45, 
Government  Property,  to  make  it  easier 
to  understand  and  to  minimize  the 
burdens  imposed  on  contractors  and 
contracting  officers.  The  Director  of 
Defense  Procurement  is  providing  a 
forum  for  an  exchange  of  ideas  and 
information  with  government  and 
industry  personnel  by  holding  public 
meetings,  soliciting  public  comments, 
and  publishing  notices  of  the  pubhc 
meetings  in  the  Federal  Register. 
Michele  P.  Peterson, 
Executive  Editor,  Defense  Acquisition 
Regulations  Council. 
IFR  Doc.  95-15255  Filed  6-22-95;  8:45  am) 

BU.UNG  COOE  iOOO  04  M 


SUMMARY:  The  proposed  rule  published 
November  1. 1993.  at  58  FR  58316.  is 
hereby  withdrawn.  The  rule  proposed 
revisions  to  the  Defense  Federal 
Acquisition  Regulation  Supplement 
(DFARS)  to  add  an  organizational 
conflict  of  interest  solicitation  provision 
and  contract  clause  for  use  in 
acquisitions  for  development, 
production,  or  testing  of  a  defense 
acquisition  program.  These  DFARS 
revisions  have  been  determined  to  be 
unnecessary  at  this  time. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Amy  Williams.  (703)  602-0131. 
Michele  P.  Peterson. 
Executive  Editor,  Defense  Acquisition 
Regulations  Council. 
(FR  Doc.  95-15254  Filed  6-22-95;  8:45  am] 

BILLING  COOE  5000  04  M 


48  CFR  Part  215 

Defense  Federal  Acquisition 
Regulation  Supplement;  Field  Pricing 
Reports 

AGENCY:  Department  of  Defense  (DoD). 
ACTION:  Proposed  rule  with  request  for 
comment. 


SUMMARY:  The  Director  of  Defense 
Procurement  is  proposing  to  amend  the 
Defense  Federal  Acquisition  Regulation 
Supplement  (DFARS)  to  increase  the 
threshold  for  requesting  a  field  pricing 
report  for  cost-type  proposals  from 
offerors  without  significant  estimating 
system  deficiencies. 
DATES:  Comments  on  the  proposed  rule 
should  be  submitted  in  writing  to  the 
address  shown  below  on  or  before 
August  22. 1995.  to  be  considered  in  the 
formulation  of  the  final  rule. 
ADDRESSES:  Interested  parties  should 
submit  written  comments  to:  Defense 
Acquisition  Regulations  Council,  Attn: 
Ms.  Amy  Williams, 
PDUSD(A&T)DP(DAR),  IMD  3D139, 
3062  Defense  Pentagon,  Washington  DC 
20301-3062.  Telefax  number  (703)  602- 
0350.  Please  cite  DFARS  Case  95-DOlO 
in  all  correspondence  related  to  this 
issue. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Amy  Williams.  (703)  602-0131. 


SUPPLEMENTARY  INFORMATION: 

A.  Background 

This  proposed  rule  implements  a 
recommendation  of  the  Department  of 
Defense  Procurement  Process  Reform 
Process  Action  Team.  The  rule  amends 
DFARS  Subpart  15.8  by  increasing,  from 
$1,000,000  to  $10,000,000.  the  threshold 
for  requesting  a  field  pricing  report  for 
cost-type  proposals  from  offerors 
without  significant  estimating  system 
deficiencies. 

B.  Regulatory  Flexibility  Act 

The  proposed  rule  is  not  expected  to 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601.  et  seq.. 
because  the  rule  primarily  relates  to 
application  of  Government  resources  for 
field  pricing  reviews.  An  Initial 
Regulatory  Flexibility  Analysis  has, 
therefore;  not  been  performed. 
Comments  from  small  entities 
concerning  the  affected  DFARS  subpart 
will  be  considered  in  accordance  with 
Section  610  of  the  Act.  Such  comments 
must  be  submitted  separately  and  cite 
DFARS  Case  95-DOlO  in 
correspondence. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  this  proposed  rule 
does  not  impose  any  new  information 
collection  requirements  which  require 
the  approval  of  OMB  under  44  U.S.C. 
3501, et  seq. 

List  of  Subjects  in  48  CFR  Part  215 

Government  procurement. 
Michele  P.  Peterson, 

Executive  Editor.  Defense  Acquisition 
Regulations  Council. 

Therefore.  48  CFR  part  215  is 
proposed  to  be  amended  as  follows: 

1.  The  authority  citation  for  48  CFR 
part  215  is  revised  to  read  as  follows: 

Authority:  41  U.S.C.  421  and  48  CFR 
Chapter  1. 

PART  215-CONTRACTING  BY 
NEGOTIATION 

2.  Section  215.805-5(a)(l)(A)(3)  is 
amended  by  revising  "$1  million"  to 
read  "$10  million." 

(FR  Doc.  95-15253  Filed  6-22-95;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  567 

[Docket  No.  94-74;  Notice  Z] 

RIN  2127-AE71 

Certification 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation. 
action:  Termination  of  rulemaking 
proceeding. 

SUMMARY:  This  notice  terminates 
rulemaking  to  amend  NHTSA's 
certification  regulation  to  require  the 
standardized  display  of  a  permanent 
metal  vehicle  manufacturer's  label  for 
all  motor  vehicles  weighing  more  than 
4.536  kg  (10,000  lb). 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Leon  DeLarm,  Chief,  Pedestrian.  Heavy 
Truck  and  Child  Crash  Protection 
Division.  Office  of  Vehicle  Safety 
Standards.  National  Highway  Traffic 
Safety  Administration,  400  Seventh 
Street  SW.,  Washington.  D.C.  20590. 
(202) 366-4920. 

SUPPLEMENTARY  INFORMATION: 

I.  The  Petition 

On  August  17, 1992.  Michael 
Robinson,  Director  of  the  Michigan 
Department  of  State  Police,  petitioned 
NHTSA  to  amend  the  agency's 
certification  regulations  at  49  CFR  567.4 
to  require  that  manufacturers'  labels  on 
vehicles  weighing  more  than  4.536  kg 
(10.000  lb)  be  made  of  a  heavy  gauge 
metal  of  a  specified  thickness  writh 
raised  or  recessed  letters  and  numbers, 
and  be  riveted  to  the  vehicle.  Mr. 
Robinson  also  recommended  specific 
locations  for  the  placement  of  these 
labels,  depending  on  the  type  of  vehicle 
involved.  Mr.  Robinson  stated  that  his 
petition  was  prompted  by  difficulties 
that  the  Motor  Carrier  Division  of  his 
Department  had  encountered  in  locating 
information  identifying  the  gross 
vehicle  weight  rating  (G\AiVR)  and 
vehicle  identification  number  (VIN)  of 
commercial  vehicles.  Information 
identifying  a  commercial  vehicle's 
GVWR  is  necessary.  Mr.  Robinson 
asserted,  for  the  proper  enforcement  of 
the  Commercial  Driver  License  (CDL) 
requirements  of  the  Federal  Highway 
Administration's  (FHWA's)  Motor 
Carrier  Safety  Assistance  Program. 
Under  the  CDL  program,  drivers  are 
only  licensed  to  operate  vehicles  within 
GVWR  ranges  for  which  they  are 
qualified.  Mr.  Robinson  contended  that 


law  enforcement  officers  often  have 
difficulty  determining  the  GVWRs  of 
commercial  vehicles  since  the  labels  on 
those  vehicles  are  often  damaged, 
painted  over,  or  missing  because  they 
were  not  designed  or  constructed  to 
withstand  the  rigors  of  commercial 
vehicle  operation. 

n.  The  NPRM 

On  September  26. 1994,  NHTSA 
published  a  notice  in  the  Federal 
Register  (at  59  FR  49038)  announcing 
that  it  had  granted  Mr.  Robinson's 
petition,  in  part,  and  was  proposing  to 
amend  the  agency's  certification 
regulations  at  49  CFR  567.4  to  require 
that  the  manufacturer's  certification 
label  an  vehicles  with  a  GVWR  over 
4.536  kg  (10.000  lb)  be  made  of  metal, 
have  raised  or  recessed  letters  and 
numbers,  and  be  riveted  or  otherwise 
permanently  affixed  to  the  vehicle  in 
locations  specified  in  the  petition.  In 
granting  the  petition,  the  agency  noted 
that  not  only  would  the  use  of 
permanent  metal  labels  help  to  ensure 
that  commercial  vehicles  are  being 
driven  by  duly  qualified  and  licensed 
operators,  but  it  would  also  improve  the 
accuracy  of  commercial  vehicle  GVWR 
information  submitted  to  the  FHWA's 
SAFETYNET  system,  which  is  shared 
with  state  personnel  who  monitor 
commercial  motor  carrier  operations. 

In  the  notice  of  proposed  rulemaking 
(NPRM),  NHTSA  solicited  comments  on 
seventeen  issues  that  the  agency 
identified  as  being  raised  by  the 
petition.  These  included  questions  on: 

(1)  whether  there  was  a  problem  with 
labels  on  commercial  vehicles  becoming 
obliterated,  painted  over,  or  otherwise 
rendered  illegible  during  the  service  life 
of  he  vehicle; 

(2)  the  costs  currently  incurred  by 
manufacturers  in  the  purchase,  printing, 
and  application  of  labels; 

(3)  the  types  of  material  currently 
used  for  the  labels  on  vehicles  with  a 
GVWR  over  4.536  kg  (10.000  lb); 

(4)  the  sizes  of  the  labels  currently 
affixed  to  those  vehicles; 

(5)  the  incremental  costs  that  vehicle 
manufacturers  would  incur  to  purchase, 
emboss,  and  affix  permanent  metal 
labels  with  raised  or  recessed  letters  and 
numbers; 

(6)  the  incremental  costs,  if  any.  that 
label  manufacturers  would  incur  in 
producing  metal  labels  with  raised  or 
recessed  letters  and  numbers; 

(7)  the  quantities  in  which  vehicle 
manufacturers  currently  order  labels; 

(8)  the  time  that  is  currently  required 
for  vehicle  manufacturers  to  prepare 
and  affix  labels; 

(9)  the  time  that  would  be  required  for 
vehicle  manufacturers  to  rivet  or 


otherwise  permanently  affix  metal 
labels; 

^^0)  the  special  problems,  if  any,  that 
vemcle  manufacturers  would  have  in 
affixing  permanent  metal  labels; 

(11)  wnether  a  particular  metal,  such 
as  aluminum,  stainless  steel,  etc.  should 
be  specified  for  the  labels; 

(12)  whether  a  minimiim  thickness 
should  be  prescribed  for  the  labels; 

(13)  whether  a  minimum  size  should 
be  specified  for  the  labels; 

(14)  whether  a  minimum  height  or 
depth  should  be  specified  for  the  letters 
and  numbers  embossed  on  the  labels; 

(15)  whether  any  information  should 
be  added  to  or  deleted  from  that 
currently  required  to  appear  on  the 
label; 

(16)  whether  trailers  with  a  GVWR  of 
4,536  kg  (10,000  lb)  or  less  should  also 
meet  the  requirements  proposed  for 
trailers  above  that  weight; 

(17)  whether  NHTSA  should  require 
some  approach  different  from  the 
proposed  metal  label  requirement  for 
preserving  VIN  labels. 

in.  Comments 

NHTSA  received  142  comments  in 
response  to  the  NPRM.  Only  five  of 
these  supported  the  proposal.  Two  of 
the  supporting  comments  were  from  law 
enforcement  entities.  Lt.  Bruce  Bugg  of 
the  Georgia  Public  Service  Commission 
stated  that  from  his  owm  experience  in 
enforcing  the  CDL  requirements,  and 
from  discussions  with  other  law 
enforcement  officers,  he  has  come  to 
believe  that  missing  and  obliterated 

.  certification  labels  are  a  common 
problem  that  could  be  partially 
alleviated  through  the  use  of  more 
durable,  embossed  metal  plates.  The 
California  Highway  Patrol  (CHP)  also 
supported  the  metal  label  requirement 
because  existing  non-metallic  labels  are 
being  removed  with  increasing 
fi^quency  in  an  apparent  attempt  to 
circumvent  the  CDL  requirements. 
Supporting  comments  were  also 
received  from  the  Wisconsin 
Department  of  Transportation  and 
Advocates  for  Highway  and  Auto  Safety, 
which  expressed  agreement  with  a  need 
for  metal  certification  labels. 
Additionally,  the  National  Automobile 
Dealers  Association  (NADA)  expressed 
support  for  an  improved  certification 
labelling  scheme  and  agreed  with  the 
proposal  to  impose  requirements  that 
will  assist  with  theft  enforcement  and 
with  the  administration  of  motor  carrier 
regulations. 

The  remaining  137  comments  were 
opposed  to  the  proposal,  either  in  whole 

**br  in  part.  Of  these.  117  were  essentially 
identical  letters  submitted  primarily  by 
multi-stage  truck  manufacturers.  Those 
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comments  expressed  opposition  to  the 
proposal  that  only  metal  be  used  for 
certification  labels,  based  on  the 
contention  that  other  materials  are 
available  that  are  cheaper,  easier  to 
imprint  and  install,  and  able  to 
withstand  the  rigors  of  commercial  use. 
These  comments  noted  that  the 
adhesive-backed  plastic  labels  with 
clear  protective  outer  coatings  that  are 
in  current  use  cost  only  about  fifty  cents 
apiece,  and  can  be  prepared  on  a 
typewriter  and  affixed  to  the  vehicle  in 
a  matter  of  minutes.  In  contrast,  these 
comments  noted  that  metal  labels  would 
be  more  costly,  would  require  the  use  of 
an  expensive  embossing  machine,  and 
would  require  considerably  more  time 
to  be  riveted  onto  the  vehicle. 

In  its  comment  opposing  the  proposal, 
Mack  Trucks,  Inc.  noted  that  unlike  the 
polyester  film  labels  that  it  currently 
uses,  which  cannot  be  removed  from  a 
vehicle  without  being  destroyed,  a 
riveted  metal  label  could  be  easily 
removed  and  transferred  to  another 
vehicle.  General  Motors  Corporation 
(GMC)  and  Ford  Motor  Company  made 
similar  remarks,  and  noted  that  the 
adoption  of  a  metal  label  requirement 
could  increase  the  risk  of  vehicle  theft, 
since  such  labels  could  be  used  to  retag 
stolen  vehicles. 

Mack  further  questioned  whether 
there  is  really  a  problem  with  the 
existing  labels,  in  view  of  the  fact  that 
49  CFR  565.4(b)  requires  a  vehicle's 
"GVWR  class  "  to  be  encoded  into  its 
vehicle  identification  number  (VIN), 
which  is  stamped  into  the  vehicle's 
frame  rail  and  included  in  a  number  of 
other  readily  visible  plates  and  labels 
affixed  to  the  vehicle.  The  American 
Automobile  Manufacturers  Association 
(AAMA)  also  noted  that  a  vehicle's 
GVWR  can  be  obtained  by  decoding  its 
VIN,  and  that  the  VIN  is  found  not  only 
on  the  vehicle's  certification  label,  but 
also  on  a  separate  metal  VIN  plate  that 
all  of  its  members  install.  GMC 
expressed  the  opinion  that  requiring  the 
VIN  to  be  not  only  included  in  the 
certification  label,  but  also  stamped  or 
engraved  on  a  separate  metal  plate, 
would  address  the  problems  raised  in 
the  petition. 

Ford  noted  that  it  improved  the 
identification  of  its  medium  and  heavy 
duty  trucks  approximately  seven  years 
ago  by  riveting  a  metal  plate  to  the  left 
door  post  of  these  vehicles  on  which  the 
VIN  was  imprinted  with  embossed 
letters  and  numbers.  Additionally,  Ford 
prints  the  VIN  and  GVWR  on  a  non- 
metallic  self-adhesive  label  with  a 
protective  plastic  covering  that  is 
affixed  to  the  left  door  post.  This  label  -* 
also  includes  a  bar-coded  VIN  that  a  law 
enforcement  officer  can  scan  and  down- 


load into  a  computer  to  minimize 
transcription  errors. 

Ford  also  noted  that  a  long-term 
solution  to  the  concerns  raised  in  the 
petition  would  be  realized  if  the 
ADVANTAGE  1-75  Program  and  Heavy 
Vehicle  Electronic  License  Plate  (HELP) 
Program  are  successfully  implemented. 
The  goals  of  these  programs  are  to 
reduce  congestion,  increase  efficiency, 
and  enhance  the  safety  of  users  of  major 
highway  corridors  through  the 
application  of  a  network  of  advanced 
highway,  vehicle,  and  communication 
technologies.  An  automatic  vehicle 
identification  (AVI)  transponder  located 
in  the  commercial  vehicle  will  transmit 
an  electronic  signal  that,  when  decoded, 
will  provide  information  such  as  the 
identity  of  the  motor  carrier,  the  gross 
weight  of  the  vehicle,  and  the  status  of 
its  registration  and  fuel  tax  payments. 

The  Recreational  Vehicle  Industry 
Association  (RVIA)  recommended  that 
recreational  vehicles  (RVs)  be  exempted 
from  the  proposed  metal  certification 
label  requirements,  on  the  theory  that 
the  operators  of  RVs  are  not  subject  to 
the  CDL  requirements,  precluding  the 
need  for  enforcement  officers  to 
ascertain  the  GVWR  of  those  vehicles.  In 
separate  comments,  RV  manufacturers 
such  as  Fleetwood  and  Winnebago  took 
similar  positions  in  opposing  the 
proposed  metal  label  requirements. 

Tnomas  Built  Buses  expressed  the 
opinion  that  no  benefit  would  be  served 
by  returning  to  metal  certification  labels 
on  buses,  and  that  such  a  step  would 
negate  the  progress  it  has  made  in  using 
non-removable,  non-reusable,  tamper 
resistant,  adhesive-backed,  metallized 
labels.  The  AM  General  Corporation 
also  faulted  the  proposal  in  that  it 
would  restrict  the  use  of  more 
conventional,  and  potentially 
technically  superior,  methods  of  vehicle 
identification.  HYDRA-TECH  noted  that 
in  its  experience,  plastic  adhesive  labels 
with  clear  protective  coatings  do  not 
deteriorate  and  are  easier  to  read  than 
metal  tags  after  several  years  of  service. 
The  FIxible  Corporation  stated  that  it 
chose  an  adhesive  backed  aluminum 
foil  label  instead  of  a  riveted  rigid  metal 
plate  for  its  VIN  tag  because  the 
aluminum  foil  cannot  be  removed 
without  being  completely  destroyed.  In 
contrast,  FIxible  noted  that  a  metal  plate 
may  be  left  undamaged  after  its  rivets 
are  drilled  out. 

The  National  Truck  Equipment 
Association  (NTEA)  noted  that  the 
nonmetallic  labels  in  current  use  offer 
greater  flexibility  than  metal  labels  for 
placement  in  highly  visible  locations. 
fc-The  NTEA  also  noted  that  non-metallic 
labels  are  more  resistant  to  tampering  or 
fraud  than  metal  labels  because  they  are 


produced  with  a  self-voiding  feature. 
The  NTEA  further  stated  that  existing 
certification  labels  are  sometimes 
intentionally  or  inadvertently  removed 
by  certain  manufacturers  and  end-users, 
posing  an  enforcement  problem  that 
will  not  be  resolved  by  requiring  a  metal 
label  that  is  both  expensive  and  difficult 
to  mount. 

Navistar  International  Transportation 
Corporation  stated  that  the  root  cause  of 
the  problems  cited  in  the  petition  is  the 
fact  that  many  final  stage  manufacturers 
do  not  install  a  certification  label,  even 
though  they  are  instructed  to  do  so  in 
the  documents  they  are  furnished  by  the 
incomplete  vehicle  manufacturer. 
Navistar  believes  that  this  is  a  problem 
that  merits  NHTSA's  attention. 
The  Freightliner  Corporation 
recommended  that  NHTSA  consider 
establishing  a  performance  standard  for 
adhesion  and/or  abrasion  to  ensure 
legibility  and  permanent  integrity  of 
labels  without  specifying  a  material  or 
mounting  method. 

In  response  to  the  specific  questions 
raised  in  the  NPRM.  most  commenters 
stated  that  they  are  unaware  of  any 
problem  with  existing  certification 
labels  becoming  obliterated,  painted 
over,  or  otherwise  rendered  illegible 
during  the  service  life  of  the  vehicle. 
The  comments  further  indicated  that  the 
materials  most  commonly  used  for 
certification  labels  are  adhesive-backed 
plastic  sheeting  with  a  clear  plastic 
overlay  to  preserve  the  information  the 
labels  contain.  Some  commenters  stated 
that  they  use  heavy  aluminum  foil  with 
an  adhesive  backing.  Most  commenters 
stated  that  the  certification  labels  they 
apply  measure  2Vz  by  5  inches. 

Most  commenters  also  stated  that  they 
spend  between  eleven  and  seventy-five 
cents  apiece  for  the  certification  labels 
that  they  presently  use.  and  an 
additional  dollar  or  two  for  imprinting 
the  required  information  on  the  label 
and  installing  it  on  the  vehicle.  All 
commenters  whaaddressed  the  cost 
issue  stated  that  the  costs  of  preparing 
and  installing  an  embossed  metal 
certification  label  would  be  significantly 
greater.  Cost  estimates  for  this  increase 
ranged  from  four  to  fifteen  times  the 
amount  that  manufacturers  are  currently 
spending  to  prepare  and  apply 
certification  labels.  One  factor 
contributing  to  these  greater  costs  is  the 
expensive  embossing  equipment  that 
most  manufacturers  stated  they  would 
have  to  procure.  The  cost  estimates  for 
this  equipment  ranged  from  $5,000  to 
$14,000  per  machine,  with  some 
manufacturers  noting  that  they  would 
have  to  obtain  a  separate  machine  for 
each  of  their  production  faciUties. 
Additional  costs  were  predicted  for 
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retooling  door  frames  and  door  jambs  to 
provide  a  fiat  surface  necessary  for  the 
secure  attachment  of  metal  certification 
labels.  Commenters  reported  that  it 
currently  takes  on  the  average  of  five  to 
ten  minutes  to  imprint  a  nonmetallic 
certification  label  and  install  it  on  a 
vehicle.  The  time  expenditure  predicted 
for  the  installation  of  metal  labels  was 
substantially  the  same,  although  one 
commenter  noted  that  additional  time 
would  be  required  to  drill  the  four  holes 
necessary  to  rivet  the  label  to  the 
vehicle.  Based  on  a  total  annual 
production  of  more  than  250,000 
vehicles  with  a  GVWR  over  10,000  lbs., 
the  NTEA  estimated  additional  material 
and  labor  costs  approaching  twelve 
million  dollars  if  metal  certification 
labels  were  required. 

Most  comments  stated  that  it  would 
be  design  restrictive  to  specify  the 
material  composition,  size,  and 
thickness  of  certification  labels,  as  well 
as  the  height  or  depth  of  the  characters 
on  those  labels,  and  that  these  matters 
should  be  left  up  to  the  vehicle 
manufacturer,  who  should  have  freedom 
to  adapt  the  labelling  requirements  to 
individual  circumstances.  Most 
comments  further  stated  that  there  is  no 
need  to  specify  information  other  than 
what  is  currently  required  on 
certification  labels.  Most  comments  also 
recognized  that  there  is  a  greater  need 
for  preserving  a  vehicle's  VIN  than  the 
other  information  found  on  its 
certification  label. 

IV.  Agency  Decision 

After  reviewing  these  comments, 
NHTSA  has  decided  to  terminate 
rulemaking  to  require  the  standardized 
display  of  a  permanent  metal 
certification  label  for  all  motor  vehicles 
weighing  more  than  4,536  kg  (10,000 
lb).  In  light  of  the  comments,  it  is  not 
clear  that  a  significant  problem  exists 
with  respect  to  the  preservation  of 
GVWR  and  VIN  information  on 
commercial  vehicles.  Even  if  such  a 
problem  did  exist,  the  comments  reveal 
that  it  may  be  attributed  to  the 
deliberate  removal  of  certification  labels 
by  unscrupulous  operators,  or  the 
inadvertent  failure  to  install  labels  by 
final  stage  manufacturers,  circumstances 
that  would  not  be  addressed  by  the 


proposed  rule.  Moreover,  the  comments 
reveal  that  it  would  be  more  costly  for 
manufacturers  to  prepare  and  install 
metal  certification  labels  in  place  of  the 
labels  in  current  use,  and  that  metal 
labels  may  be  more  easily  removable, 
potentially  exacerbating  the  problems 
faced  by  law  enforcement  officers  in 
attempting  to  ascertain  a  commercial 
vehicle's  GVWR  and  VIN. 

Issued  on:  June  19, 1995. 
Barry  Felrice, 

Associate  Administrator  for  Safety 

Performance  Standards. 

(FR  Doc.  95-15392  Filed  6-22-95;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Parts  649,  650,  and  651 

[I.D.  061495A] 

New  England  Fishery  Management 
Council;  Meeting 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Public  meeting. 

SUMMARY:  The  New  England  Fishery 
Management  Council  (Council)  will 
hold  a  2-day  public  meeting  to  consider 
actions  affecting  New  England  fisheries 
in  the  exclusive  economic  zone. 
DATES:  The  meeting  will  begin  on 
Wednesday,  June  28, 1995,  at  10  a.m. 
and  on  Thursday.  June  29,  1995,  at  8:30 
a.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  King's  Grant  Inn,  Route  128  and 
Trask  Lane,  Danvers,  MA  01923; 
telephone:  (508)  774-6800.  Requests  for 
special  accommodations  should  be 
addressed  to  the  New  England  Fishery 
Management  Council,  5  Broadway, 
Saugus,  MA  01096-1097;  telephone: 
(617) 231-0422. 

FOR  FURTHER  INFORMATION  CONTACT: 
Douglas  G.  Marshall,  Executive  Director, 
(617) 231-0422. 


SUPPLEMENTARY  INFORMATION:  The  June 
28.  1995.  session  will  begin  with  a 
Groundfish  Committee  repwrt  on  the 
development  of  management 
alternatives  for  inclusion  in 
Amendment  7  to  the  Fishery 
Management  Plan  for  the  Northeast 
Multispecies  Fishery  (FMP).  At  this 
meeting,  the  Council  will  finalize 
proposals  to  address  severely  overfished 
groundfish  stocks  in  the  Northeast  for 
public  hearing  purposes.  The  Council 
has  identified  this  agenda  item  as  the 
priority  for  this  meeting.  All  other 
subjects  will  be  addressed  only  after 
groundfish  discussions  are  concluded. 

If  time  allows,  the  following  will  be 
discussed  at  this  meeting:  Progress  on 
the  development  of  an  FMP  amendment 
to  allow  consolidation  of  fishing  days 
now  allocated  to  individual  vessels  in 
the  Atlantic  sea  scallop  fleet;  approval 
of  an  American  lobster  stock  rebuilding/ 
effort  reduction  program  for  review  at 
public  hearings;  details  associated  with 
the  draft  FMP  for  Monkfish,  such  as 
limited  entry  criteria,  the  basis  for 
limited  access  fishery  quotas  and  trip 
limits  to  control  bycatch;  work  to  date 
on  an  industry  proposal  to  conduct  a 
demonstration  project  involving  sea 
scallop  research,  enhancement  and 
aquaculture;  and  the  current  structure 
and  role  of  the  Council's  advisory 
committees. 

The  Council  also  may  hear  reports 
from  the  Chairman,  Council  Executive 
Director,  NMFS  Regional  Director, 
Northeast  Fisheries  Science  Center 
liaison,  Mid-Atlantic  Fishery 
Management  Council  liaison,  and 
representatives  from  the  U.S.  Coast 
Guard  and  the  Atlantic  States  Marine 
Fisheries  Commission. 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Douglas  G.  Marshall  (see  ADDRESSES)  at 
least  5  days  prior  to  the  meeting  date. 

Dated:  June  19. 1995. 
Richard  W.  Surdi, 

Acting  Director.  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
|FR  Doc.  95-15459  Filed  6-22-95;  8:45  ami 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  95-01  &-2] 

Availability  of  Determination  of 
Nonregulated  Status  for  Genetically 
Engineered  Tomato  Lines 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Notice. 

SUMMARY:  We  are  advising  the  public  of 
our  determination  that  tomato  lines 
developed  by  Zeneca  Plant  Science  and 
Petoseed  Company,  Inc.,  designated  as 
B,  Da,  and  F  that  have  been  genetically 
engineered  for  suppressed 
polygalacturonase  enzyme  activity  are 
no  longer  considered  regulated  articles 
under  our  regulations  governing  the 
introduction  of  certain  genetically 
engineered  organisms.  Our 
determination  is  based  on  our 
evaluation  of  data  submitted  by  Zeneca 
Plant  Science  and  Petoseed  Company, 
Inc.,  in  their  petition  for  a  determination 
of  nonregulated  status,  an  analysis  of 
other  scientific  data,  and  our  review  of 
comments  received  from  the  public  in 
response  to  a  previous  notice 
announcing  our  receipt  of  the  Zeneca 
Plant  Science  and  Petoseed,  Inc., 
petition.  This  notice  also  announces  the 
availability  of  our  written  determination 
document  and  its  associated 
environmental  assessment  and  finding 
of  no  significant  impact. 
EFFECTIVE  DATE:  June  6, 1995. 

ADDRESSES:  The  determination,  an 
environmental  assessment  and  finding 
of  no  significant  impact,  the  petition, 
and  all  written  comments  received 
regarding  the  petition  may  be  inspected 
at  USDA.  room  1141,  South  Building, 
14th  Street  and  Independence  Avenue 
SW.,  Washington,  DC,  between  8  a.m. 
and  4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 


inspect  those  documents  are  asked  to 
call  in  advance  of  visiting  at  (202)  690- 
2817. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Subhash  Gupta,  Biotechnologist, 
Biotechnology  Permits.  BBEP,  APHIS, 
4700  River  Road  Unit  147,  Riverdale, 
MD  20737-1237;  (301)  734-7612.  To 
obtain  a  copy  of  the  determination  or 
the  environmental  assessment  and 
finding  of  no  signiHcant  impact,  contact 
Ms.  Kay  Peterson  at  (301)  734-7612. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  February  7,  1995,  the  Animal  and 
Plant  Health  Inspection  Service  (APHIS) 
received  a  petition  (APHIS  Petition  No. 
94-290-Olp)  from  Zeneca  Plant  Science 
of  Wilmington,  DE,  and  Petoseed 
Company,  Inc.,  of  Woodland,  CA, 
(Zeneca/Petoseed)  seeking  a 
determination  that  tomato  lines 
designated  as  B,  Da,  and  F  that  have 
been  genetically  engineered  for 
suppressed  polygalacturonase  (PC) 
enzyme  activity  do  not  present  a  plant 
pest  risk  and,  therefore,  are  not 
regulated  articles  under  APHIS' 
regulations  in  7  CFR  part  340. 

On  March  17, 1995,  APHIS  published 
a  notice  in  the  Federal  Register  (60  PR 
14413-14414.  Docket  No.  95-016-1) 
announcing  receipt  of  the  Zeneca/ 
Petoseed  petition  and  announcing  that 
the  petition  was  available  for  public 
review.  The  notice  also  discussed  the 
role  of  APHIS  and  the  Food  and  Drug 
Administration  in  regulating  the  subject 
tomato  lines  and  food  products  derived 
from  them.  In  the  notice,  APHIS 
solicited  written  comments  from  the 
public  as  to  whether  the  subject  tomato 
lines  posed  a  plant  pest  risk.  The 
comments  were  to  have  been  received 
by  APHIS  on  or  before  May  16,  1995. 

APHIS  received  five  comments  on  the 
Zeneca/Petoseed  petition,  from  a  food 
company,  a  seed  company,  and  State 
departments  of  agriculture.  All  the 
commenters  supported  the  Zeneca/ 
Petoseed  petition  for  nonregulated 
status  for  the  subject  tomato  lines. 

Analysis 

Zeneca/Petoseed 's  tomato  lines  B,  Da, 
and  F  have  been  developed  from  an 
unmodified  proprietary  inbred  tomato 
line  coded  as  T7,  that  has  been 
genetically  engineered  to  contain  a 
fragment  of  the  tomato  PC  gene  in  the 
sense  or  antisense  orientation. 


Inhibition  of  the  PG  enzyme  resulting 
from  the  transcription  of  the  PG  gene 
fragment  resuhs  in  an  increased 
thickness  of  the  tomato,  which  is  a 
desired  characteristic  in  processing 
tomatoes.  The  subject  tomato  lines  also 
contain  the  bacterial  neomycin 
phosphotransferase  (nptll)  gene  that  is 
used  as  a  selectable  marker.  Tomato 
lines  B.  Da,  and  F  were  transformed 
through  the  use  of  disarmed  vectors 
from  a  common  soil-borne  bacterium, 
the  plant  pathogen  Agrobacterium 
tumafaciens.  The  subject  tomato  lines 
have  been  considered  regulated  articles 
under  APHIS'  regulations  in  7  CFR  part 
340  because  they  contain  certain  gene 
sequences  derived  from  plant- 
pathogenic  sources.  However, 
evaluation  of  Held  data  reports  from 
Held  tests  of  the  subject  tomato  lines 
conducted  under  APHIS  permits  or 
notifications  since  1991  indicate  that 
there  were  no  deleterious  effects  on 
plants,  nontarget  organisms,  or  the 
environment  as  a  result  of  the  subject 
tomato  plants'  release  into  the 
environment.  

Determination 

Based  on  its  analysis  of  the  data 
submitted  by  Zeneca/Petoseed  and  a 
review  of  other  scientific  data, 
comments  received  from  the  public,  and 
field  tests  of  the  subject  tomato  lines, 
APHIS  has  determined  that  tomato  lines 
B.  Da,  and  F:  (1)  Exhibit  no  plant 
pathogenic  properties;  (2)  are  no  more 
likely  to  become  a  weed  than  tomatoes 
with  suppressed  PG  activity  developed 
by  traditional  breeding  techniques;  (3) 
are  unlikely  to  increase  the  weediness 
potential  of  any  other  cultivated  plant  or 
wild  species  with  which  they  can 
interbreed;  (4)  are  unlikely  to  harm 
other  organisms,  such  as  bees,  which  are 
beneficial  to  agriculture;  and  (5)  should 
not  cause  damage  to  processed 
agricultural  commodities. 

The  effect  of  this  determination  is  that 
tomato  lines  designated  as  B,  Da,  and  F 
are  no  longer  considered  regulated 
articles  under  APHIS'  regulations  in  7 
CFR  part  340.  Therefore,  the  permit  and 
notification  requirements  pertaining  to 
regulated  articles  under  those 
regulations  no  longer  apply  to  the  field 
testing,  importation,  or  interstate 
movement  of  the  subject  tomato  lines  or 
their  progeny.  However,  the  importation 
of  the  subject  tomato  lines  or  seeds 
capable  of  propagation  is  still  subject  to 
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ihe  restrictions  found  in  APHIS'  foreign 
quarantine  notices  in  7  CFR  part  319. 

National  Environmental  Policy  Act 

An  environmental  assessment  (EA) 
has  been  prepared  to  examine  the 
potential  environmental  impacts 
associated  with  this  determination.  The 
EA  was  prepared  in  accordance  with:  (1) 
The  National  Environmental  Policy  Act 
of  1969  (NEPA)  (42  U.S.C.  4321  et  seq.). 
(2)  Regulations  of  the  Council  on 
Environmental  Quality  for 
Implementing  the  Procedural  Provisions 
of  NEPA  (40  CFR  parts  1500-1508),  (3) 
USDA  Regulations  Implementing  NEPA 
(7  CFR  part  lb),  and  (4)  APHIS'  NEPA 
Implementing  Procedures  (7  CFR  part 
372).  Based  on  that  EA.  APHIS  has 
reached  a  finding  of  no  significant 
impact  (FONSI)  with  regard  to  its 
determination  that  the  subject  tomato 
lines  and  lines  developed  from  them  are 
no  longer  regulated  articles  under  its 
regulations  in  7  CFR  part  340.  Copies  of 
the  EA  and  the  FONSI  are  available 
upon  request  from  the  individual  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

Done  in  Washington,  DC,  this  15th  day  of 
June  1995. 
Lonnie  J.  King, 

Acting  Administrator.  Animal  and  Plant 
Health  Inspection  Service. 
(FR  Doc.  95-15379  Filed  6-22-95:  8:45  am] 

BH.UNG  CODE  3410-34-P 


Forest  Service 

Rabbit  and  Sisters  Timber  Sales, 
Colville  National  Forest,  Ferry  County, 
Washington 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Cancellation  notice. 

SUMMARY:  The  Forest  Service,  USDA,  is 
no  longer  involved  in  the  preparation  of 
an  environmental  impact  statement  for 
the  Rabbit  and  Sisters  Timber  Sales  on 
the  Kettle  Falls  Ranger  District  of  the 
Colville  National  Forest.  The  Notice  of 
Intent,  published  in  the  Federal 
Register  on  November  4,  1991  is  hereby 
rescinded  (56  FR  56356). 

FOR  FURTHER  INFORMATION  CONTACT: 
Ralph  Egan.  Planning  Forester,  225  W. 
11th  Street,  Kettle  Falls,  Washington 
99141,  or  phone  509-738-6111. 

Dated:  June  9, 1995. 
Tim  Town, 

Acting  Forest  Supervisor. 
|FR  Doc.  95-15389  Filed  6-22-95;  8:45  am] 

BILUNO  CODE  3410-11-M 


Eagle  Rock  and  Granite  Timt>er  Sales, 
Colville  National  Forest,  Ferry  County, 
Washington 

AGENCY:  Forest  Service,  USDA. 

ACTION:  Revised  notice  of  intent  to 
prepare  an  environmental  impact 
statement. 

SUMMARY:  On  November  6, 1990,  the 
Forest  Service,  USDA,  published  a 
Notice  of  Intent  (NOI)  in  the  Federal 
Register  (55  FR  46693).  The  notice 
stated  that  the  proposed  action  was  to 
harvest  5.0  million  board  feet  (MMBF) 
of  timber  and  construct  6.0  miles  of 
roads  in  the  Eagle  Rock  timber  sale,  and 
to  harvest  5.0  MMBF  of  timber  and 
construct  7.0  miles  of  road  in  the 
Granite  timber  sale.  Both  timber  sales 
were  within  portions  of  the  South  Fork 
O'Brien  Creek,  Rabbit  Creek,  and  South 
Fork  Rabbit  Creek  drainages  on  the 
Republic  Ranger  District  and  were  to  be 
sold  in  Fiscal  Year  1993. 

This  revised  NOI  changes  the  name  of 
this  project  to  "Eagle  Rock  Ecosystem 
Restoration"  with  the  Proposed  Action 
changed  to  timber  harvesting  and 
prescribed  burning,  in  which  we 
propose  to  restore  portions  of  the  area 
to  a  sustainable  forest  condition.  Road 
construction  and  reconstruction  is  still 
included  in  the  Proposed  Action. 

The  location  of  the  revised  project  is 
now  within  Thirteenmile  Creek, 
Ninemile  Creek  (formerly  called  Rabbit 
Creek),  McMann  Creek,  Camel  Creek, 
and  other  unnamed  smaller  drainages 
flowing  westerly  into  the  Sanpoil  River 
between  the  Colville  Indian  Reservation 
and  the  town  of  Republic,  Washington. 
The  South  Fork  O'Brien  Creek  drainage 
is  no  longer  included. 

The  revised  Proposed  Action  includes 
timber  harvest  and  subsequent 
prescribed  burning  or  thinning  on 
approximately  2,520  acres,  prescribed 
burning  without  timber  harvest  on 
approximately  3,360  acres,  and 
approximately  7  miles  of  road 
construction  and  reconstruction.  The 
timber  harvest  portion  of  the  project, 
called  Eagle  Rock  timber  sale,  is  now 
proposed  to  sell  in  Fiscal  Year  1996. 
Burning  treatments  are  proposed  to 
occur  over  a  five  year  period  beginning 
in  1996. 

The  draft  environmental  impact 
statement  (EIS)  will  be  tiered  to  the 
Forest  l^and  and  Resource  Management 
Plan  as  amended  by  Regional  Forester's 
Forest  Plan  Amendments  for  Eastside 
Forests,  May  24,  1994  and  June  12, 
1995.  The  revised  date  of  filing  the  draft 
EIS  is  October  1995  and  the  final  EIS  in 
February  1996. 


DATES:  Comments  concerning  the  scope 
of  the  revised  analysis  should  be 
received  in  writing  by  July  24, 1995^ 
ADDRESSES:  Send  written  comments  and 
suggestions  concerning  the  proposed 
project  to  Patricia  Egan,  District  Ranger, 
P.O.  Box  468,  Republic.  Washington, 
99166. 

FOR  FURTHER  INFORMATION  CONTACT: 
Questions  should  be  directed  to  Pat 
Egan,  Kristie  Miller,  or  Jim  Parker, 
Republic  Ranger  District,  Colville 
National  Forest;  at  P.O.  Box  468, 
Republic,  Washington,  99166  or 
telephone  509-775-3305. 

Dated:  June  9, 1995. 
Tim  Town, 

Acting  Forest  Supervisor 
|FR  Doc.  95-15388  Filed  6-22-95;  8:45  am] 

BILUNG  COOE  3410-11-M 


Grain  Inspection,  Packers  and 
Stockyards  Administration 

Amendntent  to  Certification  of  Central 
Filing  System — Oklahoma 

The  Statewide  central  filing  system  of 
Oklahoma  has  been  previously  certified, 
pursuant  to  section  1324  of  the  Food 
Security  Act  of  1985,  on  the  basis  of 
information  submitted  by  the  Oklahoma 
Secretary  of  State,  for  farm  products 
produced  in  that  State  (52  FR  49056, 
December  29, 1987). 

The  certification  is  hereby  amended 
on  the  basis  of  information  submitted  by 
Tom  Cole,  Secretary  of  State,  for  an 
additional  farm  product  produced  in 
that  State  as  follows: 
sesame 

This  is  issued  pursuant  to  authority 
delegated  by  the  Secretary  of 
Agriculture. 

Authority:  Sec.  1324(c)(2),  Pub.  L.  99-198. 
99  StaL  1535,  7  U.S.C.  1631(c)(2);  7  CFR 
2.18(e)(3),  2.56(a)(3),  55  FR  22795. 

Dated:  June  19, 1995. 
Calvin  W.  Watkins, 
Deputy  Administrator,  Packers  and 
Stockyards  Programs. 
IFR  Doc.  95-15366  Filed  6-22-95;  8:45  am) 

BILUNG  COOE  3410-KO-P 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  South  Dakota  Advisory 
Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the  South 
Dakota  Advisory  Committee  to  the 
Commission  will  convene  on  Friday, 
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July  14. 1995,  from  1  p.m.  to  4  p.m..  at 
the  Rapid  City  Hilton  Inn,  Alex  Johnson 
Hotel.  Rapid  Qty.  South  Dakota  57701. 
The  purpose  of  the  meeting  is:  (1)  To 
provide  orientation  to  new  members;  (2) 
to  brief  committee  members  on 
Commission  activities;  and  (3)  to  plan 
future  activities. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  Jonathan  Van 
Patten,  605-677-5361,  or  Ki-Taek  Chun, 
Acting  Director  of  the  Rocky  Mountain 
Regional  Office,  303-866-1040  (TDD 
303-666-1049).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  five  (5)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC,  June  16, 1995. 
Carol-Lee  Hurley, 

Chief.  Regional  Programs  Coordination  Unit. 
[FR  Doc.  95-15363  Filed  6-22-95;  8:45  am) 

BILUNO  COOC  633S-01-P 


DEPARTMENT  OF  COMMERCE 
[Docket  Number:  950124024-5157-02] 
RIN  0660-AA04 

National  Telecommunications  and 
Information  Administration 
Telecommunications  and  Information 
Infrastructure  Assistance  Program 
(TIIAP) 

agency:  National  Telecommunications 
and  Information  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  partial  rescission  of 
funds  for  fiscal  year  1995. 

SUMMARY:  The  National 
Telecommunications  and  Information 
Administration  (NTIA)  previously 
announced  the  availability  of  $64 
million  in  funds  for  the 
Telecommunications  and  Information 
Infrastructure  Assistance  Program 
(THAP)  to  promote  the  widespread  use 
of  advanced  telecommunications  and 
information  technologies  in  the  public 
and  non-profit  sectors. '  By  providing 
targeted,  matching  demonstration  and 
planning  grants,  TIIAP  will  help  to 
develop  a  nationwide,  interactive, 
multimedia  information  infrastructure 
that  is  accessible  to  citizens  in  rural  as 


well  as  urban  areas.  A  partial  rescission 
of  $15  miUion  of  the  TIIAP  funds, 
however,  was  recently  enacted  by 
Congress. 

SUPPt.EMENTAL  INFORMATION:  By  Federal 
Register  notice  dated  February  10, 1995, 
the  NTIA,  within  the  Department  of 
Commerce,  announced  that  Congress 
had  appropriated  $64  milUon  for  the 
THAP  for  FY  1995.^  The  grant  hmds 
"may  be  used  for  the  planning  and 
construction  of  telecommunications 
networks  for  the  provision  of 
educational,  cultural,  health  care,  public 
information,  public  safety,  or  other 
social  services." 3 

Out  of  the  $64  million  originally 
appropriated  for  the  THAP,  $15  million 
was  rescinded.*  This  partial  rescission 
reduces  the  TUAP  budget  to  $49  million 
for  FY  1995.  Accordingly,  the  Notice  of 
Availability  is  hereby  modified  to  reflect 
this  change. 

Except  for  the  partial  rescission 
reducing  the  TIIAP  funds  to  $49 
million,  the  Program  Categories, 
Evaluation  Criteria,  Selection  Process, 
as  well  as  all  other  information 
annoimced  in  the  Notice  of  Availability 
remain  in  effect. 
Larry  Irving, 

Assistant  Secretary  for  Communications  and 
Information. 
[FR  Doc.  95-15464  Filed  6-22-95;  8:45  am] 

BILUNQ  COOE  3S10-60-P 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Establishment  of  an  Import  Limit  for 
Certain  Cotton  and  Man-Made  Fiber 
Textile  Products  Produced  or 
Manufactured  in  Colombia 

June  16.  1995. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  establishing  a 

limit. 

EFFECTIVE  DATE:  June  27,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Anne  Novak,  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 


'  TIIAP;  Notice  of  Availability  of  Funds.  60  Fed. 
Reg.  8156  (Feb.  10,  19951  [hereinafter  Notice  of 
Availability! 


2  Wat  8160. 

'  Departments  of  Conunerce,  Justice,  and  the 
ludiciary.  and  Related  Agencies  Appropriations 
Act.  1995,  Pub.  L.  No.  101-317,  108  Stat.  1724. 
1747  (1994). 

'Emergency  Supplemental  Appropriations  and 
Rescissions  for  the  Department  of  Defense  to 
Preserve  and  Enhance  the  Military  Readiness  Act  of 
1995:  Mexican  Debt  Disclosure  Act  of  1995.  Pub.  L. 
No.  104-6.  109  Stat.  73.  84  (1995). 


(202)  482-4212.  For  information  on  the 
quota  status  of  this  limit,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715.  For  information  on 
categories  on  which  consultations  have 
been  requested,  call  (202)  482-3740. 

SUPPt.EMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972.  as  amended;  section  204  of  the 
Agricultural  Act  of  1956.  as  amended  (7 
U.S.C  1854). 

A  notice  published  in  the  Federal 
Register  on  April  21, 1995  (60  FR 
19890)  announces  that,  under  Section 
204  of  the  Agricuhural  Act  of  1956.  as 
amended,  the  Government  of  the  United 
States  requested  consultations  with  the 
Government  of  Colombia  with  respect  to 
cotton  and  man-made  fiber  underwear 
in  Categories  352/652.  The  notice 
further  states  that  if  no  solution  is 
agreed  upon  in  consultations  between 
the  two  governments,  the  Committee  for 
the  Implementation  of  Textile 
Agreements  may  establish  a  limit  at  a 
level  of  not  less  than  1,509,880  dozen 
for  the  twelve-month  period  beginning 
on  March  29, 1995  and  extending 
through  March  28, 1996. 

Inasmuch  as  no  agreement  was 
reached  during  the  consultation  period 
on  a  mutually  satisfactory  solution,  the 
United  States  Government  has  decided 
to  control  imports  in  Categories  352/652 
for  the  period  beginning  on  March  29, 

1995  and  extending  through  March  28, 

1996  at  a  level  of  1,509,880  dozen. 

This  action  is  taken  in  accordance 
with  the  Uruguay  Round  Agreement  on 
Textiles  and  Clothing  and  the  Uruguay 
Round  Agreements  Act  now  that 
Colombia  is  a  member  of  the  World 
Trade  Organization. 

The  United  States  remains  committed 
to  finding  a  solution  concerning 
Categories  352/652.  Should  such  a 
solution  be  reached  in  consultations 
with  the  Government  of  Colombia, 
further  notice  will  be  published  in  the 
Federal  Register. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
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Federal  Register  notice  59  FR  65531, 
published  on  December  20, 1994). 
Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreemen  ts. 

Caaaittee  for  the  Implementatioii  of  Textik 
AffTomiciits 
June  16. 1995. 
Commissioner  of  Customs. 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner:  Under  the  terais  of 
section  204  of  the  Agricultural  Act  of  1956, 
as  amended  (7  U.S.C.  1854),  Uruguay  Round 
Agreements  Act  and  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing;  and  in 
accordance  with  the  provisions  of  Executive 
Order  11651  of  March  3, 1972.  as  amended, 
you  are  directed  to  prohibit,  effective  on  June 
23, 1995,  entry  into  the  United  States  for 
consumption  and  withdrawal  from 
warehouse  for  consumption  of  cotton  and 
man-made  fiber  textile  products  in  the 
Categories  352/652,  produced  or 
manufactured  in  Colombia  and  exported 
during  the  period  beginning  on  March  29, 
1995  and  extending  through  March  28, 1996, 
in  excess  of  1,509,880  dozen '. 

Textile  products  in  Categories  352/652, 
which  have  been  exported  to  the  United 
States  prior  to  March  29. 1995  shall  not  be 
subject  to  this  directive. 

Textile  products  in  Categories  352/652 
which  have  been  released  from  the  custody 
of  the  U.S.  Customs  Service  under  the 
provisions  of  19  U.S.C.  1448(b)  or  1484(a)(1) 
prior  to  the  effective  date  of  this  directive 
shall  not  be  denied  entry  under  this 
directive. 

Import  charges  will  be  provided  at  a  later 
date. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
RiU  D.  Hayes. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
IFR  Doc.  95-15332  Filed  6-22-95;  8:45  am) 

BCUNO  COOC  3S10-OR-F 


Establishment  of  an  Import  Limit  for 
Certain  Cotton  and  Man-Made  Fiber 
Textile  Prociucts  Produced  or 
Manufactured  in  Costa  Rica 

)une  16. 1995. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(OTA). 


ACTKM:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing  a 
limit. 

EFFECTIVE  DATE:  June  23, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Anne  Novak,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  this  limit,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715.  For  information  on 
categories  on  which  consultations  have 
been  requested,  call  (202)  482-3740. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854). 

A  notice  published  in  the  Federal 
Register  on  April  21, 1995  (60  FR 
19891)  announces  that  if  no  solution  is 
agreed  upon  in  consultations  between 
the  Governments  of  the  United  States 
and  Costa  Rica  on  Categories  352/652, 
the  Committee  for  the  Implementation 
of  Textile  Agreements  may  establish  a 
limit  at  a  level  of  not  less  than 
14.423,178  dozen  for  the  twelve-month 
period  beginning  on  March  27. 1995  and 
extending  through  March  26,  1996. 

Inasmuch  as  no  agreement  was 
reached  during  the  consultation  period 
on  a  mutually  satisfactory  solution,  the 
United  States  Government  has  decided 
to  control  imports  in  Categories  352/652 
for  the  period  beginning  on  March  27, 

1995  and  extending  through  March  26, 

1996  at  a  level  of  14,423.178  dozen. 
This  action  is  taken  in  accordance 

with  the  Uruguay  Round  Agreement  on 
Textiles  and  Clothing  and  the  Uruguay 
Round  Agreements  Act. 

The  United  States  remains  committed 
to  finding  a  solution  concerning 
Categories  352/652.  Should  such  a 
solution  be  reached  in  consultations 
with  the  Government  of  Costa  Rica, 
further  notice  will  be  published  in  the 
Federal  Register. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 


Federal  Register  notice  59  FR  ^531, 
published  on  December  20, 1994). 
Rita  D.  Hayet, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

CoMMittee  for  the  bBptemeatatioii  of  Textik 
Agieewauts 

)une  16, 1995. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner  Under  the  terms  of 
section  204  of  the  Agricultural  Act  of  1956. 
as  amended  (7  U.S.C.  1854),  the  Uruguay 
Round  Agreements  Act  and  the  Uruguay 
Round  Agreement  on  Textiles  and  Clothing; 
and  in  accordance  with  the  provisions  of 
Executive  Order  11651  of  March  3, 1972,  as 
amended,  you  are  directed  to  prohibit, 
effective  on  June  23. 1995,  entry  into  the 
United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton  and  man-made  fiber  textile 
products  in  the  Categories  352/652,  produced 
or  manufactured  in  Costa  Rica  and  exported 
during  the  f»eriod  beginning  on  March  27, 
1995  and  extending  through  March  26,  1996, 
in  excess  of  14,423.178  dozen  '. 

Textile  products  in  Categories  352/652. 
which  have  been  expwrted  to  the  United 
States  prior  to  March  27, 1995  shall  not  be 
subject  to  this  directive. 

Textile  products  in  Categories  352/652 
which  have  been  released  from  the  custody 
of  the  U.S.  Customs  Service  under  the 
provisions  of  19  U.S.C.  1448(b)  or  1484(aKl) 
prior  to  the  effective  date  of  this  directive 
shall  not  be  denied  entry  under  this 
directive.    ~ 

Import  charges  will  be  provided  at  a  later 
date. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consiunption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(aMl). 

Sincerely, 

Rita  D.  Hayes. 

Chairman.  Committee  for  the  Implementation 

of  Textile  Agreements. 

IFR  Doc.  95-15333  Filed  6-22-95;  8:45  ami 

aCUNG  CODE  3S10-OA-F 


Establishment  of  an  Import  Limit  for 
Certain  Cotton  and  Man-Made  Fiber 
Textile  Products  Produced  or 
Manufactured  in  tt>e  Dominican 
Reput>lic 

)une  16. 1995. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 


<  The  limit  has  not  been  adjusted  to  account  for 
any  imports  exported  after  March  28. 1995. 


'  The  limit  has  not  been  adjusted  to  account  for 
any  imports  exported  after  March  26.  1995. 
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ACnONt^suing  a  directive  to  the 
Commissioner  of  Customs  establishing  a 
limit. 

EFFECTIVE  DATE:  June  23.  1995. 

FOR  FURTHER  INFORMATION  CONTACT:  Ross 
Arnold,  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce.  (202)  482- 
4212.  For  information  on  the  quota 
status  of  this  limit,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port  or  call 
(202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715.  For  information  on 
categories  on  which  consultations  have 
been  requested,  call  (202)  482-3740. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3.  1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854). 

A  notice  published  in  the  Federal 
Register  on  April  21, 1995  (60  FR 
19891)  announces  that  if  no  solution  is 
agreed  upon  in  consultations  between 
the  Governments  of  the  United  States 
and  the  Dominican  Republic  on 
Categories  352/652,  the  Committee  for 
the  Implementation  of  Textile 
Agreements  may  establish  a  limit  at  a 
level  of  not  less  than  16.442.148  dozen 
for  the  twelve-month  period  beginning 
on  March  27,  1995  and  extending 
through  March  26. 1996. 

Inasmuch  as  no  agreement  was 
reached  during  the  consultation  period 
on  a  mutually  satisfactory  solution,  the 
United  States  Government  has  decided 
to  control  imports  in  Categories  352/652 
for  the  period  beginning  on  March  27, 

1995  and  extending  through  March  26, 

1996  at  a  level  of  16,442,148  dozen. 

This  action  is  taken  in  accordance 
with  the  Uruguay  Round  Agreement  on 
Textiles  and  Clothing  and  the  Uruguay 
Round  Agreements  Act. 

The  United  States  remains  committed 
to  finding  a  solution  concerning 
Categories  352/652.  Should  such  a 
solution  be  reached  in  consultations 
with  the  Government  of  the  Dominican 
Republic,  further  notice  will  be 
published  in  the  Federal  Register. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 


Federal  Register  notice  59  FR  65531. 
published  on  December  20,  1994). 
Rita  D.  Hayes, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implanentation  of  Textile 
Agreements 

lune  16,  1995. 
Conunissioner  of  Customs. 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner:  Under  the  terms  of 
section  204  of  the  Agricultural  Act  of  1956, 
as  amended  (7  U.S.C.  1854).  Uruguay  Round 
Agreements  Act  and  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing;  and  in 
accordance  with  the  provisions  of  Executive 
Order  11651  of  March  3. 1972,  as  amended, 
you  are  directed  to  prohibit,  effective  on  )une 
23, 1995,  entry  into  the  United  States  for 
consumption  and  withdrawal  from 
warehouse  for  consumption  of  cotton  and 
man-made  Tiber  textile  products  in  the 
Categories  352/652,  produced  or 
manufactured  in  the  Dominican  Republic 
and  exjxjrted  during  the  f»eriod  beginning  on 
March  27, 1995  and  extending  through 
March  26, 1996,  in  excess  of  16,442.148 
dozen'. 

Textile  products  in  Categories  352/652 
which  have  been  exported  to  the  United 
States  prior  to  March  27, 1995  shall  not  be 
subject  to  this  directive. 

Textile  products  in  Categories  352/652 
which  have  been  released  from  the  custody 
of  the  U.S.  Customs  Service  under  the 
provisions  of  19  U.S.C.  1448(b)  or  1484(a)(1) 
prior  to  the  effective  date  of  this  directive 
shall  not  be  denied  entry  under  this 
directive. 

ImfKirt  charges  will  be  provided  at  a  later 
date. 

In  carrying  out  the  above  directions,  the 
Conunissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C  553(a)(1). 

Sincerely, 
Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
[FR  Doc.  95-15335  Filed  6-22-95;  8:45  am) 

BILUNQ  CODE  3S10-On-F 


Establishment  of  Import  Limits  for 
Certain  Cotton  and  Man-Made  Fiber 
Textile  Products  Produced  or 
Manufactured  in  El  Salvador 

June  16, 1995. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 


'  The  limit  has  not  been  adjusted  to  account  for 
any  imports  exported  after  March  26. 1995. 


ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing 
limits. 

EFFECTIVE  DATE:  June  23.  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Aldrich,  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715.  For  information  on 
categories  on  which  consultations  have 
been  requested,  call  (202)  482-3740. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3. 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854). 

A  notice  published  in  the  Federal 
Register  on  April  21, 1995  (60  FR 
19892)  announces  that  if  no  solution  is 
agreed  upon  in  consultations  between 
the  Governments  of  the  United  States 
and  El  Salvador  on  Categories  351/651 
and  352/652,  the  Committee  for  the 
Implementation  of  Textile  Agreements 
may  establish  a  limit  at  levels  of  not  less 
than  259,914  dozen  (Categories  351/651) 
and  3,687.034  dozen  (Categories  352/ 
652)  for  the  period  beginning  on  March 
27. 1995  and  extending  through  March 
26, 1996. 

Inasmuch  as  no  agreement  was 
reached  during  the  consultation  period 
on  a  mutually  satisfactory  solution  on 
Categories  351/651  and  352/652.  the 
United  States  Government  has  decided 
to  control  imports  in  these  categories  for 
the  period  beginning  on  March  27,  1995 
and  extending  through  March  26, 1996, 
at  levels  of  259,914  dozen  (Categories 
351/651)  and  3,687.034  dozen 
(Categories  352/652). 

This  action  is  taken  in  accordance 
with  the  Uruguay  Round  Agreement  on 
Textiles  and  Clothing  and  the  Uruguay 
Round  Agreements  Act. 

The  United  States  remains  committed 
to  finding  a  solution  concerning 
Categories  351/651  and  352/652.  Should 
such  a  solution  be  reached  in 
consultations  with  the  Government  of  El 
Salvador,  further  notice  will  be 
published  in  the  Federal  Register. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
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Federal  Register  notice  59  FR  65531, 
published  on  December  20, 1994). 
Rita  D.  HayM, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Ceauaittac  for  liie  taptowatatiaB  af  Textile 

Ajr00B0BtB 

June  16, 1995. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner:  Under  the  terms  of 
section  204  of  the  Agricultural  Act  of  1956, 
as  amended  (7  U.S.C  1854),  Uruguay  Round 
Agreements  Act  and  the  Uruguay  Round 
Agreement  on  Textiles  and  Gothing;  and  in 
accordance  with  the  provisions  of  Executive 
Order  11651  of  March  3, 1972.  as  amended, 
you  are  directed  to  prohibit,  effective  on  )une 
23, 1995,  entry  into  the  United  States  for 
consumption  and  withdrawal  from 
warehouse  for  consumption  of  cotton  and 
man-made  fiber  textile  products  in  the 
following  categories,  produced  or 
manufactured  in  El  Salvador  and  exported 
during  the  p>eriod  beginning  on  March  27, 
1995  and  extending  through  March  26, 1996, 
in  excess  of  the  following  levels  of  restraint: 


Category 

New  limit ' 

351/651  

352/652  

259,914  dozen. 
3,687,034  dozen. 

'  The  limits  have  not  t)een  adjusted  to  ac- 
count fof  any  imports  exported  after  March  26, 
1995. 

Textile  products  in  Categories  351/651  and 
352/652  which  have  been  exported  to  the 
United  States  prior  to  March  27, 1995  shall 
not  he  subject  to  the  limits  established  in  this 
directive. 

Textile  products  in  Categories  351/651  and 
352/652  which  have  been  released  from  the 
custody  of  the  U.S.  Customs  Service  under 
the  provisions  of  19  U.S.C.  1448(b)  or 
1484(a)(1)  prior  to  the  effective  date  of  this 
directive  shall  not  be  denied  entry  under  this 
directive. 

Import  charges  will  be  provided  at  a  later 
date. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
Rita  D.  Hayes. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

[FR  Doc.  95-15336  Filed  6-22-95;  8:45  am] 

* 
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Establishment  of  Import  Umits  for 
Certain  Cotton  and  Man  Made  Fiber 
Textile  Producta  Produced  or 
Manufactured  in  Honduraa 

)une  16, 1995. 

AQENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  establishing 

limits. 

EFFECTIVE  DATE:  June  23,  1995. 
FOR  FtiRTHER  INFORMATION  CONTACT: 
Jennifer  Aldrich.  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715.  For  information  on 
categories  on  which  consultations  have 
been  requested,  call  (202)  482-3740. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956.  as  amended  (7 
U.S.C.  1854). 

A  notice  published  in  the  Federal 
Register  on  April  21, 1995  (60  FR 
19893)  announces  that  if  no  solution  is 
agreed  upon  in  consultations  between 
the  Governments  of  the  United  States 
and  Honduras  on  Categories  351/651 
and  352/652,  the  Committee  for  the 
Implementation  of  Textile  Agreements 
may  establish  a  limit  at  levels  of  not  less 
than  157.990  dozen  (Categories  351/651) 
and  6.550,810  (Categories  352/652)  for 
the  twelve-month  period  beginning  on 
March  27. 1995  and  extending  through 
March  26. 1996. 

Inasmuch  as  no  agreement  was 
reached  during  the  consultation  period 
on  a  mutually  satisfactory'  solution,  the 
United  States  Government  has  decided 
to  control  imports  in  Categories  351/651 
and  352/652  for  the  period  beginning  on 
March  27. 1995  and  extending  through 
March  26.  1996  at  levels  of  157.990 
dozen  (Categories  351/651)  and 
6.550.810  dozen  (Categories  352/652). 

This  action  is  taken  in  accordance 
with  the  Uruguay  Round  Agreement  on 
Textiles  and  Clothing  and  the  Uruguay 
Round  Agreements  Act. 

The  United  States  remains  committed 
to  finding  a  solution  concerning 
Categories  351/651  and  352/652.  Should 
such  a  solution  be  reached  in 
consultations  with  the  Government  of 
Honduras,  further  notice  will  be 
published  in  the  Federal  Register. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 


numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  59  FR  65531. 
published  on  December  20. 1994). 
RilaD.  Hayw, 

Chairman,  Committee  for  the  Implemerttation 
of  Textile  Agreements. 

CMuuttee  for  the  iMptcMeiMabMi  af  Tcxtik 


June  16, 1995. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 
Dear  Commissioner  Under  the  terms  of 
section  204  of  the  Agricultural  Act  of  1956, 
as  amended  (7  U.S.C.  1854),  the  Uruguay 
Round  Agreements  Act  and  the  Uruguay 
Round  Agreement  on  Textiles  and  Clothing; 
and  in  accordance  with  the  provisions  of 
Executive  Order  11651  of  March  3, 1972,  as 
amended,  you  are  directed  to  prohibit, 
effective  on  June  23, 1995.  entry  into  the 
United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton  and  man-made  fitter  textile 
products  in  the  following  categories, 
produced  or  manufactured  in  Honduras  and 
exported  during  the  period  beginning  on 
March  27, 1995  and  extending  through 
March  26. 1996.  in  excess  of  the  following 
limits: 


Category 

New  limit  ^ 

351/651   

352/652  

157,990  dozen. 
6,550,810  dozen. 

'  The  limits  have  not  tjeen  adjusted  to  ac- 
count for  any  imports  exported  after  March  26. 
1995. 

Textile  products  in  Categories  351/651  and 
352/652  which  have  been  exported  to  the 
United  States  prior  to  March  27.  1995  shall 
not  be  subject  to  this  directive. 

Textile  products  in  Categories  351/651  and 
3.S2/6S2  which  have  been  released  hx)m  the 
custody  of  the  U.S.  Customs  Service  under 
the  provisions  of  19  U.S.C.  1448(b)  or 
1484(a)(1)  prior  to  the  effective  date  of  this 
directive  shall  not  he  denied  entry  under  this 
directive. 

Imp>ort  charges  will  be  provided  at  a  later 
date. 

'  In  carrying  out  the  atxive  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
Rita  D.  Hayes, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

(FR  Doc.  95-15330  Filed  6-22-95;  8:45  am) 
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Establishment  of  an  Import  Limit  for 
Certain  Cotton  and  Man-Made  Fiber 
Textile  Products  Produced  or 
Manufactured  in  Thailand 

June  16.  1995. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  establishing  a 

limit. 

EFFECTIVE  DATE:  June  26,  1995. 
FOR  FURTHER  INFORMATION  CONTACT:  RoSS 
Arnold,  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
status  of  this  limit,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port  or  call 
(202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715.  For  information  on 
categories  on  which  consultations  have 
been  requested,  call  (202)  482-3740. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3. 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

A  notice  published  in  the  Federal 
Register  on  April  21, 1995  (60  FR 
19891)  announces  that  if  no  solution  is 
agreed  upon  in  consultations  between 
the  Governments  of  the  United  States 
and  Thailand  on  Categories  352/652,  the 
Committee  for  the  Implementation  of 
Textile  Agreements  may  establish  a 
limit  at  a  level  of  not  less  than  1,586,005 
dozen  for  the  twelve-month  period 
beginning  on  March  29, 1995  and 
extending  through  March  28,  1996. 

Inasmuch  as  no  agreement  was 
reached  during  the  consultation  period 
on  a  mutually  satisfactory  solution,  the 
United  States  Government  has  decided 
to  control  imports  in  Categories  352/652 
for  the  prorated  period  beginning  on 
March  29,  1995  and  extending  through 
December  31, 1995  at  a  level  of 
1,207,971  dozen.  Categories  352/652 
shall  remain  subject  to  the  Group  II 
limit  and  shall  be  charged  at  a  rate  of 
9.4  square  meters  equivalent  per  dozen. 

This  action  is  taken  in  accordance 
with  the  Uruguay  Round  Agreement  on 
Textiles  and  Clothing  and  tJie  Uruguay 
Round  Agreements  Act. 

The  United  States  remains  committed 
to  finding  a  solution  concerning 
Categories  352/652.  Should  such  a 
solution  be  reached  in  consultations 
with  the  Government  of  Thailand, 
further  notice  will  be  published  in  the 
Federal  Register. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 


numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  59  FR  65531, 
published  on  December  20, 1994). 
Edwin  Maddrey  m. 
Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

June  16,  1995. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 
Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  March  30, 1995,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile  products, 
produced  or  manufactured  in  Thailand  and 
exported  during  the  twelve-month  period 
which  began  on  January  1,  1995  and  extends 
through  December  31, 1995. 

Effective  on  June  26,  1995,  you  are 
directed,  pursuant  to  the  Uruguay  Round 
Agreements  Act  and  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing,  to 
establish  a  limit  at  1,207,971  dozen '  for 
textile  products  in  Categories  352/652. 
produced  or  manufactured  in  Thailand  and 
exported  during  the  period  beginning  on 
March  29, 1995  and  extending  through 
December  31,  1995. 

Textile  products  in  Categories  352/652 
shall  remain  subject  to  the  Group  11  limit 
established  in  the  directive  dated  March  30, 
1995  for  the  period  January  1, 1995  through 
December  31, 1995.  The  conversion  factor  for 
converting  merged  Categories  352/652  to 
square  meters  equivalent  is  9.4. 

Textile  products  in  Categories  352  and  652 
which  have  been  exported  to  the  United 
States  prior  to  March  29. 1995  shall  not  be 
subject  to  the  limit  established  in  this 
directive.. 

Import  charges  will  be  provided  at  a  later 
date. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Conamonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely. 
Edwin  Maddrey  III, 
Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 
[FR  Doc.  95-15329  Filed  6-22-95;  8:45  am) 
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<  The  limit  has  not  been  adjusted  to  account  for 
any  imports  exported  after  March  28,  1995. 


Establishment  of  an  Import  Limit  for 
Certain  Cotton  and  Man-Made  Fiber 
Textile  Products  Produced  or 
Manufactured  in  Turkey 

)une  16, 1995. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  establishing  a 

limit. 

EFFECTIVE  DATE:  June  23.  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Anne  Novak,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  this  limit,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715.  For  information  on 
categories  on  which  consultations  have 
been  requested,  call  (202)  482-3740. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

A  notice  published  in  the  Federal 
Register  on  April  21,  1995  (60  FR 
19891)  announces  that  if  no  solution  is 
agreed  upon  in  consultations  between 
the  Governments  of  the  United  States 
and  Turkey  on  Categories  352/652,  the 
Committee  for  the  Implementation  of 
Textile  Agreements  may  establish  a 
limit  at  a  level  of  not  less  than  1,291,118 
dozen  for  the  twelve-month  period 
beginning  on  March  28, 1995  and 
extending  through  March  27, 1996. 

Inasmuch  as  no  agreement  was 
reached  during  the  consultation  period 
on  a  mutually  satisfactory  solution,  the 
United  States  Government  has  decided 
to  control  imports  in  Categories  352/652 
for  the  period  beginning  on  March  28, 

1995  and  extending  through  March  27, 

1996  at  a  level  of  1,291,118  dozen. 
This  action  is  taken  in  accordance 

with  the  Uruguay  Round  Agreement  on 
Textiles  and  Clothing  and  the  Uruguay 
Round  Agreements  Act. 

The  United  States  remains  committed 
to  findiqg  a  solution  concerning 
Categories  352/652.  Should  such  a 
solution  be  reached  in  consultations 
with  the  Government  of  Turkey,  further 
notice  will  be  published  in  the  Federal 
Register. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
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Schedule  of  the  United  States  (see 
Federal  Register  notice  59  FR  65531, 
published  on  December  20, 1994). 
Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 

Agreements 
June  16. 1995. 
Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington.  DC 
20229. 

Dear  Commissioner  Under  the  terms  of 
section  204  of  the  Agricultural  Act  of  1956, 
as  amended  (7  U.S.C.  1854).  the  Uruguay 
Round  Agreements  Act  and  the  Uruguay 
Round  Agreement  on  Textiles  and  Clothing; 
and  in  accordance  with  the  provisions  of 
Executive  Order  11651  of  March  3, 1972,  as 
amended,  you  are  directed  to  prohibit, 
effective  on  June  23, 1995,  entry  into  the 
United  States  for  consumption  and 
withdrawal  from  warehouse  for  Consumption 
of  cotton  and  man-made  fiber  textile 
products  in  the  Categories  352/652,  produced 
or  manufactured  in  Turkey  and  exported 
during  the  period  beginning  on  March  28, 
1995  and  extending  through  March  27,  1996, 
in  excess  of  1,291,118  dozen'. 

Textile  products  in  Categories  352/652, 
which  have  been  exported  to  the  United 
States  prior  to  March  28. 1995  shall  not  be 
subject  to  this  directive. 

Textile  products  in  Categories  352/652 
which  have  been  released  from  the  custody 
of  the  U.S.  Customs  Service  under  the 
provisions  of  19  U.S.C.  1448(b)  or  1484(a)(1) 
prior  to  the  effective  date  of  this  directive 
shall  not  be  denied  entry  under  this 
directive. 

Import  charges  will  be  provided  at  a  later 
date. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely. 
Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
|FR  Doc.  95-15331  Filed  6-22-95;  8:45  am) 
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Request  for  Public  Comments  on 
Bilateral  Textile  Consultations  on 
Women's  and  Girls'  Wool  Suits 

June  19,  1995. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Notice. 


<  The  limit  has  not  been  adjusted  to  account  for 
any  imports  exported  after  March  27.  1995. 


FOR  FURTHER  INFORMATION  CONTACT: 
Anne  Novak  (Colombia)  and  Janet 
Heinzen  (the  Philippines),  International 
Trade  Specialists,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on 
categories  for  which  consultations  have 
been  requested,  call  (202)  482-3740. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

Under  the  terms  of  Article  6  of  the 
Uruguay  Round  Agreement  on  Textiles 
and  Clothing  (ATC)  and  the  Uruguay 
Round  Agreements  Act,  the  Government 
of  the  United  States  requested 
consultations  with  the  Governments  of 
Colombia  and  the  Philippines  with 
respect  to  women's  and  girls'  wool  suits 
in  Category  444. 

The  purpose  of  this  notice  is  to  advise 
the  public  that,  if  no  solution  is  agreed 
upon  in  consultations  with  the 
Governments  of  Colombia  and  the 
Philippines,  the  Committee  for  the 
Implementation  of  Textile  Agreements 
may  later  establish  a  limit  for  the  entry 
and  withdrawal  from  warehouse  for 
consumption  of  wool  textile  products  in 
Category  444,  produced  or 
manufactured  in  Colombia  and  the 
Philippines  and  exported  during  the 
twelve-month  period  beginning  on  May 
31,  1995  and  extending  through  May  30, 
1996,  at  levels  of  not  less  than  132,420 
numbers  (Colombia)  and  74,874 
numbers  (the  Philippines). 

A  statement  of  serious  damage 
concerning  Category  444  follows  this 
notice. 

Anyone  wishing  to  comment  or 
provide  data  or  information  regarding 
the  treatment  of  Category  444,  or  to 
comment  on  domestic  production  or 
availability  of  products  included  in 
Category  444,  is  invited  to  submit  10 
copies  of  such  comments  or  information 
to  Rita  D.  Hayes,  Chairman,  Committee 
for  the  Implementation  of  Textile 
Agreements,  U.S.  Department  of 
Commerce,  Washington,  DC  20230; 
ATTN:  Helen  L.  LeGrande.  The 
comments  received  will  be  considered 
in  the  context  of  the  consultations  with 
the  Governments  of  Colombia  and  the 
Philippines. 

Because  the  exact  timing  of  the 
consultations  is  not  yet  certain, 
comments  should  be  submitted 
promptly.  Comments  or  information 
submitted  in  response  to  this  notice  will 
be  available  for  public  inspection  in  the 
Office  of  Textiles  and  Apparel,  room 
H3100,  U.S.  Department  of  Commerce, 
14th  and  Constitution  Avenue,  NW., 
Washington,  DC. 


Further  comments  may  be  invited 
regarding  particular  comments  or 
information  received  fit)m  the  public 
which  the  Committee  for  the 
Implementation  of  Textile  Agreements 
considers  appropriate  for  further 
consideration. 

The  solicitation  of  comments 
regarding  any  aspect  of  the  agreement  or 
the  implementation  thereof  is  not  a 
waiver  in  any  respect  of  the  exemption 
contained  in  5  U.S.C.  553(a)(1)  relating 
to  matters  which  constitute  "a  foreign 
affairs  function  of  the  United  States." 

The  United  States  remains  committed 
to  finding  a  solution  concerning 
Category  444.  Should  such  a  solution  be 
reached  in  consultations  with  the 
Governments  of  Colombia  and  the 
Philippines  further  notice  will  be 
published  in  the  Federal  Register. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  59  FR  65531, 
published  on  December  20, 1994). 
D.  Michael  Hutchinson, 
Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 

Statement  of  Serious  Damage 

Women's  and  Girls'  Wool  Suits — Category 

444 

May  1995 

"The  sharp  and  substantial  increase  in 
imports  of  women's  and  girls'  wool 
suits.  Category  444,  is  causing  serious 
damage  to  the  U.S.  industry  producing 
women's  and  girls'  wool  suits. 

Category  444  imports  increased  to 
1,125,392  units  in  the  year  ending 
February  1995,  7  percent  above  the  year 
ending  February  1994  level,  and  19 
percent  above  the  level  imported  in 
calendar  year  1992. 

Serious  damage  to  the  domestic 
industry  resulting  from  the  sharp  and 
substantial  increase  in  imports  of 
women's  and  girls'  wool  suits  is 
attributed  to  Colombia  and  Philippines. 
The  combination  of  high  import  levels, 
surging  imports,  and  low  priced  goods 
from  these  countries  have  resulted  in 
loss  of  domestic  output,  market  share, 
employment,  man-hours  worked,  and 
total  annual  wages. 

Total  imports  from  these  two 
countries  increased  from  186,271  units 
in  the  year  ending  February  1994  to 
207,294  units  in  the  twelve  months 
ending  in  February  1995,  a  sharp  and 
substantial  increase  of  11  percent. 
Together  their  year  ending  February 
1995  imports  were  18.5  percent  of  total 
Category  444  imports  into  the  U.S 
during  the  year  ending  February  1995, 


32658 


Federal  Register  /  Vol.  60.  No.  121  /  Friday.  June  23.  1995  /  Notices 


and  were  3.6  percent  of  total  U.S. 
production  of  women's  and  girls*  wool 
suits  in  1994. 
|FR  Doc.95-15386  Filed  6-22-95;  8:45  am] 

BJLUNG  CODE  UIO-OR-F 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  List;  Additions 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled 

ACTION:  Additions  to  the  procurement 

list. 

summary:  This  action  adds  to  the 
Procurement  List  services  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 
EFFECTIVE  DATE:  July  24,  1995. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3.  Suite  403, 
1735  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman,  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  On 
October  14, 1994,  February  10,  April  28, 
and  May  5, 1995,  the  Committee  for 
Purchase  From  People  Who  Are  Blind 
or  Severely  Disabled  published  notices 
(59  F.R.  52145,  60  F.R.  7944,  20971. 
22372)  of  proposed  additions  to  the 
Procurement  List.  After  consideration  of 
the  material  presented  to  it  concerning 
capability  of  qualified  nonprofit 
agencies  to  provide  the  services,  fair 
market  price,  and  impact  of  the 
additions  on  the  current  or  most  recent 
contractors,  the  Committee  has 
determined  that  the  services  listed 
below  are  suitable  for  procurement  by 
the  Federal  Government  under  41  U.S.C. 
46-48C  and  41  CFR  51-2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  wiU  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
services  to  the  Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
services  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 


the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  services  proposed 
for  addition  to  the  Procurement  List. 

Accordingly,  the  following  services 
are  hereby  added  to  the  Procurement 
List: 

Administrative  Services,  Department  of 

Veterans  Affairs  Medical  Center.  1500  East 

Woodrow  Wilson  Drive,  Jackson, 

Mississippi 
Commissary  Shelf  Stocking,  Custodial  and 

Warehousing,  Naval  Station  Everett. 

Smoky  Point  Commissary,  Marysville, 

Washington 
Dispatcher,  Department  of  Veterans  Affairs 

Medical  Center,  7305  N.  Military  Trail, 

West  Palm  Beach,  Florida 
Facilities  Services  Support,  Missoula  Fire 

Technology  Center,  (excluding 

International  Fire  Sciences  Laboratory), 

Highway  10,  Missoula,  Montana 
Grounds  Maintenance.  Department  of  the 

Army,  Television  and  Audio  Support 

Activities,  Mather  Air  Force  Base, 

California 
Janitorial/Custodial,  Eisenhower  Hall.  Fort 

Leavenworth,  Kansas 
Janitorial/Custodial.  Department  of  Veterans 

Affairs  Medical  Center,  Omaha,  Nebraska 
Operation  of  Postal  Service  Center, 

Department  of  the  Air  Force,  Hurlburt 

Field.  Florida 
Recycling  Service.  Department  of  Veterans 

Affairs  Medical  Center.  1500  East 

Woodrow  Wilson  Drive.  Jackson, 

Mississippi 
Scrap  Breakdown,  Defense  Reutilization  and 

Marketing  Office,  Kelly  Air  Iforce  Base. 

Texas. 

This  action  does  not  affect  current 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options 
exercised  under  those  contracts. 
Beverly  L.  Milkman, 
Executive  Director. 
[FR  Doc.  95-15449  Filed  6-22-95:  8:45  ami 

BILLINO  COOE  BS20-33-P 


Procurement  List;  Proposed  Additions 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Proposed  additions  to 

procurement  list. 

SUMMARY:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
commodities  and  a  service  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 
COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  July  24.  1995. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403, 
1735  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3461. 


FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman,  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)(2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  commodities  and  service 
listed  below  from  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities.and  service  to  the 
Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  commodities  and 
service. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  service  to  the 
Government. 

4.  There  are  no  knov«i  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities  and 
service  proposed  for  addition  to  the 
Procurement  List. 

Comments  on  this  certification  are 
invited.  Commenters  should  identify  the 
statement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information.  The  following  commodities 
and  service  have  been  proposed  for 
addition  to  Procurement  List  for 
production  by  the  nonprofit  agencies 
listed: 

Commodities 

Dog  Repellent 

6840-01-000-9316 

NPA:  Lighthouse  for  the  Blind,  St. 

Louis,  Missouri  at  its  facility  in 

Berkeley,  Missouri 
Cleaning  Compound,  Aircraft  Surface 
6850-00-005-5305 
NPA:  Lighthouse  for  the  Blind,  St. 

Louis,  Missouri  at  its  facility  in 

Berkeley,  Missouri 
Organizer,  Day  Planner,  Travel  Size 
7530-00-D16-0057  (Burgundy) 
(Requirements  for  the  Defense  Supply 

Service,  Washington,  DC) 
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NPA:  Easter  Seal  Society  of  Western 
Pennsylvania,  Pittsburgh,  Pennsylvania 

Service 

Grounds  Maintenance 

Presidio  of  San  Francisco  Commissary 

San  Francisco,  California 

NPA:  Rubicon  Programs,  Inc. 

Richmond,  California 
Beverly  L.  Milkman, 
Executive  Director. 
IFR  Doc.  95-15450  Filed  6-22-95;  8:45  am] 

B4LUNG  CODE  6820-33-P 


Procurement  List;  Proposed  Additions 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Proposed  additions  to 

procurement  list. 

SUMMARY:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
commodities  and  services  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 
COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE: July  24, 1995. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403, 
1735  Jefferson  Davis  Highway, 
Arlington.  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)  (2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  commodities  and  services 
listed  below  from  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 

I  certify  that  the  following  action  v«ll 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  resuh  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  and  services  to  the 
Government. 

2.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  services  to  the 
Government. 


3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodity  and 
services  proposed  for  addition  to  the 
Procurement  List. 

Comments  on  this  certification  are 
invited.  Commenters  should  identify  the 
statement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information. 

The  following  commodities  and 
services  have  been  proposed  for 
addition  to  Procurement  List  for 
production  by  the  nonprofit  agencies 
listed: 

Commodities 

Undershirt,  Man's,  Brown 

8420-01-112-1476 

8420-01-112-1477 

NPA:  Mississippi  Industries  for  the  Blind, 

Jackson.  Mississippi 
BESB  IndusU-ies. 
West  Hartford,  Connecticut 

Services 

Food  Service  Attendant 

Naval  Air  Station 

Cecil  Field,  Florida, 

NPA:  Goodwill  Industries  of  Central  Florida, 

Orlando,  Florida 
Janitorial/Grounds  Maintenance 
Bureau  of  Engraving  and  Printing 
Fort  Worth,  Texas 
NPA:  Development  Resources,  Inc.,  San 

Antonio,  Texas 
Beverly  L.  Milkman, 
Executive  Director. 
IFR  Doc.  95-15451  Filed  6-22-95;  8:45  am] 

WLUNG  CODE  M20-33-P 


CORPORATION  FOR  NATIONAL  AND 
COMMUNITY  SERVICE 

Availability  of  Educational  Awards  to 
Governor-sponsored  National  and 
Community  Service  Programs 

AGENCY:  Corporation  for  National  and 
Community  Service. 
ACTION:  Notice  of  availability  of 
educational  awards. 

SUMMARY:  The  Corporation  for  National 
Service  (the  Corporation)  announces  the 
availability  of  up  to  1,500  educational 
awards  from  the  National  Service  Trust, 
for  national  and  community  service 
programs  sponsored  by  Governors.  The 
Corporation  will  only  provide  these 
educational  awards  to  programs  that  can 
support  participant  and  programs  costs 
through  sources  other  than  the 
Corporation;  that  meet  AmeriCorps 
program  requirements;  and  that  are 
judged  to  be  high  quality  according  to 
Corporation  criteria,  as  set  forth  in  the 
application  materials.  Educational 


awards-only  programs  will  not  count 
against  a  State's  maximum  number  of 
allowable  competitive  programs. 
DATES:  Applications  may  be  obtained  on 
or  after  July  7, 1995.  Applications  will 
be  evaluated,  and  decisions  made,  on  a 
rolling  basis  in  the  order  in  which  they 
are  received.  The  number  of 
applications  approved  is  subject  to  the 
availability  of  funds. 
ADDRESSES:  Applications  may  be 
obtained  from  and  must  be  submitted  to 
the  Corporation  at  the  following 
address:  Corporation  for  National 
Service,  1201  New  York  Avenue  NW., 
Washington,  D.C.  20525.  This  notice 
may  be  requested  in  an  alternative 
format  for  the  visually  impaired. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  and  to  obtain 
applications,  contact  the  Corporation  for 
National  Service  at  (202)  606-5000,  ext. 
474. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Corporation  is  a  federal 
government  corporation  that  engages 
Americans  of  all  ages  and  backgrounds 
in  community-based  service.  This 
service  addresses  the  nation's 
educational,  public  safety,  human,  and 
environmental  needs  to  achieve  direct 
and  demonstrable  results.  In  doing  so. 
the  Corporation  fosters  civic 
responsibility,  strengthens  the  ties  that 
bind  us  together  as  a  people,  and 
provides  educational  opportunity  for 
those  who  make  a  substantial 
commitment  to  service. 

Pursuant  to  the  National  and 
Community  Service  Act  of  1990,  as 
amended,  42  U.S.C.  12501,  et  seq.  (the 
Act),  the  Corporation  may  "support 
innovative  and  model  programs, 
including  *   *   •  programs  sponsored  by 
governors."  42  U.S.C.  12653(b)(5).  In 
addition,  an  individual  can  receive  an 
educational  award  from  the  National 
Service  Trust  if,  among  other  things,  the 
individual  "successfully  completes  the 
required  term  of  service  *   *   *  in  an 
approved  national  service  position."  42 
U.S.C.  12602.  The  Act  defines  an 
approved  national  service  position  to 
include  six  specific  service  positions 
and  "such  other  national  service 
positions  as  the  Corporation  considers 
to  be  appropriate."  42  U.S.C.  12573. 

Because  tne  Corporation's  statutory 
authority  for  sponsoring  these 
"innovative  and  model"  programs  is 
found  in  Subtitle  H  of  the  Act,  rather 
than  Subtitle  C,  some  of  the  AmeriCorps 
program  requirements  found  in  Subtitle 
C  may  not  necessarily  apply  to  these 
programs.  However,  the  Corporation  has 
determined  that  to  maintain  the 
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integrity  of  the  AmeriCorps  national 
service  network,  these  Governor- 
sponsored  programs  should  in  fact  be  as 
similar  as  possible  to  traditional 
AmeriCorps  programs.  Accordingly,  the 
following  AmeriCorps  program 
requirements  (which  are  discussed  in 
greater  detail  in  the  application)  will 
apply  to  these  programs.  Other  program, 
grant,  and  administrative  requirements 
will  be  set  forth  in  the  application 
materials. 

Program  Eligibility  and  Design 

The  Corporation  will  accept 
applications  from  a  state  Governor 
proposing  to  sponsor  a  national  service 
program  in  his  or  her  state  that 
addresses  the  unmet  education,  public 
safety,  human,  or  environmental  needs 
in  the  community  served,  and  provides 
a  direct  and  demonstrable  benefit  that  is 
valued  by  the  community.  The 
Corporation  is  looking  for  high-quality 
programs  that  (1)  are  "getting  things 
done"  in  communities,  (2)  strengthen 
communities,  and  (3)  develop 
participants.  For  this  educational 
awards-only  initiative,  the  Corporation 
seeks  to  support  programs  that  are 
innovative  and  that  can  support  all 
program  and  participant  costs  (other 
than  educational  awards)  through 
sources  other  than  the  Corporation. 

By  "getting  things  done",  programs 
will  help  their  communities  meet 
education,  public  sa/'  tv,  human  or 
environmental  needs  through  direct  and 
demonstrable  service.  Programs  must  be 
large  enough  to  achieve  a  demonstrable 
impact  on  the  community  served. 
Accordingly,  the  Corporation 
encourages  programs  to  enroll  at  least 
20  full-time  participants,  regardless  of 
whether  they  are  placed  individually  or 
in  teams. 

To  strengthen  communities,  programs 
should  engage  a  full  range  of  local 
partners  to  build  a  self-sustaining 
commitment  to  service.  To  this  end, 
service  projects  should  be  designed, 
implemented,  and  evaluated  with 
extensive  and  broad-based  local  input, 
such  as  consultation  with 
representatives  of  the  community 
served;  appropriate  community-based 
agencies;  foimdations;  businesses;  local 
labor  organizations  representing 
employees  of  service  sponsors;  and  local 
government. 

To  develop  participants,  programs 
should  provide  appropriate  training, 
education,  supervision,  and  support, 
and  emphasize  the  ethic  and  skills 
needed  for  productive,  active 
citizenship. 

To  help  promote  a  national  identity 
for  all  AmeriCorps  programs  and 
Members,  programs  must  agree  to 


identify  the  program  and  its  Members  as 
part  of  the  Corporation's  larger  national 
effort  and  to  participate  in  activities 
designed  to  promote  national  identity. 
The  Corporation  intends  to  monitor 
programs  supported  through  this 
program  to  the  same  extent  that  it 
oversees  its  other  programs.  Programs 
will  be  required  to  cooperate  with  the 
Corporation  and  its  evaluators  in  all  its 
monitoring  and  evaluation  efforts. 

Participant  Recruitment,  Development 
and  Benefits 

Programs  must  select  their 
participants  in  a  non-partisan,  non- 
political,  and  non-discriminatory 
manner.  Programs  are  encouraged  to 
recruit  participants  who  possess 
leadership  potential  and  a  commitment 
to  the  goals  of  national  service, 
regardless  of  the  participant's 
educational  level,  work  experience,  or 
economic  background.  In  recruiting  and 
placing  their  participants,  programs 
must  not  displace  any  employee  or 
position,  or  otherwise  violate  the 
nondisplacement  provisions  of  the 
Corporation's  regulations,  which  are 
published  at  45  CFR  2540.100(f).  In 
addition,  programs  should  strive  to 
build  strong  communities  by  engaging 
diverse  participants  and  staff  in  service 
activities  and  encouraging  mutual 
understanding  and  cooperation. 
Programs  must  actively  seek  to  include 
participants  and  staff  from  the 
communities  in  which  projects  are 
conducted,  as  well  as  individuals  of 
different  races  and  ethnicities, 
education  levels,  socioeconomic 
backgrounds,  both  men  and  women,  and 
individuals  with  physical  and  cognitive 
disabilities. 

Programs  must  provide  participants 
with  the  training,  skills,  and  knowledge 
necessary  to  perform  the  tasks  required 
in  their  respective  projects.  In  addition, 
programs  must  provide  support  services 
that  help  participants:  (1)  who  are 
completing  a  term  of  service  to  make  the 
transition  to  other  educational  and 
career  opportunities;  and  (2)  who  have 
not  completed  their  secondary 
education  to  earn  the  equivalent  of  a 
high  school  diploma. 

Programs  must  provide  full-time 
participants  with  a  living  allowance  of 
between  $7,945  and  $15,890  per  year. 
Programs  are  not  required  to  provide  a 
living  allowance  to  part-time 
participants,  but  if  they  choose  to  do  so, 
then  the  living  allowance  should  be 
prorated  according  to  the  number  of 
hours  of  service  per  year.  Programs  that 
were  in  existence  prior  to  the  signing 
into  law  of  the  National  and  Community 
Service  Trust  Act  of  1993  (September 
21, 1993)  are  not  required  to  provide  a 


living  allowance  to  their  participants. 
Such  programs  that  choose  to  offer  a 
living  allowance,  however,  are  exempt 
from  the  minimum  requirement  but  not 
from  the  maximum  requirement  (for 
example,  they  may  offer  a  living 
allowance  of  between  $0  and  $15,890). 

Programs  must  provide  each  full-time 
participant  with  basic  health  care 
coverage  if  he  or  she  is  not  otherwise 
covered  by  a  health  care  policy  that 
provides  certain  minimum  benefits  at 
the  time  he  or  she  is  accepted  into  the 
program.  Finally,  programs  must 
provide  reasonable  accommodation, 
including  auxiliary  aids  and  services 
based  on  the  individualized  need  of  a 
participant  who  is  a  qualified  individual 
with  a  disability^ 

Eligibility  for  the  Educational  Award 

Participants  who  successfully 
complete  full-time  or  part-time  terms  of 
service  are  eligible  for  educational 
awards  for  each  of  up  to  two  terms  of 
service.  Full-time  participants  must 
serve  at  least  1700  hours  during  a  period 
of  not  less  than  9  months  and  not  more 
than  a  year.  Part-time  participants  must 
serve  at  least  900  hours  during  a  period 
of  not  more  than  two  years,  except  if  the 
part-time  participant  is  enrolled  in  an 
institution  of  higher  education  while 
performing  some  or  all  of  the  service, 
then  the  individual  must  perform  at 
least  900  hours  of  service  during  a 
period  of  not  more  than  three  years. 
Full-time  educational  awards  are  $4725 
and  part-time  educational  awards  are 
$2362.50. 

Prohibited  Service 

Prohibited  activities  may  not  be 
performed  by  participants  in  the  course 
of  their  duties,  at  the  request  of  program 
staff,  or  in  a  manner  that  would 
associate  the  activities  with  the  national 
service  program  or  the  Corporation. 
These  activities  include: 

(1)  any  effort  to  influence  legislation, 
as  prohibited  under  section  501(c)  of  the 
Internal  Revenue  Code  of  1986  (26 
U.S.C.  501); 

(2)  organizing  protests,  petitions, 
boycotts,  or  strikes; 

(3)  assisting,  promoting,  or  deterring 
union  organizing; 

(4)  impairing  existing  contracts  for 
services  or  collective  bargaining 
agreements; 

(5)  engaging  in  partisan  political 
activities,  or  other  activities  designed  to 
influence  the  outcome  of  an  election  to 
any  public  office; 

(6)  engaging  in  religious  instruction, 
conducting  worship  services,  providing 
instruction  as  part  of  a  program  that 
includes  mandatory  religious 
educational  or  worship,  constructing  or 


operating  facilities  primarily  or 
inherently  devoted  to  religious 
instruction  or  worship,  or  engaging  in 
any  form  of  religious  proselytization; 
and 

(7)  providing  a  direct  benefit  to  (a)  a 
business  organized  for  profit,  (b)  a  labor 
union,  (c)  a  partisan  political 
organization,  (d)  a  nonprofit 
organization  that  fails  to  comply  with 
the  restrictions  contained  in  section 
501(c)  of  the  Internal  Revenue  Code  of 
1986,  or  (e)  an  organization  engaged  in 
the  religious  activities  described  in 
paragraph  (6)  above,  unless  Corporation 
assistance  is  not  used  to  support  those 
religious  activities. 

Eligible  Applicants 

Governors  may  apply  on  behalf  of  the 
following  eligible  entities:  non-profit 
organizations,  states,  subdivisions  of 
states,  institutions  of  higher  education. 
Governors  are  strongly  encouraged  to 
consult  with  and  utilize  the  assistance 
of  their  State  Commissions  (or 
Alternative  Administrative  Entities.) 

Extent  and  Duration  of  Program  Is 
Subiect  to  the  Availability  of  Funds 

The  number  of  educational  awards 
provided  to  approved  programs  and  the 
duration  of  the  Governor-sponsored 
national  service  programs  are  subject  to 
the  availability  of  appropriated  funds. 

Dated:  June  20,  1995. 
Terry  Russell, 

General  Counsel,  Corporation  for  National 
Service. 

IFR  Doc.  95-15461  Filed  6-22-95;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Defense  Science  Board  Task  Force  on 
Joint  Technology  Issues 

action:  Change  in  date  of  advisory 
committee  meeting  notice. 

SUMMARY:  The  meeting  of  the  Defense 
Science  Board  Task  Force  on  Joint 
Technology  Issues  scheduled  for  May  30 
and  June  29,  1995,  as  published  in  the 
Federal  Register  (Vol.  60,  No.  96,  Page 
26722,  Thursday,  May  18, 1995,  FR  Doc. 
95-12243)  will  be  held  on  June  26  and 
July  14, 1995.  In  all  bther  respects  the 
original  notice  remains  unchanged. 

Dated:  June  19, 1995. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Uaison 

Officer,  Department  of  Defense. 

IFR  Doc.  95-15353  Filed  6-22-95;  8:45  am) 
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Defense  Science  Board  1995  Summer 
Study  Task  Force  on  Technology 
Investments  for  21st  Century  Military 
Superiority,  Industrial  Base  Team 

ACTION:  Notice  of  advisory  committee 
meetings. 

SUMMARY:  The  Defense  Science  Board 
1995  Summer  Study  Task  Force  on 
Technology  Investments  for  21st 
Century  Military  Superiority,  Industrial 
Base  Team  will  meet  in  closed  session 
on  July  20-21,  1995  at  Science 
Applications  International  Corporation, 
McLean,  Virginia. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  through  the  Under  Secretary  of 
Defense  (Acquisition  and  Technology) 
on  research,  scientific,  technical,  and 
manufacturing  matters  as  they  affect  the 
perceived  needs  of  the  Department  of 
Defense.  At  this  meeting  the  Task  Force 
will  focus  on  those  R&D  investments 
that  must  be  made  now  so  as  to  assure 
a  technology  base  in  the  year  2000 
capable  of  providing  U.S.  military 
superiority  in  the  21st  century. 

In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
Pub.  L.  92-463,  as  amended  (5  U.S.C. 
App.  II.  (1988)).  it  has  been  determined 
that  this  DSB  Task  Force  meeting, 
concerns  matters  listed  in  5  U.S.C. 
552b(c)(4)  (1988),  and  that  accordingly 
this  meeting  will  be  closed  to  the 
public. 

Dated:  June  19,  1995. 
LM.  Bynum, 

OSD  Federal  Register  Uaison  Officer, 

Department  of  Defense. 

(FR  Doc.  95-15354  Filed  6-22-95;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Extension  of  the  Pul>Mc  Comment 
Period  for  the  Draft  Environn>ental 
Impact  Statement  on  a  Proposed 
Nuclear  Weapons  Nonproliferation 
PoHcy  Concerning  Foreign  Research 
Reactor  Spent  Nuclear  Fuel 

AGENCY:  Department  of  Energy. 
ACTION:  Extension  of  the  public 
comment  period. 

SUMMARY:  The  Department  of  Energy  is 
extending  the  public  comment  period 
through  July  20,  1995,  for  the  draft 
Environmental  Impact  Statement  (EIS) 
on  a  Proposed  Nuclear  Weapons 
Nonproliferation  Policy  Concerning 
Foreign  Research  Reactor  Spent  Nuclear 
Fuel.  All  comments  received  by  that 
date  will  be  considered  by  the 
Department  in  the  preparation  of  the 


final  EIS.  Comments  received  after  the 
close  of  the  comment  period  will  be 
considered  to  the  extent  practicable. 
The  Department  had  earlier  announced 
(60  FR  19899,  April  21, 1995)  that  the 
comment  period  would  end  on  June  20, 
1995.  Comments  can  be  mailed  to  Mr. 
Charles  Head,  Office  of  Spent  Fuel 
Management,  EM-37,  U.S.  Department 
of  Energy,  1000  Independence  Avenue 
SW,  Washington,  D.C.  20585-0001.  For 
more  information  on  the  draft  EIS  please 
call  1-800-736-3282. 

Issued  in  Washington,  D.C  on  June  20, 
1995. 

Mark  W.  Frei, 

A(:ting  Special  Associate  Deputy  Assistant 
Secretary  for  Waste  Management, 
Environmental  Management. 
(FR  Doc.  95-15540  Filed  6-22-95;  8:45  ami 
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Amended  Notice  of  Intent  to  Prepare 
an  Environmental  Impact  Statement  for 
the  Continued  Operation  of  tfte  Pantex 
Plant  and  Associated  Storage  of 
Nuclear  Weapon  ConH>onents 

AGENCY:  Department  of  Energy. 
ACTION:  Amended  Notice  of  Intent. 


SUMMARY:  The  Department  of  Energy 
(IX)E)  issued  a  Notice  of  Intent  for  the 
preparation  of  a  site-wide 
Environmental  Impact  Statement  (EIS) 
for  the  Continued  Operation  of  the 
Pantex  Plant  and  Associated  Storage  of 
Nuclear  Weapon  Components  (59  FR 
26635,  May  23, 1994).  In  that  notice, 
alternatives  involving  the  potential 
relocation  of  selected  Pantex  Plant 
operations  to  other  sites  were  not  fully 
defined.  IX>E  published  an  EIS 
Implementation  Plan  (DaE/EIS-0225- 
IP,  December  1994)  which  defined  the 
proposed  scope  of  the  EIS  and  the 
process  of  identifying  potential  alternate 
sites.  DOE  has  now  identified  the 
potential  reasonable  alternate  sites  for 
relocation  of  selected  Pantex  Plant 
operations  which  will  be  analyzed  in 
the  EIS,  and  is  issuing  this  amended 
Notice  of  Intent  to  announce  these 
modifications  to  the  scope  of  the  EIS 
and  to  solicit  public  comments 
regarding  these  changes. 
DATES:  EKDE  invites  the  general  public, 
other  government  agencies,  and  all  other 
interested  parties  to  comment  on  the 
amended  scope  and  content  of  this  EIS. 
DOE  is  soliciting  additional  oral  and 
written  comments,  suggestions,  requests 
for  information,  and  requests  for  public 
meetings  no  later  than  July  24,  1995. 
These  comments  will  receive  equal 
consideration  to  comments  presented 
during  the  June  1994  scoping  period. 
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Oral  Comments 

All  interested  parties  are  invited  to 
record  their  comments,  suggestions,  and 
requests  concerning  this  EIS  by  calling 
the  Pantex  Plant  EIS  Hotline  at  1-800- 
788-0306.  The  Hotline  will  give 
instructions  on  how  to  record  your 
comments. 

Written  Comments 

Written  comments  to  assist  DOE  in 
identifying  significant  environmental 
issues  and  the  appropriate  scope  of  this 
EIS,  questions  concerning  the  Pantex 
Plant  or  the  other  sites  involved, 
requests  to  be  placed  on  the  Pantex 
Plant  EIS  mailing  list,  requests  for 
copies  of  the  Implementation  Plan, 
requests  to  be  placed  on  the  EIS 
distribution  list,  and  requests  for  public 
meetings  should  be  directed  to:  Ms. 
Nanette  Founds,  U.S.  Department  of 
Energy.  Albuquerque  Operations  Office. 
P.O.  Box  5400,  Albuquerque,  New 
Mexico  87185-5400. 

Written  comments,  suggestions,  and 
requests  can  be  submitted  using  the 
Pantex  Plant  EIS  Faxline  at  1-800-822- 
5499.  Facsimiles  should  be  marked: 
Pantex  Plant  EIS. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
information  on  DOE's  NEPA  process. 
please  contact:  Ms.  Carol  Borgstrom, 
Director.  Office  of  NEPA  Policy  and 
Assistance  (EH-42).  U.S.  Department  of 
Energy.  1000  Independence  Avenue 
SW.,  Washington,  DC  20585,  202-586- 
4600  or  1-800-472-2756. 
ADDRESSES:  In  addition  to  those 
locations  listed  in  the  original  Notice  of 
Intent,  copies  of  all  written  comments, 
transcripts  of  all  oral  comments,  and 
copies  of  the  Implementation  Plan  will 
be  prepared  and  retained  by  DOE  for 
inspection  by  the  public  at  the  following 
additional  locations: 
Pantex  SWEIS  Public  Information 

Center,  c/o  Tetra  Tech.  Inc..  6900  I- 

40  West.  Suite  260,  Amarillo.  Texas 

79106, 806-355-9480 
U.S.  Department  of  Energy.  Public 

Reading  Room,  Washington  State 

University,  100  Sprout  Road. 

Richland.  WA  99352.  509-37&-8583 

SUPPLEMENTARY  INFORMATION: 

Program  Changes 

The  Implementation  Plan  (Plan) 
summarized  the  comments  received 
during  scoping  in  June  1994,  described 
the  scope  of  the  EIS.  the  alternatives 
that  were  planned  to  be  evaluated,  and 
the  methodology  for  preparing  the  EIS. 
After  publication  of  the  Plan  in 
December  1994,  the  proposed  action 
and  alternatives  for  relocating  some  of 
the  Pantex  Plant  operations  were 


modified.  These  modifications  are 
described  below: 

Relocating  Pantex  Plant  Weapons 
Operations:  In  the  Plan,  EXDE  proposed 
to  analyze  the  impacts  of  relocating 
some  or  all  of  the  Pantex  Plant 
operations  to  one  or  more  sites.  The 
Nevada  Test  Site  was  identified  as  the 
only  alternate  site  for  relocation  of 
Pantex  operations  involving 
disassembly,  modification, 
maintenance,  or  quality  assurance  of 
nuclear  weapons  components.  Since  the 
publication  of  the  Plan.  DOE  has  begun 
planning  a 

Stockpile  Stewardship  and 
Management  Programmatic  EIS  (60  FR 
31291.  June  14, 1995)  that  will  address 
the  nuclear  weapons  complex 
requirements  in  the  year  2005  and 
beyond.  One  of  the  anticipated 
alternatives  of  this  Programmatic  EIS  is 
the  possible  relocation  of  the  Pantex 
nuclear  weapons  operations  to  another 
site.  Any  decision  on  relocation  of 
Pantex  nuclear  weapons  operations  will 
be  made  in  the  Record  of  Decision  for 
the 

Stockpile  Stewardship  and 
Management  Programmatic  EIS  and  not 
the  Pantex  site-wide  EIS.  Therefore,  the 
Pantex  site-wide  EIS  will  not  examine 
the  impacts  at  any  other  site  of 
relocating  the  Pantex  nuclear  weapons 
operations  to  that  site.  However,  for 
completeness  of  analysis,  the  Pantex 
site-wide  EIS  will  evaluate  the  impacts 
at  Pantex  of  relocating  these  operations 
to  another  site.  (See  Implementation 
Plan.  Section  3.2.3.  Option  A.) 

Relocating  Plutonium  Pits  Interim 
Storage  Operations:  The  Pantex  site- 
wide  EIS  will  analyze  alternatives  to  the 
interim  storage  of  plutonium  pits  from 
disassembled  weapons  at  Pantex 
pending  decisions  on  their  disposition. 
Initially,  DOE  identified  four  DOE  sites 
as  potential  alternate  pit  storage 
locations  pending  future  site 
identification  activities.  These  were: 
The  Nevada  Test  Site;  The  Savannah 
River  Site  in  South  Carolina;  the  Oak 
Ridge  Reservation  in  Tennessee;  and  the 
Los  Alamos  National  Laboratory  in  New 
Mexico.  Based  on  further  examination 
of  more  than  70  DOE  and  Department  of 
Defense  (DOD)  sites.  DOE  has  modified 
the  list  of  alternative  sites  for  relocating 
interim  storage  of  plutonium  pits.  The 
Pantex  site-wide  EIS  will  now  analyze 
relocating  interim  pit  storage  fi-om 
Pantex  to  each  of  the  following 
candidate  sites:  the  Nevada  Test  Site; 
the  Hanford  Reservation,  the  Savannah 
River  Site,  and  DOD's  Manzano  Facility 
at  Kirtland  Air  Force  Base  in  New 
Mexico.  The  Oak  Ridge  Reservation  and 


the  Los  Alamos  National 


Laboratory 


have  been  eliminated  as  reasonable 


interim  pit  storage  sites  due  to 
inadequate  storage  space. 

Analysis  of  Storage  of  Depleted 
Uranium:  DOE  currently  ships  depleted 
uranium  components  from 
disassembled  weapons  to  the  Oak  Ridge 
Reservation  for  routine  processing  and 
storage.  The  Plan  identified  four 
alternate  sites  for  interim  storage  of 
depleted  uranium  components  (See 
Implementation  Plan,  Section  3.2.3.. 
Option  B-3).  However,  DOE  has 
determined  that  there  are  currently  no 
reasonable  alternative  sites  for  the 
receipt  of  depleted  uranium  from 
disassembled  weapons  in  the  5  to  10 
year  period  covered  by  the  Pantex  Site- 
Wide  EIS  because  of  the  lack  of  facilities 
to  perform  the  routine  processing 
(demilitarization  or  recycling)  of  this 
material  at  any  site  other  than  the  Oak 
Ridge  Reservation.  Therefore,  the 
processing  and  storage  of  depleted 
uranium  will  not  be  addressed  in  the 
Pantex  site-wide  EIS. 

Potential  New  Missions:  Pantex  has 
been  identified  as  a  reasonable 
alternative  location  for  actions  being 
analyzed  in  other  DOE  EISs.  Pantex  is 
one  of  the  reasonable  alternatives  for  the 
proposed  new  tritium  facility  in  the 
Tritium  Supply  and  Recycling 
Programmatic  EIS  (60  FR  14433,  March 
17,  1995).  Pantex  is  also  under 
consideration  for  long-term  plutonium 
component  storage  in  the  Long-Term 
Storage  and  Disposition  of  Weapons- 
Usable  Fissile  Materials  Programmatic 
EIS  (59  FR  31985.  June  21.  1994).  In 
addition.  Pantex  may  be  identified  as  an 
alternative  for  other  defense  missions 
during  preparation  of  the  Stockpile 
Stewardship  and  Management 
Programmatic  EIS.  The  Pantex  site-wide 
EIS  will  consider  the  potential  receipt  of 
such  new  activities  in  its  cumulative 
impact  analysis;  however,  decisions  on 
where  to  locate  these  new  missions  will 
be  made  on  the  basis  of  the 
programmatic  EISs.  and  not  on  the  basis 
of  the  Pantex  site-wide  EIS. 

Subsequent  Document  Preparation 

After  the  completion  of  this 
additional  public  scoping  process.  DOE 
will  prepare  an  addendum  to  the 
Implementation  Plan  and  make  it 
available  in  the  public  reading  rooms. 
The  addendum  will  record  the  results  of 
the  additional  comment  period.  DOE 
intends  to  complete  the  draft  EIS  in 
December  1995  and  will  announce  its 
availability  in  the  Federal  Register.  DOE 
will  solicit  comments  from  the  public, 
organizations,  and  other  agencies  on  the 
draft  EIS.  and  will  consider  all 
comments  in  its  preparation  of  the  final 
EIS. 


Issued  in  Washington,  DC,  on  June  19. 
1995. 

Tara  OTmIb, 

Assistant  Secretary  Environment,  Safety  and 
Health. 

(FR  Doc.  9S-15469  Filed  6-22-95;  8:45  am) 


EnviftNMnwttBl  MBnsQMiMnt  SHs 
Specific  Advisory  Board,  Navada  Tast 
Site 

AGENCY:  E)epaitment  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUtMNARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463,  86  Stat.  770)  notice 
is  hereby  given  of  the  following 
Advisory  Committee  meeting: 
Environmental  Management  Site 
Specific  Advisory  Board  (EM  SSAB), 
Femald. 

DATES:  Saturday,  July  8. 1995:  8:30 
p.m. — 12:30  p.m.  (public  comment 
session,  11:45  a.m. — 12:00  p.m.) 
ADDRESSES:  The  Joint  Information 
Center,  6025  Dixie  Highway.  Route  4 
Fairfield,  Ohio. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
S.  Applegate.  Chair  of  the  Femald 
Citizens  Task  Force.  P.O.  Box  544.  Ross. 
Ohio  45061.  or  call  the  Femald  Citizens 
Task  Force  message  line  (513)  648- 
6478. 

SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board 

The  purpose  of  the  Board  is  to  make 
recommendations  to  DOE  and  its 
regulators  in  the  areas  of  future  use. 
cleanup  levels,  waste  disposition  and 
cleanup  priorities  at  the  Femald  site. 

Tentative  Agenda 

Saturday,  July  8. 1995 

Final  Report  Approval 

8:30  p.m.    Task  Force  Administration, 
(Call  to  order,  Approval  of  Minutes, 
Chair's  Remarks) 

8:50  a.m.     Identification  of  Key 
Comments  and  Issues.  Walk- 
through Final  Report 

10:00  a.m.     Break 

10:15  a.m.     Resolution  of  Key 
Comments  and  Issues 

11:45  a.m.    Opportunity  for  Public 
Input 

12:00  p.m.    Approval  of  Draft  Final 
Report 

12:15  p.m.    Wrap  Up 

12:30  p.m.    Adjourn 
A  final  agenda  will  be  available  at  the 

meeting,  Saturday,  July  8, 1995. 

Public  Participation 

The  meeting  is  open  to  the  public. 
Written  statements  may  be  filed  with 


the  Task  Force  chair  either  before  or 
after  the  meeting.  Individuals  who  wish 
to  make  oral  statements  pertaining  to 
agenda  items  should  contact  the  Task 
Force  chair  at  the  address  or  telephone 
number  listed  above.  Requests  must  be 
received  5  days  prior  to  the  meeting  and 
reasonable  provision  will  be  made  to 
include  the  presentation  in  the  agenda. 
The  Designated  Federal  Official, 
Kenneth  Morgan,  Public  Affairs  Onicer, 
Ohio  Field  Office.  U.S.  Department  of 
Energy,  is  empowered  to  conduct  the 
meeting  in  a  fashion  that  will  facilitate 
the  orderly  conduct  of  business.  Each 
individual  wishing  to  make  public 
comment  will  be  provided  a  maximum 
of  5  minutes  to  present  their  comments. 

Minutes 

The  minutes  of  this  meeting  will  be 
available  for  public  review  and  copjring 
at  the  Freedom  of  Information  Public 
Reading  Room,  lE-190,  Forrestal 
Building,  1000  Independence  Avenue 
SW..  Washington.  DC  20585  between 
9:00  a.m.  and  4:00  p.m..  Monday-Friday, 
except  Federal  holidays.  Minutes  will 
also  be  available  by  writing  to  John  S. 
Applegate.  Chair,  the  Femald  Citizens 
Task  Force.  P.O.  Box  544,  Ross,  Ohio" 
45061  or  by  calling  the  Task  Force 
message  line  at  (513)  648-6478. 

Issued  at  Washington,  DC  on  June  20. 1995. 
.  Rachel  M.  Samuel, 

Acting  Deputy  Advisory  Committee 
Management  Officer. 

(FR  Doc.  95-15467  Filed  6-22-95;  8:'*5  ami 

BILUNG  CODE  6450-01-P 


Environmental  Management  Site 
Specific  Advisory  Board,  Nevada  Test 
Site 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92^63,  86  Stat.  770)  notice  is 
hereby  given  of  the  following  Advisory 
Committee  meeting:  Environmental 
Management  Site  Specific  Advisory 
Board  (EM  SSAB),  Nevada  Test  Site. 
DATES:  Wednesday.  July  5, 1995:  5:30 
p.m.-9:30  p.m. 

ADDRESSES:  Community  College  of 
Southern  Nevada,  Cheyenne  Campus, 
Highdesert  Conference  and  Training 
Center,  Room  1422,  Las  Vegas,  NV. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kevin  Rohrer,  U.S.  DOE,  Nevada 
Operations  Office,  AMEM,  P.O.  Box 
98518,  Las  Vegas,  NV  89193-8518,  ph. 
702-295-0197  fax  702-295-1810. 
SUPPLEMENTARY  INFORMATION:  Purpose  of 
the  Board:  The  EM  SSAB  provides  input 


and  recommendations  to  the 
Department  of  Energy  on  Environmental 
Management  Strategic  decisions  that 
impact  future  use,  risk  management, 
economic  development,  and  budget 
prioritization  activities. 

Tentative  Agenda: 
Wednesday,  July  5, 1995 
5:30  p.m. 

Call  to  Order 

Review  Agenda 

Minutes  Acceptance 

Financial  Report 

Correspondence 

Reports  from  Committees,  Delegates 
and  Representatives 

Unfinished  Business 

New  Business^^ 

Evaluation  of  Board  and 
Environmental  Restoration  and 
Waste 

Management  Programs 

Announcements 
9:30  p.m. 

Adjournment 

If  needed,  time  will  be  allotted  after 
public  comments  for  old  business,  new 
business,  items  added  to  the  agenda, 
and  administrative  details. 

A  final  agenda  will  be  available  at  the 
meeting,  Satiirday,  July  8, 1995. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Task  Force  chair 
either  tiefore  or  after  the  meeting. 
Individuals  who  wish  to  make  oral 
statements  pertaining  to  agenda  items 
should  contact  the  Task  Force  chair  at 
the  address  or  telephone  number  listed 
above.  Requests  must  be  received  5  days 
prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the 
presentation  in  the  agenda.  The 
Designated  Federal  Official,  Kermeth 
Morgan,  Public  Affairs  Officer,  Ohio 
Field  Office,  U.S.  Departmerft  of  Energy, 
is  empowered  to  conduct  the  meeting  in 
a  fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comment  will 
be  provided  a  maximum  of  5  minutes  to 
present  their  comments. 

Minutes:  The  minutes  of  this  meefing 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190,  Forrestal 
Building,  1000  Independence  Avenue, 
SW,  Washington.  DC  20585  between 
9:00  a.m.  and  4:00  p.m..  Monday-Friday, 
except  Federal  holidays. 

Issued  at  Washington.  DC  on  June  20. 199S. 
Rachel  M.  Samuel. 

Acting  Deputy  Advisory  Committee 
Management  Officer. 

IFR  Doc.  95-15466  Filed  6-22-95;  8:45  am] 

BILUNG  CODE  >450-01-P 
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Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP95-663-000] 

Florida  Gas  Transmission  Company; 
Request  Under  Blanket  Auttiorization 

June  19, 1995. 

Take  notice  that  on  June  15, 1995, 
Florida  Gas  Transmission  Company 
(FGT),  1400  Smith  Street,  P.O.  Box 
1188,  Houston,  Texas  77251-1188,  filed 
a  prior  notice  request  with  the 
Commission  in  Docket  No.  CP95-563- 
000  pursuant  to  Section  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (NGA)  for  authorization 
to  construct  and  operate  a  new  delivery 
point  and  realign  natural  gas  volumes  at 
another  delivery  point  under  FGT's 
blanket  certificate  issued  in  Docket  No. 
CP82-553-000  pursuant  to  Section  7  of 
the  NGA,  all  as  more  fully  set  forth  in 
the  request  which  is  open  to  the  public 
for  inspection. 

FGT  proposes  to  construct  and 
operate  a  delivery  point  and  meter 
station  on  its  existing  West  Leg  pipeline 
in  Pasco  County,  Florida,  to  serve 
Peoples  Gas  System.  Inc.  (Peoples)  wdth 
firm  and  interruptible  transportation 
service  pursuant  to  FGT's  FERC  Rate 
Schedules  FTS-1  and  PTS-1. 
respectively.  FGT  also  proposes  to 
realign  Maximum  Daily  Transportation 
Quantities  (under  Rate  Schedule  FTS-1) 
of  2,897  MMBtu  to  the  proposed 
delivery  point  from  FGT's  Eustis 
Division  for  the  months  of  October  to 
April,  and  370  MMBtu  from  May  to 
September.  FGT  states  that  Peoples 
would  reimburse  FGT  for  the  $151,000 
estimated  construction  cost  of  the  new 
delivery  point. 

FGT  states  that  its  tariff  allows 
additional  delivery  points  and 
realignment  of  natural  gas  volumes.  FGT 
also  states  that  its  gas  deliveries  to 
Peoples  would  remain  within  the 
currently  certificated  limits  and  have  no 
disadvantageous  impact  on  FGT's  other 
existing  customers. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  the 
Commission  has  issued  this  notice,  file 
pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
NGA  (18  CFR  157.205)  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 
allowed  time,  the  proposed  activity 
shall  be  deemed  to  be  authorized 
effective  the  day  after  the  time  allowed 
for  filing  a  protest.  If  a  protest  is  filed 
and  not  withdrawn  within  30  days  after 
the  time  allowed  for  filing  a  protest,  the 


instant  request  shall  be  treated  as  an 

application  for  authorization  pursuant 

to  Section  7  of  the  NGA. 

Lois  D.  Cashell, 

Secretary. 

[PR  Doc.  95-15371  Filed  6-22-95;  8:45  ami 

BILLING  CODE  S717-01-M 


pocket  No.  ER95-1 049-000] 

Gateway  Energy,  Inc.;  Notice  of  Filing 

June  19, 1995. 

Take  notice  that  on  June  12, 1995, 
Gateway  Energy,  Inc.  tendered  for  filing 
an  amendment  to  its  May  15, 1995, 
filing  in  the  above-referenced  docket. 

Any  person  desiring  to  be  heard  or  to 
protects  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington, 
DC  20426.  in  accordance  with  Rule  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
June  30, 1995.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 
(FR  Doc.  95-15374  Filed  6-22-95;  8:45  am] 

BILUNG  CODE  6717-01-M 

[Docket  No.  1D-2907-000] 

General  H.  Norman  Schwarzkopf; 
Notice  of  Filing 

June  19, 1995 

Take  notice  that  on  May  25, 1995, 
General  H.  Norman  Schwarzkopf 
(Applicant)  tendered  for  filing  an 
application  under  Section  305(b)  of  the 
Federal  Power  Act  to  hold  the  following 
positions: 
Director 

The  Washington  Water  Power 
Company 
Director 

Kuhlman  Corporation 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 


and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
June  30, 1995.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  95-15377  Filed  6-22-95:  8:45  am] 

BILLMG  COOE  6717-01-M 


pocket  No.  CP95-559-000] 

Northern  Natural  Gas  Company; 
Application  to  Abandon  Service 

June  19,  1995. 

Take  notice  that  on  June  14.  1995. 
Northern  Natural  Gas  Company 
(Applicant).  1111  South  103rd  Street, 
Omaha,  Nebraska  68124,  filed  in  Docket 
No.  CP95-559-000  under  Section  7(b)  of 
the  Natural  Gas  Act  and  Section  9  of  the 
Alaska  Natural  Gas  Transportation  Act, 
for  authority  to  abemdon  service  to  Pan- 
Alberta  (U.S.)  Inc.,  under  an 
individually  certificated  exchange 
agreement.  The  parties  mutually  agree 
to  the  termination  of  an  exchange 
agreement  for  up  to  75»O00  Mcf/d. 

Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
application  should  on  or  before  July  10, 
1995,  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  DC 
20426.  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 


filed  within  the  time  required,  or  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  permission  and 
approval  of  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advise,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
be  represented  at  the  hearing. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  95-15373  Filed  6-22-95;  8:45  am] 

BILUNG  CODE  •717-01-M 


[Docket  No.  ER95-11 46-000] 
PacifiCorp;  Notice  of  Filing 

June  19, 1995. 

Take  notice  that  on  June  1, 1995, 
Portland  General  Electric  Company 
(PGE)  tendered  for  fihng  a  Certificate  of 
Concurrence  to  PacifiCorp's  filing 
relating  to  Amendatory  Agreement  No. 
4  executed  by  the  parties  as  of  May  5, 
1995,  to  the  Pacific  Northwest 
Coordination  Agreement  dated 
September  15, 1964.  Copies  of  this  filing 
have  been  served  upon  each  party  to  the 
Pacific  Northwest  Coordination 
Agreement. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  N.E.,  Washington, 
D.C.  20426,  in  accordance  with  Rules 
211  and  214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  and  18  CFR  385.214).  All  such 
motions  or  protests  should  be  filed  on 
or  before  June  28,  1995.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretoiy. 
[FR  Doc.  95-15375  Filed  6-22-95;  8:45  am) 

BILLING  COOE  C717-01-M 


pocket  No.  CP9&-558-000] 

Pan-Alberta  Gas  (U.S.)  Inc.; 
Application  to  Abandon 

June  19, 1995. 

Take  notice  that  on  Jurte  14, 1995, 
Pan-Alberta  Gas  (U.S.)  Inc.  (Applicant), 
500,  707  Eighth  Avenue,  S.W.,  Calgary, 
Alberta  Canada,  T2P  3V3,  filed  pursuant 
to  Section  7(b)  of  the  Natural  Gas  Act, 
and  Section  9  of  the  Alaska  Natural  Gas 
Transportation  Act,  for  authority  to 
abandon,  effective  upon  the  termination 
of  the  underlying  contract,  its  firm 
exchange  of  up  to  75,000  Mcf/d  with 
Northern  Natural  Gas  Company 
(Northern).  The  exchange  was 
certificated  by  the  Commission  as  part 
of  the  Alaskan  Natural  Gas 
Transportation  System  prebuild  project 
on  December  21, 1989,  in  Docket  No. 
CP79-396-007.  Applicant  is  submitting 
this  application  in  conjunction  with  a 
related  filing  by  Northern. 

Any  person  desiring  to  be  heard  or  to 
protest  with  reference  to  said 
application  should  on  or  before  July  10, 
1995,  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  D.C. 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required,  or  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  permission  and 
approval  of  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 


Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
be  represented  at  the  hearing. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  95-15372  Filed  6^22-95;  8:45  am] 

BILLING  COOE  •717-01-M 


pocket  No.  ER95-11 48-000] 

RSI  Energy,  Inc.;  Notice  of  Filing 

June  19. 1995. 

Take  notice  that  on  May  31. 1995,  PSI 
Energy,  Inc.  tendered  for  filing  its 
informational  filing  for  calendar  year 
1994,  pursuant  to  the  orders  issued  in 
Docket  Nos.  EC93-6-O00,  EC93-6-001 
and  ER94-1015-000  on  August  16, 1993 
and  October  3, 1994. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
June  30,  1995.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  0.  Cashell, 
Secretary. 
[FR  Doc.  95-15376  Filed  6-22-95;  8:45  am] 

BILUNG  CODE  S717-01-M 


pocket  No.  RP94-423-000] 

Texas  Gas  Transmission  Corp.;  Notice 
of  Informal  Settiement  Conference 

June  19. 1995. 

Take  notice  that  informal  settlement 
conferences  will  be  convened  in  the 
above-captioned  proceeding 
commencing  at  1:00  pm  on  Wednesday, 
July  5,  1995,  through  Thursday,  July  6, 
1995,  and  reconvening  at  10:00  am 
Wednesday,  July  12. 1995.  through 
Thursday,  July  13,  1995,  at  the  offices  of 
the  Federal  Energy  Regulatory 
Commission,  810  First  Street,  NE, 
Washington,  D.C.  for  the  purpose  of 
exploring  the  possible  settlement  of  the 
above-referenced  docket. 

Any  party,  as  defined  by  18  CFR 
385.102(c),  or  any  participant  as  defined 
in  18  CFR  385.102(b),  is  invited  to 
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attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervener  status  pursuant  to  the 
Commission's  Regulations  (18  CFR 
385.214). 

For  additional  information  please 
contact  Michael  D.  Cotleur.  (202)  208- 
1076,  or  Russell  B.  Mamone  (202)  208- 
0744. 

Lois  D.  Cashell, 
Secretary. 
IFR  Doc  95-15378  Filed  6-22-95;  8:45  am] 

BH.IJNG  CODE  6717-01-M 


Office  of  Hearings  and  Appeals 

Implementation  of  Special  Refund 
Procedures 

agency:  O^ice  of  Hearings  and  Appeals, 
Department  of  Energy. 
ACTION:  Notice  of  implementation  of 
special  refund  procedures. 

summary:  The  Office  of  Hearings  and 
Appeals  (OHA)  of  the  Department  of 
Energy  (DOE)  announces  the  procedures 
for  disbursement  of  $10,700,000,  plus 
accrued  interest,  in  alleged  crude  oil 
overcharges  obtained  by  the  DOE 
pursuant  to  a  Settlement  Agreement 
entered  into  by  the  DOE  and  Murphy 
Oil  Corp.,  Murphy  Oil  USA,  Inc.  and 
Murphy  Exploration  &  Production  Co., 
Case  No.  VEF-0003  (Murphy).  The  DOE 
has  determined  that  the  funds  obtained 
from  Murphy  will  be  distributed  in 
accordance  with  the  DOE's  Modified 
Statement  of  Restitutionary  Policy  in 
Crude  Oil  Cases,  51  FR  27899  (August 
4. 1986). 

DATES  AND  ADDRESSES:  Applications  for 
Refund  from  the  crude  oil  funds  should 
be  clearly  labeled  "Application  for 
Crude  Oil  Refunds"  and  should  be 
mailed  to  Subpart  V  Crude  Oil 
Overcharge  Refunds,  Office  of  Hearings 
and  Appeals,  Department  of  Energy, 
1000  Independence  Ave.,  S.W., 
Washington,  DC  20585.  Applications  for 
Refund  must  be  filed  in  duplicate  no 
later  than  June  30,  1995.  Any  party  who 
has  previously  filed  an  Application  for 
Refund  should  not  file  another  for  the 
present  crude  oil  funds.  The  previously 
filed  crude  oil  application  will  be 
deemed  filed  in  all  crude  oil 
proceedings  as  the  proceedings  are 
finalized. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  O.  Mann,  Deputy  Director, 
Roger  Klurfeld,  Assistant  Director, 
Office  of  Hearings  and  Appeals,  1000 
Independence  Ave.,  S.W.,  Washington, 
DC  20585,  (202)  586-2094  (Mann);  586- 
2383  (Klurfeld). 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  10  C.F.R.  205.282(c), 


notice  is  hereby  given  of  the  issuance  of 
the  Decision  and  Order  set  out  below. 
The  Decision  and  Order  sets  forth  the 
procedures  the  DOE  has  formulated  to 
distribute  a  total  of  $10,700,000,  plus 
accrued  interest,  obtained  from  Murphy 
pursuant  to  the  Settlement  Agreement 
entered  into  by  Murphy  and  the  DOE. 
The  DOE  is  currently  holding  these 
funds  in  an  interest  bearing  account, 
pending  distribution! 

The  OHA  will  distribute  these  funds 
in  accordance  with  the  EXDE's  Modified 
Statement  of  Restitutionary  Policy  in 
Crude  Oil  Cases.  51  FR  27899  (August 
4, 1986)  (the  MSRP).  Under  the  MSRP, 
crude  oil  overcharge  monies  are  divided 
among  the  federal  government,  the 
states,  and  injured  purchasers  of  refined 
petroleum  products.  Refunds  to  the 
states  will  be  distributed  in  proportion 
to  each  state's  consumption  of 
petroleum  products  during  the  price 
control  period.  Refunds  to  eligible 
purchasers  will  be  based  on  the  volume 
of  petroleum  products  that  they 
purchased  and  the  extent  to  which  they 
can  demonstrate  injury. 

Applications  for  Refund  must  be 
postmarked  no  later  than  June  30,  1995. 
As  we  state  in  the  Decision,  any  party 
who  has  previously  filed  a  refund 
application  in  the  crude  oil  proceedings 
should  not  file  another  application  for 
refund.  The  previously  filed  crude  oil 
application  will  be  deemed  filed  in  all 
crude  oil  proceedings  as  the 
proceedings  are  finalized. 

Dated:  June  15, 1995. 
Geor^  B.  Breznay, 
Director,  Office  of  Hearings  and  Appeals. 

Implementation  of  Special  Refund 
Procedures 

Name  of  Firm:  Murphy  Oil  Corp./ 

Murphy  Oil  USA.  Inc. 
Date  of  Filing:  October  25,  1994 
Case  Number:  VEF-0003 

On  October  25, 1994,  the  Economic 
Regulatory  Administration  (ERA)  of  the 
Department  of  Energy  (DOE)  filed  a 
Petition  for  the  Implementation  of 
Special  Refund  Procedures  with  the 
Office  of  Hearings  and  Appeals  (OHA), 
to  distribute  $10,700,000  remitted  by 
Murphy  Oil  Corp.,  Murphy  Oil  USA, 
Inc.,  and  Murphy  Exploration  & 
Production  Co.  (collectively  referred  to 
as  "Murphy"),  pursuant  to  a  Consent 
Order  entered  into  between  Murphy  and 
the  DOE  on  July  15, 1994.  In  accordance 
with  the  procedural  regulations  codified 
at  10  C.F.R.  Part  205,  Subpart  V 
(Subpart  V),  the  ERA  requests  in  its 
Petition  that  the  OHA  establish  special 
procedures  to  make  refunds  in  order  to 
remedy  the  effects  of  alleged  regulatory 
violations  which  were  resolved  by  the 


present  Consent  Order.  This  Decision 
and  Order  sets  forth  the  OHA's  plan  to 
distribute  these  funds. 

/.  Background 

Murphy  is  a  major  integrated  refiner 
which  produced  and  sold  crude  oil  and 
a  full  range  of  refined  petroleum 
products  during  the  period  of  federal 
price  controls.  As  such,  it  was  subject  to 
the  federal  petroleum  price  and 
allocation  regulations.  During  that  time, 
the  ERA  conducted  an  extensive  audit 
of  Murphy  and  issued  an  Issue  Letter  to 
Murphy  on  September  29,  1976.  ERA 
issued  a  Notice  of  Probable  Violation  to 
Murphy  on  January  28, 1981.  ERA 
issued  a  Proposed  Remedial  Order 
(PRO)  to  Murphy  on  December  15,  1986, 
which  Murphy  contested  before  the 
OHA. 

On  February  9,  1987,  Murphy  and  the 
DOE  entered  into  a  Consent  Order 
which  resolved  disputes  regarding 
Murphy's  refined  petroleum  product 
operations  during  the  period  the 
petroleum  price  and  allocation 
regulations  were  in  effect.  See  Murphy 
Oil  Corp.,  17  DOE  1  85,782  (1987)  (the 
first  Consent  Order).  The  first  Consent 
Order  left  the  issue  of  Murphy's  alleged 
violations  as  a  producer  of  crude  oil 
unresolved.  Those  issues  were  decided 
by  the  OHA  on  June  17, 1992  when  the 
OHA  issued  a  modified  version  of  the 
PRO  as  a  Remedial  Order  (RO).  See 
Murphy  Oil  Corp.,  22  DOE  1  83,005 
(1992).  Murphy  subsequently  appealed 
the  OHA's  determination  to  the  Federal 
Energy  Regulatory  Commission  (FERC). 
On  January  24,  1994,  a  FERC 
Administrative  Law  Judge  (ALJ)  issued 
a  Decision  and  Proposed  Order  (D&PO) 
which  modified  the  RO.  See  Ocean 
Drilling  &■  Exploration  Co.,  et  al.,  66 
FERC  1  63,002  (1994). 

On  July  15,  1994,  Murphy  and  the 
EXDE  entered  into  the  present  Consent 
Order.  This  second  Consent  Order, 
which  does  not  modify  or  affect  the 
terms  of  the  first  Consent  Order, 
resolves  all  existing  or  potential  civil 
and  administrative  claims  against 
Murphy  for  alleged  violations  of  the 
federal  petroleum  price  and  allocation 
regulations  left  unresolved  by  the  first 
Consent  Order.  Under  the  terms  of  this 
second  Consent  Order,  Murphy  has 
remitted  $10,700,000  to  the  DOE,  and 
all  outstanding  or  potential  crude  oil 
overcharge  claims  by  the  DOE  against 
Murphy  have  been  settled.  These  funds 
are  being  held  in  an  interest-bearing 
escrow  account  maintained  at  the 
Department  of  the  Treasury  pending  a 
determination  regarding  their  proper 
distribution. 


U.  Jurisdiction  and  Authority 

The  Subpart  V  regulations  set  forth 
general  guidelines  which  may  be  used 
by  the  OHA  in  formulating  and 
implementing  a  plan  of  distribution  for 
funds  received  as  a  result  of  an 
enforcement  proceeding.  The  DOE 
policy  is  to  use  the  Subpart  V  process 
to  distribute  such  funds.  For  a  more 
detailed  discussion  of  Subpart  V  and  the 
authority  of  the  OHA  to  fashion 
procedures  to  distribute  refunds,  see 
The  Petroleum  Overcharge  Distribution 
and  Restitution  Act  of  1986  (PODRA). 
15  U.S.C.  4501-07;  Office  of 
Enforcement,  9  DOE  1  82.508  (1981); 
Office  of  Enforcement,  8  DOE  1  82.597 
(1981). 
///.  The  Proposed  Decision  and  Order 

We  considered  the  ERA's  Petition  that 
we  implement  a  Subpart  V  proceeding 
with  respect  to  the  Murphy  funds  and, 
on  December  12,  1994,  we  issued  a 
Proposed  Decision  and  Order  (PDO) 
setting  forth  the  tentative  plan  to 
distribute  these  funds.  See  59  FR  65332 
(December  19, 1994).  In  the  PDO,  we 
proposed  to  distribute  the  Murphy 
funds  in  accordance  with  the  EXDE's 
Modified  Statement  of  Restitutionary 
Policy  in  Crude  Oil  Cases,  51  Fed.  Reg. 
27899  (August  4, 1986)  (the  MSRP).  The 
MSRP  was  issued  as  a  result  of  the 
Stripper  Well  Settlement  Agreement.  In 
re:  The  Department  of  Energy  Stripper 
Well  Exemption  Litigation,  653  F.  Supp. 
108  (D.  Kan.),  6  Fed.  Energy  Guidelines 
1  90,509  (1986).  Under  the  MSRP,  40 
percent  of  the  crude  oil  overcharge 
funds  will  be  remitted  to  the  federal 
government  and  40  percent  to  the  states 
for  indirect  restitution,  and  up  to  20 
percent  may  be  initially  reserved  for 
direct  restitution  to  injured  parties.  Any 
money  remaining  after  all  valid  claims 
by  injured  parties  are  paid  will  be 
disbursed  to  the  federal  government  and 
the  states  in  equal  amounts. 

We  received  two  comments  on  the 
PDO.  The  first  comment  was  submitted 
by  the  Controller  of  the  State  of 
California  (Controller).  The  second 
comment  was  submitted  by  Utilities, 
Transporters  and  Manufacturers  (UTM), 
a  consortium  of  six  utilities,  fourteen 
transporting  companies,  and  five 
manufacturers.  Both  address  the  issue  of 
royalties  paid  by  Murphy  to  the  federal 
government  under  its  lease  agreements 
to  produce  crude  oil  from  federal  lands.' 


'  UTM  also  commented,  without  elaboration, 
upon  the  Subpart  V  proceedings  as  a  whole.  We 
have  previously  considered  these  comments  at 
length  and  rejected  them.  We  therefore  do  not 
discuss  them  again  here.  See  Permian  Corp..  23 
DOE  1  85.034  (1993):  Seneca  Oil  Co.,  21  DOE  1 
85.327(1991). 


A.  The  Royalty  Issue 

As  part  of  its  operations,  Murphy 
leased  land  from  the  United  States  and 
paid  royalties  to  the  United  States 
Geological  Survey  of  the  Department  of 
the  Interior  (USGS)  on  all  crude  oil 
produced  from  federal  lease  areas. 
During  the  Murphy  enforcement 
proceedings,  Murphy  "claimed  that  the 
United  States  had  benefited  from  the 
overcharges  through  increased  royalty 
payments  (since  royalty  payments  are 
based  on  the  sale  price  of  crude 
produced  from  leased  federal  land). 
Accordingly,  Murphy  argued,  the 
amount  of  any  overcharges  assessed 
against  Murphy  should  be  reduced  by 
the  amount  of  royalties  paid  to  prevent 
the  United  States  from  enjoying  a 
double  recovery.  Murphy  Oil  Corp.,  22 
DOE  1  83,005  at  86,097.  While  the  OHA 
rejected  this  argument,  the  FERC  ALJ 
found  that  the  argument  had  merit.  The 
ALJ  ordered  the  OHA  to  reconsider  the 
issue  on  remand  and  determine  to  what 
extent  the  United  States  benefited  from 
the  overcharges  through  increased 
royalty  payments,  and  to  reduce 
Murphy's  overcharges  accordingly. 
Ocean  Drilling  &■  Exploration  Co.,  et  al., 
66  FERC  1  63,002  at  65,027-29. 

The  second  Murphy  Consent  Order 
eliminated  the  need  to  make  any  such 
determination,  since  it  settled  all  claims 
by  the  DOE  against  Murphy  in  exchange 
for  one  lump  sum  payment.  In  its 
announcement  of  die  Proposed  Consent 
Order,  the  ERA  listed  the  royalty  issue 
as  one  of  the  matters  addressed  and 
settled  by  the  agreement  between 
Murphy  and  the  DOE.  Announcement  of 
Proposed  Consent  Order  with  Murphy 
Oil  Corporation,  Murphy  Oil  USA,  Inc., 
and  Murphy  Exploration  &  Production 
Co.,  59  FR  38169,  at  38170  (July  27, 
1994). 

In  response  to  the  Proposed  Consent 
Order,  the  Controller  and  UTM 
submitted  comments  asking  that,  if  the 
ERA  accepted  an  offset  from  the  alleged 
overcharges  based  on  FERC's 
determination  on  the  royalty  issue,  the 
ERA  identify  the  amoimt  of  money  in 
the  settlement  set  aside  as  royalty 
payments.  UTM  and  the  Controller 
further  stated  that  this  amount  should 
not  be  subject  to  the  usual  division  of 
funds  between  the  federal  government, 
the  states,  and  individual  claimants,  as 
set  forth  in  the  MSRP.  Instead,  they 
argued  that  the  amount  attributable  to 
the  royalty  issue  should  be  divided 
exclusively  between  the  states  and 
individual  claimants  to  prevent  any  sort 
of  "double  recovery"  by  the  federal 
government.  For  a  more  detailed 
discussion  of  their  comments,  see 
Announcement  of  Final  Consent  Order 


with  Murphy  Oil  Corporation,  Murphy 
Oil  USA,  Inc.  and  Murphy  Exploration 
&  Production  Company,  59  Fed.  Reg. 
47315  (September  15, 1994)  (Final 
Consent  Order  Notice).  In  considering 
these  comments,  the  ERA  stated  that  it 
would  be  difficult  to  set  a  dollar  value 
on  the  amount  attributable  to  the  royalty 
issue.2  The  ERA  also  stated  that 
consideration  of  any  comments 
regarding  the  division  of  funds  should 
wait  until  the  implementation  of  the 
Subpart  V  process.  Accordingly,  the 
Controller  and  UTM  have  filed 
comments  with  us  after  the  publication 
of  the  PDO  in  the  Federal  Register. 

B.  Comments  of  the  Controller  and  UTM 

Both  the  Controller  and  UTM  argue 
that  none  of  the  Murphy  Consent  Order 
fund  attributable  to  the  royalty  issue 
should  be  disbursed  to  the  federal 
government  for  indirect  restitution 
under  the  MSRP.  In  addition,  since  the 
ERA  did  not  set  a  value  on  the  royalty 
issue  in  the  Final  Consent  Order  Notice. 
UTM  proposes  its  owti  formula  for 
determining  the  percentage  of  the 
Murphy  funds  attributable  to  the  royalty 
issue. 

C.  Analysis  of  Comments 

As  explained  below,  we  find  no  merit 
in  the  Controller's  and  UTM's 
arguments  that  we  should  alter  the 
normal  formula  set  forth  in  the  MSRP 
for  the  disbursement  of  funds  in  this 
proceeding. 

The  Controller  asserts  that,  by 
compromising  with  Murphy  on  the 
royalty  issue  in  the  final  Consent  Order, 
the  ERA  reduced  the  amount  of  the 
settlement.  The  Controller  argues  that, 
in  so  doing,  ERA  had,  in  effect,  acted  to 
reduce  the  potential  amount  of 
restitutionary  funds  available  to  the 
states  and  individual  claimants. 
Controller  Comments  at  1.  The 
Controller  maintains  that  this  is 
inequitable  in  light  of  the  determination 
of  the  FERC  ALJ  that  the  federal 
government  may  have  benefited  from 
the  overcharges  through  the  royalties. 
The  Controller  therefore  asks  us  to  deny 
the  federal  government  the  right  to 
receive  any  money  attributable  to  the 
royalty  issue,  so  that  the  states  and 
individual  claimants  "are  not  required 
to  bear  this  burden  out  of  their  share  of 
the  refund."  Id.  at  2. 

UTM's  position  is  also  based  on  the 
issue  raised  by  the  FERC  ALJ  that  the 
federal  government,  through  the  royalty 
payments  made  to  the  USGS,  may  have 
benefited  from  the  overcharges.  UTM 


'  However,  in  two  footnotes,  the  ERA  indicated 
that  the  value  could  be  $341,798.  or  3.2%  of  the 
total.  Final  Consent  Order  Notice  at  47316  a.X 
47317  n.5. 
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Comments  at  3.  According  to  UTM's 
theory,  we  should  regard  the  royalty 
payments  as  "an  advance  payment  of 
restitution  to  the  U.S.  Treasury."  Id. 
Therefore,  UTM  argues,  the  federal 
government  should  receive  none  of  the 
money  attributable  to  the  royalty  issue, 
in  order  to  preserve  the  40:40:20  ratio 
set  forth  in  the  Stripper  Well  Settlement 
Agreement  and  the  MSRP.^ 

We  reject  these  arguments  to  change 
the  disbursement  of  the  Murphy 
Consent  Order  funds  from  the  formula 
set  forth  in  the  Stripper  Well  Settlement 
Agreement.  Under  the  statute  and 
regulations  governing  the  litigation 
between  Murphy  and  the  DOE,  the  final 
Consent  Order  is  a  final  Order  of  the 
DOE  which  is  not  subject  to 
administrative  appeal.  See  Department 
of  Energy  Organization  Act,  section  503, 
42  U.S.C.  7193;  10  C.F.R.  205.199B.  It 
therefore  supersedes  the  determination 
of  the  FERC  ALJ  and  forecloses  further 
inquiry  into  the  issue  of  whether,  and  to 
what  extent,  the  federal  government 
may  have  benefited  from  the  alleged 
Murphy  overcharges  through  the 
royalties  paid  to  USGS.  We  instead  rely 
on  the  ERA'S  statement  that  "it  is 
neither  practical  nor  appropriate  to 
quantify  the  portion  of  the  $10.7  million 
proposed  settlement  sum  that  exceeds 
the  $5.2  million  in  restitution  under  the 
D&PO  that  can  be  ascribed  to  the  royalty 
payment  issue."  Final  Consent  Order 
Notice,  59  FR  47315.  47316.  As  the 
Court  of  Appeals  recently  noted  in 
Mullins  V.  DOE.  No.  93-1424  (Fed.  Cir. 
March  25,  1995),  petition  for  rehearing 
en  banc  denied  (June  8. 1995),  the  OHA 
may  rely  on  ERA's  statements  about 
overcharges  compromised  in 
settlements  when  implementing  Subpart 
V  refund  procedures. 

Furthermore,  contrary  to  the 
Controller's  assertion,  the  ERA  did  not 
disturb  the  "inviolate"  allocation  of  the 
crude  oil  restitutionary  funds  by 
agreeing  to  settle  the  Murphy  crude  oil 
overcharge  litigation.  The  disbursen>ent 
of  crude  oil  overcharge  funds  is  based 
on  the  total  amount  of  funds  collected 
by  the  DOE  in  its  enforcement 
proceedings  and  then  turned  over  to  the 
OHA  for  distribution  through  Subpart  V 
proceedings.  It  is  not  based  on  the 
potential  amount  of  funds  that  the  DOE 
could  have  obtained  if  it  successfully 
litigated  every  claim  to  finality.  The 
ERA  correctly  noted  that  the  royalty 
issue  was  one  of  the  litigation  risks 
which  could  justifiably  be  compromised 
in  settlement.  See  Final  Consent  Order 


'In  view  of  our  determination  not  to  alter  the 
distribution  of  funds  from  the  formula  in  the  MSRP. 
there  is  no  need  to  discuss  UTM's  suggested 
method  of  estimating  the  percentage  of  the  Murphy 
funds  attributable  to  the  royalty  issue. 


Notice  at  47315,  47317.  As  courts  have 
noted  in  the  past.  Consent  Orders  result 
fit)m  a  process  in  which  each  party 
"gives  up  something  it  might  have  won 
in  litigation."  Consumer  Energy  Council 
v.  Duncan.  No.  CA  80-2570  (D.D.C. 
April  1,  1981),  3  Fed.  Energy  Guidelines 
1  26.314  (1981)  {CEQ.  Consent  Order 
negotiations,  therefore,  fall  entirely 
within  ERA'S  prosecutorial  discretion. 
Id.  See  also  Payne  22.  Inc..  762  F.2d  91 
(1985)  (Court  review  of  DOE  Consent 
Orders  would  result  "in  chaos").  If  we 
followed  the  Controller's  logic  to  its 
natural  conclusion,  the  OHA  could 
never  rely  on  an  ERA  Consent  Order. 
Instead,  the  OHA  would  need  to 
determine  what  ERA  could  conceivably 
have  won  in  completely  successful 
litigation  and  deduct  the  amount  of  any 
compromise  ft-om  the  federal  share  of 
any  crude  oil  refund  disbursement 
under  the  MSRP.  This  notion  is  patently 
absurd.  It  would  nm  counter  to  the 
considerations  of  administrative 
efficiency  underlying  ERA's  settlement 
authority,  and  impose  an  impossible      * 
burden  on  DOE's  limited  resources. 
CEC.  3  Fed.  Energy  Guideline  at  28,417. 

We  do  not,  however,  rely  solely  on 
these  considerations  in  rejecting  the 
Controller's  and  UTM's  comments  on 
the  proper  disbursement  of  funds.  We 
reject  the  suggested  disbursement 
changes  because  they  stem  from  a 
misunderstanding  of  the  federal 
government's  role  in  the  disbursement 
of  funds  for  indirect  restitution.  Our 
recent  holding  in  Defense  Logistics 
Agency.  24  DOE  1  85,134  (1995)  (DLA) 
is  relevant  here.  As  we  stated  in  DLA. 
the  federal  government  is  not  seen  as  a 
monolithic  entity  for  the  purposes  of 
refund  proceedings.  Its  role  in  the 
division  of  funds  is  entirely  separate 
from  the  role  of  individual  agencies  as 
consumers  of  petroleum  products  or,  in 
the  case  of  USGS,  as  a  collector  of 
royalties  for  crude  oil  produced  on 
federal  land.  "(T]he  division  of  monies 
between  the  federal  government  and  the 
states  pursuant  to  the  terms  of  the 
Settlement  Agreement  arose  as  a 
function  of  their  role  as  parens  patriae. 
as  stand-ins  for  their  citizens  who, 
though  unidentified,  were  nonetheless 
injured  by  the  crude  oil  overcharges." 
Id.  at  88,415.  In  other  words,  the  federal 
goverrunent's  40  percent  share  of  crude 
oil  monies  for  indirect  restitution  under 
the  MSRP  is  not  paid  to  compensate  the 
federal  government  for  any  injuries  from 
petroleum  overcharges.  It  is  paid  to  the 
federal  government  so  that  the  federal 
government  can  compensate  the  mass  of 
unidentified  citizens  who  all  suffered  to 
some  degree  from  the  overcharges. 

The  federal  government  and  the  states 
also  have  other,  different  roles  in  the 


process.  For  example,  we  have  held  that 
state  and  federal  agencies  may  receive 
refunds  as  end-users  in  refund 
proceedings  because  their  role  as 
purchasers  and  consumers  is  entirely 
separate  from  their  role  in  providing 
indirect  restitution  to  their  citizens.  Id.; 
City  of  Burbank.  19  DOE  \  85,169  (1989) 
(No  double  recovery  "is  presented  by  a 
state  serving  as  a  conduit  for  indirect 
restitution  on  behalf  of  its  citizens, 
while  at  the  same  time  receiving  direct 
restitution  in  its  own  right  for  petroleum 
product' purchases.");  Metropolitan 
Atlanta  Rapid  Transit  Authority,  17 
DOE  1  85.243  (1988);  Chicago  Transit 
Authority,  17  DOE  T  85,223  (1988). 
Pursuant  to  this  reasoning,  we  have 
granted  direct  refunds  to  a  number  of 
states  based  on  their  purchases  of 
petroleum  products.  See.  e.g..  The 
Commonwealth  of  Massachusetts,  22 
DOE  1  85,002  (1992);  State  of 
Minnesota,  21  DOE  1  85,342  (1991); 
State  of  Tennessee,  21  DOE  1  85,334 
(1991);  State  of  New  Hampshire,  21  DOE 
1  85,234  (1991);  State  of  Arkansas,  20 
DOE  1  85.741  (1990).  Similarly,  any 
benefit  USGS  received  from  the  alleged 
overcharges  through  the  royalties  has  no 
effect  upon  the  disbursement  of  the 
Murphy  funds  to  the  federal  government 
for  indirect  restitution. 

In  addition,  if  we  accepted  UTM's 
argument  that  we  consider  royalty 
payments  to  the  USGS  as  an  advance 
payment  of  restitution,  we  would  need 
to  apply  the  same  principle  to  the  states. 
Several  states  have  leasing  provisions 
for  state-owned  land  which  require 
payments  of  royalties  on  mineral  rights. 
To  apply  this  principle  consistently,  we 
would  be  forced  to  revisit  each  crude  oil 
overcharge  proceeding  in  which  we 
have  disbursed  money  to  the  states, 
determine  if  the  funds  came  &t)m  a  firm 
which  paid  royalty  payments  to  any 
state,  and  retroactively  deduct  that 
amount  from  our  disbursement  to  the 
states  in  question.  Such  a  scheme  would 
be  hopelessly  complex,  particularly  at 
this  late  date,  and  we  would  refuse  to 
adopt  UTM's  arguments  for  this  reason 
alone. 

In  conclusion,  we  reject  UTM's 
argument  that  we  depart  from  the 
disbursement  of  funds  set  out  in  the 
MSRP  and  the  Stripper  Well  Agreement. 
Whether  one  agency  of  the  federal 
government  arguably  received  some 
benefit  from  the  alleged  overcharges  is 
immaterial  to  the  right  of  all  United 
States  citizens  to  receive  indirect 
restitution  through  the  40  percent  share 
of  the  Murphy  Consent  Order  fund 
deposited  in  the  United  States  Treasury 
under  the  MSRP.  In  addition,  principles 
of  administrative  efficiency  would 
provide  ample  reason  not  to  deviate 


bom  our  established  policy  and  begin  a 
lengthy  examination  into  the  question  of 
which  states  received  royalty  payments 
fix)m  crude  oil  producers,  how  much  the 
states  may  have  benefited  from  these 
royalties,  and  whether  to  rescind 
refunds  already  made  to  them. 
Accordingly,  we  have  decided  that  we 
will  not  alter  the  formula. 

IV.  The  Refund  Procedures 

A.  Crude  Oil  Refund  Policy 

As  explained  above,  we  will 
distribute  the  Murphy  funds  in 
accordance  with  the  DOE's  Modified 
Statement  of  Restitutionary  Policy  in 
Crude  Oil  Cases,  51  FR  27899  (August 
4, 1986)  (the  MSRP).  As  noted  above, 
the  MSRP  establishes  that  40  percent  of 
the  crude  oil  overcharge  funds  will  be 
remitted  to  the  federal  government, 
another  40  percent  to  the  states,  and  up 
to  20  percent  may  initially  be  reserved 
for  the  payment  of  claims  by  injured 
parties.  The  MSRP  also  specifies  that 
any  monies  remaining  after  all  valid 
claims  by  injured  purchasers  are  paid  be 
disbursed  to  the  federal  government  and 
the  states  in  equal  amounts.  The  OHA 
has  utilized  the  MSRP  in  all  Subpart  V 
proceedings  involving  alleged  crude  oil 
violations.  See  Order  Implementing  the 
MSRP,  .51  FR  29689  (August  20, 1986). 
This  Order  provided  a  period  of  30  days 
for  the  filing  of  comments  or  objections 
to  our  proposed  use  of  the  MSRP  as  the 
groundwork  for  evaluating  claims  in 
crude  oil  refund  proceedings.  Following 
this  period,  the  OHA  issued  a  Notice 
evaluating  the  numerous  comments 
which  it  received  pursuant  to  the  Order 
Implementing  the  MSRP.  This  Notice 
was  published  at  52  FR  11737  (AprH  10, 
1987)  (the  April  10  Notice). 

The  April  10  Notice  contained 
guidance  to  assist  potential  claimants 
wishing  to  file  refund  applications  for 
crude  oil  monies  under  the  Subpart  V 
regulations.  Generally,  all  claimants 
would  be  required  to  (1)  document  their 
purchase  volumes  of  petroleum 
products  during  the  August  19, 1973 
through  January  27, 1981  crude  oil  price 
control  period,  and  (2)  prove  that  they 
were  injured  by  the  alleged  crude  oil 
overcharges.  We  also  specified  that  end- 
users  of  petroleum  products  whose 
businesses  are  unrelated  to  the 
petroleum  industry  will  be  presumed  to 
have  been  injured  by  the  alleged  crude 
oil  overcharges  and  need  not  submit  any 
additional  proof  of  injury  beyond 
documentation  of  their  purchase 
volumes.  See  City  of  Columbus,  Georgia. 
16  DOE  1  85,550  (1987).  Additionally, 
we  stated  that  crude  oil  refunds  would 
be  calculated  on  the  basis  of  a  per  gallon 
(or  "volumetric")  refund  amount,  which 


is  obtained  by  dividing  the  crude  oil 
refund  pool  by  the  total  consumption  of 
petroleum  products  in  the  United  Sates 
during  the  crude  oil  price  control 
period.  The  OHA  has  adopted  the 
refund  procedures  outlined  in  the  April 
10  Notice  in  numerous  cases.  See,  e.g., 
Texaco.  Inc.  19  DOE  1  85,200  (1989); 
Shell  Oil  Co..  17  DOE  1  85,204  (1988) 
[Shell);  Mountain  Fuel  Supply  Co.,  14 
DOE  1  85,475  (1986)  (Mountain  Fuel). 

B.  Refund  Claims 

We  adopt  the  DOE's  standard  crude 
oil  refund  procedures  to  distribute  the 
monies  remitted  by  Murphy.  We  have 
chosen  initially  to  reserve  20  percent  of 
the  fund,  plus  accrued  interest,  for 
direct  refiinds  to  claimants  in  order  to 
ensure  that  sufficient  funds  will  be 
available  for  injured  parties.  This 
reserve  figure  may  later  be  reduced  if 
circumstances  warrant. 

The  OHA  will  evaluate  crude  oil 
refund  claims  in  a  manner  similar  to 
that  used  in  Subpart  V  proceedings  to 
evaluate  claims  based  on  alleged  refined 
product  overcharges.  See  Mountain 
Fuel.  14  DOE  at  88.869.  Under  these 
procedures,  claimants  will  be  required 
to  document  their  purchase  volumes  of 
petroleum  products  and  prove  they 
were  injured  as  a  result  of  the  alleged 
violations. 

We  adopt  a  presumption  that  the 
alleged  crude  oil  overcharges  were 
absorbed,  rather  than  passed  on,  by 
applicants  which  were  (1)  end-users  of 
petroleum  products,  (2)  unrelated  to  the 
petroleum  industry,  and  (3)  not  subject 
to  the  regulations  promulgated  under 
the  Emergency  Petroleum  Allocation 
Act  of  1973  (EPAA),  15  U.S.C.  751- 
760h.  In  order  to  receive  a  refund,  end- 
user  claimants  need  not  submit  any 
evidence  of  injury  beyond 
documentation  of  their  purchase 
volumes.  See  Shell.  17  DOE  at  88,406. 

Petroleum  retailer,  reseller,  and 
refiner  applicants  must  submit  detailed 
evidence  of  injury,  and  they  may  not 
rely  upon  the  injury  presumptions 
utilized  in  refined  product  cases.  Id. 
These  applicants,  however,  may  use 
econometric  evidence  of  the  type  found 
in  the  OHA  Report  on  Stripper  Well 
Overcharges.  6  Fed.  Energy  Guidelines 
1  90.507  (1985).  See  also  PODRA 
section  3003(b)(2),  15  U.S.C. 
§  4502(b)(2).  If  a  claimant  has  executed 
and  submitted  a  valid  waiver  pursuant 
to  one  of  the  escrows  established  by  the 
Stripper  Well  Settlement  Agreement,  it 
has  waived  its  rights  to  file  an 
application  for  Subpart  V  crude  oil 
refund  monies.  See  Mid-America 
Dairymen  v.  Henington,  878  F.2d  1448 
(Temp.  Emer.  Ct.  App.),  3  Fed.  Energy 
Guidelines  1  26,617  (1989);  In  re: 


Department  of  Energy  Stripper  Well 
Exemption  Litigation,  707  F.  Supp.  1267 
(D.  Kan.),  3  Fed  Energy  Guidelines  1 
26,613  (1987). 

As  has  been  stated  in  prior  Decisions, 
a  crude  oil  refund  applicant  will  only  be 
required  to  submit  one  application  for 
its  share  of  all  available  crude  oil 
overcharge  funds.  See,  e.g.,  A. 
Tarricone,  Inc.,  15  DOE  1  85,495  (1987). 
A  party  that  has  already  submitted  a 
claim  to  any  other  crude  oil  refund 
proceeding  implemented  by  the  DOE 
need  not  file  another  claim.  The  prior 
application  will  be  deemed  to  be  filed 
in  all  crude  oil  refund  proceedings 
finalized  to  date.  The  final  deadline  for 
the  crude  oil  refund  proceeding  is  Jime 
30, 1995.  It  is  the  policy  of  the  DOE  to 
pay  eligible  crude  oil  refund  claimants 
at  the  rate  of  $0.0016  per  gallon.  We  will 
decide  after  the  resolution  of  a  few 
outstanding  enforcement  proceedings 
whether  sufficient  funds  are  available 
for  additional  refunds. 

To  apply  for  a  refund,  a  claimant 
should  submit  an  Application  for 
Refund  containing  the  information 
specified  by  the  OHA  in  past  Decisions. 
See,  e.g.,  Permian  Corp.,  23  DOE  1 
85,034  (1993);  Hood  Goldsberry,  18  DOE 
1  85,902  (1989).  All  applications  must 
be  postmarked  no  later  than  June  30, 
1995  and  sent  to:  Subpart  V  Crude  Oil 
Overcharge  Refunds,  Office  of  Hearings 
and  Appeals.  Department  of  Energy. 
1000  Independence  Avenue.  SW., 
Washington,  DC  20585 

Although  an  applicant  is  not  required 
to  use  any  specific  form  for  its  crude  oil 
refund  application,  a  suggested  form  has 
been  prepared  by  the  OHA  and  may  be 
obtained  by  sending  a  written  request  to 
the  address  listed  above.   . 

C.  Payments  to  the  Federal  Govermnent 
and  the  States 

Under  the  terms  of  the  MSRP.  we 
have  determined  that  the  remaining  80 
percent  of  the  Murphy  funds,  plus 
accrued  interest,  should  be  disbursed  in 
equal  shares  to  the  states  and  the  federal 
government  for  indirect  restitution. 
Refunds  to  the  states  will  be  in 
proportion  to  the  consumption  of 
petroleum  products  in  each  state  during 
the  period  of  price  controls.  The  share 
or  ratio  of  the  funds  which  each  state 
will  receive  is  contained  in  Exhibit  H  of 
the  Stripper  Well  Settlement 
Agreement.  6  Fed.  Energy  Guidelines  1 
90,509  at  90,687.  When  disbursed,  these 
funds  will  be  subject  to  the  same 
Umitations  and  reporting  requirements 
as  all  other  crude  oil  monies  received  by 
the  states  under  the  Stripper  Well 
Settlement  Agreement. 

It  Is  Therefore  Ordered  That: 
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(1)  Applications  for  Refund  from  the 
crude  oil  overcharge  funds  remitted  by 
Murphy  Oil  Corp./Murphy  Oil  USA, 
Inc..  may  now  be  filed. 

(2)  All  Applications  submitted 
pursuant  to  paragraph  (1)  must  be  filed 
in  duplicate  and  postmarked  no  later 
than  June  30, 1995. 

(3)  The  Director  of  Special  Accounts 
and  Payroll,  Office  of  Departmental 
Accounting  and  Financial  Systems 
Development,  Office  of  the  Controller  of 
the  Department  of  Energy  shall  take  all 
steps  necessary  to  transfer  $10,700,000, 
plus  all  accrued  interest,  from  the 
Murphy  subaccount  (Account  No. 
RMUC01994W)  pursuant  to  Paragraphs 
(4),  (5),  and  (6)  of  this  Decision. 

(4)  The  Director  of  Special  Accounts 
and  Payroll  shall  transfer  $4,280,000 
(plus  interest)  of  the  funds  obtained 
pursuant  to  Paragraph  (3)  above  into  the 
subaccount  denominated  "Crude 
Tracking-States,"  Number 
999DOE003W. 

(5)  The  Director  of  Special  Accounts 
and  Payroll  shall  transfer  $4,280,000 
(plus  interest)  of  the  funds  obtained 
pursuant  to  Paragraph  (3)  above  into  the 
subaccount  denominated  "Crude 
Tracking-Federal,"  Number 
999DOE002W. 

(6)  The  Director  of  Special  Accounts 
and  Payroll  shall  transfer  $2,140,000 
(plus  interest)  of  the  funds  obtained 
pursuant  to  Paragraph  (3)  above  into  the 
subaccount  denominated  "Crude 
Tracking-Claimants  4,"  Number 
999DOE010Z. 

Date:  June  15,  1995. 
George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 
[FR  Doc.  95-15465  Filed  &-22-95:  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-5226-2] 

Agency  Information  Collection 
Activities  Under  0MB  Review 

mGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.].  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden. 


DATES:  Comments  must  be  submitted  on 
or  before  July  24,  1995. 

FOR  FURTHER  INFORMATION  OR  A  COPY 
call:  Sandy  Farmer  at  EPA,  (202)  260- 
2740,  please  refer  to  EPA  ICR  #  0143.05. 
SUPPLEMENTARY  INFORMATION: 

Office  of  Prevention,  Pesticides  and 
Toxic  Substances 

Title:  Recordkeeping  Requirements 
for  Producers  of  Pesticides  (EPA  ICR 
No.:  0143.05;  OMB  No.:  2070-0028). 
This  is  a  request  for  an  extension  of  the 
expiration  date  of  a  currently  approved 
collection. 

Abstract:  This  collection  requires 
producers  of  pesticides  to  maintain 
records  related  to  production  and  other 
operations.  EPA  may  inspect  these 
records  to  determine  compliance  with 
the  Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA).  Producers 
themselves  may  use  the  records  to  fulfill 
various  FIFRA-mandated  reporting 
requirements. 

Burden  Statement:  The  estimated 
annual  recordkeeping  burden  for  this 
collection  of  information  is  an  average 
of  2  hours  per  pesticide  producer.  This 
estimate  includes  the  time  needed  to 
review  instructions,  plan  activities, 
gather  information,  process  and  review 
for  accuracy,  and  store  and  maintain  the 
information. 

Respondents:  Pesticide  producers. 

Estimated  No.  of  Respondents: 
12,700. 

Estimated  No.  of  Responses  per 
Respondent:  0  (Recordkeeping  only). 

Estimated  Total  Annual  Burden  on 
Respondents:  25,400  hours. 

Frequency  of  Collection:  On  occasion. 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  the 
information  collection,  including 
suggestions  for  reducing  the  burden, 
(please  refer  to  EPA  ICR  #  0143.05  and 
OMB  #  2070-0028)  to: 

Sandy  Farmer,  EPA  ICR  #  0143.05.  U.S. 
Environmental  Protection  Agency. 
Regulatory  Information  Division — 
2136,  401  M  Street,  S.W.,  Washington, 
D.C.  20460. 

and 

Tim  Hunt,  OMB  #  2070-0028,  Office  of 
Management  and  Budget,  Office  of 
Information  and  Regulatory  Affairs, 
725  17th  Street,  N.W.,  Washington, 
D.C.  20503. 

Dated:  June  19,  1995. 
Richard  Westlund, 

Acting  Director  for  Regulatory  Information 

Division. 

IFR  Doc.  95-15432  Filed  6-22-95:  8:45  am) 
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[FRL-6226-S] 

Proposed  Stipulation  of  Settlement; 
NOx  Waivers  for  Clean  Air  Act 
Conformity  Requirements 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  proposed  stipulation; 
request  for  public  comment. 

SUMMARY:  In  accordance  with  section 
113(g)  of  the  Clean  Air  Act  (Act),  notice 
is  hereby  given  of  a  proposed 
stipulation  of  partial  settlement  in 
litigation  instituted  against  the 
Environmental  Protection  Agency  (EPA) 
challenging  EPA's  rules  on  determining 
conformity  of  federal  actions  to  State 
Implementation  Plans  (SIPs).  The 
Environmental  Defense  Fund  (EDF)  and 
several  other  environmental  groups 
challenged  numerous  aspects  of  EPA's 
transportation  and  general  conformity 
rules  issued  under  section  176(c)  of  the 
Act  (58  FR  62,188  (Nov.  24, 1993);  58 
FR  63,214  (Nov.  30, 1993)).  EDF  et  al. 
V.  EPA,  et  al..  D.C.  Cir.  No.  94-1044  and 
consolidated  cases. 

EPA  is  currently  reconsidering 
various  provisions  of  these  regulations, 
including  some  of  those  under  challenge 
by  EDF.  The  parties  to  the  litigation 
agree  that  judicial  consideration  of  the 
issues  under  reconsideration  by  EPA 
should  be  stayed  pending  EPA  action 
with  respect  to  any  changes  to  those 
provisions. 

One  of  the  provisions  under 
reconsideration  by  EPA  is  EPA's 
authority  to  issue  exemptions  from 
interim  conformity  requirements  for 
NOx  emissions  under  the  authority  of 
section  182(f)  of  the  Act.  EPA  proposes 
to  enter  into  a  stipulation  with  EDF  in 
which  EPA  will  commit  not  to  use  the 
authority  of  the  conformity  regulations 
to  sign  any  conformity  waivers  under 
section  182(f)  of  the  Act  for  areas  subject 
to  section  182(b)(1)  of  the  Act  from 
April  20,  1995  until  EPA  takes  final 
action  completing  the  reconsideration  of 
the  conformity  regulations  with  respect 
to  this  issue.  In  addition,  if  EPA  grants 
any  conformity  waivers  during  the 
period  described  above  as  to  areas  not 
subject  to  182(b)(1)  and  the  regulatory 
provisions  relied  upon  in  issuing  such 
waivers  are  reversed  by  the  court,  EPA 
agrees  to  reconsider  any  such  waivers 
within  six  months  following  such  court 
determination. 

For  a  period  of  thirty  (30)  days 
following  the  date  of  publication  of  this 
notice,  the  Agency  will  receive  written 
comments  relating  to  the  proposed 
modification  of  the  stipulation  of 
settlement.  EPA  or  the  Department  of 
Justice  may  withhold  or  withdraw 


consent  to  the  proposed  modification  if 
the  comments  disclose  facts  or 
circumstances  that  indicate  that  such 
consent  is  inappropriate,  improper, 
inadequate,  or  inconsistent  with  the 
requirements  of  the  Act. 

Copies  of  the  proposed  stipulation  are 
available  from  Sara  Schneeberg,  Air  and 
Radiation  Division  (2344R),  Office  of 
General  Counsel,  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW.. 
Washington,  DC  20460,  (703)  235-5332. 
Written  comments  should  be  sent  to 
Sara  Schneeberg  at  the  above  address 
and  must  be  submitted  on  or  before  July 
24,  1995. 

Dated:  June  14,  1995. 
Jean  C.  Nelson, 
General  Counsel. 
IFR  Doc.  95-15437  Filed  6-22-95;  8:45  am] 
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[ER-^RL-4724-2] 

Environmental  Impact  Statements; 
Notice  of  Availability 

Responsible  Agency:  Office  of  Federal 

Activities,  General  Information  (202) 

260-5076  OR  (202)  260-5075. 
Weekly  receipt  of  Environmental 

Impact  Statements  Filed  June  12,  1995 

Through  June  16.  1995  Pursuant  to  40 

CFR  1506.9. 

EIS  No.  950255,  FINAL  EIS,  GSA,  AZ. 
Phoenix  Federal  Building — United 
States  Courthouse,  Site  Selection  and 
Construction  within  a  portion  of  the 
Central  Business  District,  City  of 
Phoenix,  AZ,  Due:  July  24, 1995. 
Contact:  Alan  R.  Campbell  (415)  744- 
5252. 

EIS  No.  950256.  FINAL  EIS,  GSA,  WA. 
Seattle  Federal  Courthouse  Building 
(Project  #  ZWA  81061). 
Implementation,  Site  Selection, 
Construction  and  Operation,  King 
County,  WA,  Due:  July  24, 1995, 
Contact:  Donna  M.  Meyer  (206)  931- 
7675. 

EIS  No.  950257.  DRAFT  EIS,  FHW,  NY, 
1-287  Cross  Westchester  Expressway 
(CWE)  Transportation  Improvements. 
New  York  State  Thruway  Route-303 
to  Route-120,  Funding,  Right-of-Way 
Acquisition,  COE  Section  10  and  404 
Permits,  Rockland  and  Westchester 
Counties,  NY,  Due:  August  07, 1995, 
Contact:  Vin  Tabor  (518)  431-4126. 

EIS  No.  950258,  FINAL  EIS.  AFS,  CO, 
Loveland  Ski  Area  Master 
Development  Plan,  Implementation, 
Arapaho  National  Forest,  Clear  Creek 
Ranger  District,  Clear  Creek  County, 
CO.  Due:  July  24,  1995,  Contact:  Sue 
Greenley  (303)  567-2901. 

EIS  No.  950259,  FINAL  EIS,  DOE,  WA, 
ID,  NV,  MT,  UT,  OR,  CA,  AZ,  WY, 


NM,  Business  Plan  to  Operate  Electric 
Utility  Market,  Transmission  Services 
and  Fish  and  Wildlifie  Activities, 
Funding  and  Implementation,  WA, 
OR,  ID,  CA,  NV,  AZ,  MT,  WY,  UT. 
NM  and  British  Columbia,  Due:  July 
24,  1995.  Contact:  Carol  M.  Borgstrom 
(800) 472-2756. 

EIS  No.  950260,  FINAL  EIS,  AFS,  VT, 
Mad  River  Water  Withdrawal  and 
Sugarbush  South  Snowmaking  and 
Trail  Improvement  Project,  Approval, 
Special-Use  and  COE  Section  404 
Permits  Issuance,  Green  Mountain 
National  Forest,  Washington  County, 
VT,  Due:  July  24, 1995.  Contact:  Sam 
Emmons  (802)  747-6757. 

EIS  No.  950261.  DRAFT  EIS,  BLM,  WY, 
Jackpot  Underground  Uranium  Mine 
Project,  Construction  and  Operation. 
Plan  of  Operation  Approval,  NPDES 
Permit  and  COE  Section  404  Permit, 
Fremont  and  Sweetwater  Counties, 
WY,  Due:  August  22, 1995.  Contact: 
Larry  Kmoch  (307)  324-7171. 

EIS  No.  950262,  FINAL  EIS,  AFS.  ID, 
Grays  Ranger  Timber  Sales, 
Implementation,  Caribou  National 
Forest,  Soda  Springs  Ranger  District, 
Caribou  County,  ID,  Due:  July  24, 
1995,  Contact:  Anthony  A.  Varibre 
(208) 547-4356. 

EIS  No.  950263,  FINAL  EIS,  AFS,  Red- 
Cockaded  Woodpecker  (RCW) 
(Picoides  borealis)  Repopulation  and 
Habitat  Areas  Management 
Implementation,  National  Forests  in 
the  Southern  Region,  Due:  July  24, 
1995,  Contact:  Dennis  L.  Knisac  (404) 
347-4338. 

EIS  No.  950264,  FINAL  EIS,  USN,  SC, 
Charleston  Naval  Base  Disposal  and 
Reuse,  Implementation,  Charleston 
and  Dorchester  Counties,  SC,  Due: 
July  24, 1995.  Contact:  William  Sloger 
(803) 743-0797. 

Amended  Notices 

EIS  No.  950082,  DRAFT  EIS.  AFS.  PR. 
Caribbean  National  Forest  Land  and 
Resource  Management  Plan, 
Implementation,  PR,  Due:  July  17, 
1995,  Contact:  Pablo  Cruz  (809)  766- 
5335.  Published  FR  03-17-95— 
Review  period  extended. 

EIS  No.  9501 70,  DRAFT  EIS.  FHW.  WI, 
US  12  Highway  Improvement.  Sauk 
City  to  Middleton,  Funding  and  COE 
Section  404  Permits  Issuance,  Sauk 
and  Dane  Counties,  WI,  Due:  July  17, 
1995,  Contact:  Richard  Madrzak  (608) 
264-5968.  Published  FR— 05-05-95 
Review  period  extended. 

EIS  No.  9501 77,  DRAFT  SUPPLEMENT. 
COE.  TX,  OK.  Red  River  Chloride 
Control  Project.  Construction  and 
Operation  Methods.  Updated  and 
Additional  Information,  several 
counties  TX  and  OK,  Due:  July  05, 


1995,  Contact:  David  L.  Combs  (918) 
669-7188.  PubUshed  FR  03-17-95— 
Review  period  extended. 
£/S  No.  950238,  FINAL  EIS,  SFW.  NV. 
Desert  Tortoises  (Gopherus  Agassizii) 
Habitat,  Issuance  of  Permit  to  Allow 
Incidental  Take,  Federal  Land  and  . 
Non-Federal  Land,  Clark  County,  NV, 
Due:  July  10, 1995,  Contact:  Al  Pfister 
(503)  231-6241.  Published  6-09-95— 
Telephone  Number  Correction. 

Dated:  June  20, 1995. 
William  D.  Dickerson, 

Director.  NEPA  Compliance  Division.  Office 

of  Federal  Activities. 

[FR  Doc.  95-15472  Filed  6-22-95;  8:45  am] 

BIUJNQCOOE  •S80-<»-U 


[ER-FRL-4724-3] 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  May  15. 1995  Through  May 
19, 1995  pursuant  to  the  Environmental 
Review  Process  (ERP),  under  Section 
309  of  the  Clean  Air  Act  and  Section 
102(2)(c)  of  the  National  Environmental 
Policy  Act  as  amended.  Requests  for 
copies  of  EPA  comments  can  be  directed 
to  the  Office  of  Federal  Activities  at 
(202) 260-5076. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (EISs)  was  published  in  FR 
dated  April  14,  1995  (60  FR  19047). 

Draft  EISs 

ERP  No.  D-AFS-K65240-CA  RaUng 
EC2,  Barkley  Fire  Salvage  Sale, 
Implementation,  Lower  Deer  Creek 
M^agement  Area,  Lassen  National 
Forest,  Almanor  Ranger  District, 
Tehama  County,  CA. 

Summary:  EPA  expressed 
environmental  concerns  because  the 
draft  EIS  does  not  sufficiently  describe 
impacts  to  water  quality,  air  quality  and 
biodiversity — including  plant  species 
and  wildlife. 

ERP  No.  D-AFS-L60101-ID  Rating 
EC2,  Secesh  River  Subdivision  Access 
Roads,  Implementation,  Special-Use- 
Permit,  Idaho  County,  ID. 

Summary:  EPA  expressed 
environmental  concerns  based  on 
potential  water  quality  impacts, 
specifically  potential  affects  on  Snake 
River  chinook  salmon,  and  no 
cumulative  effects  issues  in  the  South 
Fork  Salmon  River  Special  Management 
Area. 

ERP  No.  D-AFS-L65241-ID  Rating 
EC2,  Fish  Bate  Timber  Sale, 
Implementation,  North  Fork  Clearwater 
River,  Clearwater  National  Forest,  North 
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Fork  Ranger  District,  Clearwater  County, 
ID. 

SujTJiTia/y:  EPA  expressed 
environmental  concerns  and  is 
particularly  concerned  with  the  effects 
of  timber  harvest  on  fisheries  in  Sheep 
Creek,  Sneak  Creek  and  Bates  Creek. 

ERP  No.  D-COE-K36111-CA  Rating 
EC2.  Santa  Paula  Creek  Flood  Control 
Project,  Improvements,  Right-of-Way 
Grant,  Ventura  County,  CA. 

Summary:  EPA  expressed 
environmental  concerns  that  the 
proposed  action  could  further  diminish 
the  aquatic  and  streamside  habitat  by 
eliminating  a  reach  of  natural 
streambed.  EPA  recommended  that  the 
final  EIS  examine  alternative  designs 
which  incorporate  natural  stream 
processes  and  promote  habitat 
restoration,  and  reevaluate  mitigation 
measures  to  ensure  that  impacts  to 
wildlife  and  aquatic  resources  are  fully 
offset. 

ERP  No.  D-FHW-K4021&-AZ  Rating 
EC2,  Pima  Freeway — Loop  101, 
Construction,  1-17  and  Scottsdale  Road, 
Funding,  NPDES  and  COE  Section  404 
Permits,  Maricopa  County,  AZ. 

Summary:  EPA  expressed 
environmental  concerns  regarding  air 
quality  impacts,  Environmental  Justice, 
and  fioodplain  management.  EPA  asked 
FHWA  to  provide  more  information  in 
the  Final  EIS  regarding  CO  microscale 
analysis,  cumulative  impacts,  and  also 
neighborhood  demographics. 

ERP  No.  D-IBR-A39137-00  Rating 
E02,  Acreage  Limitation  and  Water 
Conservation  Rules  and  Regulations, 
Revised  and/or  New  Rules  for 
Replacement  and  Expansion  of  Existing 
Rules  pertaining  to  the  Administration 
of  the  Reclamation  Reform  Act  of  1982, 
Implementation  in  Seventeen  Western 
States. 

Summary:  EPA  expressed 
environmental  objections  over  the 
limited  analysis  of  alternatives  that 
could  promote  a  more  environmentally 
protective  allocation  of  water,  and 
requested  that  the  final  EIS  more  fully 
explore  opportunties  for  using 
conserved  water  for  insteam  purposes. 

ERP  No.  D-USN-K11050-HI  Rating 
EC2,  Bellows  Air  Force  Station  Land 
Use  and  Development  Plan. 
Implementation,  Waimanalo,  HI. 

Summary:  EPA  requested  additional 
data  on  wetlands  and  biological 
resources,  identification  of  mitigation 
measures;  and  further  discussion  of 
cxunulative  impacts. 

ERP  No.  DS-COE-K36009-CA  Rating 
E02,  Napa  River  Flood  Control  Project, 
Updated  Information,  Flood 
Improvement,  City  of  Napa.  Napa 
County.  CA. 


Summary:  EPA  expressed 
environmental  objections  due  to  the 
potential  for  significant  degradation  of 
valuable  riparian  habitat.  EPA  requested 
that  the  final  document  provide  greater 
detail  on  potential  water  quality 
impacts,  impacts  from  upland  sediment 
disposal,  hazardous  waste  management, 
cumulative  impacts  and  mitigation  for 
impacts  to  wetland  areas.  EPA  also 
requested  that  the  final  document 
include  a  discussion  of  non-structural 
alternatives. 

FINAL  EISs 

ERP  No.  F-AFS-K65156-CA  Shasta- 
Trinity  National  Forests  Land  and 
Resource  Management  Plan. 
Implementation,  Hiunboldt,  Modoc, 
Shasta,  Siskiyou,  Tehama  and  Trinity 
Counties,  CA. 

Summary:  EPA  expressed  continuing 
concern  with  the  adequacy  of  the 
opportunity  for  the  public  to  thoroughly 
review  the  final  LRMP/FEIS  and  the 
lack  of  detailed  analysis  of 
environmental  consequences.  Of 
specific  concern  is  the  minimal 
discussion  of  air  quality,  biodiversity, 
cumulative  impacts,  and  mitigation 
measures. 

ERP  No.  F-AFS-K65166-CA 
Cottonwood  Fire  Restoration  Project, 
Implementation,  Tahoe  National  Forest, 
Sierraville  Ranger  District,  Sierra 
County,  CA. 

Summary:  EPA  expressed 
environmental  objections  with  the 
projected  adverse  impact  to  water 
quality,  particularly  in  watersheds  with 
very  high  Threshold  of  Concern  (TOC) 
levels  and/or  significant  increments  in 
erosion  due  to  the  project.  The  Record 
of  Decision  should  commit  to 
monitoring  and  mitigation  necessary  to 
demonstrate  that  Water  Quality 
Standards  and  beneficial  uses  will  be 
fully  protected  in  all  watersheds, 
consistent  with  the  Clean  Water  Act. 

ERP  No.  F-AFS-L65236-OR  Santiam 
Pass  Forest  Health  Project, 
Implementation,  Willamette  Natioiial 
Forest,  McKenzie  Ranger  District,  Linn 
County,  OR. 

Summary:  Review  of  the  final  EIS  has 
been  completed  and  the  project  found  to 
be  environmentally  satisfactory.  No 
formal  comment  letter  was  sent  to  the 
preparing  Agency. 

ERP  No.  F-BLM-K67027-AZ  Cypus 
Tohono  Open  Pit  Mine  Expansion 
Project,  Plan  of  Operation  Approval  and 
Drilling  Permit,  Implementation, 
Tohono  O'odham  Nation,  Papago  Indian 
Reservation,  Pinal  County,  AZ. 

Summary:  EPA  expressed 
environmental  concerns  about  the  need 
for  additional  information  regarding 
acid  drainage  potential,  a  discussion  of 


the  impacts  and  necessary  measures  to 
mitigate  impacts  to  waters  of  the  U.S. 
pursuant  to  Clean  Water  Act  Section 
404,  and  project  monitoring.  EPA 
recommended  that  these  issues  be 
resolved  before  BLM  signs  a  Record  of 
Decision. 

ERP  No.  F-COE-C30009-NJ  Atlantic 
Coast  of  New  Jersey.  Beach  Erosion 
Control  Project,  Implementation,  Sandy 
Hook  to  Bamegat  Inlet  within  the 
Borough  of  Asbury  Park  to  Manasquan, 
Monmouth  County,  NJ. 

Summary:  EPA  commented  that  the 
final  EIS  adequately  addressed  EPA's 
concerns,  and  it  does  not  object  to 
implementation  of  the  project. 

ERP  No.  F-FHW-G40133-OK  OK-99/ 
OK-3E/US  377  North  of  Ada 
Transportation  Corridor  Reconstruction, 
Funding,  COE  Section  404  and  NPDES 
Permits,  Pontotoc  and  Seminole 
Counties,  OK. 

Summary:  Review  of  the  final  EIS  has 
been  completed  and  the  project  found  to 
be  environmentally  satisfactory.  No 
formal  comment  letter  was  sent  to  the 
preparing  Agency. 

ERP  No.  F-FHW-J40126-MT  US  2 
Reconstruction,  Columbia  Heights  to 
Hungry  Horse,  Funding,  Land  Transfer 
and  COE  Section  404  Permit,  Flathead 
County,  MT. 

Summary:  EPA  expressed 
environmental  concerns  regarding  the 
potential  for  the  preferred  alternative  to 
hasten  or  induce  changes  in  the  pattern 
of  land  use,  population  density  or 
growth  rate  in  the  Canyon  area  which 
may  result  in  adverse  effects  to  water, 
wetlands,  wildlife  habitat,  and  other 
natural  and  environmentally  sensitve 
areas  in  undeveloped  areas  east  of 
Columbia  Heights.  EPA  also,  identified 
inconsistences  in  the  wetland  impact 
evaluation. 

ERP  No.  F-FRC-K02023-00 
Tuscarora  Natural  Gas  Pipeline  Project, 
Construction  and  Operation,  Right-of- 
Way  Grant.  Special-Use-Permit,  NPDES 
Permit  and  COE  Section  404  Permit, 
Lassen  County,  CA;  Washoe  and  Storey 
Counties,  NV  and  Klamath  County,  OR. 

Summary:  EPA  continues  to  have 
environmental  concerns  regarding 
cultural  resource  mitigation  and 
requested  that  appropriate  mitigation  be 
included  in  the  Record  of  Decision. 

ERP  No.  F-FRC-L02022-AK  Yukon 
Pacific  Liquefied  Natural  Gas  (LNG) 
Liquefaction  Plant  Construction  and 
Operation,  Approval,  Anderson  Bay, 
Port  Valdez,  AK. 

Summary:  EPA  expressed 
environmental  concerns  that  the  final 
EIS  did  not  contain  a  detailed 
Prevention  of  Significant  Deterioration 
(PSD)  permit  analysis  or  detailed 


/ 


information  on  wetland  impacts  and 
mitigation. 

Other 

ERP  No.  LI>-AFS-L61202-ID  RaUng 
LO,  White  Sand  Creek  and  a  Two-Mile 
Segment  of  the  Upper  Lochsa  River 
Wild  and  Scenic  River  Suitability  Study 
for  Designation  or  Nondesignation  in 
the  Wild  and  Scenic  Rivers  System. 
Clearwater  National  Forest.  Idaho 
County,  ID. 

Summary:  EPA  expressed  lack  of 
environmental  objections.  No  formal 
comment  letter  was  sent  to  the 
preparing  Agency. 

ERP  No.  LD-AFS-L61203-ID  Rating 
LO,  Upper  Selway  River  Tributaries, 
Wild  and  Scenic  River  Study,  for  Fifteen 
Rivers,  Suitability  and  Unsuitability. 
National  Wild  and  Scenic  Rivers 
Systems.  Nez  Perce  National  Forest, 
Idaho  County.  ID. 

Summary:  EPA  expressed  lack  of 
environmental  objections.  No  formal 
comment  letter  was  sent  to  the 
preparing  Agency. 

Dated:  June  20, 1995. 
William  D.  Dickerson, 

Director,  NEPA  Compliance  Division,  Office 

of  Federal  Activities. 

[FR  Doc.  95-15473  Filed  6-22-95;  8:45  am] 

BILLING  CODE  6560-60-U 

[FRL-5225-4] 

Underground  Injection  Control 
Program;  Hazardous  Waste  Disposal 
Injection  Restrictions;  Petition  for 
Exemption — Class  I  Hazardous  Waste 
Injection;  Sterling  Chemicals 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  Final  Decision  on 

Exemption  Reissuance. 

summary:  Notice  is  hereby  given  that  a 
Petition  for  reissuance  of  an  exemption 
to  the  land  disposal  restrictions  under 
the  1984  Hazardous  and  SoUd  Waste 
Amendments  to  the  Resource 
Conservation  and  Recovery  Act  has 
been  granted  to  SterUng  Chemicals,  for 
the  Class  I  injection  wells  located  at 
Texas  City,  Texas.  As  required  by  40 
CFR  Part  148,  the  company  has 
adequately  demonstrated  to  the 
satisfaction  of  the  Environmental 
Protection  Agency  by  petition  and 
supporting  documentation  that,  to  a 
reasonable  degree  of  certainty,  there  will 
be  no  migration  of  hazardous 
constituents  from  the  injection  zone  for 
as  long  as  the  waste  remains  hazardous. 
This  final  decision  allows  the 
underground  injection  by  Sterling 
Chemicals  of  the  specific  restricted 


hazardous  waste  identified  in  the 
petition  for  reissuance,  into  the  Class  I 
hazardous  waste  injection  wells  at  the 
Texas  City,  Texas  facility  specifically 
identified  in  the  petition  for  as  long  as 
the  basis  for  granting  an  approval  of  this 
petition  remains  valid,  under  provisions 
of  40  CFR  148.24.  As  required  by  40 
CFR  124.10,  a  pubHc  notice  was  issued 
April  24. 1995.  The  public  comment 
period  ended  on  June  8. 1995.  EPA 
received  no  comments.  This  decision 
constitutes  final  Agency  action  and 
there  is  no  Administrative  appeal. 
DATES:  This  action  is  effective  as  of  June 
15,  1995. 

ADDRESSES:  Copies  of  the  petition  for 
reissuance  and  all  pertinent  information 
relating  thereto  are  on  file  at  the 
following  location:  Environmental 
Protection  Agency.  Region  6,  Water 
Management  Division,  Water  Supply 
Branch  (6W-SU),  1445  Ross  Avenue. 
Dallas,  Texas  75202-2733. 
FOR  FURTHER  INFORMATION  CONTACT:  Phil 
Dellinger,  Unit  Leader,  UIC  State 
Programs/Land  Ban,  EPA — Region  6, 
telephone  (214)  665-7142. 
Robert  Haimesschlager, 
Acting  Director,  Water  Management  Division 
(6W). 
[FR  Doc.  95-15434  Filed  6-22-95;  8:45  am] 

BILUNO  CODE  6S«S-eO-P 


(OPP-00411;  FRL-4962-2] 

FIFRA  Scientific  Advisory  Panel;  Open 
Meeting 

AGENCY:  Envirorunental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  open  meeting. 

SUMMARY:  There  will  be  a  1-day  meeting 
of  the  Federal  Insecticide,  Fungicide, 
and  Rodenticide  Act  (FIFRA)  Scientific 
Advisory  Panel  (SAP),  in  conjunction 
with  members  of  the  Science  Advisory 
Board,  to  review  a  set  of  scientific  issues 
being  considered  by  the  Agency  in 
connection  with  a  report  prepared  by 
the  Aquatic  Dialogue  Group  for  the 
Society  of  Environmental  Toxicology 
and  Chemistry  (SETAC)  titled:  Aquatic 
Risk  Assessment  and  Mitigation 
(November  1994).  The  report  presents 
the  Aquatic  Dialogue  Group's 
deliberations  concerning  aquatic  risk 
assessment  procedures,  when  aquatic 
mitigation  would  be  necessary  for 
agricultural  use  of  pesticides,  followed 
by  mitigation  methods  that  are  currently 
available.  Methods  for  assessing  the 
efficacy  of  mitigation  actions  to  reduce 
or  eliminate  exposure  and/or  effects  to 
aquatic  resources  are  also  presented  in 
this  report.  This  report  is  the  result  of 
open  scientific  discussions  between 


EPA.  the  Agricultural  Chemical 
Protection  Association,  agrichemical 
companies,  academia,  and 
environmental  and  agricultural  interest 
groups. 

DATES:  The  meeting  will  be  held  on 
Monday,  July  17. 1995,  from  8:30  a.m. 
to  4:30  p.m.  Written  comments  should 
be  submitted  by  June  30. 1995. 
ADDRESSES:  The  meeting  will  be  held  at: 
Environmental  Protection  Agency. 
Crystal  Mall  #2. 1921  Jefferson  Davis 
Highway,  Arhngton,  VA,  in  the  11th 
Floor  Conference  Room  ("Fishbowl", 
Rm.  1123). 

Submit  written  comments  (1  original 
and  20  copies)  to:  By  mail:  Public 
Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C),  Environmental  Protection 
Agency.  401  M  St..  SW.,  Washington. 
DC  20460.  In  person,  bring  comments 
to:  Rm.  1132.  Crystal  Mall  #2, 1921 
Jefferson  Davis  Highway,  Arlington,  VA. 

Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCII  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  in  5.1 
file  format  or  ASCII  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  the  docket  number 
"OPP-00411."  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail.  Electronic  comments  on 
this  document  may  be  filed  online  at 
many  Federal  Depository  Libraries. 
Additional  information  on  electronic 
submissions  can  be  found  under 
SUPPLEMENTARY  INFORMATION. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Robert  B.  Jaeger,  Designated 
Federal  Official,  FIFRA  Scientific 
Advisory  Panel  (7509C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  Office  location, 
telephone  number,  and  e-mail  address: 
Rm.  815B,  CM  #2, 1921  Jefferson  Davis 
Highway,  Arlington,  VA,  (703)  305- 
5369/7351.  e-mail: 

jaeger.bruce@epamail.epagov.  Copies  of 
the  SETAC  Report  may  be  obtained  by 
contacting:  By  mail:  Rodney  Parrish. 
Executive  Director.  SETAC//SETAC 
Foundation  for  Environmental 
Education.  1010  North  12th  Avenue. 
Pensacola.  Florida  32501.  By  telephone: 
(904)  469-1500/9777. 

Copies  of  EPA  documents  may  be 
obtained  by  contacting:  By  mail:  Public 
Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs. 
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Environmental  Protection  Agency.  401 
M  St..  SW..  Washington.  EX:  20460. 
OfSce  location  and  telephone  number: 
Rm.  1132  Bay.  CM  #2.  1921  Jefferson 
Davis  Highway.  Arlington.  VA.  (703) 
305-5805. 

SUPPLEMENTARY  INFORMATION:  The 
agenda  for  the  meeting  will  follow  the 
general  outline  of  the  report.  Any 
member  of  the  public  wishing  to  submit 
written  comments  should  contact  Robert 
B.  Jaeger  at  the  address  or  the  phone 
number  given  above  to  be  sure  that  the 
meeting  is  still  scheduled  and  to 
confirm  the  Panel's  agenda.  Interested 
persons  are  permitted  to  file  written 
statements  before  the  meeting.  To  the 
extent  that  time  permits  and  upon 
advanced  written  request  to  the 
Designated  Federal  Official,  interested 
persons  may  be  permitted  by  the 
chairman  of  the  Scientific  Advisory 
Panel  to  present  oral  statements  at  the 
meeting.  There  is  no  limit  on  written 
comments  for  consideration  by  the 
Panel,  but  oral  statements  before  the 
Panel  are  limited  to  approximately  5 
minutes.  Since  oral  statements  will  be 
permitted  only  as  time  permits,  the 
Agency  urges  the  public  to  submit 
written  comments  in  lieu  of  oral 
presentations.  Persons  wishing  to  make 
oral  and/or  written  statements  should 
notify  the  IDesignated  Federal  Official 
and  submit  20  copies  of  a  summary  no 
later  than  June  30,  1995.  in  order  to 
ensure  appropriate  consideration  by  the 
Panel. 

Information  submitted  as  a  comment 
in  response  to  this  notice  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  docket. 
Information  not  marked  confidential 
will  be  included  in  the  public  docket 
without  prior  notice.  All  statements  will 
be  made  part  of  the  record  and  will  be 
taken  into  consideration  by  the  Panel. 

A  public  record  has  been  established 
for  this  notice  under  docket  number 
"OPP-00411"  (including  comments  and 
data  submitted  electronically  as 
described  below).  A  public  version  of 
this  record,  including  printed,  paper 
versions  of  electronic  comments,  which 
does  not  include  any  information 
claimed  as  CBI.  is  available  for 
inspection  from  8  a.m.  to  4:30  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 
Rm.  1132  of  the  Public  Response  and 
Program  Resources  Branch,  Field 


Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  Crystal  Mall  #2, 
1921  Jefferson  Davis  Highway. 
ArUngton.  VA. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

opp-docket@epaniail.epa.gov 

'    Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this  notice,  as 
well  as  the  public  version,  as  described 
above  will  be  kept  in  paper  form. 
Accordingly,  EPA  will  transfer  all 
comments  received  electronically  into 
printed,  paper  form  as  they  are  received 
and  will  place  the  paper  copies  in  the 
official  record  which  will  also  include 
all  comments  submitted  directly  in 
writing.  The  official  record  is  the  paper 
record  maintained  at  the  address  in 
"ADDRESSES"  at  the  beginning  of  this 
document. 

Copies  of  the  Panel's  report  of  their 
recommendations  will  be  available  10  to 
15  working  days  after  the  meeting  and 
may  be  obtained  by  contacting  the 
Public  Response  and  Program  Resources 
Branch,  at  the  address  or  telephone 
number  given  above. 

Dated:  June  16,  1995. 
Penelope  A.  Fenner-Crisp, 

Acting  Director.  Office  of  Pesticide  Programs. 

[FR  Doc.  95-15442  Filed  6-22-95;  8:45  am) 
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Common  Sense  Initiative  Council 
(CSIC) 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

acdon:  Notification  of  Public  Advisory 
CSIC  Metal  Finishing  Sector 
Subcommittee  Meeting;  Open  Meeting. 

SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act,  Public  Law 
92—463.  notice  is  hereby  given  that  the 
Metal  Finishing  Sector  Subcommittee  of 
the  Common  Sense  Initiative  Council 
(CSIC)  will  meet  on  the  date  and  times 
described  below.  All  times  noted  are 
Central  Time.  The  meeting  is  open  to 
the  public.  Seating  at  meeting  will  be  on 
a  first-come  basis. 

Metal  Finishing  Sector  Subcommittee — 
July  11-12,  1995 

The  Common  Sense  Initiative 
Council,  Metal  Finishing  Sector 
Subcommittee  (CSIC-MFS)  is  convening 
an  open  meeting  on  July  11  and  12, 
1995.  The  meeting  on  July  11, 1995  is 


scheduled  firom  approximately  9:30  a.m. 
until  about  4:00  p.m.,  and  from  8:30 
until  4:00  p.m.  on  July  12. 1995.  The 
meetings  will  be  held  at  the  Holiday  Inn 
Crown  Plaza.  610  Hilton  Boulevard, 
Arm  Arbor.  MI  48108.  The  phone 
number  of  the  hotel  is  (313)  761-7800. 

The  purpose  of  the  Subcommittee 
meeting  is  to  continue  the  development 
of  project  proposals  and  workplans  for 
individual  projects. 

Projects  are  being  developed  iaeach 
of  the  five  current  workgroups  of  the 
Metal  Finishing  sector:  (1)  key 
regulatory  and  reporting  issues  for  this 
industry;  (2)  targeted  research  and 
technology  diffiision  programs;  (3) 
promoting  improved  performance  by 
mid-level  and  upper  tier  firms.  (4) 
environmentally  responsible  transition 
of  old.  outdated  facilities;  and  (5) 
compliance  assistance  and  enforcement 
programs  that  create  a  more  level 
"playing  field"  in  the  industry- 
Limited  time  will  be  provided  for 
members  of  the  public  wishing  to  make 
an  oral  presentation  or  comments  at  the 
beginning  of  the  Subcommittee  meeting 
on  July  12. 1995. 

For  further  information  on  the  Metal 
Finishing  Sector  Subcommittee  meeting, 
contact  Bob  Benson  of  EPA's  Office  of 
Policy,  Planning  and  Evaluation  at  (202) 
260-8668. 

FURTHER  INFORMATION  AND  INSPECTION  OF 
CSIC  DOCUMENTS:  Documents  relating  to 
the  above  Sector  Subcommittee 
announcement  will  be  publicly 
available  at  the  meeting.  Thereafter, 
these  documents,  together  with  official 
minutes  for  the  meeting,  will  be 
available  for  public  inspection  in  room 
2417  Mall  of  EPA  Headquarters. 
Common  Sense  Initiative  Program  Staff. 
401  M  Street.  S.W.,  Washington.  D.C. 
20460.  phone (202)  260-7417.  CSIC 
information  can  be  accessed 
electronically  through  contacting 
Katherine  Brown  at: 
brown. katherine€)epaimail.epa.gov. 

Dated:  June  15. 1995. 
Bob  Benson. 

Designated  Federal  Officer. 
(FR  Doc.  95-15429  Filed  6-22-95;  8:45  ami 
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Science  Advisory  Board;  Radiation 
Advisory  Committee  (RAC)  Meeting; 
Notification  of  Public  Advisory 
Committee  Meeting;  Open  Meeting 

Pursuant  to  the  Federal  Advisory 
Committee  Act.  Public  Law  92-463, 
notice  is  hereby  given  that  the  Radiation 
Advisory  Committee  (RAC)  of  the 
Science  Advisory  Board  (SAB)  will 


conduct  an  advisory  review  of  the 
Agency's  Environmental  Radiation 
Ambient  Monitoring  System  (ERAMS) 
in  a  public  meeting  on  Thursday.  July 
13  and  Friday.  July  14.  1995.  The  review 
will  take  place  at  the  Agency's  National 
Air  and  Radiation  Environmental 
Laboratory  (NAREL).  540  South  Morris 
Avenue.  Montgomery.  Alabama  36115- 
2601  [Tel.  No.  (334)  270-3400].  The 
meeting  will  begin  at  9:00  a.m.  on 
Thursday.  July  13  and  end  no  later  than 
3:00  p.m.  Friday.  July  14.  1995.  The 
RAC  was  introduced  to  the  topic  of  this 
review  at  its  public  meeting  of  May  25, 
1995  in  which  a  preliminary  discussion 
occurred  on  the  upcoming  advisory 
review  of  the  Environmental  Radiation 
Ambient  Monitoring  System  (ERAMS) 
(See  Federal  Register  Vol.  69,  No.  80, 
Wednesday,  April  26, 1995,  pages 
20491-20492).  This  meeting  is  open  to 
the  public,  but  seating  is  limited  and 
available  on  a  first  come  basis. 
Documents  that  are  the  subject  of  SAB 
reviews  are  normally  available  from  the 
originating  EPA  office  and  are  not 
available  from  the  SAB  Office.  Public 
jlrafts  of  SAB  reports  are  available  ta  the 
Agency  and  the  public  from  the  SAB 
office.  Additional  instructions  about 
how  to  participate  in  the  meeting  can  be 
obtained  by  calling  Ms.  Diana  L.  Pozun 
at  (202)  260-6552  or  FAX  (202)  260- 
7118  no  later  than  12  noon  eastern  time 
on  July  10.  1995. 

The  ERAMS  is  a  continuous 
monitoring  network  operating 
throughout  the  U.S.  and  its  territories. 
The  basic  goals  of  the  network  are  to 
provide  a  means  of  estimating  the 
ambient  levels  of  radioactive  pollutants 
in  the  environment,  following  trends  in 
environmental  radioactivity  levels,  and 
assessing  the  impact  of  fallout  and  other 
intrusions  of  radioactive  materials. 
Currently,  the  ERAMS  network  is  used 
to  collect  air,  pasteurized  milk, 
precipitation,  surface  water,  and 
drinking  water.  Several  thousand 
samples  per  year  are  collected.  There 
are  approximately  300  sampling  stations 
across  the  U.S.  and  its  terrifories 
operated  on  a  voluntary  basis  primarily 
by  state  and  local  health  agencies.  The 
stations  are  distributed  so  as  to  cover 
each  geographic  region,  most  individual 
states,  and  major  population  centers. 

The  tentative  charge  to  the  SAB's  RAC 
regarding  the  ERAMS  protocol  involves 
the  following: 

(1)  Are  the  proposed  objectives 
adequate  for  the  refinements  and 
redirection  of  ERAMS.  given  the 
priorities  that  emerged  from  the  various 
efforts  to  evaluate  the  program  and  user 
needs? 

(2)  With  specific  emphasis  on  ambient 
monitoring^  site-specific  monitoring. 


and  data  dissemination,  are  the  general 
approaches  outlined  in  the  Agency's 
submittal  to  the  proposed  objectives 
appropriate? 

"The  draft  documents  that  are  the 
subject  of  this  review  are  available  from 
the  originating  EPA  office  (see  below) 
and  are  not  available  from  the  SAB 
Office.  At  this  time  the  only  draft 
document  that  has  been  provided  to  the 
SAB's  RAC  at  this  time  is  background 
information  on  the  ERAMS  program 
(i.e.,  the  ERAMS  Manual,  EPA  520/5- 
84-007,  -008,  -009).  It  is  expected  that 
additional  information  specifically 
relevant  to  the  review  will  be  provided 
to  the  Committee  soon.  To  discuss 
technical  aspects  of  the  ERAMS 
program,  or  to  obtain  review  and 
background  information  provided  to  the 
SAB's  RAC,  please  contact  Dr.  Mary 
Clark,  Technical  Advisor,  Office  of 
Radiation  and  Indoor  Air  (ORIA).  U.S. 
Environmental  Protection  Agency 
(6601J).  401  M  Street,  SW.,  Washington, 
D.C.  20460  (Tel.  202-233-9348;  FAX 
202-233-9651). 

To  simply  obtain  copies  of  the  draft 
documents,  please  contact  Ms.  Virginia 
Stradford,  Secretary,  at  (202)  233-9350. 
FAX  (202)  233-9650.  The  background 
documents  that  support  this  review,  as 
well  as  the  draft  documents  listed  above 
are  available  in  the  Agency's  Air  and 
Radiation  Docket.  Please  address 
written  inquiries  as  follows:  USEPA. 
Attn:  Air  and  Radiation  Docket.  Mail 
Stop  6102.  Air.  Room  Ml 500,  First 
Floor.  Waterside  Mall.  401  M  Street, 
SW,  Washington,  DC  20460.  The  docket 
may  be  inspected  from  8:00  a.m.  to  4:00 
p.m..  Monday  through  Friday,  excluding 
Federal  holidays,  in  Room  Ml  500.  A 
reasonable  fee  may  be  charged  for 
copies  of  docket  materials.  Inquiries 
regarding  access  to  the  public 
information  docket  should  be  directed 
to  Ms.  Lynn  Johnson,  ORIA  Stafi'  at 
(202) 233-9383. 

Members  of  the  public  who  wish  to 
make  a  brief  oral  presentation  at  this 
meeting  must  contact  Mrs.  Diana  L. 
Pozun,  Staff  Secretary.  RAC.  (tel.  202- 
260-6552;  FAX  202-260-7118)  no  later 
than  Monday.  July  10, 1995,  in  order  to 
have  time  reserved  on  the  agenda.  For 
a  copy  of  the  proposed  agenda,  please 
contact  Ms.  Pozun  at  the  numbers  given 
above  or  via  the  INTERNET: 
POZUN.DL\N  A©EPAMAIL.EPA  .GOV. 
For  questions  regarding  technical  issues 
to  be  discussed,  please  contact  Dr.  K. 
Jack  Kooyoomjian.  Designated  Federal 
Official,  Science  Advisory  Board 
(1400F),  US  EPA,  401  M  Street,  SW, 
Washington  IX!  20460,  tel.  (202)  260- 
2560,  FAX  (202)  260-7118,  or  via  the 
INTERNET: 
KOOYOOMJI- 


AN.JACK@EPAMAIL.EPA.GOV.  At  this 
meeting,  possible  futiu«  review  topics 
may  be  discussed  as  time  permits. 

ProTiding  Oral  or  Written  Comments  at 
SAB  Meetings 

The  Science  Advisory  Board  expects 
that  public  statements  presented  at  its 
meetings  will  not  be  repetitive  of 
ppe^viously  submitted  oral  or  written 
sfitements.  In  general,  opportunities  for 
oral  comment  will  be  limited  to  no  more 
tboD  five  minutes  per  speaker  and  no 
more  than  thirty  minutes  total.  Written 
comments  (at  least  35  copies)  received 
in  the  SAB  Staff  Office  sufficiently  prior 
to  the  meeting  date  (usually  one  week 
prior  to  the  meeting),  may  be  mailed  to 
the  committee  prior  to  its  meeting; 
comments  received  too  close  to  the 
meeting  date  will  normally  be  provided 
to  the  committee  at  its  meeting.  Written 
comments  may  be  provided  to  the 
committee  up  imtil  the  time  of  the 
meeting. 

Dated:  June  13, 1995. 
A.  Robert  Haak, 

Acting  Staff  Director,  Science  Advisory  Board. 
[FR  Doc.  95-15433  Filed  6-22-95:  8:45  am) 
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Interim  Policy  on  Compliance 
Incentives  for  Small  Businesses 

AGENCY:  Office  of  Enforcement  and 
Compliance  Assurance,  EPA. 
ACTION:  Notice. 

SUMMARY:  The  Office  of  Enforcement 
and  Compliance  Assurance  (EPA)  is 
issuing  this  Interim  Policy  on 
Compliance  Incentives  for  Small 
Businesses.  This  interim  Policy  is 
intended  to  promote  environmental 
compliance  among  small  businesses  by 
providing  incentives  for  participation  in 
compliance  assistance  programs,  and 
encouraging  the  prompt  correction  of 
violations.  The  Policy  accomplishes  this 
in  two  ways:  by  setting  forth  guidelines 
for  the  Agency  to  reduce  or  waive 
penalties  for  small  businesses  that  make 
good  faith  efforts  to  correct  violations, 
and  by  providing  guidance  for  States 
and  local  governments  to  offer  these 
incentives. 

DATES:  Comments  must  be  received  on 
or  before  July  31. 1995. 
ADDRESSES:  Comments  may  be  mailed 
to:  Small  Business  Policy.  Mail  Code 
2224-A,  United  States  Environmental 
Protection  Agency.  401  M  Street.  S.W., 
Washington  D.C.  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elliott  Gilberg.  202-564-2310.  Office  of 
Compliance,  Mail  Code  2224-A.  or 


32676  Federal  Register  /  Vol.  60,  No.  121  /  Friday,  June  23,  1995  /  Notices 


Federal  Register  /  Vol.  60,  No.  121  /  Friday,  June  23.  1995  /  Notices 


32677 


David  A.  Hindin,  202-564-2230,  Office 
of  Regulatory  Enforcement,  Mail  Code 
2248-A,  United  States  Environmental 
Protection  Agency,  401  M  Street,  S.W.. 
Washington  D.C.  20460. 

SUPPt^MENTARY  INFORMATION:  Pursuant 
to  this  Interim  Policy,  EPA  will  exercise 
its  discretion,  under  applicable  media- 
specific  policies,  to  refrain  from 
initiating  an  enforcement  action  seeking 
civil  penalties,  or  to  mitigate  civil 
penalties,  whenever  a  small  business 
makes  a  good  faith  effort  to  comply  with 
environmental  requirements  and  where 
there  is  no  criminal  behavior  and  no 
signiBcant  health,  safety  or 
environmental  threat.  In  addition,  EPA 
is  creating  special  incentives  for  small 
businesses  who  take  the  initiative  to 
identify  and  correct  environmental 
violations  by  requesting  compliance 
assistance  from  the  government.  In  such 
circimi stances,  and  provided  the  small 
business  meets  certain  criteria  set  forth 
in  the  Policy.  EPA  will  exercise  its 
discretion  to  waive  the  entire  penalty 
for  environmental  violations.  Moreover, 
EPA  will  defer  to  state  actions  that  are 
consistent  with  this  Policy. 

Dated:  June  13,  1995. 
Steven  A.  Herman, 
Assistant  Administrator,  Office  of 
Enforcement  and  Compliance  Assurance, 
United  States  Environmental  Protection 
Agency. 

A.  Introduction 

This  docimient  sets  forth  the 
Environmental  Protection  Agency's 
Interim  Policy  on  compliance  incentives 
for  small  businesses.  This  Policy  is  one 
of  the  25  regulatory  reform  initiatives 
announced  by  President  Clinton  on 
March  16,  1995,  and  implements,  in 
part,  the  Executive  Memorandum  on 
Regulatory  Reform,  60  FR  20621  (April 
26,  1995). 

The  Executive  Memorandum  provides 
in  .pertinent  part: 

To  the  extent  permitted  by  law.  each 
agency  shall  use  its  discretion  to  modify  the 
penalties  for  small  businesses  in  the 
following  situations.  Agencies  shall  exercise 
their  enforcement  discretion  to  waive  the 
imposition  of  all  or  a  portion  of  a  penalty 
when  the  violation  is  corrected  within  a  time 
period  appropriate  to  the  violation  in 
question.  For  those  violations  that  may  take 
loiiger  to  correct  than  the  period  set  by  the 
agency,  the  agency  shall  use  its  enforcement 
discretion  to  waive  up  to  100  percent  of  the 
financial  penalties  if  the  amounts  waived  are 
used  to  bring  the  entity  into  compliance.  The 
provisions  (of  this  paragraph]  shall  apply 
only  where  there  has  twen  a  good  faith  effort 
to  comply  with  applicable  regulations  and 
the  violation  does  not  involve  criminal 
wrongdoing  or  significant  threat  to  health, 
safety,  or  the  environment. 


Pursuant  to  this  Interim  Policy,  EPA 
will  exercise  its  discretion,  under 
applicable  media-specific  policies,  to 
refrain  from  initiating  an  enforcement 
action  seeking  civil  penalties,  or  to 
mitigate  civil  penalties,  whenever  a 
small  business  makes  a  good  faith  e^ort 
to  comply  with  environmental 
requirements  and  where  there  is  no 
criminal  behavior  and  no  significant 
health,  safety  or  environmental  threat. 
In  addition,  as  announced  in  the 
package  of  regulatory  reform  initiatives, 
EPA  is  creating  special  incentives  for 
small  businesses  who  take  the  initiative 
to  identify  and  correct  environmental 
violations  by  requesting  compliance 
assistance  from  the  government.  In  such 
circumstances,  and  provided  the  small 
business  meets  certain  other  criteria  set 
forth  below,  EPA  will  exercise  its 
discretion  to  waive  the  entire  penalty. 
Moreover.  EPA  will  defer  to  state 
actions  that  are  consistent  with  this 
Policy. 

B.  Background 

The  Clean  Air  Act  (CAA) 
Amendments  of  1990  require  that  states 
establish  Small  Business  Assistance 
Programs  (SBAPs)  to  provide  technical 
and  environmental  compliance 
assistance  to  stationary  sources.  On 
August  12, 1994,  EPA  issued  an 
enforcement  response  policy  which 
provided  that  an  authorized  or 
delegated  state  program  may,  consistent 
with  federal  requirements,  either: 

(1)  assess  no  penalties  against  small 
businesses  that  voluntarily  seek 
compliance  assistance  and  correct 
violations  revealed  as  a  result  of 
compliance  assistance  within  a  limited 
period  of  time;  or 

(2)  keep  confidential  information  that 
identifies  the  names  and  locations  of 
specific  small  businesses  with 
violations  revealed  through  compliance 
assistance,  where  the  SBAP  is 
independent  of  the  statel  enforcement 
program. 

In  a  further  effort  to  assist  small 
businesses  to  comply  with 
environm'bntal  regulations,  and  to 
achieve  health,  safety,  and 
environmental  benefits,  the  Agency  is 
adopting  a  similar  policy  for  water, 
toxics,  hazardous  waste,  and  other 
media  programs.  This  interim  Policy 
sets  forth  the  Agency's  implementation 
of  the  Executive  Memorandum. 

C  Purpose 

This  interim  Policy  is  intended  to 
promote  environmental  compliance 
among  small  businesses  by  providing 
incentives  for  participation  in 
compliance  assistance  programs,  and 
encouraging  the  prompt  correction  of 


violations.  The  Policy  accomplishes  this 
in  two  ways:  by  setting  forth  a 
settlement  penalty  Policy  that  rewards 
such  behavior,  and  by  providing 
guidance  for  States  and  local 
governments  to  offer  these  incentives. 

EPA  is  committed  to  a  strong 
enforcement  and  compliance  assurance 
program  as  a  means  to  protect  human 
health  and  the  environment.  We  expect 
this  Policy  to  encourage  greater 
participation  in  compliance  assistance 
programs  that  offer  services  to  small 
businesses  (referred  to  generically  as 
SBAPs  in  this  Policy).  The  Policy  will 
allow  greater  openness  among  SBAPs 
and  specific  facilities,  the  small 
business  commimity  in  general,  and 
other  federal  and  state  officials.  It  will 
promote  the  sharing  of  information  on 
pollution  prevention  measures,  cost 
effective  means  of  compliance  and  other 
valuable  compliance-related  activities 
with  and  among  the  regulated 
community.  Application  of  the  policy  to 
all  media  programs  should  encourage 
small  businesses  to  look  for  "whole 
facility"  approaches  to  environmental 
compliance.  Ultimately,  by  bringing 
many  small  businesses  into  compliance, 
this  Policy  will  enhance  the  quality  of 
oiu-  air,  water,  and  land.  ' 

Measuring  the  success  of  compliance 
assistance  programs  is  a  critical 
component  of  EPA's  ability  to  assess  the 
results  of  compliance  and  enforcement 
activities.  EPA  will  work  with  States  to 
evaluate  the  effectiveness  of  this  Policy 
and.  in  1997,  EPA  will  consider  whether 
this  Policy  should  be  continued, 
modified  or  discontinued. 

D.  Applicability 

This  Policy  applies  to  facilities  owned 
by  small  businesses  as  defined  here.  A 
small  business  is  a  person,  corporation, 
partnership,  or  other  entity  who 
employs  100  or  fewer  individuals  (on  a 
companywide  basis).  This  definition  is   • 
a  simplified  version  of  the  CAA  §  507 
definition  of  small  business.  On 
balance,  EP\determined  that  a  single 
definition  would  make  implementation 
of  this  Policy  simple  and  would  allow 
for  consistent  application  of  the  Policy 
in  a  multimedia  context. 

This  interim  policy  is  effective 
immediately.  This  Policy  applies  to  all 
civil  judicial  and  administrative 
enforcement  actions  taken  under  the 
authority  of  the  environmental  statutes 
and  regulations  that  EPA  administers, 
except  for  corrective  action  programs 
and  the  Public  Water  System 
Supervision  Program  under  the  Safe 
Drinking  Water  Act.'  This  Policy 


applies  to  all  such  actions  filed  after  the 
effective  date  of  this  Policy,  and  to  all 
pending  cases  in  which  the  government 
has  not  reached  agreement  in  principle 
with  the  alleged  violator  on  the  amount 
of  the  civil  penalty. 

This  Policy  sets  forth  how  the  Agency 
expects  to  exercise  its  enforcement 
discretion  in  deciding  on  an  appropriate 
enforcement  response  and  determining 
an  appropriate  civil  settlement  penalty 
for  violations  by  small  businesses.  This 
Policy  is  to  be  used  for  settlement 
purposes  and  is  not  intended  for  use  in 
pleading,  or  at  hearing  or  trial.  To  the 
extent  that  this  Policy  may  differ  frxjm 
the  terms  of  applicable  enforcement 
response  policies  under  media-specific 
programs,  this  dociunent  supersedes 
those  policies.  This  Policy  supplements, 
but  does  not  supplant  the  August  12. 
1994  Enforcement  Response  Policy  for 
Treatment  of  Information  Obtained 
Through  Clean  Air  Act  Section  507 
Small  Business  Assistance  Programs. 

E.  Criteria  for  Civil  Penalty  Mitigation 

EPA  will  eliminate  or  mitigate  its 
settlement  penalty  demands  against 
small  businesses  based  on  the  following 
criteria: 

(1)  For  purposes  of  sections  F(l)  and 
F(2),  the  small  business  has  made  a 
good  faith  effort  to  comply  with 
applicable  environmental  requirements 
as  demonstrated  by  receiving 
compliance  assistance  from  a  non- 
confidential government  or  government 
supported  program  that  offers  services 
to  small  businesses  (such  as  a  SBAP  or 
state  university),  and  the  violations  are 
detected  during  the  compliance 
assistance.^ 

Good  faith  does  not  exist  if  an  agency 
specifically  offered  a  compliance 
assistance  program  concerning  the 
relevant  regulated  activities  to  the 
business  and  it  failed  to  participate  in 
such  program. 

(2)  This  is  the  small  business's  first 
violation  of  this  requirement.  This 
Policy  applies  to  businesses  that  have 
not  previously  been  subject  to  a  warning 
letter,  notice  of  violation,  field  citation. 


■  This  Policy  does  not  apply  to  corractive  action 
programs  (such  as  CERCLA.  RCRA  $  7003.  and 


SDWA  §  1431)  because  these  programs  are 
primarily  remedial  in  nature  and  generally  do  not 
seek  penalties.  This  Policy  does  not  apply  to  the 
Public  Water  System  Supervision  Program  because 
EPA  is  developing  another  policy  which  addresses 
compliance  by  small  communities. 

'  If  the  compliance  or  technical  assistance 
program  keeps  the  information  obtained 
confidential  (i.e.,  does  not  share  or  disclose  facility 
speciDc  information  on  compliance  status  with  a 
regulatory  agency),  this  Policy  does  not  apply. 
However,  if  a  small  business  wishes  to  obtain  a 
corrections  period  after  receiving  compliance 
assistance  from  a  confidential  program,  the  business 
need  only  disclose  the  violations  to  the  appropriate 
regulatory  agency  pursuant  to  criterion  1  and 
comply  with  the  other  provisions  of  this  Policy. 


or  other  enforcement  action  by  a 
government  agency  for  a  violation  of 
that  requirement  within  the  past  five 
years.  If  a  business  has  been  subject  to 
multiple  enforcement  actions  for 
violations  of  environmental 
requirements  in  the  past  five  years,  this 
Policy  does  not  apply  even  if  this  is  the 
first  violation  of  Uiis  particular 
requirement. 

(3)  The  policy  does  not  apply  if: 

(a)  The  violation  has  caused  actual 
serious  harm  to  public  health,  safety,  or 
the  environment;  or 

(b)  The  violation  may  present  an 
imminent  and  substantial  endangerment 
to  public  health  or  the  environment;  or 

(c)  The  violation  presents  a  significant 
health,  safety  or  environmental  threat 
(e.g.,  violations  involving  hazardous  or 
toxic  substances  may  present  such 
threats). 

(4)  The  violation  does  not  involve 
criminal  conduct. 

(5)  The  business  corrects  the  violation 
within  the  corrections  period  set  forth 
below. 

Small  businesses  are  expected  to 
remedy  the  violations  within  the 
shortest  practicable  period  of  time. 
Small  businesses  may  take  up  to  90  days 
following  detection  of  the  violation  to 
correct  the  violation,  or  to  take 
substantial  steps  to  correct  the 
violations  (e.g.,  apply  for  necessary 
permits,  secure  financing,  order 
equipment).  For  violations  that  cannot 
be  corrected  within  90  days,  the 
correction  period  may  be  extended  for 
an  additional  period  not  to  exceed  90 
days,  so  long  as  the  business  enters  into 
a  written  agreement  that  sets  forth  the 
additional  correction  period  and  any 
additional  steps  to  be  undertaken  by  the 
business  to  achieve  compliance.  The 
schedule  may  extend  for  an  additional 
period  of  180  days,  i.e.,  up  to  a  period 
of  one  year  from  the  date  the  violation 
is  detected,  only  if  necessary  where  the 
small  business  corrects  the  violation  by 
implementing  pollution  prevention 
measures.  Correcting  the  violation 
includes  remediating  any  environmental 
harm  associated  with  the  violation.^ 
Any  corrections  period  longer  than  180 
days  should  be  incorporated  into  an 
enforceable  order.  The  requirements  of 
the  correction  period  should  be  made 
clear  to  the  small  business  prior  to 
offering  compliance  assistance. 

F.  Penalty  Mitigation  Guidelines 

EPA  will  exercise  its  enforcement 
discretion  to  eliminate  or  mitigate  civil 
settlement  penalties  as  follows. 


1.  EPA  will  eliminate  the  dvil 
settlepient  penalty  in  any  enforcement 
action  if  a  small  business  satisfies  all  of 
the  criteria  in  section  E. 

2.  If  the  small  business  meets  all  of 
the  criteria,  except  it  needs  a  longer 
corrections  period  than  provided  by 
criterion  5  (i.e.,  more  than  180  days  for 
non-pollution  prevention  remedies,  or 
360  days  for  pollution  prevention 
remedies),  EPA  will  waive  up  to  100% 
of  the  gravity  component  of  die  penalty, 
but  may  seek  the  full  amount  of  any 
economic  benefit  associated  with  the 
violations.* 

3.  If  a  small  business  has  not  met  all 
the  criteria  above,  but  has  otherwise 
made  a  good  faith  effort  to  comply,  EPA 
has  discretion,  pursuant  to  its 
applicable  policies,  to  refr'ain  from  filing 
an  enforcement  action  seeking  civil 
penalties  or  to  mitigate  its  demand  for 
penalties  to  the  maximum  extent 
appropriate.  These  policies  generally 
recognize  good  faith  efforts  to  comply 
and  allow  for  mitigation  of  the  penalty 
where  there  is  a  documented  inability  to 
pay  all  or  a  portion  of  the  jjenalty, 
thereby  placing  emphasis  on  enabling 
the  small  business  to  finance 
compliance. 

G.  Other  Factors 

To  ensure  that  this  Policy  enhances 
and  does  not  compromise  public  health 
and  the  environment,  the  following 
conditions  apply: 

1.  Violations  detected  through  federal, 
state,  or  local  enforcement  inspections 
or  reported  to  an  agency  as  required  by 
applicable  regulations  or  permits  remain 
fiilly  enforceable. 

2.  A  business  is  subject  to  all 
applicable  enforcement  response 
policies  (which  may  include  discretion 
whether  or  not  to  take  formal 
enforcement  action)  for  all  violations 
that  had  been  detected  through 
compliance  assistance  and  were  not 
remedied  within  the  corrections  period. 
The  penalty  in  such  action  may  include 
the  time  period  before  and  during  the 
correction  period. 

3.  A  business's  good  faith  efforts  to 
correct  violations  detected  during 
compliance  assistance  should  be 
considered  as  a  mitigating  factor  in 
determining  an  appropriate  enforcement 
response  or  penalty  in  a  subsequent 
enforcement  action.  However,  a  State's 
or  EPA's  actions  in  providing 


'  If  significant  efforts  will  be  required  to 
remediate  the  harm,  criterion  3  is  likely  not  to  have 
been  satisfied. 


*ln  determining  how  much  of  the  gravity 
component  of  the  penalty  is  appropriate,  EPA 
should  consider  the  nature  of  the  violations,  the 
duration  of  the  violations,  the  environmental  or 
public  health  impacts  of  the  violations,  good  faith 
efforts  by  the  small  business  to  promptly  remedy 
the  violation,  and  the  facility's  overall  record  of 
compliance  with  environmental  requirements. 
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compliance  assistance  is  not  a  legal 
defense  in  any  enforcement  action.  This 
Policy  does  not  limit  EPA  or  a  state's 
discretion  to  use  information  on 
violations  revealed  through  compliance 
assistance  as  evidence  in  subsequent 
enforcement  actions. 

H.  Applicability  To  States 

EPA  recognizes  that  states  are 
partners  in  enforcement  and  compliance 
assurance.  Therefore,  EPA  will  defer  to 
state  actions  in  delegated  or  approved 
programs  that  are  generally  consistent 
with  the  guidelines  set  forth  in  this 
Policy. 

This  Policy  does  not  require  SBAPs  to 
provide  to  EPA  information  that 
identifies  the  names  or  locations  of 
specific  businesses  that  are  found  to  be 
in  violation  through  compliance 
assistance.  EPA  recommends,  however, 
that  whenever  an  agency  provides  a 
correction  period  to  a  small  business, 
the  agency  notify  the  appropriate  EPA 
Region  or  state  of  its  action,  to  assure 
that  federal  and  state  enforcement 
responses  to  the  identified  violations  are 
consistent.  A  state  program  that  offers 
confidentiality  may  not  also  offer  a 
corrections  period  for  the  same 
violations  (see  footnote  2).^ 

In  developing  this  Policy,  EPA 
balanced  three  primary  considerations. 
First,  the  Agency  is  seeking  to  provide 
States  with  ample  opportunity  to  adopt 
innovative  approaches  to  environmental 
compliance.  Thus,  the  Policy  provides 
the  parameters  within  which  States 
have  flexibility  to  tailor  SBAPs  to  their 
needs. 

Second,  EPA  recognizes  that 
participation  in  SBAPs  by  individual 
businesses  is  typically  voluntary. 
Assistance  is  provided  generally  upon 
request.  Thus,  the  Agency  is  seeking  to 
assure  states  of  the  ability  to  provide 
incentives  that  will  encourage  many 
small  businesses  to  participate  in 
SBAPs. 

Third,  the  environmental  statutes 
covered  by  thi"-  Policy  generally  require, 
as  a  condition  of  delegation  or 
authorization,  that  programs  be 
consistent  with  Federal  requirements 
and  that  states  have  the  authority  to  take 
appropriate  enforcement  action  with 
respect  to  violations.''  Thus,  EPA  has  an 
obligation  to  ensure  that  state  SBAPs  are 


'  The  CAA  §  507  policy  establishes  criteria  for 
EPA  approval  of  SBAPs  in  State  Implementation 
Plans  to  satisfy  the  mandate  in  the  CAA.  and 
addresses  confidential  assistance  in  that  context. 

"For  example,  the  Resource  Conservation  and 
Recovery  Act  provides  that  the  Administrator  may 
authorize  any  State  to  administer  and  enforce  the 
Act  unless  he  Hnds.  among  other  things,  that  "such 
program  does  not  provide  adequate  enforcement  of 
compliance  with  the  requirements  of  the  Act.  42 
L'.S.C.  6926(b). 


Structured  so  as  to  maintain  an 
appropriate  level  of  enforcement 
authority  within  delegated  or  authorized 
state  programs.  The  Agency  believes 
this  Policy  will  allow  states  sufficient 
latitude  to  use  an  appropriate 
combination  of  delegated  state 
enforcement  authority  and  compliance 
assistance  activity  to  improve 
compliance  in  the  small  business 
community. 
|FR  Doc.  95-15435  Filed  6-22-95;  8:45  ami 
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Proposed  Settlement  Agreement 
Clean  Air  Act;  Petition  for  Review 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  proposed  settlement; 
request  for  public  comment. 

^MMARY:  In  accordance  with  section 
113(g)  of  the  Clean  Air  Act,  as  amended 
("Act"),  notice  is  hereby  given  of  a 
proposed  settlement  agreement  in  the 
following  cases:  American  Petroleum 
Institute  v.  U.S.  Environmental 
Protection  Agency.  No.  94-1138  (D.C. 
Cii.);  Texaco,  inc.  and  Star  Enterprises 
V.  U.S.  Environmental  Protection 
Agency,  No.  94-1143  (D.C.  Cir.) 
(consolidated  cases).  These  petitions  for 
review  were  filed  under  §  307Cb)  of  the 
Act,  42  U.S.C.  7607(b).  contesting 
various  aspects  of  the  regulations  issued 
by  EPA  on  December  15, 1993  for 
reformulated  and  conventional  gasoline. 

For  a  period  of  thirty  (30)  days 
following  the  date  of  publication  of  this 
notice,  the  Agency  will  receive  written 
comments  relating  to  the  proposed 
settlement  agreement  from  persons  who 
were  not  named  as  parties  or 
intervenors  to  the  litigation  in  question. 
EPA  or  the  Department  of  Justice  may 
withhold  or  withdraw  consent  to  the 
proposed  agreement  if  the  comments 
disclose  facts  or  circumstances  that 
indicate  that  such  agreement  is 
inappropriate,  improper,  inadequate,  or 
inconsistent  with  the  requirements  of 
the  Act. 

A  copy  of  the  proposed  settlement 
agreement  is  available  from  Phyllis  J. 
Cochran,  Air  and  Radiation  Division 
(2344),  Office  of  General  Counsel,  U.S. 
Environmental  Protection  Agency,  401 
M  Street.  S.W..  Washington,  D.C.  20460. 
(202)  260-7606.  Written  comments 
should  be  sent  to  John  T.  Hannon,  Esq. 
at  the  above  address  and  must  be 
submitted  on  or  before  July  24, 1995. 


Dated:  |une  14, 1995. 
Jean  C.  Nelson, 

General  Counsel. 

|FR  Doc.  95-15436  Filed  6-22-95;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

[ET  Docket  No.  94-32;  DA  95-1365] 

In-Flight  Phone  Corp.;  Allocation  of 
Spectrum  Below  5  GHz  Transferred 
From  Government  Use 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Public  notice. 

SUMMARY:  This  Public  Notice  solicits 
comment  on  a  pioneer's  preference 
request  filed  by  In-Flight  Phone  Corp. 
(In-Flight).  The  action  is  taken  in 
response  to  a  filing  by  In-Flight. 
DATES:  Comments  are  due  July  3, 1995; 
reply  comments  are  due  July  13, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rodney  Small,  Office  of  Engineering 
and  Technology,  (202)  776-1622. 
SUPPLEMENTARY  INFORMATION:  This  is  the 
text  of  the  Commission's  Public  Notice 
in  GEN  Docket  No.  94-32.  released  June 
16,  1995.  The  pioneer's  preference 
request  filed  by  In-Flight  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  1919  M  Street  NW.. 
Washington,  D.C,  and  also  may  be 
purchased  from  the  Commission's 
duplication  contractor.  International 
Transcription  Service.  (202)  857-3800, 
2100  M  Street  NW.,  Suite  140, 
Washington  D.C.  20037. 

Comment  Sought  on  In-Flight  Phone 
Corp.  Pioneer's  Preference  Request 

On  March  16,  1995,  In-Flight  Corp. 
(hi-Flight)  filed  a  Petition  for 
Declaratory  Ruling  (Petition)  asking  that 
its  pioneer's  preference  (PP)  Request 
filed  in  the  Narrowband  Personal 
Communications  Services  proceeding, 
ET  Docket  No.  92-100,  now  be 
considered  in  ET  Docket  No.  94-32. 
Allocation  of  Spectrum  Below  5  GHz 
Transferred  from  Federal  Government 
Use.  The  Petition  was  placed  on  Public 
Notice  on  April  28.  1994;  see  DA  95- 
967.  No  comments  were  filed  on  this 
Public  Notice.  On  June  8. 1995,  in 
response  to  the  Commission's  Third 
Report  and  Order  in  the  pioneer's 
preference  review  proceeding  (see  ET 
Docket  No.  93-266.  FCC  95-218. 
released  June  8,  1995),  In-Flight  filed  a 
Supplement  to  its  PP  Request.  In  the 
Supplement,  In-Flight  asks  that  the 


Commission  issue  a  public  notice 
soliciting  comment  on  the  PP  Request. 

In-Flight  filed  its  PP  Request  in  ET 
Docket  No.  92-100  on  October  30. 1992. 
seeking  a  preference  in  the  901-902 
MHz  and  940-941  MHz  bands  for  a  live 
ground-to-air  audio  news,  information, 
and  entertainment  service  for  airline 
passengers.  However,  because  the  rules 
adopted  in  ET  Docket  No.  92-100  were 
not  related  to  In-Flight's  proposal,  its  PP 
Request  was  not  acted  upon  by  the 
Commission. 

In  May  1994.  the  Commission 
released  a  Notice  of  Inquiry  (NOI)  in  ET 
Docket  No.  94-32.  seeking  information 
on  potential  applications  of  50 
megahertz  of  transferred  Federal 
Government  spectrum;  see  9  FCC  Red 
2175  and  59  FR  25589.  May  17. 1994. 
In  November  1994.  a  Notice  of  Proposed 
Rulemaking  was  released  proposing  the 
allocation  of  the  spectrum;  see  9  9  FCC 
Red  6779  and  59  FR  59393.  November 
17, 1994.  A  First  Report  and  Order  and 
Second  Notice  of  Proposed  Rulemaking 
(Second  NPRM)  was  released  in 
February  1995;  see  10  FCC  Red  4769 
and  60  FR  13102.  March  10, 1995.  The 
Second  NPRM  proposes  that  the  4660- 
4685  MHz  band  be  allocated  for  a 
General  Wireless  Communications 
Service  (GWCS). 

In  its  Petition,  In-Flight  argued  that  its 
PP  Request  should  be  considered  in  ET 
Docket  No.  94-32  because  the  proposed 
service  rules  would  allow  it  to  apply  for 
a  license  to  provide  its  service  in  the 
4660-4685  MHz  band.  In-Flight  claimed 
that  the  service  for  which  the  preference 
is  sought  is  identical  in  all  relevant 
respects  to  the  service  it  would  provide 
as  a  GWCS  licensee.  In-Flight  also 
requested  that  the  Commission  issue  the 
recommended  ruling  well  in  advance  of 
the  August  10,  1995  statutory  deadline 
for  issuing  final  rules  in  ET  Docket  No. 
94-32.  so  that  the  Commission  would 
have  sufficient  time  to  decide  whether 
to  award  a  pioneer's  preference  to  In- 
Flight. 

In  its  Supplement.  In-Flight  notes  that 
the  Commission  recently  decided  in  ET 
Docket  No.  93-266  that  public  notices 
would  no  longer  be  issued  inviting 
comment  on  pioneer's  preference 
requests — rather,  such  comment  would 
be  solicited  in  the  notices  of  proposed 
rule  making  that  propose  to  establish 
rules  governing  the  services  for  which 
the  preferences  are  sought;  see  Second 
Report  and  Order  and  Further  Notice  of 
Proposed  Rule  Making,  10  FCC  Red 
4523  (1995)  and  60  FR  13396,  March  13, 
1995.  However.  In-Flight  states  that 
because  an  NPRM  has  afready  been 
issued  in  Docket  No.  94-32.  the  only 
way  the  Commission  can  give  parties  an 


opportimity  to  comment  on  its  PP 
Request  is  to  issue  a  public  notice. 

We  concur  with  In-Flight  that  due  to 
the  special  circumstances  surrounding 
its  PP  Request,  issuance  of  a  public 
notice  is  appropriate  in  this  case. 
Accordingly,  we  are  assigning  file 
number  PP-88  to  the  Request  and  invite 
comment  on  it  and  the  Supplement. 
Comments  must  reference  both  PP-88 
and  ET  Docket  No.  94-32  on  the  cover 
page.  Comments  are  due  July  3. 1995, 
and  reply  comments  are  due  July  13, 
1995.  We  note  that  In-Flight's  PP 
Request  has  been  formally  opposed. 
Accordingly,  the  PP  Request  constitutes 
a  restricted  Commission  proceeding  in 
which  ex  parte  presentations  are 
prohibited;  see  47  CFR  1.1208(c). 

In-Flight's  PP  Request,  including  the 
Supplement,  is  available  for  inspection 
in  the  FCC  Reference  Center,  Room  239. 
1919  M  Street  N.W..  Washington,  DC 
during  regular  business  hours.  This 
material  may  also  be  purchased  from  the 
Commission's  duplication  contractor, 
International  Transcription  Service, 
Inc.,  2100  M  Street,  NW,  Suite  140, 
Washington,  DC  20036.  (202)  857-3800. 
For  further  information,  contact  Thomas 
Derenge  or  Rodney  Small  in  the  Office 
of  Engineering  and  Technology,  (202) 
739-0703  or  (202)  776-1622, 
respectively. 

Federal  Communications  Commission. 
William  F.  Caton, 
Acting  Secretary. 
[FR  Doc.  95-15395  Filed  6-22-95;  8:45  ami 

BILUNO  CODE  6712-01-M 


(Catalog  of  Federal  Domestic  Assistance  No. 

83.516,  Disaster  Assistance) 

Richard  W.  Krimm, 

Associate  Director,  Response  and  Recovery 

Directorate. 

[FR  Doc.  95-15455  Filed  6-22-95;  8:45  am) 

BiujNQ  COM  ens-ot-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1053-DR] 

Illinois;  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 

Management  Agency  (FEMA). 

ACTION:  Notice. ^^___ 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Illinois  {FEMA-1053-DR),  dated  May 
30,  1995.  and  related  determinations. 
EFFECTIVE  DATE:  Jxme  15.  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell,  Response  and 
Recovery  Directorate,  Federal 
Emergency  Management  Agency. 
Washington,  DC  20472,  (202)  646-3606. 
SUPP1.EMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  incident  period  for 
this  disaster  is  closed  effective  June  15. 
1995. 


[FEMA-1053-DR] 

Illinois;  Amendment  to  Notice  of  a 
lyiajor  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Illinois,  (FEMA-1053-DR),  dated  May 
30, 1995,  and  related  determinations. 
EFFECTIVE  DATE:  June  16, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campt)ell,  Response  and 
Recovery  Directorate,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-3606. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Illinois  dated  May  30.  1995,  is  hereby 
amended  to  include  Individual 
Assistance  and  Public  Assistance  in  the 
following  areas  determined  to  have  been 
adversely  affected  by  the  catastrophe 
declared  a  major  disaster  by  the 
President  in  his  declaration  of  May  30, 
1995: 

Madison  and  St.  Clair  for  Public  Assistance 
(already  designated  for  Individual 
Assistance). 

Alexander,  Brown,  Calhoun,  Cass,  Greene. 
Jackson,  Jersey,  Mason,  Monroe.  Morgan, 
Pike,  Pulaski.  Randolph.  Schuyler,  Scott, 
and  Union  for  Public  Assistance  and 
Individual  Assistance. 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.516,  Disaster  Assistance) 

G.  Clay  Hollister. 

Deputy  Associate  Director.  Response  and 

Recovery  Directorate. 

[FR  Doc.  95-15456  Filed  6-22-95:  8:45  am] 

BILUNG  CODE  671»-02-M 


[FEMA-1055-OR] 

Kentucky;  Major  Disaster  and  Related 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 


SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Kentucky 
(FEMA-1055-DR).  dated  June  13. 1995, 
and  related  determinations. 
EFFECnVE  DATE:  June  13, 1995. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Pauline  C.  Campbell,  Response  and 
Recovery  Directorate,  Federal 
Emergency  Management  Agency. 
Washington,  DC  20472,  (202)  646-3606. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  latter  dated  June 
13. 1995,  the  President  declared  a  major 
disaster  under  the  authority  of  the 
Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act  (42  U.S.C. 
5121  et  seq.),  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  Commonwealth  of 
Kentucky,  resuhing  from  tornadoes,  severe 
wind  and  hail  storms,  torrential  rain  and 
flooding  on  May  13-19,  1995,  is  of  sufficient 
severity  and  magnitude  to  warrant  a  major 
disaster  declaration  under  the  Robert  T. 
Stafford  Disaster  Relief  and  Emergency 
Assistance  Act  ("the  Stafford  Act").  I, 
therefore,  declare  that  such  a  major  disaster 
exists  in  the  Commonwealth  of  Kentucky. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Individual 
Assistance,  Public  Assistance  and  Hazard 
Mitigation  in  the  designated  areas.  Consistent 
with  the  requirement  that  Federal  assistance 
be  supplemental,  any  Federal  funds  provided 
under  the  Stafford  Act  for  Public  Assistance 
and  Hazard  Mitigation  will  be  limited  to  75 
percent  of  the  total  eligible  costs. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance,  42  U.S.C.  5153,  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vasted  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148, 1 
hereby  appoint  Jose  Bravo  of  the  Federal 
Emergency  Management  Agency  to  act 
as  the  Federal  Coordinating  Officer  for 
this  declared  disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Kentucky  to  have 
been  affected  adversely  by  this  declared 
major  disaster: 

Mercer  County  for  Individual  Assistance  and 
Hazard  Mitigation. 

Bath,  Clark,  Hardin,  Jessamine,  Meade, 
Montgomery,  and  Rowan  Counties  for 
Individual  Assistance.  Public  Assistance 
and  Hazard  Mitigation. 

Adair.  Boyd,  Breathitt,  Breckinridge,  Carter, 
Casey.  Elliot,  Floyd,  Green.  Johnson, 
Lawrence,  Magoffin,  Owsley,  Pulaski, 
Russell,  and  Taylor  Counties  for  Public 
Assistance  and  Hazard  Mitigation. 


(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance) 

James  L.  Witt, 

Director. 

[FR  Doc.  95-15454  Filed  5-22-95;  8:45  am) 

B4LUN0  CODE  C71S-02-M 


FEDERAL  RESERVE  SYSTEM 

Guaranty  Bancshares,  Inc.;  Change  in 
Bank  Control  Notices;  Acquisitions  of 
Shares  of  Banl(s  or  Banit  Holding 
Companies;  Correction 

This  notice  corrects  a  notice  (FR  Doc. 
95-14498)  published  on  page  31310  of 
the  issue  for  Wednesday,  June  14,  1995. 

Under  the  Federal  Reserve  Bank  of 
Kansas  City  heading,  the  entry  for 
Guaranty  Bancshares,  Inc.,  is  revised  to 
read  as  follows: 

1.  Guaranty  Bancshares,  Inc., 
Okleihoma  City,  Oklahoma;  to  engage  de 
novo  through  its  subsidiary.  First 
Oklahoma  Finance  Company,  Inc., 
Bethany,  Oklahoma,  in  additional 
activities  of  consumer  finance  pursuant 
to  §  225.25(b)(l)(i)  and  credit-related 
insurance,  pursuant  to  § 
225.25(b)(8)(i)(A)  and  (B)  of  the  Board's 
Regulation  Y. 

Comments  on  this  application  must 
be  received  by  June  28,  1995. 

Board  of  Governors  of  the  Federal  Reserve 
System,  June  19, 1995. 

Jennifer  J.  Johnson, 

Deputy  Secretary  of  the  Board. 

|FR  Doc.  95-15411  Filed  6-22-95;  8:45  am] 

BILUNG  CODE  U1(M>1-f 


Fredric  R.  LeVarge;  Change  in  Bank 
Control  Notice;  Acquisition  of  Shares 
of  Banks  or  Bank  Holding  Companies 

The  notificant  listed  below  has 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  notices  are  set 
forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notice  is  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  notice  has  been 
accepted  for  processing,  it  will  also  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  to  the  Reserve  Bank  indicated 
for  the  notice  or  to  the  offices  of  the 
Board  of  Governors.  Comments  must  be 
received  not  later  than  July  7,  1995. 


A.  Federal  Reserve  Bank  of  Atlanta 

(Zane  R.  Kelley,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303: 

1.  Fredric  R.  LeVarge,  Tampa,  Florida; 
to  acquire  an  additional  10.2  percent, 
for  a  total  of  19.5  percent  of  the  voting 
shares  of  City  Financial  Corporation  of 
Tampa,  Tampa,  Florida,  and  thereby 
indirectly  acquire  City  First  Bank, 
Tampa,  Florida. 

Board  of  Governors  of  the  Federal  Reserve 
System,  June  19,  1995. 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
(FR  Doc.  95-15412  Filed  6-22-95;  8:45  am) 

BILUNG  CODE  6210-01-F 


Regions  Financial  Corporation,  et  al.; 
Acquisitions  of  Companies  Engaged  in 
Permissible  Nonbanking  Activities 

The  organizations  listed  in  this  notice 
have  applied  under  §  225.23(a)(2)  or  (f) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 


must  be  received  at  the  Reserve  Bank 
indicated  for  the  application  or  the 
offices  of  the  Board  of  Governors  not 
later  than  July  7, 1995. 

A.  Federal  Reserve  Bank  of  Atlanta 

(Zane  R.  Kelley,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303: 

1.  Regions  Financial  Corporation, 
Birmin^am,  Alabama;  to  acquire 
Interstate  Billing  Service,  Inc.,  Decatur, 
Alabama,  and  thereby  engage  in  the 
business  of  purchasing  accounts 
receivable  at  a  discount  from 
automobile  dealerships  and  trucking/ 
freight  companies,  pursuant  to  § 
225.25(b){l)(v)  of  the  Board's  Regulation 
Y. 

B.  Federal  Reserve  Bank  of  St.  Louis 

(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1 .  National  Commerce 
Bancorporation,  Memphis,  Tennessee; 
to  acquire  Transplatinum  Service  Corp.. 
Nashville,  Tennessee,  and  thereby 
engage  in  providing  data  processing  and 
data  transmission  services  (including 
data  processing  and  transmission 
hardware,  software,  documentation  and 
operating  personnel)  and  data  bases, 
pursuant  to  §  225.25(b)(7)  of  the  Board's 
Regulation  Y. 

C.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

7.  Norwest  Corporation,  Minneapolis. 
Minnesota;  to  acquire  through  its 
subsidiary,  Norwest  Investment 
Services,  Inc.,  Minneapolis,  Minnesota, 
the  brokerage  business  of  Valley-Hi 
National  Bank,  San  Antonio,  Texas.  The 
geographic  scope  for  these  activities  is 
Texas. 

D.  Federal  Reserve  Bank  of  San 
Francisco  (Kenneth  R.  Binning, 
Director,  Bank  Holding  Company)  101 
Market  Street,  San  Francisco,  California 
94105: 

1.  First  Hawaiian,  Inc.,  Honolulu, 
Hawaii;  to  expand  the  geographic  scot  of 
its  subsidiary'.  First  Hawaiian  Leasing, 
Inc.,  Honolulu,  Hawaii,  which  engages 
in  leasing  personal  and  real  property, 
pursuant  to  §  225.25(b)(5)  of  the  Board's 
Regulation  Y.  The  geographic  scope  for 
this  activity  is  expanded  and  will  be 
conducted  on  a  world-wide  basis. 

Board  of  Governors  of  the  Federal  Reserve 
System,  June  19, 1995. 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
(FR  Doc.  95-15413  Filed  6-22-95:  8:45  am] 

BILLING  CODE  t21<M>1-F 


SunTrust  Banks,  Inc.,  et  al.; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  July  17, 
1995. 

A.  Federal  Reserve  Bank  of  Atlanta 

(Zane  R.  Kelley,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303: 

J.  SunTrust  Banks,  Inc.,  Atlanta, 
Georgia,  and  Sun  Banks,  Inc.,  Orlando, 
Florida;  to  acquire  100  percent  of  the 
voting  shares  of  Key  Biscayne  Bankcorp, 
Inc.,  Key  Biscayne,  Florida,  and  thereby 
indirectly  acquire  Key  Biscayne  Bank  & 
Trust  Company,  Key  Biscayne,  Florida. 

B.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1.  DCNB  Holding  Company,  Clear 
Lake,  South  Dakota;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Deuel 
County  National  Bank,  Clear  Lake, 
South  Dakota. 

Board  of  Governors  of  the  Federal  Reserve 
System,  June  19. 1995. 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
IFR  Doc.  95-15414  Filed  6-22-95:  8:45  am) 
BILLING  CODE  621(M>1-F 


Canadian  Imperial  Bank  of  Commerce, 
Toronto,  Ontario,  Canada;  Notice  to 
Engage  in  Nonbanking  Activities 

Canadian  Imperial  Bank  of 
Commerce,  Toronto,  Ontario,  Canada 
(Notificant),  has  given  notice  pursuant 
to  section  4(c)(8)  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1843(c)(8) 
(BHC  Act)  and  §  225.23(a)(3)  of  the 
Boards  Regulation  Y  (12  CFR 
225.23(a)(3)),  to  acquire,  indirectly 
through  its  subsidiary  Wood  Gundy 
Corporation,  New  York,  New  York 
(Company),  certain  assets  and  assume 
certain  liabilities  of  The  Argosy 
Securities  Group,  L.P.  and  "The  Argosy 
Group,  L.P.,  both  of  New  York,  New 
York.  Following  the  proposed 
acquisition,  Notificant  will  continue  to 
engage  in  various  securities  and 
securities-related  activities  described 
below  on  a  nationwide  basis.  Notificant 
previously  received  Board  approval  to 
engage  in  the  proposed  activities 
through  Company.  See  Canadian 
Imperial  Bank  of  Commerce,  74  Federal 
Reserve  Bulletin  571  (1988);  76  Federal 
Reserve  Bulletin  158  (1990);  and  76 
Federal  Reserve  Bulletin  548  (1990). 

Notificant  proposes  to  continue  to 
engage  in  the  following  activities 
previously  authorized  by  the  Board: 

(1)  Providing  investment  advisory 
services  pursuant  to  §  225.25(b)(4)  of 
Regulation  Y  (12  CFR  225.25(b)(4)); 

(2)  providing  advice  on  swaps  and 
related  contracts  pursuant  to  § 
225.25(b)(4)(vi)(A)(2)  of  RegulaUon  Y 
(12  CFR  225.25(b)(4)(vi)(A)(2)); 

(3)  providing  financial  advice,  for 
example  advice  on  mergers, 
divestitures,  recapitalizations  and  loan 
syndications,  pursuant  to  § 
225.25(b)(4)(vi)(A)(l)  of  Regulation  Y 
(12  CFR  225.25(b)(4)(vi)(A)(l)). 

Notificant  also  proposes  to  continue 
to  engage  in  the  following  activities 
which  previously  have  been  determined 
by  the  Board  by  Order  to  be  closely 
related  to  banking. 

(1)  Underwriting  and  dealing  in 
municipal  revenue  bonds,  residential 
mortgage-related  securities,  consumer- 
receivable  securities,  and  commercial 
paper. 

(2)  underwriting  and  dealing  in  debt 
securities  and  equity  securities  of  all 
types; 

(3)  acting  as  agent,  in  the  private 
placement  of  all  types  of  securities;  and 

(4)  acting  as  a  riskless  principal  in  the 
purchase  and  sale  of  all  types  of 
securities  on  the  order  of  investors. 

Section  4(c)(8)  of  the  BHC  Act 
provides  that  a  bank  holding  company 
may,  with  Board  approval,  engage  in 
any  activity  "which  the  Board,  after  due 
notice  and  opportunity  for  hearing,  has 
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determined  (by  order  or  regulation)  to 
be  so  closely  related  to  banking  or 
managing  or  controlling  banks  as  to  be 
prop)er  incident  thereto."  This  statutory 
test  requires  that  two  separate  tests  be 
met  for  an  activity  to  be  permissible  for 
a  bank  holding  company.  First,  the 
Board  must  determine  that  the  activity 
is,  as  a  general  matter,  "closely  related 
to  banking."  Second,  the  Board  must 
find  in  a  particular  case  that  the 
performance  of  the  activity  by  the 
applicant  bank  holding  company  may 
be  reasonably  be  expected  to  produce 
public  benefits  that  outweigh  possible 
adverse  effects. 

Notificant  maintains  that  the  Board 
previously  has  determined  that  the 
proposed  activities  are  "so  closely 
related  to  banking  or  managing  or 
controlling  banks  as  to  be  proper 
incident  thereto."  The  Board  previously 
has  approved,  by  order,  the  proposed 
private  placement  and  riskless  principal 
activities,  and  Notificant  has  stated  that 
it  will  continue  to  conduct  the  proposed 
activities  using  the  same  methods  and 
subject  to  the  prudential  limitations 
established  by  the  Board  in  its  previous 
orders.  See  ].P.  Morgan  &■  Co. 
Incorporated,  76  Federal  Reserve 
Bulletin  26  (1990);  Bankers  Trust  New 
York  Corporation,  75  Federal  Reserve 
Bulletin  829  (1989). 

The  Board  also  has  previously 
approved,  by  order,  underwriting  and 
dealing  in.  to  a  limited  extent,  all  types 
of  debt  and  equity  securities.  See 
Canadian  Imperial  Bank  of  Commerce, 
76  Federal  Reserve  Bulletin  158  (1990); 
J.P.  Morgan  6-  Co.  Incorporated,  et  al., 
73  Federal  Reserve  Bulletin  192  (1989) 
(1989  Section  20  Order),  a/fd  sub  nom. 
Securities  Industry  Association  v.  Board 
of  Governors  of  the  Federal  Reserve 
System.  900  F.2d  360  (D.C.  Cir.  1990). 
Notificant  has  stated  that  it  will 
continue  to  conduct  the  proposed 
underwriting  and  dealing  activities 
using  the  same  methods  and 
procedures,  and  subject  to  the  same 
prudential  limitations  established  by  the 
Board  in  the  1989  Section  20  Order,  as 
modified  by  the  Order  Approving 
Modifications  to  Section  20  Orders,  75 
Federal  Reserve  Bulletin  751  (1989),  the 
Order  Approving  Modifications  to  the 
Section  20  Orders,  79  Federal  Reserve 
Bulletin  226  (1993),  and  the 
Supplement  to  Order  Approving 
Modifications  to  Section  20  Orders,  79 
Federal  Reserve  Bulletin  360  (1993). 
including  the  Board's  10  percent 
revenue  limitation  on  sudi  activities. 

Notificant  also  takes  the  position  that 
the  proposed  acquisition  will  benefit  the 
public.  Notificant  states  that  the 
expected  benefits  to  the  public  include 
increased  competition,  expanded 


products  and  services,  and  gains  in 
efficiency.  The  proposed  acquisition 
also  would  allow  Notificant  to  offer 
customers  expanded  services  at 
competitive  costs.  Notificant  also 
maintains  that  the  proposed  activities 
would  not  result  in  any  adverse  effects. 

In  publishing  the  proposal  for 
comment,  the  Board  does  not  take  a 
position  on  issues  raised  by  the 
proposal.  Notice  of  the  proposal  is 
published  solely  in  order  to  seek  the 
views  of  interested  persons  on  the 
issues  presented  by  the  notice,  and  does 
not  represent  a  determination  by  the 
Board  that  the  proposal  meets  or  is 
likely  to  meet  the  standards  of  the  BHC 
Act. 

Any  comments  or  requests  for  hearing 
should  be  submitted  in  writing  and 
received  by  William  W.  Wiles, 
Secretary.  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington, 
D.C.  20551,  not  later  than  July  7. 1995. 
Any  request  for  hearing  on  this 
application  must,  as  required  by  § 
262.3(e)  of  the  Board's  Rules  of 
Procedure  (12  CFR  262.3(e)).  be 
accompanied  by  a  statement  of  the 
reasons  why  a  written  presentation 
would  not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

This  notice  may  be  inspected  at  the 
offices  of  the  Board  of  Governors  or  the 
Federal  Reserve  Bank  of  New  York. 

Board  of  Governors  of  the  Federal  Reserve 
System.  June  19. 1995. 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  95-15410  Filed  6-22-95;  8:45  am) 
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FEDERAL  TRADE  COMMISSION 

Telemarketing  Sales  Rule;  Information 
Collection  Under  0MB  Review 

AGENCY:  Faderal  Trade  Commission 
("FTC"). 

ACTION:  Notice  of  amended  application 
to  the  Office  of  Management  and  Budget 
("OMB")  under  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501  et  seq.) 
for  clearance  of  information  collection 
requirements  contained  in  a  revised 
proposed  trade  regulation  rule  pursuant 
to  the  Telemarketing  and  Consumer 
Fraud  and  Abuse  Prevention  Act. 

SUMMARY:  The  FTC  is  seeking  OMB 
clearance  for  information  collection 
requirements  contained  in  revised 
proposed  regulations  implementing  the 


Telemarketing  and  Consumer  Fraud  and 
Abuse  Prevention  Act,  15  U.S.C.  6101- 
6108  ("Telemarketing  Act"  or  "the 
Act"). 

The  Telemarketing  Act  requires  the 
Commission  to  issue  a  rule  prohibiting 
deceptive  and  abusive  telemarketing 
acts  and  practices.  In  accordance  with 
the  statutory  directive,  the  Commission 
issued  a  Notice  of  Proposed  Rulemaking 
on  February  14, 1995  (60  FR  8313). 
Since  that  time,  the  Commission  has 
made  revisions  to  the  recordkeeping  and 
disclosure  requirements  contained  in 
the  initially  proposed  rule. 

Specifically,  the  Commission  has 
reviewed  the  public  comments  and  has 
incorporated  many  of  the  suggestions 
received  from  industry  on  how  to 
minimize  the  recordkeeping  burden. 
The  revised  proposed  rule  requires  the 
following  records  to  be  kept  for  a 
twenty-four  month  period:  advertising 
and  promotional  materials,  and 
telemarketing  scripts;  information 
regarding  prize  recipients  and  prize 
distribution;  sales  information;  and 
information  regarding  employees 
directly  involved  in  telephone  sales. 
The  recordkeeping  provisions  will  be 
helpful  in  preserving  evidence  of 
compliance  with  the  rule. 

Absent  the  recordkeeping 
requirements.  Commission  staff  believes 
that  this  is  the  type  of  information  that 
would  be  retained  by  these  entities  in 
any  event  during  the  normal  course  of 
business  because  this  information 
would  be  useful  in  resolving  private, 
non-governmental  inquiries  and 
disputes.  The  definition  of  "burden"  for 
OMB  purposes  excludes  any  effort  that 
would  be  expended  regardless  of  a 
regulatory  requirement.  5  C.F.R. 
§  1320.7(b)(1).  Further,  the  revised 
proposed  rule  clarifies  that  records  kept 
in  the  ordinary  course  of  business  need 
not  be  duplicated  or  separately 
maintained.  Thus,  the  only  burden 
would  be  for  retaining  the  records  for  an 
additional  period  of  time. 

Nonetheless,  the  Commission  is 
increasing  the  estimate  of  burden  hours 
imposed  by  the  recordkeeping 
requirements  to  take  into  account  any 
time  necessary  to  develop,  modify, 
construct,  or  assemble  any  materials  or 
equipment.  Staff  estimates  that 
approximately  40.000  industry  members 
could  be  affected  by  these 
recordkeeping  requirements.  Staff 
further  estimates  that  no  more  than  100 
companies  would  find  it  necessary  to 
develop,  modify,  construct,  or  assemble 
materials  or  equipment  in  order  to 
comply  with  the  proposed  rule.  Staff 
further  estimates  that  it  would  take 
these  100  entities  approximately  100 
hours  each  during  the  first  year  of 
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compliance  to  assemble  the  necessary 
equipment,  for  a  total  of  10.000  burden 
hours.  Staff  also  estimates  that  the 
companies  that  already  have 
recordkeeping  systems  would  require 
only  one  hour  to  comply  with  the 
proposed  recordkeeping  requirements, 
for  a  total  burden  estimate  of  49,900 
hours.  The  Commission  is  requesting 
that  this  figure  be  rounded  up  to  50,000 
hours.  A  burden  estimate  of  50,000 
hours,  which  is  a  yearly  estimate,  would 
allow  approximately  100  new 
companies  to  enter  the  industry  during 
each  succeeding  year  without  requiring 
the  Commission  to  modify  the  burden 
estimate. 

The  Commission's  February  14,  1995 
Application  to  OMB  did  not  request 
clearance  for  the  various  disclosure 
requirements  contained  in  the  proposed 
Telemarketing  Rule.  The  Commission  is 
iiQw  submitting  these  disclosure 
requirements  to  OMB  for  clearance.  The 
primary  purpose  of  the  rule's  disclosure 
requirements  is  to  assist  in  preventing 
deceptive  and  abusive  telemarketing 
acts  or  practices  by  ensuring  that 
customers  are  informed  of  the  purpose 
of  the  call  and  the  terms  and  conditions 
oi  ihe  potential  sale. 

Specifically,  the  revised  proposed 
ruie  requires  sellers  or  telemarketers  to 
disclose  the  identity  of  the  seller;  the 
purpose  of  the  call;  the  nature  of  goods 
or  services;  and  that  no  purchase  is 
necessary  to  win  if  a  prize  promotion  is 
offered  in  conjunction  with  a  sales  offer 
ol  goods  or  services.  If  requested,  the 
telemarketer  must  also  disclose  the  no- 
purchase  entry  method  of  the  prize 
promotion. 

Staff  estimates  that  40.000  industry 
members  make  approximately  9  billion 
calls  per  year,  or  225,000  calls  per  year 
per  company.  However,  sections 
310.6(d)  and  (e)  provide  that  if  an 
industry  member  chooses  to  solicit 
consumers  by  using  advertising  media 
other  than  direct  mail  or  by  using  direct 
mail  solicitations  that  make  certain 
required  disclosures,  they  are  exempted 
from  complying  with  other  disclosures 
required  by  the  rule.  Because  the  burden 
of  complying  with  written  disclosures  is 
much  lower  than  the  burden  of 
complying  with  all  the  rule's  provisions, 
staff  estimates  that  at  least  9,000  firms 
will  choose  to  adopt  marketing  methods 
that  exempt  them  from  oral  disclosure 
requirements.  Staff  estimates  that  it  will 
take  7  seconds  for  callers  to  disclose  the 


required  information.  Staff  also 
estimates  that  at  least  60%  result  in 
"hang-ups"  before  the  seller  or 
telemarketer  can  make  all  the  required 
oral  disclosures.  Staff  estimates  that 
hang-up  calls  last  for  only  2  seconds. 
Accordingly,  staff  estimates  that  the 
total  disclosure  burden  of  these 
requirements  is  approximately  250 
hours  per  firm  or  7.75  million  hours. 

The  revised  proposed  rule  also 
requires  additional  disclosures  before 
the  customer  pays  for  goods  or  services. 
Specifically,  the  sellers  or  telemarketers 
must  disclose  the  total  costs  to 
purchase,  receive,  or  use  the  offered 
goods  or  services;  all  material 
restrictions;  all  material  terms  and 
conditions  of  the  seller's  refund, 
cancellation,  exchange,  or  repurchase 
policies  if  a  representation  about  the 
policy  is  part  of  the  sales  offer;  and  that 
no  purchase  is  necessary  to  win  if  a 
prize  promotion  is  offered  in 
conjunction  with  a  sales  offer  of  goods 
or  services.  The  telemarketer  must 
disclose  the  non-purchase  entry  method 
foi  the  prize  promotion.  Staff  estimates 
that  approximately  10  seconds  is 
necessary  to  make  these  required 
disclosures.  However,  these  disclosures 
need  only  be  made  where  a  call  results 
in  in  actual  sale.  Staff  estimates  that 
sales  occur  in  approximately  6  percent 
of  telemarketing  calls.  Accordingly,  the 
estimated  burden  for  the  disclosures  is 
37.5  hours  per  firm  or  1.163  million 
hours. 

Alternately,  the  disclosures  required 
before  the  customer  pays  for  goods  or 
services  may  be  in  writing.  As  discussed 
above,  staff  estimates  that 
approximately  9.000  firms  will  choose 
to  comply  with  this  optional  written 
disclosure  requirement.  Although  this 
burden  estimate  is  difficult  to  quantify, 
mailing  campaigns  appear  to  be  much 
less  burdensome  for  firms  than  are 
individual  oral  disclosures.  Staff  also 
finds  that  these  disclosure  requirements 
are  closely  consistent  with  the  ordinary 
business  practices  of  most  members  of 
the  industry.  Nonetheless,  staff  has  no 
reliable  data  from  which  to  conclude 
that  there  is  no  separately  identifiable 
burden  associated  with  this  provision. 
Therefore,  staff  estimates  that  a  typical 
firm  will  spend  approximately  10  hours 
per  year  engaged  in  activities  ensuring 
compliance  with  this  provision  of  the 
rule,  for  an  estimated  burden  estimate  of 
90.000  hours. 


Total  Yearly  Burden 

Based  on  these  figures,  staff  estimates 
the  total  yearly  burden  of  the  proposed 
rule  to  be  9,053,000  hours  (50,000 
recordkeeping  hours  +  9,003,000 
di^losure  hours).  The  basis  for  this 
estimate  is  described  in  more  detail  in 
the  Supporting  Statement  submitted 
with  the  Amended  Request  for  OMB 
Review. 

DATES:  Comments  on  this  application 
must  be  submitted  on  or  before  June  30, 
1995. 

ADDRESSES:  Send  comments  both  to 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  New  Executive  Office  Building, 
Room  3228.  Washington,  DC  20503. 
ATTN:  Desk  Officer  for  the  Federal 
Trade  Commission,  and  to  the  Office  of 
the  Secretary.  Room  159.  Federal  Trade 
Commission,  Washington,  DC  20580. 
Copies  of  the  submission  to  OMB  may 
be  obtained  from  the  Public  Reference 
Section.  Room  130.  Federal  Trade 
Commission,  Washington,  DC  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  M.  Torok.  Attorney.  Bureau  of 
Consumer  Protection.  Division  of 
Marketing  Practices.  Federal  Trade 
Commission.  Washington,  DC  20580, 
(202) 326-3140. 
Donald  S.  Clark, 
Secretary. 
|FK  Doc.  95-15186  Filed  6-21-95;  8:45  am] 

BILLING  CODE  e7SO-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Agency  Information  Collection  Under 
OMB  Review 

Title:  Monthly  "FLASH"  Report  of 
Selected  AFDC  Program  Data. 

OMB  No.;  0970-0071. 

Description:  The  information 
collected  by  use  of  this  form  is  used  to 
monitor  program  trends  and  serves  as 
advanced  indicators  of  program  activity 
and  costs.  The  affected  public  is 
comprised  of  State  and  local  agencies 
administering  AFDC  programs.  The 
forms  are  completed  by  State  agencies 
administering  AFDC  programs. 

Respondents:  State  and  Local 
governments. 
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Flash  report 


Title 


Number 
of  re- 

spofxi- 
ents 


54 


Number 
of  re- 
sponses 
per  re- 
spond- 
ent 


12 


Average 
burden 
per  re- 
sponse 


2.5 


Burden 


1.620 


Estimated  Total  Annual  Burden: 
1.620. 

Additional  Information 

Copies  of  the  proposed  collection  may 
be  obtained  from  Bob  Sargis  of  the 
Division  of  Information  Resource 
Management.  ACF,  by  calling  (202)  690- 
7275. 

OMB  Comment 

Consideration  will  be  given  to 
comments  and  suggestions  received 
within  30  days  of  publication.  Written 
comments  and  recommendations  for  the 
proposed  information  collection  should 


be  sent  directly  to  the  following:  Office 
of  Management  and  Budget.  Paperwork 
Reduction  Project.  725  17th  Street  NW.. 
Washington.  D.C.  20503.  Attn:  Ms. 
Wendy  Taylor. 

Dated:  June  20. 1995. 
Roberta  Katson, 

Acting  Director.  Office  of  Information 

Resource  Management. 

|FR  Doc.  95-15470  Filed  6-22-95;  8:45  am] 

BILUNQ  C006  4184-01-M 


Agency  Information  Collection  Under 
OMB  Review 

Title:  Job  Opportunity  and  Basic 
Skills  (JOBS)  Participation  Rate 
Quarterly  Report. 

OMB  No.;  0970-0098. 

Description:  The  ACF  is  required  to 
collect  monthly  information  on  a 
quarterly  basis  to  determine  the  Federal 
Financial  Participation  (FFP)  matching 
rate  that  states  are  entitled  to  receive. 
Authorization  for  this  request  is  granted 
in  the  Family  Support  Act  of  1988. 

Respondents:  State,  Local,  or  Tribal 
Govt. 


Title 


ACF-103 


Number 
of  re- 

sporxl- 
ents 


51 


Number 
of  re- 
sponses 
per  re- 
spond- 
ent 


Average 
burden 
per  re- 
sponse 


12 


Burden 


2448 


Estimated  Total  Annual  Burden: 
2448. 

Additional  Information 

Copies  of  the  proposed  collection  may 
be  obtained  from  Bob  Sargis  of  the 
Division  of  Information  Resource 
Management,  ACF,  by  calling  (202)  690- 
7275. 

OA£B  Comment 

Consideration  will  be  given  to 
comments  and  suggestions  received 
within  30  days  of  publication.  Written 
comments  and  recommendations  for  the 
proposed  information  collection  should 
be  sent  directly  to  the  following:  Office 
of  Management  and  Budget,  Paperwork 
Reduction  Project.  725  17th  Street  NW.. 
Washington.  DC  20503.  Attn:  Ms. 
Wendy  Taylor. 

Dated:  June  19, 1995. 
Roberta  Katson. 

Acting  Director,  Office  of  Information 
Resource  Management. 
IFR  Doc.  95-15471  Filed  &-22-95;  8:45  am] 

Bfl-UNG  COOC  4184-01-M 


action:  Notice. 


Office  of  the  Secretary 

Completion  of  Investigation 
AGENCY:  Office  of  the  Secretary,  HHS. 


SUMMARY:  Notice  is  hereby  given  that 
the  Office  of  Research  Integrity  (ORl) 
has  completed  an  investigation  and  does 
not  find  scientific  misconduct  in  the 
following  case: 

David  Plotkin,  M.D.,  Memorial  Cancer 
Research  Foundation  of  Southern 
California:  The  Division  of  Research 
Investigations  (DRI),  Office  of  Research 
Integrity  (ORI).  investigated  allegations 
that  clinical  trial  data  forms  submitted 
from  the  Memorial  Cancer  Research 
Foundation  of  Southern  California 
(MCRF).  Los  Angeles.  California, 
contained  falsified  and  fabricated 
information.  The  data  forms  were 
submitted  to  the  Statistical  Office  of  the 
National  Surgical  Adjuvant  Breast  and 
Bowel  Project  (NSABP)  located  at  the 
University  of  Pittsburgh.  The  NSABP 
project  at  MCRF  received  funding  from 
the  National  Cancer  Institute  (NCI),  with 
Dr.  David  Plotkin  as  Principal 
Investigator. 

In  mid-April  1994,  the  Chicago 
Tribune  obtained  a  copy  of  an  April 
1990  NSABP  Audit  Report  that 
indicated  there  was  a  "serious  problem 
*  *  *  with  respect  to  the  accuracy  of 
the  data  reported  to  the  NSABP"  from 
the  MCRF.  A  Chicago  Tribune  reporter 
reviewed  records  on  some  subjects 


entered  on  NSABP  trials  at  MCRF  and 
found  apparent  discrepancies  between 
reported  data  and  medical  records. 
Much  of  the  questioned  data  was  related 
to  the  B-06  clinical  trial  which 
compared  lumpectomy  (with  or  without 
radiation  therapy)  to  total  mastectomy 
for  the  treatment  of  breast  cancer. 

ORI  reviewed  records  and  data  on  59 
patients  reported  to  NSABP  between 
1973  and  1994  and  did  not  find 
falsification,  fabrication,  or  deliberate 
misrepresentation  on  the  part  of  Dr. 
Plotkin  or  his  staff.  ORI  found  that  many 
of  the  discrepancies  originally  identified 
by  the  NSABP  and  the  Chicago  Tribune 
were  the  result  of  a  review  of 
incomplete  records,  honest  error  on  the 
part  of  one  or  more  of  the  participating 
parties,  or  differences  in  interpretations 
or  judgments  of  the  facts. 

FOR  FURTHER  INFORMATION,  CONTACT: 

Director,  Division  of  Research 

Investigations,  Office  of  Research 

Integrity.  301-443-5330. 

Lyie  W.  Bivens, 

Director,  Office  of  Research  Integrity. 

(FR  Doc.  95-15397  Filed  6-22-95;  8:45  am) 
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Public  Health  Service 

Food  and  Drug  Administration; 
Statement  of  Organization,  Functions, 
and  Delegations  of  Authority 

Part  H,  Chapter  HF  (Food  and  Drug 
Administration)  of  the  Statement  of 
Organization,  Functions,  and 
Delegations  of  Authority  for  the 
Department  of  Health  and  Human 
Services  (35  FR  3685,  February  25, 
1970,  and  56  FR  29484,  June  27,  1991, 
as  amended  most  recently  in  pertinent 
part  at  59  FR  17106,  April  11, 1994,  is 
amended  to  reflect  the  following 
reorganization  in  the  Food  and  Drug 
Administration  (FDA). 

The  Office  of  Management  in  the 
Office  of  Management  and  Systems  is 
being  reorganized  to  reduce  the  number 
of  components  reporting  to  the 
Associate  Commissioner  for 
Management  from  eight  to  four.  The 
position  of  Deputy  Associate 
Commissioner  for  Management  is  bding 
abolished  and  additional  reductions  in 
subordinate  substructures  are  expected 
to  further  reduce  the  number  of 
supervisory  positions  to  meet  Agency 
streamlining  goals.  A  new  Office  of 
Facilities,  Acquisitions,  and  Central 
Services  and  an  Office  of  Human 
Resources  and  Management  Services, 
and  an  Executive  Management  Staff  are 
being  established.  The  current  Office  of 
Human  Resources  Management,  Office 
of  Facilities  and  Administrative 
Management,  and  the  Office  of 
Contracts  and  Grants  Management  will 
be  abolished  and  their  divisions  will 
report  directly  to  the  two  new  offices. 
The  structure  of  the  Office  of  Financial 
Management  will  not  change. 

Under  section  HF-B,  Organization: 

1.  Delete  subparagraphs  Office  of 
Human  Resources  Management 
(HFA77),  Office  of  Contracts  and  Grants 
Management  (HFA78),  and  Office  of 
Facilities  and  Administrative 
Management  (HFA75)  under  paragraph 
Office  of  Management  (HFA7),  in  their 
entirety. 

2.  Insert  the  following  new 
subparagraphs  under  paragraph  Office 
of  Management  (HFA7). 

Office  of  Facilities,  Acquisitions,  and 
Central  Services  (HFA73).  Provides 
leadership  and  direction  regarding  all 
aspects  of  facilities  management 
nationwide. 

Provides  leadership  and  direction 
regarding  all  administrative 
management  support  services  including 
personal  property  management  and 
accountability,  graphic  arts,  and  files 
and  records. 


Manages  and  coordinates  all  aspects 
of  the  Agency's  long  range  facilities 
planning. 

Serves  as  the  Agency  focal  point  for 
developing,  coordinating,  and 
implementing  FDA  policies  and 
procedures  pertaining  to  acquisitions, 
interagency  agreements,  technology 
transfer  and  grants  management; 
coordinates  all  administrative  matters 
related  to  acquisitions,  grants, 
cooperative  agreements,  interagency 
agreements,  memoranda  of 
understanding  and  technology  transfer. 

Office  of  Human  Resources  and 
Management  Services  (HFA79). 
Provides  leadership  and  direction 
regarding  all  aspects  of  Agency  human 
resources  management  including 
employment,  recruitment, 
compensation  and  benefits, 
classification,  employee  relations, 
training,  career  development,  and 
executive  services. 

Provides  leadership  and  direction 
regarding  all  aspects  of  the  Agency's 
management,  organizational  and 
delegational  s|udies,  processes,  and 
policies. 

Provides  leadership  and  direction 
regarding  all  conflicts  of  interest  and 
employee  associations  with  regulated 
industries,  reviews  financial  interests 
including  outside  activities  of  FDA 
employees,  decides  conflict  of  interest 
issues,  and  counsels  and  trains 
employees  on  the  avoidance  of  conflicts 
of  interests. 

Executive  Management  Staff 
(HFA7A).  Advises  the  Commissioner, 
Deputy  Commissioners,  and  other 
senior  managers  in  regard  to 
administrative  management  matters  for 
their  components. 

Provides  a  focal  point  for 
administrative  activities  for  the  Office  of 
the  Commissioner,  the  offices  of  the 
Deputy  Commissioners,  and  the  Office 
of  Management. 

Develops,  coordinates,  and  facilitates 
various  administrative  processes  such  as 
personnel,  prociuement,  training,  travel, 
and  other  pertinent  areas  as  necessary. 

Establishes  and  maintains  liaisbn 
with  administrative  officers  throughout 
the  serviced  components  to  keep  abreast 
with  current  issues. 

3.  Prior  Delegations  of  Authority. 
Pending  further  delegations,  directives, 
or  orders  by  the  Qpmmissioner  of  Food 
and  Drugs,  all  delegations  of  authority 
to  positions  of  the  affected  organizations 
in  effect  prior  to  this  date  shall  continue 
in  effect  in  them  or  their  successors. 


Dated:  June  9, 1995. 
David  A.  Kessler, 
Commissioner  of  Food  and  Drugs. 
[FR  Doc.  95-15358  Filed  6-22-95;  8:45  ami 
MLUNO  COOf  41M-01-M 


Food  and  Drug  Administration; 
Statement  of  Organization,  Functions, 
and  Delegations  of  Authority 

Part  H.  Chapter  HF  (Food  and  Drug 
Administration)  of  the  Statement  of 
Organization,  Functions,  and 
Delegations  of  Authority  for  the 
Department  of  Health  and  Human 
Services  (35  FR  3865,  February  25, 
1970,  and  56  FR  29484.  June  27, 1991, 
as  amended  most  recently  in  pertinent 
part  at  58  FR  45111,  August  26, 1993) 
is  amended  to  reflect  the  establishment 
of  the  Office  of  Science,  in  the  Office  of 
Operations,  Food  and  Drug 
Administration  (FDA).  FDA  believes 
that  the  establishment  of  an  Office  of 
Science  in  the  Office  of  Operations  will 
provide  the  necessary  coordination  of 
the  integration  of  the  Agency's  scientific 
and  operational  functions. 

Under  section  HF-B  Organization: 

Under  the  Office  of  Operations 
(HFA9),  insert  a  new  paragraph  reading 
as  follows: 

Office  of  Science  (HFA91).  Advises 
and  assists  the  Deputy  Commissioner 
for  Operations,  the  Commissioner,  and 
other  key  officials  on  scientific  issues 
which  have  an  impact  on  policy, 
direction,  and  long-range  goals. 

Coordinates  and  provides  guidance  on 
special  and  overall  science  policy  in 
program  areas  which  cross  major  agency 
component  lines  and  scientific  aspects 
which  are  critical  or  controversial, 
including  the  agency  risk  assessment 
poUcy. 

Represents  the  agency  with  other 
government  agencies,  state  and  local 
governments,  industry,  academia, 
consumer  organizations.  Congress,  and 
national  and  international 
organizations,  and  the  scientific 
community  on  science  policy. 

Serves  as  the  focal  point  for  overall 
management  of  scientific  agency 
research,  training,  contracts,  and 
fellowship  activities. 

Provides  leadership  and  direction  on 
scientific  technological  achievement  in 
FDA. 

Evaliiates  the  adequacy  of  scientific 
resources  available  to  the  agency  and 
initiates  action  as  appropriate  to 
enhance  the  scientific  posture. 

Advises  the  Deputy  Commissioner  for 
Operations,  and  Commissioner,  and  the 
Office  of  Management  and  Systems  on 
scientific  facilities  and  participates  with 
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other  agency  components  in  planning 
such  facilities. 

Provides  leadership  to  agency 
components  in  the  identification, 
recruitment,  and  retention  of  top  level 
scientists  to  fill  vacancies  for  key 

positions. 

Assist  in  overseeing  quality  assurance 
of  FDA-operated  laboratories. 

Under  Section  HF-D.  Delegation  of 
Authority.  Pending  further  delegations, 
directives,  or  orders  by  the 
Commissioner  of  Food  and  Drugs,  all 
delegations  of  authority  to  officers  or 
employees  of  the  affected  components 
in  effect  prior  to  this  date  shall  continue 
in  effect  in  them  in  their  successors. 

Dated:  June  9,  1995 
David  A.  Kessler, 
Commissioner  of  Food  and  Drugs. 
(PR  Doc.  95-15357  Filed  6-22-95;  8:45  am] 

BILUNG  COM  41«0-01-M 


Nesseler,  Maternal  and  Child  Health  Bureau. 
Health  Resources  and  Services 
Administration.  Telephone  (301)  443-2204. 

Agenda  Items  are  subject  to  change  as 
priorities  dictate. 

Dated:  June  20,  1995. 
fackie  E.  Baum, 

Advisory  Committee  Management  Officer, 
HBSA. 
[PR  Doc.  95-15476  Filed  6-22-95;  8:45  ami 

BILUNG  CODE  4160-1S-P 


Health  Resources  and  Services 
Administration 

Advisory  Council;  Notice  of  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Public  Lav*f  92-463).  aimouncement  is 
made  of  the  following  National 
Advisory  body  scheduled  to  meet 
during  the  month  of  July  1995: 

Name:  Advisory  Committee  on  Infant 
Mortality. 

Date  and  Ume:  July  20-21.  1995,  9:00  a.m. 

Place:  Hyatt  Regency  Bethesda  Hotel.  1 
Bethesda  Metro.  Bethesda.  MD. 

The  meeting  is  open  to  the  public. 

Purpose:  The  Committee  provides  advice 
and  recommendations  to  the  Secretary  on  the 
following:  Department  programs  which  are 
directed  at  reducing  infant  mortality  and 
improving  the  health  status  of  pregnant 
women  and  infants;  how  best  to  coordinate 
the  variety  of  Federal,  State,  local  and  private 
programs  and  efforts  that  are  designed  to  deal 
with  the  health  and  social  problems 
impacting  on  infant  mortality;  and  the 
implementation  of  the  Healthy  Start  initiative 
and  infant  mortality  objectives  from  Healthy 
People:  2000:  National  Health  Promotion  and 
Disease  Prevention  Objectives. 

Agenda:  Topics  that  will  be  discussed 
include:  Updates  on  the  Healthy  Start 
Program;  Prenatal  Care  Issues;  Early 
Postpartimi  Discharge;  Unintended 
Pregnancy,  Newborn  Screening;  and 
swearing  in  of  new  Committee  members. 

Anyone  requiring  information  regarding 
the  Committee  should  contact  Dr.  Peter  van 
Dyck,  Executive  Secretary,  Advisory 
Committee  on  Infiant  Mortality,  Heahh 
Resources  and  Services  Administration, 
Room  18-20,  Parklawn  Building,  5600 
Fishers  Lane,  Rockville,  Maryland  20857, 
Telephone  (301)  443-2204. 

Persons  interested  in  attending  any  portion 
of  the  meeting  or  having  questions  regarding 
the  meeting  should  contact  Ms.  Kerry  P. 


Office  of  Refugee  Resettlement 

Availability  of  Discretionary  Grants  to 
Promote  Community  Development  In 
Sites  With  Significant  Refugee 
Populations  in  Order  to  Increase 
Economic  Independence  Among 
Refugees  and  Their  Families 

AGENCY:  Office  of  Refugee  Resettlement 
(ORR),  HHS. 

SUMMARY:  This  program  announcement 
governs  the  availability  of  funds  and 
award  procedures  for  approximately 
$1,000,000  in  FY  1995  discretionary 
grants  for  technical  assistance  and 
operating  costs  to  promote  community 
development  in  sites  with  significant 
refugee  '  populations  in  order  to 
increase  economic  independence  among 
refugees  and  their  families.  This 
announcement  is  soliciting  applications 
for  cooperative  agreement  project 
periods  up  to  three  years.  Awards,  on  a 
competitive  basis,  will  be  for  a  one-year 
budget  period,  although  project  periods 
may  be  for  three  years.  Applications  for 
continuation  grants  funded  under  these 
awards  beyond  the  one-year  budget 
period,  but  within  the  three-year  project 
period  will  be  entertained  in  subsequent 
years  on  a  noncompetitive  basis,  subject 
to  availability  of  funds,  satisfactory 
progress  by  the  grantee,  and  a 
determination  that  continued  funding 
would  be  in  the  best  interest  of  the 
Government. 


'  In  addition  to  persons  who  meet  all 
requirements  of  45  CFR.  400.43,  eligibility  for 
rehigee  social  services  also  includes:  (1)  Cuban  and 
Haitian  entrants,  under  section  501  of  the  Refugee 
Education  Assistance  Act  of  1980  (Pub.  L.  9&-*22): 
(2)  certain  Amerasians  from  Vietnam  who  are 
admitted  to  the  U.S.  as  immigrants  under  section 
584  of  the  Foreign  Operations.  Export  Financing, 
and  Related  Programs  Appropriations  Act.  1988,  as 
included  in  the  FY  1988  Continuing  Resolution 
(Pub.  L.  100-202);  and  (3)  certain  Amerasians  from 
Vietnam,  including  U.S.  citizens,  under  title  II  of 
the  Foreign  Operations,  Export  Financing,  and 
Related  Programs  Appropriations  Act,  1989  (Pub.  L. 
100-161),  1990  (Pub.  L.  101-167),  and  1991  (Pub. 
L.  101-513).  For  convenience,  the  term  "refugee"  is 
used  in  this  notice  to  encompass  all  such  eligible 
persons  unless  the  specific  context  indicates 
otherwise. 


Available  Funds 

In  FY  1995.  ORR  expects.to  make 
available  approximately  $1,000,000  for 
one  award  in  this  program  area.  The 
amount  in  subsequent  years  will  depend 
upon  the  availability  of  funding,  need, 
and  the  best  interests  of  the 
Government. 

The  Director  reserves  the  right  to 
award  more  or  less  than  the  funds 
described  above  depending  upon  the 
quality  of  the  applications  or  such  other 
drcimistances  as  may  be  deemed  to  be 
in  the  best  interest  of  the  Ciovemment. 

Authorization 

Authority  for  this  activity  is  contained 
in  Section  412(c)(1)(A)  of  the 
Immigration  and  Nationality  Act,  which 
authorizes  the  Director  "to  make  grants 
to,  and  enter  into  contracts  with,  public 
or  private  nonprofit  agencies  for  projects 
specifically  designed—  •  •  •  (iii)  to 
provide  where  specific  needs  have  been 
shown  and  recognized  by  the  Director, 
health  (including  mental  health) 
services,  social  services,  educational, 
and  other  services." 

Application  Submission 

Forms  and  instructions  for  submitting 
an  application  are  included  with  this 
aimouncement  which  may  be 
reproduced.  Additional  copies  also  may 
be  obtained  by  contacting  the  Office  of 
Refugee  Resettlement  at  the  address 
below.  An  original  and  two  copies  of  all 
applications  should  be  submitted  to: 
Department  of  Health  and  Human 
Services.  Administration  for  Children 
and  Families.  Division  of  Discretionary 
Grants.  370  L'Enfant  Promenade  SW, 
Sixth  Floor.  Washington.  DC  20447  Or 
hand  delivered  to:  Division  of 
Discretionary  Grants.  901  D  St.  SW.  6th 
Fl.  ACF  Guard  Station.  Washington.  IX: 
20447. 

FOB  FURTHER  INFORMATION  CONTACT:  Ms. 
Anna  Mary  Portz.  Office  of  Refugee 
Resettlement.  370  L'Enfant  Promenade 
SW..  Washington.  D.C.  20447, 
Telephone  (202)  401-1196.  email: 
aportz@acf,dhhs.gov. 

Purpose  and  Scope 

The  Refugee  Act  of  1980  mandates 
two  broad  goals:  (1)  To  assist  refugees  in 
achieving  self-sufficiency  as  early  as 
possible  after  arrival,  and  (2)  to  provide 
long-term  effective  resettlement.  Since 
1975.  ahnost  two  million  refugees  have 
been  resettled  in  communities 
throughout  the  United  States.  While 
many  refugees  have  achieved  economic 
and  social  self-sufficiency,  some 
continue  to  face  poverty,  joblessness, 
under-employment  and  lack  of  access  to 
opportunities.  ORR  recognizes  that  in 
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order  for  refugees  to  be  effectively 
resettled,  refugees  need  to  have 
continuing  access  to  mainstream 
services  and  resources  beyond  ORR 
funds;  and  refugee  communities  must  be 
strengthened  so  that  they  can  provide 
their  own  members  with  a  long-term 
economic  and  social  safety  net. 

The  purpose  of  this  announcement  is 
to  solicit  applications  for  a  project  to 
strengthen  refugee  community-based 
organizations  (CBOs)  which  are  already 
engaged  in  community  development  in 
sites  where  significant  refugee 
populations  currently  reside.  A  strong 
CBO  is  able  to  tap  into  a  community's 
desire  for  self-help,  improve  services, 
niulure  leaders,  raise  money  fi-om  a 
variety  of  sources  within  and  outside 
the  community,  expand  housing  and 
economic  opportunities  and.  at  the  same 
time,  remain  accountable  to  the 
commimity.  Most  importantly,  these 
organizations  give  refugees  a  sense  of 
hope  about  their  community's  future. 

Strong  refugee  CBOs  are  critical 
building  blocks  for  effective 
resettlement.  Such  organizations  can 
foster  long-term  community 
development — the  process  by  which 
refugee  communities  identify  their  own 
needs  and  wants,  mobilize  resources, 
and  develop  and  carry  out  their  own 
strategies — in  order  to  improve  their 
own  communities. 

The  successful  applicant  to  this  notice 
will  be  expected  to  do  three  things: 

(1)  Design  and  implement  a 
comprehensive  strategy  which  will 
increase  the  organizational  capacity  of  a 
certain  number  of  refugee  CBOs  so  that 
these  organizations  can  promote 
effective,  long-term  development  of 
their  commimities 

(2)  Provide  limited  core  funding  to 
this  group  of  CBOs  so  that  they  can 
devote  specific  staff  resources  to  a 
sustained  implementation  of  their 
respective  organizational  and 
commimity  development  plans;  and, 

(3)  Conduct  a  select  number  of 
activities,  such  as  workshops  or  peer-to- 
peer  assistance,  for  the  purpose  of 
providing  broad  technical  assistance  in 
community  and  organizational 
development  to  additional  refugee  CBOs 
which  are  not  selected  for  participation 
in  items  1  and  2  described  above. 

ORR  will  enter  into  a  cooperative 
agreement  with  the  successful 
applicant(s)  in  order  to  jointly  develop 
the  technical  assistance  procedures  and 
project  schedules.  ORR  will  also 
provide  guidance  on  selection  of 
participating  refugee  CBOs  and  service 
and  monitoring  protocols. 


Eligible  Applicants 

Eligible  applicants  are  public  or 
private  nonprofit  organizations.  If  an 
applicant  represents  a  consortium  (that 
is.  the  applicant  includes  other  types  of 
agencies  among  its  membership),  the 
single  organization  identified  to  be  the 
grant  recipient  with  primary 
administrative  and  fiscal 
responsibilities  must  be  a  nonprofit 
organization. 

Application  Content 

All  applications  must  be  submitted  on 
Standard  Form  (SF)  424  Parts  I  through 
III.  A  narrative  project  description 
constitutes  Part  IV  and  must  not  exceed 
30  pages  (typewritten,  double  spaced  on 
standard,  letter-size  paper)  plus  a 
maximum  of  20  pages  of  appended 
material.  In  the  event  that  the  project 
description  and/or  supplementary 
material  exceed  the  page  limitations, 
only  the  first  30  pages  of  the  project 
description  (if  single-spaced,  only  the 
first  15  pages),  and  the  first  20  pages  of 
the  supplementary  material,  will  be 
considered  in  the  review  process.  The 
limitation  should  be  considered  as  a 
maximum,  and  not  necessarily  a  goal  to 
be  achieved. 

Part  IV  should  contain  the  following 
sections: 

A.  A  discussion  of  the  specific  criteria 
to  be  used  in  participant  selection,  and 
the  community  development  needs  to 
be  addressed  by  this  project.  ORR 
recognizes  that  concentrated  planning 
has  to  occur  at  all  stages  in  the  design 
and  implementation  of  such  a  project. 
Part  of  this  planning  should  involve 
detailed  consideration  of  the  priority 
criteria  for  determination  of  which 
ethnic  CBOs  will  be  invited  to 
participate  with  the  applicant  technical 
assistance  provider  in  proposed 
activities  1  and  2  referenced  in  the 
section  titled  Purpose  and  Scope. 

ORR  suggests  the  following  criteria  for 
refugee  ethnic  CBO  participants  to  be 
served  by  the  grantee.  Agencies  served 
should  be  viable  nonprofit  organizations 
with  IRS  501(c)(3)  status.  Organizational 
missions  should  provide  a  commitment 
to  community  accountability  and 
grassroots  democracy. 

These  CBOs  should  have  staff  and  an 
actively  involved  broad-based  board. 
Such  organizations  should  reflect  the 
community-responsiveness,  decision- 
making, and  oversight  role  of  the  Board. 

Applicants  should  discuss  how  they 
would  identify  organizations  with  these 
respective  characteristics,  and  suggest 
other  criteria  they  consider  appropriate 
to  qualify  for  receipt  of  services  funded 
under  this  grant.  Applications  should 
include  examples  of  appropriate  CBOs 


for  participation.  (Final  selection  of 
participating  CBOs  will  require  ORR 
concurrence  imder  the  terms  of,  the 
Cooperative  Agreement.) 

B.  A  description  of  the  applicant's 
approach  to  community  development 
and  how  the  applicant  determines  the 
ty[)e  of  technical  assistance  that  is 
required.  A  discussion  of  the  perceived 
strengths  and  obstacles  in  promoting 
effective  refugee  community 
development  and  how  the  applicant  can 
incorporate  the  strengths  in  its 
approach.  An  analysis  of  how  the 
strategies  proposed  would  enhance 
community  development  for  refugees, 
indicating  specifically  how  these 
services  can  be  applied  and  how  the 
refugee  communities  selected  can 
develop  constituency  support.  If  the 
proposal  was  developed  by  a 
consortium  or  other  combination  of 
entities,  the  role  of  each  must  be 
detailed. 

C.  A  description  of  the  anticipated 
one-,  two-,  and  three-year  outcomes. 
ORR  expects  at  a  minimum  that  during 
the  project  period  a  certain  number  of 
refugee  community-based  organizations 
will  exhibit  (1)  significant  progress 
toward  a  stabilized,  multiple-source 
income  base  appropriately  related  to  the 
economic  forces  in  the  local 
community;  (2)  outreach  and 
accountability  to  multiple  strata  of  the 
local  refugee  community  demonstrated 
inter  alia  by  constituency-contributed 
financial  support;  (3)  a  track  record  of 
advocacy  activities  and  relevant 
organizational  collaboration;  and  if 
appropriate.  (4)  a  demonstrated 
resettlement-related  service  provision  or 
refugee  representation  capacity. 

D.  A  description  of  the  applicant's 
qualifications  to  carry  out  the  proposed 
activities,  particularly  descriptions  of 
relevant  previous  experience 
emphasizing  experience  with  differing 
cultural  groups.  Applications  should 
include  names  and  addresses  of  at  least 
three  organizations  for  whom  the 
applicant  has  previously  provided 
similar  services,  as  well  as  a  brief 
outline  of  the  measurable  outcomes 
achieved  for  each.  The  applicant  should 
also  include  resumes  of  key  staff 
proposed  to  work  for  the  applicant  in 
the  implementation  of  this  grant,  if 
awarded.  (Applicants  which  cannot 
document  experience  in  technical 
assistance  similar  to  that  required 
herein  will  not  be  considered.) 

E.  A  description  of  the  proposed 
activities  based  on  an  analysis  of  refugee 
ethnic  community-based  organizational 
needs  and  available  resources,  as 
necessary  to  address  the  development  of 
the  refugee  community.  Applicants 
should  provide  a  detailed  workplan  of 
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the  steps  and  activities  proposed  to 
carry  out  the  objectives  of  the  project,  if 
funded,  including  a  timetable  for 
implementation.  ORR  anticipates  that 
such  activities  may  include,  but  are  not 

limited  to: 

•  Intensive,  individually  tailored 
technical  assistance  to  a  certain  number 
of  refugee  ethnic  community-based 
organizations  in  a  limited  number  of 

sites; 

•  General  community  development 
assistance  (i.e.  grassroots  democracy 
and  organizing,  leadership  training, 
coalition  building,  resource 
development)  for  a  broad  audience  of 
refugee  community-based  organizations; 

•  Facilitation  of  peer  to  peer 
consultation  among  community-based 
organizations;  and 

•  Development  and  applied  testing  of 
a  refugee  appropriate  model  design  or 
curricula  for  these  activities. 

F.  A  line-item  budget  with  narrative 
justiGcation  for  each  line  which 
correlates  with  and/or  refers  to  the 
workplan. 

Application  Review  Criteria 

Applications  will  be  reviewed, 
scored,  and  ranked  in  accordance  with 
the  following  criteria: 

1.  Understanding  of  community 
development  demonstrated  by  the 
quality  of  the  discussion  of  the  criteria 
that  would  be  used  and  how  they  would 
be  applied  in  selecting  implementation 
sites  and  participating  refugee  CBOs. 
including  appropriate  examples  of  each. 
(10  Points) 

2.  Adequacy  of  the  applicant's 
community  development  strategy, 
including  leveraging  of  other  resources 
and  recruiting  mainstream  service 
providers,  and  the  appropriateness  of 
this  approach  for  refugee  community 
organizations.  (25  Points) 

3.  Appropriateness  of  the  anticipated 
outcomes.  (15  Paints) 

4.  Qualifications  of  the  applicant 
agency,  including  the  staffing  plan  and 
qualifications  of  key  personnel  to  carry 
out  the  proposed  activities.  (25  Points) 

5.  Adequacy  and  reasonableness  of 
implementation  plan.  (15  points) 

6.  Appropriateness,  cost-effectiveness, 
and  reasonableness  of  the  budget.  (10 
Points) 

Administrative  Requirement 

A.  Availability  of  Application  Forms 
All  forms  necessary  for  submission  of 

an  application,  as  described  herein  are 
attached  to  this  announcement  and  may 
be  reproduced. 

B.  Assurances  and  Procedures 
Applicants  requesting  financial 

assistance  for  a  non-construction  project 


must  file  the  Standard  Form  424B, 
"Assurances:  Non-Construction 
Programs."  Applicants  must  sign  and 
return  the  Standard  Form  424B  with 
their  applications. 

The  following  certifications  are 
attached:  Drug-Free  Workplace, 
Debarment.  Environmental  Tobacco 
Smoke,  and  Anti-Lobbying.  In  signing 
and  submitting  an  application,  the 
applicant  should  be  aware  that  it  is 
certifying  that  it  will  comply  with  the 
Federal  requirement  concerning  the 
above-cited  certifications  for  a  drug-free 
workplace,  debarment,  and 
environmental  tobacco  smoke.  By 
signing  and  submitting  the  applications, 
applicants  are  providing  these 
certifications  and  need  not  mail  back 
the  certification  with  the  applications. 
However,  the  applicant  must  submit  a 
signed  certification  regarding  Lobbying 
with  the  application. 

Copies  of  the  certifications  and 
assurance  are  located  at  the  end  of  this 
announcement. 

Any  non-profit  organization 
submitting  an  application  must  submit 
proof  of  its  non-profit  status  in  its 
application  at  the  time  of  submission. 
The  non-profit  agency  can  accomplish 
this  by  providing  a  copy  of  the 
applicant's  listing  in  the  Internal 
Revenue  Service's  (IRS)  most  recent  list 
of  tax-exempt  organizations  described  in 
Section  501(c)(3)  of  the  IRS  code  or  by 
providing  a  copy  of  the  currently  valid 
IRS  tax  exemption  certificate,  and  by 
providing  a  copy  of  the  articles  of 
incorporation  bearing  the  seal  of  the 
State  in  which  the  corporation  or 
association  is  domiciled. 

C.  Closing  Date 

1.  Applications  will  be  considered  to 
have  met  the  announced  deadline  if 
they  are  received  at  the  address 
specified  in  this  announcement  by  6:30 
p.m.  on  July  24.  1995.  Applicants  are 
responsible  for  mailing  applications 
well  in  advance,  when  using  all  mail 
services,  to  ensure  that  the  applications 
are  received  on  or  before  the  deadline 
date.  (Applicants  are  cautioned  that 
postmarks  will  not  be  considered  as  a 
methodology  for  meeting  the  deadline.) 

2.  Applications  which  do  not  meet  the 
•criteria  in  paragraph  1  of  this  section  are 

considered  late  applications.  The  ACF 
shall  notify  each  late  applicant  that  its 
application  will  not  be  considered  in 
the  current  competition. 

3.  The  ACF  may  extend  the  deadline 
for  all  applicants  because  of  acts  of  God 
such  as  floods,  hurricanes,  etc.,  or  when 
there  is  a  widespread  disruption  of  the 
mails.  However,  if  the  ACF  does  not 
extend  the  deadline  for  all  applicants,  it 


may  not  waive  or  extend  the  deadline 
for  any  applicant. 

4.  Once  an  application  has  been 
submitted,  it  is  considered  as  final  and 
no  additional  materials  will  be  accepted 
by  ORR.  An  application  with  an  original 
signature  and  two  copies  is  required. 
Applications,  if  mailed,  should  be 
addressed  to:  Department  of  Health  and 
Human  Services.  Administration  for 
Children  and  Families,  Division  of 
Discretionary  Grants.  370  L'Enfant 
Promenade  SW.,  Washington.  DC  20447. 

No  application  wilf  be  accepted  by 
telefax.  Hand  delivered  applications  are 
accepted  during  the  normal  working 
hours  of  8  a.m.  to  6:30  p.m.  (Eastern 
Daylight  Time).  Monday  through  Friday, 
on  or  prior  to  the  established  closing 
date  at:  Administration  for  Children  and 
Families.  Division  of  Discretionary 
Grants.  6th  Floor.  ACF  Guard  Station, 
901  D  Street.  SW..  Washington.  DC 
20447. 

The  application  should  reference  this 
program  annoimcement. 

Intergovemmental  Review 

This  program  is  covered  by  Executive 
Order  12372.  "Intergovemmental 
Review  of  Federal  Programs,"  and  45 
CFR  part  100.  "Intergovernmental 
Review  of  Department  of  Health  and 
Human  Services  Programs  and 
Activities."  Under  the  Order.  States  may 
design  their  own  processes  for 
reviewing  and  commenting  on  proposed 
Federal  assistance  under  covered 
programs. 

All  States  and  Territories  except 
Alabama,  Alaska,  Colorado, 
Connecticut,  Hawaii,  Idaho,  Kansas, 
Louisiana.  Massachusetts.  Minnesota. 
Montana.  Nebraska.  Oklahoma.  Oregon. 
Pennsylvania.  South  Dakota.  Tennessee. 
Virginia.  Washington.  American  Samoa 
and  Palau  have  elected  to  participate  in 
the  Executive  Order  process  and  have 
established  Single  Points  of  Contact 
(SPOCs).  Applicants  fix)m  these 
nineteen  jurisdictions  need  take  no 
action  regarding  Executive  Order  12372. 
Applicants  for  projects  to  be 
administered  by  Federally-recognized 
Indian  Tribes  are  also  exempt  from  the 
requirements  of  E.O.  12372.  Otherwise, 
applicants  should  contact  their  SPOCs 
as  soon  as  possible  to  alert  them  of  the 
prospective  applications  and  receive 
any  necessary  instructions.  Applicants 
must  submit  any  required  material  to 
the  SPOCs  as  soon  as  possible  so  that 
the  program  office  can  obtain  and 
review  SPOC  comments  as  part  of  the 
award  process.  It  is  imperative  that  the 
applicant  submit  all  required  materials, 
if  any.  to  the  SPOC  and  indicate  the  date 
of  this  submittal  (or  the  date  of  contact 
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if  no  submittal  is  required)  on  the 
Standard  Form  424.  item  16a. 

Under  45  CFR  100.8(a)(2).  a  SPOC  has 
60  days  from  the  application  deadline 
date  to  comment  on  proposed  new  or 
competing  continuation  awards. 

SPOCs  are  encouraged  to  eliminate 
the  submission  of  routine  endorsements 
as  official  recommendations. 
Additionally.  SPOCs  are  requested  to 
clearly  differentiate  between  mere 
advisory  comments  and  those  official 
State  process  recommendations  which 
they  intend  to  trigger  the  "accommodate 
or  explain"  rule. 

When  comments  are  submitted 
directly  to  ACF,  they  should  be 
addressed  to:  Department  of  Health  and 
Human  Services.  Administration  for 
Children  and  Families.  Division  of 
Discretionary  Grants.  6th  Floor.  OFM/ 
DDG,  370  L'Enfant  Promenade  SW., 
Washington,  DC  20447. 

A  list  of  Single  Points  of  Contact  for 
each  State  and  Territory  is  included  as 
Appendix  A  of  this  announcement. 

Applicable  Regulations 

Applicable  HHS  regulations  will  be 
provided  to  grantees  upon  award. 

Post-Award  Requirements — Records 
and  Reports 

Grantees  are  required  to  file  Financial 
Status  (SF-269)  on  a  semi-annual  basis 
and  Program  Progress  Reports  on  a 
quarterly  basis.  Funds  shall  be 
accounted  for  and  reported  upon       ^ 
separately  from  all  other  grant  activitiR. 
Successful  applicants  will  be  given 
specific  instructions  by  ACF,  following 
the  award  of  the  grant,  for  reporting 
grant  performance. 

The  official  recipient  point  for  all 
reports  and  business  management  . 
correspondence  is  the  Division  of 
Discretionary  Grants.  The  original  and 
two  copies  of  each  report  and  business 
management  correspondence  shall  be 
submitted  to  the  Department  of  Health 
and  Human  Services.  Administration  for 
Children  and  Families.  Division  of 
Discretionary  Grants,  370  L'Enfant 
Promenade  SW.,  Washington,  DC  20447. 

The  final  Financial  and  Program 
Progress  Reports  shall  be  due  90  days 
after  the  project  expiration  date  or 
termination  of  grant  support. 

ORR  expects  grantees  to  maintain 
adequate  records  to  track  and  report  on 
project  outcomes  and  expenditures  by 
budget  line  item. 

The  Catalog  of  Federal  Domestic 
Assistance  (CFDA)  number  assigned  to 
this  announcement  is  93.576. 


Dated:  June  19, 1995. 
ReginaLee. 

Deputy  Director.  Off  ice  of  Refugee 
Besettlement. 

Appendix  A — Executive  Order  12372 — State 
Single  Points  of  Contact 

ARIZONA 
Mrs.  Janice  Dunn.  Attn:  Arizona  State 
Clearinghouse,  3800  N.  Central  Avenue. 
14th  Floor,  Phoenix,  Arizona  85012, 
Telephone  (602)  280-1315 

ARKANSAS 
Tracie  L  Copeland,  Manager,  State 
Clearinghouse,  Office  of 
Intergovemmental  Services,  Dep)artment 
of  Finance  and  Administration,  PO  Box 
3278.  Little  Rock,  Arkansas  72203, 
Telephone  (501)  682-1074 

CALIFORNIA 
Glen  Stol)er,  Grants  Coordinator,  Office  of 
Planning  and  Research.  1400  Tenth 
Street,  Sacramento,  California  95814. 
Telephone  (916)  323-7480 

DELAWARE 

.  Ms.  Francine  Booth.  State  Single  Point  of 
Contact,  Executive  Department,  Thomas 
Collins  Building,  Dover,  Delaware  19903, 
Telephone  (302)  736-3326 

DISTRICT  OF  COLUMBL\ 
Rodney  T.  Hallman.  State  Single  Point  of 
Contact,  Office  of  Grants  Management 
and  Development,  717  14th  Street,  NW, 
Suite  500,  Washington,  DC  20005, 
Telephone  (202)  727-6551 

FLORIDA 
Florida  State  Clearinghouse, 
Intergovemmental  Affairs  Policy  Unit. 
Executive  Office  of  the  Governor,  Office 
of  Planning  and  Budgeting.  The  Capitol, 
Tallahassee,  Florida  32399-0001. 
Telephone  (904)  488-8441 

GEORGIA 
Mr.  Charles  H.  Badger,  Administrator, 
Georgia  State  Clearinghouse.  254 
Washington  Street,  SW,  Atlanta,  Geoigia 
30334,  Telephone  (404)  656-3855 

ILLINOIS 
Steve  Klokkenga,  State  Single  Point  of 
Contact.  Office  of  the  Governor,  107 
Stratton  Building,  Springfield,  Illinois 
62706,  Telephone  (217)  782-1671 

INDIANA 
Jean  S.  Blackwell,  Budget  Director,  State 
Budget  Agency,  212  State  House, 
Indianapolis,  Indiana  46204,  Telephone 
(317)232-5610 

IOWA 
Mr.  Steven  R.  McCann,  Division  of 
Community  Progress,  Iowa  Department 
of  Economic  Development.  200  East 
Grand  Avenue,  Des  Moines,  Iowa  50309, 
Telephone  (515)  281-3725 

KENTUCKY 
Ronald  W.  Cook,  Office  of  the  Governor, 
Department  of  Local  Government.  1024 
Capitol  Center  Drive,  Frankfort, 
Kentucky  40601,  Telephone  (502)  564- 
2382 

MAINE 
Ms.  Joyce  Benson,  State  Planning  Office, 
State  House  Station  #38,  Augusta.  Maine 
04333,  Telephone  (207)  289-3261 

MARYLAND 
Ms.  Mary  Abrams,  Chief,  Maryland  State 
Clearinghouse,  Department  of  State 


Planning.  301  West  Preston  Street, 
Baltimore,  Maryland  21201-2365. 
Telephone  (301)  225-4490 

MASSACHUSETTS 
Karen  Arone,  State  Clearinghouse, 
Executive  Office  of  Communities  and 
Development,  100  Cambridge  Street. 
Room  1803.  Boston,  Massachusetts 
02202.  Telephone  (617)  727-7001 

MICHIGAN 
Richard  S.  Pastula,  Director,  Michigan 
Department  of  Commerce,  Lansing, 
Michigan  48909,  Telephone  (517)  373- 
7356 

MISSISSIPPI 
Ms.  Cathy  Mallette,  Clearinghouse  Officer, 
Office  of  Federal  Grant  Management  and 
Reporting,  301  West  Pearl  Street, 
Jackson,  Mississippi  39203,  Telephone 
(601)960-2174 

MISSOURI 
Ms.  Lois  Pohl,  Federal  Assistance 
Clearinghouse,  Office  of  Administration. 
P.O.  Box  809,  Room  430,  Truman 
Building,  Jefferson  City.  Missouri  65102. 
Telephone  (314)  751-4834 

NEVADA 
Department  of  Administration.  State 
Clearinghouse,  Capitol  Complex,  Carson 
City.  Nevada  89710,  Telephone  (702) 
687-4065.  Attention:  Ron  Sparks. 
Clearinghouse  Coordinator 

NEW  HAMPSHIRE 
Mr.  Jeffrey  H.  Taylor.  Director,  New 
Hampshire  Office  of  State  Planning. 
Attn:  Intergovemmental  Review, 
Process/James  E.  Bieber,  2V2  Beacon 
Street,  Concord,  New  Hampshire  03301, 
Telephone  (603)  271-2155 

NEW  JERSEY 
Gregory  W.  Adkins,  Acting  Director, 
Division  of  Community  Resources,  N.J. 
Department  of  Community  Affairs, 
Trenton.  New  Jersey  08625-0803, 
Telephone  (609)  292-6613 
Please  direct  correspwndence  and 
questions  to:  Andrew  J.  Jaskolka,  State 
Review  Process,  Division  of  Community 
Resources,  CN  814.  Room  609.  Trenton, 
New  Jersey  08625-0803.  Telephone  (609) 
292-9025' 

NEW  MEXICO 
George  Elliott,  Deputy  Director.  State 
Budget  Division,  Room  190,  Bataan 
Memorial  Building,  Santa  Fe.  New 
Mexico  87503.  Telephone  (505)  827- 
3640,  FAX  (505)  827-3006 

NEW  YORK 
New  York  State  Clearinghouse,  Division  of 
the  Budget,  State  Capitol,  Albany.  New 
York  12224,  Telephone  (518)  474-1605 

NORTH  CAROLINA 
Mrs.  Chrys  Baggett.  Director,  Office  of  the 
Secretary  of  Admin.,  N.C.  State 
Clearinghouse.  116  W.  Jones  Street, 
Raleigh,  North  Carolina  27603-8003. 
Telepone  (919)  733-7232 

NORTH  DAKOTA 
N.D.  Single  Point  of  Contact.  Office  of 
Intergovernmental  Assistance.  Office  of 
Management  and  Budget.  600  East 
Boulevard  Avenue,  Bismarck.  North 
Dakota  58505-0170.  Telephone  (701) 
224-2094 

OHIO 
Larry  Weaver.  State  Single  Point  of 
Contact,  State/Federal  Funds 
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Coordinator,  State  Clearinghouse,  Office 
of  Budget  and  Management,  30  East 
^        Broad  Street,  34th  "Floor,  Columbus, 

Ohio  43266-0411.  Telephone  (614)  466- 
0698 
RHODE  ISLAND 
Mr.  Daniel  W.  Varin,  Associate  Director, 
Statewide  Plaiming  Program,  Department 
of  Administration,  Division  of  Planning, 
265  Melrose  Street.  Providence,  Rhode 
Island  02907,  Telephone  (401)  277-2656 
Please  direct  correspondence  and 
questions  to:  Review  Coordinator,  Office 
of  Strategic  Planning 
SOUTH  CAROUNA 
Omeagie  Burgess,  State  Single  Point  of 
Contact,  Grant  Services.  Office  of  the 
Governor,  1205  Pendleton  Street,  Room 
477,  Columbia,  South  Carolina  29201, 
Telephone  (803)  734-0494 
TEN^4ESSEE 

Mr.  Charles  Brown,  State  Single  Pomt  of 
Contact,  State  Planning  Office,  500 
Charlotta  Avenue,  309  John  Sevier 
Building,  Nashville.  Tennessee  37219. 
Telephone  (615)  741-1676 
TEXAS  ,   ^^       , 

Mr.  Thomas  Adams,  Governor  s  Office  ot 
Budget  and  Planning,  PO  Box  12428. 


Austin.  Texas  78711.  Telephone  (512) 
463-1778 
UTAH  ^^        . 

Utah  State  Clearinghouse,  Office  of 
Planning  and  Budget,  Attn:  Carolyn 
Wright.  Room  116  State  Capitol.  Salt 
Lake  City.  Utah  84114.  Telephone  (801) 
538-1535 
VERMONT 
Mr.  Bernard  D.  Johnson.  Assistant  Director. 
Office  of  Policy  Research  & 
Coordination,  Pavilion  Office  Building, 
109  State  Street,  Montpelier,  Vermont 
05602,  Telephone  (802)  828-3326 
WEST  V1RGINL\ 
Mr.  Fred  Cutlip,  Director,  ConMnunity 
Development  Division,  West  Virginia 
Development  Office,  Building  #6,  Room 
553.  Charleston.  West  Virginia  25305. 
Telephone  (304)  348-4010 
WISCONSIN 
Mr.  William  C.  Carey.  Federal/State 
Relations,  Wisconsin  Department  of 
Administration,  101  South  Webster 
Street.  PO  Box  7864,  Madison, 
Wisconsin  53707,  Telephone  (608)  266- 
0267 
WYOMING 
Sheryl  Jeffiies,  State  Single  Point  of 
ConUct,  Herschler  Building,  4th  Floor, 


East  Wing.  Cheyenne.  Wyoming  82002. 
Telephone  (307)  777-7574 
GUAM 
Mr.  Michael  J.  Reidy,  Director,  Bureau  of 
Budget  and  Management  Research, 
Office  of  the  Governor,  PO  Box  2950, 
Agana,  Guam  96910.  Telephone  (671) 
472-2285 
NORTHERN  MARL\NA  ISLANDS 
State  Single  Point  of  Contact,  Planning  and 
Budget  Office,  Office  of  the  Governor, 
Saipan,  CM,  Northern  Mariana  Islands 
96950 
PUERTO  RICO 
Norma  Burgos/Jose  H.  Caro,  Chairman/ 
Director.  Puerto  Rico  Planning  Board. 
Minillas  Government  Center,  PO  Box 
41119,  San  Juan,  Puerto  Rico  00940- 
9985,  Telephone  (809)  727-4444 
VIRGIN  ISLANDS 
Jose  L.  George,  Director.  Office  of 
Management  and  Budget.  #41  Norregade 
Emancipation  Garden  Station,  Second 
Floor,  Saint  Thomas.  Virgin  Islands 
00802 
Please  direct  correspondence  to:  Linda 
Clarke,  Telephone  (809)  774-0750 

BILUNO  CODE  4184-01-P 
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Appendix  B 

APPLICATION  FOR 
FEDERAL  ASSISTANCE 
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INSTRUCTIONS  FOR  THE  SF  424 

This  is  a  standard  form  used  by  applicants 
as  a  required  facesheet  for  preapplications 
and  applications  submitted  for  Federal 
assistance.  It  will  be  used  by  Federal  agencies 
to  obtain  applicant  certification  that  States 
which  have  established  a  review  and 
comment  procedure  in  response  to  Executive 
Order  12372  and  have  selected  the  program 
to  be  included  in  their  process,  have  been 
given  an  opportunity  to  review  the 
applicant's  submission. 

Item  and  Entry 

1.  Self-explanatory. 

2.  Date  application  submitted  to  Federal 
agency  (or  State  if  applicable)  &  applicant's 
control  number  (if  applicable). 

3.  State  use  only  (if  applicable). 

4.  If  this  application  is  to  continue  or 
revise  an  existing  award,  enter  present 
Federal  identifier  number.  If  for  a  new 
project,  leave  blank. 

5.  Legal  name  of  applicant,  name  of 
primary  organizational  unit  which  will 
undertake  the  assistance  activity,  complete 
address  of  the  applicant,  and  name  and 
telephone  number  of  the  person  to  contact  on 
matters  related  to  this  application. 

6.  Enter  Employer  Identification  Number 
(EIN)  as  assigned  by  the  Internal  Revenue 
Service. 

7.  Ester  the  appropriate  letter  in  the  space 
provided. 


8.  Check  appropriate  box  and  enter 
appropriate  letters)  in  the  space(s)  provided: 
— "New"  means  a  new  assistance  award. 
—"Continuation"  means  an  extension  for  an 

additional  fundingA)udget  period  for  a 
project  with  a  projected  completion  date. 
— "Revision"  means  any  change  in  the 
Federal  Government's  financial  obligation 
or  contingent  liability  from  an  existing 
obligation. 

9.  Name  of  Federal  agency  from  which 
assistance  is  being  requested  with  this 
application. 

10.  Use  the  Catalog  of  Federal  Domestic 
Assistance  number  and  title  of  the  program 
under  which  assistance  is  requested. 

11.  Enter  a  brief  descriptive  title  of  the 
project.  If  more  than  one  program  is 
involved,  you  should  append  an  explanation 
on  a  separate  sheet.  If  appropriate  (e.g., 
construction  or  real  property  projects),  attach 
a  map  showing  project  location.  For 
preapplications.  use  a  separate  sheet  to 
provide  a  summary  description  of  this 
project. 

12.  List  only  the  largest  political  entities 
affected  (e.g.,  State,  counties,  cities). 

13.  Self-explanatory. 

14.  List  the  applicant's  Congressional 
District  and  any  District(s)  affected  by  the 
program  or  project. 

15.  Amount  requested  or  to  be  contributed 
during  the  first  fundingA)udget  period  by 


each  contributor.  Value  of  in-kind 
contributions  should  be  included  on 
appropriate  lines  as  applicable.  If  the  action 
will  result  in  a  dollar  change  to  an  existing 
award,  indicate  only  the  amount  of  the 
change.  For  decreases,  enclose  the  amounts 
in  parentheses.  If  both  basic  and 
supplemental  amounts  are  included,  show 
breakdown  on  an  attached  sheet.  For 
multiple  program  funding,  use  totals  and 
show  breakdown  using  same  categories  as 
item  15. 

16.  Applicants  should  contact  the  State 
Single  Point  of  Contact  (SPOC)  for  Federal 
Executive  Order  12372  to  determine  whether 
the  application  is  subject  to  the  State 
intergovernmental  review  process. 

17.  This  question  applies  to  the  applicant 
organization,  not  the  person  who  signs  as  the 
authorized  representative.  Categories  of  debt 
include  delinquent  audit  disallowances, 
loans  and  taxes. 

18.  To  be  signed  by  the  authorized 
representative  of  the  applicant.  A  copy  of  the 
governing  body's  authorization  for  you  to 
sign  this  application  as  official  representative 
must  be  on  file  in  the  applicant's  office. 
(Certain  Federal  agencies  may  require  that 
this  authorization  be  submitted  as  part  of  the 
application.) 

BtLUNG  COO£  4184-01-P 
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BILUNG  CODE  41S4-01-C 


INSTRUCTIONS  FOR  THE  SF-424A 

General  Instructions 

This  form  is  designed  so  that  application 
can  be  made  for  funds  from  one  or  more  grant 
programs.  In  preparing  the  budget,  adhere  to 
any  existing  Federal  grantor  agency 
guidelines  which  prescribe  how  and  whether 
budgeted  amounts  should  be  separately     < 
shown  for  different  functions  or  activities 
within  the  program.  For  some  programs, 
grantor  agencies  may  require  budgets  to  be 
separately  shown  by  function  or  activity.  For 
other  programs,  grantor  agencies  may  require 
a  breakdown  by  function  or  activity.  Sections 
A,  B,  C,  and  D  should  include  budget 
estimates  for  the  whole  project  except  when 
applying  for  assistance  which  requires 
Federal  authorization  in  annual  or  other 
funding  p)eriod  increments.  In  the  latter  case, 
Sections  A,  B,  C,  and  D  should  provide  the 
budget  for  the  first -budget  period  (usually  a 
year)  and  Section  E  should  present  the  need 
for  Federal  assistance  in  the  subsequent 
budget  periods.  All  applications  should 
contain  a  breakdown  by  the  object  class 
categories  shown  in  Lines  a-k  of  Section  B. 

Section  A.  Budget  Summary 

Lines  1-4,  Columns  (a)  and  (b). 

For  applications  pertaining  to  a  single 
Federal  grant  program  (Federal  Domestic 
Assistance  Catalog  number)  and  not  requiring 
a  functional  or  activity  breakdown,  enter  on 
Line  1  under  Column  (a)  the  catalog  program 
title  and  the  catalog  number  in  Column  (b). 

For  applications  p>ertaining  to  a  single 
program  requiring  budget  amounts  by 
multiple  functions  or  activities,  enter  the 
name  of  each  activity  or  function  on  each 
line  in  Column  (a),  and  enter  the  catalog 
number  in  Column  (b).  For  applications 
ptertaining  to  multiple  programs  where  none 
of  the  programs  require  a  breakdown  by 
function  or  activity,  enter  the  catalog 
program  title  on  each  line  in  Column  (a)  and 
the  resfwctive  catalog  number  on  each  line  in 
column  (b). 

For  applications  pertaining  to  multiple 
programs  where  one  or  more  programs 
require  a  breakdown  by  function  or  activity, 
prepare  a  separate  sheet  for  each  program 
requiring  the  breakdown.  Additional  sheets 
should  be  used  when  one  form  does  not 
provide  adequate  space  for  all  breakdown  of 
data  required.  However,  when  more  than  one 
sheet  is  used,  the  first  page  should  provide 
the  summary  totals  by  programs. 

Lines  t-4.  Columns  (c)  through  (g.) 

For  new  applications,  leave  Columns  (c) 
and  (d)  blank.  For  each  line  entry  in  Columns 
(a)  and  (b),  enter  in  Columns  (e),  {{],  and  (g) 
the  appropriate  amounts  of  funds  needed  to 
support  the  project  for  the  first  funding 
p>eriod  (usually  a  year). 

For  continuing  grant  program  applications, 
submit  these  forms  before  the  end  of  each 
funding  period  as  required  by  the  grantor 
agency.  Enter  in  Columns  (c)  and  (d)  the 
estimated  amounts  of  funds  which  will 
remain  unobligated  at  the  end  of  the  grant 
funding  period  only  if  the  Federal  grantor 
agency  instructions  provide  for  this. 
Otherwise,  leave  these  columns  blank.  Enter 
in  Columns  (e)  and  (f)  the  amounts  of  funds 
needed  for  the  upcoming  period.  The 


amount(s)  in  Column  (g)  should  be  the  sum 
of  amounts  in  Columns  (e)  and  (fl. 

For  supplemental  grants  and  changes  to 
existing  grants,  do  not  use  Columns  (c)  and 
(d).  Enter  in  Column  (e)  the  amount  of  the 
increase  or  decrease  of  Federal  funds  and 
enter  in  Column  (f)  the  amount  of  the 
increase  or  decrease  of  non-Federal  funds.  In 
Column  (g)  enter  the  new  total  budgeted 
amount  (Federal  and  non-Federal)  which 
includes  the  total  previous  authorized 
budgeted  amounts  plus  or  minus,  as 
appropriate,  the  amounts  shown  in  Columns 
(e)  and  (f).  The  amount(s)  in  Column  (g) 
should  not  equal  the  sum  of  amounts  in 
Columns  (e)  and  [f). 

Line  5 — Show  the  totals  for  all  columns 
used. 

Section  B  Budget  Categories 

In  the  column  headings  (1)  through  (4), 
enter  the  titles  of  the  same  programs, 
functions,  and  activities  shown  on  Lines  1- 
4,  Column  (a).  Section  A.  When  additional 
sheets  are  prepared  for  Section  A,  provide 
similar  column  headings  on  each  sheet.  For 
each  program,  function  or  activity,  fill  in  the 
total  requirements  for  funds  (both  Federal 
and  non-Federal)  by  object  class  categories. 

Lines  6a-i — Show  the  totals  of  Lines  6a  to 
6h  in  each  column. 

Line  6j — Show  the  amount  of  indirect  cost. 

Line  6k — Enter  the  total  of  amounts  on 
Lines  6i  and  6j.  For  all  applications  for  new 
grants  and  continuation  grants  the  total 
amount  in  column  (5),  Line  6k,  should  be  the 
same  as  the  total  amount  shown  in  Section 
A,  Column  (g),  Line  5.  For  supplemental 
grants  and  changes  to  grants,  the  total 
amount  of  the  increase  or  decrease  as  shown 
in  Columns  (l)-(4).  Line  6k  should  be  the 
same  as  the  sum  of  the  amounts  in  Section 
A,  Columns  (e)  and  (f)  on  Line  5. 

Line  7 — Enter  the  estimated  amount  of 
income,  if  any,  ex{)ected  to  be  generated  from 
this  project.  Do  not  add  or  subtract  this 
amount  firom  the  total  project  amount.  Show 
under  the  program  narrative  statement  the 
nature  and  source  of  income.  The  estimated 
amount  of  program  income  may  be 
considered  by  the  federal  grantor  agency  in 
determining  the  total  amount  of  the  grant. 

Section  C.  Non-Federal-Resources 

Lines  8-11 — Enter  amounts  of  non-Federal 
resources  that  will  be  used  on  the  grant.  If 
in-kind  contributions  are  included,  provide  a 
brief  explanation  on  a  separate  sheet. 

Column  (a) — Enter  the  program  titles 
identical  to  Column  (a),  Section  A.  A 
breakdown  by  function  or  activity  is  not 
necessary. 

Column  (b) — Enter  the  contribution  to  be 
made  by  the  applicant 

Column  (c)— Enter  the  amount  of  the 
State's  cash  and  in-kind  contribution  if  the 
applicant  is  not  a  State  or  State  agency. 
Applicants  which  are  a  State  or  State 
agencies  should  leave  this  column  blank. 

Column  (d) — ^Enter  the  amount  of  cash  and 
in-kind  contributions  to  be  made  from  all 
other  sources. 

Column  (e) — Enter  totals  of  Columns  (b), 
(c),  and  (d). 

Line  1 2 — Enter  the  total  for  each  of 
Columns  (b)-(e).  The  amount  in  Colunm  (e) 


should  be  equal  to  the  amount  on  Line  5, 
Column  (f).  Section  A. 

Section  D.  Forecasted  Cash  Needs 

Line  13 — Enter  the  amount  of  cash  needed 
by  quarter  from  the  grantor  agency  during  the 
first  year. 

Line  14 — Enter  the  amount  of  cash  from  all 
other  sources  needed  by  quarter  during  the 
first  year. 

Line  15 — Enter  the  totals  of  amounts  on 
Lines  13  and  14. 

Section  E.  Budget  Estimates  of  Federal  Funds 
Needed  for  Balance  of  the  Project 

Lines  16-19 — Enter  in  Column  (a)  the  same 
grant  program  titles  shown  in  Column  (a). 
Section  A.  A  breakdown  by  function  or 
activity  is  not  necessary.  For  new 
applications  and  continuation  grant 
applications,  enter  in  the  proper  columns 
amounts  of  Federal  funds  which  will  be 
needed  to  complete  the  program  or  project 
over  the  succeeding  funding  periods  (usually 
in  years).  This  section  need  not  be  completed 
for  revisions  (amendments,  changes,  or 
supplements)  to  funds  for  the  current  year  of 
existing  grants. 

If  more  than  four  lines  are  needed  to  list 
the  program  titles,  submit  additional 
schedules  as  necessary. 

Line  20 — Enter  the  total  for  each  of  the 
Columns  (b)-(e).  When  additional  schedules 
are  prepared  for  this  Section,  annotate 
accordingly  and  show  the  overall  totals  on 
this  line. 

Section  F.  Other  Budget  Information 

Line  21 — Use  this  space  to  explain 
amounts  for  individual  direct  object-class 
cost  categories  that  may  appear  to  be  out  of 
the  ordinary  or  to  explain  the  details  as 
required  by  the  Federal  grantor  agency. 

Line  22 — Enter  the  type  of  indirect  rate 
(provisional,  predetermined,  final  or  fixed) 
that  will  be  in  effect  during  the  funding 
period,  the  estimated  amount  of  the  base  to 
which  the  rate  is  applied,  and  the  total 
indirect  expense. 

Line  23 — Provide  any  other  explanations  or 
comments  deemed  necessary. 

ASSURANCES— NON<X)NSTRUCTION 
PROGRAMS 

Note:  Certain  of  these  assurances  may  not 
be  applicable  to  your  project  or  program.  If 
you  have  questions,  please  contact  the 
awarding  agency.  Further,  certain  Federal 
awarding  agencies  may  require  applicants  to 
certify  to  additional  assurances.  If  such  is  the 
case,  you  will  be  notified. 

As  the  duly  authorized  representative  of 
the  applicant  I  certify  that  the  applicant: 

1 .  Has  the  legal  authority  to  apply  for 
Federal  assistance,  and  the  institutional, 
managerial  and  financial  capability 
(including  funds  sufficient  to  pay  the  non- 
Federal  share  of  project  costs)  to  ensure 
proper  planning,  management  and 
completion  of  the  project  described  in  this 
application. 

2.  Will  give  the  awarding  agency,  the 
Comptroller  General  of  the  United  States,  and 
if  appropriate,  the  State,  through  any 
authorized  representative,  access  to  and  the 
right  to  examine  all  records,  books,  papers, 
or  documents  related  to  the  award;  and  will 
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establish  a  proper  accourjting  system  in 
accordance  with  generally  accepted 
accounting  standards  or  agency  directives. 

3.  Will  establish  safeguards  to  prohibit 
employees  from  using  their  positions  for  a 
purpose  that  constitutes  or  presents  the 
appearance  of  personal  or  organizational 
conflict  of  interest,  or  personal  gain. 

4.  Will  initiate  and  complete  the  work 
within  the  applicable  time  frame  after  receipt 
of  approval  of  the  awarding  agency. 

5.  Will  comply  with  the  Intergovernmental 
Personnel  Act  of  1970  (42  U.S.C.  4728-4763) 
relating  to  prescribed  standards  for  merit 
systems  for  programs  funded  under  one  of 
the  nineteen  statutes  or  regulations  specified 
in  Appendix  A  of  OPM's  Standards  for  a 
Merit  System  of  Personnel  Administration  (5 
CFR  900.  Subpart  F). 

6.  Will  comply  with  all  Federal  statutes 
relating  to  nondiscrimination.  These  include 
but  are  not  limited  to:  (a)  Title  VI  of  the  Civil 
Rights  Act  of  1964  (Pub.  L.  88-352)  which 
prohibits  discrimination  on  the  basis  of  race, 
color  or  national  origin;  (b)  Title  IX  of  the 
Education  Amendments  of  1972,  as  amended 
(20  U.S.C.  1681-1583.  and  1685-1686), 
which  prohibits  discrimination  on  the  basis 
of  sex;  tc)  Section  504  of  the  Rehabilitation 
Act  of  1973,  as  amended  (29  U.S.C.  794), 
which  prohibits  discrimination  on  the  basis 
of  handicaps;  (d)  the  Age  Discrimination  Act 
of  1975.  as  amended  (42  U.S.C.  6101-6107), 
which  prohibits  discrimination  on  the  basis 
of  age;  (e)  the  Drug  Abuse  Office  and 
Treatment  Act  of  1972  (Pub.  L.  92-255),  as 
amended,  relating  to  nondiscrimination  on 
the  basis  of  drug  abuse:  (f)  the 
Comprehensive  Alcohol  Abuse  and 
Alcoholism  Prevention,  Treatment  and 
Rehabilitation  j\ct  of  1970  (Pub.  L.  91-616). 
as  amended,  relating  to  nondiscrimination  on 
the  basis  of  alcohol  abuse  or  alcoholism;  (g) 
sections  523  and  527  of  the  Public  Health 
Service  Act  of  1912  (42  U.S.C.  290  dd-3  and 
290  ee-3),  as  amended,  relating  to  the 
confidentiality  of  alcohol  and  drug  abuse 
patient  records;  (h)  Title  VIII  of  the  Civil 
Rights  Act  of  1968  (42  U.S.C.  3601  et  seq.), 
as  amended,  relating  to  nondiscrimination  in 
the  sale,  rental  or  financing  of  housing:  (i) 
any  other  nondiscrimination  provisions  in 
the  specific  statute(s)  under  which 
application  for  Federal  assistance  is  being 


made;  and  (j)  the  requirements  of  any  other 
nondiscrimination  statute(s)  which  may 
apply  to  the  application. 

7.  Will  comply,  or  has  already  complied, 
with  the  requirements  of  Titles  U  and  III  of 
the  Uniform  Relocation  Assistance  and  Real 
Property  Acquisition  Policies  Act  of  1970 
(Pub.  L  91-646)  which  provide  for  fair  and 
equitable  treatment  of  persons  displaced  or 
whose  property  is  acquired  as  a  result  of 
Federal  or  federally  assisted  programs.  These 
requirements  apply  to  all  interests  in  real 
property  acquired  for  project  purposes 
regardless  of  Federal  participation  in 
purchases. 

8.  Will  comply  with  the  provisions  of  the 
Hatch  Act  (5  U.S.C  1501-1508  and  7324- 
7328)  which  limit  the  political  activities  of 
employees  whose  principal  employment 
activities  are  funded  in  whole  or  in  part  with 
Federal  funds. 

9.  Will  comply,  as  applicable,  with  the 
provisions  of  the  Davis-Bacon  Act  (40  U.S.C. 
276a  to  276a-7),  the  Copeland  Act  (40  U.S.C. 
276c  and  18  U.S.C.  874),  and  the  Contract 
Work  Hours  and  Safety  Standards  Act  (40 
U.S.C.  327-333),  regarding  labor  standards 
for  federally  assisted  construction 
subagreements. 

10.  Will  comply,  if  applicable,  with  flood 
insurance  purchase  requirements  of  Section 
102(a)  of  the  Flood  Disaster  Protection  Act  of 
1973  (Pub.  L.  93-234)  which  requires 
recipients  in  a  special  flood  hazard  area  to 
participate  in  the  program  and  to  purchase 
flood  insurance  if  the  total  cost  of  insurable 
construction  and  acquisition  is  $10,000  or 
more. 

11.  Will  comply  with  envirorunental 
standards  which  may  be  prescribed  pursuant 
to  the  following:  (a)  Institution  of 
environmental  quality  control  measures 
under  the  National  Environmental  Policy  Act 
of  1969  (Pub.  L.  91-190)  and  Executive  Order 
(EO)  11514;  (b)  notification  of  violating 
facilities  pursuant  to  EO  11738;  (c)  protection 
of  wetlands  pursuant  to  EO  11990;  (d) 
evaluation  of  flood  hazards  in  floodplains  in 
accordance  with  EO  11988;  (e)  assurance  of 
project  consistency  with  the  approved  State 
management  program  developed  linder  the 
Coastal  Zone  Management  Act  of  1972  (16 
U.S.C.  1451  et  seq.);  (f)  conformity  of  Federal 
actions  to  State  (Clear  Air)  Implementation 


Plans  under  Section  176(c)  of  the  Clear  Air 
Act  of  1955.  as  amended  (42  U.S.C.  7401  et 
seq.);  (g)  protection  of  underground  sources 
of  drinking  water  under  the  Safe  Drinking 
Water  Act  of  1974,  as  amended,  (Pub.  L  93- 
523);  and  (h)  protection  of  endangered 
species  under  the  Endangered  Species  Act  of 
1973,  as  amended,  (Pub.  L.  93-205). 

12.  Will  comply  with  the  Wild  and  Scenic 
Rivers  Act  of  1968  (16  U.S.C.  1271  et  seq.) 
related  to  protecting  components  or  potential 
components  of  the  national  wild  and  scenic 
rivers  system. 

13.  Will  assist  the  awarding  agency  in 
assuring  compliance  with  Section  106  of  the 
National  Historic  Preservation  Act  of  1966,  as 
amended  (16  U.S.C.  470).  EO  11593 
(identification  and  protection  of  historic 
properties),  and  the  Archaeological  and 
Historic  Preservation  Act  of  1974  (16  U.S.C. 
469a-l  et  seq). 

14.  Will  comply  with  Pub.  L.  93-348 
regarding  the  protection  of  human  subjects 
involved  in  research,  development,  and 
related  activities  supported  by  this  award  of 
assistance. 

15.  Will  comply  with  the  Laboratory 
Animal  Welfare  Act  of  1966  (Pub.  L.  89-544. 
as  amended.  7  U.S.C.  2131  et  seq.)  pertaining 
to  the  care,  handling,  and  treatment  of  warm 
blooded  animals  held  for  research,  teaching, 
or  other  activities  supported  by  this  award  of 
assistance. 

16.  Will  comply  with  the  Lead-Based  Paint 
Poisoning  Prevention  Act  (42  U.S.C.  4801  et 
seq.)  which  prohibits  the  use  of  lead  based 
paint  in  construction  or  rehabilitation  of 
residence  structures. 

17.  Will  cause  to  be  performed  the  required 
financial  and  compliance  audits  in 
accordance  with  the  Single  Audit  Act  of 
1984. 

18.  Will  comply  with  all  applicable 
requirements  of  all  other  Federal  laws, 
executive  orders,  regulations  and  policies 
governing  this  program. 

SIGNATURE   OF   AUTHORIZED   CERTIFY- 
ING OFFIQAL 

TITLE 


APPLICANT  ORGANIZATION 
DATE  SUBMITTED    
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Appendix  C 


U.S.  Department  of  Health  and  Human  Services 


Certification  Regarding  Drug-Free  Workplace  Requirements 
Grantees  Other  Than  Individuals 


By  signing  and/or  MJbfnltting  this  application  or  grant  agraamont,  tha  granlaa  la  providing  tha  oartiAeation 
aatoutbatowL 

Thu  certiScadao  ■  reqnired  by  regulatKMU  impleiiieiuiiig  the  Drag-Free  Wor^^ 
F.  The  regulitk»t,piibiislwdB  the  May  25, 1990  Fcdcnd  Register,  require  eerdficMka  by  gnatees  that 
I  drug-free  worlcpUce.  The  certificatioaiet  out  bekiw  is  a  material  represcnution  of  fact  npoowhkhreiiaBoewiD  be  placed 
when  the  Departoaeat  of  Health  aodHuniao  Services  (HHS)detenntiie(  to  award  the  pam.  If  it  it  later  determined  thM 
the  grantee  kaowingiy  rendered  a  false  cerdfkatioo,  or  otherwise  violates  the  requireaenu  of  the  Dn^Free  Workplaoe 
Aett  HHS,  in  ad(btiaa  to  any  other  remedies  available  to  the  Federal  Government,  may  taken  acdoe  aathorized  oader  the 
Dnig^'ree  Workplace  Act  False  certification  or  violation  of  the  certification  shall  be  groonds  for  suspewian  of  payments, 
suspension  or  termination  of  grants,  or  governmentwide  suspension  or  debarment. 

Workplaces  under  grants,  for  grantees  other  than  individuals,  need  not  be  JH^mWU^f  ga  the  certifieation.  If  known,  they 
may  be  identified  in  the  gram  application.  If  the  grantee  does  not  identify  the  workplaces  at  the  time  of  applicatiaa,  or  spaa 
award,  if  there  is  no  application,  the  gramee  must  keep  the  identity  of  the  workplacB(s)  oa  file  in  its  office  and  auke  the 
information  available  for  Federal  inspection.  Failure  to  identify  all  known  workplaces  ooastitntes  a  violatiaa  of  the  pantee's 
drug-free  workplace  requirements. 

Workplace  identifications  must  iadade  the  actual  addreu  of  buildings  (or  pans  of  buildii^)  or  other  sites  where  work 
under  the  grant  takes  place  Categorical  descriptions  may  be  used  (^g.  all  vehicles  of  a  mass  transit  aothoriry  or  State 
highway  department  while  in  operation.  State  employees  in  each  local  unemployment  office,  perfornieis  in  concert  halls  or 
radio  studios.) 

If  the  workplace  identified  to  HHS  changes  during  the  performance  of  the  grant,  the  grancee  shaO  inform  tte  ^ency  of 
the  change(s),  if  it  previously  identified  the  workplaces  in  question  (see  above).  <  ^    >< 

Definitiotu  of  terms  in  the  Nonprocurement  Suspension  and  £>ebarment  common  rule  and  Dnig-Free  Wortplad^ ' 
common  rule  apply  to  this  certification.  Grantees'  itteption  is  '•«'tr^.  in  particular,  to  the  following  '*>*w«HK'tf  bom  these 
rules: 

'Controlled  substance*  means  a  controlled  substance  in  Schedules  I  diroughV  of  the  CoatroUedSobttaaces  Act  (21 
use  812)  and  a&  further  defined  by  regulation  (21  CFR  1308.11  through  1308.15). 

*Coaviction*  means  a  finding  of  guilt  (including  a  plea  of  nolo  comeadere)  or  imposition  of  sentence,  or  both,  by  any 
judicial  body  charged  with  the  responsibility  to  determine  vic^ations  of  the  Federal  or  Stale  criminal  drug  statutes; 

"Criminal  drug  statute*  means  a  Federal  or  non-Federal  criminal  statute  tavolviag  the  manufactore,  ^iiti'i^'WKmi 
dispensing,  use,  or  possession  of  any  controlled  substattce; 

Tmpioyce*  means  the  employee  of  a  gnntee  directly  engaged  in  the  performance  of  work  nader  a  graat,  i~r'"^'"y  (0 
All  "dirca  charge"  employees;  (ii)  all  "indirect  charge*  employees  unless  their  impact  or  involvement  is  insignifirant  to  the 
performance  of  the  grant;  and,  (iii)  temporary  pcrsconci  and  consultants  who  are  directly  Mig»gf^  in  the  performance  of 
work  under  the  grant  and  who  are  on  the  grantee's  payroll.  This  derinition  does  not  include  workers  not  on  the  payroll  of 
the  grantee  (e.g.,  volunteers,  even  if  used  to  meet  a  matching  requirement;  consultants  or  independent  contraaors  not  on 
the  grantee's  payroll;  or  employees  of  subredpients  or  subcootraaors  in  covered  workplaces). 

Tha  grantaa  cartifiaa  that  It  will  or  will  continua  to  provida  a  drug-fraa  worltpiaca  by: 

(a)  Publishing  a  statement  notifying  employees  that  the  unlawful  manufacture,  distribotioa,  dispeasii^  posMSsioo  or 
use  of  a  controlled  substance  is  prohibited  in  the  grantee's  workplace  and  specifying  the  actions  that  wiO  be  takea  gainst 
employees  for  violation  of  such  prohibition; 

(b)  Establishing  an  ongoing  drug-free  awareness  program  to  inform  employees  abooL* 

(1)  The  dangers  of  drug  abuse  in  the  workplace;  (2)  The  gramee's  policy  of  maintaining  a  drug-free  workplace;  (3)  Any 
available  drug  counseling  rehabiliution,  and  employee  assistance  programs;  and,  (4)  The  penalties  that  may  be  i"p«^ 
upon  employees  for  drug  abuse  violations  occumng  in  the  workplace; 

(c)  Making  it  a  requiremem  that  eadi  employee  to  be  engaged  in  the  performance  of  the  grant  be  given  a  copy  of  the 
statement  required  by  paragraph  (a); 

(d)  Notifying  the  employee  in  the  sutement  required  by  paragraph  (a)  that,  as  a  coeditioa  of  empk>ymeat  under  the 
grant,  the  employee  wilL 

(1)  Abide  by  the  terms  of  the  statement;  and,  (2)  Notify  the  employer  in  writing  of  his  or  her  conviction  for  a  violatioa 
of  a  crnninal  drug  statute  occurring  in  the  workplace  no  later  than  five  calendar  days  after  such  conviction; 

(e)  Notifying  the  agency  in  wnung,  wiihui  ten  calendar  days  after  receiving  notice  under  subparagraph  (d)(2)  from  an 
employee  or  otherwise  receiving  aaual  notice  of  such  convioioo.  Employers  of  conviaed  employees  must  provide  notice, 
including  position  title,  to  every  grant  officer  or  other  designee  on  whose  grant  aaivity  the  cxwviaed  employee  was  workii^ 
unless  the  Federal  agency  has  designated  a  central  point  for  the  receipt  of  such  notices.  Notice  shall  incfaide  the 
identification  number(s)  of  each  affected  grant; 
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(0  Taking  one  of  the  following  •ciioni,  wilhin  30  calendar  days  of  reeeiviag  ootioe  under  aubparagraph  (d)(2),  with 
respect  to  any  employee  who  is  so  conviaed: 

(1)  Taking  appropriate  personnel  aaion  against  such  an  employee,  up  to  and  mduding  termination,  cooustent  with  the 
requirements  of  the  Rehabiliiation  Aa  of  1973,  as  amended;  or,  (2)  Requiring  such  employee  to  participate  satisfaaorily 
ina  drug  abuse  assistance  or  rehabilitation  program  approved  for  such  purposes  by  a  Federal,  Slate,  or  local  health,  law 
enforcement,  or  other  appropriate  agency,  .      ,       ,  ,   ,       ^       ^.     ,  .       , 

(g)  Making  a  good  faiih  effort  to  continue  to  maintau  a  drug-free  workplace  through  miplementation  of  paragraphs  (a), 
(b).(c),(d).(e)and(0. 

T>«  grantee  may  Inaart  In  the  apaca  providad  balow  tha  atta(s)  for  tha  parlonnanca  of  work  dona  in 
eonnactlon  wfth  tha  apacific  grant  (uaa  attachmanta,  If  naadad): 


Place  of  Perfomance  (Street  address,  City,  County,  StaU,  ZIP  Code). 


Check if  there  are  workplaces  on  file  tliai  are  not  identified  here. 


Sections  76.630(c)  and  (d)(2)  and  76.635(a)(1)  and  (b)  provide  thai  a  Federal  agency  may  deugnate  a  central  receipt 
point  for  STATE-V»1DE  AND  STATE  AGENCY- WIDE  certifications,  and  for  notification  (rf  criminaJ  drug  conviaions. 
For  the  Department  of  Health  and  Human  Services,  the  central  receipt  pwnt  is:  Division  of  GranU  Management  and 
Oversight,  Office  of  Management  and  Acquisition,  Depanmcnt  of  Health  and  Human  Services,  Room  517-0,  200 
Independence  Avenue.  S.W.,  Washington,  D.C.  20201. 


DGM0F«rai«2    R<*iw4  Ma;  IWO 
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Certification  Regarding  Debarment, 
Suspension,  and  Other  Responsibility 
Matters — Primary  Covered  Transactions 

By  signing  and  submitting  this  proptosal, 
the  applicant,  defined  as  the  primary 
participant  in  accordance  with  45  CFR  Part 
76,  certifies  to  the  best  of  its  knowledge  and 
believe  that  it  and  its  principals: 

(a)  Are  not  presently  debarred,  suspended, 
proposed  for  debarment,  declared  ineligible, 
or  voluntarily  excluded  from  covered 
transactions  by  any  Federal  Department  or 
agency; 

(b)  Have  not  within  a  3-year  period 
preceding  this  proposal  been  convicted  of  or 
had  a  civil  judgment  rendered  against  them 
for  commission  of  fraud  or  a  criminal  offense 
in  connection  with  obtaining,  attempting  to 
obtain,  or  performing  a  public  (Federal,  State, 
or  local)  transaction  or  contract  under  a 
public  transaction;  violation  of  Federal  or 
State  antitrust  statutes  or  commission  of 
embezzlement,  theft,  forgery,  bribery, 
falsification  or  destruction  of  records,  making 
false  statements,  or  receiving  stolen  property: 

(c)  Are  not  presently  indicted  or  otherwise 
criminally  or  civilly  charged  by  a 
governmental  entity  (Federal,  State,  or  local) 
with  commission  of  any  of  the  offenses 
enumerated  in  paragraph  (l)(b)  of  this 
certification;  and 

(d)  Have  not  within  a  3-year  period 
preceding  this  application/proposal  had  one 
or  more  public  transactions  (Federal,  State,  or 
local)  terminated  for  cause  or  default. 

The  inability  of  a  person  to  provide  the 
certificatioarequired  above  will  not 
necessarily  result  in  denial  of  participation  in 
this  covered  transaction.  If  necessary,  the 
prospective  participant  shall  submit  an 
explanation  of  why  it  cannot  provide  the 
certification.  The  certification  or  explanation 
will  be  considered  in  connection  with  the 
Department  of  Health  and  Human  Services 
(HHS)  determination  whether  to  enter  into 
this  transaction.  However,  failure  of  the 
prosf>ective  primary  p>articip>ant  to  furnish  a 
certification  or  an  explanation  shall 
disqualify  such  person  from  participation  in 
this  transaction. 

The  prospective  primary  participant  agrees 
that  by  submitting  this  proposal,  it  will 
include  the  clause  entitled  "Certification 
Regarding  Debarment.  Suspension, 
Ineligibility,  and  Voluntary  Exclusion — 
Lower  Tier  Covered  Transaction."  provided 
below  without  modification  in  all  lower  tier 
covered  transactions  and  in  all  solicitations 
for  lower  tier  covered  transactions. 

Certification  Regarding  Debarment, 
Suspension,  Ineligibility  and  Voluntary 
Exclusion — Lower  Tier  Covered  Transactions 

(To  Be  Supplied  to  Lower  Tier  Participants) 

By  signing  and  submitting  this  lower  tier 
proposal,  the  prospective  lower  tier 
participant,  as  defined  in  45  CFR  Part  76, 
certifies  to  the  best  of  its  knowledge  and 
belief  that  it  and  its  principals: 

(a)  Are  not  presently  debarred,  suspended, 
proposed  for  debarment,  declared  ineligible. 


or  voluntarily  excluded  from  particifiation  in 
this  transaction  by  any  federal  dep>artment  or 
agency. 

(b)  Where  the  prospective  lower  tier 
participant  is  unable  to  certify  to  any  of  the 
above,  such  prospjectiye  participant  shall 
attach  an  explanation  to  this  proposal. 

The  prospective  lower  tier  participant 
further  agrees  by  submitting  this  proposal 
that  it  will  include  this  clause  entitled 
"Certification  Regarding  Debarment, 
Suspension,  Ineligibility,  and  Voluntary 
Exclusion — Lower  Tier  Covered 
Transactions,"  without  modification  in  all 
lower  tier  covered  transactions  and  in  all 
solicitations  for  lower  tier  covered 
transactions. 

Appendix  E 

Certification  Regarding  Environmental 
Tobacco  Smoke 

Public  Law  103-227,  Part  C— 
Environmental  Tobacco  Smoke,  also  known 
as  the  Pro<3iildren  Act  of  1994  (Act), 
requires  that  smoking  not  be  permitted  in  any 
portion  of  any  indoor  facility  owned  or 
leased  or  contracted  for  by  an  entity  and  used 
routinely  or  regularly  for  the  provision  of 
health,  day  care,  education,  or  library 
services  to  children  under  the  age  of  18,  if 
the  services  are  funded  by  Federal  programs 
either  directly,  or  through  State  or  local 
governments,  by  Federal  grant,  contract,  loan, 
or  loan  guarantee.  The  law  does  not  apply  to 
children's  services  provided  in  private 
residences,  facilities  funded  solely  by 
Medicare  or  Medicaid  funds,  and  portions  of 
fecilities  used  for  inpatient  drug  or  alcohol 
treatment.  Failure  to  comply  with  the 
provisions  of  the  law  may  result  in  the 
imposition  of  a  civil  monetary  penalty  of  up 
to  Si  000  per  day  and/or  the  imposition  of  an 
administrative  compliaoee  order  on  the 
responsible  entity. 

By  signing  and  submitting  this  application 
the  applicant/grantee  certifies  that  it  will 
comply  with  the  requirements  of  the  Act.  The 
applicant/grantee  further  agrees  that  it  will 
require  the  language  of  this  certification  be 
included  in  any  subawards  which  contain 
provisions  for  children's  services  and  that  all 
subgrantees  shall  certify  accordingly. 

Appendix  F— Certification  Regarding 
Lobbying 

Certification  for  Contracts,  Grants,  Loans, 
and  Cooperative  Agreements 

The  undersigned  certifies,  to  the  best  of  his 
or  her  knowledge  and  belief,  that: 

(1)  No  Federal  appropriated  funds  have 
been  paid  or  will  be  paid,  by  or  on  behalf  of 
the  undersigned,  to  any  person  for 
influencing  or  attempting  to  influence  an 
officer  or  employee  of  any  agency,  a  Member 
of  Congress,  an  officer  or  employee  of 
Congress,  or  an  employee  of  a  Member  of 
Congress  in  connection  with  the  awarding  of 
any  Federal  contract,  the  making  of  any 
Federal  grant,  the  making  of  any  Federal 
loan,  the  entering  into  of  any  cooperative 


agreement,  and  the  extension,  continuation, 
renewal,  amendment,  or  modification  of  any 
Federal  contract,  grant,  loan,  or  cooperative 
agreement. 

(2)  If  any  funds  other  than  Federal 
appropriated  funds  have  been  paid  or  will  be 
paid  to  any  person  for  influencing  or 
attempting  to  influence  an  officer  or 
employee  of  any  agency,  a  Member  of 
Congress,  an  officer  or  employee  of  Congress, 
or  an  employee  of  a  Member  of  Congress  in 
connection  with  this  Federal  contract,  grant, 
loan  or  cooperative  agreement,  the 
undersigned  shaH  complete  and  submit 
Standard  Form-LLL,  'Disclosure  Form  to 
Report  Lobbying,"  in  accordance  with  its 
instructions. 

(3)  The  undersigned  shall  require  that  the 
language  of  this  certification  be  included  in 
the  award  documents  for  all  subawards  at  ail 
tiers  (including  subcontracts,  subgrants,  and 
contracts  under  grants,  loans,  and 
cooperative  agreements)  and  that  all 
subrecipients  shall  certify  and  disclose 
accordingly. 

This  certification  is  a  material 
representation  of  fact  upon  which  reliance 
was  placed  when  this  transaction  was  made 
or  entered  into.  Submission  of  this 
certification  is  a  prerequisite  for  making  or 
entering  into  this  transaction  imf>osed  by 
section  1352,  title  31,  U.S.  Code.  Any  person 
who  fails  to  file  the  required  certification 
shall  be  subject  to  a  civil  penalty  of  not  less 
than  SI  0,000  and  not  more  than  SI  00,000  for 
each  such  failure. 

State  for  Loan  Guarantee  and  Loan  Insurance 

The  undersigned  states,  to  the  best  of  his 
or  her  knowledge  and  belief,  that: 

If  any  funds  have  been  paid  or  will  be  paid 
to  any  person  for  influencing  or  attempting 
to  influence  an  officer  or  employee  of  any 
agency,  a  Member  of  Congress,  an  officer  or 
employee  of  Congress,  or  an  employee  of  a 
Member  of  Congress  in  connection  with  this 
commitment  providing  for  the  United  States 
to  insure  or  guarantee  a  loan,  the 
undersigned  shall  complete  and  submit 
Standard  Form-LLL  "Disclosure  Form  to 
Report  Lobbying,"  in  accordance  with  its 
instructions. 

Submission  of  this  statement  is  a 
prerequisite-  for  making  or  entering  into  this 
transaction  imposed  by  section  1352,  title  31, 
U.S.  Code.  Any  person  who  foils  to  file  the 
required  statement  shall  be  subject  to  a  civil 
penalty  of  not  less  than  SIO.OOO  and  not  more 
than  S100,000  for  each  such  failure. 

Signature 
fitie 


Organization 


Date 

BILLING  COOE  4184-01-P 
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DISCLOSURE  OF  LOBBYING  ACTIVITIES 

Complete  this  form  to  disclose  lobbying  activities  pursuant  to  31  US.C.  13S2 
(See  reverse  <or  public  burden  disclosure.) 


Appfwad  kry  OM> 


.     Type  o(  Federal  Actioa: 

□   a.  contract 
b.  grant 

c.  cooperative  agreement 

d.  loan 

e.  loan  guarantee 

f.  loan  insurance 


2.     SUIiis  of  Federal  Action: 

□   a.  bid/offer/application 
b.  initial  award 
c  post-award 


X     Report  Type 

□  a.  initial  filing 
b.  material  change 

For  Materui  Change  Only: 

year  ____^  quarter 


date  of  last  report 


4.     Name  and  Address  of  Reporting  Entity: 

D     Prime 


D     Subawardee 

Tier ,  if  known: 


Congressional  District  tffcnown: 
6.     Federal  Oepartmcnt/Agency: 


a.     Federal  Action  Number,  if  known: 


5.     If  Reporting  Entity  in  No.  4  is  Subawardee,  Enter  Name 
and  Address  of  Prime: 


Congressional  District,  if  known: 


7.     Federal  Program  Name'Description: 


CFDA  Number,  if  applicable 


9.     Award  Amount /ftoiown: 
S 


to.  a.  Name  and  Address  of  Lobbying  Entity 

ut  individual,  last  name,  fmt  name,  Ml): 


b.  Individuals  Performinc  Services  (including  address  if 
different  from  No.  10 a) 
(last  name,  first  name.  Ml): 


Ml.  Amouitt  of  Payment  (check  ail  that  apply): 

$  D  actual        □  planned 


imtch  Conlinutuon  Stirrtis)  Sf-lU-A.  if /wewnfv) 


11  Form  of  Payment  (check  all  that  apply): 
O    a.  cash 
D     b   in-kind;  specify:   ruture 

value    


13.  Type  of  Payment  (check  all  that  apply): 

Q  a.  retainer 

Q  b.  o»»e-time  fee 

D  c  commission 

D  d.  contingent  fee 

O  e.  deferred 

D  f.   other  specify:  


14.  Brief  Description  of  Services  Performed  or  to  be  Performed  and  Dale<s)  of  Service,  including  officer<s).  employeeis). 
or  Member<»)  conucted,  for  Payment  Indicated  in  Item  11: 


littich  Contmuitioff  Si>*ellt)  Sf<lL-A  if  rttcttsvY) 


IS.  Continuation  Slieet(s)  SF-Ui-A  atuched:         O  Yes 


D  No 


It.  imtoimtuor  n«jm«d  n«vu(^  ifM  tan"  •>  autxenud  »r  mw  Ii  u  S  C 
•KW^  lllJ  rhn  dactoKtfr  ^  labtono|  tmvitvt  *  <  mtunat  nnnnnmwn 
ol  <Kt  Upon  «»iKh  i«4«<u  an  pUcatf  br  **M  <••'  tbeo*  ■tw  <*>» 
limiw^Irnr  wa  raad*  a>  — ii»d  «no  T>n  ititkum*  >  niiui'id  puninw  is 
It  LS.C  IIS}  Th«  aWonttuan  an*  b*  ivporMd  u  rtw  Canfivu  imm- 
■ftu^K  wi  mMbt  ivMldM  tar  pufete  — »«oiow  Any  pwion  vtw  tail  lo 
th  no  »«qunid  dnckmin  WuN  b»  wbtKl  <o  •  ewil  pKutly  <<  nM  to*  •!«< 
tw  000  w4  noi  inaii  ihMi  twn  ooc  taf  Mc^  luch  tiilun 


S%  nature: 


Print  Name: 
ritic:  


Telephone  Noj . 


Dale: 


Federal  Use  Only. 


Authoriiad  tor  fcjl  tapi  oOnOiow 
SuttdiH  ronn  -  lU 


(FR  Doc.  95-15468  Filed  6-22-95;  8:45aml 
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National  Institutes  of  Heaitti 

National  Institute  of  Mental  Heaitti; 
Notice  of  Closed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings  of  the  National  Institute  of 
Mental  Health  Special  Emphasis  Panel: 

Agenda/Purpose:  To  review  and  evaluate 
grant  applications. 

Committee  Name:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Date:  June  28. 1995. 

Time:  1  p.m. 

Place:  Parklawn  Building.  Room  9-101, 
5600  Fishers  Lane,  Rockville,  MD  20857. 

Contact  Person:  Shirley  H.  Malt2,  Grant 
Technical  Assistant,  Parklawn  Building, 
Room  9-101.  5600  Fishers  Lane,  Rockville, 
MD  20857,  telephone:  301,  443-3857. 

Committee  Name:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Z>o(e.  July  24,  1995. 

Time:  8:30  a.m. 

Place:  Chevy  Chase  Holiday  Inn,  5520 
Wisconsin  Avenue,  Chevy  Chase,  MD  20815. 

Contact  Person:  Shirley  H.  Maltz,  Grant 
Technical  Assistant,  Parklawn  Building, 
Room  9-101,  5600  Fishers  Lane,  Rockville, 
MD  20857,  telephone:  301,  443-3857. 

The  meetings  will  be  closed  in 
accordance  with  the  provisions  set  forth 


in  sees.  552b(c)(4)  and  552bZ{c)(6),  Title 
5,  U.S.C.  Applications  and/or  proposals 
and  the  discussions  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material 
and  personal  information  concerning 
individuals  associated  with  the  ~ 
applications  and/or  proposals,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

This  notice  is  being  published  less 
than  fifteen  days  prior  to  the  first 
meeting  due  to  the  urgent  need  to  meet 
timing  limitations  imposed  by  the 
review  cycle. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers  93.126,  Small  Business 
Innovation  Research;  93.176,  ADAMHA 
Small  Instrumentation  program  Grants; 
93.242,  Mental  Health  Research  Grants; 
93.281,  Mental  Research  Scientist 
Development  Award  and  Research  Scientist 
Development  Award  for  Clinicians:  93.282, 
Mental  Health  Research  Service  Awards  for 
Research  Training;  and  93.921,  ADAMHA 
Science  Education  partnership  Award.) 

Dated:  June  19, 1995. 
Susan  K.  Feldman, 
Committee  Management  Officer.  NIH. 
[FR  Doc.  95-15384  Filed  fr-22-95;  8:45  am] 

BILUNC  CODE  4140-01-M 


Public  Health  Service 

Agency  Forms  Undergoing  Paperwortt 
Reduction  Act  Review 

Each  Friday  the  Public  Health  Service 
(PHS)  publishes  a  list  of  information 
collection  requests  luider  review,  in 
compliance  with  the  Paperwork 
Reduction  Act  (44  U.S.C.  Chapter  35). 
To  request  a  copy  of  these  requests,  call 
the  PHS  Reports  Clearance  Office  on 
(202) 690-7100. 

The  following  requests  have  been 
submitted  for  review  since  the  list  was 
last  published  on  Jime  16. 

1.  HRSA  Competing  Training  Grant 
Application.  Supplements  and  Related 
Regulations— 0915-0060— Extension,  no 
change — The  Health  Resources  and 
Services  Administration  uses  this 
information  to  determine  the  eligibility 
of  applicants  for  awards,  to  calculate  the 
amoimt  of  each  award,  and  to  judge  the 
relative  merit  of  application.  This  is  a 
short-term  extension  while  the  Biu«au 
of  Health  Professions  re-evaluates  its 
approach  to  the  application  process. 
Send  comments  to  James  Scanlon. 
Office  of  the  Assistant  Secretary  for 
Health.  Room  737-F,  Humphrey 
Building.  200  hidependence  Ave..  SW., 
Washington.  DC  20201. 


Appltcatiofi — reporting  .... 

Statutory  provisions 

Reporting  in  regulations  . 
Disclosure  in  regulations 
Recordkeeptng  


Estimated  Total  Annual  Burderv- 287,852  hours. 


No.  of  re- 
sporxJents 


2,347 
1,364 

28 
148 

17 


No.  of  re- 
spor>ses/re- 
sporxjents 


1 

1 

1.4 

1.4 

1 


Average  bur- 
den/response 


61 .25  tn. 

105  hrs. 

1  hr. 

3.3  hrs; 

10  hrs. 


Community  Prevention  Coalitions 
Demonstration  Program  Survey  and 
Adult  Community  Survey — New — The 
purpose  of  the  data  collection  is  to 
determine  how.  and  to  what  extent. 
Community  Prevention  Coalitions 


Student  survey  

Adult  community  survey 


Demonstration  grant  projects,  supported 
by  the  Center  for  Substance  Abuse 
Prevention,  are  effective  in  reducing  the 
incidence  and  prevalence  of  alcohol, 
tobacco,  and  other  drug  abuse  problems. 
Two  surveys,  of  10th  graders  and  adults. 


will  be  used.  Respondents:  Individuals 
or  households.  Send  comments  to 
Shannah  Koss.  Human  Resources  and 
Housing  Branch.  New  Executive  Office 
Building.  Room  10235.  Washington.  DC 
20503. 


Estimated  Total  Annual  Burderv-1 0.080  hours. 


No.  of  re- 
spondents 


7,200 
7,200 


No.  of  re- 
sponses/re- 
sporxtents 


Average  txjr- 
der^response 


0.7  hour 
0.7  hour 


3.  World  Health  Organization  Cross- 
National  Study  of  Behavior  Among 
Youth:  US  Component  (WHO  Survey}— 
New — SAMHSA  is  the  sponsor  of  the 
third  cycle  of  the  WHO  Survey,  U.S. 
Component.  Youth  in  6th,  8th,  and  10th 
grades  will  be  asked  about  health 
behaviors,  attitudes  and  mental  health. 


and  injuries.  The  survey  will  identify 
the  differences  between  youth  from  the 
U.S.  and  other  participating  nations  on 
key  indicators.  The  survey  results  will 
be  used  for  policy  and  program 
development  and  information 
campaigns.  Respondents:  Individuals  or 
households;  Number  of  Respondents: 


21,000;  Number  of  Responses  per    " 
Respondent:  1;  Average  Burden  per 
Response:  0.75  hours;  Estimated  Total 
Annual  Burden:  15,750  hours.  Send 
comments  to  Shannah  Koss,  Human 
Resources  and  Housing  Branch.  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503. 


32702 


Federal  Register  /  Vol.  60,  No.  121  /  Friday.  June  23,  1995  /  Notices 


4.  Use  of  Auditory  Canal 
Thermometers  in  Pediatric  and  Family 
Practice  Offices — New — This  is  a  mailed 
survey  of  a  sample  of  pediatricians  and 
family  practitioners  in  clinical  practice 
to  determine  experience  with  auditory 
canal  thermometers  including  device 
performance  problems,  in  support  of  the 
Center  for  Devices  regulation  and 
monitoring  of  this  device.  Respondents: 
Business  or  other  for-profit;  Number  of 
Respondents:  740;  Number  of  Responses 
per  Respondent:  1;  Average  Burden  per 
Response:  .167  hour;  Estimated  Total 
Annual  Burden:  123  hours.  Send 
comments  to  Shannah  Koss,  Human 
Resources  and  Housing  Branch,  New 
Executive  Office  Building,  Room  10235. 
Washington.  DC  20503. 

5.  1994  Access  to  Care  Survey — 0920- 
0346 — Reinstatement,  no  change — The 
1994  Access  to  Care  Survey  is  a  follow- 
up  study  of  a  sample  of  persons 
identified  in  the  1993  National  Health 
Interview  Survey.  The  objectives  of  the 
survey  are  to  characterize  experience  of 
the  general  American  population  in 
obtaining  medical  care  and  provide 
detailed  information  on  the  nature  of 
nrress  problems.  Respondents: 

I'  'Jividuals  or  households;  Number  of 
Hfispondents:  8400;  Number  of 
Rtciponses  per  Respondent:  1;  Average 
Burden  per  Response:  .43  hour; 
Estimated  Total  Annual  Burden:  3600 
hours.  Send  comments  to  Shannah 
Koss,  Human  Resources  and  Housing 
Branch,  New  Executive  Office  Building, 
Room  10235,  Washington,  DC  20503. 

6.  A  Prospective  Study  of  Diet  and 
Cancer  in  Members  of  the  American 
Association  of  Retired  Persons — New — 
This  study  will  collect  primary  data  by 
mail  from  the  male  and  female  AARP 
members  aged  50-69  years.  The  study  is 
uniquely  and  explicitly  designed  to 
overcome  the  problems  of  dietary 
homogeneity  and  dietary  measurement 
error.  The  information  is  expected  to 
elucidate  the  relation  between  diet  and 
several  major  cancers.  Respondents: 
Individuals  or  households;  Business  or 
other  for-profit;  Number  of 
Respondents:  291,900;  Number  of 
Responses  per  Respondent:  1.3:  Average 
Burden  per  Response:  .0.4734  hour; 
Estimated  Total  Annual  Burden: 
179.636  hours.  Send  comments  to 
Shannah  Koss,  Human  Resources  and 
Housing  Branch,  New  Executive  Office 
Building,  Room  10235.  Washington.  DC 
20503. 

Written  comments  and 
recommendations  concerning  the 
proposed  information  collections 
should  be  sent  within  30  days  of  this 
notice  directly  to  the  individual 
designated. 


Dated:  June  20. 1995. 
James  Scanlon, 

Director,  Data  Policy  Staff.  Office  of  the 
Assistant  Secretary  for  Health  and  PHS. 
Reports  Clearance  Officer. 

|FR  Doc.  95-15416  Filed  6-22-95;  8:45  amj 
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Substance  Abuse  and  Mental  Health 
Services  Administration 

Suspension  of  a  Lat>oratory  Which  No 
Longer  Meets  Minimum  Standards  To 
Engage  in  Urine  Drug  Testing  for 
Federal  Agencies 

AGENCY:  Substance  Abuse  and  Mental 

Health  Services  Administration.  PHS, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Department  of  Health  and 
Human  Services  routinely  publishes  a 
list  of  laboratories  in  the  Federal 
Register  that  are  currently  certified  to 
meet  standards  of  Subpart  C  of  the 
Mandatory  Guidelines  for  Federal 
Workplace  Drug  Testing  Programs  (59 
FR  29925)  dated  June  9,  1994.  This 
notice  informs  the  public  that  effective 
June  14, 1995  the  following  laboratory's 
certification  is  suspended:  ACCU-LAB. 
Inc..  405  Alderson  Street,  Schofield.  WI 
54476,  800-627-8200  (formerly:  Alpha 
Medical  Laboratory,  Inc.,  Employee 
Health  Assurance  Group,  ExpressLab, 
Inc.) 

FOn  FURTHER  INFORMATION  CONTACT: 

Division  of  Workplace  Programs, 

Substance  Abuse  and  Mental  Health 

Services  Administration,  Room  13A-54, 

Telephone:  301-443-6014,  5600  Fishers 

Lane.  Rockville.  Maryland  20857. 

Michele  W.  Applegaie, 

Administrator,  Substance  Abuse  and  Mental 

Health  Services  Administration. 

[FR  Doc.  95-15510  Filed  6-22-95;  8:45  amj 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Community  Planning  and 
Development 

[Docket  No.  N-95-1917;  FR-3778-N-42] 

Federal  Property  Suitable  as  Facilities 
To  Assist  the  Homeless 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
ACTION:  Notice. 


SUMMARY:  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 


surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 
ADDRESSES:  For  further  information, 
contact  David  Pollack,  room  7256. 
Department  of  Housing  and  Urt)an 
Development.  451  Seventh  Street  SW, 
Washington,  DC  20410;  telephone  (202) 
708-1234;  TDD  number  for  the  hearing- 
and  speech-impaired  (202)  708-2565 
(these  telephone  numbers  are  not  toll- 
free),  or  call  the  toll-fi-ee  Title  V 
information  line  at  1-800-927-7588. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  56  FR  23789  (May  24, 
1991)  and  section  501  of  the  Stewart  B. 
McKinney  Homeless  Assistance  Act  (42 
U.S.C.  11411).  as  amended,  HUD  is 
publishing  this  Notice  to  identify 
Federal  buildings  and  other  real 
property  that  HUD  has  reviewed  for 
suitability  for  use  to  assist  the  homeless. 
The  properties  were  reviewed  using 
information  provided  to  HUD  by 
Federal  landholding  agencies  regarding 
unutilized  and  underutilized  buildings 
and  real  property  controlled  by  such 
agencies  or  by  GSA  regarding  its 
inventory  of  excess  or  surplus  Federal 
property.  This  Notice  is  also  published 
in  order  to  comply  with  the  December 
12,  1988  Court  Order  in  National 
Coalition  for  the  Homeless  v.  Veterans 
Administration,  No.  88-2503-OG 
(D.D.C.). 

Properties  reviewed  are  listed  in  this 
Notice  according  to  the  following 
categories:  Suitable/available,  suitable/ 
unavailable,  suitable/to  be  excess,  and 
unsuitable.  The  properties  listed  in  the 
three  suitable  categories  have  been 
reviewed  by  the  landholding  agencies, 
and  each  agency  has  transmitted  to 
HUD:  (1)  Its  intention  to  make  the 
property  available  for  use  to  assist  the 
homeless.  (2)  its  intention  to  declare  the 
property  excess  to  the  agency's  needs,  or 
(3)  a  statement  of  the  reasons  that  the 
property  cannot  be  declared  excess  or 
made  available  for  use  as  facilities  to 
assist  the  homeless. 

Properties  listed  as  suitable/available 
will  be  available  exclusively  for 
homeless  use  for  a  period  of  60  days 
from  the  date  of  this  Notice.  Homeless 
assistance  providers  interested  in  any 
such  property  should  send  a  written 
expression  of  interest  to  HHS,  addressed 
to  Judy  Breitman,  Division  of  Health 
Facilities  Planning.  U.S.  Public  Health 
Service.  HHS.  room  17A-10,  5600 
Fishers  Lane.  Rockville.  MD  20857; 
(301)  443-2265.  (This  is  not  a  toll-free 
number.)  HHS  will  mail  to  the 
interested  provider  an  application 
packet,  which  will  include  instructions 
for  completing  the  application.  In  order 
to  maximize  the  opportunity  to  utilize  a 


suitable  property,  providers  should 
submit  their  written  expressions  of 
interest  as  soon  as  possible.  For 
complete  details  concerning  the 
processing  of  applications,  the  reader  is 
encouraged  to  refer  to  the  interim  rule 
governing  this  program,  56  FR  23789 
(May  24. 1991). 

For  properties  listed  as  suitable/to  be 
excess,  that  property  may,  if 
subsequently  accepted  as  excess  by 
GSA,  be  made  available  for  use  by  the 
homeless  in  accordance  with  applicable 
law.  subject  to  screening  for  other 
Federal  use.  At  the  appropriate  time, 
HUD  will  publish  the  property  in  a 
Notice  showing  it  as  either  suitable/ 
available  or  suitable/unavailable. 

For  properties  listed  as  suitable/ 
unavailable,  the  landholding  agency  has 
decided  that  the  property  cannot  be 
declared  excess  or  made  available  for 
use  to  assist  the  homeless,  and  the 
property  will  not  be  available. 

Properties  listed  as  unsuitable  will 
not  be  made  available  for  any  other 
purpose  for  20  days  from  the  date  of  this 
Notice.  Homeless  assistance  providers 
interested  in  a  review  by  HUD  of  the 
determination  of  unsuitability  should 
call  the  toll  free  information  line  at  1- 
800-927-7588  for  detailed  instructions 
or  write  a  letter  to  David  Pollack  at  the 
address  listed  at  the  beginning  of  this 
Notice.  Included  in  the  request  for 
review  should  be  the  property  address 
(including  zip  code),  the  date  of 
publication  in  the  Federal  Register,  the 
landholding  agency,  and  the  property 
number. 

For  more  information  regarding 
particular  properties  identified  in  this 
Notice  [i.e.,  acreage,  floor  plan,  existing 
sanitary  facilities,  exact  street  address), 
providers  should  contact  the 
appropriate  landholding  agencies  at  the 
following  addresses:  General  Services 
Administration:  Norman  C.  Miller, 
Acting  Assistant  Commissioner,  General 
Services  Administration,  Federal 
Property  Resources  Services,  18th  and  F 
Streets.  NW.  Washington,  DC  20405; 
U.S.  Navy:  John  J.  Kane.  Deputy 
revision  Director.  Dept.  of  Navy,  Real 
Estate  Operations,  Naval  Facilities 
Engineering  Command,  200  Stovall 
Street,  Alexandria,  VA  22332-2300; 
(703)  325-0474;  (These  are  not  toll-ftw 
numbers). 

Dated:  June  15, 1995. 

Jacquie  M.  Lawing, 

Deputy  Assistant  Secretary  for  Economic 
Development. 

Title  V,  Federal  Surplus  Property  Program 
Federal  Register  Report  for  06/23/95 

Suitable/Available  Properties 
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Buildings  (by  State) 

Knoxville  Job  Corps  Center 

621  Dale  Avenue 

Knoxville  37921- 

Landholding  Agency:  GSA 

Property  Number:  549520005 

Status:  Excess 

Comment:  23,445  sq.  ft.;  4  stories,  concrete, 

brick,  masonry,  steel  structure;  incs. 

115,000  sq.  ft.  parking  lot;  most  recent 

use — student  bousing  and  Job  Corps 

Center. 
GSA  Number  4-L-TN-641 

North  Carolina 

Portion  VA  Reservation 

Nurses  Quarters 

Oteen  Co:  Buncombe  NC 

Landholding  Agency:  GSA 

Property  Number:  549320006 

Status:  Excess 

Comment:  8,752  sq.  ft.,  3-story  stucco  bldg., 

presence  of  asbestos,  most  recent  use — 

educational  facility. 
GSA  Number:  4-GR-NC-481B 
Tennessee 

Federal  Building-Post  Office 

Liberty  and  Main  Streets 

Jacksboro  Co:  Campbell  TN  37757- 

Landholding  Agency:  GSA 

Property  Number  549520006 

Status:  Excess 

Comment:  3,967  sq.  ft.,  2  story,  brick,  steel 

frame;  presence  of  asbestos;  most  recent 

use — office  space/storage. 
GSA  Number  4-G-TN-639 
Federal  Bldg.— Post  Office 
Main  Street  and  Maiden  Lane 
Wartburg  TN  37887- 
Landholding  Agency:  GSA 
Property  Number:  549520008 
Status:  Excess 
Comment:  7,603  sq.  ft.,  1  story,  brick 

structure;  most  recent  use — post  office  and 

office  space  for  federal  tenants. 
GSA  Number:  4-O-TN-640 
Texas 

USDA  Subtropical  Agricultural 

Reserch  Center 

509  West  4th  Street 

Weslaco  Co:  Hidalgo  TX  78557- 

Landholding  Agency:  GSA 

Property  Number:  549520007 

Status:  Excess 

Comment:  8,000  sq.  ft.,  1  story;  most  recent 

use — office/lab;  potential  utilities;  needs 

rehab. 
GSA  Number  7-A-TX-1039 

Land  (by  State) 

Florida 

Jacksonville  Com.  Annex 

U.S.  Highway  17 

Orange  Park  Co:  Clay  FL  32073- 

Landholding  Agency:  GSA 

Property  Number:  549520013 

Status:  Excess 

Comment:  5.35  fee  acres,  bldgs.  gutted,  road 

easement. 
GSA  Number:  4-D-FL-780 

Georgia 

Naval  Submarines  Base 
Kings  Bay  Co:  Camden  GA 
Landholding  Agency:  GSA 


Property  Number  549520012 

Status:  Excess 

Comment:  20+  acres,  elementary  school  on 

site/not  owned  by  Fed.  Govt,  leased  to 

Camden  County. 
GSA  Number:  4-N-GA-606B 
Texas 

Tracts  909,  954,  958,  967.  970,  971 

Whitney  Lake  Project 

Kopprell  Co:  Bosque  TX  76652- 

I^ndholding  Agency:  GSA 

Property  Number:  549520009 

Status:  Excess 

Comment:  1.106  acres,  maintenance  of  lake 

property. 
GSA  Number  7-D-TX-0505N 

Unsuitable  Properties 

Buildings  (by  State) 

California 

Bldg.  481  y- 

Naval  Air  Weapons  Station.  China  LakS 

China  Lake  Co:  Kern  CA  93555- 

Landholding  Agency:  Navy 

Property  Number  779520018 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  482 

Naval  Air  Weapons  Sution.  China  Lake 

China  Lake  Co:  Kem  CA  93555- 

Landholding  Agency:  Navy 

Property  Number:  779520019 

Status:  Excess 

Reason:  Secured  Area. 

Bldg.  356 

Naval  Air  Weapons  Station,  China  Lake 

China  Lake  Co:  Kem  CA  93555- 

L,andholding  Agency:  Navy 

Property  Number  779520020 

Status:  Excess 

Reason:  Secured  Area. 

Bldg.  361 

Naval  Air  Weapons  Station.  China  Lake 
China  L,ake  Co:  Kem  CA  93555- 

Landholding  Agency:  Navy 

Property  Number  779520021 

Status:  Excess 

Reason:  Secured  Area. 

Bldg.  364 

Naval  Air  Weapons  Sution,  China  Lake 

China  L,ake  Co:  Kem  CA  93555- 

Landholding  Agency:  Navy 

Property  Number  779520022 

Status:  Excess 

Reason:  Secured  Area. 

Bldg.  373 

Naval  Air  Weapons  Station,  China  Lake 

China  Lake  Co:  Kem  CA  93555- 

Landholding  Agency:  Navy 

Property  Number  779520023 

Status:  Excess 

Reason:  Secured  Area. 

Bldg.  407 

Naval  Air  Weapons  Station,  China  Lake 

China  Lake  Co:  Kem  CA  93555- 

Landholding  .Agency:  Navy 

Property  Number:  779520024 

Status:  Excess 

Reason:  Secured  Area. 

Bldg.  413 

Naval  Air  Weapons  Station,  China  Lake 

China  Lake  Co:  Kqjti  CA  93555- 

Landholding  Agency:  Navy 
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Property  Number:  779520025 
Status:  Excess 
Reason:  Secured  Area. 

Bldg.  366 

Naval  Air  Weapons  Station,  China  Lake 

China  Lake  Co:  Kem  CA  93555- 

Landholding  Agency:  Navy 

Property  Number:  779520026 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  432 

Naval  Air  Weapons  Station.  China  Lake 

China  Lake  Co:  Kem  CA  93555- 

Landholding  Agency:  Navy 

Property  Number:  779520027 

.Status:  Excess 

Reason:  Secured  Area. 

Bldg.  372 

Naval  Air  Weapons  Station,  China  Lake 

China  Uke  Co:  Kem  CA  93555- 

Landholding  Agency:  Navy 

Property  Number:  779520028 

Status:  Excess 

Reason:  Secured  Area. 

Bldg.  417 

Naval  Air  Weapons  Station.  China  Lake 

China  Lake  Co:  Kem  CA  93555- 

Landholding  Agency:  Navy 

Property  Number:  779520029 

Status:  Excess 

Reason:  Secured  Area. 

Bldg.  422 

Naval  Air  Weapons  Station,  China  Lake 

China  Lake  Co:  Kem  CA  93555- 

Landholding  Agency:  Navy 

Property  Number:  779520030 

Status:  Excess 

Reason:  Secured  Area. 

Bldg.  424 

Naval  Air  Weapons  Station,  China  Lake 

China  Lake  Co:  Kem  CA  93555- 

Landholding  Agency:  Navy 

Property  Number:  779520031 

Status:  Excess 

Reason:  Secured  Area. 

North  Carolina 

Structure  RR-85 

Camp  Lejeune,  Base  Rifle  Range 

Camp  Lejeune  Co;  Onslow  NC  28542-0004 

Landholding  Agency:  Navy 

Property  Number:  779520016 

Status:  Unutilized 

Reason:  Secured  Area;  Extensive 

deterioration. 
Structure  SRR-86 
Camp  Lejeune,  Base  Rifle  Range 
Camp  Lejeune  Co:  Onslow  NC  28542-0004 
Landholding  Agency:  Navy 
Property  Number:  779520017 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 

deterioration. 
|FR  Doc.  95-15089  Filed  6-22-95;  8:45  ami 

BILLING  CODE  4210-29-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[NV-030-1 220-00;  Closure  Notice  No.  NV- 
030-95-04] 

Temporary  Closure  of  Certain  Public 
Lands  in  the  Carson  City  District  for 
Management  of  ttie  1995  Running  of 
the  V.O.R.R.A.  "Fallon  250"  Off- 
Highway  Vehicle  (OHV)  Race 

AGENCY:  Bureau  of  Land  Management, 
Nevada. 

ACTION:  Temporary  closure  of  certain 
public  lands  in  Churchill  County, 
Nevada,  on  and  adjacent  to  the  1995 
"Fallon  250"  race  course  on  July  29, 
1995.  Access  will  be  limited  to  race 
officials,  entrants,  law  enforcement  and 
emergency  personal,  BLM  personnel 
monitoring  the  event,  licensed 
permittee(s)  and  right-of-way  grantees. 

SUMMARY:  The  Carson  City  District 
Manager  announces  the  temporary 
closure  of  selected  public  lands  under 
his  administration.  This  action  is  being 
taken  to  provide  for  public  safety  during 
the  official  running  of  the  1995  "Fallon 
250"  OHV  Race. 
EFFECTIVE  DATE:  July  29,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Terry  Knight,  Outdoor  Recreation 
Planner,  Carson  City  District  Office, 
1535  Hot  Springs  Road.  Suite  300. 
Carson  Qty.  Nevada  8970&-0638. 
Telephone  (702)  885-6100. 
SUPPLEMENTARY  INFORMATION:  Certain 
public  lands  in  the  Carson  City  District, 
Churchill  County,  Nevada,  will  be 
temporarily  closed  to  public  access  on 
July  29.  1995.  to  protect  persons, 
property,  and  public  land  resources  on 
and  adjacent  to  the  1995  "Fallon  250" 
OHV  race,  permit  number  NV-03— 4- 
010.  Specific  restrictions  and  closure 
information  are  as  follows: 

1.  The  public  lands  to  be  closed  or 
restricted  are  those  lands  adjacent  to 
and  including  roads,  trails  and  washes 
identified  as  the  1995  "Fallon  250" 
OHV  race  course.  These  lands  are 
within  T.17N..  R.30E.;  T.17N..  R.31E.: 
T.16N..  R.30E.;  T.16N..  R.31E.:  T.16N., 
R.32E.;  T.15N.,  R.SIV^E.;  T.15N.,  R.32E.; 
and  T.15N.,  R.33E,  M.D.M.  A  map  of  the 
race  course  may  be  obtained  from  Terry 
Knight  at  the  contact  address.  The  event 
permittee  is  required  to  mark  and 
monitor  the  race  course  during  this 
closure  period. 

2.  From  12  p.m.,  Saturday,  July  29, 
1995,  to  3  a.m.,  Sunday.  July  30. 1995. 
the  race  course  and  those  public  lands 
300  feet  to  either  side  of  the  course  are 
closed  to  the  public,  except  for 
designated  check  points  and  spectator 
areas. 


3.  Areas  from  which  spectators  may 
view  the  event  are  confined  to  the  start/ 
finish  area  in  NEV4SEV4  Section  9  and 
NWV4SWV4  Section  10.  T.16N.,  R.32E., 
M.D.M. ,  and  check  points  1.  2,  3  and  4. 
identified  on  the  map  of  the  race  course. 
All  public  spectator  vehicles  operating 
within  these  designated  areas  shall 
maintain  maximum  speed  of  10  MPH. 
Spectators  shall  remain  in  safe  locations 
as  directed  by  event  officials  or  BLM 
personnel. 

The  above  restrictions  do  not  apply  to 
race  officials,  law  enforcement  and 
emergency  personnel,  or  BLM  personnel 
monitoring  the  event. 

Authority  for  closure  of  public  lands 
is  found  in  43  CFR  834T.  43  CFR  8364 
and  43  CFR  8372.  Any  person  who  fails 
to  comply  with  this  closure  order  may 
be  subject  to  the  penalties  provided  in 
43  CFR  8360.7. 

Dated:  June  15,  1995. 
James  M.  Phillips, 

Area  Manager,  Lahontan  Resource  Area. 
|FR  Doc  95-15407  Filed  6-22-95;  8:45  am) 

BILLING  CODE  4310-HC-M 


[CO-920-«S-1 320-01;  COG  58219] 

Colorado;  Notice  of  Invitation  for  Coal 
Exploration  License  Application, 
Mountain  Coal  Company 

Pursuant  to  the  Mineral  Leasing  Act 
of  February  25, 1920,  as  amended,  and 
to  Title  43,  Code  of  Federal  Regulations, 
Subpart  3410.  members  of  the  public  are 
hereby  invited  to  participate  with 
Mountain  Coal  Company  in  a  program 
for  the  exploration  of  imleased  coal 
deposits  owned  by  the  United  States  of 
America  in  the  following  described 
lands  located  in  Gunnison  County, 
Colorado: 

T.  13S..  R.  89W..  ethP.M. 
Sec.  16,  SWV4; 
Sec.  17,  all; 
Sec.  18.  lots  1  to  4,  inclusive,  EV.!.  and 

EV2V1IV2: 
Sec.  19.  lots  1  to  4.  inclusive.  EV^,  and 

EVzWVa; 
Sec.  20.  all; 
Sec.  21,  W'-^; 
Sec.  28,  WV2; 
Sec.  29,  all; 

Sec.  30,  lots  1  to  4,  EV2,  EVzW'/i; 
Sec.  31,  lots  3  to  6,  EV2,  EV2WV2; 
Sec.  32.  all; 
Sec.  33.  WVz. 
T.  13  S,  R.  90  W.,  6th  P.M. 

Sec.  12.  lots  6  to  10,  inclusive.  NW'ASW'A; 
Sec.  13,  lots  1  to  16.  inclusive; 
Sec.  24,  lots  1  to  16,  inclusive; 
Sec.  25,  all; 

Sec.  35,  lots  1  to  16,  inclusive; 
Sec.  36,  all. 
T.  14  S.,  R.  89  W.,  6th  P.M. 
Sec  4.  lots  7.  8,  S'/iNWV«,  and  SWV«; 


Sec.  5,  lots  3  to  6.  inclusive.  S'/^^'-^.  and 

SV2; 
Sec.  6.  lote  4Jo  10.  inclusive.  S^/zNEV*, 

SEV«NWV4.  W'/jSWV4,  and  SEV«. 
T.  14  S..  R.  90  W..  6th  P.M. 
Sec.  1,  lots  1  to  4,  inclusive.  S'/iN'/j.  and 

S'/i; 
Sec.  2.  lots  1  to  4,  inclusive,  S^/^^/^,  and 

SV2; 
Sec.  ll.N'-^N'/i; 
Sec.  12,  N'/jN'/^. 

The  area  described  contains  approximately 
12,592.58  acres. 

The  application  for  coal  exploration 
license  is  available  for  public  ins[>ection 
during  normal  business  hours  under 
serial  number  COC  58219  at  the  Bureau 
of  Land  Management  (BLM),  Colorado 
State  Office,  2850  Youngfield  Street. 
Lakewood.  Colorado  80215.  and  at  the 
Montrose  District  Office.  2465  South 
Townsend  Avenue.  Montrose,  Colorado 
81401. 

Written  Notice  of  Intent  to  Participate 
should  be  addressed  to  the  attention  of 
the  following  persons  and  must  be 
received  by  them  within  30  days  after 
publication  of  the  Notice  of  Invitation  in 
the  Federal  Register 

Karen  Purvis,  Solid  Minerals  Team, 
Resource  Services,  Colorado  State 
Office,  Bureau  of  Land  Management, 
2850  Youngfield  Street,  Lakewood, 
Colorado  80215, 
and 
Mark  W.  Scanlon,  Sr.  Geologist, 
Mountain  Coal  Company,  P.O.  Box 
591,  Somerset,  Colorado  81434. 
Any  party  electing  to  participate  in 
this  program  must  share  all  costs  on  a 
pro  rata  basis  with  the  applicant  and 
with  any  other  party  or  parties  who 
elect  to  participate. 

Dated:  June  15. 1995. 
Karen  Purvis, 

Solid  Minerals  Team  Resource  Services. 
IFR  Doc  95-15364  Filed  6-22-95;  8:45  am) 

BILLING  CODE  «310-^B-M 

[NV-e30-05-1430-01;  N58350] 

Realty  Action,  Lease  and  Sale  of  PuMic 
Lands  for  Recreation  and  Public 
Purpose,  Humboldt  Co.,  Nevada 

ACTION:  Notice  of  Realty  Action,  lease 
and  sale  of  public  lands  for  Recreation 
and  Public  Purpose  (R&PP)  Act 
Application  N-58350,  Humboldt 
County.  Nevada. 

SUMMARY:  In  response  to  an  application 
from  the  Humboldt  Coimty  Board  of 
Commissioners  for  a  regional  recreation 
complex,  the  following  descril>ed  land 
has  been  identified  as  suitable  for  lease 
and  sale  and  will  be  classified  for  lease 
and  sale  under  the  R&PP  Act  of  June  14. 


1926,  as  amended  (43  U.S.C.  869.  et 
seq.y. 

Mount  Diablo  Meridian,  Nevada 

T.  35  N.,  R.  38  E.,  Sec.  6,  Lots  1. 11. 12. 
13.  E'/jW'/iSWV«NWV«NEV4, 
Ei/iSWV4NWV4NEV4,  SEV4NWV«NEV4. 
E'/iW'^WV2SW'7'4NEV4,E'/^WV2SWV4NEV4, 
E'/iSW'ANE'/.,  SEV4NEV4, 

S'/2NV2N'/zNB1/4SWV4,S'/jN'/^NEV4SWV4, 

S'/^NE'ASW'A,  S'-^N'/iN'/iNEV4NWV4SWV4, 
S'/iN'/iNEV4NWV4SWV«, 
S'/2NEV4NWV4SWV4.  SEV4SWV4.  SEV4. 
Totalling  approximately  431.19  acres. 

The  lands  are  not  required  for  Federal 
purposes.  Disposal  is  consistent  with 
the  Bureau's  land  use  plan  for  the  area 
and  would  be  in  the  public's  interest. 
FOR  FURTHER  INFORMATION  CONTACT:  Ken 
Detweiler,  Realty  Specialist.  705  East 
4th  Street,  Winnemucca,  NV  89445, 
telephone  (702)  623-1500. 
SUPPLEMENTARY  INFORMATION:  The 
public  lands  are  being  offered  to  the 
Humboldt  County  Board  of 
Commissioners  for  a  regional  recreation 
complex.  The  complex  would  include 
an  eighteen  hole  championship  golf 
course,  equestrian  center,  park,  little 
league/softball  fields,  multi-purpose 
field,  and  associated  maintenance 
facilities. 

The  lease  and/or  patent,  when  issued 
will  contain  the  follovring  reservations 
to  the  United  States: 

1 .  A  right-of-way  thereon  for  ditches 
and  canals  constructed  by  the  authority 
of  the  United  States  pursuant  to  the  Act 
of  August  30, 1890  (43  U.S.C.  945). 

2.  All  mineral  deposits  in  the  lands  so 
patented,  and  to  it,  or  persons 
authorized  by  it,  the  right  to  prospect 
for,  mine,  and  remove  such  deposits 
from  the  same  under  applicable  law  and 
such  regulations  as  the  Secretary  of  the 
Interior  may  prescribe. 

And  will  be  subject  to: 

1.  Those  rights  for  transmission  line 
purposes  granted  to  Sierra  Pacific  Power 
Company  by  Rights-of-way  NEV- 
042767,  NEV-057840,  N-46291,  N- 
52751,  and  N-59698. 

2.  Those  rights  for  road  purposes 
granted  to  Humboldt  County  under 
Right-of-way  N-37919. 

3.  Those  rights  for  a  bicycle  path 
granted  to  Humboldt  County  under 
Right-of-way  N-41637. 

4.  Those  rights  for  electric  substation 
purposes  granted  to  Sierra  Pacific  Power 
Company  under  Right-of-way  N-46290. 

5.  Those  rights  granted  to  the  Nevada 
Department  of  Transportation  for  Grass 
Valley  Road  under  Highway  Easement 
Deed  N-58306. 

6.  An  easement  30  feet  in  width  along 
the  north  and  east  boimdaries  of  Lot  1 . 
the  east  boundary  of  the  SE'/»NEV4  and 
the  SEV4.  and  the  south  boundary  of  the 


SEV4  and  the  SEV4SWV4  and  Lot  11.  for 
road  and  public  utilities  purposes  to 
ensure  continued  ingress  and  egress  to 
adjacent  lands. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  lands,  except  Lot 
13,  will  be  segregated  from  all  forms  of 
appropriation  under  the  public  land 
laws,  including  the  general  mining  laws, 
except  for  lease  or  conveyance  under 
the  R&PP  Act  and  leasing  under  the 
mineral  leasing  laws.  Lot  13  will  be 
segregated  from  all  forms  of 
appropriation  under  the  public  land 
laws,  including  the  general  mining  laws, 
except  for  lease  or  conveyance  imder 
the  R&PP  Act  and  sale  under  the  Federal 
Land  Policy  and  Management  Act  and 
leasing  under  the  mineral  leasing  laws. 

.  For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register  (August  7,^995), 
interested  persons  may  submit 
comments  regarding  the  proposed  lease/ 
conveyance  or  classification  of  the  lands 
to  the  District  Manager,  Winnemucca 
District  Office,  705  East  4th  Street, 
Winnemucca,  Nevada  89445. 

CLASSIFICATION  COMMENTS:  Interested 
parties  may  submit  comments  involving 
the  suitability  of  the  land  for  a  Regional 
Recreation  Complex.  Comments  on  the 
classification  are  restricted  to  whether 
the  land  is  physically  suited  for  the 
proposal,  whether  the  use  will 
maximize  the  future  use  or  uses  of  the 
land,  whether  the  use  is  consistent  with 
local  planning  and  zoning,  or  if  the  use 
is  consistent  with  State  and  Federal 
programs. 

APPUCATION  COMMENTS:  Interested 
parties  may  submit  comments  regarding 
the  specific  use  proposed  in  the 
application  and  plan  of  development, 
whether  the  BLM  followed  proper 
administrative  procedures  in  reaching 
the  decision,  or  any  other  factor  not 
directly  related  to  the  suitability  of  the 
land  for  a  regional  recreation  complex. 

Any  adverse  comments  will  be 
reviewed  by  the  State  Director.  In  the 
absence  of  any  adverse  comments,  the 
classification  will  become  effective  60 
days  from  the  date  of  publication  of  this 
notice  in  the  Federal  Register  (August 
22,  1995). 

Dated:  June  16, 1995. 
Ron  Wenker, 

District  Manager,  Winnemucca. 

IFR  Doc.  95-15361  Filed  6-22-95;  8:45  am) 

BiLLJNO  CODE  4310-HC-P 
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[NM017-143O-01:  NMNM  87007] 

Realty  Action— Recreation  and  Public 
Purpose  (R&PP)  Act  Classification; 
New  Mexico 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 


SUMMARY:  This  notice  is  to  advise  that 
the  following  public  lands  in  Sandoval 
County,  New  Mexico,  have  been 
examined  and  found  suitable  for 
classification  for  conveyance  to  the 
Torreon  Navajo  Mission/Dunkard 
Brethem  Church  under  the  provisions  of 
the  R&PP  Act,  as  amended  (43  U.S.C. 
869  et  seq.)  at  not  less  than  the 
appraised  fair  market  value  (FMV)  of 
$2,000.  The  Torreon  Navajo  Mission/ 
Dunkard  Brethem  Church  proposes  to 
use  the  land  for  cemetery  purposes. 

New  Mexico  Principal  Meri«lian 

T.  18  N..  R.  3  W.,  sec.  8. 
NV.JSWV4SEV4SWV4, 
W'/^WV4SWV4SEV4SWV«  and 
E'/iSEV4SWV4SEV4SWV4. 

The  area  described  contains  7.500  acres. 

The  lands  would  not  be  leased  prior 
to  being  patented  to  the  Torreon  Navajo 
Mission/Dunkard  Brethem  Church.  A 
patent  under  the  Recreation  and  Public 
Purpose  Act  is  consistent  with  current 
BLM  land  use  planning  and  would  be  in 
the  public  interest.  The  lands  are  not 
needed  for  Federal  purposes. 

The  patent,  when  issued,  will  be 
subject  to  the  following  terms, 
conditions  and  reservations. 

1.  Provisions  of  the  R&PP  Act  and  to 
all  applicable  Regulations  of  the 
Secretary  of  the  Interior. 

2.  A  right-of-way  for  ditches  or  canals 
constmcted  by  the  authority  of  the 
United  States  pursuant  to  the  Act  of 
August  30, 1890.  26  Stat.  391.  43  U.S.C. 
945. 

3.  All  minerals  shall  be  reserved  to 
the  United  States,  together  with  the 
right  to  prospect  for,  mine,  and  such 
deposits  from  the  same  under  applicable 
law  and  such,  regulations  as  the 
Secretary  of  the  Interior  may  prescribe. 

4.  Those  rights  for  a  pipeline  granted 
to  Cortez  Company  Inc.  by  Right-of-Way 
NMNM  29081. 

5.  Any  other  reservation  that  the 
authorized  officer  determines 
appropriate  to  ensure  public  access  and 
proper  management  of  Federal  lands 
and  interest  therein. 

Detailed  information  conceming  this 
action  is  available  for  review  at  the 
Office  of  the  Bureau  of  Land 
Management,  Rio  Puerco  Resource  Area, 
435  Montano  NE,  Albuquerque,  New 
Mexico. 


Upon  publication  of  this  notice  in  the 
Federal  Register,  the  lands  will  be 
segregated  from  all  forms  of 
appropriation  under  the  public  laws, 
including  the  general  mining  laws, 
except  for  conveyance  under  the  R&PP 
Act  and  leasing  under  the  mineral 
leasing  laws.  For  a  period  of  45  days 
from  the  date  of  publication  of  this 
notice  in  the  Federal  Register.  (August 
7. 1995),  interested  persons  may  submit 
comments  regarding  the  proposed 
conveyance  or  classification  of  lands  to 
the  District  Manager,  Bureau  of  Land 
Management,  435  Montano  NE, 
Albuquerque,  New  Mexico  87107. 
CLASSIFICATION  COMMENTS:  Interested 
parties  may  submit  comments  involving 
the  suitability  of  the  land  for  a  cemetery. 
Comments  on  the  classification  are 
restricted  to  whether  the  land  is 
physically  suited  for  the  proposal, 
whether  the  use  is  consistent  with  local 
planning  and  zoning,  or  if  the  use  is 
consistent  with  State  and  Federal 
programs. 

APPLICATION  COMMENTS:  Interested 
parties  may  submit  comments  regarding 
the  specific  use  proposed  in  the 
application  and  plan  of  development, 
whether  the  BLM  followed  proper 
administrative  procedures  in  reaching 
the  decision,  or  any  other  factor  not 
directly  related  to  the  suitability  of  the 
land  for  cemetery. 

Any  adverse  comments  will  be 
reviewed  by  the  State  Director.  In  the 
absence  of  any  adverse  comments,  the 
classification  will  become  effective  60 
days  from  the  date  of  publication  of  this 
notice  in  the  Federal  Register  (August 
22, 1995). 
Michael  R.  Ford, 
District  Manager. 
IFR  Doc.  95-15362  Filed  6-22-95;  8:45  ami 
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Fish  and  Wildlife  Service 

Availability  of  an  Environmental 
Assessment  and  Receipt  of  an 
Application  for  a  Permit  to  Allow 
Incidental  Take  of  the  Threatened 
Northern  Spotted  Owl  and  Threatened 
Marbled  Murrelet  by  the  Oregon 
Department  of  Forestry  on  the  Elliott 
State  Forest,  Coos  and  Douglas 
Counties,  Oregon 

agency:  Fish  and  Wildlife.  Interior. 
ACTION:  Notice  of  document  availability; 
request  for  comments. 


summary:  This  notice  advises  the  public 
that  the  Oregon  Department  of  Forestry 
(Applicant)  has  applied  to  the  U.S.  Fish 
and  Wildlife  Service  (Service)  for  an 
incidental  take  permit  pursuant  to 


section  10(a)(1)(B)  of  the  Endangered 
Species  Act  of  1973.  as  amended  (Act). 
The  application  has  been  aigsigned 
permit  number  PRT-S03344.  The 
requested  permit  would  authorize 
incidental  take  of  the  threatened 
northem  spotted  owl  (Strix  occidentalis 
caurina)  (owl)  and  threatened  marbled 
murrelet  (Brachyramphus  marmoratus) 
(murrelet)  on  the  Elliott  State  Forest 
(Forest)  in  Coos  and  Douglas  Counties, 
Oregon.  The  proposed  incidental  take 
would  occur  as  a  result  of  timber 
harvest  activities  in  owl  and  murrelet 
habitat. 

The  Service  also  announces  the 
availability  of  an  Environmental 
Assessment  (EA)  for  the  proposed 
issuance  of  the  incidental  take  permit. 
All  comments  received  will  become  part 
of  the  public  record  and  may  be 
released.  This  notice  is  provided 
pursuant  to  section  10(c)  of  the  Act  and 
National  Environmental  Policy  Act 
regulations  (40  CFR  1506.6). 
DATES:  Written  comments  on  the  permit 
application  and  EA  should  be  received 
on  or  before  July  24, 1995. 
ADDRESSES:  Comments  regarding  the 
application  or  EA  should  be  addressed 
to  Curt  Smitch.  Assistant  Regional 
Director-North  Pacific  Coast  Ecoregion, 
U.S.  Fish  and  Wildlife  Service,  Pacific 
Northwest  Habitat  Conservation  Plan 
Program,  3773  Martin  Way  East, 
Building  C— Suite  101.  Olympia. 
Washington  98506  (360-534-9330). 
Please  refer  to  permit  number  PRT- 
803344  when  submitting  comments. 
Individuals  wishing  copies  of  the 
documents  for  review  should 
immediately  contact  the  office  listed 
above. 

FOR  FURTHER  INFORMATION  CONTACT: 
Brian  Bogaczyk,  at  the  office  listed 
above. 
-     SUPPLEMENTARY  INFORMATION: 
Background 

Under  section  9  of  the  Act  and  its 
implementing  regulations,  "taking"  of 
owls  and  murrelets.  both  threatened 
species,  is  prohibited.  However,  the 
Service,  under  limited  circumstances, 
may  issue  permits  to  authorize  take  of 
threatened  wildlife  species  if  such 
taking  is  incidental  to,  and  not  the 
purpose  of,  otherwise  lawful  activities. 
Regulations  goveming  permits  for 
threatened  species  are  in  50  CFR  17.32. 
The  Applicant  proposes  to  implement 
a  Habitat  Conservation  Plan  (HCP)  for 
owls  and  murrelets  that  will  allow 
timber  harvest  on  portions  of  the 
approximately  93,000  acre  Forest  in 
Coos  and  Douglas  Counties,  Oregon. 
The  Applicant's  proposed  timber 
harvest  may  resuh  in  the  take,  as 


defined  in  the  Act  and  its  implementing 
regulations,  of  owls  and  murrelets  in  the 
harvest  area.  The  permit  authorizing 
incidental  take  would  be  in  effect  for  60 
years  for  owls,  and  6  years  for  murrelets. 
The  HCP  includes  mitigation  that  would 
be  in  effect  for  60  years,  and  would 
benefit  both  owls  and  murrelets.  The 
application  includes  an  HCP  and 
Implementation  Agreement. 

The  Applicant  proposes  to  mitigate 
the  incidental  take  by:  (1)  Setting  aside 
approximately  19  percent  of  the  Forest 
in  late  successional  reserves  located 
along  riparian  areas,  in  important  owl, 
murrelet,  and  other  wildlife  habitat,  and 
other  areas  of  high  ecological  or  scenic 
value:  (2)  managing  the  remaining 
Forest  acreage  in  longer  (80-240-year) 
timber  rotations;  (3)  reducing  habitat 
fragmentation  and  edge;  (4)  maintaining 
a  forest  landscape  conducive  to 
dispersal  by  owls;  (5)  dedication  of 
research  funds  for  5  years  to  investigate 
murrelet  and  owl  habitat  relationships; 
and  (6)  habitat  enhancement  at  the 
stand  level.  The  Applicant  will 
minimize  take  through:  (1) 
Implementing  a  decision  hierarchy 
procedure  designed  to  ensure  timber 
harvest  only  occurs  in  the  poorest 
quality  potential  murrelet  habitat;  (2) 
protect  and  buffer  currently  known 
murrelet-occupied  sites;  (3)  for  the  first 
5  years  of  HCP  implementation,  protect 
a  70-acre  core  area  around  currently 
known  owl  activity  centers,  and  restrict 
timber  harvest  and  road  construciion 
activities  within  0.25  miles  of  currently 
known  owl  nest  sites  during  the 
breeding  season;  and  (4)  prohibit  timber 
harvest  and  road  construction  within 
0.25  miles  of  known  occupied  murrelet 
stands  during  the  breeding  season. 

The  EA  considers  the  environmental 
consequences  of  5  alternatives, 
including  the  Proposed  Action  and  No 
Action  alternatives.  The  Proposed 
Action  is  the  issuance  of  a  permit  under 
section  10(a)  of  the  Act  that  would 
authorize  incidental  take  of  owls  for  60 
years  and  murrelets  for  6  years  on  the 
Forest,  in  accordance  with  the  HCP.  The 
Conservation  Biology  alternative  would 
set  aside  81  percent  of  the  Forest  in 
reserves,  and  would  have  the  lowest 
level  of  take,  other  than  the  No  Action 
alternative-:  The  Intermediate  Rotation 
alternative  would  set  aside  13  percent  of 
the  Forest,  would  not  include  many  of 
the  mitigation  and  minimization 
measures  inherent  in  the  proposed 
action,  and  would  produce  the  highest 
level  of  take.  The  Modified  Interim  Plan 
altemative  would  set  aside  67  percent  of 
the  Forest,  and  would  produce  an 
intermediate  level  of  take.  Under  the  No 
Action  altemative.  the  Applicant  would 
avoid  incidental  take  of  owls  and 


murrelets  and  the  permit  would  not  be 
issued. 

Dated:  June  19, 1995. 
John  H.  Doebel. 

Deputy  Regional  Director.  Region  1.  Portland. 
Oregon. 

(Notice:  Availability  of  an  Environmental 
Assessment  and  Receipt  of  an  Application  for 
a  Permit  Under  Section  10(a)(1)(B)  of  the 
Endangered  Species  Act.) 
(FR  Doc.  95-15409  Filed  6-22-95;  8:45  am) 
BILUNQ  CODE  «31»-S5-P 


Bureau  of  Reclamation 

Interim  Concessions  Management 
Policy  Statement  and  Corresponding 
Concessions  Management  Guidelines 

AGENCY:  Bureau  of  Reclamation, 

Interior. 

ACTION:  Notice. 

SUMMARY:  The  Bureau  of  Reclamation  is 
extending  the  comment  period 
published  in  60  FR  21827,  May  3,  1995, 
for  the  interim  concessions  management 
policy  statement  and  corresponding 
concessions  management  guidelines. 
The  extension  will  allow  the  public 
more  time  to  prepare  comments 
concerning  the  policy  and  guidelines. 
DATES:  Comments  on  the  policy  and 
guidelines  must  be  postmarked  no  later 
than  September  5, 1995. 
FOR  FURTHER  INFORMATION  CONTACT:  To 
request  a  copy  of  the  policy  and 
guidelines  contact  Bruce  Glenn,  Bureau 
of  Reclamation,  P.O.  Box  25007,  Denver, 
Colorado,  80225,  Telephone:  303-236- 
3289,  extension  314.  Submit  written 
comments  to  Mr.  Glenn  at  the  above 
address. 

Dated:  June  16, 1995. 
Wayne  Deason, 

Assistant  Director,  Program  Analysis  Office. 
IFR  Doc.  95-15387  Filed  6-22-95;  8:45  am) 
BIUING  CODE  431 0-M-P 


National  Biological  Service 

Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

The  proposal  for  the  collection  of 
information  reproduced  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  die 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  An 
expedited  review  has  been  requested  in 
accordance  with  the  Act.  since  allowing 
for  the  normal  review  period  would 
adversely  affect  the  public  interest  for 
the  reasons  given  below.  Approval  has 


been  requested  by  July  1,  1995. 
Comments  and  suggestions  on  the 
proposal  should  be  made  directly  to  the 
bureau  clearance  officer  listed  below 
and  the  Office  of  Management  and 
Budget,  Paperwork  Reduction  Project 
(1089-NB52),  Washington,  IX  20503; 
telephone  202-395-7340. 

Title:  Request  for  Economic  Valuation 
of  Riverine  Resources. 

OMB  approval  number:  1089-NB52. 

Abstract:  This  study  focuses  on  entire 
river  basin  and  ecosystem  valuation 
methodology  development.  The  overall 
goal  is  development  of  transferable 
models  and  methods  for  assessing  the 
value  of  habitats,  using  the  Tallaposa 
River  in  Alabama  and  Georgia  as  a  study 
site.  Methods  to  collect  and  analyze  this 
data  is  needed  to  be  able  to  predict  the 
probable  social  and  economic 
consequences  of  riverine  and  ecosystem 
management  actions. 

Results  can  assist  decision-makers  in 
effectively  managing  a  river  system's 
multiple  uses.  Telephone,  mail  and  on- 
site  interviews  with  Tallapoosa  River 
users  and  non-users  from  a  20  county 
area  will  be  the  focus  audience  of  this 
research. 

Beason  for  expedited  review:  To  allow 
timely  continuation  of  project  activities 
and  to  reduce  difficulty  in  responding  to 
question  on  use  of  the  riverine  resource 
during  primary  season  use.  Approval  by 
expedited  date  would  allow  surveying 
to  begin  during  or  shortly  after  peak 
summer  season. 

Frequency:  Once. 

Description  of  respondents:  Users  and 
non-users  of  the  Tallapossa  River 
system. 

Estimated  completion  time:  14.25 
minutes  per  survey  (weighted  average  of 
telephone  and  maii/on-site  survey 
instruments). 

Annual  responses:  4,350. 

Annual  burden  hours:  1,509. 

Bureau  clearance  officer:  Don 
Minnich  202-482-4838.  MS  3070  MIB, 
1849  C  Street  NW.,  Washington,  DC 
20240. 

Dated:  June  16, 1995. 
H.  Ronald  Pulliam. 
Director,  Nationat  Biological  Service. 
IFR  Doc.  95-15282  Filed  6-22-95;  8:45  amj 
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INTERNATIONAL  TRADE 
COMMISSION 

Pnvestigation  No.  337-TA-374] 

Notice 

In  the  Matter  of  certain  electricel 
connectors  and  products  containing  same. 
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Notice  is  hereby  given  that  the 
prehearing  conference  in  this  matter 
will  commence  at  9'.00  a.m.  on  June  27. 
1995.  in  Courtroom  C  (Room  217).  U.S. 
International  Trade  Commission 
Building.  500  E  St.  SW.,  Washington. 
DC.  and  the  hearing  will  commence 
immediately  thereafter. 

The  Secretary  shall  publish  this 
notice  in  the  Federal  Register. 

Issued:  June  20,  1995. 
Paul ).  Luckem, 
Administrative  Law  fudge.    ■ 
|FR  Doc.  95-15426  Filed  6-22-95;  8:45  am] 

BILUNG  COOC  70M-«2-P 


pnvestigatlons  Nos.  731-TA-711  and  716- 
717  (Final)] 

OCTG  From  Argentina,  Mexico,  and 
Spain 

AGENCY:  International  Trade 

Commission. 

ACTION:  Institution  and  scheduling  of 

final  antidumping  investigations. 

summary:  The  Commission  hereby  gives 
notice  of  the  institution  of  antidumping 
investigations  Nos.  731-TA-711  and 
716-717  (Final)  under  section  735(b)  of 
the  Tariff  Act  of  1930  (19  U.S.C. 
§  673d(b))  (the  Act)  to  determine 
whether  an  industry  in  the  United 
States  is  materially  injured,  or  is 
threatened  with  material  injury,  or  the 
establishment  of  an  industry  in  the 
United  States  is  materially  retarded,  by 
reason  of  imports  from  Argentina. 
Mexico,  and  Spain  of  oil  country 
tubular  goods  (OCTG).'  provided  for  in 
subheadings  7304.20.  7305.20.  and 
7306.20  of  the  Harmonized  Tariff 
Schedule  of  the  United  States. 

For  further  information  concerning 
the  conduct  of  these  investigations, 
hearing  procedures,  and  rules  of  general 
application,  consult  the  Commission's 
Rules  of  Practice  and  Procedure,  part 
207.  subparts  A  and  C  (19  CFR  part 
207). 

EFFECTIVE  DATE:  June  20.  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Douglas  Corkran  (202-205-3177).  Office 
of  Investigations,  U.S.  International 
Trade  Commission.  500  E  Street  SW.. 
Washington.  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 


I  For  the  purposes  of  these  investigations.  OCTG 
are  hollow  steel  products  of  cirtnilar  cross-section. 
These  products  include  oil  well  casing,  tubing,  and 
drill  pipe,  of  iron  (other  than  cast  iron)  or  steel 
(both  carbon  and  alloy),  whether  or  not  conforming 
to  American  Petroleum  Institute  ("API")  or  r.on-API 
specifications,  whether  finished  or  unfinished 
(including  green  tubes).  These  investigations  do  not 
cover  casing,  tubing,  or  drill  pipe  containing  10.5 
percent  or  more  of  chromium. 


the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 

Information  can  also  be  obtained  by 
calling  the  Office  of  Investigations' 
remote  bulletin  board  system  for 
personal  computers  at  202-205-1895 
(N,8.1). 
SUPPLEMENTARY  INFORMATION: 

Background.— The  subject 
investigations  are  being  instituted  as  a 
result  of  affirmative  final  determinations 
by  the  Department  of  Commerce  that 
imports  of  OCTG  from  Argentina. 
Mexico,  and  Spain  are  being  sold  in  the 
United  States  at  less  than  fair  value 
(LTFV)  within  the  meaning  of  section 
733  of  the  Act  (19  U.S.C.  §  1673b). 
Commerce's  preliminary  determinations 
of  sales  at  LTFV  were  negative  (60  F.R. 
6503.  February  2. 1995.  and  60  F.R. 
13119.  March  10.  1995).  These 
investigations  were  requested  in 
petitions  filed  on  June  30. 1994.  by 
Bellville  Tube  Corp.  (Bellville.  TX); 
IPSCO  Steel.  Inc.  (Camanche.  LA); 
Koppel  Steel  Corp.  (Beaver  Falls.  PA); 
Maverick  Tube  Corp.  (Chesterfield. 
MO);  North  Star  Steel  Ohio 
(Youngstown.  OH);  U.S.  Steel  Group 
(Pittsburgh.  PA);  and  USS/Kobe  Steel 
Co.  (Lorain.  OH).  The  schedule  for  the 
subject  investigations  will  be  identical 
to  that  of  the  Commission's  ongoing 
countervailing  and  antidumping  duty 
investigations  of  the  subject  product  (60 
F.R.  10107,  February  23,  1995). 

Participation  in  the  investigations  and 
public  service  list.— Any  person  having 
already  filed  an  entry  of  appearance  in 
the  ongoing  countervailing  and 
antidumping  duty  investigations  on 
OCTG  is  considered  a  party  in  the 
subject  antidumping  investigations.  Any 
other  persons  wishing  to  participate  in 
the  investigations  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission  not  later  than  two  (2) 
days  after  publication  of  this  notice  in 
the  Federal  Register.  The  time  limits 
established  in  section  201.11(b)  of  the 
Commission's  rules  are  hereby  waived. 

Limited  disclosure  of  business 
proprietary  information  (BPI)  under  an 
administrative  protective  order  (APO) 
and  BPI  service  list.— The  Secretary  will 
make  BPI  gathered  in  these  final 
investigations  available  to  additional 
authorized  applicants  under  the  APO 
issued  in  the  investigations,  provided 
that  the  application  is  made  not  later 
than  two  (2)  days  after  the  publication 
of  this  notice  in  the  Federal  Register. 
The  time  limits  established  in  section 
207.7(a)  of  the  Commission's  rules  are 


hereby  waived.  A  separate  service  list 
will  be  maintained  by  the  Secretary  for 
those  parties  authorized  to  receive  BPI 
under  the  APO. 

Staff  report.— The  prehearing  staff 
report  in  these  investigations  was 
placed  in  the  nonpublic  record  on  June 
14,  1995,  and  a  public  version  was 
issued  on  June  16.  1995.  pursuant  to 
section  207.21  of  the  Commission's 

rules. 
Hearing.— The  Commission  will  hold 

a  hearing  in  connection  with  these 
investigations  beginning  at  9:30  a.m.  on 
June  27. 1995.  at  the  U.S.  International 
Trade  Commission  Building.  All  parties 
and  nonparties  desiring  to  appear  at  the 
hearing  and  make  oral  presentations 
should  attend  a  prehearing  conference 
to  be  held  at  9:30  a.m.  on  June  22, 1995. 
at  the  U.S.  International  Trade 
Commission  Building.  Oral  testimony 
and  written  materials  to  be  submitted  at 
the  public  hearing  are  governed  by 
sections  201.6(b)(2),  201.13(f).  and 
207.23(b)  of  the  Commission's  rules. 
Requests  for  a  separate  hearing  in 
these  investigations  for  the  limited 
purpose  of  supplementing  the  June  27, 
1995.  hearing  record  with  testimony  and 
evidence  solely  related  to  these 
antidumping  duty  investigations  should 
be  filed  in  writing  with  the  Commission 
not  later  than  June  30,  1995.  If  such  a 
hearing  is  requested,  parties  will  be 
contacted  regarding  the  dates  for  the 
hearing  and  for  the  filing  of  briefs. 

Written  submissions. — Each  party  is 
encouraged  to  submit  a  prehearing  brief 
to  the  Commission.  Prehearing  briefs 
must  conform  with  the  provisions  of 
section  207.22  of  the  Commission's 
rules;  the  deadline  for  filing  is  June  21, 
1995.  Parties  may  also  file  written 
testimony  in  coimection  with  their 
presentation  at  the  hearing,  as  provided 
in  section  207.23(b)  of  the  Commission's 
rules,  and  posthearing  briefs,  which 
must  conform  with  the  provisions  of 
section  207.24  of  the  Commission's 
rules.  The  deadline  for  filing 
posthearing  briefs  is  July  6.  1995; 
witness  testimony  must  be  filed  no  later 
than  three  (3)  days  before  the  hearing. 
In  addition,  any  person  who  has  not 
entered  an  appearance  as  a  party  to  the 
investigations  may  submit  a  written 
statement  of  information  pertinent  to 
the  subject  of  the  investigations  on  or 
before  July  6. 1995.  All  written 
submissions  must  conform  with  the 
provisions  of  section  201.8  of  the 
Commission's  rules;  any  submissions 
that  contain  BPI  must  also  conform  with 
the  requirements  of  sections  §  201.6. 
207.3.  and  207.7  of  the  Commission's 

rules. 

In  accordance  with  sections 
§  201.16(c)  and  207.3  of  the  rules,  each 


document  filed  by  a  party  to  the 
investigations  must  be  served  on  all 
other  parties  to  the  investigations  (as 
identified  by  either  the  public  or  BPI 
service  list),  and  a  certificate  of  service 
must  be  timely  filed.  The  Secretary  will 
not  accept  a  document  for  filing  without 
a  certificate  of  service. 

Authority:  These  investigations  are  being 
conducted  under  authority  of  the  Tariff  Act 
of  1930.  title  VII.  This  notice  is  published 
pursuant  to  section  207.20  of  the 
Commission's  rules. 

By  order  of  the  Commission. 

Issued:  June  20. 1995 
Donna  R.  Koehnke, 
Secretary. 
IFR  Doc.  95-15547  Filed  6-22-95;  8:45  am] 
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Pnvestlgation  No.  731-TA-710  (Final)] 

Certain  Seamless  Cartx)n  and  Alloy 
Standard,  Line,  and  Pressure  Steel 
Pipe  From  Italy 

AGENCY:  United  States  International 
Trade  Commission. 
ACTION:  Institution  and  scheduling  of 
final  antidumping  investigation. 

SUMMARY:  The  Commission  hereby  gives 
notice  of  the  institution  of  final 
antidumping  investigation  No.  731-TA- 
710  (Final)  under  section  735(b)  of  the 
Tariff  Act  of  1930  (19  U.S.C.  1673d(b)) 
(the  Act)  to  determine  whether  an 
industry  in  the  United  States  is 
materially  injured,  or  is  threatened  with 
material  injury,  or  the  establishment  of 
an  industry  in  the  United  States  is 
materially  retarded,  by  reason  of 
imports  of  certain  seamless  carbon  and 
alloy  standard,  line,  and  pressure  steel 
pipe  '  from  Italy.  Such  imports  are 
provided  for  in  subheadings  7304.10.10, 
7304.10.50,  7304.31.60.  7304.39.00. 
7304.51.50.  7304.59.60,  and  7304.59.80 
of  the  Harmonized  Tariff  Schedule  of 
the  United  States.  The  Commission  will 
make  its  final  injury  determination 
within  75  days  after  receipt  of 
Commerce's  notification  of  its  final 
determination  (19  U.S.C.  1673d(b)). 

For  further  information  concerning 
the  conduct  of  this  investigation  and 
rules  of  general  application,  consult  the 
Commission's  rules  of  practice  and 


'  The  imports  subject  to  investigation  are 
seamless  carbon  and  alloy  (other  than  stainless) 
steel  pipes,  of  circular  cross-section,  not  more  than 
114.3mm  (4.5  inches)  in  outside  diameter, 
regardless  of  wall  thickness,  manufacturing  process 
(hot-finished  or  cold-drawn),  end  finish  (plain  end. 
bevelled  end.  upset  end.  threaded,  or  threaded  and 
coupled),  or  surface  finish.  The  subject  imports  are 
further  defined  in  the  U.S.  Department  of 
Commerce's  notice  of  final  determination  of  sales 

less  than  fair  value  (60  PR  31981.  June  19. 1995). 


procedure,  part  207,  subparts  A  and  C 
(19  CFR  part  207). 

EFFECTIVE  DATE:  June  14,  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Diane  J.  Mazur  (202-205-3184),  Office 
of  Investigations.  U.S.  International 
Trade  Commission,  500  E  Street  SW., 
Washington.  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
Information  can  also  be  obtained  by 
calling  the  Office  of  hivestigations' 
remote  bulletin  board  system  for 
personal  computers  at  202-205-1895 
(N.8.1). 

SUPPLEMENTARY  INFORMATION: 


Background 

The  subject  antidumping 
investigation  is  being  instituted  as  a 
result  of  the  affirmative  final 
determination  by  the  Department  of 
Commerce  (60  FR  31981.  June  19.  1995) 
that  imports  of  certain  seamless  carbon 
and  alloy  standard,  line,  and  pressure 
steel  pipe  from  Italy  are  being  sold  in 
the  United  States  at  less  than  fair  value 
(LTFV)  within  the  meaning  of  section 
733  of  the  Act  (19  U.S.C.  1673b). 
Commerce's  preliminary  determination 
of  sales  at  LTFV  was  negative  (60  FR 
5358.  January  27. 1995).  This 
investigation  was  requested  in  a  petition 
filed  on  June  23. 1994.  on  behalf  of  the 
Gulf  States  Tube  Division  of  Quanex 
Corp.,  Rosenberg.  TX.  The  schedule  for 
the  subject  investigation  will  be 
identical  to  that  of  the  Commission's 
ongoing  countervailing  and 
antidumping  duty  investigations  of  the 
subject  product  (60  FR  lllia  March  1. 
1995). 

Participation  in  the  Investigation  and 
Public  Service  List 

Any  person  having  already  filed  an 
entry  of  appearance  in  the  related 
countervailing  duty  investigation  is 
considered  a  party  in  this  antidumping 
investigation.  Any  other  persons 
wishing  to  participate  in  the 
investigation  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
§201.11  of  the  Commission's  rules,  not 
later  than  twenty-one  (21)  days  after 
publication  of  this  notice  in  the  Federal 
Register.  The  Secretary  will  prepare  a 
public  service  list  containing  the  names 
and  addresses  of  all  persons,  or  theii 
representatives,  who  are  parties  to  the 


investigations  upon  the  expiration  of  the 
period  for  filing  entries  of  appearance. 

Limited  Disclosure  of  Business 
Proprietary  Information  (BPI)  Under  an 
Administrative  Protective  Order  (APO) 
and  BPI  Service  List. 

Pursuant  to  §207. 7(a)  of  the 
Commission's  rules,  the  Secretary  will 
make  BPI  gathered  in  this  final 
investigation  available  to  authorized 
applicants  under  the  APO  issued  in  the 
investigation,  provided  that  the 
application  is  made  not  later  than 
twenty-one  (21)  days  after  the 
publication  of  this  notice  in  the  Federal 
Register.  A  separate  service  list  will  be 
maintained  by  the  Secretary  for  those 
parties  authorized  to  receive  BPI  under 
the  APO. 

Staff  Report. 

A  prehearing  staff  report  applicable  to 
this  investigation  was  placed  in  the 
nonpublic  record  on  June  7.  1995.  and 
a  public  version  was  issued  on  June  8, 
1995,  pursuant  to  §  207.21  of  the 
Commission's  rules. 

Hearing 

The  Commission  will  hold  a  hearing 
in  connection  with  the  ongoing 
countervailing  and  antidumping  duty 
investigations  (Invs.  Nos.  701-TA-362 
and  731-TA-707-709  (Final))  of  the 
subject  product,  beginning  at  9:30  a.m. 
on  June  20, 1995.  at  the  U.S. 
International  Trade  Commission 
Building.  At  that  hearing,  the 
Commission  will  hear  testimony  and 
receive  evidence  regarding  the 
antidumping  investigation  instituted 
herein.  Oral  testimony  and  written 
materials  to  be  submitted  at  the  public 
hearing  are  governed  by  §  201.66)(2), 
201.13(f).  and  207.23(b)  of  the 
Commission's  rules. 

Requests  for  a  separate  hearing  in  this 
investigation  for  the  limited  purpose  of 
supplementing  the  June  20.  1995. 
hearing  record  with  testimony  and 
evidence  solely  related  to  the 
antidumping  duty  investigation,  should 
be  filed  in  writing  with  the  Commission 
not  later  than  June  27. 1995.  If  such  a 
hearing  is  requested,  parties  will  be 
contacted  regarding  dates  for  the 
hearing  and  for  the  filing  of  briefs. 

Written  Submissions 

Parties  may  file  written  testimony  in 
connection  with  their  presentation  at 
the  hearing,  as  provided  in  §  207.23(b) 
of  the  Commission's  rules,  and 
posthearing  briefs,  which  must  conform 
with  the  provisions  of  §  207.24  of  the 
Commission's  rules.  The  deadline  for 
filing  posthearing  briefs  is  June  28. 
1995;  witness  testimony  must  be  filed 
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no  later  than  three  (3)  days  before  the 
hearing.  In  addition,  any  person  who 
has  not  entered  an  appearance  as  a  party 
to  the  investigations  may  submit  a 
written  statement  of  information 
pertinent  to  the  subject  of  the 
investigations  on  or  before  June  28. 
1995.  All  written  submissions  must 
conform  with  the  provisions  of  §  201.8 
of  the  Commission's  rules;  any 
submissions  that  contain  BPI  must  also 
conform  with  the  requirements  of 
§§201.6.  207.3  and  207.7  of  the 
Commission's  rules. 

In  accordance  with  §§  201.16(c)  and 
207.3  of  the  rules,  each  document  filed 
by  a  party  to  the  investigations  must  be 
served  on  all  other  parties  to  the 
investigations  (as  identified  by  either 
the  public  or  BPI  service  list),  and  a 
certificate  of  service  must  be  timely 
filed.  The  Secretary  will  not  accept  a 
document  for  fifing  without  a  certificate 
of  service. 

Authority:  This  investigation  is  being 
conducted  under  authority  of  the  Tariff  Act 
of  1930.  title  VII.  This  notice  is  published 
pursuant  to  §  207.20  of  the  Commission's 
rules. 

Issued:  June  19. 1995. 
By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 
[FR  Doc.  95-15425  Filed  6-22-95;  8:45  am) 

HLUNG  CODC  7020-02-P 


INTERSTATE  COMMERCE 
COMMiSSION 

[Docket  No.  AB-33  (Sub-No.  89X)] 

Union  Pacific  Railroad  Company- 
Abandonment  Exemption— In 
McPherson  County,  KS  (McPherson 
Branch) 


Union  Pacific  Raihoad  Company  (UP) 
has  filed  a  notice  of  exemption  under  49 
CFR  1152  Subpart  F— Exempt 
Abandonments  to  abandon  its  12.6-mile 
line  of  railroad  between  milepost  518.0 
near  McPherson  and  milepost  530.6 
near  Lindsborg.  in  McPherson  County. 

KS. 

UP  has  certified  that:  (1)  no  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  the  fine  is  not  used  to 
move  overhead  traffic;  (3)  no  formal 
complaint  filed  by  a  user  of  rail  service 
on  the  line  (or  by  a  state  or  local 
government  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Commission  or  with  any  U.S.  District 
Court  or  has  been  decided  in  favor  of 
the  complainant  within  the  2-year 
period;  and  (4)  the  requirements  at  49 
CFR  1105.7  (service  of  environmental 


report  on  agencies).  49  CFR  1105.8 
(service  of  historic  report  on  State 
Historic  Preservation  Officer).  49  CFR 

1105.11  (transmittal  letter).  49  CFR 

1105.12  (newspaper  publication),  and 
49  CFR  1152.50(d)(1)  (service  of  verified 
notice  on  governmental  agencies)  have 
been  met. 

As  a  condition  to  use  of  this 
exemption,  any  employee  adversely 
affected  by  the  abandonment  shall  be 
protected  under  Oregon  Short  Line  R. 
Co. — Abandonment — Goshen,  360  I.C.C. 
91  (1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  imder  49  U.S.C.  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  (OF A)  has  been  received,  this 
exemption  will  be  effective  on  July  23. 
1995.  unless  stayed  pending 
reconsideration.  Petitions  to  stay  that  do 
not  involve  environmental  issues.' 
formal  expressions  of  intent  to  file  an 
OFA  under  49  CFR  1152.27(c)(2).2  and 
trail  use/rail  banking  requests  under  49 
CFR  1152.29  3  must  be  filed  by  July  3, 
1995.  Petitions  to  reopen  or  requests  for 
public  use  conditions  under  49  CFR 
1152.28  must  be  filed  by  July  13, 1995. 
with:  Office  of  the  Secretary,  Case 
Control  Branch.  Interstate  Commerce 
Commission,  Washington,  DC  20423. 

A  copy  of  any  pleading  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  Joseph  D. 
Anthofer,  1416  Dodge  St.,  Room  830, 
Omaha,  NE  68179. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  the 
exemption  is  void  ab  initio. 

Applicant  has  filed  an  envirorunental 
report  which  addresses  the 
abandonment's  effects,  if  any,  on  the 
environment  and  historic  resources.  The 
Section  of  Environmental  Analysis 
(SEA)  will  issue  an  environmental 
assessment  (EA)  by  June  28.  1995. 
Interested  persons  may  obtain  a  copy  of 
the  EA  by  writing  to  SEA  (Room  3219. 
Interstate  Commerce  Commission, 
Washington.  DC  20423)  or  by  calfing 


Elaine  Kaiser,  Chief  of  SEA,  at  (202) 
927-6248.  Comments  on  environmental 
and  historic  preservation  matters  must 
be  filed  within  15  days  after  the  EA 
becomes  available  to  the  public. 

Environmental,  historic  preservation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Decided:  June  14, 1995. 

By  the  Commission.  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
[FR  Doc.  95-15452  Filed  6-22-95;  8:45  am) 

BILLING  CODE  7035-01 -P 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Importer  of  Controlled  Substances; 
Notice  of  Registration 

By  Notice  dated  March  13. 1995,  and 
pubhshed  in  the  Federal  Register  on 
March  17, 1995,  (60  FR  14449),  North 
Pacific  Trading  Company,  1505  SE 
Gideon  Street,  Portland,  Oregon  97202, 
made  application  to  the  Drug 
Enforcement  Administration  to  be 
registered  as  an  importer  of  Marihuana 
(7360).  a  basic  class  of  controlled 
substance  listed  in  Schedule  I. 

No  comments  or  objections  have  been 
received.  Therefore,  pursuant  to  Section 
1008(a)  of  the  Controlled  Substances 
Import  and  Export  Act  and  in 
accordance  with  Title  21,  Code  of 
Federal  Regulations,  Section  1311.42. 
the  above  firm  is  granted  registration  as 
an  importer  of  the  basic  class  of 
controlled  substance  listed  above. 

Dated:  June  15, 1995. 
Gene  R.  Haislip, 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Control,  Drug  Enforcement 

Administration. 

(FR  Doc.  95-15385  Filed  6-22-95;  8:45  am] 

BILUNG  CODE  441O-0»-*l 


'  A  stay  will  be  issued  routinely  by  the 
Commission  in  those  proceedings  where  an 
informed  decision  on  environmental  issues 
(whether  raised  by  a  party  or  by  the  Commission's 
Section  of  Environmental  Analysis  in  its 
independent  investigation)  cannot  be  made  prior  to 
the  effective  date  of  the  notice  of  exemption.  See 
Exemption  of  Out-of-Service  Rail  Lines.  5  I.C.C.2d 
377  (1989).  Any  entity  seeking  a  stay  on 
environmental  concerns  is  encouraged  to  file  its 
request  as  soon  as  possible  in  order  to  permit  the 
Conunission  to  review  and  act  on  the  request  before 
the  effective  date  of  this  exemption. 

2  See  Exempt,  of  Rail  Abandonment— Offers  of 
Finan.  Assist..  4  l.C.C.2d  164  (1987). 

'The  Commission  will  accept  a  late-filed  trail  use 
request  as  long  as  it  retains  jurisdiction  to  do  so. 


Manufacturer  of  Controlled 
Substances;  Registration 

By  Notice  dated  April  7,  1995,  and 
pubUshed  in  the  Federal  Register  on 
April  20.  1995,  (60  FR  19779),  Stepan 
Company,  Natural  Products  Department, 
100  W.  Hunter  Avenue,  Maywood.  New 
Jersey  07607,  made  application  to  the 
Drug  Enforcement  Administration 
(DEA)  to  be  registered  as  a  bulk 
manufacturer  of  the  basic  classes  of 
controlled  substances  listed  below: 


Drug 

Schedule 

Cocaine  (9041)  

II 

Benzoylecgonine  (9180) 

II 

No  comments  or  objections  have  been 
received.  Therefore,  pursuant  to  section 
303  of  the  Comprehensive  Drug  Abuse 
Prevention  and  Control  Act  of  1970  and 
Title  21,  Code  of  Federal  Regulations, 
§  1301.54(e),  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  hereby  orders  that  the 
application  submitted  by  the  above  firm 
for  registration  as  a  bulk  manufacturer 
of  the  basic  classes  of  controlled 
substances  listed  above  is  granted. 

Dated:  June  15, 1995. 
Gene  R.  Haislip. 

Deputy  Assistant  Administrator.  Office  of 
Diversion  Control.  Drug  Enforcement 
Administration. 

|FR  Doc.  95-15351  Filed  6-22-95;  8:45  am] 

BILUNO  COOC  4410-OS-M 


Federal  Bureau  of  Prisons 

Intent  to  Prepare  a  Draft  Environmental 
Impact  Statement  (DEIS)  for  tfie 
Construction  of  a  Detention  Center  in 
Oahu  Island,  Hawaii 

AGENCY:  Federal  Bureau  of  Prisons. 
Justice. 

ACTION:  Notice  of  intent  to  prepare  a 
draft  environmental  impact  statement 
(DEIS). 

SUMMARY 

Proposed  Action 

The  United  States  Department  of 
Justice.  Federal  Bureau  of  Prisons  has 
determined  that  a  Detention  Center  is 
needed  to  provide  Federal  detention 
capacity  in  Oahu  Island,  Hawaii. 

The  four  sites  under  consideration 
include  the  following: 

Site  A — An  approximately  four  (4) 
acre  tract  located  along  Lagoon  Drive 
and  in  close  proximity  to  ^e  Honolulu 
International  Airport.  The  land  is  state 
controlled  and  is  separated  horn  Site  B 
by  lolana  Place.  The  land  is  currently 
being  used  as  an  airport  employee 
parking  lot. 

Site  B— An  Approximately  five  (5) 
acre  tract  along  Lagoon  Drive  and  in 
close  proximity  to  the  Honolulu 
International  Airport.  The  land  is  state 
controlled,  and  is  separated  from  Site  A 
by  lolana  Place.  The  land  is  currently 
being  used  as  an  airport  employee 
parking  lot. 

Site  C— An  approximately  three  (3) 
acre  tract  on  the  Makai  side  of  Ualena 
Street,  and  bounded  by  Lagoon  Drive 
and  Ohohia  Street  (closer  to  Ohohia). 
The  land  is  state  controlled,  and  is  also 


near  the  Honolulu  International  Airport. 
The  land  is  vacant  and  currently  being 
used  for  the  temporary  storage  of  new 
automobiles. 

Site  D — An  approximately  four  (4) 
acre  tract  at  Fort  Armstrong  behind  the 
INS  Building  on  Ala  Moana.  The  land 
is  state  (2V2  acres)  and  Federally  {V/2 
acres)  controlled,  and  is  currently  being 
used  for  government  employee  parking. 

The  Federal  Bureau  of  Prisons 
proposes  to  construct  a  500  bed 
detention  facifity  for  individuals  who 
-are  awaiting  trial,  sentencing,  or  having 
other  business  before  the  United  States 
District  Court.  As  such,  the  facility  is 
considered  an  extension  of  the  Federal 
judiciary  and  law  enforcement  activity. 

The  sites  under  consideration  are  of 
sufficient  size  to  provide  space  for 
detainee  housing,  programs,  services 
and  support  areas,  as  well  as 
administration,  staff  training  and 
parking. 

The  Process 

In  the  process  of  evaluating  the  four 
sites,  several  aspects  will  receive 
detailed  examination  including: 
utilities,  traffic  patterns,  noise  levels, 
visual  intrusion,  threatened  and 
endangered  species,  cultural  resources 
and  socio-economic  impacts. 

Alternatives 

In  developing  the  DEIS,  the  options  of 
no  action  and  alternative  sites  for  the 
proposed  facility  will  be  fully  and 
thoroughly  examined. 


Scoping  Process 

During  the  preparation  of  the  DEIS, 
there  will  be  numerous  opportunities 
for  public  involvement.  A  public 
Scoping  Meeting  will  be  held  at  a  time 
and  location  convenient  to  the  citizens 
of  Oahu.  The  meeting  will  be  well- 
publicized  and  will  he  held  at  a  time 
which  will  make  it  possible  for  the 
public  and  interested  agencies  or 
organizations  to  attend.  In  addition,  a 
number  of  informal  meetings  will  be 
conducted  by  representatives  of  the 
Bureau  of  Prisons  with  interested 
citizens,  officials  and  community 
leaders. 

DEIS  Preparation 

Public  notice  will  be  given  concerning 
the  availability  of  the  DEIS  for  public 
review  and  comment. 

Address 

Questions  concerning  the  proposed 
action  and  the  DEIS  can  be  answered  by: 
David  J.  Dorworth,  Acting  Chief,  Site 
Selection  and  Environmental  Review 
Branch,  Federal  Bureau  of  Prisons,  320 


First  Street.  NW.,  Washington,  DC 
20534,  (202)  514-8697. 

Dated:  June  2.  1995. 
David  J.  Dorworth. 

Acting  Chief  Site  Selection  and 

Environmental  Review. 

(FR  Doc.  95-14935  Filed  6-22-95;  8:45  amj 
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DEPARTMENT  OF  LABOR 
Office  of  the  Secretary 

Agency  Recordkeeping/Reporting 
Requirements  Under  Review  by  the 
Office  of  Management  and  Budget 
(0MB) 

June  20.  1995. 

The  Department  of  Labor  has 
submitted  the  following  public 
information  collection  requests  (ICRs)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35)  of  1980.  as  amended  (Pub. 
L.  96-511).  Copies  may  be  obtained  by 
calling  the  Department  of  Labor  Acting 
Departmental  Clearance  Officer,  Theresa 
M.  OT^alley  ([202]  219-5095). 
Comments  and  questions  about  the  ICRs 
listed  below  should  be  directed  to  Ms. 
O'Malley,  Office  of  Information 
Resources  Management  Poficy,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue  NW.,  Room  N-1301, 
Washington,  DC  20210.  Comments 
should  also  be  sent  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  (BLS/DM/ 
ESA/ETA/OAW/MSHA/QSHA/PWBA/ 
VETS),  Office  of  Management  and 
Budget,  Room  10325,  Washington,  DC 
20503  (1202)  395-7316). 

Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TTY/TDD)  may  call  [202]  21^-4720 
between  1  p.m.  and  4  p.m.  Eastern  time. 
Monday  through  Friday. 

Type  of  Review:  Revision. 

Agency:  Employment  and  Training 
Administration. 

Title:  Adjudication  Determinations 
Activity  Report. 

OA<B  Number.  1205-0150. 

Agency  Number:  ETA  207. 

Frequency:  Quarterly. 

Affected  Public:  State.  Local  or  Tribal 
Government. 
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Esti- 

mated 

Re- 

time per 

Type  of  reporting 

spond- 

re- 

ents 

spond- 
ent min- 
utes 

Raaular  ReooTts     

53 

244 

ExterxJed  Benefits 

3 

240 

Title:  Unemployment  Insurance 
Performance  Measurement  Review 
System  (PMR). 

OMB  Number:  1205-Onew. 

Frequency:  Monthly;  Quarterly. 

Affected  Public:  State.  Local  or  Tribal 
Government. 


Total  Burden  Hours:  910. 
Description:  The  data  collected  on  the 
Employment  and  Training  (ETA)  207 
are  used  to  monitor  the  impact  of  the 
disqualification  provisions,  to 
measure  workload,  and  to  appraise 
adequacy  and  effectiveness  of  State 
and  Federal  nonmonetary 
determination  procedures. 
Type  of  Review:  Extension. 
Agency:  Employment  and  Training 

Administration. 
Title:  Attestation  by  Facilities 
Temporarily  Employing 
Nonimmigrant  Aliens  as  Registered 
Nurses. 
OMB  Number:  1205-0305. 
Agency  Number:  ETA  9029. 
Frequency:  On  occasion. 
Affected  Public:  Individuals  or 
households;  Business  or  other  for- 
profit;  Not-for-profit  institutions; 
Federal  Government;  State,  Local  or 
Tribal  Government. 
Number  of  Respondents:  1.403. 
Estimated  Time  Per  Respondent:  3 

hours  19  minutes. 
Total  Burden  Hours:  13,343. 
rtescr/pfJon.The  information  provided 
on  this  form  by  health  care  facilities 
will  permit  the  Department  of  Labor 
to  meet  Federal  responsibilities  for 
program  administration,  management, 
and  oversight. 
Type  of  Review:  New 
Agency:  Employment  and  Training 

Administration. 
Title:  Unemployment  Insurance 
Survival  Rate  Analysis  and  Benefit 
Models. 
OMB  Number:  1205-Onew. 
Frequency:  One-time. 
Affected  Public:  Federal  Government; 
State,  Local  or  Tribal  Government. 
Number  of  Respondents:  15 
Estimated  Time  Per  Respondent:  40 

hours. 
Total  Burden  Hours:  600. 
Description:  This  project  is  designed  to 
conduct  a  comprehensive  analysis  of 
the  nature  of  the  Unemployment 
Insurance  benefit  payment  process 
and  to  use  those  findings  in 
developing  an  integrated  benefit 
payment  and  workload  projection 
model. 
Type  of  Review:  New. 
Agency:  Employment  and  Training 
Administration. 


Type  ot  reporting 

Re- 
spond- 
ents 

Average 
time  per 

re- 
spond- 
ent 
hours 

Monttilv  Universe 

53 
53 

53 

8 

Quarterly  Universe 

SESA  Workload  for 
Sample  Measures  

1.5 
4.5 

Total  Burden  Hours:  38,486. 
Description:  The  Unemployment 
Insurance  Service  and  State 
Employment  Security  Agencies 
(SESAs)  will  utilize  the  UI  FMRS  to 
assess  quality  and  timeliness  of  UI 
benefit  operations.  The  results  will 
help  to  determine  operating  areas  that 
need  corrective  action  plans  to  meet 
achievement  standards  in  States' 
Annual  Program  and  Budget  Plan 
(PBP). 
Type  of  Review:  New. 
Agency:  Occupational  Safety  and  Health 

Administration. 
Title:  Hazardous  Waste  Operations  and 
Emergency  Response  (29  CFR 
1910.120). 
OMB  Number:  1218-Onew. 
Frequency:  One-time. 
Affected  Public:  Business  or  other  for- 
profit;  Federal  Government;  State, 
Local  or  Tribal  Government. 
Number  of  Respondents:  650  clean-up 
site  respondents,  3.940  disposal  site 
respondents.  30.528  emergency 
response  respondents,  35,118  total 
respondents. 
Estimated  Time  Per  Respondent: 
1,545.49  for  clean-up  sites,  48.00  for 
disposal  sites.  499.33  for  emergency 
responders. 
Total  Burden  Hours:  18.289,070. 
Description:  29  CFR  1910.120  regulates 
the  safety  and  health  of  employees 
engaged  in  hazardous  waste  site 
operations  and  emergency  response  to 
the  release  of  hazardous  substances 
from  their  containers.  It  was 
mandated  by  Congress  under  section 
126  of  the  Superfund  Amendments 
and  Reauthorization  Act  of  1986. 
Worker  populations  covered  by  the 
rule  include  workers  at  Superfund 
clean-sites  and  similar  operations, 
workers  at  the  Environmental 
Protection  Agency  permitted  disposal 
sites,  and  emergency  response 
workers  at  those  sites,  fire  fighters, 
emergency  medical  service  personnel, 


policy,  and  others  involved  in  . 
hazardous  substance  emergency 
response. 
Type  of  Review:  New. 
Agency:  Occupational  Safety  and  Health 

Administration. 
Title:  Personal  Protective  Equipment; 
Hazard  Assessment  Certification  and 
Training  Certification. 
OMB  Number:  1218-Onew. 
Frequency:  One-time. 
Affected  Public:  Business  or  other  for- 
profit;  Federal  Government. 
Number  of  Respondents:  103,000. 
Estimated  Time  Per  Respondent:  10 

minutes. 
Total  Burden  Hours:  17,510. 
Description;  Section  1910.132(d) 
requires  employers  to  perform  a 
hazard  assessment  of  the  workplace  to 
determine  if  personal  protective 
equipment  (PPE)  is  necessary.  Section 
1910.132(f}  requires  employers  to 
train  employees  in  the  use  of  PPE. 
Each  employer  will  have  to  document 
that  a  hazard  assessment  and  training 
has  been  performed. 
Type  of  Review:  New. 
Agency:  Occupational  Safety  and  Health 

Administration. 
Title:  Welding.  Cutting  and  Brazing. 
OMB  Number:  1218-Onew. 
Frequency:  One-time. 
Affected  Public:  Business  or  other  for- 
profit;  Federal  Government. 
Number  of  Respondents:  189,113. 
Estimated  Time  Per  Respondent:  2 

hours. 
Total  Burden  Hours:  378,226. 
Description:  Section 

1910.252(a)(2)(xiii)(C)  requires 
employers  to  develop  and  implement 
training  for  new  welders,  cutters  and 
brazers  in  the  safe  use  of  welding, 
cutting  and  brazing  equipment.  There 
is  no  documentation  requirement. 

Type  of  Review:  New. 

Agency:  Occupational  Safety  and  Health 
Administration. 

Title:  Grain  Handling  Facilities. 

OMB  Number:  1218-Onew. 

Frequency:  On  occasion. 

Affected  Public:  Business  or  other  for- 
profit. 

Number  of  Respondents:  810. 

Estimated  Time  Per  Respondent:  2 
hours. 

Total  Burden  Hours:  1,620. 

Description:  These  recordkeeping 
requirements  are  directed  toward 
assuring  the  safety  of  employees  in 
grain  handling  through  the 
development  of  a  housekeeping  plan 
which  addresses  the  planned  actions 
an  employer  expects  to  take  relative  to 
the  control  of  combustible  dust,  and 
an  emergency  action  plan  which 
covers  the  designated  actions 


employers  and  employees  must  take 
during  an  emergency. 

Type  of  Review:  New. 

Agency:  Occupational  Safety  and  Health 
Administration. 

Title:  Storage  and  Handling  of 
Anhydrous  Ammonia  (29  CFR 
1910.111). 

OMB  Number:  1218-Onew. 

Frequency:  On  occasion. 

Affected  Public:  Business  or  other  for- 
profit;  Farms;  State,  Local  or  Tribal 
Government. 

Number  of  Respondents:  5,000. 

Estimatea  Time  Per  Respondent:  5 
minutes. 

Total  Burden  Hours:  2,500. 

Description:  The  collection  of 
information  is  necessary  for  the  safe 
handling  and  storage  of  anhydrous 
ammonia,  a  substance  which  is 
extremely  dangerous  to  humans  (toxic 
and  corrosive).  This  standard  requires 
the  marking  and  physical 
specifications  of  anhydrous  ammonia 
containers. 

Type  of  Review:  Extension. 

Agency:  Occupational  Safety  and  Health 
Administration. 

Title:  Occupational  Exposure  to 
4,4'Methylenedianline  (MDA)  for  the 
General  Industry. 

OMB  Number:  1218-0184. 

Frequency:  On  occasion. 

Affected  Public:  Business  or  other  for- 
profit. 

Number  of  Respondents:  18. 


Description:  The  MDA  Standard  for 
General  Industry  and  its  information 
collection  requirements  is  to  provide 
protection  for  employees  from  the 
adverse  health  effects  associated  with 
occupational  exposure  to  MDA.  The 
Standard  requires  that  employers 
must  establish  and  maintain  training, 
compliance,  exposure  monitoring  and 
medical  surveillance  programs  and 
records,  and  provide  information  to 
employees  and  others  on  these 
records.  The  records  are  used  by 
employees,  physicians,  employers 
and  the  Occupational  Safety  and 
Health  Administration  (OSHA)  to 
determine  the  effectiveness  of  the 
employers'  compliance  efforts.  Also, 
the  standard  requires  that  OSHA  have 
access  to  various  records  to  ensure 
that  employers  are  complying  with 
the  provisions  of  the  MDA  General 
Industry  Standard. 

Type  of  Review:  EXTENSION. 

Agency:  Occupational  Safety  and  Health 
Administration. 

Title:  Occupational  Exposure  to 
4.4'Methylenedianline  (MDA)  for 
Construction. 

OMB  Number:  1218-0183. 

Frequency:  On  occasion. 

Affected  Public:  Business  or  other  for- 
profit. 

Number  of  Respondents:  66. 


ErT>ergerx:y  plan 

Exposure  nrwnrtoring 

1.  Initial -. 

2.  Periodic/abditional ™ 

Employee  notification: 

1.  Initial 

2.  Periodic  

3.  Visual  

Compliance  program: 

1 .  Annual  review  arxj  update 

Respiratory  program 

Fit  testing  

Notify  the  laundry  -.. 

Signs  and  labels  

Information  and  training 

Medical  surveillarKe: 


0 
0 

0 
144 

0 

72 

2 

27 

0 

189 

0 

0 

18 


1.  Initial  exams 

0 

2  Periodic  exams  

378 

3  Additional  exams  

4 

4.  Multiple  physician  review 

4 

5.  Information  provided  physician 

20 

6.  Physicians'  written  opinion  

20 

7.  Medical  renrxjval  decision  

0 

Recordkeeping: 

1.  Objective  data  for  exempted  .. 

0 

2.  Exposure  measurement 

5 

3  Federal  records  access  

1 

4.  Federal  records  transfer  

1 

Total  burden  hours:  885. 

Category 


EmergerKy  plan 

Exposure  nrxxiitoring 

1 .  Penodicyadditiooal 

Employee  notifk»tion: 

1.  Periodic  

3.  Visual  _ 

Compliar>ce  program: 

1.  Annual  review  and  update 

Respiratory  program 

Fit  testing  . 

Notify  the  laundry  — 

Signs  and  labels  ~. 

Information  and  training 

Medical  surveillance: 

1 .  Initial  exams 

2.  Periodk;  exams  

3.  Additiorwil  exams  

Multiple  surveillarKe  exams: 

1.  Multiple  physician  review 

2.  Information  provided  physician 

3.  Physicians'  written  opinion  

4.  Medical  removal  decision  

Recordkeeping: 

1 .  Objective  data  for  exempted  .. 

2.  Exposure  measurement 

3.  Federal  records  access  

4.  Federal  records  transfer  


Average 
time  per 

re- 
sponse 


0 

0 

528 

66 
2 

99 

0 

500 

0 

0 

66 

0 

800 

8 

8 
41 
41 

0 

0 
17 

1 
1 


Total  Burden  Hours:  2,178. 

Description:  The  MDA  Standard  for 
Construction  and  its  information 
collection  requirements  is  to  provide 
protection  for  employees  from  the 
adverse  health  effects  associated  with 
occupational  exposure  to  MDA.  The 


Standard  requires  that  employers 
must  establish  and  maintain  training, 
compliance,  exposure  monitoring  and 
medical  surveillance  programs  and 
records,  and  provide  information  to 
employees  and  others  on  these 
records.  The  records  are  used  by 
employees,  physicians,  employers 
and  the  Occupational  Safety  and 
Health  Administration  (OSHA)  to 
determine  the  effectiveness  of  the 
employers'  compliance  efforts.  Also, 
the  standard  requires  that  OSHA  have 
access  to  various  records  to  ensure 
that  employers  are  complying  with 
the  provisions  of  the  Mt)A 
Construction  Standard. 

Theresa  M.  O'MaUey, 

Acting  Departmental  Qearance  Officer. 

IFR  Doc  95-15457  Filed  6-22-95;  8:45  am] 

BILUNG  CODE  4510-2(-M 


DEPARTMENT  OF  LABOR 
DEPARTMENT  OF  EDUCATION 

The  Advisory  Council  for  Schoot-to- 
Work  Opportunities;  Notice  of 
Establishment 

In  accordance  with  the  Federal 
Advisory  Committee  Act,  the  Secretaries 
of  Labor  and  Education  have  established 
The  Advisory  Council  for  School-to- 
Work  Opportunities. 

The  Advisory  Coimcil  for  School-to- 
Work  Opportunities  shall  provide 
advice  to  the  Departments  of  Labor  and 
Education  on  a  number  of  matters 
pertaining  to  implementation  of  the 
School-to- Work  Opporttmities  Act  of 
1994.  The  Coimcil  shall  be  responsible 
for:  assessing  the  progress  of  School-to- 
Work  Opportunities  systertls 
development  and  program 
implementation  toward  achieving  the 
goals  of  the  School-to- Work 
Opportunities  Initiative;  providing 
feedback  and  making  recommendations 
to  the  Governing  Board  regarding  the 
progress  and  direction  of 
implementation  of  the  School-to-Work 
Opportunities  initiative;  reporting 
periodically  to  the  Governing  Board  on 
emerging  issues,  actions,  and  findings; 
and  providing  input  into  policy  issues, 
as  requested. 

The  Council  will  meet  two  times  a 
year.  It  will  be  comprised  of 
approximately  40  members,  with  the 
following  representation:  educators 
(seven),  employers  (six),  labor  (six), 
community  groups  (five),  the  general 
pubhc  (four),  students  (two,  one 
secondary  and  one  post-secondary), 
parents  (two).  State  officials  (four,  e.g.. 
current  Governors.  State  legislators. 
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State  STWO  officials),  and  local  officials 
(four,  e.g.,  mayors,  county 
administrators,  local  STVVO  ofHcials). 
None  of  these  members  shall  be  deemed 
to  be  employees  of  the  United  States. 

The  Council  will  report  to  the 
Departments  of  Education  and  Labor 
through  the  School-to-Work 
Opportunities  Governing  Board, 
comprised  of  senior  executive  Federal 
officials  from  the  Departments  of  Labor 
and  Education.  It  will  function  solely  as 
an  advisory  body  and  in  compliance 
with  the  provisions  of  the  Federal 
Advisory  Committee  Act.  Its  charter  will 
be  filed  under  the  Acrfifteen(15)  days 
from  the  date  of  this  publication. 

Interested  persons  are  invited  to 
submit  comments  regarding  the 
establishment  of  The  Advisory  Council 
for  School-to-Work  Opportunities.  Such 
comments  should  be  addressed  to:  J.  D. 
Hoye,  School-to-Work  Office.  400 
Virginia  Ave..  SW.  Room  210, 
Washington,  DC  20024. 

Signed  at  Washington.  DC  this  15th  day  of 
June  1995. 
Robert  B.  Reich, 
Secretary  of  Labor. 
Richard  W.  Riley, 
Secretary  of  Education. 
IFR  Doc.  95-15458  Filed  &-22-95;  8:45  am] 

BIUJNG  COM  4S10-«».M 


Employment  Standards  Administration 

Wage  and  Hour  Division;  Minimum 
Wages  for  Federal  and  Federalty 
Assisted  Construction;  General  Wage 
DeteiTnination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  Part  1.  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  34. 1931, 
as  amended  (46  Stat.  1494.  as  amended. 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  part  1, 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 


prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
from  their  date  of  notice  in  the  Fe<feral 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  Parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  Part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations.  200  Constitution 
Avenue  NW..  Room  S-3014. 
Washington.  DC.  20210. 


Notification  to  General  Wage 
Determinations  Decisions 

The  number  of  decisions  listed  in  the 
Government  Printing  Office  document 
entitled  "General  Wage  Determinations 
Issued  Under  the  Davis-Bacon  and 
Related  Acts"  being  modified  are  listed 
by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 

Volume  I 

Massachusetts 

MA950007  (FEB.  10.  1995) 
Maine 

ME950031  (FEB.  10,  1995) 

ME950032  (FEB.  10.  1995) 

ME950034  (FEB.  10,  1995) 

ME95O035  (FEB.  10,  1995) 

ME950036  (FEB.  10.  1995) 

ME950037  (FEB.  10.  1995) 

ME950038  (FEB.  10.  1995) 
New  York 

NY950014  (FEB.  10,  1995) 

Volume  11: 

Pennsylvania     ' 

PA950005  (FEB.  10,  1995) 
PA950006  (FEB.  10,  1995) 
PA950025  (FEB.  10.  1995) 
PA950026  (FEB.  10.  1995) 
PA950030  (FEB.  10,  1995) 
PA950031  (FEB.  10.  1995) 

Volume  III: 

Georgia 

GA950050  (FEB.  10,  1995) 

Volume  /V.- 
Michigan 

MI950001  (FEB.  10,  1995) 

MI950002  (FEB.  10,  1995) 

MI950003  (FEB.  10.  1995) 

MI950004  (FEB.  10.  1995) 

MI950005  (FEB.  10.  1995) 

MI950007  (FEB.  10.  1995) 

MI950012  (FEB.  10. 1995) 

MI950017  (FEB.  10,  1995) 

MI950O34  (FEB.  10,  1995) 
Wisconsin 

WI950001  (FEB.  10,  1995) 

W1950O03  (FEB.  10.  1995) 

WI950OO5  (FEB.  10,  1995) 

WI950014  (FEB.  10,  1995) 

W1950020  (FEB.  10,  1995) 

WI950021  (FEB.  10,  1995) 

W1950022  (FEB.  10,  1995) 

WI950024  (FEB.  10.  1995) 

Volume  V: 
Kansas 

KS950009  (FEB.  10,  1995) 

KS950013  (FEB.  10.  1995) 

KS950015  (FEB.  10,  1995) 

Volume  VI:  - 

Colorado 

CO950005  (FEB.  10.  1995) 
Idaho 

ID950001  (FEB.  10.  1995) 
Neveda 

NV950001  (FEB.  10,  1995) 
Oregon 

OR950001  (FEB.  10.  1995) 
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OR950004  (FEB. 
Washington 
WA950001  (FEB 
WA950002  (FEB 
WA950003  (FEB 
WA950005  (FEB 
WA950006  (FEB 
WA950007  (FEB 
WA950008  (FEB 


10. 1995) 

10,  1995) 
10.  1995) 
10,  1995) 
10,  1995) 
10.  1995) 
.  10.  1995) 
10,  1995) 


Genera!  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General  Wage 
Determinations  Issued  Under  The  Davis- 
Bacon  and  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  country. 

The  general  wage  determinations 
issued  under  the  Davis-Bacon  and 
related  Acts  are  available  electronically 
by  subscription  to  the  Fed  World 
Bulletin  Board  System  of  the  National 
Technical  Information  Service  (NTIS)  of 
the  U.S.  Department  of  Commerce  at 
(703)  487^630. 

Hard-copy  subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office.  Washington.  DC  20402.  (202) 
512-1800. 

When  ordering  hard-copy 
subscription(s).  be  sure  to  specify  the 
State(s)  of  interest,  since  subscriptions 
may  be  ordered  for  any  or  all  of  the  six 
separate  volumes,  arranged  by  State. 
Subscriptions  include  an  annual  edition 
(issued  in  January  or  February)  which 
included  all  current  general  wage 
determinations  for  the  States  covered  by 
each  volume.  Throughout  the  remainder 
of  the  year,  regular  weekly  updates  will 
be  distributed  to  subscribers. 

Signed  at  Washington,  DC  this  16th  day  of 
June  1995. 
Alan  L.  Moss. 

Director.  Division  of  Wage  Determination. 
IFR  Doc.  95-15170  Filed  6-22-95;  8:45  ami 

BILUNG  COOE  4510-27-M 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards  Subcommittee  Meeting  on 
Technical  Training  Programs;  Notice  of 
Meeting 

The  ACRS  Subcommittee  on 
Technical  Training  Programs  will  hold 
a  meeting  on  July  12. 1995.  Room  T- 
2B3.  11545  Rockville  Pike.  Rockville, 
Maryland. 


The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows:  Wednesday,  July  12, 
1995 — 8:30  a.m.  until  the  conclusion  of 
Business. 

The  Subcommittee  will  continue  its 
review  of  NRC  Technical  Training 
Center  curricula,  with  emphasis  in  the 
areas  of  probabiHstic  risk  assessment 
and  digital  instrumentation  and  control 
systems.  The  purpose  of  this  meeting  is 
to  gather  information,  analyze  relevant 
issues  and  facts,  and  to  formulate 
proposed  positions  and  actions,  as 
appropriate,  for  deliberation  by  the  full 
Committee. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Electronic  recordings  will 
be  permitted  only  during  those  portions 
of  the  meeting  that  are  open  to  the 
public,  and  questions  may  be  asked  only 
by  members  of  the  Subcommittee,  its 
consultants,  and  staff. 

Persons  desiring  to  make  oral     ^ 
statements  should  notify  the  cognizant 
ACRS  staff  engineer  named  below  five 
days  prior  to  the  meeting,  if  possible,  so 
that  appropriate  arrangements  can  be 
made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff,  its 
consultants,  and  other  interested 
persons  regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
scheduling  of  sessions  which  are  open 
to  the  public,  the  Chairman's  ruling  on 
requests  for  the  opportunity  to  present 
oral  statements  and  the  time  allotted 
therefor  can  be  obtained  by  contacting 
the  cognizant  ACRS  staff  engineer.  Mr. 
Douglas  Coe  (telephone  301/415-6885) 
between  7:30  a.m.  and  4:15  p.m.  (EDT). 
Persons  planning  to  attend  this  meeting 
are  urged  to  contact  the  above  named 
individual  one  or  two  working  days 
prior  to  the  meeting  to  be  advised  of  any 
potential  changes  in  the  proposed 
agenda,  etc..  that  may  have  occurred. 

Dated:  )une  16,  1995. 
Sam  Duraiswamy, 

Chief.  Nuclear  Beactors  Branch. 

IFR  Doc.  95-15400  Filed  6-22-95:  8:45  am) 

BILUNG  COOE  7S90-01-M 


Advisory  Committee  on  Reactor 
Safeguards  Subcommittee  Meeting  on 
Thermal  Hydraulic  Phenomena;  Notice 
of  Meeting 

The  ACRS  Subcommittee  on  Thermal 
Hydraulic  Phenomena  will  hold  a 
meeting  on  July  11. 1995.  Room  T-2B3, 
11545  Rockville  Pike,  Rockville, 
Maryland. 

The  entire  meeting  will  be  open  to 
public  attendance  with  the  exception  of 
a  portion  that  may  be  closed  to  discuss 
General  Electric  Nuclear  Energy  (GENE) 
proprietary  information  pursuant  to  5 
U.S.C.  552b(c)(4). 

The  agenda  for  the  subject  meeting 
shall  be  as  follows:  Tuesday,  July  11, 
1995 — 8:30  a.m.  until  the  conclusion  of 
business. 

The  Subcommittee  will  continue  its 
review  of  the  emergency  procedure 
guidelines  to  cope  with  anticipated 
transients  without  scram  (ATWS) 
compounded  by  BWR  core  power 
instabilities,  and  the  associated  NRC 
staff  safety  evaluation  report  (SER).  A 
copy  of  the  SER  is  available  for 
inspection  in  the  NRC  Public  Document 
Room,  2120  L  Street,  NW..  Washington, 
DC.  The  purpose  of  this  meeting  is  to 
gather  information,  analyze  relevant 
issues  and  facts,  and  to  formulate 
proposed  positions  and  actions,  as 
appropriate,  for  deliberation  by  the  full 
Committee. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman:  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Electronic  recordings  will 
be  permitted  only  during  those  portions 
of  the  meeting  that  are  open  to  the 
public,  and  questions  may  be  asked  only 
by  members  of  the  Subcommittee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  cognizant  ACRS  staff  engineer 
named  below  five  days  prior  to  the 
meeting,  if  possible,  so  that  appropriate 
arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff, 
the  BWR  Owners  Group,  GENE,  their 
consultants,  and  other  interested 
persons  regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
scheduling  of  sessions  which  are  open 
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to  the  public,  the  Chairman's  ruling  on 
requests  for  the  opportunity  to  present 
oral  statements  and  the  time  allotted 
therefor  can  be  obtained  by  contacting 
the  cognizant  ACRS  staff  engineer,  Mr. 
Paul  A.  Boehnert  (telephone  301/415- 
8065)  between  7:30  a.m.  and  4:15  p.m. 
(EDT).  Persons  planning  to  attend  this 
meeting  are  urged  to  contact  the  above 
named  individual  one  or  two  working 
days  prior  to  the  meeting  to  be  advised 
of  any  potential  changes  in  the  proposed 
agenda,  etc.,  that  may  have  occurred. 

Dated:  |une  19.  1995. 
Sam  Duraiswamy, 

Chief.  Nuclear  Reactors  Broach. 

|FR  Doc.  95-15398  Filed  6-22-95;  8:45  am) 

BILLING  COOE  7S90-01-M 


Advisory  Committee  on  Reactor 
Safeguards  Subcommittee  Meeting  on 
Planning  and  Procedures;  Notice  of 
Meeting 

The  ACRS  Subcommittee  on  Planning 
and  Procedures  will  hold  a  meeting  on 
July  12.  1995.  Room  T-2B1,  11545 
Rockville  Pike.  Rockville.  Maryland. 

The  entire  meeting  will  be  open  to 
public  attendance,  with  the  exception  of 
a  portion  that  may  be  closed  pursuant 
to  5  U.S.C.  552b(c)  (2)  and  (6)  to  discuss 
organizational  and  personnel  matters 
that  relate  solely  to  internal  personnel 
rules  and  practices  of  ACRS.  and 
matters  the  release  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows:  Wednesday,  July  12, 
1995 — 2:30  p.m.  until  the  conclusion  of 
business. 

The  Subcommittee  will  discuss 
proposed  ACRS  activities  and  related 
matters.  The  purpose  of  this  meeting  is 
to  gather  information,  analyze  relevant 
issues  and  facts,  and  to  formulate 
proposed  positions  and  actions,  as 
appropriate,  for  deliberation  by  the  full 
Committee. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Electronic  recordings  will 
be  permitted  only  during  those  portions 
of  the  meeting  that  are  open  to  the 
public,  and  questions  may  be  asked  only 
by  members  of  the  Subcommittee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  cognizant  ACRS  staff  person  named 
below  five  days  prior  to  the  meeting,  if 
possible,  so  that  appropriate 
arrangements  can  be  made. 

Further  information  regarding  topics 
to  be  discussed,  the  scheduling  of 


sessions  open  to  the  public,  whether  the 
meeting  has  been  cancelled  or 
rescheduled,  the  Chairman's  ruling  on 
requests  for  the  opportunity  to  present 
oral  statements,  and  the  time  allotted 
therefor  can  be  obtained  by  contacting 
the  cognizant  ACRS  staff  person.  Dr. 
John  T.  Larkins  (telephone:  301/415- 
7360)  between  7:30  a.m.  and  4:15  p.m. 
(edt).  Persons  planning  to  attend  this 
meeting  are  urged  to  contact  the  above 
named  individual  one  or  two  working 
days  prior  to  the  meeting  to  be  advised 
of  any  changes  in  schedule,  etc.,  that 
may  have  occurred. 

Dated:  June  16,  1995. 
Sam  Duraiswamy, 

Chief,  Nuclear  Reactors  Branch. 

[PR  Doc.  95-15399  Filed  6-22-95;  8:45  ami 

BILLING  COOE  759(M>1-M 


Final  NUREQ:  Issuance,  Availability 

The  Nuclear  Regulatory  Commission 
(NRC)  has  issued  NUREG/CR-6112. 
"Impact  of  Reduced  Dose  Limits  on 
NRC  Licensed  Activities — ^Major  Issues 
in  the  Implementation  of  ICRP/NCRP 
Dose  Limit  Recommendations,"  as  a 
final  report.  On  May  21, 1991,  the 
Nuclear  Regulatory  Commission  (NRC) 
published  a  revision  to  10  CFR  Part  20, 
"Standards  for  Protection  Against 
Radiation."  The  rule  became  effective  in 
June,  1991.  and  licensees  were  required 
to  implement  the  regulations  on  or 
before  January  1,  1994. 

The  revised  10  CFR  Part  20  is  based 
upon  the  recommendations  of  the 
International  Commission  on 
Radiological  Protection  (ICRP)  in 
Publication  26  (ICRP  1977).  In  1991.  the 
ICRP  published  revised 
recommendations  in  Publication  60. 
These  recommendations  were  based 
upon  revised  dosimetry  and 
epidemiology,  including  the 
information  presented  in  reports  such  as 
the  1988  United  Nations  Scientific 
Committee  on  the  Effects  of  Atomic 
Radiation  (UN.SCEAR).  The  new 
recommendations  include  a  revised 
occupational  dose  limitation  approach 
of  100  mSv  (10  rem)  in  5  years,  with  the 
additional  limitation  that  no  more  than 
50  mSv  (5  rem)  be  received  in  any  one 
year. 

In  1991,  the  National  Council  on 
Radiation  Protection  and  Measurements 
(NCRP)  recommended  a  lifetime  limit  of 
10  mSv  (1  rem)  times  age  in  years 
(NCRP  Report  91).  This 
recommendation  was  continued  in 
recommendations  published  in  1993 
(NCRP  Report  116). 

In  anticipation  of  these 
recommendations,  and  as  a  result  of  the 
epidemiological  and  dosimetric 


information  available  in  the  last  5  years, 
the  NRC  staff  initiated  a  study  by 
Brookhaven  National  Laboratory  (BNL) 
to  analyze  the  potential  impacts  of 
reduced  dose  limits  on  its  licensees.  The 
results  of  this  study  are  contained  in 
this  NUREG/CR.  During  the  study 
period,  a  relatively  small  number  of 
licensees  responded  to  questionnaires 
and  surveys,  thereby  limiting  the  extent 
to  which  the  survey  results  can  be 
assumed  to  be  an  accurate 
representation  of  the  potential  impacts 
of  changed  dose  limits. 

The  NRC  staff  published  these  results 
in  draft  form  in  January  1994  to  solicit 
further  comments  from  interested 
parties  regarding  the  impacts  of  the 
different  possible  dose  limits  discussed 
in  the  draft  NUREG/CR. 

NUREG/CR-6112  is  not  a  substitute 
for  NRC  regulations,  and  compliance  is 
not  required.  The  approaches  and/or 
methods  described  in  this  NUREG/CR 
are  provided  for  information  only. 
Publication  of  the  report  does  not 
necessarily  constitute  NRC  approval  or 
agreement  with  the  information  cited 
therein. 

Copies  of  NUREG/CR-6112  may  be 
purchased  from  the  Superintendent  of 
Documents.  U.S.  Government  Printing 
Office,  P.O.  Box  37082,  Washington.  DC 
20013-7082.  Copies  are  also  available 
from  the  National  Technical  Information 
Service.  5285  Port  Royal  Road. 
Springfield.  VA  22161.  A  copy  is  also 
available  for  inspection  and/or  copying 
for  a  fee  in  the  NRC  Public  Document 
Room.  2120  L  Street,  NW.  (Lower 
Level),  Washington,  DC. 

For  further  information  contact 
George  E.  Powers,  Radiation  Protection 
and  Health  Effects  Branch.  Mail  Stop 
NL/S-139.  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
Telephone  (301)  415-6212. 

Dated  at  Rockville.  Maryland,  this  5tfa  day 
of  May  1995. 

For  the  Nuclear  Regulatory  Commission. 
Bill  M.  Morris, 

Director.  Divisiort  of  Regulatory  Applications, 
Office  of  Nuclear  Regulatory  Research. 
IFR  Doc.  95-15403  Filed  6-22-95;  8:45  ami 

BILLMO  COOE  75«M)1-M 


[Docket  No.  030-01888  UcMM  No.  20- 
06900-41  EA  95-038] 

In  the  Matter  of:  Elias  Charles  Dow, 
M.D.  Boston,  Massachusetts;  Order 
Imposing  a  Civil  Monetary  Penalty 

I 

Elias  Charles  Dow,  M.D.  (Licensee)  is 
the  holder  of  Byproduct  Materials 
License  No.  20-06900-01  (License) 
issued  by  the  Atomic  Energy 
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Commission  on  November  7,  1960.  The 
License  was  most  recently  renewed  by 
the  Nuclear  Regulatory  Commission 
(NRC  or  Commission)  on  April  24, 1990, 
and  is  currently  under  timely  renewal. 
The  License  authorizes  the  Licensee  to 
possess  and  use  certain  byproduct 
materials  in  accordance  with  the 
conditions  specified  therein  at  the 
Licensee's  facility  in  Brookline, 
Massachusetts. 

II 

An  inspection  of  the  Licensee's 
activities  was  conducted  on  February  8, 
and  March  1, 1995,  at  the  Licensee's 
facility  located  in  Brookline, 
Massachusetts.  The  results  of  this 
inspection  indicated  that  the  Licensee 
had  not  conducted  its  activities  in  full 
compliance  with  NRC  requirements.  A 
written  Notice  of  Violation  and 
Proposed  Imposition  of  Civil  Penalty 
(Notice)  was  served  upon  the  Licensee 
by  letter  dated  April  20,  1995.  The 
Notice  states  the  nature  of  the 
violations,  the  provisions  of  the  NRC's 
requirements  that  the  Licensee  had 
violated,  and  the  amount  of  the  civil 
penalty  proposed  for  one  of  the 
violations. 

The  Licensee  responded  to  the  Notice 
in  two  letters,  both  dated  April  28. 1995. 
In  its  responses,  the  Licensee  denies  the 
violation  assessed  a  civil  penalty 
(Violation  I),  and  requests  that  the 
penalty  be  withdrawn. 

Ill 

After  consideration  of  the  Licensee's 
response  and  the  statements  of  fact, 
explanation,  and  argument  contained 
therein,  the  NRC  staff  has  determined, 
as  set  forth  in  the  Appendix  to  this 
Order,  the  Violation  I  occurred  as  stated 
in  the  Notice.  The  staff  also  has 
determined  that  an  adequate  basis  was 
not  provided  for  mitigation  of  the 
penalty  and  that  a  penalty  of  $750 
should  be  imposed. 

IV 

In  view  of  the  foregoing  and  pursuant 
to  Section  234  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (Act),  42  U.S.C. 
2282.  and  10  CFR  2.205.  It  is  Hereby 
Ordered  That: 

The  Licensee  pay  a  civil  penalty  in 
the  amount  of  $750  within  30  days  of 
the  date  of  this  Order,  by  check,  draft, 
money  order,  or  electronic  transfer, 
payable  to  the  Treasurer  of  the  United 
States  and  mailed  to  James  Lieberman. 
Director.  Office  of  Enforcement,  U.S. 
Nuclear  Regulatory  Commission.  One 
White  Flint  North.  11555  Rockville 
Pike.  Rockville.  Maryland  20852-2738. 

The  Licensee  may  request  a  hearing 
within  30  days  of  the  date  of  this  Order. 


A  request  for  a  hearing  should  be  clearly 
marked  as  a  "Request  for  an 
Enforcement  Hearing"  and  shall  be 
addressed  to  the  Director,  Office  of 
Enforcement,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  D.C.  20555, 
with  a  copy  to  the  Commission's 
Document  Control  Desk,  Washington, 
D.C.  20555.  Copies  also  shall  be  sent  to 
the  Assistant  General  Counsel  for 
Hearings  and  Enforcement  at  the  same 
address  and  to  the  Regional 
Administrator.  NRC  Region  I,  475 
Allendale  Road.  King  of  Prussia.  PA 
19406. 

If  a  hearing  is  requested,  the 
Commission  will  issue  an  Order 
designating  the  time  and  place  of  the 
hearing.  If  the  Licensee  fails  to  request 
a  hearing  within  30  days  of  the  date  of 
this  Order,  the  provisions  of  this  Order 
shall  be  effective  without  further 
proceedings.  If  payment  has  not  been 
made  by  that  time,  the  matter  may  be 
referred  to  the  Attorney  General  for 
collection. 

In  the  event  the  Licensee  requests  a 
hearing  as  provided  above,  the  issues  to 
be  considered  at  such  hearing  shall  be: 

(a)  Whether  the  Licensee  was  in 
violation  of  the  Commission's 
requirements  as  set  forth  in  Section  I  of 
the  Notice  referenced  in  Section  II 
above,  and 

(b)  Whether  on  the  basis  of  such 
violation,  this  Order  should  be 
sustained. 

Dated  at  Rockville.  Maryland  this  16th  day 
of  June  1995. 

For  the  Nuclear  Regulatory  Commission. 
James  Lieberman, 
Director,  Office  of  Enforcement. 

Appendix 

Evaluations  and  Conclusiim 

On  April  20,  1995,  a  Notice  of  Violation 
and  Proposed  Imposition  of  Civil  Penalty 
(NoUce)  was  issued  for  violations  identified 
during  a  NRC  inspection  conducted  at  the 
Licensee's  facility  located  in  Brookline, 
Massachusetts.  The  penalty  was  issued  for 
one  violation.  The  Licensee  responded  to  the 
Notice  in  two  letters,  both  dated  April  28, 
1995.  In  its  responses,  the  Licensee  denies 
the  violation  assessed  a  penalty  (Violation  I), 
and  requests  that  the  civil  penalty  be 
withdrawn.  The  NRC's  evaluation  and 
conclusion  regarding  the  Licensee's  requests 
are  as  follows: 

Restatement  of  Violation  I 

10  CFR  20.1801  requires  that  the  licensee 
secure  from  unauthorized  removal  or  access 
licensed  materials  that  are  stored  in 
controlled  or  unrestricted  areas.  10  CFR 
20.1802  requires  that  the  licensee  control  and 
maintain  constant  surveillance  of  licensed 
material  that  is  in  a  controlled  or  unrestricted 
area  and  that  is  not  in  storage.  As  defined  in 
10  CFR  20.1003.  unrestricted  area  means  an 


area,  access  to  which  is  neither  limited  nor 
controlled  by  the  licensee. 

Contrary  to  the  above,  as  of  February  8, 
1995,  the  licensee  did  not  secure  from 
unauthorized  removal  or  limit  access  to 
licensed  materials  stored  in  an  unrestricted 
area.  Specifically,  on  numerous  occasions, 
the  licensee  did  not  secure  diagnostic 
capsules  (each  containing  between  14  and 
129  microcuries  of  iodine-131(I-131)) 
located  in  patients'  homes,  an  unrestricted 
area,  nor  did  the  licensee  control  and 
maintain  constant  surveillance  of  this 
licensed  material. 

Summary  of  Licensee's  Response  to  Violation 
I 

In  its  responses,  the  Licensee  denies  the 
violation  and  requests  that  the  civil  penalty 
be  withdrawn. 

The  Licensee  states  that  the  NMSS 
Licensee  Newsletter  95-1  issued  in  March/ 
April  1995.  and  the  Federal  Register  dated 
January  25,  1995.  both  state  that  the  medical 
administration  of  any  radiation  or  radioactive 
material  to  any  individual,  including  an 
individual  who  is  not  supposed  to  receive  a 
medical  administration,  is  regulated  by  the 
Commission's  provisions  governing  the 
medical  use  of  byproduct  material  (10  CFR 
Part  35)  rather  than  the  dose  limits  in  NRC's 
regulation  concerning  standards  for 
protection  against  radiaUon  (10  CFR  Part  20). 
The  Licensee  states  that  Part  35  takes 
precedence  over  Part  20  because  the 
Licensee's  use  of  1-131  in  this  instance  is  a 
medical  use.  The  Licensee  states  that  the 
regulation  for  unrestricted  areas  does  not 
apply,  and  asserts  that  this  is  stated  in  10 
CFR  20.1002.  The  Licensee  states  ttiat  it 
appears  that  there  should  not  have  been  a 
citation,  since  the  1-131  was  used  for  medical 
use. 

The  Licensee  also  states  that  the 
dispensing  of  1-131  capsules  for  diagnostic 
use  has  never  resulted  in  any  harm,  and  there 
is  no  way  that  capsules  containing  between 
14  and  1 29  microcuries  could  have  caused 
unnecessary  exposure  to  memliers  of  the 
public  anymore  than  if  the  fwtient  had 
ingested  the  same  capsule  prior  to  leaving  the 
premises.  The  Licensee  further  states  that 
there  have  never  been  any  reports  in  medical 
literature  of  instances  of  1-131  causing  any 
harm  to  anyone  at  this  dosage.  The  Licensee 
states  that  it  is  purely  speculative  and 
misleading  to  state  that  this  could  cause  any 
unnecessary  exposure  to  meml)ers  of  the 
public. 

The  Licensee  further  states  that  a  patient 
who  ingests  25  millicuries  of  1-131  for 
therapeutic  purposes  is  permitted  to  go 
home,  be  with  family,  and  mingle  with  the 
public  without  restriction.  In  addition,  the 
licensee  states  that  it  seems  paradoxical  and 
illogical  that  the  possession  of  a  100 
microcurie  capsule,  either  in  the  patient's 
possession  or  ingested  internally,  would 
constitute  any  public  health  hazard. 

NRC  Evaluation  of  Licensee's  Response  to 
Violation  I 

Notwithstanding  the  Licensee's  contention, 
the  NRC  maintains  that  a  violation  of  10  CFR 
Part  20  occurred,  and  that  10  CFR  20.1801 
and  20.1802  required  that  the  1-131  be 
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secured  or  controlled  until  such  time  as  it 
was  administered  to  a  patient.  By  giving  the 
1-131  capsules  to  patients  to  take  to  their 
residence  for  self  administration  at  a  later 
time,  the  Licensee  failed  to  secure  or  control 
the  licensed  material  as  required. 

With  respect  to  the  Licensee's  comment 
regarding  the  NMSS  Licensee  Newsletter  95- 
1  issued  March/April  1995.  and  the  Federal 
Register  notice  on  January  25. 1995  (60  FR 
4872).  these  documents  describe  a  proposed 
NRC  rulemaking  concerning  errors  in 
administering  radiation  or  radioactive 
materials  for  medical  purposes.  That 
rulemaking,  if  adopted  in  fmal  form,  would 
clarify  that  the  dose  limits  for  individual 
members  of  the  public  in  10  CFR  20.1301  do 
not  apply  to  the  exposure  that  the  individual 
receives  from  such  an  error.'  There  is 
nothing  in  the  proposed  rulemaking  that 
would  exempt  the  medical  use  of  licensed 
material  from  10  CFR  20.1801  and  20.1802, 
which  are  the  requirements  that  are  cited  in 
the  violation.  10  CFR  Part  35  does  not  take 
precedence  over  10  CFR  Part  20.  10  CFR 
20.1002.  "Scope",  specifically  states  that  the 
regulations  in  10  CFR  Part  20  apply  to 
persons  licensed  pursuant  to  10  CFR  Parts  30 
through  36,  which  includes  10  CFR  Part  35, 
"Medical  Use  of  Byproduct  Material." 
Similarly,  10  CFR  35.1.  "Purpose  and  scope", 
states  that  the  requirements  and  provisions  of 
10  CFR  Part  20  apply  to  licensees  subject  to 
10  CFR  Part  35.  unless  specifically  exempted. 

Therefore,  the  NRC  maintains  that  the 
violation  occurred  as  stated  in  the  Notice. 

With  respect  to  the  Licensee's  statement 
that  dispensing  of  capsules  containing 
between  14  and  129  microcuries  of  1-131 
could  not  have  caused  any  umiecessary 
exposure  to  members  of  the  public  anymore 
than  if  the  patient  had  ingested  the  same 
capsule  prior  to  leaving  the  premises,  the 
NRC  disagrees.  Because  of  the  Licensee's  lack 
of  security  or  control  over  the  capsule  (i.e., 
after  the  capsule  had  been  given  to  the 
patient  to  take  to  the  patient's  home),  the 
capsule  could  have  been  ingested 
inadvertently  by  someone  other  than  the 
fjatient.  Such  an  event  would  result  in  an 
unnecessary  radiation  exposure  to  an 
unintended  person  far  in  excess  of  the 
regulatory  limits  for  radiation  exposure  to 
men.bers  of  the  public.  Therefore,  the 
violation  was  properly  categorized  at 
Severity  Level  111  in  accordance  with  the 
Enforcement  Policy  because  of  the  potential 
safety  hazard. 

NRC  Conclusion 

The  NRC  has  concluded  that  the  violation 
assessed  a  penalty  occurred  as  stated  in  the 
Notice.  In  addition,  the  NRC  has  concluded 
that  the  Licensee  did  not  provide  an  adequate 
basis  for  withdrawal  of  the  civil  penalty. 
Accordingly,  the  proposed  civil  penalty  in 
the  amount  of  $750  should  be  imposed. 

IFR  Doc.  95-15402  Filed  6-22-95;  8:45  am] 
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'  Currently.  10  CFR  20.1002  provides  that  the 
limits  of  that  Part  do  not  apply  to  doses  due  to 
exposure  of  patients  to  radiation  for  the  purpose  of 
medical  diapno5i«  or  therapv. 


[Dodwt  No.  72-1] 

General  Electric  Company;  Notice  of 
Issuance  of  Amendment  to  Materials 
License  SNM-2500 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
issued  Amendment  No.  9  to  Materials 
License  No.  SNM-2500  held  by  the 
General  Electric  Company  for  the 
receipt  and  storage  of  spent  fuel  at  the 
Morris  Operation,  located  at  7555  East 
Collins  Road,  Morris,  Illinois.  The 
amendment  is  effective  as  of  the  date  of 
issuance. 

The  amendment  revises  the  General 
Electric  Physical  Security  Plan  making 
administrative  changes  which  do  not 
affect  fuel  receipt,  handling,  and  storage 
safety. 

The  application  for  the  amendment 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
Hndings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in 
10  CFR  Chapter  I,  which  are  set  forth  in 
the  license  amendment.  Prior  public 
notice  of  the  amendment  was  not 
required  since  the  amendment  does  not 
involve  a  significant  hazards 
consideration. 

The  Commission  has  determined  that 
the  issuance  of  the  amendment  will  not 
result  in  any  significant  environmental 
impact  and  that,  pursuant  to  10  CFR 
51.22(c)(12),  an  environmental 
assessment  need  not  be  prepared  in  . 
connection  with  issuance  of  the 
amendment. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 
amendment  dated  December  28,  1994, 
as  supplemented  by  letter  dated  March 
10,  1995,  and  (2)  Amendment  No.  9  to 
Materials  License  No.  SNM-2500  with 
the  Commission's  letter  to  the  licensee. 
All  of  these  items  are  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  The  Gelman 
Building,  Lower  Level,  2120  L  Street, 
NW..  Washington,  DC.,  and  the  Local 
Public  Document  Room  at  the  Morris 
Area  Public  Library  District,  604  Liberty 
Street,  Morris,  Illinois,  60450. 

Dated  at  Rockville,  Maryland,  this  16  day 
of)unel99S. 

For  the  Nuclear  Regulatory  Commission. 
William  D.  Travers, 

Director.  Spent  Fuel  Project  Office.  Office  of 
Nuclear  Material  Safety  and  Safeguards. 
jFR  Doc.  95-15401  Filed  &-22-95;  8:45  am] 

BILUNG  COOE  7590-01-M 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Federal  Salary  Council;  Meeting 

AGENCY:  Office  of  Personnel 

Management. 

ACTION:  Notice  of  meeting. 

SUMMARY:  According  to  the  provisions  of 
section  10  of  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463),  notice 
is  hereby  given  that  the  forty-ftfth 
meeting  of  the  Federal  Salary  Council 
will  be  held  at  the  time  and  place 
shown  below.  At  the  meeting  the 
Council  will  continue  discussing  issues 
relating  to  locality  based  comparability 
payments  authorized  by  the  Federal 
Employees  Pay  Comparability  Act  of 
1990  (FEPCA).  The  meeting  is  open  to 
the  public. 

DATE:  July  31,  1995,  at  9  a.m. 
ADDRESS;  Office  of  Personnel 
Management.  1900  E  Street  NW.,  Room 
7B09,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ruth  O'Donnell,  Chief,  Salary  Systems 
Division,  Office  of  Personnel 
Management,  1900  E  Street  NW.,  Room 
6H31,  Washington,  DC  20415-0001. 
Telephone  numben  (202)  606-2838. 

For  the  President's  Pay  Agent. 
Lorraine  A.  Green, 
Deputy  Director. 
|FR  Doc.  95-15247  Filed  6-22-95;  8:45  am] 
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OFFICE  OF  SCIENCE  AND 
TECHNOLOGY  POLICY 

Meeting  of  the  President's  Committee 
of  Advisors  on  Science  and 
Technology 

ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  sets  forth  the 
schedule  and  summary  agenda  for  a 
meeting  of  the  President's  Committee  of 
Advisors  on  Science  and  Technology 
(PCAST),  and  describes  the  functions  of 
the  Committee.  Notice  of  this  meeting  is 
required  under  the  Federal  Advisory 
Committee  Act. 

DATES  AND  PLACE:  July  11  and  12, 1995. 
The  White  House  Conference  Center, 
Truman  Room,  Third  Floor,  726  Jackson 
Place  NW.,  Washington,  DC  20500. 
TYPE  OF  MEETING:  Open. 
PROPOSED  SCHEDULE  AND  AGENDA:  The 
President's  Committee  of  Advisors  on 
Science  and  Technology  (PCAST)  will 
meet  in  open  session  on  Tuesday,  July 
11,  1995,  at  approximately  9  a.m.  to  be 
briefed  on  the  findings  and 
recommendations  of  the  PCAST  Review 
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of  the  Department  of  Energy  Magnetic 
Fusion  Energy  Program.  The  Committee 
will  also  discuss  various  aspects  of 
Federal  science  and  technology  policies. 
This  session  will  end  at  approximately 
12  Noon.  The  Committee  will  reconvene 
in  open  session  at  approximately  1:30 
p.m.,  to  discuss  issues  related  to  the 
health  of  the  Unites  States  research 
university  system.  This  session  will  end 
at  approximately  4  p.m.  Either  of  the 
morning  or  afternoon  sessions  may  be 
interrupted  for  the  PCAST  to  gather  at 
the  White  House  to  be  introduced  to  the 
President  of  the  United  States. 


The  Committee  will  meet  again  in 
open  session  on  Wednesday,  July  12,  at 
approximately  9  a.m.  to  discuss  various 
components  of  the  Committee's  work 
plan.  However,  this  session  may  be 
delayed  until  approximately  10:15  a.m. 
for  the  PCAST  to  gather  at  the  White 
House  to  be  introduced  to  the  President 
of  the  United  States. 

FOR  FURTHER  INFORMATION:  For 
information  regarding  time,  place,  and 
agenda  please  call  Laurel  Kayse  or  Mike 
Kowalok,  (202)  456-6100,  prior  to  3 
p.m.  on  Friday,  July  7, 1995.  Other 
questions  may  be  directed  to  Angela 
Phillips  Diaz,  Executive  Secretary  of 
PCAST,  or  Mike  Kowalok.  (202)  456- 
6100.  Please  note  that  public  seating  for 
this  meeting  is  limited,  and  is  available 
on  a  first-come,  first-served  basis. 

SUPPLEMENTARY  INFORMATION:  The 
President's  Committee  of  Advisors  on 
Science  and  Technology  was 
established  by  Executive  Order  12882, 
as  amended,  on  November  23, 1993.  The 
purpose  of  PCAST  is  to  advise  the 
President  on  matters  of  national 
importance  that  have  significant  science 
and  technology  content,  and  to  assist 
the  President's  National  Science  and 
Technology  Council  in  securing  private 
sector  participation  in  its  activities.  The 
Committee  members  are  distinguished 
individuals  appointed  by  the  President 
from  non-Federal  sectors.  The  PCAST  is 
co-chaired  by  John  H.  Gibbons, 
Assistant  to  the  President  for  Science 
and  Technology,  and  by  John  Young, 
former  President  and  CEO  of  the 
Hewlett-Packard  Company. 

Dated:  June  19,  1995. 
Bart>ara  Ann  Ferguson, 

Administrative  Officer.  Office  of  Science  and 

Technology  Policy. 

IFR  Doc.  95-15382  Filed  6-22-95;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-35863;  File  No.  SR-Am«x- 
95-23] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
American  Stock  Exchange,  Inc., 
Relating  to  the  Discontinuation  of  the 
Emerging  Company  Marketplace 

)une  19,  1995. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  June  9, 1995,  the 
American  Stock  Exchange,  Inc. 
("Amex"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II  and  III 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Amex  proposes  to  discontinue 
the  listing  of  new  companies  on  the 
Emerging  Company  Marketplace 
("ECM"). 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  Uie  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  has  determined  to 
discontinue  the  listing  of  new 
companies  on  the  ECM  and  is  proposing 
to  eliminate  the  ECM  guidelines  that 
allow  for  such  listings.  Companies  that 
are  presently  listed  on  the  ECM  may 
continue  listed  there  and  will  be  subject 
to  all  the  rules  applicable  to  ECM  issues, 
including  the  continued  listing 
guidelines.  Quotes  and  trades  in  such 
securities  will  continue  to  be  reported  to 
vendors  with  the  ".EC"  designator. 


2.  Statutory  Basis 

The  propxjsed  rule  change  is 
consistent  with  Section  6(b)  of  the  Act 
in  general  and  furthers  the  objectives  of 
Section  6(b)(5)  in  particular  in  that  it  is 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices, 
promote  just  and  equitable  principles  of 
trade,  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and,  in  general  to  protect 
investors  and  the  public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  will  impose 
no  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  other  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street.  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
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filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Amex.  All  submissions 
should  refer  to  File  No.  SR-Amex-95- 
23  and  should  be  submitted  by  July  14. 
1995. 

For  tiie  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFartand, 
Deputy  Secretary. 
IFR  Doc.  95-15421  Filed  6-22-95;  8:45  am] 

WLUNG  COOC  801(M)1-M 


[Ratease  No.  34-35855;  File  No.  SR-CBOE- 
95-30] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Chicago  Board  Options  Exchange, 
incorporated  Relating  to  Membership 

June  16.1995. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s  (b)(1).  notice  is 
hereby  given  that  on  June  6. 1995,  the 
Chicago  Board  Options  Exchange. 
Incorporated  ("CBOE"  or  Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC") 
the  proposed  rule  change  as  described 
in  Items  1. 11,  and  III  below,  which  Items 
have  been  prepared  by  the  CBOE.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CBOE  hereby  gives  notice  that  it 
is  proposing  to  amend  the  Exchange 
Regulatory  Circular  which  sets  forBi  the 
membersiiip  fees  imposed  by  the 
Exchange  ("Membership  Fee  Circular"). 

The  text  of  the  Membership  Fee 
Circular  as  proposed  to  be  amended  is 
available  at  the  Office  of  the  Secretary, 
CBOE  and  at  the  Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
CBOE  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  CBOE  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B).  and  (C)  below,"  of  the 
most  significant  aspects  of  such 
statements. 


A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for.  Proposed  Rule 
Change 

The  purpose  of  this  proposed  rule 
change  is  to  amend  the  Membership  Fee 
Circular  in  five  respects.  > 

First,  the  Membership  Fee  Circular  is 
proposed  to  be  amended  to  reflect  a  new 
$500  fee  to  be  paid  to  the  Exchange  by 
every  Exchange  member  who  makes 
application  to  the  Exchange  to  transfer 
his  or  her  membership  into  trust 
pursuant  to  recently  adopted  CBOE  Rule 
3.25  ("Transfer  of  Individual 
Membership  in  Trust").  The  Exchange  is 
establishing  this  fee  pursuant  to  CBOE 
Rule  2.22  ("Other  Fees  or  Charges")  in 
order  to  cover  the  administrative  costs 
associated  with  processing  applications 
under  CBOE  Rule  3.25.  This  fee  will  go 
into  effect  on  June  1,  1995. 

Second,  the  Membership  Fee  Circular 
is  proposed  to  be  amended  to  add  to  the 
Circular  an  existing  Exchange  fee  which 
is  payable  quarterly  by  Exchange 
member  firms  for  each  inactive  nominee 
status  that  such  firms  wish  to  maintain. 
This  inactive  nominee  status 
maintenance  fee  is  provided  for  by 
CBOE  Rule  3.8  ("Nominees"),  section 
(b)(1).  and  the  amount  of  the  fee  is  equal 
to  the  amount  of  the  Exchange's 
quarterly  membership  dues.  In  addition, 
the  Membership  Fee  Circular  will  reflect 
the  policy  of  the  Exchange  that  this  fee 
is  payable  regardless  of  any  waiver  of 
membership  dues  which  might  be 
applicable.  *  This  fee  was  originally 
filed  with  the  Commission  in  1990  '  but 


<  The  Membership  Fee  Circular  was  first  filed 
with  the  Conunission  in  1990.  See  Securities 
Exchange  Act  Release  No.  27898  (April  12.  1990). 
55  PR  14867  (April  19.  1990)  (notice  of  filing  and 
immediate  effectiveness  of  File  No.  SR-CBOE-90- 
05).  All  of  the  fees  initially  contained  in  the 
Memt>eTship  Fee  Circular  had  been  previously  filed 
with  the  Commission,  and  the  purpose  of  the 
Membership  Fee  Circular  was  to  enumerate  these 
fees  in  a  single  document  which  could  be 
distributed  to  the  Exchange's  meml>ership.  The 
Membership  Fee  Circular  has  been  amended  twice 
since  1990.  See  Securities  Exchange  Act  Release 
No.  29747  (September  27.  1991),  56  FR  50600 
(October  7, 1991)  (notice  of  filing  and  immediate 
effectiveness  of  File  No.  SR-CBOE-91-31)  and 
Securities  Exchange  Act  Release  No.  30901  (]uly  8. 
1992),  57  FR  31546  (July  16.  1992)  (notice  of  filing 
and  immediate  effectiveness  of  File  No.  SR-CBOE- 
92-12). 

'  According  to  the  Exchange,  this  policy  has  been 
in  effect  since  the  fee  was  first  filed  with  the 
Commission  in  1990.  The  Exchange  believes  that 
because  the  fee  is  a  separate,  independent  fee. 
authorized  by  Rule  3.8(b)(1).  the  waiver  of 
membership  dues  would  have  no  bearing  on  the  fee. 
Telephone  conversation  tielween  Michael  L  Meyer. 
Attorney.  SchifT  Hardin  &  Waite.  and  lames  T. 
McHale.  Attorney.  Office  of  Market  Supervision. 
Division  of  Market  Regulation.  Commission,  on 
June  15.  1995. 

^  See  Securities  Exchange  Act  Release  No.  28092 
Oune  4,  1990).  55  FR  23621  (June  11,  1990)  (order 
approving  File  No.  SR-CBOE-9(>-09). 


is  not  currently  included  in  the 
Membership  Fee  Circular. 

Third,  the  Membership  Fee  Circular  is 
proposed  to  be  amended  to  explicitly 
reflect  the  membership  fees  that  are 
applicable  to  limited  liability  companies 
("LLCs").  CBOE  Rule  3.3 
("Qualifications  of  Member 
Organizations"),  Interpretation  and 
Policy  .01  provides  that  for  the  purposes 
of  eligibility  for  Exchange  membership 
an  entity  organized  as  an  LLC  shall  be 
deemed  a  corporation.  Pursuant  to  this 
rule,  LLCs  that  are  applicants  for 
Exchange  membership  are  charged  the 
same  fee  that  is  charged  to  corporations 
that  are  applicants  for  Exchange 
membership  (i.e.,  $250).  Similarly,  LLC 
managers  and  members  are  charged  the 
same  fee  that  is  charged  to  executive 
officers  and  principal  shareholders  of 
corporations  (i.e.,  $250). 

Fourth,  the  Membership  Fee  Circular 
is  proposed  to  be  amended  to  delete  the 
reference  to  "Stock  Execution  Business" 
contained  therein  and  to  replace  it  with 
a  reference  to  "Order  Service  Firm."  At 
the  time  that  the  Memttership  Fee 
Circular  was  last  amended  in  1992, 
CBOE  Rule  6.77  ("Stock  Execution 
Services")  provided  that  stock  services 
could  register  with  the  Exchange  for  the 
purpose  of  providing  market-makers  on 
the  Exchange's  trading  floor  with  order 
handling  services  related  to  stock 
transactions.  In  1994.  CBOE  Rule  6.77 
was  amended  to  replace  the  term  "stock 
service"  with  the  term  "order  service 
firm"  and  to  expand  the  scope  of 
activities  that  can  be  engaged  in  by  such 
firms  on  the  Exchange's  trading  floor  to 
include  order  handling  services  related 
to  commodity  transactions. 
Accordingly,  the  reference  in  the 
Membership  Fee  Circular  to  the 
membership  fee  that  is  applicable  to 
such  firms  is  amended  to  reflect  this 
change  in  terminology. 

Fimi.  the  Membership  Fee  Qrcular  is 
proposed  to  be  amended  to  provide  that 
the  $250  fee  jMyable  by  persons  who  are 
shareholders  or  limited  partners  of  firms 
applying  to  be  members  or  who  become 
shareholders  or  limited  partners  of 
member  firms  is  payable  by  such 
persons  whose  ownership  percentage  of 
the  organization  is  5%  or  more. 
Similarly,  the  proposed  rule  change 
makes  express  that  a  similar  fee 
requirement  applies  to  members  of  an 
LLC  whose  ownership  percentage  is  5% 
or  more.  This  is  consistent  with  the 
Exchange's  membership  application 
materials  which  request  information 
concerning  shareholders,  limited 
partners,  and  LLC  members  that  have  an 
ownership  percentage  that  is  5%  or 
greater  and  with  Schedule  A  of  SEC 
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Form  BD  *  which  does  the  same  with 
respect  to  broker-dealer  applicants. 

Finally,  the  proposed  rule  change 
makes  certain  editorial  changes  to 
clarify  the  Membership  Fee  Circular 
without  affecting  its  substance. 

The  CBOE  represents  that  the 
proposed  rule  change  is  consistent  with 
Section  6  of  the  Act,  in  general,  and 
furthers  the  objectives  of  Section  6(b)(4) 
of  the  Act  in  particular,  in  that  it  is 
designed  to  provide  for  the  equitable 
allocation  of  reasonable  dues.  fees,  and 
other  changes  among  CBOE  members. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Conunission  Action 

Because  the  foregoing  rule  change 
establishes  or  changes  a  due,  fee,  or 
other  charge  imposed  by  the  Exchange, 
it  has  become  effective  pursuant  to 
Section  19(b)(3)(A)  of  the  Act  and 
subparagraph  (e)  of  Rule  19b-4 
thereunder.  At  any  time  within  60  days 
of  the  filing  of  the  proposed  rule  change, 
the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to     • 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  lyithheld  from  the 


public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  CBOE.  All  submissions 
should  refer  to  the  File  No.  SR-CBOE- 
95-30  and  should  be  submitted  by  July 
13, 1995. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarland, 
Deputy  Secretary. 
(FR  Doc.  95-15312  Filed  6-21-95;  8:45  am) 

BILLING  CODE  8010-01-M 


[Release  No.  34-35852;  File  No.  SR-CHX- 
95-06] 

Self-Regulatory  Organizations; 
Chicago  Stock  Exchange,  Inc.;  Order 
Granting  Approval  to  Proposed  Rule 
Change  To  Add  Interpretation  and 
Policies  .01,  .02,  and  .03  Under  Rule  3 
of  Article  V  of  the  Exchange's  Rules 
and  To  Add  a  New  Clerk's  Fee 

June  16,  1995. 

On  March  1, 1995  the  Chicago  Stock 
Exchange,  Inc.  ("CHX"  or  "Exchange") 
submitted  to  the  Securities  and 
Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")  1  and  Rule  19b-4 
thereunder,^  a  proposed  rule  change  to 
add  interpretation  and  policies  .01,  .02 
and  .03  under  Rule  3  of  Article  V  of  the 
Exchange's  Rules  and  to  add  a  new 
clerk's  fee. 

The  proposed  rule  change  was 
published  for  comment  in  Securities 
Exchange  Act  Release  No.  35667  (May  3, 
1995),  60  FR  24947  (May  10, 1995).  No 
comments  were  received  on  the 
proposal. 

First,  the  proposed  rule  change  adopts 
interpretations  under  which  all  Floor 
employees  will  be  required  to  submit  a 
Uniform  Application  for  Securities 
Industry  Registration  or  Transfer  ("Form 
U— 4")  in  order  to  become  registered.' 
The  Form  U— 4  requires  detailed 
disclosure  of  background  information, 
including  information  regarding 
employment  and  disciplinary  history, 
and  is  the  standard  industry  form 


submitted  to  Self  Regulatory 
Organizations  ("SROis")  for  individuals 
required  to  be  registered  (including 
securities  salespersons  and  traders).  The 
Form  U— 4  also  requires  this  information 
to  be  updated  whenever  the  information 
submitted  becomes  inaccurate  or 
incomplete. 

Second,  the  Exchange  also  is 
imposing  a  requirement  that  a  member 
(or  member  organization)  promptly  give 
written  notice  of  termination  of  a  Floor 
employee  to  the  Exchange  on  the 
Uniform  Termination  Notice  for 
Securities  Industry  Registration  (Form 
U-5)  *  and  concurrently  provide  a  copy 
of  such  notice  to  the  person  Who  has 
been  terminated. 

Third,  the  proposal  will  require  all 
Floor  employees  of  members  and 
member  organizations  and  all  Exchange 
members  to  be  fingerprinted  and  to 
submit  such  fingerprints  to  the 
Exchange  for  identification,  background 
checking,  and  appropriate  processing.' 

Finally,  the  proposal  will  impose  an 
initial  registration  fee  on  clerks  of  $50. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  with  the 
requirements  of  Sections  6(b).^  In 
particular,  the  Commission  believes  the 
proposal  is  consistent  with  the  Section 
6(b)(5)  requirements  that  the  rules  of  an 
exchange  be  designed  to  promote  just 
and  equitable  principles  of  trade,  to 
prevent  fraudulent  and  manipulative 
acts,  and,  in  general,  to  protect  investors 
and  the  public.  Further,  the  Commission 
believes  that  the  proposal  is  consistent 
with  Section  6(c)(2)  of  the  Act '  in  that 
it  should  assist  the  Exchange  in 
fulfilling  its  regulatory  responsibilities 
regarding  the  granting  of  membership  by 
identifying  those  individuals  who  are 
subject  to  a  statutory  disqualification 
imder  Section  3(a)(39)  of  the  Act.*  In 


*  17  CFR  249.501  (1992). 


5  17  CFR  200.30-3(a)(12)  (1994). 

'  15  U.S.C.  78s(b)(l)  (1988). 

'  17  CFR  240.19b-4  (1994). 

'Currently,  only  Floor  employees  that  accept 
orders  from  the  public  and  applicants  for 
membership  are  required  to  submit  a  Form  U— 4  to 
the  Exchange. 


*  Form  U-5  contains  information  relating  to  the 
circumstances  surrounding  the  termination  of  an 
applicant's  prior  employment,  and  must  he 
completed  and  submitted  to  the  NASD,  and  other 
SROs  requiring  such  a  submission  under  their 
respective  rules,  whenever  a  registered  employee  is 
terminated. 

'  Fingerprinting  currently  is  required  for  each 
partner,  director,  officer  or  employee  of  broker- 
dealers  pursuant  to  Rule  17f-2  under  the  Act,  with 
certain  exceptions.  Floor  clerks  are  not  required  by 
Rule  17f-2  to  submit  fingerprints  t>ecause  they  do 
not  physically  handle  monies  or  securities.  See  17 
CFR  240.17f^2  (1994). 

6  15U.S.C  78f(b)(1988). 

-See  15  U.S.C.  78f(c)(19«8). 

■The  Exchange  is  required  to  make  a  ' 
determination  in  each  case  where  an  individual 
who  is  subject  to  a  statutory  disqualification  (e.g., 
is  suspended  or  liarred  by  an  SRO.  or  has  been 

Continued 
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addition,  it  should  assist  the  Exchange 
in  providing  detailed  information  to  the 
Commission  under  certain 
circumstances  as  required  in  Rule  19h- 
1.^  Moreover,  the  Commission  believes 
that  the  additional  fingerprinting 
requirements  being  imposed  by  the 
Exchange  will  further  enhance  security 
measures  implemented  by  the  CHX  and 
is  consistent  with  Section  17(f)(2)  of  the 
Act.'o  Finally,  the  Commission  finds 
that  the  clerk's  fee  is  consistent  with 
Section  6(b)(4)  of  the  Act,  which 
requires  exchange  rules  to  provide  for 
the  equitable  allocation  of  reasonable 
dues,  fees,  and  other  charges  among  its 
members  and  issuers  and  other  persons 
using  its  facilities.^' 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,i2  that  the 
proposed  rule  change  (SR-CHX-95-06) 
is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' ' 

Margaret  H.  McFarland. 
Deputy  Secretary. 
(PR  Doc.  95-15369  Filed  6-22-95;  8:45  am] 

BILUNQ  COOC  8010-01-M 


[Release  No.  34-35853;  File  No.  SR-NSCC- 

95-05] 

Self-Regulatory  Organizations; 
National  Securities  Clearance 
Corporation;  Order  Granting 
Accelerated  Approval  of  a  Proposed 
Rule  Change  Modifying  Procedures 
Relating  to  the  Trade  Comparison 
Service  for  [>ebt  Securities 

June  16,  1995. 

On  April  19, 1995,  the  National 
Securities  Clearing  Corporation 
("NSCC")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission") 
a  proposed  rule  change  (File  No.  SR- 
NSCC-95-05)  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act").i  On  April  27,  1995, 
NSCC  filed  an  amendment  to  the 
proposed  rule  change  requesting  the 
Commission  to  consider  the  rule  filing 


convicted  of  any  felony  or  certain  enumerated 
misdemeanors)  seeks  admission  to  or  continuance 
in  memtiership,  participation  in,  or  association  with 
a  member  or  member  organization.  See  15  U.S.C. 
78c(a)(39)  (1988). 

'Specifically,  the  Rule  requires  SROs  to  notify 
the  Commission  whenever  it  determines  to  admit  or 
continue  in  membership  or  participation  or 
association  with  a  member  or  member  organization, 
any  person  who  is  subject  to  a  statutory 
disqualification.  See  17  CFR  240.19b-l  (1994). 

"•See  supra  note  5. 

"  15  U.S.C.  78f[b)(4)  (1988). 

"15  U.S.C.  78s(b)(2)  (1988). 

"  17  CFR  200.30-3(a)(l2)  (1994). 

'  15  U.S.C  78s(b)(l)  (1988). 


pursuant  to  Section  19(b)(2)  ^  of  the  Act 
rather  than  under  Section  19(b)(3)(A)  ^ 
of  the  Act  as  originally  filed.*  Notice  of 
the  proposal  was  published  in  the 
Federal  Register  on  May  25,  1995.^  No 
comment  letters  were  received.  For  the 
reasons  discussed  below,  the 
Commission  is  granting  accelerated 
approval  of  the  proposed  rule  change. 

I.  Description  of  the  Proposal 

NSCC  is  modifying  its  procedures 
relating  to  the  trade  comparison  service 
for  debt  securities.  Specifically,  NSCC  is 
expanding  the  parameters  for  trade 
input  and  trade  comparison  for 
transactions  in  debt  securities.  The  rule 
change  will  expand  the  comparison 
parameters  for  debt  securities  from  $.05 
per  $1,000  of  contract  amount  to  a  net 
$10  difference  per  trade  for  trades  of 
$100,000  or  less  and  to  $.10  per  $1,000 
of  contract  amount  for  trades  greater 
than  $100,000.  NSCC  will  continue  to 
advise  participants  of  money  differences 
for  fixed  income  transactions  on  the 
morning  of  T+1  when  contract  prices 
are  reported  to  transaction  parties. 

NSCC  expects  to  implement  the 
proposed  rule  change  during  the  late 
part  of  the  second  quarter  of  1995. 
Participants  will  be  notified  of  the  exact 
date  of  this  change  by  an  NSCC 
Important  Notice. 

II.  Discussion 

Section  17A(b)(3)(F)6  requires  that  the 
rules  of  a  clearing  agency  be  designed  to 
promote  the  prompt  and  accurate 
clearance  and  settlement  of  securities 
transactions.  The  Commission  believes 
that  NSCC's  proposed  rule  change  is 
consistent  with  the  requirements  of 
Section  17A(b)(3)(F)  because  expanding 
the  comparison  parameters  for  trades  in 
debt  securities  should  increase  the 
initial  trade  date  comparison  rate  for 
such  transactions.  Although  NSCC  has 
established  comprehensive  and  effective 
procedures  for  the  resolution  of 
uncompared  trades,^  exfmnding  the 
comparison  parameters  to  increase  the 
initial  trade  date  comparison  rate 
should  result  in  a  greater  number  of 
trades  in  debt  securities  being  reported 
as  compared  earlier  in  the  settlement 
cycle.  Earlier  comparison  should 
provide  greater  certainty  that  those 


M5  U.S.C.  78«(b)(2)  (1988). 

M5  U.S.C.  788(b)(3)(A)  (1988). 
.  *  Letter  from  John  P.  Barry.  Associate  Counsel, 
NSCC.  to  Peter  Geraghty.  Senior  Counsel.  Division 
of  Market  Regulations,  Commission  (April  24. 
1995). 

'Securities  Exchange  Act  Release  No.  35733  (May 
18. 1995).  60  FR  27800. 

•15  U.S.C.  78q-l (b)(3)(F)  (1988). 

'  NSCC.  Rules  and  Procedures.  Procedure  U.D.2. 
(June  7.  1995). 


trades  will  settle  on  settlement  date. 
Consequently,  NSCC  members  should 
have  to  spend  less  time  and  resources 
on  the  supplemental  activity  required  to 
resolve  uncompared  trades. 
Accordingly,  the  Commission  believes 
that  the  proposed  rule  change  should 
facilitate  a  faster  and  more  effective 
comparison  process  and  thereby  should 
enhance  the  prompt  and  accurate 
clearance  and  settlement  of  securities 
transactions. 

NSCC  has  requested  that  the 
Commission  find  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  the  filing.  The 
Commissioii  finds  good  cause  for  so 
approving  the  proposed  rule  because  it 
will  permit  NSCC  to  notify  its  members 
and  to  begin  use  of  the  proposed  rule 
change  within  NSCC's  implementation 
schedule.  In  addition,  as  of  the  end  of 
the  period  for  public  comment,  the 
Commission  had  not  received  any 
comment  letters  on  NSCC's  proposal. 

in.  Conclusion 

For  the  reasons  stated  above,  the 
Commission  finds  that  the  proposal  is 
consistent  with  the  requirements  of 
Section  1 7A  of  the  Act  *  and  the  rules 
and  regulations  thereunder. 

It  is  Therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,«  that  the 
proposed  rule  change  (File  No.  SR- 
NSCC-95-05)  be,  and  hereby  is, 
approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'" 

Margaret  H.  McFarland. 
Deputy  Secretary. 
[FR  Doc.  95-15370  Filed  6-22-95;  8:45  am] 

WLUNQ  COOE  S01»-01-M 


[Release  No.  34-35862;  FUe  No.  SR-MASD- 
96-18] 

Selt-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  by 
National  Association  of  Securities 
Dealers,  Inc.,  Relating  to  Corporate 
Financing  Underwriting  Terms  and 
Arrangements 

June  19, 1995. 

On  May  3, 1995,  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD"  or  "Association")  filed  with 
the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
a  proposed  rule  change  pursuant  to 
Section  19(b)(1)  of  the  Securities 


Exchange  Act  of  1934  ("Act"),i  and 
Rule  19b— 4  thereunder.  ^  The  proposed 
rule  change  amends  the  NASD's  Rules 
of  Fair  Practice,  Article  III,  Subsection 
44(c)(6)(B)(xi)  of  the  Corporate 
Financing  Rule  to  raise  the  permissible 
level  of  non-cash  incentives  to  $100  per 
person  per  issuer  annually. 

Notice  of  the  proposed  rule  change, 
together  with  the  substance  of  the 
proposal,  was  issued  by  Ckimmission 
release  (Securities  Exchange  Act  Release 
No.  35712,  May  12, 1995)  and  by 
publication  in  the  Federal  Register  (60 
FR  26753,  May  18,  1995).  No  comment 
letters  were  received.  The  Commission 
is  approving  the  proposed  rule  change. 

I.  The  Terms  of  Substance  of  the 
Proposed  Rule  Change 

Subsection  44(c)(6)(B)(xi)  of  the 
Corporate  Financing  Rule  (the  "Rule") 
currently  prohibits  NASD  members 
from  receiving  non-cash  sales  incentives 
from  an  issuer  or  its  affiliates  valued  in 
excess  of  $50  per  person  per  issuer 
annually.  Such  non-cash  sales 
incentives  are  typically  de  minimis  in 
nature,  such  as  small  souvenir  or  gift 
items,  provided  by  issuers  to  a  member 
or  associated  persons  of  a  member.  The 
sole  purpose  of  this  rule  is  to  raise  the 
permissible  level  of  non-cash  sales 
incentives  to  $100  per  person,  annually. 

II.  Commission  Findings 

The  Commission  believes  that  a  dollar 
amount  of  $100  is  still  relatively  low 
and  will  neither  compromise  the  intent, 
nor  reduce  the  ability,  of  the  rule  to 
prevent  fraudulent  acts  and  practices 
that  might  arise  in  connection  with  the 
giving  of  gifts  or  payments  by  issuers 
and  their  affiliates  as  non-cash 
compensation  to  members  or  persons 
associated  with  members. 

Additionally,  the  amendment  will 
make  the  value-limitation  provisions  of 
the  Rule  consistent  with  similar 
provisions  in  Article  III,  Sections  10  and 
34  of  the  Rules  of  Fair  Practice,  with 
proposed  amendments  to  Sections  26 
and  29  now  pending  SEC  approval,  and 
with  Rule  350(a)  of  the  New  York  Stock 
Exchange  ("NYSE").  The  amendment  to 
the  Rule  would  provide  regulatory 
consistency  and  simplify  compliance  for 
member  firms  that  are  also  members  of 
the  NYSE. 

The  Commission  believes  that  the 
proposed  rule  change  is  consistent  with 
the  provisions  of  Section  15A(b)(6)  of 
the  Act, 3  whJth  require  that  the  rules  of 
the  association  be  designed  to  prevent 
fraudulent  and  manipulative  acts  and 


promote  just  and  equitable  principles  of 
trade  in  that  the  proposed  rule  change 
allows  for  an  increase  in  the  dollar  limit 
to  a  level  that  is  still  reasonably  de 
minimis  and  provides  for  regulatory 
consistency  with  other  rules  of  the 
NASD  and  the  NYSE. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  SR-NASD-95-18 
be,  and  hereby  is,  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority,  17  CFR  2O0.3O-3(a)(12). 
Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  95-15420  Filed  6-22-95;  8:45  am] 
BILUNG  COOE  8010-01-M 


[Release  No.  34-05854;  File  No.  SR-NYSE- 
95-09] 

Self-Regulatory  Organizations;  New 
York  Stock  Exchange,  Inc.;  Order 
Granting  Approval  to  Proposed  Rule 
Change  and  Amendment  No.  1  to 
Proposed  Rule  Change  Relating  to 
Entry  of  Limit-at-the-Close  Orders 

June  16,  1995. 
I.  Introduction 

On  March  3,  1995,  the  New  York 
Stock  Exchange,  Inc.  ("NYSE"  or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  and  Exchange 
Commission  of  1934  ("Act")'  and  Rule 
19b-4  thereunder,^  a  proposed  rule 
change  to  replace  its  current  pilot  ^  for 
the  entry  of  limit-at-the-close  ("LOC") 
orders  *  to  offset  a  published  market-at- 
the-close  ("MOC")  order  ^  imbalance  of 
50,000  shares  or  more  in  stocks  selected 
from  expiration  day^  pilot  stocks  with 
a  pilot  including  all  stocks  for  which 
MOC  order  imbalances  are  published. 
On  April  18, 1995,  the  NYSE  submitted 
Amendment  No.  1  to  the  proposed  rule 
change.^ 

The  proposed  rule  change,  including 
Amendment  No.  1,  was  published  for 
comment  in  Securities  Exchange  Act 
Release  No.  35653  (April  27,  1995).  60 


"15  U.S.C.  578q-l  (1988). 

•15  U.S.C.  S  7Bs(b)(2)  (1988). 
'"17  CFR  200.30-3(a)(12)  (1994). 


« 15  U.S.C.  78s(b)(l)  (1988). 

»17CFR240.19b-4. 

» 15  U.S.C.  780-3. 


'  15  U.S.C.  78s(b)(l). 
zi7CFR240.19b-4. 

'  See  Securities  Exchange  Act  Release  No.  3370G 
(March3.  1994).  59  FR  11093. 

*  A  LOC  order  is  a  limited  price  order  entered  for 
execution  at  the  closing  price  if  the  closing  price 

is  within  the  limit  specified.  See  NYSE  Rule  13. 

'  A  MCXH  order  is  a  market  order  to  be  executed 
in  its  entirety  at  the  closing  price  on  the  Exchange. 
Id. 

*  See  infra  note  1 1 . 

'  See  Letter  from  James  E.  Buck.  Senior  Vice 
President  and  Secretary,  NYSE,  to  Glen  Barrentine, 
Team  Leader.  SEC  dated  April  17,  1995. 


FR  21839.  No  comments  were  received 
on  the  proposal. 

n.  Description  of  the  Proposal 

The  proposed  rule  change  proposes  to  . 
expand  the  universe  of  stocks  in  which 
LOC  orders  may  be  entered  to  all  stocks 
for  which  MOC  imbalances  are 
published  pursuant  to  such  procedures 
regarding  time  of  order  entry  and  order 
cancellation  as  the  Exchange  may 
establish  from  time  to  time. 

Currently,  the  NYSE  allows  entry  of 
LOC  orders  to  offset  published 
imbalances  of  MOC  orders  of  50.000 
shares  or  more  in  five  of  the  so-called 
"pilot  stocks."  *  The  Commission 
approved  the  current  LOC  order  entry 
procedures  on  a  15-month  pilot  basis 
through  July  15,  1995. »  Thus  far,  LOC 
orders  been  entered  rarely.  Members 
cite  the  limited  number  of  stocks  for 
which  LOC  orders  may  be  entered  as  a 
primary  reason  for  not  committing 
resources  to  effect  system  program 
changes  necessary  to  support  the  pilot 
program. 

The  Exchange  believes  that  by 
expanding  the  universe  of  eligible  LOC 
stocks,  it  will  make  it  more  feasible  for 
member  firms  to  effect  the  systems 
changes  required  to  use  LOC  orders.*" 
The  Excheuige  is  therefore  proposing  to 
replace  the  current  pilot  to  permit  the 
entry  of  LOC  orders  to  offset  a  MOC 
order  imbalance  of  50,000  shares  or 
more  in  all  stocks  for  which  MOC  order 
imbalances  are  published."  The 


•  For  purposes  of  LCX^  order  entry.  Ihe  term  "pilot 
stocks"  refers  to  the  Expiration  Friday  pilot  stocks 
plus  any  additional  QIX  Expiration  Day  pilot 
stocks.  Specifically,  the  Expiration  Friday  pilot 
stocks  consist  of  the  50  most  highly  capitalized 
Standard  &  Poors  ("S&P")i(X)  stodu  and  any 
component  stocks  of  the  Major  VJarket  Index 
("MMI")  not  included  therein.  The  QIX  Expiration 
Day  pilot  stocks  consist  of  the  50  most  highly 
capitalized  S&P  500  stocks,  any  component  stocks 
of  the  MMI  not  included  therein  and  the  10  highest 
weighted  S&P  Midcap  400  stocks. 

'See  Release  No.  33706,  supra,  note  3. 

•oThe  NYSE  has  represented  that,  before 
initiating  the  expanded  pilot  program,  it  will 
submit  to  the  Commission  a  letter  (1)  stating  that 
the  NYSE  is  operationally  ready  to  accept  LOC 
orders  and  (2)  informing  the  Conunission  of  the 
start-up  date  for  this  pilot.  Telephone  conversation 
between  Donald  Siemer.  Director  of  Market 
Sur\'eillance,  NYSE,  to  Elisa  Metzger.  Senior 
Counsel.  SEC.  on  June  7. 1995. 

"Currently.  MCX;  imbalances  are  published  for 
pilot  stocks  on  expiration  days  and  non-expiration 
days.  The  term  "expiration  days"  refers  to  both  (1) 
the  trading  day.  usually  the  third  Friday  of  the 
month,  when  some  stock  index  options,  stock  index 
futures  and  options  on  slock  index  futures  expire 
or  settle  concurrently  ("Expiration  Fridays")  and  (2) 
the  trading  day  on  which  end  of  calendar  quarter 
index  options  expire  ("QIX  Expiration  Days"). 

In  addition,  on  non-expiration  days.  MOC 
imbalances  are  published  for  stocks  that  are  t>eing 
added  to  or  dropped  from  an  index  and,  upon  the 
request  of  a  specialist,  any  other  stock  with  the 

Continued 
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Exchange  intends  to  keep  the  3:55  p.m. 
cutoff  time  for  the  entry  of  LOG  orders, 
except  to  correct  a  bonafide  error.  On 
expiration  days,  LOG  orders  will 
continue  to  be  irrevocable  after  3:40 
p.m.,  except  to  correct  a  bonafide  error. 
For  non-expiration  days,  cancellation  of 
LOG  orders  would  be  prohibited  after 
3:55  p.m.,  except  to  correct  errors.'^ 

The  Exchange  believes  that  LOG 
orders  may  be  a  useful  means  to  help 
address  the  prospect  of  excess  market 
volatility  that  may  be  associated  with  an 
imbalance  of  MOC  orders  at  the  close. 
Therefore,  the  Exchange  believes  it  is 
appropriate  to  replace  the  current  pilot 
for  LOG  orders  to  a  pilot  including  all 
stocks  for  which  MOG  imbalances  are 
published  that  will  last  for  one  year 
from  the  date  of  approval  of  this 
proposed  rule  change. 

ni.  Discussion 

The  Gommission  ftnds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  with  the 
requirements  of  Sections  6(b). ''  The 
Gommission  believes  the  proposal  is 
consistent  with  the  Section  6(b))5) 
requirements  that  the  ndes  of  an 
exchange  be  designed  to  promote  just 
and  equitable  principles  of  trade,  to 
prevent  fraudulent  and  manipulative 
acts,  and,  in  general,  to  protect  investors 
and  the  public. 

As  noted  in  approving  the  current 
pilot,  the  self-regulatory  organizations 
have  instituted  certain  safeguards  to 
minimize  excess  market  volatility  that 
may  arise  from  the  liquidation  of  stock 
positions  related  to  trading  strategies 
involving  index  derivative  products.  For 
instance,  since  1986,  the  NYSE  has 
utilized  auxiliary  closing  procedures  on 
expiration  days.  These  procedures  allow 
NYSE  specialists  to  obtain  an  indication 
of  the  buying  and  selling  interest  in 
MOG  orders  at  expiration  and,  if  there 
is  a  substantial  imbalance  on  one  side 
of  the  market,  to  provide  the  investing 
public  with  timely  and  reliable  notice 
thereof  and  with  an  opportunity  to  make 
appropriate  investment  decisions  in 
response. 


approval  of  a  Floor  OfTicial.  See  Securities 
Exchange  Act  Release  No.  35589  (April  10.  1995). 
60  FR  19313. 

'■'The  NYSE  modined  its  electronic  display  book, 
such  that  LOC  orders  are  prioritized  relative  to 
other  LOC  orders  by  time  of  entry,  but  are  required 
to  yield  priority  to  all  conventional  limit  orders  on 
the  specialist's  book  at  the  same  price.  Telephone 
conversation  between  Donald  Siemer.  Director  of 
Market  Surveillance.  NYSE,  to  Elisa  Metzger.  Senior 
Counsel.  SEC.  on  June  16.  1995. 

■M5U.S.C78f(b). 


The  NYSE  auxiliary  closing 
procedures  have  worked  relatively  well 
and  may  have  resulted  in  more  orderly 
markets  on  expiration  days. 
Nevertheless,  both  the  Gommission  and 
the  NYSE  remain  concerned  about  the 
potential  for  excess  market  volatility, 
particularly  at  the  close  on  expiration 
days.  Although,  to  date,  the  NYSE  has 
been  able  to  attract  sufficient  contra-side 
interest  to  effectuate  an  orderly  closing, 
adverse  market  conditions  could 
converge  on  an  expiration  day  to  create 
a  market  dislocation  which  could  make 
member  firms  and  their  customers 
unwilling  to  acquire  significant 
positions. 

The  NYSE  recently  adopted  auxiliary 
closing  procedures  for  MOG  orders  on 
non-expiration  days  that  are 
substantially  similar  to  those  in  place 
for  expiration  days.'*  This  allows 
members  and  member  organizations  to 
follow  comparable  procedures  at  the 
close  on  all  trading  days.  Although  there 
is  less  likelihood  of  an  influx  of  MOG 
orders  at  the  close  on  non-expiration 
days,  certain  trading  and  asset 
allocation  strategies  use  NYSE  closing 
prices  and,  accordingly,  could  employ 
MOG  orders.  In  the  event  of  unusual 
market  conditions,  the  Gommission 
believes  that  the  MOG  prtx;edures  for 
non-expiration  days  offer  benefits  in 
terms  of  assessing  volatility  at  the  close 
of  trading  in  the  same  manner  as  the 
NYSE's  procedures  for  expiration  days. 

The  Gommission  continues  to  believe 
preliminarily  that  LOG  orders  should 
provided  the  NYSE  with  an  additional 
means  of  attracting  contra-side  interest 
to  help  alleviate  MOG  order  imbalances 
both  on  expiration  and  non-expiration 
days.  As  a  practical  matter,  the 
Gommission  believes  that  LOG  orders 
will  appeal  to  certain  market 
participants  who  other  wise  might  be 
reluctant  to  commit  capital  at  the  close. 
Specifically,  unlike  a  MOG  order,  which 
results  in  significant  exposure  to 
adverse  price  movements,  a  LOG  order 
will  allow  each  investor  to  determine 
the  maximum/minimum  price  at  which 
he  or  she  is  willing  to  buy/sell.  To  the 
extent  that  such  risk  management 
benefits  encourage  NYSE  member  firms 
and  their  customers  to  enter  orders  to 
offset  MOG  order  imbalances  of  50,000 
shares  or  more,  thereby  adding  liquidity 
to  the  market,  the  Gommission  agrees 
with  the  NYSE  that  LOC  orders  could 
become  a  useful  investment  vehicle  for 
curbing  excess  price  volatility  at  the 
close." 


The  Commission  also  finds  that  the 
NYSE  has  established  appropriate 
procedures  for  the  handling  of  LOC 
orders  and  that  the  NYSE's  existing 
surveillance  should  be  adequate  to 
monitor  compliance  with  those 
procedures.  Because  LOG  orders  will  be 
required  to  yield  priority  to 
conventional  limit  orders  at  the  same 
price,  the  Gommission  is  satisfied  that 
public  customer  orders  on  the 
specialist's  book  will  not  be 
disadvantaged  by  this  proposal.  In 
addition,  the  Commission  believes  that 
the  proposed  3:55  p.m.  deadline  for 
LOG  order  entry  strikes  a  reasonable 
balance  between  the  need  to  effectuate 
an  orderly  closing  and  the  need  to  avoid 
unduly  infringing  upon  legitimate 
trading  strategies.  Similarly,  in  the 
Commission's  opinion,  the  prohibition 
on  cancelling  LOG  orders  is  consistent 
with  the  Exchange's  auxiliary  closing 
procedures  and.  like  those  procedures, 
should  allow  spiecialists  to  make  a 
timely  and  reliable  assessment  of  order 
flow  and  its  potential  impact  on  the 
closing  price. 

The  Commission  is  approving  LOG 
order  entry  for  all  stocks  for  which  MOG 
order  imbalances  are  published  on  a 
"pilot  basis  contingent  on  the  extension 
or  permanent  approval  of  the  MOG 
procedures.*^  During  the  piiot  program, 
the  Gommission  expects  the  NYSE  to 
monitor  the  effectiveness  of  its  LOC 
order  procedures. 

The  Commission  therefore  requests 
that  the  NYSE  submit  a  report  to  the 
Commission,  by  May  31.  1996, 
describing  its  experience  with  the 
expanded  pilot  program.  At  a  minimum, 
this  report  should  contain  the  following 
data  for  each  expiration  day  during  the 
10-month  period  after  the  start-up  date 
for  LOG  order  entry  for  all  stocks:  (1) 
For  all  stocks  which  had  a  MOC  order 
imbalance  of  50,000  shares  or  more  at 
3:40  p.m..  the  names  of  those  stocks  and 
the  size  of  the  imbalance:  (2)  for  each 
stock  listed  in  (1)  above,  the  size  of  the 
MOG  order  im'oalance  at  4:00  p.m.  and 
an  appropriate  measure  of  the  size  of 
conventional  limit  order  and  LOC  order 
interest,  on  the  opposite  side  of  the 
market  from  the  imbalance,  at  4:00  p.m.; 
(3)  for  each  stock  listed  in  (1)  above,  (i) 
the  price  of  the  transaction  effected 
closest  in  time  to  3:40  p.m.,  the  price  of 
the  last  regular  way  trade  and  the 
closing  price,  (ii)  the  change  in  price  of 
the  closing  transaction,  measured  as  a 
percentage,  h-om  the  last  regular  way 


'<  See  supra  note  11. 

'^Furthermore,  the  Commission  notes  tftat  LOC 
orders  could  allow  the  NYSE  to  accomplish  this 
goal  without  diminishing  any  benefit  to  investor.-. 


from  trading  strategies  that  rely  on  MOC  orders  fb 
guarantee  a  fill  at  the  closing  price. 

'"The  pilot  program  for  MOC  procedures  expires 
on  October  ii .  1995.  See  Securities  Exchange  Acl 
Release  No  34916  (October  31.  1994).  Sf  TV  5S507. 
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trade  and  from  the  transaction  effected 
closest  in  time  to  3:40  p.m..  (iii) 
historical  data  einalyzing  price  volatility 
for  the  same  stock  on  expiration  days 
prior  to  the  implementation  of  this  pilot 
program;  and  (4)  the  average  price 
volatility  for  all  stocks  listed  in  (1) 
above.  The  NYSE  report  also  should 
contain,  for  one  week  per  calendar 
quarter  (including  at  least  one  week 
with  no  expiration  days)  the  data 
described  herein,  as  modified  to  reflect 
the  MOC  procedures  for  non-expiration 
days.  Any  requests  to  modify  this  pilot 
program,  to  extend  its  effectiveness  or  to 
seek  permanent  approval  for  the  pilot 
procedures  also  should  be  submitted  to 
the  Commission,  by  May  31,  1996.  as  a 
proposed  rule  change  pursuant  to 
Section  19(b)  of  the  Act. 

IV.  Conclusion 

It  is  therefore  ordered,  pursaunt  to 
Section  19(b)(2)  of  the  Act,*^  that  the 
proposed  rule  change  (SR-NYSE-95- 
09)  is  approved  on  a  pilot  basis  to  expire 
on  July  31.1996. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'*. 

Margaret  H.  McFarland. 
Deputy  Secretary. 
[FR  Doc.  95-15422  Filed  6-22-95;  8:45  am] 

BILLING  CODE  8010-01-M 


Issuer  Delisting;  Notice  of  Application 
To  Withdraw  From  Listing  and 
Registration;  (Elan  International 
Finance,  Ltd.,  Liquid  Yield  Option 
Notes  Dues  2012)  File  No.  1-11378 

lune  19. 1995. 

Elan  International  Finance.  Ltd. 
("Company")  has  filed  an  application 
with  the  Securities  and  Exchange 
Commission  ("Gommission").  pursuant 
to  Section  12(d)  of  the  Securities 
Exchange  Act  of  1934  ("Act")  and  Rule 
12d2-2{d)  promulgated  thereunder,  to 
withdraw  the  above  specified  security 
("Security")  from  listing  and 
registration  on  the  American  Stock 
Exchange.  Inc.  ("Amex"). 

The  reasons  alleged  in  the  application 
for  withdrawing  the  Security  from 
listing  and  registration  include  the 
following: 

According  to  the  Company,  it  has 
listed  the  Security  with  the  New  York 
Stock  Exchange,  Inc.  ("NYSE").  In 
making  the  decision  to  withdraw  the 
LYONS  from  listing  on  the  Amex.  the 
Company  considered  the  direct  and 
indirect  costs  and  expenses  in 
connection  with  maintaining  the  dual 


■'15U.S.C.  7es(b)(2). 
'•17  CFR  200.30-3(a)(12). 


listing  of  the  Security  on  the  NYSE  and 
on  the  Amex.  The  Company  does  not 
see  any  particular  advantage  in  the  dual 
trading  of  the  Security  and  believes  that 
dual  listing  would  fragment  the  market 
for  its  LYONS.  The  Amex  has  informed 
the  Company  that  it  has  no  objections  to 
the  withdrawal  of  the  Security  from 
listing  on  the  Amex. 

Any  interested  person  may.  on  or 
before  July  11,  1995,  submit  by  letter  to 
the  Secretary  of  the  Securities  and 
Exchange  Commission,  450  Fifth  Street 
NW.,  Washington,  D.C.  20549,  facts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  exchanges  and  what  terms, 
if  any,  should  be  imposed  by  the 
Commission  for  the  protection  of 
investors.  The  Gommission.  based  on 
the  information  submitted  to  it,  will 
issue  an  order  granting  the  application 
after  the  date  mentioned  above,  imless 
the  Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Jonathan  G.  Katz, 
Secretary. 
[FR  Doc.  95-15417  Filed  6-22-95;  8:45  am] 

BILLING  CODE  801(M)1-M 


Issuer  Delisting;  Notice  of  Application 
To  Withdraw  From  Listing  and 
Registration;  (Elan  Corporation  pic, 
American  Depositary  Shares 
Evidenced  by  American  Depositary 
Receipts,  Representing  Ordinary 
Shares,  Par  Value  4  Irish  Pence; 
Warrants  To  Purchase  Ordinary 
Shares,  par  Value  4  Irish  Pence, 
Represented  by  American  Depositary 
Shares,  Evidenced  by  American 
Depositary  Receipts  of  Elan 
Corporation,  pic)  File  No.  1-10416 

June  19, 1995. 

Elan  Corporation,  pic  ("Company") 
has  filed  an  application  with  the 
Securities  and  Exchange  Commission 
("Commission"),  pursuant  to  Section 
12(d)  of  the  Securities  Exchange  Act  of 
1934  ("Act")  and  Rule  12d2-2(d) 
promulgated  thereunder,  to  withdraw 
the  above  specified  securities 
("Securities")  from  listing  and 
registration  on  the  American  Stock 
Exchange,  Inc.  ("Amex"). 

The  reasons  alleged  in  the  application 
for  withdrawing  the  Securities  from 
listing  and  registration  include  the 
following: 

According  to  the  Company,  in 
addition  to  being  listed  on  the  Amex, 
the  Securities  are  listed  on  the  New 
York  Stock  Exchange,  Inc.  ("NYSE"). 


c 


In  making  the  decision  to  withdraw 
the  Securities  from  listing  on  the  Amex, 
the  Company  considered  the  direct  and 
indirect  costs  and  expenses  in 
coimection  vdth  maintaining  the  dual 
listing  of  the  Securities  on  the  NYSE 
and  on  the  Amex.  The  Company  does 
not  see  any  particular  advantage  in  the 
dual  trading  of  the  Securities  and 
believes  that  dual  listing  would 
fragment  the  market  for  the  .Securities. 

Any  interested  person  may,  on  or 
before  July  11,  1995,  submit  by  letter  to 
the  Secretary  of  the  Securities  and 
Exchange  Commission,  450  Fifth  Street 
NW.,  Washington,  DC  20549,  facts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  exchanges  and  what  terms, 
if  any,  should  be  imposed  by  the 
Gommission  for  the  protection  of 
investors.  The  Gommission,  based  on 
the  information  submitted  to  it,  will 
issue  an  order  granting  the  application 
after  the  date  mentioned  above,  unless 
the  Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Jonathan  G.  Katz, 
Secretary. 
[FR  Doc.  95-15418  Filed  6-22-95;  8:45  am) 

BILLMG  CODE  801(M)1-M 


Issuer  Delisting;  Notice  of  Application 
To  Withdraw  From  Listing  and 
Registration;  (Great  Pines  Water 
Company,  Inc.,  Common  Stock,  $0.01 
Par  Value)  File  No.  1-12130 

June  19, 1995. 

Great  Pines  Water  Company,  Inc. 
("Company")  has  filed  an  application 
with  the  Securities  and  Exchange 
Gommission  ("Commission"),  pursuant 
to  Section  12(d)  of  the  Securities 
Exchange  Act  of  1934  ("Act")  and  Rule 
12d-2(d)  promulgated  thereunder,  to 
withdraw  the  above  specified  security 
("Security")  from  listing  and 
registration  on  the  Boston  Stock 
Exchange,  Inc.  ("BSE"). 

The  reasons  alleged  in  the  application 
for  withdrawing  the  Security  from 
listing  and  registration  include  the 
following: 

According  to  the  Company,  the 
expense  associated  with  the  BSE  listing 
can  not  be  justified.  The  Security  is 
currently  a  Nasdaq  Stock  Market 
SmallCap  security. 

Any  interested  person  may,  on  or 
before  July  11,  1995.  submit  by  letter  to 
the  Secretary  of  the  Securities  and 
Exchange  Commission.  450  Fifth  Street 
NW..  Washington,  DC  20549.  facts 
bearing  upon  whether  the  application 
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has  been  made  in  accordance  with  the 
rules  of  the  exchanges  and  what  terms, 
if  any,  should  be  imposed  by  the 
Commission  for  the  protection  of 
investors.  The  Commission,  based  on 
the  information  submitted  to  it,  will 
issue  an  order  granting  the  application 
after  the  date  mentioned  above,  unless 
the  Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Jonathan  G.  Katz. 
Secretary. 
IFR  Doc.  95-15419  Filed  6-22-95;  8:45  ami 

BHXMG  CODE  SOIO-OI-M 


[Releas«  No.  35-26310] 

Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935,  as  amended 
r-Acf) 

June  16, 1995. 

Notice  is  hereby  given  that  the 
following  riling(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the  application(s) 
and/ or  declaration(s)  for  complete 
statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application(s)  and/or  declaration(s)  and 
any  amendments  thereto  is/are  available 
for  public  inspection  through  the 
Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application{s)  and/or  declaration's) 
should  submit  their  views  in  writing  by 
July  10, 1995,  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  D.C.  20549,  and  serve  a 
copy  on  the  relevant  applicant(s)  and/or 
declarant(s)  at  the  address(esl  specified 
below.  Proof  of  service  (by  affidavit  or, 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(s)  and/ 
or  declaration(s),  as  filed  or  as  amended, 
may  be  granted  and/or  permitted  to 
become  effective. 

Maine  Yankee  Atomic  Power  Company 
(No.  70-7627) 

Maine  Yankee  Atomic  Power 
Company  ("Maine  Yankee"),  329  Bath 
Road,  Brunswick,  Maine  04011,  an 
indirect  subsidiary  of  Northeast  Utilities 


and  New  England  Electric  System,  both 
registered  holding  companies,  has  filed 
a  post-effective  amendment  to  its 
declaration  under  Sections  6(a)  and  7  of 
the  Act  and  Rule  54  thereunder. 

By  order  dated  July  18, 1989  (HCAR 
No.  24925),  Maine  Yankee  was 
authorized  to  enter  into  a  Secured 
Credit  Agreement  ("Agreement")  with  a 
syndicate  of  commercial  banks  and  to 
issue  promissory  notes  ("Notes")  under 
the  Agreement,  through  August  31, 
1992,  from  time-to-time  in  an 
outstanding  aggregate  principal  amount 
of  up  to  $50  million.  The  Notes  could 
have  maturities  of  from  one  day  to  ten 
years  from  the  date  of  issuance.  By 
subsequent  order  dated  August  20,  1992 
(HCAR  No.  25608).  Maine  Yankee  was 
authorized  to  amend  the  Agreement 
("Amended  Agreement")  in  several 
respects,  including  the  interest  rate 
options,  and  to  extend  the  time  in 
which  it  could  issue  Notes  in  the  same 
outstanding  aggregate  principal  amount, 
through  August  31,  1995. 

Maine  Yankee  now  proposes  to 
extend  the  time  in  which  it  may  issue 
Notes  under  the  Amended  Agreement  in 
the  same  outstanding  aggregate 
principal  amount  and  under  the  same 
terms  and  conditions,  through  August 
31,  1998. 

Consolidated  Natural  Gas  Company,  et 
al.  (70-8619) 

Consolidated  Natural  Gas  Company 
("CNG"),  a  registered  holding  company, 
CNG  Tower,  625  Liberty  Avenue, 
Pittsburgh,  Pennsylvania  15222-3199, 
and  its  wholly  owned  nonutility 
subsidiary  companies,  CNG  Research 
Company  and  Consolidated  Natural  Gas 
Service  Company,  Inc.,  both  located  at 
CNG  Tower,  625  Liberty  Avenue, 
Pittsburgh,  Pennsylvania  15222-3199; 
CNG  Coal  Company;  CNG  Producing 
Company  ("Producing")  and  its 
subsidiary  company,  CNG  Pipeline 
Company,  all  located  at  CNG  Tov^rer, 
1450  Poydras  Street,  New  Orleans, 
Louisiana  70112-6000;  CNG 
Transmi6»on  Corporation  and  CNG 
Storage  Siarvice  Company,  both  located 
at  445  West  Main  Street.  Clarksburg, 
West  Virginia  26301;  CNG  Energy 
Services  Corporation  ("Energy 
Services"),  One  Park  Ridge  Center,  P.O. 
Box  15746,  Pittsburgh,  Pennsylvania 
15244-0746;  and  CNG's  public-utility 
subsidiary  companies.  The  Peoples 
Natural  Gas  Company,  CNG  Tower,  625 
Liberty  Avenue,  Pittsburgh, 
Pennsylvania  15222-3199;  The  East 
Ohio  Gas  Company,  located  at  1717  East 
Ninth  Street,  Cleveland,  Ohio  44114- 
0759;  Virginia  Natural  Gas,  Inc.,  5100 
East  Virginia  Beach  Boulevard,  Norfolk, 
Virginia  23502-3488;  Hope  Gas,  Inc., 


P.O.  Box  2868.  Clarksburg,  West 
Virginia  26301-2868;  and  West  Ohio 
Gas  Company  ("West  Ohio").  P.O.  Box 
1217.  Lima.  Ohio  45802-1217 
(Collectively,  "Subsidiaries"),  have  filed 
an  application-declaration  under 
sections  6(a),  6(a)(2),  7,  9(a),  10,  12(b) 
and  12(c)  of  the  Act  and  rules  43  and 
45.  A  notice  was  issued  by  the 
Commission  with  respect  to  this 
application-declaration  on  June  2, 1995 
(HCAR  No.  26300)  ("Notice"). 

As  set  forth  in  the  notice  and,  more 
completely,  in  the  application- 
declaration,  CNG  has  proposed  to  issue 
and  sell  commercial  paper  and/or  short 
term  notes  from  time  to  time  through 
June  30,  1996  in  amounts  not  to  exceed 
$1.25  billion  and  to  finance  the 
Subsidiaries  with  up  to  $1,225  billion 
through  June  30,  1996.  Additionally, 
CNG  Producing  proposes  through  June 
30,  1996  to  purchase  up  to  10,000  shares 
of  its  common  stock  from  CNG.  Also, 
CNG  Energy  Services  proposes  to  issue 
and  sell  shares  of  its  common  stock  to 
CNG  at  amounts  greater  than  par  up  to 
a  maximum  of  $10,000  per  share. 

Consolidated  Natural  Gas  Company,  et 
aL  (70-8621) 

Consolidated  Natural  Gas  Company 
("Consolidated"),  CNG  Tower, 
Pittsburgh.  Pennsylvania  15222-3199,  a 
registered  holding  company,  and  its 
wholly  owned  nonutility  subsidiary 
company,  CNG  Energy  Service 
Corporation  ("Energy  Services"),  One 
Park  Ridge  Center,  Pittsburgh, 
Pennsylvania  15244-0746,  have  filed  an 
application-declaration  under  sections 
9(a).  10  and  12(b)  of  the  Act  and  rule  45 
thereunder. 

By  order  dated  February  27,  1987 
(HCAR  No.  24329)  ("Order"),  the 
Commission  authorized  Energy 
Services,  among  other  things,  to  be  the 
gas  marketing  subsidiary  company  for 
the  Consolidated  System.  Specifically, 
the  Order  authorizes  Enezgy  Services,  as 
a  gas  marketer,  to  purchase,  pool, 
transport,  exchange,  store  and  sell  gas 
supplies  from  competitively  priced 
sources,  including  the  spot  markets, 
independent  producers  and  brokers,  and 
the  Consolidated  System  producing 
affiliate,  CNG  Producing  Company 
("Gas  Related  Activities"). 

Energy  Services  is  financed  by 
Consolidated  pursuant  to  the 
authorizations  granted  in  annual 
Consolidated  intra-system  financing 
proceedings.  Energy  Services  is 
currently  authorized,  for  the  period  July 
1, 1994  through  June  30, 1995,  to 
receive  up  to  $100  million  from 
Consolidated  under  the  system 
financing  order  dated  June  27, 1994 
(HCAR  No.  26072)  ("Financing 
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Authority").  A  request  to  increase  the 
amount  of  such  Financing  Authority  to 
$300  million  for  the  fiscal  period  July  1, 
1995  through  June  30,  1996  is  currently 
under  review  by  the  Commission. 
Energy  Services  now  proposes, 
without  further  Commission  approval, 
to  invest  an  aggregate  amount  not  to 
exceed  the  lesser  of  $150  million  or  its 
unused  Financing  Authority  to  acquire: 
(1)  an  ownership  interest,  which  may  be 
up  to  50%  of  the  voting  or  nonvoting 
stock,  in  one  or  more  corporations 
established  for  the  sole  purpose  of 
engaging  in  Gas  Related  Activities;  (2) 
either  into  its  own  name  or  through  a 
wholly  owned  special  purpose 
subsidiary  company,  up  to  50%  of  the 
general  partnership  interests  in  one  or 
more  partnerships,  or  up  to  50%  voting 
equity  interest  in  one  or  more  other  joint 
business  entities  such  as  joint  ventures 
or  limited  liability  companies,  which 
are  established  for  the  sole  purpose  of 
engaging  in  Gas  Related  Activities;  and/ 
or  (3)  up  to  100%  of  the  limited 
partnership  interests  in  one  or  more 
partnerships  established  for  the  sole 
purpose  of  engaging  in  Gas  Related 
Activities.  None  of  the  projects  in  which 
Energy  Services  would  seek  to  invest 
will  be  a  utility  company. 

Energy  Services  is  currently  reviewing 
a  number  of  possible  investments  in 
projects  with  nonaffiliates  which  would 
enhance  its  ability  to  obtain  supplies  of 
natural  gas  for  its  customers.  None  of 
the  projects  currently  under  study 
would  by  itself  require  equity 
investment  by  Energy  Services  or  its 
subsidiary  company  in  excess  of  $25 
million,  with  most  of  the  opportunities 
being  in  the  $3  to  $5  million  investment 
range.  The  amount  that  could  be 
invested  by  Energy  Services  in  joint 
entities  would  be  included  in  the 
Financing  Authority  available  to  Energy 
Services  from  Consolidated.  However, 
the  amount  invested  (including 
capitalized  development  expenses)  by 
Energy  Services  in  such  joint  entities 
will  in  no  event  exceed  the  lesser  of 
$150  million  or  the  unused  amount 
authorized  for  Consolidated  financing  of 
Energy  Services  during  the 
authorization  period  ending  December 
31.  1997. 

Consolidated  and  Energy  Services 
propose  to  guarantee  their  obligations 
incurred  as  a  result  of  equity 
investments  made  in  the  joint  entities 
up  to  an  aggregate  amount  not  to  exceed 
the  lesser  of  $150  million  or  its  unused 
Financing  Authority.  Such  guarantees,  if 
made  by  Consolidated,  would  be 
calculated  as  part  of  the  maximum  $750 
million  authority  to  guarantee 
obligations  of  Energy  Services  granted 


in  Commission  order  dated  November 
16.  1993  (HCAR  No.  25926). 

Atlantic  Energy,  Inc.  (70-8647) 

Atlantic  Energy,  Inc.  ("Atlantic"), 
6801  Black  Horse  Pike,  Pleasantville, 
New  Jersey  08232,  an  exempt  public 
utility  holding  company,  has  filed  an 
application  under  Sections  9(a)(2)  and 
10  of  the  Act. 

By  order  dated  October  15, 1987 
(HCAR.  24475)  ("Order"),  Atlantic,  a 
New  Jersey  corporation,  became  a 
public  utility  holding  company  exempt 
from  all  provisions  of  the  Act  except 
section  9(a)(2)  pursuant  to  section 
3(a)(1).  Atlantic's  principal  electric 
utility  subsidiary  company,  Atlantic 
City  Electric  Company  ("ACE"), 
provides  electric  service  in  southern 
New  Jersey.  The  Order  authorized 
Atlantic  to  acquire  the  common  stock  of 
ACE  and  those  of  ACE's  electric  utility 
subsidiary  company,  Deepwater 
Operating  Company,  pursuant  to 
Sections  9(a)(2)  and  10  of  the  Act. 

The  Order  was  issued  subject  to  the 
condition  that  neither  Atlantic  nor  any 
non-utility  subsidiary  of  Atlantic  would, 
without  prior  authorization  of  the 
Commission,  acquire  from  any  person 
other  than  a  subsidiary  company  or  an 
affiliate  of  the  acquiring  company,  or  an 
affiliate  of  any  associate  company,  any 
securities,  utility  assets  or  interests  in 
other  business  other  than: 

1.  Such  securities,  utility  assets,  or  interest 
in  any  business,  as  could  property  be 
acquired  under  the  Act  were  the  acquiring 
company  a  registered  holding  company  or  an 
associate  for  a  registered  holding  company, 
without  further  authorization,  f>ermiss)on,  or 
approval  by  the  Commission; 

2.  Securities,  or  assets,  or  an  interest  in  a 
business,  representing  (a)  an  investment  in 
qualifying  cogeneration  facilities,  as  defined, 
pursuant  to  PURPA  in  any  geographic  area  or 
(b)  an  investment  in  a  small  power 
production  project  located  in  the  service 
territory  of  Atlantic  Electric  or  any  other 
memt)er  of  the  Pennsylvania-New  Jersey 
Maryland  Interconnection  or  within  other 
areas  hereafter  allowed  by  law  or  applicable 
regulation; 

3.  Securities,  or  assets,  or  an  interest  in  any 
business,  representing  an  investment  in  a 
business  which  is.  or  upon  completion  of  the 
construction  thereof  will  be.  functionally 
related  to  Atlantic  Electric's  utility  business; 

4.  Securities,  or  assets,  or  an  interest  in  any 
business  representing  a  passive  investment  in 
property  acquired  on  terms  substantially 
equivalent  to  those  authorized  by  the 
Commission  in  Central  and  South  West 
Corp..  HCAR  No.  23578.  32  SEC  Docket  412 
(January  22.  1985); 

5.  The  purchase  by  an  investment 
subsidiary  of  Atlantic  Energy  of  accounts 
receivable  of  associate  companies  in  Atlantic 
Energy's  system  and  others  on  terms 
sul}stantially  equivalent  to  those  authorized 
by  the  Commission  in  Central  and  South 


West  Corp..  HCAR  No.  23767,  33  SEC  Docket 
971  (July  19.  1985)  and  HCAR  No.  24157.  36 
SEC  Docket  245  (Jufy  31. 1986);  or 

6.  Securities,  or  assets,  or  any  interest  in 
any  business  (a)  which  is  substantially 
equivalent  to  any  type  of  investment  of  any 
registered  holding  company  or  any  exempt 
holding  comptany,  or  any  subsidiary 
company  of  any  such  company,  that  shall 
have  been  authorized,  permitted,  or  approved 
by  order  of  the  Commission  issued 
sulisequent  to  January  1. 1987.  or  by  any  rule 
or  regulation  of  the  Commission,  or  (b)  which 
conforms  to  any  guidelines  or  restrictions  of 
a  general  or  generic  nature  applicable  to 
registered  holding  companies  or  exempt 
holding  companies  or  subsidiaries  thereof, 
that  have  been  adopted  or  approved  by  order 
of  the  Commission  issued  subsequent  to 
January  1. 1987.  or  by  any  rule  or  regulation 
of  the  Commission. 

Atlantic  requests  that  the  condition  be 
removed  from  the  Order  because  the 
circumstances  which  gave  rise  to  the 
inclusion  of  the  condition  in  the  Order 
no  longer  exist  and  such  removal  would 
not  be  detrimental  to  the  public  interest. 
Atlantic  notes  that  ACE's  rates  and 
certain  other  matters  are  subject  to 
regulation  by  the  New  Jersey  Board  of 
Public  Utilities  ("BPU")  and  Atlantic 
believes  that  the  regulatory  structure  in 
existence  in  New  Jersey  is  sufficient  to 
protect  ratepayers'  interests. 

In  addition,  the  New  Jersey  Division 
of  the  Ratepayer  Advocate,  which  is  the 
successor  to  Rate  Counsel,  has  indicated 
that  it  does  not  object  to  the  removal  of 
the  condition,  subject  to  Atlantic 
agreeing  to  remain  in  compliance, 
unless  the  Ratepayer  Advocate  shall 
agree  to  any  deviation,  with  the 
following  limitation  on  non-utility 
investments: 

So  long  as  Atlantic  Energy  shall  be  an 
exempt  holding  company  under  the  1935 
Act.  except  as  may  otherwise  be  authorized, 
p>ermitted  or  approved  by  order  of  the 
Commission,  or  of  any  successor 
commission,  under  the  1935  Act.  neither 
Atlantic  Energy  nor  Atlantic  City  Electric 
shall  make  any  investment,  including  loans, 
in  any  non-utility  subsidiary,  affiliate  or 
associate  company  that  would  cause  the  total 
investment  by  Atlantic  Energy  and  Atlantic 
City  Electric  in  all  such  non-utility 
subsidiaries,  affiliates  and  associate 
compianies  to  exceed,  at  the  time  any  such 
investment  is  made,  10%  of  Atlantic  Energy's 
consolidated  assets.  For  purposes  of  the 
foregoing,  a  company  primarily  engaged  in 
the  business  of  investing  in  and/or  the 
ownership  or  operation  of.  qualifying 
facilities,  as  defined  by,  PURPA  {'the  Public 
Utility  Regulatory  Policies  Act  of  19781,  shall 
be  deemed  not  to  be  a  "non-utility" 
subsidiary,  affiliate  or  associate  company. 

This  limitation  is  contained  in  an 
agreement  between  Atlantic  and  Rate 
Counsel  established  at  the  time  of  the 
formation  of  Atlantic  as  a  holding 
company. 
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For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

(FR  Doc.  95-15368  Filed  6-22-95;  8:45  am] 
aiLUNa  C006  aoio-oi-M 


Issuer  Delisting;  Notice  of  Application 
To  Withdraw  From  Listing  and 
Registration;  (Westbhdge  Capital 
Corp.,  Common  Stock,  $0.10  Par 
Value)  File  No.  1-8538 

June  19, 1995. 

Westbridge  Capital  Corp. 
("Company")  has  filed  an  application 
with  the  Securities  and  Exchange 
Conunission  ("Commission"),  pursuant 
to  Section  12(d)  of  the  Securities 
Exchange  Act  of  1934  ("Act")  and  Rule 
12d2-2(d)  promulgated  thereunder,  to 
withdraw  the  above  specified  security 
("Security")  from  listing  and 
registration  on  the  American  Stock 
Exchange,  Inc.  ("Amex"). 

The  reasons  alleged  in  the  application 
for  withdrawing  the  Security  from 
listing  and  registration  include  the 
following: 

According  to  the  Company,  in 
addition  to  being  listed  on  the  Amex. 
the  Security  is  listed  on  the  New  York 
Stock  Exchange.  Inc.  ("NYSE").  The 
Security  commenced  trading  on  the 
NYSE  at  the  opening  of  business  on 
April  12,  1995  and  concurrently 
therewith  the  Security  was  suspended 
fitjm  trading  on  the  Amex. 

In  making  the  decision  to  withdraw 
the  Security  from  listing  on  the  Amex, 
the  Company  considered  the  direct  and 
indirect  costs  and  expenses  attendant 
with  maintaining  the  dual  Usting  of  the 
security  on  the  NYSE  and  on  the  Amex. 
The  Company  does  not  see  any 
particular  advantage  in  the  dual  trading 
of  the  Security  and  believes  that  dual 
listing  would  fragment  the  market  for 
the  Security. 

Any  interested  person  may,  on  or 
before  July  11, 1995,  submit  by  letter  to 
the  Secretary  of  the  Seciuities  and 
Exchange  Conunission.  450  Fifth  Street, 
N.W.,  Washington.  D.C.  20549,  facts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  exchanges  and  what  terms, 
if  any.  should  be  imposed  by  the 
Commission  for  the  protection  of 
investors.  The  Commission,  based  on 
the  information  submitted  to  it.  will 
issue  an  order  granting  the  application 
after  the  date  mentioned  above,  unless 
the  Commission  determines  to  order  a 
hearing  on  the  matter. 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Jonathan  G.  Katz, 
Secretary. 
[FR  Doc.  95-15423  Filed  6-22-95;  8:45  am] 

BILUNO  COOE  a01(M>1-M 


DEPARTMENT  OF  STATE 
[Public  Notice  2223] 

Collection  of  Fee  for  Processing 
Garnishment  of  Department  of  State 
Employees  for  Payment  of  Debt 

agency:  Department  of  State. 
action:  Notice. 

SUMMARY:  The  Department  of  State  is 
giving  notice  that,  as  authorized  by  title 
5  United  States  Code,  section 
5520a(j)(2),  it  will  collect  and  use  a  fee 
for  processing  of  garnishments  against 
Department  of  State  employees  to  satisfy 
debts  other  than  for  alimony  or  child 
support.  The  fee  is  $30,  and  it  will  be 
collected  from  the  employee  at  the  time 
the  garnishment  is  first  instituted.  It  will 
be  added  to  the  amount  garnished  as  a 
charge  against  salary. 
EFFECTIVE  DATE:  Fay  period  beginning 
July  2,  1995. 

ADDRESSES:  Comments  regarding  this 
notice  should  be  sent  to  the  Assistant 
Legal  Adviser  for  Legislation  and 
General  Management  (L/LM),  Office  of 
the  Legal  Adviser,  Department  of  State, 
room  5425,  22nd  and  C  Streets  NW., 
Washington,  D.C.  20520. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Sheila  McCoy  phone  number  (202)  647- 
7359. 

SUPPLEMENTARY  INFORMATION:  The  law 
permitting  garnishment  to  satisfy  debts 
also  authorizes  government  agencies  to 
collect  a  fee  for  such  garnishments. 
Based  upon  a  cost  study,  the 
Department  of  State  has  decided  to 
impose  a  fee  of  $30.00  for  receipt  and 
processing  of  each  garnishment.  As 
required  by  the  law,  this  fee  will  be 
charged  to  the  employee  whose  salary  is 
being  garnished. 

The  fee  will  be  charged  for  each 
garnishment  order  served  and 
processed.  Thus,  each  time  a  coiut  or 
other  institution  orders  the  Department 
to  garnish  an  employee's  salary,  the 
Department  will  deduct  the  $30.00  fee. 
Although  administrative  costs  are 
incurred  for  each  pay  period  for  which 
a  garnishment  is  in  effect,  no  additional 
fee  will  be  charged  to  cover  those  costs. 

The  fee  will  deducted  at  the  time  the 
garnishment  is  first  instituted.  It  will  be 
added  to  the  garnishment  amount, 
except  that,  in  cases  where  the 


garnishment  amount  plus  the  fee  would 
exceed  the  statutory  garnishment  limit, 
the  garnishment  amount  will  be  reduced 
to  keep  the  total  within  that  limit. 

The  fee  does  not  apply  to 
garnishments  for  child  support  or 
alimony  under  title  42  of  the  United 
States  Code,  sections  659,  661'.  and  662. 
Mary  Beth  West, 

Assistant  Legal  Adviser  for  Legislation  and 
General  Management. 

(FR  Doc.  95-15380  Filed  6-22-95;  8:45  am] 

BILUNG  CODC  4710-0»-M 


[Public  Notice  2226] 

Advisory  Committee  on  Historical 
Diplomatic  Documentation;  Meeting 

The  Advisory  Committee  on 
Historical  Diplomatic  Documentation 
will  meet  July  6  and  7,  1995,  in  the 
Department  of  State,  in  Conference 
Room  1107. 

The  Committee  will  meet  in  open 
session  from  9:00  a.m.  on  the  morning 
of  Thursday,  July  6. 1995,  until  12  noon. 
The  remainder  of  the  Committee's 
sessions,  1  p.m.  on  Thvusday,  July  6 
until  1  p.m.  Friday,  July  7,  will  be 
closed  in  accordance  with  section  10(d) 
of  the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463).  It  has  been  determined 
that  discussions  during  these  portions  of 
the  meeting  will  involve  consideration 
of  matters  not  subject  to  public 
disclosure  under  5  U.S.C.  552b(c)(l), 
and  that  the  public  interest  requires  that 
such  activities  will  be  withheld  from 
disclosure. 

Questions  concerning  the  meeting 
should  be  directed  to  William  Z.  Slany, 
Executive  Secretary,  Advisory 
Committee  on  Historical  Diplomatic 
Documentation,  Department  of  State, 
Office  of  the  Historian,  Washington,  DC, 
20520,  telephone  (202)  663-1123. 

Dated:  June  19. 1995. 
William  Z.  Slany, 
Executive  Secretary. 
(FR  Doc.  95-15381  Filed  6-22-95;  8:45  am] 

BILUNO  COOE  4710-1 1-M 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Reports,  Forms  and  Recordkeeping 
Requirements 

AGENCY:  Department  of  Transportation 
(DOT),  Office  of  the  Secretary. 

ACTION:  Notice. 

SUMMARY:  This  notice  lists  those  forms, 
reports,  and  recordkeeping  requirements 
imposed  upon  the  pubUc  which  were 


transmitted  by  the  Department  of 
Transportation  to  the  Office  of 
Management  and  Budget  (OMB)  for  its 
approval  in  accordance  with  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1980  (44  USC  Chapter 
35). 

DATES:  June  16, 1994. 
ADDRESSES:  Written  comments  on  the 
EXDT  information  collection  requests 
should  be  forwarded,  as  quickly  as 
possible,  to  Edward  Clarke,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Room  10202, 
Washington,  DC  20503.  If  you  anticipate 
submitting  substantive  comments,  but 
find  that  more  than  10  days  from  the 
date  of  publication  are  needed  to 
prepare  them,  please  notify  the  OMB 
official  of  your  intent  immediately. 
FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  DOT  information 
collection  requests  submitted  to  OMB 
may  be  obtained  from  Susan  Pickrel  or 
Annette  Wilson,  Information  Resource 
Management  (IRM)  Strategies  Division, 
M-32,  Office  of  the  Secretary  of 
Transportation,  400  Seventh  Street  SW., 
Washington,  IX  20590,  (202)  366-4735. 
SUPPLEMENTARY  INFORMATION:  Section 
3507  of  Title  44  of  the  United  States 
Code,  as  adopted  by  the  Paperwork 
Reduction  Act  of  1980.  requires  that 
agencies  prepare  a  notice  for  publication 
in  the  Federal  Register,  listing  those 
information  collection  requests 
submitted  to  OMB  for  approval  or  . 
renewal  under  that  Act.  OMB  reviews 
and  approves  agency  submissions  in 
accordance  with  criteria  set  forth  in  that 
Act.  In  carrying  out  its  responsibilities, 
OMB  also  considers  public  comments 
on  the  proposed  forms  and  the  reporting 
and  recordkeeping  requirements.  OMB 
approval  of  an  information  collection 
requirement  must  be  renewed  at  least 
once  every  three  years. 

Items  Submitted  to  OMB  for  Review 

The  following  information  collection 
requests  were  submitted  to  OMB  on 
June  16, 1995: 
DOT  No:  4067 
OMB  No;  2127— New 
Administration:  National  Highway 

Traffic  Safety  Administration 

(NHTSA) 
Title:  NHTSA  Customer  Satisfacdon 

Surveys 
Need  for  Information:  Executive  Order 

No.  12862  requires  agencies  to  set 

customer  service  standards. 
Proposed  Use  of  Information:  This 

information  will  be  used  by  NHTSA 

to:  (1)  Identify  their  customers,  and 

(2)  Survey  their  customers  on  services 

and  results  desired  and  on  satisfaction 

with  existing  services 


Frequency:  Varies  with  each  survey 
Burden  Estimate:  Varies  writh  each 

survey 
Respondents:  Varies  with  each  survey 
Form(s):  None 
Average  Burden  Hours  Per  Response: 

Varies  with  each  survey. 

Issued  in  Washington.  DC,  on  June  16, 
1995. 

Paula  R.  Ewen, 

Chief,  Information  Resource  Management 

(IBM).  Strategies  Division. 

!FR  Doc.  95-15359  Filed  6-22-95;  8:45  am) 

BILLING  COOE  4910-62-P 


Notice  of  Applications  for  Certificates 
of  Public  Convenience  and  Necessity 
and  Foreign  Air  Carrier  Permits  Filed 
Under  Subpart  Q  During  the  Week 
Ended  June  16, 1995. 

The  following  Applications  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  Subpart  Q  of 
the  Department  of  Transportation's 
Procedural  Regulations  (See  14  CFR 
302.1701  et.  seq.).  Thedue  date  for 
Answers,  Conforming  Applications,  or 
Motions  to  Modify  Scope  are  set  forth 
below  for  each  application.  Following 
the  Answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases 
a  final  order  without  further 
proceedings. 
Docket  Number:  50393 
Date  filed  :  June  12,  1995 
Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope;  July  10,  1995 
Description:  Application  of  Air 
Alliance,  Inc.,  pursuant  to  49  U.S.C. 
Section  41304  of  the  Act,  and  Subpart 
Q  of  the  Regulations,  applies  for 
amendment  if  its  Foreign  Air  Carrier 
Permit  to  authorize  it  to  provide 
scheduled  and  charter  foreign  air 
transportation  of  persons,  property, 
and  mail  fit)m  any  point  or  points  in 
Canada  to  any  point  or  points  in  the 
United  States. 
Docket  Number:  50394 
Date  filed:  ]une  12, 1995 
Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  July  10,  1995 
Description:  Application  of  Air  Ontario, 
Inc.,  pursuant  to  49  U.S.C.  Section 
41304  of  the  Act  and  Subpart  Q  of  the 
Regulations,  applies  for  amendment 
of  its  Foreign  Air  Carrier  Permit  to 
authorize  it  to  provide  scheduled  and 
charter  foreign  air  transportation  of 
persons,  property,  and  mail  from  any 


point  or  points  in  Canada  to  any  point 
or  points  in  the  United  States. 

Docket  Number:  50397 

Date  filed:  June  13, 1995 

Dqf  Date  for  Answers.  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  June  28, 1995 

Description:  Application  of  Loken 
Aviation,  Inc.,  requests  the 
Department  to  reissue  its  certificate  of 
public  convenience  and  necessity  in 
the  name  of  Lynden  Air  Cargo,  Inc., 
and  accept  the  fitness  data  included 
in  Appendix  A  in  support  of  its 
existing  operation.  In  addition, 
applicant  requests  that  it  be  found  fit 
to  operate  large  aircraft  in  all-cargo 
service  as  outlined  in  Appendix  C. 
Under  its  code  sharing  agreement 
with  Zantop,  applicant  has  no 
operational  control  or  financial 
responsibility  for  the  of>eration  of 
large  aircraft  service,  and  there  has 
been  no  significant  change  in  its 
operations  as  a  result. 

Docket  Number:  50399 

Date  filed:  June  16, 1995 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  July  14, 1995 

Description:  Application  of  Malev 
Hungarian  Airlines,  pursuant  to 
Section  402(c)  of  the  Act  and  Subpart 
Q  of  the  Regulations,  requests  renewal 
of  its  Foreign  Air  Carrier  Permit  for: 

(a)  Authority  to  engage  in  foreign  air 
transportation  of  persons,  property 
and  mail  between  Budapest  and  the 
co-terminal  points  New  York,  Chicago 
and  Los  Angeles  (code-sharing  only) 
via  intermediate  points  in  Europ>e  and 
Canada. 

(i)  MALEV  proposes  to  continue  to 
serve  New  York  (John  F.  Kennedy 
International  Airport). 

(ii)  The  current  service  involved 
herein  will  continue  to  be  scheduled 
service  involving  persons,  property  and 
mail,  utilizing  Himgarian  registered 
Boeing  767-200  aircraft.  The  continuing 
frequency  of  service  will  be  daily 
scheduled  round-trip  flights  between 
Budapest  and  New  York. 

(iii)  At  a  later  date  Malev  may  also 
serve  the  co-terminal  points  Chicago 
and/or  Los  Angeles,  whether  through 
joint  commercial  use  (blocked  space)  or 
code  sharing  agreements,  with  one  or 
more  carriers  or.  eventually  through 
direct  operation  of  owned  or  leased 
aircraft. 

(b)  In  addition  to  the  scheduled 
services  proposed  to  continue  to  be 
operated  imder  the  authorizations 
sought  herein.  Malev  also  requests 
continuing  authority  to  engage  in 
charter  services: 

(i)  With  respect  to  passenger  and/or 
cargo  flights  between  any  point  or 
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points  in  Hungary  and  any  p)oint  or 
points  in  Hungary  and  any  point  or 
points  in  the  United  States;  and 

(ii)  With  respect  to  passenger  flights: 
between  any  point  or  points  in  the      % 
United  States,  and  any  point  or  points 
in  any  third  country  or  countries 
provided  that  such  traffic  is  carried  via 
a  point  or  points  in  Hungary  and  makes 
a  stopover  in  Hungary  for  at  least  two 
consecutive  nights. 

Docket  Number:  50405 

Dote/j/ed.  June  16. 1995 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  July  14. 1995 

Description:  Application  of  Continental 
Airlines,  Inc..  pursuant  to  49  U.S.C. 
41108,  and  Subpart  Q  of  the  Act. 
applies  for  a  certificate  of  public 
convenience  and  necessity 
authorizing  it  to  provide  scheduled 
foreign  air  transportation  of  persons, 
property  and  mail  between  Houston. 
Texas  and  Newark.  New  Jersey,  on  the 
one  hand,  and  Lima,  Peru,  on  the 
other  hand,  nonstop  or  via  Bogota, 
Colombia.  Continental  also  requests 
the  right  to  combine  service  at  the 
points  on  this  route  with  service  at 
other  points  Continental  is  authorized 
to  serve  by  certificates  or  exemptions, 
consistent  with  applicable 
international  agreements. 

Pauktte  V.  Twine.  Chief. 

Documentary  Services  Division. 

|FR  Doc.  95-15463  Filed  6-22-95;  8:45  am] 

BiLUNG  cooe  4no-a2-p 


National  Highway  Traffic  Safety 
Administration 

Research  and  Development  Programs 
Meeting  Agenda 

AGENCY:  National  Highway  Traffic 
Safety  Administration.  DOT. 
ACTION:  Notice. 


SUMMARY:  This  notice  provides  the 
agenda  for  a  public  meeting  at  which 
NHTSA  will  describe  and  discuss 
specific  research  and  development 
projects. 

DATES  AND  TIMES:  As  previously 
announced,  the  National  Highway 
Traffic  Safety  Administration  will  hold 
a  public  meeting  devoted  primarily  to 
presentations  of  specific  research  and 
development  projects  on  June  27, 1995, 
beginning  at  1:30  p.m.  and  ending  at 
approximately  5:00  p.m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Ramada  Inn,  near  Detroit  Metro. 
8270  Wickham  Rd.,  Romulus.  MI  48174. 
SUPPLEMENTARY  INFORMATION:  This 
notice  provides  the  agenda  for  the  tenth 


of  a  series  of  quarterly  public  meetings 
to  provide  detailed  information  about  its 
research  and  development  programs. 
This  meeting  will  be  held  on  June  27. 
1995.  The  meeting  was  announced  on 
May  25, 1995  (60  PR  27808).  For 
additional  information  about  the 
meeting  consult  that  announcement. 

Starting  at  1:30  p.m.  and  concluding 
by  5:00  p.m..  NHTSA's  Office  of 
Research  and  Development  will  discuss 
the  following  topics: 

*  Upgrade  side  impact  protection. 

*  Vehicle  aggressivity  and  fleet 
compatibility, 

*  Crash  test  dummy  component 
development. 

*  Upgrade  seat  and  occupant  restraint 
systems. 

*  Thorax  injury  research  program, 

*  Performance  guidelines  for  ITS 
systems, 

*  Crash  causal  analysis. 

NHTSA  has  based  its  decisions  about 
the  agenda,  in  part,  on  the  suggestions 
it  received  by  June  8.  1995.  in  response 
to  the  announcement  published  on  May 
25. 1995. 

As  announced  on  May  25. 1995,  in 
the  time  remaining  at  the  conclusion  of 
the  presentations,  NHTSA  will  provide 
answers  to  questions  on  its  research  and 
development  programs,  where  those 
questions  have  been  submitted  in 
writing  by  June  19,  1995,  to  the 
.  Associate  Administrator  for  Research 
and  Development,  NRI>-01,  National 
Highway  Traffic  Safety  Administration, 
Washington,  EX:  20590. 
FOR  FURTHER  INFORMATION  CONTACT:  Rita 
I.  Gibbons,  Administrative  Staff 
Assistant,  Office  of  Research  and 
Development,  400  Seventh  Street,  SW, 
Washington,  DC  20590.  Telephone: 
202-366-4862.  Fax  number:  202-366- 
5930. 

Issued:  June  19.  1995. 
William  A.  Boehly, 

Associate  Administrator  for  Research  and 
Development. 
|FR  E)oc.  95-15391  Filed  6-22-95.  8:45  am) 

BILLING  CODE  4910-S9-M 


calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110,  1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 

Financial  Management  Service  (FMS) 

OMB  Number:  1510-0030 
Form  Number:  POD  1690 
Type  of  Review:  Extension 
Title:  Certification  of  Bill  From 

Undertaker 
Description:  This  form  is  used  when 
application  is  made  by  the  funeral 
home  for  the  funeral  expenses  of  a 
deceased  postal  depositor.  This  form 
is  completed  by  a  relative  of  the 
deceased  depositor  certifying  that  the 
bill  submitted  by  the  funeral  home  is 
correct.  Entitlement  to  the  funds  are 
based  on  this  data  to  insure  proper 
payment. 
Responde.its:  Individuals  or  households 
Estimated  Number  of  Respondents:  10 
Estimated  Burden  Hours  Per  Response: 

15  minutes 
Frequency  of  Response:  On  occasion 
Estimated  Total  Reporting  Burden:  3 

hours 
Clearance  Officer:  Jacqueline  R.  Perry, 
(301)  344-8577,  Financial 
Management  Service,  3361-L  75th 
Avenue,  Landover,  MD  20785 
OMB  Reviewer:  Milo  Sunderhauf,  (202) 
395-7340,  Office  of  Management  and 
Budget,  Room  10226,  New  Executive 
Office  Building,  Washington,  DC 
20503. 
Lois  K.  Holland 
Departmental  Reports  Management 
Officer. 
|FR  Doc.  95-15444  Filed  6-22-95;  8:45  am) 

BtLLING  cooe  4810-35-P 


DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

June  13, 1995. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 


Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

June  16.  1995. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 


Bureau  of  Alcohol,  Tobacco  and 
Firearms  (BATF) 

OMB  Number.  1512-0046 

Form  and  Recordkeeping  Numbers:  ATF 
F  27-G  and  ATF  REC  5520/2 

Type  of  Review.  Extension 

Title:  Applications — Volatile  Fruit- 
Flavor  Concentrate  Plants 

Description:  Persons  who  wish  to 
establish  premises  to  manufacture 
volatile  friiit-flavor  concentrates  are 
required  to  file  an  application  so 
requesting.  ATF  uses  the  application 
information  to  identify  persons 
responsible  for  such  manufacture, 
since  these  products  contain  ethyl 
alcohol  and  have  potential  for  use  as 
alcoholic  beverages  with  consequent 
loss  of  revenue.  The  application 
constitutes  registry  of  a  still,  a 
statutory  requirement 

Respondents:  Business  or  other  for- 
profit 

Estimated  Number  of  Respondents/ 
Recordkeepers:  10 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper.  3  hours 

Frequency  of  Response:  On  occasion 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  30  hours 

OMB  Number.  1512-0098 

Form  and  Recordkeeping  Numbers:  ATF 
F  5520.2  and  ATF  REC  5520/1 

Type  of  Review.  Extension 

Title:  Annual  Report  of  Concentrate 
Manufacturers,  and  Usual  and 
Customary  Business  Records- Volatile 
Fruit  Flavor  Concentrate  (VFFC) 
Plants 

Description:  VFFC  manufacturers  are 
regulated  because  the  products  they 
produce  contain  ethyl  alcohol  which 
can  be  diverted  to  untaxpaid  beverage 
use.  Records  required  are  usual  and 
customary  business  records  of  receipt 
and  transfer.  The  required  annual 
report  provides  a  basis  for  statistics 
concerning  this  industry.  Records  and 
the  report  are  audited  to  protect  the 
revenue 

Respondents:  Business  or  other  for- 
profit 

Estimated  Number  of  Respondents/ 
Recordkeepers:  87 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper.  20 
minutes 

Frequency  of  Response:  Annually 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  29  hours 

OMB  Number  1512-0515 

Form  Number  ATF  F  5000.28T 

Type  of  Review.  Extension 

Title:  1993  Cigarette  Floor  Stocks  Tax 
Return,  Recordkeeping  and  Reporting 
Requirements 

Description:  The  Omnibus  Budget 
Reconciliation  Act  of  1990  raised  the 


excise  tax  of  tobacco  products 
effective  1/1/93.  The  Act  also  imposes 
a  floor  stocks  tax  affecting  wholesale 
and  retail  dealers  in  cigarettes  as  well 
as  producing/warehouse  facilities. 
ATF  F  5000.28T  and  the  regulations 
(already  published)  implement  the 
law  and  are  necessary  to  protect  the 
revenue 

Respondents:  Business  or  other  for- 
profit 

Estimated  Number  of  Respondents: 
60,000 

Estimated  Burden  Hours  Per 
Respondent:  12  hours,  30  minutes 

Frequency  of  Response:  Other  (One  time 
only,  January  1993) 

Estimated  Total  Reporting  Burden: 
750,000  hours 

Clearance  Officer.  Robert  N.  Hogarth, 
(202)  927-8930,  Bureau  of  Alcohol, 
Tobacco  and  Firearms,  Room  3200, 
650  Massachusetts  Avenue,  NW., 
Washington,  DC  20226 

OMB  Reviewer  Milo  Sunderhauf.  (202) 
395-7340,  Office  of  Management  and 
Budget,  Room  10226.  New  Executive 
Office  Building,  Washington,  DC 
20503 

Lois  K.  HoUand. 

Departmental  Reports  Management  Officer. 

IFR  Doc.  95-15445  Filed  6-22-95;  8:45  am) 

BILUNQ  CODE  4S10-31-P 


Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

June  16, 1995. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 

U.S.  Customs  Service  (CUS) 

OMB  Number  1515-0001. 

Form  Number  CF  7509. 

Type  of  Review.  Extension. 

Title:  Air  Cargo  Manifest. 

Description:  Customs  Form  7509  is  the 
source  of  information  that  provides 
for  the  accountability,  integrity,  and 
security  of  goods  in  air  commerce  that 
are  imported  into  the  United  States. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents:  150. 


Estimated  Burden  Hours  Per 
Respondent.  40  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
116,586  hours. 

OMB  Number:  1515-0077. 

Form  Number:  CF  7514. 

Type  of  Review.  Extension. 

Title:  Drawback  Notice  (Lading/Foreign 
Trade  Zone  Transfer). 

Description:  Customs  Form  7514  is  used 
by  drawback  liquidators  to  determine 
that  a  drawback  claimant  has  received 
supplies  (normally  oil)  for  use  in 
operating  the  vessels  or  aircraft  and  is, 
therefore,  entitled  to  drawback  of 
these  supplies  or  that  articles  were 
properly  transferred  to  a  foreign  trade 
zone  rather  than  being  exported. 

Respondents:  Business  or  other  for- 
profit.  Individuals  or  households. 

Estimated  Number  of  Respondents:  100. 

Estimated  Burden  Hours  Per 
Respondent:  15  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden:  833 
hours. 

Clearance  Officer.  Norman  Waits,  (202) 
927-1551,  U.S.  Customs  Service, 
Printing  and  Records  Management 
Branch,  Room  6426, 1301 
Constitution  Avenue  NW., 
Washington,  DC  20229. 

OMB  Reviewer  Milo  Sunderhauf,  (202) 
395-7340,  Office  of  Management  and 
Budget,  Room  10226,  New  Executive 
Office  Building,  Washington,  IX; 
20503. 

Lois  K.  HoUand, 

Departmental  Reports  Management  Officer. 

(FR  Doc.  95-15446  Filed  6-22-95;  8:45  am) 

BILLMG  COOE  4820-02-P 


Public  information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

June  12.  1995. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed     ■ 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110,  1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 

Internal  Revenue  Service  (IRS) 

OMBNuw.ber  1545-1262. 
Form  Number:  IRS  Foim  8038-Q. 
Type  of  Review:  Reinstatement. 
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Title:  Issuer's  Information  Return  for 
Qualified  Mortgage  Bonds  (QMBs). 

Description:  Form  8038-Q  is  used  by 
issuers  of  qualified  mortgage  bonds  to 
report  information  to  the  Internal 
Revenue  Service  applicable  to  each 
federally-subsidized  mortgage  loan 
financed  through  the  issuance  of  a  bond 
and  to  furnish  certain  required 
information  to  the  mortgagors 
(borrowers).  These  issuers  include  state 
and  local  governments. 

Respondents:  State,  Local  or  Tribal 
Government. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  74.500. 
Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 
Recordkeeping — 5  hr..  30  min. 
Learning  about  the  law  or  the  form — 

2  hr.,  23  min. 
Preparing,  Copying,  assembling,  and 
sending  the  form  to  the  IRS  and  to 
the  borrower  or  holder — 2  hr.,  35 
min. 
Frequency  of  Response:  Other  (a  filing 
for  each  federally-subsidized  mortgage 
granted). 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  1,673,600  hours. 

Clearance  Officer:  Garrick  Shear, 
(202)  622-3869,  Internal  Revenue 
Service,  Room  5571, 1111  Constitution 
Avenue,  N.W.,  Washington,  DC  20224. 

0MB  Reviewer:  Milo  Sunderhauf, 
(202)  395-7340,  Office  of  Management 
and  Budget,  Room  10226,  New 
Executive  Office  Building,  Washington, 
DC  20503. 
Loi<  K.  Holland, 

Departmental  Reports  Management  Officer. 
|FR  Doc.  95-15447  Filed  6-22-95;  8:45  am] 

MUMQ  CODE  4«3(M)1-P 


Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

June  16, 1995 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110,  1425  New  York 
Avenue,  NW.,  Washington.  DC  20220. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-1059. 
Fonn  Number:  IRS  Forms  7018  and 
701&-A. 


Type  of  Review:  Revision. 
Title:  Employer's  Order  Blank  for 
Forms. 

Description:  Forms  7018  and  7018-A 
allow  taxpayers  who  must  file 
information  returns  a  systematic  way  to 
order  information  tax  forms  materials. 
Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
1,668,000. 

Estimated  Burden  Hours  Per 
Respondent:  3  minutes. 
Frequency  of  Response:  Annually. 
Estimated  Total  Reporting  Burden: 
83,400  hours. 

OMB  Number:  1545-1083. 
Regulation  ID  Number:  INTL-0961- 
86  Temporary  Regulations  (T.D.  8261); 
INTL-0399-88  Final  Regulations  (T.D. 
8434). 

Type  of  Review:  Extension. 
Title:  Treatment  of  Dual  Consolidated 
Losses. 

Description:  Section  1503(d)  denies 
use  of  the  losses  of  one  domestic 
corporation  by  another  affiliated 
domestic  corporation  where  the  loss 
corporation  is  also  subject  to  the  income 
tax  of  another  country.  The  regulation 
allows  an  affiliate  to  make  use  of  the 
loss  if  the  loss  has  not  been  used  in  the 
foreign  country  and  if  an  agreement  is 
attached  to  the  income  tax  return  of  the 
dual  resident  corporation  or  group,  to 
take  the  loss  into  income  upon  future 
use  of  the  loss  in  the  foreign  country. 
The  regulation  also  requires  separate 
accounting  for  a  dual  consolidated  loss 
where  the  dual  resident  corporation 
files  a  consolidated  return. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
400. 

Estimated  Burden  Hours  Per 
Respondent:  45  minutes. 
Frequency  of  Response:  Annually. 
Estimated  Total  Reporting  Burden: 
328  hours. 

OMB  Number:  1545-1336. 
Form  Number:  IRS  Forms  9455  and 
9456. 

Type  o/flevjew;  Extension. 
Title:  IRS  Taxpayer  Education 
Programs  Annual  Survey. 

Description:  The  data  collected  will 
be  used  to  estimate  the  number  of 
individuals  who  teach  IRS'  Educational 
Programs,  and  the  number  of  students 
who  are  exposed  to  the  Understanding 
Taxes  (UT)  High  School,  UT-8th  Grade, 
UT-Post  Secondary,  and  the  Small 
Business  Tax  Education  Programs 
during  the  course  of  a  year.  It  will  also 
be  used  to  justify  the  continued  use  of 
these  programs.  This  effort  is  in  line 
with  IRS  initiatives  on  reducing 


taxpayer  burden  and  Compliance  2000 
initiatives  to  encourage  voluntary 
compliance  with  the  tax  laws. 

Respondents:  State.  Local  or  Tribal 
Government. 

Estimated  Number  of  Respondents: 
120.800. 

Estimated  Burden  Hours  Per 
Respondent:  10  minutes. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting  Burden: 
20,137  hours. 

Clearance  Officer:  Garrick  Shear, 
(202)  622-3869,  Internal  Revenue 
Service,  Room  5571,  1111  Constitution 
Avenue,  N.W.,  Washington,  DC  20224. 

OMB  Reviewer:  Milo  Sunderhauf, 
(202)  395-7340,  Office  of  Management 
and  Budget,  Room  10226,  New 
Executive  Office  Building,  Washington, 
DC  20503. 
Lois  K.  HoUand. 

Departmental  Reports  Management  Officer. 
(FR  Doc.  95-15448  Filed  6-22-95;  8:45  am] 

ULLMG  CODE  4830-01-P 


Study  of  the  United  States  Financial 
Services  System 

agency:  Department  of  the  Treasury. 
ACTION:  Request  for  comments. 

summary:  The  Secretary  of  the  Treasury 
(Secretary)  is  conducting  a  study  of  the 
strengths  and  weaknesses  of  the  United 
States  financial  services  system  in 
meeting  the  needs  of  the  system's  users. 
We  encourage  all  interested  parties  to 
submit  written  comments  on  the  topics 
set  forth  below. 

DATES:  Comments  must  be  received  by 
August  22,  1995. 
ADDRESSES:  Interested  parties  are 
requested  to  submit  v^itten  data,  views, 
or  argxmients.  A  public  file  containing 
all  the  .public  comments  will  be 
maintained  at  the  Department  of  the 
Treasury. 

Comments  should  be  sent  via  mail  or 
facsimile  to: 

Study  of  the  United  States  Financial 
Services  System,  Department  of  the 
Treasury,  Room  3025, 1500 
Pennsylvania  Avenue,  NW,  Washington, 
DC  20220.  Fax  number  202/622-0256. 
FOR  FURTHER  INFORMATION  CONTACT: 
For  further  information  contact  Joan 
Affleck-Smith,  Director.  Office  of 
Financial  Institutions  Policy.  202/622- 
2740. 

SUPPLEMENTARY  INFORMATION:  On 
September  29,  1994,  the  President 
signed  into  law  the  Riegle-Neal 
Interstate  Banking  and  Branching 
Efficiency  Act  of  1994.  Section  210  of 
the  Act  requires  the  Secretary  to 
conduct  a  study  that  assesses  the 


strengths  and  weaknesses  of  the  United 
States  financial  services  system  in 
meeting  the  needs  of  its  users,  including 
the  needs  of:  (1)  Individual  consumers 
and  households;  (2)  communities;  (3) 
agriculture;  (4)  small-,  medium-,  and 
large-sized  businesses;  (5)  governmental 
and  non-profit  entities;  and  (6)  exporters 
and  other  users  of  international 
financial  services.  The  Act  requires  the 
Secretary  to  report  to  Congress  by 
December  29,  1995,  on  the  results  of  the 
study,  including  any  recommendations. 

The  Act  also  requires  the  Secretary,  in 
conducting  the  study,  to  consult  with  an 
Advisory  Commission  on  Financial 
Services,  to  be  appointed  by  the 
Secretary,  and  with  the  following 
governmental  agencies:  The  Board  of 
Governors  of  the  Federal  Reserve 
System;  the  Commodity  Futures  Trading 
Commission;  the  Office  of  the 
Comptroller  of  the  Currency;  the  Office 
of  Thrift  Supervision;  the  Federal 
Deposit  Insurance  Corporation;  the 
Department  of  Housing  and  Urban 
Development;  the  Securities  and 
Exchange  Commission;  the 
Congressional  Budget  Office;  and  the 
General  Accounting  Office. 

The  Act  requires  the  Secretary  to 
consider: 

•  The  effects  that  changes  in  the 
national  economy,  international 
economy,  and  the  financial  services 
industry  will  have  on  the  ability  of  the 
financial  services  system  to  meet  the 
needs  of  the  national  economy  and  the 
system's  users;  and 

•  The  adequacy  of  the  existing  legal 
and  regulatory  framework  of  the 
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financial  services  system  to  meet  the 
needs  of  the  system's  users. 

Based  on  the  results  of  the  study,  the 
Secretary  may  make  recommendations, 
as  appropriate,  for  changes  in  statutes, 
regulations,  and  policies  to  improve  the 
operation  of  the  financial  services 
system,  including  changes  to  better:  (1) 
Meet  the  needs  of,  and  assure  access  to 
the  system  for,  current  and  potential 
users;  (2)  promote  economic  growth;  (3) 
protect  consumers;  (4)  promote 
competition  and  efficiency;  (5)  avoid 
risk  to  the  taxpayers;  (6)  control 
systemic  risk;  and  (7)  eliminate 
discrimination. 

Background 

The  United  States  financial  services 
system  has  changed  rapidly  and 
significantly  in  recent  years.  The  more 
important  changes  have  included: 

(1)  The  growing  importance  of  non- 
traditional,  unregulated  financial 
intermediaries  in  providing  a  broad 
array  of  lending,  saving,  payment,  and 
investment  services  in  competition  with 
traditional,  regulated  depository 
institutions; 

(2)  The  globalization  of  financial 
markets  as  financial  services  providers 
compete  in  the  U.S.  and  abroad  to  meet 
the  needs  of  their  internationally 
engaged  customers;  and 

13)  Innovations  in  information  and 
telecommunications  technologies  that 
permit  creation  of  new  financial 
products  and  new  ways  to  package  and 
distribute  existing  products. 

Because  of  these  changes,  it  is 
appropriate  that  consideration  be  given 


to  the  needs  of  users  of  financial 
services  as  the  financial  services 
industry  evolves. 

Questions  for  Respondents 

Respondents  (both  users  and 
providers  of  financial  services)  should 
build  their  responses  around  the  two 
core  questions  posed  in  the  legislation 
requiring  this  study.  These  questions 
are: 

1.  What  effect  will  changes  in  the 
national  and  international  economies 
have  on  the  ability  of  the  U.S.  financial 
services  system  to  meet  your  needs  as  a 
user  of  financial  services? 

2.  Is  the  existing  legal  and  regulatory 
framework  of  the  U.S.  financial  services 
system  adequate  to  meet  your  needs  as 
a  user  of  financial  services?  What 
changes  in  that  framework  would  better 
enable  providers  of  financial  services  to 
meet  your  needs? 

Respondents  should  assess  the 
strengths  and  weaknesses  of  the  U.S. 
financial  services  system  as  completely 
as  possible  from  their  perspective  as 
users  or  providers.  These  responses  will 
help  identify  specific  user  needs  (for 
example,  access  by  small  businesses  to 
credit  and  capital)  and  the  changes 
appropriate  to  help  meet  those  needs. 

Dated:  June  12,  1995. 
Richard  S.  Camell, 

Assistant  Secretary  (Financial  Institutions). 

Department  of  the  Treasury. 

IFR  Doc.  95-15343  Filed  6-22-95;  8:45  amj 

BILUNG  CODE  4S10-2S-4I 


32734 


Sunshine  Act  Meetings 


Federal  Register 
Vol.  60.  No.  121 
Friday.  June  23.  1995 


This  secton  of  the  FEDERAL  REGISTER 
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the  "Government  in  the  Sunshine  Act"  (Pub. 
L  94-409)  5  U.S.C.  552b(e){3). 


DEFENSE  NUCLEAR  FACILITIES  SAFETY 
BOARD 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  §  552b).  notice  is  hereby  given  of 
the  Defense  Nuclear  Facilities  Safety 
Board's  (Board)  second  meeting  in  a 
series,  described  below,  regarding  EXDE's 
standards-based  safety  management 
program. 

TIME  AND  DATE:  9:00  a.m.,  July  18.  1995. 
PLACE:  The  Defense  Nuclear  Facilities 
Safety  Board,  public  Hearing  Room.  625 
Indiana  Avenue,  NW.,  Suite  700, 
Washington,  DC  20004. 
STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  The  Board 
will  reconvene  and  continue  the  open 
meeting  conducted  on  May  31,  1995, 
regarding  DOE's  standards-based  safety 
management  program.  42  U.S.C.  §  2286b 
requires  that  the  Board  review  and 
evaluate  the  content  and 
implementation  of  standards  relating  to 
the  design,  construction,  operation,  and 
decommissioning  of  defense  nuclear 
facilities  of  the  Etepartment  of  Energy. 
Those  standards  include  rules,  DOE 
safety  Orders,  and  other  requirements. 
The  Board,  acting  pursuant  to  its 
enabling  statute,  has  issued  a  series  of 
Recommendations  (most  notably  90-2 
and  94-5)  designed  to  foster  the 
development  of  an  effective  standards- 
based  nuclear  safety  program  within 
DOE.  The  Secretary  of  Energy  has 
accepted  each  of  these 
Recommendations.  In  the  meantime, 
DOE  is  engaged  in  a  number  of 
initiatives  designed  to  simplify  existing 
safety  Orders  and  the  promulgation  of 
new  rules.  The  Secretary  of  Energy's 
commitment  to  implementing  Board 
recommendations  calling  for  an 
effective  standards-based  safety  program 
will  require  careful  integration  with 
these  recent  DOE  initiatives.  The  Board 
will  hold  a  public  meeting  to  consider 
the  essential  elements  of  a  safety 
management  program  that  is  standards- 
based  and  to  review  DOE's  progress  in 
developing  such  a  program. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Kenneth  M.  Pusateri,  General  Manager, 
Defense  Nuclear  Facilities  Safety  Board, 
625  Indiana  Avenue,  NW.,  Suite  700. 


Washington.  DC  20004.  (800)  788-4016. 
This  is  a  toll  free  number. 
SUPPLEMENTAL  INFORMATION:  The  Board 
has  a  responsibility  for  oversight  of 
DOE's  development  of  nuclear  health 
and  safety  requirements  as  the  transition 
is  being  made  from  the  use  of  safety 
Orders  to  rules.  The  Board  understands 
the  reasons  for  development  and 
promulgation  of  nuclear  safety 
requirements  through  rulemaking  and  is 
concerned  that  the  conversion  process 
not  compromise  the  requirements-based 
safety  program  now  embodied  in  the 
DOE's  safety  Orders.  The  Board's  most 
recent  effort  to  ensure  that  the  "good 
engineering  practices"  codified  in 
DOE's  safety  Orders  are  maintained  was 
expressed  in  its  Recommendation  94-5, 
dated  December  29, 1994.  In  that 
Recommendation,  the  Board  noted  the. 
results  of  its  review  of  selected  DOE 
contracts  and  DOE  advisories  and 
stated,  among  other  things,  that: 

The  provisions  [of  these  DOE  contracts  and 
advisories  by  DOE  management]  indicate  that 
the  integrated  use  of  nuclear  safety-related 
Rules.  Orders,  standards  and  guides  in 
defining  and  executing  DOE's  safety 
management  program  may  not  be  sufficiently 
well  understood  by  either  the  M&O 
contractors  or  DOE  managers.  This  issue  was 
raised  in  the  Board's  letter  of  May  6, 1994  to 
the  Department  of  Energy. 

Given  the  situation  as  described  above,  the 
Board  believes  that  furtlier  DOE  actions  are 
needed  to  ensure  there  is  no  relaxation  of 
commitments  made  to  achieve  compliance 
with  requirements  in  Orders  while  proposed 
rules  are  undergoing  the  development 
process.  These  actions  should  also  provide 
for  smooth  transition  of  Orders  to  rules  once 
promulgated. 

Recommendation  94-5,  in  its  entirety, 
is  on  file  in  DOE's  Public  Reading 
Rooms,  at  the  Defense  Nuclear  Facilities 
Safety  Board's  Washington  office,  and 
on  the  Internet  through  access  to  the 
Board's  electronic  bulletin  board  at  the 
following  address:  gopher:// 
gopher.dnfsb.gov:7070.  If  is  also  set 
forth  in  the  Federal  Register  at  60  PR 
2089. 

In  accord  with  the  statute  establishing 
the  Board,  a  public  meeting  will  be 
conducted  to  lay  the  groundwork  for  a 
full  assessment  of  how  Standards/ 
Requirements  Identification  Documents 
(S/RIDs),  rules.  Orders,  and  other  safety 
requirements  are  integrated  into  an 
overall  safety  management  program  for 
defense  nuclear  facilities.  To  assist  the 
Board  and  inform  the  public,  individual 


Board  members  will  present  their  views, 
and  the  Board's  staff  will  brief  the  Board 
on  related  topics,  including,  but  not 
limited  to  the  following: 

1.  Status  of  staff  reviews  of  DOE  revisions 
to  safety  Orders  and  rules. 

2.  Approaches  to  development  and 
implementation  of  standards-based  safety 
programs  for  DOE  nuclear  weapons  research 
and  development  activities. 

A  transcript  of  this  proceeding  will  be 
made  available  by  the  Board  for 
inspection  by  the  public  at  the  Defense 
Nuclear  Facilities  Safety  Board's 
Washington  office. 

The  Board  also  intends  to  notice  and 
further  conduct  public  hearings 
pursuant  to  42  U.S.C.  §  2286b,  at  a  later 
date,  to  assess  the  Department  of 
Energy's  (DOE)  progress  in 
implementing  an  effective  standards- 
based  safety  program  of  DOE's  defense 
nuclear  facilities  and  to  assure  that 
DOE's  activities  in  streamlining  DOE's 
nuclear  safety  order  system  and 
converting  to  a  regulatory  program  do 
not  eliminate  the  engineering  practices 
now  codified  in  DOE's  safety  Orders 
that  are  necessary  to  adequately  protect 
public  health  and  safety. 

The  Board  reserve  its  right  to  further 
schedule  and  otherwise  regulate  the 
course  of  these  meetings  and  hearings, 
to  recess,  reconvene,  postpone  or 
adjourn  the  meeting,  and  otherwise 
exercise  its  power  under  the  Atomic 
Energy  Act  of  1954,  as  amended. 

Dated:  )une  21. 1995. 
John  T.  Conway, 

Chairman. 

[FR  Doc.  95-15615  Filed  6-21-95;  3:53  pml 
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SECURITIES  AND  EXCHANGE  COMMISSION 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Sunshine  Act,  Pub.  L.  94^09.  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meetings  during 
the  week  of  June  26, 1995. 

An  open  meeting  will  be  held  on 
Tuesday,  June  27,  1995,  at  10:00  a.m.  A 
closed  meeting  will  be  held  on  Tuesday, 
June  27, 1995,  following  the  10:00  a.m. 
open  meeting. 

Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
'  will  attend  the  closed  meetings.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 
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The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C.  552b(c)(4),  (8),  (9)(A)  and  (10) 
and  17  CFR  200.402(a)(4).  (8).  (9)(i)  and 
(10),  permit  consideration  of  the 
scheduled  matters  at  the  closed  meeting. 

Commissioner  Roberts,  as  duty 
officer,  voted  to  consider  the  items 
listed  for  the  closed  meeting  in  a  closed 
session. 

The  subject  matter  of  the  op)en 
meeting  scheduled  for  Tuesday.  June  27, 
1995.  at  10:00  a.m..  will  be: 

1.  Consideration  of  a  release  expressing  the 
views  of  the  Commission  concerning 
problematic  practices  under  Regulation  S  of 
the  Securities  Act  of  1933.  In  connection 
with  these  practices,  consider^on  of 
propiosals  (a)  designed  to  streamline 
requirements  with  respect  to  financial 
statements  of  significant  acquisitions  by 
eliminating  certain  impediments  to  registered 
offerings  of  securities  under  the  Securities 
Act  of  1933  and  by  providing  an  automatic 
75-day  waiver  for  reports  under  the 
Securities  Exchange  Act  of  1934  for  certain 
unavailable  acquiree  financial  statements  and 
(b)  requiring  registrants  to  report  on  a 
quarterly  basis  recent  sales  of  equity 
securities  that  have  not  been  registered  under 
the  Securities  Act  of  1933.  For  further 
information,  contact:  Paul  Dudek  or 
Annemarie  Tiemey.  Office  of  International 
Corporate  Finance.  Division  of  Corporation 
Finance,  at  (202)  942-2990.  or  Douglas 
Tanner,  Office  of  Chief  Accountant.  Division 
of  Corporation  Finance,  at  (202)  942-2960. 

2.  Consideration  of  a  recommendation  to 
propose  revisions  to  rules  under  the 
Securities  Exchange  Act  of  1934  to  double 
the  total  assets  threshold  for  Section  12(g) 
registration  from  $5  million  to  $10  million. 
For  further  information,  contact:  Richard  K. 
Wulff.  Office  of  Small  Business  Policy. 
Division  of  Corporation  Finance,  at  (202) 
942-2950. 


3.  Consideration  of  a  recommendation  to 
propose  regulations  that  would  implement  a 
system  whereby  registrants  could  choose  to 
include  abbreviated  financial  statements  in 
annual  reports  and  other  disclosure 
documents  that  are  delivered  to  investors. 
For  further  information,  contact:  Elizabeth  M. 
Murphy  or  William  B.  Haseltine,  Office  of 
Disclosure  Policy,  Division  of  Corporation 
Finance,  at  (202)  942-2910. 

4.  Consideration  of  a  recommendation  to 
propose  streamlining  the  proxy  statement  by 
permitting  certain  executive  compensation 
information  to  be  provided  in  the  annual 
report  on  Form  lO-K;  consideration  of  a 
recommendation  to  improve  the  presentation 
of  director  compensation  disclosure.  For 
further  information,  contact:  Elizabeth  M. 
Murphy  or  William  B.  Haseltine,  Office  of 
Disclosure  Policy.  Division  of  Corporation 
Finance,  at  (202)  942-2910. 

5.  Consideration  of  a  recommendation  to 
propose  a  new  Section  3(b)  exemption  from 
the  registration  requirements  of  the  Securities 
Act  of  1933  for  issues  of  up  to  $5  million 
where  the  securities  are  offered  and  sold  in 
reliance  on  a  recently  adopted  California 
qualification  exemption,  and  to  solicit 
comment  on  whether  the  prohibition  against 
general  solicitation  in  certain  Regulation  D 
offerings  should  be  reconsidered  in  light  of 
the  new  California  exemption's  approach  to 
this  issue.  For  further  information,  contact: 
Richard  K.  Wulff,  Office  of  Small  Business 
Policy.  Division  of  Cotporation  Finance,  at 
(202)  942-2950,  or  James  R.  Budge.  Office  of 
Disclosure  Policy.  Division  of  Corporation 
Finance,  at  (202)  942-2910. 

6.  Consideration  of  whether  to  propose 
amendments  to  the  Securities  Act  rules  that 
would  allow  issuers  to  solicit  interest  in  their 
companies  prior  to  the  filing  of  a  Securities 
Act  registration  statement  for  an  initial 
public  offering.  For  further  information, 
contact:  Richard  K.  Wulff,  Office  of  Small 
Business  Policy,  Division  of  Corporation 
Finance,  at  (202)  942-2950,  or  James  R. 
Budge.  Office  of  Disclosure  Policy.  Division 
of  Corporation  Finance,  at  (202)  942-2910. 


7.  Consideration  of  a  recommendation  to 
propose  amendments  to  the  holding  period 
requirements  contained  in  Rule  144(d)  and 
(k)  under  the  Securities  Act  of  1933  to  permit 
limited  resales  of  "restricted"  securities  after 
a  one-year,  rather  than  a  two-year  holding 
period,  and  free  resales  by  non-affiliated 
shareholders  after  a  two-year,  rather  than  a 
three-year  holding  period.  Further,  comment 
would  be  requested  on  whether  Rule  144 
should  be  revised  to  address  new  trading 
strategies,  such  as  equity  swaps,  and  a 
reminder  would  be  issued  to  persons  subject 
to  the  reporting  requirements  of  Section  16 
under  the  Seciuities  Exchange  Act  of  1934 
that  these  transactions  are  required  to  be 
reported.  For  further  information,  contact: 
Richard  K.  Wulff,  Office  of  Small  Business 
Policy,  Division  of  Corporation  Finance,  at 
(202)  942-2950. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Tuesday,  June  27, 
1995,  following  the  10:00  open  meeting, 
will  be: 

Institution  of  administrative  proceedings  of 
an  enforcement  nature. 

Institution  of  injunctive  actions. 

Settlement  of  injunctive  actions. 

Settlement  of  administrative  proceedings 
of  an  enforcement  nature. 

Formal  orders  of  investigation. 

Opinions. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any.  matters  have  been  added,  deleted 
or  postponed,  please  contact:  The  Office 
of  the  Secretary  (202)  942-7070. 

Dated:  )une  21. 1995. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
IFR  Doc.  95-15613  Filed  6-21-95;  3:54  pm] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Parts  200.  201,  202.  203,  209. 

228,  229.  230.  232,  240.  250.  260,  270 

and  275 

[Release  No.  34-35833;  File  No.  S7-«^2] 

BIN  3235-AF91 

Rules  of  Practice 

agency:  Securities  and  Exchange 

Commission. 

ACTION:  Final  rules. 


SUMMARY:  The  Securities  and  Exchange 
Commission  today  announces  the 
adoption  of  comprehensive  revisions  to 
its  Rules  of  Practice  ("Rules"),  the 
procedural  rules  that  govern 
Commission  administrative 
proceedings.  Enforcement  proceedings 
initiated  by  the  Commission  and  review 
of  disciphnary  proceedings  brought  by 
self-regulatory  organizations  are  among 
the  most  frequently  occurring  and 
significant  proceedings  governed  by  the 
Rules.  Adoption  of  the  Rules  and  the 
other  actions  taken  today  implement 
recommendations  made  by  the 
Commission's  Task  Force  on 
Administrative  Proceedings  in  its  final 
Report,  entitled  Fair  and  Efficient 
Administrative  Proceedings. 

The  Rules  contain  procedures 
implementing  authority  granted  to  the 
Commission  by  the  Securities 
Enforcement  Remedies  and  Penny  Stock 
Reform  Act  of  1990  to  issue 
administrative  temporary  cease-and- 
desist  and  disgorgement  orders.  The 
Rules  also  implement  revised 
procedures  for  the  conduct  of  hearings, 
including  simplified  service  of  orders 
instituting  proceeding,  expanded  use  of 
prehearing  conferences,  codification  of 
policies  on  the  availability  of  certain 
investigation  files  to  respondents  in 
enforcement  and  disciplinary 
proceedings,  issuance  of  subpoenas 
retvunable  prior  to  hearing  and  the 
consideration  by  administrative  law 
judges  of  dispositive  motions  prior  to 
hearing.  In  addition,  the  Rules  contain 
revised  procedures  governing  appeals  to 
the  Commission  including  various 
procedural  requirements  governing 
Commission  review  of  self-regulatory 
determinations  that  were  previously 
contained  in  part  in  Rules  19d-2  and 
19d-3  under  the  Securities  Exchange 
Act  of  1934. 

The  revised  Rules  better  facihtate  full, 
fair  and  efficient  proceedings  by  setting 
forth  applicable  procedural 
requirements  more  completely  and  in  an 
easier  to  use  format;  by  streamlining 
procedures  that  had  become  burdened 


with  archaic  requirements;  and  by  the 
addition  of  provisions  that  address 
changes  in  statutory  requirements, 
judicial  and  administrative  case  law 
developments.  Commission  policies, 
and  litigation  practices  since  the  Rules 
were  last  revised. 

The  Commission  also  announces  the 
issuance  of  a  statement  of  Informal 
Procedures  and  Supplementary 
Information  Concerning  Adjudicatory 
Proceedings.  This  statement  estabUshes 
guidelines  for  the  completion  of  key 
phases  of  contested  adjudications; 
requires  periodic  case  status  reports  that 
will  formally  apprise  the  Commission  if 
an  adjudicatory  matter  is  pending  for 
longer  than  specified  periods  of  time,  so 
that  the  Commission  can  determine 
whether  additional  steps  are  necessary 
to  reach  a  fair  and  timely  resolution  of 
the  matter;  and  provides  for  increased 
and  more  timely  disclosure  concerning 
the  Commission's  adjudicatory  docket 
through  the  periodic  publication  in  the 
SEC  Docket  of  summary  statistical 
information  concerning  changes  in  the 
Commission's  case  load. 

EFFECTIVE  DATE:  These  rules  are  effective 
July  24. 1995. 

TRANSITION  PROVISION:  Any 
administrative  proceeding  that  has  been 
docketed  by  the  Commission — i.e.,  in 
which  an  administrative  proceedings 
file  number  has  been  assigned  by  the 
Secretary — prior  to  the  date  of  this 
Federal  Register  publication,  Jime  23. 
1995,  shall  be  completed  pursuant  to 
the  former  Rules  of  Practice.  Any 
proceeding  docketed  by  the  Commission 
after  the  date  of  this  Federal  Register 
publication  but  prior  to  the  effective 
date  shall  be  conducted  under  the 
former  Rules  of  Practice  unless,  within 
30  days  of  the  effective  date,  each 
respondent  in  the  proceeding  submits  a 
request  in  writing  to  the  Secretary  that 
the  proceedings  be  conducted  under  the 
Rules  of  Practice  adopted  today. 

ADDRESSES:  Printed  copies  of  the 
revised  Rules  of  Practice  including  the 
comments  will  be  available  from  the 
Commission's  Publications  Branch,  U.S. 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.;  Stop  C-11; 
Washington,  D.C.  20549. 

FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  Z.  Glickman  or  Daniel  O. 
Hirsch,  Office  of  the  General  Counsel  at 
(202)  942-0870;  U.S.  Securities  and 
Exchange  Commission;  450  Fifth  Street, 
N.W.;  Stop  6-6;  Washington,  D.C. 
20549. 
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I.  Background 

Today's  adoption  of  comprehensive 
revisions  to  the  Rules  of  Practice 
("Rules")  of  the  Securities  and 
Exchange  Commission  ("Commission") 
and  issuance  of  a  statement  of  informal 
procedures  with  respect  to  Commission 
adjudications  culminate  an  extensive 
review  of  the  Commission's 
adjudication  procedures  and  process.  In 
July  1990,  then-Commissioner  Mary  L. 
Schapiro  was  appointed  chairman  of  the 
Task  Force  on  Administrative 
Proceedings  ("Task  Force"  or  "Schapiro 
Task  Force  ").  The  mission  of  the  Task 
Force  was  to  review  the  rules  and 
procedures  relating  to  Commission 
administrative  proceedings,  to  identify 
sources  of  delay  in  those  proceedings 
and  to  recommend  steps  to  make  the 
adjudicatory  process  more  efficient  and 
effective.'  Following  passage  of  the 
Securities  Enforcement  Remedies  and 
Penny  Stock  Reform  Act  ("Remedies 
Act").2  the  Task  Force  greatly  expanded 
its  work  to  include  preparing 
procedures  to  implement  the  authority 
granted  to  the  Commission  by  the 
Remedies  Act.  The  Task  Force 
ultimately  determined  that  it  would  be 


necessary  and  appropriate  to  revise 
completely  the  entire  Rules  of  Practice. 

In  January  1991  and  December  1991, 
the  Schapiro  Task  Force  presented  to 
the  Chairman  interim  findings  and 
recommendations  concerning  the  need 
to  reduce  the  pending  case  backlog. 
Implementation  of  these 
reconunendations  included,*  among 
other  things,  a  reorganization  of  the 
Adjudications  Group  within  the  Office 
of  the  General  Couinsel,  significant 
increases  in  staff  resources  assigned  to 
adjudicatory  proceedings,  and  more 
frequent  Commission  meetings  to 
consider  proposed  adjudicatory 
opinions. 

In  August  1992.  the  Secretary 
published  approximately  400  orders 
issued  by  the  Commission  and 
administrative  law  judges  between  1964 
and  1992.3  The  previously  impublished 
orders,  which  were  assembled  and 
organized  by  the  Task  Force,  concerned 
interpretations  of  the  Rules  of  Practice 
or  other  procedural  issues.  The  orders 
provide  litigants  with  additional 
information  about  appUcable  procedure 
and  thereby  ffeduce  the  likelihood  that 
previously  decided  issues  will  need  to 
be  relitigated.  Also,  as  recommended  by 
the  Task  Force,  the  Conmiission  began 
regular  publication  in  the  SEC  Docket  of 
initial  decisions  of  the  administrative 
law  judges  as  well  as  significant 
procedural  orders. 

In  March  1993.  the  Schapiro  Task 
Force  issued  its  final  report,  Fair  and 
Efficient  Administrative  Proceedings 
("the  Task  Force  Report").*  The  Task 
Force  concluded  that  the  fundamental 
structure  of  the  Commission's 
administrative  process  is  sound.  The 
Task  Force  found,  however,  that  there 
was  lumecessary  delay  in  deciding 
litigated  adjudicatory  proceedings.'  The 
Task  Force  recommended  a 
comprehensive  revision  of  the  Rules  of 
Practice  and  included  proposed  new 
Rules  in  its  Report.  In  addition,  the  Task 
Force  made  various  other 
recommendations  designed  to  improve 
the  efficiency  and  fairness  of  the 
Commission's  administrative 
proceedings.*  These  included  steps  that 
were  intended  to  make  structural 
changes  that  would  reduce  the 
likelihood  of  a  recurrence  of  the 


conditions  that  led  to  vmnecessary  delay 
and  a  backlog  of  pending  cases. 

In  November  1993,  the  Commission 
published  in  the  Federal  Register  a 
release  proposing  to  adopt  the  Task 
Force's  proposals  pertaining  to  the 
Rules  and  asking  interested  persons  for 
commenf 

n.  Discussion  of  the  Revised  Rules 

The  Commission  received  seven 
comment  letters  from  various  interested 
persons.^  Although  not  numerous,  the 
comment  letters  as  a  group  contained 
very  extensive  commentary  on  the 
proposed  Rules.  Commenters  generally 
greeted  the  Commission's  proposals 
favorably.  All  commenters  praised  the 
Commission's  initiating  a  review  of  its 
Rules  with  the  goal  of  further  promoting 
fair  and  efficient  administrative 
proceedings.  All  commenters  submitted 
proposals  to  make  various  modifications 
to  the  Rules  including  many  suggestions 
in  response  to  the  specific  requests  for 
comment  contained  in  the  proposing 
release.  A  number  of  comments  also 
addressed  matters  not  directly  within 
the  scope  of  the  Rules.  These  included 
internal  Commission  management 
issues,  such  as  the  organizational 
structure  of  the  Commission's  divisions 
and  offices,  or  enforcement  policy 
issues,  such  as  the  frequency  with 
which  the  Commission  vkill  initiate 
administrative  proceedings.  Significant 
changes  to  the  Rules  are  discussed 
below. 

A.  New  Organizational  Structure  of  the 
Rules 

The  former  Rules,  which  had  not  been 
comprehensively  revised  since  1960, 
contained  requirements  which  were  out- 
of-date  or  inconsistent  with  current 
practices  and,  in  a  few  cases, 
inconsistent  with  other  rules.  In  revising 
the  Rules,  emphasis  was  placed  on 
maintaining  consistency  with  applicable 
statutory  language  while  improving 
intelligibility,  ensuring  that  the  Rules 
acciu'ately  reflected  current  Commission 
practice,  and  providing  internal 
consistency  in  the  use  of  terms  between 
individual  rules. 

The  Commission  has  adopted  a  new 
organizational  structure  and  numbering 


I  SEC  Creates  Task  Force  on  Administrative 
Proceedings.  News  Release  90-39  (July  19. 1990). 
J  Pub.  L  101-429.  104  Slat.  931  (1990). 


'  52  SEC  Docket  3.  3-792  (Aug.  18,  1992). 

'  Task  Force  on  Administrative  Proceedings, 
Securities  and  Exchange  Commission,  Fair  and 
Efficient  Administrative  Proceedings:  Report  of  the 
Task  Force  [Feb.  1993)  [hereinafter  Task  Force 
Report]. 

'  Id.  at  13.  See  also  id.  at  19-22  (summary  of 
statistical  data  concerning  proceedings  adjudicated 
from  1982  through  1992). 

*W.  12-19. 


'  Proposed  Rules  of  Practice.  Exchange  Act 
Release  No.  33163,  58  FR  61732  (Nov.  22,  1993). 
Most  of  the  rules  in  the  Rules  of  Practice  deal  with 
agency  procedure  and  practice  and  are  exempt  from 
the  Adrninistrative  Procedure  Act's  notice  and 
comment  requirement  for  rulemaking.  5  U.S.C. 
553(b)(3).  Consistent  with  the  r«commendation  of 
the  Task  Force,  though,  all  the  Rules  were 
published  for  comment.  See  Task  Force  Report, 
supra  note  4,  at  12. 

'The  comment  letters  may  be  inspected  and 
copied  at  the  Commission's  Public  Reference  Room, 
450  Fifth  Street.  N.W..  Washington,  D.C.  20549,  File 
No.  S7-40-92. 


system  for  the  Rules  of  Practice  based 
on  model  administrative  rules  prepared 
by  the  Administrative  Conference  of  the 
United  States  ("ACUS").  As  originally 
proposed,  the  Commission's  Rides  had 
been  arranged  in  roughly  the  order  in 
which  an  administrative  proceeding 
progresses  and  numbered  consecutively. 
The  new  format  groups  rules  together  in 
six  broad  categories  based  on  which 
phase  or  type  of  pnKeeding  they  govern. 
The  first  four  groups — general  rules; 
institution  of  proceedings  and 
prehearing  rules;  hearing  rules;  and 
rules  regarding  appeals  to  the 
Commission  and  Commission  review — 
are  predicated  upon  the  four 
classifications  suggested  by  ACUS.  The 
two  additional  groups  are  related  to 
specific  Conunission  proceedings  and 
administrative  remedies  and 
sanctions — rules  regarding  temporary 
orders,  suspension  of  a  registration  and 
siunmary  suspensions  of  trading;  and 
rules  governing  disgorgement  and 
penalty  payments. 

Within  each  group,  related  rules  are 
placed  together.  Rules  which,  as 
proposed,  covered  multiple  topics  have 
been  divided  into  shorter  rules  each 
limited  to  fewer  topics.  The  new 
structiu«  increases  the  use  of  rule 
headings  and  subheadings  to  guide  a 
user  to  the  appropriate  rule.  To  the 
extent  possible,  related  provisions  cross- 
reference  each  other.  Each  of  the  six 
major  groups  of  rules  is  numbered  in  a 
separate  series,  from  100  through  600.  In 
addition  to  improving  the  ease  of  use  of 
the  rules,  the  new  numbering  system 
will  provide  the  Commission  v»rith 
greater  flexibility  when  futiu^ 
amendments  and  additions  to  the  Rules 
occiu. 

B.  Comments  Accompanying  the  Rules 

The  Commission  has  prepared 
explanatory  comments  for  the  Rules  of 
Practice;  these  comments  appear  with 
the  Rules  in  this  "Supplementary 
Information"  section.  The  complete  text 
of  the  Rules  without  comments  appears 
below  in  Section  vn.  Each  explanatory 
remark  is  identified  as  either  a 
"comment"  or  a  "revision  comment." 
"Comments"  are  statements  explaining 
the  basis  for  a  rule,  describing  the  rule's 
rationale,  referencing  related  rules,  or 
providing  information  concerning 
pertinent  Commission  practice. 
Comments  are  not  a  part  of  the  rules, 
and  are  not  included  in  the  Code  of 
Federal  Regulations.  The  Commission 
believes,  however,  that  information  in 
the  comment  section  will  assist  persons 
consulting  the  Rules  in  a  more  thorough 
understanding  of  the  Rules.  Printed 
copies  of  the  revised  Rules  of  Practice 
including  the  comments  will  be 
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available  from  the  Commission's 
Publications  Branch,  U.S.  Securities  and 
Exchange  Commission;  450  Fifth  Street, 
N.W.;  Stop  C-11;  Washington,  D.C. 
20549.  A  copy  of  this  publication  will 
be  provided  to  each  respondent  by  the 
Secretary  at  the  commencement  of 
proceedings. 

"Revision  comments"  aie  statements 
explaining  changes  from  the  proposed 
Rides  to  the  adopted  Rules.  In  addition, 
revision  comments  include,  where 
appropriate,  a  brief  discussion  of 
responses  to  the  requests  for  comment 
in  the  proposing  release. 

C.  Summary  of  Major  Changes  to  the 
Rules  From  the  Former  Rules 

This  section  contains  a  capsule 
siunmary  of  major  changes  from  the 
former  Rules. 

1.  Temporary  cease-and-desist  orders. 
The  Rules  include  procedures  for  the 
issuance  of  a  temporary  cease-and-desist 
order  ("TCDO").»-'o  Rules  510,  511  and 
512  contain  the  application  procedures, 
notice  requirements,  hearing  procedures 
and  issuance  requirements  for  TCDO's. 
Rule  513  contains  additional 
requirements  for  ex  parte  issuance  of  a 
TCDO.  Rule  514  sets  forth  the 
availability  of  judicial  review  and  the 
duration  of  a  TCDO.  Rule  530  governs 
special  procedures  relating  to  issuance 
of  an  initial  decision  whether  to  enter  a 
permanent  order  if  a  temporary  order  is 
pending.  Rules  531  and  540  govern 
Commission  review  of  that  initial 
decision,  and  duration  of  the  temporary 
order  pending  that  review. 

The  Division  of  Enforcement  may  file 
an  application  for  a  TCDO 
simultaneously  with  or  after  the 
commencement  of  proceedings  seeking 
a  permanent  cease-and-desist  order  with 
respect  to  a  registered  entity  or 
associated  person.  > '  The  application 
must  be  accompanied  by  a  declaration 
of  facts  signed  by  a  person  with 
knowledge  of  the  facts  contained 
therein;  a  memorandum  of  points  and 
authorities;  a  proposed  order  imposing 
the  temporary  relief  sought;  and,  unless 
relief  is  sought  ex  parte,  a  proposed 
notice  of  hearing  and  order  to  show 
cause  whether  the  temporary  relief 
should  be  imposed.  If  a  proceeding  for 
a  permanent  cease-and-desist  order  has 
not  already  been  commenced,  the 


»-'o Rules  510-514.  530.  531  and  540. 

■■Prior  to  filing  an  application  for  temporary 
relief,  the  staff  would,  in  all  cases,  have  to  obtain 
authority  to  seek  a  temporary  order  from  the 
Commission.  As  with  any  other  decision  to  initiate 
enforcement  action  prior  to  the  institution  of 
proceedings.  Commission  deliberations  and 
discussions  with  the  staff  concerning  the  decision 
whether  to  authorize  an  application  for  temporary 
relief  would  be  nonpublic,  privileged,  and  not 
ordinarily  revievirable  by  a  court. 


Division  must  also  file  a  proposed  order 
instituting  proceedings  to  determine 
whether  a  permanent  cease-and-desist 
order  should  be  imposed. 

Unless  the  conditions  warranting 
issuance  of  an  ex  parte  order  are  met, 
a  respondent  shall  be  served  with  the 
application  and  additional  papers  and  a 
hearing  on  the  application  shall  be 
scheduled. 

If  a  respondent  has  been  served  with 
a  tempMDrary  cease-and-desist  order 
entered  without  a  prior  Commission 
hearing,  the  respondent  may  apply  to 
the  Commission  to  have  the  order  set 
aside,  limited,  or  suspended,  and  if  the 
application  is  made  within  10  days  after 
the  date  on  which  the  order  was  served, 
may  request  a  hearing  on  such 
application.  The  Commission  shall  hold 
a  hearing  and  render  a  decision  on  such 
an  application  at  the  earliest  possible 
Ume.  The  hearing  shall  begin  within 
two  days  of  the  filing  of  the  application 
unless  the  applicant  consents  to  a  longer 
period  or  the  Commission,  by  order,  for 
good  cause  shown,  sets  a  later  date.  If 
the  Commission  does  not  render  its 
decision  within  10  days  of  the 
application  or  such  longer  time  as 
consented  to  by  the  applicant,  the 
temporary  order  shall  be  suspended 
until  a  decision  is  rendered. 

A  temporary  cease-and-desist  order 
may  be  appealed  to  a  federal  district 
court  within  10  days  of  service  of  an 
order  entered  with  prior  notice,  or 
within  10  days  after  the  Commission's 
issuance  of  its  decision  upon  a 
respondent's  application  to  set  aside, 
limit  or  suspend  an  ex  parte  order. 

After  issuance  of  a  temporary  cease- 
and-desist  order,  the  proceeding  to 
determine  whether  to  enter  a  permanent 
order  shall  go  forward  with  a  hearing 
before  a  hearing  officer  and  the  issuance 
of  an  initied  decision.  The  Rules 
establish  procedures  with  respect  to 
expedited  consideration  of  any  appeal 
of  the  initial  decision.  The  Rules  also  set 
forth  limitations  on  the  duration  and 
scope  of  the  temporary  cease-and-desist 
order  pending  issuance  of  the 
Commission's  opinion  on  review  of  the 
initial  decision. 

2.  Suspension  of  Registered  Entity. 
Rules  520,  521,  522  and  524  include 
extensive  revisions  to  the  provisions  of 
former  Rule  19  relating  to  the 
suspension  of  a  registered  broker  or 
dealer  pending  a  final  determination 
whether  the  registration  shall  be 
revoked.  Consistent  with  amendments 
to  the  Seciuitics  Exchange  Act.  the  new 
rules  apply  to  a  municipal  securities 
dealer,  government  securities  broker, 
government  securities  dealer,  or  transfer 
agent  as  well  as  a  broker  or  dealer. 
Where  possible,  the  new  procedtires  for 


suspensions  pending  a  final 
determination  whether  to  revoke  a 
registration  parallel  the  procedures 
relating  to  temporary  cease-and-desist 
orders. 

3.  Disgorgement.  The  600  series  of  the 
revised  Rules  contains  new  provisions 
governing  payment  of  disgorgement, 
interest  and  penalties.  Rule  600  requires 
prejudgment  interest  to  be  assessed  on 
any  siun  required  to  be  paid  pursuant  to 
an  order  of  disgorgement.  The  rate  of 
interest  is  set  at  the  IRS  underpayment 
rate  and  compounded  quarterly  unless 
the  Commission  specifies  a  lower  rate 
with  respect  to  fimds  placed  in  an 
approved  escrow.  Under  Rule  601 
unless  otherwise  provided,  funds  due 
pLusuant  to  an  order  by  the  Commission 
requiring  the  payment  of  disgorgement, 
interest  or  penalties  must  be  paid  no 
later  than  21  days  after  service  of  the 
order.  After  disgorgement  has  been  paid, 
a  proposed  plan  of  disgorgement  will  be 
submitted  pursuant  to  Rule  610. 

Rule  611  lists  the  required  elements  of 
such  disgorgement  plan.  A  plan  may 
provide  for  distribution  of  funds  to 
investors  or  to  a  court  registry  or  court- 
appointed  receiver  for  injured  investors. 
Where  return  of  disgorged  funds  to 
investors  is  not  justified,  funds  may  be 
paid  to  the  U.S.  Treasury.  Rule  612 
requires  that  notice  of  a  proposed  plan 
be  published  in  the  SEC  News  Digest 
and  the  SEC  Docket  and  other 
publications  as  required.  A  plan  may  be 
approved,  approved  with  modifications, 
republished  for  additional  comments  or 
disapproved  pursuant  to  Ride  613.  Rule 
614  contains  provisions  governing  the 
administration  of  an  approved  plan. 

Rule  620  addresses  conditions  under 
which  a  non-party  will  be  granted  leave 
to  intervene  or  to  participate  in  a 
proceeding  for  the  purpose  of 
challenging  a  disgorgement  order  or 
plan  of  disgorgement.  The  Rule  provides 
that  no  person  shall  be  granted  leave  to 
intervene  or  to  participate  for  such  a 
purpose  based  solely  upon  that  person's 
eligibility  or  potential  eligibility  to 
participate  in  a  disgorgement  fiind  or 
based  upon  any  private  right  of  action 
such  person  may  have  against  any 
person  who  is  also  a.  respondent  in  an 
enforcement  proceeding. 

Persons  claiming  an  inability  to  pay 
disgorgement,  interest-  or  a  penalty  must 
do  so  in  accordance  with  Rule  630.  A 
respondent  who  asserts  inability  to  pay 
may  be  required  to  file  a  sworn  financial 
statement  and  to  keep  the  statement 
current.  Failure  to  file  a  required 
statement  may  be  deemed  a  waiver  of 
the  claim  of  inability  to  pay. 

4.  Expanded  Role  for  Prehearing 
Conferences.  The  Rules  significantly 
expand  the  role  of  prehearing 


conferences  and  encourage  more  active 
prehearing  case  management  by 
administrative  law  judges.  Under  the 
proposed  rule,  no  initial  prehearing 
conference  was  required.  In  accordance 
with  suggestions  by  commenters, 
revised  Rule  221  requires  that  except 
where  the  emergency  nature  of  a 
proceeding  would  make  a  prehearing 
conference  clearly  inappropriate,  both 
an  initial  and  a  final  prehearing 
conference  shall  be  held.  The  initial 
conference  is  to  be  held  within  14  days 
of  service  of  an  answer,  or  if  no  answer 
is  required,  within  14  days  of  the 
issuance  of  an  order  instituting 
proceedings.  The  final  conference  is  to 
be  held  as  close  to  the  beginning  of  the 
hearing  as  is  reasonable. 

The  Rules  make  an  initial  prehearing 
conference  mandatory  in  most  cases 
because  such  a  conference  can  eliminate 
unnecessary  delay  and  improve  the 
quality  of  adjudicative  decisionmaking 
by  sharpening  the  preparation  of  cases 
and  presentation  of  issues.  The 
increased  role  for  prehearing 
conferences  will  facilitate  the  new 
procedures  that  provide  for  access  to 
certain  categories  of  investigation  file 
documents  in  enforcement  and 
disciplinary  proceedings  and  for  the 
prehearing  production  of  documents 
pursuant  to  subpoena. 

5.  Prehearing  Access  to  Certain 
Investigative  Documents.  Pursuant  to 
new  Rule  230.  in  an  enforcement  or 
disciplinary  proceeding,  the  Division  of 
Enforcement  wrill  provide  any  party 
with  an  opportunity  for  inspection  and 
copying  of  certain  categories  of 
documents  obtained  by  the  Division  in 
connection  with  the  investigation 
leading  to  the  Division's 
recommendation  to  institute 
proceedings.  The  rule  codifies  the 
prevailing  practice  of  the  Division  of 
Enforcement  staff  in  the  Headquarters 
Office  and  various  regional  offices.  A 
respondent's  right  to  inspect  and  copy 
documents  under  this  Rule  is  automatic; 
the  respondent  does  not  need  to  make 
a  formal  request  for  access  through  the 
hearing  officer. 

Documents  to  which  access  must  be 
provided  include:  (1)  Each  subpoena 
issued;  (2)  every  other  vmtten  request  to 
persons  not  employed  by  the 
Commission  to  provide  documents  or  to 
be  interviewed;  (3)  the  documents 
turned  over  in  response  to  any  such 
subpoenas  or  other  written  requests;  (4) 
all  transcripts  and  transcript  exhibits; 
(5)  any  other  documents  obtained  from 
persons  not  employed  by  the 
Commission;  and  (6)  any  final 
examination  or  inspection  reports 
prepared  by  the  Division  of  Market 
Regulation  or  the  Division  of  Investment 


Management.  The  Division  of 
Enforcement's  obligation  under  this  rule 
relates  only  to  documents  obtained  by 
the  Division  of  Enforcement.  Documents 
located  only  in  the  files  of  other 
divisions  or  offices  are  beyond  the  scope 
of  the  rule. 

The  Division  of  Enforcement  may 
vnthhold  a  document  if:  (1)  The 
document  is  privileged;  (2)  the 
document  is  an  internal  memorandum, 
note  or  writing  prepared  by  a 
Commission  employee,  other  than 
certain  examination  or  inspection 
reports  prepared  by  the  Divisions  of 
Market  Regulation  or  Investment 
Management,  or  is  otherwise  attorney 
work-product  and  will  not  be  offered  in 
evidence;  (3)  the  document  would 
disclose  the  identity  of  a  confidential 
source;  or  (4)  the  hearing  officer  grants 
leave  to  withhold  a  document  or 
category  of  documents  as  not  relevant  to 
the  subject  matter  of  the  proceeding  or 
otherwise,  for  good  cause  shown. 

Rule  230  is  not  the  exclusive  means 
by  which  a  respondent  may  obtain 
access  to  documents.  Production  of 
documents  prepared  by  the  staff  may  be 
required  under  the  doctrine  of  Rrady  v. 
Maryland,  373  U.S.  83  (1963).  or 
pursuant  to  Jencks  Act  requirements 
made  applicable  to  the  Commission 
pursuant  to  rule,  or  may  be  sought  by 
subpoena  or  through  other  procedures. 
See,  e.g.,  the  Freedom  of  Information 
Act,  5  U.S.C.  552. 

The  document  access  policy  in  Rule 
230  has  been  revised  significantly  bom 
the  proposed  rule.  Under  the  proposed 
rule,  the  staff  was  required  to  make  a 
relevancy  determination  before  a 
document  would  be  produced.  The 
Commission  decided  to  change  this 
rule,  based  in  part  upon  comments 
received  that  contended  that  a  relevancy 
determination  by  the  staff  was 
problematic.'^ 

6.  Prehearing  Document  Production 
Pursuant  to  Subpoena.  Rule  232(a) 
allows  for  production  of  documents 
pursuant  to  subpoena  prior  to  the  start 
of  a  hearing.  The  Rule  states  that  a  party 
may  request  "subpoenas  requiring  the 
production  of  documentary  or  other 
tangible  evidence  returnable  at  any 
designated  time  or  place."  Under  former 
Rule  14(b)(1).  such  documents  were 
only  to  be  turned  over  at  the  hearing.  As 
adopted,  the  rule  will  reduce  delay  and 


■2  Specifically,  it  was  suggested  that  the  proposed 
standard  might  deny  respondents  access  to 
documents  that  "while  possibly  not  directly 
relevant  to  any  of  the  Commission's  allegations, 
may  bear  directly  on  the  lines  of  defense  the 
respondent  is  developing."  ABA  comment  letter 
dated  Feb.  26,  1994,  at  59.  It  was  also  suggested  that 
asking  the  staff  to  make  such  a  determination  was 
inappropriate  because  of  the  staff's  "outlook  and 
allegiance."  Id. 


eliminate  the  need  for  postp>onements 
by  allowing  for  documents  to  be 
reviewed  and  copied,  and  for  proposed 
exhibits  to  be  selected,  all  prior  to  a 
final  prehearing  conference. 

7.  Summary  Disposition.  Under 
former  Rule  11(e),  a  motion  that  would 
dispose  of  a  proceeding  in  whole  or  in 
part  could  not  be  made,  or  considered 
by  a  hearing  officer,  prior  to  the 
completion  of  the  interested  division's 
case  or  the  conclusion  of  the  hearing. 
See  17  CFR  201.11(e)  (1994).  Rule  250 
makes  substantial  changes  to  these 
procedures.  The  Rule  provides  for  a 
motion  for  summary  disposition  by  any 
party  after  each  party  required  to  file  an 
answer  has  done  so  and,  in  an 
enforcement  or  disciplinary  proceeding, 
after  documents  have  been  made 
available  to  the  respondent  for 
inspection  and  copying.  If  the  interested 
division  has  not  completed  presentation 
of  its  case  in  chief  at  the  bearing,  a 
summary  decision  motion  may  be  made 
only  with  leave  of  the  hearing  officer. 
The  facts  of  the  pleadings  of  the  party 
against  whom  the  motion  is  made  shall 
be  taken  as  true,  except  as  modified  by 
stipulations  or  admissions  made  by  that 
party,  by  uncontested  affidavits,  or  by 
facts  officially  noted.  In  accordance 
with  suggestions  of  a  commenter,  the 
Rule  now  provides  that  if  a  party 
cannot,  for  good  cause,  present  facts 
essential  to  justify  opposition  to  the 
motion  by  affidavit  prior  to  hearing,  the 
hearing  officer  shall  deny  the  motion. 

A  motion  for  summary  disposition  is 
subject  to  a  35-page  limit. 

8.  Protective  Orders.  The  revised 
Rules  contain  provisions  allowing 
certain  persons  involved  in  an 
evidentiary  hearing  to  obtain  a 
protective  order  for  confidential 
information.  Documents  and  testimony 
introduced  in  a  public  hearing  are 
presumed  to  be  public.  Rule  322  allows 
any  party  intending  to  introduce 
material  as  evidence  during  a  hearing, 
any  person  who  is  the  subject  or  creator 
of  such  material,  or  any  v»ritness  who 
testifies  at  a  hearing  to  file  a  motion 
requesting  a  protective  order  for  such 
material  or  testimony.  A  protective 
order  shall  be  granted  only  upon  a 
finding  that  the  harm  resulting  from 
disclosure  would  outweigh  the  benefits 
of  disclosure. 

The  former  Rules  of  Practice 
contained  a  confidential  treatment 
provision  that  related  solely  to 
apphcations  for  materials  filed  in 
connection  with  registration  statements 
and  other  statutorily  required  filings;  it 
required  that  confidential  treatment  be 
sought  at  the  time  of  filing.  See  17  CFR 
201.25  (1994).  Proposed  Rule  33  would 
have  responded  to  this  situation  by 
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allowing  a  party  to  seek  confidential 
treatment  under  any  "applicable  statute 
or  rule."  without  limiting  the  scope  of 
materials  sought  to  be  protected  or  the 
timing  of  the  application. 

The  Commission  has  decided  that  a 
separate  rule  for  protective  orders 
would  be  more  efficient  and  easier  for 
adjudicatory  litigants  to  use  than  a  rule 
that  encompassed  not  only  protective 
orders,  but  also  requests  for  confidential 
treatment  under  the  federal  securities 
laws  '3  or  the  Freedom  of  Information 
Act.'* 

9.  Service.  The  rule  for  service  of 
orders  by  the  Commission,  Rule  141. 
and  the  rule  for  service  of  papers  by 
parties.  Rule  150.  contain  a  number  of 
revisions.  Rule  141  contains  new 
provisions  specifically  addressing 
service  upon  persons  in  a  foreign 
country  and  upon  persons  currently 
registered  with  the  Commission.  Rule 
141  also  contains  a  new  provision 
allowing  a  waiver  of  formal  service  to 
permit  a  party  to  accept  service  by 
facsimile  transmission.  For  parties 
wishing  to  use  facsimile  transmission  to 
serve  one  another,  Rule  150  allows 
delivery  of  papers  by  fax  when  two 
conditions  are  met:  (i)  there  must  be  a 
written  agreement  between  the  persons 
intending  to  serve  each  other  by  fax 
specifying  such  terms  as  they  deem 
necessary  with  respect  to  telephone 
numbers,  hours  of  facsimile  operation, 
provision  of  paper  original  or  other 
matters;  and  (ii)  receipt  of  each 
document  served  by  fax  must  be 
confirmed  by  a  manually  signed  receipt 
delivered  by  fax  or  other  means  agreed 
to  by  the  parties.  These  conditions  are 
intended  to  ensure  that  service  by  fax 
will  be  both  an  efficient  and  an  effective 
means  of  service. 

D.  Technical  Changes  and  Appendices 

A  number  of  technical  changes  have 
been  made  and  appendices  created  in 
order  to  implement  the  Rules.  First, 
former  Rule  24  concerning 


>'  See  Clause  30  of  Schedule  A  of  the  Securities 
Act  of  1933.  15  U.S.C.  77aa(30).  and  Rule  406 
thereunder.  17  CFR  230.406;  Section  24(b)(2)  of  the 
Securities  Exchange  Act  of  1934,  15  U.S.C. 
78x(b)(2),  and  Rule  24b-2  thereunder,  17  CFR 
240.24b-2:  Section  22(b)  of  the  Public  Utility 
Holding  Company  Act  of  1935,  15  U.S.C.  79v(b). 
and  Rule  104  thereunder,  17  CFR  250.104;  Section 
45(a)  of  the  Investment  Company  Act  of  1940,  15 
U.S.C.  80a-^4(a),  and  Rule  45a-l  thereunder,  17 
CFR  270.45a-l;  and  Section  210(a)  of  the 
Investment  Advisers  Act  of  1940,  15  U.S.C.  80b- 
10(a).  See  also  Rule  of  Practice  190,  17  CFR  201.190 
(specifying  procedures  by  which  registrants  may 
request  confidential  treatment  of  certain 
information  contained  in  regulatory  filings). 

"See  17  CFR  200.83  (providing  for  procedures  by 
which  persons  submitting  information  to  the 
Commission  can  request  that  the  information  not  be 
disclosed  pursuant  to  a  request  under  the  Freedom 
of  Information  Act.  5  U.S.C.  §  552). 


incorporation  by  reference,  which 
related  to  the  making  of  disclosure  or 
regulatory  filings  has  been  moved  from 
the  Rules  of  Practice  to  Regulation  S-K 
section  10,  paragraph  (d)  (17  CFR 
229.10(d);  a  comparable  provision  has 
been  added  to  Regulation  S-B  section 
10,  paragraph  (f)  (17  CFR  228.10(0). 
Second.  Commission  procedures  for 
summary  suspensions  pursuant  to 
Section  12(k)  of  the  Exchange  Act,  15 
U.S.C.  78Ak).  have  been  moved  from 
Part  202  of  17  CFR  into  new  Rule  550. 
Third,  new  cross-reference  tables 
showing  the  location  of  the  former  rules 
in  the  revised  rules  and  vice  versa  have 
been  included  in  an  appendix  to  appear 
in  the  Code  of  Federal  Regulations. 
Finally,  all  references  to  the  Rules  of 
Practice  in  the  Commission's  other  rules 
and  forms  have  been  updated. 

III.  Discussion  of  the  Statement  of 
Informal  Procedures  and  Supplemental 
Information  Concerning  Adjudicatory 
Proceedings 

In  1990,  at  the  time  the  Schapiro  Task 
Force  was  created,  there  was  significant 
delay  in  the  disposition  of 
administrative  proceedings.  For 
example,  in  fiscal  years  1991  and  1992, 
the  Commission  issued  a  total  of  10 
opinions  in  Commission-initiated 
administrative  proceedings.  These  10 
cases  took  an  average  of  four  years  from 
institution  of  proceedings  to 
conclusion. '5 

Interim  recommendations  made  by 
the  Task  Force  to  eliminate  unnecessary 
delay  and  reduce  the  backlog  were 
implemented  in  1991  and  1992.  The 
(Commission  reorganized  the 
Adjudications  Grqup  within  the  Office 
of  the  General  Counsel  and  appointed 
new  senior  staff  to  supervise  the 
adjudicatory  work  assigned  to  the  Office 
of  the  General  Counsel.  On  a 
Commission-wide  basis,  the  total 
number  of  staff  assigned  to  adjudicatory 
matters  was  increased  over  three  fold. 
For  approximately  one  year  attorneys 
throughout  the  General  Counsel's  Office 
assisted  the  Adjudications  Group  in 
preparing  opinions  for  the  Commission. 
Further,  the  Commission  gave  greater 
priority  to  adjudicatory  matters,  held 
oral  arguments  on  a  more  timely  basis, 
and  met  to  consider  proposed  opinions 
more  frequently.'* 


"  See  Task  Force  Report,  supra  note  4.  at  20-22. 

'*Also  pursuant  to  a  recommendation  of  the  Task 
Force,  the  Office  of  the  General  Counsel  organized 
a  conference  with  self-regulatory  organizations, 
held  in  June  1994.  to  address  problems  of  mutual 
concern.  Changes  in  adjudicatory  procedures  or 
practices  by  the  self-regulatory  organizations 
resulting  from  the  conference  may  eliminate  or 
simplify  certain  issues  that  would  otherwise  be 
appealed  to  the  Commission. 


In  fiscal  year  1994,  the  number  of  new 
appeals  to  the  Commission  declined  and 
the  number  of  cases  resolved  increased 
compared  with  the  prior  year.  As  a 
result,  in  fiscal  year  1994  the  pending 
appellate  caseload  declined  for  the  first 
time  in  over  a  decade.  In  addition,  the 
number  of  cases  pending  on  appeal  for 
more  than  one  year  has  declined 
significantly  from  the  level  of  four  years 
ago. 

Despite  these  strides,  the 
Commission's  past  experience  strongly 
suggests  that  additional  steps  should  be 
taken,  especially  given  the  increase  in 
proceedings  assigned  to  the 
administrative  law  judges  '^  and  the 
likelihood  that  the  number  and 
complexity  of  new  appeals  may  increase 
again  in  coming  years.  Backlogs  in  the 
Commission's  disposition  of 
adjudicatory  proceedings  have  recurred 
periodically  over  at  least  the  past  30 
years.'*  The  Task  Force  examined  prior 
efforts  to  address  delay  in  the 
administrative  proceedings  process,  and 
considered  why  earlier  "solutions"  gave 
way  to  new  backlogs. 

The  Task  Force  considered  various 
alternatives  Bimed  at  eliminating 
systemic  causes  of  the  recurring  backlog 
problems.  In  its  Report,  the  Task  Force 
recommended:  (1)  That  the  Commission 
establish  guidelines  for  the  timely 
completion  of  adjudicatory  proceedings; 
(2)  that  the  Commission  be  specifically 
apprised  of  matters  not  completed 
within  designated  periods,  so  that  the 
Commission  has  a  specific  opportunity 
to  determine  what,  if  any,  steps  to  take 
to  advance  the  fair  and  timely  resolution 
of  those  particular  matters;  and  (3)  that 
the  Commission  make  increased  public 
disclosure  of  the  status  of  the  pending 
case  docket  and  changes  in  its  case  load. 

The  Statement  of  Informal  Procedures 
and  Supplementary  Information 
Concerning  Adjudicatory  Proceedings 
("Statement  of  Informal  Procedures") 
adopts,  with  modifications,  these  three 
recommendations.  Implementation  of 
these  recommendations  wrill  increase 
accountability  for  the  timely  and 
efficient  completion  of  adjudicatory 
proceedings  and  consolidate  on  a  more 
permanent  basis  the  improvements  in 
the  adjudications  process  made  since 
the  creation  of  the  Task  Force. 

A.  Guidelines  for  the  Timely  Completion 
of  Proceedings 

The  Guidelines  For  the  Timely 
Completion  of  Proceedings  provide  that 
an  administrative  law  judge's  initial 


decision  should  be  filed  within  10 
months  of  issuance  of  the  order  for 
proceedings  and  that  a  decision  by  the 
Commission  on  appeal  of  an  initial 
decision,  review  of  a  self-regulatory 
organization  determination  or  remand  of 
a  prior  decision  by  a  court  of  appeals 
should  be  issued  within  11  months  of 
the  filing  of  a  petition  for  review  or 
application  for  review  or  the  issuance  of 
a  mandate  of  the  court." 

The  primary  purposes  of  the 
guidelines  are  to  provide  a  basis  to 
gauge  the  Commission's  and 
administrative  law  judges'  productivity 
in  issuing  opinions,  and  to  permit  the 
allocation  of  appropriate  Commission, 
management  and  staff  resources  for  the 
timely  completion  of  proceedings, 
Establishment  of  giudelines  by  the 
Commission  indicates  the  priority  of 
adjudicatory  matters  for  the 
Commission,  as  well  as  for  persons 
delegated  authcnity  or  assigned 
responsibility  for  adjudicatory  matters. 
Among  other  benefits,  the  guidelines 
can  lend  important  authority  to  the 
deadlines  set  by  the  administrative  law 
judges  for  hearing  dates  and  pre-  and 
post-hearing  submissions,  and  by  the 
General  Counsel  and  the  Secretary  for 
oral  argument  dates  and  the  filing  of 
briefs. 

The  Schapiro  Task  Force  had 
recommended  that  "normative 
guidelines"  for  the  completion  of 
adjudicatory  proceedings  be  included  in 
the  Rules  of  Practice  themselves.  The 
existing  Rules  of  Practice  use  this 
approach  in  some  instances.^"  and  other 
federal  agencies  and  departments  also 
have  used  similar  approaches.^'  The 
Commission  believes,  however,  that 
since  the  guidelines  are  not  themselves 
rules,  it  is  preferable  to  publish  them  in 
a  supplemental  statement,  and  thereby 
eliminate  a  potential  source  of 
confusion  or  collateral  litigation 
concerning  their  status  as  non-binding 
criteria  for  monitoring  the  age  of 
pending  cases  rather  than  a  legal 
standard.  This  approach  is  consistent 
with  the  publication  in  the  Code  of 


"  There  were  56  cases  pending  before  the 
administrative  law  judges  as  of  October  1,  1994,  up 
from  32  cases  on  October  1. 1993  and  25  cases  on 
October  1,  1992. 

'•See Task  Force  Report,  supra  note  4.  at  33  n.46. 


"The  guidelines  also  set  45  days  for  a 
Commission  decision  on  interlocutory  matters,  and 
up  to  45  days  to  decide  a  motion  for  stay, 
depending  upon  whether  the  action  to  be  stayed  has 
already  taken  effect. 

"See,  e.g..  former  Rule  16(e),  17  CFR  201.16(e) 
(1994)  (period  prescribed  for  filing  of  pro|>osed 
findings  and  conclusions  "normally  should  be  no 
more  than  30  days  after  the  close  of  the  hearing,  and 
if  the  hearing  officer  direcu  that  the  first  filing  be 
made  at  a  date  later  than  30  days  after  the  close  of 
the  hearing,  the  reasons  for  so  doing  shall  be  stated 
in  his  order"). 

"  See.  e.g..  37  CFR  10.139(c)  (ALJ  in  Patent  and 
Trademark  Office,  Dept.  of  Commerce,  shall 
normally  issue  initial  decisions  in  disciplinary 
cases  within  six  months  of  the  date  a  complaint  is 
•filed). 


Federal  Regulation  of  other  non- 
binding,  informal  procedures.^ 

The  guidelines  do  not  create  a 
requirement  that  each  portion  of  a 
proceeding  or  the  entire  proceeding  be 
completed  within  the  periods  described. 
Proceedings  at  either  the  hearing  stage 
or  on  review  by  the  Commission  may 
require  additional  time  because  they  are 
imusually  complex  or  because  the 
record  is  exceptionally  long  or  for  other 
reasons.  In  addition,  fairness  to  all 
parties  requires  that  the  Commission's 
deliberative  process  not  be  constrained 
by  an  inflexible  schedule.  In  some 
proceedings,  deliberation  may  be 
delayed  by  the  need  to  consider  more 
urgent  matters,  to  permit  the 
preparation  of  dissenting  opinions  or  for 
other  good  cause.  The  guidelines  will  be 
used  by  the  Commission  as  one  of 
several  criteria  in  monitoring  and 
evaluating  its  adjudicatory  program. 

As  noted  in  the  supplement^ 
statement,  the  guidelines  adopted  today 
will  need  to  be  examined  periodically 
and  may  need  to  be  readjusted  in  light 
of  changes  in  the  Commission's  case 
load  and  the  availability  of  Commission 
resources. 

One  alternative  approach,  considered 
by  the  Task  Force,  was  to  set  fixed 
deadlines  for  the  issuance  of  initial 
decisions  and  Commission  opinions, 
and  to  provide  foba  remedy,  such  as 
dismissal,  if  cases  were  not  completed 
within  the  deadline.  Applying  this 
approach  to  adjudicatory  proceedings, 
including  enforcement  actions  and 
review  of  self-regulatory  organization 
determinations,  places  too  great  a 
premium  on  the  benefits  of  achieving 
resolution  of  a  proceeding,  without  due 
consideration  to  the  resolution  reached. 
In  light  of  its  broad  responsibilities,  the 
Commission  should  retain  the  flexibility 
to  delay  the  resolution  of  proceedings  in 
order  to  address  higher  priority  matters, 
without  abandoning  the  opportunity  to 
adjudicate  issues  properly  before  it, 
particularly  those  relating  to  whether 
the  protection  of  the  public  or  investors 
requires  that  a  securities  law  violator  be 
subject  to  remedial  sanctions. 

B.  Reports  to  the  Commission  on 
Pending  Cases 

Prior  reviews  of  the  administrative 
process  concluded  that  delegation  of 
certain  functions  to  the  staff  is  desirable, 
as  it  frees  the  Commission  from  having 
to  deal  with  routine  matters  and  can 
expedite  Commission  action." 
Unmonitored  delegation,  however,  can 
also  create  a  source  of  delay.  The 
Schapiro  Task  Force  observed  that,  once 


a  case  is  assigned  to  an  administrative 
law  judge  or  to  the  staff,  "there  is  no 
proc»dure  to  return  cases  to  the 
Commission  for  a  status  conference  if 
significant  milestones  are  not  reached  or 
no  opinion  is  prepared  v^rithin  specified 
periods."  2*  The  Task  Force 
recommended  that  if  a  case  does  not 
proceed  through  each  major  phase  on  a 
timely  basis,  it  should  automatically  be 
returned  to  the  Ckimmission  to 
determine  whether  any  additional  steps 
should  be  taken  to  advance  the 
resolution  of  the  case.  The  Task  Force 
stated  that  "[b]y  estabUshing  this 
procedure,  the  Commission  wrill  require 
the  staff  to  identify  non-routine  matters, 
shortages  in  staff  or  other  im(>ediments 
that  are  preventing  the  timely 
completion  of  delegated 
decisionmaking."  " 

In  response  to  this  recommendation, 
one  commenter  advocated  that  the 
Commission  should  "encourage  more 
ALJ  autonomy  and  thereby  avoid  SEC 
involvement  between  the  times  when 
cases  are  authorized  and  appealed."  ^ 
Accordingly,  this  commenter  suggested, 
imless  absolutely  necessary,  interim 
Commission  review  of  cases  assigned  to 
an  administrative  law  judge  shotdd  not 
occur,  even  on  a  case  management  basis 
such  as  for  status  conferences.  The 
commenter  suggested,  as  an  alternative 
to  status  conferences,  that  the 
administrative  law  judges  have  a 
periodic  requirement  to  report  any  case 
backlog  to  the  Commission  and  the 
public.  The  Commission  has  modified 
the  recommendation  of  the  Schapiro 
Task  Force  to  address  the  concerns 
raised  by  this  commenter. 

Under  the  informal  procedures 
adopted  today,  a  requirement  formally 
to  apprise  the  Commission  of 
proceedings  beyond  a  specified  age  is 
being  integrated  into  a  case  status 
reporting  system  overseen  by  the 
Secretary.  Use  of  written  status  reports 
as  a  tool  to  improve  docket  control  is  a 
widely  accepted  practice.  For  example, 
federal  court  judges  are  required  to 
report  periodically  to  the  Office  of 
United  States  Courts  on  the  status  of 
certain  matters  |>ending  beyond 
specified  periods.  Face-to-face  status 
conferences  between  the  Commission 
and  an  administrative  law  judge,  or 
discussion  of  the  merits  of  a  proceeding, 
will  not  be  a  part  of  the  more  formal 
e»se  status  reporting  system. 

Periodically,  confidential  status 
reports  with  respect  to  all  filed 


^  See,  e.g..  17  CFR  202. 

"  Task  Force  Heport,  supra  note  .  at  32-33. 


"W.  at  33. 

» Id.  at  42. 

^  ABA  comment  letter  to  Commissioner  Mary 
Schapiro  on  the  Report  of  the  Task  Force  on 
Administrative  Proceedings  dated  Nov.  10,  1993.  at 
8. 
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adjudicatory  proceedings  shall  be  made 
to  the  Commission.  The  Chief 
Administrative  Law  Judge  shall  report 
on  proceedings  assigned  to  an 
administrative  law  judge.  The  General 
Counsel  shall  report  on  proceedings 
assigned  to  the  Office  of  the  General 
Coimsel.  as  well  as  any  other  pending 
proceedings.  These  status  reports  shall 
be  made  through  the  Secretary,  with  a 
minimum  frequency  established  by  the 
Commission.  In  connection  with  these 
reports,  the  Chief  Administrative  Law 
Judge  and  the  General  Counsel  shall 
specifically  apprise  the  Commission  of 
any  proceeding  that  exceeds  the 
guidelines  estabUshed  for  the  timely 
completion  of  proceedings  by  more  than 
30  days.  The  report  shall  describe  the 
procedural  postiu*  of  any  such 
proceeding,  estimate  a  date  for 
conclusion  of  the  proceeding,  and 
provide  such  other  information  as  is 
necessary  to  enable  the  Commission  to 
determine  whether  additional  steps  are 
necessary  to  reach  a  fair  and  timely 
resolution  of  the  matter. 

In  some  cases,  additional  resources 
may  be  necessary  to  free  an 
administrative  law  judge  or  staff  to 
address  a  matter  of  unusually  large  size 
or  exceptional  complexity."  In  some 
instances,  consultation  with  the 
Commission  by  the  General  Counsel 
may  speed  the  completion  of  a 
particular  case.  In  others,  the  length  of 
the  hearing,  the  number  or  respondents, 
the  complexity  of  a  case  or  the  urgency 
of  other  matters  may  justify  delay  in 
reaching  a  decision  at  a  delegated  level, 
in  which  case  no  action  in  response  to 
the  status  report  would  be  needed. 
Coupled  with  the  guidelines  for  the 
timely  completion  of  proceedings, 
however,  the  use  of  a  comprehensive 
and  formalized  case  status  reporting 
system  will  provide  greater  assurance 
that  the  resolution  of  a  proceeding  that 
has  been  delayed  will  be  treated  as  a 
priority  matter. 

As  noted  by  the  Schapiro  Task  Force, 
an  increasing  number  of  status  reports 
concerning  cases  that  are  not  completed 
within  the  gmdelines  may  provide  an 
"early  warning  signal"  that  additional 
resources  are  necessary.  Had  a  more 
detailed  and  more  formal  case  status 
reporting  requirement  been  in  effect  in 
the  mid-1980's.  the  Commission  might 
have  been  in  a  better  position  to  addreSS 
the  developing  case  backlog  before  it 


gained  the  magnitude  it  had  reached  by 
1990  when  the  Task  Force  was  created. 

The  Commission  believes  that  the 
case  status  reporting  requirements 
announced  today  will  fulfill  the  purpose 
of  the  Schapiro  Task  Force 
recommendation  discussed  above  by 
estabUshing  a  mechanism  that  will 
automatically  address  cases  that  are  not 
timely  resolved  and  by  Increasing 
accountability  by  and  to  the 
Commission  for  management  of  the 
docket. 

The  Task  Force  reconunended  that  the 
requirement  to  formally  apprise  the 
Conunission  if  a  proceeding  is  not 
completed  within  specified  periods 
should  be  implemented  through 
changes  in  the  Commission's  formal 
delegations  to  the  administrative  law 
judges,  the  Secretary,  and  the  General 
Counsel.  See  17  CFR  200.30-1  et.  seq. 
The  Commission  believes  that 
publication  of  these  case  status 
reporting  procedures  in  the  Statement  of 
Informal  Procedures  will  be  equally 
effective  in  implementing  this 
recommendation. 

C.  Increased  Public  Disclosure 
Concerning  the  Pending  Case  Docket 

The  Task  Force  recommended 
publishing  more  information  concerning 
the  status  of  the  Comnjission's 
adjudicatory  docket.^*  Ongoing 
disclosiu'e  of  information  about  the 
adjudication  program  caseload  increases 
awareness  of  the  importance  of  the 
program,  facilitates  oversight  of  the 
program,  and  promotes  public 
confidence  in  the  efficiency  and  feiimess 
of  the  program.  Under  the  procedures 
adopted  today,  the  Secretary  will 
publish  each  October  and  April  in  the 
SEC  Docket  summary  statistical 
information  about  the  status  of  the 
pending  adjudicatory  docket  and 
changes  in  the  Commission's  caseload 
over  the  prior  six  months.^ 


^  For  example,  additional  administrative  law 
judges  might  be  necessary  on  a  temporary  basis,  see, 
e.g..  5  U.S.C.  3344,  to  allow  the  judge  assigned 
responsibility  for  a  proceeding  to  complete  that 
proceeding  without  the  burden  of  new  cases,  or 
additional  law  clerks,  paralegals  or  other  staff  might 
be  needed  on  temporary  assignment 


»  See  Recommendation  4,  Task  Force  Report, 
supra  note  ,  at  43—44. 

"The  report  shall  include  the  number  of  cases 
pending  before  the  administrative  law  judges  and 
the  Commission  at  the  beginning  and  end  of  the  six- 
month  period.  The  report  shall  also  show  increases 
in  the  caseload  arising  from  new  cases  being 
instituted,  appealed  or  remanded  to  the 
Conmiission,  and  decreases  in  the  caseload  arising 
from  the  disposition  of  proceedings  by  issuance  of 
initial  decisions,  issuance  of  final  decisions  issued 
on  appeal  of  initial  decisions,  other  dispositions  of 
appeals  of  initial  decisions,  final  decisions  on 
review  of  self-regulatory  organization 
determinations,  other  dispositions  on  review  of  self- 
regulatory  organization  determinations,  and 
decisions  with  respect  to  stays  or  interlocutory 
motions.  For  each  category  of  decision,  the  report 
shall  also  show  the  median  age  of  the  cases  at  the 
time  of  the  decision  and  the  number  of  cases 
decided  within  the  guidelines  for  the  timely 
completion  of  adjudicatory  proceedings. 


The  Conunission  will  also  continue  to 
follow  the  Task  Force  recommendation 
that  it  adopt  the  practice  of  several 
federal  courts  of  appeals  by  publishing 
with  each  opinion  the  date  the  appeal 
or  review  was  commenced  and  the  date 
of  oral  argujnent,  if  any. 

The  Task  Force  suggested  pubUcation 
of  information  about  the  Commission's 
caseload  in  the  Aimual  Report. 
Although  a  useful  adjimct  to  publication 
in  the  SEC  Docket,  publication  in  the 
Aiuiual  Report  alone  is  not  sufficient. 
The  Docket  is  more  widely  available 
(both  on  commercial  database  services 
and  in  other  places  such  as  libraries) 
than  the  Aimual  Report.  In  addition, 
publication  in  the  Docket  allows  more 
frequent  and  more  timely  disclosure. 
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General  Rules 

Rule  100.  Scope  of  the  Rules  of  Practice 

(a)Unless  provided  otherwise,  these 
Rules  of  Practice  govern  proceedings 
before  the  Commission  under  the 
statutes  that  it  administers. 

(b)  These  rules  do  not  apply  to: 

(1)  investigations,  except  where  made 
specifically  applicable  by  the  Rules 
Relating  to  Investigations,  part  203  of 
this  chapter;  or 

(2)  actions  taken  by  the  duty  officer 
pursuant  to  delegated  authority  imder 
17  CFR  200.43. 


Comment:  The  Rules  of  Practice 
govern  a  wide  range  of  Commission 
processes,  including  Commission- 
initiated  enforcement  and  disciplinary 
proceedings,  proceedings  to  review 
disciplinary  actions  initiated  by  self- 
regulatory  organizations  and  certain 
other  self-regulatory  decisions, 
proceedings  to  review  Commission  staff 
decisions  made  pursuant  to  delegated 
authority,  and  proceedings  in  wfadch  an 
exemptive  application  is  contested  and 
a  hearing  ordered.  Certain  agency 
processes  are  specifically  excluded  from 
the  scope  of  the  Rules.  First, 
Commission  investigations  are  not 
governed  by  the  Rules  imless  a  rule 
explicitly  provides  otherwise.  See,  e.g.. 
Rule  240  (concerning  offers  of 
settlement);  see  also  17  CFR  203.8 
(service  of  subpoenas  in  formal 
investigations  is  governed  by  Rule  232). 
Second,  these  Rules  do  not  cover  an 
appeal  from  a  decision  of  the  duty 
officer.  Rules  governing  appeals  of  such 
decisions  are  contained  in  17  CFR 
200.43(c). 

Each  rule  indicates  whether  that  rule 
applies  generally  to  all  proceedings,  or 
only  to  a  particular  category  of 
proceedings,  such  as  ones  in  which  an  " 
order  instituting  proceedings  has  been 
entered.  A  majority  of  the  Rules  address 
procedures  in  those  matters  where  the 
Commission  has  ordered  an  evidentiary 
hearing  pursuant  to  an  order  instituting 
proceedings.  When  an  order  instituting 
proceedings  has  been  entered,  it  may 
specify  particular  procedures  to  be  used 
in  the  proceeding  to  which  it  applies. 

The  Administrative  Procedure  Act 
("APA"),  5  U.S.C.  551  et  seq.,  is  the 
source  of  various  provisions  of  the 
Rules.  In  addition,  in  any  particular 
proceeding  the  APA  may  govern  the 
Rules  or  the  specific  procedures  that  the 
Commission  is  required  to  employ. 
Which  requirements  of  the 
Administrative  Procedure  Act  are 
applicable  to  a  particular  Commission 
proceeding  depends  on  the  language  of 
the  statute  authorizing  the  proceeding. 
An  adjudication  is  subject  to  the 
requirements  of  5  U.S.C.  554,  556  and 
557  if  the  Commission  is  authorized  by 
statute  to  make  its  determination  "on 
the  record,  after  notice  and  opportimity 
for  an  agency  hearing."  Such 
adjudications  are  often  referred  to  as 
"on  the  record"  or  formal  adjudications. 
Other  adjudications,  including  those 
where  the  Commission  is  authorized  by 
statute  to  make  its  determination  "after 
opportunity  for  hearing,"  are  often 
referred  to  as  informal  adjudications. 
See  Rules  191  and  326  and  associated 
comments. 
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Rule  101.  Definitions 

(a)  For  purposes  of  these  Rules  of 
Practice,  unless  explicitly  stated  to  the 
contrary: 

(1)  Commission  means  the  United 
States  Securities  and  Exchange 
Commission,  or  a  panel  of 
Gimmissioners  constituting  a  quorum  of 
the  Commission,  or  a  single 
Commissioner  acting  as  duty  officer 
pursuant  to  17  CFR  200.43; 

(2)  counsel  means  any  attorney 
representing  a  party  or  any  other  person 
representing  a  party  pursuant  to  Rule 
102(b); 

(3)  disciplinary  proceeding  means  an 
action  pursuant  to  Rule  102(e); 

(4)  enforcement  proceeding  means  an 
action,  initiated  by  an  order  instituting 
proceedings,  held  for  the  purpose  of 
determining  whether  or  not  a  person  is 
about  to  violate,  has  violated,  has 
caused  a  violation  of,  or  has  aided  or 
abetted  a  violation  of  any  statute  or  rule 
administered  by  the  Commission,  or 
whether  to  impose  a  sanction  as  defined 
in  section  551(10)  of  the  Administrative 
Procedure  Act,  5  U.S.C.  551(10); 

(5)  hearing  officer  means  an 
administrative  law  judge,  a  panel  of 
Commissioners  constituting  less  than  a 
quorum  of  the  Commission,  an 
individual  Commissioner,  or  any  other 
person  duly  authorized  to  preside  at  a 
hearing; 

(6)  interested  division  means  a 
division  or  an  office  assigned  primary 
responsibility  by  the  Commission  to 
participate  in  a  particular  proceeding; 

(7)  order  instituting  proceedings 
means  an  order  issued  by  the 
Commission  commencing  a  proceeding 
or  an  order  issued  by  the  Commission 
to  hold  a  hearing; 

(8)  party  means  the  interested 
division,  any  person  named  as  a 
respondent  in  an  order  instituting 
proceedings,  any  applicant  named  in 
the  caption  of  any  order,  persons 
entitled  to  notice  in  a  stop  order 
proceeding  as  set  forth  in  Rule  200(a)(2) 
or  any  person  seeking  Commission 
review  of  a  decision; 

(9)  proceeding  means  any  agency 
process  initiated  by  an  order  instituting 
proceedings;  or  by  the  filing,  pursuant 
to  Rule  410,  of  a  petition  for  review  of 
an  initial  decision  by  a  hearing  officer; 
or  by  the  filing,  pursuant  to  Rule  420, 
of  an  application  for  review  of  a  self- 
regulatory  organization  determination; 
or  by  the  filing,  pursuant  to  Rule  430, 
of  a  notice  of  intention  to  file  a  petition 
for  review  of  a  determination  made 
pursuant  to  delegated  authority; 

(10)  Secretary  means  the  Secretary  of 
the  Commission;  and 

(11)  temporary  sanction  means  a 
temporary  cease-and-desist  order  or  a 


temporary  suspension  of  the  registration 
of  a  broker,  dealer,  municipal  securities 
dealer,  government  securities  broker, 
government  securities  dealer,  or  transfer 
agent  pending  final  determination 
whether  the  registration  shall  be 
revoked, 
(b)  [Reserved] 

Rule  102.  Appearance  and  Practice 
Before  the  Commission 

A  person  shall  not  be  represented 
before  the  Commission  or  a  hearing 
officer  except  as  stated  in  paragraphs  (a) 
and  (b)  of  this  rule  or  as  otherwise 
permitted  by  the  Commission  or  a 
hearing  officer. 

(a)  Representing  Oneself  In  any 
proceeding,  an  individual  may  appear 
on  his  or  her  own  behalf. 

(b)  Representing  Others.  In  any 
proceeding,  a  person  may  be 
represented  by  an  attorney  at  law 
a(hnitted  to  practice  before  the  Supreme 
Coiirt  of  the  United  States  or  the  highest 
court  of  any  State  (as  defined  in  Section 
3(a)(16)  of  the  Exchange  Act,  15  U.S.C. 
78c(a)(16));  a  member  of  a  partnership 
may  represent  the  partnership;  a  bona 
fide  officer  of  a  corporation,  trust  or 
association  may  represent  the 
corporation,  trust  or  association;  and  an 
officer  or  employee  of  a  state 
commission  or  of  a  department  or 
political  subdivision  of  a  state  may 
represent  the  state  commission  or  the 
department  or  political  subdivision  of 
the  state. 

(c)  Fanner  Commission  Employees. 
Former  employees  of  the  Commission 
must  comply  with  the  restrictions  on 
practice  contained  in  the  Commission's 
Conduct  Regulation,  Subpart  M,  17  CFR 
200.735. 

(d)  Designation  of  Address  for  Service; 
Notice  of  Appearance;  Power  of 
Attorney;  Withdrawal. 

(1)  Representing  Oneself  When  an 
individual  first  makes  any  filing  or 
otherwise  appears  on  his  or  her  own 
behalf  before  the  Commission  or  a 
hearing  officer  in  a  proceeding  as 
defined  in  Rule  101(a),  he  or  she  shall 
file  with  the  Commission,  or  otherwise 
state  on  the  record,  and  keep  current,  an 
address  at  which  any  notice  or  other 
written  communication  required  to  be 
served  upon  him  or  her  or  furnished  to 
him  or  her  may  be  sent  and  a  telephone 
nimiber  where  he  or  she  may  be  reached 
during  business  hours. 

(2)  Representing  Others.  When  a 
person  first  makes  any  filing  or 
otherwise  appears  in  a  representative 
capacity  before  the  Commission  or  a 
hearing  officer  in  a  proceeding  as 
defined  in  Rule  101(a),  that  person  shall 
file  with  the  Commission,  and  keep 
current,  a  written  notice  stating  the 


name  of  the  proceeding;  the 
representative's  name,  business  address 
and  telephone  number;  and  the  name 
and  address  of  the  person  or  persons 
represented. 

(3)  Power  of  Attorney.  Any  individual 
appearing  or  practicing  before  the 
Commission  in  a  representative  capacity 
may  be  required  to  file  a  power  of 
attorney  with  the  Conunission  showing 
his  or  her  authority  to  act  in  such 
capacity. 

14)  Withdrawal.  Withdrawal  by  any 
individual  appearing  in  a  representative 
capacity  shall  be  permitted  only  by 
order  of  the  Commission  or  the  hearing 
officer.  A  motion  seeking  leave  to 
withdraw  shall  state  with  specificity  the 
reasons  for  such  withdrawal. 

(e)  Suspension  and  Disbarment. 

(1)  Generally.  The  Commission  may 
censure  a  person  or  deny,  temporarily  or 
permanently,  the  privilege  of  appearing 
or  practicing  before  it  in  any  way  to  any 
person  who  is  found  by  the  Commission 
after  notice  and  opportunity  for  hearing 
in  the  matter: 

(i)  not  to  possess  the  requisite 
qualifications  to  represent  others;  or 

(ii)  to  be  lacking  m  character  or 
integrity  or  to  have  engaged  in  unethical 
or  improper  professional  conduct;  or 

(iii)  to  nave  willfully  violated,  or 
willfully  aided  and  abetted  the  violation 
of  any  provision  of  the  Federal 
securities  laws  or  the  rules  and 
regulations  thereunder. 

(2)  Certain  Professionals  and 
Convicted  Persons.  Any  attorney  who 
has  been  suspended  or  disbarred  by  a 
court  of  the  United  States  or  of  any 
State;  or  any  person  whose  license  to 
practice  as  an  accountant,  engineer,  or 
other  professional  or  expert  has  been 
revoked  or  suspended  in  any  State;  or 
any  person  who  has  been  convicted  of 
a  felony  or  a  misdemeanor  involving 
moral  turpitude  shall  be  forthwith 
suspended  from  appearing  or  practicing 
before  the  Commission.  A  disbarment, 
suspension,  revocation  or  conviction 
within  the  meaning  of  this  rule  shall  be 
deemed  to  have  occurred  when  the 
disbarring,  suspending,  revoking  or 
convicting  agency  or  tribunal  enters  its 
judgment  or  order,  including  a  judgment 
or  order  on  a  plea  of  nolo  contendere, 
regardless  of  whether  an  appeal  of  such 
judgment  or  order  is  pending  or  could 
be  taken. 

(3)  Temporary  Suspensiohs.  An  order 
of  temporary  suspension  shall  become 
effective  upon  service  on  the 
respondent.  No  order  of  temporary 
suspension  shall  be  entered  by  the 
Commission  pursuant  to  paragraph 
(e)(3)(i)  of  this  rule  more  than  90  days 
after  the  date  on  which  the  final 
judgment  or  order  entered  in  a  judicial 


Federal  Register  /  Vol.  60.  No.  121  /  Friday.  June  23.  1995  /  Rules  and  Regulations  32747 


or  administrative  proceeding  described 
in  paragraph  (e)(3)(i)(A)  or  (e)(3)(i)(B) 
has  become  effective,  whether  upon 
completion  of  review  or  appeal 
procedures  or  because  further  review  or 
appeal  procedures  are  no  longer 
available. 

(i)  The  Commission,  with  due  regard 
to  the  public  interest  and  without 
preliminary  hearing,  may,  by  order, 
temporarily  suspend  from  appearing  or 
practicing  before  it  emy  attorney, 
accountant,  engineer,  or  other 
professional  or  expert  who  has  been  by 
name: 

(A)  permanently  enjoined  by  any 
coujt  of  competent  jurisdiction,  by 
reason  of  his  or  her  misconduct  in  an 
action  brought  by  the  Commission,  from 
violating  or  aiding  and  abetting  the 
violation  of  any  provision  of  the  Federal 
securities  laws  or  of  the  rules  and 
regulations  thereuinder;  or 

(B)  found  by  any  court  of  competent 
jurisdiction  in  an  action  brought  by  the 
Commission  to  which  he  or  she  is  a 
party  or  found  by  the  Commission  in 
any  administrative  proceeding  to  which 
he  or  she  is  a  party  to  have  violated 
(unless  the  violation  was  found  not  to 
haye  been  willful)  or  aided  and  abetted 
the  violation  of  any  provision  of  the 
Federal  securities  laws  or  of  the  rules 
and  regulations  thereunder. 

(ii)  Any  person  temporarily 
suspended  from  appearing  and 
practicing  before  the  Commission  in 
accordance  with  paragraph  (e)(3)(i)  of 
this  rule  may,  within  30  days  after 
service  upon  him  or  her  of  the  order  of 
temporary  suspension,  petition  the 
Commission  to  lift  the  temporary 
suspension.  If  no  petition  has  been 
received  by  the  Commission  v«thin  30 
days  after  service  of  the  order,  the 
suspension  shall  become  permanent. 

(iii)  Within  30  days  after  the  filing  of 
a  petition  in  accordance  with  paragraph 
(e)(3)(ii)  of  this  rule,  the  Commission 
shall  either  lift  the  temporary 
suspension,  or  set  the  matter  down  for 
hearing  at  a  time  and  place  designated 
by  the  Commission,  or  both,  and,  after 
opportunity  for  hearing,  may  censure 
the  petitioner  or  disqualify  the 
petitioner  from  appearing  or  practicing 
before  the  Commission  for  a  period  of 
time  or  permanently.  In  every  case  in 
which  the  temporary  suspension  has  not 
been  lifted,  every  hearing  held  and  other 
action  taken  pursuant  to  this  paragraph 
(e)(3)  shall  be  expedited  in  accordance 
with  Rule  500.  If  the  hearing  is  held 
before  a  hearing  officer,  the  time  limits 
set  forth  in  Rule  531  will  govern  review 
of  the  hearing  officer's  initial  decision. 

(iv)  In  any  hearing  held  on  a  petition 
filed  in  accordance  with  paragraph 
(e)(3)(ii)  of  this  rule,  the  staff  of  the 


Commission  shall  show  either  that  the 
petitioner  has  been  enjoined  as 
described  in  paragraph  (e)(3)(i)(A)  of 
this  rule  or  that  the  petitioner  has  been 
fotmd  to  have  committed  or  aided  and 
abetted  violations  as  described  in 
paragraph  (e)(3)(i)(B)  of  this  rule  and 
that  showing,  without  more,  may  be  the 
basis  for  censure  or  disqualification. 
Once  that  showing  has  been  made,  the 
burden  shall  be  upon  the  petitioner  to 
show  cause  why  he  or  she  should  not 
be  censured  or  temporarily  or 
permanently  disqualified  from 
appearing  and  practicing  before  the 
Commission.  In  any  such  hearing,  the 
petitioner  may  not  contest  any  finding 
made  against  him  or  her  or  fact  admitted 
by  him  or  her  in  the  judicial  or 
administrative  proceeding  upon  which 
the  proceeding  under  this  paragraph 
(e)(3)  is  predicated.  A  person  who  has 
consented  to  the  entry  of  a  permanent 
injunction  as  described  in  paragraph 
(e)(3)(i)(A)  of  this  rule  without 
admitting  the  facts  set  forth  in  the 
complaint  shall  be  presumed  for  all 
purposes  under  this  paragraph  (e)(3)  to 
have  been  enjoined  by  reason  of  the 
misconduct  alleged  in  the  complaint. 

(4)  Filing  of  Prior  Orders.  Any  person 
appearing  or  practicing  before  the 
Commission  who  has  been  the  subject  of 
an  order,  judgment,  decree,  or  finding  as 
set  forth  in  paragraph  (e)(3)  of  this  rule 
shall  promptly  file  with  the  Secretary  a 
copy  thereof  (together  with  any  related 
opinion  or  statement  of  the  agency  or 
tribunal  involved).  Failure  to  file  any 
such  paper,  order,  judgment,  decree  or 
finding  shall  not  impafr  the  operation  of 
any  other  provision  of  this  rule. 

(5)  Reinstatement,  (i)  An  application 
for  reinstatement  of  a  person 
permanently  suspended  or  disqualified 
under  paragraph  (e)(1)  or  (e)(3)  of  this 
rule  may  be  made  at  any  time,  and  the 
applicant  may,  in  the  Commission's 
discretion,  be  afforded  a  hearing; 
however,  the  suspension  or 
disqualification  shall  continue  unless 
and  until  the  applicant  has  been 
reinstated  by  the  Commission  for  good 
cause  shown. 

(ii)  Any  person  suspended  under 
paragraph  (e)(2)  of  this  rule  shall  be 
reinstated  by  the  Commission,  upon 
appropriate  application,  if  all  the 
grounds  for  application  of  the 
provisions  of  that  paragraph  are 
subsequently  removed  by  a  reversal  of 
the  conviction  or  termination  of  the 
suspension,  disbarment,  or  revocation. 
An  application  for  reinstatement  on  any 
other  grounds  by  any  person  suspended 
under  paragraph  (e)(2)  of  this  rule  may 
be  filed  at  any  time  and  the  applicant 
shall  be  accorded  an  opportunity  for  a 
hearing  in  the  matter;  however,  such 


suspension  shall  continue  unless  and 
until  the  applicant  has  been  reinstated 
by  order  of  the  Commission  for  good 
cause  shown. 

(6)  Other  Proceedings  Not  Precluded. 
A  proceeding  brought  under  paragraph 
(e)(1),  (e)(2)  or  (e)(3)  of  this  rule  shall 
not  preclude  another  proceeding 
brought  under  these  same  paragraphs. 

(7)  Public  Hearings.  All  hearings  held 
under  this  paragraph  (e)  shall  be  public 
unless  otherwise  ordered  by  the 
Commission  on  its  own  motion  or  after 
considering  the  motion  of  a  party. 

(f)  Practice  Defined.  For  the  purposes 
of  these  Rules  of  Practice,  practicing 
before  the  Commission  shall  include, 
but  shall  not  be  limited  to:       , 

(1)  transacting  any  business  with  the 
Commission;  and 

(2)  the  preparation  of  any  statement, 
opinion  or  other  paper  by  any  attorney, 
accountant,  engineer  or  other 
professional  or  expert,  filed  with  the 
Commission  in  any  registration 
statement,  notification,  application, 
report  or  other  document  with  the 
consent  of  such  attorney,  accountant, 
engineer  or  other  professional  or  expert. 

Revision  Comment:  Rule  102,  which 
governs  appearance  and  practice  before 
the  Commission,  contains  two  changes 
from  former  Rule  2.  First,  as  suggested 
by  one  commenter,  the  rule  now 
explicitly  requires  that  individuals  and 
other  persons  filing  a  notice  of 
appearance  keep  the  information 
contained  in  the  notice,  such  as  address 
and  telephone  number,  up-to-date. 
Current  information  is  necessary  to 
permit  the  expeditious  service  of  orders 
as  well  as  other  efforts  to  contact  a 
party. 

The  same  commenter  suggested  that 
the  Commission  consider  adopting  a 
provision  that  would  require  an  attorney 
to  file  a  written  notice  of  withdrawal 
when  the  attorney  seeks  to  withdraw 
from  a  matter  before  the  Commission. 
New  paragraph  (d)(4)  accomplishes  this 
by  requiring  that,  a  person  appearing  in 
a  representative  capacity  who  wishes  to 
withdraw  from  a  proceeding,  must  file 
a  motion  seeking  leave  to  withdraw  and 
obtain  such  leave  from  the  Commission 
or  the  hearing  officer. 

In  addition,  language  has  been  added 
to  paragraph  (d)  (1)  and  (2)  to  clarify  the 
longstanding  policy  of  the  Commission 
that  a  person  who  makes  a  filing  with 
the  Commission  thereby  makes  an 
appearance  before  the  Commission. 

Rule  103.  Construction  of  Rules 

(a)  The  Rules  of  Practice  shall  be 
construed  and  administered  to  secure 
the  just,  speedy,  and  inexpensive 
determination  of  every  proceeding. 
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(b)  In  any  particular  proceeding,  to 
the  extent  that  there  is  a  conflict 
between  these  rules  and  a  procedural 
requirement  contained  in  any  statute,  or 
any  rule  or  form  adopted  thereimder, 
the  latter  shall  control. 

(c)  For  purposes  of  these  rules: 

(1)  any  term  in  the  singular  includes 
the  plural,  and  any  term  in  the  plural 
includes  the  singiilar,  if  such  use  would 
be  appropriate; 

(2)  any  use  of  a  masculine,  feminine, 
or  neuter  gender  encompasses  such 
other  genders  as  would  be  appropriate; 
and 

(3)  unless  the  context  requires 
otherwise,  counsel  for  a  party  may  take 
any  action  required  or  permitted  to  be 
taken  by  such  party. 

Comment  (a):  Paragraph  (a)  is  based 
on  Rule  1  of  the  Federal  Rules  of  Civil 
Procedure.  See  Fed.  R.  Qv.  P.  1. 

Rule  104.  Business  Hours 

The  Headquarters  office  of  the 
Commission,  at  450  Fifth  Street,  NW., 
Washington,  EXD  20549,  is  open  each 
day,  except  Satiuxlays,  Sundays,  and 
Federal  legal  holidays,  from  9  a.m.  to 
5:30  p.m.,  Eastern  Standard  Time  or 
Eastern  Daylight  Saving  Time, 
whichever  is  ciurently  in  effect  in 
Washington,  E)C  Federal  legal  holidays 
consist  of  New  Year's  Day;  Birthday  of 
Martin  Luther  King,  Jr.;  Presidents  Day; 
Memorial  Day;  Independence  Day; 
Labor  Day;  Colimibus  Day;  Veterans 
Day;  Thanksgiving  Day;  Christmas  Day; 
and  any  other  day  appointed  as  a 
holiday  in  Washington,  D.C.  by  the 
President  or  the  Congress  of  the  United 
States. 

Rule  110.  Presiding  Officer 

All  proceedings  shall  be  presided  over 
by  the  Commission  or,  if  the 
Commission  so  orders,  by  a  hearing 
officer.  When  the  Commission 
designates  that  the  hearing  officer  shall 
be  an  administrative  law  judge,  the 
Chief  Administrative  Law  Judge  shall 
select,  pursuant  to  17  CFR  200.30-10, 
the  administrative  law  judge  to  preside. 

Comment:  Ordinarily  the  assignment 
to  a  hearing  officer  is  part  of  the  order 
instituting  proceedings.  The  Rules  use 
the  term  "hearing  officer,"  defined  in 
Rule  101(a),  to  refer  to  a  person  who 
presides  at  a  hearing.  While  an 
administrative  law  judge  presides  at 
most  bearings  at  which  the  Commission 
itself  does  not  preside,  other  persons 
may  preside.  See  Securities  Exchange 
Act§4A,  15U.S.C.  78d-l; 
Administrative  Procedure  Act  §  556(b), 
5  U.S.C.  556(b). 

Revision  Comment:  Rule  110  has  been 
revised  to  specify  the  process  by  which 
administrative  law  judges  are  assigned 


by  referencing  the  authority  the 
Commission  has  previously  delegated  to 
the  Chief  Administrative  Law  Judge  to 
assign  matters  to  any  of  the 
administrative  law  judges. 

Rule  111.  Hearing  Officer:  Authority 

The  hearing  officer  shall  have  the 
authority  to  do  all  things  necessary  and 
appropriate  to  discharge  his  or  her 
duties.  No  provision  of  these  Rules  of 
Practice  shall  be  construed  to  limit  the 
powers  of  the  hearing  officer  provided 
by  the  Administrative  Procedure  Act,  5 
U.S.C.  556,  557.  The  powers  of  the 
hearing  officer  include,  but  are  not 
limited  to,  the  following: 

(a)  administering  oaths  and 
affirmations; 

(b)  issuing  subpoenas  authorized  by 
law  and  revoking,  quashing,  or 
modifying  any  such  subpoena; 

(c)  receiving  relevant  evidence  and 
ruling  upon  the  admission  of  evidence 
and  offers  of  proof; 

(d)  regulating  the  course  of  a 
proceeding  and  the  conduct  of  the 
parties  and  their  coimsel; 

(e)  holding  prehearing  and  other 
conferences  as  set  forth  in  Rule  221  and 
requiring  the  attendance  at  any  such 
conference  of  at  least  one  representative 
of  each  party  who  has  authority  to 
negotiate  concerning  the  resolution  of 
issues  in  controversy; 

(f)  recusing  himself  or  herself  upon 
motion  made  by  a  party  or  upon  his  or 
her  own  motion; 

(g)  ordering,  in  his  or  her  discretion, 
in  a  proceeding  involving  more  than  one 
respondent,  that  the  interested  division 
indicate,  on  the  record,  at  least  one  day 
prior  to  the  presentation  of  any 
evidence,  each  respondent  against 
whom  that  evidence  will  be  offered; 

(h)  subject  to  any  limitations  set  forth 
elsewhere  in  these  rules,  considering 
and  ruling  upon  all  procedural  and 
other  motions; 

(i)  preparing  an  initial  decision  as 
provided  in  Rule  360; 

(j)  upon  notice  to  all  parties, 
reopening  any  hearing  prior  to  the  filing 
of  an  initial  decision  therein,  or,  if  no 
initial  decision  is  to  be  filed,  prior  to  the 
time  fixed  for  the  filing  of  final  briefs 
with  the  Commission;  and 

(k)  informing  the  parties  as  to  the 
aveiilability  of  one  or  more  alternative 
means  of  dispute  resolution,  and 
encouraging  the  use  of  such  methods. 

Comment:  This  rule  is  based  upon 
Section  556(c)  of  the  Administrative 
Procedure  Act,  5  U.S.C.  556(c).  By  its 
terms,  the  list  of  powers  is  illustrative, 
not  exhaustive.  The  hearing  officer  is 
permitted  to  take  any  action  necessary 
and  appropriate  to  (Uscharge  his  or  her 
duties. 


Revision  Comment:  One  commenter 
suggested  that  the  Commission  include 
in  Rule  111  two  powers  recently  added 
to  Section  556(c)  of  the  Administrative 
Procedure  Act  by  the  Administrative 
Dispute  Resolution  Act:  the  power  to 
require  attendance  at  a  prehearing 
conference  by  a  representative  of  each 
party  who  has  the  authority  to  negotiate 
concerning  the  resolution  of  issues  in 
controversy  and  the  power  to  inform 
parties  as  to  the  availability  of  alternate 
means  of  dispute  resolution  (ADR)  and 
to  encourage  the  use  of  such  methods. 

The  Commission  has  decided  to 
modify  this  rule  to  address  these 
concerns. 

Rule  112.  Hearing  Officer: 
Disquahfication  and  Withdrawal 

(a)  Notice  of  Disqualification.  At  any 
time  a  hearing  officer  believes  himself 
or  herself  to  be  disqualified  from 
considering  a  matter,  the  hearing  officer 
shall  issue  a  notice  stating  that  he  or  she 
is  withdrawing  from  the  matter  and 
setting  forth  the  reasons  therefor. 

(b)  Motion  for  Withdrawal.  Any  party 
who  has  a  reasonable,  good  faith  basis 
to  believe  that  a  hearing  officer  has  a 
personal  bias,  or  is  otherwise 
disqualified  from  hearing  a  case,  may 
make  a  motion  to  the  hearing  officer  that 
the  hearing  officer  withdraw.  The 
motion  shall  be  accompanied  by  an 
affidavit  setting  forth  in  detail  the  facts 
alleged  to  constitute  grounds  for 
disqualification.  If  the  hearing  officer 
finds  himself  or  herself  not  disqualified, 
he  or  she  shall  so  rule  and  shall 
continue  to  preside  over  the  proceeding. 

Comment:  Section  556(b)  of  the 
Administrative  Procedure  Act,  5  U.S.C. 
556(b),  provides  that  a  hearing  officer 
may  disqualify  himself  or  herself  at  any 
time.  The  standard  for  making  a  motion 
to  disquahfy  requires  that  the  movant 
have  a  reasonable  good-faith  basis.  This 
standard  is  intended  to  emphasize  that 
there  must  be  objective  reasons  to  seek 
a  disqualification,  not  just  a  subjective, 
though  sincerely  held,  belief.  A  party 
seeking  disqualification  must  do  so 
promptly  upon  learning  of  the  relevant 
information.  A  party  may  not  await  the 
outcome  of  the  hearing  officer's  decision 
to  determine  if  the  alleged  grounds  for 
disquahfication  affected  the  decision. 

Rule  120.  Ex  Parte  Communications 

(a)  Except  to  the  extent  required  for 
the  disposition  of  ex  parte  matters  as 
authorized  by  law,  the  person  presiding 
over  an  evidentiary  hearing  may  not: 

(1)  consult  a  person  or  party  on  a  fact 
in  issue,  unless  on  notice  and 
opportunity  for  all  parties  to  participate; 
or 
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(2)  be  responsible  to  or  subject  to  the 
supervision  or  direction  of  an  employee 
or  agent  engaged  in  the  performance  of 
investigative  or  prosecuting  functions 
for  the  Commission. 

(b)  The  Commission's  code  of 
behavior  regarding  ex  parte 
communications  between  persons 
outside  the  Commission  and  decisional 
employees,  17  CFR  200.110-200.114, 
governs  other  prohibited 
communications  during  a  proceeding 
conducted  under  the  Rules  of  Practice. 

Comment:  Paragraph  (a)  is  based  on 
Section  554(d)(1)  of  the  Administrative 
Procedure  Act  (APA),  5  U.S.C.  554(d)(1). 
Paragraph  (b)  references  the 
Commission's  rules  applying  to 
communications  between  Commission 
members  or  decisional  employees  and 
persons  outside  the  agency,  which 
incorporate  the  requirements  of  Section 
557(d)(1)  of  the  APA.  5  U.S.C.  557(d)(1). 
See  also  17  CFR  200.62  (ethical  canon 
for  Commission  members  regarding  ex 
parte  communications);  Securities  Act 
Release  No.  5815  (Mar.  10, 1977),  11 
SEC  Docket  1933  (Mar.  22, 1977) 
(amending  Commission's  code  of 
behavior  governing  ex  parte 
communications  between  persons 
outside  the  Commission  and  decisional 
employees  to  conform  to  requirements 
of  Section  4  of  the  Government  in  the 
Sunshine  Act,  5  U.S.C.  §  552b). 

Revision  Comment:  Although  the 
Commission's  administrative 
proceedings  were  previously  subject  to 
the  requirements  of  the  Adxninistrative 
Procedure  Act  governing  ex  parte 
communications,  5  U.S.C.  554(d)(1)  and 
557(d)(1),  the  prior  rules  did  not 
mention  them.  Rule  120  makes  no 
substantive  changes  to  these 
requirements — it  simply  restates  the 
APA's  directive  with  regard  to  ex  parte 
contacts.  The  Rule  was  added  so  that 
these  requirements  were  more  readily 
available  to  persons  subject  to 
proceedings  under  the  Rules  of  Practice. 
See,  Model  Adjudication  Rule  120(A), 
Administrative  Conference  of  the 
United  States  (Dec.  1993). 

Rule  121.  Separation  of  Functions 

Any  Commission  officer,  employee  or 
agent  engaged  in  the  performance  of 
investigative  or  prosecutorial  functions 
for  the  Commission  in  a  proceeding  as 
defined  in  Rule  101(a)  may  not,  in  that 
proceeding  or  one  that  is  factually 
related,  participate  or  advise  in  the 
decision,  or  in  Commission  review  of 
the  decision  pursuant  to  Section  557  of 
the  Administrative  Procedure  Act,  5 
U.S.C.  557,  except  as  a  witness  or 
coimsel  in  the  proceeding. 

Comment:  Rule  121  is  Based  on 
Section  554(d)  of  the  Administrative 


Procedure  Act  (APA),  5  U.S.C  554(d), 
which  governs  the  separation  of 
personnel  involved  in  prosecutorial  and 
investigative  functions  in  certain  cases 
from  decisionmaking  in  those  cases. 
Revision  Comment:  Although  the 
Conunission's  administrative 
proceedings  were  previously  subject  to 
the  requirements  of  Section  554(d)  of 
the  APA  governing  separation  of 
functions,  5  U.S.C.  554(d),  the  prior 
rules  did  not  mention  them.  Rule  121 
makes  no  substantive  changes  to  these 
requirements — it  simply  restates  the 
APA's  position  on  separation  of 
functions.  The  Rule  was  added  so  that 
these  requirements  were  more  readily 
available  to  persons  subject  to 
proceedings  under  the  Rules  of  Practice. 
See  Model  Adjudication  Rule  121, 
Administrative  Conference  of  the 
United  States  (Dec.  1993). 

Rule  140.  Commission  Orders  and 
Decisions:  Signature  and  Availability 

(a)  Signature  Required.  All  orders  and 
decisions  of  the  Commission  shall  be 
signed  by  the  Secretary  or  any  other 
person  duly  authorized  by  the 
Commission. 

(b)  Availability  for  Inspection.  Each 
order  and  decision  shall  be  available  for 
inspection  by  the  public  irom  the  date 
of  entry,  unless  the  order  or  decision  is 
nonpublic.  A  nonpubUc  order  or 
decision  shall  be  available  for 
inspection  by  any  person  entitled  to 
inspect  it  from  the  date  of  entry. 

(c)  Date  of  Entry  of  Orders.  The  date 
of  entry  of  a  Commission  order  shall  be 
the  date  the  order  is  signed.  Such  date 
shall  be  reflected  in  the  caption  of  the 
order,  or  if  there  is  no  caption,  in  the 
order  itself. 

Revision  Comment  (b):  Changes  to  the 
text  of  the  Commission's  rule  regarding 
availability  of  orders  are  technical.  The 
Office  of  the  Secretary  has  for  many 
years  maintained  a  practice  of  holding 
Commission  orders  for  five  days  before 
release  to  the  public.  Under  Rule  140(b), 
unless  an  order  or  decision  is 
nonpublic,  it  will  be  available  to  the 
pubUc  from  the  date  of  entry. 

Revision  comment  (c):  This  paragraph 
has  been  simplified.  No  substantive 
change  is  intended. 

Rule  141.  Orders  and  EJecisions:  Service 
of  Orders  Instituting  Proceeding  and 
Other  Orders  and  Decisions 

(a)  Service  of  an  Order  Instituting 
Proceedings. 

(1)  By  Whom  Made.  The  Secretary,  or 
another  duly  authorized  officer  of  the 
Commission,  shall  serve  a  copy  of  an 
order  instituting  proceedings  on  each 
person  named  in  the  order  as  a  party. 


The  Secretary  may  direct  an  interested 
division  to  assist  in  making  service. 
[2)  How  made. 

(i)  To  Individuals.  Notice  of  a 
proceeding  shall  be  made  to  an 
individual  by  delivering  a  copy  of  the 
order  instituting  proceedings  to  the 
individual  or  to  an  agent  authorized  by 
appointment  or  by  law  to  receive  such 
notice.  Delivery  means — handing  a  copy 
of  the  order  to  the  individual:  or  leaving 
a  copy  at  the  individual's  office  with  a 
clerk  or  other  person  in  charge  thereof; 
or  leaving  a  copy  at  the  individual's 
dwelling  house  or  usual  place  of  abode 
with  some  person  of  suitable  age  and 
discretion  then  residing  therein;  or 
sending  a  copy  of  the  order  addressed 
to  the  individual  by  U.S.  Postal  Service 
certified,  registered  or  Express  Mail  and 
obtaining  a  confirmation  of  receipt;  or 
giving  confirmed  telegraphic  notice. 

(ii)  To  Corporations  or  Entities.  Notice 
of  a  proceeding  shall  be  made  to  a 
person  other  than  a  nattu^l  person  by 
delivering  a  copy  of  the  order  instituting 
proceedings  to  an  officer,  managing  or 
general  agent,  or  any  other  agent 
authorized  by  appointment  or  by  law  to 
receive  such  notice,  by  any  method 
specified  in  paragraph  (a)(2)(i)  of  this 
rule. 

(iii)  Upon  Persons  Registered  with  the 
Commission.  In  addition  to  any  other 
method  of  service  specified  in 
paragraph  (a)(2)  of  this  rule,  notice  may 
be  made  to  a  person  currently  registered 
with  the  Commission  as  a  broker, 
dealer,  municipal  securities  dealer, 
government  securities  broker, 
government  securities  dealer, 
investment  adviser,  investment 
company  or  transfer  agent  by  sending  a 
copy  of  the  order  addressed  to  the  most 
recent  business  address  showm  on  the 
person's  registration  form  by  U.S.  Postal 
Service  certified,  registered  or  Express 
Mail  and  obtaining  a  confirmation  of 
attempted  delivery. 

(iv)  Upon  Persons  in  a  Foreign 
Country.  Notice  of  a  proceeding  to  a 
person  in  a  foreign  country  may  be 
made  by  any  method  specified  in 
paragraph  (a)(2)  of  this  rule,  or  by  any 
other  method  reasonably  calculated  to 
give  notice,  provided  that  the  method  of 
service  used  is  not  prohibited  by  the  law 
of  the  foreign  coimtry. 

(v)  In  Stop  Order  Proceedings. 
Notwithstanding  any  other  provision  of 
paragraph  (a)(2)  of  this  rule,  in 
pro(»edings  pursuant  to  Sections  8  or 
10  of  the  Securities  Act  of  1933. 15 
U.S.C.  77h  or  77j,  or  Sections  305  or  307 
of  the  Trust  Indenture  Act  of  1939, 15 
U.S.C.  77eee  or  77ggg,  notice  of  the 
institution  of  proceedings  shall  be  made 
by  personal  service  or  confirmed 


32750  Federal  Register  /  Vol.  60,  No.  121  /  Friday.  June  23.  1995  /  Rules  and  Regulations 


telegraphic  notice,  or  a  waiver  obtain 
pursuant  to  paragraph  (a)(4)  of  this  rule. 

(3)  Certificate  of  Service.  The 
Secretary  shall  place  in  the  record  of  the 
proceeding  a  certificate  of  service 
identifying  the  party  given  notice,  the 
method  of  service,  the  date  of  service, 
the  address  to  which  service  was  made 
and  the  person  who  made  service.  If 
service  is  made  in  person,  the  certificate 
shall  state,  if  available,  the  name  of  the 
individual  to  whotfi  the  order  was 
given.  If  service  is  made  by  U.S.  Postal 
Service  certified,  registered  or  Express 
Mail,  the  certificate  shall  be 
accompanied  by  a  confirmation  of 
receipt  or  of  attempted  delivery,  as 
required.  If  service  is  made  to  an  agent 
authorized  by  appointment  to  receive 
service,  the  certificate  shall  be 
accompanied  by  evidence  of  the 
appointment. 

14)  Waiver  of  Service .  In  lieu  of 
service  as  set  forth  in  paragraph  (a)(2)  of 
this  rule,  the  party  may  be  provided  a 
copy  of  the  order  instituting 
proceedings  by  first-class  mail  or  other 
reliable  means  if  a  waiver  of  service  is 
obtained  fi'om  the  party  and  placed  in 
the  record. 

(b)  Service  of  Orders  or  Decisions 
Other  Thar}  an  Order  Instituting 
Proceedings.  Written  orders  or  decisions 
issued  by  the  Commission  or  by  a 
hearing  officer  shall  be  served  promptly 
on  each  party  pursuant  to  any  method 
of  service  authorized  under  paragraph 
(a)  of  this  rule  or  Rule  150(c).  Service  of 
orders  or  decisions  by  the  Commission, 
including  those  entered  pursuant  to 
delegated  authority,  shall  be  made  by 
the  Secretary  or,  as  authorized  by  the 
Secretary,  by  a  member  of  an  interested 
division.  Service  of  orders  or  decisions 
issued  by  a  hearing  officer  shall  be  made 
by  the  Secretary  or  the  hearing  officer. 

Comment  (a):  The  Rule  is  derived,  in 
part,  from  Rules  4  and  5(b)  of  the 
Federal  Rules  of  Civil  Procedure.  The 
Rule  is  also  based,  in  part,  on  Section 
40(a)  of  the  Investment  Company  Act, 
15  U.S.C.  80a-39(a).  and  Section  211(c) 
of  the  Investment  Advisers  Act,  15 
U.S.C.  80b-ll(c).  which  set  forth 
acceptable  methods  for  service  of  orders 
instituting  proceedings  under  those 
Acts,  and  on  Sections  8  and  10  of  the 
Securities  Act  of  1933.  15  U.S.C.  77h 
and  77j.  and  Sections  305  and  307  of  the 
Trust  Indenture  Act  of  1939. 15  U.S.C. 
77eee  and  77ggg.  which  set  forth 
acceptable  methods  of  service  for  orders 
instituting  stop  order  proceedings 
pursuant  to  those  statutory  sections. 

The  Commission  commences 
proceedings  to  enforce  the  Federal 
securities  laws  by  issuing  an  "order 
instituting  proceedings."  The 
Commission  is  required  to  give  each 


party  appropriate  notice  of  an  order 
instituting  proceedings.  See  Rule  200 
(setting  ioiih  requirements  in 
connection  with  the  issuance  of  such 
orders).  While  service  of  the  order 
instituting  proceedings  satisfies  notice 
requirements,  it  is  not  the  exclusive 
means  of  providing  notice  sufficient  to 
meet  the  requirements  of  due  process.  In 
some  circimistances — for  example, 
where  emergency  or  expedited  rebef  is 
sought — actual  notice  of  the  institution 
of  a  proceeding  may  be  made  by 
telephone.  See,  e.g.,  Rule  511.  Although 
formal  service  of  the  order  is  still 
required  in  such  circumstances,  action 
on  an  application  for  emergency  or 
expedited  relief  may  precede  service  of 
the  order. 

Rule  141(a)(2)  allows  service  by  those 
means  specifically  mentioned  by 
statute.  Rule  141  also  allows  service  to 
be  made  by  U.S.  Postal  Service  Express 
Mail  which,  like  certified  or  registered 
mail,  both  traditionally  relied  upon 
under  the  former  rule,  is  a  U.S.  Post 
Office  service  that  provides  each  letter 
a  unique  identification  nimiber,  is 
traceable,  and  allows  for  a  receipt  upon 
delivery.  Under  Rule  141,  alternative 
methods  of  service  to  persons  located  in 
the  United  States,  such  as  service  by 
pubhcation,  are  not  permitted.  A  party 
may,  however,  waive  service  and 
receive  notice  by  accepting  a  copy  of  an 
order  instituting  proceedings  by 
facsimile  transmission,  U.S.  Mail, 
private  overnight  courier,  or  other 
means.  Whatever  method  of  service  is 
used,  Rule  141  requires  a  certificate  of 
service  establishing  how  notice  was 
given,  or  a  written  waiver  of  service. 

The  Rule  estabUshes  specific  criteria 
for  service  of  orders  upon  persons 
registered  with  the  Commission  and 
upon  persons  in  a  foreign  country.  A 
person  who  is  ciurently  registered  with 
the  Commission  to  engage  in  the 
seauities  business  with  the  public  may 
reasonably  be  expected  to  receive  mail 
sent  to  the  address  shown  on  their 
registration  form  or  to  make  appropriate 
arrangements  for  such  mail  to  be 
forwarded  or  deUvered.  Rule  141 
provides  that  a  person  currently 
registered  with  the  Commission  as  a 
broker,  dealer,  municipal  securities 
dealer,  government  securities  broker, 
government  securities  dealer, 
investment  adviser,  investment 
company  or  transfer  agent  may  be 
served  by  sending  a  copy  of  the  order 
to  the  last  business  address  shown  on 
their  registration  form  by  U.S.  Postal 
Service  certified,  registered  or  Express 
Mail  and  that  confirmation  of  attempted 
deUvery  to  that  address  is  sufficient  for 
valid  service  if  no  confirmation  of 
receipt  can  be  obtained. 


A  person  in  a  foreign  country  may  be 
served  by  any  method  of  service, 
reasonably  calculated  to  give  notice, 
that  is  not  prohibited  by  the  law  of  the 
foreign  country. 

Comment  (b):  Service  of  an  order 
instituting  proceedings  places  a  party  on 
notice  that  there  will  be  subsequent 
filings  or  other  papers.  Unless  a  party 
defaults,  a  party's  response  to  receipt  of 
an  order  instituting  proceedings  must 
include  the  filing  of  a  notice  of 
appearance.  Cf  Rule  155  (governing 
defaults).  The  notice  will  provide  an 
address  of  record  where  the  party  can  be 
served  with  subsequent  orders. 
Therefore,  a  retiim  receipt  or  other 
confirmation  of  delivery  is  not  required 
for  subsequent  orders. 

Subject  to  statutory  limitations 
governing  particular  types  of  orders, 
orders  other  than  an  order  instituting 
proceedings  may  be  served  pursuant  to 
any  method  provided  for  in  Rule  141(a) 
or  in  Rule  150(c),  which  governs  service 
of  papers  filed  by  parties.  The 
Commission  may  serve  an  order  on  a 
party,  as  well  as  on  the  party's  counsel. 
It  is  the  Commission's  practice  to  send 
orders  instituting  proceedings  and  final 
orders  to  each  party  in  addition  to 
serving  counsel,  if  any.  Cf.  Rule  150(b) 
(if  a  party  is  represented  by  coxmsel, 
counsel  shall  be  served  with  papers 
filed  by  other  parties  with  the 
Commission). 

Revision  Comment  (a):  The  Rule  has 
been  revised  to  permit  a  waiver  of 
formal  service  and  thereb]^  allow  the  use 
of  methods  of  service,  such  as  private 
courier  service  or  facsimile 
transmission,  in  circumstances  where 
such  methods  might  otherwise  be 
inconsistent  with  statutory 
requirements. 

The  Rule  has  been  revised  to  include 
a  provision  specifically  addressing 
service  by  the  Commission  on  a  person 
in  a  foreign  country.  The  Hague 
Convention  on  the  Service  Abroad  of 
Judicial  and  Extrajudicial  Docimients 
does  not  apply  to  the  service  of 
Commission  orders. 

The  rule  has  also  been  revised  to 
include  a  specific  provision  for  service 
on  persons  registered  with  the 
Commission  as  a  broker,  dealer, 
municipal  securities  dealer,  government 
securities  broker,  government  securities 
dealer,  investment  adviser,  investment 
company  or  transfer  agent. 

Rule  150.  Service  of  Papers  by  Parties 

(a)  When  Required.  In  every 
proceeding  as  defined  in  Rule  101(a), 
each  paper,  including  each  notice  of 
appearance,  written  motion,  brief,  or 
other  written  communication,  shall  be 
served  upon  each  party  in  the 
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proceeding  in  accordance  with  the 
provisions  of  this  rule;  provided, 
however,  that  absent  an  order  to  the 
contrary,  no  service  shall  be  required  for 
motions  which  may  be  heard  ex  parte. 

(b)  Upon  a  Person  Represented  by 
Counsel.  Whenever  service  is  required 
to  be  made  upon  a  person  represented 
by  counsel  who  has  filed  a  notice  of 
appearance  pursuant  to  Rule  102. 
service  shall  be  made  pursuant  to 
paragraph  (c)  of  this  rule  upon  counsel, 
unless  service  upon  the  person 
represented  is  ordered  by  the 
Commission  or  the  hearing  officer., 

(c)  How  Made.  Service  snail  be  made 
by  delivering  a  copy  of  the  filing. 
Delivery  means: 

(1)  personal  service — handing  a  copy 
to  the  person  required  to  be  served;  or 
leaving  a  copy  at  the  person's  office 
with  a  clerk  or  other  person  in  charge 
thereof;  or  leaving  a  copy  at  the  person's 
dwelling  house  or  usual  place  of  abode 
with  some  person  of  suitable  age  and 
discretion  then  residing  therein; 

(2)  mailing  the  papers  through  the 
U.S.  Postal  Service  by  first  class, 
certified,  registered,  or  Express  Mail 
delivery  addressed  to  the  person; 

(3)  sending  the  papers  through  a 
commercial  courier  service  or  express 
delivery  service  addressed  to  the 
person;  or 

(4)  transmitting  the  papers  by 
facsimile  machine  where  the  following 
conditions  are  met: 

(i)  the  persons  serving  each  other  by 
facsimile  transmission  have  agreed  to  do 
so  in  a  writing,  signed  by  each  psuty, 
which  specifies  such  terms  as  they 
deem  necessary  with  respect  to 
facsimile  machine  telephone  numbers  to 
be  used,  hours  of  facsimile  machine 
operation,  the  provision  of  non- 
facsimile  original  or  copy,  and  any  other 
such  matters;  and 

(ii)  receipt  of  each  document  served 
by  facsimile  is  confirmed  by  a  manually 
signed  receipt  delivered  by  facsimile 
machine  or  other  means  agreed  to  by  the 
parties. 

(d)  When  Service  Is  Complete. 
Personal  service,  service  by  U.S.  Postal 
Service  Express  Mail  or  service  by  a 
commercial  courier  or  express  deUvery 
service  is  complete  upon  deUvery. 
Service  by  mail  is  complete  upon 
mailing.  Service  by  facsimile  is 
complete  upon  confirmation  of 
transmission  by  delivery  of  a  manually 
signed  receipt. 

Comment  (a):  Each  document  a  party 
files  in  connection  with  a  proceeding,  as 
defined  in  Rule  101(a).  must  be  served 
on  all  other  parties  admitted  to  the 
proceeding.  In  general,  the  party  serving 
a  paper  should  use  the  same  method  of 
service  on  all  other  parties  and  for  filing 


with  the  Commission.  Where  a  party 
uses  different  methods  of  service,  the 
reason  for  doing  so  must  be  stated. 
Where  a  party  is  represented  by  counsel 
who  has  filed  a  notice  of  appearance, 
service  ordinarily  shall  be  made  on 
counsel. 

Revision  Comment:  The  rule  now 
contains  a  provision,  paragraph  (c)(4), 
allowing  the  use  of  facsimile 
transmission  ("fax")  for  the  delivery  of 
papers.  The  Commission  received  a 
large  number  of  comments  on  this 
subject.  Commenters  had  a  number  of 
suggestions  for  how  to  implement 
service  by  fax,  including:  that  service 
should  not  be  deemed  complete  unless 
a  manually  signed  receipt  acknowledges 
that  the  transmission  was  readable  and 
was  received  in  full  within  the  time 
permitted  for  filing;  that  the  hearing 
officer  be  given  discretion  to  determine 
whether,  and  under  what 
circumstances,  fax  service  should  be 
allowed;  that  an  initial  agreement  to 
allow  service  by  fax  should  include  an 
imdertaking  to  serve  documents  leaving 
sufficient  time  before  the  filing  deadline 
and  to  notify  the  sender  promptly  of  any 
fax  transmission  errors;  that 
simultaneous  service  of  an  original  copy 
should  also  be  made  through  other 
means;  and  that  a  written  agreement  of 
terms  should  be  required  when  the 
parties  agree  to  the  use  of  fax  service. 
Commenters  disagreed  whether  the 
Commission  should  limit  the  use  of 
facsimile  transmission  to  cases  in  which 
all  parties  agree  on  the  terms  for  service. 

In  federal  court,  filing  by  fax  is 
permitted  where  authorized  by  local 
rule  subject  to  standards  approved  by 
the  Judicial  Conference.  See  Fed.  R.  Civ. 
P.  5(e);  Fed.  R.  App.  P.  25(a).  The 
Commission  has  decided  to  allow 
service  by  facsimile  transmission  where 
two  conditions  have  been  met.  First, 
persons  serving  each  other  by  fax  must 
agree  to  do  so  in  writing.  The  written 
agreement  shall  contain  such  terms  as 
are  necessary  with  respect  to  telephone 
numbers,  hours  of  operation,  and 
provision  of  paper  original  and  any 
other  matters.  Second,  receipt  of  a 
document  served  by  fax  must  be 
confirmed  by  a  manually  signed  receipt. 
These  conditions  are  intended  to  ensure 
that  service  by  fax  will  be  both  an 
efficient  and  an  effective  means  of 
service. 

One  commenter  objected  to  the 
provision  in  the  proposed  rule  that 
would  have  allowed  service  directly 
upon  a  party  where  the  party  was 
represented  by  counsel.  In  response. 
Rule  150(b)  has  been  amended  to  clarify 
that  service  upon  counsel  by  another 
party  is  required  imless  service  upon 
the  person  represented  is  specifically 


ordered  by  the  Commission  or  the 
hearing  officer. 

Rule  151.  Filing  of  Papers  With  the 
Commission:  Procedure 

(a)  When  to  File.  All  papers  required 
to  be  served  by  a  party  upon  any  person 
shall  be  filed  with  the  Commission  at 
the  time  of  service  or  promptly 
thereafter.  Papers  required  to  be  filed 
with  the  Commission  must  be  received 
within  the  time  limit,  if  any,  for  such 
filing. 

{b]  Where  to  File.  Filing  of  papers 
with  the  Commission  shall  be  made  by 
filing  them  with  the  Secretary.  When  a 
proceeding  is  assigned  to  a  hearing 
officer,  a  person  making  a  filing  with  the 
Secretary  shall  promptly  provide  to  the 
hearing  officer  a  copy  of  any  such  filing; 
provided,  however,  that  the  hearing 
officer  may  direct  or  permit  filings  to  be 
made  with  him  or  her,  in  which  event 
the  hearing  officer  shall  note  thereon  the 
filing  date  and  promptly  provide  the 
Secretary  with  either  the  original  or  a 
copy  of  any  such  filings. 

(c)  To  Whom  to  Direct  the  Filing. 
Unless  otherwise  provided,  where  the 
Commission  has  assigned  a  case  to  a 
hearing  officer,  all  motions,  objections, 
applications  or  other  filings  made 
during  a  proceeding  prior  to  the  filing 
of  an  initial  decision  therein,  or,  if  no 
initial  decision  is  to  be  filed,  prior  to  the 
time  fixed  for  the  filing  of  briefs  with 
the  Commission,  shall  be  directed  to 
and  decided  by  the  hearing  officer. 

(d)  Certificate  of  Service.  Papers  filed 
with  the  Commission  or  a  hearing 
officer  shall  be  accompanied  by  a 
certificate  stating  the  name  of  (he  person 
or  persons  served,  the  date  of  service, 
the  method  of  service  and  the  mailing 
address  or  facsimile  telephone  number 
to  which  service  was  made,  if  not  made 
in  person.  If  the  method  of  service  to 
any  party  is  different  from  the  method 
of  service  to  any  other  party  or  the 
method  for  filing  with  the  Commission, 
the  certificate  shall  state  why  a  different 
means  of  service  was  used. 

Comment:  Since  hearing  officers 
frequently  preside  at  locations  away 
from  the  Commission's  Headquarters  in 
Washington.  D.C.,  persons  are  permitted 
to  make  filings  with  the  hearing  officer, 
who  then  can  forward  the  filings  to  the 
Secretary.  Rule  351  contains  additional 
procedures  for  the  transmittal  of  the 
record  of  a  proceeding  before  a  hearing 
officer  (and  the  index  of  the  record) 
from  the  hearing  officer  to  the  Secretary. 

Rule  151  requires  that  where  the 
Commission  has  assigned  a  hearing 
officer  to  preside  at  a  proceeding,  the 
person  making  a  motion  direct  his  or 
her  requests  and  argimients  to  the 
hearing  officer,  nut  the  Commission.  If 
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a  motion  is  directed  to  the  Commission 
in  a  case  in  which  a  hearing  officer  is 
assigned,  the  Secretary  must  refer  the 
motion  to  the  hearing  officer  unless  a 
motion  directly  to  the  Commission  is 
authorized.  In  those  unusual 
circumstances  where  a  motion  is 
properly  directed  to  the  Commission, 
the  proceeding  before  the  hearing  officer 
should  continue,  unless  otherwise 
ordered. 

Revision  Comment  (d):  The 
requirements  for  the  certificate  of 
service  have  been  modified  to  require 
that  the  certificate  list  the  name  of  the 
person  served  and  the  method  of  service 
used  if  other  than  personal  service  is 
made.  Additionally,  if  the  method  of 
service  to  any  party  is  different  from  the 
method  of  service  to  any  other  party  or 
the  method  for  filing  with  the 
Commission^  the  certificate  must  state 
why  a  different  method  was  used. 

Rule  152.  Filing  of  Papers:  Form 

(a)  Specifications.  Papers  filed  in 
connection  with  any  proceeding  as 
defined  in  Rule  101(a)  shall: 

(1)  be  on  one  grade  of  unglazed  white 
paper  measuring  8V2  x  11  inches,  except 
that,  to  the  extent  that  the  reduction  of 
larger  documents  would  render  them 
illegible,  such  documents  may  be  filed 
on  larger  paper; 

(2)  be  typewritten  or  printed  in  either 
10-  or  12-point  typeface  or  otherwise 
reproduced  by  a  process  that  produces 
permanent  and  plainly  legible  copies; 

(3)  include  at  the  head  of  the  paper, 
or  on  a  title  page,  the  name  of  the 
Commission,  the  title  of  the  proceeding, 
the  names  of  the  parties,  the  subject  of 
the  particular  paper  or  pleading,  and  the 
file  number  assigned  to  the  proceeding; 

(4)  be  paginated  with  left  hand 
margins  at  least  1  inch  wide,  and  other 
margins  of  at  least  1  inch; 

(5)  be  double-spaced,  with  single- 
spaced  footnotes  and  single-spaced 
indented  quotations;  and 

(6)  be  stapled,  clipped  or  otherwise 
fastened  in  the  upper  left  comer. 

(b)  Signature  Required.  All  papers 
must  be  dated  and  signed  as  provided 
in  Rule  153. 

(c)  Suitability  for  Recordkeeping. 
Docimients  which,  in  the  opinion  of  the 
Commission,  are  not  suitable  for 
computer  scanning  or  microfilming  may 
be  rejected. 

(d)  Number  of  Copies.  An  original  and 
three  copies  of  all  papers  shall  be  filed. 

(e)  Form  of  Briefs.  All  briefs 
containing  more  than  10  pages  shall 
include  a  table  of  contents,  an 
alphabetized  table  of  cases,  a  table  of 
statutes,  and  a  table  of  other  authorities 
cited,  with  references  to  the  pages  of  the 
brief  wherein  thev  are  cited. 


(f)  Scandalous  or  Impertinent  Matter. 
Any  scandalous  or  impertinent  matter 
contained  in  any  brief  or  pleading  or  in 
connection  with  any  oral  presentation 
in  a  proceeding  may  be  stricken  on 
order  of  the  Commission  or  the  hearing 
officer. 

Rule  153.  Filing  of  Papers:  Signatxire 
Requirement  and  Effect 

(a)  General  Requirements.  Following 
the  issuance  of  an  order  instituting 
proceedings,  every  filing  of  a  party 
represented  by  counsel  shall  be  signed 
by  at  least  one  counsel  of  record  in  his 
or  her  name  and  shall  state  that 
counsel's  business  address  and 
telephone  number.  A  party  who  acts  as 
his  or  her  own  counsel  shall  sign  his  or 
her  individual  name  and  state  his  or  her 
address  and  telephone  number  on  every 
filing. 

(b)  Effect  of  Signature. 

(1)  The  signature  of  a  counsel  or  party 
shall  constitute  a  certification  that: 

(i)  the  person  signing  the  filing  has 
read  the  filing; 

(ii)  to  the  best  of  his  or  her 
knowledge,  information,  and  belief, 
formed  after  reasonable  inquiry,  the 
filing  is  well  grounded  in  fact  and  is 
warranted  by  existing  law  or  a  good 
faith  argument  for  the  extension, 
modification,  or  reversal  of  existing  law; 
and 

(iii)  the  filing  is  not  made  for  any 
improper  purpose,  such  as  to  harass  or 
to  cause  unnecessary  delay  or  needless 
increase  in  the  cost  of  adjudication. 

(2)  If  a  filing  is  not  signed,  the  hearing 
officer  or  the  Commission  shall  strike 
the  filing,  unless  it  is  signed  promptly 
after  the  omission  is  called  to  the 
attention  of  the  person  making  the 
filing. 

Comment:  Rule  153(b)  is  based  upon 
Rule  11  of  the  Federal  Rules  of  Civil 
Procedure.  Persons  signing  a  filing  bear 
personal  responsibility  for  the  contents 
of  the  filing.  If  a  filing  is  contrary  to  the 
provisions  of  this  rule,  the  person  or 
persons  signing  the  filing  may  be  subject 
to  sanctions  under  Rule  180. 

Rule  154.  Motions 

(a)  Generally.  Unless  made  during  a 
hearing  or  conference,  a  motion  shall  be 
in  writing,  shall  state  with  particularity 
the  grounds  therefor,  shall  set  forth  the 
relief  or  order  sought,  and  shall  be 
accompanied  by  a  written  brief  of  the 
points  and  authorities  relied  upon.  All 
written  motions  shall  be  served  in 
accordance  with  Rule  150,  be  filed  in 
accordance  with  Rule  151,  meet  the 
requirements  of  Rule  152,  and  be  signed 
in  accordance  with  Rule  153.  The 
Commission  or  the  hearing  officer  may 
order  that  an  oral  motion  be  submitted 


in  writing.  Unless  otherwise  ordered  by 
the  Commission  or  the  hearing  officer, 
if  a  motion  is  proj)erly  made  to  the 
Commission  concerning  a  proceeding  to 
which  aiiearing  officer  is  assigned,  the 
proceeding  before  the  hearing  officer 
shall  continue  pending  the 
determination  of  the  motion  by  the 
Commission.  No  oral  argument  shall  be 
heard  on  any  motion  unless  the 
Commission  or  the  hearing  officer 
otherwise  directs. 

(b)  Opposing  and  Reply  Briefs.  Except 
as  provided  in  Rule  401,  briefs  in 
opposition  to  a  motion  shall  be  filed 
within  five  days  after  service  of  the 
motion.  Reply  briefs  shall  be  filed 
vsrithin  three  days  after  service  of  the 
opposition. 

(c)  Length  Limitation.  A  brief  in 
support  of  or  opposition  to  a  motion 
shall  not  exceed  10  pages,  exclusive  of 
pages  containing  any  table  of  contents, 
table  of  authorities,  and/or  addendum. 
Requests  for  leave  to  file  briefs  in  excess 
of  10  pages  are  disfavored. 

Rule  155.  Default;  Motion  to  Set  Aside 
Default 

(a)  A  party  to  a  proceeding  may  be 
deemed  to  be  in  default  and  the 
Commission  or  the  hearing  officer  may 
determine  the  proceeding  against  that 
party  upon  consideration  of  the  record, 
including  the  order  instituting 
proceedings,  the  allegations  of  which 
may  be  deemed  to  be  true,  if  that  party 
fails: 

(1)  to  appear,  in  person  or  through  a 
representative,  at  a  hearing  or 
conference  of  which  that  party  has  been 
notified; 

(2)  to  answer,  to  respond  to  a 
dispositive  motion  wathin  the  time 
provided,  or  otherwise  to  defend  the 
proceeding;  or 

(3)  to  cure  a  deficient  filing  within  the 
time  specified  by  the  Commission  or  the 
hearing  officer  pursuant  to  Rule  180(b). 

(b)  A  motion  to  set  aside  a  default 
shall  be  made  within  a  reasonable  time, 
state  the  reasons  for  the  failure  to  appear 
or  defend,  and  specify  the  nature  of  the 
proposed  defense  in  the  proceeding.  In 
order  to  prevent  injustice  and  on  such 
conditions  as  may  be  appropriate,  the 
hearing  officer,  at  any  time  prior  to  the 
filing  of  the  initial  decision,  or  the 
Commission,  at  any  time,  may  for  good 
cause  shown  set  aside  a  default. 

Comment:  Pursuant  to  Rule  155  the 
Commission  or  the  hearing  officer  may 
enter  a  default  against  any  party  who 
fails  to  appear  in  person  or,  if 
appropriate,  through  a  representative,  at 
a  hearing  or  conference  of  which  the 
party  has  notice.  Thus,  for  example, 
failure  to  appear  at  a  prehearing 
conference  may  be  a  grounds  for  default. 
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In  addition,  for  example,  this  rule 
permits  the  entry  of  default  against  any 
party  who  fails  to  answer,  to  respond  to 
a  dispositive  motion,  or  otherwise  to 
defend  the  proceeding,  or  to  file  a 
required  brief  either  before  the  bearing 
officer  or  on  appeal  before  the 
Commission.  This  provision  retains  the 
existing  standards  for  setting  aside  a 
default  contained  in  former  Rule  of 
Practice  12(d),  17  CFR  201.12(d)  (1994). 

Revision  Comment:  Failure  to  file  a 
notice  of  appearance  has  been 
eliminated  as  a  basis  for  a  default 
Failure  to  file  a  notice  of  appearance, 
like  the  failure  \o  make  any  other 
required  filing,  is  subject  to  sanctions 
under  Rule  180(c). 

Rule  160.  Time  Computation 

(a)  Computation.  In  computing  any 
period  of  time  prescribed  in  or  allowed 
by  these  Rules  of  Practice  or  by  order  of 
the  Commission,  the  day  of  the  act. 
event,  or  default  from  which  the 
designated  period  of  time  begins  to  run 
shall  not  be  included.  The  last  day  of 
the  period  so  computed  shall  be 
included  unless  it  is  a  Satiu-day, 
Sunday,  or  Federal  legal  holiday  (as 
defined  in  Rule  104),  in  which  event  the 
period  runs  until  the  end  of  the  next  day 
that  is  not  a  Saturday,  Sunday,  or 
Federal  legal  holiday.  Intermediate 
Saturdays,  Sundays,  and  Federal  legal 
holidays  shall  be  excluded  from  the 
computation  when  the  period  of  time 
prescribed  or  allowed  is  seven  days  or 
less,  not  including  any  additional  time 
allowed  for  service  by  mail  in  paragraph 
(b)  of  this  rule.  If  on  die  day  a  filing  is 

to  be  made,  weather  or  other  conditions 
have  caused  the  Secretary's  office  or 
other  designated  filing  location  to  close, 
the  filing  deadline  shall  be  extended  to 
the  end  of  the  next  day  that  is  neither 
a  Saturday,  a  Sunday,  nor  a  Federal 
legal  holiday. 

(b)  Additional  Time  For  Service  by 
Mail.  If  service  is  made  by  mail,  three 
days  shall  be  added  to  the  prescribed 
period  for  response. 

Revision  Comment  (b):  This  paragraph 
has  been  simplified.  No  substantive 
change  is  intended.  One  conmienter 
requested  that  the  amount  of  time  for 
service  by  mail  be  increased.  Rule  6(e) 
of  the  Federal  Rules  of  Civil  Procedure, 
which  allows  only  three  days  to  be 
added  to  a  prescribed  period  when 
service  is  by  mail,  establishes  a  widely 
used  and  familiar  standard  for  the 
computation  of  additional  time  when 
service  is  by  mail.  No  change  in  the 
additional  time  period  for  service  by 
mail  was  deemed  warranted. 


Rule  161.  Extensions  of  Time, 
Postponements  and  Adjournments 

(a)  Availability.  Except  as  otherwise 
provided  by  law,  the  Commission,  at 
any  time,  or  the  hearing  officer,  at  any 
time  prior  to  the  filing  of  his  or  her 
initial  decision  or,  if  no  initial  decision 
is  to  be  filed,  at  any  time  prior  to  the 
closing  of  the  record,  may.  for  good 
cause  shown,  extend  or  shorten  any 
time  limits  prescribed  by  these  Rules  of 
Practice  for  the  filing  of  any  papers  and 
may,  consistent  with  paragraph  (b)  of 
this  rule,  postpone  or  adjourn  any 
hearing. 

(b)  Limitations  on  Postponements, 
Adjournments  and  Extensions.  A 
hearing  shall  begin  at  the  time  and  place 
ordered,  provided  that,  within  the  limits 
provided  by  statute,  the  Commission  or 
the  hearing  officer  may  for  good  cause 
shown  postpone  the  commencement  of 
the  hearing  or  adjourn  a  convened 
hearing  for  a  reasonable  period  of  time 
or  change  the  place  of  hearing. 

(1)  Additional  Considerations.  In 
considering  a  motion  for  postponement 
of  the  start  of  a  hearing,  adjournment 
once  a  hearing  has  begun,  or  extensions 
of  time  for  filing  papers,  the  hearing 
officer  or  the  Commission  shall 
consider,  in  addition  to  any  other 
factors: 

(i)  the  length  of  the  proceeding  to 
date; 

(ii)  the  number  of  postponements, 
adjournments  or  extensions  already 
granted; 

(iii)  the  stage  of  the  proceedings  at  the 
time  of  the  request;  and 

(iv)  any  other  such  matters  as  justice 
may  require. 

(2)  Time  Limit.  Postponements, 
adjournments  or  extensions  of  time  for 
filing  papers  shall  not  exceed  21  days 
unless  the  Commission  or  the  hearing 
officer  states  on  the  record  or  sets  forth 
in  a  written  order  the  reasons  why  a 
longer  period  of  time  is  necessary. 

Comment:  The  rule  requires  the 
hearing  officer  to  consider  explicitly  the 
efficient  and  timely  administration  of 
justice  when  determining  whether  to 
grant  a  postponement,  adjournment  or 
extension  of  time  for  filing  of  papers. 
The  need  for  delay  must  be  balanced 
against  the  need  to  bring  each  case  to  a 
timely  conclusion,  consistent  with  the 
public  interest.  The  factors  listed  in  the 
rule  build  on  existing  standards  applied 
by  the  administrative  law  judges. 

Rule  180.  Sanctions 

(a)  Contemptuous  Conduct. 

(1)  Subject  to  Exclusion  or 
Suspension.  Contemptuous  conduct  by 
any  person  before  the  Commission  or  a 
hearing  officer  during  any  proceeding. 


including  any  conference,  shall  be 
grounds  for  the  Commission  or  the 
hearing  officer  to: 

(i)  exclude  that  person  from  such 
hearing  or  conference,  or  any  portion 
thereor,  and/or 

(ii)  simunarily  suspend  that  person 
from  representing  others  in  the 
proceeding  in  which  such  conduct 
occurred  for  the  duration,  or  any 
portion,  of  the  proceeding. 

(2)  Review  Procedure.  A  person 
excluded  from  a  hearing  or  conference, 
or  a  counsel  summarily  suspended  from 
practice  for  the  duration  or  any  portion 
of  a  proceeding,  may  seek  review  of  the 
exclusion  or  suspension  by  filing  with 
the  Commission,  within  three  days  of 
the  exclusion  or  suspension  order,  a 
motion  to  vacate  the  order.  The 
Commission  shall  consider  such  motion 
on  an  expedited  basis  as  provided  in 
Rule  500. 

(3)  Adjournment.  Upon  motion  by  a 
party  represented  by  counsel  subject  to 
an  order  of  exclusion  or  suspension,  an 
adjournment  shall  be  granted  to  allow 
the  retention  of  new  counsel.  In 
determining  the  length  of  an 
adjournment,  the  Commission  or 
hearing  officer  shall  consider,  in 
addition  to  the  factors  set  forth  in  Rule 
161,  the  availability  of  co-counsel  for 
the  party  or  of  other  members  of  a 
suspended  counsel's  firm. 

(b)  Deficient  Filings;  Leave  to  Cure 
Deficiencies.  The  Commission  or  the 
hearing  officer  may  reject,  in  whole  or 
in  part,  any  filing  that  fails  to  comply 
with  any  requirements  of  these  Rules  of 
Practice  or  of  any  order  issued  in  the 
proceeding  in  which  the  filing  was 
made.  Any  such  filings  shall  not  be  part 
of  the  record.  The  Commission  or  the 
hearing  officer  may  direct  a  party  to 
cure  any  deficiencies  and  to  resubmit 
the  filing  within  a  fixed  time  period. 

(c)  Failure  to  Make  Required  Filing  or 
to  Cure  Deficient  Filing.  The 
Commission  or  the  hearing  officer  may 
enter  a  default  pursuant  to  Rule  155, 
dismiss  the  case,  decide  the  particular 
matter  at  issue  against  that  person,  or 
prohibit  the  introduction  of  evidence  or 
exclude  testimony  concerning  that 
matter  if  a  person  fails: 

(1)  to  maice  a  filing  required  under 
these  Rules  of  Practice;  or 

(2)  to  cure  a  deficient  filing  within  the 
time  specified  by  the  Conunission  or  the 
hearing  officer  pursuant  to  paragraph  (b) 
of  this  rule. 

Comment  (a):  Paragraph  (a)  is  based 
on  former  Rule  2(f),  which  provided  that 
contemptuous  conduct  was  grounds  for 
exclusion  and  summary  suspension  for 
the  duration  of  a  hearing.  Contemptuous 
conduct  during  the  course  of  a 
proceeding  that  would  warrant 
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sanctions  has  been  rare.  Under  Rule 
180(a),  any  person  found  to  have 
engaged  in  contemptuous  conduct  can 
be  excluded  from  all  or  a  portion  of  a 
particular  hearing  or  conference. 

In  the  event  that  a  hearing  officer  or 
the  Commission  excludes  or  suspends  a 
party's  coiuisel,  the  party  may  make  a 
motion  for  an  adjournment  to  obtain 
new  counsel.  See  5  U.S.C.  555(b)  (right 
in  administrative  proceedings  to  be 
accompanied  by  retained  coimsel);  cf. 
Feeney  v.  SEC,  564  F.2d  260.  262  (8th 
Cir.  1977),  cert,  denied.  435  U.S.  969 
(1978)  (no  right  to  appointed  counsel  in 
administrative  proceedings  where 
respondent  assiuned  to  be  indigent 
(citing  Boruski  v.  SEC.  340  F.2d  991. 
992  (2d  Cir.).  cert,  denied.  381  U.S.  943 
(1965)).  Whether  or  not  an  exclusion  or 
siunmary  suspension  order  is  issued, 
conduct  during  a  hearing  may  be  the 
basis  for  further  disciplinary  action,  e.g.. 
pursuant  to  Rule  102(e),  or,  as  to  a  staff 
member,  under  the  Commission's 
personnel  regulations. 

Comment  (b):  A  filing  may  be  rejected 
if  it  fails  to  meet  the  requirements  of  any 
rule  or  order.  See  In  the  Matter  of 
Fischbacb,  Admin.  Proc.  File  No.  3- 
7384  (June  18.  1991).  For  example, 
filings  that  are  not  served  as  required  by 
Rule  150,  that  fail  to  cite  to  the  record 
as  required  by  Rule  450,  that  are  longer 
than  permitted  by  Rule  450,  or  that  fail 
to  comply  with  a  prehearing  order 
pursuant  to  Rule  221,  could  be  found  to 
be  deficient. 

The  rule  permits  the  hearing  officer  or 
the  Commission  to  fix  a  period  of  time 
during  which  a  deficiency  must  be 
cured  and  a  new  filing  made.  The 
authority  to  reject  a  filing  or  to  permit 
an  opportunity  to  ciue  a  deficiency  is 
discretionary.  Whether  a  particular 
filing  should  be  rejected  or  whether 
leave  to  cure  a  deficient  filing  should  be 
granted  requires  a  case-by-case 
determination.  Parties,  including  those 
appearing  pro  se,  are  obligated  to 
familiarize  themselves  with  the  Rules  of 
Practice.  The  fact  that  a  person  may 
represent  himself  or  herself  or  be 
represented  by  counsel  who  has  not 
previously  practiced  before  the 
Commission  may  be  a  factor  in 
considering  how  to  address  a  deficient 
filing,  but  should  not,  standing  alone,  be 
determinative.  Deficiencies  that  are 
technical,  de  minimis,  or  non- 
prejudicial, however,  may  not  warrant 
any  action  pursuant  to  this  rule. 

Comment  (c):  This  provision  permits 
the  entry  of  sanctions  for  the  failure  to 
file  a  document  required  under  the 
Commission's  Rules  of  Practice  or  for 
failure  to  cure  a  deficient  filing  within 
the  time  ordered.  In  response  to  such 
failures,  the  Commission  or  the  hearing 


officer  may  determine  the  particular 
matter  at  issue  against  the  person  who 
has  failed  to  perform  or  may  preclude 
that  person  from  introducing  evidence 
or  testimony  on  that  matter.  It  is 
intended  that  the  provision  will  be 
invoked  for  failures  that  do  not  warrant 
the  entry  of  a  default  under  Rule  155. 

Revision  Comment  (b):  The  rule  now 
states  explicitly  that  a  rejected  filing  is 
not  part  of  the  record.  If  a  filing  is 
rejected,  the  entry  of  that  filing  on  the 
docket  may  be  stricken. 

Revision  CommeM  (c):  The  revised 
rule  allows  for  a  sanction  less  severe 
than  a  default  for  a  deficient  filing. 

Rule  190.  Confidential  Treatment  of 
Information  in  Certain  Filings 

(a)  Application.  An  application  for 
confidential  treatment  pursuant  to  the 
provisions  of  Clause  30  of  Schedule  A 
of  the  Securities  Act  of  1933,  15  U.S.C. 
77aa(30),  and  Rule  406  thereunder,  17 
CFR  230.406;  Section  24(b)(2)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  78x(b)(2),  and  Rule  24b-2 
thereimder.  17  CFR  240.24b-2;  Section 
22(b)  of  the  Public  Utility  Holding 
Company  Act  of  1935,  15  U.S.C.  79v(b), 
and  Rule  104  thereimder,  17  CFR 
250.104;  Section  45(a)  of  the  Investment 
Company  Act  of  1940, 15  U.S.C.  80a- 
44(a),  and  Rule  45a-l  thereunder,  17 
CFR  270.45a-l;  or  Section  210(a)  of  the 
Investment  Advisers  Act  of  1940, 15 
U.S.C.  80b-10(a),  shall  be  filed  with  the 
Secretary.  The  application  shall  be 
accompanied  by  a  sealed  copy  of  the 
materials  as  to  which  confidential 
treatment  is  sought. 

(b)  Procedure  For  Supplying 
Additional  Information.  The  applicant 
may  be  required  to  furnish  in  writing 
additional  information  with  respect  to 
the  grounds  for  objection  to  public 
disclosure.  Failure  to  supply  the 
information  so  requested  within  14  days 
fi-om  the  date  of  receipt  by  the  applicant 
of  a  notice  of  the  information  required 
shall  be  deemed  a  waiver  of  the 
objection  to  public  disclosiue  of  that 
portion  of  the  information  to  which  the 
additional  information  relates,  imless 
the  Commission  or  the  hearing  officer 
shall  otherwise  order  for  good  cause 
shown  at  or  before  the  expiration  of 
such  14-day  period. 

(c)  Confidentiality  of  Materials 
Pending  Final  Decision.  Pending  the 
determination  of  the  application  for 
confidential  treatment,  transcripts,  non- 
final  orders  including  an  initial 
decision,  if  any,  and  other  materials  in 
connection  with  the  application  shall  be 
placed  imder  seal;  shall  be  for  the 
confidential  use  only  of  the  hearing 
officer,  the  Commission,  the  applicant, 
and  any  other  parties  and  counsel;  and 


shall  be  made  available  to  the  public 
only  in  accordance  with  orders  of  the 
Commission. 

(d)  Public  Availability  of  Orders.  Any 
final  order  of  the  Commission  denying 
or  sustaining  an  application  for 
confidential  treatment  shall  be  made 
public.  Any  prior  findings  or  opinions 
relating  to  an  application  for 
confidential  treatment Under  this  rule 
shall  be  made  public  at  such  time  as  the 
material  as  to  which  confidentiality  was 
requested  is  made  public. 

Comment:  Ptu^uant  to  the  statutory 
provisions  and  rules  set  forth  in 
paragraph  (a),  persons  who  file  a 
registration  statement,  report, 
application  or  other  such  materials  may 
file  an  application  for  confidential 
treatment  of  required  information 
included  in  such  filings.  Securities  Act 
Rule  406, 17  CFR  230.406,  Exchange  Act 
Rule  24b-2, 17  CFR  240.24b-2,  and 
Pubic  Utility  Holding  Company  Act 
Rule  104, 15  CFR  250.104,  set  forth 
certain  procedures  governing 
application  for  confidential  treatment 
for  materials  filed  imder  the  Seciu-ities 
Act,  Exchange  Act  and  Pubhc  Utility 
Holding  Company  Act  respectively. 
There  are  no  corresponding  rules 
governing  applications  for  confidential 
treatment  imder  the  Investment 
Company  Act  or  Investment  Advisers 
Act,  although  Investment  Company  Act 
Rule  45a-l,  17  CFR  270.45a-l,  sets  forth 
certain  procedures  governing 
applications  for  confidential  treatment 
of  the  names  and  addresses  of  dealers  of 
registered  investment  companies. 

Rule  190  is  based  in  part  on  former 
Rule  25.  The  Rule  governs  applications 
for  confidential  treatment  with  respect 
to  information  required  to  be  filed  with 
the  Commission  in  connection  with  a 
registration  statement,  report, 
application  or  other  such  materials. 
Rule  322  applies  to  requests  for  a    • 
protective  order  for  materials 
introduced  at  hearings  conducted 
pursuant  to  these  Rules  of  Practice. 
Thus,  both  rules  address  material  that 
would  ordinarily  be  placed  in  a  public 
file  but  is  treated  as  confidential 
pending  the  determination  of  the 
request  for  confidentiality.  The 
Commission's  Freedom  of  Information 
Act  regulations,  17  CFR  200.83.  apply  to 
requests  for  confidential  treatment  of 
information,  such  as  testimony  in  an 
enforcement  investigation,  that  is  not 
ordinarily  placed  in  a  public  file  at  the 
time  received  by  the  Commission  but 
which  may  be  made  public  pursuant  to 
a  request  under  the  Freedom  of 
Information  Act  ("FOIA").  Requests  to 
keep  materials  confidential  under  FOIA 
are  not  evaluated  until  the  Commission 


receives  a  request  for  access  to  the 
information. 

An  application  for  confidential 
treatment  may  be  heard  by  the 
Commission  or  referred  to  a  hearing 
officer.  Authority  to  act  on  applications 
for  confidential  treatment  has  been 
delegated  to  the  staff,  see,  e.g.. 
Delegation  to  the  Director  of  the 
Division  of  Corporation  Finance,  17  CFR 
200.3O-l(a)(3).  In  practice,  applications 
are  determined  by  delegated  authority. 
Review  of  delegated  decisionmaking 
may  be  sought  pursuant  to  Rule  430. 

Rule  191.  Adjudications  Not  Required 
To  Be  Determined  on  the  Record  After 
Notice  and  Opportunity  for  Hearing 

(a)  Scope  of  the  Rule.  This  rule 
applies  to  every  case  of  adjudication,  as 
defined  in  5  U.S.C.  551,  pursuant  to  any 
statute  which  the  Commission  ^ 
administers,  where  adjudication  is  not 
required  to  be  determined  on  the  record 
after  notice  and  opportunity  for  hearing 
and  which  the  Commission  has  not 
chosen  to  determine  on  the  record  after 
notice  and  opportunity  for  hearing. 

(b)  Procedure.  In  every  case  of 
adjudication  under  paragraph  (a)  of  this 
rule,  the  Commission  shall  (1)  give 
prompt  notice  of  any  adverse  action  or 
final  disposition  to  any  person  who  has 
requested  the  Commission  to  make  (or 
not  to  make)  any  such  adjudication,  and 
(2)  furnish  to  any  such  person  a  written 
statement  of  reasons  therefor. 
Additional  procedtires  may  be  specified 
in  rules  relating  to  specific  types  of  such 
adjudications.  Where  any  such  rule 
provides  for  the  publication  of  a 
Commission  order,  notice  of  the  action 
or  disposition  shall  be  deemed  to  be 
given  by  such  publication. 

(c)  Contents  of  the  Record.  If  the 
Commission  provides  notice  and 
opportunity  for  the  submission  of 
written  comments  by  parties  to  the 
adjudication  or,  as  the  case  may  be,  by 
other  interested  persons,  written 
comments  received  on  or  before  the 
closing  date  for  comments,  unless 
accorded  confidential  treatment 
pursuant  to  statute  or  rule  of  the 
Commission,  become  a  part  of  the 
record  of  the  adjudication.  The 
Commission,  in  its  discretion,  may 
accept  and  include  in  the  record  written 
comments  filed  with  the  Commission 
after  the  closing  date. 

Comment:  Section' 23(c)  of  the 
Exchange  Act,  15  U.S.C.  78w(cT  requires 
the  Commission  to  prescribe  the 
procedures  applicable  to  Exchange  Act 
adjudications  "not  required  to  be 
determined  on  the  record  after  notice 
and  opportunity  for  hearing."  Rule  191 
contains  these  required  procedures  and 
also  applies  them  to  adjudications 


arising  under  all  statutes  administered 
by  the  Commission. 

The  Administrative  Procedure  Act 
recognizes  a  distinction  between  an 
"adjudication  required  by  statute  to  be 
determined  on  the  record  after 
opportimity  for  an  agency  hearing,"  See 
5  U.S.C.  554(a),  and  other  types  of 
adjudications.  The  former  are  often 
referred  to  as  "formal"  or  "on  the 
record"  adjudications.  The  latter,  such 
as  proceedings  in  which  a  hearing  is 
required  to  be  conducted  after  "notice 
and  opportunity  for  hearing,"  but  not 
specifically  "on  the  record,"  are  often 
referred  to  as  "informal"  adjudications. 
Various  Administrative  Procedure  Act 
requirements,  particularly  wdth  respect 
to  hearing  procedures,  apply  only  to  an 
"adjudication  required  by  statute  to  be 
determined  on  the  record  after 
opportunity  for  an  agency  hearing 
*  *  *"See,  e.g.,  5  U.S.C.  556(a),  557(a) 
(requirements  of  those  sections  apply 
only  to  an  adjudication  "on  the  record" 
as  set  forth  in  Section  554(a));  cf.  5 
U.S.C.  555  (requirements  not  limited  to 
proceedings  "on  the  record"  as  set  forth 
in  Section  554(a)). 

Where  an  "on  the  record"  hearing  is 
not  mandated  by  statute,  this  rule 
establishes  certain  basic  requirements 
for  the  proceedings.  The  Commission,  as 
a  matter  of  discretion,  can  order  a 
"formal"  hearing  or  provide  other 
alternative  procedures  in  addition  to  the 
minimum  requirements  of  Rule  191. 

Rule  192.  Rulemaking:  Issuance, 
Amendment  and  Repeal  of  Rules  of 
General  Application 

(a)  By  Petition.  Any  person  desiring 
the  issuance,  amendment  or  repeal  of  a 
rule  of  general  application  may  file  a 
petition  therefor  with  the  Secretary. 
Such  petition  shall  include  a  statement 
setting  forth  the  text  or  the  substance  of 
any  proposed  rule  or  amendment 
desired  or  specifying  the  rule  the  repeal 
of  which  is  desired,  and  stating  the 
nature  of  his  or  her  interest  and  his  or 
her  reasons  for  seeking  the  issuance, 
amendment  or  repeal  of  the  rule.  The 
Secretary  shall  acknowledge,  in  writing, 
receipt  of  the  petition  and  refer  it  to  the 
appropriate  division  or  office  for 
consideration  and  recommendation. 
Such  recommendations  shall  be 
transmitted  with  the  petition  to  the 
Commission  for  such  action  as  the 
Commission  deems  appropriate.  The 
Secretary  shall  notify  the  petitioner  of 
the  action  taken  by  the  Commission. 

(b)  Notice  of  Proposed  Issuance. 
Amendment  or  Repeal  of  Rules.  Except 
where  the  Commission  finds  that  notice 
and  public  procedure  are  impracticable, 
unnecessary,  or  contrary  to  the  public 
interest,  whenever  the  Commission 


proposes  to  issue,  amend,  or  repeal  any 
rule  or  regulation  of  general  application 
other  than  an  interpretive  rule;  general 
statement  of  policy;  or  rule  of  agency 
organization,  procedure,  or  practice;  or 
any  matter  relating  to  agency 
management  or  personnel  or  to  public 
property,  loans,  grants,  benefits,  or 
contracts,  there  shall  first  be  published 
in  the  Federal  Register  a  notice  of  the 
proposed  action.  Such  notice  shall 
include: 

(1)  a  statement  of  the  time,  place,  and 
nature  of  the  rulemaking  proceeding, 
with  particular  reference  to  the  manner 
in  which  interested  persons  shall  be 
afforded  the  opportunity  to  participate 
in  such  proceeding; 

(2)  reference  to  the  authority  under 
which  the  rule  is  proposed;  and 

(3)  the  terms  or  substance  of  the 
proposed  rule  or  a  description  of  the 
subjects  and  issues  involved. 

Rule  193.  Applications  by  Barred 
Individuals  for  Consent  to  Associate 

Preliminary  Note 

This  rule  governs  applications  to  the 
Commission  by  certain  persons,  barred 
by  Commission  order  ft^m  association 
with  brokers,  dealers,  municipal 
securities  dealers,  government  securities 
brokers,  government  securities  dealers, 
investment  advisers,  investment 
companies  or  transfer  agents,  for 
consent  to  become  so  associated. 
Applications  made  pursuant  to  this  rule 
must  show  that  the  proposed 
association  would  be  consistent  with 
the  public  interest  In  addition  to  the 
information  specifically  required  by  the 
rule,  applications  should  be 
supplemented,  where  appropriate,  by 
written  statements  of  individuals  (other 
than  the  applicant)  who  are  competent 
to  attest  to  the  applicant's  character, 
employment  performance,  and  other 
relevant  information.  Intentional 
misstatements  or  omissions  of  fact  may 
constitute  criminal  violations  of  18 
U.S.C.  1001  et  seq.  and  other  provisions 
of  law. 

The  nature  of  the  supervision  that  an 
applicant  will  receive  or  exercise  as  an 
associated  person  with  a  registered 
entity  is  an  important  matter  bearing 
upon  the  public  interest.  In  meeting  the 
burden  of  showing  that  the  proposed 
association  is  consistent  with  the  public 
interest,  the  application  and  supporting 
documentation  must  demonstrate  that 
the  proposed  supervision,  procedures, 
or  terms  and  conditions  of  employment 
are  reasonably  designed  to  prevent  a 
recurrence  of  the  conduct  that  led  to 
imposition  of  the  bar.  A$  an  associated 
person,  the  applicant  will  be  limited  to 
association  in  a  specified  capacity  with 


32756  Federal  Register  /  Vol.  60,  No.  121  /  Friday,  June  23,  1995  /  Rules  and  Regulations 


a  particular  registered  entity  and  may 
also  be  subject  to  specific  terms  and 
conditions. 

Normally,  the  applicant's  burden  of 
demonstrating  that  the  proposed 
association  is  consistent  with  the  public 
interest  will  be  difficult  to  meet  where 
the  applicant  is  to  be  supervised  by,  or 
is  to  supervise,  another  barred 
individual.  In  addition,  where  an 
applicant  wishes  to  become  the  sole 
proprietor  of  a  registered  entity  and  thus 
is  seeking  Commission  consent 
notwithstanding  an  absence  of 
supervision,  the  appUcant's  burden  will 
be  difficult  to  meet. 

In  addition  to  the  factors  set  forth  in 
paragraph  (d)  of  this  rule,  the 
Commission  will  consider  the  nature  of 
the  findings  that  resulted  in  the  bar 
when  making  its  determination  as  to 
whether  the  proposed  association  is 
consistent  with  the  public  interest.  In 
this  regard,  attention  is  directed  to  Rule 
5(e)  of  the  Commission's  Rules  on 
Informal  and  Other  Procedures,  17  CFR 
202.5(e).  Among  other  things.  Rule  5(e) 
sets  forth  the  Commission's  policy  "not 
to  permit  a  *  *  *  respondent  (in  an 
administrative  proceeding]  to  consent  to 

*  *   *  [an]  order  that  imposes  a  sanction 
while  denying  the  allegations  in  the 

*  •  *  order  for  proceedings." 
Consistent  with  the  rationale  underlying 
that  policy,  and  in  order  to  avoid  the 
appearance  that  an  application  made 
pursuant  to  this  rule  was  granted  on  the 
basis  of  such  denial,  the  Commission 
will  not  consider  any  appUcation  that 
attempts  to  reargue  or  collaterally  attack 
the  findings  that  resulted  in  the 
Commission's  bar  order. 

(a)  Scope  of  Rule.  AppUcations  for 
Commission  consent  to  associate,  or  to 
change  the  terms  and  conditions  of 
association,  with  a  registered  broker, 
dealer,  municipal  securities  dealer, 
government  seciirities  broker, 
government  securities  dealer, 
investment  adviser,  investment 
company  or  transfer  agent  may  be  made 
pursuant  to  this  rule  where  a 
Commission  order  bars  the  individual 
from  association  with  a  registered  entity 
and: 

(1)  such  barred  individual  seeks  to 
become  associated  with  an  entity  that  is 
not  a  member  of  a  self-regulatory 
organization;  or 

(2)  the  order  contains  a  proviso  that 
application  may  be  made  to  the 
Commission  after  a  specified  period  of 
time. 

(b)  Form  of  Application.  Each 
apphcation  shall  be  supported  by  an 
affidavit,  manually  signed  by  the 
apphcant,  that  addresses  the  factors  set 
forth  in  paragraph  (d)  of  this  rule.  One 
original  and  three  copies  of  the 


application  shall  be  filed  pursuant  to 
Rules  151,  152  and  153.  Each 
application  shall  include  as  exhibits: 

(1)  a  copy  of  the  Commission  order 
imposing  the  bar; 

(2)  an  undertaking  by  the  applicant  to 
notify  immediately  the  Commission  in 
writing  if  any  information  submitted  in 
support  of  the  application  becomes 
materially  false  or  misleading  while  the 
application  is  pending; 

(3)  the  following  forms,  as 
appropriate: 

li)  a  copy  of  a  completed  Form  U-4, 
where  the  applicant's  proposed 
association  is  with  a  broker-dealer  or 
mimicipal  securities  dealer; 

(ii)  a  copy  of  a  completed  Form 
MSI>-4,  where  the  appUcant's  proposed 
association  is  with  a  bank  mumicipal 
securities  dealer; 

(iii)  the  information  required  by  Form 
ADV,  17  CFR  279.1,  with  respect  to  the 
applicant,  where  the  applicant's 
proposed  association  is  with  an 
investment  adviser; 

(iv)  the  information  required  by  Form 
TA-1, 17  CFR  249b.l00,  with  respect  to 
the  applicant,  where  the  applicant's 
proposed  association  is  with  a  transfer 
agent;  and 

(4)  a  written  statement  by  the 
proposed  employer  that  describes: 

(ij  the  terms  and  conditions  of 
employment  and  supervision  to  be 
exercised  over  such  applicant  and, 
where  applicable,  by  such  applicant; 

(ii)  the  qualifications,  experience,  and 
disciplinary  records  of  the  proposed 
supervisor(s)  of  the  applicant; 

(iii)  the  compliance  and  disciplinary 
history,  during  the  two  years  preceding 
the  filing  of  the  application,  of  the  office 
in  which  the  applicant  will  be 
employed;  and 

(iv)  the  names  of  any  other  associated 
persons  in  the  same  office  who  have 
previously  been  barred  by  the 
Commission,  and  whether  they  are  to  be 
supervised  by  the  applicant. 

(c)  Required  Showing.  The  applicant 
shall  make  a  showing  satisfactory  to  the 
Commission  that  the  proposed 
association  would  be  consistent  with 
the  public  interest. 

(d)  Factors  to  be  Addressed.  The 
affidavit  required  by  paragraph  (b)  of 
this  rule  shall  address  each  of  the 
following: 

(1)  the  time  period  since  the 
imposition  of  the  bar; 

(2)  any  restitution  or  similar  action 
taken  by  the  appUcant  to  recompense 
any  person  injured  by  the  misconduct 
that  resulted  in  the  bar; 

(3)  the  applicant's  compliance  with 
the  order  imposing  the  bar; 

(4)  the  applicant's  employment  during 
the  period  subsequent  to  imposition  of 
the  bar; 


(5)  the  capacity  or  position  in  which 
the  applicant  proposes  to  be  associated; 

(6)  the  manner  and  extent  of 
supervision  to  be  exercised  over  such 
appUcant  and,  where  applicable,  by 
such  applicant; 

(7)  any  relevant  courses,  seminars, 
examinations  or  other  actions 
completed  by  the  appUcant  subsequent 
to  imposition  of  the  bar  to  prepare  for 
his  or  her  return  to  the  securities 
business;  and 

(8)  any  other  information  material  to 
the  application. 

(e)  Notification  to  Applicant  and 
Written  Statement.  In  the  event  an 
adverse  recommendation  is  proposed  by 
the  staff  with  respect  to  an  application 
made  pursuant  to  this  rule,  the 
applicant  shall  be  so  advised  and 
provided  with  a  written  statement  of  the 

Reasons  for  such  recommendation.  The 
applicant  shall  then  have  30  days  to 
submit  a  written  statement  in  response. 

(f)  Concurrent  Applications.  The 
Commission  will  not  consider  any 
application  submitted  pursuant  to  this 
rule  if  any  other  application  for  consent 
to  associate  concerning  the  same 
applicant  is  pending  before  any  self- 
regulatory  organization. 

Initiation  of  Proceedings  and  Prehearing 
Rules 

Rule  200.  Initiation  of  Proceedings. 

(a)  Order  Instituting  Proceedings: 
Notice  and  Opportunity  For  Hearing. 

(1)  Generally.  Whenever  an  order 
instituting  proceedings  is  issued  by  the 
Commission,  appropriate  notice  thereof 
shall  be  given  to  each  party  to  the 
proceeding  by  the  Secretary  or  another 
duly  designated  officer  of  the 
Commission.  Each  party  shall  be  given 
notice  of  any  hearing  within  a  time 
reasonable  in  Ught  of  the  circumstances, 
in  advance  of  the  hearing;  provided, 
however,  no  prior  notice  need  be  given 
to  a  respondent  if  the  Commission  has 
authorized  the  Division  of  Enforcement 
to  seek  a  temporary  sanction  ex  parte. 

(2)  Stop  Order  Proceedings: 
Additional  Persons  Entitled  to  Notice. 
Any  notice  of  a  proceeding  relating  to 
the  issuance  of  a  stop  order  suspending 
the  effectiveness  of  a  registration 
statement  pursuant  to  Section  8(d)  of 
the  Securities  Act  of  1933,  15  U.S.C. 
77h(d),  shall  be  sent  to  or  served  on  the 
issuer;  or,  in  the  case  of  a  foreign 
government  or  political  subdivision 
thereof,  sent  to  or  served  on  the 
underwriter;  or,  in  the  case  of  a  foreign 
or  territorial  person,  sent  to  or  served  on 
its  duly  authorized  representative  in  the 
United  States  named  in  the  registration 
statement,  properly  directed  in  the  case 
of  telegraphic  notice  to  the  address 
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given  in  such  statement.  In  addition,  if 
such  proceeding  is  commenced  within 
90  days  after  the  registration  statement 
has  become  effective,  notice  of  the 
proceeding  shall  be  given  to  the  agent 
for  service  named  on  the  facing  sheet  of 
the  registration  statement  and  to  each 
other  person  designated  on  the  facing 
sheet  of  the  registration  statement  as  a 
person  to  whom  copies  of 
communications  to  such  agent  are  to  be 
sent. 

(b)  Content  of  Order  The  order 
instituting  proceedings  shall: 

(1)  state  tne  nature  of  any  hearing; 

(2)  state  the  legal  authority  and 
jurisdiction  under  which  the  hearing  is 
to  be  held; 

(3)  contain  a  short  and  plain 
statement  of  the  matters  of  fact  and  law 
to  be  considered  and  determined,  unless 
the  order  directs  an  answer  pursuant  to 
Rule  220  in  which  case  the  order  shall 
set  forth  the  factual  and  legal  basis 
alleged  therefor  in  such  detail  as  will 
permit  a  specific  response  thereto;  and 

(4)  state  the  nature  of  any  relief  or 
action  sought  or  taken. 

(c)  Time  and  Place  of  Hearing.  The 
time  and  place  for  any  hearing  shall  be 
fixed  with  due  regard  for  the  pubUc 
interest  and  the  convenience  and 
necessity  of  the  parties,  other 
participants,  or  their  representatives. 

(d)  Amendment  to  Order  Instituting 
Proceedings. 

(1)  By  the  Commission.  Upon  motion 
by  a  party,  the  Commission  may,  at  any 
time,  amend  an  order  instituting 
proceedings  to  include  new  matters  of 
fact  or  law. 

(2)  By  the  Hearing  Officer.  Upon 
motion  by  a  party,  the  hearing  officer 
may,  at  any  time  prior  to  the  filing  of  an 
initial  decision  or,  if  no  initial  decision 
is  to  be  filed,  prior  to  the  time  fixed  for 
the  filing  of  final  briefs  with  the 
Commission,  amend  an  order  instituting 
proceedings  to  include  new  matters  of 
fact  or  law  that  are  within  the  scope  of 
the  original  order  instituting 
proceedings. 

(e)  Publication  of  Notice  of  Public 
Hearings.  Unless  otherwise  ordered  by 
the  Commission,  notice  of  any  pubUc 
hearing  shall  be  given  general 
circulation  by  release  to  the  pubUc,  by 
pubUcation  in  the  SEC  News  Digest  and, 
where  directed,  by  publication  in  the 
Federal  Register. 

Comment  (a):  Paragraph  (a)  requires 
that  appropriate  notice  of  an  order 
instituting  proceedings  be  given. 
Ordinarily,  notice  is  accomplished 
through  service  of  the  order  pursuant  to 
the  procedures  set  forth  in  Rule  141. 
Where  emergency  or  expedited  action  is 
sought,  however,  notice  of  a  hearing 
may  be  given  prior  to  formal  service  of 


the  order  instituting  proceedings.  See 
Rules  511(a)  and  521(a).  Notice  may  be 
delayed  if  the  Commission  determines 
to  hear  a  matter  ex  parte.  See  Rule  513. 

Comment  (c):  The  provisions  of  this 
paragraph  are  based  on  Section  554(b)  of 
the  Administrative  Procedure  Act,  5 
U.S.C.  §  554(b).  It  is  the  poUcy  of  the 
Commission  that  in  a  proceeding  imder 
the  PubUc  UtiUty  Holding  Company 
Act,  the  Investment  Company  Act 
(except  Section  9(b)),  Section  206A  of 
the  Investment  Advisers  Act,  Section  8 
of  the  Securities  Act,  or  Sections  305 
and  307  of  the  Trust  Indenture  Act  or 
any  proceeding  in  which  a  temporary 
sanction  is  sought,  the  hearing  should 
normally  be  held  at  the  Commission's 
Headquarters. 

Comment  (d):  The  Commission  has 
stated  that  amendment  of  orders 
instituting  proceeding  should  be  freely 
granted,  subject  only  to  the 
consideration  that  other  parties  should 
not  be  surprised,  nor  their  rights 
prejudiced.  Carl  L.  Shipley,  -45  S.E.C. 
589,  595  (1974).  Where  amendments  to 
an  order  instituting  proceedings  are 
intended  to  correct  an  error,  to  conform 
the  order  to  the  evidence  or  to  take  into 
account  subsequent  developments 
which  should  be  considered  in 
disposing  of  the  proceeding,  and  the 
amendments  are  within  the  scope  of  the 
original  order,  either  a  hearing  officer  or 
the  Commission  has  authority  to  amend 
the  order.  See.  e.g.,  Don  A.  Long, 
Admin.  Proc.  Rulings  Release  No.  233 
(Mar.  31,  1980),  52  SEC  Docket  497 
(Aug.  18,  1992)  (hearing  officer's  grant 
of  motion  to  conform  pleading  to 
evidence  adduced  at  hearing).  Since, 
however,  the  Commission  has  not 
delegated  its  authority  to  authorize 
orders  instituting  proceedings,  hearing 
officers  do  not  have  authority  to  initiate 
new  charges  or  to  expand  the  scope  of 
matters  set  down  for  hearing  beyond  the 
fiamework  of  the  original  order 
instituting  proceedings.  See  Securities 
Act  Release  No.  5309  (Sept.  27, 1972). 

Revision  Comment  (c):  Comment  was 
requested  as  to  the  Commission's 
practice  with  respect  to  holding 
hearings  in  multiple  cities,  in  locations 
outside  Washington,  or  in  locations 
other  than  those  where  the  Commission 
maintains  Regional  Offices.  Commenters 
supported  the  current  practice.  The 
Commission  has  determined  not  to 
change  the  substance  of  the  rule.  The 
statement  of  poUcy  in  former  Rule  6(b) 
that  certain  specified  hearings  would 
normally  be  held  in  Washington,  D.C. 
has  been  moved  into  a  comment  to  Rule 
200.  The  poUcy  statement  contained  in 
the  comment  has  been  modified  to 
reflect  that  the  hearing  location  should 
normally  be  at  the  Commission's 


Headquarters,  and  that  hearings  as  to 
whether  a  temporary  sanction  wiU  be 
imposed  are  covered  by  the  poUcy. 

Rule  201.  ConsoUdation  of  Proceedings 

By  order  of  the  Commission  or  a 
hearing  officer,  proceedings  involving  a 
common  question  of  law  or  fact  may  be 
consolidated  for  hearing  of  any  or  all  the 
matters  at  issue  in  such  proceedings. 
The  Commission  or  the  hearing  officer 
may  make  such  orders  concerning  the 
conduct  of  such  proceedings  as  it  deems 
appropriate  to  avoid  unnecessary  cost  or 
delay.  ConsoUdation  shall  not  prejudice 
any  rights  under  these  Rules  of  Practice 
and  shall  not  affect  the  right  of  any 
party  to  raise  issues  that  could  have 
been  raised  if  ConsoUdation  had  not 
occurred.  For  purposes  of  this  rule,  no 
distinction  is  made  between  joinder  and 
ConsoUdation  of  proceedings. 

Comment:  Rule  201  is  modeled  after 
Model  Adjudication  Rule  201, 
Administrative  Conference  of  the 
United  States  (Dec.  1993). 

Revision  Comment:  Former  Rule  10 
provided  that  proceedings  could  be 
"joined"  and  "consolidated."  Rule  201 
does  not  draw  a  distinction  between 
joinder  and  ConsoUdation. 

One  commenter  suggested  that  the 
Commission  should  refi^in  from  making 
decisions  on  whether  to  consolidate 
proceedings  in  order  to  avoid  the 
appearance  that  in  deciding  the 
consolidation  issue  the  Commission  had 
reached  an  opinion  as  to  the  merits  of 
a  case.  Just  as  judges  make  preliminary 
decisions  regarding  joinder, 
consolidation,  evidentiary  motions  and 
other  matters  without  losing  either  their 
objectivity  or  the  appearance  of 
objectivity,  so  the  Commission  or  a 
hearing  officer  must  decide  matters 
preliminary  to  a  final  decision.  There  is 
neither  a  loss  of  objectivity  nor  an 
appearance  of  less  objectivity  from 
doing  so.  Although  the  Commission 
does  not  agree  with  the  rationale 
provided  by  the  commenter,  the  rule  as 
adopted  permits  the  decision  on 
consolidation  to  be  made  by  a  hearing 
officer  because  it  may  be  more  efficient 
to  have  a  hearing  officer  issue  a  decision 
on  ConsoUdation. 

The  commenter  also  suggested  that 
ConsoUdation  should  be  permitted  only 
if  consolidation  tends  to  avoid 
unnecessary  cost  or  delay  as  under 
former  Rule  10.  Rule  201  as  revised 
includes  a  standard  substantiaUy  similar 
to  that  of  former  Rule  10. 

Rule  202.  Specification  of  Procedures  by 
Parties  in  Certain  Proceedings 

(a)  Motion  to  Specify  Procedures.  In 
any  proceeding  other  than  an 
enforcement  or  discipUnary  proceeding 
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or  a  proceeding  to  review  a 
determination  by  a  self-regulatory 
organization  pursuant  to  Rules  420  and 
421,  a  party  may,  at  any  time  up  to  20 
days  prior  to  the  start  of  a  hearing,  make 
a  motion  to  specify  the  procedures 
necessary  or  appropriate  for  the 
proceeding,  with  particular  reference  to: 

(1)  whether  there  should  be  an  initial 
decision  by  a  hearing  officer; 

(2)  whether  any  interested  division  of 
the  Commission  may  assist  in  the 
preparation  of  the  Commission's 
decision;  and 

(3)  whether  there  should  be  a  30-day 
waiting  period  between  the  issuance  of 
the  Commission's  order  and  the  date  it 
is  to  become  effective. 

(b)  Objections;  Effect  ofFailun  to 
Object.  Any  other  party  may  object  to 
the  procedures  so  specified,  and  such 
party  may  specify  such  additional 
procedures  as  it  considers  necessary  or 
appropriate.  In  the  absence  of  such 
objection  or  such  specification  of 
additional  procedures,  such  other  party 
may  be  deemed  to  have  waived 
objection  to  the  specified  procedures. 

(c)  Approval  Required.  Any  proposal 
pursuant  to  paragraph  (a)  of  this  rule, 
even  if  not  objected  to  by  any  party, 
shall  be  subject  to  the  written  approval 
of  the  hearing  officer. 

(d)  Procedure  Upon  Agceement  to 
Waive  an  Initial  Decision.  If  an  initial 
decision  is  waived  pursuant  to 
paragraph  (a)  of  this  rule,  the  hearing 
officer  shall  notify  the  Secretary  and, 
unless  the  Commission  directs 
otherwise  within  14  days,  no  initial 
decision  shall  be  issued. 

Comment:  Allowing  for  the 
specification  of  procedures  by  the 
parties  under  the  supervision  of  a 
hearing  officer  has  been  effective  in 
promoting  efficiency  in  certain 
proceedings  involving  regulatory 
matters.  By  contrast,  in  an  enforcement 
or  disciplinary  proceeding  in  which  the 
government  is  seeking  to  impose 
sanctions  on  particular  persons,  or  on 
review  of  a  determination  by  a  self- 
regulatory  organization,  it  is  not  in  the 
public  interest  to  subject  basic 
procedures  to  negotiation  by  the  parties. 
Accordingly,  Rule  202  excludes 
enforcement,  disciplinary,  and  self- 
regulatory  organization  review 
proceedings  from  its  scope. 

Consistent  with  the  operation  of  Rule 
221,  the  Rule  requires  motions  to 
specify  procedures  to  be  made  at  least 
20  days  prior  to  a  hearing.  As  a  result, 
any  such  motions  may  be  timely 
answered  and  resolved  prior  to  the  final 
prehearing  conference. 


Rule  210.  Parties,  Limited  Participants 
and  Amid  Curiae 

(a)  Parties  in  an  Enforcement  or 
Disciplinary  Proceeding  or  a  Proceeding 
to  Review  a  Self-Regulatory 
Organization  Determination. 

(1)  Generally.  No  person  shall  be 
granted  leave  to  become  a  party  or  a 
non-party  participant  on  a  Umited  basis 
in  an  enforcement  or  disciplinary 
proceeding  or  a  proceeding  to  review  a 
determination  by  a  self-regulatory 
organization  pursuant  to  Rules  420  and 
421. 

(2)  Disgorgement  Proceedings.  In  an 
enforcement  proceeding,  a  person  may 
state  his  or  her  views  with  respect  to  a 
proposed  plan  of  disgorgement  or  file  a 
proof  of  claim  pursuant  to  Rule  612. 

(b)  Intervention  as  a  Party. 

(1)  Generally.  In  any  proceeding, 
other  than  an  enforcement  proceeding,  a 
disciplinary  proceeding  or  a  proceeding 
to  review  a  self-regulatory  organization 
determination,  any  person  may  seek 
leave  to  intervene  as  a  party  by  filing  a 
motion  setting  forth  the  person's  interest 
in  the  proceeding.  No  person,  however, 
shall  be  admitted  as  a  party  to  a 
proceeding  by  intervention  unless  it  is 
determined  that  leave  to  participate 
pursuant  to  paragraph  (c)  of  this  rule 
would  be  inadequate  for  the  protection 
of  his  or  her  interests. 

(i)  In  a  proceeding  under  the  Public 
Utility  Holding  Company  Act  of  1935, 
any  representative  of  interested 
consumers  or  security  holders,  or  any 
other  person  whose  participation  in  the 
proceeding  may  be  in  the  public  interest 
or  for  the  protection  of  investors  or 
consumers,  may  be  admitted  as  a  party 
upon  the  filing  of  a  written  motion 
setting  forth  the  person's  interest  in  the 
proceeding. 

(ii)  In  a  proceeding  under  the 
Investment  Company  Act  of  1940,  any 
representative  of  interested  security 
holders,  or  any  other  person  whose 
participation  in  the  proceeding  may  be 
in  the  public  interest  or  for  the 
protection  of  investors,  may  be  admitted 
as  a  party  upon  the  filing  of  a  written 
motion  setting  forth  the  person's  interest 
in  the  proceeding. 

(2)  Intervention  as  of  Right. 

(i)  In  proceedings  under  the  Public 
Utility  Holding  Company  Act  of  1935, 
any  interested  representative,  agency, 
authority  or  instrumentality  of  the 
United  States  or  any  interested  State, 
State  commission,  municipality  or  other 
political  subdivision  of  a  state  shall  be 
admitted  as  a  party  to  any  proceeding 
upon  the  filing  of  a  written  motion 
requesting  leave  to  be  admitted. 

(ii)  In  proceedings  under  the 
Investment  Company  Act  of  1940,  any 


interested  State  or  State  agency  shall  be 
admitted  as  a  party  to  any  proceeding 
upon  the  filing  of  a  written  motion 
requesting  leave  to  be  admitted. 

(c)  Leave  to  Participate  On  a  Limited 
Basis.  In  any  proceeding,  other  than  an 
enforcement  proceeding,  a  disciplinary 
proceeding  or  a  proceeding  to  review  a 
self-regulatory  organization 
determination,  any  person  may  seek 
leave  to  participate  on  a  limited  basis  as 
a  non-party  participant  as  to  any  matter 
affecting  the  person's  interests. 

(1)  Procedure.  Motions  for  leave  to 
participate  shall  be  in  writing,  shall  set 
forth  the  nature  and  extent  of  the 
movant's  interest  in  the  proceeding, 
and,  except  where  good  cause  for  late 
filing  is  shown,  shall  be  filed  not  later 
than  20  days  prior  to  the  date  fixed  for 
the  commencement  of  the  hearing. 
Leave  to  participate  pursuant  to  this 
paragraph  (c)  may  include  such  rights  of 
a  party  as  the  hearing  officer  may  deem 
appropriate.  Persons  granted  leave  to 
participate  shall  be  served  in 
accordance  with  Rule  150;  provided, 
however,  that  a  party  to  the  proceeding 
may  move  that  the  extent  of  notice  of 
filings  or  other  papers  to  be  provided  to 
persons  granted  leave  to  participate  be 
limited,  or  may  move  that  the  persons 
granted  leave  to  participate  bear  the  cost 
of  being  provided  copies  of  any  or  all 
filings  or  other  papers.  Persons  granted 
leave  to  participate  shall  be  bound, 
except  as  may  be  otherwise  determined 
by  the  hearing  officer,  by  any  stipulation 
between  the  parties  to  the  proceeding 
with  respect  to  procedure,  including 
submission  of  evidence,  substitution  of 
exhibits,  corrections  of  the  record,  the 
time  within  which  briefs  or  exceptions 
may  be  filed  or  proposed  findings  and 
conclusions  may  be  submitted,  the  filing 
of  initial  decisions,  the  procedure  to  be 
followed  in  the  preparation  of  decisions 
and  the  effective  date  of  the 
Commission's  order  in  the  case.  Where 
the  filing  of  briefs  or  exceptions  or  the 
submission  of  proposed  findings  and 
conclusions  are  waived  by  the  parties  to 
the  proceedings,  a  person  granted  leave 
to  participate  pursuant  to  this  paragraph 
(c)  shall  not  be  permitted  to  file  a  brief 
or  exceptions  or  submit  proposed 
findings  and  conclusions  except  by 
leave  of  the  Commission  or  of  the 
hearing  officer. 

(2)  Certain  Persons  Entitled  to  Leave 
to  Participate.  The  hearing  officer  is 
directed  to  grant  leave  to  participate 
under  this  paragraph  (c)  to  any  person 
to  whom  it  is  proposed  to  issue  any 
security  in  exchange  for  one  or  more 
bona  fide  outstanding  securities,  claims 
or  property  interests,  or  partly  in  such 
exchange  and  partly  for  cash,  where  the 
Conmiission  is  authorized  to  approve 
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the  terms  and  conditions  of  such 
issuance  and  exchange  after  a  hearing 
upon  the  fairness  of  such  terms  and 
conditions. 

(d)  Amicus  Participation. 

(1)  Availability.  An  amicus  brief  may 
be  filed  only  if: 

(i)  a  motion  for  leave  to  file  the  brief 
has  been  granted; 

(ii)  the  brief  is  accompanied  by 
written  consent  of  all  parties; 

(iii)  the  brief  is  filea  at  the  request  of 
the  Commission  or  the  hearing  officer, 
or 

(iv)  the  brief  is  presented  by  the 
United  States  or  an  officer  or  agency 
thereof,  or  by  a  State,  Territory  or 
Commonwealth.  • 

(2)  Procedure.  An  amicus  brief  may  be 
filed  conditionally  with  the  motion  for 
leave.  The  motion  for  leave  shall 
identify  the  interest  of  the  movant  and 
shall  state  the  reasons  why  a  brief  of  an 
amicus  curiae  is  desirable.  Except  as  all 
parties  otherwise  consent,  any  amicus 
curiae  shall  file  its  brief  within  the  time 
allowed  the  party  whose  position  the 
amicus  will  support,  imless  the 
Commission  or  hearing  officer,  for  cause 
shown,  grants  leave  for  a  later  filing.  In 
the  event  that  a  later  filing  is  allowed, 
the  order  granting  leave  to  file  shall 
specify  when  an  opposing  party  may 
reply  to  the  brief  A  motion  of  an  amicus 
curiae  to  participate  in  oral  argument 
will  be  granted  only  for  extraordinary 
reasons. 

(e)  Permission  to  State  Views.  Any 
person  may  make  a  motion  seeking 
leave  to  file  a  memorandum  or  make  an 
oral  statement  of  his  or  her  views.  Any 
such  communication  may  be  included 
in  the  record;  provided,  however,  that 
unless  offered  and  admitted  as  evidence 
of  the  truth  of  the  statements  therein 
made,  any  assertions  of  fact  submitted 
pursuant  to  the  provisions  of  this 
paragraph  (e)  will  be  considered  only  to 
the  extent  that  the  statements  therein 
made  are  otherwise  supported  by  the 
record. 

(0  Modification  of  Participation 
Provisions.  The  Commission  or  the 
hearing  officer  may,  by  order,  modify 
the  provisions  of  this  rule  which  would 
otherwise  be  applicable,  and  may 
impose  such  terms  and  conditions  on 
the  participation  of  any  person  in  any 
proceeding  as  it  may  deem  necessary  or 
appropriate  in  the  public  interest. 

Comment  (b):  Paragraph  (b)  reflects 
requirements  of  Section  19  of  the  Public 
Utility  Holding  Company  Act  of  1935, 
15  U.S.C.  §  79s,  and  Section  40(c)  of  the 
Investment  Company  Act  of  1940, 15 
U.S.C.  §  80a-39(c). 

Comment  (c):  Through  leave  to 
participate  on  a  limited  basis,  this  rule 
provides  an  interested  person  the 


opportunity  to  express  concerns  relating 
to  any  matter  affecting  the  person's 
interests.  Unlike  the  consent  to 
submission  by  an  amicus,  written 
consent  of  all  parties  is  not  sufficient  to 
obtain  status  as  a  limited  participant. 
Approval  from  the  hearing  officer  is 
required. 

By  their  terms,  certain  rules  within 
the  Rules  of  Practice  apply  to  the  rights 
and  responsibilities  of  "parties."  When 
non-party  participants  are  admitted,  the 
order  granting  leave  to  participate  may 
specify  the  extent  to  which  they  are  to 
have  the  obligations  or  rights  of  a  party 
under  the  Rules.  Depending  on  the 
extent  of  the  participant's  interest  and 
the  facts  of  each  case,  the  degree  of 
participation  will  vary.  See,  e.g..  In  the 
l^atter  of  College  Retirement  Equities 
Fund,  Admin.  Proc.  Rulings  Release  No. 
288  (Feb.  11. 1988),  52  SEC  Docket  448 
(Aug.  18, 1992)  (order  scheduling 
prehearing  conference  to  discuss  inter 
alia  procedures  to  limit  duplicative 
cross-examination  of  witnesses  without 
diminishing  the  opportunity  for  full 
cross-examination  by  participants). 

In  an  enforcement  or  disciplinary 
proceeding,  or  a  proceeding  to  review  a 
self-regulatory  organization 
determination,  the  only  persons  who 
may  be  parties  are  those  specified  by  the 
Commission  in  the  order  instituting 
proceedings.  Status  as  a  limited,  non- 
party participant  pursuant  to  paragraph 
(c)  is  not  allowed.  A  person  may  seek 
to  participate  in  such  proceedings  as  an 
amicus,  pursuant  to  paragraph  (d),  or,  if 
that  person  has  knowledge  of  specific 
facts  relevant  to  the  proceeding,  as  a 
witness.  In  addition,  pursuant  to  Rule 
612,  persons  desiring  to  comment  on  a 
proposed  plan  of  disgorgement  will 
have  an  opportunity  to  submit  their 
written  views  to  the  Commission  and,  as 
appropriate  under  the  plan,  to  file  a 
claim  against  the  disgorgement  pool. 

Paragraph  (c)(2)  reflects  the 
requirements  of  Section  3(a)(10)  of  the 
SecuriUes  Act  of  1933, 15  U.S.C. 
§77c(a)(10). 

Conmient  (d):  The  provisions  for 
amicus  participation  are  based  on  Rule 
29  of  the  Federal  Rules  of  Appellate 
Procedure.  Amicus  participation 
contemplates  the  limited  action  of  filing 
a  brief  setting  forth  the  filer's  views  on 
particular  legal  or  policy  issues  in  the 
proceeding. 

Comment  (e):  This  paragraph  allows 
for  the  submission  of  a  statement  of 
views  with  less  formality  than  that 
required  for  an  amicus  brief  or  for 
participation  on  an  ongoing  basis  as  a 
non-party.  From  time  to  time  persons, 
particularly  individual  security  holders 
or  members  of  the  public,  who  do  not 
otherwise  wish  to  participate  in  a 


proceeding  on  any  extended  basis  will 
seek  to  make  written  statements  of  their 
views  in  a  letter  or  by  appearing  at  a 
hearing.  The  factual  assertions  in  such 
letters  or  statements  will  be  considered 
only  to  the  extent  that  the  statements 
therein  made  are  otherwise  supported 
by  the  record. 

Revision  Comment  (d):  One 
commenter  suggested  that  the  consent  of 
the  Division  of  Enforcement  should  not 
be  required  for  the  filing  of  an  amicus 
brief  on  behalf  of  a  respondent  in  an 
enforcement  proceeding.  The 
Commission  or  a  hearing  officer  can 
more  fairly  and  more  adequately  assess 
the  benefits  of  a  proposed  amicus  filing 
if  the  Division  of  Enforcement  or  any 
other  party  with  views  on  the  proposal 
may  set  forth  its  objections  on  the 
record.  Accordingly,  the  Commission 
decided  not  to  make  the  suggested  rule 
change. 

Rule  220.  Answer  to  Allegations 

(a)  When  Required.  In  its  order 
instituting  proceedings,  the  Commission 
may  require  any  party  to  file  an  answer 
to  each  of  the  allegations  contained 
therein.  Even  if  not  so  ordered,  any 
party  in  any  proceeding  may  elect  to  file 
an  answer.  AJiy  other  person  granted 
leave  by  the  Commission  or  the  hearing 
officer  to  participate  on  a  limited  basis 
in  such  proceedings  pursuant  to  Rule 
210(c)  may  be  required  to  file  an 
answer. 

(b)  When  to  File.  Except  where  a 
different  period  is  provided  by  rule  or 
by  order,  a  party  required  to  file  an 
answer  as  provided  in  paragraph  (a)  of 
this  rule  shall  do  so  within  20  days  after 
service  upon  the  party  of  the  order 
instituting  proceedings.  Persons  granted 
leave  to  participate  on  a  limited  basis  in 
the  proceeding  pursuant  to  Rule  210(c) 
may  file  an  answer  within  a  reasonable 
time,  as  determined  by  the  Commission 
or  the  hearing  officer.  If  the  order 
instituting  proceedings  is  amended,  the 
Commission  or  the  hearing  officer  may 
require  that  an  amended  answer  be  filed 
and,  if  such  an  answer  is  required,  shall 
specify  a  date  for  the  filing  thereof 

(c)  Contents;  Effect  of  Failure  to  Deny. 
Unless  otherwise  directed  by  the 
hearing  officer  or  the  Commission,  an 
answer  shall  specifically  admit,  deny,  or 
state  that  the  party  does  not  have,  and 

is  unable  to  obtain,  sufficient 
information  to  admit  or  deny  each 
allegation  in  the  order  instituting 
proceedings.  When  a  party  intends  in 
good  faith  to  deny  only  a  part  of  an 
allegation,  the  party  shall  specify  so 
much  of  it  as  is  true  and  shall  deny  only 
the  remainder.  A  statement  of  a  lack  of 
information  shall  have  the  effect  of  a 
denial.  A  defense  of  res  judicata,  statute 
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of  limitations  or  any  other  matter 
constituting  an  affinnative  defense  shall 
be  asserted  in  the  answer.  Any 
allegation  not  denied  shall  be  deemed 
admitted. 

(d)  Motion  for  More  Definite 
Statement.  A  party  may  file  with  an 
answer  a  motion  for  a  more  definite 
statement  of  specified  matters  of  fact  or 
law  to  be  considered  or  determined. 
Such  motion  shall  state  the  respects  in 
which,  and  the  reasons  why,  each  such 
matter  of  fact  or  law  should  be  required 
to  be  made  more  definite.  If  the  motion 
is  granted,  the  order  granting  such 
motion  shall  set  the  periods  for  filing 
such  a  statement  and  any  answer 
thereto. 

(e)  Amendments.  A  party  may  amend 
its  answer  at  any  time  by  written 
consent  of  each  adverse  party  or  with 
leave  of  the  Commission  or  the  hearing 
officer.  Leave  shall  be  freely  granted 
when  justice  so  requires. 

Cn  Failure  to  File  Answer:  Default.  If 
a  party  respondent  fails  to  file  an 
answer  required  by  this  rule  within  the 
time  provided,  such  person  may  be 
deemed  in  default  pursuant  to  Rule 
155(a).  A  party  may  make  a  motion  to 
set  aside  a  default  pursuant  to  Rule 
155(b). 

Comment  (b):  The  time  allowed  to  file 
an  answer,  20  days,  conforms  to  the 
time  for  answers  under  Rule  12  of  the 
Federal  Rules  of  Civil  Procedure. 

Revision  Comment  (c):  The  provision 
relating  to  the  filing  of  affinnative 
defenses  is  based  on  Rule  8(c)  of  the 
Federal  Rules  of  Civil  Procedure.  The 
change  is  intended  to  improve 
efficiency  and  fairness  by  clarifying 
issues  at  an  early  stage  of  the  proceeding 
that  may  affect  the  timing,  duration  or 
necessity  for  a  hearing. 

Revision  Comment  (e):  Proposed  Rule 
9(b)  provided  for  amendment  of  an 
answer  only  when  ordered  by  the 
Commission  or  a  hearing  officer.  As 
adopted.  Rule  220(e)  allows  amendment 
of  an  answer  by  consent  of  all  parties  or 
by  leave  of  the  Commission  or  hearing 
officer.  Amendment  of  an  answer  may 
increase  efficiency  and  fairness  by 
sharpening  the  issues  in  dispute. 
Moreover,  the  provisions  for  a  simimary 
disposition  prior  to  h  tripg  pursuant  to 
Rule  250  increase  the  ii..^ortance  of  the 
answer.  The  modification  to  the  rule  is 
in  accordance  with  Rule  15  of  the 
Federal  Rules  of  Civil  Procedure.  No 
provision  is  made,  however,  for 
allowing  a  period  for  an  amendment  as 
of  right,  because  a  meaningful  period  for 
exercise  of  such  a  right,  such  as  the  20- 
day  period  provided  under  the  Federal 
Rules  of  Civil  Procedure,  is  inconsistent 
with  the  prompt  start  of  the  hearing. 
See.  e.g..  Exchange  Act  §  2lC(b).  15 


U.S.C.  78u-3(b)  (cease-and-desist 
proceedings  to  begin  no  later  than  60 
days  after  institution,  other  than  with 
consent  of  respondent). 

Rule  221.  Prehearing  Conferences 

(a)  Purposes  of  Conferences.  The 
purposes  of  prehearing  conferences 
include,  but  are  not  limited  to: 

(1)  expediting  the  disposition  of  the 
proceeding; 

(2)  establishing  early  and  continuing 
control  of  the  proceeding  by  the  hearing 
officer;  and 

(3)  improving  the  quality  of  the 
hearing  through  more  thorough 
preparation. 

(b)  Procedure.  On  his  or  her  own 
motion  or  at  the  request  of  a  party,  the 
hearing  officer  may,  in  his  or  her 
discretion,  direct  counsel  or  any  party  to 
meet  for  an  initial,  final  or  other    . 
prehearing  conference.  Such 
conferences  may  be  held  with  or 
without  the  hearing  officer  present  as 
the  hearing  officer  deems  appropriate. 
Where  such  a  conference  is  held  outside 
the  presence  of  the  hearing  officer,  the 
hearing  officer  shall  be  advised 
promptly  by  the  parties  of  any 
agreements  reached.  Such  conferences 
also  may  be  held  with  one  or  more 
persons  participating  by  telephone  or 
other  remote  means. 

(c)  Subjects  to  be  Discussed.  At  a 
prehearing  conference  consideratipn 
may  be  given  and  action  taken  with 
respect  to  any  and  all  of  the  following: 

(1)  simphfication  and  clarification  of 
the  issues; 

(2)  exchange  of  witness  and  exhibit 
lists  and  copies  of  exhibits; 

(3)  stipulations,  admissions  of  fact, 
and  stipulations  concerning  the 
contents,  authenticity,  or  admissibility 
into  evidence  of  documents; 

(4)  matters  of  which  official  notice 
may  be  taken; 

(5)  the  schedule  for  exchanging 
prehearing  motions  or  briefs,  if  any; 

(6)  the  method  of  service  for  papers 
other  than  Commission  orders; 

(7)  summary  disposition  of  any  or  all 
issues; 

(8)  settlement  of  any  or  all  issues; 

(9)  determination  of  hearing  dates; 

(10)  amendments  to  the  order 
instituting  proceedings  or  answers 
thereto; 

(11)  production  of  documents  as  set 
forth  in  Rule  230,  and  prehearing 
production  of  documents  in  response  to 
subpoenas  duces  tecum  as  set  forth  in 
Rule  232; 

(12)  specification  of  procedures  as  set 
forth  in  Rule  202;  and 

(13)  such  other  matters  as  may  aid  in 
the  orderly  and  expeditious  disposition 
of  the  proceeding. 


(d)  Required  Prehearing  Conferences. 
Except  where  the  emergency  nature  of  a 
proceeding  would  make  a  prehearing 
conference  clearly  inappropriate,  both 
an  initial  and  a  final  prehearing 
conference  should  be  held.  Unless 
ordered  otherwise,  an  initial  prehearing 
conference  shall  be  held  within  14  days 
of  the  service  of  an  answer,  or  if  no 
answer  is  required,  within  14  days  of 
service  of  the  order  instituting 
proceedings.  A  final  conference  shall  be 
held  as  close  to  the  start  of  the  hearing 
as  reasonable  under  the  circumstances. 

(e)  Prehearing  Orders.  At  or  following 
the  conclusion  of  any  conference  held 
piusuant  to  this  rule,  the  hearing  officer 
shall  enter  a  ruling  or  order  which 
recites  the  agreements  reached  and  any 
procedural  determinations  made  by  the 
hearing  officer. 

(f)  Faihire  to  Appear:  Default.  Any 
person  who  is  named  in  an  order 
instituting  proceedings  as  a  person 
against  whom  findings  may  be  made  or 
sanctions  imposed  and  who  fails  to 
appear,  in  person  or  through  a 
representative,  at  a  prehearing 
conference  of  which  he  or  she  has  been 
duly  notified  may  be  deemed  in  default 
pursuant  to  Rule  155(a).  A  party  may 
make  a  motion  to  set  aside  a  default 
pursuant  to  Rule  155(b). 

Comment  (a):  Rule  221  is  modeled  on 
Rule  16  of  the  Federal  Rules  of  Civil 
Procedure.  When  properly  managed, 
prehearing  conferences  can  eliminate 
unnecessary  delay  and  improve  the 
quality  of  justice  by  sharpening  the 
preparation  of  cases,  facilitating  the 
prehearing  exchange  of  documents,  and 
promoting  settlements  in  appropriate 
cases. 

Comment  (d):  Unless  ordered 
otherwise,  the  initial  prehearing 
conference  will  be  held  within  14  days 
after  a  respondent  files  an  answer. 
Pursuant  to  Rule  230(d),  the  Division  of 
Enforcement  is  required  to  commence 
making  documents  available  to  a 
respondent  for  inspection  and  copying 
in  an  enforcement  or  disciplinary 
proceeding  so  later  than  14  days  after 
the  respondent  files  an  answer. 
Consequently,  the  initial  prehearing 
conference  can  be  used  to  address  any 
pending  issues  related  to  the  availability 
of  docimients  for  inspection  and 
copying,  and  thereafter  the  respondent 
should  ordinarily  have  access  to  such 
documents. 

Revision  Comment  (c):  Paragraph 
(c)(6)  was  added  to  bring  to  the  attention 
of  the  participants  that  they  may  agree 
among  themselves  to  procedures  for  the 
service  of  papers  by  facsimile.  See  Rule 
150(c)(4). 

Revision  Comment  Id):  Under  the 
proposed  rule,  no  initial  prehearing 
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conference  was  required.  In  accordance 
vtrith  comments  received,  the  revised 
rule  requires  both  an  initial  and  a  final 
prehearing  conference,  except  where  the 
emergency  nature  of  a  proceeding 
would  make  a  prehearing  conference 
clearly  inappropriate. 

Rule  222.  Prehearing  Submissions 

(a)  Submissions  Generally.  The 
hearing  officer,  on  his  or  her  own 
motion,  or  at  the  request  of  a  party  or 
other  participant,  may  order  any  party, 
including  the  interested  division,  to 
furnish  such  information  as  deemed 
appropriate,  including  any  or  all  of  the 
following: 

(1)  an  outline  or  narrative  summary  of 
its  case  or  defense; 

(2)  the  legal  theories  upon  which  it 
will  rely; 

(3)  copies  and  a  list  of  documents  that 
it  intends  to  introduce  at  the  hearing; 
and 

(4)  a  list  of  witnesses  who  will  testify 
on  its  behalf,  including  the  witnesses' 
names,  occupations,  addresses  and  a 
brief  summary  of  their  expected 
testimony. 

(b)  Expert  Witnesses.  Each  party  who 
intends  to  call  an  expert  witness  shall 
submit,  in  addition  to  the  information 
required  by  paragraph  (a)(4)  of  this  rule, 
a  statement  of  the  expert's 
qualifications,  a  listing  of  other 
proceedings  in  which  the  expert  has 
given  expert  testimony,  and  a  list  of 
publications  authored  or  co-authored  by 
the  expert. 

Rule  230.  Enforcement  and  Disciplinary 
Proceedings:  Availability  of  Documents 
for  Inspection  and  Copying 

For  purposes  of  this  rule,  the  term 
documents  shall  include  writings, 
drawings,  graphs,  charts,  photographs, 
recordings  and  other  data  compilations, 
including  data  stored  by  computer,  from 
which  information  can  be  obtained. 

(a)  Documents  to  be  Available  for 
Inspection  and  Copying. 

(1)  Unless  otherwise  provided  by  this 
rule,  or  by  order  of  the  Commission  or 
the  hearing  officer,  the  Division  of 
Enforcement  shall  make  available  for 
inspection  and  copjdng  by  any  party 
documents  obtained  by  the  Division 
prior  to  the  institution  of  proceedings, 
in  connection  with  the  investigation 
leading  to  the  Division's 
recommendation  to  institute 
proceedings.  Such  docimients  shall 
include: 

(i)  each  subpoena  issued; 

(ii)  every  other  written  request  to 
persons  not  employed  by  the 
Commission  to  provide  documents  or  to 
be  inierviewed; 


(iii)  the  documents  turned  over  in 
response  to  any  such  subpoenas  or  other 
written  requests; 

(iv)  all  transcripts  and  transcript 
exhibits; 

(v)  any  other  documents  obtained 
fi-om  persons  not  employed  by  the 
Commission;  and 

(vi)  any  final  examination  or 
ins|>ection  reports  prepared  by  the 
Division  of  Market  Regulation  or  the 
Division  of  Investment  Management. 

(2)  Nothing  in  this  paragraph  (a)  shall 
limit  the  right  of  the  Division  to  make 
available  any  other  document,  or  shall 
limit  the  right  of  a  respondent  to  seek 
access  to  or  production  pursuant  to 
subpoena  of  any  other  document,  or 
shall  limit  the  authority  of  the  hearing 
officer  to  order  the  production  of  any 
dociunent  pursuant  to  subpoena. 

(b)  Documents  That  May  Be  Withheld. 

(1)  The  Division  of  Enforcement  may 
withhold  a  document  if: 

(i)  the  dociunent  is  privileged; 

(ii)  the  document  is  an  internal 
memorandum,  note  or  writing  prepared 
by  a  Conunission  employee,  other  than 
an  examination  or  inspection  report  as 
specified  in  paragraph  (a){l)(vi)  of  this 
rule,  or  is  otherwise  attorney  work 
product  and  will  not  be  offered  in 
evidence; 

(iii)  the  document  would  disclose  the 
identity  of  a  confidential  source;  or 

(iv)  the  hearing  officer  grants  leave  to 
withhold  a  document  or  category  of 
documents  as  not  relevant  to  the  subject 
matter  of  the  proceeding  or  otherwise, 
for  good  cause  shown. 

(2)  Nothing  in  this  paragraph  (b) 
authorizes  the  Division  of  Enforcement 
in  connection  with  an  enforcement  or 
disciplinary  proceeding  to  withhold, 
contrary  to  the  doctrine  of  Brady  v. 
Maryland,  373  U.S.  83.  87  (1963), 
documents  that  contain  material 
exculpatoi7  evidence. 

(c)  Withheld  Document  List.  The 
hearing  officer  may  require  the  Division 
of  Enforcement  to  submit  for  review  a 
hst  of  documents  withheld  pursuant  to 
paragraphs  (b)(l}-(b)(4)  of  this  rule  or  to 
submit  any  document  withheld,  and 
may  determine  whether  any  such 
document  should  be  made  available  for 
inspection  and  copying. 

(d)  Timing  of  Inspection  and  Copying. 
Unless  otherwise  ordered  by  the 
Commission  or  the  hearing  officer,  the 
Division  of  Enforcement  shall 
commence  making  documents  available 
to  a  respondent  for  inspection  and 
copying  pursuant  to  this  rule  no  later 
than  14  days  after  the  respondent  files 
an  answer.  In  a  proceeding  in  which  a 
temporary  cease-and-desist  order  is 
sought  pursuant  to  Rule  510  or  a 
temporary  suspension  of  registration  is 


sought  pursuant  to  Rule  520,  documents 
shall  be  made  available  no  later  than  the 
day  after  service  of  the  decision  as  to 
whether  to  issue  a  temporary  cease-and- 
desist  order  or  temporary  suspension 
order. 

(e)  Place  of  Inspection  and  Copying. 
Documents  subject  to  inspection  and 
copying  pursuant  to  this  rule  shall  be 
made  available  to  the  respondent  for 
ins]>ection  and  copying  at  the 
Commission  office  where  they  are 
ordinarily  maintained,  or  at  such  other 
place  as  the  parties,  in  writing,  may 
agree.  A  respondent  shall  not  be  given 
custody  of  the  documents  or  leave  to 
remove  the  documents  from  the 
Commission's  offices  pursuant  to  the 
requirements  of  this  rule  other  than  by 
written  agreement  of  the  Division  of 
Enforcement.  Such  agreement  shall 
specify  the  documents  subject  to  the 
agreement,  the  date  they  shall  be 
returned  and  such  other  terms  or 
conditions  as  are  appropriate  to  provide 
for  the  safekeeping  of  the  documents. 

(0  Copying  Costs  and  Procedures.  The 
respondent  may  obtain  a  photocopy  of 
any  documents  made  available  for 
inspection.  The  respondent  shall  be 
responsible  for  the  cost  of 
photocopying.  Unless  otherwise 
ordered,  charges  for  copies  made  by  the 
Division  of  Enforcement  at  the  request 
of  the  respondent  will  be  at  the  rate 
charged  pursuant  to  the  fee  schedule  at 
17  CFR  200.806  for  copies.  The 
respondent  shall  be  given  access  to  the 
documents  at  the  Commission's  offices 
or  such  other  place  as  the  parties  may 
agree  during  normal  business  hours  for 
copying  of  documents  at  the 
respondent's  expense. 

(g)  Issuance  of  Investigatory 
Subpoenas  After  Institution  of 
Proceedings.  The  Division  of 
Enforcement  shall  promptly  inform  the 
hearing  officer  and  each  party  if 
investigatory  subpoenas  are  issued 
under  the  same  investigation  file 
number  or  pursuant  to  the  same  order 
directing  private  investigation  ("formal 
order")  under  which  the  investigation 
leading  to  the  institution  of  proceedings 
was  conducted.  The  hearing  officer  shall 
order  such  steps  as  necessary  and 
appropriate  to  assure  that  the  issuance 
of  investigatory  subpoenas  after  the 
institution  of  proceedings  is  not  for  the 
purpose  of  obtaining  evidence  relevant 
to  the  proceedings  and  that  any  relevant 
documents  that  may  be  obtained 
through  the  use  of  investigatory 
subpoenas  in  a  continuing  investigation 
are  made  available  to  each  respondent 
for  inspection  and  copjdng  on  a  timely 
basis. 

(h)  Failure  to  Make  Documents 
Available — Harmless  Error.  In  the  event 
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that  a  document  required  to  be  made 
available  to  a  respondent  pursuant  to 
this  rule  is  not  made  available  by  the 
Division  of  Enforcement,  no  rehearing 
or  redecision  of  a  proceeding  aheady 
heard  or  decided  shall  be  required, 
unless  the  respondent  shall  establish 
that  the  failure  to  make  the  document 
available  was  not  a  harmless  error. 

Comment  (a):  A  respondent's  right  to 
inspect  and  copy  dociunents  under  this 
rule  is  automatic;  the  respondent  does 
not  need  to  make  a  formal  request  for 
access  through  the  hearing  officer. 
Generally,  the  rule  requires  that  the 
Division  of  Enforcement  make  available 
for  inspection  and  copying  documents 
obtained  by  the  Division  from  persons 
not  employed  by  the  Commission 
during  the  course  of  its  investigation 
prior  to  the  institution  of  proceedings. 
Except  for  final  inspection  or 
examination  reports  prepared  by  the 
Division  of  Market  Regulation  or  the 
Division  of  Investment  Management, 
doctiments  prepared  by  Commission 
staff  are  treated  as  attorney  work 
product,  and  do  not  have  to  be  made 
available  pursuant  to  this  rule. 

Rule  230  is  not  the  exclusive  means 
by  which  a  respondent  may  obtain 
access  to  or  production  of  documents. 
Production  of  documents  prepared  by 
the  staff  may  be  required  under  the 
doctrine  of  Brady  v.  Maryland,  373  U.S. 
83  (1963),  or  pursuant  to  Jencks  Act 
requirements  made  applicable  to  the 
Commission  pursuant  to  Rule  231.  or 
may  be  sought  by  subpoena  pursuant  to 
Rule  232  or  through  other  procedures. 
See.  e.g..  Freedom  of  Information  Act,  5 
U.S.C.  552. 

The  Rule  states  that  the  Division  of 
Enforcement  shall  (1)  make  available  for 
inspection  and  copying  (2)  docimients 
(3)  obtained  by  the  Division  (4)  in 
cormection  with  the  investigation 
leading  to  the  institution  of  proceedings. 

(1)  The  Division  of  Enforcement  is 
required  to  make  documents  available 
for  inspection  and  copying.  It  is  not 
required  to  produce  a  copy  of  the 
documents  to  each  respondent.  The 
definition  of  documents  is  based  in  part 
on  Federal  Rule  of  Civil  Procedure  34. 

(2)  The  definition  of  the  term 
"dociunents"  in  paragraph  (a)  is 
modeled  on  the  definition  of  documents 
in  Rule  34  of  the  Federal  Rules  of  Civil 
Procedure. 

(3)  The  Division  of  Enforcement's 
obligation  under  this  rule  relates  to 
documents  obtained  by  the  Division  of 
Enforcement.  Documents  located  only 
in  the  files  of  other  divisions  or  offices 
are  beyond  the  scope  of  the  rule. 

(4)  The  "investigation  leading  to  the 
Division's  recommendation  to  institute 
proceedings  "  ordinarily  is  delineated  by 


the  investigation  number  or  numbers 
under  which  requests  for  documents, 
testimony  or  other  information  were 
made.  When  an  investigation  is  initiated 
by  the  Division  of  Enforcement  it  is 
assigned  a  niunber,  often  referred  to  as 
the  "case"  or  "investigation"  number. 
Each  request  for  dociunents,  testimony 
or  other  information  from  persons  not 
employed  by  the  Commission  specifies 
the  investigation  or  preliminary 
investigation  number  to  which  it  relates. 
In  turn,  each  written  recommendation 
by  the  Division  of  Enforcement  to 
institute  proceedings  identifies  on  its 
cover  page,  by  investigation  number,  the 
source  investigation  or  investigations  to 
which  it  relates.  Accordingly,  the 
identity  and  content  of  the  appropriate 
investigation  file  or  files  from  which 
documents  must  be  made  available  can 
be  based  on  objective  criteria. 

Comment  (b):  Under  paragraph  (b). 
the  Division  can  withhold  documents 
under  four  exceptions.  Exception  (1) 
shields  information  subject  to  a  claim  of 
privilege.  Exception  (2)  protects  as 
attorney  work  product  internal 
documents  prepared  by  Commission 
employees,  which  will  not  be  offered  in 
evidence.  Work  product  includes  any 
notes,  working  papers,  memoranda  or 
other  similar  materials,  prepared  by  an 
attorney  in  anticipation  of  litigation.  See 
Hickman  v.  Taylor.  329  U.S.  495  (1947); 
see  also  Fed.  R.  Civ.  P.  26(b)(3)  and 
(b)(5).  Accountants,  paralegals  and 
investigators  who  work  on  an 
investigation  do  so  at  the  direction  of 
the  director,  an  associate  director,  an 
associate  regional  administrator  or 
another  supervisory  attorney,  and  their 
work  product  is  therefore  shielded  by 
the  rule.  An  examination  or  inspection 
report  prepared  by  the  Division  of 
Market  Regulation  or  the  Division  of 
Investment  Management  is  not  prepared 
in  anticipation  of  litigation,  and  is 
therefore  explicitly  excluded  from  the 
materials  that  may  be  withheld.  A 
respondent's  claim  that  work  product 
should  be  turned  over  wrill  necessarily 
be  evaluated  on  a  case-by-case  basis. 

Exception  (3)  protects  the  identity  of 
a  confidential  source.  See  5  U.S.C. 
552(b)(7)(C)  and  (D).  Exception  (4) 
protects  any  other  document  or  category 
of  documents  that  the  hearing  officer 
determines  may  be  withheld  as  not 
relevant  to  the  subject  matter  of  the 
proceeding,  or  otherwise  for  good  cause 
shown,  This  exception  provides  a 
mechanism  to  address  a  situation  where 
a  single  investigation  involves  a  discrete 
segment  or  segments  that  are  related 
only  indirectly,  or  not  at  all.  to  the 
recommendations  ultimately  made  to 
the  Commission  with  respect  to  the 
particular  respondents  in  a  specific 


proceeding.  To  require  that  documents 
not  relevant  to  the  subject  matter  of  the 
proceeding  be  made  available,  simply 
because  they  were  obtained  as  part  of  a 
broad  investigation,  burdens  the 
respondent  as  well  as  the  Division  of 
Enforcement  with  uimecessary  costs 

and  delay. 

For  example,  a  single  investigation 
may  encompass  inquiry  into  an  issuer's 
allegedly  false  accounting  disclosure 
and  an  unrelated  manipulation  of  the 
issuer's  securities  by  a  third  party.  If  the 
recommendation  to  the  Commission  and 
resulting  administrative  proceeding 
involve  only  the  accounting  disclosures, 
the  Division  could  seek  leave  to 
withhold  trading  records,  transcripts 
and  other  documents  related  to  the 
manipulation  investigation. 

Comment  (c):  The  hearing  officer  may, 
in  his  or  her  discretion,  override  any 
exception  claimed  by  the  Division  and 
order  the  Division  to  produce  withheld 

items. 

Comment  (g):  In  some  circumstances, 
for  example,  where  a  temporary  cease- 
and-desist  order  is  sought,  or  where  a 
single  formal  order  is  being  used  to 
investigate  several  distinct  areas  of 
potential  violations,  proceedings  may  be 
instituted  prior  to  the  end  of  all 
investigative  activities.  To  allow  the  w 

hearing  officer  to  take  appropriate  steps 
to  assure  that  investigative  subpoenas 
are  not  used  for  the  purpose  of  gathering 
information  for  use  in  the  proceeding, 
paragraph  (g)  requires  the  Division  of 
Enforcement  to  notify  the  hearing  officer 
and  each  party  if  the  Division  is 
continuing  to  issue  investigative 
subpoenas  under  the  same  investigation 
file  number  or  order  directing  private 
investigation  ("formal  order")  used  in 
the  investigation  leading  to  the 
institution  of  proceedings. 

Revision  Comment:  As  stated  in  the 
proposing  release,  the  intent  of  the  Rule 
is  to  codify  existing  staff  practice  with 
respect  to  voluntarily  making  available 
documents  for  inspection  or  copying. 
See  Comments  to  proposed  Rules  20 
and  21.  58  FR  61750-51  (Nov.  22,  1993). 
The  staff  practice  reflected  an  informal 
poUcy  of  the  Division  of  Enforcement 
staff  in  the  Headquarters  Office  and 
certain  Regional  Offices  to  make 
available  to  respondents  major  portions 
of  the  Division's  investigation  file.  The 
poUcy  evolved  over  many  years  and  was 
implemented  differently  by  different 
offices.  Rule  230  seeks  to  respond  to  the 
criticism  of  commenters  without 
estabhshing  document  production 
requirements,  suggested  by  several 
commenters,  that  are  not  a  part  of 
existing  practice. 

Proposed  Rule  20  would  have 
required  the  production  of  "all 
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documents,  including  transcripts  of 
testimony,  relevant  to  any  allegation  in 
the  order  instituting  proceedings"  and 
excepted  from  production  various 
documents  including  those  "obtained 
during  the  course  of  a  pending 
nonpublic  investigation,  unless  the 
documents  will  be  relied  upon  by  the 
interested  division  during  the  course  of 
the  hearing."  One  commenter  suggested 
that  the  scope  of  required  production 
was  too  narrow  and  ill  defined,  thereby 
providing  too  much  discretion  to  the 
Division  of  Enforcement  staff  to 
determine  whether  a  document  was 
relevant.  For  example,  it  was  suggested 
that  a  respondent  should  be  entitled  to 
information  relevant  to  the  scope  of 
requested  relief  as  well  as  allegations  of 
liability.  Moreover,  the  commenter 
explained,  the  exception  for  documents 
from  pending  investigations  could 
negate  the  requirement  to  produce  if  the 
investigation  that  led  to  an  enforcement 
proceeding  is  still  continuing  with 
respect  to  other  persons  or  activities. 

With  exceptions  for  documents  that 
are  privileged,  work  product,  or  would 
reveal  a  confidential  source,  the  revised 
rule  requires  that  documents  obtained 
from  persons  outside  the  Commission  as 
part  of  the  investigation  leading  to 
institution  of  proceedings  be  made 
available  for  inspection  and  copying.  In 
addition,  the  Division  of  Enforcement 
may  seek  leave  of  the  hearing  officer  to 
withhold  other  documents.  "The  rule  no 
longer  calls  upon  the  Division  of 
Enforcement  staff  to  make  relevancy 
determinations. 

As  proposed.  Rule  20  would  have 
allowed  the  Division  to  withhold 
documents  "obtained  during  the  course 
of  a  pending  nonpublic  investigation, 
unless  the  documents  will  be  rehed 
upon  by  the  interested  division  during 
the  course  of  the  hearing."  This 
provision  was  intended  to  address  the 
possibility,  particularly  where  a 
temporary  cease-and-desist  order  was 
sought,  that  the  investigation  that  led  to 
proceedings  was  continuing  as  to  other 
persons  or  events  after  the  institution  of 
proceedings.  As  revised,  Rule  230 
provides  that  the  Division  of 
Enforcement  shall  promptly  inform  the 
hearing  officer  and  each  party  if 
investigatory  subpoenas  are  issued 
under  the  same  investigation  file 
number  or  pursuant  to  the  same  formal 
order  under  which  the  investigation 
leading  to  the  reconmiendation  to 
institute  proceedings  was  conducted. 
The  hearing  officer  will  then  order  such 
steps  as  are  necessary  and  appropriate 
with  regard  to  documents  obtained  in 
the  ongoing  investigation. 

In  order  to  provide  for  the  safekeeping 
of  documents  subject  to  inspection,  and 


to  control  costs  associated  with 
implementation  of  the  rule,  the  revised 
rule  provides  that  documents  shall  be 
made  available  for  insj>ection  and 
copying  at  the  Commission  office  where 
they  are  ordinarily  maintained,  or  at 
such  other  place  as  the  parties  may 
agree.  The  Commission  considered 
alternatives  raised  by  commenters.  None 
appear  more  likely  to  result  in  prompt 
access  to  dociunents  obtained  by  the 
Division  of  Enforcement  that  are  the 
basis  of  the  Division's  allegations. 

Rule  231.  Enforcement  and  Disciplinary 
Proceedings:  Production  of  Witness 
Statements 

(a)  Availability.  Any  respondent  in  an 
enforcement  or  discipUnary  proceeding 
may  move  that  the  Division  of 
Enforcement  produce  for  inspection  and 
copying  any  statement  of  any  person 
called  or  to  be  called  as  a  witness  by  the 
division  that  pertains,  or  is  expected  to 
pertain,  to  his  or  her  direct  testimony 
and  that  would  be  required  to  be 
produced  pursuant  to  the  Jencks  Act.  18 
U.S.C.  3500.  Such  production  shall  be 
made  at  a  time  and  place  fixed  by  the 
hearing  officer  and  shall  be  made 
available  to  any  party,  provided, 
however,  that  the  production  shall  be 
made  under  conditions  intended  to 
preserve  the  items  to  be  inspected  or 
copied. 

(b)  Failure  to  Produce — Harmless 
Error.  In  the  event  that  a  statement 
required  to  be  made  available  for 
inspection  and  copying  by  a  respondent 
is  not  turned  over  by  the  Division  of 
Enforcement ,  no  rehearing  or  redecision 
of  a  proceeding  already  heard  or 
decided  shall  be  required  unless  the 
respondent  establishes  that  the  failure  to 
turn  over  the  statement  was  not 
harmless  error. 

Comment:  Prior  statements  by 
witnesses  memorialized  in  transcripts 
during  the  investigation  that  led  to  a 
proceeding  fall  within  the  scope  of  Rule 
230  as  well  as  Rule  231.  Where  the  staff 
believes  a  witness  statement  falls 
outside  the  purview  of  the  rule,  the 
hearing  officer  may  require  that  the 
documents  in  question  be  turned  over 
for  in  camera  inspection.  See.  e.g..  In 
the  Matter  of  Thomas  J.  Fittin.  Jr., 
Exchange  Act  Release  No.  29173.  48 
SEC  Docket  1474.  1483  (May  21.  1991); 
In  the  Matter  of  Robert  E.  lies,  Sr., 
Admin.  Proc.  Rulings  Release  No.  367 
(Apr.  19. 1990).  52  SEC  Docket  750 
(Aug.  18, 1992)  (order  relating  to  Brady 
v.  Maryland  and  Jencks  Act  issues). 

The  Jencks  Act  does  not  require 
production  of  a  witness's  prior 
statement  until  the  witness  takes  the 
stand.  In  Conunission  proceedings 
administrative  law  judges  often  required 


production  prior  to  the  start  of  the 
hearing,  and  the  Division  of 
Enforcement  now  provides  such 
prehearing  production  voluntarily  in 
most  circumstances.  Submission  of  a 
witness's  prior  statement,  however,  may 
provide  a  motive  for  intimidation  of  that 
witness  or  improper  contact  by  a 
respondent  with  the  witness.  The  rule 
provides,  therefore,  that  the  time  for 
delivery  of  witness  statements  is  to  be 
determined  by  the  hearing  officer,  so 
that  a  case-specific  determination  of 
such  risks  can  be  made  if  necessary. 
Upon  a  showing  that  there  is  substantial 
risk  of  improper  use  of  a  witness's  prior 
statement,  the  hearing  officer  may  take 
appropriate  steps,  for  example,  delaying 
production  of  a  prior  statement,  or 
prohibiting  parties  from  communicating 
with  particular  witnesses. 

Rule  232.  Subpoenas 

(a)  Availability;  Procedure.  In 
connection  with  any  hearing  ordered  by 
the  Commission,  a  party  may  request 
the  issuance  of  subpoenas  requiring  the 
attendance  and  testimony  of  witnesses 
at  the  designated  time  and  place  of 
hearing,  and  subpoenas  requiring  the 
production  of  documentary  or  other 
tangible  evidence  returnable  at  any 
designated  time  or  place.  Unless  made 
on  the  record  at  a  hearing,  requests  for 
issuance  of  a  subpoena  shall  be  made  in 
writing  and  served  on  each  party 
pursuant  to  Rule  150.  A  person  whose 
request  for  a  subpoena  has  been  denied 
or  modified  may  not  request  that  any 
other  person  issue  the  subpoena. 

(1)  Unavailability  of  Hearing  Officer. 
In  the  event  that  the  hearing  officer 
assigned  to  a  proceeding  is  unavailable, 
the  party  seeking  issuance  of  the 
subpoena  may  seek  its  issuance  from  the 
first  available  of  the  following  persons: 
the  Chief  Administrative  Law  Judge,  the 
law  judge  most  senior  in  service  as  a 
law  judge,  the  duty  officer,  any  other 
member  of  the  Commission,  or  any 
other  person  designated  by  the 
Commission  to  issue  subpoenas. 
Requests  for  issuance  of  a  subpoena 
made  to  the  Commission,  or  any 
member  thereof,  must  be  submitted  to 
the  Secretary,  not  to  an  individual 
Commissioner. 

(2)  Signing  May  be  Delegated.  A 
hearing  officer  may  authorize  issuance 
of  a  subpoena,  and  may  delegate  the 
manual  signing  of  the  subpoena  to  any 
other  person  authorized  to  issue 
subpoenas. 

(b)  Standards  for  Issuance.  Where  it 
appears  to  the  person  asked  to  issue  the 
subpoena  that  the  subpoena  sought  may 
be  unreasonable,  oppressive,  excessive 
in  scope,  or  unduly  burdensome,  he  or 
she  may.  in  his  or  her  discretion,  as  a 
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condition  precedent  to  the  issuance  of 
the  subpoena,  require  the  person 
seeking  the  subpoena  to  show  the 
general  relevance  and  reasonable  scope 
of  the  testimony  or  other  evidence 
sought.  If  after  consideration  of  all  the 
drciunstances,  the  person  requested  to 
issue  the  subpoena  determines  that  the 
subpoena  or  any  of  its  terms  is 
unreasonable,  oppressive,  excessive  in 
scope,  or  unduly  burdensome,  he  or  she 
may  refuse  to  issue  the  subpoena,  or 
issue  it  only  upon  such  conditions  as 
fairness  requires.  In  making  the 
foregoing  determination,  the  person 
issuing  the  subpoena  may  inquire  of  the 
other  participants  whether  they  will 
stipulate  to  the  facts  sought  to  be 
proved. 

(c)  Service.  Service  shall  be  made 
pursuant  to  the  provisions  of  Rule 
150(bWd).  The  provisions  of  this 
paragraph  (c)  shall  apply  to  the  issuance 
of  subpoenas  for  purposes  of 
investigations,  as  required  by  17  CFR 
203.8,  as  well  as  hearings. 

(d)  Tender  of  fees  required.  When  a 
subpoena  compelling  the  attendance  of 
a  person  at  a  hearing  or  deposition  is 
issued  at  the  instance  of  anyone  other 
than  an  officer  or  agency  of  the  United 
States,  service  is  valid  only  if  the 
subpoena  is  accompanied  by  a  tender  to 
the  subpoenaed  person  of  the  fees  for 
one  day's  attendance  and  mileage 
specified  by  paragraph  (f)  of  this  rule. 

(e)  Application  to  Quash  or  Modify. 
(1)  Procedure.  Any  person  to  whom  a 
subpoena  is  directed  or  who  is  an 
owner,  creator  or  the  subject  of  the 
documents  that  are  to  be  produced 
pursuant  to  a  subpoena  may,  prior  to  the 
time  specified  therein  for  compliance, 
but  in  no  event  more  thjm  15  days  after 
the  date  of  service  of  such  subpoena, 
request  that  the  subpoena  be  quashed  or 
modified.  Such  request  shall  be  made  by 
application  filed  wdth  the  Secretary  and 
served  on  all  parties  pursuant  to  Rule 
150.  The  party  on  whose  behalf  the 
subpoena  was  issued  may.  within  five 
days  of  service  of  the  application,  file  an 
opposition  to  the  application.  If  a 
hearing  officer  has  been  assigned  to  the 
proceeding,  the  application  to  quash 
shall  be  directed  to  that  hearing  officer 
for  consideration,  even  if  the  subpoena 
was  issued  by  another  person. 

(2)  Standards  Governing  Application 
to  Quash  or  Modify.  If  compliance  vrith 
the  subpoena  would  be  unreasonable, 
oppressive  or  unduly  burdensome,  the 
hearing  officer  or  the  Commission  shall 
quash  or  modify  the  subpoena,  or  may 
order  return  of  the  subpoena  only  upon 
specified  conditions.  These  conditions 
may  include  but  are  not  limited  to  a 
requirement  that  the  party  on  whose 
behalf  the  subpoena  was  issued  shall 


make  reasonable  compensation  to  the 
person  to  whom  the  subpoena  was 
addressed  for  the  cost  of  copying  or 
transporting  evidence  to  the  place  for 
return  of  the  subpoena. 

(f)  Witness  Fees  and  Mileage. 
Witnesses  siunmoned  before  the 
Commission  shall  be  paid  the  same  fees 
and  mileage  that  are  paid  to  witnesses 
in  the  courts  of  the  United  States,  and 
witnesses  whose  depositions  are  taken 
and  the  persons  taking  the  same  shall 
severally  be  entitled  to  the  same  fees  as 
are  paid  for  like  services  in  the  courts 
of  the  United  States.  Witness  fees  and 
mileage  shall  be  paid  by  the  party  at 
whose  instance  the  witnesses  appear. 

Comment  (a):  Rule  232  requires  that, 
unless  made  on  the  record  at  a  hearing, 
subpoena  requests  must  be  in  writing. 
Ex  parte,  oral  communication  with  the 
hearing  officer  concerning  the  need  for 
issuance  of  a  subpoena  creates  the 
opportunity  for  unintended  and 
potentially  improper  discussion  of  the 
merits  of  a  case. 

Comment  (b):  Rule  232(b)  is  based 
upon  Section  555(d)  of  the 
Administrative  Procedure  Act.  5  U.S.C. 

555(d).  _,      ^    . 

Revision  Comment:  Under  the  former 
Rule  14  of  the  Rules  of  Practice  and  the 
proposed  rules,  neither  the  fact  that  a 
subpoena  was  sought  nor  the  identity  of 
the  person  subpoenaed  was  disclosed. 
Comment  was  requested  as  to  whether 
the  identity  of  the  persons  subpoenaed 
should  be  disclosed  to  other  parties,  and 
if  so,  when  such  disclosure  should  take 
place.  One  commenter  suggested  that 
the  identity  of  persons  subpoenaed 
should  be  disclosed  to  all  other  parties 
and  an  application  to  quash  should  be 
served  on  all  parties.  The  Commission 
believes  that  these  suggestions  are 
consistent  with  other  changes  made  to 
increase  the  prehearing  exchange  of 
information.  Accordingly.  Rule  232  has 
been  revised  to  incorporate  these 
suggestions. 

Commenters  also  suggested  that 
respondents  be  allowed  to  issue 
subpoenas  for  the  purpose  of 
compeUing  prehearing  discovery 
depositions  as  is  allowed  in  actions 
under  the  Federal  Rules  of  Civil 
Procedure.  See  Fed.  R.  Civ.  P.  30(a)(1). 
Discovery  under  the  Federal  Rules  of 
Qvil  Procedure,  including  deposition 
practice,  is  often  a  source  of  delay, 
extensive  collateral  disputes  and  high 
litigation  costs.  See  Fair  and  Efficient 
Administrative  Prcmeedings:  Report  of 
the  Task  Force  on  Administrative 
Proceedings  (1993)  at  47-48.  One 
commenter  suggested  that  the 
disadvantages  of  oral  deposition 
practice  under  the  Federal  Rules  of  Civil 
Procedure  could  be  avoided  by 


permitting  depositions  only  by  order  of 
the  hearing  officer;  by  limiting  each 
respondent  to  five  depositions,  unless 
additional  depositions  were  approved 
by  the  hearing  officer;  and  by  requiring 
all  depositions  to  be  completed  within 
90  days  of  the  close  of  docimient 
discovery. 

The  Commission  has  weighed  the 
arguments  advanced  in  favor  of 
expanding  the  scope  of  prehearing 
discovery  to  permit  oral  depositions  as 
suggested  and  has  concluded  that  a  rule 
authorizing  discovery  depositions  is  not 
warranted. 

First,  the  Commission's  experience  in 
federal  court  litigation  strongly  suggests 
that  notwithstanding  the  proposed 
restriction  for  the  use  of  discovery 
depositions,  there  remains  a  significant 
potential  for  extensive  collateral 
litigation  over  their  use.  Under  the 
commenter's  proposal.'for  example, 
each  respondent  could  seek  leave  to 
take  more  than  five  depositions,  and 
might  contest,  through  motions  for 
interlocutory  review  and  arguments  on 
appeal,  any  denial  of  additional 
depositions  by  the  hearing  officer. 
Second,  the  suggestion  to  limit 
depositions  to  the  90-day  period  after 
the  close  of  "document  discovery" 
conflicts  with  the  statutory  timetable  for 
cease-and-desist  proceedings,  the  fastest 
growing  category  of  enforcement 
proceedings.  When  a  cease-and-desist 
order  is  sought,  the  Commission  is 
required  to  set  a  hearing  date  not  earlier 
than  30  days  nor  later  than  60  days  after 
service  of  die  order  instituting 
proceedings,  unless  an  earlier  or  a  later 
date  is  set  by  the  Commission  with  the 
consent  of  a  respondent.  See,  e.g.. 
Exchange  Act  2lC(b).  15  U.S.C.  §  78u- 
3(b).  In  a  proceeding  with  multiple 
respondents,  one  respondent's  decision 
not  to  consent  to  a  later  hearing  date,  or 
to  consent  to  an  extension  less  than  that 
sought  by  other  respondents,  would  give 
rise  to  difficult  and  time-consuming 
collateral  issues  over  scheduling,  and 
could  necessitate  multiple  hearings. 
Even  without  such  complications,  a  90- 
day  period  for  depositions,  in  addition 
to  a  period  for  inspection  and  copying 
of  documents,  would  represent  a 
significant  departure  from  the  statute. 

Third,  the  rationale  for  permitting  oral 
depositions  in  litigation  under  the 
Federal  Rules  of  Civil  Procedure  does 
not  apply  equally  to  a  Commission 
administrative  proceeding.  In  the 
typical  civil  action,  where  neither  party 
can  compel  testimony  prior  to  the  fifing 
of  the  complaint,  oral  depositions  play 
a  critical  role  in  permitting  evidence  to 
be  gathered  prior  to  trial.  Also,  a 
plaintiff  in  the  typical  civil  action  is  not 
required  before  filing  to  vet  a  proposed 
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lawsuit  either  with  the  defendant  or 
anyone  else.  In  this  context,  discovery, 
including  depositions,  is  a  crucial 
adjimct  to  motions  to  dismiss,  summary 
judgment,  and  other  procedural 
mecheinisms  designed  to  allow  an 
assessment  by  the  judge  whether  the 
allegations  of  the  complaint  are 
sufficient  to  warrant  trial. 

By  contrast,  in  administrative 
proceedings  brought  by  the 
Commission,  there  is  ordinarily  a 
detailed  pre-institution  fact  finding 
investigation  and  a  rigorous  pre- 
institution  review  process.  At  the  close  . 
of  the  investigation,  a  respondent  is 
usually  told  the  general  conclusions 
reached  by  the  Division  of  Enforcement 
and  is  afforded  an  opportunity  to  submit 
a  written  "Wells"  statement  presenting 
argiunents  against  commencement  of  an 
action.  See  Commission's  decisions  on 
advisory  committee  recommendations 
regarding  commencement  of 
enforcement  proceedings  and 
termination  of  staff  investigations, 
Securities  Act  Release  No.  5310,  38  FR 
5457  (Mar.  1. 1973).  No  proceedings  are 
instituted  unless  a  majority  of  the 
Commission  votes  to  authorize 
proceedings  after  reviewing  both  a 
report  on  the  investigation's  findings 
from  the  Division  of  Enforcement  and 
any  Wells  statement  that  is  submitted.  If 
proceedings  are  authorized,  the 
documents  and  transcripts  obtained 
from  persons  not  employed  by  the 
Commission  in  the  investigation  are 
shared  v«th  the  respondent.  The 
benefits  from  and  need  for  oral 
depositions  are  therefore  different  and 
less  important  in  the  context  of 
Commission  administrative  proceedings 
than  they  may  be  in  litigation  between 
private  parties  under  the  Federal  Rules 
of  Civil  Procedure. 

Finally,  the  revised  Rules  of  Practice 
include  two  new  provisions  that  address 
in  significant  part  a  respondent's 
interest  in  obtaining  discovery  prior  to 
the  start  of  the  hearing.  Rule  232 
authorizes  the  issuance  of  subpoenas 
duces  tecum  for  the  production  of 
documents  returnable  at  any  designated 
time  or  place.  Rule  230  mandates  that 
the  Division  of  Enforcement  generally 
make  available  documents  and 
transcripts  of  testimony  obtained  from 
persons  other  than  employees  of  the 
Commission  in  the  investigation  leading 
to  the  proceeding. 

One  commenter  suggested  that  the 
opportunity  to  review  transcripts  of 
investigative  depositions  was  not 
sufficient.  The  commenter  noted  that 
knowledge  gained  during  an 
investigation  is  cumulative.  Division  of 
Enforcement  staff  are  unable  to  question 
each  witness  as  thoroughly  during  the 


course  of  an  investigation,  partiaUarly 
in  the  early  stages,  as  can  be  done  in  a 
post-investigation  deposition.  Further, 
an  investigator  on  the  Division  of 
Enforcement  staff  will  not  necessarily 
ask  the  same  questions  as  would  a 
respondent.  Moreover,  even  where 
investigative  testimony  is  complete,  the 
transcript  provided  to  respondents  is 
not  a  full  substitute  for  the  opportunity 
during  live  testimony  to  observe  a 
witness's  demeanor  as  well  as  to  hear 
the  content  of  a  witness's  answers. 

These  reasons  establish  support  for  an 
opportimity  after  the  investigation  for 
both  the  respondent  and  the  Division  of 
Enforcement  to  subpoena  witnesses  and 
question  them  imder  oath — an 
opportunity  available  at  the  hearing. 
They  do  not  establish  the  need  for 
prehearing  depositions  as  well. 
Permitting  post-investigation, 
prehearing  depositions  would  afford  a 
respondent  information  that  may  be 
useful  in  advance  of  hearing.  However, 
given  the  newly  established  right  to 
subpoena  documents  prior  to  hearing, 
the  marginal  benefits  of  prehearing 
depositions  are  not  justified  by  their 
likely  cost  in  time,  expense,  collateral 
disputes  and  scheduling  complexities. 

Rule  233.  Depositions  Upon  Oral 
Examination 

(aj  Procedure.  Any  party  desiring  to 
take  the  testimony  of  a  witness  by 
deposition  shall  make  a  vmtten  motion 
setting  forth  the  reasons  why  such 
deposition  should  be  taken  including 
the  specific  reasons  why  the  party 
believes  the  witness  will  be  unable  to 
attend  or  testify  at  the  hearing;  the  name 
and  address  of  the  prospective  witness; 
the  matters  concerning  which  the 
prospective  witness  is  expected  to  be 
questioned;  and  the  proposed  time  and 
place  for  the  taking  of  the  deposition. 

(b)  Required  Finding  When  Ordering  a 
Deposition.  In  the  discretion  of  the 
Commission  or  the  hearing  officer,  an 
order  for  deposition  may  be  issued  upon 
a  finding  that  the  prospective  wdtness 
will  likely  give  testimony  material  to  the 
proceeding,  that  it  is  likely  the 
prospective  witness  will  be  unable  to 
attend  or  testify  at  the  hearing  because 
of  age,  ^kness,  infirmity, 
imprisonment  or  other  disability,  and 
that  the  taking  of  a  deposition  will  serve 
the  interests  of  justice. 

(c)  Contents  of  Order.  An  order  for 
deposition  shall  designate  by  name  a 
deposition  officer.  The  designated 
officer  may  be  the  hearing  officer  or  any 
other  person  authorized  to  administer 
oaths  by  the  laws  of  the  United  States 
or  of  the  place  where  the  deposition  is 
to  be  held.  An  order  for  deposition  also 
shall  state: 


(1)  the  name  of  the  witness  whose 
deposition  is  to  be  taken; 

(2)  the  scope  of  the  testimony  to  be 
taken; 

(3)  the  time  and  place  of  the 
deposition; 

(4)  the  manner  of  recording, 
preserving  and  filing  the  deposition; 
and 

(5)  the  number  of  copies,  if  any,  of  the 
deposition  and  exhibits  to  be  filed  upon 
completion  of  the  deposition. 

(dj  Procedure  at  Depositions.  A 
witness  whose  testimony  is  taken  by 
deposition  shall  be  sworn  or  shall  affirm 
before  any  questions  are  put  to  him  or 
her.  Examination  and  cross-examination 
of  deponents  may  proceed  as  permitted 
at  a  hearing.  The  witness  being  deposed 
may  have  counsel  present  during  the 
deposition. 

(e)  Objections  to  Questions  or 
Evidence.  Objections  to  questions  or 
evidence  shall  be  in  short  form,  stating 
the  grounds  of  objection  relied  upon. 
Objections  to  questions  or  evidence 
shall  be  noted  by  the  deposition  officer 
upon  the  deposition,  but  a  deposition 
officer  other  than  the  hearing  officer 
shall  not  have  the  power  to  decide  on 
the  competency,  materiality  or 
relevance  of  evidence.  Failure  to  object 
to  questions  or  evidence  before  the 
deposition  officer  shall  not  be  deemed 
a  waiver  unless  the  ground  of  the 
objection  is  one  that  might  have  been 
obviated  or  removed  if  presented  at  that 
time. 

(f)  Filing  of  Depositions.  The 
questions  propounded  and  all  answers 
or  objections  shall  be  recorded  or 
transcribed  verbatim,  and  a  transcript 
prepared  by  the  deposition  officer,  or 
under  his  or  her  direction.  The 
transcript  shall  be  subscribed  by  the 
witness  and  certified  by  the  deposition 
officer.  The  original  deposition  and 
exhibits  shall  be  filed  with  the 
Secretary.  A  copy  of  the  deposition  shall 
be  available  to  the  deponent  and  each 
party  for  purchase  at  prescribed  rates. 

(gj  Payment.  The  cost  of  the  transcript 
shall  be  paid  by  the  party  requesting  the 
deposition. 

Comment:  Depositions  under  the 
Rules  of  Practice  are  used  only  to 
preserve  testimony  of  a  witness  who 
would  be  unlikely  to  be  able  to  attend 
the  hearing.  They  are  not  allowed  for 
purposes  of  discovery.  See  In  the  Matter 
of  Central  and  South  West  Corp., 
Admin.  Proc.  Rulings  Release  No.  184 
Ouly  14.  1976),  52  SEC  Docket  375  (Aug. 
18, 1992)  (citing  L.M.  Rosenthal  &  Co., 
Inc.,  Admin.  Proc.  File  No.  3-4330  (Jan. 
30. 1974));  see  also  In  the  Matter  of  Gail 
G.  Griseuk,  Admin.  Proc.  Rulings 
Release  440  (Aug.  31. 1994).  57  SEC 
Docket  1488  (Sept.  27,  1994)  (formal 
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discovery  procedures  are  not  available 
in  Commission  administrative 
proceedings). 

Comment  (c):  The  criteria  for  serving 
as  a  deposition  officer  are  based  on  the 
criteria  in  Rule  28  of  the  Federal  Rules 
of  Qvil  Procedure. 

Revision  Comment  (b):  Under 
Proposed  Rule  22,  the  criteria  for 
whether  to  allow  a  deposition  to  be 
taken  were  not  consistent  with  the 
criteria  for  allowing  the  deposition  to  be 
introduced.  As  revised,  the  criteria  for 
permitting  a  deposition  are  consistent 
with  the  criteria  of  Rule  235  for 
introducing  a  prior  sworn  statement  of 
a  witness. 

Depositions  are  no  longer  required  to 
be  filed  under  seal,  although  a 
confidentiality  order  may  be  sought.  See 
Rule  322. 

Rule  234.  Depositions  Upon  Written 
Questions 

(a)  Availability.  Depositions  may  be 
taken  and  submitted  on  written 
questions  upon  motion  of  any  party. 
The  motion  shall  include  the 
information  specified  in  Rule  233(a).  A 
decision  on  the  motion  shall  be 
governed  by  the  provisions  of  Rule 
233(b). 

(b)  Procedure.  Written  questions  shall 
be  filed  with  the  motion.  Within  10  days 
after  service  of  the  motion  and  written 
questions,  any  party  may  file  objections 
to  such  written  questions  and  any  party 
may  file  cross-questions.  When  a 
deposition  is  taken  pursuant  to  this  rule 
no  persons  other  than  the  witness, 
counsel  to  the  witness,  the  deposition 
officer,  and,  if  the  deposition  officer 
does  not  act  as  reporter,  a  reporter,  shall 
be  present  at  the  examination  of  the 
witness.  No  party  shall  be  present  or 
represented  unless  otherwise  permitted 
by  order.  The  deposition  officer  shall 
propound  the  questions  and  cross- 
questions  to  the  witness  in  the  order 
submitted. 

(c)  Additional  Requirements.  The 
order  for  deposition,  filing  of  the 
deposition,  form  of  the  deposition  and 
use  of  the  deposition  in  the  record  shall 
be  governed  by  paragraphs  (c)  through 
(g)  of  Rule  233.  except  that  no  cross- 
examination  shall  be  made. 

Comment:  The  procedures  for 
depositions  upon  written  questions  are 
based  in  part  on  Rule  31  of  the  Federal 
Rules  of  Civil  Procedure. 

Rule  235.  Introducing  Prior  Sworn 
Statements  of  Witnesses  into  the  Record 

(a)  At  a  hearing,  any  person  wishing 
to  introduce  a  prior,  sworn  statement  of 
a  witness,  not  a  party,  otherwise 
admissible  in  the  proceeding,  may  make 
a  motion  setting  forth  the  reasons 


therefor.  If  only  part  of  a  statement  is 
offered  in  evidence,  the  hearing  officer 
may  require  that  all  relevant  portions  of 
the  statement  be  introduced.  If  all  of  a 
statement  is  offered  in  evidence,  the 
hearing  officer  may  require  that  portions 
not  relevant  to  the  proceeding  be 
excluded.  A  motion  to  introduce  a  prior 
sworn  statement  may  be  granted  if: 

(1)  the  witness  is  dead; 

(2)  the  witness  is  out  of  the  United 
States,  unless  it  appears  that  the  absence 
of  the  witness  was  procured  by  the  party 
offering  the  prior  sworn  statement; 

(3)  the  witness  is  \mable  to  attend  or 
testify  because  of  age,  sickness, 
infirmity,  imprisonment  or  other 
disability; 

(4)  the  party  offering  the  prior  sworn 
statement  has  been  unable  to  procure 
the  attendance  of  the  witness  by 
subpoena;  or, 

(5)  in  the  discretion  of  the 
Commission  or  the  hearing  officer,  it 
would  be  desirable,  in  the  interests  of 
justice,  to  allow  the  prior  sworn 
statement  to  he  used.  In  making  this 
determination,  due  regard  shall  be  given 
to  the  presumption  that  witnesses  will 
testify  orally  in  an  open  hearing.  If  the 
parties  have  stipulated  to  accept  a  prior 
sworn  statement  in  lieu  of  live 
testimony,  consideration  shall  also  be 
given  to  the  convenience  of  the  parties 
in  avoiding  unnecessary  expense. 

Revision  Comment:  Proposed  Rule  22, 
which  addressed  the  introduction  of  a 
deposition  as  part  of  the  record,  did  not 
state  whether  it  applied  to  any 
deposition,  or  only  a  deposition  taken 
pursuant  to  the  Rules  of  Practice.  Rule 
235  specifies  the  circumstances  under 
which  prior  sworn  statements  by  a 
witness  are  admissible.  One  commenter 
suggested  making  the  stipulation  of  the 
parties  to  accept  a  deposition  in  lieu  of 
live  testimony  a  factor  in  determining 
whether  a  deposition  already  taken 
should  be  admitted  in  evidence.  The 
rule  was  revised  accordingly. 

Rule  240.  Settlement 

(a)  Availability.  Any  person  who  is 
notified  that  a  proceeding  may  or  will 
be  instituted  against  him  or  her,  or  any 
party  to  a  proceeding  already  instituted, 
may,  at  any  time,  propose  in  wrfling  an 
offer  of  settlement. 

(b)  Procedure.  An  offer  of  settlement 
shall  state  that  it  is  made  pursuant  to 
this  rule;  shall  recite  or  incorporate  as 
a  part  of  the  offer  the  provisions  of 
paragraphs  (c)(4)  and  (5)  of  this  rule; 
shall  be  signed  by  the  person  making 
the  offer,  not  by  counsel;  and  shall  be 
submitted  to  the  interested  division. 

(c)  Consideration  of  Offers  of 
Settlement.  (1)  Offers  of  settlement  shall 
be  considered  by  the  interested  division 


when  time,  the  nature  of  the 
proceedings,  and  the  public  interest 
permit. 

(2)  Where  a  hearing  officer  is  assigned 
to  a  proceeding,  the  interested  division 
and  the  party  submitting  the  offer  may 
request  that  the  hearing  officer  express 
his  or  her  views  regarding  the 
appropriateness  of  the  offer  of 
settlement.  A  request  for  the  hearing 
officer  to  express  his  or  her  views  on  an 
offer  of  settlement  or  otherwise  to 
participate  in  a  settlement  conference 
constitutes  a  waiver  by  the  persons 
jnaking  the  request  of  any  right  to  claim 
bias  or  prejudgment  by  the  hearing 
officer  based  on  the  views  expressed. 

(3)  The  interested  division  shall 
present  the  offer  of  settlement  to  the 
Commission  with  its  recommendation, 
except  that,  if  the  division's 
recommendation  is  unfavorable,  the 
offer  shall  not  be  presented  to  the 
Commission  unless  the  person  making 
the  offer  so  requests. 

(4)  By  submitting  an  offer  of 
settlement,  the  person  making  the  offer 
waives,  subject  to  acceptance  of  the 
offer: 

(i)  all  hearings  pursuant  to  the 
statutory  provisions  under  which  the 
proceeding  is  to  be  or  has  been 
instituted; 

(ii)  the  filing  of  proposed  findings  of 
fact  and  conclusions  of  law; 

(iii)  proceedings  before,  and  an  initial 
decision  by,  a  hearing  officer; 

(iv)  all  post-hearing  procedures;  and 

(v)  judicial  review  oy  any  court. 

(5)  By  submitting  an  offer  of 
settlement  the  person  further  waives: 

(i)  such  provisions  of  the  Rules  of 
Practice  or  other  requirements  of  law  as 
may  be  construed  to  prevent  any 
member  of  the  Commission's  staff  from 
participating  in  the  preparation  of,  or 
advising  the  Commission  as  to,  any 
order,  opinion,  finding  of  fact,  or 
conclusion  of  law  to  be  entered 
pursuant  to  the  offer;  and 

(ii)  any  right  to  claim  bias  or 
prejudgment  by  the  Commission  based 
on  the  consideration  of  or  discussions 
concerning  settlemeht  of  all  or  any  part 
of  the  proceeding. 

(6)  It  the  Commission  rejects  the  offer 
of  settlement,  the  person  making  the 
offer  shall  be  notified  of  the 
Commission's  action  and  the  offer  of 
settlement  shall  be  deemed  withdrav^m. 
The  rejected  offer  shall  not  constitute  a 
part  of  the  record  in  any  proceeding 
against  the  person  making  the  offer, 
provided,  however,  that  rejection  of  an 
offer  of  settlement  does  not  affect  the 
continued  validity  of  waivers  pursuant 
to  paragraph  (c)(5)  of  this  rule  vdth 
respect  to  any  discussions  concerning 
the  rejected  offer  of  settlement. 
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(7)  Final  acceptance  of  any  offer  of 
settlement  will  occxu'  only  upon  the 
issuance  of  findings  and  an  order  by  the 
Commission. 

Comment:  In  proceedings  required  to 
be  conducted  "on  the  record,"  Section 
554(c)  of  the  Administrative  Procedure 
Act.  5  U.S.C.  §  554(c),  requires  that 
administrative  agencies  give  interested 
parties  the  opportimity  for  the 
submission  and  consideration  of  offers 
of  settlement  "when  time,  the  nature  of 
the  proceeding,  and  the  public  interest 
permit."  Cf.  Table  I,  Subpart  D,  17  CFR 
201  (listing  Commission  proceedings 
required  to  be  conducted  "on  the 
record").  It  is  the  Commission's  practice 
to  provide  such  an  opportunity  in  all 
proceedings,  whether  or  not  the 
proceeding  is  required  to  be  conducted 
"on  the  record." 

Although  the  staff  is  authorized  to 
participate  in  settlement  negotiations 
under  various  circumstances,  the 
Commission  must  approve  every 
settlement. 

Rule  240  addresses  offers  of 
settlement  made  both  prior  to  and  after 
the  institution  of  proceedings.  The  Rule 
requires  each  offer  of  settlement  to 
recite  or  incorporate  as  part  of  the  offer 
the  provisions  of  paragraphs  (c)(4)  and 
(5).  Certain  facts  necessary  for  the 
Commission  to  make  a  reasoned 
judgment  as  to  whether  settlement  offer 
is  in  the  public  interest  are  often 
available  only  to  the  staff  that  negotiated 
the  proposed  settlement.  Paragraph 
(c)(5)(i)  requires  waiver  of  any 
provisions  that  may  be  construed  to 
prohibit  ex  parte  communications 
regarding  the  settlement  offer  between 
the  Commission  and  staff  involved  in 
litigating  the  proceeding.  Paragraph 
(c)(5)(ii)  requires  waiver  of  any  right  to 
claim  bias  or  prejudgment  by  the 
Commission  arising  from  the 
Conunission's  consideration  or 
discussion  concerning  settlement  of  all 
or  any  part  of  the  proceeding. 

Revision  Comment:  The  Commission 
considered  but  declined  to  accept  one 
commenter's  suggestion  that  the  rule 
regarding  settlements  should  retain  a 
provision  of  former  Rule  8(a)(3)  that, 
where  the  Commission  deemed  it 
appropriate,  the  Commission  also  may 
give  the  party  making  an  offer  an 
opportunity  to  make  an  oral 
presentation.  The  Commission 
considers  hundreds  of  settlement  offers 
each  year.  Given  the  volume  of 
settlements,  it  would  require  significant 
resources  to  rule  on  oral  presentation 
requests,  to  address  collateral  disputes  if 
a  request  was  denied,  and  to  hear 
presentations  if  requests  were  granted. 
While  the  Commission  has  authority  to 
permit  oral  presentations  at  any  time. 


see  Rule  451,  based  on  its  experience, 
the  Commission  does  not  believe  that 
oral  presentations  by  a  respondent  in 
support  of  a  written  offer  of  settlement 
would  aid  the  Commission's  decisional 
process. 

Rule  250.  Motion  for  Siunmary 
Disposition 

(a)  After  a  respondent's  answer  has 
been  filed  and,  in  an  enforcement  or  a 
disciplinary  proceeding,  dociunents 
have  been  made  available  to  that 
respondent  for  inspection  and  copying 
pursuant  to  Rule  230,  the  respondent,  or 
the  interested  division  may  make  a 
motion  for  summary  disposition  of  any 
or  all  allegations  of  the  order  instituting 
proceedings  with  respect  to  that 
respondent.  If  the  interested  division 
has  not  completed  presentation  of  its 
case  in  chief,  a  motion  for  summary 
disposition  shall  be  made  only  with 
leave  of  the  hearing  officer.  The  facts  of 
the  pleadings  of  the  party  against  whom 
the  motion  is  made  shall  be  taken  as 
true,  except  as  modified  by  stipulations 
or  admissions  made  by  that  party,  by 
uncontested  affidavits,  or  by  facts 
officially  noted  pursuant  to  Rule  323. 

(b)  The  hearing  officer  shall  promptly 
grant  or  deny  the  motion  for  summary 
disposition  or  shall  defer  decision  on 
the  motion.  The  hearing  officer  may 
grant  the  motion  for  summary 
disposition  if  there  is  no  genuine  issue 
with  regard  to  any  material  fact  and  the 
party  making  the  motion  is  entitled  to 

a  summary  disposition  as  a  matter  of 
law.  If  it  appears  that  a  party,  for  good 
cause  shown,  cannot  present  by 
affidavit  prior  to  hearing  facts  essential 
to  justify  opposition  to  the  motion,  the 
hearing  officer  shall  deny  or  defer  the 
motion.  A  hearing  officer's  decision  to 
deny  leave  to  file  a  motion  for  summary 
disposition  is  not  subject  to 
interlocutory  appeal. 

(c)  The  motion  for  summary 
disposition,  supporting  memorandum  of 
points  and  authorities,  and  any 
declarations,  affidavits  or  attachments 
shall  not  exceed  35  pages  in  length. 

Comment:  The  rule  applies  to 
enforcement  proceedings  and 
disciplinary  proceedings  as  well  as  any 
other  proceeding  in  which  a  hearing  is 
scheduled.  Motions  for  disposition  prior 
to  hearing  may  provide  particular 
benefits  in  regulatory  proceedings. 
Enforcement  or  discipUnary 
proceedings  in  which  a  motion  for 
disposition  prior  to  hearing  would  be 
appropriate  are  likely  to  be  less 
common.  Typically,  enforcement  and 
disciplinary  proceedings  that  reach 
litigation  involve  genuine  disagreement 
between  the  parties  as  to  material  facts. 
Where  a  genuine  issue  as  to  material 


facts  clearly  exists  as  to  an  issue,  it 
would  be  inappropriate  for  a  party  to 
seek  leave  to  file  a  motion  for  sujnmary 
disposition  or  for  a  hearing  officer  to 
grant  the  motion.  While  partial 
disposition  may  be  appropriate  in  some 
cases,  a  hearing  will  still  often  be 
necessary  in  order  to  determine  a 
respondent's  state  of  mind  and  the  need 
for  remedial  sanctions  if  liability  is 
found. 

Siunmary  disposition  is  a  procediu« 
that  can  resolve  issues  prior  to  hearing, 
thereby  reducing  the  costs  of  hearing 
and  expediting  resolution  of  the 
proceeding.  The  possibility  that  such 
motions  may  simphfy  the  proceeding 
should  not  be  allowed  to  delay  the 
planned  start  of  the  hearing,  however. 
The  hearing  officer  is  authorized  to  set 
schedules  for  the  submission  of 
summary  disposition  motions  in  order 
to  prevent  the  use  of  such  motions  as  a 
tactic  for  delay  or  as  a  means  for 
needlessly  increasing  the  costs  of 
prehearing  preparation.  The  hearing 
officer  may  deny  or  defer  a  ruling  on 
such  a  motion  if  it  is  not  filed  timely  in 
light  of  the  prehearing  schedule. 
Nothing  in  Rule  250  should  be 
construed  to  create  a  right  to  prehearing 
depositions  or  other  discovery  not 
otherwise  provided  for  by  these  rules  in 
order  to  support  or  oppose  such  a 
motion. 

Revision  Comment:  Most  major 
agencies  in  the  federal  system  haye 
made  available  some  form  of  summary 
disposition  procedure.  See  Puerto  Rico 
Aqueduct  &  Sewer  Authority  v.  EPA,  35 
F.3d  600,  606  (1st  Cir.  1994),  cert, 
denied,  115  S.  Ct.  1096  (1995)  (listing 
agencies  that  provide  for  summary 
disposition).  Rule  250  expressly  permits 
a  dispositive  motion  prior  to  hearing  to 
be  made  to  and  decided  by  the  hearing 
officer,  a  reversal  of  practice  under 
former  Rule  11(e)  which  required  such 
decisions  to  be  made  by  the 
Commission. 

One  commenter  recommended  that 
the  proposed  rule  allowing  for 
dispositive  motions  be  modified  to 
permit  a  procedure  similar  or  identical 
to  a  motion  for  summary  judgment 
under  Rule  56  of  the  Federal  Rules  of 
Civil  Procedure.  That  commenter  also 
recommended  that  a  summary  judgment 
remedy  be  available  to  respondents 
only,  unless  a  staff  motion  for  summary 
judgment  triggered  a  respondent's  right 
to  take  discovery  depositions  to  seciu^ 
evidence  necessary  to  show  the 
existence  of  a  genuine  factual  dispute. 

The  Commission  gave  detailed 
consideration  to  both  proposals.  Rule 
250  balances  the  potential  efficiency 
gained  by  allowing  the  hearing  officer  to 
eliminate  unnecessary  hearings  in  some 
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cases  against  the  costs  of  allowing 
additional  motions,  prehearing 
procedures  and  the  attendant  delay  in 
cases  where  a  hearing  in  which  all 
evidence  can  be  presented  and  witness 
demeanor  can  be  observed  is  warranted. 
As  noted  in  the  Revision  Comment  to 
Rule  232,  pretrial  procedures  developed 
under  the  Federal  Rules  of  Civil 
Procedure,  including  summary 
judgment  under  Rule  56.  must  be 
viewed  in  context.  The  Federal  Rules  of 
Civil  Procedure  govern  a  judicial  system 
that  deals  most  frequently  with  disputes 
between  private  parties.  Unlike  in 
Commission  proceedings,  in  the  typical 
private  party  civil  action  there  is  no 
opportunity  to  conduct  a  pre-Filing 
investigation  with  the  use  of  subpoenas; 
no  formal  opportunity  such  as  a  Wells 
submission,  see  17  CFR  202.5(c),  for  the 
opposing  party  to  present  reasons 
against  &e  initiation  of  an  action;  and 
no  panel  of  pubUc  officials,  such  as  the 
Commission,  that  must  authorize  the 
filing  of  a  complaint.  In  addition, 
because  of  the  priority  of  criminal 
caseloads,  there  is-e  high  premium  on 
providing  trial  dates  for  civil  matters. 
Thus,  the  rationales  that  justify 
prehearing  summary  disposition 
procedures  under  the  Federal  Rules  of 
Civil  Procedure  do  not  apply  equally  to 
Commission  administrative 
proceedings. 

Also  as  noted  in  the  Revision 
Commit  to  Rule  232.  the  statutory 
schedule  for  cease-and-desist 
proceedings  provides  no  realistic 
opportunity  for  summary  judgment 
procedures  comparable  to  those  allowed 
under  the  Federal  Rules  of  Civil 
Procedure.  It  is  the  Commission's  view. 
therefore,  that  procedures  to  allow  for 
the  disposition  of  a  case  prior  to  hearing 
have  a  potentially  useful  role  in  the 
administrative  process,  but  one  that  is 
more  limited  than  summary  judgment 
under  the  Federal  Rules  of  Civil 
Procedure. 

It  was  also  suggested  that  the 
Commission  should  permit  the  use  of 
affidavits  in  support  of  a  motion  for 
summarjTdisposition.  The  text  of  the 
proposed  rule  did  not  set  forth  any 
limitation  on  the  filing  of  affidavits  in 
connection  with  a  dispositive  motion. 
The  comment  to  the  proposed  rule, 
however,  stated  that  affidavits  were  not 
contemplated.  After  furthei- 
consideration,  the  Commission  has 
decided  that  affidavits  or  declarations 
should  be  allowed,  subject  to  limitations 
on  their  length. 

Typically,  Commission  proceedings 
that  reach  Utigation  involve  basic 
disagreement  as  to  material  facts.  Based 
on  past  experience,  the  circumstances 
when  summary  disposition  prior  to 


hearing  could  be  appropriately  sought 
or  granted  will  be  comparatively  rare. 
Consistent  with  the  goal  of  various  other 
rules  to  facilitate  the  hearing  officer's 
control  over  the  prehearing  scheduUng, 
the  revised  rule  requires  leave  of  the 
hearing  officer  prior  to  filing  a  motion 
for  summary  disposition  at  any  time 
prior  to  completion  of  the  interested 
division's  case  in  chief.  See  Rules  221 
and  222.  Such  leave  shall  be  granted 
only  for  good  cause  shown,'  and  if 
consideration  of  the  motion  will  not 
delay  the  scheduled  start  of  the  hearing. 
The  Commission  will  monitor  closely 
the  use  of  the  procedures  for  disposition 
prior  to  hearing  to  determine  whether 
they  operate  as  intended  to  create  more 
streamlined  proceedings  and  an 
elimination  of  needless  hearings,  or 
whether  the  availability  of  such 
procedures  operates  as  a  source  of 
delay,  expense  or  harassment. 


Rules  Regarding  Hearings 
Rule  300.  Hearings 

Hearings  for  the  purpose  of  taking 
evidence  shall  be  held  only  upon  order 
of  the  Commission.  All  hearings  shall  be 
conducted  in  a  fair,  impartial, 
expeditious  and  orderly  manner. 

Rule  301.  Hearings  to  Be  Public 

All  hearings,  except  hearings  on 
applications  for  confidential  treatment 
filed  pursuant  to  Rule  190,  hearings 
held  to  consider  a  motion  for  a 
protective  order  pursuant  to  Rule  322, 
and  hearings  on  ex  parte  application  for 
a  temporary  cease-and-desist  order, 
shall  be  public  unless  otherwise  ordered 
by  the  Commission  on  its  own  motion 
or  the  motion  of  a  party.  No  hearing 
shall  be  nonpublic  where  all 
respondents  request  that  the  hearing  be 
made  public. 

Rule  302.  Record  of  Hearings 

(a)  Recordation.  Unless  ordered 
otherwise  by  the  hearing  officer  or  the 
Commission,  all  hearings  shall  be 
recorded  and  a  written  transcript  thereof 
shall  be  prepared. 

(b)  Availability  of  a  Transcript. 
Transcripts  of  public  hearings  shall  be 
available  for  purchase  at  prescribed 
rates.  Transcripts  of  nonpublic 
proceedings,  and  transcripts  subject  to  a 
protective  order  pursuant  to  Rule  322, 
shall  be  available  for  purchase  only  by 
parties,  provided,  however,  that  any 
person  compelled  to  submit  data  or 
evidence  in  a  hearing  may  purchase  a 
copy  of  his  or  her  own  testimony. 

(c)  Transcript  Correction.  Prior  to  the 
filing  of  post-hearing  briefs  or  proposed 
findings  and  conclusions,  or  within 
such  earlier  time  as  directed  by  the 


Commission  or  the  hearing  officer,  a 
party  or  witness  may  make  a  motion  to 
correct  the  transcript.  Proposed 
corrections  of  the  transcript  may  be 
submitted  to  the  hearing  officer  by 
stipulation  pursuant  to  Rule  324,  or  by 
motion.  Upon  notice  to  all  parties  to  the 
proceeding,  the  hearing  officer  may,  by 
order,  specify  corrections  to  the 
transcript. 

Comment  (b):  The  Administrative 
Procedure  Act  (APA)  provides  that  any 
person  compelled  to  submit  data  or 
evidence  in  a  non-investigatory 
proceeding  may  purchase  a  copy  of  his 
or  her  own  testimony.  See  5  U.S.C. 
555(c).  In  addition.  Section  11  of  the 
Federal  Advisory  Committee  Act 
(FACA)  requires  that  an  agency  make 
available  copies  of  transcripts  of  agency 
proceedings  as  defined  in  Section 
551(12)  of  the  APA,  5  U.S.C.  §  555(c). 
See  FACA.  5  U.S.C.  App.  (1988),  86 
Stat.  770. 

Rule  310.  Failure  to  Appear  at  Hearings: 
Default 

Any  person  named  in  an  order 
instituting  proceedings  as  a  person 
against  whom  findings  may  be  made  or 
sahctions  imposed  who  fails  to  appear 
at  a  hearing  of  which  he  or  she  has  been 
duly  notified  may  be  deemed  to  be  in 
default  pursuant  to  Rule  155(a).  A  party 
may  make  a  motion  to  set  aside  a  default 
pursuant  to  Rule  155(b). 

Rule  320.  Evidence:  Admissibility 

The  Commission  or  the  hearing  officer 
may  receive  relevant  evidence  and  shall 
exclude  all  evidence  that  is  irrelevant, 
immaterial  or  unduly  repetitious. 

Comment:  Rule  320  restates  the 
Administrative  Procedure  Act  (APA) 
standard  for  the  reception  of  evidence. 
5  U.S.C.  556(c)(3)  and  (d).  While  Section 
556  of  the  APA  applies  only  to 
proceedings  which  are  "on  the  record" 
pursuant  to  5  U.S.C.  554(a),  Rule  320 
applies  to  all  proceedings,  as  defined  in 
Rule  101(a),  before  the  Commission  or  a 
hearing  officer. 


Rule  321.  Evidence:  Objections  and 
Offers  of  Proof 

(a)  Objections.  Objections  to  the 
admission  or  exclusion  of  evidence 
must  be  made  on  the  record  and  shall 
be  in  short  form,  stating  the  grounds 
relied  upon.  Exceptions  to  any  ruling 
thereon  by  the  hearing  officer  need  not 
be  noted  at  the  time  of  the  ruUng.  Such 
exceptions  will  be  deemed  waived  on 
apj)eal  to  the  Commission,  however, 
unless  raised: 

(1)  pursuant  to  interlocutory  review  in 
accordance  with  Rule  400; 


(2)  in  a  proposed  finding  or 
conclusion  filed  pursuant  to  Rule  340; 
or 

(3)  in  a  petition  for  Commission 
review  of  an  initial  decision  filed  in 
accordance  with  Rule  410. 

(b)  Offers  of  Proof.  Whenever 
evidence  is  excluded  from  the  record, 
the  party  ofl^ering  such  evidence  may 
make  an  offer  of  proof,  which  shall  be 
included  in  the  record.  Excluded 
material  shall  be  retained  pursuant  to 
Rule  350(b). 

Rule  322.  Evidence:  Confidential 
Information,  Protective  Orders 

(a)  Procedure.  In  any  proceeding  as 
defined  in  Rule  101(a),  a  party;  any 
person  who  is  the  owner,  subject  or 
creator  of  a  document  subject  to 
subpoena  or  which  may  be  introduced 
as  evidence;  or  any  witness  who  testifies 
at  a  heeuing  may  file  a  motion    . 
requesting  a  protective  order  to  limit 
from  disclosure  to  other  parties  or  to  the 
public  documents  or  testimony  that 
contain  confidential  information.  The 
motion  should  include  a  general 
summary  or  extract  of  the  docimients 
without  revealing  confidential  details.  If 
the  movant  seeks  a  protective  order 
against  disclosure  to  other  parties  as 
well  as  the  public,  copies  of  the 
documents  shall  not  be  served  on  other 
parties.  Unless  the  documents  are 
imavailable,  the  movant  shall  file  for  in 
camera  inspection  a  sealed  copy  of  the 
documents  as  to  which  the  order  is 
sought. 

(bj  Basis  for  Issuance.  Documents  and 
testimony  introduced  in  a  public 
hearing  are  presumed  to  be  public.  A 
motion  for  a  protective  order  shall  be 
granted  only  upon  a  finding  that  the 
harm  resulting  from  disclosure  would 
outweigh  the  benefits  of  disclosure. 

(c)  Requests  for  Additional 
Information  Supporting  Confidentiality. 
A  movant  under  paragraph  (a)  of  this 
rule  may  be  required  to  furnish  in 
vkrriting  additional  information  vd\h 
respect  to  the  groimds  for 
confidentiality.  Failure  to  supply  the 
information  so  requested  writhin  five 
days  from  the  date  of  receipt  by  the 
movant  of  a  notice  of  the  information 
required  shall  be  deemed  a  waiver  of  the 
objection  to  public  disclosure  of  that 
portion  of  the  documents  to  which  the 
additional  information  relates,  unless 
the  Commission  or  the  hearing  officer 
shall  otherwise  order  for  good  cause 
shown  at  or  before  the  expiration  of 
such  five-day  period. 

(d)  Confidentiality  of  Documents 
Pending  Decision.  Pending  a 
determination  of  a  motion  under  this 
rule,  the  documents  as  to  which 
confidential  treatment  is  sought  and  any 


other  docimients  that  would  reveal  the 
confidential  information  in  those 
documents  shall  be  maintained  imder 
seal  and  shaH  be  disclosed  only  in 
accordance  with  orders  of  the 
Commission  or  the  hearing  officer.  Any 
order  issued  in  connection  with  a 
motion  imder  this  rule  shall  be  public 
imless  the  order  would  disclose 
information  as  to  which  a  protective 
order  has  been  granted,  in  which  case 
that  portion  of  the  order  that  would 
reveal  the  protected  information  shall  be 
nonpublic. 

Coniment:  A  protective  order  under 
Rule  322  is  available  only  in 
proceedings  as  defined  in  RiJe  101(a). 
Rule  322  is  distinct  from  other 
Commission  rules  relating  to  the 
treatment  of  requests  for  preserving  the 
confidentiality  of  information.  See  17 
CFR  200.83  (providing  for  procedures 
by  which  persons  submitting 
information  generally  to  the 
Commission  can  request  that  the 
information  not  be  disclosed  pursuant 
to  a  request  under  the  Freedom  of 
Information  Act,  5  U.S.C.  §  552).  See 
also  Rule  190  (specifying  procedures  by 
which  registrants  may  request 
confidential  treatment  of  certain 
information  contained  in  regulatory 
filings). 

Revision  Comment:  The  former  Rules 
of  Practice  did  not  have  a  provision  that 
specifically  allowed  the  entry  of 
protective  orders  for  documents 
submitted  as  evidence  in  connection 
with  a  hearing.  Former  Rule  25  related 
solely  to  applications  for  confidential 
treatment  of  materials  filed  in 
connection  vdth  registration  statements 
and  other  such  filings  and  required  that 
confidential  treatment  be  sought  at  the 
time  of  filing.  Proposed  Rule  33  allowed 
a  party  to  seek  confidential  treatment 
under  any  "appficable  statute  or  rule," 
writhout  limiting  the  scope  of  materials 
sought  to  be  protected  or  the  timing  of 
the  application.  The  proposed  rule  was 
intended  to  allow  for  issuance  of  a 
protective  order  in  connection  with  a 
hearing.  Rule  322  has  been  added  to 
clarify  the  availability  of  protective 
orders  for  documents  filed  or  testimony 
given  in  an  adjudicative  proceeding. 

Comment  was  requested  as  to  whether 
the  filing  of  an  application  for 
confidential  treatment  of  evidentiary 
information  should  be  permitted  ex 
parte.  The  Commission  has  decided  that 
allowing  such  filings  will  not  be 
necessary  because  Rule  322  allows  a 
party  to  file  a  motion  containing  a 
general  summary  or  extract  of  the 
materials  without  revealing  confidential 
details. 


Rule  323.  Evidence:  Official  Notice 

Official  notice  may  be  taken  of  any 
material  fact  which  might  be  judicially 
noticed  by  a  district  court  of  the  United 
States,  any  matter  in  the  pubUc  official 
records  of  the  Commission,  or  any 
matter  which  is  pecuharly  within  the 
knowledge  of  the  Commission  as  an 
expert  body.  If  official  notice  is 
requested  or  taken  of  a  material  fact  not 
appearing  in  the  evidence  in  the  record, 
the  parties,  upon  timely  request,  shall 
be  afforded  an  opportunity  to  establish 
the  contrary. 

Comment:  This  provision  is  based  on 
Section  556(e)  of  the  Administrative 
Procedure  Act,  5  U.S.C.  §  556(e). 

Rule  324.  Evidence:  Stipulations 

The  parties  may.  by  stipulation,  at  any 
stage  of  the  proceeding  agree  upon  any 
pertinent  facts  in  the  proceeding.  A 
stipulation  may  be  received  in  evidence 
and,  when  received,  shall  be  binding  on 
the  parties  to  the  stipulation. 

Revision  Comment:  Stipulation  as  to 
facts  not  in  dispute  can  aid  in  the 
efficient  conduct  of  a  hearing  and 
reduce  costs  for  all  parties.  Rule  324  has 
been  added  to  clarify  that  stipulations 
may  be  entered  into  at  any  stage  of  the 
proceeding,  including  prior  to  the  start 
of  the  hearing.  Rule  324  is  based,  in 
part,  on  Rule  324  of  the  Model 
Adjudication  Rules,  Administrative 
Conference  of  the  United  States  (Dec. 
1993). 

Rule  325.  Evidence:  Presentation  Under 
Oath  or  Affirmation 

A  witness  at  a  hearing  for  the  purpose 
of  taking  evidence  shall  testify  under 
oath  or  affirmation. 

Rule  326.  Evidence:  Presentation, 
Rebuttal  and  Cross-examination 

In  any  proceeding  in  which  a  hearing 
is  required  to  be  conducted  on  the 
record  after  opportunity  for  hearing  in 
accord  with  5  U.S.C.  556(a).  a  party  is 
entitled  to  present  its  case  or  defense  by 
oral  or  docimientary  evidence,  to  submit 
rebuttal  evidence,  and  to  conduct  such 
cross-examination  as,  in  the  discretion 
of  the  Commission  or  the  hearing 
officer,  may  be  required  for  a  full  and 
true  disclosure  of  the  facts.  The  scope 
and  form  of  evidence,  rebuttal  evidence, 
if  any,  and  cross-examination,  if  any,  in 
any  other  proceeding  shall  be 
determined  by  the  Commission  or  the 
hearing  officer  in  each  proceeding. 

Comment:  The  requirements  of 
Section  556  of  the  Administrative 
Procedure  Act,  including  those 
regarding  the  right  to  present  evidence, 
submit  rebuttal  evidence  and  conduct 
cross-examination,  apply  only  to 
"formal"  adjudications:  those  hearings 
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required  by  statute  to  be  conducted  "on 
the  record"  after  opportunity  for 
hearing.  See  5  U.S.C.  §§  554(a),  556(a). 
In  contrast,  "informal"  adjudications  are 
proceedings  where  the  statutory 
requirement  for  an  "opportimity  for 
hearing"  does  not  specifically  require 
the  hearing  to  be  held  "on  the  record." 
The  Commission  may.  but  is  not 
required  to.  follow  procedvues 
mandated  for  "formal"  adjudications 
imder  Section  556  in  "informal" 
adjudications.  Thus,  in  cases  of 
"informal"  adjudication,  such  as  a 
proceeding  as  to  whether  a  temporary 
cease-and-desist  order  should  be 
entered,  the  respondent's  opportiuiity  to 
put  on  hve  witnesses  at  the  hearing  may 
be  limited.  See  also  Rule  191  (regarding 
adjudications  not  required  to  be 
determined  on  the  record  after  notice 
and  opportunity  for  hearing);  Rules 
510-513  (regarding  temporary  cease- 
and-desist  orders). 

Rule  340.  Proposed  Findings, 
Conclusions  and  Supporting  Briefs 

(a)  Opportunity  to  File.  Before  an 
initial  decision  is  issued,  each  party 
shall  have  an  opportunity,  reasonable  in 
light  of  all  the  circumstances,  to  file  in 
writing  proposed  findings  and 
conclusions  together  with,  or  as  a  part 
of,  its  brief. 

(b)  Procedure.  Proposed  findings  of 
fact  must  be  supported  by  citations  to 
specific  portions  of  the  record.  If 
successive  filings  are  directed,  the 
proposed  findings  and  conclusions  of 
the  party  assigned  to  file  first  shall  be 
set  forth  in  serially  numbered 
paragraphs,  and  any  counter  statement 
of  proposed  findings  and  conclusions 
must,  in  addition  to  any  other  matter, 
indicate  those  paragraphs  of  the 
proposals  already  filed  as  to  which  there 
is  no  dispute.  A  reply  brief  may  be  filed 
by  the  party  assigned  to  file  first,  or. 
where  simultaneous  fiUngs  are  directed, 
reply  briefs  may  be  filed  by  each  party, 
within  the  period  prescribed  therefor  by 
the  hearing  officer.  No  further  briefs 
may  be  filed  except  with  leave  of  the 
hearing  officer. 

(c)  Time  for  Filing.  In  any  proceeding 
in  which  an  initial  decision  is  to  be 
issued: 

(1)  At  the  end  of  each  hearing,  the 
hearing  officer  shall,  by  order,  after 
consultation  with  the  parties,  prescribe 
the  period  within  which  proposed 
findings  and  conclusions  and 
supporting  briefs  are  to  be  filed.  The 
party  or  parties  directed  to  file  first  shall 
make  its  or  their  initial  filing  within  30 
days  of  the  end  of  the  hearing  unless  the 
hearing  officer,  for  good  cause  shov«i, 
permits  a  different  period  and  sets  forth 


in  the  order  the  reasons  why  the 
different  period  is  necessary. 

(2)  The  total  period  withui  which  all 
such  proposed  findings  and  conclusions 
and  supporting  briefs  and  any  counter 
statements  of  proposed  findings  and 
conclusions  and  reply  briefs  are  to  be 
filed  shall  be  no  longer  than  90  days 
after  the  close  of  the  hearing  unless  the 
hearing  officer,  for  good  cause  shown, 
permits  a  different  period  and  sets  forth 
in  an  order  the  reasons  why  the 
different  period  is  necessary. 

Comment  (a):  Rule  340  is  based  on 
Section  557(c)  of  the  Administrative 
Procedure  Act.  5  U.S.C.  §  557(c).  By  its 
terms.  Section  557(c)  applies  only  to 
proceedings  "on  the  record"  after 
opportunity  to  be  heard.  See  Comment 
to  Rule  326.  Consistent  with 
longstanding  Commission  practice, 
however.  Rule  340  mandates  an 
opportunity  for  submission  of  findings 
and  conclusions  in  any  case  in  which  an 
initial  decision  is  to  be  prepared, 
whether  or  not  the  proceeding  is  "on  the 
record."  The  limitation  in  Rule  340  that 
the  opportunity  to  submit  proposed 
findings  and  conclusions  be  "reasonable 
in  light  of  all  the  circumstances"  grants 
the  hearing  officer  or  the  Commission 
discretion  to  restrict  the  time  allowed 
for  filing  findings  and  conclusions.  For 
example,  in  emergency  proceedings,  an 
abbreviated  period  might  be 
appropriate.  Rule  340  does  not  apply  to 
proceedings  in  which  the  Commission 
itself  presides  at  the  taking  of  evidence 
since  no  initial  decision  is  issued  in 
such  circumstances.  In  such  a  case — for 
example,  where  a  temporary  cease-and- 
desist  order  is  sought— the  Commission 
has  complete  discretion  whether  to 
allow  for  post-hearing  submissions. 

The  rule  requires  that  each  proposed 
finding  must  be  supported  by 
appropriate  citations  to  the  record. 
Filings  that  fail  to  meet  this  requirement 
may  be  subject  to  sanctions  pursuant  to 
Rule  180. 

Rule  350.  Record  in  Proceedings  Before 
Hearing  Officer;  Retention  of 
Documents;  Copies 

(a)  Contents  of  the  Record.  The  record 
shall  consist  of: 

(1)  the  order  instituting  proceedings, 
each  notice  of  hearing  and  any 
amendments; 

(2)  each  application,  motion, 
submission  or  other  paper,  and  any 
amendments,  motions,  objections,  and 
exceptions  to  or  regarding  them; 

(3)  each  stipulation,  transcript  of 
testimony  and  document  or  other  item 
admitted  into  evidence; 

(4)  each  written  conunimication 
accepted  by  the  hearing  officer  pursuant 
to  Rule  210; 


(5)  with  respect  to  a  request  to 
disqualify  a  hearing  officer  or  to  allow 
the  hearing  officer's  withdrawal  under 
Rule  112.  each  affidavit  or  transcript  of 
testimony  taken  and  the  decision  made 
in  connection  with  the  request; 

(6)  all  motions,  briefs  and  other 
papers  filed  on  interlocutory  appeal; 

(7)  all  proposed  findings  and 
conclusions; 

(8)  each  written  order  issued  by  the 
hearing  officer  or  Commission;  and 

(9)  any  other  dociunent  or  item 
accepted  into  the  record  by  the  hearing 

officer. 

(b)  Retention  of  Documents  Not 
Admitted.  Any  dociunent  offered  in 
evidence  but  excluded,  and  any 
document  marked  for  identification  but 
not  offered  as  an  exhibit,  shall  not  be 
considered  a  part  of  the  record.  The 
Secretary  shall  retain  any  such 
documents  until  the  later  of  the  date 
upon  which  a  Commission  order  ending 
the  proceeding  becomes  final,  or  the 
conclusion  of  any  judicial  review  of  the 
Commission's  order. 

(c)  Substitution  of  Copies.  A  true  copy 
of  a  document  may  be  substituted  for 
any  document  in  die  record  or  any 
document  retained  pursuant  to 
paragraph  (b)  of  this  rule. 

Rule  351.  Transmittal  of  Documents  to 
Secretary;  Record  Index;  Certification 

(a)  Transmittal  From  Hearing  Officer 
to  Secretary  of  Partial  Record  Index. 
The  hearing  officer  may.  at  any  time, 
transmit  to  the  Secretary  motions, 
exhibits  or  any  other  original  documents 
filed  with  or  accepted  into  evidence  by 
the  hearing  officer,  together  with  an 
index  of  such  documents.  The  hearing 
officer,  may,  by  order,  require  the 
interested  division  or  other  persons  to 
assist  in  promptly  transporting  such 
documents  from  the  hearing  location  to 
the  Office  of  the  Secretary. 

(b)  Preparation,  Certification  of 
Record  Index.  Promptly  after  the  close 
of  the  hearing,  the  hearing  officer  shall 
transmit  to  the  Secretary  an  index  of  the 
originals  of  any  motions,  exhibits  or  any 
other  documents  filed  with  or  accepted 
into  evidence  by  the  hearing  officer  that 
have  not  been  previously  transmitted  to 
the  Secretary,  and  the  Secretary  shall 
prepare  a  record  index.  Prior  to  issuance 
of  an  initial  decision,  or  if  no  initial 
decision  is  to  be  prepared,  within  30 
days  of  the  close  of  the  hearing,  the 
Secretary  shall  transmit  the  record 
index  to  the  hearing  officer  and  serve  a 
copy  of  the  record  index  on  each  party. 
Any  person  may  file  proposed 
corrections  to  the  record  index  with  the 
hearing  officer  within  15  days  of  service 
of  the  record  index.  The  hearing  officer 
shall,  by  order,  direct  whether  any 


corrections  to  the  record  index  shall  be 
made.  The  Secretary  shall  make  such 
corrections,  if  any,  and  issue  a  revised 
record  index.  If  an  initial  decision  is  to 
be  issued,  the  initial  decision  shall 
include  a  certification  that  the  record 
consists  of  the  items  set  forth  in  the 
record  index  or  revised  record  index 
issued  by  the  Secretary. 

(c)  Final  Transmittal  of  Record  Items 
to  the  Secretary.  After  the  close  of  the 
hearing,  the  hearing  officer  shall 
transmit  to  the  Secretary  originals  of  any 
motions,  exhibits  or  any  other 
docujnents  filed  with,  or  accepted  into 
evidence  by,  the  hearing  officer,  or  any 
other  portions  of  the  record  that  have 
not  already  been  transmitted  to  the 
Secretary.  Prior  to  service  of  the  initial 
decision  by  the  Secretary,  or  if  no  initial 
decision  is  to  be  issued,  wdthin  60  days 
of  the  close  of  the  hearing,  the  Secretary 
shall  inform  the  hearing  officer  if  any 
portions  of  the  record  are  not  in  the 
Secretary's  custody. 

Comment:  The  Office  of  the  Secretary 
is  responsible  for  custody  and 
safekeeping  of  administrative 
proceedings  records.  Hearings,  however, 
are  often  held  away  from  the 
Commission's  Headquarters  in 
Washington.  Exhibits  introduced  at 
such  hearings  or  filings  made  directly 
with  the  hearing  officer  [see  Rule  151) 
may  be  voluminous.  Rule  350 
establishes  procediuBs  to  facilitate  and 
safeguard  the  transfer  to  the  Secretary  of 
motions,  exhibits  or  other  record  items 
filed  with  Ihe  hearing  officer.  Parties 
and  other  persons  are  afforded  a  specific 
opportunity  to  object  if  they  believe  that 
the  certified  record  is  incomplete. 

Rule  360.  Initial  Decision  of  Hearing 
Officer 

(a)  When  Required.  Unless  the 
Commission  directs  otherwise,  the 
hearing  officer  shall  prepare  an  initial 
decision  in  any  proceeding  in  which  the 
Commission  directs  a  hearing  officer  to 
preside  at  a  hearing,  provided,  however, 
that  an  initial  decision  may  be  waived 
by  the  parties  with  the  consent  of  the 
hearing  officer  pursuant  to  Rule  202. 

(b)  Content.  An  initial  decision  shall 
include:  findings  and  conclusions,  and 
the  reasons  or  basis  therefor,  as  to  all  the 
material  issues  of  fact,  law  or  discretion 
presented  on  the  record  and  the 
appropriate  order,  sanction,  refief,  or 
denial  thereof.  The  initial  decision  shall 
also  state  the  time  period,  not  to  exceed 
21  days  after  service  of  the  decision, 
except  for  good  cause  shown,  within 
which  a  petition  for  review  of  the  initial 
decision  may  be  filed.  The  reasons  for 
any  extension  of  time  shall  be  stated  in 
the  initial  decision.  The  initial  decision 


shall  also  include  a  statement  that,  as 
provided  in  paracraph  (d)  of  this  rule: 

(1)  the  initial  decision  shall  become 
the  final  dedsion  of  the  Commission  as 
to  each  party  imless  a  party  files  a 
petition  for  review  of  the  initial  decision 
or  the  Commission  determines  on  its 
own  initiative  to  review  the  initial 
decision  as  to  a  party;  and 

(2)  if  a  party  timely  files  a  petition  for 
review  or  the  Commission  takes  action 
to  review  as  to  a  party,  the  initial 
decision  shall  not  become  final  with 
respect  to  that  party. 

(c)  Filing,  Service  and  Publication. 
The  hearing  officer  shall  file  the  initial 
decision  with  the  Secretary.  The 
Secretary  shall  promptly  serve  the 
initial  decision  upon  the  parties  emd 
shall  promptly  publish  notice  of  the 
filing  thereof  in  the  SEC  News  Digest. 
Thereafter,  the  Secretary  shall  publish 
the  initial  decision  in  the  SEC  Docket; 
provided,  however,  that  in  nonpubUc 
proceedings  no  notice  shall  be 
published  luiless  the  Commission 
otherwise  directs. 

(d)  When  Final.  (1)  Unless  a  party  or 
an  aggrieved  person  entitled  to  review 
files  a  petition  for  review  in  accordance 
with  the  time  limit  specified  in  the 
initial  decision,  or  unless  the 
Commission  on  its  own  initiative  orders 
review  pursuant  to  Rule  411,  an  initial 
decision  shall  become  the  final  decision 
of  the  Commission. 

(2)  If  a  petition  for  review  is  timely 
filed  by  a  party  or  an  aggrieved  person 
entitled  to  review,  or  if  the  Commission 
upon  its  own  initiative  has  ordered 
review  of  a  decision  with  respect  to  a 
party  or  a  person  aggrieved  who  would 
be  entitled  to  review,  the  initial  decision 
shall  not  become  final  as  to  that  party 
or  person. 

(e)  Order  of  Finality.  In  the  event  that 
the  initial  decision  becomes  the  final 
decision  of  the  Commission  with 
respect  to  a  party,  the  Commission  shall 
issue  an  order  that  the  decision  has 
become  final  as  to  that  party.  The  order 
of  finality  shall  state  the  date  on  which 
sanctions,  if  any,  take  effect.  Notice  of 
the  order  shall  be  published  in  the  SEC 
News  Digest  and  the  SEC  Docket. 

Comment  (a):  Paragraph  (a)  is  based 
on  Section  557(b)  of  the  Administrative 
Procedure  Act  (APA),  5  U.S.C.  §  557(b). 

Comment  (b):  The  first  sentence  of 
paragraph  (b),  is  based  on  Section 
557(c)(3)  of  the  APA,  5  U.S.C. 
§  557(c)(3). 

Comjpent  Id):  Paragraph  (d)  is  based 
on  Sections  557(b)  and  704  of  the  APA, 
5  U.S.C.  §§  557(b)  and  704.  In  certain 
limited  circumstances,  a  non-party  may 
be  aggrieved  by  a  decision  and  entitled 
to  seek  review.  See,  e.g..  Exchange  Act 
§  25(a)(1).  15  U.S.C.  §78y(a)(l). 


Comment  (e):  The  order  of  finality 
provides  formal  notice  that  the  initial 
decision  will  not  be  reviewed.  An  initial 
decision  automatically  becomes  final, 
however,  with  the  passage  of  time  even 
if  the  order  of  finality  is  not  issued. 
Formal  notice  to  a  respondent  that  an 
initial  decision  has  become  final  is  not 
required  for  the  decision  to  take  effect. 
A  respondent  is  able  to  ascertain  when 
the  period  for  filing  a  petition  for  review 
pursuant  to  Rule  410,  or  for  initiation  of 
review  on  the  Commission's  initiative 
pursuant  to  Rule  411,  has  expired. 
When  an  initial  decision  becomes  final, 
any  collateral  consequences  from  entry 
of  a  final  order  take  effect  immediately. 
Sanctions  pursuant  to  the  decision  may 
not  be  immediately  effective,  however. 
Rule  601  specifies  when  amounts  owing 
pursuant  to  a  disgorgement  or  penalty 
order  become  due.  In  addition,  some 
period  of  time  may  be  necessary  or 
appropriate  after  an  initial  decision 
becomes  final  before  sanctions  should 
take  effect,  for  example,  to  allow  a 
respondent  to  provide  for  an  orderly 
termination  of  a  business  upon 
effectiveness  of  a  suspension  or  bar. 
Ordinarily,  the  initial  decision  will 
specify  when  sanctions  will  take  effect 
if  the  initial  decision  becomes  final.  If 
the  initial  decision  or  applicable  rule 
does  not  specify  when  sanctions  are  to 
become  final,  the  Commission  will  enter 
an  appropriate  order.  The  Secretary  has 
delegated  authority  to  fix  the  date  when 
sanctions  become  effective.  See  17  CFR 
200.30-7. 

Appeal  to  the  Commission  and 
Commission  Review 

Rule  400.  Interlocutory  Review 

(a)  Availability.  The  Commission  will 
not  review  a  hearing  officer's  ruling 
prior  to  its  consideration  of  the  entire 
proceeding  in  the  absence  of 
extraordinary  circumstances.  The 
Commission  may  decline  to  consider  a 
ruling  certified  by  a  hearing  officer 
pursuant  to  paragraph  (c)  of  this  rule  if 
it  determines  that  interlocutory  rexiew 
is  not  warranted  or  appropriate  under 
the  circumstances.  The  Commission 
may.  at  any  time,  on  its  own  motion, 
direct  that  any  matter  be  submitted  to  it 
for  review. 

(b)  Expedited  Consideration. 
Interlocutory  review  of  a  hearing 
officer's  ruling  shall  be  expedited  in 
every  way,  consistent  with  the 
Commission's  other  responsibifities. 

(c)  Certification  Process.  A  ruling 
submitted  to  the  Commission  for 
interlocutory  review  must  be  certified  in 
writing  by  the  hearing  officer  and  shall 
specify  the  material  relevant  to  the 


32772 


Federal  Register  /  Vol.  60.  No.  121  /  Friday.  June  23.  1995  /  Rules  and  Regulations 


Federal  Register  /  Vol.  60,  No.  121  /  Friday.  June  23,  1995  /  Rules  and  Regulations  32773 


ruling  involved.  The  hearing  officer 
shall  not  certify  a  ruling  unless: 

(1)  his  or  her  ruling  would  compel 
testimony  of  Commission  members, 
officers  or  employees  or  the  production 
of  dociunentary  evidence  in  their 
custody;  or 

(2)  upon  application  by  a  party, 
within  five  days  of  the  hearing  officer's 
ruling,  the  hearing  officer  is  of  the 
opinion  that: 

(i)  the  ruling  involves  a  controlling 
question  of  law  as  to  which  there  is 
substantial  ground  for  difference  of 
opinion;  and 

(ii)  an  immediate  review  of  the  order 
may  materially  advance  the  completion 
of  the  proceeding. 

(d)  Proceedings  Not  Stayed.  The  filing 
of  an  application  for  review  or  the  grant 
of  review  shall  not  stay  proceedings 
before  the  hearing  officer  unless  he  or 
she.  or  the  Commission,  shall  so  order. 
The  Commission  will  not  consider  the 
motion  for  a  stay  unless  the  motion 
shall  have  first  been  made  to  the  hearing 
officer. 

Comment:  Rule  400  is  based  in  part 
on  rules  governing  interlocutory  review 
of  the  decisions  of  a  United  States 
district  court  by  a  court  of  appeals.  See 
28  U.S.C.  §  1292(b).  In  contrast  to  the 
practice  in  the  federal  judicial  system, 
however,  the  Commission  may  take  up 
a  matter  on  its  own  motion  at  any  time, 
even  if  a  hearing  officer  does  not  certify 
it  for  interlocutory  review. 

The  requirement  in  paragraph  (b)  that 
interlocutory  review  be  "expedited  in 
every  way,  consistent  with  the 
Commission's  other  responsibilities." 
conforms  to  the  standard  for  review  in 
Rules  102(eK3)  and  500.  Interlocutory 
matters  should  be  promptly  resolved  in 
order  to  allow  for  the  timely  completion 
of  the  entire  proceeding. 

Hevjsion  Comment:  The  structure  of 
this  rule  has  been  significantly  modified 
to  break  out  each  of  the  rule's 
substantive  provisions  and  thereby 
improve  its  readabiUty.  Other  changes 
in  the  rule  are  technical  and  are 
intended  only  to  clarify  its  operation. 

One  commenter  recommended  that  a 
hearing  officer's  decision  with  respect  to 
a  motion  that  he  or  she  be  disquahfied 
be  subject  to  interlocutory  review  and 
that  the  rule  contain  an  express 
provision  making  immediately 
appealable  any  decision  not  to  quash  a 
subpoena  as  requested  by  a  third-party 
recipient.  The  Commission  has  decided 
not  to  incorporate  these 
recommendations.  Either  is  subject  to 
interlocutory  review  if  the  hearing 
officer  determines  that  the  decision 
meets  the  standards  of  paragraph  (c). 
Moreover,  the  decision  whether  to 
subpoena  a  witness  is  best  made  by  the 


hearing  officer  who  is  most  familiar 
with  the  details  of  the  proceeding. 

Rule  401.  Issuance  of  Stays 


(a)  Procedure.  A  request  for  a  stay 
shall  be  made  by  written  motion,  filed 
pursuant  to  Rule  154,  and  served  on  all 
parties  pursuant  to  Rule  150.  The 
motion  shall  state  the  reasons  for  the 
rehef  requested  and  the  facts  reUed 
upon,  and,  if  the  facts  are  subject  to 
dispute,  the  motion  shall  be  supported 
by  affidavits  or  other  sworn  statements 
or  copies  thereof.  Portions  of  the  record 
relevant  to  the  relief  sought,  if  available 
to  the  movant,  shall  be  filed  with  the 
motion.  The  Commission  may  issue  a 
stay  based  on  such  motion  or  on  its  own 
motion. 

(b)  Scope  of  Relief.  The  Commission 
may  grant  a  stay  in  whole  or  in  pjirt,  and 
may  condition  relief  under  this  rule 
upon  such  terms,  or  upon  the 
implementation  of  such  procedures,  as 
it  deems  appropriate. 

(c)  Stay  of  a  Commission  Order.  A 
motion  for  a  stay  of  a  Commission  order 
may  be  made  by  any  person  aggrieved 
thereby  who  would  be  entitled  to  review 
in  a  federal  court  of  appeals.  A  motion 
seeking  to  stay  the  effectiveness  of  a 
Commission  order  pending  judicial 
review  may  be  made  to  the  Commission 
at  any  time  during  which  the 
Commission  retains  jurisdiction  over 
the  proceeding. 

(d)  Stay  of  an  Action  by  a  Self- 
Regulatory  Organization. 

(1)  Availability.  A  motion  for  a  stay  of 
an  action  by  a  self-regulatory 
organization  for  which  the  Commission 
is  the  appropriate  regulatory  agency,  for 
which  action  review  may  be  sought 
pursuant  to  Rule  420,  may  be  made  by 
any  person  aggrieved  thereby. 

(2)  Summary  Entry.  A  stay  may  be 
entered  summarily,  vnthout  notice  and 
opportunity  for  hearing. 

(3)  Expedited  Consideration.  Where 
the  action  complained  of  has  already 
taken  effect  and  the  motion  for  stay  is 
filed  within  10  days  of  the  effectiveness 
of  the  action,  or  where  the  action 
complained  of.  will,  by  its  terms,  take 
effect  within  five  days  of  the  filing  of 
the  motion  for  stay,  the  consideration  of 
and  decision  on  the  motion  for  a  stay 
shall  be  expedited  in  every  way, 
consistent  with  the  Commission's  ofher 
responsibilities.  Where  consideration 
will  be  expedited,  persons  opposing  the 
motion  for  a  stay  may  file  a  statement 
in  opposition  within  two  days  of  service 
of  the  motion  unless  the  Commission, 
by  written  order,  shall  specify  a 
different  period. 

Comment:  The  Commission  has  stated 
that  it  "generally  considers  four  factors" 


when  evaluating  the  appropriateness  of 
a  stay  of  its  own  orders: 

(1)  whether  there  is  a  strong 
likelihood  that  a  party  will  succeed  on 
the  merits  in  a  proceeding  challenging 
the  particular  Commission  action  (or,  if 
the  other  factors  strongly  favor  a  stay, 
that  there  is  a  substantial  case  on  the 
merits);  (2)  whether,  without  a  stay,  a 
party  will  suffer  irreparable  injury;  (3) 
whether  there  will  be  substantial  harm 
to  any  person  if  the  stay  were  granted; 
and  (4)  whether  the  issuance  of  a  stay 
would  likely  serve  the  pubUc  interest. 

Order  Preliminarily  Considering 
Whether  to  Issue  Stay  Sua  Sponte  and 
Establishing  Guidelines  for  Seeking  Stay 
Applications,  Exchange  Act  Release  No. 
33870  (Apr.  7, 1994),  56  SEC  Docket 
1189,  1190-91  (Apr.  26, 1994).  The 
evaluation  of  the  factors  enumerated  by 
the  Commission,  according  to  the 
release,  will  vary  with  the  "equities  and 
circumstances"  of  the  case  before  the 
Commission.  Id.  See  also  In  re  Hibbard. 
Brown  &■  Co.  et  al.,  Admin.  Proc.  File 
No.  3-8418,  SEC  Press  Release  No.  94- 
72  (Aug.  2, 1994)  at  4. 

The  General  Counsel  has  been 
delegated  the  authority  to  decide 
whether  a  stay  should  be  granted.  17 
CFR  200.30-14(g)(5).t6).  Such  decisions 
by  the  General  Counsel  are  subject  to 
review  pursuant  to  Rule  430. 

The  Commission  may  condition  the 
grant  of  a  stay  on  such  terms  or  upon 
the  implementation  of  such  procedures 
as  it  deems  appropriate.  For  example, 
where  a  respondent  seeks  a  stay  of  a 
disgorgement  order,  the  Commission 
may  require  safeguards,  such  as 
establishment  of  an  escrow,  that  would 
assure  that  funds  will  be  available  for 
payment  at  a  later  date  if  the 
disgorgement  order  is  upheld. 

Comment  (c):  Rule  401(c)  requires 
that  a  motion  for  a  stay  of  a  Commission 
order  pending  review  by  a  court  be 
made  to  the  Commission  while  the 
Commission  retains  jurisdiction  over 
the  proceeding.  Other  than  a  temporary 
cease-and-desist  order,  which  is  subject 
to  judicial  review  in  the  first  instance  in 
a  United  States  District  Court, 
Commission  orders  are  reviewable  by  a 
court  of  appeals.  See,  e.g..  Exchange  Act 
§  25,  15  U.S.C.  78y  (governing  judicial 
review  of  final  orders  of  the 
Commission  generally).  Exchange  Act 
§  2lC(d)(2),  15  U.S.C.  §  78u-3(d)(2) 
(governing  judicial  review  of  temporary 
cease-and-desist  orders).  The 
Commission  loses  jurisdiction  to  grant  a 
stay  of  an  order  subject  to  review  in  a 
coxul  of  appeals  only  after  the  record  is 
filed  in  a  court  of  appeals.  See,  e.g.. 
Exchange  Act  §§  25(a)(3),  (c)(2),  15 
U.S.C.  78y(a)(3).  {c)(2),  and  Fed.  R.  App. 
P.  18. 


Comment  (d):  This  paragraph  is  based 
on  Section  19(d)  of  the  Exchange  Act,  15 
U.S.C.  §  78s(d),  and  former  Exchange 
Act  Rule  19d-2. 17  CFR  240.19d-2 
(1994). 

The  provision  for  expedited 
consideration  in  paragraph  (d)(3)  is 
based  on  the  requirement  of  Section 
19(d)(2)  that  the  Conunission  establish 
an  expedited  procedure  for 
consideration  and  determination  of  the 
question  of  a  stay  for  "appropriate 
cases."  The  Commission  has  established 
a  guideline  for  the  timely  determination 
of  such  requests.  See  17  CFR  201.900 
(Informal  Procedures  and 
Supplementary  Information  Concerning 
Adjudicatory  Proceedings).  A  self- 
regulatory  organization  controls  the 
effective  date  of  the  sanctions  it 
imposes.  If  it  desires  additional  time  to 
address  the  issue  of  whether  a  stay 
should  issue,  it  may  consider  delaying 
the  effective  date  of  its  order.  If  the 
determination  complained  of  has  not 
taken  effect,  the  time  limits  for  the  filing 
of  opposing  and  reply  briefs  would  be 
those  set  forth  in  Rule  154. 

Revision  Comment:  A  commenter 
suggested  that  the  Commission  amend 
the  rule  to  include  substantive 
standards  under  which  a  stay  shall  be 
granted  or  to  identify  the  criteria  the 
Commission  applies  in  considering  a 
request  for  a  stay.  As  noted  in  the 
comment  to  Rule  401,  earlier  this  year 
the  Commission  reiterated  in  a  release 
the  factors  generally  considered  when 
evaluating  the  appropriateness  of  a  stay 
under  Section  25(c)(2)  of  the  Exchange 
Act.  Order  Preliminarily  Considering 
Whether  to  Issue  Stay  Sua  Sponte  and 
Establishing  Guidelines  for  Seeking  Stay 
Applications.  Exchange  Act  Release  No. 
33870  (Apr.  7.  1994).  The  Commission 
believes  that  the  long-standing 
enunciation  of  its  policy  with  respect  to 
such  stays  provides  sufficient  guidance. 

A  commenter  suggested  that  the 
Commission  reconsider  its  rule  allowing 
motions  for  stays  of  a  self-regulatory 
organization  (SRO)  determination, 
including  a  final  SRO  disciplinary 
action,  to  be  made  "at  any  time."  The 
commenter  proposed  that  a  person  seek 
a  stay  within  10  days  of  the  fiUng  of  an 
SRO  disciplinary  decision  pursuant  to 
Section  19(d)(1)  of  the  Exchange  Act,  15 
U.S.C.  78s(d)(l).  The  Commission  does 
not  agree  that  respondents  should  be 
required  to  request  a  stay  within  such  a 
limited  period.  Requiring  a  stay  to  be 
sought  within  a  fixed  time  would  place 
respondents  who  may  have  no  reason  to 
seek  a  stay  immediately  at  a 
disadvantage,  as  they  may  be  entitled  to 
a  stay  or  other  relief  as  the  result  of 
changed  drcimistances  at  a  later  time. 
Cf.  Rule  512(e). 


Exchange  Act  Section  19(d)(2) 
requires  that  in  "appropriate  cases"  the 
Commission  establish  an  expedited 
procedure  for  consideration  and 
determination  of  the  question  of  a  stay. 
Expedited  consideration  is  appropriate 
when  a  sanction  or  other  action 
complained  of  has  already  taken  effect 
or  will  take  effect  prior  to  the  time  a 
decision  could  be  made  without 
expedited  consideration. 

Rule  410.  Appeal  of  Initial  Decisions  by 
Hearing  Officers 

(a)  Petition  for  Review;  When 
Available.  In  any  proceeding  in  which 
an  initial  decision  is  made  by  a  hearing 
officer,  any  party,  and  any  other  person 
who  would  have  been  entitled  to 
judicial  review  of  the  decision  entered 
therein  if  the  Commission  itself  had 
made  the  decision,  may  file  a  petition 
for  review  of  the  decision  with  the 
Commission. 

(b)  Procedure.  The  petition  for  review 
of  £in  initial  decision  shall  be  filed  with 
the  Commission  within  such  time  after 
service  of  the  initial  decision  as 
prescribed  by  the  hearing  officer 
pursuant  to  Rule  360(b).  The  petition 
shall  set  forth  the  specific  findings  and 
conclusions  of  the  initial  decision  as  to 
which  exception  is  taken,  together  with 
supporting  reasons  for  each  exception. 
Supporting  reasons  may  be  stated  in 
summary  form.  Any  exception  to  an 
initial  decision  not  stated  in  the  petition 
for  review,  or  in  a  previously  filed 
proposed  finding  made  pursuant  to  Rule 
340,  may,  at  the  discretion  of  the 
Commission,  be  deemed  to  have  been 
waived  by  the  petitioner. 

(c)  Financial  Disclosure  Statement 
Requirement.  Any  person  who  files  a 
petition  for  review  of  an  initial  decision 
that  asserts  that  person's  inability  to  pay 
either  disgorgement,  interest  or  a 
penalty  shall  file  with  the  opening  brief 
a  sworn  financial  disclosure  statement 
containing  the  information  specified  in 
Rule  630(b). 

(d)  Opposition  to  Review.  A  party  may 
seek  leave  to  file  a  brief  in  opposition 

to  a  petition  for  review  within  five  days 
of  the  filing  of  the  petition.  The 
Commission  will  grant  leave,  or  order 
the  filing  of  an  opposition  on  its  owrn 
motion,  only  if  it  determines  that 
briefing  will  significantly  aid  the 
decisional  process.  A  brief  in  opposition 
shall  identify  those  issues  which  do  not 
warrant  consideration  by  the 
Commission  and  shall  state  succinctly 
the  reasons  therefore. 

(e)  Prerequisite  to  Judicial  Review. 
Pursuant  to  Section  704  of  the 
Administrative  Procedure  Act,  5  U.S.C. 
704,  a  petition  to  the  Commission  for 
review  of  an  initial  decision  is  a 


prerequisite  to  the  seeking  of  judicial 
review  of  a  final  order  entered  pursuant 
to  such  decision. 

Comment  (aHb):  Pursuant  to  Section 
557(c)  of  the  Administrative  Procedure 
Act,  5  U.S.C  §  557(c).  in  adjudications 
required  to  be  conducted  "on  the  record 
after  opportunity  for  agency  hearing."  a 
party  is  entitled  to  a  reasonable 
opportunity  to  file  exceptions  to  the 
initial  decision  and  supporting  reasons 
for  the  exceptions  or  proposed  findings 
or  conclusions.  The  Commission's 
practice,  reflected  in  paragraph  (a),  is  to 
provide  an  opportunity  to  file 
exceptions  in  all  proceedings  where  an 
initial  decision  is  to  be  made,  not  only 
those  in  "on-the-record"  or  "formal" 
adjudication.  See  Comments  to  Rules 
100  and  191. 

Except  in  limited  cases  as  specified  in 
Rule  411(b)(1)  when  the  right  of  appeal 
is  mandatory,  the  Commission,  after 
considering  a  petition  for  review,  may 
determine  not  to  hear  an  appeal  or  to 
Umit  the  issues  on  appeal. 
Administrative  Procedure  Act  §  557(b), 
5  U.S.C  §  557(b)  ("[o]n  appeal  from  or 
review  of  the  initial  decision,  the  agency 
has  all  the  powers  which  it  would  have 
in  making  the  initial  decision  except  as 
it  may  limit  the  issues  on  notice  or  by 
rule").  Cf  Section  4A(b)  of  the  Exchange 
Act,  15  U.S.C.  §  78d-l(b)  (providing  a 
right  to  appeal  certain  decisions  to  the 
Commission). 

The  standards  for  granting  a  petition 
for  review  are  set  forth  in  Rule  411. 
Under  these  standards,  the  Commission 
grants  a  petition  for  review  in  virtually 
all  cases.  The  product  of  a  consensus 
over  many  years,  this  result  represents 
a  Commission  determination  that  there 
is  a  benefit  to  joint  deliberation  by  the 
Commission  when  exception  is  taken  to 
an  initial  decision. 

Comment  (c):  In  order  to  make  a 
determination  virith  respect  to  whether 
disgorgement,  interest  or  a  penalty  is 
appropriate  for  a  respondent  who  raises 
inability  to  pay  as  an  issue,  the 
Commission  must  have  access  to 
complete  and  current  financial 
information.  Although  financial 
disclosure  may  have  occurred  during 
the  course  of  a  hearing,  by  the  time  an 
initial  decision  and  petition  for  review 
are  filed  that  information  is  not  likely  to 
be  current.  Accordingly,  a  current 
financial  disclosure  statement  is 
required  if  a  petition  for  review  raises 
exceptions  concerning  inability  to  pay. 

Comment  (d):  The  Commission  has 
rarely  foimd  grounds  for  denial  of  a 
petition  for  review  under  its  long- 
standing standards  for  determining 
whether  to  grant  review,  now  set  forth 
in  Rule  411(b).  Therefore,  routine 
opposition  to  a  petition  for  review 
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serves  little  purpose.  Accordingly,  leave 
from  the  Conunission  must  be  sought 
prior  to  fihng  an  opposition  to  a  petition 
for  review.  Where  the  Commission 
beUeves  briefing  would  significantly 
assist  its  decisional  process,  it  may  grant 
leave  to  file  an  opposition  or  order  such 
a  filing.  The  Commission  has  delegated 
authority  to  the  General  Counsel  to 
determine  whether  to  grant  requests  for 
leave  to  file  an  opposition.  See  17  CFR 
200.30-14. 

Revision  Comments:  Comment  was 
requested  as  to  (1)  whether, 
notwithstanding  the  potential  benefits 
of  preparing  a  petition  for  review,  the 
requirement  for  a  petition  should  be 
eliminated  where  an  appeal  is  provided 
as  of  right  by  Section  4A(b)  of  the 
Exchange  Act;  and  (2)  whedier,  in  light 
of  the  Commission's  longstanding 
practice  of  granting  virtually  all 
petitions  for  review,  the  requirement  of 
filing  a  petition  for  review  should  be 
eliminated. 

One  commenter  supported  retaining 
the  petition  for  review  and  suggested 
that  the  petition  for  review  is  a  more 
appropriate  mechanism  for  noticing  an 
appeal  because  it  helps  clarify  issues 
and  provides  more  information  than  the 
notice  of  appeal  used  under  the  Federal 
Rules  of  Appellate  Procedure. 

The  Commission  grants  virtually  all 
petitions  for  review.  Although 
Commission  review  in  a  particular  case 
can  be  time  consuming,  it  establishes 
authoritative  precedent  applicable  to 
other  cases  and  promotes  accountability 
for,  and  confidence  in,  the 
Commission's  adjudicatory  process. 
Commission  review  of  those  cases  in 
which  review  is  sought  has  tended  to 
encourage  acceptance  of  hearing 
officers'  decisions  and  to  promote  the 
settlement  of  cases  even  prior  to  hearing 
in  similar  cases,  thereby  reducing  the 
overall  adjudicatory  workload. 

The  Commission  has  decided  to  retain 
the  petition  for  review  process  for  all 
cases  including  those  where  a  right  to 
appeal  is  statutorily  required.  The 
petition  for  review  is  a  summary 
document  and  requires  limited 
resources  to  prepare.  Requiring  the 
petition,  however,  enhances  the 
efficiency  of  the  appeals  process  for 
both  the  Commission  and  parties  by 
focusing  attention  from  an  early  point 
on  those  issues  considered  most 
significant  by  the  petitioner.  Thus,  the 
petition  for  review  offers  substantial 
benefits  both  to  the  Commission  and  to 
petitioners. 

As  proposed,  the  rule  would  have 
allowed  the  filing  of  an  opposition  to 
review  by  any  person  opposing  review. 
As  noted  by  one  commenter,  given  the 
Commission's  practices  with  respect  to 


the  grant  of  petitions  for  review,  an 
opposition  to  review  serves  little  benefit 
to  either  the  Commission  or  the  parties, 
except  in  those  rare  cases  where  there 
is  a  genuine  issue  as  to  the  necessity  or 
appropriateness  of  review.  As  revised, 
the  rule  allows  a  party  to  seek  leave  to 
file  a  brief  in  opposition  to  a  petition  for 
review.  The  Commission  believes  this 
mechanism  will  limit  the  unnecessary 
expenditvue  of  time  or  resources  in 
routine  oppositions  to  petitions  for 
review  while  allowing,  in  appropriate 
cases,  for  other  parties  to  be  heard  in 
opposition.  The  Commission  retains 
discretion  to  direct  the  fiUng  of  an 
opposition  on  its  motion  in  any  case. 

Comment  was  requested  as  to 
whether,  after  the  filing  of  a  petition  for 
review,  a  10-  or  15-day  period  would  be 
more  realistic  for  filing  a  brief  in 
opposition  to  a  petition  for  review  or  a 
petition  for  summary  affirmance.  As 
revised,  the  Rule  provides  a  10-day 
period  for  a  person  to  seek  leave  to  file 
an  opposition.  If  leave  is  granted,  the 
Commission  will  specify  the  time 
allowed  for  filing  a  brief.  Provisions 
related  specifically  to  the  filing  of  a 
motion  for  summary  affirmance  have 
been  deleted. 

Rule  411.  Commission  Consideration  of 
Initial  Decisions  by  Hearing  Officers 

(a)  Scope  of  Review.  The  Commission 
may  affirm,  reverse,  modify,  set  aside  or 
remand  for  further  proceedings,  in 
whole  or  in  part,  an  initial  decision  by 
a  hearing  officer  and  may  make  any 
findings  or  conclusions  that  in  its 
judgment  are  proper  and  on  the  basis  of 
the  record. 

(b)  Standards  for  Granting  Review 
Pursuant  to  a  Petition  for  Review. 

(1)  hdandatory  Review.  After  a  petition 
for  review  has  been  filed,  the 
Commission  shall  review  any  initial 
decision  that: 

(i)  denies  any  request  for  action 
pursuant  to  Section  8(a)  or  Section  8(c) 
of  the  Securities  Act  of  1933,  15  U.S.C. 
77h  (a),  (c),  or  the  first  sentence  of 
Section  12(d)  of  the  Exchange  Act,  15 
U.S.C.  787(d); 

(ii)  suspends  trading  in  a  security 
pursuant  to  Section  12(k)  of  the 
Exchange  Act,  15  U.S.C.  78;(k);  or 

(iii)  is  in  a  case  of  adjudication  (as 
defined  in  5  U.S.C.  551)  not  required  to 
be  determined  on  the  record  after  notice 
and  opportunity  for  hearing  (except  to 
the  extent  there  is  involved  a  matter 
described  in  5  U.S.C.  554(a)  (1)  through 

(6)). 

(2)  Discretionary  Review.  The 
Commission  may  decline  to  review  any 
other  decision.  In  determining  whether 
to  grant  review,  the  Commission  shall 


consider  whether  the  petition  for  review 
makes  a  reasonable  showing  that: 

(i)  a  prejudicial  error  was  committed 
in  the  conduct  of  the  proceeding;  or 

(ii)  the  decision  embodies: 

(A)  a  finding  or  conclusion  of  material 
fact  Uiat  is  clearly  erroneous;  or 

(B)  a  conclusion  of  law  that  is 
erroneous;  or 

(C)  an  exercise  of  discretion  or 
decision  of  law  or  policy  that  is 
important  and  that  the  Commission 
should  review. 

(c)  Commission  Review  Other  Than 
Pursuant  to  a  Petition  for  Review.  The 
Commission  may,  on  its  own  initiative, 
order  review  of  any  initial  decision,  or 
a  portion  of  any  initial  decision,  within 
21  days  after  the  end  of  the  period 
established  for  filing  a  petition  for 
review  pursuant  to  Rule  410(b)  or  any 
brief  in  opposition  to  a  petition  for 
review  permitted  pursuant  to  Rule 
410Cd).  A  party  who  does  not  intend  to 
file  a  petition  for  review,  and  who 
desires  the  Commission's  determination 
whether  to  order  review  on  its  own 
initiative  to  be  made  in  a  shorter  time, 
may  make  a  motion  for  an  expedited 
decision,  accompanied  by  a  written 
statement  that  the  party  waives  its  right 
to  file  a  petition  for  review.  The  vote  of 
one  member  of  the  Commission, 
conveyed  to  the  Secretary,  shall  be 
sufficient  to  bring  a  matter  before  the 
Commission  for  review. 

(d)  Limitations  on  Matters  Reviewed. 
Review  by  the  Commission  of  an  initial 
decision  shall  be  limited  to  the  issues 
specified  in  the  petition  for  review  or 
the  issues,  if  any,  specified  in  the 
briefing  schedule  order  issued  pursuant 
to  Rule  450(a).  On  notice  to  all  parties, 
however,  the  Commission  may,  at  any 
time  prior  to  issuance  of  its  decision, 
raise  and  determine  any  other  matters 
that  it  deems  material,  with  opportunity 
for  oral  or  written  argument  thereon  by 
the  parties. 

(e)  Summary  Affirmance.  The 
Commission  may  summarily  affirm  an 
initial  decision  based  upon  the  petition 
for  review  and  any  response  thereto, 
without  further  briefing,  if  it  finds  that 
no  issue  raised  in  the  petition  for  review 
warrants  further  consideration  by  the 
Commission. 

(f)  Failure  to  Obtain  a  Majority.  In  the 
event  a  majority  of  participating 
Commissioners  do  not  agree  to  a 
disposition  on  the  merits,  the  initial 
decision  shall  be  of  no  effect,  and  an 
order  will  be  issued  in  accordance  with 
this  result. 

Comment  (a):  Section  557(b)  of  the 
Administrative  Procedure  Act,  5  U.S.C 
§  557(b),  provides  that  "(ojn  appeal  from 
or  review  of  the  initial  decision,  the 
agency  has  all  the  powers  which  it 


would  have  in  making  the  initial 
decision  except  as  it  may  limit  the 
issues  on  notice  or  by  rule." 

Comment  (b):  Paragraph  (b)  is  based, 
in  part,  on  the  requirements  of  Exchange 
Act  Section  4A,  15  U.S.C.  §  78d-l. 

Comment  (c):  Paragraph  (c)  is  based, 
in  part,  on  the  requirements  of  Exchange 
A^  Section  4A. 

before  the  Commission  determines 
whether  to  order  review  of  an  issue  on 
its  own  motion,  petitions  for  review  and 
cross-petitions,  if  any,  should  be  filed  in 
accordance  with  Rule  410(b)  and 
opposition  briefs,  if  any,  should  be  filed 
in  accordance  with  Rule  410(d).  Under 
Rule  411(c),  there  is  a  21-day  period 
after  the  end  of  the  period  for  the  filing 
of  a  petition  for  review  during  which 
the  Commission  may  determine  whether 
to  grant  review.  If  time  is  allowed  for 
filing  an  opposition,  there  would  be  a 
corresponding  increase  in  the  time 
allowed  for  the  Commission  to  order 
review  on  its  owm  motion. 

Comment  (e):  A  provision  for 
summary  affirmance  was  added  to  the 
Rules  of  Practice  in  1964  based  upon 
Recommendation  Number  9  of  the 
Administrative  Conference  of  the 
United  States  (ACUS).  See  also  ACUS 
Recommendation  No.  68-6  (suggesting 
that  an  agency  may  accord 
administrative  finality  to  an  initial 
decision  by  summarily  affirming  the 
initial  decision  or  denying  a  petition  for 
review).  Summary  affirmance  may  be 
appropriate  when  exception  is  taken  to 
conclusions  of  law,  but  there  is  no 
genuine  dispute  as  to  any  material  facts, 
or  when  the  Commission  believes  that 
deliberation  by  the  Commission  would 
not  be  useful  or  appropriate.  Summary 
affirmance  has  very  rarely  been  granted. 
But  see  In  the  Matter  of  Joseph  A.  Lugo, 
Exchange  Act  Release  No.  25982  (Aug. 
8,  1988),  41  SEC  Docket  946  (Aug  23, 
1988)  (petitioners  failed  to  file  required 
briefs). 

Revision  Comment  (c):  The  period 
during  which  the  Commission  can 
determine  whether  to  grant  review  on 
its  own  initiative  has  been  extended 
from  15  days  to  21  days  to  conform  to 
the  21-day  period  allowed  in  Rule 
450(a)(2)  for  the  issuance  of  a  briefing 
schedule  order. 

Revision  Comment  (e):  Comment  was 
requested  as  to  whether,  in  light  of  the 
Commission's  summarily  affirming  an 
initial  decision  only  rarely,  the 
possibility  of  a  summary  affirmance 
should  be  eliminated.  One  commenter 
objected  to  summary  affirmance  based 
solely  upon  the  petition  for  review  and 
suggested  that  to  the  extent  that  review 
of  an  initial  decision  can  be  denied  at 
the  Commission's  discretion,  summary 
affirmance  is  unnecessary  and 


counteracts  the  benefits  of  joint 
deliberation.  The  commenter  suggested 
that  if  summary  affirmance  is  retained  it 
should  be  considered  only  after  briefs 
have  been  filed,  and  should  not  be 
available  at  all  where  the  Conunission 
has  granted  review  based  upon  a 
reasonable  showing  of  encr. 

While  sunmiary  affirmance  has  rarely 
been  used  in  the  past,  the  Commission's 
adjudication  workload  changes  over 
time.  Summary  affirmance  provides  a 
potentially  useful  mechanism  to  resolve 
quickly  certain  cases.  The  Commission 
has  decided  to  retain  summary 
affirmance  as  a  mechanism  for 
disposition  of  appropriate  cases.  See  In 
the  Matter  of  Joseph  Lugo,  Admin.  Proc. 
File  No.  3-6740  (Aug.  8, 1988), 
Exchange  Act  Release  No.  25982,  41 
SEC  Docket  946  (1988)  (petitioners 
failed  to  file  required  briefs). 

Rule  420.  Appeal  of  Determinations  by 
Self-Regulatory  Organizations 

(a)  Application  for  Review;  When 
Availabk.  An  application  for  review  by 
the  Commission  may  be  filed  by  any 
person  who  is  aggrieved  by  a 
determination  of  a  self-regulatory 
organization  with  respect  to  any 

(i)  final  disciplinary  sanction; 

(ii)  denial  or  conditioning  of 
membership  or  participation; 

(iii)  prohibition  or  limitation  in 
respect  to  access  to  services  offered  by 
that  self-regulatory  organization  or  a 
member  thereof;  or 

(iv)  bar  from  association  as  to  which 
a  notice  is  required  to  be  filed  with  the 
Commission  pursuant  to  Section 
19(d)(1)  of  the  Exchange  Act,  15  U.S.C. 
78s(d)(l). 

(b)  Procedure.  An  application  for 
review  may  be  filed  with  the 
Commission  pursuant  to  Rule  151 
within  30  days  after  notice  of  the 
determination  was  filed  with  the 
Commission  pursuant  to  Section 
19(d)(1)  of  the  Exchange  Act,  15  U.S.C. 
78s(d)(l),  and  received  by  the  aggrieved 
person  applying  for  review.  The 
application  shall  be  served  by  the 
applicant  on  the  self-regulatory 
organization.  The  application  shall 
identify  the  determination  complained 
of,  set  forth  in  summary  form  a  brief 
statement  of  alleged  errors  in  the 
determination  and  supporting  reasons 
therefor  and  state  an  address  where  the 
applicant  can  be  served  with  the  record 
index.  The  application  shall  be 
accompanied  by  the  notice  of 
appearance  required  by  Rule  102(d). 

(c)  Determination  Not  Stayed.  Filing 
an  application  for  review  with  the 
Conmiission  pursuant  to  paragraph  (b) 
of  this  rule  shall  not  operate  as  a  stay 
of  the  complained  of  determination 


made  by  the  self-regulatory  organization 
unless  the  Commission  otherwise  orders 
either  pursuant  to  a  motion  filed  in 
accordance  with  Rule  401  or  on  its  own 
motion. 

(d)  Certification  of  the  Record;  Service 
of  the  Index.  Fourteen  days  after  receipt 
of  an  appUcation  for  review  or  a 
Commission  order  for  review,  the  self- 
regulatory  organization  shall  certify  and 
file  with  the  Commission  one  copy  of 
the  record  upon  which  the  action 
complained  of  was  taken,  and  shall  file 
with  the  Commission  three  copies  of  an 
index  to  such  record,  and  shall  serve 
upon  each  party  one  copy  of  the  index. 

Comment:  Rule  420  (a)  and  (b)  are 
based  in  part  on  Exchange  Act  Section 
19(d)(2),  15  U.S.C  §78s(d)(2). 

Comment  (b):  It  is  the  responsibility 
of  the  person  seeking  review  to  assure 
that  the  application  for  review  is 
actually  received  by  the  Commission 
within  the  time  limit  provided.  See  Rule 
151.  While  a  method  of  service  that 
provides  proof  of  delivery  is  not 
mandatory,  in  the  event  Uiere  is  a 
question  as  to  whether  an  application 
was  timely  filed,  it  is  the  applicant's 
burden  to  establish  when  the  filing  was 
made. 

Commission  review  of  self-regulatory 
organization  determinations  for  which 
an  application  may  be  filed  pursuant  to 
paragraph  (a)  is  required  by  statute.  The 
purpose  of  the  statement  of  alleged 
errors  and  supporting  reasons  is  to 
provide  general  notice  of  the  basis  for 
the  application,  not  to  justify  the  need 
for  review.  Citations  to  the  record  are 
not  required  because  at  the  time  the 
application  is  filed  the  record  index  has 
not  been  served  on  the  applicant. 

Revision  Comment  (aHd):  Rules  420 
and  421  are  the  only  rules  within  the 
Rules  of  Practice  limited  expressly  to 
self-regulatory  organization  (SRO) 
determinations.  The  substantive 
provisions  of  former  Exchange  Act 
Rules  19d-2  (concerning  appUcations 
for  stays  of  SRO  determinations)  and 
19d-3  (concerning  applications  for 
review  of  SRO  determinations  generally) 
have  been  incorporated  into  Rules  420, 
421  and  other  rules  in  the  Rules  of 
Practice.  Rules  19d-2  and  19d-3  have 
been  revised  to  cross-reference  the  Rules 
of  Practice.  Their  substantive  provisions 
have  been  deleted.  These  two  rules  were 
not  deleted  entirely  at  this  time  in  order 
to  provide  a  transition  period  for  the 
updating  of  reference  works,  materials 
pubhshed  by  SROs  and  other  guides 
relied  upon  by  associated  persons  of 
SROs  or  others  who  seek  information 
about  the  Commission's  review  of  SRO 
determinations. 

Comment  was  requested  whether,  in 
light  of  the  potential  benefits  of  a 
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summary  statement  of  the  contested 
issues  early  in  the  review  process, 
respondents  appealing  the 
determination  of  an  SRO  should  be 
required  to  file  a  petition  for  review  that 
includes  a  statement  of  the  issues  on 
review  and  the  alleged  errors  by  the 
SRO.  The  National  Association  of 
Securities  Dealers  (NASD)  suggested 
that  the  application  for  review  process 
should  require  parallel  levels  of 
specificity  with  the  petition  for  review 
process  governing  appeals  from  an 
initial  decision  of  a  hearing  officer.  The 
NASD  commented  that  it  beheves  that 
the  Commission's  obligation  to  conduct 
a  de  novo  review  of  an  SRO  disciplinary 
proceeding  requires  that  the 
Commission  apply  a  non-deferential 
standard  of  review,  but  does  not 
mandate  that  the  Commission  raise 
issues  that  the  party  seeking  review 
overlooked. 

The  NASD  suggested,  therefore,  that 
the  Rules  should  provide  that  issues  not 
raised  by  the  party  seeking  review  are 
deemed  waived.  The  NASD  asserted 
that  briefs  filed  by  the  NASD  with  the 
Commission  typically  address  not  only 
those  issues  raised  by  the  parties 
seeking  review,  but  all  issues  that  the 
NASD  believes  that  the  Commission 
may  wish  to  address.  The  NASD  stated 
that  in  its  view,  "[i]t  is  HOt  uncommon 
for  briefs  to  devote  more  discussion  to 
issues  that  are  not  in  dispute  than  those 
that  have  been  raised  by  the  parties." 
Letter  from  T.  Grant  Callery,  V.P.  and 
General  Counsel,  NASD,  to  Jonathan  G. 
Katz.  Secretary.  SEC  25  n.63  (Jan.  31, 
1994). 

The  Commission  believes  that  the  de 
novo  standard  requires  consideration  of 
the  entire  record  of  a  proceeding 
including  material  issues  on  that  record, 
even  if  the  parties  have  themselves 
failed  to  raise  those  issues.  Over  the  10- 
year  period  from  1983  through  1992, 
review  of  NASD  disciplinary  sanctions 
has  been  sought  in  less  than  five  percent 
of  all  cases.  Commission  opinions  on 
review  play  a  critical  role  in  setting 
standards  for  the  securities  industry. 
While  it  is  not  inconsistent  with  a  de 
novo  standard  for  the  Commission  to 
expect  the  parties  to  raise  material 
issues  and  to  bring  forward  relevant 
portions  of  the  record,  the  Commission 
should  not,  as  a  matter  of  poUcy.  ignore 
material  issues  or  allow  errors 
unaddressed  by  the  parties  to  stand. 
Moreover,  since  the  person  seeking 
review  would  not  have  a  record  index 
at  the  time  an  application  for  review  is 
filed,  failure  to  note  an  exception  at  this 
preliminary  stage  would  not  constitute 
a  waiver  of  any  matters. 

In  response  to  the  suggestions  of  the 
NASD.  Rule  420  requires  the  person 


seeking  review  to  make  a  summary 
statement  of  alleged  errors  in  the 
determination  complained  of,  so  as  to 
give  the  Commission  and  other  parties 
notice  of  issues  on  review.  This 
procedure  allows  the  Commission  to 
make  a  more  informed  briefing  schedule 
order,  pursuant  to  Rule  450,  and  to 
provide  earlier  opportunities  for  all 
parties  to  consider  the  content  of  their 
briefs. 

The  NASD  also  suggested  that  the 
Rules  of  Practice  should  provide  that 
the  Commission  give  parties  notice  and 
an  opportunity  to  address  any 
additional  issues  that  the  Commission 
raises  in  an  administrative  appeal.  The 
NASD  urged  that  adoption  of  a  policy 
advising  Utigants  when  the  Commission 
is  raising  an  issue  sua  sponte  could 
make  SRO  briefs  "more  focused,  more 
succinct,  and  presumably  more 
helpful." 

Revised  Rule  421(b)  states  that  the 
Commission  will  provide  an 
opportunity  for  supplemental  briefing 
with  respect  to  issues  not  raised  by  the 
parties  when  the  Commission  believes 
such  briefing  would  significantly  aid  the 
decisional  process.  Supplemental 
briefing  is  not  appropriate,  however,  in 
each  case  where  the  parties  overlook  an 
issue  deemed  material  by  the 
Commission.  For  example,  where  the 
law  on  an  issue  overlooked  by  the 
parties  is  clear,  requiring  briefs  can 
inject  unnecessary  delay  and  expense 
with  no  corresponding  benefit  to  the 
Commission  or  the  parties. 

Conmient  was  also  requested  whether 
the  requirement  to  include  a  financial 
disclosure  statement  if  a  respondent 
makes  a  claim  of  inability  to  pay  should 
be  extended  to  SRO  proceedings.  One  - 
commentator  agreed  that  the 
requirement  should  be  added,  for 
purposes  of  consistency,  to  the  rules 
governing  appeals  from  SRO  decisions. 
The  Commission  has  decided  not  to  add 
a  financial  disclosure  requirement  for 
appeals  of  SRO  sanctions.  The 
Commission,  however,  may  require 
additional  evidence  as  to  a  respondent's 
claim  of  inability  to  pay.  including 
submission  of  a  financial  disclosure 
form,  in  particular  cases.  See  Rule  452 
(regarding  additional  evidence).  A  self- 
regulatory  organization  may  choose  to 
impose  a  financial  disclosure 
requirement  when  a  person  intends  to 
argue  an  inability  to  pay  on  appeal  to 
the  self-regulatory  organization.  Such  a 
financial  statement  would  provide  a 
standardized  baseline  for  consideration 
of  claims  of  inability  to  pay. 


Rule  421.  Commission  Consideration  of 
Determinations  by  Self-Regulatory 
Organizations 

(a)  Conunission  Review  Other  than 
Pursuant  to  a  Petition  for  Review.  The 
Commission  may,  on  its  own  initiative, 
order  review  of  any  determination  by  a 
self-regulatory  organization  that  could 
be  fubject  to  an  appUcation  for  review^ 
pursuant  to  Rule  420(a)  within  40  days 
after  notice  thereof  was  filed  with  the 
Commission  pursuant  to  Section 
19(d)(1)  of  the  Exchange  Act,  15  U.S.C. 
78s(d)(l). 

(b)  Supplemental  Briefing.  The 
Commission  may  at  any  time  prior  to 
issuance  of  its  decision  raise  or  consider 
any  matter  that  it  deems  material, 
whether  or  not  raised  by  the  parties. 
Notice  to  the  parties  and  an  opportunity 
for  supplemental  briefing  with  respect 
to  issues  not  briefed  by  the  parties  shall 
be  given  where  the  Commission  believes 
that  such  briefing  would  significantly 
aid  the  decisional  process. 

Comment:  Exchange  Act  Section  19(e) 
sets  forth  standards  regarding  the  scope 
of  the  Commission's  review  of  a  self- 
regulatory  organizations'  imposition  of  a 
final  disciplinary  sanction.  Exchange 
Act  Section  19(f)  sets  forth  standards 
with  respect  to  the  Commission's  review 
of  a  self-regulatory  organization's  denial 
of  membership  or  participation  to  an 
applicant,  the  barring  of  a  person  from 
becoming  associated  with  a  member  of 
a  self-regulatory  organization,  and  a  self- 
regulatory  organization's  prohibition  or 
limitation  of  a  person  with  respect  to 
access  to  services  offered  by  the  self- 
regulatory  organization  or  any  member 
thereof.  Among  the  many  opinions  in 
which  the  Commission  and  the  courts  of 
appeal  have  explained  the  scope  of  the 
Commission's  review  under  Sections 
19(e)  and  19(f)  are  the  following: 
Schellenbach  v.  SEC.  989  F.2d  907,  909 
(7th  Cir.  1993)  (in  considering  an  appeal 
under  Section  19(e).  Commission 
undertakes  an  independent  review  of 
facts  and  law);  Todd  6-  Co.  v.  SEC.  557 
F.2d  1008. 1013  (7th  Cir.  1977)  (self- 
regulatory  organization  rules  and 
actions  are  subject  to  full  review  by 
Commission,  which  must  base  its 
decision  on  its  owm  findings);  R.H. 
Johnson  6-  Co.  v.  SEC.  198  F.2d  690.  695 
(2d  Cir.),  cert,  denied.  344  U.S.  855 
(1952)  (noting  that  provisions  of  former 
15  U.S.C.  §  780-3  called  for  de  novo 
findings  by  Commission);  Paul  Edward 
Van  Dusen.  47  S.E.C.  668,  690  (1981) 
(on  appeal  taken  under  Section  19(f),  in 
order  to  sustain  self-regulatory 
organization's  action,  Commission  must 
find  that  grounds  on  which  self- 
regulatory  organization  based  that 
action  exist,  that  action  was  in 
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accordance  with  organization's  rules, 
and  that  those  rules  are.  and  were 
applied  in  a  manner,  consistent  with 
purposes  of  Exchange  Act);  Sumner  B. 
Cotzin,  45  S.E.C.  575.  580  (1974)  ("lW]e 
must  make  our  own  findings  as  to  the 
conduct  of  applicants  seeking  review  of 
[self-regulatory  organization 
disciplineiry  action!,  determine  whether 
such  conduct  violated  the  organization's 
rules,  and.  if  so,  determine  whether  the 
sanctions  imposed  are  excessive  or 
oppressive  having  due  regard  to  the 
public  interest."). 

Comment  (a):  Rule  421(a)  allows  the 
Commission  40  days  to  determine 
whether  to  order  review  on  its  own 
initiative.  The  time  limit  for 
Commission  review  is  tied  to  the 
Commission's  receipt  of  the  notice 
required  by  Exchange  Act  Section 
19(d)(1),  not  receipt  of  the  notice  by  the 
respondent,  since  the  Commission 
would  have  no  practical  way  of 
knowing  when  such  receipt  occurred. 

Rule  430.  Appeal  of  Actions  Made 
Pursuant  to  Delegated  Authority 

(a)  Scope  of  Rule.  Any  person 
aggrieved  by  an  action  made  by 
authority  delegated  in  §§  200.30-1 
through  200.30-17  of  this  chapter  may 
seek  review  of  the  actiop  pursuant  to 
paragraph  (b)  of  this  rule. 

(b)  Procedure.  (1)  Notice  of  Intention 
to  Petition  for  Review.  A  party  or  any 
person  aggrieved  by  an  action  made 
pursuant  to  delegated  authority  may 
seek  Commission  review  of  the  action 
by  fifing  a  written  notice  of  intention  to 
petition  for  review  within  five  days  after 
actual  notice  to  the  party  of  the  action 
or  service  of  notice  of  the  action 
pursuant  to  Rule  141(b),  whichever  is 
earlier.  The  notice  shall  identify  the 
petitioner  and  the  action  complained  of, 
and  shall  be  accompanied  by  a  notice  of 
appearance  pursuant  to  Rule  102(d). 

(2)  Petition  for  Review.  Within  five 
days  after  the  filing  of  a  notice  of 
intention  to  petition  for  review  piu-suant 
to  paragraph  (b)(1)  of  this  rule,  the 
person  seeking  review  shall  file  a 
petition  for  review  containing  a  clear 
and  concise  statement  of  the  issues  to  be 
reviewed  and  the  reasons  why  review  is 
appropriate.  The  petition  shall  include 
exceptions  to  any  findings  of  fact  or 
conclusions  of  law  made,  together  with 
supporting  reasons  for  such  exceptions 
based  on  appropriate  citations  to  such 
record  as  may  exist.  These  reasons  may 
be  stated  in  summary  form. 

(c)  Prerequisite  to  Judicial  Review. 
Pursuaot  to  Section  704  of  the 
Administrative  Procedure  Act,  5  U.S.C. 
704,  a  petition  to  the  Commission  for 
review  of  an  action  made  by  authority 
delegated  in  §§  200.30-1  through 


200.30-17  of  this  chapter  is  a 
prerequisite  to  the  seeking  of  judicial 
review  of  a  final  order  entered  pursuant 
to  such  an  action. 

Comment  (a):  Congress  granted  the 
Commission  explicit  authority  to 
delegate  certain  functions  to  an 
individual  commissioner,  division 
directors  and  others  in  1962.  Pub.  L.  No. 
87-592.  76  Stat.  394.  This  authority 
appears  in  Sections  4A  and  4B  of  the 
Exchange  Act,  15  U.S.C.  78d-l  and 
78d-2,  and  was  amended  most  recently 
in  1987.  See  Pub.  L.  No.  100-181.  Title 
III.  §  308(a).  101  Stat.  1254.  The 
predecessor  rule  to  Rules  430  and  431. 
former  Rule  26.  was  adopted  in  1963. 
See  Securities  Act  Release  No.  4588 
(Mar.  8. 1963)  (adopting  release). 

Due  to  the  different  nature  of  matters 
delegated  to  hearing  officers,  senior  staff 
or  the  duty  officer,  the  Commission's 
rules  provide  different  mechanisms  for 
review  of  such  actions.  See  Rules  410 
and  411  (procedures  relating  to  initial 
decisions  by  a  hearing  officer);  17  CFR 
200.43  (procedures  relating  to  duty 
officer).  Rule  430  relates  to  certain 
delegations  made  to  staff.  It  applies  only 
to  review  of  actions  taken  pursuant  to 
authority  delegated  in  17  CFR  200.30- 
1  through  200.30-17.  Authority 
delegated  by  other  provisions — for 
example,  the  delegation  of  authority  to 
issue  subpoenas  pursuant  to  a  private 
order  directing  investigation  ("formal 
order") — is  not  subject  to  the  Rule. 

Comment  (b):  Decisions  made  by 
division  directors  or  other  senior  staff 
pursuant  to  delegated  authority  often 
relate  to  registration  statements,  proxy 
statements,  applications,  periodic  filings 
or  other  matters  which  are  highly  time 
sensitive.  Generally,  the  record  in 
actions  made  pursuant  to  delegated 
authority  is  not  extensive.  The  rule 
therefore  requires  a  prompt  decision  by 
a  party  as  to  whether  review  will  be 
sought.  Under  Rule  430,  a  party  or  other 
aggrieved  person  must  file  a  notice  of 
intent  to  petition  for  review  within  five 
days  after  actual  notice  of  the  decision, 
or  within  five  days  after  service  of  a 
written  decision  pursuant  to  Rule 
141(b),  whichever  is  earlier.  Actual 
notice  of  a  decision  pursuant  to 
delegated  authority  may  be  conveyed  by 
any  means,  including  a  telephone  call. 
The  required  information  in  a  petition 
for  review  is  essentially  the  same  as  that 
required  for  a  petition  for  review  of  a 
hearing  officer's  initial  decision.  See 
Rule  410(b). 

Rule  431.  Commission  Consideration  of 
Actions  Made  Pursuant  to  Delegated 
Authority 

(a)  Scope  of  Review.  The  Commission 
may  affirm,  reverse,  modify,  set  aside  or 


remand  for  further  proceedings,  in 
whole  or  in  part,  any  action  made 
pursuant  to  authority  delegated  in 
§§  200.30-1  through  200.30-17  of  this 
chapter. 

(b)  Standards  for  Granting  Review 
Pursuant  to  a  Petition  for  Review. 

(1)  Mandatory  Review.  After  a  petition 
for  review  has  been  filed,  the 
Conunission  shall  review  any  action 
that  it  would  be  required  to  review 
pursuant  to  Rule  411(b)(1)  if  the  action 
was  made  as  the  initial  decision  of  a 
hearing  officer. 

(2)  Discretionary  Review.  The 
Commission  may  decline  to  review  any 
other  action.  In  determining  whether  to 
grant  review,  the  Commission  shall 
consider  the  factors  set  forth  in  Rule 
411(b)(2). 

(c)  Commission  Review  Other  Than 
Pursuant  to  a  Petition  for  Review.  The 
Commission  may,  on  its  own  initiative, 
order  review  of  any  action  made 
pursuant  to  delegated  authority  at  any 
time,  provided,  however,  that  where 
there  are  one  or  more  parties  to  the 
matter,  such  review  shall  not  be  ordered 
more  than  ten  days  after  the  action.  The 
vote  of  one  member  of  the  Commission, 
conveyed  to  the  Secretary,  shall  be 
sufficient  to  bring  a  matter  before  the 
Commission  for  review. 

(d)  Required  Items  in  an  Order  for 
Review.  In  an  order  granting  a  petition 
for  review  or  directing  review  on  the 
Commission's  own  initiative,  the 
Commission  shall  set  forth  the  time 
within  which  any  party  or  other  person 
may  file  a  statement  in  support  of  or  in 
opposition  to  the  action  made  by 
delegated  authority  and  shall  state 
whether  a  stay  shall  be  granted,  if  none 
is  in  effect,  or  shall  be  continued,  if  in 
effect  pursuant  to  paragraph  (e)  of  this 
rule. 

(e)  Automatic  Stay  of  Delegated 
Action.  An  action  made  pursuant  to 
delegated  authority  shall  have 
immediate  effetft  and  be  deemed  the 
action  of  the  Commission.  Upon  filing 
with  the  Commission  of  a  notice  of 
intention  to  petition  for  review,  or  upon 
notice  to  the  Secretary  of  the  vote  of  a 
Commissioner  that  a  matter  be 
reviewed,  an  action  made  pursuantHo 
delegated  authority  shall  be  stayed  until 
the  Commission  orders  otherwise, 
provided,  however,  there  shall  be  no 
automatic  stay  of  an  action: 

(1)  to  grant  a  stay  of  action  by  the 
Commission  or  a  self-regulatory 
organization  as  authorized  by  1 7  CFR 
200.3Q-14(g)(5}-(6);  or 

(2)  to  commence  a  subpoena 
enforcement  proceeding  as  authorized 
by  17  CFR  200.3O-4(a)(10). 

(f)  Effectiveness  of  Stay  or  of 
Commission  Decision  to  Modify  or 
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Reverse  a  Delegated  Action.  As  against 
any  person  who  shall  have  acted  in 
reliance  upon  any  action  at  a  delegated 
level,  any  stay  or  any  modification  or 
reversal  by  the  Commission  of  such 
action  shall  be  effective  only  from  the 
time  such  person  receives  actual  notice 
of  such  stay,  modification  or  reversal. 
Comment:  See  Comment  (a)  to  Rule 

430. 

Comment  (b):  Paragraph  (b)  is  based, 
in  part,  on  requirements  of  Exchange 
Act  Section  4A.  15  U.S.C.  §  78d-l. 

Comment  (c):  Paragraph  (c)  is  based, 
in  part,  on  requirements  of  Exchange 
Act  Section  4A,  15  U.S.C.  §  78d-l.  In 
practice,  the  authority  to  review 
decisions  on  the  Commission's  own 
initiative  is  used  very  rarely. 

Revision  Comment  (c):  Comment  was 
requested  as  to  whether  the  period  in 
which  the  Commission  could  order 
review  on  its  own  initiative  should  be 
retained  at  five  days  or  extended  to  15 
days.  One  commenter  supported  the 
extension  of  the  period  to  10  days.  The 
Commission  has  adopted  a  10-day 
standard. 

Revision  Comment  (e):  After 
publication  of  the  proposed  rules,  the 
delegation  to  the  Director  of  the 
Division  of  Enforcement  was  amended 
to  permit  the  Director  to  authorize  a 
subpoena  enforcement  proceeding  in 
Federal  Court.  See  17  CFR  200.30- 
4(a)(10).  Under  Rule  431,  the  Director's 
decision  to  commence  a  proceeding  is 
not  automatically  stayed  when  notice  of 
intention  to  file  a  petition  for  review  is 
given  since  a  stay  would  unnecessarily 
disrupt  judicial  proceedings 
commenced  on  the  basis  of  the 
Director's  decision.  The  presence  of  a 
Federal  judge  overseeing  the  subpoena 
enforcement  proceeding  makes  an 
automatic  stay  unnecessciry  for  the 
limited  period  before  the  Commission 
reviews  the  Director's  decision. 

Rule  450.  Briefs  Filed  with  the 
Commission 

(a)  Briefing  Schedule  Order.  Other 
than  review  ordered  pursuant  to  Rule 
431,  if  review  of  a  determination  is 
mandated  by  statute,  rule,  or  judicial 
order  or  the  Commission  determines  to 
grant  review  as  a  matter  of  discretion, 
the  Commission  shall  issue  a  briefing 
schedule  order  directing  the  party  or 
parties  to  file  opening  briefs  and 
specifying  particular  issues,  if  any.  as  to 
which  briefing  should  be  limited  or 
directed.  Unless  otherwise  provided, 
opening  briefs  shall  be  filed  within  40 
days  of  the  date  of  the  briefing  schedule 
order.  Opposition  briefs  shall  be  filed 
within  30  days  after  the  date  opening 
briefs  are  due.  Reply  briefs  shall  be  filed 
within  14  days  after  the  date  opposition 


briefs  are  due.  No  briefs  in  addition  to 
those  specified  in  the  briefing  schedule 
order  may  be  filed  except  with  leave  of 
the  Commission.  The  briefing  schedule 
order  shall  be  issued: 

(1)  at  the  time  the  Commission  orders 
review  on  its  own  initiative  pursuant  to 
Rules  411  or  421,  or  orders  interlocutory 
review  on  its  own  motion  pursuant  to 
Rule  400(a);  or 

(2)  within  21  days,  or  such  longer 
time  as  provided  by  the  Commission, 
after: 

(i)  the  last  day  permitted  for  filing  a 
petition  for  review  piu^uant  to  Rule 
410(b)  or  a  brief  in  opposition  to  a 
petition  for  review  pursuant  to  Rule 
410(d); 

(ii)  receipt  by  the  Commission  of  an 
index  to  the  record  of  a  determination 
of  a  self-regulatory  organization  filed 
pur^ant  to  Rule  420(d); 

(iii)  receipt  by  the  Commission  of  the 
mandate  of  a  court  of  appeals  with 
respect  to  a  judicial  remand;  or 

(iv)  certification  of  a  ruling  for 
interlocutory  review  piusuant  to  Rule 
400(c). 

(b)  Contents  of  Briefs.  Briefs  shall  be 
confined  to  the  particular  matters  at 
issue.  Each  exception  to  the  findings  or 
conclusions  being  reviewed  shall  be 
stated  succinctly.  Exceptions  shall  be 
supported  by  citation  to  the  relevant 
portions  of  the  record,  including 
references  to  the  specific  pages  relied 
upon,  and  by  concise  argument 
including  citation  of  such  statutes, 
decisions  and  other  authorities  as  may 
be  relevant.  If  the  exception  relates  to 
the  admission  or  exclusion  of  evidence, 
the  substance  of  the  evidence  admitted 
or  excluded  shall  be  set  forth  in  the 
brief,  in  an  appendix  thereto,  or  by 
citation  to  the  record.  Reply  briefs  shall 
be  confined  to  matters  in  opposition 
briefs  of  other  parties. 

(c)  Length  Limitation.  Opening  and 
opposition  briefs  shall  not  exceed  50 
pages  and  reply  briefs  shall  not  exceed 
25  pages,  exclusive  of  pages  containing 
the  table  of  contents,  table  of 
authorities,  and  any  addendum,  except 
with  leave  of  the  Commission. 

Comment  (a):  When  the  Commission 
reviews  an  action  made  by  delegated 
authority  pursuant  to  Rules  430  and 
431,  briefs  are  generally  not  submitted 
and  no  briefing  schedule  order  is 
required. 

Under  Rule  450,  the  first  brief  on  the 
merits  would  usually  be  due  40  days 
from  the  date  of  the  scheduling  order. 
The  rules  allot  substantial  time  prior  to 
issuance  of  the  scheduling  order  for 
filing  of  a  petition  for  review  or.  in  the 
case  of  an  appeal  from  a  self- regulatory 
organization  decision,  for  filing  of  a 
notice  pursuant  to  Exchange  Act  Rule 


19d-l.  17  CFR  240.19d-l,  an  application 
for  review  and  the  record  index.  See 
Rule  360  (21-day  maximum  for  filing 
petition  for  review  of  initial  decision); 
Rule  420(b)  (30  days  for  filing 
application  for  review  of  determination 
by  self-regulatory  organization);  Rule 
420(d)  (14  days  to  file  record  index). 
The  time  taken  by  the  Commission  to 
issue  the  briefing  schedule  order — up  to 
21  days  in  the  ordinary  case — affords 
additional  time  for  parties  to  review  the 
record  and  begin  preparation  of  a  merits 
brief.  Accordingly,  requests  for 
extensions  of  time  to  file  briefs  will  be 
disfavored.  Failure  to  file  a  required 
brief  may  be  grounds  for  dismissal.  See 
Rule  180(c). 

Comment  (b):  Failure  to  cite  to  the 
record  in  briefs  can  result  in 
unnecessary  delay,  particularly  where 
the  record  is  long.  Under  Rule  450,  the 
obligation  to  support  claims  made  in  a 
brief  lies  with  the  person  submitting  the 
brief.  Briefs  that  fail  to  include 
appropriate  citations  to  the  record,  or  to 
conform  to  other  requirements  of  the 
Rules  of  Practice  relating  to  the  form 
and  content  of  briefs,  may  be  rejected  or 
subject  to  other  sanction.  See  Rule 
180(b). 

Revision  Comment  (a):  Paragraph  (a) 
requires  that  if  review  is  granted  or 
ordered,  the  Commission  shall  issue  a 
briefing  schedule  order  in  all  cases 
except  pursuant  to  Rule  431  for  review 
of  an  action  made  pursuant  to  certain 
delegated  authority.  Prior  to  the 
submission  of  merits  briefs  the 
Commission  will  make  a  formal 
determination  whether  to  grant  petitions 
for  review  where  review  is  not 
mandatory,  and  in  any  case  may  choose 
to  specify  particular  issues  as  to  which 
briefing  should  be  limited  or  directed. 
Also,  where  there  are  cross-petitions  for 
review,  there  may  be  particular  reasons 
to  designate  the  side  that  will  file 
opening  briefs.  In  proceedings  arising 
on  review  of  self-regulatory  organization 
proceedings  a  scheduling  order  is  useful 
in  assuring  that  the  respondent  is  on 
notice  of  applicable  filing  deadlines. 
The  briefing  schedule  order  therefore 
provides  an  efficient,  uniform 
mechanism  for  the  Commission  to 
address  issues  raised  by  a  petition  for 
review,  to  order  review  on  its  own 
initiative  if  it  chooses  to  do  so.  emd  to 
establish  a  schedule  for  the  filing  of 
briefs. 

As  revised.  Rule  450  includes  a 
requirement  for  issuance  of  a  briefing 
schedule  order  when  the  Commission  is 
ordered  to  conduct  further  proceedings 
on  remand  from  a  court. 

Comment  was  requested  as  to  whether 
the  time  ordinarily  allowed  for  filing  of 
briefs  under  Rule  450  should  be 
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increased  to  45  days  for  the  opening 
brief,  35  days  for  a  brief  in  opposition 
and  21  days  for  a  reply  brief.  One 
commenter  supported  such  an  increase. 
The  Commission  has  decided,  however, 
that  the  presumptive  filing  deadlines  set 
forth  in  paragraph  (a),  which  are 
identical  to  those  under  the  Federal 
Rules  of  Appellate  Procedure,  are 
reasonable  and  do  not  need  to  be 
extended  in  the  typical  appeal.  See  Fed. 
R.  App.  P.  31. 

Unless  the  Commission  provides  for  a 
longer  time,  the  Commission  will  have 
21  days  to  issue  the  briefing  schedule 
order  after  the  filing  of  the  last  petition 
for  review  or  other  filing  that  triggers 
the  issuance  of  a  briefing  schedule 
order.  In  the  revised  rule,  this  period 
was  increased  from  15  days  to 
correspond  to  the  21 -day  period  allowed 
the  Commission  pursuant  to  Rule  411  to 
decide  whether  to  order  review  of  an 
initial  decision  on  its  own  initiative  if 
no  petition  for  review  is  received. 

Ordinarily,  issuance  of  a  briefing 
schedule  order  will  be  a  ministerial  act, 
undertaken  by  staff  in  the  Oftice  of  the 
General  Counsel,  pursuant  to  delegated 
authority.  See  17  CFR  200.30-14. 
Timely  issuance  of  the  briefing  schedule 
order  is  a  crucial  step  in  assuring  that 
matters  on  appeal  to  the  Commission 
are  completed  promptly.  Consistent 
with  the  recommendation  of  the  Task 
Force  on  Administrative  Proceedings 
that  the  Commission  itself  be  involved 
in  resolving  problems  if  proceedings  are 
delayed,  the  delegation  to  issue  a 
briefing  schedule  order  is  limited.  See. 
Fair  and  Efficient  Administrative 
Proceedings:  Report  of  the  Task  Force 
on  Administrative  Proceedings  (1993)  at 
45.  If  an  order  is  not  issued  within  the 
21-day  time-frame  established  by  Rule 
450.  the  Secretary  shall  submit  a 
proposed  order  for  consideration  by  the 
Commission. 

Rule  451.  Oral  Argument  Before  the 
Commission 

(a)  Availability.  The  Commission,  on 
its  own  motion  or  the  motion  of  a  party 
or  any  other  aggrieved  person  entitled  to 
Commission  review,  may  order  oral 
argiunent  with  respect  to  any  matter. 
Motions  for  oral  argiunent  with  respect 
to  whether  to  affirm  all  or  part  of  an 
initial  decision  by  a  hearing  officer  shall 
be  granted  unless  exceptional 
circumstances  make  oral  argument 
impractical  or  inadvisable.  The 
Commission  will  consider  appeals, 
motions  and  other  matters  properly 
before  it  on  the  basis  of  the  papers  filed 
by  the  parties  without  oral  argument 
unless  the  Commission  determines  that 
the  presentation  of  facts  and  legal 
arguments  in  the  briefs  and  record  and 


the  decisional  process  would  be 
significantly  aided  by  oral  argument. 

(b)  Procedure.  Requests  for  oral 
argument  shall  be  made  by  separate 
motion  accompanying  the  initial  brief 
on  the  merits.  The  Commission  shall 
issue  an  order  as  to  whether  oral 
argument  is  to  be  heard,  and  if  so.  the 
time  and  place  therefor.  The  grant  or 
denial  of  a  motion  for  oral  argument 
shall  be  made  promptly  after  the  filing 
of  the  last  brief  called  for  by  the  briefing 
schedule.  If  oral  arg\iment  is  granted, 
the  time  fixed  for  oral  argument  shall  be 
changed  only  by  written  order  of  the 
Commission,  for  good  cause  shown.  The 
order  shall  state  at  whose  request  the 
change  is  made  and  the  reasons  for  any 
such  change. 

(c)  Time  Allowed.  Unless  the 
Commission  orders  otherwise,  not  more 
than  one  half-hoiu  per  side  will  be 
allowed  for  oral  argument.  The 
Commission  may,  in  its  discretion, 
determine  that  several  persons  have  a 
common  interest,  and  that  the  interests 
represented  will  be  considered  a  single 
side  for  purposes  of  allotting  time  for 
oral  argument.  Time  will  be  divided 
equally  among  persons  on  a  single  side, 
provided,  however,  that  by  mutual 
agreement  they  may  reallocate  their 
time  among  themselves.  A  request  for 
additional  time  must  be  made  by  motion 
filed  reasonably  in  advance  of  the  date 
fixed  for  argument. 

(d)  Participation  of  Commissioners.  A 
member  of  the  Commission  who  was 
not  present  at  the  oral  argument  may 
participate  in  the  decision  of  the 
proceeding,  provided  that  the  member 
has  reviewed  the  transcript  of  such 
argument  prior  to  such  participation. 
The  decision  shall  state  whether  the 
required  review  was  made. 

Comment:  Rule  451  is  based  on 
former  Rule  of  Practice  21(a)  and  former 
Exchange  Act  Rule  19d-3(f). 

Comment  (c):  The  term  "side"  is  used 
in  this  rule  to  indicate  that  the  time  ^ 
allowed  is  afforded  to  opposing  interests 
rather  than  to  individual  parties.  See 
Fed.  R.  App.  P.  34(b).  If  multiple 
appellants  or  appellees  have  a  common 
interest,  they  may  constitute  only  a 
single  side. 

Revision  Comment  (a):  Comment  was 
requested  as  to  (1)  whether  the 
Commission's  practice  with  respect  to 
granting  requests  for  oral  argument 
should  be  changed  to  limit  the 
opportunity  for  oral  argument  on 
appeals  from  decisions  of  administrative 
law  judges  to  the  most  significant  cases; 
and  (2)  whether  the  Commission  should 
change  its  standards  for  granting  oral 
argument  in  self-regulatory  organization 
appeals  to  allow  argiunent  only  in  the 
most  significant  cases — such  as  cases  in 


which  fines  exceed  certain  dollar  limits, 
in  which  a  member  or  associated  person 
with  no  prior  disciplinary  record  is 
permanently  barred  from  membership, 
or  in  which  the  decisional  process  as  to 
an  important  matter  of  law  would  be 
significantly  aided  by  oral  argument. 

The  Commission  received  a  number 
of  comments  on  the  proposed  changes 
to  its  oral  argument  rule.  The 
commenters  were  divided  as  to  whether 
the  Commission  should  change  its 
standards  for  granting  oral  argument  in 
self-regulatory  organization  appeals. 
Some  commenters  objected  to  the 
Commission's  current  practice  of 
denying  oral  argument  in  such 
proceedings.  The  comments  were  also 
divided  as  to  whether  to  support  the 
proposed  criteria  for  identifying  self- 
regulator\-  organization  cases  that 
warrant  oral  argument.  One  commenter 
recommended  that  the  Commission 
provide  for  oral  argument  in  cases 
where  self-regulatory  organization 
sanctions  (either  by  fine  or  permanent 
membership  bar)  are  significant,  or 
where  an  important  issue  of  law  is  in 
question.  Another  suggested  that  certain 
of  the  proposed  criteria  (specifically  a 
large  fine  or  bar  against  a  person 
without  a  disciplinary  record)  would 
not  assist  the  Commission  in  identifying 
those  self-regulatory  organization  cases 
that  warrant  oral  argument.  According 
to  this  commenter.  the  total 
circumstances  of  the  case  should  be 
considered.  One  commenter  suggested 
that  as  an  alternative  to  increasing  oral 
argument  in  self-regulatory  organization 
cases,  the  Commission  consider 
adopting  a  policy  of  requesting 
additional  briefing  on  issues  that  are  of 
particular  interest  and  not  raised  by  the 
parties  in  their  briefs.  In  response  to  this 
comment,  the  Commission  has  adoptsd 
Rule  421(b)  relating  to  supplemental 
briefing  on  review  of  self-regulatory 
organization  determinations. 

One  commenter  supported  the 
proposal  to  require  that  requests  for  oral 
argument  be  set  forth  in  a  separate 
motion  accompanying  the  initial  brief 
on  the  merits.  The  Commission  believes 
that  this  requirement  will  make  oral 
argument  requests  more  readily 
identifiable  than  at  present. 

Where  the  Commission  itself  has 
instituted  proceedings,  a  respondent  has 
a  substantial  claim  for  the  opportunity 
to  argue  directly  to  the  Commission.  In 
the  context  of  issues  presented  in 
appeals  bom  self-regulatory 
organizations,  the  Commission  has 
determined  that,  in  general,  its 
decisionmaking  process  would  not  be 
significantly  aided  by  oral  argument. 
Accordingly,  after  careful  consideration 
of  the  other  comments  and  given  the 
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Commission's  decision  to  adopt  Rule 
421(b)  on  supplemental  briefing,  the 
Commission  has  decided  to  modify  its 
oral  argument  rule.  The  Rule  continues 
the  Commission  pohcy  of  ordinarily 
granting  requests  for  oral  arguments  on 
appeals  from  an  initial  decision  of  an 
administrative  law  judge,  but  not 
holding  oral  argument  on  review  of  a 
determination  by  a  self-regulatory 
organization.  The  Rule  makes  clear, 
however,  that  oral  argument  will  be 
allowed  where  the  Commission  believes 
the  presentation  of  facts  and  legal 
arguments  in  the  briefs  and  record  and 
the  decisional  process  would  be 
significantly  aided  by  oral  argument. 

Rule  452.  Additional  Evidence 

Upon  its  own  motion  or  the  motion  of 
a  party,  the  Commission  may  allow  the 
submission  of  additional  evidence.  A 
party  may  file  a  motion  for  leave  to 
adduce  additional  evidence  at  any  time 
prior  to  issuance  of  a  decision  by  the 
Commission.  Such  motion  shall  show 
with  particularity  that  such  additional 
evidence  is  material  and  that  there  were 
reasonable  groimds  for  failure  to  adduce 
such  evidence  previously.  The 
Commission  may  accept  or  hear 
additional  evidence,  may  remand  the 
proceeding  to  a  self-regulatory 
organization,  or  may  remand  or  refer  the 
proceeding  to  a  hearing  officer  for  the 
taking  of  additional  evidence,  as 
appropriate. 

Comment:  Rule  452  is  based  on 
former  Rule  21(d)  and  former  Exchange 
Act  Rule  19d-3(e).  See  In  the  Matter  of 
Jonathan  Scott  Saluk,  Exchange  Act 
Release  No.  35371  (Feb.  14, 1995),  58 
SEC  Docket  2273  (Mar.  14. 1995)  (Order 
Remanding  Proceedings)  (remand  to  a 
self-regulatory  organization  to  consider 
new  evidence  not  available  when 
decision  was  reached);  In  the  Matter  of 
Klaus  Langheinrich,  Exchange  Act 
Release  No.  32603  (July  8,  1993),  54  SEC 
Docket  1376  (July  27, 1993)  (Order 
Remanding  Proceedings)  (remand  on 
motion  of  Commission  to  a  self- 
regulatory  organization  to  supplement 
record  with  additional  evidence). 

Rule  460.  Record  Before  the 
Conunission 

The  Commission  shall  determine  each 
matter  on  the  basis  of  the  record. 

(a)  Contents  of  the  Record. 

(1)  In  proceedings  for  final  decision 
before  the  Commission  other  than  those 
reviewing  a  determination  by  a  self- 
regulatory  organization,  the  record  shall 
consist  of; 

(i)  all  items  part  of  the  record  below 
in  accordance  with  Rule  350; 

(ii)  any  petitions  for  review,  cross- 
petitions  or  oppositions;  and 


(iii)  all  briefs,  motions,  submissions 
and  other  papers  filed  on  appeal  or 
review. 

(2)  hi  a  proceeding  for  final  decision 
before  the  Conunission  reviewing  a 
determination  by  a  self-regulatory 
organization,  the  record  shall  consist  of: 

(i)  the  record  certified  pursuant  to 
Rule  420(d)  by  the  self-regulatory 
organization; 

(ii)  any  application  for  review;  and 

(iii)  any  submissions,  moving  papers, 
and  briefs  filed  on  appeal  or  review. 

(b)  Transmittal  of  Record  to 
Commission.  Within  14  days  after  the 
last  date  set  for  filing  briefs  or  such  later 
date  as  the  Commission  directs,  the 
Secretary  shall  transmit  the  record  to 
the  Commission. 

(c)  Review  of  Documents  Not 
Admitted.  Any  document  offered  in 
evidence  but  excluded  by  the  hearing 
officer  or  the  Commission  and  any 
document  marked  for  identification  but 
not  offered  as  an  exhibit  shall  not  be 
considered  a  part  of  the  record  before 
the  Commission  on  appeal  but  shall  be 
transmitted  to  the  Commission  by  the 
Secretary  if  so  requested  by  the 
Commission.  In  the  event  that  the 
Commission  does  not  request  the 
document,  the  Secretary  shall  retain  the 
document  not  admitted  into  the  record 
until  the  later  of 

(1)  the  date  upon  which  the 
Commission's  order  becomes  final,  or 

(2)  the  conclusion  of  any  judicial 
review  of  that  order. 

Rule  470.  Reconsideration 

(a)  Scope  of  Rule.  A  party  or  any 
person  aggrieved  by  a  determination  in 
a  proceeding  may  file  a  motion  for 
reconsideration  of  a  final  order  issued 
by  the  Commission. 

(b)  Procedure.  A  motion  for 
reconsideration  shall  be  filed  within  10 
days  after  service  of  the  order 
complained  of  on  each  party,  or  within 
such  time  as  the  Commission  may 
prescribe  upon  motion  of  the  person 
seeking  reconsideration,  if  made  within 
the  foregoing  10-day  period.  The  motion 
for  reconsideration  shall  briefly  and 
specifically  state  the  matters  of  record 
alleged  to  have  been  ertoneously 
decided,  the  groimds  relied  upon,  and 
the  relief  sought.  Except  with 
permission  of  the  Commission,  a  motion 
for  reconsideration  shall  not  exceed  15 
pages.  No  responses  to  a  motion  for 
reconsideration  shall  be  filed  unless 
requested  by  the  Commission. 

Comment:  This  rule  is  based  in  part 
on  former  Rules  of  Practice  21(e).  Rules 
35  and  40  of  the  Federal  Rules  of 
Appellate  Procedure  with  respect  to 
petitions  for  rehearing,  and  Rule  450  of 
the  Model  Adjudication  Rules, 


Administrative  Conference  of  the 
United  States  (Dec.  1993).  The  page 
limit  for  motions  for  reconsideration  is 
based  on  the  page  limit  for  petitions  for 
reconsideration  before  federal  courts  of 
appeals.  A  motion  for  reconsideration  is 
intended  to  be  an  exceptional  remedy. 
As  a  result.  Rule  470  provides  that  no 
responses  to  motions  for  reconsideration 
shall  be  filed  unless  requested  by  the 
Commission. 

Rule  490.  Receipt  of  Petitions  for 
Judicial  Review  Pursuant  to  28  U.S.C. 
2112(a)(1) 

The  Commission  officer  and  office 
designated  pursuant  to  28  U.S.C. 
2112(a)(1)  to  receive  copies  of  petitions 
for  review  of  Commission  orders  from 
the  persons  instituting  review  in  a  court 
of  apf)eals,  are  the  Secretary  and  the 
Office  of  the  Secretary  at  the 
Commission's  Headquarters.  Ten  copies 
of  each  petition  shall  be  submitted.  Each 
copy  shall  state  on  its  face  that  it  is 
being  submitted  to  the  Commission 
pursuant  to  28  U.S.C.  2112  by  the 
person  or  persons  who  filed  the  petition 
in  the  court  of  appeals. 

Comment:  Unless  directed  otherwise 
by  statute,  appeals  of  Commission 
orders  and  decisions  to  a  court  of 
appeals  are  instituted  by  the  filing  of  a 
petition  for  review  in  accordance  with 
the  Federal  Rules  of  Appellate 
Procedure.  See  Fed.  R.  App.  P.  15(a). 
Section  2112(a)(2)  of  Title  28  of  the  U.S. 
Code  requires  the  Conunission  to 
designate  the  officer  and  office  who 
must  receive  copies  of  any  petitions  for 
review  of  Commission  orders  filed  in 
the  federal  courts  of  appeals. 

Persons  seeking  judicial  review  of 
Commission  orders  should  be  aware 
that  if  the  Conunission  receives,  within 
ten  days  after  approval  of  its  order, 
petitions  for  judicial  review  properly 
filed  in  more  than  one  court  of  appeals, 
the  Judicial  Panel  on  Multidistrict 
Litigation  will  randomly  select  one  of 
those  courts  to  have  jurisdiction  over  all 
cases  challenging  the  order.  See  28 
U.S.C.  2112(a).  If  no  petition  for  review 
is  received  during  the  10-day  period  and 
petitions  are  subsequently  filed  in  two 
or  more  courts  of  appeals,  the  appeal 
will  be  heard  in  the  court  of  appeals 
where  the  first  petition  for  review  was 
filed.  Id. 

Rules  Relating  to  Temporary  Orders  and 
Suspensions 

Rule  500.  Expedited  Consideration  of 
Proceedings 

Consistent  with  the  Commission's  or 
the  hearing  officer's  other 
responsibilities,  every  hearing  shall  be 
held  and  every  decision  shall  be 
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rendered  at  the  earliest  possible  time  in 
connection  with: 

(a)  an  application  for  a  temporary 
sanction,  as  defined  in  Rule  101(a),  or 
a  proceeding  to  determine  whether  a 
temporary  sanction  should  be  made 
permanent; 

(b)  a  motion  or  application  to  review 
an  order  suspending  temporarily  the 
effectiveness  of  an  exemption  from 
registration  pursuant  to  Regulations  A, 
B,  E  or  F  under  the  Securities  Act, 

§§  230.258,  230.336,  230.610  or  230.656 
of  this  chapter;  or, 

(c)  a  motion  to  or  petition  to  review 
an  order  suspending  temporarily  the 
privilege  of  appearing  before  the 
Commission  under  Rule  102(e)(3),  or  a 
sanction  under  Rule  180(a)(1). 

Comment:  Rule  500 's  requirement 
that  "Consistent  with  the  Commission's 
or  the  hearing  officer's  other 
responsibilities,  every  hearing  shall  be 
held  and  every  decision  shall  be 
rendered  at  the  earliest  possible  time"  is 
derived  from  two  sources.  First,  when  a 
temporary  cease-and-desist  order  is 
entered  ex  parte  and  the  respondent 
timely  seeks  Commission  review  of  the 
decision,  the  Commission  is  required  by 
statute  to  hold  a  hearing  and  render  its 
decision  "at  the  earliest  possible  time." 
See,  e.g.,  Exchange  Act  §  2lC(d)(l).  15 
U.S.C.  §78u-3(d)(l).  Second,  former 
Rule  2(e)(3)(iii)  contained  the 
requirement  that  proceedings  in 
connection  with  Commission  review  of 
temporary  suspensions  of  persons 
appearing  or  practicing  before  the 
Commission  "be  expedited  in  every  way 
consistent  with  the  Commission's  other 
responsibilities." 

The  rule  requires  expedited 
consideration  when  temporary 
sanctions  are  sought  or  ordered  against 
a  respondent.  Temporary  sanction 
orders  generally  arise  from  exigent 
circumstances.  Expedited  consideration 
of  the  decision  whether  to  enter  or 
continue  such  an  order  is  necessary 
both  to  protect  the  public  from  harm,  by 
promptly  restraining  improper  ongoing 
or  threatened  activities,  and  to  protect 
the  rights  of  respondents,  who  may  be 
adversely  affected  by  an  application  for 
a  temporary  sanction  even  if  the 
sanction  is  ultimately  denied.  After  a 
temporary  sanction  is  entered,  fairness 
to  the  public — especially  persons 
harmed  by  violative  conduct — and  to 
the  respondent  further  dictates 
expediting  proceedings  to  determine 
whether  a  permanent  sanction  or  other 
appropriate  relief  is  warranted. 

The  rule  also  requires  expedited 
consideration  of  a  motion,  appUcation 
or  petition  to  review  a  temporary 
suspension  of  an  exemption  fixim 
registration,  a  temporary  suspension 


from  practice  before  the  Commission 
pursuant  to  Rule  102(e)(3),  or  a  sanction 
for  misconduct  during  the  course  of  the 
hearing  pursuant  to  Rule  lB0(a)(l). 

Rule  510.  Temporary  Cease-and-Desist 
Orders:  Application  Process 

(a)  Procedure.  A  request  for  entry  of 

a  temporary  cease-and-desist  order  shall 
be  made  by  application  filed  by  the 
Division  of  Enforcement.  The 
application  shall  set  forth  the  statutory 
provision  or  rule  that  each  respondent 
is  alleged  to  have  violated;  the 
temporary  relief  sought  against  each 
respondent,  including  whether  the 
respondent  would  be  required  to  take 
action  to  prevent  the  dissipation  or 
conversion  of  assets;  and  whether  the 
relief  is  sought  ex  parte. 

(b)  Accompanying  Documents.  The 
application  shall  be  accompanied  by  a 
declaration  of  facts  signed  by  a  person 
with  knowledge  of  the  facts  contained 
therein,  a  memorandum  of  points  and 
authorities,  a  proposed  order  imposing 
the  temporary  relief  sought,  and,  unless 
relief  is  sought  ex  parte,  a  proposed 
notice  of  hearing  and  order  to  show 
cause  whether  the  temporary  relief 
should  be  imposed.  If  a  proceeding  for 
a  permanent  cease-and-desist  order  has 
not  already  been  commenced,  a 
proposed  order  instituting  proceedings 
to  determine  whether  a  permanent 
cease-and-desist  order  should  be 
imposed  shall  also  be  filed  with  the 
application. 

fc)  With  Whom  Filed.  The  application 
shall  be  filed  with  the  Secretary  or,  if 
the  Secretary  is  unavailable,  with  the 
duty  officer.  In  no  event  shall  an 
application  be  filed  with  an 
administrative  law  judge. 

(d)  Record  of  Proceedings.  Hearings, 
including  ex  parte  presentations  made 
by  the  Division  of  Enforcement  pursuant 
to  Rule  513,  shall  be  recorded  or 
transcribed  pursuant  to  Rule  302. 

Comment  (a)-(c):  Rule  510  requires 
requests  for  a  temporary  cease-and- 
desist  order  be  made  by  application,  not 
motion,  to  make  clear  that  the  time 
limitations  governing  the  filing  of  an 
opposition  to  a  motion  do  not  apply. 
The  information  required  in  the 
application  and  accompanying 
documents  is  similar  to  the  type  of 
information  required  in  a  request  for  a 
temporary  restraining  order  under  Rule 
65(b)  of  the  Federal  Rules  of  Civil 
Procedure. 

The  rule  requires  the  Division  of 
Enforcement  to  file  a  declaration  of  facts 
and  a  memorandum  of  points  and 
authorities  in  order  to  provide  the 
Commission  with  a  clearly  articulated 
record  on  which  to  base  the  temporary 
cease-and-desist  order.  A  declaration 


may  be  made  by  a  staff  member  or  any 
other  person. 

If  notice  of  the  application  is  to  be 
given  to  the  respondent,  the  rule 
requires  the  Di\'ision  to  file  a  proposed 
notice  of  hearing  and  order  to  show 
cause  why  a  temporary  cease-and-desist 
order  should  not  be  issued.  A  proposed 
temporary  order  is  also  required.  If 
warranted,  and  with  such  modifications 
as  may  be  appropriate,  these  orders  can 
be  entered  by  the  Commission  without 
the  delay  otherwise  required  while  an 
order  is  drafted  and  then  submitted  to 
the  Commission. 

A  temporary  cease-and-desist  order 
may  only  be  issued  pending  a 
proceeding  to  determine  whether  to 
issue  a  permanent  cease-and-desist 
order.  See,  e.g..  Exchange  Act 
§2lC(c)(l),  15  U.S.C.  §78u-3(c)(l).  If  an 
order  instituting  proceedings  has  not 
afready  been  issued,  a  proposed  order  is 
required  so  that  proceedings  can  be 
instituted  before  action  is  taken  on  the 
application  for  a  temporary  cease-and- 
desist  order. 

The  rule  also  specifies  that  the 
application  and  accompanying 
documents  are  to  be  filed  with  the 
Secretary.  The  Secretary  will  promptly 
forward  such  documents  to  each 
Commissioner.  If  the  Secretary  is 
imavailable,  the  application  may  be 
filed  with  the  duty  officer.  Rule  151(b). 
which  provides  generally  that  a  hearing 
officer  may  allow  filings  to  be  made 
with  the  hearing  officer,  does  not 
authorize  the  filing  of  an  appUcation  for 
a  temporary  cease-and-desist  order  with 
an  administrative  law  judge,  even  if  the 
request  for  a  temporary  order  arises 
from  an  ongoing  proceeding  where  an 
administrative  law  judge  has  been 
assigned. 

Comment  (d):  Rule  302  requires  that 
except  as  otherwise  ordered,  all 
hearings  are  to  be  recorded  or 
transcribed.  Paragraph  (d)  clarifies  that 
the  appearance  of  the  Division  of 
Enforcement,  e.x  parte,  to  seek  entry  of 
a  temporary  cease-and-desist  order  after 
institution  of  proceedings  constitutes  a 
hearing  subject  to  Rule  302.  A 
Commission  meeting  prior  to  the 
institution  of  proceedings  at  which  the 
Commission  considers  a 
recommendation  by  the  Division  of 
Enforcement  that  the  Commission 
authorize  the  filing  of  an  appUcation  for 
a  temporary  cease-and-desist  order  is 
not  a  hearing,  however,  and  a  transcript 
of  the  meeting  would  not  be  a  part  of  the 
record  or  otherwise  available  to  a 
respondent. 

Revision  Comment:  As  proposed.  Rule 
510  included  a  provision  allowing  the 
Commission  to  waive  the  filing  of  any 
or  all  of  the  supporting  documents  that 
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would  ordinarily  accompany  the 
application  for  a  temporary  cease-and- 
desist  order.  The  proposed  rule  also 
provided  that  proceedings  should  be 
recorded  or  transcribed  "or  otherwise 
memorialized  to  the  extent  that 
circumstances  permit."  As  the 
comments  to  the  proposed  rules  stated, 
the  possible  waiver  of  requirements 
with  respect  to  accompanying 
documents  or  the  creation  of  a  transcript 
was  included  in  the  proposed  rule  to 
address  limited  circumstances  such  as 
the  need  to  hold  a  hearing  in  emergency 
circumstances  at  night,  over  a  weekend, 
or  when  no  Commissioners  were 
present  in  Washington,  and  certain 
hearing  formalities  could  not  be 
observed.  However,  as  noted  by  one 
commenter,  the  proposed  rule  was 
subject  to  interpretations  which  could 
have  allowed  the  use  of  waivers  more 
frequently  than  intended.  In  addition, 
consideration  of  a  request  for  a  waiver 
could  raise  collateral  issues  that  would 
delay  prompt,  effective  remedial  action. 
The  Commission  has  authority  under 
these  rules,  see,  e.g..  Rule  161 
(extension  of  time  to  file  documents) 
and  Rule  302  (hearings  to  be  recorded 
and  transcribed  except  as  otherwise 
ordered),  and  in  its  inherent  powers  as 
an  adjudicative  body  to  respond  to  truly 
exigent  or  emergency  conditions.  The 
Commission  concluded  that  the 
extraordinary  circumstances  justifying 
the  proposed  waivers  have  been  so  rare 
that  having  separate  provisions  to 
account  for  them  is  unnecessary  at  this 
time. 

Rule  511.  Temporary  Cease-and-Desist 
Orders:  Notice;  Procedures  for  Hearing 

(a)  Notice:  How  Given.  Notice  of  an 
application  for  a  temporary  cease-and- 
desist  order  shall  be  made  by  serving  a 
notice  of  hearing  and  order  to  show 
cause  pursuant  to  Rule  141(b)  or.  where 
timely  service  of  a  notice  of  hearing 
pursuant  to  Rule  141(b)  is  not 
practicable,  by  any  other  means 
reasonably  calculated  to  give  actual 
notice  that  a  hearing  will  be  held, 
including  telephonic  notification  of  the 
general  subject  matter,  time,  and  place 
of  the  hearing.  If  an  application  is  made 
ex  parte,  pursuant  to  Rule  513.  no 
notice  to  a  respondent  need  be  given 
prior  to  the  Commission's  consideration 
of  the  application. 

(b)  Hearing  Before  the  Commission. 
Except  as  provided  in  paragraph  (d)  of 
this  rule,  hearings  on  an  application  for 
a  temporary  cease-and-desist  order  shall 
be  held  before  the  Commission. 

(c)  Presiding  Officer:  Designation.  The 
Chairman  shall  preside  or  designate  a 
Commissioner  to  preside  at  the  hearing. 
If  the  Chairman  is  absent  or  unavailable 


at  the  time  of  hearing  and  no  other 
Commissioner  has  been  designated  to 
preside,  the  duty  officer  on  the  day  the 
hearing  begins  shall  preside  or  designate 
another  Commissioner  to  preside. 

(d)  Procedure  at  Hearing. 

(1)  The  presiding  officer  shall  have  all 
those  powers  of  a  hearing  officer  set 
forth  in  Rule  111  and  shall  rule  on  the 
admissibility  of  evidence  and  other 
procedural  matters,  including,  but  not 
limited  to:  whether  oral  testimony  will 
be  heard;  the  time  allowed  each  party 
for  the  submission  of  evidence  or 
argument;  and  whether  post-hearing 
submission  of  briefs,  proposed  findings 
of  fact  and  conclusions  of  law  will  be 
permitted  and  if  so,  the  procedures  for 
submission;  provided,  however,  that  the 
person  presiding  may  consult  with  other 
Commissioners  participating  in  the 
hearing  on  these  or  any  other  question 
of  procedure. 

[2]  Each  Commissioner  present  at  the 
hearing  shall  be  afforded  a  reasonable 
opportunity  to  ask  questions  of 
witnesses,  if  any,  or  of  counsel. 

(3)  A  party  or  witness  may  participate 
by  telephone.  Alternative  means  of 
remote  access,  including  a  video  link, 
shall  be  permitted  in  the  Commission's 
discretion.  Factors  the  Commission  may 
consider  in  determining  whether  to 
permit  alternative  means  of  remote 
access  include,  but  are  not  limited  to, 
whether  allowing  an  alternative  means 
of  access  will  delay  the  hearing, 
whether  the  alternative  means  is 
reliable,  and  whether  the  party 
proposing  its  use  has  made 
arrangements  to  pay  for  its  cost. 

(4)  After  a  hearing  has  begun,  the 
Commission  may,  on  its  own  motion,  or 
the  motion  of  a  party,  assign  a  hearing 
officer  to  preside  at  the  taking  of  oral 
testimony  or  other  evidence  and  to 
certify  the  record  of  such  testimony  or 
other  evidence  to  the  Commission 
within  a  fixed  period  of  time.  No 
recommended  or  initial  decision  shall 
be  made  by  such  a  hearing  officer. 

Comment  (a):  If  an  order  instituting 
proceedings  has  not  been  issued  prior  to 
the  filing  of  an  application  for  a 
temporary  cease-and-desist  order,  an 
order  instituting  proceedings  must  be 
entered  in  conjunction  with  entry  of  a 
notice  of  hearing  and  order  to  show 
cause.  See,  e.g.,  Exchange  Act 
§  2lC(c)(l),  15  U.S.C.  §  78u-3(c)(l). 
Provided  that  the  respondent  receives 
actual  notice  of  the  hearing,  which  may 
be  made  by  telephone,  formal  service  of 
the  order  instituting  proceedings 
pursuant  to  Rule  141  is  not  required 
prior  to  the  commencement  of  the 
hearing.  Absent  a  waiver,  as  provided 
for  in  Rule  141(a)(4),  furnishing  a  copy 
of  the  order  by  facsimile  transmission 


would  not  meet  the  service 
requirements  of  Rule  141.  At  or 
promptly  after  the  hearing,  however,  the 
Secret£uy  must  serve  a  copy  of  the  order 
instituting  proceedings  and  the  notice  of 
hearing  in  accord  with  Rule  141  emd  the 
Division  of  Enforcement  must  serve  its 
application  and  accompanying 
documents  pursuant  to  Rule  150. 

Comment  (b):  Rule  101(a)  defines  the 
term  "Commission"  to  include  the  duty 
officer  as  provided  for  by  17  CFR 
200.43.  Pursuant  to  that  section,  the 
duty  officer  may  preside  at  the  taking  of 
evidence. 

Comment  (d):  Hearings  held  pursuant 
to  the  Commission's  authority  to  impose 
a  temporary  cease-and-desist  order  are 
not  required  to  be  formal,  "on  the 
record"  adjudications  within  the 
meaning  of  Sections  554,  556-557  of  the 
Administrative  Procedure  Act.  5  U.S.C. 
§§  554.  556-57.  See  Chemical  Waste 
Management,  Inc.  v.  EPA,  873  F.2d 
1477, 1481-82  (D.C.  Cir.  1989)  (no 
presumption  that  a  statutory  "hearing" 
requirement  compels  the  agency  to 
undertake  a  formal  "hearing  on  the 
record").  A  full,  trial-type  evidentiary 
hearing  will  not  ordinarily  be  held 
because  of  the  exigent  nature  of  the 
proceedings,  the  temporary  nature  of 
any  sanction,  and  the  opportunity  for 
immediate  post-sanction  review  by  a 
federal  district  court.  See  Boddie  v. 
Connecticut,  401  U.S.  371.  378  (1971) 
("The  formality  and  procedural 
requisites  for  the  hearing  can  vary, 
depending  upon  the  importance  of  the 
interests  involved  and  the  nature  of  the 
subsequent  proceedings."). 

Rule  511(d)  incorporates  the  statutory 
provision  that  the  hearing  does  not  have 
to  be  a  formal,  trial-type  proceeding. 
The  amount  of  process  due  will  vary 
based  on  the  facts  and  circumstances  of 
each  case.  See  Boddie,  401  U.S.  at  378. 
The  Commission  may  determine  the 
form  of  evidence  (for  example,  whether 
live  or  by  affidavit),  the  duration  of  the 
hearing  (for  example,  by  restricting  the 
time  for  argument)  or  the  extent  of  post- 
hearing  procedures  (for  example, 
whether  to  allow  submissions  of  post- 
hearing  briefs).  Relevant  factors  in 
making  these  determinations  may 
include,  among  others,  the  risk  of  harm 
to  investors  or  the  public,  the  nature  of 
the  alleged  or  threatened  violations,  the 
nature  of  the  proposed  sanction,  the 
potential  effect  of  a  sanction  on  the 
respondent,  and  the  likely  duration  of 
the  sanction  before  opportunity  for 
further  hearings. 

Ordinarily,  the  Commission  expects 
that  the  hearing  on  an  application  for  a 
temporary  cease-and-desist  order  will 
proceed  on  the  basis  of  affidavits  and 
oral  argument  in  similar  fashion  to  a 


Federal  Register  /  Vol.  60,  No.  121  /  Friday.  June  23.  1995  /  Rules  and  Regulations  32783 


hearing  on  a  Commission  request  under 
Rule  65  of  the  Federal  Rules  of  Civil 
Procedure  for  a  temporary  restraining 
order  in  federal  court. 

Due  to  the  exigent  circiunstfmces  in 
cases  in  which  a  temporary  cease-and- 
desist  order  would  be  sought, 
respondents,  their  coimsel  and  the 
participating  Commission  staff  may  not 
be  able  to  be  present  in  Washington. 
D.C.  where  the  Commission  ordinarily 
meets.  The  rule  provides  that  parties 
and  witnesses  may  participate  by 
telephone.  Alternative  technologies  that 
would  allow  remote  access  to  the 
hearing  may  be  used  in  the 
Commission's  discretion. 

Revision  Comment  (b):  The  comment 
to  proposed  Rule  41  noted  the 
recommendation  of  the  Task  Force  on 
Administrative  Proceedings  that 
applications  for  temporary  cease-and- 
desist  orders  be  heard  by  the 
Commission.  The  proposed  rules 
provided,  in  addition,  that  a  hearing 
could  be  held  before  a  hearing  officer, 
which  was  defined  as  an  administrative 
law  judge  or  duty  officer.  While  the 
comment  noted  that  "the  Commission 
could  make  such  an  assignment  when 
an  application  for  a  temporary  sanction 
has  arisen  during  the  course  of  a 
proceeding  already  assigned  to  a  hearing 
officer,"  the  proposed  rule  did  not,  by 
its  terms,  limit  the  proceedings  that 
would  be  assigned  to  a  hearing  officer 
to  such  rare  circumstances. 

Referral  of  a  temporary  cease-and- 
desist  order  application  to  a  hearing 
officer  for  hearing  and  preparation  of  an 
initial  decision  would  likely  require 
approximately  three  days  at  a  minimum, 
and  up  to  a  week  or  more,  depending 
upon  the  time  allowed  for  submission  of 
proposed  findings  of  fact  and 
conclusions  of  law  and  for  the 
preparation  of  the  initial  decision.  It 
would  be  inconsistent  for  the 
Commission  to  authorize  a  proceeding 
in  which  the  Division  of  Enforcement 
alleged  that  there  were  exigent 
circumstances  warranting  a  temporary 
order  and  to  then  assign  the  matter  to  a 
hearing  officer  for  preparation  tDf  a  non- 
binding  initial  decision,  which  would 
be  subject  to  briefing  and  argiunent  to 
the  Commission  before  a  binding  order 
could  be  entered. 

After  careful  consideration,  the 
Commission  has  decided  to  require  that 
hearings  on  an  application  for  a 
temporary  cease-and-desist  order  be 
held  before  the  Coirmiission.  not  a 
hearing  officer.  In  judicial  proceedings 
on  an  application  for  a  temporary 
restraining  order,  evidence  is  often 
submitted  solely  by  affidavit. 
Proceedings  for  a  temporary  cease-and- 
desist  order  also  may  not  involve  live 


testimony.  The  Rules  recognize, 
however,  that  testimony  may  be  offered 
and  allowed.  See  Rule  510.  Due  to 
considerations  of  efficiency,  expertise 
and  the  demands  of  other  Commission 
business,  the  Commission  itself  does  not 
ordinarily  preside  at  the  taking  of 
testimony  in  an  enforcement  or 
disciplinary  proceeding.  In  recognition 
of  this  fact,  the  rule  permits  the 
Commission  to  assign  a  hearing  officer 
to  preside  solely  at  the  taking  of 
testimony  and  to  certify  the  resulting 
record  to  the  Commission,  without  a 
recommended  or  initial  decision.  There 
would  be  no  argument,  briefing  or 
submissions  to  the  hearing  officer. 

Rule  512.  Temporary  Cease-and-Desist 
Orders:  Issuance  After  Notice  and 
Opportunity  for  Hearing 

(a)  Basis  for  Issuance.  A  temporary 
cease-and-desist  order  shall  be  issued 
only  if  the  Commission  determines  that 
the  alleged  violation  or  threatened 
violation  specified  in  an  order 
instituting  proceedings  whether  to  enter 
a  permanent  cease-and-desist  order 
pursuant  to  Securities  Act  Section 
8A(a).  15  U.S.C.  77h-l(a).  Exchange  Act 
Section  2lC(a),  15  U.S.C.  78u-3(a), 
Investment  Company  Act  Section 
9(0(1),  15  U.S.C.  80a-9(f)(l).  or 
Investment  Advisers  Act  Section 
203(k)(l),  15  U.S.C.  80b-3(k)(l),  or  the 
continuation  thereof,  is  likely  to  result 
in  significant  dissipation  or  conversion 
of  assets,  significant  harm  to  investors, 
or  substantial  harm  to  the  public 
interest,  including,  but  not  limited  to, 
losses  to  the  Securities  Investor 
Protection  Corporation,  prior  to  the 
completion  of  proceedings  on  the 
permanent  cease-and-desist  order. 

(b)  Content,  Scope  and  Form  of  Order. 
Every  temporary  cease-and-desist  order 
granted  shall: 

(1)  describe  the  basis  for  its  issuance, 
including  the  alleged  or  threatened 
violations  and  the  harm  that  is  likely  to 
result  without  the  issuance  of  an  order; 

(2)  describe  in  reasonable  detail,  and 
not  by  reference  to  the  order  instituting 
proceedings  or  any  other  document,  the 
act  or  acts  the  respondent  is  to  take  or 
refi-ain  from  taking;  and 

(3)  be  indorsed  with  the  date  and  hour 
of  issuance. 

(c)  Effective  Upon  Service.  A 
temporary  cease-and-desist  order  is 
effective  upon  service  upon  the 
respondent. 

(d)  Service:  How  Made.  Service  of  a 
temporary  cease-and-desist  order  shall 
be  made  pursuant  to  Rule  141(a).  The 
person  who  serves  the  order  shall 
promptly  file  a  declaration  of  service 
identifying  the  person  served,  the 
method  of  service,  the  date  of  service. 


the  address  to  which  service  was  made 
and  the  person  who  made  service; 
provided,  however,  failure  to  file  such 
a  declaration  shall  have  no  effect  on  the 
validity  of  the  service. 

(e)  Commission  Review.  At  any  time 
after  the  respondent  has  been  served 
with  a  temporary  cease-and-desist  order, 
the  respondent  may  apply  to  the 
Commission  to  have  the  order  set  aside, 
limited  or  suspended.  The  appfication 
shall  set  forth  with  specificity  the  facts 
that  support  the  reouest. 

Comment  (a):  Rule  512(a)  sets  forth 
the  statutory  criteria  for  issuance  of  a 
temporary  cease-and-desist  order  when 
the  order  is  preceded  by  notice  and  an 
opportunity  to  be  heard.  See,  e.g., 
Exchange  Act  §  2lC(c),  15  U.S.C.  §  78u- 

3(c). 

Comment  (b):  Rule  512(b)  requires 
that  a  temporary  cease-and-desist  order 
describe  the  basis  for  the  order  and  the 
acts  that  the  respondent  is  to  take  or 
refrain  fi-om  taking  to  comply  with  the 
order.  These  requirements,  which  are 
modeled  on  Rule  65(d)  of  the  Federal 
Rules  of  Civil  Procedure,  are  meant  to 
ensure  that  a  respondent  will  have 
adequate  notice  of  the  constraints 
placed  upon  him  or  her  by  the  order  and 
to  provide  the  predicate  notice  for 
enforcement  of  the  order  if  the 
respondent  fails  to  comply  with  it. 

Rule  512(b)  also  requires  that  a 
temporary  cease-and-desist  order  be 
indorsed  with  the  date  and  hour  of 
issuance.  Although  a  temporary  cease- 
and-desist  order  is  not  effective  until 
served,  requiring  this  indorsement 
minimizes  the  potential  for  disputes 
over  when  an  order  was  entered.  A 
similar  provision  is  included  in  Rule 
65(b)  of  the  Federal  Rules  of  Civil 
Procedure. 

Comment  (c):  A  temporary  cease-and- 
desist  order  becomes  effective  upon 
service  upon  the  respondent.  See,  e.g.. 
Exchange  Act  §  2lC(c)(l),  15  U.S.C. 
§78u-3(c)(l). 

Comment  (e):  Paragraph  (e)  is  based 
on  statutory  provisions  permitting 
respondents  to  seek  to  set  aside,  limit  or 
suspend  a  temporary  order  at  any  time. 
See,  e.g..  Exchange  Act  §  2lC(d)(l),  15 
U.S.C.  §78u-3(d)(l). 

Rule  513.  Temporary  Cease-and-Desist 
Orders:  Issuance  Without  Prior  Notice 
and  Opportimity  For  Hearing 

In  addition  to  the  requirements  for 
issuance  of  a  temporary  cease-and-desist 
order  set  forth  in  Rule  512,  the 
following  requirements  shall  apply  if  a 
temporary  cease-and-desist  order  is  to 
be  entered  without  prior  notice  and 
opportunity  for  hearing: 

(a)  Basis  for  Issuance  Without  Prior 
Notice  and  Opportunity  for  Hearing.  A 
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temporary  cease-and-desist  order  may 
be  issued  wdthout  notice  and 
opportimity  for  hearing  only  if  the 
Commission  determines,  from  specific 
facts  in  the  record  of  the  proceeding, 
that  notice  and  hearing  prior  to  entry  of 
an  order  would  be  impracticable  or 
contrary  to  the  public  interest. 

(b)  Content  of  the  Order.  An  ex  parte 
temporary  cease-and-desist  order  shall 
state  specifically  why  notice  and 
hearing  would  have  been  impracticable 
or  contrary  to  the  public  interest. 

(c)  Hearing  Before  the  Commission.  If 
a  respondent  has  been  served  with  a 
temporary  cease-and-desist  order 
entered  without  a  prior  Commission 
hearing,  the  respondent  may  apply  to 
the  Commission  to  have  the  order  set 
aside,  limited,  or  suspended,  and  if  the 
application  is  made  within  10  days  after 
the  date  on  which  the  order  was  served, 
may  request  a  hearing  on  such 
application.  The  Commission  shall  hold 
a  hearing  and  render  a  decision  on  such 
an  application  at  the  earliest  possible 
time.  The  hearing  shall  begin  within 
two  days  of  the  filing  of  the  application 
imless  the  applicant  consents  to  a  longer 
period  or  the  Commission,  by  order,  for 
good  cause  shown,  sets  a  later  date.  The 
Commission  shall  render  a  decision  on 
the  application  within  five  calendar 
days  of  its  filing,  provided,  however, 
that  the  Commission,  by  order,  for  good 
cause  shown,  may  extend  the  time 
within  which  a  decision  may  be 
rendered  for  a  single  period  of  five 
calendar  days,  or  such  longer  time  as 
consented  to  by  the  applicant.  If  the 
Commission  does  not  render  its 
decision  within  10  days  of  the 
respondent's  application  or  such  longer 
time  as  consented  to  by  the  applicant, 
the  temporary  order  shall  be  suspended 
until  a  decision  is  rendered. 

(d)  Presiding  Officer,  Procedure  at 
Hearing.  Procedures  with  respect  to  the 
selection  of  a  presiding  officer  and  the 
conduct  of  the  hearing  shall  be  in 
accordance  with  Rule  511. 

Comment  (a):  The  rule  sets  forth  the 
statutory  requirement  for  entry  of  a 
temporary  cease-and-desist  order 
without  prior  notice.  See,  e.g..  Exchange 
Act  §  2lC{c)(l),  15  U.S.C.  §  78u-3(c)(l). 
The  requirement  that  the  Commission's 
determination  be  based  on  "specific 
facts"  is  modeled  on  Rule  65(b)  of  the 
Federal  Rules  of  Civil  Procedure. 

Comment  (b):  The  requirement  that  an 
ex  parte  order  state  why  it  was  issued 
wiOiout  notice  and  hearing  is  modeled 
on  Rule  65(b)  of  the  Federal  Rules  of 
Civil  Procedure  which  requires  a  similar 
statement  of  reasons  if  a  temporary 
restraining  order  is  issued  without 
notice.  A  statement  of  the  reasons  why 
an  order  was  entered  ex  parte  aids  the 


Commission's  decisional  process  by 
ensuring  that  the  statutory  criteria  for  ex 
parte  action  have  been  met  and 
facilitates  review  of  the  order.  See  Rule 
514  (ex  parte  order  must  be  appealed  to 
the  Commission  before  seeking  judicial 
review). 

Comment  (c):  Rule  513(c)  restates  the 
statutory  standards  with  respect  to 
opportunity  for  a  hearing  after  service  of 
a  temporary  cease-and-desist  order 
entered  ex  parte.  See,  e.g..  Exchange  Act 
§  2lC(d)(l),  15  U.S.C.  §  78u-3(d)(l).  The 
requirement  that  a  hearing  be  held  and 
a  decision  rendered  "at  the  earliest 
possible  time"  is  not  elaborated  upon  in 
the  legislative  history. 

The  Due  Process  Clause  of  the  Fifth 
Amendment  requires  that  if  a  person  is 
subject  to  an  ex  parte  deprivation  of 
property,  he  or  she  shall  be  provided  a 
"prompt"  opportunity  for  hearing 
thereafter.  FDICv.  Mallen.  486  U.S.  230, 
241-42  (1988);  Barry  \.  Barchi,  443  U.S. 
55,  65-66  (1979)  (hearing  must  be 
provided  "at  a  meaningful  time") 
(citation  omitted).  While  the  hearing 
must  be  held  and  a  decision  rendered 
promptly,  judicial  decisions  should  be 
made  in  a  "considered  and  deliberate 
manner,"  and  without  excessive  or 
undue  haste.  Mallen.  486  U.S.  at  244. 
The  Commission  must  allow  an 
appropriate  amount  of  time  for  each 
party  to  prepare  its  case  prior  to  hearing 
and  must  allow  time  for  each 
Commissioner  to  review  all  evidence  or 
other  submissions  and,  as  necessary,  to 
engage  in  joint  deliberation.  See  id.  at 
243-244.  What  would  be  "possible"  in 
terms  of  the  earliest  time  for  hearing  or 
resolution  of  a  case  would  depend, 
therefore,  on  the  specific  facts  of  each 
case  and  the  Commission's  other 
responsibilities. 

When  a  temporary  cease-and-desist 
order  is  entered  ex  parte,  the  respondent 
must,  as  a  prerequisite  to  judicial  review 
of  the  order,  first  apply  to  the 
Commission  to  have  the  order  set  aside, 
limited  or  suspended,  and  the 
Commission  must  then  hold  a  hearing, 
if  requested,  and  render  a  decision  on 
the  application.  See,  e.g..  Exchange  Act 
§  2lC(d)(2),  15  U.S.C.  §  78u-3(d)(2). 
While  recognizing  that  some  cases  may 
demand  more  time  than  others.  Rule 
513(c)  establishes  a  maximum  time  limit 
on  the  continuing  effectiveness  of  an  ex 
parte  order  pending  its  review  by  the 
Commission. 

Under  the  rule,  a  hearing  on  the 
application  to  set  aside  a  temporary 
cease-and-desist  order  will  begin  within 
two  days  of  the  filing  of  the  application, 
unless  the  respondent  requests  a  longer 
period  or  the  Commission  determines, 
by  order,  for  good  cause  shown,  that  a 
longer  time  is  necessary.  A  temporary/ 


cease-and-desist  order  entered  ex  parte 
will  be  suspended,  however,  if  the 
Commission  does  not  hold  the  bearing 
and  render  a  decision  on  an  application 
to  set  aside,  limit  or  suspend  the  order 
within  10  calendar  days  of  the  date  of 
application,  or  such  longer  time  as 
consented  to  by  the  respondent.  While 
the  Commission  may  t^e  as  long  as 
needed  to  decide  the  application,  after 
the  10-day  period  or  such  longer  time  as 
consented  to  by  the  respondent,  the 
respondent  does  not  remain  bound  by 
the  temporary  order  pending  the 
Commission's  decision.  If  the 
Commission  then  upholds  the 
temporary  cease-and-desist  order,  the 
order  will  once  again  become  binding 
and  the  respondent  can  seek  judicial 
review. 

The  time  Hmits  set  forth  in  Rule  513 
are  consistent  with  the  statutory  time 
limits  established  with  respect  to  orders 
entered  after  notice  and  hearing.  If  an 
order  is  entered  aftec  notice  and  hearing, 
the  respondent  is  allowed  to  seek 
judicial  review  within  10  days  of  service 
of  the  order.  Under  Rule  513,  a 
respondent  will  not  be  subject  to  an  ex 
parte  order  for  any  longer  than  10  days 
prior  to  having  the  opportunity  to  seek 
judicial  review. 

The  provisions  of  Rule  513(c)  are 
similar  to  the  provisions  of  Rule  65(b) 
of  the  Federal  Rules  of  Civil  Procedure, 
that  a  party  subject  to  a  temporary 
restraining  order  obtained  without 
notice  may,  on  two  days  notice  to  the 
adverse  party,  or  such  shorter  time  as 
permitted  by  the  court,  appear  and 
move  for  dissolution  of  the  temporary 
restraining  order.  Rule  65(b)  does  not 
require  that  a  hearing  be  held  or  a 
decision  on  the  motion  be  issued  within 
the  two-day  period  allowed  for  the 
making  of  a  motion  to  dissolve  the 
temporary  restraining  order.  Rather,  the 
rule  requires  the  court  to  hear  and 
determine^he  motion  "as  expeditiously 
as  the  ends  of  justice  require."  Such 
motions  are  ordinarily  resolved  within 
the  initial  10-day  duration  of  a 
temporary  restraining  order.  Extension 
of  an  ex  parte  temporary  restraining 
order  for  an  additional  ten  days,  though 
permitted  by  rule,  is  uncommon. 

Revision  Comment  (c):  By  statute,  a 
respondent  given  notice  and 
opportunity  to  be  heard  prior  to  entry  of 
a  temporary  cease-and-desist  order  may 
seek  judicial  review  of  the  order  within 
10  days  of  service  of  the  order.  In 
contrast^  under  the  proposed  rules  a 
respondent  could  be  subject  to  a 
temporary  order  entered  ex  parte  for  an 
indefinite  period  of  time  without  access 
to  judicial  review.  Judicial  review  of  an 
ex  parte  order  is  unavailable  until  the 
Commission  acts  on  the  respondent's 
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application  to  set  aside,  Umit  or 
suspend  the  order.  The  proposed  rules 
established  no  time  limit  for  the 
Commission  to  act  or,  in  the  alternative, 
for  the  effectiveness  of  the  order.  As 
adopted,  therule  includes  standards  for 
the  start  of  the  hearing  on  a 
respondent's  application  for  review  of 
an  ex  parte  order  and  limits  the 
effectiveness  of  an  ex  parte  order  to  10 
days  after  the  respondent  files  an 
.  application  for  review  of  the  order. 

Rule  514.  Temporary  Cease-and-E)esist 
Orders:  Judicial  Review;  Duration 

(a)  Availability  of  Judicial  Review. 
Judicial  review  of  a  temporary  cease- 
and-desist  order  shall  be  available  as 
provided  in  Section  8A(d)(2)  of  the 
Securities  Act,  15  U.S.C.  77h-l (d)(2). 
Section  2lC(d)(2)  of  the  Exchange  Act, 
15  U.S.C.  78u-3(d)(2).  Section  9(f)(4)(B) 
of  the  Investment  Company  Act,  15 
U.S.C.  80a-9(0{4)(B),  or  Section 
203(k)(4)(B)  of  the  Investment  Advisers 
Act,  15  U.S.C.  80b-3(k)(4)(B). 

(b)  Duration.  Unless  set  aside,  limited, 
or  suspended,  either  by  order  of  the 
Commission,  a  court  of  competent 
jurisdiction,  or  a  hearing  officer  acting 
pursuant  to  Rule  531,  or  by  operation  of 
Rule  513,  a  temporary  cease-and-desist 
order  shall  remain  effective  and 
enforceable  until  the  earlier  of: 

(1)  the  completion  of  proceedings  to 
determine  whether  a  permanent  order 
shall  be  entered;  or 

(2)  180  days,  or  such  longer  time  as 
consented  to  by  the  respondent,  after 
issuance  of  a  briefing  sdiedule  order 
pursuant  to  Rule  540(b),  if  an  initial 
decision  whether  a  permanent  order 
should  be  entered  is  appealed. 

Comment:  Rule  514(b)  sets  forth 
provisions  governing  the  duration  of  a 
temporary  cease-and-desist  order.  After 
entry  of  a  temporary  cease-and-desist 
order,  proceedings  to  determine 
whether  a  permanent  order  is  warranted 
will  be  assigned  to  an  administrative 
law  judge.  The  case  will  follow  the  same 
procedural  steps  as  any  other 
proceeding  assigned  to  an 
administrative  law  judge  for  hearing. 
Depending  upon  the  pace  of  judicial 
review  of  the  temporary  order,  the  filing 
of  the  respondent's  answer,  prehearing 
preparation  or  the  hearing  on  issuance 
of  the  permanent  order  may  take  place 
prior  to  the  completion  of  judicial 
review  of  the  temporary  order. 

Unless  set  aside,  limited,  or 
suspended,  either  by  order  of  the 
Commission,  a  court  of  competent 
jurisdiction,  or  a  hearing  officer  acting 
pursueuit  to  Rule  531,  or  pursuant  to  the 
operation  of  Rule  513(c),  a  temporary 
cease-and-desist  order  remains  effective 
and  enforceable  pending  issuance  of  the 


administrative  law  judge's  initial 
decision  as  to  whether  a  permanent 
order  will  be  issued.  See,  e.g..  Exchange 
Act  §  2lC(c)(l),  15  U.S.C.  §  78u-3(c)(l). 

Rule  500  requires  that  during  the 
pendency  of  the  temporary  order  every 
hearing  be  held  and  every  decision  be 
rendered  at  the  earliest  possible  time, 
consistent  with  the  Commission's  or  the 
hearing  officer's  other  responsibiUties. 
The  number  of  respondents,  the 
complexity  of  the  allegations,  the 
number  and  location  of  witnesses  and 
other  such  factors,  however,  will  affect, 
to.a  substantial  degree,  the  length  of  the 
hearing  before  the  administrative  law 
judge.  Rule  530  provides  for  expedited 
preparation  of  an  initial  decision  once 
the  hearing  is  concluded.  When  the 
initial  decision  is  issued.  Rule  531 
requires  that  if  the  original  terms  of  a 
temporary  order  are  not  to  be  made 
permanent,  the  administrative  law  judge 
shall  set  aside,  limit  or  suspend  the 
terms  of  the  order  in  accordance  with 
their  initial  decision.  See  17  CFR 
200.30-9  (authority  delegated  to  the 
administrative  law  judges  to  set  aside, 
limit  or  suspend  temporary  orders  in 
accord  with  an  initial  decision).  Hence, 
if  the  initial  decision  denies  a 
permanent  cease-and-desist  order,  the 
temporary  order  may  be  suspended 
pending  any  appeal  of  the  initial 
decision. 

If  an  initial  decision  would  make  a 
pending  temporary  order  permanent  the 
temporary  order  will  not  be  suspended. 
If  the  initial  decision  is  appealed,  the 
Commission  may  take  as  long  as  needed 
to  reach  a  decision  on  the  need  for  a 
permanent  order.  Rule  514(b)  provides, 
however,  that  the  temporary  order  shall 
be  suspended  after  180  days  from 
issuance  of  the  briefing  schedule  order 
pursuant  to  Rule  540  in  connection  with 
the  appeal,  or  such  longer  time  as 
consented  to  by  the  respondent,  if  the 
Commission  has  not  issued  its  decision 
by  that  time. 

Rule  520.  Suspension  of  Registration  of 
Brokers,  Dealers,  or  other  Exchange  Act- 
Registered  Entities:  AppUcation 

(a)  Procedure.  A  request  for 
suspension  of  a  registered  broker, 
dealer,  municipal  securities  dealer, 
government  securities  broker, 
govenunent  securities  dealer,  or  transfer 
agent  pending  a  final  determination 
whether  the  registration  shall  be 
revoked  shall  be  made  by  application 
filed  by  the  Division  of  Enforcement. 
The  application  shall  set  forth  the 
statutory  provision  or  rule  that  each 
respondent  is  alleged  to  have  violated 
and  the  temporary  suspension  sought  as 
to  each  respondent. 


(b)  Accompanying  Documents.  The 
application  shall  be  accompanied  by  a 
declaration  of  facts  signed  by  a  person 
with  knowledge  of  the  facts  contained 
therein,  a  memorandum  of  points  and 
authorities,  a  proposed  order  imposing 
the  temporary  suspension  of  registration 
sought,  and  a  proposed  notice  of  hearing 
and  order  to  show  cause  whether  the 
temporary  suspension  of  registration 
should  be  imposed.  If  a  proceeding  to 
determine  whether  to  revoke  the 
registration  permanently  has  not  already 
been  commenced,  a  proposed  order 
instituting  proceedings  to  determine 
whether  a  permanent  sanction  should 
be  imposed  shall  also  be  filed  with  the 
application. 

(c)  With  Whom  Filed.  The  application 
shall  be  filed  with  the  Secretary  or,  if 
the  Secretary  is  unavailable,  with  the 
duty  officer.  In  no  event  shall  an 
application  be  filed  writh  an 
administrative  law  judge. 

(d)  Record  of  Hearings.  All  hearings 
shall  be  recorded  or  transcribed 
pursuant  to  Rule  302. 

Comment:  The  Exchange  Act  provides 
for  the  Commission's  authority  to 
suspend  certain  entities  registered 
under  the  Act.  See  Exchange  Act 
§§  15(b)(5),  15B(c){3).15C(c)(l)(B). 
17A(c)(4)(A),  15  U.S.C.  §§  78o(b)(5). 
78o-4(c)(3),  78o-5(c)(l)(B),  78q- 
1(c)(4)(A).  The  procedures  for  the 
suspension  of  Exchange  Act-registered 
entities  are  based  upon  the  applicable 
statutory  standards  and  modeled  upon 
provisions  applicable  to  temporary 
cease-and-desist  order  proceedings. 
From  1936  through  1981,  the 
Corrunission  brought  over  30 
proceedings  to  suspend  temporarily  the 
registration  of  a  broker  or  dealer 
pending  final  determination  whether 
the  registration  would  be  permanently 
revoked.  In  contrast  to  practice  before 
1981,  the  Rules  provide  that  the 
Commission,  without  prior  assignment 
to  a  hearing  officer  for  initial  decision, 
will  decide  applications  to  suspend  a 
registration  pending  final  determination 
whether  the  registration  should  be 
permanently  revoked. 

Rule  521.  Suspension  of  Registration  of 
Brokers,  Dealers,  or  Other  Exchange 
Act-Registered  Entities:  Notice  and 
Opportunity  for  Hearing  on  Application 

(a)  How  Given.  Notice  of  an 
application  to  suspend  a  registration 
pursuant  to  Rule  520  shall  be  made  by 
serving  a  notice  of  hearing  and  order  to 
show  cause  pursuant  to  Rule  141(b)  or, 
where  timely  service  of  a  notice  of 
hearing  pursuant  to  Rule  141(b)  is  not 
practicable,  by  any  other  means 
reasonably  calculated  to  give  actual 
notice  that  a  hearing  will  be  held. 
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including  telephonic  notification  of  the 
general  subject  matter,  time,  and  place 
of  the  hearing. 

(b)  Hearing:  Before  Whom  Held. 
Except  as  provided  in  paragraph  (d)  of 
this  rule,  hearings  on  an  application  to 
suspend  a  registration  pursuant  to  Rule 
520  shall  be  held  before  the 
Commission. 

(c)  Presiding  Officer  Designation.  The 
Chairman  shall  preside  or  designate  a 
Commissioner  to  preside  at  the  hearing. 
If  the  Chairman  is  absent  or  unavailable 
at  the  time  of  hearing  and  no  other 
Commissioner  has  been  designated  to 
preside,  the  duty  officer  on  the  day  the 
hearing  begins  shall  preside  or  designate 
another  Commissioner  to  preside. 

(d)  Procedure  at  Hearing.  (1)  The 
presiding  officer  shall  have  all  those 
powers  of  a  hearing  officer  set  forth  in 
Rule  111  and  shall  rule  on  the 
admissibility  of  evidence  and  other 
procedural  matters,  including,  but  not 
limited  to:  whether  oral  testimony  will 
be  heard;  the  time  allowed  each  party 
for  the  submission  of  evidence  or 
argument;  and  whether  post-hearing 
submission  of  briefs,  proposed  findings 
of  fact  and  conclusions  of  law  will  be 
permitted  and  if  so.  the  procedures  for 
submission;  provided,  however,  that  the 
person  presiding  may  consult  with  other 
Commissioners  participating  in  the 
hearing  on  these  or  any  other  question 
of  procedure. 

(2)  Each  Commissioner  present  at  the 
hearing  shall  be  afforded  a  reasonable 
opportunity  to  ask  questions  of 
witnesses,  if  any,  or  counsel. 

(3)  A  party  or  witness  may  participate 
by  telephone.  Alternative  means  of 
remote  access,  including  a  video  link, 
shall  be  permitted  in  the  Commission's 
discretion.  Factors  the  Commission  may 
consider  in  determining  whether  to 
permit  alternative  means  of  remote 
access  include,  but  are  not  limited  to, 
whether  allowing  an  alternative  means 
of  access  will  delay  the  hearing, 
whether  the  alternative  means  is 
reliable,  and  whether  the  party 
proposing  its  use  has  made 
arrangements  to  pay  for  its  cost. 

(4)  After  a  hearing  has  begun,  the 
Commission  may,  on  its  own  motion  or 
the  motion  of  a  party,  assign  a  hearing 
officer  to  preside  at  the  taking  of  oral 
testimony  or  other  evidence  and  to 
certify  the  record  of  such  testimony  or 
other  evidence  to  the  Commission 
within  a  fixed  period  of  time.  No 
recommended  or  initial  decision  shall 
be  made. 


Rule  522.  Suspension  of  Registration  of 
Brokers,  Dealers,  or  other  Exchange  Act- 
Registered  Entities:  Issuance  and 
Review  of  Order 

(a)  Basis  for  Issuance.  An  order 
suspending  a  registration,  pending  final 
determination  as  to  whether  the 
registration  shall  be  revoked  shall  be 
issued  only  if  the  Commission  finds  that 
the  suspension  is  necessary  or 
appropriate  in  the  public  interest  or  for 
the  protection  of  investors. 

(b)  Content,  Scope  and  Form  of  Order. 
Each  order  suspending  a  registration  . 
shall; 

(1)  describe  the  basis  for  its  issuance, 
including  the  alleged  or  threatened 
violations  and  the  harm  that  is  likely  to 
result  without  the  issuance  of  an  order; 

(2)  describe  in  reasonable  detail,  and 
not  by  reference  to  the  order  instituting 
proceedings  or  any  other  document,  the 
act  or  acts  the  respondent  is  to  take  or 
refrain  from  taking;  and 

(3)  be  indorsed  with  the  date  and  hoiu- 
of  issuance. 

(c)  Effective  Upon  Service.  An  order 
suspending  a  registration  is  effective 
upon  service  upon  the  respondent. 

(d)  Service:  How  Made.  Service  of  an 
order  suspending  a  registration  shall  be 
made  pursuant  to  Rule  141(a).  The 
person  who  serves  the  order  shall 
promptly  file  a  declaration  of  service 
identifying  the  person  served,  the 
method  of  service,  the  date  of  service, 
the  address  to  which  service  was  made 
and  the  person  who  made  service; 
provided,  however,  failure  to  file  such 
a  declaration  shall  have  no  effect  on  the 
validity  of  the  service. 

(e)  Commission  Review.  At  any  time 
after  the  respondent  has  been  served 
with  an  order  suspending  a  registration, 
the  respondent  may  apply  to  the 
Commission  or  the  hearing  officer  to 
have  the  order  set  aside,  limited,  or 
suspended.  The  application  shall  set 
forth  with  specificity  the  facts  that 
support  the  request. 

Comment  (b):  When  an  order 
suspending  a  registration  is  issued, 
there  may  be  trades  in  process  or  other 
commitments  which  the  respondent  is 
obligated  to  meet  as  well  as  other 
ongoing  activities  which  would  have  to 
be  addressed  to  permit  an  orderly 
cessation  of  business.  The  Rule, 
therefore,  requires  a  description,  in 
reasonable  detail  of  the  act  or  acts  the 
respondent  is  to  take  or  refrain  from 
taking.  To  protect  investors  or  the 
public,  the  order  may  provide  that  a 
suspension  will  be  effective  in  stages,  or 
only  after  a  period  of  time. 


Rule  523.  [Reserved] 

Rule  524.  Suspension  of  Registrations: 
Duration 

Unless  set  aside,  limited  or  suspended 
by  order  of  the  Commission,  a  court  of 
competent  jurisdiction,  or  a  hearing 
officer  acting  pursuant  to  Rule  531,  an 
order  suspending  a  registration  shall 
remain  effective  and  enforceable  until 
the  earUer  of: 

(a)  the  completion  of  proceedings  to 
determine  whether  the  registration  shall 
be  permanently  revoked;  or 

(b)  180  days,  or  such  longer  time  as 
consented  to  by  the  respondent,  after 
issuance  of  a  briefing  schedule  order 
pursuant  to  Rule  540(b).  if  an  initial 
decision  whether  the  registration  shall 
be  permanently  revoked  is  appealed. 

Rule  530.  Initial  Decision  on  Permanent 
Order:  Timing  for  Submitting  Proposed 
Findings  and  Preparation  of  Decision 

Unless  otherwise  ordered  by  the 
Commission  or  hearing  officer,  if  a 
temporary  cease-and-desist  order  or 
suspension  of  registration  order  is  in 
effect,  the  following  time  limits  shall 
apply  to  preparation  of  an  initial 
decision  as  to  whether  such  order 
should  be  made  permanent: 

(a)  proposed  findings  and  conclusions 
and  briefs  in  support  thereof  shall  be 
filed  30  days  after  the  close  of  the 
hearing: 

(b)  the  record  in  the  proceedings  shall 
be  served  by  the  Secretary  upon  the 
hearing  officer  three  days  after  the  date 
for  the  filing  of  the  last  brief  called  for 
by  the  hearing  officer;  and 

(c)  the  initial  decision  shall  be  filed 
with  the  Secretary  at  the  earliest 
possible  time,  but  in  no  event  more  than 
30  days  after  service  of  the  record, 
unless  the  hearing  officer,  by  order.        ^ 
shall  extend  the  time  for  good  cause 
shown  for  a  period  not  to  exceed  30 
days. 

Rule  531.  Initial  Decision  on  Permanent 
Order:  Effect  on  Temporary  Order 

(a)  Specification  of  Permanent 
Sanction.  If.  at  the  time  an  initial 
decision  is  issued,  a  temporary  sanction 
is  in  effect  as  to  any  respondent,  the 
initial  decision  shall  specify: 

(1)  which  terms  or  conditions  of  a 
temporary  cease-and-desist  order,  if  any. 
shall  become  permanent;  and 

(2)  whether  a  temporary  suspension  of 
a  respondent's  registration,  if  any,  shall 
be  made  a  permanent  revocation  of 
registration. 

(b)  Modification  of  Temporary  Order. 
If  any  temporary  sanction  shall  not 
become  permanent  under  the  terms  of 
the  initial  decision,  the  hearing  officer 
shall  issue  a  separate  order  setting  aside. 


limiting  or  suspending  the  temporary 
sanction  then  in  effect  in  accordance 
with  the  terms  of  the  initial  decision. 
The  hearing  officer  shall  decline  to 
suspend  a  term  or  condition  of  a 
temporary  cease-and-desist  order  if  it  is 
found  that  the  continued  effectiveness 
of  such  term  or  condition  is  necessary 
to  effectuate  any  term  of  the  relief 
ordered  in  the  initial  decision, 
including  the  payment  of  disgorgement, 
interest  or  penalties.  An  order 
modifying  temporary  sanctions  shall  be 
effective  14  days  after  service.  Within 
one  week  of  service  of  the  order 
modifying  temporary  sanctions  any 
party  may  seek  a  stay  or  modification  of 
the  order  fi-om  the  Conunission 
pursuant  to  Rule  401. 

Comment:  If,  after  hearing  all  the 
evidence  as  to  whether  a  permanent 
cease-and-desist  order  or  permanent 
suspension  of  registration  should  be 
issued,  a  hearing  officer  issues  an  initial 
decision  denying  a  permanent  order, 
consideration  must  be  given  to  the 
necessity  for  continuation  of  the 
temporary  order. 

Rule  531  requires  that  the  hearing 
officer  modify  the  temporary  sanction 
order  in  accordance  with  the  initial 
decision.  See  17  CFR  200.30-9 
(authority  delegated  to  the 
administrative  law  judges  to  set  aside, 
limit  or  suspend  temporary  orders  in 
accord  with  an  initial  decision).  In  order 
to  allow  time  for  each  party  to  seek 
Commission  review  of  any  modification 
to  the  temporary  sanction,  the  hearing 
officer's  order  will  not  become  effective 
for  14  days. 

The  initial  decision  of  the  hearing 
officer  to  deny  a  permanent  order  in 
whole  or  in  part  is  reached  after  all 
evidence  has  been  heard  and  briefs  have 
bpen  submitted.  By  contrast,  the 
decision  to  enter  a  temporary  sanction, 
and  in  the  case  of  a  temporary  cease- 
and-desist  order,  any  judicial  review,  is 
more  limited  in  scope.  Nonetheless,  the 
hearing  officer's  judgment  that 
continuation  of  a  temporary  order  is  not 
necessary  must  be  balanced  against  the 
fact  that  the  initial  decision  may  be 
reversed.  The  Conunission's  decision 
whether  to  stay  or  modify  the  hearing 
officer's  order  is  an  interim  procedural 
ruling  that  is  not  be  subject  to  judicial 
review. 

Rule  540.  Appeal  and  Commission 
Review  of  Initial  Decision  Making  a 
Temporary  Order  Permanent 

(a)  Petition  for  Review.  Any  person 
who  seeks  Commission  review  of  an 
initial  decision  as  to  whether  a 
temporary  sanction  shall  be  made 
permanent  shall  file  a  petition  for 
review  pursuant  to  Rule  410,  provided. 


however,  that  the  petition  must  be  filed 
within  10  days  after  service  of  the  initial 
decision. 

(b)  i?evieM'  Procedure.  If  the 
Commission  determines  to  grant  or 
order  review,  it  shall  issue  a  briefing 
schedule  order  pursuant  to  Rule  450. 
Unless  othenvise  ordered  by  the 
Commission,  opening  briefs  shall  be 
filed  within  21  days  of  the  order 
granting  or  ordering  review,  and 
opposition  briefs  shall  be  filed  within 

14  days  after  opening  briefs  are  filed. 
Reply  briefs  shall  be  filed  within  seven 
days  after  opposition  briefs  are  filed. 
Oral  argument,  if  granted  by  the 
Commission,  shall  be  held  writhin  90 
days  of  the  issuance  of  the  briefing 
schedule  order. 

Rule  550.  Sununary  Suspensions 
Piirsuant  to  Exchange  Act  Section 
12(k)(l)(A) 

(a)  Petition  for  Termination  of 
Suspension.  Any  person  adversely 
affected  by  a  suspension  pursuant  to 
Section  12(k)(l)(A)  of  the  Exchange  Act, 

15  U.S.C.  78l(k)(l)(A).  who  desires  to 
show  that  such  suspension  is  not 
necessary  in  the  public  interest  or  for 
the  protection  of  investors  may  file  a 
sworn  petition  with  the  Secretary, 
requesting  that  the  suspension  be 
terminated.  The  petition  shall  set  forth 
the  reasons  why  the  petitioner  believes 
that  the  suspension  of  trading  should 
not  continue  and  state  with  particularity 
the  facts  upon  which  the  petitioner 
relies. 

(b)  Commission  Consideration  of  a 
Petition.The  Conunission,  in  its 
discretion,  may  schedule  a  hearing  on 
the  matter,  request  additional  written 
submissions,  or  decide  the  matter  on  the 
facts  presented  in  the  petition  and  any 
other  relevant  facts  known  to  the 
Commission.  If  the  petitioner  fails  to 
cooperate  with,  obstructs,  or  refuses  to 
permit  the  making  of  an  examination  by 
the  Commission,  such  conduct  shall  be 
grounds  to  deny  the  petition. 

Comment:  Exchange  Act  Section  12(k) 
authorizes  the  Commission  summarily 
to  suspend  trading  in  securities  for  10- 
day  periods,  if  in  its  opinion  the  public 
interest  or  the  protection  of  investors  so 
requires.  See  15  U.S.C.  78/(k).  Orders 
suspending  trading  in  particular 
securities  pursuant  to  Section 
12(k)(l)(A)  are  directed  towards  a 
secxuity;  they  do  not  name  a  person  or 
entity  as  a  respondent.  Accordingly. 
Rule  550  establishes  a  special 
mechanism  to  allow  persons  adversely 
affected  by  a  suspension  to  petition  for 
jrelief. 

The  usual  purpose  of  a  suspension  is 
to  alert  the  investing  public  that  there  is 
insufficient  public  information  about 


the  issuer  upon  which  an  informed 
investment  judgment  can  be  made  or 
that  the  market  for  the  securities  may  be 
reacting  to  manipulative  forces  or 
deceptive  practices.  Consequently,  the 
primary  issues  normally  to  be 
considered  by  the  Commission  in 
determining  whether  or  not  a  10-day 
suspension  should  be  instituted  are 
whether  or  not  there  is  sufficient  public 
information  upon  which  to  base  an 
informed  investment  decision  or 
whether  the  market  for  the  seciuity 
appears  to  reflect  manipulative  or 
deceptive  activities. 

Rules  Regarding  Disgorgement  and 
Penalty  Payments 

Rule  600.  Interest  on  Sums  Disgorged 

(a)  Interest  Required.  Prejudgment 
interest  shall  be  due  on  any  siun 
required  to  be  paid  pursuant  to  an  order 
of  disgorgement.  The  disgorgement 
order  shall  specify  each  violation  that 
forms  the  basis  for  the  disgorgement 
ordered;  the  date  which,  for  purposes  of 
calculating  disgorgement,  each  such 
violation  was  deemed  to  have  occurred; 
the  amount  to  be  disgorged  for  each 
such  violation;  and  the  total  siun  to  be 
disgorged.  Prejudgment  interest  shall  be 
due  from  the  first  day  of  the  month 
following  each  such  violation  through 
the  last  day  of  the  month  preceding  the 
month  in  which  payment  of 
disgorgement  is  made.  The  order  shall 
state  the  amount  of  prejudgment  interest 
owed  as  of  the  date  of  the  disgorgement 
order  and  that  interest  shall  continue  to 
accrue  on  all  funds  owed  until  they  are 
paid. 

(b)  Rate  of  Interest.  Interest  on  the 
sum  to  be  disgorged  shall  he  computed 
at  the  underpayment  rate  of  interest 
established  imder  Section  6621(a)(2)  of 
the  Internal  Revenue  Code,  26  U.S.C. 
6621(a)(2),  and  shall  be  compoimded 
quarterly.  The  Commission  or  the 
hearing  officer  may.  by  order.  si>ecify  a 
lower  rate  of  prejudgment  interest  as  to 
any  funds  which  the  respondent  has 
placed  in  an  escrow  or  otherwrise 
guaranteed  for  payment  of  disgorgement 
upon  a  final  determination  of  the 
respondent's  Uability.  Escrow  and  other 
guarantee  arrangements  must  be 
approved  by  the  Commission  or  the 
hearing  officer  prior  to  entry  of  the 
disgorgement  order. 

Comment:  The  Commission  is 
authorized  to  order  disgorgement, 
"including  reasonable  interest,"  in  any 
administrative  proceeding  in  which  a 
cease-and-desist  order  is  sought  or  a 
civil  monetary  penalty  could  be 
imposed.  See.  e.g..  Exchange  Act 
§2lB(e).  15  U.S.C.  78u-2(e)  (monetary 
penalty  proceedings);  Exchange  Act 
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§2lC(e),  15  U.S.C.  78u-3(e)  (cease-and- 
desist  proceedings).  The  purpose  of 
disgorgement  in  Conunission 
administrative  proceedings  is  to  deny  a 
wrongdoer  his  ill-gotten  gains.  See  TTie 
Securities  Law  Enforcement  Remedies 
and  Penny  Stock  Reform  Act  of  1990.  S. 
Rep.  No.  337, 101st  Cong..  2d  Sess.  16 
(1990)  ("[Dlisgorgement  forces  a 
defendant  to  give  up  the  amount  by 
which  he  was  unjustly  enriched."). 
Unless  prejudgment  interest  is  assessed 
on  funds  to  be  disgorged,  the  wrongdoer 
benefits  unjustly  by  having  had  the 
equivalent  of  an  interest  free  loan  from 
the  victims  of  his  wrongdoing.  In  order 
to  effectuate  fully  the  remedial  purposes 
of  disgorgement.  Rule  600  therefore 
requires  that  prejudgment  interest  be 
assessed  on  all  funds  to  be  disgorged. 

Rule  600  prescribes  the  payment  of   . 
prejudgment  interest  at  the 
underpayment  rate  of  interest 
established  under  Section  6621(a)(2)  of 
the  Internal  Revenue  Code.  26  U.S.C. 
6621(a)(2).  The  Commission  or  hearing 
officer,  by  order,  may  specify  a  lower 
rate  of  prejudgment  interest,  however, 
as  to  funds  which  the  respondent,  with 
the  approval  of  the  Commission  or 
hearing  officer,  and  prior  to  entry  of  the 
disgorgement  order,  placed  in  an 
approved  escrow  or  otherwise 
guaranteed  for  payment  of  disgorgement 
upon  a  finding  of  liability.  In  calculating 
the  rate  of  prejudgment  interest  as  to 
such  funds,  the  Commission  or  hearing 
officer  may  take  into  account  the  actual 
interest  obtained  on  the  funds  while  in 
escrow,  with  appropriate  adjustments 
for  expenses  of  die  escrow  or  guarantee. 

An  adjustment  to  the  rate  of 
prejudgment  interest  may  be 
appropriate  if  a  respondent  makes 
arrangements  to  escrow  or  guarantee 
payment  of  disputed  funds  prior  to  a 
formal  adjudication  of  liability  because 
the  respondent's  continuing  benefit 
from  those  funds  is  significantly 
limited.  Providing  such  an  adjustment 
to  the  prejudgment  interest  facilitates 
the  prompt  and  cost-efficient  return  of 
investor  funds  upon  a  finding  of 
liability,  and  permits  a  respondent  to 
limit  its  liability  for  prejudgment 
interest  pending  resolution  of  a 
proceeding.  A  person  who  concludes 
prior  to  the  institution  of  proceedings 
that  he  or  she  may  be  liable  for 
disgorgement  claims  may,  in 
anticipation  of  proceedings,  seek  to 
limit  potential  prejudgment  interest  by 
establishing  an  escrow  or  equivalent 
arrangement  on  terms  in  accord  with 
this  rule.  Such  terms  would  include 
approval  of  the  escrow  by  the 
Commission  or  by  the  staff,  piu^uant  to 
delegated  authority. 


Revision  Comment:  A  number  of 
comments  addressed  criteria  for 
whether  prejudgment  interest  should  be 
assessed  and  what  an  appropriate  rate  of 
prejudgment  interest  would  be.  A 
respondent  who  wrongfully  takes  for  his 
own  use  monies  that  belong  to  investors 
or  other  persons  has  received  the 
equivalent  of  an  interest  free  loan  from 
the  victims  of  his  wrongdoing.  The 
proper  measurement  of  the  benefit  of 
this  loan  to  the  respondent  is  the  cost 
the  respondent  would  otherwise  have 
paid  for  a  comparable,  unsecured  loan. 
The  actual  use  to  which  the  respondent 
put  the  funds,  or  the  rate  of  return  the 
respondent  earned  is  irrelevant. 
Similarly,  it  is  irrelevant  to  the 
calculation  of  the  respondent's 
economic  benefit  whether  he  obtained 
use  of  the  funds  by  fraud  or  negligence. 
In  order  to  fulfill  the  remedial  purposes 
of  disgorgement,  a  respondent  should 
never  be  allowed  free  use  of  funds 
wrongfully  obtained  from  others. 
Therefore,  the  Commission  concluded 
that  prejudgment  interest  should  be 
assessed  on  all  funds  to  be  disgorged. 

Seeking  to  determine  the  specific 
interest  rate  for  borrowed  funds  a 
particular  respondent  might  have 
obtained  in  an  arms  length  transaction 
would  involve  an  inquiry  into  a  wide 
variety  of  factors,  including  xuiique 
characteristics  of  the  respondent's  credit 
history  and  general  economic 
conditions  at  the  time  of  the  violation. 
Typically,  however,  the  interest  rate 
charged  to  small  entities  or  individuals 
for  unsecured  credit  by  a  lender  with  no 
prior  relationship  torthe  borrower  will 
be  at  the  prime  rate  plus  two  to  five 
points.  The  Internal  Revenue  Code 
underpayment  rate  of  interest 
established  under  Section  6621(a)(2)  of 
the  Internal  Revenue  Code,  26  U.S.C. 
§  6621(a)(2),  a  widely  published, 
floating  rate  based  on  a  fixed  margin 
above  the  rate  for  treasury  bills,  is  a 
reasonable  proxy  for  an  unsecured  loan 
rate.  Accordingly,  Rule  600  prescribes 
the  payment  of  prejudgment  interest  at 
the  Internal  Revenue  Code 
underpayment  rate. 

Commenters  suggested  that  a  lower 
rate,  such  as  the  treasury  bill  rate,  was 
a  more  appropriate  measiu^  of 
prejudgment  interest.  The  treasury  bill 
rate,  which  reflects  the  rate  paid  by  the 
U.S.  Government  to  borrow  money,  is 
lower  than  the  cost  of  funds  rate  that 
ordinarily  could  be  obtained  by  an 
unsecured,  private  borrower.  That  rate, 
or  any  other  below-market  rate  for  the 
cost  of  funds  is  therefore  not  an 
appropriate  measure  of  prejudgment 
interest  to  charge  in  remedial 
proceedings,  where  the  purpose  of  the 
prejudgment  interest  is  to  deny  a 


wrongdoer  any  economic  benefit  from 
his  violations.  One  commenter 
advocated  that  in  assessing  prejudgment 
interest  the  Commission  should  be 
guided  by  factors  which  a  court  would 
consider  in  awarding  prejudgment 
interest  in  a  dispute  between  private 
parties.  The  criteria  courts  use  in 
seeking  to  balance  competing  private 
economic  interests,  particularly  in 
commercial  settings  voluntarily  entered 
into  by  the  parties,  should  not  govern 
assessment  of  prejudgment  interest 
authorized  by  statute  in  a  remedial  law 
enforcement  action. 

The  Commission  considered  whether 
any  other  prejudgment  interest  rate,  or 
a  case  by  case  determination  of  a  rate, 
would  be  more  appropriate  than  the 
Internal  Revenue  Code  underpayment 
rate.  No  other  widely  pubUshed,  floating 
rate  appears  to  offer  a  proxy  for 
borrowing  costs  which  would  better 
approximate  a  typical  respondent's  cost 
of  funds.  A  case-by-case  approach  to 
assessing  prejudgment  interest  would  be 
unduly  complicated,  particularly  in 
Ught  of  the  speculative  natiu^  of  a  post- 
hoc  determination  of  the  costs  a 
particular  respondent  would  have  been 
able  to  obtain  in  connection  with 
activities  that  violated  the  federal 
securities  laws.  Finally,  restitution 
payments  or  other  factors  that  might  be 
appropriately  considered  to  have 
diminished  the  duration  of  a 
respondent's  use  of  ill-gotten  gains 
would  affect  the  calculation  of 
disgorgement  principal  owed  at  various 
times,  and  thereby  reduce  prejudgment 
interest  by  a  corresponding  amount,  but 
should  not  alter  the  rate  of  interest. 
Based  on  all  these  considerations,  the 
Commission  concluded  that  ordinarily, 
the  IRS  underpayment  rate  is  a 
reasonable  and  appropriate  rate  to  use 
in  assessing  prejudgment  interest  on 
disgorgement  ordered  as  the  result  of 
remedial  administrative  proceedings. 
If,  however,  a  respondent,  with  tne 
approval  of  the  Commission  or  the 
hearing  officer,  sets  aside  allegedly  ill- 
gotten  gains  in  an  escrow,  or  makes 
other  approved  arrangements 
guaranteeing  payment  upon  a  finding  of 
liability,  the  rationale  for  assessing 
prejudgment  interest  at  a  cost  of  funds 
rate  is  less  compelling.  Since  the  rate  of 
return  a  respondent  can  earn  by  placing 
potential  disgorgement  funds  in  a 
conservative,  risk-free  investment  will 
ordinarily  be  less  than  the  rate 
estabhshed  under  26  U.S.C.  §  6621(a)(2). 
an  adjustment  to  the  rate  of  prejudgment 
interest  may  be  appropriate  when  an 
approved  escrow  is  established.  Cases  in 
which  respondents  have  sought  to 
return  or  escrow  funds  prior  to  a  finding 
of  liabiUty  have  been  rare.  Rule  600  has 


been  revised,  however,  to  adopt 
Commission  practice  which  permits  an 
adjustment  to  the  prejudgment  interest 
rate  when  an  approved  escrow  or 
equivalent  arrangement  is  established 
prior  to  a  finding  of  Uability. 

Rule  601.  Prompt  Payment  of 
Disgorgement,  Interest  and  Penalties 

(a)  Timing  of  Payments.  Unless 
otherwise  provided,  funds  due  pursuant 
to  an  order  by  the  Commission  requiring 
the  payment  of  disgorgement,  interest  or 
penalties  shall  be  paid  no  later  than  21 
days  after  service  of  the  order,  and 
funds  due  pursuant  to  an  order  by  a 
hearing  officer  shall  be  paid  on  the  first 
day  after  the  order  becomes  final 
pursuant  to  Rule  360. 

(b)  Stays.  A  stay  of  any  order 
requiring  the  payment  of  disgorgement, 
interest  or  penalties  may  be  sought  at 
any  time  pursuant  to  Rule  401. 

Comment  (a):  Prompt  collection  of 
disgorgement,  interest  and  penalties  is 
essential  to  prevent  a  dissipation  of 
assets  that  would  thwart  the 
disgorgement  order.  Since  collection  of 
disgorgement,  interest  and  penalties 
becomes  increasingly  more  difficult  the 
longer  it  is  delayed,  timely 
determination  of  whether  a  respondent 
will  pay  disgorgement,  interest  and 
penalties  as  ordered  is  necessary  so  that 
appropriate  collection  efforts  can  be 
initiated.  Procedures  for  execution  of  a 
money  judgment  are  not  available  in  an 
administrative  proceeding.  If  a 
respondent  does  not  pay  disgorgement, 
interest  and  penalties  as  ordered,  the 
Commission  must  determine  whether  to 
seek  enforcement  of  its  order  by 
bringing  a  judicial  action  or  by  referring 
the  matter  to  the  Department  of  Justice 
for  collection.  Both  processes  often 
require  significant  periods  of  time. 

Rule  601  provides,  therefore,  that 
funds  due  piu^uant  to  an  order  by  a 
hearing  officer  are  to  be  paid  on  the  first 
day  after  the  order  becomes  final.  Since 
Rule  360  provides  at  least  a  21 -day 
period  before  a  hearing  officer's  order 
becomes  final,  even  if  no  review  of  the 
order  is  sought,  a  respondent  will  have 
at  least  22  days  notice  before  payment 
is  due.  If  a  respondent  seeks  review  of 
the  hearing  officer's  order,  the 
Commission,  by  order,  must  deny  the 
petition  for  review  or  affirm  the  initial 
decision  before  payment  would  be 
required.  Rule  601  provides  that 
disgorgement,  interest  and  penalties 
owed  pursuant  to  an  order  by  the 
Commission  are  to  be  paid  no  later  than 
21  days  after  service  of  the  order.  The 
one-day  and  21-day  time  periods 
specified  in  Rule  601(a)  may  be 
modified  by  order  in  a  particular  case. 


Rule  610.  Submission  of  Proposed  Plan 
of  Disgorgement 

The  Commission  or  the  hearing  officer 
may,  at  any  time,  order  any  party  to 
submit  a  plan  for  the  administration  and 
distribution  of  disgorgement  funds. 
Unless  ordered  otherwise,  the  Division 
of  Enforcement  shall  submit  a  proposed 
plan  no  later  than  60  days  after  funds  or 
other  assets  have  been  turned  over  by 
the  respondent  pursuant  to  a 
Conunission  disgorgement  order  and 
any  appeals  of  the  disgorgement  order 
have  been  waived  or  completed,  or 
appeal  is  no  longer  available. 

Comment:  The  rules  relating  to 
disgorgement  are  based  on  the 
Commission's  experience  in  judicial 
actions  involving  disgorgement.  In  most 
civil  actions  the  court  orders  the 
Commission  to  submit  a  proposed  plan 
for  administration  and  distribution  of 
disgorgement  funds  which,  after  notice 
and  a  hearing,  the  court  later  approves, 
modifies  or  disapproves.  At  the  hearing, 
parties  and  other  persons  may  present 
their  objections  to  the  court.  Ordinarily, 
the  Division  of  Enforcement  seeks  to 
avoid  disputes  over  the  plan  and 
attempts,  when  preparing  the  plan,  to 
consult  with  other  parties  and  any  other 
persons  who  have  notified  the  staff  or 
the  coiul  of  an  interest  in  the 
disposition  of  disgorgement  funds. 
Since  the  development  of  a 
disgorgement  plan  may  be  a  significant 
undertaking,  it  is  not  required  in  most 
proceedings  until  the  funds  to  be 
disgorged  have  been  transferred  from 
the  control  of  the  respondent  and,  if  the 
disgorgement  order  is  subject  to  ap(>eal, 
until  after  the  appeal  is  decided. 

Similar  procedures  are  established 
under  Rules  610  through  614.  Rule  610 
requires  that  unless  ordered  otherwise, 
the  Division  of  Enforcement  shall 
submit  a  plan  of  disgorgement  no  later 
than  60  days  after  funds  are  turned  over 
by  the  respondent  pursuant  to  a 
disgorgement  order  and  appeals  of  the 
order,  if  any,  are  concluded.  In  some 
cases  a  respondent  may  be  in  a  better 
position  than  the  Division  of 
Enforcement  to  propose  a  disgorgement 
plan.  Any  party,  therefore,  may  be 
required  to  submit  a  plan  of 
disgorgement  in  addition  to  or  in  lieu  of 
the  plan  of  the  Division  of  Enforcement. 
Also,  the  presumptive  60-day  period  set 
forth  in  the  Rule  may  be  modified  by 
order.  For  example,  in  a  case  with 
multiple  respondents,  where  some 
respondents  settle  and  others  choose  to 
litigate,  it  may  be  appropriate  to  await 
the  resolution  of  the  case  against  all 
respondents  before  making  a 
determination  as  to  the  disposition  of 


disgorgement  funds  received  from  those 
who  settled. 

Rule  611.  Contents  of  Plan  of 
Disgorgement;  Provisions  for  Payment 

(a)  Required  Plan  Elements.  Unless 
otherwise  ordered,  a  plan  for  the 
administration  of  a  disgorgement  fund 
shall  include  the  following  elements: 

(1)  procedures  for  the  receipt  of 
additional  funds,  including  the 
specification  of  an  account  where  funds 
will  be  held  and  the  instruments  in 
which  the  funds  may  be  invested; 

(2)  specification  of  categories  of 
persons  potentially  eligible  to  receive 
proceeds  fiY)m  the  fund; 

(3)  procedures  for  providing  notice  to 
such  persons  of  the  existence  of  the 
fund  and  their  potential  eligibiUty  to 
receive  proceeds  of  the  fund; 

(4)  procedures  for  making  and 
approving  claims,  procedures  for 
handling  disputed  claims  and  a  cut-off 
date  for  the  making  of  claims; 

(5)  a  proposed  date  for  the 
termination  of  the  fund,  including 
provisicNi  for  the  disposition  of  any 
funds  not  otherwise  distributed; 

(6)  procedures  for  the  administration 
of  the  fund,  including  selection, 
compensation  and,  as  necessary, 
indemnification  of  a  fund  administrator 
to  oversee  the  fund,  process  claims, 
prepare  accountings,  file  tax  returns 
and,  subject  to  the  approval  of  the 
Commission,  n>ake  distributions  from 
the  fund  to  investors;  and 

(7)  such  other  provisions  as  the 
Commission  or  the  hearing  officer  may 
require. 

(b)  Payment  to  Registry  of  the  Court  or 
Court-Appointed  Receiver.  Subject  to 
such  conditions  as  the  Commission  or 
the  hearing  officer  shall  deem 
appropriate,  a  plaa*  of  disgorgement  may 
provide  for  payment  of  disgorgement 
funds  into  a  court  registry  or  to  a  court- 
appointed  receiver  in  any  case  pending  ' 
in  federal  or  state  court  against  a 
respondent  or  any  other  person  based 
upon  a  complaint  alleging  violations 
arising  itom  the  same  or  substantially 
similar  facts  as  those  alleged  in  the 
Conmaission's  order  instituting 
proceedings. 

(c)  Payment  to  the  United  States 
Treasury  Under  Certain  Circumstances. 
When,  in  the  opinion  of  the 
Conunission  or  the  hearing  officer,  the 
cost  of  administering  a  plan  of 
disgorgement  relative  to  the  value  of  the 
available  disgorgement  funds  and  the 
niunber  of  potential  claimants  would 
not  justify  distribution  of  the 
disgorgement  funds  to  injured  investors, 
the  plan  may  provide  that  the  funds 
shall  be  paid  directly  to  the  general  fund 
of  the  United  States  Treasiuy . 
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Comment  (b):  To  minimize  the  costs 
of  administering  a  plan  of  disgorgement, 
the  Commission  has  in  certain  civil 
injunctive  proceedings  consented  to  the 
payment  of  disgorgement  funds 
obtained  as  the  result  of  a  Commission 
initiated  proceeding  into  a  fund 
established  for  the  benefit  of  persons  in 
a  related  private  civil  action.  See,  e.g.. 
SECv.  Levin.  No.  3-92CV-399D  (N.D. 
Tex  Mar.  2, 1992)  (settlement  directed 
payment  into  court  registry);  SEC  v. 
Boesky,  No.  86-CIV-2299.  sUp  op. 
(S.D.N.Y.  Nov.  14, 1986)  (settlement 
directed  payment  to  escrow  agent).  Rule 
611  provides  for  a  similar  disposition  of 
disgorgement  funds  obtained  in  an 
administrative  proceeding.  Transfer  of 
disgorgement  funds  into  a  fund 
established  in  a  judicial  proceeding  may 
be  subject  to  conditions  on  the  use  of 
the  funds.  For  example,  the  Commission 
has  routinely  prohibited  the  use  of  any 
funds  obtained  in  a  Commission 
initiated  action  to  pay  attorneys'  fees  in 
a  private  lawsuit. 

Comment  (c):  The  Commission  has 
the  authority  to  provide  for  the  retiun  of 
ill-gotten  gains  to  investors,  but  there  is 
no  requirement  that  it  do  so.  See,  e.g., 
Exchange  Act  §§  2lB(e)  and  2lC(e),  15 
U.S.C.  §§78u-2(e)  and  78u-3(e)  ("[t]he 
Commission  is  authorized  to  adopt 
rules,  regulations,  and  orders  •  *  * 
concerning  payments  to  investors"). 
Returning  funds  to  the  United  States 
Treasury  when  the  expense  of  locating 
or  making  distributions  to  injured 
investors  is  prohibitive  is  consistent 
with  treatment  by  the  courts  in  similar 
situations.  SEC  v.  Marcus  Schloss  &■  Co., 
714  F.  Supp.  100  (S.D.N.Y.  1989);  SEC 
v.  Courtois.  [1984-85  Transfer  Binder] 
Fed.  Sec.  L.  Rep.  (CCH)  1 92,000 
(S.D.N.Y.  1985);  SEC  v.  Lund,  570  F. 
Supp.  1397. 1404-1405  (CD.  Cal.  1983). 

Revision  Comment  (b):  The 
respondent  named  in  a  Commission 
action  may  have  settled  a  related  civil 
action  brought  by  private  parties  or  may 
not  have  been  named  in  a  related 
private  party  litigation.  The  rule  has 
been  revised  to  permit  the  payment  of 
disgorged  funds  to  a  fund  established  in 
connection  with  a  judicial  proceeding 
against  the  respondent  or  against  any 
other  person  based  upon  a  complaint 
alleging  violations  arising  from  the  same 
or  substantially  similar  facts  as  those 
alleged  in  the  Commission's  order 
instituting  proceedings. 

Rule  612.  Notice  of  Proposed  Plan  of 
Disgorgement  and  Opportunity  for 
Comment  by  Non-Parties 

Notice  of  a  proposed  plan  of 
disgorgement  shall  be  pubUshed  in  the 
SEC  News  Digest,  in  the  SEC  Docket, 
and  in  such  other  publications  as  the 


Commission  or  the  hearing  officer  may 
require.  The  notice  shall  specify  how 
copies  of  the  proposed  plan  may  be 
obtained  and  shall  state  that  persons 
desiring  to  comment  on  the  proposed 
plan  may  submit  their  views,  in  writing, 
to  the  Commission. 

Comment:  PubUcation  of  notice  that  a 
proposed  plan  has  been  submitted  is 
required  in  order  to  provide  potential 
claimants  or  other  persons  with  an 
opportimity  to  make  known  their  views 
prior  to  adoption  of  the  plan. 

Rule  613.  Order  Approving,  Modifying 
or  Disapproving  Proposed  Plan  of 
Disgorgement 

At  any  time  more  than  30  days  after 
publication  of  notice  of  a  proposed  plan 
of  disgorgement,  the  hearing  officer  or 
the  Commission  shall,  by  order, 
approve,  approve  with  modifications,  or 
disapprove  the  proposed  plan.  In  the 
discretion  of  the  Commission  or  the 
hearing  officer,  a  proposed  plan  of 
disgorgement  that  is  substantially 
modified  prior  to  adoption  may  be 
republished  for  an  additional  comment 
period  pursuant  to  Ride  612.  The  order 
approving  or  disapproving  the  plan 
should  be  entered  within  30  days  after 
the  end  of  the  final  period  allowed  for 
comments  on  the  proposed  plan  unless 
the  Commission  or  the  hearing  officer, 
by  written  order,  allows  a  longer  period 
for  good  cause  shown. 

Comment:  After  submission  of 
comments,  if  any,  the  plan  should  be 
promptly  approved,  approved  as 
Modified  or  disapproved.  The 
Commission  or  the  hearing  officer  may 
hold  a  hearing  on  the  proposed  plan  or 
may  rule  on  the  plan  based  only  on 
written  submissions,  if  any. 

Rule  614.  Administration  of  Plan  of 
Disgorgement 

(a)  Appointment  and  Removal  of 
Administrator.  The  Commission  or  the 
hearing  officer  shall  have  discretion  to 
appoint  any  person,  including  a 
Commission  employee,  as  administrator 
of  a  plan  of  disgorgement  and  to 
delegate  to  that  person  responsibility  for 
administering  the  plan.  A  respondent 
may  be  required  or  permitted  to 
administer  or  assist  in  administering  a 
plan  of  disgorgement,  subject  to  such 
terms  and  conditions  as  the  Commission 
or  the  hearing  officer  deem  appropriate 
to  ensure  the  proper  distribution  of 
funds.  An  administrator  may  be 
removed  at  any  time  by  order  of  the 
Commission  or  hearing  officer. 

(b)  Administrator  to  Post  Bond.  If  the 
administrator  is  not  a  Commission 
employee,  the  administrator  shall  be 
required  to  obtain  a  bond  in  the  manner 
prescribed  by  11  U.S.C.  322,  in  an 


amount  to  be  approved  by  the 
Commission.  The  cost  of  the  bond  may ' 
be  paid  for  as  a  cost  of  administration. 
The  Commission  may  waive  posting  of 
a  bond  for  good  cause  shown. 

(c)  Administrator's  Fees.  If  the 
administrator  is  a  Commission 
employee,  no  fee  shall  be  paid  to  the 
administrator  for  his  or  her  services.  If 
the  administrator  is  not  a  Commission 
employee,  he  or  she  may  file  an 
application  for  fees  for  completed 
services,  and  upon  approval  by  the 
Commission  or  a  hearing  officer,  may  he 
paid  a  reasonable  fee  for  those  services. 
Any  objections  thereto  shall  be  filed 
within  21  days  of  service  of  the 
application  on  the  parties. 

(d)  Source  of  Funds.  Unless  otherwise 
ordered,  fees  and  other  expenses  of 
administering  the  plan  of  disgorgement 
shall  be  paid  first  from  the  interest 
earned  on  disgorged  funds,  and  if  the 
interest  is  not  sufficient,  then  from  the 
corpus. 

(e)  Accountings.  Diuing  the  first  10 
days  of  each  calendar  quarter,  or  as 
otherwise  directed  by  the  Commission 
or  the  hearing  officer,  the  administrator 
shall  file  an  accounting  of  all  monies 
earned  or  received  and  all  monies  spent 
in  connection  with  the  administration  of 
the  plan  of  disgorgement.  A  final 
accoimting  shall  be  submitted  for 
approval  of  the  Commission  or  hearing 
officer  prior  to  discharge  of  the 
administrator  and  cancellation  of  the 
administrator's  bond,  if  any. 

(f)  Amendment.  A  plan  may  be 
amended  upon  motion  by  any  party  or 
the  plan  administrator  or  upon  the 
Commission's  or  hearing  officer's  own 
motion. 

Comment  (a):  In  some  circtunstances, 
for  example,  where  the  number  of 
potential  claimants  to  a  fund  is  small 
and  the  identity  of  the  claimants  is 
known  in  advance,  the  plan  of 
disgorgement  may  be  relatively 
uncomplicated  and  may  not  require 
extensive  resources  to  administer.  In 
such  a  case,  an  administrative  law  judge 
or  a  staff  member  may  administer  the 
plan  of  disgorgement  most  effectively. 

As  in  court  actions,  however,  if  the 
amoimt  of  disgorgement  is  large  or  there 
are  many  potential  claimants, 
administration  of  a  disgorgement  plan 
may  involve  extensive  time  and 
resources  and  may  be  accompUshed 
most  effectively  by  selecting  an 
administrator  with  expertise  in  handUng 
disgorgement-type  proceedings.  Such  a 
person  would,  as  necessary,  be  able  to 
retain  an  accoimting  firm,  a  law  firm,  or 
any  other  entity  necessary  to  assist  in 
the  administration  of  the  disgorgement 
plan. 


Rule  614  does  not  specify  a  method 
for  selecting  an  administrator.  In  court 
proceedings,  the  Conunission  may  have 
an  advisory  role  in  recommending 
individuals  to  the  court  as  possible 
administrators,  but  the  court  itself  must 
select  and  appoint  the  administrator.  In 
administrative  proceedings,  however, 
the  Commission  itself  is  responsible  for 
appointing  the  administrator.  Selection 
of  an  administrator  by  the  Commission 
may  be  subject  to  various  statutory 
provisions  or  regulations  regarding 
personnel  matters,  procurement  and 
contract  requirements,  or  other  matters. 
In  addition,  the  selection  process  should 
promote  public  confidence  that  the 
selection  was  made  on  an  impartial 
basis. 

In  some  proceedings,  particularly 
those  in  which  a  settlement  has  been 
reached,  the  respondent  may  be 
required  or  allowed  to  assist  in 
administering  a  disgorgement  plan.  See, 
e.g..  In  the  Matter  of  Donaldson,  Lufkin 
8-Jenrette  Sec.  Corp.,  Exchange  Act 
Release  No.  27889  (Apr.  11, 1990),  45 
SEC  Docket  1826, 1834  (Apr.  24, 1990). 
Especially  in  such  self-administered 
disgorgement  plans,  the  Commission 
may  require  affidavits,  an  accountant's 
certification,  or  other  safeguards  to 
assure  that  funds  have  been  distributed 
only  in  accordance  with  the  plan. 

Comment  (b):  Funds  or  other  assets 
paid  as  disgorgement  will  be  placed  into 
an  escrow,  custodial  or  similar  account 
established  by  the  Commission  or  with 
the  Commission's  approval  for  the 
purpose  of  holding  such  funds  or  assets 
until  they  are  disbursed.  No  funds  will 
be  transferred  to  the  Commission  itself. 
See  31  U.S.C.  §  3302(b)  (requiring 
agencies  receiving  funds  for  the 
government  to  deposit  the  money  into 
the  Treasury  without  deduction  for  any 
charge  or  claim). 

Funds  paid  pursuant  to  a 
di^orgement  order  do  not  become  the 
property  of  the  Commission  and 
internal  control  and  audit  procedures 
mandated  by  statute  for  the 
Commission's  own  funds  are  not 
apphcable  to  disgorgement  funds.  Rule 
614(b)  requires,  therefore,  that  if  the 
administrator  is  not  a  Commission 
employee,  the  administrator  must  obtain 
a  surety  bond  comparable  to  that  when 
a  trustee  is  appointed  in  a  SIPC 
hquidation  or  bankruptcy  proceeding. 
See  15  U.S.C.  §  78eee(b)(3);  11  U.S.C. 
§  322.  See  also  Rule  614(e)  (quarterly 
accountings  required). 

Comment  (c):  If  the  administrator  is 
not  a  Commission  employee,  reasonable 
fees  may  be  paid  to  the  administrator. 
Payment  of  the  administrator's  fees  may 
be  made  only  upon  a  public  application 
filed  by  the  administrator  and  subject  to 


the  approval  of  the  Commission  or  a 
hearing  officer.  Filings  by  the 
administrator,  including  fee 
applications,  should  conform  to  the 
filing  requirements  of  Rule  151  and  be 
served  on  all  parties  pursuant  to  Rule 
150. 

Comment  (d):  The  Commission  has 
broad  authority  to  adopt  rules, 
regulations  and  orders  it  deems 
appropriate  to  implement  its  authority   ' 
to  order  disgorgernent.  See,  e.g.. 
Exchange  Act  §  2lB(e),  15  U.S.C.  §  78u- 
2(e).  Paragraph  (d)  provides  that  fees 
and  expenses  be  paid  first  out  of  interest 
earned  on  disgorged  funds,  and  if  the 
interest  is  insufficient,  then  out  of  the 
corpus  of  the  funds.  Subject  to  any 
applicable  requirements  established  by 
Congress  with  respect  to  the  use  of 
appropriated  funds,  and  except  to  the 
extent  a  Commission  employee  is 
appointed  administrator,  or  an 
administrative  law  judge  administers  a 
disgorgement  fund  without  the 
assistance  of  an  administrator, 
appropriated  funds  ordinarily  will  not 
be  used  to  defray  the  direct  costs  of 
administering  a  disgorgement  plan. 
Where  the  value  of  the  available 
disgorgement  funds  relative  to  the 
expense  of  administrating  a  plan  of 
disgorgement  from  the  corpus  or  the 
interest  earned  would  not  justify 
distribution  of  funds,  the  disgorged 
funds  may  be  turned  over  to  the  general 
fund  of  the  United  States  Treasury.  See 
Rule  611(c). 

Comment  (f):  After  a  plan  is  approved, 
changed  circumstances  may  require 
amendment  of  the  plan.  A  plan  may  be 
amended  upon  motion  by  any  party  or 
.the  plan  administrator  or  upon  the 
Commission's  or  hearing  officer's  own 
motion.  Procedures  for  pubhcation  of 
notice  or  hearing  on  the  motion  will  be 
subject  to  case  by  case  determination. 

Rule  620.  Right  to  Challenge  Order  of 
Disgorgement 

Other  than  in  connection  with  the 
opportunity  to  submit  comments  as 
provided  in  Rule  612,  no  pereon  shall  be 
granted  leave  to  intervene  or  to 
participate  in  a  proceeding  or  otherwise 
to  appear  to  challenge  an  order  of 
disgorgement;  or  an  order  approving, 
approving  with  modifications,  or 
disapproving  a  plan  of  disgorgement;  or 
any  determination  relating  to  a  plan  of 
disgorgement  based  solely  upon  that 
person's  eUgibiUty  or  potential 
eligibility  to  participate  in  a 
disgorgement  fund  or  based  upon  any 
private  right  of  action  such  person  may 
have  against  any  person  who  is  also  a 
respondent  in  an  enforcement 
proceeding. 


Comment:  The  opportunity  to  submit 
conunents  on  a  plan  of  disgorgement 
does  not  give  a  person  any  rig^t  to 
become  a  party  to  or  intervene  in  an 
enforcement  proceeding.  See  Rule  210 
(no  one  may  become  a  party  or  receive 
leave  to  intervene  in  an  enforcement 

proceeding). 

Although  return  of  ill-gotten  gains  to 
injured  investors  is  often  an  appropriate 
disposition  of  disgorged  funds,  the 
purpose  of  the  Commission's 
administrative  disgorgement  remedy  is 
to  deprive  violators  of  ill-gotten  gains 
and  thus  serve  as  a  deterrent  to 
violations,  rather  than  to  compensate 
injured  investors.  See  The  Securities 
Law  Enforcement  Remedies  and  Penny 
Stock  Reform  Act  of  1990,  S.  Rep.  No. 
337, 101st  Cong.,  2d  Sess.  16  (1990)  ("In 
contrast  to  an  award  of  damages  in  a 
private  action,  which  is  designed  to 
compensate  an  injured  plaintiff, 
disgorgement  forces  a  defendant  to  give 
up  the  amount  by  which  he  was 
unjustly  enriched.").  The  statutory 
remedy  is  consistent  in  this  regard  v«rith 
the  equitable  remedy  available  in  civil 
injunctive  actions  brought  by  the 
Commission.  See,  e.g.,  SEC  v.  First  City 
Financial  Corp.,  890  F.2d  1215,  1230. 
1232  n.24  (D.C.  Cir.  1989)  (the  primary 
purpose  of  disgorgement  is  not  to 
compensate  investors);  SEC  v.  Tome. 
833  F.2d  1086,  1096  (2d  Cir.  1987),  cert. 
denied,  486  U.S.  1014  (1988);  SECv. 
Texas  Gulf  Sulphur  Co..  446  F.2d  1301. 
1307  (2d  Cir.).  cert,  denied,  404  U.S. 
1005  (1971);  Securities  Law 
Enforcement  Remedies  and  Penny  Stock 
Reform  Act  of  1990,  H.R  Rep.  No.  616, 
101st  Cong.,  2d  Sess.  at  22  (1990). 

Where  it  is  not  practical  to  locate 
persons  who  have  been  harmed, 
disgorgement  in  injunctive  actions  has 
been  ordered  paid  into  the  general  fund 
of  the  U.S.  Treasury.  See  SECv.  Marcus 
Schloss  &■  Co.,  714  F.  Supp.  100, 103 
(S.D.N.Y.  1989);  SECv.  Courtois.  [1984- 
85  Transfer  Binder)  Fed.  Sec.  L.  Rep. 
(CCH)  1 92,000,  at  90,959  (S.D.N.Y. 
1985);  SECv.  Lund.  570  F.  Supp.  1397, 
1404-1405  (CD.  Cal.  1983).  In  insider 
trading  cases,  courts  have  required  that 
disgorgement  be  made  available  to 
persons  other  than  investors.  See  SEC  v. 
Materia.  [1983-84  Transfer  Binder]  Fed. 
Sec.  L.  Rep.  (CCH)  1 99,583,  at  97,284- 
85  (S.D.N.Y.  1983),  affd  on  other 
grounds,  745  F.2d  197  (2d  Cir.  1984), 
cert,  denied,  471  U.S.  1053  (1985).  See 
generally  Louis  Loss,  Fundamentals  of 
Securities  Regulation  1007  (2d  ed.  1988) 
(discussing  discretion  exercised  by 
courts  in  designating  recipients  of 
disgorged  funds). 

Since  there  is  not  a  requirement  that 
funds  obtained  in  an  administrative 
enforcement  proceeding  be  paid  to 
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investors,  persons  who  may  have  a 
private  right  of  action  in  federal  court 
against  a  respondent  do  not  thereby 
have  standing  in  the  Commission's 
enforcement  proceeding  against  that 
respondent  to  challenge  a  plan  of 
disgorgement  solely  because  of 
dissatisfaction  with  their  potential 
eligibility  to  receive  funds  from  the 
Commission's  disgorgement  pool.  See 
Marino  v.  Ortiz,  484  U.S.  301,  304 
(1988)  (per  curiam)  (explicitly 
disapproving  of  the  suggestion  in  SEC  v. 
Certain  Un}aiown  Purchasers.  817  F.2d 
1018,  1021  4  n.l  (2d  Cir.  1987),  cert, 
denied,  484  U.S.  1060  (1988),  that  a 
person  has  standing  to  appeal  whenever 
he  "has  an  interest  that  is  affected  by 
the  trial  court's  judgment."). 

The  limitations  in  Rule  620  on 
participation  in  the  proceedings  before 
a  hearing  by  a  person  with  potential 
claims  against  the  disgorgement  pool 
does  not  preclude  a  person  who  is 
aggrieved  by  a  decision  concerning  the 
disposition  of  disgorgement  assets  and 
entitled  to  review  of  the  decision  from 
petition  the  Commission  for  such 
review.  A  person  aggrieved  by  a  final 
decision  of  the  Commission  who  is 
entitled  to  review  may  also  seek  a  stay 
of  the  Commission  order  or  judicial 
review  of  the  order.  See  Rules  360.  401 
and  410;  Section  702  of  the 
Administrative  Procedure  Act,  5  U.S.C. 
§  702.  See  also  SEC  v.  Wozniak,  33  F.3d 
13  (7th  Cir.  1994)  (persons  not  parties  to 
the  litigation  who  objected  to  a 
disgorgement  plan  could  have  sought  a 
stay  of  district  court's  judgment  and 
distribution  of  the  plan  in  order  to  have 
standing  to  appeal). 

Rule  630.  Inability  to  Fay  Disgorgement, 
Interest  or  Penalties 

(a)  Generally.  In  any  proceeding  in 
which  an  order  requiring  payment  of 
disgorgement,  interest  or  penalties  may 
be  entered,  a  respondent  may  present 
evidence  of  an  inability  to  pay 
disgorgement,  interest  or  a  penalty.  The 
Commission  may,  in  its  discretion,  or 
the  hearing  officer  may,  in  his  or  her 
discretion,  consider  evidence 
concerning  ability  to  pay  in  determining 
whether  disgorgement,  interest  or  a 
penalty  is  in  the  public  interest. 

(b)  Financial  Disclosure  Statement. 
Any  respondent  who  asserts  an  inability 
to  pay  disgorgement,  interest  or 
penalties  may  be  required  to  file  a 
sworn  financial  disclosure  statement 
and  to  keep  the  statement  current.  The 
financial  statement  shall  show  the 
respondent's  assets,  liabilities,  income 
or  other  funds  received  and  expenses  or 
other  payments,  from  the  date  of  the 
first  violation  alleged  against  that 
respondent  in  the  order  instituting 


proceedings,  or  such  later  date  as 
specified  by  the  Commission  or  a 
hearing  officer,  to  the  date  of  the  order 
requiring  the  disclosure  statement  to  be 
filed.  By  order,  the  Commission  or  the 
hearing  officer  may  prescribe  the  use  of 
the  Disclosure  of  Assets  and  Financial 
Information  Form  [see  Form  D-A  at 
§  209.1  of  this  chapter)  or  any  other 
form,  may  specify  other  time  periods  for 
which  disclosure  is  required,  and  may 
reqtiire  such  other  iiiWinnation  as 
deemed  necessary  to  evaluate  a  claim  of 
inability  to  pay. 

(c)  Confidentiality.  Any  respondent 
submitting  financial  information 
pursuant  to  this  rule  or  Rule  410(c)  may 
make  a  motion,  pursuant  to  Rule  322, 
for  the  issuance  of  a  protective  order 
against  disclosure  of  the  information 
submitted  to  the  public  or  to  any  parties 
other  than  the  Division  of  Enforcement. 
Prior  to  a  ruling  on  the  motion,  no  party 
receiving  information  as  to  which  a 
motion  for  a  protective  order  has  been 
made  may  transfer  or  convey  the 
information  to  any  other  person  without 
the  prior  permission  of  the  Conunission 
or  the  hearing  officer. 

(d)  Service  Required.  Notwithstanding 
any  provision  of  Rule  322,  a  copy  of  the 
financial  disclosure  statement  shall  be 
served  on  the  Division  of  Enforcement. 

(e)  Failure  to  File  Required  Financial 
Information:  Sanction.  Any  respondent 
who,  after  making  a  claim  of  inability  to 
pay  either  disgorgement,  interest  or  a 
penalty,  fails  to  file  a  financial 
disclosure  statement  when  such  a  filing 
has  been  ordered  or  is  required  by  rule 
may,  in  the  discretion  of  the 
Commission  or  the  hearing  officer,  be 
deemed  to  have  waived  the  claim  of 
inability  to  pay.  No  sanction  pursuant  to 
Rules  155  or  180  shall  be  imposed  for 

a  failure  to  file  such  a  statement. 

Comment  (a):  A  respondent  may 
present  evidence  of  ability  to  pay  a 
penalty,  and  the  Commission  may,  in  its 
discretion,  consider  such  evidence.  See, 
e.g..  Exchange  Act  §  2lB(d).  15  U.S.C. 
§  78u-2(d).  A  respondent's  ability  to  pay 
becomes  a  significant  issue  not  only  in 
proceedings  in  which  a  penalty  is 
ordered,  but  also  when  disgorgement 
and  interest  is  ordered.  Although  no 
statutory  requirement  addresses 
inability  to  pay  disgorgement  or  interest, 
the  Conunission  considers  evidence  of 
ability  to  pay  as  a  factor  in  determining 
whether  a  respondent  should  be 
required  to  pay  disgorgement  and 
interest  as  well  as  penalties.  Rule  630 
codifies  this  practice. 

Comment  (b):  A  respondent  may  not 
be  entirely  candid  about  his  or  her 
financial  position  when  asserting  an 
inability  to  pay  disgorgement,  interest  or 
penalties.  The  Commission  or  a  hearing 


officer  may  require  persons  who  assert 
an  inability  to  pay  disgorgement, 
interest  or  penalties  to  file  sworn, 
verifiable  financial  disclosure 
statements  before  consideration  of 
inability  to  pay  as  a  basis  for  waiving 
disgorgement,  interest  or  penalties. 

Rule  630  provides  that  the 
Commission  or  the  hearing  officer  may 
require  "such  other  information  as 
deemed  necessary  to  evaluate  a  claim  of 
inability  to  pay."  Accordingly,  the 
Division  of  Enforcement  may  seek  an 
order  to  question  the  respondent  imder 
oath  or  may  seek  the  issuance  of 
subpoenas  to  obtain  documents  or 
testimony  concerning  an  asserted 
inability  to  pay.  In  addition,  the  rule 
provides  that,  by  order,  the  Commission 
or  the  hearing  officer  may  prescribe  a 
particular  financial  disclosure  form  to 
be  used  and  may  specify  time  periods 
for  which  disclosure  is  required.  Form 
D-A,  the  Disclosure  of  Assets  and 
Financial  Information  Form,  includes  a 
waiver  by  the  respondent  that 
authorizes  "The  Securities  and 
Exchange  Commission  and  any  of  its 
staff  *   *  *  to  obtain  any  such 
information  from  credit  bureaus, 
financial  institutions  or  any  other 
source  as  may  be  needed  to  verify  the 
statements  made  on  this  form."  If  such 
a  waiver  is  obtained,  the  Division  of 
Enforcement  may  rely  on  it  as  a  basis  to 
seek  confirmation  of  information  in  the 
financial  disclosure  form  without 
further  approval  from  the  hearing  officer 
or  Commission. 

Comment  (c):  The  public's  right  to 
review  financial  disclosure  statements 
submitted  in  connection  with  a 
respondent's  claim  of  inability  to  pay 
should  be  balanced  against  the 
respondent's  legitimate  interest  in 
protecting  confidential  or  personal 
information  from  premature  or 
unnecessary  disclosure.  Each  request  for 
confidentiality  must  be  decided  basefl 
on  the  procedural  status  of  the  case,  the 
extent  to  which  financial  information 
has  already  been  disclosed,  and  the 
individual  facts  and  circumstances 
underlying  the  request. 

While  financial  circumstances  may 
change  during  the  course  of  a 
proceeding,  a  respondent  who  intends 
to  assert  a  claim  of  inability  to  pay  may 
be  required  by  the  hearing  officer  to 
specify  in  connection  with  prehearing 
submissions  or  conferences  whether  the 
issue  will  be  raised.  Early  submission  of 
a  financial  disclosure  form  to  support  a 
planned  claim  of  inability  to  pay  will 
allow  the  hearing  officer  and  parties  to 
better  prepare  for  hearing  and  to  assess 
the  time  needed  for  the  hearing.  Part  I 
of  Form  D-A  requires  only  stunmary 
information  as  to  which  confidentiality 


interests  are  limited.  Part  II  requires 
detailed  back-up  information  that  is 
more  likely  to  call  for  personal, 
confidential  data,  such  as  bank  account 
numbers  and  information  about  regular 
medical  payments.  The  earlier  in  a 
proceeding  the  respondent  is  required  to 
submit  financial  information,  however, 
the  more  compelling  the  case  for  the 
confidentiality  of  personal  financial 
information  such  as  that  called  for  in 
Part  II  of  Form  D-A.  Providing  for 
confidential  treatment  of  personal 
financial  information  at  the  early  stages 
of  a  proceeding  or  prior  to  the 
respondent's  own  introduction  of 
evidence  of  inability  to  pay  protects  a 
respondent's  privacy  interests  to  the 
maximum  extent  in  the  event  that  the 
Division  fails  in  its  case  in  chief  or  that 
the  case  settles  prior  to  completion  of 
the  hearing. 

Comment  (d):  A  copy  of  the  financial 
disclosure  statement  must  be  served  on 
the  Division  of  Enforcement 
notwithstanding  any  motion  for  a 
protective  order.  The  Division  of 
Enforcement  must  have  the 
respondent's  financial  information  in 
order  to  determine  whether  to  challenge 
a  claim  of  inability  to  pay.  Notice  that 
a  disclosure  statement  has  been  filed 
must  also  be  provided  to  other 
respondents,  who  may  seek  all  or  part 
of  the  information  submitted  unless  a 
protective  order  has  been  sought  or 
granted  pursuant  to  Rule  322. 

Fonn 

209.1.  Form  D-A:  Disclosure  of  Assets 
and  Financial  Information 

(a)  Rules  410  and  630  of  the  Rules  of 
Practice  (17  CFR  201.410  and  630  of  this 
chapter)  provide  that  under  certain 
circujnstances  a  respondent  who  asserts 
or  intends  to  assert  an  inability  to  pay 
disgorgement,  interest  or  penalties  may 
be  required  to  disclose  certain  financial 
information.  Unless  otherwise  ordered, 
this  form  may  be  used  by  individuals 
required  to  supply  such  information. 

(o)  The  respondent  filing  Form  D-A  is 
required  promptly  to  notify  the 
Commission  of  any  material  change  in 
the  answer  to  any  question  on  this  form. 

(c)  Form  D-A  may  not  be  withheld 
fi-om  the  Division  of  Enforcement.  A 
respondent  making  financial 
information  disclosures  on  this  form 
after  the  institution  of  proceedings  may 
make  a  motion,  pursuant  to  Rule  322  of 
the  Commission's  Rules  of  Practice  (17 
CFR  201.322  of  this  chapter),  for  the 
issuance  of  a  protective  order  to  limit 
disclosure  of  the  information  submitted 
on  Form  D-A  to  the  public  or  parties 
other  than  the  EHvision  of  Enforcement. 
A  request  for  a  protective  order  allows 


the  requester  an  opportunity  to  justify 
the  need  for  confidentiality.  The  making 
of  a  motion  for  a  protective  order  does 
not,  however,  guarantee  that  disclosure 
will  be  limited. 

(d)  No  party  receiving  information  for 
which  a  motion  for  a  protective  order 
has  been  made  may  transfer  or  convey 
the  information  to  any  other  person 
prior  to  a  ruling  on  the  motion  without 
the  prior  permission  of  the  Commission 
or  a  hearing  officer. 

(e)  A  person  making  financial 
information  disclosiues  on  Form  D-A 
prior  to  the  institution  of  proceedings, 
in  connection  with  an  offer  of 
settlement  or  otherwise,  may  request 
confidential  treatment  of  the 
information  pursuant  to  the  Freedom  of 
Information  Act.  See  the  Conunission 's 
Freedom  of  Information  Act  ("FOIA") 
regulations,  17  CFR  200.83.  A  request 
for  confidential  treatment  allows  the 
requester  an  opportunity  to  substantiate 
the  need  for  confidentiality.  No 
determination  as  to  the  validity  of  any 
request  for  confidential  treatment  wiU 
be  made  until  a  request  for  disclosure  of 
the  information  under  FOIA  is  received. 

Note:  Form  D-A  appears  in  the  appendix 
to  this  document. 

V.  Regulatory  Flexibility  Analysis 

The  initial  Regulatory  Flexibility 
Analysis  was  prepared  in  accordance 
with  5  U.S.C.  603  and  published  in  the 
Proposing  Release.  No  comments  were 
received  on  this  analysis.  The 
Commission  has  prepared  a  Final 
Regulatory  Flexibility  Analysis,  a  copy 
of  which  may  be  obtained  by  writing  to 
Andrew  Glickman,  Esq.,  Office  of  the 
General  Coimsel,  Mail  Stop  6-6, 
Securities  and  Exchange  Commission, 
450  5th  Street,  N.W..  Washington,  D.C. 
20549. 

VI.  Statutory  Basis  For  Rules 

These  amendments  to  the  Rules  of 
Practice  and  related  rules  are  being 
adopted  pursuant  to:  15  U.S.C.  77f,  77g, 
77h,  77h-l,  77j,  77s,  77u,  78c(b),  78d- 
1,  78d-2,  787,  78m,  78n,  78o{d),  78o-3, 
78s,  78U-2,  78U-3,  78v,  78w,  79c,  79s, 
79t,  79z-5a.  77SSS.  77ttt,  80a-8,  80a-9, 
80a-37,  80a-38,  80a-39,  80a-40, 80a- 
41,  80a-44.  80b-3,  80b-9,  80b-ll.  and 
80b-12. 

List  of  Subjects 

17  CFR  Part  200 

Administrative  practice  and 
procedure.  Authority  delegations 
(Government  agencies).  Organization 
and  functions  (Government  agencies). 
Securities. 


17  CFR  Part  201 

Accountants,  Administrative  practice 
and  procedure.  Brokers,  Claims, 
Confidential  business  information, 
Equal  access  to  justice.  Fraud,  Lawyers, 
Penalties,  Seciuities. 

17  CFR  Part  202 

Administrative  practice  and 
procedure. 

17  CFR  Part  203 

Administrative  practice  and 
procediu^,  Reporting  and  recordkeeping 
requirements.  Securities. 

17  CFR  Part  209 

Administrative  practice  and 
procedure — financial  disclosure  form. 

17  CFR  Part  228 

Reporting  and  recordkeeping 
requirements.  Securities. 

17  CFR  Part  229 

Reporting  and  recordkeeping 
requirements,  Securities. 

17  CFR  Part  230 

Reporting  and  recordkeeping 
requirements.  Securities. 

17  CFR  Part  232 

Reporting  and  recordkeeping 
requirements,  Secxirities. 

17  CFR  Part  240 

Accountants,  Administrative  practice 
and  procedure.  Brokers,  Lawyers, 
Penalties,  Reporting  and  recordkeeping 
requirements.  Securities. 

17  CFR  Part  250 

Reporting  and  recordkeeping 
requirements.  Securities. 

17  CFR  Part  260 

Reporting  and  recordkeeping 
requirements.  Securities. 

17  CFR  Part  270 

Reporting  and  recordkeeping 
requirements,  Seciuities. 

17  CFR  Part  275 

Reporting  and  recordkeeping 
requirements.  Securities. 

Text  of  Adopted  Rules 

For  the  reasons  set  out  in  the 
preamble.  Title  17,  Chapter  II  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 
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PART  200— ORGANIZATION; 
CONDUCT  AND  ETHICS;  AND 
INFORMATION  AND  REQUESTS 

Subpart  A— Organization  and  Program 
Management 

1.  The  authority  citation  for  part  200, 
subpart  A,  continues  to  read  in  part  as 
follows: 

Authority:  15  U.S.C.  77s,  78d-l,  78d-2, 
78w,  78i/(d).  79t.  79sss.  80a-37,  80b-ll, 
unless  otherwise  noted. 
«         »         •         *         » 

2.  Section  200. l(j)  is  revised  to  read 
as  follows: 

§  20ai  General  statement  and  statutory 
authority. 

(j)  Administrative  sanctions, 
injunctive  remedies,  civil  money 
penalties  and  criminal  prosecution. 
There  are  also  private  rights  of  action  for 
investors  injured  by  violations  of  the 
Acts. 

§20ai6    [Amended] 

3.  In  §  200.16,  remove  the  words 
"Rule  2(e)  of  the  Commission's  Rules  of 
Practice  (§  201.2(e)  of  this  chapter)", 
and,  in  their  place,  add  the  words  "Rule 
102(e)  of  the  Commission's  Rules  of 
Practice  (§  201.102(6^  if  this  chapter)". 

520a30-4    [Amended] 

4.  In  §  200.30-4(a)(5).  remove  the 
words  "Rule  29  of  the  Commission's 
Rules  of  Practice  (17  CFR  201.1- 
201.29)",  and,  in  their  place,  add  the 
words  "Rule  193  of  the  Commission's 
Rules  of  Practice,  §  201.193  of  this 
chapter". 

§200.30-7    [Amended] 

5.  In  §  200.30-7(a)(l),  remove  the 
words  "Rule  21(a)  of  the  Commission's 
rules  of  practice,  §  201.21(a)",  and,  in 
their  place,  add  the  words  "Rule  451  of 
the  Commission's  Rules  of  Practice, 
§201.451". 

6.  In  §  200.30-7(a)(2),  remove  the 
words  "Rule  21(b)  of  the  Commission's 
rules  of  practice,  §  201.21(b)",  and,  in 
their  place,  add  the  words  "Rule  451(c) 
of  the  Commissions  Rules  of  Practice, 

§  201.451(c)". 

7.  In  §  200.30-7  (a)(3)  and  (a)(4), 
remove  the  words  "Rule  13  of  the 
Commission's  rules  of  practice, 

§  201.13",  and,  in  their  place,  add  the 
words  "Rule  161  of  the  Commission's 
Rulesof  Practice,  §201.161"  . 

8.  In  §  200.30-7(a)(5),  remove  the 
words  "Rule  22(d)  of  the  Commission's 
rules  of  practice,  §  201.22(d)",  and.  in 
their  place,  add  the  words  "Rule  450(c) 
of  the  Commission's  Rules  of  Practice, 
§  201.450(c)". 


9.  In  §  200.30-7(a)(9),  remove  the 
words  "rules  6  and  23  of  the 
Commission's  rules  of  practice",  and,  in 
their  place,  add  the  words  "Rules  141 
and  150  of  the  Commission's  Rules  of 
Practice,  §§  201.141  and  201.150  of  this 

chapter". 

10.  In  §  200.30-7  paragraph  (a)(10)  is 
added  to  read  as  follows:  §  200.30-7 
Delegation  of  Authority  to  Secretary  of 
the  Commission. 

(a)*  *  * 

(10)  To  set  the  date  for  sanctions  to 
take  effect  if  an  initial  decision  is  not 
appealed  and  becomes  final  pursuant  to 
Rule  360(d)  or  if  an  initial  decision  is 
affirmed  pursuant  to  Rule  411. 
*        •        •        *        * 

11.  Section  200.30-9  is  revised  to  read 
as  follows: 

§  200.30-0    Delegation  of  authority  to 
hearing  officers. 

Pursuant  to  the  provisions  of  Section 
4A  of  the  Securities  Exchange  Act  of 
1934  (15  U.S.C.  78d-l).  the  Securities 
and  Exchange  Commission  hereby 
delegates,  until  the  Commission  orders 
otherwise,  to  each  Administrative  Law 
Judge  ("Judge")  the  authority: 

(a)  To  maxe  an  initial  decision  in  any 
proceeding  at  which  the  Judge  presides 
in  which  a  hearing  is  required  to  t>e 
conducted  in  conformity  with  the 
Administrative  Procedure  Act  (5  U.S.C. 
557)  unless  such  initial  decision  is 
waived  by  all  parties  who  appear  at  the 
hearing  and  the  Commission  does  not 
subsequently  order  that  an  initial 
decision  nevertheless  be  made  by  the 
Judge,  and  in  any  other  proceeding  in 
which  the  Commission  directs  the  Judge 
to  make  such  a  decision;  auid 

(b)  To  issue,  upon  entry  piusuant  to 
Rule  531  of  the  Commission's  Rules  of 
Practice,  §201.531  of  this  chapter,  of  an 
initial  decision  on  a  permanent  order,  a 
separate  order  setting  aside,  limiting  or 
suspending  any  temporary  sanction,  as 
that  term  is  defined  in  Rule  101(a)(ll) 
of  the  Commission's  Rules  of  Practice. 
§  201.101(a)  of  this  chapter,  then  in 
effect  in  accordance  with  the  terms  of 
the  initial  decision. 

§  200.30-1 0    [Amended] 

12.  In  §  200.30-10(a)(l),  remove  the 
words  "Rule  6(b)  of  the  Commission's 
rules  of  practice,  §  201.6(b)  of  this 
chapter,  and  Rule  11(a)  of  the 
Commission's  rules  of  practice 

(§  201.11(a)  of  this  chapter)",  and,  in 
their  place,  add  the  words  "Rule  200  of 
the  Commission's  Rules  of  Practice, 
§  201.200  of  this  chapter". 

13.  In  §  200.30-10(a)(2),  remove  the 
words  "Rule  11(b)  of  the  Commission's 
rules  of  practice  (§  201.11(b)  of  this 
chapter)",  and.  in  their  place,  add  the 


words  "Rule  110  of  the  Commission's 
Rules  of  Practice.  §  201.110  of  this 

chapter". 

14.  In  §  200.30-10(a)(3).  remove  the 
words  "Rule  13  of  the  Commission's 
rules  of  practice.  §  201.13".  and.  in  their 
place,  add  the  words  "Rule  161  of  the 
Commission's  Rules  of  Practice. 

§201.161". 

15.  In  §  200.3(>-10(a)(4).  remove  the 
words  "Rule  13  of  the  Commission's 
rules  of  practice  (§201.13  of  this 
chapter)",  and.  in  their  place,  add  the 
words  "Rule  161  of  the  Commission's 
Rules  of  Practice,  §201.161  of  this 

chapter". 

16.  In  §  200.30-10(a)(5),  remove  the 
words  "Rule  22(d)  of  the  Commission's 
rules  of  practice  (§  201.22(d)  of  this 
chapter)",  and,  in  their  place,  add  the 
words  "Rule  450(c)  of  the  Commission's 
Rules  of  Practice,  §  201.450(c)  of  this 

chapter".  ,,,,». 

17.  In  §  200.30-10  paragraph  (a)(6)  is 
removed  and  paragraphs  (a)(7)  and  (a)(8) 
are  redesignated  as  paragraphs  (a)(6) 
and  (a)(7). 

18.  In  newly  redesignated  §  200.30- 
10(a)(6).  remove  the  words  "Rule  14(b)  J 
of  the  Commission's  rules  of  practice 
(201.14(b)  of  this  chapter)",  and.  in  their 
place,  add  the  words  "Rule  232  of  the 
Commission's  Rules  of  Practice. 

§  201.232  of  this  chapter". 

19.  Section  200.30-14  is  amended  by 
revising  the  introductory  text  of 
paragraph  (g)(1).  adding  paragraphs 
(g)(l)(x)  through  (g)(l)(xiv),  and  revising 
paragraphs  (g)(2),  and  (g)(4)  through 
(g)(7)  to  read  as  follows: 

§  200.30-1 4    Delegation  of  authority  to  the 
General  Counsel. 

•         •         •         *         * 

(g)(1)  With  respect  to  proceedings 
conducted  pursuant  to  the  Securities 
Act  of  1933  (15  U.S.C.  77a.  et  seq.).  the 
Securities  Exchange  Act  of  1934  (15 
U.S.C.  78a.  et  seq.).  the  Public  Utility 
Holding  Company  Act  of  1935  (15 
U.S.C.  79a.  et  seq.),  the  Trust  hidenture 
Act  of  1939  (15  U.S.C.  77aaa,  et  seq.), 
the  Investment  Company  Act  of  1940 
(15  U.S.C.  80a-l.  et  seq.),  the 
Investment  Advisers  Act  of  1940  (15 
U.S.C.  80b-l.  et  seq.).the  Securities 
Investor  Protection  Act  of  1970  (15 
U.S.C.  78aaa.  et  seq.)  and  the  provisions 
of  Rule  102(e)  of  the  Commission's 
Rules  of  Practice  (§  201.102(e)  of  this 
chapter); 
»        »         *         *         * 

(x)  To  determine  motions  to 
consolidate  proceedings  pending  before 
the  Commission. 

(xi)  To  determine  whether  to  permit 
or  require  that  a  record  of  proceedings 
be  supplemented  with  additional 
evidence. 


(xii)  To  determine  requests  for  leave 
to  file  an  opposition  to  a  petition  for 
review  filed  pursuant  to  the  provisions 
of  Rule  411  of  the  Commission's  Rules 
of  Practice,  §201.411  of  this  chapter. 

(xiii)  To  issue  a  briefing  schedule 
order  pursuant  to  Rule  450  of  the 
Commission's  Rules  of  Practice. 
§  201.450  of  this  chapter. 

(xiv)  To  determine  motions  for 
expedited  briefing  schedules. 

(2)  With  respect  to  proceedings 
conducted  pursuant  to  the  Securities 
Act  of  1933  (15  U.S.C.  77a.  et  seq.),  the 
Securities  Exchange  Act  of  1934  (15 
U.S.C.  7Ba.  et  seq.),  the  Investment 
Company  Act  of  1940  (15  U.S.C.  80a-l. 
et  seq.),  the  Investment  Advisers  Act  of 
1940  ( 15  U.S.C.  80b-l,  et  seq.),  the 
Securities  Investor  Protection  Act  of 
1970  (15  U.S.C.  78aaa.  et  seq.)  and  the 
provisions  of  Rule  102(e)  of  the 
Commission's  Rules  of  Practice 
(§  201.102(e)  of  this  chapter),  to  issue 
findings  and  orders  taking  the  remedial 
action  described  in  the  order  for 
proceedings  where  the  respondents 
expressly  consent  to  such  action,  fail  to 
appear  or  default  in  the  filing  of  answers 
required  to  be  filed;  or  to  grant  a 
request,  based  upon  a  showing  of  good 
cause,  to  vacate  an  order  of  default,  so 
as  to  permit  presentation  of  a  defense. 
***** 

(4)  With  respect  to  proceedings  under 
Sections  19  (d).  (e)  and  (f)  of  the 
Secvuities  Exchange  Act  of  1934  (15 
U.S.C.  78s  (d).  (e)  and  (f)),  to  determine 
that  an  application  for  review  under 
those  sections  has  been  abandoned, 
under  the  provisions  of  Rule  420. 

§  201.420  of  this  chapter,  or  otherwise, 
and  to  issue  an  order  dismissing  the 
application  in  such  event. 

(5)  With  respect  to  proceedings 
conducted  or  reviewed  piusuant  to  the 
Securities  Exchange  Act  of  1934  (15 
U.S.C.  78a,  et  seq.),  the  Investment 
Company  Act  of  1940  (15  U.S.C.  80a-l, 
et  seq.),  the  Investment  Advisers  Act  of 
1940  (  15  U.S.C.  80b^l.  et  seq.)  and  the 
provisions  of  Rule  102(e)  of  the 
Commission's  Rules  of  Practice, 

§  201.102(e)  of  this  chapter,  to 
determine  applications  to  stay 
Commission  orders  pending  appeal  of 
those  orders  to  the  federal  courts  and  to 
determine  applications  to  vacate  such 
stays. 

(6)  With  respect  to  review 
proceedings  pursuant  to  Sections  19  (d). 
(e).  and  (f)  of  the  Securities  Exchange 
Act  of  1934  (15  U.S.C.  78s  (d).  (e).  and 
(f)).  to  determine  applications  for  a  stay 
of  action  taken  by  a  self-regulatory 
organization  pending  Commission 
review  of  that  action  and  to  determine 
applications  to  vacate  such  stays. 


(7)  In  connection  with  Commission 
review  of  actions  taken  by  self- 
regulatory  organizations,  pursuant  to 
Sections  19  (d).  (e)  and  (f)  of  the 
Securities  Exchange  Act  of  1934  (15 
U.S.C.  78s  (d),  (e)  and  (f)).  to  grant  or 
deny  requests  for  oral  argtiment  in 
accordance  with  the  provisions  of  Rule 
451.  §  201.451  of  this  chapter. 


Subpart  B — Disposition  of 
Commission  Business 

20.  The  authority  citation  for  part  200, 
subpart  B  continues  to  read  as  follows: 

Authoritjr:  5  U.S.C  522b. 

21.  Section  200.43  is  amended  by 
adding  ".  except  that  the  duty  officer 
may  preside  at  the  taking  of  evidence 
with  respect  to  the  issuance  of  a 
temporary  cease-and-desist  order  as 
provided  by  Rule  511(c)  of  the 
Commission's  Rules  of  Practice,  ' 

§  201.511(c)  of  this  chapter."  before  the 
period. 

Subpart  F — Code  of  Behavior 
Governing  Ex  Parte  Communications 
Between  Persons  Outside  the 
Commission  and  Decisional 
Employees 

22.  The  authority  citation  for  part  200, 
subpart  F  is  revised  to  read  as  follows: 

Authoritjr:  15  U.S.C.  77s,  78w,  79t,  77s8S, 
80a-37,  80b-ll;  5  U.S.C.  557. 

§200.111    [Amended] 

23.  In  §  200.111(d)(l)(i),  remove  the 
words  "Rule  23  of  the  Commission's 
Rules  of  Practice,  §  201.23".  and.  in 
their  place,  add  the  words  "Rule  150  of 
the  Commission's  Rules  of  Practice. 
§201.150". 

24.  In  §  200.111(d)(2).  remove  the 
words  "Rule  9(c)  of  the  Commission's 
Rules  of  Practice.  §  201.9(c)",  and,  in 
their  place,  add  the  words  "  Rule  210(c) 
of  the  Commission's  Rules  of  Practice, 

§  201.210(c)". 

Subpart  H — Regulations  Pertaining  to 
the  Privacy  of  Individuals  and  Systems 
of  Records  IMaintalned  by  the 
Commission 

25.  The  general  authority  citation  for 
part  200,  subpart  H  is  revised  to  read  as 
follows: 

Authoritjr:  5  U.S.C.  552a(f),  unless 
otherwise  noted. 


§200.312    [Amended] 

26.  In  §  200.312(a)(8),  remove  the 
words  "Rule  2(e)",  and,  in  their  place, 
add  the  words  "Rule  102(e)". 


Subpart  K— Regulations  Pertaining  to 
th9  Protection  of  the  Environment 

27.  The  authority  citation  for  part  200, 
subpart  K  is  revised  to  read  as  follows: 

Authority:  15  U.S.C.  78w(a)(2]. 

§20a564    [Amwtdad] 

28.  In  §  200.554(a),  remove  the  words 
"§  201.20",  and.  in  their  place,  add  the 
words  "Rule  460  of  the  Commission's 
Rules  of  Practice.  §201.460". 

Sut)part  M — Regulation  Concerning 
Conduct  of  Memt>ers  and  Empioyees 
and  Former  Klembers  and  Employees 
of  the  Commission 

29.  The  authority  citation  for  part  200, 
subpart  M  continues  to  read  as  follows: 

Authority:  15  U.S.C.  77s.  78w,  79t,  77888, 
808-37,  80b-ll;  E.  O.  11222;  3  CFR,  1964- 
1965  Comp.;  5  CFR  735.104  unless  otherMrise 
noted. 

§20a73&-13    [Amended] 

30.  In  §  200.735-13(c),  remove  the 
words  "Rule  2(e)  of  the  Commission's 
Rules  of  Practice,  17  CFR  201.2(e)",  and 
"17  CFR  201.1"  and,  in  their  place,  add 
the  words  "Rule  102(e)  of  the 
Conunission's  Rules  of  Practice, 

§  201.102(e)  of  this  chapter"  and  "17 
CFR  201.100". 

PART  201— RULES  OF  PRACTICE 

31.  The  authority  citation  for  Part  201 
is  removed. 

Subpart  A — [Removed  and  Reserved) 

32.  Subpart  A  is  removed  and 
reserved. 

Subpart  B — Regulations  Pertaining  to  the 
Equal  Access  to  Justice  Act 

33.  "The  authority  citation  /or  Subpart 
B  of  Part  201  is  revised  to  read  as 
follows: 

Authority:  15  U.S.C.  77s.  78w,  78x.  79t, 
77SSS.  80a-37  and  80b-ll;  5  U.S.C.  504(c)(1). 

34.  In  §  201.42:  the  reference  to 
"201.25"  in  paragraph  (b)  is  corrected  to 
read  "201.190". 

35.  In  §  201.54:  the  reference  to 
"201.8"  is  corrected  to  read  "201.240". 

36.  In  §  201.57:  the  reference  to 
"201.17"  is  corrected  to  read  "201.410 
and  201.411". 

37.  Section  201.60  is  removed  and 
reserved. 

Subpart  C — Procedures  Pertaining  to 
the  Payment  of  Bounties  Pursuant  to 
Subsection  21  A(e)  of  the  Securities 
Exchange  Act  of  1934 

38.  The  authority  citation  for  Subpart 
C  of  Part  201  is  revised  to  read  as 
follows: 

Authority:  15  U.S.C.  78u-l  and  78w. 
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39.  Subpart  D  is  added  to  read  as 
follows: 

Subpart  D — Rules  of  Practice 

General  Rules 

201 . 1 00  Scope  of  the  rules  of  practice. 

201.101  Definitions. 

201 .102  Appearance  and  practice  before  the 
Commission. 

201.103  Construction  of  rules. 

201.104  Business  hours. 

201.110  Presiding  officer 

201 . 1 1 1  Hearing  officer:  authority. 

201.112  Hearing  officer  disqualification 
and  withdrawal. 

201.120  Ex  parte  communications. 

201.121  Separation  of  functions. 

201.140  Commission  orders  and  decisions: 
signature  and  availability. 

201.141  Orders  and  decisions:  service  of 
orders  instituting  proceeding  and  other 
orders  and  decisions. 

201 . 1 50  Service  of  papers  by  parties. 

201 .151  Filing  of  papers  with  the 
Commission:  procedure. 

201.152  Filing  of  papers:  form. 

201.153  Filing  of  papers:  signature 
requirement  and  effect. 

201.154  Motions. 

201.155  Default;  motion  to  set  aside  default. 
201.160    Time  computation. 

201 .  161     Extensions  of  time,  postponements 

and  adjournments. 
201.180    Sanctions. 

201.190  Confidential  treatment  of 
information  in  certain  filings. 

201.191  Adjudications  not  required  to  be 
determined  on  the  record  after  notice 
and  opportunity  for  hearing. 

201.192  Rulemaking:  issuance,  amendment 
and  repeal  of  rules  ot  general 
application. 

201.193  Applications  by  barred  individuals 
tai  consent  to  associate. 

InitUtioii  Of  Proceedings  And  Prehearing 
Rules 

201.200  Initiation  of  proceedings. 

201.201  Consolidation  of  proceedings. 
201 .  202    Specification  of  procedures  by 

{larties  in  certain  proceedings. 
201.210    Parties,  limited  participants  and 
amici  curiae. 

201.220  Answer  to  allegations. 

201.221  Prehearing  conferences. 

201.222  Prehearing  submissions. 

201.230  Enforcement  and  disciplinary 
proceedings:  availability  of  documents 
for  inspection  and  copying. 

201.231  Enforcement  and  disciplinary 
proceedings:  production  of  witness 
statements. 

201.232  Subpoenas. 

201.233  Depositions  upon  oral 
examination. 

201.234  Depositions  u{x>n  written 
questions. 

201.235  Introducing  prior  sworn  statements 
of  witnesses  into  the  record. 

201.240    Settlement. 

201.250    Motion  for  summary  disposition. 

Rules  Regarding  Hearings 

201.300    Hearings. 


201.301  Hearings  to  be  public. 

201.302  Record  of  hearings. 
201.310    Failure  to  appear  at  hearings: 

default. 

201.320  Evidence:  admissibility. 

201.321  Evidence:  objections  and  offers  of 
proof 

201.322  Evidence:  confidential  information, 
protective  orders. 

201.323  Evidence:  official  notice. 

201.324  Evidence:  stipulations. 

201.325  Evidence:  presentation  under  oath 
or  affirmation. 

201.326  Evidence:  presentation,  rebuttal 
and  cross-examination. 

201.340    Proposed  findings,  conclusions  and 
supporting  briefs. 

201.350  Record  in  proceedings  before 
hearing  officer;  retention  of  documents; 
copies. 

201.351  Transmittal  of  documents  to 
Secretary;  record  index;  certification. 

201.360    Initial  decision  of  hearing  officer. 

Appeal  To  The  Commission  And  ^ 

Commission  Review 

201.400  Interlocutory  review. 

201.401  Issuance  of  stays. 

201.410  Appeal  of  initial  decisions  by 
hearing  officers. 

201.411  Commission  consideration  of 
initial  decisions  by  hearing  officers. 

201.420  Appeal  of  determinations  by  self- 
regulatory  organizations. 

201.421  Commission  consideration  of 
determinations  by  self-regulatory 
organizations. 

201.430  Appeal  of  actions  made  pursuant  to 
delegated  authority. 

201.431  Commission  consideration  of 
actions  made  pursuant  to  delegated 
authority. 

201.450  Briefs  filed  with  the  Commission. 

201.451  Oral  argument  before  the 
Commission. 

201.452  Additional  evidence. 
201.460    Record  before  the  Commission. 
201.470    Reconsideration. 

201 .490    Receipt  of  petitions  for  judicial 
review  pursuant  to  28  U.S.C.  2112(a)(1). 

Rules  Relating  To  Temporary  Orders  And 
Suspensions 

201.500     Expedited  consideration  of 
proceedings. 

201.510  Temporary  cease-and-desist  orders: 
application  process. 

201.511  Temporary  cease-and-desist  ordere: 
notice;  procedures  for  hearing. 

201.512  Temporary  cease-and-desist  orders: 
issuance  after  notice  and  opportunity  for 
hearing. 

201.513  Temporary  cease-and-desist  orders: 
issuance  without  prior  notice  and 
opportunity  for  hearing. 

201.514  Temporary  cease-and-desist  orders: 
judicial  review;  duration. 

201.520  Suspension  of  registration  of 
brokers,  dealers,  or  other  Exchange  Act- 
registered  entities:  application. 

201.521  Suspension  of  registration  of 
brokers,  dealers,  or  other  Exchange  Act- 
registered  entities:  notice  and 
opportunity  for  bearing  on  application. 


201.522  Suspension  of  registration  of 

•  brokers,  dealers,  or  other  Exchange  Act- 
registered  entities:  issuance  and  review 
of  order. 

201.523  [Reserved]. 

201 .  524    Suspension  of  registrations: 
duration. 

201.530  Initial  decision  on  permanent 
order:  timing  for  submitting  proposed 
findings  and  preparation  of  decision. 

201.531  Initial  decision  on  permanent 
order:  effect  on  temf)orary  order. 

201.540    Appeal  and  Conwnission  review  of 
initial  decision  making  a  temporary 
order  permanent. 

201.550    Sunmiary  suspensions  pursuant  to 
Exchange  Act  Section  12(k)(l)(A). 

Rules  Regarding  Disgorgement  And  Penalty 
Payments 

201.600  Interest  on  sums  disgorged. 

201 .601  Prompt  payment  of  disgorgement, 
interest  and  penalties. 

201.610  Submission  of  proposed  plan  of 
disgorgement. 

201 .61 1  Contents  of  plan  of  disgorgement; 
provisions  for  payment. 

201.612  Notice  of  proposed  plan  of 
disgorgement  and  oppwrtunity  for 
comment  by  non-parties. 

201.613  Order  approving,  modifying  or 
disapproving  proposed  plan  of 
disgorgement. 

201.614  Administration  of  plan  of 
disgorgement. 

201.620    Right  to  challenge  order  of 

disgorgement. 
201.630    Inability  to  pay  disgorgement, 

interest  or  f>enaltie8. 

Informal  Procedures  And  Supplementary 
Information  Concerning  Adjudicatory 
Proceedings 

201.900    Informal  Procedures  and 

Supplementary  Information  Concerning 
Adjudicatory  Proceedings. 

Table  I  to  Subpart  D — Adversary 
Adjudications  Conducted  by  the 
Commission  under  5  U.S.C.  554 

Table  n  to  Subpart  D — Cross-reference  table 
showing  location  of  Rules  of  Practice 
adopted  in  1995  with  former  Rules  of 
Practice,  related  rules  and  statutory 
provisions. 

Table  in  to  Subpart  D — Cross-reference  table 
showing  location.^^  former  Rules  of 
Practice  and  related  rules  with  Rules  of 
Practice  adopted  in  1995 

Subpart  D — Rules  of  Practice 

Authority:  15  U.S.C.  77f.  77g,  77h.  77h-l. 
77).  77s.  77u.  78c(b).  78d-l.  78d-2.  78/.  78m. 
78n.  78o(d).  78o-3.  78s.  78u-2.  78u-3.  78v. 
78w,  79c,  79s,  79t,  79z-5a.  77sss,  77ttt,  80a- 
8.  80a-9,  80a-37,  80a-38,  80a-39,  80a-40,  80a- 
41,  80a-44,  80b-3.  80b-9.  80b-ll.  and  80b-12 
unless  otherwise  noted. 

General  Rules 

$201,100    Scope  of  ttie  rules  of  practice. 

(a)  Unless  provided  otherwise,  these 
Rules  of  Practice  govern  proceedings 
before  the  Conunission  under  the 
statutes  that  it  administers. 
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(b)  These  rules  do  not  apply  to: 

(1)  Investigations,  except  where  made 
specifically  applicable  by  the  Rules 
Relating  to  Investigations,  part  203  of 
this  chapter;  or 

(2)  Actions  taken  by  the  duty  officer 
pursuant  to  delegated  authority  under 
17  C3="R  200.42. 

§201.101    Definitions. 

(a)  For  purposes  of  these  Rules  of 
Practice,  unless  explicitly  stated  to  the 
contrary: 

(1)  Commission  means  the  United 
States  Securities  and  Exchange 
Commission,  or  a  panel  of 
Commissioners  constituting  a  quorum  of 
the  Commission,  or  a  single 
Commissioner  acting  as  duty  officer 
pursuant  to  17  CFR  200.43; 

(2)  Counsel  means  any  attorney 
representing  a  party  or  any  other  person 
representing  a  party  pursuant  to 

§  201.102(b); 

(3)  Disciplinary  proceeding  means  an 
action  pursuant  to  §  201.102(e); 

(4)  Enforcement  proceeding  means  an 
action,  initiated  by  an  order  instituting 
proceedings,  held  for  the  purpose  of 
determining  whether  or  not  a  person  is 
about  to  violate,  has  violated,  has 
caused  a  violation  of,  or  has  aided  or 
abetted  a  violation  of  any  statute  or  rule 
administered  by  the  Commission,  or 
whether  to  impose  a  sanction  as  defined 
in  Section  551(10)  of  the  Administrative 
Procedure  Act,  5  U.S.C.  551(10); 

(5)  Hearing  officer  means  an 
administrative  law  judge,  a  panel  of 
Commissioners  constituting  less  than  a 
quorum  of  the  Commission,  an 
individual  Commissioner,  or  any  other 
person  duly  authorized  to  preside  at  a 
hearing; 

(6)  Interested  division  means  a 
division  or  an  office  assigned  primary 
responsibility  by  the  Commission  to 
participate  in  a  particular  proceeding; 

(7)  Order  instituting  proceedings 
means  an  order  issued  by  the 
Commission  commencing  a  proceeding 
or  an  order  issued  by  the  Commission 
to  hold  a  hearing; 

(8)  Party  means  the  interested 
division,  any  person  named  as  a 
respondent  in  an  order  instituting 
proceedings,  any  appUcant  named  in 
the  caption  of  any  order,  persons 
entitled  to  notice  in  a  stop  order 
proceeding  as  set  forth  in  §  201.200(a)(2) 
or  any  person  seeking  Commission 
review  of  a  decision; 

(9)  Proceeding  means  any  agency 
process  initiated  by  an  order  instituting 
proceedings;  or  by  the  filing,  pursuant 
to  §  201.410,  of  a  petition  for  review  of 
an  initial  decision  by  a  hearing  officer; 
or  by  the  filing,  pursuant  to  §  201.420, 
of  an  appUcation  for  review  of  a  self- 


regulatory  organization  determination; 
or  by  the  filing,  pursuant  to  §  201.430. 
of  a  notice  of  intention  to  file  a  petition 
for  review  of  a  determination  made 
pursuant  to  delegated  authority; 

(10)  Secretary  means  the  Secretary  of 
the  Commission;  and 

(11)  Temporary  sanction  means  a 
temporary  cease-and-desist  order  or  a 
temporary  suspension  of  the  registration 
of  a  broker,  dealer,  municipal  securities 
dealer,  government  securities  broker, 
government  securities  dealer,  or  transfer 
agent  pending  final  determination 
whether  the  registration  shall  be 
revoked. 

(b)  [Reserved] 

§  201 . 1 02    Appearance  and  practice  before 
the  Commission. 

A  person  shall  not  be  represented 
before  the  Commission  or  a  hearing 
officer  except  as  stated  in  paragraphs  (a) 
and  (b)  of  this  section  or  as  otherwise 
permitted  by  the  Commission  or  a 
hearing  officer. 

(a)  Representing  oneself  In  any 
proceeding,  an  individual  may  appear 
on  his  or  her  own  behalf. 

(b)  Representing  others.  In  any 
proceeding,  a  person  may  be 
represented  by  an  attorney  at  law 
admitted  to  practice  before  the  Supreme 
Court  of  the  United  States  or  the  highest 
court  of  any  State  (as  defined  in  Section 
3(a)(16)  of  the  Exchange  Act,  15  U.S.C. 
78c(a)(16));  a  member  of  a  partnership 
may  represent  the  partnership;  a  bona 
fide  officer  of  a  corporation,  trust  or 
association  may  represent  the 
corporation,  trust  or  association;  and  an 
officer  or  employee  of  a  state 
commission  or  of  a  department  or 
political  subdivision  of  a  state  may 
represent  the  state  commission  or  the 
department  or  political  subdivision  of 
the  state. 

(c)  Former  Commission  employees. 
Former  employees  of  the  Commission 
must  comply  with  the  restrictions  on 
practice  contained  in  the  Commission's 
Conduct  Regulation,  Subpart  M,  17  CFR 
200.735. 

(d)  Designation  of  address  for  service; 
notice  of  appearance:  power  of  attorney; 
withdrawal.  (1)  Representing  oneself. 
When  an  individual  first  makes  any 
filing  or  otherwise  appears  on  his  or  her 
own  behalf  before  the  Commission  or  a 
hearing  officer  in  a  proceeding  as 
defined  in  §  201.101(a),  he  or  she  shall 
file  with  the  Commission,  or  otherwise 
state  on  the  record,  and  keep  current,  an 
address  at  which  any  notice  or  other 
written  communication  required  to  be 
served  upon  him  or  her  or  furnished  to 
him  or  her  may  be  sent  and  a  telephone 
number  where  he  or  she  may  be  reached 
during  business  hours. 


(2)  Representing  others.  When  a 
person  first  makes  any  fiUng  or 
otherwise  appears  in  a  representative 
capacity  before  the  Commission  or  a 
hearing  officer  in  a  proceeding  as 
defined  in  §  201.101(a).  that  person 
shall  file  with  the  Commission,  and 
keep  current,  a  written  notice  stating  the 
name  of  the  proceeding;  the 
representative's  name,  business  address 
and  telephone  number;  and  the  name 
and  address  of  the  person  or  persons 
represented. 

(3)  Power  of  attorney.  Any  individual 
appearing  or  practicing  before  the 
Commission  in  a  representative  capacity 
may  be  required  to  file  a  power  of 
attorney  with  the  Commission  showing 
his  or  her  authority  to  act  in  such 
capacity. 

(4)  Withdrawal.  Withdrawal  by  any 
individual  appearing  in  a  representative 
capacity  shall  be  permitted  only  by 
order  of  the  Commission  or  the  hearing 
officer.  A  motion  seeking  leave  to 
withdraw  shall  state  with  specificity  the 
reasons  for  such  withdrawal. 

(e)  Suspension  and  disbarment.  (1) 
Generally.  The  Commission  may 
censure  a  person  or  deny,  temporarily  or 
permanently,  the  privilege  of  appearing 
or  practicing  before  it  in  any  way  to  any 
person  who  is  found  by  the  Commission 
after  notice  and  opportunity  for  hearing 
in  the  matter: 

(i)  Not  to  possess  the  requisite 
qualifications  to  represent  others;  or 

(ii)  To  be  lacking  in  character  or 
integrity  or  to  have  engaged  in  unethical 
or  improp>er  professional  conduct;  or 

(iii)  To  have  willfully  violated,  or 
willfully  aided  and  abetted  the  violation 
of  any  provision  of  the  Federal 
securities  laws  or  the  rules  and 
regulations  thereunder. 

(2)  Certain  professionals  and 
convicted  persons.  Any  attorney  who 
has  been  suspended  or  disbarred  by  a 
court  of  the  United  States  or  of  any 
State;  or  any  person  whose  Ucense  to 
practice  as  an  accountant,  engineer,  or 
other  professional  or  expert  has  been 
revoked  or  suspended  in  any  State;  or 
any  person  who  has  been  convicted  of 
a  felony  or  a  misdemeanor  involving 
moral  turpitude  shall  be  forthwith 
suspended  from  appearing  or  practicing 
before  the  Commission.  A  disbarment, 
suspension,  revocation  or  conviction 
within  the  meaning  of  this  section  shall 
be  deemed  to  have  occurred  when  the 
disbarring,  suspending,  revoking  or 
convicting  agency  or  tribunal  enters  its 
judgment  or  order,  including  a  judgment 
or  order  on  a  plea  of  nolo  contendere, 
regardless  of  whether  an  appeal  of  such 
judgment  or  order  is  pending  or  could 
be  taken. 
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(3)  Temporary  suspensions.  An  order 
of  temporary  suspension  shall  become 
effective  upon  service  on  the 
respondent.  No  order  of  temporary 
suspension  shall  be  entered  by  the 
Commission  pursuant  to  paragraph 
(e](3)(i)  of  this  section  more  than  90 
days  after  the  date  on  which  the  final 
judgment  or  order  entered  in  a  judicial 
or  administrative  proceeding  described 
in  paragraph  (e)(3)(i)(A)  or  (e)(3)(i)(B)  of 
this  section  has  become  effective, 
whether  upon  completion  of  review  or 
appeal  procedures  or  because  further 
review  or  appeal  procedures  are  no 
longer  available. 

(i)  The  Commission,  with  due  regard 
to  the  pubhc  interest  and  without 
preliminary  hearing,  may,  by  order, 
temporarily  suspend  from  appearing  or 
practicing  before  it  any  attorney, 
accountant,  engineer,  or  other 
professional  or  expert  who  has  been  by 
name: 

(A)  Permanently  enjoined  by  any 
court  of  competent  jurisdiction,  by 
reason  of  his  or  her  misconduct  in  an 
action  brought  by  the  Commission,  from 
violating  or  aiding  and  abetting  the 
violation  of  any  provision  of  the  Federal 
securities  laws  or  of  the  rules  and 
regulations  thereunder:  or 

(B)  Found  by  any  court  of  competent 
jurisdiction  in  an  action  brought  by  the 
Commission  to  which  he  or  she  is  a 
party  or  found  by  the  Commission  in 
any  administrative  proceeding  to  which 
he  or  she  is  a  party  to  have  violated 
(unless  the  violation  was  found  not  to 
have  been  willful)  or  aided  and  abetted 
the  violation  of  any  provision  of  the 
Federal  securities  laws  or  of  the  rules 
and  regulations  thereunder. 

(ii)  Any  person  temporarily 
suspended  from  appearing  and 
practicing  before  the  Commission  in 
accordance  with  paragraph  (e)(3)(i)  of 
this  section  may,  within  30  days  after 
service  upon  him  or  her  of  the  order  of 
temporary  suspension,  petition  the 
Conunission  to  lift  the  temporary 
suspension.  If  no  petition  has  been 
received  by  the  Commission  within  30 
days  after  service  of  the  order,  the 
suspension  shall  become  permanent. 

(iii)  Within  30  days  after  the  filing  of 
a  petition  in  accordance  vdth  paragraph 
(e)(3)(ii)  of  this  section,  the  Commission 
shall  either  lift  the  temporary 
suspension,  or  set  the  matter  down  for 
hearing  at  a  time  and  place  designated 
by  the  Commission,  or  both,  and,  after 
opportunity  for  hearing,  may  censure 
the  petitioner  or  disqualify  the 
petitioner  from  appearing  or  practicing 
before  the  Commission  for  a  period  of 
time  or  permemently.  In  every  case  in 
which  the  temporary  suspension  has  not 
been  lifted,  every  hearing  held  and  other 


action  taken  pursuant  to  this  paragraph 
(e)(3)  shall  be  expedited  in  accordance 
with  §  201.500.  If  the  hearing  is  held 
before  a  hearing  officer,  the  time  limits 
set  forth  in  §  201.531  will  govern  review 
of  the  hearing  officer's  initial  decision, 
(iv)  In  any  hearing  held  on  a  petition 
filed  in  accordance  with  paragraph 
(e)(3)(ii)  of  this  section,  the  staff  of  the 
Commission  shall  show  either  that  the 
petitioner  has  been  enjoined  as 
described  in  paragraph  (e)(3)(i)(A)  of 
this  section  or  that  the  petitioner  has 
been  found  to  have  committed  or  aided 
and  abetted  violations  as  described  in 
paragraph  (e)(3)(i)(B)  of  this  section  and 
that  showing,  without  more,  may  be  the 
basis  for  censure  or  disqualification. 
Once  that  showing  has  been  made,  the 
burden  shall  be  upon  the  petitioner  to 
show  cause  why  he  or  she  should  not 
be  censured  or  temporarily  or 
permanently  disqualified  from 
appearing  and  practicing  before  the 
Commission.  In  any  such  hearing,  the 
petitioner  may  not  contest  any  finding 
made  against  him  or  her  or  fact  admitted 
by  him  or  her  in  the  judicial  or 
administrative  proceeding  upon  which 
the  proceeding  under  this  paragraph 
(e)(3)  is  predicated.  A  person  who  has 
consented  to  the  entry  of  a  permanent 
injunction  as  described  in  paragraph 
(e)(3)(i)(A)  of  this  section  without 
admitting  the  facts  set  forth  in  the 
complaint  shall  be  presumed  for  all 
purposes  under  this  paragraph  (e)(3)  to 
have  been  enjoined  by  reason  of  the 
misconduct  alleged  in  the  complaint. 

(4)  Filing  of  prior  orders.  Any  person 
appearing  or  practicing  before  the 
Commission  who  has  been  the  subject  of 
an  order,  judgment,  decree,  or  finding  as 
set  forth  in  paragraph  (e)(3)  of  this 
section  shall  promptly  file  with  the 
Secretary  a  copy  thereof  (together  with 
any  related  opinion  or  statement  of  the 
agency  or  tribunal  involved).  Failure  to 
file  any  such  paper,  order,  judgment, 
decree  or  finding  shall  not  impair  the 
operation  of  any  other  provision  of  this 
section. 

(5)  Reinstatement,  (i)  An  application 
for  reinstatement  of  a  person 
permanently  suspended  or  disqualified 
under  paragraph  (e)(1)  or  (e)(3)  of  this 
section  may  be  made  at  any  time,  and 
the  applicant  may,  in  the  Commission's 
discretion,  be  afforded  a  hearing; 
however,  the  suspension  or 
disqualification  shall  continue  unless 
and  until  the  applicant  has  been 
reinstated  by  the  Commission  for  good 
cause  shown. 

(ii)  Any  person  suspended  under 
paragraph  (e)(2)  of  this  section  shall  be 
reinstated  by  the  Commission,  upon 
appropriate  application,  if  all  the 
grounds  for  application  of  the 


provisions  of  that  paragraph  are 
subsequently  removed  by  a  reversal  of 
the  conviction  or  termination  of  the 
suspension,  disbarment,  or  revocation. 
An  apphcation  for  reinstatement  on  any 
other  groimds  by  any  person  suspended 
under  paragraph  (e)(2)  of  this  section 
may  be  filed  at  any  time  and  the 
applicant  shall  be  accorded  an 
opportimity  for  a  hearing  in  the  matter; 
however,  such  suspension  shall 
continue  unless  and  until  the  appficant 
has  been  reinstated  by  order  of  the 
Commission  for  good  cause  shown. 

(6)  Other  proceedings  not  precluded. 
A  proceeding  brought  under  paragraph 
(e)(1),  (e)(2)  or  (e)(3)  of  this  section  shall 
not  preclude  another  proceeding 
brought  under  these  same  paragraphs. 

(7)  Public  hearings.  All  hearings  held 
under  this  paragraph  (e)  shall  be  public 
unless  otherwise  ordered  by  the 
Conunission  on  its  own  motion  or  after 
considering  the  motion  of  a  party. 

(f)  Practice  defined.  For  the  purposes 
of  these  Rules  of  Practice,  practicing 
before  the  Conunission  shall  include, 
but  shall  not  be  limited  to: 

(1)  Transacting  any  business  with  the 
Conunission;  and 

(2)  The  preparation  of  any  statement, 
opinion  or  other  paper  by  any  attorney, 
accountant,  engineer  or  other 
professional  or  expert,  filed  with  the 
Commission  in  any  registration 
statement,  notification,  application, 
report  or  other  document  with  the 
consent  of  such  attorney,  accountant, 
engineer  or  other  professional  or  expert. 

§201.103    Construction  of  rules. 

(a)  The  Rules  of  Practice  shall  be 
construed  and  administered  to  secure 
the  just,  speedy,  and  inexpensive 
determination  of  every  proceeding. 

(b)  In  any  particular  proceeding,  to 
the  extent  that  there  is  a  conflict 
between  these  rules  and  a  procedural 
requirement  contained  in  any  statute,  or 
any  rule  or  form  adopted  thereunder, 
the  latter  shall  control. 

(c)  For  purposes  of  these  rules: 

(1)  Any  term  in  the  singular  includes 
the  plural,  and  any  term  in  the  plural 
includes  the  singiilar.  if  such  use  would 
be  appropriate; 

(2)  Any  use  of  a  masculine,  feminine, 
or  neuter  gender  encompasses  such 
other  genders  as  would  be  appropriate; 
and 

(3)  Unless  the  context  requires 
otherwise,  counsel  for  a  party  may  take 
any  action  required  or  permitted  to  be 
taken  by  such  party. 

§  201 .1 04    Business  iiours. 

The  Headquarters  office  of  the 
Conunission,  at  450  Fifth  Street,  N.W.. 
Washington,  D.C.  20549,  is  open  each 
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day,  except  Saturdays,  Sundays,  and 
Federal  legal  hohdays,  from  9  a.m.  to 
5:30  p.m.,  Eastern  Standard  Time  or 
Eastern  Daylight  Saving  Time, 
whichever  is  currently  in  effect  in 
Washington,  D.C.  Federal  legal  holidays 
consist  of  New  Year's  Day;  Birthday  of 
Martin  Luther  King,  Jr.;  Presidents  Day; 
Memorial  Day;  Independence  Day; 
Labor  Day;  Coliunbus  Day;  Veterans 
Day;  Thanksgiving  Day;  Christmas  Day; 
and  any  other  day  appointed  as  a 
hoUday  in  Washington,  D.C.  by  the 
President  or  the  Congress  of  the  United 
States. 

S201.110    Presiding  otncar. 

All  proceedings  shall  be  presided  over 
by  the  Commission  or,  if  the 
Commission  so  orders,  by  a  hearing 
officer.  Wheq  the  Commission 
designates  that  the  hearing  officer  shall 
be  an  administrative  law  judge,  the 
Chief  Administrative  Law  Judge  shall 
select,  pursuant  to  17  CFR  200.30-10, 
the  administrative  law  judge  to  preside. 

§  201 .1 1 1    Haartng  officer  authority. 

The  hearing  officer  shall  have  the 
authority  to  do  all  things  necessary  and 
appropriate  to  discharge  his  or  her 
duties.  No  provision  of  these  Rules  of 
Practice  shall  be  construed  to  limit  the 
powers  of  the  hearing  officer  provided 
by  the  Administrative  Procedure  Act,  5 
U.S.C.  556,  557.  The  powers  of  the 
hearing  officer  include,  but  are  not 
limited  to,  the  following: 

(a)  Administering  oaths  and 
affirmations; 

(b)  Issuing  subpoenas  authorized  by 
law  and  revoking,  quashing,  or 
modifying  any  such  subpoena; 

(c)  Receiving  relevant  evidence  and 
ruling  upon  the  admission  of  evidence 
and  offers  of  proof; 

(d)  Regulating  the  course  of  a 
proceeding  and  the  conduct  of  the 
parties  and  their  coimsel; 

(e)  Holding  prehearing  and  other 
conferences  as  set  forth  in  §  201.221  and 
requiring  the  attendance  at  any  such 
conference  of  at  least  one  representative 
of  each  party  who  has  authority  to 
negotiate  concerning  the  resolution  of 
issues  in  controversy; 

(f)  Recusing  himself  or  herself  upon 
motion  made  by  a  party  or  upon  his  Or 
her  own  motion; 

(g)  Ordering,  in  his  or  her  discretion, 
in  a  proceeding  involving  more  than  one 
respondent,  that  the  interested  division 
indicate,  on  the  record,  at  least  one  day 
prior  to  the  presentation  of  any 
evidence,  each  respondent  against 
whom  that  evidence  will  be  offered; 

(h)  Subject  to  any  limitations  set  forth 
elsewhere  in  these  rules,  considering 


and  ruling  upon  all  procedural  and 
other  motions; 

(i)  Preparing  an  initial  decision  as 
provided  in  §  201.360; 

(j)  Upon  notice  to  all  parties, 
reopening  any  hearing  prior  to  the  filing 
of  an  initial  decision  therein,  or,  if  no 
initial  decision  is  to  be  filed,  prior  to  the 
time  fixed  for  the  filing  of  final  briefs 
with  the  Commission;  and 

(k)  Informing  the  parties  as  to  the 
availability  of  one  or  more  alternative 
means  of  dispute  resolution,  and 
encouraging  the  use  of  such  methods. 

§  201 . 1 1 2    Hearing  officer  disquaimcation 
and  withdrawal. 

(a)  Notice  of  disqualification.  At  any 
time  a  hearing  officer  believes  himself 
or  herself  to  be  disqualified  from 
considering  a  matter,  the  Hearing  officer 
shall  issue  a  notice  stating  that  he  or  she 
is  withdrawing  from  the  matter  and 
setting  forth  the  reasons  therefor. 

(b)  Motion  for  withdrawal.  Any  party 
who  has  a  reasonable,  good  faith  basis 
to  beUeve  that  a  hearing  officer  has  a 
personal  bias,  or  is  otherwise 
disqualified  from  hearing  a  case,  may 
make  a  motion  to  the  hearing  officer  that 
the  hearing  officer  withdraw.  The 
motion  shall  be  accompanied  by  an 
affidavit  setting  forth  in  detail  the  facts 
alleged  to  constitute  groiuids  for 
disqualification.  If  the  hearing  officer 
finds  himself  or  herself  not  disqualified, 
he  or  she  shall  so  rule  and  shall 
continue  to  preside  over  the  proceeding. 

§201.120    Ex  parts  communications. 

(a)  Except  to  the  extent  required  for 
the  disposition  of  ex  parte  matters  as 
authorized  by  law,  the  person  presiding 
over  an  evidentiary  hearing  may  not: 

(1)  Consult  a  person  or  party  on  a  fact 
in  issue,  unless  on  notice  and 
opportiuiity  for  all  parties  to  participate; 
or 

(2)  Be  responsible  to  or  subject  to  the 
supervision  or  direction  of  an  employee 
or  agent  engaged  in  the  performance  of 
investigative  or  prosecuting  functions 
for  the  Commission. 

(b)  The  Commission's  code  of 
behavior  regarding  ex  parte 
communications  between  persons 
outside  the  Commission  and  decisional 
employees,  17  CFR  200.110  through 
200.114.  governs  other  prohibited 
communications  during  a  proceeding 
conducted  under  the  Rules  of  Practice. 

$201,121    Separation  of  functions. 

Any  Commission  officer,  employee  or 
agent  engaged  in  the  performance  of 
investigative  or  prosecutorial  functions 
for  the  Commission  in  a  proceeding  as 
defined  in  §  201.101(a)  may  not,  in  that 
proceeding  or  one  that  is  factually 


related,  participate  or  advise  in  the 
decision,  or  in  Commission  review  of 
the  decision  pursuant  to  Section  557  of 
the  Administrative  Procedure  Act,  5 
U.S.C.  557,  except  as  a  witness  or 
counsel  in  the  proceeding. 

$201,140    Commission  orders  and 
decisions:  signature  and  availability. 

(a)  Signature  required.  All  orders  and 
decisions  of  the  Commission  shall  be 
signed  by  the  Secretary  or  any  other 
person  duly  authorized  by  the 
Commission. 

(b)  Availability  for  inspection.  Each 
order  and  decision  shall  be  available  for 
inspection  by  the  public  from  the  date 
of  entry,  unless  the  order  or  decision  is 
nonpubUc.  A  nonpublic  order  or 
decision  shall  be  available  for 
inspection  by  any  person  entitled  to 
inspect  it  from  the  date  of  entry. 

(c)  Date  of  entry  of  orders.  Tne  date 
of  entry  of  a  Commission  order  shall  be 
the  date  the  order  is  signed.  Such  date 
shall  be  reflected  in  the  caption  of  the 
order,  or  if  there  is  no  caption,  in  the 
order  itself. 

§201.141    Ordere  and  decisions:  service  of 
ordere  instituting  proceeding  and  other 
ordere  and  decisions. 

(a)  Service  of  an  order  instituting 
proceedings.  (1)  By  whom  made.  "ITie 
Secretary,  or  another  duly  authorized 
officer  of  the  Commission,  shall  serve  a 
copy  of  an  order  instituting  proceedings 
on  each  person  named  in  the  order  as 
a  party.  The  Secretary  may  direct  an 
interested  division  to  assist  in  making 
service. 

(2)  How  made,  (i)  To  individuals. 
Notice  of  a  proceeding  shall  be  made  to 
an  individual  by  delivering  a  copy  of 
the  order  instituting  proceedings  to  the 
individual  or  to  an  agent  authorized  by 
appointment  or  by  law  to  receive  such 
notice.  Delivery  means — ^handing  a  copy 
of  the  order  to  the  individual;  or  leaving 
a  copy  at  the  individual's  office  with  a 
clerk  or  other  person  in  charge  thereof: 
or  leaving  a  copy  at  the  individual's 
dwelling  house  or  usual  place  of  abode 
with  some  person  of  suitable  age  and 
discretion  then  residing  therein;  or 
sending  a  copy  of  the  order  addressed 
to  the  individual  by  U.S.  Postal  Service 
certified,  registered  or  Express  Mail  and 
obtaining  a  confirmation  of  receipt;  or 
giving  confirmed  telegraphic  notice. 

(ii)  To  corporations  or  entities.  Notice 
of  a  proceeding  shall  be  made  to  a 
person  other  than  a  natural  person  by 
delivering  a  copy  of  the  order  instituting 
proceedings  to  an  officer,  managing  or 
general  agent,  or  any  other  agent 
authorized  by  appointment  or  by  law  to 
receive  such  notice,  by  any  method 
specified  in  paragraph  (a)(2)(i)  of  this 
section. 
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(ill)  Upon  persons  registered  with  the 
Commission.  In  addition  to  any  other 
method  of  service  specified  in 
paragraph  (a)(2)  of  this  section,  notice 
may  be  made  to  a  person  currently 
registered  with  the  Commission  as  a 
broker,  dealer,  municipal  securities 
dealer,  government  securities  broker, 
government  securities  dealer, 
investment  adviser,  investment 
company  or  transfer  agent  by  sending  a 
copy  of  the  order  addressed  to  the  most 
recent  business  address  shown  on  the 
person's  registration  form  by  U.S.  Postal 
Service  certified,  registered  or  Express 
Mail  and  obtaining  a  confirmation  of 
attempted  delivery. 

(iv)  Upon  persons-in  a  foreign 
country.  Notice  of  a  proceeding  to  a 
person  in  a  foreign  country  may  be 
made  by  any  method  specified  in 
paragraph  (a)(2)  of  this  section,  or  by 
any  other  method  reasonably  calculated 
to  give  notice,  provided  that  the  method 
of  service  used  is  not  prohibited  by  the 
law  of  the  foreign  country. 

(v)  In  stop  order  proceedings. 
Notwithstanding  any  other  provision  of 
paragraph  (a)(2)  of  this  section,  in 
proceedings  pursuant  to  Sections  8  or 
10  of  the  Securities  Act  of  1933, 15 
U.S.C.  77h  or  77j,  or  Sections  305  or  307 
of  the  Trust  Indenture  Act  of  1939,  15 
U.S.C.  77eee  or  77ggg,  notice  of  the 
institution  of  proceedings  shall  be  made 
by  personal  service  or  confirmed 
telegraphic  notice,  or  a  waiver  obtain 
pursuant  to  paragraph  (a)(4)  of  this 
section. 

(3)  Certificate  of  service.  The 
Secretary  shall  place  in  the  record  of  the 
proceeding  a  certificate  of  service 
identifying  the  party  given  notice,  the 
method  of  service,  the  date  of  service, 
the  address  to  which  service  was  made 
and  the  person  who  made  service.  If 
service  is  made  in  person,  the  certificate 
shall  state,  if  available,  the  name  of  the 
individual  to  whom  the  order  was 
given.  If  service  is  made  by  U.S.  Postal 
Service  certified,  registered  or  Express 
Mail,  the  certificate  shall  be 
accompanied  by  a  confirmation  of 
receipt  or  of  attempted  delivery,  as 
required.  If  service  is  made  to  an  agent 
authorized  by  appointment  to  receive 
service,  the  certificate  shall  be 
accompanied  by  evidence  of  the 
appointment. 

(4)  Waiver  of  service.  In  Ueu  of  service 
as  set  forth  in  paragraph  (a)(2)  of  this 
section,  the  peirty  may  be  provided  a 
copy  of  the  order  instituting 
proceedings  by  first  class  mail  or  other 
reUable  means  if  a  waiver  of  service  is 
obtained  from  the  party  and  placed  in 
the  record. 

(b)  Service  of  orders  or  decisions  other 
than  an  order  instituting  proceedings. 


Written  orders  or  decisions  issued  by 
the  Commission  or  by  a  hearing  officer 
shall  be  served  promptly  on  each  party 
pursuant  to  any  method  of  service 
authorized  under  paragraph  (a)  of  this 
section  or  §  201.150(c).  Service  of  orders 
or  decisions  by  the  Commission, 
including  those  entered  pursuant  to 
delegated  authority,  shall  be  made  by 
the  Secretary  or,  as  authorized  by  the 
Secretary,  by  a  member  of  an  interested 
division.  Service  of  orders  or  decisions 
issued  by  a  hearing  officer  shall  be  made 
by  the  Secretary  or  the  hearing  officer. 

§  201 .1 50    Service  of  papers  by  parties. 

(a)  When  Inquired.  In  every 
proceeding  as  defined  in  §  201.101(a), 
each  paper,  including  each  notice  of 
appearance,  written  motion,  brief,  or 
other  written  communication,  shall  be 
served  upon  each  party  in  the 
proceeding  in  accordance  with  the 
provisions  of  this  section;  provided, 
however,  that  absent  an  order  to  the 
contrary,  no  service  shall  be  required  for 
motions  which  may  be  heard  ex  parte. 

(b)  Upon  a  person  represented!  by 
counsel.  Whenever  service  is  required  to 
be  made  upon  a  person  represented  by 
counsel  who  has  filed  a  notice  of 
appearance  pursuant  to  §  201.102, 
service  shall  be  made  pursuant  to 
paragraph  (c)  of  this  section  upon 
counsel,  unless  service  upon  the  person 
represented  is  ordered  by  the 
Commission  or  the  hearing  officer. 

(c)  How  made.  Service  shall  be  made 
by  deUvering  a  copy  of  the  filing. 

Z)e/i very  means: 

(1)  Personal  service — handing  a  copy 
to  the  person  required  to  be  served;  or 
leaving  a  copy  at  the  person's  office 
with  a  clerk  or  other  person  in  charge 
thereof,  or,  if  there  is  no  one  in  charge, 
leaving  it  in  a  conspicuous  place 
therein;  or,  if  the  office  is  closed  or  the 
person  to  be  served  has  no  office, 
leaving  it  at  the  person's  dwelling  house 
or  usual  place  of  abode  with  some 
person  of  suitable  age  and  discretion 
then  residing  therein; 

(2)  Mailing  the  papers  through  the 
U.S.  Postal  Service  by  first  class, 
registered,  or  certified  mail  or  Express 
Mail  delivery  addressed  to  the  person; 

(3)  Sending  the  papers  through  a 
commercial  courier  service  or  express 
delivery  service;  or 

(4)  Transmitting  the  papers  by 
facsimile  machine  where  the  following 
conditions  are  met: 

(i)  The  persons  serving  each  other  by 
facsimile  transmission  have  agreed  to  do 
so  in  a  writing,  signed  by  each  party, 
which  specifies  such  terms  as  they 
deem  necessary  with  respect  to 
facsimile  machine  telephone  numbers  to 
be  used,  hours  of  facsimile  machine 


operation,  the  provision  of  non- 
facsimile  original  or  copy,  and  any  other 
such  matters;  and 

(ii)  Receipt  of  each  document  served 
by  facsimile  is  confirmed  by  a  manually 
signed  receipt  delivered  by  facsimile 
machine  or  other  means  agreed  to  by  the 
parties. 

(d)  When  service  is  complete.  Personal 
service,  service  by  U.S.  Postal  Service 
Express  Mail  or  service  by  a  commercial 
courier  or  express  delivery  service  is 
complete  upon  delivery.  Service  by  mail 
is  complete  upon  mailing.  Service  by 
facsimile  is  complete  upon  confirmation 
of  transmission  by  delivery  of  a 
manually  signed  receipt. 

§  201 .1 51    Fiiing  of  papers  with  the 
Commission:  procedure. 

(a)  When  to  file.  All  papers  required 
to  be  served  by  a  party  upon  any  person 
shall  be  filed  with  the  Commission  at 
the  time  of  service  or  promptly 
thereafter.  Papers  required  to  be  filed 
with  the  Commission  must  be  received 
within  the  time  Umit,  if  any,  for  such 
filing. 

(b)  Where  to  file.  Filing  of  papers  with 
the  Commission  shall  be  made  by  filing 
them  with  the  Secretary.  When  a 
proceeding  is  assigned  to  a  hearing 
officer,  a  person  making  a  filing  with  the 
Secretary  shall  promptly  provide  to  the 
hearing  officer  a  copy  of  any  such  filing, 
provided,  however,  \ha\  the  hearing 
officer  may  direct  or  permit  filings  to  be 
made  with  him  or  her,  in  which  event 
the  hearing  officer  shall  note  thereon  the 
filing  date  and  promptly  provide  the 
Secretary  with  either  the  original  or  a 
copy  of  any  such  filings. 

(c)  To  whom  to  direct  the  filing. 
Unless  otherwise  provided,  where  the 
Commission  has  assigned  a  case  to  a 
heeiring  officer,  all  motions,  objections, 
applications  or  other  filings  made 
during  a  proceeding  prior  to  the  filing 
of  an  initial  decision  therein,  or,  if  no 
initial  decision  is  to  be  filed,  prior  to  the 
time  fixed  for  the  filing  of  briefs  with 
the  Commission,  shall  be  directed  to 
and  decided  by  the  hearing  officer. 

(d)  Certificate  of  service.  Papers  filed 
with  the  Commission  or  a  bearing 
officer  shall  be  accompanied  by  a 
certificate  stating  the  name  of  Qie  person 
or  persons  served,  the  date  of  service, 
the  method  of  service  and  the  mailing 
address  or  facsimile  telephone  number 
to  which  service  was  made,  if  not  made 
in  person.  If  the  method  of  service  to 
any  party  is  different  from  the  method 
of  service  to  any  other  party  or  the 
method  for  filing  with  the  Commission, 
the  certificate  shall  state  why  a  different 
means  of  service  was  used. 


§201.152    Filing  of  papers:  form. 

(a)  Specifications.  Papers  filed  in 
connection  with  any  proceeding  as 
defined  in  §  201.101(a)  shall: 

(1)  Be  on  one  grade  of  unglazed  white 
paper  measuring  8V2  x  11  inches,  except 
that,  to  the  extent  that  the  reduction  of 
larger  docimients  would  render  them 
illegible,  such  documents  may  be  filed 
on  laiver  paper 

(2)  Be  typewritten  or  printed  in  either 
10-  or  12-point  typeface  or  otherwise 
reproduced  by  a  process  that  produces 
permanent  and  plainly  legible  copies; 

(3)  Include  at  the  head  of  the  paper, 
or  on  a  title  page,  the  name  of  the 
Commission,  the  title  of  the  proceeding, 
the  names  of  the  parties,  the  subject  of 
the  particular  paper  or  pleading,  and  the 
file  number  assigned  to  the  proceeding; 

(4)  Be  paginated  with  left  hand 
margins  at  least  1  inch  wide,  and  other 
margins  of  at  least  1  inch; 

(5)  Be  double-spaced,  with  single- 
spaced  footnotes  and  single-spaced 
indented  quotations;  and 

(6)  Be  stapled,  cUpped  or  otherwise 
fastened  in  the  upper  left  comer. 

(b)  Signature  required.  All  papers 
must  be  dated  and  signed  as  provided 
in  §201.153. 

(c)  Suitability  for  recordkeeping. 
Documents  which,  in  the  opinion  of  the 
Commission,  are  not  sxiitable  for 
computer  scanning  or  microfilming  may 
be  rejected. 

(d)  Number  of  copies.  An  original  and 
three  copies  of  all  papers  shall  be  filed. 

(e)  Form  of  briefs.  All  briefe 
containing  more  than  10  pages  shall 
include  a  table  of  contents,  an 
alphabetized  table  of  cases,  a  table  of 
statutes,  and  a  table  of  other  authorities 
dted,  with  references  to  the  pages  of  the 
brief  wherein  they  are  dted. 

(f)  Scandalous  or  impertinent  matter. 
Any  scandalous  or  impertinent  matter 
contained  in  any  brief  or  pleading  or  in 
connection  with  any  oral  presentation 
in  a  proceeding  may  be  stricken  on 
order  of  the  Commission  or  the  hearing 
officer. 

§201.153    Filing  of  papers:  signature 
requirement  and  effect 

(a)  General  requirements.  Following 
the  issuance  of  an  order  instituting 
proceedings,  every  filing  of  a  party 
represented  by  counsel  shall  be  signed 
by  at  least  one  counsel  of  record  in  his 
or  her  name  and  shall  state  that 
counsel's  business  address  and 
telephone  number.  A  party  who  acts  as 
his  or  her  own  counsel  shall  sign  his  or 
her  individual  name  and  state  his  or  her 
address  and  telephone  number  on  every 
filing. 

(b)  Effect  of  signature.  (1)  The 
signature  of  a  counsel  or  party  shall 
constitute  a  certification  that: 


(i)  the  person  signing  the  filing  has 
read  the  filing; 

(ii)  to  the  best  of  his  or  her 
knowledge,  information,  and  belief, 
formed  tAer  reasonable  inquiry,  the 
filing  is  well  grounded  in  fact  and  is 
warranted  by  existing  law  or  a  good 
faith  argument  for  the  extension, 
modification,  or  reversal  of  existing  law; 
and 

(iii)  the  filing  is  not  made  for  any 
improper  purpose,  such  as  to  harass  or 
to  cause  unnecessary  delay  or  needless 
increase  in  the  cost  of  adjudication. 

(2)  If  a  filing  is  not  signed,  the  hearing 
officer  or  the  Commission  shall  strike 
the  filing,  unless  it  is  signed  promptly 
after  the  omission  is  called  to  the 
attention  of  the  person  making  the 
fiUng. 

§201.154    Motions. 

(a)  Generally.  Unless  made  during  a 
hearing  or  conference,  a  motion  shall  be 
in  writing,  shall  state  with  particularity 
the  grounds  therefor,  shall  set  forth  the 
relief  or  order  sought,  and  shall  be 
accompanied  by  a  written  brief  of  the 
points  and  authorities  relied  upon.  All 
written  motions  shall  be  served  in 
accordance  with  §  201.150,  be  filed  in 
accordance  with  §  201.151,  meet  the 
requirements  of  §  201.152,  and  be 
signed  in  accordance  with  §  201.153. 
The  Commission  or  the  hearing  officer 
may  order  that  an  oral  motion  be 
submitted  in  writing.  Unless  otherwise 
ordered  by  the  Commission  or  the 
hearing  officer,  if  a  motion  is  properly 
made  to  the  Commission  concerning  a 
proceeding  to  which  a  hearing  officer  is 
assigned,  the  proceeding  before  the 
hearing  officer  shall  continue  pending 
the  determination  of  the  motion  by  the 
Commission.  No  oral  argument  shall  be 
heard  on  any  motion  unless  the 
Commission  or  the  hearing  officer 
otherwise  directs. 

(b)  Opposing  and  reply  briefs.  Except 
as  provided  in  §  201 .401 ,  briefs  in 
opposition  to  a  motion  shall  be  filed 
writhin  five  days  after  service  of  the 
motion.  Reply  briefs  shall  be  filed 
within  three  days  after  service  of  the 
opposition. 

(c)  Length  limitation.  A  brief  in 
support  of  or  opposition  to  a  motion 
shall  not  exceed  10  pages,  exclusive  of 
pages  containing  any  table  of  contents, 
table  of  authorities,  and/or  addendum. 
Requests  for  leave  to  file  briefs  in  excess 
of  10  pages  are  disfavored. 

§  201 .1 55    Default;  motion  to  set  aside 
default 

(a)  A  party  to  a  proceeding  may  be 
deemed  to  be  in  default  and  the 
Commission  or  the  hearing  officer  may 
determine  the  proceeding  against  that 


party  upon  consideration  of  the  record, 
including  the  order  instituting 
proceedings,  the  allegations  of  which 
may  be  deemed  to  be  true,  if  that  party 
fails: 

(1)  To  appear,  in  person  or  through  a 
representative,  at  a  hearing  or 
conference  of  which  that  party  has  been 
notified; 

(2)  To  answer,  to  respond  to  a 
dispositive  motion  within  the  time 
provided,  or  otherwise  to  defend  the 
proceeding;  or 

(3)  To  cure  a  deficient  filing  within 
the  time  specified  by  the  commission  or 
the  hearing  officer  pursuant  to 

§  201.180(b). 

(b)  A  motion  to  set  aside  a  default 
shall  be  made  within  a  reasonable  time, 
state  the  reasons  for  the  failure  to  appear 
or  defend,  and  specify  the  natiire  of  the 
proposed  defense  in  the  proceeding.  In 
order  to  prevent  injustice  and  on  such 
conditions  as  may  be  appropriate,  the 
hearing  officer,  at  any  time  prior  to  the 
filing  of  the  initial  decision,  or  the 
Commission,  at  any  time,  may  for  good 
cause  shown  set  aside  a  default. 

§201.160  -  Time  contputation. 

(a)  Computation.  In  computing  any 
period  of  time  prescribed  in  or  ellowed 
by  these  Rules  of  Practice  or  by  order  of 
the  Commission,  the  day  of  the  act, 
event,  or  default  from  which  the 
designated  period  of  time  begins  to  run 
shall  not  be  included.  The  last  day  of 
the  period  so  computed  shall  be 
included  unless  it  is  a  Saturday, 
Sunday,  or  Federal  legal  holiday  (as 
defined  in  §  201.104),  in  which  event 
the  period  runs  until  the  end  of  the  next 
day  that  is  not  a  Saturday,  Simday,  or 
Federal  legal  holiday.  Intermediate 
Saturdays,  Sundays,  and  Federal  legal 
holidays  shall  be  excluded  from  the 
computation  when  the  period  of  time 
prescribed  or  allowed  is  seven  days  or 
less,  not  including  any  additional  time 
allowed  for  service  by  mail  in  paragraph 
(b)  of  this  section.  If  on  the  day  a  filing 
is  to  be  made,  weather  or  other 
conditions  have  caused  the  Secretary's 
office  or  other  designated  filing  location 
to  close,  the  filing  deadline  shall  be 
extended  to  the  end  of  the  next  day  that 
is  neither  a  Satxirday,  a  Simday,  nor  a 
Federal  legal  hoUday. 

(b)  Additional  time  for  service  by 
mail.  If  service  is  made  by  mail,  three 
days  shall  be  added  to  the  prescribed 
period  for  response. 

§201.161    Extensions  of  time, 
postponements  and  adjournments. 

(a)  Availability.  Except  as  otherwise 
provided  by  law,  the  Commission,  at 
any  time,  or  the  hearing  officer,  at  any 
time  prior  to  the  filing  of  his  or  her 
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initial  decision  or,  if  no  initial  decision 
is  to  be  filed,  at  any  time  prior  to  the 
closing  of  the  record,  may.  for  good 
cause  shown,  extend  or  shorten  any 
time  limits  prescribed  by  these  Rules  of 
Practice  for  the  filing  of  any  papers  and 
may,  consistent  with  paragraph  (b)  of 
this  section,  postpone  or  adjourn  any 
hearing. 

(b)  Limitations  on  postponements, 
adjournments  and  extensions.  A  hearing 
shall  begin  at  the  time  and  place 
ordered,  provided  that,  within  the  Umits 
provided  by  statute,  the  Commission  or 
the  hearing  officer  may  for  good  cause 
shown  postpone  the  commencement  of 
the  hearing  or  adjourn  a  convened 
hearing  for  a  reasonable  period  of  time 
or  change  the  place  of  hearing. 

(1)  Additional  considerations.  In 
considering  a  motion  for  postponement 
of  the  start  of  a  hearing,  adjoununent 
once  a  hearing  has  begun,  or  extensions 
of  time  for  filing  papers,  the  hearing 
officer  or  the  Commission  shall 
consider,  in  addition  to  any  other 
factors: 

(i)  The  length  of  the  proceeding  to 
date; 

(ii)  The  number  of  postponements, 
adjournments  or  extensions  already 
granted; 

(iii)  The  stage  of  the  proceedings  at 
the  time  of  the  request;  and 

(iv)  Any  other  such  matters  as  justice 
may  require. 

(2)  Time  limit.  Postponements, 
adjournments  or  extensions  of  time  for 
filing  papers  shall  not  exceed  21  days 
unless  the  Commission  or  the  hearing 
officer  states  on  the  record  or  sets  forth 
in  a  written  order  the  reasons  why  a 
longer  period  of  time  is  necessary. 

§201.180    Sanctions. 

(a)  Contemptuous  conduct. 

(1)  Subject  to  exclusion  or  suspension. 
Contemptuous  conduct  by  any  person 
before  the  Commission  or  a  hearing 
officer  during  any  proceeding,  including 
any  conference,  shall  be  grounds  for  the 
Commission  or  the  hearing  officer  to: 

(i)  Exclude  that  person  from  such 
hearing  or  conference,  or  any  portion 
thereof;  and/or 

(ii)  Summarily  suspend  that  person 
from  representing  others  in  the 
proceeding  in  which  such  conduct 
occurred  for  the  duration,  or  any 
portion,  of  the  proceeding. 

(2)  Review  procedure.  A  person 
excluded  from  a  hearing  or  conference, 
or  a  counsel  summarily  suspended  from 
practice  for  the  duration  or  any  portion 
of  a  proceeding,  may  seek  review  of  the 
exclusion  or  suspension  by  filing  with 
the  Commission,  within  three  days  of 
the  exclusion  or  suspension  order,  a 
motion  to  vacate  the  order.  The 


Commission  shall  consider  such  motion 
on  an  expedited  basis  as  provided  in 
§201.500. 

(3)  Adjournment.  Upon  motion  by  a 
party  represented  by  counsel  subject  to 
an  order  of  exclusion  or  suspension,  an 
adjournment  shall  be  granted  to  allow 
the  retention  of  new  counsel.  In 
determining  the  length  of  an 
adjournment,  the  Commission  or 
hearing  officer  shall  consider,  in 
addition  to  the  factors  set  forth  in 
§  201.161,  the  availability  of  co-counsel 
for  the  party  or  of  other  members  of  a 
suspended  counsel's  firm. 

(b)  Deficient  filings;  leave  to  cure 
deficiencies.  The  Commission  or  the 
hearing  officer  may  reject,  in  whole  or 
in  part,  any  filing  that  fails  to  comply 
with  any  requirements  of  these  Rules  of 
Practice  or  of  any  order  issued  in  the 
proceeding  in  which  the  filing  was 
made.  Any  such  filings  shall  not  be  part 
of  the  record.  The  Commission  or  the 
hearing  officer  may  direct  a  party  to 
cure  any  deficiencies  and  to  resubmit 
the  filing  within  a  fixed  time  period. 

(c)  Failure  to  make  required  filing  or 
to  cure  deficient  filing.  The  Commission 
or  the  hearing  officer  may  enter  a 
default  pursuant  to  §  201.155.  dismiss 
the  case,  decide  the  particular  matter  at 
issue  against  that  person,  or  prohibit  the 
introduction  of  evidence  or  exclude 
testimony  concerning  that  matter  if  a 
person  fails: 

(1)  To  make  a  filing  required  under 
these  Rules  of  Practice;  or 

(2)  To  cure  a  deficient  filing  within 
the  time  specified  by  the  Commission  or 
the  hearing  officer  pursuant  to 
paragraph  (b)  of  this  section. 

§  201 . 1 90    Confidential  treatment  of 
information  In  certain  filings. 

(a)  Application.  An  application  for 
confidential  treatment  pursuant  to  the 
provisions  of  Clause  30  of  Schedule  A 
of  the  Securities  Act  of  1933,  15  U.S.C. 
77aa(30).  and  Rule  406  thereunder,  17 
CFR  230.406;  Section  24(b)(2)  of  the 
Securities  Exchange  Act  of  1934. 15 
U.S.C.  78x(b)(2).  and  Rule  24b-2 
thereunder,  17  CFR  i40.24b-2;  Section 
22(b)  of  the  PubHc  Utility  Holding 
Company  Act  of  1935, 15  U.S.C.  79v(b), 
and  Rule  104  thereunder.  17  CFR 
250.104;  Section  45(a)  of  the  Investment 
Company  Act  of  1940. 15  U.S.C.  80a- 
44(a),  and  Rule  45a-l  thereunder,  17 
CFR  270.45a-l;  or  Section  210(a)  of  the 
Investment  Advisers  Act  of  1940, 15 
U.S.C.  80b-10(a).  shall  be  filed  with  the 
Secretary.  The  application  shall  be 
accompanied  by  a  sealed  copy  of  the 
materials  as  to  which  confidential 
treatment  is  sought. 

(b)  Procedure  for  supplying  additional 
information.  The  applicant  may  be 


required  to  furnish  in  writing  additional 
information  with  respect  to  die  grounds 
for  objection  to  public  disclosure. 
Failure  to  supply  the  information  so 
requested  within  14  days  from  the  date 
of  receipt  by  the  applicant  of  a  notice  of 
the  information  required  shall  be 
deemed  a  waiver  of  the  objection  to 
public  disclosure  of  that  portion  of  the 
information  to  which  the  additional 
information  relates,  unless  the 
Commission  or  the  hearing  officer  shall 
otherwise  order  for  good  cause  shown  at 
or  before  the  expiration  of  such  14-day 
period. 

(c)  Confidentiality  of  materials 
pending  final  decision.  Pending  the 
determination  of  the  application  for 
confidential  treatment,  transcripts,  non- 
final  orders  including  an  initial 
decision,  if  any,  and  other  materials  in 
connection  with  the  application  shall  be 
placed  imder  seal;  shall  be  for  the 
confidential  use  only  of  the  hearing 
officer,  the  Commission,  the  applicant. 
and  any  other  parties  and  counsel;  and 
shall  be  made  available  to  the  public 
only  in  accordance  with  orders  of  the 
Commission. 

(d)  Public  availability  of  orders.  Any 
final  order  of  the  Commission  denying 
or  sustaining  an  application  for 
confidential  treatment  shall  be  made 
public.  Any  prior  findings  or  opinions 
relating  to  an  application  for 
confidential  treatment  under  this 
section  shall  be  made  public  at  such 
time  as  the  material  as  to  which 
confidentiality  was  requested  is  made 
public. 

§201.191    Adjudications  not  required  to  be 
determined  on  the  record  after  notice  and 
opportunity  for  hearing. 

(a)  Scope  of  the  rule.  This  rule  applies 
to  every  case  of  adjudication,  as  defined 
in  5  U.S.C.  551.  pursuant  to  any  statute 
which  the  Conunission  administers, 
where  adjudication  is  not  required  to  be 
determined  on  the  record  after  notice 
and  opportunity  for  hearing  and  which 
the  Commission  has  not  chosen  to 
determine  on  the  record  after  notice  and 
opportimity  for  hearing. 

(b)  Procedure.  In  every  case  of 
adjudication  under  paragraph  (a)  of  this 
section,  the  Commission  shall  give 
prompt  notice  of  any  adverse  action  or 
final  disposition  to  any  person  who  has 
requested  the  Commission  to  make  (or 
not  to  make)  any  such  adjudication,  and 
furnish  to  any  such  person  a  written 
statement  of  reasons  therefor. 
Additional  procedures  may  be  specified 
in  rules  relating  to  specific  types  of  such 
adjudications.  Where  any  such  rule 
provides  for  the  publication  of  a 
Conunission  order,  notice  of  the  action 


or  disposition  shall  be  deemed  to  be 
given  by  such  publication. 

(c)  Contents  of  the  record.  If  the 
Commission  provides  notice  and 
opportunity  for  the  submission  of 
written  comments  by  parties  to  the 
adjudication  or.  as  the  case  may  be,  by 
other  interested  persons,  written 
conunents  received  on  or  before  the 
closing  date  for  comments,  unless 
accorded  confidential  treatment 
pursuant  to  statute  or  rule  of  the 
Commission,  become  a  part  of  the 
record  of  the  adjudication.  The 
Conunission,  in  its  discretion,  may 
accept  and  include  in  the  record  written 
conunents  filed  with  the  Commission 
after  the  closing  date. 

§201.192    Rulemaking:  issuance, 
amendment  and  repeal  of  rules  of  general 
application. 

(a)  By  petition.  Any  person  desiring 
the  issuance,  amendment  or  repeal  of  a 
rule  of  general  application  may  file  a 
petition  therefor  with  the  Secretary. 
Such  petition  shall  include  a  statement 
setting  forth  the  text  or  the  substance  of 
any  proposed  rule  or  amendment 
desired  or  specifying  the  rule  the  repeal 
of  which  is  desired,  and  stating  the 
nature  of  his  or  her  interest  and  his  or 
her  reasons  for  seeking  the  issuance, 
amendment  or  repeal  of  the  rule.  The 
Secretary  shall  admowledge,  in  writing, 
receipt  of  the  petition  and  refer  it  to  the 
appropriate  division  or  office  for 
consideration  and  recommendation. 
Such  recommendations  shall  be 
transmitted  with  the  petition  to  the 
Commission  for  such  action  as  the 
Commission  deems  appropriate.  The 
Secretary  shall  notify  the  petitioner  of 
the  action  taken  by  the  Commission. 

(b)  Notice  of  proposed  issuance, 
amendment  or  repeal  of  rules.  Except 
where  the  Commission  finds  that  notice 
and  public  procedure  are  impracticable, 
unnecessary,  or  contrary  to  the  public 
interest,  whenever  the  Commission 
proposes  to  issue,  amend,  or  repeal  any 
rule  or  regulation  of  general  application 
other  than  an  interpretive  rule;  general 
statement  of  policy;  or  rule  of  agency 
organization,  procedure,  or  practice;  or 
any  matter  relating  to  agency 
management  or  personnel  or  to  public 
property,  loans,  grants,  benefits,  or 
contracts,  there  shall  first  be  published 
in  the  Federal  Register  a  notice  of  the 
proposed  action.  Such  notice  shall 
include: 

(1)  A  statement  of  the  time,  place,  and 
natiue  of  the  rulemaking  proceeding, 
with  particular  reference  to  the  manner 
in  which  interested  persons  shall  be 
afforded  the  opportunity  to  participate 
in  such  proceeding; 


(2)  Reference  to  the  authority  imder 
which  the  rule  is  proposed;  and 

(3)  The  terms  or  substance  of  the 
proposed  rule  or  a  description  of  the 
subjects  and  issues  involved. 

§201.193    Applications  t>y  tMrred 
Individuals  for  consent  to  associat*. 

Preliminary  note 

This  rule  governs  applications  to  the 
Conunission  by  certain  persons,  barred  by 
Commission  order  from  association  with 
brokers,  dealers,  municipal  securities  dealers, 
government  securities  brokers,  government 
securities  dealers,  investment  advisers, 
investment  compmnies  or  transfer  agents,  for 
consent  to  become  so  associated. 
Applications  made  pursuant  to  this  section 
must  show  that  the  proposed  association 
would  be  consistent  with  the  public  interest. 
In  addition  to  the  information  specifically 
required  by  the  rule,  applications  should  be 
supplemented,  where  appropriate,  by  written 
statements  of  individuals  (other  than  the 
applicant)  who  are  competent  to  attest  to  the 
applicant's  character,  employment 
(>erformance,  and  other  relevant  information. 
Intentional  misstatements  or  omissions  of 
fact  may  constitute  criminal  violations  of  18 
U.S.C.  1001  et  seq.  and  other  provisions  of 
law. 

The  nature  of  the  sup>ervision  that  an 
applicant  will  receive  or  exercise  as  an 
associated  person  with  a  registered  entity  is 
an  important  matter  bearing  upon  the  public 
interest.  In  meeting  the  burden  of  showing 
that  the  propxised  association  is  consistent 
with  the  public  interest,  the  application  and 
supporting  documentation  must  demonstrate 
that  the  proposed  supervision,  procedures,  or 
terms  and  conditions  of  employment  are 
reasonably  designed  to  prevent  a  recurrence 
of  the  conduct  that  led  to  imposition  of  the 
bar.  As  an  associated  p>erson,  the  applicant 
will  be  limited  to  association  in  a  s{>ecified 
capacity  with  a  f>articular  registered  entity 
and  may  also  be  subject  to  specific  terms  and 
conditions. 

Normally,  the  applicant's  burden  of 
demonstrating  that  the  prop>osed  association 
is  consistent  with  the  public  interest  will  be 
difficult  to  meet  where  the  applicant  is  to  be 
supervised  by,  or  is  to  supervise,  another 
barred  individual.  In  addition,  where  an 
-  applicant  wishes  to  become  the  sole 
proprietor  of  a  registered  entity  and  thus  is 
seeking  Comrnissibn  consent 
notwithstanding  an  absence  of  supervision, 
the  applicant's  burden  will  be  difficult  to 
meet. 

In  addition  to  the  factors  set  forth  in 
paragraph  (d)  of  this  section,  the  Commission 
will  consider  the  nature  of  the  findings  that 
resulted  in  the  bar  when  making  its 
'determination  as  to  whether  the  proposed 
association  is  consistent  with  the  public 
interest.  In  this  regard,  attention  is  directed 
to  Rule  5(e)  of  the  Commission's  Rules  on 
Informal  and  Other  Procedures,  17  CFR 
202.5(e).  Among  other  things,  Rule  5(e)  sets 
forth  the  Commission's  policy  "not  to  permit 
a  *   *  *  respondent  [in  an  administrative 
proceeding]  to  consent  to  *  *  *  |anj  order 
that  impKJses  a  sanction  while  denying  the 
allegations  in  the  *  *  *  order  for 


proceedings."  Consistent  with  the  rationale 
underlying  that  policy,  and  in  order  to  avoid 
the  appearance  that  an  application  made 
pursuant  to  this  section  was  granted  on  the 
basis  of  such  denial,  the  Conunission  will  not 
consider  any  application  that  attempts  to 
reargue  or  collaterally  attack  the  findings  that 
resulted  in  the  Commission's  bar  order. 

(a)  Scope  of  rule.  Applications  for 
Commission  consent  to  associate,  at  to 
change  the  terms  and  conditions  of 
association,  with  a  registered  broker, 
dealer,  mimicipal  securities  dealer, 
government  seciuities  broker, 
government  securities  dealer, 
investment  adviser,  investment 
company  or  transfer  agent  may  be  made 
pursuant  to  this  section  where  a 
Conunission  order  bars  the  individual 
from  association  with  a  registered  entity 
and: 

(1)  Such  barred  individual  seeks  to 
become  associated  with  an  entity  that  is 
not  a  member  of  a  self-iegulatory 
organization;  or 

(2)  The  order  contains  a  proviso  that 
application  may  be  made  to  the 
Conunission  after  a  specified  period  of 
time. 

(b)  Form  of  application.  Each 
appUcation  shall  be  supported  by  an 
affidavit,  manually  signed  by  the 
applicant,  that  addresses  the  factors  set 
forth  in  paragraph  (d)  of  this  section. 
Chie  original  and  three  copies  of  the 
application  shall  be  filed  pursuant  to 
§§  201.151,  201.152  and  201.153.  Each 
application  shall  include  as  exhibits: 

(1)  A  copy  of  the  Commission  order 
imposing  the  bar; 

(2)  An  undertaking  by  the  applicant  to 
notify  immediately  the  Commission  in 
writing  if  any  information  submitted  in 
support  of  the  appUcation  becomes 
materially  false  or  misleading  while  the 
application  is  pending; 

(3)  The  following  forms,  as 
appropriate: 

(i)  A  copy  of  a  completed  Form  U— 4, 
where  the  applicant's  proposed 
association  is  with  a  broker-dealer  or 
municipal  seciuities  dealer; 

(ii)  A  copy  of  a  completed  Form 
MSD-4,  where  the  appHcant's  proposed 
association  is  with  a  bank  municipal 
securities  dealer, 

(iii)  The  information  required  by 
Form  ADV,  17  CFR  279.1,  with  respect 
to  the  applicant,  where  the  applicant's 
proposed  association  is  with  an 
investment  adviser; 

(iv)  The  information  required  by  Form 
TA-1, 17  CFR  249b.  100,  with  respect  to 
the  applicant,  where  the  applicant's 
proposed  association  is  with  a  transfer 
agent;  and 

(4)  A  written  statement  by  the 
proposed  employer  that  describes: 

(i)  TTie  terms  and  conditions  of 
employment  and  supervision  to  be 
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exercised  over  such  applicant  and, 
where  applicable,  by  such  applicant; 

(ii)  The  qualifications,  experience, 
and  disciplinary  records  of  the  proposed 
supervisor(s)  of  the  applicant; 

(iii)  The  compliance  and  disciplinary 
history,  during  the  two  years  preceding 
the  filing  of  the  application,  of  the  office 
in  which  the  applicant  will  be 
employed:  and 

(iv)  The  names  of  any  other  associated 
persons  in  the  same  office  who  have 
previously  been  barred  by  the 
Commission,  and  whether  they  are  to  be 
supervised  by  the  appUcant. 

(c)  Required  showing.  The  applicant 
shall  make  a  showing  satisfactory  to  the 
Commission  that  the  proposed 
association  would  be  consistent  with 
the  public  interest. 

(d)  Factors  to  be  addressed.  The 
affidavit  required  by  paragraph  (b)  of 
this  section  shall  address  each  of  the 
following: 

(1)  The  time  period  since  the 
imposition  of  the  bar; 

(2)  Any  restitution  or  similar  action 
taken  by  the  applicant  to  recompense 
any  person  injured  by  the  misconduct 
that  resulted  in  the  bar; 

(3)  The  applicant's  compliance  with 
the  order  imposing  the  bar; 

(4)  The  apphcant's  employment 
during  the  period  subsequent  to 
imposition  of  the  bar; 

(5)  The  capacity  or  position  in  which 
the  appUcant  proposes  to  be  associated; 

(6)  The  manner  and  extent  of 
supervision  to  be  exercised  over  such 
appUcant  and,  where  appUcable,  by 
such  appUcant; 

(7)  Any  relevant  courses,  seminars, 
examinations  or  other  actions 
completed  by  the  appUcant  subsequent 
to  imposition  of  the  bar  to  prepare  for 
his  or  her  return  to  the  seoirities 
business;  and 

(8)  Any  other  information  material  to 
the  application. 

(e)  Notification  to  applicant  and 
written  statement.  In  the  event  an 
adverse  recommendation  is  proposed  by 
the  staff  with  respect  to  an  appUcation 
made  pursuant  to  this  section,  the 
applicant  shall  be  so  advised  and 
provided  with  a  written  statement  of  the 
reasons  for  such  recommendation.  The 
applicant  shall  then  have  30  days  to 
submit  a  written  statement  in  response. 

(f)  Concurrent  applications.  The 
Commission  will  not  consider  any 
appUcation  submitted  pursuant  to  this 
section  if  any  other  application  for 
consent  to  associate  concerning  the 
same  appUcant  is  pending  before  any 
self-regulatory  organization. 


Initiation  of  Proceedings  and 
Prehearing  Rules 

$201,200    Initiation  of  proceedings. 

(a)  Order  instituting  proceedings: 
notice  and  opportunity  for  hearing.[\) 
Generally.  Whenever  an  order 
instituting  proceedings  is  issued  by  the 
Conmiission,  appropriate  notice  thereof 
shall  be  given  to  each  party  to  the 
proceeding  by  the  Secretary  or  another 
duly  designated  officer  of  the 
Commission.  Each  party  shall  be  given 
notice  of  any  hearing  within  a  time 
reasonable  in  Ught  of  the  circumstances, 
in  advance  of  the  hearing;  provided, 
however,  no  prior  notice  need  be  given 
to  a  respondent  if  the  Commission  has 
authorized  the  Division  of  Enforcement 
to  seek  a  temporary  sanction  ex  parte. 

(2)  Stop  order  proceedings:  additional 
persons  entitled  to  notice.  Any  notice  of 
a  proceeding  relating  to  the  issuance  of 
a  stop  order  suspending  the 
effectiveness  of  a  registration  statement 
pursuant  to  Section  8(d)  of  the 
Securities  Act  of  1933,  15  U.S.C.  77h(d), 
shall  be  sent  to  or  served  on  the  issuer; 
or,  in  the  case  of  a  foreign  government 
or  political  subdivision  thereof,  sent  to 
or  served  on  the  underwriter;  or,  in  the 
case  of  a  foreign  or  territorial  person, 
sent  to  or  served  on  its  duly  authorized 
representative  in  the  United  States 
named  in  the  registration  statement, 
properly  directed  in  the  case  of 
telegraphic  notice  to  the  address  given 
in  such  statement.  In  addition,  if  such 
proceeding  is  commenced  within  90 
days  alter  the  registration  statement  has 
become  effective,  notice  of  the 
proceeding  shall  be  given  to  the  agent 
for  service  named  on  the  facing  sheet  of 
the  registration  statement  and  to  each 
other  person  designated  on  the  facing 
sheet  of  the  registration  statement  as  a 
person  to  whom  copies  of 
communications  to  such  agent  are  to  be 
sent. 

(b)  Content  of  order  The  order 
instituting  proceedings  shall: 

(1)  State  the  nat\ire  of  any  hearing; 

(2)  State  the  legal  authority  and 
jurisdiction  under  which  the  hearing  is 
to  be  held; 

(3)  Contain  a  short  and  plain 
statement  of  the  matters  of  fact  and  law 
to  be  considered  and  determined,  unless 
the  order  directs  an  answer  pursuant  to 
§  201.220  in  which  case  the  order  shall 
set  forth  the  factual  and  legal  basis 
alleged  therefor  in  such  detail  as  will 
permit  a  specific  response  thereto;  and 

(4)  State  the  nature  of  any  reUef  or 
action  sought  or  taken. 

(c)  Time  and  place  of  hearing.  The 
time  and  place  for  any  hearing  shall  be 
fixed  with  due  regard  for  the  public 
interest  and  the  convenience  and 


necessity  of  the  parties,  other 
participants,  or  their  representatives. 

(d)  Amendment  to  order  instituting 
proceedings.(\)  By  the  Commission. 
Upon  motion  by  a  party,  the 
Commission  may,  at  any  time,  amend  an 
order  instituting  proceedings  to  include 
new  matters  of  fact  or  law. 

(2)  By  the  hearing  officer.  Upon 
motion  by  a  party,  the  hearing  officer 
may,  at  any  time  prior  to  the  fiUng  of  an 
initial  decision  or,  if  no  initial  decision 
is  to  be  filed,  prior  to  the  time  fixed  for 
the  fiUng  of  final  briefs  with  the 
Commission,  amend  an  order  instituting 
proceedings  to  include  new  matters  of 
fact  or  law  that  are  within  the  scope  of 
the  original  order  instituting 
proceedings. 

(e)  Publication  of  notice  of  public 
hearings.  Unless  otherwise  ordered  by 
the  Coimnission.  notice  of  any  pubUc 
hearing  shall  be  given  general 
circulation  by  release  to  the  public,  by 
pubUcation  in  the  SEC  News  Digest  and, 
where  directed,  by  publication  in  the 
Federal  Register. 

§  201 .201    Consolidation  of  proceedings. 

By  order  of  the  Commission  or  a 
hearing  officer,  proceedings  involving  a 
common  question  of  law  or  fact  may  be 
consolidated  for  hearing  of  any  or  all  the 
matters  at  issue  in  such  proceedings. 
The  Commission  or  the  hearing  officer 
may  make  such  orders  concerning  the 
conduct  of  such  proceedings  as  it  deems 
appropriate  to  avoid  unnecessary  cost  or 
delay.  ConsoUdation  shall  not  prejudice 
any  rights  under  these  Rules  of  Practice 
and  shall  not  affect  the  right  of  any 
party  to  raise  issues  that  could  have 
been  raised  if  consolidation  had  not 
occurred.  For  piuposes  of  this  section, 
no  distinction  is  made  between  joinder 
and  consolidation  of  proceedings. 

§  201 .202    Specification  of  procedures  by 
parties  in  certain  proceedings. 

(a)  Motion  to  specify  procedures.  In 
any  proceeding  other  than  an 
enforcement  or  discipUnary  proceeding 
or  a  proceeding  to  review  a 
determination  by  a  self-regulatory 
organization  pursuant  to  §§  201.420  and 
201.421,  a  party  may,  at  any  time  up  to 
20  days  prior  to  the  start  of  a  hearing, 
make  a  motion  to  specify  the  procedures 
necessary  or  appropriate  for  the 
proceeding,  wdth  particular  reference  to: 

(1)  Whether  there  should  be  an  initial 
decision  by  a  hearing  officer; 

(2)  Whether  any  interested  division  of 
the  Commission  may  assist  in  the 
preparation  of  the  Conunission's 
decision;  and 

(3)  Whether  there  should  be  a  30-day 
waiting  period  between  the  issuance  of 


the  Conunission's  order  and  the  date  it 
is  to  become  effective. 

(b)  Objections;  effect  of  failure  to 
object.  Any  other  party  may  object  to  the 
procedures  so  specified,  and  such  party 
may  specify  such  additional  procedures 
as  it  considers  necessary  or  appropriate. 
In  the  absence  of  such  objection  or  such 
specification  of  additional  procedures, 
such  other  party  may  be  deemed  to  have 
waived  objection  to  the  specified 
procedures. 

(c)  Approval  required.  Any  proposal 
pursuant  to  paragraph  (a)  of  this  section, 
even  if  not  objected  to  by  any  party, 
shall  be  subject  to  the  written  approval 
of  the  hearing  officer. 

(d)  Procedure  upon  agreement  to 
waive  an  initial  decision.  If  an  initial 
decision  is  waived  pursuant  to 
paragraph  (a)  of  this  section,  the  hearing 
officer  shall  notify  the  Secretary  and, 
unless  the  Commission  directs 
otherwise  within  14  days,  no  initial 
decision  shall  be  issued. 

§  201 .21 0    Parties,  limited  participants  and 
amici  curiae. 

(a)  Parties  in  an  enforcement  or 
disciplinary  proceeding  or  a  proceeding 
to  review  a  self-regulatory  organization 
determination.  (1)  Generally.  No  person 
shall  be  granted  leave  to  become  a  party 
or  a  non-party  participant  on  a  Umited 
basis  in  an  enforcement  or  disciplinary 
proceeding  or  a  proceeding  to  review  a 
determination  by  a  self-regulatory 
organization  pursuant  to  §§  201.420  and 
201.421. 

(2)  Disgorgement  proceedings.  In  an 
enforcement  proceeding,  a  person  may 
state  his  or  her  views  with  respect  to  a 
proposed  plan  of  disgorgement  or  file  a 
proof  of  claim  pursuant  to  §  201.612. 

(b)  Intervention  as  a  party.  (1) 
Generally.  In  any  proceeding,  other  than 
an  enforcement  proceeding,  a 
disciplinary  proceeding  or  a  proceeding 
to  review  a  self-regulatory  organization 
determination,  any  person  may  seek 
leave  to  intervene  as  a  party  by  filing  a 
motion  setting  forth  the  person's  interest 
in  the  proceeding.  No  person,  however, 
shall  be  admitted  as  a  party  to  a 
proceeding  by  intervention  unless  it  is 
determined  that  leave  to  participate 
pursuant  to  paragraph  (c)  of  this  section 
would  be  inadequate  for  the  protection 
of  his  or  her  interests. 

(i)  In  a  proceeding  under  the  PubUc 
Utility  Holding  Company  Act  of  1935, 
any  representative  of  interested 
consumers  or  security  holders,  or  any 
other  person  whose  participation  in  the 
proceeding  may  be  in  the  pubUc  interest 
or  for  the  protection  of  investors  or 
consumers,  may  be  admitted  as  a  party 
upon  the  filing  of  a  written  motion 


setting  forth  the  person's  interest  in  the 
proceeding. 

(ii)  In  a  proceeding  under  the 
Investment  Company  Act  of  1940,  any 
representative  of  interested  secxmty 
holders,  or  any  other  person  whose 
participation  in  the  proceeding  may  be 
in  the  public  interest  or  for  the 
protection  of  investors,  may  be  admitted 
as  a  party  upon  the  filing  of  a  written 
motion  setting  forth  the  person's  interest 
in  the  proceeding. 

(2)  Intervention  as  of  right,  (i)  In 
proceedings  under  the  PubUc  UtiUty 
Holding  Company  Act  of  1935,  any 
interested  representative,  agency, 
authority  or  instrumentality  of  the 
United  States  or  any  interested  State, 
State  commission,  municipaUty  or  other 
poUtical  subdivision  of  a  state  shall  be 
admitted  as  a  party  to  any  proceeding 
upon  the  filing  of  a  vmtten  motion 
reouesting  leave  to  be  admitted. 

Ui)  In  proceedings  under  the 
Investment  Company  Act  of  1940,  any 
interested  State  or  State  agency  shall  be 
admitted  as  a  party  to  any  proceeding 
upon  the  filing  of  a  written  motion 
requesting  leave  to  be  admitted. 

(c)  Leave  to  participate  on  a  limited 
basis.  In  any  proceeding,  other  than  an 
enforcement  proceeding,  a  discipUnary 
proceeding  or  a  proceeding  to  review  a 
self-regulatory  organization 
determination,  any  person  may  seek 
leave  to  participate  on  a  Umited  basis  as 
a  non-party  participant  as  to  any  matter 
affecting  the  person's  interests. 

(1)  Procedure.  Motions  for  leave  to 
participate  shall  be  in  writing,  shall  set 
forth  the  natiue  and  extent  of  the 
movant's  interest  in  the  proceeding, 
and,  except  where  good  cause  for  late 
filing  is  shown,  shall  be  filed  not  later 
than  20  days  prior  to  the  date  fixed  for 
the  commencement  of  the  hearing. 
Leave  to  participate  pursuant  to  this 
paragraph  (c)  may  include  such  rights  of 
a  party  as  the  hearing  officer  may  deem 
appropriate.  Persons  granted  leave  to 
participate  shall  be  served  in 
accordance  with  §  201.150;  provided, 
however,  that  a  party  to  the  proceeding 
may  move  that  the  extent  of  notice  of 
filings  or  other  papers  to  be  provided  to 
persons  granted  leave  to  participate  be 
limited,  or  may  move  that  the  persons 
granted  leave  to  participate  bear  the  cost 
of  being  provided  copies  of  any  or  all 
filings  or  other  papers.  Persons  granted 
leave  to  participate  shall  be  boimd, 
except  as  may  be  otherwise  determined 
by  the  hearing  officer,  by  any  stipulation 
between  the  parties  to  the  proceeding 
with  respect  to  procediu^,  including 
submission  of  evidence,  substitution  of 
exhibits,  corrections  of  the  record,  the 
time  within  which  briefs  or  exceptions 
may  be  filed  or  proposed  findings  and 


conclusions  may  be  submitted,  the  filing 
of  initial  decisions,  the  procediu^  to  be 
followed  in  the  preparation  of  decisions 
and  the  effective  date  of  the 
Commission's  order  in  the  case.  Where 
the  filing  of  briefs  or  exceptions  or  the 
submission  of  proposed  findings  and 
conclusions  are  waived  by  the  parties  to 
the  proceedings,  a  person  granted  leave 
to  participate  pursuant  to  this  paragraph 
(c)  shall  not  be  permitted  to  file  a  brief 
or  exceptions  or  submit  proposed 
findings  and  conclusions  except  by 
leave  of  the  Commission  or  of  the 
hearing  officer. 

(2)  Certain  persons  entitled  to  leave  to 
participate.  "The  hearing  officer  is 
directed  to  grant  leave  to  participate 
under  this  paragraph  (c)  to  any  person 
to  whom  it  is  proposed  to  issue  any 
security  in  exchange  for  one  or  more 
bona  fide  outstanding  securities,  claims 
or  property  interests,  or  partly  in  such 
exchange  and  partly  for  cash,  where  the 
Conunission  is  authorized  to  approve 
the  terms  and  conditions  of  such 
issuance  and  exchange  after  a  hearing 
upon  the  himess  of  such  terms  and 
conditions. 

(d)  Amicus  participation. 

(1)  Availability.  An  amicus  brief  may 
be  filed  only  if: 

(i)  A  motion  for  leave  to  file  the  brief 
has  been  ra-anted; 

(ii)  The  orief  is  accompanied  by 
written  consent  of  all  parties; 

(iii)  The  brief  is  filea  at  the  request  of 
the  Conunission  or  the  hearing  officer; 
or 

(iv)  The  brief  is  presented  by  the 
United  States  or  an  officer  or  agency 
thereof,  or  by  a  State,  Territory  or 
Commonwealth. 

(2)  Procedure.  An  amicus  brief  may  be 
filed  conditionally  wdth  the  motion  for 
leave.  The  motion  for  leave  shall 
identify  the  interest  of  the  movant  and 
shall  state  the  reasons  why  a  brief  of  an 
amicus  curiae  is  desirable.  Except  as  all 
parties  otherwise  consent,  any  amicus 
curiae  shaU  file  its  brief  within  the  time 
allowed  the  party  whose  position  the 
amicus  wiU  support,  unless  the 
Conunission  or  hearing  officer,  for  cause 
shown,  grants  leave  for  a  later  fiUng.  In 
the  event  that  a  later  filing  is  allowed, 
the  order  granting  leave  to  file  shall 
specify  when  an  opposing  party  may 
reply  to  the  brief.  A  motion  of  an  amicus 
curiae  to  participate  in  oral  argument 
will  be  granted  only  for  extraordinary 
reasons. 

(e)  Permission  to  state  views.  Any 
person  may  make  a  motion  seeking 
leave  to  file  a  memorandiun  or  make  an 
oral  statement  of  his  or  her  views.  Any 
such  communication  may  be  included 
in  the  record;  provided,  however,  that 
unless  offered  and  admitted  as  evidence 
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of  the  truth  of  the  statements  therein 
made,  any  assertions  of  fact  submitted 
pursuant  to  the  provisions  of  this 
paragraph  (e)  will  be  considered  only  to 
the  extent  that  the  statements  therein 
made  are  otherwise  supported  by  the 

record. 

(0  Modification  of  participation 
provisions.  The  Commission  or  the 
hearing  officer  may,  by  order,  modify 
the  provisions  of  this  section  which 
would  otherwise  be  applicable,  and  may 
impose  such  terms  and  conditions  on 
the  participation  of  any  person  in  any 
proceeding  as  it  may  deem  necessary  or 
appropriate  in  the  public  interest. 

201.220    Answer  to  allegations. 

(a)  When  required.  In  its  order 
instituting  proceedings,  the  Commission 
may  require  any  party  to  file  an  answer 
to  each  of  the  allegations  contained 
therein.  Even  if  not  so  ordered,  any 
party  in  any  proceeding  may  elect  to  file 
an  answer.  Any  other  person  granted 
leave  by  the  Commission  or  the  hearing 
officer  to  participate  on  a  limited  basis 
in  such  proceedings  pursuant  to 

§  201.210(c)  may  be  required  to  file  an 
answer. 

(b)  When  to  file.  Except  where  a 
different  period  is  provided  by  rule  or 
by  order,  a  party  required  to  file  an 
answer  as  provided  in  paragraph  (a)  of 
this  section  shall  do  so  within  20  days 
after  service  upon  the  party  of  the  order 
instituting  proceedings.  Persons  granted 
leave  to  participate  on  a  limited  basis  in 
the  proceeding  pursuant  to  §  201.210(c) 
may  file  an  answer  within  a  reasonable 
time,  as  determined  by  the  Commission 
or  the  hearing  officer.  If  the  order 
instituting  proceedings  is  amended,  the 
Commission  or  the  hearing  officer  may 
require  that  an  amended  answer  be  filed 
and,  if  such  an  answer  is  required,  shall 
specify  a  date  for  the  filing  thereof 

(c)  Contents:  effect  of  failure  to  deny. 
Unless  otherwise  directed  by  the 
hearing  officer  or  the  Commission,  an 
answer  shall  specifically  admit,  deny,  or 
state  that  the  party  does  not  have,  and 

is  unable  to  obtain,  sufficient 
information  to  admit  or  deny  each 
allegation  in  the  order  instituting 
proceedings.  When  a  party  intends  in 
good  faith  to  deny  only  a  part  of  an 
allegation,  the  party  shall  specify  so 
much  of  it  as  is  true  and  shall  deny  only 
the  remainder.  A  statement  of  a  lack  of 
information  shall  have  the  effect  of  a 
denial.  A  defense  of  res  judicata,  statute 
of  limitations  or  any  other  matter 
constituting  an  affirmative  defense  shall 
be  asserted  in  the  answer.  Any 
allegation  not  denied  shall  be  deemed 
admitted. 

(d)  Motion  for  more  definite 
statement.  A  party  may  file  with  an 


answer  a  motion  for  a  more  definite 
statement  of  specified  matters  of  fact  or 
law  to  be  considered  or  determined. 
Such  motion  shall  state  the  respects  in 
which,  and  the  reasons  why.  each  such 
matter  of  fact  or  law  should  be  required 
to  be  made  more  definite.  If  the  motion 
is  granted,  the  order  granting  such 
motion  shall  set  the  periods  for  filing 
such  a  statement  and  any  answer 
thereto. 

(e)  Amendments.  A  party  may  amend 
its  answer  at  any  time  by  written 
consent  of  each  adverse  party  or  with 
leave  of  the  Commission  or  the  hearing 
officer.  Leave  shall  be  freely  granted 
when  justice  so  requires. 

(f)  Failure  to  file  answer:  default.  If  a 
party  respondent  fails  to  file  an  answer 
required  by  this  section  within  the  time 
provided,  such  person  may  be  deemed 
in  default  pvu^uant  to  §  201.155(a).  A 
party  may  make  a  motion  to  set  aside  a 
default  pursuant  to  §  201.155(b). 

201.221    Prehearing  conferences. 

(a)  Purposes  of  conferences.  The 
purposes  of  prehearing  conferences 
include,  but  are  not  limited  to: 

(1)  Expediting  the  disposition  of  the 
proceeding; 

(2)  Establishing  early  and  continuing 
control  of  the  proceeding  by  the  hearing 
officer;  and 

(3)  Improving  the  quality  of  the 
hearing  through  more  thorough 
preparation. 

(b)  Procedure.  On  his  or  her  own 
motion  or  at  the  request  of  a  party,  the 
hearing  officer  may,  in  his  or  her 
discretion,  direct  counsel  or  any  party  to 
meet  for  an  initial,  final  or  other 
prehearing  conference.  Such 
conferences  may  be  held  with  or 
without  the  hearing  officer  present  as 
the  hearing  officer  deems  appropriate. 
Where  such  a  conference  is  held  outside 
the  presence  of  the  hearing  officer,  the 
hearing  officer  shall  be  advised 
promptly  by  the  parties  of  any 
agreements  reached.  Such  conferences 
also  may  be  held  with  one  or  more 
persons  participating  by  telephone  or 
other  remote  means. 

(c)  Subjects  to  be  discussed.  At  a 
prehearing  conference  consideration 
may  be  given  and  action  taken  with 
respect  to  any  and  all  of  the  following: 

(1)  Simplification  and  clarification  of 
the  issues; 

(2)  Exchange  of  witness  and  exhibit 
lists  and  copies  of  exhibits; 

(3)  Stipulations,  admissions  of  fact, 
and  stipulations  concerning  the 
contents,  authenticity,  or  admissibility 
into  evidence  of  documents; 

(4)  Matters  of  which  official  notice 
may  be  taken;  ^^ 

(5)  The  schedule  for  exchanging 
prehearing  motions  or  briefs,  if  any; 


(6)  The  method  of  service  for  papers 
other  than  Commission  orders; 

(7)  Summary  disposition  of  any  or  all 
issues; 

(8)  Settlement  of  any  or  all  issues; 

(9)  Determination  of  hearinc  dates; 

(10)  Amendments  to  the  order 
instituting  proceedings  ot  answers 
thereto; 

(11)  Production  of  documents  as  set 
forth  in  §  201.230.  and  prehearing 
production  of  documents  in  response  to 
subpoenas  duces  tecum  as  set  forth  in 
§201.232; 

(12)  Specification  of  procedures  as  set 
forth  in  §201.202;  and 

(13)  Such  other  matters  as  may  aid  in 
the  orderly  and  expeditious  disposition 
of  the  proceeding. 

(d)  Required  prehearing  conferences. 
Except  where  the  emergency  native  of  a 
proceeding  would  make  a  prehearing 
conference  clearly  inappropriate,  both 
an  initial  and  a  final  prehearing 
conference  should  be  held.  Unless 
ordered  otherwise,  an  initial  prehearing 
conference  shall  be  held  within  14  days 
of  the  service  of  an  answer,  or  if  no 
answer  is  required,  within  14  days  of 
service  of  the  order  instituting 
proceedings.  A  final  conference  shall  be 
held  as  close  to  the  start  of  the  hearing 
as  reasonable  imder  the  circumstances. 

(e)  Prehearing  orders.  At  or  follovdng 
the  conclusion  of  any  conference  held 
pursuant  to  this  section,  the  hearing 
officer  shall  enter  a  ruling  or  order 
which  recites  the  agreements  reached, 
and  any  procedural  determinations 
made  by  the  hearing  officer. 

(f)  Failure  to  appear:  default.  Any 
person  who  is  named  in  an  order 
instituting  proceedings  as  a  person 
against  whom  findings  may  be  made  or 
sanctions  imposed  and  who  fails  to 
appear,  in  person  or  through  a 
representative,  at  a  prehearing 
conference  of  which  he  or  she  has  been 
duly  notified  may  be  deemed  in  default 
pursuant  to  §  201.155(a).  A  party  may 
make  a  motion  to  set  aside  a  default 
pursuant  to  §  201.155(b). 

§  201 .222    Pretiearing  submissions. 

(a)  Submissions  generally.  The 
hearing  officer,  on  his  or  her  owm 
motion,  or  at  the  request  of  a  party  or 
other  participant,  may  order  any  party, 
including  the  interested  division,  to 
furnish  such  information  as  deemed 
appropriate,  including  any  or  all  of  the 
following: 

(1)  An  outline  or  narrative  summary 
of  its  case  or  defense; 

(2)  The  legal  theories  upon  which  it 
will  rely; 

(3)  Copies  and  a  list  of  documents  that 
it  intends  to  introduce  at  the  hearing; 
and 


(4)  A  list  of  witnesses  who  will  testify 
on  its  behalf,  including  the  witnesses' 
names,  occupations,  addresses  and  a 
brief  summary  of  their  expected 
testimony. 

(b)  Expert  witnesses.  Each  party  who 
intends  to  call  an  expert  witness  shall 
submit,  in  addition  to  the  information 
required  by  paragraph  (a)(4)  of  this 
section,  a  statement  of  the  expert's 
qualifications,  a  listing  of  other 
proceedings  in  which  the  expert  has 
given  expert  testimony,  and  a  list  of 
publications  authored  or  co-authored  by 
the  expert. 

§  201 .230    Enforcement  and  disciplinary 
proceedings:  availability  of  documents  for 
inspection  and  copying. 

For  purposes  of  this  section,  the  term 
documents  shall  include  writings, 
drawings,  graphs,  charts,  photographs, 
recordings  and  other  data  compilations, 
including  data  stored  by  computer,  from 
which  information  can  be  obtained. 

(a)  Documents  to  be  available  for 
inspection  and  copying.  (1)  Unless 
otherwise  provided  by  this  section,  or 
by  order  of  the  Commission  or  the 
hearing  officer,  the  Division  of 
Enforcement  shall  make  available  for 
inspection  and  copying  by  any  party 
dociunents  obtained  by  the  Division 
prior  to  the  institution  of  proceedings, 
in  connection  with  the  investigation 
leading  to  the  Division's 
recommendation  to  institute 
proceedings.  Such  documents  shall 
include: 

(i)  Each  subpoena  issued; 

(ii)  Every  other  written  request  to 
persons  not  employed  by  the 
Commission  to  provide  dociiments  or  to 
be  interviewed; 

(iii)  The  dociunents  turned  over  in 
response  to  any  such  subpoenas  or  other 
written  requests; 

(iv)  All  transcripts  and  transcript 
exhibits; 

(v)  Any  other  documents  obtained 
&x)m  persons  not  employed  by  the 
Commission;  and 

(vi)  Any  final  examination  or 
inspection  reports  prepared  by  the 
Division  of  Market  Regulation  or  the 
Division  of  Investment  Management. 

(2)  Nothing  in  this  paragraph  (a)  shall 
limit  the  right  of  the  Division  to  make 
available  any  other  doctmient,  or  shall 
limit  the  right  of  a  respondent  to  seek 
access  to  or  production  pursuant  to 
subpoena  of  any  other  document,  or 
shall  limit  the  authority  of  the  hearing 
officer  to  order  the  production  of  any 
document  piusuant  to  subpoena. 

(b)  Documents  that  may  be  withheld. 
(1)  The  Division  of  Enforcement  may 
withhold  a  dociunent  if: 

(i)  The  document  is  privileged; 


(ii)  The  dociunent  is  an  internal 
memorandum,  note  or  writing  prepared 
by  a  Commission  employee,  other  than 
an  examination  or  inspection  report  as 
specified  in  paragraph  (a)(l)(vi]  of  this 
section,  or  is  othenvise  attorney  work 
product  and  will  not  be  offered  in 
evidence; 

(iii)  The  document  would  disclose  the 
identity  of  a  confidential  source;  or 

(iv)  The  hearing  officer  grants  leave  to 
withhold  a  document  or  category  of 
documents  as  not  relevant  to  the  subject 
matter  of  the  proceeding  or  otherwise, 
for  good  cause  shown. 

(2)  Nothing  in  this  paragraph  (b) 
authorizes  the  Division  of  Enforcement 
in  connection  with  an  enforcement  or 
disciplinary  proceeding  to  withhold, 
contrary  to  the  doctrine  of  Brady  v. 
Maryland,  373  U.S.  83.  87  (1963). 
documents  that  contain  material 
exculpatory  evidence. 

(c)  Withheld  document  list.  The 
hearing  officer  may  require  the  Division 
of  Enforcement  to  submit  for  review  a 
list  of  documents  withheld  pursuant  to 
paragraphs  (b)(1)  through  (b)(4)  of  this 
section  or  to  submit  any  document 
withheld,  and  may  determine  whether 
any  such  document  should  be  made 
available  for  inspection  and  copying. 

(d)  Timing  of  inspection  and  copying. 
Unless  otherwise  ordered  by  the 
Commission  or  the  hearing  officer,  the 
Division  of  Enforcement  shall 
commence  making  documents  available 
to  a  respondent  for  inspection  and 
copying  pursuant  to  this  section  no  later 
than  14  days  after  the  respondent  files 
an  answer.  In  a  proceeding  in  which  a 
temporary  cease-and-desist  order  is 
sought  pursuant  to  §  201.510  or  a 
temporary  suspension  of  registration  is 
sought  pursuant  to  §  201.520, 
documents  shall  be  made  available  no 
later  than  the  day  after  service  of  the 
decision  as  to  whether  to  issue  a 
temporary  cease-and-desist  order  or 
temporary  suspension  order. 

(e)  Place  of  inspection  and  copying. 
Documents  subject  to  inspection  and 
copying  pursuant  to  this  section  shall  be 
made  available  to  the  respondent  for 
inspection  and  copying  at  the 
Commission  office  where  they  are 
ordinarily  maintained,  or  at  such  other 
place  as  the  parties,  in  writing,  may 
agree.  A  respondent  shall  not  be  given 
custody  of  the  documents  or  leave  to 
remove  the  documents  from  the 
Commission's  offices  pursuant  to  the 
requirements  of  this  section  other  than 
by  written  agreement  of  the  Division  of 
Enforcement.  Such  agreement  shall 
specify  the  documents  subject  to  the 
agreement,  the  date  they  shall  be 
returned  and  such  other  terms  or 


conditions  as  are  appropriate  to  provide 
for  the  safekeeping  of  the  documents. 

(f)  Copying  costs  and  procedures.  The 
respondent  may  obtain  a  photocopy  of 
any  documents  made  available  for 
inspection.  The  respondent  shall  be 
responsible  for  the  cost  of 
photocopying.  Unless  otherwise 
ordered,  charges  for  copies  made  by  the 
Division  of  Enforcement  at  the  request 
of  the  respondent  will  be  at  the  rate 
charged  pursuant  to  the  fee  schedule  at 
17  CFR  200.80e  for  copies.  The 
respondent  shall  be  given  access  to  the 
documents  at  the  Commission's  offices 
or  such  other  place  as  the  parties  may 
agree  during  normal  business  hours  for 
copying  of  documents  at  the 
respondent's  expense. 

(g)  Issuance  of  investigatory 
subpoenas  after  institution  of 
proceedings.  The  Division  of 
Enforcement  shall  promptly  inform  the 
hearing  officer  and  each  party  if 
investigatory  subpoenas  are  issued 
under  the  same  investigation  file 
number  or  pursuant  to  the  same  order 
directing  private  investigation  ("formal 
order")  under  which  the  investigation 
leading  to  the  institution  of  proceedings 
was  conducted.  The  hearing  officer  shall 
order  such  steps  as  necessary  and 
appropriate  to  assure  that  the  issuance 
of  investigatory  subpoenas  after  the 
institution  of  proceedings  is  not  for  the 
purpose  of  obtaining  evidence  relevant 
to  the  proceedings  and  that  any  relevant 
documents  that  may  be  obtained 
through  the  use  of  investigatory 
subpoenas  in  a  continuing  investigation 
are  made  available  to  each  respondent 
for  inspection  and  copying  on  a  timely 
basis. 

(h)  Failure  to  make  documents 
available — harmless  error.  In  the  event 
that  a  document  required  to  be  made 
available  to  a  respondent  pursuant  to 
this  section  is  not  made  available  by  the 
Division  of  Enforcement,  no  rehearing 
or  redecision  of  a  proceeding  already 
heard  or  decided  shall  be  required, 
unless  the  respondent  shall  establish 
that  the  failure  to  make  the  document 
available  was  not  harmless  error. 

§  201 .23 1    Enforcement  and  discipUnary 
proceedings:  production  of  witness 
statements. 

(a)  Availability.  Any  respondent  in  an 
enforcement  or  discipUnary  proceeding 
may  move  that  the  Division  of 
Enforcement  produce  for  inspection  and 
copying  any  statement  of  any  person 
called  or  to  be  called  as  a  witness  by  the 
division  that  pertains,  or  is  expected  to 
pertain,  to  his  or  her  direct  testimony 
and  that  would  be  required  to  be 
produced  pursuant  to  the  Jencks  Act,  18 
U.S.C.  3500.  Such  production  shall  be 
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made  at  a  time  and  place  fixed  by  the 
hearing  officer  and  shall  be  made 
available  to  any  party,  provided, 
however,  that  the  production  shall  be 
made  under  conditions  intended  to 
preserve  the  items  to  be  inspected  or 
copied. 

(b)  Failure  to  produce — harmless 
error.  In  the  event  that  a  statement 
required  to  be  made  available  for 
inspection  and  copying  by  a  respondent 
is  not  turned  over  by  the  Division  of 
Enforcement,  no  rehearing  or  redecision 
of  a  proceeding  already  heard  or 
decided  shall  be  required  unless  the 
respondent  estabUshes  that  the  failure  to 
turn  over  the  statement  was  not 
harmless  error. 

§201^2    Suljpoenas. 

(a)  Availability;  procedure.  In 
connection  with  any  hearing  ordered  by 
the  Commission,  a  party  may  request 
the  issuance  of  subpoenas  requiring  the 
attendance  and  testimony  of  witnesses 
at  the  designated  time  and  place  of 
hearing,  and  subpoenas  requiring  the 
production  of  documentary  or  other 
tangible  evidence  returnable  at  any 
designated  time  or  place.  Unless  made 
on  the  record  at  a  hearing,  requests  for 
issuance  of  a  subpoena  shall  be  made  in 
writing  and  served  on  each  party 
pursuant  to  §  201.150.  A  person  whose 
request  for  a  subpoena  has  been  denied 
or  modified  may  not  request  that  any 
other  person  issue  the  subpoena. 

(1)  Unavailability  of  hearing  officer.  In 
the  event  that  the  hearing  officer 
assigned  to  a  proceeding  is  unavailable, 
the  party  seeking  issuance  of  the 
subpoena  may  seek  its  issuance  fi'om  the 
first  available  of  the  following  persons: 
the  Chief  Administrative  Law  Judge,  the 
law  judge  most  senior  in  service  as  a 
law  judge,  the  duty  officer,  any  other 
member ^f  the  Commission,  or  any 
other  person  designated  by  the 
Commission  to  issue  subpoenas. 
Requests  for  issuance  of  a  subpoena 
made  to  the  Commission,  or  any 
member  thereof,  must  be  submitted  to 
the  Secretary,  not  to  an  individual 
Commissioner: 

(2)  Signing  may  be  delegated.  A 
hearing  officer  may  authorize  issuance 
of  a  subpoena,  and  may  delegate  the 
manual  signing  of  the  subpoena  to  any 
other  person  authorized  to  issue 
subpoenas. 

(b)  Standards  for  issuance.  Where  it 
appears  to  the  person  asked  to  issue  the 
subpoena  that  the  subpoena  sought  may 
be  unreasonable,  oppressive,  excessive 
in  scope,  or  unduly  burdensome,  he  or 
she  may,  in  his  or  her  discretion,  as  a 
condition  precedent  to  the  issuance  of 
the  subpoena,  require  the  person 
seeking  the  subpoena  to  show  the 


general  relevance  and  reasonable  scope 
of  the  testimony  or  other  evidence 
sought.  If  after  consideration  of  all  the 
circiunstances,  the  person  requested  to 
issue  the  subpoena  determines  that  the 
subpoena  or  any  of  its  terms  is 
unreasonable,  oppressive,  excessive  in 
scope,  or  unduly  burdensome,  he  or  she 
may  refuse  to  issue  the  subpoena,  or 
issue  it  only  upon  such  conditions  as 
fairness  requires.  In  making  the 
foregoing  determination,  the  person 
issuing  the  subpoena  may  inquire  of  the 
other  participants  whether  they  will 
stipulate  to  the  facts  sought  to  be 
proved. 

(c)  Service.  Service  shall  be  made 
pursuant  to  the  provisions  of  §  201.150 
(b)  through  (d).  The  provisions  of  this 
paragraph  (c)  shall  apply  to  the  issuance 
of  subpoenas  for  purposes  of 
investigations,  as  required  by  17  CFR 
203.8,  as  well  as  hearings. 

(d)  Tender  of  fees  required.  When  a 
subpoena  compelling  the  attendance  of 
a  i>erson  at  a  hearing  or  deposition  is 
issued  at  the  instance  of  anyone  other 
than  an  officer  or  agency  of  the  United 
States,  service  is  valid  omy  if  the 
subpoena  is  accompanied  by  a  tender  to 
the  subpoenaed  person  of  the  fees  for 
one  day's  attendance  and  mileage 
specified  by  paragraph  (fj  of  this 
section. 

(e)  Application  to  quash  or  modify.  [1] 
Procedure.  Any  person  to  whom  a 
subpoena  is  directed  or  who  is  an 
owner,  creator  or  the  subject  of  the 
documents  that  are  to  be  produced 
pursuant  to  a  subpoena  may,  prior  to  the 
time  specified  therein  for  compliance, 
but  in  no  event  more  than  15  days  after 
the  date  of  service  of  such  subpoena, 
request  that  the  subpoena  be  quashed  or 
modified.  Such  request  shall  be  made  by 
appUcation  filed  with  the  Secretary  and 
served  on  all  parties  pursuant  to 

§  201.150.  The  party  on  whose  behalf 
the  subpoena  was  issued  may,  within 
five  days  of  service  of  the  application, 
file  an  opposition  to  the  application.  If 
a  hearing  officer  has  been  assigned  to 
the  proceeding,  the  application  to  quash 
shall  be  directed  to  that  hearing  officer 
for  consideration,  even  if  the  subpoena 
was  issued  by  another  person. 

(2)  Standards  governing  application 
to  quash  or  modify.  If  compliance  with 
the  subpoena  would  be  unreasonable, 
oppressive  or  unduly  burdensome,  the 
hearing  officer  or  the  Commission  shall 
quash  or  modify  the  subpoena,  or  may 
order  return  of  the  subpoena  only  upon 
specified  conditions.  These  conditions 
may  include  but  are  not  limited  to  a 
requirement  that  the  party  on  whose 
behalf  the  subpoena  was  issued  shall 
make  reasonable  compensation  to  the 
person  to  whom  the  subpoena  was 


addressed  for  the  cost  of  copying  or 
treuisporting  evidence  to  the  place  for 
return  of  the  subpoena. 

(f)  Witness  fees  and  mileage. 
Witnesses  summoned  before  the 
Commission  shidl  be  paid  the  same  fees 
and  mileage  that  are  paid  to  witnesses 
in  the  courts  of  the  United  States,  and 
witnesses  whose  depositions  are  taken 
and  the  persons  taking  the  same  shall 
severally  be  entitled  to  the  same  fees  as 
are  paid  for  like  services  in  the  courts 
of  the  United  States.  Witness  fees  and 
mileage  shall  be  paid  by  the  party  at 
whose  instance  the  witnesses  appear. 


§  201 .233    Depositions  upon  oral 
examination. 

(a)  Procedure.  Any  party  desiring  to 
take  the  testimony  of  a  witness  by 
deposition  shall  make  a  written  motion 
setting  forth  the  reasons  why  such 
deposition  should  be  taken  including 
the  specific  reasons  why  the  party 
believes  the  witness  will  be  unable  to 
attend  or  testify  at  the  hearing;  the  name 
and  address  of  the  prospective  witness; 
the  matters  concerning  which  the 
prospective  witness  is  expected  to  be 
questioned;  and  the  proposed  time  and 
place  for  the  taking  of  the  deposition. 

(b)  Required  finding  when  ordering^ 
deposition.  In  the  discretion  of  the 
Commission  or  the  hearing  officer,  an 
order  for  deposition  may  be  issued  upon 
a  finding  that  the  prospective  vdtness 
will  likely  give  testimony  material  to  the 
proceeding,  that  it  is  Ukely  the 
prospective  witness  will  be  unable  to 
attend  or  testify  at  the  hearing  because 
of  age,  sickness,  infirmity, 
imprisonment  or  other  disability,  and 
that  the  taking  of  a  deposition  will  serve 
the  interests  of  justice. 

(c)  Contents  of  order.  An  order  for 
deposition  shall  designate  by  name  a 
deposition  officer.  The  designated 
officer  may  be  the  hearing  officer  or  any 
other  person  authorized  to  administer 
oaths  by  the  laws  of  the  United  States 
or  of  the  place  where  the  deposition  is 
to  be  held.  An  order  for  deposition  also 
shall  state: 

(1)  The  name  of  the  witness  whose 
deposition  is  to  be  taken: 

(2)  The  scope  of  the  testimony  to  be 
taken; 

(3)  The  time  and  place  of  the 
deposition; 

(4)  The  maimer  of  recording, 
preserving  and  filing  the  deposition; 
and 

(5)  The  number  of  copies,  if  any,  of 
the  deposition  and  exhibits  to  be  filed 
upon  completion  of  the  deposition. 

(d)  Procedure  at  depositions.  A 
witness  whose  testimony  is  taken  by 
deposition  shall  be  sworn  or  shall  affirm 
before  any  questions  are  put  to  him  or 
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her.  Examination  and  cross-examination 
of  deponents  may  proceed  as  permitted 
at  a  hearing.  The  witness  being  deposed 
may  have  counsel  present  during  the 
deposition. 

le)  Objections  to  questions  or 
evidence.  Objections  to  questions  or 
evidence  shall  be  in  short  form,  stating 
the  grounds  of  objection  relied  upon. 
Objections  to  questions  or  evidence 
shall  be  noted  by  the  deposition  officer 
upon  the  deposition,  but  a  deposition 
officer  other  than  the  hearing  officer 
shall  not  have  the  power  to  decide  on 
the  competency,  materiality  or 
relevance  of  evidence.  Failure  to  object 
to  questions  or  evidence  before  the 
deposition  officer  shall  not  be  deemed 
a  waiver  unless  the  ground  of  the 
objection  is  one  that  might  have  been 
obviated  or  removed  if  presented  at  that 
time. 

(f)  Filing  of  depositions.  The  questions' 
propounded  and  all  answers  or 
objections  shall  be  recorded  or 
transcribed  verbatim,  and  a  transcript 
prepared  by  the  deposition  officer,  or 
imder  his  or  her  direction.  The 
transcript  shall  be  subscribed  by  the 
witness  and  certified  by  the  deposition 
officer.  The  original  deposition  and 
exhibits  shall  be  filed  with  the 
Secretary.  A  copy  of  the  deposition  shall 
be  available  to  the  deponent  and  each 
party  for  purchase  at  prescribed  rates. 

(gj  Payment.  The  cost  of  the  transcript 
shall  be  paid  by  the  party  requesting  the 
deposition. 

§  201 .234    Depositions  upon  written 
questions. 

(a)  Availability.  Depositions  may  be 
taken  and  submitted  on  written 
questions  upon  motion  of  any  party. 
The  motion  shall  include  the 
information  specified  in  §  201.233(a).  A 
decision  on  the  motion  shall  be 
governed  by  the  provisions  of 
§  201.233(b). 

(b)  Procedure.  Written  questions  shall 
be  filed  with  the  motion.  Within  10  days 
after  service  of  the  motion  and  written 
questions,  any  party  may  file  objections 
to  such  written  questions  and  any  party 
may  file  cross-questions.  When  a 
deposition  is  taken  pursuant  to  this 
section  no  persons  other  than  the 
witness,  counsel  to  the  witness,  the 
deposition  officer,  and,  if  the  deposition 
officer  does  not  act  as  reporter,  a 
reporter,  shall  be  present  at  the 
examination  of  the  witness.  No  party 
shall  be  present  or  represented  imless 
otherwise  permitted  by  order.  The 
deposition  officer  shall  propound  the 
questions  and  cross-questions  to  the 
witness  in  the  order  submitted. 

(c)  Additional  requirements.  The 
order  for  deposition,  filing  of  the 


deposition,  form  of  the  deposition  and 
use  of  the  deposition  in  the  record  shall 
be  governed  by  paragraphs  (c)  through 
(g)  of  §  201.233,  except  that  no  cross- 
examination  shall  be  made. 

§  201 .235    Introducing  prior  sworn 
statements  of  witnesses  into  ttie  record. 

(a)  At  a  hearing,  any  person  wishing 
to  introduce  a  prior,  sworn  statement  of 
a  witness,  not  a  party,  otherwise 
admissible  in  the  proceeding,  may  make 
a  motion  setting  forth  the  reasons 
therefor.  If  only  part  of  a  statement  is 
offered  in  evidence,  the  hearing  officer 
may  require  that  all  relevant  portions  of 
the  statement  be  introduced.  If  all  of  a 
statement  is  offered  in  evidence,  the 
hearing  officer  may  require  that  portions 
not  relevant  to  the  proceeding  be 
excluded.  A  motion  to  introduce  a  prior 
sworn  statement  may  be  granted  if: 

(1)  The  witness  is  dead; 

(2)  The  witness  is  out  of  the  United 
States,  unless  it  appears  that  the  absence 
of  the  witness  was  procured  by  the  party 
offering  the  prior  sworn  statement; 

(3)  Tne  witness  is  unable  to  attend  or 
testify  t)ecause  of  age,  sickness, 
infirmity,  imprisonment  or  other 
disability; 

(4)  The  party  offering  the  prior  sworn 
statement  has  been  unable  to  procure 
the  attendance  of  the  witness  by 
subpoena;  or. 

(5)  In  the  discretion  of  the 
Commission  or  the  hearing  officer,  it 
would  be  desirable,  in  the  interests  of 
justice,  to  allow  the  prior  sworn 
statement  to  be  used.  In  making  this 
determination,  due  regard  shall  be  given 
to  the  presumption  that  witnesses  will 
testify  orally  in  an  open  hearing.  If  the 
parties  have  stipulated  to  accept  a  prior 
sworn  statement  in  Ueu  of  live 
testimony,  consideration  shall  also  be 
given  to  the  convenience  of  the  parties 
in  avoiding  imnecessary  expense. 

§201^40    SettlemenL 

(a)  Availability.  Any  person  who  is 
notified  that  a  proceeding  may  or  will 
be  instituted  against  him  or  her,  or  any 
party  to  a  proceeding  already  instituted, 
may,  at  any  time,  propose  in  writing  an 
offer  of  settlement. 

(b)  Procedure.  An  offer  of  settlement 
shall  stale  ihat  it  is  made  pursuant  to 
this  section;  shall  recite  or  incorporate 
as  a  part  of  the  offer  the  provisions  of 
paragraphs  (c)  (4)  and  (5)  of  this  section; 
shall  be  signed  by  the  person  making 
the  offer,  not  by  counsel;  and  shall  ^ 
submitted  to  the  interested  division. 

(c)  Consideration  of  offers  of 
settlement.  (1)  Offers  of  settlement  shall 
be  considered  by  the  interested  division 
when  time,  the  nature  of  the 
proceedings,  and  the  public  interest 
permit. 


(2)  Where  a  hearing  officer  is  assigned 
to  a  proceeding,  the  interested  division 
and  the  party  submitting  the  offer  may 
request  that  the  hearing  officer  express 
his  or  her  views  regarding  the 
appropriateness  of  the  offer  of 
settlement.  A  request  for  the  hearing 
officer  to  express  his  or  her  views  on  an 
offer  of  settlement  or  otherwise  to 
participate  in  a  settlement  conference 
constitutes  a  waiver  by  the  persons 
making  the  request  of  any  right  to  claim 
bias  or  prejudgment  by  the  hearing 
officer  based  on  the  views  expressed. 

(3)  The  interested  division  shall 
present  the  offer  of  settlement  to  the 
Commission  with  its  recommendation, 
except  that,  if  the  division's 
recommendation  is  unfavorable,  the 
offer  shall  not  be  presented  to  the 
Conunission  unless  the  person  making 
the  offer  so  requests. 

(4)  By  submitting  an  offer  of 
settlement,  the  person  making  the  offer 
waives,  subject  to  acceptance  of  the 
offer 

(i)  All  hearings  pursuant  to  the 
statutory  provisions  under  which  the 
proceeding  is  to  be  or  has  been 
instituted; 

(ii)  The  filing  of  proposed  findings  of 
fact  and  conclusions  of  law; 

(iii)  Proceedings  before,  and  an  initial 
decision  by,  a  hearing  officer; 

(iv)  All  post-hearing  procedures;  and 

(v)  Judicial  review  by  any  court. 

(5)  By  submitting  an  offer  of 
settlement  the  person  further  waives: 

(i)  Such  provisions  of  the  Rules  of 
Practice  or  other  requirements  of  law  as 
may  be  construed  to  prevent  any 
member  of  the  Commission's  staff  from 
participating  in  the  preparation  of.  or 
advising  the  Commission  as  to,  any 
order,  opinion,  finding  of  fact,  or 
conclusion  of  law  to  be  entered 
pursuant  to  the  offer;  and 

(ii)  Any  right  to  claim  bias  or 
prejudgment  by  the  Commission  based 
on  the  consideration  of  or  discussions 
concerning  settlement  of  all  or  any  part 
of  the  proceeding. 

(6)  If  the  Commission  rejects  the  offer 
of  settlement,  the  person  making  the 
offer  shall  be  notified  of  the 
Commission's  action  and  the  offer  of 
settlement  shall  be  deemed  withdrawn. 
The  rejected  offer  shall  not  constitute  a 
part  of  the  record  in  any  proceeding 
against  the  person  making  the  offer, 
provided,  however,  that  rejection  of  an 
offer  of  settlement  does  not  affect  the 
continued  validity  of  waivers  pursuant 
to  paragraph  (c)(5)  of  this  section  with 
respect  to  any  discussions  concerning 
the  rejected  offer  of  settlement. 

(7)  Final  acceptance  of  any  offer  of 
settlement  will  occur  only  upon  the 
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issuance  of  findings  and  an  order  by  the 

Commission. 

}  201 JSO    lotion  for  summary  dlapositlon. 

(a)  After  a  respondent's  answer  has 
been  filed  and.  in  an  enforcement  or  a 
disciplinary  proceeding,  documents 
have  been  made  available  to  that 
respondent  for  inspection  and  copying 
pursuant  to  §  201.230,  the  respondent, 
or  the  interested  division  may  make  a 
motion  for  simunary  disposition  of  any 
or  all  allegations  of  the  order  instituting 
proceedings  with  respect  to  that 
respondent.  If  the  interested  division 
has  not  completed  presentation  of  its 
case  in  chief,  a  motion  for  simimary 
disposition  shall  be  made  only  with 
leave  of  the  hearing  officer.  The  facts  of 
the  pleadings  of  the  party  against  whom 
the  motion  is  made  shall  be  taken  as 
Une,  except  as  modified  by  stipulations 
or  admissions  made  by  that  party,  by 
uncontested  affidavits,  or  by  facts 
officially  noted  pursuant  to  §  201.323. 

(b)  The  hearing  officer  shall  promptly 
grant  or  deny  the  motion  for  summary 
disposition  or  shall  defer  decision  on 
the  motion.  The  hearing  officer  may 
grant  the  motion  for  summary 
disposition  if  there  is  no  genuine  issue 
with  regard  to  any  material  fact  and  the 
party  making  the  motion  is  entitled  to 
a  summary  disposition  as  a  matter  of 
law.  If  it  appears  that  a  party,  for  good 
cause  shown,  cannot  present  by 
affidavit  prior  to  hearing  facts  essential 
to  justify  opposition  to  the  motion,  the 
hearing  officer  shall  deny  or  defer  the 
motion.  A  hearing  officer's  decision  to 
deny  leave  to  file  a  motion  for  summary 
disposition  is  not  subject  to 
interlocutory  appeal. 

(c)  The  motion  for  summary 
disposition,  supporting  memorandimi  of 
points  and  authorities,  and  any 
declarations,  affidavits  or  attachments 
shall  not  exceed  35  pages  in  length. 

Rules  Regarding  Hearings 

$201,300    Hearings. 

Hearings  for  the  ptupose  of  taking 
evidence  shall  be  held  only  upon  order 
of  the  Commission.  All  hearings  shall  be 
conducted  in  a  fair,  impartial, 
expeditious  and  orderly  maimer. 

§  201 .301    Hearings  to  be  public. 

All  hearings,  except  hearings  on 
applications  for  confidential  treatment 
filed  pursuant  to  §  201.190,  hearings 
held  to  consider  a  motion  for  a 
protective  order  pursuant  to  §  201.322. 
and  hearings  on  ex  parte  application  for 
a  temporary  cease-and-desist  order, 
shall  be  public  unless  otherwise  ordered 
by  the  Commission  on  its  own  motion 
or  the  motion  of  a  party.  No  hearing 
shall  be  nonpubUc  where  all 


respondents  request  that  the  hearing  be 
made  public. 

§  201 .302    Record  of  hearings. 

(a)  Recordation.  Unless  ordered 
otherwise  by  the  hearing  officer  or  the 
Commission,  all  hearings  shall  be 
recorded  and  a  written  transcript  thereof 
shall  be  prepared. 

(b)  Availability  of  a  transcript. 
Transcripts  of  public  hearings  shall  be 
available  for  purchase  at  prescribed 
rates.  Transcripts  of  nonpublic 
proceedings,  and  transcripts  subject  to  a 
protective  order  pursuant  to  §  201.322, 
shall  be  available  for  purchase  only  by 
parties;  provided,  however,  that  any 
person  compelled  to  submit  data  or 
evidence  in  a  hearing  may  purchase  a 
copy  of  his  or  her  own  testimony. 

(cj  Transcript  correction.  Prior  to  the 
filing  of  post-hearing  briefs  or  proposed 
findings  and  conclusions,  or  within 
such  earlier  time  as  directed  by  the 
Commission  or  the  hearing  officer,  a 
party  or  witness  may  make  a  motion  to 
correct  the  transcript.  Proposed 
corrections  of  the  transcript  may  be 
submitted  to  the  hearing  officer  by 
stipulation  pursuant  to  §  201.324,  or  by 
motion.  Upon  notice  to  all  parties  to  the 
proceeding,  the  hearing  officer  may,  by 
order,  specify  corrections  to  the 
transcript. 

§  201 .31 0    Failure  to  appear  at  hearings: 
default 

Any  person  named  in  an  order 
instituting  proceedings  as  a  person 
against  whom  findings  may  be  made  or 
sanctions  imposed  who  fails  to  appear 
at  a  hearing  of  which  he  or  she  has  been 
duly  notified  may  be  deemed  to  be  in 
default  pursuant  to  §  201.155(a).  A  party 
may  make  a  motion  to  set  aside  a  default 
pursuant  to  §  201.155(b). 

§201.320    Evidence:  admissibility. 

The  Commission  or  the  hearing  officer 
may  receive  relevant  evidence  and  shall 
exclude  all  evidence  that  is  irrelevant, 
immaterial  or  unduly  repetitious. 


§  201 .321    Evidence:  objections  and  offers 
of  proof. 

'  (a)  Objections.  Objections  to  the 
admission  or  exclusion  of  evidence 
must  be  made  on  the  record  and  shall 
be  in  short  form,  stating  the  grounds 
relied  upon.  Exceptions  to  any  ruling 
thereon  by  the  hearing  officer  need  not 
be  noted  at  the  time  of  the  ruUng.  Such 
exceptions  will  be  deemed  waived  on 
appeal  to  the  Commission,  however, 
imless  raised: 

(1)  Pursuant  to  interlocutory  review  in 
accordance  with  §  201.400; 

(2)  In  a  proposed  finding  or 
conclusion  filed  piusuant  to  §  201.340; 
or 


(3)  In  a  petition  for  Commission 
review  of  an  initial  decision  filed  in 
accordance  with  §  201.410. 

(b)  O^ers  of  proof  .  Whenever 
evidence  is  excluded  from  the  record, 
the  party  offering  such  evidence  may 
make  an  offer  of  proof,  which  shall  be 
included  in  the  record.  Excluded 
material  shall  be  retained  pursuant  to 
§  201.350(b). 

§201.322    Evidence:  confidential 
information,  protective  orders. 

(a)  Procedure.  In  any  proceeding  as 
defined  in  §  201.101(a).  a  party,  any 
person  who  is  the  owner,  subject  or 
creator  of  a  document  subject  to 
subpoena  or  which  may  be  introduced 
as  evidence,  or  any  witness  who  testifies 
at  a  hearing  may  file  a  motion 
requesting  a  protective  order  to  limit 
from  disclosure  to  other  parties  or  to  the 
public  documents  or  testimony  that 
contain  confidential  information.  The 
motion  should  include  a  general 
summary  or  extract  of  the  documents 
without  revealing  confidential  details.  If 
the  movant  seeks  a  protective  order 
against  disclosure  to  other  parties  as 
well  as  the  public,  copies  of  the 
documents  shall  not  be  served  on  other 
parties.  Unless  the  docvunents  are 
imavailable,  the  movant  shall  file  for  in 
camera  inspection  a  sealed  copy  of  the 
documents  as  to  which  the  order  is 

sought. 

(b)  Basis  for  issuance.  Dociunents  and 
testimony  introduced  in  a  public 
hearing  are  presumed  to  be  public.  A 
motion  for  a  protective  order  shall  be 
granted  only  upon  a  finding  that  the 
harm  resulting  from  disclosure  would 
outweigh  the  benefits  of  disclosure. 

(c)  Requests  for  additional 
information  supporting  confidentiality. 
A  movant  under  paragraph  (a)  of  this 
section  may  be  required  to  furnish  in 
writing  additional  information  with 
respect  to  the  grounds  for 
confidentiality.  Failure  to  supply  the 
information  so  requested  within  five 
days  from  the  date  of  receipt  by  the 
movant  of  a  notice  of  the  information 
required  shall  be  deemed  a  waiver  of  the 
objection  to  public  disclosure  of  that 
portion  of  the  documents  to  which  the 
additional  information  relates,  unless 
the  Commission  or  the  hearing  officer 
shall  otherwise  order  for  good  cause 
shown  at  or  before  the  expiration  of 
such  five-day  period. 

(d)  Confidentiality  of  documents 
pending  decision.  Pending  a 
determination  of  a  motion  under  this 
section,  the  documents  as  to  which 
confidential  treatment  is  sought  and  any 
other  documents  that  would  reveal  the 
confidential  information  in  those 
dociunents  shall  be  maintained  under 
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seal  and  shall  be  disclosed  only  in 
accordance  with  orders  of  the 
Commission  or  the  hearing  officer.  Any 
order  issued  in  collection  with  a 
motion  under  this  section  shall  be 
public  luiless  the  order  would  disclose 
information  as  to  which  a  protective 
order  has  been  granted,  in  which  case 
that  portion  of  the  order  that  would 
reveal  the  protected  information  shall  be 
nonpublic. 

§201.323    Evidence:  official  notice. 

Official  notice  may  be  taken  of  any 
material  fact  which  might  be  judicially 
noticed  by  a  district  court  of  the  United 
States,  any  matter  in  the  public  official 
records  of  the  Commission,  or  any 
matter  which  is  peculiarly  within  the 
knowledge  of  the  Commission  as  an 
expert  body.  If  official  notice  is 
requested  or  taken  of  a  material  fact  not 
appearing  in  the  evidence  in  the  record, 
the  parties,  upon  timely  request,  shall 
be  afforded  an  opportimity  to  establish 
the  contrary. 

§201.324    Evidence:  Stipulations. 

The  parties  may,  by  stipulation,  at  any 
stage  of  the  proceieding  agree  upon  any 
pertinent  facts  in  the  proceeding.  A 
stipulation  may  be  received  in  evidence 
and,  when  received,  shall  be  binding  on 
the  parties  to  the  stipulation. 

§  201 .325    Evidence:  presentation  under 
oath  or  affirmation. 

A  witness  at  a  hearing  for  the  purpose 
of  taking  evidence  shall  testify  under 
oath  or  affirmation. 

§  201 .326    Evidence:  presentation,  rebuttal 
and  cross-examination. 

In  any  proceeding  in  which  a  hearing 
is  required  to  be  conducted  on  the 
record  after  opportunity  for  hearing  in 
accord  with  5  U.S.C.  556(a),  a  party  is 
entitled  to  present  its  case  or  defense  by 
oral  or  documentary  evidence,  to  submit 
rebuttal  evidence,  and  to  conduct  such 
cross-examination  as,  in  the  discretion 
of  the  Commission  or  the  hearing 
officer,  may  be  required  for  a  full  and 
true  disclosure  of  the  facts.  The  scope 
and  form  of  evidence,  rebuttal  evidence, 
if  any,  and  cross-examination,  if  any,  in 
any  other  proceeding  shall  be 
determined  by  the  Commission  or  the 
hearing  officer  in  each  proceeding. 

§  201 .340    Proposed  findings,  conclusions 
and  supporting  briefs. 

(a)  Opportunity  to  file.  Before  an 
initial  decision  is  issued,  each  party 
shall  have  an  opportunity,  reasonable  in 
light  of  all  the  circumstances,  to  file  in 
writing  proposed  findings  and 
conclusions  together  with,  or  as  a  part 
of,  its  brief. 


(b)  Procedure.  Proposed  findings  of 
fact  must  be  supported  by  citations  to 
specific  portions  of  the  record.  If 
successive  filings  are  directed,  the 
proposed  findings  and  conclusions  of 
the  party  assigned  to  file  first  shall  be 
set  forth  in  serially  numbered 
paragraphs,  and  any  counter  statement 
of  proposed  findings  and  conclusions 
must,  in  addition  to  any  other  matter, 
indicate  those  paragraphs  of  the 
proposals  already  filed  as  to  which  there 
is  no  dispute.  A  reply  brief  may  be  filed 
by  the  party  assigned  to  file  first,  or, 
where  simultaneous  filings  are  directed, 
reply  briefs  may  be  filed  by  each  party, 
within  the  period  prescribed  therefor  by 
the  hearing  officer.  No  further  briefs 
may  be  filed  except  with  leave  of  the 
hearing  officer. 

(c)  Time  for  filing.  In  any  proceeding 
in  which  an  initial  decision  is  to  be 
issued: 

(1)  At  the  end  of  each  hearing,  the 
hearing  officer  shall,  by  order,  after 
consultation  with  the  parties,  prescribe 
the  period  within  which  proposed 
findings  and  conclusions  and 
supporting  briefs  are  to  be  filed.  The 
party  or  parties  directed  to  file  first  shall 
make  its  or  their  initial  filing  within  30 
days  of  the  end  of  the  hearing  unless  the 
hearing  officer,  for  good  cause  shown, 
permits  a  different  period  and  sets  forth 
in  the  order  the  reasons  why  the 
different  period  is  necessary. 

(2)  The  total  period  within  which  all 
such  proposed  findings  and  conclusions 
and  supporting  briefs  and  any  counter 
statements  of  proposed  findings  and 
conclusions  and  reply  briefs  are  to  be 
filed  shall  be  no  longer  than  90  days 
after  the  close  of  the  hearing  unless  the 
hearing  officer,  for  good  cause  shown, 
permits  a  different  period  and  sets  forth 
in  an  order  the  reasons  why  the 
different  period  is  necessary. 

§  201 .350    Record  in  proceedings  tiefore 
hearing  officer;  retention  of  documents; 
copies. 

(a)  Contents  of  the  record.  The  record 
shall  consist  of: 

(1)  The  order  instituting  proceedings, 
each  notice  of  hearing  and  any 
amendments; 

(2)  Each  application,  motion, 
submission  or  other  pap>er,  and  any 
amendments,  motions,  objections,  and 
exceptions  to  or  regarding  them; 

(3)  Each  stipulation,  transcript  of 
testimony  and  document  or  other  item 
admitted  into  evidence; 

(4)  Each  written  communication 
accepted  by  the  hearing  officer  pursuant 
to  §201.210; 

(5)  With  respect  to  a  request  to 
disqualify  a  hearing  oiticer  or  to  allow 
the  hearing  officer's  withdrawal  under 


§  201.112,  each  affidavit  or  transcript  of 
testimony  taken  and  the  decision  made 
in  connection  with  the  request; 

(6)  All  motions,  briefs  and  other 
papers  filed  on  interlocutory  appeal: 

(7)  All  proposed  findings  and 
conclusions; 

(8)  Each  written  order  issued  by  the 
hearing  officer  or  Commission;  and 

(9)  Any  other  dociunent  or  item 
accepted  into  the  record  by  the  hearing 
officer. 

(b)  Retention  of  documents  not 
admitted.  Any  document  offered  in 
evidence  but  excluded,  and  any 
doctunent  marked  for  identification  but 
not  offered  as  an  exhibit,  shall  not  be 
considered  a  part  of  the  record.  The 
Secretary  shall  retain  any  such 
documents  until  the  later  of  the  date 
upon  which  a  Commission  order  ending 
the  proceeding  becomes  final,  or  the 
conclusion  of  any  judicial  review  of  the 
Commission's  order. 

(c)  Substitution  of  copies.  A  true  copy 
of  a  document  may  be  substituted  for 
any  document  in  the  record  or  any 
document  retained  pursuant  to 
paragraph  (b)  of  this  section. 

§  201 .351    Transmittal  of  documents  to 
Secretary;  record  index;  certification. 

(a)  Transmittal  from  hearing  officer  to 
Secretary  of  partial  record  index.  The 
hearing  officer  may,  at  any  time, 
transmit  to  the  Secretary  motions, 
exhibits  or  any  other  original  documents 
filed  with  or  accepted  into  evidence  by 
the  hearing  officer,  together  with  an 
index  of  such  documents.  The  hearing 
officer,  may.  by  order,  require  the 
interested  division  or  other  persons  to 
assist  in  promptly  transporting  such 
doctunents  from  the  hearing  location  to 
the  Office  of  the  Secretary.     • 

(b)  Preparation,  certification  of  record 
index.  Promptly  after  the  close  of  the 
hearing,  the  hearing  officer  shall 
transmit  to  the  Secretary  an  index  of  the 
originals  of  any  motions,  exhibits  or  any 
other  dociunents  filed  with  or  accepted 
into  evidence  by  the  hearing  officer  that 
have  not  been  previously  transmitted  to 
the  Secretary,  and  the  Secretary  shall 
prepare  a  record  index.  Prior  to  issuance 
of  an  initial  decision,  or  if  no  initial 
decision  is  to  be  prepared,  within  30 
days  of  the  close  of  the  hearing,  the 
Secretary  shall  transmit  the  record 
index  to  the  hearing  officer  and  serve  a 
copy  of  the  record  index  on  each  party. 
Any  person  may  file  proposed 
corrections  to  the  record  index  with  the 
hearing  officer  within  15  days  of  service 
of  the  record  index.  The  hearing  officer 
shall,  by  order,  direct  whether  any 
corrections  to  the  record  index  shall  be 
made.  The  Secretary  shall  make  such 
corrections,  if  any,  and  issue  a  revised 
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record  index.  If  an  initial  decision  is  to 
be  issued,  the  initial  decision  shall 
include  a  certification  that  the  record 
consists  of  the  items  set  forth  in  the 
record  index  or  revised  record  index 
issued  by  the  Secretary. 

(c)  Final  transmittal  of  record  items  to 
the  Secretary.  After  the  close  of  the 
hearing,  the  hearing  officer  shall 
transmit  to  the  Secretary  originals  of  any 
motions,  exhibits  or  any  other 
documents  filed  with,  or  accepted  into 
evidence  by.  the  hearing  officer,  or  any 
other  portions  of  the  record  that  have 
not  aheady  been  transmitted  to  the 
Secretary.  Prior  to  service  of  the  initial 
decision  by  the  Secretary,  or  if  no  initial 
decision  is  to  be  issued,  within  60  days 
of  the  close  of  the  hearing,  the  Secretary 
shall  inform  the  hearing  officer  if  any 
portions  of  the  record  are  not  in  the 
Secretary's  custody. 

§  201 .360    Initial  decision  of  hearing  officer. 

(a)  When  required.  Unless  the 
Commission  directs  otherwise,  the 
hearing  officer  shall  prepare  an  initial 
decision  in  any  proceeding  in  which  the 
Corrunission  directs  a  hearing  officer  to 
preside  at  a  hearing,  provided,  however, 
that  an  initial  decision  may  be  waived 
by  the  parties  with  the  consent  of  the 
hearing  officer  pursuant  to  §  201.202. 

(b)  Content.  An  initial  decision  shall 
include:  findings  and  conclusions,  and 
the  reasons  or  basis  therefor,  as  to  all  the 
material  issues  of  fact,  law  or  discretion 
presented  on  the  record  and  the 
appropriate  order,  sanction,  relief,  or 
denial  thereof.  The  initial  decision  shall 

^  also  state  the  time  period,  not  to  exceed 
'  21  days  after  service  of  the  decision, 
except  for  good  cause  shown,  within 
which  a  petition  for  review  of  the  initial 
decision  may  be  filed.  The  reasons  for 
any  extension  of  time  shall  be  stated  in 
the  initial  decision.  The  initial  decision 
shall  also  include  a  statement  that,  as 
provided  in  paragraph  (d)  of  this 
section: 

(1)  The  initial  decision  shall  become 
the  final  decision  of  the  Commission  as 
to  each  party  unless  a  party  files  a 
petition  for  review  of  the  initial  decision 
or  the  Commission  determines  on  its 
own  initiative  to  review  the  initial 
decision  as  to  a  party;  and 

(2)  If  a  party  timely  files  a  petition  for 
review  or  the  Commission  takes  action 
to  review  as  to  a  party,  the  initial 
decision  shall  not  become  final  with 
jespect  to  that  party. 

(c)  Filing,  service  and  publication. 
The  hearing  officer  shall  file  the  initial 
decision  with  the  Secretary.  The 
Secretary  shall  promptly  serve  the 
initial  decision  upon  the  parties  and 
shall  promptly  publish  notice  of  the 
filing  thereof  in  the  SEC  News  Digest. 


Thereafter,  the  Secretary  shall  pubUsh 
the  initial  decision  in  the  SEC  Docket, 
provided,  however,  that  in  nonpublic 
proceedings  no  notice  shall  be 
published  unless  the  Commission 
otherwise  directs, 
(d)  When  final. 

(1)  Unless  a  party  or  an  aggrieved 
person  entitled  to  review  files  a  petition 
for  review  in  accordance  with  the  time 
limit  specified  in  the  initial  decision,  or 
unless  the  Commission  on  its  own 
initiative  orders  review  pursuant  to 
§  201.411.  an  initial  decision  shall 
become  the  final  decision  of  the 
Conunission. 

(2)  If  a  petition  for  review  is  timely 
filed  by  a  party  or  an  aggrieved  person 
entitled  to  review,  or  if  the  Commission 
upon  its  own  initiative  has  ordered 
review  of  a  decision  with  respect  to  a 
party  or  a  person  aggrieved  who  would 
be  entitled  to  review,  the  initial  decision 
shall  not  become  final  as  to  that  party 
or  person. 

(e)  Order  of  finality.  In  the  event  that 
the  initial  decision  becomes  the  final 
decision  of  the  Commission  with 
respect  to  a  party,  the  Commission  shall 
issue  an  order  that  the  decision  has 
become  final  as  to  that  party.  The  order 
of  finality  shall  state  the  date  on  which 
sanctions,  if  any.  take  effect.  Notice  of 
the  order  shall  be  published  in  the  SEC 
News  Digest  and  the  SEC  Docket. 

Appeal  to  the  Commission  and   - 
Commission  Review 

§  201 .400    Interlocutory  review. 

(a)  Availability.  The  Commission  will 
not  review  a  hearing  officer's  ruling 
prior  to  its  consideration  of  the  entire 
proceeding  in  the  absence  of 
extraordinary  circumstances.  The 
Commission  may  decline  to  consider  a 
ruling  certified  by  a  hearing  officer 
pursuant  to  paragraph  (c)  of  this  section 
if  it  determines  that  interlocutory 
review  is  not  warranted  or  appropriate 
under  the  circumstances.  The 
Commission  may,  at  any  time,  on  its 
own  motion,  direct  that  any  matter  be 
submitted  to  it  for  review. 

(b)  Expedited  consideration. 
Interlocutory  review  of  a  hearing 
officer's  ruling  shall  be  expedited  in 
every  way,  consistent  with  the 
Commission's  other  responsibilities. 

(c)  Certification  process.  A  ruling 
submitted  to  the  Commission  for 
interlocutory  review  must  be  certified  in 
writing  by  the  hearing  officer  and  shall 
specify  the  material  relevant  to  the 
ruling  involved.  The  hearing  officer 
shall  not  certify  a  ruling  unless: 

(1)  His  or  her  ruling  would  compel 
testimony  of  Commission  members, 
officers  or  employees  or  the  production 


of  dociunentary  evidence  in  their 
custody;  or 

(2)  Upon  application  by  a  party, 
within  five  days  of  the  hearing  officer's 
ruling,  the  hearing  officer  is  of  the 
opinion  that: 

(i)  The  ruling  involves  a  controlling 
question  of  law  as  to  which  there  is 
substantial  ground  for  difference  of 
opinion;  and 

(ii)  An  immediate  review  of  the  order 
may  materially  advance  the  completion 
of  the  proceeding. 

(d)  Proceedings  not  stayed.  The  filing 
of  an  application  for  review  or  the  grant 
of  review  shall  not  stay  proceedings 
before  the  hearing  officer  unless  he  or 
she.  or  the  Commission,  shall  so  order. 
The  Conunission  will  not  consider  the 
motion  for  a  stay  unless  the  motion 
shall  have  first  been  made  to  the  hearing 
officer. 

§201.401    Issuance  of  Stay*. 

(a)  Procedure.  A  request  for  a  stay 
shall  be  made  by  written  motion,  filed 
pursuant  to  §  201.154,  and  served  on  all 
parties  pursuant  to  §  201.150.  The 
motion  shall  state  the  reasons  for  the 
reUef  requested  and  the  facts  reUed 
upon,  and,  if  the  facts  are  subject  to 
dispute,  the  motion  shall  be  supported 
by  affidavits  or  other  sworn  statements 
or  copies  thereof.  Portions  of  the  record 
relevant  to  the  relief  sought,  if  available 
to  the  movant,  shall  be  filed  with  the 
motion.  The  Commission  may  issue  a 
stay  based  on  such  motion  or  on  its  own 
motion. 

(b)  Scope  of  relief  The  Commission 
may  grant  a  stay  in  whole  or  in  part,  and 
may  condition  relief  under  this  section 
upon  such  terms,  or  upon  the 
implementation  of  such  procedures,  as 
it  deems  appropriate. 

(c)  Stay  of  a  Commission  order.  A 
motion  for  a  stay  of  a  Commission  order 
may  be  made  by  any  person  aggrieved 
thereby  who  would  be  entitled  to  review 
in  a  federal  court  of  appeals.  A  motion 
seeking  to  stay  the  effectiveness  of  a 
Commission  order  pending  judicial 
review  may  be  made  to  the  Commission 
at  any  time  during  which  the 
Commission  retains  jurisdiction  over 
the  proceeding. 

(d)  Stay  of  an  action  by  a  self- 
regulatory  organization. 

(1)  Availability.  A  motion  for  a  stay  of 
an  action  by  a  self-regulatory 
organization  for  which  the  Commission 
is  the  appropriate  regulatory  agency,  for 
which  action  review  may  be  sought 
pursuant  to  §  201.420.  may  be  made  by 
any  person  aggrieved  thereby. 

(2)  Summary  entry.  A  stay  may  be 
entered  summarily,  without  notice  and 
opportunity  for  hearing. 
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(3)  Expedited  consideration.  Where 
the  action  complained  of  has  already 
taken  effect  and  the  motion  for  stay  is 
filed  within  10  days  of  the  effectiveness 
of  the  action,  or  where  the  action 
complained  of,  will,  by  its  terms,  take 
effect  within  five  days  of  the  filing  of 
the  motion  for  stay,  the  consideration  of 
and  decision  on  the  motion  for  a  stay 
shall  be  expedited  in  every  way, 
consistent  writh  the  Commission's  other 
responsibilities.  Where  consideration 
will  be  expedited,  persons  opposing  the 
motion  for  a  stay  may  file  a  statement 
in  opposition  within  two  days  of  service 
of  the  motion  unless  the  Commission, 
by  written  order,  shall  specify  a 
different  period. 

S  201.410    Appeal  of  Initial  decisions  by 
hearing  officers. 

(a)  Petition  for  review;  when  available. 
In  any  proceeding  in  which  an  initial 
decision  is  made  by  a  hearing  officer, 
any  party,  and  any  other  person  who 
would  have  been  entitled  to  judicial 
review  of  the  decision  entered  therein  if 
the  Commission  itself  had  made  the 
decision,  may  file  a  petition  for  review 
of  the  decision  with  the  Commission. 

(b)  Procedure.  The  petition  for  review 
of  an  initial  decision  shall  be  filed  with 
the  Commission  within  such  time  after 
service  of  the  initial  decision  as 
prescribed  by  the  hearing  officer 
pursuant  to  §  201.360(b).  The  petition 
shall  set  forth  the  specific  findings  and 
conclusi6ns  of  the  initial  decision  as  to 
which  exception  is  teiken,  together  with 
supporting  reasons  for  each  exception. 
Supporting  reasons  may  be  stated  in 
siunmary  form.  Any  exception  to  an 
initial  decision  not  stated  in  the  petition 
for  review,  or  in  a  previously  filed 
proposed  finding  made  pursuant  to 

§  201.340,  may,  at  the  discretion  of  the 
Commission,  be  deemed  to  have  been 
waived  by  the  petitioner. 

(c)  Financial  disclosure  statement 
requirement.  Any  person  who  files  a 
petition  for  review  of  an  initial  decision 
that  asserts  that  person's  inability  to  pay 
either  disgorgement,  interest  or  a 
penalty  shall  file  with  the  opening  brief 
a  sworn  financial  disclosiu«  statement 
containing  the  information  specified  in 
§  201.630(b). 

(d)  Opposition  to  review.  A  party  may 
seek  leave  to  file  a  brief  in  opposition 
to  a  petition  for  review  within  five  days 
of  the  filing  of  the  petition.  The 
Commission  v«ll  grant  leave,  or  order 
the  filing  of  an  opposition  on  its  own 
motion,  only  if  it  determines  that 
briefing  will  significantly  aid  the 
decisional  process.  A  brief  in  opposition 
shall  identify  those  issues  which  do  not 
warrant  consideration  by  the 


Commission  and  shall  state  succinctly 
the  reasons  therefore. 

(e)  Prerequisite  to  judicial  review. 
Pursuant  to  Section  704  of  the 
Administrative  Procedure  Act,  5  U.S.C. 
704,  a  petition  to  the  Conunission  for 
review  of  an  initial  decision  is  a 
prerequisite  to  the  seeking  of  judicial 
review  of  a  final  order  entered  pursuant 
to  such  decision. 

§  201 .41 1    Commission  consideration  of 
Initial  decisions  by  hearing  officers. 

(a)  Scope  of  review.  The  Commission 
may  affirm,  reverse,  modify,  set  aside  or 
remand  for  further  proceedings,  in 
whole  or  in  part,  an  initial  decision  by 

a  hearing  officer  and  may  make  any 
findings  or  conclusions  that  in  its 
judgment  are  proper  and  on  the  basis  of. 
the  record. 

(b)  Standards  for  granting  review 
pursuant  to  a  petition  for  review. 

(1)  Mandatory  review.  After  a  petition 
for  review  has  been  filed,  the 
Commission  shall  review  any  initial 
decision  that: 

(i)  Denies  any  request  for  action 
pursuant  to  Section  8(a)  or  Section  8(c) 
of  the  Securities  Act  of  1933,  15  U.S.C. 
77h(a),  (c),  or  the  first  sentence  of 
Section  12(d)  of  the  Exchange  Act,  15 
U.S.C.  78Ad); 

(ii)  Suspends  trading  in  a  security 
pursuant  to  Section  12(k)  of  the 
Exchange  Act,  15  U.S.C.  78l(k);  or 

(iii)  Is  in  a  case  of  adjudication  (as 
defined  in  5  U.S.C.  551)  not  required  to 
be  determined  on  the  record  after  notice 
and  opportunity  for  hearing  (except  to 
the  extent  there  is  involved  a  matter 
described  in  5  U.S.C.  554(a)  (1)  through 
(6)). 

(2)  Discretionary  review.  The 
Conunission  may  decline  to  review  any 
other  decision.  In  determining  whether 
to  grant  review,  the  Commission  shall 
consider  whether  the  petition  for  review 
makes  a  reasonable  showing  that: 

(i)  A  prejudicial  error  was  committed 
in  the  conduct  of  the  proceeding;  or 
(ii)  The  decision  embodies: 

(A)  A  finding  or  conclusion  of 
material  fact  that  is  clearly  erroneous;  or 

(B)  A  conclusion  of  law  that  is 
erroneous;  or 

(C)  An  exercise  of  discretion  or 
decision  of  law  or  policy  that  is 
important  and  that  the  Commission 
should  review. 

(c)  Commission  review  other  than 
pursuant  to  a  petition  for  review.  The 
Commission  may.  on  its  own  initiative, 
order  review  of  any  initial  decision,  or 
a  portion  of  any  initial  decision,  within 
21  days  after  the  end  of  the  period 
established  for  filing  a  petition  for 
review  pursuant  to  §  201.410(b)  or  any 
brief  in  opposition  to  a  petition  for 


review  permitted  pursuant  to 
§  201.410(d).  A  party  who  does  not 
intend  to  file  a  petition  for  review,  and 
who  desires  the  Commission's 
determination  whether  to  order  review 
on  its  own  initiative  to  be  made  in  a 
shorter  time,  may  make  a  motion  for  an 
expedited  decision,  accompanied  by  a 
written  statement  that  the  party  waives 
its  right  to  file  a  petition  for  review.  The 
vote  of  one  member  of  the  Commission, 
conveyed  to  the  Secretary,  shall  be 
sufficient  to  bring  a  matter  before  the 
Commission  for  review. 

(d)  Limitations  on  matters  reviewed. 
Review  by  the  Commission  of  an  initial 
decision  shall  be  limited  to  the  issues 
specified  in  the  petition  for  review  or 
the  issues,  if  any.  specified  in  the 
briefing  schedule  order  issued  pursuant 
to  §  201.450(a).  On  notice  to  all  parties, 
however,  the  Commission  may,  at  any 
time  prior  to  issuance  of  its  decision, 
raise  and  determine  any  other  matters 
that  it  deems  material,  with  opportunity 
for  oral  or  written  argument  thereon  by 
the  parties. 

(e)  Summary  affirmance.  The 
Commission  may  summarily  affirm  an 
initial  decision  based  upon  the  petition 
for  review  and  any  response  thereto, 
without  further  briefing,  if  it  finds  that 
no  issue  raised  in  the  petition  for  review 
warrants  further  consideration  by  the 
Commission. 

(f)  Failure  to  obtain  a  majority.  In  the 
event  a  majority  of  participating 
Commissioners  do  not  agree  to  a 
disposition  on  the  merits,  the  initial 
decision  shall  be  of  no  effect,  and  an 
order  will  be  issued  in  accordance  with 
this  result. 

§  201 .420    Appeal  of  determinations  by 
self-regulatory  organizations. 

(a)  Application  for  review;  when 
available.  An  application  for  review  by 
the  Commission  may  be  filed  by  any 
person  who  is  aggrieved  by  a  self- 
regulatory  organization  determination  as 
to  which  a  notice  is  required  to  be  filed 
with  the  Commission  pursuant  to 
Section  19(d)(1)  of  the  Exchange  Act,  15 
U.S.C.  78s(d)(l).  Such  determinations 
include  any: 

(1)  Final  discipUnary  sanction; 

(2)  Denial  or  conditioning  of 
membership  or  participation; 

(3)  Prohibition  or  limitation  in  respect 
to  access  to  services  offered  by  that  self- 
regulatory  organization  or  a  member 
thereof;  or 

(4)  Bar  fi-om  association. 

(b)  Procedure.  An  application  for 
review  may  be  filed  with  the 
Commission  pursuant  to  §  201.151 
within  30  days  after  notice  of  the 
determination  was  filed  with  the 
Commission  pursuant  to  Section 
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19(d)(1)  of  the  Exchange  Act,  15  U.S.C. 
78s(d)(l),  and  received  by  the  aggrieved 
person  applying  for  review.  The 
application  shall  be  served  by  the 
apphcant  on  the  self-re>gulatory 
organization.  The  application  shall 
identify  the  determination  complained 
of,  set  forth  in  summary  form  a  brief 
statement  of  alleged  errors  in  the 
determination  and  supporting  reasons 
therefor  and  state  an  address  where  the 
applicant  can  be  served  with  the  record 
index.  The  application  shall  be 
accompanied  by  the  notice  of 
appearance  required  by  §  201.102(d). 

(c)  Detemiination  not  stayed.  Filing 
an  application  for  review  with  the 
Commission  pursuant  to  paragraph  (b) 
of  this  section  shall  not  operate  as  a  stay 
of  the  complained  of  determination 
made  by  the  self-regulatory  organizaUon 
unless  the  Commission  otherwise  orders 
either  pursuant  to  a  motion  filed  in 
accordance  with  §  201.401  or  on  its  own 
motion. 

(d)  Certification  of  the  record;  service 
of  the  index.  Fourteen  days  after  receipt 
of  an  application  for  review  or  a 
Commission  order  for  review,  the  self- 
regulatory  organization  shall  certify  and 
file  with  the  Commission  one  copy  of 
the  record  upon  which  the  action 
complained  of  was  taken,  and  shall  file 
with  the  Commission  three  copies  of  an 
index  to  suck  record,  and  shall  serve 
upon  each  party  one  copy  of  the  index. 


S  201 .421    CommlssJon  consJderatton  ol 
determinations  by  seil-regulatory 
organizations. 

(a)  Commission  review  other  than 
pursuant  to  a  petition  for  review.  The 
Commission  may,  on  its  own  initiative, 
order  review  of  any  determination  by  a 
self-regulatory  organization  that  could 
be  subject  to  an  application  for  review 
pursuant  to  §  201.420(a)  within  40  days 
after  notice  thereof  was  filed  with  the 
Commission  pursuant  to  Section 
19(d)(1)  of  the  Exchange  Act,  15  U.S.C. 
78s(d)(l). 

(b)  Supplemental  briefing.  The 
Commission  may  at  any  time  prior  to 
issuance  of  its  decision  raise  or  consider 
any  matter  that  it  deems  material, 
whether  or  not  raised  by  the  parties. 
Notice  to  the  parties  and  an  opportunity 
for  supplemental  briefing  with  respect 
to  issues  not  briefed  by  the  parties  shall 
be  given  where  the  Commission  believes 
that  such  briefing  would  significantly 
aid  the  decisional  process. 

§  201 .430    Appeal  of  actions  made 
pursuant  to  delegated  authority. 

(a)  Scope  of  rule.  Any  person 
aggrieved  by  an  action  made  by 
authority  delegated  in  §§  200.30-1 
through  200.30-17  of  this  chapter  may 


seek  review  of  the  action  pursuant  to 
paragraph  (b)  of  this  section, 
(b)  Procedure. 

(1)  Notice  of  intention  to  petition  for 
review.  A  party  or  any  person  aggrieved 
by  an  action  made  pursuant  to  delegated 
authority  may  seek  Conunission  review 
of  the  action  by  filing  a  written  notice 
of  intention  to  petition  for  review 
within  five  days  after  actual  notice  to 
the  party  of  the  action  or  service  of 
notice  of  the  action  pursuant  to 
§  201.141(b),  whichever  is  earlier.  The 
notice  shall  identify  the  petitioner  and 
the  action  complained  of,  and  shall  be 
accompanied  by  a  notice  of  appearance 
pursuant  to  §201. 102(d). 

(2)  Petition  for  review.  Within  five 
days  after  the  filing  of  a  notice  of 
intention  to  petition  for  review  pursuant 
to  paragraph  (b)(1)  of  this  section,  the 
person  seeking  review  shall  file  a 
petition  for  review  containing  a  clear 
and  concise  statement  of  the  issues  to  be 
reviewed  and  the  reasons  why  review  is 
appropriate.  The  petition  shall  include 
exceptions  to  any  findings  of  fact  or 
conclusions  of  law  made,  together  with 
supporting  reasons  for  such  exceptions 
based  on  appropriate  citations  to  such 
record  as  may  exist.  These  reasons  may 
be  stated  in  simimary  form. 

(c)  Prerequisite  to  judicial  review. 
Pursuant  to  Section  704  of  the 
Administrative  Procedure  Act,  5  U.S.C. 
704,  a  petition  to  the  Commission  for 
review  of  an  action  made  by  authority 
delegated  in  §§  200.30-1  thrbugh 
200.30-17  of  this  chapter  is  a 
prerequisite  to  the  seeking  of  judicial 
review  of  a  final  order  entered  pursuant 
to  such  an  action. 


§  201 .431    Commission  consideration  of 
actions  made  pursuant  to  delegated 
authority. 

(a)  Scope  of  review.  The  Commission 
may  affirm,  reverse,  modify,  set  aside  or 
remand  for  further  proceedings,  in 
whole  or  in  part,  any  action  made 
pursuant  to  authority  delegated  in 
§§200.30-1  through  200.30-17  of  this 
chapter. 

(b)  Standards  for  granting  review 
pursuant  to  a  petition  for  review. 

(1)  Mandatory  review.  After  a  petition 
for  review  has  been  filed,  the 
Conunission  shall  review  any  action 
that  it  would  be  required  to  review 
pursuant  to  §  201.411(b)(1)  if  the  action 
was  made  as  the  initial  decision  of  a 
hearing  officer. 

(2)  Discretionary  review.  The 
Commission  may  decline  to  review  any 
other  action.  In  determining  whether  to 
grant  review,  the  Commission  shall 
consider  the  factors  set  forth  in 

§  201.411(b)(2). 


(c)  Commission  review  other  than 
pursuant  to  a  petition  for  review.  The 
Conunission  may,  on  its  owm  initiative, 
order  review  of  any  action  made 
pursuant  to  delegated  authority  at  any 
time,  provided,  however,  that  where 
there  are  one  or  more  parties  to  the 
matter,  such  review  shall  not  be  ordered 
more  than  ten  days  after  the  action.  The 
vote  of  one  member  of  the  Commission, 
conveyed  to  the  Secretary,  shall  be 
sufficient  to  bring  a  matter  before  the 
Commission  for  review. 

(d)  Required  items  in  an  order  for 
review.  In  an  order  granting  a  petition 
for  review  or  directing  review  on  the 
Commission's  own  initiative,  the 
Commission  shall  set  forth  the  time 
within  which  any  party  or  other  person 
may  file  a  statement  in  support  of  or  in 
opposition  to  the  action  made  by 
delegated  authority  and  shall  state 
whether  a  stay  shall  be  granted,  if  none 
is  in  effect,  or  shall  be  continued,  if  in 
effect  pursuant  to  paragraph  (e)  of  this 

section. 

(e)  Automatic  stay  of  delegated 
action.  An  action  made  pursuant  to 
delegated  authority  shall  have 
immediate  effect  and  be  deemed  the 
action  of  the  Conunission.  Upon  filing 
with  the  Commission  of  a  notice  of 
intention  to  petition  for  review,  or  upon 
notice  to  the  Secretary  of  the  vote  of  a 
Commissioner  that  a  matter  be 
reviewed,  an  action  made  pursuant  to 
delegated  authority  shall  be  stayed  until 
the  Commission  orders  otherwise, 
provided,  however,  there  shall  be  no 
automatic  stay  of  an  action: 

(1)  To  grant  a  stay  of  action  by  the 
Commission  or  a  self-regulatory 
organization  as  authorized  by  17  CFR 
200.30-14(g)  (5)-(6);  or 

(2)  To  commence  a  subpoena 
enforcement  proceeding  as  authorized 
by  17  CFR  200.30-4(a)(10). 

(f)  Effectiveness  of  stay  or  of 
Commission  decision  to  modify  or 
reverse  a  delegated  action.  As  against 
any  person  who  shall  have  acted  in 
reliance  upon  any  action  at  a  delegated 
level,  any  stay  or  any  modification  or 
reversal  by  the  Commission  of  such 
action  shall  be  effective  only  fi-om  the 
time  such  person  receives  actual  notice 
of  such  stay,  modification  or  reversal. 

§  201 .450    Briefs  filed  with  the 
Commission. 

(a)  Briefing  schedule  order.  Other  than 
review  ordered  pursuant  to  §  201.431,  if 
review  of  a  determination  is  mandated 
by  statute,  rule,  or  judicial  order  or  the 
Commission  determines  to  grant  review 
as  a  matter  of  discretion,  the 
Commission  shall  issue  a  briefing 
schedule  order  directing  the  party  or 
parties  to  file  opening  briefs  and 
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specifying  particular  issues,  if  any,  as  to 
which  briefing  should  be  limited  or 
directed.  Unless  otherwise  provided, 
opening  briefs  shall  be  filed  within  40 
days  of  the  date  of  the  briefing  schedule 
order.  Opposition  briefs  shall  be  filed 
within  30  days  after  the  date  opening 
briefs  are  due.  Reply  briefs  shall  be  filed 
within  14  days  after  the  date  opposition 
briefs  are  due.  No  briefs  in  addition  to 
those  specified  in  the  briefing  schedule 
order  may  be  filed  except  with  leave  of 
the  Commission.  The  briefing  schedule 
order  shall  be  issued: 

(1)  At  the  time  the  Commission  orders 
review  on  its  own  initiative  pursuant  to 
§§201.411  or  201.421,  or  orders 
interlocutory  review  on  its  own  moUon 
pursuant  to  §  201.400(a);  or 

(2)  Within  21  days,  or  such  longer 
time  as  provided  by  the  Commission, 
after: 

(i)  The  last  day  permitted  for  filing  a 
petition  for  review  pursuant  to 
§  201.410(b)  or  a  brief  in  opposition  to 
a  petition  for  review  pursuant  to 
§  201.410(d); 

(ii)  Receipt  by  the  Commission  of  an 
index  to  the  record  of  a  determination 
of  a  self-regulatory  organization  filed 
pursuant  to  §  201.420(d); 

(iii)  Receipt  by  the  Commission  of  the 
mandate  of  a  court  of  appeals  with 
respect  to  a  judicial  remand;  or 

(iv)  Certification  of  a  ruling  for 
interlocutory  review  pursuant  to 
§  201.400(c). 

(b)  Contents  of  briefs.  Briefs  shall  be 
confined  to  the  particular  matters  at 
issue.  Each  exception  to  the  findings  or 
conclusions  being  reviewed  shall  be 
stated  succinctly.  Exceptions  shall  be 
supported  by  citation  to  the  relevant 
portions  of  the  record,  including 
references  to  the  specific  pages  relied 
upon,  and  by  concise  argimient 
including  citation  of  such  statutes, 
decisions  and  other  authorities  as  may 
be  relevant.  If  the  exception  relates  to 
the  admission  or  exclusion  of  evidence, 
the  substance  of  the  evidence  admitted 
or  excluded  shall  be  set  forth  in  the 
brief,  in  an  appendix  thereto,  or  by 
citation  to  the  record.  Reply  briefs  shall 
be  confined  to  matters  in  opposition 
briefs  of  other  parties. 

(c)  Length  limitation.  Opening  anH 
(Opposition  briefs  shall  not  exceed  50 
pages  and  reply  briefs  shall  not  exceed 
25  pages,  exclusive  of  pages  containing 
the  table  of  contents,  table  of 
authorities,  and  any  addendum,  except 
with  leave  of  the  Commission. 

§  201 .451    Oral  argunient  tMfore  the 
Commission. 

(a)  Availability.  The  Commission,  on 
its  own  motion  or  the  motion  of  a  party 
or  any  other  aggrieved  person  entitled  to 


Commission  review,  may  order  oral 
argument  with  respect  to  any  matter. 
Motions  for  oral  argument  with  respect 
to  whether  to  affirm  all  or  part  of  an 
initial  decision  by  a  hearing  officer  shall 
be  granted  unless  exceptional 
circumstances  make  oral  argiunent 
impractical  or  inadvisable.  The 
Commission  will  consider  appeals, 
motions  and  other  matters  properly 
before  it  on  the  basis  of  the  papers  filed 
by  the  parties  without  oral  argument 
unless  the  Commission  determines  that 
the  presentation  of  facts  and  legal 
argiunents  in  the  briefs  and  record  and 
the  decisional  process  would  be 
significantly  aided  by  oral  argument. 

(b)  Procedure.  Requests  for  oral 
argument  shall  be  made  by  separate 
motion  accompanying  the  initial  brief 
on  the  merits.  The  Commission  shall 
issue  an  order  as  to  whether  oral 
argiunent  is  to  be  heard,  and  if  so,  the 
time  and  place  therefor.  The  grant  or 
denial  of  a  motion  for  oral  argument 
shall  be  made  promptly  after  the  filing 
of  the  last  brief  called  for  by  the  briefing 
schedule.  If  oral  argiunent  is  granted, 
the  time  fixed  for  oral  argiunent  shall  be 
changed  only  by  written  order  of  the 
Commission,  for  good  cause  shown.  The 
order  shall  state  at  whose  request  the 
change  is  made  and  the  reasons  for  any 
such  change. 

(c)  Time  allowed.  Unless  the 
Commission  orders  otherwise,  not  more 
than  one  half-hour  per  side  will  be 
allowed  for  oral  argument.  The 
Commission  may,  in  its  discretion, 
determine  that  several  persons  have  a 
common  interest,  and  that  the  interests 
represented  will  be  considered  a  single 
side  for  purposes  of  allotting  time  for 
oral  argument.  Time  vdll  be  divided 
equally  among  persons  on  a  single  side, 
provided,  however,  that  by  mutual 
agreement  they  may  reallocate  their 
time  among  themselves.  A  request  for 
additional  time  must  be  made  by  motion 
filed  reasonably  in  advance  of  the  date 
fixed  for  argument. 

(d)  Participation  of  Commissioners.  A 
member  of  the  Commission  who  was 
not  present  at  the  oral  argument  may 
participate  in  the  decision  of  the 
proceeding,  provided  that  the  member 
has  reviewed  the  transcript  of  such 
argument  prior  to  such  participation. 
The  decision  shall  state  whether  the 
required  review  was  made. 

§201.452    Additional  evidence. 

Upon  its  own  motion  or  the  motion  of 
a  party,  the  Commission  may  allow  the 
submission  of  additional  evidence.  A 
party  may  file  a  motion  for  leave  to 
adduce  additional  evidence  at  any  time 
prior  to  issuance  of  a  decision  by  the 
Commission.  Such  motion  shall  show 


with  particularity  that  such  additional 
evidence  is  material  and  that  there  were 
reasonable  grounds  for  failure  to  adduce 
such  evidence  previously.  The 
Commission  may  accept  or  hear 
additional  evidence,  may  remand  the 
proceeding  to  a  self-regulatory 
organization,  or  may  remand  or  refer  the 
proceeding  to  a  hearing  officer  for  the 
taking  of  additional  evidence,  as 
appropriate. 

§201.460    Record  before  the  Commission. 

The  Commission  shall  determine  each 
matter  on  the  basis  of  the  record. 

(a)  Contents  of  the  record. 

(1)  In  proceedings  for  final  decision 
before  the  Commission  other  than  those 
reviewing  a  determination  by  a  self- 
regulatory  organization,  the  record  shall 
consist  of: 

(i)  All  items  part  of  the  record  below 
in  accordance  with  §  201.350; 

(ii)  Any  petitions  for  review,  cross- 
petitions  or  oppositions;  and 

(iii)  All  briefs,  motions,  submissions 
and  other  papers  filed  on  appeal  or 
review. 

(2)  In  a  proceeding  for  final  decision 
before  the  Commission  reviewing  a 
determination  by  a  self-regulatory 
oi^ganization,  the  record  shall  consist  of: 

(i)  TTie  record  certified  pursuant  to 
§  201.420(d)  by  the  self-regulatory 
organization: 
(ii)  Any  application  for  review;  and 
(iii)  Any  submissions,  moving  pajiers, 
and  briefs  filed  on  appeal  or  review. 

(b)  Transmittal  of  record  to 
Commission.  Within  14  days  after  the 
last  date  set  for  filing  briefs  or  such  later 
date  as  the  Commission  directs,  the 
Secretary  shall  transmit  the  record  to 
the  Commission. 

(c)  Review  of  documents-not  admitted. 
Any  document  offered  in  evidence  but 
excluded  by  the  hearing  officer  or  the 
Commission  and  any  document  marked 
for  identification  but  not  offered  as  an 
exhibit  shall  not  be  considered  a  part  of 
the  record  before  the  Commission  on 
appeal  but  shall  be  transmitted  to  the 
Commission  by  the  Secretary  if  so 
requested  by  the  Commission.  In  the 
event  that  the  Commission  does  not 
request  the  document,  the  Secretary 
shall  retain  the  document  not  admitted 
into  the  record  until  the  later  of: 

(1)  The  date  upon  which  the 
Commission's  order  becomes  final,  or 

(2)  The  conclusion  of  any  judicial 
review  of  that  order. 

§  201 .470    Reconsideration. 

(a)  Scope  of  rule.  A  party  or  any 
person  aggrieved  by  a  determination  in 
a  proceeding  may  file  a  motion  for 
j«consideration  of  a  final  order  issued 
by  the  Commission. 
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(b)  Procedure.  A  motion  for 
reconsideration  shall  be  filed  within  10 
days  after  service  of  the  order 
complained  of  on  each  party,  or  within 
such  time  as  the  Commission  may 
prescribe  upon  motion  of  the  person 
seeking  reconsideration,  if  made  within 
the  foregoing  10-day  period.  The  motion 
for  reconsideration  shall  briefly  and 
specifically  state  the  matters  of  record 
alleged  to  have  been  erroneously 
decided,  the  grounds  relied  upon,  and 
the  relief  sought.  Except  vdth 
permission  of  the  Commission,  a  motion 
for  reconsideration  shall  not  exceed  15 
pages.  No  responses  to  a  motion  for 
reconsideration  shall  be  filed  unless 
requested  by  the  Commission. 

$  201 .490    Receipt  of  petitions  for  judicial 
review  pursuant  to  28  U.S.C.  21 12(a)(1). 
The  Commission  officer  and  office 
designated  pursuant  to  28  U.S.C. 
2112(aKl)  to  receive  copies  of  petitions 
for  review  of  Commission  orders  from 
the  persons  instituting  review  in  a  court 
of  appeals,  are  the  Secretary  and  the 
Office  of  the  Secretary  at  the 
Cormnission's  Headquarters.  Ten  copies 
of  each  petition  shall  be  submitted.  Each 
copy  shall  state  on  its  face  that  it  is 
being  submitted  to  the  Commission 
pursuant  to  28  U.S.C.  2112  by  the 
person  or  persons  who  filed  the  petition 
in  the  court  of  appeals. 

Rules  Relating  to  Temporary  Orders 
and  Suspensions 

$  201 .500    Expedited  consMefation  of 
proceedings. 

Consistent  with  the  Commission's  or 
the  hearing  officer's  other 
responsibilities,  every  hearing  shall  be 
held  and  every  decision  shall  be 
rendered  at  the  earliest  possible  time  in 
connection  with: 

(a)  An  application  for  a  temporary 
sanction,  as  defined  in  §  201.101(a).  or 
a  proceeding  to  determine  whether  a 
temporary  sanction  should  be  made 
permanent; 

(b)  A  motion  or  application  to  review 
an  order  suspending  temporarily  the 
effectiveness  of  an  exemption  from 
registration  pursuant  to  Regulations  A. 
B.  E  or  F  under  the  Securities  Act. 
§§  230.258.  230.336,  230.610  or  230.656 
of  this  chapter;  or, 

(c)  A  motion  to  or  petition  to  review 
an  order  suspending  temporarily  the 
privilege  of  appearing  before  the 
Commission  under  §  201.102(e)(3),  or  a 
sanction  under  §  201.180(a)(1). 

§201.510    Temporary  cease-and-desist 
orders:  application  process. 

(a)  Procedure.  A  request  for  entry  of 
a  temporary  cease-and-desist  order  shall' 
be  made  by  application  filed  by  the 


Division  of  Enforcement.  The 
application  shall  set  forth  the  statutory 
provision  or  rule  that  each  respondent 
is  alleged  to  have  violated;  the 
temporary  relief  sought  against  each 
respondent,  including  whether  the 
respondent  would  be  required  to  take 
action  to  prevent  the  dissipation  or 
conversion  of  assets;  and  whether  the 
relief  is  sought  ex  parte. 

(b)  Accompanying  documents.  The 
application  shall  be  accompanied  by  a 
declaration  of  facts  signed  by  a  person 
with  knowledge  of  the  facts  contained 
therein,  a  memorandiun  of  points  and 
authorities,  a  proposed  order  imposing 
the  temporary  relief  sought,  and,  unless 
relief  is  sought  ex  parte,  a  proposed 
notice  of  hearing  and  order  to  show 
cause  whether  the  temporary  relief 
should  be  imposed.  If  a  proceeding  for 
a  permanent  cease-and-desist  order  has 
not  already  been  commenced,  a 
proposed  order  instituting  proceedings 
to  determine  whether  a  permanent 
cease-and-desist  order  should  be 
imposed  shall  also  be  filed  with  the 
application. 

fc)  With  whom  filed.  The  application 
shall  be  filed  with  the  Secretary  or,  if 
the  Secretary  is  unavailable,  with  the 
duty  officer.  In  no  event  shall  an 
application  be  filed  with  an 
administrative  law  judge. 

(d)  Record  of  proceedings.  Hearings, 
including  ex  parte  presentations  made 
by  the  Division  of  Enforcement  piusuant 
to  §  201.513,  shall  be  recorded  or 
transcribed  pursuant  to  §  201.302. 

§  201 .51 1    Temporary  cease-and-desist 
orders:  notice;  procedures  for  hearing. 

(a)  Notice:  how  given.  Notice  of  an 
application  for  a  temporary  cease-and- 
desist  order  shall  be  made  by  serving  a 
notice  of  hearing  and  order  to  show 
cause  pursuant  to  §  201.141(b)  or,  where 
timely  service  of  a  notice  of  heciring 
pursuant  to  §  201.141(b)  is  not 
practicable,  by  any  other  means 
reasonably  calculated  to  give  actual 
notice  that  a  hearing  will  be  held, 
including  telephonic  notification  of  the 
general  subject  matter,  time,  and  place 
of  the  hearing.  If  an  application  is  made 
ex  parte,  pursuant  to  §201.513,  no 
notice  to  a  respondent  need  be  given 
prior  to  the  Commission's  consideration 
of  the  application. 

(b)  Hearing  before  the  Commission. 
Except  as  provided  in  paragraph  (d)  of 
this  section,  hearings  on  an  application 
for  a  temporary  cease-and-desist  order 
shall  be  held  before  the  Commission. 

(c)  Presiding  officer:  designation.  The 
Chairman  shall  preside  or  designate  a 
(Commissioner  to  preside  at  the  hearing. 
If  the  Chairman  is  absent  or  unavailable 
at  the  time  of  hearing  and  no  other 


Commissioner  has  been  designated  to 
preside,  the  duty  officer  on  the  day  the 
hearing  begins  shall  preside  or  designate 
another  Commissioner  to  preside. 

(d)  Procedure  at  hearing.  (1)  The 
presiding  officer  shall  have  all  those 
powers  of  a  hearing  officer  set  forth  in 
§201.111  and  shall  rule  on  the 
admissibility  of  evidence  and  other 
procedural  matters,  including,  but  not 
limited  to  whether  oral  testimony  will 
be  heard;  the  time  allowed  each  party 
for  the  submission  of  evidence  or 
argument;  and  whether  post-hearing 
submission  of  briefs,  proposed  findings 
of  fact  and  conclusions  of  law  will  be 
permitted  and  if  so,  the  procediu^s  for 
submission;  provided,  however,  that  the 
person  presiding  may  consult  with  other 
Conunissioners  participating  in  the 
hearing  on  these  or  any  other  question 
of  procedure. 

(2)  Each  Commissioner  present  at  the 
hearing  shall  be  afforded  a  reasonable 
opportimity  to  ask  questions  of 
witnesses,  if  any,  or  of  counsel. 

(3)  A  party  or  witness  may  participate 
by  telephone.  Alternative  means  of 
remote  access,  including  a  video  link, 
shall  be  permitted  in  the  Commission's 
discretion.  Factors  the  Commission  may 
consider  in  determining  whether  to 
permit  alternative  means  of  remote 
access  include,  but  are  not  limited  to, 
whether  allowing  an  alternative  means 
of  access  will  delay  the  hearing, 
whether  the  alternative  means  is 
reliable,  and  whether  the  party 
proposing  its  use  has  made 
arrangements  to  pay  for  its  cost. 

(4)  After  a  hearing  has  begun,  the 
Commission  may,  on  its  own  motion,  or 
the  motion  of  a  party,  assign  a  hearing 
officer  to  preside  at  the  taking  of  oral 
testimony  or  other  evidence  and  to 
certify  the  record  of  such  testimony  or 
other  evidence  to  the  Commission 
within  a  fixed  period  of  time.  No 
recommended  or  initial  decision  shall 
be  made  by  such  a  hearing  officer. 

§  201 .51 2    Temporary  cease-and-desist 
orders:  Issuance  after  notice  and 
opportunity  for  hearing. 

(a)  Basis  for  issuance.  A  temporary 
cease-and-desist  order  shall  be  issued 
only  if  the  Commission  determines  that 
the  alleged  violation  or  threatened 
violation  specified  in  an  order 
instituting  proceedings  whether  to  enter 
a  permanent  cease-and-desist  order 
pursuant  to  Securities  Act  Section 
8A(a),  15  U.S.C.  77h-l(a),  Exchange  Act 
Section  2lC(a),  15  U.S.C.  78u-3(a), 
Investment  Clompany  Act  Section 
9(f)(1).  15  U.S.C.  80a-9(f)(l),  or 
Investment  Advisers  Act  Section 
203(k)(l),  15  U.S.C.  80b-3(k)(l),  or  the 
continuation  thereof,  is  likely  to  result 
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in  significant  dissipation  or  conversion 
of  assets,  significant  harm  to  investors, 
or  substantial  harm  to  the  public 
interest,  including,  but  not  limited  to, 
losses  to  the  Sectuities  Investor 
Protection  Corporation,  prior  to  the 
completion  of  proceedings  on  the 
permanent  cease-and-desist  order. 

(b)  Content,  scope  and  form  of  order. 
Every  temporary  cease-and-desist  order 
granted  shall: 

(1)  Describe  the  basis  for  its  issuance, 
including  the  alleged  or  threatened 
violations  and  the  harm  that  is  likely  to 
result  without  the  issuance  of  an  order; 

(2)  Describe  in  reasonable  detail,  and 
not  by  reference  to  the  order  instituting 
proceedings  or  any  other  document,  the 
act  or  acts  the  respondent  is  to  take  or 
refi^n  from  taking;  and 

(3)  Be  indorsed  with  the  date  and 
hour  of  issuance. 

(c)  Effective  upon  service.  A 
temporary  cease-and-desist  order  is 
effective  upon  service  upon  the 
respondent. 

(d)  Service:  how  made.  Service  of  a 
temporary  cease-and-desist  order  shall 
be  made  pursuant  to  §  201.141(a).  The 
person  who  serves  the  order  shall 
promptly  file  a  declaration  of  service 
identifying  the  person  served,  the 
method  of  service,  the  date  of  service, 
the  address  to  which  service  was  made 
and  the  person  who  made  service; 
provided,  however,  failiu^  to  file  such 

a  declaration  shall  have  no  effect  on  the 
validity  of  the  service. 

(e)  Commission  review.  At  any  time 
after  the  respondent  has  been  served 
with  a  temporary  cease-and-desist  order, 
the  respondfnt  may  apply  to  the 
(Donunission  to  have  the  order  set  aside, 
limited  or  suspended.  The  application 
shall  set  forth  with  specificity  the  facts 
that  support  the  request. 

§  201 .51 3    Temporary  cease-and-desist 
orders:  issuance  without  prior  notice  and 
opportunity  for  hearing. 

In  addition  to  the  requirements  for 
issuance  of  a  temporary  cease-and-desist 
order  set  forth  in  §  201.512,  the 
following  requirements  shall  apply  if  a 
temporary  cease-and-desist  order  is  to 
be  entered  without  prior  notice  and 
opportunity  for  hearing: 

(a)  Basis  for  issuance  without  prior 
notice  and  opportunity  for  hearing.  A 
temporary  cease-and-desist  order  may 
be  issued  without  notice  and 
opportimity  for  hearing  only  if  the 
Commission  determines,  fi-om  specific 
facts  in  the  record  of  the  proceeding, 
that  notice  and  hearing  prior  to  entry  of 
an  order  would  be  impracticable  or 
contrary  to  the  public  interest. 

(b)  Content  of  the  order.  An  ex  parte 
temporary  cease-and-desist  order  shall 


state  specifically  why  notice  and 
hearing  would  have  been  impracticable 
or  contrary  to  the  public  interest. 

(c)  Hearing  before  the  Commission.  If 
a  respondent  has  been  served  with  a 
temporary  cease-and-desist  order 
entered  without  a  prior  Commission 
hearing,  the  respondent  may  apply  to 
the  Commission  to  have  the  order  set 
aside,  limited,  or  suspended,  and  if  the 
application  is  made  within  10  days  after 
the  date  on  which  the  order  was  served, 
may  request  a  hearing  on  such 
application.  The  Commission  shall  hold 
a  hearing  and  render  a  decision  on  the 
respondent's  application  at  the  earliest 
possible  time.  The  hearing  shall  begin 
within  two  days  of  the  filing  of  the 
application  unless  the  applicant 
consents  to  a  longer  period  or  the 
Commission,  by  order,  for  good  cause 
shown,  sets  a  later  date.  The 
(Commission  shall  render  a  decision  on 
the  application  within  five  calendar 
days  of  its  filing,  provided,  however, 
that  the  Commission,  by  order,  for  good 
cause  shown,  may  extend  the  time 
within  which  a  decision  may  be 
rendered  for  a  single  period  of  five 
calendar  days,  or  such  longer  time  as 
consented  to  by  the  applicant.  If  the 
Commission  does  not  render  its 
decision  within  10  days  of  the 
respondent's  application  or  such  longer 
time  as  consented  to  by  the  appUcant, 
the  temporary  order  shall  be  suspended 
until  a  decision  is  rendered. 

(d)  Presiding  officer,  procedure  at 
hearing.  Procedures  with  respect  to  the 
selection  of  a  presiding  officer  and  the 
conduct  of  the  hearing  shall  be  in 
accordance  with  §201.511. 

$  201 .51 4    Temporary  cease-and-desist 
orders:  Judicial  review;  duration. 

(a)  Availabihty  of  judicial  review. 
Judicial  review  of  a  temporary  cease- 
and-desist  order  shall  be  available  as 
provided  in  Section  8A(d)(2)  of  the 
Securities  Act,  15  U.S.C.  77h-l (d)(2). 
Section  2lC(d)(2)  of  the  Exchange  Act, 
15  U.S.C.  78u-3(d)(2),  SecUon  9(0(4)(B) 
of  the  Investment  Company  Act,  15 
U.S.C.  80a-9(f)(4)(B).  or  Section 
203(k){4)(B)  of  the  Livestment  Advisers 
Act,  15  U.S.C.  80b-3(k)(4)(B). 

(b)  Duration.  Unless  set  aside,  limited, 
or  suspended,  either  by  order  of  the 
(Commission,  a  court  of  competent 
jurisdiction,  or  a  hearing  officer  acting 
pursuant  to  §  201.531,  or  by  operation  of 
§  201.513,  a  temporary  cease-and-desist 
order  shall  remain  effective  and 
enforceable  ujitil  the  earlier  of: 

(1)  The  completion  of  the  proceedings 
whether  a  permanent  order  shall  be 
entered;  or 

(2)  180  days,  or  such  longer  time  as 
consented  to  by  the  respondent,  after 


issuance  of  a  briefing  schedule  order 
pursuant  to  §201. 540(b),  if  an  initial 
decision  whether  a  permanent  order 
should  be  entered  is  appealed. 

§  201 .520  Suspension  of  registration  of 
brokers,  dealers,  or  other  Exchange  Act- 
reglstsred  entities:  application. 

(a)  Procedure.  A  request  for 
suspension  of  a  registered  broker, 
dealer,  municipal  securities  dealer.  • 
government  securities  broker, 
government  securities  dealer,  or  transfer 
agent  pending  a  final  determination 
whether  the  registration  shall  be 
revoked  shall  be  made  by  application 
filed  by  the  Division  of  Enforcement. 
The  application  shall  set  forth  the 
statutory  provision  or  rule  that  each 
respondent  is  alleged  to  have  violated 
and  the  temporary  suspension  sought  as 
to  each  respondent. 

(b)  Accompanying  documents.  The 
application  shall  be  accompanied  by  a 
declaration  of  facts  signed  by  a  person 
with  knowledge  of  the  facts  contained 
therein,  a  memorandum  of  points  and 
authorities,  a  proposed  order  imposing 
the  temporary  suspension  of  registration 
sought,  and  a  proposed  notice  of  hearing 
and  order  to  show  cause  whether  the 
temporary  suspension  of  registration 
should  be  imposed.  If  a  proceeding  to 
determine  whether  to  revoke  the 
registration  permanently  has  not  already 
been  commenced,  a  proposed  order 
instituting  proceedings  to  determine 
whether  a  permanent  sanction  should 
be  imposed  shall  also  be  filed  with  the 
apphcation. 

ic)  With  whom  filed.  The  application 
shall  be  filed  with  the  Secretary  or,  if 
the  Secretary  is  unavailable,  with  the 
duty  officer.  In  no  event  shall  an 
application  be  filed  with  an 
administrative  law  judge. 

(d)  Record  of  hearings.  All  hearings 
shall  be  recorded  or  transcribed 
pursuant  to  §  201.302. 

§  201 .521     Suspension  of  registration  of 
brokers,  dealers,  or  other  Exchange  Act- 
registered  entities:  notice  and  opportunity 
for  hearing  on  application. 

(a)  How  given.  Notice  of  an 
application  to  suspend  a  registration 
pursuant  to  §  201.520  shall  be  made  by 
serving  a  notice  of  hearing  and  order  to 
show  cause  piu^uant  to  §  201.141(b)  or. 
where  timely  service  of  a  notice  of 
hearing  pursuant  to  §  201.141(b)  is  not 
practicable,  by  any  other  means 
reasonably  calculated  to  give  actual 
notice  that  a  hearing  will  be  held, 
including  telephonic  notification  of  the 
general  subject  matter,  time,  and  place 
of  the  hearing. 

(b)  Hearing:  before  whom  held.  Except 
as  provided  in  paragraph  (d)  of  this 
section,  hearings  on  an  application  to 
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suspend  a  registration  pursuant  to 
§  201.520  shall  he  held  before  the 
Commission. 

(c)  Presiding  officer:  designation.  The 
Chainnan  shall  preside  or  designate  a 
Commissioner  to  preside  at  the  hearing. 
If  the  Chairman  is  absent  or  unavailable 
at  the  time  of  hearing  and  no  other 
Commissioner  has  been  designated  to 
pr€«ide,  the  duty  officer  on  the  day  the 
hearing  begins  shall  preside  or  designate 
another  Commissioner  to  preside. 

(d)  Procedure  at  hearing.  (1)  The 
presiding  officer  shall  have  all  those 
powers  of  a  hearing  officer  set  forth  in 
§  201.111  and  shall  rule  on  the 
admissibility  of  evidence  and  other 
procedural  matters,  including,  but  not 
limited  to  whether  oral  testimony  wdll 
be  heard;  the  time  allowed  each  party 
for  the  submission  of  evidence  or 
argxmient;  and  whether  post-hearing 
submission  of  briefs,  proposed  findings 
of  fact  and  conclusions  of  law  will  be 
permitted  and  if  so.  the  procedures  for 
submission;  provided,  however,  that  the 
person  presiding  may  consult  with  other 
Commissioners  participating  in  the 
hearing  on  these  or  any  other  question 
of  procedure. 

(2)  Each  Commissioner  present  at  the 
hearing  shall  be  afforded  a  reasonable 
opportunity  to  ask  questions  of 
witnesses,  if  any,  or  counsel. 

(3)  A  party  or  witness  may  participate 
by  telephone.  Alternative  means  of 
remote  access,  including  a  video  link, 
shall  be  permitted  in  the  Commission's 
discretion.  Factors  the  Commission  may 
consider  in  determining  whether  to 
permit  alternative  means  of  remote 
access  include,  but  are  not  limited  to, 
whether  allowing  an  alternative  means 
of  access  will  delay  the  hearing. 
whether  the  alternative  means  is 
reliable,  and  whether  the  party 
proposing  its  use  has  made 
arrangements  to  pay  for  its  cost. 

(4)  After  a  hearing  has  begun,  the 
Commission  may.  on  its  ovra  motion  or 
the  motion  of  a  party,  assign  a  hearing 
officer  to  preside  at  the  taking  of  oral 
testimony  or  other  evidence  and  to 
certify  the  record  of  such  testimony  or 
other  evidence  to  the  Commission 
within  a  fixed  period  of  time.  No 
recommended  or  initial  decision  shall 
be  made. 

§  201 .522    Suspension  of  registration  of 
brokers,  dealers,  or  ottier  Exchange  Act- 
registered  entities:  issuance  and  review  of 
order. 

(a)  Basis  for  issuance.  An  order 
suspending  a  registration,  pending  final 
determination  as  to  whether  the 
registration  shall  be  revoked  shall  be 
issued  only  if  the  Commission  finds  that 
the  suspension  is  necessary  or 


appropriate  in  the  public  interest  or  for 
the  protection  of  investors. 

(b)  Content,  scope  and  form  of  order. 
Each  order  suspending  a  registration 

shall: 

(1)  Describe  the  basis  for  its  issuance, 
including  the  alleged  or  threatened 
violations  and  the  harm  that  is  likely  to 
result  without  the  issuance  of  an  order; 

(2)  Describe  in  reasonable  detail,  and 
not  by  reference  to  the  order  instituting 
proceedings  or  any  other  document,  the 
act  or  acts  the  respondent  is  to  take  or 
refrain  from  taking;  and 

(3)  Be  indorsed  with  the  date  and 
hour  of  issuance. 

(c)  Effective  upon  service.  An  order 
suspending  a  registration  is  effective 
upon  service  upon  the  respondent. 

(d)  Service:  how  made.  Service  of  an 
order  suspending  a  registration  shall  be 
made  pursuant  to  §  201.141(a).  The 
person  who  serves  the  order  shall 
promptly  file  a  declaration  of  service 
identifying  the  person  served,  the 
method  of  service,  the  date  of  service, 
the  address  to  which  service  was  made 
and  the  person  who  made  service; 
provided,  however,  failure  to  file  such 
a  declaration  shall  have  no  effect  on  the 
validity  of  the  service. 

(e)  Commission  review.  At  any  time 
after  the  respondent  has  been  served 
with  an  order  suspending  a  registration, 
the  respondent  may  apply  to  the 
Commission  or  the  hearing  officer  to 
have  the  order  set  aside,  limited,  or 
suspended.  The  application  shall  set 
forth  with  specificity  the  facts  that 
support  the  request. 

$201,523    [Reeerved]. 

$  201 .524    Suspension  of  registrations: 
duration. 

Unless  set  aside,  limited  or  suspended 
by  order  of  the  Commission,  a  court  of 
competent  jurisdiction,  or  a  hearing 
officer  acting  pursuant  to  §  201.531,  an 
order  suspending  a  registration  shall 
remain  effective  and  enforceable  imtil_ 
the  earlier  of: 

(a)  The  completion  of  the  proceedings 
whether  the  registration  shall  be 
permanently  revoked;  or 

(b)  180  days,  or  such  longer  time  as 
consented  to  by  the  respondent,  after 
issuance  of  a  briefing  schedule  order 
pursuant  to  §  201.540(b).  if  an  initial 
decision  whether  the  registration  shall 
be  permanently  revoked  is  appealed. 


§  201 .530    Initial  decision  on  permanent 
order:  timing  for  submitting  proposed 
findings  and  preparation  of  decision. 
Unless  otherwise  ordered  by  the 
Commission  or  hearing  officer,  if  a 
temporary  cease-and-desist  order  or 
suspension  of  registration  order  is  in 
effect,  the  following  time  limits  shall 


apply  to  preparation  of  an  initial 
decision  as  to  whether  such  order 
should  be  made  permanent: 

(a)  Proposed  findings  and  conclusions 
and  briefs  in  support  thereof  shall  be 
filed  30  days  after  the  close  of  the 
hearing; 

(b)  The  record  in  the  proceedings 
shall  be  served  by  the  Secretary  upon 
the  hearing  officer  three  days  after  the 
date  for  the  filing  of  the  last  brief  called 
for  by  the  hearing  officer;  and 

(c)  The  initial  decision  shall  be  filed 
with  the  Secretary  at  the  earliest 
possible  time,  but  in  no  event  more  than 
30  days  after  service  of  the  record, 
unless  the  hearing  officer,  by  order, 
shall  extend  the  time  for  good  cause 
shown  for  a  period  not  to  exceed  30 
days. 

§  201.531  Initial  decision  on  pennanent 
order    effect  on  temporary  order. 

(a)  Specification  of  pennanent 
sanction.  If.  at  the  time  an  initial 
decision  is  issued,  a  temporary  sanction 
is  in  effect  as  to  any  respondent,  the 
initial  decision  shall  specify: 

(1)  Which  terms  or  conditions  of  a 
temporary  cease-and-desist  order,  if  any. 
shall  become  permanent;  and 

(2)  Whether  a  temporary  suspension 
of  a  respondent's  registration,  if  any, 
shall  be  made  a  permanent  revocation  of 
registration. 

(b)  Modification  of  temporary  omer.  If 
any  temporary  sanction  shall  not 
become  permanent  under  the  terms  of 
the  initial  decision,  the  hearing  officer 
shall  issue  a  separate  order  setting  aside, 
limiting  or  suspending  the  temporary 
sanction  then  in  effect  in  accordance 
with  the  terms  of  the  initial  decision. 
The  hearing  officer  shall  decline  to 
suspend  a  term  or  condition  of  a 
temporary  cease-and-desist  order  if  it  is 
■found  that  the  continued  effectiveness 
of  such  term  or  condition  is  necessary 
to  effectuate  any  term  of  the  relief 
ordered  in  the  initial  decision, 
including  the  payment  of  disgorgement, 
interest  or  penalties.  An  order 
modifying  temporary  sanctions  shall  be 
effective  14  days  after  service.  Within 
one  week  of  service  of  the  order 
modifying  temporary  sanctions  any 
party  may  seek  a  stay  or  modification  of 
the  order  from  the  Commission 
pvu^uant  to  §201.401. 

§  201 .540    Appeal  and  Commission  review 
of  Initial  decision  making  a  temporary  order 
permanent 

(a)  Petition  for  review.  Any  person 
who  seeks  Commission  review  of  an 
initial  decision  as  to  whether  a 
temporary  sanction  shall  be  made 
permanent  shall  file  a  petition  for 
review  pursuant  to  §  201.410.  provided, 


however,  that  the  petition  must  be  filed 
within  10  days  after  service  of  the  initial 
decision. 

(b)  Review  pmcedure.  If  the 
Commission  determines  to  grant  or 
order  review,  it  shall  issue  a  briefing 
schedule  order  pursuant  to  §  201.450. 
Unless  otherwise  ordered  by  the 
Commission,  opening  briefs  shall  be 
filed  within  21  days  of  the  order 
granting  or  ordering  review,  and 
opposition  briefs  shall  be  filed  within 

14  days  after  opening  briefs  are  filed. 
Reply  briefs  shall  be  filed  within  seven 
days  after  opposition  briefs  are  filed. 
Oral  argimient,  if  granted  by  the 
Commission,  shall  be  held  within  90 
days  of  the  issuance  of  the  briefing 
schedule  order. 

§  201 .550    Summary  suspensions  pursuant 
to  Exchange  Act  Section  12(k)(1)(A). 

(a)  Petition  for  termination  of 
suspension.  Any  person  adversely 
affected  by  a  suspension  pursuant  to 
Section  12(k)(l)(A)  of  the  Exchange  Act. 

15  U.S.C.  78;(k)(l)(A),  who  desires  to 
show  that  such  suspension  is  not 
necessary  in  the  public  interest  or  for 
the  protection  of  investors  may  file  a 
sworn  petition  with  the  Secretary, 
requesting  that  the  suspension  be 
terminated.  The  petition  shall  set  forth 
the  reasons  why  the  petitioner  believes 
that  the  suspension  of  trading  should 
not  continue  and  state  with  particularity 
the  facts  upon  which  the  petitioner 
relies. 

(b)  Commission  consideration  of  a 
petition.  The  Conmiission,  in  its 
discretion,  may  schedule  a  hearing  on 
the  matter,  request  additional  written 
submissions,  or  decide  the  matter  on  the 
facts  presented  in  the  petition  and  any 
other  relevant  facts  knouoi  to  the 
Commission.  If  the  petitioner  fails  to 
cooperate  with,  obstructs,  or  refuses  to 
permit  the  making  of  an  examination  by 
the  Commission,  such  conduct  shall  be 
grounds  to  deny  the  petition. 

Rules  Regarding  Disgorgement  and 
Penalty  Payments 

§  201 .600    Interest  on  sums  disgorged. 

(a)  Interest  required.  Prejudgment 
interest  shall  be  due  on  any  sum 
required  to  be  paid  pursuant  to  an  order 
of  disgorgement.  The  disgorgement 
order  shall  specify  each  violation  that 
forms  the  basis  for  the  disgorgement 
ordered;  the  date  which,  for  purposes  of 
calculating  disgorgement,  each  such 
violation  was  deemed  to  have  occurred; 
the  amount  to  be  disgorged  for  each 
such  violation;  and  the  total  sum  to  be 
disgorged.  Prejudgment  interest  shall  be 
due  from  the  first  day  of  the  month 
foUovdng  each  such  violation  through 
the  last  day  of  the  month  preceding  the 


month  in  which  payment  of 
disgorgement  is  made.  The  order  shall 
state  the  amount  of  prejudgment  interest 
owed  as  of  the  date  of  the  disgorgement 
order  and  that  interest  shall  continue  to 
accrue  on  all  funds  owed  until  they  are 
paid. 

(b)  Rate  of  interest.  Interest  on  the 
simi  to  be  disgorged  shall  be  computed 
at  the  underpayment  rate  of  interest 
established  under  Section  6621(a)(2)  of 
the  Internal  Revenue  Code.  26  U.S.C. 
6621(a)(2),  and  shall  be  compounded 
quarterly.  The  Commission  or  the 
hearing  officer  may,  by  order,  specify  a 
lower  rate  of  prejudgment  interest  as  to 
any  funds  which  the  respondent  has 
placed  in  an  escrow  or  otherwise 
guaranteed  for  payment  of  disgorgement 
upon  a  final  determination  of  the 
respondent's  liability.  Escrow  and  other 
guarantee  arrangements  must  be 
approved  by  the  Conmiission  or  the 
hearing  officer  prior  to  entry  of  the 
disgorgement  order. 

§  201 .601    Prompt  payment  of 
disgorgement.  Interest  and  penalties. 

(a)  Timing  of  payments.  Unless 
otherwise  provided,  funds  due  pursuant 
to  an  order  by  the  Commission  requiring 
the  payment  of  disgorgement,  interest  or 
penalties  shall  be  paid  no  later  than  21 
days  after  service  of  the  order,  and 
funds  due  pursuant  to  an  order  by  a 
hearing  officer  shall  be  paid  on  the  first 
day  after  the  order  becomes  final 
pursuant  to  §  201.360. 

(b)  Stays.  A  stay  of  any  order 
requiring  the  payment  of  disgorgement, 
interest  or  penalties  may  be  sought  at 
any  time  pursuant  to  §  201.401. 

§  201 .61 0    Submission  of  proposed  plan  of 
disgorgement 

The  Commission  or  the  hearing  officer 
may.  at  any  time,  order  any  party  to 
submit  a  plan  for  the  administration  and 
distribution  of  disgorgement  funds. 
Unless  ordered  otherwise,  the  Division 
of  Enforcement  shall  submit  a  proposed 
plan  no  later  than  60  days  after  funds  or 
other  assets  have  been  turned  over  by 
the  respopdent  pursuant  to  a 
Commission  disgorgement  order  and 
any  appeals  of  the  disgorgement  order 
have  been  waived  or  completed,  or 
appeal  is  no  longer  available. 

§  201 .61 1     Contents  of  plan  of 
disgorgement;  provisions  for  payment 

(a)  Required  plan  elements.  Unless 
otherwise  ordered,  a  plan  for  the 
administration  of  a  disgorgement  fund 
shall  include  the  following  elements: 

(1)  Procedures  for  the  receipt  of 
additional  funds,  including  the 
specification  of  an  account  where  funds 
wall  be  held  and  the  instruments  in 
which  the  funds  may  be  invested; 


(2)  Specification  of  categories  of 
persons  potentially  eligible  to  receive 
proceeds  bom  the  fund; 

(3)  Procedure  for  providing  notice  to 
such  persons  of  the  existence  of  the 
fund  and  their  potential  eligibility  to 
receive  proceeds  of  the  fund; 

(4)  Procedures  for  making  and 
approving  claims,  procedures  for 
handling  disputed  claims  and  a  cut-off 
date  for  the  making  of  claims; 

(5)  A  proposed  date  for  the 
termination  of  the  fund,  including 
provision  for  the  disposition  of  any 
funds  not  otherwise  distributed; 

(6)  Procedures  for  the  administration 
of  the  fund,  including  selection, 
compensation  and,  as  necessary, 
indemnification  of  a  fund  administrator 
to  oversee  the  fund,  process  claims, 
prepare  accountings,  file  tax  returns 
and,  subject  to  the  approval  of  the 
Commission,  make  distributions  fixjm 
the  fund  to  investors;  and 

(7)  Such  other  provisions  as  the 
Commission  or  the  hearing  officer  may 
require. 

(b)  Payment  to  registry  of  the  court  or 
court-appointed  receiver.  Subject  to 
such  conditions  as  the  Commission  or 
the  hearing  officer  shall  deem 
appropriate,  a  plan  of  disgorgement  may 
provide  for  payment  of  disgorgement 
funds  into  a  court  registry  or  to  a  court- 
appointed  receiver  in  any  case  pending 
in  federal  or  state  court  against  a 
respondent  or  any  other  p^on  based 
upon  a  complaint  alleging  violations 
arising  from  the  same  or  substantially 
similar  facts  as  those  alleged  in  the 
Commission's  order  instituting 
proceedings. 

(c)  Payment  to  the  United  States 
Treasury  under  certain  circumstances. 
When,  in  the  opinion  of  the 
Commission  or  the  hearing  officer,  the 
cost  of  administering  a  plan  of 
disgorgement  relative  to  the  value  of  the 
available  disgorgement  funds  and  the 
number  of  potential  claimants  would 
not  justify  distribution  of  the 
disgorgement  funds  to  injured  investors, 
the  plan  may  provide  that  the  funds 
shall  be  paid  directly  to  the  general  fund 
of  the  United  States  Treasury. 

§  201 .61 2    Notice  of  proposed  plan  of 
disgorgement  and  opportunity  for  comment 
by  non-parties. 

Notice  of  a  proposed  plan  of 
disgorgement  shall  be  published  in  the 
SEC  News  Digest,  in  the  SEC  Docket, 
and  in  such  other  publications  as  the 
Commission  or  the  hearing  officer  may 
require.  The  notice  shall  specify  how 
copies  of  the  proposed  plan  may  be 
obtained  and  shall  state  that  persons 
desiring  to  comment  on  the  proposed 
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plan  may  submit  their  views,  in  writing, 
to  the  Commission. 

S  201 .61 3    Order  approving,  nwdtfylng  or 
disapproving  proposed  plan  of 
disgorgement 

At  any  time  more  than  30  days  after 
publication  of  notice  of  a  proposed  plan 
of  disgorgement,  the  hearing  officer  or 
the  Commission  shall,  by  order, 
approve,  approve  with  modifications,  or 
disapprove  the  proposed  plan.  In  the 
discretion  of  the  Commission  or  the 
hearing  officer,  a  proposed  plan  of 
disgorgement  that  is  substantially 
modified  prior  to  adoption  may  be 
republished  for  an  additional  comment 
period  pursuant  to  §  201.612.  The  order 
approving  or  disapproving  the  plan 
should  be  entered  within  30  days  after 
the  end  of  the  final  period  allowed  for 
comments  on  the  proposed  plan  imless 
the  Commission  or  the  hearing  officer, 
by  written  order,  allows  a  longer  period 
for  good  cause  shown. 

§201.814    Adntinistration  of  plan  Of 
disgorgement 

(a)  Appointment  and  removal  of 
administrator.  The  Commission  or  the 
hearing  officer  shall  have  discretion  to 
appoint  any  person,  including  a 
Commission  employee,  as  administrator 
of  a  plan  of  disgorgement  and  to 
delegate  to  that  person  responsibility  for 
administering  the  plan.  A  respondent 
may  be  requ^jpd  or  permitted  to 
administer  or  assist  in  administering  a 
plan  of  disgorgement,  subject  to  such 
terms  and  conditions  as  the  Commission 
or  the  hearing  officer  deem  appropriate 
to  ensure  the  proper  distribution  of 
funds.  An  administrator  may  be 
removed  at  any  time  by  order  of  the 
Commission  or  hearing  officer. 

(b)  Administrator  to  post  bond.  If  the 
administrator  is  not  a  Commission 
employee,  the  administrator  shall  be 
required  to  obtain  a  bond  in  the  manner 
prescribed  by  11  U.S.C.  322.  in  an 
amount  to  be  approved  by  the 
Commission.  TTie  cost  of  the  bond  may 
be  paid  for  as  a  cost  of  administration. 
The  Commission  may  waive  posting  of 
a  bond  for  good  cause  shown. 

(c)  Administrator's  fees.  If  the 
adjninistrator  is  a  Commission 
employee,  no  fee  shall  be  paid  to  the 
administrator  for  his  or  her  services.  If 
the  administrator  is  not  a  Commission 
employee,  he  or  she  may  file  an 
application  for  fees  for  completed 
services,  and  upon  approval  by  the 
Commission  or  a  hearing  officer,  may  be 
paid  a  reasonable  fee  for  those  services. 
Any  objections  thereto  shall  be  filed 
within  21  days  of  service  of  the 
application  on  the  parties. 


(d)  Source  of  funds.  Unless  otherwise 
ordered,  fees  and  other  expenses  of 
administering  the  plan  of  disgorgement 
shall  be  paid  first  from  the  interest 
earned  on  disgorged  funds,  and  if  the 
interest  is  not  sufficient,  then  from  the 
corpus. 

(e)  Accountings.  During  the  first  10 
days  of  each  calendar  quarter,  or  as 
otherwise  directed  by  the  Commission 
or  the  hearing  officer,  the  administrator 
shall  file  an  accounting  of  all  monies 
earned  or  received  and  all  monies  spent 
in  connection  with  the  administration  of 
the  plan  of  disgorgement.  A  final 
accoimting  shall  be  submitted  for 
approval  of  the  Commission  or  hearing 
officer  prior  to  discharge  of  the 
administrator  and  cancellation  of  the 
administrator's  bond,  if  any. 

(f)  Amendment.  A  plan  may  be 
amended  upon  motion  by  any  party  or 
the  plan  administrator  or  upon  the 
Commission's  or  hearing  officer's  own 
motion. 

§  201 .620    Right  to  ctiallenge  order  of 
disgorgenient 

Other  than  in  connection  with  the 
opportimity  to  submit  comments  as 
provided  in  §  201.612.  no  person  shall 
be  granted  leave  to  intervene  or  to 
participate  in  a  proceeding  or  otherwise 
to  appear  to  challenge  an  order  of 
disgorgement;  or  an  order  approving, 
approving  with  modifications,  or 
disapproving  a  plan  of  disgorgement;  or 
any  determination  relating  to  a  plan  of 
disgorgement  based  solely  upon  that 
person's  eligibility  or  potential 
eligibility  to  participate  in  a 
disgorgement  fund  or  based  upon  any 
private  right  of  action  such  person  may 
have  against  any  person  who  is  also  a 
respondent  in  an  enforcement 
proceeding. 

§201.630    Inability  to  pay  disgorgement. 
Interest  or  penalties. 

(a)  Generally.  In  any  proceeding  in 
which  an  order  requiring  payment  of 
disgorgement,  interest  or  penalties  may 
be  entered,  a  respondent  may  present 
evidence  of  an  inabihty  to  pay ' 
disgorgement,  interest  or  a  penalty.  The 
Commission  may.  in  its  discretion,  or 
the  hearing  officer  may,  in  his  or  her 
discretion,  consider  evidence 
concerning  ability  to  pay  in  determining 
whether  disgorgement,  interest  or  a 
penalty  is  in  the  pubUc  interest. 

(b)  Financial  disclosure  statement. 
Any  respondent  who  asserts  an  inability 
to  pay  disgorgement,  interest  or 
penalties  may  be  required  to  file  a 
sworn  financial  disclosure  statement 
and  to  keep  the  statement  current.  The 
financial  statement  shall  show  the 
respondent's  assets,  liabilities,  income 


or  other  funds  received  and  expenses  or 
other  payments,  from  the  date  of  the 
first  violation  alleged  against  that 
respondent  in  the  order  instituting 
proceedings,  or  such  later  date  as 
specified  by  the  Commission  or  a 
hearing  officer,  to  the  date  of  the  order 
requiring  the  disclosure  statement  to  be 
filed.  By  order,  the  Commission  or  the 
hearing  officer  may  prescribe  the  use  of 
the  Disclosure  of  Assets  and  Financial 
Information  Form  (see  Form  D-A  at 
§  209.1  ofthis  chapter)  or  any  other 
form,  may  specify  other  time  periods  for 
which  disclosure  is  required,  and  may 
require  such  other  information  as 
deemed  necessary  to  evaluate  a  claim  of 
inability  to  pay. 

(c)  Confidentiality.  Any  respondent 
submitting  financi^  information 
pursuant  to  this  section  or  §  201.410(c) 
may  make  a  motion,  pursuant  to 
§  201.322,  for  the  issuance  of  a 
protective  order  against  disclosure  of 
the  information  submitted  to  the  public 
or  to  any  parties  other  than  the  Division 
of  Enforcement.  Prior  to  a  ruling  on  the 
motion,  no  party  receiving  information 
as  to  which  a  motion  for  a  protective 
order  has  been  made  may  transfer  or 
convey  the  information  to  any  other 
person  without  the  prior  permission  of 
the  Commission  or  the  hearing  officer. 

(d)  Senrice  required.  Notwithstanding 
any  provision  of  §  201.322,  a  copy  of  the 
financial  disclosiue  statement  shall  be 
served  on  the  Division  of  Enforcement. 

(e)  Failure  to  file  required  financial 
information:  sanction.  Any  respondent 
who,  after  making  a  claim  of  inability  to 
pay  either  disgorgement,  interest  or  a 
penalty,  fails  to  file  a  financial 
disclosm^  statement  when  such  a  filing 
has  been  ordered  or  is  required  by  rule 
may,  in  the  discretion  of  the 
Commission  or  the  hearing  officer,  be 
deemed  to  have  waived  the  claim  of 
inability  to  pay.  No  sanction  pursuant  to 
§§  201.155  or  201.180  shall  be  imposed 
for  a  failxue  to  file  such  a  statement. 

Informal  Procedures  and 
Supplementary  Information  Concerning 
Adjudicatory  Proceedings 

§  201.900    Informal  Procedures  and 
Supplementary  Information  Concerning 
Adjudicatory  Proceedings. 

(a)  Guidelines  for  the  timely 
completion  of  proceedings. 

(1)  Timely  resolution  of  adjudicatory 
proceedings  is  one  factor  in  assessing 
the  effectiveness  of  the  adjudicatory 
program  in  protecting  investors, 
promoting  pubUc  confidence  in  the 
securities  markets  and  assuring 
respondents  a  fair  hearing. 
Establishment  of  guidelines  for  the 
timely  completion  of  key  phases  of 
contested  administrative  proceedings 


provides  a  standard  for  both  the 
Commission  and  the  public  to  gauge  the 
Commission's  adjudicatory  program  on 
this  criterion.  The  Commission  has 
directed  that,  to  the  extent  possible: 

(i)  An  administrative  law  judge's 
initial  decision  should  be  filed  with  the 
Secretary  within  10  months  of  issuance 
of  the  order  instituting  proceedings. 

(ii)  A  decision  by  the  Commission  on 
review  of  an  interlocutory  matter  should 
be  completed  within  45  days  of  the  date 
set  for  filing  the  final  brief  on  the  matter 
submitted  for  review. 

(iii)  A  decision  by  the  Commission  on 
a  motion  to  stay  a  decision  that  has 
already  taken  effect  or  that  will  take 
effect  within  five  days  of  the  filing  of 
the  motion,  should  be  issued  within  five 
days  of  the  date  set  for  filing  of  the 
opposition  to  the  motion  for  a  stay.  If 
the  decision  complained  of  has  not 
taken  effect,  the  Commission's  decision 
should  be  issued  within  45  days  of  the 
date  set  for  filing  of  the  opposition  to 
the  motion  for  a  stay. 

(iv)  A  decision  by  the  Commission 
with  respect  to  an  appeal  from  the 
initial  decision  of  a  hearing  officer,  a 
review  of  a  determination  by  a  self- 
regulatory  organization,  or  a  remand  of 
a  prior  Commission  decision  by  a  couirt 
of  appeals  should  be  issued  within  11 
months  from  the  date  the  petition  for 
review,  application  for  review,  or 
mandate  of  the  court  is  filed. 

(2)  The  guidelines  in  this  paragraph 
(a)  do  not  create  a  requirement  that  each 
portion  of  a  proceeding  or  the  entire 
proceeding  be  completed  within  the 
periods  described.  Among  other 
reasons,  a  proceeding  at  either  the 
hearing  stage  or  on  review  by  the 
Commission  may  require  additional 
time  because  it  is  unusually  complex  or 
because  the  record  is  exceptionally  long. 
In  addition,  fairness  is  enhanced  if  the 
Commission's  deliberative  process  is 
not  constrained  by  an  inflexible 
schedule.  In  some  proceedings, 
deliberation  may  be  delayed  by  the  need 
to  consider  more  urgent  matters,  to 
permit  the  preparation  of  dissenting 
opinions,  or  for  other  good  cause.  "Hie 
guidelines  will  be  used  by  the 
Commission  as  one  of  several  criteria  in 
monitoring  and  evaluating  its 
adjudicatory  program.  The  guidelines 
will  be  examined  periodically,  and,  if 
necessary,  readjusted  in  light  of  changes 
in  the  pending  caseload  and  the 
available  level  of  staff  resources. 

(b)  Reports  to  the  Commission  on 
pending  cases.  The  administrative  law 
judges,  the  Secretary  and  the  General 
Counsel  have  each  been  delegated 
authority  to  issue  certain  orders  or 
adjudicate  certain  proceedings.  See  17 
CFR  200.30-1,  et  seq.  Proceedings  are 


also  assigned  to  the  General  Counsel  for 
the  preparation  of  a  proposed  order  or 
opinion  which  will  dien  be 
recommended  to  the  Commission  for 
consideration.  In  order  to  improve 
accoimtability  by  and  to  the 
Commission  for  management  of  the 
docket,  the  Commission  has  directed 
that  confidential  status  reports  with 
respect  to  all  filed  adjudicatory 
proceedings  shall  be  made  periodically 
to  the  Commission.  These  reports  will 
be  made  through  the  Secretary,  with  a 
minimum  frequency  established  by  the 
Commission.  In  connection  with  these 
periodic  reports,  if  a  proceeding 
assigned  to  an  administrative  law  judge 
or  pending  before  the  Commission  has 
not  been  concluded  within  30  days  of 
the  guidelines  established  in  paragraph 
(a)  of  this  section,  the  Chief 
Administrative  Law  Judge  or  the 
General  Coimsel,  respectively,  shall 
specifically  apprise  the  Commission  of 
that  fact,  and  shall  describe  the 
procedural  posture  of  the  case,  project 
an  estimated  date  for  conclusion  of  the 
proceeding,  and  provide  such  other 
information  as  is  necessary  to  enable  the 
Conunission  to  determine  whether 
additional  steps  are  necessary  to  reach 
a  fair  and  timely  resolution  of  the 
matter. 

(c)  Publication  of  information 
concerning  the  pending  case  docket. 
Ongoing  disclosure  of  information  about 
the  adjudication  program  caseload 
increases  awareness  of  the  importance 
of  the  program,  facilitates  oversight  of 
the  program  and  promotes  confidence  in 
the  efficiency  and  fairness  of  the 
program  by  investors,  securities 
industry  participants,  self-regulatory 
organizations  and  other  members  of  the 
public.  The  Commission  has  directed 
the  Secretary  to  publish  in  the  SEC 
Docket  in  the  first  {md  seventh  months 
of  each  fiscal  year  summary  statistical 
information  about  the  status  of  pending 
adjudicatory  proceedings  and  changes 
in  the  Commission's  caseload  over  the 
prior  six  months.  The  report  will 
include  the  number  of  cases  pending 
before  the  administrative  law  judges  and 
the  Conunission  at  the  begiiming  and 
end  of  the  six-month  period.  The  report 
will  also  show  increases  in  the  caseload 
arising  from  new  cases  being  instituted, 
appealed  or  remanded  to  the 
Commission  and  decreases  in  the 
caseload  arising  bom  the  disposition  of 
proceedings  by  issuance  of  initial 
decisions,  issuance  of  final  decisions 
issued  on  appeal  of  initial  decisions, 
other  dispositions  of  appeals  of  initial 
decisions,  final  decisions  on  review  of 
self-regulatory  organization 
determinations,  other  dispositions  on 


review  of  self-regulatory  organization 
determinations,  and  decisions  with 
respect  to  stays  or  interlocutory 
motions.  For  each  category  of  decision, 
the  report  shall  also  show  the  median 
age  of  the  cases  at  the  time  of  the 
decision  and  the  number  of  cases 
decided  within  the  guidelines  for  the 
timely  completion  of  adjudicatory 
proceedings. 

Table  I  to  Subpart  D — Adversary 
Adjudications  Conducted  by  the 
Conunission  imder  5  U.S.C.  554 

Securities  Exchange  Act  of  1934 

Section  llA(b)(6),  15  U.S.C.  78k- 
1(b)(6)  (suspension  or  revocation  of 
registration,  or  censure  of  a  securities 
information  processor). 

Section  llA(c)(3)(A),  15  U.S.C.  78k- 
1(c)(3)(A)  (prohibition  of  transactions  by 
brokers  and  dealers  in  registered 
seciirities  other  than  on  a  national 
securities  exchange). 

Section  12(j),  15  U.S.C.  787(j) 
(suspensions  of  effective  date  or 
revocation  of  registration  of  a  security). 

Section  15(b)(4),  15  U.S.C.  78o(b)(4) 
(suspension  or  revocation  of 
registration,  or  censure  of  a  broker  or 
dealer). 

Section  15(b)(6)(A),  15  U.S.C. 
78o(b)(6)(A)  (censure,  suspension  or  bar 
an  associate  of  a  broker  or  a  dealer). 

SecUon  15B(c)(2),  15  U.S.C.  78o- 
4(c)(2)  (susi>ension  or  revocation  of 
registration,  or  censure  of  a  municipal 
securities  dealer). 

Section  15B(c)(4),  15  U.S.C.  78o- 
4(c)(4)  (censure,  suspension  or  bar  of  an 
associate  of  a  mimicipal  securities 
broker  or  dealer). 

Section  15B(c)(8).  15  U.S.C.  78o- 
4(c)(8)  (removal  or  censiue  of  member  of 
the  Municipal  Seciuities  Rulemaking 
Board). 

Section  15C(c)(l)(A).  15  U.S.C.  78o- 
5(c)(1)(A)  (suspension  or  revocation  of 
registration,  or  censure  of  a  government 
securities  broker  or  dealer). 

Section  15C(c)(l)(C).  15  U.S.C.  78o- 
5(c)(1)(C)  (censure,  suspension  or  bar  of 
an  associate  of  a  government  securities 
broker  or  dealer). 

Section  17A(c)(3).  15  U.S.C.  78q- 
1(c)(3)  (deny  registration,  censure,  place 
limitation  on,  suspend,  or  revoke 
registration  of  a  transfer  agent). 

Section  17A(c)(4)(C),  15  U.S.C.  78q- 
1(c)(4)(C)  (censure,  place  limitations  on. 
suspend  or  bar  certain  persons 
associated  or  seeking  to  associate  with 
a  transfer  agent). 

Section  19(h)(1),  15  U.S.C.  78s(h)(l) 
(suspension  or  revocation  of 
registration,  or  censure  of  a  self- 
regulatory  organization). 
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Section  19(h)(2).  15  U.S.C.  78s(h){2) 
(suspension  or  expulsion  of  a  member  of 
a  self-regulatory  organization). 

Section  19(h)(3).  15  U.S.C.  78s(h)(3) 
(suspension  or  bar  of  a  person  from 
being  associated  with  a  national 
securities  exchange  or  registered 
securities  association). 

Section  19(h)(4).  15  U.S.C  78s(h)(4) 
(removal  or  censvue  of  a  director  or 
officer  of  a  self-regulatory  organization). 

Section  2lB(a).  15  U.S.C  78u-2(a) 
(imposition  of  dvil  penalties  against 
any  person  for  violation  of  the  federal 
securities  laws). 

Ivestment  Company  Act  of  1940 

Section  9(d)(1).  15  U.S.C.  80a-9(d)(l) 
(imposition  of  dvil  penalties  against 
any  person  for  violation  of  the  federal 
securities  laws). 

Investment  Advisers  Act  of  1940 

Section  203(e),  15  U.S.C.  80b-3(e) 
(suspension  or  revocation  of 
registration,  or  censure  of  an  investment 
adviser). 

Section  203(f).  15  U.S.C.  80l>-3(f) 
(censure,  suspension,  or  bar  of  an 
associate  of  an  investment  adviser). 

Section  203(i)(l).  15  U.S.C  80b- 
3(i)(l)  (imposition  of  civil  penalties 
against  any  person  for  violation  of  the 
federal  securities  laws). 
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Table  II  to  Subpart  D— Cross-ref- 
erence Table  Showing  location 
OF  Rules  of  Practice  Adopted  in 
1995  with  Former  Rules  of 
Practice.  Related  Rules,  and 
Statutory  provisions— Contin- 
ued 


New  rules  (17  CFR 
201) 


100  

101  

102  

102(d)(4)  . 
103(aHc) 
104  


110  

111  

112  

120  

121  

140(a) 

140(bHc)  . 

141(a) 

141(b) 

150(a) 

150(b)  

150(c)  

150(d) 

151  

152(aHe) 
152(f) 

153  

154  

155  

160  


Former  rules/Act  § 


1. 

none. 

2. 


5. 

11(b). 

ll(dHe).  16(g). 

11(c). 

5  U.S.C.  554(d). 

5  U.S.C.  554(d). 

22(h). 

22(k). 

6(a).  (b).  (f). 

23(d). 

23(a). 

2(d).  (h). 

23(b). 

23(c). 

12(b).  22(a). 

22(aHh). 

20(d). 

7(f). 

11(e). 

12(d). 

22(j).  23(b). 


New  rules  (17  CFR 
201) 


161  — 

180(a) 

180(b)-<c) 

190 

191  

192  

193  

200(a)'(i")  .. — 

200(a)(2)  

200<b).  (c)  — 

200(d) ~ 

200(e) 

201  

202  

210  ~... 

220  

221(aHc).  (e) 

221(d)  ...„ 

221(f)  

222(a) 

222(b) 

230  — 

231(a)  -.... 

231(b)  

232(aHd)  "."• 

232(eHf)  

233 


234  

235  

240  

250  

300  

301 

302(a) 

302(b) 

302(c)  

310  

320  

321(a) 

321(b) 

322  

323 

324  

325  

326  

340  

350  

351  

360(a)  

360(b) 

360(c)  

360(d).  (e) 

400  

401  

401(d)(2)  ., 

410(a) 

410(b) , 

410(c)  , 

410(d) 

410(e) 

411(a) 

411(b) 

411(c) 

411(d) 


Former  rutes/Act  § 


13. 

2(f). 

none. 

25. 

27.28. 

4. 

6(a).  (b). 
6(f). 

6<a).  (b). 
6(d). 
6(c). 
10. 

8(b).  (c). 
9. 

7(aHe)- 
8(d) 


6(e). 

8(d). 

none. 

none. 

11-1. 

none. 

14(b). 

14(b)(2).  (0). 

l5(aHe). 

15(g). 

15(f). 

8(a). 

11(e). 

ll(a)-{b). 

11(b). 

11(f). 

25(d). 

20(c). 

6(e). 

14(a). 

11(e). 


14(d). 


14(a). 

14(a). 

l6(dHe). 

20(aHb). 

20(a)(4). 

16(b). 

16(a). 

16(t). 

17(f). 

12(a). 

12(c). 

15  U.S.C.  78s(d)(2). 

17(a). 

17(b). 

none. 

none. 

17(h). 

17(g)(2). 

17(d). 

17(c). 

17(g)(1). 
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New  rules  (17  CFR 
201) 


411(e) 

411(0 "• 

420(a),  (b),  (d) 


420(c)  

420(d) 

421(a) 

421  (bHc) 

430  

431(a)  

431(b) 

431(c)  

431  (dHf) 

450(a) 

450(b) 


Former  rules/Act  § 


17(d). 

17(g)(3). 

17  CFR  240.1 9d- 

3(b). 
15  U.S.C.  78s(d)(2). 
58. 
15  U.S.C.  78s(e)-(0. 


450(c) 

451  .... 

452  .... 
460  .... 
470  .... 
490  .... 
500  .... 

510  .... 

511  .... 

512  .... 

513  ... 

514  ... 

520  ... 

521  ... 

522  ... 
524  ... 

530  ... 

531  ... 
540  ... 
560  ... 

600  ... 

601  ... 

610  ... 

611  ... 

612  ... 

613  ... 

614  ... 
620  ... 
630  ... 
900  ... 


26(a).  (c). 

none. 

26(b). 

26(d). 

26(e). 

17(e). 

18.  17CFR240.19d- 

3(cHg). 
22(d). 
21. 
21(d). 
20.21(c). 
21(e). 
23(e). 
none. 


none. 


19. 

none. 

none. 

17  CFR  202.8. 

none. 

none. 

none. 

none. 

none. 

none. 

none. 

none. 

none. 

none. 


Table  III  to  Subpart  d— Cross- 
reference  Table  Showing  Loca- 
tion OF  Former  Rules  of  Prac- 
tice AND  Related  Rules  With 
Rules  of  Practice  Adopted  in 
1995 


Former  rules 


1  

2  

2(d).  (h)  ...... 

2(0  

3  (reserved) 


New  rules  (17  CFR 
201) 


100. 
102. 

150(b). 
180(a). 
n/& 


Table  III  to  Subpart  D— Cross- 
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tion OF  Former  Rules  of  Prac- 
tice AND  Related  Rules  With 
Rules  of  Practice  Adopted  in 
1995— Continued 


Former  rules 


4  

5  

6(a) 

6(a).(b).(0  . — 

6(a).  (b)  

6(b) 

6(c).  (d)  

6(e) 

6(0 

7(aHe)  

7(0 

8(a)  

8(bHc) 

8(d) 

9  

10  

il(a)-(b)  .. — 

11(b) 

11(c) 

ii(d).(e)  ........ 

11(e) 

11(0 

11-1  

12(a) 

12(b) 

12(c)  

12(d) 

13  

14(b) 

14(b)(2).  (C)  

14(d)  

I5(a)-(e)  

15(0 

15(g) 

16(a) 

16(b) 

16(c)  [reserved] 

i6(dHe)  

16(0 

16(g) 

17(a) 

17(b) 

17(c)  

17(d) 

17(e)  

17(0  

17(g) 

17(h) 

18  

19  

20(aHb)  

20(c) 

20(d) 

21   

21(c)  

21(d) _. 

21(e) 

22(a) „ 

22(b)  [reserved] 

22(c)  

22(d) 

22(eHg)  ........ 

22(h)  

22(1)  


New  rules  (17  CFR 
201) 


192. 

104. 

200(b). 

141(a). 

200(a)(1). 

200(c). 

200(d).  (e). 

221(0.310. 

200(a)(2). 

220. 

153. 

240. 

202. 

221.222(a). 

210. 

201. 

300. 

110.301. 

112. 

111. 

154.250.321(a). 

302(a). 

231(a). 

400. 

151(c). 

401. 

155. 

161. 

320.  325.  326. 

232(aHd). 

232(eH0. 

323. 

233. 

235. 

234. 

360(b). 

360(a). 

n/a. 

340. 

351.360(c). 

111. 

410(a). 

410(b). 

411(c). 

411(b).  (e). 

450(a).  (d). 

360(d).  (e). 

411(d).  (a).  (0. 

410(e). 

450(b). 

530. 

350,351,460. 

302(c). 

152(0. 

451. 

460. 

452. 

470. 

151(a)-(c),  152. 

n/a. 

152(d). 

152(e).  450(c). 

152(aHc). 

140(a). 

none. 
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Former  rules 


22(j).  (k) 

22(k)  _ 

23(a)  

23(b) 

23(c)  „... 

23(d)  ..._.......„....„ 

23(e) 

24  , 

25  

25(d)  

26(a).  (c)  

26(b)  

26(d) — 

26(e) 

27 

28  

29  

17  CFR  202.8  

17  CFR  240.1 9d-2  ... 
17  CFR  240.19d-3(a) 
17CFR240.19<J-3(b) 
17  CFR  240.1 9d- 

■3(cHd). 

17CFR240.19d-3(e) 
17CFR240.19d-3(0 
17  CFR  240.1 9d-3(g) 


New  rules  (17  CFR 
201) 


160.  140(c). 

140(b). 

150(a). 

150(c).  160. 

150(d). 

141(b). 

490. 

17  CFR  228.10(0.  17 

CFR  229.10(d). 
190. 
302(b). 
430. 
431(b). 
431(c). 
431  (dHO. 
191. 
191. 
193. 
550. 

401(a)-(b).(d). 
420,421. 
420(a).  (b).  (d). 
450.  180(c). 

452. 
451. 
100. 


PART  202— INFORMAL  AND  OTHER 
PROCEDURES 

40.  The  authority  dtation  for  Part  202 
continues  to  read  in  peirt  as  follows: 

Authority:  15  U.S.C.  77s.  77t.  78d-l.  78u. 
78w.  7alHd),  79r.  79t,  77s8S,  77uuu,  80a-37, 
80a-41,  80b-9,  and  80b-ll.  unless  otherwise 
noted. 


§  202.8    [Removed  and  reserved] 

41.  Section  202.8  is  removed  and 
reserved: 

PART  203— RULES  RELATING  TO 
INVESTIGATIONS 

42.  The  authority  citation  for  Part  203 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  77s.  78w.  79t,  77sss, 
80a-37,  80b-ll.  unless  otherwise  noted. 

§203.3    [Amended] 

43.  In  §  203.3,  remove  the  words 
"§  201.2(e)  of  this  chapter  (Rule  2(e)". 
and.  in  their  place,  add  the  words 

••§  201.102(e)  of  this  chapter  (Rule 
102(e)". 

§203.7    [Amended] 

44.  In  §  203.7(b),  remove  the  words 
"§  201.2(b)  of  this  chapter  (Rule  2(b)", 
and,  in  their  place,  add  the  words 

"§  201.101(a)  Df  this  chapter  (Rule 
101(a)". 


§203.8    [Amended] 

45.  In  §  203.8,  remove  the  words 

"§  201.14(b)  of  this  chapter  (Rule  14(b) 
of  the  Commission's  rules  of  practice)", 
and,  in  their  place,  add  the  words  "Rule 
232(c)  of  the  Commission's  Rules  of 
Practice,  §  201.232(c)  of  this  chapter". 

46.  Part  209  is  added  to  read  as 
follows: 

PART  209— FORMS  PRESCRIBED 
UNDER  THE  COMMISSION'S  RULES 
OF  PRACmCE 

209.0-1    Availability  of  forms. 
209.1    Form  D-A:  Disclosure  of  assets  and 
financial  information. 
Authority:  15  U.S.C.  77h-l.  77u,  78u-2, 
78u-3.  78v,  78w,  80a-9,  80a-37,  80a-38, 
80a39,  80a-40.  80a-41,  80a-44.  80b-3.  80b- 
9,  80b-ll,  and  80b-12,  unless  otherwise 
noted. 

§  209.0-1    Avaliablilty  of  forma. 

(a)  This  part  identifies  and  describes 
the  forms  for  use  imder  the  Securities 
and  Exchange  Commission's  Rules  of 
Practice,  part  201  of  this  chapter. 

(b)  Any  person  may  obtain  a  copy  of 
any  form  prescribed  for  use  in  this  part 
by  written  request  to  the  Securities  and 
Exchange  Commission,  450  Fifth  Street. 
N.W.,  Washington,  D.C.  20549.  Any 
person  may  inspect  the  forms  at  this 
address  and  at  the  Commission's 
regional  and  district  offices.  (See 

§  200.11  of  this  chapter  for  the  addresses 
of  the  SEC  regional  and  district  offices.) 

§  209.1    Form  D-A:  Disclosure  of  assets 
and  financial  information. 

(a)  Rules  410  and  630  of  the  Rules  of 
Practice  (17  CFR  201.410  and  201.630) 
provide  that  imder  certain 
circumstances  a  respondent  who  asserts 
or  intends  to  assert  an  inabiUty  to  pay 
disgorgement,  interest  or  penalties  may 
be  required  to  disclose  certain  finandal 
information.  Unless  otherwise  ordered, 
this  form  may  be  used  by  individuals 
required  to  supply  such  information. 

(b)  The  respondent  filing  Form  D-A  is 
required  promptly  to  notify  the 
Commission  of  any  material  change  in 
the  answer  to  any  question  on  this  form. 

(c)  Form  D-A  may  not  be  withheld 
from  the  interested  division.  A 
respondent  making  financial 
information  disclosures  on  this  form 
after  the  institution  of  proceedings  may 
make  a  motion,  pursuant  to  Rule  322  of 
the  Commission's  Rules  of  Practice  (17 
CFR  201.322),  for  the  issuance  of  a 
protective  order  to  limit  disclosure  to 
the  public  or  parties  other  than  the 
interested  division  of  the  information 
submitted  on  Form  D-A.  A  request  for 
a  protective  order  allows  the  requester 
an  opportxmity  to  justify  the  need  for 
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confidentiality.  The  making  of  a  motion 
for  a  protective  order,  however,  does  not 
guarantee  that  disclosure  will  be 

limited. 

(d)  No  party  receiving  information  for 
which  a  motion  for  a  protective  order 
has  been  made  may  transfer  or  convey 
the  information  to  any  other  person 
prior  to  a  ruling  on  the  motion  without 
the  prior  permission  of  the  Commission 
or  a  hearing  officer. 

(e)  A  person  making  financial 
information  disclosures  on  Form  D-A 
prior  to  the  institution  of  proceedings, 
in  connection  with  an  offer  of 
settlement  or  otherwise,  may  request 
confidential  treatment  of  the 
information  pursuant  to  the  Freedom  of 
Information  Act.  See  the  Commission's 
Freedom  of  Information  Act  ("FOIA") 
regulations,  17  CFR  200.83.  A  request 
for  confidential  treatment  allows  the 
requester  an  opportunity  to  substantiate 
the  need  for  confidentiality.  No 
determination  as  to  the  validity  of  any 
request  for  confidential  treatment  wiU 
be  made  until  a  request  for  disclosure  of 
the  information  imder  FOIA  is  received. 

Editorial  Note:  The  text  of  Form  D-A 
appears  in  the  appendix  to  this  document 
and  will  not  app)ear  in  the  Code  of  Federal 
Regulations. 

PART  228— INTEGRATED 
DISCLOSURE  SYSTEM  FOR  SMALL 
BUSINESS  ISSUERS 

47.  The  authority  citation  for  Fart  228 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  77e.  77f.  77g,  77h.  77j, 
77k,  77s,  77aa(25).  77aa(26),  77ddd,  77eee. 
77ggg,  77hhh,  77jjj,  77nnn,  77sss,  78/,  78m, 
78n,  78o,  78w,  7Sll.  80a-«,  80a-29,  80a-30, 
80a-37,  80b-ll,  unless  otherwise  noted. 

48.  By  amending  §  228.10  by  adding 
paragraph  (f)  to  read  as  follows: 

§  228.1 0    (Item  1 0)  General. 

•        •         •        *        * 

(0  Incorporation  by  Reference.  Where 
rules,  regulations,  or  instructions  to 
forms  of  the  Commission  permit 
incorporation  by  reference,  a  document 
may  be  so  incorporated  by  reference  to 
the  specific  document  and  to  the  prior 
filing  or  submission  in  which  such 
document  was  physically  filed  or 
submitted.  Except  where  a  registrant  or 
issuer  is  expressly  required  to 
incorporate  a  doaiment  or  documents 
by  reference,  reference  may  not  be  made 
to  any  docimient  which  incorporates 
another  document  by  reference  if  the 
pertinent  portion  of  the  document 
containing  the  information  or  financial 
statements  to  be  incorporated  by 
reference  includes  an  incorporation  by 
reference  to  another  document.  No 
document  on  file  with  the  Commission 


for  more  than  five  years  may  be 
incorporated  by  reference  except: 

(1)  Documents  contained  in 
registration  statements,  which  may  be 
incorporated  by  reference  as  long  as  the 
registrant  has  a  reporting  requirement 
with  the  Commission;  or 

(2)  Documents  that  the  registrant 
specifically  identifies  by  physical 
location  by  SEC  file  nxmiber  reference, 
provided  such  materials  have  not  been 
disposed  of  by  the  Commission 
pursuant  to  its  Records  Control 
Schedule  (17  CFR  200.80f). 

PART  229— STANDARD 
INSTRUCTIONS  FOR  FILING  FORMS 
UNDER  SECURITIES  ACT  OF  1933, 
SECURITIES  EXCHANGE  ACT  OF  1934 
AND  ENERGY  POUCY  AND 
CONSERVATION  ACT  OF  1975— 
REGULATION  S-K 

49.  The  authority  citation  for  Part  229 
continues  to  read  in  part  as  follows: 

Authority:  15  U.S.C.  77e,  77f,  77g.  77h,  77j, 
77k.  77s,  77aa(25),  77aa(26),  77ddd,  77eee, 
77ggg,  77hhh,  77iii,  77jjj,  77nnn,  778ss,  78c 
78i.  78j,  787,  78m,  78n,  78o,  78w,  78//(d),  79e. 
79n,  79t.  808-8,  80a-29,  80a-30.  80a-37, 
80b-ll,  unless  otherwise  noted. 


50.  By  amending  §  229.10  by  adding 
paragraph  (d)  to  read  as  follows: 

§229.10    General. 

»        *        «        *        * 

(d)  Incorporation  by  Reference.  Where 
rules,  regulations,  or  instructions  to 
forms  of  the  Commission  permit 
incorporation  by  reference,  a  document 
may  be  so  incorporated  by  reference  to 
the  specific  document  and  to  the  prior 
filing  or  submission  in  v«diich  such 
document  was  physically  filed  or 
submitted.  Except  where  a  registrant  or 
issuer  is  expressly  required  to 
incorporate  a  document  or  documents 
by  reference,  reference  may  not  be  made 
to  any  docviment  which  incorporates 
another  doomient  by  reference  if  the 
pertinent  portion  of  the  document 
containing  the  information  or  financial 
statements  to  be  incorporated  by 
reference  includes  an  incorporation  by 
reference  to  another  document.  No 
document  on  file  with  the  Commission 
for  more  than  five  years  may  be 
incorporated  by  reference  except: 

(1)  Docimients  contained  in 
registration  statements,  which  may  be 
incorporated  by  reference  as  long  as  the 
registrant  has  a  reporting  requirement 
with  the  Commission;  or 

(2)  Documents  that  the  registrant 
specifically  identifies  by  physical 
location  by  SEC  file  number  reference, 
provided  such  materials  have  not  been 
disposed  of  by  the  Commission 


pursuant  to  its  Records  Control 
Schedule  (17  CFR  200.801). 

PART  230-GENERAL  RULES  AND 
REGULATIONS,  SECURITIES  ACT  OF 
1933 

51.  The  authority  citation  for  Part  230 
continues  to  read  in  part  as  follows: 

Authority:  15  U.S.C.  77b,  77f,  77g,  77h,  77j, 
77s,  77SSS,  78c,  78i,  78m.  78n,  78o,  78w. 
78i/(d),  79t,  80a-8.  80a-29,  80a-30.  and  80a- 
37,  unless  otherwise  noted. 


§230.406    [Amended] 

52.  In  §  230.406  paragraphs  (e),  (g), 
(h)(1)  and  (h)(2),  remove  the  words 

"§  201. 2&",  and.  in  their  place,  add  the 
words  "§201.431". 

§230.411    [Amended] 

53.  In  §§  230.411(b)(4),  remove  the 
words  "Rule  24  of  the  Commission's 
Rules  of  Practice  (§  201.24  of  this 
chapter)"  and  in  paragraph  (c)  remove 
the  words  "Rule  24  of  the  Commission's 
Rules  of  Practice"  and  add,  in  their 
place,  the  words  "§  228.10(f)  and 

§  229.10(d)  of  this  chapter". 

PART  232— REGULATION  S-T— 
GENERAL  RULES  AND  REGULATIONS 
FOR  ELECTRONIC  FIUNGS 

54.  The  authority  citation  for  part  232 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  77f,  77g,  77h,  77j, 
778(a),  77sss(a),  78c(b),  78/,  78m,  78n.  78o(d), 
78w(a).  78//(d),  79t(a).  80a-e.  80a-29,  80a-30 
and  80a-37. 

§232.101    [Amended] 

55.  In  §  232.101(c)(13),  remove  the 
words  "Rules  of  Practice  (§§  201.1- 
201.29  of  this  chapter)",  and  add,  in 
their  place,  the  words  "Subpart  D  of 
Part  201  of  this  chapter". 

§232.102    [Amended] 

56.  In  §  232.102(a),  remove  the  words 
"Rule  24  of  the  Commission's  Rules  of 
Practice  (§  201.24  of  this  chapter)",  and 
add,  in  their  place,  the  words 

"§  228.10(f)  and  §  229.10(d)  of  this 
chapter". 

PART  240— GENERAL  RULES  AND 
REGULATIONS.  SECURITIES 
EXCHANGE  ACT  OF  1934 

57.  The  authority  citation  for  Part  240 
continues  to  read  in  part  as  follows: 

Authority:  15  U.S.C.  77c,  77d,  77g,  77 j. 
77s,  77eee,  77ggg,  77nnn.  77sss,  77ttt,  78c, 
78d,  78i,  78j,  78/,  78m,  78n,  78o,  78p,  78q, 
78s,  78w,  78x.  78//(d).  79q,  79t,  80a-20,  80a- 
23,  80a-29,  80a-37,  80b-3,  80b-4  and  80b- 
11,  unless  otherwise  noted. 


§24ai2i>-^    [Amended] 

58.  In  §  240.12b-23(b),  remove  the 
words  "Rule  24  of  the  Commission's 
Rules  of  Practice  (§201.24  of  this 
chapter)"  and  add,  in  their  place,  the 
words  "§  228.10(f)  and  §  229.10(d)  of 
this  chapter". 

§  240.1 2b-32    [Amended] 

59.  In  §  240.12b-32(a),  remove  the 
words  "§201.24  of  this  chapter"  and 
add.  in  their  place,  "§  228.10(f)  and 
§  229.10(d)  of  this  chapter". 

§240.148-101    [Amended] 

60.  In  §  240.14a-101  NOTE  D  1. 
remove  the  words  "Rule  24  of  the 
Commission's  Rules  of  Practice 

(§  201.24  of  this  chapter)"  and  add.  in 
their  place,  the  words  "§  228.10(f)  and 
§  229.10(d)  of  this  chapter". 

61.  Sections  240.19d-2  and  19d-3  are 
revised  to  read  as  follows: 

§  240.1 9d-2    Applications  for  stays  of 
disciplinary  sanctions  or  summary 
suspensions  by  a  self-regulatory 
organization. 

If  any  self-regulatory  organization 
imposes  any  final  disciplkiary  sanction 
as  to  which  a  notice  is  required  to  be 
filed  with  the  Commission  pursuant  to 
Section  19(d)(1)  of  the  Exchange  Act,  15 
U.S.C.  78s(d)(l).  pursuant  to  Section 
6(b)(6).  15A(b)(7)  or  17A(b)(3)(G)  of  the 
Act  (15  U.S.C.  78f(b)(6).  78o-3(b)(7)  or 
78q-l(b)(3)(G)).  or  simmiarily  suspends 
or  limits  or  prohibits  access  pursuant  to 
Section  6(d)(3).  15A(h)(3)  or 
17A(b)(5)(C)  of  the  Act  (15  U.S.C. 
78fld)(3).  78t>-3(h)(3)  or  78q-l(b)(5)(C)). 
any  person  aggrieved  thereby  for  which 
the  Commission  is  the  appropriate 
regtilatory  agency  may  file  with  the 
Commission  a  written  motion  for  a  stay 
of  imposition  of  such  action  pursuant  to 
Rule  401  of  the  Commission's  Rules  of 
Practice.  §  201.401  of  this  chapter. 


S24ai9d-3    Applications  for  rMftow  of 
flnrtdlsclpHnary  sanctions,  daniais  of 
"••mbership,  parttdpabon  or  association, 
or  prohibitions  or  llmitBttons  of  acoesa  to 
Mrvices  hnpoaad  by  aaif^agulatory 
organizations. 

Applications  to  the  Commission  for 
review  of  any  final  disciplinary 
sanction,  denial  or  conditioning  of 
membership,  participation,  bar  fi-om 
association,  or  prohibition  or  limitation 
with  respect  to  access  to  services  offered 
by  a  self-regulatory  organization  or  a 
member  thereof  by  any  such 
organization  shall  be  made  pursuant  to 
Rule  420  of  the  Commission's  Rules  of 
Practice,  §  201.420  of  this  chapter. 

i240^4b-2    [Amended] 

62.  In  §  240.24b-2  paragraphs  (d)(2>. 
(e)(1).  and  (e)(2),  remove  the  words  "17 
CFR  201.26".  and.  in  their  place,  add 
the  words  "§  201.431  of  this  chapter". 

PART  250-GENERAL  RULES  AND 
REGULATIONS,  PUBLIC  UTILITY 
HOLDING  COMPANY  ACT  OF  1935 

63.  The  authority  citation  for  part  250 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  79c,  79t[b),  79i(cM3), 
79t,  unless  otherwise  noted. 

§250.22    [Amended] 

64.  In  §  250.22(b)(1),  remove  the 
words  "§  201.24  of  this  chapter"  and 
add,  in  their  place,  "§  228.10(f)  and 
§  229.10(d)  of  this  chapter". 

PART  260— GENERAL  RULES  AND 
REGULATIONS,  TRUST  INDENTURE 
ACT  OF  1939 

65.  The  authority  citation  for  part  260 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  77eee.  77ggg,  77nnn 
77SSS,  78//(d);  80b-3,  80b-4.  and  80b-ll. 

§2ea78-29    [Amended] 

66.  In  §  260.7a-29(a).  remove  the 
words  "§  201.24  of  this  chapter"  and 


add,  in  their  place,  "§  228.10(f)  and 
§  229.10(d)  of  this  chapter". 

PART  27&-RULES  AND 
REGULATIONS,  INVESTMENT 
COMPANY  ACT  OF  1940 

67.  The  authority  citation  for  part  270 
continues  to  read  in  part  as  follows: 

AuAority:  15  U.S.C.  80»-l  et  seq..  80a-37, 
80a-39  unless  otherwise  noted. 


§27ao-4    [Amend«l] 

68.  In  §  270.0-4(a),  remove  the  words 
"§201.24  of  this  chapter"  and  add,  in 
their  place.  "§  228.10(f)  and  §  229.10(d) 
of  this  chapter". 

§270.8b-32    [Amended] 

69.  In  §  270.8b-32(a).  remove  the 
words  "§  201.24  of  this  chapter"  and 
add.  in  their  place.  "§  228.10(f)  and 
§229. 10(d)  of  this  chapter". 

PART  275-fiULES  AND 
REGULATIONS,  INVESTMENT 
ADVISERS  ACT  OF  1940 

70.  The  authority  citation  for  part  275 
continues  to  read  in  part  as  follows: 

Authority:  15  U.S.C  80b-3,  80b-4,  80b- 
6A.  80b-ll,  unless  otherwise  noted. 


§275.0-6    [Amended] 

71.  In  §  275.0-6  paragraph  (a)  and  the 
NOTE  at  the  end  of  the  section,  remove 
the  words  "§  201.24  of  this  chapter"  and 
add.  in  their  place.  "§  228.10(f)  and 
§  229.10(d)  of  this  chapter". 

By  the  Commission. 

Dated:  June  9.  1995. 
Mwgarat  H.  McFarUnd, 
Deputy  Secretary. 

Note:  The  following  appendix  will  not 
appear  in  the  Code  of  Federal  Regulations. 

Appendix— Form  D-A 
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Form  D-A 
Model  Disclosure  of  Assets  and  Financial  Information  Form 


Instructions:   The  Commission's  Rules  of  Practice  provide  that  under  certain 
SSes  a  respondent  who  asserts  or  intends  to  assert  an  .nab.l.ty  to  pay 
disaoTqelnt   interest  or  penalties  may  be  required  to  disclose  certain  financial 
fnforration     See  Rules  410  and  630.   Unless  otherwise  ordered,  this  form  may  be  used 
bv°nSuais^quired  to  supply  such  information.    Partnerships,  corporations  or  other 
em  ties  shol  submit^a  financial  statement,  including  an  income  statement,  balance 
sheerand  federal  tax  returns  for  each  year  from  the  year  of  the  earliest  violation  alleged 
against  the  entity  in  the  order  instituting  proceedings  to  the  present. 

The  respondent  filing  this  form  is  required  promptly  to  notify  the  Commission  of  any 
material  change  in  the  answer  to  any  question  on  this  form. 

A  respondent  making  financial  information  disclosures  on  this  form  or  in  another  manner 
pursuant  to  the  requirements  of  Rule  410  or  Rule  630  may  submit  the  form  with  a 
motion  for  a  protective  order  pursuant  to  Rule  322  of  the  Commission's  Rules  of 
Practice    Any  other  person  submitting  this  form  may  request  that  the  Commission 
afford  the  information  submitted  confidential  treatment  under  the  Freedom  of 
Information  Act  under  the  Commission's  Freedom  of  Information  Act  {  ^OlA  ) 
reoulations   see  17  CFR  200.83.    A  request  for  confidential  treatment  allows  the 
requester  an"^portunity  to  justify  the  need  for  confidentiality.    A  request  for 
confidential  treatment  does  not.  however,  guarantee  confidentiality. 

Notwithstanding  any  request  for  a  protective  order  or  for  confidential  treatment,  copies 
of   he  financial  disclosure  statement  shall  be  served  on  the  '"^erested  division  and  >amII 
be  included  in  the  record  of  the  proceeding.    See  Rule  630(d).   If  c°"^'d«"  '^' ^^^^^.^^^"^ 
is  sought,  notice  that  a  financial  disclosure  statement  and  request  for  confidential 
treatment  have  been  filed  shall  be  served  on  all  other  parties. 

No  party  receiving  information  for  which  confidential  treatment  has  been  requested  may 
transfer  or  convey  the  information  to  any  person  or  entity  not  a  par.y  to  the  proceeding 
without  the  prior  permission  of  the  Commission  or  a  hearing  officer. 
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United  States  of  America 

Before  the 

Securities  and  Exchange  Commission 


In  the  Matter  of 


Administrative 
Proceeding  File  No. 
3- 


Part  1:  Summary  Financial  Disclosure  Statement 


Full  Name: 


Last 


First 


Middle 


A.   Net  Worth 

1 .  Assets:  (from  Part  II.B.) 

2.  Liabilities:  (from  Part  II.C.) 

3.  Net  Worth:   (from  Part  II.D.) 


B.  Income  and  Payments  Received 

1 .  Gross  income  reported  on  most  recent  federal 
tax  filing: 

2.  Last  12  calendar  months  (from  Part  lI.E.): 

*  If  this  amount,  divided  by  12,  does  not  equal 
your  current  monthly  income,  please  explain 
the  discrepancy  on  an  attached  sheet. 

C.  Expenses 

1 .  Last  12  calendar  months  (from  Part  II.F.): 

*  If  this  amount,  divided  by  1 2,  does  not  equal 
your  current  monthly  expenses,  please  explain 
the  discrepancy  on  an  attached  sheet. 
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United  States  of  America 

Before  the 

Securities  and  Exchange  Commission 


In  the  ^/•^tter  of 


Administrative 
Proceeding  File  No. 
3- 


Part  II:   Detailed  Financial  Disclosure  Information 


Full  Name: 


Last 


First 


Middle 


If  this  form  is  filled  out  by  a  respondent  requesting  a  protective  order  pursuant  to  Rule  of 
Practice  322  (17  CFR  201.322).  please  check  the  box  below. 

PROTECTIVE  ORDER  REQUESTED.   Disclosure  of  this  document  is  prohibited 
!  !   unless  specifically  authorized  below.  This  document  should  be  placed  in  a  nonpublic 


fHe. 


For  Use  Only  by  the  Secretary  of  the  Commission: 


By  order  of 


(date),  the  Commission  authorized  this  form 


I I   to  be  placed  in  a  public  file. 


(Signature  of  Secretary) 
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Last  Name: 


A.  Scope  of  Information  Requested: 

Requests  for  Information  about  you  include  a  request  for  the  same  information  about  your  spouse 
(unless  you  are  legally  separated  and  living  apart),  minor  children  and  any  other  dependents. 


B.   Assets: 

List  all  assets  owned  by  you,  directly  or  ' 
indirectly,  and  all  assets  that  are  subject  to  your 
enjoyment  or  control,  regardless  of  whether 
legal  title  or  ownership  is  held  in  your  name. 

1 .  Cash  

2.  Listed  Securities  

3.  Surrender  Value  of  Insurance    

4.  Loans,  Notes,  Accounts 
Receivable  Due  to  You 


5.  Real  Estate 

6.  Furniture 

7.  Jewelry,  Art,  Rugs,  Silver 
Collectibles,  Other  Valuables 

8.  Automobiles 

9.  Unlisted  Securities 

10.  Partnership  Interests 
(non-securities) 

1 1 .  Net  Value  of  Ownership 
Interest  in  Business 

12.  IRA,  Keogh,  401  (k).  Annuity 
or  Pension  Accounts 

13.  Other  (Itemize): 


C.  Liabilities: 

List  all  your  liabilities  including,  but  not  Ivnited 
to,  the  items  listed  below. 


1 .  Mortaages 

2.  Auto  Loans 

3.  Credit  Card  Debt 

4.  Margin  Loans 

5.  Insurance  Policy  Loans 

6.  Installment  Loans 

7.  Other  Loans,  Notes 
or  Accounts  Payable 

8.  Accrued  Real  Estate 
Taxes 

9.  Judgments/Settlements 
Owed 

TO.   Other  (Itemize): 


14.  Total  Assets 


11.  Total  Uabilities 
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Last  Name: 


D.    Net  Worth 

(Assets  Less  Liabilities) 


E     Income/Payments  Received 

•payment,  including  but  not  limited  to  the  items  listed  below. 


Description/Purpose 

1 .  Salary  AA/ages 

2.  Commissions/Advances 

3.  Bonuses 

4.  Divide.. ds 

5.  Interest 

6.  Distributions  of  Capital 

7.  Annuity,  Pension  Payments 

8.  Rents/Royalties  (net) 

9.  Sales  of  Assets  (net) 

10.  Repayment  of  Loans 

11.  Alimony /Child  Support 

12.  Gifts  over  $1,000 

13.  Payments  by  Others  on  Your 
Behalf  (see  section  I  below) 

14.  Other  (itemize): 


Source 


Amount 


15.  Total  Income/Receipts 


16.   If  you 


anticipate  unusual  income  in  the  coming  12  months,  please  explain. 


Federal  Register  /  Vol.  60.  No.  121  /  Friday.  June  23.  1995  /  Rules  and  Regulations  32831 


Last  Nanrte: 


F.    Expenses/Disbursements 

List  all  your  expenditures  for  the  past  12  months,  includmg  but  not  limited  to  the  items  listed  below. 
Identify  the  purpose  and  the  amount  of  each  expenditure. 


Description 

1 .  Mortgage/Rent 

2.  Food 

3.  Utilities 

4.  Payments  on  Loans 

5.  Real  Estate  Taxes 

6.  Insurance  Premiums 

7.  Medical  Expenses 

8.  Automobile  Expenses 

9.  Alimony/Child  Support 

10.  Income  Taxes  (federal,  state  and  local) 

1 1 .  Other  Expenses  (itemize): 


Amount 


12.  Total  Expenses/Disbursements 


13.    If  you  anticipate  unusual  expenses  in  the  coming  12  months,  please  describe  them. 


G.  Asset  Schedules 


For  each  asset  or  class  of  assets  included  in  Section  II.B(5-13)  with  a  fair  market  value  greater  than 
$2,000,  describe  the  asset(s),  state  the  form  of  ownership  (e.g..  Individual,  joint,  beneficial 
interest),  provide  a  fair  market  value,  and  explain  how  fair  market  value  was  determined  (e.g.. 
appraisal,  comparison,  estimate,  etc.). 

List  all  securities  or  commodities  brokerage  accounts  and  accounts  at  banks  or  other  financial 
institutions  in  your  name,  under  your  control,  in  which  you  have  or  had  a  beneficial  interest,  or  to 
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Last  Name: 


4. 


wt^ich  you  are  or  were  a  signatory  since  the  date  of  the  first  violation  alleged  against  you.   For  each 
account,  specify  the  iocation  of  the  account,  account  number,  balance  and  balance  date.   Please 
identify  all  accounts,  regardless  of  their  location. 

List  all  401  (k)  plans,  pension  plans.  Keogh  plans,  individual  retirement  accounts,  profit  sharing 
plans  thrift  plans,  life  insurance  policies  or  annuities  in  vvhich  you  have  an  interest,  vested  or 
otherwise.   For  each  account,  specify  the  account  name,  the  location  of  the  account,  account 
number,  balance  and  balance  date.   For  each  account  state  whether  you  are  permitted  to  borrow 
against  or  make  withdrawals  from  the  account. 

Identify  the  location  and  account  number  of  all  your  safe  deposit  boxes.   Include  any  bbxes  in 
which  you  have  property  or  papers,  whether  or  not  you  are  the  account  holder. 

Identify  all  patents,  trademarks,  service  marks,  royalty  agreements,  licenses,  or  other  general 
intangibles  in  which  you  have  an  interest. 


H.   Liability  Schedules 

1  For  each  liability  greater  than  $2,000  listed  in  Section  II.C,  indicate  the  creditor,  the  account 
number,  if  any;  the  date  incurred;  the  original  amount  of  the  liability;  the  length  of  the  obligation; 
the  interest  rate;  the  collateral  or  security,  if  any;  the  outstanding  balance;  and  the  name(s)  and 
address(es)  of  any  other  obligee(s).   State  vy/hether  you  are  related  to  or  have  a  personal  or  social 
relationship  with  the  creditor,  its  management  or  owners. 

2  List  all  credit  cards  and  lines  of  credit  in  your  ..ame  or  to  which  you  are  a  signatory,  including  the 
name  of  the  credit  issuer,  account  number,  credit  limit,  and  amount  of  indebtedness. 

3.      List  all  contingent  liabilities.    Include  any  notes  on  vy/hich  you  are  a  co-maker,  guarantor  or  endorser 
and  all  pending  lawsuits  in  which  you  are  named  as  a  defendant. 


I.     Schedules  of  Income,  Receipts  and  Disbursements 


1. 


3. 


4. 


Disbursements  by  Others  on  Your  BehaH.   List  any  payments  or  disbursements  having  a  value  of 
$1  000  or  greater  made  by  any  other  person  or  entity  to  a  third  party  on  your  behalf  since  the  date 
of  the  first  violation  alleged  against  you.   Include  the  amount  of  the  disbursement  and  the  name  and 
address  of  the  person  or  entity  who  made  the  disbursement.   If  no  such  disbursements  have  been 
made,  please  so  state. 

Fringe  Benefits.   List  any  fringe  benefits,  such  as  the  lease  of  an  automobile,  currently  provided  by 
your  employer. 

Asset  Transfers  by  You.   List  any  assets  or  property  with  a  cost  or  fair  market  value  of  $2,000  or 
more  that  you  transferred  or  otherwise  disposed  of  since  the  date  of  the  first  violation  alleged 
against  you.   State  the  value  of  the  asset,  the  consideration  received,  and  your  relationship  with 
the  transferee.   If  no  such  transfers  have  been  made,  please  so  state. 

Additional  Deposits  by  You.  Identify  any  financial  institution  accounts  (other  than  those  identified 
in  section  G.2.  above)  in  which  you  have  deposited  more  than  $2,000  since  the  date  of  the  first 
violation  alleged  against  you.   If  no  such  deposits  have  been  made,  please  so  state. 
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Last  Name: 


5.  I  rusts  and  Inheritances  Already  Vested.   Describe  any  vested  interest  in  a  trust  or  will  pursuant  to 
which  you  are  receiving  or  will  receive  a  devise,  bequest,  other  inheritance  or  distribution. 

6.  Current  and  Prior  Business  Relations.   List  any  sole  proprietorships,  joint  ventures,  corporations  or 
other  business  enterprises  in  which  you  are  now  or  have  been  a  principal,  holder  of  10  percent  or 
more  of  the  issued  stock,  officer,  director,  manager  or  chief  operating  officer  at  any  time  since  the 
date  of  the  first  violation  alleged  against  you. 


J.    Personal  Information 
-    Current  residence: 


street 


unit 


city 

Current  phone  number(s):     home: 

business: 

car: 

other: 

Social  security  number:         - 


state 


zip  code 


List  any  other  names  (including  a  maiden  name)  you  have  used. 

If  currently  married,  please  state  your  spouse's  name,  age  and  social  security  number,  whether  or  not  he 
or  she  resides  with  you,  and  the  date  of  your  marriage. 

If  you  have  previously  been  married,  please  state  the  name  of  your  former  spouse(s)  and  the  date  of 
your  marriage(s).    If  the  date  of  a  marriage  was  after  the  date  of  the  first  violation  alleged  against  you 
include  your  former  spouse's  social  security  number  and  last  known  address. 

Identify  all  dependents.   For  each,  please  state  his  or  her  age,  social  security  number,  and  whether  or 
not. he  or  she  resides  with  you. 

Identify  any  other  members  of  your  household.   For  each,  please  state  his  or  her  age  and  relationship  to 


K.  Attachments: 


1 .  Attach  any  federal  tax  returns  filed  by  you  (including  personal,  trust,  or  business  returns)  for  the 
year  of  the  first  violation  alleged  against  you  and  all  subsequent  years. 

2.  Attach  any  federal  gift  tax  retums  filed  by  you  for  the  year  of  the  first  violation  alleged  against  you 
and  all  subsequent  years. 

3.  Attach  any  financial  statement  that  you  prepared  for  any  purpose  (e.g..  a  financial  statement 
provided  to  a  bank  to  secure  a  loan)  in  the  year  of  the  first  violation  alleged  against  you  and  all 
subsequent  years. 
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Last  Name: 


4.      If  you  are  a 
such. 


trustee,  executor  or  administrator,  attach  a  copy  of  the  instrument  appointing  you  as 


5.      List  of  Attachments  Submitted  With  This  Form: 

Pi««P  i«t  all  financial  statements,  tax  returns  and  other  materials  submitted  with  this  fomn.   Do  not 
sS  SoLrMl  suTal.  copies  are  tegible.   Illegible  copies  do  not  satisfy  the  requ.rements 
for  filing  your  financial  disclosure  information. 


L.    Declarations  and  Signature 


I. 


hereby  declare  under  penalty  of  perjury  that  I  have  examineH  the 

:ro™';r^;.V  na,r  0  he'- ,  nTssho^^  ^,  ofanache.  ,o,  ,his  «a,amen,.  ,  understand  «^  an, 
l«,rmLa.ements  or  omtolons  made  br  me  h«ein,  o,  in  any  attachments  hereto,  may  constrtute 
criminal  violations,  punishable  under  18  U.S.C.  1001  or  other  statutes. 

The  Securities  and  Exchanoe  Commission  and  any  o1  Ks  staff  are  authorized  to  obtain  any  such 
I,'o^r^o!;;^crL.it  bu?eaus,  .inanc^l  institutions  or  any  other  source  as  may  be  needed  to  verrty  the 
Statements  made  on  this  form. 

The  statements  herein  and  attached  hereto  represent  my  financial  condition  as  of 

(date). 


(signature) 


(date) 


Sworn  before  me  this 


[Seal] 


day  of 


199. 


Notary  Public 

My  commission  expires  on 


(date) 


[FR  Doc.  95-14750  Filed  6-22-95;  8:45  ami 
BMJJNQCOOE  8010-01-C 


\ 


Friday 

June  23,  1995 


Part  III 


Department  of 
Transportation 


Coast  Guard 


46  CFR  Part  160 

Recreational  Inflatable  Personal  Flotation 

Device  Standards;  Interim  Rule 

33  CFR  Part  175,  et  al; 

46  CFR  Part  2,  et  al. 

Inflatable  Personal  Flotation  Devices 

(PFDs)  for  Recreational  Boaters; 

Approval;  Proposed  Rule 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Quard 

46  CFR  Part  160 

(CQ0  94-1101 

RIN2115-AE96 

Recreational  Inflatable  Personal 
Flotation  Device  Standards 

agency:  Coast  Guard,  DOT. 
ACTION:  Interim  rule  with  request  for 
comments. 


summary:  The  Coast  Guard  is 
establishing  regulations  for  approval  of 
inflatable  personal  flotation  devices 
(PFDs)  for  recreational  boaters.  These 
regulations  establish  structiual  and 
performance  standards  for  inflatable 
PFDs.  as  well  as  the  procedures  for 
Coast  Guard  approval  of  inflatable  PFDs. 
These  standards  are  intended  to  allow 
for  approval  of  inflatable  PFDs  which 
should  be  more  amenable  to  continuous 
wear  by  recreational  boaters  than 
currently  approved  PFDs,  thereby 
increasing  use  of  PFDs  by  the  boating 
pubhc  and  saving  lives. 
DATES:  This  rule  is  effective  on  July  24. 
1995.  The  Director  of  the  Federal 
Register  approves  as  of  July  24. 1995  the 
incorporation  by  reference  of  certain 
pubUcations  Usted  in  the  regulations. 
Comments  must  be  received  on  or 
before  October  23,  1995. 
ADDRESSES:  Coirunents  may  be  mailed  to 
the  Executive  Secretary.  Marine  Safety 
Council  (G-LRA/3406)  (CGD  94-110), 
U.S.  Coast  Guard  Headquarters,  2100 
Second  SU-eet  SW..  Washington.  DC 
20593-0001.  or  may  be  delivered  to 
room  3406  at  the  same  address  between 
8  a.m.  and  3  p.m..  Monday  through 
Friday,  except  Federal  hoUdays.  The 
telephone  number  is  (202)  267-1477. 
Comments  on  coUection-of-information 
requirements  must  be  mailed  also  to  the 
Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget,  725  17th  Street  NW., 
Washington,  DC  20503,  ATTN:  Desk 
Officer,  U.S.  Coast  Guard. 

The  Executive  Secretary  maintains  the 
pubhc  docket  for  this  rulemaking. 
Comments  will  become  part  of  this 
docket  and  will  be  available  for 
inspection  or  copying  at  room  3406, 
U.S.  Coast  Guard  Headquarters,  between 
8  a.m.  and  3  p.m..  Monday  through 
Friday,  except  Federal  hoUdays. 

A  copy  of  the  material  Usted  in 
"Incorporation  by  Reference"  of  this 
preamble  is  available  for  inspection  at 
room  1404.  U.S.  Coast  Guard 
Headquarters. 


FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Samuel  E.  Wehr,  U.S.  Coast  Guard. 
Survival  Systems  Branch  (G-MVl-3), 
telephone  (202)  267-1444,  facsimile 
(202)  267-1069,  or  electronic  mail  "mvi- 
3/G-M18ecgsmtp.comdt.uscg.mil".  A 
copy  of  this  interim  final  rule  may  be 
obtained  by  calling  the  Coast  Guard's 
toll-free  Customer  Infoline,  1-800-368- 
5647.  In  Washington.  DC.  call  267-0780. 

SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  data, 
views,  or  argimients.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  rulemaking 
(CGD  94-110)  and  the  specific  section  of 
this  rule  to  which  each  conunent 
applies,  and  give  the  reason  for  each 
comment.  Please  submit  two  copies  of 
all  comments  and  attachments  in  an 
unbound  format,  no  larger  than  8V2  by 
11  inches,  suitable  for  copying  and 
electronic  filing.  Persons  wanting 
acknowledgment  of  receipt  of  comments 
should  enclose  stamped,  self-addressed 
postcards  or  envelopes. 

The  Coast  Guard  will  consider  all 

comments  received  during  the  comment 

period.  It  may  change  this  rule  in  view 

of  the  comments. 
The  Coast  Guard  plans  no  public 

hearing.  Persons  may  request  a  public 

hearing  by  writing  to  the  Marine  Safety 

Council  at  the  address  under 

ADDRESSES.  The  request  should  include 

the  reasons  why  a  hearing  would  be 

beneficial.  If  it  determines  that  the 

opportunity  for  oral  presentations  will 

aid  this  rulemaking,  the  Coast  Guard 

vsrill  hold  a  public  hearing  at  a  time  and 

place  announced  by  a  later  notice  in  the 

Federal  Register. 


Drafting  Information 

The  principal  persons  involved  in 
drafting  this  docvunent  are  Mr.  Samuel 
E.  Wehr,  Project  Manager,  U.S.  Coast 
Guard,  Office  of  Marine  Safety.  Security, 
and  Environmental  Protection.  Survival 
Systems  Branch  (G-MVI-3)  and  Ms. 
Helen  Boutrous,  Project  Counsel.  O^ce 
of  Chief  Counsel. 


Regulatory  History 

On  November  9, 1993,  the  Coast 
Guard  published  an  Advance  Notice  of 
Proposed  Rulemaking  (ANPRM)  entitled 
"Inflatable  Personal  Flotation  Devices" 
in  the  Federal  Register  (58  FR  59428). 
The  Coast  Guard  received  nine  letters 
commenting  on  the  ANPRM.  One  of  the 
comments  requested  a  public  hearing, 
however,  after  consideration,  the  Coast 
Guard  determined  that  no  new  issues 
would  have  been  raised  which  would 


have  materially  assisted  the  Coast  Guard 
in  developing  this  rule.  Therefore,  no 
public  hearing  was  held. 

Regulatory  Information 

This  rule  is  being  published  as  an 
interim  rule  and  is  being  made  effective 
30  days  after  the  date  of  publication. 
The  standards  established  by  this  IFR 
wall  give  manufactiners  the  opportunity 
to  make  a  significant  niunber  of  Coast 
Guard-approved  inflatable  PFDs 
available  to  the  boating  public  in  1996. 
Manufacturers  require  sufficient  lead 
time  to  develop  the  PFDs  in  accordance 
with  safety  standards  before  they  can 
actually  offer  products  to  boaters.  It  is 
the  Coast  Guard's  position  that  boaters 
will  be  more  likely  to  wear  the  less 
bulky  inflatable  PFDs  than  the  more 
bulky  designs  ciurently  available. 
Therefore,  availability  inflatable  PFDs 
will  save  boaters  lives. 

Most  of  the  standards  adopted  by  this 
rulemaking  are  Underwriters 
Laboratories  (UL)  standards  for 
inflatable  PFDs  and  PFD  components 
(UL  1180  and  1191)  which  were 
developed  in  accordance  with  the 
American  National  Standards  Institute 
(ANSI)  procedure  for  voluntary  industry 
standards.  In  accordance  with  the  ANSI 
procedures,  interested  parties  were 
provided  with  an  opportimity  to 
participate  in  the  development  of  the 
standards.  The  public  was  also  given  an 
opportunity  to  comment  on  the 
adoption  of  approval  standards  for 
inflatable  PFDs  in  the  ANPRM 
published  on  November  9, 1993  (58  FR 
59428).  All  of  the  comments  were 
generally  in  favor  of  the  development  of 
structural  and  performance  standards 
for  inflatable  personal  flotation  devices 
(PFDs)  and  procedures  for  Coast  Guard 
approval  of  inflatable  PFDs.  The 
ANPRM  advised  of  the  intention  to  use 
an  industry  consensus  standard  and 
encouraged  interested,  knowledgeable 
persons  to  participate  in  the  ANSI 
standards  making  process.  On  February 
24. 1994.  notice  was  pubUshed  in  the 
Federal  Register  (59  FR  9015)  of  tiie 
Coast  Guard's  participation  in  the  first 
consensus  standards  meeting  with  UL. 
This  notice  again  invited  interested 
technical  experts  knowledgeable  in  the 
field  to  participate  in  the  meeting  and 
process. 

This  IFR  affords  the  opportunity  for 
the  pubUc  to  comment  on.  and  the  Coast 
Guard  to  revise,  the  standards  before 
they  are  finalized.  Comments  are  invited 
on  all  aspects  of  this  rule,  and  the  Coast 
Guard  specifically  requests  comments 
on  particular  issues  throughout  this 
preamble.  Furthermore,  carriage  of 
inflatable  PFDs  will  not  be  mandatory 
for  boat  owners,  rather  they  are  an 
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allowable  alternative  to  existing  Coast 
Guard-approved  PFDs.  Coast  Guard 
approval  of  inflatable  PFDs  represents  a 
business  opportimity  for  manufacturers, 
distributors,  and  retailers.  For  these 
reasons,  the  Coast  Guard  for  good  cause 
finds,  under  5  U.S.C.  553(b)(B).  that 
notice,  and  public  procedure  on  the 
notice,  before  the  effective  date  of  this 
rule  are  unnecessary. 

Background  and  Purpose 

The  November  9,  1993.  ANPRM 
discussed  the  Coast  Guard's  intention  to 
adopt  structiu'al  and  performance 
standards  for  inflatable  personal 
flotation  devices  (PFD)  used  on 
recreational  boats,  as  well  as  the 
procedures  for  approval,  and  carriage 
requirements.  The  ANPRM  discussed 
the  Coast  Guard's  intention  to 
participate  in  the  development  of  an 
Underwriters  Laboratories  (UL)  standard 
for  inflatable  PFDs.  which  would  be  the 
basis  for  Coast  Guard  approval  of  these 
devices.  The  UL  standard  (UL  1180)  is 
complete.  A  Notice  of  Proposed 
Rulemaking  (NPRM)  which  proposes 
complementary  rules  governing  the 
carriage,  use,  registration,  and  recall  of 
inflatable  PFDs  for  recreational  boats,  is 
published  elsewhere  in  today's  edition 
of  the  Federal  Register.  More 
comprehensive  procedures  for  approval 
of  inflatable  devices,  and  other  PFDs  as 
well,  are  included  in  the  NPRM. 

These  regulations  are  intended  to 
allow  approval  of  PFDs  which  may  be 
more  appealing  to  recreational  boaters 
than  ciurently  approved  PFDs.  thereby 
increasing  use  of  PFDs  by  the  boating 
public  and  saving  lives.  However,  the 
Coast  Guard  notes  that  the  currently 
approved  inherently  buoyant  PFDs  have 
an  excellent  lifesaving  record.  The  Coast 
Guard  boating  statistics  show  that  the 
fatality  rate  has  dropped  from  about  20 
to  4  (per  100,000  boats)  over  the  past  25 
years,  and  this  decrease  is  in  part  due 
to  use  of  these  inherently  buoyant  PFDs. 
The  Coast  Guard  also  notes  that 
inherently  buoyant  PFDs  are  more 
appropriate  for  non-swimmers  than 
inflatable  PFDs.  Moreover,  there  are  a 
number  of  boating  applications  where 
inflatable  PFDs  are  not  suitable,  as  Usted 
in  the  PFD  information  pamphlet. 
Therefore,  inherently  buoyant  PFDs  will 
continue  to  play  a  vital  role  in  boating 
safety  programs  for  the  pubUc. 

Advisory  Committee  and  Other 
Consultations 

In  developing  these  regulations  the 
Coast  Guard  consulted  vdth  the 
National  Boating  Safety  Advisory 
Council  (NBSAC)  and  the  National 
Association  of  State  Boating  Law 
Administrators  (NASBLA).  In  May  1994. 


NBSAC  passed  a  resolution 
reconunending  approval  for  Type  I.  II. 
m.  rV,  and  V  inflatable  PFDs.  In  1988, 
1993  and  1994,  NASBLA  also  passed 
resolutions  urging  that  such  approvals 
be  granted  as  soon  as  possible. 
Additionally,  the  National 
Transportation  Safety  Board  has 
recommended  that  the  Coast  Guard 
approve  inflatable  PFDs. 

NBSAC  formed  a  subcommittee  to 
study  the  implementation  of  the  various 
types  of  approvals  that  might  be  granted 
by  the  Coast  Guard  and  developed  an 
"inflatable  PFD  objectives  statement" 
and  "performance  goals".  Copies  of 
these  documents  are  included  in  the 
docket  file  for  this  rulemaking.  The 
documents  identified  a  number  of  goals 
that  NBSAC  determined  to  be 
appropriate  in  the  effort  to  set  standards 
for  the  manufacture  and  approval  of 
inflatable  PFDs.  In  November  1994.  the 
full  council  passed  a  resolution 
supporting  the  objectives  statement  and 
goals.  The  regulations  adopted  by  this 
IFR  are  fully  consistent  with  the  final 
resolution  adopted  by  NBSAC. 

Inflatable  PFD  Studies 

The  Coast  Guard  has  sponsored  two 
studies  on  the  suitability  of  inflatable 
PFDs  in  the  recreational  boating 
environment — a  1981  Inflatable  PFD 
Field  Test,  Report  No.  CG-M-84-1  and 
a  1993  study  conducted  by  the  BOAT/ 
U.S.  Foundation  for  Boating  Safety. 
Each  study  involved  the  use  of  about 
500  inflatable  PFDs  in  a  recreational 
boating  environment.  Copies  of  these 
studies  are  included  in  the  docket  file 
for  this  rulemaking.  Initial  review  of 
these  studies  indicated  that  inflatable 
PFDs  could  not  be  approved  vdthout 
extensive  servicing  requirements  or 
conditions  on  approval.  However,  as 
discussed  below,  developments  in 
inflatable  PFDs  have  allowed  the  Coast 
Guard  to  establish  the  approval 
standards  for  inflatable  PFDs  adopted  in 
this  IFR. 

1981  Inflatable  PFD  Field  Test 

The  1981  hiflatable  PFD  Field  Test 
revealed  that  the  PFDs  used  by  the 
participants  lacked  an  armed  inflation 
mechanism  nearly  20  percent  of  the 
time.  Based  on  this  information,  the 
Coast  Guard  determined  that  it  was  not 
appropriate  to  approve  inflatable  PFDs 
without  a  mandatory  structured 
servicing  program.  In  1981.  no 
satisfactory  servicing  program  was 
available,  nor  could  one  be  developed  at 
a  reasonable  cost  for  recreational 
boaters.  Therefore,  totally  inflatable 
recreational  PFD's  were  not  approved. 


BOAT/U^.  Study 

The  1993  BOAT/U.S.  Foundation  for 
Boating  Safety.  Inflatable  PFD  Study 
showed  approximately  the  same  result 
as  the  1981  study  discussed  above. 
Boat/U.S.  distributed  inflatable  PFDs  to 
recreational  boaters  and  asked  them  to 
use  the  PFDs  during  their  boating 
activities.  BOAT/U.S.  then  recaUed  the 
PFDs  in  "as  is"  condition.  After  an 
initial  visual  examination,  about  45 
percent  of  the  PFDs  were  judged  to  be 
improperly  armed.  Upon  further 
evaluation,  it  was  concluded  that  one- 
third  of  the  improperly  armed  PFDs  may 
have  appeared  to  tiie  average  boater  as 
having  been  armed  correcUy,  a 
potentially  serious  condition  (p.8  of 
study).  In  addition.  11  percent  of  the 
PFDs  which  technicians  judged  to  be 
properly  armed,  actually  had  spent 
inflation  cartridges,  a  potentially  very 
serious  situation. 

Of  the  458  inflatable  PFDs  tested  by 
the  BOAT/U.S.  Foundation,  technicians 
determined  that: 

(a)  383  (84%)  could  be  made 
operational  when  they  were  returned. 

(b)  40  (8.7%)  were  found  to  have 
operational  deficiencies  which  could 
result  in  diminished  performance  of  the 
PFD.  Of  these  40  inflatable  PFDs.  17 
required  a  greater  than  average  force  to 
actuate  the  inflation  assembly.  Some  of 
the  PFDs  were  found  to  have  air 
retention  losses  of  over  20  percent  after 
24  hours  and  others  had  slow  inflation 
times.  The  slow  inflation  and  air  loss 
were  caused  by  secondary  closures 
which  failed  to  open  or  possible  leaks 
in  the  inflation  assembly.  In  particular, 
one  manufacturer  used  snap  closures 
that  did  not  always  open  when  the 
device  was  inflated. 

(c)  35  (7.6%)  had  various  operational 
deficiencies  which  actually  diminished 
their  performance.  Of  these  35  inflatable 
PFDs.  19  were  inoperable  when 
returned  for  testing  after  use  by  the 
participants. 

New  Developments  in  Inflatable  PFDs 
and  UL  Standards 

New  developments  in  the 
manufacture  of  inflatable  PFDs.  along 
with  work  done  in  the  area  by  UL  since 
the  testing  was  conducted  in  the  above 
studies,  have  greatly  improved  the 
chances  that  inflatable  PFDs  will  work 
when  used  and  maintained  by  the 
average  boater.  The  problems  revealed 
by  the  two  studies  discussed  above  have 
been  addressed  in  the  UL  standard.  It  is 
the  Coast  Guard's  position  that  PFDs 
meeting  the  requirements  of  the  new  UL 
standard,  along  with  certain  additional 
requirements  included  in  this  IFR.  do 
not  have  the  problems  that  prevented 
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Coast  Guard  from  approving 
recreational  inflatable  PFDs  in  the  past. 

The  Coast  Guard  is  proceeding  with 
approval  at  this  time  based  on  the 
development  of  much  more  "user 
serviceable"  inflatable  PFDs.  With  these 
user  serviceable  PFDs  there  is  a  good 
chance  that  the  user  of  the  PFD  will  (1) 
recognize  when  the  PFD  needs 
servicing;  and  (2)  be  able  to  perform  the 
servicing  correctly.  These  improved 
PFDs  are  equipped  with  inflation 
mechanisms  (inflators)  that  are  user- 
friendly.  User-friendly  features  are  often 
referred  to  as  mechanisms  that  are 
designed  with  "good  human  factors." 
Better  human  factors  relates  to  the  ease 
with  which  boaters  can  determine  when 
their  inflatable  PFD  needs  rearming  and 
the  ease  with  which  they  can  correctly 
rearm  their  PFD.  Good  human  factors 
design  will  decrease  the  incidence  of 
unarmed  inflatable  PFDs  that  were 
evident  in  the  studies  discussed  above. 
This  IFR  requires  inflatable  PFDs  to 
have  inflators  that  a  high  proportion  of 
the  user  population  can  quickly  and 
correctly  rearm  with  little  or  no 
reference  to  instructions  or  training. 

In  order  to  increase  the  likelihood  that 
spent  (or  unarmed)  inflators  are  readily 
distinguishable  in  actual  use.  the  UL 
standards  incorporated  by  this  IFR 
require  a  status  indicator  that  a  high 
percentage  of  test  subjects  must 
correctly  identify  in  the  approval 
testing.  Additionally,  a  high  percentage 
of  a  pool  of  test  subjects  must  be  able 
to  correctly  rearm  the  device  with  no 
additional  training,  other  than  use  of  the 
owner's  manual  provided  and  toll-free 
calls  to  a  manufacturer's  help  line,  if 
one  is  available.  The  UL  standard  has 
two  different  levels  for  inflators,  and  the 
Coast  Guard  is  allowing  manufacturers 
to  utilize  different  use  restrictions  and 
Type  designations  to  alert  boaters  to  the 
simplicity  or  complexity  of  the  device 
that  should  be  considered  before 
purchase.  The  Coast  Guard's  goal  is  for 
PFDs  to  have  inflators  with  such  good 
human  factors  that  boaters  can  tell  if 
their  PFD  is  armed  as  easily  and  quickly 
as  they  can  tell  the  difference  between 
a  nickel  and  dime.  This  should  then 
enable  them  to  correctly  rearm  their 
inflatable  PFDs  almost  every  time. 

As  discussed  below,  other  problems 
revealed  in  the  study  have  also  been 
addressed. 

UL  Standard  1180  includes  a 
requirement  for  testing  inflator 
assemblies  after  salt  water  spray  tests  to 
ensure  that  the  inflators  are  capable  of 
being  easily  actuated  if  left  in  a 
corrosive  environment. 

Many  of  the  problems  associated  with 
partial  deflation  over  24  hours  were 
attributed  to  sand  or  grit  in  the  oral 


inflation  tube,  which  allowed  the  valve 
in  the  tube  to  remain  partially  open  and 
leak.  The  UL  standard  permits,  but  does 
not  require,  a  dust  cap  on  oral  inflation 
tubes.  Dust  caps  should  prevent  the 
entrance  of  some  sand  and  grit  into  the 
inflator  tube,  and  thus  reduce  the 
incidences  of  this  minor  problem.  Other 
reasons  for  leaks  included  improper 
installation  of  the  inflation  assembly 
and  holes  in  the  bladder  assembly  itself. 
These  problems  will  need  to  be  dealt 
with  by  the  boaters  themselves  as 
instructed  by  the  owner's  manual. 

UL  standards  1180  and  1191  also 
include  a  number  of  tests  to  ensure  the 
durability  of  the  bladder.  The  label  will 
include  a  warning  to  perform  a  service 
test  at  least  once  each  year. 

Industry  Standards  Development 

Underwriters  Laboratories  Inc. 
developed  and  revised  UL  standards 
1180  and  1191,  respectively,  which  are 
incorporated  by  reference  in  this  rule, 
over  die  past  year.  The  Coast  Guard 
participated  in  this  standards 
development  process,  which  included 
two  UL  meetings  and  two  UL  comment 
periods.  At  the  first  meeting,  which  was 
aimounced  in  the  Federal  Register 
(February  24,  1994;  59  FR  9015), 
participants  discussed  concepts  for  the 
various  kinds  of  PFDs  that  should  be 
included  in  the  standards,  their 
minimum  performance,  and  the 
performance  of  critical  components 
such  as  the  inflation  mechanisms.  UL 
then  formulated  complete  draft 
proposals  for  the  inflatable  PFDs  and 
their  components  and  requested 
comments.  An  ad  hoc  advisory 
committee  meeting  was  then  held  to 
discuss  the  comments  received  in  detail. 
The  Coast  Guard  outlined  the  most 
important  characteristics  of  inflatable 
PFDs  that  it  would  examine  when 
considering  the  devices  for  USCG 
approval.  UL's  minutes  of  this  meeting 
are  included  in  the  docket  for  this 
rulemaking.  Subsequent  to  the  ad  hoc 
advisory  committee  meeting,  UL      ^ 
proposed  revised  standards  for 
inflatable  PFDs  and  their  components 
and  invited  comments.  The  Coast  Guard 
commented  on  this  revised  proposal, 
and  UL,  after  considering  the  industry 
and  Coast  Guard  comments,  adopted  the 
standards  incorporated  by  reference  in 
this  interim  final  rule. 

Discussion  of  Comments 

The  comments  received  in  response  to 
the  ANPRM  published  November  9, 
1993,  that  pertain  to  the  approval 
procediu^s  and  other  issues  regarding 
inflatable  PFD  use  are  discussed  in  the 
NPRM  (CGD  93-055)  pubUshed 
elsewhere  in  today's  edition  of  the 


Federal  Register.  The  comments  that 
pertain  to  the  standards  for  inflatable 
PFDs  and  this  IFR  are  discussed  below. 

The  Coast  Guard  received  eight  letters 
commenting  on  the  ANPRM  before  the 
close  of  the  comment  period.  One 
supplemental  letter  that  was  received 
after  the  close  of  the  comment  period 
was  also  considered.  The  comments 
were  received  from  a  boat  manufacturer, 
a  cruise  ship  line,  five  PFD 
manufacturers  and  a  boat  owners 
association.  All  of  the  comments  were 
generally  in  favor  of  the  development  of 
structiual  and  performance  standards 
for  inflatable  personal  flotation  devices 
(PFDs)  and  procedures  for  Coast  Guard 
approval  of  inflatable  PFDs. 

Each  of  the  comment  letters  received 
addressed  a  variety  of  issues  regarding 
the  approval  of  inflatable  PFDs.  Most  of 
these  issues  were  raised  in  a  series  of 
questions  posed  in  the  ANPRM.  The 
issues  addressed  by  these  comments  are 
discussed  below. 

General  Comments 

Most  of  the  comments  stated  that 
because  inflatable  PFDs  are  lightweight 
and  compact,  and  therefore  cooler,  they 
are  more  likely  to  be  worn  than  most  of 
the  bulky  inherently  buoyant  PFDs 
currently  in  use.  These  comments  also 
stated,  however,  that  increasing 
consumer  interest  is  dependent  upon 
lowering  the  relatively  high  cost  of  the 
inflatable  models  currently  marketed. 
They  acknowledged  that  Coast  Guard 
approval  of,  and  recommendations 
concerning,  inflatable  PFDs  will  also 
increase  sales  and  help  development  of 
lower  cost  inflatable  PFDs  by  increasing 
competition. 

The  Coast  Guard  agrees  vdth  these 
comments,  but  notes  that  increased 
wearing  of  PFDs  also  requires  changing 
boaters'  attitudes  about  the  need  for  and 
value  of  PFD  use.  The  Coast  Guard 
emphasizes  that,  as  with  all  PFDs,  for 
inflatable  PFDs  to  save  lives,  they  must 
be  worn.  But  also,  inflatable  PFDs  must 
be  cared  for  to  a  greater  extent  than 
other  PFDs.  The  Coast  Guard  encourages 
boaters,  manufacturers.  State  boating 
officials  and  boating  safety 
organizations  to  promote  the  proper  care 
of  inflatable  PFDs  and  increased 
wearing  of  PFDs  in  general.  One  of  the 
significant  advantages  of  inflatable 
PFDs,  and  the  reason  the  Coast  Guard 
has  determined  that  inflatable  PFD 
standards  should  be  established  as  soon 
as  possible,  is  that  inflatable  PFDs  are 
comfortable  enough  to  wear  at  all  times 
while  on  the  water.  While  two  studies 
have  indicated  that  improved  comfort 
alone  may  not  significantly  increase  the 
wear  rate  for  PFDs,  the  Coast  Guard's 
position  is  that  the  combination  of 
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increased  comfort  and  boater  awareness 
of  the  crucial  importance  of  wearing  a 
PFD  will  increase  the  numbers  of 
boaters  wearing  PFDs  and  save  lives. 
That  is  why  the  Coast  Guard  is  requiring 
that  educational  pamphlets  and 
manuals,  highlighting  the  importance  of 
wearing  a  PFD  which  is  appropriate  for 
the  user  and  the  activity,  be  supplied 
with  all  Coast  Guard-approved  PFDs. 
Through  this  IFR  and  several  PFD 
awareness  initiatives  such  as  the  annual 
National  Safe  Boating  Week  Campaign, 
the  Coast  Guard  is  seeking  to  increase 
boater  awareness  of  the  importance  of 
wearing  PFD. 

One  PFD  manufacturer  stated  that 
unfortunately  the  pubUc  perceives  non- 
Coast  Guard-approved  safety  equipment 
as  inferior  equipment.  The  comment 
pointed  out  the  fact  that  the  Coast  Guard 
has  not  tried  to  prohibit,  and  has  even 
strongly  recommended  that  crew 
members  working  on  deck  on 
commercial  vessels  wear  some  type  of 
PFD,  including  inflatable  lifejackets 
which  are  not  approved.  To  remedy  this 
problem,  the  comment  asked  the  Coast 
Guard  to  consider  changing  the  PFD 
regulatory  language  from  U.S.  Coast 
Guard  "Approved"  to  U.S.  Coast  Guard 
"Required." 

The  Coast  Guard  agrees  that  generally, 
unapproved  equipment  is  better  than  no 
equipment.  However,  unapproved 
equipment  does  not  satisfy  inspection  or 
equipment  requirements.  The  Coast 
Guard  acknowledges  the  public's 
misperception  regarding  products  that 
are  not  "Coast  Guard-approved". 
However,  the  Coast  Guard  is  not 
adopting  the  recommendation  to  change 
"Approved"  to  "Required."  Such  a 
change  in  terminology  would  be 
misleading  because  it  would  imply  that 
many  items  of  equipment  which  are 
available  options  for  meeting  the 
carriage  requirements  would  be 
"required"  on  vessels.  Moreover  the 
change  is  not  likely  to  correct  the 
misperception. 

The  comment  also  recommended  that 
inflatable  PFDs  be  considered  as 
substitutes  for  inherently  buoyant  PFDs 
only  in  situations  in  which  the  vessel 
has  space  limitations  which  do  not 
allow  for  the  carriage  of  traditional 
Coast  Guard-approved  PFDs.  The 
comment  stated  that  all  vessel  operators 
should  be  allowed  to  petition  the  Coast 
Guard  for  an  exemption  from  PFD 
carriage  requirements  which  would 
allow  the  vessel  to  substitute  inflatable 
lifejackets  for  traditional' Coast  Guard- 
approved  PFDs.  The  comment  further 
suggested  that  granting  such  an 
exemption  be  conditioned  on  the  vessel 
operator's  completion  of  an  educational 


course  in  the  use  and  maintenance  of 
inflatable  Ufejackets. 

The  Coast  Guard  is  not  adopting  these 
recommendations  because  the 
administrative  burdens  associated  with 
granting  individual  exemptions  and 
determining  "space  limitations"  for  all 
boat  types  would  be  unmanageable. 
Inflatable  PFDs  will  be  allowed  to  b^ 
carried  in  place  of  inherently  buoyant 
devices  based  on  their  approval  type  (I, 
n,  in,  or  V),  with  only  Type  Vs  having 
some  condition  on  their  carriage.  PFD 
types  are  discussed  later  in  this 
preamble  under  "PFD  Approval  Type 
vs.  performance  type".  Also,  approval  is 
limited  to  persons  at  least  16  years  of 
age  and  weighing  more  than  80  pounds. 
This  limitation  to  adults  is  deemed 
necessary  to  restrict  the  use  of  these 
devices  to  those  who  are  capable  of 
using  them  in  ein  emergency  situation. 
As  discussed  above,  the  need  for 
education  will  be  addressed  by 
pamphlets  and  manuals  provided  with 
the  PFDs. 

Another  PFD  manufacturer  cautioned 
against  drafting  fully  inflatable  PFD 
standards  that  would  result  in  only 
unaffordable,  "high-tech"  Coast  Guard- 
approved  inflatable  PFDs. 

■Phe  Coast  Guard  agrees  and  is 
adopting  standards  for  a  range  of 
devices  with  the  minimum  safety 
requirements  necessary  to  meet  the 
various  needs  of  most  recreational 
boaters. 

The  boat  manufacturer  stated  that 
inflatable  PFDs  are  far  easier  to  adjust 
than  the  approved  PFDs  now  available, 
noting  that  this  feature,  among  others, 
contributes  to  the  convenience  of 
inflatable  PFDs  and  would  increase 
their  potential  for  use. 

The  Coast  Guard  agrees  with  this 
comment.  This  IFR  adopts  standards 
intended  to  ensure  that  inflatable  PFDs 
continue  to  have  body  straps  and 
closures  which  are  easy  to  adjust. 

The  comment  received  from  the 
cruise  ship  line  noted  that  it  operates 
two  coastal  cruise  ships  which  carry  106 
and  138  passengers  respectively. 
According  to  the  cruise  line, 
"expedition"  type  cruises  involve 
ferrying  passengers  in  tenders  to  visit 
remote  areas.  All  passengers  are 
required  to  don  PFDs  before  boarding 
the  tenders.  The  comment  stated  that 
the  ability  to  use  less  bulky  inflatable 
PFDs  would  greatly  enhance  the  process 
and  improve  passenger  comfort. 

It  must  be  noted  that  vessels  operating 
as  cruise  ships  are  covered  by  PFD 
carriage  requirements  for  commercial 
passenger  carrying  vessels,  which  are 
not  the  subject  of  this  rulemaking 
project.  The  inflatable  PFDs  for  such 


types  of  service  may  be  approved  under 
existing  regulations  in  46  CFR  160.176. 

Specific  Comments  on  Issues  Raised  in 
the  ANPRM  Self  Inspection  by  Means  of 
Indicating  Devices 

The  ANPRM  stated  that  because 
recreational  boaters  do  not  always 
maintain  inflatable  PFDs  in  an  overall 
serviceable  condition,  the  inflation 
system  should  include  an  "indicating 
device"  which  would  allow  the  boater 
to  be  reasonably  sure  that  the  PFD  is 
ready  to  function  and  perform  when 
used,  or  to  identify  whether  the 
inflatable  PFD  requires  servicing  or 
rearming. 

One  PFD  manufacturer  asserted  that 
although  a  self-inspecting  inflation 
system  will  indicate  if  the  unit  needs  to 
be  rearmed,  the  boater  still  has  to  be 
relied  upon  to  look  at  the  indicator  each 
time  the  PFD  is  donned.  Further,  no 
self-inspection  system  will  prevent  a 
boater  from  donning  a  disarmed  PFD. 

The  Coast  Guard  acknowledges  that 
self-inspection  systems  do  not  guarantee 
that  boaters  will  not  don  a  disarmed 
PFD.  However,  because  of  the  ease  of 
inspection,  it  is  the  Coast  Guard's 
position  that  these  systems  will  greatly 
assist  boaters  in  determining  whether 
their  inflatable  PFD  is  properly  armed 
and  will  promote  more  frequent  checks 
on  the  status  of  inflation  systems. 
Making  the  task  of  checking  the  status 
of  the  inflation  system  easy,  and 
maximizing  the  chances  of  making  a 
correct  determination,  are  two  key 
elements  in  improving  the  readiness 
and  safe  use  of  inflatable  PFDs. 
Accordingly,  the  standards  adopted  by 
this  IFR  require  one  of  two  levels  of 
performance  for  self-inspection  systems 
that  are  designed  with  features  to 
promote  ease  of  use. 

The  comment  also  stated  that  the  new 
specifications  should  not  prohibit  the 
use  of  disposable,  one-time  inflation 
systems  that  can  be  replaced  after  each 
use,  when  the  indicator  shows  that  the 
inflation  system  has  been  used. 

The  Coast  Guard  notes  that  disposable 
inflation  mechanisms  are  currently  the 
only  available  inflation  systems  that  can 
provide  complete  arming  status 
indication  and  the  standards  adopted  in 
this  IFR  allow  for  the  use  of  disposable 
inflation  systems. 

A  comment  from  another  PFD 
manufacturer  agreed  with  the 
desirability  of  self-inspection,  but  stated 
that  any  such  requirements  would  be 
beyond  the  "state-of-the-art,"  because 
there  is  no  known  reliable  method  to 
indicate  the  state  of  the  CO2  cyUnder 
charge  without  removing  the  cylinder 
and  inspecting  the  piercing  face  for 
evidence  of  a  puncture.  Therefore,  the 
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comment  considers  the  ability  to 
detennine  cylinder  charge  status  as  part 
of  the  self-inspection  criteria  to  be  an 
unreasonable  requirement. 

The  Coast  Guard  disagrees.  As  stated 
above,  affordable,  disposable  inflators 
have  been  made  that  accomplish  this 
task,  making  such  a  requirement 
reasonable.  Additionally,  reusable 
inflators  have  been  demonstrated  which 
should  be  aveiilable  in  the  near  future. 

Another  issue  raised  by  this  PFD 
manufacturer  was  that  the  inflatable 
PFD  standard  should  not  attempt  to 
anticipate  unlikely  misuse,  such  as 
reinstallation  of  a  spent  cyUnder.  in  the 
self-inspection  reauirements. 

The  Coast  Guara  notes  that  according 
to  the  PFD  studies  cited  previously, 
users  may  have  frequently  reinstalled 
spent  cylinders.  The  Coast  Guard  agrees 
that  because  of  the  limited  number  of 
systems  available  at  this  time  which  are 
capable  of  indicating  the  reinstallation 
of  a  spent  cylinder,  the  standards 
should  not  require  that  all  systems  have 
such  a  capability.  Only  imconditionally 
approved  PFDs  (Type  I,  II,  and  III)  must 
be  capable  of  indicating  this  common 
misuse  whether  intentional  or 
unintentional.  Therefore,  on  these  PFDs 
which  do  not  have  conditional 
approval,  boaters  will  get  the  extra 
assurance  of  inflators  that  minimize 
possible  misuse. 

Three  comments  from  PFD 
manufacturers  suggested  that  available 
inflation  mechanisms  which  indicate 
the  activation  of  automatic  or  manual 
inflation  systems  by  the  presence  or 
absence  of  a  pin  or  clip,  or  a  port 
«dndow  subject  to  a  change  in  color  are 
sufficient  to  indicate  that  the  cylinder 
has  been  spent. 

The  two  independent  inflatable  PFD 
studies  mentioned  above  have  shown 
the  need  for  better  human  factors  design 
in  these  systems.  Under  this  IFR,  the 
Coast  Guard  is  adopting  standards  for 
systems  that  utilize  user-installed  pins 
or  clips  as  a  lower  performing  indicating 
system.  The  Coast  Guard  will  continue 
to  review  new  systems  as  they  become 
available  and,  when  appropriate,  adopt 
upgraded  standards  as  more  designs 
become  available  that  improve  the 
chances  of  correct  status  determination 
of  inflation  system  readiness. 

These  same  PFD  manufacturers  stated 
that  self-inspection  issues  are  best 
addressed  in  user  manuals  or  labels  on 
the  inflatable  PFD  rather  than  through 
standards  on  PFD  designs.  The  Coast 
Guard  disagrees.  While  instructions  and 
labels  can  help,  they  are  a  poor 
substitute  for  designs  of  emergency 
equipment  that  take  human  nature  into 
account.  Systems  designed  with  good 
human  factors  have  indicators  that  most 


users  understand  instinctively  and  aid 
in  proper  rearming  and  operation  of 
PFD  inflation  systems,  thereby 
enhancing  the  PFD's  Ufesaving 
potential. 

PFDs  Approved  Only  When  Worn. 

In  a  discussion  of  the  public's 
expected  accepttmce  of  inflatable  PFDS, 
the  November  9,  1993  ANPRM 
discussed  industry's  experience  in 
markeUng  hybrid  PFDs.  The  ANPRM 
stated  that  the  hybrid  PFD's  lack  of  wide 
usage  by  the  public  may  be  due  to  the 
fact  that  hybrid  PFDs  do  not  count 
toward  the  satisfaction  of  carriage 
requirements  unless  they  are  worn. 
PFDs  with  such  "conditional  approval" 
are  labelled  "approved  only  when 
worn".  This  requirement  was  intended 
to  ensure  that  these  PFDs  are  properly 
maintained.  The  ANPRM  suggested  that 
if  the  inflation  systems  of  inflatable 
PFDs  were  required  to  have  indicating 
devices  to  show  if  the  inflation  system 
requires  servicing  or  re-arming,  the 
Coast  Guard  would  consider  not 
requiring  inflatable  PFDs  to  be  worn. 
The  ANPRM  further  suggested  that  an 
inflatable  PFD  which  lacks  an  indicating 
device  could  be  labelled  as  a  Type  V 
PFD  and  be  approved  only  when  worn, 
to  increase  the  likelihood  that  such 
inflatable  PFDs  are  maintained  in  a 
serviceable  condition. 

Nearly  all  of  the  PFD  manufacturers 
and  the  boat  owners  association  were 
opposed  to  an  "approved  only  when 
worn"  requirement  for  inflatable  PFDs, 
because  requiring  constant  wear  would 
be  a  deterrent  to  buyers.  Another 
comment  from  a  PFD  manufacturer 
stated  that  an  "approved  only  when 
worn"  criterion  does  not  ensure  that 
boaters  will  inspect  their  PFDs  as  was 
implied  in  the  discussion  of  this  issue 
in  the  ANPRM. 

The  Coast  Guard  agrees  that  boaters 
were  discouraged  from  buying  those 
hybrid  PFDs  which  cU«  "required  to  be 
worn,"  and  that  such  a  requirement 
only  indirectly  helps  to  encourage 
boaters  to  inspect  their  PFDs.  Further, 
fewer  sales  of  highly  wearable  inflatable 
PFDs  will  firuMrate  the  Coast  Guard's 
goal  of  increasing  the  total  number  of 
people  wearing  PFDs.  Moreover,  as 
discussed  above,  there  have  been  many 
improvements  to  inflatable  PFD  designs. 
Therefore,  the  standards  adopted  by  this 
IFR  provide  for  approval  of  inflatable 
Type  I,  II,  and  III  PFDs  without 
conditions  on  their  approval. 

However,  the  Coast  Guard  notes  that 
several  factors  contributed  to  the 
negative  reaction  to  conditional 
approval  of  hybrid  PFDs.  For  instance', 
the  hybrid  PFD  designs  were  hot,  bulky, 
and  expensive.  It  is  the  Coast  Guard's 


position  that  conditional  approval  can 
play  a  valuable  role  in  the  approval  of 
unique  and  novel  inflatable  PFD  designs 
which  are  much  more  cool,  comfortable 
and  less  expensive  than  the  hybrid 
designs.  This  role  is  discussed  below 
under  "PFD  Ufesaving  potential 
evaluation"  in  the  discussion  of  rules 
section. 

A  comment  from  the  boat 
manufacturer  stated  that  regulations 
need  to  be  adopted  requiring  PFDs  to  be 
worn  whenever  an  engine  is  in  use. 
rather  than  the  ciurent  requirement  for 
PFDs  to  be  on  board. 

The  Coast  Guard,  in  a  future 
rulemaking,  may  consider  a  requirement 
for  boaters  to  wear  a  PFD  whenever  the 
engine  is  running  for  specific  PFD 
designs  on  a  case-by-case  basis  during 
approval,  and  will  consider  the 
desirability  of  wider  appUcation  of  such 
a  restriction  in  the  future. 

Another  comment  from  a  PFD 
manufacturer  argued  in  favor  of  rules 
requiring  individuals  to  wear  a  PFD, 
and  allowing  for  the  use  of  non- 
approved  devices,  including  inflatables. 

The  Coast  Guard  is  not  adopting  this 
suggestion.  While  Coast  Guard 
regulations  do  not  prohibit  the  carriage 
and  use  of  non-approved  PFDs,  carrying 
such  devices  does  not  count  toward 
meeting  the  carriage  requirements.  The 
'quality  and  performance  of  PFDs  that  do 
not  meet  any  specifled  standards  is 
uncertain.  The  Coast  Guard's  position 
continues  to  be  that  in  order  to  achieve 
the  minimum  acceptable  level  of  safety 
and  meet  operational  needs,  only  Coast 
Guard-approved  devices,  which  must 
meet  specified  safety  criteria,  should  be 
counted  toward  carriage  requirements. 
A  poorly  manufactured  device  could  fail 
to  provide  needed  assistance,  or  a 
poorly  designed  device  could  actually 
perform  such  that  the  user  is  worse  off 
than  having  no  PFD. 

Inflatable  PFD  Types 

The  ANPRM  also  stated  that  approval 
of  Type  I  and  11,  as  well  as  Type  V 
inflatable  PFDs  with  conditions  on  their 
use  or  that  are  intended  for  use  in 
specific  activities,  will  provide  more 
choices  suitable  for  a  variety  of  different 
boating  activities. 

One  comment  from  a  PFD 
manufacturer  stated  that  the  Coast 
Guard  should  allow  for  approval  of 
several  inflatable  PFD  types  rated  at 
different  levels  of  performance.  The 
comment  suggested  that  the  highest 
performance  inflatable  PFD  provide  35 
pounds  (150  N)  of  buoyancy,  have  dual 
chambers,  an  automatic,  self-inspecting 
inflation  system,  and  a  high  strength 
harness  and  Ufting  becket.  The  lowest 
performance  inflatable  PFD,  according 
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to  the  comment,  should  provide  17 
poimds  (75  N)  of  buoyancy,  have  a 
single  chamber,  manual  inflation  with 
no  requirements  for  a  self-inspecting 
inflation  system,  a  lower  strength  plastic 
buckle,  and  its  use  would  be  restricted 
to  inland,  protected  waters. 

The  Coast  Guard  generally  agrees  with 
this  coQunent  and  the  concept  of 
approving  several  types  of  PFDs  (as 
discussed  elsewhere),  and  standards  for 
several  types  of  devices  are  adopted  in 
this  IFR.  However,  the  Coast  Giiard  does 
not  plan  to  approve  PFDs  wdth  levels  of 
performance  which  are  as  low  as  the 
manufacturer  suggested. 

In  addition,  wmle  allowing  lower 
performing  PFDs  and  restricting  their 
use  to  ceitain  waters  appears  desirable, 
there  is  presently  no  workable  scheme 
for  implementing  such  a  concept. 
Therefore,  the  Coast  Guard  seeks 
comments  on  the  desirability  of  future 
development  of  standards  for  such 
lower  performing  devices  and 
appropriate  restrictions  to  place  on  their 
use,  such  as  the  types  of  waters  on 
which  such  devices  should  be  allowed. 

Another  PFD  manufacturer  stated  that 
inflatable  PFDs  should  be  required  to 
provide  in-the-water  survival 
characteristics  which  are  at  least 
equivalent  to  those  currently  required 
for  approval  of  a  Tjrpe  I  PFD.  According 
to  the  comment,  the  difference  in  bulk 
between  an  inflatable  PFD  which 
provides  16  pounds  (70  N)  of  buoyancy 
and  one  which  provides  35  pounds  (150 
N)  is  not  significant  enough  to  affect 
wearability  and  therefore  the  Coast 
Guard  should  consider  requiring  35 
pounds  of  buoyancy  for  inflatable  PFDs 
to  enhance  safety.  "The  comment  also 
suggested  that  type  classifications  for 
inflatable  PFDs  should  be  based  upon 
characteristics,  other  than  buoyancy  and 
associated  in-the-water  performance, 
such  as  strength  and  intended  use. 

In  the  standards  adopted  by  the  Coast 
Guard  in  this  IFR,  Type  II  PFDs  are 
required  to  have  an  automatic  inflation 
system  and  the  same  buoyancy  as  Type 
I  inflatables  (150  N).  Therefore,  Type  II 
PFDs  have  in-water  survival 
characteristics  equivalent  to  current 
Type  I  PFDs.  but,  unlike  Type  I  PFDs. 
have  only  one  inflation  chamber.  Type 
III  PFDs  have  the  same  buoyancy  as 
Type  I  inherently  buoyant  PFDs  (100  N. 
22  lb),  but  have  less  ability  to  tiun  the 
wearer  face-up.  and  some  designs  may 
require  the  user  to  actuate  the  inflation 
system  in  order  to  float.  Provision  of  a 
high  strength  harness  and  lifting  becket 
is  optional  for  all  Types  of  inflatable 
devices.  A  range  of  Type  V  devices 
provide  lower  inflation  system 
serviceability  and  indicator 
requirements  than  Types  I,  II  and  in 


inflatables.  Belt-pack  style  designs 
which  may  require  the  user  to  complete 
the  donning  process  after  inflation,  even 
after  falling  in  the  water,  may  also  be 
approved  imder  the  alternate  "Life- 
Siaving  Index"  (LSI)  procedures  and 
might  be  either  Type  III  or  Type  V 
devices  with  conditions  on  their 
approvals  such  as  approved  only  when 
worn.  (LSI  procedures  are  discussed 
below  under  "PFD  Ufesaving  potential 
evaluation"  in  the  "Discussion  of 
Rules"  section.) 

Another  comment  from  a  PFD 
manufactujer  suggested  that  for  a  Type 
V  inflatable  PFD,  manufacturers  should 
be  allowed  to  claim  Type  II  performance 
when  fully  inflated,  even  if  an 
automatic  inflation  system  is  not 
provided. 

The  Coast  Guard  agrees.  Under  this 
IFR  the  label  on  a  Type  V  PFD  described 
by  the  comment  may  explain  that  the 
device  provides  Type  11  in-water 
performance  only  after  being  inflated  by 
the  user. 

Two  Inflation  Chambers 

The  ANPRM  asked  whether  the 
standards  should  exempt  all  but  the 
highest  performing  inflatable  PFDs 
(Type  I)  from  the  requirement  for  two 
chambers,  thereby  reducing  the  cost  of 
inflatable  PFDs  intended  for  most 
recreational  boaters. 

Four  of  the  PFD  manufacturers  and 
the  boat  owners  association  agreed  that 
the  requirement  for  two  inflation 
chambers  should  apply  to  Type  I 
devices  only.  The  Coast  Guard  agrees, 
and  this  IFR  the  Coast  Guard  adopts 
standards  which  limit  the  requirement 
for  two  chambers  to  Type  I  inflatable 
PFDs. 

A  PFD  manufacturer  asserted  that 
dual  chamber  inflatable  PFDs  should 
have  100  percent  redundant  systems. 
The  comment  suggested  that  allowing 
dual  chamber  inflatables  with  a 
common  membrane,  rather  than 
completely  independent  systems,  seems 
to  conflict  with  the  purported  reason  for 
having  dual  chambers:  to  ensure  that  if 
any  aspect  of  one  system  within  a 
chamber  fails,  the  other  chamber  vtrill 
not  be  affected. 

While  the  Coast  Guard  agrees  that 
completely  independent  chambers 
would  provide  an  additional  small 
increment  of  redundancy  and  thereby 
safety,  such  a  requirement  would 
present  design  problems  and  increase 
cost.  For  independent  chambers  to  add 
significantly  to  the  safety  of  the  device, 
they  would  need  to  be  separated  by  a 
cut-  and  puncture-resistant  layer,  which 
could  significantly  reduce  the 
wearability  of  inflatable  PFDs. 
Therefore,  it  is  the  Coast  Guard's 


position  that  the  benefits  of  a 
requirement  for  a  100  percent  redundant 
system  are  outweighed  by  the  negative 
impacts  on  design  and  costs.  However, 
manufacturers  may  provide  such  a 
system. 

Restrictions  for  Non-Swinuners  and 
Children 

The  ANPRM  solicited  comments 
regarding  appropriate  restrictions  to  be 
placed  on  the  use  of  inflatable  PFDs  by 
non-swimmers  and  children;  whether 
an  automatic  inflation  mechanism 
should  be  required  on  PFDs  designed 
for  non-swrimmers  and  children;  or 
whether  there  should  be  no  approval  of 
inflatable  PFDs  for  people  in  these 
categories. 

One  PFD  manufacturer  and  the  boat 
owners  association  stated  that  no 
restrictions  should  be  placed  on  the  use 
of  inflatable  PFDs  by  non-swimmers  or 
children.  However,  another  PFD 
manufacturer  noted  that  in  attempting 
to  design  inflatable  PFDs  suitable  for 
children,  unique  design  problems 
would  arise,  such  as  a  need  for  tamper- 
proofing.  This  comment  concluded  that 
at  present,  inflatable  PFDs  are  not 
suitable  for  children.  Another  PFD 
manufacturer  suggested  allowing  for 
orally  inflatable  PFDs  for  children. 
According  to  this  comment,  an  adult 
would  partially  inflate  the  PFD  prior  to 
the  child  boarding  the  boat,  providing 
the  child  with  "inherent  buoyancy". 
Two  other  PFD  manufacturers  suggested 
postponing  development  of  approved 
inflatable  PFD  types  for  children.  One  of 
those  comments  stated  that  the 
desirability  of  an  inflatable  PFD 
standeurd  for  children  should  be 
considered  only  after  a  review  of 
acceptance  and  reliability  d^ta  gathered 
on  adult  users. 

The  Coast  Guard  agrees  with  those 
comments  that  suggested  that  approval 
of  inflatable  PFDs  for  children  is  not 
appropriate  at  this  time.  The  Coast 
Guard  does  not  share  the  view  that  a 
partially  inflated  PFD  provides  inherent 
buoyancy.  The  issue  of  inflatable  PFDs 
for  children  can  be  revisited  after  more 
experience  is  gained  with  the  approval 
of  inflatable  PFDs  for  adults. 
Accordingly,  this  IFR  adopts  standards 
that  address  inflatable  PFDs  for  adults 
only. 

C5ne  of  the  PFD  manufacturers  also 
suggested  that  a  "child"  be  classified  as 
a  person  under  12  years  of  age.  The 
Coast  Guard's  position  is  that,  because 
of  the  importance  of  understanding  how 
to  properly  use  PFDs,  only  persons  over 
16  years  of  age  are  considered  adults. 

Regarding  non-svkrimmers,  one  PFD 
mantifacturer  was  opposed  to  a 
requirement  for  an  automatic  inflation 
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mechanism  for  non-swimmers  and 
asserted  that  even  the  best  automatic 
systems  are  prone  to  misfires  or  failures 
to  fire.  Several  PFD  manufactiirers' 
comments  seemed  to  favor  requiring 
PFDs  with  automatic  infladon 
mechanisms.  One  of  those 
manufacturers  favoring  a  requirement 
for  an  automatic  inflation  mechanism 
for  non-swimmers  suggested  that 
alternatively,  a  non-swimmer  should  be 
required  to  wear  the  inflatable  PFD  fully 
inflated.  Inflatable  PFDs  for  non- 
swimmers,  according  to  one  of  the 
manufacturers  should  provide  a 
minimum  of  Type  1  performance.  Two 
of  these  manufactiu^rs  pointed  out, 
however,  that  law  enforcement  agencies 
will  not  be  able  to  make  a  determination 
concerning  a  person's  swimming 
abilities. 

The  Coast  Guard  acknowledges  that 
there  is  no  practical  way  that  law 
enforcement  officials  can  conduct  a 
field  assessment  of  swimming  abilities. 
This  would  make  a  restriction  against 
use  by  non-swimmers  unenforceable. 
Therefore  the  Coast  Guard  is  not  placing 
any  restrictions  on  the  use  of  inflatable 
PFDs  by  non-swimmers. 

One  PFD  manufacturer  favored 
revising  the  PFD  pamphlet  to  make 
boaters  aware  of  the  PFD's  limitations 
by  suggesting  that  they  select  an 
automatically  inflatable  PFD.  Similarly, 
the  boat  owners  association  stated  that 
non-swimmers  should  be  made  aware  of 
the  limitations  of  an  inflatable  PFD  on 
the  package  at  the  point  of  purchase. 

In  this  interim  final  rule,  the  labeling 
and  PFD  information  pamphlet  for  these 
PFDs  are  required  to  explicitly  state  that 
the  devices  are  not  recommended  for 
use  by  non-swimmers. 

The  Coast  Guard  considers  the 
marking  required  to  be  on  the  PFDs  and 
the  required  owner's  manual  and 
information  pamphlet  sufficient  to 
inform  adult  non-swimmers  of  the 
pertinent  facts  regarding  PFDs  to  enable 
them  to  make  an  informed  choice  when 
purchasing  a  PFD.  The  Coast  Guard  will 
review  PFD  information  pamphlets  to 
ensure  that  they  include  a  clear 
statement  regarding  the  risks  a  non- 
swimmer  faces  in  using  a  particular  type 
of  inflatable  PFD. 

Self-Inspecting  Inflation  Systems 

The  ANPRM  also  asked  about  the 
average  boater's  ability  to  determine 
whether  an  inflatable  PFD  is  in  a 
serviceable  condition  if  it  has  a  "self- 
inspecting"  inflation  system. 

Three  PFD  manufacturers  and  the 
boat  owners  association  indicated  that 
most  recreational  boaters  have  the 
ability  to  perform  simple  checks  and 
tests  to  determine  if  a  PFD  is  in  a 


serviceable  condition,  even  if  it  has  only 
the  simplest  of  indicators. 

The  Coast  Guard  disagrees  that  most 
boaters  can  determine  the  condition  of 
older  style  Inflation  systems  (those 
inflators  not  meeting  the  higher 
standards  adopted  by  this  IFR).  In  an 
informal  survey  at  the  National 
Association  of  State  Boating  Law 
Administrators  (NASBLA)  annual 
meeting,  only  two  out  of  18  participants 
were  able  to  correctly  identify  the 
serviceability  of  four  older  style 
inflation  mechanisms.  Therefore,  in  this 
IFR,  the  Coast  Guard  adopts  new 
requirements  and  a  new  test  for  status 
indicator  recognition  which  have  been 
added  to  the  UL  standard  adopted  for 
inflation  systems  (UL  1191). 

Inflatable  PFD  Complexity 

The  ANPRM  also  asked  whether 
inflatable  PFDs  are  too  complicated  for 
some  people  to  operate  in  an  emergency 
situation. 

Comments  received  on  this  issue  fi-om 
three  PFD  manufacturers  and  the  boat 
owners  association  acknowledged  that 
there  will  always  be  some  individuals 
who  do  not  understand  mechanisms, 
and  indicated  that  foolproof-PFDs 
cannot  be  designed.  However,  these 
comments  contended  that  most  boaters 
would  be  able  to  operate  an  inflatable 
PFD  in  an  emergency  situation.  One  of 
the  comments  stated  that  people  who 
have  difficulty  responding  in  an 
emergency  are  the  ones  who  will  refrain 
from  choosing  an  inflatable  PFD. 
Another  PFD  manufacturer  felt  that 
there  is  a  greater  likelihood  that  an 
inflatable  PFD  v«ll  be  worn  in 
anticipation  of  an  emergency  which 
removes  the  complication  of  donning  it 
under  the  extreme  conditions  of  an 
emergency. 

It  is  the  Coast  Guard's  position  that  a 
strong  Federal,  State,  and  industry 
education  effort  is  important  in  order  to 
minimize  unintended  outcomes 
associated  with  people  panicking  upon 
sudden  immersion  or  upon  the 
malfunction  of  a  manual  or  an  auto- 
inflation  mechanism.  The  marking, 
pamphlet,  and  manual  instructions 
required  to  be  provided  with  the  PFDs 
will  contribute  significantly  to  this 
needed  education.  The  Coast  Guard  will 
review  the  warning  statements  to  ensiu% 
that  the  public  is  given  sufficient 
information  to  enable  them  to  determine 
whether  use  of  an  inflatable  PFD  is 
appropriate. 

Inflatable  PFD  Costs 

The  ANPRM  also  asked  for  comments 
on  what  price  the  average  boater  will 
pay  to  purchase  an  inflatable  PFD. 


One  PFD  manufacturer  stated  that 
wide  use  of  approved  inflatable  PFDs 
will  occvu'  only  if  they  are  priced  much 
lower  than  the  ciirrent  non-approved 
inflatable  PFDs.  With  their  obvious 
advantages,  according  to  the  comment, 
inflatable  PFDs  are  significantly  more 
expensive  than  inherently  buoyant  PFDs 
that  are  sold  at  discoimt  stores  for  less 
than  15  dollars.  Based  on  the  company's 
market  research,  the  manufacturer  feels 
that  the  lowest  performance  inflatable 
PFD  providing  17  pounds  (75  N)  of 
buoyancy,  a  single  chamber,  a  plastic 
buckle  harness  (with  approximately  150 
pound  (670  N)  breaking  strength),  and  a 
manual  inflation  system,  must  be  priced 
at  less  than  $40  in  order  for  the  industry 
to  see  growth  in  the  market.  A  single 
cell  inflatable  PFD  providing  35  pounds 
(150  N)  of  buoyancy  with  an  automatic 
inflation  mechanism  and  plastic  buckles 
must  be  priced  at  less  than  $95. 

Two  other  comments  from  PFD 
manufacturers  stated  that  it  is  unlikely 
that  inflatable  PFDs  can  be  sold  at  a 
price  which  compares  favorably  with 
the  price  of  existing  inherently  buoyant 
PFD  types,  but  that  sales  of  automatics 
with  many  features  are  more  than 
double  the  sales  of  basic,  manually 
inflated  models.  According  to  one  of  the 
comments,  consumers  tend  to  measure 
value  according  to  obvious  features  of 
the  inflatable  PFD.  rather  than  basic 
characteristics.  Also,  according  to  the 
comment,  consumers  may  tend  to 
consider  all  inflatable  PFDs  as 
equivalent,  regardless  of  PFD  type 
classification. 

Another  comment  from  the  boat 
owners  association  stated  that  the  price 
for  an  approved  inflatable  PFD  should 
be  comparable  to  currently  available 
Type  I  and  II  PFDs.  Another  PFD 
manufacturer  stated  that  while  some 
boaters  will  spend  $150  or  more  for  qp 
inflatable  PFD,  the  average  boater  will 
probably  only  pay  $25  to  $50  depending 
on  features. 

The  challenge,  according  to  one  of  the 
other  PFD  manufactiuers  will  be  to 
avoid  driving  up  costs  by  placing 
burdensome  approval  requirements  on 
devices,  such  as  increased  numbers  of 
chambers  and  high  levels  of  destructive 
testing  per  lot  manufactured.  The 
comment  also  suggested  that  the  higher 
cost  of  an  inflatable  PFD  may  encourage 
purchasers  to  properly  care  for  their 
PFDs. 

The  Coast  Guard  generally  agrees  with 
most  of  the  comments  but  notes  that 
there  is  no  evidence  which  indicates 
that  the  high  cost  of  an  inflatable  PFD 
will  encoiurage  proper  care.  The  Coast 
Guard  appreciates  the  cost  and  pricing 
information  supplied  by  the  comments. 
Such  information  is  useful  in 
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developing  standards  that  are  cost 
efficient  and  in  conducting  regulatory 
evaluations.  However,  it  should  be 
understood  that  the  Coast  Guard  has  no 
authority  to  implement,  nor  will  it 
engage  in,  regulation  or  other  control  of 
the  price  of  inflatable  PFDs,  beyond 
avoiding  the  imposition  of  costly 
requirements  for  these  PFDs  that  do  not 
fuilher  the  goal  of  achieving  an 
appropriate  level  of  safety. 

Service  Life  for  Inflatable  PFDs 

The  ANPRM  asked  about  the  useful 
Service  life  that  should  be  expected  of 
inflatable  PFDs. 

A  PFD  manufacturer  stated  that  based 
on  the  company's  experience  with 
inflatable  aviation  Ufe  vests,  the  average, 
well-maintained  inflatable  PFD  has  a 
useful  service  life  of  just  under  lO  years. 
According  to  this  comment,  generally, 
within  10  years,  an  inflatable  PFD  will 
be  rendered  non-serviceable  due  to 
fabric  seal  failiue  or  fabric  deterioration. 
This  comment  further  explained  that 
inflatable  PFDs  that  are  not  well- 
maintained  will  fail  due  to  holes  or 
pimctures  within  an  average  of  five 
years.  Another  PFD  manufacturer 
estimated  a  service  life  of  at  least  eight 
years.  A  third  PFD  manufacturer  stated 
that  an  inflatable  PFD  should  have  a 
servic-  life  of  three  years  or  more  if 
properly  maintained.  Another  comment 
from  the  boat  owners  association 
indicated  that  service  life  will  be 
determined  by  the  quality  of  care 
provided  to  the  PFDs. 

The  Coast  Guard  is  not  prescribing  a 
useful  service  life  for  inflatable  PFDs. 
Instead,  each  manufacturer  is  given  the 
flexibility  to  determine  the  service  life 
appropriate  to  each  inflatable  PFD 
model  and  the  manufacturer  is  required 
to  state  that  service  life  in  the  owner's 
manual.  The  manufacturer  must  also 
provide  information  concerning 
appropriate  care  and  storage  of  an 
inflatable  PFD  which  will  minimize 
damage  or  deterioration  in  the  boating 
environment.  The  service  life  specified 
by  the  manufactiuer  is  not  an 
"expiration  date"  after  which  the  PFD  is 
no  longer  considered  approved  or 
serviceable.  Rather,  it  is  a  guide  for 
consumers  making  decisions  about 
which  PFD  to  buy,  and  how  long  they 
can  expect  it  to  be  serviceable  under  the 
conditions  described  by  the 
manufacturer. 

Professional  Servicing 

The  ANPRM  asked  whether  a 
requirement  for  professional  servicing  of 
inflatable  PFDs  at  "approved"  servicing 
facilities  would  be  appropriate. 

Three  inflatable  PFD  manufacturers 
supported  professional  PFD  servicing; 


however,  they  suggested  that 
professional  servicing  should  not  be 
mandatory  and  that  the  Federal 
government  should  not  set  up 
inspection  facilities  at  taxpayer  expense. 
Instead,  the  comments  suggested  that 
professional  servicing  be  recommended 
rather  than  required  and  that  the 
services  be  offered  by  the  manufacttirers 
or  through  licensed  agents  or  both.  One 
of  these  comments  stated  that  the 
required  owner's  manual  should 
provide  instructions  for  owner 
inspection  and  identify  where  the 
owner  can  obtain  help  if  needed.  This 
comment  further  suggested  that  a  fee 
schedule  for  common  servicing 
procedures  be  provided  if  a 
manufacturer's  toll  bee  boater  "help 
line"  is  not  provided.  Another  of  these 
comments  stated  that  the  Coast  Guard 
should  recommend  annual  user 
inspection  for  air  leaks  and  that  the 
manufactiuer  should  offer  servicing 
biannually  at  an  affordable  fee.  The 
comment  also  stated  that  after  10  years 
the  chamber  should  no  longer  be 
serviced  and  replacement  should  be 
recommended. 

Another  comment  from  the  boat 
owners  association  stated  that 
professional  servicing  would  be 
uimecessary  if  quality  is  held  to  a  high 
standard,  and  that  requiring 
professional  servicing  would  greatly 
increase  the  cost  of  owning  an  inflatable 
PFD. 

The  Coast  Guard  is  not  requiring 
professional  servicing  at  this  time.  The 
PFD  owner's  manual  is  required  to 
address  both  user  servicing  and  provide 
information  on  how  to  obtain 
professional  servicing.  The  Coast  Guard 
strongly  encourages  manufacturers  to 
offer  professional  servicing  and  to 
recommend  it.  in  the  owner's  manual, 
no  later  than  four  years  fixim  the  date  of 
manufacture. 

Discussion  of  Rules 

The  requirements  for  inflatable  PFDs 
for  use  by  recreational  boaters  adopted 
by  this  IFR  are  based  primarily  on  the 
in.  industry  consensus  standard 
discussed  earlier  and  existing 
regulations  for  hybrid  and  inflatable 
PFDs.  In  several  areas  the  regulations 
depart  from  these  requirements  as 
discussed  below. 

Approval  Procedures 

Many  subparts  of  part  160  covering 
recreational  PFDs  require  the  use  of 
recognized  laboratories  in  conducting 
the  tests  and  inspections  required 
during  the  approval  process.  This  rule 
requires  that  recognized  laboratories 
enter  into  a  memorandiun  of 
understanding  (MOU)  with  the  Coast 
Guard  before  conducting  any  approval 


activities  with  respect  to  an  inflatable 
PFD.  The  NPRM  (CGD  93-055) 
published  elsewhere  in  today's  edition 
of  the  Federal  Register  proposes  the 
same  requirement  for  other  recreational 
PFDs.  That  NPRM  contains  a  detailed 
discussion  of  the  MOU  requirements. 
The  Coast  Guard  may  modify  the 
approval  procedures  for  inflatable  PFDs 
alter  consideration  of  the  comments  on 
the  NPRM  (CGD  93-055). 

PFD  Ufesaving  Potential  Evaluation 

As  an  alternative  to  meeting  the 
minimum  performance  requirements  in 
UL  1180  as  modified  by  this  IFR,  tl^ 
Coast  Guard,  is  allowing  for  the 
approval  of  PFD  designs  that  have  been 
evaluated  according  to  the  design's 
overall  Ufesaving  potential.  Each  design 
would  be  evaluated  against  the  "Life- 
Saving  Index"  (LSI).  Under  this  method, 
specified  characteristics  are  evaluated 
using  a  formula  that  would  result  in  a 
niunber  between  zero  and  one.  This 
number  represents  the  design's 
Ufesaving  potential.  For  example,  a 
device  with  an  LSI  of  0.43  would 
provide  the  user  with  a  43  percent 
chance  of  surviving  an  accident  in 
which  there  is  a  potential  for  drowning. 
The  Coast  Guard  has  developed  an 
initial  set  of  LSIs  for  a  number  of 
currently  approved  PFD's  and  several 
broad  categories  of  inflatable  PFDs.  A 
report  of  this  work  is  included  in  the 
docket  file  for  this  rulemaking.  To 
ensiue  that  the  characteristics  of  the 
PFD  designs  approved  actually  increase 
the  probabilify  that  the  PFDs  reduce 
drownings  in  recreational  boating,  only 
designs  \hat  are  found  to  have  an  LSI 
that  is  at  least  equal  to  the  LSI  of  a  Type 
in  inherently  buoyant  device  would  be 
approved. 

Using  the  formula  in  §  160.076-27, 
the  Coast  Guard  has  calculated  the  LSI 
for  a  Type  HI  inherently  buoyant  PFD 
after  assigning  values  for  the  terms  in 
the  LSI  equation.  The  Coast  Guard  has 
estabUshed  0.375  as  the  LSI  for  this  type 
of  PFD.  The  assigned  values  are  based 
on  the  characteristics  of  that  PFD  design 
and  are  included  in  the  regulatory 
evaluation  on  file  for  this  rulemaking. 
As  provided  by  §  160.076-27,  the  Coast 
Guard  will  review  the  values  used  to 
calculate  the  Type  III  inherently 
buoyant  PFD  LSI  annuaUy,  and  pubUsh 
any  change  of  the  LSI  based  on  new 
boating  statistics  or  other  updated 
information. 

A  manufacturer  seeking  approval 
using  the  LSI  evaluation  will  assign 
values  to  the  various  terms  of  the  LSI 
equation  which  represent  the  various 
characteristics  of  the  intended  users  and 
the  PFD  design,  such  as  whether  the 
likely  users  are  swimmers  or  non- 
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swimmers;  the  chances  that  the  PFD 
will  be  wom;  and  the  probability  that 
the  inflation  system  will  be  properly 
activated.  The  values  assigned  for  the 
characteristics  of  the  manufacturer's 
proposed  design  would  be  reviewed  by 
the  recognized  laboratory.  The  LSI 
equation  would  then  be  solved  for  the 
design.  If  the  LSI  of  the  manufactvuer's 
design  equals  or  exceeds  the  Coast 
Guard's  assigned  LSI  value  for  a  Type  III 
inherently  buoyant  PFD,  the 
manufactiuer  would  submit  to  the 
Commandant  the  calculations,  the 
values  assigned  to  each  term,  statements 
justifying  those  values,  and  an 
explanation  of  any  assumptions  used  in 
performing  the  calculation.  The 
Commandant  would  review  the  material 
submitted  by  the  manufacturer.  The 
Commandant  may  then  approve  designs 
determined  to  validly  demonstrate  an 
LSI  that  is  at  least  equal  to  the  Coast 
Guard's  assigned  LSI  of  a  Type  III 
inherently  buoyant  design.  The  designs 
approved  under  the  LSI  evaluation 
method  would  not  be  required  to  meet 
certain  provisions  of  the  construction 
and  performance  requirements  of 
§  160.076-23  and  approval  testing 
requirements  of  §  160.076-25. 

One  way  to  increase  the  LSI  of  a 
design  is  to  require  that  the  PFD  be 
wom,  and,  accordingly,  obtain  approval 
for  the  device  as  a  Type  V  PFD.  For 
instance,  preliminary  calculations  show 
that  a  belt-pack  style  PFD  without 
conditional  approval  may  have  an  LSI  of 
0.35.  However,  when  the  same  PFD  is 
approved  only  when  wom.  the  belt-pack 
style  PFD  might  have  an  LSI  of  0.67. 
Therefore,  manufacturers  may  designate 
conditions  concerning  use  to  achieve 
the  LSI  of  a  Type  III  inherently  buoyant 
PFD.  Manufacturers  are  free  to  fashion 
other  methods  that  will  enable  their 
designs  to  achieve  the  required 
minimum  LSI  and  submit  the 
information  for  Commandant  review. 

The  Coast  Guard  anticipates  that 
examples  of  designs  that  would  be 
readily  approved  under  the  UL 
requirements  as  modified  by  this  IFR 
are:  Type  I  with  automatic  inflation  and 
indicator  (of  cylinder  seal);  Type  II  with 
automatic  inflation  and  indicator. 
Examples  of  designs  that  would 
probably  not  meet  the  UL  requirements 
as  modified  by  this  IFR  but  that  may  be 
able  to  be  approved  under  the  LSI 
evaluation  are:  Type  III  PFDs  with  type 
II  performance,  but  with  manual 
inflation  and  indicator;  Type  III  yoke 
style  PFDs  with  automatic  inflation  and 
indicator;  Type  V  PFD  with  type  II 
performance  and  automatic  or  manual 
inflation  but  without  indicator  (of 
cylinder  seal);  Type  V  yoke  style  PFD 
with  type  III  performance  and  automatic 


inflation  but  without  indicator:  Type  V 
yoke  style  PFD  with  performance  type 
ni  and  with  manual  inflation,  with  or 
without  indicator;  4nd  Type  V  belt-pack 
style  PFD  with  performance  type  ID. 

With  the  LSI  evaluation,  the  Coast 
Guard  will  be  able  to  approve  uniqr.e 
and  novel  designs  that  offer  lifesaving 
potential  equal  to  or  greater  than  that  of 
approved  devices,  but  that  otherwise 
would  not  be  made  available  to  the 
boating  public.  These  designs  may 
prove  to  be  very  comfortable,  affordable 
and  popular  with  the  boating  public, 
and  thereby  increase  the  nuimber  of 
recreational  boaters  who  wear  PFDs. 
This  will  result  in  an  increase  in  lives 
saved. 

Because  the  designs  approved  under 
the  LSI  evaluation  will  be  new  and 
perhaps  novel,  the  Coast  Guard, 
manufacturers,  and  the  public  will  not 
have  the  same  level  of  experience  and 
knowledge  with  the  designs  that  they 
have  with  devices  approved  under  the 
UL  requirements  as  modified  by  this 
IFR.  Therefore,  to  ensure  that  only 
designs  that  provide  a  sufficient  level  of 
safety  to  the  boating  public  continue  to 
hold  Coast  Guard  approval,  the 
Commandant  will  annually  review  the 
designs  approved  under  the  LSI 
evaluation.  At  that  time,  the  devices 
will  be  compared  to  other  approved 
devices  and  the  Coast  Guard  will 
evaluate  the  relative  weight  and  values 
of  the  various  characteristics  that  were 
initially  used  in  the  LSI  calculation. 
Recognized  laboratories  will  maintain  a 
ranking  of  the  PFDs  approved  under  this 
method  and  submit  the  information  to 
the  Commandant  to  assist  in  the  annual 
reviews.  If  after  the  review  the  Coast 
Guard  determines  that  the  device  does 
not  provide  a  minimum  level  of 
lifesaving  potential  as  required  by 
§  160.076-27.  the  approval  on  that 
design  may  be  terminated  or  suspended. 
To  retain  Coast  Guard  approval,  the  PFD 
design  would  have  to  be  modified  to 
meet  the  requirements  of  §  160.076-27. 
However,  if  an  approval  is  terminated  or 
suspended,  the  manufacturer's 
inventory  of  completed  PFDs  could 
continue  to  be  sold  unless  the  Coast 
Guard  determines  that  the  design 
presents  a  significant  hazard  to  users  of 
those  PFDs. 

User  Awareness 

The  biggest  problem  in  reducing  the 
approximately  670  recreational  boating 
drownings  annually  is  that  of  getting  the 
individual  boater  to  take  the  preventive 
measure  of  wearing  a  PFD  and,  in  the 
case  of  an  inflatable  PFD,  keeping  it  in 
a  serviceable  condition.  The  approval  of 
inflatables  is  not  intended  to  make  it 
easier  for  boaters  to  satisfy  PFD  carriage 


requirements,  but  rather  to  encourage 
boaters  to  change  their  current  behavior 
patterns  and  provide  them  with  a  more 
convenient  means  to  protect  themselves 
from  the  tragedy  of  a  serious  boating 
accident.  In  establishing  the  LSI 
evaluation  and  conditional  approvals, 
the  Coast  Guard  hopes  to  approve  new 
and  unique  designs  that  will  encourage 
the  wearing  of  PFDs  by  a  greater  number 
of  boaters.  This  wride  range  of  options 
should  encourage  boaters  to  make 
informed  decisions  that  could  save  their 
lives. 

The  Coast  Guard  seeks  to  develop  an 
incentive  system  to  get  both  boaters  and 
manufacturers  more  involved  in 
preventing  drowning.  As  mentioned 
above,  manufacturers  will  be  able  to 
obtain  conditional  approvals  for  PFDs 
which  might  otherwise  fail  to  meet 
some  of  the  more  stringent 
requirements.  The  practical  effect  for 
boaters  purchasing  PFDs  with 
conditional  approvals  which,  for 
example,  are  approved  only  when  wom, 
is  that  boaters  will  be  given  the  option 
of  bu)ring  a  less  expensive  PFD.  The 
manufacturer  will  be  responsible  for 
clearly  communicating  the  boater's 
responsibility  for  compliance  with  the 
approval  conditions  or,  if  the  boater 
fails  to  comply  with  the  conditions,  the 
need  to  provide  an  additional  PFD, 
without  conditional  approval,  to  meet 
the  carriage  requirements. 

Since  boaters  appear  to  prefer 
unconditionally  approved  PFDs,  this 
system  will  encourage  manufacturers  to 
develop  innovative  ways  to  increase  the 
lifesaving  potential  of  PFDs  without 
relying  on  conditional  approval. 

Also,  conditional  approval  used  in 
this  way  will  raise  the  awareness  of 
boaters  as  to  what  they  can  do  to 
contribute  to  improving  boating  safety, 
and  will  give  them  more  freedom  of 
choice. 

PFD  Information  Pamphlet 

Title  33  CFR  181,  subpart  G  requires 
that  an  information  pamphlet  be 
provided  with  each  PFD  sold  or  offered 
for  sale  for  use  on  recreational  boats.  UL 
standard  1180  does  not  yet  contain 
pamphlet  requirements  for  inflatable 
PFDs.  However,  UL  has  reserved  a 
section  and  plans  to  add  the  pamphlet 
requirements  at  a  later  date.  When  an 
industry  standard  is  available  for  such 
pamphlets  the  Coast  Guard  will  review 
it  and,  if  appropriate,  propose  it  for 
incorporation  in  the  Coast  Guard  rules. 
Section  160.076-35  established  by  this 
IFR  requires  inflatable  PFD 
manufacturers  to  provide  information 
pamphlets  that  have  been  submitted  to 
and  approved  by  the  Commandant.  The 
purpose  of  the  information  pamphlet  is 
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to  ensure  that  prospective  PFD 
purchasers  receive  information  at  the 
point  of  purchase  necessary  to  select 
PFDs  that  are  appropriate  for  them  and 
their  boating  activities.  Factors  for 
boaters  to  consider  include  their  body 
type,  ability  to  swim,  and  the  types  of 
activities  in  which  they  will  participate. 
The  manufactxirer  is  required  to  include 
an  explanation  in  the  pamphlet  of  the 
necessity  to  maintain  an  inflatable  PFD 
in  operational  condition,  and  that  if  the 
user  fails  to  appropriately  maintain  an 
inflatable  PFD,  it  will  not  provide 
adequate  safety. 

Information  in  the  pamphlets  must  be 
accessible  to  the  prospective  buyer  at 
the  point  of  sale.  Once  a  pamphlet's 
contents  are  approved,  each  pamphlet 
provided  by  the  manufacturer  for  the 
same  PFD  design  must  be  printed 
exactly  as  approved  by  the  Commandant 
or  recognized  laboratory.  A  sample 
layout  with  text  is  provided  in  appendix 
I  to  this  IFR  and  copies  may  be  obtained 
by  contacting  the  Commandant  as 
directed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

Owner's  Manual 

The  owner's  manual  required  by  UL 
1180  and  §  160.076-37  must  be 
submitted  to  the  Coast  Guard  or 
recognized  laboratory  for  review  and 
approval.  The  Coast  Guard  will  review 
the  manual  to  ensure  that  it  meets  the 
requirements  of  §  160.076-37  and  UL 
1180.  The  owner's  manual  must  warn 
against  hazardous  misuse,  such  as 
wearing  the  PFD  imder  restrictive 
clothing.  This  IFR  allows  the  pamphlet 
and  owner's  manual  to  be  combined  if 
Selection  and  warning  inforination  are 
included  on  the  PFD  packaging. 

PFD  Approval  Type  vs.  Performance 
Type 

As  written,  UL  1180,  which  covers 
only  wearable  PFDs.  designates  PFDs  in 
terms  of  their  "performance  type".  The 
current  Coast  Guard  PFD  approval 
system  designates  PFDs  in  terms  of  a 
combination  of  the  PFD's  in-water 
performance  and  other  characteristics. 
The  Coast  Guard  approval  types  are: 
Types  I.  n,  and  III  which  are  all 
wearable  PFDs  that  have  different  in- 
water  performance  characteristics;  Type 
fVs,  which  are  all  throwable  PFDs;  and 
Type  Vs.  which  all  have  conditions  on 
their  approvals.  Both  the  UL  standard 
and  this  IFR  introduce  an  additional 
classification  factor  forinflatable  PFDs, 
i.e.,  their  level  of  maintainability  and 
serviceability. 

This  IFR  departs  from  the  UL 
standard  in  two  important  ways,  as 
discussed  below. 


In  the  UL  standard,  PFDs  with 
inflation  system  indicators  with  2F  and 
3F  use  codes  may  be  classified  as 
performance  Type  11  or  IH  PFDs. 
However,  the  Coast  Guard  is  requiring 
inflation  system  indicators  with  a  IF 
use  code  on  all  PFDs  unless  other 
features  and  methods  are  used  to 
achieve  the  minimum  LSI  required  by 
§  160.076-27.  It  is  the  position  of  the 
Coast  Guard  that  a  design  with  an 
inflation  system  indicator  with  2F  or  3F 
use  code  needs  additional  features  to 
achieve  adequate  overall  lifesaving 
potential,  as  discussed  in  the  regulatory 
analysis  on  file  in  the  rulemaking 
docket. 

The  other  important  departure  from 
the  UL  standard  in  this  IFR  is  that  UL 
1180  would  allow  belt-pack  style  PFDs 
that  require  secondary  donning  to  be 
approved  as  performance  type  III  PFDs. 
The  Coast  Guard's  position,  however,  is 
that  the  difficulty  in  accomplishing 
second  stage  donning  lowers  the  overall 
lifesaving  potential  of  these  PFDs. 
Therefore,  additional  features  or 
methods  are  necessary  to  ensure  that 
such  a  device  provides  adequate  safety 
to  the  user.  For  example,  a  requirement 
that  such  PFDs  be  wom  would  elevate 
the  LSI  of  the  device  such  that  it  could 
be  approved  in  accordance  Mrith  the  LSI 
requirements  of  §  160.076-27. 

Meeting  Uninspected  Commercial 
Vessel  Carriage  Requirements 

The  Coast  Guard  is  evaluating  the 
desirability  of  allowing  uninspected 
commercial  vessels  to  use  inflatable 
PFDs  meeting  the  requirements  of 
subpart  160.076  to  meet  the  applicable 
PFD  carriage  requirements.  Under  the 
current  regulations,  these  inflatable 
PFDs  may  only  be  carried  and  used  on 
these  vessels  as  additional  equipment. 
Comments  are  therefore  requested  on 
two  specific  issues. 

For  uninspected  vessels  not  carrying 
passengers  for  hire,  the  Coast  Guard 
encourages  crew  members  working  in 
exposed  locations  to  wear  a  PFD.  PFDs 
meeting  the  requirements  of  subpart 
160.076  could  be  wom  while  working. 
However,  it  is  the  Coast  Guard's 
position  that  these  PFDs  should  not  be 
the  only  type  of  PFD  carried  and  used 
unless  they  have  been  shov^rn  to  have 
adequate  durability  for  the  intended 
service.  Commercial  hybrid  PFDs  are 
more  suitable  as  the  only  required  PFD. 
The  Coast  Guard  requests  comments  on 
this  matter. 

Another  matter  on  which  the  Coast 
Guard  seeks  comment  pertains  to 
uninspected  vessels  carrying  passengers 
for  hire.  The  Coast  Guard  is  considering, 
as  the  subject  of  a  future  rulemaking, 
requiring  the  master  to  identify,  by 


Eosition,  the  person  responsible  for 
eeping  the  inflatable  PFD  devices 
serviceable  and  properly  armed.  Also, 
the  Coast  Guard  seeks  comments  on 
whether  the  frequency  of  required 
inspections  and  checks  should  be 
established  in  the  regulations.  The  Coast 
Guard  seeks  coounents  regarding  these 
issues  as  well  as  the  desirability  of 
approving  inflatable  PFDs  meeting  the 
requirements  of  subpart  160.076  as  the 
sole  PFD  for  each  person  on  board. 

Number  of  Lives  To  Be  Saved 

In  both  1992  and  1993,  approximately 
670  recreational  boating  fatalities  due  to 
drowning  occurred  ea(±  year.  The  Coast 
Guard  estimates  that  if  two-thirds  of 
boaters  wore  the  inflatable  PFDs  to  be 
approved  under  this  rule,  there  would 
be  210  fewer  recreational  boating 
fatalities  due  to  drowning  each  year. 
UnfortuJiately,  even  if  inflatable  PFDs 
are  accepted  by  boaters,  it  will  take  time 
for  boaters  to  change  their  behavior  and 
for  inflatable  PFDs  to  replace  their 
current  PFDs.  There  is  also  no  guarantee 
that  inflatable  PFDs  will  be  wom  or  that 
two-thirds  of  boaters  will  buy  them. 
However,  it  is  believed  that  by  the  end 
of  2007  approximately  210  lives  per 
year  can  be  saved  if  an  average  wear  rate 
of  66  percent  is  achieved. 

Other  Additions  and  Exceptions  to  UL 
Standards 

In  this  IFR,  the  Coast  Guard  has 
supplemented  the  UL  standards  for 
inflatable  PFDs  and  their  components  in 
several  areas. 

In  §  160.076-3,  the  Coast  Guard  states 
that  PFDs  approved  under  subpart 
160.076  may  be  used  on  recreational 
submersible  vessels.  Such  PFDs  would 
most  likely  be  approved  imder  the 
unique  and  novel  provisions  of  the 
subpart  as  Type  V  PFDs. 

Under  §  160.076-21.  inflation 
chamber  materials  must  be  of  the  same 
general  quality  as  those  used  to  pass  the 
approval  tests.  Also,  adhesives  must  be 
suitable  for  the  intended  application, 
and  inflation  mechanisms  must  be 
marked  with  a  unique  model  number  to 
prevent  substitutions  of  less  reliable 
devices  {§  160.076-31(f)). 

In  §  160.076-23,  the  design  must  not 
cause  significant  discomfort  to  the 
wearer  during  or  after  inflation;  and 
fabrics  must  be  treated  to  minimize 
unraveling. 

E)onning  time  for  unconditionally 
approved  PFDs  must  be  more  carefully 
controlled  than  conditionally  approved 
PFDs  which  are  approved  only  when 
wom.  In  §  160.076-25,  donning  time  is 
relaxed  for  such  conditionally  approved 
PFDs  because  emergency  donning 
should  not  be  an  issue.  The  PFD  must 
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be  able  to  be  repacked  by  the  test 
subjects  used  in  the  approval  testing. 
Also,  in  this  section  the  PFD  must  allow 
for  good  visibihty  by  the  wearer  in  the 
water,  and  survivor  locating  aids  must 
be  above  the  water.  Finally,  Type  II 
PFDs  must  have  an  average  freeboard  of 
110  mm  (4.25  inches),  which  is 
consistent  with  Type  I  and  III  PFD 
requirements. 

In  §  160.076-39,  required  markings 
are  specified  for  Type  V  conditionally 
approved  PFDs.  All  inflatable  PFDs 
must  be  marked  with  "not  approved  for 
use  on  commercial  vessels"  and  with 
the  inflation  system  model  number. 
Inflation  systems  must  be  marked  with 
their  unique  model  number  to  minimize 
the  possibility  of  the  user  installing  an 
inappropriate  inflation  system.  Finally, 
in  order  to  standardize  a  vital 
instruction,  the  manual  inflation  handle 
must  be  clearly  marked  "Jerk  to  inflate" 
unless  a  universal  symbol  is  used. 

Production  Quality  Control  and 
Laboratory  Oversight 

Section  160.076-19  establishes 
production  quality  assurance  and 
laboratory  oversight  requirements  for 
inflatable  PFDs  that  are  essentially  the 
same  as  the  recently  modified 
procedures  for  approval  of  hybrid  PFDs 
in  subpart  160.077  (59  FR  2482;  January 
9, 1995)  with  minor  revisions  to 
waterproof  marking  requirements. 

Incorporation  by  Reference 

The  following  material  is 
incorporated  by  reference  in  §  160.076- 
11:  Fully  Inflatable  Recreational 
Personal  Flotation  Devices  (UL  1180), 
first  edition.  May  15, 1995;  Components 
for  Personal  Flotation  Devices  (UL 
1191).  May  16, 1995;  Marine  Buoyant 
Devices  (UL  1123),  February  17,  1995; 
American  Society  for  Testing  and 
Materials,  ASTM  D  751-79.  Standard 
Methods  of  Testing  Coated  Fabrics, 
1979;  ASTM  D  1434-75,  Gas 
Transmission  Rate  of  Plastic  Film  and 
SheeUng,  1975;  ASTM  F  1166-88 
Hiunan  Engineering  Design  of  Marine 
Systems  Equipment  and  Facilities,  1988; 
and  Federal  Standards,  Federal  Test 
Method  Standard  No.  191A,  July  20, 
1978.  Copies  of  the  material  are 
available  for  inspection  where  indicated 
under  ADDRESSES.  Copies  of  the  material 
are  available  from  the  sources  listed  in 
§160.076-11. 

The  Director  of  the  Federal  Register 
has  approved  the  material  in  §  160.076- 
11  for  incorporation  by  reference  under 
5  U.S.C.  552  and  1  CFR  part  51.  The 
material  is  available  as  indicated  in  that 
section. 


Regulatory  Evaluation 

This  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  under 
that  order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  February  26, 1979). 

A  Regulatory  Evaluation  under 
paragraph  lOe  of  the  DOT  regulatory 
poUcies  and  procedures  has  been 
prepared  and  is  available  in  the  docket 
for  inspection  or  copying  where 
indicated  under  ADDRESSES.  The 
Evaluation  is  summarized  as  follows. 

The  requirements  of  this  IFR  open  up 
a  new  marketing  opportiuiity  for 
inflatable  PFD  manufactvirers  by 
allowing  them  to  obtain  Coast  Guard 
approval  of  recreational  inflatable  PFDs, 
if  diey  so  choose.  The  IFR  will  also 
allow  boaters  to  purchase  and  use 
inflatable  PFDs  on  their  boats,  if  they 
wish  to  do  so.  Manufacturers  may  still 
make  and  sell  unapproved  inflatable 
PFDs,  and  boaters  may  continue  to  use 
such  PFDs  as  additional  equipment. 
Manufacturers  who  wish  to  obtain 
approval  will  have  to  pay  for  the 
approval  testing  at  the  recognized 
laboratory,  pay  the  cost  of  the  required 
quality  control  and  oversight,  and 
provide  the  information  pamphlet  and 
manuals  required  by  this  rule. 

The  estimated  total  initial  approval 
cost  per  inflatable  PFD  design  is 
expected  to  be  approximately  $18,500, 
excluding  the  cost  of  inflation  system 
acceptance  which  could  be  amortized 
over  several  designs  of  PFDs.  Costs  to 
approve  other  types  of  PFDs  are 
approximately  $6,000,  excluding 
component  acceptance  costs.  The 
additional  cost  to  approve  inflatable 
PFDs  could  easily  be  absorbed  in  the 
cost  of  the  units  produced.  The  cost 
increase  per  device  would  be  small 
considering  the  number  of  devices 
which  could  be  produced  under 
authorization  of  each  approval 
certificate.  The  Coast  Guard  anticipates 
that  it  will  approve  five  to  ten  inflatable 
PFD  designs  within  the  first  year  after 
issuing  this  rule. 

Production  inspection  costs  imposed 
by  these  regulations  will  be 
approximately  $1,000  for  the  largest  size 
lot  of  inflatable  PFDs  permitted.  This 
cost  is  similar  to  that  incurred  for  o|her 
types  of  approved  PFDs. 

The  retail  cost,  per  device,  is  expected 
to  be  $50-4200  for  inflatable  PFDs. 
Currently  approved  PFDs  range  in  price 
from  $7-$200.  Type  I  devices  that  could 


be  replaced  by  inflatable  PFDs  have  an 
average  cost  of  about  $40. 

If  total  costs  for  these  requirements 
including  overhead  is  $2.00  per  device, 
the  total  cost  to  the  industry  would  be 
only  $100,000  annually  if  50.000  units 
per  year  are  produced.  Comments  are 
invited  on  this  analysis. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
must  consider  the  economic  impact  on 
small  entities  of  a  rule  for  which  a 
general  notice  of  proposed  rulemaking 
is  required.  "Small  entities"  may 
include  (1)  small  businesses  and  not-for- 
profit  organizations  that  are 
independently  owned  and  operated  and 
are  not  dominant  in  their  fields  and  (2) 
governmental  jurisdictions  with 
populations  of  less  than  50,000.  This 
rule  does  not  require  a  general  notice  of 
proposed  rulemaking  and.  therefore,  is 
exempt  from  the  requirements  of  the 
Act.  Although  this  rule  is  exempt,  the 
Coast  Guard  has  reviewed  it  for 
potential  impact  on  small  entities. 

The  requirements  of  this  IFR  open  up 
a  new  marketing  opportunity  for 
inflatable  PFD  manufacturers  by 
allowing  them  to  obtain  Coast  Guard 
approval  of  recreational  inflatable  PFDs. 
The  IFR  will  also  allow  boaters  to 
purchase  and  use  inflatable  PFDs  on 
their  boats.  As  discussed  above,  the 
economic  impact  of  the  new 
requirements  are  expected  to  be 
minimal. 

Therefore,  the  Coast  Guard's  position 
is  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  If, 
however,  you  think  that  your  business 
or  organization  qualifies  as  a  small 
entity  and  that  this  rule  will  have  a 
significant  economic  impact  on  your 
business  or  organization,  please  submit 
a  comment  (see  ADDRESSES)  explaining 
why  you  think  it  qualifies  and  in  what 
way  and  to  what  degree  this  rule  will 
economically  affect  it. 

Collection  of  Information 

Under  the  Paperwork  Reduction  Act 
(44  U.S.  C.  3501  et  seq.),  the  Office  of 
Management  and  Budget  (OMB)  reviews 
each  rule  that  contains  a  collection-of- 
information  requirement  to  determine 
whether  the  practical  value  of  the 
information  is  worth  the  burden 
imposed  by  its  collection.  Collection-of- 
information  requirements  include 
reporting,  recordkeeping,  notification, 
labelling,  and  other,  similar 
requirements. 

This  rule  contains  collection-of- 
information  requirements  in  the 
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sections  listed  below.  The  following 
particulars  apply: 

J50T  No;  2115. 

OMB  Control  No.:  2115-0141,  2115- 
0576,  and  2115-0577. 


Paperwofk  requirements 

OMB  con- 
trol No. 

a  §160  076-13 

2115-^)619 

b  5160  076-21  

2115-0619 

c  §160  076-29  

2115-0619 

d  §160.076-31  

2115-0619 

e  §160.076-33  

2115-^)619 

f.§  160.076-35 

g.  §160.076-37 

h  §160  076-39    

2115-0619 
2115-0619 
2115-0619 

Administration:  U.S.  Coast  Guard. 

Title:  Reporting  and  Recordkeeping 
Requirements  for  Fire  Fighting 
Equipment,  Structural  Fire  Protection 
Materials,  Lifesaving  Equipment,  and 
Marine  Sanitation  Devices;  Instructional 
Material  for  Lifesaving,  Fire  Protection, 
and  Emergency  Equipment; 
Identification  of  Lifesaving,  Fire 
Protection,  and  Emergency  Equipment. 

Need  for  Information:  Production 
records  are  needed  to  verify  compliance 
with  the  materials  and  quality  control 
requirements  in  the  production  of  this 
lifesaving  equipment.  Because  PFDs  are 
estimated  to  last  up  to  10  years,  the 
Coast  Guard  is  requiring  manufacturers 
to  retain  production  records  for  120 
months.  Records  that  are  also  available 
from  recognized  laboratories  are 
required  to  be  retained  for  only  60 
months  (§  160.076-33).  Instructional 
materials  are  needed  so  that  boaters  can 
make  an  informed  decision  on  the  type 
of  PFD  best  suited  to  their  boating  safety 
needs,  and  understand  how  to  properly 
service  their  PFD  or  know  when  to  get 
professional  servicing  or  remove  their 
inflatable  PFD  from  service.  Equipment 
identification  (labelling)  is  needed  to 
indicate  that  a  PFD  is  Coast  Guard 
approved,  so  that  boaters  know  it  is 
Coast  Guard  approved  before  buying  it 
and  to  show  boarding  officers  that  the 
equipment  meets  the  Coast  Guard 
carriage  requirements,  any  conditions 
on  meeting  those  requirements,  and  so 
that  boaters  will  be  warned  of  possible 
dangerous  conditions  in  using  the  PFDs. 
A  Memorandum  of  Understanding 
(MOU)  is  needed  to  document  the 
responsibilities  of  the  laboratory  and  the 
Coast  Guard  in  relation  to  equipment 
testing,  inspection,  and  approval. 

Proposea  Use  of  Information: 
Production  records  will  be  used  to 
verify  that  suitable  materials  are  used 
and  that  quality  control  is  exercised  in 
production  of  diis  lifesaving  equipment. 
Instructional  materials  are  used  to 
inform  boaters  of  the  types  of  PFD  best 
suited  to  their  boating  safety  needs,  and 


how  to  properly  service  or  know  when 
to  get  professional  service  or  remove 
their  inflatable  PFD  from  service. 
Equipment  identification  will  be  used  to 
indicate  to  boaters  which  inflatable 
PFDs  are  approved,  allow  boaters  to 
show  that  the  PFDs  meet  the  Coast 
Guard  carriage  requirements,  convey 
any  conditions  on  meeting  those 
requirements  and  warn  of  possible 
dangerous  conditions  in  using  the  PFDs. 
An  MOU  formally  dociunents  the 
responsibilities  of  the  laboratory  and  the 
responsibilities  of  the  Coast  Guard  in 
relation  to  equipment  testing. 
inspection,  and  approval. 

Frequency  of  Response:  Production 
records  are  maintained  by  the 
manufacturers.  No  regular  reporting  is 
required.  Instructional  materials  are 
provided  with  each  PFD  produced,  but 
only  reported  to  the  recognized 
laboratory  or  the  Coast  Guard  when 
approval  is  sought  or  when  revised. 
Equipment  identification  is  required  on 
each  PFD  produced,  but  the  initial  label 
layout  is  the  only  response  reported  to 
the  recognized  laboratory  or  the  Coast 
Guard  when  approval  is  sought  or  when 
revised. 

An  MOU  is  required  only  once,  when 
a  laboratory  seeks  to  become  a 
recognized  laboratory  for  a  peirticular 
classification  of  equipment. 

Burden  Estimate:  The  annual  burden 
for  the  production  of  50,000  inflatable 
PFDs  by  five  manufacturers  is  estimated 
at  approximately  100  hours  for 
production  records;  320  hours  for 
instructional  materials;  and  83  hours  for 
equipment  identification  industry-wide. 
The  total  annual  burden  for  production 
of  PFDs  is  estimated  as  503  hours 
industry-vdde. 

The  Coast  Guard  estimates  that  no 
more  than  one  MOU  per  year  would  be 
developed.  Drafting  of  the  MOU  should 
not  require  more  than  two  weeks  of 
effort  for  one  person,  for  an  annual 
burden  of  80  hours.  Copies  of  existing 
MOUs  may  be  obtained  from  the  Coast 
Guard  and  modified  to  meet  the  needs 
of  the  inividual  laboratory  and  the  Coast 
Guard. 

Respondents:  PFD  production  record 
respondents  are  the  estimated  five 
manufacturers  that  will  produce  Coast 
Guard  approved  inflatable  PFDs  for 
recreational  boats. 

MOU  respondents  are  laboratories 
that  seek  to  become  recognized 
independent  laboratories. 

Fonn(s):  No  Federal  forms  are 
required. 

Average  Burden  Hours  per 
Respondent:  101  hours  annually  for 
each  of  the  five  manufacturers 
producing  PFDs. 


If  the  average  recognized  laboratory 
enters  into  a  new  or  revised  MOU  once 
every  five  years,  the  average  annual 
burden  would  be  16  hoiu^. 

The  Coast  Guard  has  submitted  the 
requirements  to  OMB  for  review  under 
section  3504(h)  of  the  Paperwork 
Reduction  Act.  Persons  submitting 
comments  on  the  requirements  should 
submit  their  comments  both  to  OMB 
and  to  the  Coast  Guard  where  indicated 
under  ADDRESSES. 

Federalism 

The  Coast  Guard  has  analyzed  this 
rule  under  the  principles  and  criteria 
contained  in  Executive  Order  12612  and 
has  determined  that  this  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment.  This 
rulemaking  establishes  procedures  for 
Coast  Guard  approval  of  inflatable  PFDs. 
The  authority  to  establish  these 
requirements  are  committed  to  the  Coast 
Guard  by  Federal  statutes.  Furthermore, 
since  PFDs  are  manufactured  and  used 
in  the  national  marketplace,  safety 
standards  for  PFDs  should  be  national 
in  scope  to  avoid  burdensome  variances. 
Therefore,  the  Coast  Guard  intends  this 
rule  to  preempt  State  action  on  the  same 
subject  matter. 

Environment 

The  Coast  Guard  considered  the 
enviroiunental  impact  of  this  rule  and 
concluded  that  under  paragraph  2.B.2  of 
Commandant  Instruction  M16475.1B, 
this  rule  is  categorically  excluded  from 
further  environmental  documentation. 
This  rule  has  no  environmental  impact 
other  than  the  beneficial  impact  of 
reducing  the  volume  of  unicellular 
plastic  foam  going  into  landfills  as 
inherently  buoyant  devices  are 
discarded  when  no  longer  serviceable.  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  for  inspection 
or  copying  where  indicated  imder 
ADDRESSES. 

List  of  Subjects  in  46  CFR  Part  160 

Marine  safety,  Reporting  and 
recordkeeping  requirements, 
Incorporation  by  reference. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  46 
CFR  part  160  as  follows: 

PART  160— LIFESAVING  EQUIPMENT 

1.  The  authority  citation  for  Part  160 
is  revised  to  read  as  follows: 

Authority:  46  U.S.C.  2103,  3306.  3703  and 
4302;  E.O.  12234.  3  CFR,  1980  Comp..  p.  277; 
49  CFR  1.46. 
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2.  Subpart  160.076,  consisting  of 
§§  160.076-1  through  160.076-39.  is 
added  to  read  as  follows: 

Subpart  16a076— inflatable  Racreational 
Paraonal  Flotation  Davlcas 

160.076-1     Scope. 
160.076-3     Applicability. 
160.076-5    Definitions. 
160.076-7    PFD  approval  Type. 
160.076-9    Conditional  approval. 
160.076-11    Incorporation  by  reference. 
160.076-13    Approval  procedures  for 

inflatable  PFDs. 
160.076-15    Suspension  or  termination  of 

approval. 
160.076-17    Approval  of  design  or  material 

changes. 
160.076-19    Recognized  laboratories. 
160.076-21    Component  materials. 
160.076-23    Construction  and  performance 

requirements. 
160.076-25    Approval  testing. 
160.076-27    LSI  evaluation. 
160.076-29    Production  oversight. 
160.076-31     Production  tests  and 

examinations. 
160.076-33     Manufacturer  records. 
160.076-35    Information  pamphlet. 
160.076-37    Owner's  manual. 
160.076-39     Marking. 

Subpart  160.076— Inflatable 
Recreational  Personal  Flotation 
Devices 

§160.076-1    Scope. 

(a)  This  subpart  contains  structural 
and  performance  standards  for  approval 
of  inflatable  recreational  personal 
flotation  devices  (PFDs).  as  well  as 
requirements  for  production  follow-up 
inspections,  associated  manuals, 
information  pamphlets,  and  markings. 

(b)  Inflatable  PFDs  approved  under 
this  subpart — 

(1)  Rely  entirely  upon  inflation  for 
buoyancy; and 

(2)  Are  approved  for  use  by  adults 
only. 

§160.076-3    Applicability. 

Inflatable  PFDs  approved  under  this 
subpart  may  be  used  to  meet  the 
carriage  requirements  of  33  CFR  175.15 
and  175.17  on  the  following  types  of 
vessels  only: 

(a)  Recreational  vessels. 

(b)  Uninspected  recreational 
submersible  vessels. 

§  160.076-5    Definitions. 

As  used  in  this  part: 

Commandant  means  the  Chief  of  the 
Survival  Systems  Branch,  U.S.  Coast 
Guard  Office  of  Marine  Safety,  Security, 
and  Environmental  Protection.  Address: 
Commandant  (G-MVl-3/14),  U.S.  Coast 
Guard  Headquarters,  2100  Second  St. 
SW.,  Washington,  DC  20593-0001; 
phone:  202-267-1444;  facsimile:  202- 


267-1069;  electronic  mail:  "mvi-3/G- 
Miaecgsmtp.comdt.uscg.mil". 

Conditional  appmval  means  a 
category  of  PFD  which  has  conditionCs) 
on  its  approval  with  which  the  user 
must  comply  in  order  for  the  PFD  to  be 
counted  toward  meeting  the  carriage 
requirements  of  the  vessel  being  used. 
All  conditionally  approved  PFDs  are 
designated  Approval  Type  V. 

First  quality  workmanship  means 
construction  which  is  free  from  any 
defect  materially  affecting  appearance  or 
serviceability. 

Inflation  medium  means  any  solid, 
hquid,  or  gas  that,  when  activated, 
provides  inflation  for  buoyancy. 

Inspector  means  a  recognized 
laboratory  representative  assigned  to 
perform,  supervise  or  oversee  the  duties 
described  in  §§  160.076-29  and 
160.076-31  of  this  subpart  or  any  Coast 
Guard  representative  performing  duties 
related  to  the  approval. 

LSI  means  the  "Life-Saving  Index",  a 
number  between  zero  and  one,  as 
determined  in  accordance  with 
§  160.076-27,  that  represents  the  overall 
lifesaving  potential  of  a  particular  PFD 
design. 

MOU  means  memorandum  of 
understanding  which  describes  the 
approval  functions  a  recognized 
independent  laboratory  performs  for  the 
Coast  Guard,  and  the  recognized 
independent  laboratory's  working 
arrangements  with  the  Coast  Guard. 

Performance  type  means  the  in-water 
performance  classification  of  the  PFD  (I, 
II,  or  III). 

PFD  means  personal  flotation  device 
as  defined  in  33  CFR  175.13. 

PFD  Approval  Type  means  the  Type 
designation  assigned  by  the 
Commandant,  as  documented  in  the 
approval  certificate  for  the  PFD,  based 
primarily  on  the  in-water  performance 
and  serviceability  of  the  PFD. 

Plans  and  specifications  means  the 
drawings,  product  description, 
construction  specifications,  and  bill  of 
materials  submitted  in  accordance  with 
§160.076-13  for  approval  of  a  PFD 
design. 

§  1 60.076-7    PFD  approval  Type. 

(a)  An  inflatable  PFD  may  be 
approved  without  conditions  as  a  Type 
I.  II,  or  ni  PFD  for  persons  over  36  kg 
(80  lb)  if  it— 

(1)  Meets  the  requirements  of  this 
subpart  other  than  the  requirements  of 
§  160.076-27;  or 

(2)  Meets  the  requirements  of 

§  160.076-27  based  on  its  Lifesaving 
Index  (LSI). 

(b)  Each  inflatable  PFD  that  can  be 
demonstrated  to  meet  the  in-water 


performance  requirements  of  a  type  I,  D 
or  in  PFD  in  UL  1180  during  approval 
testing  and  the  applicable  requirements 
of  this  subpart  provided  that  certain 
conditions  are  placed  on  its  use,  may  be 
approved  as  a  Type  V  PFD.  Each  such 
PFD  has  conditional  approval. 

§  1 60.076-9    Conditional  approval. 

(a)  A  conditionally  approved 
inflatable  PFD  is  categorized  as  a  Type 
V  PFD  and  may  be  used  to  meet  the 
Coast  Guard  PFD  carriage  requirements 
of  33  CFR  part  175  only  if  the  PFD  is 
used  in  accordance  with  any 
requirements  on  the  approval  label. 
PFDs  marked  "Approved  only  when 
worn"  must  be  worn  whenever  the 
vessel  is  imderway  and  the  intended 
wearer  is  not  within  an  enclosed  space 
if  the  PFD  is  intended  to  be  used  to 
satisfy  the  requirements  of  33  CFR  part 
175.  Note:  Additional  approved  PFDs 
may  be  needed  to  satisfy  the 
requirements  of  33  CFR  part  175  if 
"Approved  only  when  worn"  PFDs  are 
not  worn. 

fb)  Unless  approved  vmder  the 
alternate  LSI  procedures  in  §  160.076- 
27  without  conditions,  PFDs  meeting 
the  performance  specifications  for  type 
I.  n,  or  m  PFDs  in  UL  1180  may  be 
classified  as  Type  V,  conditionally 
approved  PFDs  when — 

(1)  Indicator  and  serviceability  use 
codes  of  less  than  IF  in  accordance  with 
UL  1191  are  provided; 

(2)  The  device  requires  secondary 
donning;  or 

(3)  The  Commandant  determines  that 
other  performance  or  design 
characteristics  of  the  PFD  make  such 
classification  appropriate. 

§  1 60.076-1 1    Incorporation  by  reference. 

(a)  Certain  materials  are  incorporated 
by  reference  into  this  subpart  with  the 
approval  of  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  To  enforce 
any  edition  other  than  the  one  listed  in 
paragraph  (b)  of  this  section,  the  Coast 
Guard  must  publish  notice  of  the  change 
in  the  Federal  Register,  and  the  material 
must  be  available  to  the  public.  All 
approved  material  is  available  for 
inspection  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street  NW.. 
suite  700,  Washington,  DC  and  at  the 
U.S.  Coast  Guard,  Survival  Systems 
Branch  (G-MVI-3),  2100  Second  Street, 
SW.,  Washington.  DC  20593-0001,  and 
is  available  from  the  sources  indicated 
in  paragraph  (b)  of  this  section. 

(b)  The  materials  approved  for 
incorporation  by  reference  in  this 
subpart,  and  the  sections  affected  are: 
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Amerkan  Socirty  for  TeMiiig  and  Materiab  (ASTM) 
1916  Race  St.,  Philadelphia,  PA  19103 

ASTM  D  751-79    Standard  Methods  of  Testing  Coated  Fabrics,  1979 160.076-25; 

ASTM  D  1434-75    Gas  Transmission  Rate  of  Plastic  Fihn  and  Sheeting,  1975  !."!!!."!!"!!."     16o!o76-25; 

ASTM  F  1166-88    Human  Engineering  Design  for  Marine  Systems,  Equipment  and  Faciiities.    16o!o76-37.' 
1988. 

Federal  Standards 

Naval  Publications  and  Fonns  Center,  Customer  Service,  Code  1052,  5801  Tabor  Ave.  Philadel- 
phia, PA  19120 

In  Federal  Test  Method  Standard  No.  191A  (dated  July  20, 1978)  the  followring  methods: 

(1)  Method  5100,  Strength  and  Elongation,  Breaking  of  Woven  Cloth;  Grab  Method 160.n76-25- 

(2)  Method  5132,  Strength  of  Cloth,  Tearing;  Falling-Pendulum  Method 160.076-25- 

(3)  Method  5134,  Strength  of  Cloth,  Tearing;  Tongue  Method  "'"Z  16o!o7&-25.' 

Underwriters  Laboratories  (UL) 
Underwriters  Laboratories,  Inc.,  P.O.  Box  13995,  Research  Triangle  Park,  NC  27709-3995  (Phone 
(919)  549-1400;  Facsimile:  (919)  549-1842) 

UL  1123,  "Marine  Buoyant  Devices",  February  17, 1995 160.076-35- 

UL  1180,  "Fully  Inflatable  RecreaUonal  Personal  Flotation  Devices",  May  15, 1995  ....!!!!!!."."!!!!!!!    16o!o76-7; '    160.076-21;     160.076-23; 

160.076-25;   160.076-27;  160.076-29; 
„,,,.,   ..^                 .    f     n            IT.,        ■       r.     .  160.076-31;  160.076-37;  160.076-39; 

UL  1191,    Components  for  Personal  Flotation  Devices",  May  16,  1995  160.076-21;  160.076-25;  160.076-39. 


§  1 60.076-1 3    Approval  procedures  for 
inflatable  PFDs. 

(a)  Manufacturers  seeking  approval  of 
an  inflatable  PFD  design  shall  follow  the 
procedures  of  this  section  and  subpart 
159.005  of  this  chapter. 

(b)  Each  application  for  approval  of  an 
inflatable  PFD  must  contain  the 
information  specified  in  §  159.005-5  of 
this  chapter.  The  application  must  be 
submitted  to  a  recognized  laboratory. 
One  copy  of  the  application  and,  except 
as  provided  in  paragraph  (c)(2)  of  this 
section,  a  prototype  PFD  must  be 
submitted  to  the  Commandant  for 
preapproval  review.  If  a  similar  design 
has  already  been  approved,  the 
Commandant  may  authorize  the 
recognized  laboratory  to  waive  the 
preapproval  review  imder  §§  159.005-5 
and  159.005-7  of  this  chapter. 

(c)  The  application  must  include  the 
following: 

(1)  Plans  and  specifications 
containing  the  information  required  by 
§  159.005-12  of  this  chapter,  including 
drawings,  product  description, 
construction  specifications,  and  bill  of 
materials. 

(2)  The  information  specified  in 

§  159.005-5(a)(2)  (i)  through  (iii)  of  this 
chapter  must  be  included  in  the 
application,  except  that,  if  preapproval 
review  has  been  waived,  the 
manufacturer  is  not  required  to  send  a 
prototype  PFD  sample  to  the 
Commandant. 

(3)  The  type  of  performance  (Type  I, 
n,  or  III)  that  the  PFD  is  designed  to 
provide  along  with  the  Approval  Type 
sought  (Type  I,  n,  ID,  or  V). 

(4)  Any  special  purpose(s)  for  which 
the  PFD  is  designed  and  the  vessel(s)  or 
vessel  type(s)  on  which  its  use  is 
intended. 


(5)  Buoyancy,  torque,  and  other 
relevant  tolerances  to  be  met  duiring 
production. 

(6)  The  text  of  any  optional  marking 
to  be  included  on  the  PFD  in  addition 
to  the  markings  required  by  §  160.076- 
39. 

(7)  A  draft  of  the  information 
pamphlet  required  by  §  160.076-35. 

(8)  A  draft  of  the  owner's  manual 
required  by  §  160.076-37. 

(9)  For  any  conditionally  approved 
PFD,  the  intended  approval 
condition(s). 

(10)  Whether  approval  is  sought 
imder  the  LSI  provisions  of  §  160.076- 
27. 

(d)  The  description  required  by 

§  159.005-9  of  this  chapter  of  quality 
control  procedures  may  be  omitted  if 
the  manufacturer's  planned  quality 
control  procediu-es  meet  the 
requirements  of  §§  160.076-29  and 
160.076-31. 

(e)  Manual  and  pamphlet.  Before 
granting  approval  of  a  PFD  design,  the 
Commandant  may  require  changes  to 
the  manual  and  information  pamphlet 
submitted  for  review  to  ensure 
compliance  with  the  requirements  of 
§§  160.076-35  and  160.076-37. 

(f)  Waiver  of  tests.  A  manufacturer 
may  request  that  the  Commandant 
waive  any  test  prescribed  for  approval 
tmder  this  subpart.  To  request  a  waiver, 
the  manufacturer  must  submit  to  the 
Commandant  and  the  recognized 
laboratory,  one  of  the  following: 

(1)  Satisfactory  test  results  on  a  PFD 
of  sufficiently  similar  design  as 
determined  by  the  Commandant. 

(2)  Engineering  analysis 
demonstrating  that  the  test  for  which  a 
waiver  is  requested  is  not  appropriate 
for  the  particular  design  submitted  for 
approval  or  that,  because  of  its  design  or 


construction,  it  is  not  possible  for  the 
PFD  to  fail  that  test. 

(g)  Alternative  requirements.  A  PFD 
that  does  not  meet  the  requirements  of 
this  subpart  may  be  approved  by  the 
Commandant  if  the  device — 

(1)  Meets  other  requirements 
prescribed  by  the  Commandant  in  place 
of  or  in  addition  to  the  requirements  of 
this  subpart;  and 

(2)  As  determined  by  the 
Commandant,  provides  at  least  the  same 
degree  of  safety  provided  by  other  PFDs 
that  meet  the  requirements  of  this 
subpart. 

§  160.076-15    Suspension  or  termination  of 
approval. 

As  provided  in  §  159.005-15  of  this 
chapter,  the  Commandant  may  suspend 
or  terminate  the  approval  of  an 
inflatable  PFD  design  if  the 
manufacturer  fails  to  comply  with  this 
subpart  or  the  recognized  laboratory's 
accepted  procedures  or  requirements. 

S  160.076-17    Approval  of  design  or 
material  changes. 

(a)  The  manufacturer  must  submit  any 
proposed  changes  in  design,  material,  or 
construction  to  the  recognized 
laboratory  and  the  Commandant  for 
approval  before  changing  PFD 
production  methods. 

(b)  Determinations  of  equivalence  of 
design,  construction,  and  materials  may 
be  made  only  by  the  Commandant  or  a 
designated  representative. 

§  160.076-19    Recognized  laboratories. 

(a)  PFDs.  The  following  laboratories 
are  recognized  under  §  159.010-9  of  this 
chapter  to  perform  the  approval  and 
production  oversight  functions  required 
by  this  subpart: 

Underwriters  Laboratories,  Inc.,  12 
Laboratory  Drive,  P.O.  Box  13995, 
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Research  Triangle  Park.  NC  27709-3995. 
(919)  549-1400. 

(b)  Components.  The  following 
laboratories  are  recognized  under 
subpart  159.010  of  this  chapter  and  may 
perform  the  component  material 
acceptance,  production  oversight,  and 
certification  functions  required  by 
§  160.076-21(a)(l): 

Underwriters  Laboratories,  Inc.,  12 
Laboratory  Drive.  P.O.  Box  13995. 
Research  Triangle  Park.  NC  27709-3995, 
(919) 549-1400. 

§  1 60.076-21    Component  materials. 

(a)  Each  component  material  used  in 
the  manufacturer  of  an  inflatable  PFD 

must — 

(1)  Meet  the  applicable  reqiurements 
of  subpart  164.019  of  this  chapter,  UL 
1191,  UL  1180,  and  this  section;  and 

(2)  Be  of  good  quaUty  and  suitable  for 
the  purpose  intended. 

(b)  The  average  permeability  of 
inflation  chamber  material,  determined 
in  accordance  with  the  procedures 
specified  in  §  160.07&-25(d)(2)(iii)  must 
not  be  more  than  110%  of  the 
permeability  of  the  materials 
determined  in  approval  testing  required 
by  §  160.076-25(d)(2)(iii). 

(c)  The  average  grab  breaking  strength 
and  tear  strength  of  the  inflation 
chamber  material,  determined  in 
accordance  with  the  procedures 
specified  in  §§  160.076-25(d)(2)(i)  and 
160.076-25(d)(2)(ii),  must  be  at  least 
90%  of  the  grab  breaking  strength  and 
tear  strength  determined  from  testing 
required  by  §§  160.076-25(d)(2)(i)  and 
160.076-25(d)(2)(ii).  No  individual 
sample  result  for  breaking  strength  or 
tear  strength  may  be  more  than  20% 
below  the  results  obtained  in  approval 

testing. 

(d)  Each  adhesive  must  be  waterproof, 
appropriate  for  use  with  the  materials 
being  bonded,  durable  over  the  expected 
range  of  temperatures  and  humidity  in 
which  the  PFD  may  be  used,  and 
resistant  to  chemicals  commonly 
encoimtered  in  recreational  boating. 

(e)  Unless  approved  under  the 
provisions  of  §  160.076-27,  each 
manual,  automatic,  and  manual-auto 
inflation  mechanism  on  each 
unconditionally  approved  PFD  must 
have  an  indicator  and  a  serviceability 
rating  consistent  with  use  code  IF  in 
accordance  with  UL  1191. 

(f)  Each  manual,  automatic,  or 
manual-auto  inflation  mechanism  must 
be  marked  in  accordance  with 
§160.076-39(e). 

§  1 60.076-23    Construction  and 

performance  requirements, 
(a)  Each  inflatable  PFD  design  must— 
(1)  Meet  the  requirements  in  UL  1180 

applicable  to  the  PFD  performance  type 


for  which  approval  is  sought,  or  the  LSI 
requirements  of  §  160.076-27; 

(2)  Not  cause  significant  discomfort  to 
the  wearer  diuing  and  after  inflation; 
and 

(3)  Meet  any  additional  requirements 
that  the  Commandant  may  prescribe  to 
approve  unique  or  novel  designs. 

(b)  All  cut  edges  of  textile  materials 
must  be  permanently  treated  or  sewn  to 
minimize  ravelling. 

%  160.076-25    Approval  testing. 

(a)  To  obtain  approval  of  an  inflatable 
PFD  design,  approval  tests  specified  in 
UL  1180  and  this  section  must  be 
conducted  or  supervised  by  a 
recognized  laboratory  using  PFDs  that 
have  been  constructed  in  accordance 
with  the  plans  and  specifications 
submitted  with  the  application  for 
approval. 

Oj)  Each  PFD  design  must  pass  the 
tests  required  by  UL  1180  and  this 
section  that  are  applicable  to  the  PFD 
performance  type  for  which  approval  is 
sought. 

(c)  In  addition  to  the  testing 
requirements  of  UL  1180,  each  design 
tested  must  meet  the  following 
requirements  during  the  test  specified: 

(1)  Donning  test,  (i)  For 
unconditionally  approved  PFDs,  the 
average  time  for  donning  on  the  first 
attempt,  when  tested  in  accordance  with 
UL  1180  section  6.2.  must  not  exceed  45 
seconds.  At  least  two-thirds  of  the 
subjects  must  successfully  don  the  PFD 
on  the  first  attempt. 

(ii)  PFDs  not  intended  for  a  special 
purpose  for  which  conditional  approval 
is  sought,  except  belt-pack  style  PFDs. 
need  not  comply  with  the  doiming 
times  specified  in  UL  1180  and 
paragraph  (c)(l)(i)  of  this  section,  but 
must  be  able  to  be  donned  within  an 
average  of  1.5  minutes. 

(iii)  PFDs  intended  for  a  special 
purpose  for  which  conditional  approval 
is  sought  need  not  comply  with  the 
donning  times  specified  in  UL  1180  and 
paragraph  (c)(l)(i)  of  this  section,  but 
must  be  able  to  be  dormed  within  an 
average  of  2.0  minutes. 

(iv)  Under  UL  1180  section  6.2,  the 
Commandant  must  be  notified  if  more 
than  one-fourth  of  any  initial  group  of 
test  subjects  is  disqualified  based  on 
tests  with  the  reference  vest. 

(2)  Repack  evaluation.  Each  test 
subject  participating  in  the  tests  in  UL 
1180,  section  6  shall  demonstrate  that 
he  or  she  can  repack  the  PFD  such  that 
it  can  be  used  in  the  manual  activation 
tests,  and  donning  tests  in  sections 
6.2.3.  6.4.1.  and  6.4.2. 

(3)  Flotation  stability  static 
measurements.  At  the  end  of  each  test 


conducted  in  accordance  with  in  UL 
1180.  section  6.9,  for  each  subject — 

(i)  The  freeboard  must  be  measured 
and  reported; 

(ii)  The  subject  when  looking  to  the 
side,  must  be  able  to  see  the  water's 
surface  at  a  point  within  3  m  (10  ft.) 
from  the  subject's  position  and  beyond; 

and 

(iii)  If  provided,  the  PFD  light  and  at 
least  75%  of  the  retroreflective  material 
on  the  outside  of  the  PFD  must  be  above 
the  water. 

(4)  Average  requirements.  When 
conducting  tests  specified  in  UL  1180, 
section  6.9 — 

(i)  The  average  freeboard  for 
performance  type  II  PFDs  for  all  subjects 
must  be  110  mm  (4.25  in). 

(ii)  For  all  subjects,  the  average  of  the 
lowest  mark  on  a  vertical  scale,  which 
is  placed  6  m  (20  ft.)  from  and  in  front 
of  the  subject  such  that  the  subject  can 
see  it  without  moving  his  or  her  head, 
must  be  no  higher  than  0.3  m  (12  in.) 
from  the  water  level. 

(d)  Each  PFD  design  must  pass  the 
following  tests  and  evaluations: 

(1)  Visual  examination.  The  complete 
PFTD  must  be  visually  examined  for 
compliance  vdth  the  construction  and 
performance  requirements  of 
§§160.076-21  and  160.076-23  and  UL 
1180  and  1191. 

(2)  Inflation  chamber  properties.  The 
following  tests  must  be  conducted  after 
successful  completion  of  all  other 
approval  tests.  The  test  samples  used  in 
the  following  tests  must  come  from  one 
or  more  PFDs  that  were  each  used  in  all 
the  Use  Characteristics  Tests  required 
by  UL  1180  section  6. 

(i)  Grab  breaking  strength.  The  grab 
breaking  strength  of  chamber  materials 
must  be  determined  in  accordance  with 
Method  No.  5100  of  Federal  Test 
Method  Standard  191  or  ASTM  D  751. 

(ii)  Tear  strength.  The  tear  strength  of 
chamber  materials  must  be  determined 
in  accordance  with  Method  No.  5132  or 
5134  of  Federal  Test  Method  Standard 
191  or  ASTM  D  751. 

(iii)  Permeability.  The  permeability  of 
chamber  materials  must  be  determined 
in  accordance  with  ASTM  D  1434  using 
C02  as  the  test  gas. 

(iv)  Seam  strength.  The  seam  strength 
of  the  seams  in  each  inflation  chamber 
of  at  least  one  PFD  must  be  determined 
in  accordance  with  ASTM  D  751  except 
that  25  by  200  mm  (1  by  8  in.)  samples 
may  be  used  where  insufficient  length 
of  straight  seam  is  available. 

(e)  Additional  tests.  The  Commandant 
may  prescribe  additional  tests  for 
approval  of  novel  or  unique  designs. 

§160.076-27    LSI  evaluation. 

(a)  Each  manufacturer  seeking 
approval  of  a  PFD  design  using  the 


Lifesaving  Index  (LSI)  must 
demonstrate,  to  the  satisfaction  of  the 
Commandant,  a  minimum  overall 
lifesaving  potential,  and  a  minimum 
effectiveness  and  rehabiUty  of  the  PFD 
design  in  accordance  with  this  section. 

(b)  The  manufactiu«r  shall  submit  to 
the  Commandant  an  analysis,  accepted 
by  a  recognized  laboratory, 
demonstrating  the  LSI  of  the  design  that 
includes — 

(1)  The  LSI  calculations  using  the 
formula  provided  in  paragraph  (d)  of 
this  section,  and  the  value  assigned  to 
each  term  of  the  calculation; 

(2)  Statements  justifying  the  value 
assigned  to  each  term  of  the  formula 
provided  in  paragraph  (d)  of  this 
section;  and 

(3)  Explanation  of  any  assumptions 
used  in  performing  the  required 
calculation. 

(c)  Minimum  LSI.  Each  PFD  design 
approved  under  this  section  must  be 
demonstrated  to  have  an  LSI  that  is  not 
less  than  that  of  a  Type  III  inherently 
buoyant  PFD.  The  Commandant  will 
determine  the  LSI  of  a  Type  III 
inherently  buoyant  PFD  using  the 
equation  in  paragraph  (d)  of  tins  section 
and  will  publish  the  LSI  value  annually. 

(d)  Equation  and  terms.  (1)  The  LSI 
must  be  determined  by  the  following 
equation: 


LSI  =  IPi+Pk 


i=l 


Where: 

Pi  =  Probability  associated  with  the  ith 
ouOtcome,  where  each  outcome  is  a 
sequence  of  events  where  the  PFD 
will  aid  in  the  user's  survival.  Each 
sequence  of  events  must  be 
mutually  exclusive. 

And  Pi  is  defined  by  the  following 

equations: 

P,  =(Sl)(Ws,)(Ils,)(E)(R) 

P2  =  {Sl)(Ws,)(l2si)(SAlsi)(SDSl)(E)(R) 

P3  =  (Sl)(Ws,)(I3s,)(SAls,)(E)(R) 

P4  =  (Sl)(Ws,)(I3si)(SA2s,)(Es,.i3)(R) 

P5  =  (S2){Ws2)(Ils2)(E)(R) 

P6  =  (S2)(Ws2)(I2s2)(SAls2)(SDs2)(E)(R) 

P7  =  (S2)(Ws2)(I3s2){SAls2)(E)(R) 

Pg  =  (S2)(Ws2)(l3s2)(SA2s2)(Es2.i3)(R) 

Pk  =  The  probability  of  other  sequences 

of  events  that  significantly  enhance 

the  lifesaving  potential  of  the  PFD 

imder  consideration. 
The  terms  used  in  the  Pi  equations  are 
defined  as  follows: 
Si  =  ProbabiUty  PFD  user  can  swim. 
S2  =  Probability  PFD  user  cannot  swim. 
W  =  Probability  PFD  is  worn  prior  to  an 

accident.  (Wsi  for  swimmer;  Ws2  for 

non-swimmer) 
II  =  Probability  PFD  is  used  in  a  fully 

inflated  condition  prior  to  accident. 


12  =  ProbabiUty  PFD  is  used  in  an 

uninflated  condition  prior  to 
accident. 

13  =  Probability  PFD  is  used  in  a 

partially  inflated  condition  prior  to 
accident. 
SAl  =  Probability  of  PFD  inflating, 
including  the  probabihties  of 
correct  inflator  rearming;  inflator 
status  check;  and  inflator  its 
activated  automatically,  manually, 
or  orally,  as  applicable. 

SA2  =  Probability  of  PFD  not  inflating. 

SD  =  Probability  of  completing  the 
donning  process  after  inflation,  if 
required,  when  the  PFD  is  worn. 
(SD  =  1  when  no  additional 
donning  required.) 

E  =  Probability  PFD  is  effective  in  the 
water  when  inflated.  (Esi.13.  Es2.i3 
for  partially  inflated  PFD  and 
swimmer,  non-swrimmer, 
respectively) 

R  =  Probability  PFD  is  reUable. 
(2)  Application  of  equation.  To 

determine  the  LSI  for  a  PFD  using  the 

equation  in  paragraph  (d)(1)  of  this 

section,  the  calculations  must  be 

performed  in  accordance  with  the 

following: 
(i)  For  inherently  buoyant  PFDs,  use 

only  equations  Pi  and  P5,  with  U  equal 

tol. 
(ii)  For  non-belt-style  inflatable  PFDs, 

all  Pi  equations  apply. 

(iii)  For  belt-pack  style  PFDs,  use  only 

equations  P,,  Pj,  P5,  and  Pe,  with  II 

meaning  that  the  PFD  is  fully  donned 

and  inflated, 
(e)  Minimum  effectiveness  and 

reliability.  In  addition  to  meeting  the 

requirements  of  paragraph  (c)  of  this 

section,  each  PFD  design  approved 

under  this  section  must  be 

demonstrated  to  possess  the  following 

characteristics: 

(1)  Inflated  in-water  effectiveness  (E), 
that  is  not  less  than  that  of^ 

(i)  A  performance  type  I  PFD  in 
accordance  with  UL  1180  for  Type  I 
approval  or  equivalent; 

(ii)  A  performance  type  II  PFD  in 
accordance  with  UL  1180  for  Type  II 
approval  or  equivalent;  or 

(iii)  A  performance  type  III  PFD  in 
accordance  with  UL  1180  for  Type  III 
approval  or  equivalent;  and 

(2)  Reliabihty  (R)  that  is  not  less  than 
that  of— 

(i)  A  performance  type  I  PFD  in 
accordance  with  UL  1180  for  Type  I 
approval  or  equivalent;  or 

(ii)  A  performance  type  II  PFD  in 
accordance  with  UL  1180  for  Type  II 
and  III  approval  or  equivalent. 

(f)  Ranking.  The  recognized  laboratory 
shall  compile  a  ranking,  according  to 
the  calculated  LSI,  of  PFDs  for  which 


approval  is  sought  under  this  section 
and  submit  to  the  Commandant  the 
characteristics  affecting  wearabiUty. 
effectiveness,  and  reliability  of  the  PFDs 
ranked  immediately  above  and 
immediately  below  the  PFD  for  which 
approval  is  sought. 

(g)  Review.  The  Commandant  may 
aimually  review  each  analysis  and 
design  approved  imder  this  section  to 
determine  whether  the  design  continues 
to  provide  the  minimum  LSI  and  level 
of  effectiveness  and  reliability  required 
by  paragraphs  (c)  and  (e)  of  this  section. 
The  Commandant  will  compare  the 
values  assigned  to  the  characteristics  of 
the  device  to  the  values  assigned  to 
other  approved  devices  in  determining 
whether  the  values  were  appropriately 
assigned  and  whether  the  LSI  should  be 
recalculated.  Where  recalculated  LSIs  of 
approved  designs  fall  below  the 
minimum  required  LSI  established  by 
the  Commandant  in  accordance  with 
paragraph  (c)  of  this  section,  the 
approval  will  be  terminated  or 
suspended  in  accordance  vsrith 
§  159.005-15  of  this  chapter. 

§  1 60.076-29    Production  oversight 

(a)  Production  tests  and  inspections 
must  be  conducted  in  accordance  with 
this  section  and  subpart  159.007  of  this 
chapter  unless  the  Commandant 
authorizes  alternative  tests  and 
inspections.  The  Commandant  may 
prescribe  additional  production  tests 
and  inspections  necessary  to  maintain 
quality  control  and  to  monitor 
compliance  with  the  requirements  of 
this  subpart. 

(b)  Production  oversight  must  be 
performed  by  the  same  laboratory  that 
performs  the  approval  tests  unless  the 
Commandant  determines  that  the 
employees  of  an  alternative  laboratory 
have  received  training  and  have  access 
to  the  same  information  as  the 
inspectors  of  the  laboratory  that 
conducted  the  approval  testing. 

(c)  In  addition  to  responsibilities  set 
out  in  part  159  of  this  chapter  and  the 
accepted  Laboratory  Follow-up 
Procedures,  each  manufacturer  of  an 
inflatable  PFD  and  each  recognized 
laboratory  inspector  shall  comply  with 
the  following,  as  applicable: 

(1)  Manufacturer.  Each  manufacturer 
must — 

(i)  Except  as  provided  in  paragraph 
(e)(2)  of  this  section,  perform  all 
required  tests  and  examinations  on  each 
PFD  lot  before  any  required  inspector's 
tests  and  inspection  of  the  lot; 

(ii)  Follow  established  procedures  for 
maintaining  quality  control  of  the 
materials  used,  manufacturing 
operations,  and  the  finished  product; 
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(iii)  Implement  a  continuing  program 
of  employee  training  and  a  program  for 
maintaining  production  and  test 
equipment; 

(iv)  Admit  the  inspector  to  any  place 
in  the  factory  where  work  is  done  on 
PFDs  or  component  materials,  and 
where  parts  or  completed  PFDs  are 
stored: 

(v)  Have  an  inspector  observe  the 
production  methods  used  in  producing 
the  first  PFD  lot  and  observe  any 
revisions  in  production  methods  made 
thereafter;  and 

(vi)  Allow  the  inspector  to  take 
samples  of  completed  PFDs  or  of 
component  materials  for  tests  required 
by  this  subpart  and  for  tests  relating  to 
the  safety  of  the  design. 

(2)  Recognized  laboratory  oversight. 
An  inspector  from  a  recognized 
laboratory  shall  oversee  production  in 
accordance  with  the  MOU.  During 
production  oversight,  the  inspector  shall 
not  perform  or  supervise  any  production 
test  or  inspection  unless — 

(i)  The  manufacturer  has  a  valid 
approval  certificate;  and 

(ii)  The  inspector  has  first  observed 
the  manufacturer's  production  methods 
and  any  revisions  to  those  methods. 

(3)  The  inspector  must  perform  or 
supervise  testing  and  inspection  of  at 
least  one  in  each  five  lots  of  PFDs 
produced. 

(4)  During  each  inspection,  the 
inspector  must  check  for  compliance 
with  the  manufacturer's  quality  control 
procedures. 

(5)  Except  as  provided  in  paragraph 
(c)(6)  of  this  section,  at  least  once  each 
calendar  quarter,  the  inspector  must 
examine  the  manufacturer's  records 
required  by  §  160.076-33  and  observe 
the  manufacturer  perform  each  of  the 
tests  required  by  §  160.076-31(c). 


(6)  If  less  than  six  lots  are  produced 
during  a  calendar  year,  only  one  lot 
inspection  and  one  records' 
examination  and  test  performance 

observation  are  required  during  that 
year.  Each  lot  tested  and  inspected 
under  paragraph  (c)(3)  of  this  section 
must  be  v«thin  seven  lots  of  the 
previous  lot  inspected. 

(d)  PFD  lots.  A  lot  number  must  be 
assigned  in  accordance  with  UL  1180  to 
each  group  of  PFDs  produced.  Lots  must 
be  numbered  serially.  A  new  lot  must  be 
started  whenever  any  change  in 
materials  or  a  revision  to  a  production 
method  is  made,  and  whenever  any 
substantial  discontinuity  in  the 
production  process  occurs.  Changes  in 
lots  of  component  materials  must  be 
treated  as  changes  in  materials.  The  lot 
number  assigned,  along  with  the 
approval  number,  must  enable  the  PFD 
manufacturer,  by  referring  to  the  records 
required  by  this  subpart,  to  determine 
the  supplier  of  the  components  used  in 
the  PFD  and  the  component  suppUer's 
identifying  information  for  the 
component  lot. 

(e)  Samples.  For  the  tests, 
examinations,  and  inspections  required 
by  §  160.076-31,  inspectors  and 
manufacturers  shall  select  samples  as 
provided  in  this  paragraph. 

(1)  Samples  shall  be  selected  at 
random  from  a  lot  in  which  all  PFDs  or 
materials  in  the  lot  are  available  for 
selection.  Except  as  provided  in 

§  160.076-31(c),  samples  must  be 
selected  from  completed  PFDs. 

(2)  Different  samples  must  be  selected 
for  the  manufacturer's  and  inspector's 
tests,  except,  if  the  total  production  for 
any  five  consecutive  lots  does  not 
exceed  250  PFDs,  the  manufacturer's 
and  inspector's  tests  may  be  run  on  the 
same  sample(s)  at  the  same  time. 


(3)  The  number  of  samples  selected 
per  lot  must  be  at  least  equal  to  the 
appUcable  nimiber  required  by  Table 
160.076-29A  for  manufactiuers  or  Table 
160.076-29B  for  inspectors. 

(4)  The  following  additional 
requirements  apply  as  indicated  in 
Table  160.076-29A  to  individual 
sample  selections  by  manufactxuers: 

(i)  Samples  must  be  selected  from 
each  lot  of  incoming  material.  The  tests 
required  under  paragraphs  160.076- 
25(d)(2)(i)  through  160.076-25(d)(2)(iv) 
prescribe  the  number  of  samples  to 
select. 

(ii)  Samples  selected  for  the  indicated 
tests  may  not  be  used  for  more  than  one 
test. 

(iii)  If  a  sample  fails  the  over-pressure 
test,  ^e  number  of  samples  to  be  tested 
in  the  next  lot  produced  must  be  at  least 
two  percent  of  the  total  number  of  PFDs 
in  the  lot  or  10  PFDs,  whichever  is 
greater. 

(iv)  The  indicated  test  must  be 
conducted  at  least  once  each  calendar 
quarter  or  whenever  a  new  lot  of 
material  is  used  or  a  production  process 
is  revised. 

(5)  The  following  additional 
requirements  apply  as  indicated  in 
Table  160.076-29B  to  individual  sample 
selections  by  inspectors: 

(i)  Samples  selected  for  the  indicated 
tests  may  not  be  used  for  more  than  one 
test. 

(ii)  The  indicated  test  may  be  omitted 
if  it  was  conducted  by  the  manufacturer 
on  the  materials  used  and  by  the 
inspector  on  a  previous  lot  within  the 
past  12  months. 

(iii)  One  sample  of  each  means  of 
marking  on  each  type  of  fabric  or  finish 
used  in  PFD  construction  must  be  tested 
at  least  every  six  months  or  whenever  a 
new  lot  of  materials  is  used. 


Table  160.076-29A— Manufacturer's  Sampling  Plan 


NuiTtier  of  samples  per  lot— lot  size: 

1-100 

101-200 

201-300 

301-500 

501-750 

751-1000 

Tests: 

Inflation  Chamber  Materials  

See  Note* 

1 

1 

1 
2 

2 
3 

2 

4 

3 
6 

4 

Over-pressure  • ' » 

8 

Air  Retention 

Every  Device  in  ttie  Lot 

Buoyancy  &  Inflation,  Medium  Retention 

1 

2 

3 

4 

6 

8 

Tensile  Strength  

See  Note  <« 

Detailed  Product  Examination  _ - 

Retest  Sample  Size" - 

2 

2 

3 
13 

4 
13 

6 
20 

8 
20 
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Table  160.076-29A— Manufacturer's  Sampung  Plat*— Continued 


Final  Lo<  Inspection 


Number  of  samples  per  kX— lot  size: 


1-1W 


101-200 


201-300 


301-600 


501-750 


751-1000 


Notes  to  Table: 
•See\@  160.076-29(e)(4)(0. 
«•  See  N@  1 60.076-29(e)(4)(l) 
■^See^  160.076-29(e)(4)(iii). 
0  See  N@  1 60.076-29(e)(4)(iv). 


Every  Device  in  the  Lot 


Table  160.076-29B— Inspector's  Sampung  Plan 


Number  of  samples  per  lol-tot 

size: 

1-100 

101-200 

201-300 

301-500 

501-750 

751-1000 

Tests: 

Over-pressure* 

1 
1 
1 

1 
1 

1 

2                    2 
2                    2 
2                    2 

3 
3 
3 

Air  Retention 

4 

Buoyartcy  &  Inflation,  Medium  Retention 

4 

Tensile  Sta^ength  

4 

Waterpoof  marking  „ 

SeeNotec 

Detailed  Product  Examinaton 

Retest  Sample  Size* 

1 
10 

10 

1 
10 
15 

1 
13 
20 

2 

13 
25 

2 
20 
27 

3 

Final  Lot  Inspection  

20 

30 

Notes  to  Table: 
■  See/@  1 60.076-29(e)(5)(i). 
"  See/@1 60.076-29(e)(5)(ii). 
'  See/@160.076-29(e)(5)(iiO. 

• 

(f)  Accept/reject  criteria: 
manufacturer  testing.  (1)  A  PFD  lot 
passes  production  testing  if  each  sample 
passes  each  test. 

(2)  In  lots  of  200  or  less  PFDs,  the  lot 
must  be  rejected  if  any  sample  fails  one 
or  more  tests. 

(3)  In  lots  of  more  than  200  PFDs,  the 
lot  must  be  rejected  if — 

(i)  One  sample  fails  more  than  one 
test; 

(ii)  More  than  one  sample  fiails  any 
test  or  combination  of  tests;  or 

(iii)  One  sample  fails  one  test  and  in 
redoing  that  test  with  the  number  of 
samples  specified  for  retesting  in  Table 
160.076-29A,  one  or  more  samples  fail 
the  retest. 

(4)  A  rejected  PFD  lot  may  be  retested 
only  if  allowed  under  §  160.076-31(e). 

(g)  Accept/reject  criteria:  independent 
laboratory  testing.  (1)  A  lot  passes 
production  testing  if  each  sample  passes 
each  test. 

(2)  A  lot  must  be  rejected  it — 

(i)  A  sample  fails  more  than  one  test: 
(ii)  More  than  one  sample  fails  any 
test  or  combination  of  tests;  or 

(iii)  One  sample  fails  one  test  and  in 
redoing  that  test  with  the  niunber  of 
samples  specified  for  retesting  in  Table 
160.076-29B,  one  or  more  samples  fail 
the  test. 

(3)  A  rejected  lot  may  be  retested  only 
if  allowed  under  §  160.076-31(e). 


(h)  Facilities  and  equipment.  (1) 
General.  The  manufacturer  must 
provide  the  test  equipment  and  faciUties 
necessary  for  performing  production 
tests,  examinations,  and  inspections, 
unless  Commandant  has  accepted 
testing  at  a  location  other  than  the 
manufacturer's  facility. 

(2)  Calibration.  The  manufacturer 
must  have  the  calibration  of  all  test 
equipment  checked  at  least  every  six 
months  by  a  weights  and  measures 
agency  or  the  equipment  manufacturer, 
distributor,  or  dealer. 

(3)  Facilities.  The  manufacturer  must 
provide  a  suitable  place  and  the 
necessary  equipment  for  the  inspector  to 
use  in  conducting  or  supervising  tests. 
For  the  final  lot  inspection,  the 
manufacturer  must  provide  a  suitable 
working  environment  and  a  smooth-top 
table  for  the  inspector's  use. 

S16a07»-31    Production  tests  and 
examinations. 

(a)  Samples  used  in  testing  must  be 
selected  in  accordance  with  §  160.076- 
29(e). 

(b)  On  each  sample  selected — 

(1)  The  manufacturer  must  conduct 
the  tests  in  paragraphs  (c)(2)  through 
(c)(8)  of  this  section; 

(2)  The  recognized  laboratory 
inspector  must  conduct  or  supervise  the 
tests  in  paragraphs  (c)(4)  through  (c)(8) 
of  this  section;  and 


(3)  In  addition  to  meeting  the 
requirements  of  this  section,  each  test 
result  must  meet  the  requirements,  if 
any,  contained  in  the  approved  plans 
and  sp>ecifications. 

(c)  When  conducting  the  tests 
specified  by  this  paragraph,  the 
following  conditions  must  be  met: 

(1)  Inflation  chamber  materials.  The 
average  and  individual  results  of  testing 
the  minimum  number  of  samples 
prescribed  by  §  160.076-25(d)(2)  must 
comply  with  the  requirements  in 
§160.076-21  (b)  and  (c)  for 
permeabiUty,  grab  strength,  and  tear 
strength.  Lots  not  meeting  this 
requirement  must  be  rejected  and, 
unless  authorized  by  the  Commandant, 
may  not  be  subdivided  and  retested. 

(2)  Seam  strength.  The  seams  in  each 
inflation  chamber  of  each  sample  must 
be  tested  in  accordance  with  §  160.076- 
25(d)(2)(iv).  The  results  for  each 
inflation  chamber  must  be  at  least  90% 
of  the  results  obtained  in  approval 
testing. 

(3)  Over-pressure.  Each  sample  must 
be  tested  in  accordance  with  and  meet 
UL  1180  section  7.15.  Prior  to  initiating 
the  test  at  the  specified  values,  samples 
may  be  prestressed  by  inflating  them  to 
a  greater  pressure  than  the  required  test 
pressure. 

(4)  Air  retention.  Each  sample  must  be 
tested  in  accordance  with  and  meet  UL 
1180  section  7.16.  Prior  to  initiating  the 
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test  at  the  specified  values,  test  samples 
may  be  prestres^d  by  inflating  to  a 
pressure  greater  than  the  design 
pressxue.  but  not  exceeding  50  percent 
of  the  required  pressure  for  the  tests  in 
paragraph  (c)(3)  of  this  section.  No 
alternate  test  method  may  be  used  that 
decreases  the  length  of  the  test  unless 
authorized  by  the  Commandant.  Such 
alternative  test  must  require  a 
proportionately  lower  allowable 
pressxire  loss  and  the  same  percentage 
sensitivity  and  accuracy  as  the  standard 
allowable  loss  measured  with  the 
standard  instnunentation. 

(5)  Buoyancy  and  inflation  medium 
retention.  Each  sample  must  be  tested  in 
accordance  with  and  meet  UL  1180 
section  7.2.2-7.2.10.  except  7.2.5.  Each 
buoyancy  value  must  fall  within  the 
tolerances  specified  in  the  approved 
plans  and  specifications. 

(6)  Tensile  strength.  Each  sample 
primary  closure  system  must  be  tested 
in  accordance  with  and  meet  UL  1180 
section  7.4.1  and  .2. 

(7)  Detailed  product  examination. 
Each  sample  PFD  must  be  disassembled 
to  the  extent  necessary  to  determine 
compliance  with  the  following: 

(i)  All  dimensions  and  seam 
allowances  must  be  within  tolerances 
prescribed  in  the  approved  plans  and 
specifications. 

(ii)  The  torque  of  each  screw  type 
mechanical  fastener  must  be  within  its 
tolerance  as  prescribed  in  the  approved 
plans  and  specifications. 

(iii)  The  arrangement,  markings,  and 
workmanship  must  be  as  specified  in 
the  approved  plans  and  specifications 
and  this  subpart. 

(iv)  The  PFD  must  not  contain  any 
apparent  defects. 

(8)  Waterproof  marking  test.  Each 
sample  must  be  completely  submerged 
in  45-C  (110-F)  water  with  mild 
detergent  for  a  minimum  of  30  minutes, 
and  then  removed  and  immediately 
placed  on  a  hard  surface.  The  markings 
must  be  vigorously  rubbed  with  the 
fingers  for  15  seconds,  and  then  placed 
on  a  soft  surface  and  rubbed  again  in  the 
same  maimer.  If  the  printing  becomes 
illegible,  the  sample  must  be  rejected. 

(d)  Final  lot  examination  and 
inspection— (\]  General.  On  each  PFD 
lot  that  passes  production  testing,  the 
manufacturer  shall  perform  a  final  lot 
examination  and.  on  every  fifth  lot,  a 
laboratory  inspector  shall  perform  a 
final  lot  inspection.  Samples  must  be 
selected  in  accordance  wath  paragraph 
§  160.076-29(e).  Each  final  lot  must 
demonstrate — 

(i)  First  quality  workmanship; 
(ii)  That  the  general  arrangement  and 
attachment  of  all  components,  such  as 
body  straps,  closures,  inflation 


mechanisms,  tie  tapes,  and  drawstrings 
are  as  specified  in  the  approved  plans 
and  specifications; 

(iii)  CompUance  with  the  marking 
requirements  in  §  160.076-39;  and 

Civ)  That  the  information  pamphlet 
and  owner's  manual  required  by 
§  160.076-35  and  160.076-37. 
respectively,  are  sec\u«ly  attached  to  the 
device,  with  the  pamphlet  selection 
information  visible  and  accessible  prior 

to  purchase. 

(2)  Accept/reject  criteria.  Each 
nonconforming  PFD  must  be  rejected.  If 
three  or  more  nonconforming  PFDs  are 
rejected  for  the  same  kind  of  defect,  lot 
examination  or  inspection  must  be 
discontinued  and  the  lot  rejected. 

(3)  Manufacturer  examination.  This 
examination  must  be  conducted  by  a 
manufacturer's  representative  who  is 
familiar  with  the  approved  plans  and 
specifications,  the  functioning  of  the 
PFD  and  its  components,  and  the 
production  testing  procedures.  This 
person  must  not  be  responsible  for 
meeting  production  schedules  or  be 
supervised  by  someone  who  is.  This 
person  must  prepare  and  sign  the  record 
required  by  159.007-13(a)  of  this 
chapter  and  160.076-33(b). 

(4)  Independent  laboratory 
inspection,  (i)  The  inspector  must 
discontinue  lot  inspection  and  reject  the 
lot  if  examination  of  individual  PFDs  or 
the  records  for  the  lot  shows 
noncompliance  with  either  this  section 
or  the  laboratory's  or  the  manufacturer's 
quality  control  procedures. 

(ii)  If  the  inspector  rejects  a  lot.  the 
inspector  must  advise  the  Commandant 
or  the  recognized  laboratory  within  15 

days. 

(.iii)  The  inspector  must  prepare  and 
sign  the  inspection  record  required  by 
159.007-13(a)  of  this  chapter  and 
160.076-33(b).  If  the  lot  passes,  the 
record  must  include  the  inspector's 
certification  that  the  lot  passed 
inspection  and  that  no  evidence  of 
noncompliance  with  this  section  was 

observed. 

(e)  Disposition  of  rejected  PFD  lot  or 
PFD.  (1)  A  rejected  PFD  lot  may  be 
resubmitted  for  testing,  examination  or 
inspection  if  the  manufacturer  first 
removes  and  destroys  each  defective 
PFD  or.  if  authorized  by  the 
Commandant,  reworks  the  lot  to  correct 

the  defect. 

(2)  Any  PFD  rejected  in  a  final  lot 
examination  or  inspection  may  be 
resubmitted  for  examination  or 
inspection  if  all  defects  have  been 
corrected  and  reexamination  or 
reinsnection  is  authorized  by  the 
Commandant. 

(3)  A  rejected  lot  or  rejected  PFD  may 
not  be  sold  or  offered  for  sale  imder  the 


representation  that  it  meets  this  subpart 
or  that  it  is  Coast  Guard-approved. 

§  1 60.07ft-33    Manufacturer  records. 

(a)  Each  manufacturer  of  inflatable 
PFDs  shall  keep  the  records  of 
production  inspections  and  tests  as 
required  by  §159.007-13  of  this 
chapter,  except  that  they  must  be 
retained  for  at  least  120  months  after  the 
month  in  which  the  inspection  or  test 
was  conducted. 

(b)  In  addition  to  the  information 
required  by  §  159.007-13  of  this 
chapter,  the  manufact\u«r's  records 
must  also  include  the  following 
information: 

(1)  For  each  test,  the  serial  nim:iber  of 
the  test  instrument  used  if  more  than 
one  test  instrument  was  available. 

(2)  For  each  test  and  inspection,  the 
identification  of  the  samples  used,  the 
lot  number,  the  approval  nvunber,  and 
the  number  of  PFDs  in  the  lot. 

(3)  For  each  lot  rejected,  the  cause  for 
rejection,  any  corrective  action  taken, 
and  the  final  disposition  of  the  lot. 

(4)  For  all  materials  used  in 
production  the — 

(i)  Name  and  address  of  the  supplier; 

(ii)  Date  of  purchase  and  receipt; 

(iii)  Lot  number;  and 

(iv)  Where  required  by  §  164.019-5  of 
this  chapter,  the  certification  received 
with  standard  components. 

(5)  A  copy  of  this  subpart. 

(6)  Each  document  incorporated  by 
reference  in  §  160.076-11. 

(7)  A  copy  of  the  approved  plans  and 
specifications. 

(8)  The  approval  certificate  obtained 
in  accordance  with  §  2.75-1  and  2.75- 
5  of  this  chapter. 

(9)  Certificates  evidencing  calibration 
of  test  equipment,  including  the  identity 
of  the  agency  performing  the  calibration, 
date  of  calibration,  and  results. 

(c)  A  description  or  photographs  of 
procedures  and  equipment  used  in 
testing  required  by  §  159.007-13(a)(4)  of 
this  chapter,  is  not  required  if  the 
manufactvuer's  procedures  and 
equipment  meet  the  requirements  of  this 
subpart. 

(d)  The  records  required  by  paragraph 
(b)(4)  of  this  section  must  be  kept  for  at 
least  120  months  after  preparation.  All 
other  records  required  by  paragraph  (b) 
of  this  section  must  be  kept  for  at  least 
60  months  after  the  PFD  approval 
expires  or  is  terminated. 

§  160.076-35    Information  pamphleL 

A  pamphlet  that  is  consistent  in 
format  to  that  specified  in  UL  1123  must 
be  attached  to  each  inflatable  PFD  sold 
or  offered  for  sale  in  such  a  way  that  a 
prospective  purchaser  can  read  the 
pamphlet  prior  to  purchase.  The 


pamphlet  text  and  layout  must  be 
submitted  to  the  Commandant  for 
approval.  The  text  must  be  printed  in 
each  pamphlet  exactly  as  approved  by 
the  Commandant.  Additional 
information,  instructions,  or 
illustrations  must  not  be  included 
within  the  approved  text  and  layout. 
Sample  pamphlet  text  and  layout  may 
be  obtained  by  contacting  the 
Commandant.  This  pamphlet  may  be 
combined  with  the  manual  required  by 
§  160.076-37  if  PFD  selection  and 
warning  information  is  provided  on  the 
PFD  packaging  in  such  a  way  that  it 
remains  visible  imtil  purchase. 

§160.076-37    Owner's  manual. 

(a)  General.  The  manufacturer  must 
provide  an  owner's  manual  with  each 
inflatable  PFD  sold  or  offered  for  sale. 
A  draft  of  the  manual  for  each  model 
must  be  submitted  for  approval  in 
accordance  with  §  160.076-13. 

(b)  Manual  contents.  Each  owner's 
manual  must  contain  the  information 
specified  in  UL  1180  section  11  and — 

(1)  In  addition  to  the  information 
specified  in  UL  1180  section  11.2. 
instructions  that  a  user  may  need  to 
partially  deflate  the  PFD  to  climb  out  of 
the  water  unaided; 

(2)  The  manufacturer's  expected 
service  life  of  the  device  under  normal 
use  with  a  description  of  normal  and 
abnormal  use  as  well  as  conditions  that 
are  particularly  deleterious; 

(3)  Warnings  about  possible  misuse 
which  could  be  hazardous,  such  as  a 


warning  against  wearing  a  PFD  that  has 
automatic  inflation  under  restrictive 
clothing.  Warnings  must  be  presented  in 
a  format  consistent  with  ASTM  F  1166. 
section  29; 

(4)  If  the  PFD  is  approved  under  the 
LSI  provisions  of  §  160.076-27.  an 
estimate  of  the  user's  chances  of 
survival  if  the  user  complies  with  the 
conditions  and  assumptions  upon 
which  approval  of  the  PFD  was  based, 
and  an  estimate  of  the  chances  of 
siuvival  if  the  user  does  not  comply; 
and 

(5)  If  the  PFD  is  conditionally 
approved,  an  explanation  of  the 
meaning  of.  and  reasons  for,  the 
approval  conditions. 

§160.076-39    Marking. 

(a)  General.  Each  inflatable  PFD  must 
be  marked  as  specified  in  UL  1180 
section  10  and  this  section. 

(b)  PFD  Type.  Based  on  its  approval 
certificate,  each  PFD  must  be  marked  as 
follows — 

(1)  "Type  I  PFD"; 

(2)  "Type  U  PFD"; 

(3)  "Type  HI  PFD";  or 

(4)  "Type  V  [insert  exact  text  of 
description  noted  on  the  approval 
certificate,  if  any]  PFD— [insert  text 
required  by  paragraph  (c)  of  this 
section].  This  PFD  provides  in-water 
performance  equivalent  to  a  Type  [insert 
performance  type  criteria  noted  on  the 
approval  certificate]  PFD." 

(c)  Unless  otherwise  specified  on  its 
approval  certificate,  a  Type  V. 
conditionally  approved  inflatable  PFD 


must  be  marked  "approved  only  when 
worn". 

(d)  Additional  markings.  (1)  Unless 
otherwise  noted  on  the  approval 
certificate,  each  inflatable  PFD  must  be 
marked  with  the  following: 

(i)  "NOT  APPROVED  FOR  USE  ON 
COMMERCIAL  VESSELS." 

(ii)  The  unique  model,  style,  or  part 
number  of  the  inflation  mechanism 
approved  for  use  on  the  PFD. 

(2)  Additionally,  where  appropriate, 
each  inflatable  PFD  must  be  marked 
with  a  permanent  and  prominent 
warning  against  any  foreseeable  misuse 
of  the  PFD  that  will  result  in  a 
particularly  hazardous  condition,  such 
as  wearing  an  automatically  activated 
belt-pack  style  PFD  on  the  back. 

(e)  Inflation  mechanisms.  Each 
manual,  automatic,  or  manual-auto 
inflation  mechanism  must  be 
permanently  marked  with  its  unique 
model  number. 

(f)  Unless  marked  with  a  universal 
symbol  accepted  by  the  Commandant, 
the  inflation  handle  of  a  manual 
inflation  mechanism  must  be  marked 
"Jerk  to  inflate".  The  marking  must  be 
waterproof,  permanent,  and  quickly 
readable  from  a  distance  of  1.5  m  (5 
feet). 

Dated:  June  1, 1395. 
J.C.  Card. 

Rear  Admiral  U.S.  Coast  Guard,  Chief,  Office 
of  Marine  Safety,  Security  and  Environmental 
Protection. 

BILLMO  COOE  4«1»-14-P 
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Appendix  I  —  Example  inflatable  PFD  pamphlet 
Note  ~  The  following  appendix  will  not  appear  in  the  Code  of  Federal  Regulations. 


Summary:  The 
information  contained 
in  this  appendix  is  for 
informational  purposes 
only.  The  PFD 
pamphlet  page  layouts 
that  follow  arc 
examples  of  the  type  of 
infonnation  that  would 
be  acceptable  for 
meeting  the 
requirements  of  § 
160.076-35  for  an 
inflatable,  yoke  style, 
manually  activated 
Type  III  PFD.  Section 
§  160.076-35  requires 
that  the  informatiui  be 
provided  in  a  format 
and  colors  consistent 
with  the  requirements 
of  UL 1123. 


The  following  is  an  example  of  the  front  cover: 


K^hoose  the  f& 


.■■■-^-4^^-Tt'r^:'.  ■    -■*'•*■.  •*-.'5-;  -..v-T  tf -yr--- 


^m)) 


Is  this  the  right  PFD  for: 

♦  The  type  of  boating  you  do? 

♦  Your  swimming  ability? 

♦  Your  body  type?     f'^o/c inside) 


This  is  a  USCG  approved  INFLATABLE  Type  III  PFD 
(FLOTATION  AID). 

It's  the  most  comfortable  to  wear  when  ifs  hot. 

I 

i 

C;^=*  It  requires  maintenance  and  is  not  recommended    [ 
for  individuals  who  can't  swim. 


Note:  Oo  not  renrtovet^pampNeit.  No  peoon  morsel  or 
offer  o  PFD  fcxsde  which  facte  Ihlspomphier. 


Zl 
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The  following  is  an  example  of  the  inside  front  cover: 


A  Type  III  Inflatable  PFD 
(Flotation  Aid)  is: 

NOT  FOR  use  by  NON-SWIMMERS  OR 
WEAK  SWIMMERS,  unless  worn 
INFLATED. 

NOT  FOR  USE  BY  CHILDREN  younger  than 
1 6  years  of  age  OR  BY  PERSONS  WEIGHING 
LESS  THAN  80  POUNDS. 


WARNING 

THIS  PFD  WILL  NOT  FLOAT  WITHOUT  INFLAnON. 

YOU  MUST  REARM  THIS  PFD  AFTER  EACH  USE. 

YOU  MUST  CHECK  THE  STATUS  OF  THE  INFLATOR 
BEFORE  EACH  OUTING. 


In  order  fa  this  PFD  to  function  properly,  you  nnust 
inflate  it  vWien  flotation  is  needed. 

See  Owner's  Manual  for  status  check  and 
rearming  instructions. 

Inflatable  PFDs  require  more  frequent 

checlcs  ttX3n  ttx>se  which  ore  inherently  buoyant. 
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The  following  is  an  example  of  page  1: 


Advcanloges: 

Comfortable  for  continixxjs 
wea. 

Least  bulky  of  all  designs. 

Good  flotation  when 
inflated. 

Most  comfortable  for  use 
in  hot  weather. 

After  inflation,  this  PFD 
will  support  rrxjst  wearers 
in  a  face-up  position  in 
the  water. 

Available  in  one  universal 
adult  size. 


Disadvantages: 

Needs  proper  rearming  and 
majnterxance  in  order  to 
provide  flotation. 

Sonne  users  rrxiy  need 
assistance  to  pxoperty 
rearm  inflator. 

Will  not  povide  flotation 
wittxxjt  inflation. 


tntended  Uses: 

General  boating  activities  by  adults. 

Inland  waters,  or  wtiere  tt^re  is  a 
good  chance  of  a  fast  rescue. 

Continuous  wear  so  If  s  available 
In  an  emergency. 


Do  not  wear  an  Inflatable  PFD  urxler  restrictive 
clotfilng,  because  automatic  or  accidental 
manual  Inflation  could  restrict  breattiing 
or  Injure  you. 


^iifTOtenotiMaabl»forij>»lRwt^^ 
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Insert  pages  similar  to  pages  1-8,  and  13  of  UL 1123  Appendix  B  and 
renumber  accordingly. 

The  following  is  an  example  of  the  inside  back  cover: 


■2  qHQ 


i 


.=     Cl 


ill 
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The  following  is  an  example  of  the  back  cover: 


•pp 


fTOs  vi#^  052  ouio  Ir^otoi  should  not  b^^ 
fulylr«c*edoiaiyt)^bieciL*oW^^        ^ 

Chedc  the  sfcrtus  <rf  tie  Inflexion  system  <^  tife 
InllGrtable  PFD  l3#oie  ecK^ 

Check  t*  inicWDte  PFD  for  1^ 
once  eveiy  two  months 

Recwn  Ihe  rrflallon  system  erf  tNs  Irtlo^abte 
PFD  after  each  Moton     ^ 

Fiequenr  useis  of  InSkMtMV^Ds^hokJkl  chedc 
them  moie  oftea  parttetiCBV  If  used  around 
shaip  ecMpment  ■©  flshmg  gear 


INFLATABLE    PFD    CHECKLIST 

When  preparing  fa  an  outing,  ask  yourself: 

□  HAVE  I  CHECKED  THE  STATUS  OF  THE 
INFLATOR?  Check  It  before  each  outing. 

□  \ia\/e  I  checked  my  Infkatable  PFD  for  leaks 
In  tt>e  last  two  months? 

rn  Do  I  hove  the  right  PFD  for  this  activity? 

r— ,  How  does  my  PFD  work  In  tf^e  water? 
LJ  Have  I  tested  it  ttils  season? 

□  Do  I  have  the  right  size  PFDs  for  each  person 
(according  to  the  label)  and  do  they  fit  snugly? 

□  Hove  I  checked  my  ottier  Inflatable  PFDs  In 
the  same  manr>er  in  wlTk^h  I  checked  my  own? 


IFR  Doc.  95-15077  Filed  6-22-95;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Parts  175, 179,  and  181 

46  CFR  Parts  2, 159,  and  160 

[CGO  93-055] 
RIN2115-AE58 

Approval  Of  Inflatable  Personal 
Flotation  Devices  (PFDs)  for 
Recreational  Boaters 

agency:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  proposes  to 
establish  approval  procedures  for 
recreational  inflatable  personal  flotation 
devices  (PFDs),  revise  the  approval 
procedures  for  other  kinds  of 
recreational  PFDs  and  make  editorial 
changes.  These  procedures  are  intended 
to  establish  an  efficient  approval 
procedure  for  PFDs.  The  Coast  Guard 
anticipates  that  recreational  boaters  will 
be  more  likely  to  wear  inflatable  PFDs 
than  currently  approved  devices, 
thereby  increasing  use  of  PFDs  by  the 
boating  public  and  saving  lives. 
DATES:  Comments  must  be  received  on 
or  before  October  23,  1995. 
ADDRESSES:  Comments  may  be  mailed  to 
the  Executive  Secretary,  Marine  Safety 
Council  {G-LRA/3406}  (CGD  93-055), 
U.S.  Coast  Guard  Headquarters,  2100 
Second  Street  SW.,  Washington,  DC 
20593-0001,  or  may  be  delivered  to 
room  3406  at  the  same  address  between 
8  a.m.  and  3  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  The 
telephone  number  is  (202)  267-1477. 
Comments  on  collection-of-information 
requirements  must  be  mailed  also  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  725  17th  Street  NW., 
Washington,  DC  20503,  ATTN:  Desk 
Officer,  U.S.  Coast  Guard. 

The  Executive  Secretary  maintains  the 
public  docket  for  this  rulemaking. 
Comments  will  become  part  of  this 
docket  and  will  be  available  for 
inspection  or  copying  at  room  3406, 
U.S.  Coast  Guard  Headquarters,  between 
8  a.m.  and  3  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 

A  copy  of  the  material  listed  in 
"Incorporation  by  Reference"  of  this 
preamble  is  available  for  inspection  at 
room  1404,  U.S.  Coast  Guard 
Headquarters. 

FOR  FURTHER  INFORMATTON  CONTACT:  Mr. 
Robert  Markle,  U.S.  Coast  Guard, 
Survival  Systems  Branch  (G-MVI-3), 
telephone  (202)  267-1444,  facsimile 
(202)  267-1069,  or  electronic  mail 


"mvi-3/G-M@cgsmtp.comdt.uscg.mil". 
A  copy  of  this  proposed  rule  may  be 
obtained  by  calling  the  Coast  Guard's 
toll-free  Customer  Infoline,  1-800-368- 
5647.  In  Washington,  DC,  call  267-0780. 

SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  data, 
views,  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  rulemaking 
(CGD  93-055)  and  the  specific  section  of 
this  proposal  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  Please  submit  two  copies  of 
all  comments  and  attachments  in  an 
unbound  format,  no  larger  than  8V2  by 
1 1  inches,  suitable  for  copying  and 
electronic  filing.  Persons  wanting 
acknowledgment  of  receipt  of  comments 
should  enclose  stamped,  self-addressed 
postcards  or  envelopes. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period.  It  may  change  this  proposal  in 
view  of  the  comments. 

The  Coast  Guard  plans  no  public 
hearing.  Persons  may  request  a  public 
hearing  by  writing  to  the  Marine  Safety 
Council  at  the  address  under 
"ADDRESSES.  "  The  request  should 
include  the  reasons  why  a  hearing 
would  be  beneficial.  If  it  determines  that 
the  opportunity  for  oral  presentations 
vkdll  aid  this  rulemaking,  the  Coast 
Guard  will  hold  a  public  hearing  at  a 
time  and  place  announced  by  a  later 
notice  in  the  Federal  Register. 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  document  are  Mr.  Robert 
Markle,  Project  Manager,  U.S.  Coast 
Guard,  Survival  Systems  Branch  (G- 
MVI-3),  and  Ms.  Helen  Boutrous, 
Project  Counsel,  Office  of  Chief  Counsel. 

Regulatory  History 

On  November  9,  1993,  the  Coast 
Guard  published  an  Advance  Notice  of 
Proposed  Rulemaking  (ANPRM)  entitled 
"Inflatable  Personal  Flotation  Devices" 
in  the  Federal  Register  (58  FR  59428). 
The  Coast  Guard  received  nine  letters 
commenting  on  the  ANPRM.  One  of  the 
comments  requested  a  public  hearing, 
however,  after  consideration,  the  Coast 
Guard  determined  that  no  new  issues 
would  have  been  raised  which  would 
have  materially  assisted  the  Coast  Guard 
in  developing  this  rule.  Therefore,  no 
public  hearing  was  held. 

Background  and  Purpose 

The  November  9,  1993,  ANPRM 
discussed  the  Coast  Guard's  intention  to 


adopt  structural  and  performance 
standards  for  inflatable  personal 
flotation  devices  (PFD)  used  on 
recreational  boats,  as  well  as  the 
procedures  for  approval  and  carriage 
requirements.  The  ANPRM  discussed 
the  Coast  Guard's  intention  to 
participate  in  the  development  of  an 
Underwriters  Laboratories  (UL)  standard 
for  inflatable  PFDs,  which  would  be  the 
basis  for  Coast  Guard  approval  of  these 
devices.  The  UL  standard  (UL  1180)  is 
complete,  with  one  section  reserved.  An 
interim  final  rule  (IFR)  which 
establishes  Coast  Guard  approval 
standards  for  inflatable  PFDs  for 
recreational  boats  based  on  UL  1180,  is 
published  elsewhere  in  today's  edition 
of  the  Federal  Register.  The  reserved 
section  of  UL  1180  will  contain  text  for 
information  pamphlets  to  accompany 
inflatable  PFDs.  UL  expects  to  complete 
this  section  within  a  year.  The  Coast 
Guard  anticipates  that  it  will 
incorporate  those  provisions  by 
reference  once  they  are  completed. 
Proposed  pamphlet  requirements  are 
discussed  later  in  this  preamble  under 
"Information  pamphlet."  UL  1180  was 
developed  in  accordance  with  the 
American  National  Standards  Institute 
(ANSI)  procedure  for  voluntary  industry 
standards,  providing  opportunity  for 
participation  by  interested  parties. 
Publication  of  the  IFR  vdll  permit 
manufacturers  to  proceed  with  the 
manufacture  and  approval  of  these 
devices.  Limited  procedures  to  allow  for 
approval  of  inflatable  devices  are 
included  in  the  IFR. 

This  notice  proposes  various  other 
rule  changes  related  to  the  approval  of 
inflatable  PFDs  for  recreational  boats 
which  would  establish  an  approval 
procedure  that  would  allow  for  the  use 
of  independent  laboratories  in  the 
approval  process.  These  proposed  rules 
were  not  published  as  part  of  the  IFR 
because  they  may  affect  the  approval  of 
other  PFDs  to  a  limited  extent  and  the 
public  has  not  yet  had  a  chance  to  fully 
participate  in  their  development. 

Discussion  of  Comments 

The  issues  raised  by  the  comments 
received  in  response  to  the  ANPRM  that 
pertained  to  the  standards  for  inflatable 
PFDs  were  discussed  in  the  IFR  (CGD 
94-110)  published  elsewhere  in  today's 
edition  of  the  Federal  Register.  The 
issues  raised  by  the  comments  that 
pertained  to  the  approval  procedures  for 
PFDs  and  other  issues  addressed  in  this 
NPRM  are  discussed  below. 

Serviceable  Condition 

The  ANPRM  asked  if  "serviceable" 
should  be  defined  as  an  inflatable  PFD 
with  a  properly  armed  inflation 
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mechanism  to  encourage  the 
development  of  inflation  mechanisms 
which  are  easy  to  use  and  easy  to 
maintain. 

One  comment  firom  a  boat  owners 
association  simply  supported  adding  a 
definition  of  "serviceable"  to  the 
regulations.  Another  comment  also 
stated  that  a  definition  of  "serviceable" 
would  be  helphil  and  further  stated  that 
the  desirability  of  professional 
maintenance  by  the  manufacturer  or  an 
authorized  facility  should  be 
considered,  perhaps  after  an  extended 
period  of  service  such  as  five  years. 
Another  comment  stated  that  the  user 
manual  and  product  markings  should 
clearly  direct  the  user  to  pay  proper 
attention  to  the  inflatable  PFD's  state  of 
readiness. 

The  Coast  Guard  agrees  that  an 
explanation  of  the  term  "serviceable"  is 
needed,  and  proposes  to  add  §  175.23 
that  would  set  a  standard  for 
"serviceable  condition"  that  would 
apply  to  all  PFDs,  and  would  include 
additional  specific  requirements  for 
inflatable  PFDs  and  hybrid  inflatable 
PFDs.  The  term  is  presently  used  in  33 
CFR  175.21(a),  but  is  not  defined 
anywhere  in  part  175.  The  requirements 
involving  serviceability  for  all  PFDs  and 
the  more  specific  requirements  for 
inherently  buoyant  PFDs  are  based  on 
guidance  currently  used  by  Coast  Guard 
commercial  vessel  inspectors,  and  by 
Coast  Guard  Auxiliary  examiners.  The 
standard  for  "serviceable"  for  inflatable 
PFDs  is  newly  developed  by  the  Coast 
Guard  for  inclusion  in  this  NPRM. 

The  ANPRM  also  questioned  whether 
the  Coast  Guard  should  require 
professional  servicing  for  inflatable 
PFDs  atapproved  servicing  facilities. 
Three  inflatable  PFD  manufacturers 
supported  professional  servicing; 
however,  they  do  not  believe 
professional  servicing  should  be 
mandatory,  or  that  the  government 
should  set  up  inspection  facilities  at 
taxpayer  expense.  Instead,  the 
comments  suggested  that  professional 
servicing  should  be  recommended  or 
offered  by  the  manufacturers  or  through 
licensed  agents  or  both.  One  of  these 
comments  stated  that  the  required 
owner's  manual  should  provide 
instructions  for  owner  inspection  and 
identify  where  the  owner  can  obtain 
help  if  needed.  Another  of  these 
comments  stated  that  the  Coast  Guard 
should  recommend  annual  user 
inspection  for  air  leaks,  etc.,  and  that 
the  manufacturer  should  offer  servicing 
every  two  years  at  an  affordable  fee.  The 
comment  also  stated  that  after  10  years 
the  chamber  should  no  longer  be 
serviced  and  replacement  should  be 
recommended.  Another  comment  stated 


that  professional  servicing  would  be 
unnecessary  if  quality  is  held  to  a  high 
standard,  and  that  requiring 
professional  servicing  would  greatly 
increase  the  cost  of  owning  an  inflatable 

PFD. 

The  Coast  Guard  is  not  proposing  to 
require  professional  servicing  at  this 
time.  It  agrees  that  the  PFD  owner's 
manual  should  address  both  user 
servicing  and  advice  on  how  to  obtain 
professional  servicing.  The  Coast  Guard 
strongly  encourages  manufacturers  to 
offer  professional  servicing.  The  Coast 
Guard  also  encourages,  but  does  not 
propose  to  require,  manufacturers  to 
keep  records  on  the  condition  of  the 
devices  received  for  servicing  in  order 
to  aid  in  the  successful  introduction  of 
inflatable  PFDs. 

Another  comment  suggested  that  an 
inflatable  PFD  which  is  worn  inflated 
should  be  considered  "serviceable" 
even  if  the  C02  system  is  unarmed.  The 
Coast  Guard  agrees  and  has  included 
this  condition  in  proposed  §  175.23(d). 
Wearing  the  PFD  inflated  is  a  prudent 
action  to  take  if  the  materials  are  not 
available  to  rearm  a  PFD  and  is  a 
reasonable  way  to  ensure  the  safety  of 
the  user  of  an  unarmed  inflatable  PFD. 
A  number  of  other  issues  related  to 
serviceability  were  raised  in  response  to 
the  ANPRM.  These  other  issues 
concerned  the  design  of  the  PFD  and  its 
inflation  mechanism,  and  were 
considered  in  the  development  of  UL 
1180  and  UL  1191.  These  issues  are 
further  addressed  in  the  preamble  to  the 
IFR  discussed  above. 


Defect  Notification 

The  ANPRM  suggested  making 
inflatable  PFDs  "associated  equipment" 
and  subject  to  the  defect  notification 
provisions  of  33  CFR  Part  179,  in 
accordance  with  46  U.S.C.  4310.  It  was 
suggested  that  this  action  would  provide 
better  accountability  and  a  positive 
means  to  identify  reliability  problems 
which  may  arise  as  a  result  of  approval 
of  a  potentially  less  reliable  device.  Five 
comments  favored  making  inflatable 
PFDs  "associated  equipment"  for  the 
purpose  of  defect  notification. 

The  Coast  Guard's  position  is  that 
designating  inflatable  PFDs  as 
associated  equipment  would  provide 
animportant  means  to  help  ensure  the 
safety  of  inflatable  PFDs  used  by  the 
public.  Therefore,  this  NPRM  proposes 
designation  of  inflatable  PFDs  as 
associated  equipment  in  33  CFR  part 
179  in  accordance  with  46  U.S.C.  4310. 
This  would  require  manufacturers  to 
notify  first  purchasers  of  inflatable  PFDs 

of  any  defects  which  may  be  discovered 

after  the  PFDs  have  been  produced  and 

sold. 


Registration  Card 

The  five  comments  that  supported 
making  inflatable  PFDs  "associated 
equipment"  for  the  purpose  of  defect 
notification  did  not  favor  making 
retailers  responsible  for  preparing  first 
purchaser  lists.  Instead,  the  comments 
suggested  a  consumer  registration  card, 
and  a  requirement  that  the  consumer  be 
provided  with  information  that  makes  it 
clear  that  it  is  in  the  consumer's  interest 
to  complete  the  card  and  return  it  to 
manufacturer. 

The  Coast  Guard  finds  that  this 
suggestion  has  merit.  This  NPRM 
proposes  to  add  a  new  subpart  H  to  33 
CFR  part  181,  requiring  manufacturers 
to  provide  a  postage  prepaid  registration 
card  with  each  inflatable  PFD.  This 
appears  to  be  the  most  reasonable  way 
for  manufacturers  to  obtain  the  naines 
and  addresses  of  first  purchasers.  Since 
most  inflatable  PFDs  will  be  sold  at 
retail  or  by  mail  order,  it  appears  to  be 
unreasonable  to  place  the  burden  of 
preparing  purchaser  lists  on  the  seller. 
Prepayment  of  the  postage  will 
encourage  purchasers  to  complete  and 
return  the  cards.  The  cards  should  ease 
the  manufacturers'  recordkeeping 
burden,  since  the  cards  merely  need  to 
be  collected  and  stored  for  five  years. 
They  would  need  to  be  used  only  in  the 
unusual  circumstance  where  first 
purchasers  have  to  be  notified  of  a 
defect.  The  registration  cards  would  be 
required  to  be  securely  attached  to  the 
PFD  in  the  same  manner  as  the 
information  pamphlet,  and  could  even 
be  printed  as  a  separable  part  of  the 
pamphlet.  Retention  of  registration 
cards  would  constitute  compliance  with 
the  requirement  to  exercise  due 
diligence  in  establishing  and 
maintaining  a  list  of  purchasers,  as 
required  under  46  U.S.C.  4310(c)(1)(A). 

Another  comment  stated  that 
purchaser  lists  should  be  an  interim 
requirement,  based  on  voluntary  retiun 
of  a  registration  card,  and  that  the  value 
of  continued  use  of  a  registration  system 
should  be  reviewed  periodically  to 
determine  whether  it  should  be 
continued.  The  Coast  Guard  agrees.  All 
Coast  Guard  regulations  are  reviewed  on 
a  periodic  basis.  This  regulation,  like  all 
regulations  affecting  recreational  boats 
will  be  reviewed  periodically  at  public 
meetings  of  the  National  Boating  Safety 
Advisory  Council  (NBSAC).  NBSAC 
meeting  announcements  are  published 
in  the  Federal  Register,  along  with  an 
agmidc  for  the  meeting. 

Another  comment  stated  that 
inflatable  PFDs  should  be  manufactured 
in  batches  and  given  sequential  serial 
numbers  to  permit  traceability  and 
enable  owners  not  on  purchaser  lists  to 
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determine  if  their  PFDs  are  involved  in 
a  recall.The  Coast  Guard  agrees  with  the 
suggestion  regarding  numbering  PFDs  in 
batches  with  sequential  serial  numbers 
and  such  a  requirement  is  included  in 
the  regulations  published  in  the  IFR. 

Editorial  Revisions 

A  number  of  editorial  changes  to  part 
179  are  also  proposed.  Most  of  these 
changes  relate  to  elimination  of 
references  to  the  Federal  Boat  Safety  Act 
of  1971,  and  replacing  them  with 
references  to  Title  46  of  the  United 
States  Code  (U.S.C),  which  was 
recodified  in  1983  and  includes 
previously  enacted  provisions  of  the 
Federal  Boat  Safety  Act  of  1971. 

Information  Pamphlet 

This  NPRM  proposes  to  revise  33  CFR 
part  181,  subpart  G  to  require  that  an 
appropriate  information  pamphlet  be 
provided  with  inflatable  PFDs,  as  they 
are  for  other  kinds  of  PFDs.  The 
proposed  requirement  for  the  pamphlet 
in  §  181.705  refers  to  the  information 
pamphlet  requirements  established  by 
the  IFR  (CGD  94-110)  published 
elsewhere  in  today's  edition  of  the 
Federal  Register.  However,  if  the 
pamphlet  requirements  of  UL  1180  are 
completed  before  publication  of  a  final 
rule,  that  part  of  the  UL  standard  would 
be  incorporated  by  reference  at  that 
time. 

A  nimiber  of  related  editorial 
revisions  to  33  CFR  subpart  G  are  also 
proposed  in  this  NPRM. 

Approval  of  Inflatable  Personal 
Flotation  Devices  and  Other  Equipment 

The  following  paragraphs  describe 
minor  proposed  revisions  which  are 
related  to  the  approval  of  inflatable 
personal  flotation  devices,  but  which 
are  relevant  to  the  approval  of  other 
items  of  equipment  as  well. 

This  NPRM  proposes  to  revise 
§§2.75-l(f)  and  159.005-13(a)(4)  of 
Title  46  to  ehminate  the  requirement 
that  the  Coast  Guard  publish  approval 
actions  in  the  Federal  Register.  No  such 
listing  has  been  published  in  recent 
years,  and  the  Coast  Guard  has  received 
no  complaints.  The  Coast  Guard's 
estimation  is  that  the  listing  was  rarely, 
if  ever,  used.  It  is  the  Coast  Guard's 
position  that  its  publication  "Equipment 
Lists,"  published  approximately  every 
two  years,  is  readily  available  through 
the  Government  Printing  Office.  More 
current  information  can  be  obtained 
directly  from  the  Coast  Guard  from  its 
computerized  data  base  upon  request. 
Accordingly,  the  revised  §§  2.75-1(0 
and  159.005-13(a)(4)  would  identify  the 
"Equipment  Lists"  publication  and  state 


that  it  is  available  bom  the  Government 
Printing  Office. 

The  Coast  Guard  proposes  to  remove 
§§  2.75-17,  2.75-18,  and  2.75-19.  These 
sections  deal  with  documents 
referenced  in  Coast  Guard  regulations, 
and  have  been  made  obsolete  by  the 
Office  of  the  Federal  Register's  current 
policy  on  documents  incorporated  by 
reference.  The  Coast  Guard  also 
proposes  to  remove  §  2.75-20  because 
the  affidavit  and  certification  program 
described  in  that  section  is  no  longer  in 
use. 

This  NPRM  also  proposes  to  remove 
§  2.75-30.  This  section  would  be 
replaced  by  new  and  revised  sections  of 
46  CFR  parts  159  and  160  to  more 
accurately  describe  the  approval 
procedures  for  PFDs  used  on 
recreational  boats.  Section  2.75-30  was 
first  published  in  1964  when  the  Coast 
Guard  started  using  independent 
laboratories  to  perform  certain  approval 
functions  related  to  "Special  purpose 
water  safety  buoyantdevices."  Much  of 
this  section  is  now  obsolete,  including 
its  title.  The  proposed  revisions  to  f>arts 
159  and  160  are  discussed  in  more 
detail,  below. 

Proposed  revisions  to  §  2.75-50 
would  update  the  appeal  process 
regarding  denials,  withdrawals  and 
terminations  of  approval.  The  Merchant 
Marine  Council  referred  to  in  the 
present  section  no  longer  exists.  The 
proposed  procedure  would  provide  for 
appeal  to  the  Chief  of  the  Office  of 
Marine  Safety,  Seciuity,  and 
Environmental  Protection  in  accordance 
with  the  appeal  procedures  of  46  CFR 
subpart  1.03.  Proposed  revisions  to 
§  159.001-2  would  refer  to  revised 
§  2.75-50  as  the  appropriate  appeal 
procedure. 

The  definitions  in  §  159.001-3  are 
proposed  to  be  revised  by  deleting 
"Listed  laboratory"  and  "Test  plan". 
Definitions  for  "classification  society", 
"independent  laboratory",  and 
"recognized  independent  laboratory" 
would  be  added.  Except  for 
"classification  society",  these  proposed 
changes  are  necessary  to  conform  to 
other  revisions  to  part  159  discussed 
below. 

A  new  §  159.001-4  would  list 
documents  incorporated  by  reference 
into  part  159. 

Inspection  Functions 

Classification  societies  perform  many 
inspection  functions  related  to 
commercial  shipping  in  the  United 
States  and  around  the  world.  The 
maritime  safety  administrations  of  other 
govermnents,  like  the  U.S.  Coast  Guard, 
also  perform  some  of  these  insp>ection 
functions.  Some  of  these  classification 


societies  and  government  agencies 
operate  laboratory  facilities,  but  others 
perform  all  of  their  inspections  and  tests 
at  shipyards  and  other  manufacturing 
sites.  Classification  societies  meeting 
the  standards  set  out  in  Resolution 
A.739(18)  of  the  International  Maritime 
Organization  (IMO),  and  agencies  of 
other  governments  involved  in  the 
inspection  and  testing  of  marine  safety 
equipment,  are  capable  of  performing  all 
of  the  functions  of  an  independent 
laboratory  for  many  items  of  approved 
equipment.  Therefore,  the  Coast  Guard 
proposes  to  clarify  the  definition  of 
"independent  laboratory"  to  include 
such  classification  societies  and 
government  agencies.  The  proposed 
definition  is  broad  enough  to  include 
other  agencies  of  the  U.S.  government, 
so  that  U.S.  Navy  and  Department  of 
Defense  personnel,  for  example,  could 
perform  certain  inspections  of  Coast 
Guard  approved  equipment  being 
purchased  by  those  agencies.  Under 
proposed  revisions  §  159.010-5, 
independent  laboratories  would  be 
required  to  submit  specified  information 
to  the  Coast  Guard  in  order  to  be 
accepted.  Commercial  laboratories 
would  be  required  to  submit  additional 
information  which  would  be  irrelevant 
for  classification  societies  and 
government  agencies. 

Proposed  §  159.001-5  would  include 
a  facsimile  number  and  an  electronic 
mail  address  for  the  Commandant  (G- 
MVI)  to  provide  optional  methods  of 
communication  with  the  Coast  Guard. 

Subpart  159.010  would  be  revised  to 
eliminate  all  references  to  "listing"  of, 
and  "listed"  laboratories.  When  Subpart 
159.010  was  published,  it  was 
envisioned  that  such  laboratories  would 
prepare  a  detailed  test  plan  for  Coast 
Guard  review  and  approval,  and  that 
such  laboratories  would  be  "listed"  in 
the  various  subparts  under  which  they 
had  been  accepted.  Tliis  listing  of 
laboratories  never  occurred,  and  the 
Coast  Guard  now  considers  the  concept 
to  be  obsolete.  These  revisions  affect  tiie 
title  of  subpart  159.010,  as  well  as 
§§  159.010-l(a)(2)  and  -1(a)(3), 
159.010-7  (to  be  removed),  159.010-9, 
159.010-11  (to  be  removed),  159.010- 
17,  159.010-19,  and  159.010-21.  In 
addition,  sections  of  various  subparts 
which  were  to  contain  these  laboratory 
listings  are  proposed  to  be  removed. 
These  are  §§  160.021-9.  160.022-9, 
160.023-9, 160.024-9,  160.028-9. 
160.031-9, 160.036-9,  160.037-9. 
160.040-9, 160.057-9,  and  160.066-18. 
A  related  revision  is  proposed  for 
§160.066-1 1(c). 

All  laboratories  that  qualify  to 
perform  testing  and  inspection  for  the 
Coast  Guard  under  subpart  159.010  are 
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considered  accepted  "independent 
laboratories".  For  some  classes  of 
equipment,  such  as  PFDs  for 
recreational  boats,  the  Coast  Guard  uses 
laboratories  not  only  to  test  and  inspect 
equipment,  but  also  to  perform  other 
functions  related  to  approval,  such  as 
standards  development  and  design 
review.  The  Coast  Guard  refers  to  these 
laboratories  as  "recognized  independent 
laboratories".  Recognized  independent 
laboratories  must  enter  into  a 
memorandum  of  understanding  (MOU) 
with  the  Coast  Guard  as  discussed  later 
in  this  preamble. 

Subpart  159.010  would  be  revised  to 
incorporate  requirements  for 
"recognized"  laboratories,  which  are 
currently  addressed  in  46  CFR  2.75-30. 
The  Coast  Guard  intends  to  eventually 
have  all  of  the  requirements  for 
independent  laboratories  in  one  place, 
and  to  limit  the  types  of  acceptances  to 
just  two,  instead  of  the  present  three 
(accepted,  listed,  and  recognized). 
Under  the  proposed  revisions, 
laboratories  would  be  "accepted"  for 
testing  equipment  under  46  CFR 
subchapter  Q.  For  certain  items  of 
equipment,  particularly  items  with  high 
production  volumes,  the  Coast  Guard 
would  use  accepted  laboratories  that  are 
also  "recognized"  to  perform  certain 
approval  functions  on  behalf  of  the 
Coast  Guard.  These  functions  would  be 
specified  in  a  Memorandum  of 
Understanding  (MOU)  between  each 
laboratory  and  the  Coast  Guard. 

The  Coast  Guard  and  UL  have  signed 
the  first  such  MOU,  which  covers 
testing  and  approval  of  PFDs.  The  Coast 
Guard  wishes  to  implement  this  MOU 
for  the  approval  of  inflatable  PFDs  for 
recreational  boats,  as  well  as  for  the 
approval  of  other  PFDs  for  which  UL  is 
already  recognized.  The  MOU  has  been 
placed  in  the  docket  for  this  project  and 
is  available  for  inspection  and  copying. 
The  UL  MOU  also  can  be  obtained  by 
writing  to  Commandant  (G-MVl),  U.S. 
Coast  Guard.  2100  Second  Street.  S.W. 
Washington.  DC.  20593-0001.  or  by 
sending  a  request  via  electronic  mail  to 
"s.wehr/g- 
mia^cgsmtp.comdt.uscg.mil". 

Note  that  the  NPRM  does  not  propose 
to  remove  or  revise  46  CFR  2.75-25 
covering  recognized  laboratories  for 
portable  fire  extinguishers.  UL,  Factory 
Mutual,  and  Underwriters  Laboratories 
of  Canada  are  all  recognized  for  testing 
and  approval  of  various  types  of 
portable  fire  extinguishers  at  present. 
The  proposed  revisions  to  subpart 
159.010  regarding  recognized 
laboratories  are  described  in  the 
following  paragraphs: 

(a)  Section  159.010-1  would  be 
revised  to  indicate  that  recognized 


laboratories  are  covered  in  Subpart 

159.010. 

(b)  Section  159.010-9  would  be 
completely  revised  to  contain  a 
description  of  the  required  contents  of 
an  MOU,  the  requirements  for 
laboratories  that  desire  to  enter  into 
MOUs  with  the  Coast  Guard  in  order  to 
become  recognized  laboratories,  and 
information  on  how  to  obtain  copies  of 
existing  MOUs  and  related  information. 
This  section  proposes  to  require,  as  part 
of  the  MOU.  comparison  testing  with 
other  recognized  laboratories  for  those 
items  of  equipment,  such  as  PFDs. 
where  subjective  testing  is  involved. 
Because  PFDs  require  testing  with 
human  subjects,  the  way  the  tests  are 
run  can  significantly  afiect  the  results. 
Therefore,  the  Coast  Guard  is 
considering  ways  to  make  sure  that 
recognized  laboratories  achieve 
comparable  results.  As  drafted,  the  rule 
would  simply  require  each  laboratory  to 
conduct  comparison  testing  as  directed 
by  the  Coast  Guard,  no  more  often  than 
once  every  six  months.  Comments  are 
requested  on  any  or  all  of  the  following 
alternatives  for  assuring  comparability 
of  determinations  and  test  results: 

(1)  Laboratories  could  be  required  to 
retain  test  PFDs  for  at  least  six  months 
af^er  testing  is  completed.  The  Coast 
Guard  could  call  for  these  devices  at  any 
time  before  they  are  discarded,  and 
provide  them  to  another  recognized 
laboratory  or  laboratory  seeking 
recognition  for  testing.  The  second 
laboratory's  results  should  be 
comparable  to  those  of  the  first 
laboratory.  If  they  are  not,  the  Coast 
Guard  would  conduct  an  analysis  to 
determine  why  the  results  are  different 
and  how  to  resolve  the  differences. 

(2)  The  Coast  Guard  is  considering 
including  a  provision  in  the  MOU  in 
which  the  recognized  laboratory  would, 
agree  to  participate  in  an  annual 
workshop.  At  such  a  workshop, 
laboratories  could  share  information 
regarding  methods  used  during  approval 
testing.  The  Coast  Guard  expects  that 
laboratories  would  take  turns  hosting 
workshops,  and  that  test  personnel  from 
all  recognized  laboratories  would 
attend.  Problems  identified  by  the  Coast 
Guard,  manufacturers,  and  the 
laboratories  could  be  addressed  at  these 
workshops,  and  the  various  methods  of 
conducting  tests  could  be  compared. 
Results  could  be  compared  using 
different  types  of  test  equipment  and 
techniques. 

(3)  Tne  Coast  Guard  also  seeks  to 
ensiire  that  all  recognized  laboratories 
performing  approval  procedures 
consider  not  only  the  needs  of 
manufacturers,  but  the  needs  of  PFD 
users  and  potential  accident  victims  as 


well.  The  Coast  Guard  seeks  to  ensure 
that  laboratories  appropriately  consider 
the  needs  of  PFD  users  while  providing 
uniform  approval  testing  services.  The 
Coast  Guard  specifically  seeks 
comments  regarding  incentives  that 
could  be  established  to  encourage 
laboratories  to  maintain  the  proper 
balance  between  the  needs  of  boaters 
and  manufacturers. 

(c)  Sections  159.010-17. 159.010-19. 
and  159.010-21  would  be  revised  to 
cover  MOUs  and  recognized 
laboratories. 

(d)  Finally,  revisions  are  proposed  in 
several  subparts  of  part  160  covering 
PFDs.  to  remove  information  that  would 
be  redundant  or  obsolete,  as  a  result  of 
the  proposed  changes  to  subpart 
159.010  on  recognized  laboratories.  The 
revisions  would  affect  subparts  160.047, 
160.048, 160.049,  160.052, 160.060. 
160.064,  and  160.077. 

Commercial  Vessels 

Although  the  inflatable  PFDs 
approved  imder  the  rules  in  the  IFR  are 
intended  for  recreational  boats,  the 
Coast  Guard  is  considering  permitting 
them  to  be  used  on  certain  small 
commercial  vessels.  Uninspected 
commercial  vessels  under  12.1  m  (40  ft) 
in  length,  not  carrying  passengers,  may 
presently  carry  the  same  types  of  PFDs 
used  on  recreational  boats.  The 
regulations  for  these  vessels  are  in  46 
CFR  subchapter  C.  In  addition,  small 
passenger  vessels  inspected  imder  46 
CFR  subchapter  T.  may  carry 
recreational  boat  PFDs  as  additional 
equipment  for  the  optional  use  of 
passengers,  who  want  to  wear  PFDs 
while  underway.  Under  the  IFR. 
inflatable  PFDs  for  recreational  boats 
will  be  required  to  be  marked  "NOT 
APPROVED  FOR  USE  ON 
COMMERCL\L  VESSELS."  If.  as  a  result 
of  comments,  the  Coast  Guard  decides 
to  permit  the  limited  use  of  these 
devices  on  commercial  vessels,  the 
requirement  for  the  marking  will  be 
removed. 

Incorporation  by  Reference 

The  following  material  would  be 
incorporated  by  reference  in  33  CFR 
181.4:  Underwriters  Laboratories 
Standard  UL  1123.  Marine  Buoyant 
Devices.  February  17. 1995;  and 
Underwriters  Laboratories  Standard  UL 
1180,  Fully  Inflatable  Recreational 
Personal  Flotation  Devices,  edition  1. 
May  15. 1995.  The  following  material 
would  be  incorporated  by  reference  in 
46  CFR  159.001-2:  International 
Maritime  Organization  Resolution 
A.739{18).  Guidelines  for  the 
Authorization  of  Organizations  Acting 
on  Behalf  of  the  Administration, 
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November  22,  1993.  Copies  of  the 
material  are  available  for  inspection 
where  indicated  under  "ADDRESSES." 
Copies  of  the  material  are  available  from 
the  sources  listed  in  33  CFR  181.4.  and 
46  CFR  159.001-2. 

Before  publishing  a  final  rule,  the 
Coast  Guard  will  submit  this  material  to 
the  Director  of  the  Federal  Register  for 
approval  of  the  incorporation  by  ' 
reference. 

Regulatory  Evaluation 

This  proposal  is  not  a  significant 
regulatory  action  under  section  3(0  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  under 
that  order.  It  is  not  significant  imder  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  February  26. 1979). 

The  Coast  Guard  expects  the 
economic  impact  of  this  proposal  to  be 
so  minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  lOe  of  the 
regulatory  policies  and  procedures  of 
DOT  is  unnecessary.  The  rules  proposed 
in  this  notice  are  generally  procedural, 
to  enable  boaters  to  purchase  and  use 
inflatable  PFDs  on  their  boats,  only  if 
they  wish  to  do  so.  The  only  proposal 
that  would  require  affected  parties  to  do 
something  they  are  not  already  doing,  is 
the  proposal  to  provide  postage  prepaid 
registration  cards.  Manufacturers  are 
only  being  required  to  hold  these  cards 
for  five  years.  No  analysis  or  production 
of  lists  is  required,  unless  a  defect  in  an 
inflatable  PFD  is  found.  In  that  case,  the 
registration  cards  will  make  it  easier  and 
less  costly  to  locate  owners,  than  it 
would  be  otherwise.  The  volume  of 
these  cards  will  not  be  such  that 
manufacturers  should  have  to  add 
facilities  or  staff.  The  cards  probably 
will  be  printed  as  part  of  the  PFD 
information  manual  that  is  presently 
required  for  all  PFDs.  Postage  would  be 
20  per  card  if  stamps  are  used.  If  the 
total  cost  for  this  requirement,  including 
overhead,  is  50  per  device,  the  total  cost 
to  the  industry  would  be  only  $25,000 
annually  if  50.000  units  per  year  are 
produced.  Comments  are  invited  on  this 
analysis. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.).  the  Coast  Guard 
must  consider  whether  this  proposal,  if 
adopted,  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  "Small 
entities"  may  include  (1)  small 
businesses  and  not-for-profit 
organizations  that  are  independently 


owned  and  operated  and  are  not 
dominant  in  their  fields  and  (2) 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  rules  proposed  in  this  notice  are 
generally  procedural,  to  enable  boaters 
to  purchase  and  use  inflatable  PFDs  on 
their  boats,  only  if  they  wish  to  do  so. 
As  discussed  above  the  economic 
impact  of  the  new  requirements  are 
expected  to  be  minimal.  Because  it 
expects  the  impact  of  this  proposal  to  be 
minimal,  the  Coast  Guard  certifies 
under  5  U.S.C.  605(b)  that  this  proposal, 
if  adopted,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Collection  of  Information 

Under  the  Paperwork  Reduction  Act 
(44  U.S.C.  3501  et  seq.).  the  Office  of 
Management  and  Budget  (OMB)  reviews 
each  proposed  rule  that  tx>ntains  a 
collection-of-information  requirement  to 
determine  whether  the  practical  value  of 
the  information  is  worth  the  burden 
imposed  by  its  collection.  Collection-of- 
information  requirements  include 
reporting,  recordkeeping,  notification, 
and  other,  similar  requirements. 

This  proposal  contains  collection-of- 
information  requirements  in  the 
following  sections:  33  CFR  part  181. 
subpart  H.  The  following  particulars 
apply: 

DOT  Afo;  2115. 

OMB  Control  No.:  2115-0141 

Administration:  U.S.  Coast  Guard. 

Title:  Reporting  and  recordkeeping 
requirements  for  fire  fighting 
equipment,  structural  fire  protection 
materials,  lifesaving  equipment,  and 
marine  sanitation  devices. 

Need  for  information:  Registration 
cards  are  needed  to  enable 
manufacturers  to  notify  first  purchasers 
of  any  defects  found  in  inflatable 
personal  flotation  devices. 

A  Memorandum  of  Understanding 
(MOU)  is  needed  to  docimient  the 
responsibilities  of  the  laboratory  and  the 
responsibilities  of  the  Coast  Guard  in 
relation  to  equipment  testing, 
inspection,  and  approval. 

Proposed  Use  of  Information: 
Manufacturers  would  use  the 
registration  card  information  to  contact 
first  purchasers  of  inflatable  PFDs  found 
to  have  defects. 

An  MOU  formally  documents  the 
responsibilities  of  the  laboratory  and  the 
responsibilities  of  the  Coast  Guard  in 
relation  to  equipment  testing, 
inspection,  and  approval. 

Frequency  of  Response:  Registration 
cards  would  be  used  only  if  a 
manufacturer's  PFDs  were  found  to  have 
defects  that  required  notification  of  first 


purchasers.  No  regular  reporting  is 
required. 

An  MOU  is  required  only  once,  when 
a  laboratory  seeks  to  become  a 
recognized  laboratory  for  a  particular 
classification  of  equipment. 

Burden  Estimate:  Total  annual  burden 
for  registration  cards  is  approximately 
1700  hours  industry-wide. 

The  Coast  Guard  estimates  that  no 
more  than  one  MOU  per  year  would  be 
developed.  Drafting  of  the  MOU  should 
not  require  more  than  two  weeks  of 
effort  for  one  person,  for  an  annual 
burden  of  80  hours.  Copies  of  existing 
MOUs  may  be  obtained  &t)m  the  Coast 
Guard  and  modified  to  meet  the  needs 
of  the  individual  laboratory  and  the 
Coast  Guard. 

Respondents:  Registration  card 
respondents  are  the  estimated  five 
manufacturers  that  will  produce  Coast 
Guard  approved  iffflatable  PFDs  for 
recreational  boats. 

MOU  respondents  are  laboratories 
that  want  to  be  recognized  independent 
laboratories.  The  Coast  Guard  estimates 
no  more  than  one  MOU  respondent  per 
year. 

Form(s):  No  Federal  forms  are 
required. 

Average  Burden  Hours  Per 
Respondent:  340  hours  annually  for 
each  of  the  five  manufacturers  holding 
registration  cards. 

If  the  average  recognized  laboratory 
enters  into  a  new  or  revised  MOU  once 
every  five  years,  the  average  annual 
burden  would  be  16  hours. 

The  Coast  Guard  has  submitted  the 
requirements  to  OMB  for  review  under 
section  3504(h)  of  the  Papervvork 
Reduction  Act.  Persons  submitting 
comments  on  the  requirements  should 
submit  their  comments  both  to  OMB 
and  to  the  Coast  Guard  where  indicated 
under  ADDRESSES. 

Federalism 

The  Coast  Guard  has  analyzed  this 
proposal  under  the  principles  and 
criteria  contained  in  Executive  Order 
12612  and  has  determined  that  this 
proposal  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 
This  rulemaking  estabUshes  and  revises 
procedures  for  Coast  Guard  approval  of 
inflatable  and  other  PFDs.  The  authority 
to  establish  these  requirements  are 
committed  to  the  Coast  Guard  by 
Federal  statutes.  Furthermore,  since 
PFDs  are  manufactured  and  used  in  the 
national  marketplace,  safety  standards 
for  PFDs  should  be  national  in  scoi>e  to 
avoid  burdensome  variances.  Therefore, 
the  Coast  Guard  intends  for  this  rule,  if 
adopted,  to  preempt  State  action  on  the 
same  subject  matter. 
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EiiTironineiit 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposal 
and  concluded  that,  under  paragraph 
2.B.2  of  Commandant  Instruction 
M16475.1B.  this  proposal  is 
categorically  excluded  from  further 
environmental  documentation.  The 
proposal  is  procedural  in  nature,  and 
contains  nothing  that  would  affect  the 
environment. 

List  of  Subjects 

33  CFR  Part  175 

Marine  safety.  •: 

33  CFR  Part  179 

Marine  safety.  Reporting  and 
recordkeeping  requirements. 

33  CFR  Part  181 

Labeling,  Marine  safety.  Reporting 
and  recordiceeping  requirements. 

46  CFR  Part  2 

Marine  safety.  Reporting  and 
recordkeeping  requirements,  vessels. 

46  CFR  Part  159 

Business  and  industry.  Laboratories, 
Marine  safety.  Reporting  and 
recordkeeping  requirements. 

46  CFR  Part  160 

Marine  safety.  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  parts  175, 179  and  181; 
and  46  CFR  parts  2, 159,  and  160  as 
follows: 

Tltto  33— {Amandad] 

PART  175— EQUIPMENT 
REQUIREMENTS 

1.  The  authority  citation  for  part  175 
continues  to  read  as  follows: 

Authority:  46  U.S.C.  4302;  49  CFR  1.46 

2.  In  §  175.21.  paragraph  (a)  is  revised 
to  read  as  follows: 

§  175.21    Condition;  sl»  and  fit;  approval 
marldng. 

(a)  In  serviceable  condition  as 
provided  in  §  175.23; 

3.  Section  175.23  is  added  to  read  as 
follows: 

f175^    Sefvicaabta  condition. 

A  PFD  is  considered  to  be  in 
serviceable  condition  for  purposes  of 
§  175.21(a)  only  if  the  following 
conditions  are  met: 

(a)  No  PFD  may  exhibit  deterioration 
that  could  diminish  the  performance  of 
the  PFD,  including— 


(1)  Metal  or  plastic  hardware  used  to 
secure  the  PFD  on  the  wearer  that  is 
broken,  deformed,  or  weakened  by 
corrosion; 

(2)  Webbings  or  straps  used  to  secure 
the  PFD  on  the  wearer  that  are  ripped, 
torn,  or  which  have  become  separated 
firom  an  attachment  point  on  the  PFD;  or 

(3)  Any  other  rotted  or  deteriorated 
structural  component  that  fails  when 
tugged. 

(b)  In  addition  to  meeting  the 
requirements  of  paragraph  (a)  of  this 
section,  no  inherently  buoyant  PFD. 
including  the  inherently  buoyant 
components  of  a  hybrid  inflatable  PFD. 
may  exhibit — 

(1)  Rips,  tears,  or  open  seams  in  fabric 
or  coatings,  that  are  large  enough  to 
allow  the  loss  of  buoyant  material; 

(2)  Buoyant  material  that  has  become 
hardened,  non-resilient,  permanently 
compressed,  waterlogged,  oil-soaked,  or 
which  shows  evidence  of  fungus  or 
mildew;  or 

(3)  Loss  of  buoyant  material  or 
buoyant  material  that  is  not  securely 
held  in  position. 

(c)  In  addition  to  meeting  the 
requirements  of  paragraph  (a)  of  this 
section,  an  inflatable  PFD,  including  the 
inflatable  components  of  a  hybrid 
inflatable  PFD.  must  be  equipped 
with — 

(1)  Except  as  provided  in  paragraph 
(d)  of  this  section,  a  properly  armed 
inflation  mechanism,  complete  with  a 
full  inflation  medium  cartridge  and  all 
status  indicators  showing  that  the 
inflation  mechanism  is  properly  armed; 

(2)  Inflatable  chambers  that  are  all 
capable  of  holding  air; 

(3)  Oral  inflation  tubes  that  are  not 
blocked,  detached,  or  broken; 

(4)  A  manual  inflation  lanyard  or 
lever  that  is  not  inaccessible,  broken,  or 
missing;  and 

(5)  Inflator  status  indicators  that  are 
not  broken  or  otherwise  non-functional. 

(d)  The  inflation  system  of  an 
inflatable  PFD  need  not  be  armed  when 
the  PFD  is  worn  inflated  and  otherwise 
meets  the  requirements  of  paragraphs  (a) 
and  (c)  of  this  section. 

PART  179-OEFECT  NOTIFICATION 

4.  The  authority  citation  for  Part  179 
is  revised  to  read  as  follows: 

Authority:  43  U.S.C  1333;  46  U.S.C  4302. 
4307,  4310,  and  4311;  49  CFR  1.46. 

5.  Section  179.01  is  revised  to  read  as 
follows:  - 

$  179.01    Purpoaa. 

This  part  prescribes  rules  to 
implement  46  U.S.C.  4310.  governing 
the  notification  of  defects  in  boats  and 
associated  equipment. 


6.  Section  179.03  is  revised  to  read  as 
follows: 

§179.03    Oeflnltiona. 

Associated  equipment  means  the 
following  equipment  as  shipped, 
transferred,  or  sold  from  the  place  of 
manufacture  and  includes  all  attached 
parts  and  accessories: 

(a)  An  inboard  engine. 

(b)  An  outboard  engine. 

(c)  A  stem  drive  unit. 

(d)  An  inflatable  personal  flotation 
device  approved  under  46  CFR  160.076. 

Boat  means  any  vessel — 

(a)  Manufactured  or  used  primarily 
for  noncommercial  use; 

(b)  Leased,  rented,  or  chartered  to 
another  for  the  latter's  noncommercial 

use;  or 

(c)  Engaged  in  the  carrying  of  six  or 
fewer  passengers. 

Man  u/acturer  means  any  person 
engaged  in — 

(a)  The  manufacture,  construction,  or 
assembly  of  boats  or  associated 
equipment; 

(b)  The  manufacture  or  construction 
of  components  for  boats  and  associated 
equipment  to  be  sold  for  subsequent 
assembly;  or 

(c)  The  importation  into  the  United 
States  for  sale  of  boats,  associated 
equipment,  or  components  thereof. 

7.  Section  179.05  is  revised  to  read  as 
follows: 

S  179.05  Manufacturar  dlacovarad  dafacts. 
Each  manufacturer  who  is  required  to 
furnish  a  notice  of  a  defect  or  failure  to 
comply  with  a  standard  under  46  U.S.C. 
4310(b),  shall  furnish  that  notice  within 
30  days  after  the  manufacturer  discovers 
the  defect  or  failure  to  comply. 

8.  Section  179.07  is  revised  to  read  as 
follows: 

$179.07    Notlca  givan  by  "mora 
expeditious  maans". 

Each  manufacturer  who  gives  notice 
by  more  expeditious  means  as  provided 
for  in  46  U.S.C.  4310(c)(1)(C).  must  give 
such  notice  in  writing. 

9.  In  §  179.09  the  introductory 
paragraph  is  revised  to  read  as  follows: 

§179.09    Contants  of  notmcation. 

Each  notice  required  under  46  U.S.C. 
4310(b)  must  include  the  following 
additional  information:     , 

10.  Section  179.11  is  revised  to  read 
as  follows: 

§  179.1 1    Dafacts  datanninad  by  tha 
ComntandanL 

A  manufacturer  who  is  informed  by 
the  Commandant  under  46  U.S.C. 
4310(0  that  a  boat  or  associated 
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equipment  contains  a  defect  relating  to 
safety  or  failure  to  comply  with  a 
regulation  issued  under  the  authority  of 
46  U.S.C.  4302,  shall  within  30  days  of 
receipt  of  the  information — 

(a)  Furnish  the  notification  described 
in  46  U.S.C.  4310(d)  to  the  persons 
designated  in  46  U.S.C.  4310(c),  or 

(b)  Provide  information  to  the 
Commandant  by  certified  mail  stating 
why  the  manufacturer  believes  there  is 
no  defect  relating  to  safety  or  failure  of 
compliance. 

11.  In  §  179.13,  paragraphs  (a) 
introductory  text,  (a)(1),  and  (a)(2)  are 
revised  to  read  as  follows: 

§  1 79. 1 3    Initial  report  to  ttia  Conwnandant 

(a)  When  a  manufacturer  gives  a 
notification  required  under  46  U.S.C. 
4310,  the  manufacturer  shall 
concurrently  send  to  the  Commandant 
by  certified  mail — 

(1)  A  true  or  representative  copy  of 
each  notice,  bulletin,  and  other 
communication  given  to  persons 
required  to  be  notified  under  46  U.S.C. 
4310(c); 

(2)  The  total  number  of  boats  or  items 
of  associated  equipment  potentially 
affected  by  the  defect  or  failure  to 
comply  with  a  standard  prescribed 
under  46  U.S.C.  4302;  and 

(3)*   *  * 
•        *        •        *        • 

12.  Section  179.17  is  revised  to  read 
as  follows: 

§179.17    Penalties. 

Each  manufacturer  who  fails  to 
comply  with  a  provision  of  46  U.S.C. 
4310  or  the  regulations  in  this  part,  is 
subject  to  the  penalties  as  prescribed  in 
46  U.S.C.  4311. 

13.  Section  179.19  is  revised  to  read 
as  follows: 

§  1 79. 1 9    Address  of  ttta  Commandant 

(a)  Each  report  and  communication 
sent  to  the  Coast  Guard  and  required  by 
this  part  concerning  boats  and 
associated  equipment  other  than 
inflatable  personal  flotation  devices, 
must  be  submitted  to  Commandant  (G- 
NAB-6).U.S.  Coast  Guard,  2100  Second 
St..  S.W.,  Washington.  DC  20593-0001. 

(b)  Each  report  and  communication 
sent  to  the  Coast  Guard  and  required  by 
this  part  concerning  inflatable  personal 
flotation  devices,  must  be  submitted  to 
Commandant  (G-MVI-3),  U.S.  Coast 
Guard.  2100  Second  St..  S.W.. 
Washington.  DC  20593-0001. 

PART  181-MANUFACTURER 
REQUIREMENTS 

14.  The  authority  citation  for  part  181 
is  revised  to  read  as  follows: 


Authority:  46  U.S.C  4302  and  4310;  49 
CFR  1.46. 

Subpart  A— General 

15.  In  §  181.4.  paragraph  (b)  is  revised 
to  read  as  follows: 

§  181.4    Incorporation  by  rafaranca. 

***** 

(b)  The  materials  approved  for 
incorporation  by  reference  in  this  part, 
and  the  sections  affected  are: 

Underwriters  Laboratories,  Inc.,  333 
Pfingsten  Road.  Northbrook.  IL  60062 

UL  1123.  Marine  Buoyant  Devices — 

181.703  February  17, 1995. 
UL  1180,  Fully  Inflatable  Recreational 

Personal— 181.705 

Flotation  Devices,  edition  1,  May  15. 
1995. 

16.  Section  181.702  is  revised  to  read 
as  follows: 

§  181.702    Information  pamphlet: 
raquiranwnt  to  fumisli. 

(a)  Each  manufacturer  of  a  Type  I.  II. 
in.  rv.  or  V  persor  al  flotation  device 
(PFD)  must  furnish  with  each  PFD  that 
is  sold  or  offered  for  sale  for  use  on  a 
recreational  boat,  an  information 
pamphlet  meeting  the  requirements  of 

§  181.703.  §  181.704,  or  §  181.705  of  this 
subpart,  as  appropriate. 

(b)  No  person  may  sell  or  offer  for  sale 
for  use  on  a  recreational  boat,  a  Type  I, 
n.  in.  IV,  or  V  PFD  unless  an 
information  pamphlet  required  by  this 
section  is  attached  in  such  a  way  that  it 
can  be  read  prior  to  purchase. 

17.  Section  181.703  is  revised  to  read 
as  follows: 

§  181.703    Information  pamphlet:  Contents. 

Unless  otherwise  specified  in  this 
subpart,  each  information  pamphlet 
must  contain  the  information  specified 
in  sections  33,  34  and  35  of  UL  1123. 

18.  Section  181.704  is  added  to  read 
as  follows: 

§  1 81 .704    Contents  of  information 
pamphlet:  Recreational  hybrid  PFD. 

Each  information  pamphlet  for  a 
recreational  hybrid  PFD  approved  under 
46  CFR  160.077  must  contain  the 
information  specified  in  46  CFR 
160.077-27. 

19.  Section  181.705  is  added  to  read 
as  follows: 

§  181 .705    Contants  of  information 
pamphlet:  Recreational  inflatable  PFD. 

Each  information  pamphlet  for  a 
recreational  inflatable  PFD  approved 
under  46  CFR  160.077  must  contain  the 
information  required  by  46  CFR 
160.076-35. 

20.  Subpart  H  is  added  to  read  as 
follows: 


Subpart  H— Ragtstration  Card  for  Intlatabia 
Paraonai  Flotation  Devices 

181.801    Applicability. 

181.805    Registration  card. 

181.810    Retention  of  registration  cards. 

Subpart  H— Registration  Card  for 
Inflatable  Personal  Flotation  Devices 

§181.801    Applicability. 

This  subpart  applies  to  all  inflatable 
personal  flotation  devices  approved 
under  46  CFR  160.076. 

§181.805    Registration  card. 

(a)  The  manufacturer  of  each 
inflatable  personal  flotation  device  shall 
furnish  with  each  such  device  that  is 
sold  or  offered  for  sale,  a  postage 
prepaid  registration  card  addressed  to 
the  manufacturer. 

(b)  The  registration  card  required  by 
paragraph  (a)  of  this  section  must  be 
attached  to  the  inflatable  personal 
flotation  device  in  the  same  manner  as 
the  instruction  pamphlet  required  under 
§  181.703  of  this  chapter.  Alternatively, 
the  registration  card  may  be  printed  as 
part  of  the  pamphlet,  arranged  to  be 
easily  separated,  so  that  the  pamphlet 
remains  intact. 

(c)  Each  person  who  sells  or  offers  for 
sale  a  new  inflatable  personal  flotation 
device,  shall  ensure  that  the  registration 
card  is  attached  at  the  time  of  purchase 
unless  the  seller  of  an  inflatable 
personal  flotation  device  prepares  and 
mails  the  registration  card  for  the 
purchaser. 

(d)  The  following  information  must  be 
provided  on  or  with  the  registration 
card: 

(1)  A  statement  that  the  manufacturer 
is  required  by  federal  law  to  maintain 
information  on  first  purchasers  of 
inflataMe  personal  flotation  devices 
intended  for  use  on  recreational  boats. 

(2)  A  statement  urging  the  purchaser 
to  complete  and  mail  this  registration 
card  to  enable  the  manufacturer  to 
notify  the  purchaser  of  any  important 
safety  information  concerning  the 
device. 

(3)  A  statement  encouraging  the 
purchaser  to  notify  the  manufacturer  of 
any  change  in  the  owner's  name  or 
address,  should  such  a  change  occur  in 
the  future. 

(4)  A  statement  indicating  that  a 
purchaser  of  more  than  one  device  of 
the  same  model  only  needs  to  complete 
and  mail  one  registration  card. 

(e)  The  registration  card  must  include 
the  following: 

(1)  Spaces  for  the  purchaser's  name, 
address,  telephone  number,  and  date  of 
purchase. 
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(2)  A  way  to  indicate  the  quantity  of 
the  particular  make  and  model  of  device 
purchased. 

(3)  Other  information  needed  by  the 
manufacturer  to  identify  the 
manufacturing  lot  or  serial  numbers  of 
the  devices  purchased. 

flSUlO    RttantJon  of  r«g»8tr«t»on  cards. 

The  manufacturer  shall  retain  each 
completed  registration  card  for  a  period 
of  at  least  five  years  after  it  is  received. 

TITLE  46-{AMENDED] 

PART  2— VESSEL  INSPECTIONS 

21.  The  authority  citation  for  part  2  is 
revised  to  read  as  follows: 

Authority:  33  U.S.C.  1903;  43  U.S.C  1333; 
46  U.S.C  3306,  3703;  E.0. 12334.  3  CFR. 
1980  Comp..  p.  277;  49  CFR  1.46;  Subpart 
2.45  also  issued  under  the  authority  of  Act 
Dec.  27. 1950,  Ch.  1155.  sees.  1.  2.  64  Slat. 
1120  (see  46  U.S.C  App.  note  prec  1). 

22.  In  §  2.75-1.  paragraph  (f)  is 
revised  to  read  as  follows: 


52.75-1     Approvals. 

*         •         »         •         • 

(f)  A  hsting  of  current  and  formerly 
approved  equipment  and  materials  is 
published  by  the  Coast  Guard  firom  time 
to  time  in  "Equipment  Lists" 
(COMDTINST  M16714.3  series),  which 
is  available  for  sale  from  the 
Superintendent  of  Documents. 
Government  Printing  Office. 

§2.75-17    [Removed] 

23.  Section  2.75-17  is  removed. 

§2.75-18    IRemoved] 

24.  Section  2.75-18  is  removed. 

§2.75-19    [Removed] 

25.  Section  2.75-19  is  removed. 

§2.75-20    [Removed] 

26.  Section  2.75-20  is  removed. 

§2.75-30    [Removed] 

27.  Section  2.75-30  is  removed. 

28.  hi  §  2.75-50.  the  section  heading 
and  paragraph  (a)  are  revised  and  a  new 
paragraph  (c)  is  added  to  read  as 
follows: 

§  2.75-50    Wltfidrawals  or  terminations  of 
approvals  and  appeals. 

(a)  The  Conunandant  may  withdraw 
approval  for  any  item  which  is  foimd 
not  to  be  in  compliance  with  the 
conditions  of  approval,  found  to  be 
unsuitable  for  its  intended  piupose,  or 
does  not  meet  the  requirements  of 
applicable  regulations. 
*        •        *        •        * 

(c)  Any  person  directly  affected  by  a 
decision  to  deny,  withdraw,  or 
terminate  an  approval  may  appeal  the 


decision  to  the  Chief  of  the  Office  of 
Marine  Safety.  Security,  and 
Environmental  Protection  (Commandant 
(G-M))  as  provided  in  §  1.03-15  of  this 
chapter. 

PART  15&-APPR0VAL  OF 
EQUIPMENT  AND  MATERIALS 

29.  The  authority  citation  for  part  159 
is  revised  to  readas  follows: 

Authority:  46  U.S.C  3306.  3703;  49  CFR 
1.45. 1.46;  Section  159.001-9  also  issued 
under  the  authority  of  44  U.S.C.  3507. 

30.  Section  159.001-2  is  revised  to 
read  as  follows: 

§  1 59.001  -2    Right  of  appeal. 

Any  person  directly  affected  by  a 
decision  or  action  taken  xmder  this 
subchapter,  by  or  on  behalf  of  the  Coast 
Guard,  may  appeal  to  the  Chief  of  the 
Office  of  Marine  Safety,  Security,  and 
Environmental  Protection  (Commandant 
(G-M))  as  provided  in  §  1.03-15  of  this 
chapter. 

31.  Section  159.001-3  is  revised  to 
read  as  follows: 

§159.001-3    Definitions. 

As  used  in  this  part: 

Classification  society  means  an 
organization  involved  in  the  inspection 
of  ships  and  ship  equipment,  and 
which,  as  determined  by  the 
Commandant,  meets  the  standards  in 
IMO  Resolution  A.739(18). 

Independent  laboratory  means  an 
organization  which  meets  the  standards 
for  acceptance  in  §  159.010-3  of  this 
part,  and  which  is  accepted  by  the  Coast 
Guard  for  performing  certain  tests  and 
inspections.  In  addition  to  commercial 
testing  laboratories,  the  Commandant 
may  also  accept  classification  societies 
and  agencies  of  governments  that  are 
involved  in  the  inspection  and  testing  of 
marine  safety  equipment  that  meet  the 
requirements  of  §  159.010-3. 

Memorandum  of  Understanding 
(MOU)  is  an  agreement  between  the 
Coast  Guard  and  a  laboratory  that 
specifies  the  approval  functions  a 
recognized  independent  laboratory 
performs  for  the  Coast  Guard  and  the 
recognized  independent  laboratory's 
working  arrangements  with  the  Coast 
Guard. 

Recognized  independent  laboratory 
means  an  independent  laboratory  which 
meets  the  standards  of  §  159.010-3,  and 
is  accepted  by  the  Coast  Guard  to 
perform  certain  equipment  approval 
functions  on  behalf  of  the  Coast  Guard, 
as  described  in  a  Memorandum  of 
Understanding  signed  by  the  laboratory 
and  the  Coast  GuMti  in  accordance  with 
§  159.010-9(b). 


32.  Section  159.001-4  is  added  to 
read  as  follows: 

flS9.001-4    Incofporatton  by  referenca. 

(a)  Certain  material  is  incorporated  by 
reference  into  this  part  with  the 
approval  of  the  Director  of  the  Federal 
Register  under  5  U.S.C.  552(a)  and  1 
CFR  part  51.  To  enforce  any  edition 
other  than  that  specified  in  paragraph 
(b)  of  this  section,  the  Coast  Guard  must 
publish  notice  of  change  in  the  Federal 
Register,  and  the  material  must  be 
available  to  the  public.  All  approved 
material  is  available  for  inspection  at 
the  Office  of  the  Federal  Register.  800 
North  Capitol  Street  NW.,  suite  700, 
Washington,  DC,  and  at  the  U.S.  Coast 
Guard,  Survival  Systems  Branch  (G- 
MVI-3).  2100  Second  Street  SW, 
Washington,  DC  20593-0001.  and  is 
available  from  the  sources  indicated  in 
paragraph  (b)  of  this  section. 

(b)  The  material  approved  for 
incorporation  by  reference  in  this  part 
(subchapter)  and  the  sections  affected 
are  as  follows: 

International  Maritime  Organization 
(IMO) 

Publications  Section.  4  Albert 
Embankment.  London  SEl  7SR, 
England 

Resolution  A.739(18),  Guidelines  for  the 
Authorization  of  Organizations  Acting 
on  Behalf  of  the  Administration, 
November  22.  1993—159.001-3 

33.  Section  159.001-5  is  revised  to 
read  as  follows: 

§  1 59.001  -6    Correspondence  and 
applications. 

Unless  otherwise  specified,  all 
correspondence  and  applications  in 
connection  with  approval  and  testing  of 
equipment  and  materials  must  be 
addressed  to:  Commandant  (G-MVI), 
U.S.  Coast  Guard,  2100  Second  St., 
S.W..  Washington.  DC  20593-0001, 
Telephone:  (202)  267-1444,  Facsimile: 
(202)  267-1069,  Electronic  mail:  "MVI- 
3/G-M18@cgsmtp.comdt.uscg.mir'. 

Subpart  159.005— Approval 
Procedures 

34.  In  §  159.005-13,  paragraph  (a)(4) 
is  revised  to  readas  follows: 

§159.005-13    Equipment  or  material: 
approval. 

(a)*  •  • 

(4)  PubUshes  a  record  of  the  approval 
in  "Equipment  Lists."  The  most  recent 
edition  of  "Equipment  Lists"  U.S.  Coast 
Guard  Publication  M16714.3  (series)  is 
available  from  the  Superintendent  of 
Documents,  U.S.  Government  Printing 
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Office,  P.O.  Box  371954.  Pittsburgh.  PA 
15250-7954. 

•         •         •         •         • 

35.  The  title  of  subpart  159.010  is 
revised  to  read  as  follows: 

Subpart  150.010— independent 
Laboratory:  Acceptance,  Recognition, 
and  Termination 

36.  Section  159.010-1  is  revised  to 
read  as  follows: 

§150.010-1    Purpose. 

This  subpart  contains  the  following: 

(a)  The  standards  and  procedures 
under  which  the  Coast  guard  accepts  an 
independent  laboratory  that  a 
manufacturer  proposes  to  use. 

(b)  The  standards  and  procediu^s 
under  which  a  laboratory  is  accepted  as 
a  recognized  laboratory  under 
applicable  subparts. 

(c)  The  circumstances  under  which 
the  acceptance  or  recognition  of  a 
laboratory  is  terminated. 

37.  Section  159.010-5  is  revised  to 
read  as  follows: 

§159.010-6    Independent  laboratory: 
application  for  acceptance. 

(a)  Each  application  for  acceptance  of 
an  organization  as  an  independent 
laboratory  must  contain  the  following: 

(1)  The  name  and  address  of  the 
organization. 

(2)  A  list  of  the  equipment  or  material 
that  the  organization  would  inspect,  or 
test,  or  both,  under  this  subchapter. 

(3)  A  description  of  the  organization's 
experience  and  its  qualifications  for 
conducting  the  inspections  and  tests 
required  in  the  applicable  subpart. 

(4)  A  description  of  the  apparatus  and 
facilities  available  to  the  organization 
for  conducting  those  inspections  and 
tests. 

(5)  If  instnmients  are  used  in  the 
required  tests  and  inspections,  a 
description  of  the  instrument  calibration 
program  applying  to  those  instruments. 

(6)  The  position  titles  of  personnel 
who  are  to  perform,  supervise,  or 
witness  those  inspections  or  tests,  along 
with  the  training  and  experience 
required  for  personnel  in  those 
positions. 

(7)  A  statement  signed  by  the  chief 
officer  of  the  organization  or  the  chief 
officer's  representative,  that  an  official 
representative  of  the  Coast  Guard  is 
allowed  access  to  the  place  where  tests 
and  inspections  take  place,  to  verify  the 
information  submitted  in  the 
application,  or  to  witness  tests  and 
inspections. 

(b)  Each  application  for  acceptance  as 
an  independent  laboratory  from  an 
organization  that  is  not  submitted  by  an 


agency  of  another  government,  or  a 
classification  society,  must  also  contain 
the  following: 

(1)  The  name  and  address  of  each 
subsidiary  and  division  of  the 
organization  or  a  statement  that  none 
are  involved  in  the  testing  or 
manufacturing  of  equipment  approved 
under  this  subchapter. 

(2)  The  name,  title,  address,  and 
principal  business  activity  of  each  of  the 
organization's  officers  and  directors, 
and  the  name,  address,  and  principal 
business  activity  of  each  person, 
company,  or  corporation  that  owns  at 
least  three-percent  interest  in  the 
organization  or  in  a  company  or 
corporation  that  controls  the 
organization. 

§159.010-7    [RemovMl] 

38.  Section  159.010-7  is  removed. 

39.  Section  159.010-9  is  revised  to 
read  as  follows: 

§159.010-9    Recognized  Independent 
laboratory:  Memorandum  of  Understanding. 

(a)  Only  laboratories  that  have  entered 
into  an  MOU  with  the  Coast  Guard  may 
perform  the  functions  of  a  recognized 
laboratory  under  this  chapter. 

(b)  An  independent  laboratory  seeking 
to  become  a  recognized  independent 
laboratory  must  submit  a  signed  MOU  to 
the  Commandant  that  includes — 

(1)  A  statement  of  purpose: 

(2)  An  identification  and  description 
of  the  parties  involved; 

(3)  A  description  of  the  problem 
resolution  and  appeals  processes; 

(4)  A  description  of  the  process  for 
measuring  effectiveness  and  efficiency 
of  the  program  under  the  MOU; 

(5)  The  effective  date  of  the  MOU  and 
terms  for  its  termination; 

(6)  A  statement  to  the  effect  that  the 
MOU  is  not  an  exclusive  agreement 
between  the  recognized  independent 
laboratory  and  the  Coast  Guard; 

(7)  An  agreement  to  conduct 
comparison  testing  with  other 
recognized  laboratories  as  directed  by 
the  Coast  Guard,  no  more  often  than 
twice  each  year,  with  the  laboratory 
bearing  the  cost  of  sample  acquisition 
and  testing; 

(8)  A  statement  as  to  how  the  costs  of 
implementing  the  MOU  will  be  borne; 
and 

(9)  A  description  of  each  party's 
responsibilities  for — 

(i)  Equipment  review  and  approval; 

(ii)  Coast  Guard  oversight  of  the 
recognized  independent  laboratory's 
procedures  and  processes; 

(iii)  Coordination  between  the  parties: 

(iv)  Developing  and  maintaining 
regulations  and  standards; 


(v)  Handling  review  and  approval  of 
new  and  novel  items  not  anticipated  by 
existing  regulations  and  standards; 

(vi)  Testing  and  inspection  facilities 
and  procedures; 

(vii)  Production  quality  control;  and 

(viii)  Maintenance  of  records. 

(c)  liie  signatiue  on  the  MOU 
required  by  paragraph  (b)  of  this  section 
must  be  that  of  the  chief  officer  of  the 
independent  laboratory  or  the  chief 
officer's  representative.  The 
Conmiandant  or  an  authorized 
representative  of  the  Commandant  will 
review  the  MOU  to  ensure  it  contains 
the  information  contained  in  paragraph 
(b)  of  this  section  and  is  consistent  with 
other  MOUs  signed  by  the 
Commandant.  If  the  Commandant 
determines  that  the  MOU  is  acceptable 
and  the  independent  laboratory  is 
capable  of  carrying  out  the  functions 
identified  in  the  MOU.  the  Commandant 
or  authorized  representative  will  sign 
the  MOU.  Where  qualitative  tests  or 
determinations  are  required  for  approval 
or  follow-up,  provision  must  be  made 
for  conducting  comparison  tests  with 
other  recognized  laboratories. 

(d)  Copies  of  MOUs  signed  by  the 
Commandant  in  accordance  with  this 
part  and  of  lists  of  independent 
laboratories  which  have  been  accepted 
as  recognized  laboratories  but  which 
have  not  yet  been  added  to  the  lists 
included  in  this  subchapter  may  be 
obtained  at  the  address  listed  in 

§  159.001-5. 

§159.010-11    [Removed] 

40.  Section- 159.010-11  is  removed. 

41.  Section  159.010-17  is  revised  to 
read  as  follows: 

§159.010-17    Changes  In  tfte  laboratory's 
qualifications. 

(a)  If  any  of  the  information  submitted 
under  §  159.010-5(a)  changes,  the 
laboratory  shall  notify  the  Commandant 
in  writing  of  each  change  within  30 
days  after  the  change  has  occurred. 

(b)  If  any  change  in  the  independent 
laboratory  occurs  which  affects  its 
performance  under  the  MOU  required 
under  §  159.010-9,  the  laboratory  shall 
notify  the  Commandant  in  writing 
within  30  days  after  the  change  occuirs. 
The  Commandant  may  terminate  the 
MOU,  or  may  require  amendments  or 
revisions. 

42.  Section  159.010-19  is  revised  to 
read  as  follows: 

§  1 59.01 0-1 9    Termination  of  acceptance  or 
recognition  of  an  independent  laboratory. 

The  acceptance  or  recognition  of  a 
laboratory  terminates  if  the  laboratory — 

(a)  Requests  termination; 

(b)  Is  no  longer  in  business; 


32870 


Federal  Register  /  Vol.  60.  No.  121  /  Friday.  June  23.  1995  /  Proposed  Rules 


(c)  Knowingly  fails  to  perform  or 
supervise  an  inspection  or  test,  or  both, 
as  required  in  an  applicable  subpart; 

(d)  Knowingly  attests  to  the  lack  of 
errors,  omissions,  or  false  statement  of 
an  approval  test  report  that  contains 
errors,  omissions,  or  false  statements; 

(e)  Does  not  meet  the  requirements  of 
§159.01O-3(a); 

(f)  Does  not  comply  with  §  159.010- 
17; 

(g)  Contracts  or  transfers  the 
performance  or  supervision  of  required 
inspections  or  tests  to  another 
laboratory  or  person  without  the 
approval  of  the  Commandant;  or 

(h)  Fails  to.  or  in  the  opinion  of  the 
Commandant  is  unable  to,  carry  out  its 
responsibilities  under  an  MOU  required 
by  §  159.010-9. 

43.  In  §  159.010-21,  the  section 
heading  and  paragraph  (a)  are  revised  to 
read  as  follows: 

$  1 59.010-21    Termination  of  acceptance  or 
recognition:  Procedure. 

(a)  If  the  Coast  Guard  receives 
evidence  of  grounds  for  termination  of 
acceptance  or  recognition  of  an 
independent  laboratory  under 
§  159.010-19,  the  Commandant  will 
notify  the  laboratory  that  termination  is 
under  consideration.  The  notification 
will  specify  the  reasons  for  which 
termination  is  considered.  If  a 
deficiency  could  materially  affect  the 
validity  of  an  approval  issued  under  an 
applicable  subpart,  the  Commandant 
may  immediately  suspend  the 
acceptance  of  the  laboratory  and  may 
direct  the  holder  of  the  certificate  of 
approval  to  cease  claiming  that  the 
items  tested  or  inspected  by  the 
laboratory  are  Coast  Guard  approved, 
pending  a  final  decision  in  the  matter. 
The  Commandant  may  direct  an 
investigation  into  the  matter. 
•        •        *        *        * 

PART  160— LIFESAVING  EQUIPME^n• 

44.  The  authority  citation  for  Part  160 
continues  to  read  as  follows: 

Authority:  46  U.S.C.  3306,  3703.  and  4302, 
E.O.  12234.  3  CFR,  1980  Comp..  p.  277;  49 
CFR  1.46. 

Subpart  160.021— Hand  Red  Flare 
Distress  Signals 

§160.021-0    [Removed] 

45.  Section  160.021-9  is  removed. 

Subpart  160.022— Floating  Orange 
Smoke  Distress  Signals  (5  Minutes) 

§160.022-0    [Removed] 

46.  Section  160.022-9  is  removed. 


Subpart  160.023— Hand  Combination 
Flare  and  Smol(e  Distress  Signals 

§160.023-0    [Removed] 

47.  Section  160.023-9  is  removed. 

Subpart  160.024— Pistol-Projected 
Parachute  Red  Flare  Distress  Signals 

§160.024-0    [Removed] 

48.  Section  160.024-9  is  removed. 

Subpart  160.028— Signal  Pistols  for 
Red  Flare  Distress  Signals 

§160.02&-e    [Removed] 

49.  Section  160.028-9  is  removed. 

Subpart  160.031— Line-Throwing 
Appliance,  Shoulder  Gun  Type  (and 
Equipment) 

§160.031-0    [Removed] 

50.  Section  160.031-9  is  removed. 

Subpart  160.036— Hand-Held  Rocliet- 
Propelled  Parachute  Red  Flare 
Distress  Signals 

§  160.036-0    [Removed] 

51.  Section  160.036-9  is  removed. 

Subpart  160.037— Hand  Orange  Smolce 
Distress  Signals 

§160.037-0    [Removed] 

52.  Section  160.037-9  is  removed. 

Subpart  160.040— Line-Throwing 
Appliance,  Impulse-Projected  Rocket 
Type  (and  Equipment) 

§  1 60.040-0    [Removed] 

53.  Section  16a040-9  is  removed. 

Subpart  160.047— Specirications  for  a 
Buoyant  Vest.  Kapok,  or  Fibrous 
Glass,  Adult  and  Child 

§160.047-6a    [Removed] 

54.  Section  160.047-6a  is  removed. 

§160.047-6b    [Removed] 

55.  Section  16ff.047-6b  is  removed. 

§160.047-6c    [Removed] 

56.  Section  160.047-6c  is  removed. 

57.  Section  160.047-7  is  revised  to 
read  as  follows: 

§  160.047-7    Recognized  Laboratory. 

(a)  A  manufacturer  seeking  Coast 
Guard  approval  of  a  product  under  this 
subpart  shall  follow  the  approval 
procedures  of  subpart  159.005  of  this 
chapter,  and  shall  apply  for  approval 
directly  to  a  recognized  independent 
laboratory.  The  following  laboratories 
are  recognized  under  §  159.010-9  of  this 
chapter,  to  perform  testing  and  approval 
functions  under  this  subpart: 

Underwriters  Laboratories,  12 
Laboratory  Drive,  P.O.  Box  13995, 


Research  Triangle  Park,  NC  27709-3995, 
(919) 549-1400. 

(b)  Production  oversight  must  be 
performed  by  the  same  laboratory  that 
performs  the  approval  tests  unless,  as 
determined  by  the  Commandant,  the 
employees  of  the  laboratory  performing 
production  oversight  receive  training 
and  support  equal  to  that  of  the 
laboratory  that  performed  the  approval 
testing. 

§160.047-0    [Removed] 

58.  Section  160.047-9  is  removed. 

§  1 60.047-1 0    [Removed] 

59.  Section  160.047-10  is  removed. 

Subpart  160.048— Specification  for  a 
Buoyant  Cushion,  Fibrous  Glass 

§160.048-7    [Amended] 

60.  In  §  160.048-7,  remove  paragraphs 
(a)  and  (d)  and  redesignate  paragraphs 
(b),  (c)  and  (e)  as  (a),  (b)  and  (c), 
respectively. 

§160.048-7a    [Removed] 

61.  Section  160.048-7a  is  removed. 

62.  Section  160.048-8  is  revised  to 
read  as  follows: 

§  1 60.048-8    Recognized  Laboratory. 

(a)  A  manufacturer  seeking  Coast 
Guard  approval  of  a  product  under  this 
subpart  shall  follow  the  approval 
procedures  of  subpart  159.005  of  this 
chapter,  and  shall  apply  for  approval 
directly  to  a  recognized  independent 
laboratory.  The  following  laboratories 
are  recognized  under  §  159.010-9  of  this 
chapter,  to  perform  testing  and  approval 
functions  under  this  subpart: 

Underwriters  Laboratories,  12 
Laboratory  Drive.  P.O.  Box  13995. 
Research  Triangle  Park.  NC  27709-3995, 
(919) 549-1400. 

(b)  Production  oversight  must  be 
performed  by  the  same  laboratory  that 
performs  the  approval  tests  unless,  as 
determined  by  the  Commandant,  the 
employees  of  the  laboratory  performing 
production  oversight  receive  training 
and  support  equal  to  that  of  the 
laboratory  that  performed  the  approval 
testing. 

§160.048-9    [Removed] 

63.  Section  160.048-9  is  removed. 

§160.048-10    [Removed] 

64.  Section  160.048-10  is  removed. 

Subpart  160.049— Specification  for  a 
Buoyant  Cushion,  Plastic  Foam 

§  1 60.049-7    [Amended] 

65.  In  §  160.049-7,  revise  the  heading, 
remove  paragraphs  (a)  and  (d),  and 
redesignate  paragraphs  (b),  (c)  and  (e)  as 
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paragraphs  (a),  (b)  and  (c),  respectively, 
to  read  as  follows: 

S 1 60.049-7    Procedure  for  approval. 


§160.049-7a    [Removed] 

66.  Section  160.049-7a  is  removed. 

67.  Section  160.049-8  is  revised  to 
read  as  follows: 

§  1 60.049-8    Recognized  Laboratory. 

(a)  A  manufacturer  seeking  Coast 
Guard  approval  of  a  product  under  this 
subpart  shall  follow  the  approval 
procedures  of  subpart  159.005  of  this 
chapter,  and  shall  apply  for  approval 
directly  to  a  recognized  independent 
laboratory.  The  following  laboratories 
are  recognized  under  §  159.010-9  of  this 
chapter,  to  perform  testing  and  approval 
functions  under  this  subpart: 

Underwriters  Laboratories,  12 
Laboratory  Drive,  P.O.  Box  13995, 
Research  Triangle  Park,  NC  27709-3995. 
(919) 549-1400. 

(b)  Production  oversight  must  be 
performed  by  the  same  laboratory  that 
performs  the  approval  tests  unless,  as 
determined  by  the  Commandant,  the 
employees  of  the  laboratory  performing 
production  oversight  receive  training 
and  support  equal  to  that  of  the 
laboratory  that  performed  the  approval 
testing. 

§160.049-9    [Removed] 

68.  Section  160.049-9  is  removed. 

§160.049-10    [Removed] 

69.  Section  160.049-10  is  removed. 

Subpart  160.052— Specification  for  a 
Buoyant  Vest.  Unicellular  Plastic 
Foam,  Adult  and  Child 

§160.052-8a    [Removed] 

70.  Section  160.052-8a  is  removed. 

§160.052-8b    [Removed] 

71.  Section  160.052-8b  is  removed. 

$160.052-8c    [Removed] 

72.  Section  160.052-8c  is  removed. 

73.  Section  160.052-9  is  revised  to 
read  as  follows: 

§  1 60.052-6    Recognized  Laboratory. 

(a)  A  manufacturer  seeking  Coast 
Guard  approval  of  a  product  under  this 
subpart  shall  follow  the  approval 
procedures  of  subpart  159.005  of  this 
chapter,  and  shall  apply  for  approval 
directly  to  a  recognized  independent 
laboratory.  The  following  laboratories 
are  recognized  under  §  159.010-9  of  this 
chapter,  to  perform  testing  and  approval 
functions  under  this  subpart: 

Underwriters  Laboratories,  12 
Laboratory  Drive,  P.O.  Box  13995, 


Research  Triangle  Park,  NC  27709-3995, 
(919)  549-1400. 

(b)  Production  oversight  must  be 
performed  by  the  same  laboratory  that 
performs  the  approval  tests  unless,  as 
determined  by  the  Commandant,  the 
employees  of  the  laboratory  performing 
production  oversight  receive  training 
and  support  equal  to  that  of  the 
laboratory  that  performed  the  approval 
testing. 

§160.052-11    [Removed] 

74.  Sectiom60.052-ll  is  removed. 
§160.052-12    [Removed] 

75.  Section  160.052-12  is  removed. 

Subpart  160.057 — Floating  Orange 
Smoke  Distress  Signals  (15  Minutes) 

§160.057-6    [Removed] 

76.  Section  160.057-9  is  removed. 

Subpart  160.060— Specification  for  a 
Buoyant  Vest,  Unicellular  Polyethylene 
Foam,  Adult  and  Child 

§160.060-8a    [Removed] 

n.  Section  160.060-8a  is  removed. 

§160.060-8b    [Removed] 

78.  Section  160.060-8b  is  removed. 
§160.060-8c    [Removed] 

79.  Section  160.060-8c  is  removed. 

80.  Section  160.060-9  is  revised  to 
read  as  follows: 

§  160.060-6    Recognized  Laboratory. 

(a)  A  manufacturer  seeking  Coast 
Guard  approval  of  a  product  under  this 
subpart  shall  follow  the  approval 
procedures  of  subpart  159.005  of  this 
chapter,  and  shall  apply  for  approval 
directly  to  a  recognized  independent 
laboratory.  The  following  laboratories 
are  recognized  under  §  159.010-9  of  this 
chapter,  to  perform  testing  and  approval 
functions  under  this  subpart: 

Underwriters  Laboratories,  12 
Laboratory  Drive,  P.O.  Box  13995, 
Research  Triangle  Park,  NC  27709-3995, 
(919) 549-1400. 

(b)  Production  oversight  must  be 
performed  by  the  same  laboratory  that 
performs  the  approval  tests  unless,  as 
determined  by  the  Commandant,  the 
employees  of  the  laboratory  performing 
production  oversight  receive  training 
and  support  equal  to  that  of  the 
laboratory  that  performed  the  approval 
testing. 

§  160.060-1 1    [Rentoved] 

81.  Section  160.060-11  is  removed. 
§160.060-12    [Removed] 

82.  Section  160.060-12  is  removed. 


Subpart  160.064— Marine  Buoyant 
Devices 

§160.064-5    [Removed] 

83.  Section  160.064-5  is  removed. 

§160.064-5a    [Removed] 

84.  Section  160.064-5a  is  removed. 

§160.064-56    [Removed] 

85.  Section  160.064-5b  is  removed. 

86.  Section  160.064-7  is  revised  to 
read  as  follows: 

§  1 60.064-7    Recognized  Laboratory. 

(a)  A  manufacturer  seeking  Coast 
Guard  approval  of  a  product  under  this 
subpart  shall  follow  the  approval 
procedures  of  subpart  159.005  of  this 
chapter,  and  shall  apply  for  approval 
directly  to  a  recognized  independent 
laboratory.  The  following  laboratories 
are  recognized  under  §  159.010-9  of  this 
chapter  to  perform  testing  and  approval 
functions  under  this  subpart: 

Underwriters  Laboratories,  12 
Laboratory  Drive,  P.O.  Box  13995, 
Research  Triangle  Park,  NC  27709-3995, 
(919) 549-1400. 

(b)  Production  oversight  must  be 
performed  by  the  same  laboratory  that 
performs  the  approval  tests  unless,  as 
determined  by  the  Commandant,  the 
employees  of  the  laboratory  performing 
production  oversight  receive  training 
and  support  equal  to  that  of  the 
laboratory  that  performed  the  approval 
testing. 

§160.064-8    [Removed] 

87.  Section  160.064-8  is  removed. 

§160.064-6    [RenMved] 

88.  Section  160.064-9  is  removed. 

Subpart  160.066 — Distress  Signal  for 
Boats,  Red  Aerial  Pyrotechnic  Flare 

89.  In  §  160.066-11.  paragraph  (c)  is 
revised  to  read  as  follows: 

§  1 60.066-1 1    Approval  procedures. 

(c)  The  approval  tests  must  be 
performed  by  an  independent  laboratory 
accepted  by  the  Commandant  under 
Subpart  159.010  of  this  chapter. 

§160.066-18    [Removed] 

90.  Section  160.066-18  is  removed. 

Subpart  160.077— Hyt>rid  Inflatable 
Personal  Flotation  Devices 

91.  Section  160.077-9  is  revised  to 
read  as  follows: 

§  160.077-6    Recognized  Laboratory. 

(a)  A  manufacturer  seeking  Coast 
Guard  approval  of  a  product  under  this 
subpart  shall  follow  the  approval 
procedures  of  subpart  159.005  of  this 
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chapter,  and  shall  apply  for  approval 
directly  to  a  recognized  independent 
laboratory.  The  following  laboratories 
are  recognized  under  §  159.010-9  of  this 
chapter,  to  perform  testing  and  approval 
functions  under  this  subpart: 

Underwriters  Laboratories,  12 
Laboratory  Drive.  P.O.  Box  13995. 
Research  Triangle  Park,  NC  27709-3995, 
(919) 549-1400. 

(b)  Production  oversight  must  be 
performed  by  the  same  laboratory  that 
performs  the  approval  tests  unless,  as 
determined  by  the  Commandant,  the 
employees  of  the  laboratory  performing 
production  oversight  receive  training 
and  support  equal  to  that  of  the 
laboratory  that  performed  the  approval 
testing. 

Dated:  June  1. 1995. 
J.CCard. 

Rear  Admiral,  U.S.  Coast  Guard,  Chief,  Office 
of  Marine  Safety,  Security  and  Environmental 
Protection. 
[FR  Doc.  95-15076  Filed  6-22-95;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Indian  Affairs 

25  CFR  Part  151 
RIN  1076-AC51 

Land  Acquisitions  (Nongaming) 

AGENCY:  Bureau  of  Indian  Affairs, 

Interior. 

action:  Final  rule. 


SUMMARY:  This  final  rule  modifies  three 
existing  sections  writhin  Part  151  (Land 
Acquisitions)  and  creates  a  new  section 
which  contains  additional  criteria  and 
requirements  used  by  the  Secretary  in 
evaluating  requests  for  the  acquisition  of 
lands  by  the  United  States  in  trust  for 
federally  recognized  Indian  tribes  when 
lands  are  outside  and  noncontiguous  to 
the  tribes'  existing  reservation 
boundaries. 

EFFECTIVE  DATE:  July  24,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Alice  A.  Harwood,  Chief,  Branch  of 
Technical  Services,  Division  of  Real 
Estate  Services,  Bureau  of  Indian 
Affairs,  Room  4522,  Main  Interior 
Building,  1849  C  Street,  NW, 
Washington,  DC  20240,  Telephone  No. 
(202)  208-3604. 

SUPPLEMENTARY  INFORMATION:  The 
primary  authors  of  this  document  are 
Stan  Webb,  Lee  Maytubby,  and  Alice  A. 
Harwood  along  with  the  members  of  the 
Regulation  Task  Force. 

On  July  15, 1991,  the  proposed  rule 
for  off-reservation  land  acquisitions  for 
Indian  tribes  was  published  in  the 
Federal  Register  (Vol.  56,  No.  135, 
pages  32278-32280). 

The  Department  certifies  to  the  Office 
of  Management  and  Budget  that  these 
final  regulations  meet  the  standards 
provided  in  Sections  2(a)  and  2(b)(2)  of 
Executive  Order  12778. 

The  Department  has  determined  that 
this  rule: 

•  does  not  have  significant  federalism 
effects. 

•  is  not  a  major  rule  under  Executive 
Order  12866  and  will  not  require  a 
review  by  the  Office  of  Management  and 
Budget. 

•  will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et.  seq.)  because  this 
rule  applies  only  to  Indian  applicants. 

•  does  not  have  significant  takings 
implications  under  E.O.  12630. 

•  does  not  have  significant  effects  on 
the  economy,  nor  will  it  result  in 
increases  in  costs  or  prices  for 
consumers,  individual  industries. 


Federal,  State,  or  local  governments, 
agencies,  or  geographical  regions. 

•  does  not  have  any  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  export/import  market. 

•  is  categoncally  excluded  from  the 
National  Environmental  Policy  Act  of 
1969  because  it  is  of  an  administrative, 
technical,  and  procedural  nature. 
Therefore,  neither  an  environmental 
assessment  nor  an  environmental 
impact  statement  is  warranted. 

Office  of  Management  and  Budget 
approved  the  information  requested  in 
Sections  151.9, 151.10,  151.11(c)  and 
151.13  under  44  U.S.C.  3501  et  seq.  and 
assigned  clearance  number  1076-0100. 
This  information  is  required  from 
Indian  tribes  and  individuals  to  acquire 
land  in  trust  status  and  used  to  assist 
the  Secretary  in  making  a 
determination.  Response  to  this  request 
is  required  to  obtain  a  benefit. 

Puolic  reporting  for  this  information 
collection  is  estimated  to  average  4 
hours  per  response,  including  the  time 
for  reviewing  instructions,  gathering 
and  maintaining  data,  and  completing 
and  reviewing  the  information 
collection.  Direct  your  comments 
regarding  the  burden  estimate  or  any 
other  aspect  of  this  information 
collection  to  the  Bureau  of  Indian 
Affairs.  Information  Collection 
Clearance  Officer.  Room  337-SIB.  18th 
and  C  Streets.  NW.,  Washington.  DC 
20240;  and  the  Office  of  Information 
and  Regulatory  Affairs  (Project  1076- 
0100).  Office  of  Management  and 
Budget.  Washington,  DC  20502. 

The  annual  number  of  tribal  requests 
to  place  lands  in  trust  is  small.  There 
will  be  some  costs  incurred  by  the 
requesting  tribes  in  providing 
information  to  the  Secretary. 

Summary  of  Comments  on  Proposed 
Rule 

Sixty-seven  comments  were 
submitted  in  response  to  the  July  15, 
1991,  Federal  Register  publication  of 
proposed  amendments  to  25  CFR  Part 

151. 

A  number  of  commenters  expressed  a 
fear  that  the  regulations  would 
undermine  tribal  sovereignty  and  self- 
determination  and  inhibit  the 
development  of  reservation  economies, 
and  that  they  would  be  inconsistent 
with  the  Indian  policy  statement  issued 
by  President  Bush  on  June  14,  1991. 
There  is  additional  concern  that  the 
proposed  rules  would: 

(1)  afford  state  and  local  governments 
a  virtual  veto  power  over  tribal 
governments; 

(2)  promote  a  "guardian-ward" 
relationship  between  the  United  States 


and  the  tribes,  rather  than  the  preferred 
"govemment-to-govemment" 
relationship;  and 

(3)  force  tribes  to  divert  their  limited 
resources  into  "unnecessary"  efforts 
aimed  at  regulatory  compliance; 

(4)  be  inconsistent  witn  the  federal 
trust  responsibility  to  Indian  tribes,  and 

(5)  further  complicate  an  already 
cumbersome  and  time-consuming 
process  by  placing  tribal  interests  lower 
than  those  of  state  and  local 
governments. 

One  commenter  argued  that  a 
"federalism  assessment"  would  be 
needed  under  Executive  Order  12612, 
and  another  maintained  that  a  "compete 
regulatory  analysis"  would  be  required 
under  the  Regulatory  Flexibility  Act. 

Due  to  comments  received,  tne 
gaming  section,  proposed  as  151.12  has 
been  deleted  and  will  be  incorporated 
into  a  new  CFR  part  under  a  separate 
rulemaking. 

Section  151.10    On-Reservation 
Acquisition 

Comment:  It  was  suggested  that  25 
CFR  151.10(e)  be  revised  to  reflect  the 
BIA's  position  that  Indian-owned  fee 
lands  within  the  boundaries  of  a 
reservation  should  be  exempt  from  state 
property. 

Response:  It  should  be  noted  that  the 
United  States  Supreme  Court  recently 
held  that  (under  certain  circumstances) 
on-reservation  fee  lands  will  be  subject 
to  local  property  taxes.  Therefore,  25 
CFR  151.10(e)  is  not  revised. 

Comment:  Comments  suggested  that 
all  of  the  existing  rules  be  made 
inapplicable  to  on-reservation 
acquisitions,  and  another  requested  a 
clarification  that  the  strict  notice  and 
consultation  requirements  set  forth  in 
the  proposed  25  CFR  151.11  would  not 
apply  to  acquisitions  of  lands  which  are 
either  within  the  boundaries  of  a 
reservation  or  contiguous  thereto. 

Response:  It  should  be  noted  that  the 
decision  whether  to  accept  title  in  trust 
status  is  a  discretionary  one,  and  that 
the  Secretary  has  chosen  to  regulate  the 
decision-making  process  in  order  to 
promote  national  uniformity. 

The  notice  and  comment  procedures, 
which  do  not  require  formal 
consultation,  were  informally  adopted 
in  1980.  Notice  and  comment 
procedures  are  incorporated  in  the 
introductory  paragraph  to  25  CFR 
151.10. 

Comment:  It  was  also  suggested  that 
the  proposed  rules  be  revised  to  accept 
legislatively-mandated  acquisitions 
from  compliance  with  25  CFR  151.10 
and  the  proposed  151.11.  An 
alternatively  suggested  that  they  be 
revised  to  specify  that  certain  provisions 


would  apply  even  when  a  complete 
evaluation  of  the  acquisition  would  be 
precluded  by  legislation. 

Response:  The  introductory  paragraph 
to  both  25  CFR  151.10  and  the  new  25 
CFR  151.11  exempts  such  legally 
mandated  acquisitions. 

Section  151.10(h)    Hazardous 
Substances  and  NEPA  Compliance 

Comment:  Commenters  addressed  the 
requirement  that  acquired  property  "be 
free  of  all  hazardous  and  toxic  material 
as  required  by  602  DM  2  Land 
Acquisitions:  Hazardous  Substances 
Determinations."  It  was  suggested  that 
an  acquisition  be  allowed  where  the 
proposed  use  of  the  land  would  involve 
hazardous  substances,  or  where 
identified  substances  have  been  safely 
isolated. 

Response:  It  should  be  noted  that  the 
Secretary  retains  the  power  to  approve 
any  acquisition  "for  good  cause."  i.e.. 
where  the  benefits  of  the  acquisition 
would  clearly  outweigh  the  potential 
risks. 

Comment:  Commenters  suggested  that 
the  proposed  rule  be  modified  to  more 
accurately  reflect  the  policy  set  forth  at 
602  DM  2. 

Response:  The  policy  set  forth  in  the 
manual  attempts  to  limit  potential 
federal  liability  by  prohibiting 
acquisitions  where  "an  expenditure  of 
Def)artmental  funds  is  required  for 
cleanup  of  such  real  estate,  except  at  the 
direction  of  Congress,  or  for  good  cause 
with  the  approval  of  the  Secretary."  The 
rule  is  modified  to  reference  the  "extent 
to  which  the  applicant  has  provided 
information  that  allows  the  Secretary  to 
comply"  with  the  Departmental  Manual. 

Comment:  Commenters  also  stated 
that  the  regulation  would  be  too 
restrictive,  suggesting  that  exceptions  be 
made  when: 

(1)  the  seller  agrees  to  indemnify  the 
acquiring  tribe  and  the  United  States; 

(2)  the  estimated  remedial  costs 
would  be  minimal,  or  the  acquiring  tribe 
has  adopted  a  corrective  action  plan; 

(3)  the  waste  has  been  safely  isolated, 
or  the  land  value  is  "sufficient"  to 
justify  the  acquisition;  or 

(4)  the  acquiring  tribe  wishes  to 
utilize  the  land  for  such  purposes  as 
waste  disposal,  incineration,  or 
recychng. 

Response:  602  DM  2  suggests  that  the 
survey  process  must  be  completed  in  all 
cases  (with  indemnification  to  be 
required  in  those  cases  where 
contaminated  lands  are  to  be  acquired). 

602  DM  2  permits  the  acquisition  of 
contaminated  lands  which  can  be 
restored  without  a  reprogramming  of 
funds. 


Comment:  It  was  suggested  that  the 
proposed  rule  be  extended  to  all  federal 
acquisitions,  and  another  recommended 
that  the  rule  specify  the  types  of 
clearances  needed  and  the  extent  to 
which  the  BIA  would  absorb  the  cost  of 
site  surveys. 

Response:  602  DM  2  applies  to  all 
agencies  within  the  Department  of  the 
Interior. 

The  guidelines  provide  for  a  three- 
tiered  survey  process,  with  approval 
authority  retained  by  the  Department. 
However,  funding  may  be  determined 
on  a  case  by  case  basis. 

Comment:  It  was  recommended  that 
the  "rigorous"  innocent  purchaser 
provisions  in  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 
(CERCLA)  be  made  applicable  to  tribal 
land  acquisitions. 

Response:  It  should  be  noted  that 
such  a  defense  only  protects  purchasers 
who  "did  not  know  and  had  no  reason 
to  know"  that  they  were  acquiring 
contaminated  property.  (The  proposed 
BIA  guidelines  provide  for  a  survey 
process  which  is  intended  to  ensure  the 
availability  of  this  defense.) 

Comment:  Commenters  suggested  that 
the  proposed  rules  be  revised  to  require 
compliance  with  the  National 
Environmental  Policy  Act  of  1969 
(NEPA). 

flespo/ise;  The  new  25  CFR  151.10(h) 
also  requires  compliance  with  the  BIA's 
"final  revised  implementing 
procedures"  for  NEPA.  In  1988,  the 
procedures  were  published  in  the 
Federal  Register  (after  a  public 
comment  period)  and  added  to  the 
Departmental  Manual  at  516  DM  6, 
Appendix  4. 

Section  151.11 
Acquisitions 

Comment:  Comments  addressed  the 
geiieral  premise  that  more  stringent 
rules  are  needed  to  govern  the  trust 
acquisition  of  lands  which  are  "off- 
reservation"  (hereinafter  meaning  lands 
"outside  of  and  noncontiguous  to"  the 
boundaries  of  an  existing  reservation). 
Other  comments  suggested  that  lands 
which  are  contiguous  to  existing 
reservation  boundaries  should  be 
treated  as  other  lands  outside  such 
boundaries. 

Response:  It  should  be  noted  that  the 
acquisition  of  contiguous  lands  may  be 
analogized  to  annexations  by 
municipalities.  It  should  be  noted  that 
treatment  may  be  afforded  by  the 
Secretary  on  a  case-by-case  basis. 

Comment:  Commenters  voiced 
concerns  relative  to  "the  loss  of 
regulatory  control  and  removal  of  the 
property  from  the  tax  rolls." 


Off-reservation 


Specifically,  they  questioned  whether 
the  proposed  rules  would  protect  the 
states'  power  to  regulate  the 
appropriation  and  administration  of 
water  on  acquired  lands,  and  suggested 
that  a  mechanism  for  the  collection  of 
"appropriate"  state  taxes  be 
incorporated  in  the  rules. 

Response:  The  BIA  has  instructed  its 
field  offices  that  proposed  acquisitions 
of  off-reservation  contiguous  lands  for 
commercial  purposes  should  be 
carefully  scrutinized  with  consultation 
considered  to  avoid  jurisdictional 
conflicts. 

The  new  25  CFR  151.11(d)  estabUshes 
a  consultation  process  which  may  give 
rise  to  agreements  which  could  result  in 
resolution  of  the  above  types  of 
regulatory  issues. 

Comment:  Other  comments  addressed 
the  need  for  fiexibility  in  applying  the 
proposed  rules  to: 

(1)  newly  recognized  tribes,  restored 
tribes,  and  landless  tribes  (including 
those  whose  land  bases  consist  of 
scattered  sites); 

(2)  lands  within  tribal  consolidation 
areas,  tribal  service  areas,  and  ancestral  , 
areas  or  tribal  homelands;  and 

(3)  acquisitions  for  non-commercial 
purposes,  such  as  housing,  recreation, 
and  mineral  development,  resource 
protection  or  wildlife  management. 

Response:  It  should  be  noted  that  the 
revised  introductory  paragraph  exempts 
acquisitions  on  behalf  of  newly 
recognized  or  restored  tribes,  when  such 
acquisitions  are  "legally  mandated"  by 
legislation  or  court  order. 

Designated  (off-reservation)  tribal 
consolidation  areas  will  be  treated  as 
other  off-reservation  lands,  pending  the 
issuance  of  further  rules  under  the 
Indian  Financing  Act  of  1974  and  the 
Indian  Land  Consolidation  Act  (ILCA); 
tribal  service  areas  will  be  treated  as 
other  off-reservation  lands,  unless  such 
areas  fall  within  the  exception  for 
"legally  mandated"  acquisitions.  The 
new  25  CFR  151.11(b)  allows  landless 
tribes  (i.e.,  those  without  any  trust 
lands)  to  acquire  land  within  their 
aboriginal  homelands,  subject  to  the 
other  restrictions  in  25  CFR  151.11. 


Section  151.11(b) 
Limitations 


Geogjraphic 


Comment:  Those  provisions  which 
prohibit  off-reservation  acquisitions  of 
"out-of-state"  lands  (i.e.,  lands  in  a  state 
other  than  that  in  which  the  acquiring 
tribe's  "reservation  or  trust  lands"  are 
located)  were  opposed  on  the  grounds 
that  out-of-state  lands  may  be 
historically  significant,  vital  to  tribal 
economic  self-sufficiency,  or  within  a 
designated  tribal  consolidation  area  or 
tribal  service  area.  Specifically,  some  of 
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the  commenters  suggested  that  the 
proposed  rule  would  discriminate 
against  geographically  isolated  tribes, 
and  should  not  apply  to  acquisitions  for 
gaming  purposes  [due  to  preemption  by 
the  Indian  Gaming  Regulatory  Act 
(IGRA)]. 

The  exception  on  out-of-state 
acquisitions,  was  largely  attacked  as 
being  too  vague  and  inflexible. 
However,  one  commenter  indicated  that 
the  exception  should  be  modified  to 
flatly  prohibit  any  out-of-state 
acquisition  for  gaming  purposes. 
Another  commenter  objected  to  the 
provision  which  would  implicitly 
require  that  excepted  tribes  provide 
greater  justifications  for  out-of-state 
acquisitions.  Another  comment 
suggested  that  the  rule  be  expanded  to 
require  that  such  justifications  include 
evaluations  of  alternative  sites. 

Response:  The  provisions  which 
prohibit  off-reservation  acquisitions  of 
"out-of-state"  lands  have  been  deleted. 
The  portion  of  the  proposed  rule  which 
referred  to  administrative  costs  has  been 
deleted  and  other  minor  editorial 
changes  (including  the  elimination  of 
the  term  "current  or  former 
reservation"!  have  been  made  in  25  CFR 
151.11(b)  of  this  Part. 

The  rule  has  not  been  relaxed  for 
acquisitions  of  lands  within  tribal 
consolidation  areas  or  tribal  services 
areas,  unless  such  acquisitions  are 
legally  mandated.  The  blanket  exception 
for  landless  tribes  has  been  narrowed  to 
require  that  any  lands  to  be  acquried  on 
behalf  of  such  tribe  be  located  in  a  state 
in  which  the  tribe's  aboriginal 
homelands  are  located.  (Guidance  in 
identifying  "aboriginal  homelands"  may 
be  obtained  from  federal  court  decisions 
and  Lidian  Claims  Commission 
proceedings.)  It  should  be  noted  that  the 
absence  of  more  proximate  economic 
opportunities  would  provide  part  of  the 
"greater  justification"  required  by  25 
CFR  151.11(b)  of  this  Part. 

Comment:  Comments  about  greater 
justifications  as  distance  increases 
suggested  that  such  distance  should  be 
irrelevant.  Commenters  questioned 
whether  the  use  of  the  phrase  "current 
or  former  reservation"  was  meant  to 
distinguish  the  general  definition  of 
"Indian  reservation"  set  forth  in  25  CFR 
151.2.  They  also  questioned  whether 
administrative  costs  should  be 
considered,  under  either  the  existing  25 
CFR  151.10  or  the  provision  in  the 
proposed  rule  which  would  suggest  that 
such  costs  be  addressed  in  tribal 
justifications. 

Response:  It  should  be  noted  that  the 
BIA  has  informally  required  such 
justifications  for  acquisitions  of  distant 
lands  since  1980.  Section  20(c)  of  IGRA 


expressly  restricts  the  Secretary's 
authority  to  acquire  land  for  gaming 
purposes. 

The  rule's  exception  for  acquisitions 
on  behalf  of  tribes  which  "have  lands  in 
one  state  but  are  located  near  the  border 
of  another  state"  has  been  narrowed  (to 
ensure  that  the  land  to  be  acquired  is 
located  near  existing  trust  land).  The 
term  "near"  has  been  retained  (to  be 
defined  on  a  case-by-case  basis,  in  the 
exercise  of  the  Secretary's  discretion). 

Section  151.11(b)    Acquisitions  in  Non- 
Indian  Communities 

Comment:  Commenters  objected  to 
the  provision  which  would  require  that 
tribes  show  that  trust  status  is  essential 
to  the  planned  use  of  off-reservation 
property  which  is  located  "within  an 
urbanized  and  primarily  non-Indian 
community."  Commenters  noted  that 
the  proposed  rule  would  have  the 
following  anomalous  results: 

(1)  Off-reservation  acquisitions  which 
would  not  have  adverse  jurisdictional 
impacts  (i.e.,  where  trust  status  is  not 
essential  to  the  planned  use)  would  be 
prohibited,  even  thought  he  apparent 
purpose  of  the  rule  was  to  discourage 
gaming  acquisitions  and  other 
acquisitions  which  would  have  such 
impacts; 

(2)  "Low-impact"  off-reservation 
acquisitions  within  urban  communities 
might  be  prohibited,  even  through 
"high-impact"  on-reservation 
acquisitions  within  similar  communities 
would  be  permitted; 

(3)  Tribal  members  how  have 
relocated  to  urban  communities  would 
be  denied  the  opportunity  to  benefit 
directly  from  many  potential  tribal 
economic  development  projects;  and 

(4)  The  cost  of  many  tribal  initiatives 
and  federal  housing  projects  would  be 
driven  up  due  to  the  relatively  higher 
infrastructure  costs  associated  with  on- 
reservation  construction. 

Commenters  criticized  the  proposed 
rule  on  the  ground  that  the  phrase 
"urbanized  and  primarily  non-Indian 
community"  was  vague  and  over-broad, 
and  one  of  the  commenters  expressed 
concern  that  the  rule  could  possibly  be 
applied  to  limit  acquisitions  in  areas 
which  are  primarily  rural  in  character. 

Another  commenter  noted  that,  while 
trust  status  might  not  be  essential  for  a 
particular  use.  the  economic  benefits  to 
be  derived  from  such  use  (which  would 
also  be  covered  by  the  proposed  rule) 
could  depend  on  trust  status;  it  was  thus 
suggested  that  the  "essential" 
requirement  be  more  clearly  defined. 

Response:  25  CFR  151.11(c)  has  been 
revised  and  the  last  sentence  has  been 
deleted.  This  change  is  based  on  the  fact 
that  the  new  25  CFR  151.11(b)  wall 


already  require  that  tribes  whose 
reservations  are  not  located  in  urban 
communities  provide  a  "greater 
justification"  when  lands  in  such 
communities  are  to  be  acquired.  [It  is 
also  anticipated  that  "high-impact" 
acquisitions  in  urban  communities  will 
be  limited  by  the  consultation  process 
set  forth  in  25  CFR  151.11(d)  of  this 
Part.)  The  deletion  of  the  last  sentence 
is  also  based  on  the  specific  criticisms 
set  forth  in  the  comments,  i.e.,  that  the 
proposed  rule  would  be  ambiguous, 
anti-growth,  and  detrimental  to  tribes 
whose  reservations  are  located  in  urban 
communities  (and  other  tribes  whose 
justifications  would  otherwise  suffice). 

Section  151.11(c)    Economic 
Development  Plans 

Comment:  Commenters  suggested  that 
economic  development  plans  should 
not  be  needed  when  land  is  being 
acquired  for  non-commercial  purposes. 

Response:  An  introductory  clause  has 
been  added  to  exempt  non-business 
acquisitions. 

Comment:  Commenters  also  indicated 
that  the  proposed  rule  would 
undermine  tribal  sovereignty  and  self- 
sufficiency  by: 

(1)  Allowing  the  BIA  to  second-guess 
tribal  leaders'  business  decisions; 

(2)  Forcing  the  disclosure  of 
confidential  business  information;  and 

(3)  Preventing  tribes  from  acquiring 
investment  properties  for  future 
development. 

Response:  It  should  be  noted  that  the 
likelihood  of  success  of  an  off- 
reservation  project  has  long  been 
considered  by  the  Secretary  in  deciding 
whether  to  accept  title  to  the  underlying 
lands  in  trust  status.  (It  should  also  be 
noted  that  the  feasibility  of  the  proposed 
use  would  already  be  considered 
pursuant  to  25  CFR  151.10(c),  which 
will  be  incorporated  at  25  CFR  151.11(a) 
ofthisPart.l 

Comment:  Another  commenter 
suggested  that  pre-acquisition  planning 
would  necessarily  be  so  speculative  as 
to  be  of  minimal  value,  and  one 
commenter  recommended  that  the 
planning  requirement  be  made 
applicable  to  only  those  acquisitions 
which  are  opposed  by  local  governing 
bodies. 

Response:  25  CFR  151.11(c)  of  this 
Part  will  merely  require  that  the 
acquiring  tribe  has  a  plan  for  the 
immediate  development  or  utilization  of 
the  property,  and  that  the  plan  reflects 
that  a  prudent  buyer  would  complete 
the  acquisition  (given  the  projected 
return  on  investment,  incidental 
benefits,  and  risks  associated  with  the 
proposed  use).  It  should  be  noted  that 
certain  confidential  business 


information  would  be  exempt  horn 
disclosure  under  the  Freedom  of 
Information  Act,  5  U.S.C.  552. 

Seciton  151.11(d)    Ordinances 

Comment:  Commenters  suggested  that 
the  scope  of  the  proposed  rule  be 
narrowed  to  better  reflect  its  apparent 
purpose  (to  protect  the  health,  safety, 
and  welfare  of  the  general  public); 
specifically,  ti  was  suggested  that  the 
rule  be  made  applicable  only  to 
acquisitions  for  commercial 
development  purposes  (or,  alternatively, 
that  it  be  made  inapplicable  to 
acquisitions  for  housing  purposes). 

Commenters  criticized  the  proposed 
rule  on  the  grounds  that  the 
"comparability"  standard  is  too  vague, 
and  the  incorporation  of  all  local 
ordinances  too  broad.  Individual 
commenters  specifically  asked  whether 
the  proposed  rule  would: 

(1)  mandate  absolute  compliance  with 
local  ordinances,  or  merely  "a 
documented  effort"  to  adopt  similar 
standards  (as  suggested  in  the  preamble 
to  the  proposed  rules); 

(2)  require  that  tribes  also  adopt 
comparable  implementation  processes 
and  enforcement  capabilities,  or  modify 
their  adopted  ordinances  in  order  to 
comply  with  local  ordinances;  and 

(3)  allow  tribes  to  adopt  higher 
standards  than  the  relevant  local 
governing  bodies,  or  freely  modify 
adopted  ordinances  to  accommodate 
changes  in  land  use.  Individual 
commenters  suggested  that  the  rule 
cover  only  those  ordinances  which 
pertain  to  land  use  or  construction,  or 
those  which  are  identified  by  local 
government  through  consultation. 

Response:  It  is  anticipated  that  the 
consultation  process  described  in 
Section  25  CFR  151.11(d)  of  this  Part 
will  result  in  the  negotiation  of 
agreements  between  tribes  and  local 
government,  relative  to  regulatory  issues 
which  pertain  to  public  health,  safety, 
and  welfare.  Where  such  agreements  do 
not  result,  and  jurisdictional  issues 
remain  unresolved,  it  will  be  left  to  the 
Secretary's  discretion  to  balance  the 
potential  benefits  to  be  derived  by  the 
acquiring  tribe  against  the  potential 
harm  to  the  general  public.  (It  should 
also  be  noted  that  lands  which  are 
acquired  with  federal  funds  may  be 
subject  to  certain  federal  standairds.)  The 
deletion  of  the  proposed  25  CFR 
151.11(d)  is  also  based  on  the  criticisms 
set  forth  in  the  comments,  i.e.,  that  the 
proposed  rule  would  be  shortsighted, 
overly  cumbersome,  and  largely 
unenforceable. 

Comment:  Commenters  expressed 
concern  that  the  delimiting  language  in 
the  proposed  rule  would  allow  local 


government  to  tax  off-reservation  trust 
lands  and  the  activities  conducted 
thereon.  - 

Response:  It  should  be  noted  that  the 
only  taxation  issues  to  be  directly 
considered  in  the  consultation  process 
are  those  which  relate  to  a  proposed 
acquisition's  potential  impacts  on  real 
property  taxes  or  special  assessments. 
(Other  tax  impacts  may  also  be 
considered,  if  they  will  curtail  the  local 
government's  ability  to  provide  specific 
community  services.) 

Comment:  Commenters  indicated  thdt 
the  proposed  rule  would  contradict 
other  federal  policies  supporting  tribal 
sovereignty  and  self-determination.  It 
was  noted  that  local  ordinances  may 
reflect  political  considerations  wholly 
unrelated  to  concerns  about  public 
health  and  safety.  It  was  suggested  that 
the  rule  flatly  provide  that  the  lands  to 
be  acquired  would  be  subject  to  state 
regulatory  jurisdiction.  Commenters 
questioned  whether  the  local  ordinances 
would  have  to  be  formally  adopted  prior 
to  the  completion  of  the  acquisition 
process. 

Response:  It  should  be  noted  that 
current  law  suggests  that  (in  the  absence 
of  cooperative  agreements)  tribal, 
federal,  and  state/local  jurisdiction  over 
off-reservation  trust  lands  will  be 
mixed,  depending  on  the  activities  and 
parties  to  be  regulated.  The  proposed  25 
CFR  151.11(d)  has  been  deleted. 

Section  151.11(e)    Notice  and 
Consultation 

The  proposed  25  CFR  151.11(e)  will 
be  re-designated  as  25  CFR  151.11(d). 

Comment:  The  provision  which 
requires  that  "affected  state  and  lo^l 
governments"  be  notified  of  all 
proposed  off-reservation  acquisitions, 
and  given  thirty  days  in  which  to 
provide  written  comments,  was 
criticized  as  being  both  too  vague  in  its 
reference  to  "affected"  governments  and 
too  restrictive  in  its  definition  of  the 
comment  period.  Commenters  suggested 
that  the  proposed  rule  be  clarified  to 
ensure  that  neighboring  jurisdictions 
would  be  given  an  opportunity  to 
comment,  and  another  suggested  that 
the  rule  specify  which  state  and  local 
offices  would  be  contacted. 

Response:  Based  on  the  BIA's  past 
experience  with  its  informal 
consuhation  procedures,  the  30-day 
response  time  set  forth  in  the  proposed 
25  CFR  151.11(e)  (re-designated 
151.11(d))  has  been  .retained  in  the  new 
rule. 

Relative  to  these  revisions,  it  should 
be  noted  that  (1)  the  narrower  definition 
of  the  "notified  party"  will  generally 
mean  city  or  county  officials,  but  will 
also  recognize  the  wide  variation  in  the 


designations  and  functions  of  "local 
governments,"  as  well  as  the  fact  that 
many  such  governments  operate  as 
administrative  agents  for  the  states 
(especially  in  rural  settings);  (2)  the 
burden  of  obtaining  additional 
information  from  state  officials, 
neighboring  jurisdictions,  or  other  units 
of  local  governments  (including  special 
function  districts,  public  authorities,  or 
higher  political  subdivisions)  will  rest 
with  the  local  officials  who  are  directly 
notified  by  the  BIA;  and  (3)  the  BIA 
notices  will  identify  the  land  to  be 
acquired  and  the  acquiring  tribe  (as  has 
been  done  under  the  informal  notice 
and  comment  procedures),  as  well  as 
the  tribe's  proposed  use  (which  has 
generally  not  been  identified  in  the 
past). 

Comment:  Provisions  which  would 
require  tribes  to  consult  with  opposing 
local  governments  were  objected  to  on 
the  ground  that  it  would  undermine 
tribal  sovereignty  by  granting  state  and 
local  governments  an  effective  veto 
power  over  tribal  acquisitions. 
Commenters  acknowledged  that  some 
consultation  process  would  be  essential 
to  the  tribes'  implementation  of  a 
government -to-government  relationship, 
others  said  that  such  a  process  would  be 
marred  by  racial  bias  and 
discrimination. 

Response:  It  should  be  noted  that 
tribal  governmental  authority  over  land 
will  generally  not  attach  until  the 
Secretary  accepts  title  to  this  land  in 
trust  status.  It  should  also  be  noted  that 
the  new  25  CFR  151.11(d)  will  not 
create  a  veto  power,  and  that  objections 
which  are  not  made  in  good  faith  (or 
which  are  clearly  biased)  will  be 
discounted  in  the  decision-making 
process. 

As  for  the  assertion  that  the  case 
precedent  for  the  BIA's  informal 
consultation  procedures  has  been 
overruled,  it  should  be  noted  that  the 
preamble  to  the  original  25  CFR  120a 
(now  25  CFR  151)  cited  the  need  for  a 
uniform  policy  as  the  basis  for  its 
issuance;  it  should  also  be  noted  that 
(while  the  case  cited  by  the  commenter 
held  that  local  governments  are  not 
entitled  to  formal  notification  as  a 
matter  of  due  process)  the  preamble  to 
the  proposed  rules  indicated  that  the 
notice  requirement  set  forth  in  the 
proposed  25  CFR  151.11(e)  (re- 
designated 151.11(d))  would  be  based 
primarily  on  principles  of  federalism. 

Comment:  Other  commenters 
recommended  that  the  comment  period 
be  extended,  and  requested  that 
additional  supplemental  information  be 
furnished  with  the  notifications.  Others 
suggested,  however,  that  certain 
proposals  would  be  unduly 
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compromised  by  the  release  of 
additional  information,  and  another 
indicated  that  the  case  precedent  for  the 
BIA's  existing  (non-regulatory)  notice 
requirement  had  been  overruled. 

Response:  25  CFR  151.11(d)  has  been 
revised  to  (1)  generally  identify  the  local 
government  to  be  notified  as  the  "lowest 
political  subdivision  having  jurisdiction 
over  the  land  to  be  acquired";  and  (2) 
codify  certain  informal  procedures 
(relative  to  the  solicitation  of  specific 
information  and  the  presumption  of  no 
impact  when  a  response  is  not  received 
within  thirty  days)  which  have  been 
implemented  by  BIA  since  1980. 

Comment:  Commenters  addressed 
those  provisions  within  the  proposed 
rule  which  would  describe  the 
consultation  process.  (Where  a  state  or 
local  government  formally  opposes  a 
proposed  acquisition,  or  "raises 
concerns"  relative  thereto,  the  rule 
would  require  that  the  acquiring  tribe 
"consult  with  them  and  attempt  to 
resolve  any  conflicts  including,  but  not 
limited  to.  issues  concerning  taxation, 
zoning  and  jurisdiction";  the  proposed 
rule  would  also  permit  the  tribe  to 
submit  documentation  of  its  discussions 
with  state  or  local  goverrunents, 
whether  the  formal  consultation  process 
is  triggered  or  not.)  It  was  suggested  that 
the  consultation  process  should  be 
triggered  only  by  good  faith  objections, 
rather  than  mere  "concerns,"  and  that 
the  proposed  rule  be  clarified  to  reflect 
that  a  tribe's  burden  would  be  met  by 
a  mere  good  faith  attempt  at  resolution. 
Where  differences  remain  unresolved 
after  consultation,  it  was  suggested  that 
state  and  local  governments  should  be 
allowed  to  submit  their  own 
documentation  of  consultation  efforts. 
Another  suggested  that  a  formal  dispute 
resolution  process  be  incorporated  in 
the  proposed  rule,  and  a  (non-BIA) 
federal  official  recommended  that  the 
BIA  assume  a  mediation  role. 

It  was  also  recommended  that  the 
consultation  process  be  terminated  at 
trie  end  of  a  specific  time  period.  Other 
commenters  said  that  the  process 
should  be  made:  (1)  applicable  to  court- 
crdered  acquisitions  not  otherwise 
subject  to  25  CFR  151.10  or  151.11  of 
this  Part;  (2)  inapplicable  to  acquisitions 
of  off-reservation  lands  which  have  been 
designated  in  land  consolidation  plans 
approved  pursuant  to  ILCA;  and  (3) 
consistent  with  provisions  in  the 
Federal  Land  Policy  and  Management 
Act  (FLPMA)  which  require  state 
approval. 

Fesponse:  With  respect  to  the 
comments  which  suggested  that  the  rule 
provide  for  arbitration  or  mediation 
where  differences  remain  unresolved 
after  consultation,  it  should  again  be 


noted  that  such  cases  will  be  left  to  the 
Secretary's  discretion  (to  balance  the 
potential  benefits  to  be  derived"by  the 
acquiring  tribe  against  the  potential 
harm  to  the  general  public).  With 
respect  to  the  comments  which 
suggested  that  the  consultation  process 
be  made  applicable  to  court-ordered 
acquisitions,  it  should  again  be  noted 
that  the  introductory  paragraph  to  25 
CTTl  151.11  of  this  Part  will  expressly 
exempt  such  "legally  mandated" 
acquisitions.  With  respect  to  the 
comment  which  suggested  that  the  new 
rule  be  made  inapplicable  to 
acquisitions  of  off-reservation  lands 
which  have  been  designated  in 
approved  land  consolidation  plans,  it 
should  again  be  noted  such  lands  will 
be  treated  as  other  off-reservation  lands 
(and  thus  subject  to  25  CFR  151.11) 
pending  the  promulgation  of  further 
rulemaking.  With  respect  to  the 
comment  which  suggested  that  the 
consultation  process  be  made  consistent 
with  the  Federal  Land  Policy  and 
Management  Act  (FLPMA),  it  should  be 
noted  that  Congress  has  clearly 
distinguished  conveyances  of  public 
lands  (which  are  subject  to  consultation, 
imder  FLPMA)  for  acquisitions  on 
behalf  of  sovereign  tribes  (which  are  not 
subject  to  any  statutory  consultation 
requirements). 

Section  151.11(e)    Delegations  of 
Authority  and  Appealability 

Comment:  Commenters  objected  to 
those  provisions  within  the  proposed  25 
CFR  151.11(e)  (re-designated  151.11(d)) 
which  indicate  that  the  Assistant 
Secretary-Indian  Affairs  would  issue  the 
above-described  notifications  of 
proposed  off-reservation  acquisitions.  It 
was  suggested  that  the  authority  to  issue 
such  notices  and  ultimately  approve  the 
acquisitions  should  be  delegated  to  the 
BIA's  agency  or  area  office  level,  in 
order  to  comply  with  ongoing  efforts  to 
reorganize  the  BIA  and  decentralize  its 
critical  functions.  One  commenter 
questioned  whether  the  proposed  rule 
was  meant  to  separate  the  local  BIA  staff 
from  the  entire  acquisition  process 
(where  off-reservation  lands  are  to  be 
acquired),  and  whether  the  "final 
decision"  to  be  made  by  the  Assistant 
Secretary  would  be  appealable.  It  was 
suggested  that  the  proposed  rule 
specifically  provide  that  the  Assistant 
Secretary's  decision  would  be 
appealable  to  the  Interior  Board  of 
Indian  Appeals. 

Response:  All  references  to  the 
"Assistant  Secretary — Indian  Affairs"  in 
the  proposed  25  CFR  151.11(e)  (re- 
designated 151.11(d))  will  be  changed  to 
"Secretary",  as  indicated  above,  and  the 
final  sentence  in  the  proposed  25  CFR 


151.11(e)  (re-designated  151.11(d))  will 
be  leleted. 

This  change  will  ensure  that  all 
actions  will  be  taken  by  em  authorized 
official,  since  25  CFR  151.2(a)  of  this 
Part  will  define  "Secretary"  to  mean 
"the  Secretary  of  the  Interior  or 
authorized  representative."  It  is 
anticipated  that  local  BIA  officials  will 
continue  to  notify  local  governments  of 
proposed  off-reservation  acquisitions, 
but  that  the  authority  to  approve  certain 
acquisitions  may  continue  to  be  held  by 
the  Assistant  Secretary — Indian  Affairs 
or  the  BIA  Area  Directors.  It  is  also 
anticipated  that  the  recommendations  of 
the  intertribal  group  which  recently 
reported  on  the  possible  reorganization 
of  he  BIA  will  be  considered  in 
determining  which  offices  should  have 
the  ultimate  approval  authority. 

In  response  to  the  comments  which 
questioned  whether  decisions  on  off- 
reservation  acquisition  requests  would 
be  appealable,  the  final  sentence  in  the 
proposed  25  CFR  151.11(e)  (re- 
designated 151.11(d))  has  been  deleted. 
This  change  is  needed  to  ensure  that 
such  decisions  will  be  appealable  if  they 
are  made  below  the  Assistant 
Secretary — Indian  Affairs'  level.  If  the 
authority  to  make  such  decisions  is  held 
by  the  Assistant  Secretary — Indian 
Affairs,  the  decision  would  be  "final" 
for  the  Department  of  the  Interior  and 
therefore  not  appealable. 

Section  151.12    Off-reservation 
Acquisitions  for  Gaming 

In  response  to  the  comments  received, 
it  has  been  determined  by  the  Bureau  of 
Indian  Affairs  that  the  proposed  section 
151.12  of  this  part  will  not  be  adopted 
and  a  new  part  will  be  added  to  the  25 
CFR  pertaining  to  off-reservation 
acquisitions  for  gaming. 

List  of  Subjects  in  25  CFR  Part  151 

Indians — lands.  Reporting  and 
recordkeeping  requirements. 

For  reasons  set  out  in  the  preamble. 
Part  151  of  Title  25,  Chapter  I  of  the 
Code  of  Federal  Regulations  is  amended 
as  set  forth  below. 

PART  151— LAND  ACQUISITIONS 
(NONGAMING) 

1.  The  authority  citation  for  Part  151 
is  revised  to  include  25  U.S.C.  2  and  9 
as  follows: 

Authority:  R.S.  161:  5  U.S.C.  301.  Interpret 
or  apply  46  Stat.  1106,  as  amended;  46  Stat. 
1471,  as  amended;  48  Stat.  985,  as  amended; 
49  Stat.  1967,  as  amended.  53  Stat.  1129;  63 
Stat.  605;  69  Stat.  392,  as  amended;  70  Stat. 
290,  as  amended;  70  Stat.  626;  75  Stat.  505; 
77  Stat.  349;  78  Stat.  389;  78  Stat.  747;  82 
Stat.  174,  as  amended,  82  Stat.  884;  84  Stat. 
120;  84  Stat.  1874;  86  Stat.  216;  86  Stat.  530; 
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86  Stat.  744;  88  Stat.  78;  88  Stat.  81;  88  Stat. 
1716;  88  Stat.  2203;  88  Stat.  2207;  25  U.S.C. 
2.  9,  409a,  450h,  451,  464,  465,  487,  488,  489, 
501,  502.  573,  574,  576, 608,  608a,  610,  610a, 
622.  624.  640d-10. 1466. 1495.  and  Other 
authorizing  acts. 

2.  In  §  151.2.  paragraph  (a)  is  revised 
to  read  as  follows: 

§151.2    Dennitlons. 

(a)  "Secretary"  means  the  Secretary  of 
the  Interior  or  authorized  representative. 

***** 

Section  151.10  is  amended  by  revising 
the  section  heading  and  introductory 
text  and  by  adding  a  new  paragraph  (h) 
to  read  as  follows: 

§151.10    On-r»servation  acquisitions. 

Upon  receipt  of  p.  written  request  to 
have  lands  taken  in  trust,  the  Secretary 
wrill  notify  the  state  and  local 
governments  having  regulatory 
jurisdiction  over  the  land  to  be 
acquired,  unless  the  acquisition  is 
mandated  by  legislation.  The  notice  will 
inform  the  state  or  local  government 
that  each  will  be  given  30  days  in  which 
to  provide  written  comments  as  to  the 
acquisition's  potential  impacts  on 
regulatory  jurisdiction,  real  property 
taxes  and  special  assessments.  If  the 
state  or  local  government  responds 
within  a  30-day  period,  a  copy  of  the 
comments  will  be  provided  to  the 
applicant,  who  will  be  given  a 
reasonable  time  in  whidi  to  reply  and/ 
or  request  that  the  Secretary  issue  a 
decision.  The  Secretary  will  consider 
the  following  criteria  in  evaluating 
requests  for  the  acquisition  of  land  in 
trust  status  when  the  land  is  located 
within  or  contiguous  to  an  Indian 
reservation,  and  the  acquisition  is  not 
mandated: 
*        *        •        *        • 

(h)  The  extent  to  which  the  applicant 
has  provided  information  that  allows 
the  Secretary  to  comply  with  516  DM  6, 
Appendix  4.  National  Environmental 


Policy  Act  Revised  Implementing 
Procedures,  and  602  DM  2.  Land 
Acquisitions:  Hazardous  Substances 
Determinations.  (For  copies,  write  to  the 
Department  of  the  Interior.  Bureau  of 
Indian  Affairs,  Branch  of  Environmental 
Services,  1849  C  Street  NW.  Room  4525 
MIB.  Washington.  DC  20240.) 

§§151.11  through  151.14    [Redesignated  as 
151.12  through  151.15] 

4.  Sections  151.11  through  151.14  are 
redesignated  as  151.12  through  151.15. 
respectively. 

5.  A  new  §  151.11  is  added  to  read  as 
follows: 

§151.11    Off-reservation  acquisitions. 

The  Secretary  shall  consider  the 
following  requirements  in  evaluating 
tribal  requests  for  the  acquisition  of 
lands  in  trust  status,  when  the  land  is 
located  outside  of  and  noncontiguous  to 
the  tribe's  reservation,  and  the 
acquisition  is  not  mandated: 

(a)  The  criteria  listed  in  Section 
151.10  (a)  through  (c)  and  (e)  through 
(h): 

(b)  The  location  of  the  land  relative  to 
state  boundaries,  and  its  distance  from 
the  boiuidaries  of  the  tribe's  reservation, 
shall  be  considered  as  the  distance 
between  the  tribe's  reservation  and  the 
land  to  be  acquired  increases,  the 
Secretary  shall  give  greater  scrutiny  to 
the  tribe's  justification  of  anticipated 
benefits  from  the  acquisition.  The 
Secretary  shall  give  greater  weight  to  the 
concerns  raised  pursuant  to  paragraph 
(d)  of  this  section. 

(c)  Where  land  is  being  acquired  for 
business  purposes,  the  tribe  shall 
provide  a  plan  which  specifies  the 
anticipated  economic  benefits 
associated  with  the  proposed  use. 

(d)  Contact  with  state  and  local 
governments  pursuant  to  151.10  (e)  and 
(f)  shall  be  completed  upon  receipt  of  a 
tribe's  written  request  to  have  lands 
taken  in  trust,  the  Secretary  shall  notify 


the  state  and  local  governments  having 
regulatory  jurisdiction  over  the  land  to 
be  acquired.  The  notice  shall  inform  the 
state  and  local  government  that  each 
will  be  given  30  days  in  which  to 
provide  written  comment  as  to  the 
acquisition's  potential  impacts  on 
regulatory  jurisdiction,  real  property 
taxes  and  special  assessments. 

6.  Newly  designated  §  151.15  is 
revised  to  read  as  follows: 

§  1 51 .15    Information  collection. 

(a)  The  information  collection 
requirements  contained  in  Sections 
151.9;  151.10;  151.11(2)(c),  and  151.13 
have  been  approved  by  the  Office  of 
Management  and  Budget  under  44 
U.S.C.  3501  et  seq.  and  assigned 
clearance  number  1076-0100.  This 
information  is  being  collected  to  acquire 
land  into  trust  on  behalf  of  the  Indian 
tribes  and  individuals,  and  will  be  used 
to  assist  the  Secretary  in  making  a 
determination.  Response  to  this  request 
is  required  to  obtain  a  benefit. 

(b)  Public  reporting  for  this 
information  collection  is  estimated  to 
average  4  hours  per  response,  including 
the  time  for  reviewing  instructions, 
gathering  and  maintaining  data,  and 
completing  and  reviewing  the 
information  collection.  Direct  comments 
regarding  the  burden  estimate  or  any 
other  aspect  of  this  information 
collection  to  the  Bureau  of  Indian 
Affairs.  Information  Collection 
Clearance  Officer,  Rooni  337-SIB.  18th 
and  C  Streets,  NW.,  Washington,  DC 
20240;  and  the  Office  of  Information 
and  Regulatory  Affairs  (Project  1076- 
0100),  Office  of  Management  and 
Budget.  Washington.  DC  20502. 

March  20, 1995. 
Ada  E.  Deer, 

Assistant  Secretary — Indian  Affairs. 
[FR  Doc.  95-15215  Filed  6-22-95;  8:45  am) 
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DEPARTMEhfT  OF  THE  TREASURY 

Office  of  the  Comptroller  of  the 
Currency 

12CFRPart19 

[Docket  No.  95-11] 

RIN  1557-AB43 

FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  263 
[Docket  No.  R-0878] 
RIN  7100-AB23 

FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

12  CFR  Part  308 

RIN  3064-AB49 

DEPARTMENT  OF  THE  TREASURY 

Office  of  Ttirift  Supervision 

12  CFR  Part  509 

[Docket  No.  95-116] 

RIN  1550-AA79 

NATIONAL  CREDIT  UNION 
ADMINISTRATION 

12  CFR  Part  747 

Uniform  Rules  of  Practice  and 
Procedure 

AGENCIES:  Office  of  the  Comptroller  of 
the  Currency,  Treasury;  Board  of 
Governors  of  the  Federal  Reserve 
System;  Federal  Deposit  Insurance 
Corporation;  Office  of  Thrift 
Supervision,  Treasury;  and  National 
Credit  Union  Administration. 
ACTION:  Joint  notice  of  proposed 
rulemaking. 

summary:  The  Comptroller  of  the 
Currency  (OCC),  Board  of  Governors  of 
the  Federal  Reserve  System  (Board  of 
Governors).  Federal  Deposit  Insurance 
Corporation  (FDIC).  Office  of  Thrift 
Supervision  (OTS).  and  National  Credit 
Union  Administration  (NCUA)  are 
proposing  changes  to  the  Uniform  Rules 
of  Practice  and  Procedure  for 
Administrative  Hearings  (Uniform 
Rules)  and  to  their  agency  specific  rules 
of  administrative  practice  and 
procedure  (Local  Rules). 

The  proposal  is  intended  to  clarify 
certain  provisions  and  to  increase  the 
efficiency  and  fairness  of  administrative 
hearings. 

DATES:  Comments  must  be  received  by 
August  22,  1995. 


ADDRESSES:  Comments  should  be 
directed  to:  OCC;  Communications 
Division.  Office  of  the  Comptroller  of 
the  Currency.  250  E  Street  SW.. 
Washington.  DC  20219.  Attention: 
Docket  No.  95-11.  Comments  may  be 
inspected  and  photocopied  at  the  same 
location. 

Board  of  Governors:  Mr.  William 
Wiles.  Secretary  of  the  Board.  Board  of 
Governors  of  the  Federal  Reserve 
System,  20th  and  Constitution  Avenue 
NW.,  Washington,  DC  20551.  Attention: 
Docket  No.  R-0878  or  delivered  to 
Room  B-2222.  Eccles  Building,  between 
8:45  a.m.  and  5:15  p.m.  Comments  may 
be  inspected  in  Room  MP-500  of  the 
Martin  Building  between  9  a.m.  and  5 
p.m.  weekdays,  except  as  provided  in  12 
CFR  261.8  of  the  Board  of  Governor's 
rules  regarding  availability  of 
information. 

FDIC:  Robert  Feldman,  Acting    • 
Executive  Secretary,  Attention:  Room  F- 
402,  Federal  Deposit  Insurance 
Corporation.  550  17th.  Street  NW.. 
Washington.  DC  20429.  Comments  may 
be  delivered  to  Room  F^OO.  1776  F 
Street  NW..  Washington.  DC  20429.  on 
business  days  between  8:30  a.m.  and  5 
p.m.;  sent  by  facsimile  transmission  to 
FAX  number  202-898-3838;  or  sent  by 
Internet  E-mail  to  Comments@Fdic.gov. 
Comments  will  be  available  for 
inspection  and  photocopying  in  Room 
7118.  550  17th  Street  NW..  Washington, 
DC  between  8:30  a.m.  and  5  p.m.  on 
business  days. 

OTS:  Chief,  Dissemination  Branch, 
Records  Management  and  Information 
Policy,  Office  of  Thrift  Supervision. 
1700  G  Street  NW..  Washington,  DC 
20552,  Attention  Docket  No.  95-116. 
These  submissions  may  be  hand 
delivered  to  1700  G  Street  NW.,  from  9 
a.m.  to  5  p.m.  on  business  days;  they 
may  be  sent  by  facsimile  transmission  to 
FAX  number  202-906-7755.  Comments 
will  be  available  for  inspection  at  1700 
G  Street  NW.,  from  1  p.m.  until  4  p.m. 
on  business  days. 

NCUA:  Becky  Baker,  Secretary  of  the 
Board,  National  Credit  Union 
Administration,  1775  Duke  Street, 
Alexandria,  VA,  22314-3428. 
Comments  will  be  available  for 
inspection  at  the  same  location. 
FOR  FURTHER  INFORMATION  CONTACT: 

OCC:  Daniel  Stipano,  Director, 
Enforcement  and  Compliance  Division 
202-874-4800,  or  Daniel  Cooke, 
Attorney,  Legislative  and  Regulatory 
Activities  Division  202-874-5090. 

Board  of  Governors:  Douglas  Jordan, 
Senior  Attorney,  Legal  Division  202- 
452-3787,  Ann  Marie  Kohlligian,  Senior 
Counsel,  Division  of  Banking 
Supervision  and  Regulation  202—452- 


3528,  or  Katherine  Wheatley,  Assistant 
General  Counsel  202-452-3779.  For  the 
hearing  impaired  only, 
Telecommunication  Device  for  the  Deaf 
(TDD),  Dorothea  Thompson  202-452- 
3544. 

FDIC:  Nancy  Alper,  Counsel.  Legal 
Division  202-898-3720  or  Andrea 
Winkler.  Counsel,  Legal  Division  202- 
898-3764. 

OTS:  Eliot  Goldstein.  Counsel. 
Division  of  Enforcement  202-906-7162; 
or  Karen  Osterloh.  Counsel.  Banking 
and  Finance.  Regulations  and 
Legislation  Division.  Chief  Counsel's 
Office  202-906-6639. 

NCUA:  Steven  Widerman.  Attorney. 
Office  of  General  Counsel  703-518- 
6557. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

Section  916  of  the  Financial 
Institutions  Reform,  Recovery  and 
Enforcement  Act  of  1989  (FIRREA).  Pub. 
L.  101-73.  103  Stat.  183  (1989).  required 
the  OCC.  Board  of  Governors.  FDIC. 
OTS,  and  NCUA  (agencies)  to  develop 
uniform  rules  and  procedures  for 
administrative  hearings.  The  agencies 
each  adopted  final  Uniform  Rules  in 
August,  1991.'  Based  on  their 
experience  since  then,  the  agencies  have 
identified  sections  of  the  Uniform  Rules 
that  should  be  modified.  Amendments 
to  those  provisions  are  proposed  today. 

Each  agency  also  has  local  rules  of 
administrative  adjudication  (Local 
Rules)  that  are  distinct  from  the 
Uniform  Rules  and  unique  to  the 
individual  agency.  The  OCC  and  OTS 
propose  to  amend  certain  sections  of 
their  Local  Rules  that  they  believe 
should  be  improved  and  clarified.  The 
FDIC,  Board  of  Governors,  and  NCUA 
are  not  proposing  to  amend  their  Local 
Rules  at  this  time. 

B.  Uniform  Rules 

While  most  elements  of  the  proposal 
are  technical  modifications  or 
clarifications,  two  of  the  proposed 
changes  are  more  substantive:  (1) 

Proposed  § .24,  which  clarifies  the 

scope  of  document  discovery;  and  (2) 

proposed  § .35,  which  prohibits 

multiple  counsel  from  examining  a 
single  witness. 

The  agencies  invite  comments  on  all 
aspects  of  this  joint  proposed  rule. 


'  The  agencies  issued  a  joint  notice  of  proposed 
rulemaking  on  Monday,  June  17. 1991  (56  FR 
27790).  The  agencies  promulgated  their  Rnal  rules 
on  the  following  dates:  OCC  on  August  9. 1991  (56 
FR  38024):  Board  of  Governors  on  August  9,  1991 
(56  FR  38052):  FDIC  on  August  9,  1991  (56  FR 
37975);  OTS  on  August  12. 1991  (56  FR  38317);  and 
NCUA  on  August  8. 1991  (56  FR  37767). 


C.  Local  Rules 

The  OCC's  and  OTS's  proposed 
changes  to  their  Local  Rules  are 
discussed  in  separate  section-by-section 
analyses.  Comments  on  Local  Rules 
should  be  sent  only  to  the  appropriate 
agency. 

D.  Section-by-Section  Summary  and 
Discussion  of  Amendments  to  Uie 
Uniform  Rules 

Section .1    Scope. 

The  proposal  adds  two  statutory 
provisions  to  the  list  of  civil  money 
penalty  provisions  to  which  the 
Uniform  Rules  apply.  These  two 
provisions  were  enacted  by  the  Riegle 
Community  Development  and 
Regulatory  Improvement  Act  of  1994 
(CDRI),  Pub.  L.  103-325,  108  Stat.  2160. 

The  first  provision,  CDRI  section  406, 
amends  the  Bank  Secrecy  Act  (BSA)  (31 
U.S.C.  5321)  to  require  the  Secretary  of 
the  Treasury  to  delegate  authority  to  the 
Federal  banking  agencies  (as  defined  in 
section  3  of  the  Federal  Deposit 
Insurance  Act  (12  U.S.C.  1813))  to 
impose  civil  money  penalties  for  BSA 
violations. 

The  second,  CDRI  section  525, 
amends  section  102  the  Flood  Disaster 
Protection  Act  of  1973  (FDPA)  (42 
U.S.C.  4012a)  to  give  each  "Federal 
entity  for  lending  regulation"  authority 
to  assess  civil  money  penalties  under 
the  FDPA.  Under  the  FDPA,  the  term 
"Federal  entity  for  lending  regulation" 
includes  the  agencies  and  the  Farm 
Credit  Administration. 

Section .6    App>earance  and 

practice  in  adjudicatory  proceedings. 

The  proposal  seeks  to  ensure  that 
counsel  is  always  available  to  accept 
service  of  process  for  a  party  even  if  that 
counsel  withdraws  from  representation. 
The  proposed  change  clarifies  that 
counsel  who  withdraws  after  filing  a 
notice  of  app>earance  on  behalf  of  a  party 
may  be  required  by  the  administrative 
law  judge  (ALJ)  to  accept  service  of 
process  for  that  party  until  a  new 
counsel  has  filed  a  notice  of  appearance 
or  until  the  party  indicates  that  he  or 
she  will  proceed  on  a  pro  se  basis. 

Section .8    Conflicts  of  interest. 

Under  the  current  Uniform  Rules, 
counsel  representing  two  or  more 
parties  to  a  proceeding  or  a  party  and  an 
institution  to  which  notice  of  the 
proceeding  must  be  given  must  certify 
that:  (1)  Counsel  has  discussed  the 
possibility  of  confiicts  of  interest  with 
each  party  or  institution;  and  (2)  the 
parties  and  institution  have  advised 
counsel  that  there  are  no  material  or 
anticipated  conflicts  of  interest  and 


have  waived  the  right  to  assert  conflicts 
of  interest.  The  proposal  makes  two 
changes  to  this  provision. 

First,  the  proposal  expands  the 
situations  in  which  counsel  must  obtain 
a  waiver  and  provide  certification.  The 
current  Uniform  Rules  recognize  the 
potential  for  conflicts  for  non-party 
institutions  "to  which  notice  of  the 
proceedings  must  be  given."  Notice 
must  be  given  to  a  non-party  institution 
only  in  very  limited  circumstances.^ 

Thus,  many  situations  involving 
institutions  as  to  which  a  genuine 
potential  for  conflict  exist  are  excluded 
from  the  certification  and  waiver 
process.  The  proposal  addresses  these 
situations  by  requiring  counsel  to  obtain 
a  waiver  from,  and  provide  certification 
for,  any  non-party  that  counsel 
represents  on  a  matter  relevant  to  an 
issue  in  the  proceeding. 

The  agencies  do  not  intend  the 
proposal  to  supersede  any  state  rules  of 
professional  responsibility  that  impose 
more  stringent  ethical  standards. 

Second,  the  proposal  removes  current 

§ .8(b)(2),  which  requires  that 

counsel  certify  that  each  party  or 
institution  has  advised  counsel  that 
there  are  no  material  conflicts.  The 
current  Uniform  Rules  require  counsel 
to  certify  both  that  each  client  has 
asserted  that  there  are  no  conflicts  and 
that  each  client  has  waived  any  conflict. 
The  agencies  believe  that  the  provision 
that  requires  counsel  to  certify  that  each 
client  has  asserted  that  there  are  no 
material  conflicts  is  superfluous  because 
the  responsibility  for  identifying 
potential  conflicts  resides  with  counsel 
not  with  counsel's  client. 

Section .11     Service  of  papers. 

The  current  Uniform  Rules  permit 
parties,  agency  heads,  and  ALJs  to  serve 
a  subpoena  by  delivering  the  subpoena 
to  a  person  of  suitable  age  and 
discretion  at  the  subpoenaed  person's 
residence  and  by  any  other  manner 
reasonably  calculated  to  give  actual 
notice.  The  current  Uniform  Rules  do 
not  explicitly  f>ermit  service  to  be  made 
by  delivery  to  the  person's  place  of 
work. 

The  proposal  expressly  permits 
service  by  delivery  to  a  person's  place 
of  work.  The  proposal  adds  the  words 
"or  place  of  work"  after  the  word 
"residence"  each  time  it  appears, 
thereby  clarifying  that  delivery  to  a 


'  See.  e.g..  12  U.S.C.  1818(e)  (requiring  the 
appropriate  Federal  banking  agency  lo  serve  a  copy 
of  a  suspension  order  when  an  institution-affiliated 
party  is  suspended  for  engaging  in  unsafe  and 
unsound  practices,  for  a  breach  of  fiduciary  duty, 
or  by  reason  of  violation  of  a  law  or  regulation, 
cease-and-desist  order,  imposed  condition,  or 
written  agreement). 


person  of  suitable  age  and  discretion  at 
the  subpoenaed  person's  place  of  work 
is  reasonably  calculated  to  give  actual 
notice  of  service.  The  agencies  believe 
that  permitting  service  at  a  person's 
place  of  work  is  a  more  practical  and 
efficient  means  of  serving  the 
individual. 

Section .12    Construction  of  time 

limits. 

Under  the  current  Uniform  Rules, 
intermediate  Saturdays.  Sundays,  and 
Federal  holidays  are  not  counted  in  the 
computation  of  time  when  the  time 
period  within  which  a  party  must 
perform  an  act  is  ten  days  or  less.  The 
current  Uniform  Rules  also  allow 
additional  time  when  a  party  serves 
papers  by  mail,  delivery  service,  or 
electronic  media  transmission.  There 
has,  however,  been  some  confusion 
regarding  whether  this  additional  time 
counts  for  purposes  of  determining 
whether  the  time  period  within  which 
a  party  must  perform  an  act  comes 
within  the  ten-day  threshold. 

The  proposal  clarifies  that  the 
additional  time  allotted  for  responding 
to  papers  served  by  mail,  delivery 
service,  or  electronic  media 

transmission  under  § .12(c)  is  not 

counted  in  determining  whether  an  act 
is  required  to  be  performed  within  ten 
days. 

In  some  instances,  parties  have  also 
been  unsure  whether  they  must  count 
Saturdays,  Sundays,  and  holidays  in  the 
calculation  of  the  additional  time 
allotted  for  responding  to  papers  served 
by  mail,  delivery  service,  or  electronic 

media  transmission  under  § .12(c). 

The  proposal  clarifies  that  the 

additional  time  in  § •12(c)  is  in 

calendar  days  and,  therefore,  a  party 
must  count  Saturdays,  Sundays,  and 
holidays. 

Section .20    Amended  pleadings. 

Under  the  current  Uniform  Rules,  a 
party  is  required  to  obtain  leave  of  the 
ALJ  to  amend  a  notice  or  answer.  In 
addition,  if  a  party  objects  to  the 
admission  of  certain  evidence  on  the 
ground  that  the  evidence  is  not  within 
the  issues  raised  in  the  notice  or  answer, 
the  party  seeking  admission  of  the 
evidence  must  obtain  leave  of  the  ALJ 
to  amend  the  notice  or  answer.  The 
agencies  believe  that  a  motion  to  amend 
a  notice  or  answer  unnecessarily  delays 
the  administrative  proceeding  because, 
while  these  motions  are  generally 
granted,  the  opposing  party  takes  time 
to  respond  to  the  motion  and  the  ALJ 
takes  time  to  rule  on  the  motion. 

The  proposal  permits  a  party  to 
amend  its  pleadings  without  leave  of  the 
ALJ.  It  also  permits  the  ALJ  to  admit 
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evidence  over  the  objection  of  counsel 
that  the  evidence  does  not  fall  directly 
within  the  scope  of  the  issues  raised  by 
a  notice  or  answer.  If  the  ALJ 
determines  that  the  evidence  is  likely  to 
assist  in  adjudicating  the  merits  of  the 
action  and  does  not  unfairly  prejudice 
the  opposing  party's  action  or  defense, 
the  ALJ  may  admit  the  evidence. 

The  proposal  is  intended  to  expedite 
administrative  hearings  by  precluding 
the  need  to  amend  notices  and  answers 
and  to  eliminate  unnecessary  delay.  The 
agencies  do  not  believe  the  proposal 
represents  a  significant  change  in 
practice  because  the  ALJs,  under  the 
current  Uniform  Rules,  grant  leave  to 
amend  a  notice  or  answer  freely. 

Section .24     Scope  of  document 

discovery. 

The  proposal  clarifies  the  prohibition 
on  the  use  of  interrogatories  in 
discovery  and  focuses  the  scope  of 
document  discovery. 

The  current  Uniform  Rules  are  silent 
on  the  use  of  interrogatories.  The 
proposal  expressly  prohibits  parties 
from  using  interrogatories.  The  agencies 
believe  that  discovery  tools  other  than 
interrogatories  are  more  efficient  and 
less  burdensome. 

In  the  past,  certain  agencies  have  been 
burdened  by  overly  broad  document 
discovery  requests.  The  proposal  is 
intended  to  focus  document  discovery 
requests  so  that  they  are  not 
unreasonable,  oppressive,  excessive  in 
scope,  or  unduly  burdensome  to  any  of 
the  parties. 

Tne  proposal  continues  to  limit 
document  discovery  to  documents  that 
have  material  relevance.  However,  the 
proposal  clarifies  that  a  request  should 
be  considered  unreasonable,  oppressive, 
excessive  in  scope,  or  unduly 
burdensome  if,  among  other  things,  it 
fails  to  include  justifiable  limitations  on 
the  time  period  covered  and  the 
geographic  locations  to  be  searched,  the 
time  provided  to  respond  in  the  request 
is  inadequate,  or  the  request  calls  for 
copies  of  documents  to  be  delivered  to 
the  requesting  party  and  fails  to  include 
the  requestor's  written  agreement  to  pay 
in  advance  for  the  copying,  in 

accordance  with  § .25.  Under  the 

proposal,  the  scope  of  permissible 
document  discovery  is  not  as  broad  as 
that  allowed  under  Federal  Rule  of  Civil 
Procedure  26(b)  (28  U.S.C.  app.). 
Historically,  given  the  specialized 
nature  of  enforcement  proceedings  in 
regulated  industries,  discovery  in 
administrative  proceedings  has  not  been 
as  expansive  as  it  is  in  civil  litigation. 
The  Uniform  Rules  do  not  address 
how  parties  should  obtain  materials  that 
are  publicly  available  from  the  agencies. 


Materials  that  are  either  publicly 
distributed  by  the  agencies  on  request, 
available  for  public  inspection  and 
copying  at  the  agencies,  or  available  by 
request  under  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  (FOIA) 
should  be  obtained  pursuant  to  those 
procedures  before  resorting  to  discovery 
mechanisms  under  the  Uniform  Rules. 

Section .25     Request  for  document 

discovery  from  parties. 

The  proposal  revises  the  document 
discovery  provisions  to  reduce 
unnecessary  burden  and  to  expedite  the 
discovery  process. 

The  current  Uniform  Rules  require  a 
party  to  respond  to  document  requests: 
(1)  By  producing  documents  as  they  are 
kept  in  the  course  of  business;  and  (2) 
by  organizing  them  to  correspond  with 
the  categories  in  the  document  request. 
The  agencies  believe  that  these  two 
requirements  may  sometimes  conflict. 
Proposed  paragraph  (a)  resolves  this 
potential  for  conflict  by  permitting  a 
party  either  to  produce  documents  as 
they  are  kept  or  to  organize  them  to 
correspond  to  the  categories  in  the 
request. 

Proposed  paragraph  (b)  permits 
parties  to  require  payment  in  advance 
for  the  costs  of  copying  and  shipping 
requested  documents.  The  current 
Uniform  Rules  do  not  contain  a  like 
authorization.  The  agencies,  on 
occasion,  have  faced  difficulties  in 
obtaining  payments  after  having 
produced  copies  of  requested 
documents. 

Proposed  paragraph  (e)  reduces  the 
logistical  burdens  placed  on  the  parties 
by  voluminous  document  requests. 

Under  the  current  rule,  § .25(e) 

could  be  read  to  require  a  party  to 
produce  a  privilege  list  that  identifies 
each  individual  document  withheld  on 
a  claim  of  privilege.  Under  the  proposal, 
when  similar  documents  that  are 
protected  by  the  deliberative  process, 
attorney-client,  or  attomey-work- 
product  privilege  are  voluminous,  a 
party  may  identify  them  by  category. 
However,  the  agencies  intend  the  ALJ  to 
retain  discretion  to  determine  when  it  is 
not  appropriate  for  a  party  to  identify 
documents  by  category  or  when  a 
party's  category  description  lacks 
adequate  detail. 

Proposed  paragraph  (g)  clarifies  that 
documents  subject  to  an  assertion  of 
privilege  may  not  be  released  or 
disclosed  to  the  requesting  party  until 
the  issue  of  privilege  has  been  finally 
resolved.  The  current  Uniform  Rules  are 
silent  on  this  matter,  with  the  result 
that,  in  past  proceedings,  some 

documents  have  been  released  prior  to 

the  ultimate  determination  of  whether 


the  documents  are  privileged. 
Specifically,  the  proposal  amends  the 
current  Uniform  Rules  by  providing 
that,  even  when  an  ALJ  rules  that  the 
documents  in  question  are  not 
privileged,  the  documents  cannot  be 
released  to  the  requesting  party  if  the 
party  asserting  the  privilege  has  stated 
an  intention  to  file  a  motion  for 
interlocutory  review  of  that  ruling.  In 
such  a  case,  the  documents  in  question 
cannot  be  released  until  the  motion  for 
interlocutory  review  is  decided. 

The  proposal  also  makes  a  technical 
change  that  is  intended  to  conform 

proposed  § .25(g)  with  proposed 

§ .24(b).  Proposed  § .25(g)  uses 

the  same  language  as  proposed 

§ .24(b)  to  describe  the  standard  for 

denial  or  modification  of  discovery 
requests,  e.g.,  "(a  request  that]  calls  for 
irrelevant  material,  is  unreasonable, 
oppressive,  excessive  in  scope,  unduly 
burdensome,  repetitive  of  previous 
requests,  or  seeks  to  obtain  privileged 
documents."  The  agencies  intend  this 
change  to  make  clear  that  there  is  no 
difference  in  the  standards  prescribed 
by  § .24  and  § .25. 

The  proposal  makes  an  additional 

technical  change  to  § .25  that  is 

intended  to  identify  more  precisely 
motions  to  stop  document  discovery. 
The  current  Uniform  Rules  use  the 
phrase  "motion  to  revoke"  discovery. 
The  proposal  changes  the  word 
"revoke"  to  "strike"  because  the 
agencies  believe  it  more  accurately 
describes  a  motion  to  stop  document 
discovery. 

Section .27    Deposition  of  witness 

unavailable  for  hearing. 

Under  the  current  Uniform  Rules, 
some  confusion  has  arisen  as  to  whether 
service  of  a  deposition  subpoena  on  a 
witness  who  is  unavailable  for  a  hearing 
is  satisfied  by  service  on  an  authorized 
representative  of  the  witness.  The 
current  Uniform  Rules  do  not 
specifically  address  this  issue.  Under 
the  proposal,  a  party  may  serve  a 
deposition  subpoena  on  a  witness  who 
is  unavailable  by  serving  the  subpoena 
on  the  witness's  authorized 
representative. 

Section .33    Public  hearings. 

Under  the  current  Uniform  Rules,  it  is 
unclear  whether  a  party  must  file  a 
motion  for  a  private  hearing  with  the 
agency  head  or  the  ALJ.  The  Uniform 
Rules  provide  that  a  party  requesting  a 
private  hearing  may  file  with  the  agency 
head,  but  also  states  that  public  hearing 

requests  are  governed  by  § .23, 

which  requires  parties  to  file  motions 
with  the  ALJ. 


The  proposal  revises  this  section  to 
specify  that  a  party  must  file  a  motion 
for  a  private  hearing  with  the  agency 
head  and  not  the  ALJ,  since  the  agency 
has  sole  discretion  to  rule  on  a  motion 
for  a  private  hearing.  The  proposal  also 
clarifies  that  a  party  must  serve  the  ALJ 
with  a  copy  of  a  motion  for  a  private 
hearing. 

Section .34    Hearing  subpoenas. 

The  proposal  revises  the  treatment  of 
hearing  subpoenas  to:  (1)  Ensure  that 
each  party  receives  a  copy  of  each 
subpoena  issued  and  each  motion  to 
quash  a  subpoena;  and  (2)  give  each 
party  the  ability  to  move  to  quash  any 
hearing  subpoena. 

The  current  Uniform  Rules  do  not 
specifically  require  that  a  party  inform 
all  other  p>arties  when  a  subpoena  to  a 
non-party  is  issued.  The  proposal 
requires  that,  after  a  hearing  subpoena  is 
issued  by  the  ALJ,  the  party  that  applied 
for  the  subpoena  must  serve  a  copy  of 
it  on  each  party.  Any  party  may  move 
to  quash  any  hearing  subpoena  and 
must  serve  the  motion  on  each  other 
party.  The  changes  to  this  section  are 
intended  to  keep  all  parties  informed  of 
the  issuance  of  a  hearing  subpoena  and 
to  permit  any  party  to  move  to  quash 
any  hearing  subpoena  once  it  has  been 
issued. 

Section .35    Conduct  of  hearings. 

The  proposal  Umits  the  nimiber  of 
counsel  permitted  to  examine  a  witness, 
clarifies  that  hearing  transcripts  may  be 
obtained  only  from  the  court  reporter, 
and  clarifies  that  the  same  method  of 
service  must  be  used  to  notify  each 
party  that  a  transcript  has  been  filed. 
The  current  Uniform  Rules  are  silent  on 
these  issues. 

The  agencies  have^ound  that 
witnesses  are  sometimes  subject  to 
cross-examination  by  multiple  counsel 
representing  a  single  party.  When  more 
than  one  attorney  conducts  a  cross- 
examination,  the  cross-examination 
often  becomes  repetitive  and 
unreasonably  stressful  and  intimidating 
for  the  witness. 

The  proposal  conforms  with  the  local 
rules  of  many  courts  by  permitting  only 
one  counsel  for  each  party  to  examine 
a  witness,  except  in  the  case  of 
extensive  direct  examination.  In  the 
case  of  extensive  direct  examination,  the 
ALJ  may  permit  more  than  one  counsel 
for  the  party  presenting  the  witness  to 
conduct  the  examination.  In  addition,  a 
party  may  have  a  different  counsel 
conduct  the  direct  and  re-direct 
examination  of  a  witness  or  the  cross 
and  re-cross  examination  of  a  witness. 

The  proposal  also  clarifies  that  parties 
may  obtain  copies  of  a  hearing 


transcript  only  from  the  reporter.  This 
change  ensures  that  each  party  bears  the 
cost  of  its  own  copy  of  the  transcript. 

Finally,  as  discussed  below,  the 
proposal  removes  certain  requirements 

in  § .35(b)  and  inserts  them  at 

proposed  § .37(a). 

Section .37    Post  hearing  filings. 

The  proposal  changes  the 'title  of  this 
section  bom  "Proposed  findings  and 
conclusions"  to  "Post  hearing  filings"  in 
order  to  describe  more  accurately  the 
content  of  the  section. 

Under  the  current  Uniform  Rules. 

§ .35(b)  requires  the  ALJ  to  serve 

each  party  with  notice  that  the  certified 
transcript  of  the  hearing,  together  with 
all  hearing  exhibits  and  exhibits 
introduced  but  not  admitted  into 
evidence  at  the  hearing,  has  been  filed. 
The  proposal  moves  this  provision  to 

proposed  § .37(a).  The  agencies 

believe  that  the  provision  more  directly 

relates  to  § .37(a)  because  § .37 

uses  the  ALJ's  notice  as  the  start  date  for 

a  time  limit.  Under  § .37,  the  party 

is  permitted  30  days,  after  the  party  is 
served  with  the  ALJ's  notice,  to  file 
proposed  findings  of  fact,  proposed 
conclusions  of  law,  and  a  proposed 
order. 

In  addition,  under  the  current 
Uniform  Rules,  there  is  no  express 
requirement  that  notice  of  the  ALJ's 
filing  of  the  certified  transcript  be 
served  on  each  party  by  the  same 
method.  The  proposal  requires  that  the 
same  method  of  service  be  used  for  each 
party  to  serve  notice  that  a  transcript, 
together  with  all  hearing  exhibits  and 
e>diibits  introduced  but  not  admitted 
into  evidence  at  the  hearing,  has  been 
filed.  This  change  eliminates  the 
inequities  that  can  arise  when  different 
methods  of  service  are  used. 

The  current  Uniform  Rules  suggest, 
but  do  not  explicitly  state,  that  the  ALJ 
may  order  a  longer  period  of  time  for 
parties  to  file  proposed  findings  of  fact 
and  conclusions  of  law.  It  provides  that 
parties  must  file  within  30  days  "unless 
otherwise  ordered  by  the  administrative 
law  judge." 

The  proposal  clearly  states  that  the 
ALJ  may.  when  appropriate,  permit 
parties  more  than  the  allotted  30  days  to 
file  proposed  findings  of  fact,  proposed 
conclusions  of  law,  and  a  proposed 
order. 


Section 


.38    Recommended 


decision  and  filing  of  record. 

Under  the  current  Uniform  Rules, 
when  the  ALJ  files  the  record  with  the 
agency  head,  an  index  of  the  record  is 
not  always  provided  to  the  agency  head. 
As  a  result,  if  a  document  is  missing 
from  the  record,  the  agency  head  has  no 


means  of  knowing  that  the  document 
exists.  The  proposal  requires  that  an 
index  be  filed  with  the  record.  The 
proposal  also  reorganizes  this  section  to 
improve  its  clarity. 

E.  Section-by-Section  Summary  and 
Discussion  of  Proposed  Amendments  to 
the  Local  Rules  of  Each  Agency 

1.  Proposed  Amendments  to  the  OCC 
Local  Rules 

Section  19.100    Filing  Documents. 

The  proposal  changes  the  heading  of 
this  section  fix>m  "Scope"  to  "FiUng 
documents",  which  more  accurately 
describes  the  content  of  the  section. 

The  proposal  clarifies  that  ALJs  will 
file  the  administrative  record  of  a 
removal  or  prohibition  case  with  the 
Board  of  Governors.  The  current  (X^C 
Local  Rules  state  that  all  materials 
should  be  filed  with  the  Hearing  Clerk 
of  the  OCC  and  provide  for  no  exception 
for  removal  and  prohibition  cases. 
Unlike  all  other  CXIIC  administrative 
actions,  which  are  decided  by  the 
Comptroller,  removal  and  prohibition 
cases  are  decided  by  the  Board  of 
Governors.  ALJs,  therefore,  file  hearing 
records  with  the  Board  of  Governors  in 
removal  and  prohibition  cases. 

Section  19.112    Informal  Hearing. 

The  proposal  changes  §  19.112(b)  to 
conform  the  informal  hearing  initiation 
provisions  so  that  the  same  OCC  official 
who  sets  the  date,  time,  and  place  for  an 
informal  hearing  also  appoints  the 
presiding  officer.  Under  the  current 
OCC  Local  Rules,  the  appropriate 
District  Administrator  or  the  Deputy 
Comptroller  for  Multinational  Banking 
fixes  the  date,  time,  and  place  for  a 
hearing,  but  the  Comptroller  appoints 
the  presiding  officer. 

The  OCC  believes  that  it  is  more 
efficient  for  the  same  OCC  official  who 
sets  the  date,  time,  and  place  for  a 
hearing  to  appoint  the  presiding  officer. 
Under  the  proposal,  the  District  Deputy 
Comptroller  or  Administrator,  the 
Deputy  Comptroller  for  Multinational, 
or  the  Deputy  Comptroller  or  Director 
for  Special  Supervision,  whoever  is 
appropriate,  fixes  the  date,  time,  and 
place  for  the  hearing  and  chooses  the 
presiding  officer. 

Proposed  paragraph  (c)  makes  clear 
that,  if  a  petitioner  waives  the 
opportunity  to  present  an  oral  argument 
at  a  hearing,  the  OCC  may  file  written 
response  submissions  with  the 
presiding  officer  no  later  than  the  date 
on  which  the  hearing  was  to  be  held. 
The  proposal  also  requires  a  petitioner 
who  chooses  to  waive  the  opportunity 
to  present  oral  argument  to  submit  that 
waiver  at  the  same  time  the  petitioner 
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requests  a  hearing.  The  current  OCC 
Local  Rules  are  silent  on  these  issues. 

The  CX:C  believes  that  the  agency 
would  be  unfairly  prejudiced  if  it  is  not 
given  advance  notice  of  whether  the 
party  will  proceed  with  an  oral 
argument  or  solely  on  written 
submissions. 

Proposed  paragraph  (d)  clarifies  that, 
when  a  petitioner  does  not  waive  an 
oral  hearing,  both  the  petitioner  and  the 
OCC  must  make  all  filings  of  affidavits, 
memoranda,  or  other  written  material 
with  the  presiding  officer  at  least  ten 
days  prior  to  the  hearing  or  within  a 
shorter  time  period  if  permitted  by  the 
presiding  officer.  Current  §  19.112(d) 
could  be  interpreted  to  require  only  the 
petitioner  to  make  all  filings  at  least  ten 
days  prior  to  the  hearing.  The  proposal 
makes  clear  that  the  requirement  applies 
to  both  the  petitioner  and  the  OCC. 

Unlike  proposed  paragraph  (c),  which 
permits  the  OCC  an  additional  ten  days 
to  respond  to  the  petitioner's  written 
submissions,  proposed  paragraph  (d) 
requires  the  OCC  to  file  written 
submissions  at  the  same  time  as  the 
petitioner  must  file  submissions.  Under 
these  proposed  OCC  Local  Rules,  the 
petitioner  has  the  unilateral  ability  to 
waive  an  oral  hearing.  Therefore,  the 
OCC  believes  that  the  OCC  should  have 
an  additional  ten  days  to  file  its 
submissions  when  a  petitioner  chooses 
to  waive  a  hearing.  The  OCC  will  need 
to  prepare  its  submissions  as  a  response 
to  vhe  petitioner's  submissions  because 
the  OCC  will  not  have  an  opportunity  to 
give  oral  argument.  This  system, 
oarallels  the  submission  of  briefs  in 
appellate  argument. 

.Section  19.113     Recommended  and 
Final  Decisions. 

Under  the  OCC  Local  Rules,  the 
Comptroller  must  issue  a  final  decision 
in  a  removal,  suspension,  or  prohibition 
case,  within  60  days  of  the  hearing  or 
within  60  days  of  receiving  the 
petitioner's  written  submission.  Section 
8tg)(3)  of  the  Federal  Deposit  Insurance 
Act  (12  U.S.C.  1818(g)(3))  requires  the 
Comptroller,  within  60  days  of  the 
hearing,  to  notify  a  petitioner  of  the 
Comptroller's  final  decision.  Section 
8(gJ(3)  does  not  state  that  the 
Comptroller  may  use  the  date  of  receipt 
ot  the  petitioner's  written  submission  as 
the  start  date  of  the  60-day  time 
limitation. 

The  proposal  clarifies  that  the  OCC 
Local  Rules  conform  to  section  8(g)(3) 
by  requiring  the  Comptroller  to  issue  a 
final  decision  on  a  removal,  suspension, 
or  prohibition  case  within  60  days  of  the 
Hearing  and  regardless  of  when  the 
Comptroller  received  the  petitioner's 
written  submission. 


'  To  ensure  that  the  Comptroller  is  able 
to  meet  this  60-day  deadline,  the 
proposal  imposes  a  clear  time  deadline 
on  the  presiding  officer  to  issue  a 
re<;ommended  decision.  The  current 
OCC  Local  Rules  do  not  contain  a 
deadline  for  the  presiding  officer.  The 
proposal  requires  the  presiding  officer 
to  issue  a  recommended  decision  within 
20  days  from  the  hearing. 

Section  19.160    Scope. 

The  proposal  conforms  this  provision 
to  a  change  the  OCC  proposed  to  make 
to  12  GFR  5.50(f)(5).  See  59  FR  61034 
(November  29,  1994).  Both  proposals 
clarify  the  time  permitted  the  OCC  to 
communicate  its  disapproval  of  a 
change-in-control  notice  to  the  proposed 
acquiring  party  (filer).  Current  §  19.160 
suggests  that  the  OCC  must  give  written 
noiice  to  a  filer  of  the  OCC's  disapproval 
within  three  days  of  the  decision. 
Because  first  class  mail  can  take  three 
days,  the  OCC  would  have  little  time  to 
issue  a  notice  before  the  regulatory 
deadline  expired  if  the  rule  were 
interpreted  to  mean  that  written  notice 
must  be  received  within  three  days  of  a 
de<:ision. 

The  proposal  requires  the  OCC  to  mail 
the  written  notice  within  three  days  of 
making  a  disapproval  decision. 

Section  19.161     Notice  of  Disapproval 
and  Hearing  Initiation. 

The  proposal  changes  the  title  of  this 
section  from  "Hearing  request  and 
answer"  to  "Notice  of  disapproval  and 
hearing  initiation"  in  order  to  describe 
more  accurately  the  content  of  the 
section. 

''"he  proposal  changes  the  initiation 
procedures  for  change-in-control 
proceedings.  Under  the  current  OCC 
Local  Rules,  the  OCC's  notice  of 
disapproval  is  both  a  licensing 
communication  and  the  initial  pleading 
in  the  action.  With  the  proposal,  the 
OCC  intends  to  make  the  procedure 
clearer  by  severing  these  functions. 

Under  the  proposal,  the  notice  of 
disapproval  no  longer  serves  as  the 
OCC's  initial  pleading.  Instead,  when 
the  Comptroller  receives  a  notice  of  a 
request  for  a  hearing  in  response  to  a 
notice  of  disapproval,  the  Comptroller 
will  issue  a  hearing  order.  The  hearing 
order  serves  as  the  OCC's  pleading 
document  and  states  the  legal  authority 
for  the  proceeding,  the  OCC's 
jurisdiction  over  the  proceeding,  and 
the  matters  of  fact  or  law  upon  which 
the  disapproval  is  based.  The  hearing 
order  also  states  that  a  filer  who  seeks 
a  hearing  must  file  an  answer  to  the 
hearing  order  with  the  Office  of 
Financial  Institution  Adjudication 


(OFIA)  within  20  days  after  service  of 
the  order  on  the  filer. 

The  proposal  also  makes  a  technical 
correction  by  removing  the  phrase  "in 
civil  money  penalty  proceedings"  from 
the  title  of  former  paragraph  (c)(2). 

Section  19.170    Discovery  Depositions. 

Under  the  current  OCC  Local  Rules,  it 
is  unclear  which  methods  may  be  used 
to  record  deposition  testimony  and 
under  what  conditions  the  parties  must 
agree  to  have  the  court  recorder  use  a 
particular  method. 

The  proposal  allows  a  party  to  have 
the  court  reporter  record  deposition 
testimony  with  a  stenotype  machine  or 
an  electronic  sound  recording  device. 
The  proposal  also  allows  a  party,  for 
good  cause  and  with  leave  of  the  ALJ  or 
upon  agreement  of  the  parties,  to  have 
the  court  reporter  use  any  other  method 
to  record  the  deposition  testimony. 

The  proposal  specifies  that  a  written 
record  of  the  witness's  testimony  must 
be  made  unless  the  parties  agree 
otherwise.  The  proposal  is  intended  to 
eliminate  any  confusion  concerning 
when  the  parties  must  agree  to 
transcribe  the  proceedings.  The 
proposal  also  expressly  provides  that  all 
parties  are  entitled  to  receive  a 
transcript  of  the  witness's  testimony. 

The  proposal  also  requires  that  the 
party  taking  the  deposition  bear  the  cost 
of  the  recording  and  the  transcription  of 
that  recording.  The  current  OCC  Local 
Rules,are  silent  on  who  bears  the  cost 
of  recording  and  transcription.  The 
proposed  change  is  the  common 
practice  in  agency  proceedings. 

Section  19.171     Deposition  Subpoenas. 

The  proposal  changes  the  methods  of 
service  of  a  subpoena  that  a  party  may 
use  for  discovery  depositions.  The 
current  rule  only  permits  a  party  to 
serve  the  person  named  in  the  subpoena 
or  that  person's  counsel  by  personal 
service,  service  by  certified  mail,  or 
service  by  overnight  delivery  service. 

The  proposal  adds  to  these  methods 
of  service  the  methods  used  in  the 
Uniform  Rules,  §  19.11(c)(2)  and  (d). 
The  Uniform  Rules  permit  the  following 
additional  methods  of  service:  service 
by  delivery  to  an  agent,  by  delivery  to 
a  person  of  suitable  age  and  discretion 
at  the  subpoenaed  person's  residence 
(and,  as  amended  by  the  proposal,  at  the 
subpoenaed  person's  place  of  work),  by 
registered  or  certified  mail  to  the 
person's  last  known  address,  or  in  such 
other  manner  as  is  reasonably  calculated 
to  give  actual  notice.  The  OCC  believes 
the  current  rule  is  too  narrow  and  that 
making  additional  methods  of  service 
available  will  reduce  burden. 


Section  19.184    Service  of  Subpoena 
and  Payment  of  Witness  Fees. 

The  proposal  changes  the  methods  of 
service  of  a  subpoena  that  may  be  used 
in  formal  investigations  under  subpart  J. 
The  current  rule  only  permits  personal 
service  or  service  by  certified  mail. 

The  proposal  adopts  the  methods  of 
service  used  in  the  Uniform  Rules, 
§  19.11(c)(2)  and  (d).  The  Uniform  Rules 
permit  additional  methods  of  service. 
They  are  service  by  delivery  to  an  agent, 
by  delivery  to  a  person  of  suitable  age 
and  discretion  at  the  subpoenaed 
person's  residence  (and,  as  amended  by 
the  proposal,  at  the  subpoenaed 
person's  place  of  work),  by  registered  or 
certified  mail  to  the  person's  last  known 
address,  or  in  such  other  manner  as  is 
reasonably  calculated  to  give  actual 
notice.  The  OCC  believes  the  current 
rule  is  too  narrow  and  that  making 
additional  methods  of  service  available 
will  reduce  burden. 

2.  Proposed  Amendments  to  the  OTS 
Local  Rules 

Section  509.102    Discovery. 

The  OTS  proposes  to  revise  its  local 
rule  governing  the  service  of  discovery 
deposition  subpoenas.  The  OTS  would 
amend  §  509.102(g)(2)  to  permit  parties 
to  serve  deposition  subpoenas  by  the 
methods  listed  in  proposed  Uniform 

Rule  § .11(d).  The  current  rule 

permits  service  by  personal  service, 
certified  mail,  or  overnight  delivery 
service.  As  noted  above,  proposed 

Uniform  Rule  § .11(d)  would  permit 

service  by  personal  service,  by  delivery 
to  an  agent,  by  delivery  to  a  person  of 
suitable  age  and  discretion  at  the 
subpoenaed  person's  residence  or  place 
of  work,  by  registered  or  certified  mail 
to  the  person's  last  known  address,  or  in 
such  other  manner  as  is  reasonably 
calculated  to  give  actual  notice. 

The  proposed  rule  also  clarifies  that 
subpoenas  may  be  served  on  the  person 
named  in  the  subpoena  or  on  that 
person's  counsel.  The  current  rule 
appears  to  require  service  of  a  copy  of 
the  subpoena  on  counsel,  even  when 
service  is  made  on  the  person  named  in 
the  subpoena.  This  proposed  change 
would  conform  the  OTS  local  rule  to 
OCC  local  rule  §  19.171  in  this  regard. 

Section  509.104    Additional 
Procedures. 

Under  proposed  Uniform  Rule 

§ .38(b).  the  ALJ  is  required  to  file 

an  index  of  the  record  when  he  or  she 
certifies  the  record  to  the  Director.  OTS 
local  rule  §  509.104(h)  duplicates  the 
proposed  Uniform  Rule  and  would  be 
deleted. 


F.  Regulatory  Flexibility  Act 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act,  the  OCC, 
Board  of  Governors,  FDIC,  OTS,  and 
NCUA,  hereby  independently  certify 
that  this  joint  proposed  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Accordingly,  a  regulatory  flexibility 
analysis  is  not  required. 

This  joint  proposed  rule  improves  the 
Uniform  Rules  of  Practice  and 
Procedure  required  by  section  916  of 
FIRREA  and  facilitates  the  orderly 
determination  of  administrative 
proceedings.  The  agencies  already  have 
in  place  uniform  rules  of  practice  and 
procedure  as  well  as  Local  Rules.  The 
changes  in  this  joint  proposed  rule  are 
primarily  clarifications  and  do  not 
impose  additional  burdens  on  regulated 
institutions. 

G,  OCC  AND  OTS  Executive  Order 
12866  Statement 

The  OCC  and  the  OTS  have 
independently  determined  that  this 
joint  proposed  rule  is  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866. 

H.  OCC  and  OTS  Unfunded  Mandates 
Act  of  1995  Statement 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  Pub.  L. 
104—4  (Unfunded  Mandates  Act)  (signed 
into  law  on  March  22,  1995)  requires 
that  an  agency  prepare  a  budgetary 
impact  statement  before  promulgating  a 
rule  that  includes  a  Federal  mandate 
that  may  result  in  expenditure  by  State, 
local,  and  tribal  governments,  in  the 
aggregate,  or  by  the  private  sector,  of 
$100  million  or  more  in  any  one  year. 
If  a  budgetary  impact  statement  is 
required.  Section  205  of  the  Unfunded 
Mandates  Act  also  requires  an  agency  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  before 
promulgating  a  pile.  As  discussed  in  the 
preamble,  this  final  rule  is  limited  in 
application  to  procedural  amendments 
to  the  rules  of  administrative  practice 
before  the  OCC  and  OTS.  The  OCC  and 
OTS  have  therefore  determined  that  the 
final  rule  will  not  result  in  expenditures 
by  State,  local,  or  tribal  governments  or 
by  the  private  sector  of  more  than  $100 
million.  Accordingly,  the  OCC  and  OTS 
have  not  prepared  a  budgetary  impact 
statement  or  specifically  addressed  the 
regulatory  alternatives  considered. 

I.  NCUA  Executive  Order  12612 
Statement 

This  joint  proposed  rule,  like  the 
current  part  747  it  is  replacing,  will 
apply  to  all  Federally  insured  credit 
unions.  The  NCUA  Board,  pursuant  to 


Executive  Order  12612.  has  determined, 
however,  that  this  joint  proposed  rule 
will  not  have  a  substantial  direct  effect 
on  the  states,  on  the  relationship 
between  the  national  government  and 
the  states,  or  on  the  distribution  of 
power  and  responsibilities  among 
various  levels  of  government.  Further, 
this  joint  proposed  rule  will  not 
preempt  provisions  of  state  law  or 
regulations. 

Text  of  Proposed  Uniform  Rules  (All 
Agencies) 

The  text  of  the  proposed  amendments 
to  the  Uniform  Rules  appears  below: 

Subpart  A — Uniform  Rules  of  Practice 
and  Procedure 

1.  In  § .1.  paragraph  (e)(9)  is 

amended  by  removing  "and"  after  the 

semicolon;  and  new  paragraphs  (e)( ) 

and  (e)( _J '  are  added  to  read  as 

follows: 

S .1    Scop*. 


(e)*  *  * 

{_ )  Section  102  of  the  Flood 

Disaster  Protection  Act  of  1973  (42 
U.S.C.  4012a)  or  any  order  or  regulation 
issued  thereunder;  and 

( )  Any  provision  of  law 

referenced  in  31  U.S.C.  5321  or  any 
order  or  regulation  issued  thereunder, 
and 
***** 

2.  In  § .6,  paragraph  (a)(3)  is 

revised  to  read  as  follows: 

§ .6    Appearance  and  practice  in 

adjudicatory  proceedings. 

(a)*  •   * 

(3)  Notice  of  appearance.  Any 
individual  acting  as  counsel  on  behalf  of 
a  party,  including  the  [Agency  head], 
shall  file  a  notice  of  appearance  with 
OFIA  at  or  before  the  time  that 
individual  submits  papers  or  otherwise 
appears  on  behalf  of  a  party  in  the 
adjudicatory  proceeding.  The  notice  of 
appearance  must  include  a  written 
declaration  that  the  individual  is 
currently  qualified  as  provided  in 
paragraph  (a)(1)  or  (a)(2)  of  this  section 
and  is  authorized  to  represent  the 
particular  party.  By  filing  a  notice  of 
appearance  on  behalf  of  a  party  in  an 
adjudicatory  proceeding,  the  counsel 
agrees  and  represents  that  he  or  she  is 
authorized  to  accept  service  on  behalf  of 
the  represented  party  and  that,  in  the 
event  of  withdrawal  from 
representation,  he  or  she  will,  if 


■  The  new  p>aragtaphs  are  not  identified  by 
number  in  the  proposal  because  the  number  of 
paragraphs  in  each  agency's  scope  section  differs 
depending  on  the  agency's  particular  statutory 
authority. 
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required  by  the  administrative  law 
judge,  continue  to  accept  service  of 
process  until  new  counsel  has  filed  a 
notice  of  appearance  or  until  the 
represented  party  indicates  that  he  or 
she  will  proceed  on  a  pro  se  basis. 
***** 

3.  In  § .8,  paragraph  (b)  is  revised 

to  read  as  follows: 

§ .8    Conflicts  of  interest 

■  *        *         *         *         * 

(b)  Certification  and  waiver.  If  any 
person  appearing  as  counsel  represents 
two  or  more  parties  to  an  adjudicatory 
proceeding  or  also  represents  a  non- 
party on  a  matter  relevant  to  an  issue  in 
the  proceeding,  counsel  must  certify  in 
writing  at  the  time  of  filing  the  notice 
of  appearance  required  by  § .6(a): 

(1)  That  the  counsel  has  personally 
and  fully  discussed  the  possibility  of 
conflicts  of  interest  with  each  such 
party  or  non-party;  and 

(2)  That  each  such  party  or  non-party 
waives  any  right  it  might  otherwise  have 
had  to  assert  any  known  conflicts  of 
interest  or  to  assert  any  non-material 
conflicts  of  interest  during  the  course  of 
the  proceeding. 

4.  In  § .11,  paragraphs  (c)(2)  and 

(d)  are  revised  to  read  as  follows: 

§ .  1 1    Service  of  papers. 

***** 

(c)*  *  • 

(2)  If  a  party  has  not  appeared  in  the 

proceeding  in  accordance  with  § .6, 

the  [Agency  head)  or  the  administrative 
law  judge  shall  make  service  by  any  of 
the  following  methods: 

(i)  By  personal  service; 

(ii)  By  delivery  to  a  person  of  suitable 
age  and  discretion  at  the  party's 
residence  or  place  of  work; 

(iii)  By  registered  or  certified  mail 
addressed  to  the  party's  last  known 
address;  or 

(iv)  By  any  other  method  reasonably 
calculated  to  give  actual  notice. 

(d)  Subpoenas.  Service  of  a  subpoenas 
may  be  made  by  personal  service,  by 
delivery  to  an  agent,  by  delivery  to  a 
person  of  suitable  age  and  discretion  at 
the  subpoenaed  person's  residence  or 
place  of  work,  by  registered  or  certified 
mail  addressed  to  the  person's  last 
known  address,  or  in  such  other  manner 
as  is  reasonably  calculated  to  give  actual 
notice. 
***** 

5.  In  § .12.  paragraphs  (a)  and 

(c)(1).  (c)(2).  and  (c)(3)  are  revised  to 
read  as  follows: 

§ .12    Construction  of  time  limits. 

(a)  General  rule.  In  computing  any 
period  of  time  prescribed  by  this 
subpart,  the  date  of  the  act  or  event  that 


commences  the  designated  period  of 
time  is  not  included.  The  last  day  so 
computed  is  included  unless  it  is  a 
Sat\irday,  Sunday,  or  Federal  holiday. 
When  the  last  day  is  a  Saturday. 
Sunday,  or  Federal  holiday,  the  period 
runs  until  the  end  of  the  next  day  that 
is  not  a  Saturday.  Sunday,  or  Federal 
hoUday.  Intermediate  Saturdays, 
Sundays,  and  Federal  holidays  are. 
included  in  the  computation  of  time. 
However,  when  the  time  period  within 
which  an  act  is  to  be  performed  is  ten 
days  or  less,  not  including  any 
additional  time  allowed  for  service  by 
mail,  delivery  service,  or  electronic 

media  transmission  in  § .12(c). 

intermediate  Saturdays.  Sundays,  and 
Federal  holidays  are  not  included. 
***** 

(c)*  *  * 

(1)  If  service  is  made  by  first  class, 
registered,  or  certified  mail,  add  three 
calendar  days  to  the  prescribed  period; 

(2)  If  service  is  made  by  express  mail 
or  overnight  delivery  service,  add  one 
calendar  day  to  the  prescribed  period;  or 

(3)  If  service  is  made  by  electronic 
media  transmission,  add  one  calendar 
day  to  the  prescribed  period,  unless 
otherwise  determined  by  the  [Agency 
head]  or  the  administrative  law  judge  in 
the  case  of  filing,  or  by  agreement 
among  the  parties  in  the  case  of  service. 

6.  Section .20  is  revised  to  read  as 

follows: 

§ .20    Amended  pleadings. 

(a)  Amendments.  The  notice  or 
answer  may  be  amended  or 
supplemented  at  any  stage  of  the 
proceeding.  The  respondent  must 
answer  an  amended  notice  within  the 
time  remaining  for  the  respondent's 
answer  to  the  original  notice,  or  within 
ten  days  after  service  of  the  amended 
notice,  whichever  period  is  longer, 
unless  the  [Agency  headi  or 
administrative  law  judge  orders 
otherwise  for  good  caus% 

(b)  Amendments  to  conform  to  the 
evidence.  When  issues  not  raised  in  the 
notice  or  answer  are  tried  at  the  hearing 
by  express  or  implied  consent  of  the 
parties,  they  will  be  treated  in  all 
respects  as  if  they  had  been  raised  in  the 
notice  or  answer,  and  no  formal 
amendments  are  required.  If  evidence  is 
objected  to  at  the  hearing  on  the  ground 
that  it  is  not  within  the  issues  raised  by 
the  notice  or  answer,  the  administrative 
law  judge  may  admit  the  evidence  when 
admission  is  likely  to  assist  in 
adjudicating  the  merits  of  the  action  and 
the  objecting  party  fails  to  satisfy  the 
administrative  law  judge  that  the 
admission  of  such  evidence  would 
unfairly  prejudice  that  party's  action  or 
defense  upon  the  merits.  The 


administrative  law  judge  may  grant  a 
continuance  to  enable  the  objecting 
party  to  meet  such  evidence. 

7.  In  § .24,  paragraphs  (a)(1), 

(a)(2),  and  (b)  are  revised  and  paragraph 
(a)(3)  is  added  to  read  as  follows: 

§ .24    Scope  of  document  discovery. 

(a)  Limits  on  discovery.  (1)  Subject  to 
the  limitations  set  out  in  paragraphs  (b), 
(c).  and  (d)  of  this  section,  a  party  to  a 
proceeding  under  this  subpart  may 
obtain  document  discovery  by  serving  a 
written  request  to  produce  documents. 
For  purposes  of  a  request  to  produce 
documents,  the  term  "documents"  may 
be  defined  to  include  drawings,  graphs, 
charts,  photographs,  recordings,  data 
stored  in  electronic  form,  and  other  data 
compilations  from  which  information 
can  be  obtained,  or  translated,  if 
necessary,  by  the  parties  through 
detection  devices  into  reasonably  usable 
form,  as  well  as  written  material  of  all 
kinds. 

(2)  Discovery  by  use  of  deposition  is 
governed  by  subpart  [insert  appropriate 
subpart]  of  this  part. 

(3)  Discovery  Dy  use  of  interrogatories 
is  not  permitted. 

(b)  Relevance.  A  party  may  obtain 
document  discovery  regarding  any 
matter,  not  privileged,  that  has  material 
relevance  to  the  merits  of  the  pending 
action.  Any  request  to  produce 
documents  that  calls  for  irrelevant 
material,  that  is  unreasonable, 
oppressive,  excessive  in  scope,  unduly 
burdensome,  or  repetitive  of  previous 
requests,  or  that  seeks  to  obtain 
privileged  documents  will  be  denied  or 
modified.  A  request  is  unreasonable, 
oppressive,  excessive  in  scope  or 
unduly  burdensome  if.  among  other 
things,  it  fails  to  include  justifiable 
limitations  on  the  time  period  covered 
and  the  geographic  locations  to  be 
searched,  the  time  provided  to  respond 
in  the  request  is  inadequate,  or  the 
request  calls  for  copies  of  documents  to 
be  delivered  to  the  reqiiesting  party  and 
fails  to  include  the  requestor's  written 
agreement  to  pay  in  advance  for  the 

copying,  in  accordance  with  § .25. 

***** 

8.  In  § .25.  paragraphs  (a),  (b).  (e). 

and  (g)  are  revised  to  read  as  follows: 

§ .25    Request  for  document  discovery 

from  parties. 

(a)  General  rule.  Any  party  may  serve 
on  any  other  party  a  request  to  produce 
for  inspection  any  discoverable 
documents  that  are  in  the  possession, 
custody,  or  control  of  the  party  upon 
whom  the  request  is  served.  The  request 
must  identify  the  documents  to  be 
produced  either  by  individual  item  or 
by  category,  and  must  describe  each 
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item  and  category  with  reasonable 
particularity.  Documents  must  be 
produced  as  they  are  kept  in  the  usual 
course  of  business  or  must  be  organized 
to  correspond  with  the  categories  in  the 
request. 

(o)  Production  or  copying.  The  request 
must  specify  a  reasonable  time,  place, 
and  manner  for  production  and 
performing  any  related  acts.  In  lieu  of 
inspecting  the  documents,  the 
requesting  party  may  specify  that  all  or 
some  of  the  responsive  documents  be 
copied  and  the  copies  delivered  to  the 
requesting  party.  If  copying  of  fewer 
than  250  pages  is  requested,  the  party  to 
whom  the  request  is  addressed  shall 
bear  the  cost  of  copying  and  shipping 
charges.  If  a  party  requests  250  pages  or 
more  of  copying,  the  requesting  party 
shall  pay  for  the  copying  and  shipping 
charges.  Copying  charges  are  the  current 
per-page  copying  rate  imposed  by  part 
.  of  this  chapter  implementing  the 
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Freedom  of  Information  Act  (5  U.S.C. 
552a).  The  party  to  whom  the  request  is 
addressed  may  require  payment  in 
advance  before  producing  the 
documents. 
***** 

(e)  Privilege.  At  the  time  other 
documents  are  produced,  the  producing 
party  must  reasonably  identify  all 
documents  withheld  on  the  grounds  of 
privilege  and  must  produce  a  statement 
of  the  basis  for  the  assertion  of  privilege. 
When  similar  documents  that  are    ' 
protected  by  deliberative  process, 
attomey-work-product,  or  attorney- 
client  privilege  are  voluminous,  these 
documents  may  be  identified  by 
category  instead  of  by  individual 
docimient.  The  administrative  law  judge 
retains  discretion  to  determine  when  the 
identification  by  category  is  insufficient. 
***** 

(g)  Ruling  on  motions.  After  the  time 
for  filing  responses  pursuant  to  this 
section  has  expired,  the  administrative 
law  judge  shall  rule  promptly  on  all 
motions  filed  pursuant  to  this  section.  If 
the  administrative  law  judge  determines 
that  a  discovery  request,  or  any  of  its 
terms,  calls  for  irrelevant  material,  is 
unreasonable,  oppressive,  excessive  in 
scope,  unduly  burdensome,  or  repetitive 
of  previous  requests,  or  seeks  to  obtain 
privileged  documents,  he  or  she  may 
deny  or  modify  the  request,  and  may 
issue  appropriate  protective  orders, 
upon  such  conditions  as  justice  may 
require.  The  pendency  of  a  motion  to 
strike  or  limit  discovery  or  to  compel 
production  is  not  a  basis  for  staying  or 
continuing  the  proceeding,  unless 
otherwise  ordered  by  the  administrative 
law  judge.  Notwithstanding  any  other 
provision  in  this  part,  the  administrative 


law  judge  may  not  release,  or  order  a 
party  to  produce,  documents  withheld 
on  grounds  of  privilege  if  the  party  has 
stated  its  intention  to  file  a  timely 
motion  for  interlocutory  review  of  the 
administrative  law  judge's  order  to 
produce  the  documents,  and  until  the 
motion  for  interlocutory  review  has 
been  decided. 


9.  In  § .27,  paragraph  (a)(4)  is 

revised  to  read  as  follows: 

§ .27    Deposition  of  witness 

unavailable  for  hearing. 

(a)  *  *   * 

(4)  The  party  obtaining  a  deposition 
subpoena  must  serve  the  subpoena  on 
the  witness  or  an  authorized 
representative  of  the  witness  and  a  copy 
of  the  subpoena  on  each  party.  Unless 
the  administrative  law  judge  orders 
otherwise,  a  party  may  not  take  a 
deposition  under  this  section  on  fewer 
than  ten  days  notice  to  the  witness  and 
all  parties.  A  party  may  serve  a 
deposition  subpoena  in  any  state, 
territory,  possession  of  the  United 
States,  or  the  District  of  Columbia,  on 
any  person  or  company  doing  business 
in  any  state,  territory,  possession  of  the 
United  States,  or  the  District  of 
Columbia,  or  as  otherwise  permitted  by 
law. 


10.  In  § .33,  paragraph  (a)  is 

revised  to  read  as  follows: 

§ .33    Public  hearings. 

(a)  General  rule.  All  hearings  shall  be 
open  to  the  public,  unless  the  [Agency 
head],  in  [Agency  Head's  or  its] 
discretion,  determines  that  holding  an 
open  hearing  would  be  contrary  to  the 
public  interest.  Within  20  days  of 
service  of  the  notice  or,  in  the  case  of 
change-in-control  proceedings  under 
section  7(j)(4)  of  the  FDIA  (12  U.S.C. 
1817(j)(4)),  within  20  days  from  service 
of  the  hearing  order,  any  respondent 
may  file  with  the  [Agency  head]  a 
request  for  a  private  hearing,  and  any 
party  may  file  a  reply  to  such  a  request. 
A  party  must  serve  on  the 
administrative  law  judge  a  copy  of  any 
request  or  reply  the  party  files  with  the 
agency  head.  The  form  of,  and 
procedure  for,  these  requests  and  replies 

are  governed  by  § .23.  A  party's 

failure  to  file  a  request  or  a  reply 
constitutes  a  waiver  of  any  objections 
regarding  whether  the  hearing  will  be 
public  or  private. 
***** 

11.  In  § .34.  paragraphs  (a)  and 

(b)(1)  are  revised  to  read  as  follows: 


S -34    Hearing  subpoenas. 

(a)  Issuance.  (1)  Upon  application  of 
a  parfy  showing  general  relevance  and 
reasonableness  of  scope  of  the  testimony 
or  other  evidence  sought,  the 
administrative  law  judge  may  issue  a 
subpoena  or  a  subpoena  duces  tecimi 
requiring  the  attendance  of  a  witness  at 
the  hearing  or  the  production  of 
documentary  or  physical  evidence  at  the 
hearing.  The  application  for  a  hearing 
subpoena  must  also  contain  a  proposed 
subpoena  specifying  the  attendance  of  a 
witness  or  ihe  production  of  evidence 
from  any  state,  territory,  or  possession 
of  the  United  States,  the  District  of 
Columbia,  or  as  otherwise  provided  by 
law  at  any  designated  place  where  the 
hearing  is  being  conducted.  The  party 
making  the  application  shall  serve  a 
copy  of  the  application  and  the 
proposed  subpoena  on  every  other 
party. 

(2)  A  party  may  apply  for  a  hearing 
subpoena  at  any  time  before  the 
commencement  of  a  hearing.  During  a 
hearing,  a  party  may  make  an 
application  for  a  subpoena  orally  on  the 
record  before  the  administrative  law 
judge. 

(3)  The  administrative  law  judge  shall 
promptly  issue  any  hearing  subpoena 
requested  pursuant  to  this  section.  If  the 
administrative  law  judge  determines 
that  the  application  does  not  set  forth  a 
valid  basis  for  the  issuance  of  the 
subpoena,  or  that  any  of  its  terms  are 
unreasonable,  oppressive,  excessive  in 
scope,  or  unduly  burdensome,  he  or  she 
may  refuse  to  issue  the  subpoena  or  may 
issue  it  in  a  modified  form  upon  any 
conditions  consistent  with  this  subpart. 
Upon  issuance  by  the  administrative 
law  judge,  the  party  making  the 
application  shall  serve  the  subpoena  on 
the  person  named  in  the  subpoena  and 
on  each  party. 

(b)  Motion  to  quash  or  modify.  (1) 
Any  person  to  whom  a  hearing 
subpoena  is  directed  or  any  party  may 
file  a  motion  to  quash  or  modify  the 
subpoena,  accompanied  by  a  statement 
of  the  basis  for  quashing  or  modifying 
the  subpoena.  The  movant  must  serve 

the  motion  on  each  party  and  on  the         > 
person  named  in  the  subpoena.  Any 
party  may  respond  to  the  motion  within 
ten  days  of  service  of  the  motion. 

12.  In  § .35.  paragraph  (a)(3)  is 

redesignated  as  paragraph  (a)(4).  a  new 
paragraph  (a)(3)  is  added,  and  paragraph 
(b)  is  revised  to  read  as  follows: 

§ .35    Conduct  of  hearings. 

(a)*  *   * 

(3)  Examination  of  witnesses.  Only 
one  counsel  for  each  party  may  conduct 
an  examination  of  a  withess.  except  that 
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in  the  case  of  extensive  direct 
examination,  the  administrative  law 
judge  may  permit  more  than  one 
counsel  for  the  party  presenting  the 
witness  to  conduct  the  examination.  A 
party  may  have  one  counsel  conduct  the 
direct  examination  and  another  counsel 
conduct  re-direct  examination  of  a 
witness,  or  may  have  one  counsel 
conduct  the  cross  examination  of  a 
witness  and  another  counsel  conduct 
the  re-cross  examination  of  a  witness. 
«        •        »        *        * 

(b)  Transcript.  The  hearing  must  be 
recorded  and  transcribed.  The  reporter 
will  make  the  transcript  available  to  any 
party  upon  payment  by  that  party  to  the 
reporter  of  the  cost  of  the  transcript.  The 
administrative  law  judge  may  order  the 
record  corrected,  either  upon  motion  to 
correct,  upon  stipulation  of  the  parties, 
or  following  notice  to  the  parties  upon 
the  administrative  law  judge's  own 

motion. 

13.  In  § .37,  the  section  heading 

and  paragraph  (a)(1)  are  revised  to  read 
as  follows: 

{ .37    Post  hearing  filings. 

(a)  Proposed  findings  and  conclusions 
and  supporting  briefs.  (1)  Using  the 
same  method  of  service  for  each  party, 
the  administrative  law  judge  shall  serve 
notice  upon  each  party,  that  the 
certified  transcript,  together  with  all 
hearing  exhibits  and  exhibits  introduced 
but  not  admitted  into  evidence  at  the 
hearing,  has  been  filed.  Any  party  may 
file  with  the  administrative  law  judge 
proposed  findings  of  fact,  proposed 
conclusions  of  law,  and  a  proposed 
order  within  30  days  following  service 
of  this  notice  by  the  administrative  law 
judge,  unless  the  administrative  law 
judge  orders  a  longer  period. 


.38  is  revised  to  read 


the  recommended  decision,  findings, 
conclusions,  and  proposed  order. 

(b)  Filing  of  index.  At  the  same  time 
the  administrative  law  judge  files  with 
and  certifies  to  the  [Agency  head]  for 
final  determination  the  record  of  the 
proceeding,  the  administrative  law 
judge  shall  furnish  to  the  (Agency  head] 
a  certified  index  of  the  entire  record  of 
the  proceeding.  The  certified  index  shall 
include,  at  a  minimum,  an  entry  for 
each  paper,  document  or  motion  filed 
with  the  administrative  law  judge  in  the 
proceeding,  the  date  of  the  filing,  and 
the  identity  of  the  filer.  The  certified 
index  shall  also  include  an  exhibit 
index  containing,  at  a  minimum,  an 
entry  consisting  of  exhibit  number  and 
title  or  description  for:  Each  exhibit 
introduced  and  admitted  into  evidence 
at  the  hearing;  each  exhibit  introduced 
but  not  admitted  into  evidence  at  the 
hearing;  each  exhibit  introduced  and 
admitted  into  evidence  after  the 
completion  of  the  hearing;  and  each 
exhibit  introduced  but  not  admitted  into 
evidence  after  the  completion  of  the 
hearing. 
Proposed  Adoption  of  Uniform  Rules 

The  agency-specific  adoptions  of  the 
amendments  to  the  Uniform  Rules, 
which  appear  at  the  end  of  the  common 
preamble,  appear  below: 

OFFICE  OF  THE  COMPTROLLER  OF 
THE  CURRENCY 


14.  Section 
as  follows: 

§ .38    Recommended  decision  and 

filing  of  record. 

(a)  Filing  of  recommended  decision 
and  record.  Within  45  days  after 
expiration  of  the  time  allowed  for  filing 

reply  briefs  under  § .37(b).  the 

administrative  law  judge  shall  file  with 
and  certify  to  the  [Agency  head)  for 
decision  the  record  of  the  proceeding. 
The  record  must  include  the 
administrative  law  judge's 
recommended  decision,  recommended 
findings  of  fact,  recommended 
conclusions  of  law,  and  proposed  orden 
all  prehearing  and  hearing  transcripts, 
exhibits,  and  rulings;  and  the  motions, 
briefs,  memoranda,  and  other 
supporting  papers  filed  in  connection 
with  the  hearing.  The  administrative 
law  judge  shall  serve  upon  each  party 


12  CFR  Part  19 

List  of  Subjects  in  12  CFR  Part  19 

Administrative  practice  and 
procedure.  Crime,  Investigations, 
National  banks,  PenaUies,  Securities. 

Authority  and  Issuance 

For  the  reasons  set  out  in  the 
preamble,  part  19  of  chapter  I  of  title  12 
of  the  Code  of  Federal  Regulations  is 
proposed  to  be  amended  as  set  forth 
below: 

PART  19— RULES  OF  PRACTICE  AND 
PROCEDURE 

1.  The  authority  citation  for  part  19  is 
revised  to  read  as  follows: 

Authority:  5  U.S.C.  504.  554-557;  12 
U.S.C.  93(b).  164,  505.  1817,  1818,  1820, 
18310, 1972,  3102.  3108(a),  3909,  and  4717; 
15  U.S.C.  78  (h)  and  (i),  78o-^(c).  78o-5, 
78q-l,  78u,  78u-2,  78u-3.  and  78w;  31 
U.S.C  330  and  5321;  and  42  U.S.C.  4012a. 

Subpart  A— {Amended] 

2.  Subpart  A  of  part  19  is  amended  as 
set  forth  at  the  end  of  the  common 
preamble. 


Subpart  B — [Amended] 

3.  Section  19.100  is  revised  to  read  as 
follows; 

§  19.100    Filing  documents. 

All  materials  required  to  be  filed  with 
or  referred  to  the  Comptroller  or  the 
administrative  law  judge  in  any 
proceeding  under  this  part  must  be  filed 
with  the  Hearing  Clerk,  Office  of  the 
Comptroller  of  the  Currency,  250  E 
Street,  SW,  Washington.  DC  20219. 
Filings  to  be  made  with  the  Hearing 
Clerk  include  the  notice  and  answer; 
motions  and  responses  to  motions; 
briefs;  the  record  filed  by  the 
administrative  law  judge  after  the 
issuance  of  a  recommended  decision; 
the  recommended  decision  filed  by  the 
administrative  law  judge  following  a 
motion  for  summary  disposition  (except 
that  in  removal  and  prohibition  cases, 
the  administrative  law  judge  will  file 
the  record  and  the  recommended 
decision  with  the  Board  of  Governors  of 
the  Federal  Reserve  System);  referrals  by 
the  administrative  law  judge  of  motions 
for  interlocutory  review;  exceptions  and 
requests  for  oral  argument;  and  any 
other  papers  required  to  be  filed  with 
the  Comptroller  or  the  administrative 
law  judge  under  this  part. 

Subpart  C— [Amended] 

4.  In  §  19.112,  paragraphs  (a),  (b),  (c) 
and  (d)(3)(i)  are  revised  to  read  as 
follows: 

f  19.112    Infomfial  hearing. 

(a)  Issuance  of  hearing  order.  After 
receipt  of  a  request  for  hearing,  the 
District  Deputy  Comptroller  or 
Administrator,  the  Deputy  Comptroller 
for  Multinational  Banking,  or  the 
Deputy  Comptroller  or  Director  for 
Special  Supervision,  whichever  is 
appropriate,  must  notify  the  petitioner 
requesting  the  hearing,  the  OCC's 
Enforcement  and  Compliance  Division, 
and  the  appropriate  OCC  District 
Counsel  of  the  date,  time,  and  place 
fixed  for  the  hearing.  The  hearing  must 
be  scheduled  to  be  held  not  later  than 
30  days  from  the  date  when  a  request  for 
hearing  is  received  unless  the  time  is 
extended  at  the  written  request  of  the 
petitioner.  The  District  Deputy 
Comptroller  or  Administrator,  the 
Deputy  Comptroller  for  Multinational 
Banking,  or  the  Deputy  Comptroller  or 
Director  for  Special  Supervision, 
whichever  is  appropriate,  may  extend 
the  hearing  date  only  for  a  specific 
period  of  time  and  must  take 
appropriate  action  to  ensure  that  the 
hearing  is  not  unduly  delayed. 

(b)  Appointment  of  presiding  officer. 
The  District  Deputy  Comptroller  or 
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Administrator,  Deputy  Comptroller  for 
Multinational  Banking,  or  the  Deputy 
Comptroller  or  Director  for  Special 
Supervision,  as  appropriate,  must 
appoint  one  or  more  OCC  employees  as 
the  presiding  officer  to  conduct  the 
hearing.  The  presiding  officer(s)  may 
not  have  been  involved  in  the 
proceeding,  a  factually  related 
proceeding,  or  the  underlying 
enforcement  action  in  a  prosecutorial  or 
investigative  role. 

(c)  Waiver  of  oral  hearing. — (l) 
Petitioner.  When  the  petitioner  requests 
a  hearing,  the  petitioner  may  elect  to 
have  the  matter  determined  by  the 
presiding  officer  solely  on  the  basis  of 
written  submissions  by  serving  on  the 
District  Deputy  Comptroller  or 
Administrator,  Deputy  Comptroller  for 
Multinational  Banking,  or  the  Deputy 
Comptroller  or  Director  for  Special 
Supervision,  whichever  is  appropriate, 
and  all  parties,  a  signed  document 
waiving  the  statutory  right  to  appear 
and  make  oral  argument.  The  petitioner 
iiust  present  the  written  submissions  to 
the  presiding  officer,  and  serve  the  other 
parties,  not  later  than  ten  days  prior  to 
he  date  fixed  for  the  hearing,  or  within 
such  shorter  time  period  as  the 
presiding  officer  may  permit. 

^2)  OCC.  The  OCC  may  respond  to  the 
petitioner's  submissions  by  presenting 
fte  hearing  officer  with  a  written 
response,  and  by  serving  the  other 
parties,  not  later  than  the  date  fixed  for 
the  hearing,  or  within  such  other  time 
period  as  the  presiding  officer  may 
require. 
fd]'   *   • 

(3)  Presentation,  (i)  The  OCC  may 
aopear  and  the  petitioner  may  appear 
personally  or  through  counsel  at  the 
hearing  to  present  relevant  written 
materials  and  oral  argument.  Except  as 
permitted  in  paragraph  (c)  of  this 
section,  each  party,  including  the  OCC, 
mast  file  a  copy  of  any  afTidavit, 
memorandum,  or  other  written  material 
'u  be  presented  at  the  hearing  with  the 
presiding  officer  and  must  serve  the 
other  parties  not  later  than  ten  days 
prior  to  the  hearing  or  within  such 
shorter  time  period  as  permitted  by  the 
presiding  officer. 
♦        *        *        •        * 

5.  In  §  19.113,  paragraphs  (a)  and  (b) 
are  revised,  paragraphs  (c),  (d),  and  (e) 
are  redesignated  as  paragraphs  (d).  (e), 
and  (f),  respectively,  and  new  paragraph 
ic)  is  added,  to  read  as  follows: 

9 19.1 1 3    Recommended  and  final 
decisions. 

(a)  The  presiding  officer  must  issue  a 
recommended  decision  to  the 
'  omptroUer  within  20  days  from  the 
hearing  or.  when  the  petitioner  waived 
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an  oral  hearing,  within  20  days  from  the 
date  fixed  for  the  hearing.  The  presiding 
officer  must  serve  promptly  a  copy  of 
the  recommended  decision  on  the 
parties  to  the  proceeding.  The  decision 
must  include  a  summary  of  the  facts  and 
ar^ments  of  the  parties. 

ib)  Each  party  may.  within  ten  days  of 
being  served  with  the  presiding  officer's 
recommended  decision,  submit  to  the 
Comptroller  comments  on  the 
recommended  decision. 

(c)  Within  60  days  following  the 
hearing  or,  when  the  petitioner  waived 
an  oral  hearing  within  60  days  from  the 
date  fixed  for  the  hearing,  the 
Comptroller  must  notify  the  petitioner 
by  registered  mail  as  to  whether  the 
suspension  or  removal  from  office,  and 
prohibition  from  participation  in  any 
manner  in  the  affairs  of  the  bank,  will 
be  affirmed,  terminated,  or  modified. 
The  Comptroller's  decision  must 
include  a  statement  of  reasons 
supporting  the  decision.  The 
Comptroller's  decision  is  a  final  and 
unappealable  order. 


Subpart  H — [Amended] 

§19.160    [Amended] 

1.  In  §  19.160,  paragraph  (a)  is 
amended  in  the  second  sentence  by 
revising  the  phrase  "notify  the  acquiring 
party  in  writing"  to  read  "mail  a  written 
notification  to  the  proposed  acquiring 
person". 

7.  Section  19.161  is  revised  to  read  as 
follows: 

§  19.161    Notice  of  disapproval  and  hearing 
initiation. 

a)  Notice  of  disapproval.  The  OCC's 
written  disapproval  of  a  proposed 
acquisition  of  control  of  a  national  bank 
must: 

(1)  Contain  a  statement  of  the  basis  for 
the  disapproval;  and 

(2)  Inaicate  that  the  filer  may  request 
a  hearing. 

{h)  Hearing  request.  Following  receipt 
ot  a  notice  of  disapproval,  a  filer  may 
request  a  hearing  on  the  proposed 
acquisition.  A  hearing  request  must: 

(1)  Be  in  writing;  and 

(2)  Be  filed  with  the  hearing  clerk  of 
the  OCC  within  ten  days  after  service  on 
the  filer  of  the  notice  of  disapproval.  If 

a  filer  fails  to  request  a  hearing  with  a 
timely  written  request,  the  notice  of 
disapproval  constitutes  a  final  and 
unappealable  order. 

(c)  Hearing  order.  Following  receipt  of 
a  hearing  request,  the  Comptroller 
issues,  within  20  days,  an  order  that  sets 
forth: 

(1)  The  legal  authority  for  the 
proceeding  and  for  the  OCC's 
jurisdiction  over  the  proceeding; 


(2)  The  matters  of  fact  or  law  upon 
which  the  disapproval  is  based;  and 

(3)  The  requirement  for  filing  an 
answer  to  the  hearing  notice  with  OFIA 
within  20  days  after  service  of  the 
hearing  order. 

fd)  Answer.  An  answer  to  a  hearing 
order  must  specifically  deny  those 
portions  of  the  order  that  are  disputed. 
Those  portions  of  the  order  that  the  filer 
does  not  specifically  deny  are  deemed 
admitted  by  the  filer.  Any  hearing  under 
this  subpart  is  limited  to  those  portions 
of  the  order  that  are  specifically  denied. 

[e]  Effect  of  failure  to  answer.  Failure 
ot  a  filer  to  file  an  answer  within  20 
days  after  service  of  the  hearing  order 
constitutes  a  waiver  of  the  filer's  right 
tc  appear  and  contest  the  allegations  in 
the  hearing  order.  If  a  filer  does  not  file 
a  limely  answer,  enforcement  counsel 
may  file  a  motion  for  entry  of  an  order 
of  default.  Upon  a  finding  that  no  good 
cause  has  been  shown  for  the  failure  to 
file  a  timely  answer,  the  administrative 
Inw  judge  shall  file  with  the  Comptroller 
a  recommended  decision  containing  the 
findings  and  the  relief  sought  in  the 
hearing  order.  Any  final  order  issued  by 
the  Comptroller  based  upon  a  filer's 
failure  to  answer  is  deemed  to  be  an 
order  issued  upon  consent  and  is  a  final 
and  unappealable  order. 

§19.162    [Removed] 

8.  Section  19.162  is  removed. 

Subpart  I— [Amended] 

9.  In  §  19.170,  paragraph  (d)  is 
revised,  paragraphs  (e)  and  (f)  are 
redesignated  as  paragraphs  (0  and  (g), 
respectively,  and  a  new  paragraph  (e)  is 
added  to  read  as  follows: 

§  19.1 70    Discovery  depositions. 
»        *         »         .         . 

(d)  Conduct  of  the  deposition.  The 
witness  must  be  duly  swom.and  each 
party  will  have  the  right  to  examine  the 
witness  with  respect  to  all  non- 
privileged,  relevant,  and  material 
matters  of  which  the  witness  has 
factual,  direct,  and  personal  knowledge. 
Objections  to  questions  or  exhibits  must 
be  in  short  form  and  must  state  the 
grounds  for  the  objection.  Failure  to 
object  to  questions  or  exhibits  is  not  a 
waiver  except  where  the  grounds  for  the 
objection  might  have  been  avoided  if  the 
objection  had  been  timely  presented. 

(e)  Recording  the  testimony. — (1) 
Generally.  The  party  taking  the 
deposition  must  have  a  certified  court 
reporter  record  the  witness's  testimony: 

(i)  By  stenotype  machine  or  electronic 
sound  recording  device; 

(ii)  Upon  agreement  of  the  parties,  by 
any  other  method;  or 
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(iii)  For  good  cause  and  with  leave  of 
the  administrative  law  judge,  by  any 
other  method. 

(2)  Cost.  The  party  taking  the 
deposition  must  bear  the  cost  of  the 
recording  and  transcribing  the  witness's 
testimony. 

(3)  Transcript.  Unless  the  parties 
agree  that  a  transcription  is  not 
necessary,  the  court  reporter  must 
provide  a  transcript  of  the  witness's 
testimony  to  the  party  taking  the 
deposition  and  must  make  copies  of  the 
transcript  available  to  all  parties  upon 
payment  of  cost  to  the  appropriate  court 
reporting  service. 
***** 

10.  In  §  19.171,  paragraph  (b)  is 
revised  to  read  as  follows: 

§19.171    Deposition  subpoenas. 
.         «         •         *         * 

(b)  Servjce.  The  party  requesting  the 
subpoena  must  serve  it  on  the  person 
named  therein,  or  on  that  person's 
coimsel,  by  personal  service,  by  delivery 
to  an  agent,  by  delivery  to  a  person  of 
suitable  age  and  discretion  at  the 
subpoenaed  person's  residence  or  place 
of  work,  by  registered  or  certified  mail 
addressed  to  the  person's  last  known 
address,  or  in  such  other  manner  as  is 
reasonably  calculated  to  give  actual 
notice.  The  party  serving  the  subpoena 
must  file  proof  of  service  with  the 
administrative  law  judge. 


Dated:  April  13. 1995. 
Eugoie  A.  Ludwig, 

Comptroller  of  the  Currency. 

FEDERAL  RESERVE  SYSTEM 


Subpart  J— [Amended] 

11.  Section  19.184  is  revised  to  read 
as  follows: 

§  1 9.1 84    Service  of  subpoena  and  payment 
of  witness  fees. 

Service  of  a  subpoena  may  be  made 
by  personal  service,  by  delivery  to  an 
agent,  by  delivery  to  a  person  of  suitable 
age  and  discretion  at  the  subpoenaed 
person's  residence  or  place  of  work,  by 
registered  or  certified  mail  addressed  to 
the  person's  last  known  address,  or  in 
such  other  manner  as  is  reasonably 
calculated  to  give  actual  notice.  A 
witness  who  is  subpoenaed  will  be  paid 
the  same  expenses  in  the  same  manner 
as  witnesses  in  the  district  courts  of  the 
United  States.  The  expenses  need  not  be 
tendered  at  the  time  a  subpoena  is 
served. 


12  CFR  Part  263 

List  of  Subjects  in  12  CFR  Part  263 

Administrative  practice  and 
procedure.  Claims,  Crime,  Equal  access 
to  justice.  Federal  Reserve  System, 
Lawyers,  Penalties. 

Authority  and  Issuance  ' 

For  the  reasons  set  out  in  the 
preamble,  part  263  of  chapter  II  of  title 
12  of  the  Code  of  Federal  Regulations, 
is  proposed  to  be  amended  as  set  forth 
below: 

PART  263— RULES  OF  PRACTICE  FOR 
HEARINGS 

1.  The  authority  citation  for  part  263 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  504,  554-557;  12 
U.S.C.  248,  324.  504.  505.  1817(j).  1818. 
1828(c).  1847(b).  1847(d),  1884(b).  1972(2)(F). 
3105.  3107,  3108,  3907,  3909,  and  4717;  15 
U.S.C  21.  780-4,  780-5,  and  78u-2;  31 
U.S.C.  5321;  42  U.S.C.  4012a. 

Subpart  A— {Amended] 

2.  Subpart  A  of  part  263  is  amended 
as  set  forth  at  the  end  of  the  common 
preamble. 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System.  May  9. 1995. 
Wiliiani  W.  Wiles,  / 

Secretary  of  the  Board. 

FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

12  CFR  Part  308 

List  of  Subjects  inl2  CFR  Part  308 

Administrative  practice  and 
procedure.  Banks,  banking.  Claims, 
Equal  access  to  justice.  Ex  parte 
communications.  Hearing  procedure. 
Penalties,  State  nonmember  banks. 

Authority  and  Issuance 

For  the  reasons  set  out  in  the 
preamble,  part  308  of  chapter  III  of  title 
12  of  the  Code  of  Federal  Regulations  is 
proposed  to  be  amended  as  set  forth 
below: 

PART  308— RULES  OF  PRACTICE  AND 
PROCEDURE 

1.  The  authority  citation  for  part  308 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  554-557;  12  U.S.C. 
1815(e)  1817  (a)  and  (j).  1818. 1820. 1828(j). 
1829.  18311.  1972(2)(F).  3108,  3909.  3349. 
4717;  15  U.S.C.  781(h).  78m.  78n(a),  78n{c). 


78n(d).  78n(f).  78o-4(c)(5).  78p.  78q,  78q-l. 
78s.  78U-2;  31  U.S.C  5321;  42  U.S.C.  4012a. 

Subpart  A— {Amended] 

2.  Subpart  A  of  part  308  is  amended 
as  set  forth  at  the  end  of  the  common 
preamble. 

Dated:  May  30. 1995. 
Robert  E.  Feldman, 

Acting  Executive  Secretary,  Federal  Deposit 
Insurance  Corporation. 

OFFICE  OF  THRIFT  SUPERVISION 

12  CFR  Part  509 

List  of  Subjects  in  12  CFR  Part  509 

Administrative  Practice  and 
Procedure.  Penalties. 


Authority  and  Issuance 

For  the  reasons  set  out  in  the 
preamble,  part  509  of  subchapter  A  of 
chapter  V  of  title  12  of  the  Code  of 
Federal  Regulations  is  proposed  to  be 
amended  as  set  forth  below: 

PART  509— RULES  OF  PRACTICE  AND 
PROCEDURE  IN  ADJUDICATORY 
PROCEEDINGS 

1.  The  authority  citation  for  part  509 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C  554-557;  12  U.S.C 
1464,  1467,  1467a,  1468,  1817(j).  1818.  3349. 
4717: 15  U.S.C.  781,  780-5.  78u-2;  31  U.S.C. 
5321;  42  U.S.C.  4012a. 

Subpart  A— {Amended] 

2.  Subpart  A  of  part  509  is  amended 
as  set  forth  at  the  end  of  the  common 
preamble. 

Subpart  B — [Amended] 

3.  In  §  509.102.  paragraph  (g)(2)  is 
revised  to  read  as  follows: 

§509.102    Discovery. 

***** 

(2)  Service.  The  party  requesting  the 
subpoena  shall  serve  it  on  the  person 
named  therein  in  accordance  with 
§  509.11(d).  The  party  serving  the 
subpoena  shall  file  proof  of  service  with 
the  administrative  law  judge. 


§509.104    [Amended] 

4.  In  §  509.104.  paragraph  (h)  is 
removed  and  paragraph  (i)  is 
redesignated  as  paragraph  (h). 
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Dated:  May  26, 1995. 
Jonathan  L.  Fiechter, 

Acting  Director.  Office  of  Thrift  Supervision. 

NATIONAL  CREDIT  UNION 

ADMINISTRATION 

12  CFR  Part  747 

List  of  Subjects  in  12  CFR  Part  747 

Administrative  practice  and 
procedure.  Bank  deposit  insiu-ance. 
Claims,  Credit  unions.  Equal  access  to 
justice,  Investigations,  Lawyers, 
Penalties. 


Authority  and  Issuance 

For  the  reasons  set  out  in  the 
preamble,  part  747  of  chapter  VII  of  title 
12  of  the  Code  of  Federal  Regulations, 
is  proposed  to  be  amended  as  set  forth 
below: 

PART  747— ADMINISTRATIVE 
ACTIONS,  ADJUDICATIVE  HEARINGS, 
RULES  OF  PRACTICE  AND 
PROCEDURE.  AND  INVESTIGATIONS 

1.  The  authority  citation  for  part  747 
is  revised  to  read  as  follows: 


Authority:  12  U.S.C.  1766. 1784, 1786. 
1787;  42  U.S.C  4012a. 

Sut>part  A— [Amended] 

2.  Subpart  A  of  part  747  is  amended 
as  set  forth  at  the  end  of  the  common 
preamble. 

Dated:  June  9, 1995. 

Becky  Baker, 

Secretary  of  the  Board.  National  Credit  Union 
Administration. 

IFR  Doc.  95-15059  Filed  6-22-95;  8:45  ami 
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Part  VI 

Department  of  the 
Interior 


Bureau  of  Indian  Affairs 


25  CFR  Part  261 

Preservation  of  Antiquities;  Finai  Rule 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

25  CFR  Part  261 
RIN  1076-AD10 

Preservation  of  Antiquities 

agency:  Bureau  of  Indian  Affairs, 

Interior. 

action:  Final  rule. 


summary:  The  Bureau  of  Indian  Affairs 
(BIA)  is  deleting  from  the  Code  of 
Federal  Regulalions  those  regulations 
that  provide  Bureau-specific  procedures 
for  the  issuance  and  administration  of 
archaeological  permits  under  the 
Antiquities  Act  of  1906.  These 
regulations  have  been  superseded  by 
regulations  which  cover  BIA  issuance 
and  administration  of  such  permits 
under  the  more  comprehensive, 
Archaeological  Resources  Protection  Act 
of  1979. 

EFFECTIVE  DATE:  July  24,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  R.  Sutherland  on  (202)  208- 
4791. 

SUPPLEMENTARY  INFORMATION:  This  rule 
deletion  is  parallel  to  uniform 
regulations  in  43  CFR  part  3,  which  set 
procediues  for  the  issuance  and 
administration  of  permits  under  the 
Antiquities  Act  of  1906  (16  U.S.C.  432). 


For  example,  the  "field  officer  in 
charge"  in  43  CFR  part  3  becomes  the 
"Superintendent"  in  25  CFR  part  261, 
and  permits  in  part  261  are  issued  by 
the  "Departmental  Consulting 
Archaeologist"  instead  of  the  "the 
Secretary  having  jurisdiction." 

Most  of  the  permitting  once  done 
under  the  Antiquities  Act  is  now  done 
under  the  Archaeological  Resources 
Protection  Act  of  1979  (16  U.S.C.  470aa- 
470mm).  The  only  use  for  a  permit 
under  the  older  act  is  for  the  excavation 
of  archaeological  sites  that  are  less  than 
100  years  old.  These  are  not  covered 
imder  die  more  recent  act.  On  those  rare 
occasions,  the  Bureau  can  follow  the 
regulations  in  43  CFR  part  3. 

No  comments  were  received  on  the 
Proposed  Rule,  which  was  published 
November  29. 1994,  in  the  Federal 
Register. 

The  Department  of  the  Interior  has 
determined  that  this  rule  does  not 
constitute  a  major  federal  action 
significantly  affecting  die  quality  of  the 
human  environment  and  that  no 
detailed  statement  is  required  pursuant 
to  the  National  Environmental  Policy 
Act  of  1969. 

The  Department  of  the  Interior  has 
determined  that  this  rule  is  not  a 
significant  regulatory  action  under 
Executive  Order  12866,  and  therefore 
will  not  require  the  approval  of  the 
Office  of  Management  and  Budget. 


This  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.),  as  it  removes  obsolete  federal 
procedures  that,  in  turn,  pertain  solely 
to  the  issuance  and  administration  of 
permits  for  archeological  research. 

In  accordance  widi  E.O.  12630,  the 
Department  has  determined  that  this 
rule  does  not  have  significant  takings 
implications. 

The  Department  has  determined  that 
this  rule  does  not  have  significant 
federalism  effects.  There  are  no 
information  collection  requirements  in 
25  CFR  part  261. 

The  primary  author  of  this  document 
is  Donald  R.  Sutherland.  Archaeologist, 
Environmental  Services  Staff,  Office  of 
Trust  Responsibilities,  Bureau  of  Indian 
Affairs. 

List  of  Subjects  in  25  CFR  Part  261 
Historic  preservation,  Indians — lands. 

For  the  reasons  set  out  in  the 
preamble,  part  261  of  Title  25,  Chapter 
I  of  the  Code  of  Federal  Regulations  is 
removed. 

Dated:  June  6, 1995. 
Ada  E.  Deer. 

Assistant  Secretary— Indian  Affairs. 
IFR  Doc.  95-15406  Filed  6-22-95;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Indian  Affairs 

[KOO36a-«6-35420] 

Receipt  of  Petition  for  Federal 
Acknowledgment  of  Existence  as  an 
Indian  Tribe 

This  is  published  in  the  exercise  of 
authority  delegated  by  the  Secretary  of 
the  Interior  to  the  Assistant  Secretary— 
hidian  Affairs  by  209  DM  8. 

Pursuant  to  25  CFR  83.9(a)  (formerly 
25  CFR  54.8(a))  notice  is  hereby  given 
that  the  Wadatkuht  Band  of  the 
Northern  Paiutes  of  the  Honey  Lake 
Valley,  P.O.  Box  541.  Susanville,  CA 
96130,  has  filed  a  petition  for 
acknowledgment  by  the  Secretary  of  the 
Interior  that  the  group  exists  as  an 
Indian  tribe.  The  petition  was  received 
by  the  Bureau  of  Indian  Affairs  (BLA  on 
January  26.  1995.  and  was  signed  by 
members  of  the  group's  governing  body. 

This  is  a  notice  of  receipt  of  petition 
and  does  not  constitute  notice  that  the 
petition  is  under  active  consideration. 
Notice  of  active  consideration  will  be 
sent  by  mail  to  the  petitioner  and  other 
interested  parties  at  the  appropriate 
time. 


Under  §  83.9(a)  of  the  Federal 
regulations,  interested  parties  may 
submit  factual  and/or  legal  arguments  in 
support  of  or  in  opposition  to  the 
group's  petition. 

Any  information  submitted  will  be 
made  available  on  the  same  basis  as 
other  information  in  the  BIA's  files. 
Such  submissions  will  be  provided  to 
the  petitioner  upon  receipt  by  the  BLA. 
The  petitioner  will  be  provided  an 
opportunity  to  respond  to  such 
submissions  prior  to  a  final 
determination  regarding  the  petitioner's 

status. 

The  petition  may  be  examined,  by 
appointment,  in  the  Department  of  the 
Interior.  Bureau  of  Indian  Affairs. 
Branch  of  Acknowledgment  and 
Research.  Room  1362-MIB.  1849  C 
Street,  NW.,  Washington,  DC  20240. 
Phone:  (202)  208-3592. 

Dated:  June  14, 1995. 
Ada  E.  Deer, 

Assistant  Secretary— Indian  Affairs. 
IFR  Doc.  95-15404  Filed  6-22-95:  8:45  am] 

BILUNO  CODE  4310-02-P 


Indian  Gaming 

agency:  Bureau  of  Indian  Affairs, 
Interior. 


ACTION:  Notice  of  Approved  Tribal-State 
Compact.  


summary:  Pursuant  to  25  U.S.C.  §  2710, 
of  the  Indian  Gaming  Regulatory  Act  of 
1988  (Pub.  L.  100-497),  the  Secretary  of 
the  Interior  shall  publish,  in  the  Federal 
Register,  notice  of  approved  Tribal-State 
Compacts  for  the  purpose  of  engaging  in 
Class  in  (casino)  gambling  on  Indian 
reservations.  The  Assistant  Secretary — 
Indian  Affairs,  Department  of  the 
Interior,  through  her  delegated 
authority,  has  approved  the  Compact 
between  the  Sovereign  Indian  Nation  of 
the  Sac  and  Fox  Tribe  of  the  Mississippi 
in  Iowa  and  the  State  of  Iowa,  which 
was  executed  on  March  21, 1995. 

DATES:  This  action  is  effective  June  23, 
1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
George  T.  Skibine.  Director.  Indian 
Gaming  Management  Staff.  Bureau  of 
Indian  Affairs.  Washington.  DC  20240. 
(202) 219-4068. 

Dated:  May  18. 1995. 
Ada  E.  Deer. 

Assistant  Secretary— Indian  Affairs. 
IFR  Doc.  95-15405  Filed  6-22-95:  8:45  am] 

BILUNO  CODE  4310-02-P 


Reader  Aids 


INFORMATION  AND  ASSISTANCE 

Federal  Register 

Index,  finding  aids  &  general  information 
Public  inspection  announcement  line 
Corrections  to  published  documents 
Document  drafting  information 
Machiine  readable  documents 

Code  of  Federal  Regulations 

Index,  finding  aids  &  general  information 
Printing  schedules 

Laws 

Public  Laws  Update  Service  (numbers,  dates,  etc.) 
Additional  infomiation 

Presidential  Documents 

Executive  orders  and  proclamations 

Public  Papers  of  the  Presidents 

Weekly  Compilation  of  Presidential  Documents 

The  United  States  Government  (Manual 

General  information 
Other  Services 

Data  base  and  machine  readable  specifications 

Guide  to  Record  Retention  Requirements 

Legal  staff 

Privacy  Act  Compilation 

Public  Laws  Update  Service  (PLUS) 

^DD  for  the  hearing  impaired 


202-S23-5227 
523-5215 
523-5237 
523-3187 
523-4534 


523-5227 
523-3419 


523-6641 
523-6230 


523-5230 
523-5230 
523-5230 


523-5230 

523-4534 
523-3187 
523-4534 
523-3187 
523-6641 
523-5229 


ELECTRONIC  BULLETIN  BOARD 

Free  Electronic  Bulletin  Board  service  for  Public  Law 

numbers,  Federal  Register  finding  aids,  and  list  of 

documents  on  public  inspection.  202-275-0920 

FAX-ON-DEMAND 

V  ou  may  access  our  Fax-On-Demand  service.  You  only  need  a  fax 
machine  and  there  is  no  charge  for  the  service  except  for  long 
distance  telephone  charges  the  user  may  incur.  The  list  of 
documents  on  public  inspection  and  the  daily  Federal  Register's 
table  of  contents  are  available  using  this  service.  The  document 
numbers  are  7050-Public  Inspection  list  and  7051-Table  of 
Contents  list.  The  public  inspection  list  will  be  updated 
immediately  for  documents  filed  on  an  emergency  basis 
NOTE:  YOU  WILL  ONLY  GET  A  USTING  OF  DOCUMENTS  ON 
FILE  AND  NOT  THE  ACTUAL  DOCUMENT.  Documents  on 
public  inspection  may  be  viewed  and  copied  in  our  office  located 
at  800  North  Capitol  Street,  N.W..  Suite  700.  The  Fax-On-Demand 
telephone  number  is:  301-713-6905 
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28509-28700 1 

28701-29462 2 

29463-29748 5 

29749-29958 6 

29959-30182 7 

30183-30456 8 

30457-30772 9 

30773-31046 12 

31047-31226 13 


31227-31370 14 

31371-31622 15 

31623-31906 16 

31907-32098 19 

32099-32256 20 

32257-32420 ^1 

32421-32576 22 

32577-32898 JZi 
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Vol.  60,  No.  121 
Friday.  June  23,  1995 


CFR  PARTS  AFFECTED  DURING  JUNE 


At  the  end  of  each  month,  the  Office  of  the  Federal  Register 
publishes  separately  a  Ust  of  CFR  Sections  Affected  (LSA),  which 
lists  parts  and  sections  affected  by  documents  publisheO  since  the 
revision  date  of  each  title. 


3  CFR 

Executive  Orders: 

12962 30769 

1 2963 31 905 

Proclamations: 

6806 ^8509 

6807 .29957 

6808 31227 

6809  ....„ „ 31 369 

Administrative  Orders: 
Memofandums: 

June  6,  1995 30771 

Presidential  Detemiinations: 
No.  95-21  of  May  16, 

1995 28699 

No.  95-22  Of  May  19. 

1995 29463 

No.  95-23  of  June  2. 

1995 31047 

No.  95-24  of  June  2. 

1995 31049 

No.  95-25  of  June  5, 

1995 31051 

No.  95-26  of  June  8, 

1995 32421 

5  CFR 

870 31371 

871 31371 

872 31371 

873 31371 

874 31371 

890 28511 

4001 30773 

4101 30778 

Proposed  Rules: 

1320 30438 

2635 31415 

7  CFR 

Ch.VI 28511 

210 31188 

220 31188 

319 30157 

401 .29749,  29959 

443 29959 

457 29959,  31 375 

620 28511 

802 31907 

906 32257 

916 30994 

917 30994 

920 32258 

922 32429 

945 29724 

947 29750 

948 32260 

953 28701 

971 31229 

981 .28520,  32262 

985 30783,  30785,  30786 


1007 ^9436 

1093... 29436 

1094 „ 29436 

1096 _ 29436 

1099 29465 

1108 29436 

1220 29960 

1230 29962 

1413 31623 

1427 31623 

1468 28522 

Proposed  Rules:' 

2 31766 

273 29767,  3261 5 

275 32615 

335 31647 

959 30794 

982 30170 

984 _ 28744 

989 32280 

1046 „ 31418 

1124 32282 

1126 28745 

1135 32282 

1150 30013 

1280 28747 

8  CFR 

3 29467,29469 

204 29751 

238 30457 

Proposed  Rules: 

204 29771 

210 32472 

245a 32472 

264 32472 

274a 32472 

9  CFR 

Proposed  Rules: 

Ch.  Ill 32127 

3 28834 

98..... 29781 

130 30157 

201 29506 

308 28547 

310 28547 

318 28547 

320 28547 

325 28547 

326 28547 

327 28547 

381 28547 

10  CFR 

72 32430 

170 32218 

171 32218 

440 29469 

Proposed  Rules: 

50 29784 

430 32627 


11 
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111 


490. 


.30795 


11  CFR 

104 31381 

106 31854 

110 31381 

114         31381 

9002 31854 

9003 31854 

9004 31854 

9006 31854 

9007 31854 

9008 31854 

9032 31854 

9033 31854 

9034 31864 

9036 31854 

9037 „ 31854 

9038 31854 

9039 31854 

12CFR 

19  30183 

202        '. ^9965 

215 31053 

226 -29969 

303 31382 

304 31 382 

308 31382 

309 31382 

324     31382 

337 31382 

341 31382 

343 31382 

346 31382 

361 31382 

362 31382 

601 30778 

701 31910 

747  31910 

790 31910.31911 

792 31910 

1401...-. 30773 

Propos«d  Rul«s: 

19  32882 

203 3001 3 

263 32882 

308 32882 

509 32882 

615 30470 

620      30470 

747 32882 

1750 : 30201 

13CFR 

121  .29969 

124  29969 

130 31054 

Proposed  Rutes: 

123 31121 


14CFR 

1 

25 

39 


28529, 
29979. 
31063. 
31071. 
31232, 
31242, 
31624. 
32577, 


71 


.28524, 
28702, 
29981, 
31065, 
31073, 
31234, 
31386. 
31626. 
32579, 

.28531, 


.30744 
28525, 
28715, 
29982, 
31067, 
31075, 
31236, 
31387. 
31628, 
32581. 

28716. 
31630 


.30744 
31384 
28527. 
29978, 
30184, 
31069, 
31230, 
31240, 
31388, 
31629, 
32583, 

32585 
30458, 

31631 


91        31608 

97    28531.28532,30459, 

30460 

121  29753 

125 29753 

127  29753 

129 29753 

1 35 29753,  31 608 

Proposad  Rutes: 

25     28547,  28550,  30019 

39 28761 ,  28763.  2951 1 , 

29513.  29795.  29797.  29800. 
30208,  30471 .  30474.  30476. 
30797,  30798,  31 122,  31 124. 
31419.31421,31648,31649, 
31651,  31932,  32287,  32628 

71 28551,  28764.  30027. 

30028,  30029,  30478.  30479. 
30480,  30481,  31423.  31424 

73 28552.  31425,  31426 

91 30690 

121 30690 

125       30690 

135      28765,  30690 

234 29514 


15CFR 

Proposed  Rules: 
792 


.30030 


16CFR 

305 31077 

Proposed  Rules: 

310 30406 

409 28554 

1307 ~ 29518 

17CFR 

30 30462 

200 2871 7.  32738 

201 32738 

202 32738 

203 32738 

209 32738 

228 32738 

229 32738 

230 32738 

232    32738 

240 32738 

250 32738 

260 32738 

270 32738 


275. 


.32738 


240 ...28717 

Proposed  Rules: 

17 31653 

18CFR 

284 30186 

381 31389 

803 31391 

804 31391 

805 .31391 

Proposed  Rules: 

141    31428 

357 31262 

382 31262 

388 31428 


19CFR 

210 

Proposed  Rules: 

10 

12 

102 


.32442 


134 

177 


....29520 
....29520 


20CFR 

200 29983 

320 28534 

422 32444 

Proposed  Rules: 

404 28767.30482 

410 28767 

416 30482 

21  CFR 

73         32264 

101 30788 

178 31243 

510  29754.  32446 

522 29754.  29984.  29985 

558 29481.  29482,  29483 

1220  29986 

1 301 32099 

1 307 32447 

1 308 .2871 8 

1309 32447 

1310 32447 

1313 32447 

1316 32447 

Proposed  Rules: 

54  „.29801 

1 82     28555 

186 28555 

872 30032 

895 32406 

897 32406 

1270 32128 

22  CFR 

21  29987 

41         30188 

502 29988 

23  CFR 
Proposed  Rules: 

655 31008 

24  CFR 

84 32103 

Proposed  Rules: 

206 32630 

234 32630 

25  CFR 

151 32874 

261 32896 

26  CFR 

301 28719 

Proposed  Rules: 

1  30487,31660 

301 30211,  30487 

28  CFR 

0  31244 

16         .::. 30467 

93 32104 

29  CFR 

100 32587 

102 32587 

2619 31404 

2676 31404 

Proposed  Rules: 

4 31660 

1926 30488 


49      30398 

56 30398 

57       30398 

58 30398 

70 30398 

72 ' 30398 

75 ~ 30398 

886 -29756 

Proposed  Rules: 

Ch.  II 31126,32129 

Ch.VII 29521 

56 ...30488,  30491 

57  30488,  30491 

211    30492 

926 29521 

935 31661 

950 31265 


31  CFR 

0 


.28535 
..31631 


32  CFR 

254 30188 

706 31351 

Proposed  Rules: 

311 31266 

33  CFR 

100 29756,  29757,  32264 

110 29758 

117 29760.  31246.  32266. 

32267 

164 28834 

165 29761,  29762.  30157, 

31247,  31248.  31249,  31407, 

31408,  31409,  32268.  32269. 

32270 

Proposed  Rules: 

1  31267 

100 32288 

117       29804 

175 32861 

179 32861 

181 32861 


401 31429 

34  CFR 

674 31410 

682 30788,  31410 

690 30788 

Proposed  Rules: 

75        .32252 

76     32252 

81 32252 

700 30160 

36  CFR 

242 31542 

1236 29989 

Proposed  Rules: 

13 29523,  29532 

292 32633 


37  CFR 

Proposed  Rules: 
1 


.30157 


.29520 
...29520 
.29520 


30  CFR 

11 


.30398 


38  CFR 

3    31250 

21 „ 32271 

39  CFR 

20      30702 

111 30714 


241 32272 

501 30714 

Proposed  Rules: 

265 29806 

40  CFR 

9 29954.32587 

51 31633 

52 28720.  28726.  28729. 

29484.  29763,  30189.  31081. 
31084.  31086.  31087,  31088, 
31090,31411,31412,31912, 
31915,  31917,  32273,  32466, 
32601 .  32603,  32606 

61 .31917 

62 31090 

63 29484,  32587 

70 30192,  31637.  32603. 

32606 

80 32106 

81 30789,31917 

82 31092 

86 32612 

117 30926 

1 52 32094 

1 53 32094 

1 56 32094 

157 32094 

162 32094 

165 32094 

172 32094 

180 31252.  31253,  31255, 

32094 

185 32094 

186 32094 

261 31107,31115 

271 28539.  29992.  31642 

272 321 10,  321 13 

282 32469 

300 31414 

302 30926 

355 30926 

372 31643 

704 31917 

710 31917 

712 31917 

721 30468 

762 31917 

763 31917 

766 31917 

790 31917 

795 31917 

796 31917 

797 31917 

798 31917 

799 31917 

Proposed  Rules: 

Ch.  1 30506,  32639 

52 28557,  28772,  28773, 

29809.  30217.  31127.  31128, 

31433.  31933.  31934,  32292. 

32477.  32639 

55 31128 

62 31128 

63 30801.30817 

70 29809,  30037,  32292, 

32639 

80 31269 

81 30046.  31433,  31934 

180 30048,  32640,  32643 


185 32643 

257 30964 

261 30964 

271 30964 

300 29814,31440 

455 30217 

721 30050 

41  CFR 

Proposed  Rules: 

201-9 28560 

42  CFR 

84 30336 

Proposed  Rules: 

412 29202 

413 29202 

424 29202 

485 29202 

489 29202 

43  CFR 

Public  Land  Order 

7143 28540 

7144 ^8541 

7145 28541 

7146 28731 

Proposed  Rules: 

11 28773 

426 29532 

427 29532 

3100 31663 

3150 31935 

44  CFR 

64 28732.32612 

65 29993,29995 

67 29997 

Proposed  Rules: 

65 31442 

67 30052 

45  CFR 

1357 28735 

Proposed  Rules: 

Ch.  VII 30058 

1310 31612 

46  CFR 

67 31602 

68 31602 

69 31602 

160 : 32836 

501 30791 

Proposed  Rules: 

2 .-. 32861 

30 32478 

31 ; 32478 

70 32478 

71 32478 

90 32478 

91 32478 

107 32478 

159 32861 

160 32861 

47  CFR 

0 30002.  31255.  321 16 

1 32116 


43 29485 

61 29488 

63 31924 

64 .29489 

65 28542 

73 29491.  31256.  31257. 

31258,  31927,  31928,  31929, 

31930,  31931.  32120.  32121, 

32276 

74 .28546 

Proposed  Rules: 

0 29535 

1 31351 

32 30058 

36 30059 

61 28774 

64 .28774 

69 31274 

73 29816.  29817,  30506, 

30819.  31277.  31278.  32130. 
32298.  32645 

76 29533 

80 28775,29535 

48  CFR 

202 29491 

203 29491 

206 29491 

207 29491 

209 29491 

215 29491 

217 29491 

219 29491 

225 29491 

226 29491 

228 29491 

231 29491 

232 29491 

235 29491 

237 29491 

242 29491 

244 29491 

245 29491 

247 29491 

249 29491 

251 29491 

252 29491 

253 29491 

915 30002 

931 30002 

933 28737 

942 30002 

951 30002 

952 30002 

970 28737,30002 

1404 30792 

1405 30792 

1406 30792 

1407 30792 

1409 30792 

1410 30792 

1413 30792 

1414 30792 

1419 30792 

1420 30792 

1424 30792 

1432 30792 

1433 30792 

1436 30792 

1437 30792 


1442 30792 

1 831 „ 29504 

1852 29504 

Proposed  Rules: 

^  * ••■■■•»••■»»■••••>•••••»•■•■  •wU.OO 

12 .31935 

14 .31935 

15 „ 31935 

16 „ 31935 

31 .31935 

33 ^1 935 

36 .31935 

45 31 935,  32646 

46 31935 

49 31935 

52 31935,32646 

53 31935 

209 _ „ .32646 

215 32646 

252 32646 

49  CFR 

218 „ 30469 

571 30006,  30196 

1023 30011 

1105 .32277 

Proposed  Rules: 

531 31937 

564 31 939 

567 32647 

571  28561,  30506,  30696. 

30820.  31 132.  31 135,  31939, 
31946.31947 

50  CFR 

17 29914 

18 31258 

100 31542 

217 32121 

227 28741 ,  32121 

301 31260 

625 „.. .30923 

651 301 57 

661 32277 

672 29505.  30199,  30200 

675 30792.32278 

Proposed  Rules: 

17 29537,  30825,  30826, 

30827,  30828,  31000.  31 137. 
31444.  31663,  32483 

20 31356.31990 

32 30686 

216 31666 

227 30263.  31696 

229 31666 

285 „ 28776 

630 29543.  32484 

646 .■: 31949 

649 „ 29818.  32649 

650 29818,  32649 

651 29818,  32649 

652 31279 

659 31949 

697 32130 
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LIST  OF  PUBLIC  LAWS 


This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjurx:tion 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-523- 
6641.  The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  t>e  ordered 
in  individual  pamishlet  form 
(refen-ed  to  as  "slip  laws") 
from  the  Superintendent  of 
Documents,  U.S.  Government 
Printing  Office,  Washington. 
DC  20402  (phone,  202-512- 
2470). 

S.  349/P.L.  104-15 
To  reauthorize  appropriations 
for  the  Navajo-Hopi  Relocation 
Housing  Program.  (June  21, 
1995;  109  Stat.  189;  1  page) 

S.  441/P.L.  104-16 

To  reauthorize  appropriations 

for  certain  programs  under  the 

Indian  Child  Protection  and 

Family  Violence  Prevention 

Act,  and  for  other  purposes. 

(June  21,  1995;  109  Stat 

190;  1  page) 

Last  List  lime  6,  1995 


RcviMd 
1992 


The 

Federal  Register: 

What  It  Is 

And 

How  To  Use  It 


Announdng  the  Latest  Edition 

The  Federal 
Register: 

What  It  Is 

and 

How  to  Use  It 

A  Guide  for  the  User  of  the  Federal  Registw— 
Code  of  Federal  Regulations  System 

This  handbook  is  used  for  the  educational 
workshops  conducted  by  the  Office  of  the 
Federal  Register.  For  those  persons  unable  to 
attend  a  workshop,  this  handbook  will  provide 
guidelines  for  using  the  Federal  Register  and 
related  publications,  as  well  as  an  explanation 
of  how  to  solve  a  sample  research  problem. 

Price  $7.00 


Superintendent  of  Documents  Publications  Order  Form 


Onkr  processing  code: 

*6173 


I I  YES,  please  send  me  the  following: 


Charge  your  order. 

irs  Easy!  [ 
To  fax  your  orders  (202)-512-2250 


copies  of  The  Federal  Register- What  K  is  and  How  To  (iae  It,  at  $7j00  per  copy.  Stock  No.  069-000-00044-4 


The  total  cost  of  my  order  is  $ International  customers  please  add  25%.  Prices  include  regular  domestic 

postage  and  handling  and  are  subject  to  change. 

Please  Choose  Method  of  FEiymeiit: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

I I  GPO  Deposit  Account         

I I  VISA  or  MasterCard  Account 


(Company  or  Personal  Name) 


(Please  type  or  print) 


(Additional  address/attention  line) 


-D 


(Street  address) 


(City,  State,  ZIP  Code) 


(Daytime  phone  iiKluding  area  code) 


1  1 

(Credit  card  expiration  date)               Thank  you  for 

your  order! 

(Authorizing  Signature) 


(Rev.  1-93) 


(Purchase  Order  No.) 

YES    NO 

May  we  make  your  name/address  avaiiabk  to  other  mailers?  [_]    |_J 


Mail  To:    New  Orders,  Superintendent  of  Documents 
P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


Would  you  like 
to  know... 

if  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  been  published  in  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so.  you 
may  wish  to  subscribe  to  the  LSA 
(List  of  CFR  Sections  Affected),  the 
f=ederal  Register  Index,  or  both. 


LSA  •  List  of  CFR  Sections  Affected 

The  LSA  (Ust  of  CFR  Sections  Affected) 
is  designed  to  lead  users  of  the  Code  of 
Federal  Regulations  to  amendatory 
actions  published  in  the  Federal  Register. 
The  LSA  is  issued  monthly  in  cumulative  form. 
Entries  indicate  the  nature  of  the  changes- 
such  as  revised,  removed,  or  corrected. 
$26.00  per  year. 

Federal  Register  Index 

The  index,  covering  the  contents  of  the 
daily  Federal  Register,  is  issued  monthly  in 
cumulative  form.  Entries  are  earned 
primarily  under  the  names  of  the  issuing 
agencies.  Significant  subjects  are  carried 
as  cross-references. 
$24.00  per  year. 


4  findina  aid  is  included  m  each  publication  which  lists 
^^K'sler  we  numoers  with  the  date  ol  publication 
in  the  Federal  Regtster 


Superintendent  of  Documents  Subscription  Order  Form 


OnJer  Pnx^ssing  Code: 

*5421 


D    YES,  enter  the  following  indicated  subscriptions  for  one  year: 

LSA  ♦  List  of  CFR  Sections  Affected  (LCS)  at  $26.00  each 

Federal  Register  Index  (FRSU)  at  $24.00  each 


Charge  your  order. 

It's  easy! 

To  fax  your  orders  (202)  512-2233 


The  total  cost  of  my  order  is  $ 


.  Price  includes 
regular  domestic  postage  and  handhng  and  is  subject  to 
change.  International  customers  please  add  25%. 


(Company  or  personal  name) 


(Please  type  or  print) 


(Additional  address/attention  line) 


(Street  address) 


(City,  State,  Zip  code) 


(Daytime  phone  including  area  code) 


(Purchase  order  no.) 


For  privacy,  check  box  below: 

□  Do  not  make  my  name  available  to  other  mailers 
Check  method  of  payment: 

□  Check  payable  to  Superintendent  of  Doomients 

□  GPO  Deposit  Account 

□  VISA  □  MasterCard 


-D 


(expiration) 


10/94 


(Authorizing  signature) 

Thank  you  for  your  order! 

Mail  to:    Superintendent  of  Documents 

RO.  Box  371954,  Pittsburgh,  PA  15250-7954 


Printed  on  recycled  paper 


6-26-95 
Vol.  60 


No.  122 


Monday 
June  26,  1995 


UMI 


THE  PAPER  AND  INK  USED  IN  THE  ORIGINAL 
PUBLICATION  MAY  AFFECT  THE  QUALITY  OF 
THE  MICROFORM  EDITION. 


United  States 
Government 
Printing  Office 

SUPERINTENDENT 
OF  DOCUMENTS 
Washington.  DC  20402 


SECOND  CLASS  NEWSPAPER 

Postage  and  Fees  Paid 
U.S.  Government  Pnnting  Office 

(ISSN  0097-6326) 


OFFICIAL  BUSINESS 
Penalty  for  pnvate  use.  $300 


A  FR    UMISE346U  DEC   95 

UMI  SERIALS  ACQUISITIONS 

300  N  ZEEB  RD 

PO  BOX  1346 

ANN  ARBOR      MI   48106 


481 


&-26-95 

Vol.  60        No.  122 

Pages  32899-33096 


Monday 
June  26,  1995 


^  3 

iV  M  ^ 

■i  ^  ^ 


n 


Federal  Register  /  Vol.  60,  No.  122  /  Monday,  June  26,  1995 


in 


Contents 


SUBSCRIPTIONS  AND  COPIES 


FEDERAL  REGISTER  Published  daily,  Monday  through  Friday, 
(not  published  on  Saturdays.  Sundays,  or  on  official  holidays),  by 
the  (Jffice  of  the  Federal  Register,  National  Archives  and  Records 
Administration,  Washington.  DC  20408,  under  the  Federal  Register 
Act  (49  Stat.  500,  as  amended;  44  U.S.C.  Ch.  15)  and  the 
regulations  of  the  Administrative  Committee  of  the  Federal  Register 
(1  CFR  Ch.  I).  Distribution  is  made  only  by  the  Superintendent  of 
Documents,  U.S.  Government  Printing  Office,  Wasnington,  DC 
20402. 

The  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  by 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders  and  Federal  agency  documents  having  general 
applicability  and  legal  effect,  documents  required  to  be  published 
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African  Development  Foundation 

RULES 

Debarment  and  suspension  (nonprocurement),  33037- 
33043.  33046 

Agency  for  International  Development 

RULES 

Debarment  and  suspension  (nonprocurement),  33037- 
33043.  33045 

Agricultural  Marketing  Service 

PROPOSED  RULES 

Tomatoes  grown  in  Texas,  32922-32923 

Agriculture  Department 

See  Agricultural  Marketing  Sei^^ice 

See  Commodity  Credit  Corporation 

See  Forest  Service 

See  Natural  Resources  Conservation  Service 

RULES 

Debarment  and  suspension  (nonprocurement),  33037-33043 

PROPOSED  RULES 

National  Appeals  Division  procedure  rules: 
Adverse  decisions  appeals  procedures  and  iurisdiction, 
32922 

Army  Department 

NOTICES 

Environmental  statements;  availability,  etc.: 
Creation  of  artificial  reefs  within  the  U.S.  continental 
shelf  using  surplus  armored  vehicles  (REEF-EX), 
32946 

Arts  and  Humanities,  National  Foumtetion 

See  National  Foundation  on  the  Arts  and  the  Himianities 

Assassination  Records  Review  Board 

PROPOSED  RULES 

Government  in  the  Sunshine  Act;  implementation.  32930- 

32932 
NOTICES 
Formal  determinations,  32939-32940 

Centers  for  Disease  Control  and  Prevention 

NOTICES 
Meetings: 
Electronic  filing  of  Part  84  respirator  approval  and 
certification  applications;  correction,  33034 

Children  and  Families  Administration 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Welfare  reform;  create  and  test  various  cultural  change 
models,  32964-32982 

Civil  Rights  Commission 

NOTICES 

Racial  and  ethnic  tensions  in  American  communities: 
New  York  City,  NY.  32940 

Commerce  Department 

See  Export  Administration  Bureau 


See  International  Trade  Administration 

See  National  Oceanic  and  Atmospheric  Administration 

RULES 

Debarment  and  suspension  (nonprocurement),  33037-33044 
Commodity  Credit  Corporation 

RULES 

Loan  and  purchase  programs: 

Crop  insurance  requirements,  32899-32900 
PROPOSED  RULES 
Export  programs: 

Export  bonus  programs;  dairy  export  incentive  program, 
etc.;  reform  options,  32923-32925 

Corporation  for  National  and  Community  Service 

RULES 

IDebarment  and  suspension  (nonprocurement).  33037- 
33043.  33063 

Defense  Department 

See  Army  Department 

RULES 

Debarment  and  suspension  (nonprociu^ment).  33037- 

33043. 33052-33053 
Federal  Acquisition  Regulation  (FAR): 
Debarment,  suspension,  and  ineligibility  (ethics).  33064- 
33066 

Education  Department 

RULES 

Debarment  and  suspension  (nonprocurement),  33037- 

33043,  33053-33058 
Effective  dates  announcement,  32912 
NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Bilingual  education  and  minority  languages  affairs — 
Elementary  school  foreign  language  incentive  program, 
33074-33091 
Parental  assistance  program.  32946-32947 
Meetings: 
National  Educational  Research  Policy  and  Priorities 
Board,  32947 
Special  education  and  rehabilitative  services: 
Blind  vending  facilities  under  Randolph-Sheppard  Act — 
Arbitration  panel  decisions.  32947-32948 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 

RULES 

Debarment  and  suspension  (nonprocurement).  33037-33044 

NOTICES 

Grant  and  cooperative  agreement  awards: 

County  of  Lake,  Lakeport,  CA,  32948 
Grants  and  cooperative  agreements;  availability,  etc.: 

Refractory  containment  research,  development  and 
demonstration,  32948-32952 
Natural  gas  exportation  and  importation: 

Crestar  Energy  Marketing  Corp.,  32952 

Pan-Alberta  Gas  (U.S.)  hic,  32952 
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Environmental  Protection  Agency 

RULES 

Air  pollutants,  hazardous;  national  emission  standards: 
Gasoline  terminals  and  pipeline  breakout  stations; 
correction,  32912-32913 
Clean  Air  Act: 
State  operating  permits  programs — 
South  Carolina,  32913-32916 
Debarment  and  suspension  (nonprocurement),  33037- 

33043, 33059 
NOTICES 
Agency  information  collection  activities  under  OMB 

review,  32956-32957 
Superfund;  response  and  remedial  actions,  proposed 
settlements,  etc.: 
Lead  Battery  Recycler  Site,  OH,  32957 
Toxic  and  hazardous  substances  control: 
Chemical  testing — 
Petition  receipt,  32957-32958 

Executive  Office  of  the  President 

See  Management  and  Budget  Office 
See  National  Drug  Control  Policy  Office 
See  Presidential  Documents 

Export  Administration  Bureau 

NOTICES 

Export  privileges,  actions  affecting: 
Bose,  Sidhartha.  et  al.,  32940-32942 

Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 

Jetstream,  32900-32903 
PROPOSED  RULES 
Airworthiness  directives: 

McDonnell  Douglas.  32926-32929 

Federal  Communications  Commission 

RULES 

Radio  stations;  table  of  assignments: 

American  Samoa,  32917 

Kansas.  32917-32918 

Texas.  32918 
PROPOSED  RULES 

Radio  stations;  table  of  assignments: 

California,  32934 

Florida,  32934-32935 

Kansas,  32935 

Michigan,  32933 

North  Carolina,  32933 

Texas,  32933-32934 
NOTICES 
Agency  information  collection  activities  imder  OMB 

review.  32958-32960 
Mass  Media  Bureau: 

Assignment  and  transfer  backlog  reduction  and  new 
speed  of  service  initiatives.  32960-32961 
Rulemaking  proceedings;  petitions  filed,  granted,  denied, 
etc..  32961 

Federal  Deposit  Insurance  Corporation 

NOTICES 

Meetings;  Sunshine  Act.  33031 

Federal  Election  Commission 

NOTICES 

Meetings;  Sunshine  Act,  33031 


Federal  Emergency  Management  Agency 

RULES 

Debarment  and  suspension  (nonprocurement),  33037- 

33043,  33061 
NOTICES 
Disaster  and  emergency  areas: 

Missouri,  32962 

North  Dakota.  32961-32962 

South  Dakota.  32962 

Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate  and  corporate  regulation  filings: 

Heartland  Energy  Services.  Inc..  et  al.,  32953-32954 

Texpar  Energy  Inc.,  et  al.,  32954-32956 
Environmental  statements;  availability,  etc.: 

Wisconsin  Public  Service  Corp.;  correction,  33034 
Meetings;  Sunshine  Act,  33031-33033 
Applications,  hearings,  determinations,  etc.: 

Equitrans,  Inc.,  32952-32953 

Williams  Natural  Gas  Co.,  32953 

Federal  Maritime  Commission 

NOTICES 

Freight  forwarder  licenses: 
Argosy  Shipping,  Co.,  et  al.,  32962 

Federal  Mediation  and  Conciliation  Service 

RULES 

Debarment  and  suspension  (nonprocurement),  33037- 

33043,  33052 
NOTICES 
Meetings: 
Labor-Management  Cooperation  Grants  Program,  32962- 
32963 

Federal  Reserve  System 

NOTICES 

Applications,  hearings,  determinations,  etc.: 

First  Financial  Bancorp,  32963 

Intervest  Bancshares  Corp.  et  al.,  32963-32964 

Lambert,  Roy  H.  et  al.,  32963 

Federal  Transit  Administration 

NOTICES 

Environmental  statements;  availability,  etc.: 
Kings  county  et  al.,  NY.  33027-33029 

Fish  and  Wildlife  Service 

NOTICES 

Endangered  and  threatened  species  permit  applications. 

32989-32990 
Environmental  statements;  availability,  etc.: 
Incidental  take  permits — 
Travis  County.  TX;  golden-cheeked  warbler.  32990- 

32991 
Williamson  and  Travis  Coimties.  TX;  golden-cheeked 
warbler.  32990 

Food  and  Drug  Administration 

RULES 

Food  for  human  consumption: 

Epoxidized  soybean  oil,  32903-32904 
GRAS  or  prior-sanctioned  ingredients: 

Enzyme  preparations  from  animal  and  plant  sources, 
32904-32912 
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NOTICES 

Human  drugs: 
New  drug  applications — 
KV  Pharmaceutical  Co.,  32982-32986 

Foreign  Assets  Control  Office 

NOTICES 

Cuban  sanctions  regulations: 
Specially  designated  Nationals:  list,  33029-33030 

Forest  Service 

NOTICES 

Meetings: 
Intergovernmental  Advisory  Committee,  32939 
Southwest  Washington  Provincial  Advisory  Committee, 
32939 

General  Services  Administration 

RULES 

Debarment  and  suspension  (nonprocurement),  33037- 

33043,  33059 
Federal  Acquisition  Regulation  (FAR): 
Debarment,  suspension,  and  ineligibility  (ethics),  33064- 
33066 

Health  and  Human  Services  Department 

See  Centers  for  Disease  Control  and  Prevention 

See  Children  and  Families  Administration 

See  Food  and  Drug  Administration 

See  Inspector  General  Office,  Health  and  Human  Services 

Department 
See  National  Institutes  of  Health 

RULES 

Debarment  and  suspension  (nonprocurement),  33037- 

33043,  33061-33062 
NOTICES 

Scientific  misconduct  findings;  administrative  actions: 
Siddiqui.  Farooq  A.,  32964 

Health  Care  Financing  Administration 

See  Inspector  General  Office,  Health  and  Human  Services 
Department 

Housing  and  Urtjan  Development  Department 

RULES 

Debarment  and  suspension  (nonprocurement),  33037-. 

33043,  33046-33051 
NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
John  Heinz  neighborhood  development  program,  32989 

Indian  Affairs  Bureau 

NOTICES 

Liquor  and  tobacco  sale  or  distribution  ordinance: 
Twenty-Nine  Palms  Band  of  Mission  Indians,  CA,  33068- 
33071 

Inspector  General  Office,  Health  and  Human  Services 
Department 

RULES 

Medicaid  and  State  health  care  programs: 
Fraud  and  abuse — 
Debarment  and  suspension  (nonprocurement);  scope 
and  effect  of  OIG  exclusion  regxilations,  32916- 
32917 

Inter-American  Foundation 

RULES 

Debarment  and  suspension  (nonprocurement),  33037- 
33043,  33045-33046 


Interior  Department 

See  Fish  and  Wildlife  Service 
See  Indian  Affairs  Bureau 
See  Land  Management  Bureau 
See  National  Park  Service 

RULES 

Debarment  and  suspension  (nonprocurement),  33037- 
33043,  33059-33061 

International  Development  Cooperation  Agency 
See  Agency  for  International  Development 

International  Trade  Administration 

NOTICES 

Countervailing  duty  orders: 
Injury  investigations,  right  to  request;  imports  from  WTO 
member  coimtries,  32942 
North  American  Free  Trade  Agreement  (NAFTA); 
binational  panel  reviews: 
Gray  Portland  cement  and  cement  clinker  from — 
Mexico,  32942-32943 

Justice  Department 

See  National  Institute  of  Corrections 
RULES 

Debarment  and  suspension  (nonprocurement),  33037- 
33043,  33051-33052 

Labor  Department 

See  Pension  and  Welfare  Benefits  Administration 

RULES 

Debarment  and  suspension  (nonprocurement),  33037- 
33043, 33052 

Land  Management  Bureau 

NOTICES 

Realty  actions;  sales,  leases,  etc.: 
Idaho,  32989 

Management  and  Budget  Office 

NOTICES 

Debarment  and  suspension  (nonprocurement);  guidelines, 
33036 

National  Aeronautics  and  Space  Administration 

RULES 

Debarment  and  suspension  (nonprocurement),  33037-33044 
Federal  Acquisition  Regulation  (FAR): 
Debarment,  suspension,  and  ineligibility  (ethics),  33064- 
33066 

National  Archives  and  Records  Administration 

RULES 

Debarment  and  suspension  (nonprocurement),  33037- 
33043, 33058 

National  Credit  Union  Administi^on 

PROPOSED  RULES 

Credit  unions: 
Organization  and  operations — 
Operating  fees,  32925-32926 

National  Drug  Control  Policy  Office 

RULES 

Debarment  and  suspension  (nonprocurement),  33037-33045 
National  Foundation  on  the  Arts  and  the  Humanities 

RULES 

Debarment  and  suspension  (nonprocurement): 
Museum  Services  Institute,  33037-33043,  33063 
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National  Endowment  for  the  Arts,  33037-33043.  33062 
National  Endowment  for  the  Humanities,  33037-33043, 
33062-33063 

National  Highway  Traffic  Safety  Administration 

RULES 

Consumer  information: 

Vehicle  stopping  distance  information  requirement, 
32918-32921 
PROPOSED  RULES 
Motor  vehicle  safety  standards: 

Reflecting  surfaces,  32935-32937 
NOTICES 
Motor  vehicle  safety  standards;  exemption  petitions,  etc.: 

Vector  Aeromotive  Corp.,  33029 

National  Institute  of  Corrections 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Videotape  highlighting  principles  of  podular  direct 
supervision  and  implementation  in  several  jails; 
proposal  request,  32992 

National  Institutes  of  Health 

NOTICES 

Meetings: 
National  Heart,  Lung,  and  Blood  Institute,  32986 
National  Institute  of  Dental  Research,  32986-32987 
National  Institute  of  Environmental  Health  Sciences, 

32987 
National  Institute  of  General  Medical  Sciences,  32987 
National  Institute  on  Dea&iess  and  Other  Communication 

Disorders,  32987 
National  Library  of  Medicine,  32987-32988 
Research  Grants  Division  special  emphasis,  32988 

National  Oceanic  and  Atmospheric  Administration 

PROPOSED  RULES 

Fishery  conservation  and  management: 

Atlantic  weakfish  fisheries;  public  hearings,  32937-32938 
NOTICES 

National  Weather  Service;  modernization  and  restructiuing; 
weather  services  degradation;  areas  of  concern,  32943- 
32945 
Permits: 
Endangered  and  threatened  species,  32945-32946 

National  Park  Service 

NOTICES 
Meetings: 
Indian  Memorial  Advisory  Committee,  32991-32992 

National  Science  Foundation 

RULES 

Debarment  and  suspension  (nonprocurement),  33037- 

33043, 33062 
NOTICES 
Agency  information  collection  activities  under  0MB 

review,  33010 

Natural  Resources  Conservation  Service 

RULES 

Wetlands  reserve  program: 
Responsibility  transferred  from  Consolidated  Farm 
Service  Agency  to  NRCS 
Correction,  33034 


Nuclear  Regulatory  Commission 

NOTICES 
Meetings: 

Sequoyah  Fuel  Corp.  Facility,  OK;  proposed 
decommissioning  options,  33010-33011 
Petitions;  Director's  decisions: 

Consolidated  Edison  Co.,  33011 

Northern  States  Power  Co.,  33011  , 

Office  of  Management  and  Budget 

See  Management  and  Budget  Office 

Peace  Corps 

RULES 

Debarment  and  suspension  (nonprocurement),  33037- 
33043, 33045 

Pension  and  Welfare  Benefits  Administration 

NOTICES 

Employee  benefit  plans;  prohibited  transaction  exemptions: 
Westinghouse  Pension  Plan  et  al.,  32992-33010 

Personnel  Management  Office 

RULES 

Debarment  and  suspension  (nonprocurement),  33037-33043 

Presidential  Documents 

EXECUTIVE  ORDERS 

Committees;  establishment,  renewal,  termination,  etc.: 

United  States-Pacific  Trade  and  Investment  Policy, 

Conunission  on  (EO  12964),  33095-33096 

Public  Health  Service 

See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 
See  National  Institutes  of  Health 

Secret  Service 

PROPOSED  RULES 

Counterfeit  Deterrence  Act: 
Color  illustrations  of  U.S.  currency,  32929-32930 

Securities  and  Exchange  Commission 

NOTICES 

Self-regulatory  organizations;  proposed  rule  changes: 
Philadelphia  Stock  Exchange,  Inc.,  33025-33026 

Applications,  hearings,  determinations,  etc.: 
American  Partners  Life  Insurance  Co.  et  al.,  33018-33020 
G.T.  Global  Growth  Series  et  al,  33012-33013 
Hercules  Funds  Inc.,  33013-33014 
Pacific  Mutual  Life  Insurance  Co.  et  al.,  33015-33017 
SLH  Convertible  Securities  Fund,  33020-33021 
Smith  Barney  Shearson  FMA  Trust,  33017-33018 
United  of  Omaha  Life  Insurance  Co.  et  al.,  33021-33024 
Van  Kampen  American  Capital  Equity  Opportunity  Trust, 
33024-33025 

Small  Business  Administration 

RULES 

Debarment  and  suspension  (nonprocurement),  33037-33044 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Pacific  Capital,  L.P.,  33026 

State  Department 

RULES 

Debarment  and  suspension  (nonprociu«ment),  33037-. 
33043,  33045 
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NOTICES 

Meetings: 
International  Telecommunications  Advisory  Committee, 
33026-33027 

Transportation  Department 

See  Federal  Aviation  Administration 

See  Federal  Transit  Administration 

See  National  Highway  Traffic  Safety  Administration 

RULES 

Debarment  and  suspension  (nonprocurement),  33037- 
33043,  33063-33064 

Treasury  Department 

See  Foreign  Assets  Control  Office 
See  Secret  Service 

RULES 

Debarment  and  suspension  (nonprocurement),  33037- 
33043, 33052 

United  States  Information  Agency 

RULES 

Debarment  and  suspension  (nonprocurement),  33037- 

33043, 33045 
NOTICES 
Agency  information  collection  activities  under  0MB 

review,  33030 

Veterans  Affairs  Department 

RULES 

Debarment  and  suspension  (nonprocurement),  33037- 
33043. 33059 


Separate  Parts  In  This  Issue 

Part  II 

Debarment  and  suspension  (32  agencies);  Department  of 
Defense,  General  Services  Administration,  and  National 
Aeronautics  and  Space  Administration,  33036-33066 

Part  III 

Department  of  the  Interior,  Bureau  of  Indian  Affairs,  33068- 
33071 

Part  IV 

Department  of  Education,  33074-33091 

PartV 

The  President,  33095-33096 


Reader  Aids 

Additional  information,  including  a  list  of  public  laws, 
telephone  numbers,  and  finding  aids,  appears  in  the  Reader 
Aids  section  at  the  end  of  this  issue. 


Electronic  Bulletin  Board 

Free  Electronic  Bulletin  Board  service  for  Public  Law 
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Rules  and  Regulations 


Federal  Register 
Vol.  60.  No.  122 
Monday.  June  26,  1995 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  ar>d  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 
Commodity  Credit  Corporation 
7  CFR  Part  1405 
RIN  0560-nAD97 

Crop  Insurance  Requirement 

AGENCY:  Conunodity  Credit  Corporation 

(CCC).XFSDA. 

ACTION:  Final  rule. 

SUMMARY:  This  rule  unplements  the 
requirement  of  the  Federal  Crop 
Insurance  Reform  Act  of  1994  that 
producers  obtain  at  least  the 
catastrophic  level  of  crop  insurance  for 
each  crop  of  economic  significance  in 
order  to  be  eligible  for  any  price 
support,  production  adjustment  benefit 
or  payment  for  CRP  acreage  imder 
contracts  entered  into  after  October  12, 
1994. 

EFFECTIVE  DATE:  October  13. 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  M.  Nix,  CFSA.  USDA,  P.O.  Box 
2415.  Washington,  DC  20013-2415. 
(202)  720-9883. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  final  rule  is  issued  in 
conformance  with  Executive  Order 
12866  and  has  been  determined  to  be  a 
"significant  regulatory  action"  and  has 
been  reviewed  by  the  Office  of 
Management  and  Budget. 

Federal  Assistance  Programs 

The  titles  and  numbers  of  the  Federal 
Assistance  Programs,  as  found  in  the 
Catalog  of  Federal  Domestic  Assistance, 
to  which  this  final  rule  applies  are: 
Commodity  Loans  and  Purchases- 
10.051;  Cotton  Production  Stabilization- 
10.052;  Feed  Grain  Production 
Stabilization-10.055;  Wheat  Production 
Stabilization-10.058;  Rice  Production 
Program-10.065;  Grain  Reserve  Program- 


10.067;  and  Conservation  Reserve 
Program-10.069. 

Regulatory  Flexibility  Act 

It  has  been  determined  that  this  rule 
will  notliave  a  significant  impact  on  a 
substantial  number  of  small  entities.  In 
any  event  the  rule  simply  codifies  the 
eligibility  requirement  of  the  Federal 
Crop  Insurance  Reform  Act  of  1994. 
Therefore,  the  Regulatory  Flexibility  Act 
is  not  applicable  to  this  final  rule. 

Environmental  Evaluation 

It  has  been  determined  by  an 
environmental  evaluation  that  this 
action  will  have  no  significant  impact 
on  the  quality  of  the  human 
environment.  Therefore,  neither  an 
environmental  assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

Executive  Order  12778 

This  final  rule  has  been  reviewed  in 
accordance  vdth  Executive  Order  12778. 
To  the  extent  State  and  local  laws  are  in 
conflict  with  this  rule,  this  rule  will 
prevail.  The  provisions  of  this  rule  are 
retroactive  to  conform  to  the  Federal 
Crop  Insurance  Reform  Act  of  1994. 
Before  any  judicial  action  may  be 
brought  concerning  the  provisions  of 
this  rule,  administrative  review  imder  7 
CFR  Part  780  or  regulations  of  the 
Department  of  Agriculture  National 
Appeals  Division  must  be  exhausted. 

Executive  Order  12372 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372, 
which  requires  intergovernmental 

consultation  with  State  and  local      

officials.  See  the  Notice  related  to  7  CFR 
Part  3015,  subpart  V,  published  at  48  FR 
29115  (June  24, 1983). 

Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  this  rule  have 
been  approved  by  OMB  under  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501-3520)  and  assigned  OMB 
control  numbers  0563-0001.  0563-0003 
and  0563-0029. 

Discussion 

The  Federal  Crop  Insurance  Reform 
Act  of  1994  amended  the  Federal  Crop 
Insurance  Act  to  require  that  producers 
obtain  at  least  the  catastrophic  level  of 
crop  insurance  in  order  to  he  eligible  for 
any  price  support  or  production 


adjustment  program  or  the  Conservation 
Reserve  Program. 

It  has  been  determined  that 
publication  of  this  rule  for  notice  and 
comment  is  impractical,  unnecessary 
and  contrary  to  legislative  intent.  This 
rule  simply  implements  the  specific 
mandate  of  the  Federal  Crop  hisurance 
Reform  Act  of  1994  and  the  agency  does 
not  have  discretion  with  respect  to  its 
implementation. 

List  of  Subjects  in  7  CFR  Part  1405 

Crop  insurance. 

Accordingly,  7  CFR  Part  1405  is 
amended  as  follows: 

PART  1405— LOANS,  PURCHASES 
AND  OTHER  OPERATIONS 

1.  The  authority  citation  for  part  1405 
is  revised  to  read  as  follows: 

Authority:  7  U.S.C.  1506(1).  15  U.S.C  714b 
and  714c. 

2.  Section  1405.6  is  added  to  read  as 
follows: 

§  1405.6    Crop  Insurance  requlrentent 

(a)  To  be  eUgible  for  any  benefits  or 
payments  under  7  CFR  parts  723.  729, 
1413, 1421. 1427,  1435,  1443,  1446, 
1464  and  payments  under  7  CFR  parts 
704  and  1410  for  CRP  acreage  under 
contracts  entered  into  after  October  12, 
1994,  the  producer  must  obtain  at  least 
the  catastrophic  level  of  insurance  for 
each  crop  of  economic  significance 
grown  on  each  farm  in  the  county  in 
which  the  producer  has  an  interest,  if 
insurance  is  available  in  the  county  for 
the  crop. 

(b)  Crop  of  economic  significance. 
The  term  "crop  of  economic 
significance"  means  a  crop  that  has 
contributed  in  the  previous  year,  or  is 
expected  to  contribute  in  the  current 
crop  year,  10  percent  or  more  of  the 
total  expected  value  of  all  crops  grown 
by  the  producer.  However, 
notwithstanding  the  preceding  sentence, 
if  the  total  expected  liability  under  the 
catastrophic  risk  protection 
endorsement  is  equal  to  or  less  than  the 
administrative  fee  required  for  the  crop, 
such  crop  will  not  be  considered  a  crop 
of  economic  significance. 

(c)  In  addition  to  the  terms  defined  in 
this  subsection,  terms  defined  in  part 
719  of  this  title  shall  be  applicable  to 
this  section. 
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Signed  at  Washington,  DC,  on  June  19. 
1995. 

Bruce  R.  Weber. 

Acting  Executive  Vice  President.  Commodity 
Credit  Corporation. 
(FR  Doc.  9S-15508  Filed  6-23-95;  8:45  am] 

BILUNQ  COOC  3410-OS-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  94-NM-16S-AD;  Amendment 
39-6263;  AD  95-12-13] 

Airworttiiness  Directives;  Jetstream 
Model  ATP  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Jetstream  Model 
ATP  airplanes,  that  requires  installation 
of  modified  engine  de-ice  timers, 
modification  of  the  electrical  wiring  for 
the  duct  heat  of  the  engine  air  intake, 
and  installation  of  a  time  delay  for  the 
de-ice  system  in  the  air  intake  duct  of 
the  right  engine.  This  amendment  also 
requires  associated  revisions  to  the 
Airplane  Flight  Manual.  This 
amendment  is  prompted  by  reports  of 
ice  that  accreted  in  the  engine  air  intake 
ducts  and  was  ingested  into  the  engine; 
this  resulted  in  engine  power  rollback 
(loss  of  engine  power).  The  actions 
specified  by  this  AD  are  intended  to 
prevent  loss  of  multiple  engine  power 
during  flight  in  icing  conditions. 
DATES:  Effective  July  26, 1995. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  July  26, 
1995. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Jetstream  Aircraft,  Inc.,  P.O.  Box 
16029,  Dulles  International  Airport, 
Washington,  DC  20041-6029.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW..  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Schroeder,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue  SW.,  Renton, 
Washington,  98055-4056;  telephone 
(206)  227-2148;  fax  (206)  227-1320. 


SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Jetstream 
Model  ATP  airplanes  was  published  in 
the  Federal  Register  on  December  20, 
1994  (59  FR  65516).  That  action 
proposed  to  require  installation  of  new 
de-ice  timers  and  an  associated  revision 
to  the  AFM;  installation  of  a  system  that 
automates  a  20-second  delay  between 
turning  on  the  left  engine  intake  de-ice 
system  and  turning  on  the  right  engine 
intake  de-ice  system;  and  installation  of 
modified  electrical  wiring  for  the 
flexible  ducts  and  lips  of  the  engine  air 
intake. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
single  comment  received. 

Tne  commenter  supports  the 
proposed  rule. 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Tne  FAA  estimates  that  10  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  72 
work  hours  per  airplane  to  accomplish 
the  required  actions,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Required  parts  would  be  provided  by 
the  manufacturer  at  no  cost  to  the 
operators.  Based  on  these  figures,  the 
total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $43,200,  or 
$4,320  per  airplane. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
or  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 


impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),.1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

95-12-13  Jetstream  Aircraft  Limited 
(Formerly  British  Aerospace 
Commerical  Aircraft,  Limited): 

Amendment  39-9263.  Docket  94-NM- 
168- AD. 

Applicability:  Model  ATP  airplanes  having 
constructor  numbers  2002  through  2063 
inclusive,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (c)  to  request  approval 
firom  the  FAA.  This  approval  may  address 
either  no  action,  if  the  current  configuration 
eliminates  the  unsafe  condition;  or  different 
actions  necessary  to  address  the  unsafe 
condition  described  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 
effect  of  the  changed  configuration  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  airplane  imra 
the  applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  engine  jx)wer  rollback  during 
flight  in  icing  conditions,  due  to  ingestion  of 
accreted  ice,  accomplish  the  following: 

(a)  For  airplanes  having  constructor 
numt)ers  2002  through  2056  inclusive: 


Within  90  days  after  the  effective  date  of  this 
AD,  install  modified  de-ice  timers  for  the  left 
and  right  engines  (Modification  30146A),  in 
accordance  with  Jetstream  Aircraft  Limited 
Service  Bulletin  ATP-30-39-30146A,  dated 
July  29, 1994;  and  revise  the  FAA-approved 
Airplane  Flight  Manual  (AFM)  to  include  the 
information  specified  in  Temporary  Revision 
T/41,  Issue  1,  dated  November  15, 1994. 

Note  2:  The  revision  of  the  AFM  required 
by  this  paragraph  may  be  accomplished  by 
inserting  a  copy  of  Temporary  Revision  T/41 
in  the  AFM.  When  this  temporary  revision 
has  been  incorp>orated  into  general  revisions 
of  the  AFM,  the  general  revisions  may  be 
inserted  in  the  AFM,  provided  that  the 
information  contained  in  the  general 
revisions  is  identical  to  that  specified  in 
Temporary  Revision  T/41. 

(b)  For  airplanes  having  constructor 
numbers  2002  through  2063  inclusive: 
Within  90  days  after  the  effective  date  of  this 
AD,  accomplish  paragraphs  (b)(1)  and  (b)(2) 
of  this  AD: 

(1)  Install  the  modified  electrical  wiring  for 
the  flexible  ducts  and  lips  of  the  engine  air 


intake  (Modification  30143A)  in  accordance 
with  Jetstream  Aircraft  Limited  Service 
Bulletin  ATP-3O-37-30143A,  dated  August 
1, 1994,  or  Revision  1,  dated  September  5, 
1994. 

(2)  Install  the  automated  20-second  delay 
system  (Modification  35285A)  to  ensure  that 
the  left  engine  de-ice  systems  are  turned  on 
prior  to  turning  on  the  right  engine  de-ice 
systems,  in  accordance  with  Jetstream 
Aircraft  Limited  Service  Bulletin  ATP-30- 
30-35285A,  dated  July  15. 1994;  and  revise 
the  FAA-approved  AFM  to  include  the 
information  specified  in  Temporary  Revision 
T/40,  Issue  1,  dated  August  3, 1994. 

Note  3:  The  revision  of  the  AFM  required 
by  this  paragraph  may  be  accomplished  by 
inserting  a  copy  of  Temporary  Revision  T/40 
in  the  ISYM.  When  this  temporary  revision 
has  been  incorporated  into  general  revisions 
of  the  AFM,  the  general  revisions  may  be 
inserted  in  the  AFM,  provided  that  the 
information  contained  in  the  general 
revisions  is  identical  to  that  specified  in 
Temporary  Revision  T/40. 


(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch. 
ANM-113. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  section  21.197  and  21.199  of 
the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  The  installation  shall  he  done  in 
accordance  with  the  following  Jetstream 
service  bulletins,  as  applicable,  which 
contain  the  specified  effective  pages: 


Service  bulletin  referenced  and  date 


ATP-30-39-30146A.  Originai  Issue,  July  29,  1994  .... 
ATP-30-37-30143A,  Original  Issue  August  1,  1994  .. 
ATP-30-37-30143A,  Revision  1,  September  5. 1994 


ATP-30-3O-35285A,  Original  Issue,  July  15. 1994 


Page  No. 


1-7 

1-15 -.. 

1-3.  5-10. 14-17 

4.  11-13 

1-19 „ 


Revision 

level 
shown  on 


Original 
Original 

1  

Original 
Original 


Date  shown  on  page 


July  29. 1994. 
August  1,  1994. 
September  5,  1994. 
August  1,  1994. 
July  15,  1994. 


The  amendment  of  the  AFM  shall  be  done 
in  accordance  with  Temporary  Revision  T/ 
41,  Issue  1,  dated  Novemtwr  15, 1994;  or 
Temporary  Revision  T/40,  Issue  1,  dated. 
Auglist  3,  1994;  as  applicable.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C  552(a)  and  1  CFR 
p>art  51.  Copies  may  be  obtained  firom 
Jetstream  Aircraft,  Inc.,  P.O.  Box  16029, 
Ehilles  International  Airport,  Washington,  DC 
20041-6029.  Copies  may  be  inspected  at  the 
FAA,  Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington;  or  at 
the  Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW..  suite  700,  Washington, 
DC. 

(f)  This  amendment  becomes  effective  on 
July  26, 1995. 

Issued  in  Renton,  Washington,  on  June  2, 
1995. 

Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

[FR  Doc.  95-14051  Filed  6-23-95;  8:45  am] 

BILUNQ  CODE  4«10-13-M 


14  CFR  Part  39 

[Docket  No.  94-NM-218-AD;  Amendment 
39-9265;  AD  94<-14-07  Rt] 

Airworthiness  Diractives;  Jetstream 
Model  4101  Airplanes 

agency:  Federal  Aviation 

Administration.  DOT. 

action:  Final  rule. 

summary:  This  amendment  revises  an 
existing  airworthiness  directive  (AD). 
applicable  to  all  Jetstream  Model  4101 
airplanes,  that  ciurently  requires 
modification  of  the  moimting  structure 
of  the  elevator  controls  on  the  rear 
pressure  bulkhead.  That  AD  was 
prompted  by  results  of  a  structural 
analysis  which  indicate  that  certain 
structure  in  the  elevator  control  system 
may  be  subject  to  deformation  when 
maximum  load  is  exerted  by  the  pilot(s) 
in  the  event  of  a  jam  in  the  elevator 
control  cables.  The  actions  specified  in 
that  AD  are  intended  to  prevent  reduced 
controllability  of  the  airplane  due  to 
structural  deformation  in  the  elevator 
control  system.  This  amendment  limits 
the  applicability  of  the  rule. 
DATES:  Effective  July  26,  1995. 

The  incorporation  by  reference  of 
Jetstream  Service  Bulletin  J41-53-012- 


41262A,  Revision  1,  dated  October  3, 
1994,  as  listed  in  the  regulations,  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  July  26, 1995. 

The  incorporation  by  reference  of 
Jetstream  Service  Bulletin  J4 1-5  3-01 2. 
dated  November  30. 1993.  as  listed  in 
the  regulations,  was  approved 
previously  by  the  Director  of  the  Federal 
Register  as  of  August  10, 1994  (59  FR  - 
35247,  July  11,1994). 
ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Jetstream  Aircraft,  Inc.,  P.O.  Box 
16029.  Dulles  International  Airport. 
Washington,  DC  20041-6029.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA). 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue.  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC 
FOR  FURTHER  INFORMATION  CONTACT: 
WiUiam  Schroeder.  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate. 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2148;  fax  (206)  227-1149. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
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Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  all  Jetstream  Model 
4101  series  airplanes  was  published  in 
the  Federal  Register  on  February  15, 
1995  (60  PR  8593).  That  action  proposed 
to  revise  AD  94-14-07,  amendment  39- 
8959  (59  PR  35247,  July  11, 1994),  to 
continue  to  require  modification  of  the 
mounting  structure  of  the  elevator 
controls  on  the  rear  pressure  bulkhead. 
That  action  proposed  to  limit  the 
applicability  of  the  AD  to  include  only 
those  airplanes  that  had  not  been 
previously  modified  in  accordance  with 
the  requirements  of  the  AD. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
single  comment  received. 

Tne  commenter  supports  the 
proposed  rule. 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Since  this  amendment  only  limits 
(reduces)  the  applicability  of  an  existing 
AD,  it  will  not  add  any  new  additional 
economic  burden  on  affected  operators, 
other  than  the  costs  that  are  already 
associated  with  the  requirements  of  the 
existing  AD.  These  current  costs  are 
reiterated  in  their  entirety,  as  follows, 
for  the  convenience  of  a^ected 
operators: 

The  FAA  estimates  that  8  airplanes  of 
U.S.  registry  will  be  affected  by  this  AD, 
that  it  will  take  approximately  17  work 
hours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  rate  is  $60  per  work  hour. 
Required  parts  will  be  supplied  by  the 
manufacturer  at  no  cost  to  the  operators. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $8,160,  or  $1,020  per 
airplane. 

The  total  cost  impact  Hgure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 


national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-8959  (59  FR 
35247,  July  11, 1994),  and  by  adding  a 
new  airworthiness  directive  (AD), 
amendment  39-9265.  to  read  as  follows: 

94-14-07  Rl  Jetstream  Aircraft  Limited: 

Amendment  39-9265.  Docket  94-NM- 
2 18- AD.  Revises  AD  94-14-07. 
Amendment  39-8959. 

Applicability:  Model  4101  airplanes;  as 
listed  in  Jetstream  Service  Bulletin  J41-53- 


012-41262A.  Revision  1,  dated  October  3. 
1994;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (b)  to  request  approval 
from  the  FAA.  This  approval  may  address 
either  no  action,  if  the  current  configuration 
eliminates  the  unsafe  condition;  or  different 
actions  necessary  to  address  the  unsafe 
condition  described  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 
effect  of  the  changed  configuration  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modi6cation. 
alteration,  or  repair  remove  any  airplane  from 
the  applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  reduced  controllability  of  the 
airplane  due  to  structural  deformation  in  the 
elevator  control  system,  accomplish  the 
following: 

(a)  Within  6  months  after  August  10, 1994 
(the  effective  date  of  AD  94-14-07, 
amendment  39-8959).  modify  the  mounting 
structure  of  the  elevator  controls  on  the  rear 
pressure  bulkhead,  in  accordance  with 
Jetstream  Service  Bulletin  J41-53-012.  dated 
November  30. 1993.  or  Jetstream  Service 
Bulletin  J41-53-012-41262A.  Revision  1. 
dated  October  3, 1994. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch.  ANM-113.  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  Standardization  Branch. 
ANM-113. 

(c)  Sjjecial  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  The  modification  shall  be  done  in 
accordance  with  either  of  the  following 
Jetstream  service  bulletins,  which  contain  the 
specified  effective  pages: 


Service  bulletin  referenced  and  date 

Page 
No. 

Revision 

level 
shown  on 

page 

Date  shown  on  page 

J41-53-012-41262A.  Revision  1.  October  3.  1994 „ „ 

J41-53-012.  Novemt)er  30.  1993  

1-4 
5-18 
1-18 

1  

Original  .... 
Original  .... 

Octobers,  1994. 
Novemt)er  30.  1993. 
Novemt)er  30   1 993 

This  incorporation  by  reference  of 
Jetstream  Service  Bulletin  J41-53-012- 
41262A,  Revision  1,  dated  October  3, 1994, 
was  approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C  552(a) 
and  1  CFR  part  51.  The  incorporation  by 
reference  of  Jetstream  Service  Bulletin  J41- 
53-012.  dated  November  30. 1993.  was 
approved  previously  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51  as  of  August  10, 
1994  (59  FR  35247.  July  11, 1994).  Copies 
may  be  obtained  from  Jetstream  Aircraft,  Inc., 
P.O.  Box  16029,  Dulles  International  Airport, 
Washington,  DC  20041-6029.  Copies  may  be 
inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW..  Renton. 
Washington;  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street,  NW.,  suite 
700,  Washington,  DC 

(e)  This  amendment  becomes  effective  on 
July  26. 1995. 

Issued  in  Renton.  Washington,  on  June  2, 
1995. 

Darrell  M.  Pederson, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
|FR  Doc.  95-14053  Filed  6-23-95;  8:45  am) 

BILUNO  COOE  4«10-1»-U 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  172 
pocket  No.  81 F-01 05] 

Food  Additives  Permitted  for  Direct 
Addition  to  Food  for  Human 
Consumption;  Epoxidized  Soyt>ean  Oil 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  epoxidized  soybean  oil 
as  a  halogen  stabilizer  in  brominated 
soybean  oil.  This  action  is  in  response 
to  a  petition  filed  by  Unitech  Chemical, 
Inc. 

dates:  Effective  June  26, 1995;  written 
objections  and  requests  for  a  hearing  by 
July  26, 1995.  The  Director  of  the  Office 
of  the  Federal  Register  approves  the 
incorporation  by  reference  in 
accordance  with  5  U.S.C.  552(a)  and  1 
CFR  part  51  of  certain  publications  in 
new  §  172.723,  effective  June  26, 1995. 
addresses:  Submit  written  objections  to 
the  Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23, 12420  Parklawn  Dr., 
Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Martha  D.  Peiperl,  Center  for  Food 


Safety  and  Applied  Nutrition  (HFS- 
217),  Food  and  Ehng  Administration, 
200  C  St.  SW.,  Washington,  DC  20204, 
202-418-3077. 

SUPPt-EMENTARY  INFORMATION:  In  a  notice 
published  in  the  Federal  Register  of 
April  28. 1981  (46  FR  23811),  FDA 
announced  that  a  food  additive  petition 
(FA?  7A3329)  had  been  filed  by  Unitech 
Chemical,  Inc.,  115  West  Jackson  Blvd., 
Chicago,  IL  60604.  Subsequently,  all 
rights  to  this  petition  were  sold  to 
American  Chemical  Service,  Inc.,  P.O. 
Box  190,  Griffith,  IN  46319.  The  petition 
proposes  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  epoxidized  soybean  oil 
as  a  halogen  stabilizer  at  a  level  not  to 
exceed  1  percent  in  brominated  soybean 
oil  intended  for  use  in  foods  for  human 
consumption.  Brominated  soybean  oil  is 
permitted  in  food  on  an  interim  basis 
under  21  CFR  180.30  (brominated 
vegetable  oil),  for  use  only  as  a  stabilizer 
for  flavoring  oils  used  in  fiiiit-flavored 
beverages  in  an  amount  not  to  exceed  15 
parts  per  million  in  the  finished 
beverage. 

FDA  has  evaluated  data  in  the 
petition  and  other  relevant  material.  The 
agency  concludes  that  the  proposed  use 
of  the  additive  is  safe,  and  that  the  food 
additive  regulations  should  be  amended 
by  adding  new  §  172.723  as  set  forth 
below. 

In  accordance  with  §  171.1(h)  (21  CFR 
171.1(h)),  the  petition  and  the 
docimients  that  FDA  considered  and 
relied  upon  in  reaching  its  decision  to 
approve  the  petition  are  available  for 
inspection  at  the  Center  for  Food  Safety 
and  Applied  Nutrition  by  appointment 
with  the  information  contact  person 
listed  above.  As  provided  in  21  CFR 
171.1(h),  the  agency  will  delete  from  the 
documents  any  materials  that  are  not 
available  for  public  disclosure  before 
making  the  documents  available  for 
inspection. 

The  agency  has  previously  considered 
the  environmental  effects  of  this  action 
as  armounced  in  the  notice  of  filing  for 
FAP  7A3329  (46  FR  23811,  April  28, 
1981).  No  new  information  or  comments 
have  been  received  that  would  affect  the 
agency's  previous  determination  that 
there  is  no  significant  impact  on  the 
human  environment  and  that  an 
environmental  impact  statement  is  not 
required.  In  addition,  based  on 
information  in  a  letter  ftt)m  the 
petitioner  dated  February  15, 1990,  FDA 
prepared  a  new  finding  of  no  significant 
impact.  Both  the  letter  of  February  15, 
1990,  and  the  new  finding  of  no 
significant  impact  may  be  seen  in  the 
Dockets  Management  Branch  (address 


above)  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  July  26, 1995,  file  with 
the  Dockets  Management  Branch 
(address  above)  written  objections 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  specify  vnth 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event 
that  a  hearing  is  held.  Failure  to  include 
such  a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  nimiber 
found  in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

List  of  Subjects  in  21  CFR  Part  172 

Food  additives.  Incorporation  by 
reference.  Reporting  and  recordkeeping 
requirements. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Director,  Center  for  Food  Safety  and 
Applied  Nutrition,  21  CFR  part  172  is 
amended  as  follows: 

PART  172— FOOD  ADDITIVES 
PERMITTED  FOR  DIRECT  ADDITION 
TO  FOOD  FOR  HUMAN 
CONSUMPTION 

1.  The  authority  citation  for  21  CFR 
part  172  continues  to  read  as  follows: 

Authority:  Sees.  201.  401.  402.  409.  701. 
721  of  the  Federal  Food.  Drug,  and  Cosmetic 
Act  (21  U.S.C.  321.  341.  342,  348.  371.  379e). 

2.  New  §  172.723  is  added  to  subpart 
H  to  read  as  follows. 

§172.723    Epoxidized  soyt)ean  oU. 

Epoxidized  soybean  oil  may  be  safely 
used  in  accordance  with  the  following 
prescribed  conditions: 
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(a)  The  additive  is  prepared  by 
reacting  soybean  oil  in  toluene  with 
hydrogen  peroxide  and  formic  acid. 

(b)  It  meets  the  following 
specifications: 

(1)  Epoxidized  soybean  oil  contains 
oxirane  oxygen,  between  7.0  and  8.0 
percent,  as  determined  by  the  American 
Oil  Chemists'  Society  (A.O.C.S.)  method 
Cd  9-57,  "Oxirane  Oxygen,"  reapproved 
1989,  which  is  incorporated  by 
reference  in  accordance  with  5  U.S.C 
552(a)  and  1  CFR  part  51.  Copies  are 
available  from  the  American  Oil 
Chemists'  Society,  P.  O.  Box  3489. 
Champaign,  IL  61826-3489.  or  may  be 
examined  at  the  Division  of  Petition 
Control  (HFS-215).  Center  for  Food 
Safety  and  Applied  Nutrition.  Food  and 
Drug  Administration,  1110  Vermont 
Ave.  NW..  suite  1200.  Washington.  DC. 
or  at  the  Office  of  the  Federal  Register, 
800  North  Capitol  St.  NW..  suite  700. 
Washington,  DC. 

(2)  The  maximum  iodine  value  is  3.0, 
as  determined  by  A.O.C.S.  method  Cd 
1-25,  "Iodine  Value  of  Fats  and  Oils 
Wijs  Method."  revised  1993.  which  is 
incorporated  by  reference  in  accordance 
with  5  U.S.C.  552(a)  and  1  CFR  part  51. 
The  availability  of  this  incorporation  by 
reference  is  given  in  paragraph  (b)(1)  of 
this  section. 

(3)  The  heavy  metals  (as  Pb)  content 
can  not  be  more  than  10  parts  per 
milhon.  as  determined  by  the  "Heavy 
Metals  Test."  Food  Chemicals  Codex,  3d 
ed.  (1981).  p.  512,  Method  II  (with  a  2- 
gram  sample  and  20  microgram  of  lead 
ion  in  the  control),  which  is 
incorporated  by  reference.  Copies  are 
available  from  the  National  Academy 
Press,  2101  Constitution  Ave.  NW.,  Box 
285,  Washington,  DC  20055,  or  may  be 
examined  at  the  Division  of  Petition 
Control  (HFS-215),  Center  for  Food 
Safety  and  Applied  Nutrition,  Food  and 
Drug  Administration,  1110  Vermont 
Ave.  NW.,  suite  1200,  Washington.  DC. 
or  at  the  Office  of  the  Federal  Register, 
800  North  Capitol  St.  NW.,  suite  700, 
Washington,  DC. 

(c)  The  additive  is  used  as  a  halogen 
stabilizer  in  brominated  soybean  oil  at 
a  level  not  to  exceed  1  percent. 

Dated:  June  14.  1995. 

Fred  R.  Shank, 

Director,  Center  for  Food  Safety  and  Applied 
Nutrition. 

(PR  Doc.  95-15349  Filed  6-23-95;  8:45  am] 
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Enzyme  Preparations  From  Animal  and 
Plant  Sources;  Affirmation  of  Gras 
Status  as  Direct  Food  Ingredients 

agency:  Food  and  Drug  Administration. 

HHS. 

action:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  affirming  that 
certain  enzyme  preparations  derived 
from  animal  and  plemt  sources  are 
generally  recognized  as  safe  (GRAS)  for 
use  as  direct  food  ingredients.  This 
action  is  a  partial  response  to  a  petition 
filed  by  the  Ad  Hoc  Enzyme  Technical 
Committee  (now  the  Enzyme  Technical 
Association).  The  following  enzyme 
preparations  derived  from  animal 
sources  are  affirmed  as  GRAS  in  this 
final  rule:  Catalase  (bovine  liver), 
animal  lipase,  pepsin,  trypsin,  and 
pancreatin  (as  a  source  of  protease 
activity).  The  following  enzyme 
preparations  derived  from  plant  sources 
are  affirmed  as  GRAS  in  this  final  rule: 
Bromelain,  ficin,  and  malt. 
DATES:  Effective  June  26, 1995.  The 
Director  of  the  Office  of  the  Federal 
Register  approves  the  incorporation  by 
reference  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51  of  a  certain 
publication  Usted  in  21  CFR 
184.1024(b).  184.1034(b).  184.1316(b). 
184.1415(b).  184.1443a(b).  184.1583(b). 
184.1595(b),  and  184.1914(b).  effective 
June  26, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Laura  M.  Tarantino.  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
206),  Food  and  Drug  Administration, 
200  C  St.  SW.,  Washington,  DC  20204, 
202-418-3090. 
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I.  Introduction 

In  accordance  with  the  procedures 
described  in  §  170.35  (21  CFR  170.35). 
the  Ad  Hoc  Enzyme  Technical 
Committee  (now  the  Enzyme  Technical 
Association),  c/o  Miles  Laboratories, 
Inc.,  1127  Myrtle  St.,  Elkhart,  IN  46514, 
submitted  a  petition  (GRASP  3G0016) 
requesting  that  the  following  enzyme 
preparations  be  affirmed  as  GRAS  for 
use  in  food: 

(1)  Animal-derived  enzyme 
preparations:  Catalase  (bovine  liver); 
lipase,  animal;  pepsin;  rennet;  rermet, 
bovine;  and  trypsin. 

(2)  Plant-derived  enzyme 
preparations:  Bromelain;  malt;  and 
papain. 

(3)  Microbially-derived  enzyme 
preparations:  Aspergillus  niger,  var. 
(lipase,  catalase.  glucose  oxidase,  and 
carbohydrase);  Bacillus  subtilis,  var. 
(carbohydrase  and  protease  mixtures); 
Rhizopus  oryzae  (carbohydrase);  and 
Saccharomyces  species  (carbohydrase). 

FDA  published  a  notice  of  filing  of 
this  petition  in  the  Federal  Register  of 
April  12,  1973  (38  FR  9256),  and  gave 
interested  persons  an  opportunity  to 
submit  comments  to  the  Dockets 
Management  Branch  (HFA-305).  Food 
and  Drug  Administration,  rm.  1-23. 
12420  Parklawn  Dr.,  Rockville,  MD 
20857.  The  petition  was  amended  by 
notices  published  in  the  Federal 
Register  of  June  12, 1973  (38  FR  15471). 
proposing  affirmation  that  microbially 
derived  enzyme  preparations 
(carbohydrase.  lipase,  and  protease) 
firom  A.  oryzae  are  GRAS  for  use  in 
food;  in  the  Federal  Register  of  August 
29.  1984  (49  FR  34305),  proposing 
affirmation  that  the  enzyme 
preparations  fidn.  obtained  from 
species  of  the  genus  Ficus  (fig  tree),  and 
pancreatin.  obtained  from  bovine  and 
porcine  pancreas,  are  GRAS  for  use  in 
food;  and  in  the  Federal  Register  of  June 
23.  1987  (52  FR  23607).  proposing 
affirmation  that  the  enzyme  preparation 
protease  from  A.  niger  is  GRAS  for  use 
in  food.  In  the  June  23. 1987.  notice, 
FDA  also  noted  the  petitioner's 
assertion  that  pectinase  enzyme 
preparation  from  A.  niger  and  lactase 
enzyme  preparation  fi'om  A.  niger  aie 
included  under  carbohydrase  enzyme 
preparation  fi'om  A.  niger,  and  that 
invertase  enzyme  preparation  fi'om 
Saccharomyces  cerevisiae  and  lactase 
enzyme  prepeu'ation  from 
Kluyveromyces  niarxianus  are  both 
included  imder  carbohydrase  enzyme 
preparation  from  species  of  the  genus 
Saccharomyces.  The  agency  further 
noted  that,  therefore,  pectinase  enzyme 
preparation  from  A.  niger,  lactase 
enzyme  preparation  fi'om  A.  niger, 


invertase  enzyme  preparation  &t)m  S. 
cerevisiae,  and  lactase  enzyme 
preparation  from  K.  mancianus  were  to 
be  considered  part  of  the  petition. 
Interested  persons  were  given  an 
opportunity  to  submit  comments  to  the 
Dockets  Management  Branch  (address 
above)  on  each  amendment. 

After  the  petition  was  filed,  the 
agency  published,  as  part  of  its 
comprehensive  safety  review  of  GRAS 
substances,  two  GRAS  affirmation 
regulations  that  covered  three  of  the 
enzyme  preparations  from  animal  and 
plant  sources  included  in  the  petition. 
These  two  regulations  are:  (1) 
§  184.1685  Rennet  (animal  derived)  (21 
CFR  184.1685),  which  was  published  in 
the  Federal  Register  of  November  7, 
1983  (48  FR  51151)  and  includes  the 
petitioned  enzyme  preparations  rennet 
and  bovine  rennet;  and  (2)  §  184.1585 
Papain  (21  CFR  184.1585),  which  was 
published  in  the  Federal  Register  of 
October  21, 1983  (48  FR  48805).  The 
agency  concludes  that  rennet,  bovine 
rennet,  and  papain  are  already  affirmed 
as  GRAS  and  listed  in  existing 
regulations  and  need  not  be  addressed 
further. 

In  letters  to  FDA  (Refs.  1  and  2),  the 
petitioner  asserted  that  the  enzyme 
preparation  malt  (amylase)  includes 
extracts  from  germinated  (malted)  barley 
or  ungerminated  (unmalted)  barley.  In 
addition,  certain  published  references 
(Refs.  3  and  4)  submitted  by  the 
petitioner  describe  the  enzyme 
preparation  pancreatin  as  a  substance 
containing  the  enzymes  amylase,  lipase, 
and  protease. 

In  a  notice  pubHshed  in  the  Federal 
Register  of  September  20,  1993  (58  FR 
48889),  the  agency  announced  that  the 
petitioner  had  requested  that  the 
following  enzyme  preparations  be 
withdrawn  fitjm  the  petition  without 
prejudice  to  the  filing  of  a  future 
petition:  (1)  Pancreatin  used  for  its 
lipase  activity,  (2)  pancreatin  used  for 
its  amylase  activity,  and  (3)  amylase 
derived  from  unmalted  barley  extract.  In 
that  notice,  the  agency  stated  that,  in 
light  of  the  petitioner's  request,  any 
future  action  by  FDA  on  the  petition 
would  not  include  a  determination  of 
the  GRAS  status  of  these  three  enzyme 
preparations. 

Tnis  final  rule  is  a  partial  response  to 
the  petition  and  addresses  only  enzyme 
preparations  fitjm  animal  and  plant 
sources.  Microbial  enzyme  preparations 
will  be  dealt  with  separately  in  a  future 
issue  of  the  Federal  Register. 
Furthermore,  in  accordance  with  the 
September  20, 1993,  Federal  Register 
notice,  FDA's  determination  of  the 
GRAS  status  of  the  enzyme  preparation 
malt  includes  only  the  enzyme 


preparation  derived  from  malted  barley 
extracts.  Likewise,  FDA's  determination 
of  the  GRAS  status  of  the  enzyme 
preparation  pancreatin  includes  only 
the  use  of  pancreatin  as  a  protease. 

U.  Standards  for  GRAS  Affirmation 

Pursuant  to  §  170.30  (21  CFR  170.30) 
and  21  U.S.C.  321(s),  general 
recognition  of  safety  may  be  based  only 
on  the  views  of  experts  qualified  by 
scientific  training  and  experience  to 
evaluate  the  safety  of  substances 
directly  or  indirectly  added  to  food.  The 
basis  of  such  views  may  be  either 
scientific  pnxiedures  or,  in  the  case  of 
a  substance  used  in  food  prior  to 
January  1, 1958,  experience  based  on 
common  use  in  food.  General 
recognition  of  safety  based  upon 
scientific  procedures  requires  the  same 
quantity  and  quality  of  scientific 
evidence  as  is  required  to  obtain 
approval  of  a  food  additive  and 
ordinarily  is  based  upon  published 
studies,  which  may  be  corroborated  by 
unpublished  studies  and  other  data  and 
information  (§  170.30(b)).  General 
recognition  of  safety  through  experience 
based  on  common  use  in  food  prior  to 
January  1, 1958,  may  be  determined 
without  the  quantity  or  quality  of 
scientific  evidence  required  for  approval 
of  a  food  additive  regulation,  and 
ordinarily  is  based  upon  generally 
available  data  and  information. 

For  the  enzyme  preparations  fitjm 
animal  and  plant  sources  that  are  the 
subject  of  this  document,  the  Enzyme 
Technical  Association  based  its  request 
for  affirmation  of  GRAS  status  on  a 
history  of  safe  food  use  prior  to  1958.  In 
the  preamble  to  a  proposed  rule 
amending  §  170.30.  which  was 
published  in  the  Federal  Register  of 
July  2, 1985  (50  FR  27294)  (final  rule 
published  in  the  Federal  Register  of 
May  10, 1988  (53  FR  -  3544)),  FDA 
stated  that  general  recognition  of  safety 
through  experience  based  on  common 
use  in  food  requires  a  consensus  on  the 
safety  of  the  substance  among  the 
community  of  experts  who  are  qualified 
to  evaluate  the  safety  of  food 
ingredients. 

ni.  Background 

A.  Enzymes 

Enzymes  are  proteins  or  conjugated 
proteins, '  produced  by  plants,  animals, 
and  microorganisms,  that  function  as 
biochemical  catalysts  (Ref.  5).  Further, 
most  enzymes  are  very  specific  in  their 
ability  to  catalyze  only  certain  chemical 
reactions;  this  high  degree  of  specificity 
and  strong  catalytic  activity  are  the  most 


important  functional  prof>erties  of 
enzymes  (Ref.  6).  The  practical 
applications  of  enzymes  used  in  food 
processing  include  the  conversion  of 
starch  to  sugars  in  brewing,  the 
tenderizing  of  sausage  casings  and  meat, 
and  the  partial  hydrolysis  (breakdown) 
of  proteins  that  would  otherwise  form  a 
haze  when  beer  is  chilled  (Ref.  7). 

B.  Enzyme  Nomenclature 

Enzymes  were  originally  known 
principally  by  their  trivial  (common  or  • 
historical)  names.  These  trivial  names 
typically  were  based  on  one  of  two 
methods  of  nomenclature:  (1)  By  the 
addition  of  "-in"  or  "-ain"  as  a  suffix  to 
a  root  indicating  the  source  of  the 
enzyme  (e.g.,  papain  fit>m  papaya  or 
pancreatin  from  pancreas);  or  (2)  by  the 
addition  of  the  suffix  "-ase"  to  a  root 
indicating  the  substrate  (specific 
reactant)  for  the  enzyme  (e.g.,  lactase, 
which  acts  on  the  substrate  lactose)  (Ref. 
8).  Some  proteases,  however,  have 
trivial  names  that  are  not  based  on 
either  of  these  two  methods  (e.g., 
trypsin). 

In  1956,  the  Third  International 
Congress  of  the  International  Union  of 
Biochemistry  (TUB)  organized  a 
Commission  on  Enzymes  to  devise  a 
systematic  strategy  for  naming  enzymes. 
The  system  developed  by  the 
Commission  on  Enzymes  combined  a 
naming  system  and  a  numbering  system 
(Ref.  8).  With  the  exception  of  most 
proteases,  the  systematic  name  is 
derived  fix)m  the  names  of  the  substrate, 
product,  and  type  of  reaction.^  The 
systematic  number  is  based  on  the  class 
and  subclasses  to  which  the  enzyme 
belongs.  The  two  classes  of  enzymes  in 
the  ntimbering  system  relevant  to  this 
docaunent  are  class  1,  oxidoreductases 
(e.g.,  catalase),  which  are  active  in 
biological  oxidation  and  reduction:  and 
class  3,  hydrolases  (e.g.,  glycosidases 
(carbohydrases),  lipases,  and  proteases), 
which  catalyze  the  spHtting  of  chemical 
bonds  by  the  addition  of  water. 

The  following  examples  illustrate  the 
trivial  name,  functions,  and  Enzyme 
Commission  (EC)  name  and  nimiber  of 
enzymes  that  are  components  of  some  of 
the  enzyme  prejwrations  that  are  the 
subject  of  this  document  (Refs.  9 
through  11). 

a-amylase.  Hydrolysis  of  o-1.4-glucan 
bonds  in  polysaccharides  (starch, 
glycogen,  etc.),  yielding  dextrins  and 
oligo-  and  monosaccharides  (1,4-a-D- 
glucan  glucanohydrolase,  EC  3.2.1.1). 

Catalase.  Decomposition  of  hydrogen 
peroxide  (H2O2),  yielding  water  and 


■  A  conjugated  protein  is  a  protein  that  contains 
a  nonamino  acid  moiety  such  as  a  carbohydrate. 


2  In  general,  proteolytic  enzymes  are  not 
sufRciently  defined  to  apply  short  systematic 
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molecular  oxygen  (HzOjrHzOj 
oxidoreductase,  EC  1.11.1.6). 

C.  Enzyme  Preparations  That  Are  the 
Subject  of  This  Document 

1.  Introduction 

The  enzyme  preparations  that  are  the 
subject  of  this  document  are  derived 


from  animal  or  plant  sources.  They 
contain  one  or  more  active  enzymes  and 
may  also  contain  diluents, 
preservatives,  antioxidants,  and  other 
substances.  Table  1  includes 
characterizing  enzyme  activities  '  of  the 
animal-  and  plant-derived  enzyme 
preparations  that  are  the  subject  of  this 


docxunent.  as  well  as  their  Chemical 
Abstracts  Service  Registry  Numbers 
(CAS  Reg.  Nos.)  and  EC  numbers  as 
appropriate  (Refs.  3.  4.  and  9  through 
11). 


Table  i  .—Enzyme  Activities.  CAS  Reg.  Nos..  and  EC  Numbers  Asscxjiated  With  Some  Enzyme  Preparations 


Enzyme  preparation 


Catalase 

Animal  lipase 

Pepsin 

Trypsin 

Pancreatine  ... 


Bromelain 

Ficin  

Malt  2  ..    .. 


Enzyme  activity 


Catalase ... 

Lipase 

Protease  .. 
Protease  .. 
Protease  .. 
Amylase 
'Lipase 
Protease  .. 
Protease  .. 
a-amylase 
^amylase 


CAS  Reg. 
No. 


9001-05-2 
9001-62-1 
9001-75-6 
9002-07-7 
8049-47-6 


9001-00-7 

9001-33-6 

N/A 


EC  No. 


1.11.1.6 

3.1.1.3 

3.4.23.1 

3.4.21.4 

N/A 


3.4.22.32 

3.4.22.3 

32.1.1 

3.2.1.2 


1  Pancreatin  is  identified  by  a  CAS  Reg.  No.  t>ut  -loes  not  have  an  EC  number. 

2  The  a-amylase  and  ^amylase  enzyme  activities  in  malt  are  identified  by  EC  number,  but  mart  does  not  have  a  CAS  Reg.  No. 


2.  Animal-Derived  Enzyme  Preparations 

a.  Sources.  The  animal-derived 
enzyme  preparations  that  are  the  subject 
of  this  document  are  derived  from  a 
variety  of  animal  sources.  Catalase  is 
obtained  from  bovine  liver  (Ref.  9). 
Animal  lipase  is  obtained  from  the 
edible  forestomach  tissue  of  calves, 
kids,  or  lambs,  or  from  animal 
pancreatic  tissue  (Ref.  9).  Pepsin  is 
obtained  from  the  glandular  layer  of  hog 
stomach  (Ref.  9).  Trypsin  is  obtained 
from  porcine  or  bovine  pancreas  (Ref. 
9).  Pancreatin  is  also  obtained  from 
porcine  or  bovine  pancreas  (Refs.  3  and 


4).  These  source  materials  for  bovine 
liver  catalase,  animal  lipase,  pepsin, 
trypsin,  and  pancreatin  were  described 
by  Tauber  in  1949  (Ref.  12)  and  by  Reed, 
in  Kirk  and  Othmer  in  1957  (Ref.  13). 

b.  Methods  of  manufacture.  The 
animal-derived  enzyme  preparations 
that  are  the  subject  of  this  document  are 
produced  either  as  tissue  preparations 
(powders)  or  aqueous  extracts  of  tissues 
from  edible  animals  (Refs.  8,  9,  12,  and 
13).  In  the  tissue  preparation  method, 
the  animal  tissue  is  ground  with 
processing  aids,  such  as  sodium 
chloride  and  skim  milk  powder.  In  the 


aqueous  extract  method,  the  enzyme 
preparation  may  remain  in  aqueous 
solution,  or  it  can  be  precipitated  by 
adding  a  solvent  such  as  acetone  or 
methyl  alcohol.  For  example,  pepsin 
can  be  prepared  by  the  aqueous 
extraction  of  animal  tissue,  while 
animal  lipase  can  be  prepared  by  the 
tissue  preparation  method  as  well  as  the 
aqueous  extraction  method. 

c.  Technical  effects.  Pre-1958  uses  in 
food  of  animal-derived  enzyme 
preparations  are  listed  in  Table  2.  using 
terminology  from  the  cited  reference(s) 
published  before  or  during  1958. 


TABLE  2.— APPLICATIONS  OF  ANIMAL-DERIVED  ENZYMES  IN  FOOD  PRIOR  TO  1958 


Enzyme  preparation 


Pepsin 


Pancreatin 


Trypsin  .. 
Lipase  ... 
Catalase 


Enzyme  activity 


Protease 


Protease 


Protease 
Lipase  ... 
Catalase 


Food  categories 


Beer  

Condiments , 

Evaporated  milk 

Milk  ..._ 

Milk 

Evaporated  milk 

Milk 

Italian  type  cheeses 
Milk 


Technical  effect  or  industry 
application 


Chillproofing  

Not  reported 

Stabilization 

Prevention  of  oxidation  flavor 

Protein  hydrolysis  

Stat)ilization 

Antioxidant  

Flavor  production 

Removal  of  peroxide  after 
sterilization. 


References 


7,  13.  14,  15 

15 

15 

13.  15 

13.  15 

15 

16 

13.  17.  18 

13.  15 


3.  Plant-Derived  Enzyme  Preparations 

a.  Sources.  Bromelain  is  obtained 
from  the  pineapples  Ananas  comosus 


and  A.  bracteatus  L.  (Ref.  9).  Ficin  is 
obtained  from  the  latex  of  species  of  the 
genus  Ficus  (fig  tree)  (Ref.  9).  Malt  is 
obtained  from  barley  after  controlled 


germination  (Ref.  19).  These  source 
materials  for  bromelain,  ficin.  and  malt 
were  described  by  Tauber  in  1949  (Ref. 
12)  and  by  Reed  in  1957  (Ref.  13). 


'The  activity  of  a  commercial  product  is  a 
measurement  of  the  rate  of  the  reaction  catalyzed 
by  the  enzyme  of  interest  in  the  enzyme 
preparation,  and  is  usually  expressed  in  activity 


units  per  unit  weight  of  the  product  (Ref.  8).  The 
enzyme  preparation  is  then  diluted  or  concentrated 
until  the  activity  is  within  a  certain  desired  range. 
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b.  Methods  of  manufacture. 
Bromelain  is  obtained  from  pineapple 
juice  (pressed  from  the  stems  of 
pineapples  that  remain  after  harvesting 
the  fruit)  by  precipitation  with  alcohol 
or  ammonium  sulfate  (Refs.  8. 12,  and 
13).  Ficin  is  obtained  from  the  latex  of 
a  variety  of  tropical  fig  trees  by 
precipitation  with  acetone  or  alcohol 
(Refs.  9,  12.  and  14). 


Malt  is  produced  from  germinated 
barley.  The  petition  describes  the 
following  process  for  the  manufacture  of 
malt  (Ref.  19).  Barley  is  softened  by  a 
series  of  steeping  operations  in  water  at 
10  °C  to  30  °C  until  the  moisture  content 
of  the  kernels  reaches  40  to  50  percent. 
The  grain  is  then  germinated  under 
controlled  conditions  for  a  period  of  up 
to  7  days.  Reducing  substances  are 
added  to  activate  the  enzymes.  Solids 


are  removed  from  the  extract,  which  is 
concentrated,  stabilized,  and 
standardized.  The  resultant  syrup  is 
usually  a  brown,  sweet,  and  viscous 
liquid  with  a  specific  gravity  of 
approximately  1.1  to  1.3  at  25  "C. 

c.  Technical  effects.  Pre-1958  uses  in 
food  of  plant-derived  enzym? 
preparations  are  listed  in  Table  3,  using 
terminology  from  the  cited  reference(s) 
published  before  or  during  1958. 


TABLE  3.— Applications  of  Plant-Derived  Enzymes  in  Food  Prior  to  1958 


Enzyme  preparation 


Matt 


Bromelain *.. 


Ficin 


Enzyme  activity 


Amylase 


Protease 


Protease 


Food  categories 


Bread  

DWi     

Precooked  baby  cereals 

Breakfast  cereals  

Distilled  beverages  

Beer  

CofHJiments 

Milk 

Evaporated  miJk 

Meat 

Sausage  casings  

Fish  

Meat 


Technical  effect  or  industry 
applk:atk>n 


Baking  

Mashing  

Not  reported 

Not  reported „ 

Mashing  

Chillproofing 

Not  reported 

Protein  hydrolysis  

StatMiization 

Tenderizing,  softening  tissue 

Tendenzing  

Condensing  fish  solut>les 

Softening 


References 


7,  14.  15 

14,  15 

15 

14, 15 

15 

13.  14.  15 

15 

15 

15 

13.  14.  15.20 

14.  15 
15 

20 


TV.  Safety  Evaluation 

A.  Pre-1958  History  of  Use  in  Food 

Enzymes  have  been  used  for  many 
years  in  the  production  and  processing 
of  food,  for  example,  in  the  baking, 
dairy,  and  brewing  industries  (e.g..  see 
Refs.  7. 13,  and  14).  The  consumption 
of  food  produced  using  these  enzymes 
has  produced  no  evidence  of  an 
associated  human  health  hazard. 

The  petitioner  provided  generally 
available  information,  including 
published  papers  and  review  articles, 
showing  that  the  animal-  and  plant- 
derived  enzyme  preparations  that  are 
the  subject  of  this  document  were 
commonly  used  in  food  prior  to  1958. 
For  example,  the  pre-1958  food  uses 
showTi  in  Tables  2  and  3  were 
documented  in  articles  that  were 
published  in  or  before  1958;  the  cited 
references  demonstrate  that  the  use  of 
these  enzyme  preparations  in  a  variety 
of  foods  was  widely  recognized  by  1958. 
Therefore,  the  agency  concludes  that  the 
enzyme  preparations  that  are  the  subject 
of  this  document  were  in  common  use 
in  food  prior  to  January  1, 1958. 

B.  Corroborating  Evidence  of  Safety 
1.  The  Enzyme  Components 

A  wide  variety  of  enzymes  has  always 
been  present  in  human  food.  Moreover, 
many  naturally  occurring  enzymes  in 
the  cells  of  animals  and  plants  used  for 
food  remain  active  after  cell  death.  For 
example,  active  enzymes  are  present  in 


ft^sh  fruits  and  vegetables  and  are  not 
inactivated  unless  the  fruits  or 
vegetables  are  cooked  (Refs.  6  and  21). 

The  enzymes  that  are  the  subject  of 
this  document  are  naturally  occurring 
proteins  that  are  ubiquitous  in  living 
organisms.  They  are  derived  from 
animals  and  plants  that  have  been  used 
as  sources  of  food,  and  are  identical  or 
substantially  similar*  to  enzymes  that 
have  been  safely  consumed  as  part  of 
the  diet  throughout  human  history. 

Issues  relevant  to  a  safety  evaluation 
of  proteins  from  food  sources  are 
potential  toxicity  and  allergenicity. 
Fariza  and  Foster  (Ref.  6)  note  that  very 
few  toxic  agents  have  enzymatic 
properties,  and  those  that  do  (e.g., 


■*  Enzymes  that  have  the  same  function  and  that 
are  identified  by  the  same  name  and  EC  number 
often  differ  slightly  in  structure  and  properties 
when  thev  are  obtained  from  different  sources.  For 
example,  the  structure  of  an  enzyme  isolated  from 
one  tissue  (such  as  the  liver)  of  one  animal  species, 
may  differ  slightly  from  that  of  the  same  enzyme 
isolated  from  a  different  tissue  from  the  same 
species,  or  from  the  liver  of  another  animal  species. 
In  part  because  of  this  variability,  the  diet  routinely 
contains  many  thousands  of  different  enzyme 
protein  molecules.  The  concept  of  substantial 
similarity  relative  to  food  safety  assessment  has 
recently  been  discussed  by  several  expert  groups. 
For  example,  a  report  prepared  by  an  expert  group 
of  the  Organization  for  Economic  Co-operation  and 
Development  (OECD)  concluded,  in  part.  "IDf  a  new 
food  or  food  component  is  found  to  be  substantially 
equivalent  to  an  existing  food  or  food  component, 
it  can  be  treated  in  the  same  manner  with  respect 
to  safety.  No  additional  safety  concerns  would  be 
expected."  ("Safety  Evaluation  of  Foods  Derived  by 
Modem  Biotechnology:  Concepts  and  Principles." 
OECD,  1993,  Paris). 


diphtheria  toxin  and  certain  enzymes  in 
the  venom  of  poisonous  snakes)  catalyze 
unusual  reactions  that  are  not  related  to 
the  types  of  catalysis  that  are  common 
in  food  processing  and  that  are  the 
subject  of  this  document.  Further,  the 
agency  has  recently  noted,  in  the 
context  of  guidance  to  industry 
regarding  the  safety  assessment  of  new 
plant  varieties,  that  newly  introduced 
enzymes  do  not  generally  raise  safety 
concerns  (Ref.  22).  Exceptions  include 
enzymes  that  produce  substances  that 
are  not  ordinarily  digested  and 
metabolized,  or  that  produce  toxic 
substances.  The  functions  of  the 
enzymes  that  are  the  subject  of  this 
document  are  well  known;  they  split 
proteins,  carbohydrates,  lipids,  or  other 
substances  (e.g.,  hydrogen  peroxide) 
into  smaller  subunits  that  do  not  have 
toxic  properties  and  that  are  readily 
metabolized  by  the  human  body. 

The  agency  is  not  aware  of  any  reports 
of  allergic  reactions  associated  with  the 
ingestion  in  food  of  the  enzymes  that  are 
the  subject  of  this  document.  There  have 
been,  however,  some  reports  of  allergies 
and  primary  irritations  from  skin 
contact  with  enzymes  or  inhalation  of 
dust  from  concentrated  enzymes  (for 
example,  proteases  used  in  the 
manufacture  of  laundry  detergents) 
(Refs.  23  through  25).  These  reports 
relate  primarily  to  workers  in 
production  plants  (Ref.  24)  and  are  not 
relevant  to  an  evaluation  of  the  safety  of 
ingestion  of  such  enzymes  in  food. 
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Moreover,  Pariza  and  Foster  (Ref.  6) 
note  that  there  are  no  confirmed  reports 
of  primary  irritations  in  consumers 
caused  by  enzymes  used  in  food 
processing. 

The  1977  report  of  the  Select 
Committee  on  GRAS  substances 
concerning  the  plant  enzyme  papain 
(Ref.  23)  supports  the  view  that  the 
ingestion  of  an  active  protease  at  levels 
found  in  food  products  is  not  likely  to 
affect  the  human  gastrointestinal  tract, 
where  many  proteases  already  exist  at 
levels  adequate  to  digest  food: 

In  common  with  other  proteolytic 
enzymes,  papain  digests  the  mucosa  and 
musculature  of  tissues  in  contact  with  the 
active  enzyme  for  an  appreciable  period. 
Because  there  is  no  food  use  of  papain  that 
could  result  in  the  enzyme  preparation 
occurring  in  sufficient  amount  in  foods  to 
produce  these  effects,  this  property  does  not 
pose  a  dietary  hazard. 

In  summary,  the  enzyme  components 
of  the  preparations  that  are  the  subject 
of  this  document  are  identical  or 
substantially  similar  to  enzymes  that  are 
known  to  have  been  safely  consumed  in 
the  diet;  they  do  not  result  in  the 
production  of  toxic  substances;  and 
their  use  in  food  for  many  years  has  not 
been  associated  writh  reports  of 
allergenicity  or  primary  irritation. 
Therefore,  the  agency  finds  that  the 
presence  of  the  enzyme  components 
does  not  create  a  basis  for  concern  about 
the  safety  of  the  enzyme  preparations. 

2.  Enzyme  Sources  and  Processing  Aids 

The  agency  has  concluded  that  the 
enzyme  components  of  enzyme 
preparations  do  not  raise  safety 
concerns;  therefore,  the  relevant  safety 
issue  becomes  whether  the  enzyme 
preparations  contain  toxic 
contaminants.  Enzyme  preparations 
used  in  food  processing  are  usually  not 
chemically  pure  but  contain,  in  addition 
to  the  enzyme  component,  materials 
that  derive  from  the  enzyme  source,  as 
well  as  from  the  manufacturing  methods 
used  to  generate  the  finished  enzyme 
preparation. 

In  accordance  with  §  170.30(h)(1),  the 
enzyme  preparations  affirmed  as  GRAS 
in  this  document  must  comply  with  the 
general  requirements  and  additional 
requirements  for  enzyme  preparations 
in  the  Food  Chemicals  Codex,  3d  ed. 
(Ref.  9).  When  the  animal-derived 
enzyme  preparations  that  are  the  subject 
of  this  document  are  produced  in 
accordance  with  current  good 
manufacturing  practice  (CGMP),  they 
are  obtained  from  animal  tissues  that 
comply  with  applicable  Federal  meat 
inspection  requirements  and  that  are 
handled  in  accordance  with  good 
hygienic  practices  (Ref.  9).  Similarly, 


when  produced  in  accordance  with 
CGMP,  the  plant  material  used  in  the 
production  of  enzymes  consists  of 
components  that  leave  no  residues 
harmful  to  health  in  the  finished  food 
under  normal  conditions  of  use  (Ref.  9). 
The  enzyme  preparations  may  contain 
substances,  such  as  salts,  preservatives, 
or  stabilizers,  that  are  used  in  their 
preparation  and  purification.  When 
used  in  accordance  with  CGMP,  these 
processing  aids  are  substances  that  are 
acceptable  for  general  use  in  foods  (Ref. 
9).  As  always,  any  of  these  substances 
that  are  intended  to  become  or  become 
functional  components  of  the  enzyme 
preparation  must  be  GRAS  substances 
or  food  additives  approved  for  use  in 
the  manufacture  of  enzyme 
preparations.  Therefore,  the  agency 
concludes  that  the  presence  of  added 
substances  and  impurities  derived  from 
the  enzyme  source  or  introduced  by 
manufacturing  does  not  present  a  basis 
for  concern  about  the  safety  of  the 
enzyme  preparations. 

3.  Dietary  Exposure 

Because  enzymes  are  highly  efficient 
catalysts,  they  are  needed  in  only 
minute  quantities  to  perform  their 
function.  When  used  in  accordance  with 
CGMP,  the  amounts  added  to  food 
represent  only  a  minute  fraction  of  the 
total  food  mass.  The  history  of  common 
use  in  food  for  many  years  of  the 
enzyme  preparations  that  are  the  subject 
of  this  document  has  produced  no 
evidence  of  an  associated  hazard; 
further,  there  is  no  reason  to  believe  that 
use  of  these  enzyme  preparations  at 
levels  needed  to  perform  their  functions 
would  raise  a  safety  concern.  Therefore, 
the  agency  concludes  that  no  limits 
other  than  CGMP  are  needed  to  ensure 
safe  use. 

V.  Comments 

FDA  received  seven  letters  in 
response  to  the  filing  notice  and  none  in 
response  to  the  amendment  notices. 
Three  comments  concerned  microbially 
derived  enzyme  preparations,  which 
will  be  addressed  in  a  separate 
document.  Of  the  remaining  four 
comments,  one  came  from  a  food 
manufacturer,  two  from  trade 
associations,  and  one  from  a  consumer 
group.  Three  comments  supported  the 
petition  for  GRAS  affirmation  of  the 
enzyme  preparations  included  in  the 
petition,  stating  that  these  enzyme 
preparations  have  a  long  history  of  use 
in  foods  such  as  cheese,  bread,  and  com 
syrup. 

One  comment  assertea  that  enzyme 
preparations  should  not  be  considered 
GRAS,  and  their  use  should  be  declared 
on  the  label  of  foods  to  warn  consumers 


about  hazards  inherent  in  their  use.  The 
comment  stated  that  enzyme 
preparations  are  rarely  purified  to  any 
significant  degree  and  contain  a  variety 
of  cellular  constituents  and  metabolic 
debris.  The  comment  further  argued 
that,  although  enzyme  preparations  are 
used  at  low  levels  and  are  inactivated 
after  the  treatment  of  food,  they  may 
elicit  allergic  reactions  and  other 
biological  activities  which  could  be 
detrimental  to  human  health.  In  support 
of  this  statement,  the  comment  cited  a 
published  scientific  article  (Ref.  26) 
which  reported  that  enzyme 
preparations  from  B.  subtilis  caused 
temporary  weight  loss  and  aggravated 
infection  in  laice  when  injected  into  the 
abdominal  cavity  and  caused  hemolysis 
and  hemagglutination  of  sheep 
erythrocytes  in  in  vitro  studies.  Because 
this  article  concerns  microbially  derived 
enzyme  preparations  injected  directly 
into  the  abdominal  cavity,  it  is  not 
relevant  to  this  rulemaking,  which 
concerns  animal-  and  plant-derived 
enzyme  preparations  consumed  by 
mouth. 

The  agency  also  notes  that  under 
certain  circumstances,  applicable 
regulations  already  require  use  of  an 
enzyme  preparation  in  a  food  to  be 
declared  on  the  label,  depending  upon 
the  nature  of  the  enzyme  preparation's 
use  and  technical  effect  in  the  food. 
These  regulatory  requirements  are 
discussed  below. 

The  Federal  Food,  Drug,  and  Cosmetic 
Act  (21  U.S.C.  343(i)(2))  requires  that  all 
ingredients  of  multi-ingredient  foods  be 
listed  on  the  label  of  the  food.  By 
regulation,  FDA  has  exempted  certain 
ingredients  that  are  used  only  as 
processing  aids  from  this  requirement. 
Sections  101.100(a)(3)(ii)(a)  and 
(a)(3)(ii)(c)  (21  CFR  101.100(a)(3)(ii)(a) 
and  (a)(3)(ii)(c))  provide  an  exemption 
bom  the  ingredient  listing  requirement 
for  processing  aids  that  are  added  to  a 
food  for  their  technical  or  functional 
effect  during  processing,  but  are  either 
removed  from  the  food  before  packaging 
or  are  present  in  the  finished  food  at 
insignificant  levels  and  do  not  have  any 
technical  or  functional  effect  in  the 
finished  food.  Although  many  enzyme 
preparations  are  used  as  processing  aids 
in  food  (e.g.,  the  use  of  amylase 
preparations  in  the  manufacture  of 
glucose  syrup  and  the  use  of  protease 
preparations  in  the  manufacture  of 
protein  hydrolyzates),  other  enzyme 
preparations  are  not  used  solely  as 
processing  aids  in  the  manufacture  of 
foods  (e.g.,  the  use  of  lipase 
preparations  for  fiavor  production  in 
cheeses  and  the  use  of  protease 
preparations  in  tenderizing  meat).  In 
these  cases,  the  enzymes  remain  active 
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in  the  finished  food  product, 
functioning  as  an  integral  part  of  the 
food  by  enhancing  body,  flavor,  and 
aroma  (49  FR  29242,  July  19. 1984). 
Because  such  effects  in  the  finished 
food  remove  the  enzymes  from  the 
ingredient  listing  exemption  in 
§  101.100(a)(3)(ii)(c),  the  use  of  such 
enzymes  must  be  declared  on  the  label. 
Therefore,  whether  a  label  declaration  is 
needed  for  the  use  of  an  enzyme 
preparation  in  a  food  will  depend  upon 
its  function  and  effect  in  the  food. 

VI,  Conclusions 

The  petitioner  has  provided  generally 
available  evidence  demonstrating  that 
the  enzyme  preparations  under 
consideration  were  in  common  use  in 
food  prior  to  1958.  As  provided  for 
under  §  170.30(a)  and  (c)(1),  FDA  has 
determined  that  this  information 
provides  an  adequate  basis  upon  which 
to  conclude  that  the  use  of  these  enzyme 
preparations  in  food  is  generally 
recognized  as  safe  among  the 
community  of  experts  qualified  by 
scientific  training  and  experience  to 
evaluate  the  safety  of  food  ingredients. 

This  evidence  of  common  use  in  food 
prior  to  1958  without  any  reported 
adverse  effects  from  consumption  is 
corroborated  by  the  absence  of  any 
reports  of  toxicity  resulting  from  use  of 
the  enzyme  preparations  in  food  since 
1958,  by  information  that  the  enzymes 
themselves  and  the  sources  from  which 
they  are  derived  are  nontoxic,  and  by 
evidence  that  manufacturing  will  not 
introduce  impurities  that  will  adversely 
affect  the  safety  of  the  finished  enzyme 
preparations.  Moreover,  the  enzyme 
preparations  that  are  the  subject  of  this 
document  are  substantially  similar  to 
enzymes  naturally  present  in  foods  that 
have  been  safely  consumed  in  the 
human  diet  for  centuries. 

Having  evaluated  the  information  in 
the  petition,  along  with  other  available 
information  that  related  to  the  use  of 
these  enzyme  preparations,  the  agency 
concludes  that  the  following  enzyme 
preparations  derived  from  animal  or 
plant  sources  are  GRAS  under 
conditions  of  use  consistent  with 
CGMP:  Bromelain,  catalase  (bovine 
liver),  ficin,  animal  lipase,  malt, 
pancreatin  (as  a  source  of  protease 
activity),  pepsin,  and  trypsin.  The 
agency  is  basing  its  conclusion  on 
evidence  of  a  substantial  history  of  safe 
consumption  of  the  enzyme 
preparations  in  food  by  a  significant 
number  of  consumers  prior  to  1958. 
corroborated  by  the  other  evidence 
summarized  above. 

FDA  is  therefore  affirming  that  the  use 
of  the  enzyme  preparations  that  are  the 
subject  of  this  docimient  is  GRAS  with 


no  limits  other  than  CGMP  (21  CFR 
184.1(b)(1)).  The  agency  further 
concludes  that  the  general  and 
additional  requirements  for  enzyme 
preparations  in  the  Food  Chemicals 
Codex.  3d  ed.  (1981),  pp.  107-110.  are 
adequate  as  minimum  criteria  for  food- 
grade  preparations  of  these  enzymes. 

To  clarify  the  identity  of  each  enzyme 
preparation,  the  agency  is  including  in 
§§  184.1024(a),  184.1034(a),  184.1316(a), 
184.1415(a),  184.1443a(a),  184.1583(a), 
184.1595(a),  and  184.1914(a).  the  EC 
number(s)  of  the  enzyme  preparation  or 
of  the  characterizing  enzyme 
activity(ies)  for  food  use  of  the 
preparation '.  In  order  to  make  clear  that 
the  affirmation  of  the  GRAS  status  of 
these  enzyme  preparations  is  based  on 
the  evaluation  of  specific  uses,  the 
agency  is  including  in  §§  184.1024(c). 
184.1034(c),  184.1316(c).  184.1415(c). 
184.1443a(c).  184.1583(c).  184.1595(c). 
and  184.1914(c)  the  technical  effect  and 
the  specific  substances  on  which  each 
enzyme  preparation  acts,  although  the 
data  show  no  basis  for  a  potential  risk 
from  any  foreseeable  use  of  these 
enzyme  preparations. 

VII.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.24(b)(7)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

Vni.  Economic  Impact 

FDA  has  examined  the  impact  of  this 
final  rule  affirming  the  GRAS  status  of 
enzyme  preparations  from  animal  and 
plant  sources  under  Executive  Order 
12866  and  the  Regulatory  Flexibility  Act 
(Pub.  L.  96-354).  Executive  Order  12866 
directs  Federal  agencies  to  assess  the 
costs  and  benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety 
effects;  distributive  impacts;  and 
equity).  The  RegulatorjhFlexibility  Act 
requires  Federal  agencies  to  minimize 
the  economic  impact  of  their  regulations 
on  small  businesses. 

The  agency  finds  that  this  final  rule 
is  not  a  significant  regulatory  action  as 
defined  by  Executive  Order  12866.  The 
rule  requires  no  change  in  current 
industry  practice  concerning  the 
manufacture  and  use  of  these 


'The  EC  number  is  sufficient  to  define  the 
characterizing  activity  in  the  enzyme  preparation. 
Therefore.  FDA  is  not  including  the  EC  systematic 
name  in  the  regulation. 


substances.  Compliance  costs  to  firms 
are  therefore  estimated  to  be  zero.  The 
substances  that  are  the  subject  of  this 
document  pose  no  health  risks  to 
consumers  when  used  as  intended. 
Costs  to  consumers  are  therefore  also 
estimated  to  be  zero. 

In  accordance  with  the  Regulatory 
Flexibility  Act,  FDA  also  has 
determined  that  this  final  rule  will  not 
have  a  significant  adverse  impact  on  a 
substantial  number  of  small  businesses. 

DC.  References 

The  following  references  have  been 
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List  of  Subjects  in  21  CFR  Part  184 

Food  ingredients,  Incorporation  by 
reference. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  IDnigs  and  redelegated  to 
the  Director,  Center  for  Food  Safety  and 
Applied  Nutrition.  21  CFR  part  184  is 
amended  as  follows: 

PAFTT  184— DIRECT  FOOD 
SUBSTANCES  AFFIRMED  AS 
GENERALLY  RECOGNIZED  AS  SAFE 

1.  The  authority  citation  for  21  CFR 
part  184  continues  to  read  as  follows: 

Authority:  Sees.  201,  402,  409,  701  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act  (21 
U.S.C321.342.348,  371). 

2.  Section  184.1024  is  added  to 
subpart  B  to  read  as  follows: 

§184.1024    Bromelain. 

(a)  Bromelain  (CAS  Reg.  No.  9001- 
00-7)  is  an  enzyme  pre[>aration  derived 
from  the  pineapples  Ananas  comosus 
and  A.  bracteatus  L.  It  is  a  white  to  light 
tan  amorphous  powder.  Its 
characterizing  enzyme  activity  is  that  of 
a  peptide  hydrolase  (EC  3.4.22.32). 

(b)  The  ingredient  meets  the  general 
requirements  and  additional 
requirements  for  enzyme  preparations 
in  the  Food  Chemicals  Codex,  3d  ed. 
(1981),  p.  110,  which  is  incorporated  by 
reference  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  are 
available  from  the  National  Academy 
Press,  2101  Constitution  Ave.  NW., 
Washington,  IX,  or  may  be  examined  at 
the  Office  of  Premarket  Approval  (HFS- 
200),  Food  and  Drug  Administration, 
200  C  St.  SW.,  Washington,  DC,  and  the 
Office  of  the  Federal  Register,  800  North 
Capitol  St.  NW.,  suite  700,  Washington, 
DC. 

(c)  In  accordance  with  §  184.1(b)(1), 
the  ingredient  is  used  in  food  with  no 
limitation  other  than  current  good 
manufacturing  practice.  The  affirmation 
of  this  ingredient  as  GRAS  as  a  direct 
food  ingredient  is  based  upon  the 
following  current  good  manufacturing 
practice  conditioas  of  use: 

(1)  The  ingredient  is  used  as  an 
enzyme  as  defined  in  §  170.3(o)(9)  of 
this  chapter  to  hydrolyze  proteins  or 
polypeptides. 

(2)  Tne  ingredient  is  used  in  food  at 
levels  not  to  exceed  current  good 
manufacturing  practice. 

3.  Section  184.1034  is  added  to 
subpart  B  to  read  as  follows: 

§184.1034    Catalase  (bovine  liver). 

(a)  Catalase  (bovine  liver)  (CAS  Reg. 
No.  9001-05-2)  is  an  enzyme 
preparation  obtained  from  extracts  of 


bovine  liver.  It  is  a  partially  purified 
liquid  or  powder.  Its  characterizing 
enzyme  activity  is  catalase  (EC  1.11.1.6). 

(b)  The  ingredient  meets  the  general 
requirements  and  additional 
requirements  for  enzyme  preparations 
in  the  Food  Chemicals  Codex,  3d  ed. 
(1981),  p.  110,  which  is  incorporated  by 
reference  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  are 
available  from  the  National  Academy 
Press.  2101  Constitution  Ave.,  NW., 
Washington.  DC  20418,  or  may  be 
examined  at  the  Office  of  Premarket 
Approval  (HFS-200),  Food  and  Drug 
Administration,  200  C  St.,  SW., 
Washington,  DC,  and  the  Office  of  the 
Federal  Register,  800  North  Capitol  St. 
NW..  suite  700.  Washington.  DC. 

(c)  In  accordance  with  §  184.1(b)(1). 
the  ingredient  is  used  in  food  with  no 
limitation  other  than  current  good 
manufacturing  practice.  The  affirmation 
of  this  ingredient  as  GRAS  as  a  direct 
food  ingredient  is  based  upon  the 
following  current  good  manufacturing 
practice  conditions  of  use: 

(1)  The  ingredient  is  used  as  an 
enzyme  as  defined  in  §  170.3(o)(9)  of 
this  chapter  to  decompose  hydrogen 
peroxide. 

(2)  The  ingredient  is  used  in  food  at 
levels  not  to  exceed  current  good 
manufacturing  practice. 

4.  Section  184.1316  is  added  to 
subpart  B  to  read  as  follows: 

§184.1316    Ficin. 

(a)  Ficin  (CAS  Reg.  No.  9001-33-6)  is 
an  enzyme  preparation  obtained  from 
the  latex  of  species  of  the  genus  Ficus, 
which  include  a  variety  of  tropical  fig 
trees.  It  is  a  white  to  off-white  powder. 
Its  characterizing  enzyme  activity  is  that 
of  a  peptide  hydrolase  (EC  3.4.22.3). 

(b)  Tne  ingredient  meets  the  general 
requirements  and  additional 
requirements  for  enzyme  preparations 
in  the  Food  Chemicals  Codex,  3d  ed. 
(1981),  p.  110,  which  is  incorporated  by 
reference  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  are 
available  from  the  National  Academy 
Press,  2101  Constitution  Ave.,  NW.. 
Washington,  DC  20418,  or  may  be 
examined  at  the  Office  of  Premarket 
Approval  (HFS-200),  Food  and  Drug 
Administration,  200  C  St..  SW., 
Washington,  DC,  and  the  Office  of  the 
Federal  Register,  800  North  Capitol  St., 
NW.,  suite  700,  Washington,  DC. 

(c)  In  accordance  with  §  184.1(b)(1), 
the  ingredient  is  used  in  food  with  no 
limitation  other  than  current  good 
manufacturing  practice.  The  affirmation 
of  this  ingredient  as  GRAS  as  a  direct 
food  ingredient  is  based  upon  the 
following  current  good  manufacturing 
practice  conditions  of  use: 
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(1)  The  ingredient  is  used  as  an 
enzyme  as  defined  in  §  170.3(o)(9)  of 
this  chapter  to  hydrolyze  proteins  or 
polypeptides. 

(2)  The  ingredient  is  used  in  food  at 
levels  not  to  exceed  current  good 
manufacturing  practice. 

5.  Section  184.1415  is  added  to 
subpart  B  to  read  as  follows: 

§  1 84.1 41 5    Animal  lipase. 

(a)  Animal  lipase  (CAS  Reg.  No. 
9001-62-1)  is  an  enzyme  preparation 
obtained  from  edible  forestomach  tissue 
of  calves,  kids,  or  lambs,  or  from  animal 
pancreatic  tissue.  The  enzyme 
preparation  may  be  produced  as  a  tissue 
preparation  or  as  an  aqueous  extract.  Its 
characterizing  enzyme  activity  is  that  of 
a  triacylglycerol  hydrolase  (EC  3.1.1.3). 

(b)  The  ingredient  meets  the  general 
requirements  and  additional 
requirements  for  enzyme  preparations 
in  the  Food  Chemicals  Codex,  3d  ed. 
(1981),  p.  110,  which  is  incorporated  by 
reference  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  are 
available  from  the  National  Academy 
Press,  2101  Constitution  Ave.,  NW., 
Washington,  DC  20418,  or  may  be 
examined  at  the  Office  of  Premarket 
Approval  (HFS-200).  Food  and  Drug 
Administration,  200  C  St.,  SW., 
Washington,  DC,  and  the  Office  of  the 
Federal  Register.  800  North  Capitol  St., 
NW.,  suite  700,  Washington,  DC. 

(c)  In  accordance  with  §  184.1(b)(1), 
the  ingredient  is  used  in  food  with  no 
limitation  other  than  current  good 
manufacturing  practice.  The  affirmation 
of  this  ingredient  as  GRAS  as  a  direct 
food  ingredient  is  based  upon  the 
following  current  good  manufacturing 
practice  conditions  of  use: 

(1)  The  ingredient  is  used  as  an 
enzyme  as  defined  in  §  170.3(o)(9)  of 
this  chapter  to  hydrolyze  fatty  acid 
glycerides. 

(2)  The  ingredient  is  used  in  food  at 
levels  not  to  exceed  current  good 
manufacturing  practice. 

6.  Section  184.1443a  is  added  to 
subpart  B  to  read  as  follows: 

§184.14433    Malt 

(a)  Malt  is  an  enzyme  preparation 
obtained  from  barley  which  has  been 
softened  by  a  series  of  steeping 
operations  and  germinated  under 
controlled  conditions.  It  is  a  brown, 
sweet,  and  viscous  liquid  or  a  white  to 
tan  powder.  Its  characterizing  enzyme 
activities  are  a-amylase  (EC  3.2.1.1.)  and 
P-amylase  (EC  3.2.1.2). 

(b)  The  ingredient  meets  the  general 
requirements  and  additional 
requirements  for  enzyme  preparations 
in  the  Food  Chemicals  Codex,  3d  ed. 
(1981),  p.  110,  which  is  incorporated  by 


reference  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  are 
available  from  the  National  Academy 
Press,  2101  Constitution  Ave.,  NW., 
Washington,  DC  20418,  or  may  be 
examined  at  the  Office  of  Premarket 
Approval  (HFS-200),  Food  and  Drug 
Administration,  200  C  St.,  SW.. 
Washington,  DC,  and  the  Office  of  the 
Federal  Register.  800  North  Capitol  St.. 
NW.,  suite  700,  Washington,  DC. 

(c)  In  accordance  with  §  184.1(b)(1), 
the  ingredient  is  used  in  food  with  no 
limitation  other  than  current  good 
manufacturing  practice.  The  affirmation 
of  this  ingredient  as  GRAS  as  a  direct 
food  ingredient  is  based  upon  the 
following  current  good  manufacturing 
practice  conditions  of  use: 

(1)  The  ingredient  is  used  as  an 
enzyme  as  defined  in  §  170.3(o)(9)  of 
this  chapter  to  hydrolyze  starch  or 
starch-derived  polysaccharides. 

(2)  The  ingredient  is  used  in  food  at 
levels  not  to  exceed  current  good 
manufacturing  practice. 

7.  Section  184.1583  is  added  to 
subpart  B  to  read  as  follows: 

§184.1583    Pancreatin. 

(a)  Pancreatin  (CAS  Reg.  No.  8049- 
47-6)  is  an  enzyme  preparation 
obtained  from  porcine  or  bovine 
pancreatic  tissue.  It  is  a  white  to  tan 
powder.  Its  characterizing  enzyme 
activity  that  of  a  peptide  hydrolase  (EC 
3.4.21.36). 

(b)  The  ingredient  meets  the  general 
requirements  and  additional 
requirements  in  the  Food  Chemicals 
Codex,  3d  ed.  (1981),  p.  110,  which  is 
incorporated  by  reference  in  accordance 
with  5  U.S.C.  552(a)  and  1  CFR  part  51. 
Copies  are  available  from  the  National 
Academy  Press.  2101  Constitution  Ave. 
NW..  Washington,  DC  20418,  or  may  be 
examined  at  the  Office  of  Premarket 
Approval  (HFS-200).  Food  and  Drug 
Administration,  200  C  St.  SW., 
Washington,  DC,  and  the  Office  of  the 
Federal  Register.  800  North  Capitol  St. 
NW..  suite  700.  Washington.  DC. 

(c)  In  accordance  with  §  184.1(b)(1). 
the  ingredient  is  used  in  food  with  no 
limitation  other  than  current  good 
manufacturing  practice.  The  affirmation 
of  this  ingredient  as  GRAS  as  a  direct 
food  ingredient  is  based  upon  the 
following  current  good  manufacturing 
practice  conditions  of  use: 

(1)  The  ingredient  is  used  as  an 
enzyme  as  defined  in  §  170.3(o)(9)  of 
this  chapter  to  hydrolyze  proteins  or 
polypeptides. 

(2)  Tne  ingredient  is  used  in  food  at 
levels  not  to  exceed  current  good 
manufacturing  practice. 

8.  Section  184.1595  is  added  to 
subpart  B  to  read  as  follow.s: 


§184.1595    Pepsin. 

(a)  Pepsin  (CAS  Reg.  No.  9001-75-6) 
is  an  enzyme  preparation  obtained  from 
the  glandular  layer  of  hog  stomach.  It  is 
a  white  to  light  tan  powder,  amber 
paste,  or  clear  amber  to  brown  liquid.  Its 
characterizing  enzyme  activity  is  that  of 
a  peptide  hydrolase  (EC  3.4.23.1). 

(b)  The  ingredient  meets  the  general 
requirements  and  additional 
requirements  for  enzyme  preparations 
in  the  Food  Chemicals  Codex,  3d  ed. 
(1981),  p.  110,  which  is  incorporated  by 
reference  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  are 
available  from  the  National  Academy 
Press,  2101  Constitution  Ave.  NW., 
Washington,  DC  20418,  or  may  be 
examined  at  the  Office  of  Premarket 
Approval  (HFS-200),  Food  and  Drug 
Administration,  200  C  St.  SW., 
Washington,  DC,  and  the  Office  of  the 
Federal  Register,  800  North  Capitol  St. 
NW..  suite  700,  Washington,  EX:. 

(c)  In  accordance  with  §  184.1(b)(1). 
the  ingredient  is  used  in  food  with  no 
limitation  other  than  current  good 
manufacturing  practice.  The  affirmation 
of  this  ingredient  as  GRAS  as  a  direct 
food  ingredient  is  based  upon  the 
following  current  good  manufacturing 
practice  conditions  of  use: 

(1)  The  ingredient  is  used  as  an 
enzyme  as  defined  in  §  170.3(o)(9)  of 
this  chapter  to  hydrolyze  proteins  or 
polypeptides. 

(2)  The  ingredient  is  used  in  food  at 
levels  not  to  exceed  cxirrent  good 
manufacturing  practice. 

9.  Section  184.1914  is  added  to 
subpart  B  to  read  as  follows: 

§184.1914    Trypsin. 

(a)  Trypsin  (CAS  Reg.  No.  9002-07-7) 
is  an  enzyme  preparation  obtained  from 
purified  extracts  of  porcine  or  bovine 
pancreas.  It  is  a  white  to  tan  amorphous 
powder.  Its  characterizing  enzyme 
activity  is  that  of  a  peptide  hydrolase 
(EC  3.4.21.4). 

(b)  The  ingredient  meets  the  general 
requirements  and  additional 
requirements  for  enzyme  preparations 
in  the  Food  Chemicals  Codex,  3d  ed. 
(1981).  p.  110.  which  is  incorporated  by 
reference  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  are 
available  from  the  National  Academy 
Press,  2101  Constitution  Ave.  NW., 
Washington,  DC  20418,  or  may  be 
examined  at  the  Office  of  Premarket 
Approval  (HFS-200),  Food  and  Drug 
Administration,  200  C  St.  SW., 
Washington,  DC,  and  the  Office  of  the 
Federal  Register,  800  North  Capitol  St. 
NW..  suite  700,  Washington,  DC. 

(c)  In  accordance  with  §  184.1(b)(1). 
the  ingredient  is  used  in  food  with  no 
limitation  other  than  current  good 
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manufacturing  practice.  The  affirmation 
of  this  ingredient  as  GRAS  as  a  direct 
food  ingredient  is  based  upon  the 
following  current  good  manufacturing 
practice  conditions  of  use: 

(1)  The  ingredient  is  used  as  an 
enzyme  as  defined  in  §  170.3(o)(9)  of 
this  chapter  to  hydrolyze  proteins  or 
polypeptides. 

(2)  Tne  ingredient  is  used  in  food  at 
levels  not  to  exceed  current  good 
manufacturing  practice. 

Dated:  June  14.  1995. 
Fred.  R.  Shank. 

Director.  Center  for  Food  Safety  and  Applied 

Nutrition. 

|FR  Doc.  95-15239  Filed  6-23-95:  8:45  am] 

BILUNG  CODE  4160-01-P 


DEPARTMENT  OF  EDUCATION 

34  CFR  Parts  75,  200,  201,  364,  365, 
366,  367,  386,  388,  396,  403,  405,  406, 
607,  641, 647,  and  682 

Announcement  of  Effective  Dates 

agency:  Department  of  Education. 
ACTION:  Notice  of  effective  dates. 

SUMMARY:  Prior  to  its  amendment  by  the 
Improving  America's  Schools  Act  of 
1994  (lASA),  section  431(d)  of  the 
General  Education  Provisions  Act 
(GEPA)  required  that  most  Department 
of  Education  regulatory  doounents  be 
published  in  the  Federal  Register  for 
forty-five  (45)  calendar  days,  or  longer  if 
Congress  took  certain  adjournments, 
before  they  became  effective.  Since 
future  congressional  adjournments 
could  not  be  predicted  with  certainty 
when  a  docimient  was  published,  the 
Department  could  not  announce  a 
specific  effective  date  at  the  time  of 
publication.  This  notice  announces  the 
effective  dates  for  certain  regulatory 
documents  subject  to  the  delayed 
effective  date  requirement  of  section 
431(d)  prior  to  its  amendment. 
DATES:  For  effective  dates,  see 
SUPPLEMENTARY  INFORMATION. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  C.  Depew,  Division  of 
Regulations  Management,  Office  of  the 
General  Counsel,  U.S.  Department  of 
Education.  Room  5112.  FB-10,  600 
Independence  Avenue  SW.. 
Washington,  DC  20202-2241;  telephone: 
(202) 401-8300. 

Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  GEPA 
section  431(d)  was  amended  by  the 


lASA,  Pub.  L.  103-382.  enacted  October 
20,  1994.  Section  431  was  also 
redesignated  as  section  437.  As  a 
consequence  of  the  new  legislation, 
regulations  of  the  Department  are  no 
longer  subject  to  a  45-day  delayed 
effective  date.  This  notice  announces 
the  effective  dates  for  those  regulations 
subject  to  the  previous  statutory 
requirement  for  the  delayed  effective 
date.  In  the  future,  as  a  result  of  the  new 
legislation,  it  will  not  be  necessary  for 
the  Department  to  publish  a  special 
announcement  of  effective  dates. 

The.effective  date  provision  for  each 
of  the  regulatory  documents  included  in 
the  notice  stated  that  the  effective  date 
would  be  aimounced  in  a  notice 
published  in  the  Federal  Register. 
Accordingly,  this  notice  announces  the 
following  effective  dates: 

1.  34  CFR  Part  682,  final  regulations  for 

the  Federal  Family  Education  Loan 
Program,  published  May  17,  1994 
(59  FR  25744). 
DATES:  Effective  date:  July  1, 1994. 

2.  34  CFR  Part  75,  final  regulations  for 

Direct  Grant  Programs,  published 
June  10, 1994  (59  FR  30258). 
DATES:  Effective  date:  July  25, 1994. 

3.  34  CFR  Part  386,  final  regulations  for 

Rehabilitation  Training: 
Rehabilitation  Long-Term  Training, 
published  June  16,  1994  (59  FR 
31060). 
DATES:  Effective  date:  July  31, 1994. 

4.  34  CFR  Part  641,  final  regulations  for 

the  Faculty  Development 
Fellowship  Program,  published  July 
1,1994  (59  FR  34198). 
DATES:  Effective  date:  August  15. 
1994. 

5.  34  CFR  Parts  403,  405,  and  406,  final 

regulations  for  the  State  Vocational 
and  Applied  Technology  Education 
Program,  National  Tech -Prep 
Education  Program,  and  State- 
Administer  Tech-Prep  Education 
Program,  published  July  28,  1994 
(59  FR  38512). 
DATES:  Effective  date:  September  21, 
1994. 

6.  34  CFR  Part  388,  final  regulations  for 

State  Vocational  Rehabilitation  Unit 
In-Service  Training,  published 
August  5, 1994  (59  FR  40176). 
DATES:  Effective  date:  September  21, 
1994. 

7.  34  CFR  Parts  200  and  201,  final 

regulations  for  the  Chapter  1 
Program  in  Local  Educational 
Agencies  and  Chapter  1 — Migrant 
Education  Program,  published 
August  10.  1994  (59  FR  41168). 
DATES:  Effective  date:  September  24. 
1994. 

8.  34  CFR  Parts  364,  365,  366.  and  367, 

final  regulations  for  State 


Independent  Living  Services 
Program  and  Centers  for 
Independent  Living  Program: 
General  Provisions,  State 
Independent  Living  Services, 
Centers  for  Independent  Living,  and 
Independent  Living  Services  for 
Older  Individuals  Who  Are  Blind, 
published  August  15,  1994  (59  FR 
41908). 
DATES:  Effective  date:  September  29, 
1994. 

9.  34  CFR  Part  607,  final  regulations  for 

the  Strengthening  Institutions 
Program,  published  August  15, 
1994  (59  FR  41914). 
DATES:  Effective  date:  September  29, 
1994. 

10.  34  CFR  Part  647,  final  regulations  for 

the  Ronald  E.  McNair 
Postbaccalaureate  Achievement 
Program,  published  August  25, 
1994  (59  FR  43986). 
DATES:  Effective  date:  November  7, 
1994. 

11.  34  CFR  Part  396,  final  regulations  for 

Training  Interpreters  for  Individuals 
Who  Are  Deaf  and  Individuals  Who 
Are  Deaf-Blind,  published  October 
14,  1994  (59  FR  52218). 
DATES:  Effective  date:  November  28, 
1994. 

Dated:  June  21. 1995. 
Judith  A.  Winston, 

General  Counsel. 

[FR  Doc.  95-15559  Filed  fr-23-95;  8:45  am) 

BILUNQ  CODE  4000-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  63 
[AD-FRL-S225-9] 

National  Emission  Standards  for 
Hazardous  Air  Pollutants  for  Source 
Categories:  Gasoline  Distribution 
(Stage  I) 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Final  rule;  correction. 

SUMMARY:  This  document  makes 
clarifications  and  corrects  errors  in  the 
regulatory  text  of  the  final  rule  for 
National  Emission  Standards  for 
Gasoline  Distribution  Facilities  (Bulk 
Gasoline  Terminals  and  Pipeline 
Breakout  Stations)  which  appeared  in 
the  Federal  Register  on  December  14, 
1994  (59  FR  64303). 
EFFECTIVE  DATE:  December  14, 1994. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
general  and  technical  information 
concerning  the  final  rule,  contact  Mr. 
Stephen  Shedd.  Waste  and  Chemical 
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Processes  Group,  Emission  Standards 
Division  (MD-13),  U.S.  Environmental 
Protection  Agency,  Research  Triangle 
Park,  North  Carolina  27711;  telephone 
(919)  541-5397.  For  information 
regarding  the  test  methods  and 
procedures  referenced  in  the  rule, 
contact  Mr.  Roy  Huntley,  Emission 
Inventory  and  Factors  Group, 
Emissions,  Monitoring  and  Analysis 
Division  (MD-14),  U.S.  Environmental 
Protection  Agency,  Research  Triangle 
Park,  NC  27704;  telephone  (919)  541- 
1060. 

SUPPLEMENTARY  INFORMATION:  On 
December  14,  1994  (59  FR  64303),  the 
EPA  promulgated  regulations  requiring 
sources  to  achieve  emission  limits 
reflecting  application  of  the  maximum 
achievable  control  technology  (MACT) 
consistent  with  section  112  of  the  Clean 
Air  Act  (Act).  The  final  rule  regulates  all 
hazardous  air  pollutants  (HAP) 
identified  in  the  Act's  list  of  189  HAP 
that  are  emitted  from  new  and  existing 
bulk  gasoline  terminals  and  pipeline 
breakout  stations  at  plant  sites  that  are 
major  sources  of  HAP.  On  February  8, 
1995  (60  FR  7627),  the  Office  of  the 
Federal  Register  made  three  corrections 
to  the  regulatory  text  in  the  final  rule. 
Today,  four  additional  corrections  are 
being  made  to  correct  and  clarify 
requirements  in  the  National  Emission 
Standards  for  Gasoline  Distribution 
Facilities  (Bulk  Gasoline  Terminals  and 
Pipeline  Breakout  Stations). 

The  affected  pubUc  has  requested  that 
the  EPA  clarify  the  date  of  compliance 
for  testing,  reporting,  and  recordkeeping 
requirements  for  reducing  vapor  leakage 
from  gasoline  cargo  tanks  (tank  trucks 
and  railcars)  loading  at  major  source 
bulk  gasoline  terminals  affected  by  this 
rule.  The  regulatory  text  provided 
compliance  dates  for  the  equipment  that 
collects  and  processes  the  vapor 
displaced  from  cargo  tanks  and 
inadvertently  did  not  specify 
compliance  dates  for  the  cargo  tank  leak 
testing,  reporting,  and  recordkeeping 
requirements.  The  vapor  collection  and 
processing  equipment  requirements  in 
the  final  rule  are  required  to  be  met  by 
December  15,  1997  (three  years  from  the 
effective  date)  for  existing  terminals  and 
upon  startup  for  new  terminals.  The 
EPA  intended  that  the  rule  require  that 
all  the  components  of  this  vapor  control 
system  comply  during  the  same 
comphance  period,  including  cargo 
tanks.  Today's  notice  is  to  clarify  that 
the  comphance  date  for  both  the  cargo 
tank  requirements  and  the  other  loading 
rack  vapor  control  requirements  occur 
no  later  than  December  15, 1997  at 
existing  terminals  and  upon  startup  at 
new  terminals. 


A  typographical  error  was  made  on  an 
equation  in  the  regulatory  text  that 
calculates  the  minimum  allowable  final 
headspace  pressure  for  the  nitrogen 
pressure  decay  field  test  for  cargo  tanks. 
Additionally,  the  location  of  one 
variable  in  the  subject  equation  was 
incorrectly  specified.  Today's  notice 
corrects  the  typographical  error  in  both 
the  equation  and  the  location  of  one  of 
the  equation's  variables. 

Dated:  June  15, 1995. 

Mary  0.  Nichols, 

Acting  Assistant  Administrator  for  Air  and 
Radiation. 

The  following  corrections  are  being 
made  in  the  regulatory  text  for:  National 
Emission  Standards  for  Gasoline 
Distribution  Facilities  (Bulk  Gasoline 
Terminals  and  Pipeline  Breakout 
Stations)  published  in  the  Federal 
Register  on  December  14, 1994  (59  FR 
64303). 

§63.422    [Corrected] 

1.  In  paragraph  (b)  of  §  63.422  on  page 
64320,  column  1,  remove  the  second 
sentence  "Each  ovnier  or  operator  shall 
comply  as  expeditiously  as  practicable, 
but  no  later  than  December  15,  1997  at 
existing  faciUties  and  upon  startup  for 
new  facilities." 

2.  In  §  63.422  on  page  64320,  column 
1,  add  a  new  paragraph  (d)  as  follows: 
"(d)  Each  owner  or  operator  shall  meet 
the  requirements  in  all  paragraphs  of 
this  section  as  expeditiously  as 
practicable,  but  no  later  than  December 
15,  1997  at  existing  facilities  and  upon 
startup  for  new  facilities." 

§63.425    [Corracted] 

3.  The  equation  in  the  paragraph  (g)(3) 
of  §  63.425  on  page  64321,  colimm  3,  is 
revised  to  read  as  follows: 


Pf  =  18 


f(18-N)t5(v,)J 


18 


4.  The  reference  to  Table  2  in 
paragraph  (g)(3)  of  §63.425  on  page 
64322,  column  1.  first  two  lines,  is 
revised  to  read  as  follows:  "column  of 
Table  2  of  §  63.425(e)(1),  inches  HjO." 

[FR  Doc.  95-15431  Filed  6-23-95;  8:45  am] 
BtLUNGCOOe  696»-6»-P 


40  CFR  Part  70 
(AD-FRL-6226-7] 

Clean  Air  Act  Final  Full  Approval  of 
Operating  Permits  Program;  State  of 
South  Carolina 

agency:  Environmental  Protection 

Agency  (EPA). 

action:  Final  full  approval. 

summary:  The  EPA  is  promulgating  full 
approval  of  the  Operating  Permits 
Program  submitted  by  the  State  of  South 
Carolina  through  the  South  Carolina 
Department  of  Health  and 
Environmental  Control  (DHEC)  for  the 
purpose  of  complying  with  Federal 
requirements  for  an  approvable  State 
program  to  issue  operating  permits  to  all 
major  stationary  sources  and  to  certain 
other  sources. 

EFFECTIVE  DATE:  July  26, 1995. 
addresses:  Copies  of  the  State's 
submittal  and  other  supporting 
information  used  in  developing  the  final 
full  approval  are  available  for  inspection 
during  normal  business  hours  at  the 
following  location:  U.S.  Environmental 
Protection  Agency,  Region  4,  345 
Courtland  Street  NE,  Atlanta,  Georgia 
30365,  on  the  3rd  floor  of  the  Tower 
Building.  Interested  persons  wanting  to 
examine  these  documents,  contained  in 
EPA  docket  number  SC-94-01,  should 
make  an  appointment  at  least  24  hours 
before  the  visiting  day. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kelly  Fortin,  Title  V  Program 
Development  Team,  Air  Programs 
Branch,  Air  Pesticides  &  Toxics 
Management  Division,  U.S.  EPA  Region 
4,  345  Courtland  Street  NE,  Atlanta.  GA 
30365,  (404)  347-3555  extension  4223. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  and  Purpose 

A.  Introduction 

Title  V  of  the  1990  Clean  Air  Act 
Amendments  (sections  501-507  of  the 
Clean  Air  Act  ("the  Act")),  and 
implementing  regulations  at  40  Code  of 
Federal  Regulations  (CFR)  part  70 
require  that  States  develop  and  submit 
operating  permits  programs  to  EPA  by 
November  15, 1993,  and  that  EPA  act  to 
approve  or  disapprove  each  program 
within  1  year  after  receiving  the 
submittal.  EPA's  program  review  occurs 
pursuant  to  secuon  502  of  the  Act  and 
the  part  70  regulations,  which  together 
outline  criteria  for  approval  or 
disapproval.  Where  a  program 
substantially,  but  not  fully,  meets  the 
requirements  of  part  70,  EPA  may  grant 
the  program  interim  approval  for  a 
period  of  up  to  two  years.  If  EPA  has  not 
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fully  approved  a  program  by  two  years 
after  the  November  15,  1993  date,  or  by 
the  end  of  an  interim  program,  it  must 
establish  and  implement  a  Federal 
program.         << 

On  January  24, 1995.  EPA  proposed 
full  approval  of  the  operating  permits 
program  for  the  State  of  South  Carolina. 
See  60  FR  4583.  The  January  24, 1995 
notice  also  proposed  approval  of  South 
Carolina's  interim  mechanism  for 
implementing  section  112(g)  and  for 
delegation  of  section  112  standards  as 
promulgated.  Public  comment  was 
solicited  on  these  proposed  actions. 
EPA  received  five  letters  commenting 
on  the  proposal,  which  are  summarized 
and  addressed  below.  In  this  document 
EPA  is  taking  final  action  to  approve  the 
operating  permits  program  and  the 
112(g)  and  112(1)  mechanisms  noted 
above  for  the  State  of  South  Carolina. 

n.  Final  Action  and  Implications 

A.  Analysis  of  State  Submission  and 
Response  to  Public  Comments 

On  January  24, 1995,  EPA  proposed 
full  approval  of  the  State  of  South 
Carolina's  Title  V  Operating  Permit 
Program.  See  60  FR  4583.  The  program 
elements  discussed  in  the  proposed 
notice  are  unchanged  from  the  proposed 
notice  and  continue  to  fully  meet  the 
requirements  of  40  CFR  part  70. 

All  written  comments  received  during 
the  public  comment  period  were 
reviewed  and  considered  by  EPA  prior 
to  taking  final  agency  action.  EPA 
received  five  comment  letters  that 
addressed  four  general  issues:  (1)  the 
definition  of  title  I  modification;  (2)  the 
definition  of  insignificant  activities;  (3) 
prompt  reporting  of  deviations;  and  (4) 
implementation  of  section  112(g).  EPA's 
response  to  the  comments  and 
discussion  of  these  issues  is  given  in 
this  section.  The  original  comment 
letters  can  be  foimd  in  the  docket  for 
this  action,  which  is  available  for  review 
at  the  address  given  above. 

1.  Definition  of  Title  I  Modification 

DHEC  regulations  contain  a  definition 
of  the  phrase  "title  I  modification"  that 
does  not  include  changes  that  occur 
under  the  State's  minor  new  source 
review  regulations  approved  into  the 
South  Carolina  State  Implementation 
Plan  (SIP).  All  five  commenters  stated 
that  they  believed  this  "narrower" 
definition  contained  in  the  State's  rule 
was  the  appropriate  definition  for  the 
implementation  of  title  V. 

This  issue  is  discussed  in  detail  in 
EPA's  January  24, 1995  proposal  to 
approve  South  Carolina's  program.  See 
60  FR  4583.  As  discussed  in  tJiat  notice, 
EPA  has  not  yet  determined  that  a 


narrower  definition  of  "title  I 
modification"  is  incorrect  and  thus  a 
basis  for  disapproval  or  interim 
approval.  For  further  rationale  on  EPA's 
position  on  the  determination  of  what 
constitutes  a  "title  I  modification,"  see 
EPA's  final  interim  approval  of  the  State 
of  Washington's  part  70  operating 
permits  program  (59  FR  55813. 
November  9, 1994). 

For  the  reasons  discussed  in  the 
proposal,  EPA  is  approving  South 
Carolina's  use  of  a  narrower  definition 
of  "title  I  modification"  at  this  time. 
However,  should  EPA  make  a  final 
determination  that  such  a  narrow 
definition  of  "title  I  modification"  is 
incorrect.  South  Carolina  will  be 
required  to  revise  their  regulations  so 
that  they  are  consistent  with  the  federal 
definition,  and  EPA  may  propose 
further  action  on  South  Carolina's 
program  so  that  the  State's  definition  of 
"title  I  modification"  could  become 
grounds  for  interim  approval. ^  A  state 
program  like  South  Carolina's  that 
receives  full  approval  of  its  narrower 
definition  pending  completion  of  EPA's 
rulemaking  must  ultimately  be  placed 
on  an  equal  footing  with  states  that 
receive  interim  approval  under  any 
revised  interim  approval  criteria 
because  of  the  same  issue.  EPA 
anticipates  that  any  action  to  convert 
the  full  approval  to  an  interim  approval 
would  be  affected  through  an  additional 
rulemaking,  so  as  to  ensure  that  there  is 
adequate  notice  of  change  in  the 
approval  status  and  applicability 
requirements. 

2.  Definition  of  Insignificant  Activities 

One  commenter  stated  that  South 
Carolina's  exemption  list  for 
insignificant  activities  is  too  restrictive 
and  that  by  proposing  "acceptable" 
levels  to  other  states,  EPA  is  improperly 
directing  the  adoption  of  arbitrarily  low 
emission  caps  to  define  insignificant 
activities  that  clearly  restricts  permitting 
authority  discretion. 

In  this  action,  EPA  is  approving  the 
process  established  by  DHEC  to 
determine  insignificant  activities  and 
emissions  levels  (South  Carolina's 
Regulation  61-62.70.5(c)).  DHEC  had 
discretion  to  propose  emission  levels 
other  than  those  used  by  other  states 
and  may  adopt  a  program  more  stringent 
than  any  proposed  by  EPA.  EPA 
disagrees  that  it  is  inappropriate  for  the 
Agency  to  provide  guidance  or 


'  State  programs  with  a  narrower  "title  I 
modification"  definition  that  were  approved  by 
EPA  before  the  Agency  decision  thai  such  a 
narrower  definition  is  inappropriate,  would  be 
considered  deficient,  but  would  be  eligible  for 
interim  approval  under  revised  40  CFR  70.4(b). 


suggested  emission  levels  to  state  and 
local  agencies. 

3.  "Prompt"  Reporting  of  E)eviations 
From  Permit  Limits 

EPA  received  three  comments  that 
argued  that  state  programs  need  not 
define  "prompt"  reporting  deviations  in 
their  regulations  and  disagreed  that 
prompt  reporting  must  be  more  frequent 
than  semi-annually.  The  commenters 
stated  that  the  24  hour  limitation  DHEC 
has  committed  to  include  as  a  standard 
permit  condition  is  too  restrictive  and 
the  permits  should  allow  at  least  two 
working  days  for  reporting,  consistent 
with  the  time  period  allowed  for 
emergencies  under  40  CFR  70.6(g). 

As  discussed  in  EPA's  proposed 
approval  of  South  Carolina's  program, 
part  requires  prompt  reporting  of 
deviations  from  permit  requirements. 
Section  70.6(a)(3)(iii)(B)  requires  the 
permitting  requirements.  Section 
70.6(a)(3)(iii)(B)  requires  the  permitting 
authority  to  define  prompt  in  relation  to 
the  degree  and  type  of  deviation  likely 
to  occur  and  the  applicable 
requirements.  Although  the  permit 
program  regulations  should  define 
prompt  for  purposes  of  administrative 
efficiency  and  clarity,  EPA  stated  in  the 
proposal  that  an  acceptable  alternative 
is  to  define  prompt  in  each  individual 
permit. 

EPA  also  stated  that  it  believes  that 
"prompt"  should  generally  be  defined 
as  requiring  reporting  within  two  to  ten 
days  of  the  deviation,  but  that  states 
could  propose  alternative  time  periods 
that  they  considered  more  appropriate. 
However,  prompt  reporting  must  be 
more  frequent  than  the  semiannual 
reporting  requirement  under  40  CFR 
70.6(a)(3)(iii)(A),  which  is  a  distinct 
reporting  obligation. 

The  State  of  South  Carolina  has  not 
defined  prompt  in  its  program 
regulations  with  respect  to  reporting  of 
deviations,  but  has  committed  to 
include  such  a  requirement  as  a 
standard  condition  in  permits.  The  state 
will  require  notification  to  the 
appropriate  district  office  within  24 
hours  and  written  notification  to  the 
DHEC  within  30  days.  EPA. may  veto 
permits  that  do  not  require  sufficiently 
prompt  reporting  of  deviations. 

4.  Implementation  of  Section  112(g) 

EPA  received  several  comments 
regarding  the  proposed  approval  of  the 
use  of  South  Carolina's  preconstruction 
permitting  program  for  the  purpose  of 
implementing  section  112(g)  during  the 
transition  period  between  title  V 
approval  and  adoption  of  a  State  rule 
implementing  EPA's  section  112(g) 
regulations.  The  commenters  argued 


that  South  Carolina  should  not  and 
cannot  implement  section  112(g)  until: 
(1)  EPA  has  promulgated  a  section 
112(g)  regulation,  and  (2)  the  State  has 
a  section  112(g)  program  in  place.  The 
commenters  also  argued  that  South 
Carolina's  preconstruction  review 
program  can  not  serve  as  a  means  to 
implement  section  112(g)  because  it  was 
not  designed  for  that  purpose. 

EPA's  proposal  was  based  in  part  on 
an  interpretation  of  the  Act  that  would 
require  sources  to  comply  with  section 
1 12(g)  beginning  on  the  date  of  approval 
of  the  title  V  program,  regardless  of 
whether  EPA  had  completed  its  section 
112(g)  rulemaking.  The  EPA  has  since 
revised  this  interpretation  of  the  Act  in 
a  Federal  Register  notice  published  on 
February  14,  1995.  See  60  FR  8333.  The 
revised  interpretation  postpones  the 
effective  date  of  section  112(g)  until 
after  EPA  has  promulgated  a  rule 
addressing  that  provision.  The  rationale 
for  the  revised  interpretation  is  set  forth 
in  detail  in  the  above  referenced  notice. 

The  section  112(g)  interpretive  notice 
explains  that  EPA  is  still  considering 
whether  the  effective  date  of  section 
112(g)  should  be  delayed  beyond  the 
date  of  promulgation  of  the  Federal  rule 
so  as  to  allow  states  time  to  adopt  rules 
implementing  the  Federal  rule,  and  that 
EPA  will  provide  for  any  such 
additional  delay  in  the  final  section 
112(g)  rulemaking.  Unless  and  xmtil 
EPA  provides  for  such  an  additional 
postponement  of  section  112(g),  South 
Carolina  must  have  a  federally 
enforceable  mechanism  for 
implementing  section  112(g)  during  the 
period  between  promulgation  of  the 
Federal  section  112(g)  rule  and  State 
adoption  of  implementing  regulations. 

EPA  is  aware  that  South  Carolina 
lacks  a  program  designed  specifically  to 
implement  section  112(g).  However, 
South  Carolina  does  have  a 
preconstruction  review  program  that 
can  serve  as  an  adequate 
implementation  vehicle  during  the 
transition  period  because  it  would  allow 
South  Carolina  to  select  control 
measures  that  would  meet  maximum 
achievable  control  technology  (MACT) 
and  incorporate  these  measures  into  a 
federally  enforceable  preconstruction 
permit.  South  Carolina  should  be  able  to 
impose  federally  enforceable  measures 
reflecting  MACT  for  most,  if  not  all, 
changes  qualifying  as  modification, 
construction,  or  reconstruction  under 
section  112(g),  because  most  section 
112(b)  pollutants  are  also  criteria 
pollutants.  Moreover,  measures 
designed  to  limit  criteria  pollutant 
emissions  will  often  have  the  incidental 
effect  of  limiting  non-criteria  Hazardous 
Air  Pollutants  (HAPs).  In  the  situation 


where  South  Carolina's  preconstruction 
permit  program  cannot  be  used,  the 
State  may  utilize  its  title  V  permitting 
program  to  make  any  required  MACT 
determinations. 

For  this  reason,  EPA  is  finalizing  its 
approval  of  the  use  of  South  Carolina's 
preconstruction  review  program  for  the 
purpose  of  implementing  section  112(g) 
during  the  transition  period  between 
promulgation  of  the  section  112(g)  rule 
and  adoption  by  South  Carolina  of  rules 
established  to  implement  section  112(g). 
The  scope  of  this  approval  is  narrowly 
lunited  to  section  112(g)  and  does  not 
confer  or  imply  approval  for  purposes  of 
any  other  provision  under  the  Act.  This 
approval  will  be  without  effect  if  EPA 
decides  in  the  final  section  112(g)  rule 
that  sources  are  not  subject  to  the 
requirements  of  the  rule  until  State 
regulations  are  adopted.  The  duration  of 
this  approval  is  limited  to  18  months 
following  promulgation  by  EPA  of  the 
section  112(g)  rule  in  order  to  provide 
adequate  time  for  the  State  to  adopt 
regulations  consistent  with  the  Federal 
requirements. 

B.  Final  Action 

EPA  is  promulgating  full  approval  of 
the  operating  permits  program 
submitted  to  EPA  by  the  State  of  South 
Carolina  on  November  15, 1993.  Among 
other  things,  the  State  of  South  Carolina 
has  demonstrated  that  the  program  will 
be  adequate  to  meet  the  minimum 
elements  of  a  state  operating  permits 
program  as  specified  in  40  CFR  part  70. 

The  State  of  South  Carolina's  part  70 
program  approved  in  this  document 
applies  to  all  part  70  sources  (as  defined 
in  the  approved  program)  within  the 
State  of  South  Carolina,  except  any 
sources  of  air  pollution  over  which  an 
Indian  Tribe  has  jurisdiction.  See,  e.g., 
59  FR  55813,  55815-55818  (Nov.  9, 
1994).  The  term  "Indian  Tribe"  is 
defined  under  the  Act  as  "any  Indian 
tribe,  band,  nation,  or  other  organized 
group  or  community,  including  any 
Alaska  Native  village,  which  is 
Federally  recognized  as  eligible  for  the 
special  programs  and  services  provided 
by  the  United  States  to  Indians  because 
of  their  status  as  Indians."  See  section 
302(r)  of  the  CAA;  see  also  59  FR  43956, 
43962  (Aug.  25,  1994);  58  FR  54364 
(Oct.  21.  1993). 

Requirements  for  approval,  specified 
in  40  CFR  70.4(b),  encompass  section 
112(1)(5)  requirements  for  approval  of  a 
program  for  delegation  of  section  112 
standards  as  promulgated  by  EPA  as 
they  apply  to  part  70  sources.  Section 
112(1)(5)  requires  that  the  State's 
program  contain  adequate  authorities, 
adequate  resources  for  implementation, 
and  an  expeditious  compliance 


schedule,  which  are  also  requirements 
under  part  70.  Therefore,  EPA  is  also 
promulgating  full  approval  under 
section  112(1)(5)  and  40  CFR  63.91  of 
the  State's  program  for  receiving 
delegation  of  section  112  standards  that 
are  unchanged  from  Federal  standards 
as  promulgated.  This  program  for 
delegations  applies  to  sources  covered 
by  the  part  70  program  as  well  as 
nonpart  70  sources. 

III.  Administrative  Requirements 

A.  Docket 

Copies  of  the  State's  submittal  and 
other  information  relied  upon  for  the 
final  full  approval,  including  the  five 
public  comments  received  on  tne 
proposal  and  reviewed  by  EPA,  are 
contained  in  docket  number  SC-94-01 
maintained  at  the  EPA  Regional  Office. 
The  docket  is  an  organized  and 
complete  file  of  all  the  information 
submitted  to,  or  otherwise  considered 
by,  EPA  in  the  development  of  this  final 
full  approval.  The  docket  is  available  for 
public  inspection  at  the  location  listed 
under  the  ADDRESSES  section  of  this 
document. 

B.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
has  exempted  this  action  from  Executive 
Order  12866  review. 

C.  Regulatory  Flexibility  Act 

EPA's  actions  under  section  502  of  the 
Act  do  not  create  any  new  requirements, 
but  simply  address  operating  permits 
programs  submitted  to  satisfy  the 
requirements  of  40  CFR  part  70.  Because 
this  action  does  not  impose  any  new 
requirements,  it  does  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

D.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate:  or  to  the  private  sector,  of 
$100  million  or  more.  Under  Section 
205,  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significantly 
or  uniquely  impacted  by  the  rule. 

EPA  tias  determined  that  the  approval 
action  promulgated  today  does  not 
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include  a  Federal  mandate  that  may^^- 
result  in  estimated  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  Federal  requirements. 
Accordingly,  no  additional  costs  to 
State,  local,  or  tribal  governments,  or  to 
the  private  sector,  result  from  this 
action. 

List  of  Subjects  in  40  CFR  Part  70 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control.  Intergovernmental 
relations.  Operating  permits.  Reporting 
and  recordkeeping  requirements. 

Dated:  June  14, 1995. 
Patrick  M.  Tobin, 

Acting  Regional  Administrator. 

Part  70,  title  40  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  70— {AMENDED] 

1.  The  authority  citation  for  part  70 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401.  et  seq. 

2.  Appendix  A  to  part  70  is  amended 
by  adding  the  entry  for  South  Carolina 
in  alphabetical  order  to  read  as  follows: 

Appendix  A  to  Part  70 — Approval 
Status  of  State  and  Local  Operating 
Permits  Programs 


South  Carolina 

(a)  Department  of  Health  and 
Environmental  Control:  submitted  on 
Novemt)er  12, 1993;  full  approval  effective  on 
July  26,  1995. 

(b)  (Reserved! 
***** 

[FR  Doc.  95-15574  Filed  &-23-95;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  Inspector  General 

42  CFR  Part  1001 

Health  Care  Programs:  Fraud  and 
Abuse;  Technical  Revision  to  the 
Scope  and  Effect  of  the  OIG  Exclusion 
Regulations 

AGENCY:  Office  of  Inspector  General 
(OIG),  HHS. 
ACnON:  Final  rule. 

SUMMARY:  This  document  sets  forth  a 
technical  revision  to  OIG  regulations  on 
program  integrity  for  Medicare  and  State 


Health  Care  programs,  concerning  the 
scope  and  effect  of  the  OIG's  program 
exclusion  regulations.  Prior  to  this 
revision,  the  regulations  provided  that  a 
program  exclusion  imposed  under  title 
XI  of  the  Social  Security  Act  was  to 
affect  future  participation  in  all  Federal 
nonprocurement  programs.  This 
revision  specifically  amends  the 
language  in  the  existing  regulations  to 
clarify  that  the  scope  of  an  exclusion  is 
now  applicable  to  all  Executive  Branch 
procurement  and  non-procurement 
programs  and  activities.  This  rule  is 
consistent  with  the  Federal  Acquisition 
Streamlining  Act,  and  the  Department's 
Common  Rule  on  debarment  and 
suspension  which  is  also  being 
amended  and  published  elsewhere  in 
this  issue  of  the  Federal  Register. 
EFFECTIVE  DATE:  This  regulation  is 
effective  on  August  25,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joel  J.  Schaer,  Office  of  Management  and 
Policy,  (202)  619-0089. 

SUPPLEMENTARY  INFORMATION: 

L  Technical  Revision  to  42  CFR 
1001.1901 

On  January  29,  1992,  the  Department 
of  Health  and  Human  Services 
published  a  final  rule  (57  FR  3298) 
governing  the  Department's  exclusion 
and  civil  money  penalty  authorities  as 
established  and  amended  by  the 
Medicare  and  Medicaid  Patient  and 
Program  Protection  Act  of  1987,  Public 
Law  100-93.  These  authorities  have 
been  delegated  to  the  Office  of  Inspector 
General  (OIG)  for  implementation. 
Under  these  regulations,  section 
1001.1901— Scope  and  effect  of 
exclusion — implemented  Executive 
Order  12549  which  provides  that 
debarments,  suspensions  and  other 
exclusionary  actions  taken  by  any 
Federal  agency  will  have 
govemmentwide  effect  with  respect  to 
all  nonprocurement  programs. 
Specifically,  section  1001.1901  made 
clear  that  exclusions  from  Medicare  and 
the  State  health  care  programs  under 
title  XI  of  the  Social  Security  Act  (42 
U.S.C.  1320a-7)  are  also  applicable  with 
respect  to  "all  other  Federal 
nonprocurement  programs." 

With  the  enactment  of  the  Federal 
Acquisition  Streamlining  Act  (FASA)  of 
1994,  Public  Law  103-355,  congress 
mandated  and  expanded  the 
govemmentwide  effect  of  debarments, 
suspensions  and  other  exclusionary 
actions  to  procurement  as  well  as 
nonprocurement  programs  and 
activities.  In  addition  to  the 
amendments  to  the  govemmentwide 
Common  Rule  necessitated  by  the 
enactment  of  FASA,  we  are  also 


specifically  codifying  in  the 
Department's  adoption  of  the  Common 
Rule  that  exclusions  imposed  under  title 
XI  of  the  Social  Security  Act  will  have 
the  same  govemmentwide  effect  as 
debarments  initiated  under  the  Common 
Rule,  and  will  be  recognized  and  given 
effect  not  only  for  all  E)epartmental 
programs  but  also  for  all  other  Executive 
Branch  procurement  and 
nonprocurement  programs  and 
activities.  In  addition,  because  full  due 
process  is  provided  under  the  statute 
and  the  implementing  regulations  for 
those  excluded  under  title  XI — 
including  the  right  to  an  administrative 
hearing  and  judicial  review — additional 
due  process  under  the  Common  Rule  is 
not  necessary  nor  available  to  excluded 
individuals  and  entities  beyond  that  set 
forth  in  parts  1001  and  1005  of  42  CFR 
chapter  V.  This  amendment  to  section 
1001.1901  is  intended  to  be  consistent 
with  the  amendment  of  45  CFR  part  76 
codifying  the  requirements  of  FASA. 

n.  Regulatory  Impact  Statement 

The  Office  of  Management  and  Budget 
has  reviewed  this  final  rule  in 
accordance  with  the  provisions  of 
Executive  Order  12866.  As  indicated 
above,  the  revisions  contained  in  this 
technical  rule  are  intended  to  clarify 
that  the  scope  of  an  OIG  exclusion  is 
applicable  to  all  Executive  Branch 
procurement  and  nonprocurement 
programs  and  activities,  consistent  with 
FASA  and  the  Department's  Common 
Rule  at  45  CFR  part  76. 

As  indicated  in  the  original  final  rule 
pubhsheu  on  January  29,  1992,  the 
amendments  to  42  CFR  part  1001,  and 
this  subsequent  revision,  are  designed  to 
clarify  departmental  policy  with  respect 
to  the  imposition  of  program  exclusions 
upon  individuals  and  entities  who 
violate  the  statute.  We  believe  that  the 
vast  majority  of  providers  and 
practitioners  do  not  engage  in  such 
prohibited  activities  and  practices,  and 
that  the  aggregate  economic  impact  of 
these  provisions  should  be  minimal, 
affecting  only  those  few  who  have 
engaged  in  prohibited  behavior 
jeopardizing  the  Federal  health  care 
financing  programs  and  beneficiaries. 
As  such,  these  regulations  should  have 
no  direct  effect  on  the  economy  or  on 
Federal  or  State  expenditures. 

In  addition,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
through  612)^  we  certify  that  this 
rulemaking  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  While  some 
sanctions  may  have  an  impact  on  small 
entities,  we  do  not  anticipate  that  a 
substantial  number  of  these  small 


entities  will  be  significantly  affected  by 
this  technical  mle. 

nL  Effective  Date  and  Waiver  of 
Proposed  Rulemaking 

On  December  20,  1994,  all  but  one  of 
the  Federal  agencies  participating  in  the 
development  of  the  Common  Rule 
published  a  notice  of  proposed 
mlemaking  (59  FR  65607)  that  proposed 
changes  to  the  nonprocurement 
debarment  and  suspension  Common 
Rule  to  provide  for  reciprocal  effect 
between  the  procurement  and 
nonprocurement  debarments, 
suspensions  and  other  exclusionary 
actions.  Since  this  mlemaking  is 
designed  to  clarify  departmental 
procedures  consistent  with  the  final 
Common  Rule  being  set  forth  in  45  CFR 
part  76,  we  are  waiving  the  proposed 
notice  and  comment  period  and  issuing 
this  technical  regulation  as  a  final  mle 
that  will  apply  to  all  pending  and  future 
cases  under  this  authority. 

List  of  Subjects  in  42  CFR  Part  1001 

Administrative  practice  and 
procedure,  Health  facilities,  Health 
professions.  Medicare,  Peer  Review 
Organizations,  Penalties,  Reporting  and 
recordkeeping  requirements. 

Accordingly,  42  CFR  chapter  V,  Part 
1001  is  amended  as  follows: 

PART  1001— PROGRAM  INTEGRITY- 
MEDICARE  AND  STATE  HEALTH 
CARE  PROGRAMS 

1.  The  authority  citation  for  part  1001 
is  revised  to  read  as  follows: 

Authority:  42  U.S.C.  1302.  1320a-7. 
1320a-7b,  1395u(j),  1395u(k),  1395y(d), 
li395y(e),  1395cc(b)(2)(D).  (E)  and  (F),  and 
1395hh;  and  sec.  2455,  Pub.  L.  103-355, 108 
Stat.  3327  (31  U.S.C.  6101  note). 

2.  In  §  1001.1901,  paragraph  (a)  is 
revised  to  read  as  follows: 

§  1001.1901    Scope  and  effect  of  exclusion. 

(a)  Scope  of  exclusion.  Exclusions  of 
individuals  and  entities  under  this  title 
will  be  from  Medicare,  State  health  care 
programs,  and  all  other  Executive 
Branch  procurement  and 
nonprocurement  programs  and 
activities.  The  OIG  will  exclude  the 
individual  or  entity  from  the  Medicare 
program  and  direct  State  agency 
administering  a  State  health  care 
program  to  exclude  the  individual  or 
entity  for  the  same  period.  In  the  case 
of  an  individual  or  entity  not  eligible  to 
participate  in  Medicare,  the  exclusion 
will  still  be  effective  on  the  date,  and  for 
the  period,  established  by  the  OIG. 


Approved:  May  31, 1995. 
June  Gibbs  Brown, 
Inspector  General. 
|FR  Doc.  95-14727  Filed  6-23-95;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 
[MM  Docket  No.  95-15] 

Radio  Broadcasting  Services;  Pago 
Pago,  American  Samoa 

agency:  Federal  Communications 

Commission. 

action:  Final  mle. 

SUMMARY:  The  Commission,  at  the 
request  of  Oceania  Broadcasting 
Network,  Inc.,  allots  Channel  226C1  to 
Pago  Pago,  American  Samoa,  as  the 
community's  second  local  FM  service. 
See  60  FR  6689,  Febmary  3. 1995. 
Channel  226C1  can  be  allotted  to  Pago 
Pago  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  without  the 
imposition  of  a  site  restriction,  at 
coordinates  -14-16-41  South  Latitude 
and  170-42-09  West  Longitude.  With 
this  action,  this  proceeding  is 
terminated. 

DATES:  Effective  August  3,  1995.  The 
window  period  for  filing  applications 
will  open  on  August  3,  1995,  and  close 
on  September  4, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202)  418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  95-15, 
adopted  June  12,  1995,  and  released 
June  19, 1995.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  1919  M  Street.  NW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Service, 
Inc.,  (202)  857-3800,  2100  M  Street, 
NW.,  Suite  140,  Washington,  DC  20037. 

List  of  Subiects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— {AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 


Authority:  Sees.  303.  48  Stat.,  as  amended, 
1082:  47  U.S.C.  154,  as  amended. 

§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  American  Samoa,  is 
amended  by  adding  Channel  226C1  at 
Pago  Pago. 

Federal  Communications  Commission. 

John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division.  Mass  Media  Bureau. 

|FR  Doc.  95-15477  Filed  6-23-95;  8:45  am) 
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47  CFR  Part  73 

(MM  Docket  No.  94-111;  RM-8519) 

Radio  Broadcasting  Services;  Ingalls, 
KS 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  mle. 

SUMMARY:  The  Commission,  at  the 
request  of  Dana  J.  Puopolo,  allots 
Chaimel  290A  to  Ingalls,  Kansas.  See  59 
FR  50719,  October  5,  1994.  Channel 
290A  can  be  allotted  to  Ingalls,  Kansas, 
in  compliance  with  the  Commission's 
minimum  distance  separation 
requirements  without  the  imposition  of 
a  site  restriction.  The  coordinates  for 
Channel  290A  at  Ingalls  are  37-49-^8 
and  100-27-06. 

With  this  action,  this  proceeding  is 
terminated. 

DATES:  Effective  August  3,  1995.  The 
window  period  for  filing  applications 
will  open  on  August  3. 1995,  and  close 
on  September  4, 1995. 
FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Blumenthal,  Mass  Media  Bureau,  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  94-111, 
adopted  June  7, 1995,  and  released  June 
19,  1995.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  1919  M  Street,  NW., 
Washington.  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor, 
ITS,  Inc.,  (202)  857-3800,  2100  M 
Street,  NW.,  Suite  140,  Washington,  DC 
20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federaf  Regulations  is  amemded  as 
follows: 
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PART  73— {AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  Sees.  303,  48  Stat.,  as  amended, 
1082;  47  U.S.C.  154,  as  amended. 

§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Kansas,  is  amended 
adding  Channel  290A  at  Ingalls. 

Federal  Communications  Commission. 
John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

[FR  Doc.  95-15478  Filed  &-23-95;  8:45  am) 

BILUNO  COOC  (712-01-^ 


47  CFR  Part  73 

[MM  Docket  No.  94-67;  RM-6467] 

Radio  Broadcasting  Services;  Sanger 
A  Sherman,  TX 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission,  at  the 
request  of  Harmon  G.  Husbands  and 
Durant  Broadcasting  Corporation, 
substitutes  Channel  281C3  for  Channel 
281A  at  Sherman,  Texas,  and  reallocates 
Channel  281C3  from  Sherman  to  Sanger, 
Texas,  and  modifies  Station 
KWSM(FM)'s  license  to  specify  Sanger 
as  its  community  of  license.  See  59  FR 
35894.  July  14.  1994.  Channel  281C3 
can  be  allotted  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  10.3  kilometers  (6.4  miles) 
northwest  to  accommodate  petitioners' 
desired  site.  The  coordinates  for 
Channel  281C3  are  33-25-10  and  97- 
15-28. 

With  this  action,  this  proceeding  is 
terminated. 

EFFECTIVE  DATE:  August  3,  1995. 
FOR  FURTHER  INFORMATION  CONTACT:  Fam 
Blumenthal,  Mass  Media  Bureau,  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  94-57, 
adopted  June  12. 1995,  and  released 
June  19.  1995.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  1919  M  Street,  NW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor, 
ITS,  Inc.,  (202)  857-3800.  2100  M 
Street.  NW..  Suite  140,  Washington,  DC 
20037. 


List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— {AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  Sees.  303,  48  Stat.,  as  amended, 
1082:  47  U.S.C.  154,  as  amended. 

$73,202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Texas,  is  amended  by 
adding  Sanger,  Channel  281C3  and 
removing  Channel  281 A  at  Sherman. 

Federal  Communications  Conunission. 
John  A.  Karousos, 

Chief.  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

IFR  Doc.  95-15479  Filed  6-23-95;  8:45  am) 

BILUNO  COOe  6712-01-F 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  575 

RIN  2127-AE61 

[Docket  No.  92-65;  Notice  2] 

Consumer  Information  Regulations; 
Vehicle  Stopping  Distance 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
[Department  of  Transportation. 
action:  Final  rule. 

SUMMARY:  This  rule  amends  the 
Consumer  Information  Regulations  by 
rescinding  the  requirement  that  motor 
vehicle  manufacturers  provide 
information  about  vehicle  stopping 
distance.  Upon  reevaluation  of  the 
vehicle  stopping  distance  information 
requirements,  NHTSA  concludes  that 
this  information  is  of  little  safety  value 
to  consumers  and  might  even  be 
misleading.  Rescinding  the  requirement 
eliminates  an  unnecessary  Federal 
regulatory  buEden  on  the  industry. 

DATES:  Effective  Date.  The  amendment 
becomes  effective  July  26, 1995. 

Petitions  for  Reconsideration:  Any 
petitions  for  reconsideration  of  this  rule 
must  be  received  by  NHTSA  no  later 
than  July  26,  1995. 

ADDRESSES:  Petitions  for  reconsideration 
of  this  rule  should  refer  to  Docket  92- 
65;  Notice  2  and  should  be  submitted  to: 
Administrator,  National  Highway 
Traffic  Safety  Administration,  400 


Seventh  Street,  SW.,  Washington,  DC 
20590. 

FOR  FURTHER  INFORMATK3N  CONTACT:  Ms. 
Henrietta  Spinner.  Office  of  Market 
Incentives.  National  Highway  Traffic 
Safety  Administration.  400  Seventh 
Street.  SW.,  Washington,  DC  20590 
(202-366-4802). 

SUPPLEMENTARY  INFORMATION: 

I.  Background  Information 

Pursuant  to  the  March  4, 1995 
directive,  "Regulatory  Reinvention 
Initiative,"  from  the  President  to  the 
heads  of  departments  and  agencies, 
NHTSA  has  undertaken  a  review  of  all 
its  regulations  and  directives.  During 
the  course  of  this  review,  the  agency 
identified  several  requirements  and 
regulations  that  are  potential  candidates 
for  rescission.  One  candidate '  was  the 
consumer  information  regulation  about 
a  passenger  car's  or  motorcycle's 
stopping  distance  performance.^ 
Manufacturers  are  currently  required  to 
provide  an  information  sheet  at 
automobile  dealers  that  specifies  each 
model's  stopping  distance  from  at  least 
60  miles  per  hour  (mph)  on  dry 
pavement  with  (a)  fully  operational 
service  brakes  under  light  load  and 
maximum  load  conditions,  (b)  partially 
failed  service  brakes,  and  (c)  inoperative 
brake  power  assist  unit  or  brake  power 
unit  (i.e.,  the  power  assist  part  of  the 
brake  system  is  disabled). 

In  the  November  1992  notice  of 
proposed  rulemaking  (NPRM)  preceding 
this  rule,  NHTSA  explained  that  the 
information  currently  supplied  by 
manufactiu^rs  pursuant  to  the  stopping 
distance  requirement  did  not  help 
consumers  compare  between  vehicles, 
because  it  did  not  meaningfully 
distinguish  the  relative  stopping  ability 
among  difi^erent  makes  and  models  of 
vehicles.  The  information's  lack  of  value 
was  confirmed  by  the  agency's 
dealership  audits  which  found  that 
little,  if  any,  use  was  being  made  of  the 
vehicle  stopping  distance  information. 
The  agency  further  stated  that  there  was 
no  feasible,  cost  effective  method  for 
obtaining  stopping  distance  information 
that  would  properly  compare 
differences  in  stopping  ability  among 
various  vehicles.  Costly  and  extensive 


'  Prior  to  the  President's  direclive,  NHTSA  had 
previotuly  identified  the  stopping  distance 
requirement  as  a  candidate  for  rescission  and  had 
published  a  notice  proposing  to  rescind  it  (57  FR 
54962,  November  23,  1992). 

*  The  Consumer  Information  Regulations  (49  CFR 
part  575)  are  intended  to  provide  prospective 
purchasers  of  new  motor  vehicles  with  information 
about  vehicle  safety  performance  in  several  areas. 
One  type  of  information  is  the  stopping  distance  of 
new  passenger  cars  and  motorcycles  under 
specified  speed,  brake,  loading,  and  pavement 
conditions  (49  CFR  57S.101). 


testing  of  large  samples  of  each  model 
would  be  necessary  to  determine  that 
two  or  more  models  really  had  different 
stopping  distances.  Since  there  was  no 
information  supporting  a  contrary 
decision,  the  agency  re-identified  the 
requirement  as  a  candidate  for 
rescission  as  part  of  the  current  review, 

II.  Conunents  on  the  NPRM 

In  response  to  the  NPRM,  NHTSA 
received  comments  from  motor  vehicle 
manufacturers  (American  Honda,  BMW, 
Chrysler,  Fiat,  Ford,  General  Motors 
(CM),  and  Volkswagen),  advocacy 
groups  (the  Coalition  for  Consumer 
Health  and  Safety  (Coalition)  and 
Advocates  for  Highway  and  Auto  Safety 
(Advocates)),  the  Association  of 
International  Automobile  Manufacturers 
(AIAM).  and  an  individual  interested  in 
automobile  safety.  Fiat,  BMW,  and  Mr. 
John  Kourik  agreed  with  the  agency's 
proposal  to  rescind  the  requirements 
related  to  stopping  distance 
information.  Honda,  Chrysler, 
Volkswagen,  CM,  Ford,  and  AIAM 
believe  that  the  current  requirements 
were  unnecessary  but  were  concerned 
that  States  or  local  governments  could 
require  manufacturers  to  provide 
information  about  vehicle  stopping 
distance  if  the  Federal  requirements 
were  rescinded.  In  support  of  rescission, 
the  manufacturers  argued  that  the 
required  information  is  potentially 
misleading,  that  the  information  is  an 
unnecessary  economic  burden  on 
vehicle  manufacturers,  and  that  the 
information  is  not  actually  used  by 
consumers. 

The  Coalition  and  Advocates  opposed 
the  proposal  to  rescind  the  stopping 
distance  information  requirement. 
These  commenters  stated  that  rather 
than  rescinding  this  consumer 
information  regulation,  NHTSA  should 
expand  and  strengthen  it.  Advocates 
fiirther  stated  that  NHTSA  must 
determine  that  dissemination  of 
stopping  distance  information  is  no 
longer  necessary  to  the  furtherance  of 
the  National  Traffic  and  Motor  Vehicle 
Safety  Act.^ 

in.  Agency  Response  to  Comments 

A.  Summary  of  Agency  Decision  and 
Rationale 

After  considering  the  comments  and 
other  available  information,  NHTSA  has 
decided  to  rescind  the  stopping  distance 
information  requirements.  The  agency 
reached  this  decision  after  concluding 
that  the  current  stopping  distance 
requirement  is  not  providing 
meaningful  information  to  consumers 


J  Subsequent  to  the  comments.  Congress  codified 
this  Act  at  49  U.S.C.  section  30101  ef  seq. 


about  the  differences  between  different 
vehicle  models  in  stopping  distance  and 
that  an  upgraded  requirement  would  be 
prohibitively  expensive  and  might  not 
provide  significant  safety  benefits. 

B.  Rationale  for  Agency  Decision  to 
Rescind. 

1.  Current  stopping  distance 
information  is  not  meaningful.  NHTSA 
has  decided  to  rescind  the  stopping 
distance  information  requirement  of 
§  575.101  because  it  is  not  providing 
meaningful  information  to  consumers 
about  stopping  ability  among  different 
models.  The  agency  notes  that  Chrysler, 
Ford,  and  CM,  which  together 
manufacture  over  60  percent  of  new 
passenger  cars,  list  only  the  maximum 
allowable  stopping  distance  permitted 
under  Federal  Motor  Vehicle  Safety 
Standard  No,  105,  Hydraulic  brake 
systems  for  all  of  their  cars.  Information 
(e.g..  CM  and  Chrysler's  comments  on 
the  NPRM)  indicates  that  manufacturers 
appear  to  do  this  in  part  out  of  a 
concern  that  listing  specific  stopping 
distance  information  could  mislead 
vehicle  owners  about  their  vehicle's 
braking  ability.  The  stopping  distance 
measurements  are  taken  under  optimum 
conditions  of  vehicle  loading,  tire-to- 
road  peak  friction  coefficient, 
environment,  and  driver  braking  skills. 
Manufacturers  are  concerned  that  a 
consumer  could  mistakenly  believe  that 
his  or  her  vehicle  will  stop  in  the  listed 
distance  under  conditions  that  are  less 
than  optimum,  e.g.,  under  wet  road 
conditions  with  a  imskilled  driver.  They 
have  thus  listed  under  §  575.101  the 
maximum  allowable  stopping  permitted 
imder  Standard  No.  105. 

As  a  result  of  the  practice  of  listing 
the  maximum  allowable  stopping 
distances  permitted  under  Standard  No. 
105,  consumers  carmot  use  stopping 
distance  information  to  identify  which 
vehicles  have  the  best  stopping 
distance.  Given  this,  it  is  not  surprising 
that  dealers  reported  to  NHTSA  that 
consumers  typically  neither  ask  for 
stopping  distance  information  nor  rely 
upon  it  in  making  purchase  decisions. 

2.  Improving  stopping  distance 
information  would  be  prohibitively 
expensive.  NHTSA  believes  that  the 
requirement  should  be  rescinded 
because  improving  stopping  distance 
information  would  be  prohibitively 
expensive.  Several  manufactiuers  stated 
their  belief  that  there  is  no  cost  effective 
method  for  obtaining  adequate  stopping 
distance  information.  For  instance,  GM 
stated  that  there  was  no  cost  effective 
method  for  obtaining  stopping  distance 
information  that  properly  compares 
differences  in  stopping  ability  among 
various  models.  In  contrast.  Advocates 


suggested  that,  as  an  alternative  to 
rescission,  NHTSA  should  adopt  a 
"more  stringent"  requirement  and 
require  manufacturers  to  provide  actual 
model-specific  stopping  distance 
information  for  each  make  and  model. 

In  considering  whether  to  rescind 
§  575.101,  NHTSA  analyzed  several 
alternatives  to  rescission,  including  an 
alternative  to  require  manufacturers  to 
provide  model-specific  stopping 
information.  NHTSA  believes  that  such 
stopping  distance  information  would  be 
imduly  burdensome  for  manufacturers 
to  obtain,  based  on  its  assessment  of  the 
costs  of  such  a  program  and  the  small 
safety  benefits,  if  any,  that  might  result. 
Tests  measuring  stopping  distance 
would  have  to  be  conducted  for  each  of 
over  400  car  models.  Each  stopping 
distance  test  costs  approximately  $1000 
to  conduct,  and  manufacturers  typically 
conduct  tests  on  three  or  four  different 
vehicles  of  the  same  model,  since  no 
two  vehicles  have  the  same  stopping 
distance.  Therefore,  the  aggregate  costs 
of  the  60  mph  dry  surface  stops  would 
be  greater  than  a  million  dollars. 

NHTSA  has  decided  not  to  adopt 
more  stringent  stopping  distance 
information  requirements  because  it 
does  not  appear  that  consumers  will  use 
the  stopping  distance  information  in 
making  their  purchasing  decisions. 
Consumers  typically  consider  and  value 
such  attributes  as  reliability,  styling, 
price,  reputation,  roominess,  and  safety. 
While  stopping  distance  relates  to 
safety,  NHTSA  does  not  believe  the 
information  would  impact  purchasing 
decisions  because  precise  stopping 
distance  information  would  in  many, 
perhaps  most,  cases  yield  differences 
insufficiently  large  to  make  stopping 
distance  a  factor  in  consumers' 
selections  among  similar  vehicle 
models.  For  example,  based  on 
compiled  information  from  NHTSA 
compliance  stopping  distance  tests  for 
several  passenger  cars,  these  family  size 
vehicles  achieved  the  following 
stopping  distances:  Buick  Park 
Avenue — 161.7  feet;  Chevrolet 
Caprice— 166.3  feet;  Volkswagen 
Passat — 170  feet;  and  Nissan  Infiniti 
G20 — 171.3  feet.  These  small  differences 
are  insignificant  and  are  unlikely  to 
provide  any  meaningful  comparative 
data  to  consumers. 

3.  Alternative  methods.  In  considering 
whether  to  rescind  the  stopping 
distance  information  requirements, 
NHTSA  considered  the  suitability  of 
alternative  methods  to  characterize 
braking  performance,  including  an  array 
of  stopping  distance  tests  and  braking 
efficiency  tests.  However,  any 
comprehensive,  meaningful  information 
about  braking  performance  could  only 
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be  derived  from  a  battery  of  tests  that 
evaluated  stopping  performance  at 
different  speeds  and  on  different 
surfaces.  Monetary  constraints  have 
precluded  (and  in  all  likelihood  will 
continue  to  preclude)  the  agency  from 
spending  additional  money  to  further 
develop  brake  performance  tests  for 
consumer  information. 

4.  NAS  Study.  While  NHTSA  has 
rescinded  the  stopping  distance 
requirement,  this  decision  does  not 
signal  that  the  agency  disfavors 
consumer  information.  On  the  contrary, 
the  agency  believes  that  certain 
consumer  information  provides  valuable 
information  to  the  public.  NHTSA  is 
working  with  the  National  Academy  of 
Sciences  (NAS)  to  review  and  possibly 
expand  the  agency's  consumer 
information  efforts  related  to  motor 
vehicle  safety.  According  to  the  House 
Appropriations  Committee  report 
addressing  the  NAS  study,  "The  study 
should  focus  on  the  validity  of  current 
programs,  public  and  private,  in 
providing  accurate  information  to 
consumers  on  the  real-world  safety  of 
vehicles,  the  possibility  of  improving 
the  system  in  a  cost  effective  and 
realistic  manner,  and  the  best  methods 
of  providing  useful  information  to 
consumers."  This  study  is  currently  in 
process  with  a  legislative  due  date  of 
March  31, 1996  for  a  final  report  on  the 
NAS  findings  to  the  House  and  Senate 
Appropriations  Committees.  NHTSA 
will  review  the  NAS  study  for  insights 
into  whether  there  is  an  effective  means 
to  provide  consumers. with  information 
about  vehicle  stopping  ability.  However, 
since  all  parties  agree  that  the  current 
information  is  not  meaningful  or  helpful 
to  consumers,  no  purpose  is  served  by 
retaining  section  575.101. 

C.  Impacts  of  Rescission 

1.  Economic  costs  and  burdens  of  the 
regulation.  In  the  NPRM,  NHTSA  stated 
that  rescinding  the  stopping  distance 
information  requirement  would 
eliminate  an  unnecessary  regulatory 
burden  on  vehicle  manufacturers.  The 
agency  estimated  that  the  costs 
associated  with  providing  the  stopping 
distance  information  to  prospective 
customers  was  approximately  $600,000 
a  year.  The  agency  reasoned  that 
rescinding  this  provision  would  relieve 
the  automobile  industry  of  this  cost, 
without  depriving  consumers  of  any 
truly  meaningful  information. 

Several  manufacturers  stated  their 
belief  that  rescinding  the  requirement 
would  eliminate  administrative  costs. 
Chrysler,  Volkswagen,  AIAM,  and  Mr. 
Kourik  agreed  that  rescinding  the 
stopping  distance  requirement  would 
relieve  administrative  costs.  Ford 


believed  that  no  substantial  cost  results 
from  requiring  vehicle  manufacturers  to 
furnish  stopping  distance  information  to 
consumers. 

NHTSA  notes  that  the  testing  required 
by  this  requirement  results  in  an 
unwarranted  cost  for  the  agency  as  well 
as  the  manufacturers.  The  agency  incurs 
costs  associated  with  monitoring  the 
information  reported  by  manufacturers. 
Similarly,  manufacturers  incur  costs 
associated  with  testing  to  generate  the 
stopping  distance  information  as  well  as 
printing  and  distributing  materials. 
These  costs  to  the  agency  and 
manufacturers,  while  not  large  in 
absolute  terms,  serve  no  real  safety 
purpose  and  are  thus  an  unnecessary 
expense. 

2.  Preemption.  Chrysler,  GM,  Ford, 
Honda,  and  Volkswagen  were 
concerned  about  States  or  local 
jurisdictions  issuing  their  own  stopping 
distance  information  requirements  if  the 
Federal  regulation  was  rescinded. 
Chrysler  stated  that  where  a  Federal 
agency  has  determined  that  no 
regulation  is  appropriate,  the  United 
States  Supreme  Court  has  recognized  a 
form  of  negative  preemption.  This  led 
Chrysler  to  request  that  NHTSA 
"express  its  intent  that  all  other  levels 
of  government  be  preempted  from 
establishing  any  related  or  similar 
regulation."  AIAM  also  requested  that 
the  agency  state  that  other  levels  of 
government  would  be  preempted  from 
establishing  similar  requirements.  It 
stated  that  such  a  statement  would  be 
consistent  with  the  previous  position 
taken  by  NHTSA  in  its  revocation  of 
Standard  No.  127,  Speedometers  and 
Odometers,  (47  FR  7250,  February  18, 
1982). 

NHTSA  believes  that  the  States  and 
local  governments  should  not  adopt 
requirements  similar  to  the  current 
Federal  stopping  distance  information 
requirement.  As  noted  elsewhere  in  this 
notice,  the  agency  has  concluded  that 
the  current  Federal  requirement  has 
been  ineffective  in  providing 
meaningful  information  to  consumers 
about  the  stopping  performance  of 
passenger  vehicles.  Similar  State  and 
local  government  requirements  would 
be  likewise  ineffective. 

However,  NHTSA  lacks  the  authority 
to  preempt  the  States  from  adopting 
such  requirements.  The  agency  reaches 
this  conclusion  because  there  is  no 
express  preemption  in  the  area  of 
stopping  distance  information,  as  there 
is  in  connection  with  Federal  motor 
vehicle  safety  standards.  See  49  U.S.C. 
30103(b).  Likewise,  there  would  be  no 
implied  preemption  of  State  action  in 
this  area.  The  agency  does  not  "occupy 
the  field."  Further,  there  would  be  no 


conflict  between  such  a  State  or  local 
government  requirement  and  the 
Federal  motor  vehicle  safety  law. 

The  commenters  appear  to  have  an 
overly  broad  view  of  the  potential  for 
negative  preemption  under  the  Federal 
motor  vehicle  safety  law.  Contrary  to 
Chrysler's  apparent  belief,  negative 
preemption  will  not  always  be 
recognized  when  NHTSA  has 
determined  that  no  Federal  standard  or 
regulation  on  a  particular  subject  is 
appropriate.  A  State  information 
regulation  addressing  the  same  subject 
as  a  rescinded  Federal  information 
regulation  would  be  preempted  (under 
the  doctrine  of  implied  preemption) 
only  if  the  State  regulation  conflicted 
with  or  otherwise  frustrated  the  Federal 
statute  or  regulatory  scheme.  Moreover, 
according  to  recent  judicial  decisions, 
negative  preemption  will  exist  only  if 
the  Federal  agency  has  affirmatively 
manifested  an  intention  to  shut  out 
State  action.  See  Toy  Manufacturers  of 
America  v.  Blumenthal,  986  F.2d  615 
(2nd  Cir  1992),  citing  Hillsborough 
County  V.  Automated  Medical  Labs., 
Inc.,  471  U.S.  707,  718, 105  S.Ct  2371, 
2377,  85  L.Ed.2d  714  (1985).  NHTSA  is 
not  taking  that  step  here  because  the 
agency  believes  that  there  is  no  basis  for 
asserting  that  State  stopping  distance 
information  regulations  would  conflict 
with  Federal  law.  Even  if  one  State  were 
to  take  one  approach  to  informing  its 
citizens  about  vehicle  stopping  distance 
and  another  State  were  to  take  a 
different  approach,  the  agency  does  not 
believe  that  the  differences  in  the 
approaches  would  conflict  with  any 
Federal  program  or  have  a  deleterious 
effect  on  motor  vehicle  safety. 

E.  Effective  Date 

Each  order  is  required  to  take  effect 
no  sooner  than  180  days  from  the  date 
the  order  is  issued  unless  "good  cause" 
is  shown  that  an  earlier  effective  date  is 
in  the  public  interest.  Since  this 
amendment  eliminates  a  requirement 
with  which  manufactiu^rs  currently 
have  to  comply  and  since  the  public 
interest  is  served  by  not  needlessly 
delaying  when  this  rescission  takes 
place,  the  agency  has  determined  that 
there  is  good  cause  to  adopt  an  e^iective 
date  30  days  after  publication  of  the 
final  rule. 

Rulemaking  Analyses  and  Notices 

Executive  Order  J  2866  (Federal 
Regulation)  and  DOT  Regulatory 
Policies  and  Procedures 

NHTSA  has  considered  the  impact  of 
this  rulemaking  action  under  E.O.  12866 
and  the  Department  of  Transportation's 
regulatory  policies  and  procedures.  This 


rulemaking  document  was  not  reviewed 
under  E.O.  12866,  "Regulatory  Planning 
and  Review."  This  action  has  been 
determined  to  be  not  "significant" 
under  the  Department  of 
Transportation's  regulatory  policies  and 
procedures.  NHTSA  believes  that  there 
would  be  no  gain  or  loss  of  safety 
benefits  as  a  result  of  rescission  of  the 
stopping  distance  information 
requirements.  The  main  effect  of  the 
rulemaking  is  to  relieve  manufactvuers 
of  passenger  cars  and  motorcycles  of  an 
unnecessary  regulatory  burden 
associated  with  providing  information 
that  is  not  meaningful  to  consumers. 

The  agency  anticipates  that  the 
amendment  will  result  in  a  cost  savings 
because  it  will  no  longer  be  necessary 
for  manufacturers  to  assemble,  print, 
and  distribute  the  data  required  under 
§  575.101.  The  agency  estimates  that  the 
costs  associated  with  providing  the 
stopping  distance  information  to 
prospective  customers  was 
approximately  $600,000  in  1991.  This 
estimate  is  derived  from  General 
Motors'  estimate  made  in  1977  adjusted 
for  the  intervening  inflation  between 
1977  and  1991.  Accordingly,  the  agency 
believes  that  rescinding  this  provision 
will  relieve  the  automobile  industry  of 
this  cost,  without  depriving  consumers 
of  any  truly  meaningful  comparative 
information. 

Regulatory  Flexibility  Act 

In  accordance  with  the  Regulatory 
Flexibility  Act.  NHTSA  has  evaluated 


the  effects  of  this  action  on  small 
entities.  Based  upon  this  evaluation,  I 
certify  that  the  amendment -will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Few  vehicle  manufacturers  qualify  as 
small  entities.  Further,  the  small  vehicle 
manufacturers  will  not  be  affected  since 
impact  of  this  rule  on  the  cost  of  new 
vehicles  will  be  negligible.  Accordingly, 
a  regulatory  flexibility  analysis  has  not 
been  prepared. 

Executive  Order  12612  (Federalism) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  rule  will  not  have  sufficient 
Federalism  implications  to  warrant 
preparation  of  a  Federahsm  Assessment. 

National  Environmental  Policy  Act 

The  agency  has  considered  the 
environmental  implications  of  this  rule 
in  accordance  with  the  National 
Environmental  PoUcy  Act  of  1969  and 
determined  that  the  rule  will  not 
significantly  affect  the  human 
envirorunent. 

Civil  Justice  Reform 

This  rule  will  not  have  any  retroactive 
effect.  Under  49  U.S.C.  30103,  whenever 
a  Federal  motor  vehicle  safety  standard 
is  in  effect,  a  State  may  not  adopt  or 
maintain  a  safety  standard  applicable  to 
the  same  aspect  of  performance  which 
is  not  identical  to  the  Federal  standard. 


except  to  the  extent  that  the  state 
requirement  imposes  a  higher  level  of 
performance  and  appUes  only  to 
vehicles  procured  for  the  State's  use.  49 
U.S.C.  30161  sets  forth  a  procedure  for 
judicial  review  of  final  rules 
estabUshing,  amending  or  revoking 
Federal  motor  vehicle  safety  standards. 
That  section  does  not  require 
submission  of  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  parties  may  file  suit 
in  court. 

List  of  Subjects  in  49  CFR  Fart  575 

Imports,  Motor  vehicle  safety.  Motor 
vehicles.  Rubber  and  rubber  products. 
Tires. 

In  consideration  of  the  foregoing.  Title 
49  of  the  Code  of  Federal  Regulations  at 
part  575  is  amended  as  follows: 


PART  575— {AMENDED] 

1.  The  authority  citation  for  part  575 
is  revised  to  read  as  follows: 

Authority:  49  U.S.C.  322,  30111,  30115, 
30117.  and  30166;  delegation  of  authority  at 
49  CFR  1.50.  - 

§  575.1 01    [Removed  and  Reserved] 

2.  Section  575.101  is  removed  and 
reserved. 

Issued  on:  June  20, 1995. 
Ricardo  Martinez. 
Administrator. 

[FR  Doc.  95-15525  Filed  6-23-95;  8:45  am] 
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TNs  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
FMjrpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Office  of  the  Secretary 

7CFRPart11 

National  Appeals  Division  Rules  of 
Procedure 

AGENCY:  Office  of  the  Secretary. 
National  Appeals  Division.  USDA. 

ACTION:  Proposed  rule;  reopening  and 
extension  of  comment  period. 

SUMMARY:  This  notice  reopens  and 
extends  until  July  6,  1995.  the  comment 
period  on  the  proposed  National 
Appeals  Division  Rules  of  Procedure 
that  were  published  in  the  Federal 
Register  on  May  22,  1995  (60  FR  27044- 
27049).  The  original  closing  date  for 
receipt  of  comments  was  June  21. 1995. 
Comments  received  during  the  interim 
between  that  date  and  the  publication 
date  of  this  notice  also  will  be  accepted. 
Respondents  now  are  given  a  45-day 
period  from  the  original  date  of 
publication  to  comment. 

DATES:  Written  comments  via  letter, 
facsimile,  or  Internet  must  be  received 
on  or  before  5.00  p.m..  July  6.  1995. 

ADDRESSES:  Comments  should  be  sent  to 
L.  Benjamin  Young,  Jr.,  Office  of  the 
General  Counsel,  Research  and 
Operations  Division,  AgBox  1415, 
United  States  Department  of 
Agriculture,  Washington.  D.C.  20250- 
1415;  fax  number:  202/720-5837; 
Internet: 
hqdoma- 
in.lawpo.young@sies.wsc.ag.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  L. 

Benjamin  Young,  Jr.,  at  the  above 
address  or  202/690-1979. 

Done  at  Washington.  D.C,  this  21st  day  of 
June,  1995. 

Dan  Glickman, 

Secretary  of  Agriculture. 

[FR  Doc.  95-15702  Filed  6-22-95:  12:32  pm] 
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Agricultural  Marketing  Service 

7  CFR  Part  965 

[Docket  No.  FV95-965-1  PR] 

Tomatoes  Grown  In  the  Lower  Rio 
Grande  Valley  in  Texas;  Proposed 
Termination  of  Marketing  Order  965 

AGENCY:  Agricultural  Marketing  Service. 

USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  This  rule  proposes  to 
terminate  the  Federal  marketing  order 
for  tomatoes  grown  in  the  Lower  Rio 
Grande  Valley  in  Texas  (order)  and  the 
rules  and  regulations  issued  thereunder. 
In  recent  years,  this  industry  has 
declined  significantly  in  numbers  of 
producers  and  handlers.  In  March  1959. 
when  the  order  commenced,  there  were 
2.488  producers  and  61  handlers  of 
tomatoes.  Currently,  there  are 
approximately  10  producers.  5  of  which 
are  also  handlers.  The  Texas  Valley 
Tomato  Committee  (committee)  last  met 
on  October  1.  1991.  to  conduct 
nominations.  However,  only  a  few  of  the 
former  committee  members  are 
currently  producers  or  handlers  in  the 
tomato  industry  and  eligible  to  serve  on 
the  committee.  Handling  regulations 
have  not  been  implemented  since  the 
1973-74  fiscal  period  and  there  is  no 
indication  that  the  industry  will  be 
revived.  Thus,  there  is  no  need  for  the 
Department  of  Agriculture  to  continue 
operation  of  this  order. 
DATES:  Comments  must  be  received  by 
July  26.  1995. 

ADDRESSES:  Interested  person  are 
invited  to  submit  written  comments 
concerning  this  proposal.  Comments 
must  be  sent  in  triplicate  to  the  Docket 
Clerk,  Fruit  and  Vegetable  Division, 
AMS  USDA,  P.O.  Box  96456,  room 
2523-S,  Washington,  D.C.  20090-6456; 
(202)  720-5698.  Comments  should 
reference  the  docket  number  and  the 
date  and  page  number  of  this  issue  of 
the  Federal  Register  and  will  be  made 
available  for  public  inspection  in  the 
Office  of  the  Docket  Clerk  during  regular 
business  hours. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  B.  Wendland,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  P.O. 
Box  96456.  room  2523-S.  Washington. 
DC  20090-6456.  telephone  (202)  720- 
2170.  or  Belinda  G.  Garza,  McAllen 


Marketing  Field  Office.  Fruit  and 
Vegetable  Division,  AMS.  USDA.  1313 
East  Hackberry,  McAllen,  Texas  78501, 
telephone  (210)  682-2833. 
SUPPLEMENTARY  INFORMATION:  This 
proposed  rule  is  governed  by  the 
provisions  of  §  608c(16)(A)  of  the 
Agricultural  Marketing  Agreement  Act 
of  1937.  as  amended  (7  U.S.C.  601-674), 
hereinafter  referred  to  as  the  Act  and 
§  965.84  of  the  order. 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  proposed  termination  of  the 
order  has  been  reviewed  under 
Executive  Order  12778.  Civil  Justice 
Reform.  This  proposed  rule  is  not 
intended  to  have  retroactive  effect.  This 
proposed  rule  would  not  preempt  any 
State  or  local  laws,  regulations,  or 
policies,  unless  they  present  an 
irreconcilable  conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
§608c(15)(A)  of  the  Act,  any  handler 
subject  to  an  order  may  file  with  the 
Secretary  a  petition  stating  that  the 
order,  any  provision  of  the  order,  or  any 
obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  law 
and  request  a  modification  of  the  order 
or  to  be  exempted  therefrom.  A  handler 
is  afforded  the  opportunity  for  a  hearing 
on  the  petition.  After  the  hearing  the 
Secretary  would  rule  on  the  petition. 
The  Act  provides  that  the  district  court 
of  the  United  States  in  any  district  in 
which  the  handler  is  an  inhabitant,  or 
has  a  principal  place  of  business,  has 
jurisdiction  in  equity  to  review  the 
Secretary's  ruling  on  the  petition, 
provided  a  bill  in  equity  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 


small  entities  acting  on  their  own 
behalf  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  10 
producers,  5  of  which  are  also  handlers 
who  would  be  subject  to  seasonal 
handling  regulations  under  the  order, 
but  none  have  been  recommended  since 
the  early  1970's.  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.601)  as  those  having  annual  receipts 
of  less  than  $500,000,  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $5,000,000.  The  majority  of  the 
remaining  South  Texas  tomato 
producers  and  handlers  may  be 
classified  as  small  entities. 

The  order  was  initiajly  established  in 
March  1959,  to  help  the  industry  solve 
its  marketing  problems  and  maintain 
orderly  marketing  conditions.  It  was  the 
responsibility  of  the  Texas  Valley 
Tomato  Committee  (committee),  the 
agency  established  for  local 
administration  of  the  marketing  order, 
to  periodically  investigate  and  assemble 
data  on  the  growing,  harvesting, 
shipping,  and  marketing  conditions  of 
tomatoes.  The  committee  endeavored  to 
achieve  orderly  marketing  and  improve 
acceptance  of  Texas  tomatoes  through 
establishment  of  minimum' size  and 
quality  requirements.  When  regulated, 
fresh  tomato  shipments  consisted  only 
of  those  grades  and  sizes  desired  by 
consumers,  thus,  tending  to  increase 
returns  to  producers  and  handlers. 

During  tne  first  year  the  order  was  in 
effect,  there  were  2,488  producers  and 
61  handlers  of  South  Texas  tomatoes. 
Over  the  years,  commercial  production 
and  handling  of  tomatoes  grown  in 
South  Texas  have  declined  significantly. 
As  a  consequence,  handling 
requirements  have  not  been  applied 
since  the  early  1970's  and  there  is  no 
indication  that  the  industry  will  be 
revived  or  that  regulations  will  be 
needed. 

In  September  1994,  the  Department 
conducted  interviews  with  former'and 
remaining  industry  members  to 
determine  whether  they  expected  a 
revival  of  South  Texas  tomato 
production  in  the  next  two  years. 
Industry  members  did  not  give  any 
indication  that  the  industry  would  be 
revived.  Former  industry  members  that 
were  interviewed  stated  that  they  did 
not  plan  to  resume  tomato  production. 
They  reported  that  the  decline  in  the 
industry  was  caused  by  a  lack  of  new 
tomato  varieties  adaptable  to  South 
Texas,  which  could  make  it  more 
competitive  with  Mexico  and  Florida. 

Further,  as  stated  above,  there  are 
currently  only  10  producers,  5  of  which 


are  also  handlers.  Without  an  adequate 
number  of  producers  and  handlers,  the 
Department  cannot  appoint  the  required 
committee  of  members  and  alternates,  or 
otherwise  continue  the  operation  of  the 
order. 

The  committee  holds  a  certificate  of 
deposit  in  the  amount  of  $3,778.16, 
which  matures  on  September  23,  1995, 
and  a  savings  account  that  totals 
$514.23.  At  the  last  meeting  in  1991,  the 
committee  recommended  that  any  funds 
exceeding  the  expense  of  termination 
should  be  donated  to  an  institution  that 
conducts  research  for  agriculture  in  the 
Lower  Rio  Grande  Valley  of  South 
Texas. 

Therefore,  based  on  the  foregoing, 
pursuant  to  §  608c(16)(A)  of  the  Act  and 
§  965.84  of  the  order,  the  Department  is 
considering  the  termination  of 
Marketing  Order  No.  965,  covering 
tomatoes  grown  iB  the  Lower  Rio 
Grande  Valley  in  Texas.  If  the  Secretary 
decides  to  terminate  the  order,  trustees 
would  be  appointed  to  continue  in  the 
capacity  of  concluding  and  liquidating 
the  affairs  of  the  former  committee,  until 
discharged  by  the  Secretary. 

Section  608c(16)(A)  of  the  Act 
requires  the  Secretary  to  notify  Congress 
60  days  in  advance  of  the  termination  of 
a  Federal  marketing  order. 

Based  on  the  foregoing,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  would  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

List  of  Subjects  in  7  CFR  Part  965 

Marketing  agreements.  Reporting  and 
recordkeeping  requirements.  Tomatoes. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  965  is  proposed  to 
be  removed. 

PART  965— [REMOVED] 

1.  The  authority  citation  for  7  CFR 
part  965  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  Accordingly,  7  CFR  part  965  is 
removed. 

Dated:  June  20,  1995 
Lon  Hatamiya, 
Administrator. 
|FR  Doc.  95-15509  Filed  6-23-95;  8:45  am] 

BILUNG  CODE  3410-02-P 


Commodity  Credit  Corporation 
7  CFR  Part  1494  and  1570 
Export  Bonus  Programs 

AGENCY:  Commodity  Credit  Corporation, 
USDA. 


ACTION:  Advance  Notice  of  Proposed 
Rule  Making. 

SUMMARY:  This  document  requests 
comments  on  three  options  to  reform 
the  USDA/Commodity  Credit 
Corporation's  Export  Bonus  Programs: 
The  Export  Enhancement  Program 
(EEP),  the  Dairy  Export  Incentive 
Program  (DEIP),  the  Sunflower  Oil 
Assistance  Program  (SOAP),  and  the 
Cottonseed  Oil  Assistance  Program 
(COAP).  Options  for  reform  of  these 
export  bonus  programs  are  being 
considered  as  an  effort  to  respond  to  the 
General  Agreement  on  Tariff  and  Trade 
(GATT)  Uruguay  Round  Agreement  that 
established  new  mandates  for  USDA/ 
CCC's  export  subsidy  programs. 
Additionally,  the  reform  options 
considered  could  make  these  programs 
more  Oexible  in  responding  to  changing 
world  market  conditions  and  serve  to 
fulfill  policy  goals  for  increased 
administrative  efficiency  and  lower 
program  costs. 

DATES:  Comments  must  be  submitted  on 
or  before  July  26. 1995. 
ADDRESSES:  Comments  should  be  sent  to 
L.T.  McElvain.  Director.  CCC  Operations 
Division.  Export  Credits.  Foreign 
Agricultural  Service.  U.S.  Department  of 
Agriculture.  AG  Box  1035.  Washington, 
D.C.  20250-1035;  FAX  (202)  720-2949 
or  720-0938.  All  comments  received 
will  be  available  for  public  inspection  at 
the  above  address  during  regular 
business  hours. 

FOR  FURTHER  INFORMATION  CONTACT: 
Christopher  E.  Goldthwait,  General 
Sales  Manager,  at  the  address  stated 
above.  Telephone  (202)  720-5173.  The 
U.S.  Department  of  Agriculture  (USDA) 
prohibits  discrimination  in  its  programs 
on  the  basis  of  race,  color,  national 
origin,  sex.  religion,  age.  disability, 
political  beliefs  and  marital  or  familial 
status.  Persons  with  disabilities  who 
require  alternative  means  for 
communication  of  program  information 
(braille,  large  print,  audiotape,  etc.) 
should  contact  the  USDA  Office  of 
Communications  at  (202)  720-5881 
(voice)  or  (202)  720-7808  (TAD). 

SUPPLEMENTARY  INFORMATION: 

Background 

Since  1985,  USDA/CCC  has  operated 
export  subsidy  programs  for  a  variety  of 
commodities,  including  wheat  and 
wheat  flour,  barley  and  barley  malt.  rice, 
poultry,  table  eggs,  vegetable  oils,  pork 
and  dairy  products.  Wheat  and  wheat 
flour  have  received  the  largest  share  of 
subsidy  dollars,  accounting  for  75 
percent  of  the  total  export  subsidies  in 
1994. 
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The  Uruguay  Round  Agreements  Act 
(Public  Law  103-465;  108  Stat.  4809) 
directs  that  U.S.  export  subsidies  be 
used  to  encourage  the  commercial  sale 
of  U.S.  agricultural  comhtiodities  in 
world  markets  at  competitive  prices  and 
not  be  limited  to  responding  to  unfair 
trade  practices.  Export  subsidies  will  be 
progressively  reduced  to  conform  to  the 
United  States'  GATT  commitments. 
Meeting  these  mandates  will  require  the 
development  of  a  program  that  uses  less 
subsidy  but  leaves  U.S.  commodities  in 
a  more  competitive  position  at  the  end 
of  the  GATT  phase-in  period. 

The  Administration's  1995  Farm  Bill 
Proposal  announced  program  objectives 
that  would  guide  its  efforts  to  make 
USDA's  export  subsidy  programs  more 
responsive  to  world  market  conditions 
in  the  post-Uruguay  Round  period  and 
to  further  fulfill  certain  policy  goals. 
The  following  policy  objectives  were 
defined  by  the  proposal: 

1.  Increase  the  cost-effectiveness  of 
export  subsidy  programs  by  encouraging 
the  lowest  possible  subsidies  to  achieve 
the  maximum  level  of  subsidized 
volume; 

2.  Increase  the  flexibility  of  exporters 
to  respond  to  changing  market 
conditions; 

3.  Reduce  administrative  complexity 
and  cost; 

4.  Provide  safeguards  against  fraud 
and  exports  of  foreign-origin  products; 
and 

5.  Be  consistent  with  U.S.  trade  policy 
goals. 

The  Administration's  Farm  Bill 
Proposal  announced  that  the  Trade 
Policy  Review  Group  (TPRG)(an 
interagency  working  group  comprised  of 
representatives  from  the  Departments  of 
Agriculture,  State  and  Treasury;  the 
Office  of  the  U.S.  Trade  Representative; 
the  Office  of  Management  and  Budget; 
the  Council  of  Economic  Advisors  and 
the  National  Economic  Council),  would 
develop  proposals  for  comment, 
including  the  auction  concept  described 
in  the  Farm  Bill  Proposal  as  an  example 
of  a  concept  that  could  fulfill  those 
reform  objectives. 

The  concepts  developed  by  the  TPRG 
for  public  consideration  include:  1.  The 
quarterly  auction;  2.  a  pre-announced 
bonus  mechanism;  and  3.  a  market- 
oriented  modification  of  the  current 
program.  Interested  parties  are  invited 
to  comment  on  these  proposals,  but 
need  not  limit  their  comments 
exclusively  to  the  proposals  outlined 
here.  The  Administration  is  seeking 
comment  on  a  wide  spectrum  of 
concepts  as  it  devises  a  program  that 
embodies  the  reform  principles  stated 
above. 


Quarterly  Auction 

The  auction  reform  is  designed  to 
increase  the  cost-effectiveness  of  export 
subsidies  by  increasing  competition  in 
the  subsidy  allocation  process.  Such 
reform  would  permit  the  achievement  of 
a  given  level  of  export  promotion  (and. 
hence,  subsidy-related  export  sales)  at 
minimum  budgetary  cost.  It  would  also 
increase  the  cost -effectiveness  of  the 
subsidies  by  increasing  industry 
flexibility  in  allocating  subsidies  across 
markets,  while  protecting  U.S.  foreign 
policy  and  trade  interests.  These  gains 
will  be  achieved  in  a  way  that  meets  the 
Administration's  commitment  to 
subsidize  agricultural  exports  up  to  the 
Uruguay  Round  ceilings.  Specifically, 
for  each  subsidized  commodity,  an 
auction  system  would  allocate  subsidies 
as  follows: 

The  interagency  process  would 
determine  maximum  annual  subsidized 
export  volumes  for  a  set  of  different 
markets.  The  markets  would  be  defined 
as  broadly  as  possible  subject  to  the 
promotion  of  foreign  policy  and  trade 
objectives.  Markets  could  be  specific 
countries  if  deemed  appropriate.  The 
interagency  process  could  also  define 
select  destinations  that  would  be 
ineligible  for  any  subsidy  for  reasons 
that  could  include  the  dominent 
presence  of  non-subsidized  competition, 
important  U.S.  foreign  policy 
considerations,  and/or  a  determination 
that  subsidies  are  not  needed  for  U.S. 
export  growth.  The  sum  of  the  regional 
maxima,  across  all  regions,  would  be  no 
lower  than  the  annual  GATT  ceiling  on 
U.S.  subsidized  export  volume. 

For  each  of  the  markets  distinguished 
in  the  interagency  process,  USDA/CCC 
would  conduct  quarterly  auctions  in 
which  exporters  make  bids  that  specify 
a  dollar  amount  of  export  subsidy  and 
the  quantity  of  commodity  to  be 
exported. 

Quarterly  Volumes.  Prior  to  each 
auction,  USDA/CCC  would  announce 
the  proportion  of  the  overall  annual 
subsidized  export  volume  that  is  to  be 
auctioned.  The  quarterly  allocations 
would  be  designed  to  avoid  distortions 
in  inter-seasonal  trade.  USDA/CCC 
would  retain  flexibility  to  award 
subsidies  for  less  volume  than  it  has 
announced  if  it  faces  bonus  bids  that  are 
too  high.  Announced  quarterly  auction 
volumes  would  add  up,  over  the  GATT 
year  and  across  all  geographical  regions, 
to  the  overall  (worldwide)  GATT 
maximum  volume  of  subsidized 
exports.  Regional  volumes  would  add 
up  to  a  total  that  is  consistent  with  the 
interagency  guidelines. 

Successful  Bids.  USDA/CCC  would 
allocate  subsidy  rights  to  the  lowest 


bidders.  Stated  differently,  USDA/CCC 
would  choose  winning  bids  in  order  to 
achieve  the  quarterly  subsidized  volume 
allocation  at  minimum  cost  in  dollar 
subsidies. 

Maximum  Bonuses.  Taking  into 
account  the  same  factors  that  are 
currently  considered  in  accepting  or 
rejecting  bids — as  well  as  GATT  limits — 
USDA/CCC  would  set  maximum  bonus 
levels  to  be  allowed  in  awarded  bids  for 
each  auction.  These  maximum  levels 
would  be  secret.  Bids  with  bonus  levels 
higher  than  the  USDA/CCC-determined 
maximum  levels  would  be  rejected.  If, 
because  of  these  limits,  a  region's 
allocation  of  subsidized  export  volume 
is  not  met  in  a  given  quarter — and  the 
next  quarter  is  in  the  same  GATT  year — 
the  balance  of  the  allocation  would  be 
shifted  to  future  quarters  in  the  same 
GATT  year. 

Export  Flexibility.  Winning  bidders 
would  be  required  to  export  the  agreed- 
upon  quantity  some  time  during  the  12 
months  (or  less)  that  follow  the  award. 
The  exporters  would  be  free  to  allocate 
the  subsidies  to  individual  sales  as  they 
choose.  Under  the  Uruguay  Round 
Agreement,  subsidized  sales  should  not 
be  conditioned  or  linked  to  other  (non- 
subsidized)  sales.  The  export  subsidy 
rights  obtained  by  a  winning  bidder 
would  be  transferable/tradeable  in 
whole  or  in  part.  In  other  words,  a 
winning  bidder  could  sell  his  or  her 
right  to  the  agreed-upon  per-unit 
subsidy  for  either  all  of  the  agreed-upon 
subsidized  export  volume  or  part  of  this 
volume.  USDA/CCC  must  be  notified  of 
any  such  transactions. 

Subsidy  Payments.  Subsidy  payments 
would  be  made,  on  a  pro  rata  basis,  at 
the  time  that  verification  of  eligible 
exports  is  presented  to  USDA/CCC. 

Commodity  Definitions.  For  purposes 
of  defining  the  commodity  that  is 
eligible  for  export  subsidy  in  a  given 
auction,  USDA/CCC  would  seek  to  be  as 
unrestrictive  as  possible  subject  to 
practicality,  maintaining  a  minimal 
standard  of  product  quality,  and 
advancing  trade  and  foreign  policy 
objectives. 

Penalties  for  Non-compliance.  If  an 
exporter  has  subsidy  rights,  but  does  not 
"exercise"  these  rights  by  exporting  the 
requisite  commodity  volume.  USDA/ 
CCC  will  take  authorized  actions  to 
encourage  performance,  such  as 
debarment  proceedings  when  an 
exporter  exhibits  a  pattern  of  non- 
performance. Such  a  measure  would  be 
taken  in  order  to  discourage  frivolous 
bids. 

Interagency  review  and  evaluation.  If 
bonus  levels  are  significantly  different 
across  markets  (suggesting  that  regional 
restrictions  may  be  too  tight)  or 


particularly  high  for  certain 
commodities,  interagency  review  would 
be  called  for,  with  opportunity  for 
corrective  action  as  deemed  necessary. 

Pre- Announced  Bonus 

Under  the  pre-announced  bonus 
mechanism,  for  each  commodity, 
USDA/CCC  would  publish  a  TPRG- 
cleared  list  of  (regional)  destinations. 
Particularly  sensitive  countries  could 
have  limits  on  the  quantity  of 
subsidized  export  sales  or  be  excluded. 
On  a  periodic  basis  (weekly  or 
biweekly)  USDA/CCC  would  announce 
the  eligibility  of  a  quantity  of 
commodity  and  the  bonus  level  to  be 
paid  per  metric  ton  (or  other  unit).  A 
single  bonus  would  apply  to  all 
qualities  of  a  particular  commodity. 

Bonus  Awards.  Exporters  would 
register  for  the  bonus  on  a  first-come, 
first-served,  basis  and  awards  would  be 
made  up  to  the  announced  quantity. 
The  announced  quantity  would  be 
available  for  a  minimum  of  several 
business  days,  but  at  USDA/CCC's 
discretion,  any  unused  bonus  could 
remain  available  for  offers  until  the  next 
scheduled  announcement.  Differential 
adjustments  would  be  available  for 
regions  where  there  is  a  significant 
freight  disadvantage.  Exporters  would 
request  differential  adjustments  when 
making  an  offer  for  the  pre-announced 
bonus,  and  would  be  constrained  to  use 
the  bonus  within  the  specified  region. 

Export  Reporting.  After  export, 
exporters  would  report  to  USDA/CCC 
the  destinations,  quantity  and  limited 
transaction  information  for  the  sales  for 
which  a  bonus  award  was  used.  For 
sensitive  destinations,  exporters  would 
need  to  report  immediately  on  sales  so 
that  USDA/CCC  could  ensure 
compliance  with  limits  on  export 
volumes. 

Export  Flexibility.  Comments  are 
especially  invited  on  whether  pre- 
announced  bonuses  should  be  awarded 
with  the  requirement  that  exporters  may 
only  bid  if  they  have  firm  export  sales' 
contracts,  or  whether  there  should  be  no 
such  requirement.  In  th6  later  case,  a 
secondary  market  for  the  transfer  of 
export  bonus  awards  might  be  permitted 
among  eligible  exporters.  Transactions 
in  this  secondary  market  would  be 
required  to  be  reported  to  USD/V/CCC. 

Market-Oriented  Modifications 

This  reform  option  is  designed  to 
modify  current  USDA/CCC  export 
subsidy  programs  to  make  them  more 
efficient  and  more  responsive  to 
changing  world  market  conditions.  It 
incorporates  several  market-oriented 
changes  into  the  existing  program 
operation  structure. 


Current  System.  Currently,  export 
subsidy  program  operations  are 
conducted  on  a  transaction-by- 
transaction  basis.  After  TPRG  clearance. 
USDA/CCC  announces  program 
allocations  for  each  commodity  at  the 
beginning  of  that  commodity's 
marketing  year.  Allocations  specify'  the 
maximum  quantity  of  exports  that 
USDA/CCC  is  willing  to  subsidize  to 
each  country  or  region.  Exporters  then 
submit  to  USDA/CCC  an  offer  for  each 
export  transaction,  including  proposed 
selling  price  and  requested  bonus  per 
metric  ton  or  other  unit.  First,  USDA/ 
CCC  reviews  the  export  sales  price  to 
ensure  that  it  is  not  below  world  market 
levels.  Second.  USDA/CCC  reviews  the 
bonus  to  ensure  that  it  does  not  exceed 
the  difference  between  the  higher  U.S. 
domestic  price  and  the  approved  sales 
price.  If  USDA/CCC  approves  both  the 
price  and  bonus,  the  exporter  is  so 
notified  by  USDA/CCC.  The  exporter 
confirms  the  sale  with  the  foreign  buyer. 

USDA/CCC  encourages  bids  by 
competing  exporters.  Following  each 
day's  bonus  awards,  USDA/CCC 
publishes  the  quantity  and  the  subsidy 
amount  for  each  sale  awarded. 

Reform  Option.  The  following  market- 
oriented  modifications  in  this  system 
can  better  reach  the  objectives  specified 
in  the  Administration's  Farm  Bill 
guidance.  These  modifications  are 
designed  to  restore  to  the  exporter  the 
incentive  to  achieve  higher  selling 
prices  and  to  reduce  the  current  export 
subsidy  program's  market  intrusiveness. 
The  modifications  might  include  the 
following: 

Regional  Allocations.  Making  all 
allocations  regional  or  grouping 
countries  by  other,  non-geographic, 
criteria,  with  few  countries  excluded 
from  the  program.  Within  regions, 
quantitative  limits  would  be  applied  to 
specific  sensitive  destinations: 

Programming.  Full  GATT  authorized 
quantities  would  be  announced  at  the 
beginning  of  the  marketing  year,  but 
adjustments  to  allocations  among 
regions  could  be  made  on  short  notice 
throughout  the  year; 

Bonus  Focus.  The  emphasis  in  USDA/ 
CCC's  price/bonus  review  would  be 
more  on  bonus,  with  exporters  better 
able  to  anticipate  likely  levels  of  bonus 
awards.  This  would  be  accomplished 
by:  (a)  Limiting  differences  in  bonus 
awards  within  a  particular  region  and 
shipping  period;  (b)  announcing  the 
average  bonus  approved  on  a  regional 
basis  rather  than  for  each  transaction: 
and  (c)  responding  to  trade  inquiries 
with  specific  reference  to  USDA/CCC's 
view  of  changes  in  market  conditions 
since  the  latest  announced  bonus  award 
for  a  particular  region; 


Export  Flexibility.  Exporters  would  be 
permitted  to  shift  a  bonus  award 
between  different  transactions  within 
the  same  region  and  similar  shipping 
period,  with  notification  to  USDA/CCC; 

Program  Graduation.  Countries  or 
regions  would  be  "graduated"  from 
their  eligibility  for  subsidy  if  the  U.S. 
becomes  fully  price  competitive  in  some 
regions  later  in  the  GATT  phase-in 
period. 

Consideration  of  Conunents 

Additional  comments  on  other 
program  modifications  that  are 
responsive  to  the  Uruguay  Round 
Agreements  Act  and  the  policy  • 

principles  outlined  herein  are 
encouraged.  All  comments  submitted  by 
interested  parties  will  be  carefully 
considered.  After  consideration  of  the 
comments  received,  USDA/CCC  will 
consider  what  changes  should  be  made 
to  its  export  subsidy  programs.  Some  of 
the  above-described  changes  would 
require  additional  notice  and 
consideration  of  comments  from 
interested  parties  via  the  rulemaking 
process.  Others,  such  as  restructuring 
the  programs  by  geographical  regions, 
could  be  adopted  by  changing  internal 
policies  and  procedures. 

Signed  at  Washington,  CXZ,  on  June  21, 
1995. 
Christopher  E.  Goldthwaii, 

General  Sales  Manager  and  Vice  President. 

Commodity  Credit  Corporation. 

[PR  Doc.  95-15590  Filed  6-23-95;  8:45  am] 
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NATIONAL  CREDIT  UNION 
ADMINISTRATION 

12  CFR  PART  701 

Fees  Paid  By  Federal  Credit  Unions 

AGENCY:  National  Credit  Union 
Administration  (NCUA). 
ACTION:  Request  for  comments. 

SUMMARY:  The  NCUA  Board  is 
considering  a  restructuring  of  the 
operating  fee  scale  for  natural  person 
federal  credit  unions.  It  is  proposing 
that  all  such  credit  unions  with  assets 
of  $500,000  and  less  be  exempt  from 
paying  any  operating  fee.  In  addition,  it 
is  proposing  that  all  natural  person 
federal  credit  unions  with  assets  over 
$500,000  but  equal  to  or  less  than 
$750,000  pay  a  minimum  operating  fee 
of $100. 

DATES:  Comments  must  be  postmarked 
or  posted  on  NCUA's  electronic  bulletin 
board  by  August  25, 1995. 
ADDRESSES:  Mail  comments  to  Becky 
Baker,  Secretary  of  the  Board.  National 
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Credit  Union  Administration,  1775 
Duke  Street.  Alexandria,  Virginia 
22314-3428.  Post  comments  to  Ms. 
Baker  on  the  bulletin  board  by  dialing 
703-518-6480. 

FOR  FURTHER  INFORMATION  CONTACT:  Jane 
A.  Walters,  Controller,  or  Ron  Aaron. 
Deputy  Controller,  at  the  above  address, 
telephone  (703)  518-6570. 


SUPPLEMENTARY  INFORMATION:  In  1990. 
NCUA  restructured  the  operating  fee 
scale  for  natural  person  federal  credit 
unions  because  it  was  felt  the  scale  did 
not  give  due  consideration  to  the  ability 
of  such  credit  unions  to  pay.  The 
restructuring  was  a  consolidation  of  the 
scale  from  14  rate  brackets  to  2  rate 
brackets.  In  addition  to  the  rate  brackets, 
credit  unions  with  assets  greater  than 
$50,000  but  equal  to  or  less  than 


$371,885  paid  a  minimum  fee  of  $100. 
and  credit  unions  with  assets  equal  to 
or  less  than  $50,000  paid  no  fee.  In 
1992,  a  third  rate  bracket  was  added  for 
credit  unions  exceeding  $1  billion  in 
assets. 

The  scale  is  indexed  to  and  adjusted 
annually  for  projected  asset  growth  in 
federal  credit  unions.  Presently,  the 
operating  fee  scale  is  as  follows: 


Total  assets 


Over 


1,000  

S371.885  

$383,837,000  

$1,161,485,000  and  over 


But  not  more  than 


50,000 

371.885 

383,837.000 

1,161,485.000 


Assessment  rate 


SO.OO. 

100.00. 

0.0002689  X  total  assets. 

103,213.77  +  0.000784  x  total  assets  over  5383,837,000. 

164,181.37  +  0.0002617  x  total  assets  over  Si.  161 ,485,000. 


NCUA  is  concerned  that  the  present 
operating  fee  scale  does  not  give  enough 
consideration  to  the  ability  of  small 
credit  unions  to  pay.  As  assets  continue 
to  grow,  the  burden  on  smaller  credit 
unions  becomes  greater  than  the  burden 
on  larger  credit  unions.  The  following 
table,  based  upon  December  31, 1994, 
NCUA  5300  report  financial  data, 
indicates  that  as  both  a  percentage  of 
total  expenses  and  a  percentage  of 
average  assets  the  operating  fee  is  more 
burdensome  on  small  credit  unions  than 
on  larger  credit  unions: 


Asset  size 

Percent  op 
tee  expense 

tn  tntal 

Percent  op 
fee  expense 

category 

operating 
expense 

to  average 
assets 

Less  than 

S500.000  

1.51 

.07 

$500,000- 

$2,000,000  .. 

.93 

.04 

$2,000,000- 

$10,000,000 

.90 

.03 

$10,000,000- 

$50,000,000 

.82 

.03 

$50,000,000- 

$100,000,000 

.78 

.03 

Greater  ttian 

$100,000,000 

.73 

.02 

To  reduce  or  eliminate  this  burden  on 
small  credit  unions  it  is  proposed  that 
the  asset  size  of  credit  unions  eligible 
for  an  exemption  from  the  operating  fee 
be  increased  from  $50,000  to  $500,000. 
A  total  of  587  federal  credit  unions 
between  $50,000  and  $371,885 
presently  pay  $100  and  would  benefit 
mim  this  proposal.  An  additional  193 
credit  unions,  with  assets  between 
$371,885  and  $500,000,  that  pay  an 
average  fee  of  $117  would  benefit  from 
this  proposal  as  well. 

It  is  further  proposed  that  the  asset 
size  of  federal  credit  unions  that  pay  a 


$100  fee  be  expanded  to  credit  unions 
with  assets  over  $500,000  but  less  than 
or  equal  to  $750,000.  A  total  of  349 
federal  credit  unions  in  this  category 
presently  pay  an  average  operating  fee 
of  $167.  The  restructuring  of  the 
operating  fee  scale  will  restore  the  fee  to 
a  more  equitable  assessment  basis 
without  imposing  any  significant, 
financial  burden  on  larger  credit  unions. 
The  total  cost,  in  terms  of  reduced 
revenue,  of  this  proposal  is  $104,747. 
This  shortfall  in  revenue  will  be  spread 
among  all  other  federal  credit  unions  (at 
an  average  cost  of  $16.63  per  federal 
credit  union),  and  will  provide  larger 
credit  unions  with  an  additional 
opportunity  to  help  and  support  smaller 
credit  unions  which  will  strengthen  the 
entire  credit  union  movement.  Finally, 
the  proposed  fee  scale  will  comply  more 
fully  with  the  intent  of  the  Federal 
Credit  Union  Act  by  assessing  a  fee 
based  upon  the  credit  union's  ability  to 
pay. 

List  of  Subjects  in  12  CFR  Part  701 

Credit,  Credit  union,  Insurance, 
Mortgages. 

Authority:  12  U.  S.  C  1755,  31  U.S.C. 

3717. 

By  the  National  Credit  Union 
Administration  Board  on  June  14, 1995. 
Becky  Baker, 
Secretary  of  the  Board. 
|FR  Doc.  9S-15494  Filed  6-23-95;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

pocket  No.  95-NM-97-AD} 

Airworthiness  Directives;  McDonnell 
Douglas  Model  MD-1 1  Series 
Airplanes  Equipped  With  Pratt  & 
Whitney  Model  PW4460  and  PW4462 
Engines 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
superseding  of  an  existing  airworthiness 
directive  (AD),  applicable  to  certain 
McDonnell  Douglas  Model  MD-11 
series  airplanes,  that  currently  requires 
a  visual  inspection  to  detect  cracks  or 
discrepancies  in  the  aft  mount  beam 
assembly  of  the  engines;  and 
replacement  of  the  cracked  or 
discrepant  aft  mount  beam  assembly 
with  a  new  assembly,  or  a  previously 
inspected  and  re-identified  assembly. 
That  amendment  was  prompted  by 
reports  of  cracking  in  a  certain  aft 
mount  beam  assembly  on  Airbus  Model 
A310  series  airplanes.  This  action 
would  continue  to  require  the  visual 
inspection,  and  corrective  actions  for 
findings  of  cracking  or  discrepancies. 
This  action  would  require  additional 
inspections  to  detect  cracks  or 
discrepancies  in  the  subject  area,  and 
follow-on  actions.  The  actions  specified 
by  the  proposed  AD  are  intended  to 
prevent  cracks  in  the  aft  mount  beam 
assembly  of  the  engines,  which  could 
resuh  in  loss  of  the  capability  of  the  aft 
mount  beam  assembly  to  support  engine 


loads,  and  possible  separation  of  the 
engine  from  the  airplane. 
DATES:  Comments  must  be  received  by 
August  21,  1995. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  95-NM- 
97-AD.  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
McDonnell  Douglas  Corporation,  3855 
Lake  wood  Boulevard,  Long  Beach, 
California  90846,  Attention:  Technical 
Publications  Business  Administration, 
Department  C1-L51  (2-60).  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  FAA,  Transport 
Airplane  Directorate,  Los  Angeles 
Aircraft  Certification  Office,  3960 
Paramount  Boulevard,  Lakewood, 
California. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wahib  Mina,  Aerospace  Engineer, 
Airframe  Branch,  ANM-120L.  FAA,  Los 
Angeles  Aircraft  Certification  Office, 
3960  Paramount  Boulevard.  Lakewood. 
California  90712;  telephone  (310)  627- 
-  5324;  fax  (310)  627-5210. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket.  Commenters  wishing  the  FAA 
to  acknowledge  receipt  of  their 
comments  submitted  in  response  to  this 


notice  must  submit  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Docket  Number  95-NM- 
97-AD."  The  postcard  will  be  date 
stamped  and  returned  to  the 
commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Transport  Airplane  Directorate. 
ANM-103,  Attention:  Rules  Docket  No. 
95-NM-97-AD.  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

On  May  22,  1995,  the  FAA  issued  AD 
95-11-13,  amendment  39-9246  (60  FR 
28527,  June  1,  1995),  applicable  to 
certain  McDonnell  Douglas  Model  MD- 
11  series  airplanes,  to  require  a  one-time 
visual  inspection  to  detect  cracks  or 
discrepancies  in  the  aft  mount  beam 
assembly  of  the  engines;  and 
replacement  of  the  cracked  or 
discrepant  aft  mount  beam  assembly 
with  a  certain  new  assembly,  or  a 
certain  previously  inspected  and  re- 
identified  assembly.  That  action  was 
prompted  by  reports  of  cracking  in  an 
aft  mount  beam  assembly  having  part 
number  (P/N)  221-0261-501  on  Airbus 
Model  A310  series  airplanes.  The 
requirements  of  that  AD  are  intended  to 
prevent  cracks  in  the  aft  mount  beam 
assembly  of  the  engines,  which  could 
result  in  loss  of  the  capability  of  the  aft 
mount  beam  assembly  to  support  engine 
loads,  and  possible  separation  of  the 
engine  from  the  airplane. 

Aft  mount  beam  assemblies  having  P/ 
N  221-0261-501  also  are  installed  on 
McDonnell  Douglas  Model  MD-11 
series  airplanes  equipped  with  Pratt  & 
Whitney  PW4460  and  PW4462  engines. 
The  FAA  has  determined  that  these 
airplanes  are  also  subject  to  the 
addressed  unsafe  condition. 

In  the  preamble  to  AD  95-11-13,  the 
FAA  indicated  that  it  intended  to 
supersede  that  AD  to  require  fluorescent 
penetrant  and  eddy  current  inspections 
of  the  aft  mount  beam  assembly,  P/N 
221-0261-501,  of  the  engines  within 
4,000  flight  cycles  after  accomplishing 
the  visual  inspection  required  by  that 
AD.  This  action  proposes  to  require  the 
addition  of  these  inspection 
requirements. 

The  FAA  previously  reviewed  and 
approved  McDonnell  Douglas  Alert 
Service  Bulletin  MD11-71A073, 
Revision  1.  dated  May  16,  1995.  which 
describes  procedures  for  a  one-time 
visual  inspection  to  detect  cracks  or 
discrepancies  in  the  aft  mount  beam 
assembly,  P/N  221-0261-501.  of  engine 
numbers  1.  2.  and  3.  This  alert  service 


bulletin  also  describes  procedures  for 
replacement  of  the  cracked  or 
discrepant  aft  mount  beam  assembly 
with  a  new  assembly  having  P/N  221- 
0261-503,  or  a  previously  inspected  and 
re-identified  assembly  having  P/N  221- 
0261-501. 

As  a  follow-on  action  to  the  visual 
inspection,  this  service  bulletin 
describes  procedures  for  etch 
fluorescent  penetrant  and  eddy  current 
inspections  to  detect  cracks  or 
discrepancies  in  the  aft  mount  beam 
assembly,  P/N  221-0261-501,  of  engine 
numbers  1,  2,  and  3.  This  service 
bulletin  also  describes  procedures  for 
re-identifying  and  installing  the  aft 
mount  beam  assembly,  if  no  cracks  or 
discrepancies  are  detected  during  the 
fluorescent  penetrant  and  eddy  current 
inspections;  and  for  replacement  of  any 
cracked  or  discrepant  assembly  found 
during  these  inspections. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
supersede  AD  95-11-13  to  continue  to 
require  a  one-time  visual  inspection  to 
detect  cracks  or  discrepancies  in  the  aft 
mount  beam  assembly,  P/N  221-0261- 
501.  of  engine  numbers  1,  2.  and  3,  and 
corrective  actions  for  findings -of 
cracking  or  discrepancies.  The  proposed 
AD  would'^also  require  etch  fluorescent 
penetrant  and  eddy  current  inspections 
to  detect  cracks  or  discrepancies  in  the 
subject  area,  and  follow-on  actions.  The 
actions  would  be  required  to  be 
accomplished  in  accordance  with  the 
alert  service  bulletin  described 
previously. 

This  proposed  AD  would  also  require 
that  operators  report  results  of  any 
inspection  findings,  positive  or 
negative,  to  the  FAA. 

As  a  result  of  recent  communications 
with  the  Air  Transport  Association 
(ATA)  of  America,  the  FAA  has  learned 
that,  in  general,  some  operators  may 
misunderstand  the  legal  effect  of  AD's 
on  airplanes  that  are  identified  in  the 
applicability  provision  of  the  AD,  but 
that  have  been  altered  or  repaired  in  the 
area  addressed  by  the  AD.  The  FAA 
points  out  that  all  airplanes  identified  in 
the  applicability  provision  of  an  AD  are 
legally  subject  to  the  AD.  If  an  airplane 
has  been  altered  or  repaired  in  the 
affected  area  in  such  a  way  as  to  affect 
compliance  with  the  AD,  the  owner  or 
operator  is  required  to  obtain  FAA 
approval  for  an  alternative  method  of 
compliance  with  the  AD,  in  accordance 
with  the  paragraph  of  each  AD  that 
provides  for  such  approvals.  A  note  has 
been  included  in  this  notice  to  clarify 
this  long-standing  requirement. 
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Credit  Union  Administration.  1775 
Duke  Street,  Alexandria,  Virginia 
22314-3428.  Post  comments  to  Ms. 
Baker  on  the  bulletin  board  by  dialing 
703-518-6480. 

F0«  FURTHER  INFORMATtON  CONTACT:  Jane 
A.  Walters,  Controller,  or  Ron  Aaron, 
Deputy  Controller,  at  the  above  address, 
telephone  (703)  518-6570. 


SUPPLEMENTARY  INFORMATION:  In  1990. 
NCUA  restructured  the  operating  fee 
scale  for  natural  person  federal  credit 
unions  because  it  was  felt  the  scale  did 
not  give  due  consideration  to  the  ability 
of  such  credit  unions  to  pay.  The 
restructuring  was  a  consolidation  of  the 
scale  from  14  rate  brackets  to  2  rate 
brackets.  In  addition  to  the  rate  brackets, 
credit  unions  with  assets  greater  than 
$50,000  but  equal  to  or  less  than 


$371,885  paid  a  minimum  fee  of  $100, 
and  credit  unions  with  assets  equal  to 
or  less  than  $50,000  paid  no  fee.  In 
1992,  a  third  rate  bracket  was  added  for 
credit  unions  exceeding  $1  billion  in 
assets. 

The  scale  is  indexed  to  and  adjusted 
annually  for  projected  asset  growth  in 
federal  credit  unions.  Presently,  the 
operating  fee  scale  is  as  follows: 


Total  assets 


Over 


1,000  — 

$371,885  

$383,837,000  

$1,161,485,000  and  over 


But  not  more  than 


50,000 

371,885 

383,837.000 

1,161.485.000 


Assessment  rate 


$0.00. 

100.00. 

0.0002689  X  total  assets. 

103.213.77  +  0.000784  x  total  assets  over  $383,837,000. 

164,181.37  +  0.0002617  x  total  assets  over  51,161,485,000. 


NCUA  is  concerned  that  the  present 
operating  fee  scale  does  not  give  enough 
consideration  to  the  ability  of  small 
credit  unions  to  pay.  As  assets  continue 
to  grow,  the  burden  on  smaller  credit 
imions  becomes  greater  than  the  burden 
on  larger  credit  unions.  The  following 
table,  based  upon  December  31, 1994, 
NCUA  5300  report  financial  data, 
indicates  that  as  both  a  percentage  of 
total  expenses  and  a  percentage  of 
average  assets  the  operating  fee  is  more 
burdensome  on  small  credit  unions  than 
on  larger  credit  unions: 


Asset  size 

Percent  op 
fee  expense 

tn  total 

Percent  op 
fee  expense 

category 

operating 
expense 

to  average 
assets 

Less  than 

S500.000  

1.51 

.07 

$500,000- 

$2,000,000  .. 

.93 

.04 

$2,000,000- 

$10,000,000 

.90 

.03 

$10,000,000- 

$50,000,000 

.82 

.03 

$50,000,000- 

$100,000,000 

.78 

.03 

Greater  ttian 

$100,000,000 

.73 

.02 

To  reduce  or  eliminate  this  burden  on 
small  credit  unions  it  is  proposed  that 
the  asset  size  of  credit  unions  eligible 
for  an  exemption  from  the  operating  fee 
be  increased  from  $50,000  to  $500,000. 
A  total  of  587  federal  credit  unions 
between  $50,000  and  $371,885 
presently  pay  $100  and  would  beneHt 
from  this  proposal.  An  additional  193 
credit  unions,  with  assets  between 
$371,885  and  $500,000,  that  pay  an 
average  fee  of  $117  would  benefit  from 
this  proposal  as  well. 

It  IS  further  proposed  that  the  asset 
size  of  federal  credit  unions  that  pay  a 


$100  fee  be  expanded  to  credit  unions 
writh  assets  over  $500,000  but  less  than 
or  equal  to  $750,000.  A  total  of  349 
federal  credit  unions  in  this  category 
presently  pay  an  average  operating  fee 
of  $167.  The  restructuring  of  the 
operating  fee  scale  will  restore  the  fee  to 
a  more  equitable  assessment  basis 
without  imposing  any  significant, 
financial  burden  on  larger  credit  unions. 
The  total  cost,  in  terms  of  reduced 
revenue,  of  this  proposal  is  $104,747. 
This  shortfall  in  revenue  will  be  spread 
among  all  other  federal  credit  unions  (at 
an  average  cost  of  $16.63  per  federal 
credit  union),  and  will  provide  larger 
credit  unions  with  an  additional 
opportunity  to  help  and  support  smaller 
credit  unions  which  will  strengthen  the 
entire  credit  unicm  movement.  Finally, 
the  proposed  fee  scale  will  comply  more 
fully  with  the  intent  of  the  Federal 
Credit  Union  Act  by  assessing  a  fee 
based  upon  the  credit  union's  ability  to 
pay. 

List  of  Subiects  in  12  CFR  Part  701  - 

Credit.  Credit  union,  Insurance, 
Mortgages. 

Aothority:  12  U.  S.  C  1755,  31  U.S.C 
3717. 

By  the  National  Credit  Union 
Administration  Board  on  June  14, 1995. 

Becky  Baker, 

Secretary  of  the  Board. 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  95-NM-97-AD] 

Airworthiness  Directives;  McDonnell 
Douglas  Model  MD-1 1  Series 
Airplanes  Equipped  With  Pratt  & 
Whitney  Model  PW4460  and  PW4462 
Engines 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  applicable  to  certain 
McDonnell  Douglas  Model  MD-11 
series  airplanes,  that  currently  requires 
a  visual  inspection  to  detect  cracks  or 
discrepancies  in  the  aft  mount  beam 
assembly  of  the  engines;  and 
replacement  of  the  cracked  or 
discrepant  aft  mount  beam  assembly 
with  a  new  assembly,  or  a  previously 
inspected  and  re-identified  assembly. 
That  amendment  was  prompted  by 
reports  of  cracking  in  a  certain  ait 
mount  beam  assembly  on  Airbus  Model 
A310  series  airplanes.  This  action 
would  continue  to  require  the  visual 
inspection,  and  corrective  actions  for 
findings  of  cracking  or  discrepancies. 
This  action  would  require  additional 
inspections  to  detect  cracks  or 
discrepancies  in  the  subject  area,  and 
follow-on  actions.  The  actions  specified 
by  the  proposed  AD  are  intended  to 
prevent  cracks  in  the  aft  mount  beam 
assembly  of  the  engines,  which  could 
result  in  loss  of  the  capability  of  the  aft 
moimt  beam  assembly  to  support  engine 


loads,  and  possible  separation  of  the 
engine  fix)m  the  airplane. 
DATES:  Comments  must  be  received  by 
August  21, 1995. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  95-NM- 
97-AD,  1601  Land  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  hoUdays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
McDonnell  Douglas  Corporation,  3855 
Lakewood  Boulevard,  Long  Beach, 
California  90846,  Attention:  Technical 
Publications  Business  Administration, 
Department  C1-L51  (2-60).  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  FAA,  Transport 
Airplane  Directorate,  Los  Angeles 
Aircraft  Certification  Office,  3960 
Paramount  Boulevard,  Lakewood, 
California. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wahib  Mine,  Aerospace  Engineer, 
Airframe  Branch.  ANM-120L.  FAA.  Los 
Angeles  Aircraft  Certification  Office. 
3960  Paramount  Boulevard.  Lakewood. 
California  90712;  telephone  (310)  627- 
5324;  fax  (310)  627-5210. 

SUPPLEMENTARY  INFORMATION: 

Conunents  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  asp)ects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket.  Commenters  wishing  the  FAA 
to  acknowledge  receipt  of  their 
comments  submitted  in  response  to  this 


notice  must  submit  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Docket  Number  95-NM- 
97-AD."  The  postcard  will  be  date 
stamped  and  returned  to  the 
commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
-FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
95-NM-97-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

On  May  22. 1995,  the  FAA  issued  AD 
95-11-13.  amendment  39-9246  (60  FR 
28527.  June  1. 1995).  applicable  to 
certain  McDonnell  Douglas  Model  MD- 
11  series  airplanes,  to  require  a  one-time 
visual  inspection  to  detect  cracks  or 
discrepancies  in  the  aft  mount  beam 
assembly  of  the  engines;  and 
replacement  of  the  cracked  or 
discrepant  aft  mount  beam  assembly 
with  a  certain  new  assembly,  or  a 
certain  previously  inspected  and  re- 
identified  assembly.  That  action  was 
prompted  by  reports  of  cracking  in  an 
aft  mount  beam  assembly  having  part 
number  (P/N)  221-0261-501  on  Airbus 
Model  A310  series  airplanes.  The 
requirements  of  that  AD  are  intended  to 
prevent  cracks  in  the  aft  mount  beam 
assembly  of  the  engines,  which  could 
result  in  loss  of  the  capability  of  the  aft 
mount  beam  assembly  to  support  engine 
loads,  and  possible  separation  of  the 
engine  from  the  airplane. 

Aft  mount  beam  assemblies  having  P/ 
N  221-0261-501  also  are  installed  on 
McDonnell  Douglas  Model  MD-11 
series  airplanes  equipped  with  Pratt  & 
Whitney  PW4460  and  PW4462  engines. 
The  FAA  has  determined  that  these 
airplanes  are  also  subject  to  the 
addressed  unsafe  condition. 

In  the  preamble  to  AD  95-11-13,  the 
FAA  indicated  that  it  intended  to 
supersede  that  AD  to  require  fluorescent 
penetrant  and  eddy  current  inspections 
of  the  aft  mount  beam  assembly,  P/N 
221-0261-501,  of  the  engines  within 
4,000  flight  cycles  after  accomplishing 
the  visual  inspection  required  by  that 
AD.  This  action  proposes  to  require  the 
addition  of  these  inspection 
requirements. 

The  FAA  previously  reviewed  and 
approved  McDonnell  Douglas  Alert 
Service  Bulletin  MD11-71A073. 
Revision  1,  dated  May  16. 1995.  which 
describes  procedures  for  a  one-time 
visual  inspection  to  detect  cracks  or 
discrepancies  in  the  aft  mount  beam 
assembly.  P/N  221-0261-501,  of  engine 
numbers  1.  2,  and  3.  This  alert  service 


bulletin  also  describes  procedures  for 
replacement  of  the  cradled  or 
discrepant  aft  mount  beam  assembly 
with  a  new  assembly  having  P/N  221- 
0261-503,  or  a  previously  inspected  and 
re-identified  assembly  having  P/N  221- 
0261-501. 

As  a  follow-on  action  to  the  visual 
inspection,  this  service  bulletin 
describes  procedures  for  etch 
fluorescent  penetrant  and  eddy  current 
inspections  to  detect  cracks  or 
discrepancies  in  the  aft  mount  beam 
assembly,  P/N  221-0261-501,  of  engine 
numbers  1,  2,  and  3.  This  service 
bulletin  also  describes  procedures  for 
re-ideritifying  and  installing  the  aft 
mount  beam  assembly,  if  no  cracks  or 
discrepancies  are  detected  during  the 
fluorescent  penetrant  and  eddy  current 
inspections;  and  for  replacement  of  any 
cracked  or  discrepant  assembly  found 
during  these  inspections. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
supersede  AD  95-11-13  to  continue  to 
require  a  one-time  visual  inspection  to 
detect  cracks  or  discrepancies  in  the  aft 
mount  beam  assembly,  P/N  221-0261- 
501,  of  engine  numbers  1.  2,  and  3,  and 
corrective  actions  for  findings  of 
cracking  or  discrepancies.  The  proposed 
AD  would*also  require  etch  fluorescent 
penetrant  and  eddy  current  inspections 
to  detect  cracks  or  discrepancies  in  the 
subject  area,  and  follow-on  actions.  The 
actions  would  be  required  to  be 
accomplished  in  accordance  with  the 
alert  service  bulletin  described 
previously. 

This  proposed  AD  would  also  require 
that  operators  report  results  of  any 
inspection  findings,  positive  or 
negative,  to  the  FAA. 

As  a  result  of  recent  communications 
with  the  Air  Transport  Association 
(ATA)  of  America,  the  FAA  has  learned 
that,  in  general,  some  operators  may 
misunderstand  the  legal  effect  of  AD's 
on  airplanes  that  are  identified  in  the 
applicability  provision  of  the  AD,  but 
that  have  been  altered  or  repaired  in  the 
area  addressed  by  the  AD.  The  FAA 
points  out  that  all  airplanes  identified  in 
the  applicability  provision  of  an  AD  are 
legally  subject  to  the  AD.  If  an  airplane 
has  been  altered  or  repaired  in  the 
affected  area  in  such  a  way  as  to  affect 
compliance  with  the  AD,  the  owner  or 
operator  is  required  to  obtain  FAA 
approval  for  an  alternative  method  of 
compliance  with  the  AD,  in  accordance 
with  the  paragraph  of  each  AD  that 
provides  for  such  approvals.  A  note  has 
been  included  in  this  notice  to  clarify 
this  long-standing  requirement. 
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There  are  approximately  57  Model 
MD-11  series  airplanes  equipped  with 
Pratt  &  Whitney  Model  PW4460  and 
PW4462  engines  of  the  affected  design 
in  the  worldwide  fleet.  The  FAA 
estimates  that  17  airplanes  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD. 

The  visual  inspection  that  was 
previously  required  by  AD  95-11-13, 
and  retained  in  this  proposal,  would 
take  approximately  2  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour.  Based 
on  these  figures,  the  total  cost  impact  of 
the  visual  inspection  requirement  on 
U.S.  operators  is  estimated  to  be  $2,040, 
or  $120  per  airplane.  The  FAA  estimates 
that  all  affected  U.S.  operators  have 
already  accomplished  this  action; 
therefore,  the  hiture  cost  impact  of  this 
requirement  is  minimal. 

The  fluorescent  penetrant  and  eddy 
current  inspections  that  would  be 
required  by  this  proposal  would  take 
approximately  15  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  60  per  work  hour.  Based  on 
these  figures,  the  total  cost  impact  of  the 
proposed  fluorescent  penetrant  and 
eddy  current  inspection  requirements  of 
this  AD  on  U.S.  operators  is  estimated 
to  be  $15,300.  or  $900  per  airplane. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumption!  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 


location  provided  under  the  caption 
ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-9246  (60  FR 
28527.  June  1,  1995).  and  by  adding  a 
new  airworthiness  directive  (AD),  to 
read  as  follows: 

McDonnell  Douglas:  Docket  95-NM-97-AD. 
Supersedes  AD  95-11-13.  Amendment 
39-9246. 

Applicability:  Model  MD-1 1  series 
airplanes,  equipped  with  Pratt  &  Whitney 
Model  PW4460  and  PW4462  engines;  as 
listed  in  McDonnell  Douglas  Alert  Service 
Bulletin  MD11-71A073,  Revision  1.  dated 
May  16. 1995;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/ofjerator  must  use  the  authority 
provided  in  paragraph  (e)  of  this  AD  to 
request  approval  from  the  FAA.  This 
approval  may  address  either  no  action,  if  the 
current  configuration  eliminates  the  unsafe 
condition;  or  different  actions  necessary  to 
address  the  unsafe  condition  described  in 
this  AD.  Such  a  request  should  include  an 
assessment  of  the  effect  of  the  changed 
configuration  on  the  unsafe  condition 
addressed  by  this  AD.  In  no  case  does  the 
presence  of  any  modification,  alteration,  or 
repair  remove  any  airplane  from  the 
applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  loss  of  the  capability  of  the  aft 
mount  beam  assembly  to  support  engine 
loads,  and  possible  separation  of  the  engine 
from  the  airplane,  accomplish  the  following: 

(a)  Within  60  days  after  June  16, 1995  (the 
effective  date  of  AD  95-11-13,  amendment 
39-9246).  perform  a  visual  inspection  to 
detect  cracks  or  discrepancies  in  the  aft 
mount  beam  assembly,  part  number  (P/N) 
221-0261-501,  of  engine  numbers  1.  2,  and 


3.  in  accordance  with  McDonnell  Douglas 
Alert  Service  Bulletin  MD11-71A073, 
Revision  1.  dated  May  16, 1995. 

(1)  If  no  cracks  or  discrepancies  are 
detected,  no  further  action  is  required  by 
paragraph  (a)  of  this  AD. 

(2)  If  any  crack  or  discrepancy  is  detected, 
prior  to  further  flight,  replace  the  cracked  or 
discrepant  aft  mount  beam  assembly  with  a 
new  assembly  having  P/N  221-0261-503,  or 
an  assembly  having  P/N  221-0261-501  that 
has  been  previously  inspected  and  re- 
identified,  in  accordance  with  paragraph 
3.B..  Phase  2.  of  the  Accomplishment 
Instructions  of  the  alert  service  bulletin. 
Replacement  shall  be  accomplished  in 
accordance  with  the  procedures  specified  in 
the  alert  service  bulletin. 

(b)  Within  4.000  flight  cycles  after 
accomplishing  the  visual  inspection  required 
by  paragraph  (a)  of  this  AD,  perform  etch 
fluorescent  [lenetrant  and  eddy  current 
insjjections  to  detect  cracks  or  discrepancies 
in  the  aft  mount  beam  assembly.  P/N  221- 
0261-501,  of  engine  numbers  1,  2.  and  3,  in 
accordance  with  McDonnell  Douglas  Alert 
Service  Bulletin  MD11-71A073,  Revision  1. 
dated  May  16,  1995. 

(1)  If  no  cracks  or  discrepancies  are 
detected,  prior  to  further  flight,  re-identify 
and  install  the  aft  mount  beam  assembly  in 
accordance  with  the  alert  service  bulletin. 

(2)  If  any  crack  or  discrepancy  is  detected, 
prior  to  further  flight,  replace  the  cracked  or 
discref)ant  aft  mount  l>eam  assembly  with  a 
new  assembly  having  P/N  221-0261-503.  or 
an  assembly  having  P.'N  221-0261-501  that 
has  been  previously  insjiected  and  re- 
identified,  in  accordance  with  paragraph 
3.B.,  Phase  2,  of  the  Accomplishment 
Instructions  of  the  alert  service  bulletin. 
Replacement  shall  be  accomplished  in 
accordance  with  the  procedures  specified  in 
the  alert  service  bulletin. 

(c)  Within  10  days  after  accomplishing  any 
inspection  required  by  this  AD,  rep)ort 
inspection  results,  positive  or  negative,  to  the 
Manager.  Los  Angeles  Aircraft  Certification 
Office  (ACO).  FAA.  Transport  Airplane 
Directorate.  3960  Paramount  Boulevard, 
Lakewood.  California  90712;  fax  (310)  627- 
5210.  Information  collection  requirements 
contained  in  this  regulation  have  been 
approved  by  the  Office  of  Management  and 
Budget  (OMB)  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44  U.S.C. 
3501  et  seq.)  and  have  been  assigned  OMB 
Control  Number  2120-0056. 

(d)  As  of  )une  16,  1995  (the  effective  date 
of  AD  95-11-13.  amendment  39-9246),  no 
p>erson  shall  install  an  aft  mount  beam 
assembly,  P/N  221-0261-501,  on  any 
airplane,  unless  it  has  been  previously 
inspected  and  re-identified  in  accordance 
with  paragraph  3.B..  Phase  2,  of  the 
Accomplishment  Instructions  of  McDonnell 
Douglas  Alert  Service  Bulletin  MDll- 
71A073.  Revision  1,  dated  May  16, 1995. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  ACO,  FAA.  Transport  Airplane 
Directorate.  Operators  shall  submit  their 
requests  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
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add  comments  and  then  send  it  to  the 
Manager,  Los  Angeles  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  bom  the  Los  Angeles  AGO. 

(fi  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  ]une  20, 
1995. 

DarreU  M.  Pederson, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  95-15517  Filed  6-23-95;  8:45  am) 

BILLING  CODE  4910-13-U 


DEPARTMENT  OF  THE  TREASURY 

Secret  Service 

31  CFR  Part  411 
[150&-AA69] 

Color  Illustrations  of  U.S.  Currency 

AGENCY:  Secret  Service,  Treasury. 
ACTION:  Proposed  rule. 

summary:  Pursuant  to  the  Counterfeit 
Deterrence  Act  of  1992.  the  Secret 
Service  proposes  to  permit  color 
illustrations  of  United  States  currency. 
Currently,  color  illustrations  of  U.S. 
currency  are  not  permitted.  The 
intended  effect  of  the  proposed  rule  is 
to  permit  color  illustrations  of  U.S. 
currency  while  maintaining  the 
safeguards  needed  to  prevent  the 
counterfeiting  of  United  States  currency. 
DATES:  Comments  must  be  submitted  on 
or  before  August  25, 1995. 
ADDRESSES:  Written  comments  should 
be  forwarded  to  John  J.  Kelleher,  Chief 
Counsel,  United  States  Secret  Service, 
1800  G  Street.  NW..  Room  842. 
Washington,  DC  20223. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Mulligan,  Attorney/ Advisor, 
Office  of  Chief  Coiuisel.  U.S.  Secret 
Service.  1800  G  Street.  NW..  Room  842, 
Washington,  DC  20223,  (202)  435-5771. 

SUPPLEMENTARY  INFORMATION: 

Background 

Currently,  illustrations  of  U.S. 
currency  are  permitted  provided  the 
illustration  is  in  black  and  white  and  is 
of  a  size  less  than  three-fourths  or  more 
than  one  and  one-half,  in  linear 
dimension,  of  each  part  so  illustrated, 
and  provided  the  negatives  and  plates 
used  in  making  the  illustration  are 
destroyed.  18  U.S.C.  504.  The 
Counterfeit  Deterrence  Act  of  1992,  Pub. 


L.  No.  102-550  (1992).  amended  18 
U.S.C.  504  by  requiring  "(t]he  Secretary 
of  the  Treasury  (to)  prescribe  regulations 
to  permit  color  illustrations  of  such 
currency  of  the  United  States  as  the 
Secretary  determines  may  be 
appropriate  for  such  purposes." 
Treasury  Directive  Number  15-56,  58 
FR  48539  (September  16,  1993), 
delegated  the  responsibility  and 
authority  to  prescribe  these  regulations 
to  the  Director.  United  States  Secret 
Service. 

The  proposed  rule  would  allow  the 
color  illustration  of  U.S.  currency.  In 
developing  this  proposal,  the  Secret 
Service  carefully  weighed  the  interest  in 
color  illustrations  with  the  federal 
government's  compelling  interest  of 
preventing  the  counterfeiting  of  U.S. 
currency.  The  proposed  rule  is  designed 
to  allow  the  color  illustration  of  U.S. 
currency  in  a  manner  which  both 
prevents  the  possibility  of  these  color 
illustrations  being  used  as  instruments 
of  fraud  and  avoids  the  creation  of 
conditions  which  may  facilitate 
counterfeiting.  In  addition,  the  proposal 
recognizes  technological  advances  in 
both  computer  graphics  and  other 
reprographics  and  requires  that  such 
methods  comply  with  the  requirements 
of  the  proposed  rule. 

The  proposed  rule  would  require  the 
permitted  color  illustrations  to  comply 
with  the  current  size  restrictions  set  out 
in  18  U.S.C.  504.  Any  color  illustration 
f>ermitted  under  the  proposed  rule 
would  also  be  required  to  have  the  term 
"non-negotiable"  be  prominently  and 
conspicuously  placed  across  the  center 
portion  of  any  illustration.  In  addition, 
the  legend  "non-negotiable"  would  be 
required  to  appear  in  clearly  legible, 
bold,  black,  block  letters,  being  a 
minimum  of  one  quarter  inch  high,  and 
covering  at  least  one  third  of  the  linear 
length  of  the  illustration.  The  legend 
"non-negotiable"  must  appear 
simultaneously  with  the  creation, 
production,  printing,  publishing  and 
transmission  of  the  illustration  on  all 
copies  of  the  illustration  or  any  part 
thereof,  and  on  all  negatives,  plates, 
positives,  digitized  storage  medium, 
graphic  files,  magnetic  medium,  optical 
storage  devices,  or  other  reproductive 
method.  In  addition,  such  color 
illustrations  would  be  required  to  be 
only  one-sided. 

The  exceptions  proposed  by  this  rule, 
like  the  exceptions  set  out  in  18  U.S.C. 
504,  apply  notwithstanding  any  other 
provision  of  chapter  25  of  Title  18  of  the 
U.S.  Code.  It  should  specifically  be 
noted  that  the  requirement  that  the  term 
"non-negotiable"  appear  simultaneously 
with  the  creation,  production,  printing, 
publishing  and  transmission  of  the 


illustration  on  all  copies  of  the 
illustration  or  any  part  thereof,  and  on 
all  negatives,  plates,  positives,  digitized 
storage  medium,  graphic  files,  magnetic 
medium,  optical  storage  devices,  or 
other  reproductive  method  does  not 
waive  or  repeal  the  prohibition  in  18 
U.S.C.  333  against  the  mutilation  or 
disfiguring  of  currency  with  the  intent 
to  render  such  currency  unfit  to  be 
reissued.  Also,  the  criminal  liability 
imposed  by  18  U.S.C.  474  and  other 
applicable  sections  of  chapter  25  of  Title 
18  of  the  U.S.  Code  could  apply  where 
a  color  illustration  of  U.S.  currency  fails 
to  meet  the  requirements  imposed  by 
this  proposed  regulation. 

Executive  Order  12866 

It  has  been  determined  that  this 
document  is  not  a  significant  regulatory 
action  under  Executive  Order  12866. 
This  proposed  rule  is  intended  to  permit 
the  color  illustrations  of  certain  U.S. 
currency,  which  at  the  present  time  are 
prohibited  by  law. 

Regulatory  Flexibility  Act 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act  and  for  the 
reasons  set  forth  above,  it  is  hereby 
certified  that  this  regulation  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Accordingly,  a  regulatory  flexibility 
analysis  is  not  required. 

List  of  Subjects  in  31  CFR  Part  411 

Color  illustration.  Currency. 

For  the  reasons  set  out  in  the 
preamble,  it  is  proposed  that  title  31, 
chapter  IV  of  the  Code  of  Federal 
Regulations  be  amended  by  adding  part 
411  as  set  forth  below. 

PART  411— COLOR  ILLUSTRATIONS 
OF  UNITED  STATES  CURRENCY 

Authority:  18  U.S.C.  504;  Treasury 
Directive  Number  15-56,  58  FR  48539  (Sept. 
16,  1993) 

§411.1    Color  illustrations  authorized. 

(a)  Notwithstanding  any  provision  of 
chapter  25  of  Title  18  of  the  U.S.  Code, 
authority  is  hereby  given  for  the 
printing,  publishing  or  importation,  or 
the  mMcing  or  importation  of  the 
necessary  plates  or  items  for  such 
printing  or  publishing,  of  color 
illustrations  of  U.S.  currency  provided 
that: 

(1)  The  illustration  be  of  a  size  less 
than  three-fourths  or  more  than  one  and 
one-half,  in  linear  dimension,  of  each 
part  of  any  matter  so  illustrated; 

(2)  The  term  "non-negotiable"  be 
placed  on  any  illustration  TTl  clearly 
legible,  bold,  black,  block  letters,  being 
a  minimum  of  one  quarter  inch  high. 
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and  prominently  and  conspicuously 
placed  across  the  center  portion  of  any 
illustration,  covering  at  least  one  third 
of  the  linear  length  of  the  illustration. 
The  term  "non-negotiable"  must  appear 
simultaneously  with  the  creation, 
production,  printing,  publishing  and 
transmission  of  the  illustration  on  all 
copies  of  the  illustration  or  any  part 
thereof  and  on  all  negatives,  plates, 
positives,  digitized  storage  medium, 
graphic  files,  magnetic  medium,  optical 
storage  devices,  or  other  reproductive 
method: 

(3)  The  illustration  be  one-*ided;  and 

(4)  All  negatives,  plates,  positives, 
digitized  storage  medium,  graphic  files, 
magnetic  medium,  optical  storage 
devices,  and  any  other  thing  used  in  the 
making  of  the  illustration  that  contain 
an  image  of  the  illustration  or  any  part 
thereof  shall  be  destroyed  and/or 
deleted  or  erased  immediately  after  their 
Rnal  use  in  accordance  with  this 
section. 

(b)  (Reserved  I  , 

Paul  A.  Hackenberry, 
Assistant  Director,  Office  of  Investigations. 
(FR  Doc.  95-15523  Filed  6-23-95;  8:45  am] 

BILLMG  COOC  4«10-42-P 


ASSASSINATION  RECORDS  REVIEW 
BOARD 

36  CFR  Ch.  14 

Rules  Implementing  the  Government  in 
the  Sunshine  Act 

AGENCY:  Assassination  Records  Review 

Board. 

ACTION:  Notice  of  Proposed  Rulemaking 

(NPRM). 

SUMMARY:  The  Assassination  Records 
Review  Board  (Review  Board)  was 
established  by  the  President  John  F. 
Kennedy  Assassination  Records 
Collection  Act  of  1992  (JFK  Act).  This 
NPRM  will  constitute  the  Review 
Board's  second  rulemaking.  All  of  the 
Review  Board's  regulations  will 
eventually  be  codified  at  36  CFR  Fart 
1400  et  seq.  This  rulemaking  is 
undertaken  in  response  to  the 
Government  in  the  Sunshine  Act  ^ 
(Sunshine  Act).  The  Sunshine  Act 
relates  to  meetings  of  agencies  of  the 
United  States  government  that  are 
headed  by  collegia!  bodies  composed  of 
two  or  more  members,  a  majority  of 
whom  are  appointed  by  the  President 
with  the  advice  and  consent  of  the 
Senate.  The  Act  provides  that  meetings. 
as  deHned  in  the  Sunshine  Act.  shall  be 
held  in  public  except  where  stated 
exemptions  apply.  The  Review  Board 
invites  comments  from  interested 


groups  and  members  of  the  public  on 
these  proposed  rules  implementing  the 
Sunshine  Act. 

DATES:  To  be  considered,  comments 
must  be  mailed  or  delivered  to  the 
address  listed  below  by  5  p.m.  on  July 
26,  1995. 

ADDRESSES:  Comments  on  these 
proposed  regulations  should  be  mailed, 
faxed,  or  delivered  to  the  Assassination 
Records  Review  Board,  600  E  Street, 
N.W.,  2nd  Floor,  Washington,  D.C. 
20530  (Attention:  Sunshine  Act  NPRM). 
All  comments  will  be  placed  in  the 
Review  Board's  public  files  and  will  be 
available  for  inspection  between  8:30 
a.m.  and  4:30  p.m.,  Monday  through 
Friday,  in  the  Review  Board's  Public 
Reading  Room  at  the  same  address. 
Comments  should  state  prominently 
that  they  are  being  filed  in  response  to 
the  Review  Board's  Sunshine  Act 
NPRM. 

FOR  FURTHER  INFORMATION  CONTACT: 
T.  Jeremy  Gunn,  Acting  General 
Counsel,  Assassination  Records  Review 
Board,  600  E  Street,  N.W.,  2nd  Floor. 
Washington,  D.C.  20530,  (202)  724- 
0088. 

SUPPLEMENTARY  INFORMATION:  To 
discharge  its  responsibilities,  the 
Review  Board  gathers  as  a  collegia!  body 
at  its  Washington,  D.C,  office  and  at 
other  locations  as  appropriate.  Since  the 
Review  Board,  including  its  staff,  is  a 
small  agency.  Review  Board  Members 
work  both  personally  and  collectively  in 
the  discharge  of  the  Review  Board's 
responsibilities.  Review  Board  activities 
include  such  matters  as:  reviewing 
classiPied  and  restricted  government 
records  relating  to  the  assassination  of 
President  Kennedy;  determining 
whether  such  classified  and  restricted 
records  should  be  opened  and  made 
available  to  the  public;  identifying 
additional  assassination  records  in  the 
possession  of  governments  and 
individuals;  holding  public  hearings 
related  to  assassination  records;  and 
ensuring  government  office  compliance 
with  the  JFK  Act. 

The  Sunshine  Act  defines  meetings 
and  sets  certain  requirements  for 
advance  public  notice  of  such  meetings 
(5  U.S.C.  §  552b(e))  and  permits 
agencies  to  close  meetings  to  public 
attendance  and  to  withhold  information 
regarding  meetings  where  an  agency 
finds  that  any  of  ten  exemptions 
enumerated  in  the  Sunshine  Act 
applies,  5  U.S.C.  §  552b(c).  The  Act 
further  sets  forth  the  procedures  that  , 
must  be  followed  by  agencies  in 
invoking  one  of  these  exemptions,  5 
U.S.C.  §  552b(d),(f).  The  Review  Board 
is  required  to  adopt,  after  opportunity 
for  public  comment,  regulations  to 


implement  the  Sunshine  Act.  5  U.S.C. 
§  552b(g). 

Consistent  with  the  requirement  of  5 
U.S.C.  §552b(g).  the  proposed 
regulations  implement  the  provisions  of 
5  U.S.C.  §  552b(b)-{f).  This  NPRM  has 
been  made  following  a  review  of  the 
Sunshine  Act.  regulations  promulgated 
and  implemented  by  other  coliegial 
bodies  under  the  Sunshine  Act.  and  the 
opinion  of  the  Supreme  Court  of  the 
United  States  in  FCC  v.  ITT  World 
Communications,  Inc.,  466  U.S.  463 
(1984).  The  proposed  regulations  are 
intended  to  follow  the  exemptions  set 
forth  in  the  Sunshine  Act  and  to 
implement  fully  the  Sunshine  Act's 
procedural  requirements  regarding 
public  notice  of  meetings,  availability  of 
transcripts  or  other  records  of  meetings, 
and  closure  of  meetings. 

Paperwork  Reduction  Act  Statement 

The  proposed  rule  is  not  subject  to  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  §  3501.  et  seq.) 
because  it  does  not  contain  any 
information  collection  requirements 
with  the  meaning  of  44  U.S.C.  §  3502(4). 

Regulatory  Flexibility  Act  Certification 

As  required  by  the  Regulatory 
Flexibility  Act  of  1980,  5  U.S.C.  §  601- 
12,  the  Review  Board  certifies  that  this 
rule,  if  adopted,  will  not  have  a 
significant  economic  impact  upon  a 
substantial  number  of  small  entities  and 
that  a  regulatory  fiexibility  analysis 
need  not  be  prepared.  5  U.S.C.  §  605(b). 
The  proposed  rule  would  not  impose 
any  obligations,  including  any 
obligations  on  "small  entities,"  as  set 
forth  in  5  U.S.C.  §601(3)  of  the 
Regulatory  Flexibility  Act,  or  within  the 
definition  of  "small  business,"  as  found 
in  15  U.S.C.  §  632.  or  within  the  Small 
Business  Size  Standards  in  regulations 
issued  by  the  Small  Business 
Administration  and  codified  in  13  CFR 
part  121.  Since  the  impact  of  the 
proposed  rule  is  confined  to  the  Review 
Board,  the  proposed  rule  does  not  fall 
within  the  purview  of  the  Regulatory 
Flexibility  Act. 

List  of  the  Subjects  in  36  CFR  Part  1405 

Sunshine  Act. 

The  Proposed  Regulations 

Chapter  XIV  of  Title  36  of  the  Code 
of  Federal  Regulations  (as  proposed  to 
be  established  at  60  FR  7507,  February 
8,  1995),  is  proposed  to  be  amended  by 
adding  part  1405  to  read  as  follows: 


CHAPTER  14— ASSASSINATION  RECORDS 
REVIEW  BOARD 

PART  1405— RULES  IMPLEMENTING 
THE  GOVERNMENT  IN  THE  SUNSHINE 
ACT 

Sec. 

1405.1  Applicability. 

1405.2  Definitions. 

1405.3  Open  meetings  requirement. 

1405.4  Grounds  on  which  meetings  may  be 
closed  or  information  be  withheld. 

1405.5  Procedures  for  closing  meetings,  or 
withholding  information,  and  requests 
by  affected  persons  to  close  a  meeting. 

1405.6  Procedures  for  public 
announcement  of  meetings. 

1405.7  Changes  affecting  a  meeting 
following  the  public  announcement  of  a 
meeting. 

1405.8  Availability  and  retention  of 
transcripts,  recordings,  and  minutes  and 
applicable  fees. 

1405.9  Severability. 

Authority:  5  U.S.C.  552b;  44  U.S.C.  2107. 

§1405.1    Applicability. 

(a)  This  part  implements  the 
provisions  of  the  Government  in  the 
Sunshine  Act  (5  U.S.C.  552b).  These 
procedures  apply  to  meetings  of  the 
Review  Board.  The  Review  Board  may 
waive  the  provisions  set  forth  in  this 
Part  to  the  extent  authorized  by  law.   . 

(b)  Requests  for  all  documents  other 
than  the  transcripts,  recordings,  and 
minutes  described  in  §  1405.8  shall  be 
governed  by  Review  Board  regulations 
pursuant  to  the  Freedom  of  Information 
Act  (5  U.S.C.  552). 

§1405.2    Definitions. 

As  used  in  this  part: 

Chairperson  means  the  Member 
elected  by  the  Board  to  serve  in  said 
position  pursuant  to  44  U.S.C.  2107.7(f). 

General  Counsel  means  the  Review 
Board's  principal  legal  officer,  or  an 
attorney  serving  as  Acting  General 
Counsel. 

Government  office  means  any  office  of 
the  Federal  Government  that  has 
possession  or  control  of  assassination 
records  as  set  forth  in  44  U.S.C. 
2107.3(5). 

Meeting  means  the  deliberations  of 
three  or  more  Members  where  such 
deliberations  determine  or  result  in  the 
joint  conduct  or  disposition  of  official 
Review  Board  business.  A  meeting  does 
not  include: 

(1)  Notation  voting  or  similar 
consideration  of  business,  whether  by 
circulation  of  material  to  the  Members 
individually  in  writing  or  by  a  polling 
of  the  Members  individually  by 
telephone. 

(2)  Action  by  three  or  more  Members 
to: 


(i)  Open  or  to  close  a  meeting  or  to 
release  or  to  withhold  information 
pursuant  to  §  1405.5; 

(ii)  Set  an  agenda  for  a  proposed 
meeting; 

(iii)  Call  a  meeting  on  less  than  seven 
days'  notice  as  permitted  by  §  1405.6(b); 
or 

(iv)  Change  the  subject  matter  or  the 
determinations  to  open  or  to  close  a 
publicly  announced  meeting  under 
§  1405.7(b). 

(3)  A  session  attended  by  three  or 
more  Members  for  which  the  purpose  is 
to  receive  briefings  from  the  Review 
Board's  staff  or  expert  consultants, 
provided  that  members  of  the  Review 
Board  do  not  engage  in  deliberations  at 
such  sessions  that  determine  or  result  in 
the  joint  conduct  of  disposition  of 
official  Review  Board  business  on  such 
matters. 

(4)  A  session  attended  by  three  or 
more  Members  for  which  the  purpose  is 
to  receive  informational  briefings  from 
representatives  of  government  offices 
discussing  classified  or  otherwise 
restricted  information  in  accordance 
with  the  provisions  of  the  JFK  Act, 
provided  that  Members  of  the  Review 
Board  do  not  engage  in  deliberations  at 
such  sessions  that  determine  or  result  in 
the  joint  conduct  of  disposition  of 
official  Review  Board  business  on  such 
matters. 

(5)  A  gathering  of  three  or  more 
Members  for  the  purpose  of  holding 
informal  preliminary  discussions  or 
exchanges  of  views,  but  that  does  not 
effectively  predetermine  official  Review 
Board  action. 

Member  means  a  current  member  of 
the  Review  Board  as  provided  by  law. 

Presiding  Officer  means  the 
Chairperson  or  any  other  Member 
authorized  by  the  Review  Board  to 
preside  at  a  meeting. 

Review  Board  means  the 
Assassination  Records  Review  Board 
created  pursuant  to  44  U.S.C.  2107.7. 

§  1405.3    Open  meetings  requirement 

Any  meetings  of  the  Review  Board,  as 
defined  in  §  1405.2,  shall  be  conducted 
in  accordance  with  this  part.  Except  as 
provided  in  §  1405.4.  the  Review 
Board's  meetings,  or  portions  thereof, 
shall  be  open  to  public  observation. 

§  1405.4    Grounds  on  which  meetings  may 
t>e  closed  or  information  may  t>e  withheld. 

A  meeting  may  be  closed  when  the 
Review  Board  properly  determines  that 
an  open  meeting  would  disclose 
information  that  may  be  withheld  under 
the  criteria  enumerated  below. 
Similarly,  information  that  otherwise 
would  be  required  to  be  disclosed  under 
§§  1405.5.  1405.6.  and  1405.7  may  also 


be  withheld  under  these  criteria.  All 
records  of  closed  meetings  shall, 
however,  be  disclosed  at  a  future  date 
consistent  with  the  terms  and 
requirements  of  the  JFK  act.  The  criteria 
for  closing  meetings  are  whether 
information  disclosed  at  such  meetings 
is  likely  to: 

(a)  Disclose  matters  that  are: 

(1)  specifically  authorized  under 
criteria  established  by  an  Executive 
Order  to  be  kept  secret  in  the  interests 
of  national  defense  or  foreign  policy; 
and 

(2)  in  fact  prop>erly  classified  pursuant 
to  such  Executive  order; 

(b)  Relate  solely  to  the  internal 
personnel  rules  and  practices  of  the 
Review  Board; 

(c)  Disclose  matters  specifically 
exempted  from  disclosure  by  statute 
(other  than  5  U.S.C.  552),  provided  that 
such  statute: 

(1)  requires  that  the  matters  be 
withheld  from  the  public  in  such  a 
manner  as  to  leave  no  discretion  on  the 
issue;  or 

(2)  establishes  particular  criteria  for 
withholding  or  refers  to  particular  types 
of  matters  to  be  withheld. 

(d)  Disclose  trade  secrets  and 
commercial  or  financial  information 
obtained  from  a  person  and  is  privileged 
or  confidential; 

(e)  Involve  accusing  any  person  of  a 
crime,  or  formally  censuring  any  person; 

(f)  Disclose  information  of  a  personal 
nature  where  disclosure  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy; 

(g)  Disclosure  investigatory  records 
compiled  for  law  enforcement  purposes, 
or  information  which,  if  written,  would 
be  contained  in  such  records,  but  only 
to  the  extent  that  the  production  of  such 
records  or  information  would: 

(1)  interfere  with  enforcement 
proceedings; 

(2)  deprive  a  person  of  a  right  to  a  fair 
trial  or  an  impartial  adjudication; 

(3)  constitute  an  unwarranted 
invasion  to  personal  privacy; 

(4)  disclose  the  identity  of  a 
confidential  source  and,  in  the  case  of 
a  record  compiled  by  a  criminal  law 
enforcement  authority  in  the  course  of 

a  criminal  investigation,  or  by  an  agency 
conducting  a  lawful  national  security 
intelligence  investigation,  confidential 
information  furnished  only  by  the 
confidential  source; 

(5)  disclose  investigative  techniques 
and  procedures;  or 

(6)  endanger  the  life  or  physical  safety 
of  law  enforcement  personnel; 

(h)  Specifically  concern  the  Review 
Board's  issuance  of  a  subpoena,  or  the 
Review  Board's  participation  in  a  civil 
action  or  proceeding,  an  action  in  a 
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foreign  court  or  international  tribunal, 
or  an  arbitration,  or  the  initiation, 
conduct,  or  disposition  by  the  Review 
Board  of  a  particular  case  of  formal 
agency  adjudication  pursuant  to  the 
procedures  in  5  U.S.C.  554  or  otherwise 
involving  a  determination  on  the  record 
after  opportunity  for  a  hearing;  or 

(i)  Disclose  other  information  for 
which  the  Sunshine  Act  provides  an 
exemption  to  the  open  meeting 
requirements  of  the  Act. 

§  1405.5  Procedures  for  closing  m«etings, 
or  w«ttiho4dlng  Information,  and  requests  by 
affectsd  p«reons  to  close  a  meeting. 

(a)  A  majority  of  all  Members  may 
vote  to  close  a  meeting  or  withhold 
information  pertaining  to  that  meeting. 
A  separate  vote  shall  be  taken  with 
respect  to  each  action  under  §  1405.4.  A 
majority  of  the  Review  Board  may  act  by 
taking  a  single  vote  with  respect  to  a 
series  of  meetings,  a  portion  or  portions 
of  which  are  proposed  to  be  closed  to 
the  public,  or  with  respect  to  any 
information  concerning  such  series  of 
meetings,  so  long  as  each  meeting  in 
such  series  involves  the  same  particular 
matters  and  is  scheduled  to  be  held  no 
more  than  thirty  days  after  the  initial 
meeting  in  such  series.  Each  Member's 
vote  under  the  paragraph  shall  be 
recorded  and  no  proxies  shall  be 
permitted. 

(b)  Any  person  whose  interests  may 
be  directly  affected  if  a  portion  of  a 
meeting  is  open  may  request  the  Review 
Board  to  close  the  portion  of  the 
meeting  on  the  grounds  referred  to  in 

§  1405.4(e),  (f),  or  (g).  Requests,  with 
reasons  in  support  thereof,  should  be 
submitted  to  the  Office  of  the  General 
counsel.  Assassination  Records  Review 
Board.  600  E  Street,  NW.,  2nd  Floor, 
Washington,  DC  20530.  On  the  motion 
of  any  Member,  the  Review  Board  shall 
determine  by  recorded  vote  whether  to 
grant  the  request. 

(c)  Within  one  working  day  of  any 
vote  taken  pursuant  to  this  section,  the 
Review  Board  shall  make  publicly 
available  a  written  copy  of  such  vote 
reflecting  the  vote  of  each  Member  on 
the  question.  If  a  portion  of  a  meeting 
is  to  be  closed  to  the  public,  the  Review 
Board  shall  make  available  a  full  written 
explanation  of  its  action  closing  the 
meeting  (or  portion  thereof)  and  a  list  of 
all  persons  expected  to  attend  the 
meeting  and  their  affiliation. 

(d)  For  each  closed  meeting,  the 
General  Counsel  shall  pubUcly  certify 
that,  in  his  or  her  opinion,  the  meeting 
may  be  closed  to  the  public  and  shall 
state  each  relevant  exemptive  provision. 
A  copy  of  such  certification  shall  be 
available  for  public  inspection. 


(e)  For  each  closed  meeting,  the 
Presiding  Officer  shall  issue  a  statement 
setting  forth  the  time,  place,  and 
persons  present.  A  copy  of  such 
statement  shall  be  available  for  public 
inspection. 

(f)  For  each  closed  meeting,  with  the 
exception  of  a  meeting  closed  pursuant 
to  1405.4(h).  the  Review  Board  shall 
maintain  a  complete  transcript  or 
electronic  recording  adequate  to  record 
fully  the  proceedings  of  each  meeting. 
For  meetings  or  portions  thereof  that  are 
closed  pursuant  to  §  1405.4(h),  the 
Review  Board  may  maintain  a  set  of 
minutes  in  lieu  of  such  transcript  or 
recording.  Such  minutes  shall  fully  and 
clearly  describe  all  matters  discussed 
and  shall  provide  a  full  and  accurate 
summary  of  any  actions  taken,  and  the 
reasons  therefor,  including  a  description 
of  each  of  the  views  expressed  on  any 
item  and  the  record  of  any  roUcall  vote. 
The  records  of  closed  meetings,  in 
addition  to  all  other  records  of  the 
Review  Board,  shall  be  included  as 
permanent  records  in  the  JFK  Collection 
at  the  National  Archives  as  provided  by 
the  JFK  Act. 

§  1 405.6    Procedures  for  public 
announcement  of  meetings. 

(a)  For  each  meeting,  the  Review 
Board  shall  make  public  announcement, 
at  least  one  week  before  the  meeting,  of 
the: 

(1)  Time  of  the  meeting; 

(2)  Place  of  the  meeting; 

(3)  Subject  matter  of  the  meeting; 

(4)  Whether  the  meeting  is  to  be  open 
or  closed;  and 

(5)  The  name  and  business  telephone 
number  of  the  official  designated  by  the 
Review  Board  to  respond  to  requests  for 
information  about  the  meeting. 

(b)  The  one  week  advance  notice 
required  by  paragraph  (a)  of  this  section 
may  be  reduced  only  if: 

(1)  A  majority  of  all  Members 
determines  by  recorded  vote  that 
Review  Board  business  requires  that 
such  meeting  be  scheduled  in  less  than 
seven  days;  and 

(2)  The  public  announcement 
required  by  paragraph  (a)  of  this  section 
is  made  at  the  earliest  practicable  time. 

§  1405.7    Changes  affecting  a  meeting 
following  the  public  announcement  of  a 
meeting. 

(a)  After  there  has  been  a  public 
announcement  of  a  meeting,  the  time  or 
place  of  such  meeting  may  be  changed 
only  if  the  Review  Board  publicly 
announces  such  change  at  the  earliest 
practicable  time.  Members  need  not 
approve  such  change  by  recorded  vote. 

(b)  After  there  has  been  a  public 
announcement  of  a  meeting,  the  subject 


matter  of  such  meeting,  or  the 
determination  of  the  Review  Board  to 
0(>en  or  to  close  a  meeting  or  a  portion 
thereof  to  the  public  may  be  changed 
only  when: 

(1)  A  majority  of  all  Members 
determines,  by  recorded  vote,  that 
Review  Board  business  so  requires  and 
that  no  earlier  announcement  of  the 
change  was  possible;  and 

(2)  The  Review  Board  publicly 
announces  such  change  and  the  vote  of 
each  Member  thereof  at  the  earliest 
practicable  time. 

(c)  The  deletion  of  any  subject  matter 
announced  for  a  meeting  is  not  a  change 
requiring  the  approval  of  the  Review 
Board  under  paragraph  (b)  of  this 
section. 

§  1405.8    Availability  and  retention  of 
transcripts,  recordings,  and  minutes,  and 
applicable  fees. 

In  accordance  with  the  provisions  of 
the  JFK  Act.  the  Review  Board  shall 
retain  the  transcript,  electronic 
recording,  or  minutes  of  the  discussion 
of  any  item  on  the  agenda  or  of  any 
testimony  received  at  a  closed  meeting 
for  inclusion  as  a  permanent  record  in 
the  JFK  Collection  at  the  National 
Archives,  the  public  shall  have  access  to 
such  records  consistent  with  the  terms 
of  the  JFK  Act.  Copies  of  any  nonexempt 
transcript  or  minutes,  or  transaction  of 
such  recordings  disclosing  the  identity 
of  each  speaker,  shall  be  furnished  to 
any  person  at  the  actual  cost  of 
transcription  or  dupUcation  unless 
otherwise  provided  by  the  terms  of  the 
JFK  Act.  If  at  some  later  time  the  Review 
Board  determines  that  there  is  no 
further  justification  for  withholding  a 
portion  of  a  transcript,  electronic 
recording,  or  minutes  or  other  item  of 
information  from  the  public  which  had 
been  previously  withheld,  such  portion 
or  information  shall  be  made  publicly 
available. 

§1405.9    Severability. 

If  any  provision  of  this  part  or  the 
application  of  such  provision  to  any 
person  or  circumstance,  is  held  invalid, 
the  remainder  of  this  part  of  the 
application  of  such  provision  to  persons 
or  circumstances  other  than  those  as  to 
which  it  is  held  invalid,  shall  not  be 
affected  thereby. 

Dated:  June  20. 1995. 
David  G.  Marwell, 

Executive  Director. 

[FR  Doc.  95-15514  Filed  6-23-95;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  95-86,  RM-8636] 

Radio  Broadcasting  Services; 
Prankenmuth,  Ml 

AGENCY:  Federal  Communications 

Commission 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  filed  by 
Frankenmuth  Broadcasting,  Inc.. 
proposing  the  allotment  of  Channel 
229 A  to  Frankenmuth.  Michigan,  as  that 
community's  first  local  FM  broadcast 
service.  The  coordinates  for  Channel 
229A  are  43-18-21  and  83-33-28. 
There  is  a  site  restriction  14.9 
kilometers  (9.3  miles)  southeast  of  the 
community.  Canadian  concurrence  will 
be  requested  for  the  allotment  of 
channel  229A  at  Frankenmuth. 
DATES:  Comments  must  be  filed  on  or 
before  August  10, 1995,  and  reply 
comments  on  or  before  August  25. 1995. 
ADDRESSES:  Federal  Communications 
Commission.  Washington.  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner's  counsel,  as  follows:  Harry  C. 
Martin.  Andrew  S.  Kersting,  Reddy. 
Begley.  Martin  &  McCormick.  1001  22nd 
Street.  NW.,  Suite  350.  Washington.  DC 
20037. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle.  Mass  Media 
Bureau,  (202)  418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
95-86.  adopted  June  8.  1995.  and 
released  June  19.  1995.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the 
Commission's  Reference  Center  (Room 
239).  1919  M  Street,  NW.,  Washington. 
DC.  The  complete  text  of  this  decision 
may  also  be  purchased  from  the 
Commission's  copy  contractors. 
International  Transcription  Services. 
Inc..  2100  M  Street.  NW..  Suite  140, 
Washington,  DC  20037,  (202)  857-3800. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 


See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contact. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  brc#dcasting. 
Federal  Ckimmunications  Commission. 
lohn  A.  Karousos, 

Cliief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
IFR  Doc.  95-15484  Filed  6-23-95;  8:45  am) 
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47  CFR  Part  73 

[MM  Docket  No.  95-88,  RM-8641] 

Radio  Broadcasting  Services;  Rose 
Hill  and  Trenton,  NC 

agency:  Federal  Communications 

Commission. 

action:  Proposed  rule. 

summary:  The  Commission  requests 
comments  on  a  petition  filed  by  Duplin 
County  Broadcasters  seeking  the 
substitution  of  Channel  284C2  for 
Channel  284A  at  Rose  Hill.  NC.  the 
reallotment  of  Channel  284C2  to 
Trenton.  NC.  and  the  modification  of 
Station  WBSY's  license  to  specify 
Trenton  as  its  community  of  license. 
The  allotment  of  Channel  284C2  to 
Trenton  could  provide  the  commimity 
with  its  first  local  aural  service.  Channel 
284C2  can  be  allotted  to  Trenton  in 
compliance  with  the  Commission's 
minimum  distance  separation 
requirements  with  a  site  restriction  of 
1.4  kilometers  (0.9  miles)  west,  at 
coordinates  North  Latitude  35-04-00 
and  West  Longitude  77-22-00. 
DATES:  Comments  must  be  filed  on  or 
before  August  10. 1995,  and  reply 
comments  on  or  before  August  25.  1995. 
ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Peter  Gutmann,  Esq..  Pepper 
&  Corazzini.  L.L.P..  1776  K  Street.  NW.. 
Suite  200.  Washington.  DC  20006 
(Counsel  to  petitioner). 
FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro.  Mass  Media  Bureau. 
(202) 418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
95-88,  adopted  June  8. 1995.  and 
released  June  19. 1995.  The  full  text  of 
this  Commission  decision  is  a"ailabie 
for  inspection  and  copying  durir.i, 
normal  business  hours  in  the  FCC 


Reference  Center  (Room  239).  1919  M 
Street.  NW.,  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Services.  Inc..  (202)  857-  . 
3800.  2100  M  Street.  NW..  Suite  140. 
Washington.  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
John  A  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
[FR  Doc.  95-15485  Filed  6-23-95;  8:45  ami 

BtLUNG  CODE  S712-0t-F 


4rCFR  Part  73 

(MM  Docket  No.  95-83,  RM-8634) 

Radio  Broadcasting  Services; 
LitUerield,  Wolfforth  and  Tahoka,  TX 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  by  21st  Century 
Radio  Ventures,  Inc..  seeking  the 
reallotment  of  Channel  238C3  from 
Littlefield  to  Wolfforth.  Texas,  and  the 
modification  of  Station  KAIQ(FM)'s 
construction  permit  to  specify  Wolfforth 
as  its  community  of  license.  In  order  to 
accommodate  the  reallotment.  we  seek 
comment  on  the  deletion  of  vacant 
Channel  237A  at  Tahoka,  Texas,  or  in 
the  alternative,  the  substitution  of 
Channel  278A  for  Channel  237A  at 
Tahoka.  See  Supplemental  Information. 
infra. 

DATES:  Comments  must  be  filed  on  or 
before  August  10.  1995.  and  reply 
comments  on  or  before  August  25.  1995. 
ADDRESSES:  Federal  Communications 
Commission,  Washington,  D.C.  20554. 
In  addition  to  filing  comments  with  the 
FCC.  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant. 
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as  follows:  James  L.  Primm,  21st 
Century  Radio  Ventures,  Inc..  713 
Broadway,  Santa  Monica,  California, 
90401  (Petitioner). 

FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Blumenthal,  Mass  Media  Bureau,  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
95-83,  adopted  June  8. 1995,  and 
released  June  19,  1995.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC's 
Reference  Center  (Room  239),  1919  M 
Street,  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor,  ITS,  Inc.,  (202)  857- 
3800,  2100  M  Street.  NW.,  Suite  140. 
Washington,  DC  20037. 

Channel  238C3  can  be  allotted  to 
Wolfforth  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  9.3  kilometers  (5.8  miles) 
south.  The  coordinates  for  Channel 
238C3  at  Wolfforth  are  33-25-48  and 
102-03-35.  In  accordance  with  Section 
1.420(i)  of  the  Commission's  Rules,  we 
will  not  accept  competing  expressions 
of  interest  in  use  of  Channel  238C3  at 
Wolfforth  or  require  petitioner  to 
demonstrate  the  availability  of  an 
additional  equivalent  class  channel  for 
use  by  such  parties.  Channel  278A  can 
be  allotted  to  Tahoka  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements  with  a 
site  restriction  of  5.6  kilometers  (3.5 
miles)  northeast.  The  coordinates  for 
Channel  278A  are  Tahoka  are  33-11-34 
and  101^4-44. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 


Federal  Communications  Commission. 

John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division.  Mass  Media  Bureau. 

IFR  Doc.  95-15486  Filed  6-23-95:  8:45  am) 
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47  CFR  Part  73 

[MM  Docket  No.  95-89,  RM-8639] 

Radio  Broadcasting  Services; 
Healdsburg,  CA 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  for  rule  making 
filed  on  behalf  of  Phil  Squyres,  seeking 
the  allotment  of  Channel  244  A  to 
Healdsburg,  California,  as  that 
community's  third  local  FM  service. 
Coordinates  used  for  this  proposal  are 
38-43-53  and  122^9-07. 
DATES:  Comments  must  be  filed  on  or 
before  August  10,  1995,  and  reply 
comments  on  or  before  August  25, 1995. 
ADDRESSES:  Secretary,  Federal 
Communications  Commission, 
Washington,  DC  20554.  In  addition  to 
filing  comments  with  the  FCC, 
interested  parties  should  serve  the 
petitioner's  counsel,  as  follows:  Peter 
Gutmann,  Esq.,  Pepper  &  Corazzini, 
L.L.P..  1776  K  Street.  NW..  Suite  200. 
Washington.  DC  20006. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Joyner.  Mass  Media  Bureau,  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
95-89,  adopted  June  8,  1995,  and 
released  June  19. 1995.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC's 
Reference  Center  (Room  239).  1919  M 
Street.  NW.,  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service.  Inc..  (202)  857- 
3800.  2100  M  Street,  NW..  Suite  140. 
Washington,  DC  20037. 

Provisions  of  the  Regulator^ 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 


See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments.  See  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

IFR  Doc.  95-15480  Filed  6-23-95;  8:45  ami 
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47  CFR  Part  73 

[MM  Docket  No.  95-82,  RM-86301 

Radio  Broadcasting  Services; 
Monticello,  Perry,  Quincy  and 
Woodville,  FL 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  filed  by  Great 
South  Broadcasting,  Inc.,  licensee  of 
Station  WXSR(FM),  Channel  268C2, 
Quincy,  Florida,  requesting  the 
reallotment  of  Channel  268C2  from 
Quincy,  Florida,  to  Woodville.  Florida, 
and  the  modification  o£its  license  to 
specify  Woodville  as  its  community  of 
license,  in  accordance  with  Section 
1.420(i)  of  the  Commission's  Rules.  The 
coordinates  for  Channel  268C2  at 
Woodville.  Florida  are  North  Latitude 
30-18^53  and  West  Longitude  84-15- 
57.  This  proposal  also  requires  the 
substitution  of  Channel  289C3  for 
Channel  270C3  at  Monticello,  Florida,  at 
coordinates  North  Latitude  30-25-05 
and  West  Longitude  83-50-18,  and  the 
substitution  of  Channel  221A  for 
Channel  288A  at  Perry.  Florida  at 
coordinates  North  Latitude  30-06-27 
and  West  Longitude  83-34-00. 
DATES:  Comments  must  be  filed  on  or 
before  August  10, 1995.  and  reply 
comments  on  or  before  August  25,  1995. 
ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Gary  S.  Sraithwick.  Shaun  A. 
Maher.  Smithwick  &  Beiendiuk.  P.C, 
1990  M  Street.  NW.,  Suite  510. 
Washington.  DC  20036  (Attorneys  for 
Petitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  J.  Walls.  Mass  Media  Bureau, 
(202) 418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 


Proposed  Rule  Making,  MM  Docket  No. 
95-82,  adopted  June  7,  1995,  and 
released  June  19,  1995.  The  hill  text  of 
this  Commission  decision  is  available 
for  mspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  (Room  239),  1919  M 
Street,  NW..  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors,  International 
Transcription  Service.  Inc..  (202)  857- 
3800. 1919  M  Street,  NW.,  Room  246,  or 
2100  M  Street.  NW..  Suite  140. 
Washington.  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  pubfic  should  note 
that  from  the  time  a  Notice  of  Proposed 
kule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proccHBdings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
John  A.  Karousos, 

Chief,  Allocations  Branch.  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
[FR  Doc.  95-15481  Filed  6-23-95;  8:45  am] 
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47  CFR  Part  73 

[MM  Docket  No.  95-85,  RM-8518] 

Radio  Broadcasting  Services; 
Copeland,  KS 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by  Greater 
Plains  Christian  Radio,  Inc.,  proposing 
the  allotment  of  Channel  280C1  to 
Copeland,  Kansas,  and  the  reservation 
of  Channel  280C1  for  noncommercial 
use.  Channel  •280C1  can  be  allotted  in 
compliance  with  the  Commission's 
minimum  distance  separation 
requirements  without  the  imposition  of 
a  site  restriction.  The  coordinates  for 
Channel  •280C1  at  Copeland  are  North 
Latitude  37-32-31  and  West  Longitude 
100-37^5. 

DATES:  Comments  must  be  filed  on  or 
before  August  10.  1995,  and  reply 
comments  on  or  before  August  25, 1995. 


ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Stephen  C.  Simpson,  1090 
Vermont  Avenue.  NW..  Suite  800. 
Washington.  DC  20005  (Counsel  for 
petitioner). 

FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Blumenthal,  Mass  Media  Bureau,  (202) 
634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
95-85,  adopted  June  7,  1995.  and 
released  June  19, 1995.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC's 
Reference  Center  (Room  239).  1919  M 
Street.  NW.,  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  ITS.  Inc..  (202)  857- 
3800,  2100  M  Street,  NW..  Suite  140, 
Washington.  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
lohn  A.  Karousos. 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
[FR  Doc.  95-15482  Filed  6-23-95;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

[Docket  No.  95-50;  Notice  01] 

RIN  2127-AF74 

Federal  Motor  Vehicle  Safety 
Standards;  Reflecting  Surfaces 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA).  DOT. 


ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  NHTSA  proposes  to  rescind 
Federal  Motor  Vehicle  Safety  Standard 
No.  107,  Reflecting  Surfaces.  This 
proposed  action  is  part  of  NHTSA's 
efforts  to  implement  the  President's 
Regulatory  Reinvention  Initiative  to 
remove  unnecesseuy  regulations.  The 
agency  has  tentatively  concluded  that 
market  forces  and  product  liability 
concerns  will  achieve  the  same  results 
as  Standard  No.  107.  Therefore,  the ' 
Standard  can  be  rescinded  without 
affecting  safety.  Eliminating  the 
Standard  will  remove  the  need  to  certify 
compliance  with  it. 
DATES:  Comments  must  be  received  on 
or  before  July  26, 1995. 
ADDRESSES:  Comments  must  refer  to  the 
docket  and  notice  numbers  cited  at  the 
beginning  of  this  notice  and  be 
submitted  to:  Docket  Section.  Room 
5109.  NHTSA,  400  Seventh  Street.  S.W., 
Washington.  D.C.  20590.  It  is  requested, 
but  not  required,  that  10  copies  of  the 
comments  be  provided.  The  Docket 
Section  is  open  on  weekdays  frt)m  9:30 
a.m.  to  4  p.m. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Richard  Van  Iderstine.  Office  of  Vehicle 
Safety  Standards.  Office  of  Safety 
Performance  Standards.  NHTSA.  400 
Seventh  Street.  S.W.,  Washington,  D.C 
20590.  Mr.  Van  Iderstine's  telephone 
number  is  (202)  366-5280,  and  his  FAX 
number  is  (202)  366-4329. 

SUPPLEMENTARY  INFORMATION 

President's  Regulatory  Reinvention 
Initiative 

Pursuant  to  the  March  4, 1995 
directive  "Regulatory  Reinvention 
Initiative"  from  the  President  to  the 
heads  of  departments  and  agencies, 
NHTSA  has  undertaken  a  review  of  its 
regulations  and  directives.  During  the 
course  of  this  review,  the  agency 
identified  several  requirements  and 
regulations  that  are  potential  candidates 
for  rescission,  including  Federal  Motor 
Vehicle  Safety  Standard  No.  107. 
Reflecting  Surfaces  (49  CFR  571.107). 

■This  document  discusses  why 
NHTSA  believes  Standard  No.  107  can 
be  rescinded  without  adversely  affecting 
motor  vehicle  safety.  That  belief  is 
based  primarily  on  the  vehicle 
manufacturers'  established  practice  of 
using  nonglossy  materials  and  finishes 
on  regulated  and  nonregulated 
components  in  the  driver's  forward  field 
of  view.  Since  the  nonregulated 
components  are  not  glossy,  the  agency 
believes  that  currently  regulated 
components  would  not  become  glossy  if 
they  were  deregulated. 
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Standard  No.  107's  Background 

Standard  No.  107  specifies  reflecting 
surface  requirements  for  certain  "bright 
metal"  components  in  the  driver's 
forward  field  of  view.  The  components 
are  the  windshield  wiper  arms  and 
blades,  inside  windshield  mouldings, 
horn  ring  and  hub  of  the  steering  wheel 
assembly,  and  the  inside  rearview 
mirror  frame  and  mounting  bracket.  The 
standard  requires  that  the  specular  gloss 
of  the  surface  of  materials  used  in  the 
components  must  not  exceed  40  units 
when  tested.  ("Specular  gloss"  refers  to 
the  amount  of  light  reflected  from  a  test 
specimen.)  The  purpose  of  the  standard 
is  to  reduce  the  likelihood  that  glare 
from  the  regulated  components  will 
distract  drivers  or  interfere  with  their 
ability  to  view  the  driving  environment 
ahead. 

Previous  Review  of  Need  for  Standard 
No.  107 

In  a  rulemaking  during  the  late 
1980's,  NHTSA  considered  and 
ultimately  rejected  the  possibility  of 
extending  Standard  No.  107's  specular 
gloss  limitations  to  non-metallic 
surfaces.  The  issues  raised  in  that 
rulemaking  are  relevant  to  the  issue  of 
whether  Standard  No.  107  should  be 
rescinded. 

In  the  NPRM  proposing  to  extend 
Standard  No.  107  to  non-metallic 
surfaces,  NHTSA  considered  three 
issues:  (1)  Whether  there  were  safety 
t)enefits  in  retaining  Standard  No.  107; 
(2)  whether  there  is  justification  to 
apply  the  specular  gloss  requirement  to 
non-metallic  versions  of  the 
components  already  covered  by 
Standard  No.  107;  and  (3)  whether  there 
is  a  need  to  expand  Standard  No.  107 
to  apply  to  other  component  parts  (such 
as  instrument  panel  pads).  (November 
13,  1987,  52  FR  43628). 

Addressing  the  first  issue,  NHTSA 
noted  Standard  No.  107  was  issued 
because  the  agency  believed  that  the 
reflection  of  sun  and  bright  lights  off 
metallic  components  into  the  driver's 
eyes  presented  a  potei   '  "^  i  safety 
problem  which  could  be  reduced  by 
limiting  the  specular  gloss  of  those 
items.  Since  a  driver  could  still 
experience  glare  from  sunlight  and  other 
bright  lights,  NHTSA  concluded  that 
Standard  No.  107's  limits  on  highly 
reflective  components  (i.e.,  possible 
sources  of  glare)  still  addressed  a  safety 
problem  for  drivers. 

Addressing  the  second  issue,  NHTSA 
proposed  to  expand  the  coverage  of  the 
Standard  by  eliminating  the  limitation 
to  "metal"  components.  NHTSA 
tentatively  concluded  that  the  safety 
problem  posed  by  glossy  metallic 


components  was  indistinguishable  from 
the  problem  posed  by  glossy  non- 
metallic  components.  NHTSA  proposed 
to  extend  the  standard  despite  a 
manufacturer's  comment  that  any 
material  used  for  new  components 
would  not  be  highly  reflective.  The 
manufacturer  stated  its  belief  that 
surfaces  in  the  driver's  forward  field  of 
view  in  modem  automobiles  are  seldom 
constructed  of  glossy  components 
because  bright  finishes  are 
"incompatible  with  the  new  trends  of 

matte-finish  componentry  and  trim 

*   *   *♦* 

Addressing  the  third  issue,  NHTSA 
declined  to  propose  extending  Standard 
No.  107  to  other  vehicle  components 
since  it  found  no  data  showing  that 
glare  from  unregulated  components 
presents  a  safety  problem.  NHTSA  also 
stated  its  belief  that  the  absence  of  data 
showing  that  glare  from  unregulated 
components  has  presented  a  safety 
problem  indicates  that  Standard  No.  107 
has  correctly  identified  the  components 
that  are  most  likely  to  be  the  sources  of 
hazardous  glare. 

In  1989,  NHTSA  terminated  the 
rulemaking  because  there  was  no 
substantiation  that  there  was  a  safety 
problem  with  glare  from  non-metallic 
surfaces  (54  FR  35011,  August  23, 1989). 
NHTSA  concluded  that  because  of  the 
apparently  insignificant  nature  of  the 
safety  problem  (from  reflected  glare  off 
non-metallic  parts),  and  the  costs  of 
implementing  the  more  expensive  and 
complex  test  procedure  necessary  for 
non-metallic  vehicle  parts  and 
materials,  extending  Standard  No.  107 
was  not  appropriate. 

In  1991,  NHTSA  was  petitioned  by 
the  Center  for  Auto  Safety  to  include  the 
instrument  panel  surface  as  one  of  the 
regulated  items  in  Standard  No.  107. 
The  Center  believed  that  such  an  action 
would  "significantly  limit  dashboard 
reflections  in  windshields",  and  limit 
"veiling  glare"  as  a  "major  source  of 
vision  impairment."  NHTSA  denied  this 
petition  (see  56  FR  40853,  August  16, 
1991),  after  determining  that  there  was 
no  visibility  problem  which  warranted 
Federal  rulemaking.  The  agency  could 
find  no  information  showing  that  such 
dashboard  reflections  constituted  a 
safety  hazard.  At  the  time,  a  search  of 
the  NHTSA  consumer  complaint  file 
found  only  23  complaints  that  were 
related  to  light  reflections  from  the 
dashboard  in  over  138,000  complaints 
(0.017  percent).  In  only  one  of  those  was 
there  a  possibility  that  the  reflections 
may  have  contributed  to  an  accident. 

In  1995,  an  updated  search  of  the 
current  file  found  52  complaints  that 
were  related  to  dashboard  glare  in  over 
241,000  complaints  (0.021  percent).  In 


only  one  of  these  was  there  a  possibility 
that  the  reflections  contributed  to 
accidents.  The  insignificant  change  in 
the  number  of  complaints  reinforces  the 
agency's  prior  determinations  that  there 
is  no  need  to  expand  the  scope  of 
Standard  No.  107. 

Market  Forces  and  Product  Liability 
Concerns  Have  Eliminated  the  Need  for 
Standard  No.  107 

NHTSA  believes  that  market  forces 
continue  to  favor  matte  finishes  and 
surfaces  for  components  in  the  driver's 
field  of  view,  and  are  reinforced  by 
product  liability  concerns.  Evidence  of 
the  impacts  of  these  factors  may  be 
found  in  the  virtual  disappearance  of 
horn  rings  and  metallic  inside 
windshield  mountings  and  in  the  use  of 
matte  finishes  on  unregulated 
components.  The  agency  also  notes  that 
noiimetallic  materials  are  typically 
lighter  weight  than  metallic  ones. 

As  a  result  of  the  use  of  matte  finishes 
on  regulated  components  in  the  driver's 
field  of  view,  glare  from  those 
components  has  been  substantially 
reduced.  Increased  use  of  matte- 
finished,  non-metallic  materials  (hard 
plastic  or  rubber)  for  parts  such  as 
windshield  wiper  arms  and  blades, 
steering  wheel  assembly  hubs,  and 
inside  rearview  mirror  frame  and 
mounting  brackets,  mean  fewer  vehicle 
components  must  meet  Standard  No. 
107. 

The  decreasing  tendency  to  use  metal 
is  also  evident  with  respect  to 
components  not  regulated  by  Standard 
No.  107.  Since  1987,  vehicle  interior 
styling  practices  have  favored  a 
combination  of  hard  plastic  and  padded 
faux  leather,  materials  that  do  not  reflect 
sufficient  light  to  create  glare.  NHTSA 
believes  that  market  forces  will  continue 
to  favor  matte  finishes  in  the  future. 

NHTSA's  Authority  Over  Safety 
Related  Defects 

Although  NHTSA  believes  future 
market  forces  will  favor  matte  finishes, 
it  is  possible  that  motor  vehicle  designs, 
styles,  and  preferred  materials  will 
change.  If  such  changes  should  result  in 
motor  vehicle  components  that  may 
produce  distracting  glare  in  the  driver's 
line  of  sight,  NHTSA  intends  to  review 
the  situation  through  its  statutory 
authority  over  safety  related  defects  in 
motor  vehicles  and  motor  vehicle 
equipment. 

Proposed  Effective  Date 

Because  the  proposed  removal  of 
Standard  No.  107  would  relieve 
restrictions  without  compromising 
safety,  the  agency  tentatively  has 
determined  that  there  is  good  cause  for 


concluding  that  an  effective  date  earlier 
than  180  days  after  issuance  is  in  the 
public  interest.  Accordingly,  the  agency 
proposes  that,  if  adopted,  the  effective 
date  for  the  final  rule  be  30  days  after 
its  publication  in  the  Federal  Register. 

Rulemaking  Analyses  and  Notices 

1.  Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

This  proposed  rule  was  not  reviewed 
under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 
NHTSA  has  analyzed  the  impact  of  this 
rulemaking  action  and  determined  that 
it  is  not  "significant"  within  the 
meaning  of  the  Department  of 
Transportation's  regulatory  policies  and 
procedures.  The  agency  anticipates  that 
making  this  rule  final  would  not  affect 
the  materials  and  finishes  choices  of  the 
manufacturers  with  respect  to  the 
currently  regulated  components. 
NHTSA  belieVes  that  this  proposal 
would  not  impose  any  additional  costs 
and  would  not  yield  any  significant 
savings.  Any  cost  impacts  would  be  so 
slight  that  they  cannot  be  quantified. 
The  impacts  would  be  so  minimal  as  not 
to  warrant  preparation  of  a  full 
regulatory  evaluation. 

2.  Regulatory  Flexibility  Act 

In  accordance  with  the  Regulatory 
Flexibility  Act.  NHTSA  has  evaluated 
the  effects  of  this  proposed  action  on 
small  entities.  Based  upon  this 
evaluation,  I  certify  that  the  proposed 
rule  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  As  noted 
above,  this  final  rule  would  not  affect 
the  materials  and  finishes  choices  of  the 
manufacturers  with  respect  to  the 
currently  regulated  components. 
Accordingly,  this  rule  would  not  affect 
either  vehicle  or  equipment 
manufacturers.  Similarly,  it  would  not 
affect  purchasers  of  motor  vehicles  and 
motor  vehicle  equipment.  Accordingly, 
an  initial  regulatory  flexibility  analysis 
has  not  been  prepared. 

3.  Executive  Order  12612  (Federalism) 

This  proposed  rule  has  been  analyzed 
in  accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612.  The  agency  has  determined  that 
the  proposed  rule  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

4.  Natiorlbl  Environmental  Policy  Act 

The  agency  also  has  analyzed  this 
proposed  rule  for  the  purpose  of  the 
National  Environmental  Policy  Act,  and 
determined  that  it  would  not  have  any 


significant  impact  on  the  quality  of  the 
human  environment. 

5,  Executive  Order  12778  (Civil  Justice 
Reform) 

The  proposed  rule  would  not  have 
any  retroactive  effect.  Under'49  U.S.C. 
30103,  whenever  a  Federal  motor 
vehicle  safety  standard  is  in  effect,  a 
State  may  not  adopt  or  maintain  a  safety 
standard  applicable  to  the  same  aspect 
of  performance  which  is  not  identical  to 
the  Federal  standard,  except  to  the 
extent  that  the  State  requirement 
imposes  a  higher  level  of  performance 
and  applies  only  to  vehicles  procured 
for  the  State's  use.  49  U.S.C.  30161  sets 
forth  a  procedure  for  judicial  review  of 
final  rules  establishing,  amending  or 
revoking  Federal  motor  vehicle  safety 
standards.  That  section  does  not  require 
submission  of  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  parties  may  file  suit 
in  court. 

Procedures  for  Filing  Comments 

Interested  persons  are  invited  to 
submit  comments  on  the  proposal.  It  is 
requested  but  not  required  that  10 
copies  be  submitted. 

All  comments  must  not  exceed  15 
pages  in  length.  (49  CFR  553.21). 
Necessary  attachments  may  be 
appended  to  these  submissions  without 
regard  to  the  15-page  limit.  This 
limitation  is  intended  to  encourage 
commenters  to  detail  their  primary 
arguments  in  a  concise  fashion. 

If  a  commenter  wishes  to  submit 
certain  information  under  a  claim  of 
confidentiality,  three  copies  of  the 
complete  submission,  including 
purportedly  confidential  business 
information,  should  be  submitted  to  the 
Chief  Counsel,  NHTSA.  at  the  street 
address  given  above,  and  seven  copies 
from  which  the  purportedly  confidential 
information  has  been  deleted  should  be 
submitted  to  the  Docket  Section.  A 
request  for  confidentiality  should  be 
accompanied  by  a  cover  letter  setting 
forth  the  information  specified  in  the 
agency's  confidential  business 
information  regulation.  49  CFR  part  512. 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  for  the 
proposal  will  be  considered,  and  will  be 
available  for  examination  in  the  docket 
at  the  above  address  both  before  and 
after  that  date.  To  the  extent  possible, 
comments  filed  after  the  closing  date 
will  also  be  considered.  Comments 
received  too  late  for  consideration  in 
regard  to  the  final  rule  will  be 
considered  as  suggestions  for  further 
rulemaking  action.  Comments  on  the 
proposal  will  be  available  for  inspection 


in  the  docket.  The  NHTSA  will  continue 
to  file  relevant  information  as  it 
becomes  available  in  the  docket  after  the 
closing  date,  and  it  is  recommended  that 
interested  persons  continue  to  examine 
the  docket  for  new  material. 

Those  persons  desiring  to  be  notified 
upon  receipt  of  their  comments  in  the 
rules  docket  should  enclose  a  self- 
addressed,  stamped  postcard  in  the 
envelope  with  their  comments.  Upon 
receiving  the  comments,  the  docket 
supervisor  will  return  the  postcard  by 
mail. 

List  of  Subiects  in  49  CFR  Part  571 

Imports,  Motor  vehicle  safety,  Motor 
vehicles.  Rubber  and  rubber  products, 
tires. 

In  consideration  of  the  following. 
NHTSA  proposes  to  amend  49  CFR  part 
571  as  follows: 

PART  571— FEDERAL  MOTOR 
VEHICLE  SAFETY  STANDARDS 

1.  The  authority  citation  for  part  571 
would  continue  to  read  as  follows: 

Authority:  49  U.S.C.  322,  30111,  30115, 
30117,  and  30166;  delegation  of  authority  at 
49  CFR  1.50. 

§571.107    [Removed] 

2.  Section  571.107  would  be  removed 
in  its  entirety. 

Issued  on:  June  20,  1995. 
Barry  Felrice, 

_  Associate  Administrator  for  Safety 
Performance  Standards. 
[FR  Doc.  95-15526  Filed  6-23-95;  8:45  ami 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  697 
p.D.  062095A] 

Atlantic  Weakfish  Fisheries;  Public 
Hearings 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  hearings; 

request  for  comments. 

SUMMARY:  NMFS  will  hold  nine  public 
hearings  to  receive  comments  from 
fishery  participants  and  other  members 
of  the  public  regarding  proposed 
regulations  on  the  harvest  and 
possession  of  weakfish  in  the  exclusive 
economic  zone  of  the  Atlantic  Ocean 
from  Maine  through  Florida. 
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DATES:  Written  comments  on  the 
proposed  rule  must  be  received  on  or 
before  August  2, 1995.  The  public 
hearings  will  be  held  during  the  month 
of  July.  See  SUPPLEMENTARY  INFORMATION 
for  dates  and  times  of  the  public 
hearings. 

ADDRESSES:  Written  comments  should 
be  sent  to  William  Hogarth,  Office  of 
Fisheries  Conservation  and  Management 
(F/CM),  National  Marine  Fisheries 
Service,  1315  East-West  Highway,  Silver 
Spring,  MD  20910.  Clearly  mark  the 
outside  of  the  envelope  "Atlantic 
Weakfish  Comments."  The  public 
hearings  will  be  held  in  North  Carolina, 
Massachusetts,  New  York,  Maryland, 
New  Jersey,  Florida,  and  Virginia.  See 
SUPPLEMENTARY  INFORMATION  for  the 
public  hearing  locations. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  Hogarth  at  301-713-2339. 

SUPPLEMENTARY  INFORMATION:  The 
proposed  regulations  are  necessary  to 
complement  the  rules  already 
implemented  by  the  coastal  states 
through  the  Atlantic  States  Marine 
Fisheries  Commission's  Weakfish 
Management  Plan,  and  to  ensure  the 
rebuilding  of  the  weakfish  stock  along 
the  east  coast  of  the  Atlantic  Ocean. 

A  complete  description  of  the 
measures,  and  the  purpose  and  need  for 
the  proposed  action,  is  contained  in  the 
proposed  rule  published  June  20, 1995 
and  is  not  repeated  here.  Copies  of  the 
proposed  rule  may  be  obtained  by 
writing  (see  ADDRESSES)  or  calling  the 
contact  person  (see  FOR  FURTHER 
INFORMATION  CONTACT). 

To  accommodate  people  unable  to 
attend  a  hearing  or  wishing  to  provide 
additional  comments,  NMFS  also 


solicits  written  comments  on  the 
proposed  rule. 

Tne  public  hearings  will  be  held  as 
follows: 

Morehead  City,  NC 

Monday,  July  10,  J995.  7-9  p.m. 

Joslyn  Hall 

Carteret  Community  College 
3505  Arendell  Street 
Morehead  City,  NC  28557 

Fall  River,  MA 

Monday,  July,  10,  1995,  7-9  p.m. 

Fall  River  Heritage  State  Park 

Theater 

Route  24,  Da  vol  Street 

Fall  River,  MA  02202 

Manteo,  NC 

Tuesday,  July  1 1,  1995,  7-9  p.m. 

North  Carolina  Aquarium 
Airport  Road 
Manteo,  NC  27954 

Setauket,  NY 

Wednesday,  July  12,  1995,  7-9  p.m. 

New  York  State  Department  of 
Environmental  Control 

Division  of  Marine  Resources 
Headquarters 

Conference  Room 

205  Belle  Mead  Road 

Setauket,  NY  11790 

Salisbury,  MD 

Wednesday,  July  12,  1995,  7-9  p.m. 

Wicomico  Public  Library 
122  South  Division  Street 
Salisbury,  MD  21802 

Cape  May  Court  House,  NJ 

Wednesday,  July  12,  1995,  7-9  p.m. 
New  Jersey  Marine  Advisory  Service 


Education  Center  -  Cape  May  County 
Dennisville  Road,  Route  657 
Cape  May  Court  House,  NJ  08210 

Mayport,  FL 

Thursday,  July  13,  1995,  7-9  p.m. 

Mayport  Elementary  School 

Auditorium 

2753  Shang-ri-la  Drive 

Mayport,  FL  32233 

Newport  News,  VA 

Monday,  July  17,  1995.  7-9  p.m. 

Commission  Hearing  Room 
4th  Floor 

2600  Washington  Avenue 
Newport  News,  VA  23607 

Dover,  DE 

Tuesday,  July  18,  1995.  7:30-9:30  p.m. 

Department  of  Natural  Resources  and 
Environmental  Control 

Auditorium 

89  Kings  Highway 

Dover,  DE  19903 

The  purpose  of  this  document  is  to 
alert  the  interested  public  of  hearings 
and  provide  for  public  participation. 
These  hearings  are  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
William  Hogarth  by  July  3,  1995  (see 
ADDRESSES). 

Authority:  16  U.S.C.  5101  et  seq. 
Dated:  June  20,  1995. 
Richard  H.  Scihaefer, 

Director,  Office  of  Fisheries  Conservation  and 

Management.  National  Marine  Fisheries 

Service. 

jFR  Doc.  95-15522  Filed  6-21-95;  10:23  ami 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Southwest  Washington  Provincial 
Advisory  Committee  Meeting 

AGENCY:  Forest  Service.  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Southwest  Washington 
Provincial  Advisory  Committee  will 
meet  on  July  12, 1995,  in  Randle, 
Washington,  at  the  White  Pass  School 
on  US  Highway  12,  49  miles  east  of 
Interstate  5  via  Exit  No.  68.  The  meeting 
will  begin  at  9  a.m.  and  continue  until 
4:30  p.m. 

Meeting  purpose  is  to  review 
processes  applied  in  assessing 
watershed  health  conditions  within  the 
Cowlitz  Basin.  The  Advisory  Committee 
wrill  determine  how  to  use  this 
information  in  advising  Federal  land 
managers  on  implementing  the 
President's  Northwest  Forest  Plan. 
Agenda  items  to  be  covered  include:  (1) 
Cowlitz  Basin  Pilot  Project  findings,  (2) 
Public  Open  Forum,  and  (3)  Forest 
Monitoring  Program. 

All  Soutnwest  Washington  Provincial 
Advisory  Committee  meetings  are  open 
to  the  public.  Interested  citizens  are 
encouraged  to  attend.  The  "open  forum" 
provides  opportunity  for  the  public  to 


bring  issues,  concerns,  and  discussion 
topics  to  the  Advisory  Committee.  The 
"open  forum"  is  scheduled  near  the 
conclusion  of  this  meeting.  Interested 
speakers  will  need  to  register  at  the 
door.  The  committee  welcomes  the 
public's  written  comments  on 
committee  business  at  any  time. 
FOR  FURTHER  INFORMATION  CONTACT: 
Direct  questions  regarding  this  meeting 
to  Mark  Maggiora,  Public  Affairs 
Specialist,  at  (360)  750-5007,  or  write 
Forest  Headquarters  Office,  Gifford 
Pinchot  National  Forest,  6926  E.  Fourth 
Plain  Blvd.,  P.O.  Box  8944,  Vancouver. 
WA  98668. 

Dated:  June  20.  1995. 
Ted  C.  Stubblefield, 
Forest  Supervisor. 

[FR  Doc.  95-15552  Filed  6-23-95;  8:45  am] 
BILUNQ  CODE  S410-11-M 


Intergovernmental  Advisory 
Committee  Meeting 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Intergovernmental 
Advisory  Committee  (lAC)  will  meet  on 
July  6, 1995,  at  the  Wyndham  Garden 
Hotel,  18188  Pacific  Highway  South, 
Seattle,  Washington  98188.  The  purpose 
of  the  meeting  is  to  continue 
discussions  on  the  implementation  of 
the  Northwest  Forest  Plan.  The  meeting 
will  begin  at  9:00  a.m.  on  July  6  and 
continue  until  4:30  a.m.  Agenda  items 
to  be  covered  include:  (1)  Discussions 
on  revisions  to  the  federal  watershed 
analysis  guide;  (2)  a  review  of 
information  management  tasks;  (3) 
further  discussions  on  the  final  draft 
implementation  monitoring  plan;  and 

REVIEW  BOARD  DETERMINATIONS 


(4)  an  update  of  information  data 
sharing  efforts  on  specific  activities.  The 
lAC  meeting  will  be  open  to  the  public. 
Written  comments  may  be  submitted  for 
the  record  at  the  meeting.  Time  will  also 
be  scheduled  for  oral  public  comments. 
Interested  persons  are  encouraged  to 
attend. 

FOR  FURTHER  INFORMATION  CONTACT: 
Questions  regarding  this  meeting  may 
be  directed  to  Don  Knowles,  Executive 
Director,  Regional  Ecosystem  Office,  333 
SW  1st  Avenue,  P.O.  Box  3623. 
Portland,  OR  97208  (Phone:  503-326- 
6265). 

Dated:  April  8, 1995. 
Donald  R.  Knowles, 

Designated  Federal  Official. 

(FR  Doc.  95-15541  Filed  6-23-95:  8:45  ami 

BILUNO  CODE  3410-1 1-M 


ASSASSINATION  RECORDS  REVIEW 
BOARD 

Notice  of  Formal  Determinations 

summary:  The  Assassination  Records 
Review  Board  met  in  closed  meeting  on 
06/07/95,  and  made  formal 
determinations  on  the  release  of  records 
under  the  President  John  F.  Keimedy 
Assassination  Records  Collection  Act  of 
1992.  These  determinations  are  listed 
below.  The  assassination  records  are 
identified  by  the  record  identification 
number  assigned  in  the  President  John 
F.  Kennedy  Assassination  Records 
Collection  database  maintained  by  the 
National  Archives.  For  each  document, 
the  number  of  releases  of  previously 
redacted  information  is  noted. 


Record  No. 


104-10007-10037 
104-10007-10040 
104-10007-10043 
104-10007-10046 
104-10007-10195 
104-10008-10109 
104-10015-10052 
104-10015-10093 
104-10015-10153 
104-10015-10154 
104-10015-10165 
104-10015-10181 


Status 


Open  in  Full 
Open  in  Full 
Open  in  Full 
Open  in  Full 
OJsen  in  Full 
Open  in  Full 
Open  in  Full 
ojsen  in  Full 
OJsen  in  Full 
Open  in  Full 
Open  in  Full 
Open  in  Full 


Releases 


New  re- 

»s 

view 

date 

18 

N/A 

7 

N/A 

3 

N/A 

6 

N/A 

1 

N/A     ' 

10 

N/A 

4 

N/A 

12 

N/A 

5 

N/A 

•8 

N/A 

6 

N/A 

7 

N/A 
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Record  No. 


Status 


Releases 


New  re- 
view 
date 


104-10050-10002 
104-10050-10077 
104-10054-10023 
104-10054-10204 


Open  in  Full 
Open  in  Full 
Open  in  Full 
OJaen  in  Full 


3 

1 

12 

2 


N/A 
N/A 
N/A 
N/A 


FOR  FURTHER  INFORMATION  CONTACT: 

T.  Jeremy  Gunn,  Acting  General  Counsel 

and  Associate  Director  for  Research  and 

Analysis.  Assassination  Records  Review 

Board,  Second  Floor,  600  E  Street,  NW. 

Washington.  DC  20530.  (202)  724-0088, 

Fax:  (202)  724-0457. 

David  G.  Marwell, 

Executive  Director. 

|FR  Doc.  95-15515  Filed  6-23-95:  8:45  am] 

BILLJNG  COOC  S820-TD-M 


COMMISSION  ON  CIVIL  RIGHTS 

Healing  on  Racial  and  Ethnic  Tensions 
In  American  Communities:  Poverty, 
Inequality,  and  Discrimination;  New 
York  City 

AGENCY:  Commission  on  Civil  Rights. 
ACTION:  Notice  of  hearing. 

SUMMARY:  Notice  is  hereby  given 
pursuant  to  the  provisions  of  the  Civil 
Rights  Commission  Amendments  of 

1994.  section  3.  Fubhc  Law  103—419. 
108  Stat.  4338.  as  amended,  and  45  CFR 
702.3,  that  a  public  hearing  of  the  U.S. 
Commission  on  Civil  Rights  will 
commence  on  Wednesday.  July  26, 

1995,  beginning  at  8:30  a.m.,  in 
Ballroom  3  of  the  New  New  York  Vista 
Hotel,  located  at  3  World  Trade  Center, 
New  York,  New  York  10048. 

The  purpose  of  the  hearing  is  to 
collect  documents  within  the 
jurisdiction  of  the  Commission,  under 
45  CFR  702.2,  related  to  City  policies 
and  administration,  immigration,  and 
the  securities  industry  in  order  to 
examine  underlying  causes  of  racial  and 
ethnic  tensions  in  the  United  States. 

The  Commission  is  authorized  to  hold 
hearings  and  to  issue  subpoenas  for  the 
production  of  documents  and  the 
attendance  of  witnesses  pursuant  to  45 
CFR  701.2(c).  The  Commission  is  an 
independent  bipartisan,  factfinding 
agency  authorized  to  study,  collect,  and 
disseminate  information,  and  to 
appraise  the  laws  and  policies  of  the 
Federal  Government,  and  to  study  and 
collect  information  concerning  legal 
developments,  with  respect  to 
discrimination  or  denials  of  equal 
protection  of  the  laws  under  the 


constitution  because  of  race,  color, 
religion,  sex.  age.  disability,  or  national 
origin,  or  in  the  administration  of 
justice. 

Hearing  impaired  persons  who  will 
attend  the  hearing  and  require  the 
services  of  a  sign  language  interpreter,  . 
should  contact  Betty  Edmiston, 
Administrative  Services  and 
Clearinghouse  Division,  at  (202)  376- 
8105  (TDD  (202)  376-8116),  at  least  five 
(5)  working  days  before  the  scheduled 
date  of  the  hearing. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Brooks,  Press  and 
Communications  (202)  376-8312. 

Dated:  June  21.  1995. 
Miguel  A.  Sapp, 
Acting  Solicitor. 
[PR  Doc.  95-15588  Filed  6-23-95;  8:45  am) 

WLUNG  CODE  S33S-01-M 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

pocket  Nos.  5109-01, 5109-O2,  5110-01, 
5110-02,5110-03] 

Decision  and  Order 

In  the  Matter  of:  Sidhartha  Bose,  also 
known  as  Dr.  Bose  individually  and  doing 
business  as  Perfect  Technologies,  Ltd.  wiUi 
an  address  at  211  Golders  Green  Road, 
London.  NWll  9BY,  England  and 
Thirunavukkarasu  Ragunathan  individually 
and  doing  business  as  W.K.  Agencies  and  as 
Computer  Focus  Services  Ite.  Ltd.  with  an 
address  at  18  Jalan  Kechil.  «06-22  Eastern 
Mansion,  Singap>ore  1343,  Respondents 

On  May  31, 1995,  the  Administrative 
Law  Judge  (ALJ)  entered  his 
Recommended  Decision  and  Default 
Order  in  the  above-referenced  matters. 
The  Recommended  Decision  and 
Default  Order,  a  copy  of  which  is 
attached  hereto  and  made  a  pari  hereof, 
has  been  referred  to  me  for  final  action. 
After  describing  the  facts  of  the  case  and 
his  findings  based  on  those  facts,  the 
ALJ  found  that  the  Respondents  had 
violated  Sections  787.3(a)  and  787.3(b) 
of  the  Export  Administration 
Regulations  (EAR)  by  conspiring  with 
others  to  bring  about  acts  that 
constituted  violations  of  the  EAR,  by 


exporting  or  attempting  to  export  U.S.- 
origin  computers  or  computer  parts 
from  the  United  States,  either  directly  or 
through  Canada  and/or  Singapore,  for 
ultimate  destination  in  the  then-Union 
of  Soviet  Socialist  Republics,  without 
the  validated  export  licenses  required 
by  Section  772.1  of  the  EAR. 

The  ALJ  found  that  the  appropriate 
penalty  for  the  violations  should  be  that 
the  Respondents  and  all  successors, 
assignees,  officers,  representatives, 
agents  and  employees  be  denied  for  a 
period  often  years  from  this  date  all 
privileges  of  participating,  directly  or 
indirectly,  in  any  manner  or  capacity,  in 
any  transaction  in  the  United  States  or 
abroad  involving  commodities  or 
technical  data  exported  or  to  be 
exported  from  the  United  States  and 
subject  to  the  Export  Administration 
Regulations. 

Based  on  my  review  of  the  entire 
record,  I  affirm  the  Recommended 
Decision  and  E)efault  Order  of  the 
Administrative  Law  Judge. 

This  constitutes  final  agency  action  in 
this  matter. 

Dated:  June  16, 1995. 
William  A.  Reinsch, 

Under  Secretary  for  Export  Administration. 

Reconunended  Decision  and  Default 
Order 

On  July  20, 1994,  the  Office  of  Export 
Enforcement,  Bureau  of  Export 
Administration,  United  States 
Department  of  Commerce  (Department), 
issued  separate  charging  letters 
initiating  administrative  proceedings ' 
against  Sidhartha  Bose,  also  known  as 
E)r.  Bose,  individually  and  doing 
business  as  Perfect  Technologies,  Ltd.; 
and  Thirunavukkarasu  Ragunathan, 
individually  and  doing  business  as  W.K. 
Agencies  and  as  Computer  Focus 
Services  Pte.  Ltd.  (hereinafter  "Bose"  or 
"Ragunathan"  or  collectively  referred  to 
as  respondents).  Each  charging  letter 
alleged  that  the  named  respondent 
committee  two  violations  of  the  Export 
Administration  Regulations  (currently 
codified  at  15  CFR  Parts  768-799 
(1995))  (the  Regulations),'  issued 


'  The  alleged  violations  occurred  between  1987 
and  1989.  The  Regulations  governing  the  violations 
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pursuant  to  the  Export  Administration 
Act  of  1979,  as  amended  (currently 
codified  at  50  U.S.C.A.  app.  §§  2401- 
2420  (1991,  Supp.  1993,  and  Pub.  L  No. 
103-277,  July  5. 1994))  (the  Act).^ 

Specifically,  each  charging  letter 
alleged  that  the  named  respondents 
conspired  with  a  network  of  business 
associates  to  bring  about  acts  that 
constituted  violations  of  the 
Regulations.  The  purpose  of  the 
conspiracy  was  to  acquire  U.S.-origin 
computers  or  computer  parts  which  the 
conspirators  would  then  export,  or 
attempt  to  export,  from  the  United 
States,  either  directly  or  through 
Canada,  to  India  and/or  Singapore,  for 
ultimate  destination  in  the  then-Union 
of  Soviet  Socialist  Republics  (U.S.S.R.). 
without  the  validated  export  licenses 
required  by  Section  772.1  of  the 
Regulations.  Accordingly,  the 
Department  alleged  that  each 
respondent  committed  one  violation  of 
Section  787.3(a)  and  one  violation  of 
Section  787.3(b)  of  the  Regulations. 

On  April  19, 1995,  in  light  of  the  fact 
that  neither  Bose  nor  Ragunathan  had 
answered  the  charging  letter  in 
accordance  with  the  requirements  of 
Section  788.7  of  the  Regulations,  I 
ordered  the  Etepartment  to  file  separate 
default  submissions,  together  with 
supporting  evidence  for  the  allegations 
made,  by  May  19, 1995.  Because  the  two 
actions  arose  out  of  the  same 
transactions  or  occurrences  and  the 
evidence  supporting  the  Department's 
allegations  in  both  cases  is  substantially 
the  same,  the  Department  moved  on 
May  9, 1995  that  I  consolidate  the 
proceedings  and  authorize  the 
Department  to  file  a  single  default 
submission.  On  May  10,  1995, 1  granted 
the  Department's  request.  On  May  18. 
1995,  the  Department  requested  and  I 
granted  permission  for  the  Department 
to  file  its  default  submission  on  or 
before  May  24,  1995. 

On  the  basis  of  the  Department's 
submission  and  all  of  the  supporting 
evidence  presented.  I  have  determined 
that  Bose  and  Ragunathan  violated 
Sections  787.3(a)  and  787.3(b)  of  the 
Regulations  by  conspiring  with  others  to 


are  found  in  the  1987  version  of  the  Code  of  Federal 
Regulations,  codified  at  15  CFR  Parts  368-399 
(1987);  the  1988  version  of  the  Code  of  Federal 
Regulations,  codified  at  15  CFR  Parts  368-399 
(1988);  and  the  1989  version  of  the  Code  of  Federal 
Regulations,  codified  at  15  CFR  Parts  768-799 
(1989).  Effective  October  1, 1988.  the  Regulations 
were  redesignated  as  15  CFR  Parts  768-799  (53  FR 
37751,  September  28, 1988).  The  transfer  merely 
changed  the  first  number  of  each  Part  from  "3"  to 
"7." 

2  The  Act  expired  on  August  20.  1994.  Executive 
Order  12924  (59  FR  43437.  August  23,  1994) 
continued  the  Regulations  in  effect  under  the 
International  Emergency  Economic  Powers  Act  (50 
U.S.CA.  1701-1706  (1991)). 


bring  about  acts  that  constituted 
violations  of  the  Regulations,  by 
exporting  or  attempting  to  export  from 
the  United  States,  either  directly  or 
thmijgb  Canada,  to  India  and/or 
Singapore,  for  ultimte  destination  in  the 
then-U.S.S.R.  without  the  validated 
export  licenses,  as  the  Department 
alleges. 

For  those  violations,  the  Department 
urges  as  a  sanction  that  respondent's 
export  privileges  be  denied  for  10  years. 
I  concur  in  the  Department's 
recommendation. 
Accordingly,  it  is  therefore  ordered. 
First,  that  all  outstanding  individual 
validated  licenses  in  which  Sidhartha 
Bose.  also  knovtm  as  Dr.  Bose. 
individually  and  doing  business  at 
Perfect  Technologies,  Ltd.,  or 
Thirunavukkarasu  Ragunathan, 
individually  and  doing  business  as  W.K. 
Agencies  and  as  Computer  Focus 
Services,  Pte.  Ltd.,  appears  or 
participates,  in  any  manner  or  capacity, 
are  hereby  revoked  and  shall  be 
returned  forthwith  to  the  Office  of 
Exporter  Services  for  cancellation. 
Further,  all  of  Bose  and  Ragunathan's 
privileges  of  participating,  in  any 
manner  or  capacity,  in  any  special 
licensing  procedure,  including,  but  not 
limited  to,  distribution  licenses,  are 
hereby  revoked. 

Second,  Sidhartha  Bose,  also  known 
as  Dr.  Bose,  individually  and  doing 
business  as  Perfect  Technologies,  Ltd., 
with  an  address  at  211  Golders  Green 
Road,  London,  NWll  9BY,  England; 
and  Thinmavukkarasu  Ragunathan, 
individually  and  doing  business  as  W.K. 
Agencies  and  as  Computer  Focus 
Services  Pte.  Ltd,  with  an  address  at  18 
Jalan  Kechil,  #0&-22  Eastern  Mansion, 
Singapore  1543  (collectively  referred  to 
as  "Bose  and  "Ragunathan"),  and  all 
successors,  assigns,  officers, 
representatives,  agents,  and  employees, 
assigns,  officers,  representatives,  agents, 
and  employees,  shall,  for  a  period  of  10 
years  from  the  date  of  final  agency 
action,  be  denied  all  privileges  of 
participating,  directly  or  indirectly,  in 
any  maimer  or  capacity,  in  any 
transaction  in  the  United  States  or 
abroad  involving  any  commodity  or 
technical  data  exported  or  to  be 
exported  from  the  United  States,  and 
subject  to  the  Regulations. 

A.  Without  Umiting  the  generality  of 
the  foregoing,  participating,  either  in  the 
United  States  or  abroad,  shall  include 
participation,  directly  or  indirectly,  in 
any  manner  or  capacity:  (i)  as  a  party  or 
as  a  representative  of  a  party  to  any 
export  hcense  application  submitted  to 
the  Department;  (ii)  in  preparing  or 
filing  v«th  the  Department  any  export 
license  application  or  request  for 


reexport  authorization,  or  any  document 
to  be  submitted  therewith;  (iii)  in 
obtaining  from  the  Etepartment  or  using 
any  validated  or  general  export  license, 
reexport  authorization,  or  other  export 
control  document;  (iv)  in  carrying  on 
negotiations  with  respect  to,  or  in 
receiving,  ordering,  buying,  selling, 
delivering,  storing,  using,  or  disposing 
of,  in  whole  or  in  part,  any  commodities 
or  technical  data  exported  or  to  be 
exported  from  the  United  States  and 
subject  to  the  Regulations;  and  (v)  in 
financing,  forwarding,  transp>orting,  or 
other  servicing  of  such  commodities  or 
technical  data. 

B.  After  notice  and  opportunity  for  * 
comment  as  provided  in  Section 
788.3(c)  of  the  Regulations,  any  person, 
firm,  corporation,  or  business 
organization  related  to  either  Bose  or 
Ragunathan  by  affiliation,  ownership, 
control,  or  position  of  responsibility  in 
the  conduct  of  trade  or  related  services 
may  also  be  subject  to  the  provisions  of 
this  Order. 

C.  As  provided  by  Section  787.12(a)  of 
the  Regulations,  without  prior 
disclosure  of  the  facts  to  and  specific 
authorization  of  the  Office  of  Exporter 
Services,  in  consultation  with  the  Office 
of  Export  Enforcement,  no  person  may 
directly  or  indirectly,  in  any  manner  or 
capacity:  (i)  Apply  for,  obtain,  or  use 
any  license.  Shipper's  Export 
Declaration,  bill  of  lading,  or  other 
export  control  document  relating  to  an 
export  or  reexport  of  commodities  or 
technical  data  by.  to,  or  for  another 
jjerson  then  subject  to  an  order  revoking 
or  denying  his  export  privileges  or  then 
excluded  from  practice  before  the 
Bureau  of  Export  Administration;  or  (ii) 
order,  buy,  receive,  use,  sell,  deliver, 
store,  dispose  of.  forward,  transport, 
finance,  or  otherwise  service  or 
participate:  (a)  in  any  transaction  which 
may  involve  any  commodity  or 
technical  data  exported  or  to  be 
exported  from  the  United  States;  (b)  in 
any  reexport  thereof;  or  (c)  in  any  other 
transaction  which  is  subject  to  the 
Export  Administration  Regulations,  if 
the  person  denied  export  privileges  may 
obtain  any  benefit  or  have  any  interest 
in.  directly  or  indirectly,  any  of  these 
transactions. 

Third,  that  a  copy  of  this  Order  shall 
be  served  on  Bose  and  Ragunathan  and 
on  the  Department. 

Fourth,  that  this  Order,  as  affirmed  or 
modified,  shall  become  effective  upon 
entry  of  the  final  action  by  the  Under 
Secretary  for  Export  Administration,  in 
accordance  with  the  Act  (50  U.S.C.A. 
app.  §  2412(c)(1))  and  the  Regulations 
(15  CFR  788.23). 
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To  be  considered  in  the  30  day  statutory 
review  portion  which  is  mandated  by  Section 
13(c)  of  the  Act,  submissions  must  be 
received  in  the  Office  of  the  Under  Secretary 
for  Export  Administration,  U.S.  Department 
of  Commerce.  14th  &  Constitution  Ave., 
N.W..  Room  3898B,  Washington,  D.C,  20230, 
within  12  days.  Replies  to  the  other  party's 
submission  are  to  be  made  within  the 
following  8  days.  15  CFR  788.23(b),  50  FR 
53134(1985).  Pursuant  to  Section  13(c)(3)  of 
the  Act,  the  order  of  the  final  order  of  the 
Under  Secretary  may  be  appealed  to  the  U.S. 
Court  of  Appeals  for  the  District  of  Columbia 
within  15  days  ofits  issuance. 

Dated:  May  31.  1995. 
Edward  J.  Kuhlmann, 
Administrative  Law  Judge. 
|FR  Doc.  95-15587  Filed  6-23-95;  8:45  am] 
HLUNQ  COM  3S1»-0T-M 


International  Trade  Administration 

Countervailing  Duty  Order; 
Amendment  of  Notice  of  Opportunity 
to  Request  a  Section  753  Injury 
Investigation 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  GDmmerce. 
ACTION:  Amendment  of  Notice  of 
Opportunity  to  Request  a  Section  753 
Injury  Investigation  for  Countervailing 
Duty  Orders. 

SUMMARY:  On  May  26, 1995,  the 
Department  of  Commerce  (the 
Department)  notified  domestic 
interested  parties  of  their  right  to 
request  an  injury  investigation  imder 
section  753  of  the  Tariff  Act  of  1930,  as 
amended  (the  Act),  for  countervailing 
duty  orders  that  were  issued  under 
former  section  303  of  the  Act  (60  FR 
27963).  This  notice  amends  the 
Appendix  to  the  previous  notice  which 
omitted  six  eligible  countervailing  duty 
orders. 

EFFICnVE  DATE:  June  26,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cameron  Cardozo,  Office  of 
Countervailing  Compliance,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20230, 
telephone:  (202)  482-2786;  or  Vera 
Libeau,  Office  of  Investigations,  U.S. 
International  Trade  Commission,  500  E 
Street,  S.W.,  Washington,  D.C.  20436, 
telephone:  (202)  205-3176. 

SUPPLEMENTARY  INFORMATION: 

Background 

This  notice  includes  countervailing 
duty  orders  issued  under  former  section 
303  of  the  Act  which  were  omitted  from 
the  Appendix  to  our  previous  notice 


dated  May  26, 1995  (60  FR  27963).  At 
the  time  these  orders  were  issued,  U.S. 
law  did  not  require  injury 
determinations  as  a  prerequisite  to  their 
issuance.  With  the  accession  of  the 
United  States  to  the  World  Trade 
Organization  (WTO)  and  the  enactment 
of  the  Uruguay  Roimd  Agreements  Act 
of  1994  (URAA),  P.L.  103-465,  U.S.  law 
has  changed.  Under  the  URAA,  the 
Government  of  the  United  States  may 
not  assess  countervailing  duties  on 
imports  from  a  WTO  member  country  in 
the  absence  of  an  injury  determination. 
Thus,  as  noted  in  the  Statement  of 
Administrative  Action,  new  section  753 
of  the  Act  (as  amended  by  the  URAA) 
provides  that  for  such  orders  ".  .  .  a 
domestic  interested  party  may  request 
that  the  [International  Trade] 
Commission  initiate  an  investigation  to 
determine  whether  an  industry  in  the 
United  States  is  likely  to  be  materially 
injured  by  reason  of  imports  of  the 
merchandise  subject  to  the  CVD  order  if 
the  order  is  revoked."  See  Statement  of 
Administrative  Action.  URAA,  p.272. 

Opportunity  to  Request  a  Section  753 
Injury  Investigation 

On  January  1, 1995,  Singapore  and 
Thailand  joined  the  WTO.  Therefore,  for 
each  of  the  countervailing  duty  orders 
listed  below,  we  are  notifying  all 
domestic  interested  parties,  as  described 
in  sections  771(9)  (C),  (D),  (E),  (F),  or  (G) 
of  the  Act,  of  their  right  to  request  an 
injiuy  investigation  under  section  753(a) 
from  the  U.S.  International  Trade 
Commission  (the  Commission).  In 
accordance  with  sections  753(b)(3)  and 
(4)  of  the  Act,  outstanding  section  303 
orders  for  which  the  Commission  has 
not  previously  made  an  affirmative 
injury  determination  will  be  revoked  by 
the  Etepartment  unless  a  request  for  an 
injury  investigation  is  submitted  to  the 
Commission  vdthin  six  months  of  the 
date  on  which  the  country  covered  by 
the  order  joins  the  WTO,  and  the 
Commission  renders  an  affirmative 
injury  determination  pursuant  to  section 
753(a)(1)  of  the  Act.  Requests  for  the 
following  orders  must  be  filed  with  the 
Commission  no  later  than  June  30, 1995. 

Singapore:  Ball  Bearings (C-559-802) 

Singapore:  Bearings,  Cylindrical 

Roller..., (C-559-802) 

Singapore:  Bearings,  Needle 

Roller (C-559-«02) 

Singapore:  Bearings,  Spherical 

Plane (C-559-802) 

Singapore:  Bearings,  Spherical 

Roller (C-559-802) 

Thailand:  Ball  Bearings '  (C-549-802) 

Requests  for  injury  investigations 
under  section  753  must  be  filed  with  the 


'  Applies  only  to  the  dutiable  merchandise  within 
the  scope  of  the  order. 


Commission  in  accordance  with  19 
C.F.R.  §  207.46(b),  added  by  60  FR  18, 
22-23  (January  3, 1995).  All  requests 
should  be  addressed  to:  Secretary,  U.S. 
International  Trade  Commission,  500  E 
Street,  S.W..  Washington,  D.C.  20436. 

Dated:  June  21, 1995. 
Susan  G.  Easerman, 

Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  95-15761  Filed  &-23-95;  8:45  am) 

BaXMOCOOC  3510-OS-P 


Nortti  American  Free-Trade  Agreement 
(NAFTA),  Article  1904  Binational  Panel 
Reviews;  Request  for  Panel  Review 

AGENCY:  NAFTA  Secretariat,  United 

States  Section,  International  Trade 

Administration,  Department  of 

Commerce. 

ACTION:  Notice  of  first  request  for  panel 

review. 

SUMMARY:  On  June  16,  1995  Cemex,  S.A. 
de  C.V.  filed  a  First  Request  for  Panel 
Review  with  the  U.S.  Section  of  the 
NAFTA  Secretariat  pursuant  to  Article 
1904  of  the  North  American  Free-Trade 
Agreement.  Panel  review  was  requested 
of  the  final  antidumping  determination 
review  made  by  the  International  Trade 
Administration  in  the  administrative 
review  respecting  Gray  Portland  Cement 
and  Cement  Clinker  from  Mexico.  This 
determination  was  published  in  the 
Federal  Register  on  January  9, 1995  (60 
FR  2378)  and  Amended  on  May  19, 
1995  (60  FR  26865).  The  NAFTA 
Secretariat  has  assigned  Case  Number 
USA-95-1 904-02  to  this  request. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  R.  Holbein,  United  States 
Secretary,  NAFTA  Secretariat,  Suite 
2061, 14th  and  Constitution  Avenue, 
Washington,  DC  20230,  (202)  482-5438. 
SUPPLEMENTARY  INFORMATION:  Chapter 
19  of  the  North  American  Free-Trade 
Agreement  ("Agreement")  established  a 
mechanism  to  replace  domestic  judicial 
review  of  final  determinations  in 
antidumping  and  countervailing  duty 
cases  involving  imports  from  a  NAFTA 
country  with  review  by  independent 
binational  panels.  When  a  Request  for 
Panel  Review  is  filed,  a  panel  is 
established  to  act  in  place  of  national  ' 
courts  to  review  expeditiously  the  final 
determination  to  determine  whether  it 
conforms  with  the  antidumping  or 
countervailing  duty  law  of  the  country 
that  made  the  determination. 

Under  Article  1904  of  the  Agreement, 
which  came  into  force  on  January  1 , 
1994,  the  Government  of  the  United 
States,  the  government  of  Canada  and 
the  government  of  Mexico  established 
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Rules  of  Procedure  for  Article  1904 
Binational  Panel  Reviews  ("Rules"). 
These  Rules  were  published  in  the 
Federal  Register  on  February  23, 1994 
(59  FR  8686).  The  panel  review  in  this 
matter  will  be  conducted  in  accordance 
with  these  Rules. 

A  first  Request  for  Panel  Review  was 
filed  with  the  U.S.  Section  of  the 
NAFTA  Secretariat,  pursuant  to  Article 
1904  of  the  Agreement,  on  June  16, 
1995,  requesting  panel  review  of  the 
final  antidumping  duty  administrative 
review  described  above. 

The  Rules  provide  that: 

(a)  A  Party  or  interested  person  may 
challenge  the  final  determination  in 
whole  or  in  part  by  filing  a  Complaint 
in  accordance  with  Rule  39  within  30 
days  after  the  filing  of  the  first  Request 
for  Panel  Review  (the  deadline  for  filing 
a  Complaint  is  July  17, 1995); 

(b)  A  Party,  investigating  authority  or 
interested  person  that  does  not  file  a 
Complaint  but  that  intends  to  appear  in 
support  of  any  reviewable  portion  of  the 
final  determination  may  participate  in 
the  panel  review  by  filing  a  Notice  of 
Appearance  in  accordance  with  Rule  40 
within  45  days  after  the  filing  of  the  first 
Request  for  Panel  Review  (the  deadline 
for  filing  a  Notice  of  Appearance  is  July 
31,  1995);  and 

(c)  The  panel  review  shall  be  limited 
to  the  allegations  of  error  of  fact  or  law, 
including  the  jurisdiction  of  the 
investigating  authority,  that  are  set  out 
in  the  Complaints  filed  in  the  panel 
review  and  the  procedural  and 
substantive  defenses  raised  in  the  panel 
review. 

Dated:  June  20, 1995. 
James  R.  Holbein, 
U.S.  Secretary.  NAFTA  Secretariat. 
[FR  Doc.  95-15586  Filed  6-23-95;  8:45  am] 

BILUNO  CODE  3510-GT-M 


National  Oceanic  and  Atmospheric 
Administration 

National  Weather  Service 
Modernization  and  Associated 
Restructuring;  Notice  and  Opportunity 
for  Public  Comment 

SUMMARY:  The  National  Weather  Service 
(NWS)  is  publishing  proposed         • 
certifications  for: 

(1)  The  proposed  consoUdation  of  the 
Galveston  Weather  Service  Office 
(WSO)  into  the  future  Houston/ 
Galveston  Weather  Forecast  Office 
(WFO);  and 

(2)  The  proposed  consolidation  of  the 
residual  Los  Angeles  WSO  into  the 
future  Los  Angeles  WFO. 

In  accordance  with  Pub.  Law  102- 
567.  the  public  will  have  60  days  in 


which  to  comment  on  these  proposed 

certifications. 

DATES:  Comments  are  requested  by 

August  25,  1995. 

ADDRESSES:  Requests  for  copies  of  the 

proposed  consolidation  packages  should 

be  sent  to  Janet  Gilmer,  Room  12316, 

1325  East-West  Highway,  Silver  Spring, 

MD  20910,  telephone  301-713-0276. 

All  comments  should  be  sent  to  Janet 

Gilmer  at  the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Julie  Scanlon  at  301-713-1413. 

SUPPLEMENTARY  INFORMATION:  NWS 

anticipates  consolidating: 

(1)  The  Galveston  WSO  with  the 
future  Houston/Galveston  WFO,  and 

(2)  The  residual  Los  Angeles  WSO 
with  the  future  Los  Angeles  WFO. 

In  accordance  with  section  706  of 
Pub.  Law  102-567,  the  Secretary  of 
Commerce  must  certify  that  these 
consolidations  will  not  result  in  any 
degradation  of  service  to  the  affected 
areas  of  responsibility  and  must  publish 
the  proposed  consolidation 
certifications  in  the  FR.  The 
documentation  supporting  each 
proposed  certification  includes  the 
following: 

(1)  A  draft  memorandum  by  the 
meteorologist-in-charge  recommending 
the  certification,  the  final  of  which  will 
be  endorsed  by  the  Regional  Director 
and  the  Assistant  Administrator  of  the 
NWS  if  appropriate,  after  consideration 
of  public  comments  and  completion  of 
consultation  with  the  Modernization 
Transition  Committee  (the  Committee); 

(2)  A  description  of  local  weather 
characteristics  and  weather-related 
concerns  which  affect  the  weather 
services  provided  within  the  service 
area; 

(3)  A  comparison  of  the  services 
provided  within  the  service  area  and  the 
services  to  be  provided  after  such 
action; 

(4)  A  description  of  any  recent  or 
expected  modernization  of  NWS 
operation  which  will  enhance  services 
in  the  service  area; 

(5)  An  identification  of  any  area 
vnthin  the  affected  service  area  which 
would  not  receive  coverage  (at  an 
elevation  of  10,000  feet)  by  the  next 
generation  weather  radar  network; 

(6)  Evidence,  based  upon  operational 
demonstration  of  modernized  NWS 
operations,  which  was  considered  in 
reaching  the  conclusion  that  no 
degradation  in  service  will  result  from 
such  action  including  the  WSR-68D 
Radar  Commissioning  Report,  User 
Confirmation  of  Services  Report,  and 
the  Decommissioning  Readiness  Report; 
and 

(7)  A  letter  appointing  the  liaison 
officer. 


These  proposed  certifications  do  not 
include  any  report  of  the  Committee 
which  could  be  submitted  in  accordance 
with  sections  706(b)(6)  and  707(c)  of 
Public  Law  102-567.  At  its  June  14, 
1995  meeting  the  Committee  concluded 
that  the  information  presented  did  not 
reveal  any  potential  degradation  of 
service  and  decided  not  to  issue  a 
report.  The  Committee  did  offer  several 
recommendations  on  these  proposed 
certifications,  which  are  attached  to  this 
notice. 

The  documentation  supporting  the 
proposed  certifications  is  too 
voluminous  to  publish  in  its  entirety. 
Copies  of  the  supporting  documentation 
can  be  obtained  through  the  contact 
listed  above. 

Attached  to  this  notice  are: 

(1)  Draft  memoranda  by  the  respective 
meteorologists-in-charge  recommending 
the  certifications,  and 

(2)  Recommendations  of  the 
Committee  on  these  proposed 
certifications. 

Once  all  public  comments  have  been 
received  and  considered,  the  NWS  will 
complete  consultation  with  the 
Committee  and  determine  whether  to 
proceed  with  the  final  certifications.  If 
decisions  to  certify  are  made,  the 
Secretary  of  Commerce  must  publish  the 
final  certifications  in  the  FR  and 
transmit  the  certifications  to  the 
appropriate  Congressional  committees 
prior  to  consolidating  the  offices. 

Dated:  June  20,  1995. 
Nicholas  R.  SdieUer, 

National  Implementation  Staff. 
Memorandum  for:  Harry  S.  Hassel,  Director. 

Southern  Region 
From:  Bill  Read,  MIC,  hmSO  Houston/ 

Galveston 
Subject:  Recommendation  for  Consolidation 

Certification 
After  reviewing  the  attached 
documentation.  1  have  determined,  in  my 
professional  judgment,  consolidation  of  the 
Galveston  Weather  Service  Office  (WSO) 
with  the  future  Houston/Galveston  Weather 
Forecast  Offices  (WFO)  will  not  result  in  any 
degradation  in  weather  services  to  the 
Galveston  service  area.  This  proposed 
certification  is  in  accordance  with  the 
advance  notification  provided  in  the  National 
Implementation  Plan.  Accordingly,  I  am 
recommending  you  approve  this  action  in 
accordance  with  section  706  of  Public  Law 
102-567  .  If  you  concur,  please  endorse  this 
recommendation  and  forward  this  package  to 
the  Assistant  Administrator  for  Weather 
Services  for  final  certification.  If  Dr.  Friday 
•  approves,  he  will  forward  the  certification  to 
the  Secretary  for  approval  and  transmittal  to 
Congress. 

My  recommendation  is  based  on  my 
review  of  the  pertinent  evidence  and 
application  of  the  modernization  criteria  for 
consolidation  of  a  field  office.  In  summary: 
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1.  A  description  of  local  weather 
characteristics  and  weather-related  concerns 
affecting  the  weather  services  provided  in  the 
Galveston  service  area  is  included  as 
attachment  A.  As  discussed  below.  I  find  that 
providing  the  services  which  address  these 
characteristics  and  concerns  from  Houston/ 
Galveston  WFO  will  not  degrade  these 
services. 

2.  A  detailed  list  of  the  services  currently 
provided  within  the  Galveston  service  area 
from  the  Galveston  WSO  location  and  a  list 
of  services  to  be  provided  from  the  Houston/ 
Galveston  WFO  location  after  consolidation 
is  included  as  attachment  B.  Comparison  of 
these  services  shows  that  all  services 
currently  provided  will  continue  to  be 
provided  after  the  proposed  consolidation. 
Also,  the  enclosed  map  shows  the  WSO 
Galveston  Area  of  Responsibility  (i.e. 
"Affected  Service  Area"  and  the  future  WFO 
Houston/Galveston  Area  of  Responsibility. 
As  discussed  below,  I  find  that  there  will  be 
no  degradation  in  the  quality  of  these 
services  as  a  result  of  the  consolidation. 

3.  A  description  of  the  recent  or  expected 
modernization  of  National  Weather  Service 
(NWS)  operations  which  will  enhance 
services  in  the  WSO  Galveston  service  area 
is  included  as  attachment  C  The  new 
technology  (i.e.  ASOS,  WSR-88D,  and 
AWIPS)  has  or  will  be  installed  and  will 
enhance  services. 

4.  A  map  showing  planned  NEXRAO 
coverage  at  an  elevation  of  10,000  feet  for 
Texas  is  included  as  attachment  D.  NWS 
operational  radar  coverage  for  the  Galveston 
service  area  will  be  increased  and  no  area 
will  be  missed  in  coverage. 

5.  The  following  evidence,  based  upon 
operational  demonstration  of  modernized 
NWS  operations  played  a  key  role  in 
concluding  there  will  be  no  degradation  of 
service. 

A.  The  WSR-88D  RADAR  Conmiissioning 
Report,  attachment  E,  validates  that  the 
WSR-88D  meets  technical  specifications 
(acceptance  test);  is  fully  operational 
(satisfactory  operation  of  system  interfaces 
and  satisfactory  suppwrt  of  associated  NWS 
forecasting  and  warning  services);  service 
backup  captabilities  are  functioning  prop>erly; 
a  full  set  of  operations  and  maintenance 
documentation  is  available;  and  spare  parts 
and  test  equipment  and  trained  operations 
and  maintenance  personnel  are  available  on 
site.  Training  was  completed  but  two 
national  work-arounds  remain  in  effect. 

B.  The  User  Confirmation  of  Services, 
attachment  F,  documents  that  only  two 
negative  comments  were  received.  Both  of 
the  negative  comments  have  been  answered 
to  the  satisfaction  of  the  commentors  as 
stated  in  the  service  Confirmation  Report. 

C  The  Decommissioning  Readiness  Report, 
attachment  G,  verifies  that  the  existing 
Galveston  WSR-57  radar  is  no  longer  needed 
to  support  services  or  products  for  local 
office  operations. 

6.  A  memorandum  assigning  the  liaison 
officer  for  the  Galveston  service  area  is 
included  as  attachment  H. 

I  have  considered  recommendations  of  the 
Modernization  Transition  Committee 

(attachment  1)  and  the public 

comments  received  during  the  comment 


period  (attachment )).  On . 


_,  the 


Committee  voted  to  endorse  the  proposed 
consolidation  (attachment  K).  I  believe  all 
negative  comments  have  been  addressed  to 
the  satisfaction  of  our  customers  and  I 
continue  to  recommend  this  certification. 

Endorsement 

1  Harry  S.  Hassel,  Director,  Southern 
Region,  endorse  this  consolidation 
certification. 

Harry  S.  Hassel 

Date 

Attachments 

May  23,  1995. 

Memorandum  for:  Thomas  D.  Potter, 

Director,  Western  Region 
From:  Todd  Morris,  AM/MIC,  NWSFO  Los 

Angeles 
Subject:  Recommendation  for  Consolidation 
Certification 

A  change  of  op>erations  occurred  at  the  Los 
Angeles  Weather  Service  Forecast  Office 
(WSFO)  in  October  1993  when  most 
personnel  were  transferred  to  the  facility  of 
the  future  Los  Angeles  Weather  Forecast 
Office  (WFO)  in  Oxnard,  California  to  operate 
the  WSR-88D  and  assume  forecast  and 
warning  responsibility  for  the  Los  Angeles 
service  area.  At  the  same  time  this  office  has 
been  designated  a  Residual  Weather  Service 
Office  (RWSO)  at  the  original  WSFO  location 
to  continue  operating  the  existing  WSR-74C 
radar. 

After  reviewing  the  attached 
documentation,  I  have  determined,  in  my 
professional  judgement,  consolidation  of  the 
Los  Angeles  Residual  Weather  Service  Office 
(RWSO)  with  the  future  Los  Angeles/Oxnard 
Weather  Forecast  Office  (WFO)  will  not 
result  in  any  degradation  in  weather  services 
to  the  Los  Angeles  service  area.  This 
proposed  certification  is  in  accordance  with 
the  advance  notification  provided  in  the 
National  Implementation  Plan.  Accordingly, 
I  am  recommending  that  you  approve  this 
action  in  accordance  with  section  706  of 
Public  Law  102-567.  If  you  concur,  please 
endorse  this  recommendation  and  forward 
this  package  to  the  Assistant  Administrator 
for  Weather  Services  for  final  certification.  If 
Dr.  Friday  approves,  he  will  forward  the 
certification  to  the  Secretary  for  approval  and 
transmittal  to  Congress. 

My  recommendation  is  based  on  my 
review  of  the  pertinent  evidence  and 
application  of  the  modernization  criteria  for 
consolidation  of  a  field  office.  In  summary: 

1.  A  description  of  local  weather 
characteristics  and  weather-related  concerns 
affecting  the  weather  services  provided  in  the 
pre-modemized  Los  Angeles  service  area  is 
included  as  attachment  A.  As  discussed 
below,  I  find  that  providing  the  services 
which  address  these  characteristics  and 
concerns  from  the  Los  Angeles/Oxnard  WFO 
will  not  degrade  these  services. 

2.  A  detailed  list  of  the  services  currently 
provided  from  the  Los  Angeles  RWSO 
location  and  comf>arable  services  to  be 
provided  from  the  Los  Angeles/Oxnard  WFO 
location  after  consolidation  is  included  as 
attachment  B.  Comparison  of  these  services 


shows  that  all  services  currently  provided 
will  continue  to  be  provided  after  the 
projxtsed  consolidation.  I  find  that  there  will 
be  no  degradation  in  the  quality  of  these 
services  as  a  result  of  the  consolidation. 

3.  A  description  of  the  recent  or  expected 
modernization  of  National  Weather  Siervice 
(NWS)  operations  which  will  enhance 
services  in  the  pre-modemized  Los  Angeles 
service  area  is  included  as  attachment  C.  The 
new  technology  (i.e.  ASOS,  WSR-88D,  and 
AWIPS)  has  or  will  be  installed  and  will 
enhance  services. 

4.  A  map  showing  planned  NEXRAD 
coverage  at  an  elevation  of  10.000  feet  for 
California  is  included  as  attachment  D.  NWS 
operational  radar  coverage  for  the  Los 
Angeles  service  area  will  be  vastly  increased 
and  will  not  degrade  services. 

It  should  be  noted  that  neither  the  old 
Radar  network  nor  the  NEXRAD  include 
coverage  of  a  small  mountainous  area  in  the 
northeast  comer  of  the  service  area. 
Therefore  this  does  not  represent  a 
degradation  of  Radar  coverage  or  services. 

5.  The  following  evidence,  based  upon 
operational  demonstration  of  modernized 
NWS  operations,  played  a  key  role  in 
concluding  there  will  be  no  degradation  of 
service. 

A.  The  WSR-88D  RADAR  Commissioning 
Report,  attachment  E,  validates  that  the 
WSR-88D  meets  technical  specifications 
(acceptance  test);  is  fully  operational 
(satisfactory  operation  of  system  interfaces 
and  satisfactory  support  of  associated  NWS 
forecasting  and  warning  services);  service 
backup  capabilities  are  functioning  properly; 
a  full  set  of  op>erations  and  maintenance 
documentation  is  available;  and  spare  parts 
and  test  equipment  and  trained  operations 
and  maintenance  personnel  are  available  on 
site.  Training  was  completed.  There  were  two 
national  work-arounds.  One  of  these  has  been 
satisfied  while  the  other  one  remains  in 
effect. 

B.  The  User  Confirmation  of  Services, 
attachment  F,  documents  that  only  two 
negative  comments  were  received.  Both  of 
the  negative  conmients  have  been  answered 
to  the  satisfaction  of  the  commentors  as 
stated  in  the  service  Confirmation  Report. 

C  The  Decommissioning  Readiness  Report, 
attachment  G,  verifies  that  the  existing  Los 
Angeles  WSR-74C  radar  is  no  longer  needed 
to  support  services  or  products  for  local 
office  operations. 

6.  A  memorandum  assigning  the  liaison 
officer  for  the  Los  Angeles  service  area  is 
included  as  attachment  H. 

I  have  considered  reconunendations  of  the 
Modernization  Transition  Committee 

(attachment  I)  and  the public 

comitaents  received  during  the  conmient 

period  (attachment  J).  On the 

Committee  voted  to  endorse  the  proposed 
consolidation  (attachment  K).  I  believe  all 
negative  comments  have  been  addressed  to 
the  satisfaction  of  our  customers  and  I 
continue  to  recommend  this  certification. 

Endorsement 

I,  Thomas  D.  Potter,  Director,  Western 
Region,  endorse  this  consolidation 
certification. 
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Thomas  D.  Potter 


Date 
Attachments 

Modernization  Transition  Committee 

Completion  of  Initial  Consultation  on 
Proposed  Consolidation  for  Galveston 
and  Los  Angeles 

The  Modernization  Transition 
Committee  (MTC)  has  reviewed  the 
consolidation  certifications  for  the 
Houston/Galveston  and  Los  Angeles/ 
Oxnard  consolidations  and  has 
determined  that  these  actions  will  not 
result  in  degradation  of  services.  In  fact, 
contrary  to  the  degradation  of  service, 
the  Committee  has  concluded  that  these 
consolidations  have  improved  the  levels 
of  service  in  these  areas. 

hi  addition,  ihe  committee  makes  the 
following  recommendations  to  further 
improve,  and  maintain  such  levels  of 
service: 

(1)  Continue  to  improve  precipitation 
data  assimilation  and  analysis 
capabihties. 

(2)  The  Los  Angeles/Oxnard  WFO 
local  weather  description  summary 
should  include  reference  to  weather 
related  threats  to  public  safety  such  as 
fire  and  mudslides. 

(3)  The  Los  Angeles/Oxnard  WFO 
should  implement  a  program  of 
nonstructural  mitigation  to  minimize 
the  effects  of  earthquakes  and  other 
collapsed  structure  incidents  on  the 
provision  of  weather  forecasting 
services. 

Dated:  June  14,  1995. 
Peter  R.  Leavitt, 

Chair,  Modernization  Transition  Committee. 
[FR  Doc.  95-15511  Filed  6-23-95;  8:45  am) 

8ILUN0  CODE  3610-12-M 


P.O.  062095B] 

Endangered  Species;  Permits 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Issuance  of  permit  964 
(P770#69),  modification  5  to  permit  825 
(F513),  modification  4  to  permit  817 
(P45K),  and  modification  2  to  permit 
823  (P503C). 

SUMMARY:  Notice  is  hereby  given  that 
NMFS  has  issued  a  permit  and 
modifications  to  permits  authorizing 
takes  of  listed  species  for  the  purpose  of 
scientific  research,  subject  to  certain 
conditions  set  forth  therein,  to  the 
Coastal  Zone  and  Estuarine  Studies 
Division  (CZESD)  of  the  Northwest 
Fisheries  Science  Center.  NMFS.  the 


Columbia  River  Inter-Tribal  Fish 
Commission  (CRTTFC),  the  Northwest 
Biological  Science  Center  of  the 
National  Biological  Service  (NBS),  and 
the  Idaho  Department  of  Fish  and  Game 
(IDFG). 

ADDRESSES:  The  applications  and 
related  documents  are  available  for 
review  in  the  following  offices,  by 
appointment: 

Office  of  Protected  Resources,  F/PR8. 
NMFS.  1315  East-West  Highway.  Silver 
Spring.  MD  20910-3226  (301-713-1401); 
and 

Environmental  and  Technical 
Services  Division.  F/NW03,  NMFS.  525 
NE  Oregon  Street,  Portland.  OR  97232- 
4169  (503-230-5400). 
SUPPLEMENTARY  INFORMATION:  Permit 
964.  modification  5  to  permit  825. 
modification  4  to  permit  817.  and 
modification  2  to  permit  823  were 
issued  under  the  authority  of  section  10 
of  the  Endangered  Species  Act  of  1973 
(ESA)  (16  U.S.C.  1531-1543)  and  the 
NMFS  regulations  governing  listed  fish 
and  wildlife  permits  (50  CFR  parts  217- 
222). 

Notice  was  published  on  February  9, 
1995  (60  FR  7752)  that  an  application 
had  been  filed  by  CZESD  (P770#69)  for 
a  permit  to  take  listed  species.  CZESD 
requested  authorization  for  a  direct  take 
of  juvenile,  listed.  Snake  River  fall 
Chinook  salmon  [Oncorhynchus 
tshawytscha)  and  an  incidental  take  of 
juvenile,  listed,  Snake  River  sockeye 
salmon  [Oncorhynchus  nerka)  and 
juvenile,  listed,  naturally-produced  and 
artificially-propagated,  Snake  River 
spring/simimer  chinook  salmon 
[Oncorhynchus  tshawytscha)  associated 
with  a  juvenile  fall  chinook  salmon 
transportation  study.  The  purpose  of  the 
study  is  to  compare  the  adult  recoveries 
of  run-of-the-river  subyearling  chinook 
salmon  transported  around  the 
hydropower  dams  on  the  Columbia 
River  using  state-of-the-art  facilities  and 
technologies  versus  those  migrating 
inriver  under  as  favorable  passage 
conditions  as  possible.  Permit  964  was 
issued  to  CZESD  on  June  14, 1995.  The 
duration  of  the  research  will  be  fh)m 
approximately  June  15  to  September  15 
for  3  of  the  next  5  years.  The  take  of 
listed  species  associated  with  the 
research  is  authorized  for  1995.  Permit 
964  expires  on  December  31, 1999. 

Notice  was  published  on  April  26, 
1995  (60  FR  20480)  that  an  application 
had  been  filed  by  CRTTFC  (P513)  for 
modification  5  to  permit  825.  Permit 
825  authorizes  a  take  of  adult  and 
juvenile,  listed,  naturally-produced  and 
artificially-propagated.  Snake  River 
spring/summer  chinook  salmon 
[Oncorhynchus  tshawytscha]  associated 


with  five  scientific  research  projects. 
For  modification  5,  CRTTFC  requested 
an  additional  take  of  juvenile,  listed, 
Snake  River  spring/summer  chinook 
salmon  and  a  take  of  juvenile,  listed. 
Snake  River  sockeye  salmon 
[Oncorhynchus  nerka)  associated  with  a 
new  scientific  research  project  designed 
to  provide  fishery  managers  and 
hydropower  system  operators  with  real- 
time information  on  the  distribution  and 
incidence  of  gas  bubble  trauma 
symptoms  experienced  by  migrating 
juvenile  salmon  during  spills  at  Lower 
Monumental  and  Ice  Harbor  Dams  on 
the  Snake  River  and  McNary  and 
Bonneville  Dams  on  the  Columbia 
River.  Modification  5  to  permit  825  was 
issued  on  June  9. 1995  and  is  valid  for 
the  duration  of  the  permit.  Permit  825 
expires  on  December  31,  1997. 

Notice  was  published  on  March  20. 
1995  (60  FR  14735)  that  an  application 
had  been  filed  by  NBS  (P45K)  for 
modification  4  to  permit  817.  Permit 
817  authorizes  a  take  of  juvenile,  listed, 
Snake  River  fall  and  spring/summer 
chinook  salmon  [Oncorhynchus 
tshawytscha)  associated  with  a  study 
designed  to  assess  the  migration  timing 
of  juvenile  anadromous  salmon  using 
passive  integrated  transponder  (PTT) 
tags  and  Pan  jet  marks.  For  modification 
4.  NBS  requested  an  increase  in  the 
annual  take  authorized  in  the  permit 
and  approval  to  use  an  additional 
sampling  gear  type.  The  increase  in  the 
annual  take  was  requested  to  obtain  a 
sufficient  sample  size  to  estimate  the 
migration  timing  of  fish  produced  in  the 
upper  Snake  and  Clearwater  Rivers  to 
Lower  Monumental  Dam  on  the  lower 
Snake  River.  In  addition,  NBS  requested 
approval  to  use  modified  fyke  nets 
instead  of  beach  seines  to  capture  fish 
for  tagging  and  to  assess  nearshore 
movements  of  the  marked  fish  in  the 
Snake  and  Clearwater  Rivers. 
Modification  4  to  permit  817  was  issued 
on  June  5, 1995  and  is  vahd  for  the 
duration  of  the  permit.  Permit  817 
expires  on  December  31,  1996. 

Notice  was  published  on  March  9, 
1995  (60  FR  12913)  that  an  application 
had  been  filed  by  IDFG  (P503C)  for 
modification  2  to  permit  823.  Permit 
823  authorizes  a  take  of  aduh  and 
juvenile,  listed,  naturally-produced  and 
artificially-propagated,  Snake  River 
spring/summer  chinook  salmon 
[Oncorhynchus  tshawytscha),  aduh  and 
juvenile,  listed.  Snake  River  fall  chinook 
salmon  [Oncorhynchus  tsha\\ytscha), 
and  adult  and  juvenile,  endangered. 
Snake  River  sockeye  salmon 
[Oncorhymchus  nerka)  associated  with  a 
wide  range  of  scientific  research 
activities.  For  modification  2,  IDFG 
requested  an  increase  in  the  lethal  take 
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of  juvenile,  endangered.  Snake  River 
sockeye  salmon  in  Redfish  Lake  to 
optimize  the  evaluation  of  Redfisb  Lake 
fertilization/supplementation  efforts  in 
1995  and  beyond.  In  addition,  IDFG 
requested  to  implement  three  other 
actions  which  would  not  require  an 
increase  in  the  take  of  listed  species 
authorized  in  the  permit.  These  three 
actions  are:  (1)  A  fish  flush  strategy 
designed  to  provide  flushing  flows 
through  a  seasonally  dewatered  stretch 
of  the  Lemhi  River  between  the  Barracks 
Lane  Bridge  and  the  Clark  Steelhead 
Bridge  during  times  of  critical  adult  and 
juvenile  salmon  migrations;  (2)  the 
installation  of  a  second  juvenile  fish 
trap  upstream  from  the  existing  juvenile 
fish  trap,  the  Sawtooth  Hatchery  weir, 
oirthe  upper  Salmon  River  to  optimize 
trapping  efficiency  with  the  aim  of 
developing  more  acciirate  estimates  of 
anadromous  fish  survival  rates  and 
migration  timing;  and  (3)  the 
installation  of  a  rotary  screw  trap  in 
Rapid  River  upstream  from  the  Rapid 
River  Fish  Hatchery  to  collect  natural 
production  information  on  wild 
steelhead  salmon.  Modification  2  to 
permit  823  was  issued  on  June  13, 1995 
and  is  valid  for  the  duration  of  the 
permit.  Permit  823  expires  on  November 
30,  1997. 

Issuance  of  these  permit  actions,  as 
required  by  the  ESA,  was  based  on  a 
finding  that  such  actions:  (1)  Were 
applied  for  in  good  faith,  (2)  will  not 
operate  to  the  disadvantage  of  the  listed 
species  that  are  the  subject  of  the 
permits,  and  (3)  are  consistent  with  the 
purposes  and  policies  set  forth  in 
section  2  of  the  ESA  and  the  NMFS 
regulations  governing  listed  species 
permits. 

Dated:  June  20, 1995. 
Robert  C.  Ziobro, 

Acting  Chief,  Endangered  Species  Division, 
Office  of  Protected  Fesources,  National 
Marine  Fisheries  Service. 
IFR  Doc.  95-15528  Filed  6-23-95;  8:45  am) 

WLUNG  CODE  3510-22-F 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Environmental  Assessment  and 
Finding  of  No  Significant  Impact  for 
the  Creation  of  Artificial  Reefs  Within 
the  U.S.  Continental  Shelf  Using 
Surplus  Armored  Vehicles  (REEF-EX) 

AGENCY:  Army  Material  Command, 

DOD. 

ACTION:  Notice  of  Availability. 

SUMMARY:  This  notice  of  availability  is 
for  the  Environmental  Assessment  (EA) 


and  the  Finding  of  No  Significant 
Impact  (FNSI)  which  were  prepared  for 
the  program  known  as  Reef-Ex.  The  EA 
analyzes  the  environmental  impacts  of 
transportation,  cleaning,  and  offshore 
placement  of  obsolete  surplus  armored 
military  vehicles  into  artificial  reef 
placement  sites  pre-approved  by  the 
appropriate  state  and  Federal  regulatory 
authorities.  The  FNSI  briefly  presents 
the  reasons  why  the  proposed  action 
will  not  significantly  affect  the  human 
environment  and  why  an  Environmental 
Impact  Statement  (EIS)  was  not 
prepared. 

FOR  FURTHER  INFORMATION  CONTACT: 
Persons  wishing  to  review  or  receive 
further  information  on  the  EA  and  FNSI 
should  contact  LTC  Dale,  (703)  274- 
7115,  Headquarters,  U.S.  Army  Materiel 
Command,  ATTN:  AMCSA-AR,  5001, 
Eisenhower  Ave.,  Alexandria,  VA 
22333-0001.  For  due  consideration, 
comments  must  be  received  no  later 
than  30  days  from  publication  of  this 
notice  in  the  Federal  Register. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  Reef-Ex  is  to  provide 
practical  and  challenging  U.S.  Reserve 
Component  training  while  enhancing 
national  fishery  resources.  Benefits  to 
the  military  include  training  for  the 
Reserve  Component  personnel 
responsible  for  preparing  and 
implementing  transportation  plans, 
scheduling  and  conducting  and  cleaning 
operations,  and  executing  the  final 
placement  of  vehicles  at  designed  reef 
sites.  National  fishery  resources  will 
benefit  fit>m  the  increase  of  valuable 
habitat.  Reef-Ex  will  concentrate 
primarily  on  the  offshore  deployment  of 
obsolete  armored  vehicles.  The  obsolete 
armored  vehicles  will  come  largely  from 
two  classes:  tanks  and  combat  vehicles. 
The  primary  tank  considered  for  the 
Reef-Ex  program  will  be  the  M60  main 
battle  tank.  The  Viet  Nam-era  M60  tank 
became  obsolete  by  the  end  of  the  cold 
war.  In  addition,  earlier  model  tanks 
such  as  the  M48  and  M551  "Sheridan" 
tanks  may  also  be  used  in  the  Reef-Ex 
program.  The  combat  vehicles  will 
consist  of  members  fitjm  the  M113 
Family  of  Vehicles  (FOV),  which  have 
been  used  for  a  variety  of  missions 
including  transport  of  infantry  and 
engineering  units,  medial  evacuation, 
fire  support,  and  command  and  control 
functions  on  the  battlefield.  Under  this 
program,  it  is  proposed  that  up  to  1,000 
surplus/obsolete  armored  vehicles  and 
similar  types  of  equipment  will  be 
deployed  in  offshore  artificial  reef  sites 
annually.  If  a  reef  site  lies  within  state 
waters,  a  state  permit  and  a  Federal 
(U.S.  Army  Corps  of  Engineers)  permit 
are  required.  If  a  reef  is  established  in 


Federal  waters  (beyond  the  3  miles  from 
the  ocean  shoreline),  only  a  Corps  of 
Engineers  (COE)  permit  is  required.  The 
holder  of  the  COE  permit;  i.e.  a  state 
agency,  is  responsible  for  complying 
with  all  terms  and  conditions  of  the 
artificial  reef  permit  and  obtaining  the 
necessary  regulatory  approvals.  No 
armored  vehicles  will  be  transported  for 
artificial  reef  placement  without  the 
necessary  regulatory  approvals.  Cleanup 
standards  and  inspection  procedures  for 
the  M48  and  M60  tanks  were  developed 
as  a  result  of  extensive  coordination 
with  Federal  and  state  agencies.  Similar 
cleanup  standards  and  inspections 
procedures  will  be  developed  for 
combat  vehicles  and  other  types  of 
tanks.  In  addition  to  the  proposed 
action,  the  EA  considered  several 
alternatives.  They  were:  (1)  No  action, 
(2)  sell  for  scrap/salvage,  (3)  sales  to 
other  countries,  and  (4)  mothballing. 
The  direct,  indirect,  and  cumulative 
impacts  associated  with  implementation 
of  the  Reef-Ex  program  by  the  U.S. 
Reserve  Component  personnel  will  not 
have  significant  adverse  effects  on  the 
quality  of  the  human  environment.  No 
threatened  or  endangered  species, 
historical  sites,  or  known  archaeological 
resources  are  expected  to  be  adversely 
affected  by  any  of  the  activities 
associated  with  the  Reef-Ex  program. 
Coordination  and  cooperation  with 
regulatory  and  technical  environmental 
agencies  has  and  will  ensure  that  this 
action  will  be  environmentally 
beneficial  by  creating  valuable  habitat 
for  undersea  life  and  providing  for 
enhanced  offshore  fishing  and  diving  on 
the  artificial  reef  and  surrounding  areas. 
Based  upon  the  analysis  of  the 
economic,  social,  and  environmental 
considerations  addressed  in  the  EA,  it 
was  determined  that  the  Reef-Ex 
program  will  not  cause  any  significant 
impacts  to  the  environment.  Therefore, 
no  EIS  is  required  and  a  FNSI  was 
prepared. 

Gregory  0.  Showalter, 
Army  Federal  Register  Liaison  Officer. 
(PR  Doc.  95-15491  Filed  6-23-95;  8:45  am] 

BILLING  COOE  3710-08-M 


DEPARTMENT  OF  EDUCATION 

[CFDA  No.:  84.310A] 

Parental  Assistance  Program 

action:  Clarification  regarding  eligible 
applicants. 

SUMMARY:  On  May  25, 1995.  the  U.S. 
Secretary  of  Education  published  a 
notice  in  the  Federal  Register  inviting 
applications  for  new  awards  for  fiscal 
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year  1995  under  the  Parental  Assistance 
Program  (60  FR  27836-54).  The  Parental 
Assistance  Program  is  authorized  by 
Title  IV  of  the  Goals  2000:  Educate 
America  Act  (Pub.  L.  103-227)  (20 
U.S.C.  5801  et  seq.).  In  that  notice,  the 
Secretary  noted  that  under  the  statutory 
provisions,  nonprofit  organizations,  and 
nonprofit  organizations  in  consortia 
with  local  educational  agencies  (LEAs), 
are  eligible  to  apply  for  grants. 

A  number  of  potentiaiapplicants  have 
contacted  the  U.S.  Department  of 
Education  for  clarification  concerning 
the  meaning  of  a  nonprofit  organization. 
The  Education  Department  General 
Administrative  Regulations  at  34  CFR 
77.1  define  a  nonprofit  organization  as 
one  that  is  "*  *  *  owned  and  operated 
by  one  or  more  corporations  or 
associations  whose  net  earnings  do  not 
benefit,  and  cannot  lawfully  benefit,  any 
private  shareholder  or  entity." 

Specific  questions  have  been  raised, 
concerning  whether  an  institution  of 
higher  education  (IHE)  could  qualify  as 
a  grantee.  An  IHE  itself  is  not  eligible  to 
apply  for  a  grant.  However,  a  nonprofit 
foundation,  or  other  entity  established 
by  an  IHE  and  that  meets  the  definition 
of  "nonprofit"  in  34  CFR  77.1  is  eligible 
to  apply  as  long  as  it  meets  the  other 
application  requirements  in  section 
402(a)  of  the  Goals  2000:  Educate 
America  Act. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  Gore,  U.S.  Department  of 
Education,  600  Independence  Avenue, 
S.W..  Portals  Building,  Room  4000, 
Washington,  D.C.  20202-6135. 
Telephone:  (202)  401-0039.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m.,  Eastern  time. 

Dated:  June  20,  1995. 
Thomas  W.  Payzant, 

Assistant  Secretary,  Elementary  and 

Secondary  Education. 

|FR  Doc.  95-15560  Filed  6-23-95;  8:45  am) 

BILUNG  COOE  4000-01-M 


National  Educational  Research  Policy 
and  Priorities  Board;  Meeting 

agency:  National  Educational  Research 
Policy  and  Priorities  Board,  Education. 
ACTION:  Notice  of  committee  meeting. 

SUMMARY:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  the 
National  Educational  Research  Policy 
and  Priorities  Board's  Committee  on 
Research  and  Development  Centers. 
This  notice  also  describes  the  functions 
of  the  Board.  Notice  of  this  meeting  is 
required  under  Section  10(a)(2)  of  the 


Federal  Advisory  Committee  Act  and  is 
intended  to  notify  the  public  of  their 
opportunity  to  attend. 
DATE  AND  TIME:  July  18, 1995,  8:30  a.m. 
to  4:00  p.m. 

ADDRESSES:  The  Capitol  Room, 
Washington  Court  Hotel,  525  New 
Jersey  Avenue,  NW.,  Washington,  DC 
20001. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Christensen,  Designated  Federal 
Official,  National  Educational  Research 
PoUcy  and  Priorities  Board,  555  New 
Jersey  Avenue,  NW.,  Washington,  DC 
20208-7564.  Telephone:  (202)  219- 
2065;  FAX:  (202)  219-1466. 
SUPPLEMENTARY  INFORMATION:  The 
National  Educational  Research  Policy 
and  Priorities  Board  is  authorized  by 
Section  921  of  the  Educational  Research 
E)evelopment,  Dissemination,  and 
Improvement  Act  of  1994.  The  Board 
works  collaboratively  with  the  Assistant 
Secretary  for  the  Office  of  Educational 
Research  and  Improvement  to  forge  a 
national  consensus  with  respect  to  a 
long-term  agenda  for  educational 
research,  development,  and 
dissemination,  and  to  provide  advice 
and  assistance  to  the  Assistant  Secretary 
in  administering  the  duties  of  the  Office. 

The  meeting  of  the  Committee  on  the 
Research  and  Development  Centers  is 
open  to  the  public.  The  agenda  for  the 
July  18, 1995  meeting  provides  for  the 
review  and  comment  by  the  Committee 
on  the  final  notice  of  priorities  for  the 
National  Research  and  Development 
Centers  competition. 

Records  are  kept  of  all  Board 
proceedings,  and  are  available  for  public 
inspection  at  the  Office  of  the  National 
Educational  Research  Policy  and 
Priorities  Board.  555  New  Jersey 
Avenue.  NW..  Washington.  DC  20208- 
7564. 

Dated:  )une  21, 1995. 
Sharon  P.  Robinson. 

Assistant  Secretary,  Office  of  Educational 
Research  and  Improvement. 
(FR  Doc.  95-15589  Filed  6-23-95:  8:45  ami 

BILUNG  COOE  4000-01-M 


Arbitration  Panel  Decision  Under  the 
Randolph-Sheppard  Act 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  Arbitration  Panel 
Decision  Under  the  Randolph-Sheppard 
Act 

SUMMARY:  Notice  is  hereby  given  that  on 
November  8. 1993.  an  arbitration  panel 
rendered  a  decision  in  the  matter  of 
Bessie  Reece,  Petitioner  v.  Missouri 
Bureau  for  the  Blind.  Division  of  Family 
Services.  Respondent.  Case  No.  R-S/92- 


5.  This  panel  was  convened  by  the 
Secretary  of  the  U.  S.  Department  of 
Education  pursuant  to  20  U.S.C.  107d- 
2.  upon  receipt  of  a  complaint  filed  by 
f)etitioner  Bessie  Reece. 
FOR  FURTHER  INFORMATION  CONTACT:  A 
copy  of  the  full  text  of  the  arbitration 
panel  decision  may  be  obtained  from 
George  F.  Arsnow,  U.  S.  Department  of 
Education,  600  Independence  Avenue, 
S.W.,  Room  3230,  Switzer  Building, 
Washington,  D.C.  20202-2738. 
Telephone:  (202)  205-9317.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  TDD 
number  at  (202)  205-8298. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Randolph-Sheppard  Act  (20 
U.S.C.  107d-2(c)).  the  Secretary 
publishes  a  synopsis  of  arbitration  panel 
decisions  affecting  the  administration  of 
vending  facilities  on  Federal  property. 

Background 

Bessie  Reece,  complainant,  is  a  blind 
vendor  licensed  by  the  State  of 
Missouri,  Division  of  Family  Services, 
which  is  the  State  licensing  agency 
(SLA)  under  the  Randolph-Sheppard 
Act.  Ms.  Reece  began  operating  vending 
facility  no.  84  at  the  Federal  Court  and 
Customs  House  in  St.  Louis,  Missouri, 
in  1981. 

The  Division  of  Family  Ser\'ices 
terminated  Ms.  Reece's  Level  n  Ucense 
because  she  was  unable  to  keep  the  cost 
of  goods  to  be  sold  under  72%  of  net 
sales  and  generate  a  19%  profit  on  net 
sales  in  any  of  the  years  she  operated 
the  facility.  Under  State  regulatory 
provisions,  13  CSR  40-91.010(11),  each 
facility  manager  is  required  to  maintain 
a  minimum  level  of  net  profits  from 
sales  of  19%  for  a  Level  11  facility.  The 
State  regulations  require  that  the 
maximum  percentage  of  the  cost  of 
goods  to  be  sold  shall  not  exceed  72% 
of  net  sales  for  a  Level  II  facility.  For  the 
entire  year  of  1991,  complainant's  cost 
of  goods  to  be  sold  averaged  92.6%  of 
net  sales  and  her  profit  on  net  sales  was 
5.7%. 

Ms.  Reecft  had  problems  filing  her 
monthly  statements  with  the  SLA  and 
received  delinquency  notices  in 
January,  February,  March,  April,  May, 
and  June  of  1991.  She  received  her 
termination  notice  in  July  of  1991, 
although  she  was  not  removed  until 
January  4, 1992.  The  SLA  pointed  out  to 
Ms.  Reece  that  her  failure  to  meet  the 
minimum  level  of  net  profits  resulted  in 
a  loss  of  revenue  for  the  blind  employee 
program,  requiring  the  blind  vendors  in 
other  locations  to  pay  her  share  for 
management  and  to  carry  the  cost  of  her 
benefits. 

Ms.  Reece  complained  of  poor 
inventory  when  she  took  over  the 
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facility  and  stated  that  she  was  not 
credited  for  inventory  that  had  to  be 
destroyed.  Ms.  Reece  stated  that  her 
starting  inventory  was  substantially  less 
than  it  should  have  been  and  that  she 
did  not  receive  an  inventory  report  from 
the  SLA  until  one  year  later. 
Complainant  also  stated  that  there  was 
a  problem  with  theft.  She  testiHed  that 
these  circumstances  contributed  to  her 
inability  to  generate  a  profit.  The 
Division  of  Family  Services  stated  that 
it  attempted  to  assist  the  complainant  in 
improving  the  operation  of  her  facility 
by  making  p>ersonnel  available  to  assist 
in  correcting  her  problems.  The  SLA 
provided  an  electric  cash  register  to 
help  her  maintain  better  records  of  her 
cash  flow. 

Ms.  Reece  sought  the  reinstatement  of 
her  license,  lost  Earnings  in  the  amount 
of  $8,000,  as  well  as  reimbursement  of 
attorney's  fees.  Complainant  also  sought 
to  be  reinstated  at  vending  facility  no. 
84  at  the  Federal  Court  and  Customs 
House.  Complainant  believed  that,  since 
the  facility  had  been  renovated  and  a 
security  camera  had  been  installed,  she 
could  operate  the  facility  within  the  cost 
guidelines  established  by  the  SLA. 

Arbitration  Panel  Decision 

The  panel  found  that  Ms.  Reece  did 
not,  in  the  10  years  that  she  operated  the 
vending  facility,  achieve  the  set 
guidelines  of  72%  of  net  sales  for  the 
cost  of  goods  to  be  sold  and  the  19% 
profit  margin  as  required  under  13  CSR 
40-91.010(11).  Her  cost  of  goods  to  be 
sold  exceeded  103%  on  several 
occasions  and  averaged  in  the  90 
percent  range.  Her  profit  margin  was 
never  more  than  5%  or  6%,  but  most  of 
the  time  that  profit  margin  was  less  than 
1%  or  a  negative  profit. 

There  was  evidence  that  the  SLA 
attempted  to  assist  the  vendor  on 
several  occasions  in  cutting  her  cost  of 
goods  sold  and  improving  her  margin  of 
profit.  The  panel  found  that  the  SLA 
had  just  cause  to  terminate  Ms.  Reece's 
vendor's  license.  The  panel  suggested  to 
the  SLA  that  the  vendor  be  permitted  to 
apply  for  rehabilitation  services  and, 
upon  completion  of  those  services,  that 
her  bid  be  considered  on  a  Level  I 
facility  when  it  becomes  available. 

The  views  and  opinions  expressed  by 
the  panel  do  not  necessarily  represent 
the  views  and  opinions  of  the  U.  S. 
Department  of  Education. 

Dated:  June  13. 1995. 
Judith  E.  Heumann, 

Assistant  Secretary  for  Special  Education  and 

Rehabilitative  Services. 

[FR  Doc.  95-15512  Filed  6-23-95;  8:45  am] 

BILUNG  COOC  4000-01-P 


DEPARTMENT  OF  ENERGY 

Financial  Assistance:  County  of  Lake, 
Special  Districts  Administration, 
Lakeport,  CA 

AGENCY:  U.S.  Department  of  Energy 

(DOE). 

ACTtON:  Notice  of  intent. 

SUMMARY:  The  U.S.  Department  of 
Energy,  Idaho  Operations  Office, 
announces  that  pursuant  to  the  DOE 
Financial  Assistance  Rules  10  CFR 
600.7,  it  intends  to  award  a  renewal  for 
Grant  Number  DE-FG07-93HD13257  to 
the  County  of  Lake.  Lakeport,  California. 
The  objective  of  the  work  to  be 
performed  under  this  grant  is  to  provide 
funds  to  continue  design,  engineering, 
and  construction  oversight  activities  on 
the  Southwest  Geysers  Effluent 
Pipeline.  The  project  plan  is  to  use 
treated  wastewater  effluent  for  injection 
as  a  means  of  increasing  the  recovery  of 
energy  from  The  Geysers  geothermal 
field.  The  Federal  Diomestic  Catalog 
Number  is  81.087. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathleen  M.  Stallman,  U.S.  Department 
of  Energy,  Idaho  Operations  Office,  850 
Energy  Drive,  MS  1221,  Idaho  Falls, 
Idaho  83401-1563.  (208)  526-7038. 
SUPPLEMENTARY  INFORMATION:  The 
statutory  authority  for  the  proposed 
award  is  the  Geothermal  Energy 
Research,  Development  & 
Demonstration  Act  (Pub.  L.  93-410);  the 
Department  of  Energy  Organization  Act 
(Pub.  L.  95-91);  and  the  Energy  and 
Water  Development  Appropriation  Bill 
of  1993  (Pub.  L.  102-377).  The  proposal 
meets  the  criteria  for  "non-competitive" 
financial  assistance  as  set  forth  in  10 
CFR  Part  600.7(b)(2)(i)(C).  The  applicant 
represents  a  imit  of  government  and  the 
activity  to  be  supported  is  related  to  the 
performance  of  a  government  function 
within  the  subject  jurisdiction.  The 
Coimty  of  Lake  is  the  leader  of  this 
project  and  is  the  appropriate  agency, 
since  they  will  be  the  owner  and 
operator  of  the  pipeline  carrying  the 
effluent  from  the  county  wastewater 
treatment  plant  to  The  Geysers.  The 
anticipated  period  to  complete  the 
award  is  eighteen  (18)  months.  The 
Office  of  Utility  Technologies  has 
provided  $1,800,000  to  the  DOE,  Idaho 
Operations  Office  for  support  of  this 
project.  This  grant  would  augment  the 
County's  funds  associated  with  this 
project.  The  total  estimated  cost  of  this 
project  is  $30,000,000. 
R.  JefiBrey  Hoyles, 

Director,  Procurement  Services  Division. 
[FR  Doc.  95-15545  Filed  6-23-95;  8:45  am) 

BILUNG  COOe  S4S0-«1-M 


Refractory  Containment  Research, 
Development  and  Demonstration 

AGENCY:  Department  of  Energy,  Idaho 

Operations  Office. 

ACTION:  Solicitation  for  Financial 

Assistance:  Refractory  Containment 

Research.  Development  and 

Demonstration. 

SUMMARY:  The  U.S.  Department  of 
Energy  (DOE)  Idaho  Operations  Office 
(ID),  is  seeking  applications  for  cost- 
shared  research,  development  and 
demonstration  (field  testing)  of  new 
refractories  in  state-of-the-art  high 
temperature  furnaces  and  molten 
material  handling  equipment  to  assist 
end-use  industry  sectors  to  remain 
competitive,  and  reduce  energy 
consumption  and  environmental 
impacts.  The  research  is  to  be  directed 
toward  those  refractories  used  by  the 
aluminum,  glass,  iron  or  steel 
industries.  Applications  shall  include  a 
demonstration  (field  test)  in  an  end-use 
facility.  A  minimum  50%  non-DOE 
cost-share  is  required.  This  is  the 
complete  solicitation  document. 
DATES:  The  deadline  for  receipt  of 
applications  is  4:00  p.m.  MDT,  August 
17,  1995. 

ADDRESSES:  Applications  shall  be 
submitted  to:  B.  G.  Bauer,  Contracting 
Officer;  Procurement  Services  Division; 
U.  S.  Department  of  Energy;  Idaho 
Operations  Office;  P.O.  Box  52280; 
Idaho  Falls.  Idaho  83405-2280. 
[NUMBER  DE-PS07-95ID133751 
FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  Walker,  Contract  Specialist, 
Telephone  (208)  526-5906,  Facsimile 
(208) 526-5548. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

Projects  sponsored  by  the  DOE  Office 
of  Industrial  Technologies  (OFT)  are 
based  on  the  needs  and  concerns  of 
industry.  The  program  advances 
technology  to  the  point  of 
commercialization.  Historically, 
activities  have  focused  on  industrial 
competitiveness,  the  development  of 
energy  efficient,  environmentally  benign 
technology  and  equipment.  As  part  of 
this  program,  this  solicitation  for  DOE 
financial  assistance  applications  is 
being  issued.  This  solicitation  is  in 
accordance  with  Public  Law  93-577,  the 
Federal  Non-nuclear  Energy  Research 
and  Development  Act  of  1974. 

B.  Proiect  Description 

DOE  anticipates  awarding  one  or 
more  Cooperative  Agreements  in 
accordance  with  EXDE  Financial 
Assistance  regulations  appearing  at  Title 


10  of  the  Code  of  Federal  Regulations. 
Chapter  II  Subchapter  H,  Part  600  as  a 
result  of  this  solicitation,  and  funds  are 
available.  Federal  funds  appropriated 
for  this  solicitation  are  approximately 
$890,000  and  are  to  be  used  to  fund  the 
entire  two  year  research  effort.  The 
Catalog  of  Federal  Domestic  Assistance 
Number  for  this  program  is  81.078.  All 
projects  shall  be  cost  shared  by  DOE  and 
the  participant.  Applicants  should  be 
aware  that  any  awardee  shall  be 
required  to  have  a  cost  share  of  not  less 
than  50%  of  the  total  cost  of  the 
program.  No  fee  or  profit  will  be  paid  to 
the  award  recipients.  Under  Cooperative 
Agreements  it  is  anticipated  there  will 
be  substantial  involvement  by  DOE. 

DOE  suggests,  but  does  not  require,  a 
multi-task  single  phase  approach.  The 
first  task  would  usually  consist  of 
refi^ctory  material  selection  and 
rationale  for  selectmg  the  refractory 
materials  formulation,  followed  by  the 
second  task  consisting  of  field  testing  of 
the  selected  refractory  formulation  in  an 
state-of-the  art  end-user  application  in 
one  or  more  of  the  targeted  industries. 
Project  duration  cannot  exceed  2  years. 
Project(s)  with  durations  of  2  years  or 
less  are  eligible.  All  applications  with 
project  periods  of  2  years  or  less  will  be 
given  equal  consideration.  The  period  of 
performance  for  the  first  budget  period 
is  anticipated  to  be  12  months.  If  at  the 
end  of  the  first  budget  period,  funds  are 
available  and  the  participant 
demonstrates  a  continuing  need  for 
federal  assistance,  shows  sufficient 
progress  in  the  research  effort,  has 
completed  the  work  in  compliance  with 
a  mutually  agreed  management  plan, 
and  identifies  the  new  work  planned, 
DOE  may  award  a  continuation  to 
undertake  further  work  to  complete 
field  testing.  Successful  applicants  will 
be  required  to  submit  quarterly,  annual 
and  a  final  report  to  DOE. 

The  objective  of  this  solicitation  is  to 
support  research,  development  and 
demonstration  (field  testing)  of  new 
refractories  in  state-of-the-art  high 
temperature  furnaces  and  molten 
material  handling  equipment  to  assist 
end-use  industry  sectors  to  remain 
competitive,  and  reduce  energy 
consumption  and  environmental 
impacts.  The  research  is  to  be  directed 
toward  those  refractories  used  by  the 
aluminum,  glass,  iron  or  steel 
industries.  Applications  shall  include  a 
demonstration  (field  test)  in  an  end-use 
facility. 

New  refractory  systems  are  needed  for 
use  in  existing  industrial  furnaces  and 
for  applications  in  new  industrial 
processes  (in  the  iron  and  steel,  glass 
and  aluminum  end-use  areas).  Basic 
research  to  develop  exotic  new 
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materials  is  not  being  sought.  Improved 
refractories  resulting  from 
compositional  changes  or  adaptations  of 
existing  materials  are  being  sought  for 
high  temperature  applications. 
Refractories  with  improved  thermal, 
mechanical,  and  chemical 
characteristics  are  needed  to  improve 
longevity,  adaptability,  resistance  to 
harsh  environments,  and  ease  of 
application.  Development  may  include 
(but  are  not  limited  to)  the  following: 

•  Refractory  materials  installation 
systems 

•  Refractory  for  molten  material  and/ or 
slag  containment  systems 

•  Longer  service  life 

•  Composites,  coatings 

•  Materials  with  improved  expansion/ 
contraction  characteristics 

•  Furnace  repair  refractories  and  glass 
stop  materials 

•  Recuperator  linings 

•  Refractories  for  oxy-fuel  or  gas  rebum 
applications 

•  Stable  refractories  for  high 
temperature  applications 

C.  Application  Requirements 

Each  Application  shall  contain  the 
following  information  and  use  the 
following  format: 
1.0  EXECUTIVE  SUMMARY 

1.1  Proposed  program  and  why  it  is 
appropriate  for  domestic  industry 
and  the  relationship  to  the 
objectives  of  the  solicitation 

1.2  Organizational  Plan 

1.3  Specialized  Experience 

1.4  Total  costs  and  non-federal  cost- 
share  commitments 

1.5  Nonproprietary  summary  of 
proposed  project  including  project 
benefits  suitable  for  public  release 
(maximum  of  two  pages) 

2.0  CRITICAL  REVIEW  OF 
TECHNOLOGY  STATUS 

2.1  Domestic  Technology  Status 
including  Emerging  Technologies 

2.2  Woridwide  Technology  Status 
including  Emerging  Technologies 

2.3  Why  domestic  industry  is  not 
pursing  the  proposed  concept 

3.0  PROJECT  DESCRIPTION 

3.1  Introduction  including  how 
industry  has  participated  in  the 
selection  of  the  proposed  R&D 

3.2  Proposed  concepts 

3.3  Assumptions  and  detailed 
calculations  of  economic  benefit  to 
the  overall  domestic  end-use 
industry 

3.4  Assumptions  and  detailed 
calculations  of  energy  savings  in  the 
overall  domestic  end-use  industry 

3.5  Technical  feasibility  and  targets 

3.6  Hurdles  to  be  overcome  by  the 
proposed  R&D 


3.7  Environmental  benefits  of  the 
proposed  R&D 
4.0  PROJECT  PLAN 

4.1  Project  goals  and  scope 

4.2  Statement  of  work 

4.3  Work  breakdown  structure 

4.4  Milestone  plan,  schedule 
integration 

4.5  Technical  targets,  decision  points 
and  go/no-go  decision  criteria 

4.6  Spending  plan  by  task,  phase  and 
year 

4.7  Sources  of,  and  expectations 
concerning  cost  share  and  financing 

4.8  CommerciaUzation  plan 
including  technology  transfer  to 
industry  and  academia 

5.0  TECHNICAL  CAPABILITIES 

5.1  Key  personnel  and 
responsibilities 

5.2  Related  experience 

5.3  Facilities  and  equipment 
available 

5.4  Justification  for  and  description 
of  needed  facilities  and  estimated 
costs 

6.0  PROJECT  MANAGEMENT  PLAN 

6.1  Project  organization  and 
responsibilities 

6.2  Task  integration  and  project 
coordination 

6.3  Project  management  structure 
including  implementation  and 
monitoring  of  R&D 

6.4  Management  philosophy 

6.5  Reporting 

D.  Qualified  Applicants 

For  profit  and  not  for  profit 
organizations,  state  and  local 
governments,  Indian  tribes  and 
institutions  of  higher  learning. 
Applications  may  include  national 
laboratories,  but  only  as  lower  tier 
participants  with  funding  for  their 
expected  costs  provided  through  their 
existing  arrangements  with  the 
Government. 

E.  Application  Evaluation 

a.  Application  Deadline 

The  deadline  for  receipt  of 
applications  is  4:00  p.m.  MDT,  August 
17.  1995.  Late  applications  will  be 
handled  in  accordance  with  10  CFR 
600.13. 

b.  Selection  of  Applications 

Only  those  applications  which  meet 
all  of  the  requirements  of  this 
solicitation  will  be  considered  for 
selection.  Selections  will  be  made  in 
accordance  with  the  following  selection 
criteria  and  programmatic 
considerations.  All  applications  will  be 
evaluated  and  point-scored  in 
accordance  with  the  following  criteria. 
The  applications  should  be  fully 
responsive  to  each  of  the  criteria. 
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Criterion  1 :  Research  Concept  and 
Plan — Factors  to  be  considered  are  the 
clarity,  completeness,  responsiveness, 
and  adequacy  of  the  statement  of  work; 
the  merit  and  depth  of  discussion  of  the 
proposed  project  (review  of  supporting 
data  obtained  in  laboratory  and/or  pilot 
scale  work  completed  to  date)  to 
determine  if  the  proposed  work  is  new 
and  advanced,  is  based  on  sound 
scientific/engineering  principles, 
advances  refractory  containment 
technologies  which  will  assist  one  or 
more  of  the  end-use  industry  sectors 
remain  competitive,  reduce  energy 
consumption  and  envinonmental 
impacts,  and  the  general  applicability, 
timeliness  and  potential  economic 
viability  of  the  proposed  technology;  the 
planned  levels  of  data  acquisition, 
sampling  and  analyses;  the  schedule 
(sequence  of  project  tasks,  principal 
milestones,  decision  points,  and 
adequacy  of  time  for  each  task);  and  the 
planned  assignment  of  responsibilities 
and  level  of  manpower  to  complete  the 
research. 

Criterion  2:  Applicant/Team 
Capabihties — Factors  to  be  considered 
for  the  applicant  and  industrial  partner 
team  personnel  are  experience  in 
research,  development  and 
demonstration  of  the  project  proposed; 
knowledge  of  past  advanced 
developments  in  the  work  proposed; 
resources  to  perform  the  research, 
development  and  demonstration  of  the 
work  proposed;  ability  to  assemble  a 
team  of  multi-disciplined  individuals; 
qualifications  of  key  individuals  and  the 
percentage  of  time  devoted  to  the 
project;  individual  responsibilities,  task 
assignments,  and  resource  and 
manpower  availability;  and,  project 
management  methods. 

Criterion  3:  Facilities — Factors  to  be 
considered  are  the  availability  of 
laboratory  and  potential  host  facilities 
for  performing  research,  development 
and  demonstration  work  proposed; 
apparatus  for  performance  of  the  tests, 
instrumentation,  and  data  acquisition 
and  control  systems;  and  the  availability 
of  analytical  support. 

Criterion  4:  Industrial  Involvement — 
Factors  to  be  considered  are  evidence  of 
strong  support  by  the  refractory  and 
end-user  industry  by  identifying 
significant  industry  involvement  in 
preparation  of  the  application  and  in 
performing  the  research  activities. 

Criterion  5:  Technology  Transfer — 
The  factor  to  be  considered  is  the  clear 
identification  of  a  viable  mechanism  to 
facilitate  the  transfer  of  the  technology 
to  the  end-user  industry  at  the  earliest 
practicable  time; 

Criterion  6:  Cost  Share — This 
solicitation  requires  a  minimum  of  50% 


non-DOE  cost  share.  Additional  cost 
share  will  be  point  scored  in  the 
following  manner.  Fifty  percent  cost 
share  is  valued  at  0  points;  51%  to  60% 
cost  share  is  valued  at  1  point;  61%  to 
70%  cost  share  is  valued  at  2  points; 
71%  to  80%  cost  share  is  valued  at  3 
points;  81%  to  90%  cost  share  is  valued 
at  4  points;  and.  above  91%  cost  share 
is  valued  at  5  points. 

c.  Weighting  of  Criteria 

The  Evaluation  Criteria  are  weighted 
in  the  following  maimer:  The  criteria 
will  be  based  on  a  maximum  of  100 
points.  Criterion  1  and  2  each  have  a 
maximum  point  value  of  25.  Criterion  3. 
4,  and  5  each  have  a  maximimi  point 
value  of  15.  Criterion  6  has  a  maximum 
point  value  of  5. 

d.  Programniatic  Selection 
Considerations 

In  conjunction  with  the  evaluation 
results  and  rankings  of  individual 
applications,  the  Government  will  make 
selections  for  negotiations  and  planned 
awards  from  among  the  highest  ranking 
applications  utilizing  the  following 
programmatic  considerations: 

(1)  The  total  proposed  cost  of  the 
project  will  not  be  point  scored. 
Applicants  are  advised,  however,  that 
not  withstanding  the  lower  relative 
importance  of  the  cost  considerations, 
the  evaluated  cost  may  be  the  basis  for 
selection.  In  making  the  selection 
decision,  the  apparent  advantages  of 
individual  technical  and  business 
applications  will  be  weighed  against  the 
probable  cost  to  the  government  to 
determine  whether  the  application 
approaches  (excluding  cost 
considerations)  are  worth  the  probable 
cost  differences. 

(2)  It  is  desirable  to  implement  each 
research  and  development  project  as  a 
continuing  collaborative  fc.7ort  in  which 
the  participants  represent  both  the 
scientific/engineering  research 
disciplines  as  well  as  members  of  the 
refractory  and  end-use  industry. 

(3)  Applications  that  have  the 
potential  to  save  significant  energy, 
reduce  negative  environmental  impacts 
and  provide  significant  cost  benefits  are 
preferred. 

(4)  Applications  requiring  DOE 
funding  levels  exceeding  the  availability 
of  federal  funds  stated  in  the  solicitation 
will  not  be  evaluated. 

e.  Merit  Reviews 

All  Applications  will  be  evaluated 
under  the  procedure  for  "Objective 
Merit  Review  of  Discretionary  Financial 
Assistance  Applications"  which  was 
published  in  the  Federal  Register  on 
May  31,  1990  (Vol.  55,  No.  105). 


Selections  for  negotiations  are  expected 
to  be  made  October  6,  1995,  and 
financial  assistance  awards  are  expected 
to  be  made  beginning  November  26. 
1995. 

GENERAL  CONDITIONS 

The  applications  will  be  evaluated  in 
accordance  with  the  Office  of  Energy 
Efficiency  and  Renewable  Energy  Merit 
Review  Procedure,  and  the  criteria  and 
programmatic  considerations  set  forth  in 
this  solicitation.  In  conducting  this 
evaluation,  the  Government  may  utilize 
assistance  and  advice  from  non- 
Govemment  personnel.  Applicants  are 
therefore  requested  to  state  on  the  cover 
sheet  of  the  applications  if  they  do  not 
consent  to  an  evaluation  by  such  non- 
Govemment  personnel.  The  applicants 
are  further  advised  that  DOE  may  be 
unable  to  give  full  consideration  to  an 
application  submitted  without  such 
consent.  DOE  reserves  the  right  to 
support  or  not  to  support  any,  all,  or  any 
part  of  any  application.  All  applicants 
urill  be  notified  in  writing  of  the  action 
taken  on  their  applications  in 
approximately  90  days  after  the  closing 
date  for  this  solicitation,  provided  no 
follow-up  clarifications  are  needed. 
Status  of  any  appUcation  during  the 
evaluation  and  selection  process  will 
not  be  discussed  with  the  applicants. 
Unsuccessful  applications  will  not  be 
returned. 

A.  Instructions  for  Preparation  of 
Applications 

Each  application  in  response  to  this 
solicitation  should  be  prepared  in  one 
volume.  One  original  and  nine  copies  of 
each  application  are  required. 
Applications  shall  be  a  maximum  of  40 
pages  excluding  costing  information 
and,  assurance  and  certification  forms 
provided  in  the  DOE  Application 
Instruction  package.  The  application 
facesheet  is  the  Standard  Form  424.  The 
application  is  to  be  prepared  for  the 
complete  project  period. 

a.  Proprietary  Application  Information 

Applications  submitted  in  response  to 
this  solicitation  may  contain  trade 
secrets  and/or  privileged  or  confidential 
commercial  or  financial  information 
which  the  applicant  does  not  want  used 
or  disclosed  for  any  purpose  other  than 
evaluation  of  the  application.  The  use 
and  disclosure  of  such  data  may  be 
restricted  provided  the  applicant  marks 
the  cover  sheet  of  the  application  with 
the  following  legend,  specifying  the 
pages  of  the  application  which  are  to  be 
restricted  in  accordance  with  the 
conditions  of  the  legend: 


'The  data  contained  in  pages . 


.  of  this 


application  have  been  submitted  in 


confidence  and  contain  trade  secrets  or 
proprietary  information,  and  such  data  shall 
be  used  or  disclosed  only  for  evaluation 
purposes,  provided  that  if  this  applicant 
receives  an  award  as  a  result  of  or  in 
connection  with  the  submission  of  this 
application,  DOE  shall  have  the  right  to  use 
or  disclose  the  data  herein  to  the  extent 
provided  in  the  award.  This  restriction  does 
not  limit  the  government's  right  to  use  or 
disclose  data  obtained  without  restriction 
from  any  source,  including  the  applicant." 

Fvuther,  to  protect  such  data,  each 
page  containing  such  data  shall  be 
specifically  identified  and  marked, 
including  each  line  or  paragraph 
containing  the  data  to  be  protected  writh 
a  legend  similar  to  the  following: 

Use  or  disclosure  of  the  data  set  forth 
above  is  subject  to  the  restriction  on  the 
cover  page  of  this  application. 

It  should  be  noted,  however,  that  data 
bearing  the  aforementioned  legend  may 
be  subject  to  release  under  the 
provisions  of  the  Freedom  of 
Information  Act  (FOLA).  if  DOE  or  a 
court  determines  that  the  material  so 
marked  is  not  exempt  under  the  FOIA. 
The  Government  assumes  no  liability 
for  disclosure  or  use  of  luunarked  data 
and  may  use  or  disclose  such  data  for 
any  piupose.  Applicants  are  hereby 
notified  that  DOE  intends  to  make  all 
applications  submitted  available  to  non- 
Govemment  j)ersoimel  for  the  sole 
piupose  of  assisting  the  EXDE  in  its 
evaluation  of  the  apphcations.  These 
individuals  will  be  required  to  protect 
the  confidentiality  of  any  specifically 
identified  information  obtained  as  a 
result  of  their  participation  in  the 
evaluation. 

Proposer  must  submit  with  each 
application  a  brief  nonproprietary 
(maximum  two  page)  summary  of  the 
proposed  project  including  anticipated 
benefits  for  release  to  the  public  (Part 
1.5  of  Executive  Siunmary) . 

b.  Budget 

A  budget  period  is  an  interval  of  time 
(usually  12  months)  into  which  the 
project  period  is  divided  for  funding 
and  reporting  purposes.  Project  period 
means  the  total  approved  period  of  time 
that  DOE  will  provide  support 
contingent  upon  satisfactory  progress 
and  availability  of  funds.  The  project 
period  may  be  divided  into  several 
budget  periods.  The  project  period  shall 
not  exceed  two  years.  Each  appUcation 
must  contain  Standard  Forms  424  and 
424A.  The  budget  summary  page  only 
needs  to  be  completed  for  the  first 
budget  period;  all  other  periods  of 
support  requested  should  be  shown  on 
the  total  costs  page.  The  application 
should  contain  full  details  of  the  costs 
regarding  the  labor,  overhead,  material, 


travel,  subcontracts,  consultants,  and 
other  support  costs  broken  down  by  task 
and  by  year.  Every  cost  item  should  be 
justifiable  and  further  details  of  the 
costs  may  be  required  if  the  application 
is  selected  for  the  award.  It  is  essential 
that  requested  details  be  submitted  in  a 
timely  manner  for  the  actual  award. 
Items  of  needed  equipment  should  be 
individually  listed  by  description  and 
estimated  cost,  inclusive  of  tax,  and 
adequately  justified.  The  destination 
and  purpose  of  budgeted  travel  and  its 
relation  to  the  research,  should  be 
specified.  Anticipated  consultant 
services  should  be  justified  and 
information  furnished  on  each 
individual's  expertise,  primary 
organizational  affiliation,  daily 
compensation  rate  and  number  of  days 
of  expected  service.  Consultant's  travel 
costs  should  be  listed  separately  under 
travel  in  the  budget. 

c.  Cost  Proposal 

In  the  event  there  are  multiple 
projects  proposed  in  a  submittal,  a 
separate  cost  proposal  should  be 
included  for  each  project  proposed  for 
fimding.  The  cost  proposal  should  have 
sufficient  detail  that  an  independent 
evaluation  of  the  labor,  materials, 
equipment  and  other  costs  as  well  as  a 
verification  of  the  proposed  cost  share 
can  be  performed. 

B.  Notices  to  Applicants 

a.  False  Statements 

Apphcations  must  set  forth  full, 
accurate,  and  complete  information  as 
required  by  this  solicitation.  The 
penalty  for  making  false  statements  is 
prescribed  in  18  U.S."C.  1001. 

b.  AppUcation  Clarification 

DOE  reserves  the  right  to  require 
applications  to  be  clarified  or 
supplemented  to  the  extent  considered 
necessary  either  through  additional 
written  submissions  or  oral 
presentations. 

c.  Amendments 

All  amendments  to  this  solicitation 
will  be  mailed  to  recipients  who  submit 
a  written  request  for  the  IXDE 
AppUcation  Instruction  package. 

d.  Applicant's  Past  Performance 

DOE  reserves  the  right  to  soUcit  from 
available  sources  relevant  information 
concerning  an  appUcant's  past 
performance  and  may  consider  such 
infcHination  in  its  evaluation. 

e.  Commitment  of  Public  Funds 

The  Contracting  Officer  is  the  only 
individual  who  can  legally  commit  the 
Government  to  the  expenditure  of 


pubUc  funds  in  connection  with  the 
proposed  award.  Any  other 
commitment,  either  expUcit  or  impUed, 
is  invaUd. 

/.  Effective  Period  of  AppUcation 

All  appUcations  should  remain  in 
effect  for  at  least  180  days  bom  the 
closing  date. 

g.  Availability  of  Funds 

The  actual  amount  of  fimds  to  be 
obUgated  in  each  fiscal  year  will  be 
subject  to  availability  of  funds 
appropriated  by  Congress.  DOE  reserves 
the  right  to  fund  in  whole  or  in  part, 
any.  all  or  none  of  the  appUcations 
submitted  in  response  to  this 
solicitation. 

h.  Assurances  and  Certifications 

DOE  requires  the  submission  of 
preaward  assurances  of  compUance  and 
certifications  which  are  mandated  by 
law.  Prospective  appUcants  intending  to 
submit  an  appUcation  in  response  to 
this  soUcitation  should  request  a  EXDE 
Application  Instruction  package,  which 
includes  standard  forms,  assurances  and 
certificaUons,  by  notifying  the  DOE 
Contract  Specialist.  It  is  advised  that 
prospective  appUcants  submit  their 
requests  in  writing  no  later  than  July  13, 
1995. 

J.  Qjestions  6-  Answers 

Questions  regarding  this  soUcitation 
should  be  submitted  in  writing  to  the 
DOE  Contract  SpeciaUst  no  later  than 
July  17,  1995.  Questions  and  answers 
will  be  issued  in  writing  as  an 
amendment  to  this  soUcitation. 

).  Preaward  Costs 

The  government  is  not  Uable  fw  any 
costs  inciured  in  preparation  of  an 
appUcation.  Awardees  may  incur 
preaward  costs  up  to  ninety  (90)  days 
prior  to  the  effective  date  of  award. 
Should  the  awardee  take  such  action,  it 
is  done  so  at  the  awardees  risk  and  does 
not  impose  any  obUgation  on  the  IXDE 
to  issue  an  award  (10  CFR  600.103) 

Jc.  Patents,  Data,  and  Copyrights 

AppUcants  are  advised  that  patents, 
data,  and  copyrights  wiU  be  treated  in 
accordance  with  10  CFR  600.33. 

/.  Environmental  Impact 

An  appUcant  environmental  checklist 
wiU  be  provided  in  the  DOE 
AppUcation  Instruction  package.  Award 
wiU  not  be  made  until  aU  enviroiunental 
requirements  are  completed. 

m.  EPACT 

AppUcants  shall  be  required  to 
comply  with  Section  2306  of  the  Energy 
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Policy  Act  of  1992  (EPACT)  [42  U.S.C. 
13525],  in  the  event  EPACT  applies  to 
financial  assistance  instruments  issued 
as  a  result  of  this  solicitation.  A  copy  of 
Section  2306  will  be  included  in  the 
DOE  Application  Instruction  package. 

Procurement  Request  Number  07- 
95ID1 3375.000. 

Dated:  June  9.  1995. 

R.  Jeffrey  Hoyles, 

Director.  Procurement  Sendees  Division. 
[FR  Doc.  9S-15546  Filed  6-23-95;  8:45  am) 

BIUJNQCOOE  64U-01-P 


Office  of  Fossil  Energy 
[FE  Docket  No.  95-^1-NQ] 

Crestar  Energy  Marketing  Corp.;  Order 
Granting  Bianliet  Authorization  To 
Import  and  Export  Natural  Gas  From 
and  To  Canada 

AGENCY:  Office  of  Fossil  Energy,  DOE.  ' 
ACnON:  Notice  of  order. 

SUMMARY:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting 
Crestar  Energy  Marketing  Corp. 
authorization  to  import  and  export  up  to 
a  combined  total  of  50  Bcf  of  natural  gas 
from  and  to  Canada  over  a  two-year 
term  beginning  on  the  date  of  the  first 
import  or  export  after  July  12, 1995. 

This  order  is  available  for  inspection 
and  copying  in  the  Office  of  Fuels 
Programs  Docket  Room,  3F-056, 
Forrestal  Building,  1000  Independence 
Avenue,  SW.,  Washington,  DC  20585, 
(202)  586-9478.  The  docket  room  is 
open  between  the  hours  of  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

Issued  in  Washington,  DC,  June  13, 1995. 

Cliffbrd  P.  TomaszeMrski, 

Director,  Office  of  Natural  Gas.  Office  of  Fuels 
Programs.  Office  of  Fossil  Energy. 

[FR  Doc.  95-15543  Filed  6-23-95;  8:45  am] 

aCLMO  CODE  MS0-01-P 


[FE  Docket  No.  95-45-NQ] 

Pan-Alt>erta  Gas  (U.S.)  Inc.,  Order 
Granting  Blanket  Authorization  To 
Import  Natural  Gas  From  Canada 

agency:  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  order. 

SUMMARY:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting  Pan- 
Alberta  Gas  (U.S.)  Inc.  authorization  to 


import  up  to  730  Bcf  of  natural  gas  from 
Canada  over  a  two-year  term  beginning 
on  the  date  of  the  first  deUvery  after  Jidy 
3, 1995. 

This  order  is  available  for  inspection 
and  copying  in  the  Office  of  Fuels 
Programs  Docket  Room,  3F-056, 
Forrestal  Building,  1000  Independence 
Avenue,  S.W.,  Washington,  D.C.  20585, 
(202)  586-9478.  The  docket  room  is 
open  between  the  hours  of  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

Issued  in  Washington,  D.C,  June  13, 1995. 
Clifford  P.  Tomaszevralu, 
Director,  Office  of  Natural  Gas,  Office  of  Fuels 
Programs,  Office  of  Fossil  Energy. 
(FR  Doc.  95-15544  Filed  6-23-95;  8:45  am] 

BiUJNQ  CODE  »4S0-01-P 


Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP95-S65-000] 
Equitrans,  Inc.;  Notice  of  Application 

June  20. 1995. 

Take  notice  that  on  Jime  15, 1995, 
Equitrans,  Inc.  (Equitrans),  3500  Park 
Lane,  Pittsburgh,  Pennsylvania  15275, 
filed  in  Docket  No.  CP95-500-000  an 
application  pursuant  to  Section  7(c)  of 
the  Natural  Gas  Act  for  a  certificate  of 
pubhc  convenience  and  necessity 
authorizing  Equitrans  to  recove  the  costs 
associated  with  implementing  a  new 
technology  for  decreasing  the 
investment  in  cushioning  storage 
reservoirs  by  replacing  the  natural  gas 
serving  as  cushion  gas  in  Equitrans' 
Shirley  reservoir  in  Tyler  and 
Doddridge  Counties,  West  Virginia  with 
nitrogen,  all  as  more  fully  set  forth  in 
the  application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Equitrans  proposes  to  inject  up  to  300 
Mmcf  of  nitrogen  into  the  existing 
Shirley  storage  reservoir,  but  states  that 
the  reservoir  will  not  be  physically 
enlarged.  According  to  Equitrans,  less  of 
the  natural  gas  will  need  to  remain  in 
the  reservoir  to  maintain  the  working 
capacity  and  deliverability  of  the 
reservoir,  and  the  former  cushion  gas 
replaced  with  nitrogen  will  thereby  be 
available  for  withdrawal,  sale  and 
pubUc  consiunption.  Equitrans  proposes 
that  the  cushion  natural  gas  withdrawn 
will  be  replaced  by  nitrogen  at  a  lower 
cost  to  Equitrans'  ratepayers. 

In  order  to  execute  this  procediu'e 
Equitrans  state  that  it  will  contract  with 
a  third  party  to  install  temporary 
facilities  at  the  surface  of  the  Shirley 
reservoir  to  produce  the  nitrogen 
needed  for  injection.  The  nitrogen 


generation  facilities  will  be  installed 
and  removed  by  the  provider.  It  is  stated 
that  the  cost  of  constructing  these 
facilities  will  be  included  in  the  unit 
cost  of  nitrogen  which  will  be 
purchased  by  Equitrans  at  the  point  of 
injection.  Equitrans  states  that  the  wells 
that  will  be  used  in  this  project  are 
owned  and  operated  by  an  independent 
producer  of  natural  gas.  It  is  stated  that 
these  wells  were  dually  completed  to 
allow  access  by  Equitrans  to  the  storage 
formation.  Under  an  existing  operating 
and  farmout  agreement  between 
Equitrans  and  the  producer,  Equitrans 
states  that  it  will  withdraw  cushion 
natural  gas  fi-om  the  storage  reservoir  for 
one  year  prior  to  injecting  nitrogen. 
Equitrans  proposes  to  commence 
nitrogen  injection  in  late  1996  or  early 
1997. 

Eqiutrans  states  that  the  natural  gas 
that  will  be  replaced  as  cushion  gas  by 
nitrogen  under  this  proposal  is  currently 
reflected  in  Equitrans'  ratebase  at  $1.10 
per  Mcf.  Upon  the  sale  of  the  natural  gas 
that  no  longer  needs  to  remain  in  the 
reservoir  as  cushion  rates,  Equitrans 
proposes  to  credit  its  "Account  117,  Gas 
stored  udnergroimd — noncurrent"  by 
the  amount  that  the  gas  is  currently 
reflected  in  the  rate  base.  Equitrans 
states  that  it  will  correspondingly  debit 
the  appropriate  rate  base  account  for  the 
lower  cost  of  the  nitrogen.  Equitrans 
contends  that  this  rate  base  reduction 
will  be  included  in  rate  base  accounts 
chargeable  to  Equitrans'  jurisdictional 
customers.  It  is  stated  that  the  cost  of 
service  impact  of  this  rate  base 
reduction  will  be  included  in  Equitrans' 
next  general  Section  4(e)  rate  filing  to  be 
made  in  August  of  1997,  and  will 
provide  customera  with  rate  l)enefits 
while  maintaining  the  same  level  and 
reliability  of  storage  service. 

Equitrans  further  requests  that  the 
certificate  issued  herein  provides  that  in 
the  event  of  project  failiu^,  Equitrans  be 
guaranteed  recovery  of  the  current  book 
value  of  its  Shirley  facilities,  together 
vtdth  a  return  on  its  investment  in  these 
facilities.  Equitrans  states  that  this 
regulatory  protection  is  consistent  with 
the  Commission's  treatment  of  the  coal 
gasification  projects  imdertaken  in  the 
1970s. 

Equitrans  states  that  its  proposal  to 
offer  its  Shirley  reservoir  as  a 
demonstration  site  will  culminate  the 
effort  begim  by  the  Gas  Research 
Institute  (GRl)  in  1985  that  has  involved 
a  variety  of  industry  participants.  It  is 
stated  that  the  potential  benefits  to  the 
public  of  this  project  are  significant, 
given  the  readily  transferable  natiu^  of 
the  technology  to  Equitrans'  other 
storage  reservoire  and  to  other  storage 
operators  in  the  industry. 


Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  July  11, 
1995,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
D.C.  20436,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
Sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
with  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  owrn  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Equitrans  to  appear  or 
be  represented  at  the  hearing. 
Lois  D.  Casheil, 
Secretary. 
[FR  Doc.  95-15505  Filed  6-23-95;  8:45  am] 

BILUNO  CODE  t717-01-M 


[Docket  No.  CP95-S6a-000] 

Williams  Natural  Gas  Co.;  Notice  of 
Request  Under  Blanket  Authorization 

June  20. 1995. 

Take  notice  that  on  June  16, 1995, 
Williams  Natural  Gas  Company  (WNG), 
P.O.  Box  3288,  Tulsa,  Oklahoma  74101, 
filed  in  Docket  No.  CP95-568-000  a 
request  pursuant  to  Sections  157.205 
and  157.216  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205, 157.216)  for 
authorization  to  abandon  by  reclaim 
facilities  originally  installed  to  deliver 
sales  gas  to  Farmland  Industries 
(Farmland)  and  to  the  Kansas  Public 


Service  Haskell  tovm  border  (KPS 
Haskell),  both  located  in  Dougla$ 
County,  Kansas,  under  WNG's  blanket 
certificate  issued  in  Docket  No.  CP82- 
479-000  pursuant  to  Section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  thai  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

WNG  states  that  the  Farmland 
facilities  were  originally  installed  in 
1954  and  the  KPS  Haskell  facilities  were 
originally  installed  in  1938.  In  addition, 
WNG  states  that  the  Farmland  setting 
has  been  blinded  since  1983  and  is  no 
longer  required  to  supply  natural  gas  to 
the  plant.  WNG  also  states  that  the  KPS 
Haskell  setting  has  been  blinded  for 
several  years,  WNG  having  received 
authorization  in  Docket  No.  CP92-637- 
000  to  install  an  additional  tap  for  KPS 
in  Douglas  County  which  shifted  the 
load  from  the  low  pressure  distribution 
system  serving  the  Haskell  town  border 
in  anticipation  of  abandoning  the  town 
border.  WNG  further  states  that  the 
reclaim  of  the  Farmland  and  KPS 
Haskell  facilities  will  also  enable  WNG 
to  reclaim  two  regulator  settings  thereby 
eliminating  unnecessary  facilities. 

WNG  states  that  the  total  cost  to 
reclaim  the  facilities  at  both  locations  is 
estimated  to  be  $1,200  with  an 
estimated  salvage  value  of  $0. 

Any  person  or  the  Commission  s  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  95-15506  Filed  6-23-95;  8:45  am] 

BILLING  CODE  8717-01-M 


[Docket  No.  ER94-1 08-003,  et  at] 

Heartland  Energy  Services,  Inc.,  et  al; 
Electric  Rate  and  Corporate  Regulation 
Filings 

June  16, 1995. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 


1.  Heartland  Energy  Services,  Inc. 

[Docket  No.  ER94-108-0031 

Take  notice  that  on  April  28, 1995, 
Heartland  Energy  Services,  Inc. 
tendered  for  filing  a  summary  of  its 
activity  for  the  quarter  ending  March  31, 
1995. 

2.  Valero  Power  Services  Company 

(Docket  No.  ER94-1 394-003) 

Take  notice  that  on  May  8, 1995, 
Valero  Power  Services  Company 
tendered  for  filing  a  letter  resubmitting 
a  summary  of  its  activity  for  the  quarter 
ending  March  31, 1995. 

3.  CNG  Power  Services  Corporation 

[Docket  No.  ER94-1 554-003] 

Take  notice  that  on  June  1, 1995,  CNG 
Power  Services  Corporation  (CNG 
Power)  tendered  for  filing  an 
amendment  to  its  filing  in  this  docket  as 
required  by  the  Commission's  October 
25, 1994,  order  in  Docket  No.  ER94- 
1554-000.  Copies  of  CNG  Power's 
informational  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
insp)ection. 

4.  Northeast  Utilities  Service  Company 

(Docket  No.  ER94-1 591-000) 
Take  notice  that  on  May  26, 1995, 

Northeast  Utilities  Service  Company 

tendered  for  filing  an  amendment  in  the 

above-referenced  docket. 
Comment  date:  June  29,  1995,  in 

accordance  with  Standard  Paragraph  E 

at  the  end  of  this  notice. 

5.  Mock  Resources,  Inc. 

[Docket  No.  ER95-300-0021 

Take  notice  that  on  June  2, 1995, 
Mock  Resources,  Inc.  tendered  for  filing 
a  letter  stating  that  the  power  marketing 
business  was  transferred  from  Wickland 
Power  Services  to  Mock  Resources,  Inc. 

Comment  date:  June  29,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Ruffin  Energy  Service  Inc. 

[Docket  No.  ER95-1047-0001 
Take  notice  that  on  June  7,  1995, 

Ruffin  Energy  Service,  Inc.  tendered  for 

filing  an  amendment  to  its  May  15, 

1995,  filing  in  the  above-referenced 

docket. 
Comment  date:  June  29, 1995,  in 

accordance  with  Standard  Paragraph  E 

at  the  end  of  this  notice. 

7.  Robert  S.  Jepson 

[Docket  No.  ID-29G&-O001 

Take  notice  that  on  May  25, 1995, 
Robert  S.  Jepson  (Applicant)  tendered 
for  filing  an  application  under  Section 
305(b)  of  the  Federal  Power  Act  to  hold 
the  following  positions: 
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Director— The  Washington  Water  Power 

Company 
Chairman  of  the  Board/Chief  Executive 

Officer — Kuhlman  Corporation 

Comment  date:  June  30, 1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E., 
Washington,  D.C.  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procediiie  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  O.  Cashell, 
Secretary. 

(FR  Doc.  95-15504  Filed  6-23-95;  8:45  ami 
BILUNQ  COOE  6717-01-P 


[Docket  No.  ER95-62-001,  et  al.] 

TexPar  Energy  Inc.,  et  al.  Electric  Rate 
and  Corporate  Regulation  Filings 

June  19.  1995. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  TexPar  Energy,  Inc. 

[Docket  No.  ER95-62-O01J 

Take  notice  that  on  June  12, 1995, 
TexPar  Energy,  Inc.  tendered  for  filing 
certain  information  as  required  by  the 
Commission's  letter  order  dated 
December  27, 1994.  Copies  of  the 
informational  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

2.  QNergy  Services,  Inc. 

(Docket  No.  ER95-1 178-000) 

Take  notice  that  on  June  8, 1995, 
ONergy  Services,  Inc.  (CIN),  tendered 
for  filing  on  behalf  of  its  operating 
companies.  The  Cincinnati  Gas  & 
Electric  Company  (CG4E)  and  PSI 
Energy,  Inc.  (PSI),  an  Interchange 
Agreement,  dated  May  1,  1995,  between 
ON,  CG&E,  PSI  and  Nor/ Am  Energy 
Services,  Inc.  (NES). 


The  Interchange  Agreement  provides 
for  the  following  service  between  QN 
and  NES. 

1.  Exhibit  A  —  Power  Sales  by  NES 

2.  Exhibit  B  —  Power  Sales  by  CIN 
CIN  and  NES  have  requested  an 

effective  date  of  June  12,  1995. 

Copies  of  the  filing  were  served  on 
Nor/ Am  Energy  Services,  Inc.,  and 
interested  state  regulatory  commissions. 

Comment  date;  July  3,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Central  Hudson  Gas  and  Electric 
Corporation 

(Docket  No.  ER95-1 182-000) 

Take  notice  that  on  June  8, 1995, 
Centra)  Hudson  Gas  and  E)ectric 
Corporation  (CHG&E),  tendered  for 
fiiing  a  Service  Agreement  between 
CHG&E  and  Electric  Clearinghouse,  Inc. 
The  terms  and  conditions  of  service 
under  this  Agreement  are  made 
pursuant  to  CHG&E's  FERC  Electric  Rate 
Schedule,  Original  Volume  1  (Power 
Sales  Tariff)  accepted  by  the 
Commission  in  Docket  No.  ER94-1662. 
CHG&E  also  has  requested  waiver  of  the 
60-day  notice  provision  pursuant  to  18 
CFR  35.11. 

A  copy  of  this  filing  has  been  served 
on  the  Public  Service  Commission  of  the 
State  of  New  York. 

Comment  date:  July  3, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Central  Hudson  Gas  and  Electric 
Corporation 

[Docket  No.  ER95-1 183-000] 

Take  notice  that  on  June  8, 1995, 
Central  Hudson  Gas  and  Electric 
Corporation  (CHG&E),  tendered  for 
filing  a  Service  Agreement  between 
CHG&E  and  Heartland  Energy  Services. 
The  terms  and  conditions  of  service 
under  this  Agreement  are  made 
piu^uant  to  CHG&E's  FERC  Electric  Rate 
Schedule,  Original  Volume  1  (Power 
Sales  Tariff)  accepted  by  the 
Commission  in  Docket  No.  ER94-1662. 
CHG&E  also  has  requested  waiver  of  the 
60-day  notice  provision  pursuant  to  18 
CFR  35.11. 

A  copy  of  this  filing  has  been  served 
on  the  Pubhc  Service  Commission  of  the 
State  of  New  York. 

Comment  date;  July  3, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Central  Hudson  Gas  and  Electric 
Corporation 

[Docket  No.  ER95-1 184-000] 

Take  notice  that  on  June  8, 1995, 
Central  Hudson  Gas  and  Electric 
Corporation  (CHG&E),  tendered  for 


filing  a  Service  Agreement  between 
CHG&E  and  Utility-2000  Energy  Corp. 
The  terms  and  conditions  of  service 
under  this  Agreement  are  made 
pursuant  to  CHG&E's  FERC  Electric  Rate 
Schedule,  Original  Volume  1  (Power 
Sales  Tariff)  accepted  by  the 
Commission  in  Docket  No.  ER94-1662. 
CHG&E  also  has  requested  waiver  of  the 
60-day  notice  provision  pursuant  to  18 
CFR  35.11. 

A  copy  of  this  filing  has  been  served 
on  the  Public  Service  Commission  of  the 
State  of  New  York. 

Comment  date:  July  3, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Arkansas  Public  Service  Conunission 
V.  Entergy  Services,  Inc. 

[Docket  No.  EL95-53-0001 

Take  notice  that  on  June  9, 1995,  the 
Arkansas  Public  Service  Commission 
filed  a  complaint  under  Sections  205 
and  206  of  the  Federal  Power  Act,  16 
U.S.C.  §§  824d  and  8243  against  Entergy 
Services,  Inc.  as  the  representative  of 
Energy  Corporation  and  its  operating 
companies.  Arkansas  Power  &  Light 
Company  (AP&L),  Louisiana  Power  & 
Light  Company  (LP&L),  Mississippi 
Power  &  Light  Company  (MP&L),  Gulf 
States  Utilities  Company  (GSU).  and 
New  Orleans  Public  Service,  Inc. 
(NOPSI).  The  complaint  seeks  a  revision 
of  the  Entergy  System  Agreement  based 
upon  allegations  that  the  terms  of  that 
agreement,  under  current 
circumstances,  are  unjust,  imreasonable 
and  unduly  discriminatory.  Specifically, 
the  complaint  alleges  that  the  allocation 
of  nuclear  decommissioning  costs 
among  AP&L,  LP&L  MP&L  and  NOPSI  is 
unjust  and  unreasonable  and  results  in 
cross-subsidization  among  the 
companies. 

Comment  date:  July  19,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Electric  Clearinghouse,  Inc. 

[Docket  No.  ER94-968-006] 

Take  notice  that  on  June  8, 1995, 
Electric  Clearinghouse,  Inc..  (Electric 
Clearinghouse)  supplemented  its  filing 
of  certain  information  as  required  by  the 
Commission's  April  7, 1994,  order  in 
Docket  No.  ER94-968-000.  Copies  of 
Electric  Clearinghouse's  informational 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 

8.  Wisconsin  Electric  Power  Company 

(Docket  No.  ER95-1 173-000] 

Take  notice  that  on  Jiuie  7, 1995, 
Wisconsin  Electric  Power  Company 
(Wisconsin  Electric),  tendered  for  filing 
an  Electric  Service  Agreement  and  a 
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Transmission  Service  Agreement 
between  itself  and  Howard  Energy 
Company  (Howard).  The  Electric 
Service  Agreement  provides  for  service 
under  Wisconsin  Electric's  Coordination 
Sales  Tariff.  The  Transmission  Service 
Agreement  allows  Howard  to  receive 
transmission  service  under  Wisconsin 
Electric's  FERC  Electric  Tariff,  Original 
Volume  1,  Rate  Schedule  T-1. 

Wisconsin  Electric  requests  an 
effective  date  of  sixty  days  from  date  of 
filing.  Copies  of  the  filing  have  been 
served  on  Howard,  the  Public  Service 
Commission  of  Wisconsin  and  the 
Michigan  Public  Service  Commission. 

Comment  date:  July  3, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Montana-Dakota  Utilities  Co.,  a 
division  of  MDU  Resources  Group,  Inc. 

[Docket  No.  ER95-1 174-000] 

Take  notice  that  on  Jime  7, 1995, 
Montana-Dakota  Utilities  Co.,  a  division 
of  MDU  Resources  Group,  Inc. 
(Montana-Dakota),  tendered  for  filing 
amendments  to  a  certain 
Interconnection  and  Common  Use 
Agreement  entered  into  between 
Montana-Dakota  and  Basin  Electric 
Power  Cooperative,  Inc.  (Basin). 

Montana-Dakota  requests  that  the 
Commission  waive  the  notice 
requirement  to  permit  the  amendments 
to  be  effective  January  1, 1995. 

Copies  of  the  filing  were  served  on 
Basin  and  on  the  interested  utility 
regulatory  agencies. 

Comment  date:  July  3, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  East  Texas  Electric  Cooperative,  Inc. 

[Docket  No.  ER95-1 175-000] 

Take  notice  that  on  June  7, 1995,  East 
Texas  Electric  Cooperative,  Inc.  (ETEC),- 
tendered  for  filing  a  proposed  tariff 
change  to  add  a  competitive  rate 
alternative  designated  ETEC  Schedule 
C-1.  The  proposed  tariff  shall  be 
available  to  bltC's  three  member 
generation  and  transmission  (G&T) 
cooperatives  (Sam  Raybum  G&T  Electric 
Cooperative,  Inc.,  Northeast  Texas 
Electric  Cooperative,  Inc.,  and  Tex-La 
Electric  Cooperative  of  Texas,  Inc.)  for 
resale  to  the  G&T's  member  distribution 
cooperatives  with:  (1)  customers  who 
have  an  economically  viable  ability  to 
acquire,  self-,  or  co-generate  electricity 
at  prices  below  the  applicable  retail  rate 
of  the  distribution  cooperative,  and;  (2) 
new  customers  with  monthly  loads  of 
not  less  than  2,500  Kw  or  existing  loads 
that  add  at  least  2.500  Kw  of  monthly 
load.  This  rate  is  only  available  to  these 
customers  if  ETEC  is  successful  in 


acquiring  new  power  supply  resources 
to  competitively  serve  the  loads. 

The  tariff  proposal  is  designed  to  pass 
the  actual  cost  of  serving  eadi  customer 
under  the  tariff  directly  to  the  ETEC 
member  using  a  formula  calculation  and 
adding  a  small  contribution  for  ETEC 
fixed  costs. 

Copies  of  the  filing  were  served  upon 
the  public  utility's  customers,  and  the 
Public  Utility  Commission  of  Texas. 

Comment  date:  July  3, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Consumers  Power  Company 

(Docket  No.  ER95-1 176-000) 

Take  notice  that  on  June  8, 1995, 
Consumers  Power  Company 
(Consumers),  tendered  for  filing  a 
revision  to  the  annual  charge  rate  for 
charges  due  Consumers  from  Northern 
Indiana  Public  Service  Company 
(Northern),  under  the  terms  of  the 
Barton  Lake-Batavia  Interconnection 
Facilities  Agreement  (designated 
Consumers  Power  Company  Electric 
Rate  Schedule  FERC  No.  44). 

The  revised  charge  is  provided  for  in 
Subsection  1.043  of  the  Agreement, 
which  provides  that  the  annual  charge 
rate  may  be  redetermined  effective  May 
1, 1995,  using  year-end  1994  data  with 
a  new  annual  charge  rate.  As  a  result  of 
the  redetermination,  the  monthly 
charges  to  be  paid  by  Northern  were 
increased  from  $17,020.00  to 
$17,082.00.  Consumers  requests  an 
effective  date  of  May  1, 1995,  and 
therefore  requests  waiver  of  the 
Commission's  notice  requirements. 

Copies  of  the  filing  were  served  upon 
Northern,  the  Michigan  Public  Service 
Commission  and  the  Indiana  Utility 
Regulatory  Commission. 

Comment  date:  July  3, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Entergy  Power,  Inc. 

[Docket  No.  ER95-1 1 77-000] 

Take  notice  that  on  June  8, 1995, 
Entergy  Power,  Inc.  (EPI),  tendered  for 
filing  a  Pun±ase  and  Sale  Agreement 
with  Louis  Dreyfus  Electric  Power,  Inc. 
EPI  requests  an  effective  date  for  the 
Agreement  that  is  one  (1)  day  after  the 
date  filing,  and  respectfully  requests 
waiver  of  the  Commission's  notice 
requirements  in  §  35.11  of  the 
Commission's  Regulations. 

Comment  date:  July  3, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Wisconsin  Electric  Power  Company 

[Docket  No.  ER95-1 179-000] 

Take  notice  that  on  June  8, 1995, 
Wisconsin  Electric  Power  Company 


(Wisconsin  Electric),  tendered  for  filing 
an  Electric  Service  Agreement  between 
itself  and  Manitowoc  Public  Utilities 
(Manitowoc).  The  Electric  Service 
Agreement  provides  for  service  under 
Wisconsin  Electric's  Coordination  Sales 
Tariff. 

Wisconsin  Electric  requests  an 
effective  date  of  sixty  days  from  date  of 
filing.  Copies  of  the  filing  have  been 
served  on  Manitowoc,  the  Public 
Service  Commission  of  Wisconsin  and 
the  Michigan  Public  Service 
Commission. 

Comment  date:  July  3, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Wisconsin  Electric  Power  Company 

[Docket  No.  ER95-1 180-000] 

Take  notice  that  on  Jime  8, 1995, 
Wisconsin  Electric  Power  Company 
(Wisconsin  Electric),  tendered  for  filing 
an  Electric  Service  Agreement  between 
itself  and  Central  Illinois  Public  Service 
Co  (OPS).  The  EJectric  Service 
Agreement  provides  for  service  under 
Wisconsin  Electric's  Coordination  Sales 
Tariff. 

Wisconsin  Electric  requests  an 
effective  date  of  sixty  days  from  date  of 
filing.  Copies  of  the  filing  have  been 
served  on  OPS,  the  Public  Service 
Commission  of  Wisconsin  and  the 
Michigan  Public  Service  Commission. 

Comment  date:  July  3,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Washington  Water  Power  Company 

[Docket  No.  ER95-1 181-000] 

Take  notice  that  on  June  8, 1995, 
Washington  Water  Power  Company 
(WWP),  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
pursuant  to  18  CFR  35.13,  two  signed 
service  agreements.  Grant  County  Public 
Utility  District  No.  2  and  Public  Utility 
EHstrict  No.  1  of  Snohomish  County, 
previously  accepted  under  Electric 
Tariff  No.  4  as  an  unsigned  service 
agreement  and  a  signed  service 
agreement  imder  Service  Schedule  A 
only,  respectively.  Pubhc  Utility  District 
No.  1  of  Snohomish  County  includes  a 
signed  service  agreement  for  all  service 
schedules  A  through  E.  WWP  requests 
waiver  of  the  prior  notice  requirement 
and  requests  an  effective  date  of  July  1, 
1995. 

WWP  also  submits  a  new  signed 
service  agreement,  Utihty-2000  Enei^gy 
Corp.,  to  be  accepted  for  filing  with  &e 
Commission  waiving  the  prior  notice 
requirement  and  requesting  an  effective 
date  of  July  1,  1995. 

Comment  date:  July  3, 1995,  in 
accordance  vn\h  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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16.  Central  Illinois  Public  Service 
Company  \ 

(Docket  No.  ER95-1 189-0001 

Take  notice  that  on  Jxine  9. 1995. 
Central  Illinois  Public  Service  Company 
(OPS),  tendered  for  filing  1st  Revised 
Schedule  1,  "Electric  Utilities 
Interconnected  with  OPS."  to  the  Power 
Supply  Agreement  between  OPS  and 
Soyland  Power  Cooperative.  Inc. 
(Soyland)  dated  February  11, 1986,  and 
1st  Revised  Schedule  1,  "Electric 
UtiUties  Interconnected  with  OPS,"  to 
the  Transmission  Services  Agreement 
between  OPS  and  Soyland  dated 
February  11, 1986.  The  revised 
schedules  add  Northern  Indiana  Public 
Service  Company  to  the  list  of 
companies  with  which  OPS  is 
interconnected. 

OPS  requests  an  effective  date  of  June 
2, 1995  and,  accordingly,  asks  waiver  of 
the  Commission's  notice  requirements. 
Copies  of  this  filing  have  been  served  on 
Soyland  and  the  Illinois  Commerce 
Commission. 

Comment  date:  July  3, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  San  Diego  Gas  &  Electric  Company 

[Docket  No.  ER95-1 190-000] 

Take  notice  that  on  Jime  9. 1995,  San 
Diego  Gas  4  Electric  Company  (SDG&E). 
tendered  for  filing  and  acceptance, 
pursuant  to  18  CFR  35.12,  an 
Interchange  Agreement  (Agreement) 
between  SDG&E  and  Utility  2000  Energy 
Corporation  (Utihty-2000). 

SDG4E  requests  that  the  Commission 
allow  the  Agreement  to  become  effective 
on  the  14th  day  of  August.  1995  or  at 
the  earliest  possible  date. 

Copies  of  this  filing  were  served  upon 
the  Pubhc  Utilities  Commission  of  the 
State  of  California  and  Utility-2000. 

Comment  date:  July  3, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  PacifiCorp 

(Docket  No.  ER95-527-0001 

Take  notice  that  on  Jime  1, 1995, 
PacifiCorp  tendered  for  filing  an 
amendment  to  its  February  1, 1995, 
filing  in  the  above-referenced  docket. 

Comment  date:  July  3,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Dartmouth  Power  Associates 
Limited  Paitnership  v.  Commonwealth 
Electric  Company 

(Docket  No.  EL95-52-0001 

Take  notice  that  on  Jime  8, 1995. 
Dartmouth  Power  Associates  Limited 
Partnership  tendered  for  filing  a 
Complaint  and  Motion  for  Summary 


Judgment  concerning  violation  of  filed 
rate  schedule  and  motion  for  penalties 
and  expedited  consideration. 

Comment  date:  July  19, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  N.E.. 
Washington.  D.C  20426.  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Conmiission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  bocome  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  0.  Cadiell, 
Secretary. 

(PR  Doc  95-15542  Filed  6-23-95;  8:45  amj 
MLUNQ  cooc  tnr-oi-P 


ENVIRONMENTAL  PROTECTION 
AQENCY 

[FRL-822ft^] 

Agency  biformation  Collection 
Activities  Under  0MB  Review 

AGENCY:  Environmental  Protection 

Agency. 

ACTION;  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.^C. 
3501  et  seq.),  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(0MB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden. 

DATES:  Comments  must  be  submitted  on 
or  before  July  26,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sandy  Farmer  at  EPA,  (202)  260-2740. 
Please  refer  to  ICR  #0167.05 

SUPPt.EMENTARY  INF0RMATK3N: 

Office  of  Air  and  Radiation 

Title:  "Verification  of  Test  Parameters 
and  Parts  Lists  for  Light-Duty  Vehicles 
and  Light-Duty  Trucks,"  (EPA  ICR 
0167.05;  0MB  #2060-0094).  This  ICR 


requests  renewal  of  the  existing 
clearance. 

Abstract:  In  order  to  enforce 
compliance  with  the  emission 
standards,  under  the  emission  recall 
program.  EPA  tests  in-use  vehicles  using 
the  Federal  Test  Procedures  (FTP).  The 
FTP  specify  parameters  and  parts  Ust 
that  vary  with  manufacturer  and  model. 
Therefore,  EPA  needs  to  verify  with 
manufacturers  that  the  specified 
parameters  and  parts  lists  are  cvurent 
for,  and  appropriate  to,  the  vehicles 
being  tested. 

Burden  Statement:  The  public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  average  2 
hoxirs  per  response,  including  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information. 

Respondents:  Motor  vehicle 
manufactiu^rs. 

Estimated  Number  of  Responses:  15. 

Estimated  Total  Annual  Burden:  150. 

Frequency  of  Collection:  On  occasion. 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  this 
information  collection,  including 
suggestions  for  reducing  burden,  to: 
Sandy  Fanner,  ICR  #0167.05,  Regulatory 

InfcHination  Division,  U.S. 

Envirorunental  Protection  Agency. 

401  M  Street.  S.W..  Washington.  D.C. 

20460. 
and 
Chris  Wolz.  Office  of  Information  and 

Regulatory  Affairs.  Office  of 

Management  and  Budget,  725  17th 

Street.  N.W..  Washington.  D.C.  20530. 

Dated:  June  19, 1995. 
Richard  Westlund. 

Acting  Director,  Regulatory  Information 
Division. 

[FR  Doc.  95-15575  Filed  &-23-95;  8:45  am] 
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[FRL-6226-8] 


Agency  Information  Collection 
Activities  Under  0MB  Review 

AGENCY:  Envirorunental  Protection 

Agency  (EPA). 

ACnON:  Notice^ 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
the  Informalion  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 
ICR  describes  the  nat\u«  of  the 
information  collection  and  its  expected 
cost  and  burden. 
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DATES:  Comments  must  be  submitted  on 
or  before  July  26,  1995. 
FOR  FURTHER  INFORMATION  OR  A  COPY 
CALL:  Sandy  Farmer  at  EPA,  (202)  260- 
2740,  please  refer  to  EPA  ICR  #0941.05. 

SUPPLEMENTARY  INFORMATION: 

Office  of  Research  and  Development 

Title:  Application  for  Quality  Control 
Sample  (QC)  Request  Form  (OMB  No. 
2080-0016;  EPA  ICR  No.  0941.05). 

Abstract:  This  ICR  is  an  extension  of 
an  existing  information  collection 
request  to  continue  the  use  of  EPA 's  QC 
Sample  Request  Form,  a  form  that  is 
used  by  laboratories  to  request 
biological,  microbiological,  and  selected 
chemical  samples  from  USEPA's  QC 
Program.  The  requirements  for  QC 
sampling  are  set  forth  at  40  CFR  Parts 
136, 141,  and  142  and  described  in 
EPA's  Manual  for  Certification  of 
Laboratories  Analyzing  Public  Drinking 
Water  Supplies. 

Laboratories  requesting  chemical, 
biological  or  other  reference  samples 
from  the  EPA  must  complete  the  one 
pageQC  form  that  includes:  (1) 
identification  (name,  address  of 
laboratory)  information,  and  (2)  a  check 
list  of  samples  that  are  available  from 
EPA.  EPA  will  enter  completed  request 
forms  into  their  automated  system, 
prepare  the  samples,  attach  computer 
generated  labels  to  these  samples  and 
send  the  samples  to  the  requesting 
laboratory.  The  samples  provided  by 
EPA  used  by  laboratories  to  evaluate 
their  own  data,  validate  their  methods, 
and  evaluate  instruments  and  standards 
used  in  the  laboratory. 

Burden  Statement:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  10  minutes  per 
response,  including  the  time  for 
completing  and  reviewing  the  collection 
of  information,  and  submitting  the 
information  to  the  EPA. 

Respondents:  State,  local  or  private 
laboratories  that  perform  drinking  water 
testing. 

Estimated  Number  of  Respondents: 
1,000. 

Frequency  of  Collection:  On  occasion. 

Estimated  Number  of  Responses  per 
Respondent:  4. 

Estimated  Total  Annual  Burden  on 
Respondents:  600  hours. 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  burden, 
(please  refer  to  EPA  ICR  #0941.05  and 
OMB  #2080-0016): 
Sandy  Fanner,  EPA  ICR  #941.05.  U.S. 

Environmental  Protection  Agency, 

Regulatory  Information  Division 

(2136),  401  M  Street,  SW., 

Washington.  DC  20460. 


and 


Timothy  Hunt,  OMB  #2080-0016,  Office 
of  Management  and  Budget,  Office  of 
Information  and  Regulatory  Affairs, 
725  17th  St.,  NW..  Washington.  DC 
20503. 

Dated:  June  20. 1995. 

Richard  Westlund. 

Acting  Director,  Hegulatory  Information 
Division. 

(FR  Doc  95-15576  Filed  6-23-95;  8:45  am] 
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[RL-6223-7] 

42  U.S.C.  Section  122(g)  Proposed 
Settiement  of  Administrative  Order  on 
Consent 

AGENCY:  U.S.  Environmental  Protection 
Agency  (U.S.  EPA). 

ACTION:  Proposed  de  minimis 
settlement. 

SUMMARY:  U.S.  EPA  is  proposing  to 
settle  a  claim  under  Section  122  of 
CERCLA  with  a  de  minimis  potentially 
responsible  party  for  pasts  costs  and 
costs  that  will  be  incurred  during 
removal  activities  at  the  Lead  Battery 
Recycler  site  in  Toledo.  Lucas  County, 
Ohio.  The  Respondent  has  agreed  to  pay 
a  total  of  $78,624.99.  The  money  will  be 
used  to  reimburse  the  U.S.  EPA  for  past 
costs  and  oversight  costs  which  will  be 
incurred  during  removal  actions  to  be 
taken  at  the  site.  This  action  is  being 
taken  to  settle  all  liability  related  to  the 
Lead  Battery  Recycler  site  with  this 
Respondent  pursuant  to  the  intent  of 
Section  122(g)  of  CERCLA,  as  amended. 
DATES:  Comments  on  this  proposed 
settlement  must  be  received  by  no  later 
than  July  26, 1995. 

ADDRESSES:  A  copy  of  the  proposed 
settlement  is  available  at  the  following 
address  for  review:  (It  is  recommended 
that  you  telephone  Richard  Clarizio  at 
(312)  886-0559,  before  visiting  the 
Region  V  Office.)  U.S.  Environmental 
Protection-T\gency,  Region  V,  Office  of 
Superfund,  Emergency  and  Enforcement 
Response  Branch,  77  West  Jackson 
Boulevard,  Chicago,  Illinois  60604- 
3590. 

Comments  on  the  proposed  settlement 
should  be  addressed  to:  (Please  submit 
an  original  and  three  copies,  if  possible.) 
Richard  Clarizio,  Assistant  Regional 
Counsel,  Office  of  Regional  Counsel, 
U.S.  Environmental  Protection  Agency, 
Region  V,  77  West  Jackson  Boulevard 
(CS-29A),  Chicago.  Illinois  60604-3590 
(312) 886-0559. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Clarizio,  Office  of  Regional 
Counsel,  at  (312)  886-0559. 


SUPPLEMENTARY  INFORMATION:  From  1981 
to  1983,  Detroit  Lead  Recyclers,  a 
partnership  doing  business  as  Battery 
Recyclers  of  Detroit  and  Battery 
Recyclers  of  Toledo,  operated  the  2.75 
acre  site  as  a  battery  recycling  facility. 
The  site  is  located  at  5715  Angola  Road, 
Toledo.  Lucas  Coimty,  Ohio,  in  a  mixed 
residential/industrial  area.  While  in 
operation,  the  Lead  Battery  Recycler  site 
received  batteries  from  numerous 
locations  and  companies  for  recycling. 
The  faciUty  has  been  closed  since  1983. 

The  Respondent,  Dallas  and  Mavis 
Forwarding  Co.,  Inc.  arranged  for 
disposal  of  spent  batteries  at  the  Lead 
Battery  Recycler  site.  The  Respondent's 
share  of  the  waste  delivered  to  the  site 
is  beUeved  not  to  exceed  1.0%  of  the 
total  waste  delivered  to  the  site.  A 
similar  settlement  agreement  for  four 
other  de  minimis  responsible  i>arties 
was  noticed  in  the  Federal  Register  on 
August  24. 1994. 

A  30-day  period,  beginning  on  the 
date  of  publication  of  today's  notice,  is 
open  pursuant  to  Section  122(i)  of 
QERCLA  for  comments  on  the  proposed 
settlement  with  this  Respondent. 
WillUm  E.  Muno. 


Director,  Waste  Management  Division,  U.S. 
Environmental  Protection  Agency.  Region  V. 
(FR  Doc.  95-15577  Filed  6-23-95;  8:45  am] 
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[OPPTS-83004;  FRL-4961-2] 

Receipt  Of  Request  from  Rhone- 
Poulenc  for  Waiver  from  Testing 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  receipt  of  request  for 
waiver  from  testing. 

SUMMARY:  Regulations  issued  by  EPA 
under  section  4  of  the  Toxic  Substances 
Control  Act  require  that  specified 
chemical  substances  be  tested  to 
determine  if  they  are  contaminated  with 
halogenated  dibenzo-p-dioxins  (HDDs) 
or  halogenated  dibenzofurans  (HDFs), 
and  that  results  be  reported  to  EPA. 
However,  provisions  have  been  made 
for  exclusion  and  waiver  from  these 
requirements  if  an  appropriate 
application  is  submitted  to  EPA  and  is 
approved.  EPA  has  received  a  request 
for  a  waiver  from  these  requirements 
from  Rhone-Poulenc  and  will  accept 
comments  on  this  request.  EPA  will 
publish  another  Federal  Register  notice 
announcing  its  decisions  on  this 
request. 

DATES:  Submit  written  comments  on  or 
before  July  11.  1995. 
ADDRESS:  Submit  written  comments  in 
triplicate,  identified  with  the  document 
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control  number  OPPTS-83004.  to: 
TSCA  Docket  Receipts.  (7407).  Office  of 
Pollution  Prevention  and  Toxics, 
Environmental  Protection  Agency.  Rm. 
G99.  East  Tower.  401  M  St..  SW.. 
Washington,  DC  20460. 

Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to: 
ncicdepamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCn  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  in  5.1 
file  format  or  ASCH  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  the  docket  number 
OPPTS-83004.  No  CBI  should  be 
submitted  through  e-mail.  Electronic 
comments  on  this  waiver  request  may 
be  filed  online  at  many  Federal 
Depository  Libraries.  Additional 
information  on  electronic  submissions 
can  be  found  in  SUPPLEMENTARY 
INFORMATX)N  below. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen,  Director, 
Environmental  Assistance  Division 
(7408),  Office  of  Pollution  Prevention 
and  Toxics,  Rm.  E-543,  401  M  St.,  SW., 
Washington,  DC  20460,  (202)  554-1404, 
TDD  (202)  554-0551. 
SUPPLEMENTARY  INFORMATION:  Under  40 
CFR  part  766  (52  FR  2112,  June  5, 1987), 
EPA  requires  testing  of  certain  chemical 
substances  to  determine  whether  they 
may  be  contaminated  with  HDDs  and 
HDFs.  Under  40  CFR  766.32(a)(2)(i).  a 
waiver  may  be  granted  if  a  responsible 
company  official  certifies  that  the 
chemical  substance  is  produced  only  in 
quantities  of  100  kilograms  or  less  per 

year,  and  only  for  research  and     

development  purposes.  Under  40  CFR 
766.32(b),  a  request  for  a  waiver  must  be 
made  60  days  before  resumption  of 
manufacture  or  importation  of  a 
chemical  substance  not  being 
manufactured,  imported,  or  processed 
asof  Jime5, 1987. 

Rhone-Poulenc  requests  a  waiver 
under  40  CFR  766.32(a)(2)(i).  Rhone- 
Poulenc  plans  to  import  2,4- 
dichlorophenol  (CAS  No.  120-«3-2).  a 
substance  subject  to  testing  under  40 
CFR  part  766,  solely  for  research  and 
development  purposes.  Rhone-Poulenc 
will  limit  its  import  of  2,4- 
dichlorophenol  to  100  kilograms  per 
calendar  year. 

A  public  version  of  the  record  for  this 
action,  from  which  confidential 
business  information  has  been  deleted, 
is  available  for  insp)ection  in  the  TSCA 
Public  Docket  Office,  Monday  through 
Friday,  excluding  legal  holidays,  in  Rm. 
NE  B607.  401 M  St.  SW..  Washington. 
DC  20460  from  12  p.m.  to  4  p.m. 


A  record  has  been  established  for  this 
action  imder  docket  number  OPPTS- 
83004  (including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as 
confidential  business  information  (CBI), 
is  available  for  inspection  from  12  noon 
to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  public 
record  is  located  in  the  TSCA 
Nonconfidential  Information  Center, 
Rm.  NE-B607,  401  M  St..  SW.. 
Washington.  DC  20460. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

ncic@epamail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this  notice,  as 
well  as  the  public  version,  as  described 
above  will  be  kept  in  paper  form. 
Accordingly,  EPA  will  transfer  all 
comments  received  electronically  into 
printed,  paper  form  as  they  are  received 
and  will  place  the  paper  copies  in  the 
official  record  for  this  action  which  will 
also  include  all  comments  submitted 
directly  in  writing.  The  official  record  is 
the  paper  record  maintained  at  the 
address  in  "ADDRESSES"  at  the 
beginning  of  this  document. 

List  of  Subjects 

Environmental  protection.  Chemical 
substances. 

Dated:  June  8, 1995. 

Oiarles  M.  Auer. 

Director,  Chemical  Control  Division,  Office 
of  Pollution  Prevention  and  Toxics. 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collection 
Requirements  Being  Reviewed  By  The 
Federal  Communications  Commission 
For  Extension  Under  Delegated 
Authority  5  CFR  1320.9 

June  15, 1995. 

The  Federal  Commimications 
Commission  is  reviewing  the  following 
information  collection  requirements  for 
possible  3-year  extension  under 
delegated  authority  5  CFR  1320.9. 
authority  delegated  to  the  Commission 
by  the  Office  of  Management  and 
Budget  (OMB)  on  October  6. 1994. 


These  collections  were  all  previously 
approved  by  OMB  and  are  unchanged. 
lAiblic  comments  are  invited  on  any  of 
these  collections  for  a  period  ending 
July  26. 1995.  Persons  wishing  to 
comment  on  these  information 
collections  should  contact  Dorothy 
Conway.  Federal  Communications 
Commission,  1919  M  Street  NW.,  Room 
242-B,  Washington,  DC  20554.  You  may 
also  send  comments  via  Internet  to 
DConway®fcc.gov.  Upon  approval  FCC 
will  forward  supporting  material  and 
copies  of  these  collections  to  OMB. 

Copies  of  these  submissions  may  be 
purchased  from  the  Commission's  copy 
contractor,  International  Transcription 
Service,  Inc.,  2100  M  Street,  NW..  Suite 
140.  Washington.  DC  20037.  (202)  857- 
3800.  For  further  information  on  these 
submissions  contact  Dorothy  Conway. 
Federal  Communications  Commission. 
(202) 418-0217. 
OMB  Number:  3060-0391. 

Title:  Monitoring  Program  for  Impact 
of  Federal-State  Joint  Board  Decisions. 
Fonn  No.:  N/A. 

Action:  Extension  of  a  currently 
approved  collection. 

Respor}dents:  Business  or  other  for-  ~ 
profit. 
Frequency  of  Response:  On  occasion. 
Estimated  Annual  Burden:  708 
responses;  1.9  hours  burden  per 
response;  1,376  hours  total  aimual 
burden. 

Needs  and  Uses:  The  Monitoring 
Program  is  necessary  for  the 
Commission,  the  Joint  Board,  Congress, 
and  the  general  public  to  access  the 
impact  of  the  Joint  Board  Decisions. 
Failure  to  implement  the  program 
would  make  it  impossible  to  determine 
the  impact  of  these  decisions  and  to 
assure  that  they  do  not  produce 
unanticipated  results  contrary  to  the 
public  interest. 
OMB  Number:  3060-0515. 

Title:  Section  43.21(d)  Miscellaneous 
Common  Carrier  and  Record  Carrier 
Annual  Letter  Filing  Requirements. 
Fonn  No.  .N/A. 

Action:  Extension  of  a  currently 
approved  collection. 

Respondents:  Business  or  other  for- 
profit. 
Frequency  of  Response:  On  occasion. 
Estimated  Annual  Burden:  28 
responses;  1,4  hours  burden  per 
response;  38  hours  total  annual  burden. 
Needs  and  Uses:  Pursuant  to  Section 
43.21(d)  each  miscellaneous  common 
carrier  with  operating  revenues  over 
$100  million  must  file  a  letter  showing 
its  opyerating  revenues  for  that  year  and 
the  value  of  its  total  communications 
plant  at  the  end  of  that  year.  Record 
carriers  with  operating  revenues  over 
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$75  million  for  a  calendar  year  must  file 
a  letter  showing  selected  income 
statement  and  balance  sheet  items  for 
that  year.  The  letter  must  contain 
information  pertaining  to  the  carriers 
revenues,  expenses,  net  income,  assets, 
liabilities  and  owners'  equity.  The 
information  is  used  by  FCC  staff  to 
regulate  and  monitor  the  telephone 
industry  and  by  the  pubUc  to  analyze 
the  industiT- 
OMB  Number:  3060-0166. 

Title:  Part  42  Preservation  of  Records 
of  Communications  Common  Carriers. 

Action:  Extension  of  a  currently 
approved  collection. 

Respondents:  Business  or  other  for- 
profit. 

Frequency  of  Response:  On  occasion. 

Estimated  Annual  Burden:  68 
responses;  2  hours  burden  per  response; 
136  hours  total  annual  burden. 

Needs  and  Uses:  Part  42  of  the 
Commission's  Rules  prescribes 
guidelines  to  ensure  that  carriers 
maintain  the  records  needed  by  the  FCC 
for  its  regulatory  obligations.  Section 
42.4  requires  carriers  to  maintain  at  is 
operating  company  headquarters  a 
master  index  of  the  records  identifying 
the  records  retained.  Carriers  must 
explain,  by  adding  a  certified  statement 
to  the  index,  the  premature  loss  or 
destruction  of  records  pursuant  to 
Section  42.4.  Section  42.6  requires  the 
retention  of  telephone  toll  records  for  18 
months  providing  the  following  billing 
information  about  telephone  toll  calls: 
the  name,  address,  and  telephone 
.number  of  the  caller,  telephone  number 
called,  date,  time  and  length  of  the  call. 
Pursuant  to  Section  42.7  carriers  are 
allowed  to  establish  their  own  retention 
periods,  expect  for  the  case  of  telephone 
toll  records  and  records  relevant  to 
complaint  proceedings. 
OMB  Number:  3060-0504. 

Title:  Section  90.658  Loading  data 
required  for  base  station  licensees  of 
trunked  si>ecialized  mobile  radio 
systems  to  acquire  additional  channels. 

Form  No.:  N/A. 

Action:  Extension  of  a  currently 
approved  collection. 

Respondents:  Business  or  other  for- 
profit;  Not-for-Profit  Institutions;  State, 
Local  or  Tribal  Government. 

Frequency  of  Response:  On  occasion 

Estimated  Annual  Burden:  1,909 
responses;  30  minutes  burden  per 
response;  955  hours  total  annual 
burden. 

Needs  and  Uses:  Section  90.658 
requires  licensees  of  trunked 
Specialized  Mobile  Radio  (SMR) 
Systems  to  submit  information 
regarding  the  number  of  mobile  units 
served  by  each  base  station  when 
applying  for  additional  channels  to 


expand  an  existing  system,  or  to  renew 
a  trunked  SMR  System  licensed  in  a 
waiting  Ust  area  before  June  1, 1993. 
The  Commission  licensing  personnel 
use  the  information  to  ensure  that 
licensees  of  trunked  SMR  Systems  that 
apply  for  additional  spectnmi  or  renew 
certain  licenses  have  satisfied  the  FCC 
loading  requirements. 
OMB  Number:  3060-0024. 

Title:  Section  76.12  Special 
Temporary  Authority. 

Form  No.:  N/A. 

Action:  Extension  of  a  currently 
approved  collection. 

Respondents:  Businesses  or  other  for- 
profit 

Frequency  of  Response:  On  occasion 

Estimated  Annual  Burden:  1 
response;  3  hours  burden  per  response; 
3  hours  total  aimual  burden. 

Needs  and  Uses:  Section  76.12  states 
that  a  system  community  unit  shall  be 
authorized  to  commence  operation  only 
after  filing  a  registration  statement  with 
the  Commission.  Section  76.12  states 
that  in  cinnmistances  requiring  the 
temporary  use  of  community  units  for 
operations  not  authorized  by  the 
Commission's  rules,  a  cable  television 
system  may  request  temporary 
authorization  to  operate.  The 
Commission  may  grant  temporary 
authority  upon  finding  that  the  public 
interest  would  be  served.  The  data  is 
used  by  Commission  staff  to  ensure  that 
a  grant  of  special  temporary  authority 
will  not  cause  interference  with  other 
stations. 
OMB  Number:  3060-0022. 

Title:  Application  for  Permit  of  an 
Alien  Amateur  Radio  License  to  Operate 
in  the  United  States. 

Form  No.:  610A. 

Action:  Extension  of  a  currently 
approved  collection. 

Respondents:  Individuals  or 
households. 

Frequency  of  Response:  On  occasion. 

Estimated  Annual  Burden:  4,000 
responses;  5  minutes  burden  per 
response;  336  hours  total  annual 
burden. 

Needs  and  Uses:  FCC610A  must  be 
filed  with  the  Commission  by  aliens 
who  hold  an  Amateur  Operator  and 
Station  License  issued  by  his/her 
govenunent  and  who  wish  to  apply  for 
a  permit  to  operate  an  Amateur  Radio  in 
the  United  States. 
OMB  Number:  3060-0228. 

Title:  Section  80.59  Compulsory  ship 
stations. 

Form  No.:  N/A. 

Action:  Extension  of  a  currently 
approved  collection. 

Respondents:  Individuals  or 
households;  Business  or  other  for-profit; 
Not-for-profit  institutions;  State,  Local 
or  Tribal  Government 


Frequency  of  Response:  On  occasirai. 

Estimated  Annual  Burden:  200 
responses;  2  hours  burden  per  response; 
400  hours  total  annual  burden. 

Needs  and  Uses:  The  requirements  in 
Section  80.59  permit  the  Commission  to 
waive  the  required  annual  inspection  of 
certain  oceangoing  ships  for  up  to  30 
days  beyond  the  expiration  of  the  date 
of  a  vessel's  radio  safety  certificate 
OMB  Number:  3060-0265. 

Title:  Section  80.868  Card  of 
Instruction. 

Form  No.;  N/A. 

Action:  Extension  of  a  currently 
approved  collection. 

Respondents:  Individuals  or 
households;  Business  or  other  for-profit: 
Not-for-profit  institutions. 

Frequency  of  Response:  On  occasion. 

Estimated  Annual  Burden:  3,000 
responses;  6  minutes  burden  per 
response;  300  hours  total  annual 
burden. 

Needs  and  Uses:  Section  80.868  is 
necessary  to  insure  that  radiotelephone 
distress  procedures  are  readily  available 
to  the  radio  operator  on  board  certain 
vessels  (300-600  gross  tons).  This 
information  is  used  by  the  radio 
operator  during  an  emergency  situation, 
and  is  designed  to  assist  the  radio 
operator  to  utilize  proper  distress 
procedures. 

Federal  Conununications  Commission. 

William  F.  Caton, 

Acting  Secretary. 

[FR  Doc.  95-15487  Filed  6-23-95;  8:45  ami 
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Public  Information  Collection 
Requirement  Submitted  to  Office  of 
Management  and  Budget  for  Review 

June  20. 1995. 

The  Federal  Communications 
Commission  has  submitted  the 
following  information  collection 
requirements  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3507). 

Copies  of  these  submissions  may  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Service,  Inc.,  2100  M  Street.  NW.,  Suite 
140,  Washington,  DC  20037,  (202)  857- 
3800.  For  further  information  on  this 
submission  contact  Dorothy  Conway. 
Federal  Communications  Commission. 
(202)  418-0217  or  via  internet  at 
DConway©FCC.GOV.  Persons  wishing 
to  comment  on  this  information 
collection  should  contact  Timothy  Fain, 
Office  of  Management  and  Budget, 
Room  10214  NEOB,  Washington.  DC 
20503,  (202)  395-3561. 
OMB  Number:  3060-0425. 
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r/t/e- Sections  74.913  Selection 
procedure  for  multually  exclusive  ITFS 
applications. 

Form  No.:  N/A. 

Action:  Revision  of  a  currently 
approved  collection. 

Respondents:  Not-for-profit 
institutions. 

Frequency  of  Response:  On  occasion. 

Estimated  Annual  Burden:  175 
responses;  8  hours  burden  per  response; 
1.400  hours  total  aimual  burden. 

Needs  and  Uses:  Sections  74.913 
requires  applicants  tied  in  a 
comparative  selection  proceeding  for 
Instructional  Television  Fixed  Service 
stations  to  submit  an  agreement  to 
divide  the  use  of  the  channels  or  a 
statement  of  student  enrollment  at  its 
proposed  receive  locations.  The  data  are 
lised  by  FCC  staff  to  detemmine  the 
most  qualified  applicant. 
OhfB  Number:  3060-0497. 

Title:  Mediator  Survey  and  Party 
Survey  Forms. 

Fonn  No.:  FCC  Form  91,  and  FCC 
Form  92. 

i^ctjon;  Extension  of  a  currently 
approved  collection. 

Respondents:  Individuals  or 
households;  Business  or  other  for-profit; 
Not-for-profit  institutions;  Federal 
Government;  State,  Local  or  Tribal 
Government. 

Frequency  of  Response:  On  occasion. 

Estimated  Annual  Burden:  1,620 
responses;  30  minutes  burden  per 
response;  810  hours  total  annual 
burden. 

Needs  and  Uses:  These  forms  are 
necessary  for  the  Commission  to  fulfill 
its  responsibilities  under  the 
Administrative  Dispute  Resolutions  Act. 
These  forms  provide  feedback  from  the 
parties  concerning  the  ADR  Program 
and  will  enable  the  Commission  to 
institute  changes  that  will  improve  the 
program. 
OMB  Number:  3060-0498. 

Title:  Confidental  Alternative  Dispute 
Resolution  Statement. 

Form  No.:  FCC  Form  90. 

Action:  Extension  of  a  ciurently 
approved  collection. 

Respondents:  Individuals  or 
households;  Business  or  other  for-profit; 
Not-for-profit  institutions;  Federal 
Government;  State,  Local  or  Tribal 
Government. 

Frequency  of  Response:  On  occasion. 

Estimated  Annual  Burden:  1.080 
responses;  30  minutes  burden  per 
response;  540  hours  total  annual 
burden. 

Needs  and  Uses:  These  forms  are 
necessary  for  the  Commission  to  fulfill 
its  responsibilities  under  the 
Administrative  Dispute  Resolutions  Act. 


This  for  will  be  filed  with  the  neutral 
selected  by  the  parties,  it  is  necessary  to 
provide  the  neutral  with  the  background 
information  to  the  case  before  the  first 
ADR  session. 
OMB  Number:  3060-0106. 

Title:  Section  43.61  Reports  of 
Overseas  Telecommimications  Traffic. 

Form  No.:  FCC  Report  43.61. 

Action:  Revison  of  a  ciurently 
approved  collection. 

Respondents:  Business  or  other  for- 
profit. 

Frequency  of  Response:  Annual. 

Estimated  Annual  Burden:  160 
responses;  17  hours  burden  per 
response;  2,370  hours  total  annual 
burden. 

Needs  and  Uses:  The 
telecommunications  traffic  data  report  is 
an  annual  reporting  requirement 
imposed  on  common  carriers  engaged  in 
the  provision  of  overseas 
telecommunications  services.  The 
reported  data  is  useful  for  international 
planning,  facility  authorization, 
monitoring  emerging  developments  in 
communications  services,  analyzing 
market  structures,  tracking  the  balance 
of  payments  in  international 
communications  services,  and  market 
analysis  purposes.  The  reported  data 
enables  the  Commission  to  fulfill  its 
regulatory  responsibilites. 
OMB  Number:  3060-0512. 

Title:  ARMIS  Quarterly  Report. 

Form  No.:  FCC  Report  43-01. 

Action:  Extension  of  a  currently 
approved  collection. 

Respondents:  Business  or  other-for 
profit. 

Frequency  of  Response:  Quarterly. 

Estimated  Annual  Burden:  600 
responses;  220  hours  burden  per 
response;  132,000  hours  total  annual 
burden. 

Needs  and  Uses:  This  report  is  needed 
to  adminster  our  accounting, 
jurisdictional  separations  and  access 
charge  rules  and  the  analyze  revenue 
requirements  and  rates  of  return  and  to 
collect  financial  and  operating  data  from 
all  Tier  1  local  exchange  carriers. 
Automated  reporting  of  these  data 
greatly  enhances  the  Commission's 
ability  to  process  and  analyze  the 
extensive  amount  of  data  needed  to 
administer  its  rules. 
OMB  Number:  3060-0511. 
Title:  ARMIS  Access  Report. 
Form  No.:  FCC  Report  43-04. 
Action:  Extension  of  a  currently 
approved  collection. 

Respondents:  Business  or  other  for- 
profit. 
Frequency  of  Response:  Annual. 
Estimated  Annual  Burden:  150 
responses;  1,150  hours  biuden  f>er 


response;  172,500  houre  total  aimual 
biirden. 

Needs  and  Uses:  The  Access  Report  is 
needed  to  administer  accounting, 
juridictional  separations  and  access 
change  rules,  and  to  analyze  revenue 
requirements  and  rates  of  return  and  to 
collection  financial  and  operating  data 
from  tier  I  local  exchange  carriers. 
OMB  Number:  N/A. 

Title:  Section  76.934(h)  Small  system 
cost-of-service  showings. 

Form  No.:  FCC  1230. 

Action:  New  Collection. 

Respondents:  Business  or  other  for- 
profit;  State.  Local  or  Tribal 
Government. 

Frequency  of  Response:  On  occasion. 

Estimated  Annual  Burden:  1,500 
responses;  2.25  hours  burden  per 
response;  3,375  hours  total  annual 
burden. 

Needs  and  Uses:  On  May  5, 1995  the 
Conunission  realeased  a  Sixth  Report 
and  Order  and  Eleventh  Order  on 
Reconsideration  in  MM  Docket  Nos.  92- 
266  and  93-215.  In  this  rulemaking  the 
Commission  amends  its  definition  of 
small  cable  entities  and  makes  available 
to  these  systems  a  new  regulatory  schem 
to  provide  both  rate  relief  and  reduce 
adminstrative  burden.  To  implement 
this  scheme  of  rate  regulation,  the 
Commission  has  created  FCC  Form  1230 
a  one  page  form  on  which  the  systems 
are  to  calculate  permitted  cable  rates. 

Federal  Communications  Conunission. 

William  F.  Caton. 

Acting  Secretary. 

[PR  Doc  95-15408  Filed  6-23-95:  8:45  am) 
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[DA  95-1368] 

Mass  Media  Bureau 

Assignment  and  Transfer  Backlog 
Reduction  and  New  Speed  of  Service 
Initiatives 

The  Mass  Media  Bureau  has  instituted 
a  plan  to  eliminate  the  existing  backlog 
of  contested  assignment  and  transfer 
applications  and  to  reduce,  to  the 
maximum  extent  possible,  the  time 
between  the  filing  of  new  assignment 
and  transfer  applications  and  action  on 
such  applications.  Additionally,  the 
Bureau  is  exploring  improved 
procediu-al  techniques  to  expedite 
review  of  all  applications  filed  with  it. 

Backlog  Reduction  Effort 

Under  the  sales  backlog  reduction 
plan  the  Biueau  will: 

•  Maintain  its  current  speed  of 
service  for  all  routine  assignment  and 
transfer  applications  (i.e.,  applications 
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that  do  not  involve  a  waiver  and  are 
uncontested)  at  60  days  or  less  from  the 
date  of  filing. 

•  By  June  30,  dispose  of  all  non- 
routine  assignment  and  transfer 
applications  (i.e..  applications  that  are 
contested  or  involve  a  waiver)  that  have 
been  pending  for  over  180  days,  except 
for  cases  that  are  blocked  because  of 
circumstances  beyond  the  Bureau's 
control. 

•  By  July  31,  dispose  of  all  petitions 
for  reconsideration  of  staff  action  on 
sales  applications  in  cases  where  the 
petition  has  been  pending  for  over  180 
days;  submit  for  Commission 
consideration  draft  decisions  on  all 
applications  for  review  of  staff  action  on 
sales  applications  in  cases  where  the 
application  for  review  has  been  pending 
for  over  180  days. 

•  With  regard  to  newly  filed 
assignment  and  transfer  applications, 
dispose  of  all  non-routine  applications 
in  no  more  than  180  days  from  the  date 
of  filing,  respond  to  all  petitions  for 
reconsideration  of  those  decisions  in  no 
more  than  180  days  from  the  filing  of 
the  petition,  and  submit  for  Commission 
review  draft  documents  responding  to 
applications  for  review  of  such 
decisions  in  no  more  than  180  days 
from  the  filing  of  the  application  for 
review.  The  180  day  time-frame  for 
initial  action  on  a  non-routine 
assignment  and  transfer  application 
represents  a  worst-case  scenario.  The 
Bureau  will  act  on  most  newly  filed 
non-routine  assignment  and  transfer 
applications  in  no  more  than  120  days. 
Frivolous  petitions  to  deny  will  be  acted 
on  within  30  days  of  the  close  of  the 
pleading  cycle  and  frivolous  informal 
objections  will  be  acted  on  within  30 
days  of  the  close  of  the  period 
established  by  the  public  notice 
announcing  acceptance  of  the 
application.  Applications  will  be 
approved  simultaneously  if  otherwise 
grantable. 

To  achieve  its  backlog  reduction  plan, 
the  Bureau  has  recently  detailed  several 
attorneys  from  other  parts  of  the  Bureau 
to  the  Audio  Services  Division,  which 
receives  the  highest  percentage  of 
assigrunent  and  transfer  applications. 
That  Division  is  also  reorganizing  to 
permit  its  attorneys  to  focus  on  the  more 
difficult  legal  issues  raised  in  sales 
applications  and  to  reduce  the  levels  of 
internal  review.  These  changes,  coupled 
with  certain  procedural  improvements, 
have  within  the  last  three  months 
permitted  the  Division  to  reduce  the 
number  of  non-routine  sales  cases  over 
six  months  old  by  65%,  from  144  to  50, 
and  the  appeals  of  such  cases  by  20%, 
from  53  to  42.  In  the  Video  Services 
Division,  the  backlog  of  pending  sales 


cases  over  six  months  old  is  ciurently 
20  and.  with  the  exception  of  a  few 
complex  cases,  will  be  reduced 
according  to  the  schedule  above.  On  a 
separate  matter,  the  Video  Services 
Division,  since  June  of  1994  when  it 
assumed  responsibility  for  processing 
MMDS  applications,  has  reduced  the 
number  of  applications  for  new  or 
improved  facilities  by  approximately 
2200,  or  33%,  and  has  reduced  the 
backlog  of  MMDS  petitions  for 
reconsideration  from  5523  to  207,  or 
96%. 

In  addition  to  reallocating  resources, 
the  Bureau  is  applying  improved 
procediu^l  techniques  to  expedite 
review  of  all  assignment  and  transfer 
applications  filed  with  it  and  is 
exploring  additional  ways  to  facilitate 
timely  processing: 

•  The  Bureau  will  screen  receipt  all 
incoming  pleadings  to  determine 
whether  they  conform  to  procedural 
rules  and  to  assess  the  seriousness  of  the 
allegations.  Petitions  to  deny,  petitions 
for  reconsideration,  and  applications  for 
review  that  fail  to  comply  with  relevant 
procedural  requirements  including,  for 
example,  requirements  concerning 
standing,  jurisdiction,  and  supporting 
affidavits,  will  be  summarily  dismissed 
unless  the  staff  determines  that 
consideration  of  the  dociunent  despite 
its  procedural  flaws  is  in  the  public 
interest.  The  Bureau  urges  attorneys  to 
state  with  specificity,  and  to  support 
with  facts  and  legal  authority,  how  each 
pleading  filed  complies  with  procedural 
requirements  in  the  Commission's  rules. 

•  Though  all  issues  raised  in 
pleadings  v«ll  be  carefully  and 
thoroughly  considered,  staff  decisions 
denying  petitions  to  deny  and  petitions 
for  reconsideration  wall  generally 
contain  a  concise  statement  of  reasons 
disposing  of  all  substantial  issues  raised 
by  the  petition  rather  than  a  detailed 
issue-by-issue  analysis.  Decisions 
denying  informal  objections  will 
generally  indicate  only  that  the 
objection  failed  to  present  a  public 
interest  reason  for  denjdng  the 
application.  Parties  may  submit  draft 
decision  documents  to  the  staff  together 
with  their  authorized  pleadings. 

•  The  Biueau  plans  to  request 
expansion  of  its  delegated  authority  to 
permit  waivers  of  the  multiple 
ownership  rules  and  resolution  of 
routine  EEO  complaints  without  full 
Commission  review. 

Action  by  the  Chief,  Mass  Media 

Bureau. 

FOR  FURTHER  INFORMATION  CONTACT: 

Linda  Blair  or  Stuart  Bedell  at  202-418- 

2788  or  Clay  Pendarvis  at  202-418- 

1630. 


Federal  Communications  QMnmissioo. 

William  F.  Caton, 

Acting  Secretary. 

|FR  Doc  95-15537  Filed  6-23-95;  B:45  am) 

MUMQ  CODE  •n>-ei-M 


[Report  No.  2060] 

Petition  for  Reconsideration  of  Actions 
In  Rulemaking  Proceedings 

Petition  for  reconsideration  have  been 
filed  in  the  Commission  rulemaking 
proceedings  listed  in  this  Public  Notice 
and  published  pursuant  to  47  CFR 
Section  1.429(e).  The  full  text  of  this 
document  are  available  for  viewing  and 
copying  in  Room  329, 1919  M  Street, 
N.W.,  Washington,  D.C.  or  may  be 
piuchased  from  the  Commission's  copy 
contractor  ITS.  Inc.  (202)  857-3800. 
Opposition  to  this  i)etition  must  be  filed 
July  11, 1995.  See  Section  1.4(b)(1)  of 
the  Commission's  rules  (47  CFR 
1.4(b)(1)).  Replies  to  an  opposition  must 
be  filed  within  10  days  after  the  time  for 
filing  oppositions  has  expired. 
Subject:  Amendments  of  Parts  15  and  90 
of  the  Commission's  Rules  Provide 
Additional  Frequencies  for  Cordless 
Telephone.  (ET  Docket  No.  93-235) 
Number  of  Petition  Filed:  1 

Federal  Communications  Commission 

William  F.  Caton. 

Acting  Secretary. 

(FR  Doc.  95-15538  Filed  6-23-95:  8:45  am] 

BIUJNO  CODE  (712-ei-M 


FEDERAL  EMERQENCY 
MANAGEMENT  AGENCY 

[FEMA-10S(M>R] 

North  Dakota;  Amendment  to  Notice  of 
a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 

Management  Agency  (FEMA). 

ACnOW;  Notice. 

summary:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of  North 
Dakota.  (FEMA-1050-^DR).  dated  May 
16, 1995.  and  related  determinations. 
EFFECTIVE  DATE:  June  20, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell.  Response  and 
Recovery  Directorate,  Federal 
Emergency  Management  Agency. 
Washington,  DC  20472.  (202)  646-3606. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of  North 
Dakota  dated  may  16, 1995,  is  hereby 
amended  to  include  the  following  areas 
among  those  areas  determined  to  have 
been  adversely  affected  by  the 
catastrophe  declared  a  major  disaster  by 
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the  President  in  his  declaration  of  May 

16. 1995: 

The  counties  of  Emmons.  Renville  and 

Sargent  for  Public  Assistance. 
(Catalog  of  Federal  Domestic  Assistance  No. 
S3.516.  Disaster  Assistance.) 
G.  day  HoUister. 

Deputy  Associate  Director.  Response  and 
Recovery  Directorate. 
|FR  Doc  95-15581  Filed  &-23-95:  8:45  am) 

I  COM  f7ia-0V4l 


[FEMA-IOSO-DR] 

North  Dakota;  Amendment  to  Notice  of 
a  Mator  Disaster  Declaration 

AQBCY:  Federal  Emergency 

Management  Agency  (FEMA). 

ACnOW:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of  North 
Dakota,  (FEMA-1050-DR).  dated  May 
16, 1995,  and  related  determinations. 
EFFECTIVE  DATE:  June  20,  1995. 
FOR  FURTHER  INFORMATWW  CONTACT: 
Pauline  C.  Campbell.  Response  and 
Recovery  Directorate,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472.  (202)  646-3606. 
SUPPI^MENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of  North 
Dakota  dated  May  16, 1995.  is  hereby 
amended  to  include  Disaster 
Unemployment  Assistance  in  the 
following  areas  among  those  areas 
determined  to  have  been  adversely 
affiected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  May  16, 1995: 

Barnes,  Benson,  Bottineau,  Burleigh, 
Cavalier,  Dickey,  Eddy,  Foster.  Griggs, 
Kidder,  La  Moure,  Logan,  McHenry, 
Mcintosh,  McLean,  Nelson,  Pembina, 
Pierce,  Ramsey,  Ransom,  Rolette,  Sheridan, 
Sioux,  Steele,  Stutsman,  Towner,  Traill, 
Walsh,  and  Wells  for  Disaster 
Unemployment  Assistance  under  the 
Individual  Assistance  Program.  (Already 
designated  for  Public  Assistance 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.516.  Disaster  Assistance) 

G.  Clay  HoUister. 

Deputy  Associate  Director.  Response  and 

Recovery  Directorate. 

(FR  Doc  95-15582  Filed  6-25-95;  8:45  am) 

C00C«71S-«»-M 


SUMMARY:  This  notice  amends  the  notice 

of  a  major  disaster  for  the  State  of  South 

Dakota  (FEMA-1052-DR).  dated  May 

26,  1995,  and  related  determinations. 

EFFECTIVE  DATE:  June  20,  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 

Pauline  C.  Campbell,  Response  and 

Recovery  Directorate,  Federal 

Emergency  Management  Agency, 

Washington,  DC  20472,  (202)  646-3606. 

SUPP1.EMENTARY  INFORMATION:  Notice  is 

hereby  given  that  the  incident  pwriod  for 

this  disaster  is  dosed  effective  June  20. 

1995. 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.516.  Disaster  Assistance) 

G.  Clay  HoUister. 

Deputy  Associate  Director,  Response  and 

Recovery  Directorate. 

(FR  Doc.  95-15583  Filed  6-23-95;  8:45  am] 

WLUNQ  COM  CnS-tf-M 


IFBIA-1062-OR] 

Soutti  Dakota;  Amendment  to  Notice  of 
a  Maior  Disaster  Declaration 

AOCNCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 


[FEMA-1054-OR] 

Missouri;  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Notice. 


SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Missouri.  (FEMA-1054-DR).  dated  June 
2. 1995,  and  related  determinations. 
EFFECTIVE  DATE:  June  20.  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Poidine  C.  Campbell.  Response  and 
Recovery  Directorate,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-3606. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Missouri  dated  June  2,  1995,  is  hereby 
amended  to  include  the  following  areas 
among  those  areas  determined  to  have 
been  adversely  affected  by  the 
catastrophe  declared  a  major  disaster  by 
the  President  in  his  declaration  of  June 
2. 1994: 

The  counties  of  Adair,  Barry,  Cooper, 
Jackson,  Lewis,  Newton,  and  Pemiscot  for 
Individual  Assistance. 

The  counties  of  Andrew,  Atchinson,  Bates, 
Chariton,  Daviess,  Dekalb,  Gentry,  Henry, 
Howard,  Lafeyette,  Linn,  Macon,  Moniteau, 
Perry  and  Warren  for  Public  Assistance. 

The  counties  of  Callaway,  Cape  Girardeau, 
Carroll,  Mississippi,  Montgomery,  Ray,  and 
Vernon  for  Public  Assistance  (already 
designated  for  Individual  Assistance.) 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.516,  Disaster  Assistance) 

G.  Clay  HoUister, 

Deputy  Associate  Director, 

Response  and  Recovery  Directorate. 

[FR  Doc  95-15580  Filed  6-23-95;  8:45  am] 

MLUNO  COM  f71t-«-M 


FEDERAL  MARITIME  COMMISSION 

Ocean  Freight  Forwarder  License 
Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission 
applications  for  licenses  as  ocean  freight 
forwarders  pursuant  to  section  19  of  the 
Shipping  Act  of  1984  (46  U.S.C.  app. 
1718  and  46  CFR  part  510). 

Persons  knowing  of  any  reason  why 
any  of  the  following  applicants  should 
not  receive  a  license  are  requested  to 
contact  the  Office  of  Freight  Forwarders. 
Federal  Maritime  Commission. 
Washington,  DC  20573. 
Argosy  Shipping.  Co.  5572  Lutford 

Circle.  Westminster.  CA  92683.  Shuh- 

Liang  Huo,  Sole  Proprietor 
P.E.  Burke  Moving  and  Storage  Corp. 

124  Prospect  Street,  Waltham.  MA 

02154.  Officers:  Philip  E.  Burke.  Ill, 

President;  Gerald  A.  Burke.  Treastue. 

Dated:  )une  20, 1995. 

By  the  Federal  Maritime  Commission. 
Joseph  C.  PoUcing, 
Secretary. 
(FR  Doc  95-15483  Filed  6-23-95;  8:45  am] 

BILUNQ  COM  CTSO-OI-M 


FEDERAL  MEDIATION  AND 
CONCILIATION  SERVICE 

Notice  of  Rescheduled  Meeting 

AGENCY:  Federal  Mediation  and 

Conciliation  Service. 

ACTION:  Notice  of  reschedtiled  meeting. 


SUMMARY:  The  Federal  Mediation  and 
Conciliation  Service  (FMCS)  announces 
the  rescheduling  of  the  Labor- 
Management  Cooperation  Grants 
Program  meeting.  The  committee  will 
meet  in  Washington.  D.C.  from  Jtily  10, 
1995  until  July  14. 1995.  It  will  stay  in 
operation  imtil  the  end  of  the  fiscal 
year.  September  30, 1995. 
SUPPLEMENTARY  INFORMATION:  Under  the 
Federal  Advisory  Committee  Act.  5 
U.S.C.  Appx.  9.  notice  is  given  that  the 
FMCS  has  estabUshed  a  federal  advisory 
committee  to  evaluate  and  make 
recommendations  to  the  agency  about 
the  FMCS  Labor-Management 
Cooperation  Grants  Program.  Congress 
specifically  requested  that  FMCS 
conduct  a  review  of  this  program  for 
fiscal  year  1995.  This  review  will 
involve  evaluating  the  overall  program 
and  issuing  recommendations  to 
improve  it.  The  committee  will  also 
evaluate  the  grants  process,  specific 
applicants,  and  make  recommendations 
on  who  should  receive  labor- 
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management  committee  grants.  The 
committee  will  be  called  the  Grants 
Program  Review  and  Advisory 
Committee. 

Five  grant  review  boards  will  sit  to 
evaluate  the  applications.  Each  board 
will  focus  on  a  review  of  applications  of 
the  following  areas:  industJ7  labor- 
management  committees,  area  labor- 
management  committees,  in-plant 
committees,  public  (state  and  local) 
committees,  and  public  education 
committees.  Each  board  will  consist  of 
three  individuals  selected  bom  the 
following  pool  of  committee  members: 
three  representatives  from  state 
govenmient  labor-management 
programs,  three  former  grantees,  one 
member  from  a  national  trade  union 
association,  one  from  a  national 
business  or  industry  organization,  one 
from  the  National  Labor-Management 
Association,  one  from  a  professional 
association  such  as  the  Industrial 
Relations  Research  Association,  and  five 
federal  mediators.  One  federal  mediator 
will  sit  on  each  board.  The  boards  will 
then  convene  as  the  full  committee  to 
discuss  their  findings  and  make 
recommendations  to  the  agency. 

The  scope  of  the  committee  is  limited 
to  reviewing  the  current  process, 
evaluating  the  direction  of  the  grants 
program,  and  issuing  recommendations 
for  actual  grants.  FMCS  will  provide  the 
necessary  support  for  the  committee. 
The  full  committee  or  the  individual 
review  boards  will  meet  as  often  as 
necessary.  The  advisory  committee  will 
issue  a  final  report  on  its  findings  and 
recommendations.  The  official  to  whom 
the  committee  will  report  is  the  Director 
of  the  Federal  Mediation  and 
Conciliation  Service.  The  Grants 
Program  Manager,  Peter  Regner,  will 
serve  as  Chairman  to  the  Committee. 
The  advisory  committee  should  not  be 
needed  after  September  30, 1995 
TIME  AND  DATES  OF  MEETINGS:  The  first 
meeting  of  the  Grants  Program  Review 
and  Advisory  Committee  will  begin  at 
9:00  A.M.  on  July  10. 1995.  The  last   * 
session  is  scheduled  to  end  at  3:00  P.M. 
on  July  14. 1995.  The  public  part  of  the 
meetings  will  begin  on  July  13. 1995. 
PLACE  OF  MEETINGS:  The  meetings  will 
be  held  at  the  national  offices  of  the 
Federal  Mediation  and  Conciliation 
Service,  2100  K  Street  NW.. 
Washington.  DC,  Room  200. 
STATUS  OF  MEETINGS:  The  portions  of  the 
meetings  involving  determinative 
decisions  concerning  specific  grant 
applications  will  be  closed  to  die 
public.  The  portions  of  the  meetings 
concerning  general  evaluation  and 
recommendations  concerning  the  grants 
program  will  be  open  to  the  public. 


MATTERS  TO  BE  CONSIDERED  AT  MEETINGS: 

Review  and  evaluation  of  Labor- 
Management  Cooperation  Grants 
Program,  and  review  and 
recommendations  of  labor-management 
grant  applicants. 

FOR  FURTHER  INFORMATION  CONTACT: 
Peter  Regner,  Grants  Program  Manager, 
Federal  Mediation  and  Conciliation 
Service.  2100  K  Street  NW.. 
Washington.  DC  20427.  202-606-8181. 

Dated:  June  21. 1995. 
Peter  Regner, 
Manager  Program  Services. 
[FR  Doc.  95-15591  Filed  6-23-95;  8:45  am] 

BILUNQ  COOC  6372-01-M 


FEDERAL  RESERVE  SYSTEM 

Roy  H.  Lambert  et  al.;  Change  in  Bank 
Control  Notices;  Acquisitions  of 
Shares  of  Banks  or  Bank  Holding 
Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  July  10. 1995. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley,  Vice  President)  104 
Marietta  Street.  N.W..  Atlanta.  Georgia 
30303: 

1 .  Roy  H.  Lambert,  the  Roy  H.  Lambert 
Revocable  Trust,  and  James  R. 
Thompson,  all  of  Vero  Beach.  Florida; 
collectively  to  acquire  an  additional 
2.22  percent,  for  a  total  of  10.28  percent, 
of  the  voting  shares  of  Citrus  Financial 
Services,  Inc.,  Vero  Beach,  Florida,  and 
thereby  indirectly  acquire  Citrus  Bank, 
N.A..  Vero  Beach.  Florida. 

Board  of  Governors  of  the  Federal  Reserve 
System.  June  20, 1995. 
Jennifer  J.  Jolinson. 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  95-15520  Filed  6-23-95;  8:45  am] 

BILLING  COOE  621041.f 


Rrst  Rnancial  Bancorp;  Formation  of, 
Acquisition  by,  or  Merger  of  Bank 
Holding  Companies 

The  company  listed  in  this  notice  has 
applied  for  the  Board's  approval  under 
section  3  of  the  Bank  Holding  Company 
Act  (12  U.S.C.  1842)  and  §  225.14  of  the 
Board's  Regulation  Y  (12  CFR  225.14)  to 
become  a  bank  holding  company  or  to 
acquire  a  bank  or  bank  holding 
company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  die  Act 
(12  U.S.C.  1842(c)). 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that 
application  or  to  the  offices  of  the  Board 
of  Governors.  Any  comment  on  an 
application  that  requests  a  hearing  must 
include  a  statement  of  why  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute  and 
summarizing  the  evidence  that  would 
be  presented  at  a  hearing. 

Comments  regarding  this  application 
must  be  received  not  later  than  July  20, 
1995. 

A.  Federal  Reserve  Bank  of  Cleveland 
(John  J.  Wixted,  Jr..  Vice  President)  1455 
East  Sixth  Street.  Cleveland,  Ohio 
44101: 

1.  First  Financial  Bancorp,  Hamilton, 
Ohio;  to  merge  with  Bright  Financial 
Services,  Inc..  Flora.  Indiana,  and 
thereby  indirectly  acquire  Bright 
National  Bank,  Flora,  Indiana. 

Board  of  Governors  of  the  Federal  Reserve 
System.  June  20, 1995. 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
IFR  Doc.  95-15518  Filed  6-23-95;  8:45  am] 
BILLMG  CODE  SZKMI-F 


Intervest  Bancshares  Corporation,  et 
al.;  Notice  of  Applications  to  Engage 
de  novo  in  Permissible  Nont)anking 
Activities 

The  companies  listed  in  this  notice 
have  filed  an  application  under  § 
225.23(a)(1)  of  the  Board's  Regulation  Y 
(12  CFR  225.23(a)(1))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
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Ragulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Eacnapplication  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  July  10, 1995. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley,  Vice  President)  104 
Marietta  Street.  N.W.,  Atlanta,  Georgia 
30303: 

1.  Intervest  Bancshares  Corporation, 
New  York.  New  York;  to  engage  de  novo 
through  its  subsidiary,  Intervest 
Bancshares  Corporation,  New  York. 
New  York,  in  making,  acquiring, 
participating  in  and/or  servicing  loans 
sercured  by  mortgages  on  real  estate  for 
Applicant's  account  or  the  account  of 
others,  pursuant  to  §  225.25(b)(1)  of  of 
the  Board's  Regulation  Y. 

B.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle.  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 

60690: 

1.  First  Business  Bancshares,  Inc., 
Madison,  Wisconsin;  to  engage  de  novo 
through  its  subsidiary.  First  Madison 
Capital  Corp..  Madison,  Wisconsin,  in 
commercial  finance  lending,  pursuant  to 
§  225.25(b)(l)(iv)  of  the  Board's 
Regulation  Y;  and  leasing  of  personal 
property,  pursuant  to  §  225.25(b)(5)  of 
The  Board's  Regulation  Y.  The  proposed 
activity  will  be  conducted  throughout 
the  state  of  Wisconsin. 

2.  GNB  Bancorporation,  Grundy 
Center,  Iowa;  to  engage  de  novo  through 


its  subsidiary,  GNB  Financial  Co.. 
Grundy  Center,  Iowa,  in  leasing 
activities,  pursuant  to  §  225.25(b)(5)  of 
the  Board's  Regulation  Y. 

Board  of  Govomors  of  the  Federal  Reserve 
System,  )une  20, 1995. 
jamiiBr  J.  lohnaon. 
Deputy  Secretary  of  the  Board. 
(PR  Doc  95-15519  Filed  6-23-95;  8:45  am] 
MUMO  COM  010-01-r 


Immunological  Characterization  of  DNA 

Polymerase-alpha  from  Human  Acute 

Lymphoblastic  Leukemia  Cells"  (BBA. 

745:154-161, 1983). 

FOR  FURTHER  MFORMATION,  CONTACT: 

Director,  Division  of  Research 

Investigations,  Office  of  Research 

Integrity,  301-443-5330. 

Lyle  W.  Bivent, 

Director.  Office  of  Research  Integrity. 

(FR  Doc.  95-15475  Filed  fr-23-95;  8:45  am) 

HLUNQ  coot  41W-17-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

OfflM  Of  th«  Secretary 

nndings  of  Scientific  Misconduct 

AGENCY:  Office  of  the  Secretary,  HHS. 
action;  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  Office  of  Research  Integrity  (ORI) 
has  made  final  findings  of  scientific 
misconduct  in  the  following  case: 

Farooq  A.  Siddiqui,  Ph.D..  RosweU 
Park  Cancer  Institute:  The  Division  of 
Research  Investigations  (DRI)  of  the 
Office  of  Research  Integrity  (ORI) 
completed  an  investigation  into  possible 
scientific  misconduct  on  the  part  of  Dr. 
Siddiqui  while  he  was  an  employee  of 
RosweU  Park  Memorial  Institute.  ORI 
finds  that  Dr.  Siddiqui  committed 
scientific  misconduct  by 
misrepresenting  data  in  a  published 
article.  The  research  was  supported  by 
a  grant  award  from  the  National  Cancer 
Institute,  National  Institutes  of  Health, 
Public  Health  Service  (PHS). 

I>r.  Siddiqui  agreed  not  to  appeal  the 
misconduct  finding  as  part  of  a 
Volimtary  Settlement  Agreement  under 
which,  for  a  period  of  two  years,  he  will 
not  apply  as  a  principal  or  coprincipal 
investigator  in  any  nonprocurement 
transactions  (grants  and  cooperative 
agreements)  or  as  a  principal  or 
coprincipal  in  any  contract  or 
subcontract  with  the  United  States 
Government.  Dr.  Siddiqui  also  is 
prohibited  from  serving  on  any  Public 
Health  Service  advisory  committee, 
board,  and/ or  peer  review  committee  for 
a  period  of  two  years.  Also,  for  a  two- 
year  period  the  institution  where  he  is 
employed  will  supervise  his 
performance  of  work  on  any  covered 
transaction  including  a  periodic  review 
of  primary  data,  and  certify  the  accuracy 
of  any  such  data  used  in  any  United 
States  Government  Pubfic  Health 
Service  grant  application,  contract 
proposal,  or  which  is  otherwise  publicly 
reported.  He  has  agreed  to  submit  a 
letter  to  the  journal  Biochemica  et 
Biophysica  Acta  (BBA)  to  retract  the 
article  entitled  "Purification  and 


Administration  for  Children  and 
Families 

Changing  the  Culture  of  Welfare 
Demons^ation 

AGENCY:  Administration  for  Children 
and  Families,  Department  of  Health  and 
Human  Services. 
ACTION:  Announcement  of  the 
availability  of  funds  and  request  for 
applications  to  create  and  test  various 
cultural  change  models  for  adoption  by 
welfare  offices  throughout  the  nation. 


SUMMARY:  The  Administration  for 
Children  and  Families  (ACF)  announces 
the  availability  of  Federal  funding  to 
participate  in  intensive  joint  planning 
and  development  activities  that  would 
reinforce  the  concept  of  the  temporary 
nature  of  welfare,  and  promote  self- 
sufficiency  and  employment.  Funding 
imder  this  announcement  is  authorized 
by  section  1110  of  the  Social  Security 
Act  governing  Social  Services  Research 
and  Demonstration  activities. 
DATES:  The  closing  date  for  submission 
of  applications  is  August  25. 1995. 
ADDRESSES:  Application  receipt  point: 
Department  of  Health  and  Human 
Services.  Administration  for  Children 
and  Families,  Division  of  Discretionary 
Grants,  370  L'Enfant  Promenade,  S.W.. 
6th  Floor,  Mailstop  6C-462  Washington, 
DC  20447.  William  McCarron,  Grants 
Officer. 

Hand  delivered  appUcations  are 
accepted  during  the  normal  working 
hours  of  8:00  a.m.  to  4:30  p.m..  Monday 
through  Friday,  on  or  prior  to  the 
established  closing  date  at: 
Administration  for  Children  and 
Families,  Division  of  Discretionary 
Grants,  6th  Floor,  ACF  Guard  Station, 
901  D  Street  S.W.,  Washington  DC 
20447. 

FOR  FURTHER  INFORMATION  CONTACT: 
Yvonne  C.  Howard,  Project  Officer, 
Administration  for  Children  and 
Families,  Office  of  Family  Assistance. 
370  L'Enfant  Promenade,  S.W.,  5th 
Floor.  Washington,  DC  20447. 
Telephone  (202)  401-4619. 


SUPPlfMENTARY  INFORMATION:  The 
Administration  for  Children  and 
Families  (ACF)  annoimces  that 
competing  applications  are  being 
accepted  for  Federal  financial  assistance 
to  participate  in  intensive  joint  planning 
and  development  activities  that  would 
reinforce  the  concept  of  the  temporary 
nattue  of  welfare,  and  promote  self- 
sufficiency  and  employment.  An  initial 
financial  award  for  12  months,  for  up  to 
8  sites  will  be  made  under  this 
announcement.  The  Department  will 
fund  up  to  four  (4)  grantees  who  will  be 
selected  on  a  competitive  basis  to 
receive  second  year  continuation  grants 
for  implementation  of  cultural  change 
models.  The  recipients  will  be  expected 
to  enter  into  a  cooperative  agreement 
with  ACF. 

This  program  announcement  consists 
of  four  parts.  Part  I  provides  background 
information  about  the  Chan^g  the 
Cuhure  of  Welfare  (CCW) 
demonstration.  Part  II  describes  the 
activities  supported  by  this 
annoimcement  and  application 
requirements.  Part  ID  describes  the 
application  review  process.  Part  IV 
provides  information  and  instructions 
for  the  development  and  submission  of 
applications.  The  forms  to  be  used  for 
submitting  an  application  follow  Part 
IV. 

Part  I — Introduction 

Current  welfare  reform  proposals 
emphasize  work,  responsibility  and  the 
temporary  nature  of  welfare.  The  focus 
of  the  Aid  to  Families  with  Dependent 
Children  (AFDC)  program  is  changing 
bom  providing  benefits  to  preventing 
welfare  dependency.  There  is  growing 
consensus  that  AFDC  benefits  should  be 
transitional,  time-limited  assistance, 
requiring  a  goal-oriented  partnership 
between  the  welfare  agency  and  the 
AFDC  client.  Such  a  partnership  should 
be  designed  to  help  the  client  recognize 
the  value  of  work  and  construct  a  plan 
to  enter  the  job  market  and/or  training 
to  quickly  achieve  economic  self- 
sufficiency. 

Welfare  reform  initiatives  in  the  1980s 
and  1990s  exemplify  States'  efforts  to 
seek  alternative  methods  of  reducing 
welfare  dependency.  Reform  has 
primarily  been  sought  through  waivers 
of  statutory  provisions,  seen  as  barriers 
to  achieving  economic  independence.  In 
the  welfare  debate,  another  emerging 
issue  has  been  the  need  for  a  radical 
culture  change  in  the  welfare  system 
and  the  methods  of  assistance  provided 
to  Uie  AFDC  families. 


Part  n — Proiect  Design 

Purpose 

The  purpose  of  the  demonstration 
project  is  to  provide  an  opportunity  for 
State/local  IV-A  agencies  who:  (Ij  want 
to  design  and  implement  culttual 
change  strategies  or  (2)  are  already 
implementing  cultural  change  strategies 
successfully  but  want  to  further  expand 
their  initiatives,  to  focus  more  strongly 
on  work,  and  make  the  system  more 
supportive  of  self-sufficiency  efforts. 

State  and  local  welfare  agencies  are 
on  the  front  line  of  the  needed  culture 
change  since  change  must  begin  where 
the  client  meets  the  worker.  In  focusing 
on  what  the  client  needs  to  become  self- 
sufficient,  workers,  supervisors,  and 
administrators  must  view  their  jobs  in  a 
broader  context.  Workers  must  be 
empowered  to  participate  in  changing 
the  culture  of  the  welfare  office  and 
helping  clients  move  from  dependence 
to  independence. 

This  culture  change  may  be  achieved 
by  a  variety  of  different  approaches, 
including  changes  in  management  style, 
stafi  training,  performance  measurement 
and  changes  to  the  AFDC  and  JOBS 
rules  which  are  perceived  to  impede  the 
transition  from  welfare  dependency  to 
economic  self-sufficiency. 

Sites  will  need  to  create  and  test 
cultural  change  models  and  look  at  the 
impacts,  costs,  and  benefits  of  their 
models.  They  will  need  to  demonstrate 
how  the  model  can  be  expanded  and 
provide  up-fix)nt  delivery  of  services  to 
promote  employment  opportimities  and 
portray  welfare  as  a  transitional 
program. 

They  will  need  to  also  demonstrate 
how  the  job  of  the  AFDC  worker  has 
changed,  or  will  change,  from  one  of 
determining  eligibility  and  payment 
accuracy  to  one  of  financial  consultant/ 
customer  service  agent.  This  role 
includes  working  with  the  client  to 
explore  options  and  alternatives  to 
public  assistance,  resources  available  in 
the  commimity  to  meet  inunediate 
client  needs,  demonstrating  the 
financial  benefits  of  employment  vs. 
receipt  of  welfare,  and  marketing 
(employment  opportunities  to  the  client, 
and  clients  to  potential  employers)  etc. 

Eligible  Applicants 

Financial  assistance  under  this 
announcement  is  limited  to  State  and 
local  IV-A  agencies.  An  applications 
fit)m  a  local  IV-A  agency  must  be 
approved  by  the  State  IV-A  agency. 

ACF  is  interested  in  providing 
financial  support  to  IV-A  agencies  with 
experience  in,  or  a  demonstrated 
commitment  to  changing  the  culture  of 


welfare.  Examples  of  cultiu^  change 
include: 

1.  Training  management  and  staff,  as 
part  of  a  overall  process  redesign  geared 
toward  employment  and  self- 
sufficiency,  including  customer 
relations  training. 

2.  Improving  and  modifying 
technology  to  support  the  line  worker's 
ability  to  service  clients. 

3.  Implementing  performance 
standards  for  evaluating  staff  with  an 
emphasis  on  job  placement  standards  as 
an  important  criteria. 

4.  Establishing  new  criteria  and 
incentives  to  reward  staff  participating 
in  and  promoting  cultural  change 
activities. 

5.  Implementing  a  competency-based 
case  management  system. 

6.  Reclassifying  personnel  positions  to 
upgrade  eligibility  determination  staff. 

7.  Co-locating  administrative  and 
client  service  delivery  staff  working  on 
AFDC  and  JOBS.  Combining  income 
maintenance  and  JOBS  responsibilities 
in  one  worker. 

8.  Implementing  more  intensive 
interventions  to  accommodate  harder- 
to-serve  populations  which  would 
include  individuals  with  learning 
disabilities  and/or  developmental 
disabilities. 

9.  Establishing  with  educational 
institutions  such  as  community 
colleges,  training  institutions  and  local 
employers,  short  term  com{>etency- 
based  training  programs  linked  to  actual 
jobs. 

Minimum  Requirements  for  Project 
Design. 

In  order  to  comi>ete  successfully  in 
response  to  this  announcement,  the 
applicant  should  develop  a  plan  which: 

•  Includes  an  outline  and  discussion 
of  ciurent,  or  planned  culture  change 
activities  at  the  proposed  demonstration 
sites.  This  outline  should  include  a 
description  of  the  specific  features/ 
components  and  services  that  are 
involved  with,  or  impacted  by  culture 
change  activities,  relevant  demographics 
of  the  demonstration  site,  and  the  level 
of  agency  commitment  and  community 
collaboration. 

•  Describes  how  the  applicant 
proposes  to  expand  existing  culture 
change  strategies  and  how  these 
strategies  will  involve  a  coordinated, 
integrated  approach  among,  at 
minimum,  AFDC/JOBS  staff. 

•  Demonstrates  how  this  model  will 
increase  the  experiential/research 
information  we  now  have  of  what  AFDC 
clients  need  to  become  self-sufficient. 

•  Demonstrates  how  the  model  (or 
parts  thereof)  can  be  replicated  in  other 
localities. 
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•  Includes  methods  for  measuring  the 
effects  of  the  demonstration  on  AFDC/ 
JOBS  participants,  e.g.  increased 
participation,  employment/ earnings; 
reduced  welfare  dependency. 

•  Describes  how  a  cost/beneRt 
analysis  will  compare  the  direct  and 
indirect  costs  with  the  financial  and 
non-financial  benefits  of  the  program 
from  the  point  of  view  of  the 
participants:  the  government  (Federal, 
State,  and  local);  and  the  taxpayer. 

•  Includes  the  applicant's  approach 
for  providing  assistance  and  training  to 
State  and  county  demonstration  project 
staff,  as  needed. 

•  Provides  information  about  other 
(State,  local,  community)  resources  the 
site  will  use  to  support  this  effort, 
including  financial  support  (if  any)  for 
the  demonstration,  in  addition  to 
Federal  funding. 

•  Provides  for  travel  to  Washington, 
DC  (2  times)  and  one  site  visit  to 
another  project  for  up  to  three  people. 

In  recognition  of  the  scope  oi  the 
initiative,  the  potential  difficxilty  in 
successfully  implementing  and 
operationalizing  agency  culture  change, 
and  the  significance  of  the  initiative  for 
public  policy,  ACF  has  determined  that 
a  close,  cooperative  working 
relationship  between  the  ACT  and  the 
selected  States  will  greatly  further  the 
public  interest.  Therefore,  the  awards 
made  under  this  announcement  will  be 
cooperative  agreements  between  ACF 
and  the  selected  State  IV-A  agencies.  It 
is  anticipated  that  ACF  will  be  involved 
in  the  performance  of  the  initiative  in 
the  following  manner: 

•  ACT,  working  in  cooperation  with 
the  State,  will  review  and  comment  on 
the  agency's  cultiiral  change  strategies 
to  ensure  that  the  project  meets 
specified  goals  and  objectives. 

•  ACT  will  conduct  site  visits, 
teleconferences,  and  meetings,  as 
appropriate,  to  provide  technical 
assistance. 

•  ACT  will  facilitate  information 
sharing  and  discussions  across  sites. 

The  above-cited  areas  of  involvement 
are  illustrative  of  the  anticipated  level  of 
Federal  involvement  with  the  selected 
States  in  the  initiative.  The  exact 
activities  will  be  detailed  in  the 
Cooperative  Agreement  which  will  be 
developed  with  each  selected  State. 

Project  Duration 

The  length  of  the  project  should  not 
exceed  two  years  (24  months).  This 
announcement  is  soliciting  applications 
for  two-year  projects.  Awards,  on  a 
competitive  basis,  will  be  for  an  initial 
one-year  budget  period  for  the  design 
and  planning  of  the  project.  Up  to  eight 
recipients  of  this  initial  award  will 


compete  among  themselves  for  the  four 

(4)  continuation  awards.  Four  awards 
for  project  implementation,  beyond  the 
one-year  budget  period  but  within  the 
two-year  project  pwriod  will  be 
entertained,  subject  to  availability  of 
funds,  satisfactory  progress  of  the 
recipient,  and  a  determination  that 
continued  funding  would  be  in  the  best 
interest  of  the  Government. 

Federal  Share  of  the  Project 

The  maximum  Federal  share  of  the 
Project  is  not  to  exceed  $1.8  million  for 
the  two-year  project  pjeriod,  subject  to 
the  availability  of  funds.  The  maximum 
Federal  share  for  the  first  year  budget 
period  will  be  $400,000  divided  among 
up  to  eight  recipients.  The  maximum 
Federal  share  for  the  second  year 
continuation  grants  will  be  $1.4  million 
divided  among  four  recipients. 

Matching  Requirement 
Applicants  must  provide  at  least  five 

(5)  percent  of  the  total  cost  of  the 
project.  The  total  approved  cost  of  the 
project  is  the  sum  of  the  ACT  share  and 
the  non-Federal  share.  The  non-Federal 
share  may  be  met  by  cash  or  in-kind 
contributions,  although  applicants  are 
encouraged  to  meet  their  match 
requirements  through  cash 
contributions.  Therefore,  a  project 
requesting  $50,000  in  Federal  funds 
must  include  a  match  of  at  least  $2,632 
(i.e.,  5  percent  of  the  sxmi  of  the  Federal 
and  the  non-Federal  cost  of  the  project). 
The  successful  applicant's  match  must 
be  met  by  the  completion  of  the  project 
period. 

The  recipient  will  be  required  to 
provide  the  agreed  upon  non-Federal 
share,  even  if  it  exceeds  the  required 
match  stated  above.  Therefore, 
applicants  should  ensure  that  any 
amount  proposed  as  matching  funds  is 
committed  to  the  project  prior  to 
inclusion  in  its  budget. 

Anticipated  Number  of  Projects  to  be 
Funded 

Up  to  eight  projects  will  be  funded 
under  this  announcement. 

Part  ni— The  Review  Process 

A.  Review  Process  and  Funding 
Decisions 

Timely  appUcations  from  eligible 
applicants  will  be  reviewed  and  scored 
competitively.  Reviewers  will  use  the 
evaluation  criteria  listed  below  to 
review  and  score  the  application. 

In  addition  ACT  may  refer 
applications  to  other  Federal  or  non- 
Federal  funding  sources  when  it  is 
determined  to  be  in  the  best  interest  of 
the  Federal  Government  or  the 
applicant.  It  may  also  solicit  comments 


from  ACT  Regional  Office  staff,  other 
Federal  agencies,  interested  foundations 
and  national  organizations.  These 
comments  along  with  those  of  the 
reviewers  will  be  considered  by  ACT  in 
making  the  funding  decision. 

In  making  a  funding  decision,  ACT 
may  give  preference  to  applications 
which  reflect  experience  in  working 
with  the  cultural  change  strategies  since 
such  experience  on  the  part  of  a 
recipient  has  the  potential  to 
substantially  improve  the  development 
of  a  culture  change  model. 
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B.  Evaluation  Criteria 

Using  the  evaluation  criteria  below, 
reviewers  will  review  and  score  each 
application.  Applicants  should  insure 
that  they  address  each  minimum 
requirement  listed  above. 

Reviewers  will  determine  the 
strengths  and  weaknesses  of  each 
application  in  terms  of  the  appropriate 
evaluation  criteria  listed  below,  provide 
comnrents,  and  assign  numerical  scores. 
The  point  value  following  each  criterion 
heading  indicates  the  maximum 
numerical  weight  that  each  criterion 
may  be  given  in  the  review  process. 

Review  Criteria 

(1)  Knowledge  of  Changing  the  Culture 
of  Welfare  (25  points) 

The  applicant's  proposal  should 
demonstrate  a  good  understanding  of 
the  project  design  and  the  tasks  and 
objectives  involved  in  the  project.  The 
application  should  provide:  (a)  evidence 
of  organizational  experience  in  changing 
the  culture  of  welfare  and/or  (b) 
evidence  of  commitment  to  planning 
and  implementing  agency  cultural 
change  activities.  The  discussion  should 
also  reflect  a  clear  understanding  of 
"cultiu«"  change  and  the  c\irrent 
emphasis  on  work  and  responsibility 
and  transitional  benefits. 

(2)  Approach  and  Project  Design  (30 
points) 

The  application  should  include:  (a)  an 
outline  of  the  project  design  which  takes 
into  account  specific  features  the 
applicant  wishes  to  address,  the 
objectives,  component(s)  and  services 
that  will  be  impacted  by  the  culture 
change  strategies;  (b)  a  description  of 
how  the  applicant  will  involve  agency 
staff  (AFDC  and  JOBS)  in  the  planning 
process,  which  staff  (front-line  worker/ 
management  etc.).  and  the  level  of  staff 
involvement;  and  (c)  the  applicant's 
approach  for  providing  assistance  and 
training  to  agency  staff  to  enable  their 
full  participation  in  the  planning 
process. 


(3)  PubUc— Private  Partnerships  (15 
points) 

In  order  to  maximize  the  potential 
resources  of  the  community  to  provide 
options  and  alternatives  to  the  public 
welfare  system,  the  applicant  should 
provide  evidence  of  coordination  and      ^ 
commitments  by  public,  private,  non- 
profit, commimity  organizations  and 
businesses  to  support  changing  the 
culture  of  welfare. 

(4)  Methodology  (5  points) 

The  application  should  describe 
proposed  methodology  for  measuring 
the  effects  of  the  planned  demonstration 
on  AFDC/ JOBS  participants  and  the 
extent  to  which  the  experiential/ 
research  knowledge  will  be  increased. 

(5)  Staff  Skills  and  ResponsibiUties  (20 
points) 

It  has  been  our  experience  that  in 
order  for  demonstrations  of  this  scope  to 
be  successful,  the  support  and 
commitment  of  the  administrators  at  the 
highest  levels  of  the  agency  are 
necessary.  Demonstrations  such  as  this 
are  under  tight  time  constraint^  and 
require  innovation  and  flexibility.  For 
example,  it  may  be  necessary  from  time 
to  time  to  provide  exceptions  to  normal 
administrative  processes  or  to  establish 
expedited  processes.  Thus  the  support 
and  commitment  of  senior  official  to 
accomplish  the  many  tasks  involved  is 
critical.  The  application  should  discuss 
this  issue  and  indicate  the  level  of 
commitment  to  the  demonstration 
which  is  proposed.  The  application 
should  list  key  individuals  who  will 
work  on  the  project  along  with  a  short 
description  of  the  nature  of  their 
contribution.  Summarize  the 
background  and  experience  of  the 
project  director  and  key  project  staff. 

(6)  Budget  Appropriateness  (5  points) 

The  application  should  demonstrate 
that  the  project's  costs  are  reasonable  in 
view  of  the  anticipated  results  and 
benefits.  Applicants  may  refer  to  the 
budget  information  presented  in  the 
Standard  Forms  424  and  424A. 

Part  rv — Instructions  for  the 
Development  and  Submission  of 

Applications 

This  part  contains  information  and 
instructions  for  submitting  applications 
in  response  to  this  announcement. 
Application  forms  are  provided  as  part 
of  this  announcement  along  with  a 
checklist  for  assembling  an  application 
package. 


A.  Required  Notification  of  the  State 
Single  Point  of  Contact 

This  program  aimoimcement  is 
covered  under  Executive  Order  12372. 
Intergovernmental  Review  of  Federal 
Programs,  and  45  CFR  Part  100, 
Intergovernmental  Review  of 
Department  of  Health  and  Human 
Services  Program  and  Activities.  Under 
the  Order.  States  may  design  their  own 
processes  for  reviewing  and 
commenting  on  proposed  Federal 
assistance  under  covered  programs. 

All  States  and  Territories  except 
Alabama.  Alaska.  Colorado. 
Connecticut.  Hawaii.  Idaho.  Kansas, 
Louisiana.  Minnesota.  Montana, 
Nebraska,  Oklahoma,  Oregon,  Virginia. 
Pennsylvania,  South  Dakota, 
Washington.  American  Samoa  and 
Palau  have  elected  to  participate  in  the 
Executive  Order  process  and  have 
established  Single  Points  of  Contact 
(SPOCs).  listed  at  the  end  of  this 
announcement.  Applicants  from  these 
nineteen  jurisdictions  need  take  no 
action  regarding  E.O.  12372.  Applicants 
for  projects  to  be  administered  by 
Federally-riecognized  Indian  Tribes  are 
also  exempt  from  the  requirements  of 
E.O.  12372.  Otherwise,  applicants 
should  contact  their  SPOCs  as  soon  as 
possible  to  alert  them  of  the  prospective 
applications  and  receive  any  necessary 
instructions.  Applicants  must  submit 
any  required  material  to  the  SPOCs  as 
soon  as  possible  so  that  the  program 
office  can  obtain  and  review  SPOC 
comments  as  part  of  the  award  process. 
It  is  imperative  that  the  applicant 
submit  all  required  materials,  if  any,  to 
the  SPOC  and  indicate  the  date  of  this 
submittal  (or  the  date  of  contact  if  no 
submittal  is  required)  on  the  Standard 
Form  424,  item  16a. 

Under  45  CFR  100.8(a)(2).  a  SPOC  has 
60  days  fixim  the  application  deadline  to 
comment  on  proposed  new  or 
competing  continuation  awards.  SPOCs 
are  encouraged  to  eliminate  the 
submission  of  routine  endorsements  as 
official  recommendations.  Additionally, 
SPOCs  are  requested  to  clearly 
differentiate  between  mere  advisory 
comments  and  those  official  State 
process  recommendations  which  may 
trigger  the  "accommodate  or  explain" 
rule. 

When  comments  are  submitted 
directly  to  ACT.  they  should  be 
addressed  to:  Department  of  Health  and 
Human  Services,  Administration  for 
Children  and  Families.  Division  of 
Discretionary  Grants.  370  L'Enfant 
Promenade,  S.W.,  6th  Floor.  Mailstop 
6C-462,  Washington,  D.C.  20447. 

Refer  to  the  beginning  of  this 
announcement  under  the  heading 


ADDRESSES,  for  hand  deUvered 
applications. 

B.  Deadline  for  Submittal  of 
Applications 

The  closing  date  for  submittal  of 
applications  under  this  program 
announcement  is  found  at  the  beginning 
of  this  announcement  under  the  heading 
DATES.  Applications  shall  be  considered 
as  meeting  the  aimounced  deadline  if 
they  are  either: 

1.  Received  on  or  before  the  deadline 
date  at  the  receipt  point  specified  in  this 
program  announcement,  or 

2.  Sent  on  or  before  the  deadline  date 
and  received  by  ACT  in  time  for  the 
independent  review.  Applicants  are 
cautfcned  to  request  a  legibly  dated 
receipt  from  a  commercial  carrier  or 
U.S.  Postal  Service.  Private  metered 
postmarks  shall  not  be  acceptable  as 
proof  of  timely  mailing. 

Late  Applications:  Applications 
which  do  not  meet  the  criteria  in  1  and 
2  above  are  considered  late  applications. 
ACT  shall  notify  each  late  applicant  that 
its  application  will  not  be  considered  in 
the  current  competition. 

Extension  of  Deadlines:  ACT  may 
extend  the  deadline  for  all  applicants 
because  of  acts  of  God,  such  as  Hoods, 
hurricanes,  etc..  or  when  there  is 
widespread  disruption  of  mails. 
However,  if  ACF  does  not  extend  the 
deadline  for  all  applicants,  it  will  not 
extend  the  deadline  for  any  applicants. 

C.  Instructions  for  Preparing  the 
Application 

In  order  to  assist  applicants  in 
completing  the  application,  the 
Standard  Forms  424  and  424A,  required 
certifications,  and  a  list  of  SPOCs  have 
been  included  at  the  end  of  Part  IV  of 
this  announcement.  Please  reproduce 
single-sided  copies  of  these  forms  from 
the  reprinted  forms  and  type  your 
information  onto  the  copies. 

Please  prepare  your  application  in 
accordance  with  the  following 
instructions: 

1.  SF  424  Page  1.  Application  Cover 
Sheet 

Please  read  the  following  instructions 
before  completing  the  application  cover 
sheet.  An  explanation  of  each  item  is 
included.  Complete  only  the  items 
specified. 

Item  1.  Tyi>e  of  Submission — ^Non- 
Construction. 

Item  2.  Date  Submitted  and  Applicant 
Identifier — Date  application  is 
submitted  to  ACT  and  applicant's  owoi 
internal  control  number,  if  applicable. 

Item  3.  Date  Received  By  State — State 
use  only  (if  applicable). 

Item  4.  Date  Received  by  Federal 
Agency — Leave  blank. 
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Item  5.  Applicant  Information. 
Legal  Name— Enter  the  legal  name  of 
applicant  organization.  For  applications 
developed  jointly,  enter  the  name  of  the 
lead  organization  only.  There  must  be  a 
single  applicant  for  each  application. 

Organizational  Unit — ^Enter  the  name 
of  the  primary  unit  within  the  applicant 
organization  which  will  actually  carry 
out  the  project  activity.  If  this  is  the 
same  as  the  applicant  organization, 
leave  the  organizational  unit  blank. 

Address — Enter  the  complete  address 
that  the  organization  actually  uses  to 
receive  mail,  since  this  is  the  address  to 
which  all  correspondence  will  be  sent. 
Do  not  include  both  street  address  and 
P.O.  box  nimiber  unless  both  must  be 
used  in  mailing. 

Name  and  telephone  number  of  the 
person  to  be  contacted  on  matters 
involving  this  application  (give  area 
code) — &iter  the  full  name  and 
telephone  number  of  a  person  who  can 
respond  to  questions  about  the 
application.  This  person  should  be 
accessible  at  the  address  given. 

Item  6.  Employer  Identification 
Number  (EIN) — Enter  the  employer 
identification  number  of  the  applicant 
organization,  as  assigned  by  the  Internal 
Revenue  Service,  including,  if  known, 
the  Central  Registry  System  suffix. 
Item  7.  Type  of  Applicant — Self- 
explanatory. 
Item  8.  Type  of  Application — New. 
Item  9.  Name  of  Federal  Agency — 
DHHS/ACF. 

Item  10.  Catalog  of  Federal  Domestic 
Assistance  Number — 93.647. 

Item  11.  Descriptive  Title  of 
Applicant's  Project— Changing  the 
Culture  of  Welfare. 

Item  12.  Areas  Affected  by  Project- 
Leave  Blank. 

Item  13.  Proposed  Project— Enter  the 
desired  start  date  for  the  project  and 
projected  completion  date.  The  project 
period  must  begin  no  later  than 
September  30,  1995. 

Item  14.  Congressional  District  of 
Applicant/Project — Enter  the  number  of 
the  Congressional  district  where  the 
applicant's  principal  office  is  located. 

Items  15.  Estimated  Funding  Levels— 
In  completing  15a  through  15f,  the 
dollar  amounts  entered  should  reflect 
the  total  amount  requested  for  the  first 
12-month  budget  period. 

Item  15a.  Enter  the  amount  of  Federal 
funds  requested  in  accordance  with  the 
preceding  paragraph.  This  amount 
should  be  no  greater  than  the  maximum 
amount  available  under  this 
announcement  for  the  first  12-raonth 
budget  period. 

Items  15b-e.  Enter  the  amount(s)  of 
funds  from  non-Federal  sources  that 
will  be  contributed  to  the  proposed 


project.  Items  b-e  are  considered  cost- 
sharing  or  matching  funds. 

Item  15f.  Enter  the  estimated  amount 
of  income,  if  any,  expected  to  be 
generated  from  the  proposed  project.  Do 
not  add  or  subtract  this  amount  from  the 
total  project  amount  entered  imder  item 
15g.  Describe  the  nature,  source  and 
anticipated  use  of  this  income  in  the 
Project  Narrative  Statement. 

Item  15g.  Enter  the  sum  of  items  15a- 
15e. 

Item  16a.  Is  Application  Subject  to 
Review  By  State  Executive  Order  12372 
Process?— Check  Yes  if  your  State 
participates  in  the  E.0. 12372  process. 
Enter  the  date  the  application  was  made 
available  to  the  State  for  review.  Select 
the  appropriate  SPOC  from  the  listing 
provided  at  the  end  of  Part  IV.  The 
review  of  the  application  is  at  the 
discretion  of  the  SPOC. 

Item  16b.  Is  AppUcation  Subject  to 
Review  By  State  Executive  Order  12372 
Process?— Check  No  if  the  program  has 
not  been  selected  by  State  for  review. 

fteni  17.  Is  the  Applicant  Delinquent 
on  any  Federal  Debt?— Check  the 
appropriate  box.  This  question  applies 
to  the  applicant  organization,  not  the 
person  who  signs  as  the  authorized 
•representative.  Categories  of  debt 
include  audit  disallowances,  loans  and 
taxes. 

Item  18.  To  the  best  of  my  knowledge 
and  belief,  all  data  in  this  application/ 
preapplication  are  true  and  correct.  The 
document  has  been  duly  authorized  by 
the  governing  body  of  the  applicant  and 
the  applicant  will  comply  with  the 
attached  assurances  if  the  assistance  is 
awarded. — To  be  signed  by  the 
authorized  representative  of  the 
applicant.  A  copy  of  the  governing 
body's  authorization  for  signature  of  this 
application  by  this  individual  as  the 
official  representative  must  be  on  file  in 
the  applicant's  office,  and  may  be 
requested  from  the  applicant. 

Item  18a-c.  Typed  Name  of 
Authorized  Representative,  Title. 
Telephone  Number — Enter  the  name, 
title  and  telephone  number  of  the 
authorized  representative  of  the 
applicant  organization. 

Item  18d.  Signature  of  Authorized 
Representative — Signattire  of  the 
authorized  representative  named  in  Item 
18a.  At  least  one  copy  of  the  application 
must  have  an  original  signature.  Use 
colored  ink  (not  black)  so  that  the 
original  signature  is  easily  identified. 

Item  18e.  Date  Signed— Enter  the  date 
the  application  was  signed  by  the 
authorized  representative. 


2.  SF  424A— Budget  Information— Non- 
Construction  Programs 


Federal  Register  /  Vol.  60,  No.  122  /  Monday,  June  26.  1995  /  Notices 


32969 


This  is  a  form  used  by  many  Federal 
agencies.  For  this  application,  Sections 
A,  B,  C,  and  E  are  to  be  completed. 
Sections  D  and  F  do  not  need  to  be 
completed. 

Section  A— Budget  Summary.  Line  1: 

Column  (a):  Enter  Changing  the  Culture 

of  Welfare; 
Column  (b):  Enter  93.647. 
Columns  (c)  and  (d):  Leave  blank. 
Columns  (e),  (f)  and  (g):  Enter  the 
appropriate  amounts  needed  to 
support  the  project  for  the  first  budget 
period. 

Section  B— Budget  Categories.  This 
budget  should  include  the  Federal  as 
well  as  non-Federal  funding  for  the 
proposed  project  for  the  first  12-month 
budget  period.  The  budget  should  relate 
to  item  15g,  total  funding,  on  the  SF 
424.  Under  colimm  (5),  enter  the  total 
requirements  for  funds  (Federal  and 
non-Fedieral)  by  object  class  category. 

A  separate  budget  justification  should 
be  included  to  explain  fully  and  justify 
items,  as  indicated  below.  The  types  of 
information  to  be  included  in  the 
justification  are  indicated  under  each 
category. "The  budget  justification 
should  immediately  follow  the  second 
pageoftheSF424A. 

Personnel — Line  6a.  Enter  the  total 
costs  of  salaries  and  wages  of  applicant/ 
grantee  staff.  Do  not  include  the  costs  of 
consultants,  which  should  be  included 
on  line  6h,  Other. 

Justification:  Identify  the  staff,  if 
known,  specify.  Specify  by  title  or  name 
the  percentage  of  time  allocated  to  the 
project,  the  individual  annual  salaries, 
and  the  cost  to  the  project  (both  Federal 
and  non-Federal)  of  the  organization's 
staff  who  will  be  working  on  the  project. 

Fringe  Benefits — Line  6b.  Enter  the 
total  costs  of  fWnge  benefits. 

Justification:  Provide  a  break -down  of 
amounts  and  percentages  that  comprise 
fringe  benefit  costs,  such  as  health 
insurance,  PICA,  retirement  insurance, 
etc. 

Tmvel — 6c.  Enter  total  costs  of  out-of- 
town  travel  (travel  requiring  per  diem) 
for  staff  of  the  project.  Do  not  enter  costs 
for  consultant's  travel  or  local 
transportation,  which  should  be 
included  on  Line  6h,  Other. 

Justification:  Include  the  name(s)  of 
traveler(s),  total  number  of  trips, 
destinations,  length  of  stay, 
transportation  costs  and  subsistence 
allowances. 

Equipment — Line  6d.  Enter  the  total 
costs  of  all  equipment  to  be  acquired  by 
the  project.  For  grants  governed  by  the 
administrative  requirements  of  45  CFR 
part  74,  equipment  means  an  article  of 


nonexpendable  tangible  personal 
property  having  an  acquisition  cost  of 
$5000  or  more  per  unit  and  a  useful  life 
of  more  than  one  year.  For  grants 
governed  by  the  administrative 
requirements  of  45  CFR  part  92. 
equipment  is  tangible,  nonexpendable 
personal  property  having  a  useful  life  of 
more  than  one  year  and  an  acquisition 
cost  of  $5,000  or  more  per  unit. 

Justification:  Equipment  to  be 
purchased  with  Federal  funds  must  be 
justified.  The  equipment  must  be 
required  to  conduct  the  project,  and  the 
applicant  organization  or  its  subgrantees 
must  not  have  the  equipment  or  a 
reasonable  facsimile  available  to  the 
project.  The  justification  also  must 
contain  plans  for  future  use  or  disposal 
of  the  eouipment  after  the  project  ends. 

Supplies — Line  6e.  Enter  the  total 
costs  of  all  tangible  expendable  personal 
property  (supplies)  other  than  those 
included  on  Line  6d. 

Justification:  Specify  general 
categories  of  supplies  and  their  costs. 

Contractual — Une  6f.  Enter  the  total 
costs  of  all  contracts,  including 
procurement  contracts  (except  those 
which  belong  on  other  lines  such  as 
equipment,  supplies,  etc.)  and  contracts 
with  secondary  recipient  organizations. 
Also  include  any  contracts  with 
organizations  for  the  provision  of 
technical  assistance.  Do  not  include 
payments  to  individuals  on  this  line. 

Justification:  Attach  a  list  of 
contractors,  indicating  the  names  of  the 
organizations,  the  purposes  of  the 
contracts,  and  the  estimated  dollar 
amounts  of  the  awards  as  part  of  the 
budget  justification.  Whenever  the 
applicant/grantee  intends  to  delegate 
part  or  all  of  the  program  to  another 
agency,  the  applicant/grantee  must 
complete  this  section  (Section  B,  Budget 
Categories)  for  each  delegate  agency  by 
agency  title,  along  with  the  supporting 
information.  The  total  cost  of  all  such 
agencies  will  be  part  of  the  amount 
shown  on  Line  6f.  Provide  backup 
documentation  identifying  the  name  of 
contractor,  purpose  of  contract,  and 
major  cost  elements. 

Construction — Line  6g.  Not 
applicable.  New  construction  is  not 
allowable. 

Other— Line  6h.  Enter  the  total  of  all 
other  costs.  Where  applicable,  such 
costs  may  include,  but  are  not  limited 
to:  insurance;  medical  and  dental  costs; 
noncontractual  fees  and  travel  paid 
directly  to  individual  consultants;  local 
transportation  (all  travel  which  does  not 
require  per  diem  is  considered  local 
travel);  space  and  equipment  rentals; 
printing  and  publication;  computer  use; 
training  costs,  including  tuition  and 
stipends;  training  service  costs. 


including  wage  payments  to  individuals 
and  supportive  service  payments;  and 
staff  development  costs.  Note  that  costs 
identified  as  miscellaneous  and 
honoraria  are  not  allowable. 

Justification:  Specify  the  costs 
included. 

Total  Direct  Charges — Line  6i.  Enter 
the  total  of  Lines  6a  through  6h. 

Indirect  Charges — 6j.  Enter  the  total 
amount  of  indirect  charges  (costs).  If  no 
indirect  costs  are  requested,  enter  none. 
Local  and  State  governments  should 
enter  the  amount  of  indirect  costs 
determined  in  accordance  with  HHS 
requirements.  When  an  indirect  cost 
rate  is  requested,  these  costs  are 
included  in  the  indirect  cost  pool  and 
should  not  be  charged  again  as  direct 
costs  to  the  grant.  In  the  case  of  training 
grants  to  other  than  State  or  local 
governments  (as  defined  in  title  45, 
Code  of  Federal  Regulations,  part  74), 
the  Federal  reimbursement  of  indirect 
costs  will  be  limited  to  the  lesser  of  the 
negotiated  (or  actual)  indirect  cost  rate 
or  8  percent  of  the  amount  allowed  for 
direct  costs,  exclusive  of  any  equipment 
charges,  rental  of  space,  tuition  and  fees, 
post-doctoral  training  allowances, 
contractual  items,  and  alterations  and 
renovations. 

Justification:  Enclose  a  copy  of  the 
indirect  cost  rate  agreement,  if 
applicable. 

Total— Line  6k.  Enter  the  total 
amounts  of  Unes  6i  and  6j. 

Program  Income — Line  7.  Enter  the 
estimated  amoimt  of  income,  if  any, 
expected  to  be  generated  from  this 
project.  Do  not  add  or  subtract  this 
amount  frt>m  the  total  project  amount. 

Justification:  Describe  the  nature, 
source,  and  anticipated  use  of  program 
income  in  the  Program  Narrative 
Statement. 

Section  C — Non-Federal  Resources. 
This  section  summarizes  the  amounts  of 
non-Federal  resources  that  will  be 
applied  to  the  grant.  On  Unes  8-11,  list 
estimates  for  each  projected  budget 
period  within  the  total  project  period  (if 
an  additional  line  is  needed,  use  line  23 
and  label  it  appropriately).  Enter  total 
amounts  on  line  12. 

In-kind  contributions  are  defined  in 
title  45  of  the  Code  of  Federal 
Regulations,  Part  74.2.,  as  the  value  of 
non-cash  contributions  provided  by 
non-Federal  third  parties.  Third  pairty 
in-kind  contributions  may  be  in  the 
form  of  real  property,  equipment, 
supplies  and  other  expendable  property, 
and  the  value  of  goods  and  services 
directly  benefiting  and  specifically 
identifiable  to  the  project  or  program. 

Justification:  Describe  third  p>arty  in- 
kind  contributions,  if  included. 


Section  D — Forecasted  Cash  Needs. 
Not  applicable. 

Section  E — Budget  Estimate  of  Federal 
Funds  Needed  For  Balance  of  the 
Pmject.  On  lines  16-19,  list  estimates 
for  Federal  assistance  required  for  future 
budget  periods  within  the  total  project 
period.  List  estimated  total  amounts  on 
Une  20. 

Section  F — Other  Budget  Information. 
Not  applicable. 

3.  Program  Narrative  Statement 

The  Program  Narrative  Statement 
should  be  clear,  concise,  and  address 
the  specific  requirements  mentioned 
under  Part  II.  "The  narrative  should  also 
provide  information  concerning  how  the 
application  meets  the  evaluation  criteria 
using  the  following  headings: 

(a)  Knowledge  of  Changing  the 
Culture  of  Welfare; 

(b)  Approach  and  Project  Design; 

(c)  Public-Private  Partnerships; 

(d)  Methodology; 

(e)  Staff  Skills  and  Responsibilities; 

(f)  Budget  Appropriateness. 
The  specific  information  to  be 

included  under  each  of  these  headings 
is  described  in  section  B  of  Part  ID — 
Evaluation  Criteria. 

The  narrative  should  be  tyj>ed  double- 
spaced.  All  pages  of  the  narrative 
(including  charts,  references,  footnotes, 
tables,  maps,  exhibits,  etc.)  must  be 
sequentially  numbered,  beginning  with 
Organizational  Experience.  The  length 
of  the  application,  including  the 
appUcation  forms  and  all  attachments, 
should  not  exceed  125  pages. 

4.  Assurances/Certifications 

Applicants  are  required  to  file  an  SF 
424B,  Assurances — Non-Construction 
Programs,  and  the  Certification 
Regarding  Lobbying.  Both  must  be 
signed  and  returned  with  the 
application.  In  addition,  applicants 
must  certify  their  compliance  with:  (1) 
Drug-Free  Workplace  Requirements;  and 
(2)  Debarment  and  Other 
Responsibilities.  These  certifications  are 
self-explanatory.  Copies  of  these 
assurances  and  certifications  are 
reprinted  at  the  end  of  this 
announcement  and  should  be 
reproduced,  as  necessary.  A  duly 
authorized  representative  of  the 
applicant  organization  must  certify  that 
the  applicant  is  in  compUance  with 
these  assurances  and  certifications.  A 
signature  on  the  SF  424  indicates 
compliance  with  Drug-Free  Workplace 
and  Debarment  notices  and  Public  Law 
103-227,  Part  C— Environmental 
Tobacco  Smoke,  also  known  as  the  Pro- 
Children  Act  of  1994. 
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D.  Checklist  for  a  Complete  Application 

The  checklist  below  is  for  your  use  to 
ensure  that  your  application  package 
has  been  properly  prepared. 
— One  original  application,  signed  and 

dated,  plus  two  copies. 
— Complete  application  length  should 

not  exceed  125  pages. 
— A  complete  application  consists  of  the 

following  items  in  this  order: 

•  Application  for  Federal  Assistance 

(SF  424); 

•  A  completed  SPOC  certification 

with  the  date  of  SPOC  contact  entered 
in  line  16,  page  1  of  the  SF  424  if 
applicable; 

•  Budget  Information — Non- 
construction  programs  (SF  424A); 


•  Budget  Justification  for  SF  424A 
Section  B — Budget  Categories; 

•  Letter  from  the  Internal  Revenue 
Service  to  prove  nonprofit  status,  if 
necessary; 

•  Copy  of  the  applicant's  approved 
indirect  cost  rate  agreement,  if 
appropriate; 

•  Program  Narrative  Statement  (See 
Part  m.  Section  C); 

•  Assurances — Non-construction 
programs  (SF  424B);  and 

•  Certification  Regarding  Lobbying. 

E.  Submitting  the  Application 

Each  application  package  must 
include  an  original  and  two  copies  of 
the  complete  application.  Each  copy 


should  be  stapled  securely.  All  pages  of 
the  narrative  (including  charts,  tables, 
maps,  exhibits,  etc.)  must  be 
sequentially  numbered.  In  order  to 
facilitate  handling,  please  do  not  use 
covers,  binders,  or  tabs. 

Applicant  should  include  a  self- 
addressed,  stamped  acknowledgment 
card.  All  applicants  will  be  notified 
automatically  about  the  receipt  of  their 
application. 

Catalog  of  Federal  Domestic  Assistance 
93.647. 

Dated:  May  22, 1995. 
Lavinia  Limon, 
Director,  Office  of  Family  Assistance. 
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faMtruGtHMM  fiu-  the  SF  424 

This  is  a  standard  fonn  used  by  applicants 
as  a  required  focesheet  for  preapplications 
and  applications  submitted  for  Federal 
assistance.  It  will  be  used  by  Federal  agencies 
to  obtain  applicant  certification  that  States 
which  have  established  a  review  and 
comment  procedure  in  response  to  Executive 
Order  12372  and  have  selected  the  program 
to  be  included  in  their  process,  have  been 
given  an  opportunity  to  review  the 
applicant's  submission. 

Item  and  Entry: 

1.  Self-explanatory. 

2.  Date  application  submitted  to  Federal 
agency  (or  State  if  applicable)  and  applicant's 
control  number  (if  applicable). 

3.  State  use  only  (if  applicable). 

4.  If  this  application  is  to  continue  or 
revise  an  existing  award,  enter  present 
Federal  identifier  number.  If  for  a  new 
project,  leave  blank. 

5.  Legal  name  of  applicant,  name  of 
primary  organizational  unit  which  will 
undertake  the  assistance  activity,  complete 
address  of  the  applicant,  and  name  and 
telephone  number  of  the  person  to  contact  on 
matters  related  to  this  application. 

6.  Enter  Employer  Identification  Number 
(EIN)  as  assigned  by  the  Internal  Revenue 
Service. 

7.  Enter  the  appropriate  letter  in  the  space 
provided. 


8.  Check  appropriate  box  and  enter 
appropriate  letter<s)  in  the  space(8)  provided: 

— "New"  means  a  new  assistance  award. 

— "Continuation"  means  an  extension  for 
an  additional  funding/budget  period  for 
a  project  with  a  projected  completion 
date. 

— "Revision"  means  any  change  in  the 
Federal  Government's  financial 
obligation  or  contingent  liability  from  an 
existing  obligation. 

9.  Name  of  Federal  agency  from  which 
assistance  is  being  requested  with  this 
application. 

10.  Use  the  Catalog  of  Federal  Domestic 
Assistance  number  and  title  of  the  program 
under  which  assistance  is  requested. 

11.  Enter  a  brief  descriptive  title  of  the 
project.  If  more  than  one  program  is 
involved,  you  should  append  an  explanation 
on  a  separate  sheet.  If  appropriate  (e.g., 
construction  or  real  property  projects),  attach 
a  map  showing  project  location.  For 
preapplications,  use  a  separate  sheet  to 
provide  a  summary  description  of  this 
project. 

12.  List  only  the  largest  political  entities 
affected  (e.g..  State,  counties,  cities). 

13.  Self-explanatory. 

14.  List  the  applicant's  Congressional 
District  and  any  District(s)  affected  by  the 
program  or  project 


15.  Amount  requested  or  to  be  contributed 
during  the  first  funding/budget  period  by 
each  contributor.  Value  of  in-kind 
contributions  should  be  included  on 
appropriate  lines  as  applicable.  If  the  action 
will  result  in  a  dollar  change  to  an  existing 
award,  indicate  only  the  amount  of  the 
change.  For  decreases,  enclose  the  amounts 
in  parentheses.  If  both  basic  and 
supplemental  amounts  are  included,  show 
breakdown  on  an  attached  sheet.  For 
multiple  program  funding,  use  totals  and 
show  breakdown  using  same  categories  as 
item  15. 

16.  Applicants  should  contact  the  State 
Single  Point  of  Contact  (SPOC)  for  Federal 
Executive  Order  12372  to  determine  whether 
the  application  is  subject  to  the  State 
intergovernmental  review  process. 

17.  This  question  applies  to  the  applicant 
organization,  not  the  person  who  signs  as  the 
authorized  representative.  Categories  of  debt 
include  delinquent  audit  disallowances, 
loans  and  taxes. 

18.  To  be  signed  by  the  authorized 
representative  of  the  applicant.  A  copy  of  the 
governing  body's  authorization  for  you  to 
sign  this  application  as  official  representative 
must  be  on  file  in  the  applicant's  ofBce. 
(Certain  Federal  agencies  may  require  that 
this  authorization  be  submitted  as  part  of  the 
application.) 
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BILUNG  CODE  41M-01-C 


ImtructioiM  for  the  SF-424A 

General  Instructions 

This  form  is  designed  so  that  application 
can  be  made  for  funds  from  one  or  more  grant 
programs.  In  preparing  the  budget,  adhere  to 
any  existing  Federal  grantor  agency 
guidelines  which  prescribe  how  and  whether 
budgeted  amounts  should  be  separately 
shown  for  different  functions  or  activities 
within  the  program.  For  some  programs, 
grantor  agencies  may  require  budgets  to  be 
separately  shown  by  function  or  activity.  For 
other  programs,  grantor  agencies  may  require 
a  breakdown  by  function  or  activity.  Sections 
A,  B,  C,  and  D  should  include  budget 
estimates  for  the  whole  project  except  when 
applying  for  assistance  which  requires 
Federal  authorization  in  annual  or  other 
funding  period  increments.  In  the  latter  case,. 
Sections  A,  B,  C,  and  D  should  provide  the 
budget  for  the  first  budget  period  (usxially  a 
year)  and  Section  E  should  present  the  need 
for  Federal  assistance  in  the  subsequent 
budget  periods.  All  applications  should 
contain  a  breakdown  by  the  object  class 
categories  shown  in  Lines  a-k  of  Section  B. 

Section  A.  Budget  Summary  Lines  1-4. 
Columns  (a)  and  (b) 

For  applications  pertaining  to  a  single 
Federal  grant  program  (Federal  Domestic 
Assistance  Catalog  number)  and  no(  requiring 
a  functional  or  activity  breakdown,  enter  on 
Line  1  under  Column  (a)  the  catalog  program 
title  and  the  catalog  number  in  Column  (b). 

For  applications  pertaining  to  a  single 
program  requiring  budget  amounts  by 
multiple  functions  or  activities,  enter  the 
name  of  each  activity  or  function  on  each 
line  in  Column  (a),  and  enter  the  catalog 
number  in  Colunm  (b).  For  applications 
pertaining  to  multiple  programs  where  none 
of  the  programs  require  a  breakdown  by 
function  or  activity,  enter  the  catalog 
program  title  on  each  line  in  Column  (a)  and 
the  respective  catalog  number  on  each  line  in 
Column  (b). 

For  applications  pertaining  to  multiple 
programs  where  one  or  more  programs 
require  a  breakdown  by  function  or  activity, 
prepare  a  separate  sheet  for  each  program 
requiring  the  breakdown.  Additional  sheets 
should  be  used  when  one  form  does  not 
provide  adequate  space  for  all  breakdown  of 
data  required.  However,  when  more  than  one 
sheet  is  used,  the  first  page  should  provide 
the  summary  totals  by  programs. 
Lines  1-4,  Columns  (c)  through  (g) 

For  new  applications,  leave  Columns  (c) 
and  (d)  blank.  For  each  line  entry  in  Colunms 
(a)  and  (b),  enter  in  Columns  (e),  (f),  and  (g) 
the  appropriate  amounts  of  funds  needed  to 
support  the  project  for  the  first  funding 
period  (usually  a  year). 

For  continuing  grant  pro-am  applications. 
submit  these  forms  before  the  end  of  each 
funding  period  as  required  by  the  grantor 
agency.  Enter  in  Columns  (c)  and  (d)  the 
estimated  amounts  of  funds  which  will 
remain  unobligated  at  the  end  of  the  grant 
funding  period  only  if  the  Federal  grantor 
agency  instructions  provide  for  this. 
Otherwise,  leave  these  columns  blank.  Enter 
in  columns  (e)  and  (f)  the  amounts  of  funds 
needed  for  the  upcoming  period.  The 


In 


amount(s)  in  Column  (g)  should  be  the  sum 
of  amounts  in  Columns  (e)  and  (f). 

For  supplemental  grants  and  changes  to 
existing  grants,  do  not  use  Columns  (c)  and 
(d).  Enter  in  Column  (e)  the  amount  of  the 
increase  or  decrease  of  Federal  funds  and 
enter  in  Column  (f)  the  amount  of  the 
increase  or  decrease  of  non-Federal  funds 
Colimin  (g)  enter  the  new  total  budgeted 
amount  (Federal  and  non-Federal)  which 
includ98  the  total  previous  authorized 
budgeted  amounts  plus  or  minus,  as 
appropriate,  the  amounts  shovim  in  Columns 
(e)  and  (f).  The  amounU(s)  in  Column  (g) 
should  not  equal  the  sum  of  amounts  in 
Columns  (e)  and  (f)- 

Line  5 — Show  the  totals  for  all  columns 
used. 
Section  B.  Budget  Categories 

In  the  column  headings  (1)  through  (4), 
enter  the  titles  of  the  same  programs, 
functions,  and  activities  shown  on  Lines  1- 
4,  Column  (a).  Section  A.  When  additional 
sheets  are  prepared  for  Section  A,  provide 
similar  column  headings  on  each  sheet.  For 
each  program,  function  or  activity,  fill  in  the 
total  requirements  for  funds  (both  Federal 
and  non-Federal)  by  object  class  categories. 
Lines  6a-i — Show  the  totals  of  Lines  6a  to 
6h  in  each  column. 
Line  6j — Show  the  amount  of  indirect  cost 
Line  6k— Enter  the  total  of  amounts  on 
Lines  Si  and  6j.  For  all  applications  for  new 
grants  and  continuation  grants  the  total 
amount  in  column  (5),  Line  6k,  should  be  the 
same  as  the  total  amount  shown  in  Section 
A,  Column  (g).  Line  5.  For  supplemental 
grants  and  changes  to  grants,  the  total 
amount  of  the  increase  or  decrease  as  shown 
in  Columns  (l)-{4).  Line  6k  should  be  the 
same  as  the  sum  of  the  amounts  in  Section 
A,  Columns  (e)  and  (f)  on  Line  5. 

Line  7 — Enter  the  estimated  amount  of 
income,  if  any,  expected  to  be  generated  from 
this  project.  Do  not  add  or  subtract  this 
amount  from  the  total  project  amount.  Show 
under  the  program  narrative  statement  the 
nature  and  source  of  income.  The  estimated 
amount  of  program  income  may  be 
considered  by  the  federal  grantor  agency  in 
determining  the  total  amount  of  the  grant 
Section  C  Non-Federal-Resources 

Lines  8-11 — Enter  amounts  of  non-Federal 
resources  that  will  be  used  on  the  grant.  If 
in-kind  contributions  are  included  provide  a 
brief  explanation  on  a  separate  sheet. 
Colunm  (a) — ^Enter  the  program  titles 
identical  to  Column  (a).  Section  A.  A 
breakdown  by  function  or  activity  is  not 
necessary. 
Column  (b) — ^Enter  the  contribution  to  be 

made  by  the  applicant 
Colunm  (c) — ^Enter  the  amount  of  the 
State's  cash  and  in-kind  contribution  if 
the  applicant  is  not  a  State  or  State 
agency.  Applicants  which  are  a  State  or 
State  agencies  should  leave  this  column 
blank. 
Column  (d) — Enter  the  amount  of  cash  and 
in  kind  contributions  to  be  made  from  all 
other  sources. 
Colunm  (e)— Enter  totals  of  Columns  (b), 

(c).  and  (d). 
Line  12— &iter  the  total  for  each  of 
Columns  (bHe).  The  amount  in  column  (e) 


should  be  equal  to  the  amount  on  Line  5. 

Column  (f).  Section  A. 

Section  D.  Forecasted  Cash  Needs 

Line  13 — Enter  the  amount  of  cash  needed 
by  quarter  from  the  grantor  agency  during  the 
fiiretyear. 
Line  14 — Enter  the  amount  of  cash  bom  all 
other  sources  needed  by  quarter  during 
the  first  year. 
Line  15 — Enter  the  totals  of  amounts  on 
Lines  13  and  14. 

Section  E.  Budget  Estimates  of  Federal  Funds 
Needed  for  Balance  of  the  Project 

Line  16-19— Enter  in  Colimin  (a)  the  same 
grant  program  titles  shown  in  Column  (a). 
Section  A.  A  breakdown  by  function  or 
activity  is  not  necessary.  For  new 
applications  and  continuation  grant 
applications,  enter  in  the  proper  columns 
amounts  of  Federal  funds  which  will  be 
needed  to  complete  the  program  or  project 
over  the  succeeding  funding  periods  (usually 
in  years).  This  section  need  not  be  completed 
for  revisions  (amendments,  changes,  or 
supplements)  to  funds  for  the  current  year  of 
existing  grants. 

If  more  than  four  lines  are  needed  to  list 
the  program  titles,  submit  additional 
schedules  as  necessary. 

Line  20 — Enter  the  total  for  each  of  the 
Columns  (b)-(e).  When  additional  schedules 
are  prepared  for  this  Section,  annotate 
accordingly  and  show  the  overall  totals  on 
this  line. 

Section  F.  Other  Budget  Information 
Line  21 — Use  this  space  to  explain 
amounts  for  individual  direct  object-class 
cost  categories  that  may  appear  to  be  out  of 
the  ordinary  or  to  explain  the  details  as 
required  by  the  Federal  grantor  agency. 

Line  22— Enter  the  type  of  indirect  rate 
(provisional,  predetermined,  final  or  fixed) 
that  will  be  in  effect  during  the  funding 
period,  the  estimated  amount  of  the  base  to 
which  the  rate  is  applied,  and  the  total 
indirect  expense. 

Line  23 — Provide  any  other  explanations  or 
comments  deemed  necessary. 

Assurances — Non-Construction  Programs 

Note:  Certain  of  these  assurances  may  not 
be  applicable  to  your  project  or  program.  If 
you  have  questions,  please  contact  the 
awarding  agency.  Further  certain  Federal 
awarding  agencies  may  require  applicants  to 
certify  to  additional  assurances.  If  such  is  the 
case,  you  will  be  notified. 

As  the  duly  authorized  representative  of 
the  applicant  I  certify  that  the  applicant 

1.  Has  the  legal  authority  to  apply  for 
Federal  assistance,  and  the  institutional, 
managerial  and  financial  capability 
(including  funds  sufficient  to  pay  the  non- 
Federal  share  of  project  costs)  to  ensure 
proper  planning,  management  and 
completion  of  the  project  described  in  this 
application. 

2.  Will  give  the  awarding  agency,  the 
Comptroller  General  of  the  United  States,  and 
if  appropriate,  the  State,  through  any 
authoruKd  representative,  access  to  and  the 
right  to  examine  all  records,  books,  papers, 
or  documents  related  to  the  award;  and  will 
establish  a  proper  accounting  system  in 


32976 


Federal  Register  /  Vol.  60,  No.  122  /  Monday,  June  26,  1995  /  Notices 


accordance  with  generally  accepted 
accounting  standards  or  agency  directive. 

3.  Will  establish  safeguards  to  prohibit 
employees  from  using  their  (XMitions  for  a 
purpose  that  constitutes  or  presents  the 
appearance  of  personal  or  organizational 
conflict  of  interest,  or  personal  gain. 

4.  Will  initiate  and  complete  the  work 
within  the  applicable  time  frame  after  receipt 
of  appHDval  of  the  awarding  agency. 

5.  Will  comply  with  the  Intergovernmental 
Personnel  Act  of  1970  (42  U.S.C.  4728-4763) 
relating  to  prescribed  standards  for  merit 
systems  for  programs  funded  under  one  of 
the  nineteen  statutes  or  regulations  specified 
in  Appendix  A  of  OPM's  Standards  for  a 
Merit  System  of  Personnel  Administration  (5 
CF.R.  900.  Subpart  F). 

6.  Will  comply  with  all  Federal  statutes 
relating  to  nondiscrimination.  These  include 
but  are  not  limited  to:  (a)  Title  VI  of  the  Civil 
Rights  Act  of  1964  (P.L  88-352  which 
prohibits  discrimination  on  the  basis  of  race, 
color  or  national  origin:  (b)  Title  IX  of  the 
Education  Amendments  of  1972,  as  amended 
(2)  U.S.C  1681-1683,  and  1685-1686),  which 
prohibits  discrimination  on  the  basis  of  sex; 
(c)  Section  504  of  the  Rehabilitation  Act  of 
1973,  as  amended  (29  U.S.C  794),  which 
prohibits  discrimination  on  the  basis  of 
handicaps;  (d)  the  Age  Discrimination  Act  of 
1975,  as  amended  (42  U.S.C  6101-6107). 
which  prohibits  discrimination  on  the  basis 
of  age;  (e)  the  Drug  Abuse  Office  and 
Treatment  Act  of  1972  (P.L.  92-255).  as 
amended,  relating  to  nondiscrimination  on 
the  basis  of  drug  abuse;  (f)  the 
Comprehensive  Alcohol  Abuse  and 
Alcoholism  Prevention,  Treatment  and 
Rehabilitation  Act  of  1970  (P.L  91-616).  as 
amended,  relating  to  nondiscrimination  on 
the  basis  of  alcohol  abuse  or  alcoholism;  (g) 
523  and  527  of  the  Public  Health  Service  Act 
of  1912  (42  U.S.C  290  dd-3  and  290  ee-3). 
as  amended,  relating  to  confidentiality  of 
alcohol  and  drug  abuse  patient  records;  (h) 
Title  VIII  of  the  Civil  Rights  Act  of  1968  (42 
U.S.C.  3601  et  seq.),  as  amended,  relating  to 
non-discrimination  in  the  sale,  rental  or 
financing  of  housing;  (i)  any  other 
nondiscrimination  provisions  in  the  specific 
statute(s)  under  which  application  for 
Federal  assistance  is  being  made;  and  (j)  the 
requirements  of  any  other  nondiscrimination 
statute(s)  which  may  apply  to  the 
application. 

7.  Will  comply,  or  has  already  complied, 
with  the  requirements  of  Titles  II  and  III  of 
the  Uniform  Relocation  Assistance  and  Real 
Property  Acquisition  Policies  Act  of  1970 
(P.L.  91-646)  which  provide  for  fair  and 
equitable  treatment  of  persons  displaced  or 
whose  property  is  acquired  as  a  result  of 
Federal  or  federally  assisted  programs.  These 
requirements  apply  to  all  interests  in  real 
property  acquired  for  project  purposes 
regardless  of  Federal  participation  in 
purchases. 

8.  Will  comply  with  the  provisions  of  the 
Hatch  Act  (5  U.S.C  1501-1508  and  7324- 
7328)  which  limit  the  political  activities  of 
employees  whose  principal  employment 
activities  are  funded  in  whole  or  in  part  with 
Federal  funds. 

9.  Will  comply,  as  applicable  with  the 
provisions  of  the  Davis-Bacon  Act  (40  U.S.C 


276a  to  276a-7),  the  Copeland  Act  (40  U.S.C 
276c  and  18  U.S.C.  874),  and  the  Contract 
Work  Hours  and  Safety  Standards  Act  (40 
U.S.C  327-333),  regarding  labor  standards 
for  fisderally  assisted  construction 
subagreements. 

10.  Will  comply,  if  applicable,  with  flood 
insurance  purchase  requirements  of  Section 
102(a)  of  the  Flood  Disaster  Protection  Act  of 
1973  (P.L.  93-234)  which  requires  recipients 
in  a  special  flood  hazard  area  to  participate 
in  the  program  and  to  purchase  flood 
insurance  if  the  total  cost  of  insurable 
construction  and  acquisition  if  $10,000  or 
more. 

11.  Will  comply  with  environmental 
standards  which  may  be  prescribed  pursuant 
to  the  following:  (a)  institution  of 
environmental  quality  control  measures 
under  the  National  Environmental  Policy  Act 
of  1969  (P.L.  91-190)  and  Executive  Order 
(EO)  11514;  (b)  notification  of  violating 
fecilities  pursuant  to  EO  11738;  (c)  protection 
of  wetlands  pursuant  to  EO  11990;  (d) 
evaluation  of  flood  hazards  in  floodplains  in 
accordance  with  EO  11988;  (e)  assurance  of 
project  consistency  with  the  approved  State 
management  program  developed  under  the 
Coastal  Zone  Management  Act  of  1972  (16 
U.S.C  1451  et  seq.):  (f)  conformity  of  Federal 
actions  to  State  (Gear  Air)  Implementation 
Plans  under  Section  176(c)  of  the  Clear  Air 
Act  of  1955,  as  amended  (42  U.S.C.  7401  et 
sfeq.);  (g)  protection  of  underground  sources 
of  drinking  water  under  the  Safe  Drinking 
Water  Act  of  1974.  as  amended.  (P.L.  93- 
523);  and  (h)  protection  of  endangered 
S[}ecies  under  the  Endangered  Species  Act  of 
1973.  as  amended,  (P.L  93-205). 

12.  Will  comply  with  Wild  and  Scenic 
Rivers  Act  of  1968  (16  U.S.C.  1271  et  seq.) 
related  to  protecting  components  or  potential 
components  of  the  national  wild  and  scenic 
rivers  system. 

13.  Will  assist  the  awarding  agency  in 
assuring  compliance  with  Section  106  of  the 
National  Historic  Preservation  Act  of  1966,  as 
amended  (16  U.S.C.  470),  EO  11593 
(identification  and  protection  of  historic 
properties),  and  the  Archaeological  and 
Historic  Preservation  Act  of  1974  (16  U.S.C 
469a-l  et  seq.). 

14. Will  comply  with  P.L.  93-348  regarding 
the  protection  of  human  subjects  involved  in 
research,  development,  and  related  activities 
supported  by  this  award  of  assistance. 

15.  Will  comply  with  the  Laboratory 
Animal  Welfare  Act  of  1966  (P.L.  89-544,  as 
amended,  7  U.S.C  2131  et  seq.)  pertaining  to 
the  care,  handling,  and  treatment  of  warm 
blooded  animals  held  for  research,  teaching, 
or  other  activities  supported  by  this  award  of 
assistance. 

16.  Will  comply  with  the  Lead-Based  Paint 
Poisoning  Prevention  Act  (42  U.S.C  4801  et 
seq.).  which  prohibits  the  use  of  lead  based 
p)aint  in  construction  or  rehabilitation  of 
residence  structures. 

17.  Will  cause  to  be  f)erformed  the  required 
financial  and  compliance  audits  in 
accordance  with  the  Single  Audit  Act  of 
1984. 

18.  Will  comply  with  all  applicable 
requirements  of  all  other  Federal  laws, 
executive  orders  regulations  and  policies 
governing  this  program. 


Signature  of  Authorized  Certifying  Official 


Applicant  Organization 


TiUe 


Date  Submitted 

Executive  Order  12373— State  Single  Points 
ofCcMitact 

Arizona 

Mrs.  Janice  Dunn,  ATTN:  Arizona  State 
Clearinghouse,  3800  N.  Central  Avenue, 
14th  Floor,  Phoenix,  Arizona  85012, 
Telephone  (602)  280-1315 

ArJconsas 

Tracie  L.  Copeland,  Manager,  State 
Clearinghouse,  Office  of  Intergovernmental 
Services,  Department  of  Finance  and 
Administration.  P.O.  Box  3278,  Little  Rock, 
Arkansas  72203,  Telephone  (501)  682- 
1074 

California 

Glenn  Stober,  Grants.  Coordinator.  Office  of 
Planning  and  Research.  1400  Tenth  Street. 
Sacramento,  California  95814,  Telephone 
(916)  323-7480 

Delaware 

Ms.  Francine  Booth,  State  Single  Point  of 
Contact.  Executive  Department,  Thomas 
Collins  Building,  Dover,  Delaware  19903, 
Telephone  (302)  736-3326 

District  of  Columbia 

Rodney  T.  Hallman,  State  Single  Point  of 
Contact,  Office  of  Grants  Management  and 
Development,  717  14th  Street,  N.W.,  Suite 
500.  Washington,  D.C  20005,  Telephone 
(202) 727-6551 

Florida 

Florida  State  Clearinghouse, 
Inter;govemmental  Affairs  Policy  Unit, 
Executive  Office  of  the  Governor,  Office  of 
Planning  and  Budgeting,  The  Capitol, 
Tallahassee,  Florida  32399—0001, 
Telephone  (904)  488-8441 

Georgia 

Mr.  Charles  H.  Badger,  Administrator, 
Georgia  State  Clearinghouse,  254 
Washington  Street,  S.W.,  Atlanta,  Georgia 
30334.  Telephone  (404)  656-3855 

Illinois 

Steve  Klokkenga.  State  Single  Point  of 
Contact,  Office  of  the  Governor,  107 
Stratton  Building,  Springfield,  Illinois 
62706,  Telephone  (217)  782-1671 

Indiana 

jean  S.  Blackwell,  Budget  Director,  State 
Budget  Agency,  212  State  House, 
Indianapolis,  Indiana  46204,  Telephone 
(317)  232-5610 

Iowa 

Mr.  Steven  R.  McCann,  Division  of 
Community  Progress,  Iowa  Department  of 
Economic  Development,  200  East  Grand 
Avenue,  Des  Moines,  Iowa  50309,  ■ 
Telephone  (515)  281-3725 
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Kentucky 

Ronald  W.  Cook,  Office  of  the  Governor, 
Department  of  Local  Government,  1024 
Capitol  Center  Drive,  Frankfort,  Kentucky 
40601,  Telephone  (502)  564-2382 

Maine 

Ms.  Joyce  Benson,  State  Planning  Office, 
State  House  Station  #38,  Augusta,  Maine 
04333,  Telephone  (207)  289-3261 

Maryland 

Ms.  Mary  Abrams,  Chief,  Maryland  State 
Clearinghouse,  Department  of  State 
Planning.  301  West  Preston  Street, 
Baltimore,  Maryland  21201-2365, 
Telephone  (301)  225-4490 

Massachusetts 

Karen  Arone,  State  Clearinghouse.  Executive 
Office  of  Communities  and  Development, 
100  Cambridge  Street.  Room  1803.  Boston, 
Massachusetts  02202,  Telephone  (617) 
727-7001 

Michigan 

Richard  S.  Pastula,  Director,  Michigan 
Department  of  Commerce,  Lansing, 
Michigan  48909,  Telephone  (517)  373- 
7356 

Mississippi 

Ms.  Cathy  Mallette,  Clearinghouse  Officer, 
Office  of  Federal  Grant  Management  and 
Reporting,  301  West  Pearl  Street.  Jackson, 
Mississippi  39203.  Telephone  (601)  960- 
2174 

Missouri 

Ms.  Lois  Pohl,  Federal  Assistance 
Qearinghouse,  Office  of  Administration, 
P.O.  Box  809,  Room  430,  Truman  Building, 
Jefferson  Qty.  Missouri  65102,  Telephone 
(314)  751-4834 

Nevada 

Department  of  Administration,  State 

Clearinghouse,  Capitol  Complex,  Carson 

aty,  Nevada  89710,  Telephone  (702)  687- 

4065,  Attention:  Ron  Sparks, 

Clearinghouse  Coordinator 

New  Hampshire 

Mr.  Jeffrey  H.  Taylor.  Director,  New 
Hampshire  Office  of  State  Planning,  Attn: 
Intergovernmental  Review,  Process/James 
E.  Bieber,  2V2  Beacon  Street,  Concord,  New 
Hampshire  03301,  Telephone  (603)  271- 
2155 

New  Jersey 

Gregory  W.  Adkins.  Acting  Director,  Division 
of  Community  Resources,  N.J.  Department 
of  Community  Affairs,  Trenton,  New  Jersey 
08625-0803,  Telephone  (609)  292-6613 
Please  direct  correspondence  and 

questions  to:  Andrew  J.  Jaskolka,  State 


Review  Process,  Division  of  Community 
Resources,  CN  814,  Room  609,  Trenton,  New 
Jersey  08625-0803,  Telephone  (609)  292- 
9025. 

New  Mexico 

George  Elliott,  Deputy  Director,  State  Budget 
Division,  Room  190,  Bataan  Memorial 
Building,  Santa  Fe,  New  Mexico  87503, 
Telephone  (505)  827-3640,  FAX  (505)  827- 
3006 

New  York 

New  York  State  Clearinghouse,  Division  of 
the  Budget.  State  Capitol,  Albany,  New 
York  12224,  Telephone  (518)  474-1605 

North  Carolina 

M18.  Chrys  Baggett,  Director,  Office  of  the 
Secretary  of  Admin.,  N.C  State 
Clearin^ouse,  116  W.  Jones  Street, 
Raleigh,  North  Carolina  27603-8003, 
Telephone  (919)  733-7232 

North  Dakota 

N.D.  Single  Point  of  Contact,  Office  of 
Intergovernmental  Assistance,  Office  of 
Management  and  Budget,  600  East 
Boulevard  Avenue,  Bismarck,  North 
Dakota  58505-0170,  Telephone  (701)  224- 
2094 

Ohio 

Larry  Weaver,  State  Single  Point  of  Contact. 
State/Federal  Funds  Coordinator,  State 
Clearinghouse,  Office  of  Budget  and 
Management,  30  East  Broad  Street,  34th 
Floor,  Columbus,  Ohio  43266-0411, 
Telephone  (614)  466-0698 

Rhode  Island 

Mr.  Daniel  W.  Varin,  Associate  Director, 
Statewide  Planning  Program,  Department 
of  Administration,  Division  of  Planning, 
265  Melrose  Street,  Providence,  Rhode 
Island  02907,  Telephone  (401)  277-2656 
Please  direct  correspondence  and 

questions  to:  Review  Coordinator,  Office  of 

Strategic  Planning. 

South  Carolina 

Omeagia  Burgess,  State  Single  Point  of 
Contact,  Grant  Services.  Office  of  the 
Governor,  1205  Pendleton  Street,  Room 
477,  Columbia,  South  Carolina  29201, 
Telephone  (803)  734-0494 

Tennessee 

Mr.  Charles  Brown,  State  Single  Point  of 
Contact,  State  Planning  Office,  500 
Charlotte  Avenue,  309  John  Sevier 
Building,  Nashville,  Tennessee  37219, 
Telephone  (615)  741-1676 

Texas 

Mr.  Thomas  Adams,  Governor's  Office  of 
Budget  and  Planning,  P.O.  Box  12428, 


Austin,  Texas  78711,  Telephone  (512)  463- 
1778 


Utah 

Utah  State  Clearinghouse,  Office  of  Planning 
and  Budget,  ATTN:  Carolyn  Wright,  Room 
116  State  Capitol,  Salt  Lake  City,  Utah 
84114,  Telephone  (801)  538-1535 

Vermont 

Mr.  Bernard  D.  Johnson,  Assistant  Director, 
Office  of  Policy  Research  &  Coordination, 
Pavilion  Office  Building,  109  State  Street, 
Montpelier.  Vermont  05602,  Telephone 
(802)  828-3326 

West  Virginia 

Mr.  Fred  Cutlip,  Director,  Community 
Development  Division,  West  Virginia 
Development  Office,  Building  #6,  Room 
553.  Charleston,  West  Virginia  25305, 
Telephone  (304)  348-4010 

Wisconsin 

Mr.  William  C.  Carey,  Federal/State 
Relations,  Wisconsin  Deptartment  of 
Administration,  101  South  Webster  Street, 
P.O.  Box  7864,  Madison,  Wisconsin  53707, 
Telephone  (608)  266-0267 

Wyoming 

Sheryl  Jeffries,  State  Single  Point  of  Contact, 

Herschler  Building,  4th  Floor,  East  Wing. 

Cheyenne,  Wyoming  82002,  Telephone 

(307)  777-7574 

Guam 

Mr.  Michael  J.  Reidy,  Director,  Bureau  of 
Budget  and  Management  Research,  Office 
of  the  Governor.  P.O.  Box  2950,  Agana, 
Guam  96910,  Telephone  (671)  472-2285 

Northern  Mariana  Islands 

State  Single  Point  of  Contact,  Planning  and 
Budget  Office,  Office  of  the  Governor, 
Saipan,  CM,  Northern  Mariana  Islands 
96950 

Puerto  Bico 

Norma  Burgos/Jose  H.  Caro,  Chairman/ 
Director,  Puerto  Rico  Planning  Board, 
Minillas  Government  Center,  P.O.  Box 
41119,  San  Juan.  Puerto  Rico  00940-9985. 
Telephone  (809)  727-4444 

Vii^'n  Islands 

Jose  L.  George,  Director.  Office  of 
Management  and  Budget,  #41  Norregade 
Emancipation  Garden  Station,  Second 
Floor,  Saint  Thomas,  Virgin  Islands  00802. 
Please  direct  correspondence  to:  Linda 

Qarke,  Telephone  (809)  774-0750. 
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U.S.  Department  of  Health  and  Human  Srvices 


Certification  Regarding  Drug-Free  Workplace  Requirements 
Grantees  Other  Than  individuals 

By  signing  and/or  submitting  ttds  application  or  grant  agraantant,  ItM  granlaa  Is  providing  tha  cartlBcation 
aatoutbakML 

This  certificiticin  it  required  by  reguUtioas  imptcmfnting  the  Drug-Free  Woriq>lace  Act  of  1968, 45  CFR  Put  76.  Subpart 
F.  The  regttlatioftt,  published  in  tlie  May  22, 1990  Federal  Register,  require  cgnifkation  by  grantees  tlut  Uiey  wiD  mainuin 
a  drug-free  worlcplace.  The  csrtifkatiao  set  out  below  ism  material  represematioo  of  £acl  upon  wiiidi  reliance  wiD  be  pUoed 
wlten  the  Departjoieot  of  Health  and  Human  Services  (HHS)deteTiniaes  to  award  the  grant.  If  it  is  later  determined  that 
the  grantee  knowingly  rendered  a  false  certiTicatioou  or  otherwise  violates  the  requirements  of  tlie  Drug-Free  Workplace 
Act.  HHS,  in  addition  to  any  other  remedies  available  to  the  Federal  Govemmeot,  may  taken  action  authorized  under  the 

DrUg-^ree  Workplace  AcL   F«l«^  rfrtifif^tinn<»  w>Utin«  nf  Ihr  tyrtirir^tinw  dull  hr  grotinrft  for  ciKpi>««in«i  nt  paym^w^f 

suspension  or  termination  of  grants,  or  governmenrwide  suspension  or  determent. 

Workplaces  under  grants,  for  grantees  other  than  individuals,  need  not  be  identified  on  the  certificatioa.  If  known,  they 
may  be  identified  in  the  grant  application.  If  the  grantee  does  not  identify  the  workplaces  at  the  time  of  application,  or  upon 
award,  if  there  is  no  application,  the  gramee  must  keep  the  identity  of  the  workplace(s)  on  file  in  its  office  and  make  the 
information  available  for  Federal  inspection.  Failure  to  identify  all  known  workplaces  constitutes  a  violation  of  the  grantee's 
drug- free  workplace  requirements. 

Workplace  identifications  must  include  the  actual  address  of  buildings  (or  parts  of  buildings)  or  other  sites  wiiere  work 
under  the  grant  takes  place.  Categorical  descriptions  may  be  used  (eg.,  all  vehicles  of  a  mass  transit  authority  or  Sute 
highway  department  while  in  operation.  State  employees  in  each  local  unemployment  office,  performers  in  ooooen  halls  or 
radio  studios.) 

If  the  workplace  identified  to  HHS  changes  during  the  performance  of  the  grant,  the  grantee  shaO  inform  the  agency  of 
the  change(s),  if  it  previously  identified  the  workplaces  in  question  (see  above). 

Definitions  of  terms  in  the  Nonprocurement  Suspension  and  Debarment  ro"""^  rule  and  Drug-Free  Workplace 
common  rule  apply  to  this  certification.  Graiuees'  attention  is  called,  in  paiticalar,  to  the  following  definitions  from  these 
mies: 

'CoatroUcd  ssbsUncc'  means  a  controlled  substance  in  Schedules  I  through  V  of  the  Controlled  Substances  Act  (21 
use  812)  and  as  further  defined  by  regulation  (21  CFR  1308.11  through  1308.15). 

'Conviction'  means  a  finding  of  guiit  (inciuding  a  pica  of  nolo  contendere)  or  imposition  of  sentence,  or  both,  by  any 
judicial  body  charged  with  the  responsibility  to  determine  violations  of  the  Federal  or  State  criminal  drug  statutes; 

'Criminal  drug  statute'  means  a  Federal  or  non-Federal  criminal  statute  involving  the  manufacture,  distribution, 
dispensing,  use,  or  possession  of  any  controlled  substance; 

*Empioyee*  means  the  employee  of  a  grantee  directly  engaged  in  the  performance  of  work  under  a  grant,  including:  (i) 
All  'direa  charge'  empioyees;  (ii)  all  'indirect  charge'  employee.^  unless  their  impaa  or  involvemem  is  insignificant  to  tise 
performance  of  the  grant;  and,  (iii)  temporary  personnel  and  consultants  who  arc  directly  engaged  in  the  performance  of 
work  under  the  grant  and  who  arc  on  the  grantee's  payroll.  This  definition  does  not  include  workers  iiot  on  the  payroll  of 
the  grantee  (eg.,  volunteers,  even  if  used  to  meet  a  matching  requirement;  consultants  or  independent  contractors  not  on 
the  grantee's  payroll;  or  employees  of  subredpients  or  subcontraaors  in  covered  workplaces). 

Tha  grantaa  cartifias  that  It  will  or  wrill  continue  to  provide  a  drug-fraa  woritpiaca  by: 

(a)  Publishing  a  statement  notifying  employees  that  the  unlawful  manufacture,  distribution,  dispensing,  possession  or 
use  of  a  controlled  substance  is  prohibited  in  the  grantee's  workplace  and  specifying  the  actions  that  will  be  taken  against 
employees  for  violation  of  such  prohibition; 

(b)  Establishing  an  ongoing  drug-free  awareness  program  to  inform  employees  about: 

(1)  The  dangers  of  drug  abuse  in  the  workplace;  (2)  The  grantee's  policy  of  maintaining  a  drug-free  workplace;  (3)  Any 
available  drug  counseling,  rehabilitation,  and  employee  assistance  programs;  and,  (4)  The  penalties  that  may  be  imposed 
upon  employees  for  drug  abuse  violations  occurring  in  the  workplace; 

(c)  Makmg  it  a  requirement  that  each  employee  to  be  engaged  in  the  performance  of  the  grant  be  given  a  copy  of  the 
statement  required  by  paragraph  (a); 

(d)  Notifying  the  employee  in  the  statement  required  by  paragraph  (a)  that,  as  a  condition  of  employment  under  the 
grant,  the  employee  will: 

(1)  Abide  by  the  terms  of  the  statement;  and,  (2)  Notify  the  employer  in  writing  of  his  or  her  conviction  for  a  violation 
of  a  criminal  drug  sututc  occurring  m  the  workplace  no  later  than  five  calendar  days  after  such  conviction; 

(e)  Notifying  the  agency  in  writing,  within  ten  calendar  days  after  receiving  notice  under  subparagraph  (d)(2)  from  an 
employee  or  otherwise  receiving  actual  notice  of  such  convictioiL  Employers  of  conviaed  employees  must  provide  notice, 
including  position  title,  to  every  grant  officer  or  other  designee  on  w^jose  grant  activity  the  convicted  employee  was  working, 
unless  the  Federal  agency  has  designated  a  central  point  for  the  receipt  of  such  notices.  Notice  shall  include  the 
identification  number(s)  of  each  affcaed  grant; 
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(f)  Taking  one  of  the  foDowing  actions,  within  30  calendar  days  of  receiviag  notice  noder  tabparagraph  (d)(2),  with 
respect  to  any  employee  who  is  so  conviaed:  •  v  tw- 

(1)  Taking  appropriate  personnel  action  against  such  an  employee,  up  to  and  mdudiag  termiaauon,  cecwieni  wita  tae 
requiremenu  of  the  Rehabilitation  Aa  of  1973,  as  amended;  or,  (2)  Requiring  such  employee  to  paruapate  sttisfaaonly 
in  a  drug  abuse  assistance  or  rehabiliution  program  approved  for  such  purposes  by  a  Federal.  State,  or  local  health,  taw 

enforcement,  or  other  appropriate  agency;  .  .  ^ 

(g)  Making  a  good  faith  effort  to  continue  to  maintain  a  drug-free  workplace  through  nnpleaieniaaoo  ot  paragrapas  (a), 

(b).(c),(d).(e)aad(0. 

The  grantee  may  Inaart  In  the  apace  provided  below  the  aKe(a)  for  the  performance  of  worfc  done  In 
^nnection  with  the  specific  grant  (use  atuchmanu.  if  needed): 


Place  of  Pcrforaanec  (Street  address,  Qty,  Caanty.  Sutc,  ZIP  Cedc)_ 


Check  __  ^  there  an  wortcplaces  on  fUe  that  »n  nor  idemifted  hen. 


Sections  76.630(c)  and  (d)(2)  and  76.635(a)(1)  and  (b)  provide  that  a  Federal  agency  may  designate  a  central  receipt 
pomt  for  STATE •V.IDE  AND  STATE  AGENCY-WIDE  certifications,  and  for  notification  of  criminal  drug  conwaions. 
For  the  Department  of  Health  and  Human  Services,  the  central  receipt  pant  is:  Division  of  GranU  Maaageinoat  and 
Oversight,  Office  of  Management  and  Acquisition,  Department  of  Health  and  Human  Services.  Room  51"-D,  200 
Independence  Avenue.  S.W.,  Washington,  D.C  20201. 


DCMOFi 
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Ceitificatioii  Regarding  Debarment, 
Suspension,  and  Other  Responsibility 
Matters — Primary  Cowed  Transactions 

By  signing  and  submitting  this  proposal, 
the  applicant,  defined  as  the  primary 
particif>ant  in  accordance  with  45  (J-K  Part 
76,  certifies  to  the  best  of  its  knowledge  and 
believe  that  it  and  its  principals: 

(a)  are  not  presently  debarred,  suspended, 
proposed  for  debarment,  declared  ineligible, 
or  voluntarily  excluded  from  covered 
transactions  by  any  Federal  Department  or 
agency; 

(b)  have  not  within  a  3-year  period 
preceding  this  proposal  been  convicted  of  or 
had  a  civil  judgment  rendered  against  them 
for  commission  of  fraud  or  a  criminal  offense 
in  connection  with  obtaining,  attempting  to 
obtain,  or  performing  a  public  (Federal,  State, 
or  local)  transaction  or  contract  under  a 
public  transaction:  violation  of  Federal  or 
State  antitrust  statutes  or  commission  of 
embezzlement,  theft,  forgery,  bribery, 
falsification  or  destruction  of  records,  making 
false  statements,  or  receiving  stolen  property; 

(c)  are  not  presently  indicted  or  otherwise 
criminally  or  civilly  charged  by  a 
governmental  entity  (Federal,  State  or  local) 
with  conmiission  of  any  of  the  offenses 
enumerated  in  paragraph  (l](b)  of  this 
certification;  and 

(d)  have  not  within  a  3-year  period 
preceding  this  application/proposal  had  one 
or  more  public  transactions  (Federal,  State,  or 
local)  terminated  for  cause  or  default. 

The  inability  of  a  person  to  provide  the 
certification  required  above  will  not 
necessarily  result  in  denial  of  {}articipation  in 
this  covered  transaction.  If  necessary,  the 
prospective  participant  shall  submit  an 
explanation  of  why  it  cannot  provide  the 
certification.  The  certification  or  explanation 
will  be  considered  in  connection  with  the 
Department  of  Health  and  Human  Services 
(HHS)  determination  whether  to  enter  into 
this  transaction.  However,  feilure  of  the 
prospective  primary  participant  to  furnish  a 
certification  or  an  explanation  shall 
disqualify  such  person  from  participation  in 
this  transaction. 

The  prospective  primary  participant  agrees 
that  by  submitting  this  proposal,  it  will 
include  the  clause  entitled  "Certification 
Regarding  Debarment,  Suspension, 
Ineligibility,  and  Voluntary  Exclusion — 
Lower  Tier  Covered  Transaction."  provided 
below  without  modification  in  all  lower  tier 
covered  transactions  and  in  all  solicitations 
for  lower  tier  covered  transactions. 


Ceftificatiaa  Keganling  Debarment, 
Suspension,  Ineligibility  and  Voluntary 
Exclusion — Lower  Tier  Covered 
Transactions  (To  Be  Supplied  to  Lower  Tier 
Participants) 

By  signing  and  submitting  this  lower  tier 
proposal,  the  prospective  lower  tier 
f)articip)ant,  as  defined  in  45  CFR  Part  76, 
certifies  to  the  best  of  its  knowledge  and 
belief  that  it  and  its  principals: 

(a)  are  not  presently  debarred,  suspended, 
proposed  for  debarment,  declared  ineligible, 
or  voluntarily  excluded  from  participation  in 
this  transaction  by  any  federal  department  or 
agency. 

(b)  where  the  prospective  lower  tier 
participant  is  unable  to  certify  to  any  of  the 
above,  such  prospective  jjarticipant  shall 
attach  an  explanation  to  this  proposal. 

The  prospNBCtive  lower  tier  participant 
further  agrees  by  submitting  this  proposal 
that  it  will  include  this  clause  entitled 
"Certification  Regarding  Debarment, 
Suspension,  Ineligibility,  and  Voluntary 
Exclusion — Lower  Tier  Covered 
Transactions."  without  modification  in  all 
lower  tier  covered  transactions  and  in  all 
solicitations  for  lower  tier  covered 
transactions. 

Certification  Regarding  Lobbying 

Certification  for  Contracts,  Grants,  Loans, 
and  Cooperative  Agreements 

The  undersigned  certifies,  to  the  best  of  his 
or  her  knowledge  and  belief,  that: 

(1)  No  Federal  appropriated  funds  have 
been  {)aid  or  will  be  paid,  by  or  on  behalf  of 
the  undersigned,  to  any  person  for 
influencing  or  attempting  to  influence  an 
officer  or  employee  of  any  agency,  a  Member 
of  Congress,  an  officer  or  employee  of 
Congress,  or  an  employee  of  a  Member  of 
Congress  in  coimection  with  the  awarding  of 
any  Federal  contract,  the  making  of  any 
Federal  grant,  the  making  of  any  Federal 
loan,  the  entering  into  of  any  cooperative 
agreement,  and  the  extension,  continuation, 
renewal,  amendment,  or  modification  of  any 
Federal  contract,  grant,  loan,  or  cooperative 
agreement. 

(2)  If  any  funds  other  than  Federal 
appropriated  funds  have  been  paid  or  will  be 
paid  to  any  fterson  for  influencing  or 
attempting  to  influence  an  officer  or 
employee  of  any  agency,  a  Member  of 
Congress,  an  officer  or  employee  of  Congress, 
or  an  employee  of  a  Member  of  Congress  in 
connection  with  this  Federal  contract,  grant, 
loan  or  cooperative  agreement,  the 


undersigned  shall  complete  and  submit 
Standard  Form-LLL,  "Disclosure  Form  to 
Report  Lobbying,"  in  accordance  with  its 
instructions. 

(3)  The  undersigned  shall  require  that  the 
language  of  this  certification  be  included  in 
the  award  documents  for  all  subawards  at  all 
tiers  (including  subcontracts,  subgrants,  and 
contracts  under  grants,  loans,  and 
cooperative  agreements)  and  that  all 
subrecipients  shall  certify  and  disclose 
accordingly. 

This  certification  is  a  material 
representation  of  feet  upon  which  reliance 
was  placed  when  this  transaction  was  made 
or  entered  into.  Submission  of  this 
certification  is  a  prerequisite  for  making  or 
entering  into  this  transaction  imposed  by 
section  1352,  title  31,  U.S.  Code.  Any  person 
who  fails  to  file  the  required  certification 
shall  be  subject  to  a  civil  penalty  of  not  less 
than  $10,000  and  not  more  than  SIOO.OOO  for 
each  such  failure. 

Statement  for  Loan  Guarantees  and 
Loan  Insurance 

The  undersigned  states,  to  the  best  of  his 
or  her  knowledge  and  belief,  that: 

If  any  funds  have  been  f>aid  or  will  be  paid 
to  any  person  for  influencing  or  attempting 
to  influence  an  officer  or  employee  of  any 
agency,  a  Member  of  Congress,  an  officer  or 
employee  of  Congress,  or  an  employee  of  a 
Member  of  Congress  in  connection  with  this 
commitment  providing  for  the  United  States 
to  insure  or  guarantee  a  loan,  the 
undersigned  shall  complete  and  submit 
Standard  Form-LLL,  "Disclosure  Form  to 
ReiK)rt  Lobbying,"  in  accordance  with  its 
instructions. 

Submission  of  this  statement  is  a 
prerequisite  for  making  or  entering  into  this 
transaction  imposed  by  section  1352,  title  31, 
U.S.  Code.  Any  person  who  fails  to  file  the 
required  statement  shall  be  subject  to  a  civil 
penalty  of  not  less  than  $10,000  and  not  more 
than  $100,000  for  each  such  failure. 

Signature 

•nSe 


Organization 


Date 

WLUNO  COOC  4184-01-P 


DISCLOSURE  OF  LOBBYING  ACnVITIES 

Complete  this  form  to  disclose  lobbying  activities  pursuant  to  31  U.S.C.  1352 
(See  reverse  tor  public  burden  disdosure.) 


A|icirei»d  br  QMS 


1.     Type  o<  Federal  Actioas 


[~~1  a.  contract 


b.  grant 

c.  coopentive  agreement 

d.  loan 

e.  loan  guarantee 

f.  loan  insurance         


2.     Status  of  Federal  Action: 
rn  a.  bid/offer/application 
'— '    b.  initial  award 
c  post-award 


X     Report  Type: 

□  a.  initial  filing 
b.  material  ■change 

For  Material  Change  Onlfr: 

year  quarter 

date  of  last  report  


4.     Name  and  Addreat  o(  Reporting  Entity: 

D    Prime 


Q    Subawardee 

Tier ,  ifknowtr. 


S.     H  Reporting  Entity  in  No.  4  b  Subawardee.  Enter  Name 
and  AddrcM  of  Prime: 


Congreswowal  District  tf  fcnown: 
«.     Federal  Oepaitmenl/Ageficy: 


t.     Federal  Adioa  Number,  if  Imown: 


Congressional  District  if  Imown: 


7.     Federal  Program  Name/De»criplMMi: 


CFDA  Number,  if  applicable 


9.     Award  Amount  if  Jcnown: 
S 


10.  a.  Name  Mid  Address  nt  Lobbying  Entity 

uf  individual,  last  name,  fmt  name.  MIk 


b.  individuab  Pertormina  Services  (including  address  if 
different  from  No.  JOaT 
(last  name,  ftrst  name.  Mlf. 


(MMdi  CentinuatiOfi  SheHIt)  Sf-OL-^  it  nacttiMiv^ 


11. 


o<  Payment  (check  all  that  apply)- 

D  actual       D  planned 


ir  Utrmel  rarmem  (check aU  that  appfyi-- 
D    a.  cash 
D    b.  in-kind;  spedfy:  ruture  ^___^ 

value    


13.  Type  ol  Payment  fchecJc  a// that  app»y>: 

a  a.  retainer 

Q  b.  one-time  fee 

D  c  commission 

D  d.  contingent  fee 

O  e.  deferred 

O  f.  other;  specify:  ^ 


14.  Irief  Description  Of  SeiYices  Performed  Of  to  be  Performed  ami  Dale<s)olS«fvicfci«c»i«lingoHicef<»».  emptor^*), 
or  Memberfs)  contacted,  for  Payment  Indicated  in  Hem  11: 


(atueh  Co«rtirtu«ik»n  Sl>— «fsl  VAU-A.  H ntctsar/l 

IS.  Continuation  SheetM  SF-UX-A  attached:         O  Yet  O  No 
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Ceitificatioii  Regarding  Enviroamental 
Tobacco  Smoke 

Public  Law  103-227.  Part  C— 
Environmental  Tobacco  Smoke,  also  known 
as  the  Pro-Children  Act  of  1994  (Act), 
requires  that  smoking  not  be  permitted  in  any 
portion  of  any  indoor  routinely  owned  or 
leased  or  contracted  for  by  an  entity  and  used 
routinely  or  regularly  for  provision  of  health, 
day  care,  education,  or  library  services  to 
children  under  the  age  of  18,  if  the  services 
are  funded  by  Federal  programs  either 
directly  or  through  State  or  local 
governments,  by  Federal  grant,  contract,  loan, 
or  loan  guarantee.  The  law  does  not  apply  to 
children's  services  provided  in  private 
residences,  focilities  funded  solely  by 
Medicare  or  Medicaid  funds,  and  portions  of 
facilities  used  for  inpatient  drug  or  alcohol 
treatment.  Failure  to  comply  with  the 
provisions  of  the  law  may  result  in  the 
imposition  of  a  civil  monetary  penalty  of  up 
to  SIOOO  per  day  and/or  the  imposition  of  an 
administrative  compliance  order  on  the 
responsible  entity. 

By  signing  and  submitting  this  application 
the  applicant/grantee  certifies  that  it  will 
comply  with  the  requirements  of  the  Act.  The 
applicant/ grantee  further  agrees  that  it  will 
require  the  language  of  this  certification  be 
included  in  any  subawards  which  contain 
provisions  for  the  children's  services  and  that 
all  subgrantees  shall  certify  accordingly. 
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Food  and  Drug  Administration 
Pockat  No.  95N-0182] 

KV  PtiarmaceutJcal  Co.;  Proposal  To 
Withdraw  Approval  of  Two  Abt}reviated 
New  Drug  Applications  and  One 
At)breviated  Antibiotic  Drug 
Application;  Opportunity  for  a  Hearing 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

■ 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
withdraw  approval  of  two  abbreviated 
new  drug  applications  (ANDA's)  and 
one  abbreviated  antibiotic  application 
(AADA)  held  by  KV  Pharmaceutical  Co.. 
2503  South  Hanley  Rd..  St.  Louis.  MO 
63144  (KV).  The  grounds  for  the 
proposed  withdrawals  are  (1)  that  the 
applications  contain  untrue  statements 
of  material  fact;  and  (2)  that  based  upon 
new  information  evaluated  together 
with  the  evidence  available  when  the 
applications  were  approved,  there  is  a 
lack  of  substantial  evidence  that  the 
drugs  will  have  the  effect  they  purport 
or  are  represented  to  have  under  the 
conditions  of  use  prescribed, 
recommended,  or  suggested  in  their 
labeling. 

DATES:  A  hearing  request  is  due  on  July 
26. 1995;  data  and  information  in 


support  of  the  hearing  request  are  due 
August  25, 1995. 

ADDRESSES:  A  request  for  a  hearing, 
supporting  data,  and  other  comments 
should  be  identified  v^th  Docket  No. 
95N-0182  and  submitted  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  rm.  1-23, 
12420  Parklawn  Dr..  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Harry  T.  Schiller,  Center  for  Drug 
Evaluation  and  Research  (HFD-366), 
Food  and  Drug  Administration,  7500 
Standish  PI..  Rockville,  MD  20855.  301- 
594-2041. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  February  4,  1992.  FDA  attempted 
to  inspect  KV  to  determine  whether  or 
not  the  firm  was  following  current  good 
manufacturing  practice  (CX^MP) 
regulations.  The  firm,  however,  refused 
to  provide  necessary  records  as  required 
imder  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (the  act).  (See  sections 
505(k)  and  704  of  the  act  (21  U.S.C. 
355(k)  and  21  U.S.C.  374).)  The  agency, 
therefore,  obtained  inspection  warrants 
and  inspected  KV  between  March  11 
and  April  23, 1992.  Despite  the 
inspection  warrants,  KV  failed  to 
provide  all  of  the  documents  requested. 
FDA  conducted  another  inspection  of 
KV  between  July  31  and  November  3, 
1992. 

Ehiring  the  two  1992  inspections,  the 
agency  compared  documents  and  data 
found  at  the  firm  with  records 
previously  submitted  to  FDA  in  support 
of  KV's  AADA  and  ANDA  applications. 
The  agency  discovered  that  KV  had 
submitted  false  and  misleading 
information  in  the  following 
applications: 

1.  AADA  62-047.  Erythromycin 
Ethylsuccinate  Oral  Suspension,  200 
and  400  milligrams  (mg); 

2.  ANDA  71-929,  Disopyramide 
Phosphate  Extended  Release  Capsules, 
100  mg;  and 

3.  ANDA  86-538,  Nitroglycerin 
Extended  Release  Capsules,  2.5  mg. 

In  support  of  the  AADA  and  the  two 
ANDA's  listed  above,  KV  submitted 
analytical  data  necessary  for  approval 
and  continued  approval  of  the 
applications,  including  stability  data. 
During  its  inspections  of  KV.  the  agency 
discovered  documents  that  showed  that 
KV  had  made  untrue  statements  in  some 
of  the  stability  data  it  had  submitted  in 
supplements  and  amendments  to  the 
applications.  The  documents  also 
showed  that  KV  had  made  untrue 
statements  concerning  stability  data  in 


annual  reports  submitted  to  the 
applications. 

m  letters  dated  June  1, 1993,  and 
November  12,  1993,  FDA  informed  KV 
that  the  agency  intended  to  downgrade 
the  therapeutic  equivalency  rating  of  the 
products  listed  above  in  the  agency's 
publication  "Approved  Drug  Products 
with  Therapeutic  Equivalence 
Evaluations"  (the  "Orange  Book")  and 
to  begin  the  administrative  procedures 
necessary  to  withdraw  approval  of  the 
products.  Accordingly,  as  explained 
below,  the  Director  of  the  Center  for 
Drug  EvaluaticHi  and  Research  (the 
Director)  is  proposing  to  withdraw 
approval  of  the  products'  applications. 

II.  Evidence  That  the  Applications 
Contain  Untrue  Statements  of  Material 
Fact 

The  first  ground  for  withdrawing  the 
AADA  and  two  ANDA's  listed  above  is 
that  the  applications  contain  untrue 
statements  of  material  fact  (21  U.S.C. 
355(e)(5)).  This  section  presents  FDA's 
general  comments  on  untrue  statements 
and  materiality,  and  then  sets  forth  the 
specific  false  and  misleading 
information  in  the  three  abbreviated 
applications. 

A.  Untrue  Statements 

The  untrue  statements  submitted  by 
KV  in  its  drug  applications  include  both 
stability  test  results  that  are  inconsistent 
with  stability  test  results  retained  by  the 
firm  and  selective  or  incomplete 
reporting  of  stability  date. 

1.  Conflicts  Between  hiformation 
Submitted  to  the  Agency  and 
Information  Retained  by  the  Firm 

The  first  type  of  untrue  statement 
submitted  in  the  drug  applications 
listed  above  consists  of  data  that  difTer 
from  data  and  other  primary  source 
information  discovered  at  the  firm.  The 
agency  concludes  in  such  cases  that,  in 
the  absence  of  a  satisfactory 
explanation,  the  discrepant  information 
in  the  application  is  untrue. 

Information  in  an  AADA  or  ANDA, 
including  the  facts  and  data  covered  by 
this  notice,  is  generally  derivative 
information.  Such  information  is  often  a 
restatement,  summary,  or  copy  of 
original  data  or  other  underlying 
information  such  as  that  foimd  in 
laboratory  notebooks  not  specifically 
included  in  the  application.  The  agency 
believes  that  original  or  underlying  data 
generally  have  a  higher  degree  of 
reliability  because  they  are  the  primary 
sources  of  the  information  that  are 
usually  created  contemporaneously 
with  the  event  the  information 
describes.  Restated,  summarized,  or 
copied  information  submitted  in  the 


application  is  transcribed,  calculated,  or 
otherwise  derived  from  the  original  or 
underlying  sources  and  is  prepared  after 
the  events  actually  occurred  and, 
therefore,  is  generally  less  reliable  in  the 
event  of  a  discrepancy  or  inconsistency. 
Errors  in  the  original  or  xmderlying  data, 
even  if  discovered  diuing  the 
preparation  of  an  application,  should  be 
corrected  writh  a  proper  explanation. 

2.  Selective  Reporting 

The  second  type  of  untrue  statement 
in  the  KV  applications  listed  above 
consists  of  selective  or  incomplete 
reports  of  stability  data.  Selective 
reporting  refers  to  reports  that  contain 
certain  passing  results  only.  Selective 
reporting  does  not  consistently  contain 
failing  results  and  does  not  consistently 
contain  a  scientific  justification  for 
rejecting  the  failing  data.  Selective 
reporting  thus  misrepresents  results, 
introduces  bias  into  the  studies' 
analysis,  and  may  result  in  erroneous 
conclusions  about  the  stability  of  the 
product. 

B.  Material  Fact 

KV's  ANDA's  and  AADA,  filed  under 
sections  505(j),  505(b).  and  507  of  the 
act  and  implementing  regulations,  did 
not  require  for  their  approval  the 
submission  of  animal  toxicity  studies, 
human  safety  studies,  and  adequate  and 
well-controlled  clinical  effectiveness 
studies.  Rather,  the  approval  of  an 
abbreviated  application  is  based  on  a 
showing  that  the  generic  drug  is 
equivalent  to  the  innovator  drug  on 
certain  key  chemical  and  pharmacologic 
parameters,  and,  thus,  will  be 
therapeutically  equivalent  to  the 
innovator  drug  throughout  the  shelf  life 
of  the  generic  product. 

A  finding  that  the  generic  and 
innovator  drugs  are  diemically 
equivalent  with  respect  to  the  active 
ingredient  and  bioequivalent  with 
respect  to  the  extent  and  rate  of 
absorption  of  the  active  ingredient 
includes  adequate  proof  that  the  generic 
product  will  remain  stable  throughout 
its  labeled  shelf  life.  Stability  is 
demonstrated  by  showing  that  the  drug 
product  will  remain  within 
specifications  established  to  ensure  its 
identity,  strength,  quality,  and  purity 
throughout  its  specified  shelf  life.  The 
stability  data  help,  therefore,  to  provide 
assurance  that  a  generic  product  will 
retain  its  physical,  chemical,  and 
bioequivalent  characteristics  throughout 
its  labeled  shelf  life. 

To  obtain  FDA  approval,  an 
application  for  a  generic  drug  must 
demonstrate  with  reUable  data  and 
information  (including  stability  data) 
that  the  generic  drug  is  equivalent  to  the 


innovator  drug  so  that  the  toxicity, 
safety,  and  e^ctiveness  studies 
supporting  the  approval  of  the  innovator 
drug  also  support  approval  of  the 
generic  drug.  Moreover,  FDA  must  have 
a  reasonable  basis  on  which  to  conclude 
that  data  based  on  test  batches  of  a 
generic  product  are  representative  of  the 
proposed  commercial  batches  of  that 
generic  product. 

To  maintain  continued  approval  of  a 
drug,  the  sponsor  must,  among  other 
things,  comply  with  various  post- 
marketing reporting  requirements. 
Under  21  CFR  314.81,  a  sponsor  must 
file  annual  reports,  which  then  become 
a  part  of  the  application;  the  failure  to 
file  such  annual  reports  may  be  grounds 
for  withdrawing  approval  of  the 
application. 

A  fact  is  material  if  it  has  the  natural 
tendency  to  influence  or  be  capable  of 
affecting  or  influencing  a  government 
function.  (See  U.S.  v.  Brittain,  931  F.2d 
1413, 1415  (10th  Cir.  1991);  Gonzales  v. 
United  States,  286  F.2d  118, 122  (10th 
Cir.  1960),  cert,  denied.  365  U.S.  878 
(1961);  Weinstock  v.  United  States,  231 
F.2d  699,  701-702  (D.C.  Qr.  1956)).  The 
statements  submitted  by  KV  about 
stability  data  are  required  information 
for  the  approval  or  continued  approval 
of  an  ANDA  or  AADA  (see  21  U.S.C. 
355(j)(2)(A)(vi),  355(b)(1)(C), 
355(b)(1)(D);  21  CFR  314.50(d)(1), 
314.94(a)(9),  314.94(c),  and  314.81). 

Statements  pertaining  to  stability  are 
among  the  many  statements  in  an 
abbreviated  application  on  which  FDA 
relies  when  deciding  whether  or  not  to 
approve  an  application  for  a  generic 
product  (see  21  U.S.C.  355(j)(3)(A)  and 
355(j)(3)(F);  21  CFR  314.94  and 
314.125).  Similarly,  when  allowing  a 
proposed  tentative  expiration  dating 
period,  FDA  relies  on  the 
manufacturer's  written  commitment  in 
the  application  to  conduct  or  continue 
shelf  life  stability  studies  on  at  least  the 
first  three  production  batches  to 
establish  the  actual  expiration  dating 
period  (see  21  CFR  314.94(a)(9). 
314.94(c),  and  314.50(d)(1)).  Moreover, 
FDA  relies  on  data  submitted  in  annual 
reports  to  determine  whether  an 
application  should  continue  to  be 
approved  (see  21  U.S.C.  355(e),  355(k); 
21  CFR  314.81,  433.1). 

Because  the  statements  in  the 
applications  that  are  the  subject  of  this 
notice  were  capable  of  affecting  or 
influencing  FDA's  review  of  the 
applications,  they  are  material. 

C.  Specific  Untrue  Statements  of 
Material  Fact  Contained  in  Each 
Application 

The  specific  untrue  statements  of 
material  fact  foimd  in  each  appUcation 


are  described  below.  KV  received 
written  notice  of  many  of  these  imtrue 
statements  in  inspectional  observations 
on  Forms  FDA-483  after  FDA's 
inspections  of  March  11  through  April 
23, 1992,  and  July  31  through  November 
3, 1992. 

1.  AADA  62-047.  Erythromycin 
Ethylsuccinate  Oral  Suspension.  200 
and  400  mg 

KV  was  not  the  original  holder  of  this 
AADA.  KV  purchased  the  original 
holder  and  its  approved  applications, 
including  AADA  62-047,  the  AADA  for 
erythromycin  ethylsuccinate  oral 
suspension  (EES).  EES  is  a  drug 
recognized  in  the  United  States 
Pharmacopeia  (U.S.P.),  and,  therefore, 
the  drug  must  meet  the  specifications 
regarding  strength,  quality,  and  purity 
prescribed  in  the  U.S.P.  unless  the 
deviations  are  stated  on  the  label.  KV's 
EES  product  is  labeled  to  indicate 
conformance  with  such  U.S.P. 
specifications,  not  deviations. 

On  August  2. 1989,  KV  submitted  to 
FDA  two  supplements  to  AADA  62-047, 
seeking  approval  for  manufacturing 
changes  (supplement  S-006  for  its  200 
mg  EES  and  supplement  S-007  for  its 
400  mg  EES).  After  evaluating  KV's 
submissions,  FDA  issued  a  deficiency 
letter  on  September  14, 1989,  regarding 
a  number  of  issues,  including  KV's 
failure  to  provide  adequate  stability  data 
for  EES  manufactured  by  KV's  proposed 
new  process.  KV  amended  these 
supplements  on  Auigust  14, 1990,  and 
again  on  December  19, 1990.  FDA 
approved  the  supplements  in  a  letter 
dated  April  12.  1991. 

Subsequently,  during  the  inspections 
of  March  11  through  April  23, 1992.  and 
July  31  through  November  3, 1992,  FDA 
compared  the  data  submitted  in  these 
supplements  with  records  found  at  the 
firm.  The  comparisons  demonstrated 
that  the  data  submitted  in  response  to 
FDA's  1989  deficiency  letter  omitted 
failing  stability  results  and  falsely 
reported  failing  results  as  passing.  These 
data  were  false  and  misleading  and 
material  to  the  approval  of  the  AADA 
supplements. 

In  the  August  14. 1990,  amendment  to 
its  then  pending  AADA  supplement,  KV 
provided  results  from  fi^eze/thaw  cycle 
stability  studies  for  lot  L2072  (200  mg) 
and  lot  L2071  (400  mg),  which  were 
performed  by  an  independent 
contractor.  Records  discovered  at  KV, 
howeveir,  showed  that  KV  did  not  report 
failing  freeze/thaw  results  done  by  KV's 
lab.  The  selectively  reported  data 
submitted  to  FDA  are  misleading 
because  they  do  not  reflect  all  of  the 
stability  testing  results  of  the  lots,  and. 
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thus,  constitute  untrue  statements  of 
material  fact. 

In  the  August  14. 1990.  amendment  to 
its  then  pending  supplement.  KV  also 
selectively  reported  only  a  p>assing 
result  for  a  12-month  stability  test  for  lot 
L2071  (400  mg)  for  methylparaben.  an 
inactive  ingredient,  although  KV's 
records  showed  an  initial  imreported 
result  in  which  the  lot  failed  to  meet  the 
firm's  specifications  approved  in  the 
AADA  for  methylparaben. 

In  the  August  14. 1990,  amendment  to 
its  then  pending  supplement,  KV  falsely 
reported  that  lot  L2072  (200  mg)  passed 
a  6-month  stability  test  for 
methylparaben.  However,  KV's  records 
for  the  same  time  and  storage  conditions 
showed  that  L2072  failed  to  meet  the 
firm's  specifications  as  approved  in  the 
AADA. 

FDA's  inspection  also  established  that 
KV  made  untrue  statements  in  certain 
annual  reports  by  submitting  false 
stability  study  results  and  by  omitting 
failing  stability  results  for  EES  200  mg 
and  400  mg.  In  KV's  April  30. 1991. 
annual  report  for  its  200  mg  EES 
product,  the  firm  falsely  stated  that  lot 
L2510  passed  an  erythromycin  assay  at 
3  months.  However,  records  from  the 
outside  contract  laboratory  that 
conducted  the  3-month  assay  show  that 
the  erythromycin  assay  results  for  lot 
L2510  were  below  the  U.S.P. 
specifications. 

In  KV's  September  26, 1991,  annual 
report  for  EES  400  mg,  the  firm  falsely 
reported  that  the  assay  of  the  active 
ingredient  in  lot  L2071  passed  stability 
testing  at  18  months.  Records  at  the 
firm,  however,  showed  that  lot  L2071 
failed  testing  at  18  months  because  the 
results  were  below  U.S.P.  specifications. 

Records  from  KV  show  that  EES  lot 
L1791  (200  mg)  failed  assays  for 
erythromycin  and  for  an  inactive 
ingredient  at  18  months.  KV,  however, 
did  not  report  these  failures  in  its  April 
30. 1991,  annual  report  as  required 
under  21  CFR  314.81.  On  April  28, 
1992,  KV  recalled  both  strengths  of  EES 
because  of  recurrent  stability  problems. 
Only  after  this  recall,  in  the  firm's  June 
2, 1992.  annual  report,  did  KV  report 
the  stability  test  failures  of  EES  lot 
L1791. 

The  stability  failures  in  1990  and 
1991  were  capable  of  affecting  FDA's 
continued  approval  of  the  AADA 
because  they  provide  evidence  directly 
relevant  to  the  product's  safety  and 
effectiveness.  KV's  omission  in  the 
April  30, 1991.  aimual  report  of  the 
available  information  about  the  1990 
and  1991  failures  misrepresented  the 
product's  quality  at  that  time  and, 
therefore,  the  applications  contain 
untrue  statements  of  material  fact. 


2.  ANDA  71-929,  Disopyramide 
Phosphate  Extended  Release  Capsules, 
100  mg 

FDA's  inspections  of  KV  revealed  that 
the  firm  made  imtrue  statements  about 
the  stability  of  its  Disopyramide 
Phosphate  Extended  Release  Capsules 
(100  mg)  in  its  September  10.  1992, 
annual  report,  as  explained  below. 
Disopyramide  Phosphate  Extended 
Release  Capsules  must  meet  the 
specifications  regarding  strength, 
quality,  and  purity  prescribed  in  the 
approved  ANDA,  as  amended.  The 
stability  data  submitted  in  the  annual 
reports  and  discussed  below  are  false 
and  misleading  and  are  material  to  the 
continued  approval  of  the  ANDA 
application. 

First,  KV  reported  that  in  December 
1991.  lot  V1040  passed  ANDA 
specifications  for  18-month  drug  release 
testing  at  1,  4,  and  8-hour  intervals. 
Records  at  the  firm,  however,  showed 
that  the  six  capsules  tested  by  KV  on 
December  11. 1991.  failed  the  4-hour 
test  both  individually  and  collectively. 
These  failing  data  were  lined  through 
and  the  notation  "Inconsistent  with 
history  and  retest"  was  added.  No  other 
notation  or  explanation  of  KV's 
December  11. 1991.  test  results  was 
recorded.  KV  did  not  report  this  failure 
in  the  September  10, 1992.  annual 
record  or  record  an  explanation  for 
omitting  this  failure  from  the  annual 
report.  Five  days  later,  on  December  16. 

1991.  KV  tested  another  six  capsules, 
which  passed  the  4-hour  specifications. 
KV  selectively  reported  only  the  average 
of  the  passing  test  results  in  the  annual 
report,  and  the  omission  of  failing  data 
in  the  annual  report  was  misleading. 

KV  also  reported  in  the  September  10, 

1992.  annual  report  that  in  April  1991. 
the  3-month  drug  release  test  for  lot 
V1377  passed  ANDA  specifications  at 
the  4-hour  interval.  Records  at  the  firm, 
however,  showed  that  on  April  18. 
1991.  the  aggregate  average  value  of  the 
six  capsules  tested  was  below  drug 
release  specifications  for  the  4-hour 
interval.  Five  of  the  six  individual 
capsules  were  also  below  specifications 
at  4  hours.  These  failing  data  were  not 
reported  in  the  September  10. 1992. 
annual  report. 

Four  months  later,  on  August  18  and 
19. 1991.  KV  reassayed  the  lot  three 
times  and  selectively  reported  only  the 
results  from  the  first  reassay. 
Furthermore,  in  the  September  10, 1992, 
annual  report.  KV  falsely  reported  that 
the  drug  release  test  result  had  been 
obtained  at  3  months,  but  KV's  records 
showed  that  it  had  been  obtained  at  7 
months. 


KV  also  reported  in  the  September  10, 
1992,  annual  report  that  lot  V1497 
passed  both  4  and  8  hour.  12-month 
drug  release  tests  in  May  1992.  KV's 
records,  however,  showed  that  a  set  of 
six  capsules  failed  the  8  hour,  12-month 
ANDA  drug  release  test  on  July  21, 
1992.  On  August  3. 1992.  a  second  set 
of  six  capsules  passed  both  4  and  8  hour 
drug  release  tests.  However,  these 
results  were  crossed  out  on  the  firm's 
stability  data  report  form.  A 
handwritten  note  next  to  these  results 
reads  "Void.  See  recal  using  correct 
shell  factor."  On  August  8, 1992,  KV 
recalculated  both  the  4-hour  and  8-hour 
drug  release  test  results.  The  aggregate 
averages  for  both  4  hour  and  8  hour  tests 
passed  specifications.  However,  two  of 
the  six  capsules  failed  at  4  hours  and 
two  of  the  six  capsules  failed  at  8  hours. 
The  notation  "Recal"  is  written  beside 
this  third  set  of  data.  KV  selectively 
reported  only  the  passing  4  and  8  hour 
aggregate  average  results  in  the 
September  1992,  annual  report. 

3.  ANDA  86-538,  Nitroglycerin 
Extended  Release  Capsules,  2.5  mg 

FDA's  inspections  of  KV  revealed  that 
the  firm  made  untrue  statements  in 
certain  annual  reports  about  the  stability 
of  its  Nitroglycerin  Extended  Release 
Capsules.  These  untrue  statements 
consisted  of  false  reporting  and  selective 
reporting  of  stability  data,  including 
content  uniformity  data,  which  are 
material  to  the  continued  conditional 
approval  of  the  application. 

m  its  April  29. 1988,  annual  report, 
KV  reported  that  on  July  28, 1987,  the 
content  uniformity  test  data  for  lot 
V8715  were  not  available  at  24  months. 
KV's  records,  however,  included 
content  imiformity  test  results  for  this 
lot.  which  showed  that  lot  V8715  failed 
to  meet  U.S.P.  specifications  at  24 
months.  Although  Nitroglycerin 
Extended  Release  Capsules  is  not  listed 
in  the  U.S.P..  the  standard  test  for 
content  uniformity  of  any  product  is 
described  in  the  U.S.P.,  and  KV's 
submissions  stated  that  it  met  the  U.S.P. 
test. 

In  its  June  6. 1989.  annual  report.  KV 
reported  that  the  12-month  assay  for 
nitroglycerin  in  lot  V8648  tested  within 
the  ANDA  specifications.  KV's  records, 
however,  showed  that  an  assay  result 
was  outside  the  ANDA  assay  limits.  The 
passing  result  KV  reported  was  an 
average  of  the  failing  result  and  two 
additional  assays  it  performed. 

In  the  June  6. 1989.  aimual  report.  KV 
reported  that  a  nitroglycerin  assay 
purportedly  conducted  at  9  months  after 
lot  V9527  was  within  ANDA 
specifications.  KV's  records,  however, 
showed  that  the  KV  lab  test  result. 


which  was  dated  March  3. 1988.  failed 
to  meet  ANDA  specifications.  KV 
records  also  showed  that  the  stability 
test  result  KV  reported  in  its  aimual 
report  was  the  average  of  two  retests 
performed  by  KV  on  April  19, 1988. 

In  the  June  6, 1989,  annual  report.  KV 
falsely  reported  that  lot  V9133 
conformed  to  U.S.P.  8j>ecifications  in  a 
content  uniformity  test  conducted  6 
months  after  the  lot  was  manufactured. 
KV's  records,  however,  showed  that  the 
first  10  capsules  of  the  lot  failed  U.S.P. 
relative  standard  deviation  (RSD) 
specifications  and  contained  no 
evidence  that  KV  tested  an  additional  20 
capsules.  Without  further  testing  of  an 
additional  20  capsules,  the  batch  failed 
to  meet  U.S.P.  specifications.  Therefore, 
lot  V9133  did  not  conform  to  U.S.P. 
specifications. 

In  its  May  8,  1990,  annual  report  KV 
reported  that  lot  V9432  passed  a  24- 
month  stabihty  test  in  April  1989. 
Records  at  the  firm,  however,  show  that 
the  lot  failed  its  stability  test  on  May  15. 
1989.  During  retesting  on  June  5. 1989, 
the  lot  passed  stability  testing  and  met 
assay  specifications  twice.  KV  averaged 
the  passing  tests  and  then  impro{>erly 
averaged  that  resultant  average  with  the 
failing  result.  This  final  average  was 
reported  as  a  passing  result  in  the  May 
8, 1990,  annual  report. 

KV  reported  in  its  May  8,  1990, 
annual  report  that  lot  V9527  met  ANDA 
assay  specifications,  purportedly  in  an 
18-month  stability  test  of  nitroglycerin 
conducted  in  February  1989.  Records  at 
the  firm,  however,  show  that  the  lot 
failed  the  first  stability  test  on  May  15, 
1989.  The  lot  passed  the  second  and 
third  stability  tests,  done  on  June  5, 
1989.  KV  improperly  averaged  the  three 
test  results  and  reported  in  the  annual 
report  the  average  as  a  passing  result. 
Furthermore,  the  retests  were  conducted 
21  and  22  months  after  the  batch  was 
manufactured,  but  KV  reported  in  the 
annual  report  that  the  tests  were 
conducted  at  18  months. 

KV  reported  in  an  August  6. 1992. 
letter  to  the  agency  that  lot  V9991 
passed  the  24-month  content  uniformity 
test  and  conformed  to  U.S.P. 
specifications.  Records  at  the  firm, 
however,  showed  that  the  group  of 
capsules  tested  failed  because  its  RSD 
was  above  U.S.P.  RSD  specifications.  In 
addition,  the  results  of  two  individual 
capsules  were  below  U.S.P. 
specifications.  According  to  U.S.P. 
specifications,  such  failing  results 
require  testing  an  additional  20 
capsules,  which  KV  did  not  do. 
Therefore,  this  lot  did  not  conform  to 
U.S.P.  specifications. 

KV  reported  in  an  August  1, 1990, 
supplement  that  lot  V9527  passed  a  12- 


month  stability  test  for  nitroglycerin. 
Records  at  the  firm,  however,  show  that 
the  lot  failed  a  stability  test  on 
September  22, 1988,  and  thus  did  not 
meet  the  ANDA  assay  specifications.  KV 
then  conducted  two  retests  on  October 
4. 1988.  KV  selectively  reported  the 
result  of  only  one  of  the  passing  retests. 
and  also  falsely  reported  the  date  of  the 
test  as  August  15. 1988.  which  was  2 
months  before  the  actual  test  date. 

D.  Conclusion 

On  the  basis  of  the  foregoing  findings, 
the  Director  finds  that  KV  submitted 
imtrue  statements  of  material  fact  in  the 
AADA  and  two  ANDA's  listed  above, 
and.  therefore,  proposes  to  withdraw  the 
approval  of  these  applications  under 
section  505(e)(5)  of  the  act. 

m.  Evidence  That  the  Drugs  Lack 
Substantial  Evidence  of  Effisctiveness 

Sction  505(e)(3)  of  the  act  provides 
that  approval  of  an  AADA  or  an  ANDA 
shall  be  withdrawn  if,  on  the  basis  of 
new  information,  evaluated  together 
with  the  evidence  available  when  the 
application  was  approved,  there  is  a 
lack  of  substantial  evidence  that  the 
drug  will  have  the  effect  it  purports  or 
is  represented  to  have.  Because  KV 
submitted  untrue  statements  regarding 
the  stability  of  its  product  in  annual 
reports,  supplements,  and  amendments 
to  its  applications,  the  agency  cannot  be 
assured  of  the  products'  stability. 
Moreover,  the  agency  can  no  longer  be 
assured  as  to  the  accuracy  and  validity 
of  any  of  the  data  used  to  support 
approval  and  continued  approval  of 
these  applications.  Thus,  the  discovery 
of  these  untrue  statements  constitutes 
new  information  demonstrating  that 
there  is  a  lack  of  substantial  evidence 
that  the  drugs  will  have  the  effects  they 
purport  or  are  represented  to  have  under 
the  conditions  of  use  prescribed, 
recommended,  or  suggested  in  their 
labeling. 

The  reliability  of  stability  data  is  of 
particular  concern  when,  as  here,  the 
results  of  multiple  stability  tests,  both 
reported  and  unreported,  indicate  a 
significant  history  of  stability  problems. 
Without  reliable  stability  data,  FDA 
cannot  be  assured  that  a  drug  will 
maintain  the  efficacy  upon  the  basis  of 
which  the  drug  was  approved. 
Similarly,  in  the  case  of  stability 
problems  with  generic  drugs.  FDA 
cannot  be  assured  that  the  drug  will 
continue  to  be  bioequivalent  to  the 
innovator  drug  over  a  given  period  of 
time.  In  either  case,  an  unstable  drug 
product  may  be  more  or  less  potent  than 
the  efficacy  parameters  that  the  agency 
approved. 


Because  there  are  no  reliable  data  or 
information  to  demonstrate  the  stability 
and  bioequivalence  of  these  products  to 
the  listed  drugs,  the  three  products 
listed  above  lack  substantial  evidence  of 
effectiveness. 

IV.  Proposed  Action  and  Notice  oi 
Opportunity  For  a  Hearing 

The  Director  has  evaluated  the 
information  discussed  above  concerning 
the  filing  of  untrue  statements  of 
material  fact  by  KV  and,  on  the  grounds 
stated,  is  proposing  to  viithdraw 
approval  of  the  following  AADA  and 
ANDA's: 

1.  AADA  62-047,  Erythromycin 
Ethylsuccinate  Oral  Suspension.  200 
and  400  mg; 

2.  ANDA  71-929.  Disopyramide 
Phosphate  Extended  Release  Capsules, 
100  mg;  and 

3.  ANDA  86-538.  Nitroglycerin 
Extended  Release  Capsules.  2.5  mg. 

Notice  is  hereby  given  to  the  holder 
of  the  AADA  and  ANDA's  listed  above 
and  to  all  other  interested  persons  that, 
based  upon  the  information  discussed 
above  concerning  the  filing  of  imtrue 
statements  by  KV  and.  on  the  grounds 
stated,  the  Director  proposes  to  issue  an 
order  under  section  505(e)  of  the  act 
v«thdrawing  approvals,  including 
conditional  approvals,  of  the  foregoing 
AADA  and  ANDA's.  and  all 
amendments  and  supplements  thereto. 
The  Director  finds  that:  (1)  The 
applications  contain  untrue  statements 
of  material  fact;  and  (2)  on  the  basis  of 
new  information  before  her  with  respect 
to  the  drugs,  evaluated  together  with  the 
evidence  available  to  her  when  the 
applications  were  approved,  there  is  a 
ladk.  of  substantial  evidence  that  the 
drugs  will  have  the  effects  they  purport 
or  are  represented  to  have  under  the 
conditions  of  use  prescribed, 
recommended,  or  suggested  in  their 
labeling. 

In  accordance  with  section  505(e)  of 
the  act  and  21  CFR  part  314,  the 
applicant  is  hereby  given  an 
opportunity  for  a  hearing  to  show  why 
approval  of  the  AADA  and  ANDA's 
should  not  be  writhdrawm. 

An  applicant  who  decides  to  seek  a 
hearing  shall  file:  (1)  On  or  before  July 
26, 1995.  a  written  notice  of  appearance 
and  request  for  a  hearing,  and  (2)  on  or 
before  August  25. 1995.  the  data, 
information,  and  analyses  relied  on  to 
demonstrate  that  there  is  a  genuine 
issue  of  material  fact  to  justify  a  hearing. 
Any  other  interested  person  may  also 
submit  comments  on  this  notice.  The 
procedures  and  requirements  governing 
this  notice  of  opportunity  for  a  hearing, 
a  notice  of  appearance  and  request  for 
a  hearing,  submission  of  information 
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and  analyses  to  justify  a  hearing,  other 
comments,  and  a  grant  or  denial  of  a 
hearing,  are  contained  in  21  CFR 
314.200  (except  that  the  limitations 
imposed  by  21  CFR  314.200(d)(l}  and 
{d)(2)  do  not  apply)  and  in  21  CFR  part 
12. 

The  failure  of  the  applicant  to  R\e  a 
timely,  written  notice  of  appearance  and 
request  for  a  hearing,  as  required  by  21 
CFR  314.200.  constitutes  an  election  by 
that  person  not  to  use  the  opportunity 
for  a  hearing  concerning  the  action 
proposed,  and  a  waiver  of  any 
contentions  concerning  the  legal  status 
of  that  person's  drug  products.  Any  new 
drug  product  marketed  without  an 
approved  new  drug  application  is 
subject  to  regulatory  action  at  any  time. 

A  request  Tor  a  hearing  may  not  rest 
upon  mere  allegations  or  denials,  but 
must  present  specific  facts  showing  that 
there  is  a  genuine  and  substantial  issue 
of  fact  that  requires  a  hearing.  In  order 
to  raise  a  genuine  and  substantial  issue 
of  fact  justifying  a  hearing  on  the  issue 
of  whether  the  application  contains 
untrue  statements,  the  applicant  must 
specifically  identify  new  evidence  that 
supports  its  position.  Mere  allegations 
and  denials,  arguments  by  counsel,  or 
the  unsupported  articulation  of  possible 
alternate  inferences  will  not  suffice  to 
obtain  a  hearing.  See  21  CFR  12.24(b)(2); 
see  also  Cooper  Laboratories,  Inc.  v. 
Commissioner,  Federal  Food  and  Drug 
Administration,  501  F.2d  772,  785  (D.C. 
Cir.  1974);  Pineapple  Growers  Ass'n  v. 
Food  and  Drug  Administration,  673 
F.2d  1083-1085  (9th  Cir.  1982); 
Weinberger  v.  Hynson,  Westcott  & 
Dunning,  Inc.,  412  U.S.  609,  620-621 
(1973). 

In  order  to  obtain  a  hearing,  the  new 
evidence  must  do  more  than  reaffirm 
the  applicant's  belief  that  the 
information  in  the  application  is  true. 
As  explained  above,  the  Director's 
conclusion  that  the  applications  contain 
an  untrue  statement  of  material  facts  is 
based  on:  (1)  Selective  reporting  of 
stability  data  without  justification,  (2) 
omission  of  failing  stability  test  results, 
and  (3)  actual  conflicts  between  stability 
data  reported  to  FDA  and  stability  data 
retained  by  the  firm. 

In  order  to  raise  an  issue  of  fact  about 
whether  the  application  contains 
truthful  information,  the  applicant's 
evidence  should  be  directed  toward  the 
basis  of  the  Director's  conclusion  that 
the  statements  in  the  application  are 
untrue.  The  applicant's  failure  to 
present  evidence  identifying  a  genuine 
and  substantial  issue  of  fact  with  respect 
to  the  Director's  conclusion  that  the 
applications  listed  in  this  notice  contain 
untrue  statements  of  material  fact, 
leaves  the  basis  for  the  conclusion 


intact,  and  will  result  in  the  denial  of  a 
hearing  on  those  issues. 

In  addition,  the  submission  of  truthful 
information  to  replace  untrue 
statements  will  not  result  in  a  finding 
that  the  previously  identified  untrue 
statements  are  no  longer  material.  If 
corrective  information  could  nullify  the 
materiality  of  untrue  statements,  then 
applicants  could  simply  correct  all 
untrue  statements  as  soon  as  they  were 
discovered. . 

Should  a  hearing  be  held  on  these 
issues,  the  participants  requesting  the 
hearing  will  bear  the  burden  of  proof 
with  respect  to  whether  the  applications 
contain  untrue  statements  of  material 
fact  and.  ultimately,  whether  the  drugs 
that  are  the  subject  of  the  applications 
listed  in  this  notice  have  been  shoMm  to 
be  safe  and  effective  (21  CFR  12.87(d)). 

If  it  conclusively  appears  from  the 
face  of  the  data,  information,  and  factual 
analyses  in  the  request  for  a  hearing  that 
there  is  no  genuine  and  substantial  issue 
of  fact  that  precludes  the  withdrawal  of 
approval  of  the  applications,  or  when  a 
request  for  hearing  is  not  made  in  the 
required  format  or  with  the  required 
analyses,  the  Commissioner  of  Food  and 
Drugs  will  enter  summary  judgment 
against  the  person(s)  who  request  the 
hearing,  making  findings  and 
conclusions,  and  denying  a  hearing. 

Section  505(j)(6)(C)  of  the  act  requires 
that  FDA  remove  from  its  approved 
product  list  contained  in  FDA's 
publication  the  Orange  Book  any  drug 
that  was  withdrawn  for  grounds 
described  in  the  first  sentence  of  section 
505(e)  of  the  act.  If  the  agency 
determines  that  withdrawal  of  the  drugs 
subject  to  this  notice  is  appropriate, 
FDA  will  announce  the  removal  of  the 
relevant  drugs  from  the  list  in  the 
Federal  Register  notice  announcing  the 
withdrawal  of  approval  of  the  dnigs. 

All  submissions  pursuant  to  this 
notice  of  opportunity  for  hearing  are  to 
be  filed  in  four  copies.  Except  for  data 
and  information  prohibited  from  public 
disclosure  under  21  U.S.C.  331(j)  or  18 
U.S.C.  1905,  the  submissions  may  be 
seen  in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

This  notice  is  issued  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sec.  505  (21  U.S.C.  355))  and  under 
authority  delegated  to  the  Director  of  the 
Center  for  Drug  Evaluation  and  Research 
(21  CFR  5.82). 

Dated:  June  13. 1995. 

Muiry  A.  Lumpkin, 

Deputy  Director.  Center  for  Drug  Evaluation 
and  Research. 

(FR  Doc.  95-15539  Filed  6-23-95;  8:45  am] 
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National  Institutes  of  Health 

National  Heart,  Lung,  and  Blood 
Institute;  Notice  of  a  Closed  IMeeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  Heart, 
Lung,  and  Blood  Special  Emphasis 
Panel  (SEP)  meeting: 

Name  of  SEP:  Lung  Specific  Drug  Delivery 
Systems  for  Tuberculosis  Treatment 

Date-July  18, 1995. 

Time:  8:00  a.m. 

Place:  Hyatt  Regency,  Bethesda,  Maryland. 

Contact  Person:  Carl  A.  Ohata,  Ph.D.,  6701 
Rockledge  Drive,  Room  7198,  Bethesda, 
Maryland  20892-7924,  (301)  435-0297. 

Purpose/ Agenda:  To  review  and  evaluate 
grant  applications. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b{c)(4)  and  552b(c)(6),  Title  5,  U.S.C. 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  93.837,  Heart  and  Vascular 
Diseases  Research;  93.838,  Lung  Diseases 
Research:  and  93.839.  Blood  Diseases  and 
Resources  Research,  National  Institutes  of 
Health.) 

Dated:  June  19, 1995. 
Susan  K.  Feldman, 

Committee  Management  Officer,  NIH. 

jFR  Doc.  95-15561  Filed  6-23-95;  8:45  am] 

BILUNG  COOE  4140-01-M 


National  Institute  of  Dental  Research; 
Notice  of  Closed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  Institute  of  Dental  Research 
Special  Emphasis  Panel  (SEP)  meetings: 

Name  of  SEP:  National  Institute  of  Dental 
Research  Sftecial  Emphasis  Panel-Delivery 
System  for  Periodontal  Tissue  Growth 
Factors  (Telephone  Review). 

Dates:July6.  1995. 

Time:  12:00  noon. 

Place:  Natcher  Building.  Rm.  4AN-44F, 
National  Institutes  of  Health,  Bethesda,  MD 
20892. 

Contact  Person:  Dr.  George  Hausch,  Chief, 
Review  Section,  4500  Center  Drive,  Natcher 
Building,  Room  4AN-44F,  Bethesda,  MD 
20892,  (301)  594-2372. 

Purpose/ Agenda:To  evaluate  and  review 
grant  applications  and/or  contact  proposals. 

Name  of  SEP:  National  Institute  of  Dental 
Research  Special  Emphasis  Panel-PT 
Intervention-An  Effective  Change  Agent  in 
TMD  (Telephone  Conference). 


Dates:  August  17, 1995. 

Time:  12:00  noon. 

Place:  Natcher  Building,  Rm.  4AN-44F, 
National  Institutes  of  Health,  Bethesda.  MD 
20893. 

Contact  Person:  Dr.  George  Hausch,  Chief, 
Review  Section,  4500  Center  Drive,  Natcher 
Building,  Room  4AN-44F,  Bethesda,  MD 
20892,  (301)  594-2372. 

Purpose/Agenda:  To  evaluate  and  review 
grant  applications  and/or  contract  proposals. 

The  meetings  will  be  closed  in  accordance 
with  the  provision  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6),  Title  5.  U.S.C 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  p>ersonal  information 
concerning  individuals  associated  with  the 
applications  and/ or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 

This  notice  is  l}eing  published  less  than 
fifteen  days  prior  to  the  meeting  due  to  the 
urgent  need  to  meet  timing  limitations 
imp>osed  by  the  extramural  research  review 
cycle. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.121,  Oral  Diseases  and 
Disorders  Research) 

Dated:  June  20, 1995. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  95-15562  Filed  6-23-95;  8:45  am] 

BILUNO  cooe  4140-01-M 


National  Institute  of  Environmental 
Health  Sciences;  Notice  of  Closed 
Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting: 

Name  of  Committee:  Environmental  Health 
Sciences  Review  Committee. 

Date:  July  31-August  1,  1995. 

Time:  8:30  a.m.  to  Adioumment 

Place:  National  Institute  of  Environmental 
Health  Sciences,  Building  101  Conference 
Rooms  A3.  &  C,  South  Campus,  Research 
Triangle  Park,  North  Carolina. 

Contact  Person:  Dr.  Ethel  Jaclison, 
Scientific  Review  Administrator,  P.O.  Box 
12233,  Research  Triangle  Park,  NC  27709. 
(919)  541-7826. 

Purpose:  To  review  and  evaluate  grant 
applications. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4}  and  552b(c)(6),  Title  5,  U.S.C 
Applications  and  the  discussions  coidd 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material,  and  personal  information 
concerning  individuals  associated  with  the 
applications,  the  disclosure  of  which  would 
constitute  a  clearly  unwarranted  invasion  of 
personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.113,  Biological  Response  to 
Environmental  Health  Hazards;  93.114, 


Applied  Toxicological  Research  and  Testing; 
93.115,  Biometry  and  Risk  Estimation; 
93.894,  Research  and  Manpower 
Development,  National  Institutes  of  Health.) 

Date:  June  19, 1995. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  95-15563  Filed  6-23-95;  8:45  am) 

BILUNO  COOE  4140-01-M 


National  Institute  of  General  Medical 
Sciences;  Notice  of  Closed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meetings: 

Purpose:  To  review  grant  applications. 

Committee  Name:  National  Institute  of 
General  Medical  Sciences,  Special  Emphasis 
Panel — Systems  and  Integrative  Biology. 

Date:  July  20. 

Time:  2  p.m.-8  p.m. 

Place:  Juliana  Hotel,  590  Bush  Street.  San 
Francisco,  CA  94108. 

Contact  Person:  Dr.  Bruce  Wetzel, 
Scientific  Review  Administrator,  NIGMS,  45 
Center  Drive.  Room  1AS-19K.  Bethesda.  MD 
20892-6200. 

Committee  Name:  National  Institute  of 
General  Medical  Sciences,  Special  Emphasis 
Panel — Trauma  and  Bum. 

Date:  July  24. 

Time:  2  p.m.-8  p.m. 

Place:  Holiday  Inn,  University  Center,  100 
Lytton  Avenue,  Pittsburgh,  PA  15213. 

Contact  Person:  Dr.  Bruce  Wetzel, 
Scientific  Review  Administrator,  NIGMS,  45 
Center  Drive,  Room  1AS-19K,  Bethesda,  MD 
20892-6200. 

Committee  Name:  National  Institute  of 
General  Medical  Sciences,  Special  Emphasis 
Panel — Pharmacology. 

Date:  July  28. 

Time:  2  p.m.-8  p.m. 

Place:  Ramada  Inn,  709  Spence  Lane, 
Nashville,  TN  37217. 

Contact  Person:  Dr.  Bruce  Wetzel, 
Scientific  Review  Administrator,  NIGMS,  45 
Center  Drive,  Room  1AS-19K,  Bethesda,  MD 
20892-«200. 

These  meetings  will  be  closed  in 
accordance  with  the  provisions  set  forth  in 
sees.  552b(c)(4)  and  552b(cM6),  Title  5,  U.S.C 
The  discussions  of  these  applications  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material  and  personal  information 
concerning  individuals  associated  with  the 
applications,  the  disclosure  of  which  would 
constitute  a  clearly  unwarranted  invasion  of 
personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.821.  Biophysics  and 
Physiological  Sciences;  93.859, 
Pharmacological  Sciences;  91.862,  Genetics 
Research;  93.863,  Cellular  and  Molecular 
Basis  of  Disease  Research;  93.880.  Minority 
Access  Research  Careers  [MARC];  and 
93.375,  Minority  Biomedical  Research 
Support  (MBRSl. 


Dated:  June  19, 1995. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NIH. 
IFR  Doc.  95-15564  Filed  6-23-95;  8:45  am) 

BtUJNQ  COOE  4140-01-M 


National  Institute  on  Deafness  and 
Other  Communication  Disorders; 
Notice  of  Closed  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting: 

Name  o/ Committee;  Communication 
Disorders  Review  Committee. 

ZJOte:  July  13, 1995. 

Time:  8  a.m.-5  p.m. 

Mace:  Holiday  Inn— Chevy  Cliase,  5520 
Wisconsin  Avenue,  Chevy  Qiase,  MD. 

Contact  Person:  Mary  V.  Nekola,  Ph.D, 
Scientific  Review  Administrator.  NIDCD/ 
DEA/SRB,  EPS  Room  400C,  6120  Executive 
Boulevard,  MSC  7180,  Bethesda,  MD  20892- 
7180.  301/496-8683. 

Purpose/ Agenda:'To  review  and  evaluate 
small  grant  applications. 

The  meeting  will  b>e  closed  in  accordance 
with  the  provisions  set  forth  in  sec. 
552b(c)(4)  and  552b(c)(6),  Title  5,  U.S.C.  The 
application  and/or  proposal  and  the 
discussion  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  (lersonal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 

Tliis  notice  is  being  published  less  than  IS 
days  prior  to  the  meeting  due  to  the  urgent 
need  to  meet  timing  limitations  imposed  by 
the  review  cycle. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.173  Biological  Research 
Related  to  Deafness  and  Communication 
Disorders) 

Dated:  June  20, 1995. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  95-15565  Filed  6-23-95;  8:45  am] 

BOUNO  CODE  4140-01-M 


National  Library  of  Medicine;  Notice  of 
Special  Meeting  of  the  Biomedical 
Library  Review  Committee 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  a  special  meeting  of  the 
Biomedical  Library  Review  Committee 
on  August  17,  1995,  convening  at  8:30 
a.m.  in  the  Board  Room  of  the  National 
Library  of  Medicine,  Building  38,  8600 
Rockville  Pike,  Bethesda,  Maryland. 

In  accordance  with  provisions  set 
forth  in  sees.  552b(c)(4)  and  552b(c)(6), 
Title  5  U.S.C,  and  sec.  10(d)  of  Pub.  L. 
92-463',  the  meeting  on  August  17  will 
be  closed  to  the  public  for  the  review, 
discussion,  and  evaluation  of  individual 
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planning  grant  applications  for  Health 
Sciences  Librarians'  Education  and 
Training  from  8:30  a.m.  to  adjournment. 
These  applications  and  the  discussion 
could  reveal  confidential  trade  secrets 
or  commercial  property,  such  as 
patentable  material,  and  personal 
information  concerning  individuals 
associated  with  the  applications, 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

Eh-.  Roger  W.  Dahlen,  Scientific 
Review  Administrator,  and  Chief, 
Biomedical  Information  Support 
Branch.  Extramural  Programs,  National 
Library  of  Medicine,  8600  Rockville 
Pike,  Bethesda,  Maryland  20894. 
telephone  number:  301-496-4221,  will 
provide  a  roster  of  the  committee 
members  and  other  information 
pertaining  to  the  meeting. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.879 — Medical  Library 
Assistance.  National  Institutes  of  Health.) 

Dated;  June  20, 1995. 
Susan  K.  Feldman, 
Comntittee  Management  Officer,  NIH. 
IFR  Doc.  95-  15566  Filed  6-23-95;  8:45  ami 

WLLMQ  COOe  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  RESOURCES 

National  institutes  of  Heaitli 

National  Library  of  Medicine;  Notice  of 
Special  Meeting  of  the  Biomedical 
Library  Review  Committee 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  a  special  meeting  of  the 
Biomedical  Library  Review  Committee 
on  July  19, 1995,  convening  at  8:30  a.m. 
in  the  Board  Room  of  the  National 
Library  of  Medicine,  Building  38,  8600 
Rockville  Pike,  Bethesda,  Maryland. 

In  accordance  with  provisions  set 
forth  in  sees.  552b(c)(4)  and  552b(c)(6), 
Title  5  U.S.C,  and  sec.  10(d)  of  Pub.  L. 
92-463,  the  meeting  on  July  19  will  be 
closed  to  the  public  for  the  review, 
discussion,  and  evaluation  of  individual 
grant  applications  for  Internet 
Connections  from  8:30  a.m.  to 
adjournment.  These  applications  and 
the  discussion  could  reveal  confidential 
trade  secrets  or  commercial  property, 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Dr.  Roger  W.  Dahlen.  Scientific 
Review  Administrator,  and  Chief, 
Biomedical  Information  Support 
Branch.  Extramural  Programs.  National 


Library  of  Medicine.  8600  Rockville 
Pike.  Bethesda,  Maryland  20894. 
telephone  number:  301-496-4221,  will 
provide  a  roster  of  the  committee 
members  and  other  information 
pertaining  to  the  meeting. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.879 — Medical  Library 
Assistance.  National  Institutes  of  Health.) 

Dated:  June  19.  1995. 
Susan  K.  Feldman, 
Committee  Management  Officer.  NIH. 
IFR  Doc.  95-15567  Filed  6-23-95;  8:45  ami 

BILUNO  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Division  of  Research  Grants;  Notice  of 
Closed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  Division 
of  Research  Grants  Special  emphasis 
Panel  (SEP)  meetings: 

Purpose/Agenda:  To  review  individual 
grant  applications. 

Name  of  SEP:  Clinical  Sciences. 

Dote:July  14. 1995. 

rime:  1:00  p.m. 

Place:  NIH.  Rockledge  II.  Room  4128, 
Telephone  Conference. 

Contact  Person:  Dr.  Anshumali  Chaudhari, 
Scientific  Review  Admin.,  6701  Rockledge 
Drive.  Room  4128.  Bethesda.  MD  20892. 
(301)435-1210. 

Name  of  SEP:  Microbiological  and 
Immunological  Sciences. 

Dote:  July  17,1995. 

Time:  1:00  p.m. 

P/oce.  NIH.  Rockledge  II.  Room  4196, 
Telephone  Conference. 

Contact  Person:  Dr.  Marcel  Pons,  Scientific 
Review  Administrator.  6701  Rockledge  Drive, 
Room  4196,  Bethesda,  MD  20892,  (301)  435- 
1217. 

Name  of  SEP:  Clinical  Sciences. 

Date:  July  20, 1995. 

Time:  8:00  a.m. 

Place:  Doubletree  Hotel,  Rockville,  MD. 

Contact  Person:  Dr.  Shirley  Hilden, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive.  Room  4218.  Bethesda,  MD 
20892,(301)435-1198. 

Name  of  SEP:  Biological  and  Physiological 
Sciences. 

Dote:  July  21,1995. 

Time:  8:30  a.m. 

Place:  Georgetown  Holiday  Inn. 
Washington,  DC. 

Contact  Person:  Dr.  Cheryl  Corsaro, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive.  Room  6172.  Bethesda.  MD 
20892,  (301)  435-1045. 

Name  of  SEP:  Microbiological  and 
Inmiunological  Sciences. 

Date:  July  26, 1995. 


rime:  1:00  p.m. 

Place:  NIH.  Rockledge  II.  Room  4178, 
Telephone  Conference. 

Contact  Person:  Dr.  Jean  Hickman. 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  4178.  Bethesda.  MD 
20892,(301)435-1146. 

Name  of  SEP:  Microbiological  and 
Immunological  Sciences. 

Dote:  August  23, 1995. 

Time:  2:00  p.m. 

Place:  NIH.  Rockledge  II,  Room  4184, 
Telephone  Conference. 

Contact  Person:  Dr.  Martin  Slater, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  4184,  Bethesda,  MD 
20892,(301)435-1149. 

Name  of  SEP:  Biological  and  Physiological 
Sciences. 

Dote:  August  30, 1995. 

Time:  1:00  p.m. 

Place:  Holiday  Inn,  National  Airport,  VA. 

Contact  Person:  Dr.  Everett  Sinnett, 
Scientific  Review  Administrator.  6701 
Rockledge  Drive,  Room  5124,  Bethesda,  MD 
20892,  (301)  435-1016. 

Purpose/Agenda:  To  review  Small 
Business  Innovation  Research  Program  grant 
applications. 

Name  of  SEP:  Multidisciplinary  Sciences. 

Date:  July  27-28, 1995. 

Time:  1:00  p.m. 

Place:  Holiday  Inn,  Chevy  Chase,  MD. 

Contact  Person:  Dr.  Harish  Chopra, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  5112,  Bethesda.  MD 
20892,(301)435-1169. 

The  meetings  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6),  Title  5,  U.S.Q 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  prof>osals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  urgent 
need  to  meet  timing  limitations  imposed  by 
the  grant  review  cycle. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  93.333,  93.337,  93.393- 
93.396,  93.837-93.844,  93.846-93.878, 
93.892,  93.893,  National  Institutes  of  Health, 
HHS) 

Dated:  )une  19, 1995. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NIH. 
IFR  Doc.  95-15568  Filed  6-23-95;  8:45  am] 
BtUJNO  COOC  4140-01-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Community  Planning  and 
Development 

pocket  No.  N-e&-3877;  FR-3855-N-02] 

NOFA  for  the  John  Heinz 
Neight>orhood  Development  Program; 
Amendment  of  Available  Funding 
Amount 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 

ACTION:  Notice  of  funding  availability 
for  fiscal  year  1995;  amendment  of 
available  funding  amount. 

SUMMARY:  On  February  24,  1995,  HUD 
published  a  NOFA  that  announced  the 
availability  of  $4,750,000  in  funding  for 
the  FY  1995  John  Heinz  Neighborhood 
Development  Program.  The  purpose  of 
this  notice  is  solely  to  advise  that 
additional  funding  has  been  made 
available  under  the  February  24, 1995 
NOFA. 

DATES:  Except  for  amending  the 
available  funding  amount,  this  notice 
does  NOT  revise,  extend  the  application 
deadline  set  forth  in  the  February  24, 
1995  NOFA,  or  reopen  the  application 
period. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ophelia  Wilson  or  Gene  Hix,  Office  of 
Community  Planning  and  Development, 
Department  of  Housing  and  Urban 
Development,  Room  7218,  451  Seventh 
Street  SW.,  Washington,  D.C.  20410; 
telephone  number  (202)  708-1189  and 
(202)  708-2562  (TDD).  (These  numbers 
are  not  toll-free.) 

SUPPLEMENTARY  INFORMATION:  On 
February  24,  1995  (60  FR  10438),  HUD 
published  a  NOFA  announcing  the 
availability  of  $4,750,000  in  funding  for 
the  FY  1995  John  Heinz  Neighborhood 
Development  Programs.  The  amount 
appropriated  for  funding  for  this  NOFA 
for  FY  1995  was  $5  million.  Of  this 
amount,  $250,000  was  set  aside  for 
technical  assistance  for  the  program. 
However,  additional  prior  year 
uncommitted  funds  became  available 
for  use  under  the  February  24, 1995 
NOFA. 

The  purpose  of  this  notice  is  solely  to 
advise  that  additional  funding  in  the 
range  of  $4.8  to  $4.95  million  was  made 
available  under  this  NOFA,  which 
makes  it  possible  to  fund  additional 
applicants  responding  to  the  February 
24, 1995  NOFA. 


Dated:  June  21, 1995. 
Mark  C  Gordon, 

General  Deputy  Assistant  Secretary  for 
Community  Planning  and  Development. 
[FR  Doc.  95-15614  Filed  6-21-95;  4:32  pmj 

BILUNG  COOE  421»-2»-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

PD-014-015-1430-01;  iDI-28632] 

Realty  Action,  Exchange  of  Public 
Lands  in  Ada  and  Gem  Counties,  Idaho 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Exchange  of  public  lands  in  Ada 

and  Gem  Counties. 

summary:  The  following  described  lands 
have  been  examined  and  through  the 
public  supported  land  use  planning 
process  have  been  determined  to  be 
suitable  for  transfer  by  land  exchange 
pursuant  to  section  206  of  the  Federal 
Land  Policy  and  Management  Act 
(FLPMA)  of  1976  (43  U.S.C.  1716).  Non- 
Federal  lands  to  be  acquired  are 
described  as: 

Boise  Meridian 

T.  6  N.,  R.  1  W..  B.M.,  Idaho, 
Sec.  34;  SEV«SWV«. 

Containing  40  acres  more  or  less. 

Public  lands  to  be  transferred  are 
described  as: 

Boise  Meridian 

T.  3  N.,  R.  3  E..  B.M.,  Idaho, 
Sec.  7;  Lot  7. 
Containing  20.65  acres  more  or  less. 

The  purpose  of  this  exchange  is  to 
acquire  the  non-Federal  lands  which 
contain  important  populations  of 
Allium  aaseae  (Aase's  onion)  a  Cl 
Candidate  species  to  prevent  possible 
listing  of  the  species  under  the 
Endangered  Species  Act.  The  subject 
lands  were  previously  identified  for 
acquisition  in  the  plan  amendment 
designating  ACECs  for  protection  of 
Aase's  onion  and  determining  the 
management  prescriptions  under  which 
the  lands  are  to  be  managed.  The  subject 
lands  will  be  added  to  the  designated 
ACIEC  and  will  be  managed  with  the 
same  restrictions  as  the  other  public 
lands  within  the  ACEC  to  protect  the 
critical  habitat. 

The  value  of  the  lands  to  be 
exchanged  will  be  equal  or  a  cash 
payment  may  be  made  to  equalize 
values. 

Lands  to  be  transferred  from  the 
United  States  will  be  subject  to  the 
following  reservations,  terms,  and 
conditions: 


Excepting  and  Reserving  to  the  United 
States: 
1.  A  right-of-way  thereon  for  ditches 
and  canals  constructed  by  the 
authority  of  the  United  States 
pursuant  to  the  Act  of  August  30, 
1890  (26  Stat.  291;  43  U.S.C.  945). 

Subject  To: 
1.  Federal  Power  Ck>mmission  Power 
Project  #1971,  authorized 
September  5, 1958,  for  a  150  foot 
wide  powerline,  will  be  subject  to 
stipulations  being  provided  by  the 
Federal  Energy  Regulatory 
Commission. 

ADDRESSES:  Comments  should  be  sent  to 
the  Field  Manager,  Bureau  of  Land 
Management,  Boise  District,  3948 
Development  Avenue,  Boise,  Idaho 
83705. 

FOR  FURTHER  INFORMATION  CONTACT:  Effie 
Schultsmeier,  Cascade  Resource  Area 
Realty  Specialist,  at  the  above  address 
or  at (208)  384-3300. 

DATES:  Upon  publication  of  this  notice 
in  the  Federal  Register,  the  lands 
described  above  will  be  segregated  from 
appropriation  under  the  public  land 
laws,  including  the  mining  laws,  except 
the  exchange  provision  of  the  Federal 
Land  Policy  and  Management  Act.  The 
segregative  effect  will  end  upon 
issuance  of  patent  or  two  years  from  the 
date  of  publication,  whichever  occurs 
first. 

COMMENTS:  For  a  period  of  45  days  from 
the  date  of  publication  of  this  notice  in 
the  Federal  Register,  interested  parties 
may  submit  comments  to  the  Field 
Manager,  at  the  above  address.  Any 
adverse  comments  will  be  reviewed  by 
the  Field  Manager,  who  may  vacate  or 
modify  this  realty  action  to 
accommodate  the  protest.  If  the  protest 
is  not  accommodated,  the  comments  are 
subject  to  review  of  the  State  Director, 
who  may  sustain,  vacate,  or  modify  this 
realty  action.  In  the  absence  of  any 
adverse  comments,  this  realty  action 
will  become  the  final  determination  of 
the  Department  of  the  Interior. 

Dated:  June  16, 1995. 
Tom  Dyer, 

Acting  Field  Manager. 
IFR  Doc.  95-15492  Filed  6-23-95:  8:45  am] 

BIUJNO  COOC  4310-e6-P 


Fish  and  Wildlife  Service 

Endangered  and  Threatened  Species 
Permit  Application 

agency:  Fish  and  Wildlife,  Interior. 

ACTION:  Notice  of  extended  comment 
period. 
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Extension  of  the  Public  Comment 
Period  on  a  Draft  Environmental  Impact 
Report/Environmental  Impact  Statement 
for  Issuance  of  a  Permit  to  Allow 
Incidental  Take  of  Threatened  and 
Endangered  Species  within  the  Multiple 
Species  Conservation  Program  (MSCP) 
Planning  Area  in  San  Diego  County, 
California. 

SUMMARY:  This  notice  announces  the 
extension  of  the  public  comment  period 
on  the  above  named  draft  joint 
Environmental  Impact  Report/ 
Environmental  Impact  Statement  (DEIR/ 
DEIS)  for  the  proi}osed  incidental  take 
of  species  listed  pursuant  to  the 
Endangered  Species  Act  of  1973,  as 
amended  (Act).  The  original  public 
comment  period  that  closed  June  26, 
1995  (60  CFR  25734),  is  extended  by  2 
weeks.  The  Fish  and  Wildlife  Service 
(Service)  has  extended  the  comment 
period  to  allow  adequate  time  for  review 
and  response  by  the  public.  This  notice 
is  provided  pursuant  to  section  10(c)  of 
the  Act  and  National  Environmental 
Policy  Act  regulations  (40  CFR  1506.6). 

DATES:  The  comment  period  is  extended 
through  July  10, 1995.  Written 
comments  on  the  DEIR/DEIS  should  be 
received  on  jor  before  this  date. 

ADDRESSES:  Comments  should  be 
addressed  to  Mr.  Gail  Kobetich,  Field 
Supervisor,  U.S.  Fish  and  Wildlife 
Service,  2730  Loker  Avenue,  Carlsbad, 
California  92008.  Comments  also  may 
be  sent  by  facsimile  to  telephone  (619) 
431-9618. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Nancy  Gilbert,  Fish  and  Wildlife 
Biologist,  at  the  above  address, 
telephone  (619)  431-9440.  The  Service 
encourages  individuals  to  use  copies  of 
the  DEIR/DEIS  available  at  City  and 
County  libraries  in  the  greater  San  Diego 
area;  however,  personal  copies  can  be 
obtained  by  contacting  Ms.  Gilbert.  In 
addition,  copies  of  the  draft  MSCP  Plan 
are  available  at  public  libraries  or  can  be 
obtained  by  contacting  the  City  of  San 
Diego  Clean  Water  Program,  telephone 
(619) 533-4200. 

Dated:  )une  20. 1995. 
Vicki  M.  Finn, 

Acting  Deputy  Regional  Director,  Region  J , 

Portland.  Oregon. 

(FR  Doc.  95-15553  Filed  6-23-95;  8:45  am) 

BILUNG  CO06  4310-S5-P 


Availat>ility  of  an  Environmental 
Assessment/Habitat  Conservation 
Plans  and  Receipt  of  Applications  for 
Incidental  Talte  Permit  for 
Construction  of  Single  Family 
Residences  In  Williamson  and  Travis 
Counties,  Texas 

AGENCY:  Fish  and  Wildlife  Service. 
Interior. 

AcnoN:  Notice. 

PRT-801588»  PRT-801823,  PRT- 

801837,  and  PRT-801838 
SUMMARY:  Bobby  S.  Thomas  and  Albert 
Graci  (Applicants)  have  applied  to  the 
Fish  and  Wildlife  Service  (Service)  for 
incidental  take  permits  pursuant  to 
Section  10(a)  of  the  Endangered  Species 
Act  (Act).  The  Applicant  (Thomas)  has 
been  assigned  permit  number  PRT- 
801588,  and  Applicant  (Graci)  has  been 
assigned  permit  numbers  PRT-801838, 
PRT-801837,  and  PRT-801823.  The 
requested  permits,  which  are  for  a 
period  of  1  year  and  2  years 
respectively,  would  authorize  the 
incidental  take  of  the  endangered 
golden-cheeked  warbler  (Dendroica 
chrysoparia].  The  proposed  take  would 
occur  as  a  result  of  the  construction  of 
a  single  family  residence  on  each  lot 
(Thomas)  at  Lot  28.  Block  B,  Lake 
Georgetown  Estates,  Georgetown, 
Williamson  County,  Texas,  and  (Graci) 
Lot  17,  18,  and  19.  Six  Twenty  Oaks, 
Section  2,  Travis  County,  Texas. 

The  Service  has  prepared  the 
Environmental  Assessment/Habitat 
Conservation  Plans  (EA/HCP's)  for  the 
incidental  take  applications.  A 
determination  of  jeopardy  to  the  species 
or  a  Finding  of  No  Significant  Impact 
(FONSI)  will  not  be  made  before  30  days 
from  the  date  of  publication  of  this 
notice.  This  notice  is  provided  pursuant 
to  Section  10(c)  of  the  Act  and  National 
Environmental  Policy  Act  regulations 
(40  CFR  1506.6). 

DATES:  Written  comments  on  the 
application  should  be  received  no  later 
than  July  26  1995. 

ADDRESSES:  Persons  wishing  to  review 
the  application  may  obtain  a  copy  by 
writing  to  the  Regional  Director,  U.S. 
Fish  and  Wildlife  Service,  P.O.  Box 
1306,  Albuquerque,  New  Mexico  87103. 
Persons  wishing  to  review  the  EA/HCP 
may  obtain  a  copy  by  contacting  Joseph 
E.  Johnston  or  Alma  Barrera,  Ecological 
Services  Field  Office,  10711  Burnet 
Road.  Suite  200,  Austin,  Texas  78758 
(512/490-0063).  Documents  will  be 
available  for  public  inspection  by 
written  request,  by  appointment  only, 
during  normal  business  hours  (9:00  to 
4:30)  U.S.  Fish  and  Wildhfe  Service, 
Austin,  Texas. 


Written  data  or  comments  concerning 
the  application(s)  and  EA/HCP's  should 
be  submitted  to  the  Acting  Field 
Supervisor,  Ecological  Field  Office. 
Georgetown,  Texas  (see  ADDRESS  above). 
Please  refer  to  the  appropriate  permit 
number  when  submitting  comments. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  E.  Johnston  or  Alma  Barrera  at 
the  above  Austin  Ecological  Service 
Field  Office. 

SUPPLEMENTARY  INFORMATION:  Section  9 
of  the  Act  prohibits  the  "taking"  of 
endangered  species  such  as  the  golden- 
cheeked  warbler.  However,  the  Service, 
under  limited  circumstances,  may  issue 
permits  to  take  endangered  wildlife 
species  incidental  to,  and  not  the 
purpose  of,  otherwise  lawful  activities. 
Regulations  governing  permits  for 
endangered  species  are  at  50  CFR  17.22. 

Applicant 

The  Apphcant  (Thomas)  plans  to 
construct  a  single  family  residence  on 
Lot  28  on  Hunters  Point  and  Deer  Field 
Drives,  Lake  Georgetown  Estates 
Subdivision,  Georgetown,  Williamson 
County,  Texas,  and  Applicant  (Graci) 
plans  to  construct  a  single-family 
residence  on  each  individual  lot  known 
as  Lot  17,  Lot  18,  and  Lot  19,  Six 
Twenty  Oaks  Subdivision,  Section  2, 
Travis  County,  Texas.  These  actions  will 
eliminate  less  than  one-half  acre  of  land 
and  indirectly  impact  less  than  one-half 
additional  acres  of  golden-cheeked 
warbler  habitat  per  residence.  The 
appUcants  propose  to  compensate  for 
this  incidental  take  of  golden-cheeked 
warbler  habitat  by  placing  $1,500  per 
residence  into  the  City  of  Austin 
Balcones  Canyonlands  Conservation 
Fund  to  acquire/manage  lands  for  the 
conservation  of  the  golden-cheeked 
warbler. 

Alternatives  to  this  action  were 
rejected  because  selling  or  not 
developing  the  subject  property  with 
federally  listed  species  present  was  not 
economically  feasible. 
Nancy  M .  Kaufinan, 

Regional  Director,  Region  2.  Albuquerque, 
New  Mexico. 

(PR  Doc.  95-15554  Filed  &-23-95;  8:45  am] 

BILUNO  CODE  4510-86-M 


Availability  of  Environmental 
Assessment/Habitat  Conservation 
Plans  and  Receipt  of  Applications  for 
Incidental  Talce  Permits  for 
Construction  of  Single-Family 
Residences  Within  Travis  County, 
Texas 

AGENCY:  Fish  and  Wildlife  Service. 
Interior. 


ACTION:  Notice. 


PRT-803131,  PRT-803132,  PRT- 

803133,  AND  PRT-803135 
APPLICANT:  Chris  R  Milam.  Austin. 
Texas. 

SUMMARY:  The  following  Applicant  has 
applied  to  the  Fish  and  Wildlife  Service 
(Service)  for  incidental  take  permits 
pursuant  to  Section  10(a)  of  the 
Endangered  Species  Act  (Act).  The 
requested  permits  would  authorize  the 
incidental  take  of  the  endangered 
golden-cheeked  warbler  {Dendroica 
chrysoparia).  The  proposed  take  would 
occur  as  a  result  of  the  construction  of 
four  single-family  residences  on  each 
individually  owned  lots  within  Travis 
County,  Texas. 

The  Service  has  prepared 
Environmental  Assessment/Habitat 
Conservation  Plans  (EA/HCP's)  for  the 
incidental  take  applications.  A 
determination  of  jeopardy  to  the  species 
or  a  Finding  of  No  Significant  Impact 
(FONSI)  will  not  be  made  before  30  days 
h-om  the  date  of  publication  of  this 
notice.  This  notice  is  provided  pursuant 
to  Section  10(c)  of  the  Act  and  National 
Environmental  Policy  Act  regulations 
(40  CFR  1506.6). 

DATES:  Written  comments  on  the 
application  should  be  received  on  or 
before  July  26, 1995. 
ADDRESSES:  Persons  wishing  to  review 
the  application(s)  may  obtain  a  copy  by 
writing  to  the  Regional  Director.  U.S. 
Fish  and  Wildlife  Service,  P.O.  Box 
1306,  Albuquerque,  New  Mexico  87103. 
Persons  wishing  to  review  the 
individual  EA/HCP(s)  may  obtain  a 
copy  by  contacting  Joseph  E.  Johnston 
or  Alma  Barrera,  Ecological  Services 
Field  Office,  10711  Burnet  Road,  Suite 
200,  Hartland  Bank  Building,  Austin. 
Texas  78758  (512/490-0063). 
Documents  will  be  available  for  public 
inspection  by  written  request,  by 
appointment  only,  during  normal 
business  hours  (9:00  to  4:30)  U.S.  Fish 
and  Wildlife  Service,  Austin,  Texas. 
Written  data  or  comments  concerning 
the  application(s)  and  EA/HCP(s) 
should  be  submitted  to  the  Acting  Field 
Supervisor,  Ecological  Services  Field 
Office,  Austin,  Texas  (see  ADDRESSES 
above).  Please  refer  to  the  applicable 
Permit  Numbers  when  submitting 
comments. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  E.  Johnston  or  Alma  Barrera  at 
the  above  Austin  Ecological  Service 
Field  Office. 

SUPPLEMENTARY  INFORMATION:  Section  9 
of  the  Act  prohibits  the  "taking"  of 
endangered  species  such  as  the  golden- 
cheeked  warbler.  However,  the  Service, 
under  limited  circumstances,  may  issue 


permits  to  take  endangered  wildlife 
species  incidental  to,  and  not  the 
purpose  of,  otherwise  lawful  activities. 
Regulations  governing  permits  for 
endangered  species  are  at  50  CFR  17.22. 

The  applicant  plans  to  construct  a 
single  family  residence  on  each 
individual  lots  known  as:  Lot  3, 
Rimrock  at  River  Hills  Road;  Lot  2. 
Rimrock  at  River  Hills  road;  Lot  1. 
Rimrock  at  River  Hills  Road;  and  Lot  4, 
Rimrock  at  River  Hills  Road,  Austin, 
Travis  County,  Texas.  This  action  will 
eliminate  less  than  one-half  acre  of  land 
per  residence  and  indirectly  impact  less 
than  one-half  additional  acre  per 
residence  of  golden-cheeked  warbler 
habitat.  The  applicant  proposes  to 
compensate  for  this  incidental  take  of 
golden-cheeked  warbler  habitat  by 
placing  $1,500  per  residence  into  the 
City  of  Austin  Balcones  Canyonlands 
Conservation  Fund  to  acquire/manage 
lands  for  the  conservation  of  the  golden- 
cheeked  warbler. 

Alternatives  to  these  actions  were 
rejected  by  the  Applicant  because 
selling  or  not  developing  the 
individually  owned  subject  property 
with  federally  listed  species  present  was 
not  economically  feasible. 
Nancy  M .  KauCman. 

Regional  Director,  Region  2,  Albuquerque, 
New  Mexico. 
|FR  Doc.  95-15555  Filed  6-23-95;  8:45  am) 

BILUNG  COOC  4510-6S-M 


Finding  of  No  Significant  Impact  for 
Incidental  Take  Permits  for  the 
Construction  of  Single  Family 
Residences  at  the  Specific  Site 
Locations  Indicated  Below  in  Travis 
County,  Texas 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

action:  Notice. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  has  prepared  an 
Environmental  Assessments  for 
issuance  of  a  Section  10(a)(1)(B)  permits 
for  the  incidental  take  of  the  Federally 
endangered  golden-cheeked  warbler 
(Dendroica  chrysoparia)  during  the 
construction  and  operation  of  single- 
family  residences  in  Travis  County, 
Texas. 

Proposed  Action 

The  proposed  action  is  the  issuance  of 
permits  under  Section  10(a)(1)(B)  of  the 
Endangered  Si)ecies  Act  to  authorize  the 
incidental  take  of  the  golden-cheeked 
warbler. 

The  Applicant  (Bette  Craddock 
Pressler)  plans  to  construct  a  single- 
family  residence  at  the  specific  sites 


indicated:  Lot  5,  Lot  6.  Lot  4.  Lot  3,  Lot 
1,  and  Lot  2,  West  Lake  Hills.  Travis 
County.  Texas,  (Permit  numbers  PRT- 
800438.  PRT-600439,  PRT-800440, 
PRT-800441,  PRT-800442,  and  PRT- 
800443  respectively). 

The  proposed  construction  and 
o[>eration  of  the  single-family  residences 
will  comply  with  all  local.  State,  and 
Federal  environmental  regulations 
addressing  environmental  impacts 
associated  with  this  type  of 
development.  Details  of  the  mitigation 
are  provided  in  the  individual 
Environmental  Assessment/Habitat 
Conservation  Plans.  These  conservation 
plan  actions  ensure  that  the  criteria 
established  for  issuance  of  an  incidental 
take  permits  will  be  fully  satisfied. 

Alternatives  Considered 

1.  No  action, 

2.  Proposed  action. 

3.  Sale  of  the  property,  and  purchase  of 
another  parcel, 

4.  Alternative  site  layouts, 

5.  Wait  for  issuance  of  the  regional 
Section  10(a)(1)(B)  permit, 

Determination 

Based  upon  information  contained  in 
the  Environmental  Assessment/Habitat 
Conservation  Plans,  the  Service  has 
determined  that  these  actions  are  not 
major  Federal  actions  which  would 
significantly  affect  the  quality  of  the 
human  environment  with  the  meaning 
of  Section  102(2)(c)  of  the  National 
Environmental  Policy  Act  of  1969. 
Accordingly,  the  preparation  of 
Environmental  Impact  Statements  on 
the  proposed  action  is  not  warranted. 

It  is  my  decision  to  issue  the  Section 
10(a)(l)(6)  permits  for  the  construction 
and  operation  of  the  single-family 
residences  at  the  sites  sp)ecified  above  in 
Travis  County,  Texas. 
Lynn  B.  Stames, 

Acting  Regional  Director,  Region  2, 
Albuquerque,  New  Mexico. 
[FR  Doc.  95-15556  Filed  6-23-95;  8:45  am) 

BILUNO  COOC  4310-65-M 


DEPARTMENT  OF  THE  INTERIOR 

National  Parle  Service 

Indian  Memorial  Advisory  Committee 

AGENCY:  National  Park  Service,  Interior. 
action:  Notice  of  meeting. 

SUMMARY:  This  notice  announces  a 
scheduled  meeting  of  the  Indian 
Memorial  Advisory  Committee.  Notice 
of  this  meeting  is  required  under  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463). 
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MEETMG  DATE  AND  TIME:  June  23-25, 
1995.  8:00  a.m.-5:00  p.m. 

ADDRESSES:  Sheraton  Billings  Hotel,  27 
North  27th  Street,  Billings.  Montana 
59101. 

THE  AGENDA  Of  THIS  MEETING  \MILL  BE: 
Review  minutes  of  last  meeting,  disciiss 
follow-up  actions  from  previous 
meeting,  introductions/opening 
remarks,  review  of  design  competition 
criteria  and  related  proposal  packages, 
and  media/public  relations. 

The  meeting  will  be  open  to  the 
public.  However,  facilities  and  space  for 
accommodating  members  of  the  public 
are  limited,  and  persons  will  be 
accommodated  on  a  first-come-first- 
served  basis.  Any  member  of  the  public 
may  file  a  written  statement  concerning 
the  matters  to  be  discussed  with: 
Superintendent,  Little  Bighorn 
Battlefield  National  Monument.  P.O. 
Box  39,  Crow  Agency.  Montana  59022. 
telephone  (406)  638-2621.  Minutes  of 
the  meeting  will  be  available  for  public 
inspection  four  weeks  after  the  meeting 
at  the  Office  of  the  Superintendent  of 
Little  Bighorn  Battlefield  National 
Monument. 

SUPPLEMENTARY  INFORMATKM:  The 
Advisory  Committee  was  established 
under  Title  11  of  the  Act  of  December  10. 
1991,  for  the  purpose  of  advising  the 
Secretary  on  the  site  selection  for  a 
memorial  in  honor  and  recognition  of 
the  Indians  who  fought  to  preserve  their 
land  and  culture  at  the  Battle  of  Little 
Bighorn,  on  the  conduct  of  a  national 
design  competition  for  the  memorial, 
and  "*   *   *  to  ensure  that  the  memorial 
designed  and  constructed  as  provided  in 
section  203  shall  be  appropriate  to  the 
monument,  its  resources  and  landscape, 
sensitive  to  the  history  being  portrayed 
and  artistically  commendable." 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Bart)ara  A.  Sutteer,  Indian  Affairs 
Coordinator.  Intermountain  Field  Area 
Office.  National  Park  Service,  12795  W. 
Alameda  Parkway,  P.O.  Box  25287, 
Denver.  Colorado  80225-0287.  (303) 
969-2511. 

Dated:  May  22, 1995. 
Dawn  A.  Carey, 

Designated  Federal  Officer.  Little  Bighorn 
Battlefield  National  Monument,  National 
Fork  Service. 

|FR  Doc.  95-15533  Filed  6-23-95;  8:45  am] 
■UJHG  COOC  4310-7D-P 


DEPARTMENT  OF  JUSTICE 
National  Institute  of  Corrections 

Request  for  Proposals 

The  National  Institute  of  Corrections, 
U.S.  Department  of  Justice,  is  seeking 
applications  from  organizations  and 
individuals  able  to  develop  a  videotape 
highlighting  the  principles  of  podular 
direct  supervision  and  the 
implementation  of  these  principles  in 
several  jails.  A  cooperative  agreement  of 
up  to  $50,000  will  be  awarded  for  a  12- 
month  period  beginning  September  1, 
1995.  Applications  must  be  received  by 
July  28, 1995.  For  more  information  and 
application  procedures,  contact  Ginny 
Hutchinson,  National  Institute  of 
Corrections,  Jails  Division,  1960 
Industrial  Circle.  Suite  A.  Longmont, 
CO  80501;  1-800-995-6429  or  fax  1- 
303-682-0469. 
Morris  L.  Thigpen, 
Director. 
(FR  Doc.  95-15493  Filed  6-23-95;  8:45  ami 

BILLiNQ  CODE  4410-M-4I 


DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

[Prohibited  Transaction  Exemption  95-46; 

Exemption  Application  No.  D-09519.  et 
al.] 

Grant  of  Individual  Exemptions; 
Westinghouse  Pension  Plan,  et  al. 

AGENCY:  Pension  and  Welfare  Benefits 

Administration.  Labor. 

ACTION:  Grant  of  individual  exemptions. 

SUMMARY:  This  document  contains 
exemptions  issued  by  the  Department  of 
Labor  (the  Department)  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or 
the  Internal  Revenue  Code  of  1986  (the 
Code). 

Notices  were  published  in  the  Federal 
Register  of  the  pendency  before  the 
Department  of  proposals  to  grant  such 
exemptions.  The  notices  set  forth  a 
summary  of  facts  and  representations 
contained  in  each  application  for 
exemption  and  referred  interested 
persons  to  the  respective  applications 
for  a  complete  statement  of  the  facts  and 
representations.  The  applications  have 
been  available  for  public  inspection  at 
the  Department  in  Washington.  D.C.  The 
notices  also  invited  interested  persons 
to  submit  comments  on  the  requested 
exemptions  to  the  Department.  In 


addition  the  notices  stated  that  any 
interested  person  might  submit  a 
written  request  that  a  public  hearing  be 
held  (where  appropriate).  The 
,  applicants  have  represented  that  they 
have  complied  with  the  requirements  of 
the  notification  to  interested  persons. 
No  public  comments  and  no  requests  for 
a  hearing,  unless  otherwise  stated,  were 
received  by  the  Department. 

The  notices  of  proposed  exemption 
were  issued  and  the  exemptions  are 
being  granted  solely  by  the  Department 
because,  effective  December  31. 1978, 
section  102  of  Reorganization  Plan  No. 
4  of  1978  (43  FR  47713.  October  17, 
1978)  transferred  the  authority  of  the 
Secretary  of  the  Treasury  to  issue 
exemptions  of  the  type  proposed  to  the 
Secretary  of  Labor. 

Statutory  Findings 

In  accordance  with  section  408(a)  of 
the  Act  and/or  section  4975(c)(2)  of  the 
Code  and  the  procedures  set  forth  in  29 
CFR  Part  2570.  Subpart  B  (55  FR  32836, 
32847,  August  10,  1990)  and  based  upon 
the  entire  record,  the  Department  makes 
the  following  findings: 

(a)  The  exemptions  are 
administratively  feasible; 

(b)  They  are  in  the  interests  of  the 
plans  and  their  participants  and 
beneficiaries;  and 

(c)  They  are  protective  of  the  rights  of 
the  participants  and  beneficiaries  of  the 
plans. 

Westinghouse  Pension  Plan  (the  Plan) 

Located  in  Pittsburgh,  Pennsylvania 
[Prohibited  Transaction  Exemption  95—46: 
Application  No.  D-095191 


Exemption 

The  restrictions  of  sections 
406(a)(1)(A)  through  (D).  406(b)(1)  and 
(b)(2)  of  the  Act  and  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)(1)(A)  through  (E)  of  the  Code, 
shall  not  apply  to  the  contribution  of 
certain  securities  (the  Securities)  to  the 
Plan  on  September  14,  1993  and 
October  29,  1993  by  Westinghouse 
Electric  Corporation  (WEC),  the  Plan's 
sponsor  and  as  such  a  party  in  interest 
with  respect  to  the  Plan,  provided  the 
following  conditions  are  met: 

(a)  The  Securities  were  valued  at  an 
amount  which  was  no  greater  than  their 
fair  market  value  at  the  time  of 
contribution,  as  established  by  an 
independent,  qualified  appraiser; 

(b)  The  terms  and  conditions  of  the 
contributions  were  at  least  as  favorable 
to  the  Plan  as  terms  and  conditions 
which  the  Plan  could  have  obtained  in 
a  purchase  of  similar  securities  from  an 
unrelated  party; 


(c)  The  Plan  did  not  pay  any 
commissions  or  other  expenses  with 
respect  to  the  contributions; 

(d)  The  fair  market  value  of  the 
Securities  represents  at  all  times  an 
amoimt  of  the  Plan's  total  assets  which 
is  consistent  with  the  Plan's  investment 
guidelines  and  objectives; 

(e)  Additional  Plan  assets  are  not  used 
to  purchase  any  new  securities  which 
are  considered  "alternative 
investments"  to  the  extent  that  such 
purchases,  when  added  to  the 
outstanding  fair  market  value  of  the 
Securities  owned  by  the  Plan,  would 
cause  more  than  5.2  percent  of  the 
Plan's  total  assets  to  be  invested  in 
"alternative  investments"  (other  than  as 
may  be  occasioned  merely  by  an 
increase  in  value);  • 

(f)  Mellon  Bank  N.A.  (Mellon),  as  an 
independent,  qualified  fiduciary  for  the 
Plan,  determined  that  each  contribution 
of  the  Securities  to  the  Plan  was  in  the 
best  interests  and  protective  of  the  Plan 
and  its  participants  and  beneficiaries  at 
the  time  of  the  transactions; 

(g)  Mellon  monitored  each 
contribution  made  to  the  Plan  and  took 
all  appropriate  actions  necessary  to 
protect  the  interests  of  the  Plan  and  its 
participants  and  beneficiaries; 

(h)  Mellon  monitors  the  performance 
of  the  Securities  as  an  investment  for 
the  Plan  and  takes  whatever  action  is 
necessary  to  protect  the  interests  of  the 
Plan  and  its  participants  and 
beneficiaries; 

(i)  On  the  date  on  which  the  Plan  no 
longer  holds  any  of  the  Securities 
contributed  by  WEC  on  September  14 
and  October  29,  1993  (the  Exercise 
Date),  WEC  shall  contribute  to  the  Plan 
the  difference  between  the  following: 

(1)  the  sum  of  (i)  the  sales  proceeds 
received  by  the  Plan  on  the  disposition 
of  all  of  the  Securities,  plus  (ii)  interest 
accrued  and  interest  and  dividends 
received  on  the  Securities;  and 

(2)  the  aggregate  value  of  the 
Securities  on  the  date  that  they  were 
originally  contributed  to  the  Plan  (i.e. 
$188,882,694),  plus  any  adjustments  to 
such  aggregate  value  requested  by 
Mellon  to  reflect  changes  in  the 
Consumer  Price  Index  (CPI)  during  the 
period  that  the  Securities  were  held  by 
the  Plan,  upon  demand  by  Mellon  as  the 
Plan's  independent  fiduciary  under  the 
terms  of  a  "makewhole  agreement"  with 
the  Plan  (the  Makewhole  Agreement). 
Mellon  shall  have  sole  authority  to 
determine  the  amount  due  to  the  Plan 
under  the  Makewhole  Agreement  (the 


Makewhole  Amount)  at  the  time  of  the 
transaction;^ 

(1)  On  December  30, 1994,  WEC  made 
a  cash  contribution  to  the  Plan  in  the 
amount  of  $25  million  to  support  any 
amounts  that  may  become  due  under 
the  Makewhole  Agreement,  provided 
that  this  cash  contribution  is  held  as  a 
separate  credit  balance  in  the  Plan's 
funding  standard  account  until  the 
termination  date  of  the  Makewhole 
Agreement  (as  amended  pursuant  to 
paragraph  (i)  above)  and  is  not  used  to 
offset  any  other  funding  obligation  owed 
by  WEC  to  the  Plan  until  such  date. 
Mellon,  as  the  Plan's  independent 
fiduciary,  shall  be  responsible  for 
investing  the  $25  million  and  ensuring 
that  the  Plan  receives  all  interest  and 
other  income  earned  on  the  $25  million; 
and 

(1)  Mellon  monitors  the  compliance  by 
all  parties  with  the  terms  and  conditions 
of  the  exemption. 
EFFECTIVE  DATE:  The  exemption  is 
effective  for  each  contribution  as  of 
September  14  and  October  29, 1993, 
respectively. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  (the  Proposal) 
published  on  November  14, 1994,  at  59 
FR  56537. 

WRHTEN  COMMENTS  AND  MODIFICATIONS: 
The  Department  received  over  160 
comment  letters  from  interested 
persons.  The  matters  raised  in  the 
comment  letters  concern:  (1)  Sufficiency 
of  the  notice  to  interested  persons 
regarding  the  Proposal;  (2)  the  decision 
made  by  WEC  to  contribute  the 
Securities  to  the  Plan  rather  than  sell 
the  Securities  on  the  open  market;  (3) 
the  effect  of  the  contribution  of  the 
Securities  on  the  Plan's  funding  status; 
(4)  the  investment  performance  of  the 
■Tops  Securities  since  the  Plan's 
acquisition  of  such  Securities  and  the 
potential  for  losses  by  the  Plan  after  the 
period  covered  by  the  Makewhole 
Agreement;  and  (5)  the  role  of  Mellon  as 
the  independent  fiduciary  for  the  Plan, 


I  Alternative  investments  generally  are  relatively 
illiquid  investments  in  an  asset  class  other  than 
traditional  classes  of  cash,  stock,  fixed  income 
securities  and  real  estate. 


2  The  Department  notes  that  any  decision  made 
by  Mellon  as  the  Plan's  independent  flduciary  with 
respect  to  the  exercise  of  the  Plan's  rights  under  the 
Makewhole  Agreement  shall  be  fully  subject  to  the 
fiduciary  responsibility  provisions  of  the  Act. 
However,  by  granting  this  exemption,  the 
Department  is  not  expressing  an  opinion  regarding 
whether  any  actions  taken  by  Mellon  would  be 
consistent  with  its  fiduciary  obligations  under  Part 
4  of  Title  I  of  the  Act.  In  this  regard,  section  404(a) 
of  the  Act  requires,  among  other  things,  that  a  plan 
fiduciary  act  prudently,  solely  in  the  interest  of  the 
plan's  participants  and  beneficiaries,  and  for  the 
exclusive  purpose  of  providing  benefits  to 
participants  and  beneficiaries  when  making 
decisions  on  behalf  of  a  plan. 


particularly  with  respect  to  its 
obligations  to  enforce  the  terms  and 
conditions  of  the  Makewhole 
Agreement. 

The  Department  notes  that  in  a  letter 
dated  December  27, 1994,  the 
International  Brotherhood  of  Electrical 
Workers  (IBEW)  expressed  particular 
concerns  regarding:  (i)  The  apparent 
discretionary  nature  of  Mellon's 
obligations  to  enforce  the  terms  of  the 
Makewhole  Agreement  on  behalf  of  the 
Plan;  (ii)  the  need  to  extend  the  period 
covered  by  the  Makewhole  Agreement 
beyond  September  14,  1996  for  the  Tops 
Securities  owned  by  the  Plan  to  prevent 
losses  during  the  8-10  year  period  when 
the  Plan  cannot  dis(>ose  of  all  of  the 
Tops  Securities  as  a  result  of  the  timing 
and  volume  restrictions  of  SEC  Rule 
144;  (iii)  the  need  for  an  overall 
limitation  on  total  Plan  assets  that  can 
be  committed  to  "alternative 
investments",  including  the  Securities, 
which  should  not  exceed  5.2  percent 
(other  than  as  may  be  occasioned  merely 
by  an  increase  in  value);  and  (iv)  the 
need  for  the  I*roposal.  if  granted,  to 
clarify  that  Mellon's  decisions  regarding 
whether  to  exercise  the  Plan's  rights 
under  the  Makewhole  Agreement  will 
be  fully  subject  to  the  fiduciary 
responsibility  rules  of  the  Act,  and  that 
the  Department,  by  granting  the 
exemption,  would  not  be  expressing  an 
opinion  regarding  whether  any  actions 
taken  by  Mellon  are  consistent  with  its 
fiduciary  obligations  under  the  Act. 
Notwithstanding  these  concerns,  the 
IBEW  stated  that  it  favored  the  granting 
of  the  exemption  if  modifications  were 
made  to  address  these  issues. 

By  letter  dated  February  9. 1995.  WEC 
responded  to  the  issues  raised  by  the 
comment  letters. 

With  respect  to  the  sufficiency  of  the 
notice  to  interested  persons  regarding 
the  Proposal.  WEC  states  that  it 
provided  the  broadest  possible  notice  to 
Plan  participants.  Notice  to  active 
employees  was  provided  through  either 
posting  in  workplaces,  inter-office  mail, 
or  both.  Notice  was  sent  to  retirees  and 
vested  separated  participants  at  the 
most  current  address  available  to  the 
Plan.  WEC  states  that  in  the  case  of  a 
benefit  program  as  large  as  the  Plan,  it 
is  not  unusual  for  some  participants  to 
fail  to  keep  current  addresses  on  file 
with  the  Plan,  especially  where  a  plant 
closing  has  resulted  in  the  dispersal  of 
the  local  workforce.  Although  some  of 
the  commenters  indicated  that  adequate 
and  timely  notice  was  not  provided  in 
every  instance,  WEC  represents  that  it 
acted  in  good  faith  by  taking  all 
practicable  steps  to  provide  the  required 
notice,  as  prescribed  by  the 
Department's  regulations  (see  29  CFR 
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2570.43),  and  that  all  participants  were 
provided  with  a  copy  of  the  Proposal  as 
published  in  the  Federal  Register.  In 
this  regard,  WEC  states  that  the  success 
of  its  notification  efforts  was 
demonstrated  by  the  fact  that  the 
Department  received  over  160  comment 
letters,  most  of  which  raised  substantive 
issues  regarding  the  Proposal. 

With  respect  to  the  decision  made  by 
WEC  to  contribute  the  Securities  to  the 
Plan  rather  than  sell  the  Securities  on 
the  open  market,  WEC  states  that  the 
contribution  enabled  the  Plan  to  satisfy 
a  pre-existing,  independently  developed 
investment  target  for  "alternative 
investments"  without  incurring 
significant  transaction  costs.  As  noted  in 
Paragraph  2  of  the  Summary  of  Facts 
and  Representations  in  the  Proposal  (the 
Summary),  the  Plan  developed 
investment  allocation  guidelines  in 
conjunction  with  the  Franlc  Russell 
Company  in  1990.  These  guidelines 
established  an  allocation  target  of 
approximately  5  percent  for  "alternative 
investments".  WEC  states  that  such  an 
allocation  appropriately  reflects  the  role 
of  such  investments  in  a  prudently 
diversified  portfolio.  In  addition,  WEC 
represents  that  there  is  no  intention  to 
increase  this  allocation  of  Plan  assets  to 
"alternative  investments"  above  the 
current  5.2  percent. 

In  order  to  address  the  concerns 
raised  by  the  commenters,  WEC  has 
agreed  to  adding  a  new  condition  to  the 
Proposal  which  requires  that  additional 
Plan  assets  will  not  be  used  to  purchase 
new  "alternative  investments"  to  the 
extent  that  such  purchases  would  cause 
more  than  5.2  percent  of  the  Plan's  total 
assets  to  be  invested  in  "alternative 
investments"  (see  condition  (e)  above). 
Paragraph  2  of  the  Summary  states  that 
"alternative  investments"  typically 
include  venture  capital,  buyout  funds, 
distressed  companies,  mezzanine 
financing,  oil  and  gas  programs, 
timberland  or  farmland,  and 
economically  targeted  investments 
addressing  certain  social  policies. 

With  respect  to  the  effect  of  the 
contribution  of  the  Securities  on  the 
Plan's  funding  status,  WEC  states  that 
five  factors  indicate  that  this  transaction 
has  had  a  positive  effect  on  the  Plan's 
funding.  First,  WEC  did  not  satisfy  any 
current  funding  obligation  through  the 
contribution  of  the  Securities.  The  Plan 
has  not  had  to  forego  any  legally 
required  cash  contribution;  rather,  the 
contribution  of  the  Securities  was  above 
and  beyond  what  WEC  was  legally 
required  to  contribute  to  the  Plan  at  the 
time  of  the  transactions. 

Second,  the  Securities  issued  by  Tele- 
Media  Company  of  Western  Connecticut 
(the  Tele-Media  Securities). 


representing  one-third  of  the  original 
value  of  the  Securities  contributed  by 
WEC,  have  already  been  sold  at  a  profit 
(see  Paragraph  6  of  the  Summary).  The 
Plan,  by  realizing  the  proceeds  of  this 
sale,  has  received  $4,050,000  in 
additional  cash  as  the  result  of  the 
contribution  of  the  Tele-Media 
Securities. 

Third,  the  Securities  issued  by  First 
Britannia  Mezzanine  N.V.  (the  First 
Britannia  Securities),  while  remaining 
stable  in  asset  value,  have  generated 
significant  income  for  the  Plan.  The 
Plan  has  thus  far  received 
approximately  $2.4  million  in  interest 
on  the  debt  portion  and  approximately 
$9.3  million  in  cash  dividends  on  the 
equity  portion  of  the  First  Britannia 
Securities.  All  of  this  income  accrues  to 
the  benefit  of  the  Plan  and  improves  the 
Plan's  funding  situation. 

Fourth,  the  Plan  is  protected  from 
diminutions  in  the  value  of  the 
Securities  through  the  operation  of  the 
Makewhole  Agreement.  Such  support 
for  the  value  of  the  Securities  would  be 
non-existent  if  the  Plan  had  purchased 
the  Seciuities  on  the  oj)en  market. 
Therefore,  WEC  states  that  the  Plan  is 
better  protected  in  accomplishing  its 
previously  described  goals  for 
"alternative  investments"  as  the  result 
of  the  contribution  of  the  Securities  than 
had  a  cash  contribution  been  used  by 
the  Plan  to  invest  in  such  securities  on 
the  open  market. 

Finally,  in  support  of  the  Makewhole 
Agreement,  WEC  has  contributed  an 
additional  $25  million  in  cash  to  the 
Plan.  This  amount  is  above  and  beyond 
WEC's  other  contribution  obligations  to 
the  Plan.  WEC  states  that  this  $25 
million  contribution  was  made  along 
with  a  $200  million  cash  contribution 
on  December  30, 1994  as  part  of  WEC's 
program  to  improve  Plan  funding,  even 
though  such  amounts  were  not  legally 
required  to  satisfy  any  current  minimum 
funding  obligations.  Under  the  terms  of 
the  Makewhole  Agreement,  the 
additional  $25  million  will  not  be  used 
to  reduce  WEC's  future  contribution 
obligations  until  the  end  of  the  term  of 
the  Makewhole  Agreement. 

Thus,  WEC  represents  that  the  Plan 
has  benefitted  from,  and  the  Plan's 
funding  has  been  improved  by,  the 
contribution  of  the  Securities. 

With  respect  to  the  investment 
performance  of  the  Tops  Securities  and 
the  potential  for  losses  by  the  Plan  after 
the  period  covered  by  the  Makewhole 
Agreement.  WEC  states  that  the 
publicly-traded  price  of  these  Securities 
has  fluctuated  widely  and  is  currently 
trading  at  a  price  significantly  below  the 
price  that  existed  on  the  date  that  the 
Securities  were  contributed  to  the  Plan. 


Because  of  the  trading  restrictions  on 
the  Tops  Securities,  the  Plan  will  be 
able  to  dispose  of  only  a  small  portion 
of  the  shares  each  year.  Many  of  the 
commenters  suggested  that  WEC  extend 
the  period  covered  by  Makewhole 
Agreement  regarding  the  Tops 
Securities.  In  addition,  the  Department 
expressed  concerns  to  WEC  regarding 
the  absence  of  additional  guarantees  for 
potential  losses  by  the  Plan  in 
connection  with  the  continued  holding 
of  both  the  First  Britannia  Securities 
and  the  Securities  issued  by  Federated 
Investors  (the  Federated  Securities),  as 
well  as  for  the  Tops  Securities,  once  the 
three-year  period  covered  under  the 
Makewhole  Agreement  expires  on 
September  14, 1996. 

Consequently,  WEC  has  agreed  to 
extend  the  term  of  the  Makewhole 
Agreement  until  such  time  as  the  Plan's 
holdings  of  all  of  the  Securities  are 
totally  liquidated.  Thus,  the  new 
Exercise  Date  under  the  Makewhole 
Agreement,  as  amended,  will  be  the  date 
on  which  the  Plan's  holdings  of  all  of 
the  Securities  contributed  by  WEC  on 
September  14  and  October  29, 1993,  are 
liquidated.  WEC  states  that  the 
remaining  provisions  of  the  Makewhole 
Agreement  relating  to,  among  other 
things,  the  calculation  of  the 
Makewhole  Amount  will  remain 
unchanged,  except  that  such  calculation 
will  no  longer  need  to  be  based  on  any 
appraisals  of  the  fair  market  value  of  the 
Securities  remaining  in  the  Plan  because 
all  of  the  Securities  will  have  been 
Uquidated  at  that  time.  Further,  the 
duration  of  the  $25  million  credit 
balance  provision,  which  is  being  used 
to  ensure  payment  of  the  Makewhole 
Amount  to  the  Plan,  will  also  be 
extended  until  the  new  Exercise  Date 
under  the  Makewhole  Agreement. 

Therefore,  in  response  to  WEC's 
additional  representations  regarding  the 
extension  of  the  Makewhole  Agreement, 
the  Department  has  modified  the 
language  of  the  previous  condition  (h) 
in  the  Proposal  (which  has  been 
redesignated  as  condition  (i)  above)  by 
deleting  the  reference  in  the  opening 
clause  to  "  *  *  *  the  third  anniversary 
of  the  date  of  the  first  contribution  made 
to  the  Plan*  *  *"  and  substituting 
therefor  the  phrase  "•   *   *  the  date  on 
which  the  Plan  no  longer  holds  any  of 
the  Securities  contributed  by  WEC  on 
September  14  and  October  29,  1993  (the 
Exercise  Date)  *   *   *"  in  order  to 
redefine  the  end  of  the  Makewhole 
Period  and  create  a  new  Exercise  Date. 
The  Department  has  also  deleted  the 
phrase  in  the  previous  condition  (h)(2) 
of  the  Proposal  and  other  phrases 
thereafter  in  such  condition  referring  to 
the  fair  market  value  of  the  Securities 


remaining  in  the  Plan,  and  the 
appointment  of  one  or  more 
independent  appraisers  to  determine 
fair  market  value,  for  purposes  of 
establishing  the  Makewhole  Amount. 

In  addition,  the  Department  has 
amended  the  language  of  the  previous 
condition  (i)  in  the  Proposal  (which  has 
been  redesignated  as  condition  (j) 
above)  to  reflect  the  fact  that  the 
duration  of  the  $25  million  credit 
balance  provision,  which  is  being  used 
to  ensure  payment  of  the  Makewhole 
Amount  to  the  Plan,  will  be  extended 
until  the  new  Exercise  Date  under  the 
Makewhole  Agreement. 

With  respect  to  the  role  of  Mellon  as 
the  independent  fiduciary  for  the  Plan 
and  its  obligations  to  enforce  the  terms 
of  the  Makewhole  Agreement,  WEC 
states  that  it  was  always  WEC's 
understanding  that  Mellon,  whether 
acting  as  a  Plan  trustee,  an  independent 
fiduciary  or  an  investment  manager, 
would  be  a  Plan  fiduciary  fully  subject 
to  the  fiduciary  responsibility  rules  of 
the  Act.  In  this  regard,  WEC  notes  that 
some  commenters,  including  the  IBEW, 
have  questioned  the  provision  in  the 
Makewhole  Agreement  committing 
exercise  of  the  Plan's  rights  under  the 
Agreement  to  Mellon's  discretion.  WEC 
states  that  the  sole  purpose  of  this 
provision  was  to  make  clear  that 
Mellon,  not  WEC,  would  be 
representing  the  Plan  with  regard  to  the 
operation  of  the  Makewhole  Agreement, 
including  the  calculation  of  the 
Makewhole  Amount  and  the  triggering 
of  the  necessary  payment  to  the  Plan. 

In  a  separate  letter  submitted  by 
Mellon  in  response  to  the  concerns 
raised  by  the  comment  letters,  Mellon 
represents  that  any  actions  taken  by 
Mellon  on  behalf  of  the  Plan  in  its  role 
as  independent  fiduciary  will  be  subject 
to  the  provisions  of  Part  4  of  Title  I  of 
the  Act.  With  respect  to  Mellon's 
authority  under  the  Makewhole 
Agreement,  as  amended  by  WEC  and 
Mellon  in  response  to  concerns  raised 
by  the  IBEW  and  other  commenters,  the 
Agreement  requires  the  following: 

(i)  that  WEC  shall  contribute  the 
Makewhole  Amount  to  the  Plan  upon 
demand  from  Mellon  in  its  role  as  "the 
Independent  Investment  Manager"  for 
the  Plan: 

(ii)  that  Mellon  shall  make  such  a 
demand  in  the  event  that  a  Makewhole 
Amount  is  due  to  the  Plan; 

(iii)  that  the  Makewhole  Amount  must 
be  equal  to  the  amount  determined  by 
Mellon;  and 

(iv)  that  Mellon,  in  its  role  as  "the 
Independent  Investment  Manager"  for 
the  Plan,  shall  (rather  than  "may"  as 
stated  previously  in  the  Agreement  prior 
to  the  amendment)  exercise  the  rights 


under  this  Agreement  on  behalf  of  the 
Plan  by  the  delivery  of  a  notice  (the 
"Notice  of  Exercise")  to  WEC  no  later 
than  the  sixtieth  (60th)  day  after  the 
Exercise  Date. 

Mellon  states  that  these  provisions  are 
intended  to  set  forth  a  specific 
procedure  for  the  determination  and 
payment  of  the  Makewhole  Amount  (if 
any),  and  to  make  it  clear  that  Mellon, 
not  WEC,  would  be  acting  on  behalf  of 
the  Plan  with  regard  to  the  Makewhole 
Agreement.  Thus,  Mellon  represents 
that  if  a  payment  is  due  under  the 
Makewhole  Agreement,  Mellon  will,  on 
behalf  of  the  Plan,  require  WEC  to  make 
such  payment. 

Accordingly,  upon  consideration  of 
the  entire  exemption  application  file 
and  record,  the  Department  has 
determined  to  grant  the  proposed 
exemption  as  modified. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
E.F.  Williams  of  the  Department, 
telephone  (202)  219-«194.  (This  is  not 
a  toll-free  number.) 

Mellon  Bank,  N.A.  Located  in 
Pittsburgh,  Pennsylvania 

(Prohibited  Transaction  ExempUon  95-47; 
Application  No.  D-95231 

Section  I— Exemption  for  In-Kind 
Transfer  of  CIF  Assets 

The  restrictions  of  sections  406(a)  and 
406(b)  of  the  Act  and  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)(1)(A)  through  (F)  of  the  Code, 
shall  not  apply,  as  of  November  5,  1993, 
to  the  in-kind  transfer  of  assets  of  plans 
for  which  Mellon  Bank,  N.A.  or  any  of 
its  affiliates  (Mellon)  acts  as  a  fiduciary 
(the  Client  Plans),  other  than  plans 
established  or  maintained  by  Mellon  for 
its  own  employees,  that  are  held  in 
certain  collective  investment  funds 
maintained  by  Mellon  (CIFs),  in 
exchange  for  shares  of  the  Laurel  Funds 
[a/k/a  Dreyfus  or  Premier  Funds]  (the 
Funds),'  open-end  investment 
companies  registered  under  the 
Investment  Company  Act  of  1940  (the 
1940  Act),  in  situations  where  Mellon 
acts  as  investment  advisor  for  the  Fund 
as  well  as  custodian,  dividend 
disbursing  agent,  shareholder  servicing 
agent,  transfer  agent,  and/or  Fund 
accountant,  or  provides  some  other 
"secondary  service"  to  the  Funds  as 
defined  in  Section  V(h),  in  connection 
with  the  termination  or  partial 
termination  of  such  CIFs,  provided  that 


'  The  applicant  represents  that  effective  October 
1994.  the  Laurel  Funds  changed  their  name  to 
either  "Dreyfus"  or  "Premier"  as  a  result  of 
Mellon's  acquisition  of  the  Dreyfus  Corporation,  the 
sponsor  of  the  Dreyfus  Funds. 


the  following  conditions  and  the  general 
conditions  of  Section  IV  are  met: 

(a)  No  sales  commissions  or  other  fees 
are  paid  by  the  Client  Plans  in 
connection  with  the  purchase  of  Fund 
shares  through  the  in-kind  transfer  of 
CIF  assets  and  no  redemption  fees  are 
paid  in  connection  with  the  sale  of  such 
shares  by  the  Client  Plans  to  the  Funds. 

(b)  Each  Client  Plan  receives  shares  of 
a  Fund  which  have  a  total  net  asset 
value  that  is  equal  to  the  value  of  the 
Client  Plan's  pro  rata  share  of  the  assets 
of  the  QF  on  the  date  of  the  in-kind 
transfer,  based  on  the  current  market 
value  of  the  CIF's  assets  as  determined 
in  a  single  valuation  performed  in  the 
same  manner  at  the  close  of  the  same 
business  day  using  independent  sources 
in  accordance  with  Rule  17a-7  of  the 
Securities  and  Exchange  Commission 
under  the  1940  Act  (see  17  CFR 

270.1 7a-7)  and  the  procedures 
established  by  the  Funds  pursuant  to 
Rule  1 7a-7  for  the  valuation  of  such 
assets.  Such  procedures  must  require 
that  all  securities  for  which  a  current 
market  price  cannot  be  obtained  by 
reference  to  the  last  sale  price  for 
transactions  reported  on  a  recognized 
securities  exchange  or  NASDAQ  be 
valued  based  on  an  average  of  the 
highest  current  independent  bid  and 
lowest  current  independent  offer,  as  of 
the  close  of  business  on  the  Friday 
preceding  the  weekend  of  the  CIF 
transfers  (or,  in  the  case  of  any  weekday 
CIF  transfers,  the  day  of  the  transfer), 
determined  on  the  basis  of  reasonable 
inquiry  from  at  least  three  sources  that 
are  broker-dealers  or  pricing  services 
independent  of  Mellon. 

(c)  All  or  a  pro  rata  portion  of  the 
assets  of  a  Client  Plan  held  in  a  CIF  are 
transferred  in-kind  to  the  Funds  in 
exchange  for  shares  of  such  Funds. 

(d)  A  second  fiduciary  which  is 
independent  of  and  unrelated  to  Mellon 
(the  Second  Fiduciary)  receives  advance 
written  notice  of  the  in-kind  transfer  of 
assets  of  the  CIFs  and  full  written 
disclosure  of  information  concerning 
the  Funds  (including  a  current 
prospectus  for  each  of  the  Funds  and  a 
statement  describing  the  fee  structure) 
and,  on  the  basis  of  such  information, 
authorizes  in  writing  the  in-kind 
transfer  of  the  Client  Plan's  assets  to  a 
corresponding  Fund  in  exchange  for 
shares  of  the  Fund. 

(e)  For  all  transfers  of  OF  assets  to  a 
Fund  following  the  publication  of  the 
proposed  exemption  in  the  Federal 
Register  (i.e.  January  30, 1995),  Mellon 
sends  by  regular  mail  to  each  affected 
Client  Plan  the  following  information: 

.(1)  Within  30  days  after  completion  of 
the  transaction,  a  written  confirmation 
containing: 
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(i)  The  identity  of  each  security  that 
was  valued  for  purposes  of  the 
transaction  in  accordance  with  Rule 
17a-7(b)(4); 

(ii)  The  price  of  each  such  security 
involved  in  the  transaction; 

(iii)  The  identity  of  each  pricing 
service  or  market  maker  consulted  in 
determining  the  value  of  such  securities; 
and 

(2)  Within  90  days  after  completion  of 
each  transfer,  a  written  confirmation 
that  contains: 

(i)  Th6  number  of  OF  units  held  by 
the  Client  Plan  immediately  before  the 
transfer,  the  related  per  unit  value,  and 
the  total  dollar  amount  of  such  CIF 
units;  and 

(ii)  The  number  of  shares  in  the  Funds 
that  are  held  by  the  Client  Plan 
immediately  following  the  transfer,  the 
related  per  share  net  asset  value,  and  the 
total  dollar  amount  of  such  shares. 

(f)  The  conditions  set  forth  in 
paragraphs  (e),  (f).  and  (n)  of  Section  II 
below  are  satisfied. 

Section  I— Exemption  for  Receipt  of 

Fees 

The  restrictions  of  section  406(a)  and 
406(b)  of  the  Act  and  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)(1)  (A)  through  (F)  of  the  Code, 
shall  not  apply,  as  of  November  5, 1993, 
to  the  receipt  of  fees  by  Mellon  from  the 
Fimds  for  acting  as  an  investment 
advisor  for  the  Funds  as  well  as  for 
providing  other  services  to  the  Funds 
which  are  "secondary  services"  as 
defined  in  Section  V(h),  in  connection 
with  the  investment  by  the  Client  Plans 
in  shares  of  the  Funds,  provided  that  the 
following  conditions  and  the  general 
conditions  of  Section  FV  are  met: 

(a)  Each  Client  Plan  receives  a  cash 
credit  of  such  Plan's  proportionate  share 
of  all  fees  charged  to  the  Funds  by 
Mellon  for  investment  advisory  services 
and  "secondary  services",  including  any 
investment  advisory  fees  paid  by  Mellon 
to  third  party  sub-advisers,  no  later  than 
the  same  day  as  the  receipt  of  such  fees 
by  Mellon.  The  crediting  of  all  such  fees 
to  the  Client  Plans  by  Mellon  is  audited 
by  an  independent  accounting  firm  on 
at  least  an  annual  basis  to  verify  the 
proper  crediting  of  the  fees  to  each 
Client  Plan. 

(b)  The  price  paid  or  received  by  a 
Client  Plan  for  shares  in  a  Fund  is  the 
net  asset  value  per  share  at  the  time  of 
the  transaction,  as  defined  in  Section 
V(e),  and  is  the  same  price  which  would 
have  been  paid  or  received  for  the 
shares  by  any  other  investor  at  that  time. 

(c)  Mellon,  including  any  officer  or 
director  of  Mellon,  does  not  purchase  or 


sell  shares  of  the  Funds  from  or  to  any 
Qient  Plan. 

(d)  No  sales  commissions  are  paid  by 
the  Client  Plans  in  connection  with  the 
purchase  or  sale  of  shares  of  the  Funds 
and  no  redemption  fees  are  paid  in 
connection  with  the  sale  of  shares  by 
the  Client  Plans  to  the  Funds. 

(e)  The  combined  total  of  all  fees 
received  by  Mellon  for  the  provision  of 
services  to  a  Client  Plan,  and  in 
connection  with  the  provision  of 
services  to  the  Funds  in  which  the 
Client  Plan  may  invest,  are  not  in  excess 
of  "reasonable  compensation"  within 
the  meaning  of  section  408(b)(2)  of  the 
Act. 

(f)  Mellon  does  not  receive  any  fees 
payable  pursuant  to  Rule  12b-l  under 
the  1940  Act  in  connection  with  the 
transactions. 

(g)  The  Client  Plans  are  not  employee 
benefit  plans  sponsored  or  maintained 
by  Mellon  (other  than  master  or 
prototype  plans  sponsored  by  Mellon 
that  are  adopted  by  employers  other 
than  Mellon). 

(h)  The  Second  Fiduciary  receives  full 
and  detailed  written  disclosure  of 
information  concerning  the  Funds 
(including  a  current  prospectus  for  each 
of  the  Funds  and  a  statement  describing 
the  fee  structure)  in  advance  of  any 
investment  by  the  Client  Plan  in  a  Fund. 

(i)  On  the  basis  of  the  information 
described  above  in  paragraph  (h),  the 
Second  Fiduciary  authorizes  in  writing 
the  investment  of  assets  of  the  Client 
Plan  in  each  particular  Fund  and  the 
fees  to  be  paid  by  such  Funds  to  Mellon. 

(j)  All  authorizations  made  by  a 
Second  Fiduciary  regarding  investments 
in  a  Fund  and  the  fees  paid  to  Mellon 
are  subject  to  an  annual  reauthorization 
wherein  any  such  prior  authorization 
referred  to  in  paragraph  (i)  shall  be 
terminable  at  will  by  the  Client  Plan, 
without  penalty  to  the  Client  Plan,  upon 
receipt  by  Mellon  of  written  notice  of 
termination.  A  form  expressly  providing 
an  election  to  terminate  the 
authorization  described  in  paragraph  (i) 
above  (the  Termination  Form)  with 
instructions  on  the  use  of  the  form  must 
be  supplied  to  the  Second  Fiduciary  no 
less  than  annually.  The  instructions  for 
the  Termination  Form  must  include  the 
following  information: 

(1)  The  authorization  is  terminable  at 
will  by  the  Client  Plan,  without  penalty 
to  the  Client  Plan,  upon  receipt  by 
Mellon  of  written  notice  from  the 
Second  Fiduciary;  and 

(2)  Failure  to  return  the  Termination 
Form  will  result  in  continued 
authorization  of  Mellon  to  engage  in  the 
transactions  described  in  paragraph  (i) 
on  behalf  of  the  Client  Plan. 


(k)  The  Second  Fiduciary  of  each 
Client  Plan  invested  in  a  particular 
Fund  receives  full  written  disclosure  in 
a  Fund  prospectus  or  otherwise  of  any 
increases  in  the  rates  of  fees  charged  by 
Mellon  to  the  Funds  for  investment 
advisory  services  or  other  services  (i.e. 
"secondary  services")  even  though  such 
fees  will  be  credited  to  the  Client  Plan 
as  required  by  paragraph  (a)  above. 

(1)  On  an  annual  basis.  Mellon 
provides  the  Second  Fiduciary  of  a 
Client  Plan  investing  in  the  Funds  with: 

(1)  A  copy  of  the  current  prospectus 
for  the  Funds  and.  upon  such 
fiduciary's  request,  a  copy  of  the 
Statement  of  Additional  Lnformation  for 
such  Funds  which  contains  a 
description  of  all  fees  paid  by  the  Funds 
to  Mellon; 

(2)  A  copy  of  the  annual  financial 
disclosure  report  prepared  by  Mellon 
which  includes  information  about  the 
Fund  portfolios  as  well  as  audit  findings 
of  an  independent  auditor  within  60 
days  of  the  preparation  of  the  report; 
and 

(3)  Oral  or  written  responses  to 
inquiries  of  the  Second  Fiduciary  as 
they  arise. 

(m)  With  respect  to  each  of  the  Funds 
in  which  a  Client  Plan  invests,  in  the 
event  such  Fund  places  brokerage 
transactions  with  Mellon  or  an  affiliate. 
Mellon  will  provide  the  Second 
Fiduciary  of  such  Client  Plan  at  least 
annually  with  a  statement  specifying: 

(1)  The  total,  expressed  in  dollars, 
brokerage  commissions  of  each  Fund's 
portfolio  that  are  paid  to  Mellon  by  such 
Fund; 

(2)  The  total,  expressed  in  dollars,  of 
brokerage  commissions  of  each  Fund's 
portfolio  that  are  paid  by  such  Fund  to 
brokerage  firms  unrelated  to  Mellon; 

(3)  The  average  brokerage 
commissions  .per  share,  expressed  as 
cents  per  share,  paid  to  Mellon  by  each 
Fund  portfolio;  and 

(4)  The  average  brokerage 
commissions  per  share,  expressed  as 
cents  per  share,  paid  by  each  Fund 
portfolio  to  brokerage  firms  unrelated  to 
Mellon. 

(n)  All  dealings  between  the  Client 
Plans  and  the  Funds  are  on  a  basis  no 
less  favorable  to  the  Client  Plans  than 
dealings  with  other  shareholders  of  the 
Funds. 

Section  III — Exemption  for  Transfers  of 
Client  Plan  Securities  From  Individual 
Portfolios 

The  restrictions  of  sections  406(a)  and 
406(b)  of  the  Act  and  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)(1)  (A)  through  (F)  of  the  Code, 
shall  not  apply  to  an  exchange  (the 


Exchange)  by  a  Client  Plan  of  securities 
for  shares  of  the  Funds  (other  than  an 
exchange  covered  by  Section  I  above), 
and  to  the  receipt  of  fees  by  Mellon  from 
the  Funds  for  acting  as  investment 
adviser  for  the  Funds  as  well  as 
providing  other  services  to  the  Funds 
which  are  "secondary  services"  as 
defined  in  Section  V(h).  in  connection 
with  such  an  investment  by  a  Client 
Plan  in  the  Funds,  provided  that  the 
following  conditions  and  the  general 
conditions  in  Section  IV  are  met: 

(a)  The  terms  of  the  transaction  are  at 
least  as  favorable  to  the  Client  Plan  as 
those  obtainable  in  an  arm's-length 
transaction  between  unrelated  parties. 

(b)  Each  Exchange  is  a  one-time 
transaction  between  a  Client  Plan  and 
the  Fund. 

(c)  All  or  a  pro  rata  portion  of  the 
assets  of  a  Client  Plan  held  by  Mellon 
in  an  investment  account  or  portfolio 
that  is  selected  by  the  Second  Fiduciary 
of  such  Client  Plan  for  an  Exchange  are 
transferred  in-kind  to  the  Funds  in 
exchange  for  shares  of  such  Funds. 

(d)  No  sales  commission  or  dealer 
mark-up  is  paid  by  the  Client  Plan  in 
connection  with  the  transaction. 

(e)  The  Exchange  meets  the 
requirements  of  the  particular  Fund  for 
an  in-kind  purchase  of  shares  of  the 
Fund. 

(f)  One  of  the  following  conditions  is 
met: 

(1)  The  Client  Plan  receives  a  cash 
credit  of  such  Plan's  proportionate  share 
of  all  fees  (including  all  investment 
advisory  fees  and  all  secondary  service 
fees)  charged  to  the  Funds  by  Mellon, 
less  any  fees  paid  by  Mellon  to  parties 
unrelated  to  Mellon  for  services  other 
than  investment  advisory  services 
provided  to  the  Funds,  no  later  than  the 
same  day  as  the  receipt  of  such  fees  by 
Mellon; 

(2)  The  assets  of  the  Client  Plan 
invested  in  the  Funds  are  excluded  from 
the  assets  on  which  the  investment 
management  fees  paid  by  the  Client 
Plan  to  Mellon  are  determined;  or 

(3)  The  Client  Plan  pays  an 
investment  management  fee  to  Mellon 
based  on  total  Plan  assets  from  which  a 
credit  is  subtracted  representing  only 
the  Client  Plan's  pro  rata  share  of  the 
investment  advisory  fees  paid  by  the 
Funds  to  Mellon. 

(g)  For  purposes  of  the  Exchange,  the 
price  of  securities  is  established  as  of 
the  close  of  business  on  the  date  for  the 
Exchange  specified  in  the  written 
authorization  by  the  Second  Fiduciary, 
as  follows: 

(1)  If  the  security  is  described  in 
subparagraphs  (b)  (1)  through  (3)  of  Rule 
17a-7  under  the  1940  Act  (see  17  CFR 
270.17a-7(b)  (l)-(3)),  in  accordance 


with  the  valuation  procediu«s  described 
in  those  paragraphs;  or 

(2)  If  the  security  is  not  described  in 
paragraph  (g)(1)  above,  by  the 
recognized,  independent  pricing  service 
or  services  disclosed  to  the  Second 
Fiduciary  described  in  paragraph  (j) 
below  prior  to  its  written  authorization 
of  the  Exchange.  If  no  price  is  available 
from  a  recognized,  independent  pricing 
service  for  such  date,  or  irom  a 
sufficient  number  of  pricing  services  if 
more  than  one  is  to  be  used,  Mellon  will 
determine  the  price  by  averaging  the 
mean  of  the  closing  bid  and  asked 
quotations  from  each  of  two  or  more 
recognized,  independent  market 
markers  and/or  pricing  services  for  such 
securities  on  that  date. 

(h)  For  purposes  of  the  Exchange,  the 
price  paid  or  received  by  a  Client  Plan 
for  Fund  shares  is  the  net  asset  value 
per  share  at  the  time  of  the  transaction, 
as  defined  in  Section  V(e),  and  Mellon 
determines  the  value  of  the  securities 
exchanged  and  the  net  asset  value  of  the 
Funds  as  of  the  close  of  business  on  the 
same  day. 

(i)  Within  30  days  after  the 
authorization  of  the  Exchange,  the 
Second  Fiduciary  receives  a  written 
confirmation  that  reflects  the  price  of 
each  of  the  securities  involved  in  the 
Exchange.  For  those  securities  described 
in  paragraph  (g)(2)  above,  the 
confirmation  will  include  a  written 
disclosure  of  the  identity  of  the  pricing 
service  or  market  markers  consulted  in 
determining  the  value  of  the  securities. 

(j)  The  Second  Fiduciary  acting  for 
the  Client  Plan— 

(1)  receives  advance  written 
disclosure  of  information  concerning 
the  Fimds  (including  current 
prospectuses  for  the  Funds  and  a 
statement  describing  the  fee  structure  to 
be  used  to  comply  with  paragraph  (f) 
above)  and,  prior  to  the  Exchange, 
receives  in  writing  (A)  the  reasons  why 
Mellon  may  consider  such  Exchanges  to 
be  appropriate  for  the  Client  Plan  and  a 
list  of  the  securities  held  by  the  Client 
Plan  that  would  be  accepted  by  one  or 
more  Funds  with  respect  to  the 
Exchange,  (B)  the  date  the  Exchange  is 
to  occur,  and  (C)  an  explanation  of  the 
procedures  that  would  be  followed  for 
valuing  the  securities  for  purposes  of 
the  Exchange,  including  the  identity  of 
the  recognized,  independent  pricing 
service  or  services  that  will  value  any  of 
the  securities  described  in  paragraph 
(g)(2)  above;  and 

(2)  on  the  basis  of  such  information, 
authorizes  in  writing  the  investment  of 
assets  of  the  Client  Plan  in  the  Funds 
through  the  Exchange  and  the  fees  to  be 
paid  by  the  Funds  to  Mellon. 


(k)  Thfe  authorization  referred  to  in 
paragraph  (j)  is  terminable  at  will  by  the 
Client  Plan,  without  penalty  to  the 
Client  Plan,  upon  receipt  by  Mellon  of 
written  notice  of  termination.  A 
Termination  Form  expressly  providing 
an  election  to  terminate  the 
authorization  described  in  paragraph  (j) 
with  instructions  on  the  use  of  the  form 
must  be  supplied  to  the  Second 
Fiduciary  no  less  than  annually.  The 
instructions  for  the  Termination  Form 
must  include  the  following  information: 

(1)  The  authorization  is  terminable  at 
will  by  the  Client  Plan,  without  penalty 
to  the  Client  Plan,  upon  receipt  by 
Mellon  of  written  notice  from  the 
Second  Fiduciary;  and 

(2)  Failure  to  return  the  form  will 
result  in  continued  authorization  of  the 
investment  by  the  Client  Plan  in  the 
Funds  and  the  payment  of  fees  by  the 
Funds  to  Mellon. 

(1)  If  the  fee  structure  described  in 
paragraph  (f)(2)  or  (f)(3)  above  is 
followed,  the  Second  Fiduciary  is 
notified  of  any  change  in  any  of  the 
rates  of  the  fees  payable  to  Mellon  for 
investment  advisory  services  or 
secondary  services,  that  had  been 
disclosed  to  the  Second  Fiduciary  as 
described  in  paragraph  (j)  above,  at  least 
30  days  prior  to  the  effective  date  of 
such  change,  and  approves  in  writing 
the  continued  holding  of  any  Fund 
shares  acquired  by  the  Client  Plan  prior 
to  such  change  whicli  are  still  held  by 
the  Plan.  Such  approval  may  be  limited 
solely  to  the  investment  advisory  and 
other  fees  paid  by  the  Funds  in  relation 
to  the  fees  paid  by  the  Client  Plan  and 
need  not  relate  to  any  other  aspect  of 
such  investment. 

(m)  The  conditions  set  forth  in 
paragraphs  (c).  (e).  (f).  (g).  (D.  (m)  and  (n) 
of  Section  n  above  are  satisfied. 

Section  IV — General  Conditions 

(a)  Mellon  maintains  for  a  period  of 
six  years  the  records  necessary  to  enable 
the  persons  described  below  in 
paragraph  (b)  to  determine  whether  the 
conditions  of  this  exemption  have  been 
met.  except  that:  (1)  A  prohibited 
transaction  will  not  be  considered  to 
have  occurred  if.  due  to  circumstances 
beyond  the  control  of  Mellon,  the 
records  are  lost  or  destroyed  prior  to  the 
end  of  the  six-year  period,  and  (2)  no 
party  in  interest  other  than  Mellon  shall 
be  subject  to  the  civil  penalty  that  may 
be  assessed  under  section  502(i)  of  the 
Act  or  to  the  taxes  imposed  by  section 
4975  (a)  and  (b)  of  the  Code  if  the 
records  are  not  maintained  or  are  not 
available  for  examination  as  required  by 
paragraph  (b)  below. 

(b)  (1)  Except  as  provided  below  in 
paragraph  (b)(2)  and  notwithstanding 
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any  provisions  of  section  504(a)(2)  of 
the  Act,  the  records  referred  to  in 
paragraph  (a)  are  unconditionally 
available  at  their  customary  location  for 
examination  during  normal  business 
hours  by — 

(i)  Any  duly  authorized  employee  or 
representative  of  the  Department  or  the 
Internal  Revenue  Service. 

(ii)  Any  fiduciary  of  the  Client  Plans 
who  has  authority  to  acquire  or  dispose 
of  shares  of  the  Funds  owned  by  the 
Client  Plans,  or  any  duly  authorized 
employee  or  representative  of  such 
fiduciary,  and 

(iii)  Any  participant  or  beneficiary  of 
the  Client  Plans  or  duly  authorized 
employee  or  representative  of  such 
participant  or  beneficiary; 

(2)  None  of  the  persons  described  in 
paragraph  (b)(1)  (ii)  and  (iii)  shall  be 
authorized  to  examine  trade  secrets  of 
Mellon,  or  commercial  or  financial 
information  which  is  privileged  or 
confidential. 

Section  V — Definitions 

For  purposes  of  this  exemption: 

(a)  The  term  "Mellon"  means  the 
Mellon  Bank.  N.A.  and  any  affiliate 
thereof  as  defined  below  in  paragraph 
(b)  of  this  section. 

(b)  An  "affiliate"  of  a  person  includes: 

(1)  Any  person  directly  or  indirectly 
through  one  or  more  intermediaries, 
controlling,  controlled  by.  or  under 
common  control  with  the  person; 

(2)  Any  officer,  director,  employee, 
relative,  or  partner  in  any  such  person; 
and 

(3)  Any  corporation  or  partnership  of 
which  such  person  is  an  officer, 
director,  partner,  or  employee. 

(c)  The  term  "control"  means  the 
power  to  exercise  a  controlling 
influence  over  the  management  or 
policies  of  a  person  other  than  an 
individual. 

(d)  The  term  "Fund"  or  "Funds"  shall 
include  the  Laurel  Funds,  Inc.  (a/k/a  the 
Dreyfus  Funds  or  the  Premier  Funds],  or 
any  other  diversified  open-end 
investment  company  or  companies 
registered  under  the  1940  Act  for  which 
Mellon  serves  as  an  investment  adviser 
and  may  also  serve  as  a  custodian, 
dividend  disbursing  agent,  shareholder 
servicing  agent,  transfer  agent.  Fund 
accountant,  or  provide  some  other 
"secondary  service"  (as  defined  below 
in  paragraph  (h)  of  this  Section)  which 
has  been  approved  by  such  Funds. 

(e)  The  term  "net  asset  value"  means 
the  amount  for  purposes  of  pricing  all 
purchases  and  sales  calculated  by 
dividing  the  value  of  all  securities, 
determined  by  a  method  as  set  forth  in 
the  Fund's  prospectus  and  statement  of 
additional  information,  and  other  assets 


belonging  to  the  Fund  or  portfolio  of  the 
Fund,  less  the  liabilities  charged  to  each 
such  portfolio  or  Fund,  by  the  number 
of  outstanding  shares. 

(f)  The  term  "relative"  means  a 
"relative"  as  that  term  is  defined  in 
section  3(15)  of  the  Act  (or  a  "member 
of  the  family"  as  that  term  is  defined  in 
section  4975(e)(6)  of  the  Code),  or  a 
brother,  a  sister,  or  a  spouse  of  a  brother 
or  a  sister. 

(g)  The  term  "Second  Fiduciary" 
means  a  fiduciary  of  a  Client  Plan  who 
is  independent  of  and  unrelated  to 
Mellon.  For  purposes  of  this  exemption, 
the  Second  Fiduciary  will  not  be 
deemed  to  be  independent  of  and 
unrelated  to  Mellon  if: 

(1)  Such  fiduciary  directly  or 
indirectly  controls,  is  controlled  by,  or 
is  under  common  control  with  Mellon; 

(2)  Such  fiduciary,  or  any  officer, 
director,  partner,  employee,  or  relative 
of  the  fiduciary  is  an  officer,  director, 
partner  or  employee  of  Mellon  (or  is  a 
relative  of  such  persons); 

(3)  Such  fiduciary  directly  or 
indirectly  receives  any  compensation  or 
other  consideration  for  his  or  her  own 
personal  account  in  connection  with 
any  transaction  described  in  this 
exemption. 

If  an  officer,  director,  partner  or 
employee  of  Mellon  (or  relative  of  such 
persons),  is  a  director  of  such  Second 
Fiduciary,  and  if  he  or  she  abstains  from 
participation  in  (i)  the  choice  of  the 
Client  Plan's  investment  adviser,  (ii)  the 
approval  of  any  such  purchase  or  sale 
between  the  Client  Plan  and  the  Funds, 
and  (iii)  the  approval  of  any  change  in 
fees  charged  to  or  paid  by  the  Client 
Plan  in  connection  with  any  of  the 
transactions  described  in  Sections  I,  II 
and  III  above,  then  paragraph  (g)(2)  of 
this  section  shall  not  apply. 

(h)  The  term  "secondary  service" 
means  a  service  other  than  an 
investment  management,  investment 
advisory,  or  similar  service,  which  is 
provided  by  Mellon  to  the  Funds. 
However,  for  purposes  of  Sections  11(a) 
and  111(f)(1)  this  exemption,  the  term 
"secondary  service"  will  not  include 
any  brokerage  services  provided  to  the 
Funds  by  Mellon  for  the  execution  of 
securities  transactions  engaged  in  by  the 
Funds. 

(i)  The  term  "Termination  Form" 
means  the  form  supplied  to  the  Second 
Fiduciary  which  expressly  provides  an 
election  to  the  Second  Fiduciary  to 
terminate  on  behalf  of  a  Client  Plan  the 
authorization  described  in  paragraph  (j) 
of  Section  II  and  paragraph  (k)  of 
Section  III.  Such  Termination  Form  may 
be  used  at  will  by  the  Second  Fiduciary 
to  terminate  an  authorization  without 
penalty  to  the  Client  Plan  and  to  notify 


Mellon  in  writing  to  effect  a  termination 
by  selling  the  shares  of  the  Funds  held 
by  the  Client  Plan  requesting  such 
termination  within  one  business  day 
following  receipt  by  Mellon  of  the  form; 
provided  that  if.  due  to  circumstances 
beyond  the  control  of  Mellon,  the  sale 
cannot  be  executed  within  one  business 
day.  Mellon  shall  have  one  additional 
business  day  to  complete  such  sale. 
EFFECTIVE  DATE:  The  exemption  is 
effective  November  5,  1993,  for  those 
transactions  described  in  Sections  I  and 
n  above. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on 
January  30,  1995,  at  60  FR  5704. 
NOTICE  TO  INTERESTED  PERSONS:  The 
applicant  represents  that  it  was  unable 
to  notify  interested  persons  within  the 
time  {)eriod  specified  in  the  Federal 
Register  notice  published  on  January  30, 
1995.  The  applicant  states  that 
interested  persons  were  notified,  in  the 
manner  agreed  upon  between  the 
applicant  and  the  E)epartment,  by  March 
22,  1995.  Interested  persons  were 
advised  that  they  had  until  April  21, 
1995  to  comment  on  the  proposed 
exemption. 

WRITTEN  COMMENTS  AND  MODIFICATIONS: 
The  applicant  submitted  the  following 
comments  and  requests  for 
modifications  regarding  the  notice  of 
proposed  exemption  (the  Proposal). 

With  respect  to  the  use  of  the  term 
"affiliate",  the  applicant  states  that  both 
the  beginning  of  Sections  I  and  V(a) 
define  the  term  "Mellon"  to  include  its 
affiliates.  Therefore,  the  applicant  notes 
that  references  in  the  body  of  the 
Proposal  to  affiliates  of  Mellon  would 
appear  to  be  unnecessary,  and  their 
presence  would  raise  the  question  of 
whether  particular  conditions  are 
intended  to  apply  to  affiliates  of 
Mellon's  affiliates.  In  this  regard,  the 
applicant  requests  that  Section  11(c)  of 
the  Proposal  be  revised  to  read  as 
follows: 

"*  •  •  Mellon,  including  any  officer  or 
director  of  Mellon,  does  not  purchase  or  sell 
shares  of  the  Funds  from  or  to  any  Client 
Plan." 

This  revision  would  clarify  that  the 
condition  does  not  extend  to  all 
affiliates  of  Mellon's  affiliates,  but  does 
extend  to  Mellon  and  its  "affiliates"  as 
that  term  is  defined  in  Section  V(a)  of 
the  Proposal.  In  addition,  the  applicant 
requests  that  the  statement  "*  *  *  or  an 
affiliate",  which  appears  after  the  first 
mention  of  Mellon  in  subparagraphs  (1) 
and  (3)  of  Section  II(m).  relating  to  the 
provision  of  brokerage  services,  is 


Federal  Register  /  Vol.  60,  No.  122  /  Monday.  June  26,  1995  /  Notices 


32999 


unnecessary  and  should  be  deleted.  The 
Department  concurs  with  the 
applicant's  requested  clarifications  and 
has  so  modified  the  language  of  the 
Proposal. 

With  respect  to  the  use  of  the  term 
"Ghent  Plans"  in  Section  n(g)  pf  the 
Proposal,  the  applicant  states  that  this 
section,  which  also  is  incorporated  by 
reference  into  Section  HI.  excludes  from 
the  term  "Client  Plans"  any  employee 
benefit  plans  sponsored  or  maintained 
by  Mellon.  Mellon's  understanding  of 
this  condition  is  that  it  is  meant  to 
exclude  "in-house  plans"  of  Mellon  (i.e. 
plans  maintained  by  Mellon  for  its  own 
employees)  from  relief  under  the 
requested  exemption.  However,  the 
applicant  notes  that  Mellon  is  also  the 
sponsor  of  master  and  prototype  plans 
that  are  adopted  by  third  parties.  The 
applicant  wishes  to  clarify  that  such 
plans  were  not  meant  to  be  excluded 
from  relief  under  the  exemption. 
Therefore,  the  applicant  proposes  the 
following  change  to  Section  11(g): 

...   •   *  The  Client  Plans  are  not  employee 
benefit  plans  sponsored  or  maintained  by 
Mellon  (other  than  master  or  prototype  plans 
sponsored  by  Mellon  that  are  adopted  by 
employers  other  than  Mellon),  [emphasis 
added] 

The  applicant  requests  that  the  same 
parenthetical  language  referred  to  above 
be  added  to  the  opening  paragraph  of 
Section  I.  following  the  phrase  "*   *  * 
other  than  plans  established  or 
maintained  by  Mellon".  In  this  regard, 
the  Department  concurs  with  the 
applicant's  requested  clarifications,  but 
for  the  opening  paragraph  of  Section  I 
has  added  the  phrase  "•   *  •  for  its  own 
employees  "  instead  of  the  parenthetical 
language  used  in  Section  n(g). 

With  respect  to  the  definition  of  the 
term  "Second  Fiduciary"  in  Section 
V(g)  of  the  Proposal,  the  applicant  notes 
that  the  language  following 
subparagraph  (3)  describes  an  exception 
,  for  when  a  fiduciary  is  considered 
"independent"  for  purposes  of  the 
exemption.  Part  (iii)  of  this  exception 
refers  to  approvals  by  a  "Second 
Fiduciary"  as  described  in  Sections  I 
and  II.  The  applicant  states  that  this 
sentence  in  Part  (iii)  should  also  refer  to 
Section  III  because  that  section  contains 
an  approval  requirement  for  a  "Second 
Fiduciary"  as  well.  The  Department 
concurs  with  this  clarification  and  has 
so  modified  the  language  of  the 
Proposal. 

With  respect  to  the  definition  of  the 
term  "secondary  service"  in  Section 
V(h)  of  the  Proposal,  the  current 
definition  excludes  from  the  scope  of 
that  term  any  brokerage  services 
provided  to  the  Funds  by  Mellon  for  the 


execution  of  securities  transactions 
engaged  in  by  the  Funds.  In  this  regard, 
the  applicant  notes  that  this  exclusion 
should  not  prohibit  Mellon  from 
providing  brokerage  services  to  the 
Funds  because,  to  the  contrary.  Section 
n(m)  of  the  Proposal  requires  certain 
disclosures  to  be  made  based  on  the  fact 
that  such  services  may  be  provided. 
However,  the  applicant  states  that 
Sections  11(a)  and  ni(f)(l)  require  Mellon 
to  credit  to  the  Client  Plans  all  fees  for 
the  "secondary  services"  it  provides  to 
the  Funds.  Thus,  the  applicant  wishes 
to  clarify  that  brokerage  services  should 
be  specifically  excluded  from  treatment 
as  a  "secondary  service"  under  these 
sections,  so  that,  consistent  with  the 
purpose  behind  the  disclosures  required 
in  Section  n(m),  Mellon  is  not  required 
to  credit  its  fees  for  brokerage  services 
in  the  same  manner  tbat  it  is  required 
to  credit  its  fees  for  other  secondary 
services.  Therefore,  the  applicant 
requests  that  the  second  sentence  in 
Section  V(h)  of  the  Proposal  should  read 
as  follows: 

"•  •   •  However,  for  purposes  of  Sections 
11(a)  and  111(f)(1)  of  this  exemption,  the  term 
"secondary  service"  will  not  include  any 
brokerage  services  provided  to  the  Funds  by 
Mellon  for  the  execution  of  securities 
transactions  engaged  in  by  the  Funds." 
(emphasis  added) 

The  Department  concurs  with  this 
clarification  and  has  so  modified  the 
language  of  the  Proposal. 

With  respect  to  the  definition  of  the 
term  "Termination  Form"  in  Section 
V(i)  of  the  Proposal,  the  current 
definition  refers  to  the  condition 
describing  that  form  in  Section  IKj). 
However,  the  applicant  notes  that  the 
"Termination  Form"  is  also  described  in 
Section  Ill(k)  of  the  Proposal,  so  that 
Section  V(i)  should  refer  specifically  to 
"paragraph  (k)  of  Section  III"  following 
the  reference  to  Section  II(j).  The 
Department  concurs  with  the 
applicant's  requested  clarification  and 
has  so  modified  the  language  of  the 
Proposal. 

Fmally,  the  applicant  states  that 
Section  in  of  the  Prof>osal,  deaHng  with 
transfers  of  Ghent  Plan  securities  from 
individual  portfolios,  provides  relief  for 
both  the  "credit"  fee  structure  described 
in  Section  II  (which  provides  a  full  cash 
credit  of  all  Fund-level  fees)  and  the  two 
fee  structures  described  in  Prohibited 
Transaction  Exemption  (PTE)  77-4  (42 
FR  18732,  April  8. 1977).'»  With  regard 


to  the  fee  structures  described  in  PTE 
77-4  (the  PTE  77-4  Fee  Structures),  any 
change  in  fees  received  by  Mellon  from 
a  Fund  must  be  disclosed  at  least  30 
days  prior  to  the  effective  date  of  the 
change  and  be  approved  in  writing. 
Mellon  represents  that  the  use  of  an 
"affirmative"  approval  requirement  for 
the  PTE  77-4  Fee  Structures  creates  a 
number  of  problems.  Mellon  states  that 
the  Department  has  previously 
recognized  the  administrative 
difficulties  caused  by  an  affirmative 
approval  requirement  for  increases  in 
Fxmd-level  fees.  Mellon  notes  that  the 
Department  has  allowed,  through  recent 
individual  exemptions,  the  use  of  a 
"passive"  approval  condition  under 
which  the  independent  fiduciaries  of 
Client  Plans  receive  notice  of  any 
increase  in  Fund  fees  at  least  30  days  in 
advance  of  the  effective  date  of  such 
increase  and  a  "Termination  Form" 
which  allows  a  Client  Plan  to  withdraw 
from  the  Fund.*  If  the  bank  does  not 
receive  a  "Termination  Form"  bom  a 
Client  Plan  prior  to  the  effective  date  of 
the  fee  increase,  the  independent 
fiduciary  of  the  Client  Plan  is  deemed 
to  have  approved  the  fee  increase.* 

Therefore.  Mellon  requests  that  the 
final  exemption  contain  a  "passive" 
approval  condition  that  would  apply  to 
both  in-kind  and  cash  investments  in  a 
Fimd  where  any  PTE  77-4  Fee  Structure 
is  used.'' 

In  this  regard,  the  Department  is  not 
prepared,  at  this  time,  to  include  such 
a  material  change  to  the  conditions  of 
the  Proposal  as  part  of  the  final 
exemption  for  the  transactions 
described  herein.  Upon  the  receipt  of  a 


*  PTE  77-4.  in  pertinent  part,  pennits  the 
purchase  and  sale  by  an  employee  twneflt  plan  of 
shares  of  a  registered,  open^end  investment 
company  when  a  fiduciary  with  respect  to  the  plan 
is  also  the  investment  adviser  for  the  Investment 
company,  provided  that,  among  other  things,  the 
plan  does  not  pay  an  investment  maitagement. 


investment  advisory  or  similar  fee  with  respect  to 
the  plan  assets  invested  in  such  shares  for  the  entire 
period  of  such  investment.  Section  Q(c)  of  PTE  77- 
4  states  that  this  condition  does  not  preclude  the 
payment  of  investment  advisory  fees  by  the 
investment  company  under  the  terms  of  an 
investment  advisory  agreement  adopted  in 
accordance  with  section  15  of  the  Investment 
CtHnpany  Act  of  1940.  Section  n(c)  states  further 
that  this  condition  does  not  preclude  payment  of  an 
investment  advisory  fee  by  the  plan  based  on  total 
plan  assets  from  which  a  credit  has  tieen  subtracted 
representing  the  plan's  pro  rata  share  of  investment 
advisory  fees  paid  by  the  investment  company. 

'  The  Department  notes  that  this  approval  process 
for  increases  in  Fund-level  fees  with  the  use  of  a 
"Termination  Form"  by  Client  Plans  would  be 
similar  to  the  arrangement  previously  described  by 
Mellon,  and  included  in  Section  n  of  the  Proposal, 
for  annual  reauthorizations  of  Fund  investments  by 
Client  Plans  where  credits  of  all  Fund-ievel  fees  are 
made.  The  Department  notes  further  that  the  Latter 
arrangement  involving  a  full  credit  of  Fund-level 
fees  was  the  particular  fee  structure  which  Mellon 
designed  at  the  time  of  the  initial  in-kind  transfers 
of  QF  assets  to  the  Funds  in  order  to  be  al>le  to 
represent  to  the  affected  Qient  Plans  that  no 
increases  in  fees  paid  by  such  Plans  would  result 
from  the  transfer  of  such  assets  to  the  Funds. 

•See  PTE  94-a6  (Bank  of  California.  N.A.).  59  FH 
65403.  December  19.  1994:  PTE  95-33  (BankSouth. 
N.A.),  60  FR  20773,  April  27.  1995. 
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new  exemption  request  pertaining  to 
this  issue,  the  Department  is  willing  to 
consider  the  merits  of  such  a  change  in 
the  conditions  pertaining  to  the  PTE  77- 
4  Fee  Structures  used  by  Mellon.  Such 
request,  when  received,  would  be 
processed  as  an  amendment  to  the  final 
exemption  for  the  subject  transactions 
involving  the  Funds. 

No  other  comments,  and  no  requests 
for  a  hearing,  were  received  by  the 
Department  during  the  comment  period, 
as  extended  pursuant  to  the  applicant's 
notification  of  interested  persons  as 
discussed  herein. 

Accordingly,  the  Department  has 
determined  to  grant  the  proposed 
exemption  as  modified. 
F0«  FURTHER  INFORMATION  CONTACT:  Mr. 
E.  F.  Williams  of  the  Department, 
telephone  (202)  219-8194.  (This  is  not 
a  toll-free  number.) 

Norwest  Bank  Minnesota,  N.A.,  Located 
in  Minneapolis,  MN 

(Prohibited  Transaction  Exemption  95-48; 
Exemption  Application  No.  D-095951 

Exemption 

Section  I.  Exemption  for  the  In-Kind 
Transfer  of  Assets 

The  restrictions  of  sections  406(a)  and 
406(b)  of  the  Act  and  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)  of  the  Code,  shall  not  apply,  as 
of  September  30, 1994,  to  the  in-kind 
transfer  of  assets  of  plans  for  which 
Norwest  Bank  Minnesota,  N.A.  or  any  of 
its  affiliates  (collectively,  the  Bank) 
serves  as  a  fiduciary  (the  Client  Plans), 
including  plans  established  or 
maintained  by  the  Bank  (the  Bank  Plans; 
collectively,  the  Plans),  that  are  held  in 
certain  collective  investment  funds  (the 
CIFs)  maintained  by  the  Bank,  in 
exchange  for  shares  of  the  Norwest 
Funds  (the  Funds),  an  open-end 
investment  company  registered  under 
the  Investment  Company  Act  of  1940 
(the  '40  Act),  as  amended,  for  which  the 
Bank  acts  as  investment  adviser, 
custodian,  and  shareholder  servicing 
agent,  in  connection  with  the 
termination  of  such  CIFs  provided  that 
the  following  conditions  are  met: 

(a)  No  sales  commissions  or  other  fees 
are  paid  by  a  Bank  Plan  or  a  Client  Plan 
in  connection  with  the  purchase  of 
shares  of  the  Funds  through  the  in-kind 
transfer  of  CIF  assets  and  no  redemption 
fees  are  paid  in  connection  with  the  sale 
of  such  shares  of  the  Funds. 

(b)  All  of  the  assets  of  a  Bank  Plan  or 
a  Client  Plan  that  are  held  in  the  CIFs 
are  transferred  in-kind  to  the  Funds  in 
exchange  for  shares  of  such  Funds.  A 
Plan  not  electing  to  participate  in  the 


Funds  receives  a  cash  payment 
representing  a  pro  rata  portion  of  the 
assets  of  the  terminating  QF  before  the 
final  liquidation  takes  place. 

(c)  Each  Bank  Plan  and  each  Client 
Plan  receives  shares  of  the  Funds  which 
have  a  total  net  asset  value  that  is  equal 
to  the  value  of  such  Plan's  pro  rata  share 
of  the  assets  of  the  CIF  on  the  date  of 
the  transfer,  based  on  the  current  market 
value  of  the  CIF's  assets,  as  determined 
in  a  single  valuation  performed  in  the 
same  manner  at  the  close  of  the  same 
business  day,  using  independent 
sources  in  accordance  with  the 
procedures  set  forth  in  Rule  17a-7(b) 
(Rule  17a-7)  under  the  '40  Act  and  the 
procedures  established  by  the  Funds 
pursuant  to  Rule  17a- 7  for  the  valuation 
of  such  assets.  Such  procedures  must 
require  that  all  securities  for  which  a 
current  market  price  cannot  be  obtained 
by  reference  to  the  last  sale  price  for 
transactions  reported  on  a  recognized 
securities  exchange  or  NASDAQ  be 
valued  based  on  an  average  of  the 
highest  current  independent  bid  and 
lowest  current  independent  offer,  as  of 
the  close  of  business  on  the  Friday 
preceding  the  weekend  of  the  QF 
transfers,  determined  on  the  basis  of 
reasonable  inquiry  from  at  least  three 
sources  that  are  broker-dealers  or 
pricing  services  independent  of  the 
Bank. 

(d)  A  second  fiduciary  who  is 
independent  of  and  unrelated  to  the 
Bank  (the  Second  Fiduciary)  receives 
advance  written  notice  of  the  in-kind 
transfer  of  assets  of  the  CIFs  and  full 
written  disclosure,  which  includes  but 
is  not  limited  to,  the  following 
information  concerning  the  Funds: 

(1)  A  current  prospectus  for  each 
portfolio  of  the  Funds  in  which  a  Bank 
Plan  or  a  Client  Plan  is  considering 
investing; 

(2)  A  statement  describing  (i)  the  fees 
for  investment  advisory  or  similar 
services  that  are  to  be  credited  back  to 
a  Client  Plan,  (ii)  the  fees  retained  by 
the  Bank  for  Secondary  Services,  as 
defined  in  paragraph  (g)  of  Section  III 
below,  and  (iii)  all  other  fees  to  be 
charged  to  or  paid  by  the  Bank  Plan  or 
the  Client  Plan  and  by  such  Funds  to 
the  Bank  or  to  unrelated  third  parties. 
Such  statement  also  includes  the  nature 
and  extent  of  any  differential  between 
the  rates  of  the  fees. 

(3)  The  reasons  why  the  Bank 
considers  such  investment  to  be 
appropriate  for  the  Bank  Plan  or  the 
Client  Plan; 

(4)  A  statement  describing  whether 
there  are  any  limitations  applicable  to 
the  Bank  with  respect  to  which  assets  of 
a  Bank  Plan  or  a  Client  Plan  may  be 


invested  in  the  relevant  Funds,  and,  if 
so,  the  nature  of  such  limitations;  and 

(5)  Upon  request  of  the  Second 
Fiduciary,  a  copy  of  the  proposed 
exemption  and/or  a  copy  of  the  final 
exemption. 

(e)  On  the  basis  of  the  foregoing 
information,  the  Second  Fiduciary 
authorizes  in  writing  the  in-kind 
transfer  of  the  Bank  Plan's  or  the  Client 
Plan's  CIF  assets  to  a  Fund  in  exchange 
for  shares  of  the  Funds,  the  investment 
of  such  assets  in  corresponding 
portfolios  of  the  Funds,  the  fees 
received  by  the  Bank  in  connection  with 
its  services  to  the  Funds  and,  in  the  case 
of  a  Client  Plan  only,  the  purchase  by 
such  Client  Plan  of  additional  shares  of 
the  corresponding  Funds  with  the  fees 
credited  back  to  the  Client  Plan  by  the 
Bank.  Such  authorization  by  the  Second 
Fiduciary  will  be  consistent  with  the 
responsibilities,  obligations  and  duties 
imposed  on  fiduciaries  imder  Part  4  of 
Title  I  of  the  Act. 

(f)  For  all  subsequent  transfers  of  OF 
assets  to  a  Fund  following  the 
publication  of  the  proposed  exemption 
in  the  Federal  Register,  the  Bank  sends 
by  regular  mail  to  each  affected  Bank 
Plan  and  Client  Plan  a  written 
confirmation,  not  later  than  30  days 
after  the  completion  of  the  transaction, 
containing  the  following  information: 

(1)  The  identity  of  each  security  that 
was  valued  for  purposes  of  the 
transaction  in  accordance  with  Rule 

1 7a-7(b)(4)  of  the  '40  Act; 

(2)  The  price  of  each  such  security 
involved  in  the  transaction;  and 

(3)  The  identity  of  each  pricing 
service  or  market  maker  consulted  in 
determining  the  value  of  such  securities. 

(g)  For  all  subsequent  transfers  of  CIF 
assets  to  a  Fund  following  the 
publication  of  the  proposed  exemption 
in  the  Federal  Register,  the  Bank  sends 
by  regular  mail,  no  later  than  90  days 
after  completion  of  each  transfer,  a 
written  confirmation  that  contains  the 
following  information: 

(1)  The  number  of  CIF  units  held  by 
the  Plan  immediately  before  the 
transfer,  the  related  per  unit  value  and 
the  total  dollar  amount  of  such  CIF 
units; 

(2)  The  number  of  shares  in  the  Funds 
that  are  held  by  the  Plan  following  the 
conversion,  the  related  per  share  net 
asset  value  and  the  total  dollar  amount 
of  such  shares. 

(h)  The  conditions  set  forth  in 
paragraphs  (c).  (d).  (e).  (o)  and  (p)  of 
Section  II  below  as  they  would  relate  to 
all  Plans  are  satisfied. 
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Section  U.  Exemption  for  the  Receipt  of 
Fees 

The  restrictions  of  sections  406(a)  and 
406(b)  of  the  Act  and  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)  of  the  Code,  shall  not  apply,  as 
of  November  11, 1994.  to:  (1)  The 
receipt  of  fees  by  the  Bank  from  the 
Funds  for  acting  as  an  investment 
adviser  to  the  Funds;  and  (2)  the  receipt 
and  proposed  retention  of  fees  by  the 
Bank  from  the  Funds  for  acting  as 
custodian  or  shareholder  servicing  agent 
to  the  Funds,  as  well  as  for  any  other 
services  provided  to  the  Fimds  which 
are  not  investment  advisory  services 
(i.e.,  the  Secondary  Services),  in 
connection  with  the  investment  in 
shares  of  the  Funds  by  the  Client  Plans, 
other  than  the  Bank  Plans,  for  which  the 
Bank  serves  as  fiduciary. 

The  aforementioned  transactions  are 
subject  to  the  following  conditions: 

(a)  No  sales  commissions  are  paid  by 
the  Client  Plans  in  connection  with  the 
purchase  or  sale  of  shares  of  the  Funds 
and  no  redemption  fees  are  paid  in 
coimection  with  the  sale  of  shares  by 
the  Client  Plans  to  the  Funds. 

(b)  The  price  paid  or  received  by  the 
Client  Plans  for  shares  in  the  Funds  is 
the  net  asset  value  per  share,  as  defined 
in  paragraph  (d)  of  Section  m,  at  the 
time  of  the  transaction  and  is  the  same 
price  which  would  have  been  paid  or 
received  for  the  shares  by  any  other 
investor  at  that  time. 

(c)  Neither  the  Bank  nor  an  affiliate, 
including  any  officer  or  director, 
purchases  from  or  sells  to  any  of  the 
Client  Plans  shares  of  any  of  the  Funds. 

(d)  The  combined  total  of  all  fees 
received  by  the  Bank  for  the  provision 
of  services  to  the  Client  Plans,  and  in 
connection  with  the  provision  of 
services  to  any  of  the  Funds  in  which 
the  Client  Plans  invest,  are  not  in  excess 
of  "reasonable  compensation"  within 
the  meaning  of  section  408(b)(2)  of  the 
Act. 

(e)  The  Bank  does  not  receive  any  fees 
payable,  pursuant  to  Rule  12b-l  of  the 
1940  Act  in  connection  with  the 
transactions  involving  the  Funds. 

(f)  Each  Client  Plan  receives  a  credit, 
either  through  cash  or,  if  applicable,  the 
purchase  of  additional  shares  of  the 
Funds,  pursuant  to  an  annual  election, 
which  may  be  revoked  at  any  time, 
made  by  the  Client  Plan,  of  such  Plan's 
proportionate  share  of  all  investment 
advisory  fees  charged  to  the  Funds  by 
the  Bank,  including  any  investment 
advisory  fees  paid  by  the  Bank  to  third 
party  sub-advisers,  within  not  more 
than  one  business  day  after  the  receipt 
of  such  fees  by  the  Bank. 


(g)  The  Second  Fiduciary  receives,  in 
advance  of  investment  by  a  Client  Plan 
in  the  Funds,  full  and  detailed  written 
disclosure  of  information  concerning 
the  relevant  Funds  as  set  forth  above  in 
Section  1(d). 

(h)  On  the  basis  of  the  information 
described  in  paragraph  (d)  of  Section  I, 
the  Second  Fiduciary  authorizes  in 
writing: 

(1)  'fne  ongoing  investment  of  assets 
of  the  Client  Plans  in  shares  of  the 
Funds,  in  connection  with  the 
transactions  set  forth  in  Section  U; 

(2)  The  investment  portfolios  of  the 
Funds  in  which  the  assets  of  the  Client 
Plans  may  be  invested;  and 

(3)  The  fees  to  be  paid  by  the  Funds 
in  which  Client  Plans  invest  to  the  Bank 
and  the  purchase  of  additional  shares  of 
the  Fimds  by  the  Client  Plan  with  the 
fees  credited  to  the  CUent  Plan  by  the 
Bank. 

(i)  The  authorization  referred  to  in 
paragraph  (h)  is  terminable  at  will  by 
the  Client  Plan,  without  penalty  to  the 
Client  Plan.  Such  termination  will  be 
effected  by  the  Bank  selling  the  shares 
of  the  Funds  held  by  the  affected  Client 
Plan  within  the  period  of  time  specified 
by  the  Client  Plan  but  not  more  than  one 
business  day  following  receipt  by  the 
Bank  fivm  the  Second  Fiduciary,  of  the 
termination  form  (the  Termination 
Form),  as  defined  in  paragraph  (h)  of 
Section  III  below,  or  any  other  written 
notice  of  termination;  provided  that,  if 
due  to  circimistances  beyond  the  control 
of  the  Bank,  the  sale  cannot  be  executed 
within  one  business  day.  the  Bank  shall 
have  one  additional  business  day  to 
complete  such  sale. 

(j)  In  the  event  of  an  increase  in  the 
contractual  rate  of  any  fees  paid  by  the 
Funds  to  the  Bank  regarding  investment 
advisory  services  or  fees  for  similar 
services  that  had  been  authorized  by  the 
Second  Fiduciary  in  accordance  with 
paragraph  (h)  of  this  Section  n.  the  Bank 
provides  written  notice  to  the  Second 
Fiduciary  in  a  prospectus  for  the  Fimds 
or  otherwise,  of  any  increases  in  the 
contractual  rate  of  fees  charged  by  the 
Bank  to  the  Funds  for  investment 
advisory  services  even  though  such  fees 
will  be  credited  to  the  Client  Plans  as 
required  by  paragraph  (f)  of  Section  II. 

(k)  In  the  event  ot  an  additional 
Secondary  Service,  as  defined  in 
paragraph  (g)  of  Section  III  below, 
provided  by  the  Bank  to  the  Funds  for 
which  a  fee  is  charged  or  an  increase  in 
the  contractual  rate  of  any  fee  due  from 
the  Fimds  to  the  Bank  for  any 
Secondary  Service,  as  defined  in 
paragraph  (g)  of  Section  III  below,  that 
results  from  an  increase  in  the  rate  of 
such  fee  or  from  the  decrease  in  the 
number  or  kind  of  services  performed 


by  the  Bank  for  such  fee  over  an  existing 
rate  for  such  Secondary  Service  which 
had  been  authorized  by  the  Second 
Fiduciary  of  a  Client  Plan  in  accordance 
with  paragraph  (h)  of  this  Section  II,  the 
Bank  will,  at  least  30  days  in  advance 
of  the  implementation  of  such 
additional  service  for  which  a  fee  is 
charged  or  fee  increased,  provide 
written  notice  to  the  Second  Fiduciary 
explaining  the  nature  and  amount  of  the 
additional  service  for  which  a  fee  is 
charged  or  the  nature  and  amount  of  the 
increase  in  fees  of  the  affected  Fund. 
Such  notice  will  be  accompanied  by  the 
Termination  Form,  as  defined  in 
paragraph  (h)  of  Section  III  below. 

(1)  The  Second  Fiduciary  is  supplied 
with  a  Termination  Form  at  the  times 
specified  in  paragraphs  (k)  and  (m)  of 
this  Section  n,  which  expressly 
provides  an  election  to  terminate  the 
authorization,  described  above  in 
paragraph  (h)  of  this  Section  n,  with 
instructions  regarding  the  use  of  such 
Termination  Form  including  statements 
that: 

(1)  The  authorization  is  terminable  at 
wrill  by  any  of  the  Client  Plans,  without 
penalty  to  such  Plans.  The  termination 
wrill  be  effected  by  the  Bank  selling  the 
shares  of  the  Funds  held  by  the  CUent 
Plans  requesting  termination  within  the 
period  of  time  specified  by  the  Client 
Plan,  but  not  later  than  one  business  day 
following  receipt  by  the  Bank  from  the 
Second  Fiduciary  of  the  Termination 
Form  or  any  written  notice  of 
termination;  provided  that  if,  due  to 
circumstances  beyond  the  control  of  the 
Bank,  the  sale  of  shares  of  such  Client 
Plans  cannot  be  executed  within  one 
business  day,  the  Bank  shall  have  one 
additional  business  day  to  complete 
such  sale;  and 

(2)  Failure  by  the  Second  Fiduciary  to 
return  the  form  on  behalf  of  the  Plan 
will  be  deemed  to  be  an  approval  of  the 
additional  Secondary  Service  for  which 
a  fee  is  charged  or  increase  in  the  rate 
of  any  fees  and  will  result  in  the 
continuation  of  the  authorization,  as 
described  in  paragraph  (h)  of  this 
Section  II,  of  the  Bank  to  engage  in  the 
transactions  on  behalf  of  the  Client  Plan. 

(m)  The  Second  Fiduciary  is  supplied 
with  a  Termination  Form,  at  least  once 
in  each  calendar  year,  beginning  with 
the  calendar  year  that  begins  after  the 
date  of  the  grant  of  this  proposed 
exemption  is  published  in  the  Federal 
Register  and  continuing  for  each 
calendar  year  thereafter;  provided  that 
the  Termination  Form  neied  not  be 
supplied  to  the  Second  Fiduciary, 
pursuant  to  paragraph  (m)  of  this 
Section  II.  sooner  than  six  months  after 
such  Termination  Form  is  supplied 
pursuant  to  paragraph  (k)  of  this  Section 
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n,  except  to  the  extent  required  by  said 
paragraph  (k)  of  this  Section  n  to 
disclose  an  increase  in  fees. 

(n)  On  an  annual  basis,  the  Bank  will 
provide  the  Second  Fiduciary  of  a  Client 
Plan  investing  in  the  Funds  with: 

(1)  A  copy  of  the  current  prospectus 
for  the  Funds  and  upon  such  fiduciary's 
request,  a  copy  of  the  Statement  of 
Additional  Information  which  contains 
a  description  of  all  fees  paid  by  the 
Funds  to  the  Bank. 

(2)  A  copy  of  the  annual  financial 
disclosure  report  prepared  by  the  Bank 
which  contains  information  about  the 
portfolios  of  the  Funds  and  includes 
audit  findings  of  an  independent 
auditor  within  60  days  of  the 
preparation  of  the  report. 

In  addition,  the  Bank  will  respond  to 
oral  or  written  responses  to  inquiries  of 
the  Second  Fiduciary  as  they  arise. 

(0)  All  dealings  between  tne  Client 
Flans  and  the  Funds  are  on  a  basis  no 
less  favorable  to  the  Client  Plans  than 
dealings  between  the  Funds  and  other 
shareholders  holding  the  same  class  of 
shares  as  the  Client  Plans. 

(p)  The  Bank  maintains  for  rperiod 
of  six  years  the  records  necessary  to 
enable  the  persons  described  below  in 
paragraph  (q)  to  determine  whether  the 
conditions  of  this  exemption  have  been 
met,  except  that — 

(1)  A  prohibited  transaction  will  not 
be  considered  to  have  occurred  if.  due 
to  circumstances  beyond  the  control  of 
the  Bank,  the  records  are  lost  or 
destroyed  prior  to  the  end  of  the  six  year 
period,  and 

(2)  No  party  in  interest  shall  be 
subject  to  the  civil  penalty  that  may  be 
assessed  under  section  502(i)  of  the. Act 
or  to  the  taxes  imposed  by  section 
4975(a)  and  (b)  of  the  Code  if  the 
records  are  not  maintained  or  are  not 
available  for  examination  as  required  by 
paragraph  (q)  of  Section  11  below;  and 

(q)(l)  Except  as  provided  in  paragraph 
{p)(2)  and  notwithstanding  any 
provisions  of  section  504(a)(2)  and  (b)  of 
the  Act,  the  records  referred  to  in 
paragraph  (p)  are  unconditionally 
available  at  their  customary  location  for 
examination  during  normal  business 
hours  by — 

(i)  Any  duly  authorized  employee  or 
representative  of  the  Department,  the 
Internal  Revenue  Service  or  the 
Securities  and  Exchange  Commission; 

(ii)  Any  Fiduciary  of  a  Client  Plan  who 
has  authority  to  acquire  or  dispose  of 
shares  of  the  Funds  owned  by  the  Client 
Plan,  or  any  ^uly  authorized  employee 
or  representative  of  such  fiduciary,  and 

(iii)  Any  participant  or  beneficiary  of 
a  Client  Plan  or  duly  authorized 
employee  or  representative  of  such 
participant  or  beneficiary; 


(2)  None  of  the  persons  described  in 
paragraphs  (q)(l)(ii)  and  (iii)  shall  be 
authorized  to  examine  trade  secrets  of 
the  Bank,  or  commercial  or  financial 
information  which  is  privileged  or 
confidential. 

Section  HI.  Definitions 

For  purposes  of  this  exemptimi: 

(a)  TTie  term  "Bank"  means  Norwest 
Bank  Minnesota.  N.A.  and  any  affiliate 
of  the  Bank,  as  defined  in  paragraph  (b) 
of  this  Section  m. 

(b)  An  "affiliate"  of  the  Bank 
includes — 

(1)  Any  person  directly  or  indirectly 
through  one  or  more  intermediaries, 
controlling,  controlled  by.  or  under 
common  control  with  the  Bank.  (For 
purposes  of  this  paragraph,  the  term 
"control"  means  the  power  to  exercise 
a  controlling  influence  over  the 
management  or  policies  of  a  person 
other  than  an  individual.) 

(2)  Any  officer,  director,  employee, 
relative  or  partner  in  such  person,  and 

(3)  Any  corporation  or  partnership  of 
which  such  person  is  an  officer, 
director,  partner  or  employee. 

(c)  The  term  "Fund"  or  "Funds" 
refers  to  the  Norwest  Funds  or  to  any 
diversified  of)en-end  investment 
company  or  companies  registered  under 
the  '40  Act  for  which  the  Bank  serves  as 
an  investment  adviser  and  may  also 
serve  as  a  custodian,  shareholder 
servicing  agent,  transfer  agent  or 
provide  some  other  "Secondary 
Service"  (as  defined  below  in  paragraph 
(g)  of  this  Section  IV)  which  has  been 
approved  by  such  Funds. 

(d)  The  term  "net  asset  value"  means 
the  amount  for  purposes  of  pricing  all 
purchases  and  sales  calculated  by 
dividing  the  value  of  all  securities, 
determined  by  a  method  as  set  forth  in 
a  Fund's  prospectus  and  statement  of 
additional  information,  and  other  assets 
belonging  to  each  of  the  portfolios  in 
such  Fund,  less  the  liabilities  chargeable 
to  each  portfolio,  by  the  number  of 
outstanding  shares. 

(e)  The  term  "relative"  means  a 
"relative"  as  that  term  is  defined  in 
section  3(15)  of  the  Act  (or  member  of 
the  "family"  as  that  term  is  defined  in 
section  4975(e)(6)  of  the  Code),  or  a 
brother,  a  sister,  or  a  spouse  of  a  brother 
or  a  sister. 

(0  The  term  "Second  Fiduciary" 
means  a  fiduciary  of  a  plan  who  is 
independent  of  and  unrelated  to  the 
Bank.  For  purposes  of  this  exemption, 
the  Second  Fiduciary  will  not  be 
deemed  to  be  independent  of  and 
unrelated  to  the  Bank  if: 

(1)  Such  Second  Fiduciary  directly  or 
indirectly  controls,  is  controlled  by.  or 
is  under  common  control  with  the  Bank; 


(2)  Such  Second  Fiduciary,  or  any 
officer,  director,  partner,  affiliate, 
employee,  or  relative  of  such  Second 
Fiduciary  is  an  officer,  director,  partner 
or  employee  of  the  Bank  (or  is  a  relative 
of  such  persons); 

(3)  Such  Second  Fiduciary  directly  or. 
indirectly  receives  any  compensation  or 
other  consideration  for  his  or  her  own 
personal  account  in  connection  with 
any  transaction  described  in  this 
proposed  exemption;  provided,  however 
that  with  respect  to  Bank  Plans,  the 
Second  Fiduciary  may  receive 
compensation  from  the  Bank  in 
connection  with  the  transactions 
contemplated  herein,  but  the  amount  or 
payment  of  such  compensation  may  not 
be  contingent  upon  or  be  in  any  way 
affected  by  the  Second  Fiduciary's 
ultimate  decision  regarding  whether  the 
Bank  Plans  participate  in  such 
transactions. 

With  the  exception  of  the  Bank  Plans, 
if  an  officer,  director,  partner,  affiliate  or 
employee  of  the  Bank  (or  relative  of 
such  persons),  is  a  director  of  such 
Second  Fiduciary,  and  if  he  or  she 
abstains  from  participation  in:  (i)  The 
choice  of  the  Plan's  investment  adviser, 
(ii)  the  approval  of  any  such  purchase 
or  sale  between  the  Client  Plan  and  the 
Funds,  and  (iii)  the  approval  of  any 
change  of  fees  charged  to  or  paid  by  the 
Client  Plan,  any  of  the  transactions 
described  in  Sections  I  and  II  above, 
then  paragraph  (0(2)  of  this  Section  IV, 
shall  not  apply. 

(g)  The  term  "Secondary  Service" 
means  a  service,  other  than  investment 
advisory  or  similar  services  which  is 
provided  by  the  Bank  to  the  Funds, 
including,  but  not  limited  to,  custodial 
or  shareholder  services.  However,  the 
term  "Secondary  Service"  does  not 
include  any^brokerage  services  provided 
by  the  Bank  to  the  Funds. 

(h)  The  term  "Termination  Form" 
means  the  form  supplied  to  the  Second 
Fiduciary  at  the  times  specified  in 
paragraphs  (i).  (k).  (1)  and  (m)  of  Section 
n  which  expressly  provides  an  election 
to  the  Second  Fiduciary  to  terminate  on 
behalf  of  a  Plan  the  authorization 
described  in  paragraph  (h)  of  Section  n. 
Such  Termination  Form  is  to  be  used  at 
will  by  the  Second  Fiduciary  to 
terminate  such  authorization  without 
penalty  to  the  Plan  and  to  notify  the 
Bank  in  writing  to  effect  such 
termination  by  selling  the  shares  of  the 
Fund  held  by  the  Plan  requesting 
termination  not  later  than  one  business 
day  following  receipt  by  the  Bank  of 
written  notice  of  such  request  for 
termination;  provided  that  if.  due  to 
circumstances  beyond  the  control  of  the 
Bank,  the  shares  of  such  Client  Plans 
cannot  be  executed  within  one  business 
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day,  the  Bank  shall  have  one  additional 
business  day  to  complete  such  sale. 
EFFECTIVE  DATE:  This  exemption  is 
effective  as  of  September  30,  1994  with 
respect  to  the  transactions  described  in 
Section  I  and  as  of  November  11, 1994 
with  respect  to  the  transactions 
described  in  Section  II. 

Written  Comments 

The  Department  received  two  written 
comments  with  respect  to  the  notice  of 
proposed  exemption  and  no  requests  for 
a  public  hearing.  Both  comments  were 
submitted  by  the  Bank.  The  first 
comment  clarifies  Section  n(f)  of  the 
exemption  and  the  parallel  language 
contained  in  the  Summary  of  Facts  and 
Representations  (the  Summary).  In 
pertinent  part.  Section  11(f)  states  the 
following: 

Each  Client  Plan  receives  a  credit,  either 
through  cash  or,  if  applicable,  the  purchase 
of  additional  shares  of  the  Funds,  pursuant 
to  an  annual  election,  which  may  be  revoked 
at  any  time,  made  by  the  Client  Plan,  of  such 
Plan's  proportionate  share  of  all  investment 
advisory  fees  charged  to  the  Funds  by  the 
Bank,  including  any  investment  advisory  fees 
paid  by  the  Bank  to  a  third  party  sub-adviser, 
within  not  more  than  one  business  day  after 
the  receipt  of  such  fee  by  the  Bank. 

The  Bank  represents  that  in  the 
future,  some  of  the  Funds  may  hire  a 
third  party  sub-adviser  directly.  In  this 
event,  the  Bank  states  that  it  will 
comply  with  the  fee  rebate  mechanism 
described  in  the  notice  of  proposed 
exemption  with  respect  to  any  fees  paid 
by  the  Funds  to  the  third  party  sub- 
adviser.  The  Department  does  not  have 
any  objection  to  the  proposed  hiring 
arrangement,  given  that  the  same  fee 
rebate  mechanism  will  be  in  place. 
Accordingly,  the  Department  concurs 
with  the  applicant's  clarification  of 
Section  n(f)  and  the  corresponding 
language  in  the  Summary. 

"Tne  second  comment  pertains  to 
notification  of  interested  {>ersons.  In  this 
comment,  the  Bank  represents  that  it 
did  not  comply  with  the  notice  to 
interested  persons  requirement  for 
participants  in  the  Bank  Plans  within 
the  time  frame  stated  in  the  exemption 
application.  By  letter  dated  May  23. 
1995.  the  Bank  explains  that  it  reposted 
the  notice  of  proposed  exemption  for  an 
additional  16  days  ending  June  5. 1995 
in  each  of  the  major  work  sites  where 
the  notice  had  been  originally  posted. 
No  comments  were  received  by  the 
Department  from  Bank  Plan 
participants. 

After  giving  full  consideration  to  the 
entire  record,  including  the  written 
comments  that  were  submitted  by  the 
Bank,  the  E>epartment  has  decided  to 
grant  the  exemption  as  described  and 


revised  above.  Comment  letters  have 
been  included  as  part  of  the  public 
record  of  the  exemption  application. 
The  complete  application  file,  including 
all  supplemental  submissions  received 
by  the  Department,  is  made  available  for 
public  inspection  in  the  Public 
Documents  Room  of  the  Pension  and 
Welfare  Benefits  Administration,  Room 
N-5638.  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  N.W., 
Washington,  D.C.  20210. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on 
March  13. 1995  at  60  FR  13457. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Jan  D.  Broady  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 

Paloma  Securities  L.P.  (Paloma)  and 
Boston  Global  Advisors,  Inc.  (BGA) 
Located  in  Boston,  Massachusetts 

IProhibited  Transaction  Exemption  95—49; 
Application  No.  D-096601 

Exemption 

The  restrictions  of  sections 
406(a)(1)(A)  through  (D)  and  406(b)(1) 
and  (2)  of  the  Act  and  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)(1)(A)  through  (E)  of  the  Code, 
shall  not  apply  to  the  lending  of 
securities  to  Paloma  by  employee 
benefit  plans  (including  commingled 
investment  funds  holding  plan  assets) 
for  which  BGA,  an  affiliate  of  Paloma, 
acts  as  securities  lending  agent  (or  sub- 
agent)  and  to  the  receipt  of 
compensation  by  BGA  in  connection 
with  these  transactions,  provided  that 
the  following  conditions  are  met: 

1.  Neither  BGA,  Paloma  nor  an 
affiliate  of  either  has  discretionary 
authority  or  control  with  respect  to  the 
investment  of  the  plan  assets  involved 
in  the  transaction,  or  renders  investment 
advice  (within  the  meaning  of  29  CFR 
2510.3-21(c)  with  respect  to  those 
assets; 

2.  Any  arrangement  for  BGA  to  lend 
plan  securities  to  Paloma  in  either  an 
agency  or  sub-agency  capacity  will  be 
approved  in  advance  by  a  plan  fiduciary 
who  is  independent  of  Paloma  and 
BGA; 

3.  A  plan  may  terminate  the  agency  or 
sub-agency  arrangement  at  any  time 
without  penalty  on  five  business  days 
notice; 

4.  The  plan  will  receive  from  Paloma 
(either  by  physical  delivery  or  by  book 
entry  in  a  securities  depository,  wire 
transfer  or  similar  means)  by  the  close 
of  business  on  or  before  the  day  the 


loaned  securities  are  delivered  to 
Paloma.  collateral  consisting  of  cash, 
securities  issued  or  guaranteed  by  the 
U.S.  Government  or  its  agencies  or 
instrumentalities,  or  irrevocable  bemk 
letters  of  credit  issued  by  a  person  other 
than  Paloma  or  an  affiliate  thereof,  or 
any  combination  thereof,  or  other 
collateral  permitted  under  PTE  81-6. 
having,  as  of  the  close  of  business  on  the 
preceding  business  day,  a  market  value 
initially  equal  to  at  least  102  percent  of 
the  market  value  of  the  loaned  securities 
and.  if  the  market  value  of  the  collateral 
falls  below  100  percent,  Paloma  will 
deliver  additional  collateral  on  the 
following  day  such  that  the  market 
value  of  the  collateral  will  again  equal 
102  percent; 

5.  All  procedures  regarding  the 
securities  lending  activities  will  at  a 
minimum  conform  to  the  applicable 
provisions  of  Prohibited  Transaction 
Exemptions  (PTEs)  81-6  and  82-63; 

6.  Paloma  will  indemnify  the  plan 
against  any  losses  due  to  its  use  of  the 
borrowed  securities; 

7.  The  plan  will  receive  the 
equivalent  of  all  distributions  made  to 
holders  of  the  borrowed  securities 
during  the  term  of  the  loan,  including, 
but  not  limited  to,  cash  dividends, 
interest  payments,  shares  of  stock  as  a 
result  of  stock  splits  and  rights  to 
purchase  additional  securities,  or  other 
distributions; 

8.  Prior  to  any  plan's  approval  of  the 
lending  of  its  securities  to  Paloma,  a 
copy  of  this  exemption,  (and  the  notice 
of  pendency)  will  be  provided  to  the 
plan;  and 

9.  Only  plans  with  total  assets  having 
an  aggregate  market  value  of  at  least  $50 
million  will  be  permitted  to  lend 
securities  to  Paloma. 

Written  Comments 

The  applicant  submitted  the  following 
comments  regarding  the  notice  of 
pendency. 

The  applicant  suggests  that  the  last 
sentence  of  paragraph  18  of  the  notice 
of  pendency  which  stated  that,  "BGA 
will  lend  securities  to  requesting 
borrowers  on  a  first  come,  first  served 
basis,  as  a  means  of  assuring  uniformity 
of  treatment  among  borrowers,"  needs 
further  clarification.  The  applicant 
suggests  that  this  sentence  should  have 
been  deleted  and  the  following 
paragraph  should  have  been  inserted  in 
its  place,  "[wjhile  BGA  will  normally 
lend  securities  to  requesting  borrowers 
on  a  first  come,  first  served  basis,  as  a 
means  of  assuring  uniformity  of 
treatment  among  borrowers,  it  should  be 
recognized  that  in  some  cases  it  may  not 
be  possible  to  adhere  to  a  first  come, 
first  served  allocation.  This  can  occur. 
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for  instance,  where:  (a)  The  credit  limit 
established  for  such  borrower  by  BGA 
and/or  the  client-plan  has  already  been 
satisfied;  (b)  the  "first  in  line"  borrower 
is  not  approved  as  a  borrower  by  the 
particular  client-  plan  whose  securities 
are  sought  to  be  borrowed-  or  (c)  the 
"first  in  line"  borrower  a.   ~ot  be 
ascertained,  as  an  operational  matter, 
because  several  borrowers  spoke  to 
different  BGA  representatives  at  or 
about  the  same  time  with  respect  to  the 
same  security.  In  situations  (a)  and  (b). 
loans  would  normally  be  effected  with 
the  "second  in  line."  In  situation  (c). 
securities  would  be  allocated  equitably 
among  all  eligible  borrowers  "  The 
Department  concurs  with  ttiis  comment. 
The  applicant  further  represents  that, 
pursuant  to  discussions  with  the 
Department  subsequent  to  the 
publication  of  the  Proposal,  it  will  make 
the  following  commitments  with  respect 
to  the  exempted  transactions.  BGA  shall 
make  and  retain,  for  six  (6)  months,  tape 
recordings  evidencing  all  securities  loan 
transactions  with  Paloma.  Also,  if 
requested  by  the  lending  customer,  BGA 
shall  provide  daily  confirmations  of 
securities  lending  transactions;  and 
BGA  shall  provide  to  lending  customers 
monthly  account  reports,  or  if  requested 
by  the  customer,  weekly  or  daily 
reports,  setting  forth  for  each  transaction 
made  or  outstanding  during  the  relevant 
reporting  period,  the  loaned  securities, 
the  related  collateral,  rebate^ and  loan 
premiums  and  such  other  information 
in  such  format  as  shall  be  agreed  to  by 
the  parties. 

Accordingly,  after  giving  full 
consideration  to  the  entire  record, 
including  the  written  comment  from  the 
applicant,  the  Department  has  decided 
to  grant  the  exemption,  as  described  and 
concurred  in  above.  In  this  regard,  the 
comment  letter  submitted  by  the 
applicant  to  the  Department  has  been 
included  as  part  of  the  public  record  of 
the  exemption  application.  The 
complete  application  file,  including  all 
supplemental  submissions  received  by 
the  Department,  is  made  available  for 
public  inspection  in  the  Public 
Docimients  Room  of  the  Pension  and 
Welfare  Benefits  Administration,  Room 
N-5638,  U.S.  Department  of  Labor.  200 
Constitution  Avenue  N.W.,  Washington, 
D.C.  20210. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on  April 
14,  1995,  at  60  FR  19086. 

FOR  FURTHER  INFORMATION  CONTACT: 
Louis  Campagna  of  the  Department, 


telephone  (202)  219-8883.  (This  is  not 
a  toll-free  number.) 

The  First  National  Bank  of  Boston  and 
Its  Affiliates  (Collectively,  the  Bank) 
Located  in  Boston.  Massachusetts 

(Prohibited  Transaction  Exemption  95-50; 
Application  No.  D-096821 

Section  I— Exemption  for  Receipt  of 
Fees 

The  restrictions  of  sections  406(a)  and 
406(b)  of  the  Act  and  the  sanctions 
resuhing  from  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)(1)  (A)  through  (F)  of  the  Code, 
shall  not  apply  as  of  April  1, 1994  to: 
(1)  The  receipt  by  the  Bank  of  fees  from 
the  1784  Funds  (the  Funds),  investment 
companies  registered  under  the 
Investment  Company  Act  of  1940  (the 
1940  Act),  for  acting  as  an  investment 
adviser  to  the  Funds  in  connection  with 
the  investment  by  plans  for  which  the 
Bank  serves  as  a  fiduciary  (the  Client 
Plans)  in  shares  of  the  Funds;  and  (2) 
the  receipt  and  retention  of  fees  by  the 
Bank  from  the  Funds  for  acting  as 
custodian  and  accountant  to  the  Funds 
as  well  as  for  any  other  services  to  the 
Funds  which  are  not  investment 
advisory  services  (i.e.  "secondary 
services"  as  defined  in  Section  Ill(h) 
below)  in  connection  with  the 
investment  by  the  Client  Plans  in  shares 
of  the  Funds,  provided  that  the 
following  conditions  and  the  General 
Conditions  of  Section  n  below  are  met: 

(a)  No  sales  commissions  are  paid  by 
the  Client  Plans  in  connection  with  the 
purchase  or  sale  of  shares  of  the  Funds 
and  no  redemption  fees  are  paid  in 
connection  with  the  sale  of  shares  by 
the  Client  Plans  to  the  Funds. 

(b)  The  price  paid  or  received  by  a 
Client  Plan  for  shares  in  a  Fund  is  the 
net  asset  value  per  share  at  the  time  of 
the  transaction,  as  defined  in  Section 
ni(e),  and  is  the  same  price  which 
would  have  been  paid  or  received  for 
the  shares  by  any  other  investor  at  that 
time. 

(c)  Neither  the  Bank  nor  an  affiliate, 
including  any  officer  or  director  of  the 
Bank,  purchases  or  sells  shares  of  the 
Funds  to  ariy  Client  Plan. 

(d)  Each  Client  Plan  receives  a  credit, 
through  a  cash  rebate,  of  such  Plan's 
proportionate  share  of  all  fees  charged 
to  the  Funds  by  the  Bank  for  investment 
advisory  services,  including  any 
investment  advisory  fees  paid  by  the 
Bank  to  third  party  sub-advisors,  no 
later  than  one  business  day  after  the 
receipt  of  such  fees  by  the  Bank.  The 
crediting  of  all  investment  advisory  fees 
to  the  Client  Plans  by  the  Bank  is 
audited  by  an  independent  accounting 
firm  on  at  least  an  annual  basis  to  verify 


the  proper  crediting  of  the  fees  to  each 
Client  Plan. 

(e)  The  combined  total  of  all  fees 
received  by  the  Bank  for  the  provision 
of  services  to  a  Client  Plan,  and  in 
connection  with  the  provision  of 
services  to  the  Funds  in  which  the 
Client  Plan  may  invest,  are  not  in  excess 
of  "reasonable  compensation"  within 
the  meaning  of  section  408(b)(2)  of  the 
Act.' 

(f)  The  Bank  does  not  receive  any  fees 
payable  pursuant  to  Rule  12b-l  under 
the  1940  Act  in  connection  with  the 
transactions. 

(g)  The  Client  Plans  are  not  employee 
benefit  plans  sponsored  or  maintained 
by  the  Bank. 

(h)  A  second  fiduciary  acting  for  the 
Client  Plan  which  is  independent  of  and 
unrelated  to  the  Bank  (the  Second 
Fiduciary)  receives,  in  advance  of  any 
initial  investment  by  the  Client  Plan  in 
a  Fund,  full  and  detailed  written 
disclosure  of  information  concerning 
the  Funds,  including  but  not  limited  to: 

(1)  A  current  prospectus  for  each 
Fund  in  which  a  Client  Plan  is 
considering  investing; 

(2)  A  statement  describing  the  fees  for 
investment  advisory  or  similar  services, 
any  secondary  services  as  defined  in 
Section  lll(h),  and  all  other  fees  to  be 
charged  to  or  paid  by  the  Client  Plan 
and  by  the  Funds,  including  the  nature 
and  extent  of  any  differential  between 
the  rates  of  such  fees; 

(3)  The  reasons  why  the  Bank  may 
consider  such  investment  to  be 
appropriate  for  the  Client  Plan; 

(4)  A  statement  describing  whether 
there  are  any  limitations  applicable  to 
the  Bank  with  respect  to  which  assets  of 
a  Client  Plan  may  be  invested  in  the 
Funds,  and  if  so,  the  nature  of  such 
limitations:  and 

(5)  Upon  request  of  the  Second 
Fiduciary,  a  copy  of  the  proposed 
exemption  and/ or  a  copy  of  the  final 
exemption,  once  such  documents  are 
published  in  the  Federal  Register. 

(i)  After  consideration  of  the 
information  described  above  in 


'In  addition,  the  Department  notes  that  Section 
404(a)  of  the  Act  requires,  among  other  things,  that 
a  fiduciary  of  a  plan  act  prudently,  solely  in  the 
interest  of  the  plan's  participants  and  beneficiaries, 
and  for  the  exclusive  purpose  of  providing  benefits 
to  participants  and  beneficiaries  when  making 
investment  decisions  on  behalf  of  a  plan.  Thus,  the 
Department  believes  that  the  Bank  should  ensure, 
prior  to  any  investments  made  by  a  Client  Plan  fof 
which  it  acts  as  a  trustee  or  investment  manager, 
that  all  fees  paid  by  the  Funds,  including  fees  paid 
to  parties  unrelated  to  the  Bank  and  its  affiliates. 
are  reasonable.  In  this  regard,  the  Department  is 
providing  no  opinion  as  to  whether  the  total  fees 
to  be  paid  by  a  Client  Plan  to  the  Bank,  its  affiliates, 
and  third  parties  under  the  arrangements  described 
herein  would  be  either  reasonable  or  in  the  best 
interests  of  the  participants  and  beneficiaries  of  the 
Client  Plans.  , 
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paragraph  (h)  of  Section  I.  the  Second 
Fiduciary  authorizes  in  writing  the 
investment  of  assets  of  the  Client  Plan 
in  each  particular  Fund,  the  fees  to  be 
paid  by  such  Fund  to  the  Bank,  and  the 
cash  rebate  to  the  Client  Plan  of  fees 
received  by  the  Bank  from  the  Funds  for 
investment  advisory  services. 

(j)  All  authorizations  made  by  a 
Second  Fiduciary  regarding  investments 
in  a  Fund  and  the  fees  paid  to  the  Bank 
are  subject  to  an  annual  reauthorization 
wherein  any  such  prior  authorization 
referred  to  in  paragraph  (i)  of  Section  I 
shall  be  terminable  at  will  by  the  CUent 
Plan,  without  penalty  to  the  Client  Plan, 
upon  receipt  by  the  Bank  of  written 
notice  of  termination.  A  form  expressly 
providing  an  election  to  terminate  the 
authorization  described  in  paragraph  (i) 
above  (the  Termination  Form)  with 
instructions  on  the  use  of  the  form  must 
be  supplied  to  the  Second  Fiduciary  no 
less  than  annually.  The  instructions  for 
the  Termination  Form  must  include  the 
following  information: 

(1)  The  authorization  is  terminable  at 
will  by  the  Client  Plan,  without  penalty 
to  the  Client  Plan,  upon  receipt  by  the 
Bank  of  written  notice  from  the  Second 
Fiduciary;  and 

(2)  Failure  to  return  the  Termination 
Form  will  result  in  continued 
authorization  of  the  Bank  to  engage  in 
the  transactions  described  in  paragraph 
(i)  of  Section  I  on  behalf  of  the  Client 
Plan. 

(k)  The  Second  Fiduciary  of  each 
Client  Plan  invested  in  a  particular 
Fund  receives  full  written  disclosure,  in 
a  statement  separate  from  the  Fund 
prospectus,  of  any  proposed  increases  in 
the  rates  of  fees  charged  by  the  Bank  to 
the  Funds  for  secondary  services  at  least 
30  days  prior  to  the  effective  date  of 
such  increase,  accompanied  by  a  copy 
of  the  Termination  Form,  and  receives 
full  written  disclosure  in  a  Fund 
prospectus  or  otherwise  of  any  increases 
in  the  rates  of  fees  charged  by  the  Bank 
to  the  Funds  for  investment  advisory 
services  even  though  such  fees  will  be 
rebated  as  required  by  paragraph  (d)  of 
Section  I  above. 

(1)  In  the  event  that  the  Bank  provides 
an  additional  secondary  service  to  a 
Fund  for  which  a  fee  is  charged  or  there 
is  an  increase  in  the  amount  of  fees  paid 
by  the  Funds  to  the  Bank  for  any 
secondary  services  resulting  from  a 
decrease  in  the  number  or  kind  of 
services  performed  by  the  Bank  for  such 
fees  in  connection  with  a  previously 
authorized  secondary  service,  the  Bank 
will,  at  least  thirty  days  in  advance  of 
the  implementation  of  such  additional 
service  or  fee  increase,  provide  written 
notice  to  the  Second  Fiduciary 
explaining  the  nature  and  the  amount  of 


the  additional  service  for  which  a  fee 
will  be  charged  or  the  nature  and 
amount  of  the  increase  in  fees  of  the 
affected  Fund.  Such  notice  shall  be 
accompanied  by  the  Termination  Form, 
as  defined  in  Section  Ill(i)  below. 
However,  if  the  Termination  Form  has 
been  provided  to  the  Second  Fiduciary 
pursuant  to  this  paragraph  or  paragraph 
(k)  above,  then  the  Termination  Form 
need  not  be  provided  again  for  an 
annual  reauUiorization  pursuant  to 
paragraph  (j)  above  unless  at  least  six 
months  has  elapsed  since  the  form  was 
provided  in  connection  with  the  fee 
increase. 

(m)  On  an  annual  basis,  the  Bank 
provides  the  Second  Fiduciary  of  a 
Client  Plan  investing  in  the  Funds  with: 

(1)  A  copy  of  the  current  prospectus 
for  the  Funds  and,  upon  such 
fiduciary's  request,  a  copy  of  the 
Statement  of  Additional  hiformation  for 
such  Funds  which  contains  a 
description  of  all  fees  paid  by  the  Funds 
to  the  Bank: 

(2)  A  copy  of  the  annual  financial 
disclosure  report  of  the  Funds  in  which 
such  Client  Plan  is  invested,  which 
includes  information  about  the  Fund 
portfolios  as  well  as  audit  findings  of  an 
independent  auditor,  within  60  days  of 
the  preparation  of  the  report;  and 

(3)  Oral  or  written  responses  to 
inquiries  of  the  Second  Fiduciary  as 
they  arise. 

(n)  All  dealings  between  the  Client 
Plans  and  the  Funds  are  on  a  basis  no 
less  favorable  to  the  Client  Plans  than 
dealings  with  other  shareholders  of  the 
Funds. 

Section  11 — Genera]  Conditions 

(a)  The  Bank  maintains  for  a  period  of 
six  years  the  records  necessary  to  enable 
the  persons  described  below  in 
paragraph  (b)  of  Section  11  to  determine 
whether  the  conditions  of  this 
exemption  have  been  met,  except  that: 
(1)  A  prohibited  transaction  will  not  be 
considered  to  have  occurred  if,  due  to 
circumstances  beyond  the  control  of  the 
Bank,  the  records  are  lost  or  destroyed 
prior  to  the  end  of  the  six-year  period, 
and  (2)  no  party  in  interest  other  than 
the  Bank  shall  be  subject  to  the  civil 
penalty  that  may  be  assessed  under 
section  502(i)  of  the  Act  or  to  the  taxes 
imposed  by  section  4975(a)  and  (b)  of 
the  Code  if  the  records  are  not 
maintained  or  are  not  available  for 
examination  as  required  by  paragraph 
(b)  below. 

(b)(1)  Except  as  provided  in  paragraph 
(b)(2)  and  notwithstanding  any 
provisions  of  section  504(a)(2)  and  (b)  of 
the  Act,  the  records  referred  to  in 
paragraph  (a)  of  Section  II  are 
unconditionally  available  at  their 


customary  location  for  examination 
during  normal  business  hours  by — 

(i)  Any  duly  authorized  employee  or 
representative  of  the  Department  m  the 
Internal  Revenue  Service, 

(ii)  Any  fiduciary  of  the  Client  Plans 
who  has  authority  to  acquire  or  dispose 
of  shares  of  the  Funds  owned  by  the 
Client  Plans,  or  any  duly  authorized 
employee  or  representative  of  such 
fiduciary,  and 

(iii)  Any  participant  or  beneficiary  of 
the  Client  Plans  or  duly  authorized 
employee  or  representative  of  such 
participant  or  beneficiary; 

(2)  None  of  the  persons  described  in 
paragraph  (b)(l)(ii)  and  (iii)  shall  be 
authorized  to  examine  trade  secrets  of 
the  Bank,  or  commercial  or  financial 
information  which  is  privileged  or 
confidential. 

Section  III — Definitions 

For  purposes  of  this  exemption: 

(a)  "The  term  "Bank"  means  The  First 
National  Bank  of  Boston  and  any 
affiliate  thereof  as  defined  below  in 
paragraph  (b)  of  Section  m. 

(b)  An  "affiliate"  of  a  person  includes: 

(1)  Any  person  directly  or  indirectly 
through  one  or  more  intermediaries, 
controlling,  controlled  by.  or  under 
common  control  with  the  person; 

(2)  Any  officer,  director,  employee, 
relative,  or  partner  in  any  such  person; 
and 

(3)  Any  corporation  or  partnership  of 
which  such  person  is  an  officer, 
director,  partner,  or  employee. 

(c)  The  term  "control"  means  the 
power  to  exercise  a  controlling 
influence  over  the  management  or 
poUcies  of  a  person  other  than  an 
individual. 

(d)  The  term  "Fund"  or  "Funds"  shall 
include  the  1784  Funds,  each  series 
thereof,  or  any  other  diversified  open- 
end  investment  company  registered 
under  the  1940  Act  for  which  the  Bank 
serves  as  an  investment  adviser  and  may 
also  serve  as  a  custodian.  Fund 
accountant,  transfer  agent  or  provide 
some  other  "secondary  service"  (as 
defined  below  in  paragraph  (h)  of  this 
Section)  which  has  been  approved  by 
such  Funds. 

(e)  The  term  "net  asset  value"  means 
the  amount  for  purposes  of  pricing  all 
purchases  and  sales  calculated  by 
dividing  the  value  of  all  securities, 
determined  by  a  method  as  set  forth  in 
the  Fund's  prospectus  and  statement  of 
additional  information,  and  other  assets 
belonging  to  the  Fund  or  portfolio  of  the 
Fund,  less  the  liabilities  charged  to  each 
such  portfolio  or  Fund,  by  the  number 
of  outstanding  shares. 

(0  The  term  "relative"  means  a 
"relative"  as  that  term  is  defined  in 
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section  3(15)  of  the  Act  (or  a  "member 
of  the  family"  as  that  term  is  defined  in 
section  4975(e)(6)  of  the  Code),  or  a 
brother,  a  sister,  or  a  spouse  of  a  brother 
or  a  sister. 

(g)  The  term  "Second  Fiduciary" 
means  a  fiduciary  of  a  Client  Plan  who 
is  independent  of  and  unrelated  to  the 
Bank.  For  purposes  of  this  exemption, 
the  Second  Fiduciary  will  not  be 
deemed  to  be  independent  of  and 
unrelated  to  the  Bank  if: 

(1)  Such  fiduciary  directly  or 
indirectly  controls,  is  controlled  by,  or 
is  under  common  control  with  the  Bank: 

(2)  Such  fiduciary,  or  any  officer, 
director,  partner,  employee,  or  relative 
of  the  fiduciary  is  an  officer,  director, 
partner,  employee  or  affiliate  of  the 
Bank  (or  is  a  relative  of  such  persons): 

(3)  Such  fiduciary  directly  or 
indirectly  receives  any  compensation  or 
other  consideration  for  his  or  her  own 
personal  account  in  connection  with 
any  transaction  described  in  this 
exemption. 

If  an  officer,  director,  partner,  affiliate 
or  employee  of  the  Bank  (or  relative  of 
such  persons),  is  a  director  of  such 
Second  Fiduciary,  and  if  he  or  she 
abstains  from  participation  in  (i)  the 
choice  of  the  Client  Plan's  investment 
adviser,  (ii)  the  approval  of  any  such 
purchase  or  sale  between  the  Client  Plan 
and  the  Funds,  and  (iii)  the  approval  of 
any  change  in  fees  charged  to  or  paid  by 
the  Client  Plan  in  connection  with  any 
of  the  transactions  described  in  Sections 
I  and  II  above,  then  paragraph  (g)(2)  of 
Section  III  shall  not  apply. 

(h)  The  term  "secondary  service" 
means  a  service  other  than  an 
investment  management,  investment 
advisory,  or  similar  service,  which  is 
provided  by  the  Bank  to  the  Funds. 
However,  for  purposes  of  this 
exemption,  the  term  "secondary 
service"  will  not  include  any  brokerage 
services  provided  to  the  Funds  by  the 
Bank  for  the  execution  of  securities 
transactions  engaged  in  by  the  Funds. 

(i)  The  term  "Termination  Form" 
means  the  form  supplied  to  the  Second 
Fiduciary  which  expressly  provides  an 
election  to  the  Second  Fiduciary  to 
terminate  on  behalf  of  a  Client  Plan  the 
authorization  described  in  paragraph  (j) 
of  Section  II.  The  Termination  Form 
shall  be  used  at  will  by  the  Second 
Fiduciary  to  terminate  an  authorization 
without  penalty  to  the  Client  Plan  and 
to  notify  the  Bank  in  writing  to  effect  a 
termination  by  selling  the  shares  of  the 
Funds  held  by  the  Client  Plan 
requesting  such  termination  within  one 
business  day  following  receipt  by  the 
Bank  of  the  form:  provided  that  if,  due 
to  circumstances  beyond  the  control  of 
the  Bank,  the  sale  cannot  be  executed 


within  one  business  day,  the  Bank  shall 
have  one  additional  business  day  to 
complete  such  sale. 
EFFECTIVE  DATE:  This  exemption  is 
effective  as  of  April  1,  1994. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on 
March  20, 1995  at  60  FR  14786. 
WRITTEN  COMMENTS  AND  MODIFICATIONS: 
The  applicant  submitted  the  following 
comments  and  requests  for 
modifications  regarding  the  notice  of 
proposed  exemption  (the  Proposal). 

With  respect  to  Section  1(h)  of  the 
Proposal,  the  condition  requires  that  a 
Second  Fiduciary  receive,  in  advance  of 
any  investment  by  the  Client  Plan  in  a 
Fund,  full  and  detailed  written 
disclosure  of  information  concerning 
the  Funds.  However,  the  applicant 
states  that  the  condition  as  written 
might  be  construed  as  requiring  the 
disclosure  of  such  information  before 
every  investment  thereafter  in  the  same 
Fund  (i.e.,  if  one  reads  "any 
investment"  to  mean  "each  and  every 
investment").  The  applicant  requests 
that,  in  order  to  avoid  confusion  on  this 
point,  the  phrase  "*  *  *  in  advance  of 
any  investment"  be  changed  to  read 
"•   *   *  in  advance  of  any  i/iitiay 
investment"  (emphasis  added).  The 
Department  concurs  with  the 
applicant's  requested  clarification  and 
has  so  modified  the  language  of  Section 
1(h)  of  the  Proposal. 

With  respect  to  Section  I(i)  of  the 
Proposal,  the  applicant  states  that  this 
condition,  which  in  general  requires  the 
Second  Fiduciary  for  each  Client  Plan  to 
have  authorized  in  writing  the 
investment  of  assets  of  the  Client  Plan 
in  a  particular  Fund,  begins  with  the 
clause  "lo]n  the  basis  of  the  information 
described  above  in  paragraph  (h)  of 
Section  I."  The  applicant  represents  that 
while  the  Bank  will  be  providing  the 
information  required  by  Section  1(h), 
and  anticipates  that  the  Second 
Fiduciary  will  take  such  information 
into  consideration  in  determining 
whether  to  approve  any  investment  in  a 
Fund,  the  Bank  will  not  in  every  case  be 
able  to  determine  the  precise  basis  on 
which  a  Second  Fiduciary  has  approved 
use  of  a  Fund  as  an  investment  vehicle. 
Thus,  the  applicant  requests  that  this 
clause  be  either  deleted  or  otherwise 
clarified.  In  this  regard,  the  Department 
concurs  with  the  applicant's  requested 
clarification  and  has  deleted  the  words 
"[oln  the  basis  of  *  *  *"  in  the  opening 
clause  of  Section  I(i)  and  has  substituted 
therefor  the  words  "lalfter  consideration 
of  *  *". 


With  respect  to  Section  I(m)(2)  of  the 
Proposal,  the  condition  requires  that  the 
Bank  provide  the  Second  Fiduciary  of  a 
Client  Plan  investing  in  the  Fund  with 
a  copy  of  the  "*  *  *  annual  financial 
disclosure  report  prepared  by  the  Bank" 
which  includes  information  about  the 
Fund  portfolios.  The  applicant  requests 
that  the  information  referred  to  here 
should  be  clarified  to  mean  the  annual 
financial  reports  of  the  Funds  which  are 
prepared  by  the  Funds,  not  by  the  Bank. 
In  addition,  the  applicant  requests  that 
the  condition  be  clarified  to  require  that 
only  the  annual  reports  of  the  Funds  in 
which  a  Client  Plan  is  invested  need  to 
be  sent  to  the  Second  Fiduciary  for  that 
Client  Plan.  The  Department  concurs 
with  the  applicant's  requested 
clarification  and  has  modified  the 
language  of  Section  I(m)(2)  by  deleting 
the  words"*  *  *  prepared  by  the 
Bank"  and  substituting  therefor  the 
words  "•  *  *  of  the  Funds  in  which 
such  Client  Plan  is  invested". 

With  respect  to  Section  Ill(d)  of  the 
Proposal,  the  applicant  states  that  the 
1784  Funds  is  a  Massachusetts  business 
trust  with  separate  series  recognized  for 
tax  purposes  as  a  separate  corporation, 
but  which  collectively  is  not  recognized 
as  a  corporation.  Thus,  the  applicant 
requests  that  the  Department  delete  the 
word  "Inc."  after  the  reference  to  the 
1784  Funds  in  the  definition  contained 
in  Section  in(d).  In  addition,  the 
applicant  notes  that  references 
throughout  the  Proposal  to  the  "Fund" 
are  in  fact  generally  meant  as  references 
to  one  or  more  of  the  separate  series  of 
the  1784  Funds.  In  this  regard,  the 
applicant  requests  that  the  definition  in 
Section  Ill(d)  indicate  that  the  term 
"Fund"  or  "Funds"  "*  *  *  shall 
include  the  1784  Fund,  each  series 
thereof,  or  any  other  *  •  *"  (emphasis 
added).  The  Department  concurs  with 
the  applicant's  requested  clarification 
and  has  so  modified  the  language  of 
Section  Ill(d)  of  the  Proposal. 

Finally,  pursuant  to  telephone 
conversations  with  representatives  of 
the  Department,  the  applicant  has 
confirmed  in  writing  that  when  the 
Bank  is  engaged  to  provide  investment 
advisory  services  for  a  Fund  under  the 
requested  exemption,  such  services  will 
be  performed  by  the  Bank  or  a  third 
party  sub-advisor  retained  by  the  Bank. 
The  applicant  represents  that  no  "sub- 
advisor"  to  the  Bank  will  be  retained 
directly  by  a  Fund.  In  this  regard,  the 
Bank  states  that  the  fees  payable  by  a 
Fund  ultimately  for  the  account  of  a 
sub-advisor  to  the  Bank  will  be  rebated 
by  the  Bank  to  the  Client  Plans,  as 
discussed  in  the  Proposal  and  required 
by  Section  1(d)  above. 
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-  Accordingly,  based  on  the  current 
exemption  application  file  and  record, 
the  Department  has  determined  to  grant 
the  proposed  exemption  as  modified. 
FOn  FURTHER  INFORMATION  CONTACT:  Mr. 
E.  F.  Williams  of  the  Department, 
telephone  (202)  219-8194.  (This  is  not 
a  toll-free  number.) 

AT&T  Corporation  (AT&T),  and  AT&T 
Investment  Corporation  (ATTIMCO) 
Located  in  New  York,  New  York 

(Prohibited  Transaction  Exemption  9S-51: 
Exemption  Application  Nos.  D-09716  &  D- 
09717] 

Exemption  ^ 

Part  I — ^Exemption  for  Payment  of 
Certain  Fees  to  Asset  Managers 

The  restrictions  of  section  406(b)(1) 
and  (b)(2)  of  the  Act  and  the  taxes 
imposed  by  section  4975  of  the  Code,  by 
reason  of  section  4975(c)(1)(E)  of  the 
Code,  shall  not  apply  to  the  payment  of 
Performance  Fees  by  an  ^T&T 
Investment  Fund  to  an  Asset  Manager  in 
exchange  for  real  estate  management  or 
advisory  services  rendered  pursuant  to 
an  Agreement,  provided  that  the 
conditions  set  forth  in  Parts  II  and  in  are 
satisfied. 

Part  II — General  Conditions 

(a)  The  Asset  Manager  is  not  an 
affiliate  of  AT&T  and  the  terms  of  any 
Performance  Fee  are  approved  in 
wnriting  by  AT&T. 

(b)  "rne  terms  of  any  Performance  Fee 
shall  be  at  least  as  favorable  to  the 
AT&T  Investment  Fund  as  those 
obtainable  in  arm's-length  transactions 
between  unrelated  parties. 

(c)  No  AT&T  Trust  shall  allocate,  in 
the  aggregate,  more  than  twenty  percent 
of  its  total  assets  to  Arrangements  which 
are  the  subject  of  this  exemption, 
determined  at  the  time  any  such 
Arrangement  is  established  and  at  the 
time  of  any  subsequent  allocation  of 
additional  assets  (including  the 
reinvestment  of  assets)  to  such  an 
Arrangement.  The  foregoing  limitation 
shall  not  apply  to  an  AT&T  Plan  Assets 
Entity.  However,  that  percentage  of  the 
Assets  of  an  AT&T  Plan  Assets  Entity 
which  is  deemed  to  be  "plan  assets"  of 
an  AT&T  Trust  invested  therein  shall  be 
treated  as  assets  of  such  AT&T  Trust  for 
the  purpose  of  applying  the  foregoing 
limitation  to  the  AT&T  Trust. 

(d)  AT&T  shall  receive  the  following 
written  information  with  respect  to 
assets  subject  to  this  exemption  (Assets): 

(1)  annual  audited  financial 
statements  prepared  by  independent 
certified  public  accountants  approved 
by  AT&T: 

(2)  quarterly  and  aimual  reports 
prepared  by  the  Asset  Manager  relating 


to  the  overall  financial  position  of  the 
Assets  (Each  such  report  shall  include  a 
statement  regarding  the  amount  of  fees 
paid  to  the  Asset  Manager  during  the 
period  covered  by  such  report);  and 

(3)  annual  reports  indicating  the  foir 
market  value  of  the  Assets  determined 
on  the  basis  of  the  most  recently 
available  Independent  Valuations. 

(e)  The  total  fees  paid  to  an  Asset 
Manager  shall  constitute  no  more  than 
reasonable  compensation. 

(f)  The  Performance  Fee  shall  be 
payable  after  Net  Proceeds  with  respect 
to  the  Assets  exceed  the  Threshold 
Amount.  The  Threshold  Amount  and 
the  amount  of  the  Performance  Fee. 
expressed  as  a  percentage  (or 
percentages)  of  the  Net  Proceeds  in 
excess  of  the  Threshold  Amount  (or 
Threshold  Amounts),  shall  be 
established  by  the  Agreement.  The 
Threshold  Amount  for  any  Performance 
Fee  shall  include  at  least  a  minimum 
rate  of  return  to  the  AT&T  Investment 
Fund,  as  described  in  Part  in,  Section 

(q). 

(g)  The  provisions  of  this  paragraph 
(g)  shall  apply  only  where  an  Asset 
Manager  has  discretion  to  sell  Assets 
without  prior  approval  of  AT&T.  For 
any  sale  of  an  Asset  which  gives  rise  to 
the  payment  of  a  Performance  Fee  to  an 
Asset  Manager  prior  to  the  Termination 
Date,  the  sales  price  of  the  Asset  shall 
be  at  least  equal  to  a  Target  Amount  in 
order  for  the  Asset  Manager  to  sell  the 
Asset  and  receive  its  Performance  Fee 
without  further  approval.  If  the 
proposed  sales  price  of  the  Asset  is  less 
than  the  applicable  Target  Amount,  the 
proposed  sale  shall  be  disclosed  to  and 
subject  to  the  approval  of  AT&T,  in 
which  event  the  Asset  Manager  shall  be 
entitled  to  sell  the  Asset  and  receive  its 
Performance  Fee.  If  the  proposed  sales 
price  is  less  than  the  applicable  Target 
Amount  and  AT&T's  approval  is  not 
obtained,  the  Asset  Manager  shall  retain 
the  authority  to  sell  the  Asset,  provided 
that  the  Performance  Fee  that  would 
have  been  payable  to  the  Asset  Manager 
by  reason  of  the  sale  of  the  Asset  shall 
be  paid  only  at  the  termination  of  the 
Arrangement. 

(h)  In  the  event  of  termination  of  the 
Arrangement  upon  its  Termination  Date, 
the  Asset  Manager  shall  be  entitled  to 
receive  a  Performance  Fee  payable  on 
the  Termination  Date.  The  amount  of 
the  Performance  Fee  upon  termination 
shall  be  determined  by  assuming  a  sale 
for  cash  of  the  remaining  Assets  at  their 
fair  market  value  (determined  on  the 
basis  of  Independent  Valuations)  and  no 
reinvestment  of  such  cash  in  Assets 
subject  to  the  Arrangement. 

(i)  In  the  event  of  the  removal  or 
resignation  of  an  Asset  Manager  prior  to 


the  Termination  Date,  the  Asset 
Manager  shall  be  entitled  to  receive  a 
Performance  Fee  payable  on  the 
Termination  Date  pursuant  to  this 
paragraph  (i).  The  Performance  Fee  shall 
be  calculated  on  a  preliminary  basis  at 
the  time  of  such  removal  or  resignation 
by  assuming  a  sale  for  cash  of  the 
remaining  Assets  at  their  fair  market 
value  (determined  on  the  basis  of 
Independent  Valuations)  and  no 
reinvestment  of  such  cash  in  Assets 
subject  to  the  Arrangements.  As  of  the 
Termination  Date,  the  amount  so 
determined  on  a  preliminary  basis  shall 
be  multiphed  by  a  fraction,  the 
numerator  of  which  is  the  sum  of:  (1) 
The  actual  sales  prices  received  by  the 
AT&T  Investment  Fund  on  disposition 
of  all  Assets  sold  after  the  date  of  the 
Asset  Manager's  removal  or  resignation 
and  prior  to  the  Termination  Date,  and 
(2)  in  the  case  of  Assets  which  have  not 
been  sold  prior  to  the  Termination  Date, 
the  value  of  the  Assets  as  of  the 
Termination  Date  (determined  on  the 
basis  of  Independent  Valuations),  and 
the  denominator  of  which  is  the 
aggregate  value  of  the  Assets  which  was 
used  in  connection  with  the  preliminary 
determination  of  the  Performance  Fee  at 
the  time  of  removal  or  resignation, 
provided  that  this  fraction  shall  never 
exceed  1.0.  The  resulting  amount  shall 
be  the  Performance  Fee  payable  to  the 
Asset  Manager  upon  the  Termination 
Date. 

(j)  AT&T  shall  maintain  or  cause  to  be 
maintained  with  respect  to  the  Assets, 
for  a  period  of  six  years,  the  records 
necessary  to  enable  the  persons 
described  in  paragraph  (k)  of  this  Part  n 
to  determine  whether  the  conditions  of 
this  exemption  have  been  met,  except 
that  (1)  a  prohibited  transaction  will  not 
be  considered  to  have  occurred  if,  due 
to  circumstances  beyond  the  control  of 
AT&T,  the  records  are  lost  or  destroyed 
prior  to  the  end  of  the  six-year  period, 
and  (2)  no  party  in  interest,  other  than 
AT&T,  shall  be  subject  to  the  civil 
penalty  that  may  be  assessed  under 
section  502(i)  of  the  Act  or  to  the  taxes 
imposed  by  section  4975  (a)  and  (b)  of 
the  Code  if  the  records  are  not 
maintained  or  are  not  available  for 
examination  as  required  by  Part  m. 
Section  (k)  below. 

(k)  Notwithstanding  any  provisions  of 
Section  504(a)(2)  and  504(b)  of  the  Act. 
the  records  referred  to  in  Section  (j)  of 
this  Part  n  shall  be  unconditionally 
available  at  their  customary  location  for 
examination  during  normal  business 
hours  by: 

(1)  any  duly  authorized  employee  or 
representative  of  the  Department  or  the 
Internal  Revenue  Service; 
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(2)  any  contributing  employer  to  any 
employee  beneflt  plan  the  assets  of 
which  are  held  in  the  AT&T  Investment 
Fund  which  has  entered  into  the 
Arrangement  or  any  duly  authorized 
employee  or  representative  of  such 
employer; 

(3)  any  participant  or  beneficiary  of 
any  employee  benefit  plan  the  assets  of 
which  are  held  in  the  AT&T  Investment 
Fund  or  any  duly  authorized 
representative  of  such  participant  or 
beneficiary,  and 

(4)  nothing  in  this  paragraph  (k)  shall 
authorize  any  of  the  persons  described 
in  subsections  (2)  and  (3)  to  examine 
any  trade  secrets  of  AT&T  or 
information  which  is  privileged  or 
confidential. 

Part  ni — Definitions 

(a)  An  "affiliate"  of  a  person  means: 

(1)  Any  person  directly  or  indirectly, 
through  one  or  more  intermediaries, 
controlling,  controlled  by,  or  under 
common  control  with  the  person; 

(2)  Any  officer,  director,  employee, 
relative  of,  or  partner  of  any  such 
person;  and 

(3)  Any  corporation  or  partnership  of 
which  such  person  is  an  officer, 
director,  partner  or  employee. 

(b)  The  term  "Agreement"  means  the 
investment  management,  trust  or  other 
agreement  entered  into  between  an 
Asset  Manager  and  AT&T  for  the 
provision  of  real  estate  management  or 
advisory  services. 

(c)  The  term  "Arrangement"  means  a 
fee  arrangement  entered  into  between 
AT&T  and  an  Asset  Manager  pursuant 
to  an  Agreement  providing  for  the 
payment  of  Performance  Fees  to  the 
Asset  Manager  by  an  AT&T  Investment 
Fund  in  exchange  for  real  estate 
management  or  advisory  services. 

(d)  The  term  "Asset  Manager"  means 
any  person  or  entity  providing  real 
estate  management  or  advisory  services 
to  an  AT&T  Investment  Fund. 

(e)  The  term  "Assets"  means  assets  of 
an  AT&T  Investment  Fund  which  are 
the  subject  of  an  Arrangement  with  an 
Asset  Manager. 

(0  The  term  "AT&T"  means  AT&T 
Corporation,  AT&T  Investment 
Management  Corporation  and/or  any 
Subsidiary. 

(g)  The  term  "AT&T  Investment 
Fund"  means  an  AT&T  Trust  or  an 
AT&T  Plan  Assets  Entity. 

(h)  The  term  "AT&T  Plan  Assets 
Entity"  means  any  group  trust, 
partnership  or  other  entity  (including 
without  limitation  the  Telephone  Real 
Estate  Equity  Trust),  the  assets  of  which 
are  deemed  to  be  "plan  assets"  by 
reason  of  the  application  of  29  C.F.R. 
2510.3-101,  but  only  if  (1)  fifty  percent 


or  more  of  the  interests  in  such  entity 
are  held  by  one  or  more  AT&T  Trusts, 
and  (2)  AT&T  is  the  named  fiduciary  or 
manager  of  the  assets  of  such  entity. 

(i)  The  term  "AT&T  Trust"  means  the 
AT&T  Master  Pension  Trust  or  any  other 
trust  (other  than  an  AT&T  Plan  Assets 
Entity),  one  hundred  percent  of  the 
assets  of  which  are  assets  of  employee 
benefit  plans  maintained  by  AT&T. 

(j)  The  term  "control"  means  the 
power  to  exercise  a  controlling 
influence  over  the  management  or 
policies  of  a  person  other  than  an 
individual. 

(k)  The  term  "Independent 
Valuations"  means  valuations  based  on 
independent  and  objective  third  party 
sources  acceptable  to  AT&T  (including 
without  limitation  NASDAQ, 
newspapers,  or  other  general    ' 
publications,  or  brokers  which  are 
independent  of  the  Asset  Manager  and 
its  affiliates),  or,  if  such  sources  are  not 
available  with  respect  to  a  particular 
asset  or  at  the  option  of  AT&T, 
valuations  conducted  by  an  appraiser 
independent  of  the  Asset  Manager  and 
its  affiliates  which  has  been  approved 
by  AT&T;  provided,  however,  that, 
solely  for  purposes  of  the  reports 
described  in  Part  11,  Section  (d)(3) 
above,  no  such  appraisal  will  be 
required  with  respect  to  any  Asset  if 
AT&T  determines,  in  its  sole  discretion, 
that  such  an  appraisal  is  unnecessary. 

(1)  The  term    Net  Proceeds"  means, 
with  respect  to  an  Arrangement,  the 
aggregate  amount  of  cash  and  other 
assets  (valued  at  fair  market  value  as 
determined  on  the  basis  of  Independent 
Valuations)  which  cease  to  be  Assets 
which  are  subject  to  such  Arrangement, 
in  accordance  with  the  terms  of  the 
Agreement  establishing  such 
Arrangement. 

(m)  The  term  "Performance  Fee" 
means  a  fee  which  equals  a  pre- 
specified  percentage  (or  several  pre- 
specified  percentages)  of  all  Net 
Proceeds  in  excess  of  the  Threshold 
Amount  (or  several  Threshold 
Amounts),  subject  to  such  limitations,  if 
any,  as  AT&T  may  approve  or  impose, 
(n)  The  term  "Subsidiary"  means  a 
corporation,  partnership,  or  other  entity 
of  which  (or  in  which)  fifty  percent  or 
more  of: 

(1)  The  combined  voting  power  of  all 
classes  of  stock  entitled  to  vote  or  the 
total  value  of  shares  of  all  classes  of 
such  corporation,  (2)  the  capital  interest 
or  profits  interest  of  such  partnership,  or 
(3)  the  beneficial  interest  of  such  other 
entity,  is  owned  directly  or  indirectly  by 
AT&T  Corporation  or  AT&T  Investment 
Management  Corporation. 

(o)  The  term  "Target  Amount"  means 
a  value  assigned  to  each  Asset  either  (1) 


at  the  time  the  Asset  becomes  subject  to 
the  Arrangement,  by  mutual  agreement 
between  the  Asset  Manager  and  AT&T, 
or  (2)  pursuant  to  an  objective  formula 
approved  by  the  Asset  Manager  and 
AT&T  at  the  time  the  Arrangement  is 
established.  However,  in  no  event  will 
the  value  be  less  than  the  value  of  the 
Asset  at  the  time  the  Asset  becomes 
subject  to  the  Arrangement. 

(p)  The  term  "Termination  Date" 
means  the  date,  established  in  the 
Agreement,  on  which  the  Arrangement 
will  terminate  by  reason  of  the  passage 
of  time,  as  the  same  may  be  amended 
fi^jiH  time  to  time  with  the  approval  of 
AT&T. 

(q)  The  term  "Threshold  Amount" 
means  with  respect  to  any  Arrangement 
an  £imount  which  equals  one  hundred 
percent  of  the  AT&T  Investment  Fund's 
capital  invested  in  the  Assets  plus  a  pre- 
specified  annual  compounded 
cumulative  rate  or  rates  of  return,  each 
of  which  is  at  least  a  minimum  rate  of 
return  determined  as  follows: 

(1)  A  non-fixed  rate  which  is  a  least 
equal  to  the  rate  of  change  in  the 
consumer  price  index  (CTI)  during  the 
period  from  the  time  the  Assets  become 
subject  to  the  Arrangement  until  Net 
Proceeds  equal  or  exceed  the  applicable 
Threshold  Amount;  or 

(2)  a  fixed  rate  which  is  at  least  equal 
to  the  average  rate  of  change  in  the  CPI 
over  some  period  of  time  specified  in 
the  Agreement,  which  shall  not  exceed 
ten  years. 

EFFECTIVE  DATE:  This  exemption  is 
effective  as  of  September  19, 1994,  the 
date  on  which  the  notice  of  proposed 
exemption  was  published  in  the  Federal 
Raster. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting 
this  exemption,  refer  to  the  notice  of 
proposed  exemption  published  on 
September  19, 1994  at  59  FR  47952. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  Willett  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 

Toyota  Motor  Sales,  U.S.A.,  Inc.  Money 
Purchase  Pension  Plan  for  Bargaining 
Unit  Employees  (the  Plan)  Located  in 
Torrance,  California 

Exemption  Application  No.  D-09875 
Prohibited  Transaction  Exemption  95-52; 

Exemption 

The  restrictions  of  sections  406(a)  and 
406  (b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason   > 
of  section  4975(c)(1)  (A)  through  (E)  of 
the  Code,  shall  not  apply  to  the  cash 
sale  by  the  Plan  (the  Sale)  of  group 
annuity  contract  No.  GA-4564  (the 
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GAC)  issued  by  Mutual  Benefit  Life 
Insurance  Company  (Mutual  Benefit), 
located  in  Newark,  New  Jersey,  to 
Toyota  Motor  Sales,  U.S.A.,  Inc.,  a 
California  corporation,  (the  Employer),  a 
party  in  interest  with  respect  to  the 
Plan;  provided  that:  (1)  The  Sale  is  a 
one-time  transaction  for  cash;  (2)  the 
Plan  experiences  no  loss  nor  incurs  any 
expense  from  the  Sale;  and  (3)  the  Plan 
receives  as  consideration  from  the  Sale 
the  greater  of  either  the  fair  market 
value  of  the  GAC  as  determined  by  the 
trustee  of  the  Plan  on  the  date  of  the 
Sale,  or  an  amount  that  is  equal  to  the 
total  funds  expended  by  the  Plan  in 
acquiring  and  holding  the  GAC,  plus  the 
amount  of  interest  earned  and  accrued 
by  the  Plan  on  the  GAC  to  the  date  of 
the  Sale,  less  all  withdrawals  from  the 
Plan  to  the  date  of  the  Sale,  and  less  all 
advances  made  to  the  Plan  by  the 
Employer  to  the  date  of  the  Sale. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on  April 
27, 1995,  at  60  FR  20766. 
WRITTEN  COMMENTS:  With  respect  to  the 
Notice  of  Proposed  Exemption,  the 
applicant  noted  that  the  last  sentence  in 
the  penultimate  paragraph  of  Section  4 
under  the  Summary  of  Facts  and 
Representations  represents  that  the  fair 
market  value  of  the  GAC  is  $2,349,840, 
as  of  September  30,  1994.  The  applicant 
believes  that  the  fair  market  value  of  the 
GAC,  if  ascertainable,  is  considerably 
lower  because  of  the  rehabilitation 
proceedings  affecting  Mutual  Benefit, 
which  significantly  restrict  the 
withdrawal  and  payment  provisions  of 
the  GAC. 

The  applicant  also  noted  that  had  the 
Sale  taken  place  on  September  30, 1994, 
the  Plan  would  have  been  paid 
approximately  $2,349,840,  which  is  the 
amount  that  would  have  been 
determined  in  accordance  with  the 
terms  and  provisions  of  the  Proposed 
Exemption  as  of  that  date.  Since  the 
Sale  did  not  take  place  on  September 
30, 1994,  the  Plan  will  receive  as 
consideration  an  amount  determined  on 
the  date  of  the  Sale  in  accordance  with 
the  terms  and  provisions  of  the 
Proposed  Exemption. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
C.E.  Beaver  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 

Bob  Murphy,  Inc.  Proft  Sharing  Plan 
(the  Plan)  Located  in  Boynton  Beach, 
FL 

[Prohibited  Transaction  Exemption  95-53: 
Exemption  Application  No.  D-099491 


Exemption 

The  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code,  shall  not  apply 
to  the  proposed  sale  of  certain  works  of 
art  (the  Art  Work)  by  the  Plan  to  Robert 
J.  Murphy,  Jr.,  a  disqualified  person 
with  respect  to  the  Plan." 

This  exemption  is  conditioned  upon 
the  following  requirements:  (1)  All 
terms  and  conditions  of  the  sale  are  at 
least  as  favorable  to  the  Plan  as  those 
obtainable  in  an  arm's  length 
transaction  between  unrelated  parties; 
(2)  the  sale  is  a  one-time  cash 
transaction;  (3)  the  Plan  is  not  required 
to  pay  any  commissions,  costs  or  other 
expenses  in  connection  with  the  sale; 
and  (4)  the  Plan  receives  a  sales  price 
equal  to  the  fair  market  value  of  the  Art 
Work  on  the  date  of  the  sale  as 
determined  by  a  qualified,  independent 
appraiser. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on  May 
10, 1995  at  60  FR  24902. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Jan  D.  Broady  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-&«e  nimiber.) 

Employees'  Thrift  Plan  of  Columbia  Gas 
System  (the  Plan)  Located  in 
Wilmington,  Delaware 

[Exemption  Application  No.  D-09959 
Prohibited  "Transaction  Exemption  95-54) 

Exemption 

The  restrictions  of  sections  406(a)  and 
406  (b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)  (A)  through  (E)  of 
the  Code,  shall  not  apply  to:  (1)  The 
loan  of  funds  (the  Loan)  to  the  Plan  by 
the  Columbia  Gas  System,  Inc.,  the 
sponsor  of  the  Plan,  and  its  wholly- 
owned  subsidiary,  Columbia  Gas 
Transmission  Corporation,  with  resjject 
to  the  Guaranteed  Investment  Contract 
No.  61969  (the  GIG)  issued  by 
Confederation  Life  Insurance  Company 
of  Canada  (Confederation);  and  (2)  the 
potential  repayment  by  the  Plan  of  the 
Loan  upon  the  receipt  by  the  Plan  of 
payments  under  the  GIC;  provided  the 
following  conditions  are  satisfied:  (a)  No 
interest  and/or  expenses  are  paid  by  the 


"  Because  Mr.  Murphy  and  his  spouse.  Gail  F. 
Murphy,  are  the  only  participants  in  the  Plan,  there 
is  no  jurisdiction  under  Title  I  of  the  Act  pursuant 
to  29  CFR  2510.3-3(b).  However,  there  is 
jurisdiction  under  Title  n  of  the  Act  pursuant  to 
section  4975  of  the  Code. 


Plan  in  connection  with  the  Loan;  (b)  all 
the  terms  and  conditions  of  the 
proposed  Loan  are  no  less  favorable  to 
the  Plan  than  those  which  the  Plan 
could  obtain  in  an  arm's-length 
transaction  with  an  unrelated  party:  (c) 
the  Loan  will  be  the  accumulated  book 
value  of  the  GIC  as  of  August  12, 1994, 
less  any  amounts  received  by  the  Plan 
from  Confederation  since  August  12, 
1994;  (d)  the  repayment  of  the  Loan  will 
not  exceed  the  total  amount  of  the  Loan; 
(e)  the  repayment  of  the  Loan  by  the 
Plan  will  be  restricted  to  funds  paid  to 
the  Plan  under  the  GIC  by 
Confederation,  or  State  Guaranty  Funds, 
or  other  third-party  sources;  (f)  the 
repayment  of  the  Loan  is  waived  to  the 
extent  the  Loan  exceeds  the  proceeds 
the  Plan  receives  from  the  GIC;  and  (g) 
any  proceeds  or  future  interest  credited 
under  the  GIC  after  August  12,  1994,  in 
accordance  with  the  R^abilitation  Plan 
by  the  State  of  Michigan,  will  be 
allocated  and  disbursed  to  the  affected 
participants  of  the  Plan. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on  April 
27,  1995.  at  60  FR  20771. 
WRITTEN  COMMENTS:  With  respect  to  the 
Notice  of  Proposed  Exemption,  the 
applictmt  noted  that  item  2(c)  of  the  first 
paragraph  of  the  Proposed  Exemption 
did  not  take  into  account  amounts 
received  by  the  Plan  since  August  12, 
1994,  horn  Confederation  prior  to  the 
date  the  Loan  is  made.  The  applicant 
states  that  Confederation  has  paid  some 
limited  amounts  on  its  GICs  for  certain 
withdrawal  events  and  may  pay  some 
more  funds  before  the  date  of  the  Loan. 

The  applicant  also  noted  that  amounts 
received  by  the  Plan  from  Confederation 
since  August  12,  1994,  were  not 
considered  in  determining  the  amount 
of  the  Loan  as  described  in  the  fourth 
sentence  of  Section  5  and  item  6(c)  in 
Section  6  of  the  Summary  of  Facts  and 
Representations. 

In  consideration  of  the  comments, 
item  2(c)  of  the  Exemption  is  changed 
to  reflect  that  the  Loan  will  be  the 
accumulated  book  value  of  the  GIC  as  of 
August  12, 1994,  less  any  amounts 
received  by  the  Plan  from  Confederation 
since  August  12.  1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
C.E.  Beaver  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
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408(a)  of  the  Act  and/or  section 
4975{cM2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  to  which  the  exemptions 
does  not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act.  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2j  These  exemptions  are 
supplemental  to  and  not  in  derogation 
of.  any  other  provisions  of  the  Act  and/ 
or  the  Code,  including  statutory  or 
administrative  exemptions  and 
transactional  rules.  Furthermore,  the 
fact  that  a  transaction  is  subject  to  an 
administrative  or  statutory  exemption  is 
not  dispositive  of  whether  the 
transaction  is  in  fact  a  prohibited 
transaction;  and 

(3)  The  availability  of  these 
exemptions  is  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  are  true  and  complete  and 
accurately  describe  all  material  terms  of 
the  transaction  which  is  the  subject  of 
the  exemption.  In  the  case  of  continuing 
exemption  transactions,  if  any  of  the 
material  facts  or  representations 
described  in  the  application  change 
after  the  exemption  is  granted,  the 
exemption  will  cease  to  apply  as  of  the 
date  of  such  change.  In  the  event  of  any 
such  change,  application  for  a  new 
exemption  may  be  made  to  the 
Department. 

Signed  at  Washington,  D.C..  this  21st  day 
of  lune.  1995. 
Ivan  Strasfeld, 

Director  of  Exemption  Determinations, 
Pension  and  Welfare  Benefits  Administration. 
U.S.  Department  of  Labor 
|FR  Doc.  95-15521  Filed  6-23-95;  8:45  am] 

BILUNG  CODE  4510-2»-P 


NATIONAL  SCIENCE  FOUNDATION 

Collection  of  Information  Submitted  for 
0MB  Review 

In  accordance  with  the  Paperwork 
Reduction  Act  and  0MB  Guidelines,  the 
National  Science  Foundation  is  posting 
an  expedited  notice  of  information 
collection  that  will  affect  the  public. 
Interested  persons  are  invited  to  submit 
comments  by  July  24, 1995.  Copies  of 


materials  may  be  obtained  at  the  NSF 
address  or  telephone  number  shown 
below. 

(A)  Agency  Clearance  Officer.  Herman 
G.  Fleming,  Division  of  Contracts, 
Policy  and  Oversight,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
ArUngton,  VA  22230,  or  by  telephone 
(703)  306-1243.  Comments  may  also  be 
submitted  to: 

(B)  0MB  Desk  Office.  Office  of 
Information  and  Regulatory  Affairs, 
ATTN:  Jonathan  Winer.  Desk  Officer, 
0MB,  722  Jackson  Place,  Room  3208, 
NEOB.  Washington,  DC  20503. 

Title:  Evaluation  of  the 
Instrumentation  and  Laboratory 
Improvement  Program. 

Affected  Public:  Not  for  Profit 
institutions. 

Respondents/Reporting  Burden:  1,500 
respondents:  average  38  minutes  per 
response. 

Abstmct:  This  study  will  evaluate 
NSF's  Instrumentation  and  Laboratory 
Improvement  Program  in  the  years 
1988-1994.  It  will  document  and 
evaluate  the  scope  and  coverage  of  the 
program  during  this  period  and  will 
assess  its  impacts  on  affected  students, 
faculty,  and  institutions. 

£)ated:  June  20. 1995. 
Herman  G.  Fleming. 

Reports  Clearance  Officer. 

(FR  Doc.  95-15498  Filed  6-23-95;  8:45  am] 

BtLUNG  CODE  7555-01 -M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  40-«027] 

Sequoyah  Fuels  Corporation  Facility  in 
Gore,  OK;  Information  Meeting 

agency:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  public  meeting. 

Information  Meeting  on  the 
Remediation  of  Sequoyah  Fuels 
Corporation  Facility  in  Gore,  Oklahoma. 
SUMMARY:  This  notice  is  to  inform  the 
public  of  a  meeting  to  share  information 
related  to  the  current  status  of  and 
proposed  decommissioning  options  for 
the  Sequoyah  Fuels  Corporation  (SFC) 
facility  near  Gore,  OK.  Interested 
individuals  are  invited  to  attend  this 
meeting  scheduled  for  June  27,  1995,  at 
the  Vian  High  School  Auditorium.  The 
purpose  of  the  meeting  is  to  bring 
together  members  of  the  U.S.  Nuclear 
Regulatory  Commission,  U.S. 
Environmental  Protection  Agency  (EPA) 
Region  VI,  SFC  representatives, 
representatives  from  other  Federal 
agencies,  State  officials,  local  officials, 


Cherokee  Nation,  and  citizen  groups  to 
share  information  related  to  current  and 
future  actions  at  the  SFC  facility. 
BACKGROUND:  The  Sequoyah  Fuels 
facility  is  located  in  Sequoyah  County, 
approximately  2  miles  southeast  of 
Gore,  Oklahoma,  above  the  Arkansas 
and  Illinois  Rivers.  From  1970  through 
1992,  the  SFC  facility  was  used  to 
convert  uranium  oxide  (yellow  cake)  to 
uranium  hexafluoride  (UFa)  and  from 
1987  through  1993  to  convert  depleted 
UF6  to  depleted  uranium  tetra  fluoride. 
In  1993.  SFC  ceased  operations  and 
submitted  to  NRC  a  preliminary  plan 
that  described  a  proposed  remediation 
plan  of  the  site. 

During  the  operational  period, 
radioactive  materials  generated  at  the 
Sequoyah  Fuels  facilities  were  disposed 
of  on-site  in  accordance  with  the  former 
10  CFR  20.304,  chemical  and 
radioactively  contaminated  materials 
wexe  transferred  to  on  site  ponds,  and 
sludge  and  other  process  materials  were 
disposed  of  by  burial  on-site.  One 
remediation  alternative  under 
consideration  by  the  licensee  is  an  on- 
site  disposal  cell  based  on  the  criteria 
used  at  uranium  mill  tailings  sites  (10 
CFR  Part  40.  Appendix  A).  SFC  (the 
licensee)  will  be  required  to  meet  the 
NRC's  decommissioning  criteria,  as 
described  the  Site  Decommissioning 
Management  Plan  Action  Plan  (57  FR 
13389,  dated  April  16,  1992)  or  the  final 
requirements  to  be  established  through 
Enhanced  Participatory  Rulemaking 
(proposed  rule  published  on  August  22, 
1994  (59  FR  43200)). 

In  1990  and  1991,  the  licensee 
conducted  characterization  of  the  areas 
in  the  vicinity  of  the  main  process  and 
solvent  extraction  buildings  and  the 
ponds.  Results  of  this  characterization 
effort  are  documented  in  the  "Facility 
Environmental  Investigation  Findings 
Report"  that  was  issued  in  July  1991. 
The  licensee  is  currently  performing 
characterization  activities  for  the 
remainder  of  the  site  and  will  submit  a 
Resource  Conservation  and  Recovery 
Act  Facility  Investigation  Report  to  EPA 
in  December  1995,  and  a  Site 
Characterization  Report  (SCR)  to  NRC  in 
January  1996. 

CONDUCT  OF  MEETING:  NRC  will  conduct 
the  first  in  a  series  of  meetings  on  June 
27, 1995,  in  the  Vian  High  School 
Auditorium,  100  School  St.,  Vian.  OK 
(Exit  297  North  from  1-40).  The  meeting 
will  begin  at  7:00  p.m.  and  will  Snd  at 
10:00  p.m.  The  meeting  will  be 
facilitated  by  F.X.  Cameron,  Special 
Counsel  for  Public  Liaison  at  NRC.  The 
purpose  of  this  meeting  is  to  share,  with 
representative  stakeholders  and  the 
public,  information  about  the  status  of 
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current  actions  at  the  SFC  facility, 
projected  schedules  and  plans  for  the 
decommission  of  the  site,  and  the 
responsibilities  of  the  NRC  and  other 
regulatory  agencies  in  the 
decommissioning  process.  The  meetings 
will  consist  of  invited  representatives 
from  the  following  groups:  NRC;  EPA; 
other  Federal  agencies;  State  officials; 
Cherokee  Nation;  the  licensee;  local 
officials;  and  local  citizen  groups. 

Invited  representatives  will  present 
their  views  on  the  Sequoyah  Fuels 
facility  in  a  facilitated  round-table 
discussion.  An  agenda  for  the  meeting 
will  be  prepared  and  distributed  to  all 
invited  representatives,  as  well  as 
placed  in  the  local  public  document 
room  in  advance  of  the  meeting.  Time 
will  be  provided  for  public  comment 
during  the  meetings.  Comments  and 
questions  will  generally  be  limited  to 
topics  contained  in  the  agenda.  Future 
Information  Meetings  will  be  held 
periodically  concerning  other  issues 
related  to  the  SFC  facility. 
FOR  FURTHER  INFORMATION  CONTACT:  Jim 
Shepherd.  Project  Manager,  Division  of 
Waste  Management.  U.S.  Nuclear 
Regulatory  Commission,  Mail  Stop  T7- 
F27,  Washington,  DC  20555,  telephone 
(301) 415-6712. 

Dated  at  Rockville.  MD.  this  16th  day  of 
)une  1995. 

For  the  U.S.  Nuclear  Regulatory 
Commission. 
Michael  F.  Weber, 

Chief  Low-Level  Waste  and  Decommissioning 
Projects  Branch,  Division  of  Waste 
Management,  Office  of  Nuclear  Materia] 
Safety  and  Safeguards. 
[FR  Doc.  95-15532  Filed  6-23-95;  8:45  am] 

BtLUNG  CODE  7S90-01-M 

[Docket  Nos.  50-282,  50-306,  and  72-10] 

Northern  States  Power  Co.;  Prairie 
island  Nuclear  Generating  Plant 
Receipt  of  Petition  for  Director's 
Decision  Under  10  CFR  2.206 

Notice  is  hereby  given  that  by  letter 
dated  June  5. 1995.  the  Nuclear 
Information  and  Resource  Service 
(NIRS)  and  the  Prairie  Island  Coalition 
Against  Nuclear  Storage  (PICANS) 
request  that  the  U.S.  Nuclear  Regulatory 
Commission  (NRC)  take  immediate 
action  with  regard  to  primary  pressure 
boundary  examinations,  the 
retrievability  of  irradiated  (spent)  fuel, 
and  the  retrievability  of  the  reactor  core 
at  the  Prairie  Island  Nuclear  Generating 
Plant. 

The  Petitioners  request  immediate 
suspension  of  the  operating  licenses  of 
Northern  States  Power  Company's 
(NSP's)  Prairie  Island  Units  1  and  2 


until  several  actions  are  taken, 
including  an  examination  of  the  Prairie 
Island  Units  1  and  2  primary  pressure 
boundaries,  a  safety  analysis  of  the 
irradiated  fuel  retrievability  plan  and 
proper  approval  of  the  plan,  additional 
crane  testing,  and,  if  any  of  their 
requests  are  denied,  an  evening  public 
hearing  in  the  geographic  vicinity  of  the 
Prairie  Island  facility. 

As  the  basis  for  this  request,  the 
Petitioners  state  that  the  Prairie  Island 
steam  generators  are  suffering  from  tube 
degradation  and  may  rupture  unless 
proper  testing  is  conducted  and 
corrective  actions  are  taken.  As 
additional  basis,  the  Petitioners  state 
that  the  Prairie  Island  reactor  vessel 
head  penetrations  have  stress  corrosive 
cracks,  which  if  not  found  and  corrected 
may  result  in  a  catastrophic  accident 
involving  the  reactor  control  rods.  The 
Petitioners  also  raise  concerns  regarding 
the  irradiated  fuel  retrievability  plan 
and  the  use  of  the  reactor  core/spent 
fuel  pool  transfer  channel.  Finally,  the 
Petitioners  state  that  the  physical 
integrity  of  the  crane  and  its  cable 
mechanisms  are  now  in  question  due  to 
the  load  of  the  cask  hanging  over  the 
reactor  pool  for  an  extended  period  of 
time. 

The  Petition  is  being  treated  pursuant 
to  10  CFR  2.206  of  the  Commission's 
regulations  and  has  been  referred  to  the 
Director  of  the  Office  of  Nuclear  Reactor 
Regulation.  As  provided  by  10  CFR 
2.206,  appropriate  action  will  be  taken 
on  this  Petition  within  a  reasonable 
time.-  By  letter  dated  June  19, 1995,  the 
Director  denied  the  request  for 
immediate  suspension  of  the  operating 
licenses  of  the  Prairie  Island  Units  1  and 
2. 

A  copy  of  the  Petition  and  the 
Director's  letter  are  available  for 
inspection  at  the  Commission's  Public 
Document  Room  at  2120  L  Street.  NW. 
Washington,  DC,  and  at  the  Local  Public 
Document  Room,  Minneapolis  Public 
Library,  Technology  and  Science 
Department,  300  Nicollet  Mall, 
Minneapolis,  Minnesota  55401. 

Dated  at  Rockville,  Maryland,  this  19th  day 
of  June  1995. 

For  the  Nuclear  Regulatory  Commission. 
Frank  J.  Miragiia, 

Deputy  Director.  Office  of  Nuclear  Reactor 

Regulation. 

[FR  Doc.  95-15531  Filed  6-23-95;  8:45  am] 

BILUNG  CODE  7590-01-M 


Pocket  Nos.  50-247  and  50-286] 

Consolidated  Edison  Company  of  New 
York  Power  Authority  of  the  State  of 
New  York;  Receipt  of  Petition  for 
Director's  Decision  Under  10  CFR 
2.206 

Notice  is  hereby  given  that  by  a 
Petition  dated  May  18. 1995.  the 
Westchester  People's  Action  Coalition 
(WESPAC)  requests  that  the  U.S. 
Nuclear  Regulatory  Commission  (NRC) 
suspend  the  operating  license  of  Indian 
Point  Units  2  and  3  until  completion  of 
all  the  actions  requested  in  NRC  Generic 
Letter  (GL)  95-03  "Circumferential 
Cracking  of  Steam  Generator  Tubes." 
WESPAC  also  asks  that  the  NRC  hold  a 
public  meeting  to  explain  its  response  to 
the  suspension  request. 

As  the  basis  for  this  request,  WESPAC 
notes  that  the  NRC  has  issued  GL  95- 
03  in  response  to  the  discovery  of 
previously  undetected  steam  generator 
tube  cracks  at  the  Maine  Yankee  plant. 
WESPAC  further  notes  that  although  the 
GL  calls  for  comprehensive 
examinations  of  steam  generator  tubes, 
it  apparently  permits  licensees  to 
postpone  the  examinations  until  the 
next  scheduled  steam  generator  tul)e 
inspections.  On  the  basis  that  testing  for 
cracks  in  steam  generator  tubes  is  both 
difficult  and  serious,  in  that  a  tube 
rupture  could  result  in  a  radiolc^cal 
release  from  the  primary  system  to  the 
environment.  WESPAC  concludes  that 
the  additional  time  and  expense 
resulting  from  completing  the  actions 
outlines  in  the  GL  now  rather  than  at 
the  next  scheduled  outages  at  Indian 
Point  are  outweighed  by  the  risk  of  a 
core-melt  accident. 

WESPAC's  requests  are  being  treated 
pursuant  to  10  CFR  2.206  of  the 
Commission's  regulations.  The  Petition 
has  been  referred  to  the  Director  of 
Nuclear  Reactor  Regulation  (NRR).  As 
provided  by  Section  2.206,  appropriate 
action  will  he  taken  on  this  Petition 
within  a  reasonable  time.  By  letter  dated 
June  16,  1995,  the  Director  denied 
Petitioner's  request  for  immediate 
suspension  of  the  Indian  Point  operating 
licenses. 

A  copy  of  the  Petition  is  available  for 
inspection  at  the  Commission's  Public 
Document  Room  at  2120  L  Street  NW.. 
Washington,  DC  20001. 

Dated  at  Rockville.  Maryland,  this  16th  day 
of  June  1995. 

For  the  Nuclear  Regulatory  Commission. 
Frank  J.  Miragiia, 

Deputy  Director.  Office  of  Nuclear  Reactor 
Regulation. 
[FR  Doc.  95-15530  Filed  6-23-95:  8:45  am] 

BILUNG  CODE  7$90-01-M 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

pnvestment  Company  Act  Release  No. 
21141;  File  No.  812-7271] 

Q.T.  Glot>al  Growth  Series,  et  al.; 
Notice  of  Application 

June  16, 1995. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for 

exemption  under  the  investment 

company  act  of  1940  (the  "Act"). 

APPUCANTS:  G.T.  Global  Growth  Series, 
G.T.  Investment  Funds,  Inc.,  G.T. 
Investment  Portfolios,  Inc.  (collectively, 
the  "Investment  Companies"),  and  G.T. 
Capital  Management,  Inc.  (the 
"Adviser"). 

RELEVANT  ACT  SECTIONS:  Applicants 
request  an  exemption  under  section  6(c) 
of  the  Act  from  section  15(a)  of  the  Act. 
SUMMARY  OF  APPLICATION:  Applicants 
»    request  an  order  that  would  permit  the 
Adviser  to  have  served  as  investment 
adviser  to  the  Investment  Companies  for 
approximately  one  month  under  interim 
advisory  agreements,  without  a 
shareholder  vote,  following  a  change  in 
its  ownership  and  to  receive  from  the 
Investment  Companies  fees  earned 
under  interim  advisory  agreements. 
FIUNQ  DATE:  The  application  was  filed 
on  March  15,  1989,  and  amended  on 
February  17, 1995  and  May  2,  1995. 
Applicants  have  agreed  to  file  an 
additional  amendment,  the  substance  of 
which  is  incorporated  herein,  during  the 
notice  period. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on  July 
11, 1995,  and  should  be  accompanied 
by  proof  of  service  on  applicants,  in  the 
form  of  an  affidavit,  or  for  lawyers,  a 
certificate  of  service.  Hearing  requests 
should  state  the  nature  of  the  writer's 
interest,  the  reason  for  the  request,  and 
the  issues  contested.  Persons  may 
request  notification  of  a  hearing  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  N.W.,  Washington,  D.C.  20549. 
Applicants:  50  California  Street,  San 
Francisco,  CA  94111. 
FOR  FURTHER  INFORMATION  CONTACT: 
Deepak  T.  Pai,  Staff  Attorney,  at  (202) 
942-0574  or  Robert  A.  Robertson, 
Branch  Chief,  at  (202)  942-0564 


(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulations). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application  is 
available  for  a  fee  from  the  SEC's  Public 
Reference  Branch. 

Applicants'  Representations 

1.  The  Investment  Companies  are 
registered  open-end  management 
investment  companies.  The  Adviser  is 
registered  as  an  investment  adviser 
under  the  Investment  Advisers  Act  of 
1940  and  provides  investment  advisory 
services  to  the  Investment  Companies. 
The  Adviser  is  an  indirect  subsidiary  of 
G.T.  Management  PLC  of  London, 
England  ("GTM"). 

2.  On  January  31,  1989,  GTM  and  the 
Bank  of  Liechtenstein 
Aktiengesellschaft  (the  "Bank") 
announces  terms  for  the  acquisition  of 
GTM  by  the  Bank  through  an  offer  (the 
"Offer")  for  all  the  shares  of  GTM  to  be 
made  on  behalf  of  the  Bank  and  its 
subsidiaries.  (The  Bank  and  its 
subsidiaries  collectively  are  referred  to 
as  "BIL.")  On  March  23. 1989,  BIL 
acquired  a  majority  ownership  interest 
in  GTM,  and  thus  acquired  "control" 
over  GTM  and  its  various  subsidiaries. 
The  acquisition  of  such  control  resulted 
in  the  assignment  of  the  investment 
advisory  agreements  of  the  Investment 
Companies,  thus  terminating  such 
agreements  in  accord  with  their  terms. 

3.  GTM  and  BIL  had  concluded,  in 
light  of  the  disruptions  that  could  occur 
if  an  advisory  firm  announced  the 
existence  of  acquisition  negotiations, 
that  the  existence  of  negotiations  and 
the  terms  be  kept  strictly  confidential. 
Accordingly,  access  to  the  knowledge 
that  negotiations  were  underway  was 
restricted  by  GTM  and  BIL.  Moreover, 
negotiations  between  GTM  and  BIL 
were  subject  to  the  secrecy  rules  under 
the  United  Kingdom  law  and  the  City 
Code  on  Takeovers  and  Mergers  (the 
"U.K.  Code").  Those  rules  required 
GTM  and  its  subsidiaries,  including  the 
Adviser,  to  limit  knowledge  of  the 
existence  and  substance  of  these 
negotiations  to  the  maximum  extent 
possible.  Thus,  during  the  period  of 
negotiation,  the  Adviser's  personnel 
were  limited  in  their  knowledge  of  the 
status  and  contents  of  the  negotiations. 
Further,  it  was  not  certain  that  an 
agreement  would  be  reached  and 
approved  by  the  GTM  board  until  such 
agreement  was  reached  and  approval 
was  obtained. 

4.  Once  the  Offer  was  made  public, 
the  board  of  directors  took  all 
reasonable  steps  to  evaluate  the 
probable  impact  of  the  purchase  on  the 


provision  of  investment  advisory 
services  to  the  Investment  Companies 
and  to  secure  the  continued  provision  of 
such  services  in  the  event  the  purchase 
was  consummated  and  an  assignment  of 
former  advisory  agreements  (the 
"Former  Advisory  Agreements") 
occurred.  The  timing  for  the  Offer  and 
the  purchase  was  dictated  by  the 
provisions  of  the  U.K.  Code.  Those 
considerations  did  not  allow  applicants 
the  ability  to  utilize  a  time  schedule  that 
assured  the  solicitation  of  shareholder 
approval  of  the  new  advisory 
agreements  prior  to  the  consummation 
of  the  purchase.  These  factors 
necessitated  the  use  of  interim 
investment  advisory  agreements  (the 
"Interim  Advisory  Agreements") 
between  the  Investment  Companies  and 
the  Adviser  as  a  fair  and  reasonable 
solution  to  this  unforeseen  situation. 
Applicants  request  an  exemption  from 
section  15(a)  of  the  Act  that  would 
permit  the  Adviser  to  have  served  as 
investment  adviser  to  each  of  the 
Investment  Companies  during  the 
period  in  which  the  Interim  Advisory 
Agreements  were  in  effect  (from  March 
23,  1989  to  April  19, 1989,  the  "Interim 
Period")  ^  and  to  receive  from  each 
Investment  Company  fees  for  providing 
advisory  services  under  the  Interim 
Advisory  Agreements. 

5.  On  February  3,  1989,  the  board  of 
directors  of  each  Investment  Company, 
including  a  majority  of  the  members 
who  were  not  "interested  persons"  of 
the  Investment  Company  as  that  term  is 
defined  in  section  2(a)(19)  of  the  Act, 
approved  the  relevant  Interim  Advisory 
Agreements  in  compliance  with  the 
requirements  of  section  15(c)  of  the  Act. 
The  board  of  directors  requested  and 
evaluated  the  anticipated  effects  of  the 
purchase  on  the  Adviser's  ability  to 
provide  investment  advisory  services  to 
the  Investment  Companies.  The  Adviser 
and  BIL  assured  the  board  of  directors 
that  there  would  be  no  diminution  in 
the  scope  and  quality  of  advisory  and 
other  services  provided  by  the  Adviser 
under  the  Interim  Advisory  Agreements, 
and  that  the  services  would  be  provided 
in  the  same  manner  by  essentially  the 
same  personnel  as  they  were  before 
March  23,  1989.  Applicants  believe  that 
there  was  no  diminution  in  the  scope 
and  quality  of  services  provided  by  the 
Adviser  to  the  Investment  Companies 
during  the  Interim  Period. 

6.  The  board  of  directors  also 
concluded  that  the  payment  of  advisory 
fees  earned  during  the  Interim  Period 


'  The  filing  of  the  amended  application  has  been 
delayed  by  a  number  of  factors,  including  a  change 
in  General  Counsel  and  a  change  in  outside  counsel 
to  G.T.  Capital  during  the  period  from  March  15. 
1989  to  February  17.  1995. 


would  be  fair  considering  that,  among 
other  things,  (a)  the  Offer  arose  out  of 
business  considerations  unrelated  to  the 
relationships  between  the  Investment 
Companies  and  the  Adviser,  (b)  because 
of  the  relatively  short  time  frame 
involved,  there  was  not  reasonably 
sufficient  time  to  seek  shareholder 
approval  of  the  Interim  Advisory 
Agreements,  and  (c)  the  nonpayment  of 
such  fees  would  be  unduly  harsh  result 
to  the  Adviser  in  view  of  the  services 
provided  by  the  Adviser  under  the 
Interim  Advisory  Agreements.  Each 
Interim  Advisory  Agreement  that  was  in 
effect  during  the  Interim  Period 
contained  the  same  terms  and 
conditions  as  the  applicable  Former 
Advisory  Agreement.  In  addition,  the 
amount  payable  to  the  Adviser  under 
each  Interim  Advisory  Agreement  was 
unchanged  from  the  fees  paid  under 
each  Former  Advisory  Agreement.  Fees 
earned  during  the  Interim  Period  were 
placed  in  an  escrow  account  pending 
ratification  of  the  Interim  Advisory 
Agreements  by  the  Investment 
Companies'  shareholders  and  issuance 
by  the  SEC  of  an  order  granting  the 
relief  requested  herein.  If  the  fees  are 
not  paid  to  the  Adviser,  the  fees  will 
revert  to  the  Investment  Companies. 

7.  On  February  24, 1989,  the  board  of 
directors  approved  new  advisory 
agreements.  Applicants  held 
shareholders  meetings  of  each 
Investment  Company  on  April  19,  1989, 
at  which  the  shareholders  approved  the 
Interim  Advisory  Agreements  as  well  as 
new  advisory  agreements.  The  Adviser 
has  paid  or  will  pay,  as  applicable,  the 
costs  of  preparing  and  filing  this 
application  and  the  allocable  costs  of 
the  meeting  of  each  Investment 
Company's  shareholders  necessitated  by 
the  assignment  of  the  Former  Advisory 
Agreement,  including  the  cost  of  proxy 
solicitations. 

Applicants'  Legal  Conclusions 

1.  Section  15(a)  prohibits  an 
investment  adviser  from  providing 
investment  advisory  services  to  an 
investment  company  except  pursuant  to 
a  written  contract  approved  by  a 
majority  of  the  voting  securities  of  the 
investment  company.  The  section 
further  requires  that  such  written 
contract  provide  for  its  automatic 
termination  in  the  event  of  an 
assignment. 

2.  Under  section  2(a)(4)  of  the  Act,  an 
assignment  includes  any  direct  or 
indirect  transfer  of  a  contract  by  the 
assignor  or  of  a  controlling  block  of  the 
assignor's  voting  securities.  Under 
Section  2(a)(9),  a  beneficial  owner  of 
more  than  25  percent  of  the  voting 
securities  of  a  company  is  presumed  to 


control  such  company.  Because  BIL 
acquired  more  than  25  percent  of  GTM, 
the  Investment  Companies'  investment 
advisory  agreements  were  assigned  and, 
consequently,  terminated  pursuant  to 
their  terms. 

3.  Rule  15a— 4  provides  that,  among 
other  things,  if  an  investment  adviser's 
investment  advisory  contract  is 
terminated  by  assignment,  the  adviser 
may  continue  to  act  as  such  for  120  days 
at  the  previous  compensation  rate  if  a 
new  contract  is  approved  by  the  board 
of  directors  of  the  investment  company, 
and  if  the  investment  adviser  or  a 
controlling  person  of  the  investment 
adviser  does  not  directly  or  indirectly 
receive  money  or  other  benefit  in 
connection  with  the  assignment. 
Because  many  of  GTM's  shareholders, 
including  all  its  board  of  directors  who 
owned  GTM  stock,  received  a  benefit  in 
connection  with  the  assignment  of  the 
contracts,  applicants  may  not  rely  on 
rule  15a— 4. 

4.  Applicants  believe  that  the 
exemptive  relief  requested  is  necessary 
and  appropriate  in  the  public  interest 
and  consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act.  Because  the  change  of  control 
of  the  Adviser  caused  the  termination  of 
the  Former  Advisory  Agreements,  the 
board  of  directors  were  required  to 
consider  appropriate  actions  in  the  best 
interests  of  the  Investment  Companies 
and  their  respective  shareholders. 
Appplicants  believe  that  approval  of  the 
Interim  Advisory  Agreements  by  the 
board  of  directors  was  in  accord  with 
the  general  views  of  the  SEC  that  an 
investment  adviser  has  a  fiduciary  duty 
to  seek  to  avoid  disruption  to  the 
operations  of  an  investment  company 
client  during  any  "interim  period"  and 
that  advisory  services  should  continue 
to  be  provided.  The  Adviser  and  the 
board  of  directors  concluded  that 
denying  the  Adviser  its  fees  during  the 
Interim  Period  would  be  a  harsh  result 
and  would  not  afford  shareholders  of 
the  Investment  Companies  any  extra 
protection  or  long-term  benefit. 
Applicants  represent  tl)at  their 
respective  Interim  Advisory  Agreements 
had  the  same  terms,  conditions  and  fees 
as  the  respective  Former  Advisory 
Agreements. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

IFK  Doc.  95-15500  Filed  6-23-95:  8:45  ami 
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Hercules  Funds  Inc. 
Application 


Notice  of 


lune  19. 1995. 

AGENCY:  Securities  and  Exchange 
Commission  (the  "SEC"). 
ACTION:  Notice  of  application  for 
exemption  under  the  Investment 
Company  Act  of  1940  (the  "Act"). 

APPLICANT:  Hercules  Funds  Inc. 
RELEVANT  ACT  SECTIONS:  Order  requested 
under  sections  6(c)  and  17(b)  granting 
an  exemption  from  section  17(a). 
SUMMARY  OF  APPLICATION:  Applicant 
seeks  an  exemption  to  permit  certain 
securities  dealers  that  are  affiliated 
p>ersons  of  affiliated  persons  ("sfcond- 
tier  affiliates")  of  each  present  or  future 
portfolio  of  applicant  (each  a  "Fund")  to 
engage  in  principal  transactions  with  a 
Fund  solely  because  of  subadvisory 
relationships  with  one  or  more  other 
Funds. 

FILING  DATES:  The  application  was  filed 
on  January  4,  1994,  and  amended  on 
January  17,  1995.  and  June  16, 1995. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  shouK'  be 
received  by  the  SEC  by  5:30  p.m.  on  July 
17, 1995,  and  should  be  accompanied 
by  proof  of  service  on  applicant,  in  the 
form  of  an  affidavit  or,  for  lawyers,  a 
certificate  of  service.  Hearing  requests 
should  state  the  nature  of  the  writer's 
interest,  the  reason  for  the  request,  and 
the  issues  contested.  Persons  who  wish 
to  be  notified  of  a  hearing  may  request 
notification  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary.  SEC,  450  Fifth 
Street,  N.W.,  Washington,  D.C.  20549. 
Applicant,  222  South  Ninth  Street, 
Minneapolis,  Minnesota  55402-3804. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  J.  Dv^ryer,  Staff  Attorney,  at  (202) 
942-0581,  or  C.  David  Messman,  Branch 
Chief,  at  (202)  942-0564  (Office  of 
Investment  Company  Regulation, 
Division  of  Investment  Management). 
SUPPLEMENTARY  INFORMATION:  The 

following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant  is  a  Minnesota 
corporation  registered  under  the  Act  as 
an  open-end  management  investment 
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company.  Applicant  has  eight  existing 
Funds:  Hercules  European  Value  Fund, 
Hercules  Pacific  Basin  Value  Fund, 
Hercules  Latin  American  Value  Fund, 
Hercules  World  Bond  Fund,  Hercules 
Global  Short-Term  Fund,  Hercules 
North  American  Growth  and  Income 
Fund.  Hercules  Emerging  Markets  Debt 
Fund,  and  Hercules  Money  Market 
Fund. 

2.  Hercules  International  Management 
L.L.C.  ("Hercules")  serves  as  investment 
adviser  for  each  Fund.  Hercules  was 
organized  under  Delaware  law  and  is 
owned  equally  by  Piper  Jaffray 
Companies  Inc.  ("Piper")  and  Midland 
Walwyn  Capital  Corporation 
("MWCC"). 

3.  Hercules  has  retained  the  services 
of  several  advisory  organizations  to 
serve  as  subadvisers  to  the  individual 
Funds  (each  a  "Subadviser").  The 
current  Subadvisers  are  Pictet 
International  Management  Ltd., 
Edinburgh  Fund  Managers  pic.  Bankers 
Trust  Company  ("Bankers  Trust"), 
Salomon  Brothers  Asset  Management 
Limited,  Salomon  Brothers  Asset 
Management  Inc.  Piper  Capital 
Management  Incorporated  ("PCM"), 
Acci,  and  AGF  Investment  Advisors, 
Inc.  Each  Subadviser,  pursuant  to  an 
agreement  with  Hercules,  directs  the 
investments  of  the  Fund  it  subadvises  in 
accordance  with  applicable  law  and  the 
Fund's  investment  objectives,  policies, 
and  restrictions.  The  activities  of  the 
Subadvisers  are  subject  to  the 
supervision  of  Hercules,  which  has 
ultimate  responsibility  to  select  the 
Subadvisers. 

4.  On  April  13, 1995,  applicant's 
board  of  directors  approved  applicant 
entering  into  a  new  investment  advisory 
and  management  agreement  with  PCM, 
subject  to  approval  by  shareholders  of 
the  Funds.  A  new  agreement  is 
necessary  because  Piper  and  MWCC 
have  determined  to  dissolve  Hercules. 
On  the  same  date,  the  board  approved 
PCM  entering  into  new  subadvisory 
agreements  with  the  current 
Subadvisers,  subject  to  approval  by  the 
shareholders  of  each  Fund.  The  new 
agreement  will  be  identical  to  the 
existing  agreements  in  all  material 
respects  except  that  PCM  will  be 
substituted  for  Hercules  as  a  party  to  the 
agreements.  The  term  "Adviser"  as  used 
herein  refers  to  Hercules,  PCM,  or  such 
person  that  in  the  future  serves  as 
principal  investment  adviser  to  the 
Funds. 

5.  Applicant  requests  relief  to  permit 
an  "Eligible  Dealer,"  as  defined  below, 
to  engage  in  principal  transactions  with 
a  Fund  in  the  ordinary  course  of 
business.  An  Eligible  Dealer  is  a 
Subadviser  of  one  or  more  Funds  not 


engaging  in  the  transaction  that 
conducts  advisory  and  securities  dealer 
operations  via  the  same  legal  entity  that 
is  a  second-tier  affiliate  of  the  Fund 
engaging  in  the  transaction  solely  by 
reason  of  being  a  Subadviser  of  one  or 
more  of  the  other  Funds.  An  Eligible 
Dealer  is  not  (a)  an  affiliated  person  of 
the  Fund  engaging  in  the  transaction,  (b) 
the  Adviser,  or  an  affiliated  person  of 
the  Adviser,  or  (c)  an  officer,  director, 
employee,  promoter,  or  principal 
underwriter  of  any  Fund,  or  an  affiliated 
person  of  such  officer,  director, 
employee,  promoter,  or  principal 
underwriter.  Bankers  Trust,  as  the  only 
Subadviser  that  conducts  advisory  and 
dealer  operations  through  the  same  legal 
entity,  is  currently  the  only  Subadviser 
that  satisfies  the  definition  of  an  Eligible 
Dealer. 

Applicant's  Legal  Analysis 

1.  Section  17(a),  among  other  things, 
prohibits  an  affiliated  person,  principal 
underwriter,  or  promoter  of  a  registered 
investment  company,  or  any  affiliated 
person  of  such  persons,  acting  as 
principal,  from  (a)  selling  to  or 
purchasing  from  such  registered 
company,  or  any  company  controlled  by 
such  company,  any  security  or  other 
property,  or  (b)  borrowing  money  or 
other  property  from  such  company. 
Section  2(a)(3)  defines  "affiliated 
person"  of  another  person  as  including 
a  person  controlling,  controlled  by,  or 
under  common  control  with  such  other 
person,  and,  when  such  other  person  is 
an  investment  company,  the  investment 
adviser  thereof. 

2.  Applicant  asserts  that  the  Funds 
may  be  affiliated  persons  of  each  other 
because  they  may  be  under  the  common 
control  of  (a)  the  Adviser,  which  makes 
decisions  and  fashions  policies  that 
impact  all  of  the  Funds,  and  (b)  a  single 
board  of  directors  that  overseas  such 
policies.  A  Subadviser  is  an  affiliated 
person  of  the  Fund  or  Funds  that  it 
subadvises,  and  a  second-tier  affiliate  of 
each  other  Fund.  When  such  a 
Subadviser  conducts  dealer  operations 
via  the  same  entity,  the  dealer 
component  also  would  be  a  second-tier 
affiliate  of  the  Funds  not  subadvised  by 
the  Subadviser.  Accordingly,  relief  from 
section  17(a)  is  required  for  an  Eligible 
Dealer  to  engage  in  principal 
transactions  with  a  Fund. 

3.  Applicant  submits  that  the  primary 
purpose  of  section  17(a)  is  to  prevent 
persons  with  the  power  to  control  an 
investment  company  from  using  that 
power  to  such  person's  own  pecuniary 
advantage,  i.e.,  to  prevent  self-dealing. 
Applicant  believes  that  no  element  of 
self-dealing  would  be  involved  in  the 
proposed  transactions  because  the 


Subadviser  recommending  the 
transaction  would  be  dealing  with  an 
entity  that  in  economic  reality  is  a 
competitor  ot  the  Subadviser.  Each 
transaction  between  a  Fund  and  an 
Eligible  Dealer  would  be  the  product  of 
arms-length  bargaining,  and  the 
Subadviser  recommending  the 
transaction  can  neither  lose  nor  gain 
financially  on  the  basis  of  whether  the 
transaction  is  beneficial  or  detrimental 
to  the  Eligible  Dealer. 

4.  Section  17(b)  provides  that  the  SEC 
may  exempt  a  transaction  from  the 
provisions  of  section  17(a)  if  evidence 
establishes  that  the  terms  of  the 
proposed  transaction,  including  the 
consideration  to  be  paid,  are  reasonable 
and  fair  and  do  not  involve 
overreaching  on  the  part  of  any  person 
concerned,  and  that  the  proposed 
transaction  is  consistent  with  the  policy 
of  the  registered  investment  company 
concerned  and  with  the  general 
purposes  of  the  Act.  Applicant  belieVes 
that  the  proposed  transactions  will  meet 
the  standards  of  section  17(b).  Because 
the  pecuniary  interests  of  a  Subadviser 
would  be  solely  and  directly  aligned 
with  those  of  the  Fund  it  subadvises,  it 
is  reasonable  to  conclude  that  the 
consideration  to  be  paid  to  or  received 
by  such  Fund  in  connection  with  a 
principal  transaction  with  an  Eligible 
Dealer  will  be  reasonable  and  fair. 

5.  Section  6(c)  provides  that  the  SEC 
may  exempt  any  person,  security,  or 
transaction,  or  any  class  or  classes  of     . 
persons,  securities,  or  transactions,  from 
any  provisions  of  the  Act  or  of  any  rule 
thereunder,  if  and  to  the  extent  that 
such  exemption  is  necessary  or 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act.  Applicant  asserts  that  the 
proposed  transactions  would  be 
consistent  with  the  policies  of  the  Fund 
involved.  Further,  applicant  submits 
that  the  broader  the  universe  of  persons 
with  which  a  Fund  may  engage  in 
principal  transactions,  the  easier  it  is  to 
achieve  best  price  and  execution  on 
such  transactions  and  the  better  will  be 
the  Fund's  overall  investment 
performance. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarland, 
Dep  u  ty  Secreta  ry. 
(PR  Doc.  95-15501  Filed  6-23-95:  8:45  am) 
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Pacific  Mutual  Life  Insurance 
Company,  et  al.;  Notice  of  Application 

)une  19.  1995. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for  an 

order  under  the  Investment  Company 

Act  of  1940  (the  "Act"). 

APPLICANTS:  Pacific  Mutual  Life 
Insurance  Company  ("Pacific  Mutual"), 
Separate  Account  A  (the  "Separate 
Account"),  and  Pacific  Equities  Network 
("PEN"). 

RELEVANT  1940  ACT  SECTIONS:  Order 
requested  under  section  6(c)  of  the  Act 
granting  an  exemption  from  sections 
26(a)(2)(C)  and  27(c)(2)  of  the  Act. 
SUMMARY  OF  APPLICATION:  Applicants 
request  an  order  permitting  Pacific 
Mutual  to  deduct  a  mortality  and 
expense  risk  charge  from  the  assets  of 
the  Separate  Account  or  any  other 
separate  account  that  Pacific  Mutual 
establishes  to  fund  certain  individual 
flexible  premium  combination  fixed/ 
variable  annuity  contracts  (the 
"Contracts"). 

FILING  DATE:  The  application  was  filed 
on  January  17,  1995,  and  was  amended 
on  June  13,  1995. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  person  may  request  a  hearing 
by  writing  to  the  SEC's  Secretary  and 
serving  applicants  with  a  copy  of  the 
request,  personally  or  by  mail.  Hearing 
requests  should  be  received  by  the  SEC 
by  5:30  p.m.  on  July  14, 1995,  and 
should  be  accompanied  by  proof  of 
service  on  applicants  in  the  form  of  an 
affidavit  or,  for  lawyers,  a  certificate  of 
service.  Hearing  requests  should  state 
the  nature  of  the  writer's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  may  request 
notification  of  a  hearing  by  writing  to 
the  SEC's  Secretary. 
ADDRESSES:  Secretary,  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
N.W.,  Washington,  D.C.  20549. 
Applicants,  c/o  Robin  Yonis  Sandlaufer, 
Esq.,  Pacific  Mutual  Life  Insurance 
Company,  700  Newport  Center  Drive, 
Newport  Beach,  California  92660. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sarah  A.  Wagman,  Staff  Attorney,  at 
(202)  942-0654,  or  Robert  A.  Robertson, 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  Following 
is  a  summary  of  the  application.  The 


complete  application  may  be  obtained  and  requires  a  certain  minimum  for  any 

for  a  fee  from  the  SEC's  Public  additional  payments.  A  Pacific 

Reference  Branch.  Portfolios  Contract  may  be  purchased 

Applicants'  Representations  ^'*^  ^  minimum  initial  purchase 

_      _  ,  payment  of  $5,000  in  the  case  of  a  non- 

1.  Pacific  Mutual,  a  mutual  life  tax  qualified  Contract,  or  $2,000  in  the 

msurance  company,  is  organized  in  case  of  a  tax-qualified  Contract. 

Cahfomia,  and  is  authorized  to  do  Minimum  purchase  payment 

business  m  the  District  of  Columbia  and  requirements  are  waived  in  certain 

all  states  except  New  York.  cases.  Additional  payments  may  be 

.  J  t  aI^'T  r^'lTl  T  ""ade  at  any  time,  but  must  be  at  least 

established  by  Pacific  Mutual  as  a  5350  ($25  in  the  case  of  a  tax-qualified 

funding  medium  for  the  Contracts.  The  contract).  A  Pacific  One  Contract  may 

Separate  Account  IS  registered  with  the  Ko  r„.,^K«o.vri  .•,;»i,  .>  ,„;„; ™  ;«•»■  i^ 

cr-r"  •»  ■         »        ».      ..      J     .u  oe  purchased  with  a  minimum  initial 

SEC  as  a  unit  investment  trust  under  the       ^^^ase  payment  of  $25,000. 

Act.  Units  of  interest  in  the  Separate  J^dditional  payments  must  be  at  least 

Account  under  the  Contracts  will  be  r^  nnn  d      u 

registered  under  the  Serurities  Art  of  *^  •°°°-  Purchase  payments  or  amounts 

^Q^^f  ^?- fi    vf  l'^®,^""'!®^  ^<?|  °'  already  allocated  to  the  Subaccounts  or 

1933.  Pacific  Mutual  is  the  depositor  ^^  ^^^^      ^.^^  .^^^^  allocated 

and  sponsor  of  the  Separate  Account.  .1  .  u  1  j  • 

A ^i:'!,^.,  „        ..u  4.1,       I-  r         U4  amounts  plus  any  amount  held  m 

Applicants  request  that  the  relief  sought  tj_  -r-    vx  »     i-   1 

.    iL-      11.  »u  f  Pacific  Mutual  s  oan  account  to  secure 

herein  also  apply  to  any  other  separate  contract  debt  mav  be  r«ferrpd  to  as  thp 

account  ("Other  Account")  established  ^""^'^f ^  ,\,\    %         I     li      f }. 

by  Pacific  Mutual  to  fund  the  Contracts,  ^°"''""'^*  ^^'Vf  J  "^^l  ^  allocated  to 

as  well  as  other  contracts  that  are  °"^  °'  .'"'f  °^  ^f  ^i!^lT""  k  °^  ^^ 

substantially  similar  in  all  material  ^Pf'^X  ^  J>t    r^  ^1 

respects  to  the  Contracts  ("Future  ^^^H^^i  *°  support  the  Contracts  or 
Contracts")  fixed  option,  which  is  funded  by 

3.  The  Separate  Account  currently  is  P^^*^'^  Mutual's  general  account, 
divided  into  eleven  subaccounts  7;  ^f  veral  annuity  payout  options, 
("Subaccounts"),  each  of  which  will  including  both  fixed  and  variable 
invest  solely  in  shares  of  a  payment  options,  are  available  under 
corresponding  series  of  Pacific  Select  ^"^  Contracts.  Each  Contract  also  \yill 
Fund  (the  "Fund"),  an  open-end  provide  for  a  death  benefit  if  the 
management  investment  company.  annuitant  dies  dunng  the  accumulation 
Other  series  of  the  Fund,  other  P«"°°-  Generally,  the  death  benefit  will 
investment  companies  or  series  of  other  «<^"«'  ^^«  g^^*^'"  °^  ^^^  ^°}^}  Purchase 
investment  companies,  or  other  payments  (less  prior  withdrawals),  or  (b) 
investment  vehicles  may  be  available  for  the  Contract  Value.  Death  benefits  may 
investment  in  the  ftiture  through  ^  *^*8"«''  ""O^""  certain  circumstances, 
additional  subaccounts  and/or  Other              ^-  Pacific  Mutual  incurs  certain  costs 
Accounts.  '"^  connection  with  the  distribution  of 

4.  PEN,  an  indirect  wholly-owned  the  Pacific  Portfolios  Contracts  and  the 
subsidiary  of  Pacific  Mutual,  will  serve  Pacific  One  Contracts.  No  sales  charges 
as  principal  underwriter  of  the  are  deducted  ft-om  purchase  payments 
Contracts.  PEN  is  registered  as  a  broker-  ""^^r  the  Contracts  prior  to  their 
dealer  under  the  Securities  Exchange  allocation  to  the  Contract  Value. 

Act  of  1934.  and  is  a  member  of  the  9  Purchase  payments  on  Pacific 

National  Association  of  Securities  Portfolios  Contracts  are  subject  to  a 

Dealers.  Inc.  ("NASD").  Applicants  contingent  deferred  sales  charge 

request  that  the  relief  sought  herein  also  ("CDSC")  on  withdrawals  prior  to 

apply  to  any  other  entity  that  is  annuitization.  The  CDSC  is  calculated 

registered  with  the  SEC  as  a  broker-  as  a  percentage  of  the  total  withdrawal 

dealer,  is  a  member  of  the  NASD  and  subject  to  the  CDSC  and.  in  the  case  of 

that  may.  in  the  future,  serve  as  the  partial  withdrawals,  is  deducted  firom 

principal  underwriter  of  the  Contracts  the  Contract  Value  remaining  after  the 

or  any  Future  Contracts.  Contract  owner  is  paid  the  amount 

5.  The  Contracts,  which  include  the  requested.  The  amount  of  the  CDSC 
Pacific  Portfolios  Contract  and  the  imposed  on  withdrawal  will  depend  on 
Pacific  One  Contract,  are  individual  the  "age"  of  the  amount  withdrawn  that 
flexible  premium  combination  fixed/  is  subject  to  the  CDSC,  as  follows: 
variable  annuity  contracts.  They  may  be 
purchased  on  a  non-tax  qualified  basis, 
or  in  connection  with  certain  retirement 
plans  that  qualify  for  special  federal 
income  tax  treatment  under  the  Internal 
Revenue  Code  of  1986. 

6.  Each  Contract  requires  certain 
minimum  initial  purchase  payments 


Age  of  payment 

Deferred  sales  charge 
(percent) 

1  

2 

3 

4 

5 

7 
7 
8 
5 
3 
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Age  of  payment 

Deferred  sales  charge 
(percent) 

6 

7  or  more  

1 
0 

A  purchase  payment  is  considered  to 
have  an  "age"  of  1  from  the  day  it  is 
effective  until  the  next  succeeding 
Contract  anniversary.  No  CDSC  is 
imposed  on  annuitized  Contract  Value 
or  in  connection  with  payment  of  death 
benefits.  Nor  will  a  CDSC  be  assessed  (a) 
on  earnings  under  a  Contract,  or  (b)  on 
withdrawals  in  any  Contract  year 
aggregating  up  to  10%  of  the  Contract 
owner's  purchase  payments  otherwise 
subject  to  a  CDSC,  measured  at  the  time 
of  withdrawal.  In  calculating  any  CDSC, 
or  in  calculating  the  10%  available  for 
^e  withdrawal.  Pacific  Mutual  will 
assume  that  a  Contract  owner's  earnings 
arjvwithdrawn  first,  followed  by  the 
Contract  owner's  purchase  payments  in 
the  order  in  which  they  are  paid.  Pacific 
Mutual  does  not  expect  that  the  CDSC 
will  be  sufficient  to  cover  the  sales 
expenses  of  Pacific  Portfolios  Contracts. 
Pacific  Mutual  will  pay  any  additional 
sales  expenses  relating  to  Pacific 
Portfolios  Contracts. 

10.  Pacific  One  Contracts  are  not 
subject  to  sales  charges.  Pacific  Mutual 
will  pay  sales  expenses  relating  to 
Pacific  One  Contracts  from  its  general 
account,  which  may  include  amounts 
derived  from  the  mortality  and  expense 
risk  charge. 

11.  Pacific  Mutual  may  deduct  a 
charge  for  premium  taxes.  The  tax  rates 
currently  range  from  1%  to  4%.  A 
premium  tax  may  be  imposed  upon 
purchase  payments  at  the  time  they  are 
made,  on  Contract  Value  upon  fully  or 
partial  withdrawals,  upon  annuitization, 
or  when  converted  into  another  benefit 
payment. 

12.  Pacific  Mutual  does  not  currently 
impose  a  transaction  charge  on  the 
Contracts  for  the  administrative  costs  of 
transfers  among  the  Subaccounts  and  to 
the  fixed  option,  and  withdrawals,  but 
reserves  the  right  to  do  so.  These 
charges  may  be  up  to  $15  on  each 
transfer  in  excess  of  15  transfers  in  any 
Contract  year,  and  $15  on  each  partial 
withdrawal  in  excess  of  15  partial 
withdrawals  in  any  Contract  year. 

13.  Pacific  Mutual  will  charge  an 
annual  fee  of  $40  against  each  Contract 
to  compensate  it  for  administering  the 
Contract,  maintaining  records,  and 
preparing  and  distributing  annual 
reports  and  statements.  The  annual  fee 
will  be  assessed  each  anniversary  of  the 
Contract  and  at  the  time  of  a  full 
withdrawal  of  any  Contract  Value  not 
annuitized  only  if,  in  either  case,  the 
Contract  Value  is  less  than  a  specified 


amount  on  that  date.  The  annual  fee  is 
guaranteed  not  to  increase  for  the  life  of 
the  Contract. 

14.  Pacific  Mutual  will  impose  a 
charge  against  the  assets  in  the  Separate 
Account  to  compensate  it  for  issuance 
and  administration  of  the  Contracts  and 
operation  of  the  Separate  Account.  This 
charge  will  accrue  daily  against  the 
value  of  the  net  assets  of  each 
Subaccount  attributable  to  the  Pacific 
Portfolios  and  Pacific  One  Contracts,  at 
an  annual  rate  guaranteed  for  the  life  of 
the  Contract  not  to  exceed  .15%. 

15.  Applicants  represent  that  the 
charges  for  administration  of  the 
Contracts  and  operation  of  the  Separate 
Account,  including  any  annual  fee,  the 
administrative  fee,  and  any  future 
transfer  or  withdrawal  transaction  fees, 
will  be  deducted  from  the  Subaccounts 
or  from  the  Contract  Value  allocated  to 
the  Subaccounts  in  reliance  on  rule 
26a-l  under  the  Act,  and  will  not  be 
greater  than  the  cost  of  the 
administrative  services  to  be  provided 
over  the  life  of  the  Contract.  Pacific 
Mutual  does  not  expect  or  intend  to 
make  a  profit  from  the  annual  fee, 
administrative  fee,  or  any  future  transfer 
or  withdrawal  transaction  fees. 

16.  Pacific  Mutual  proposes  to  assess 
a  charge  against  the  Contract  Value 
allocated  to  the  Subaccounts  to 
compensate  it  for  bearing  certain 
mortality  and  expense  risks  under  the 
Contracts.  The  aggregate  mortality  and 
expense  risk  charge  will  be  equal,  on  an 
annual  basis,  to  1.25%  of  the  value  of 
the  net  assets  in  each  Subaccount.  Of 
this  amount,  approximately  .80%  will 
be  charged  to  cover  mortality  risk  and 
approximately  .45%  will  be  charged  to 
cover  expense  risk.  This  rate  of  1.25% 
will  be  guaranteed  not  to  increase  for 
the  duration  of  a  Contract. 

17.  The  mortality  risk  arises  from 
Pacific  Mutual's  contractual  obligation, 
where  a  Contract  owner  selects  an 
annuity  option  with  a  life  contingency, 
to  make  periodic  annuity  payments 
regardless  of  how  long  all  annuitants  or 
any  individual  annuitant  lives.  Contract 
owners  are  thus  assured  that  neither  an 
annuitant's  greater-than-expected 
longevity  nor  a  greater-than-expected 
improvement  in  life  expectancy 
generally  will  adversely  affect  the 
number  or  amount  of  annuity  payments 
the  annuitant  will  receive  under  the 
Contracts.  Where  a  Contract  has  been 
purchased  and  a  life  contingency 
annuity  option  selected,  this  eliminates 
the  annuitant's  risk  of  outliving  the 
accumulated  funds.  Pacific  Mutual 
assumes  a  mortality  risk  in  connection 
with  payment  of  the  death  benefit  under 
each  Contract  because  the  death  benefit 
could  exceed  the  Contract  Value.  Pacific 


Mutual  also  incurs  a  mortality  risk  in 
connection  with  the  "step-up"  of  the 
guaranteed  minimum  amount  of  death 
benefits  under  each  Contract  under 
certain  circumstances.  There  is  no  extra 
charge  for  this  guarantee.  The  expense 
risk  assumed  by  Pacific  Mutual  is  that 
its  actual  expenses  in  issuing  and 
administering  the  Contracts  and 
operating  the  Separate  Account  will 
exceed  the  amount  anticipated  or 
recovered  through  the  annual 
administrative  charges. 

18.  If  the  mortality  and  expense  risk 
charge  is  insufficient  to  cover  the 
assumed  risk,  Pacific  Mutual  will  bear 
the  loss.  Conversely,  if  the  mortality  and 
expense  risk  charge  exceeds  the  amount 
necessary  to  cover  the  assumed  risk,  the 
excess  may  be  used  for,  among  other 
things,  the  payment  of  distribution, 
sales,  and  other  expenses.  Pacific 
Mutual  currently  anticipates  a  profit 
from  the  mortality  and  expense  risk 
charge. 

Applicants'  Legal  Analysis 

1.  Applicants  request  an  exemption 
under  section  6(c)  of  the  Act  from 
sections  26(a)(2)(C)  and  27(c)(2)  of  the 
Act  to  permit  the  deduction  of  a 
mortality  and  expense  risk  charge  from 
the  assets  of  the  Separate  Account  or 
any  Other  Account  under  the  Contracts 
or  Future  Contracts. 

2.  Sections  26(a)(2)(C)  and  27(c)(2),  in 
relevant  part,  prohibit  a  principal 
underwriter  for,  or  depositor  of,  a 
registered  unit  investment  trust  from 
selling  periodic  payment  plan 
certificates  unless  the  proceeds  of  all 
payments,  other  than  sales  loads,  on 
such  certificates  are  deposited  with  a 
qualified  trustee  or  custodian,  within 
the  meaning  of  section  26(a)(1),  and  are 
held  under  arrangements  that  prohibit 
any  payment  to  the  depositor  or 
principal  underwriter  except  a 
reasonable  fee,  as  the  SEC  may 
prescribe,  for  performing  bookkeeping 
and  other  administrative  duties 
normally  performed  by  the  trustee  or 
custodian.  Pacific-Mutual's  deduction  of 
a  mortality  and  expense  risk  charge 
from  the  assets  of  the  Separate  Account 
may  be  deemed  to  be  a  payment 
prohibited  by  sections  26(a)(2)(C)  and 
27(c)(2). 

3.  Section  6(c)  authorizes  the  SEC.  by 
order  upon  application,  to  conditionally 
or  unconditionally  grant  an  exemption 
from  any  provision  of  the  Act,  or  any 
rule  or  regulation  promulgated 
thereunder,  if  and  to  the  extent  that 
such  exemption  is  necessary  or 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 


intended  by  the  policy  and  provisions  of 
the  Act. 

4.  Applicants  believe  that  the 
requested  order  meets  the  standards  of 
section  6(c).  With  respect  to  the 
exemption  requested  in  connection  with 
any  CHher  Account  and/or  Future 
Contracts,  applicants  believe  that  the 
requested  order  would  promote 
efficiency  and  competitiveness  in  the 
market  for  variable  annuities  by 
reducing  the  administrative  costs  and 
delay  incurred  by  Pacific  Mutual  in 
seeking,  what  is  essentially,  redundant 
relief.  Applicants  believe  that  no 
incremental  benefit  or  protection  would 
inure  to  investors  if  Pacific  Mutual  were 
required  to  seek  such  further  exemptive 
relief. 

5.  Applicants  believe  that  Pacific 
Mutual  is  entitled  to  reasonable 
compensation  for  its  assumption  of 
mortality  and  expense  risks.  Applicants 
represent  that  the  proposed  mortality 
and  expense  risk  charge  is  consistent 
with  the  protection  of  investors  because 
it  is  a  reasonable  and  proper  insurance 
charge.  The  charge  is  a  reasonable  one 
to  compensate  Pacific  Mutual  for  the 
risks  that:  (a)  Armuitants  under  the 
Contracts  will  live  longer  individually 
or  as  a  group  than  has  been  anticipated 
in  setting  the  annuity  rates  guaranteed 
in  the  Contracts;  (b)  the  Contract  Value 
will  be  less  than  the  death  benefit;  and 
(c)  administrative  expenses  will  be 
greater  than  amounts  derived  from  the 
administrative  charges. 

6.  Pacific  Mutual  represents  that  the 
1.25%  mortality  and  expense  risk 
charge  under  the  Contracts  is  within  the 
range  of  industry  practice  for 
comparable  annuity  products.  This 
representation  is  based  upon  Pacific 
Mutual's  analysis  of  publicly  available 
information  about  similar  industry 
products,  taking  into  consideration  such 
factors  as  the  current  charge  levels, 
existence  of  charge  level  guarantees,  any 
death  benefit  guarcntees,  guaranteed 
annuity  rates,  and  other  policy  options. 
Pacific  Mutual  will  maintain  at  its 
administrative  offices,  and  make 
available  to  the  SEC  upon  request,  a 
memorandum  setting  forth  in  detail  the 
products  analyzed  in  the  course  of,  and 
the  methodology  and  results  of,  its 
comparative  survey. 

7.  Pacific  Mutual  also  represents  that 
the  mortality  and  expense  risk  charge 
under  any  Future  Contract  will  be 
within  the  range  of  industry  practice  for 
comparable  annuity  products  at  the  time 
such  Future  Contract  is  first  offered. 
Pacific  Mutual  will  maintain  at  its 
administrative  offices,  and  make 
available  to  the  SEC  upon  request,  a 
memorandum  setting  forth  in  detail  the 
products  analyzed  in  the  course  of,  and 


the  methodology  and  results  of,  its 
comparative  survey  undertaken  in 
connection  with  such  Future  Contract. 

8.  Applicants  acknowledge  that,  if  a 
profit  is  realized  from  a  mortality  and 
expense  risk  charge,  all  or  a  portion  of 
such  profit  may  be  available  to  pay 
Pacific  Mutual's  distribution  expenses. 
Pacific  Mutual  has  concluded  that  there 
is  a  reasonable  likelihood  that  the 
proposed  distribution  financing 
arrangements  for  the  Contract  will 
benefit  the  Separate  Account  or  Other 
Accounts  and  the  Contract  ovvmers.  The 
basis  for  that  conclusion  is  set  forth  in 

a  memorandum  that  will  be  maintained 
by  Pacific  Mutual  at  its  administrative 
offices  and  will  be  made  available  to  the 
SEC  upon  request.  Pacific  Mutual  will 
not  offer  any  Future  Contract  subject  to 
a  mortality  and  expense  risk  charge 
unless  and  until  it  has  concluded  that 
there  is  a  reasonable  likelihood  that  the 
distribution  financing  arrangements 
proposed  for  such  Future  Contract  will 
benefit  the  Separate  Account  or  the 
applicable  Other  Account  and  the 
owners  of  such  Future  Contract.  Pacific 
Mutual  will  maintain  at  its 
administrative  offices,  and  will  make 
available  to  the  SEC  upon  request,  a 
memorandum  setting  forth  the  basis  for 
that  conclusion. 

9.  Pacific  Mutual  represents  that  the 
Separate  Account  and  any  other 
Account  will  invest  only  in  those 
management  investment  companies  that 
undertake,  in  the  event  such  company 
should  adopt  a  plan  under  rule  12b-l 
under  the  Act  to  finance  distribution 
expenses,  to  have  a  board  of  directors 
(or  trustees),  a  majority  of  whom  are  not 
"interested  persons"  of  such  company, 
formulate  and  approve  any  such  plan. 

Conclusion 

For  the  reasons  set  forth  above, 
applicants  believe  that  the  requested 
exemption  is  necessary  or  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  Act. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 
Deputy  Secretary. 
|FR  Doc.  95-15502  Filed  6-23-95;  8:45  am) 
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[Investment  Company  Act  Release  No. 
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Smith  Barney  Shearson  FtyUV^  Trust; 
Notice  of  Application 

June  19, 1995. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  for 

Deregistration  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPLICANT:  Smith  Barney  Shearson 
FMA'~  Trust. 

RELEVANT  ACT  SECTION:  Section  8(f). 
SUMMARY  OF  APPLICATION:  Applicant 
requests  an  order  declaring  it  has  ceased 
to  be  an  investment  company. 
FILING  DATE:  The  application  was  filed 
on  May  24, 1995. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  ihe  SEC's 
Secretary  and  serving  applicant  v«rith  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on  July 
17, 1995,  and  should  be  accompanied 
by  proof  of  service  on  the  applicant,  in 
the  form  of  an  affidavit  or,  for  lawyers, 
a  certificate  of  service.  Hearing  requests 
should  state  the  nature  of  the  writer's 
interest,  the  reason  for  the  request,  and 
the  issues  contested.  Persons  may 
request  notification  of  a  hearing  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  NW.,  Washington,  DC  20549. 
Applicant,  388  Greenwich  Street,  New 
York,  New  York  10013. 
FOR  FURTHER  INFORMATION  CONTACT: 
Diane  L.  Titus,  Paralegal  Specialist,  at 
(202)  942-0584,  or  C.  David  Messman. 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant  is  an  open-end 
management  investment  company 
organized  as  a  business  trust  under  the 
laws  of  the  Commonwealth  of 
Massachusetts.  On  November  11,  1991, 
applicant  registered  under  the  Act,  and 
on  November  12, 1991,  applicant  filed 
a  registration  statement  under  section 
8(b)  of  the  Act  and  under  the  Securities 
Act  of  1993.  Applicant's  Registration 
Statement  became  effective  on  January 
24,  1992. 
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2.  Applicant  never  made  a  public 
offering  of  its  shares.  Applicant's  only 
shareholder  was  its  sponsor,  Shearson 
Lehman  Brothers,  which  invested 
$100,000  in  applicant  as  initial  capital. 

3.  The  Trustees  of  applicant, 
including  the  Trustees  who  are  not 
interested  persons,  unanimously 
approved  a  Plan  of  Dissolution. 
Liquidation  and  Termination  (the 
"Plan")  providing  for  the  dissolution  of 
applicant,  the  liquidation  of  the 
applicant's  assets  and  the  distribution  of 
all  proceeds  of  such  liquidation. 
Applicant's  sole  shareholder  approved 
the  Plan  on  July  21, 1994.  Pursuant  to 
the  Plan,  applicant's  net  assets  were 
distributed  in  cash  to  applicant's  sole 
shareholder. 

4.  No  expenses  of  the  Plan  were  borne 
by  the  shareholders  of  applicant.  All 
such  expenses  were  borne  by 
applicant's  adviser  and  administrator. 
Applicant  has  no  known  debts  or  other 
liabilities  which  remain  outstanding. 

5.  Applicant  has  no  shareholders  and 
no  assets.  Applicant  is  not  a  party  to  any 
litigation  or  administrative  proceeding. 
Applicant  is  not  engaged  in,  nor  does  it 
propose  to  engage  in,  any  business 
activities  other  than  those  necessary  to 
wind  up  its  affairs.  Applicant  intends  to 
file  a  Certificate  of  Cancellation  with  the 
Commonwealth  of  Massachusetts  to 
terminate  its  existence. 

For  the  SEC.  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
(FR  Doc.  95-15503  Filed  6-23-95;  8:45  am) 

BILUNG  COOE  8010-01-M 

[Rel.  No.  IC-21151;  812-9484] 

American  Partners  Life  Insurance 
Company,  et  al. 

)une  20,  1995. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  for 

Exemption  under  the  Investment 

Company  Act  of  1940  (the  "Act"'). 

APPLICANTS:  American  Partners  Life 
Insurance  Company  ("American 
Partners  Life").  APL  Variable  Annuity 
Account  1  (the  "Variable  Account"), 
and  American  Express  Financial 
Advisors  Inc.  ("American  Express 
Financial"). 

RELEVANT  ACT  SECTIONS:  Order  requested 
linder  section  6(c)  of  the  Act  that  would 
exempt  applicants  from  sections 
26(a)(2)(C)  and  27(c)(2)  of  the  Act. 
SUMMARY  OF  APPLICATION:  Applicants 
request  an  order  to  permit  American 
Partners  Life  to  deduct  a  mortality  and 


expense  risk  charge  from  the  assets  of 
the  Variable  Account  in  connection 
with  the  offering  of  certain  flexible 
premium  individual  deferred  variable 
annuity  contracts  as  well  as  other 
variable  annuity  contracts. 
FILING  DATE:  The  application  was  filed 
on  February  16.  1995.  and  amended  on 
June  6.  1995. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on  July 
17.  1995.  and  should  be  accompanied 
by  proof  of  service  on  applicants,  in  the 
form  of  an  affidavit  or,  for  lawyers,  a 
certificate  of  service.  Hearing  requests 
should  state  the  nature  of  the  writer's 
interest,  the  reason  for  the  request,  and 
the  issues  contested.  Persons  may 
request  notification  of  a  hearing  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC.  450  5th 
Street  N.W..  Washington.  D.C.  20549. 
Applicants,  c/o  Mary  Ellyn  Minenko, 
Counsel,  American  Partners  Life 
Insurance  Company,  IDS  Tower  10, 
Minneapolis,  MN  55440. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  M.  Curtis,  Senior  Counsel,  at 
(202)  942-0563,  or  Robert  A.  Robertson, 
Branch  Chief,  (202)  942-0564  (Office  of 
Investment  Company  Regulation, 
Division  of  Investment  Management). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicants'  Representations 

1.  American  Partners  Life  is  a  wholly- 
owned  subsidiary  of  IDS  Life  Insurance 
Company  ("IDS  Life").  IDS  Life  is  a 
stock  life  insurance  company  organized 
under  the  laws  of  the  State  of 
Minnesota.  IDS  Life  is  a  wholly-owned 
subsidiary  of  American  Express 
Financial  Corporation,  a  Delaware 
corporation. 

2.  The  Variable  Account  was 
established  as  a  separate  account  under 
the  laws  of  the  State  of  Arizona  to  fund 
variable  annuities  issued  by  American 
Partners  Life.  The  Variable  Account  is 
registered  as  a  unit  investment  trust 
under  the  Act.  The  Variable  Account 
has  filed  with  the  SEC  a  registration 
statement  on  Form  N— 4  in  connection 
with  the  offering  of  certain  flexible 
premium  individual  deferred  variable 
annuity  contracts  ("Contracts")  issued 
by  American  Partners  Life.  The  Variable 


Account  will  be  used  to  fund  these 
Contracts. 

3.  Applicants  request  that  exemptive 
relief  permit  the  deduction  of  a 
mortality  and  expense  risk  charge  from 
the  assets  of  any  subaccounts  or  variable 
accounts  established  by  APL  to  support 
future  individual  deferred  variable 
annuity  contracts  that  are  substantially 
similar  in  all  material  respects  to  the 
Contract. 

4.  Each  subaccount  of  the  Variable 
Account  will  invest  solely  in  the  shares 
of  one  of  the  corresponding  funds  of  a 
registered  investment  company  (the 
"Funds").  Currently,  there  are  six 
subaccounts  that  will  invest  in  the 
shares  of  six  corresponding  Funds.  The 
Funds  currently  available  for 
investment  by  the  subaccounts  are 
registered  open-end  management 
investment  companies  managed  by  IDS 
Life.  American  Partners  Life  plans  to 
create  additional  subaccounts  and/or 
variable  accounts  to  invest  in  additional 
Funds  which  will  be  available  as  future 
investment  options. 

5.  American  Express  Financial  is  the 
principal  underwriter  of  the  Variable 
Account.  American  Express  Financial  is 
registered  as  a  broker-dealer  under  the 
Securities  Exchange  Act  of  1934  and  is 

a  member  of  the  National  Association  of 
Securities  Dealers.  Inc. 

6.  The  Contracts  are  individual 
deferred  combination  fixed/variable 
annuity  contracts.  The  Contracts  allow 
the  owners  to  elect  to  have  contract 
values  accumulate  in  the  Variable 
Account  as  well  as  in  a  fixed  account. 

7.  Contract  owners  must  make  an 
initial  lump  sum  purchase  payment  or 
set  up  installment  payments.  Contract 
owners  may  make  additional  purchase . 
payments  under  the  Contracts.  The 
initial  purchase  payment  must  be  at 
least  $2,000  for  nonqualified  Contracts 
and  $1,000  for  qualified  Contracts.  The 
installment  payments  must  be  set  up  for 
at  least  $100  monthly  or  $50  biweekly. 
Installment  payments  must  total  at  least 
$1000  in  the  first  year.  After  making  the 
initial  purchase  payment  or  setting  up 
the  installment  payments.  Contract 
owners  may  make  additional  payments 
of  at  least  $100  for  nonqualified  and 
qualified  Contracts.  The  maximum  first 
year  payment(s)  is  $1  million  up  to  age 
75;  $500,000  for  ages  76-85;  and 
$50,000  for  ages  86-90.  The  maximum 
is  based  on  the  Contract  owner's  age  or 
the  age  of  the  annuitant  (whomever  is 
older)  on  the  effective  date  of  the 
Contract.  The  maximum  payment  for 
each  subsequent  year  is  $50,000. 
American  Partners  Life  reserves  the 
right  to  increase  maximum  limits  or 
reduce  age  limits.  The  Contracts  provide 
for  allocation  of  purchase  payments  to 


the  subaccounts  of  the  Variable  Account 
and/or  to  a  fixed  account  in  even  1% 
increments.  There  is  no  minimum  value 
requirement  of  a  Contract  owner's 
investment  in  a  subaccount  of  the 
Variable  Account  or  in  the  fixed 
account. 

8.  Prior  to  the  annuity  start  date,  the 
Contract  owner  can.  at  any  time, 
surrender  all  or  part  of  the  Contract 
value  held  in  one  or  more  of  the 
subaccounts  of  the  Variable  Account 
and  the  fixed  account.  There  is  no 
charge  for  a  partial  or  total  surrender. 
Upon  retirement,  annuity  payments  will 
be  made  on  a  fixed  basis.  Retirement 
benefits  may  be  made  in  a  lump  sum. 
under  one  of  five  annuity  payment 
plans  or  under  any  other  arrangement 
acceptable  to  American  Partners  Life. 

9.  American  Partners  Life  will  assess 
an  annual  contract  administrative 
charge  of  $30  for  the  Contracts  on  each 
contract  anniversary.  American  Partners 
Life  waives  this  contract  administrative 
charge  for  any  contract  year  where  the 
total  purchase  payments  (less  partial 
surrenders)  on  the  current  contract 
anniversary  is  $10,000  or  more  or  if, 
during  the  contract  year,  a  death  benefit 
is  payable  or  the  Contract  is  surrendered 
in  full.  This  charge  reimburses 
American  Partners  Life  for  the 
administrative  services  attributable  to 
the  Contracts.  The  annual  contract 
administrative  charge  does  not  apply 
after  retirement  payments  begin.  This 
charge  represents  reimbursement  for 
only  the  actual  administrative  costs 
expected  to  be  incurred  over  the  life  of 
the  Contracts.  American  Partners  Life 
reserves  the  right  to  increase  the 
administrative  charges  up  to  $50  if 
warranted  by  the  expenses  incurred. 
American  Partners  Life  also  reserves  the 
right  to  assess  the  contract 
administrative  charge  against  all 
Contracts. 

10.  American  Partners  Life  and  the 
Variable  Account  rely  on  rules  O-l(e). 
6c-8,  26a-l.  and  26a-2  under  the  Act  in 
connection  with  the  deduction  of  the 
contract  administration  charge  and 
certain  other  charges  under  the 
Contracts.  American  Partners  Life  does 
not  expect  to  profit  from  the  contract 
administrative  charge.  In  some  cases, 
American  Partners  Life  may  expect  to 
incur  lower  sales  and  administrative 
expenses  or  perform  fewer  services.  In 
those  cases,  American  Partners  Life 
may,  in  its  discretion,  reduce  or 
eliminate  the  contract  administrative 
charge.  American  Partners  Life  expects 
this  to  occur  infrequently,  if  at  all. 

11.  Prior  to  the  annuity  start  date,  the 
Contract  owner  can,  at  any  time,  transfer 
all  or  part  of  the  contract  value  held  in 
one  or  more  of  the  subaccounts  of  the 


Variable  Account  and  fixed  account  to 
another  one  or  more  of  the  subaccounts. 
The  minimum  amount  to  be  transferred 
to  any  one  subaccount  is  $100. 
American  Partners  Life  reserves  the 
right  to  impose  or  change  limits  to 
amount  and  frequency  of  transfers. 
There  is  no  charge  for  the  first  12 
transfers  in  a  contract  year,  but 
American  Partners  Life  will  charge  $25 
for  each  transfer  in  excess  of  12. 

12.  American  Partners  Life  will  make 
a  charge  against  the  contract  value  for 
any  premium  taxes  to  the  extent  the 
taxes  are  payable.  No  charges  are 
currently  made  for  federal,  state  or  local 
taxes  other  than  premium  taxes. 
American  Partners  Life  reserves  the 
right  to  deduct  such  taxes  from  the 
Variable  Account  in  the  future. 

13.  To  compensate  American  Partners 
Life  for  assuming  mortality  and  expense 
risks,  it  will  apply  a  daily  mortality  and 
expense  risk  charge  to  the  Variable 
Account.  This  charge  equals  1%  of  the 
average  daily  net  assets  of  the 
subaccounts  of  the  Variable  Account  on 
an  annual  basis.  American  Partners  Life 
estimates  that  approximately  two-thirds 
of  this  charge  is  for  assumption  of  the 
mortality  risk  and  one-third  is  for  the 
assumption  of  the  expense  risk.  This 
charge  cannot  be  increased  during  the 
life  of  the  Contracts. 

14.  American  Partners  Life  assumes 
certain  mortality  risks  by  its  contractual 
obligation  to  continue  to  make 
retirement  payments  for  the  entire  life  of 
the  annuitant  under  annuity  obligations 
which  involve  life  contingencies.  This 
assures  each  annuitant  that  neither  the 
annuitant's  own  longevity  nor  an 
improvement  in  life  expectancy 
generally  will  have  an  adverse  effect  on 
the  retirement  payments  received  under 
the  Contracts.  This  relieves  the 
annuitant  from  the  risk  of  outliving  the 
amounts  accumulated  for  retirement. 
American  Partners  Life  assumes 
additional  mortafity  and  certain  expense 
risks  under  the  Contracts  by  its 
contractual  obligation  to  pay  a  death 
benefit  in  a  lump  sum  (or  in  the  form 

of  an  annuity  payment  plan)  upon  the 
death  of  the  owner  or  the  annuitant 
prior  to  the  annuity  start  date.  In 
addition,  American  Partners  Life 
assumes  an  expense  risk  because  the 
contract  administrative  charge  may  be 
insufficient  to  cover  actual 
administrative  expenses. 

15.  If  the  contract  administrative 
charge  and  the  mortality  and  expense 
risk  charge  are  insufficient  to  cover  the 
expenses  and  costs  assumed,  the  loss 
will  be  borne  by  American  Partners  Life. 
Conversely,  if  the  amount  deducted 
proves  more  than  sufficient,  the  excess 
will  represent  a  profit  to  American 


Partners  Life.  American  Partners  Iwfe 
does  expect  to  profit  from  the  mortality 
and  expense  risk  charge. 

Applicants'  Legal  Analysis 

1.  Applicants  request  an  exemption 
under  section  6(c)  of  the  Act  from 
sections  26(a)(2)(C)  and  27(c)(2)  of  the 
Act  to  permit  the  deduction  of  a 
mortality  and  expense  risk  charge  from 
the  assets  of  the  Separate  Account  under 
the  Contracts. 

2.  Sections  26(a)(2)(C)  and  27(c)(2)  of 
the  Act  prohibit  a  registered  unit 
investment  trust  and  any  depositor 
thereof  or  underwriter  therefor  from 
selling  periodic  payment  plan 
certificates  unless  the  proceeds  of  all 
payments  (except  such  amounts  as  are 
deducted  for  sales  load)  are  deposited 
with  a  trustee  or  custodian  having  the 
qualifications  prescribed  by  Section 
26(a)(1)  of  the  Act  and  held  under  an 
agreement  which  provides  that  no 
payment  to  the  depositor  or  principal 
underwriter  shall  be  allowed  except  as 
a  fee,  not  exceeding  such  reasonable 
amount  as  the  SEC  may  prescribe,  for 
bookkeping  and  other  administrative 
services.  American  Partners  Life's 
deduction  of  a  mortality  and  expense 
risk  charge  from  the  assets  of  the 
Variable  Account  may  be  deemed  to  be 
a  payment  prohibited  by  sections 
26(a)(2)(c)  and  27(c)(2). 

3.  Section  6(c)  authorizes  the  SEC  to 
exempt  any  person,  security,  or 
transaction,  or  any  class  or  classes  of 
persons,  securities,  or  transactions  from 
the  provisions  of  the  Act  and  the  rules 
promulgated  thereunder  if  and  to  the 
extent  that  such  exemption  is  necessary 
or  appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act. 

4.  Applicants  represent  that  the 
requested  relief  is  appropriate  in  the 
public  interest  because  it  would 
promote  competitiveness  in  the  variable 
annuity  market  by  eliminating  the  need 
for  American  Partners  Life  to  file 
redundant  exemptive  applications, 
thereby  reducing  its  administrative 
expenses  and  maximizing  the  efficient 
use  of  its  resources.  The  delay  and 
expense  involved  in  having  to  request 
exemptive  relief  repeatedly  would 
impair  American  Partners  Life's  ability 
to  effectively  take  advantage  of  business 
opportunities  that  arise.  Applicants 
represent  that,  for  the  same  reasons,  the 
requested  relief  is  consistent  with  the 
purposes  of  the  Act  and  the  protection 
of  investors.  If  American  Partners  Life 
were  required  to  seek  exemptive  relief 
repeatedly  with  respect  to  the  same 
issues  addressed  in  this  application. 
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investors  would  not  receive  any  benefit 
or  additional  protection  thereby.  Indeed, 
they  might  be  disadvantaged  as  a  result 
of  American  Partners  Life's  increased 
overhead  expenses. 

5.  Applicants  represent  that  the  level 
of  the  mortality  and  expense  risk  charge 
is  within  the  range  of  industry  practice 
for  comparable  variable  annuity 
products.  American  Partners  Life  has 
reviewed  publicly  available  information 
about  other  annuity  products  taking  into 
consideration  such  factors  as  current 
charge  levels,  charge  guarantees,  sales 
loads,  surrender  charges,  availability  of 
funds,  investment  options  available 
under  annuity  contracts,  and  market 
sector.  American  Partners  Life 
represents  that  it  will  maintain  at  its 
executive  office,  and  make  available  on 
request  of  the  SEC  or  its  staff,  a 
memorandum  setting  forth  its  analysis, 
including  its  methodology  and  results. 

6.  American  Partners  Life  has 
concluded  that  there  is  a  reasonable 
likelihood  that  the  proposed 
distribution  financing  arrangements 
made  with  respect  to  the  Contracts  will 
benefit  the  Variable  Account  and 
investors  in  the  Contracts.  The  basis  for 
such  conclusion  is  set  forth  in  a 
memorandum  which  will  be  maintained 
by  American  Partners  Life  at  its  service 
office  and  will  be  available  to  the  SEC 
or  its  staff  on  request. 

7.  American  Partners  Life  represents 
thaf  the  Variable  Account  will  invest 
only  in  an  underlying  mutual  fund 
which,  in  the  event  it  should  adopt  any 
plan  under  rule  12b-l  of  the  Act  to 
finance  distribution  expenses,  would 
have  such  a  plan  formulated  and 
approved  by  a  board  of  directors,  a 
majority  of  the  members  of  which  are 
not  interested  persons  of  such  fund 
within  the  meaning  of  Section  2(a)(19) 
of  the  Act. 

Conclusion 

For  the  reasons  set  forth  above, 
applicants  believe  that  the  requested 
exemption  is  necessary  or  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  Act. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  pursuant  to  delegated 
authority- 
Margaret  H.  McFarland, 
Deputy  Secretary. 
(PR  Doc.  95-15570  Filed  6-23-95:  8:45  am) 

HLUNG  CODE  8010-01-M 


[Rel.  No.  IC-21154;  811-4887] 

SLH  Convertible  Securities  Fund; 
Notice  of  Application 

June  20, 1995. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  for 

Deregistration  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPLICANT:  SLH  Convertible  Securities 
Fund. 

RELEVANT  ACT  SECTION:  Order  requested 
under  section  8(f). 
SUMMARY  OF  APPLICATION:  Applicant 
seeks  an  order  declaring  it  has  ceased  to 
be  an  investment  company. 
FILING  DATES:  The  application  was  filed 
on  May  23.  1995  and  amended  on  June 
26.  1995. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on  July 
17, 1995,  and  should  be  accompanied 
by  proof  of  service  on  the  applicant,  in 
the  form  of  an  affidavit  or.  for  lawyers, 
a  certificate  of  service.  Hearing  requests 
should  state  the  nature  of  the  writer's 
interest,  the  reason  for  the  request,  and 
the  issues  contested.  Persons  may 
request  notification  of  a  hearing  by 
vkTiting  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  N.W.,  Washington,  D.C.  20549. 
Applicant,  388  Greenwich  Street,  New 
York,  NY  10013. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marianne  H.  Khawly,  Staff  Attorney,  at 
(202)  942-0562.  or  C.  David  Messman, 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant  is  a  registered  open-end. 
diversified,  management  investment 
company  under  the  Act  and  is  organized 
as  a  business  trust  under  the  laws  of  the 
Commonwealth  of  Massachusetts.  On 
October  24. 1986.  applicant  filed  a 
Notification  of  Registration  on  Form  N- 
8A  pursuant  to  section  8(a)  of  the  Act 
and  a  registration  statement  on  Form  N- 
1 A  under  section  8(b)  of  the  Act  and 


under  the  Securities  Act  of  1933.  The 
registration  statement  was  declared 
effective  on  February  6. 1987  and 
applicant's  initial  public  offering 
commenced  shortly  thereafter. 

2.  On  March  27.  1990.  applicant's 
Board  of  Trustee  (the  "Board") 
unanimously  determined  that 
applicant's  continuation  was  no  longer 
in  the  best  interest  of  applicant  or  its 
shareholders.  The  Board  determined 
that  applicant's  shareholders  would  be 
better  served  by  a  liquidation  of 
applicant's  assets.  In  making  this 
determination,  the  Board  considered  a 
number  of  factors  including  the 
relatively  small  size  of  applicant's 
assets,  applicant's  resulting  high 
expense  ratio,  and  the  improbability 
that  sales  of  applicant's  shares  could  be 
increased  to  raise  applicant's  assets  to  a 
more  viable  level.  The  Board  voted  to 
approve  an  Agreement  and  Plan  of 
Liquidation  and  Termination  (the 
"Plan")  whereby  the  assets  of  applicant 
would  be  distributed  in  cash  to 
applicant's  shareholders  in  complete 
liquidation  of  applicant  on  June  13, 
1990  (the  "Liquidation  Date"). 

3.  On  March  28,  1990.  preliminary 
and  definitive  proxy  materials  were 
filed  with  the  SEC.  On  April  11,  1990, 
definitive  proxy  materials  were 
distributed  to  applicant's  shareholders. 
On  June  13,  1990,  applicant's 
shareholders  approved  the  Plan. 

4.  On  the  Liquidation  Date, 
immediately  preceding  the  liquidation, 
applicant  had  a  total  of  380,315.076 
shares  of  beneficial  interest  outstanding. 
At  such  time,  applicant's  aggregate  and 
per  share  net  asset  value  was 
$3,460,867.19  and  $9.10,  respectively. 

5.  On  the  Liquidation  Date,  applicant 
reduced  its  assets  to  cash  and 
transferred  the  proceeds  to  its 
shareholders  at  fair  market  value  in 
cancellation  of  their  shares.  All  assets  of 
applicant  were  distributed  to  applicant's 
shareholders  in  connection  with  the 
liquidation  after  the  payment  of  all 
outstanding  obligations,  taxes,  and  other 
accrued  or  contingent  liabilities.  No 
sales  charge  was  imposed  in  connection 
with  the  transaction. 

6.  All  expenses  incurred  in 
connection  with  applicant's  liquidation 
was  borne  by  the  Smith  Barney  Inc., 
formerly  Shearson  Lehman  Brothers  Inc. 
("Shearson"),  applicant's  principal 
underwriter.  Such  expenses,  totalling 
$90,000.  including  legal,  accounting, 
printing,  and  administrative  fees.  At  the 
time  of  its  liquidation,  applicant  had 
amortized  all  but  approximately  $49,370 
of  its  organizational  expenses.  Such 
organizational  expenses  were  absorbed 
by  Shearson. 


7.  As  of  the  date  of  the  application, 
applicant  had  no  assets,  debts,  or 
shareholders.  Applicant  is  not  a  party  to 
any  litigation  or  administrative 
proceeding.  Applicant  is  neither 
engaged  in  nor  proposes  to  engage  in 
any  business  activities  other  than  those 
necessary  for  the  winding-up  of  its 
affairs. 

8.  Applicant  will  terminate  its 
existence  as  a  business  trust  under 
Massachusetts  l&w. 

For  the  SEC.  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  95-15571  Filed  6-23-95;  8:45  am) 
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[Pel.  No.  10-21153;  No.  812-9498] 

United  of  Omaha  Life  Insurance 
Company,  et  ai. 

June  20. 1995. 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission"). 
ACTION:  Notice  of  application  for  an 
order  under  the  Investment  Company 
Act  of  1940  ("1940  Act"). 

APPUCANTS:  United  of  Omaha  Life 
Insurance  Company  ("United  of 
Omaha"),  United  of  Omaha  Separate 
Account  C  ("Separate  Account")  and  . 
Mutual  of  Omaha  Investors  Services, 
Inc.  ("Services"). 

RELEVANT  1940  ACT  SECTIONS:  Order 
requested  under  Section  6(c)  of  the  1940 
Act  granting  exemptions  from  the 
provisions  of  Sections  2(a)(32),  22(c), 
26(a)(2)(C),  27(c)(1),  and  27(c)(2)  of  the 
1940  Act  and  Rule  22c-l  thereunder. 
SUMMARY  OF  APPLICATION.  Applicants 
seek  an  order  to  permit  the  deduction  of 
a  mortality  and  expense  risk  charge  and 
an  enhanced  death  benefit  charge  from 
the  assets  of  the  Separate  Account  or 
any  other  separate  account  ("Other 
Accounts")  established  by  United  of 
Omaha  to  support  certain  flexible 
premium  individual  deferred  variable 
annuity  contracts  ("Contracts")  as  well 
as  other  variable  annuity  contracts  that 
are  substantially  similar  in  all  material 
respects  to  the  Contracts  ("Future 
Contracts").  In  addition.  Applicants 
propose  that  the  order  extend  to  any 
broker-dealer  other  than  Services,  that 
may  in  the  future  serve  as  principal 
underwriter  for  the  Contracts  or  Future 
Contracts,  the  same  exemptions  granted 
to  Services  ("Future  Broker-Dealers '). 
Any  such  broker-dealer  will  register 
under  the  Securities  Exchange  Act  of 
1934  ("1934  Act")  as  a  broker-dealer 
and  will  be  a  member  of  the  National 


Association  of  Securities  Dealers,  Inc. 
("NASD"). 

FILING  DATE:  The  application  was  filed 
on  February  27. 1995,  and  was  amended 
and  restated  on  June  12. 1995. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  Application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the  SEC's 
Secretary  and  serving  Applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on  July 
14, 1995,  and  should  be  accompanied 
by  proof  of  service  on  Applicants  in  the 
form  of  an  affidavit  or,  for  lawyers,  a 
certificate  of  service.  Hearing  requests 
should  state  the  nature  of  the  requester's 
interest,  the  reason  for  the  request,  and 
the  issues  contested.  Persons  may 
request  notification  of  a  hearing  by 
writing  to  the  Secretary  of  the  SEC. 
ADDRESSES:  Secretary,  Securities  and 
Exchange  Commission.  450  5th  Street, 
NW.,  Washington,  DC  20549. 
Applicants,  Thomas  J.  McCusker,  Esq., 
Law  DivisicHi — 3rd  Floor,  United  of 
Omaha  Life  Insurance  Company,  Mutual 
of  Omaha  Plaza,  Omaha,  Nebraska 
68175-1008. 

FOR  FURTHER  INFORMATION  CONTACT: 
Pamela  K.  Ellis,  Attorney,  or  Wendy 
Friedlander,  Deputy  Chief,  both  at  (202) 
942-0670,  Office  of  Insurance  Products 
(Division  of  Investment  Management). 
SUPPLEMENTARY  INFORMATION:  Following 
is  a  summary  of  the  application;  the 
complete  application  is  available  for  a 
fee  from  the  SEC's  Public  Reference 
Branch. 

Applicants'  Representatives 

1.  United  of  Omaha,  a  stock  life 
insurance  company,  is  organized  in 
Nebraska  and  licensed  to  do  business  in 
the  District  of  Columbia,  all  states 
except  New  York,  and  several  foreign 
countries.  United  of  Omaha  is  a  wholly- 
owned  subsidiary  of  Mutual  of  Omaha 
Insurance  Company. 

2.  The  Separate  Account  is  a  separate 
account  established  by  United  of  Omaha 
to  fund  the  Contracts.  The  Separate 
Account  is  registered  with  the 
Commission  as  a  unit  investment  trust 
under  the  1940  Act.  and  the  Contracts 
are  registered  as  securities  under  the 
Securities  Act  of  1933. 

3.  United  of  Omaha  will  establish  for 
each  investment  option  offered  under 
the  Contract  a  Separate  Account 
subaccount  ("Subaccount"),  which  will 
invest  solely  in  a  specific  corresponding 
portfolio  of  certain  designated 
investment  companies  ("Funds").  The 
Funds  will  be  registered  under  the  1940 
Act  as  open-end  management 


investment  companies.  Each  Fund 
series  will  have  separate  investment 
objectives  and  policies. 

4.  Services  will  serve  as  the 
distributor  and  principal  underwriter  of 
the  Contracts,  and  also  may  serve  in 
these  capacities  for  the  Future 
Contracts.  Services,  an  affiliate  of 
United  of  Omaha,  is  registered  under 
the  1934  Act  as  a  broker-dealer  and  a 
member  of  the  NASD. 

5.  In  addition,  broker-dealers  other 
than  Services  also  may  serve  as 
distributors  and  principal  underwriters 
of  certain  of  the  Contracts  as  well  as  the 
Future  Contracts.  Future  broker-dealers 
will  be  registered  under  the  1934  Act  as 
broker-dealers  and  will  be  members  of 
the  NASD. 

6.  The  Contracts  are  individual 
flexible  premium  variable  deferred 
annuity  contracts.  They  may  be 
purchased  on  a  non-tax  qualified  basis 
("Non-Qualified  Contracts")  or  they 
may  be  purchased  and  used  in 
connection  with  retirement  plans  that 
qualify  for  favorable  federal  income  tax 
treatment  ("Qualified  Contracts").  Both 
the  Non-Qualified  Contracts  and  the 
Qualified  Contracts  may  be  purchased 
with  an  initial  premium  of  $5,000, 
except  under  the  electronic  fund 
transfer  program  where  the  minimum 
initial  purchase  payments  is  $2,000.' 
The  minimum  subsequent  premium  for 
both  the  Unqualified  and  Qualified 
Contracts  is  $500  (or  $100  if  made  in 
connection  with  the  electronic  fund 
transfer  program).  Net  purchase 
payments  may  be  allocated  to  one  or 
more  of  the  Separate  Account 
Subaccounts  that  have  been  established 
to  support  the  Contracts.  The  Contracts 
also  provide  for  the  allocation  of  net 
purchase  payments  to  the  general 
account  of  United  of  Omaha,  where 
such  purchase  payments  are  credited 
with  a  predetermined  fixed  rate  of 
interest. 

7.  The  Contracts  provide  for  a  series 
of  annuity  payments  beginning  on  the 
annuity  date.  The  Contract  owner  may 
select  from  several  payout  options 
which  provide  periodic  annuity 
payments  on  a  fixed  basis. 

8.  The  Contracts  provide  for  a  death 
benefit  if  the  annuitant  dies  during  the 
accumulation  period.  Any  applicable 
premium  taxes  not  previously  deducted 
will  be  deducted  from  the  death  benefit 
payable.  The  standard  death  benefit  is 
the  greater  of:  (1)  The  accumulation 
value  (without  deduction  of  the  CDSC, 
as  defined  below)  on  the  later  of  the 
date  on  which  due  proof  of  death  or  an 
election  of  payout  option  is  received  by 


'  United  of  Omaha  reserves  ihe  right  lo  increase 
or  decrease  this  amount. 
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United  of  Omaha's  service  office  less 
any  charge  for  applicable  premium 
taxes;  or  (2)  the  sum  of  all  net  purchase 
payments,  less  any  partial  withdrawals. 
If  the  Contract  owner  elected  the 
enhanced  death  benefit  and  dies  before 
age  81,  United  of  Omaha  will  provide  an 
enhanced  death  benefit  that  will  equal 
the  greater  of:  (1)  The  accumulation 
value  as  of  the  end  of  the  valuation 
period  during  which  due  proof  of  death 
and  an  election  of  a  payout  option  are 
received  by  United  of  Omaha's  service 
center;  (2)  the  greatest  anniversary 
value,^  plus  any  subsequent  net 
purchase  payments  and  less  any 
subsequent  partial  withdrawals;  and  (3) 
the  sum  of  all  net  purchase  payments 
less  any  partial  withdrawals,    ' 
accumulated  at  a  4.5%  annual  rate  of 
'  interest,  up  to  a  maximum  of  two  times 
each  purchase  payment.  If  the  Contract 
owner  elected  the  enhanced  death 
benefit  and  dies  after  attaining  age  81, 
the  enhanced  death  benefit  under  the 
Contract  will  equal  the  greatest  of:  (1) 
The  accumulation  value  as  of  the  end  of 
the  valuation  period  diu-ing  which  due 
proof  of  death  and  an  election  of  a 
payout  option  are  received  by  United  of 
Omaha's  service  center;  (2)  the  greatest 
anniversary  value  up  to  the  last  Contract 
anniversary  before  the  Contract  owner 
attains  age  81,  plus  any  subsequent 
purchase  payments  and  less  any 
subsequent  partial  withdrawals;  and  (3) 
the  sum  of  all  net  purchase  payments 
paid  prior  to  the  last  Contract 
anniversary  before  the  Contract  owner 
attained  age  81,  less  any  partial 
withdrawals,  accumulated  at  a  4.-5% 
annual  rate  of  interest,  up  to  a 
maximum  of  two  times  each  purchase 
payment. 

9.  Certain  charges  and  fees  are 
assessed  under  the  Contracts.  There  is 
no  transfer  fee  charged  for  transfers  from 
the  fixed  account  or  for  the  first  12 
transactions  from  Subaccounts  of  the 
Separate  Account  in  each  Contract  year. 
Subsequent  transfers  within  a  Contract 
year,  however,  will  be  assessed  a  fee  of 
$10  per  transfer. 

10.  United  of  Omaha  will  deduct  an 
administration  charge  from  each 
Subaccount  of  the  Separate  Account. 
The  charge  is  equal,  on  an  annual  basis, 
to  .20%  of  the  net  asset  value  of  each 
Subaccount. 

11.  An  annual  policy  fee  of  $30  will 
be  charged  against  each  Contract.  This 
charge  will  be  deducted  pro  rata  from 
each  Subaccount  in  which  the  Contract 
owner  is  invested  at  the  end  of  each 


'  The  anniversary  value  equals  the  accumulation 
value  on  the  Contract  anniversary  and  subsequent 
purchase  payments  less  subsequent  partial 
withdrawals  and  premium  tax  not  yet  deducted. 


Contract  year  prior  to  the  annuity 
starting  date  (and  upon  a  complete 
surrender)  to  compensate  United  of 
Omaha  for  the  administrative  services 
provided  to  Contract  owners.  Currently, 
this  fee  is  waived  if  the  accumulation 
value  exceeds  $50,000. 

12.  Applicants  represent  that  the 
transfer  fee,  administration  charge,  and 
the  annual  policy  fee  will  not  increase 
regardless  of  the  actual  cost  incurred.  In 
addition.  Applicants  represent  that 
these  charges  are  at  cost  with  no 
anticipation  of  profit. 

13.  A  contingent  deferred  sales  charge 
("CDSC")  may  be  imposed  on  certain 
withdrawals.  The  amount  of  the  CDSC 
decreases  annually  from  7%  to  0%  over 
8  Contract  years.  For  the  purposes  of 
determining  the  CDSC,  withdrawals  will 
be  allocated  first  to  premiums  on  a  first- 
in,  first-out  basis  so  that  all  withdrawals 
are  allocated  to  premiums  to  which  the 
lowest  (if  any)  CDSC  applies,  then  to 
earnings.  In  addition,  there  is  a  free 
withdrawal  amount  equal  to  up  to  15% 
of  accumulation  value  each  Contract 
year.3  Applicants  state  that  the  CDSC 
will  not  increase. 

14.  United  of  Omaha  proposes  to 
deduct  a  daily  mortality  and  expense 
risk  charge.  United  of  Omaha  represents 
that  this  charge  is  equal  to  an  effective 
annual  rate  of  1.00%  of  the  net  asset 
value  of  the  Separate  Account,  and  that 
it  will  not  increase.  Of  this  amount, 
approximately  .75%  is  for  mortality 
risks  and  .25%  is  for  expense  risks. 

15.  United  of  Omaha  assumes  the 
mortality  risk  that  the  life  expectancy  of 
the  annuitant  will  be  greater  than  that 
assumed  in  the  guaranteed  annuity 
purchase  rates,  thus  requiring  United  of 
Omaha  to  pay  out  more  in  annuity 
income  than  it  had  planned.  Additional 
mortality  risks  assumed  by  United  of 
Omaha  are  that  it  will  waive  the  CDSC 
in  the  event  of  the  death  of  the  owner 
and  United  of  Omaha's  contractual 
obligation  to  provide  a  standard  and  an 
enhanced  death  benefit  prior  to  the 
annuity  date.  Thus,  United  of  Omaha 
assumes  the  risk  that  it  may  not  be  able 
to  cover  its  distribution  expenses  and 
that  the  owner  may  die  at  a  time  when 
the  amount  of  the  death  benefit  payable 
exceeds  the  then  net  surrender  value  of 
the  Contracts.  The  expense  risk  assumed 
by  United  of  Omaha  is  that  the  contract 
administration  charge  will  be 
insufficient  to  cover  the  cost  of 
administering  the  Contracts. 

16.  In  the  event  the  mortality  and 
expense  risk  charges  are  more  than 
sufficient  to  cover  United  of  Omaha's 
costs  and  expenses,  any  excess  will  be 


a  profit  to  United  of  Omaha.  The  cost  of 
distributing  the  Contracts  will  be  met 
from  funds  derived  from  the  CDSC  and 
from  United  of  Omaha's  general 
account,  which  may  include  amounts 
derived  from  the  mortality  and  expense 
risk  charge. 

17.  There  will  be  a  charge  made  each 
year  for  expenses  related  to  the 
enhanced  death  benefit.  United  of 
Omaha  deducts  this  charge  through  the 
cancellation  of  accumulation  units  at 
each  Contract  anniversary  and  at 
surrender  to  compensate  it  for  the 
increased  risks  asspciated  with 
providing  the  enhanced  death  benefit. 
The  charge  at  full  surrender  will  be  a 
pro-rata  portion  of  the  annual  charge. 
United  of  Omaha  guarantees  that  this 
charge  will  never  exceed  an  annual  rate 
of  .35%  of  the  average  death  benefit 
amount.* 

18.  Should  the  owner  live  in  a 
jurisdiction  that  levies  a  premium  tax, 
United  of  Omaha  will  pay  the  taxes 
when  due.  United  of  Omaha  represents 
that  state  premium  taxes  may  range  up 
to  3.5%  of  purchase  payments  and  are 
subject  to  change.  United  of  Omaha 
reserves  the  right  to  deduct  the  amount 
of  the  tax  either  from  the  premiums  as 
they  are  received,  upon  payment  in 
connection  with  the  surrender  of  the 
Contract,  upon  death  of  any  owner,  or 
upon  application  of  proceeds  to  a 
payout  option. 

Applicants'  Legal  Analysis 

1.  Section  6(c)  of  the  1940  Act 
authorizes  the  Commission,  by  order 
upon  application,  to  conditionally  or 
unconditionally  grant  an  exemption 
from  any  provision,  rule  or  regulation  of 
the  1940  to  the  extent  that  the 
exemption  is  necessary  or  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  1940  Act. 

2.  Sections  26(a)(2)(C)  and  27(c)(2)  of 
the  1940,  in  relevant  part,  prohibit  a 
registered  unit  investment  trust,  its 
depositor  or  principal  underwriter,  from 
selling  periodic  payment  plan 
certificates  unless  the  proceeds  of  all 
payments,  other  than  sales  loads,  are 
deposited  with  a  qualified  bank  and 
held  under  arrangements  which  prohibit 
any  payment  to  the  depositor  or 
principal  underwriter  except  a 
reasonable  fee,  as  the  Commission  may 
prescribe,  for  performing  bookkeeping 
and  other  administrative  duties 
normally  performed  by  the  bank  itself. 


'  United  of  Omaha  may  waive  the  CDSC  under 
certain  circumstances. 


■•The  average  death  benefit  amount  is  the  mean 
of  the  death  benefit  amount  on  the  most  recent 
Contract  anniversary  and  the  death  benefit  amount 
on  the  inrunediately  preceding  Contract  anniversary. 


3.  Applicants  request  exemptions 
ft-om  Sections  26(a)(2)(C)  and  27(c)(2)  of 
the  1940  Act  to  the  extent  necessary  to 
permit  the  deduction  from  the  net  assets 
of  the  Separate  Account  and  the  Other 
Accounts  in  connection  with  the 
Contracts  and  Future  Contracts  of  the 
1.00%  charge  for  the  assumption  of 
mortality  an  expense  risks,  and  .35%  of 
the  average  death  benefit  amount  for  the 
enhanced  death  benefit  charge,  and  to 
exempt  Future  Broker-Dealers. 

4.  Applicants  assert  that  the  terms  of 
the  relief  requested  with  respect  to  any 
Future  Contracts  funded  by  the  Separate 
Account  or  Other  Accounts,  as  well  as 
for  Future  Broker-Dealers,  are  consistent 
with  the  standards  enumerated  in 
Section  6(c)  of  the  1940  Act.  Without 
the  requested  relief.  Applicants  would 
have  to  request  and  obtain  exemptive 
relief  for  each  new  Other  Account  it 
establishes  to  fund  any  Future  Contract, 
as  well  as  for  each  Future  Broker-Dealer 
that  distributes  the  Contracts  or  the 
Future  Contracts.  Applicants  submit 
that  any  such  additional  request  for 
exemption  would  present  no  issues 
under  the  1940  Act  that  have  not 
already  been  addressed  in  this 
application,  and  that  investors  would 
not  receive  any  benefit  or  additional 
protections  thereby. 

Applicants  submit  that  the  requested 
relief  is  appropriate  in  the  public 
interest,  because  it  would  promote 
competitiveness  in  the  variable  annuity 
contract  market  by  eliminating  the  need 
for  Applicants  to  file  redundant 
exemptive  applications,  thereby 
reducing  their  administrative  expenses 
and  maximizing  the  efficient  use  of  their 
resources.  The  delay  and  expense 
involved  in  having  repeatedly  to  seek 
exemptive  relief  would  reduce 
Applicants'  ability  effectively  to  take 
advantage  of  business  opportunities  as 
they  arise. 

Applicants  further  submit  that  the 
requested  relief  is  consistent  with  the 
purposes  of  the  1940  Act  and  the 
protection  of  investors  for  the  same 
reasons.  Applicants  thus  believe  that  the 
requested  exemption  is  appropriate  in 
the  public  interest  and  consistent  with 
the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  1940  Act. 

5.  Applicants  represent  that  the 
1.00%  per  annum  mortality  and 
expense  risk  charge  is  within  the  range 
of  industry  practice  for  comparable 
annuity  contracts.  This  representation  is 
based  upon  an  analysis  of  publicly 
available  information  about  similar 
industry  products,  taking  into 
consideration  such  factors  as,  among 
others,  the  current  charge  levels  and 
benefits  provided,  the  existence  of 


expense  charge  guarantees,  guaranteed 
death  benefits,  and  guaranteed  annuity 
rates.  United  of  Omaha  will  maintain  at 
its  principal  offices,  available  to  the 
Commission,  a  memorandum  setting 
forth  in  detail  the  products  analyzed  in 
the  course  of,  and  the  methodology  and 
results  of.  Applicants'  comparative 
review. 

6.  Applicants  also  assert  that  the 
charge  equal  to  an  annual  rate  of  .35% 
of  the  average  death  benefit  amount  for 
Contracts  and  Future  Contracts  issued 
with  the  enhanced  death  benefit  is 
reasonable  in  relation  to  the  risks 
assumed  by  United  of  Omaha.  In 
arriving  at  this  determination.  United  of 
Omaha  projected  its  expected  cost  in 
providing  this  benefit  by  using  the  price 
of  put  options  which  could  be  used  to 
hedge  the  risk  inherent  in  providing  the 
enhanced  death  benefit.  United  of 
Omaha  undertakes  to  maintain  at  its 
home  office  a  memorandum,  available 
to  the  Commission,  setting  forth  in 
detail  the  methodology  used  in 
determining  that  the  risk  charge  equal  to 
an  annual  rate  of  .35%  of  the  average 
death  benefit  amount  under  certain 
Contracts  and  Future  Contracts  for  the 
enhanced  death  benefit  is  reasonable  in 
relation  to  risks  assumed  by  United  of 
Omaha  under  the  Contracts  and  Future 
Contracts. 

7.  United  of  Omaha  has  concluded 
that  there  is  a  reasonable  likelihood  that 
the  Separate  Accounts  and  Other 
Accounts'  proposed  distribution 
financing  arrangements  will  benefit  the 
Separate  Accounts  and  their  investors. 
United  of  Omaha  represents  that  it  will 
maintain  and  make  available  to  the 
Commission  upon  request  a 
memorandum  setting  forth  the  basis  of 
such  conclusion. 

8.  The  Separate  Account  and  Other 
Accounts  will  be  invested  only  in 
management  investment  companies  that 
undertake,  in  the  event  the  company 
should  adopt  a  plan  for  financing 
distribution  expenses  pursuant  to  Rule 
12b-l  under  the  1940  Act,  to  have  such 
plan  formulated  and  approved  by  the 
company's  board  members,  the  majority 
of  whom  are  not  "interested  persons"  of 
the  management  investment  company 
within  the  meaning  of  Section  2(a){19) 
ofthe  1940  Act. 

9.  Section  2(a)(32)  ofthe  1940  Act 
defines  a  redeemable  security  as  any 
security  under  the  terms  of  which  the 
holder,  upon  its  presentation  to  the 
issuer,  is  entitled  to  receive 
approximately  his  proportionate  share 
of  the  issuer's  current  net  assets,  or  the 
cash  equivalent  thereof.  Section  27(c)(1) 
ofthe  1940  Act  and  Rule  22c-l 
thereunder,  in  pertinent  part,  prohibit  a 
registered  investment  company,  its 


depositor,  or  principal  underwriter, 
from  selling  periodic  payment  plan 
certificates  unless  such  certificates  are 
redeemable  securities. 

10.  Applicants  request  exemptions 
from  Sections  2(a)(32),  22(c),  and 
27(c)(1)  ofthe  1940  Act.  and  Rule  22c- 
1  thereunder,  to  permit  the  deduction 
upon  surrender  ofthe  prorated 
enhanced  death  benefit  equal  to  .35%  of 
the  average  death  benefit. 

11.  Applicants  assert  that  the 
enhanced  death  benefit  charge  is 
assessed  to  compensate  United  of 
Omaha  for  the  increase  risk  it  bears  if 
the  Contract  owner  elects  the  enhanced 
death  benefit.  The  death  benefit 
represents  an  opti  nal  insurance  benefit 
that  United  of  Omaha  may  provide 
through  the  life  of  the  Contract  or 
Future  Contract  for  which  it  is  entitled 
to  receive  compensation.  Normally,  the 
enhanced  death  benefit  charge  accrues 
each  Contract  year  and  is  deducted 
retroactively  on  each  Contract 
anniversary,  for  that  prior  Contract  year. 
By  deducting  a  prorated  enhanced,  death 
benefit  charge  upon  a  Contract  owner's 
surrender,  the  Contract  owner 
compensates  United  of  Omaha  for  the 
additional  risk  the  company  bears 
during  the  f)eriod  between  the  last 
Contract  anniversary  and  the  date  of 
surrender. 

12.  Applicants  further  assert  that  the 
assessment  of  the  prorated  enhanced 
death  benefit  charge  upon  surrender 
does  not  alter  a  Contract  owner's  current 
net  asset  value.  As  previously 
discussed.  United  of  Omaha  deducts  the 
enhanced  death  benefit  charge  through 
the  cancellation  of  a  Contract  owner's 
accumulation  units.  Accordingly,  the 
assessment  of  the  prorated  enhanced 
death  benefit  charge  upon'surrender,  or 
at  any  other  time  during  the  life  of  a 
Contract  or  Future  Contract,  will  not 
alter  the  Contract  or  Future  Contract's 
current  net  asset  value. 

13.  In  addition,  Applicants  assert  that 
the  assessment  of  a  prorated  enhanced 
death  benefit  charge  upon  a  Contract 
owner's  surrender,  which  is  fully 
disclosed  in  the  prospectus  for  the 
Contract,  should  not  be  construed  as  a 
restriction  on  redemption.  Applicants 
maintain  that  the  Contracts  and  Future 
Contracts  are  and  will  be  redeemable 
securities  and  that  the  imposition  ofthe 
prorated  enhanced  death  benefit  charge 
upon  surrender  represents  nothing  more 
than  the  proportionate  deduction  of  an 
insurance  charge  that  could  otherwise 
be  deducted  daily  through  the  life  ofthe 
Contract  or  Future  Contract.  Moreover, 
as  stated  previously.  Applicants  only 
assess  the  charge  if  the  Contract  owner 
has  elected  the  enhanced  death  benefit. 
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Conclusion 

For  the  reasons  set  forth  above. 
Applicants  represent  that  the 
exemptions  requested  are  necessary  and 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  1940  Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
IFR  Doc.  95-15572  Filed  6-23-95;  8:45  am] 
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[Rel.  No.  IC-21152;  812-8592] 

Van  Kampen  American  Capital  Equity 
Opportunity  Trust,  Series  10 

June  20. 1995. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  for 

Exemption  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPLICANT:  Van  Kampen  American 
Capital  Equity  Opportunity  Trust.  Series 
10. 

RELEVANT  ACT  SECTIONS:  Order  requested 
under  section  6(c)  of  the  Act  that  would 
exempt  applicant  from  section  12(d)(3) 
of  the  Act. 

SUMMARY  OF  APPLICATION:  Applicant 
requests  an  order  on  behalf  of  itself  and 
subsequently  established  series  (the 
"Series")  to  permit  each  Series  to  invest 
up  to  10.5%  of  its  total  assets  in 
securities  of  issuers  that  derived  more 
than  15%  of  their  gross  revenues  in 
their  most  recent  fiscal  year  from 
securities  related  activities. 
FILING  DATE:  The  application  was  filed 
on  May  10, 1995. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on  July 
17,  1995.  and  should  be  accompanied 
by  proof  of  service  on  applicants,  in  the 
form  of  an  affidavit  or,  for  lawyers,  a 
certificate  of  service.  Hearing  requests 
should  state  the  nature  of  the  writer's 
interest,  the  reason  for  the  request,  and 
the  issues  contested.  Persons  may 
request  notification  of  a  hearing  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC.  450  5th 
Street  NW..  Washington,  DC  20549. 


Applicants,  Van  Kampen  American 
Capital  Distributors,  Inc.,  One  Parkview 
Plaza,  Oakbrook  Terrace.  Illinois  60181. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  M.  Curtis,  Senior  Counsel,  at 
(202)  942-0563,  or  Robert  A.  Robertson, 
Branch  Chief.  (202)  942-0564  (Office  of 
Investment  Company  Regulation, 
Division  of  Investment  Management). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Each  Series  will  be  a  series  of 
applicant,  a  unit  investment  trust 
registered  under  the  Act.  Van  Kampen 
American  Capital  Distributors,  Inc.  is 
applicant's  depositor  (the  "Sponsor"). 

2.  Each  Series  will  invest 
approximately  10%,  but  in  no  event 
more  than  10. 5%, >  of  the  value  of  its 
total  assets  in  each  of  the  ten  common 
stocks  in  the  FT  Index  or  the  Hang  Seng 
Index,  as  the  case  may  be,  having  the 
highest  dividend  yields  in  such 
respective  index  for  a  specified  period 
(e.g.  approximately  one  year). 

3.  Tne  FT  Index  is  comprised  of  30 
companies  representative  of  British 
industry  and  commerce.  The  average 
shares  outstanding  for  each  FT  Index 
company  is  187,894,000.  All  of  the  FT 
Index  companies  are  listed  and  traded 
on  the  London  Stock  Exchange.  The 
Hang  Seng  Index  is  comprised  of  33 
companies  representative  of  Hong  Kong 
industry.  The  average  number  of  shares 
outstanding  for  each  Hang  Seng  Index 
company  is  2,016,013. 

4.  The  portfolio  securities  deposited 
in  each  Series  will  be  chosen  solelv 
according  to  the  formula  described 
above,  and  will  not  necessarily  reflect 
the  research  opinions  or  buy  or  sell 
recommendations  of  the  Sponsor.  The 
Sponsor  will  have  no  discretion  as  to 
which  securities  are  purchased. 
Securities  deposited  in  a  Series  may 
include  securities  of  issuers  that  derived 


'  The  objective  for  each  Series  is  to  purchase 
securities  so  that  each  of  the  ten  common  stocks 
represents  approxinwtely  10%  of  the  value  of  the 
Series'  total  assets  on  the  initial  date  of  deposit. 
However,  the  Sponsor  generally  purchases  the 
securities  for  each  Series  in  100  share  lots;  if 
necessary  to  come  closer  to  having  each  stock 
represent  10%  of  the  value  of  a  Series'  assets,  it  will 
purchase  securities  in  50  share  lots.  It  is  most 
efficient  to  buy  securities  in  100  share  lots  and  50 
share  lots  because  it  allows  each  of  the  ten  coinmon 
stocks  of  any  Series  to  represent  close  to  10%  of  the 
value  of  a  Series'  total  assets,  while  still  permitting 
the  Sponsor  to  obtain  the  bes\  price  for  the 
securities.  Therefore,  in  order  to  accommodate 
these  purchase  requirements,  at  the  time  of  deposit 
into  a  Series'  portfolio,  some  stocks  may  represent 
up  to  10.5%  of  the  value  of  the  Series'  assets,  while 
others  may  represent  less  than  10%. 


more  than  15%  of  their  gross  revenues 
in  their  most  recent  fiscal  year  from 
securities  related  activities. 

5.  During  the  90-day  period  following 
the  initial  date  of  deposit,  the  Sponsor 
may  deposit  additional  securities, 
maintaining  to  the  extent  practicable  the 
original  proportionate  relationship 
among  the  number  of  shares  of  each 
stock  in  the  portfolio.  Deposits  made 
after  the  90-day  period  following  the 
initial  date  of  deposit  generally  must 
replicate  exactly  the  proportionate 
relationship  among  the  face  amounts  of 
the  securities  comprising  the  portfolio  at 
the  end  of  the  initial  90-day  period, 
whether  or  not  a  stock  continues  to  be 
among  the  ten  highest  dividend  yielding 
stocks. 

6.  A  Series's  portfolio  will  not  be 
actively  managed.  Sales  of  portfolio 
securities  will  be  made  in  connection 
with  redemptions  and  at  termination  of 
the  trust  on  a  date  specified  a  year  in 
advance.  The  Sponsor  does  not  have 
discretion  as  to  when  securities  will  be 
sold  except  that  the  Sponsor  is 
authorized  to  sell  securities  in 
extremely  limited  circumstances.  For 
example,  if  an  issuer  defaults  on  the 
payment  on  any  of  its  outstanding 
obligations  or  the  price  of  a  security  has 
declined  to  such  an  extent  or  other  such 
credit  facts  exist  so  that  in  the  opinion 
of  the  Sponsor  the  retention  of  such 
securities  would  be  detrimental  to  the 
Series,  the  Sponsor  may  sell  the 
securities.  The  adverse  financial 
condition  of  an  issuer  will  not 
necessarily  require  the  sale  of  its 
securities  from  a  Series'  portfolio. 

Applicant's  Legal  Analysis 

1.  Section  12(d)(3)  of  the  Act  prohibits 
an  investment  company  from  acquiring 
any  security  in  any  company  which  is 

a  broker,  dealer,  underwriter,  or 
investment  adviser.  Rule  12d3-l  under 
the  Act  exempts  the  purchase  of 
securities  of  an  issuer  that  derived  less 
than  15%  of  its  gross  revenues  in  its 
most  recent  fiscal  year  from  securities 
related  activities,  provided  that,  among 
other  things,  immediately  after  such 
acquisition,  the  acquiring  company  has 
invested  not  more  than  5%  of  the  value 
of  its  total  assets  in  securities  of  the 
issuer. 

2.  Section  6(c)  of  the  Act  provides  that 
the  SEC  may  exempt  a  person  from  any 
provision  of  the  Act  or  any  rule 
thereunder,  if  and  to  the  extent  that  the 
exemption  is  necessary  or  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  Act. 

3.  Applicant  requests  an  exemption 
under  section  6(c)  from  section  12(d)(3) 


to  permit  any  Series  to  invest  up  to 
approximately  10%,  but  in  no  event 
more  than  10.5%,  of  the  value  of  its 
total  assets  in  securities  of  an  issuer  that 
derives  more  than  15%  of  its  gross 
revenues  from  securities  related 
activities.  Each  Series  undertakes  to 
comply  with  all  of  the  conditions  of  rule 
12d3-l,  except  that  each  Series  seeks  to 
invest  up  to  approximately  10%,  but  in 
no  event  more  than  10.5%,  of  that  value 
of  any  Series'  assets  at  its  initial  date  of 
deposit  in  the  securities  of  any  company 
that  is  an  issuer  of  any  of  the  ten  highest 
dividend  yielding  stocks  in  the  FT 
Index  or  the  Hang  Seng  Index. 

4.  Section  12{dn3)  was  intended  to 
prevent  investment  companies  from 
exposing  their  assets  to  the 
entrepreneurial  risks  of  securities 
related  businesses  to  prevent  potential 
conflicts  of  interests,  and  to  eliminate 
certain  reciprocal  practices  between 
investment  companies  and  securities 
related  businesses.  One  potential 
conflict  could  occur  if  an  investment 
company  purchased  securities  or  other 
interests  in  a  broker-dealer  to  reward 
that  broker-dealer  for  selling  fund 
shares,  rather  than  solely  on  investment 
merit.  Applicant  believes  that  this 
concern  does  not  arise  in  connection 
with  its  application  because  neither 
applicant  nor  the  Sponsors  have 
discretion  in  choosing  the  portfolio 
securities  or  percentage  amount 
purchased.  The  security  must  first  be 
included  in  the  FT  Index  or  the  Hang 
Seng  Index,  which  indexes  are 
unaffiliated  with  the  Sponsors  and 
applicant,  and  must  also  qualify  as  one 
of  the  ten  highest  dividend  yielding 
securities. 

5.  Applicant  also  believes  that  the 
effect  of  a  Series's  purchase  on  the  stock 
of  parents  of  broker-dealers  would  be  de 
minimis.  The  common  stocks  of 
securities  related  issuers  represented  in 
the  FT  Index  or  the  Hang  Seng  Index  are 
widely  held,  have  active  markets,  and 
applicant  believes  that  the  purchases  by 
any  Series  would  represent  an 
insignificant  amount  of  the  outstanding 
common  stock  and  the  trading  volume 
of  any  of  these  issues.  Accordingly, 
applicant  believes  that  it  is  highly 
unlikely  that  Series  purchases  of  these 
securities  would  have  any  significant 
impact  on  the  securities'  market  value. 

6.  Another  potential  conflict  of 
interest  could  occur  if  an  investment 
company  directed  brokerage  to  a  broker- 
dealer  in  which  the  company  has 
invested  to  enhance  the  broker-dealer's 
profitability  or  to  assist  it  during 
financial  difficulty,  even  though  that 
broker-dealer  may  not  offer  the  best 
price  and  execution.  To  prelude  this 
type  of  conflict,  applicant  and  each 


Series  agree,  as  a  condition  of  this 
application,  that  no  company  held  in  a 
Series's  portfolio  nor  any  affiliate 
thereof  will  act  as  a  broker  for  any 
Series  in  the  purchase  or  sale  of  any 
security  for  its  portfolio.  In  light  of  the 
above,  applicant  believes  that  its 
proposal  meets  the  section  6(c) 
standards. 

Applicant's  Condition 

Applicant  and  each  Series  agrees  that 
any  order  granted  under  this  application 
may  be  conditioned  upon  no  company 
held  in  a  Series's  portfolio  nor  any 
affiliate  thereof  acting  as  broker  for  any 
Series  in  the  purchase  or  sale  of  any 
security  for  a  Series's  portfolio. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 
Deputy  Secretary. 
IFR  Doc.  95-15573  Filed  &-23-95;  8:45  am) 

BILLING  COOe  801(M)1-M 


[Release  No.  34-35864;  File  No.  SR-PHLX^ 
95-31] 

Setf-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Philadelphia  Stock  Exchange,  Inc., 
Relating  to  Compliance  With  Position 
and  Exercise  Limits  for  Non-PHLX 
Listed  Options 

June  19.  1995. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  March  22,  1995, 
the  Philadelphia  Stock  Exchange,  Inc. 
("PHLX"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("SEC"  or  "Commission")  the  proposed 
rule  change  as  described  in  Items,  1, 11, 
and  III  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

L  Self-Regulatoi7  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Currently,  PHLX  Rule  1001,  "Position 
Limits,"  ^  applies  only  to  transactions 
by  PHLX  members  or  member 
organizations  in  Exchange-listed 
options.  The  PHLX  proposes  to  amend 
PHLX  Rules  1001  and  1002,  "Exercise 


Limits,"  ^  to  require  PHLX  members 
who  trade  non-PHLX  listed  options  and 
who  are  not  memt)ers  of  the  exchange 
where  the  options  transactions  are 
effected  to  comply  with  the  appUcable 
option  position  and  exercise  limits  of 
the  exchange  where  the  options 
transactions  are  effected. 

The  text  of  the  proposed  rule  change 
is  available  at  the  Omce  of  the 
Secretary,  PHLX.  and  at  the 
Commission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposal  is  to 
eliminate  a  loophole  in  position  and 
exercise  limit  jurisdiction  among  the 
option  exchanges.  According  to  the 
Exchange,  a  PHLX  member  entering  into 
an  opening  transaction  on  another 
exchange  in  an  option  not  listed  on  the 
PHLX  and  who  is  not  a  member  of  the 
exchange  where  the  transaction  is 
effected  escapes  the  jurisdiction  of  both 
the  PHLX  and  the  other  exchange  for 
purposes  of  position  limit  compliance. 
The  PHLX  notes  that  Exchange  Rule 
1001  does  not  apply  because  the  rule  is 
limited  to  options  dealt  in  on  the  PHLX. 
Likewise,  if  the  transaction  is  effected 
by  a  non-member  of  the  other  exchange, 
the  other  exchange  cannot  enforce  its 
position  limit  rule. 

The  PHLX  beheves  that  the  proposed 
amendments  to  PHLX  Rule  1001  should 
enable  the  PHLX  to  exercise  jurisdiction 
over  a  PHLX  member  violating  the 
position  limit  in  a  non-PHLX  listed 
option.  The  PHLX  believes  that  the 
same  is  true  for  exercise  limits.  The 
proposal  applies  to  both  equity  options 
and  index  options. 


<  Position  limits  impose  a  ceiling  on  the  number 
of  option  contracts  which  an  investor  or  group  of 
investors  acting  in  concert  may  hold  or  write  in 
each  class  of  options  on  the  same  side  of  the  market 
[i.e.]  aggregating  long  calls  and  short  puis  or  long 
puts  and  short  calls). 


^  Exercise  limits  prohibit  an  investor  or  group  of 
investors  acting  in  concert  from  exercising  more 
than  a  specified  number  of  puts  or  calls  in  a 
particular  class  within  five  consecutive  business 
days. 
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In  pursuing  such  position  limit 
violations,  the  PHLX  will  apply  the 
applicable  position  limit  of  the  other 
exchange,  together  with  any  applicable 
exemption,  interpretation  or  policy,  to 
transactions  in  non-PHLX  options  by  a 
PHLX  member.  When  a  PHLX  member 
enters  into  an  opening  transaction  on 
another  exchange  in  a  PHLX-listed 
option,  the  PHLX  will  continue  to  apply 
the  position  limits  and  exemptions  set 
forth  in  the  PHLX's  rules. 

The  PHLX  anticipates  that  the  other 
options  exchanges  will  file  substantially 
similar  proposals  with  the  Commission. 

The  Exchange  believes  that  the 
proposal  is  consistent  with  Section  6  of 
the  Act,  in  general,  and.  in  particular, 
with  Section  6(b)(5),  in  that  it  is 
designed  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  as  well  as  to  protect 
investors  and  the  public  interest  by 
expanding  option  exchange  position 
and  exercise  hmit  jurisdiction  to 
uniformly  cover  excessive  transactions. 

(B)  Self-Begulatory  Organization's 
Statement  on  Burden  on  Competition 

The  PHLX  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

(C)  Self-Begulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Bule  Change  Beceived  From 
Members,  Participants  or  Others 

NtLwrillen  comments  were  either 
received  or  requested. 

ni.  Date  of  Effectiveness  of  the  Proposed 
Bule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reason  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(a)  By  order  approve  such  proposed 
rule  change,  or 

(b)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  person  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W.. 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 


amendments,  all  v«-itten  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street.  N.W.. 
Washington.  D.C.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
above-mentioned  self-regulatory 
organization.  All  submissions  should 
refer  to  the  file  number  in  the  caption 
above  and  should  be  submitted  by  July 
17.  1995. 

For  the  Commission,  tjy  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarland, 
Dep  u  ty  Secretary. 
|FR  Doc.  95-15569  Filed  6-23-95;  8:45  ami 

WLUNG  CODE  8010-01-M 


SMALL  BUSINESS  ADMINISTRATION 

[License  No.  04/04-0261] 

Pacific  Capital,  Limited  Partnership; 
Notice  of  Issuance  of  a  Small  Business 
Investment  Ck>mpany  License 

On  December  8, 1994,  a  notice  was 
published  in  the  Federal  Register  (59  FR 
63399)  stating  that  an  application  had 
been  filed  by  Pacific  Capital,  Limited 
Partnership,  109  Westpark  Drive,  Suite 
260,  Brentwood,  Tennessee,  37027- 
5032.  with  the  Small  Business 
Administration  (SBA)  pursuant  to 
Section  107.102  of  the  Regulations 
governing  small  business  investment 
companies  (13  C.F.R.  107.102  (1994))  for 
a  license  to  operate  as  a  small  business 
investment  company.  Interested  parties 
were  given  fifteen  days  from  the  date  of 
Notice  publication  to  submit  their 
comments  to  SBA.  No  comments  were 
received. 

Notice  is  hereby  given  that,  pursuant 
to  Section  301(c)  of  the  Small  Business 
Investment  Act  of  1958,  as  amended, 
after  having  considered  the  application 
and  all  other  pertinent  information,  SBA 
issued  License  No.  04/04-0261  on  May 
22,  1995  to  Pacific  Capital,  Limited 
Partnership  to  operate  as  a  small 
business  investment  company. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011,  Small  Business 
Investment  Companies) 


•  17  CFR  20O.30-3(a)(12)  (1994). 


Dated:  June  20, 1995. 
Robert  D.  Stillman. 

Associate  Administrator  for  Investment. 
(FR  Doc.  95-15490  Filed  6-23-95;  8:45  am) 
BILUNG  COO£  802S-01-M 


DEPARTMENT  OF  STATE 

[Public  Notice  2224] 

United  States  International 
Telecommunications  Advisory 
Committee  (ITAC);  Notice  of  Meeting 

The  Department  of  State  announces 
that  a  meeting  of  the  United  States 
International  Telecommunications 
Advisory  Committee  (ITAC)  will  be  held 
July  13, 1995,  10:00  a.m.-l:00  p.m.,  in 
the  East  Auditorium  of  the  Department 
of  State,  2201  "C"  Street  NW., 
Washington,  D.C. 

The  purpose  of  ITAC  is  to  advise  the 
Department  on  policy,  technical  and 
operational  matters  and  to  provide 
strategic  planning  recommendations, 
with  respect  to  international 
telecommunications  and  information 
issues.  The  agenda  of  this  meeting  will 
include:  (1)  consideration  of  report  from 
IT  AC'S  task  group  to  examine  ITU's 
relationship  with  other  forums  and 
organizations  (particularly  the  Internet 
Society);  (2)  report  of  ITU  Council 
_  actions  (June  21-30),  including 
decisions  on  the  Policy  Forum;  (3) 
report  of  ITU  Review  Committee  on 
Rights  and  Obligations  of  Members 
(May  29-31).  and  follow-up  work 
program;  (4)  establishment  of  task  group 
to  consider  the  international 
implications  of  auctions  for  managing 
the  radio  frequency  spectrum  and  other 
telecommunications  resources  (e.g.. 
numbers);  and  (5)  general  discussion  of 
ITAC  activities  with  a  view  to 
improving  efficiency  and  effectiveness. 
Questions  regarding  the  agenda  or  ITAC 
in  general  may  be  directed  to  Richard 
Shrum.  Department  of  State  (202-647- 
0050). 

Members  of  the  general  public  may 
attend  the  meetings  and  join  in  the 
discussions,  subject  to  the  instructions 
of  the  chair  and  seating  availability.  In 
this  regard,  entry  to  the  building  is 
controlled.  If  you  wish  to  attend  please 
call  202-647-0201  not  later  than  5  days 
before  the  scheduled  meetings.  One  of 
the  following  valid  photo  ID's  will  be 
required  for  admittance:  U.S.  driver's 
license  with  picture,  U.S.  passport,  U.S. 
government  fo  (company  ID's  are  no 
longer  accepted  by  Diplomatic 
Security).  Enter  from  the  "C"  Street 
Main  Lobby. 
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Dated:  )une  14,  1995. 
Richard  E.  Shrum, 
ITAC  Executive  Director. 
jFR  Doc.  95-15495  Filed  6-23-95;  8:45  ami 

BILUNG  CODE  4710-45-M 


Public  Notice  2225] 

United  States  International 
Telecommunications  Advisory 
Committee  (ITAC)  Standardization 
Sector,  U.S.  Study  Group  A  and  U.S. 
ITAC-T  Study  Group;  Meeting  Notice 

The  Department  of  State  announces 
that  the  United  States  International 
Telecommunications  Advisory 
Committee  (ITAC),  Telecommunications 
Standardization  Sector  (ITAC-T)  Study 
Group  A  and  the  U.S.  Study  Group  for 
FFAC-T  (formerly  the  USNC)  will  meet 
on  the  following  dates  and  times  at  the 
U.S.  Department  of  State,  2201  C  Street 
NW.  Washington.  D.C.  20520: 

Study  Group  A.  July  26. 1995.  930-300, 
Room  1205 

ITAC-T  National  Group,  August  23. 
1995.  930-300,  Room  1205 

Study  Group  A.  August  24,  1995.  930- 
300.  Room  1205. 

Detailed  agendas  will  be  provided 
prior  to  the  meeting  to  the  most  recent 
attendees  of  the  two  U.S.  ITAC-T 
Groups.  The  ITAC-T  group  agenda  will 
deal  primarily  with  preparations  for  the 
September  meeting  of  the 
Telecommunications  Standardization 
Advisory  Group  (TSAG)  including  any 
discussions  relating  to  the  joint  RAG/ 
TSAG  refinement  meeting  (September 
15  &  18)  while  the  FTAC-T  Study  Group 
A  meetings  will  include  a  debriefing  of 
the  Geneva.  May  1995  ITU-T  Study 
Group  1  meeting  and  the  June  ITU-T 
Study  Group  3  meeting,  plus 
preparations  for  the  upcoming 
September  meetings  of  CITEL's  PCC-1 
and  rrU-T  Study  Group  2  meeting. 

Members  of  the  General  Public  may 
attend  the  meetings  and  join  in  the 
discussions,  subject  to  the  instructions 
of  the  chair.  Admittance  of  pubHc 
members  will  be  limited  to  the  seating 
available.  In  this  regard,  entrance  to  the 
Department  of  State  is  controlled.  If  you 
wish  to  attend  please  call  202-647-0201 
not  later  than  5  days  before  the 
scheduled  meetings.  One  of  the 
following  valid  photo  ID's  will  be 
required  for  admittance:  U.S.  driver's 
license  with  picture.  U.S.  passport.  U.S. 
government  ID  (company  ID's  are  no 
longer  accepted  by  Diplomatic 
Security).  Enter  from  the  "C"  Street 
Main  Lobby. 


Dated:  June  8. 1995. 
Earl  S.  Barbely, 

Chairman,  U.S.  ITAC  for  Telecommunication 
Standardization. 
[FR  Doc.  95-15496  Filed  6-23-95;  8:45  ami 

BILUNG  CODE  47ia-«S-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Transit  Administration 

Environmental  Impact  Statement  on 
the  Long  Island  Transportation 
Corridor  in  New  York  City,  New  York 

AGENCY:  Federal  Transit  Administration 
(FTA),  DOT;  Federal  Highway 
Administration  (FHWA).  DOT. 
ACTION:  Notice  of  intent. 

SUMMARY:  The  FTA.  the  FHWA  and  the 
MTA  Long  Island  Rail  Road  (LKR).  are 
issuing  this  notice  to  advise  the  public 
and  all  other  interested  parties  that  in 
accordance  with  the  National 
Environmental  Policy  Act  (NEPA),  they 
intend  to  prepare  an  Environmental 
Impact  Statement  (EIS)  for 
transportation  improvements  in  the 
Long  Island  Transportation  Corridor  of 
New  York,  Kings,  Queens,  Nassau  and 
Suffolk  Counties,  New  York.  The  Draft 
EIS  (DEIS)  will  include  a  Major 
Investment  Study  (MIS)  in  accordance 
with  49  CFR  part  613  and  will  be 
coordinated  with  other  affected 
agencies.  The  LIRR  will  ensure  that  the 
EIS  also  satisfies  the  requirements  of  the 
New  York  State  Environmental  Quality 
Review  Act  (SEQRA)  and  serves  as  the 
Environmental  Impact  Statement  (EIS) 
required  by  SEQRA. 

Among  the  alternatives  that  the  MIS/ 
DEIS  will  evaluate  are  the  No- Action 
and  Transportation  System  Management 
(TSM)  alternatives,  reasonable  highway 
alternatives  and  extensions  of  the 
existing  LIRR  transit  network  to  a  new 
East-Midtown  Manhattan  rail  terminal. 
Any  new  alternatives  generated  through 
the  scoping  process  in  addition  to  the 
study  goals,  evaluation  criteria  and 
other  relevant  issues  and  comments  will 
also  be  considered. 

Scoping  will  be  accomplished 
through  correspondence  with  interested 
persons,  organizations,  and  federal,  state 
and  local  agencies,  and  through  three 
public  meetings. 

COMMENT  DUE  DATES:  Written  comments 
on  the  scope  of  alternatives  and  impacts 
to  be  considered  should  be  sent  by 
September  5.  1995  to  Ms.  Pamela 
Burford.  Director  Si>ecial  Projects.  Long 
Island  Rail  Road.  Jamaica  Station  Mail 
Code  1145,  Jamaica,  New  York  11435. 
SCOPING  MEETINGS:  Public  scoping 
meetings  will  be  held  on  Tuesday  July 


18,  1995  at  7:00  pm  at  the  Long  Island 
Association  Headquarters,  80 
Hauppauge  Road,  Commack,  New  York: 
Wednesday  July  19, 1995  at  7:00  pm  in 
the  Nassau  County  Board  of  Supervisors 
Meeting  Room,  Nassau  County 
Executive  Building,  1  West  Street, 
Mineola.  New  York;  and  on  July  20, 
1995  at  5:30  pm  in  the  MTA's  Fifth 
Floor  Board  Room,  347  Madison 
Avenue.  New  York,  NY. 
FOR  FURTHER  INFORMATION  CONTACT: 
Letitia  A.  Thompson,  Deputy  Regional 
Administrator,  Federal  Transit 
Administration  26  Federal  Plaza.  New 
York.  NY  10278,  Phone:  (212)  264-8162. 
Fax:  (212)  264-8973.  Harold  J.  Brown. 
Division  Administrator,  Federal 
Highway  Administration,  Leo  W. 
O'Brien  Federal  Building,  Albany,  New 
York  12207,  Phone:  (518)  431-4127. 
Fax:  (518)  431-4121.  Pamela  Burford'. 
Director  Special  Projects,  Long  Island 
Rail  Road,  Jamaica  Station  Mail  Code 
1145  Jamaica,  NY  11435,  Phone:  (718) 
558-7520,  Fax:  (718)  558-8180. 
SUPPLEMENTARY  INFORMATION:  FTA. 
FHWA  and  the  MTA  Long  Island  Rail 
Road  invite  interested  individuals, 
organizations,  and  federal,  state  and 
local  agencies  to  participate  in  defining 
the  alternatives  to  be  evaluated  in  the 
MIS/DEIS  and  identifying  any  social, 
economic,  or  environmental  issues 
related  to  the  alternatives.  An 
information  packet  describing  the 
purpose  of  the  project,  the  proposed 
initial  set  of  alternatives,  the  impact 
areas  to  be  evaluated,  the  citizen 
involvement  program,  and  the 
preliminary  project  schedule  is  being 
mailed  to  affected  federal,  state  and 
local  agencies  and  to  interested  parties 
on  record.  Others  may  request  the 
scoping  materials  by  contacting  Ms. 
Pamela  Burford  at  the  address  above  or 
by  calling  her  at  (718)  558-7520. 
Scoping  comments  may  be  made 
verbally  at  the  public  scoping  meetings 
or  in  writing.  See  the  SCOPING  MEETING 
section  above  for  locations  and  times. 
During  scoping,  comments  should  focus 
on  identifying  specific  social,  economic 
or  environmental  concerns  to  be 
evaluated  and  suggesting  alternatives 
which  are  less  costly  or  less 
environmentally  damaging  while 
achieving  similar  transportation 
objectives.  Scoping  is  not  the 
appropriate  time  to  indicate  a 
preference  for  a  particular  alternative. 
Comments  or  preferences  should  be 
communicated  after  the  MIS/DEIS  has 
been  completed.  If  you  wish  to  be 
placed  on  the  mailing  list  to  review 
further  information  as  the  projects 
develops,  contact  Ms.  Pamela  Burford  as 
previously  described. 
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Description  of  Study  and  Area  Profect 
Need 

Within  the  context  of  the  Long  Island 
Transportation  Corridor  MIS/DEIS  the 
study  corridor  Is  self-defining  to  a  great 
extent  owing  to  the  geographic 
configuration  of  Long  Island.  The  Long 
Island  Study  Corridor  is  therefore 
composed  of  the  two  suburban  counties, 
Nassau  and  Suffolk;  the  two  New  York 
City  counties,  Queens  and  Kings 
(Brooklyn);  and  that  portion  of  the  New 
York  County  Central  Business  District 
generally  referred  to  as  Midtown 
Manhattan.  Excluding  the  Mid-town 
Manhattan  (CBD)  portion  of  the  study 
corridor  the  study  area  covers 
approximately  1377  square  miles  of 
land  area  with  a  population  density  of 
6.8  million  people. 

The  Long  Island  Study  Corridor's 
access  to  the  Mid-town  Manhattan  CBD 
is  provided  by  the  MTA  Long  Island 
Rail  Road,  an  extensive  highway 
network  consisting  of  Interstate 
highways,  expressways,  parkways  and 
the  local  street  grid,  the  MTA  New  York 
City  Transit  and  a  number  of  private  bus 
and  ferry  services  as  well  as  private 
automobiles. 

Overall  the  above  transportation 
facilities  are  operating  at  or  above  their 
respective  design  capacities  during  peak 
travel  periods  and  experience  excessive 
levels  of  congestion  resulting  in 
increased  travel  time,  lost  productivity, 
customer  dissatisfaction  and 
contravention  of  National  Ambient  Air 
Quality  Standards.  The  region's  high 
utilization  of  existing  facilities,  high 
population  density  and  the  physical 
constraints  associated  with  the 
separation  of  Manhattan  Island  and 
Long  Island  by  the  East  River 
necessitating  bridge  or  tunnel 
connections  all  contribute  to  creating  a 
problematic  environment  for  addressing 
the  Long  Island  Study  Corridors 
mobility  issues. 

Currently,  the  LIRR  has  only  one 
Manhattan  terminal  at  Pennsylvania 
Station  (Penn  Station)  on  the  West  Side 
of  Manhattan  between  31st  and  33rd 
Streets  and  7th  and  8th  Avenues. 
However,  this  facility  currently  operates 
at  capacity  and  is  shared  by  three 
railroads — LIRR,  New  Jersey  Transit 
(NJT),  and  Amtrak — each  of  which  is 
seeking  additional  capacity  for  its 
present  and  projected  patronage. 
Moreover,  surveys  indicated  that  a 
significant  number  of  LIRR  customers 
have  East  Midtown  destinations  and  are 
therefore  not  adequately  served  by  a 
Penn  Station  destination. 

The  primary  goals  of  the  Long  Island 
Rail  Road  (LIRR)  are  to  provide 
transport  capacity,  enhance  mobility 


and  reduce  the  number  of  vehicles  on 
the  region's  congested  highway,  bridges 
and  tunnels;  unfortunately,  the  LIRR's 
ability  to  meet  these  goals  is  constrained 
by  capacity  limitations  during  peak 
hours,  particularly  at  Pennsylvania 
Station.  Therefore,  the  LIRR  is  impeded 
in  its  ability  to  attract  and  serve  new 
riders,  in  the  peak  period. 

The  major  highway  corridors  in  Long 
Island  Study  Corridor  are  noted  for  their 
major  congestion  problems.  According 
to  the  findings  of  the  LIRR  Network 
Strategy  Study,  52%  of  the  New  York 
State's  total  vehicle  hours  of  delay 
occurs  on  Long  Island  roadways.  These 
conditions  inhibit  the  region's  ability  to 
attain  compliance  under  the  federally 
imposed  National  Ambient  Air  Quality 
Standards  (NAAQS)  as  required  under 
the  Clean  Air  Act. 

All  of  the  MTA  New  York  City 
Transit's  (NYCT)  25  subway  routes 
serve  portions  of  the  Long  Island  Study 
Corridor  including  the  busiest  trunk 
lines  in  the  city — the  number  4,  5  and 
6  services  on  the  Lexington  Avenue 
Line,  the  number  7  service  on  the 
Flushing  Line,  and  the  E,  F  and  R 
services  on  the  Queens  Boulevard  Line. 
Portions  of  the  subway  system  parallel 
portions  of  the  LIRR  in  Queens  and 
Brooklyn.  However,  while  these  subway 
and  LIRR  routes  parallel  one  another 
they  do  not  necessarily  compete  with 
one  another — the  LIRR  principally 
carries  cxxstomers  from  Nassau  and 
Suffolk  Counties  and  the  far  eastern 
portion  of  Queens  while  the  subways 
principally  serve  inner  city  passengers 
of  Queens  and  Brooklyn. 

The  Queens  Boulevard  Line,  which 
offers  connectin^express  subway 
services  at  LIRR's  Jamaica  Station,  is 
currently  one  of  the  top  two  most 
heavily  used  subway  lines  in  the  NYCT 
system.  During  the  morning  peak  hour, 
approximately  30  trains  per  peak  hour 
carry  in  excess  of  66,000  passengers  per 
hour,  at  a  volume/capacity  ration  of 
1.296  or  30%  over  capacity. 

The  Flushing  Line,  which  offers 
connecting  service  at  LIRR  stations  at 
Hunterspoint  Avenue,  Long  Island  City 
and  Woodside  Queens,  is  currently 
operating  above  capacity,  carrying 
approximately  36,700  passengers  into 
Manhattan  at  a  volume/capacity  ration 
of  1.083  or  8.3%  over  capacity. 

Based  upon  U.S.  Bureau  of  the  Census 
data  and  New  York  Metropolitan 
Transportation  Council  (NYMTC) 
projections,  population,  labor  force  and 
employment  in  the  five  county  Long 
Island  Study  Corridor  have  all 
experienced  a  net  growth  from  1980  to 
the  present,  and  all  are  projected  to 
continue  to  grow  in  the  future.  The 
increases  indicated  by  these  trends  will 


increase  the  number  of  trips  made, 
including  commutation  travel  between 
the  residential  communities  on  Long 
Island  and  the  commercial  hub  of 
Manhattan. 

Alternatives 

The  alternatives  proposed  for 
evaluation  include:  No-action  which 
involves  no  change  to  transportation 
services  or  facilities  in  the  corridor 
beyond  already  committed  projects  of 
the  1992-1996  MTA  Capital  Program: 
the  TSM  ahemative,  which  consists  of 
low-to-medium  cost  improvements  to 
the  facilities  and  operations  of  the  LIRR, 
NYCT  and  the  highway  network  in 
addition  to  the  currently  planned 
highway  and  transit  improvements  in 
the  corridor.  All  other  reasonable 
alternatives  proposed  through  the  study 
scoping  process  will  be  considered. 

Probable  Effects 

FTA,  FHWA  and  the  LIRR  plan  to 
evaluate  in  the  MIS/DEIS  all  social, 
economic,  and  environmental  impacts 
of  the  alternatives.  Among  the  possible 
issues  to  be  investigated  are  the 
potential  increase  in  transit  ridership, 
impacts  on  highway  use,  the  capital 
outlays  needed  to  implement  an 
alternative,  the  cost  of  operating  and 
maintaining  the  facilities  created  by  an 
alternative,  and  the  financial  impacts  on 
the  funding  agencies.  Environmental 
and  social  impacts,  both  positive  and 
negative,  proposed  for  analysis  include 
environmental  justice,  land  use  and 
neighborhood  impacts,  traffic  parking, 
and  p>edestrian  impacts  near  stations, 
visual  impacts,  impacts  on  cultural 
resources,  and  noise  and  vibration 
impacts.  Impacts  on  natural  areas,  rare 
and  endangered  species,  air  and  water 
quality,  ground  water,  hazardous  waste 
and  geologic  forms  will  also  be  covered. 
The  impacts  will  be  evaluated  both  for 
the  construction  period  and  for  the  long- 
term  period  of  operation.  Measures  to 
mitigate  significant  adverse  impacts  will 
be  considered. 

FTA  and  FHWA  Procedures 

In  accordance  with  the  Federal 
Transit  Laws,  the  Federal  Aid  Highway 
Act  and  FTA/FHWA  policy,  the  DEIS/ 
MIS  will  be  prepared  in  conjunction 
with  an  analysis  of  alternatives  and 
Conceptual  Engineering.  After  its 
publication,  the  MIS/DEIS  will  be  . 
available  for  public  and  agency  review 
and  comment,  and  a  public  hearing  will 
be  held.  On  the  basis  of  the  MIS/DEIS 
and  the  comments  received,  and  with 
input  from  the  Project  Steering 
Committee,  the  Technical  Advisory 
Committee,  the  Citizens  Advisory 
Committee  and  the  Metropolitan 
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Transportation  Authority  Board,  the 
MTA  Long  Island  Rail  Road  will  select 
a  locally  preferred  alternative  for  its 
major  investment  strategy  and  seek 
approval  from  FTA  and  FHWA  to 
continue  with  Preliminary  Engineering 
and  preparation  of  the  Final  EIS. 

Issued  on:  June  20, 1995. 
Thomas  |.  Ryan, 

Regional  Administrator,  Federal  Tmnsit 
Administration. 
(FR  Doc.  95-15393  Filed  6-23-45;  8:45  am] 

MUJNQ  CODE  4t10-S7-P 


[Dodwt  No.  95-^;  Notice  1] 

National  Highway  Traffic  Safety 
Administration 

Vector  Aeromotive  Corporation 
Receipt  of  Application  From  Federal 
Motor  Vehicle  Safely  Standard  Ne.  206 

Vector  Aeromotive  Corporation  of 
Jacksonville,  Florida,  has  applied  to  be 
exempted  from  paragraph  S4.1.4  of 
Federal  Motor  Vehicle  Safety  Standard 
No.  208  Ocq^pant  Cmsh  Protection.  The 
basis  of  the  application  is  that 
compliance  will  cause  substantial 
economic  hardship  to  a  manufactiirer 
that  has  tried  to  comply  with  the 
standard  in  good  faith. 

This  notice  of  receipt  of  an 
application  is  published  in  accordance 
with  the  requirements  of  49  U.S.C. 
30113(b)(2)  and  does  not  represent  any 
judgment  of  the  agency  on  the  merits  of 
the  application. 

Vector  intends  to  begin  production  of 
a  two-seat  high  performance  sport  car  in 
September  1995  called  the  "Vector 
Avtech  SC  ("Avtech").  Design  concept 
specifications  were  developed  several 
years  ago  for  the  Avtech,  and  a 
prototype  shown  at  the  Geneva 
Automobile  Show  in  March  1992. 
During  this  time,  Vector  produced  a 
sports  car  called  the  Vector  W8.  This  car 
went  out  of  production  in  early  1993 
after  a  run  of  22  vehicles,  and  Vector 
has  produced  no  motor  vehicles  since. 

Vector's  single  largest  shareholder  is 
V'Power  Corp.,  a  Bahamian  Corporation, 
which  is  also  the  controlling 
shareholder  of  Automobili  Lamborghini 
S.p.A.  Lamborghini,  which 
manufactured  1,475  cars  between  1989 
and  1994.  was  recently  granted  a 
temporary  exemption  from  Motor 
Vehicle  Safety  Standard  No.  214  Side 
Impact  Protection  (59  FR  59458). 
V'Power  will  provide  Vector  with  $5.5 
million  in  funds  to  finance  Vector's 
proposed  development  schedule  over 
the  next  12  months.  Vector's  cumulative 
net  losses  in  the  three  years  preceding 


the  filing  of  its  application  were 
approximately  $12,400,000. 

Vector  has  received  airbag 
development  program  cost  estimates  of 
approximately  $1,500,000  from  airbag 
suppliers.  It  has  already  spent  $56,000 
in  pursuit  of  the  project  and  an 
estimated  1000  man  hours.  Vector 
estimates  that  a  year  will  be  required  in 
order  to  complete  development,  and 
that  vehicles  conforming  to  Standard 
No.  208  will  be  available  in  the  time 
period  Jime  -  September  1996.  However, 
to  allow  for  development  problems. 
Vector  has  asked  for  an  exemption  until 
May  1. 1997.  In  the  meantime,  the 
Avtech  will  be  equipped  "with  an 
active,  three  point,  seat  belt  system  that 
meets,  or  exceeds,  all  FMVSS 
performance  requirements." 

The  applicant  ar^gues  that  an 
exemption  would  be  in  the  public 
interest  as  its  development  and 
production  "will  result  in  additional 
employment  at  the  factory,  vendor, 
dealer,  and  service  levels."  Its  success 
"should  establish  the  US  as  a  major 
source  for  ultrahigh  performance 
vehicles  and  technology".  The  Avtech 
will  be  equipped  with  "the  only  twelve 
cylinder  engine  offered  by  a  US 
manufacturer."  An  exemption  would  be 
consistent  with  traffic  safety  objectives 
because  the  vehicle  will  otherwise 
comply  with  all  applicable  Federal 
motor  vehicle  safety  standards.  In 
addition,  the  company's  production  will 
be  limited.  It  estimates  sales  of  60  cars 
through  the  second  quarter  of  1996. 

Interested  persons  are  invited  to 
submit  comments  on  the  application 
described  above.  Comments  should  refer 
to  the  docket  number  and  the  notice 
niunber.  and  be  submitted  to:  Docket 
Section.  National  Highway  Traffic 
Safety  Administration,  room  5109.  400 
Seventh  Street,  SW.  Washington.  DC 
20590.  It  is  requested  but  not  required 
that  10  copies  be  submitted. 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  below  will  be 
considered,  and  will  be  available  for 
examination  in  the  docket  at  the  above 
address  both  before  and  after  that  date. 
To  the  extent  possible,  comments  filed 
after  the  closing  date  will  also  be 
considered. 

Notice  of  final  action  on  the 
application  will  be  published  in  the 
Federal  Register  pursuant  to  the 
authority  indicated  below.  Conmient 
closing  date:  July  26. 1995. 


(49  U.S.C.  30113:  delegations  of  authority  at 
49  CFR  1.50.  and  501.8) 
Barry  Felrica, 

Associate  Administrator  for  Safety 
Performance  Standards. 
[FR  Doc.  9S-15527  Filed  6-23-95;  8:45  am) 
HLLMG  COOE  4»1»-6a-P 


DEPARTMEHT  OF  THE  TREASURY 

Office  of  Foreign  Assets  Control 

Changes  to  the  List  of  Specially 
Designated  Nationals  of  Cut>a 

agency:  Office  of  Foreign  Assets 
Control.  Treasury. 
ACTION:  Notice  of  additions  and 
deletions  to  the  list  of  blocked  persons 
and  specially  designated  nationals. 

SUMMARY:  The  Treasury  Ltepartment  is 
designating  four  entities  as  specially 
designated  nationals  of  Cuba  and  adding 
these  entities  to  the  List  of  Blocked 
Persons  and  Specially  Designated 
Nationals.  In  addition,  the  Treasury 
Department  is  removing  an  entity 
previously  designated  from  the  list 
EFFECTIVE  DATE:  June  21, 1995. 
FOR  FURTHER  INFORMATION:  J.  Robert 
McBrien,  Chief,  International  Programs, 
TeL:  (202)  622-2420;  Office  of  Foreign 
Assets  Control,  Department  of  the 
Treasury,  1500  Pennsylvania  Avenue. 
N.W.,  Washington,  DC  20220. 

SUPPLEMENTARY  INFORMATION: 

Electronic  Availability 

This  dociunent  is  available  as  an 
electronic  file  on  The  Federal  Bulletin 
Board  the  day  of  publication  in  the 
Federal  Register.  By  modem  dial  202/ 
512-1387  and  type  "/GO/FAC"  or  call 
202/512-1530  for  disks  or  paper  copies. 
This  file  is  available  in  Postscript, 
WordPerfect  5.1  and  ASCII  formats. 

Background 

The  Office  of  Foreign  Assets  Control 
("FAC")  is  designating  four  entities  as 
Specially  Designated  Nationals  of  Cuba 
and  adding  these  entities  to  the  List  of 
Blocked  Persons  and  Specially 
Designated  Nationals  and  removing  one 
entity  frt>m  the  list  that  was  previously 
designated. 

The  Director  of  FAC  has  determined 
that  the  designated  entities  are  owned  or 
controlled  by  or  act  or  purport  to  act 
directly  or  indirectly  on  behalf  of  the 
Government  of  Cuba  and,  therefore, 
pursuant  to  §515.306  of  the  Cuban 
Assets  Control  Regulations,  31  CFR  part 
515  (the  "Regulations"),  are  subject  to 
the  prohibitions  applicable  to  the 
Government  of  Cuba.  All  unlicensed 
transactions  with  these  entities  or 
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transactions  in  property  in  which  they 
have  an  interest  are  prohibited  unless 
otherwise  exempted  or  generally 
licensed  in  the  Regulations. 

Determinations  that  persons  are 
Specially  Designated  Nationals  of  Cuba 
are  effective  upon  the  date  of 
determination  by  the  Director  of  FAG, 
acting  under  authority  delegated  by  the 
Secretary  of  the  Treasury.  Public  Notice 
of  such  a  determination  is  effective 
upon  the  date  of  Federal  Register 
publication  or  upon  earlier  actual 
notice. 

The  List  of  Blocked  Persons  and 
Specially  Designated  Nationals  is  not 
definitive  or  all-inclusive,  and  new 
Federal  Register  notices  with  regard  to 
specially  designated  nationals  or 
blocked  persons  may  be  published  at 
any  time.  The  absence  of  any  particular 
person  from  the  list  is  not  to  be 
construed  as  evidence  that  the  person  is 
not  a  component  agency  of  a 
government  subject  to  sanctions;  or 
organized  or  located  in  a  country  subject 
to  economic  sanctions;  or  owned  and 
controlled  by  persons  that  are  organized 
or  located  in,  or  are  nationals  of,  a 
country  subject  to  economic  sanctions; 
or  owned  or  controlled  by,  or  acting  or 
purporting  to  act  directly  or  indirectly 
on  behalf  of,  the  government  of  a 
country  subject  to  economic  sanctions. 
The  Treasury  Department  regards  it  as 
incumbent  upon  all  U.S.  persons  or 
persons  subject  to  U.S.  jurisdiction, 
depending  upon  the  sanctions  program, 
to  take  reasonable  steps  to  ascertain  for 
themselves  whether  persons  with  whom 
they  enter  into  transactions  fall  into  one 
of  these  categories. 

Users  are  advised  to  check  the 
Federal  Register  and  The  Federal 
Bulletin  Board  routinely  for  additional 
names  or  other  changes  to  the  list. 
Entities  and  individuals  on  the  list  are 
occasionally  licensed  by  the  Office  of 
Foreign  Assets  Control  to  transact 
business  with  U.S.  persons  or  persons 
subject  to  U.S.  jurisdiction  in 
anticipation  of  removal  from  the  list  or 
because  of  foreign  policy  considerations 
in  unique  circumstances.  Current 
information  on  licenses  issued  with 
regard  to  blocked  persons  or  specially 
designated  nationals  may  be  obtained  by 
calling  the  Office  of  Foreign  Assets 
Control,  Licensing  Division  (202/622- 
2480). 

The  following  name  is  removed  from 
the  List  of  Specially  Designated 
Nationals  and  Blocked  Persons  and  is 
no  longer  considered  a  specially 
designated  national  of  Cuba: 
COMPAGNL\  MERCANTILE 

INTERNAZIONALE  (a.k.a.  COME! 

SPA).  Milan,  Italy. 


The  following  names  are  added  to  the 
List  of  Specially  Designated  Nationals 
and  Blocked  Persons  as  specially 
designated  nationals  of  Cuba: 
COBALT  REFINERY  CO.  INC.,  Fort 

Saskatchewan.  AB.  Canada. 
INTERNATIONAL  COBALT  CO.  INC.. 

Fort  Saskatchewan.  AB,  Canada. 
LA  COMPANL\  GENERAL  DE  NIQUEL 

(a.k.a.  GENERAL  NICKEL  SA).  Cuba. 

MOA  NICKEL  SA,  Cuba. 

Dated:  )une  7, 1995. 
R.  RicJuml  Newcomb, 

Director.  Office  of  Foreign  Assets  Control. 

Approved:  June  19. 1995. 
John  P.  Simpson, 

Deputy  Assistant  Secretary  (Regulatory.  Tariff 
and  Trade  Enforcement). 
[FR  Doc.  95-15624  Filed  6-21-95:  4:57  pm) 
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UNITED  STATES  INFORMATION 
AGENCY 

Reporting  and  Information  Collection 
Requirements  Under  0MB  Review 

agency:  United  States  Information 

Agency. 

ACTION:  Notice  of  reporting  requirements 

submitted  for  OMB  review. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  agencies  are  required  to 
submit  proposed  or  established 
reporting  and  recordkeeping 
requirements  to  OMB  for  review  and 
approval,  and  to  publish  a  notice  in  the 
Federal  Register  notifying  the  public 
that  the  Agency  has  made  such  a 
submission.  The  information  collection 
activity  involved  with  this  program  is 
conducted  pursuant  to  the  mandate 
given  to  the  United  States  Information 
Agency  under  the  terms  and  conditions 
of  the  Mutual  Educational  and  Cultural 
Exchange  Act  of  1961.  Public  Law  87- 
256.  USIA  is  requesting  approval  for 
revisions  made  to  the  Office  of  Arts 
America,  Artistic  Ambassador  Program, 
United  States  Information  Agency, 
Artistic  Ambassador  Program 
Application  under  OMB  control  number 
3116-0172  which  expires  May  31,  1995. 
The  proposed  revisions  are  suggested  to 
enhance  clarity  of  required  information. 
Estimated  burden  hours  per  response  is 
W^  hours.  Respondents  will  be  required 
to  respond  only  one  time. 
DATES:  Comments  are  due  on  or  before 
July  26,  1995. 

COPIES:  Copies  of  the  Request  for 
Clearance  (OMB  83-1),  supporting 
statement,  transmittal  letter  and  other 
documents.submitted  to  OMB  for 


approval  may  be  obtained  from  the 
USIA  Clearance  Officer.  Comments  on 
the  items  listed  should  be  submitted  to 
the  Office  of  Information  and  Regulatory 
Affairs  of  OMB,  Attention:  Desk  Officer 
for  USIA,  and  also  to  the  USIA 
Clearance  Officer. 

FOR  FURTHER  INFORMATION  CONTACT: 
Agency  Clearance  Officer,  Ms.  Jeannette 
Giovetti,  United  States  Information 
Agency.  M/ADD,  301  Fourth  Street  SW., 
Washington,  D.C.  20547,  telephone 
(202)  619-4408;  and  OMB  review:  Mr. 
Jefferson  Hill,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building.  Docket 
Library.  Room  1002.  NEOB. 
Washington.  D.C.  20503.  telephone 
(202) 395-3176. 

SUPPLEMENTARY  INFORMATION:  Public 
reporting  burden  for  this  collection  of 
•information  (Paper  Work  Reduction 
Project:  OMB  No.  3116-0172)  is 
estimated  to  average  W^  hours  per 
response,  including  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Send  comments 
regarding  this  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  this  burden  to  the  United 
States  Information  Agency.  M/ADD.  301 
Fourth  Street  SW..  Washington,  D.C. 
20547;  and  to  the  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Docket 
Library,  Room  10202,  NEOB, 
Washington,  D.C.  20503. 

TITLE:  Office  of  Arts  America  Artistic 
Ambassador  Program  United  States 
Information  Agency  Artistic 
Ambassador  Application  Form. 

FORM  NUMBER:  IAP-121. 

ABSTRACT:  The  USIA  form  IAP-121  is 
intended  to  obtain  information  in  order 
to  evaluate  an  applicant's  musical 
background  and  to  assess  his  or  her 
potential  to  serve  successfully  as  a 
spokesperson  for  the  United  States  in 
cross-cultural  situations. 

PROPOSED  FREQUENCY  OF  RESPONSES: 

No.  of  Respondents-60;  Total  Annual 
Burden— 105. 

Dated:  )une  21,  1995. 
Rose  Royal, 

Federal  Register  Liaison. 
IFR  Doc.  95-15507  Filed  6-23-95;  8:45  am] 
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This  section  of  ttie  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  "Government  in  the  Sunshine  Acf'  (Pub. 
L.  94-409)  5  U.S.C.  552b(e)(3). 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
the  Federal  Deposit  Insurance 
Corporation's  Board  of  Directors  will 
meet  in  open  session  at  10:00  a.m.  on 
Tuesday,  June  27,  1995.  to  consider  the 
following  matters: 

Summary  Agenda:  No  substantive 
discuPsion  of  the  following  items  is 
anticii-c>ted.  These  matters  will  be 
resolved  with  a  single  vote  unless  a 
member  of  the  Board  of  Directors 
requests  that  an  item  be  moved  to  the 
discussion  agenda. 

Disposition  of  minutes  of  previous 
meetings. 

Reports  of  actions  approved  by  the 
standing  committees  of  the  Corporation 
pursuant  to  authority  delegated  by  the  Board 
of  Directors. 

Memorandum  and  resolution  re:  Final 
amendments  to  Part  360  of  the  Corporation's 
rules  and  regulations,  entitled  "Receivership 
Rules,"  which  clarify  that  post-closing  and 
certain  pre-closing  expenses  may  be  paid  as 
administrative  expenses  of  the  receiver  in 
connection  with  the  liquidation  or  other 
resolution  of  FDIC-insured  institutions. 

Memorandum  and  resolution  re:  Proposed 
amendments  to  Part  309  of  the  Corporation's 
rules  and  regulations,  entitled  "Disclosure  of 
Information,"  which  would  revise  the  rules 
setting  forth  the  procedures  to  be  used  by 
members  of  the  public  in  requesting  records 
maintained  by  the  Corporation,  the  amount 
of  fees  charged  by  the  Corporation  for 
responding  to  requests,  the  procedures  to  be 
used  when  app>ealing  a  decision  to  deny 
access  to  records  or  for  a  waiver  of  fees, 
circumstances  and  procedures  under  which 
exempt  records  might  be  disclosed,  and  the 
method  by  which  a  party  can  serve  legal 
process  on  the  Corporation  in  order  to  obtain 
information. 

Discussion  Agenda: 

Memorandum  and  resolution  re:  Proposed 
amendments  to  Part  346  of  the  Corporation's 
rules  and  regulations,  entitled  "Foreign 
Banks,"  which  would  restrict  the  amount  and 
types  of  initial  deposits  of  less  than  SI 00,000 
which  could  be  accepted  by  an  uninsured 
state-licensed  branch  of  a  foreign  bank. 

Memorandum  and  resolution  re:  (1)  Final 
amendments  to  Part  325  of  the  Corporation's 
rules  and  regulations,  entitled  "Capital 
Maintenance,"  which  revise  the  risk-based 


capital  standards  to  specify  that  evaluations 
of  a  bank's  capital  adequacy  would  include 
an  assessment  of  the  exposure  to  declines  in 
the  economic  value  of  the  bank's  capital  due 
to  changes  in  interest  rates,  and  (2)  a  request 
for  comment  on  a  proposed  joint  agency 
policy  statement  which  would  establish  a 
uniform  supervisory  framework  for 
measuring  l)anks'  interest  rate  risk  exposures. 

The  meeting  will  be  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550— 17th  Street, 
N.W.,  Washington.  D.C. 

The  FDIC  will  provide  attendees  with 
auxiliary  aids  (e.g.,  sign  language 
interpretation)  required  for  this  meeting. 
Those  attendees  needing  such  assistance 
should  call  (202)  942-3132  (Voice); 
(202)  942-3111  (TTY),  to  make 
necessary  arrangements. 

Requests  for  further  information 
concerning  the  meeting  may  be  directed 
to  Mr.  Jerry  L.  Langley.  Executive 
Secretary  of  the  Corporation,  at  (202) 
898-6757. 

Dated:  June  20, 1995. 
Federal  Deposit  Insurance  Corporation. 
Jerry  L.  Langley, 
Executive  Secretary. 
[FR  Doc.  95-15683  Filed  6-22-95;  11:29  am] 

BILLING  CODE  6714-01-M 

FEDERAL  ELECTION  COMMISSION  BILLING 
CODE:  6715-01-M 

"FEDERAL  REGISTER"  NUMBER:  95-15499. 

PREVIOUSLY  ANNOUNCED  DATE  AND  TIME: 
Thursday,  June  29,  1995,  10:00  a.m. 
Meeting  Open  to  the  Public. 

THE  FOLLOWING  ITEM  WAS  ADDED  TO  THE 

AGENDA:  Buchanan  for  President,  Inc. 

Committee.  Proposed  Final  Repayment 

Determination  and  Statement  of  Reasons 

(LRA  #441). 

PERSON  TO  CONTACT  FOR  INFORMATION: 

Mr.  Ron  Harris.  Press  Officer, 

Telephone:  (202)  219-4155. 

Mar)ories  W.  Emmons. 

Secretary  of  the  Commission. 

IFR  Doc.  95-15765  Filed  6-22-95;  3:27  am) 

BILLING  CODE  671S-01-M 


FEDERAL  ENERGY  REGULATORY 
COMMISSION 

The  following  notice  of  meeting  is 
published  pursuant  to  section  3(A)  of 
the  Government  in  the  Sunshine  Act 
(Pub.  L.  No.  94^09).  5  U.S.C.  552B: 
DATE  AND  TIME:  June  28,  1995.  10:00  a.m. 


PLACE:  825  North  Capitol  Street.  N.E.. 
Room  9306,  Washington.  D.C.  20426. 
STATUS:  Open. 
MATTERS  TO  BE  CONSIDERED:  Agenda. 

Note. — Items  listed  on  the  agenda  may  be 
deleted  without  further  notice 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Lois  D.  Cashell.  Secretary,  Telephone 
(202)  208-0400.  For  a  recording  listing 
items  stricken  from  or  added  to  the 
meeting,  call  (202)  208-1627. 

This  is  a  list  of  matters  to  be 
considered  by  the  Commission.  It  does 
not  include  a  listing  of  all  papers 
relevant  to  the  items  on  the  agenda; 
however,  all  public  documents  may  be 
examined  in  the  Reference  and 
Information  Center. 

Consent  Agenda — Hydro  633rd  Meeting — 
June  28. 1995,  Regular  Meeting  (10:00  a.m.) 

CAH-1. 

Docket  No.  P-2570-024.  Ohip  Power 
Company 
CAH-2. 

Docket  No.  P-2337-034.  Pacificorp 
CAH-3. 

Docket  No.  P-3407-042.  Magic  Reservoir 

.    Hydroelectric.  Inc. 
CAH-4. 

Docket  No.  P-10551-044,  City  of  Oswego. 
New  York 
CAH-b. 

Docket  No.  P-10058-007,  Elaine  Hitchcock 
CAH-6. 

Docket  No.  P-2  506-002,  Mead 
Corporation,  Publishing  Paper  Division 
CAH-7. 

Docket  No.  P-2607-001.  Duke  Power 
Company 
CAH-8. 

Omitted 

Consent  Agenda — Electric 

CAE-1. 
Docket  No.  ER95-980-000,  Pacific  Gas  and 
Electric  Company 
CAE-2. 
Docket  No.  ER95-1007-000,  Logan 
Generating  Company,  L.P. 
CAE-3. 

Docket  No.  ER95-1 11042-000,  System 
Energy  Resources,  Inc. 
CAE-4. 

Docket  No.  ER95-61 5-000,  Western 
Resources,  Inc. 
CAE-5. 
Docket  No.  FA92-8-001,  Pennsylvania 
Power  &  Light  Company 
CAE-6. 

Docket  No.  EL91-32-004.  Power  Authority 
of  the  State  of  New  York,  et  al.,  V.  Long 
Island  Lighting  Company 
Other  Nos.  EL91-34-004,  Power  Authority 
of  the  State  of  New  York,  et  al..  V.  Long 
Island  Lighting  Company 
CAE-7. 
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Docket  No.  ER95-181-002.  Florida  Power 

&  Light  Company 
CAE-8. 
Docket  No  ER93-1 9-001.  San  Diego  Gas  & 

Electric  Company  V.  Tucson  Electric 

Power  Company  and  Century  Power 

Corporation 
Other  Nos  FA90-34-002.  Tucson  Electric 

Power  Company 
CAE-9. 
Docket  No.  ER93-540-O03,  American 

Electric  Power  Service  Corporation 
Other  Nos.  EC94-7-002,  El  Paso  Electric 

Company  and  Central  and  South  West 

Services,  Inc. 
ER93-465-016,  Florida  Power  &  Light 

Company 
ER94-475-002.  Wisconsin  Power  &  Light 

Company 
ER94-89a-002 ,  El  Paso  Electric  Company 

and  Central  and  South  West  Services, 

Inc. 
ER94-104  5-004,  Kansas  City  Power  & 

Light  Company 
ER94-1 11 3-002,  Northern  States  Power 

Company  (Minnesota  and  Wisconsin) 
ER94-1348-002,  Southern  Company 

Services,  Inc. 
ER94-1380-O05,  Louisville  Gas  &  Electric 

Company 
ER94-151&-002,  Commonwealth  Electric 

Company 
ER94-1561-O02,  Citizens  Utilities 

Company 
ER94-163  7-002,  Cinergy  Services,  Inc. 
ER94-1639-002,  Wisconsin  Public  Service 

Corporation 
ER95-1 698-003,  Kentucky  Utilities 

Company 
ER95-1 12-003,  Entergy  Services,  Inc. 
ER95-203-OO2,  Utilicorp  United,  Inc. 
ER95-264-0Q2,  Wisconsin  Electric  Power 

Comp)any 
ER95-371-003,  Commonwealth  Edison 
Company 
CAE-10. 

Omitted 
CAE-11. 
Docket  No.  ER94-1 348-001,  Southern 
Company  Services,  Inc. 

Other  Nos.  EL94-85-001 ,  Southern 
Company  Services,  Inc. 
CAE-12. 

Docket  Nos.  AC93-1 17-000,  Portland 
General  Electric  Company 
CAE-13. 
Docket  No.  EL94-92-000,  Portland  General 
Electric  Company 
CAE-14. 

Omitted 
CAE-15. 
Docket  No.  EL95-41-000,  Metropolitan 
Edison  Company  and  Pennsylvania 
Electric  Company 
CAE-16. 
Docket  No.  EL94-75-O00,  The  Cleveland 
Electric  Illuminating  Company  v.  the 
City  of  Cleveland.  Ohio;  the  City  of 
Cleveland.  Ohio  v.  the  Cleveland  Electric 
Illuminating  Company;  the  City  of 
Cleveland,  Ohio  v.  the  Cleveland  Electric 
Illuminating  Company 
CAE'-17. 


Docket  No.  EL91-1 3-000.  Northern  States 
Power  Company  (Minnesota)  v.  Southern 
Minnesota  Municipal  Power  Agency 
CAE-18. 

Omitted 

Consent  Agenda — Gas  and  Oil 

CAG-1. 

Docket  No.  RP92-137-038. 

Transcontinental  Gas  Pipe  Line 

Corporation 
Other  Nos.  RP93-1 36-006, 

Transcontinental  Gas  Pipe  Line 

Corporation 

c:ag-2. 

Docket  No.  RP95-31 5-000,  ANR  Pipeline 

Company 
Other  Nos.  RP95-181-001,  ANR  Pipeline 
Company 
CAG-3. 

Docket  No.  RP95-3 16-000,  ANR  Pipeline 
Company 
CAG-4. 

Docket  No.  RP95-31 7-000.  ANR  Pipeline 

Company 
Other  Nos.  RP95-241-000,  ANR  Pipeline 
Company 
CAG-S. 
Docket  No.  RP95-323-000,  Southern 

Natural  Gas  Company 
Other  Nos.  RP95-3  24-000,  Southern 
Natural  Gas  Compiany 
CAG-6. 

Docket  No.  RP95-294-000,  Northern 
Border  Pipeline  Company 
CAG-7. 
Docket  No.  RP95-303-000,  Williams 
Natural  Gas  Company 
CAG-8. 
Docket  No.  RP95-313-00a  Northern 
Natural  Gas  Company 
CAG-9. 

Docket  No.  RP95-3  26-000,  Natural  Gas 
Pipeline  Company  of  America 
CAG-10. 

Omitted 
CAG-1 1. 

Omitted 
CAG-1 2. 

Omitted 
CAG-1 3. 
Docket  No.  RP95-331-000,  Noram  Gas 
Transmission  Company 
C:AG-14. 

Omitted 
CAG-15. 

Omitted 
CAG-16. 

Docket  No.  TM95-4-49-000.  Williston 
Basin  Interstate  Pipeline  Company 
CAG-1 7. 
Docket  No.  PR93-1O-0OO,  Louisiana  State 

Gas  Corporation 
Other  Nos.  PR93-10-001.  Louisiana  State 
Gas  Corporation 
CAG-18. 

Docket  No.  PR94-1 2-000,  Overland  Trail 

Transmission  Company 
Other  Nos.  PR94-1 2-000,  Overiand  Trail 
Transmission  Company 
CAG-1 9. 

Docket  No.  RP94-251-O03,  National  Fuel 
Gas  Supply  Corporation 
CAG-20. 

Docket  No.  RP95-1 1 2-000.  Tennessee  Gas 
Pipeline  Company 


Other  Nos.  RP95-88-000.  Tennessee  Gas 

Pipeline  Company 
RP-95-«8-001 ,  Tennessee  Gas  Pipeline 

Company 
RP-95-1 12-001.  Tennessee  Gas  Pipeline 

Company 
RP-95-1 12-002.  Tennessee  Gas  Pipeline 

Company 
RP-95-1 12-006,  Tennessee  Gas  Pipeline 
Company 
CAG-21. 

Docket  No.  RP95-304-000,  North  Penn  Gas 
Company 
CAG-22. 

Omitted 
CAG-23. 

Omitted 
CAG-24. 
Omitted 

c:ag-25. 

Docket  No.  RP95-1 4-000.  Noram  Gas 

Transmission  Company 
Other  Nos.  RP94-343-009,  Noram  Gas 

Transmission  Company 
RP94-343-010,  Noram  Gas  Transmission 

Company 
RP95-1 4-001.  Noram  Gas  Transmission 

Company 
RP95-1 4-002.  Noram  Gas  Transmission 

Company 
RP95-53-001 .  Noram  Gas  Transmission 

Company 
RP95-53,0O2,  Noram  Gas  Transmission 
Company 
CAG-26. 

Docket  No.  RP95-210-000.  Transwestem 
Pipeline  Company 
CAG-27. 
Docket  No.  TM94-5-4&-001,  Williston 
Basin  Interstate  Pipeline  Company 
CAG-28. 
Docket  No.  RP85-209-000,  Koch  Gateway 
Pipeline  Company,  et  al. 
CAG-29. 

Docket  No.  RP94-164-006,  Trunkline  Gas 

Company 
Other  Nos.  AC94-49-O00,  Trunkline  Gas 

Company 
CP92-498-000,  Trunkline  Gas  Company 
RP94-374-000,  Trunkline  Gas  Company 
RP94-374-001 ,  Trunkline  Gas  Company 
RP95-19-000.  Trunkline  Gas  Company 
CAG-30 
Docket  No.  RP94-43-013,  ANR  Pipeline 

Company 
Other  Nos.  RP95-58-002,  ANR  Pipeline 
Company 
CAG-3 1. 
Docket  No.  RP94-43-014,  ANR  Pipeline 
Company 
CAG-32. 
Docket  No.  RP92-133-005,  Gas  Research 
Institute 
CAG-3  3. 

Docket  No.  RP94-365-004,  Williams 
Natural  Gas  Company 
CAG-34. 
Docket  No.  RP95-2 16-002,  Tennessee  Gas 
Pipeline  Company 
CAG-35. 

Docket  No.  RP95-2 3 1-001.  Columbia  Gas 
Transmission  Corporation 
CAG-36. 
Docket  No.  RP95-31-005,  National  Fuel 
Gas  Supply  Corporation 
CAG-37 
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Omitted 
CAG-38. 

Omitted 
CAG-39. 

Docket  No.  RP93-187-010,  Equitrans,  Inc. 

Other  Nos.  CP8&-546-008,  Equitrans,  Inc. 

RP93-62-013,  Equitrans,  Inc. 
CAG-40. 

Omitted 

c:ag-4i. 

Docket  No.  IS95-31-000,  Kaneb  Pipe  Line 
Operating  Partnership,  LP. 
CAG-42. 
Docket  No.  IS95-32-000,  Explorer  Pipeline 
Company 
CAG-43. 

Docket  No.  IS95-33-000,  Colonial  Pipeline 
Company 
CAG-44. 

Docket  No.  OR90-2-000,  Conoco,  Inc.  and 
Oxy  USA,  Inc.  v.  Trans  Alaska  Pipeline 
System 
CAG-45. 
Docket  No.  MG92-3-002,  Pacific  Gas 
Transmission  Company 
CAG-46. 

Omitted 
CAG-47 
Docket  No.  CP95-1 1-002,  William  Natural 

Gas  Company 
Other  Nos.  CP95-1 2-001,  Williams  Gas 
Processing — Kansas  Hugoton  Company 
CAG-48. 


Docket  No.  CP93-505-005,  Panhandle 
-  Eastern  Pifjeline  Company 
Other  Nos.  CP93-506-005,  Panhandle 

Gathering  Company 
RP95-162-001,  Panhandle  Eastern  Pipe 
Line  Company 
CAG-49. 

Omitted 
CAG-50. 
Docket  No.  CP95-92-000,  Atlantic  Gas 
Systems,  Inc. 
CAG-51. 
Docket  No.  CP95-94-000,  Koch  Gateway 
Pipeline  Company 
CAG-52. 
Docket  No.  CP95-1 30-000,  Northern 
Natural  Gas  Company 
CAG-53. 
Docket  No.  CP94-1 37-000,  Tennessee  Gas 
Pipeline  Company 
CAG-54. 
Docket  No.  RP95-319-000,  Iroquois  Gas 
Transmission  System,  L.P. 
CAG-55 

Docket  No.  RP94-4 16-000,  Northern 
Natural  Gas  Company 
CAG-56. 

Docket  No.  RP95-226-000,  Mississippi 
River  Transmission  Corporation 
CAG-57. 

Docket  No.  CP94-682-002,  Southern 
Natural  Gas  Company 
CAG-58. 


Docket  No.  CP95-304-000,  Shell  Western 

E&P  Inc. 
CAG-59. 

Docket  No.  TM95-3-49-000,  Williston 

Basin  Interstate  Pipeline  Company 

Hydro  Agenda 

H-1. 
Reserved 

Elecrtric  Agenda 

E-1. 
Docket  No.  ER95-19-000.  Northwest 
Regional  Transmission  Association. 
Order  on  Regional  Transmission  Group 

Oil  and  Gas  Agenda 

I. 

Pipeline  Rate  Matters 
PR-1. 

Reserved 

n. 

Pipeline  Certificate  Matters 
PC-1. 

Reserved 
Lois  D.  Cashell. 
Secretary. 
IFR  Doc.  95-15684  Filed  6-22-95;  11:36  am] 

BILLING  CODE  C717-01-M 
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Monday 
June  26,  1995 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule.  Proposed  Rule, 
and  Notice  documerrts.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register  Agency  prepared  corrections  are 
issued  as  sigr>ed  documents  and  appear  in 
the  appropnate  document  categories 
elsewtiere  in  the  issue. 


DEPARTMENT  OF  AGRICULTURE 

Natural  Resources  Conservation 
Service 

7  CFR  Chapter  VI  and  Part  620 

RIN  0678-AA15 

Wetlands  Reserve  Program 

Correction 

In  rule  document  95-13161  beginning 
on  page  28511,  in  the  issue  of  Thursday, 
June  1, 1995,  make  the  foUowing 
corrections: 

1.  On  page  28511.  in  the  third 
column,  under  SUMMARY:,  in  the  first 
line,  insert  a  comma  after  "Food". 

2.  On  the  same  page,  in  the  same 
colimui,  in  the  same  paragraph,  in  the 
eighth  line,  "secretary"  should  read 
"Secretary". 

3.  On  tne  same  page,  in  the  same 
column,  in  the  same  paragraph,  in  the 
14th  line,  remove  the  comma  after 
"1994". 

4.  On  the  same  page,  in  the  same 
colimm,  in  the  same  paragraph,  in  the 
16th  line,  "service"  should  read 
"Service". 

§620^    [Corrscted] 

5.  On  page  28515,  in  the  third 
column,  in  §620.2,  in  the  definition  for 


Wetland  functions  and  values,  in 
paragraph  (1),  in  the  first  line,  "Habit" 
should  read  "Habitat". 

$620.4    [Corrwstad] 

6.  On  page  28516,  in  the  third 
column,  in  §620.4  (d)  (3),  in  the  fifth 
line,  "is"  should  be  removed. 

7.  On  page  28517,  in  the  first  column, 
in  §620.4  (d)  (3)  (iv),  in  the  fifth  line, 
"neutral"  should  read  "natural". 

8.  On  the  same  page,  in  the  same 
colunm,  in  §620.4  (f),  in  the  third  line, 
"WKP"  should  read  "WRP". 

$e2ai2    [ComctuS] 

9.  On  page  28519,  in  the  second 
colimm,  in  §620.12  (a)  (1),  in  the  third 
line,  "manual"  should  read  "mutual". 

§620.14    [Corrected] 

10.  On  the  same  page,  in  the  third 
column,  in  §620.14  (d),  in  the  first  line, 
"states"  should  read  "States". 

BIUMO  COOe  ISOfr-01-O 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  Nos.  2S25^X>4,  2595-005, 2522-002, 
2546-001,  2560-001,  2581-002] 

Wisconsin  Public  Service  Corp.;  Notice 
of  Intent  to  Prepare  a  Multiple-Project 
Environmental  Impact  Statement  and 
to  Conduct  Site  Visits  and  Public 
Scoping  Meetings 

Correction 

In  notice  document  95-14970 
beginning  on  page  32148,  in  the  issue  of 
Tuesday,  June  20. 1995,  in  the  third 


column,  the  project  numbers  should 
read  as  set  forth  above. 


BILLMG  COOe  1S(»-01-O 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Electronic  Filing  of  Part  84  Respirator 
Approval  and  Certification 
Applications;  Meeting 

Cbrrectjo/i 

In  notice  document  95-14493 
appearing  on  page  31319  in  the  issue  of 
Wednesday,  June  14,  1995,  maJce  the 
following  corrections: 

In  the  second  column: 

(A)  The  Date  entry  of  the  June  29. 
1995,  meeting  should  correspond  to  the 
Place  entry  "Lakeview  Resort  & 
Conference  Center,  Governor's  Ball 
Rooms  1-3,  Moigantown.  West  Virginia 
26505. 

(B)  The  Date  entry  of  the  June  30, 
1995,  meeting  should  correspond  to  the 
P7ace  entry  "NIOSH  Facility,  1095 
Willowdale  Road,  Room  138, 
Morgantown,  West  Virginia  26505". 

BUJJNQ  COOE  1S06-01-O 


Part  II 

Nonprocurement 
Debarment  and 
Suspension;  Notice  and 
Final  Rule  and  Interim 
Final  Rule;  and  FAR 
Debarment  and 
Suspension;  Final  Rule 

Omce  Of  Management  and  Budget 

Department  of  Agriculture 

Department  of  Commerce 

Department  of  Defense 

Department  of  Education 

Department  of  Energy 

Department  of  Health  and  Human  Services 

Department  of  Housing  and  Urt>an  Development 

Department  of  the  Interior 

Department  of  Justice 

Department  of  Labor 

Department  of  State 

Department  of  Transportation 

Department  of  the  Treasury 

Department  of  Veterans  Affairs 

African  Development  Foundation 

Corporation  for  National  and  Community  Servica 

Environmental  Protection  Agency 

Federal  Emergency  Management  Agency 

Federal  Mediation  ar>d  Conciliation  Service 

General  Services  Administration 

inter-Anwrlcan  Foundation 

Intemationat  Development  Cooperation  Agency 

Agency  for  International  Development 
National  Aeronautics  and  Space  Administration 
National  Archives  and  Records  Administration 
National  Foundation  on  the  Arts  and  Humanities 

National  Endowment  for  the  Arts 

National  Endowment  for  the  Humanities 
Institute  of  Museum  Services 
National  Science  Foundation 
Office  of  National  Drug  Control  Policy 
Office  of  Personnel  Management 
Peace  Corps 

Small  Business  Administration 
United  States  Information  Agency 

Department  of  Defense 

General  Services  Administration 

National  Aerortautics  and  Space  Administration 
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OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Ktofnorandum  for  tt)e  Heads  of 
Executive  Departments  and  Agencies; 
Govemmentwide  Nonprocurement 
Suspension  and  Det>amient 

June  12, 1995. 

The  Office  of  Management  and  Budget 
(OMB)  is  further  amending  its 
guidelines  governing  implementation  of 
Executive  Order  (E.O.)  12549. 
"Debarment  and  Suspension,"  to 
conform  to  the  amendments  to  the 
agencies'  govemmentwide  common 
rule. 

In  1986,  the  President  signed  E.O. 
12549  to  estabhsh  govemmentwide 
effect  for  an  agency's  nonprociu«ment 
debarment  and  suspension  actions. 
Section  6  of  this  Order  directed  OMB  to 
issue  guidelines  governing 


implementation  of  the  Order,  and 
section  3  of  this  Order  directed  the 
departments  and  agencies  to  promulgate 
final  rules,  consistent  with  these 
guidelines.  In  1987,  OMB  issued  its 
final  guidelines  (52  FR  20360). 

In  1988,  OMB  amended  its  guidelines 
to  conform  to  the  agencies' 
govemmentwide  common  rule  (53  FR 
19160).  In  1989,  the  President  signed 
E.O.  12689  to  estabhsh  regulations 
providing  for  reciprocal 
govemmentwide  effect  across 
procurement  and  nonprocurement  for 
each  agency's  debarment  and 
suspension  actions,  after  technical 
differences  between  the  procurement 
and  nonprocurement  regulations 
governing  debarments  and  suspensions 
are  resolved.  On  October  13,  1994, 
President  Clinton  signed  the  Federal 
Acquisition  Streamlining  Act.  Section 
2455  of  that  Act  provides  that  the 


debarment,  suspension,  or  other 
exclusion  of  a  participant  in  a 
procurement  activity  under  the  Federal 
Acquisition  Regulation  (FAR),  or  in  a 
nonprocurement  activity  under 
regulations  issued  pursuant  to  E.O. 
12549,  shall  be  given  reciprocal 
govemmentwide  effect. 

On  December  20, 1994,  the  agencies 
proposed  a  common  rule  to  ensxu* 
reciprocal  govemmentwide  effect  (59  FR 
65607).  Now,  the  agencies  are  amending 
both  the  FAR  and  the  nonprociu^ment 
govemmentwide  common  rule  to 
achieve  reciprocity.  In  connection  with 
these  actions,  OMB  is  amending  its 
guidelines  to  conform  to  the 
govemmentwide  common  riile. 
|olm  A.  Koskinen, 
Deputy  Director  for  Management. 
IFR  Doc.  95-14724  Filed  6-23-95;  8:45  am] 
MLUNQ  COM  3110-01-M 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

5CFRPart970 

DEPARTMENT  OF  AGRICULTURE 

7  CFR  Part  3017 

DEPARTMENT  OF  ENERGY 

10  CFR  Part  1036 

SMALL  BUSINESS  ADMINISTRATION 

13  CFR  Part  145 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

14  CFR  Part  1265 
DEPARTMENT  OF  COMMERCE 

15  CFR  Part  26 

OFFICE  OF  NATIONAL  DRUG 
CONTROL  POUCY 

21  CFR  Part  1404 
DEPARTMENT  OF  STATE 

22  CFR  Part  137 

INTERNATIONAL  DEVELOPMENT 
COOPERATION  AGENCY 

Agency  for  International  Devetoprnwit 

22  CFR  Part  208 

PEACE  CORPS 

22  CFR  Part  310 

UNITED  STATES  INFORMATION 
AGENCY 

22  CFR  Part  513 

INTER-AMERICAN  FOUNDATION 

22  CFR  Part  1006 

AFRICAN  DEVELOPMENT 
FOUNDATION 

22  CFR  Part  1508 

DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Part  24 

DEPARTMENT  OF  JUSTICE 

28  CFR  Part  67 
DEPARTMENT  OF  LABOR 

29  CFR  Part  98 

FEDERAL  MEDIATION  AND 
CONCIUATION  SERVICE 

29  CFR  Part  1471 


DEPARTMENT  OF  THE  TREASURY 

31  CFR  Part  19 
DEPARTMENT  OF  DEFENSE 

32  CFR  Part  25 

DEPARTMENT  OF  EDUCATION 

34  CFR  Parts  85,  668,  and  682 

NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

36  CFR  Part  1209 

DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  44 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  32 

GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Part  10&-68 

DEPARTMENT  OF  THE  INTERIOR 

43  CFR  Part  12 

FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  17 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

45  CFR  Part  76 

NATIONAL  SCIENCE  FOUNDATION 
45  CFR  Part  620 

NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

National  Endowmtent  for  ttie  Arts 
45  CFR  Part  1154 

National  Endowment  for  the 
Humanities 

45  CFR  Part  1169 

Institute  of  Museum  Services 

45  CFR  Part  1185 

CORPORATION  FOR  NATIONAL  AND 
COMMUNITY  SERVICE 

45  CFR  Part  2542 

DEPARTMENT  OF  TRANSPORTATION 

49  CFR  Part  29 

Nonprocurement  Determent  and 
Suspension 

AGENCIES:  Department  of  Agriculture; 
Department  of  Commerce;  Department 


of  Defense;  Department  of  Education; 
Department  of  Energy;  Department  of 
Health  and  Human  Services; 
Department  of  Housing  and  Urban 
Development;  Department  of  the 
Interior;  Department  of  Justice; 
Department  of  Labor;  Department  of 
State;  Department  Transportation; 
Department  of  the  Treasury;  Department 
of  Veterans  Affairs;  African 
Development  Foundation;  Agency  for 
International  Development, 
International  Development  Cooperation 
Agency;  Corporation  for  National  and 
Community  Service;  Environmental 
Protection  Agency;  Federal  Emergency 
Management  Agency;  Federal  Mediation 
and  ConciUation  Service;  General 
Services  Administration;  Institute  of 
Museum  Services,  National  Foiuidation 
on  the  Arts  and  Humanities  (NFAH); 
Inter-American  Foundation;  National 
Aeronautics  and  Space  Administration; 
National  Archives  and  Records 
Administration;  National  Endowment 
for  the  Arts,  NFAH;  National 
Endowment  for  the  Hiunanities,  NFAH; 
National  Science  Foundation;  Office  of 
National  Drug  Control  Pohcy;  Office  of 
Personnel  Management;  Peace  Corps; 
Small  Business  Administration;  United 
States  Information  Agency. 

ACTION:  Final  Regulations  and,  for  the 
Department  of  Transportation  only. 
Interim  Final  Regulations  with  an 
opportunity  to  comment. 

SUMMARY:  This  revision  to  the 
nonprocurement  common  rule  is  issued 
in  response  to  Executive  Order  (E.O.) 
12689  and  section  2455  of  the  Federal 
Acquisition  Streamlining  Act  of  1994. 
E.O.  12689  requires  agencies  to  estabUsh 
regulations  for  reciprocal 
govemmentwide  effect  across 
procurement  and  nonprocurement 
debarment  and  suspension  actions,  after 
technical  differences  between  the 
procurement  and  nonprocurement 
regulations  governing  debarments  and 
suspensions  are  resolved.  Section  2455 
provides  that  the  debarment, 
suspension,  or  other  exclusion  of  a 
participant  in  a  procurement  activity 
under  the  Federal  Acquisition 
Regulation,  or  in  a  nonprocurement 
activity  under  regulations  issued 
pursuant  to  Executive  Order  12549, 
shall  be  given  reciprocal 
govemmentwide  effiect.  The  final 
regulation  estabUshes  reciprocity 
between  the  procurement  and 
nonprocurement  debarment  and 
suspension  systems. 
DATES:  These  final  regulations  and  the 
Department  of  Transportation's  (DOT's) 
interim  final  regulations  become 
effective  August  25, 1995.  For  comment 
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information  on  DOT's  interim  final 
regulations,  see  DOT's  agency-specific 
preamble. 

FOR  FURTHER  IMFORMATIOM  COHTACT:  See 
preambles  of  individual  agencies  below. 

SUPPLEMENTARY  INFORMATION:  On 
December  20,  1994,  all  but  one  of  the 
agencies  participating  in  the 
development  of  this  final  rule  published 
a  notice  of  proposed  rulemaking 
(NPRM)  that  proposed  to  make  changes 
to  the  nonprocurement  debarment  and 
suspension  Common  Rule  (Common 
Rule)  to  provide  for  reciprocal  effect 
between  procurement  and 
nonprocurement  debarments, 
suspensions,  and  other  exclusionary 
actions.  The  history  of  the 
nonprociirement  debarment  and 
suspension  system  and  of  the  effort  to 
estabhsh  reciprocity  between  the 
procurement  and  nonprocurement 
debarment  and  suspension  systems  was 
described  in  the  December  20, 1994 
NPRM.  See  59  FR  65607. 

The  Department  of  Transportation, 
which  did  not  join  in  publishing  the 
NPRM,  is  joining  in  the  publication  of 
this  regulation  as  an  interim  final  rule. 
See  the  Department  of  Transportation's 
preamble  to  this  regulation  for  a 
disciission  regarding  its  participation  in 
the  Common  Rule. 

Technical  changes  to  the  regtdations 
are  generally  not  discussed  in  this 
preamble.  The  notice  of  proposed 
rulemaking  (NPRM)  proposed 
amendments  to  the  Common  Rule  only 
as  necessary  to  achieve  the  objectives  of 
reciprocity  or  to  correct  printing  errors 
in  the  original  regulations.  The  NPRM 
used  this  approach  to  focus  attention  on 
those  substantive  matters  that  were 
directly  affected  by  the  reciprocity  rule. 
In  this  final  regulation,  fuller  text  is 
provided,  including,  at  a  minimum,  the 
entire  paragraph  where  any  change  is 
made,  so  that  readers  may  see  the 
amendments  in  context.  The  text  of  the 
Common  Rule  amendments  is  set  out  at 
the  end  of  this  preamble  and  is  followed 
by  the  agency-specific  preambles  and 
any  agency-sp>ecific  amendments  to  the 
Common  Rule. 

Response  to  Comments 

Five  commenters  provided  their 
views  on  the  proposed  amendments  to 
the  Common  Rule.  Eight  comments 
were  also  submitted  regarding  the  effect 
of  the  proposed  rule  on  specific 
agencies  or  regarding  specific  additional 
changes  to  the  Common  Ride  that  were 
projjosed  by  certain  agencies.  Those 
comments  are  addressed  in  the  agency- 
specific  preambles  that  follow  the 
amendments  to  the  Common  Rule. 


Request  for  Future  Rulemaking 

The  Administrative  Conference  of  the 
United  States  (ACUS)  submitted  a 
comment  supporting  the  proposed 
reciprocity  amendments  and  asked  that 
the  agencies  participating  in  this 
rulemaking  effort  initiate  a  subsequent 
rulemaking  effort  to  consider  additional 
changes  to  the  Conunon  Rule  and  the 
Federal  Acquisition  Regulation  (FAR), 
consistent  with  ACUS  Recommendation 
95-2,  which  that  agency  adopted  on 
January  19, 1995.  Another  commenter 
mentioned  the  ACUS  recommendation 
and  asked  that  it  be  considered  in  a 
future  rulemaking  action,  noting 
particularly  that  part  of  the 
recommendation  regarding  the  need  for 
agencies  to  consider  mitigating  ^d 
aggravating  circumstances.  The  agencies 
participating  in  this  rulemaking  action 
agree  that  additional  changes  to  the 
Common  Rule  should  be  considered  and 
will  consider  Reconmiendation  95-2 
along  with  other  proposed  changes  to 
the  Common  Rule  before  the  end  of  this 
year. 

Should  the  FAR  be  amended  so  that 
proposed  debarments  would  not  be 
effective? 

Comment:  Three  of  the  commenters 
were  concerned  about  a  difference 
between  the  procurement  and 
nonprocurement  rules  that  was  not 
addressed  by  the  NPRM.  Under  the  FAR 
subpart  9.4,  Debarment,  Suspension, 
and  Ineligibility,  a  proposed  debeument 
has  the  effiect  of  excluding  a  party  from 
receiving  a  contract.  In  contrast,  under 
the  Common  Rule,  a  proposed 
debarment  has  no  effect  on  a  person's 
eligibility  to  participate  in  a 
nonprocurement  program.  In  each  of  the 
three  comments,  the  conamenter  asked 
that  the  FAR  rule  be  amended  so  that 
proposed  debarments  under  subpart  9.4 
would  have  no  effect. 

Discussion:  While  the  three  conunents 
request  changes  to  the  FAR  and  do  not 
technically  request  any  change  to  the 
Common  Rule,  the  agencies 
participating  in  this  rulemaking  action 
agree  that  there  is  no  need  to  change 
either  rule  so  that  the  effect  of  a 
proposed  debarment  is  the  same  under 
both  debarment  and  suspension 
systems.  The  request  to  make  the  two 
rules  the  same  on  this  matter 
misconstrues  the  purpose  and  effect  of 
the  reciprocity  effort. 

The  purpose  of  the  proposed 
reciprocity  rule  is  to  ensure  that,  once 
one  agency  takes  action  to  exclude  a 
person  and  that  person  is  placed  on  the 
List  of  Parties  Excluded  from  Federal 
Procurement  and  Nonprocurement 
Programs,  all  agencies  will  honor  that 
determination.  In  deciding  whether  to 


take  an  action  to  exclude  a  person,  the 
agency  considers  whether  a  person's 
present  responsibility  is  affected  such 
that  the  person  poses  a  risk  to  the 
Federal  Government.  The  agencies  did 
not  intend  that  the  decision  to  give 
reciprocity  would  require  the  agencies 
to  change  the  two  debarment  and 
suspension  systems  and  establish 
identical  procedures  for  excluding 
persons  under  both  the  FAR  and  the 
Common  Rule. 
Change:  None. 

Comment:  One  commenter  thought 
that  the  nonprocurement  common  rule's 
recognition  of  proposed  debtirments 
under  the  FAR  went  beyond  the 
authority  in  section  2455  of  the  Federal 
Acquisition  Streamlining  Act.  which 
provides  that  "Regulations  shall  be 
issued  providing  that  provisions  for  the 
debarment,  suspension,  or  other 
exclusion  of  a  participant  in  a 
procurement  activity  imder  the  Federal 
Acquisition  Regulation  (FAR),  or  in  a 
nonprocurement  activity  imder 
regidations  issued  piu^uant  to  Executive 
Order  12549,  shall  have  government- 
wide  effect."  The  commenter  pointed 
out  that  this  statute  does  not  list 
proposed  debarments  specifically  and, 
therefore,  argued  that  the 
nonpnxnirement  rule  could  not  give 
effect  to  proposed  debarments  entered 
under  the  FAR.  The  commenter 
suggested  that  the  phrase  "other 
exclusion"  probably  referred  to 
voluntary  exclusions  under  section 

.210  of  the  common  rule. 

Discussion:  Section  2455  does  not 
limit,  as  suggested  by  the  commenter, 
the  scope  of  the  amendments  that 
agencies  may  make  to  the  Common 
Rule.  The  passage  quoted  by  the 
commenter  states  that  agencies  shall 
give  effect  under  the  Common  Rule  to 
"debarment,  suspension,  or  other 
exclusion  of  a  pairticipant  in  a 
procurement  activity  under  the  Federal 
Acquisition  Regulation  (FAR)" 
(emphasis  added).  A  proposed 
debarment  is  an  exclusion  imder  the 
FAR,  thus,  section  2455  of  the 
Streamlining  Act  authorizes  agencies  to 
promulgate  nonprocurement  rules  that 
give  effect  to  proposed  debarments 
under  the  FAR.  The  commenter's 
suggestion  that  "other  exclusion" 
referred  to  voluntary  exclusions  does 
not  bear  weight.  There  is  no  history  that 
Congress  intended  to  limit  that  term  to 
a  imique  exclusion  that  exists  in  only 
one  system.  Rather,  "other  exclusion" 
must  refer  to  any  exclusion  that  has 
effect  under  either  system. 
Change:  None. 

Comment:  One  commenter  raised  a 
hypothetical  situation  which  it  believed 
demonstrated  a  difficulty  between  the 
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two  rules  regarding  the  enforceability 
under  the  common  rule  of  proposed 
debarments  entered  imder  the  FAR.  In 
the  commenter's  example,  two  dairy 
companies  (Dairy  X  and  Dairy  Y)  are 
attempting  to  enter  into  like  transactions 
with  the  Federal  Government.  Dairy  X 
has  been  proposed  for  debarment  under 
the  FAR  while  Dairy  Y  has  been 
proposed  for  debarment  under  the 
nonprocurement  regulations.  Under  the 
proposed  regulations.  Dairy  Y  could  be 
considered  for  a  contract  under  the  FAR 
but  Dairy  X  could  not  be  considered  for 
a  contract  under  the  FAR.  The 
commenter  was  uncomfortable  with  the 
alleged  disparate  treatment  of  the  two 
dairies. 

Discussion:  The  commenter  is  correct 
that  Dairy  X  would  be  excluded  but 
Dairy  Y  would  not  be  excluded. 
However,  if  Dairy  Y  posed  an  immediate 
threat  to  the  Federal  Government,  the 
agency  that  proposed  its  debarment 
under  the  nonprocurement  regulations 
could  suspend  Dairy  Y  under  those 
regulations.  In  short,  while  the  two 
systems  use  slightly  different 
mechanisms  to  protect  the  Federal 
Government,  those  differences  do  not 
need  to  be  eliminated  in  order  to  give 
reciprocity  for  actions  taken  under  the 
two  systems. 

Change:  None. 


Section 


.100  Purpose 


Comment:  One  commenter  noted  that 
the  fist  of  excluded  persons  under 

paragraph  (c)  of  section .100 

differed  from  the  list  included  in  the 
definition  for  the  List  of  Parties 
Excluded  from  Federal  Procurement 
and  Nonpfbcurement  Programs 

included  in  § .105.  focusing  on 

the  fact  that  paragraph  (c)  in  section 

.100  did  not  mention 

voluntarily  excluded  persons. 

Discussion:  A  review  of  the  Common 
Rule,  including  those  portions  not 
amended  by  the  proposed  rule  reveals 
that  the  purpose  section  does  mention 
voluntary  exclusions  in  its  more 
detailed  provisions  implementing 
Executive  Order  12549  (See  section 

.100(b)(3)).  These  detailed 

provisions  did  not  need  to  be  set  out 
again  to  indicate  the  actions  under  the 
FAR  that  would  be  added  to  the  List  as 
a  result  of  the  reciprocity  rule. 

Change:  None. 

Section .105  Definitions 

Comment:  One  commenter  noted 
differences  between  the  FAR  definition 
and  the  Common  Rule  definition  for  the 
Ust  of  Parties  Excluded  from  Federal 
Procurement  and  Nonprocurement 
Programs  and  requested  that  the 
Common  Rule  use  the  FAR  language. 


This  commenter  also  asked  that  the 
nonprocurement  Common  Rule 
definition  of  the  List  not  refer  to  the 
authorizing  executive  orders  because 
the  authority  for  a  debarment  or 
suspension  would  be  the  regulations  of 
the  agency  that  took  the  action. 

Discussion:  The  substance  of  the  two 
definitions  is  identical  and  the  reeison 
for  the  different  language  used  in  the 
two  definitions  is  the  different  contexts 
in  which  the  definitions  appear.  The 
FAR  definition  refers  to  "parties"  while 
the  nonprocurement  Common  Rule 
refers  to  "persons."  The  term  "parties" 
is  used  throughout  the  FAR  to  refer  to 
contractors,  "ftie  Common  Rule  refers  to 
"persons"  because  many  of  the  entities 
covered  by  a  nonprocurement 
debarment  or  suspension  do  not  have  a 
relationship  of  privity  with  the  Federal 
Government. 

Regarding  the  request  not  to  refer  to 
the  executive  orders,  no  change  is  made 
because  these  executive  orders  address 
substantive,  not  merely  procedural 
authority  for  the  agency  regulations 
under  which  a  debarment  or  suspension 
is  entered. 

Change:  None. 


Section . 


.110,  Coverage. 


Comment:  One  commenter  asked  that 
the  references  to  the  executive  orders 
and  to  section  2455  of  the  Federal 
Acquisition  Streamlining  Act  of  1994 
(Public  Law  103-355)  be  removed  from 
the  proposed  reciprocity  rule  in 
§ .110(c). 

Discussion:  The  agencies  participating 
in  this  rulemaking  action  believe  that  it 
is  appropriate  to  cite  the  substantive 
authority  for  reciprocity  in  the  actual 
paragraph  that  gives  effect  to  that 
authority. 

Change:  None. 

Comment:  One  commenter  thought 
that  a  suspension  imposed  different 
burdens  than  a  debarment.  Thus,  the 
commenter  was  concerned  that  the 
reciprocity  phrase  requiring  a  FAR 
debarment  or  suspension  to  "be 
recognized  *   *  *  as  an  exclusion" 
should  be  changed  to  require  that  a  FAR 
debarment  or  suspension  "be 
recognized  *   *   *  as  a  comparable 
action."  This  commenter  had  a  similar 
concern  regarding  the  recognition  of 
govemmentwide  nonprocurement 
exclusions  under  the  FAR. 

Discussion:  This  comment  starts  from 
a  mistaken  view.  Once  a  person  or  party 
is  excluded  from  participation  in  a 
nonprocurement  transaction  or  fi-om 
entering  into  a  contract,  that  person  is 
treated  the  same  way,  whether  the 
person  entered  that  excluded  state  by 
being  suspended  or  debarred.  Thus, 
once  a  party  or  person  is  excluded,  no 


agency  may  do  business  with  the  party 
or  person  unless  the  agency 
affirmatively  makes  a  decision  under 

the  exception  provision  in  § 

.215  and  states  the  need  for  the 
exception.  Because  all  persons  or  parties 
on  the  List  are  treated  the  same,  there  is 
no  need  to  make  the  requested  change. 

Change:  None. 

Comment:  One  commenter  suggested 
that  the  phrase  "after  [the  effective  date 
of  this  rule]"  be  added  after  the  phrase 
"imposed  under  this  regulation"  so  that 
the  reciprocity  provision  regarding  FAR 
recognition  of  nonprocurement 
exclusions  would  be  parallel  to  the 
reciprocity  provision  regarding 
nonprocurement  recognition  of  FAR 
exclusions. 

Discussion:  The  agencies  agree. 

Change:  The  phrase  "after  [date  60 
days  after  publication]"  will  be  added 
after  the  phrase  "imposed  under  this 
regulation"  in  the  second  sentence  of 
§ .110(c). 

Comment:  One  commenter  noted  that 
the  proposed  reciprocity  rule  did  not 
address  how  actions  will  be  treated  that 
are  in  process  when  the  rule  becomes 
effective.  The  commenter  thought  that 
these  actions  should  be  "grandfathered" 
under  the  current  rule. 

Discussion:  Actions  initiated  by 
notices  of  proposed  debarments  or 
suspensions  sent  to  respondents  before 
the  date  this  rule  becomes  effective 
generally  will  not  be  given  reciprocity 
because  these  regulations  require  a 
notice  of  proposed  debarment  to  specify 
the  potential  effect  of  a  debarment  or 

suspension  (See  § .312(e)  and 

§ .411(g)).  However,  some 

agencies  already  run  simultaneous 
actions  under  both  the  FAR  and  the 
Common  Rule,  citing  the  authority  of 
both  and  giving  notice  that  the  action 
will  be  effective  under  both  the  FAR 
and  the  Common  Rule.  For  these 
agencies,  their  actions  will  be  effective 
on  both  sides.  Once  the  rule  becomes 
effective,  these  agencies  will  no  longer 
need  to  afford  to  respondents  the 
procedures  of  both  rules  in  order  to  give 
effect  on  both  sides.  However,  after  the 
effective  date  of  these  regulations, 
agencies  will  have  to  give  notice  that 
actions  initiated  under  the  Common 
Rule  will  affect  an  entity's  ability  to 
receive  contracts  under  the  FAR. 

In  order  to  clarify  this  result, 

§ .110(c)  is  amended  to  state 

that  the  new  rule  applies  to  actions 
"initiated"  after  the  effective  date  of  the 
rule  rather  than  applying  the  new 
reciprocity  rule  to  actions  "imposed" 
after  the  effective  date  of  the  reciprocity 
rule.  A  proposed  debarment  or 
suspension  is  initiated  when  an  agency 
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sends  notice  of  the  action  to  the 
respondent. 

Change:  Section .110(c),  as 

added  by  this  rulemaking  action,  is 
amended  to  apply  the  new  regulation  to 
actions  initiated  on  or  after  the  effective 
date  of  the  regulation. 

.200  Debarment  or 


Section 

Suspension 

Comment:  One  commenter  was 
particularly  concerned  about  the 
differences  in  the  flow  down  of  an 
action  under  the  FAR  and  the  Conmion 

Rule.  Under  § .200(b),  a 

debument  affects  a  person's  ability  to 
participate  in  lower  tier  covered 
transactions.  In  contrast,  under  the  FAR 
rule,  a  debarment  affects  a  party's  abiUty 
to  enter  into  contracts  and  places 
limitations  on  a  Federal  Government 
prime  contractor's  ability  to  contract 
with  first  tier  subcontractors  who  have 
been  debarred,  suspended  or  proposed 
for  debarment.  The  conunenter  wanted 
to  know  whether  a  debarment  entered 
xmder  the  FAR  would  he  limited  in  its 
flow  down  under  the  Conunon  Rule 
and.  conversely,  whether  a  debarment 
Altered  under  the  Common  Rule  would 
have  to  be  honored  at  a  lower  level 
imder  the  FAR. 

Discussion:  The  Reciprocity  rule 
established  under  this  rulemaking  effort 
does  not  affect  the  flow  down  of  either 
the  FAR  or  the  Common  Rule.  Once  a 
person  is  excluded,  that  person  will  be 
treated  the  same  under  these  regulations 
as  any  other  person  for  purposes  of 
determining  the  entity's  ability  to 
participate  in  any  nonprociu^ment 
covered  transaction.  The  fact  that  the 
person  was  excluded  as  a  resuh  of  an 
action  taken  under  the  FAR  does  not 
make  the  person  eligible  under  these 
regulations  to  enter  into  lower  tier 
covered  transactions.  The  same  is  true 
for  treatment  of  a  debarment  under  the 
FAR;  the  fact  that  a  debarment  was 
entered  under  the  Common  Rule  does 
not  prohibit  the  excluded  person  from 
entering  into  a  first  tier  subcontract 
provided  the  Federal  Government  prime 
contractor  notifies  the  Contracting 
C^cer  of  its  compelling  reasons  for 
doing  business  with  the  otherwise 
excluded  subcontractor. 

Change:  For  clarification.  Section 

.200  is  amended  to  add 

proposed  for  debarment  imder  the  FAR. 

.215  Exception 


participation  by  a  party  that  is  proposed 
for  debarment  under  the  FAR. 

Discussion:  The  agencies  participating 
in  this  rulemaking  effort  agree  with  the 
concern  that  an  agency  should  have  the 
same  amount  of  discretion  to  permit 
participation  in  a  covered  transaction  of 
a  party  that  has  been  proposed  for 
debarment  imder  the  FAR  as  it  would  to 
permit  participation  by  any  other 
excluded  entity. 

Change:  Section 215  is 

amended  so  that  parties  proposed  for 
debarment  under  the  FAR  can  be 
considered  for  participation  in  covered 
transactions  under  the  exception  rule. 

Section 


,.220  Continuation  of 


covered  transactions^ 

Comment:  One  conunenter  noted  that 
a  party  that  is  proposed  for  debarment 
under  the  FAR  should  be  treated  the 
same  as  other  excluded  parties  in  that 
the  party's  proposed  debarment  should 
not  affect  the  party's  abiUty  to 
participate  in  a  covered  transaction 
entered  into  before  the  proposed 
debarment  was  issued. 

Discussion:  The  agencies  participating 
in  this  rulemaking  agree. 

Change:  Section 220  is 

amended  to  ensvue  that  parties  that  have 
been  proposed  for  debarment  under  the 
FAR  will  be  treated  the  same  under 

§ .220  as  other  persons  who 

have  been  excluded. 

Appendices  A  and  B 

Discussion:  Certain  changes  have  been 
made  in  Appendices  A  and  B,  which 
contain  the  instructions  for 
certifications  and  certificati(ms  for 
primary  and  lower  tier  participants. 
These  technical  changes  recognize  that 
proposed  debarments  entered  under  the 
FAR  will  be  given  effect  under  the 
Conunon  Rule. 

Change:  A  reference  to  proposed 
debarments  initiated  under  the  FAR  has 
been  added  in  appropriate  places 
throughout  the  instructions  in 
Appendices  A  and  B. 

Text  of  the  Common  Rule 

The  text  of  the  common  rule  appears 
below: 


_— GOVERNMENTWIDE 


Section 

Pltjvisjon. 

Comment:  One  commenter 
recommended  that  the  exception 
provision  be  amended  to  ensure  that, 
imder  the  Common  Rule,  agencies  could 
give  an  exception  permitting 


PART 

DEBARMENT  AND  SUSPENSION 
(NONPROCUREMENT)  AND 
GOVERNMENTWIDE  REQUIREMENTS 
FOR  DRUG-f  REE  WORKPLACE 
(GRANTS) 


1.  Section. 


.100  is  revised  to 


read  as  follows: 


_.100    PurpoM. 


(a)  Executive  Order  (E.O.)  12549 
provides  that,  to  the  extent  permitted  by 


law,  Executive  departments  and 
agencies  shall  participate  in  a 
govemmentwide  system  for 
nonprocurement  debarment  and 
suspension.  A  person  who  is  debarred 
or  suspended  shall  be  excluded  from 
Federal  financial  and  nonfinancial 
assistance  and  benefits  under  Federal 
programs  and  activities.  Debarment  or 
suspension  of  a  participant  in  a  program 
by  one  agency  shall  have 
govemmentwide  effect. 

(b)  These  regulations  implement 
section  3  of  E.O.  12549  and  the 
guidelines  promulgated  by  the  Office  of 
Management  and  Budget  under  section 
6  of  the  E.O.  by: 

(1)  Prescribing  the  programs  and 
activities  that  are  covered  by  the 
govemmentwide  system; 

(2)  Prescribing  the  govemmentwide 
criteria  and  govemmentwide  minimum 
due  process  procedures  that  each 
agency  shall  use; 

(3)  Providing  for  the  listing  of 
debarred  and  suspended  participants, 
participants  declared  ineUgible  (see 
definition  of  "ineligible"  in 

§ .105),  and  participants  who 

have  voluntarily  excluded  themselves 
from  participation  in  covered 
transactions; 

(4)  Setting  forth  the  consequences  of 
a  debarment,  suspension,  determination 
of  inehgibility,  or  voluntary  exclusion; 
and 

(5)  Offering  such  other  guidance  as 
necessary  for  the  effective 
implementation  and  administration  of 
the  govemmentwide  system. 

(c)  These  regulations  also  implement 
Executive  Order  12689  (3  CFR,  1989 
Comp.,  p.  235)  and  31  U.S.C.  6101  note 
(Public  Law  103-355.  sec.  2455, 108 
Stat.  3327)  by— 

(1)  Providing  for  the  inclusion  in  the 
List  of  Parties  Excluded  from  Federal 
Procurement  and  Nonprocurement 
Programs  all  persons  proposed  for 
debarment,  debarred  or  suspended 
under  the  Federal  Acquisition 
Regulation,  48  CFR  Part  9,  subpart  9.4; 
persons  against  which  govemmentwide 
exclusions  have  been  entered  under  this 
part;  and  persons  determined  to  be 
ineligible;  and 

(2)  Setting  forth  the  consequences  of 
a  debarment,  suspension,  determination 
of  ineligibility,  or  voluntary  exclusion. 

(d)  Although  these  regulations  cover 
the  listing  of  ineligible  participants  and 
the  effect  of  such  listing,  they  do  not 
prescribe  policies  and  procedxu^s 
governing  declarations  of  ineligibility. 

2.  Section .105  is  amended 

by  adding  introductory  text,  removing 
paragraph  designations  for  the 
definitions  and  placing  them  in 
alphabetical  order,  removing  the 
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definition  for  "Nonprocurement  List", 
adding,  in  alphabetical  order,  a 
definition  for  "List  of  Parties  Excluded 
from  Federal  Prociuement  and 
Nonprocxuement  Programs",  and 
revising  the  definitions  for  "Affiliate", 
"Conviction",  and  "Legal  proceedings" 
to  read  as  follows: 

§ .105    Definitions. 


The  following  definitions  apply  to 
this  part: 

Affiliate.  Persons  are  affiliates  of  each 
other  if,  direcUy  or  indirectiy,  either  one 
controls  or  has  the  power  to  control  the 
other,  or,  a  third  person  controls  or  has 
the  power  to  control  both.  Indicia  of 
control  include,  but  are  not  limited  to: 
interlocking  management  or  ownership, 
identity  of  interests  among  family 
members,  shared  faciUties  and 
equipment,  common  use  of  employees, 
or  a  business  entity  organized  following 
the  suspension  or  debarment  of  a  person 
which  has  the  same  or  similar 
management,  ownership,  or  principal 
employees  as  the  suspended,  debarred, 
ineligible,  or  voluntarily  excluded 
person.  , 

•        •        •        *        * 

Conviction.  A  judgment  or  conviction 
of  a  criminal  offense  by  any  court  of 
competent  jiuisdiction,  whether  entered 
upon  a  verdict  or  a  plea,  including  a 
plea  of  nolo  contendere. 
***** 

Legal  proceedings.  Any  criminal 
proceeding  or  any  civil  judicial 
proceeding  to  which  the  Federal 
Government  or  a  State  or  local 
government  or  quasi-governmental 
authority  is  a  party.  The  term  includes 
appeals  from  such  proceedings. 

List  of  Parties  Excluded  from  Federal 
Procurement  and  Nonprocurement 
Programs.  A  list  compiled,  maintained 
and  distributed  by  the  General  Services 
Administration  (GSA)  containing  the 
names  and  other  information  about 
persons  who  have  been  debarred, 
suspended,  or  voluntarily  excluded 
under  Executive  Orders  12549  and 
12689  and  these  regulations  or  48  CFR 
part  9,  subpart  9.4,  persons  who  have 
been  proposed  for  debarment  under  48 
CFR  part  9,  subpart  9.4,  and  those 
persons  who  have  been  determined  to 
be  ineligible. 


3.  Section 


.110  is  amended 


by  revising  paragraph  (c)  to  read  as 
follows: 

S .110    Coverage. 


Public  Law  103-355,  any  debarment, 
suspension,  proposed  debarment  or 
other  govemmentwide  exclusion 
initiated  under  the  Federal  Acquisition 
Regulation  (FAR)  on  or  after  August  25, 
1995  shall  be  recognized  by  and 
effective  for  Executive  Branch  agencies 
and  participants  as  an  exclusion  under 
this  regulation.  Similarly,  any 
debarment,  suspension  or  other 
govemmentwide  exclusion  initiated 
under  this  regulation  on  or  after  August 
25, 1995  shall  be  recognized  by  and 
effective  for  those  agencies  as  a 
debarment  or  suspension  under  the 
FAR. 

4.  Section .200  is  revised  to 

read  as  follows: 

f .200    Debannent  or  suaponskMi. 


(c)  Relationship  to  Federal 
procurement  activities.  In  accordance 
with  E.O.  12689  and  section  2455  of 


(a)  Primary  covered  transactions. 
Except  to  the  extent  prohibited  by  law, 
persons  who  are  debarred  or  suspended 
shall  be  excluded  from  primary  covered 
transactions  as  either  participants  or 
principals  throughout  the  Executive 
Branch  of  the  Federal  Government  for 
the  period  of  their  debarment, 
suspension,  or  the  period  they  are 
proposed  for  debarment  under  48  CFR 
part  9,  subpart  9.4.  Accordingly,  no 
agency  shall  enter  into  primary  covered 
transactions  with  such  excluded 
persons  during  such  period,  except  as 
permitted  pursuant  to  § .215. 

(b)  Lower  tier  covered  transactions. 
Except  to  the  extent  prohibited  by  law, 
persons  who  have  been  proposed  for 
debarment  under  48  CFR  part  9,  subpart 
9.4,  debarred  or  suspended  shall  be 
excluded  bom  participating  as  either 
participants  or  principals  in  all  lower 
tier  covered  transactions  (see 

§ .110(a)(l)(ii))  for  the  period  of 

their  exclusion. 

(c)  Exceptions.  Debarment  or 
suspension  does  not  affect  a  person's 
eligibiUty  for — 

(1)  Statutory  entiUements  or 
mandatory  awards  (but  not  subtier 
awards  thereunder  which  are  not 
themselves  mandatory),  including 
deposited  funds  insured  by  the  Federal 
Government; 

(2)  Direct  awards  to  foreign 
governments  or  public  international 
organizations,  or  transactions  ^th 
foreign  governments  or  foreign 
governmental  entities,  public 
international  organizations,  foreign 
government  owned  (in  whole  or  in  part) 
or  controlled  entities,  and  entities 
consisting  wholly  or  partially  of  foreign 
governments  or  foreign  governmental 
entities; 

(3)  Benefits  to  an  individual  as  a 
personal  entitlement  without  regard  to 
the  individual's  present  responsibility 


(but  benefits  received  in  an  individual's 
business  capacity  are  not  excepted); 

(4)  Federal  employment; 

(5)  Transactions  pursuant  to  national 
or  agency-recognized  emergencies  or 
disasters; 

(6)  Incidental  benefits  derived  fit>m 
ordinary  governmental  operations;  and 

(7)  Other  transactions  where  the 
appUcation  of  these  regulations  would 
be  prohibited  by  law. 

5.  Section .215  is  revised  to 

read  as  follows: 

f .21 5    Exception  provision. 


[Agency]  may  grant  an  exception 
permitting  a  debarred,  suspended,  or 
voluntarily  excluded  person,  or  a  person 
proposed  for  debarment  under  48  CFR 
part  9,  subpart  9.4,  to  participate  in  a 
particular  covered  transaction  upon  a 
written  determination  by  the  agency 
head  or  an  authorized  designee  stating 
the  reason(s)  for  deviating  irom  the 
Presidential  poUcy  established  by 
Executive  Order  12549  and 

§ .200.  However,  in  accordance 

with  the  President's  stated  intention  in 
the  Executive  Order,  exceptions  shall  be 
granted  only  infrequently.  Exceptions 
shall  be  reported  in  accordance  with 
§ .505(a). 

6.  Section .220  is  revised  to 

read  as  follows: 


transactions. 


.220    Continuation  of  covered 


(a)  Notwithstanding  the  debarment, 
suspension,  proposed  debarment  under 
48  CFR  part  9,  subpart  9.4, 
determination  of  ineUgibihty,  or 
voluntary  exclusion  of  any  p)erson  by  an 
agency,  agencies  and  participants  may 
continue  covered  transactions  in 
existence  at  the  time  the  person  was 
debarred,  suspended,  proposed  for 
debarment  under  48  CFR  part  9,  subpart 
9.4,  declared  ineUgible,  or  voluntarily 
excluded.  A  decision  as  to  the  type  of 
termination  action,  if  any,  to  be  taken 
should  be  made  only  after  thorough 
review  to  ensure  the  propriety  of  the 
proposed  action. 

(b)  Agencies  and  participants  shall 
not  renew  or  extend  covered 
transactions  (other  than  no-cost  time 
extensions)  vnth  any  person  who  is 
debarred,  suspended,  proposed  for 
debarment  under  48  CFR  part  9,  subpart 
9.4,  inehgible  or  voluntary  excluded, 
except  as  provided  in  § .215. 

7.  Section .225  is  revised  to 

read  as  follows: 

f .225    Failure  to  adtiere  to 


restrictions. 

(a)  Except  as  permitted  under 

§ .215  or  § .220,  a 

participant  shall  not  knowingly  do 
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business  under  a  covered  transaction 
with  a  person  who  is — 

(1)  Debarred  or  suspended; 

(2)  Proposed  for  deoarment  under  48 
CFR  part  9,  subpart  9.4;  or 

(3)  Ineligible  for  or  volimtarily 
excluded  from  the  covered  transaction. 

(b)  Violation  of  the  restriction  under 
paragraph  (a)  of  this  section  may  result 
in  disallowance  of  costs,  annulment  or 
termination  of  award,  issuance  of  a  stop 
work  order,  debarment  or  suspension,  or 
other  remedies  as  appropriate. 

(c)  A  participant  may  rely  upon  the 
certification  of  a  prospective  participant 
in  a  lower  tier  covered  transaction  that 
it  and  its  principals  are  not  debarred, 
suspended,  proposed  for  debarment 
imder  48  CFR  part  9.  subpart  9.4, 
ineligible,  or  voluntarily  excluded  from 
the  covered  transaction  (See  Appendix 
B  of  these  regulaticois),  tmless  it  knows 
that  the  certification  is  erroneous.  An 
agency  has  the  burden  of  proof  that  a 
participant  did  knowingly  do  business 
with  a  person  that  filed  an  erroneous 
certification. 

8.  Appendix  A  is  revised  to  read  as 
follows: 


—Certification 


Appendix  A  to  Pit 
RjBgarding  Debarment.  Suspension,  and 
Other  Responsibility  Mattsrs — Primary 
Cowred  Transactions 

Instructions  for  Certification 

1.  By  signing  and  submitting  this  proposal, 
the  prospective  primary  [wrticipant  is 
providing  the  certification  set  out  below. 

2.  The  inability  of  a  person  to  provide  the 
certification  required  below  will  not 
necessarily  result  in  denial  of  participation  in 
this  covered  transaction.  The  prospective 
participant  shall  submit  an  explanation  of 
why  it  cannot  provide  the  certification  set 
out  below.  The  certification  or  explanation 
will  be  considered  in  coimection  with  the 
dep>artment  or  agency's  determination 
whether  to  enter  into  this  transaction. 
However,  failure  of  the  prospective  primary 
participant  to  furnish  a  certification  or  an 
explanation  shall  disqualify  such  person 
from  participation  in  this  transaction. 

3.  The  certification  in  this  clause  is  a 
material  representation  of  fact  upon  which 
reliance  was  placed  when  the  dep>artment  or 
agency  determined  to  enter  into  this 
transaction.  If  it  is  later  determined  that  the 
prospective  primary  participant  knowingly 
rendered  an  erroneous  certification,  in 
addition  to  other  remedies  available  to  the 
Federal  Government,  the  department  or 
agency  may  terminate  this  transaction  for 
cause  or  default 

4.  The  prospective  primary  participant 
shall  provide  immediate  written  notice  to  the 
department  or  agency  to  which  this  prop>08al 
is  submitted  if  at  any  time  the  prospective 
primary  participant  leams  that  its 
certification  was  erroneous  when  submitted 
or  has  become  erroneous  by  reason  of 
changed  circumstances. 

5.  The  terms  covered  transaction,  debarred, 
suspended,  ineligible,  lower  tier  covered 


transaction,  participant,  person,  primary 
covered  transaction,  principal,  proposal,  and 
voluntarily  excluded,  as  used  in  this  clause, 
have  the  meanings  set  out  in  the  Definitions 
and  Coverage  sections  of  the  rules 
implementing  Executive  Order  12549.  You 
may  contact  the  department  or  agency  to 
which  this  proposal  is  being  submitted  for 
assistance  in  obtaining  a  copy  of  those 
regulations. 

6.  The  prospective  primary  participant 
agrees  by  submitting  this  proposal  that, 
should  the  proposed  covered  transaction  be 
entered  into,  it  shall  not  knowingly  enter  into 
any  lower  tier  covered  transaction  with  a 
person  who  is  proposed  for  debarment  under 
48  CFR  part  9,  subpart  9.4,  debarred, 
sttspended,  declared  ineligible,  or  voluntarily 
excluded  from  participation  in  this  covered 
transaction,  unless  authorized  by  the 
department  or  agency  entering  into  this 
transaction. 

7.  The  prospective  primary  participant 
further  agrees  by  submitting  this  proposal 
that  it  will  include  the  clause  titled 
"Certification  Regarding  Debarment, 
Susjjension,  Ineligibility  and  Voluntary 
Exclusion-Lower  Tier  Covered  Transaction," 
provided  by  the  department  or  agency 
entering  into  this  covered  transaction, 
without  modification,  in  all  lower  tier 
covered  transactions  and  in  all  solicitations 
for  lower  tier  covered  transactions. 

8.  A  participant  in  a  covered  transaction 
may  rely  upon  a  certification  of  a  prospective 
participant  in  a  lower  tier  covered 
transaction  that  it  is  not  proposed  for 
debarment  imder  48  CFR  part  9,  subpart  9.4, 
debarred,  suspended,  ineligible,  or 
voluntarily  excluded  from  the  covered 
transaction,  unless  it  knows  that  the 
certification  is  erroneous.  A  participant  may 
decide  the  method  and  frequency  by  which 
it  determines  the  eligibility  of  its  principals. 
Each  participant  may,  but  is  not  required  to, 
check  the  List  of  Parties  Excluded  from 
Federal  Procurement  and  Nonprocurement 
Programs. 

9.  Nothing  contained  in  the  foregoing  shall 
be  construed  to  reqviire  establishment  of  a 
system  of  records  in  order  to  render  in  good 
faith  the  certification  required  by  this  clause. 
The  knowledge  and  information  of  a 
participant  is  not  required  to  exceed  that 
which  is  normally  possessed  by  a  prudent 
person  in  the  ordinary  course  of  business 
dealings. 

10.  Except  for  transactions  authorized 
under  paragraph  6  of  these  instructions,  if  a 
participant  in  a  covered  transaction 
knowingly  enters  into  a  lower  tier  covered 
transaction  with  a  person  who  is  proposed 
for  debarment  under  48  CFR  part  9,  subpart 
9.4,  suspended,  debarred,  ineligible,  or 
voluntarily  excluded  from  participation  in 
this  transaction,  in  addition  to  other 
remedies  available  to  the  Federal 
Government,  the  department  or  agency  may 
terminate  this  transaction  for  cause  or 
default. 

Certification  Regarding  Debarment, 
Suspension,  and  Other  Responsibility 
Matters — Primary  Covered  Transactions 

(1)  The  prospective  primary  participant 
certifies  to  the  best  of  its  knowledge  and 
belief,  that  it  and  its  principals: 


(a)  Are  not  presently  debarred,  suspended, 
proposed  for  debarment,  declared  ineligible, 
or  voluntarily  excluded  by  any  Federal 
department  or  agency; 

(b)  Have  not  within  a  three-year  period 
preceding  this  proposal  been  convicted  of  or 
had  a  civil  judgment  rendered  against  them 
for  commission  of  fraud  or  a  criminal  offense 
in  connection  with  obtaining,  attempting  to 
obtain,  or  performing  a  public  (Federal,  State 
or  local)  transaction  or  contract  under  a 
public  transaction;  violation  of  Federal  or 
State  antitrust  statutes  or  conunission  of 
embezzlement,  theft,  forgery,  bribery, 
falsification  or  destruction  of  records,  making 
false  statements,  or  receiving  stolen  property; 

(c)  Are  not  presenUy  indicted  for  or 
otherwise  criminally  or  civilly  charged  by  a 
governmental  entity  (Federal,  State  or  local) 
with  commission  of  any  of  the  offenses 
enumerated  in  paragraph  (l)(b)  of  this 
certification:  and 

(d)  Have  not  within  a  three-year  pwriod 
preceding  this  application/proposal  had  one 
or  more  public  transactions  (Federal,  State  or 
local)  terminated  for  cause  or  default 

(2)  Where  the  prospective  primary 
participant  is  unable  to  certify  to  any  of  the 
statements  in  this  certification,  such 
prospective  particip)ant  shall  attach  an 
explanation  to  this  proposal. 

9.  Appendix  B  is  revised  to  read  as 
follows: 


Appendix  B  to  Part. 


—Certification 


Regarding  Debarment,  Suspension, 
Ineligibility  and  Volimtary  Exclusion — 
Lower  Tier  Covered  Transactions 

Instructions  for  Certification 

1.  By  signing  and  submitting  this  proposal, 
the  prospective  lower  tier  participant  is 
providing  the  certification  set  out  below. 

2.  The  certification  in  this  clause  is  a 
material  representation  of  fact  upon  which 
reliance  was  placed  when  this  transaction 
was  entered  into.  If  it  is  later  determined  that 
the  prospective  lower  tier  particip>ant 
knowingly  rendered  an  erroneous 
certification,  in  addition  to  other  remedies 
available  to  the  Federal  Government  the 
department  or  agency  with  which  this 
transaction  originated  may  pursue  available 
remedies,  including  suspension  and/or 
debarment. 

3.  The  prospective  lower  tier  p>articipant 
shall  provide  immediate  written  notice  to  the 
person  to  which  this  proposal  is  submitted  if 
at  any  time  the  prospective  lower  tier 
participant  leams  that  its  certification  was 
erroneous  when  submitted  or  had  become 
erroneous  by  reason  of  changed 
circumstances. 

4.  The  terms  covered  transaction,  debarred, 
suspended,  ineligible,  lower  tier  covered 
transaction,  participant,  person,  primary 
covered  transaction,  principal,  proposal,  and 
voluntarily  excluded,  as  used  in  this  clause, 
have  the  meaning  set  out  in  the  Definitions 
and  Coverage  sections  of  rules  implementing 
Executive  Order  12549.  You  may  contact  the 
person  to  which  this  proposal  is  submitted 
for  assistance  in  obtaining  a  copy  of  those 
regulations. 

5.  The  prospective  lower  tier  participant 
agrees  by  submitting  this  proposal  that. 
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should  the  proposed  covered  transaction  be 
entered  into,  it  shall  not  knowingly  enter  into 
any  lower  tier  covered  transaction  with  a 
person  who  is  propiosed  for  debarment  under 
48  CFR  part  9.  subpart  9.4,  debarred, 
suspended,  declared  ineligible,  or  voluntarily 
excluded  from  participation  in  this  covered 
transaction,  unless  authorized  by  the 
department  or  agency  with  which  this 
transaction  originated. 

6.  The  prospective  lower  tier  participant 
further  agrees  by  submitting  this  proposal 
that  it  will  include  this  clause  titled 
"Certification  Regarding  Debarment, 
Suspension,  Ineligibility  and  Voluntary 
Exclusion-Lower  Tier  Covered  Transaction," 
without  modification,  in  all  lower  tier 
covered  transactions  and  in  all  solicitations 
for  lower  tier  covered  transactions. 

7.  A  p>articipant  in  a  covered  transaction 
may  rely  upmn  a  certification  of  a  prosp>ective 
particip>ant  in  a  lower  tier  covered 
transaction  that  it  is  not  proposed  for 
debarment  under  48  CFR  pMrt  9,  subpart  9.4, 
debarred,  suspiended,  ineligible,  or 
voluntarily  excluded  from  covered 
transactions,  unless  it  knows  that  the 
certification  is  erroneous.  A  p>articii>ant  may 
decide  the  method  and  frequency  by  which 

it  determines  the  eligibility  of  its  principuls. 
Each  participant  may,  but  is  not  required  to, 
check  the  List  of  Parties  Excluded  from 
Federal  Procucenient  and  Nonprocurement 
Programs. 

8.  Nothing  contained  in  the  foregoing  shall 
be  construed  to  require  establishment  of  a 
system  of  records  in  order  to  render  in  good 
faith  the  certification  required  by  this  clause. 
The  knowledge  and  information  of  a 
participant  is  not  required  to  exceed  that 
which  is  normally  px^ssessed  by  a  prudent 
[)erson  in  the  ordinary  course  of  business 
dealings. 

9.  Except  for  transactions  authorized  imder 
p>aragraph  5  of  these  instructions,  if  a 
participant  in  a  covered  transaction 
knowingly  enters  into  a  lower  tier  covered 
transaction  with  a  person  who  is  proix>sed 
for  debarment  under  48  CFR  part  9,  subp>art 
9.4,  suspended,  debarred,  ineligible,  or 
voluntarily  excluded  from  participation  in 
this  transaction,  in  addition  to  other 
remedies  available  to  the  Federal 
Government,  the  department  or  agency  with 
which  this  transaction  originated  may  pursue 
available  remedies,  including  suspension 
and/or  debarment. 

Certification  Regarding  Debarment, 
Suspension,  Ineligibility  an  Voluntary 
Exclusion — Lower  Tier  Covered  Transactions 

(1)  The  prosp>ective  lower  tier  p)articip>ant 
certifies,  by  submission  of  this  propwsal,  that 
neither  it  nor  its  principals  is  presently 
debarred,  suspended,  propxised  for 
debarment,  declared  ineligible,  or  voluntarily 
excluded  from  participation  in  this 
transaction  by  any  Federal  department  or 
agency. 

(2)  Where  the  prospective  lower  tier 
p>articipant  is  unable  to  certify  to  any  of  the 
statements  in  this  certification,  such 
prospective  particip>ant  shall  attach  an 
explanation  to  this  propx)sal. 


Adoption  of  Common  Rule 

The  agency-specific  adoptions  of  the 
common  rule,  which  appears  at  the  end 
of  the  common  preamble,  appear  below. 

OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  970 
RIN  3206-AG51 

FOR  FURTHEF  INFORMATION  CONTACT: 
Murray  M.  Meeker,  Attorney,  Office  of 
the  General  Coimsel,  (202)  60&>1980. 

List  of  Subiects  in  5  CFR  Part  970 

Administrative  practice  and 
procedure,  Contract  programs.  Grant 
programs. 
Lorraine  A.  Green, 

Deputy  Director. 

Title  5  of  the  Code  of  Federal 
Regulations,  part  970  is  amended  as 
follows. 

PART  970— GOVERNMENTWIDE 
DEBARMENT  AND  SUSPENSION 
(NONPROCUREMENT) 

1.  The  authority  for  part  970 
continues  to  read  as  follows: 

Anthority:  Executive  Order  12549  (51  FR 
6370-71). 

2.  Section  970.100  is  revised  as  set 
forth  at  the  OTid  of  the  common 
preamble. 

3.  Sections  970.105  and  970.110  are 
amended  as  set  forth  at  the  end  of  the 
common  preamble. 

4.  Sections  970.200,  970.215.  970.220, 
and  970.225  and  Appendices  A  and  B 
to  Part  970  are  revised  as  set  forth  at  the 
end  of  the  common  preamble. 

BILUNO  COOC:  632»-0t 


DEPARTMENT  OF  AGRICULTURE 
7  CFR  Part  3017 

RIN0503-AA11 

FOR  FURTHER  INFORMATION  CONTACT: 
Gary  W.  Butler,  Deputy  Assistant 
General  Coimsel,  Office  of  the  General 
Counsel,  (202)  720-2577. 

List  of  Subjects  in  7  CFR  Part  3017 

Administrative  practice  and 
procedure,  Contract  programs,  Grant 
programs — Agriculture,  Grants 
administration. 

Dated:  June  8, 1995. 
Dan  Giickman, 
Secretary  of  Agriculture. 

Title  7  of  the  Code  of  Federal 
Regulations,  part  3017  is  amended  as 
follows. 


PART  3017— GOVERNMENTWIDE 
DEBARMENT  AND  SUSPENSION 
(NONPROCUREMENT)  AND 
GOVERNMENTWIDE  REQUIREMENTS 
FOR  DRUG-FREE  WORKPLACE 
(GRANTS) 

1.  The  authority  for  part  3017 
continues  to  read  as  follows: 

Authority:  E.O.  12549;  Sec.  5151-5160  of 
the  Drug-Free  Workplace  Act  of  1988  (Pub. 
L.  100-690.  Title  V.  Subtitle  D;  41  U.S.C.  701 
et  seq.y,  5  U.S.C  301. 

2.  Section  3017.100  is  revised  as  set 
forth  at  the  end  of  the  common 
preamble. 

3.  Sectioiw  3017.105  and  3017.110  are 
amended  as  set  forth  at  the  end  of  the 
common  preamble. 

4.  Sections  3017.200,  307.215, 
3017.220,  and  3017.225  and  Appendices 
A  and  B  to  Part  3017  are  revised  as  set 
forth  at  the  end  of  the  common 
preamble. 

BflJJNO  CODE:  34afr-ei-M 


DEPARTMENT  OF  ENERGY 

10  CFR  Part  1036 

RIN  1991-AA69 

FOR  FURTHER  INFORMATION  CONTACT: 
Cynthia  Yee,  Office  of  Clearance  and 
Support,  Office  of  Procurement  and 
Assistance  Management,  Human 
Resources  and  Administration,  202- 
586-1140. 

List  of  Subiects  in  10  CFR  Part  1036 

Administrative  practice  and 
procedures.  Contract  programs,  Grant 
programs. 
Richaitl  K  Hopf. 

Deputy  Assistant  Secretary  for  Procureirwnt 
and  Assistance  Management. 

Title  10  of  the  Code  of  Federal 
Regulations,  part  1036  is  amended  at 
follows: 

PART  1038— GOVERNMENTWIDE 
DEBARMENT  AND  SUSPENSION 
(NONPROCUREMENT)  AND 
GOVERNMENTWIDE  REQUIREMENTS 
FOR  DRUG-FREE  WORKPLACE 
(GRANTS) 

1.  The  authority  for  part  1036 
continues  to  read  as  follows: 

Authority:  E.O.  12689;  Sec.  5151-5160  of 
the  Drug-Free  Workplace  Act  of  1988  (Pub. 
L.  100-690,  TiUe  V,  Subtitle  D;  41  U.S.C.  701 
et  seq.y.  Sees.  644  and  646,  Pub.  L  95-91,  91 
Stat  599  (42  U.S.C.  7254  and  7256):  Pub.  L 
97-258,  98  Stat.  1003-1005  (31  U.S.C  6301- 
6308). 

2.  Section  1036.100  is  revised  as  set 
forth  at  the  end  of  the  common 
preamble. 
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3.  Sections  1036.105  and  1036.110  are 
amended  as  set  forth  at  the  end  of  the 
common  preamble. 

4.  Sections  1036.200, 1036.215, 
1036.220.  and  1036.225  and  Appendices 
A  and  B  to  part  1036  are  revised  as  set 
forth  at  the  end  of  the  conunon 
preamble. 

BlUJNaCOOE:  MeO-OI-M 


SMALL  BUSINESS  ADMINISTRATION 

13  CFR  Part  145 
RIN3245-AD46 

FOR  FURTHER  INFORMATION  CONTACT:  John 
W.  Klein.  Chief  Counsel  for  Special 
Programs,  OfBce  of  General  Coimsel. 
U.S.  Small  Business  Administration, 
409  3rd  Street,  SW.  Washington,  DC 
20416.  (202)  205-6645. 
ADOmONAL  SUPPLEMENTARY  INFORMATION: 
As  stated  in  the  supplementary 
information  to  the  common  rule,  the 
purpose  of  this  rule  is  to  give  reciprocal 
govemmentwide  effect  to  both 
nonprocurement  and  procurement 
debarment  and  suspension  actions.  SBA 
reads  revised  §  145.110(c)  as  having  no 
effect  on  the  exceptions  from  coverage 
already  provided  for  in  §§  145.110(a)(2). 
145.215,  and  145.220.  These  exemptions 
include  SBA  disaster  assistance. 

List  of  Subjects  in  13  CFK  Part  145 

Administrative  practice  and 
procedure.  Contract  programs, 
Debarment  and  suspension 
(nonprociu^ment).  Grant  programs. 
Loan  programs — business. 

Dated:  )une  2, 1995. 
Philip  Lader, 
Administrator. 

Title  13  of  the  Code  of  Federal 
Regulations,  Part  145  is  amended  as 
follows: 

PART  145— GOVERNMENTWIDE 
DEBARMENT  AND  SUSPENSION 
(NONPROCUREMENT)  AND 
GOVERNMENTWIDE  REQUIREMENTS 
FOR  DRUG-FREE  WORKPLACE 
(GRANTS) 

1.  The  authority  for  Part  145 
continues  to  read  as  follows: 

Authority:  E.O.  12549;  Sees.  5151-5160  of 
the  Drug-Free  Workplace  Act  of  1988  (Pub. 
L  100-690,  Title  V,  Subtitle  D;  41  U.S.Q  701 
et  seq.);  15  U.S.C  634(b)(6). 

2.  Section  145.100  is  revised  as  set 
forth  at  the  end  of  the  common 
preamble. 

3.  Sections  145.105  and  145.110  are 
amended  as  set  forth  at  the  end  of  the 
common  preamble. 

4.  Sections  145.200, 145.215, 145.220, 
and  145.225  and  Appendices  A  and  B 


to  Part  145  are  revised  as  set  forth  at  the 
end  of  the  common  preamble. 

MLUNG  COOC:  S02S-01-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

14  CFR  Part  1265 
BIN  2700-AB99 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  J.  Wheland,  NASA 
Headquarters,  Acquisition  Liaison 
Division  (Code  HP),  (202)  358-0475. 

List  of  Subjects  in  14  CFR  Part  1265 

Administrative  practice  and 
procedure.  Contract  programs. 
Cooperative  agreements.  Debarment  and 
suspension  (nonprociu^ment).  Grant 
programs. 
Tom  Luedtke, 

Deputy  Associate  Administrator  for 
Prtxurement. 

Title  14  of  the  Code  of  Federal 
Regulations,  Part  1265  is  amended  as 
follows. 

PART  1265-GOVERNMENTWIDE 
DEBARMENT  AND  SUSPENSION 
(NONPROCUREMENT)  AND 
GOVERNMENTWIDE  REQUIREMENTS 
FOR  DRUG-FREE  WORKPLACE 
(GRANTS) 

1.  The  authority  for  part  1265 
continues  to  read  as  follows: 

Authority:  E.O.  12549;  Sees.  5151-5160  of 
the  Drug-Free  Workplace  Act  of  1988  (Pub. 
L.  100-690,  Title  V,  SubtiUe  D;  41  U.S.C.  701 
et  seq.);  National  Aeronautics  and  Space  Act, 
Pub.  L.  85-568,  July  29, 1958,  as  amended, 
sec.  203(c)(1). 

2.  Section  1265.100  is  revised  as  set 
forth  at  the  end  of  the  common 
preamble. 

3.  Sections  1265.105  and  1265.110  are 
amended  as  set  forth  at  the  end  of  the 
common  preamble. 

4.  Sections  1265.200. 1265.215, 
1265.220  and  1265.225  and  Appendices 
A  and  B  to  Part  1265  are  revised  as  set 
forth  at  the  end  of  the  common 
preamble. 

BILUNO  CODE:  7S10-01-M 


DEPARTMENT  OF  COMMERCE 
15  CFR  Part  26 

RIN  060&-AA02 

FOR  FURTHER  INFORMATION  CONTACT:  John 
J.  Phelan.  III.  202^82-4115. 

List  of  Subjects  in  15  CFR  Part  26 

Administrative  practice  and 
procedure.  Contract  programs,  Grant 
administration.  Grant  programs, 


Reporting  and  recordkeeping 

requirement^ 

Sonya  G.  Stswart, 

Director  for  Executive  Budgeting  and 

Assistance  Management. 

Title  15  of  the  Code  of  Federal 
Regulations,  part  26  is  amended  as 
follows. 

PART  2&-GOVERNMENTWIDE 
DEBARMENT  AND  SUSPENSION 
(NONPROCUREMENT— AND 
GOVERNMENTWIDE  REQUIREMENTS 
FOR  DRUG-FREE  WORKPLACE 
(GRANTS) 

1.  The  authority  for  part  26  is  revised 
to  read  as  follows: 

Authority:  5  U.S.C.  301;  41  U.S.C  701  et 
seq.;  Sec.  2455.  Pub.  L.  103-355. 108  Stet. 
3327  (31  U.S.C.  6101  note);  E.O.  12549.  3 
CFR.  1986  comp..  p.  189;  E.O.  12689.  3  CFR. 
1989  comp..  p.  235. 

2.  Section  26.100  is  revised  as  set 
forth  at  the  end  of  the  common 
preamble. 

3.  Sections  26.105  and  26.110  are 
amended  as  set  forth  at  the  end  of  the 
common  preamble. 

4.  Sections  26.200,  26.215,  26.220, 
and  26.225  and  Appendices  A  and  B  to 
part  26  are  revised  as  set  forth  at  the  end 
of  the  common  preamble. 

BILUNQ  COOC:  3610-<FA)-M 


OFFTCE  OF  NATK>NAL  DRUG 
CONTROL  POUCY 

21  CFR  Part  1404 

RIN  3201^ZA00 

FOR  FURTHER  INFORMATION  CONTACT: 

Edward  H.  Jurith,  General  Counsel, 

(202)  395-6709. 

List  of  Subjects  in  21  CFR  Part  1404 

Administrative  practice  and 
procedure,  Contract  programs.  Grant 
programs. 
Lee  P.  Brown, 
Director. 

Title  21  of  the  Code  of  Federal 
Regulations,  part  1404.  is  amended  as 
follows: 

PART  1404— GOVERNMENTWIDE 
DEBARMENT  AND  SUSPENSION 
(NONPROCUREMENT)  AND 
GOVERNMENTWIDE  REQUIREMENTS 
FOR  DRUG-FREE  WORKPLACE 
(GRANTS) 

1.  The  authority  for  part  1404 
continues  to  read  as  follows: 

Authority:  Executive  Order  12549,  3  CFR. 
1986  Comp.,  p.  189;  5  U.S.C.  301;  Sec.  5151- 
5160  of  the  Drug-Free  Workplace  Act  of  1988 
(Pub.  L.  lOft-690,  Title  V,  Subtitle  D,  102 
Stat.  4304;  41  U.S.C.  701  et  seq.). 


2.  Section  1404.100  is  revised  as  set 
forth  at  the  end  of  the  common 
preamble. 

3.  Sections  1404.105  and  1404.110  are 
amended  as  set  forth  at  the  end  of  the 
common  preamble. 

4.  SecUons  1404.200, 1404.215, 
1404.220,  and  1404.225  and  Appendices 
A  and  B  to  part  1404  are  revised  as  set 
forth  at  the  end  of  the  common 
preamble. 

BILLMQ  COOC:  31M>-«2-M 


DEPARTMENT  OF  STATE 

22  CFR  Part  137 
RIN1400-AA55 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  E.  Lloyd,  OfBce  of  the 
Procurement  Executive,  703-516-1690. 

List  of  Subjects  in  22  CFR  Part  137 

Administrative  practice  and 
procedure.  Contract  programs.  Grant 
programs. 
Lloyd  W.  Pratsch, 

Procurement  Executive. 

Title  22  of  the  Code  of  Federal 
Regulations,  part  137,  is  amended  as 
follows: 

PART  137— GOVERNMENTWIDE 
DEBARMENT  AND  SUSPENSK>N 
(NONPROCUREMENT)  AND 
GOVERNMENTWIDE  REQUIREMENTS 
FOR  DRUG-FREE  WORKPLACE 
(GRANTS) 

1.  The  authority  for  part  137 
continues  to  read  as  follows: 

Authority:  E.O.  12549;  Sec.  5151-5160  of 
the  Drug-Free  Workplace  Act  of  1988  (Pub. 
L.  100-690,  Title  V,  Subtitto  D;  41  U.S.G  701 
et  seq);  22  U.S.C  2658. 

2.  Section  137.100  is  revised  as  set 
forth  at  the  end  of  the  common 
preamble. 

3.  Sections  137.105  and  137.110  are 
amended  as  set  forth  at  the  end  of  the 
common  preamble. 

4.  Sections  137.200,  137.215. 137.220. 
and  137.225  and  Appendices  A  and  B 
to  Part  137  are  revised  as  set  forth  at  the 
end  of  the  common  preamble. 

BiLLMO  COOC:  47ia-24-M 


INTERNATIONAL  DEVELOPMENT 
COOPERATION  AGENCY 

Agency  for  International  Development 

22  CFR  Part  208 

RIN  0412-AA24 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  J.  O'Hara.  N4/0P/P.  Telephone 
(703) 875-1534. 


List  of  Subjects  in  22  CFR  Part  208 

Administrative  practice  and 
procedure,  Contract  programs.  Grant 
programs — foreign  relations.  Grant 
programs.  Loan  programs — foreign 
relations. 

Marcus  L.  Stevenson, 
Acting  Procurement  Executive. 

Title  22  of  the  Code  of  Federal 
Regulations,  part  208,  is  amended  as 
follows: 

PART  208— GOVERNMENTWIDE 
DEBARMENT  AND  SUSPENSK>N 
(NONPROCUREMENT)  AND 
GOVERNMENTWIDE  REQUIREMENTS 
FOR  DRUG-FREE  WORKPLACE 
(GRANTS) 

1.  The  authority  for  part  208 
continues  to  read  as  follows: 

Authority:  E.O.  12549;  Sec.  5151-5160  of 
the  Drug-Free  Workplace  Act  of  1988  (Pub. 
L.  100-690,  title  V,  subtitle  D;  41  U.S.C  701 
et  seq.);  Sec.  621,  Foreign  Assistance  Act  of 
1961.  22  U.SX:.  2381. 

2.Section  208.100  is  revised  as  set 
forth  at  the  end  of  the  common 
preamble. 

3.  Sections  208.105  and  2G8.110  are 
amended  as  set  forth  at  the  end  of  the 
common  preamble. 

4.  Sections  208.200,  208.215.  208.220, 
and  208.225  and  Appendices  A  and  B 
to  Part  208  are  revised  as  set  forth  at  the 
end  of  the  common  preamble. 

anXMO  COOC:  011S-M-« 


PEACE  CORPS 
22  CFR  Part  310 
RIN  042O-AA13 

FOR  FURTHER  INFORMATION  CONTACT: 
Kirby  Mullen,  202-606-3114 

List  of  Subjects  in  22  CFR  Part  310 

Administrative  practice  and 
procedure,  Contract  programs,  Grant 
programs. 
Charles  R.  Baquet,  m, 

Acting  Director. 

Title  22  of  the  Code  of  Federal 
Regulations,  part  310  is  amended  as 
follows. 

PART  310— GOVERNMENTWIDE 
DEPARTMENT  AND  SUSPENSION 
(NONPROCUREMENT)  AND 
GOVERNMENTWIDE  REQUIREMENTS 
FOR  DRUG-FREE  WORKPLACE 
(GRANTS) 

1.  The  authority  for  part  310 
continues  to  read  as  follows: 

Authority:  E.O.  12549;  Sec.  5151-5160  of 
the  Drug-Free  Workplace  Act  of  1988  (Pub. 


L  100-690.  Title  V,  subtitle  D;  41  U.S.C  701 
et  seq.);  22  U.S.C  2503. 

2.  Section  310.100  is  revised  as  set 
forth  at  the  end  of  the  conunon 
preamble. 

3.  Sections  310.105  and  310.110  are 
amended  as  set  forth  at  the  end  of  the 
common  preamble. 

4.  Sections  310.200,  300.215,  310.220, 
and  310.225  and  Appendices  A  and  B 
to  Part  310  are  revised  as  set  forth  at  the 
end  of  the  common  preamble. 

MLUNO  COOC:  MS1-01-M 


UNITED  STATES  INFORMATION 
AGENCY 

22  CFR  Part  513 

RIN3116-AA07 

FOR  FURTHER  INFORMATION  CONTACT: 
GEORGL\  HUBERT  ON  (202)  205-5404. 

List  ofSul^ects  in  22  CFR  Part  513 
Administrative  practice  and  procedure. 
Contract  programs,  Grant  programs. 

Henry  Howard,  Jr., 

Associate  Director  for  Management 

The  22  of  the  code  of  Federal 
Regulations,  Part  513  is  amend  as 
follows. 

PART  513— GOVERNMENTWIDE 
DEBARMENT  AND  SUSPENSION 
(NONPROCUREMENT)  AND 
GOVERNMENTWIDE  REQUIREMENTS 
FOR  DRUG-FREE  WORKPLACE 
(GRANTS) 

1.  The  authority  for  part  513  is  revised 
to  read  as  follows: 

Authority:  40  U.S.C  486  (c);  41  U.S.C  701 
et  seq.;  Sec.  2455,  Pub.  L  103-355. 108  Stat. 
3327  (31  U.S.C  6101  note);  E.  0. 12549,  3 
CFR.  1986  Comp.,  p.  189;  E.O.  12689,  3  CFR. 
1989  comp..  p.  235. 

2.  Section  513.100  is  revised  as  set 
forth  at  the  end  of  the  common 
preamble. 

3.  Sections  513.105  and  513.110  are 
amended  as  set  forth  at  the  end  of  the 
common  preamble. 

4.  Sections  513.200,  513.215,  515.220. 
and  513.225  and  App>endices  A  and  B 
to  Part  513  are  revised  as  set  forth  at  the 
end  of  the  common  preamble. 

BILLING  CODE:  a230-01-M 


INTER-AMERICAN  FOUNDATION 

22  CFR  Part  1006 

FOR  FURTHER  INFORMATION  CONTACT: 
Adolfo  A.  Franco,  703-841-3894. 
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List  of  SabiectB  in  22  C7R  Part  1006 

Administrative  practice  and 
procedure.  Contract  programs.  Grant 
programs. 
Adalfi  A.  Franco. 
General  Counsel. 

Title  22  of  the  Code  of  Federal 
Regulations,  part  1006  is  amended  as 
follows. 

PART  1006-<3OVERNMENTWIOE 
DEBARMENT  AND  SUSPENSION 
(NONPROCUREMENT)  AND 
QOVERNMENTWIDE  REQUIREMENTS 
FOR  DRUG-FREE  WORKPLACE 
(GRANTS) 

1.  The  authority  for  part  1006 
continues  to  read  as  follows: 

Authority:  E.O.  12549;  Sec.  5151-5160  of 
the  Drug-Free  Workplace  Act  of  1988  (Pub. 
L  100-690,  Title  V,  Subtitle  D;  41  U.S.C  701 
et  seq.);  22  U.S.C  290f. 

2.  Section  1006.100  is  revised  as  set 
forth  at  the  end  of  the  common 
preamble. 

3.  Sections  1006.105  and  1006.110  are 
amended  as  set  forth  at  the  end  of  the 
common  preamble. 

4.  Sections  1006.200, 1006.215. 
1006.220  and  1006.225  and  Appendices 
A  and  B  to  Part  1006  are  revised  as  set 
forth  at  the  end  of  the  common 
preamble. 

■LUNQCOOC:  7US-01-M 


AFRICAN  DEVELOPMENT 
FOUNDATION 

22  CFR  Part  1506 

FOR  FURTHER  INFORMATIOM  CONTACT:  Paul 
S.  Magid,  (202)  673-3916. 

List  of  Subjects  in  22  CFR  Part  1508 

Administrative  practice  and 
pnxedure.  Contract  programs.  Grant 
programs — foreign  relations. 
WilUaa  R.  Ford. 
President. 

Title  22  of  the  Code  of  Federal 
Regulations,  Part  1508  is  amended  as 
follows: 

PART  1508-GOVERNMENTWIDE 
DEBARMENT  AND  SUSPENSION 
(NONPROCUREMENT)  AND 
GOVERNMENTWIDE  REQUIREMENTS 
FOR  DRUG-FREE  WORKPLACE 
(GRANTS) 

1.  The  authority  for  part  1508  is 
revised  to  read  as  follows: 

Authority:  22  U.S.C.  290h;  41  U.S.C.  701 
et  seq.;  E.O.  12549.  3  CFR.  1986  comp..  p. 
189. 


2.  Section  1508.100  is  revised  as  set 
forth  at  the  end  of  the  common 
preamble. 

3.  Section  1508.105  and  1508.110  are 
amended  as  set  forth  at  the  end  of  the 
common  preamble. 

4.  Sections  1508.200. 1508.215, 
1508.220.  and  1508.225  and  Appendices 
A  and  B  to  Part  1508  are  revised  as  set 
forth  at  the  end  of  the  common 
preamble. 

BHJJNO  COOE:  tllT-OI-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Part  24 

RIN  2S01-AB24 

FOR  FURTHER  INFORMATION  CONTACT: 

Emmett  N.  Roden.  Assistant  General 
Coimsel  for  Administrative  Proceedings. 
Office  of  General  Counsel.  U.S. 
Department  of  Housing  and  Urban 
Development.  451  7th  Street.  SW.. 
Room  10251,  Washington,  DC  20410, 
telephone  (202)  708-2350.  The 
telephone  number  for  the  hearing 
impaired  (TDD)  is  (202)  708-9300. 
These  are  not  toll-free  numbers. 
ADOmONAL  SUPPLEMENTARY  INFORMATION: 
In  accordance  with  Executive  Order 
12549,  the  Department,  along  with  other 
Federal  agencies,  promulgated 
govemmentwide  nonprocxuement 
debarment  and  suspension  regidations. 
The  common  rule,  which  is  identical  to 
the  Office  of  Management  and  Budget's 
final  guidelines,  and  the  various  agency- 
specific  supplements  to  the  common 
rule  were  published  at  the  same  time  on 
May  26, 1988  (53  FR  19161).  The 
provisions  of  the  common  rule  that 
provide  nonprocurement  participants 
with  the  opportimity  to  contest 
suspensions  and  proposed  debarments 
and  the  procedures  by  which 
suspending  and  debarring  officials  make 
final  agency  determinations  are 
substantially  similar  to  the  procedures 
applicable  to  procurement  contractors 
under  the  Federal  Acquisition 
Regulation  (FAR,  48  CFR,  especially 
subpart  9.4  thereof).  Althou^  the 
Department  adopted  verbatim 
significant  portions  of  the  common  rule, 
it  did  not  include  all  of  the  provisions 
concerning  suspension  and  debarment 
hearing  procedures  or  the 
reconsideration  or  appeal  of  post- 
hearing  determinations. 

Executive  Order  12689,  issued  in 
1989,  and  section  2455  of  the  Federal 
Acquisition  Streamlining  Act  of  1994 
require  that  the  debarment,  suspension, 
or  other  exclusion  of  a  participant  in  a 
procxirement  activity  under  the  FAR,  or 
in  a  nonprocurement  activity  under  an 


agency's  debarment  regulations,  shall, 
after  regulations  are  issued,  have  the 
govemmentwide  effect  of  excluding  the 
participant  from  both  procurement  and 
nonprocurement  activities.  Under 
current  HUD  rules,  a  debarment  of  a 
nonprocurement  participant  does  not 
affect  such  person's  participation  in 
procurement  activities  with  other 
agencies. 

On  December  20, 1994,  HUD  and 
other  agencies  participating  in  the 
development  of  this  final  rule  published 
a  notice  of  proposed  rulemaking  to 
implement  Executive  Order  12689  and 
section  2455  of  the  Federal  Acquisition 
Streamlining  Act.  HUD's  portion  of  the 
proposed  rule,  published  at  59  FR 
65612,  also  included  revisions  to 
conform  the  Department's  bearing 
procedures  to  those  of  the  common  rule. 

The  Department's  cturent  bearing 
procedures,  which  depart  from  the 
generally  applicable  govemmentwide 
provisions,  have  adversely  affected  the 
Department's  ability  to  process 
suspensions  and  debarments  in  an 
efficient  and  cost-effective  manner.  The 
amount  of  time  and  expense  currently 
involved  in  the  Department's 
suspension  and  debarment  proceedings 
benefit  neither  the  Department  nor  the 
persons  who  are  subject  to  such 
sanctions.  In  addition,  the  Department 
notes  that  the  common  rule  procedures 
have  not  been  successfully  challenged 
in  Federal  coiul  since  their 
implementation  in  1988. 

The  issuance  of  this  rule  will  simplify 
and  streamline  the  suspension, 
debarment,  and  limited  denial  of 
participation  processes  at  HUD. 
Therefore,  this  rule  will  reduce,  rather 
than  increase,  the  regulatory  biu'den  on 
contractors  and  participants  in  the 
Department's  programs. 

The  Department  considers  these 
changes  necessary  to  comply  with  the 
President's  directive  to  streamline 
agency  operations  throughout  the 
&cecutive  Branch.  The  revisions  are  also 
an  element  in  the  Government 
reinvention  process  at  the  Department. 

Effective  date:  The  final  mle  shall 
apply  to  notices  of  proposed  debarment, 
suspension  and  limited  denial  of 
participation  that  axe  issued  on  or  after 
the  effective  date  of  this  rule. 


Discussion  of  Public  Comments 

Comments  on  the  proposed  rule  were 
received  from  one  Federal  Government 
organization,  from  one  private 
professional  organization,  and  fi'om 
three  individuals.  The  issues  raised  by ' 
the  commenters  are  summarized  below. 
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Recommendations  by  the 
Administrative  Conference  of  the 
United  States  (ACUS) 

Comment:  Four  of  the  five 
commenters  refer  to  recommendations 
recently  issued  by  ACUS 
(Recommendation  95-2,  "Debarment 
and  Suspension  from  Federal 
Programs,"  adopted  January  19, 1995) 
and  urge  that  HUD  conform  its 
regulations  to  the  ACUS 
Recommendations.  In  particular,  the 
commentere  urge  compliance  with  item 
II  of  the  Recommendations.  This  item 
recommends  that  cases  involving 
disputed  issues  of  material  fact  be 
referred  to  administrative  law  judges, 
miUtary  judges,  administrative  judges  of 
boards  of  contract  appeals  or  similarly 
independent  hearing  officere  for 
hearings  and  preparation  of  (1)  findings 
of  fact  certified  to  the  debarring  officiai, 
or  (2)  a  recommended  decisicm  to  the 
debarring  official,  or  (3)  an  initial 
decision,  subject  to  agency  appeal.  Item 
n  of  the  ACUS  Recommendations  also 
recommends  that  debarring  officials  be 
senior  agency  officials  who  are 
guaranteed  sufficient  independence  to 
provide  due  process,  and  that  such 
officials  ensure  that  information  used  as 
the  basis  for  a  sanction  appear  in  the 
administrative  record  of  the  decision. 

The  commenters  expressed  concern 
that  the  use  of  "hearing  officials"  who 
are  not  administrative  judges  would 
result  in  the  deprivation  of  due  process. 
They  criticized  these  officials  as  being 
neither  trained  in  the  law  nor  versed  in 
HUD's  programs. 

One  commenter  also  urged  HUD  to 
adopt  item  m  of  the  ACUS 
Recommendation.  Item  III  lists  various 
recommendations  for  futiue  rulemaking: 
(1)  that  entities  coordinating  the  FAR 
and  the  common  rule,  and  individual 
agencies,  provide  for  a  list  of  mitigating 
and  aggravating  factors;  (2) 
establishment  of  a  process  for 
determining  a  lead  agency  when  a 
person  deals  with  more  than  one 
agency;  (3)  minimum  evidentiary 
thresholds  for  procurement  debarment; 
(4)  notice  to  affected  persons  of  the 
impact  of  sanctions;  and  (5)  use  of 
"show  cause"  warning  letters. 

Response:  The  rule  satisfies  the  ACUS 
recommendation  that  debarring  officials 
be  senior,  independent  agency  officials. 
Notices  of  suspension  and  proposed 
debarment  are,  under  delegations  by  the 
Secretary  of  HUD,  issued  by  Assistant 
Secretaries,  the  Inspector  General,  and 
the  President  of  the  Government 
National  Mortgage  Association.  These 
officials  are  the  highest  responsible 
officials  for  major  components  of  the 
Department.  They  report  directly  to  the 


Secretary.  These  officials  are  not  subject 
to  the  supervision  of,  nor  do  they 
directly  supervise,  agency  personnel 
who  carry  out  investigative  or 
prosecutive  activities.  Their  ability  to 
make  independent  debarment  decisions 
is  thus  evident  from  their  position. 

The  Department  has  revised  the  rule 
to  address  the  comments  concerning 
referral  of  disputes  of  material  fact.  The 
revision  deletes  the  references  to 
"hearing  official."  The  specific  HUD- 
only  additions  to  the  common  rule,  at 
§§24.314(b)(2)(i)  and  24.413(b)(3), 
clarify  that  disputes  of  material  fact  may 
be  referred  to  "hearing  officers"  who  are 
defined  as  administrative  law  judges  or 
members  of  the  HUD  Board  of  Contract 
Appeals.  In  accordance  with  the  first 
option  Usted  in  ACUS  Recommendation 
item  n,  the  hearing  officers  will  provide 
findings  of  fact  to  the  suspending  or 
debarring  official.  In  addition,  the  final 
rule  provides  that  the  suspending  or 
debarring  official  may,  in  his  or  her 
discretion,  refer  cases  based  upon 
indictment,  conviction  or  civil 
judgment,  or  cases  in  which  there  is  no 
dispute  of  material  fact,  to  the  hearing 
officer  for  appropriate  findings. 

The  final  rule  is  in  conformity  with 
the  other  elements  of  ACUS 
Recommendation  95-2  to  the  extent 
possible  in  the  context  of  a  coordinated 
govemmentwide  system. 
Recommendation  item  IV  urges  that  all 
federal  agencies  adopt  the  common  rule. 
By  conforming  its  hearing  procedures  to 
those  of  the  common  rule,  HUD  has 
followed  the  ACUS  suggestion.  By 
coordinating  procurement  and  non- 
procurement  suspension  and 
debarment,  HUD  has  followed  the 
suggestion  of  ACUS  in  Recommendation 
itemL 

HUD  has  agreed  to  consider  ACUS 
Recommendation  item  m,  along  with 
other  proposed  changes  to  the  common 
rule,  before  the  end  of  this  year.  Certain 
of  the  item  ID  suggestions,  such  as 
appropriate  notice  to  respondents  and 
the  use  of  "show  cause"  letters,  will  in 
any  event  be  considered  by  HUD  as  new 
procedures  are  adopted  under  the 
regulatory  revision. 

Finally,  ACUS  Recommendation  item 
V  addresses  Congress  rather  than  the 
executive  branch  agencies. 

Consideration  of  Mitigating  Factors  in 
Debarment  Proceedings 

Comment:  Two  commenters  asserted 
that  the  proposed  rule  had  eliminated 
all  references  to  mitigating  factors  as  an 
element  of  the  suspension  and 
debarment  process. 

Response:  These  comments  may  be 
based  on  the  elimination  of  paragraph 
(d)  in  24  C.F.R.  §  24.115,  which  refers  to 


consideration  of  mitigating  factors  in  the 
debarment  of  contractors.  This  deletion 
is  the  result  of  coordination  of 
procurement  and  non-procurement 
debarment. 

Mitigation  will,  necessarily,  continue 
to  be  an  element  in  HUD's  suspension 
and  debarment  process.  Most 
importantly,  24  CJ.R.  §  24.300  will 
continue  to  require  consideration  of  the 
seriousness  of  the  "person's"  acts  and 
"any  mitigating  factore."  In  addition, 
the  provisions  of  24  C.F.R.  §  24.314, 
referring  to  the  incltision  of  "any 
evidence  of  mitigating  circiunstances," 
are  expanded  under  the  proposed  rule 
and  this  final  rule  by  requiring 
consideration  of  "any  information  and 
argument"  submitted  by  the  respondent 
(See  §§  24.313(a)  and  24.314(a)  and 
(b)(1).)  The  opportunity  to  submit,  for 
review,  evidence  of  mitigation  as  well  as 
any  other  information  is  thus  well 
preserved. 

Limits  on  Discovery  and  Use  of 
Alternative  Dispute  Resolution 

Comment:  Two  commenters  profHJsed 
that  the  Department  impose  Limits  on 
discovery  as  a  means  of  streamlining  the 
hearing  process.  One  commenter  further 
recommended  that  the  rule  provide  for 
the  use  of  alternative  dispute  resolution. 
The  commenters  stated  that  these 
changes  would  reduce  costs  to  the 
Department  and  to  participants  while 
increasing  efficiency. 

Response:  The  Department's  current 
rule  allows  the  use  of  discovery 
purauant  to  the  provisions  of  24  CFR 
Part  25.  In  the  final  rule,  cases  that  the 
suspending  or  debarring  official  does 
not  refer  to  hearing  officere  shall  not  be 
subject  to  formal  discovery,  but  instead 
shall  be  limited  to  information  in  the 
administrative  record,  including  any 
submissions  by  the  respondent.  (See 
§§  24.314(a)  and  (b)  and  24.413(a)  and 
(b).) 

The  discovery  provisions  of  Part  26 
shall  continue  to  apply  to  those  cases 
that  are  referred  to  a  hearing  officer  for 
findings  of  fact.  iSee  §§  24.314(b)(2)(i) 
and  24.413(b)(3).)  However,  24  CFR 
§  26.17  provides  that  "discovery  shall 
not  be  permitted  where  it  will  unduly 
delay  the  hearing,  thereby  resulting  in 
prejudice  to  the  public  interest  or  the 
rights  of  the  parties."  In  addition,  the 
final  rule  procedures  at 
§§24.314(b)(2)(ii)  and  24.413(b)(4)  will 
require  that  the  hearing  in  a  case 
referred  to  the  hearing  officer  commence 
within  45  days  of  referral,  unless  both 
parties  agree  to  an  extension  of  time. 
The  Department  is  also  required  to 
compile  an  administrative  record  prior 
to  hearing,  and  to  provide  a  copy  to  the 
respondent.  This  record  wiU  contain  all 
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information  that  the  debarring  official 
relied  upon  in  issuing  the  suspension  or 
proposed  debarment. 

The  45-day  requirement  and  use  of  an 
administrative  record,  coupled  with  the 
existing  part  26  restrictions,  should 
eliminate  protracted  discovery.  At  the 
same  time,  the  nde  is  sufficiently 
flexible  to  allow  an  extended  period  of 
discovery  if  the  parties  mutually  agree 
to  extend  the  45-day  limit.  However,  if 
these  provisions  prove  inadequate,  the 
Department  agrees  to  consider 
limitations  on  discovery  in  future 
rulemaking. 

The  Department  agrees  with  the 
comment  recommending  alternative 
dispute  resolution.  Provisions  for 
voluntary  use  of  alternative  dispute 
resolution  have  been  added  to  the  final 
rule.  The  Department  has  determined 
that  this  section  does  not  impose  any 
restrictions  on  existing  rights  of  HUD 
participants,  but  rather  serves  to  expand 
the  methods  for  resolving  disputes. 
Accordingly,  the  Department  believes 
there  is  good  cause  for  promulgating 
this  provision  in  a  final  rule,  rather  than 
through  a  proposed  rule. 

Creation  of  an  Office  To  Chair  Informal 
Conferences  for  Limited  Denials  of 
Participation 

Comment:  One  commenter  proposed 
that  the  Department  estabUsh  a  new 
office  to  chair  informal  conferences  for 
limited  denials  of  participation.  The 
commenter  stated  that,  under  the 
existing  process,  the  official  presiding 
over  the  conference  is  often  the  person 
who  initiated  the  sanction,  and 
therefore  may  be  biased  against  the 
respondent. 

Response:  The  Department  has 
addressed  this  concern  by  revising  the 
proposed  rule  to  allow  the  resp>ondent 
to  by-pass  the  informal  conference  and 
proceed  directly  to  a  hearing  before  a 
hearing  officer. 

List  of  Subjects  in  24  CFR  Part  24 

Administrative  practice  and 
procedure.  Contract  programs.  Drug 
abuse.  Government  contracts.  Grant 
programs.  Government  procurement, 
Loan  programs.  Reporting  and 
recordkeeping  requirements. 
Henry  G.  Cisneros, 
Secretary. 

Title  24  of  the  Code  of  Federal 
Regulations,  part  24  is  amended  as 
follows: 


PART  24-'GOVERNMENT 
DEBARMENT  AND  SUSPENSION  AND 
GOVERNMENTWIDE  REQUIREMENTS 
FOR  DRUG-FREE  WORKPLACE 
(GRANTS) 

1.  The  authority  for  part  24  is  revised 
to  read  as  follows: 

Authority:  41  U.S.C.  701  ef  seq.;  42  U.S.C. 
3535(d);  E.O.  12549,  51  FR  6370,  3  CFR.  1986 
Comp..  p.  189;  E.O.  12689.  54  FR  34131,  3 
CFR,  1989  Comp.,  p.  235. 

2.  Section  24.100  is  revised  as  set 
forth  at  the  end  of  the  common 
preamble. 

3.  Sections  24.105  and  24.110  are 
amended  as  set  forth  at  the  end  of  the 
common  preamble. 

4.  Sections  24.200,  24.215.  24.220, 
24.225  and  Appendices  A  and  B  to  Part 
24  are  revised  as  set  forth  at  the  end  of 
the  common  preamble. 

5.  Section  24.100  is  further  amended 
by  adding  paragraphs  (e)  and  (f)>  to  read 
as  follows: 

§24.100    PurpoM. 

•         •         •         •        • 

(e)  These  regulations  also: 

(1)  Prescribe  policies  and  procedxues 
governing  the  debarment  and 
suspension  of  contractors  and  the 
limited  denial  of  participation  of 
participants  and  contractors; 

(2)  Provide  for  the  Usting  of  debarred, 
suspended  and  ineligible  contractors; 
and 

(3)  Set  forth  the  consequences  of  such 
Usting. 

(f)  Although  this  part  covers  the 
listing  of  ineligible  contractors,  it  does 
not  prescribe  poUdes  and  procedures 
governing  declarations  of  ineligibility. 

6.  Section  24.105  is  further  amended 
by  removing  paragraphs  (1)  and  (2) 
under  the  definitions  of  "Debarment," 
"Suspension"  and  "Volimtary  exclusion 
or  volxmtarily  excluded"  and  by 
revising  the  definitions  for  "Limited 
denial  of  participation,"  and 
"Respondent"  to  read  as  follows: 

S  24.106    Deflnltlcns. 

*  »         *         «         * 

Limited  denial  of  participation.  An 
action  taken  by  a  HUD  official,  in 
accordance  with  subpart  G  of  these 
regulations,  that  immediately  excludes 
or  restricts  a  person  from  participating 
in  HUD  program(s)  within  a  defined 
geographic  area. 

♦  •        »        «        • 

Respondent.  A  j)erson  against  whom 
a  debarment  or  suspension  action  has 
been  initiated. 

(1)  A  respondent  is  also  a  person 
against  whom  a  limited  denial  of 
participation  has  been  initiated. 


(2)  (Reserved). 

•  •        •        •        • 

7.  Section  24.110  is  further  amended 
by  adding  a  paragraph  (a)(l)(i)(A)(5)  and 
a  paragraph  (a)(3),  and  by  revising  the 
last  sentence  of  paragraph  (d),  to  read  as 
follows: 

S  24.1 10    Coverage. 

(a)  •  *  • 

(1)  Covered  transaction.  •  *  * 

(i)  *  *  * 
'    (A)  *  *  * 

(3)  Any  procurement  transaction 
between  HUti  and  a  person. 

•  •        •        *        « 

(3)  Other  exceptions,  (i)  Sanctions 
against  participants  whose  only 
involvement  in  HUD  programs  is  as 
ultimate  beneficiaries,  such  as 
subsidized  tenants  and  subsidized 
mortgagors,  may  be  taken  only  upon 
commission  of  one  of  the  offenses  set 
forth  in  §  24.305(a),  unless  the 
participant  has  otherwise  been  debarred 
or  suspended  by  another  Federal 
agency. 

(ii)  Sanctions  under  this  part  against 
mortgagees  approved  by  HUD  to 
participate  in  Federal  Housing 
Administration  programs  may  be 
initiated  only  with  the  approval  of  the 
Mortgagee  Review  Board.  * 

•  *        •        »        • 

(d)  *   *   *  The  consequences  of  a 
debarment  or  suspension  as  set  forth  in 
§  24.200  apply  to  contractors  in  Federal 
procurement  programs,  and  §§  24.325 
and  24.420  govern  the  extent  to  which 
a  specific  contractor  or  its 
organizational  elements  would  be 
included  within  a  debarment  or 
suspension  action. 


§24.115    [Amended] 

8.  In  §  24.115,  paragraph  (d)  is 
removed. 

9.  Section  24.200  is  further  amended 
by  adding  new  paragraphs  (c)(8),  (c)(9) 
and  (d),  to  read  as  follows: 

§  24.200    Debarment  or  suepenalon. 

•  •        •        •        « 

(c)  Exceptions.  *  *  * 

*  •        •        «        * 

(8)  Debarment  for  any  of  the  causes 
set  forth  in  §  24.305(0  shall  have  no 
govemmentwide  effect. 

(9)  Sanctions  imposed  on  an 
individual  participant  imder  this  part 
shall  not  preclude  the  participant  from 
selling  his  or  her  principal  residence  to 
a  purdiaser  using  HUD/FHA  financing. 

(d)  Relationship  to  HUD 
administrative  sanction  procedures. — 
(1)  Sanctions  provided  pursuant  to 
contract  provisions.  Nothing  in  this  part 
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shall  impair  or  limit  the  right  to  impose 
any  sanction  provided  for  by  contract, 
including  guaranty  agreements  with  the 
Government  National  Mortgage 
Association. 

(2)  Other  Departmental  sanctions. 
Where  an  office  of  the  Department  is 
required  by  statute,  regulation,  or 
Executive  Order  to  follow 
administrative  sanction  procedures  that 
may  differ  from  the  requirements  of  this 
part,  the  requirements  of  the  statute, 
regulation,  or  Executive  Order  shall  take 
precedence.  These  alternative 
procediues  include,  but  are  not  limited 
to:  24  CFR  part  200  Previous 
Participation  Review  and  Clearance 
procedures.  24  CFR  part  25  Mortgagee 
Review  Board  administrative  actions, 
and  24  CFR  part  570  Commvmity 
Development  Block  Grant  corrective  and 
remedial  actions. 

10.  In  §  24.305,  paragraph  (d)  is 
revised  to  read  as  follows: 

§  24.306    Cauaes  for  debarment 

•        •        *        *        * 

(d)  Any  other  cause  of  so  serious  or 
compelling  a  nature  that  it  affects  the 
present  responsibility  of  a  person. 

11.  Section  24.313  is  revised  to  read 
as  follows: 

§  24.31 3    Opportunity  to  contest  proposed 
deberment 

(a)  Submission  in  opposition.  Within 
30  days  after  receipt  of  the  notice  of 
proposed  debarment,  the  respondent 
may  submit,  in  person,  in  writing,  or 
through  a  representative,  information 
and  argument  in  opposition  to  the 
proposed  debarment. 

(1)  The  information  and  argument 
should  be  addressed  to  the  Debarment 
E)ocket  Clerk,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street,  SW.,  Washington,  DC  20410. 

(2)  If  the  respondent  does  not  contest 
the  proposed  debarment  within  the  30 
day  period,  the  proposed  debarment 
shall  become  final. 

(3)  If  the  respondent  desires  a  hearing, 
it  shall  submit  a  written  request  to  the 
Debarment  Docket  Clerk  within  the  30- 
day  period  following  receipt  of  the 
notice  of  proposed  debarment. 

(4)  The  parties  may  agree  to  engage  in 
an  alternative  dispute  resolution, 
including  informal  conference, 
mediation,  conciliation,  summary  trial 
with  binding  decision,  minitrial,  or  use 
of  a  settlement  judge. 

(b)  Additional  proceedings  as  to 
disputed  material  facts.  (1)  In  actions 
not  based  upon  a  conviction  or  civil 
judgment,  if  the  debarring  official  finds 
that  the  respondent's  submission  in 
opposition  raises  a  genuine  dispute  over 


facts  material  to  the  proposed 
debarment,  respondent(s)  shall  be 
afforded  an  opportunity  to  appear  with 
a  representative,  submit  documentary 
evidence,  present  witnesses,  and 
confront  any  witness  the  agency 
presents. 

(2)  A  transcribed  record  of  any 
additional  proceedings  shall  be  made 
available  at  cost  to  the  respondent,  upon 
request,  unless  the  respondent  and  the 
agency,  by  mutual  agreement,  waive  the 
reouirement  for  a  transcript 

(i)  Upon  the  agreement  of  the  parties, 
the  additional  proceedings  may  be 
recorded  using  audiotape  without 
transcription.  The  audiotape  shall  be 
made  available  at  cost  to  the 
respondent. 

(li)  [Reserved].  . 

12.  Section  24.314  is  revised  to  read 
as  follows: 

§24.314    Debarring  official's  dedskNi. 

(a)  No  additional  proceeding! 
necessary.  In  actions  based  upon  a 
conviction  or  dvil  judgment,  or  in 
which  there  is  no  genuine  dispute  over 
material  facts,  the  debarring  official 
shall  make  a  decision  on  the  basis  of  all 
the  information  in  the  administrative 
record,  including  any  submission  made 
by  the  respondent.  The  decision  shall  be 
made  within  45  days  after  receipt  of  any 
information  and  argument  submitted  by 
the  respondent,  unless  the  debarring 
official  extends  this  period  for  good 
cause. 

(1)  The  debarring  official  may.  in  his 
or  her  discretion,  refer  actions  based 
upon  a  conviction  or  civil  judgment,  or 
in  which  there  is  no  genuine  dispute 
over  material  facts,  to  a  hearing  officer 
or  other  official  for  review  of  the 
administrative  record  and  appropriate 
findings.  The  hearing  officer  or  other 
official  shall  issue  such  findings  within 
45  days  after  the  referral,  and  the 
debarring  official  shall  issue  a  decision 
within  15  days  after  the  date  of  the 
findings,  unless  such  periods  are 
extended  for  good  cause. 

(2)  [Reserved]. 

(b)  Additional  proceedings  necessary. 
(1)  In  actions  in  which  additional 
proceedings  are  necessary  to  determine 
disputed  material  facts,  written  findings 
of  fact  shall  be  prepared.  The  debarring 
official  shall  base  the  decision  on  the 
facts  as  found,  together  with  any 
information  aind  argument  submitted  by 
the  respondent  and  any  other 
information  in  the  administrative 
record. 

(2)  The  debarring  official  may  refer 
disputed  material  facts  to  another 
official  for  findings  of  fact.  The 
debarring  official  may  reject  any  such 
findings,  in  whole  or  in  part,  only  after 


specifically  determining  them  to  be 
arbitrary  and  capricious  or  clearly 
erroneous. 

(i)  The  debarring  official  may  refer 
disputed  material  facts  and  issues  of  law 
to  a  hearing  officer  for  findings  of  fact 
and  conclusions  of  law. 

(A)  No  appeal  to  the  Secretary  may  be 
taken  under  §§  26.24  through  26.26  of 
this  title  with  respect  to  any  order  or 
decision  by  a  hearing  officer  or  other 
official. 

(B)  The  debarring  official  shall 
provide  the  hearing  officer  or  other 
official  with  all  the  information  in  the 
administrative  record,  including  any 
information  and  argiunent  submitted  by 
the  respondent.  The  administrative 
record  and  any  doc\unents  admitted  at 
the  hearing  shall  constitute  the  exhibits 
in  evidence. 

(ii)  Unless  the  parties  mutually  agree 
to  extend  this  period,  a  proceeding 
before  a  hearing  officer  or  other  official 
shall  commence  within  45  days  after 
referral  of  the  case  by  the  debarring 
official.  The  hearing  officer  or  other 
official  shall  issue  findings  of  tact 
within  30  days  after  the  conclusion  of 
such  additional  proceedings.  The  time 
limitations  of  this  subparagraph  may  be 
extended  upon  issuance,  by  the 
debarring  official,  hearing  officer  or 
other  official,  of  a  written  notice 
describing  good  cause  for  such 
extension. 

(3)  The  debarring  official's  decision 
shall  be  made  after  the  conclusion  of  the 
proceedings  with  respect  to  the 
disputed  facts. 

(i)  Such  decision  shall  be  made 
within  15  days  after  the  hearing  officer 
or  other  official  issues  findings  of  fact. 

(ii)  [Reserved]. 

(c)(1)  Standaixl  of  proof.  In  any 
debarment  action,  the  cause  for 
debarment  must  be  established  by  a 
preponderance  of  the  evidence.  Where 
the  proposed  debarment  is  based  upon 
a  conviction  or  dvil  judgment,  the 
standard  shall  be  deemed  to  have  been 
meL 

(2)  Burden  of  proof.  The  burden  of 
proof  is  on  the  agency  proposing 
debarment. 

(d)  Notice  of  debarring  official's 
decision.  (1)  If  the  debarring  official 
deddes  to  impose  debarment,  the 
respondent  shall  be  given  prompt 
notice: 

(i)  Referring  to  the  notice  of  proposed 
debarment; 

(ii)  Spedfying  the  reasons  for 
debarment; 

(iii)  Stating  the  period  of  debarment, 
induding  effective  dates;  and 

(iv)  Advising  that  the  debarment  is 
effective  for  covered  transactions 
throughout  the  executive  branch  of  the 
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Federal  Government  unless  an  agency 
head  or  an  authorized  designee  makes 
the  determination  referred  to  in 
§24.215. 

(A)  Where  a  debarment  is  based  solely 
on  §  24.305(f).  the  notice  of  the 
debarring  official's  decision  shall  advise 
that  the  debarment  is  effective  for 
programs  or  activities  of  the 
Department. 

(B)  [Reserved). 

(2)  If  the  debarring  official  decides  not 
to  impose  debarment,  the  respondent 
shall  be  given  prompt  notice  of  that 
decision.  A  decision  not  to  impose 
debarment  shall  be  without  prejudice  to 
a  subsequent  imposition  of  debarment 
by  any  other  agency. 


$24,400    [An 

13.  In  §  24.400,  paragraph  (d)  is 
removed. 

124.410    [Amended] 

14.  In  §  24.410,  paragraph  (c)  is 
removed. 

15.  Section  24.411  is  revised  to  read 
as  follows: 

f  24.41 1    Nottc«  of  suapanskMi. 

When  a  respondent  is  suspended, 
notice  shall  immediately  be  given: 

(a)  That  the  suspension  has  been 
imposed; 

(b)  That  the  suspension  is  based  on  an 
indictment,  conviction,  or  other 
adequate  evidence  that  the  respondent 
has  committed  irregularities  seriously 
reflecting  on  the  propriety  of  further 
Federal  Government  dealings  with  the 
respondent; 

(c)  Describing  any  such  irregularities 
in  terms  sufficient  to  put  the  respondent 
on  notice  without  disclosing  the  Fede-al 
Government's  evidence; 

(d)  Of  the  cause(s)  relied  upon  under 
§  24.405  for  imposing  suspension; 

(e)  That  the  suspension  is  for  a 
temporary  period  pending  the 
completion  of  an  investigation  or 
ensuing  legal,  debarment  or  Program 
Fraud  Civil  Remedies  Act  proceedings; 

(f)  Of  the  provisions  of  §§  24.411 
through  24.413  and  any  other  HUD 
procedures,  if  appUcable,  governing 
suspension  decisionmaking;  and 

(g)  Of  the  effect  of  the  suspension. 
16.  Section  24.412  is  revised  to  read 

as  follows: 

S  24.412    Opportunity  to  contest 
suspension. 

(a)  Submission  in  opposition.  Within 
30  days  after  receipt  of  the  notice  of 
suspension,  the  respondent  may  submit, 
in  person,  in  writing,  or  through  a 
representative,  information  and 
argument  in  opposition  to  the 
suspension. 


(1)  The  information  and  argument 
should  be  addressed  to  the  Debarment 
Docket  Clerk,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street.  S.W.,  Washington,  D.C.  20410. 

(2)  If  the  respondent  does  not  contest 
the  suspension  within  the  30  day 
period,  the  suspension  shall  become 
final. 

(3)  If  the  respondent  desires  a  hearing, 
it  shall  submit  a  written  request  to  the 
Debarment  Docket  Clerk  within  the  30- 
day  period  following  receipt  of  the 
notice  of  suspension. 

(4)  The  parties  may  agree  to  engage  in 
an  alternative  dispute  resolution, 
including  informal  conference, 
mediation,  conciliation,  summary  trial 
with  binding  decision,  minitrial,  or  use 
of  a  settlement  judge. 

(b)  Additional  proceedings  as  to 
disputed  materia]  facts.  (1)  If  the 
suspending  official  finds  that  the 
respondent's  submission  in  opposition 
raises  a  genuine  dispute  over  facts 
material  to  the  suspension, 
respondent(s)  shall  be  afforded  an 
opportunity  to  appear  with  a 
representative,  submit  documentary 
evidence,  present  witnesses,  and 
confront  any  witnesses  the  agency 
presents,  unless: 

(i)  The  action  is  based  on  an 
indictment,  conviction  or  civil 
judgment;  or 

(ii)  A  determination  is  made,  on  the 
basis  of  Department  of  Justice  advice, 
that  the  substantial  interests  of  the 
Federal  Government  in  pending  or 
contemplated  legal  prooeedings  based 
on  the  same  facts  as  the  suspension 
would  be  prejudiced. 

(2)  A  transcribed  record  of  any 
additional  proceedings  shall  be 
prepared  and  made  available  at  cost  to 
the  respondent,  unless  the  respondent 
and  the  agency,  by  mutual  agreement, 
waive  the  requirement  for  a  transcript. 

(i)  Upon  the  agreement  of  the  parties, 
the  additional  proceedings  may  be 
recorded  using  audiotape  without 
transcription.  The  audiotape  shall  be 
made  available  at  cost  to  the 
respondent. 

(ii)  [Reserved]. 

17.  Section  24.413  is  revised  to  read 
as  follows: 

$  24.41 3    Suspending  official's  decision. 

The  suspending  official  may  modify 
or  terminate  the  suspension  (see 
§  24.320(c)  for  reasons  for  reducing  the 
period  or  scope  of  debarment)  or  may 
leave  it  in  force.  However,  a  decision  to 
modify  or  terminate  the  suspension 
shall  be  without  prejudice  to  the 
subsequent  imposition  of  suspension  by 
any  other  agency  or  debarment  by  any 
agency.  The  decision  shall  be  rendered 


in  accordance  with  the  following 
provisions: 

(a)  No  additional  proceedings 
necessary.  In  actions  based  upon  an 
indictment,  conviction,  or  civil 
judgment,  in  which  there  is  no  genuine 
dispute  over  material  facts,  or  in  which 
additional  proceedings  to  determine 
disputed  material  facts  have  been 
denied  on  the  basis  of  Department  of 
Justice  advice,  the  suspending  official 
shall  make  a  decision  on  the  basis  of  all 
the  information  in  the  administrative 
record,  including  any  submission  made 
by  the  respondent.  The  decision  shall  be 
made  within  45  days  after  receipt  of  any 
information  and  argument  submitted  by 
the  respondent,  unless  the  suspending 
official  extends  this  period  for  good 
cause. 

(1)  The  suspending  official  may,  in 
his  or  her  discretion,  refer  actions  based 
upon  an  indictment,  conviction  or  civil 
judgment,  or  in  which  there  is  no 
genuine  dispute  over  material  facts,  to  a 
hearing  officer  or  other  official  for 
review  of  the  administrative  record  and 
appropriate  findings.  The  hearing  officer 
or  other  official  shall  issue  such 
findings  within  45  days  after  the 
referral,  and  the  suspending  official 
shall  issue  a  decision  within  15  days 
after  the  date  of  such  findings,  unless 
such  periods  are  extended  for  good 
cause. 

(2)  [Reserved]. 

(b)  Additional  proceedings  necessary. 
(1)  In  actions  in  which  additional 
proceedings  are  necessary  to  determine 
disputed  material  facts,  written  findings 
of  fact  shall  be  prepared.  The 
suspending  official  shall  base  the 
decision  on  the  facts  as  found,  together 
with  any  information  and  argument 
submitted  by  the  respondent  and  any 
other  information  in  the  administrative 
record. 

(2)  The  suspending  official  may  refer 
matters  involving  disputed  material 
facts  to  another  official  for  findings  of 
fact.  The  suspending  official  may  reject 
any  such  findings,  in  whole  or  in  part, 
only  after  specifically  determining  them 
to  be  arbitrary  or  capricious  or  clearly 
erroneous. 

(3)  The  suspending  official  may  refer 
disputed  material  facts  and  issues  of  law 
to  a  hearing  officer  for  findings  of  fact 
and  conclusions  of  law. 

(i)  No  appeal  to  the  Secretary  may  be 
taken  under  §§  26.24  through  26.26  of 
this  title  with  respect  to  any  order  or 
decision  by  a  hearing  officer  or  other 
official. 

(ii)  The  suspending  official  shall 
provide  the  hearing  officer  or  other 
official  with  all  the  information  in  the 
administrative  record,  including  any 
information  and  argxmient  submitted  by 


the  respondent.  The  administrative 
-record  and  any  docim:ients  admitted  at 
the  hearing  shall  constitute  the  exhibits 
in  evidence. 

(4)  UoJess  the  parties  mutually  agree 
to  extend  this  period,  a  proceeding 
before  a  hearing  officer  or  other  official 
shall  commence  within  45  days  after 
referral  of  disputed  material  facts  and 
issues  of  law  by  the  suspending  official. 
The  hearing  officer  or  other  official  shall 
issue  findings  of  fact  within  30  days 
after  the  conclusion  of  such  additional 
proceedings.  The  time  limitations  of  this 
subparagraph  may  be  extended  upon 
issuance,  by  the  suspending  official, 
other  official  or  hearing  officer,  of  a 
written  notice  describing  good  cause  for 
such  extension. 

(5)  The  suspending  official's  decision 
shall  be  made  within  15  days  after  the 
hearing  officer  or  other  official  issues 
findings  of  fact. 

(c)  Notice  of  suspending  official's 
decision.  Prompt  written  notice  of  the 
suspending  official's  decision  shall  be 
sent  to  the  respondent 

S  24.415    [Amanded] 

18.  In  §24.415,  paragraph  (d)  is 
removed. 

§24.705    [Amended] 

19.  In  §  24.705,  paragraph  (c)  is 
amended  to  remove  the  words  "regional 
or  field". 

$24,710    [Amended] 

20.  In  §  24.710,  paragraph  (aK3)  is 
amended  to  remove  the  words  "the 
Deputy  Assistant  Secretary  for  Single 
Family  Housing"  and  add,  in  their 
place,  the  words  "an  Assistant  Secretary 
or  Deputy  Assistant  Secretary". 

21.  Section  24.711  is  revised  to  read 
as  follows: 

i  24.71 1    Notice  of  limited  denial  of 
participation. 

A  limited  denial  of  participation  shall 
be  made  effective  by  advising  the 
participant  or  contractor,  and  any 
specifically  named  affiliate,  by  mail, 
return  receipt  requested: 

(a)  That  the  limited  denial  of 
participation  is  being  imposed; 

(b)  Of  the  cause(s)  imder  §  24.705  for 
the  sanction; 

(c)  Of  the  potential  effect  of  the 
sanction,  including  the  length  of  the 
sanction  and  the  HUD  program(s)  and 
geographic  area  affected  by  the  sanction; 

(d)  Of  the  right  to  request,  in  writing, 
within  30  days  of  receipt  of  the  notice, 
a  conference  vmder  §  24.712;  and 

(e)  Of  the  right  to  contest  the  limited 
denial  of  participation  under  §  24.713. 

22.  Section  24.712  is  revised  to  read 
as  follows: 


$  24.71 2    Conferenoa. 

Within  30  days  after  receiving  a 
notice  of  limited  denial  of  participation, 
the  respondent  may  request  a 
conference  with  the  official  who  issued 
such  notice.  If  the  respondent  does  not 
request  a  conference,  the  respondent 
shall  nevertheless  have  the  right  to 
contest  the  limited  denial  of 
participation  imder  the  provisions  of 
§  24.713.  The  conference  shall  be  held 
within  15  days  after  the  Department's 
receipt  of  the  request  for  a  conference, 
unless  the  respondent  waives  this  time 
limit.  The  official  who  imposed  the 
sanction,  or  his  or  her  designee,  shall 
preside.  At  the  conference,  the 
respondent  may  appear  with  a 
representative  and  may  present  all 
relevant  information  and  materials  to 
the  official  or  designee.  Within  20  days 
after  the  conference,  or  within  20  days 
after  any  agreed  upon  extension  of  time 
for  submission  of  additional  materials 
by  the  respondent,  the  official  or 
designee  shall,  in  writing,  advise  the 
respondent  of  the  decision  to  terminate, 
modify,  or  affirm  the  limited  denial  of 
participation.  If  all  or  a  portion  of  the 
remaining  period  of  exclusion  is 
affirmed,  the  notice  of  affirmation  shaU 
advise  the  respondent  of  the 
opportimity  to  contest  the  notice 
pursuant  to  §  24.713.  If  the  official  or 
designee  does  not  issue  a  decision 
within  the  20-day  period,  the 
respondent  may  contest  the  sanction 
under  §24.713. 

23.  Section  24.713  is  revised  to  read 
as  foUows: 

§24.713    Opportunity  to  contest  the  llmitad 
denial  of  participation. 

(a)  Submission  in  opposition.  (1)  The 
respondent  may  request  a  hearing  before 
a  hearing  officer: 

(i)  Within  30  days  after  receipt  of  a 
notice  of  affirmation  of  all  or  a  portion 
of  the  remaining  period  of  exclusion 
under  a  limited  denial  of  participation; 
or 

(ii)  Within  30  days  after  receipt  of  a 
notice  of  a  limited  denial  of 
participation  where  the  respondent 
elects  not  to  request  a  conference  under 
§24.712. 

(2)  The  request  must  be  addressed  to 
the  Debarment  E)ocket  Clerk, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW., 
Washington,  DC  20410. 

(3)  If  tne  respondent  does  not  submit 
the  request  within  the  30-day  period, 
the  sanction  shall  become  final. 

(b)  Procedures.  The  hearing  shall  be 
conducted  in  accordance  with  the 
procedures  of  §§  24.313  and  24.314 
Within  15  days  of  the  hearing  officer's 
issuance  of  findings  of  fact  and  a 


recommended  decision,  the  official  who 
issued  the  limited  denial  of 
participation  shall  issue  a  decision. 

(c)  Effect  of  suspension  or  debarment 
on  limited  denial  of  participation.  If  a 
respondent  has  submitted  a  request  for 
a  hearing  pursuant  to  paragraph  (a)  of 
this  section,  and  if  the  respondent  has 
also  received,  pursuant  to  subpart  C  or 
D  of  this  part,  a  notice  of  proposed 
debarment  or  suspension  that  is  based 
on  the  same  transaction(s)  or  conduct  a& 
the  limited  denial  of  participation,  the 
following  rules  shall  apply: 

(1)  If  the  respondent  has  not  contested 
the  proposed  debarment  pursuant  to 

§  24.313(a)  or  the  suspension  pursuant 
to  §  24.412(a),  the  final  imposition  of  the 
debarment  or  suspension  shall  also 
constitute  a  final  decision  with  respect 
to  the  limited  denial  of  participation  to 
the  extent  that  the  debarment  or 
suspension  is  based  on  the  same 
transaction(s)  or  conduct  as  the  limited 
denial  of  participation. 

(2)  If  the  respondent  has  contested  the 
proposed  debarment  pursuant  to 

§  24.313(a),  or  the  suspension  pursuant 
to  §  24.412(a),  the  proceedings  shall  be 
consolidated  and  the  debarring  or 
suspending  official  shall  issue  a  final 
decision  as  to  both  the  limited  denial  6f 
participation  and  the  debarment  or 
s\ispension. 

24.  A  new  section  24.714  is  added  to 
read  as  follows: 

§24.714    Reporting  Of  limitsd  denial  Of 
psrticipstion. 

When  a  limited  denial  of  partidpation 
has  been  made  final,  or  the  period  for 
requesting  a  conference  pursuant  to 
§  24.712  has  expired  without  receipt  of 
such  a  request,  the  official  imposing  the 
limited  denial  of  participation  shall 
notify  the  Director  of  the  Participation 
and  Compliance  Division  in  the  Office 
of  Housing  of  the  scope  of  the  limited 
denial  of  participation. 

BU.LJNO  CODE:  4210-32-P 


DEPARTMENT  OF  JUSTICE 
28CFRPart67 

[A.G.  Order  No.  1972-05] 

FOR  FURTHER  INFORMATION  CONTACT: 
Cynthia  J.  Schwtmer,  Director,  Financial 
Management  Division,  202-307-3186. 

List  of  Subjects  in  28  CFR  Part  67 

Administrative  practice  and 
procediire,  Contract  programs,  Grant 
programs. 


33052         Federal  Register  /  Vol.  60,  No.  122  /  Monday.  June  26,  1995  /  Rules  and  Regulations 


Federal  Register  /  Vol.  60,  No.  122  /  Monday,  June  26,  1995  /  Rules  and  Regulations         33053 


Dated:  June  1, 1995. 
Janet  Reno, 
Attorney  General. 

Title  28  of  the  Code  of  Federal 
Regulations,  part  67,  is  amended  as 
follows: 

PART  67— GOVERNMENTWIDE 
DEBARMENT  AND  SUSPENSION 
(NONPROCUREMENT)  AND 
GOVERNMENTWIDE  REQUIREMENTS 
FOR  DRUG-FREE  WORKPLACE 
(GRANTS) 

1.  The  authority  for  part  67  continues 
to  read  as  follows: 

Authority:  E.0. 12549;  Sec.  5151-5160  of 
the  Drug-Free  Workplace  Act  of  1988  (Pub. 
L.  100-690,  Title  V,  SubtiUe  D;  41  U.S.C.  701 
et  seq.).  Omnibus  Crime  Control  and  Safe 
Streets  Act  of  1968,  42  U.S.C.  3711  et  seq.  (as 
amended);  Juvenile  Justice  and  Delinquency 
Prevention  Act  of  1974,  42  U.S.C.  5601  et 
seq.  (as  amended);  Victims  of  Crime  Act  of 
1984,  42  U.S.C.  10601  et  seq.  (as  amended); 
18  U.S.C.  4042;  and  18  U.S.C.  4351-4353. 

2.  Section  67.100  is  revised  as  set 
forth  at  the  end  of  the  common 
preamble. 

3.  Sections  67.105  and  67.110  are 
amended  as  set  forth  at  the  end  of  the 
common  preamble. 

4.  Sections  67.200,  67.215,  67.220, 
and  67.225  and  Appendices  A  and  B  to 
Part  67  are  revised  as  set  forth  at  the  end 
of  the  common  preamble. 

BILUNO  CODE:  4410-18-M 


DEPARTMENT  OF  LABOR 
29  CFR  Part  98 

RiN  1291-AA23 

FOR  FURTHER  INFORMATION  COfJTACT: 
Melvin  Goldberg,  Chief,  Division  of 
Procurement  and  Grant  PoUcy,  (202) 
219-9174. 

List  of  Subjects  in  29  CFR  Part  98 

Administrative  practice  and 
procedure.  Contract  programs.  Grants 
programs. 
Cjmthia  A.  Metzler, 

Assistant  Secretary  for  Administration  and 
Management. 

Title  27  of  the  Code  of  Federal 
Regulations,  part  98,  is  amended  as 
follows; 

PART  98— GOVERNMENTWIDE 
DEBARMENT  AND  SUSPENSION 
(NONPROCUREMENT)  AND 
GOVERNMENTWIDE  REQUIREMENTS 
FOR  DRUG-FREE  WORKPLACE 
(GRANTS) 

1.  The  authority  for  part  98  continues 
to  read  as  follows: 


Authority:  E.O.  12549;  Sec.  5151-5160  of 

the  Drug-Free  Workplace  Act  of  1988  (Pub. 
L.  100-690,  title  V,  subtitle  D;  41  U.S.C.  701 
et  seq.]:  5  U.S.C.  552-556. 

2.  Section  98.100  is  revised  as  set 
forth  at  the  end  of  the  common 
preamble. 

3.  Sections  98.105  and  98.110  are 
amended  as  set  forth  at  the  end  of  the 
common  preamble. 

4.  Sections  98.200,  98.215,  98.220, 
and  98.225  and  Appendices  A  and  B  to 
Part  98  are  revised  as  set  forth  at  the  end 
of  the  common  preamble. 

BILUNO  CODE:  4610-23-M 


FEDERAL  MEDIATION  AND 
CONCIUATKDN  SERVICE 

29  CFR  Part  1471 

RIN  307»-AA03 

FOR  FURTHER  INFORMATION  CONTACT: 
Peter  Regner,  (202)  606-8181. 

List  of  Subjects  in  29  CFR  Part  1471 

Administrative  practice  and 
procedure.  Contract  programs.  Grant 
programs. 
Floyd  L.  Wood. 

Deputy  Director. 

Title  29  of  the  Code  of  Federal 
Regulations,  part  1471  is  amended  as 
follows. 

PART  1471— GOVERNMENTWIDE 
DEBARMENT  AND  SUSPENSION 
(NONPROCUREMENT)  AND 
GOVERNMENTWIDE  REQUIREMENTS 
FOR  DRUG-FREE  WORKPLACE 
(GRANTS) 

1.  The  authority  for  part  1471 
continues  to  read  as  follows: 

Authority:  E.O.  12549;  sees.  5151-5160  of 
the  Drug-Free  Workplace  Act  of  1988  (Pub. 
L.  100-690,  title  V,  subtitle  D;  41  U.S.C.  701 
et  seq.);  Pub.  L.  95-524,  Oct.  27, 1978,  29 
U.S.C  175a. 

2.  Section  1471.100  is  revised  as  set 
forth  at  the  end  of  the  common 
preamble. 

3.  Sections  1471.105  and  1471.110  are 
amended  as  set  forth  at  the  end  of  the 
common  preamble. 

4.  Sections  1471.200, 1471.215, 
1471.220,  and  1471.225  and  Appendices 
A  and  B  to  Part  1471  are  revised  as  set 
forth  at  the  end  of  the  common 
preamble. 

BILUNO  COOE:  tSTJ-OI-M 


DEPARTMENT  OF  THE  TREASURY 

31  CFR  Part  19 

RIN1S0&nAA57 

FOR  FURTHER  INFORMATION  CONTACT: 
William  Murphy  at  (202)  622-0450. 

List  of  Subjects  in  31  CFR  Part  19 

Administrative  practice  and 
procedure,  Contract  programs.  Grant 
programs. 
George  Munoz, 
Assistant  Secretary  for  Management. 

Title  31  of  the  Code  of  Federal 
Regulations,  part  19  is  amended  as     '. 
follows. 

PART  19— GOVERNMENTWIDE 
DEBARMENT  AND  SUSPENSION 
(NONPROCUREMENT)  AND 
GOVERNMENTWIDE  REQUIREMENTS 
FOR  DRUG-FREE  WORKPLACE 
(GRANTS) 

1.  The  authority  for  part  19  continues 
to  read  as  follows: 

Authority:  E.O.  12549;  sees.  5151-5160  of 
the  Drug-Free  Workplace  Act  of  1988  (Pub. 
L.  100-690,  Title  V,  Subtitle  D;  41  U.S.C.  701 
efseq);  31  U.S.C  321. 

2.  Section  19.100  is  revised  as  set 
forth  at  the  end  of  the  common 
preamble. 

3.  Sections  19.105  and  19.110  are 
amended  as  set  forth  at  the  end  of  the 
common  preamble. 

4.  Sections  19.200. 19.215, 19.220, 
and  19.225  and  Appendices  A  and  B  to 
Part  19  are  revised  as  set  forth  at  the  end 
of  the  common  preamble. 

BILUNO  COO€:  4S1»-2S1-M 


DEPARTMENT  OF  DEFENSE 

Office  of  ttie  Secretary 

32  CFR  Part  25 
RIN  0790-nAF68 

FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Herbst,  (703)  614-0205. 
ADDITIONAL  SUPPLEMENTARY  INFORMATION: 
The  Department  of  Defense  adopts  this 
amendment  to  the  Govemmentwide 
common  rule  on  debarment  and 
suspension  for  nonprocurement 
transactions,  hi  adopting  this  rule,  the 
Office  of  the  Secretary  of  Defense,  the 
Mihtary  Departments  and  the  IDefense 
Agencies  will  maintain  imiform  policies 
and  procedures  that  are  consistent  with 
those  of  other  Executive  E)epartments 
and  Agencies. 

The  Department  of  Defense  originally 
codified  this  Govemmentwide  rule  on 
May  26. 1988  (53  FR  19190  and  19204). 
at  32  CFR  Part  280.  On  February  21. 


1992  57  FR  6199),  Part  280  was 
redesignated  as  Part  25.  This  rulemaking 
amends  the  redesignated  part  25. 

List  of  Subjects  in  32  CFR  Part  25 

Administrative  practice  and 
procedure.  Contract  programs,  Grant 
programs. 
Patricia  L.  Toppings, 
Alternate  OSD  Federal  Register  liaison 
Officer,  Department  of  Defense. 

Title  32  of  the  Code  of  Federal 
Regulations,  part  25  is  amended  as 
follows. 

PART  25— GOVERNMENTWIDE 
DEBARMENT  AND  SUSPENSION 
(NONPROCUREMENT)  AND 
GOVERNMENTWIDE  REQUIREMENTS 
FOR  DRUG-FREE  WORKPLACE 
(GRANTS) 

1.  The  authority  for  part  25  is  revised 
to  read  as  follows: 

Authority:  41  U.S.C  701  etseq.;  saa  2455, 
Pub.  L  103-355, 108  Stot.  3327  (31  U.S.C 
6101  note);  E.O.  12549,  3  CFR,  1986  Comp.; 
189;  E.O.  12689,  3  CFR,  1989  Comp.,  p.  235. 

2.  Section  25.100  is  revised  as  set 
forth  at  the  end  of  the  common 
preamble. 

3.  Sections  25.105  and  25.110  are 
amended  as  set  forth  at  the  end  of  the 
common  preamble. 

4.  Sections  25.200,  25.215,  25.220, 
and  25.225  and  Appendices  A  and  B  to 
Part  25  are  amended  as  set  forth  at  the 
end  of  the  common  preamble. 

5.  Section  25.105  is  amended  further 
by  adding  paragraphs  (1)  and  (2)  to  the 
definition  for  Agency,  by  adding 
paragraph  (3)  to  the  definition  for 
Debarring  official,  and  by  adding 
paragraph  (3)  to  the  definition  for 
Suspending  official  to  read  as  follows: 

}  25.106    Deflnltlons. 

•  •         •         *        • 

Agency.  *  •  • 

(1)  The  meaning  of  agency  in  Subpart 
F  of  this  part.  Drug- Free  Workplace 
Requirements,  is  given  at  §  25.605(b)(6) 
and  is  different  than  the  meaning  given 
in  this  section  for  subparts  A  through  E 
of  this  part.  Agency  in  Subpart  F  of  this 
part  means  the  Department  of  Defense 
or  a  Military  Department  only,  and  does 
not  include  any  Defense  Agency. 

(2)  [Reserved] 

*  *        *        «        * 

Debarring  official.  *  •  * 

(3)  DoD  Components'  debarring 
officials  for  nonprocurement 
transactions  are  the  same  officials 
identified  in  48  CFR  part  209,  subpart 
209.4,  as  debarring  officials  for 
procurement  contracts. 


Suspending  official.  *  *  * 
(3)  DoD  Components'  suspending 
officials  for  nonprocurement 
transactions  are  the  same  officials 
identified  in  48  CFR  part  209,  subpart 
209.4,  as  suspending  officials  for 
procurement  contracts. 

6.  Section  25.610  is  amended  by 
adding  paragraph  (b)(1)  to  read  as 
follows  and  by  reserving  paragraph 
(b)(2): 

f2S.610 


(b)*  •  • 

(1)  Heads  of  Defense  Agencies,  Heads 
of  DoD  Field  Activities,  and  their 
designees  are  authorized  to  make  such 
determinations  on  behalf  of  the 
Secretary  of  Defense. 

(2)  [Reserved] 

•        •        •        •        • 

7.  Section  25.616  is  added  to  read  as 
follows: 

f  2SL61 6    Detwininatlons  of  grantee 
violation*. 

Heads  of  Defense  Agencies,  Heads  of 
DoD  Field  Activities,  and  their 
designees  are  authorized  to  make 
determinations  of  grantee  violations 
under  §  25.615. 

MUMQ  OOOC  aOOO-l  M  ' 


DEPARTMENT  OF  EDUCATION 

34  CFR  Parts  85, 668.  and  682 
RIN  1880-AAS1 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Jane  Kane,  U.S.  Department  of 
Education,  600  Independence  Avenue, 
S.W..  Room  3636  ROB-3,  Washington, 
D.C.  20202-4700.  T^ephone:  708-7802. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 
AOOmONAL  SUPPLEMENTARY  INFORMATION: 
In  addition  to  the  amendments  made  by 
all  participating  agencies  for  the 
common  rule,  the  Secretary  amends  the 
Department's  debarment  and 
suspension  procediues  to  reflect  certain 
changes  made  by  the  Higher  Education 
Amendments  of  1992  to  those 
provisions  of  title  IV  of  the  Higher 
Education  Act  of  1965,  as  amended  (title 
rv,  HEA)  that  govern  administrative 
proceedings  to  limit  or  terminate  the 
eligibility  of  participants  in  programs 
under  that  title.  The  Secretary  also 
amends  subpart  G  of  part  668,  which 
contains  the  Department's  procedures 
for  Fine,  Limitation,  Suspension,  and 


Termination  proceedings,  to  do  the 
following:  make  technical  amendments 
to  refiect  the  1992  amendments  to  the 
HEA  as  they  affect  actions  under  that 
part  giving  effect  to  debarments  or 
suspensions;  amend  subpart  G  of  Part 
682  in  order  to  apply  the  same 
procedures  to  debarments  or 
suspensions  of  lenders  or  loan  servicers 
under  the  Federal  Family  Education 
Loan  Programs  (FFELP);  and  prescribe 
the  weight  to  be  accorded  a  debarment 
or  suspension  by  the  hearing  official  in 
proceedings  under  both  subparts  when 
the  termination  or  suspension  is  based 
on  an  action  under  Executive  Order 
12549  (3  CFR,  1986  Comp.,  p.  189)  or 
the  Federal  Acquisition  Regulation 
(FAR),  48  CFR  part  9,  subpart  9.4. 

The  preamble  to  the  notice  of 
proposed  rulemaking  (NPRM)  provided 
information  about  the  background  for 
this  rulemaking  action,  including  a 
discussion  regarding  the  need  to  make 
changes  to  the  Department's 
amendments  that  were  made  to  the 
Common  Ride  when  it  was  issued  in 
1988. 

Educational  institutions  participating 
in  the  Title  IV,  HEA  programs  must 
execute  a  program  participation 
agreement  that  includes,  as  Schedule  Z, 
a  certification  by  die  institution  that 
neither  it  nor  its  principals  are  ciuTently 
debarred  or  suspended,  and  that  it  will 
obtain  a  similar  certification  from  those 
parties,  such  as  third-party  servicers, 
with  which  it  contracts,  lliose  parties 
must  notify  the  institution  if  they  are 
subsequently  debarred  or  suspended; 
however,  the  Department  has  no  written 
agreement  with  servicers,  or  with 
lenders  imder  the  Federal  Family 
Education  Loan  Program,  in  which  a 
certification  like  that  made  by  the 
institution  coiUd  be  included.  The 
Secretary  is  considering  the  desirability 
of  including  in  Title  IV,  HEA 
regulations  a  requirement  that  a 
debarred  or  suspended  lender  or 
servicer  promptly  report  that  action  to 
the  Department,  and  will  take  up  this 
issue  at  the  time  that  the  Interagency 
Committee  considers  further 
amendments  to  the  nonprocurement 
Debarment  and  Suspen^on  Common 
Rule  (See  the  response  to  the  comments 
of  the  Administrative  Conference  of  the 
United  States  in  the  preamble  to  the 
Common  Rule.). 

Technical  Amendments 

The  Secretary  makes  certain  technical 
amendments  to  the  regulations  in  Part 
85  that  were  not  addressed  in  the 
preamble  or  set  out  in  the  text  of  the 
proposed  amendments.  These 
amendments  are  needed  because  the 
final  common  regidatory  amendments 
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revise  entire  paragraphs  rather  than 
setting  out  only  the  text  of  those 
changes  needed  to  achieve  reciprocity 
(as  was  done  in  the  NPRM).  As  a  resiilt, 
some  of  the  Department's  agency- 
specific  amendments  to  the  original 
debarment  and  suspension  regtilation 
needed  to  be  restated  to  preserve  their 
inclusion  in  the  revised  regulation. 
Other  technical  amendments  are  made 
to  the  final  regulations  to  reflect  the 
policies  proposed  in  the  NPRM,  as 
discussed  in  the  following  analysis  of 
the  comments. 

Analysis  of  Comments  and  Responses 

Section  85.201  Treatment  of  Title  TV, 
HEA  Participation. 

Comment:  Several  conunenters  urged 
that  §85.201  articulate  the  specific 
standards  that  the  Secretary  would  use 
to  determine  whether  the  procedures 
used  by  another  Federal  agency  to  debar 
or  suspend  a  lender,  third-party 
servicer,  or  institution  provided 
equivalent  due  process  protections  to 
those  available  under  subpart  G  of  Part 
668  and  Part  682. 

Discussion:  The  comment  is  well- 
taken.  Prior  to  the  amendments  made  to 
the  HEA  in  1992.  proceedings  under 
subpart  G  of  Parts  668  or  682  to  suspend 
or  terminate  the  participation  of  lenders, 
servicers,  and  institutions  were  required 
to  be  conducted  "on  the  record"  in 
accordance  with  the  requirements  of  5 
U.S.C.  554-557.  These  regulations  have 
since  been  modified  to  remove  the 
provisions  referring  to  the  proceedings 
as  conducted  "on  the  record"  and  to  the 
presiding  official  as  an  "administrative 
law  judge,"  and  may  be  further 
modified  in  the  future. 

The  Secretary  intends  to  give  effect  to 
debarments  or  suspensions  by  other 
agencies  that  provide  the  same  level  of 
due  process  to  affected  entities,  without 
requiring  that  those  procedvires  mirror 
each  feature  of  subpart  G  procedures  as 
they  now  stand  or  may  stand  in  the 
future.  The  subpart  G  regulations  assiue 
affected  entities  certain  procedural 
protections  before  actions  that  had  the 
effect  of  suspending  or  terminating  their 
Title  rv,  HEA  participation  could 
become  effective.  Where  those 
protections  have  been  made  available 
under  procedvires  used  by  another 
agency,  the  affected  entity  has  no  claim 
to  any  additional  procedural  protections 
imder  Title  IV,  HEA  regulations  before 
these  actions  are  given  effect  with 
regard  to  Title  IV,  HEA  activities. 

This  approach  is  consistent  with  the 
way  courts  treat  the  judgment  of  an 
administrative  agency  acting  in  an 
adjudicative  capacity,  regarding  the 
adjudicative  action  as  sufficient  to  bar 


the  respondent  from  reUtigating  that 
matter  in  another  proceeding  either 
before  the  court  or  another  agency. 
Coiuls  do  not  require  that  the 
procedures  used  by  the  deciding  agency 
mirror  judicial  procedures  in  order  to 
bar  relitigation  of  the  matter,  so  long  as 
the  deci^g  agency  follows  typical 
adjudicative  procedures.  If  adjudicative 
procedures  are  followed  by  the  deciding 
agency,  moreover,  it  is  immaterial 
whether  the  entity  subject  to  debarment 
or  suspension  imder  those  procediu«s 
actually  contested  the  action  or  made 
use  of  f)articular  opportunities  available 
under  those  procedures. 

Consistent  with  the  approach  taken  by 
courts  in  deciding  whether  an  agency's 
procediu^s  suffice  to  bar  relitigation  of 
its  decision  elsewhere,  the  Secretary 
identifies  those  procedural  steps 
sufficient  to  make  other  agency 
procedures  comparable  to  subpart  G 
procedures  as  including:  (1)  written 
notice  specifying  the  grounds  on  which 
action  is  taken;  (2)  an  opportimity  to 
present  evidence  and  legal  argument  in 
opposition  to  the  action  and  have  that 
opposition  considered  by  an  impartial 
trier  of  fact  not  responsible  for  the 
investigation  or  prosecution  of  the 
action;  (3)  an  opportunity,  where 
material  facts  are  in  dispute,  for  an  oral 
evidentiary  hearing  at  which  the  agency 
bears  the  burden  of  persuasion  by  a 
preponderance  of  the  evidence,  at 
which  the  respondent  may,  where  the 
hearing  official  considers  such 
testimony  needed  in  light  of  other 
available  evidence  and  witnesses,  obtain 
the  presence  of  agency  witnesses  with 
personal  knowledge  of  material  facts, 
and  of  which  a  transcribed  record  is 
available;  and  (4)  a  written  decision 
based  on  the  evidence  and  argimient 
presented  that  states  the  facts  and  legal 
conclusions  on  which  the  decision  is 
based. 

In  determining  whether  the  other 
agency's  procedure  comports  with  these 
standards,  the  Secretary  will  apply  case 
precedent  relevant  to  characterizing 
pertinent  agency  procedures  in  other, 
similar  contexts.  For  example,  as  noted 
in  Withrow  v.  Larkin,  421  U.S.  57,  56 
(1975),  an  administrative  official  does 
not  become  an  investigator  or 
prosecutor  simply  by  the  act  of 
determining  that  a  notice  of  proposed 
debarment  is  supported  by  sufficient 
allegations  and  evidence  to  warrant 
issuance:  that  function  resembles  the 
traditional  judicial  function  of 
considering  and  ruling  on  motions  to 
dismiss. 

Changes:  The  final  rule  articulates  in 
§  85.201  the  elements  described  here  as 
those  that  the  Secretary  will  consider 

sufficient  to  provide  the  same  level  of 


procedural  due  process  to  make  another 
Federal  agency  exclusionary  action 
binding  with  respect  to  Title  FV,  HEA 
{)prticipation.  Conforming  changes  are 
made  in  §§668.82,  682.705,  and 
682.706.  The  regulations  do  not  require 
that  these  elements  be  articulated  in  the 
other  agency's  published  regulations, 
and  the  Secretuy  intends  to  consider 
whether  a  particular  element,  although 
not  stated  in  agency  regulations,  is,  in 
practice,  part  of  the  agency  internal 
process  used  to  decide  the  case  in 
question.  The  regulations  are  further 
amended  to  state  that  the  Secretary  will 
notify  an  affected  entity  whether  the 
debarment  or  suspension  is  regarded  by 
the  Department  as  binding  with  respect 
to  Title  rv,  HEA  participation,  and 
specify  the  effective  date  of  the  action. 
The  rule  provides  no  opportunity  for 
an  administrative  appeal  of  that 
determination,  and  the  Secretary 
therefore  considers  that  determination 
to  be  the  final  action  of  the  Department. 

Section  668.90  Initial  and  Final 
Decisions. 

Comment:  Several  commenters 
objected  to  the  proposal  in  the  NPRM  to 
treat  a  proposed  debarment  under  the 
FAR,  when  imposed  under  procedures 
considered  equivalent  to  those  in 
subpart  G  of  Parts  668  and  682,  as 
sufficient  action  to  suspend  the 
participation  in  Title  IV,  HEA  programs 
of  a  lender,  servicer,  or  institution. 

Discussion:  Both  a  proposed 
debarment  under  the  FAR  and  a 
suspension  under  E.O.  12549  have  the 
effect  of  suspending  the  entity  as  of  the 
date  on  which  the  department  or  agency 
initiated  the  action  by  sending  notice  of 
the  action  to  the  respondent.  This 
immediate  effect  differs  from  either 
termination  or  suspension  actions  under 
subpart  G  of  Parts  668  or  682;  the  latter 
both  assure  the  entity  an  opportimity  to 
dispute  the  action  prior  to  its  taking 
effect,  unless  an  emergency  action  is 
simultaneously  taken  against  the  entity. 
However,  this  difference  does  not 
necessarily  prevent  these  debarment  or 
suspension  procedures  from  being 
considered  equivalent  to  subpart  G 
procedures. 

If  the  agency's  procedures  otherwise 
provide  the  procedural  due  process 
protections  described  in  §  85.201,  this 
lack  of  an  opportunity  to  object  prior  to 
the  suspension  taking  effect  becomes 
moot  in  two  instances.  First,  if  the 
respondent  does  not  object  to  the  action 
in  a  timely  manner  in  accordance  with 
the  agency  procedmes,  the  siispension 
continues  in  effect  by  what  can  either  be 
characterized  as  a  default  judgment  or 
implicit  consent  by  the  respondent. 
Second,  if  the  respondent  timely  objects 


and  the  debarring  or  suspending  agency 
issues  a  decision  rejecting  that 
objection,  the  suspension  thereafter 
continues  in  effect  by  virtue  of  that 
decision  and  not  by  virtue  of  the  mere 
initiation  of  the  action. 

Changes:  The  final  rule  provides,  in 
§§  85.201(a),  668.82(f)(2),  and  682.705 
that  if  another  agency,  using  procedures 
comparable  to  those  under  subpart  G  of 
Parts  668  or  682,  has  proposed 
debarment  imder  the  Federal 
Acquisition  Regulation  (FAR)  or 
suspended  an  entity,  the  Secretary  gives 
effect  to  that  action  as  suspending  the 
Title  rv,  HEA  participation  of  a  lender, 
servicer,  or  institution  only  &h&  he 
determines  either  that  the  entity  has  not 
timely  objected  to  the  action,  or  has 
objected  and  received  a  decision  from 
the  agency  upholding  the  action. 

In  addition,  the  final  regulation  has 
been  revised  to  give  finality  only  to 
those  agency  decisions  that  meet 
subpart  G  standards.  Sections  668.90, 
682.705  and  682.706  have  been  revised 
to  provide  that  a  debarment  or 
suspension  by  another  agency  under 
procedures  that  the  Secretary 
determines  do  not  meet  these  standards 
does  not  bar  the  affected  entity  from 
contesting  the  grounds  and  justification 
for  the  suspension  or  debarment  luider 
subpart  G  procedures.  However,  the 
other  agency's  decision  is  at  very  least 
strong  evidence  that  debarment  or 
suspension  is  warranted,  and  the  final 
regulations  now  provide  that  the 
decision  constitutes  a  prima  facie  case 
that  the  comparable  action  is  warranted 
under  Department  procedures. 

Therefore,  although  the  designated 
Department  official  continues  to  bear 
the  burden  of  persuasion  in  actions  to 
debar,  terminate,  or  suspend  a  lender, 
servicer,  or  institution,  the  fact  of 
suspension  or  debarment  by  another 
agency  shifts  to  the  respondent  the 
burden  of  producing  some  credible 
evidence  that  the  action  is  not 
warranted  with  respect  to  the  Title  IV, 
HEA  programs.  The  designated 
Department  official  may  then  introduce 
rebuttal  evidence  to  sustain  his  or  her 
burden  of  proof;  that  evidence  may 
include  the  evidence  on  which  the  other 
Federal  agency  relied  in  imposing  the 
debarment  or  suspension. 

Sections  668.90,  682.705.  682.706 
Effective  Date  and  Duration  of 
Suspension  or  Termination  Based  on 
Suspension  or  Debarment 

Comment:  Several  commenters  urged 
that  the  regulations  clarify  the  period  for 
which  the  suspension  or  termination 
taken  on  the  basis  of  a  debarment, 
suspension  or  proposed  debarment 
would  be  effective. 


Discussion:  Subpart  G  of  Part  668,  as 
amended  April  29. 1994,  59  PR  22444, 
provides  in  §  668.82(f)(2)  that  a 
suspension  by  another  agency  under 
procedures  comparable  to  those  in 
subpart  G  suspends  the  participation  of 
an  institution  or  third-party  servicer  for 
60  days  from  the  date  of  that  agency's 
action,  unless  the  Secretary  commences 
a  limitation  or  termination  action  under 
subpart  G  within  that  period.  In  other 
instances,  the  commencement  and 
duration  of  a  suspension  imposed  by  the 
Secretary  is  stated  in  §  668.85(b),  which 
provides  that  the  suspension 
commences  20  days  after  notice  of  the 
proposed  suspension  is  mailed,  unless 
the  respondent  timely  objects  and 
requests  a  hearing,  and  -ixpires  60  days 
after  it  takes  effect  unless  the  Secretary 
commences  a  limitation  or  termination 
action  within  that  period. 

The  duration  of  a  termination  on  the 
basis  of  a  debarment  is  similarly 
addressed  in  current  §§  668.82(f)(1)  and 
668.96(b)(2),  which  provide  that  a 
debarment  imder  procedures 
comparable  to  subpart  G  procedures  is 
effective  as  a  termination  for  at  least  the 
duration  of  the  debarment  or  18  months, 
whichever  is  greater,  after  which  the 
institution  or  servicer  may  request 
reinstatement. 

The  conunencement  and  diuation  of 
suspensions  and  terminations  with 
respect  to  lenders  and  loan  servicers  are 
similarly  stated  in  current  regulations. 
34  CFR  §§682.705,  682.706,  and 
682.711.  These  regulations  do  not 
specifically  address  the  commencement 
and  duration  of  a  suspension  or 
termination  action  taken  based  on 
actions  pursuant  to  Executive  Order 
12549  or  the  FAR.  Generally,  ctuxent 
regulations  provide  and  the  proposed 
rule  provided  that  a  suspension  or 
termination  based  on  a  suspension  or 
debarment  by  another  agency  under 
procedures  comparable  to  those 
provided  under  the  respective  subparts 
G  of  34  CFR  Parts  668  and  682  is 
effective,  with  respect  to  Title  IV,  HEA 
program  transactions,  on  the  date  on 
which  the  other  agency's  action  is 
effective.  Under  the  proposed  rule,  the 
Secretary  would  notify  the  affected 
party  whether  that  action  had  been 
taken  under  subpart  G — type 
procedures.  If  the  debarment  or 
suspension  had  been  taken  muler  such 
procedures,  the  action  would  have  been 
effective  with  respect  to  Title  FV,  HEA 
program  transactions  already  taken  by 
the  party;  if  it  had  not,  the  Secretary 
would  then  bring  an  action  under 
subpart  G  to  suspend  or  terminate  the 
party's  participation;  unless  emergency 
action  were  taken.  Title  FV,  HEA 
program  transactions  by  that  party 


would  not  be  effected  until  the  subpart 
G  proceeding  was  complete.  Under  the 
proposed  rule,  then,  the  debarred  or 
suspended  party  would  not  know 
whether  it  could  properly  initiate  new 
Title  IV,  HEA  program  transactions — 
awarding  and  disbursing  grant,  loan,  or 
work  study  funds,  or  certifying  new 
loan  applications — after  the  date  of  the 
other  agency  action  until  it  received 
notice  of  the  Secretary's  determination. 

The  Secretary  has  decided  to  change 
this  outcome  so  that  a  debarment  or 
suspension  entered  by  another  agency 
imder  procedures  that  meet  the 
standards  in  §  85.201  will  not  be 
effective  against  an  institution  or  other 
affected  entity  until  20  days  after  the 
Department  mails  notice  of  its 
determination  that  the  other  agency's 
action  would  be  recognized  under  Title 
IV,  HEA. 

Changes:  Section  85.201  is  amended 
in  the  final  rule  to  provide  that  where 
the  Secretary'  gives  effect  to  a 
suspension  or  debarment  pursuant  to 
the  action  of  another  agency,  the  notice 
of  that  determination  will  state  the 
effective  date  and  duration  of  those 
actions.  The  effective  date  in  such 
instances  will  be  20  days  after  the  date 
the  notice  is  mailed.  No  revision  is 
needed  to  address  the  commencement 
and  duration  of  other  actions  initiated 
by  the  Secretary  consistent  with  subpart 
G  of  Part  668.  Changes  are  made  in  34 
CFR  §§  682.705  and  682.711  to  conform 
the  periods  of  excliision  from  FFELP 
participation  to  those  under  Part  668.  In 
addition,  the  final  rule  revises  §§  85.201 
and  85.220  to  clarify  the  effect  of 
debarment  on  Title  FV,  HEA 
participation  by  stating  that  the 
particular  transactions  from  which  a 
debarred  or  suspended  entity  is 
excluded  luider  Title  FV,  HEA  are  the 
loans,  grants,  or  work  study  assistance 
disbiu^ed,  awarded,  acquired  or 
serviced  by  that  entity.  Thus,  only  those 
transactions  listed  in  revised  §  85.201 
are  fully  subject  to  debarment  and 
termination.  The  revised  §  85.220  also 
addresses  the  effect  of  the  debarment 
and  termination  on  continuing 
transactions  by  referring  to  current 
provisions  of  34  CFR  668.26,  682.702, 
and  668.94,  which  describe  the  kinds  of 
actions  that  an  affected  party  may  take 
after  the  effective  date  of  its  termination. 

List  of  Subjects  in  34  CFR  Fart  85 

Administrative  practice  and 
procedure.  Contract  programs.  Grant 
programs.  Grant  administration  Grant 
programs — education. 

List  of  Subiects  in  34  CFR  Fart  668 

Administrative  practice  and 
procedure,  Colleges  and  universities. 
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Consumer  protection.  Grant  programs— 
education.  Loan  programs — education. 
Student  aid. 

List  of  Subiects  in  34  CFR  Part  682 

Administrative  practice  and 
procedure.  Colleges  and  universities. 
Education,  Loan  programs-education, 
Reporting  and  recordkeeping 
requirements,  Student  aid.  Vocational 
education. 
Richard  W.  Riley, 
Secretary  of  Education. 

Title  34  of  the  Code  of  Federal 
Regulations,  Parts  85.  668.  and  682  are 
amended  as  follows. 

PART  85— GOVERNMENTWIDE 
DEBARMENT  AND  SUSPENSION 
INONPROCUREMENT)  AND 
GOVERNMENTWIDE  REQUIREMENTS 
FOR  DRUG-FREE  WORKPLACE 
(GRANTS) 

1.  The  authority  for  part  85  is  revised 
to  read  as  follows: 

Authority:  20  U.S.C.  1221e-3  and  3474;  41 
U.S.C  701  et.  seq.;  sec.  2455,  Pub.  L.  103- 
355.  108  Stat  3243  at  3327;  B.O.  12549.  3 
CFR.  198.6  Comp..  p.  189;  E.O.  12689,  3  CFR. 
1989Comp..p.  235. 

2.  Section  85.100  is  revised  as  set 
forth  at  the  end  of  the  common 
preamble. 

3.  Sections  85.105  and  85.110  are 
amended  as  set  forth  at  the  end  of  the 
common  preamble. 

4.  Sections  85.200.  85.215,  85.220, 
and  85.225  and  Appendices  A  and  B  to 
Part  85  are  revised  as  set  forth  at  the  end 
of  the  common  preamble. 

5.  Section  85.100  is  further  amended 
by  revising  paragraph  (a)  and  the 
authority  citation  to  read  as  follows: 

§85.100    Purpose. 

(a)  Executive  Order  (E.O.)  12549 
provides  that,  to  the  extent  permitted  by 
law.  Executive  departments  and 
agencies  shall  participate  in  a 
govemmentwide  system  for 
nonprocurement  debarment  and 
suspension.  A  person  who  is  debarred 
or  suspended  shall  be  excluded  from 
Federal  financial  and  nonfinancial 
assistance  and  benefits  imder  Federal 
programs  and  activities.  Except  as 
provided  in  §  85.200,  Debarment  or 
Suspension,  §  85.201,  Treatment  of  Title 
IV  HEA  participation,  and  §  85.215, 
Exception  provision,  debarment  or 
suspension  of  a  participant  in  a  program 
by  one  agency  shall  have 
govemmentwide  effect. 
***** 

(Authority:  E.Os.  12549  and  12689;  20  U.S.C. 
1082, 1094, 1221e-3  and  3474:  and  Sec.  2455. 
Pub.  L.  103-355.  108  Stat.  3243  at  3327) 


6.  Section  85.200  is  further  amended 
by  revising  paragraphs  (a)  and  (b)  and 
the  authority  citation  to  read  as  follows: 

§85.200    Dabannent  or  suspension. 

(a)  Primary  covered  transactions. 
Except  to  the  extent  prohibited  by  law 
and  subject  to  §  85.201,  Treatment  of 
Title  TV  HEA  participation,  persons  who 
are  debarred  or  suspended  shall  be 
excluded  from  primary  covered 
transactions  as  either  participants  or 
principals  throughout  the  executive 
branch  of  the  Federal  Government  for 
the  period  of  their  debarment, 
suspension  or  the  period  they  are 
proposed  for  debarment  under  48  CFR 
part  9,  subpart  9.4.  Accordingly.  ED 
shall  not  enter  into  primary  covered 
transactions  with  such  excluded 
persons  during  such  period,  except  as 
permitted  pursuant  to  §85.215. 

(b)  Lower  tier  covered  transactions. 
Except  to  the  extent  prohibited  by  law 
and  subject  to  §  85.201,  Treatment  of 
Title  IV  HEA  participation,  persons  who 
have  been  proposed  for  debarment 
under  48  CFR  part  9,  subpart  9.4, 
debarred  or  suspended  shall  be 
excluded  from  participating  as  either 
participants  or  principals  in  all  lower 
tier  covered  transactions  (see 
§85.110(a)(l)(ii))  for  the  period  of  their 
exclusion.  Such  persons  shall  also  be 
excluded  from  all  contracts  to  provide 
federally-required  audit  services, 
regardless  of  contract  amount 
***** 
(Authority:  E.Os.  12549  and  12689;  20  U.S.C. 
1082. 1094, 1221e-3  and  3474;  and  Sec.  2455, 
Pub.  L.  103-355, 108  Stat.  3243  at  3327) 

7.  Section  85.201  is  revised  to  read  as 
follows: 

§  85.201    Treatment  of  Title  IV.  HEA 
participation. 

(a)(1)  The  debarment  of  an 
educational  institution,  lender,  or  third 
party  servicer  under  E.O.  12549  by  an 
agency  other  than  the  Department 
pursuant  to  procedures  described  in 
paragraph  (c)  of  this  section  terminates 
the  eligibility  of  the  entity  to  enter  into 
transactions  under  any  student  financial 
assistance  program  authorized  by  Title 
IV  of  the  Higher  Education  Act  of  1965, 
as  amended,  for  the  duration  of  the 
debarment. 

(2)(i)  The  suspension  of  an 
educational  institution,  lender,  or 
servicer  imder  E.O.  12549  or  pursuant  to 
a  proposed  debarment  under  the  Federal 
Acquisition  Regulation  (FAR),  48  CFR 
part  9,  subpart  9.4,  by  an  agency  other 
than  the  Department  imder  procedures 
described  in  paragraph  (c)  of  this 
section  suspends  the  eUgibility  of  the 
entity  to  enter  into  transactions  under 
any  student  financial  assistance 


program  authorized  by  Title  IV  of  the 
Higher  Education  Act  of  1965,  as 
amended. 

(ii)  The  suspension  of  Title  FV 
eligibility  as  a  result  of  a  suspension 
described  in  paragraph  (a)(2)  of  this 
section  lasts  for  a  period  of  60  days, 
begiiming  on  the  later  of  the  date  of  the 
decision  of  the  suspending  official  of 
the  other  agency  in  response  to  an 
objection  to  the  suspension  or,  if  no 
objection  to  that  suspension  was  raised, 
on  the  35th  day  after  the  notice  of 
suspension  was  issued  by  that  agency. 
The  suspension  described  here  does  not 
expire  on  the  60th  day  if  the  suspended 
entity  and  the  Secretary  agree  to  an 
extension  or  if  the  Secretary  initiates  a 
limitation  or  termination  proceeding 
against  the  entity  imder  34  CFR  Part 
668.  subpart  G.  or  Part  682.  subpart  G. 
as  applicable,  prior  to  the  60th  day. 

(3)  A  transaction  under  a  Title  IV, 
HEA  program  includes — 

(i)  The  disbursement  or  delivery  of 
funds  provided  under  a  Title  IV.  HEA 
program  to  a  student  or  borrower; 

(ii)  The  certification  by  an  educational 
institution  of  eligibility  for  a  loan  under 
at  Title  IV,  HEA  program; 

(iii)  The  acquisition  of  a  loan  made 
under  a  Title  IV,  HEA  program;  and 

(iv)  The  acquisition  of  any  servicing 
responsibility  for  a  grant,  loan,  or  work 
study  assistance  under  a  Title  IV,  HEA 

(b)(1)  The  Secretary  notifies  the 
institution,  lender,  or  servicer  that  has 
been  debarred  or  suspended  by  another 
Federal  agency  whether  the  debarment 
or  suspension  takes  effect  in  accordance 
with  paragraph  (a)  of  this  section  and 
states  the  effective  date  and  duration  of 
that  action. 

(2)(i)  If  the  Secretary  proposes  to  give 
effect  to  a  suspension  or  debarment 
against  an  educational  institution, 
lender,  or  third-party  servicer  that  does 
not  meet  the  standards  in  paragraph  (c) 
of  this  section,  the  Secretary  initiates  a 
debarment  or  suspension  pnx:eeding 
under  §  85.316  or  §  85.414.  respectively, 
against  that  entity. 

(ii)  The  effective  date  of  a  debarment 
or  suspension  that  takes  effect  under 
paragraph  (a)  of  this  section  shall  be  20 
days  after  the  date  the  notice  is  medled. 
The  Secretary  gives  effect  to  a 
suspension  described  in  paragraph  (a)(2) 
of  this  section  only  after  the  suspending 
official  of  the  other  agency  has  issued  a 
decision  in  response  to  an  objection  to 
the  suspension  or,  if  no  objection  to  that 
suspension  was  raised,  on  the  35th  day 
after  the  notice  of  suspension  was 
issued  by  that  agency.  The  suspension 
lasts  for  a  period  of  60  days,  beginning 
on  the  effective  date  specified  in  the 
notice,  unless  the  suspended  entity  and 


the  Secretary  agree  to  an  extension  or 
the  Secretary  initiates  a  limitation  or 
termination  proceeding  against  the 
entity  under  34  CFR  Part  668,  subpart  G, 
or  Part  682,  subpart  G,  as  appUcable, 
prior  to  the  60th  day. 

(3)  If  an  institution,  lender,  oj  a  third 
party  servicer  is  suspended  by  ED  or 
anoUier  Federal  agency,  the  Secretary 
determines  whether  grounds  exist  for 
the  initiation  of  an  emergency  action 
against  the  entity  under  34  CFR  Part 
668,  subpart  G.  or  Part  682.  subpart  G, 
as  applicable. 

(c)  An  institution,  lender,  or  third- 
party  servicer  that  is  debarred  or 
suspended  by  another  agency,  or 
proposed  for  debarment  under  48  CFR 
part  9,  subpart  9.4  by  another  Federal 
agency,  is  debarred,  terminated  or 
suspended,  as  provided  under  this  part, 
34  CFR  part  668.  and  34  CFR  part  682. 
as  applicable,  if  that  agency  took  this 
action  under  procedures  that  afforded 
the  excluded  party  the  following: 

(1)  Notice  01  the  proposed  action; 

(2)  An  opportunity  to  submit  and 
have  considered  evidence  and  argument 
in  opposition  to  the  proposed  action; 

(3 J  An  opportunity  to  obtain  a  hearing 
on  its  objection — 

(i)  At  which  the  agency  bears  the 
burden  of  persuasion,  by  a 
preponderance  of  the  evidence; 

(ii)  Conducted  by  an  impartial  person 
who  does  not  also  exercise  prosecutorial 
or  investigative  responsibilities  with 
respect  to  that  action; 

(iii)  At  which  the  entity  may,  unless 
the  hearing  official  deteraunes  that  no 
genuine  dispute  of  material  fact  exists, 
present  testimony  and  secure  the 
attendance  of  those  agency  witnesses 
with  personal  knowledge  of  material 
facts  whose  testimony  die  hearing 
official  determines  to  be  needed,  in  light 
of  other  available  evidence  and 
witnesses;  and 

(iv)  Of  which  a  transcribed  record  is 
available  upon  request;  and 

(4)  A  written  decision  stating  findings 
of  fact  and  conclusions  of  law  on  which 
the  decision  is  rendered. 

(d)  The  Tide  IV,  HEA  programs  are 
those  programs  listed  in  34  GFR 
668.1(c). 

(Authority:  E.Os.  12549  and  12689;  20  U.S.C. 
1082, 1094, 1221e-3  and  3474;  and  Sec. 
2455,  Pub.  L  103-355. 108  Stat.  3243  at 
3327) 

8.  Section  85.220  is  revised  to  read  as 
follows: 

§  85.220    Continuation  of  covered 
transactions. 

(a)  Notwithstanding  the  debarment, 
suspension,  proposed  debarment  under 
48  CFR  part  9,  subpart  9.4, 
determination  of  ineUgibility,  or 


voluntary  exclusion  of  any  person  by  an 
agency  and  except  as  provided  in 
§  85.201.  agencies  and  participants  may 
continue  covered  transactions  in 
existence  at  the  time  the  person  was 
debarred,  suspended,  proposed  for 
debarment  under  48  C3H  part  9,  subfwrt 
9.4,  declared  ineligible,  or  voluntarily 
excluded.  A  decision  as  to  the  type  of 
termination  action,  if  any,  to  be  taken 
should  be  made  only  after  thorough 
review  to  ensure  the  propriety  of  the 
proposed  action. 

(b)  Agencies  and  participants  shall 
not  renew  or  extend  covered 
transactions  (other  than  no-cost  time 
extensions)  with  any  person  who  is 
debarred,  suspended,  proposed  for 
debarment  under  48  C7R  part  9,  subpart 
9.4,  ineligible  or  voluntary  excluded, 
except  as  provided  in  §  85.215. 

(c)  An  eKlucational  institution,  lender, 
or  servicer  may  continue  a  Title  IV,  HEA 
transaction  after  the  effective  date  of  a 
debarment  as  determined  under 

§  85.201  only  as  provided  in  34  CFR 
668.26,  682.702,  or  668.94.  as 
applicable. 

(Authority:  E.Os.  12549  and  12689;  20  U.S.C 
1062, 1094, 1221e-3  and  3474;  and  Sec. 
2455,  Pub.  L  103-355, 108  Stat.  3243  at 
3327) 

9.  Section  85.314  is  amended  by 
revising  paragraph  (d)  and  the  authority 
citation  to  read  as  follows: 

§86.314    Debarring  official's  decision. 

*        •        *        •        • 

(d)  Notice  of  debarring  official's 
decision. 

(1)  If  the  debarring  official  decides  to 
impose  debarment,  the  respondent  shall 
be  given  prompt  notice — 

(i)  Referring  to  the  notice  of  proposed 
debarment; 

(ii)  Specifying  the  reasons  for 
debarment; 

(iii)  Stating  the  period  of  debarment, 
including  effective  dates;  and 

(iv)  Advising  that  the  debarment  is 
effective  for  covered  transactions 
throughout  the  executive  branch  of  the 
Federal  Government  unless  an  agency 
head  or  authorized  designee  makes  the 
determination  referred  to  in  §85.215. 

(2)  If  the  debarring  official  decides  not 
to  impose  debarment,  the  respondent 
shall  be  given  prompt  notice  of  that 
decision.  A  decision  not  to  impose 
debarment  shall  be  without  prejudice  to 
a  subsequent  imposition  of  debarment 
by  any  other  agency. 

(Authority:  E.Os.  12549  and  12689;  20  U.S.C 
1082. 1094, 1221e-3  and  3474;  and  Sec. 
2455,  Pub.  L  103-355,  108  Stat.  3243  at 
3327) 

10.  Section  85.316  is  revised  to  read 
as  follows: 


§85.316    ProcadufMforTMelV.HEA 


(a)  If  the  Secretary  initiates  a 
debarment  action  against  an  educational 
institution,  lender  or  third-party 
servicer  under  E.O.  12549.  the  Secretary 
uses  the  following  procedures  in 
coimection  with  the  debarment  to 
ensure  that  the  debarment  also 
precludes  participation  under  Title  IV  of 
the  Higher  Education  Act  of  1965,  as 
amended: 

(1)  The  procedures  in  §  85.312,  Notice 
of  proposed  debarment,  and  §  85.314(d), 
Notice  of  debarring  official's  decision. 

(2)  Instead  of  the  procedures  in 
§  85.313  and  §  85.314(a)-(c),  the 
procedures  in  34  CFR  part  668.  subpart 
G.  or  34  CFR  part  682.  subpart  G,  as 
appUcable. 

(b)  On  appeal  from  a  decision 
debarring  an  educational  institution, 
lender,  or  third-party  servicer,  the 
Secretary  issues  a  final  decision  after  all 
parties  have  filed  their  written  materials 
with  the  Secretary. 

(c)  In  a  proceeding  under  this  section, 
in  addition  to  the  findings  and 
conclusions  required  by  34  CFR  part 
668,  subpart  G.  or  682,  subpart  G,  the 
debarring  official,  and,  on  appeal,  the 
Secretary,  determine  whether  there  exist 
sufficient  grounds  for  debarment  as  set 
forth  in  §85.305. 

(Authcwity:  E.Os.  12549  and  12689:  20  U.S.C 
1082, 1094, 1221e-3  and  3474;  and  Sec. 
2455,  Pub.  L  103-355. 108  Stat  3243  at 
3327) 

11.  Section  85.414  is  revised  to  read 
as  follows: 

§85.414    ProcedurasforTnialV.  HEA 
suapansions  under  E.0. 12549. 

(a)  Title  IV  E.O.  12549  suspensions. 
(1)  If  the  Secretary  iiutiates  a  suspension 
against  an  educational  institution, 
lender  or  third-party  servicer  under  E.O. 
12549,  the  Secretary  uses  the  following 
procedures  in  coimection  with  the 
suspension  to  ensure  that  the 
suspension  precludes  particii>ation 
under  Tide  FV  of  the  Higher  Education 
Act  of  1965,  as  amended: 

(i)  The  procedures  in  §  85.411,  Notice 
of  suspension. 

(ii)  Instead  of  the  procedures  in 
§§85.412,  85.413  and  85.415,  the 
procedures  in  34  CFR  part  668,  subpart 
G,  or  34  CFR  part  682,  subpart  G,  as 
applicable. 

(2)  In  a  proceeding  under  this  section, 
in  addition  to  the  findings  and 
conclusions  required  by  34  CFR  part 
668,  subpart  G,  or  34  CFR  part  682, 
subpart  G,  the  suspending  official,  and. 
on  appeal,  the  Seoetary,  determine 
whether  there  exist  sufficient  grounds 
for  suspension  as  set  forth  in  §  85.405. 

(b)  Continued  assistance  under  Title 
IV,  HEA.  The  institution,  lender,  or 
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third-party  servicer  may  continue  its 
participation  in  the  Title  IV  programs 
until  the  procedures  described  in 
paragraph  (a)  of  this  section,  except  for 
those  relating  to  appeals  to  the 
Secretary,  have  been  completed,  unless 
the  Secretary  takes  an  emergency  action 
under  34  CFR  part  668,  subpart  G,  or  34 
CFR  part  682.  subpart  G. 

(Authority:  E-Os.  12549  and  12689:  20  U.S.C 
1082, 1094, 1221e-3  and  3474;  and  Sec 
2455.  Pub.  L  103-355. 108  Stat.  3243  at 
3327) 

12.  Insert  "ED"  where  (agency) 
appears  in  §  85.215. 

13.  The  authority  citation  for  sections 
85.105.  85.110,  85.115,  85.205,  85.210. 
85.215.  85.225.  85.300.  85.305.  85.310. 
85.311.  85.312.  85.313,  85.315,  85.320, 
85.325,  85.400,  85.405,  85.410,  85.411, 
85.412,  85.413,  85.415,  85.420,  85.500, 
85.505,  and  85.510.  is  revised  to  read  as 
follows: 

(Authority:  E.Os.  12549  and  12689;  20  U.S.C 
1221e-3  and  3474;  Sec.  2455,  Pub.  L  103- 
355. 108  Stat.  3243  at  3327) 

PART  668-STUDENT  ASSISTANCE 
GENERAL  PROVISIONS 

1.  The  authority  for  part  668 
continues  to  read  as  follows: 

Authority:  20  U.S.C.  1085. 1088. 1091. 
1092. 1094, 1099c.  and  1141,  unless 
otherwise  noted. 

2.  Section  668.82  is  amended  by 
removing  from  paragraph  (f)(1) 
introductory  text  the  words  "that 
comply  with  5  U.S.C.  554-557  (formal 
adjudication  requirements  imder  the 
Administrative  Procedure  Act),"  and 
adding,  in  their  place,  "described  in  34 
CFR  85.201(c)"  by  removing  the  words 
"by  the  Secretary"  in  paragraphs  (f)(1) 
introductory  text  and  (f)(2)(i) 
introductory  text,  by  removing  from 
paragraph  (f)(2)(i)  introductory  text 
"that  comply  with  5  U.S.C.  554-557" 
and  adding,  in  their  place,  "described  in 
34  CFR  §  85.201(c)"  and  by  revising 
paragraph  (f)(2)(ii)  introductory  text  and 
adding  a  new  paragraph  (f)(3),  to  read  as 
follows: 

i  668.82    Standard  of  conduct 

•  *        •        *         • 

(2)  *  *  • 

(ii)  A  suspension  descnbed  in 
paragraph  (f)(2)  of  this  section  lasts  for 
a  period  of  60  days,  begiiming  on  the 
effective  date  specified  in  the  notice  by 
the  Secretary  under  34  CFR  85.201(b), 
unless — 

•  •        •        *        • 

(3)  A  debarment  or  suspension  not 
described  in  (f)(1)  or  (f)(2)  of  this  section 
of  a  participating  institution  or  third- 


party  servicer  by  another  Federal  agency 
constitutes  prima  fade  evidence  in  a 
proceeding  imder  this  subpart  that 
cause  for  suspension  or  debarment  and 
termination,  as  applicable,  exists. 

PART  682-f  EDERAL  FAMILY 
EDUCATION  LOAN  (FFEL)  PROGRAMS 

1.  The  authority  citation  for  part  682 
continues  to  read  as  follows: 

Authority:  20  U.S.C.  1071  to  1087-2, 
unless  otherwise  noted. 

2.  Section  682.705  is  amended  by 
redesignating  paragraphs  (c)(6),  {c)(7), 
and  (c)(8)  as  paragraphs  (c)(7),  (c)(8), 
and  (c)(9),  respectively,  and  adding  new 
paragraphs  (a)(3)  and  (c)(6),  to  read  as 
follows: 

f  682.705    Sospension  proceedings. 

(a)  *  •  * 

(3)  A  suspension  described  in  34  CFR 
85.201(c)  lasts  for  a  period  of  60  days, 
beginning  on  the  effective  date  specified 
in  the  notice  by  the  Secretary  under  34 
CFR  85.201(b),  except  as  provided  in 
paragraph  (a)(l)(i)  or  (ii)  of  this  section. 

•  •        •        •        • 

(c)  •  •  * 

(6)  hi  a  suspension  action  against  a 
lender  or  third-party  servicer  based  on 
a  suspension  under  Executive  Order 
12549  or  a  proposed  debarment  under 
the  Federal  Acquisition  Regulation 
(FAR),  48  CFR  part  9,  subpart  9.4,  that 
does  not  meet  the  staihdards  described 
in  34  CFR  85.201(c),  the  presiding 
official  finds  that  the  suspension  or 
proposed  debarment  constitutes  prima 
facie  evidence  that  cause  for  suspension 
under  this  subpart  exists. 

•  *        *        •        * 

3.  Section  682.706  is  amended  by 
redesignating  paragraphs  (b)(7),  (b)(8), 
and  (b)(9)  as  paragraphs  (b)(8),  (b)(9). 
and  (b)(10),  respectively,  and  adding  a 
new  paragraph  (b)(7),  to  read  as  follows: 

§  682.706    Limitation  or  tarminatlon 
proceedings. 

•  •        •        •        • 

(7)  In  a  termination  action  against  a 
lender  or  third-party  servicer  based  on 
a  debarment  under  Executive  Order 
12549  or  under  the  Federal  Acquisition 
Regulation  (FAR),  48  CFR  part  9, 
subpart  9.4  that  does  not  meet  the 
standards  described  in  34  CFR 
85.201(c),  the  presiding  official  finds 
that  the  debarment  constitutes  prima 
facie  evidence  that  cause  for  debarment 
and  termination  under  this  subpart 
exists. 


'4.  Section  682.711  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 


1682.711    FMnstatament  after  tenninatlon. 

(a)  A  lender  or  third-party  servicer 
whose  eligibility  has  been  terminated  by 
the  Secretary  in  accordance  with  the 
procediu«s  of  this  subpart  may  request 
reinstatement  of  its  eligibility  after  the 
later  of — 

(1)  Eighteen  months  bom  the  effective 
date  of  the  termination;  or 

(2)  The  expiration  of  the  period  of 
debarment  under  Executive  Order  12459 
or  the  Federal  Acquisition  Regtdation 
(FAR),  48  CFR  part  9.  subpart  9.4. 

*         *        *        •        » 
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NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

36  CFR  Part  1209 

RIN  3095-AA38 

FOn  FURTHeR  INFORMATION  CONTACT: 
Mary  Ann  Hadyka,  PoUcy  and 
Information  Resources  Management, 
301-713-6730. 

List  of  Subjects  in  36  CFR  Part  1209 

Administrative  practice  and 
procedure.  Contract  programs.  Grant 
programs — archives  and  records. 
Trudy  Huskamp  Peterson, 
Acting  Archivist  of  the  United  States. 

Title  36  of  the  Code  of  Federal 
Regulations,  part  1209  is  amended  as 
follows. 

PART  1209— GOVERNMENTWIDE 
DEBARMENT  AND  SUSPENSION 
(NONPROCUREMENT)  AND 
GOVERNMENTWIDE  REQUIREMENTS 
FOR  DRUG-FREE  WORKPLACE 
(GRANTS) 

1.  The  authority  for  part  1209 
continues  to  read  as  follows: 

Authority:  E.O.  12549;  sec.  5151-5160  of 
the  Drug-Free  Workplace  Act  of  1988  (Pub. 
L.  101-690,  title  V,  subtitle  D;  41  U.S.C  701 
et  seq.y.  44  U.S.C  2104(a). 

2.  Section  1209.100  is  revised  as  set 
forth  at  the  end  of  the  common 
preamble. 

3.  Section  1209.105  and  1209.110  are 
amended  as  set  forth  at  the  end  of  the 
common  preamble. 

4.  Sections  1209.200,  1209.215, 
1209.220,  and  1209.225  and  Appendices 
A  and  B  to  Part  1209  are  revised  as  set 
forth  at  the  end  of  the  common 
preamble. 

BILUNQ  COOE:  7S1S-01 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  44 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Judith  A.  Caden,  Assistant  Director  for 
Loan  Policy  (264),  Loan  Guaranty 
Service,  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs,  Washington,  DC  20420,  (202) 
273-7368. 

List  of  Subjecte  in  38  CFR  Part  44 

Administrative  practice  and 
procedure.  Contract  programs.  Grant 
programs.  Housing,  Loan  Programs- 
housing  and  community  development. 
Reporting  and  recordkeeping 
requirements.  Veterans. 
Jesse  Brown, 
Secretary  of  Veterans  Affairs. 

Title  38  of  the  Code  of  Federal 
Regulations,  part  44  is  amended  as 
follows. 

PART  44-GOVERNMENTWIDE 
DEBARMENT  AND  SUSPENSION 
(NONPROCUREMENT)  AND 
GOVERNMENTWIDE  REQUIREMENTS 
FOR  DRUG-FREE  WORKPLACE 
(GRANTS) 

1.  The  authority  for  part  44  continues 
to  read  as  follows: 

Authority:  38  U.S.C  501(a)  and  3703(c); 
E.O.  12549;  E.O.  12689. 

2.  Section  44.100  is  revised  as  set 
forth  at  the  end  of  the  common 
preamble. 

3.  Sections  44.105  and  44.110  are 
amended  as  set  forth  at  the  end  of  the 
common  preamble. 

4.  Sections  44.200.  44.215.  44.220, 
and  44.225  and  Appendices  A  and  B  to 
Part  44  are  revised  as  set  forth  at  the  end 
of  the  common  preamble. 

BILUNC  CODE:  >320-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  32 

RIN  2030-AA39 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  F.  Meunier,  Director.  Suspension 
and  Debarment  Division  (3902F).  401  M 
Street.  S.W..  Washington.  D.C.  20460, 
telephone:  (202)  260-8025. 
ADDITIONAL  SUPPLEMENTARY  INFORMATION: 
Inquiries  may  also  be  submitted  via 
electronic  mail  (e-mail)  to: 
meunier.robert@epamail.epa.gov. 
Electronic  inquiries  must  be  submitted 
as  an  ASCII  file  avoiding  the  use  of 
special  characters  and  any  form  of 
encryption.  Inquiries  will  also  be 


accepted  on  disks  in  WordPerfect  in  5.1 
file  format  or  ASCII  file  format.  No 
Confidential  Business  Information  (CBI) 
should  be  submitted  through  e-mail. 

List  of  Subjects  in  40  CFR  Part  32 

Administrative  practice  and 
procedure,  Contract  programs, 
Debarment  and  suspension.  Grant 
programs. 

Dated:  May  26, 1995. 
Carol  M.  Browner, 

Administrator. 

Title  40  of  the  Code  of  Federal 
Regulations,  Part  32  is  amended  as 
follows: 

PART  32— GOVERNMENTWIDE 
DEBARMENT  AND  SUSPENSION 
(NONPROCUREMENT)  AND 
GOVERNMENTWIDE  REQUIREMENTS 
FOR  DRUG-FREE  WORKPLACE 
(GRANTS) 

1.  The  authority  for  Part  32  is  revised 
to  read  as  follows: 

Authority:  7  U.S.C  136  et  seq.:  15  U.S.C 
2601  et  seq.:  20  U.S.C  4011  et  seq.;  33  U.S.C 
1251  et  seq.;  41  U.S.C  701  et  seq.; 42  U.S.C. 
300f.  4901.  6901.  7401.  9801;  sec.  2455,  Pub. 
L.  103-355. 108  Stat  3327  (31  U.S.C  6101 
note);  E.O.  12549.  3  CFR.  1986  Comp.;  189; 
E.O.  12689,  3  CFR,  1989  Comp.,  p.  235. 

2.  Section  32.100  is  revised  as  set 
forth  at  the  end  of  the  common 
preamble. 

3.  Sections  32.105  and  32.110  are 
amended  as  set  forth  at  the  end  of  the 
common  preamble. 

4.  Sections  32.200,  32.215,  32.220, 
and  32.225  and  Appendices  A  and  B  to 
Part  32  are  revised  as  set  forth  at  the  end 
of  the  common  preamble. 

BILUNOCODE:  SSeO-Sfr-M 


GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Part  105-68 

RIN  3090-^F65 

FOR  FURTHER  INFORMATION  CONTACT: 
Donald  Suda,  (202)  501-1224. 

List  of  Subjects  in  41  CFR  Part  105-68 

Administrative  practice  and 
procedure.  Contract  programs.  Grant 
programs. 

Roger  W.  Johnson, 

Administrator. 

Title  41  of  the  Code  of  Federal 
Regulations,  Part  105-68  is  amended  as 
follows. 


PART  105-66-GOVERNMENTWIDE 
DEBARMENT  AND  SUSPENSION 
(NONPROCUREMENT)  AND 
GOVERNMENTWIDE  REQUIREMENTS 
FOR  DRUG-FREE  WORKPLACE 
(GRANTS) 

1.  The  authority  for  part  105-68 
continues  to  read  as  follows: 

Authority:  E.O.  12549;  sec.  5151-5160  of 
the  Drug-Free  Workplace  Act  of  1988  (Pub. 
L.  100-690,  Title  V,  Subtitle  D;  41  U.S.C  701 
et  seq.y.  40  U.S.C  486(c). 

2.  Section  105-68.100  is  revised  as  set 
forth  at  the  end  of  the  common 
preamble. 

3.  Sections  105-68.105  and  105- 
68.110  are  amended  as  set  forth  at  the 
end  of  the  common  preamble. 

4.  Sections  105-68.200,  105-68.215. 
105-68.220,  and  105-68.225  and 
Appendices  A  and  B  to  Part  105-68  are 
revised  as  set  forth  at  the  end  of  the 
common  preamble. 

BOUNO  COOC:  M10-«1-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  the  Secretary 

43  CFR  Part  12 

RIN  1090-AA49 

FOR  FURTHER  INFORMATION  CONTACT: 
Dean  A.  Titcomb,  (Chief,  Acquisition 
and  Assistance  Division),  (202)  208- 
6431. 

AOOmONAL  SUPPLEMENTARY  INFORMATION: 
The  Department  published  an  agency- 
specific  preamble  as  part  of  the  final 
nonprocurement  debarment  and 
suspension  common  rule  on  May  26, 
1988  (53  FR  19159).  which  indicated 
that,  due  to  the  exp>anded  scope  of 
transactions  covered  under  the  rule, 
coverage  of  its  nonprocurement 
debarment  and  suspension  system  was 
limited  to  transactions  included  in 
section  12.110(a)(1)  of  its  proposed  rule 
(52  FR  39042). 

The  Department  also  indicated  that  a 
review  of  the  Department's  other 
nonprocxu^ment  program  activities 
would  be  made  to  determine  whether 
such  activities  would  be  included  in  the 
coverage.  The  review  was  made; 
however,  plans  to  issue  a  notice  of 
proposed  rulemaking  to  obtain  public 
comment  on  covered  transactions  on  or 
before  October  1, 1988,  were  dropped. 

Issues  of  concern  to  the  Department 
were  addressed  through  the 
subcommittee  of  the  Interagency 
Committee  on  Debarment  and 
Suspension  (Interagency  Group)  which 
reviewed  the  scope  of  the 
nonprociu^ment  debarment  system. 
Although  the  revision  of  the  proposed 


33060         Federal  Register  /  Vol.  60.  No.  122  /  Monday.  June  26.  1995  /  Rules  and  Regulations 


common  rule  did  not  address  the  issue 
of  scope,  the  Department  proposed  to 
include  the  results  of  the  resolution  of 
this  issue  as  part  of  the  December  20. 
1994.  publication  as  discussed  below. 
New  exceptions  for  certain  types  of 
transactions  under  natural  resource 
management  programs  were  proposed. 
These  exceptions  attempted  to  make 
clear  that  permits,  licenses,  exchanges 
and  other  acquisitions  of  real  property, 
rights-of-way.  and  easements,  under 
natural  resource  management  programs 
were  excluded  from  coverage. 

For  example,  when  the  Federal 
Government  seeks  to  acquire  real 
property,  including  through  use  of  an 
exchange  of  real  property  elsewhere,  the 
transaction  will  not  be  subject  to  these 
regulations.  In  such  cases,  where  the 
success  of  the  agency  program  depends 
on  a  specific  parcel  of  land,  the 
application  of  the  debarment  and 
suspension  system  could  harm  the 
public  interest.  Moreover,  public  land 
management  activities  require  the  use  of 
certain  transactions  for  land  and 
resotirce  management  without  regard  to 
the  identity  of  the  recipient. 
Accordingly,  range  management 
transactions,  such  as  grazing  permits 
and  rights-of-way.  are  excluded  by  the 
propcMed  exception  language.  Similarly, 
virtually  all  recreation  management  and 
public  land  access  transactions  are  not 
covered. 

In  addition,  the  Department  proposed 
to  amend  section  12.110(a)(3)  of  its  final 
rule  to  include  nonprocurement 
debarment  system  coverage  for  Federal 
acquisition  of  a  leasehold  interest  or  any 
other  interest  in  real  property, 
concession  contracts,  and  disposition  of 
Federal  real  and  personal  property  and 
natural  resources. 

The  scope  of  the  Department's 
nonprocurement  debarment  system  will 
include  transactions  associated  with 
natural  resources  management  programs 
and  the  disposition  of  natiual  resources 
with  the  followdng  exceptions:  permits, 
licenses,  exchanges  and  other 
acquisitions  of  real  property,  rights-of- 
way,  easements,  mineral  patent  claims 
administered  by  the  Bureau  of  Land 
Management  and  water  service  contracts 
and  repayment  contracts  awarded  by  the 
Biueau  of  Reclamation.  Patents  issued 
under  the  Mining  Law  of  1872,  30 
U.S.C.  22  et  seq.,  as  amended  are 
statutory  entitlements  and,  therefore,  are 
exempt  under  the  terms  of  Executive 
Order  12549.  The  award  of  water  service 
contracts  and  repayment  contracts  is 
mandatory,  provided  by  the 
Reclamation  Project  Act  of  1939,  as 
amended,  set  forth  at  43  U.S.C.  485. 

One  comment  was  received  from  the 
private  sector,  and  one  comment  was 


received  from  another  Federal  agency  in 
response  to  the  proposed  rule.  The 
private  sector  commenter  stated  that  the 
Department's  proposal  to  include 
nonprocxirement  debarment  system 
coverage  for  disposition  of  Federal  real 
and  personal  property  and  natxual 
resources  was  imwarranted  and  that  the 
preamble  provided  no  articulated  basis 
for  the  proposal.  The  commenter  also 
stated  that  the  Department  was  imder  no 
statutory  compulsion  to  make  this 
change.  The  commenter  stated  that  there 
is  no  policy  basis  for  including  asset 
sales  in  the  nonprooirement  debarment 
system,  particularly  given  the  expanded 
scope  of  the  system  tq^ include 
reciprocal  procurement  and 
nonpnxnirement  government-wide 
effect.  The  commenter  expressed  the 
view  that  including  asset  sales  in  the 
nonprocurement  debarment  system 
wons  a  punishment  on  potential  buyera 
who  would  be  deemed  ineligible, 
contrary  to  the  express  purposes  of  the 
nonprocurement  system. 

The  amendment  of  section 
12.110(a)(3)  as  to  covered  transactions 
does  not  add  disposition  of  real  and 
personal  property  and  natural  resources. 
It  is  our  interpretation  that  these 
transactions  were  already  covered  as 
part  of  the  general  language  adopted  in 
the  final  common  rule  published  on 
May  26, 1988.  Because  of  new 
exceptions  from  coverage,  as  set  forth  in 
section  12.110(a)(2),  however,  the 
language  in  section  12.110(a)(3)  was 
added  to  attempt  to  clarify  those 
covered  transactions  previously 
excluded. 

The  U.S.  Forest  Service  (USFS) 
addressed  the  compatibility  of  this  rule 
with  the  debarment  provisions  of  the 
Forest  Resources  Conservation  and 
Shortage  Relief  Act  of  1990  (Export  Act). 
USFS  states  that  in  enacting  the  Export 
Aft,  Congress  "anticipated  no 
govemmentwide  effect  would  be 
imposed  on  persons  debarred  pursuant 
to  the  Export  Act."  USFS  relies  for  this 
proposition  solely  on  the  provision  of 
the  Export  Act  that  debarment 
thereunder  may  be  decid'ed  only  by  the 
Secretaries  of  Commerce  and  of  the 
Interior.  We  reject  this  interpretation.  By 
participating  in  this  common  rule 
making,  agencies  are  agreeing  only  to 
give  reciprocal  effect  to  debarments  and 
suspensions  effectuated  by  other 
agencies.  This  is  not  the  same  as  the 
other  agencies  debarring  or  suspending 
a  party  under  the  Export  Act.  Similarly, 
the  Export  Act  gives  both  Commerce 
and  Interior  discretion  to  deny 
applications  for  unprocessed  timber  that 
are  filed  imder  the  Export  Act 
Accordingly,  we  see  no  prohibition  in 
that  Act  against  giving  reciprocal  effect 


to  govemmentwide  debarments  or 
suspensions  to  applications  under  the 
Export  Act. 

USFS  also  stated  a  concern  that  due 
to  differing  requirements  of  this  rule 
and  the  Export  Act.  separate  debarment 
systems  will  have  to  be  maintained,  and 
that  all  timber-related  debarments 
should  be  "under  one  system."  We  do 
not  understand  what  USFS  intends 
when  it  refera  to  separate  debarment 
systems.  As  long  as  the  source  of  the 
debarment  is  apparent,  we  see  no  reason 
why  the  differing  effects  of  debarments 
under  the  Export  Act  and  this  rule 
would  require  the  maintenance  of  two 
separate  systems. 

Next.  USFS  queries  whether  sale  of 
miscellaneous  forest  products,  such  as 
Christmas  trees,  posts  and  poles,  and 
boughs,  will  be  covered.  We  would 
exclude  such  sales  as  incidental 
benefits. 

Finally,  USFS  recommends  that  there 
should  only  be  a  self-certification 
process  for  individuals  and  families,  not 
also  a  check  by  Federal  agencies  of  the 
List  of  Parties  Excluded  from  Federal 
Pmcurement  and  Nonprocurement 
Programs  for  the  individual  or 
corporation  and  all  its  aliases  or 
affiliates.  We  believe  that  Federal 
agencies  have  an  obligation  to  ensxire 
that  the  Federal  Government  is  only 
doing  business  with  responsible  parties; 
therefore,  we  are  not  changing  the 
Common  Rule's  requirement  for  Federal 
agencies  to  check  the  List. 

Therefore,  the  Department  will 
exclude  all  transactions  concerning 
permits,  licenses,  exchanges  and  other 
acquisitions  of  real  property,  rights-of- 
way,  easements,  mineral  patent  claims, 
water  service  contracts,  and  repayment 
contracts  from  its  nonprociuement 
debarment  and  suspension  system. 

A  corresponding  change  is  also  being 
made  in  Section  12.200(c)  to  add  a 
reference  to  these  excluded  transactions. 

List  of  Subiects  in  43  CFR  Part  12 

Administrative  practice  and 
procedure.  Contract  programs. 
Cooperative  agreements.  Grant 
programs,  Grants  administration. 
Reporting  and  recordkeeping 
requirements. 

Dated:  May  25, 1995. 
Bonnie  R.  Cohen, 

Assistant  Secretary— Policy,  Management 
and  Budget. 

Title  43  of  the  Code  of  Federal 
Regulations,  part  12  is  amended  as 
follows: 
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PART  12— ADMINISTRATIVE  AND 
AUDIT  REQUIREMENTS  AND  COST 
PRINCIPLES  FOR  ASSISTANCE 
PROGRAMS 

1.  The  authority  for  part  12  is  revised 
to  read  as  follows: 

Authority:  5  U.S.C.  301;  31  U.S.C.  6101  ' 
note.  7501;  41  U.S.C.  252a,  701  et  seq.;  sec. 
501.  Pub.L  103-316. 108  Stat.  1723;  sec.  307, 
Pub.L.  103-332, 108  Stat.  2499;  E.O.  12549, 
3  CFR,  1986  Comp.,  p.  189;  E.O.  12674,  3 
CFR,  1989  Comp..  215;  E.O.  12689.  3  CFR, 
1989  Comp.,  p.  235;  E.O.  12731.  3  CFR,  1990 
Comp..  p.  306;  OMB  Circular  A-102;  OMB 
Circular  A-110;  OMB  Circular  A-128;  and 
OMBarcularA-133. 

Sut)part  D — Qovemmentwide 
Det)arment  and  Suspension 
(Nonprocurement)  and 
Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants) 

2.  Section  12.100  is  revised  as  set 
forth  at  the  end  of  the  common 
preamble. 

3.  Sections  12.105  and  12.110  are 
amended  as  set  forth  at  the  end  of  the 
common  preamble. 

4.  Sections  12.200, 12.215, 12.220, 
and  12.225  and  Appendices  A  and  B  to 
Subpart  D  of  Part  12  are  revised  as  set 
forth  at  the  end  of  the  common 
preamble. 

S^ Section  12.110  is  further  amended 
by  adding  paragraphs  (a)(2)(ix),  (x),  and 
(xi),  and  revising  paragraph  (a)(3)  to 
read  as  follows: 

§12.110    Coverage. 

(a)  *  *  ' 

(2)  •  *  • 

(ix)  Under  natiu-al  resources 
management  programs,  permits, 
licenses,  exchanges  and  other 
acquisitions  of  real  property,  rights-of- 
way,  and  easements. 

(x)  Transactions  concerning  mineral 
patent  claims  entered  into  pursuant  to 
30  U.S.C.  22  et  seq. 

(xi)  Water  service  contracts  and 
repayment  contracts  entered  into 
pursuant  to  43  U.S.C.  485. 

(3)  Department  of  the  Interior  covered 
transactions.  These  Department  of  the 
Interior  regulations  apply  to  the 
Department's  domestic  assistance 
covered  transactions  (whether  by  a 
Federal  agency,  recipient,  subrecipient. 
or  intermediary)  including,  except  as 
noted  in  paragraph  (a)(2)  of  this  section: 
grants,  cooperative  agreements, 
scholarships,  fellowships,  contracts  of 
assistance,  loans,  loan  guarantees, 
subsidies,  insurance,  payments  for 
specified  use,  donation  agreements. 
Federal  acquisition  of  a  leasehold 
interest  or  any  other  interest  in  real 
property,  concession  contracts. 


dispositions  of  Federal  real  and 
personal  property  and  natural  resources, 
subawards,  subcontracts  and 
transactions  at  any  tier  that  are  charged 
as  direct  or  indirect  costs,  regardless  of 
type  (including  subtler  awards  under 
awards  which  are  statutory  entitlement 
or  mandatory  awards),  and  any  other 
nonprocurement  transactions  between 
the  Department  and  a  person. 
*        •        *        •        • 

6.  Section  12.200  is  further  amended 
by  adding  paragraphs  (c)  (8),  (9),  (10), 
and  (11)  as  follows: 

f  12.200    Debarment  or  suspension. 

(c)  *  *  * 

(8)  Transactions  entered  into  piu^uant 
to  Public  Law  93-638,  88  Stat.  2203. 

(9)  Under  natural  resources 
management  programs,  permits, 
licenses,  exchanges  and  other 
acquisitions  of  real  property,  rights-of- 
way,  and  easements. 

(10)  Mineral  {>atent  claims  entered 
into  pursuant  to  30  U.S.C.  33  et  seq. 

(11)  Water  service  contracts  and 
repayment  contracts  entered  into 
pursuant  to  43  U.S.C.  485. 

BILUNQ  COOC:  4310-RF-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  17 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  R.  Boyer,  Operations  Support 
Directorate.  Federal  Emergency 
Management  Agency,  500  C  Street  SW., 
Washington,  DC  20472,  (202)  646-2976. 

List  of  Subjects  in  44  CFR  Part  17 

Administration  practice  and 
procedure.  Contract  programs.  Drug 
abuse.  Grant  programs.  Loan  programs. 
Reporting  and  recordkeeping 
requirements. 

Dated:  June  7. 1995. 
Harvey  G.  Ryland, 

Deputy  Director. 

Title  44  of  the  Code  of  Federal 
Regulations,  part  17  is  amended  as 
follows. 

PART  17— G0VERNMENTW1DE 
DEBARMENT  AND  SUSPENSION 
(NONPROCUREMENT)  AND 
GOVERNMENTWIOE  REQUIREMENTS 
FOR  DRUG-FREE  WORKPLACE 
(GRANTS) 

1.  The  authority  for  part  17  is  revised 
to  read  as  follows: 

Authority:  41  U.S.C.  701  et  seq.;  E.O. 
12549.  51  PR  6370,  3  CFR.  1986  Comp.,  p. 
189;  E.O.  12689,  54  PR  34131,  3  CFR,  1989 
Comp..  p.  235. 


2.  Section  17.100  is  revised  as  set 
forth  at  the  end  of  the  common 
preamble. 

3.  Sections  17.105  and  17.110  are 
amended  as  set  forth  at  the  end  of  the 
common  preamble. 

4.  Sections  17.200, 17.215, 17.220, 
and  17.225,  and  Appendices  A  and  B  to 
part  17  are  revised  as  set  forth  at  the  end 
of  the  common  preamble. 

BILLMO  COOC  CriMII-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

45  CFR  Pan  76 
RIN  0991-AA78 

FOR  FURTHER  INFORMATION  CONTACT:  Neil 
Steyskal,  Office  of  Grants  and 
Acquisition  Management,  202-690- 
5729;  TDD  202-690-6415.      ^ 
ADOmONAL  SUPPLEMENTARY  INFORMATION: 
On  January  29, 1992,  HHS  published  a 
final  rule  governing  the  Department's 
exclusion  and  civil  monetary  penalty 
authorities,  as  codified  by  the  Medicare 
and  Medicaid  Patient  and  Program 
Protection  Act  of  1987,  Pub.  L.  100-93. 
These  authorities  have  been  delegated  to 
the  Inspector  General  for 
implementation.  42  CFR  1001.1901 
implements  Executive  Order  12549 
which  provides  that  debarments, 
suspensions,  and  other  exclusionary 
actions  taken  by  any  Federal  agency  will 
have  govemmentwide  effect  wi\h 
respect  to  all  nonprocurement  programs. 
Specifically,  42  CFR  1001.1901  makes 
clear  that  exclusions  from  Medicare  and 
State  health  care  programs  under  Title 
XI  of  the  Social  Security  Act,  42  U.S.C. 
1320a-7,  are  also  apphcable  with 
respect  to  "all  other  Federal 
nonprocurement  programs." 

With  the  enactment  of  the  Federal 
Acquisition  Streamlining  Act  of  1994 
(FASA).  Pub.  L.  103-355.  Congress 
mandated  and  expanded  the 
govemmentwide  effect  of  debarments, 
susptensions,  and  other  exclusionary 
actions  to  procurement  as  well  as 
nonprocurement  programs.  In  addition 
to  the  amendments  to  the  Cc  unon  Rule 
which  the  enactment  of  FASA 
necessitates,  we  are  also  taking  this 
opportunity  to  codify  in  the 
Department's  adoption  of  the  Common 
Rule,  the  Department's  policy  that 
exclusions  imposed  under  Title  XI  of 
the  Social  Seciu"ity  Act  have  the  same 
govemmentwide  effect  as  debarments 
initiated  under  the  Common  Rule,  and 
shall  be  recognized  and  given  effect,  not 
only  for  all  Departmental  programs,  but 
also  for  all  other  Executive  Branch 
procurement  and  nonprocurement 
programs  and  activities.  Moreover, 
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because  full  due  process  is  provided 
under  the  statute  and  the  implementing 
regulations  for  those  excluded  imder 
Title  XI.  including  the  right  to  an 
administrative  hearing  and  judicial 
review,  additional  due  process  under 
the  Common  Rule  is  not  necessary  nor 
available  to  excluded  individuals  and 
entities  beyond  that  set  forth  in  42  CFR 
Parts  1001  and  1005. 

List  of  Subjects  in  45  OK  Part  76 

Administrative  practice  and 
procedure.  Contract  programs.  Grant 
programs. 

Dated:  June  5. 1995. 
Domui  A.  ShalaU. 
Secretary. 

Title  45  of  the  Code  of  Federal 
Regulations,  part  76  is  amended  as 
follows. 

PART  76— QOVERNMENTWIDE 
DEBARMENT  AND  SUSPENSION 
(NONPROCUREMENT)  AND 
QOVERNMENTWIDE  REQUIREMENTS 
FOR  DRUO-FREE  WORKPLACE 
(GRANTS) 

1.  The  authority  for  part  76  is  revised 
to  read  as  follows: 

Antlnrity:  5  U.S.C  301;  41  U.S.C  701  et 
seq.;  Sec.  2455,  Pub.  L  103-355. 108  Stat 
3327  (31  U.S.C  6101  note;  E.O.  12549.  3 
CFR.  1986  Comp..  p.  189;  E.O.  12689,  3  CFK, 
1989Comp.,p.  235. 

2.  Section  76.100  is  revised  as  set 
forth  at  the  end  of  the  common 
preamble. 

3.  Sections  76.105  and  76.110  are 
amended  as  set  forth  at  the  end  of  the 
common  preamble. 

4.  Sections  76.200,  76.215,  76.220, 
and  76.225  and  Appendices  A  and  B  to 
Part  76  are  revised  as  set  forth  at  the  end 
of  the  common  preamble. 

5.  Section  74.110  is  further  amended 
by  adding  a  new  paragraph  (d)  to  read 
as  follows: 

$74,110    Coverage. 


NATIONAL  SCIENCE  FOUNDATION 

45  CFR  Part  620 

RIN3145-AA28 

FOR  FURTHER  INFORMATION  CONTACT: 

Anita  Eisenstadt.  Assistant  General 
Coimsel,  Office  of  the  General  Counsel. 
703-306-1060. 

List  of  Subjects  in  22  CFR  Part  620 

Administrative  practice  and 
procedure.  Contract  programs.  Grant 
programs. 
Lawrence  Rudolph, 
General  Counsel. 

Title  45  of  the  Code  of  Federal 
Regulations,  part  620  is  amended  as 
follows. 

PART  620-OOVERNMENTW1DE 
DEBARMENT  AND  SUSPENSION 
(NONPROCUREMENT)  AND 
QOVERNMENTWIDE  REQUIREMENTS 
FOR  DRUQ-FREE  WORKPLACE 
(QRANTS) 

1.  The  authority  for  part  620  is  revised 
to  read  as  follows: 

Authority:  41  U.S.C  701  et  seq.:  42  U.S.C 
1870(a);  E.O.  12549,  3  CFR.  1986  Comp.,  p. 
189. 

2.  Section  620.100  is  revised  as  set 
forth  at  the  end  of  the  common 
preamble. 

3.  Sections  620.105  and  620.110  are 
amended  as  set  forth  at  the  end  of  the 
common  preamble. 

4.  Sections  620.200,  620.215,  620.220, 
and  620.225  and  Appendices  A  and  B 
to  Part  620  are  revised  as  set  forth  at  the 
end  of  the  common  preamble. 

aiLUNO  COOfc  7t6«-ei-M 


(d)  Relationship  to  Medicare  and 
State  Health  Care  Program  Exclusions. 
Any  exclusion  from  Medicare  and  State 
health  care  program  participation  by 
HHS  under  Title  XI  of  the  Social 
Security  Act,  42  U.S.C.  1320a-7,  (see 
also  42  CFR  1001.1901)  on  or  after 
August  25, 1995  shall  be  recognized  by 
and  effective,  not  only  for  all  HHS 
programs,  but  also  for  all  other 
Executive  Branch  procurement  and 
nonprocurement  activities. 

BILUNQ  CODE:  41S0-04-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

National  Endowment  for  ttw  Arts 

45  CFR  Part  1154 
RIN  3135-nAA12 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
E)onna  DiRicco.  Acting  Grants  Officer, 
National  Endowment  for  the  Arts.  (202) 
682-5403. 

List  of  Subjects  in  45  CFR  Part  1154 

Administrative  practice  and 
procedure.  Contract  programs.  Drug 
abuse.  Grant  programs,  Loan  programs. 
Reporting  and  recordkeeping 
requirements. 
Laurence  Baden, 
Deputy  Chairman  for  Management. 

Title  45  of  the  Code  of  Federal 
Regulations,  Part  1154  is  amended  as 
follows. 


PART  1154-OOVERNMENTWIDE 
DEBARMENT  AND  SUSPENSK>N 
(NONPROCUREMENT)  AND 
QOVERNMENTWIDE  REQUIREMENTS 
FOR  DRUQ-FREE  WORKPLACE 
(QRANTS) 

1.  The  authority  for  part  1154  is 
revised  to  read  as  follows: 

Authority:  20  U.S.C  959(a)(1);  41  U.S.C 
701  et  seq.;  E.O.  12549,  3  CFR,  1986  comp., 
p.  189. 

2.  Section  1154.100  is  revised  as  set 
forth  at  the  end  of  the  common 
preamble. 

3.  Sections  1154.105  and  1154.110  are 
amended  as  set  forth  at  the  end  of  the 
common  preamble. 

4.  Sections  1154.200, 1154.215. 
1154.220,  and  1154.225  and  Appendices 
A  and  B  to  Part  1154  are  revised  as  set 
forth  at  the  end  of  the  common 
preamble. 

BNJJNQ  COOE  7SS7-01-M 


National  Endowment  for  the 
Humanities 

45  CFR  Part  1169 

RIN  3136-nAA20 

FOR  FURTHER  INFORMATION  CONTACT: 

David  C.  Fisher.  Deputy  General 

Counsel,  National  Endowment  for  the 

Himianities,  Room  530,  Washington,  DC 

20506.  (202)  606-8322. 

List  of  Subjects  in  45  CFR  Part  1169 

Administrative  practice  and 
procedure.  Contract  programs,  Drug 
abuse.  Grant  programs.  Loan  programs, 
Reporting  and  recordkeeping 
requirements. 
Sheldon  Hackney, 
Qtainnan. 

Title  45  of  the  Code  of  Federal 
Regulations,  part  1169  is  amended  as 
follows. 

PART  1169-QOVERNMENTWIDE 
DEBARMENT  AND  SUSPENSION 
(NONPROCUREMENT)  AND 
QOVERNMENTWIDE  REQUIREMENTS 
FOR  DRUG-FREE  WORKPLACE 
(QRANTS) 

1.  The  authority  for  part  1169  is 
revised  to  read  as  follows. 

Authority:  20  U.S.C.  959(a)(1);  41  U.S.C. 
701  et  seq.;  E.O.  12549,  3  CFR,  1986  Comp., 
p.  189;  EO.  12689,  3  CFR,  1989  Comp.,  p. 
235. 

2.  Section  1169.100  is  revised  as  set 
forth  at  the  end  of  the  common 
preamble. 

3.  Sections  1169.105  and  1169.110  are 
amended  as  set  forth  at  the  end  of  the 
common  preamble. 
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4.  Sections  1169.200. 1169.215, 
1169.220  and  1169.225  and  Appendices 
A  and  B  to  Part  1169  are  revised  as  set 
froth  at  the  end  of  the  common 
preamble. 

BILUNQ  CODE  703«-O1-M 


INSTITUTE  OF  MUSEUM  SERVICES 

45  CFR  Part  1185 

FOR  FURTHER  INFORMATION  CONTACT: 
Rebecca  Danvers,  Program  Director, 
202-606-8539. 

List  of  subjects  in  45  CFR  Part  1185 

Administrative  practice  and 
procedure.  Contract  programs,  Drug 
abuse,  Grant  programs.  Loan  programs, 
Reporting  and  recordkeeping 
requirements. 
Diane  B.  Frankel, 
Director. 

Title  45  of  the  Code  of  Federal 
Regulations,  Part  1185  is  amended  as 
follows. 

PART  1185— QOVERNMENTWIDE 
DEBARMENT  AND  SUSPENSION 
(NONPROCUREMENT)  AND 
QOVERNMENTWIDE  REQUIREMENTS 
FOR  DRUQ-FREE  WORKPLACE 
(QRANTS) 

1.  The  authority  for  part  1185  is 
revised  to  read  as  follows: 

Aodiority:  20  U.S.C.  961-968;  41  U.S.C. 
701  et  seq.;  E.O.  12549,  3  CFR.  1986  Comp.. 
p.  189. 

2.  Section  1185.100  is  revised  as  set 
forth  at  the  end  of  the  common 
preamble. 

3.  Sections  1185.105  and  1185.110  are 
amended  as  set  forth  at  the  end  of  the 
common  preamble. 

4.  Sections  1185.200, 1180.215, 
1190.220,  and  118.225  and  Appendices 
A  and  B  to  Part  1185  are  revised  as  set 
forth  at  the  end  of  the  common 
preamble. 

BUJJNQCOOE  703»-01-M 


CORPORATK>N  FOR  NATK>NAL  AND 
COMMUNITY  SERVKE 

45  CFR  Part  2542 

RIN3045-AA11 

FOR  FURTHER  INFORMATION  CONTACT: 
Niichael  Kenefick,  Director  of  Grants 
and  Contracts,  202-606-5000  ext.  101. 


List  of  Subjects  in  45  CFR  Part  2542 

Administrative  practice  and 
procedure.  Contract  programs. 
Government  contracts.  Grant  programs. 
Gary  Kowalczyk, 
Acting  Chief  Financial  Officer. 

Title  45  of  the  Code  of  Federal 
Regulations,  part  2542  is  amended  as 
follows. 

PART  2542-OOVERNMENTWIDE 
DEBARMENT  AND  SUSPENSION 
(NONPROCUREMENT)  AND 
QOVERNMENTWIDE  REQUIREMENTS 
FOR  DRUQ-FREE  WORKPLACE 
(QRANTS) 

1.  The  authority  for  part  2542 
continues  to  read  as  follows: 


Authority:  42  U.S.C.  12501  et  seq. 


2.  Section  2542.10 


.100]  is 


revised  as  set  forth  at  the  end  forth  at 
the  end  of  the  common  preamble. 

3.  Sections  2542.20  [ .105) 

and  2542.30  [ .110)  are 

amended  as  set  forth  at  the  end  of  the 
common  preamble. 

4.  Sections  2542.100  [ .2001, 

2542.130  [ 


L 


[ .215],  2542.140 

.220),  and  2542.150  [ 


.225)  and  Appendices  A  and  B  to  Part 
2542  are  revised  as  set  forth  at  the  end 
of  the  common  preamble. 

5.  Section  2542.10  is  further  amended 
in  paragraph  (b)(3)  by  removing 

"§ .105"  and  adding 

"§  2542.20"  in  its  place. 

6.  Section  2542.100  is  further 
amended  in  paragraph  (a)  by  removing 
"§ .215"  and  adding 

"§  2542.130"  in  its  place  and  in 

paragraph  (c)  by  removing  "% 

.110(a)(l)(ii)"  and  adding 

"§  2542.30(a)(l)(ii)"  in  its  place. 

7.  Section  2542.130  is  further 

amended  by  removing  "§ .200" 

and  "§ .505(a)"  and  adding 

"§  2542.100"  and  "§  2542.410(a)". 
respectively. 

8.  Section  2542.140  is  further 
amended  in  paragraph  (b)  by  removing 
"§ .215"  and  adding 

"§  2542.130"  in  its  place. 

9.  Section  2542.150  is  further 
amended  in  paragraph  (a)  by  removing 

"S .215  or  §__ .220"  and 

adding  "§  2542.130"  or  §  2542.140"  in 
its  place. 

BILLING  CODE  606*  28  M 


DEPARTMENT  OF  TRANSPORTATK>N 
Office  of  the  Secretary 
49  CFR  Part  29 

R1N210&-AC2S 

ACTION:  Interim  final  rule  with  an 
opportunity  to  comment. 

DATES:  This  interim  final  rule  is 
eHiective  August  25, 1995.  Comments 
should  be  received  by  July  26,  1995. 
Late  filed  comments  will  be  considered 
to  the  extent  practicable. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
B.  Larsen,  Office  of  the  General  Counsel, 
C-10,  Room  10102,  (202)  366-9161,  or 
Ladd  Hakes,  Office  of  Acquisition  and 
Grants  Management,  M-62,  Room  9401, 
(202)  366-4268,  Department  of 
Transportation,  400  Seventh  Street, 
S.W.,  Washington,  D.C.  20590. 

ADDITIONAL  SUPPLEMENTARY  INFORMATION: 

Background 

The  Department  of  Transportation's 
implementation  of  the  govemmentwide 
common  rule  adds  a  requirement  for 
reciprocity  between  procurement  and 
nonprocurement  debarment  and 
suspension  actions. 

The  Department's  rule  is  interim  final 
because  the  Department  did  not  clear 
the  govemmentwide  Notice  of  Proposed 
Rule  Making  (NPRM)  in  time  for 
publication.  For  the  sake  of  uniformity 
and  to  avoid  confusion,  the  Department 
now  needs  to  join  in  the 
govemmentwide  rule. 

The  Department  of  Transportation  is 
responsible  for  administering  both 
procurement  and  nonprocurement 
debarment  and  suspension  actions. 
Prior  to  October  1, 1994,  the  individual 
DOT  Operating  Administrations 
administered  both  procurement  and 
nonprociu^ment  actions.  Beginning 
October  1, 1994,  the  DOT  Office  of 
Acquisition  and  Grant  Management 
became  responsible  for  administering 
procurement  actions. 

List  of  Subjects  in  49  CFR  Part  29 

Administrative  practice  and 
procedure.  Contract  programs.  Drug 
abuse,  Grant  programs,  Loan  programs. 
Reporting  and  recordkeeping 
requirements. 
FedericoPena, 
Secretary  of  Transportation. 

Title  49  of  the  Code  of  Federal 
Regulations,  part  29  is  amended  as 
follows. 
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PART  29-QOVERNMENTWIDE 
DEBARMENT  AND  SUSPENSION 
(NONPROCUREMENT)  AND 
QOVERNMENTWIDE  REQUIREMENTS 
FOR  DRUG-FREE  WORKPLACE 
(GRANTS) 

1 .  The  authority  for  part  29  is  revised 
to  read  as  follows: 

Authority:  41  U.S.C  701  etseq..  49  U.S.C 
322(a);  E.O.  12549.  3  CFR.  1986  Comp..  p. 
189. 

2.  Section  29.100  is  revised  as  set 
forth  at  the  end  of  the  common 
preamble. 

3.  Sections  29.105  and  29.110  are 
amended  as  set  forth  at  the  end  of  the 
common  preamble 

4.  Sections  29.200.  29.215.  29.220. 
and  29.225,  and  Appendices  A  and  B  to 
Part  29  are  revised  as  set  forth  at  the  end 
of  the  common  preamble. 

IFR  Doc  95-14725  Filed  6-23-95;  8:45  am] 

MJJNOCOOC  4W0-«»-M 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  9,  22,  28,  44,  and  52 
[FAC  90-28;  FAR  Case  94-801} 
RIN9000-AG22 

Federal  Acquisition  Regulation; 
Debarment,  Suspension,  and 
Ineligibiiity  (Ethics) 

AQENOES:  Department  of  Defense  pOD). 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Final  rule. 

SUMMARY:  This  final  rule  is  issued 
pursuant  to  the  Federal  Acquisition 
Streamlining  Act  of  1994.  Public  Law 
103-355  (the  Act).  The  Federal 
Acquisition  Regulatory  Council  is 
amending  the  Federal  Acquisition 
Regulation  (FAR)  to  reflect  the  policy  of 
ensuring  that  suspensions,  debarments, 
and  other  exclusions  from  procurement 
and  nonprocurement  activities  receive 
reciprocal  Government-wide  effect  as 
directed  by  Executive  Order  (E.O.) 
12689,  dated  August  16.  1989,  and 
Section  2455,  Uniform  Suspension  and 
Debarment,  of  the  Act.  This  regulatory 
action  was  subject  to  Office  of 
Management  and  Budget  review  under 
Executive  Order  12866.  dated 
September  30. 1993. 
EFFECTIVE  DATE:  August  25.  1995. 


FOB  FURTHER  INFORMATION  CONTACT:  Mr. 
Julius  Rothlein.  Ethics  Team  Leader,  at 
(703)  697-4349  in  reference  to  this  FAR 
case.  For  general  information,  contact 
the  FAR  Secretariat,  Room  4037.  GS 
Building.  Washington,  DC  20405.  (202) 
501-4755.  Please  cite  FAC  90-28,  FAR 
case  94-801. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

The  Federal  Acquisition  Streamlining 
Act  (FASA)  of  1994,  Pub.  L.  103-355 
(the  Act),  provides  authorities  that 
streamline  the  acquisition  process  and 
minimize  burdensome  Government- 
unique  requirements.  Major  changes  in 
the  acquisition  process  as  a  result  of  the 
Act's  implementation  include  changes 
in  the  areas  of  Commercial  Item 
Acquisition.  Simplified  Acquisition 
Procedures,  the  Truth  in  Negotiations 
Act,  and  introduction  of  the  Federal 
Acquisition  Computer  Network 
(FACNET).  In  order  to  promptly  achieve 
the  benefits  of  the  provisicms  of  the  Act, 
the  Government  is  issuing 
implementing  regulations  on  an 
expedited  basis. 

FAR  case  94-801  originated  because 
Section  2455  of  Public  Law  103-355 
was  enacted  to  remedy  the  current 
situation  where  suspensions, 
debarments,  and  other  exclusions  from 
procurement  and  nonprocurement 
activities  do  not  have  reciprocal 
Government-wide  effect.  The  concept  of 
reciprocity  for  procurement  and 
nonprocurement  suspension  and 
debarment  actions  is  not  new.  Since 
August  1989  there  has  been  an  effort  to 
do  by  executive  order  (i.e.,  E.O.  12689), 
what  section  2455  now  prescribes  by 
law.  That  earlier  effort  was  worked  on 
by  a  committee  known  as  the 
"Interagency  Committee  on  Debarment 
and  Suspension."  This  Interagency 
Committee  is  made  up  of  16  of  the 
Federal  executive  agencies  that  impose 
nonprociu^ment  suspensions  and 
debarments.  By  October  1994  the 
agencies  in  an  ad  hoc  group  reached 
agreement  on  the  language  that  would 
implement  the  concept  of  reciprocity 
and  be  consistent  with  the  principles  of 
the  National  Performance  Review.  The 
language  in  FAR  9,401,  Apphcability, 
has  been  coordinated  with  the  ad  hoc 
group  of  agencies.  The  changes  to  the 
procurement  and  nonprocurement  rules 
implement  Section  2455  and  E.O.  12689 
by  ensuring  that  suspensions, 
debarments,  and  other  exclusions  from 
prociu^ment  and  nonprocurement 
activities  have  reciprocal  Government- 
wide  effect. 


B.  Regulatory  Flexibility  Act 

The  Department  of  Defense,  the 
General  Services  Administration,  and 
the  National  Aeronautics  and  Space 
Administration  certify  that  this  final 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  imder  the 
Regulatory  Flexibility  Act.  5  U.S.C.  601, 
et  seq.,  because  only  a  very  small 
percentage  of  Federal  contractors  are 
debarred  or  suspended. 

C  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
FAR  do  not  impose  recordkeeping  or 
information  collection  requirements,  or 
collections  of  information  from  offerors, 
contractors,  or  members  of  the  pubhc 
which  require  the  approval  of  the  Office 
of  Management  and  Budget  under  44 
U.S.C,  3501.  ef  seq. 

D.  Public  Comments 

A  proposed  rule  was  published  on 
December  20. 1994.  at  59  FR  65623.  Ten 
substantive  comments  were  received 
from  six  commenters.  The  FASA 
Implementation  Team  fully  considered 
all  comments  received.  However,  no 
changes  to  the  case  were  considered 
necessary  as  a  result  of  the  public 
comments.  The  team's  full  analysis  and 
disposition  of  the  comments  may  be 
obtained  from  the  FAR  Secretariat.  The 
most  significant  comment  and  its 
disposition  follows: 

Comment:  One  commenter 
recommended  the  deletion  of  the 
category  "proposed  for  debarment"  from 
the  FAR  procxireraent  procedures,  in 
order  to  ensure  consistency  with  the 
nonprocurement  rule  which  does  not 
place  that  category  on  the  GSA  List  of 
Parties  Excluded  from  Federal 
Proou^ment  and  Nonpnxnirement 
Programs. 

Response:  Disagree.  The  agencies  do 
not  believe  there  is  a  need  to  change  the 
rule  so  that  the  effect  of  a  proposed 
debarment  is  the  same  under  both 
debarment  and  suspension  systems.  The 
request  to  make  the  two  rules  the  same 
on  this  matter  misconstrues  the  purpose 
and  effect  of  the  reciprocity  effort. 

The  purpose  of  the  proposed 
reciprocity  rule  is  to  ensure  that,  once 
one  agency  takes  action  to  exclude  a 
person  and  that  person  is  placed  on  the 
List  of  Parties  Excluded  from  Federal 
Procurement  and  Nonprocurement 
Programs,  all  agencies  will  honor  that 
determination.  In  deciding  whether  to 
take  an  action  to  exclude  a  person,  the 
agency  considers  whether  a  person's 
present  responsibility  is  affected  such 
that  the  person  poses  a  risk  to  the 
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Federal  Government.  It  was  not  the 
intent  that  the  decision  to  give 
reciprocity  would  require  the  agencies 
to  change  the  two  debarment  and 
suspension  systems  and  establish 
identical  procedures  for  excluding 
persons  under  both  the  FAR  and  the 
Common  Rule. 

Finally,  to  ensure  uniformity  with  the 
Nonprociuement  Common  Rule 
(pubhshed  at  59  FR  65607.  December 
20. 1994).  other  technical  changes  were 
made  to  section  9.401. 

List  of  Subjects  in  48  CFR  Parts  9,  22, 
28, 44,  and  52 

Government  prociuement. 

Dated:  May  30. 1995. 
Capt.  Barry  L.  Cohen,  SC,  USN, 

Project  Manager  for  the  Implementation  of 
the  Federal  Acquisition  Streamlining  Act  of 
1994. 

Federal  Acquisition  Circular 

Federal  Acquisition  Circular  (FAC) 
90-28  is  issued  under  the  authority  of 
the  Secretary  of  Defense,  the 
Administrator  of  General  Services,  and 
the  Administrator  for  the  National 
Aeronautics  and  Space  Administration. 

Unless  otherwise  specified,  all 
Federal  Acquisition  Regulation  (FAR) 
and  other  directive  material  contained 
in  FAC  90-28  is  effective  August  25. 
1995. 

Eleanor  R.  Spector, 
Director,  Defense  Procurement. 
Ada  M.  Ustad. 

Associate  Administrator  for  Acquisition 
Policy,  General  Services  Administration. 
Tom  Luedtke, 

Deputy  Associate  Administrator  for 
Procurement.  NASA.  May  18. 1995. 

Therefore,  48  CFR  Parts  9,  22,  28.  44. 
and  52  are  amended  as  set  forth  below: 

1.  The  authority  citation  for  48  CFR 
Parts  9.  22,  28,  44.  and  52  continues  to 
read  as  follows: 

Authority:  40  U.S.C.  486(c);  10  U.S.C. 
chapter  137;  and  42  U.S.C.  2473(c). 

PART  9-CONTRACTOR 
QUAUFICATIONS 

2  '^•>rtion  9.105-l(c)(l)  is  revised  to 
rea-i  dv  follows: 

9.105-1    Obtaining  Infonnation. 

***** 

--(c)*  •• 

(1)  The  List  of  Parties  Excluded  from 
Federal  Procurement  and 
Nonprocurement  Programs  maintained 
in  accordance  with  subpart  9.4. 
***** 

3.  Section  9.207(a)(9)  is  revised  to 
read  aS  follows: 


9.207    Cttanges  In  status  regarding 
quallftcation  requirements. 

•        •        *        *        • 

(a)  •  •  • 

(9)  The  source  is  on  the  List  of  Parties 
Excluded  from  Federal  Procurement  and 
Nonprocurement  Programs  (see  subpart 
9.4);  or 
***** 

4.  Section  9.401  is  revised  to  read  as 
follows: 

9.401    Applicability. 

In  accordance  with  Public  Law  103- 
355.  SecUon  2455  (31  U.S.C.  6101, 
note),  and  Executive  Order  12689.  any 
debarment,  suspension  or  other 
Government-wide  exclusion  initiated 
imder  the  Nonprocurement  Common 
Rule  implementing  Executive  Order 
12549  on  or  after  August  25,  1995  shall 
be  recognized  by  and  effective  for 
Executive  Branch  agencies  as  a 
debarment  or  suspension  under  this 
subpart.  Similarly,  any  debarment, 
suspension,  proposed  debarment  or 
other  Government-wide  exclusion 
initiated  on  or  after  August  25, 1995 
under  this  subpart  shall  also  be 
recognized  by  and  effective  for  those 
agencies  and  participants  as  an 
exclusion  under  the  Nonprociuement 
Common  Rule. 

5.  Section  9.403  is  amended  by 
removing  the  definition  Parties 
Excluded  from  Procurement  Programs 
and  adding,  in  alphabetical  order,  the 
definitions  List  of  Parties  Excluded  from 
Federal  Procurement  and 
Nonprocurement  Programs  and 
Nonprocurement  Common  Rule  to  read 
as  follows: 

9.403    Definitions. 

***** 

List  of  Parties  Excluded  from  Federal 
Procurement  and  Nonprocurement 
Programs  means  a  list  compiled, 
maintained  and  distributed  by  the 
General  Services  Administration  (GSA) 
containing  the  names  and  other 
information  about  parties  debarred, 
suspended,  or  voluntarily  excluded 
imder  the  Nonprocurement  Common 
Rule  or  the  Federal  Acquisition 
Regulation,  parties  who  have  been 
proposed  for  debarment  under  the 
Federal  Acquisition  Regulation,  and 
parties  determined  to  be  ineligible. 

Nonprocurement  Common  Rule 
means  the  procedures  used  by  Federal 
Executive  Agencies  to  suspend,  debar, 
or  exclude  individuals  or  entities  from 
participation  in  nonprocurement 
transactions  imder  &cecutive  Order 
12549.  Examples  of  nonprocurement 
transactions  are  grants,  cooperative 
agreements,  scholarships,  fellowships, 
contracts  of  assistance,  loans,  loan 


guarantees,  subsidies,  insiuance, 
payments  for  specified  use,  and 
donation  agreements. 

***** 

6.  Section  9.404  is  amended — 

— by  revising  the  section  heading  to 

read  as  set  forth  below; 
— by  revising  paragraphs  (a)(1).  (b) 

introductory  text,  (c)(5).  (d) 

introductoiy  text,  (d)(3);  and 
— in  paragraph  (c)(3)  by  removing  the 

word  "consolidated".  The  revised  text 

reads  as  follows: 

9.404  List  of  Parties  Excluded  from 
Federal  Procurement  and  Nonprocurement 
Programs. 

(a)  •  *  • 

(1)  Compile  and  maintain  a  current 
list  of  all  parties  debarred,  suspended, 
proposed  for  debarment,  or  declared 
ineligible  by  agencies  or  by  the  General 
Accounting  Office; 
***** 

(b)  The  List  of  Parties  Excluded  from 
Federal  Procurement  and 
Nonprocurement  Programs  shall 
indicate — 

***** 

(c)  *  •  * 

(5)  Establish  procedures  to  provide  for 
the  effective  use  of  the  List  of  Parties 
Excluded  from  Federal  Procurement  and 
Nonprocurement  Programs,  including 
internal  distribution  thereof,  to  ensure 
that  the  agency  does  not  soUcit  offers 
from,  award  contracts  to.  or  consent  to 
subcontracts  with  contractors  on  the 
List  of  Parties  Excluded  from  Federal 
Procurement  and  Nonprocurement 
Programs,  except  as  otherwise  provided 
in  this  subpart;  and 
***** 

(d)  Information  on  the  List  of  Parties 
Excluded  from  Federal  Procurement  and 
Nonprociu^ment  Programs  is  available 
as  follows: 

***** 

(3)  A  telephone  inquiry  service  to 
answer  general  questions  about  entries 
on  the  List  of  Parties  Excluded  from 
Federal  Procurement  and 
Nonprocurement  Programs  is  also 
available  by  calling  GSA  at  (202)  501- 
4873  or  501-4740.  The  inquiry  will  be 
answered  within  one  working  day. 

9.405  [Amended] 

7.  Section  9.405  is  amended — 
— in  paragraph  (b)  by  removing  the 

phrase  "Parties  Excluded  from 
Procurement  Programs"  and  inserting 
in  its  place  "List  of  Parties  Excluded 
from  Federal  Procurement  and 
Nonprocurement  Programs"; 
— in  paragraph  (d)(1)  by  removing  the 
phrase  "Procurement  Programs"  and 
inserting  in  its  place  "Federal 
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Procurement  and  Nonprocurement 
Programs". 

9.405-2    [Amandad] 
8.  Section  9.405-2  is  amended— 

— in  the  third  sentence  of  paragraph  (b) 
introductory  text  by  removing  the 
phrase  "parties'  inclusion  on  the  list 
of  Parties  Excluded  from  Procurement 
Programs"  and  inserting  in  its  place 
"party's  inclusion  on  the  List  of 
Parties  Excluded  from  Federal 
Procurement  and  Nonprocurement 
Programs"; 

—in  paragraphs  (b)(2)  and  (b)(3)  by 
removing  the  phrasa  "Ust  of  Parties 
Excluded  from  Procurement 
Programs"  and  inserting  in  its  place 
"List  of  Parties  Excluded  from  Federal 
Procurement  and  Nonprocurement 
Programs". 

PART  22— APPUCATION  OF  LABOR 
LAWS  TO  GOVERNMENT 
ACQUISITIONS 

22.1025    [AmeiKtod] 

9.  Section  22.1025  is  amended  in  the 
first  sentence  by  removing  the  phrase 


"lists  of  Parties  Excluded  from  Federal 
Pnxmrement  or"  and  inserting  in  its 
place  "List  of  Parties  Excluded  from 
Federal  Procurement  and". 

PART  28— BONDS  AND  INSURANCE 
28.203-7    [Amended] 

10.  Section  28.203-7  is  amended  in 
paragraphs  (c)  and  (d)  by  removing  the 
phrase  "list  entitled  Parties  Excluded 
from  Prociu^ment  Programs"  and 
inserting  in  its  place  "List  of  Parties 
Excluded  from  Federal  Procurement  and 
Nonprocurement  Programs". 

PART  44— SUBCONTRACTING 
POLICIES  AND  PROCEDURES 

44.202-2    [Amended] 

11.  Section  44.202-2  is  amended  in 
paragraph  (a)(13)  by  removing  the 
phrase  "Consohdated  List  of  Debarred, 
Suspended,  and  Ineligible  Contractors" 
and  inserting  in  its  place  "List  of  Parties 
Excluded  from  Federal  Prooirement  and 
Nonprocurement  Programs". 


44.303    [Amended] 

12.  Section  44.303  is  amended  in 
paragraph  (c)  by  removing  the  phrase 
"Ust  of  Parties  Excluded  from 
Procurement  Programs"  and  inserting  in 
its  place  "List  of  Parties  Excluded  from 
Federal  Procvu^ment  and 
Nonprocurement  Programs". 

PART  52-SOLICrrATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

52.209-6    [Amended] 

13.  Section  52.209-6  is  amended  by 
revising  the  date  in  the  heading  of  the 
clause  to  read  "(AUG  1995)"  and  in 
paragraphs  (c)  introductory  text,  (c)(2), 
and  (c)(3)  by  removing  the  phrase 
"ProcuJtement  Programs"  and  inserting 
in  its  place  "Federal  Procurement  and 
Nonprocurement  Programs". 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

TTm  Tw«nty-Nln«  Palms  Band  of 
Mission  Indians  Uquor  Control 
Ordinance 

AGENCY:  Bureau  of  Indian  Afiiairs, 

Interior. 

action:  Notice. 

summary:  This  notice  is  published  in 
accordance  with  authority  delegated  by 
the  Secretary  of  the  Interior  to  the 
Assistant  Sectelaiy — Indian  Affaire  by 
209  DM8,  and  in  accordance  with  the 
Act  of  August  15, 1953.  67  Stat  586. 18 
U.S.C.  1161. 1  certify  that  the  Twenty- 
Nine  Palms  Band  of  Mission  Indians 
Liquor  Ordinance  was  duly  adopted  by 
the  Twenty-Nine  Palms  Band  of  Mission 
Indians  on  October  6, 1994.  and 
amended  twice,  by  resolution  No. 
950608  of  June  8.  1995,  and  by 
resolution  No.  950615A  of  June  15. 
1995.  The  Ordinance  provides  for  the 
regulation,  distribution,  possession, 
sale,  and  consumptiomof  liquor  on 
lands  held  in  trust  belonging  to  the 
Twenty-Nine  Palms  Band  of  Mission 
Indians. 

DATES:  This  ordinance  is  effective  as  of 
Jime  26. 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Chief.  Branch  of  Judicial  Services. 
Division  of  Tribal  Government  Services, 
1849  C  Street,  NW.,  MS  2611-MIB. 
Washington,  DC  20240-4001;  telephone 
202/208-^400. 

SUPPLEMENTARY  INFORMATION:  The 
Twenty-Nine  Palms  Band  of  Mission 
Indians  Liquor  Control  Ordinance  is  to 
read  as  follows: 

Liquor  Ordinance  of  the  Twenty-Nine 
Palms  Band  of  Mission  Indians 

Chapter  I — Introduction 

101.  Title.  This  ordinance  shall  be 
known  as  the  "Liquor  ordinance  of 
the  Twenty-Nine  Palms  Band  of 
Mission  Indians." 

102.  Authority.  This  ordinance  is 
enacted  pureuant  to  the  Act  of 
August  15. 1953  (Pub.  L.  83-277.  67 
Stat.  588, 18  U.S.C.  1161)  and 
Article  6A(5)  of  the  Twenty-Nine 
Palms  Band  of  Mission  Indians 
Articles  of  Association. 

103.  Purpose.  The  purpose  of  this 
ordinance  is  to  regulate  and  control 
the  possession  and  sale  of  liquor  on 
the  Twenty-Nine  Palms  Indian 
Reservation.  The  enactment  of  a 
tribal  ordinance  governing  liquor 
possession  and  sale  on  the 
reservation  will  increase  the  ability 
of  the  tribal  government  to  control 


reservation  liquor  distribution  and 
possession,  and  at  the  same  time 
will  provide  an  important  source  of 
revenue  for  the  continued  operation 
and  strengthening  of  the  tribal 
government  and  the  delivery  of 
tribal  government  services. 

Chapter  B— Definitions 

201.  As  used  in  this  ordinance,  the 
follov«ring  words  shall  have  the 
following  meanings  unless  the 
context  clearly  requires  otherwise. 

202.  "Alcohol."  Means  that  substance 
known  as  ethyl  alcohol,  hydrated 
oxide  of  ethyl,  or  spirit  of  wine 
which  is  commonly  produced  by 
the  fermentation  or  distillation  of 
grain,  starch,  molasses,  or  sugar,  or 
other  substances  including  all 
dilutions  of  this  substance. 

203.  "Alcoholic  Beverage."  Is 
synonymous  with  the  term 
"Liquor"  as  defined  in  Section  208 
of  this  Chapter. 

204.  "Bar."  Means  any  establishment 
with  special  space  and 
accommodations  for  sale  by  the 
glass  and  for  consumption  on  the 
premises  of  beer,  as  herein  defined. 

205.  "Beer."  Means  any  beverage 
obtained  by  the  alcoholic 
fermentation  of  an  infusion  or 
decoction  of  pure  hops,  or  pure 
extract  of  hops  and  pure  barley  malt 
or  other  wholesome  grain  of  cereal 
in  piu«  water  containing  not  more 
thui  four  percent  of  alcohol  by 
volume.  For  the  purposes  of  this 
title,  any  such  beverage,  including 
ale,  stout,  and  porter,  containing 
more  than  four  percent  of  alcohol 
by  weight  shall  be  referred  to  as 
"strong  beer." 

206.  "Conunittee."  Means  the  Business 
Conunittee  of  the  Twenty-nine 
Palms  Band  of  Mission  Indians. 

207.  "General  Council."  Means  the 
general  council  of  the  Twenty-nine 
Palms  Band  of  Mission  Indians 
which  is  composed  of  the  voting 
membership  of  the  Tribe  as  a 
whole. 

208.  "Liquor."  Includes  the  four 
varieties  of  liquor  herein  defined 
(alcohol,  spirits,  wine  and  beer), 
and  all  fermented  spirituous, 
vinous,  or  malt  liquor  or 
combination  thereof,  and  mixed 
liquor,  or  otherwise  intoxicating; 
and  every  liquid  or  solid  or 
semisolid  or  other  substance, 
patented  or  not,  containing  alcohol, 
spirits,  wine  or  beer,  and  all  drinks 
or  drinkable  liquids  and  all 
preparations  or  mixtuires  capable  of 
human  consumption  and  any 
liquid,  semisolid,  solid,  or  other 
substances,  which  contain  more 


than  one  percent  of  alcohol  by 
weight  shall  be  conclusively 
deemed  to  be  intoxicating. 

209.  "Liquor  Store."  Means  any  store  at 
which  Liquor  is  sold  and,  for  the 
purposes  of  this  ordinance, 
including  stores  only  a  portion  of 
which  are  devoted  to  sale  of  liquor 
or  beer. 

210.  "Malt  Liquor."  Means  beer,  strong 
beer,  ale  stout,  and  porter. 

211.  "Package."  Means  any  container  or 
receptade  used  for  holding  liquor. 

212.  "Puolic  Place."  Includes  state  or 
county  or  tribal  or  federal  highways 
or  roads;  bmldings  and  groimds 
used  for  school  purposes;  public 
dance  halls  and  grounds  adjacent 
thereto;  soft  drink  establishment, 
public  buildings,  public  meeting 
halls,  lobbies,  halls  and  dining 
rooms  of  hotels,  restaiu^ts,  theater, 
gaming  facilities,  entertainment 
centers,  store  garages,  and  filling 
stations  which  are  open  to  and/ or 
are  generally  used  by  the  public  and 
to  which  the  public  is  permitted  to 
have  unrestricted  access;  public 
conveyances  of  all  kinds  of 
character;  and  all  other  places  of 
like  or  similar  nature  to  which  the 
general  public  has  unrestricted  right 
of  access,  and  which  are  generally 
used  by  the  public.  For  the 
purposes  of  this  ordinance,  "Public 
Place"  shall  also  include  any 
establishment  other  than  a  single 
family  home  which  is  designed  for 
or  may  be  used  by  more  than  just 
the  owner  of  the  establishment. 

213.  "Reservation."  Means  land  held  in 
trust  by  the  United  States 
Government  for  the  benefit  of  the 
Twenty-nine  Palms  Band  of 
Mission  Indians  (see  also  Tribal 
Land). 

214.  "Sale"  and  "Sell."  Include 
exchange,  barter,  and  traffic;  and 
also  include  the  selling  or 
supplying  or  distributing  by  any 
means  whatsoever,  of  liquor,  or  of 
any  liquid  known  or  described  as 
beer  or  by  any  name  whatsoever 
commonly  used  to  describe  malt  or 
brewed  liquor  or  wine  by  any 
person  to  any  person. 

215.  "Spirits."  Means  any  beverage, 
which  contains  alcohol  obtained  by 
distillation,  including  wines 
exceeding  seventeen  percent  of 
alcohol  by  weight. 

216.  "Tribe."  Means  the  Twenty-nine 
Palms  Band  of  Mission  Indians. 

217.  "Tribal  Land."  Means  any  land 
within  the  exterior  boundaries  of 
the  Reservation  which  is  held  in 
trust  by  the  United  States  for  the 
Tribe  as  a  whole,  including  and 
such  land  leased  to  other  parties. 


218.  "Wine."  Means  any  alcoholic 
beverage  obtained  by  fermentation 
of  fruits  (grapes,  berries,  apples, 
etc.)  or  other  agricultural  product 
containing  sugar,  to  which  any 
saccharine  substances  may  have 
been  added  before,  during  or  after 
fermentation,  and  containing  not 
more  than  seventeen  percent  of 
alcohol  by  weight,  including  sweet 
wines  fortified  with  wine  spirits 
such  as  port,  sherry,  muscatel,  and 
angelica,  not  exceeding  seventeen 
percent  of  alcohol  by  weight. 

219.  "Trust  Account."  Means  the 
account  designated  by  the  tribal 
treasurer  for  deposit  of  proceeds 
from  the  tax  from  the  sfde  of 
alcoholic  beverages. 

220.  "Trust  Agent."  Means  the  tribal 
Chairperson  or  a  designee  of  the 
Chairperson. 

Chapter  M — Powers  of  Enforcement 

301.  Powers.  The  Committee,  in 
furtherance  of  this  ordinance,  shall 
have  the  following  powers  and 
duties: 

a.  To  publish  and  enforce  the  rules 
and  regulations  governing  the  sale, 
manufacture,  and  distribution  of 
alcoholic  beverages  on  the 
Reservation; 

b.  To  employ  managers,  accountants, 
secxirity  pereonnel,  inspectors,  and 
such  other  persons  as  shall  be 
reasonably  necessary  to  allow  the 
Committee  to  perform  its  functions. 
Such  employees  shall  be  tribal 
employees; 

c.  To  issue  hcenses  permitting  the 
sale  or  manufacture  or  distribution 
of  liquor  on  the  Reservation; 

d.  To  hold  hearings  on  violations  of 
this  ordinance  or  for  the  issuance  or 
revocation  of  licenses  hereimder; 

e.  To  bring  suit  in  the  appropriate 
court  to  enforce  this  ordinance  as 
necessary; 

f.  To  determine  and  seek  damages  for 
violation  of  this  ordinance; 

g.  To  make  such  reports  as  may  be 
required  by  the  General  Coimcil; 

h.  To  collect  taxes  and  fees  levied  or 
set  by  the  Committee,  and  to  keep 
accurate  records,  books  and 
accounts;  and 

i.  To  exercise  such  other  powers  as 
are  delegated  by  the  General 
Council. 

302.  Limitation  on  Powers.  In  the 
exercise  of  its  powere  and  duties 
under  this  ordinance,  the 
Committee  and  its  individual 
membere  shall  not  accept  any 
gratuity,  compensation  or  other 
thing  of  value  from  any  liquor 
wholesaler,  retailer,  or  distributor 
or  from  any  licensee. 


303.  Inspection  Rights.  The  premises  on 
which  liquor  is  sold  or  distributed 
shall  be  open  for  inspection  by  the 
Committee  at  all  reasonable  times 
for  the  purposes  of  ascertaining 
whether  the  rules  and  regulations  of 
this  ordinance  are  being  complied 
with. 

Chapter  IV — Sales  of  Liquor 

401.  Licenses  Required.  No  sales  of 
alcoholic  beverages  shall  be  made 
within  the  exterior  boundaries  of 
the  Reservation,  except  at  a  tribally- 
licensed  or  tribally-owned  business 
operated  on  tribal  land  within  the 
exterior  boundaries  of  the 
Reservation. 

402.  Sales  Only  on  Tribal  Land.  All 
liquor  sales  within  the  exterior 
boundaries  of  the  Reservation  shall 
be  on  Tribal  Land,  including  leases 
thereon. 

403.  Sales  for  Cash.  All  liquor  sales 
within  the  Reservation  boundaries 
shall  be  on  a  cash  only  basis  and  no 
credit  shall  be  extended  to  any 
pereon,  organization,  or  entity, 
except  that  this  provision  does  not 
prevent  the  use  of  major  credit 
cards  such  as  Visa,  American 
Express,  etc. 

404.  Sale  for  Personal  Consumption.  All 
sales  shall  be  for  the  personal  use 
and  consiunption  of  the  purchaser. 
Resale  of  any  alcoholic  beverage 
purchased  within  the  exterior 
boundaries  of  the  Reservation  is 
prohibited.  Any  person  who  is  not 
licensed  pursuant  to  this  ordinance 
who  purchases  an  alcoholic 
beverage  within  the  boundaries  of 
the  Reservation  and  sells  it, 
whether  in  the  original  container  or 
not,  shall  be  guilty  of  a  violation  of 
this  ordinance  and  shall  be 
subjected  to  paying  damages  to  the 
Tribe  as  set  forth  herein. 

Chapter  V— Licensing 

501.  Applicable  for  Tribal  Liquor 
License  Requirements.  No  tribal 
license  shall  issue  imder  this 
ordinance  except  upon  a  sworn 
application  filed  wifh  the 
Committee  containing  a  full  and 
complete  showing  of  the  following: 

a.  Satisfactory  proof  that  the  applicant 
is  or  will  be  duly  licensed  by  the 
State  of  California. 

b.  Satisfactory  proof  that  the  applicant 
is  of  good  character  and  reputation 
among  the  people  of  the 
Reservation  and  that  the  applicant 
is  financially  responsible. 

c.  The  description  of  the  premises  in 
which  the  intoxicating  beverages 
are  to  be  sold,  proof  that  the 
applicant  is  the  owner  of  such 


premises,  or  lessee  of  such 
premises,  for  at  least  the  term  of  the 
license. 

d.  Agreement  by  the  applicant  to 
accept  and  abide  by  all  conditions 
of  the  tribal  license. 

e.  Payment  of  $250.00  fee  as 
prescribed  by  the  Committee. 

f.  Satisfactory  proof  that  neither  the 
applicant  nor  the  applicant's  spouse 
has  ever  been  convicted  of  a  felony. 

g.  Satisfactory  proof  that  notice  of  the 
application  has  been  posted  in  a 
prominent,  noticeable  place  on  the 
premises  where  intoxicating 
beverages  are  to  be  sold  for  at  least 
30  days  prior  to  consideration  by 
the  Committee  and  has  been 
published  at  least  twice  in  such 
local  newspaper  serving  the 
commimity  that  may  be  affected  by 
the  license  of  the  Tribal  Chairman 
or  Secretary  may  authorize.  The 
notice  shall  state  the  date,  time,  and 
place  when  the  application  shall  be 
considered  by  the  Committee 
pureuant  to  section  502  of  this 
ordinance. 

502.  Hearing  on  Application  for  Tribal 
Liquor  License.  All  applications  for 
a  tribal  liquor  license  shall  be 
considered  by  the  Conunittee  in 
open  session  at  which  the 
applicant,  his  attorney,  and  any 
person  protesting  the  application 
shall  have  the  ri^t  to  be  present, 
and  to  offer  sworn  oral  or 
dociunentary  evidence  relevant  to 
the  application.  After  the  hearing, 
the  Committee,  by  secret  ballot, 
shall  determine  whether  to  grant  or 
deny  the  application  based  on: 

(1)  Whether  the  requirements  of 
section  501  have  been  met;  and 

(2)  Whether  the  Committee,  in  its 
discretion,  determines  that  granting 
the  license  is  in  the  best  interests  of 
the  Tribe. 

In  the  event  that  the  applicant  is  a . 
member  of  the  General  Council,  or  a 
member  of  the  immediate  family  of  a 
General  Council  member,  such  member 
shall  not  vote  on  the  application  or 
participate  in  the  hearings  as  a 
Committee  member. 

503.  Temporary  Permits.  The  Committee 
or  their  designee  may  grant  a 
temporary  permit  for  the  sale  of 
intoxicating  beverages  for  a  period 
not  to  exceed  three  (3)  days  to  any 
pereon  applying  for  the  same  in 
connection  with  a  tribal  or 
commimity  activity,  provided  that 
the  conditions  prescribed  in  Section 
504  of  this  ordinance  shall  be 
observed  by  the  permittee.  Each 
permit  issued  shall  specify  the 
types  of  intoxicating  beverages  to  be 
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sold.  Further,  a  fee  of  $25.00  will  be 
assessed  on  temporary  permits. 
504.  Conditions  of  the  Tribal  License. 
Any  tribal  license  issued  under  this 
title  shall  be  subject  to  such 
reasonable  conditions  as  the 
Committee  shall  fix.  including,  but 
not  limited  to  the  following: 

a.  The  license  shall  be  for  a  term  not 
to  exceed  1  year. 

b.  The  license  shall  at  all  times 
maintain  an  orderly,  clean,  and  neat 
establishment,  both  inside  and 
outside  the  licensed  premises. 

c.  The  State  of  Cahforma  shall  have 
jurisdiction  over  offenses  and  civil 
causes  of  action  committed  on  the 
licensed  premises  to  the  same 
extent  that  it  has  jurisdiction  over 
offenses  civil  causes  of  action 
committed  elsewhere  within 
Cahfomia,  and  the  California 
criminal  laws,  and  civil  laws  of 
general  applicability  to  private 
persons  or  private  property,  shall 
have  the  same  force  and  effect  on 
the  licensed  premises  as  they  have 
elsewhere  in  California. 

d.  The  Ucensed  premises  shall  be 
subject  to  patrol  by  the  tribal  pohce 
department,  and  such  other  law 
enforcement  officials  as  may  be 
authorized  under  federal, 
Cahfomia,  or  tribal  law. 

e.  The  licensed  premises  shall  be 
open  to  inspection  by  duly 
authorized  tribal  officials  at  all 
times  during  the  regular  business 
hours. 

f.  Subject  to  the  provisions  of 
subsection  "g"  of  this  section,  no 
intoxicating  beverages  shall  be  sold, 
served,  disposed  of,  delivered,  or 
given  to  any  person,  or  consimaed 
on  the  licensed  premises  except  in 
conformity  with  the  hours  and  days 
prescribed  by  the  laws  of  the  State 
of  California,  and  in  accordance 
with  the  hours  fixed  by  the 
Committee,  provided  that  the 
hcensed  premises  shall  not  operate 
or  open  earlier  or  i  ^  "rate  or  close 
later  than  is  permitted  by  the  laws 
of  the  State  of  California. 

g.  No  hquor  shall  be  sold  within  200 
feet  of  a  polling  place  on  tribal 
election  days,  or  when  a 
referendiun  is  held  of  the  people  of 
the  Tribe,  and  including  special 
days  of  observation  as  designated 
by  the  Committee. 

h.  All  acts  and  transactions  under 
authority  of  the  tribal  liquor  Ucense 
shall  be  in  conformity  with  the  laws 
of  the  State  of  California,  and  shall 
be  in  accordance  with  this 
ordinance  and  any  tribal  license 
issued  pursuant  to  this  ordinance. 

i.  No  person  under  the  age  permitted 


under  the  laws  of  the  State  of 
Cahfomia  shall  be  sold,  served, 
delivered,  given,  or  allowed  to 
consume  alcoholic  beverages  in  the 
licensed  estabhshment  and/or  area. 
).  There  shall  be  no  discrimination  in 
the  operations  imder  the  tribal 
license  by  reason  of  race,  color,  or 
creed. 

505.  Ucense  Not  a  Property  Right. 
Notwithstanding  any  other 
provision  of  this  ordinance,  a  tribal 
liquor  Ucense  is  a  mere  permit  for 
a  fixed  duration  of  time.  A  tribal 
liquor  hcense  shall  not  be  deemed 
a  property  right  or  vested  right  of 
any  Idnd,  nor  shall  the  granting  of 
a  tribal  hquor  license  give  rise  to  a 
presiunption  of  legal  entitlement  to 
the  granting  of  such  license  for  a 
subsequent  timeperiod. 

506.  Assignment  or  Transfer.  No  tribal 
hcense  issued  under  this  ordinance 
shall  be  assigned  or  transferred 
without  the  written  approval  of  the 
Committee  expressed  by  formal 
resolution. 

Chapter  VI— Rules,  Regulations,  and 
Enforcement 

601.  Sales  or  Possession  With  Intent  to 
Sell  Without  a  Permit.  Any  person 
who  shall  sell  or  offer  for  sale  or 
distribute  or  transport  in  any 
manner,  any  Uquor  in  violation  of 
this  ordinance,  or  who  shall  operate 
or  shall  have  Uquor  in  his 
possession  with  intent  to  sell  or 
distribute  without  a  permit,  shall  be 
guilty  of  a  violation  of  this 
ordinance. 

602.  Purchases  From  Other  Than 
Licensed  FaciUties.  Any  person 
within  the  boundaries  of  the 
Reservation  who  buys  Uquor  from 
any  person  other  than  at  a  properly 
Ucensed  faciUty  shall  be  guilty  of  a 
violation  of  this  ordinance. 

603.  Sales  to  Persons  Under  the 
Influence  of  Liquor.  Any  person 
who  sells  Uquor  to  a  person 
apparently  under  the  influence  of 
Uquor  shall  be  guilty  of  a  violation 
of  this  ordinance. 

604.  ConsuminffLiquor  in  Public 
Conveyance.  Any  person  engaged 
whoUy  or  in  part  in  the  business  of 
carrying  passengers  for  hire,  and 
every  agent,  servant  or  employee  or 
such  person  who  shall  knowingly 
permit  any  person  to  drink  any 
liquor  in  any  public  conveyance 
shall  be  guilty  of  an  offense.  Any 
person  who  shall  drink  any  Uquor 
in  a  pubUc  conveyance  shall  be 
guilty  of  a  violation  of  this 
ordinance. 

605.  Consumption  or  Possession  of 
Liquor  by  Persons  Under  21  Years 


of  Age.  No  person  imder  the  age  of 
21  years  shall  consiune,  acquire  or 
have  in  his  possession  any 
alcohoUc  beverage.  No  person  shall 
permit  any  other  person  under  the 
age  of  21  to  consume  Uquor  on  his 
premises  or  any  premises  under  his 
control  except  in  those  situations 
set  out  in  this  section.  Any  person 
violating  this  section  shall  be  guilty 
of  a  separate  violation  of  this 
ordinance  for  each  and  every  drink 
so  consiuned. 

606.  Sales  of  Liquor  to  Persons  Under  21 
Years  of  Age.  Any  person  who  shall 
seU  or  provide  Uquor  to  any  person 
imder  me  age  of  21  years  shaU  be 
guilty  of  a  violation  of  this 
ordinance  for  each  sale  or  drink 
provided. 

607.  Transfer  of  Identification  to  Minor. 
Any  person  who  transfers  in  any 
manner  an  identification  of  age  to  a 
minor  for  the  purpose  of  permitting 
such  minor  to  obtain  hquor  shall  be 
guilty  of  an  offense;  provided,  that 
corroborative  testimony  of  a  witness 
other  than  the  minor  shall  be  a 
requirement  of  finding  a  violation 
of  this  ordinance. 

608.  Use  of  False  or  Altered 
Identification.  Any  person  who         * 
attempts  to  piutihase  an  alcohoUc 
beverage  through  the  use  of  false  or 
altered  identification  which  falsely 
purports  to  show  the  individual  to 
be  over  the  age  of  21  years  shall  be 
guilty  of  violating  this  ordinance. 

609.  Violations  of  This  Ordinance.  Any 
person  guilty  of  a  violation  of  this 
ordinance  shall  be  Uable  to  pay  the 
Tribe  a  penalty  not  to  exceed  $500 
per  violation  as  civil  damages  to 
defray  the  Tribe's  cost  of 
enforcement  of  this  ordinance,  hi 
addition  to  any  penalties  so 
imposed,  any  Ucense  issued 
hereiuider  may  be  suspended  or 
cancelled  by  the  Committee  for  the 
violation  of  any  of  the  provisions  of 
this  ordinance,  or  of  the  tribal 
Ucense,  upon  hearing  before  the 
Committee  after  10  days  notice  to 
the  Ucensee.  The  decision  of  the 
Committee  shall  be  final. 

610.  Acceptable  Identification.  Where 
there  may  be  a  question  of  a 
person's  right  to  purchase  Uquor  by 
reason  of  his  age,  such  person  shall 
be  required  to  present  any  one  of 
the  following  issued  cards  of 
identification  which  shows  his 
correct  age  and  bears  his  signature 
and  photograph: 

1.  Driver's  Ucense  of  any  state  or 
identification  card  issued  by  any 
State  Department  of  Motor  Vehicles; 

2.  United  States  Active  Duty  MiUtary; 

3.  Passport 


611.  Possession  of  Uquor  Contrary  to 
This  Ordinance.  AlcohoUc 
beverages  which  are  possessed 
contrary  to  the  terms  of  this 
ordinance  are  declared  to  be 
contraband.  Any  tribal  agent, 
employee,  or  officer  who  is 
authorized  by  the  Conunittee  to 
enforce  this  section  shall  have  the 
authority  to,  and  shall  seize,  all 
contraband. 

612.  Disposition  of  Seized  Contraband. 
Any  officer  seizing  contraband  shall 
preserve  the  contraband  in 
accordance  with  the  appropriate 
Cahfomia  law  code.  Upon  being 
found  in  violation  of  the  ordinance 
by  the  Committee,  the  party  shall 
forfeit  aU  right,  title  and  interest  in 
the  items  seized  which  shall 
become  the  property  of  the  Tribe. 

Chapter  VII— Taxes 

701.  Sales  Tax.  There  is  hereby  levied 
and  shaU  be  collected  a  tax  on  each 
sale  of  alcoholic  beverages  on  the 
Reservation  in  the  amount  of  one 
percent  (1%)  of  the  amount  actually 
collected,  including  payments  by 
major  credit  cards.  The  tax  imposed 
by  this  section  shall  apply  to  all 
retail  sales  of  liquor  on  the 
Reservation  and  shall  preempt  any 
tax  imposed  on  such  liquor  sales  by 
the  State  of  CaUfomia. 

702.  Payment  of  Taxes  to  Tribe.  All 
taxes  fi-om  the  sale  of  alcohoUc 
beverages  on  the  Reservation  shall 
be  paid  over  to  the  trust  agent  of  the 
Tribe. 

703.  Taxes  Due.  All  taxes  for  the  sale  of 
alcohoUc  beverages  on  the 


Reservation  are  due  within  thirty 
(30)  days  of  the  end  of  the  calendar 
quarter  for  which  the  taxes  are  due. 

704.  Reports.  Along  with  payment  of  the 
taxes  imposed  herein,  the  taxpayer 
shall  submit  an  accounting  for  the 
quarter  of  all  income  from  the  sale 
or  distribution  of  said  beverages  as 
well  as  for  the  taxes  collected. 

705.  Audit.  As  a  condition  of  obtaining 
a  Ucense,  the  licensee  must  agree  to 
the  review  or  audit  of  its  books  and 
records  relating  to  the  sale  of 
alcohoUc  beverages  on  the 
Resei^ration.  Said  review  or  audit 
may  be  done  annually  by  the  Tribe 
through  its  agents  or  employees 
whenever,  in  the  opinion  of  the 
Committee,  such  a  review  or  audit 
is  necessary  to  verify  the  accuracy 
of  reports. 

Chapter  Vm— Profits 

801.  Disposition  of  Proceeds.  The  gross 
proceeds  collected  by  the 
Committee  from  all  licensing 
provided  from  the  taxation  of  the 
sales  of  alcohoUc  beverages  on  the 
Reservation  shaU  be  distributed  as 
foUows: 

a.  For  the  payment  of  all  necessary 
personnel,  administrative  costs,  and 
legal  fees  for  the  operation  and  its 
activities. 

b.  The  remainder  shaU  be  turned  over 
to  the  Trust  Account  of  the  Tribe. 

Chapter  DC — Severability  and 
Miscellaneous 

901.  Severability,  ff  any  provision  or 
appUcation  of  this  ordinance  is 
determined  by  review  to  be  invaUd, 


such  adjudication  shall  not  be  held 
to  render  ineffectual  the  remaining 
portions  of  this  title  or  to  render 
such  provisions  inappUcable  to 
other  persons  or  circumstances. 

902.  Prior  Enactments.  And  aU  prior 
enactments  of  the  Committee  which 
are  Inconsistent  with  the  provisions 
of  this  ordinance  are  hereby 
rescinded. 

903.  Conformance  with  California  Laws. 
All  acts  and  transactions  under  this 
ordinance  shall  be  in  conformity 
with  the  laws  of  the  State  of 
California  as  that  term  is  used  in  18 
U.S.C.  1161. 

904.  Effective  Date.  This  ordinance  shall 
be  effective  on  Jime  26, 1995,  such 
date  as  the  Secretary  of  the  Interior 
certifies  this  ordinance  and 
pubUshes  the  same  in  the  Federal 
Register. 

Chapter  X — Amendment 

1001.  This  ordinance  may  only  be 
amended  by  a  majority  vote  of  the 
General  CoirndL 

Chapter  XI — Sovereign  Immunity 

1101.  Nothing  contained  in  this 

ordinance  is  intended  to,  nor  does  - 
in  any  way  limit,  alter,  restrict,  or 
waive  the  Tribe's  sovereign 
immunity  fixim  unconsented  suit  or 
action. 

Dated:  June  16. 1995. 
Ada  E.  De«r, 

Assistant  Secretary — Indian  Affairs. 
[FR  Doc.  95-15529  Filed  6-23-95;  8:45  am] 
HLUNQ  CODE  4310-«-P 
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DEPARTMENT  OF  EDUCATION 
[CFDA  No.:  84.294A] 

Elementary  School  Foreign  Language 
Incentive  Program;  Notice  Inviting 
Applications  for  New  Awards  for  Fiscal 
Year  (FY)  1995 

Note  to  Applicants:  This  notice  is  a 
complete  application  package.  Together 
with  the  statute  authorizing  the  program 
and  applicable  regulations  governing 
the  program,  including  the  Education 
Department  General  Administrative 
Regulations  (EDGAR),  this  notice 
contains  all  of  the  information, 
application  forms,  and  instructions 
needed  to  apply  for  an  award  under  this 
program. 

Purpose  of  Program:  This  program 
provides  incentive  payments  for  each 
public  elementary  school  that  provides 
students  attending  such  school  a 
program  designed  to  lead  to 
communicative  competency  in  a  foreign 
language. 

Eligible  Applicants:  Public  elementary 
schools.  The  Secretary  strongly 
recommends  that  local  educational 
agencies  apply  on  behalf  of  schools 
within  their  jurisdiction. 

Deadline  for  Transmittal  of 
Applications:  July  24, 1995. 

Deadline  for  Intergovernmental 
Review:  September  22,  1995. 

Available  Funds:  $3,000,000. 

Project  Period:  12  months. 

Applicable  Regulations:  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  as 
follows: 

(1)  34  CFR  Part  75  (Direct  Grant 
Programs). 

(2)  34  CFR  Part  77  (Definitions  that 
Apply  to  Department  Regulations). 

(3)  34  CFR  Part  79  (Intergovernmental 
Review  of  Department  of  Education 
Programs  and  Activities). 

(4)  34  CFR  Part  80  (Uniform 
Administrative  Requirements  for  Grants 
and  Cooperative  Agreements  to  State 
and  I-ocal  Governments). 

(5)  34  CFR  Part  81  (General  Education 
Provisions  Act — Enforcement). 

(6)  34  CFR  Part  82  (New  Restrictions 
on  Lobbying). 

(7)  34  CFR  Part  85  (Govemmentwide 
Debarment  and  Suspension 
(Nonprocurement)  and 
Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants)). 

Description  of  Program 

In  order  to  he  eligible  for  an  incentive 
payment  under  this  program,  a  public 
elementary  school  must  meet  the 
requirements  in  section  7205  of  the 
Elementary  and  Secondary  Education 
Act  of  1965,  as  amended  by  the 


Improving  America's  Schools  Act  of 
1994  (Pub.  L.  103-382,  enacted  October 
20,  1994).  A  program  shall  be 
considered  to  be  designed  to  lead  to 
communicative  competency  in  a  foreign 
language  if  the  program  is  comparable  to 
one  that  provides  at  least  45  minutes  of 
instruction  in  a  foreign  language  at  least 
four  days  per  week  throughout  the 
academic  year.  The  amount  of  a  public 
elementary  school's  incentive  payment 
is  based  on  the  number  of  students 
participating  in  the  school's  program 
that  is  designed  to  lead  to 
communicative  competency  in  a  foreign 
language.  An  application  must  include 
the  following:  (1)  Information  that 
establishes  the  ehgibiUty  of  the  foreign 
language  program  at  each  of  the 
elementary  schools  included  in  the 
application;  and  (2)  the  mmiber  of 
students  participating  in  those  programs 
at  each  of  the  elementary  schools 
included  in  the  application. 

As  used  in  section  7205  of  the  Act.  a 
program  designed  to  lead  to 
conununicative  competency  in  a  foreign 
language  refers  to  a  program  that  has  a 
primary  focus  on  foreign  language 
instruction  and  not  on  other  subject 
matters.  The  Secretary  does  not  award 
incentive  payments  for  programs  that 
teach  Native  American  languages. 

To  provide  for  th«  fair  distribution  of 
funds  available  under  this  program  and 
for  luiiform  counts  across  schools,  the 
Secretary  requests  that  a  pubhc 
elementary  school  indicate  the  number 
of  students  that  were  participating,  as  of 
the  1994-95  academic  year,  in  its 
program  that  leads  to  communicative 
competency  in  a  foreign  language. 

IntergoTemmental  Review  of  Federal 
Programs 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
(Intergovernmental  Review  of  Federal 
Programs)  and  the  regulations  in  34  CFR 
part  79. 

The  objective  of  the  Executive  order  is 
to  foster  an  intergovernmental 
partnership  and  to  strengthen 
federalism  by  relying  on  State  and  local 
processes  for  State  and  local 
government  coordination  and  review  o£ 
proposed  Federal  financial  assistance. 

Applicants  must  contact  the 
appropriate  State  Single  Point  of 
Contact  to  find  out  about,  and  to  comply 
with,  the  State's  process  imder 
Executive  Order  12372.  If  you  want  to 
know  the  name  and  address  of  any  State 
Smde  Point  of  Contact,  see  the  list 
punished  in  the  Federal  Register  on 
March  13, 1995  (60  FR  16713). 

In  States  that  have  not  established  a 
process  or  chosen  a  program  for  review. 
State,  areawide,  region^,  and  local 


entities  may  submit  comments  directly 
to  the  Department. 

Any  State  Process  Recommendation 
and  other  comments  submitted  by  a 
State  Single  Point  of  Contact  and  any 
conmients  from  State,  areawide, 
regional,  and  local  entities  must  be 
mailed  or  hand-delivered  by  the  date 
indicated  in  this  notice  to  the  following 
address:  The  Secretary,  E.O.  12372— 
CFDA  #84.294A,  U.S.  Department  of 
Education,  Room  6213,  600 
Independence  Avenue,  SW., 
Washington,  D.C.  20202-6510. 

Proof  of  mailing  will  be  determined 
on  the  same  basis  as  applications  (see  34 
CFR  75.102).  Recommendations  or 
comments  may  be  hand-deUvered  until 
4:30  p.m.  (Eastern  time)  on  the  date 
indicated  in  this  notice. 

PLEASE  NOTE  THAT  THE  ABOVE 
ADDRESS  IS  NOT  THE  SAME 
ADDRESS  AS  THE  ONE  TO  WHICH 
THE  APPLICANT  SUBMITS  ITS 
COMPLETED  APPUCATION.  DO  NOT 
SEND  APPUCATIONS  TO  THE  ABOVE 
ADDRESS.  INSTRUCTIONS  FOR 
TRANSMITTAL  OF  APPUCATIONS: 

(a)  If  an  applicant  wants  to  apply  for 
a  grant,  the  applicant  shall — 

(1)  Mail  the  original  and  two  copies 
of  the  application  on  or  before  the 
deadline  date  to:  U.S.  Department  of 
Education,  Application  Control  Center, 
Attention:  CFDA  #84.294A,  Washington, 
D.C.  20202-4725,  or 

(2)  Hand  deUver  the  original  and  two 
copies  of  the  appUcation  by  4:30  p.m.     , 
(Washington,  D.C.  time)  on  or  before  the 
deadline  date  to:  U.S.  Department  of 
Education,  AppUcation  Control  Center, 
Attention:  CFDA  #84.294A.  Room 
•3633,  Regional  Office  Building  #3,  7th 
and  D  Streets,  SW.,  Washington,  D.C. 
20202-4725. 

(b)  An  applicant  must  show  one  of  the 
following  as  proof  of  mailing: 

(1)  A  legibly  dated  U.S.  Postal  Service 
postmark. 

(2)  A  legible  mail  receipt  with  the 
date  of  mailing  stamped  by  the  U.S. 
Postal  Service. 

(3)  A  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  carrier. 

(4)  Any  other  proof  of  mailing 
acceptable  to  the  Secretary. 

(c)  If  an  appUcation  is  mailed  through 
the  U.S.  Postal  Service,  the  Secretary 
does  not  accept  either  of  the  following 
as  proof  of  mailing: 

(1)  A  private  metered  postmark. 

(2)  A  mail  receipt  that  is  not  dated  by 
the  U.S.  Postal  Service. 

Notes:  (1)  The  U.S.  Postal  Service  does  not 
uniformly  pitjvide  a  dated  postmark.  Before 
relying  on  this  method,  an  applicant  should 
check  with  its  local  post  office. 

(2)  The  Application  Control  Center  will 
mail  a  Grant  Application  Receipt 


Acknowledgment  to  each  applicant.  If  as 
applicant  fails  to  receive  the  notification  of 
application  receipt  within  15  days  from  the 
date  of  mailing  the  application,  the  applicant 
should  call  the  U.S.  Department  of  Education 
Application  Control  Center  at  (202)  708- 
8493. 

(3)  The  applicant  must  indicate  on  the 
envelope  and — if  not  provided  bythe 
Department — in  Item  10  of  the  Application 
for  Federal  Assistance  (Standard  Fonn  424) 
the  CFDA  number  of  the  competition  under 
which  the  application  is  being  submitted. 

Application  Uutmctions  and  Forms 

The  appendix  to  this  application  is 
divided  into  three  parts,  plus  a 
statement  regarding  estimated  pubUc 
reporting  burden  and  various  assurances 
and  certifications.  These  parts  and 
additional  materials  are  organized  in  the 
same  manner  that  the  submitted 
application  should  be  organized.  The 
parts  and  additional  materials  are  as 
follows: 

PART  I:  Application  for  Federal 
Assistance  (Standard  Form  424  (Rev.  4- 
88))  and  instructions. 

PART  II:  Budget  Information'— Non- 
Construction  Programs  (ED  Form  524A) 
and  instructions. 

PART  ni:  Application  Narrative. 

Additional  Materials^ 

Estimated  Public  Reporting-£urden. 


School  and  Student  Data  Report 
Form. 

Assurances — Non-Construction 
Programs  (Standard  Form  4246). 

Certifications  Regarding  Lobbying; 
Debarment,  Suspension,  and  Other 
Responsibility  Matters;  and  Drug-Free 
Workplace  Requirements  (ED  80-0013) 
and  Instructions. 

Certification  Bearding  Debarment. 
Suspension,  IneUgibiUty  and  Volimtary 
Exclusion:  Lower  Tier  Covered 
Transactions  (ED  80-0014,  9/90)  and 
Instructions.  (NOTE:  ED  80-0014  is 
intended  for  the  use  of  grantees  and 
should  not  be  transmitted  to  the 
Department.) 

Disclosure  of  Lobbying  Activities 
(Standard  Form  ILL)  (if  applicable)  and 
Instructions;  and  Disclosure  of  Lobbying 
Activities  Continuation  Sheet  (Standard 
Form  LLLr-A.) 

All  forms  and  instructions  are 
included  as  Appendix  A  of  this  notice. 

All  applicants  must  submit  ONE 
original  signed  appUcation,  including 
ink  signatures  on  all  fonns  and 
assurances  and  TWO  copies  of  the 
appUcation.  Please  mark  each 
appUcation  as  original  or  copy.  No  grant 
may  be  awardedunless  a  complete 
appUcation  form  has  been  received. 


For  Further  Information  Contact: 
Petraine  Johnson,  Office  of  Bilingual 
Education  and  Minority  Languages 
Affairs,  U.S.  Department  of  Eiducation. 
600  Independence  Avenue,  SW.  (Room 
5627,  Switzer  Building),  Washington, 
D.C.  20202-7242.  Telephone  (202)  205- 
8766.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 

Information  about  the  Department's 
funding  opporttmities,  including  copiee. 
of  application  notices  for  discretionary 
grant  competitions,  can  be  viewed  on 
the  Department's  electronic  bulletin 
board  (ED  Boards  telephone  (202)  260- 
9950;  or  on  the  Internet  Gopher  Server 
at  GOPHER.ED.GOV  (under 
Aimouncements,  Bulletins,  and  Press 
Releases).  However,  the  ofGdal 
appUcation  notice  for  a  discretionary 
grant  competition  is  the  notice 
pubUshed  in  the  Federal  Register. . 

Program  Anthmity:  2aU.S.C  7515. 
Dated:  June  16, 1995. 
Eugene  E.  GarcU, 

Director,  Office  of  Bilingual  Education  and 
Minority  Languages  Affairs 

BiujMQ  cooe  4aM-01-M 
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INSTRtJCnONS  FOR  THE  SF  424 


This  is  a  standard  form  used  by  applicants  as  a  required  facesheet  for  preapplieations  and  applications  submitted 
for  Federal  assistance.  It  will  be  used  by  Federal  agencies  to  obtain  applicant  certification  that  States  which  have 
established  a  review  and  comment  procedure  in  respond  to  Executive  Order  12372  and  have  selected  ihe  program 
to  be  included  in  their  process,  have  been  given  an  oppertunity'to  review  the  applicant's  submission. 

Entrv:  Item:  Entry: 


Item: 


1.  Self-explanatory. 

2.  Date  application  submitted  to  Federal  agency  (or 
State  if  applicable)  &  applicant's  control  number 
(if  applicable). 

3.  Sute  use  only  (if  applicable). 

4.  If  fhif  application  is  to  continue  or  revise  an 
existing  award,  enter  present  Federal  identifier 
number.  If  for  a  new  project,  leave  blank. 

5.  Legal  name  of  applicant,  name  of  primary 
organizational  unit  which  will  undertake  the 
assistance  activity,  complete  address  of  the 
applicant,  and  name  and  telephone  number  of  the 
person  to  contact  on  matters  related  to  this 
application. 

6.  Enter  Employer  Identification  Number  (EINl  as 
assigned  by  the  Internal  Revenue  Service. 

7.  Enter  the  appropriate  letter  in  the  space 
provided. 

8.  Check  appropriate  box  and.  enter  appropriate 
Ietter<s)  in  thespace(s)  provided: 

—  "^ew"  means  a  new  assistance  award. 

—  "Continuation'*  means  an  extension  for  an 
additio"tl  funding^udget  pcrrad  for  a  project 
with  a  projected  completion  date. 

—  "Revision"  means  any  change  in  the  Federal 
Government's  financial  obligation  or 
contingent  liability  from  an  existing 
obligation. 

9.  Name  of  Federal  agency  from  w^ueh  assistance  is 
beingjequested  with  this  appUcatien. 

10.  Use  the  Catalog  of  Federal  Domestic  Assistance 
number  and  title  of  the  pregram  under  which 
assistance  m  requested. 

11.  Enter  a  brief  descriptive  tkle.  of  the  project,  if 
more  than  ene  program  is  involved,  you  should* 
append  an:  explanation  on  a  separate  sheet.  If 
appropriate  (e.g;,  construction  or  real  property 
projects),  attach  a  map  shewing  project  location. 
For  preapplieations,  use  a  separate  sheet  te 
provide  a  summary  description  of  this  praject 


12.  List  only  the  largest  political  entities  affected 
(e.g..  State,  counties,  cities). 

13.  Self-explanatory. 

14.  List  the  applicant's  Congressional  District  and 
any  Districts)  affected  by  the  program  or  project. 

15.  Amount  requested  or  to  be  contributed  during 
the  first  funding/budget  period  by  each 
contributor.  Value  of  in-kind  contributions 
should  be  included  on  appropriate  lines  as 
applicable.  If  the  action  will  result  in  a  dollar 
change  to  an  existing  award,  indicate  only  the 
amount  of  the  change.  For  decreases,  enclose  the 
amounts  in  parentheses.  If  both  basic  and 
supplemental  amounts  are  included,  show 
breakdown  on  an  dCtaehed  sheet.  For  multiple 
program  funding,  use  totals  and  show  breakdown 
using  same  categories  as  item  15. 

16.  Applicants  should  contact  the  State  Single  Point 
of  Contact  (SPOC)  for  Federal  Executive  Order 
12372  to  determinr  whether  the  application  is 
suiqect  to  the  State  intergovernmental  review 
process. 

17.  This  question  applies  to  the  applicant  organi- 
sation, not  the  person  who  signs  as  the 
authorized  representative.  Categories  of  debt 
include  delinquent  audit  disallowances,  loans 
and  taxes. 

18.  To  be  signed  by  the  authorized  representative  of 
the  appUeaaL  A  copy  ef  the  governing  body's 
authorizatioa  for  yeu  te  sign  this  application  as 
official  representative  must  be  on  file  in  the 
applieaaf  s  office.  (Certain  Federal  sgencies  may 
require  that  this  authorization  be  submitted  as 
part  of  the  application.) 


SF  «a4    (f*EV  4.MI  Back 
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INSTRUCTIONS  FOR  ED  FORM  NO.  524 


General  Instructions 

This  form  is  used  to  apply  to  individual  U.S.  Departrnent  of  Education  discretionary 
grant  programs.  Unless  directed  otherwise,  provide  the  same  budget  information  for 
each  year  of  the  multi-year  funding  request.  Pay  attention  to  applicable  program 
specific  Instructions,  If  attached. 

Section  A  -  Budget  Summary 
^■S.  Department  of  Education  Funds 

All  applicants  must  complete  Section  A  and  provide  a  breakdown  by  the  applicable 
budget  categories  shown  in  lines  1-11. 

Lines  1-11.  columns  (a)-(e): 

For  each  project  year  for  which  funding  is  requested,  show  the  total  amount 
requested  for  each  applicable  budget  category. 

Lines  :1 -11.  column  (f): 

Show  the  multi-year  total  for  each  budget  category.  If  funding  is  requested  for 
only  one  project  year,  leave  this  column  blank. 

Line  12,  columns  (a)-(e): 

Show  the  total  budget  request  for  each  project  year  for  which  funding  is 

requested. 

Line  12,  column  (f): 

Show  the  total  amount  requested  for  all  project  years.  If  funding  is  requested 
for  only  one  year,  leave  this  space  blank. 
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Instructions  for  ED  Form  524  (cont.) 


fusion  B  -  Budoat  Summafv 
Won-federrt  Fundi 


H  you  or*  ro9uired  to  prwMo  or  vokincoor  to  prvvWa 
Federal  resources  to  the  ^rofoct.  thoeo  should  be 
category  on  lines  1-11  of  Section  B. 


shown  for  eoch 


non- 
budgot 


Lines  1-11,  columns  (»He): 

For  each  project  year  for  vi^iich  matchirtg  fur^s  or  other  comributions  are 
provided,  thow  the  toul  contribution  for  each  applicable  budget  category. 

Lines  1-11,  column  (f): 

Show  the  multi-year  total  for  each  budget  category.  If  non-Federal 
contributions  are  provided  for  only  one  year,  leave  this  column  blank. 

Line  12,  columns  (a)-(e): 

Show  the  total  matchirtg  or  other  contribution  for  each  pr^ect  year. 

Line  12,  colunrm  (f): 

Show  the  total  amount  to  be  contributed  for  all  years  of  the  multi-year  project. 
If  non-Federal  contributions  are  provided  for  only  one  year,  leave  this  space 
blank. 


Section  C  -  Other  Budget  Information 
Pay  attention  to  applicable  program  specific  instructions,  if  attached. 

1 .  Provide  an  itemized  budget  breakdown,  by  project  year,  for  each  budget 
category  listed  in  Sections  A  and  B. 

2.  If  applicable  to  this  program,  enter  the  type  of  indirect  rate  (provisional, 
predetermined,  final  or  fixed)  that  will  be  in  effect  during  the  funding  period. 
In  addition,  enter  the  estimated  amount  of  the  base  to  which  the  rate  is  applied, 
and  the  total  indirect  expense. 

3.  If  applicable  to  this  program,  provide  the  rate  and  base  on  which  fringe  benefits 
are  calculated. 

4.  Provide  other  explanations  or  comments  you  deem  necessary. 


WLUNO  COOC  mo  11-C 
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butmctions  fur  Part  III  Application 
Narrative 

Before  preparing  the  Application 
Narrative  an  applicant  should  read 
carefully  the  authorizing  statute  and  the 
information  in  this  notice. 

The  narrative  should  provide 
sufficient  information  for  the  Secretary 
to  determine  that  the  foreign  language 
program  at  each  of  the  public 
elementary  schools  included  in  the 
application  meets  the  requirements  in 
section  7205  of  the  Elementary  and 
Secondary  Education  Act. 

The  Secretary  strongly  suggests  that 
the  applicant  submit  charts  or  other 
visuals  to  provide  information  on  the 
foreign  language  program  at  each  of  the 
public  elementary  schools  included  in 
the  application. 


The  apphcation  narrative  must  not 
exceed  5  double-spaced,  typed  (on  one 
side  only)  pages.  The  page  limit  applies 
only  to  the  application  narrative  and  not 
to  the  apphcation  forms  and  assiuances. 
Applications  with  narratives  that  exceed 
these  page  limits  will  not  be  considered 
for  funding. 

Instruction  for  Estimated  Public 
Reporting  Burden 

Under  terms  of  the  Paperwork 
Reduction  Act  of  1980,  as  amended,  and 
the  regulations  implementing  that  Act, 
the  Department  of  Education  invites 
comment  on  the  public  reporting 
burden  in  this  collection  of  information. 
Pubhc  reporting  biuden  for  this 
collection  of  information  is  estimated  to 
average  23  to  32  hours  per  response, 
with  an  average  of  25.5  hours,  including 


the  time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  emd  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  You  may 
send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
the  U.S.  £)epartment  of  Education, 
Information  Management  and 
Comphance  Division,  Washington,  D.C. 
20202-4651;  and  to  the  Office  of 
Management  and  Budget,  Paperwork 
Reduction  Project  1885-0531, 
Washington,  D.C.  20503. 

(Infoimation  collection  approved  under 
OMB  control  number  1885-0531.  Expiration 
date:  6/98.) 

MLUNO  CODE  4M«-01-M 


U.S  DXPAIVrMEMT  OF  IDUCATIOM 
OPPICI  OF  BILINGUAL  XDOCATION  AND  MINORITT  LANGUAGES  AFFAIRS 
XLEMENTARY  FOREIGN  LANGUAGE  INCENTIVE  PROGRAM 

SCHOOL  AND  STUDENT  DATA  KtVOKt 

INSTRUCTIONS t  Th«  SCHOOL  AND  STUDENT  DATA  REPORT  FORM  !■  tO  b*  us*d  by  local 
•ducational  agsnei**  to  idantify  each  public  •leraentary  school  that  provides  a 
program  that  is  designed  to  lead  to  coonunicative  conpentency  in  •  foreign 
language  and  report  the  number  of  students  participating  in  each  program.   A 
program  shall  be  considered  to  be  designed  to  lead  to  ccraraunicative  competency 
if  the  program  Is  conparable  to  a  program  that  provides  not  less  than  45 
minutes  of  instruction  in  a  foreign  language  not  less  than  four  days  per  week 
throughout  the  academic  year  (section  7205).   Student  data  reported  should  be 
based  on  the  number  of  students  participating  as  of  the  1994-95  academic  year. 

NAME  OF  LOCAL  EDUCATIONAL  AGXHCr 


NAME  OF  SCHOOL 

GRADES 

LANGUAGES 

NUMBER  OF 

STUDENTS- 

• 

- 

■ 

• 

TOTAL  NUMBER  OF 
STUDENTS 

TYPE  OR  PRINT  RAKE  OF 

AUTHORIZED  LEA 
REPRESENTATIVE 

SIGNATURE  OF  LEA 
REPRESENTATIVE 
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OMB  Af^rawal  No.  9U»-9040 


ASSURANCES  —  NpN-CONSTRUCTION  PROGRAMS 


Note: 


CtrUin  rf  these  es8\irencefl  m*y  not  be  applicable  to  your  project  or  procram.  If  you  have  questions, 
please  contact  the  awarding  agency.  Further,  certain  Federal  awarding  agencies  may  require  applicants 
to  certify  to  additional  assurances.  If  such  is  the  case,  you  will  be  notified. 


As  the  duly  authorized  represenUtive  of  the  applicant  I  certify  th»t  the  applicant 


1.  Has  the  legal  authority  to  apply  for  Federal 
assistance,  and  the  institutional,  managerial  and 
financial  capability  (including  funds  suffident  to 
pay  the  non-Federal  share  of  project  costs)  to 
ensure  proper  planning,  management  and  com- 
pletion of  the  project  described  in  this  applicatioo. 

2.  Will  give  the  awarding  agency,  the  Comptroller 
General  of  the  United  Sutes.  and  if  appropriate, 
the  Suu.  through  any  autherised  represenUtive. 
access  te  and  the  right  to  examine  all  records, 
books,  pepers,  er  decumenU  related  to  the  award; 
and  will  estabUsh  a  proper  accounting  system  in 
accordance  with  generally  accepted  accounting 
standards  er  agency  directivea. 

3.  Will  esteblish  laJeguards  to  prohibit  employees 
from  using  their  positieas  for  a  purpose  thet 
constitutes  er  presenU  the  appearance  of  personal 
•r  ergaaiaatienal  conflict  of  iatercst,  er  personal 


4.  Will  isitiato  and  eemplete  tke  work  withia  the 
applicable  tiaae  frame  after  receipt  of  approval  ef 
the  awardiag  agency. 


S  Will  comply  with  the  Intergovernmental 
PeraenMl  Act  of  lt70  (42  U.S.C.  If  472t-47M) 
routing  te  prescribed  standards  f»r  merU  systems 
(or  programs  funded  under  one  of  the  aiMteea 
sUtutes  er  regulations  specified  in  Appendix  A  ef 
OPM*s  Standards  for  a  Merit  System  ef  PeraeoMl 
Admiaistratiea  (5  C.F.R.  tOO,  Subpart  F). 

«.  Will  cem^y  with  all  Federal  stetutes  relating  to 
nendiscrisainatien.  These  include  but  are  net 
limited  to:  (a)  Title  VI  ef  the  Civil  Righto  Act  ef 
1964  (P.L.  8S-352)  whidi  prehibito  diseriminatien 
on  the  basis  ef  race,  color  er  national  origin;  (b) 
Title  DC  ef  the  Education  Aaeendmento  ef  1972.  as 
amended (20 U.SC.  If  1«81-1SS3. and  16S5-1686). 
which  prohibiU  discriminatiea  en  the  basis  ef  sex; 
(c)  Section  504  ef  the  Rehabilitotion  Act  ef  1973.  as 
amended  (29  U.S.C.  I  794).  which  prehibito  dis- 
crimination on  the  basis  ef  handicape;  (d)  the  Age 
Discrimination  Act  of  1975,  as  amended  (42 
U.S.C. fi  6101-6107),  which  prohibits  discrim- 
ination on  the  basis  of  age; 


(e)  the  Drug  Abuse  OtTict  and  Treatment  Act  of 
1972  (P.L.  92-255),  as  amended,  relating  to 
nondiscrimination  on  the  basis  ef  drug  abuse;  (D 
the  (^mprehensive  Alcohol  Abuse  and  Alcoholism 
Prevention.  Treatment  and  Rehabilitotion  Act  of 
1970  (P.L.  91-616),  as  amended,  relating  to 
nondiscrinunation  on  the  basis  ef  alcohol  abuse  or 
akoholUm;  (g)  ff  523  and  527  ef  the  Public  Health 
Service  Act  ef  1912  (42  U.S.C.  290  dd-3  and  290  ee- 
3).  as  amended,  relating  to  confidentiality  of 
alcohol  and  drug  abuse  patient  records;  (h)  Title 
VUI  ef  the  Ciril  Righto  Act  of  1966  (42  U.S.C  I 
3601  et  seq.),  as  amended,  relating  to  non- 
discriminatien  in  the  sak,  rentol  er  financing  ef 
housing;  (i)  any  ether  aeadiscrimiaation 
proviaieas  in  the  specific  etotuto(s)  under  which 
applkatiea  for  Federal  assistance  is  being  mad*. 
and   0')   th*   requirements   ef  any    ether 
MndiscrisMnatiMi  statate(s)  which  may  apply  to 
the  applkation. 

7.  WUl  comply,  er  has  akeady  complied,  with  the 
requireaMsto  ef  Titles  H  and  m  ef  the  Uniform 
Relocation  Assistaace  and  Real  Property 
Acquisition  Policies  Act  ef  1970  (PL.  91-646) 
which  provide  for  foir  and  equitable  treatsMnt  ef 
persons  dispUr ed  er  wheee  property  ie  acquired  as 
a  result  ef  Federal  er  federally  assisted  programs. 
These  requireoaento  apply  to  all  interesto  in  real 
property  acquired  for  project  purposes  regardless 
ef  Federal  partidpatien  in  purchases. 

1.  Will  cem^  with  the  provisiens  ef  the  Hatch  Act 
(5  U.S.C.  If  1501-1506  and  7324-7326)  which  limit 
the  political  activities  ef  employees  whose 
principal  emptoymeM  activities  are  funded  in 
whole  er  in  part  with  Federal  funds. 

t.  Will  comply,  as  appUcaUe.  with  the  provisions  of 
the  Davis-Bacon  Act  (40  US  C.  li  276a  to  276a- 
7).  the  Cepeland  Act  (40  U.S.C.  I  276c  and  18 
use.  II S74),  and  the  Contract  Work  Hours  and 
Safety  Standards  Act  (40  U.S.C  H  327  333). 
regarding  labor  standards  for  federally  assisted 
construction  subagreeraento. 
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10.  Will  comply,  if  applicable,  with  flood  insurance 
purchase  requiremento  of  Section  102(a)  of  the 
Flood  Disaster  Protection  Act  of  1973  (P.L.  93-234) 
which  requires  recipiento  in  a  special  flood  haxard 
area  to  participate  in  the  program  andto  purchase 
flood  insurance  if  the  totol  cost  of  insurable 
construction  and  acquisition  is  610,000  or  more. 

11.  Will  comply  with  environmental  standards  which 
may  be  prescribed  pursuant  to  the  following:  (a) 
institution  of  environmental  quality  control 
measures  under  the  National  Environmentol 
Policy  Act  of  1969  (PL.  91-190)  and  Executive 
Order  (EG)  11514;  (b)  notification  of  violating 
facilities  pursuant  to  EG  11738;  (c)  protection  of 
wetlands  pursuant  to  EG  11990;  (d)  evaluation  of 
flood  hazards  in  floodplains  in  accordance  with  EG 
11988;  (e)  assurance  of  project  consistency  with 
the  approved  State  management  program 
developed  under  the  Coastal  Zone  Management 
Act  of  1972  (16  U.S.C.  H  1451  et  seq);  (f) 
conformity  of  Federal  actions  to  Stote  (Clear  Air) 
Implementotion  Plans  under  Section  176(c)  of  the 
Clear  Air  Act  of  1955.  as  amended  (42  U.S.C.  I 
7401  et  seq);  (g)  protection  of  underground  sources 
of  drinking  water  under  the  Safe  Drinking  Water 
Act  of  1974.  as  amended.  (PL.  93-523);  and  (h) 
protection  of  endangered  species  under  the 
Endangered  Species  Act  of  1973.  as  amended,  (P.L. 
93-205). 

12.  Will  comply  with  the  Wild  and  Scenic  RiversAct 
of  1968  (16  U.S.C.  II  1271  et  seq.)  related  to 
protecting  componento  or  potential  componento  of 
the  national  wild  and  scenic  rivers  system. 


13.  Will  assist  the  awarding  agency  in  assuring 
compliance  with  Section  106  of  the  National 
Historic  Preservation  Act  of  1966,  as  amended  (16 
use.  470),  EG  11593  (identification  and 
protection  of  historic  properties),  and  the 
Archaeological  and  Historic  Preservation  Act  of 
1974  (16  U.S.C.  469a-l  et  seq.). 

14.  Will  comply  with  P.L.  93-348  regarding  the 
protection  ^  human  subjecto  involved  in  research, 
development,  and  related  activities  supported  by . 
this  award  of  assistance. 

15.  Will  comply  with  the  Laboratory  Animal  Welfare 
Act  of  1966  (PL.  89-544,  as  amended.  7  U.SC. 
2131  et  seq.)  pertaining  to  the  care,  handling.  and<^ 
treatment  of  warm  blooded  animals  held  for 
research,  teaching,  or  other  activities  supported  by 
this  award  of  assistance. 

16.  Will  comply  with  the  Lead-Based  Paint  Poisoning 
Prevention  Act  (42  U.S.C.  II  4601  et  seq  )  which 
prohibits  the  use  of  lead  based  paint  in 
construction  or  rehabilitation  of  residence 
structures. 

17.  WUl  cause  to  be  perfbrmed  the  required  financial 
and  compliance  audito  in  accordance  with  the 
Single  Audit  Act  of  1984. 

18.  Will  comply  with  all  applicable  requiremento  of  all 
other  Federal  laws,  executive  orders,  regulations 
and  policies  governing  this  program. 


<!GNATURE  Of  AUTHOmZEOOCnFYING  Of  nOAL 


mu 


AMtXANT  OeCAWZATION 


OATESUBMrTTEO 


SF  «t<S    M-Ml  BKk 
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CERTIFICATIONS  REGARDING  L03BYING;  DEBARMENT,  SUSPENSION  AND  OTHER 
RESPONSIBILITY  MATTERS;  AND  DRUG-FREE  WORKPLACE  REQUIREMENTS 

Applicants  should  refer  to  the  regulations  cited  below  to  detennine  the  certification  to  which  they  are  required  to  attest  Applicants 
should  also  review  the  instructions  for  certification  included  in  the  regulatiom  Wore  completing  this  form.  Signature  of^  form 
provides  for  compliance  with  cemficabon  requirements  under  34  CFR  Part  82.  "New  Restrictions  on  Lobbyins'    and  34  CTR  Part  85, 
*Govemment-wide  Debarment  and  Suspension  (Nonprocurement)  and  Covwnment-wde  Requirements  for  Drua-Free  WorkpUce 
(Grants)."  The  certifications  shall  be  treated  as  a  material  representation  of  fact  upon  which  rehance  wiU  be  placed  when  the  Department 
of  Education  determines  to  award  the  covered  transacuon,  grant,  or  cooperative  agreement. 


1.  LOBBYING 

As  required  by  Section  1352.  Title  31  of  the  U.S.  Code,  and 
implemented  at  34  CFR  Part  82,  for  persons  entering  mto  a 
erant  or  cooperative  agreement  over  $100,000.  as  defined  at  34 
CFR  Part  82.  Sections  82.105  and  82.110,  the  applicant  certifies 
that 

(a)  No  Federal  appropriated  funds  have  been  paid  or  will  be 
paid,  by  or  on  behalf  of  the  undersigned,  to  any  person  for 
mflu'endng  or  attempting  to  influence  an  officer  or  employee 
of  any  agency,  a  Member  of  Concess,  an  officer  or  employee 
of  Congress,'or  an  employee  of  a  Member  of  Congress  m 
connection  with  the  making  of  any  Federal  grant  the  entering 
into  of  any  cooperative  agreement,  and  the  extension, 
continuation,  renewal,  amendment  or  modification  of  any 
Federal  grant  or  cooperative  agreement; 

(b)  If  any  funds  other  than  Federal  appropriated  funds  have 
been  paid  or  will  be  paid  to  any  person  for  influencing  or 
attempting  to  influence  an  officer  or  employee  of  any  agency,  a 
Member  of  Congress,  an  officer  or  employee  of  Congress,  or  an 
employee  of  a  Member  of  Congress  in  connection  with  this 
Federal  grant  or  cooperative  agreement,  the  undersigned  shall 
complete  and  submit  Standard  Form  -  LLL,  "Disclosure  Form 
to  Report  Lobbying,"  in  accordance  with  its  instructions; 

(c)  The  undersigned  shall  require  that  Qie  language  of  this 
certification  be  incjjded  in  the  award  documents  for  all 
subawards  at  all  tiers  (including  subgrants,  contracts  under 
grants  and  cooperative  agreements,  and  subcontracts)  and  that 

all  subredDients  shall  certify  and  disclose  accordingly. 


2.  DEBARMENT,  SUSPENSION,  AND  OTHER 
RESPONSIBILITY  MATTERS 

As  required  by  Executive  Order  12549,  Dri»nnent  and 
Suspension,  and  implemented  at  34  CFR  Part  85,  for 
prospective  participants  in  primary  covered  transactions,  as 
defined  at  34  CFR  Part  85,  Sections  85.105  and  85.110  - 

A.  The  applicant  certifies  that  it  and  its  principals: 

(a)  Are  not  presently  debarred,  suspended,  proposed  for 
debarment  declared  ineligible,  or  voluntarily  exclujled  from 
covered  transactions  by  any  Federal  departinent  or  agency; 

(b)  Have  not  within  a  three-year  period  preceding  this 
application  been  convicted  of  or  had  a  avil  judgment  rendered 
against  them  for  commission  of  fraud  or  a  criminal  offense  in 
connection  with  obtaining,  attempting  to  obtain,  or  performing 
a  public  (Federal,  State,  or  local)  transaction  or  contract  under 
a  public  transaction;  violation  of  Federal  or  State  antitrust 
statutes  or  conunission  of  embezzlement,  theft,  forgery, 
bribery,  falsification  or  destruction  of  records,  malung  false 
sUtements,  or  receiving  stolen  property; 

(c)  Are  not  presently  indicted  for  or  otherwise  crimirully  or 
civilly  charged  by  a  governmental  entitv  (Federal,  State,  or 
local)  with  commission  of  any  of  the  offenses  enumerated  in 
paragraph  (IXb)  of  this  certification,  and 


(d)  Have  not  within  a  three-year  period  preceding  this 
application  had  one  or  more  public  transactions  (Federal,  State, 
or  locaU  terminated  for  cause  or  default;  and 

B.  Where  the  applicant  is  unable  to  certify  to  any  of  the 
statements  in  this  certification,  he  or  she  shall  attach  an 
explanation  to  this  application. 


3.  DRUG-FREE  WORKPLACE 
(GRANTEES  OTHER  THAN  INDIVIDUALS) 

As  required  by  the  Drug-Free  Workplace  Act  of  1988,  and 
implemented  at  34  CFR  Part  85,  Subpart  F,  for  grantees,  as 
defined  at  34  CFR  Part  85,  Sections  85.605  and  85.610  - 

A.  The  applicant  certifies  that  it  itfill  or  will  continue  to 
provide  a  drug-free  workplace  by. 

(a)  Publishing  a  sUtement  notifying  employees  that  the 
unlawful  manufacture,  distribution,  dispensing,  possession,  or 
use  of  a  controlled  substance  is  prohibited  in  the  grantee's 
workplace  and  specifying  the  actions  that  will  be  taken  against 
employees  for  violation  of  such  prohibition; 

(b)  Establishing  an  on-going  drug-free  awareness  program  to 
inform  empk>yees  about- 

(1 )  The  dangers  of  drug  abuse  in  the  woikplace; 

(2)  The  grantee's  policy  of  maintaining  a  drug-free  workplace; 

O)  Any  available  drug  counseling,  rehabilitation,  and 
employee  assistance  programs;  and 

(4)  The  penalties  that  may  be  imposed  upon  empkiyees  for 
drug  abuse  violations  occurring  in  the  workplaoo; 

(c)  Making  it  a  requirement  that  each  empkiyee  to  be  engaged 
in  the  perronnance  of  the  grant  be  gnven  a  copy  of  the 
statement  required  by  paragraph  (a); 

(d)  Notifying  the  empfoyee  in  the  statement  required  by 
paragraph  (a)  that,  as  a  condition  of  employment  under  the 
grant  the  empfoyee  will— 

0)  Abide  by  the  terms  of  the  statement;  and 

(2)  Notify  the  empfoyer  in  writing  of  his  or  her  conviction  for  a 
violation  of  a  criminal  drug  sutute  occurring  in  the  workplace 
no  later  than  five  calendar  days  after  such  conviction; 

(e)  Notifying  the  agency,  in  writing,  within  10  calendar  days 
after  receiving  notice  under  subparagraph  (dX2}  from  an 
employee  or  otherwise  receiving  actual  notice  of  such 
conviction.  Employers  of  convicted  employees  must  provide 
notice,  including  position  title,  to:  Director,  Grants  and 
Contracts  Service,  US.  Department  of  Education,  400 
Maryland  Avenue.  SW.  (Room  3124,  CSA  Regional  Office 
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Building  No.  3),  Washington.  DC  20202-4571.  Notice  shall 
include  the  identification  number<s)  of  each  affected  grant; 

(0  Taking  one  of  the  following  actions,  within  30  rahfidar  days 
of  receivmg  notice  under  subparagraph  (d)(2),  with  respect  to 
any  employee  who  is  so  convictea— 

(1)  Taking  appropriate  personnel  action  against  such  an 
employee,  up  to  and  including  termination,  consistent  with  the 
requirements  ofthe  Rehabilitation  Act  of  1973,  as  amended;  or 

(2)  Requiring  such  empkiyee  to  participate  satisfoctorily  in  a 
drug  aouse  assistance  or  rehabilitation  program  approved  for 
such  purposes  by  a  Federal,  State;  or  kxal  health,  law 
enforcement  or  other  appropriate  agency; 

p  Making  a  good  faith  effmt  to  continue  to  maintain  a 
rug-free  workplace  through  implementation  of  paragraphs 
(a),(b),(c),(d),(e),and(0. 

B.  The  grantee  may  insert  in  the  space  provided  below  the 
site(s)  for  the  performance  of  work  done  in  connection  with  the 
specific  grant: 

Place  of  Performance  (Street  address,  dty,  county,  state;  zip 
code) 


DRUG-FREE  WORKPLACE 
(GRANTEES  WHO  ARE  INDIVIDUALS) 

As  required  by  the  Drug-Free  Workplace  Act  of  1968,  and 
imo^ented  at  34  CFR  Part  85,  Subpart  F,  for  grantees,  as 
defined  at  34  CFR  Part  85,  Sections  S.605  and  SS£\0  - 

A.  As  a  oonditkxi  of  the  giant.  I  certify  that  I  won  not  engage  in 
the  imlaw'ful  manufacture,  distribution,  dispensing, 
possession,  or  use  of  a  controlled  substance  in  cotiducting  any 
activity  with  the  grant;  and 

B.  If  convicted  of  a  criminal  drug  otfenae  resulting  from  a 
violation  occurring  during  the  conduct  of  any  crant  activity,  I 
will  report  the  conviction,  in  inrritin^  within  l(f  calendar  days 
oftheconvictkxtto:  Director,  Grants  and  Contracts  Servke, 
U.S.  Department  of  Education.  400  Maryland  Avenue;  S.W. 
(Room  M24.  CSA  Regkmal  Offkx  Building  No.  3), 
Washington,  DC  2Q2(C-4571.  Notice  shaUindude  the 
klentifkation  number(s)  of  each  affected  grant. 


Check  Q  if  there  are  workplaces  on  file  that  are  not  identified 
here. 


As  the  duly  authorized  representative  of  the  applicant,  I  her^  certify  that  the  applicant  will  comply  with  the  ibove  certifications. 


^JAMEOFAPFUCANT 


PR/ AWARD  NUMBER  AND/OR  PROJECT  NAME 


PRINTED  NAME  ANDTTILE  OF  AUTHORIZED  REPRESENTATIVE 


SIGNATURE 


DATE 


ED8(MX)13 
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Certification  Regarding  Debarment,  Suspension,  Ineligibility  and 
Voluntary  Exclusion  —  Lower  Tier  Covered  Transactions 


This  certification  is  required  by  the  Depiujnent  of  Education  regulations  impiementing  Executive  Order 
1 2549,  Det)annent  and  Suspersaon,  34  CTR  Part  SS.  for  all  lower  tier  tranaactioiii  meetii^  the  tluestiold 
and  tier  requiremmts  stated  at  Section  85.110. 

Instructiaiu  f  or  Cextiiication 


IK  and  submitting  this  propo«l,  tfc* 
e lower  tier  paroapant  is  provwiBf  the 
I  set  out  bcfow. 


l.Byngnin 
prosoective 
cerancation 

1  The  certification  in  this  clause  is  a  material 
rerresentation  ot  tact  upon  which  i«lia«  was  pUced 
w  hen  this  transaction  was  entered  mto.  If  bis  later 
determined  that  theprospective  lower  tepaniapent 
knowingly  renderea  an  erroneous  certificaooB.  m 
addition  to  other  remedies  availabie  to  theFedeal 
Co\^rTunent.  the  department  or  agency  with  which 
this  transaction  originated  may  pursue  avaUawe 
remedies,  including  suspension  and /or  det»arment. 

3.  The  orospective  lower  tier  participant  shall  povide 
immediate  wntten  notice  to  the  pmon  to  which  tfus 
prooosal  is  sufcmutted  if  at  any  un»e  the  wwpective 
low  tr  tier  participant  learns  that  its  certification  was 
erroneous  when  submitted  or  has  become  erroneous 
bv  reason  ot  changed  circumstances. 

4.  The  terms  "covered  transaction,'  'detiarred.* 

"susoended,"'ineligible,"Tower  tier  covered       - 

tra.-uacuon,"  "partinpant,"  "person,"  "pnmary  a)verea 
tra  nsaction,"  principal,"  "proposal"  and  volununly 
excluded,"  as  used  in  tnis  clause,  have  the  meanmgs 
set  out  in  the  Definitions  and  Coverage  semons  of 
rules  implementmg  Executrva  Order  12549.  You  may 
conaa  the  person  to  which  this  pioposal  is  submitted 
for  assistance  in  otMaimng  a  copy  of  those  regulations. 

5.  The  prospective  lower  tier  participant  agrees  by 
submitting  this  proposal  that,  should  the  proposed 
covered  transaction  be  entered  into,  it  shall  not 
knowmgly  enter  into  any  lower  tier  ct>vered 
transacnon  with  a  person  who  is  debarred, 
susoended,  declared  ineligible,  orvoluntanly 
excluded  from  partiapaaon  m  this  covered 
transaction,  uruess  authorized  by  the  department  or 
agencv  with  which  this  transaction  onginated. 


6.  The  prospective  lower  tier  paitiupant  further 
agrees oy  submitting thisproposal  tnat it  will 
indudc  um  dause  tiOed  "Certification  Rcgaiding 
Debarment.  Suspension.  Ineligibility,  and  Voluntarv 
Exclusion-Lower  Tier  Covered  Transactions," 
without  modiikaiioa.  in  all  kmifer  tier  covered 
transactions  and  in  all  solicitations  for  lo%ifer  tier 
covered  transart  mns. 

7.  A  partidputt  in  a  coveied  transaction  mav  leiv 
upon  a  certmcation  of  a  prospective  partidpant  in  a 
lower  tier  aiveied  transaction  that  it  is  not 
debarred,  suspended,  ineligible,  or  voluntarily 
exdudad  from  the  covered  transaction,  unleu  it 
knows  that  the  certification  is  enoneous.  A 
partidpant  may  dedde  the'  method  and  frequency 
Dv  which  it  determines  the  eligibility  of  its 
phndpals.  Each  partidpant  may,  but  is  not 
required  to,  check  the  Nonprocuiement  List. 

8.  Nothing  contained  in  the  foregoing  shall  be 
construed  to  require  establishment  of  a  system  of 
records  m  order  to  render  in  good  faith  tne 
certification  required  by  this  clause.  The  knowledge 
and  information  of  a  partidpant  is  not  required  to 
exceed  that  which  is  normally  possessed  by  a 
prudent  person  in  the  ordinary  course  of  busmess 
dealings. 

9.  Except  for  transactions  authorized  under 
paragraph  5  of  these  instructions,  if  a  partidpant  in 
a  covered  transaction  knowingly  enters  into  a  kiwer 
tier  covered  transaction  with  a  person  who  is 
suspended,  debarred,  ineligible,  or  voluntanly 
excluded  from  paitidpation  in  this  tiansactioh.  in 
addition  to  other  ronedies  available  to  the  Federal 
Government,  the  department  or  agency  with  which 
this  transaction  origmated  may  pursue  available 
remedies,  induding  suspension  and  /or  debarment. 


Certification 

(1)  The  prospective  tower  tier  participant  certifies,  by  submission  of  this  proposal,  that  neither  it  nor  its 
prinapaSare  presently  deoarred,  suspended,  proposed  for  debarment,  declared  ineligible,  or 
volunUrily  excluded  from  participation  in  this  transaction  by  any  Federal  department  or  agency. 

Where  the  prospective  lower  tier  partidpant  is  unable  to  certify  to  any  of  the  statements  in  this 
certification,  such  prospective  participant  shall  attach  an  explanation  to  this  proposal. 


(2) 


NA.ME  OF  APPUCANT 


PRINTED  NAME/ND  TTTLE  OF  AUTHORIZED  REPRESENTATIVE 


PR/ AWARD  NUMBER  AND/OR  PROJECT  NAME 


SIGNATURE 


DATE 


ED  8C-0014, 9/90  (Replaces  CCS-009  (REV.  12/88),  which  is  obsolete) 


/  Vol.  M.  No.  122  /  Monday.  June  2ft,  1996  /  Notices 


DISCLOSUIUE  OF  LOtBYINO  ACTIVmES 

OMMVWMlVpMlllch 


eifiisiriAegi 


□  a.>HliMi  luiMiiii 


S.     rerferil 


1.    Ml 


7. 


CPOA  Number,  y 


S.    Federal 


S 


M.  a.  Name  aii<  »<*!■  al  lefch)iin  UHtf 
Ulm^Mduti,  last  maim,  fat  /wwe,  Mk 


b.  to<»idM»li  PerfowJM  Serrkai  imckidmg 
4ithnni  Inm  No.  lOj 
tUtt  name,  lint  name.  Mil 


11.  AaMuntaf 
S 


(chtck  ^  that  appfyt. 

__         O  actual       D  fanned 


%Z  fmnm  ul  r*ytmtm  tchiA  tM  that  applyh 

a    a.  cash 

a    b.  in-kind:  syedfyt  nature  __^^_ 

value   


IX  lyft  9t  Hymam  Idmck  aK  Ittat  ^ptrk 

O  a  retainer 

Q  b.  one-time  fee 

O  c  commisBion 

O  d.  cendngent  fee 

Q  c.  deferred 

a  f .  odMi;  ipccMy: 


14.  Mef  OescHpUoa  ol  Services  Perlermed  ar  to  be  Performed  and  Dalcts)  at  Service,  hicfcidii^  efficcttsl,  employe etsl. 
•f  Membcfts)  centarted.  tor  Paymcm  todfetfed  to  Mem  11: 


muJULV 


IS.  Continuation  Sbecfts)  Sf4U-A  anache*        OVet 


ON* 


ncdMUa.  lUi 
•rtaaspMwkbk 


31  U.SX.US1.  "nk 


tlt,M*  Mrf  Mt  BMC  IkU 


ttb  fefv  b  mtkuAmd  bjr  e^i  31  VAC. 
•f  Mbihv  adhrltki  It  ■  BaUrU  nfiwaUlim 
wm  phM<  b;  tkt  liw  dM»»  «kaa  nil 
MUraOaU.  Tto  fcJa—rt  l»  m»lirf  yw— tu 
»B  W  R^Mtari  W  Ike  CM(n*  MM- 

iba  h*  Mit)Mi  u  •  a«a  pmkT  •r  nt  iM  ikM 

$lSt.Sa>  far  ack  BKk  fakiR. 


Signaturr  _ 
MnlNamc: 
rule:  


Tdepbonc  Noj. 


Dale. 


fodcrriUcOnb. 
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INSTRUCTIONS  FOR  COMPLETION  OF  SF-LLL,  DISCLOSURE  OF  LOBBYING  ACTtVITIES 

This  disclosure  form  shall  be  completed  by  the  reporting  entity,  whether  subjwardee  or  prime  Federal  redpieru.  at  the 
initiation  or  receipt  of  a  covered  Federal  action,  or  a  matenal  change  to  a  previous  fiKng,  pursuant  to  title  31  U^.C 
section  13S2.  The  fBing  of  a  form  is  required  for  each  payment  or  agreement  to  mtkt  payment  to  any  lobbying  entity  for 
influencing  or  attempting  to  influence  an  officer  or  employee  of  any  agency,  a  Member  of  Congress,  an  officer  or 
employee  of  Congress,  or  an  employee  of  a  Meml>er  of  Congress  in  connection  with  a  covered  Federal  action.  Use  the 
SF-LLL-A  Continuation  Sheet  for  adoitior^al  information  if  the  spac».on  the  form  is  irudequate.  Complete  all  items  that 
apply  for  both  the  initial  filing  and  material  change  report  Refer  to  the  implementing  guidance  pubtished  by  the  Office  of 
Management  and  Budget  for  additional  information. 

1.  Identify  the  type  of  covered  Federal  action  for  which  lobbying  activity  is  and/or  has  been  secured  to  infhience  the 
outcome  of  a  covered  Federal  action. 

2.  Identify  the  status  of  the  covered  Federal  action. 

3.  Identify  the  appropriate  classification  of  this  report  If  this  is  a  followup  report  caused  by  a  nuterial  change  to  the 
information  previously  reported,  enter  the  year  and  quarter  in  which  the  change  occurred.  Enter  the  date  of  the  last 
previously  submitted  report  by  this  reporting  entity  for  this  covered  Federal  action. 

4.  Enter  the  full  name,  address,  dty,  state  and  zip  code  of  the  reporting  entity.  Include  Congressional  District  if 
known.  Check  the  appropriate  classification  of  the  reporting  entity  that  designates  if  it  is,  or  expects  to  be,  a  prime 
or  subaward  redpient.  Identify  the  tier  of  the  subawardee,  e.g.,  the  first  sutuwardee  of  the  prime  is  the  1st  tier. 
Subawards  indude  but  are  not  limited  to  subcontracts,  subgrants  and  contract  awards  under  grants. 

5.-  If  the  organization  filing  the  report  in  item  4  checks  "Subawardee",  then  enter  the  full  narr>e,  address,  dty,  state  and 
zip  code  of  the  prime  Federal  redpient  Indude  Congressional  District  if  kr>own. 

6.  Enter  the  name  of  the  Federal  agency  making  the  award  or  loan  commitment.  Irtdude  at  least  orte  organizational 
level  below  agency  name,  if  known.  For  example,  Department  of  Transportation,  United  States  Coast  Guard. 

7.  Enter  the  Federal  program  rume  or  description  for  the  covered  Federal  action  (item  1).  If  known,  enter  the  full 
Catalog  of  Federal  Domestic  Assistance  (CFDA)  number  for  grants,  cooperathre  agreements,  loans,  and  ban 
commitments. 

8.  Enter  the  most  appropriate  Federal  identifying  number  ava<iable  for  the  Federal  action  identi5ed  in  item  1  (e.g.. 
Request  for  Proposal  (RFP)  number:  Invitation  for  Bid  (IFB)  number  grant  anrKHincement  number;  the  contract 
grant,  or  loan  award  number;  the  application/proposal  control  number  assigned  by  the  Federal  agency).  Include 
prefixes,  e.g.,  "RFP-DE-90-001." 

9.  For  a  covered  Federal  action  where  there  has  been  an  award  or  loan  commitment  by  the  Federal  agency,  enter  the 
federal  amount  of  the  award^oan  commitn^ent  for  the  prime  entity  identified  in  item  4  or  5. 

10.  (a)  Enter  the  full  name,  address,  dty,  state  and  zip  code  of  the  lobbying  entity  engaged  t>y  the  reporting  entity 

identified  in  item  4  to  influence  the  covered  Federal  action. 

(b)  Enter  the  full  names  of  the  individual(s)  performing  services,  and  irtdude  full  address  if  different  from  10  (a). 
Enter  Last  Name,  First  Name,  and  Middle  Initial  (Ml). 

11.  Enter  the  amount  of  compensation  paid  or  reasorubly  expected  to  k>e  paid  by  the  reporting  entity  (item  4)  to  the 
lobbying  entity  (item  10).  Indicate  whether  the  payment  has  been  made  (actiul)  or  will  be  nude  (planned).  Check 
ail  boxes  that  apply.  If  this  is  a  material  change  report  enter  the  cumulative  amount  of  payment  made  or  planned 
to  be  made. 

12.  Check  the  appropriate  box<es).  Check  all  boxes  that  apply.  If  payment  Is  made  through  an  if>AirMf  contn'bution, 
spedfy  the  ruture  and  value  of  the  in-kind  payment. 

13.  Check  the  appropriate  box(es).  Check  all  boxes  that  apply.  If  other,  spedfy  ruture. 

14.  Provide  a  spedfic  and  detailed  description  of  the  services  that  the  lobbyist  has  performed,  or  will  be  expected  to 
perform,  and  the  date(s)  of  any  services  rendered.  Indude  all  preparatory  and  related  activity,  rw>t  just  ti'me  spent  in 
actual  contact  with  Federal  offidals.  Identify  the  Federal  official(s)  or  eniployee(s)  contacted  or  the  officerts), 
employee(s),  or  Member<s)  of  Congress  that  were  contacted. 

15.  Check  wh^er  or  not  a  SF-LLL*A  Continuation  SheeKs)  is  attached. 

16.  The  certifying  offidal  shall  sign  ar>d  date  the  form,  print  his/her  rume,  tide,  artd  telephorte  nurTd>er. 


Public  reporting  burden  for  this  collection  of  information  is  ettinuted  to  average  30  mintuet  per  response,  irKluding  time  for  reviewing 
imtrvctions,  searching  existing  data  wurcet,  gathering  and  maintaining  the  data  r>eeded,  and  comptebng  and  tevtewing  the  collection  ol 
iniorrrution.  Send  commentj  regarding  the  burden  estimate  or  »ny  other  aspect  of  this  collection  of  information,  irtcluding  suggesaont 
lor  reducing  this  burden,  to  the  Office  of  Kianagement  artd  budget  Paperi*ork  Reduction  Project  10344-0046),  Washington.  D  C   20503 


[FT?  Doc.  95-15531  Filed  6-23-95;  8:45  am] 
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Executive  Ordei  12964  of  June  21,  1995 

Commission  on  United  States-Pacific  Trade  and  Investment 
Policy 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
laws  of  the  United  States  of  America,  including  the  Federal  Advisory  Commit- 
tee Act,  as  amended  (5  U.S.C.  App.)  (the  "Act"),  and  in  order  to  establish 
a  Commission  on  United  States-Pacific  Trade  and  Investment  Policy,  it  is 
hereby  ordered  as  follows: 

Section  1.  Establishment,  (a)  There  is  established  the  Commission  on  United 
States-Pacific  Trade  and  Investment  Policy  ("Commission").  The  Commission 
shall  be  composed  of  15  members  to  be  appointed  by  the  President.  Members 
shall  (1)  be  chosen  from  the  private  sector  (businesses,  unions,  academic 
institutions,  and  nonprofit  corporations);  and  (2)  have  substantial  experience 
with  selling  agricultural  products,  manufactured  goods,  or  high-value-added 
services  to  Asian  and  Pacific  markets  or  be  knowledgeable  from  their  personal 
or  professional  experience  about  the  trade  barriers  or  their  industry  and 
government  policies  and  practices,  formal  and  informal,  that  have  restricted 
access  by  U.S.  business  to  Asian  and  Pacific  markets. 

(b)  The  President  shall  designate  a  Chairperson  and  Vice  Chairperson 
irom  among  the  members  of  the  Commission. 

Sec.  2.  Functions,  (a)  On  or  before  February  1,  1996,  the  Commission  shall 
report  to  the  President  on  the  steps  the  United  States  should  take  to  achieve 
a  significant  opening  of  Japan,  China,  and  other  Asian  and  Pacific  markets 
to  U.S.  business.  The  report  also  shall  identify  trade  and  investment  impedi- 
ments to  U.S.  business  in  Asian  and  Pacific  markets  and  provide  rec- 
ommendations for  reducing  the  impediments.  The  report's  recommendations 
shall  reflect  the  goal  of  securing  increased  access  for  U.S.  business  to  Asian 
and  Pacific  markets,  by  the  turn  of  the  century,  in  such  a  way  that  a 
maximum  number  of  high-wage  jobs  are  created  and  maintained  in  the 
United  States.  The  Commission  also  shall  recommend  to  the  President  (1) 
measures  to  strengthen,  if  necessary,  ongoing  programs  for  regular  monitoring 
of  progress  toward  this  goal,  including  the  periodic  assessment  of  the  nature 
and  scope  of  trade  and  investment  impediments;  and  (2)  realistic  measure- 
ments of  trade  and  investment  activity  in  Asia  and  the  Pacific,  which  consider 
all  relevant  factors,  including  the  composition  of  trade  and  intracompany 
trade  and  investment  patterns. 

(b)  The  Commission  shall  decide  by  a  three-fifths  vote  which  recommenda- 
tions to  include  in  the  report.  At  the  request  of  any  Commission  member, 
the  report  will  include  that  Commission  member's  dissenting  views  or  opin- 
ions. 

(c)  The  Commission  may,  for  the  purpose  of  carrying  out  its  functions, 
hold  meetings  at  such  times  and  places  as  the  Commission  may  find  advis- 
able. 

Sec.  3.  Administration,  (a)  To  the  extent  permitted  by  law,  the  heads  of 
executive  departments,  agencies,  and  independent  instrumentalities  shall 
provide  the  Commission,  upon  request,  with  such  information  as  it  may 
require  for  the  purposes  of  carrying  out  its  functions. 

(b)  Upon  request  of  the  Chairperson  of  the  Commission,  the  head  of 
any  Federal  agency  or  instnunentality  shall,  to  the  extent  permitted  by 
law  and  subject  to  the  discretion  of  such  head,  (1)  make  any  of  the  facilities 
and  services  of  such  agency  or  instrumentality  available  to  the  Commission; 
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and  (2)  detail  any  of  the  personnel  of  such  agency  or  instrumentality  to 
the  Commission  to  assist  the  Commission  in  carrying  out  its  duties. 

(c)  Members  of  the  Commission  shall  serve  without  compensation  for 
their  work  on  the  Commission.  While  engaged  in  the  work  of  the  Commission, 
members  appointed  from  the  private  sector  may  be  allowed  travel  expenses, 
including  per  diem  in  lieu  of  subsistence,  as  authorized  by  law  for  persons 
serving  intermittently  in  the  Government  service  (5  U.S.C.  5701-5707)  to 
the  extent  funds  are  available  for  such  purposes. 

(d)  To  the  extent  permitted  by  law  and  subject  to  the  availability  of 
appropriations,  the  Department  of  Commerce  shall  provide  the  Commission 
with  administrative  services,  facilities,  staff,  and  other  support  services  nec- 
essary for  performance  of  the  Commission's  functions. 

(e)  The  United  States  Trade  Representative  shall  perform  the  functions 
of  the  President  under  the  Act.  except  that  of  reporting  to  the  Congress, 
in  accordance  with  the  guidelines  and  procedures  established  by  the  Adnun- 
istrator  of  General  Services. 

(f)  The  Commission  shall  adhere  to  the  requirements  set  forth  in  the 
Act.  All  executive  branch  officials  assigned  duties  by  the  Act  shall  comply 
with  its  requirements  with  respect  to  the  Commission. 

Sec.  4.  General  Provision.  The  Conmiission  shall  terminate  30  days  after 
submitting  its  final  report. 


\y^\yyXMJj^^^\K^^^ 


(FR  Doc  95-15760 
Filad  ft-22-45:  2:39  pm] 
BilUng  code  3195-01-P 


THE  WHITE  HOUSE, 
June  21,  1995. 
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Vol.  60,  No.  122 
Monday,  June  26.  1995 


CFR  PARTS  AFFECTED  DURMG  JUNE 


At  the  end  of  each  month,  ttie  Office  of  the  Federal  Register 
put)fehes  separate^  a  List  of  CFR  Secttoris  Affected  (LSA),  which 
lists  parts  and  secbons  affected  by  documents  put>lisbed  since  Ihe 
revision  date  of  each  title. 


3CFR 

EaecuMve  Creara: 

12962 ™. 30769 

12963 31905 

12964 33095 

6806 .28509 

6807 .29957 

6808 31227 

6809 31369 


..30771 


Memorandums; 
June  6,  1995.. 


1^.95-21  ofMay  16. 

1995....„ 28699 

No.  95-22  of  May  19, 

1995 29463 

No.  95-23  Of  June  2, 

1995 .31047 

No.  95-24  of  June  2, 

1995 31049 

No.  95-25  of  June  5, 

1995 31051 

No.  95-26  of  June  8, 

1996 32421 


5CFfl 

870 

871 

872...... 

873..._. 


31371 

.31371 

31371 

31371 

874 31 371 

•80. .28611 

§70.™ 33037,  33043 

4001 30773 

4101 30778 


.30438 

.31415 


1320. 
2636. 


7CFR 

Oh.  VI .28511,  33034 

210 31188 

220....... 31188 

319 30157 

401 .29749,  29959 

443.„ 29959 

457 .29969.31375 

620 .2851 1,  33034 

802 _ 31907 

906 32267 

916 30994 

917 30994 

920 32258 

922 32429 

945 29724 

947 .29750 

948 32260 

953 .28701 

971 31229 


981 28620,  32262 

985 .30783.  30785.  30786 

1007 .29436 

1093 .29436 

1099 .29465 

1108 .29436 

1220 .29960 

1230 .29962 

1405 .32899 

1413 31623 

1427 31623 

1468 _ .28522 

3017 „ 33037.  33043 


2..- 31766 

1 1 — 32922 

273 .29787,  32615 

275 J2615 

336 .31647 

969 „ .30794 

•85 .32922 

984 _ .28744 

989 .32280 

1046 J1418 

1 1 24 .32282 

1 128 .28746 

1 136 J2282 

1 150 .3001 3 

1200 ...™.. „„. 28747 

1494 .32923 

1570 .32923 

8  CFR 

3 .29467,  29469 

204 ...29751 

238 .30457 


...29771 
...32472 
...32472 
..32472 
..32472 


204... 
210... 
245a. 
264.... 
274a.. 


9  CFR 


Oh.  « 32127 

3 .28834 

98 .29781 


138. 
281. 
306. 
310. 
318.. 
320.. 
325.. 
326.. 
327.. 
381.. 


...30157 
...29606 
...28647 
...28647 
...28547 
...28647 
.28647 
.28547 
.28647 
.28547 


11 
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10CFR 

72    32430 

170 32218 

171 .: 32218 

440    .29469 

1036 33037,  33043 

PropoMdRulM: 

50 .29784 

430 32627 

490....- ~- 30795 

11  CFR 

104 31381 

106 31854 

110  „ 31381 

114   _ .31381 

9002 - 31854 

9003 .31 854 

9004 31 854 

9006 .3 1 854 

9007 31 854 

9008 31854 

9032 .31 854 

9033 31 864 

9034 „... -.31864 

9036 ..- 31 854 

9037 31854 

9038 31 854 

9039 31854 


12CFR 

19 


30183 

202 .29965 

215 31 053 

226 .29969 

303- - - 31382 

304 _..31382 

308 -. 31382 

309 -..-31 382 

324 31 382 

337 31 382 

341 31382 

343 31 382 

346 31382 

361 . 31 382 

362 31 382 

601 30778 

701 -...31910 

747  31910 

790 -31910, 3191 1 

792 -.31 91 0 

1401 30773 

PropoMdRulM: 

1 9 32882 

203 • 30013 

263  ...„.„ — 32882 

308.. 32882 

509 32882 

615 30470 

620  30470 

701 32925 

747 32882 

1750 30201 


13CFR 

121       

.29969 

124 

130 

.29969 

31054 

145       

..33037.  33044 

PropoMdRulM: 
123            

31121 

14CFR 
25!ZZI"I™ 

30744 

-30744.  31384 

39. 


28529, 
29979, 
31063, 
31071, 
31232 
31242 
31624 
32577 


71  . 

91. 
97. 


.28524, 

28702. 

29981, 

31065. 

,  31073. 

,31234, 

,31386, 

,  31626, 

,  32579, 

32585 

..28531, 


28525, 
28715. 
29982, 
31067. 
31075, 
31236, 
31387, 
31628, 
32581, 

32900, 
28716, 

31630 


..28531.28532 


121 

125 

127 

129 

135 

1265.... 


...29753 
...33037 


28527. 
29978. 
30184. 
31069. 
31230. 
31240. 
31388, 
31629, 
32583, 
32901 
30458, 
31631 
.31608 
30459. 
30460 
..29753 
..29753 
..29753 
..29753 
.31608 
,33044 


25 .28547, 

39 ^761. 

29513,29795, 
30208,30471, 
30797,  30798. 
31419.31421. 
31651.31932. 

71 .28551, 

30028.  30029, 
30480.30481 

73 -28552 

91 

121 

125 

15CFR 


,28550,30019 
28763,29511, 
29797,  2980G, 
30474,  30476. 
31122.31124, 
31648.  31649. 
32287,  32628. 
32926 
28764,  30027, 
30478,  30479, 
,31423,31424 
31425,  31426 

30690 

,„- 30690 

- 30690 

..28765,  30690 
.29514 


26 

propossd  Rutas: 
792 - 

16CFR 

305                

.33037.33044 
.......30030 

-31077 

PropoMdRulM: 

310 

409 — 

1 307    - 

...- 30406 

.28554 

.29518 

17CFR 

30         

-30462 

200 

201 ~. 

202 

203      

..28717.  32738 

32738 

32738 

.32738 

209 

228 

229          

.32738 

32738 

32738 

230          

...„ 32738 

232     

32738 

240           

32738 

250 

260 

270        

32738 

32738 

32738 

275 

240 

32738 

.28717 

PropoMdRulM; 
17 

31653 

18CFR 

284 

381 

30186 

31389 

803 - -....31391 

804 31 391 

805 - - 31391 

PrapoMd  RuteK 

141     -...31428 

357 31262 

382 31262 

388 31428 


igCFR 

210 

PropoMdRulM: 

10 

12 

102 -. 

134 

177 


..32442 


29520 

.- 29520 

, 29520 

29520 

29520 


20CFR 

200 29983 

320 - 28534 

422 32444 

PropoMd  RulM:  * 

404 28767.  30482 

410 28767 

416 30482 

21  CFR 

73. 32264 

1 01 „_...30788 

1 72 - 32903 

178 31243 

184. - 32904 

510 29754.32446 

522 29754.  29984.  29985 

558 29481,  29482.  29483 

1220 - 29986 

1301 32099 

1307 32447 

1308 28718 

1309 -....32447 

1310 32447 

1 313 _ 32447 

1316 - 32447 

1404 33037.  33044 

PropoMdRulM: 

54       29801 

182      28555 

186 28555 

872 30032 

895 — 32406 

897 _ 32406 

1270 - .32128 

22  CFR 

21 29987 

41 30188 

137 33037.  33045 

208 33037.  33045 

^  310 33037.  33045 

502  29988 

513 „....33037,  33045 

1006 33037.  33045 

1508 33037.  33046 

23  CFR 
PropoMdRulM: 

655 31008 

24  CFR 

24 33037.  33046 

84 321 03 

PropoMd  Rutos: 

206 32630 

234 32630 


25  CFR 

151 

261 


.32874 
..32896 


26  CFR 

301 .2871 9 

Proposed  RuIm: 

1  30487.  31660 

301 3021 1.  30487 

28  CFR 

0        - 31244 

16    30467 

67 _ 33037,  33051 

93 32104 

29  CFR 

98 .33037.  33052 

100  -- 32587 

102 32587 

1471 33037,  33052 

2619 31404 

267ff. 31404 

Proposed  Rules: 

4  31660 

1926 ;. 30488 

30  CFR 

1 1 .■-...30398 

49 30398 

56      „..30398 

57 - 30398 

58 30398 

70     30398 

72       -...30398 

75      ...- 30398 

886 29756 

Proposed  Rutos: 

Oh.  II - 31126,32129 

Oh.  VII 29521 

56 30488,  30491 

57    30488.  30491 

21 1 30492 

926 29521 

935 31661 

950 - 31265 

31  CFR 

0 28535 

1  31631 

,19 33037.33052 

Propossd  RulsK 

41 1 32929 

32  CFR 

25 33037.33052 

254 30188 

706 31351 

Propossd  Ruiss: 

311 31266 

33  CFR 

100 29756.  29757.  32264 

110 29758 

117 29760.  31246,  32266, 

32267 

164 ......28834 

165 29761,  29762.  30157, 

31247.  31248.  31249,  31407, 

31408.  31409,  32268.  32269. 

32270 

Proposed  Rules: 

1  .„ 31267 

100 32288 

117        29804 
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1 75 -...32861 

179..—, 32861 

1 81 32861 

401 31429 

34  CFR 

75 32912 

85 .33037.  33053 

200 „ 32912 

201 - 3291 2 

364 „ 3291 2 

365 32912 

366 32912 

367 - 32912 

386 32912 

388 32912 

396 32912 

403 3291 2 

405 3291 2 

406 3291 2 

607 „ 3291 2 

641 32912 

647 3291 2 

674 31410 

668 33037,  33053 

682 30788.  31410,  32912. 

33037,33053 

690 30788 

Proposed  Rules: 

75 32252 

76 32252 

81 32252 

700 30160 

36  CFR 

242 31542 

1209 33037.  33058 

1236 29989 

Propossd  RuIss: 

13 29523.  29532 

14 32930 

292 32633 

37  CFR 

Proposed  Rules: 

1 30157 

38  CFR 

3 31250 

21 32271 

44 33037,  33059 

39  CFR 

20 30702 

111 30714 

241 32272 

501 30714 

Proposed  Rules: 

265 29806 

40  CFR 

9 29954.32587 

32 33037.  33059 

51 31633 

52 28720.  28726,  28729, 

29484,  29763,  30189,  31081. 

31084,  31086.  31087,  31088. 

31090,31411.31412.31912, 

31915,  31917.  32273.  32466, 
32601.32603.32606 

61 31917 

62 31090 

63 29484.  32587,  32912 

70 30192,  31637,  32603. 

32606.32913 


80 32106 

81 ™ 30789.  31917 

82 31 092 

86 - 32612 

1 17 30926 

1 52 32094 

1 53 „ 32094 

156 32094 

1 57 32094 

162 .32094 

165 32094 

172 32094 

180 31252.  31253.  31255, 

32094 

185 32094 

186 32094 

261 31107,31115 

271 28539.  29992,  31642 

272 32110.32113 

282 32469 

300 31414 

302 30926 

355 30926 

372 31643 

704 - 31 91 7 

710 31917 

71 2 31 91 7 

721 30468 

762 31917 

763 31917 

766 31917 

790 31 91 7 

795 31 91 7 

796 31917 

797 31917 

798 31917 

799 „ 31917 


Ch.  1 30506.32639 

52 28557.  28772.  28773. 

29809.  30217.  31127.  31128. 

31433,  31933,  31934.  32292, 
32477,  32639 

55 31128 

62 31128 

63 30801,30817 

70 29809,  30037.  32292, 

32639 

80 31269 

81 30046.  31433.  31934 

180 30048.  32640.  32643 

185 32643 

257 30964 

261 30964 

271 30964 

300 29814,  31440 

455 30217 

721 30050 

41  CFR 

105-68 33037,  33059 

PfoposMl  Rutoft: 

201-9 28560 


42  CFR 

84 

Propossd  Rulss: 

412 

413 

424 

485 

489 

1001 


.30336 


.29202 
..29202 
..29202 
.29202 
..29202 
..32916 


43  CFR 

12 


.33037,  33059 


Public  Lend  Order 

7143 28540 

7144 .28541 

7145 - 28541 

7146 28731 

Propossd  Rulsst 

1 1 28773 

426 29532 

427 „ 29532 

3100 - 31663 

3150 „ .31935 

44  CFR 

17 33037,  33061 

64 28732,  32612 

65 29993,  29995 

67 29997 

Proposed  Rules: 

65 31442 

67 30052 

45  CFR 

76 33037,  33061 

620 - 33037,  33062 

1154 33037.  33062 

1169 33037.  33062 

1 185 33037.  33063 

1357 28735 

2542 33037.  33063 

Propossd  Rulss: 

Ch.  VII 30058 

1310 31612 

46  CFR 

67 31602 

68 31602 

69 31602 

160 32836 

501 30791 

Proposed  Rules: 

2 32861 

30 32478 

31 - 32478 

70 32478 

71 32478 

90 32478 

91 32478 

107 32478 

159 „ 32861 

160 32861 

47  CFR 

0 30002.  31255.  32116 

1 32116 

43 29485 

61 29488 

63 31924 

64 29489 

65 28542 

73 29491.  31256,  31257. 

31258.  31927,  31928,  31929. 

31930.  31931,  32120,  32121. 
32276.32917,32918 

74 28546 

Proposed  Rulss: 

0 29535 

1 31351 

32 30058 

36 30059 

61 28774 

64 28774 

69 31274 

73 29816.  29817,  30506, 

30819.  31277,  31278,  32130, 

32298.  32645.  32933.  32934. 


32935 

76 29533 

80 28775.  29535 

48  CFR 

9 33064 

22 33064 

28 33064 

44 33064 

52 33064 

202 29491 

203 29491 

206 29491 

207 29491 

209 29491 

21 7 29491 

219 29491 

225 29491 

226 „ 29491 

228 29491 

231..- 29491 

232 29491 

237 29491 

242 29491 

244 29491 

245 29491 

247 . 29491 

249 29491 

251 29491 

252 29491 

253 29491 

91 5 30002 

931 30002 

933 28737 

942 30002 

951 30002 

952..-. 30002 

970 28737.  30002 

1404-.! 30792 

1405 30792 

1406 30792 

1407 30792 

1409- 30792 

1410 30792 

1413 30792 

1414 30792 

1419 30792 

1420 30792 

1424 30792 

1432...... 30792 

1433 30792 

1436 30792 

1437 30792 

1442 - 30792 

1 831 29504 

1852 29504 

Proposed  RuIsk 

4 31935 

9 30258 

12 31935 

14 31935 

15 31935 

16 31935 

31 31 935 

33 31935 

36 31935 

45 31935.  32646 

46 _ 31935 

49 31935 

52 31935.  32646 

53 31935 

209 32646 

215 32646 

252 32646 


IV 
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49CFR 

1  30186 

2fli 33037.  33083 

21i 3**«» 

571 30000.  30190 

575 3291» 

UBS J0O1 1 

1 1 06 32277 

S31 31  »7 

S04... J1W8 

507 32047 

571 .20801,  30600,  30000, 

38080.  31132,  31 135,  31939, 
31*40.  31*47,  32*35 

88CFn 

17 - .»»1< 

It  31250 

100 - .31542 

217 32121 

227 .20741.  32121 

301 31 2*0 

§25 _^ 30023 

661 .301 57 

8§1  _ 32277 

872 2*606,  30198,  30200 

875 30792,  32278 

17 .2*637.  30026,  30026, 

30027,  30028,  31000,  31 137, 
31444,  31663, 32483 

20  31366,  31990 

32   30606 

216 31666 

227 30263,  31696 

229 31666 

285 .28776 

630 .29543,  32484 

646 31949 

649 .29818,  32649 

650 .29618,  32649 

661 .29818.  32649 

652 31 279 

659 31949 

697...„ 32130,  32937 

LIST  OF  PUBLIC  LAWS 

Not«:  No  public  bills  which 

have  become  law  were 

received  by  the  Office  of  the 

Federal  Register  for  lrx:iusion 

in  today's  List  of  Public 

Laws. 

LMt  List  Jvmt  23,  19*5 


CFR  CHECKLIST 


This  checklist,  prepared  by  the  Office  of  the  Federal  Register,  is 

published  weekly.  It  is  arranged  in  the  order  of  CFR  titles,  stock 

numbers,  prices,  and  revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  t)een  Issued  since  last 

week  and  which  is  now  available  for  sale  at  the  Goverrvnent  Pnnting 

Otfk». 

A  checklist  of  current  CFR  volumes  comprising  a  complete  CFR  set, 
also  appears  in  the  latest  issue  of  tfie  LSA  (List  of  CFR  Sectk>ns 
Affected),  wfirch  is  revised  monthly. 

The  annual  rate  for  subschptkxi  to  all  revised  volumes  is  $883.00 

domestk:,  S220.75  additk>nal  for  foreign  mailing. 

Mail  orders  to  the  Superintendent  of  Documents,  Attn:  New  Orders, 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954.  All  orders  must  be 

accompanied  t>y  remittance  (check,  money  order,  GPO  Deposit 

Account,  VISA,  or  Master  Card).  Charge  orders  may  be  telephoned 

to  ttie  GPO  Order  Desk,  Monday  through  Friday,  at  (202)  512-1800 

from  8:00  a.m.  to  4:00  p.m.  eastem  time,  or  FAX  your  charge  orders 

to  C202)  512-2233. 

TMe  Stock  NumiMr  Price      Reviston  Data 

1,  2  (2  Resenred) (869-026-00001-8)  .. 

3  (1994  CompikJtkxi 
and  Ports  100  ond 
101) (869-02M)0002-6)  .. 

4  (869-026-00003^)  .. 

5  Parts: 

1-699  (869-026-00004-2)  .. 

700-1199  (869-026-00005-1)  .. 

1200-£nd,  6(6 

Reserved) (869-026-00006-9)  .. 


0-26  (869-026-00007-7) 

27-45  (669-026-00008-5) 

46-51  (869-026-00009-3) 

52  (869-026-00010-7) 

53-209 (869-026-0001 1-5) 

210-299 „ (869-026-00012-3) 

300-399 (869-026-00013-1) 

400-699 (869-026-00014-0) 

700-899 (869-026-00015-8) 

900-999 (869-026-00016-6) 

1000-1059  (869-026-000 17-4) . 

1060-1119  (869-026-00018-2)  . 

1120-1199  (869-026-00019^1)  . 

1200-1499  (869-026-00020-4)  . 

1500-1899  (869-026-00021-2)  . 

1900-1939  (869-026-00022-1)  . 

1940-1949  (869-02M)0023-9)  . 

1950-1999  (869-026-00024-7) . 

2000-End (869-026-00025-5)  . 

8 (869-026-00026-3) . 

9  Parts: 

1-199  (869-026-00027-1) . 

200-End  (869-026-00028-0) . 

10  Parts: 

0-50  (869-026-00029-8)  . 

51-199 (869-026-0003O-1) . 

200-399 _ (869-026-00031-0) . 

400-499 (869-026-00032-8)  . 

50(Hnd  (869-026-00033-6) . 

11  (869-026-00034-4)  . 

12  Parts: 

1-199  (869-026-00035-2) . 

200-219 (869-026-00036-1)  . 

220-299 (869-026-00037-^  . 

300-499 (869-026-00038-7) . 

500-599 (869-026-00039-5)  . 

600-End (869^)26-00040-9)  . 

13  (869-026-00041-7) . 


$5.00 

Jon.  1 

1995 

40.00 

'Jan.  1 

1995 

550 

Jan.  1 

1995 

23.00 

Jan.  1 

1995 

20.00 

Jan.  1 

1995 

2300 

Jon.  1 

1995 

21.00 

Jan.  1 

1995 

i4.ra 

Jon.  1 

1995 

2i.ro 

Jan.  1 

1995 

30.ro 

Jan.  1 

1995 

25.ro 

Jan.  1 

1995 

34.ro 

Jan.  1 

1995 

i6.ro 

Jon.  1 

1995 

2i.ro 

Jon.  1 

1995 

23.ro 

Jon.  1 

1995 

32.ro 

Jon.  1 

1995 

23.ro 

Jon.  1 

1995 

i5.ro 

Jon.  1 

1995 

12X10 

Jon.  1 

1995 

32.ro 

Jan.  1 

1995 

3SO0 

Jan.  1, 

1995 

\6J00 

Jon.  1, 

1995 

30JOO 

Jon.  1, 

1995 

AOJOO 

Jon.  1, 

1995 

i4.ro 

Jon.  1 

1995 

HJOO 

Jon.  1, 

1995 

30jn 

Jon.  1, 

1995 

23.ro 

Jon.  1, 

1995 

30.ro 

Jon.  1, 

1995 

23.ro 

Jon.  1, 

1995 

i5.ro 

»Jan.  1, 

1993 

2i.ro 

Jan.  1, 

1995 

39.ro 

Jon.  1, 

1995 

i4.ro 

Jan.  1, 

1995 

i2.ro 

Jon.  1, 

1995 

i6.ro 

Jan.  1, 

1995 

28.ro 

Jon.  1, 

1995 

23.ro 

Jon.  1, 

1995 

i9.ro 

Jon.  1. 

1995 

3SJ0O 

Jan.  1, 

1995 

32  A) 

Jon.  1, 

1995 

TMe 
14 


Stock  Number 


Pfioe      neviilon  Dels 


1-59 (869-026-00042-5) 

60-139 (869-026-00043-3) 

140-199 (869-026-00044-1) 

200-1199 (869-026-00045-0) 

1 200-End (869-026-00046-8) 


3300 

27.ro 

13X)0 
2300 

i6.ro 

15  Parts: 

0-299  (869-026-00047-6) 15.ro 

300-799 „. (869-026-00048-4) 7600 

80(Knd  (869-026-00049-2) 21X)0 

16  Parts: 

0-149  (869-026-00050-6) 700 

150-W9 „ (869-026-00051-4) 19.ro 

1000-End (869-026-00052-2) f25.ro 

17  Parts: 

1-199  „...  (869-022-00054-3) XJOO 

200-239 „ (869-022-00055-1) TiJOO 

240-End  (869-022-00056-0) 30J)0 

18  Parts: 

1-149  _ (869-026-00057-3) 16.ro 

150-279 (869-026-00058-1) 13.ro 

280-399 (869-026-00059-0) 13.ro 

400-€nd  ._ (869-022-00O6O-8) UJOO 

19  Parts: 

1-140  (869-026-00061-1)  .. 

140-199 (869-026-00062-0)  .. 

200-€nd  (869-026-00063-8)  .. 


25.ro 
2i.ro 
i2.ro 

20  Parts: 

1-399  (869-026-00064-6) 20.ro 

400-499 „„ (869-022-00064-1) 34.ro 

500-End  „ (869-026-00066-2) 34.ro 

21  Pans: 

1-99  (869-022-00066-7) ]6J0O 

100-169 .....  (869-022-00067-5) 21.ro 

170-199 (869-026-00068-7) 22.ro 

200-299 (869-026-0ro70-1) 7.ro 

300^99 (869-026-0ro71-9) 39.ro 

500-599 (869-022-0ro71-3) 16.ro 

600-799 (869-022-OM72-1) 8.50 

800-1299  (869-022-0ro73-0) 22S10 

1300-£nd (869-026-0ro75-l) I3.ro 


32.ro 
24.ro 

2]J00        Apr. 


36.ro 
38.ro 
20.ro 

39D0 


26 

§§1.0-1-1.60 (869-026-00087-5) 21i)0 

§§  1.61-1.169 (869-022-00085-3) 33.ro 

§§  1.170-1.300 (869-022-00086-1) 24.ro 

§§  1.301-1.4ro (869-022-00087-0) 17.ro 

§§1.401-1440 (869-022-00088-8) 30.ro 

§§1.441-1.5ro  (869-022-00089-6)  22.ro 

§§1.501-1.640 (869-022-00090-0) 21.ro 

§§  1  A41-1.850 (869-022-00091-8) 24.ro 

§§  1.851-1.907 (869-022-00092-6) 26.ro 

§§  1.908-1. lOro (869-022-00093-4) 2700 

§§  1.iroi-1.14ro  (869-022-00094-2) 2AO0 

§§  1.1401-End  (869-022-00095-1) 32.ro 

2-29  (869-022-00096-9) 2AO0 

30-39  (869-022-00097-7) 18.ro 

40-49  _...  (869-022-00098-4) 14.ro 

50-299 „...  (869-O26-roi02-2) 14.ro 

300-499 (869-022-roiOO-l) 24.ro 


Jan.  1, 
Jon.  1, 
Jon.  1, 
Jon.  1, 
Jon.  1, 

Jon.  1. 
Jon.  1, 
Jon.  1, 

Jon.  1, 
Jon.  1, 
Jon.  1, 

Apr.  1. 
Apr.  1, 
Apr.  1, 

Apr.  1, 
Apr.  1, 
Apr.  1, 
Apr.  1, 

April  1, 
Apr.  1. 
Apr.  1, 

Apr.  1, 
Apr.  1, 
Apr.  1, 

Apr.  1, 
Apr.  1, 
Apr.  1, 
Apr.  1, 
Apr.  1, 
Apr.  1, 
Apr.  1, 
Apr.  1, 
Apr.  1, 

Apr.  1, 
Apr.  1, 


22  Parts: 

1-299  (869-O22-0ro75-6)  .. 

300-€nd  (869-026-0ro77-8)  .. 

23  (869-022-0ro77-2)  .. 

24  Parts: 

0-199  (869-022-0ro78-1)  .. 

200-499 (869-022-0ro79-9)  .. 

500-699 (869-022-00080-2)  .. 

700-1699 „„..  (869-022-00081-1) .. 

•1700-£nd  (869-026-00085-9) 1700 

•25 (869-026-00086-7) 32.ro   Apr.  1, 


Apr.  1. 
Apr.  1, 
Apr.  1, 
Apr.  1. 
Apr.  1. 


Apr.  1. 
Apr.  1, 
Apr.  1, 
Apr.  1, 
Apr.  1, 
Apr.  1, 
Apr.  1. 
Apr.  1, 
Apr.  1, 
Apr.  1, 
Apr.  1, 
Apr.  1, 
Apr.  1. 
Apr.  1, 
Apr.  1, 
Apr.  1, 
Apr.  1, 


995 
995 
995 
995 
995 

995 
995 
995 

995 
995 
995 

994 
994 
994 

995 
995 
995 
994 

995 
995 
995 

995 
994 
995 

994 
994 
995 
995 
995 
994 
994 
994 
995 

994 
995 

994 


994 
994 
994 
994 
995 

995 


995 
994 
994 
994 
994 
994 
994 
994 
994 
994 
994 
994 
994 
994 
994 
995 
994 


VI 
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stock  NumtMr 


,  (869-026-0010*^ 6.00 

.  (869-022-00102-7) 8.00 


TW* 

500-599 •••—.••>• 

600-€nd  — 

27  Parts: 

1-199  (869-O22-00103-5) 36.00 

200-End  (869^)26^»107-3) 13.00 

28  Parts: „^ 

1-42         (869-022-00105-1) 27D0 

4>en<j' (869-022-00106^))  2100 

»  P«»ts:  „,  ^ 

0J?9  ~ (869-022-00107-8) 2100 

10^99      (869-022-00108-6) 9J0 

500-899     (869-022-00109^) 35.00 

900-1899  (869-022-001 10-8)  —     1700 

1900-1910  (§§  1901. Ito 

1910.999) (869-022-001 11-6) 

1910  (§§1910.1000  to 

end)  (869-022-001 12-4) 

191 1-1925 (869-022-001 13-2) 

1926 (869-022-001 14-1) 33.00 

1927-EfXl (869-022-001 15-9) 36.00 


Price      Ravlslor  Dal* 


'Apr, 
Apr. 


1,  1990 
1,  1994 


Apt.  1,  1994 
•Apt.  1,  1994 

July  1,  1994 
July  1,  1994 

July  1,  1994 
July  1,  1994 
July  1,  1994 
July  1,  1994 


33.00        July  1.  1994 


21.00 
26.00 


27.00 
19.00 
27O0 


30  Parts: 

1-199    _ (869-022-001 16-7)  .. 

200-«99 (869-022-00117-5) .. 

700-£nd  (869-022-00118-3)  .. 

31  Parts:  ,.^ 

0-199         (869-022-00119-1) 18.00 

200-End  (869-022-00120-5) MJ» 

1-39,  Vol.  I — •• 5.00 

1-39.  vol.  n »W 

1-39,  Vol.  W — •  'f-OO 

1-190        (869-022-00121-3) 3100 

191-399 . (869-022-00123-1) 36.00 

400-629  (869-022-00123-0) 26.00 

630-699 (869-022-00124-8) 14.00 

700-799 (869-022-00125-6) 21 .00 

800-€nd  (869-022^»126-4) 22.00 

33  Parts: 

1-124      (869-022-00127-2) 20.00 

125-199 (869-022-00128-1) 26.00 

200-€nd  (869-022-00129-9) 24.00 

MPwts:  _^ 

1-299        (869^022-00130-2) 28.00 

300-399 (869-022-00131-1) 21.00 

400-€nd  (869-022-00132-9) 40.00 

35  (869-022-00133-7) 12.00 


36 1      _ 

1-199      (869-022-00134-5) 15.00 

200-€nd  (869-O22-O0135-3) 37.00 

37  (869-022-00 136-1) 20.00 

38  Parts: 

0-17       (869-022-00137-0) 30.00 

18.£nd  (869-022-00138-8) 29.00 

39  (869-022-00139-6) 16.00 


40 

1-51  (869-022-00140-0) 3900 

52  (869-022-00141-8) 39.00 

53-59  (869-022-00142-6) 11.00 

60  -■. (869-022-00143-4)  3600 

61-80  (869-022-00144-2) 41.00 

81-85    (869-022-00145-1) 23.00 

86-99  (8694)22-00146-9) 41.00 

100-149 (869-022-00147-7) 39.00 

150-189 (869-022-00148-5) 24.00 

190-259 (8694)22-00149-3) 18.00 

260-299 (869-022-00150-7) 36.00 

300-399 -. (869-O22-00151-5) 18.00 

400-424 (869-022-00152-3) 27.00 

425-699 ;..™ (869-022-00153-1) 30.00 


THto 


Stock  NumiMr 


July  1,  1994 
July  1,  1994 
July  1, '1994 
July  1.  1994 

July  1,  1994 
July  1,  1994 
July  1,  1994 

July  1,  1994 
July  1,  1994 

2July  1,  1984 

2July  1.  1984 

2July  1,  1984 

July  1,  1994 

July  1.  1994 

July  1,  1994 

sjuly  1,  1991 

July  1,  1994 

July  1,  1994 

Mti  1,  1994 
July  1,  1994 
July  1,  1994 

July  1,  1994 
July  1,  1994 
July  1,1994 

July  1,  1994 

July  1,  1994 
July  1,  1994 

July  1,  1994 

July  1,  1994 
July  1,  1994 

July  1,  1994 

July  1,  1994 
July  1,  1994 
July  1,  1994 
July  1,  1994 
July  1,  1994 
July  1,  1994 
July  1,  1994 
July  1,  1994 
July  1,  1994 
July  1,  1994 
July  1,  1994 
July  1,  1994 
July  1,  1994 
July  1.  1994 


70O-789 ~ (869-022-00154-0) 28.00 

790-€nd  (869-022-00155-8) 27.00 

4lChapt8rs:  „„ 

1, 1-1  to  1-10 13J0 

1 , 1-1 1  to  Appendta,  2  (2  Reserved) 1300 

3-6 '*•" 

7  „ 600 

g ZZ.'. 450 

5 ::::z..„. ujjo 

io^i7": »•» 

18,  Vol.  I,  Ports  1-5  1300 

1 8,  Vol.  II,  Ports  6-19 13J0 

18,  Vol.  Ill,  Ports  20-52 13^ 

19-100  - 1300 

1-100  (869-O22-00156-6) 950 

101         . (869-022-00157-^) 29.00 

102-200 (869-022-00158-2) 15.00 

201-€nd (869-022-00159-1) 13X0 

42  Parts: 

1-399     (869-022-0016O-4) 24.00 

40(M29 (869-022-00161-2) 26.00 

430-€nd  -  (869-022-00162-1) 36.00 

*3P**=  »,«« 

1-999       (869-022-00163-9) 23O0 

1000-3999  (869-022-00164-7) 31.00 

4000-End (869-022-00165-5) 14.00 

44 (869^)22-00166-3) 27.00 


Pile*      IWwislonDaM 

July  1,  1994 
July  1,  1994 


1-199       (869-022-00167-1) 22.00 

200-499 (869-O22-O0168-0) 15.W 

500-1 199 (869-022-00169-8) 3200 

1200-End (869-022-00170-1) 26.00 

46  Parts: 

1-40       (869-022-00171-0) 20O0 

41-«9    (869-022-00172-8) 16.00 

70-89    (869-022-00173-6) 8.50 

90-139 (869-022-00174-4) 15.00 

140-155 (869-0224)0175-2) 12.00 

156-165 (8694)224)0176-1) 17.00 

166-199 (869-022-00177-9) 17.00 

200-499 (8694)224)01 78-7) 21 .00 

500-€nd  (8694)22-00179-5) 15.00 

47  Parts:  _^ 

0-19       (869-0224)0180-9) 2500 

20-39  - (8694)224)0181-7) 20.00 

40-69     (869-0224)0182-5) 14.W 

70-79  (869-022-00183-3) 24.00 

80-€nd  (869-022-00184-1) 26.00 

48  Chaptsrs:  ,^  ^ 

1  (Ports  1-51)  (869-0224)0185-0) 36.ra 

1  (Ports  52^99)  (869-0224)0186-8) 23.00 

2  (Ports  201-251) (8694)22-00187-6) 16O0 

2  (Ports  252-299) (8694)22-00188-4) 13.00 

3-6        (869-0224)0189-2) 23.00 

7-14       , (869-022-00190-6) 30.00 

15-28  (869-0224)0191-4) 32.00 

29-End  (869-022-00192-2) 17.00 

^•^■rts:  „^^ 

1-99    (869-0224)019>1) 2400 

100-177 _ (8694)22-00194-9) 30.00 

178-199 (869-022-00195-7) 2100 

200-399 (86W)224)0196-5) 30.00 

400-999 (869-022-00197-3) 35.00 

1000-1199  (8694)2*4)0198-1) 19O0 

120(Knd (8694)224)0199-0) 15.00 


iJuly  1,  1984 

3Juiy  1,  1984 

sjuly  1,  1984 

3July  1,1984 

iJuly  1,  1984 

3July  1,  1984 

>July  1,  1984 

sjulyl,  1984 

iJuly  1,  1984 

iJuly  1,  1984 

sjuly  1,  1984 

July  1,  1994 

July  1.  1994 

July  1,  1994 

July  1,  1994 

Oct.  1,  1994 
Oct.  1,  1994 
Oct.  1,  1994 

Oct.  1,  1994 
Oct.  1,  1994 
Oct.  1,  1994 

Oct.  1,  1994 

Oct.  1,  1994 
Oct.  1,  1994 
Oct.  1,  1994 
Oct.  1,  1994 

Oct.  1,  1994 
Oct.  1,  1994 
Oct.  1,  1994 
Oct.  1,  1994 
Oct.  1,  1994 
'Oct.  1,  1993 
Oct.  1,  1994 
Oct.  1,  1994 
Oct.  1,  1994 

Oct.  1,  1994 
Oct.  1,  1994 
Oct.  1,  1994 
Oct.  1,  1994 
Oct.  1,  1994 

Oct.  1,  1994 
Oct.  1,  1994 
Oct.  1,  1994 
Oct.  1,  1994 
Oct.  1,  1994 
Oct.  1,  1994 
Oct.  1,  1994 
Oct.  1,  1994 

Oct.  1,  1994 
Oct.  1,  1994 
Oct.  1,  1994 
Oct.  1,  1994 
Oct.  1,  1994 
Oct.  1,  1994 
Oct.  1,  1994 


1-199 (869-0224)0200-7) 25.00  Oct.  1,  1994 

200-599 ....(869^4)224)0201-5) 22.00  Oct.  1,  1994 

600-End  (869-0224)0202-3) 27.00  Oct.  1,  1994 

CFR  Index  and  Fixings  ,  ,,^ 

Aids „ (869-0264)005>l) 36O0  Jan.  1,  1995 
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TttI*                                 Slock  Numbar                 Prtc*  RcvistonOat* 

Complete  1995  CFR  set 883J)0  1995 

Microfiche  CFR  Edition: 

Complete  set  (one-tirne  mailing) 188.ro  1992 

Complete  set  (one-time  mailing) 223.ro  1993 

Complete  set  (one-time  moiling) 244.ro  1994 


Subscription  (moled  as  issued)  ..- 264J)0 

IndivKJuoi  copies „ lOO 


1995 
1995 


'  Because  Title  3  s  an  artnud  compialion.  ttv  volume  and  01  previous  volumes 
shoid  be  rekxned  as  a  permanent  reference  source. 

»the  July  I.  1986  editwn  o«  32  CFB  Ports  1-189  contortt  o  note  onty  for 
Ports  1-39  mdusrve.  For  Itw  ful  text  of  tt«e  Defense  AcquKdion  eegkAJhons 
in  Pots  1-99.  cor«utt  ttie  ttvee  CFR  vokjmes  issued  as  o(  July  1,  1964,  contoinng 
ttx>se  ports. 

'The  July  1.  1965  edtion  of  41  CFR  Ctxpters  1-100  conkara  o  note  onty 
(or  CtKpters  I  to  49  Inclusive.  For  ttw  ful  text  of  procurertient  regukAont 
in  Chapters  1  to  49.  consiil  the  eleven  CFB  vohmes  issued  as  of  Mtf  I. 
1964  contcmmg  those  chapters. 

*No  amendments  to  this  volume  were  promUgated  dung  the  perK)d  Apr. 
1.  1990  to  l^o  31,  199S.  The  CFfi  vokjme  issued  AprI  1.  1990.  shouU  t>e 
retained. 

'No  amendments  to  this  vohjme  were  promigaled  dunng  the  period  J«iy 
1,  1991  to  June  30,  1994  The  CFP  volume  issued  Jiiy  1.  1991.  $hoi*3  be  retcwied. 

♦^to  omerxlments  to  this  volume  were  promulgated  dumg  tfie  period  January 
I,  1993  to  December  31.  1994.  The  CFR  volume  issued  Jonuory  I,  1993,  shoiid 
beretoned. 

'^4o  amendments  to  this  volume  were  promjgoted  duing  the  period  October 
1,  1993,  to  September  30,  1994.  The  CFR  volume  issued  Octobei  1.  1993.  shoiid 
beretavwd 

'No  amendments  to  this  vokjme  were  promtigoted  during  the  period  Apri 
1,  1994  to  March  31,  199S.  The  CFR  vokjme  issued  Apr!  1,  1994.  tfiotid  be 


INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 

KiK»w  when  to  expect  your  renewal  notkx  and  keep  a  good  thing  conrinfr  To  keep  our  su^ 

prices  down,  the  Government  Printing  Office  mails  each  subscriber  only  one  renewal  notice.  You  can 
learn  when  you  will  get  your  renewal  notice  by  checking  the  number  that  foUows  month/year  code  on 
the  top  line  of  your  label  as  shown  in  this  example: 


A  renewal  notice  will  be 
aent  appioKimateiy  90  days 
before  diit  date. 
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JOBS  SMITH 
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:212  MAIN  STREET 

;  FC»ESTVILLE  MD  20747 
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A  renewal  nodce  will  be 
tent  approximareiy  90  day* 
before  thit  dace. 

/ 

DEC95  R  1 


•••••••«••••••••••••••••■•••• 


To  be  sure  that  your  service  continues  without  interruption,  please  return  your  renewal  nonce  promptly. 
If  your  subscriptionservice  is  discontinued,  simply  scndyourmailing  label  from  any  issue  to  the 

Superintendent  of  Documents,  Washington,  DC  20402-9372  with  the  proper  remittance.  Your  semce 

will  be  reinstated. 

Tb  change  your  i-idress:  Please  SEND  YOUR  MAILING  LABEL,  along  with  your  new  address  to  the 

Superintendent  oi*>)cuments,Atto:  Chief.  Mail  List  Bninch,  Mail  Stop:  SSOM,  Washington. 

DC  20402-9373. 

To  inauire  about  your  subscription  service:  Please  SEND  YOUR  MAILING  LABEL,  along  with 

your  correspondence,  to  the  Superintendent  of  Documents.  Atm:  Chief,  Mail  List  Branch.  Mail 

Stop:  SSOM.  Washington.  DC  20402-9375. 

Tb  order  a  new  subscription:  Please  use  the  otder  form  provided  below. 


SuparWendent  of  Documents  Subacrtptlon  Oder  Fonn     Omg*  your^o^dm. 


Ibfaxyouronlars  f^tia^^^42a9 


*5468 

IIlYESi  please  enter  my  sutjscriplions  as  falOK«: 

subscriptions  to  Federal  Register  (FR);  including  the  daily  Federal  Register,  monthly  Index  and  LSA  List 


of  Code  of  Federal  Regulations  Sections  Affected,  at  $544  ($680  foreign)  each  per  year, 
.subscriptions  to  Federal  Register,  daily  on(K  (FROO),  at  $494  ($617.50  foreign)  each  per  year. 


The  total  cost  of  my  order  is  $ 


_.  (1nclud< 


regular  shipping  and  handling.)  Price  subject  to  change. 


Coinpany  or  paraoMi  nam* 
Adtmorwi  addraaa/Mcntianln* 


(n»— •  tYp>  Of  prirO 


StrMt 


Ctt^  State.  Zip  ooda 


For  privacy;  chadi  box  below: 

a  Do  not  m^<e  niy  name  available  to  other  nnaiters 

Checit  matftod  of  payment 

□  Check  payable  to  Superintendent  of  Docunients 

□  GPO  Deposit  Account   II    I    II    lIP-D 
a  VISA     □  MasterCard   j    j    j    |    |»xp>rate)n<tet<| 
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Rules  and  Regulations 


Federal  Register 

Vol.  60.  No.  123 
Tuesday.  June  27,  1995 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  putjiished  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Docurnents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Parts  451,  531, 550,  551,  591, 
and  630 

RIN  3206-AQ15 

incentive  Awards;  Pay  and  Leave 
Administration 

AGENCY:  Office  of  Personnel 

Management. 

ACTION:  Final  rule. 

SUMMARY:  The  Office  of  Personnel 
Management  (OPM)  is  issuing  final 
regulations  to  incorporate  certain 
incentive  awards  and  pay  and  leave 
administration  rules  contained  in  the 
provisionally  retained  Federal 
Personnel  Manual  (FPM)  material, 
which  expired  on  December  31.  1994, 
into  the  Code  of  Federal  Regulations 
(CFR)  and  to  remove  certain 
recordkeeping  and  reporting 
requirements. 

DATES:  The  final  rules  are  effective  on 
July  27,  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Colchao.  (202)  606-2720, 
concerning  questions  about  the  final 
regulations  for  incentive  awards  in  5 
CFR  part  451,  and  Bryce  Baker  (202) 
606-2858,  concerning  questions  about 
the  final  regulations  for  pay  and  leave 
administration  in  5  CFR  parts  531,  550, 
551,  591,  and  630. 

SUPPLEMENTARY  INF0RMATI0N:On 
December  28,  1994.  OPM  published 
interim  regulations  (59  FR  66629}  to 
incorporate  a  small  number  of 
miscellaneous  incentive  awards  and  pay 
and  leave  administration  provisions  in 
the  provisionally  retained  FPM.  which 
expired  on  December  31. 1994,  into  the 
CFR. 

The  rules  relate  to — 
(1)  Incentive  awards — cash  award 
limitations,  documentation  of  informal 


recognition  items,  and  eligible  award 
recipients; 

(2)  Application  of  the  two-step 
promotion  rule  for  promotions  from  GS- 
1  and  GS-2  positions; 

(3)  Application  of  leave  without  pay 
towards  the  completion  of  waiting 
periods  for  within-grade  increases; 

(4)  Counting  travel  time  as  "hours  of 
work;" 

(5)  Sunday  premium  pay  for  periods 
of  paid  leave  and  excused  absence; 

(6)  Payments  during  evacuation; 

(7)  Back  pay  computations; 

(8)  Computing  cost-of-living 
allowances  for  employees  receiving  pay 
retention;  and 

(9)  Leave  for  uncommon  tours  of  duty. 
These  rules  did  not  establish  any  new 

requirements,  and  they  removed  the 
recordkeeping  requirements  related  to 
waiving  the  biweekly  pay  cap  on 
premium  pay  and  the  reporting 
requirements  for  payments  during 
evacuation. 

The  60-day  comment  period  ended  on 
February  27, 1995.  OPM  received 
comments  from  one  agency,  one 
employee  organization,  and  one 
individual.  These  comments,  as  well  as 
certain  technical  changes  in  the  final 
regulations,  are  summarized  below. 

Incentive  Awards 

An  agency  noted  that  the  former, 
provisionally  retained  FPM  material 
(FPM  Chapter  451,  Subchapter  3, 
section  3-2c)  encouraging  agencies  to 
establish  honorary  awards  for  private 
citizens  was  not  incorporated  in 
regulation.  The  agency  asked  under 
what  authority  agencies  could  continue 
to  grant  awards  to  private  citizens. 
Agencies  may  grant  such  awards  under 
agency-specific  authorities  that  would 
be  appropriate  depending  on  the  nature 
of  the  contribution  to  be  recognized. 
However,  awards  authorized  by  chapter 
45  of  title  5,  United  States  Code,  may  be 
granted  only  to  Federal  employees  or 
former  Federal  employees  for 
contributions  made  while  in  the  Federal 
service.  To  clarify  that  former  Federal 
employees  may  receive  awards 
authorized  by  5  U.S.C.  chapter  45  and 
reflect  expired  FPM  material  and 
statutory  intent,  OPM  is  amending  5 
CFR  451.104(0  to  include  separated 
employees,  as  well  as  the  legal  heirs  or 
estates  of  deceased  employees,  as 
eligible  award  recipients. 


Sunday  Premium  Pay  for  Periods  of 
Paid  Leave  and  Excused  Absence 

An  individual  commented  that  part- 
time  employees  are  not  entitled  to 
Sunday  premium  pay.  OPM  agrees.  To 
clarify  this,  we  have  revised  5  CFR 
550.171  and  the  definition  of  Sunday 
work  in  5  CFR  550.103(o).  This 
clarification  is  consistent  with  the 
information  in  expired  Federal 
Personnel  Manual  Letter  550-79,  which 
stated  that  part-time  employees  and 
employees  who  work  intermittently  are 
not  entitled  to  premium  pay  for  Sunday 
work;  it  also  reflects  a  Comptroller 
General  opinion  regarding  the 
compensation  of  part-time  employees 
(46  Comp.  Gen.  337  (1966)). 

Leave  for  Uncommon  Tours  of  Duty 

An  employee  organization 
commented  that  the  manner  in  which 
leave  is  to  be  charged  to  employees  on 
uncommon  tours  of  duty — specifically, 
firefighters  who  work  24-hour  shifts — is 
not  clear.  In  5  CFR  630.210,  the  interim 
regulation  provides  agencies  with  the 
authority  to  require  that  an  employee 
with  an  uncommon  tour  of  duty  must 
accrue  and  use  leave  on  the  basis  of  that 
uncommon  tour  of  duty.  Leave  accrual 
must  be  directly  proportional  to  the 
leave  accrual  rates  in  5  U.S.C.  6303(a). 
Also,  leave  must  be  charged  on  an  hour- 
for-hour  basis  for  each  hour  of  absence 
from  the  uncommon  tour  of  duty.  The 
regulation  in  5  CFR  630.210  does  not 
change  the  methodology  for  charging 
leave  to  employees  on  uncommon  tours 
of  duty  that  was  previously  published  in 
the  Federal  Personnel  Manual. 

A  firefighter  whose  leave  is 
administered  on  the  basis  of  a  144-hour 
biweekly  tour  of  duty,  and  who  has  15 
or  more  years  of  service,  accrues  374 
hours  of  annual  leave  over  a  period  of 
26  biweekly  pay  periods  (25  pay  periods 
times  14  hours,  plus  1  pay  period  times 
24  hours),  which  equals  10  percent  of 
the  number  of  hours  in  26  biweekly  pay 
periods  (3,744  hours).  Similarly,  an 
employee  whose  leave  is  administered 
on  the  basis  of  an  80-hour  biweekly  tour 
of  duty,  and  who  has  15  or  more  years 
of  service,  accrues  208  hours  of  annual 
leave  over  a  period  of  26  biweekly  pay 
periods  (26  pay  periods  times  8  hours), 
which  also  equals  10  percent  of  the 
nimiber  of  hours  in  26  biweekly  pay 
periods  (2.080  hours).  This  proportional 
relationship  between  the  annual  leave 
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accrual  rates  of  the  affected  employees 
ensures  equitable  treatment. 

In  the  interim  regulations,  section 
630.210(a)  states  that  "[olne  hour  (or 
appropriate  fraction  thereof)  of  leave 
shall  be  charged  for  each  hour  (or 
appropriate  fraction  thereof)  of  absence 
from  the  uncommon  tour  of  duty." 
Since  the  leave  accrual  rates  for 
firefighters  on  uncommon  tours  of  duty 
have  been  adjusted  to  fully  reflect  their 
longer  work  schedule,  an  hour-for-hour 
charging  methodology  is  necessary  to 
maintain  an  equitable  relationship  with 
other  employees.  When  an  employee 
with  15  or  more  years  of  service  who 
works  80  hours  per  day  period  takes  1 
week  of  annual  leave,  the  employee  is 
charged  40  hours,  or  about  19  percent  of 
the  leave  accrued  in  1  year.  Similarly, 
when  a  firefighter  with  15  or  more  years 
of  service  who  works  144  hours  per  pay 
period  takes  1  week  of  annual  leave,  the 
employee  is  charged  72  hours,  or  about 
19  percent  of  the  leave  accrued  in  1 
year.  0PM  believes  the  manner  in 
which  leave  must  be  charged  for 
employees  on  uncommon  tours  of  duty 
was  clearly  stated  in  the  interim 
regulation.  Therefore,  no  change  has 
been  made  in  this  provision  of  the  final 
regulations. 

Miscellaneous  Amendments 

The  authority  cited  in  5  CFR 
531.401(c)  for  within-grade  increase 
purposes  is  being  revised  to  give  the 
correct  citation.  (The  Executive  order 
previously  cited  has  been  revoked.)  The 
definition  of  acceptable  level  of 
competence  in  5  CFR  531.403.  for 
within-grade  increase  purposes,  is  being 
revised  to  refer  to  the  next  higher  rate 
within  the  grade,  as  well  as  the  next 
higher  step  of  the  grade,  in  order  to 
address  the  situation  of  GM  employees, 
whose  rates  of  basic  pay  are  between 
General  Schedule  step  rates. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  they  will  affect  only  Federal 
employees  and  agencies. 

List  of  Subjects  in  5  CFR  Farts  451,  531, 
550,  551  and  630 

Administrative  practice  and 
procedure.  Claims.  Decorations,  medals, 
awards.  Government  employees.  Law 
enforcement  officers.  Travel  and 
transportation  expenses.  Wages. 

U.S.  Office  of  Personnel  Management. 

James  B.  King, 

Director. 

Accordingly,  the  interim  rule 
amending  parts  451,  531,  550,  551.  591, 


and  630  of  title  5  of  the  Code  of  Federal 
Regulations,  which  was  published  at  59 
FR  66629  on  December  28. 1994.  is 
adopted  as  final  with  the  following 
changes: 

PART  451— INCENTIVE  AWARDS 

1.  The  authority  citation  for  part  451 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  4501-4507. 

2.  In  §  451.104,  paragraph  (f)  is 
revised  to  read  as  follows: 

$451,104    Policy. 

«        •        »        •        * 

(f)  An  award  under  this  subpart  may 
be  granted  to  a  separated  employee  or 
the  legal  heir(s)  or  estate  of  a  deceased 
employee. 


5.  In  §  531.403.  the  definition  of 
acceptable  level  of  competence  is 
revised  to  read  as  follows: 

§531.403    Definitions. 

*         *         •         *         • 

Acceptable  level  of  competence 
means  fully  successful  performance  by 
an  employee  of  the  duties  and 
responsibilities  of  his  or  her  assigned 
position  that  warrants  advancement  of 
the  employee's  rate  of  basic  pay  to  the 
next  higher  step  of  the  grade  or  the  next 
higher  rate  within  the  grade  (as  defined 
in  this  section)  of  his  or  her  position, 
subject  to  the  requirements  of  §  531.404 
of  this  subpart. 


PART  531— PAY  UNDER  THE 
GENERAL  SCHEDULE 

3.  The  authority  citation  for  part  531 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  5115.  5307.  and  5338; 
sec.  4  of  Pub.  L.  103-89. 107  Stat.  981;  and 
E.O.  12748.  56  FR  4521,  3  CFR  1991  Comp.. 
p.  316; 

Subpart  A  also  issued  under  5  U.S.C. 
5304.  5305,  and  5553;  section  302  of  the 
Federal  Employees  Fay  Comparability 
Act  of  1990  (FEPCA),  Pub.  L.  101-509. 
104  Stat.  1462;  and  E.O.  12786.  56  FR 
67453.  3  CFR,  1991  Comp.,  p.  376; 

Subpart  B  also  issued  under  5  U.S.C. 
5303(g),  5333,  5334(a),  and  7701(b)(2); 

Subpart  C  also  issued  under  5  U.S.C. 
5304.  5305.  and  5553;  sections  302  and 
404  of  FEPCA,  Pub.  L.  101-509.  104 
Stat.  1462  and  1466;  and  section  3(7)  of 
Pub.  L.  102-378. 106  Stat.  1356; 

Subpart  D  also  issued  under  5  U.S.C. 
5335(g)  and  7701(b)(2); 

Subpart  E  also  issued  under  5  U.S.C. 
5336; 

Subpart  F  also  issued  under  5  U.S.C. 
5304,  5305(g)(1).  and  5553;  and  E.O. 
12883,  58  FR  63281,  3  CFR  1993  Comp.. 
p.  682. 

Subpart  D— Within-Grade  Increases 

4.  In  §  531.401.  paragraph  (c)  is 
revised  to  read  as  follows: 

§  531 .401    Principal  auttiorities. 

***** 

(c)  Section  5338  of  title  5,  United 
States  Code,  provides  that  "The  Office 
of  Personnel  Management  may  prescribe 
regulations  necessary  for  the 
administration"  of  General  Schedule 
pay  rates,  including  within-grade 
increases. 


PART  550— PAY  ADMINISTRATION 
(GENERAL) 

Subpart  A— Premium  Pay 

6.  The  authority  citation  for  part  550, 
subpart  A.  is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  5304  note.  5305  note. 
5541{2)(iv).  5548.  and  6101(c);  E.O.  12748.  3 
CFR  1991  Comp..  p.  316. 

7.  In  §  550.103.  paragraph  (o)  is 
revised  to  read  as  follows: 

§550.103    Definitions. 
***** 

(o)  Sunday  work  means  nonovertime 
work  performed  by  a  full-time  employee 
during  a  regularly  scheduled  daily  tour 
of  duty  when  any  part  of  that  daily  tour 
of  duty  is  on  a  Sunday.  For  any  such 
tour  of  duty,  not  more  than  8  hours  of 
work  are  Sunday  work,  unless  the 
employee  is  on  a  compressed  work 
schedule,  in  which  case  the  entire 
regularly  scheduled  daily  tour  of  duty 
constitutes  Sunday  work. 
•        •        *        *        • 

8.  Section  550.171  is  revised  to  read 
as  follows: 

§550.171    Auttiorization  of  pay  for  Sunday 
work. 

A  full-time  employee  is  entitled  to 
pay  at  his  or  her  rate  of  basic  pay  plus 
premium  pay  at  a  rate  equal  to  25 
percent  of  his  or  her  rate  of  basic  pay 
for  each  hour  of  Sunday  work  (as 
defined  in  §  550.103(o))  and  each  hour 
that  would  be  Sunday  work  but  for  the 
placement  of  the  employee  in  paid  leave 
or  excused  absence  status. 
(FR  Doc.  95-15534  Filed  6-26-95;  8:45  am) 

BILUNG  COOE  632S-01-M 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  29 

[Docket  No.  TB-95-08] 

Tobacco  Fees  and  Charges  for 
Mandatory  Inspection 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

action:  Final  rule. 

SUMMARY:  The  Tobacco  Inspection  Act 
requires  the  Secretary  to.fix  and'coUect 
fees  and  charges  for  inspection  and 
certification,  the  establishment  of 
standards,  and  other  services,  including 
administrative  andr supervisory  costs,  at 
designated  tobacco  auction  markets  in 
all  tobacco  producing  areas.  The  fees 
collected  must,  as^ nearly  as  possible, 
cover  the  Department's  costs  of 
performing  these  services  and  also 
maintain  a  reserve  sufficient  to  cover  at 
least  4  months  of  operation.  The  present 
fee  of  $.0070  per  pound  has  been  in 
effect  since  July  11, 1991,  and  is  no 
longer  sufficient  to  recover  the  costs  of 
operating  this  activity.  This  final  rule 
increases  the  fee  to  $.0083  per  pound  to 
reflect  increased  program  costs  and 
replenish  the  operating  reserve.  This 
increase  does  not  affect  the  fees  for 
import,  export,  or  permissive 
inspection. 

EFFECTIVE  BATS:  June  27,  1995. 

FOR  FURTHER  INFORMATION  CONTACT:  John 

P.  Ehincan  III.  Director,  Tobacco 

Division,  AMS,  USDA,  Room  502 

Annex  Building,-P.O.  Box  96456, 

Washington.  DC  20090-6456,  (202)  205- 

0567. 

SUPPLEMENTARY  INFORMATION:  Notice 
was  given  (60  FR  25624-25625,  Friday, 
May  12, 1995)  that  the  Department 
proposed  to  amend  the  regulations 
governing  the  fee  charged  for  mandatory 
inspection  and  certification  of  producer 
tobacco  sold  at  designated  auction 
markets  throughout  the  tobacco 
producing  areas.  The  proposed 
amendment  would  increase  the  fees  and 
charges  assessed  by  the  Department  for 
providing  inspection  and  certification  of 
tobacco  at  designated  auction  markets, 
establishment  of  standards,  and  other 
services.  The  new  fee  would  cover  the 
increased  cost  of  operating  the  program, 
including  administrative  and 
supervisory  cost,  and  replenish  the 
operating  reserve  which  has  been  drawn 
down  for  several  years  to  cover  the 
difference  between  revenue  and 
obligations  and  is  now  below  the 
required  level  of  4  months.  Authority 
for  these  regulations  is  contained  in  the 


Tobacco  Inspection  Act  (7  U.S.C.  511- 
511q).  Interested  parties  were  given  an 
opportunity  to  comment  on  the 
proposed  rule. 

A  total  of  21  comments  was  received; 
17  comments — the  majority  of  which 
came  from  individual  producers 
supported  the  increase:  2  comments 
from  organizations  representing 
producers  opposed  the  increase,  and  2 
comments — 1  from  an  organization 
representing  producers  and  1  from  an 
individual  who  expressed  concern  over 
increasing  costs  to  producers  and 
recommended  the  Department  look  for 
ways  to  operate  more  efficiently. 

The  Department  conducts  a  yearly 
review  of  the  financial  status  of  this 
program  to  determine  whether  the  fee  is 
sufficient.  At  the  end  of  the  1994-95 
marketing  season,  obligations  are 
estimated  at  $12,969,000  but  revenues 
are  expected  to  reach  only  $11,647,000 
resulting  in  a  loss  of  $1,322,000  and 
reducing  the  operating  reserve  to  3.8 
months.  At  the  current  level  of  service 
and  fee  structure,  obligations  for  the 
1995-96  marketing  season  are  estimated 
at  $13,754,000  v«th  revenue  of 
$12,155,000  for  a  loss  of  $l,599,000-and 
a  further  reduction  in  the  operating 
reserve  to  2.2  months.  If  the  same  level 
of  service  and  fee  structure  continues 
for  the  1996-97  season,  the  estimated 
loss  would  exceed  $2,000,000  and  the 
operating  reserve  would  fall  below  1 
month. 

The  major  items  affectii^  obligations 
are  increases  in  salaries,  benefits,  travel 
cost  and  overall  administrative  costs  in 
each  year  since  1:991.  Revenue  depends 
on  the  amount  of  tobacco  sold  on  the 
designated  auction  markets.  Production 
quotas  for  flue-eured  and  hurley  were 
relatively  stsble  for  the  1992  and  1993 
crops;  fell  sharply  in  1994  and  were 
unchanged  for  hurley  for  1995  but 
increased  16  percent  for  flue-cured. 
However,  the  cost  of  providing  the 
service  has  continued  to  rise. 

An  analysis  of  available  data 
indicated  that  a  fee  of  $.0083  per  pound 
effective  for  the  1995  crop  would 
provide  sufficient  revenue  to  exceed 
obligations  by  $560,000  for  the  1995-96 
marketing  season  and  bring  the 
operating  reserve  up  to  4  months. 

Information  on  program  income  and 
expenses  was  presented  to  the  National 
Advisory  Committee  for  Tobacco 
Inspection  Services  at  a  meeting  an 
January  19,  1995,  in  Lexington. 
Kentucky,  and  again  on  April  6,  1995, 
in  Raleigh.  North  Carolina.  The  National 
Advisory  Committee,  consisting  of  14 
members  representing  tobacco 
producers,  and  appointed  by  the 
Secretary  of  Agriculture,  was 
established  by  law  in  1981  to  advise  the 


Secretary  on  the  level  of  services  needed 
and  the  fees  necessary  to  cover  those 
services.  The  Committee  recommended 
that  the  level  of  services  remain 
unchanged  and  that  the  fee  be  increased 
to  $.0075  per  pound. 

In  considering  the  Committee's 
recommendation  and  the  comments 
opposing  the  increase,  the  Department 
notes  that  while  a  fee  of  $.0075  per 
pound  will  result  in  smaller  losses  for 
the  1995  and  1996  marketing  years,  the 
operating  reserve  will  continue  to  fall 
and  would  be  below  2  months  at  the 
end  of  the  1996  season. 

In  view  of  the  comments  received, 
and  since  neither  the  current  fee  of 
$.0076  or  the  recoimnended  fee-of 
$.0075  per  pound  will  cover  the  cost  of 
providing  the  requested  service  an^l 
provide  an  adequate  reserve,  the 
Department  is  implementing  a  fee  of 
$.0083  per  pound  beginning  with  the- 
1995  marketing  season. 

This  rule  has  been  determined  not 
significant  for  purposes  of  Executive 
Order  12866,  and  therefore  has  not  been 
reviewed  by  the  Office  of  Management 
and  Budget. 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Civil  Justice 
Reform.  This  action  is  not  intended  to 
have  retroactive  effect.  This  rule  will 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule.  There  are  no  administrative 
proceduires  which  must  be  exhausted 
prior  to  any  judicial  challenge  to  the 
provisions  of  this  rule. 

Additionally,  in  conformance  with 
the  provisions  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  at  seq.)  full 
consideration  has  been  given  to  the 
potential  economic  impact  upon  small 
business.  Most  of  the  firms  which 
would  be  affiected  by  the  rule  are  small 
businesses.  Small  agricultural  producers 
have  been  defined  by  the  Small 
Business  Administration  (13  CFR 
121.601)  as  those  having  gross  annual 
receipts  of  less  than  $500,000,  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $5,000,000.  The  Administrator, 
Agricultural  Marketing  Service,  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
This  rule  would  not  substantially  affect 
the  normal  movement  of  the  commodity 
in  the  marketplace.  Compliance  with 
this  rule  would  not  impose  substantial 
direct  economic  costs,  recordkeeping,  or 
personnel  workload  changes  on  small 
entities,  and  would  not  alter  the  market 
share  or  competitive  positions  of  small 
entities  relative  to  the  large  entities  and 
would  in  no  way  affect  normal 
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competition  in  the  marketplace. 
Furthermore,  the  Department  is  required 
by  law  to  fix  and  collect  fees  and 
charges  to  cover  the  Department's  cost 
in  operating  the  tobacco  inspection 
program. 

In  addition,  good  cause  has  been 
found  to  make  this  rule  effective  less 
than  30  days  after  publication  because 
it  is  necessary  that  the  new  fee  be 
effective  at  the  beginning  of  the 
marketing  season  which  begins  in  mid- 
July.  Therefore,  in  order  to  treat  all 
types  of  tobacco  on  an  equal  basis,  this 
final  rule  is  made  effective  upon 
publication  in  the  Federal  Register. 

List  of  Subjects  in  7  CFR  Part  29 

Administrative  practice  and 
procedure,  Advisory  committees. 
Government  publications.  Imports, 
Pesticides  and  pests.  Reporting  and 
recordkeeping  requirements.  Tobacco. 

For  the  reasons  set  forth  in  the 
preamble,  the  regulations  at  7  CFR  part 
29  are  amended  as  follows: 

Part  29— Tot>acco  Inspection 

1.  The  authority  citation  for  part  29. 
subpart  B  continues  to  read  as  follows: 

Authority:  7  U.S.C.  511m  and  Sllr. 

§29.123    [Amended] 

2.  In  §  29.123  paragraph  (a)  is 
amended  by  removing  the  words 
"$.0070  per  pound"  and  adding  in  its 
place  '"$.0083  per  pound." 

Dated:  June  21. 1995. 
Lon  Hatamiya. 
Administrator. 
(FR  Doc.  95-15625  Filed  6-2&-95;  8:45  am) 

BILUNG  CODE  3410-02-P 


Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  77 


pocket  No.  93-05»-1) 

Tuberculosis  in  Cattle  and  Bison;  State 
Designation 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Interim  rule  and  request  for 
comments. 

SUMMARY:  We  are  amending  the 
regulations  concerning  the  interstate 
movement  of  cattle  and  bison  because  of 
tuberculosis  by  raising  the  designation 
of  Kansas  from  a  modified  accredited 
State  to  an  accredited-free  State.  We 
have  determined  that  Kansas  meets  the 
criteria  for  designation  as  an  accredited- 
free  State. 


DATES:  Interim  rule  effective  June  27. 
1995.  Consideration  will  be  given  only 
to  comments  received  on  or  before 
August  28, 1995. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to 
Docket  No.  93-058-1,  Regulatory 
Analysis  and  Development,  PPD, 
APHIS,  suite  3C03.  4700  River  Road 
Unit  118.  Riverdale.  MD  20737-1238. 
Please  state  that  your  comments  refer  to 
Docket  No.  93-058-1.  Comments 
received  may  be  inspected  at  USDA. 
room  1141.  South  Building,  14th  Street 
and  Independence  Avenue  SW.. 
Washington.  EXI.  between  8  a.m.  and 
4:30  p.m..  Monday  through  Friday. 
except  holidays.  Persons  wishing  to 
inspect  comments  are  requested  to  call 
ahead  on  (202)  690-2817  to  facilitate 
entry  into  the  comment  reading  room. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Mitchell  A.  Essey.  Senior  Staff 
Veterinarian.  Cattle  Diseases  and 
Surveillance  Staff,  VS,  APHIS,  USDA. 
4700  River  Road  Unit  36,  Riverdale,  MD 
20737-1231.  (301)  734-7727. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  "Tuberculosis"  regulations, 
contained  in  9  CFR  part  77  (referred  to 
below  as  "the  regulations"),  regulate  the 
interstate  movement  of  cattle  and  bison 
because  of  tuberculosis.  Bovine 
tuberculosis  is  the  contagious, 
infectious,  and  communicable  disease 
caused  by  Mycobacterium  bovis.  The 
requirements  of  the  regulations 
concerning  the  interstate  movement  of 
cattle  and  bison  not  known  to  be 
affected  with,  or  exposed  to. 
tuberculosis  are  based  on  whether  the 
cattle  and  bison  are  moved  from 
jurisdictions  designated  as  accredited- 
free  States,  modified  accredited  States, 
or  nonmodified  accredited  States. 

The  criteria  for  determining  the  status 
of  States  (the  term  "State"  is  defined  to 
mean  any  State,  territory,  the  District  of 
Columbia,  or  Puerto  Rico)  are  contained 
in  a  document  captioned  "Uniform 
Methods  and  Rules— Bovine 
Tuberculosis  Eradication,"  which  has 
been  made  part  of  the  regulations  via 
incorporation  by  reference.  The  status  of 
States  is  based  on  the  rate  of 
tuberculosis  infection  present  and  the 
effectiveness  of  a  tuberculosis 
eradication  program.  A  State  must  have 
no  findings  of  tuberculosis  in  any  cattle 
or  bison  in  the  State  for  at  least  5  years 
to  be  designated  as  an  accredited-free 

State. 

Befbre  publication  of  this  interim 
rule,  Kansas  was  designated  in  §  77.1  of 
the  regulations  as  a  modified  accredited 
State.  However.  Kansas  now  meets  the 


requirements  for  designation  as  an 
accredited-free  State.  Therefore,  we  are 
amending  the  regulations  by  removing 
Kansas  from  the  list  of  modified 
accredited  States  in  §  77.1  and  adding  it 
to  the  list  of  accredited-free  States  in 
that  section. 

Immediate  Action 

The  Administrator  of  the  Animal  and 
Plant  Health  Inspection  Service  has 
determined  that  there  is  good  cause  for 
publishing  this  interim  rule  without 
prior  opportunity  for  public  comment. 
Immediate  action  is  warranted  to  change 
the  regulations  so  that  they  accurately 
reflect  the  current  tuberculosis  status  of 
Kansas  as  an  accredited-free  State.  This 
will  provide  prospective  cattle  and 
bison  buyers  with  accurate  and  up-to 
date  information,  which  may  affect  the 
marketability  of  cattle  and  bison  since 
some  prospective  buyers  prefer  to  buy 
cattle  and  bison  from  accredited-free 

States. 

Because  prior  notice  and  other  public 
procedures  with  respect  to  this  action 
are  impracticable  and  contrary  to  the 
public  interest  under  these  conditions, 
we  find  good  cause  under  5  U.S.C.  553 
to  make  it  effective  upon  publication  in 
the  Federal  Register.  We  will  consider 
comments  that  are  received  within  60 
days  of  publication  of  this  rule  in  the 
Federal  Register.  After  the  comment 
period  closes,  we  will  publish  another 
document  in  the  Federal  Register.  It 
will  include  a  discussion  of  any 
comments  we  receive  and  any 
amendments  we  are  making  to  the  rule 
as  a  result  of  the  comments. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  For  this  action, 
the  Office  of  Management  and  Budget 
has  waived  its  review  process  required 
by  Executive  Order  12866. 

Cattle  and  bison  are  moved  interstate 
for  slaughter,  for  use  as  breeding  stock, 
or  for  feeding.  There  are  40,100  herds  in 
Kansas  with  approximately  5,950,000 
cattle  and  bison.  Approximately  90 
percent  of  the  herd  owners  would  be 
considered  small  businesses.  Changing 
the  status  of  Kansas  may  affect  the 
marketability  of  cattle  and  bison  from 
the  State,  since  some  prospective  cattle 
and  bison  buyers  prefer  to  buy  cattle 
and  bison  from  accredited-free  States. 
This  may  resuh  in  some  beneficial 
economic  impact  on  some  small 
entities.  However,  based  on  our 
experience  in  similar  designations  of 
other  States,  the  impact  should  not  be 
significant. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 


Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015.  subpart  V.) 

Executive  Order  12778 

This  rule  has  been  reviewed  under 
Executive  Order  1?778.  Civil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
in  conflict  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

Paperwork  Reduction  Act 

This  rule  contains  no  information 
collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.). 

List  of  Subjects  in  9  CFR  Part  77 

Animal  diseases.  Bison.  Cattle, 
Reporting  and  recordkeeping 
requirements.  Transportation, 
Tuberculosis. 

Accordingly.  9  CFR  part  77  is 
amended  as  follows: 

PART  77— TUBERCULOSIS 

1.  The  authority  citation  for  part  77 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  Ill,  114, 114a,  115- 
117,  120,  121,  134b,  and  134f;  7  CFR  2.17, 
2.51.  and  371.2(d). 

§77.1    [Amended] 

2.  In  §  77.1.  in  the  definition  for 
"Modified  accredited  state",  paragraph 
(2)  is  amended  by  removing  "Kansas.". 

3.  In  §  77.1,  in  the  definition  for 
"Accredited-free  state",  paragraph  (2)  is 
amended  by  adding  "Kansas," 
immediately  before  "Kentucky,". 

Done  in  Washington,  DC,  this  20th  day  of 
)une  1995. 

Dale  F.  Schwindaman, 

Acting  Administrator.  Animal  and  Plant 

Health  Inspection  Service. 

|FR  Doc.  95-15592  Filed  6-26-95;  8:45  am) 

BILUNG  CODE  341»-34-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[DocKet  No.  95-ANE-33;  Amendment  39- 
9288;  AD  95-13-08] 

Airworthiness  Directives;  Pratt  ft 
Whitney  Canada  Model  PT6A-67D 
Turt>oprop  Engines 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  Pratt  &  Whitney  Canada 
(PWC)  PT6A-67D  turboprop  engines, 
that  currently  requires  inspections  of 
the  compressor  turbine  (CT)  disk  and 
blades  for  cracking  and  other 
irregularities  using  visual  insf>ections 
and  fluorescent  penetrant  inspections 
(FPI).  That  AD  also  requires  amending 
the  Beech  Model  1900D  Airplane  Fli^t 
Manual  (AFM)  and  installing  a  placard 
that  alerts  the  pilot  of  a  requirement  to 
restrict  continuous  engine  operation 
above  94.0%  and  below  97.1%  Nl  (Gas 
Generator  RPM).  In  addition,  that  AD 
requires  the  installation  of  parts  having 
an  improved  design  including  a  CT 
stator  assembly,  a  CT  shroud  housing, 
CT  turbine  blades,  feather  seals,  and  a 
small  exit  duct  assembly  .  This 
amendment  continues  the  requirements 
of  the  current  AD  and  adds  the 
requirements  to  remove  the  placard 
from  the  cockpit  and  to  remove  the 
amendment  to  the  AFM  after 
installation  of  the  improved  engine 
components.  This  amendment  is 
prompted  by  reports  from  operators  and 
the  manufacturer  stating  that  the  engine 
RPM  operating  restriction  is  not 
required  after  installation  of  the 
improved  engine  components,  and  that 
this  engine  operating  restriction  can 
impact  aircraft  handling.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  aircraft  handling  problems  due 
to  imposition  of  the  engine  RPM 
restriction. 
DATES:  Effective  July  12, 1995. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  was  approved  by  the 
Director  of  the  Federal  Register  as  of 
June  15, 1994. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
August  28,  1995. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  New  England 
Region,  Office  of  the  Assistant  Chief 


Counsel,  Attention:  Rules  Docket  No. 
95-ANE-33. 12  New  England  Executive 
Park.  Burlington,  MA  01803-5299. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  .  This 
information  may  be  examined  at  the 
FAA,  New  England  Region,  Office  of  the 
Assistant  Chief  Counsel,  Burlington, 
MA;  or  at  the  Office  of  the  Federal 
Register.  80C  North  Capitol  Street.  NW., 
suite  700.  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  A.  Rumizen,  Aerospace  Engineer, 
Engine  Certification  Office,  FAA.  Engine 
and  Propeller  Directorate,  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299;  telephone  (617) 238-7137, 
fax  (617)  238-7199. 
SUPPLEMENTARY  INFORMATION:  On  May 
16,  1994,  the  Federal  Aviation 
Administration  (FAA)  issued 
airworthiness  directive  (AD)  94-10-02. 
Amendment  39-8909  (59  FR  25295, 
May  16,  1994),  applicable  to  Pratt  & 
Whitney  Canada  (PWC)  PT6A-67D 
turboprop  engines,  to  require  deblading 
the  compressor  turbine  (CT)  disk;  and 
inspecting  the  entire  disk  surface  area 
and  fir  tree  areas  of  the  CT  blades  for 
cracking  and  the  trailing  edge  of  the 
blade  airfoil  section  for  irregularities, 
using  visual  inspections  and  fluorescent 
penetrant  inspections  (FPI).  These 
inspections  are  required  until 
installation  of  parts  having  an  improved 
design  turbine  blades,  feather  seals,  and 
a  small  exit  duct  assembly.  That  AD  also 
requires  amending  the  Beech  Model 
1900D  Airplane  Flight  Manual  (AFTvl) 
by  inserting  requirements  that  describe 
restricting  continuous  engine  operation 
above  94.0%  and  below  97.1%  Nl  (Gas 
Generator  RPM);  and  installing  a 
placard  that  alerts  the  pilot  of  this 
restriction.  That  action  was  prompted 
by  reports  of  CT  blade  failures  due  to 
high  cycle  fatigue  (HCF)  fractures  in  the 
fir  tree  area  of  the  blade  while  exposed 
to  normal  engine  vibrations  and  by  the 
manufacturer  developing  new  design 
improvements  that  will  reduce  the 
susceptibility  of  the  CT  blades  to  HCF 
damage.  That  condition,  if  not 
corrected,  could  result  in  aircraft 
handling  problems  due  to  imposition  of 
the  engine  PPM  restriction. 

Since  the  issuance  of  that  AD, 
operators  of  Beech  1900D  aircraft  and 
the  manufacturer  have  stated  that  the 
engine  RPM  operating  restriction  is  not 
required  after  installation  of  the 
improved  engine  components,  and  that 
the  engine  operating  restriction  can 
impact  aircraft  handling.  The  placard 
and  AFM  amendment  currently  restrict 
continuous  engine  operation  above 
94.0%  and  below  97.1%  Nl,  where 
continuous  operation  is  defined  as  time 
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periods  exceeding  5  minutes.  In  some 
situations,  this  restriction  could  require 
the  pilot  to  adjust  the  engine  power 
level  during  critical  flight  segments, 
such  as  takeoff,  thus  increasing  pilot 
workload.  Therefore,  this  superseding 
AD  repeats  the  compliance 
requirements  of  the  current  AD.  and 
adds  the  requirement  to  remove  the 
placard  from  the  cockpit  and  remove  the 
amendment  to  the  AFM  after 
installation  of  the  improved  engine 
components. 

This  engine  model  is  manufactured  m 
Canada  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  Section  21.29  of  the 
Federal  Aviation  Regulations  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement.  Transport 
Canada  has  kept  the  FAA  informed  of 
the  situation  described  above.  The  FAA 
has  examined  the  findings  of  Transport 
Canada,  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States. 

PWC  has  issued  Service  Bulletin  (SB) 
No.  14128.  Revision  3.  dated  April  19. 
1993.  that  specifies  procedures  for  CT 
blade  inspections;  SB  No.  14132, 
Revision  1.  dated  May  12.  1993.  that 
specifies  procedures  for  CT  stator  vane 
replacement;  and  SB  14142.  Revision  1, 
dated  May  12. 1993.  that  specifies 
procedures  for  CT  blade  replacement. 
Transport  Canada  classified  these 
service  bulletins  as  mandatory  and 
issued  AD  CF-92-25-R1.  dated  June  1. 
1993,  in  order  to  assure  the 
airworthiness  of  these  PWC  PT6A-67D 
engines  in  Canada. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  engines  of  this  same 
type  design,  this  AD  supersedes  AD  94- 
10-02  to  continue  the  requirements  of 
the  current  AD  and  add  the 
requirements  to  remove  the  placard 
from  the  cockpit  and  to  remove  the 
amendment  to  the  AFM  after 
installation  of  the  improved  engine 
components.  The  actions  are  required  to 
be  accomplished  in  accordance  with  the 
SB's  described  previously. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 


preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  95-ANE-33."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866.  It 
has  been  determined  further  that  this 
action  involves  an  emergency  regulation 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034,  February  26. 
1979).  If  it  is  determined  that  this 
emergency  regulation  otherwise  would 
be  significant  und'er  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 


and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 


List  of  Subjects  in  14  CFR  Fart  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety. 
Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  Amendment  39-8909.  (59  FR 
25295.  May  16, 1994),  and  by  adding  a 
new  airworthiness  directive. 
Amendment  39-9288.  to  read  as 
follows: 

95-1 3-08    Pratt  &  Whitney  Canada: 

Amendment  39-9288.  Docket  95-ANE- 
33.  Supersedes  AD  94-10-02. 
Amendment  39-8909. 

Applicability:  Pratt  &  Whitney  Canada 
(PWC)  Model  PT6A-67D  turboprop  engines 
with  serial  numbers  prior  to  PC-E114100. 
installed  on  but  not  limited  to  Beech  Model 
190GD  airplanes. 

Note:  This  airworthiness  directive  (AD) 
applies  to  each  engine  identified  in  the 
preceding  applicability  provision,  regardless 
of  whether  it  has  been  modified,  altered,  or 
repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  engines  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
use  the  authority  provided  in  paragraph  (o) 
to  request  approval  from  the  Federal  Aviation 
Administration  (FAA).  This  approval  may 
address  either  no  action,  if  the  current 
configuration  eliminates  the  unsafe 
condition,  or  different  actions  necessary  to 
address  the  unsafe  condition  described  in 
this  AD.  Such  a  request  should  include  an 
assessment  of  the  effect  of  the  changed 
configuration  on  the  unsafe  condition 
addressed  by  this  AD.  In  no  case  does  the 
presence  of  any  modification,  alteration,  or 
repair  remove  any  engine  from  the 
applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  aircraft  handling  problems  due 
to  imposition  of  the  engine  RPM  restriction, 
accomplish  the  following: 


(a)  For  those  operators  that  have  previously 
complied  with  AD  94-10-02,  this  AD 
requires  compliance  with  only  paragraph  (n). 

(b)  Prior  to  further  flight,  amend  the  Beech 
Model  1900D  Aircraft  Flight  Manual  (AFM), 
Part  Number  (P/N)  129-590000-3,  by 
inserting  the  following  requirements  between 
pages  2-4  and  2-5: 

•ENGINE OPERATING  UMITATIONS 

Gas  Generator  RPM  (Nl) — Continuous 
operation  of  the  gas  generator  between  94.0% 
and  97.1%  is  prohibited. 

Notes 

1.  This  limitation  does  not  prohibit  the  u$e 
of  Nl's  between  94.0%  and  97.1%  when  the 
pilot  in  command  determines  that  the  power 
setting  is  required  for  the  safe  op>eration  of 
the  airplane.  If  such  occurrences  exceed  5 
minutes,  the  engine(s)  mast  be  inspected  in 
accordance  with  Pratt  &  Whitney  Canada 
Service  Bulletin  No.  14128,  Revision  3,  dated 
April  19, 1993. 

2.  This  limitation  does  not  prohibit  the  use 
of  static  Take-Off  Power  and  Maximum 
Continuous  Power  between  94.0%  and 
97.1%  Nl  to  meet  the  required  Take-Off 
performance.  If  such  occurrences  exceed  5 
minutes,  the  engine(s)  must  be  inspected  in 
accordance  with  Pratt  &  Whitney  Canada 
Service  Bulletin  No.  14128,  Revision  3,  dated 
April  19,  1993. 

3.  Operation  at  94.0%  and  below,  and  at 
97.1%  and  above  are  permitted.  Continuous 
operation  at  94.1%  through 97.0%  is 
prohibited. 

4.  "Continuous  Operation"  means  time 
periods  exceeding  5  minutes. 

5.  High  Speed  Cruise  Power  Tables  found 
in  the  Pilot's  Operating  Manual  may  produce 
NTs  in  the  prohibited  range.  Flights  should 
be  planned  using  Intermediate  or  Long  Range 
Power  settings. 

6.  The  goal  of  the  operator  should  be  to 
keep  the  total  time  of  operation  in  the 
prohibited  range  to  the  absolute  minimmn, 
since  the  effects  of  operating  between  Nl's  of 
94.0%  and  97.1%  are  cumulative. 

PLACARDS 

Located  in  front  of  the  pilot  on  the  aft  edge 
of  the  glareshield  between  the  Master 
Caution  annunciator  and  the  fire  extinguisher 
control  switch: 

CONTINUOUS  OPERATION  BETWEEN 
94.0%  AND  97.1%  Nl  IS  PROHIBITED  SEE 
AFM" 

(c)  Compliance  with  the  requirements  of 
paragraph  (b)  of  this  AD  may  also  be 
accomplished  by  inserting  a  copy  of  this  AD 
into  the  Beech  Model  1900D  AFM. 

(d)  Prior  to  further  flight,  install  the 
placard  as  specified  in  paragraph  (b)  of  this 
AD. 

(e)  For  engines  that  have  not  been 
inspected  prior  to  the  effective  date  of  this 
AD  in  accordance  with  PWC  SB  No.  14128. 
Revision  1.  dated  November  13, 1992.  or 
debladed  and  inspected  in  accordance  with 
PWC  SB  No.  14128,  Revision  2,  dated 
December  22, 1992.  or  PWC  SB  No.  14128, 
Revision  3.  dated  April  19. 1993,  accomplish 
the  following: 

(1)  For  engines  with  Serial  Numbers  PC- 
El  14001  to  PC-El  14044,  within  25  hours 


time  in  service  (TIS)  after  the  effective  date 
of  AD  94-10-02,  lune  15. 1994,  deblade  the 
CT  disk,  inspect  the  entire  disk  surface  area 
and  fir  tree  area  of  the  CT  blades  for  cracking 
and  the  trailing  edge  of  the  blade  airfoil 
section  for  irregularities,  and  replace,  if 
necessary,  with  serviceable  parts,  in 
accordance  with  the  Accomplishment 
Instructions  of  PWC  SB  No.  14128,  Revision 
3,  dated  April  19, 1993. 

(2)  For  engines  with  Serial  Numbers  PC- 
E114045  to  PC-E114099,  within  50  hours  TIS 
after  the  effective  date  of  AD  94-10-02,  June 
15, 1994,  deblade  the  CT  disk,  inspect  the 
entire  disk  surface  area  and  fir  tree  area  of 
the  CT  blades  for  cracking,  and  replace,  if 
necessary,  with  serviceable  parts,  in 
accordance  with  the  Accomplishment 
Instructions  of  PWC  SB  No.  14128,  Revision 
3,  dated  April  19, 1993. 

(f)  For  engines  that  have  been  inspected  in 
accordance  with  PWC  SB  No.  14128, 
Revision  1.  dated  November  13, 1992,  prior 
to  the  effective  date  of  this  AD,  deblade  the 
CT  disk,  inspect  the  entire  disk  surface  area 
and  fir  tree  area  of  the  CT  blades  for  cracking, 
and  replace,  if  necessary,  with  serviceable 
parts,  in  accordance  with  the 
Accomplishment  Instructions  of  PWC  SB  No. 
14128,  Revision  3,  dated  April  19, 1993,  as 
follows: 

(1)  For  blade  sets  with  greater  than  600 
hours  TIS  since  new  on  the  effective  date  of 
AD  94-10-02,  June  15, 1994,  deblade, 
inspect,  and  replace,  if  necessary,  within  the 
next  50  hours  TIS  after  the  effective  date  of 
AD  94-10-02,  June  15,  1994. 

(2)  For  blade  sets  with  greater  than  or  equal 
to  250  hours  TIS,  and  less  than  or  equal  to 
600  hours  TIS,  since  new,  on  the  effective 
date  of  AD  94-10-02,  June  15, 1994,  deblade, 
inspect,  and  replace,  if  necessary,  within  the 
next  100  hours  TIS  after  the  effective  date  of 
AD  94-10-02,  June  15,  1994. 

(3)  For  blade  sets  with  less  than  250  hoUrs 
TIS  since  new  on  the  effective  date  of  AD  94- 
10-02,  June  15, 1994,  deblade.  inspect,  and 
replace,  if  necessary,  within  the  next  250 
hours  TIS  after  the  effective  date  of  AD  94- 
10-02.  June  15.  1994. 

(g)  For  uninstalled  CT  disk  and  blade 
assemblies  that  have  not  been  inspected  in 
accordance  with  the  Accomplishment 
Instructions  of  PWC  SB  No.  14128.  Revision 
2,  dated  December  22. 1992.  or  PWC  SB  No. 
14128,  Revision  3.  dated  April  19,  1993.  in 
the  preceding  250  hours  TIS  from  the 
effective  date  of  AD  94-10-02.  June  15. 1994, 
deblade  the  CT  disk,  inspect  the  entire  disk 
surface  area  and  fir  tree  area  of  CT  blades  for 
cracking,  and  replace,  if  necessary,  with 
serviceable  parts,  in  accordance  with  the 
Accomplishment  Instructions  of  PWC  SB  No. 
14128,  Revision  3,  dated  April  19, 1993.  prior 
to  installation. 

(h)  For  engines  with  CT  disk  and  blade 
assemblies  that  have  been  debladed  and 
inspected  in  accordance  with  the 
Accomplishment  Instructions  of  PWC  SB  No. 
14128.  Revision  2.  dated  December  22. 1992, 
or  PWC  SB  No.  14128.  Revision  3,  dated 
April  19, 1993,  prior  to  the  effective  date  of 
AD  94-10-02,  June  15, 1994,  within  250 
hours  TIS  since  the  last  deblading  and 
inspection,  deblade  the  CT  disk,  inspect  the 


entire  disk  surface  area  and  fir  tree  area  of 
CT  blades  for  cracking,  and  replace,  if 
necessary,  with  serviceable  parts,  in 
accordance  with  the  Accomplishment 
Instructions  of  PWC  SB  No.  14128,  Revision 
3,  dated  April  19, 1993. 

(i)  For  CT  disk  and  blade  assemblies  that 
have  been  debladed  and  inspected  in 
accordance  with  paragraphs  (e),  (f),  (g),  and 
(h)  of  this  AD,  deblade  the  CT  disk,  reinspect 
the  entire  disk  surface  area  and  fir  tree  area 
of  CT  blades  for  cracking,  and  replace,  if 
necessary,  with  serviceable  parts,  in 
accordance  with  the  Accomplishment 
Instructions  of  PWC  SB  No.  14128,  Revision 
3,  dated  April  19, 1993,  at  intervals  not  to 
exceed  250  hours  TIS  since  the  last  deblading 
and  inspection  performed  in  accordance  with 
the  Accomplishment  Instructions  of  PWC  S& 
No.  14128,  J<evision  3,  dated  April  19, 1993. 

(j)  Install  a  CT  stator  assembly,  a  CT  shroud 
housing,  and  a  small  exit  duct  assemfbly  in 
accordance  with  PWC  SB  No.  14132, 
Revision  1.  dated  May  12, 1993,  at  the  next 
shop  visit  after  the  effective  date  of  this  AD, 
or  within  30  days  after  the  effective  date  of 
this  AD,  whichever  occurs  first. 

(k)  Install  CT  blades  and  feather  seals  in 
accordance  with  PWC  SB  No.  14142, 
Revision  1,  dated  May  12, 1993,  at  the  next 
shop  visit  after  the  effective  date  of  this  AD, 
or  30  days  after  the  effective  date  of  this  AD. 
whichever  occurs  first. 

(1)  For  the  purpose  of  this  AD.  a  shop  visit 
is  defined  as  when  major  engine  flanges  are 
separated. 

(m)  Installation  of  improved  hardware  in 
accordance  with  paragraphs  (j)  and  (k)  of  this 
AD  constitutes  terminating  action  for  the 
inspections  required  by  paragraphs  (e) 
through  (i)  of  this  AD. 

(n)  For  aircraft  equipped  with  engines  that 
have  complied  with  paragraphs  (j)  and  (k)  of 
this  AD,  or  AD  94-10-02,  accomplish  the 
following: 

(1)  Remove  the  amendment  to  the  Beech 
Model  1900D  AFM,  P/N  129-590000-3, 
described  in  paragraphs  (b)  or  (c)  of  this  AD. 

(2)  Remove  the  placard  described  in 
paragraph  (d)  of  this  AD. 

(o)  An  alternative  method  of  compliance  or 
adjustment  of  the  compUance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Engine 
Certification  Office.  The  request  should  be 
forwarded  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  Engine  Certification  Office. 

Note:  Information  concerning  the  existence 
of  approved  alternative  method  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Engine  Certification  Office. 

(p)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  aircraft  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(q)  The  inspections  and  modifications  shall 
be  done  in  accordance  with  the  following 
SB's: 
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Document  Ho. 


PWC  SB  No.  14128 
Total  pages.  5. 

PWC  SB  No.  14132 
Total  pages:  6. 

PWC  SB  No.  14142 
Total  pages:  7. 


Pages 


1-5 
1-6 
1-7 


Revision 


April  19.  1993. 
May  12.  1993. 
May  12.  1993. 


Date 


This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Pratt  &  Whitney  Canada,  1000  Marie- 
Victorin.  Longueil,  Quebec,  Canada  J4G  lAl. 
Copies  may  be  inspected  at  the  FAA,  New 
England  Region,  Office  of  the  Assistant  Chief 
Counsel.  12  New  England  Executive  Park. 
Burlington.  MA;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol  Street, 
NW.,  suite  700,  Washington,  DC. 

(r)  This  amendment  becomes  effective  on 
July  12, 1995. 

Issued  in  Burlington.  Massachusetts,  on 
June  15,  1995. 
James  C.  Jones, 

Acting  Manager.  Engine  and  Propeller 
Directorate.  Aircraft  Certification  Service. 
(FR  Doc.  95-15558  Filed  6-23-95;  10:11  am) 

BtLUNG  CODE  4910-13-U 


14  CFR  Part  71 

[Airspace  Docket  No.  92-AWA-6] 

Alteration  of  ttie  Charlotte  Class  B 
Airspace  Area;  North  Carolina 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule;  delay  of  effective 
date. 


effective  date  of  July  20, 1995.  This 
action  delays  the  effective  date  for  the 
final  rule  to  August  17. 1995.  to 
coincide  with  the  scheduled  publication 
date  of  the  appropriate  aeronautical 
chart. 

Because  the  public  needs  to  be  aware 
of  the  postponement  immediately, 
notice  and  public  procedure  are 
impracticable  and  good  cause  exists  for 
making  postponement  effective  in  less 
than  30  days. 

Correction  of  Final  Rule 

In  consideration  of  the  foregoing, 
effective  on  the  dale  of  this  publication, 
the  effective  date  of  Airspace  Docket  No. 
92-AWA-6  altering  the  Charlotte,  NC. 
Class  B  airspace  area  (60  FR  26594;  May 
17.  1995);  is  delayed  from  0701  UTC. 
July  20,  1995,  to  0901  UTC,  August  17. 
1995. 

Issued  in  Washington,  DC,  on  June  13, 
1995. 

Harold  W.  Becker. 

\4anager.  Airspace-Rules  and  Aeronautical 
Information  Division. 
|FR  Doc.  95-15714  Filed  6-26-95;  8:45  ami 
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summary:  On  May  17, 1995,  the  Federal 
Aviation  Administration  (FAA) 
published  a  final  rule  altering  the  Class 
B  airspace  area  at  Charlotte,  NC.  This 
action  delays  the  effective  date  of  the 
final  rule  to  coincide  with  the 
scheduled  publication  date  of  the 
appropriate  aeronautical  chart. 
EFFECTIVE  DATE:  Effective  on 
publication.  The  effective  date  of  the 
final  rule  at  60  FR  26594  is  delayed 
until  0901  UTC.  August  17, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  P.  Crawford.  Airspace  and 
Obstruction  Evaluation  Branch  (ATP- 
240),  Airspace-Rules  and  Aeronautical 
Information  Division,  Air  Traffic  Rules 
and  Procedures  Service,  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone:  (202) 
267-9255. 

SUPPLEMENTARY  INFORMATION:  On  May 
17,  1995,  the  FAA  published  a  final  rule 
altering  the  Charlotte,  NC,  Class  B 
airspace  area  (60  FR  26594)  with  an 


14  CFR  Part  71 


[Airspace  Docket  No.  95-ASO-10] 

Amendment  to  Class  E  Airspace; 
Memphis,  TN 

AGENCY:  Federal  Aviation 
Administration  (FAA)  DOT. 

action:  Final  rule. 


SUMMARY:  This  amendment  modified  the 
Class  E  airspace  area  at  Memphis,  TN, 
to  accommodate  a  VOR  RWY  16 
.Standard  Instrument  Approach 
Procedure  (SIAP)  for  the  General  DeWitt 
Spain  Airport.  Additional  controlled 
airspace  extending  upward  from  700 
feet  above  the  surface  (ACL)  is  needed 
to  accommodate  this  SIAP  and  for 
instrument  flight  rules  (IFR)  operations 
at  the  airport.  The  operating  status  of 
the  airport  will  change  from  VFR  to 
include  IFR  operations  concurrent  with 
the  publication  of  the  SIAP. 
EFFECTIVE  DATE:  0901  UTC,  September 
14, 1995. 


FOR  FURTHER  INFORMATION  CONTACT: 
Stanley  Zylowski,  System  Management 
Branch,  Air  Traffic  Division,  Federal 
Aviation  Administration.  P.O.  Box 
20636,  Atlanta,  Georgia  30320; 
telephone  (404)  305-5570. 

SUPPLEMENTARY  INFORMATION: 

History 

On  April  10, 1995,  the  FAA  proposed 
to  amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  by 
modifying  Class  E  airspace  at  Memphis, 
TN  (60  FR  18038).  This  action  would 
provide  adequate  Class  E  airspace  for 
IFR  operations  at  General  DeWitt  Spain 
Airport.  Interested  parties  were  invited 
to  participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Designations  for  Class  E 
airspace  extending  upward  from  700 
feet  or  more  above  the  surface  are 
published  in  Paragraph  6005  of  FAA 
Order  7400.9B  dated  July  18,  1994,  and 
effective  September  16, 1994.  The  Class 
E  airspace  designation  listed  in  this 
document  will  be  published 
subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  modifies  Class  E  airspace  at 
Memphis,  TN,  to  accommodate  a  VOR 
RWY  16  SIAP  and  for  IFR  operations  at 
the  General  DeWitt  Spain  Airport.  The 
operating  status  of  the  airport  will 
change  from  VFR  to  include  IFR 
operations  concurrent  with  publication 
•    of  the  SIAP. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore,  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significemt  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
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is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subject  inl4  CFR  part  71 

Airspace.  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  40103,  40113.  40120, 
EO  10854,  24  FR  9565,  3  CFR,  1959-1963 
Comp.,  p  389;  49  U.S.C.  106(g);  14  CFR  11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9B,  Airspace 
Designations  and  Reporting  Points, 
dated  July  18, 1994,  effective  September 
16, 1994,  is  amended  as  follows: 

Paragraph  6005    Class  E  Airspace  Areas 
Extending  Upward  From  700  Feet  Above  the 
Surface  of  the  Earth 


ASO  TN  E5  Memphis,  TN 

Memphis  International  Airpwrt.  TN 

(Lat.  35''02'45"  N,  long.  89''58'41"  W) 
Twinkle  Town  Airport 

(Lat.  34''56'00"  N,  long.  90°10'00"  W) 
Olive  Branch  Airport 

(Lat.  34°58'44"  N,  long.  89''47'13"  W) 
West  Memphis  Municipal  Airport 

(Lat.  35"'08'11"  N.  long.  90''14'04"  W) 
General  DeWitt  Spain  Airport 

(Lat.  35°12'05"  N.  long.  9O''03'O5"  W) 
Elvis  NDB 

(Ut.  34''57'13"  N,  long.  89''58'26"  W) 
West  Memphis  NDB 

(Lat.  35''08'22"  N,  long.  90'13'57"  W) 

That  airspace  extending  upward  from  700 
above  the  surface  within  an  8-mile  radius  of 
Memphis  International  Airport,  and  within  4 
miles  each  side  of  the  179°  bearing  from  the 
Elvis  NDB  extending  from  the  8-mile  radius 
to  7  miles  south  of  the  NDB,  and  within  a 
6.5-mile  radius  of  Twinkle  Town  Airport, 
and  within  a  7.5-mile  radius  of  Olive  Branch 
Airport,  and  within  a  6.5-mile  radius  of  West 
Memphis  Municipal  Airport,  and  within  2.5 
miles  each  side  of  the  198°  and  352°  bearings 
from  the  West  Memphis  NDB  extending  from 
the  6.5-mile  radius  to  7.4  miles  north  and 
south  of  the  NDB,  and  within  a  6.4-mile 
radius  of  General  DeWitt  Spain  Airport; 
excluding  that  airspace  within  the 
Millington,  TN  Class  E  Airspace  Area. 


Issued  in  College  Park,  Georgia,  on  June  14, 
1995. 

Stanley  Zylowski, 

Acting  Manager,  Air  Traffic  Division, 
Southern  Region. 
(PR  Doc.  95-15717  Filed  6-26-95;  8:45  am) 

BILUNG  CODE  4»10-13-M 


14  CFR  Part  71 

[Airspace  Docket  No.  95-ASO-4] 

Amendment  to  Class  E  Airspace; 
Smithfield,  NC 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule;  correction. 

SUMMARY:  This  action  corrects  an  error 
in  the  airspace  description  and  the 
geographic  position  coordinates  of  a 
final  rule  that  was  published  in  the 
Federal  Register  on  April  27, 1995, 
Airspace  Docket  No.  95-ASO-4.  The 
description  as  published  in  the  Federal 
Register  on  April  27, 1995, 
inadvertantly  states  that  the  airspace 
extends  upward  from  the  surface 
instead  of  from  700  feet  above  the 
surface,  and  incorrectly  depicts  the 
latitude  of  the  Jnall  NDB  as  35°26'25" 
instead  of  35''36'25". 
EFFECTIVE  DATE:  0901  UTC,  July  20, 
1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stanley  Zylowski,  System  Management 
Branch,  Air  Traffic  Division,  Federal 
Aviation  Administration,  P.O.  Box 
20636,  Atlanta,  Georgia  30320; 
telephone  (404)  305-5570. 

SUPPLEMENTARY  INFORMATION: 

History 

Federal  Register  Document  95-10390, 
Airspace  Docket  No.  95-ASO-4, 
published  on  April  27, 1995  (60  FR 
20623),  modified  Class  E  airspace  at 
Smithfield,  NC,  to  provide  adequate 
Class  E  airspace  for  IFR  operations  at 
Johnston  County  Airport.  The 
description  as  published  in  the  Federal 
Register  on  April  27,  1995, 
inadvertantly  states  that  the  airspace 
extends  upward  from  the  surface 
instead  of  from  700  feet  above  the 
surface,  and  incorrectly  depicts  the 
latitude  of  the  Jnall  NDB  as  35°26'25" 
instead  of  35°36'25".  This  action 
corrects  these  errors. 

Correction  to  Final  Rule 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  airspace 
description  and  the  geographic  position 
coordinates  for  the  Class  E  airspace  area 
at  Smithfield,  NC,  as  published  in  the 
Federal  Register  on  April  27, 1995  (60 


FR  20623),  (Federal  Register  Document 
95-10390;  page  20623,  column  3),  and 
the  description  in  FAA  Order  7400.9B, 
which  is  incorporated  by  reference  in  14 
CFR  71.1,  are  corrected  as  follows: 

§71.7    [Corrected] 


ASO  NC  E5  Smithfield.  NC    ICoirected) 

Johnston  County  Airport,  NC 

(Ut.  35°32'27"  N,  long.  78°23'25"  W) 
Jnall  NDB 
(Lat.  35°36'25"  N.  long.  78°21'16"  W) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  7.5-mile 
radius  of  Johnston  County  Airport  and  within 
2.4  miles  each  side  of  the  024°  bearing  from 
the  Jnall  NDB.  extending  from  the  7.5-mile 
radius  to  7  miles  northeast  of  the  NDB. 
***** 

Issued  in  College  Park.  Georgia,  on  June  9, 
1995. 

Stanley  Zylowski, 

Acting  Manager,  Air  Traffic  Division. 
Southern  Region. 
[FR  Doc.  95-15716  Filed  6-26-95;  8:45  am) 

BILUNG  COOe  4910-13-M 


14  CFR  Part  71 

[Airspace  Docket  No.  93-ASO-20] 

Establishment  of  Class  E  Airspace, 
Cocoa,  PL 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  establishes 
Class  E  airspace  at  Cocoa,  FL.  A  NDB 
RWY  11  Standard  Instrument  Approach 
Procedure  (SIAP)  has  been  developed 
for  Merritt  Island  Airport.  Controlled 
airspace  extending  upward  from  700 
feet  above  the  surface  (AGL)  is  needed 
to  accommodate  this  SIAP  and  for 
instrument  flight  rules  (IFR)  operations 
at  the  airport.  The  operating  status  of 
the  airport  will  change  from  VFR  to 
include  IFR  operations  concurrent  with 
publication  of  the  SIAP. 
EFFECTIVE  DATE:  0901  UTC,  September 
14,  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stanley  Zylowski,  System  Management 
Branch,  Air  Traffic  Division,  Federal 
Aviation  Administration,  P.O.  Box 
20636,  Atlanta,  Georgia  30320; 
telephone  (404)  305-5570. 

SUPPLEMENTARY  INFORMATION: 

History 

On  October  26,  1993.  the  FAA 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  by  establishing  Class  E  airspace 
at  Cocoa.  FL.  (58  FR  57570).  This  action 
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will  provide  adequate  Class  E  airspace 
for  IFR  operations  at  Merritt  Island 
Airport. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Designations  for  Class  E 
airspace  extending  upward  from  700 
feet  or  more  above  the  surface  are 
published  in  Paragraph  6005  of  FAA 
Order  7400. 9B  dated  July  18, 1994,  and 
effective  September  16, 1994.  The  Class 
E  airspace  designation  listed  in  this 
document  will  be  published 
subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  establishes  Class  E  airspace  at 
Cocoa,  FL,  to  accommodate  at  NDB 
RWY  11  SLAP  and  for  IFR  operations  at 
Merritt  Island  Airport.  The  operating 
status  of  the  airport  will  be  changed 
from  VFR  to  include  IFR  operations 
concurrent  with  publication  of  the 
SIAP. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore,  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows; 

Authority:  49  U.S.C.  40103.  40113,  40120; 
EO  10854,  24  FR  9565,  3  CFR,  1959-1963 
Comp.,  p.  389;  49  U.S.C.  106(g);  14  CFR 
11.69. 


§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400. 9B,  Airspace 
Designations  and  Reporting  Points, 
dated  July  18. 1994,  and  effective 
September  16, 1994,  is  amended  as 
follows; 

Paragraph  6005    Qass  E  Airspace  Areas 
Extending  Upward  From  700  Feet  Above  the 
Surface  of  the  Earth 


ASO  FL  E5  Cocoa  FL    (New] 

Merritt  Island  Airport,  FL 

(Lat  28*20'30"N,  long.  80'41'08"W) 
Merritt  Island  NDB 

(Lat  28''20'27''N,  long.  80*41'18"W) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.3-mile 
radius  of  the  Merritt  Island  Airport  and 
within  2.5  miles  each  side  of  the  127*  bearing 
from  the  Merritt  Island  NDB,  extending  from 
the  6.3-mile  radius  to  7  miles  northeast  of  the 
NDB;  excluding  that  airspace  within  the 
Titusville.  FL,  and  Melbourne.  FL.  Class  E 
airspace  areas. 
***** 

Issued  in  College  Park,  Georgia,  on  June  16, 
1995. 
Stanley  Zylowski, 

Acting  Manager.  Air  Traffic  Division, 

Southern  Region. 

IFR  Doc.  95-15715  Filed  6-26-95;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  189 

[Docket  Nos.  82P-0371  and  91N-0165] 

Lead-Soldered  Food  Cans 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

action:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  its 
food  additive  regulations  to  prohibit  the 
use  of  lead  solder  to  manufacture  cans 
for  packaging  foods.  FDA  concludes  that 
the  available  toxicological  and  exposure 
data  for  lead  demonstrate  that  the  use  of 
lead  solder  to  manufacture  cans  for 
packaging  food  may  be  injurious  to  the 
public  health,  particularly  that  of 
fetuses,  infants,  and  children.  This  final 
regulation  also  responds  to  a  citizen 
petition  requesting  that  the  agency 
require  that  warning  labels  be  placed  on 
food  cans  that  contain  lead  solder. 
DATES:  Effective:  December  27,  1995. 
Written  objections  and  requests  for  a 
hearing  by  July  27,  1995.  Compliance 


date  for  affected  products  initially 
introduced  or  initially  delivered  for 
introduction  into  interstate  commerce  is 
December  27, 1995.  Existing  stocks  of 
lead-soldered  canned  foods  will  be 
allowed  to  be  offered  for  sale  until  June 
27, 1996,  so  long  as  the  level  of  lead  in 
the  food  packaged  in  such  cans  is  not 
such  that  the  food  may  be  rendered 
injurious  to  health. 

ADDRESSES:  Submit  written  objections  to 
the  Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23,  12420  Parklawn  Dr., 
Rockville.  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  L.  Vamer,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFS-216).  Food 
and  Drug  Administration,  200  C  Si.  SW., 
Washington.  DC  20204.  202-418-3093. 

SUPPLEMENTARY  INFORMATION: 
L  Background 

In  the  Federal  Register  of  June  21, 
1993  (58  FR  33860),  FDA  published  a 
proposal  to  prohibit  the  use  of  lead 
solder  to  manufacture  food  cans.  The 
proposal  was  in  response  to  the  agency's 
determination  that;  (1)  The  current  daily 
dietary  lead  intakes  of  infants  and 
children  approach  or  may  exceed  the 
provisional  total  tolerable  intake  level 
(PTTTL)  that  the  agency  has  established 
for  lead  for  these  population  groups;  (2) 
the  use  of  lead  solder  in  food  cans  adds 
lead  to  food  which  may  render  it 
injiu-ious  to  health,  particularly  that  of 
fetuses,  infants,  and  children;  and  (3) 
lead  solder  is  not  required  to 
manufacture  food  cans  and  can  be 
avoided.  Therefore,  the  agency  proposed 
not  to  codify  in  its  regulations  the  prior 
sanction  for  lead  solder  used  in  food 
cans  but  to  prohibit  this  use. 

In  a  notice  published  in  the  Federal 
Register  of  April  1.  1993  (58  FR  17233), 
the  agency  announced  emergency  action 
levels  for  lead  in  food  packaged  in  lead- 
soldered  cans.  These  action  levels  are  an 
interim  measure  to  protect  infants  and 
young  children  from  adverse  effects  that 
could  result  from  regular  consumption 
of  foods  packaged  in  lead-soldered  cansv 
pending  completion  of  the  rulemaking 
to  prohibit  the  use  of  lead  solder  in  food 
cans.  After  the  1-year  period  allowed  for 
sale  of  existing  stocks  of  lead-soldered 
canned  foods,  these  emergency  action 
levels  will  no  longer  be  needed  and  will 
be  considered  as  withdrawn  by  the 
agency. 

This  final  rule  amends  the  food 
additive  regulations  to  prohibit  the  use 
of  lead  solder  in  cans  to  package  food. 
In  addition,  with  completion  of  this 
rulemaking,  FDA  is  responding  to  a 
citizen  petition  requesting  that  the 
agency  require  warning  labels  on  food 
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cans  that  contain  lead  solder,  because 
the  ban  on  the  use  of  lead  solder  in  food 
cans  renders  the  labeling  issue  moot. 

IL  Discussion  of  Comments 

In  response  to  the  notice  of  proposed 
rulemaking  to  prohibit  the  use  of  lead 
solder  in  food  cans.  FDA  received  eight 
comments.  The  comments  were  from  a 
labor  union,  a  State  Government,  an 
individual,  two  nonprofit  public  interest 
organizations,  and  three  trade 
associations  representing  the  can 
manufacturing  industry,  the  food 
industry,  and  the  Danish  meat-canning 
industry. 

One  comment  agreed  that 
documentation  clearly  supports  FDA's 
finding  that  a  prior  sanction  exists  for 
lead  solder  used  in  metal  food 
packaging.  All  eight  comments 
supported  FDA's  proposal  to  prohibit 
the  use  of  lead  solder  in  cans  that  are 
used  to  hold  food.  One  comment 
submitted  economic  data  on  the  cost  to 
Danish  meat  canners  of  switching  to 
other  canning  technologies.  This 
comment  is  discussed  in  section  IV.  of 
this  document.  Other  issues  raised  by 
the  comments,  and  the  agency's 
responses  to  them,  are  set  forth  below. 

1.  One  comment  stated  that  lead 
solder  is  incorrectly  described  in  the 
proposed  regulation  as  being  "*  *  * 
used  in  the  construction  of  the  metal 
ends  of  food  cans."  The  comment 
explained  that,  although  lead  solder  was 
historically  used  to  seal  both  the  end 
and  side  seams  of  metal  cans,  current 
production  of  lead-soldered  containers 
involves  use  of  lead  solder  only  to  seal 
side  seams  of  the  container.  The 
comment  suggested  that  the  regulation 
state  that  "Lead  solders  *  *  *  are  used 
in  the  construction  of  the  side  seams  of 
food  cans." 

The  agency  agrees  that  the  language  in 
the  regulation  should  be  clarified. 
However,  even  though  lead  solder  is 
currently  used  to  seal  only  side  seams 
of  containers,  FDA  is  prohibiting  all 
uses  of  lead  solder  in  food  cans. 
Therefore,  FDA  is  modifying  the 
regulation  to  read:  "Lead  solders  are 
alloys  of  metals  that  include  lead  and 
are  used  in  the  construction  of  metal 
food  cans."  This  language  clarification 
does  not  affect  the  intent  or  scope  of  the 
regulation. 

2.  One  comment  disagreed  with 
language  in  the  June  21. 1993,  proposed 
rule,  characterizing  the  agency's 
proposed  action  to  ban  the  use  of  lead 
solder  in  food  cans  as  a  proposal  to 
"revoke"  the  prior  sanction  for  this  use 
of  lead  solder.  The  comment  contended 
that  although  §§  181.1(b)  and  181.5(c) 
(21  CFR  181.1(b)  and  181.5(c))  provide 
that  the  agency  may  prohibit  the  use  of 


a  prior-sanctioned  ingredient  if 
scientific  data  or  information  show  that 
use  of  the  ingredient  may  be  injurious 
to  health,  the  agency  cannot  "revoke"  a 
prior  sanction.  The  comment  stated  that 
a  prior  sanction  for  the  use  of  a  food 
ingredient  is  based  solely  on  its 
recognized  use  prior  to  enactment  of  the 
Food  Additives  Amendment  of  1958  (to 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (the  act)),  and  that  revocation  of  a 
prior  sanction  is  inconsistent  with  the 
meaning  and  intent  of  the  law. 

•FDA  considers  the  comment  to  be 
making  a  semantic  point  that  ultimately 
has  no  effect  on  the  agency's  action.  As 
the  comment  recognizes.  FDA's 
regulations  in  §  181.1(b)  provide  that  if 
scientific  data  or  information  show  that 
use  of  a  prior-sanctioned  food 
ingredient  may  be  injurious  to  health, 
and  thus  is  in  violation  of  section  402 
of  the  act  (21  U.S.C.  342),  FDA  can 
prohibit  use  of  the  ingredient  in  food.  If 
the  agency  prohibits  use  of  a  prior- 
sanctioned  food  ingredient,  this  action 
has  the  effect  of  revoking  the  prior 
sanction  for  that  use  of  the  ingredient. 

Further,  §  181.5(c)  states  that  known 
prior  sanctions  for  food  ingredients 
shall  be  the  subject  of  a  regulation,  and 
that  this  regulation  may  be  revoked  to 
prohibit  use  of  the  ingredient  to  prevent 
adulteration  of  food  in  violation  of 
section  402  of  the  act.  If  a  regulation  for 
the  prior-sanctioned  use  of  a  food 
ingredient  is  revoked  to  prevent  such 
adulteration,  the  prior  sanction  for  that 
use  is  in  effect  also  revoked. 

Thus,  the  agency  believes  that 
revocation  of  a  prior-sanctioned  use  is 
consistent  with  the  intent  of  the 
regulations  and  the  act.  To  disagree  with 
this  conclusion  is  tantamount  to  saying 
that  FDA  does  not  have  the  authority  to 
determine  whether  a  food  ingredient 
can  be  used  safely.  This  is  obviously  not 
true. 

3.  One  comment  requested  that  the 
effective  date  for  the  ban  on  the 
introduction  or  delivery  for  introduction 
of  lead-soldered  canned  foods  into 
interstate  commerce  be  extended  to  24 
months  after  publication  of  a  final  rule 
in  the  Federal  Register.  The  comment 
requested  the  extension  to  allow 
conversion  of  the  meat  can  soldering 
lines  in  Denmark  to  other  canning 
technologies.  The  comment  estimated 
that  the  conversion  of  the  meat  can  lines 
would  be  completed  by  the  end  of  1995. 

The  effective  date  for  banning  the  use 
of  lead  solder  in  food  cans,  that  FDA 
proposed  in  the  document  published  in 
the  Federal  Register  of  June  21, 1993 
(58  FR  33860),  was  based  on  a 
recognition  that  it  might  take  some  time 
for  the  domestic  and  foreign  food 
industries  to  convert  their  equipment. 


However,  the  agency's  primary  concern 
in  establishing  an  effective  date  for  this 
action  is  the  protection  of  the  public 
health.  As  stated  in  the  June  21, 1993, 
proposed  rule,  FDA  has  determined  that 
there  is  a  need  to  control  dietary  lead 
intake,  especially  for  fetuses,  infants, 
and  children,  because  exposure  to  very 
low  lead  levels  has  been  associated  with 
adverse  health  effects.  The  current  daily 
dietary  lead  intakes  of  infants  and 
children  approach  or  may  exceed  the 
PTTIL  that  the  agency  has  established 
for  lead  for  these  population  groups. 
(Lead  levels  that  exceed  the  PTTIL  are 
likely  to  result  in  adverse  health  effects.) 
The  use  of  lead  solder  in  food  cans  adds 
lead  to  food,  and  available  toxicological 
and  exposure  data  establish  that  the 
lead  may  render  the  food  injurious  to 
health  and,  therefote,  adulterated  under 
section  402(a)(1)  of  the  act.  Further,  lead 
solder  is  not  required  to  manufacture 
food  cans,  and  therefore,  its  use  is 
avoidable. 

Over  the  years,  the  agency  has 
expressed  its  concern  about  dietary 
exposure  to  lead  resulting  from  the  use 
of  lead-soldered  cans  for  food.  In  the 
1970's,  the  agency  worked  with  the 
evaporated  milk  industry,  the  infant 
food  industry,  and  manufacturers  of 
juices  for  infants  to  establish  voluntary 
quality  assurance  programs  to  reduce 
the  levels  of  lead  in  their  canned 
products.  These  efforts  were  discussed 
in  an  advanced  notice  of  proposed 
rulemaking  (ANPRM)  published  in  the 
Federal  Register  of  August  31, 1979  (44 
FR  51233).  In  this  ANPRM,  FDA  also 
announced  its  intent  to  establish  action 
levels  for  food  packaged  in  lead- 
soldered  cans.  The  agency's  goal  was  to 
reduce  the  dietary  lead  intake  resulting 
from  use  of  lead-soldered  food  cans  by 
at  least  50  percent  within  5  years. 

FDA  has  been  in  direct  contact  with 
foreign  countries,  including  Denmark, 
that  might  export  food  in  lead-soldered 
cans  to  the  United  States.  Beginning  in 
mid- 1990,  the  agency  sent  letters  to  over 
65  nations,  reminding  U.S.  trading 
partners  that  FDA  has  made  efforts  over 
the  past  two  decades  to  reduce  the 
levels  of  lead  in  the  U.S.  food  supply, 
and  that  U.S.  food  manufacturers  were 
voluntarily  discontinuing  the  use  of 
lead  solder  in  cans  for  packaging  food. 
The  agency  also  said  that  it  was 
concerned  about  dietary  lead  exposure 
from  lead-soldered  canned  foods 
imported  from  other  countries.  The 
agency  has  also  held  numerous 
discussions  at  world  forums  over  the 
past  few  years  regarding  the  need  to 
reduce  dietary  exposures  to  lead, 
particularly  that  resulting  from  use  of 
lead-soldered  cans  for  food. 
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At  a  meeting  held  on  July  7, 1992.  the 
Mexican  Government  informed  FDA 
that  its  food  industry  intended  to 
eliminate  use  of  lead-soldered  cans  by 
October,  1992.  (In  a  followup  letter 
dated  June  8.  1993,  the  agency  was 
informed  that  90  percent  of  Mexican  can 
manufacturers  do  not  use  lead  solder 
(Ref.  1).)  In  response  to  our  letters  of 
1990  and  1991  sent  to  U.S.  trading 
partners,  Brazil  projected  that  lead- 
soldered  cans  would  not  be  used  in  that 
country  by  early  1991  (Ref.  2). 
Information  received  from  Poland  (Ref. 
3]  and  Guatemala  (Ref.  4]  indicated  that 
their  food  industries  were  intending  to 
convert  to  nonlead  packaging  in  1992. 
The  Hungarian  Government  estimated 
that  no  foods  would  be  packaged  in 
lead-soldered  cans  in  its  country  by  the 
end  of  1993.  at  the  latest  (Ref.  5). 

Thus,  through  cooperative  programs 
with  food  industries,  notices  and 
proposed  rules  published  in  the  Federal 
Register,  letters  to  foreign  nations,  and 
discussions  held  at  world  forums,  FDA 
has  provided  adequate  notice  of  its 
concerns  about  the  use  of  lead  solder  in 
cans  used  for  food.  In  addition,  U.S. 
food  manufacturers  have  already 
eliminated  use  of  lead  solder  in  cans  for 
food,  and  several  foreign  governments 
have  stated  that  their  food  industries 
intended  to  discontinue  use  of  lead- 
soldered  cans  by  the  end  of  1993,  at  the 
latest.  The  agency  therefore  concludes 
that  the  effective  date  of  6  months  after 
the  publication  of  a  final  rule  for  the  ban 
on  the  use  of  lead  solder  in  food  cans 
is  achievable  and  equitable.  The  agency 
also  notes  that,  given  the  date  of 
publication  of  this  final  rule,  the  ban 
will  not  be  effective  any  earlier  than  the 
beginning  of  1996.  This  timeframe 
coincides  with  the  time  in  which  the 
comment  predicted  that  conversion  of 
the  meat  can  lines  in  Denmark  would  be 
completed. 

Based  on  the  above  considerations,  in 
particular  the  need  to  protect  the  public 
health,  the  agency  concludes  that  the 
effective  date  for  the  final  rule 
prohibiting  the  use  of  lead  solder  in 
food  cans  from  being  introduced  or 
delivered  for  introduction  into  interstate 
commerce  should  not  be  extended  to  24 
months  after  publication  of  a  final  rule 
in  the  Federal  Register,  as  requested  by 
the  comment. 

4.  One  comment  from  a  trade 
association  supported  FDA's  proposal  to 
prohibit  foods  in  lead-soldered  cans 
from  being  introduced  or  delivered  for 
introduction  into  interstate  commerce  6 
months  after  publication  in  the  Federal 
Register  of  a  final  rule  on  this  action 
and  to  allow  existing  stocks  of  lead- 
soldered  canned  foods  to  be  offered  for 
sale  within  1  year  of  the  date  of 


publication  of  the  final  rulemaking.  The 
comment  stated  that  if  the  6-month 
effective  date  applies  to  initial 
introduction  or  initial  delivery  for 
introduction  into  interstate  commerce, 
the  proposed  effective  dates  are 
equitable  for  both  domestic  and  foreign 
food  manufacturers. 

The  agency  confirms  that  the  6-month 
effective  date  is  applicable  to  initial 
introduction  and  initial  delivery  for 
introduction  into  interstate  commerce  of 
foods  in  lead-soldered  cans.  Based  on 
this  comment  and  the  issues  raised  in 
addressing  comment  3  above,  the 
agency  concludes  that  the  ban  on  the 
initial  introduction  and  initial  delivery 
for  introduction  into  interstate 
commerce  of  foods  in  lead-soldered 
cans  should  be  effective  6  months  after 
publication  of  a  final  rule  in  the  Federal 
Register,  and  that  existing  stocks  of 
lead-soldered  canned  foods  should  be 
allowed  to  be  offered  for  sale  within  1 
year  of  the  date  of  publication  of  the 
final  rulemaking,  so  long  as  the  level  of 
lead  in  the  food  packaged  in  such  cans 
is  not  such  that  the  food  may  be 
rendered  injurious  to  health.  Guidance 
on  the  level  of  lead  in  food  that  may 
render  the  food  injurious  to  health  is 
provided  by  the  emergency  action 
levels,  that  were  announced  in  the  April 
1, 1993,  notice,  of  80  micrograms  per 
kilogram  (80  parts  per  billion  (ppb))  for 
lead  in  fruit  beverages  packed  in  lead- 
soldered  cans  and  250  ppb  for  all  other 
foods  packed  in  lead-soldered  cans. 

in.  Environmental  Impact 

The  agency  has  previously  considered 
the  environmental  effects  of  this  rule  as 
announced  in  the  proposed  rule 
published  in  the  Federal  Register  of 
June  21, 1993.  No  new  information  or 
comments  have  been  received  that 
would  affect  the  agency's  previous 
determination  that  prohibiting  the  use 
of  lead  solder  in  food  cans  will  not  have 
a  significant  impact  on  the  human 
environment,  and  that  an  environmental 
impact  statement  is  not  required. 

IV.  Economic  Impact  and  Comment  on 
the  Economic  Issues  Raised  in  the  June 
21, 1993,  Proposed  Rule 

FDA  has  examined  the  economic 
impacts  of  this  final  rule  to  amend  the 
food  additive  regulations  to  prohibit  the 
use  of  lead  solder  to  manufacture  cans 
that  contain  food,  as  required  by 
Executive  Order  12866  and  the 
Regulatory  Flexibility  Act.  Executive 
Order  12866  directs  agencies  to  assess 
all  costs  and  benefits  of  available 
regulatory  alternatives,  and  when 
regulation  is  necessary,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 


economic,  environmental,  public  health 
and  safety  effects;  distributive  impacts; 
and  equity).  The  Regulatory  Flexibility 
Act  (Pub.  L.  96-354)  requires  analyzing 
options  for  regulatory  relief  for  small 
businesses. 

FDA  finds  that  this  final  rule  is  not  a 
significant  regulatory  action  as  defined 
by  Executive  Order  12866.  In 
compliance  with  the  Regulatory 
Flexibility  Act,  the  agency  certifies  that 
the  final  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
businesses. 

The  June  21. 1993,  proposed  rule 
included  an  analysis  of  the  economic 
impact  of  the  proposed  ban  on  the  use 
of  lead-soldered  food  cans  under  the 
previous  Executive  Order  (E.O.  12.291). 
FDA  determined  that  this  rule  would 
result  in  little  or  no  additional  cost  to 
domestic  can  manufacturers  and  food 
processors.  In  addition,  the  agency 
estimated  that  the  one-time,  upper- 
bound  cost  for  foreign  countries,  that 
export  lead-soldered  canned  foods  to 
the  United  States,  to  convert  to  cans 
without  lead  solder  would  be  from  $33 
million  to  $70  million.  The  total  benefit 
gained  from  the  reduction  in  blood  lead 
levels  resulting  from  the  ban  on  the  use 
of  lead-soldered  food  cans  was 
estimated  to  be  $80  million  for  the  next 
20  years  (discounted  at  a  6  percent 
interest  rate). 

The  agency  received  one  comment  on 
the  June  21,  1993.  proposed  rule  that 
supplied  data  on  the  cost  to  Danish 
meat  canners  of  switching  from  lead- 
soldered  cans  to  other  canning 
technologies.  The  agency's  evaluation  of 
the  data  submitted  is  set  forth  below: 

5.  The  comment  from  the  Danish 
meat-canning  industry  estimated  that 
the  conversion  of  the  meat-can  soldering 
lines  in  E)enmark  to  other  canning 
technologies  would  cost  approximately 
30  million  Danish  kroner 
(approximately  $4.4  million  using  the 
exchange  rate  quoted  in  the  Washington 
Post  of  November  24. 1993).  As 
discussed  in  comment  three  above,  this 
industry  also  requested  that  the  effective 
date  for  the  ban  on  the  initial 
introduction  or  delivery  for  introduction 
of  lead-soldered  food  cans  into 
interstate  commerce  be  extended  to  24 
months  after  publication  of  a  final  rule 
in  the  Federal  Register.  The  comment 
stated  that  meat  packaged  in  large  cans 
is  wrapped  in  a  plastic  bag  inside  the 
can,  which  would  effectively  inhibit 
lead  migration  into  the  meat. 

FDA  analyzed  the  economic  impact  of 
the  request  to  extend  the  effective  date 
for  the  ban  on  the  use  of  lead-soldered 
food  cans  and  determined  that  granting 
an  extension  to  Danish  canned  meat 
exporters  would  not  be  necessary 
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because  the  effective  date  of  the  ban  and 
the  requested  date  coincide.  Because 
FDA's  estimate  of  the  one-time,  upper- 
bound  cost  for  the  conversion  of 
canning  lines  in  foreign  countries  was 
so  broad  ($33  million  to  $70  million), 
the  cost  information  supplied  by  the 
Danish  industry  would  not  significantly 
alter  the  previous  estimate. 

V.  Conclusions 

FDA  finds  that  a  prior  sanction  exists 
for  the  use  of  lead  solder  in  food  cans. 
However,  the  available  toxicological  and 
exposure  data  on  lead  demonstrate  that 
this  use  of  lead  solder  may  be  injurious 
to  the  public  health,  particularly  that  of 
fetuses,  infants,  and  children.  Therefore, 
the  agency  is  not  codifying  in  its 
regulations  the  prior  sanction  for  lead 
solder  used  in  food  cans  and  is  instead 
amending  its  food  additive  regulations 
to  prohibit  this  use  of  lead  solder.^ 

For  clarification,  FDA  is  modifying 
the  language  in  proposed  §  189.240(a)  to 
read  "Lead  solders  are  alloys  of  metals 
that  include  lead  and  are  used  in  the 
construction  of  metal  food  cans." 

The  ban  on  the  initial  introduction 
and  initial  delivery  for  introduction  into 
interstate  commerce  of  foods  in  lead- 
soldered  cans  will  be  effective  6  months 
after  publication  in  the  Federal  Register 
of  a  final  rule  on  this  action.  Existing 
stocks  of  lead-soldered  canned  foods 
will  be  allowed  to  be  offered  for  sale 
within  1  year  of  the  date  of  publication 
of  the  final  rulemaking,  so  long  as  the 
level  of  lead  in  the  food  packaged  in 
such  cans  is  not  such  that  the  food  may 
be  rendered  injurious  to  health. 

FDA  has  now  responded  to  a  citizen 
petition  (Docket  No.  82P-0371/CP) 
requesting  that  the  agency  require 
warning  labels  on  food  cans  that  contain 
lead  solder  because  the  labeling  issue 
will  be  moot  with  completion  of  this 
rulemaking. 

VI.  Ob)ections 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  July  27, 1995,  file  with 
the  Dockets  Management  Branch 
(address  above)  written  objections 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 


analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event 
that  a  hearing  is  held.  Failure  to  include 
such  a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  bearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

Vn.  References 

The  following  references  have  been 
placed  on  display  in  the  Dockets 
Management  Branch  (address  above) 
and  may  be  seen  by  interested  persons 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

1.  Letter  from  Mercedes  Juan  (Secretariat  of 
Health,  Mexico)  to  Jane  E.  Henney  (FDA), 
dated  June  3, 1993. 

2.  l/etter  from  Myma  Sabine  (Secretariat  of 
Health.  Brazil)  to  Jerry  A.  Burke  (FDA),  dated 
August  9, 1990. 

3.  Letter  from  Kazimierz  Karlowski 
(National  Institute  of  Hygiene,  Poland)  to 
Jerry  A.  Burke  (FDA),  dated  December  21. 
1990. 

4.  Letter  from  Alberto  Rodas  Maltez 
(Alimentos  Xem,  Guatemala)  to  Economics 
Staff  (FDA),  dated  April  24, 1991. 

5.  Letter  from  Judith  Sohar  (National 
Institute  of  Food-Hygiene,  Hungary)  to  Jerry 
A.  Burke  (FDA),  dated  September  26, 1990. 

List  of  Sublects  in  21  CFR  Part  189 

Food  ingredients.  Food  packaging. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  189  is 
amended  as  follows: 

PART  189— SUBSTANCES 
PROHIBITED  FROM  USE  IN  HUMAN 
FOOD 

1.  The  authority  citation  for  21  CFR 
part  189  continues  to  read  as  follows: 

Authority:  Sees.  201,  402.  409,  701  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act  (21 
U.S.C.321,342.348.  371). 

2.  New  §  189.240  is  added  to  subpart 
C  to  read  as  follows:       c 

§  189.240    Lead  solders. 

(a)  Lead  solders  are  alloys  of  metals 
that  include  lead  and  are  used  in  the 
construction  of  metal  food  cans. 

(b)  Food  packaged  in  any  container 
that  makes  use  of  lead  in  can  solder  is 
deemed  to  be  adulterated  in  violation  of 
the  Federal  Food,  Drug,  and  Cosmetic 
Act,  based  upon  an  order  published  in 
the  Federal  Register  of  June  27, 1995. 


Dated:  June  17, 1995. 
William  B.  Schultz, 

Deputy  Commissioner  for  Policy. 

IFR  Doc.  95-15593  Filed  6-26-95:  8:45  am) 

BILUMG  CODE  4160-01-f 


21  CFR  Parts  510  and  522 

Animal  Drugs,  Feeds,  and  Related 
Products;  Xylazine  Injection 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  an  abbreviated  new  animal 
drug  application  (ANADA)  filed  by 
Chanelle  Pharmaceuticals 
Manufacturing  Ltd.  The  ANADA 
provides  for  intravenous  and 
intramuscular  use  of  xylazine  injection 
in  horses  and  intramuscular  use  in 
Cervidae  spp.  to  produce  sedation 
accompanied  by  a  shorter  period  of 
analgesia. 

EFFECTIVE  DATE:  June  27.  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  K.  Woods,  Center  For  Veterinary 
Medicine  (HFV-114),  Food  and  Drug 
Administration,  7500  Standish  PI.. 
Rockville,  MD  20855,  301-594-1617. 
SUPPLEMENTARY  INFORMATION:  Chanelle 
Pharmaceuticals  Manufacturing  Ltd., 
Loughrea,  County  Galway,  Ireland,  filed 
ANADA  200-139  which  provides  for 
intravenous  and  intramuscular  use  of 
Chanazine®  (100  railligrams/milliliter 
(mg/mL))  Injectable  (xylazine 
hydrochloride  equivalent  to  100  mg 
xylazine  per  mL)  in  horses  and 
intramuscular  use  in  Cervidae  spp. 
(fallow  deer,  mule  deer.  Sika  deer, 
white-tailed  deer,  and  elk)  to  produce 
sedation  accompanied  by  a  shorter 
period  of  analgesia.  The  drug  is  limited 
to  use  by  or  on  the  order  of  a  licensed 
veterinarian. 

Approval  of  ANADA  200-139  for 
Chanelle's  Chanazine®  (xylazine  100 
mg/mL)  Injectable  is  as  a  generic  copy 
of  Miles'  NADA  047-956  for  Rompun® 
(xylazine  100  mg/mL)  Injectable.  The 
ANADA  is  approved  as  of  May  16. 1995, 
and  the  regulations  are  amended  by 
revising  21  CFR  522.2662(b)  to  reflect 
the  approval.  The  basis  of  approval  is 
discussed  in  the  freedom  of  information 
summary. 

In  addition,  Chanelle  Pharmaceuticals 
Manufacturing  Ltd.  has  not  previously 
been  listed  in  the  animal  drug 
regulations  as  the  sponsor  of  an 
approved  application.  At  this  time,  21 
CFR  510.600(c)  is  amended  to  add 
entries  for  the  firm. 


33110        Federal  Register  /  Vol.  60,  No.  123  /  Tuesday,  June  27.  1995  /  Rules  and  Regulations 


In  accordance  with  the  freedom  of 
information  provisions  of  part  20  (21 
CFR  part  20)  and  §  514.1  l(e)(2)(ii)  (21 
CFR  514.11(e)(2)(ii)),  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  rm.  1-23. 12420 
Farklawn  Dr.,  Rockville,  MD  20857. 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  sighiHcant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

List  of  Subjects 

21  CFR  Part  510 

Administrative  practice  and 
procedure,  Animal  drugs.  Labeling. 
Reporting  and  recordkeeping 
requirements. 

21  CFR  Part  522 

Animal  drugs. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  parts  510  and  52iare  amended  as 
follows: 

PART  51&-NSW  ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  510  continues  to  read  as  follows: 

Authority:  Sees.  201.  3<      b01,502,503, 
512,  701,  721  ot  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (21  U.S.C.  321,  331,  351,  352, 
353,  36Cb,  371.  379e). 

2.  Section  510.600  is  amended  in  the 
table  in  paragraph  (c)(1)  by 
alphabetically  adding  a  new  entry  for 
"Chanelle  Pharmaceuticals 
Manufacturing  Ltd.,"  and  in  the  table  in 
paragraph  (c)(2)  by  numerically  .adding 
a  new  entry  for  "061651"  to  read  as 
follows: 

§  510.600    Names,  addresses,  and  drug 
labeler  codes  of  sponsors  of  approved 
applications. 

***** 

(0*  •  • 


Fimfi  name  and  address 


Drug  la- 
be\et  code 


Chanelle  Pharmaceuticals  Manu-     061651 
factunng  Ltd.,  Loughrea,  Coun- 
ty Galway,  Ireland. 


(2>*    *    • 


Drug  la- 
beler code 


Firm  name  and  address 


061651  ....  Chanelle  Pharmaceuticals  Manu- 
facturing Ltd.,  Loughrea,  Coun- 
ty Galway,  Ireland 

PART  522— IMPLANTATION  OR 
INJECTABLE  DOSAGE  FORM  NEW 
ANIMAL  DRUGS 

3.  The  authority  citation  for  21  CFR 
part  522  continues  to  read  as  follows: 

Authority:  Sec.  512  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (21  U.S.C.  360b). 

4.  Section  522.2662  is  amended  by 
revising  the  first  sentence  in  paragraph 
(b)  to  read  as  follows: 


§522.2662 
Iniaction. 


Xytazine  hydrochloride 


(b)  Sponsor.  See  000856  and  061651 
in  §  510.600(c)  of  this  chapter  for  use  as 
horses,  wild  deer,  and  elk.  •    •    • 
*        *        •        •        • 

Dated:  June  15. 1995. 
Stephan  F.  Sundiof. 

Director,  Center  for  Veterinary  Medicitte. 
[FR  Doc.  95-15594  Filed  6-26-95;  8:45  am] 

BILLING  CODE  4160-01-F 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclatnation 
and  Enforcement 

30  CFR  Part  917 

[KY-206] 

Kentucl(y  Regulatory  Program 

AGENCY:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

ACTION:  Final  rule;  approval  of 

amendment. 

SUMMARY:  OSM  is  approving,  with  two 
exceptions,  an  amendment  to  the 
Kentucky  regulatory  program 
(hereinafter  referred  to  as  the  "Kentucky 


program")  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA).  The  revisions  to  the  Kentucky 
Revised  Statutes  (KRS)  pertain  to 
remining,  permits,  definitions,  appeal 
rights,  water  replacement,  and  permit 
revisions.  The  amendment  is  intended 
to  revise  the  Kentucky  program  to  be 
consistent  with  SMCRA. 
EFFECTIVE  DATE:  June  27,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  J.  Kovacic,  Director,  Lexington 
Field  Office,  OSM,  2675  Regency  Road, 
Lexington,  Kentucky  40503.  Telephone: 
(606) 233-2896. 
SUPPLEMENTARY  INFORMATION:  . 

I.  Background  on  the  Kentucky  Program 

II.  Submission  of  the  Proposed  Amendment 

III.  Director's  Findings 

IV.  Summary  and  Disposition  of  Comments 

V.  Director's  Decision 

VI.  Procedural  Determinations 

I.  Background  or  the  Kentucky 
Program 

On  May  18, 1982,  the  Secretary  of  the 
Interior  conditionally  approved  the 
Kentucky  program.  Background 
information  on  the  Kentucky  program, 
including  the  Secretary's  findings,  the 
disposition  of  comments,  and  the 
conditions  of  approval  can  be  found  in 
the  May  18, 1982,  Federal  Register  (47 
FR  21404).  Subsequent  actions 
concerning  conditions  of  approval  and 
program  amendments  can.  be  found  at 
30  CFR  917.11.  917.13, 917.15.  917.16. 
and  917.17. 

II.  Submission  of  the  Proposed: 
Amendment 

By  letter  dated  April  29, 1994 
(Administration  Record  No.  KY-12791, 
Kentucky  submitted  a  proposed 
amendment  to  its  program  pursuant  to 
SMCRA.  Kentucky  proposed  to  revise 
the  following  sections  of  its  statutes: 
KRS  42. 177,  211.  350.  351.  and  352. 
The  revisions  pertain  to  remining. 
pennits,  definitions,  appeal  rights,  water 
replacement,  and  permit  revisions  and 
are  contained  in  Senate  Bills  208,  214, 
249,  and  House  Bills  338  and  707. 

OSM  announced  receipt  of  the 
proposed  amendment  in  the  May  20, 
1994,  Federal  Register  (59  FR  26472). 
and  in  the  same  document,  opened  the 
public  comment  period  and  provided  an 
opportunity  for  a  public  hearing  on  the 
adequacy  of  the  proposed  amendment. 
The  public  comment  period  closed  on 
June  20, 1994. 

By  letter  dated  September  1, 1994 
(Administrative  Record  No.  KY-1319). 
Kentucky  submitted  additional 
explanatory  information.  Because  the 
information  merely  clarified  certain 
provisions  of  the  proposed  revisions. 
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OSM  did  not  reopen  the  comment 
period. 

in.  Director's  Findings 

Set  forth  below,  pursuant  to  SMCRA 
and  the  Federal  regulations  at  30  CFR 
732.15  and  732.17,  are  the  Director's 
findings  concerning  the  proposed 
amendment. 

Revisions  not  specifically  discussed 
below  concern  nonsubstantive  wording 
changes,  or  revised  cross-reference  and 
paragraph  notations  to  reflect 
organizational  changes  resulting  from 
this  amendment. 

A.  Senate  Bill  208 

Senate  Bill  208,  deals  for  the  most 
part,  with  the  new  remining  provisions 
of  the  Energy  Policy  Act  of  1992.  The 
Energy  Policy  Act  of  1992,  enacted  on 
October  24,  1992,  amended  section  404 
of  SMCRA  and  added  sections  510(e), 
515(b)  (20)(B).  701(33)  and  701(34)  of 
SMCRA.  It  should  be  noted  that  OSM 
has  proposed  rules  on  remining  to 
reflect  the  changes  enacted  by  the 
Energy  Policy  Act  of  1992.  These  rules 
are  not  final.  Therefore,  the  Kentucky 
regulatory  program  may  need  to  be 
amended  if  it  is  later  found  to  be 
inconsistent  with  the  federal  rules. 

1.  At  KRS  350.010(22),  Kentucky 
proposes  to  define  "unanticipated  event 
or  condition"  as  an  event  or  condition 
encountered  in  a  remining  operation 
that  was  not  contemplated  by  the 
applicable  surface  coal  mining  and 
reclamation  permit.  At  KRS  350.010(23), 
Kentucky  proposes  to  define  "lands 
eligible  for  remining  as  those  lands  that 
would  otherwise  be  eligible  for 
expenditures  under  KRS  350.560  (1)  or 
(2)  (Lands  and  Waters  Eligible  for 
Reclamation  or  Drainage  Abatement 
Expenditures). 

The  Director  finds  the  proposed 
definitions  at  KRS  350.010  (22)  and  (23) 
substantively  identical  to  sections  701 
(33)  and  (34)  of  SMCRA  and  therefore 
no  less  stringent  than  these  sections. 

2.  At  KRS  350.085(7),  Kentucky 
proposes  that  if  a  permit  applicant  has 
a  violation  resulting  horn  an 
unanticipated  event  or  condition  at  a 
surface  coal  mining  operation  eligible 
for  and  under  a  remining  permit,  then 
the  applicant  would  not  be  permit 
blocked  for  such  a  violation.  The  term 
"violation  would  mean  the  same  as  in 
KRS  350.085(6)  and  as  Kentucky  stated 
in  a  September  1, 1994  letter,  the 
exemption  from  permit  blocking  would 
only  apply  to  violations  on  remining 
operations  which  occurred  after  July  15, 
1994.  This  exemption  would  expire  on 
September  30,  2004. 

The  Energy  Policy  Act  of  1992, 
enacted  on  October  24, 1992,  added 


section  510(e)  of  SMCRA.  As  of  October 
24.  1992,  section  510(e)  of  SMCRA 
exempts  permit  applicants  from  permit 
blocks  for  violations  resulting  from 
unanticipated  events  or  conditions  that 
occurred  on  lands  eligible  for  remining 
which  were  under  a  permit  by  the 
permit  applicant.  The  Director  finds  that 
KRS  350.087  is  no  less  stringent  than 
510(e)  of  SMCRA  because  the  Kentucky 
statute,  as  interpreted  by  Kentucky's 
Natural  Resources  and  Environmental 
Protection  Cabinet,  would  only  allow 
the  permit  block  exemption  for 
violations  resulting  from  an 
unanticipated  event  or  condition 
occurring  after  July  15, 1994  on  lands 
eligible  for  remining. 

3.  At  KRS  350.095(1).  Kentucky 
proposes  that  the  permittee  shall 
assume  responsibility  for  successful 
revegetation  for  a  period  of  five  full 
years  after  the  last  year  in  which 
augmented  seeding,  fertilizing, 
irrigation,  or  other  work  occurs. 

The  Director  finds  the  proposed 
revision  at  KRS  350.095(1)  substantively 
identical  to  and  therefore  no  less 
stringent  than  the  language  at  section 
515{b)(20)(A)  of  SMCRA. 

At  KRS  350.095(2),  Kentucky 
proposes  that  on  lands  eligible  for 
remining,  the  permittee  shall  assume 
responsibility  for  successful 
revegetation  for  a  period  of  two  full 
years  after  the  last  year  in  which 
augmented  seeding,  fertilizing, 
irrigation,  or  other  work  occiu^  in  order 
to  assure  compliance  with  the 
applicable  standards.  The  authority  for 
this  section  terminates  on  September  30, 
2004. 

The  Director  finds  the  proposed 
revision  at  KRS  350.095(2)  substantively 
identical  to  and  therefore  no  less 
stringent  than  section  515(b)(20)(B)  of 
SMCRA. 

4.  At  KRS  350.560(1),  Kentucky 
proposes  that  surface  coal  mining 
operations  on  lands  eligible  for 
remining  not  affect  the  eligibility  of 
those  lands  for  reclamation  and 
restoration  after  the  release  of  the  bond 
or  deposit  for  a  remining  operation.  In 
the  event  the  bond  or  deposit  for  a 
surface  coal  mining  operation  on  lands 
eligible  for  remining  is  forfeited, 
available  funds  maybe  used  if  the 
amount  of  the  bond  or  deposit  is  not 
sufficient  to  provide  for  adequate 
reclamation  or  abatement. 

The  Director  finds  the  proposed 
revision  at  350.560(1)  substantively 
identical  to  and  therefore  no  less 
stringent  than  the  language  of  section 
404  of  SMCRA. 


B.  Senate  Bill  214 

1.  At  new  KRS  350.0285  and  KRS 
351.070(14),  Kentucky  proposes  to 
require  that  the  Cabinet  and  the 
Commissioner  of  the  Department  of 
Mines  and  Minerals  (Department)  notify 
the  Transportation  Cabinet  every  six 
months  of  permits  issued  for  mine 
openings  and  mine  closings  under  their 
authority.  At  KRS  352.420(3),  Kentucky 
proposes  to  require  that  the  operator  or 
superintendent  of  a  mine  notify  the 
Commissioner  every  six  months  of  a 
mine  opening  and  a  mine  closure  under 
his  authority. 

The  Federal  rules  contain  no 
counterpart  requirements.  The  Director 
finds  the  proposed  provisions  at  KRS 
350.0285.  KRS  351.070(14),  and  KRS 
352.420(3)  not  inconsistent  with  the 
requirements  of  SMCRA  and  the  Federal 
regulations. 

2.  At  KRS  42.470(l)(c),  Kentucky 
proposes  to  require  that  all  coimties 
receive  an  annual  payment  from  the 
local  government  economic  assistance 
fund  which  is  based  on  the  average  of 
total  ton  miles  within  the  county  during 
the  most  recent  three-year  period. 

The  Federal  rules  contain  no 
counterpart  requirements.  The  Director 
finds  the  proposed  revisions  at  KRS 
42.470(l)(c)  not  inconsistent  with  the 
requirements  of  SMCRA  and  the  Federal 
regulations. 

3.  At  KRS  177.977(2),  Kentucky 
proposes  to  require  that  a  copy  of  the 
information  furnished  to  the  Cabinet 
pursuant  to  the  provisions  of  section  1 
of  this  Act  and  a  copy  of  the  information 
furnished  to  the  Department  pursuant  to 
the  provisions  of  sections  2  and  3  of  this 
Act  be  submitted  to  the  Transportation 
Cabinet. 

The  Federal  rules  contain  no 
counterpart  requirements.  The  Director 
finds  the  proposed  provisions  at  KRS 
177.977(2)  not  inconsistent  with  the 
requirements  of  SMCRA  and  the  Federal 
regulations. 

4.  At  KRS  211.390(1),  Kentucky 
proposes  to  revise  its  definition  of 
"fluidized  bed  energy  production 
facility"  to  mean  a  fluidized  bed 
combustion  unit  installed  in  a  plant 
facility,  subject  to  certain  conditions. 

The  Federal  rules  contain  no 
counterpart  definition.  The  Director 
finds  the  proposed  revision  at  KRS 
211.390(1)  not  inconsistent  with  the 
requirements  of  SMCRA  and  the  Federal 
regulations. 

5.  At  KRS  211.392(1),  Kentucky 
proposes  to  substitute  "fluidized  bed 
combustion  unit"  for  "structure"  and  to 
delete  the  provision  that  the  Governor's 
Office  for  Coal  and  Energy  Policy  will 
provide  technical  assistance  and  factual 
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information  as  requested  in  writing  by 
the  Revenue  Cabinet. 

The  Federal  rules  contain  no 
counterpart  provisions.  The  Director 
finds  the  proposed  revisions  at  KRS 
211.392(1)  not  inconsistent  with  the 
requirements  of  SMCRA  and  the  Federal 
regulations. 

6.  At  KRS  211.392(2).  Kentucky 
proposes  to  require  that  before  the 
denial,  revocation,  or  modification  of  a 
fluidized  bed  combustion  technology 
tax  exemption  certificate,  the  Revenue 
Cabinet  is  required  to  give  the  applicant 
written  notice  and  afford  the  applicant 
an  opportunity  for  a  hearing.  The 
requirement  that  the  special  assistant  to 
the  Governor  for  coal  and  energy  policy 
be  notified  of  the  hearing  along  with  the 
applicant  is  deleted. 

The  Federal  rules  contain  no 
counterpart  provisions.  The  Director 
finds  the  proposed  revisions  at  KRS 
211.392(2)  not  inconsistent  with  the 
requirements  of  SMCRA  and  the  Federal 
regulations. 

7.  At  KRS  211.392(5),  Kentucky 
proposes  to  delete  the  requirement  that 
the  notice  of  issuance  or  notice  of 
denial,  revocation,  or  modification  of 
the  tax  exemption  certificate  be  sent  to 
the  special  assistant  to  the  Governor  for 
coal  and  energy  policy.  Also  deleted  is 
the  designation  of  the  above-referenced 
special  assistant  and  applicant  as  parties 
for  the  purposes  of  review  in  appeals.  At 
KRS  211.392(6),  Kentucky  proposes  to 
specify  that  any  applicant  or  holder  of 
certificate  aggrieved  by  the  refusal  to 
issue,  revocation,  or  modification  of  a 
fluidized  bed  combustion  tax  exemption 
certificate  has  certain  appeal  rights.  At 
KRS  211.392(8),  Kentucky  proposes  to 
delete  the  requirement  that  in  the  event 
that  the  purpose  for  which  a  combustion 
unit  with  an  exemption  certificate  is 
held  changes,  the  above-referenced 
special  assistant  must  be  notified  by  the 
holder  of  the  certificate. 

The  Federal  rules  contain  no 
counterpart  provisions.  The  Director 
finds  the  proposed  revisions  at  KRS 
211.392(5).  (6).  and  (8)  not  inconsistent 
with  the  requirements  of  SMCRA  and 
the  Federal  regulations. 

8.  At  KRS  211.392(9),  Kentucky 
proposes  to  allow  a  fluidized  bed 
combustion  facility  to  be  exempt  from 
211.392  as  well  as  sections  KRS  132. 
136, 138,  and  139.  Kentucky  also 
proposes  to  require  that  each  exemption 
certificate  remain  in  force  for  a  period 
of  eight  years  from  the  date  of  issuance 
and  elapse  at  the  end  of  the  said  period. 
Any  fluidized  bed  combustion  unit 
previously  exempt  shall  not  be  eligible 
for  recertification  upon  completion  of 
the  eight  year  certificate  period. 


The  Federal  rules  contain  no 
counterpart  provisions.  The  Director 
finds  the  proposed  revisions  at  KRS 
211.392(9)  not  inconsistent  with  the 
requirements  of  SMCRA  and  the  Federal 
regulations. 

C.  Senate  Bill  249 

1.  At  KRS  350.010(1).  Kentucky 
proposes  to  clarify  that  excavation  for 
the  purpose  of  obtaining  coal  includes 
extraction  of  coal  from  refuse  piles  is 
included  in  the  definition  of  "surface 
coal  mining  operations." 

The  Director  finds  the  proposed 
definition  of  "surface  coal  mining 
operation"  at  350.010(1)  substantively 
identical  to  and  therefore  no  less 
stringent  than  the  Federal  definition  at 
701(28)  of  SMCRA. 

2.  At  KRS  350.010(9),  in  response  to 
the  required  amendment  at  30  CFR 
917.18(j)(2).  see  58  FR  42001  (August  6. 
1993).  Kentucky  proposes  to  revise  the 
definition  of  "person"  to  mean  any 
individual,  partnership,  corporation, 
association,  society,  joint  stock 
company,  firm,  company,  or  other 
business  organization;  and  shall  also 
include  any  agency,  unit, 
instrumentality  of  Federal,  State,  or 
local  government  including  any 
publicly  owned  utility  or  publicly 
owned  corporation  of  Federal,  State,  or 
local  government. 

The  Director  finds  the  proposed 
definition  of  "person"  substantively 
identical  to  and  therefore  no  less 
effective  than  the  Federal  definition  at 
30  CFR  700.5.  He  is  removing  the 
required  amendment  at  30  CFR 
917.16(j)(2),  which  required  Kentucky  to 
revise  its  definition  of  "person"  to 
include  all  entities  encompassed  by  the 
Federal  definition. 

3.  At  KRS  350.0301(4).  Kentucky  is 
proposing  to  require  that  all  hearings  be 
open  to  the  public.  The  phrase  "except 
as  ordered  by  the  hearing  officer"  is 
deleted  in  response  to  the  required 
amendment  at  30  CFR  917.16(j)(l) 
which  required  Kentucky  to  delete  the 
phrase.  Therefore,  the  Director  finds 
that  the  deletion  of  the  phrase  renders 
this  section  no  less  stringent  than  525  of 
SMCRA.  The  Director  is  removing  the 
required  amendment  at  30  CFR 
917.16(j)(l). 

At  KRS  350.0305(1).  Kentucky  is 
proposing  to  delete  its  hearing 
provisions  and  transfer  them,  with 
minor  revisions,  to  350.0301(1).  At  KRS 
350.0305,  Kentucky  is  proposing  to 
require  that  judicial  review  of  a  final 
order  resulting  from  a  hearing  on  the 
issuance  of  a  notice  of  noncompliance, 
the  issuance  of  an  order  for  cessation 
and  immediate  compliance,  the 
assessment  of  civil  penalties,  or  a  bond 


forfeiture  be  in  compliance  with  KRS 
350.032.  At  KRS  350.032(2).  Kentucky  is 
proposing  to  permit  any  person 
aggrieved  by  a  final  order  of  the  Cabinet 
resulting  fit)m  a  hearing  on  the  issuance 
of  a  notice  of  noncompliance,  the 
issuance  of  an  order  for  cessation  and 
immediate  compliance,  the  assessment 
of  civil  penalties,  or  a  bond  forfeiture  to 
obtain  a  review  of  the  order  by  filing  a 
written  petition  in  the  appropriate 
county  circuit  court. 

Section  526(e)  of  SMCRA  requires 
that  actions  of  the  State  Regulatory 
Authority  be  subject  to  judicial  review 
by  a  court  of  competent  jurisdiction. 
Kentucky  is  providing  judicial  review  of 
its  enforcement  actions  and  therefore 
the  Director  finds  KRS  350.0305  and 
350.032(a)  to  be  in  accordance  with 
526(e)  of  SMCRA. 

D.  House  BUI  338 

At  KRS  350.421  (l)  and  (2).  Kentucky 
proposes  to  extend  its  water  rights  and 
replacement  provisions  to  water 
resources  and  supplies  affected  by 
underground  mining,  as  well  as  surface 
mining. 

It  should  be  noted  that  KRS 
350.255(2)  is  deleted.  This  deletion  was 
previously  approved  by  OSM  on  August 
6,  1993  at  58  FR  42001,  42003. 
Consequently,  the  deletion  does  not 
need  to  be  addressed  in  this  rulemaking. 

The  Federal  law  at  section  720(a)(2) 
requires  the  prompt  replacement  of  any 
drinking,  domestic  or  residential  water 
supply  from  a  well  or  spring  in 
existence  prior  to  the  application  for  a 
surface  coal  mining  permit  which  has 
been  affected  by  contamination, 
diminution  or  interruption  resulting 
from  underground  coal  mining 
operations.  The  Kentucky  statute  also 
provides  for  the  replacement  of  any 
drinking,  domestic  or  residential  water 
supply  but  is  silent  on  whether  or  not 
the  replacement  of  water  supplies  will 
be  prompt.  Therefore,  the  Director  finds 
KRS  350.421  no  less  stringent  than 
720(a)(2)  of  SMCRA  except  to  the  extent 
that  the  Kentucky  statute  does  not 
provide  for  the  prompt  replacement  of 
water  supplies. 

He  is  requiring  that  Kentucky  amend 
its  program  to  provide  for  prompt 
replacement.  In  its  letter  dated 
September  1, 1994,  Kentucky  stated  that 
it  is  not  authorized  by  State  law  to 
retroactively  apply  the  water 
replacement  requirements  to  water 
losses  which  occurred  between  October 
24,  1992,  and  July  15,  1994,  the  effective 
date  of  House  Bill  338.  The  Director  is 
deferring  decision  on  the  enforcement  of 
the  provisions  of  SMCRA  section  720(a) 
during  the  period  from  the  effective  date 
of  SMCRA  section  720  (October  24, 
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1992)  to  the  effective  date  of  KRS 
350.421  (1)  and  (2)  (July  15, 1994). 
Pursuant  to  newly  promulgated  30  CFR 
843.25,  OSM  intends  to  publish  by  July 
31. 1995,  for  each  State  with  a 
regulatory  program,  including 
Kentucky,  final  rule  notices  concerning 
the  enforcement  of  the  provisions  of  the 
Energy  Policy  Act  in  those  States. 

E.  House  BUI  707 

At  KRS  350.070(1),  Kentucky 
proposes  to  permit  extensions  of  the 
underground  mining  area  that  are  not 
incidental  boundary  revisions  and  do 
not  include  planned  subsidence  or  other 
new  proposed  surface  disturbances  to  be 
made  by  application  for  a  major  revision 
to  the  permit. 

The  Federal  rules  do  not  require  that 
areas  overlying  proposed  underground 
workings  be  included  in  the  permit  area 
if  no  surface  disturbance  is  plaimed. 
The  Director  finds  the  proposed 
revisions  at  KRS  350.070(1)  not 
inconsistent  with  the  requirements  of 
SMCRA  and  the  Federal  rules. 

IV.  Summary  and  Disposition  of 
Comments 

Public  Comments 

The  Director  solicited  public 
comments  and  provided  an  opportunity 
for  a  public  hearing  on  the  proposed 
amendment.  Two  public  comments 
were  received.  Because  no  one 
requested  an  opportunity  to  speak  at  a 
public  hearing,  no  hearing  was  held. 

The  Coal  Operators  and  Associates 
Inc.  expressed  its  general  support  for  the 
amendment.  The  Kentucky  Resources 
Council,  Inc.  (KRC)  had  several 
comments: 

1.  House  BUI  J8J— The  KRC  was 
concerned  with  the  practical 
implementation  of  the  new  protections 
of  KRS  350.421  (1)  and  (2),  The  KRC 
anticipates  proof  difficulties  where 
mine  related  water  loss  or  quality 
diminution  occurs.  The  KRC  then 
recommended  several  courses  of  action. 
The  Director  notes  that  the  scope  of  this 
amendment  are  the  revisions  to  the 
Kentucky  statutes  and  that  the  concerns 
raised  by  the  KRC  are  beyond  the  scope 
of  this  rulemaking  and  do  not  pertain  to 
KRS  350.421,  which  the  KRC  found  to 
be  consistent  with  SMCRA. 

2.  Senate  Bill  208— The  KRC  stated 
that  this  Bill  does  not  provide  a 
commencement  date  for  the  operation  of 
the  statute's  provisions  and  could  be 
construed  to  require  waiving  permit 
blocking  for  violations  that  occurred 
before  1992  on  pre-1992  permitted 
remining  sites.  KRC  asserts  that 
Congress  did  not  intend  section  510(e) 
to  apply  either  to  violations  which 


occurred  prior  to  Octob»er  24. 1992  or  to 
permits  issued  before  that  date.  KRC 
posits  the  purpose  of  section  510(e)  is  to 
provide  solely  post-enactment  date 
incentives  for  remining.  KRC  also 
cautioned  of  the  difficulty  of 
establishing  the  existence  of 
unanticipated  events  or  conditions  at 
permits  issued  before  October  24, 1992. 

OSM  disagrees  with  part  of  the 
comment.  As  to  the  date  the  violation 
occurs.  Kentucky  will  exempt  permit 
applicants  from  permit  blocks  for 
violations  that  occurred  after  July  15, 
1994  as  a  result  of  an  unanticipated 
event  or  condition  on  lands  eligible  for 
remining. 

Regarding  the  date  the  remining 
permit  is  issued,  the  plain  language  of 
section  510(e)  of  SMCRA  does  not 
require  that  the  remining  permit  have 
'  been  issued  after  October  24, 1992,  only 
that  the  application  for  the  new  permit 
be  on  or  after  October  24,  1992.  While 
the  legislative  history  of  section  2503  of 
the  Energy  Policy  Act  indicates  that  the 
remining  amendments  to  SMCRA  were, 
as  a  whole,  meant  to  provide  incentives 
to  industry  to  extract  coal  which  would 
otherwise  be  bypassed,  the  text  of 
section  510(e)  is  also  consistent  with 
Congressional  awareness  of.  and  a  need 
to  correct  the  inequality  of  permit 
applicants  being  permit  blocked  for  a 
violation  resulting  from  an  event  or 
condition  at  a  remining  site  which  they 
could  not  have  reasonably  anticipated 
nor  over  which  they  had  any  control, 
regardless  of  the  date  of  permit 
issuance. 

The  application  of  section  510(e) 
should  also  not  be  limited  on  the  basis 
of  the  potential  difficulty  of  establishing 
unanticipated  events  or  conditions  on 
permits  issued  before  October  24. 1992. 
As  with  any  permit  requirement,  the 
burden  is  on  the  applicant  to  make  the 
required  demonstration.  Regulatory 
authorities  will  decide  whether  to  apply 
section  510(e)  based  upon  information 
set  forth  in  the  permit  application. 
Moreover,  any  difficulty  a  regulatory 
authority  night  experience  in  evaluating 
whether  the  event  or  condition 
underlying  the  potentially  permit 
blocking  violation  was  reasonably 
unanticipated  or  whether  the  violation 
occurred  on  lands  eligible  for  remining 
would  be  no  greater  on  October  23, 
1992.  the  day  before  section  510(e)  was 
enacted,  than  on  the  following  day. 
Accordingly.  OSM  does  not  interpret 
this  section  to  impose  a  post-October  24. 
1992  limitation  on  when  permits  must 
have  been  issued.  This  issue  may, 
however,  become  increasingly  academic 
for  there  are  ever  fewer  pre-October  24. 
1992  remining  permits  which  are  still  in 
active  mining  reclamation. 


The  KRC  was  concerned  that 
revisions  to  KRS  350.032.  350.0301  and 
350.0305  may  be  construed  to  eliminate 
the  ability  to  obtain  under  KRS 
350.032(4)  temporary  relief  of  cabinet 
orders  and  determinations  that  are  not 
related  to  bond  forfeitures  or 
enforcement  orders.  In  a  letter  dated 
September  1,  1994,  Kentucky  stated  that 
KRS  350.032(4).  its  temporary  relief 
provision,  applies  to  orders  issued 
"under  this  chapter."  Kentucky 
interprets  KRS  350.032(4)  to  authorize 
temporary  relief  in  appeals  under  both 
KRS  350.0305  and  KRS  350.032.  The 
Director  agrees  with  Kentucky's 
interpretation  since  the  phrase  "under 
this  chapter"  means  Chapter  350  and 
sections  350.032,  350.0301  and 
350.0305  all  are  within  Chapter  350. 

Federal  Agency  Comments 

Pursuant  to  30  CFR  732.17(h)(ll)(i). 
the  Director  solicited  comments  on  the 
proposed  amendment  from  various 
Federal  agencies  with  an  actual  or 
potential  interest  in  the  Kentucky 
program.  The  U.S.  Department  of  the 
Interior,  Bureau  of  Land  Management 
and  Bureau  of  Mines;  the  U.S. 
Department  of  Labor.  Mine  Safety  and 
Health  Administration;  and  the  U.S. 
Department  of  Agriculture,  Soil 
Conservation  Service,  concurred 
without  comment.  The  U.S.  Department 
of  the  Interior,  Fish  and  Wildlife 
Service,  commented  that  the  reduction 
in  the  period  of  responsibility  for 
revegetation  success  for  remining  sites 
frt)m  five  years  to  two  years  would 
result  in  lost  opportunities  to  assure 
vegetative  success  on  highly  erosive 
sites.  It  recommended  that  the 
regulation  remain  unchanged.  The 
Director  notes  Kentucky's  proposed 
revision  is  identical  to  SMCRA's 
standards  at  section  515{b)(20)(B). 

Environmental  Protection  Agency  (EPA) 

Pursuant  to  30  CFR  732.17(h)(ll)(ii). 
OSM  is  required  to  obtain  the  vmtten 
concurrence  of  the  EPA  with  respect  to 
those  provisions  of  the  proposed 
program  amendment  that  relate  to  air  or 
water  quality  standards  promulgated 
under  the  authority  of  the  Clean  Water 
Act  (33  U.S.C.  1251  et  seq.)  or  the  Clean 
Air  Act  (42  U.S.C.  7401  et  seq.). 

On  May  13,  1994.  OSM  solicited 
EPA's  concurrence  with  the  proposed 
amendment.  By  letter  dated  May  17. 
1995,  EPA  concurred  with  the 
provisions  of  the  proposed  amendment. 

V.  Director's  Decision 

Based  on  the  above  findings,  the 
Director  approves,  with  two  exceptions, 
the  proposed  amendment  as  submitted 
by  Kentucky  on  April  29. 1994.  As 
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noted  in  Finding  D  concerning  the 
proposed  revisions  at  KRS  350.421(1) 
and  (2).  the  Director  is  requiring  that 
Kentucky  amend  its  prpgram  to  provide 
for  the  prompt  replacement  of  water 
supplies.  He  is  deferring  decision  on  the 
enforcement  of  the  provisions  of 
SMCRA  section  720  during  the  period 
from  the  effective  date  of  SMCRA 
section  720  (October-24,  1992)  to  the 
effective  date  of  KRS  350.421(1)  and  (2) 
(July  15,  1994).  As  noted  in  Finding  C. 
the  Director  is  also  removing  the 
required  amendments  at  30  CFR 
917.16(i)(l)and(j)(2).  .,    .    , 

On  March  31. 1995.  OSM  published 
final  rules  on  subsidence  to  reflect  the 
changes  enacted  by  the  Energy  Policy 
Act  of  1992.  Pub.  L.  102-486  (60  FR 
16722).  OSM  intends  to  publish  by  July 
31, 1995,  for  each  State  with  a 
regulatory  program,  including 
Kentucky,  final  rule  notices  concerning 
the  enforcement  of  the  provisions  of  the 
Energy  Policy  Act  in  those  States. 
Therefore,  those  portions  of  the 
Kentucky  amendment  that  reflect 
changes  because  of  the  Energy  Policy 
Act  of  1992.  are  approved  with  the 
understanding  that  Kentucky  may  have 
to  amend  its  program  to  correct  any 
inconsistencies  that  may  arise  after  the 
publication  of  the  Federal  final  rules  on 
July  31,  1995. 

The  Federal  regulations  at  30  CFR 
Part  917.  codifying  decisions  concerning 
the  Kentucky  program,  are  being 
amended  to  implement  this  decision. 
This  final  rule  is  being  made  effective 
immediately  to  expedite  the  State 
program  amendment  process  and  to 
encourage  States  to  bring  their  programs 
into  conformity  with  the  Federal 
standards  without  undue  delay. 
Consistency  of  State  and  Federal 
standards  is  required  by  SMCRA. 

Effect  of  Director's  Decision 

Section  503  of  SMCRA  provides  that 
a  State  may  not  exercise  jurisdiction 
under  SMCRA  unless  the  State  program 
is  approved  by  the  Secretary.  Similarly. 
30  CFR  732.17(a)  requires  that  any 
alteration  of  an  approved  State  program 
be  submitted  to  OSM  for  review  as  a 
program  amendment.  Thus,  any  changes 
to  the  State  program  are  not  enforceable 
until  approved  by  OSM.  The  Federal 
regulations  at  30  CFR  732.17(g)  prohibit 
any  unilateral  changes  to  approved  State 
programs.  In  the  oversight  of  the 
Kentucky  program,  the  Director  will 
recognize  only  the  statutes,  regulations 
and  other  materials  approved  by  OSM. 
together  with  any  consistent 
implementing  policies,  directives  and 
other  materials,  and  will  require  the 
enforcement  by  Kentucky  of  only  such 
provisions. 


VI.  Procedural  Determinations 

Executive  Order  12866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778 
(Civil  Justice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
by  law.  this  rule  meets  the  applicable 
standards  of  subsections  (a)  and  (b)  of 
that  section.  However,  these  standards 
are  not  applicable  to  the  actual  language 
of  State  regulatory  programs  and 
program  amendments  since  each  such 
program  is  drafted  and  promulgated  by 
a  specific  State,  not  by  OSM.  Under 
sections  503  and  505  of  SMCRA  (30 
U.S.C.  1253  and  1255)  and  30  CFR 
730.11.  732.15,  and  732.17(h)(i0). 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730,  731,  and  732  have 
been  met. 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (42  U.S.C. 
43332(2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.)  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  corresponding  Federal  regulations 
for  which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 


existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
corresponding  Federal  regulations. 

List  of  Subjects  in  30  CFR  Part  917 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  June  16, 1995. 
Robert  A.  Penn, 

Acting  Regional  Director,  Appalachian 
Regional  Coordinating  Center. 

For  the  reasons  set  out  in  the 
preamble.  Title  30,  Chapter  VII. 
Subchapter  T  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 

PART  917— KENTUCKY 

1.  The  authority  citation  for  part  917 
continues  to  read  as  follows; 

Authority:  30  U.S.C.  1201  et  seq. 

2.  Section  917.15  is  amended  by 
adding  paragraph  (yy)  to  read  as 
follows: 

§917.15    Approval  of  regulatory  program 
amendments. 

(yy)  The  following  statutes,  as 
submitted  to  OSM  on  April  29, 1994, 
and  supplemented  with  additional 
explanatory  information  on  September 
1, 1994.  are  approved  effective  June  27, 
1995,  except  to  the  extent  that  KRS 
350.421  does  not  provide  for  the  prompt 
replacement  of  water  supplies: 
KRS  350.010(2),  (16),     Definitions. 
(22).  (23). 

KRS  350.421  Water  Supplies. 

KRS  350.085(1),  (7)  ..     Violations. 
KRS  350.095(1),  (2)  ..     Revegetation. 

KRS  350.560(1)  Bonds. 

KRS  350.0285 Notification  Proce- 
dures. 
KRS  351.070(14)  Notification  Proce- 
dures. 
KRS  352.420(3)  Notification  Proce- 
dures. 

KRS  42.470(l)(c)  Reimbursement. 

KRS  211.390(1)  Definitions. 

KRS  211.392(1),  (2)  ..     Exemption  Applica- 
tion. 
KRS  211.392(5)  Exemption  Certifi- 
cate. 
KRS  132, 136.  138,        Term  of  Certificate. 
139. 

KRS  350.010(1)  Definitions. 

KRS  350.010(9)  Definitions. 

KRS  350.0301(1)  and     Hearing  Procedures. 
(4). 

KRS  350.0305 Judicial  Review. 

KRS  350.032(2),  (4)  ..  Hearing  Procedures. 
KRS  350.421(1),  (2)  ..  Water  Replacement. 
KRS  350.070(1)  Permit  Revision. 
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KRS  177.977 Coal  Transportation. 

KRS  351.070(13)  Authority  Provi- 
sions. 

KRS  211.392(6).  (8)  ..     Exemption  Certifi- 
cates. 

The  Director  is  deferring  decision  on 
the  enforcement  of  the  provisions  on 
SMCRA  section  720  during  the  period 
from  the  effective  date  of  SMCRA 
section  720  (October  24. 1992)  to  the 
effective  date  of  KRS  350.421(1)  and  (2) 
(July  15.  1994). 

3.  Section  917.16  is  amended  to 
remove  and  revise  paragraph  (j)  and  to 
add  paragraph  (m)  to  read  as  follows: 

§917.16    Required  regulatory  program 
amendments. 

***** 

(j)  (Reserved) 

***** 

(m)  By  August  28.  1995.  Kentucky 
shall  submit  either  a  proposed 
amendment  or  a  description  of  an 
amendment  to  be  proposed,  together 
with  a  timetable  for  adoption  of 
proposed  revisions  to  its  program  to 
specify  that  Kentucky's  program  provide 
for  the  prompt  replacement  of  water 
supplies. 

|FR  Doc.  95-15344  Filed  6-26-95;  8:45  am] 

BILLING  COOE  4310-05-M 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  100 

[CGD  05-95-026] 

Special  Local  Regulations  for  Marine 
Events;  Welcome  America  Fireworks 
and  Lighted  Boat  Parade;  Delaware 
River,  Philadelphia,  PA 

agency:  Coast  Guard,  IXDT. 

ACTION:  Notice  of  Implementation  of  33 

CFR  100.509. 

SUMMARY:  This  notice  implements  33 
CFR  100.509  for  the  Welcome  America 
Fireworks  Display  and  Lighted  Boat 
Parade.  The  boat  parade  will  begin  at 
Penn  Treaty  Park  and  conclude  at 
Penn's  Landing.  Delaware  River. 
Philadelphia.  Pennsylvania  on  July  1. 
1995.  The  fireworks  display  will  be 
launched  from  barges  anchored  off 
Penns  Landing,  Delaware  River. 
Philadelphia,  Pennsylvania  on  July  3. 
1995.  The  regulations  in  33  CFR  100.509 
are  needed  to  control  vessel  traffic  in 
the  immediate  vicinity  of  the  event  due 
to  the  confined  nature  of  the  waterway 
and  expected  spectator  craft  congestion 
during  the  event.  The  regulations 
restrict  general  navigation  in  the  area  for 


the  safety  of  life  and  property  on  the 
navigable  waters  during  the  event. 
EFFECTIVE  DATES:  the  regulations  in  33 
CFR  100.509  are  effective  ft-om  8  p.m.  to 
11  p.m..  July  1. 1995  and  from  8:30  p.m. 
to  11:30  p.m..  July  3.  1995.  If  inclement 
weather  causes  the  postponement  of  the 
event,  the  regulations  are  effective  from 
8  p.m.  to  11  p.m..  July  2.  1995  and  from 
8:30  p.m.  to  11:30  p.m..  July  4.  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Stephen  L.  Phillips.  Chief,  Boating 
Affairs  Branch.  Fifth  Coast  Guard 
District.  431  Crawford  Street. 
Portsmouth.  Virginia  23704-5004  (804) 
398-6204.  or  Commander,  Coast  Guard 
Group  Philadelphia  (215)  271-4825. 
DRAFTING  INFORMATION:  The  drafters  of 
this  notice  are  QM2  Gregory  C.  Garrison 
project  officer.  Boating  Affairs  Branch. 
Boating  Safety  Division,  Fifth  Coast 
Guard  District,  and  CDR  C.A.  Abel, 
project  attorney.  Fifth  Coast  Guard 
District  Legal  Staff. 
DISCUSSION  OF  REGULATIONS:  The 
Welcome  America  Committee  submitted 
an  application  to  hold  the  Welcome 
America  Fireworks  Display  and  Lighted 
Boat  Parade.  The  display  will  be 
launced  from  barges  anchored  off  Penns 
Landing.  Delaware  River.  Philadelphia. 
Pennsylvania.  Since  many  spectator 
vessels  are  expected  to  be  in  the  area  to 
watch  the  fireworks,  the  regulations  in 
33  CFR  100.509  are  being  implemented 
for  this  event.  The  fireworks  will  be 
launched  from  within  the  regulated 
area.  The  waterway  will  be  closed 
during  the  display.  Since  the  closure 
will  not  be  for  an  extended  period, 
commerical  traffic  should  not  be 
severely  disrupted. 

Dated:  June  12,  1995. 
W.  I.  Ecker, 

Rear  Admiral,  U.S.  Coast  Guard,  Commander, 
Fifth  Coast  Guard  District. 
[FR  Doc.  95-15754  Filed  6-26-95;  8:45  am] 

BILUNG  COOE  4910-14-M 


33  CFR  Part  100 
[CGD  05-95-036] 

Special  Local  Regulations  for  Marine 
Events;  Great  American  Picnic  and 
Flrewor1(S,  Elizat)eth  River,  Town  Point, 
Norfolk  and  Portsmouth,  VA 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Notice  of  Implementation  of  33 

CFR  100.501. 

SUMMARY:  This  notice  implements  33 
CFR  100.501  for  the  Great  American 
Picnic  and  Fireworks  Display  to  be  held 
in  the  Waterside  area  of  the  Elizabeth 
River  between  Norfolk  and  Portsmouth. 
Virginia.  These  special  local  regulations 


are  needed  to  control  vessel  traffic 
within  the  imme<^ate  vicinity  of 
Waterside  due  to  Uie  confined  nature  of 
the  waterway  and  the  expected  vessel 
congestion  during  the  event.  The  effect 
will  be  to  restrict  general  navigation  in 
the  regulated  area  for  the  safety  of 
participants  and  spectators.  "* 

EFFECTIVE  DATES:  The  regulations  in  33 
CFR  100.501  are  effective  fttjm  12:01 
p.m.  to  11  p.m.,  July  4. 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 

Stephen  L.  Phillips.  Chief.  Boating 
Affairs  Branch.  Fifth  Coast  Guard 
District  431  Crawford  Street, 
Portsmouth,  Virginia  23705  (804)  398- 
6204,  or  Commander,  Coast  Guard 
Group  Hampton  Roads  (804)  483-8559. 

DRAFTING  INFORMATION:  The  drafters  of 
this  notice  are  QM2  Gregory  C.  Garrison, 
project  officer.  Boating  Affairs  Branch, 
Boating  Safety  Division,  Fifth  Coast 
Guard  District,  and  CDR  C.A.  Abel, 
project  attorney.  Fifth  Coast  Guard 
District  Legal  Staff. 

DISCUSSION  OF  REGULATION:  Norfolk 
Festevents.  Ltd.  has  submitted  an 
application  to  hold  the  Great  American 
Picnic  in  the  Waterside  area  of  the 
Elizabeth  River.  This  area  is  described 
by  33  CFR  100.501  and  generally 
includes  the  waters  of  the  Elizabeth 
River  between  Town  Point  Park. 
Norfolk,  Virginia,  the  mouth  of  the 
Eastern  Branch  of  the  Elizabeth  River, 
and  Hospital  Point,  Portsmouth. 
Virginia.  Since  this  event  is  of  the  type 
contemplated  by  this  regulation  and  the 
safety  of  the  participants  and  spectators 
viewing  this  event  will  be  enhanced  by 
the  implementation  of  special  local 
regulations  for  the  Elizabeth  River.  33 
CFR  100.501  will  be  in  effect  during  the 
Great  American  Picnic.  The  waterway 
will  be  closed  during  the  fireworks 
displays  and  air  shows.  Since  the 
waterway  will  not  be  closed  for  an 
extended  period,  commercial  traffic 
should  not  be  severely  disrupted.  In 
addition  to  regulating  the  area  for  the 
safety  of  life  and  property,  this  notice  of 
implementation  also  authorizes  the 
Patrol  Commander  to  regulate  the 
operation  of  the  Berkley  drawbridge  in 
accordance  with  33  CFR  117.1007(b). 
and  authorizes  spectators  to  anchor  in 
the  special  anchorage  areas  described  in 
33CFRll0.72aa. 

Dated:  June  14. 1995. 
W.  J.  Ecker. 

Rear  Admiral.  U.S.  Coast  Guard,  Commander, 

Fifth  Coast  Guard  District. 

[FR  Doc.  95-15755  Filed  6-26-95:  8:45  am) 

BILUNG  COOE  4910-14-M 
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33  CFR  Part  165 

[CGO01-e5-062] 

RIN2115-AA97 

Safety  Zone:  Brick  Summerfest, 
Bricktown  Race,  Metedeconk  River, 
Brfek,NJ 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  rule. 


SUMMARY:  The  Coast  Guard  is 
establishing  a  temporary  safety  zone  on 
July  4, 1995,  in  the  Metedeconk  River, 
for  the  Bricktown  Race.  This  safety  zone 
prevents  vessels  not  participating  in  the 
race  from  transiting  a  portion  of  the 
Metedeconk  River,  Brick.  New  Jersey. 
EFFECTIVE  DATE:  This  rule  is  effective  on 
July  4. 1995,  from  11:30  a.m.  until  4:30 
p.m.,  unless  extended  or  terminated 
sooner  by  the  Captain  of  the  Port,  New 
York. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  (Junior  Grade)  K.  Messenger, 
Maritime  Planning  Staff  Chief,  Coast 
Guard  Group,  New  York,  (212)  668- 
7934. 

SUPPLEMENTARY  INFORMATION: 

Drafting  Information 

The  drafters  of  this  regulation  are 
LTJG  K.  Messenger.  Project  Manager, 
Coast  Guard  Group  New  York  and  LCDR 
J.  Stieb,  Project  Attorney,  First  Coast 
Guard  District,  Legal  Office. 

Regulatory  History 

Pursuant  to  5  U.S.C.  553,  a  notice  of 
proposed  rulemaking  (NPRM)  was  not 
published  for  this  regulation.  Good 
cause  exists  for  not  publishing  an 
NPRM,  and  for  making  it  effective  less 
than  30  days  after  Federal  Register 
publication.  Due  to  the  date  this 
application  was  received,  there  was 
insufficient  time  to  draft  and  publish  an 
NPRM  that  allows  for  a  reasonable 
comment  period  prior  to  the  event.  The 
delay  encountered  if  normal  rulemaking 
procedures  were  followed  would 
effectively  cancel  this  event. 
Cancellation  of  this  event  is  contrary  to 
the  public  interest. 

Background  and  Purpose 

The  Coast  Guard  received  an 
Application  for  Approval  of  Marine 
Event  to  hold  a  powerboat  race  on  the 
Metedeconk  River  as  part  of  the 
Bricktown  Summerfest  Celebration. 
This  event  is  sponsored  by  the  East 
Coast  Boat  Racing  Club  of  New  Jersey. 
This  regulation  establishes  a  temporary 
safety  zone  in  the  waters  of  the 
Metedecqnk  River  on  July  4, 1995.  from 
11:30  a.m.  imtil  4:30  p.m..  unless 
extended  or  terminated  sooner  by  the 


Coast  Guard  Captain  of  the  Port,  New 
York.  This  safety  zone  prevents  vessels 
not  participating  in  this  event  from 
transiting  a  portion  of  the  Metedeconk 
River,  Brick,  New  Jersey.  Vessels 
participating  in  this  event  include  race 
participants  and  race  committee  craft. 
All  other  vessels,  swimmers,  and 
personal  watercraft  of  any  nature  are 
precluded  from  entering  or  moving 
within  the  safety  zone.  The  rectangular 
safety  zone  area  includes  all  waters 
extending  400  yards  off  of  the 
Windward  Beach  shoreline  from  the 
Metedeconk  River  Light  "6"  to  a  point 
approximately  1200  yards  west  at  or 
near  40''03'31"  N  latitude.  074''07'00"  W 
longitude  (NAD  1983).  This  regulation 
is  needed  to  protect  the  boating  public 
from  the  hazards  associated  with  high 
speed  power  boats  racing  in  confined 
waters.  A  second  safety  zone,  for  a 
fireworks  display  will  be  in  place  on 
these  waters  from  8  p.m.  to  10  p.m.  on 
the  same  date  and  has  been  published 
separately. 

Regulatory  Evaluation 

This  regulation  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  been  exempted  from  review 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  under  the  regulatory  policies.^ 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040; 
February  26,  1979).  The  Coast  Guard 
expects  the  economic  impact  of  this 
regulation  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  under  paragraph 
10(e)  of  the  regulatory  policies  and 
procedures  of  DOT  is  unnecessary.  This 
safety  zone  closes  this  portion  of  the 
Metedeconk  River  to  through  vessel 
traffic  on  July  4, 1995,  from  11:30  a.m. 
until  4:30  p.m..  unless  extended  or 
terminated  sooner  by  the  Captain  of  the 
Port.  New  York.  Although  this 
regulation  prevents  traffic  from 
transiting  this  area,  the  effect  of  this 
regulation  is  not  significant  for  several 
reasons:  the  limited  duration  of  the 
event;  that  mariners  can  transit  to  the 
south  or  to  the  east  of  this  area;  this 
portion  of  the  river  is  used  mainly  by 
recreational  craft;  and  the  extensive, 
advance  advisories  that  will  be  made. 
Accordingly,  the  Coast  Guard  expects 
the  economic  impact  of  this  regulation 
to  be  so  minimal  that  a  Regulatory 
Evaluation  is  unnecessary. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seg.).  the  Coast  Guard 
must  consider  whether  this  regulation 


will  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  "Small  entities"  include 
independently  owned  and  operated 
small  businesses  that  are  not  dominant 
in  their  field  and  that  otherwise  qualify 
as  "small  business  concerns"  under 
Section  3  of  the  Small  Business  Act  (15 
U.S.C.  632). 

For  reasons  given  in  the  Regulatory 
Evaluation,  the  Coast  Guard  expects  the 
impact  of  this  regulation  to  be  minimal. 
The  Coast  Guard  certifies  under  5  U.S.C. 
605(b)  that  this  regulation  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Collection  of  Information 

This  regulation  contains  no  collection 
of  information  requirements  under  the 
Paper  Reduction  Act  (44  U.S.C  3501). 

Federalism 

The  Coast  Guard  has  analyzed  this 
action  in  accordance  with  the  principles 
and  criteria  contained  in  Executive 
Order  12612  and  has  determined  that 
this  regulation  does  not  raised  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Environment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  regulation 
and  concluded  that  under  section 
2.B.2.e.  of  Commandant  Instruction 
M16475.1B,  revised  59  FR  38654,  July 
29,  1994,  the  promulgation  of  this 
regulation  js  categorically  excluded 
from  further  environmental 
documentation.  A  Categorical  Exclusion 
Determination  and  Environmental 
Analysis  Checklist  are  included  in  the 
docket.  An  appropriate  environmental 
analysis  of  the  powerboat  race  under  the 
National  EnvironmentarPolicy  Act  will 
be  conducted  in  conjunction  with  the 
marine  event  permitting  process. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety,  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

Final  Regulation 

For  reasons  set  out  in  the  preamble, 
the  Coast  Guard  amends  33  CFR  part 
165  as  follows: 

PART  165— [AMENDED] 

1.  The  authority  citation  for  Part  .165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191: 
33  CFR  1.05-l(g),  6.04-1,  6.04-6.  and  160.5; 
49  CFR  1.46. 

2.  A  temporary  section.  165.T01-062 
is  added  to  read  as  follows: 


§  1 65.T01  -062    Safety  Zon«;  Brick 
Summerfest  Bricktown  Race,  Metedeconk 
River,  Brick,  New  Jersey. 

(a)  Location.  All  waters  of  the 
Metedeconk  River  within  a  rectangular 
area  extending  400  yards  off  of  the 
Windward  Beach  shoreline  from  the 
Metedeconk  River  Light  "6"  to  a  point 
approximately  1200  yards  west  at  or 
near  4Q°03'31"  N  latitude,  074''07'G0"  W 
longitude  (NAD  1983). 

(b)  Effective  period.  This  section  is  in 
effect  on  July  4, 1995,  from  11:30  a.m. 
until  4:30  p.m.,  unless  extended  or 
terminated  sooner  by  the  Captain  of  the 
Port,  New  York. 

(c)  Regulations.  (1)  Vessels  not 
participating  in  this  event,  swimmers, 
and  personal  watercraft  of  any  nature 
are  precluded  from  entering  or  moving 
within  the  safety  zone. 

(2)  The  general  regulations  contained 
in  33  C.F.R.  165.23  apply  to  this  safety 
zone. 

(3)  All  persons  and  vessels  shall 
comply  with  the  instructions  of  the 
Coast  Guard  Captain  of  the  Port  or  the 
designated  on  scene  patrol  persoimel. 
U.S.  Coast  Guard  patrol  personnel 
include  commissioned,  warrant,  and 
petty  officers  of  the  Coast  Guard.  Upon 
being  hailed  by  a  U.S.  Coast  Guard 
vessel  via  siren,  radio,  flashing  light,  or 
other  means,  the  operator  of  a  vessel 
shall  proceed  as  directed. 

Dated:  )une  15. 1995. 
T.  H.  Gilmour. 

Captain,  U.S.  Coast  Guard,  Captain  of  the 

Port,  New  York. 

(FR  Doc.  95-15756  Filed  6-26-95;  8:45  am] 
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33  CFR  Part  165 

[CGD01 -85-082] 

Safety  Zone:  Bristol  Hart>or,  Rl 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  temporary  safety  zone  in 
Bristol  Harbor,  Bristol,  RI  for  the  Bristol 
Fourth  of  July  Fireworks  celebration. 
The  event,  sponsored  by  the  Bristol's 
Fourth  of  July  Committee,  will  take 
place  on  Tuesday,  July  4, 1995  from 
9:30  p.m.  until  10  p.m.  This  safety  zone 
will  preclude  all  vessels  from  transiting 
a  small  portion  of  Bristol  Harbor  and  is 
needed  to  protect  the  boating  public 
from  the  hazards  associated  with  the 
exploding  of  pyrotechnics  in  the  area. 

EFFECTIVE  DATE:  This  rule  is  in  effect 
from  9:30  p.m.  until  10  p.m. on  July  4, 
1995. 


FOR  FURTHER  INFORMATION  CONTACT: 

LT  J.C.  Wong,  Coast  Guard  Marine 
Safety  Field  Office,  New  Bedford,  at 
(508) 999-0072. 

SUPPLEMENTARY  INFORMATION: 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  document  are  LT  J  C. 
Wong,  Project  Manager.  Captain  of  the 
Port.  Providence  and  CDR  J.  Astley. 
Project  Counsel.  First  Coast  Guard 
District  Legal  Office. 

Regulatory  History 

Pursuant  to  5  U.S.C.  553,  a  notice  of 
proposed  rulemaking  was  not  published 
for  this  regulation  and  good  cause  exists 
for  making  it  effective  in  less  than  30 
days  after  Federal  Register  publication. 
Complying  with  standard  procedures 
would  effectively  cancel  the  event.  Due 
to  this  event's  historic  significance  and 
role  in  the  nation's  celebration  of 
Independence  Day,  any  delays  which 
would  result  in  cancellation  would  be 
imdesirable.  Publishing  a  notice  of 
proposed  rulemaking  and  delaying  the 
events  would  be  contrary  to  the  public's 
interest  since  the  event  is  the  oldest 
Independence  Day  celebration  in  this 
country,  and  an  event  viewed  with 
patriotic  zeal  and  pride  by  thousands  of 
people  travelling  great  distances  to 
participate  in  the  event.  Immediate 
action  is  necessary  to  respond  to  any 
potential  hazards  associated  with  the 
conduct  of  this  event. 

Background  and  Purpose 

The  town  of  Bristol  in  Rhode  Island 
annually  provides  a  fireworks  program 
to  mark  Independence  Day.  The 
celebration  is  an  important  event  for  the 
town  of  Bristol  as  it  draws  numerous 
people  to  the  area  for  the  weekend, 
increasing  tourism  and  economically 
benefiting  the  tovra. 

The  Coast  Guard  is  establishing  a 
temporary  safety  zone  regulation  in  the 
waters  of  Bristol  Harbor  within  a  350 
yard  radius  ft-om  the  center  point  of  a 
fireworks  barge  anchored  at  or  near  N 
41-39'.8  latitude,  W  071-16'.92 
longitude.  The  exclusionary  zone  will 
be  in  effect  for  a  30  minute  period 
during  the  evening  of  July  4. 1995.  The 
safety  zone  will  preclude  all  vessels 
from  transiting  this  portion  of  Bristol 
Harbor  and  is  necessary  to  protect  the 
fireworks  barge  and  attending  tug, 
spectator  craft,  and  other  vessels  or 
personnel  in  the  area,  from  the  hazards 
associated  with  explosive  laden  barges 
and  the  display  itself.  No  vessel  will  be 
permitted  to  enter  or  move  within  the 
effected  area  unless  expressly 
authorized  to  do  so  by  the  Captain  of  the 
Port,  Providence. 


Regulatory  Evaluation 

This  proposal  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  been  exempted  from  review 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  IDepartment  of 
Transportation  (DOT)  (44  FR  11040; 
February  26,  1979).  The  Coast  Guard 
expects  the  economic  impact  of  this 
proposal  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  under  paragraph 
10(e)  of  the  regulatory  policies  and 
procedures  of  DOT  is  unnecessary. 

Although  this  regulation  will  prevent 
vessels  from  transiting  the  effected  area, 
the  Coast  Guard  expects  the  economic 
impact  of  this  proposal  to  be  minimal 
for  several  reasons.  Due  to  the  fact  that 
the  time  period  for  the  safety  zone  is 
extremely  limited,  the  event  is 
conducted  during  the  evening  hours  of 
a  federal  holiday  in  a  remote  portion  of 
Narragansett  Bay,  as  well  as  the  fact  that 
extensive,  advance  advisories  will  be 
made  to  the  affected  maritime 
community,  the  impact  of  this 
regulation  is  expected  to  be  minimal. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.).  the  Coast  Guard 
must  consider  whether  this  proposal 
will  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  "Small  entities"  include 
independently  owned  and  operated 
small  businesses  that  are  not  dominant 
in  their  field  and  that  otherwise  qualify 
as  "small  business  concerns"  under 
Section  3  of  the  Small  Business  Act  (15 
U.S.C.  632). 

For  the  reasons  outlined  in  the 
Regulatory  Evaluation  above,  the  Coast 
Guard  expects  the  impact  to  be  minimal 
on  all  entities.  Therefore,  the  Coast 
Guard  certifies  under  5  U.S.C.  605(b) 
that  this  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Collection  of  Information 

This  proposal  contains  no  collection 
of  information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.) 

Federalism 

The  Coast  Guard  has  analyzed  this 
action  in  accordance  with  the  principles 
and  criteria  contained  in  Executive 
Order  12612  and  has  determined  that 
this  proposal  does  not  raise  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 
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Environment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  rule  and 
has  concluded  that  under  section 
2.B.2.e.  of  Commandant  Instruction 
M16475.1B.  revised  by  59  PR  38654 
dated  July  29, 1994,  the  promulgation  of 
this  regulation  is  categorically  excluded 
from  further  enviromiBntal 
documentation.  An  environmental 
analysis  checklist  and  categorical 
exclusion  determination  will  be  made 
available  in  the  docket. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  ani  recordkeeping 
requirements,  Security  measures, 
Waterways. 

Final  Regulation 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165- as  follows: 

PART  165-{AMENDED1 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191; 
33  CFR  1.05-l(g),  6.04-1,  6.04-6,  and  160.5; 
49CTR1.46. 

2.  A  temporary  section,  165.T01-082, 
is  added  to  read  as  follows: 

$  1 65.T01  -082    Safety  ZonerBiistol  Hartior, 
Rhode  Island 

(a)  Location.  The  safety  zone  includes 
all  waters  within  a  350  yard  radius 
around  the  fireworks  barge.  The  barge 
will  be  anchored  at  N.41-39'.8  latitude. 
W  071-16'.92  longitude,  which  is 
approximately  200  yards  north  of  the 
Bristol  Harl)or  Middle  Ground  Buoy 
(lig^t  list  no.  18175)  (NAD  83). 

(b)  Effective  period.  This  section  is 
effective  from  9:30  p.m.  until  10  p.m.  on 
July  4, 1995. 

(c)  Regulations.  The  general 
regulations  governing  safety  zones 
contained  in  33  CFR  Section  165.23 
apply.  Entry  into  any  portion  of  the 
described  zones  is  prohibited  unless 
authorized  by  the  Captain  of  the  Port. 

Dated:  June  14, 1995. 
Pj\.  Turlo, 

Captain,  U.S.  Coast  Guard.  Captain  of  the 

Port. 

[FR  Doc.  95-15752  Filed  6-26-95:  8:45  ami 
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33  CFR  Part  165 
(CQD01 -95-003] 
RIN2115-AA97 

Safety  Zone:  Heritage  of  Pride 
Fireworits  Display,  Hudson  River.  NY 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Final  rule. 


SUMMARY:  The  Coast  Guard  is 
establishing  a  permanent  safety  zone  for 
the  annual  Heritage  of  Pride  fireworks 
display  located  on  the  Hudson  River, 
New  York.  The  safety  zone  is  in  effect 
annually  on  the  last  Simday  in  June 
from  9:30  p.m.  until  11:30  p.m.  The 
safety  zone  temporarily  closes  all  waters 
of  the  Hudson  River  within  a  300  yard 
radius  of  the  fireworks  platform 
anchored  approximately  330  yards  west 
of  the  Manhattan  pierhead  line  between 
Pier  45  and  Pier  49. 

EFFECTIVE  DATE:  This  rule  is  effective  on 
June  25, 1995. 

FOR  FURTHER  INFORMATIOW  CONTACT: 
Lieutenant  (Junior  Grade)  K.  Messenger, 
Maritime  Planning  Staff  Chief,  Coast 
Guard  Group  New  York  (212)  668-7934. 

SUPPLEMENTARY  INFORMATTON: 

Drafting  Information 

The  drafters  of  this  notice  are  LTJG  K. 
Messenger,  Project  Manager  Coast 
Guard  Group  New  York  and  LCDR  J. 
Stieb,  Project  Attorney,  First  Coast. 
Guard  District,  Legal  Office. 

Regulatory  History 

On  March  22, 1995,  the  Coast  Guard 
published  a  notice  of  proposed 
rulemaking  (NPRM)  in  the  Federal 
Register  (60  FR  15101).  Interested 
persons  were-requested  to  submit 
comments  on  or  before  May  22, 1995. 
No  comments  were  received.  A  public 
hearing- was  not  requested  and  one  was 
not  held.  The  Coast  Guard  is 
promulgating  this  final- rule  as 
proposed.  Due  to  the  NPRM  comment 
period  deemed  necessary  to  give 
adequate  public  notice,  there  was 
insufficient  time  to  publish  this  final 
rule  30  days  prior  to  the  event.  Good 
cause  exists  for  making  this  rule 
effective  less  than  30  days  after 
publication.  Adequate  measures  are 
being  taken  to  ensure  mariners  are  made 
aware  of  this  regulation.  This  rule  will 
be  locally  published  in  the  First  Coast 
Guard  District's  Local  Notice  to 
Mariners  and  announced  via  Safety 
Marine  Information  Broadcasts. 

Background  and  Purpose 

For  the  last  several  years.  Heritage  of 
Pride  Inc.,  has  submitted  an  application 
to  hold  a  fireworks  program  on  the 


Hudson  River.  This  regulation 
establishes  a  safety  zone  in  the  waters 
of  the  Hudson  River  within  a  300  yard 
radius  of  the  fireworks  platform 
anchored  approximately  330  yards  west 
of  the  Manhattan  pierhead  line  between 
Pier  45  and  Pier  49.  The  safety  zone  is 
in  effect  annually  on  the  last  Sunday  in 
June  from  9:30  p.m.  until  11:30  p.m., 
unless  extended  or  tenninated  sooner  by 
the  Captain  of  the  Port  New  York.  The 
safety  zone  precludes  all  vessels  from 
transiting  this  area  of  the  Hudson  River 
and  is  needed  to  protect  mariners  from 
the  hazards  associated  with  fireworks 
exploding  in  the  area.  The  effective 
period  of  the  safety  zone  will  be 
announced  annually  via  Safety  Marine 
Information  Broadcasts  and  locally 
issued  notices. 

Regulatory  Evaluation 

This  regulation  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  been  exempted  from  review 
by  the  Office  of  Management  and 
Budget  under  that  order,  h  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040; 
February  26, 1979).  The  Coast  Guard 
expects  the  economic  impact  of  this 
regulation  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  under  paragraph 
10(e)  of  the  regulatory  policies  and 
procedures  of  DOT  is  unnecessary.  The 
safety  zone  closes  a  portion  of  the 
Hudson  River  to  all  vessel  traffic 
annually  on  the  last  Sunday  in  June 
from  9:30  p.m.  until  11:30  p.m.,  unless 
extended  or  terminated  sooner  by  the 
Captain  of  the  Port  New  York.  Although 
this  regulation  prevents  traffic  from 
transiting  this  area  located  on  the 
eastern  side  of  the  Hudson  River,  the 
effect  of  this  regulation  is  not  significant 
for  sevM^l reasons:  the  limited  duration 
of  the  event;  the  late  hour  of  the  event; 
the  extensive,  advance  advisories  that 
will  be  made;  that  traffic  can  safely 
transit  to  the  west  of  this  safety  zone; 
and  that  this  event  has  been  held 
annually  for  the  past  several  years 
without  incident  or  complaint. 
Accordingly,  the  Coast  Guard  expects 
the  economic  impact  of  this  regulation 
to  be  so  minimal  that  a  Regulatory 
Evaluation  is  unnecessary. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
must  consider  whether  this  regulation 
will  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  "Small  entities",  include 


independently  owned  and  operated 
small  businesses  that  are  not  dominant 
in  their  field  and  that  otherwise  qualify 
as  "small  business  concerns"  imder 
Section  3  of  the  Small  Business  Act  (15 
U.S.C.  632). 

For  reasons  set  forth  in  the  Regulatory 
Evaluation,  the  Coast  Guard  expects  the 
impact  of  this  regulation  to  be  minimal. 
The  Coast  Guard  certifies  under  5  U.S.C. 
605(b)  that  this  regulation  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Collection  of  Information 

This  regulation  contains  no  collection 
of  information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501). 

Federalism 

The  Coast  Guard  has  analyzed  this 
action  in  accordance  with  the  principles 
and  criteria  contained  in  Executive 
Order  12612  and  has  determined  that 
this  regulation  does  not  raise  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Environment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  regulation 
and  concluded  that  imder  section 
2.B.2.e.  of  Commandant  Instruction 
M16475.1B,  revised  59  FR  38654,  July 
29,  1994,  it  is  categorically  excluded 
from  further  environmental 
documentation.  A  Categorical  Exclusion 
Determination  and  Environmental 
Analysis  Checklist  are  included  in  the 
docket.  An  appropriate  environmental 
analysis  of  the  fireworks  program  imder 
the  National  Environmental  Policy  Act 
will  be  conducted  in  conjunction  with 
the  marine  event  permitting  process 
each  year. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

Final  Regulation 

For  reasons  set  out  in  the  preamble, 
the  Coast  Guard  amends  33  CFR  Part 
165  as  follows: 

PART  165— [AMENDED] 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191; 
33  CFR  1.05-l(g),  6.04-1,  6.04-6,  and  160.5: 
49  CFR  1.46. 

2.  Section  165.170,  is  added  to  read  as 
follows: 


§165.170    Safety  Zone;  Heritage  of  Pride 
Firewortcs  Display,  Hudson  River,  New  Yoric 

(a)  Location.  All  waters  of  the  Hudson 
River  within  a  300  yard  radius  of  a 
fireworks  platform  anchored 
approximately  330  yards  west  of  the 
Manhattan  pierhead  line  between  Pier 
45  and  Pier  49. 

(b)  Effective  period.  This  section  is  in 
effect  annually  on  the  last  Sunday  in 
June  from  9:30  p.m.  until  11:30  p.m., 
unless  extended  or  terminated  sooner  by 
the  Captain  of  the  Port  New  York.  The 
effective  period  will  be  announced 
annually  via  Safety  Marine  Information 
Broadcasts  and  locally  issued  notices. 

(c)  Regulations.  (1)  The  general 
regulations  contained  in  33  CFR  165.23 
apply. 

(2)  All  persons  and  vessels  shall 
comply  with  the  instructions  of  the 
Coast  Guard  Captain  of  the  Port  or  the 
designated  on  scene  patrol  personnel. 
U.S.  Coast  Guard  patrol  personnel 
include  commissioned,  warrant,  and 
petty  officers  of  the  Coast  Guard.  Upon 
being  hailed  by  a  U.S.  Coast  Guard 
vessel  via  siren,  radio,  flashing  light,  or 
other  means,  the  operator  of  a  vessel 
shall  proceed  as  directed. 

Dated:  June  5. 1995. 
T.H.  Gilmour, 

Captain,  U.S.  Coast  Guard,  Captain  of  the 

Port,  New  York. 

[FR  Doc.  95-15753  Filed  6-26-95;  8:45  am) 

BILLING  CODE  4910-14-M 


33  CFR  Part  165 
[CGD01 -05-073] 
RIN2115-AA97 

Safety  Zone:  Main  Stay  Funds 
Fireworks,  Upper  New  York  Bay,  NY 
andNJ 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  temporary  safety  zone  for 
a  fireworks  program  located  in  Federal 
Anchorage  20C  in  Upper  New  York  Bay, 
New  York.  This  safety  zone  will  be  in 
effect  on  June  30, 1995,  from  9:45  p.m. 
until  11  p.m.  The  safety  zone  will 
temporarily  close  all  waters  of  the 
Upper  New  York  Bay  within  a  300  yard 
radius  of  the  fireworks  barges  anchored 
approximately  300  yards  east  of  Liberty 
Island,  New  York. 

EFFECTIVE  DATE:  This  rule  is  effective  on 
June  30, 1995,  from  9:45  p.m.  until  11 
p.m.,  unless  extended  or  terminated 
sooner  by  the  Captain  of  the  Port,  New 
York. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  (Junior  Grade)  K.  Messenger, 


Maritime  Planning  Staff  Chief,  Coast 
Guard  Group  New  York  (212)  668-7934. 

SUPPLEMENTARY  INFORMATION: 

Drafting  Information 

The  drafters  of  this  notice  are  LTJG  K. 
Messenger,  Project  Manager,  Coast 
Guard  Group  New  York  and  LCDR  J. 
Stieb,  Project  Attorney,  First  Coast 
Guard  District,  Legal  Office. 

Regulatory  History 

Pursuant  to  5  U.S.C.  553,  a  notice  of 
proposed  rulemaking  (NPRM)  was  not 
published  for  this  regulation.  Good 
cause  exists  for  not  publishing  an 
NPRM,  and  for  making  this  regulation 
effective  less  than  30  days  after  Federal 
Register  pubUcation.  Due  to  the  date 
this  application  was  received,  there  was 
insufficient  dme  to  draft  and  publish  a 
notice  of  proposed  rulemaking  that 
allows  for  a  reasonable  comment  period 
prior  to  the  event.  The  delay 
encountered  if  normal  rulemaking 
procedures  were  followed  would 
effectively  cancel  this  event. 
Cancellation  of  this  event  is  contrary  to 
the  public  interest. 

Background  and  Purpose 

On  May  18,  1995,  Fireworks  by 
Grucci  submitted  an  application  to  hold 
a  fireworks  program  in  the  waters  of 
Upper  New  York  Bay,  off  of  Liberty 
Island,  New  York.  This  fireworks 
program  is  sponsored  by  Main  Stay 
Funds.  This  regulation  establishes  a 
temporary  safety  zone  in  all  waters  of 
the  Upper  New  York  Bay  within  a  300 
yard  radius  of  the  fireworks  barges 
anchored  approximately  300  yards  east 
of  Liberty  Island,  New  York,  at  or  near 
40''41'17"  N  latitude,  074''02'25"  W 
longitude  (NAD  1983).  The  safety  zone 
is  in  effect  on  June  30,  1995,  from  9:45 
p.m.  until  11  p.m.,  unless  extended  or 
terminated  sooner  by  the  Captain  of  the 
Port,  New  York.  This  safety  zone 
prevents  vessels  from  transiting  this 
portion  of  the  Upper  New  York  Bay 
along  the  eastern  coastline  of  Liberty 
Island,  New  York,  and  is  needed  to 
protect  mariners  from  the  hazards 
associated  with  fireworks  exploding  in 
the  area. 

Regulatory  Evaluation 

This  regulation  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  been  exempted  from  review 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040; 
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February  26. 1979).  The  Coast  Guard 
expects  the  economic  impact  of  this 
regulation  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  under  paragraph 
10(e)  of  the  regulatory  policies  and 
procedures  of  DOT  is  unnecessary.  This 
safety  zone  closes  a  portion  of  the  Upper 
New  York  Bay  to  vessel  traffic  on  June 
30, 1995.  from  9:45  p.m.  until  11  p.m.. 
imless  extended  or  terminated  sooner  by 
the  Captain  of  the  Port.  New  York. 
Although  this  regulation  prevents  traffic 
from  transiting  this  area,  the  effect  of 
this  regulation  will  not  be  significant  for 
several  reasons:  the  safety  zone  is 
located  within  an  anchorage  area;  the 
duration  of  the  event  is  limited;  the 
event  is  at  a  late  hour,  all  vessel  traffic 
may  safely  pass  to  the  east  of  this  safety 
zone;  and  the  extensive,  advance 
advisories  that  will  be  made. 
Accordingly,  the  Coast  Guard  expects 
the  impact  of  this  regulation  to  be  so 
minimal  that  a  Regulatory  Evaluation  is 
uimecessary. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.).  the  Coast  Guard 
must  consider  whether  this  regulation 
will  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  "Small  entities"  include 
independently  owned  and  operated 
small  businesses  that  are  not  dominant 
in  their  field  and  that  othervdse  qualify 
as  "small  business  concerns"  under 
Section  3  of  the  Small  Business  Act  (15 
U.S.C.  632). 

For  the  reasons  given  in  the 
Regulatory  Evaluation,  the  Coast  Guard 
expects  the  impact  of  this  regulation  to 
be  minimal.  The  Coast  Guard  certifies 
under  5  U.S.C.  605(b)  that  this 
regulation  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Collection  of  Information 

This  regulation  contains  no  collection 
of  information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501). 

Federalism 

The  Coast  Guard  has  analyzed  this 
action  in  accordance  with  the  principles 
and  criteria  contained  in  Executive 
Order  12612  and  has  determined  that 
this  regulation  does  not  raise  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Environment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  regulation 
and  concluded  that  under  section 
2.B.2.e.  of  Commandant  Instruction 
M16475.1B.  revised  59  FR  38654,  July 


29, 1994,  the  promulgation  of  this 
regulation  is  categorically  excluded 
from  further  environmental 
documentation.  A  Categorical  Exclusion 
Determination  and  Environmental 
Analysis  Checklist  are  included  in  the 
docket.  An  appropriate  enviromnental 
analysis  of  the  fireworks  program  will 
be  conducted  in  conjunction  with  the 
marine  event  permitting  process. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors.  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measurers. 
Waterways. 

Final  Regulation 

For  reasons  set  out  in  the  preamble, 
^he  Coast  Guard  amends  33  CFR  Part 
165  as  follows: 


33  CFR  Part  165 
[CQ01 3-95-028] 

Security  and  Safety  Zone  Regulation: 
Sinclair  Inlet,  Puget  Sound,  Bremerton, 
WA 

AGENCY:  Coast  Guard.  DOT. 
action:  Temporary  final  rule. 


PART  165— {AMENDED] 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191; 
33  CFR  1.05-l(g).  6.04-1.  6.04-6.  and  160.5; 
49  CFR  1.46. 

2.  A  temporary  section.  165.T01-073 
is  added  to  read  as  follows: 

§  1 65.T01  -073    Safety  Zone;  Main  Stay 
Funds  Fireworks.  Upper  Now  York  Bay,  Now 
York  and  New  Jersey. 

(a)  Location.  All  waters  of  Federal 
Anchorage  20C.  Upper  New  York  Bay, 
within  a  300  yard  radius  of  the 
fireworks  barges  anchored 
approximately  300  yards  east  of  Liberty 
Island.  New  York,  at  or  near  40°41'17"N 
latitude,  074"02'25"W  longitude  (NAD 
1983). 

(b)  Effective  period.  This  section  is  in 
effect  on  June  30, 1995.  from  9:45  p.m. 
until  11  p.m.,  unless  extended  or 
terminated  sooner  by  the  Captain  of  the 
Port.  New  York. 

(c)  Regulations.  (1)  The  general 
regulations  contained  in  33  CFR  Section 
165.23  apply. 

(2)  All  persons  and  vessels  shall 
comply  with  the  instructions  of  the 
Coast  Guard  Captain  of  the  Port  or  the 
designated  on  scene  patrol  personnel. 
U.S.  Coast  Guard  patrol  personnel 
include  commissioned,  warrant,  and 
petty  officers  of  the  Coast  Guard.  Upon 
being  hailed  by  a  U.S.  Coast  Guard 
vessel  via  siren,  radio,  flashing  light,  or 
other  means,  the  operator  of  a  vessel 
shall  proceed  as  directed. 

Dated:  )une  19, 1995. 
T.H.  Gilmour, 

Captain,  U.S.  Coast  Guard.  Captain  of  the 

Pott,  New  York. 
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SUMMARY:  The  Coast  Guard  is 
establishing  a  combined  security  and 
safety  zone  on  the  waters  of  Sinclair 
Inlet  adjacent  to  the  Puget  Sound  Naval 
Shipyard  (PSNY).  Bremerton. 
Washington.  This  action  is  necessary  to 
safeguard  U.S.  Navy  vessels  and  repair 
facilities  from  sabotage  and  other 
subversive  acts,  accidents,  or  other 
incidents  of  a  similar  nature.  This  action 
is  also  necessary  to  protect  vessels  and 
individuals  from  the  dangers  associated 
with  the  industrial  waterfront  facilities 
at  the  shipyard.  Entry  into  this  zone  is 
prohibited  unless  otherwise  authorized 
by  these  regulations  or  the  Captain  of 
the  Port. 

EFFECTIVE  DATE:  This  regulation 
becomes  effective  on  June  12, 1995,  and 
remains  in  effect  until  September  9, 
1995.  unless  sooner  terminated  by  the 
Captain  of  the  Port. 
FOR  FURTHER  INFORMATION  CONTACT: 
LCDR  J.  A.  Bigley.  c/o  Commander, 
Thirteenth  Coast  Guard  District  (mps), 
915  Second  Avenue,  Seattle, 
Washington  98134.  (206)  220-7210. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  5  U.S.C.  553.  a  notice 
of  proposed  rulemaking  (NPRM)  was 
not  published  for  this  regulation  and 
good  cause  exists  for  making  it  effective 
less  than  30  days  after  the  date  of 
publication  in  the  Federal  Register. 
Publishing  an  NPRM  and  delaying  the 
effective  date  of  this  regulation  would 
be  contrary  to  the  public  interest 
because  immediate  action  is  necessary 
to  safeguard  the  security  of  the  Puget 
Sound  Naval  Shipyard  and  to  ensure 
public  safety  on  the  navigable  waters  of 
the  United  States.  A  recent  Federal 
court  decision  indicates  that  the  Naval 
Restricted  Area  (NRA)  regulation  for  the 
Puget  Sound  Naval  Shipyard,  as 
presently  codified  at  33  CFR  334.1240. 
is  not  sufficient  to  meet  the  needs  of 
national  security  and  public  safety. 
Immediate<regulatory  action  is  therefore 
needed  as  an  interim  measure  until  such 
time  as  the  NRA  regulation  can  be 
amended  by  the  U.S.  Army  Corps  of 
Engineers  (COE).  Amendment  of  the 
NRA  regulation  by  COE  may  take  as 
long  as  90  days.  For  these  reasons, 
following  normal  rulemaking 
procedures  in  this  case  would  have  been 
impracticable. 


Drafting  Information 

The  drafters  of  this  notice  are  LCDR 
J.  A.  Bigley,  Project  Officer,  and  LCDR 
John  Odell,  Project  Attorney.  Thirteenth 
Coast  Guard  District  Legal  Office. 

Discussion  of  Regulation 

In  the  past,  the  U.S.  Navy  has  relied 
on  Naval  Restricted  Area  (NRA) 
regulations  established  by  the  U.S. 
Army  Corps  of  Engineers  (COE)  to  meet 
the  needs  of  national  security  and 
public  safety  on  the  waters  of  Sinclair 
Inlet  adjacent  to  the  Puget  Sound  Naval 
Shipyard  (PSN'Y).  These  NRA 
regulations  are  codified  at  33  CFR 
334.1240.  A  recent  Federal  court 
decision  indicates  that  these  regulations 
do  not  apply  to  swimmers,  divers,  and 
other  individuals  not  embarked  on 
vessels. 

In  light  of  this  court  decision,  the 
Commanding  Officer,  Puget  Sound 
Naval  Shipyard,  reviewed  the  physical 
seouity  and  safety  conditions  around 
the  shipyard's  active  piers  and 
drydocks.  Based  in  this  review,  the 
Commanding  Officer  concluded  that 
swimmers,  divers,  and  other  individuals 
not  embarked  in  vessels  may  pose  a 
serious  threat  to  the  security  of  the 
shipyard  if  these  individuals  are 
allowed  to  enter  the  waters  of  Sinclair 
Inlet  adjacent  to  the  shipyard.  Moreover, 
persons  swimming  or  diving  in  these 
waters  may  be  exposed  to  numerous 
dangers  associated  with  the  industrial 
waterfront  facilities  at  the  shipyard. 
These  dangers  include  maneuvering 
U.S.  Navy  vessels,  underwater  pump 
suctions  and  discharges,  rotating 
propellers,  and  rigging  and  crane 
operations  over  the  water.  Based  on  this 
review  of  the  security  and  safety 
conditions  at  the  shipyard,  the  U.S. 
Navy  requested  the  Coast  Guard  to 
establish  a  limited  access  area  in  the 
waters  surrounding  the  shipyard. 

In  response  to  the  U.S.  Navy's  request, 
the  Coast  Guard  is  establishing  a 
combined  seciu-ity  and  safety  zone  on 
the  waters  of  Sinclair  Inlet  adjacent  to 
the  Puget  Sound  Naval  Shipyard.  This 
combined  seciuity  and  safety  zone 
approximates  and  overlaps  the  existing 
NRA. 

The  Coast  Guard  has  determined  that 
a  security  zone  is  warranted  and 
appropriate  because  a  security  zone  is 
intended  for  the  protection  of  assets 
which  are  vital  to  the  national  interest. 
Vessels  moored  or  drydocked  at  the 
shipyard  can  easily  be  approached  from 
the  water  and  are  vulnerable  to  acts  of 
sabotage.  Regulating  access  to  the  water 
areas  around  the  shipyard  provides  a 
means  of  countering  this  threat  without 
unnecessarily  interfering  with  the 


public's  use  of  the  waterway.  The 
security  zone  will  keep  unauthorized 
persons  and  vessel  away  from  vessels 
and  facilities  at  the  shipyard  and  will 
allow  early  detection  of  unauthorized 
Bntry. 

The  Coast  Guard  has  determined  that 
a  safety  zone  is  also  warranted  because 
a  safety  zone  is  intended  to  ensure  the 
safety  of  the  public  on  the  navigable 
waters  of  the  United  States.  Persons  and 
vessels  operating  in  and  on  the  waters 
of  Sinclair  Inlet  adjacent  to  the  shipyard 
are  exposed  to  the  numerous  hazards 
associated  with  a  waterfront  industrial 
facility.  Excluding  unauthorized 
persons  and  vessels  from  this  area  of 
Sinclair  Inlet  will  reduce  the  risk  of 
accidents  and  injuries  involving 
members  of  the  public  without 
unnecessarily  interfering  with  the 
public's  use  of  the  waterway. 

These  regulations  exempt  certain 
categories  of  persons  and  vessels  from 
some  or  all  of  the  restrictions  imposed 
by  the  security  and  safety  zone.  Other 
exemptions  may  be  granted  where  the 
Captain  of  the  Port,  Puget  Sound,  and 
Commanding  Officer.  Puget  Sound 
Naval  Shipyard,  have  agreed  that  access 
to  the  shipyard  does  not  pose  a  threat 
to  security  or  safety  at  the  shipyard  and 
it  is  in  the  national  interest.  Persons  and 
vessels  requesting  an  exemption  to  enter 
the  security  and  safety  zone  must 
request  and  receive  authority  from  the 
Captain  of  the  Port,  Puget  Sound,  via  the 
Security  Officer.  Puget  Sound  Naval 
Shipyard,  Bremerton,  Washington. 

"Inis  combined  security  and  safety 
zone  will  be  enforced  by  the  Captain  of 
the  Port,  Puget  Sound,  and  by  his 
designated  representatives.  Designated 
representatives  of  the  Captain  of  the 
Port  may  include  Coast  Guard 
commissioned  officers  and  petty 
officers.  The  U.S.  Navy  may  assist  the 
Coast  Guard  in  the  patrol,  monitoring, 
and  enforcement  of  the  security  and 
safety  zone. 

Regulatory  Evaluation 

This  action  is  not  a  significant 
regulatory  action  imder  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  been  exempted  from  review 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  CFR  11040; 
February  26, 1979).  The  Coast  Guard 
expects  the  economic  impact  of  this 
proposal  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  under  paragraph 
lOe  of  the  regulatory  policies  and 
procedures  of  IX)T  is  unnecessary.  This 


expectation  is  based  on  the  fact  that  the 
NRA  regulations  already  prohibit 
commercial  navigation  from  entering 
the  waters  adjacent  to  the  shipyard. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
must  consider  whether  this  action  will 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
"Small  entities"  may  include  (1)  small 
businesses  and  not-for-profit 
organizations  that  are  independently 
owned  and  o(>erated  and  are  not 
dominant  in  their  fields  and  (2) 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

For  the  reasons  stated  under  the 
Regulatory  Evaluation  above,  the  Coast 
Guard  expects  the  impact  of  this  action 
to  be  minimal  on  all  entities.  Therefore, 
the  Coast  Guard  certifies  under  5  U.S.C 
605(b)  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Collection  of  Information 

This  temporary  final  rule  contains  no 
coUection-of-information  requirements 
under  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501  etseq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
action  imder  the  principals  and  criteria 
contained  in  Executive  Order  12612  and 
has  determined  that  this  action  does  not 
have  sufficient  federal  implications  to 
warrant  the  preparation  of  a  Federal 
Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposal 
and  concluded  that  under  paragraph 
2.B.2  of  Commandant  Instruction 
M16475.1B.  this  proposal  is 
categorically  excluded  from  further 
environmental  documentation.  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  for  inspection 
or  copying  were  indicated  under  FOR 
FURTHER  INFORMATION  CONTACT. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors.  Marine  safety,  Navigation 
(water).  Reporting  and  recordkeeping 
requirements,  Security  measiues, 
Vessels,  Waterways. 

Regulation 

In  consideration  of  the  foregoing,  Part 
165  of  Title  33,  Code  of  Federal 
Regulations,  is  amended  as  follows:  1. 
The  authority  citation  for  Part  165 
continues  to  read  as  follows: 
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Anthority:  33  U.S.C.  1231:  50  U.S.C.  191; 
33  CFR  1.05-l(g),  6.04-1,  6.04-6  and  160.5: 
49CFR1.46. 

2.  A  new  Section  165T.13-026  is 
added  to  read  as  follows: 

I165.T13-026    Security  and  Safety  Zone; 
Sinclair  Inlet  WA 

(a)  Location.  The  following  area  is  a 
combined  security  and  safety  zone: 
All  waters  of  Sinclair  Inlet,  Puget 
Sound,  Bremerton.  Washington, 
bounded  by  a  line  commencing  at 
latitude  47''33'04"  N.  longitude 
122''39'41"  W;  thence  to  latitude 
47«'33'04"  N.  longitude  122''39'07"  W; 
thence  to  latitude  47»33'07"  N. 
longitude  122''38'59"  W:  thence  to 
latitude  47'33'07"  N.  longitude 
122°38'29"  W;  thence  to  latitude 
47»33'23"  N.  longitude  122''37'45"  W; 
thence  to  latitude  47''33'39"  N. 
longitude  122"37'27"  W;  thence  to 
latitude  47-33'42"  N.  longitude 
122"'37'28"  W;  and  thence  along  the 
shoreline  to  the  point  of  origin. 

This  combined  security  and  safety 
zone  roughly  conforms  to  the 
configuration  of  the  shoreline  of  the 
Puget  Sound  Naval  Shipyard,  measuring 
approximately  3500  yards  along  the 
shoreline  and  extending  approximately 
150  yards  into  Sinclair  Inlet. 
(Datum:  NAD  83) 

(b)  Regulations.  (1)  In  accordance 
with  the  general  regulations  in  Sections 
165.23  and  165.33  of  this  part,  no 
person  or  vessel  may  enter  or  remain  in 
this  zone  unless  specifically  listed  in 
subparagraph  (b)(2)  of  this  section  or 
authorized  by  the  Captain  of  the  Port. 
Puget  Sound,  or  his  designated 
representatives. 

(2)  The  general  regulations  in  Sections 
165.23  and  165.33  of  this  part  do  not 
apply  to  the  following  persons  or 

(i)  Public  vessels  of  the  United  States. 

(ii)  Vessels  performing  work  at  Puget 
Sound  Naval  Shipyard  under  contract 
with  the  United  States  Navy. 

(iii)  Any  other  vessel  or  person 
mutually  agreed  upon  in  advance  by  the 
Captain  of  the  Port.  Puget  Sound,  and 
Commanding  Officer,  Puget  Sound 
Naval  Shipyard.  Vessels  or  persons 
entering  the  security  and  safety  zone 
under  this  exemption  must  have 
previously  obtained  a  copy  of  a 
certificate  of  exemption  permitting  their 
entry  in  the  zone  from  the  Security 
Office.  Puget  Sound  Naval  Shipyard. 
Bremerton,  Washington.  This  written 
exemption  shall  state  the  date(s)  on 
which  it  is  effective  and  may  contain 
any  further  restrictions  on  movement 
and  activities  within  the  zone  as  have 
been  previously  agreed  upon  by  the 
Captain  of  the  Port.  Puget  Sound,  and 


Commanding  Officer,  Puget  Sound 
Naval  Shipyard.  The  certificate  of 
exemption  shall  be  maintained  onboard 
the  exempted  vessel  or  on  the  person  of 
the  exempted  individual  at  all  times 
when  present  in  the  zone. 

(c)  Enforcement.  This  combined 
security  and  safety  zone  will  be 
enforced  by  the  Captain  of  the  Port. 
Puget  Sound,  and  by  his  designated 
representatives.  Designated 
representatives  of  the  Captain  of  the 
Port  may  include  Coast  Guard 
commissioned  officers  and  petty 
officers.  The  U.S.  Navy  may  assist  the 
Coast  Guard  in  the  patrol,  monitoring, 
and  enforcement  of  the  security  and 
safety  zone. 

(d)  Effective  dates.  This  section 
becomes  effective  on  June  12. 1995  at  5 
p.m.  (PDT)  and  terminates  on 
September  9. 1995  at  4:30  p.m.  unless 
sooner  terminated  by  the  Captain  of  The 
Port. 

Dated:  June  12. 1995. 
f .  A.  Picfson, 

Capt.  U.S.  Coast  Guard  Commander. 
Thirteenth  Coast  Guard  District.  Acting. 
(FR  rXx.  95-15757  Filed  6-26-95;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

46  CFR  Part  63 
IAD-FRL-6226-1] 

National  Emission  Standards  for 
Chromium  Emissions  From  Hard  and 
Decorative  Chromium  Electroplating 
and  Chromium  Anodizing  Tanks 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACnOH:  Final  rule;  correction. 

SUMMARY:  This  action  corrects  errors 
and  clarifies  regulatory  text  in  the  final 
rule  published  on  January  25. 1995.  at 
60  FR  4948  concerning  national 
emission  standards  for  chromium 
emissions  from  hard  and  decorative 
chromium  electroplating  and  chromium 
anodizing  tanks. 

EFFECTIVE  DATE:  These  corrections 
become  effective  June  27,  1995. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Lalit  Banker,  Emission  Standards 
Division  (MD-13).  U.S.  Environmental 
Protection  Agency.  Office  of  Air  Quality 
Planning  and  Standards.  Research 
Triangle  Park.  North  Carolina  27711, 
telephone  number  (919)  541-5420. 
SUPPLEMENTARY  INFORMATION:  On 
January  25. 1995,  the  EPA  promulgated 
in  the  Federal  Register  (60  FR  4948) 
final  national  emission  standards  for 


chromium  emissions  from  hard  and 
decorative  chromium  electroplating  and 
chromium  anodizing  tanks.  These 
standards  were  promulgated  as  subpart 
N  in  40  CFR  part  63.  As  published,  the 
final  regulations  contain  errors  which 
may  prove  to  be  misleading  and  are  in 
need  of  clarification.  This  document 
contains  corrections  to  editorial  errors 
in  the  final  standards. 

List  of  Subjects  in  40  CFR  Part  63 

Environmental  Protection.  Air 
pollution  control.  Hazardous 
substances.  Reporting  and 
recordkeeping  requirements. 

Dated:  )une  15, 1995. 
Richard  D.  Wilson. 

Acting  Assistant  Administrator  for  Air  and 
Radiation. 

For  the  reasons  set  out  in  the 
preamble,  title  40,  chapter  I.  part  63 
subpart  N  of  the  Code  of  Federal 
Regulations  is  corrected  as  follows: 

PART  63-{CORRECTEDl 

1.  On  page  4963.  in  the  first  column, 
the  designations  (b)(4)  and  (5)  are 
corrected  to  read  (b)(5)  and  (6)  in  §63.14 
and  amendatory  instruction  number  2  is 
corrected  to  read: 

"2.  Section  63.14  is  amended  by 
adding  paragraphs  (b)(5)  and  (6)  to  read 
as  follows:" 

2.  On  page  4966.  in  the  second 
column.  §63.342  in  paragraph  (f)(3)(iv) 
line  8.  is  corrected  to  read  "for  that  even 
and  shall  report  by  phone  such". 

3.  On  page  4966,  in  the  third  column, 
§  63.343  in  paragraph  (a)(2)  last  line,  is 
corrected  to  read  "schedule  of  §  63.6 

4.  On  page  4967.  in  the  second 
column.  §63.343  in  paragraph  (a)(5)  last 
line,  is  corrected  to  read  "that  the  large 
designation  is  met.  or  by  the  compliance 
date  specified  in  paragraph  (a)(l)(ii)  of 
this  section,  whichever  is  later." 

5.  On  page  4979.  in  the  first  column, 
paragraph  1.2.  after  the  first  sentence 
add  the  sentence  "The  sample  time  has 
to  be  at  least  2  hours." 

6.  On  page  4986.  in  the  third  column, 
paragraph  3.1.1.  in  line  2.  the  word 
"inner"  is  corrected  to  read  "inside." 

7.  On  page  4988.  in  the  first  column, 
paragraph  3.1.4.  in  line  4.  the  word 
"absorbing"  is  corrected  to  read 
"pollutant  in  the  absorbing."  Also,  in 
line  8.  the  word  "bleak-tight"  is 
corrected  to  read  "leak-tight." 

8.  On  page  4988,  in  the  third  column, 
paragraph  5.1.1.1,  in  line  9,  the  word 
"velocity"  is  corrected  to  read  "velocity 
pressure." 

9.  On  page  4990,  in  the  second 
column,  paragraph  5.1.1.3,  in  lines  4 
and  5,  remove  the  words  "rising  velocity 


traverse  data  obtained  earlier  in  the 
day." 

10.  On  page  4990.  in  the  third 
column,  paragraph  5.1.1.3.  in  line  1, 
remove  the  word  "velocity." 

11.  On  page  4990.  in  the  second 
column,  paragraph  5.1.1.5,  in  lines  2 
and  3.  remove  the  words  "before 
sampling." 

12.  On  page  4992.  in  the  first  column, 
paragraph  5.1.2.2.  in  line  2,  the  words 
"and  tiuTi"  are  corrected  to  read  "and 
seal  the  port.  Turn." 

13.  On  page  4993,  in  the  second 
column,  paragraph  1.2,  in  line  7,  the 
word  "bathreduces"  is  corrected  to  read 
"bath  reduces." 

14.  On  page  4993,  in  the  second 
column,  paragraph  2.2,  in  line  1.  the 
words  "Preciser  Tensiometer:  A 
Preciser"  are  corrected  to  read 
"Tensiometer:  A." 

15.  On  page  4993,  in  the  second 
column,  paragraph  3.1.  in  lines  2  and  5. 
remove  the  words  "Preciser." 

16.  On  page  4993.  in  the  third 
column,  paragraph  3.2.(1^.  in  line  2,  the 
figure  "40"  is  corrected  to  read  "45." 

17.  On  page  4993.  in  the  third 
column,  paragraph  4.2,  in  line  6,  remove 
the  word  "Preciser." 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  FIrtancing  Administration 

42  CFR  Part  413 

[BPO-688^ 
RiN0938-AEaO 

Medicare  Program;  Uniform  Electronic 
Cost  Reportir»g  System  for  Hospitals 

AGENCY:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
ACTION:  Final  rule. 

SUMMARY:  This  final  rule  responds  to 
comments  on  the  May  25, 1994,  final 
rule  with  comment  period  that 
implemented  a  standardized  electronic 
cost  reporting  system  for  all  hospitals 
under  the  Medicare  program.  In  that 
rule,  we  solicited  comments  on  the 
requirement  that  cost  reporting  software 
be  able  to  detect  changes  made  to  the 
electronic  file  after  the  provider  has 
submitted  it  to  the  fiscal  intermediary. 
This  final  rule  responds  to  comments  on 
that  requirement  and  clarifies  that 
although  changes  to  the  "as-filed" 
electronic  cost  report  are  prohibited,  an 
intermediary  makes  a  working  copy  of 
the  as-filed  electronic  cost  report  for  use 
in  the  settlement  process. 


EFFECTIVE  DATE:  These  regulations  are 
effective  on  July  27, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Talbott  (410)  966-4592. 

SUPPLEMENTARY  INFORMATION: 

L  Background 

A.  General 

Under  Medicare,  hospitals  are  paid 
for  inpatient  hospital  services  that  they 
furnish  to  beneficiaries  under  Part  A 
(Hospital  Insurance).  Currently,  most 
hospitals  are  paid  for  their  inpatient 
hospital  services  imder  the  prospective 
payment  systems  for  operating  and 
capital  costs  in  accordance  with 
sections  1886(d)  and  (g)  of  the  Social 
Seciuity  Act  (the  Act)  and  42  CFR  Part 
412.  Under  these  systems.  Medicare 
payment  is  made  at  a  predetermined, 
specific  rate  for  each  hospital  discharge 
based  on  the  information  contained  on 
actual  bills  submitted. 

Section  1886(f)(1)(A)  of  the  Act 
provides  that  the  Secretsy  will 
maintain  a  system  for  reporting  costs  of 
hospitals  paid  under  the  prospective 
payment  systems.  Section  412.52 
requires  ail  hospitals  participating  in 
the  prospective  payment  systems  to 
meet  the  recordkeeping  and  cost 
reporting  requirements  of  §§  413.20  and 
413.24.  which  include  submitting  a  cost 
report  for  each  12-month  period. 

The  hospitals  and  hospital  units  that 
are  excluded  from  the  prospective 
payment  systems  are  generally  paid  an 
amount  based  on  the  reasonable  cost  of 
services  furnished  to  beneficiaries.  The 
inpatient  operating  costs  of  these 
hospitals  and  hospital  units  are  subject 
to  the  ceiling  on  the  rate  of  hospital  cost 
increase?  in  accordance  with  section 
1886(b)  of  the  Act  and  §413.40. 

Sections  1815(a)  and  1833(e)  of  the 
Act  provide  that  no  payments  will  be 
made  to  a  hospital  unless  it  has 
furnished  the  information,  requested  by 
the  Secretary,  needed  to  determine  the 
amount  of  payments  due  the  hospital 
under  the  Medicare  program.  In  general, 
hospitals  submit  this  information 
through  cost  reports  that  cover  a  12- 
month  period. 

All  hospitals  participating  in  the 
Medicare  program,  whether  they  are 
paid  on  a  reasonable  cost  basis  or  imder 
the  prospective  payment  systems,  are 
required  under  §413. 20(a)  to  "maintain 
sufficient  financial  records  and 
statistical  data  for  proper  determination 
of  costs  payable  under  the  program."  In 
addition,  hospitals  must  use 
standardized  definitions  and  follow 
accepted  accounting,  statistical,  and 
reporting  practices.  Under  the 
provisions  of  §§  413.20(b)  and  413.24(f). 
hospitals  are  required  to  submit  cost 


reports  armually,  with  the  reporting 
period  based  on  the  hospital's 
accounting  year. 

Section  1886(f)(l)(B)(i)  of  the  Act 
provides  that  the  Secretary  will  place 
into  effect  a  standardized  electronic  cost 
reporting  format  for  hospitals  under 
Medicare.  This  standardized  electronic 
cost  reporting  format  does  not  require 
any  addidonal  data  from  hospitals. 
Section  1886{f)(l)(B)(ii)  of  the  Act 
provides  that  the  Secretary  may  delay  or 
waive  the  implementation  of  the 
electronic  format  in  instances  where 
such  implementation  would  result  in 
financial  hardship  for  a  hospital  (for 
example,  a  hospital  with  a  small 
percentage  of  inpatients  entitled  to 
Medicare  benefits).  These  provisions 
apply  to  hospital  cost  reporting  periods 
beginning  on  or  after  October  1,  1989. 

B.  Provisions  of  the  August  19, 1991 
Proposed  Rule 

On  Augu^  19, 1991.  we  published  a 
proposed  rule  (56  FR  41110)  to 
implement  sections  1886(f)(l)(B)(i)  and 
(ii)  of  the  Act.  We  proposed  that  cost 
reports  be  submitted  in  a  standardized 
electronic  format.  We  proposed  that  the 
hospital's  cost  report  software  must  be 
able  to  produce  a  standardized  output 
file  in  American  Standard  Code  for 
Information  Interchange  (ASCII)  format. 
We  proposed  that  all  intermediaries 
have  the  ability  to  read  this 
standardized  file  and  produce  an 
accurate  cost  report.  We  proposed  rules 
for  suspension  of  Medicare  payment  if 
a  hospital  refuses  to  submit  the  cost 
report  electronically.  We  also  specified 
that  if  a  hospital  believes  that 
implementation  of  the  electronic 
submission  requirement  would  cause  a 
financial  hardship,  the  hospital  should 
submit  a  written  request  for  a  waiver  or 
a  delay  of  these  requirements,  with 
supporting.documentation,  to  the 
hospital's  intermediary.  See  section  in 
of  the  proposed  rule  (56  FR  41111 
through  41112). 

C.  Provisions  of  the  May  25.  1994  Final 
Rule  With  Comment  Period 

On  May  25,  1994,  we  published  a 
final  rule  with  comment  period  to 
confirm  the  proposed  regulations  and 
respond  to  public  comments  on  the 
proposed  rule  (59  FR  26960).  As  a  result 
of  public  comments  on  the  proposed 
rule,  we  eliminated  the  requirement  that 
providers  file  a  hard  copy  cost  report  in 
addition  to  the  electronic  file.  Instead, 
we  required  that,  in  addition  to  the 
electronic  file,  a  hospital  must  submit 
hard  copies  of  a  settlement  summary,  a 
statement  of  certain  worksheet  totals 
found  in  the  electronic  file,  and  a  signed 
statement  certifying  the  accuracy  of  the 
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electronic  file  or  the  manually  prepared 
cost  report. 

The  purpose  of  these  changes  was  to 
reduce  the  burden  on  providers  and 
ensure  the  accuracy  of  the  data 
contained  in  the  electronic  file. 
However,  we  also  needed  to  ensure  the 
electronic  cost  report  is  not  aUered  once 
it  leaves  the  provider.  Thus,  in 
coniunction  with  the  changes  made 
based  on  public  comments,  we 
implemented  several  changes  designed 
to  preserve  the  integrity  of  the  electronic 
cost  report  once  the  provider  files  it 
with  the  intermediary.  We  required  in 
S413.24(f)(4)(ii)  that  the  provider's 
software  must  be  capable  of  disclosing 
that  changes  have  been  made  to  the  cost 
report  file  after  the  provider  has 
submitted  it  to  the  intermediary.  We 
stated  that  electronic  cost  reporting 
software  will  be  modified  so  that  the 
cost  report  will  calculate  a  "hash  total." 
that  is.  a  number  representing  the  sum 
of  the  worksheet  totals  contained  in  the 
provider's  as-filed  cost  report.  If  any 
data  in  the  electronic  file  are  changed 
after  the  hash  total  is  calculated,  the 
electronic  file  will  disclose  that  a 
change  has  been  made.  We  also  required 
that  an  intermediary  may  not  alter  a  cost 
re{>ort  once  it  has  been  filed  by  a 
hospital  and  must  reject  any  cost  report 
that  does  not  pass  all  specified  edits  and 
return  it  to  the  provider  for  correction. 

Because  providers  may  not  have 
anticipated  the  changes  needed  to 
preserve  the  integrity  of  the  cost  report, 
we  solicited  comments  on  the 
requirement  in  §413.24(f)(4)(ii)  that  all 
cost  reporting  software  must  be  able  to 
disclose  changes  made  to  the  electronic 
file  after  the  provider  has  submitted  its 
cost  report  to  the  intermediary. 

II.  Discussion  of  Public  Comments 

In  response  to  the  May  25.  1994  final 
rule  with  comment  period,  we  received 
three  timely  items  of  correspondence 
related  to  the  requirement  that  cost 
reporting  software  be  able  to  detect 
changes  to  the  electronic  cost  report 
after  the  provider  has  submitted  it  to  the 
intermediary. 

Comment:  One  commenter  pointed 
out  that  a  strict  interpretation  of  the 
requirement  in  §413.24(f)(4)(ii)  that  the 
"intermediary  may  not  alter  the  cost 
report  once  it  has  been  filed  by  the 
hospital"  would  mean  that  the 
intermediary  could  not  make  audit 
adjustments  to  the  provider's  as-filed 
electronic  cost  report.  Another 
commenter  asked  whether  the 
intermediary  can  adjust  the  cost  report 
for  additional  information  not  required 
for  acceptability  but  needed  in  such 
cases  as  Hospital  Cost  Report 


Information  System  (HCRIS) 
preparation. 

Response:  We  did  not  intend  to  imply 
that  the  intermediary  may  not  make 
audit  adjustments  to  a  provider's  cost 
report.  To  clarify  this  point,  we  are 
revising  §  413.24(0(4)(ii)  to  state  that  the 
as-filed  cost  report  may  not  be  altered, 
but  the  intermediary  must  make  a 
working  copy  of  the  as-filed  cost  report 
to  be  used  for  the  settlement  process. 

Specifically,  we  are  revising 
§413.24(f)(4)(ii)  to  require  that— 

•  The  fiscal  intermediary  store  the 
hospital's  as-filed  electronic  cost  report 
and  not  alter  that  file  for  any  reason. 

•  The  fiscal  intermediary  make  a 
working  copy  of  the  as-filed  electronic 
cost  report  to  be  used,  as  necessary, 
throughout  the  settlement  process  (that 
is.  desk  review,  processing^audit 
adjustments,  final  settlement,  etc). 

The  fiscal  intermediary  may  also 
employ  a  working  copy  of  the  as-filed 
electronic  cost  report  for  making  any 
adjustments  needed  for  HCRIS 
purposes. 

Comment:  Two  commenters  suggested 
that,  to  maintain  the  integrity  of  the 
provider's  electronic  file.  HCFA  should 
require  the  establishment  of  a  print  file 
submitted  on  diskette  as  a  substitute  for 
the  hard  copy  cost  report.  Another 
commenter  supported  the  use  of  "hash 
totals"  in  the  electronic  cost  report 
(ECR)  if  the  vendors  are  able  to  create 
ECR  files  that  cannot  be  edited  without 
detection.  The  commenter  suggested 
that  the  "hash  totals"  in  the  ECR  be 
printed  in  cost  report  text  and  on  the 
hard  copy  certification  page.  The 
commenter  also  indicated  that  time  and 
date  stamps  on  the  ECR  file  and  printed 
cost  report  are  not  useful. 

Response:  As  stated  in  the  final  rule 
with  comment  period,  hospitals  are  no 
longer  required  to  submit  hard  copies  of 
the  cost  report  in  addition  to  the 
electronic  file.  We  agree  with  the 
comnicnters'  suggestion  that  an 
electronic  file  containing  the  complete 
printed  text  of  the  provider's  cost  report 
should  be  submitted  in  place  of  the  hard 
copy.  Since  the  ASQI  file  contains 
input  data  only,  the  print  file  will  be 
helpful  in  settling  discrepancies 
between  the  fiscal  intermediary's 
settlement  amounts  and  the  provider's 
settlement  amounts.  Therefore,  we 
intend  to  publish  in  the  Provider 
Reimbursement  Manual  (HCFA  Pub. 
15-11)  the  requirement  that  providers 
submit  an  electronic  file  containing  the 
entire  printed  text  and  an  encryption 
file  (hash  totals)  of  the  provider's  cost 
report  in  addition  to  the  ASCII  file  used 
for  electronic  cost  reporting. 

We  disagree  that  the  time  and  date 
stamps  on  the  eledtronic  cost  report  are 


not  useful.  The  time  and  date  stamps  on 
the  electronic  cost  report  file  must  agree 
with  the  certification  page  that 
accompanies  the  electronic  cost  report 
file.  This  requirement  assures  us  that 
the  cost  report  has  been  reviewed  and 
accepted  and  has  not  been  altered  after 
certification  by  the  signing  officer.  This 
requirement  coupled  with  the 
encryption  file  will  ensure  that  the 
integrity  of  the  file  has  been  maintained. 

Comment:  One  commenter  suggested 
that  the  regulation  mention  what  the 
responsibility  of  each  of  the  11  vendors 
will  be  to  maintain  consistency  between 
software  programs,  particularly  in  the 
implementation  of  edits.  The 
commenter  indicated  that  if  the  ADR 
vendor  establishes  additional  edits  not 
specified  by  HCFA.  the  electronic  cost 
report  file  created  by  the  provider's 
software  vendor  system  may  result  in 
rejection  by  the  intermediary.  This 
possibility  places  an  undue  burden  on 
the  provider  who  filed  under  the 
assumption  that  all  errors  were  detected 
and  corrected  before  submission. 

Response:  All  vendors  will  be 
responsible  for  providing  their  clients 
with  the  software  to  create  a  print  file, 
an  encryption  file,  and  the  electronic 
cost  report  file.  In  addition,  the  three 
Automated  Desk  Review  (ADR)  vendors 
are  responsible  for  developing  a 
software  program  that  will  accept  the 
filing  of  all  three  files,  as  mentioned 
above,  with  the  intermediary.  All  of  the 
software  programs  will  maintain 
consistent  edits  that,  when  sf)ecified 
edits  are  failed,  will  result  in  the 
intermediary  rejecting  the  cost  report. 
These  edits  are  established  by  HCFA 
and  published  in  section  130  of  the 
Provider  Reimbursement  Manual  (HCFA 
Pub.  15-n).  An  ADR  vendor  may 
establish  additional  edits,  but  failure  to 
meet  such  edits  may  not  result  in 
rejection  of  the  cost  report  by  the    . 
intermediary. 

III.  Technical  Changes 

We  received  several  inquiries 
implying  that  it  is  unclear  in  the 
regulations  when  an  electronic  cost 
report  is  considered  timely  filed. 
Therefore,  in  §  413.24(f)(4)(ii).  we  are 
clarifying  that,  for  purposes  of  the  due 
date  requirements  specified  in 
§  413.24(f)(2),  an  electronic  cost  report 
is  not  considered  to  be  filed  until  it  is 
accepted  by  the  intermediary. 

In  the  May  25.  1994  final  rule  with 
comment  period,  we  eliminated  the 
requirement  that  providers  file  a  hard 
copy  of  the  cost  report.  We  stated  that 
effective  for  cost  reporting  periods 
ending  on  or  after  October  1.  1994.  this 
requirement  is  replaced  with  the 
submittal  of  a  hard  copy  of  a  settlement 


summary,  a  statement  of  certain 
worksheet  totals  found  within  the 
electronic  file,  and  a  certification 
statement.  After  publication,  we 
realized  that  making  this  requirement 
effective  for  cost  reporting  periods 
ending  on  or  after  October  1,  1994.  did 
not  make  sense  since  cost  reporting 
periods  generally  end  on  the  last  day  of 
a  month.  To  eliminate  any  confusion 
associated  with  this  requirement,  we  are 
making  a  technical  correction  to 
§413.24(f)(4)(iii)  to  specify  that  the 
replacement  of  the  submission  of  a  hard 
copy  of  the  cost  report  with  the  revised 
documentation  is  effective  for  cost 
reporting  periods  ending  on  or  after 
September  30,  1994,  rather  than  for 
periods  ending  on  or  after  October  1. 
1994. 

FV.  Collection  of  Information 
Requirements 

As  discussed  in  our  May  25. 199'! 
final  rule  with  comment  period  (59  FR 
26963).  §413.24  contains  information 
collection  and  recordkeeping 
requirements  related  to  cost  reporting 
that  are  subject  to  review  by  the  Office 
of  Management  and  Budget  (OMB) 
under  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  3501  et  seq.).  The 
overall  recordkeeping  and  information 
collection  burden  associated  with  filing 
the  hospital  cost  report  has  been 
approved  by  OMB  through  August  31, 
1996  under  OMB  No.  0938-0050. 

In  the  May  25. 1994  final  rule  with 
comment  period,  we  revised  §  413.24  to 
implement  the  statutory  requirement 
that  hospitals  submit  their  cost  reports 
in  a  uniform  electronic  format.  As  we 
stated  in  the  May  25. 1994  document, 
approximately  90  percent  of  hospitals 
participating  in  Medicare  already  file 
their  cost  reports  electronically  and  thus 
are  essentially  unafi^ected  by  the 
requirement  that  hospitals  submit  cost 
reports  in  an  electronic  format.  For  the 
remaining  hospitals,  we  stated  that  it 
was  possible  they  would  initially 
experience  a  small  additional  reporting 
burden.  However,  once  these  hospitals 
become  familiar  with  electronic 
reporting,  there  wrill  no  longer  be  an 
additional  burden  and  there  may  be  a 
decrease  in  burden  since  the  time 
needed  to  compute  the  cost  report  will 
no  longer  be  required. 

This  final  rule  responds  to  conunents 
on  the  May  25, 1994  document  and 
makes  only  minor  technical  changes  to 
§  413.24.  We  received  no  comments 
relating  to  the  discussion  in  the  May  25, 
1994  docuijient  of  the  information 
collection  and  recordkeeping  burden. 
The  technical  changes  contained  in  this 
final  rule  have  no  effect  for  information 
collection  and  recordkeeping  purposes. 


However,  as  stated  in  the  May  25, 1994 
final  rule  with  comment  period,  the 
information  collection  and 
recordkeeping  requirements  contained 
in  §  413.24  are  not  effective  until  they 
have  been  approved  by  OMB.  A  notice 
will  be  published  in  the  Federal 
Register  when  approval  is  obtained. 
Organizations  and  individuals  desiring 
to  submit  comments  on  the  information 
collection  and  recordkeeping 
requirements  set  forth  in  §  413.24 
should  direct  them  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget. 
Human  Resources  and  Housing  Branch. 
Room  10235.  New  Executive  Office 
Building.  Washington.  D.C.  20503, 
Attention:  Allison  Herron  Eydt,  HCFA 
Desk  Officer. 

V.  Impact  Statement 

Unless  we  certify  that  a  final  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities,  we  generally  prepare  a 
regulatory  flexibility  analysis  that  is 
consistent  with  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601 
through  612).  For  purposes  of  the  RFA. 
all  hospitals  and  small  businesses  that 
distribute  cost-report  software  to 
hospitals  are  considered  to  be  small 
entities.  Intermediaries  are  not  included 
in  the  definition  of  a  small  entity. 

Section  1102(b)  of  the  Act  requires  us 
to  prepare  a  regulatory  impact  analysis 
if  a  final  rule  may  have  a  significant 
impact  on  the  operations  of  a  substantial 
number  of  small  rural  hospitals.  Such 
an  analysis  must  conform  to  the 
provisions  of  section  604  of  the  RFA. 
For  purposes  of  section  1102(b)  of  the 
Act.  we  define  a  small  rural  hospital  as 
a  hospital  that  has  fewer  than  50  beds 
and  is  located  outside  of  a  Metropolitan 
Statistical  Area. 

This  final  rule  is  merely  making 
clarifying  and  technical  changes  to  the 
regulations  and  will  not  have  a 
significant  effect  on  Medicare- 
participating  hospitals  or  software 
suppliers.  Therefore,  a  regulatory 
flexibility  analysis  is  not  required.  We 
are  not  preparing  a  rural  impact 
statement  since  we  certify  that  this  final 
rule  will  not  have  a  significant 
economic  impact  on  the  operation  of  a 
substantial  number  of  small  rural 
hospitals. 

In  accordance  with  the  provisions  of 
Executive  Order  12866.  this  regulation 
was  not  reviewed  by  the  Office  of 
Managemenrand  Budget. 

List  of  Subjects  in  42  CFR  Part  413 

Health  facilities.  Kidney  diseases. 
Medicare,  Puerto  Rico.  Reporting  and 
recordkeeping  requirements. 


42  CFR  part  413  is  amended  as 
follows: 

PART  413— PRINCIPLES  OF 
REASONABLE  COST 
REIMBURSEMENT;  PAYMENT  FOR 
END-STAGE  RENAL  DISEASE 
SERVICES 

1.  The  authority  citation  for  part  413 
■  continues  to  read  as  follows: 

Authority:  Sees.  1102. 1122. 1814(b).  1815, 
1833(a),  (i).  and  (n),  1861(v),  1871. 1881, 
1883.  and  1886  of  the  Social  Security  Act  (42 
U.S.C.  1302, 13028-1.  1395f(b).  1395g, 
13951(a).  (i).  and  (n),  1395x(v).  I395hh, 
1395rr,  1395tt,  and  1395ww). 

Subpart  B — Accounting  Records  and 
Reports 

2.  In  §  413.24.  the  headings  for 
paragraphs  (f)  and  (f)(4)  are  republished, 
paragraph  (f)(4)(ii)  and  the  first  sentence 
of  paragraph  (f)(4)(iii)  are  revised  to  read 
as  follows: 

§  41 3.24    Adequate  cost  data  and  cost 
finding. 

(f)  Cost  reports.  *  '  * 

(4)  Electronic  submission  of  cost 
reports.  *  •  • 

(ii)  The  fiscal  intermediary  stores  the 
hospital's  as-filed  electronic  cost  report 
and  may  not  alter  that  file  for  any 
reason.  The  fiscal  intermediary  makes  a 
"working  copy"  of  the  as-filed 
electronic  cost  report  to  be  used,  as 
necessary,  throughout  the  settlement 
process  (that  is.  desk  review,  processing 
audit  adjustments,  final  settlement,  etc). 
The  hospital's  electronic  program  must 
be  able  to  disclose  if  any  changes  have 
been  made  to  the  as-filed  electronic  cost 
report  after  acceptance  by  the 
intermediary.  If  the  as-filed  electronic 
cost  report  does  not  pass  all  specified 
edits,  die  fiscal  intermediary  rejects  the 
cost  report  and  returns  it  to  the  hospital 
for  correction.  For  purposes  of  the 
requirements  in  paragraph  (f)(2)  of  this 
section  concerning  due  dates,  an 
electronic  cost  report  is  not  considered 
to  be  filed  until  it  is  accepted  by  the 
intermediary. 

(iii)  Effective  for  cost  reporting 
periods  ending  on  or  after  September 
30,  1994.  a  hospital  must  submit  a  hard 
copy  of  a  settlement  summary,  a 
statement  of  certain  worksheet  totals 
found  within  the  electronic  file,  and  a 
statement  signed  by  its  administrator  or 
chief  financial  officer  certifying  the 
accuracy  of  the  electronic  file  or  the 
manually  prepared  cost  report.  *  •  * 
***** 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773,  Medicare — Hospital 
Insurance) 
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Dated:  May  22. 1995. 
Bruce  C.  Vladeck, 

Administrator.  Health  Care  Financing 

Administration. 

|FR  Doc.  95-14782  Filed  6-26-95;  8:45  am] 

MLUNG  COOE  412«-01-P 


42  CFR  Part  413 

[BP0-366-F] 

RIN  0936-^DOI 

Medicare  Program;  Clarification  of 
Medicare's  Accrual  Basis  of 
Accounting  Policy 

agency:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
ACTION:  Final  rule. 


summary:  This  final  rule  revises  the 
Medicare  regulations  to  clarify  the 
concept  of  "accrual  basis  of  accounting" 
to  indicate  that  expenses  must  be 
incurred  by  a  provider  of  health  care 
services  before  Medicare  will  pay  its 
share  of  those  expenses.  This  rule  does 
not  signify  a  change  in  policy  but, 
rather,  incorporates  into  the  regulations 
Medicare's  longstanding  policy 
regarding  the  circumstances  under 
which  we  recognize,  for  the  purposes  of 
program  payment,  a  provider's  claim  for 
costs  for  which  it  has  not  actually 
expended  funds  during  the  current  cost 
reporting  period. 
EFFECnV€  DATE:  This  final  rule  is 
effective  July  27. 1995. 
FOR  FURTHER  MfORMATION  CONTACT:  John 
Eppinger.  (410)  966-4518. 

SUPPLEMENTARY  lNFORMATK)N: 

I.  Background 

Generally,  under  the  Medicare 
program,  health  care  providers  not 
subject  to  prospective  payment  are  paid 
for  the  reasonable  costs  of  the  covered 
items  and  services  they  furnish  to 
Medicare  beneficiaries.  This  policy 
pertains  to  all  services  furnished  by 
providers  other  than  inpatient  hospital 
services  (section  1886(d)  of  the  Social 
Security  Act  (the  Act))  and  certain 
inpatient  routine  services  furnished  by 
skilled  nursing  facilities  choosing  to  be 
paid  on  a  prospective  payment  basis 
(section  1888(d)  of  the  Act.) 
Additionally,  there  are  other  limited 
services  not  paid  on  a  reasonable  cost 
basis,  to  which  this  policy  would  not 
apply.  Section  1861(v)(l)(A)  of  the  Act 
defines  reasonable  cost  as  the  cost 
actually  incurred,  excluding  any  cost 
unnecessary  in  the  efficient  delivery  of 
needed  health  services.  That  section  of 
the  Act  also  provides  that  reasonable 
costs  must  be  determined  in  accordance 


with  regulations  that  establish  the 
methods  to  be  used  and  the  items  to  be 
included  for  purposes  of  determining 
which  costs  are  allowable  for  various 
types  or  classes  of  institutions,  agencies, 
and  services.  In  addition,  section 
1861(v)(l)(A)  of  the  Act  specifies  that 
regulations  implementing  the  principles 
of  reasonable  cost  payment  may  provide 
for  the  use  of  different  methods  in 
different  circumstances.  Implementing 
regulations  at  42  CFR  413.24  establish 
the  methods  to  be  used  and  the 
adequacy  of  data  needed  to  determine 
reasonable  costs  for  various  types  or 
classes  of  institutions,  agencies,  and 
services. 

Section  413.24(a)  requires  providers 
receiving  payment  on  the  basis  of 
reasonable  cost  to  maintain  financial 
records  and  statistical  data  sufficient  for 
the  proper  determinatioB  of  costs 
payable  under  the  program  and  for 
verification  of  costs  by  qualified 
auditors.  The  cost  data  are  required  to 
be  based  on  an  approved  method  of  cost 
finding  and  on  the  accrual  basis  of 
accounting.  Currently,  §  413.24(b)(2) 
provides  that  under  the  accrual  basis  of 
accounting,  revenue  is  reported  in  the 
period  in  which  it  is  earned,  regardless 
of  when  it  is  collected,  and  expenses  are 
reported  in  the  period  in  which  they  are 
incurred,  regardless  of  when  they  are 
paid. 

As  explained  in  the  October  9, 1991 
proposed  rule  (56  FR  50834),  under  the 
current  definition  of  the  accrual  basis  of 
accounting,  some  providers  have 
claimed  costs  without  evidence  of 
having  incurred  actual  expenditures  or 
the  assurance  that  liabilities  associated 
with  accrued  costs  will  ever  be  fully 
liquidated  through  an  actual 
expenditure  of  funds.  For  example, 
under  the  terms  of  some  provider 
employment  contracts,  nonprobationary 
employees  are  entitled  to  accumulate  a 
certain  number  of  sick  leave  days 
annually  and  carry  forward  a  maximum 
accumulated  amount  of  unused  sick 
leave  time.  These  sick  leave  days  are 
typically  vested  (although  not  funded) 
but  nevertheless  are  subject  to  forfeiture. 
That  is,  unused  accumulated  sick  leave 
days  are  subject  to  redemption  for  cash 
if  the  employee  retires,  resigns,  or  is 
discharged  in  good  standing,  but  may  be 
forfeited  if  the  employee  is  discharged 
for  cause.  In  the  latter  case,  under  the 
current  rule,  some  providers  have 
sought  Medicare  payment  for  sick  leave 
days  for  which  the  provider  never 
became  liable. 

As  a  result  of  the  lack  of  clarification 
in  the  regulations  regarding  Medicare 
payment  for  certain  accrued  costs,  the 
Medicare  program  has  settled 
approximately  $4.0  million  worth  of 


accrued  costs  in  sick  leave.  FICA  taxes, 
deferred  compensation,  and  unpaid 
mortgage  interest  expense  cases.  We 
believe  that  a  clarification  to  the 
regulations  to  incorporate  longstanding 
Medicare  policy  regarding  timely 
liquidation  of  liabilities  associated  with 
these  accrued  costs  will  minimiee  the 
unwarranted  payment  of  Federal  funds. 
That  is,  the  regulations  will  clarify  that 
in  cases  in  which  a  provider  does  not 
timely  liquidate  the  liabilities.  Medicare 
recovers  its  payment  for  the  accrued 
costs  claimed  by  the  provider. 

As  discussed  in  the  proposed  rule,  an 
alternative  would  be  to  forego 
incorporating  in  regulations  our  policy 
regarding  the  circumstances  under 
which  Medicare  accepts  a  provider's 
claim  for  costs  for  which  it  has  not 
actually  expended  funds  during  the 
current  reporting  period. 

However,  without  a  change  to  the 
regulations,  some  providers  would 
believe  that,  for  Medicare  purposes, 
they  could  continue  to  rely  solely  upon 
the  generic  definition  of  the  accrual 
basis  of  accounting,  whereby  revenue  is 
reported  in  the  period  it  is  earned, 
regardless  of  when  it  is  collected,  and 
expenses  are  reported  in  the  period  in 
which  they  are  incurred,  regardless  of 
when  they  are  paid.  HCFA  would  have 
to  continue  to  defend  the  policy  without 
specific  support  in  the  regulations.  To 
the  extent  that  challenges  to  this  policy 
were  successful,  we  would  be  forced  to 
pay  currently  for  accrued  liabilities  that 
either  may  not  be  liquidated  timely  or 
may  never  be  liquidated.  Although  we 
believe  that,  in  light  of  the  recent 
decision  of  the  United  States  Supreme 
Court  in  Shalala  v.  Guernsey  Memorial 
Hosp..  115  S.  Ct.  1232  (1995),  the 
Ukelihood  of  successful  challenges  has 
decreased,  we  believe  it  is  appropriate 
to  publish  these  regulations  to  avoid  any 
confusion  regarding  the  policy. 
In  summary,  despite  the  clear 
statements  of  Medicare  payment 
principles  found  in  Medicare  manuals 
(for  example,  section  2305  of  the 
Provider  Reimbursement  Manual),  the 
lack  of  clarification  to  the  regulations 
continues  to  impair  HCFA's  ability  to 
defend  against  challenges  to  the 
regulations  for  accrued  costs  of  sick  pay, 
vacation  pay,  FICA  and  other  payroll 
taxes,  owners'  compensation,  deferred 
compensation,  pension  plans,  nonpaid 
workers'  services,  and  unpaid  mortgage 
interest,  as  well  as  other  accrued  costs. 
The  end  result,  to  the  extent  that  HCFA 
cannot  defend  challenges  to  the  policy, 
is  that  the  Medicare  program  makes 
payments  for  costs  not  incurred  by 
providers,  in  violation  of  section 
1861(v)(l)(A)  of  the  Act. 


n.  Sununary  of  Proposed  Rule 

On  October  9, 1991,  we  published  a 
proposed  rule  (56  FR  50834)  to  revise 
§  413.24  by  adding  a  new  paragraph  to 
describe  the  conditions  under  which 
certain  accrued  costs  would  be 
recognized  for  purposes  of  Medicare 
payment.  Our  intention  in  specifying 
these  conditions  was  not  to  change 
policy.  Rather,  it  was  to  incorporate  into 
the  regulations  our  longstanding  policy 
on  the  timely  liquidation  of  liabilities, 
as  contained  in  sections  704.3,  704.5, 
906.4,  2140,  2144.8,  2144.9,  2146. 
2162.9,  and  2305  of  the  Provider 
Reimbursement  Manual.  Under  this 
longstanding  policy,  accrued  costs  are 
included  in  Medicare  allowable  costs  in 
the  year  of  accrual,  provided  the  related 
liabilities  are  liquidated  timely,  in 
accordance  with  the  liquidation 
requirements  for  the  particular  type  of 
accrued  cost.  If  the  liabilities  are  not 
liquidated  timely,  an  adjustment  is 
required  to  disallow  the  costs. 
Generally,  the  adjustment  is  made  in  the 
year  of  accrual  except  for  vacation  and 
all-inclusive  paid  days  off,  in  which 
case  the  adjustment  generally  is  made  in 
the  year  in  which  the  payment  for  the 
accrued  vacation  or  all-inclusive  paid 
days  off  should  have  been  made.  (The 
Provider  Reimbursement  Manual 
provides  additional  instructions,  not 
incorporated  in  the  regulations, 
regarding  later  recognition,  if  any,  with 
respect  to  costs  associated  with 
liabilities  not  liquidated  in  accordance 
with  the  liquidation  of  liabilities 
requirements.) 

As  we  indicated  in  the  proposed  rule, 
we  believe  this  clarification  will 
significantly  contribute  to  the  uniform 
application  of  our  policies  concerning 
recognizing  accrued  costs  for  Medicare 
payment  and  will  preclude 
misinterpretation  of  the  policies  in  the 
future.  A  change  to  the  regulations  is 
necessary  to  ensure  that  providers  are 
paid  for  their  actual  costs  as  intended 
under  section  1861(v)(l)(A)  of  the  Act, 
and  42  CFR  413.9(c)(3),  which  state  that 
the  reasonable  cost  basis  of  payment 
contemplates  that  providers  of  services 
are  to  be  paid  the  actual  costs  of 
providing  quality  care. 

Accordingly,  in  order  for  accrued 
costs  to  be  recognized  for  Medicare 
payment,  we  proposed  that  the 
following  requirements  be  met  with 
respect  to  the  liquidation  of  liabilities: 

•  In  a  new  §413.24(c)(3)(i),  we 
proposed  that  a  short-term  liability 
generally  must  be  liquidated  within  1 
year  after  the  end  of  the  cost  reporting 
period  in  which  the  liability  is  incurred, 
with  an  exception  in  cases  in  which  the 
intermediary  is  furnished,  within  the  1- 


year  time  limit,  sufficient  written 
justification,  based  upon  documented 
evidence,  for  nonpayment.  An  extension 
not  to  exceed  3  years  beyond  the  end  of 
the  cost  reporting  year  in  which  the 
liability  was  incurred  could  be  granted 
for  good  cause. 

•  Inanew§413.24(c)(3)(ii),  we 
proposed  that  if  the  provider's  vacation 
policy  is  consistent  for  all  employees, 
we  would  require  that  payment  be  made 
within  the  period  provided  for  by  that 
policy.  If  the  provider's  vacation  policy 
is  not  consistent  for  all  employees,  we 
would  require  that  paynient  be  made 
within  2  years  after  the  close  of  the  cost 
reporting  period  in  which  the  liability  is 
accrued.  Under  this  paragraph,  we  also 
proposed  that  the  policy  applicable  to 
vacation  pay  also  would  apply  to  all- 
inclusive  paid  days  off  (for  example, 
total  time  off  in  a  given  period  for 
unspecified  occasions,  including  illness, 
vacations,  and  family  bereavement). 

•  Inanew§413.24{c)(3)(iii),  we 
proposed  that  if  sick  pay  is  vested  and 
funded  in  a  deferred  compensation 
plan,  liabilities  related  to  the 
contributions  to  the  fund  would  be 
Uquidated  in  accordance  with  the  policy 
stated  above  for  a  short-term  liabihty. 

^However,  if  the  sick  leave  plan  grants 
employees  the  right  to  demand  cash 
payment  for  unused  sick  leave  at  the 
end  of  each  year,  we  proposed  that  the 
sick  pay  be  includable  in  allowable 
costs,  without  funding,  in  the  cost 
reporting  period  when  it  is  earned. 

•  Inanew§413.24(c)(3)(iv),  with 
regard  to  compensation  of  owners  other 
than  sole  proprietors  and  partners  (that 
is,  employees,  officers  and  directors 
owning  stock  in  closely-held 
corporations  or  with  a  substantial 
ownership  or  equity  in  publicly-traded 
corporations,  and  certain  employees  of 
trusts),  we  proposed  that  any  related 
accrued  liability  be  liquidated  within  75 
days  after  the  close  of  the  cost  reporting 
period  in  which  the  liability  occurs. 

•  Inanew§413.24(c)(3)(v),  we 
proposed  that  obligations  incurred 
under  a  legally-enforceable  agreement  to 
remunerate  an  organization  of  nonfmid 
workers  be  discharged  no  later  than  the 
end  of  the  provider's  cost  reporting 
period  following  the  period  in  which 
the  services  were  furnished. 

•  In  a  new  §  413.24{c)(3)(vi),  we 
proposed  that  the  employer's  share  of 
FICA  and  other  payroll  taxes  that  the 
provider  becomes  obligated  to  remit  to 
governmental  agencies  may  be  included 
in  allowable  costs  only  during  the  cost 
reporting  period  in  which  payment, 
upon  which  the  tax  is  based,  is  actually 
made  to  the  employee.  For  example,  no 
legal  obligation  exists  for  the  provider- 
employer  to  pay  FICA  taxes  until  such 


time  as  the  employee  is  paid  and  the 
specific  amount  of  payroll  liabiUty  is 
known. 

•  In  a  new  §413.24(c)(3){vii).  we 
proposed  that  accrued  liabilities  related 
to  contributions  to  a  funded  deferred 
compensation  plan  must  be  liquidated 
in  accordance  with  the  policy  stated 
above  in  §413.24(c)(3)(i)  for  a  short- 
term  liability.  However,  if  the  plan  is 
not  funded,  reasonable  provider 
payments  made  to  employees  under 
deferred  comf>ensation  plans  would  be 
considered  an  allowable  cost  only 
during  the  cost  reporting  period  in 
which  actual  payment  is  made  to  the 
participating  employee. 

•  In  a  new  §413.24(c)(3)(viii),  we 
proposed  that  accrued  Uability  related 
to  contributions  under  a  self-insurance 
program  that  are  systematically  made  to 
a  funding  agency,  and  that  cover 
malpractice  and  comprehensive  general 
liability,  unemployment  compensation, 
workers'  compensation  insurance 
losses,  or  employee  health  benefits, 
must  be  liquidated  v^thin  75  days  after 
the  close  of  the  cost  reporting  period. 

m.  Discussion  of  Public  Coounents 

In  response  to  the  October  9,  1991 
proposed  rule,  we  received  17  timely 
items  of  correspondence.  The  comments 
were  submitted  by  eight  providers  or     ^ 
provider  associations,  two  trade 
associations,  five  consultants  or 
accounting  firms,  one  State,  and  one  law 
firm.  Our  responses  are  presented 
below: 

A.  General 

Comment:  Several  commenters  raised 
questions  regarding  the  relationship 
between  Medicare  payment  policy  and 
generally  accepted  accounting 
principles  (GAAP).  Some  commenters 
believe  that  the  proposed  rule  conflicts 
with  GAAP  and  that  HCFA  is  bound  to 
use  GAAP. 

Response»The  regulations  at 
§  413.24(a)  establish  the  general 
principle  that  cost  data  be  based  on  the 
accrual  basis  of  accounting,  a  concept 
also  integral  to  GAAP.  However, 
regarding  application  of  the  accrual 
basis  of  accounting.  Medicare  payment    , 
policy  does  not  always  follow  GAAP 
exactly  because  Medicare  payment 
policy  and  GAAP  have  different 
objectives.  Medicare's  objective  for  cost 
payment  purposes  is  to  pay  providers 
appropriately  for  the  reasonable  and 
proper  cost  of  furnishing  services  to 
Medicare  beneficiaries  in  a  specific 
fiscal  period.  On  the  other  hand,  the 
primary  goal  of  GAAP  is  the  full  and 
proper  presentation  of  accounting  data 
through  statements  and  reports. 
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Medicare's  longstanding  position  on 
the  relationship  between  Medicare 
payment  policy  and  GAAP  is  that  GAAP 
will  be  followed  only  in  cost  situations 
not  covered  by  the  Medicare  statute, 
regulations,  rulings,  manual  provisions, 
or  program  policy  [American  Medical 
Int'l  V.  Secretary  of  Health.  Educ,  and 
Welfare.  466  F.  Supp.  605.  624  n.21 
(D.D.C.  1979).  afpd  677  F.2d  118  (D.C. 
Cir.  1981)).  This  position  has  long  been 
stated  in  the  Foreword  to  the  Provider 
Reimbursement  Manual  and  elsewhere 
(41  Fed.  Reg.  46.  291-2  (Oct.  20. 1976)) 
and  is  consistent  with  the  Medicare 
statute. 

Section  1861(v)(l)(A)  requires  the 
Secretary,  in  defining  reasonable  cost,  to 
"consider,  among  other  things,  the 
principles  generally  applied  by  national 
organizations  or  established  prepayment 
organizations  (which  have  developed 
such  principles).*   *   *"  At  most,  the 
statute  requires  the  Secretary  to 
consider  certain  principles.  Moreover, 
the  principles  that  must  be  considered 
are  not  generally  accepted  accounting 
principles,  but  are  payment  principles 
developed  by  national  insurance  or 
prepayment  organizations  in  the  health 
services  sector.  Therefore,  we  disagree 
with  the  commenter's  belief  that  HCFA 
is  bound  to  use  GAAP  in  determining 
what  costs  are  allowable.  Instead. 
GAAP,  which  includes  accrual 
accounting,  is  used  by  providers  in 
maintaining  their  records  and  reporting 
their  costs.  When  reporting  their  costs, 
providers  register  their  trial  balance  in 
accordance  with  their  records  and 
subsequently  make  reclassification  and 
adjustments  to  the  trial  balance  in 
certain  situations  (for  example,  when 
Medicare  payment  policies  depart  from 
GAAP).  (See  section  2407  of  the 
Provider  Reimbursement  Manual.  Part 

n.) 

The  Supreme  Court  recently  upheld 
Medicare's  longstanding  position  on  the 
relationship  between  Medicare  Payment 
Policy  and  GAAP  in  Shalala  v. 
Guernsey  Memorial  Hosp..  115  S.  Ct. 
1232  (1995).  The  Court  agreed  that 
neither  the  Medicare  statute  nor  the 
regulations  (42  C.F.R.  §§413.20  and 
413.24)  mandate  Medicare  payment 
according  to  GAAP.  The  Court  also 
accepted  the  Secretary's  position  that 
the  regulations  require  only  that 
providers  use  GAAP  for  recordkeeping. 

Because  of  the  apparent  confusion 
regarding  the  relationship  between 
Medicare  payment  policy  and  GAAP, 
we  have  decided  to  move  the  provisions 
beginning  with  §  413.24(b)(3)  of  the 
proposed  rule  into  a  new  §  413.100, 
Special  Treatment  of  Certain  Accrued 
Costs,  in  42  CFR  Subpart  F,  Specific 
Categories  of  Costs.  We  believe  that 


leaving  these  payment  provisions  in 
§  413.24  of  Subpart  B.  Accounting 
Records  and  Reports,  which  does  not 
address  allowable  Medicare  costs, 
would  continue  to  create  confusion 
about  the  role  of  GAAP  in  determining 
whether  a  cost  is  allowable  under  the 
Medicare  program.  Leaving  the 
provisions  in  §  413.24  would  fail  to 
recognize  the  distinction  between  the 
role  of  GAAP  in  recordkeeping  and 
reporting,  where  providers  adhere  to 
GAAP  (including  accrual  accounting), 
and  the  role  of  GAAP  in  determining 
allowable  costs,  where  GAAP  applies 
only  if  there  is  no  Medicare  policy 
covering  the  cost  situation.  (See  section 
IV  of  this  preamble  for  a  crosswalk 
between  the  regulation  text  citations  for 
provisions  of  the  proposed  rule  and  the 
corresponding  provisions  of  the  final 

rtile.) 

Comment:  Some  commenters  ob)ectea 
to  the  establishment  of  time  limits  for 
the  Hquidation  of  an  accrued  liability 
since  such  time  limits  are  not  required 
under  GAAP.  One  commenter  asserted 
that  it  was  inefficient  to  require 
hospitals  to  follow  Medicare's  unique 
accrual  policies  when  all  other  users  of 
hospital  financial  statements  accept 
GAAP. 

Response:  The  fact  that  Medicare 
payment  policies  may  at  times  differ 
from  GAAP  is  neither  unusual  nor 
unintentional.  This  rule  is  a  case  in 
point.  We  recognize  that  the  accrual 
basis  of  accounting,  as  defined  in 
§  413.24(b)(2).  is  essential  for  the  proper 
reporting  of  costs.  However,  as  the 
commenters  pointed  out.  GAAP  does 
not  impose  time  limits  for  liquidating 
accrued  liabilities.  Time  limits  for 
liquidating  accrued  liabilities  are 
essential  to  ensure  that  Medicare 
recognizes  only  costs  associated  with  a 
liability  that  is  liquidated  timely 
through  an  actual  expenditure  of  funds. 
Medicare  policy  does  not  prevent  a 
provider  from  maintaining  its  books  and 
records  in  accordance  with  GAAP. 
Rather,  for  Medicare  purposes,  payment 
for  a  claimed  accrual  must  be  recovered 
if  the  accrual  is  not  timely  liquidated. 
Comment:  Some  commenters  stated 
that  they  opposed  the  proposal  because 
it  adds  to  the  burden  and  cost  to 
providers  without  any  demonstrated 
need  to  do  so.  while  providing  relatively 
small  benefit  to  HCFA. 

Response:  This  rule  should  not  add  to 
the  burden  and  costs  to  providers.  It 
merely  conforms  regulations  to  present 
policies  and  longstanding  practices 
regarding  the  circumstances  under 
which  Medicare  recognizes,  for 
purposes  of  program  payment,  a 
provider's  claim  for  costs  for  which  the 
provider  has  not  actually  expended 


funds  during  the  current  cost  reporting 
period.  It  does  not  require  changes  in 
reporting  or  recordkeeping. 

We  do  not  agree  that  this  rule 
provides  a  relatively  small  benefit  to 
HCFA.  Incorporation  in  the  regulations 
of  our  longstanding  policies  will  clarify 
that  Medicare  does  not  make  payment 
for  provider  expenses  for  which  the 
associated  liabilities  are  not  liquidated 

timely. 

Comment:  Several  commenters  stated 
that  the  proposed  rule  constituted  a 
policy  change,  rather  than  just  a 
codification  of  existing  policy.  They 
believe  that  the  proposed  changes  to  the 
regulations  improperly  deny  payment 
for  substantial  costs  incurred  in 
furnishing  services  to  Medicare 
beneficiaries.  They  opposed  any 
changes  to  the  existing  definition  of  the 
accrual  basis  of  accounting  in 
regulations  at  §  413.24(b)(2).  In  addition, 
some  commenters  stated  that  we  do  not 
have  authority  to  implement  changes  in 
Medicare  regulations  retroactively.  They 
believe  that  this  new  provision  may  not 
be  applied  to  services  provided  before 
the  effective  date  of  this  final  rule. 

Response:  This  final  rule  does  not 
implement  a  change  in  Medicare  policy. 
Rather,  it  incorporates  into  the 
regulations  our  longstanding  policy  on 
the  timely  liquidation  of  liabilities,  as 
contained  in  sections  704.3.  704.5. 
906.4.  2140.  2144.8.  2144.9,  2146, 
2162.9,  and  2305  of  the  Provider 
Reimbursement  Manual.  Accordingly, 
this  final  rule  does  not  represent  a 
retroactive  change  in  Medicare  payment 
policy.  Program  manuals  contain 
HCFA's  guidelines  for  implementing  the 
statute  and  regulations,  that  is,  on  how 
we  interpret  the  statute  and  regulations. 
Our  policy  guidehnes  on  the  timely 
liquidation  of  liabilities  have  been 
included  in  the  Provider 
Reimbursement  Manual  for  many  years. 
These  guidelines  are  now  being 
incorporated  into  the  Code  of  Federal 
Regulations,  as  of  the  prospective 
effective  date  of  this  final  rule. 

Comment:  One  commenter  believes 
the  proposed  rule  places  intermediaries 
in  the  role  of  "policemen"  to  determine 
whether  a  provider  is  a  "going 
concern". 

Response:  Under  this  rule,  providers 
simply  would  be  required  to  liquidate 
liabilities  timely  in  accordance  with  our 
longstanding  policies,  in  order  for  them 
to  be  allowable  costs  for  Medicare 
payment  purposes.  The  rule  adds  no 
new  requirements  regarding  whether  a 
provider  is  a  going  concern.  As  always, 
intermediaries  will  monitor  a  provider's 
furnishing  of  patient  care  services.  If  a 
provider  goes  out  of  business,  it  is  still 
necessary  for  the  provider  to  timely 


liquidate  liability  for  expenses  paid  by 
the  Medicare  program. 

Comment:  According  to  one 
commenter,  when  HCFA  implemented 
the  prospective  payment  system  for 
hospitals  in  1983,  we  stated  that  after 
capital  and  outpatient  cost 
reimbursement  were  folded  into  the 
prospective  payment  system,  the 
hospital  cost  reports  would  become 
obsolete  and  could  be  phased  out.  In 
light  of  this  statement,  the  commenter 
believes  that  the  cost  reporting  burden 
on  providers  should  not  be  expanded, 
and  objects  to  HCFA's  proposal  to 
expand  the  burden  of  cost  reporting  by 
no  longer  allowing  GAAP. 

Response:  Section  1886(f)  of  the  Act 
requires  the  Secretary  to  maintain  a 
system  of  cost  reporting  for  hospitals 
receiving  payments  under  the 
prospective  payment  system.  Thus,  the 
submission  of  cost  reports  continues  to 
be  a  statutory  requirement.  Moreover, 
even  if  cost  reporting  were  not 
necessary  for  prospective  payment 
purposes,  cost  reporting  continues  to  be 
required  to  determine  Medicare 
payment  for  outpatient  services  in 
prospective  payment  hospitals  and  for 
services  in  other  types  of  providers. 

We  are  not  expanding  the  burden  of 
cost  reporting.  Providers  have  always 
been  required  to  maintain  sufficient 
financial  records  and  statistical  data  of 
costs  payable  under  the  program 
(§  413.20(a)).  This  rule  simply  codifies 
in  the  regulations  Medicare's 
longstanding  policy  regarding  the 
timing  of  payment  for  accrued  costs  by 
requiring  timely  liquidation  of  liabilities 
in  order  to  receive  Medicare  payment. 
This  policy  is  intended  to  prevent  the 
outlay  of  Federal  trust  funds  before  they 
are  needed  to  pay  the  costs  of  providers' 
actual  expenditures.  It  does  not  require 
changes  in  reporting  or  recordkeeping 
and.  therefore,  does  not  expand  the 
burden  of  cost  reporting. 

Comment:  One  commenter  stated  that 
the  proposed  rule  conflicts  with  the 
requirements  of  the  Medicare  law  and 
regulations,  and  noted  that  HCFA  has 
recognized  that  the  Medicare  law 
requires  it  to  determine  payment  in 
accordance  with  standardized 
accounting  practices  widely  accepted  in 
the  hospital  and  related  fields. 
Furthermore,  the  commenter  pointed 
out  that,  in  National  Medical 
Enterprises  v.  Bowen,  851  F.  2d  291,  294 
(9th  Cir.  1988),  the  United  States  Court 
of  Appeals  for  the  Ninth  Circuit 
concluded  that  the  accounting  standards 
used  by  hospitals  to  calculate  and 
record  costs  are  integral  parts  of 
Medicare  regulations  regarding  what  is 
a  reasonable  cost  under  Medicare. 


Response:  The  rule  implements 
already  existing  policy.  We  believe  it 
does  not  conflict  with  the  authority  in 
the  law  or  the  regulations  that 
implement  the  law.  On  the  contrary, 
section  1861(v)(l)(A)  of  the  Act  defines 
reasonable  cost  as  cost  actually 
incurred,  and  states  that  reasonable 
costs  shall  be  determined  in  accordance 
with  regulations.  Thus,  the  Secretary 
has  broad  discretion  to  define 
reasonable  cost  by  regulation. 

We  are  aware  of  the  court's  decision 
in  National  Medical  Enterprises 
regarding  the  applicability  of  accepted 
accounting  standards  (such  as  GAAP)  in 
determining  reasonable  cost  under 
Medicare.  However,  National  Medical 
Enterprises  does  not  hold  that  generally 
accepted  accounting  principles 
supersede  explicit  Medicare 
instructions  stated  in  the  regulations. 
GAAP  is  important  to  a  provider  in 
maintaining  its  books  and  records  and  is 
relevant  to  the  determination  of 
Medicare  payment  when  there  is  no 
Medicare  policy  on  point.  However,  as 
discussed  in  our  response  to  an  earlier 
comment,  GAAP  and  Medicare  payment 
policy  have  different  purposes.  Unlike 
GAAP,  which  is  intended  to  be  used  to 
present  the  financial  position  of  an 
organization.  Medicare  policy 
specifically  deals  with  paying  providers 
for  costs  incurred  in  furnishing  care  to 
Medicare  beneficiaries.  For  payment 
purposes,  the  Medicare  Trust  Funds 
should  not  be  required  to  pay  a  provider 
for  costs  associated  with  liabilities  that 
are  not  liquidated  timely.  Thus,  we  do 
not  believe  that  Mediciu^  policy  must 
fully  incorporate  GAAP.  To  the  extent 
that  the  National  Medical  Enterprises 
case  differs  with  our  policy  on  GAAP, 
we  believe  that  case  is  inconsistent  with 
the  decision  of  the  Supreqpe  Coiut  in 
Shalala  v.  Guernsey  Memorial  Hosp., 
115  S.  Ct.  1232  (1995).  (We  note  that  we 
are  developing  a  notice  of  proposed 
rulemaking  to  clarify  the  general 
applicability  of  GAAP  to  Medicare 
payment  policy.) 

Comment:  One  commenter  asserted 
that  HCFA's  purpose  in  proposing  the 
rule  change  is  solely  financial.  The 
commenter  stated  further  that  courts 
have  held  that  HCFA  may  not  create  an 
interpretation  of  the  Medicare  statute  or 
regulations  simply  as  a  means  of  saving 
money  [Villa  View  Community  Hospital, 
Inc.  v.  Heckler.  720  F.  2d  1086, 1094 
(9th  Cir.  1983)). 

Response:  "The  primary  purpose  of  the 
rule  is  to  codify  in  regulations 
longstanding  policy  precluding 
Medicare  payment  for  otherwise 
allowable  costs  in  cases  in  which  a 
provider  has  not  liquidated  timely  the 
liability  associated  with  the  expense. 


For  HCFA  not  to  recover  its  payment  for 
a  cost  accrued  by  a  provider  when  the 
provider  fails  to  make  an  expenditure  to 
liquidate  timely  its  liabilify  on  an 
obligation  is  not  appropriate.  In  effect, 
the  provider  would  be  paid  by  Medicare 
for  an  expense  for  which  it  has  had  no 
outlay  of  funds,  which  is  not  consistent 
Mdth  the  law.  TTius,  this  rule  does  not 
constitute  an  interpretation  of  Medicare 
statute  or  regulations  simply  designed  to 
save  money,  and,  therefore,  it  is  not  in 
conflict  with  the  reasoning  of  Villa  View 
Community  Hospital. 

Comment:  Several  commenters  stated 
that  the  proposal  violates  principles  of 
accrual  accounting  and  would  force  an 
already  over-regulated  industry  to 
maintain  two  sets  of  books.  They  also 
alleged  that  provider  costs  would 
escalate  dramatically  as  a  result  of 
providers  being  forced  to  spend  untold 
hours  converting  to  cash  basis 
accounting. 

Response:  This  change  does  not 
violate  the  principles  of  accrual 
accounting;  rather,  it  provides  time 
limitations  by  which  liabihties  must  be 
liquidated  in  order  to  receive  Medicare 
p>ayment  for  the  year  of  accrual. 
Providers  initially  record  their  costs  in 
their  books  and  records  in  accordance 
with  GAAP  and,  subsequently,  make 
necessary  reclassifications  and 
adjustments  in  their  Medicare  cost 
reports  to  conform  with  Medicare 
poUcy.  The  incorporation  into 
regulations  of  already- functioning  time 
limitations  related  to  accrued  costs 
would  not  change  providers'  established 
accounting  systems  or  their  preparation 
of  Medicare  cost  reports.  Therefore,  a 
provider  would  not  have  to  maintain 
two  sets  of  books  to  comply  with  this 
regulation,  nor  would  the  regulations 
require  conversion  to  cash  basis 
accounting. 

Comment:  One  commenter  stated  that 
the  proposed  change  will  prove  to  be 
detrimental  to  providers  due  to  the  wide 
variety  of  possible  interpretations  by 
fiscal  intermediaries. 

Response:  We  believe  that  the 
commenter's  contention  that  this  rule 
raises  the  possibility  of  a  wide  variety 
of  interpretations  by  fiscal 
intermediaries  is  unfounded.  The 
purpose  of  the  rule  is  to  avoid  this 
possibilify  by  explicitly  setting  forth  in 
regulations  longstanding  policy  that 
mandates  specific  time  frames  for 
liquidation  of  liabilities. 

Comment:  One  commenter  suggested 
that  we  include  in  the  final  rule 
examples  of  workers'  compensation 
plans  structured  to  lend  themselves  to 
unwarranted  payment  of  Federal  funds, 
for  example.  (1)  situations  in  which  a 
provider's  workers'  compensation 
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insurance  premium  payments  are 
funneled  back  to  a  reinsurer  related  to 
the  provider,  or  (2)  situations  in  which 
a  provider  may  have  the  option  of 
paying  less  than  the  insurance  premium 
billed  to  it  (that  is,  claim  an  accrual  for 
the  billed  premium  but  eventually  pay 
the  insurer  a  smaller  amount).  The 
commenter  felt  the  regulations  should 
be  clear  that  a  provider's  costs  are 
payable  only  to  the  extent  that  the 
provider  has  actually  paid  a  premium. 

Response:  We  have  chosen  not  to 
incorporate  the  commenter's  examples 
in  the  regulations.  However,  we  agree 
that  Medicare  cannot  properly  pay  a 
provider  unless  the  provider  has 
actually  incurred  a  cost.  In  the  first 
example,  the  provider's  intermediary 
must  examine  the  situation  of  an  insurer 
reinsuring  with  a  party  related  to  the 
provider.  To  the  extent  the  intermediary 
determines  the  provider's  premiums  are 
unnecessarily  or  improperly  funneled 
back  to  a  p>arty  related  to  the  provider, 
the  premiums  would  be  unallowable.  In 
the  second  example,  to  the  extent  that 
a  provider  does  not  fully  liquidate  its 
accrual,  that  portion  of  the  accrual 
would  be  unallowable. 

Comment:  One  commenter  took 
exception  to  the  proposal's  claim  that 
no  additional  information  collection 
requirements  would  be  imposed  as  a 
result  of  the  proposed  changes  to  the 
regulations.  The  commenter  stated  that 
the  requirement  that  unfunded  deferred 
compensation  (for  example)  be  an 
allowable  cost  only  during  the  period  in 
which  actual  payment  was  made  to  the 
employee  would  necessitate  additional 
recordkeeping  by  providers  who  must 
convert  their  financial  reporting 
systems. 

Response:  Medicare  policy  for 
unfunded  deferred  compensation  plans 
remains  unchanged.  If  deferred 
compensation  is  unfunded.  Section 
2140.2  of  the  Provider  Reimbursement 
Manual  has  long  indicated  that  the 
provider  does  not  claim  an  expense 
until  actual  payment  is  made  to  the 
employee  (or  accrued  and  liquidated 
timely).  Any  necessary  recordkeeping 
should  already  be  in  place  to  comply 
with  existing  policy.  No  new  or 
additional  recordkeeping  would  be 
required  under  this  rule. 

Comment:  One  commenter  believes 
the  proposal  addressed  a  concern  with 
over-accrual  of  costs  but  failed  to 
provide  for  under-accrual  of  costs.  The 
commenter  indicated  that  if  payment 
subsequent  to  filing  the  cost  report 
exceeds  the  accrual,  there  is  no  ready 
mechanism  to  correct  the  under-accrued 
costs  and  to  obtain  proper  payment. 
Similarly,  the  rule  should  be  clarified  to 
allow  the  provider  to  increase  its 


interest  expense  in  a  situation  in  which 
accrued  investment  income  is  offset 
against  interest  costs  but  payment  is  not 
subsequently  received. 

Response:  If  the  amount  actually 
expended  is  greater  than  the  accrual,  the 
excess  amount  may  be  treated  as  paid 
on  a  cash  basis.  Similarly,  if  the  amount 
of  investment  income  actually  realized 
is  less  than  the  amount  of  the  accrual, 
the  amount  received  serves  as  the  basis 
for  making  an  appropriate  adjustment 
(that  is,  to  allow  additional  interest 

expense). 

Comment:  One  commenter  stated  that 
if  this  rule  were  adopted,  providers 
would  incur  costs  in  treating  Medicare 
patients  that  would  not  be  paid  by 
Medicare,  thus  forcing  providers  to  shift 
incurred  costs  to  other  patients.  The 
commenter  noted  that  such  cost  shifting 
is  prohibited  by  section  1861(v)(l)(A)  of 

the  Act. 

Response:  In  accordance  with  our 
policy  involving  the  accrual  basis  of 
accounting.  Medicare  has  always  paid  a 
provider  for  incurred  costs  for  which 
the  related  liability  has  been  properly 
accrued,  even  though  the  provider  has 
not  transferred  actual  assets  to  satisfy  its 
obligation.  That  is.  Medicare,  through 
interim  payments  and  eventually 
through  the  cost  report  settlement 
process,  has  paid  its  share  of  the  cost 
even  though  the  provider  in  some  cases 
has  not  yet  expended  any  funds.  To  the 
extent  that  Medicare  pays  before  the 
provider  expends  funds.  Medicare  has 
made  an  advance  payment  for  the  cost. 
The  purpose  of  this  rule  is  to  recover 
Medicare's  payment  after  permitting  the 
provider  a  reasonable  period  of  time  in 
which  to  liquidate  its  obhgation,  if 
liquidation  has  not  occurred  within  the 
required  time  period.  To  recover 
Medicare  payments  for  costs  for  which 
the  provider  has  not  timely  liquidated 
its  obligation  does  not  shift  incurred 
costs  to  non-Medicare  patients. 

Comment:  One  commenter  stated  that 
the  rule  should  be  clarified  to  reflect 
that  providers  are  entitled  to  be  paid  for 
the  current  period's  amortized  portion 
of  costs  that  are  not  liquidated  within  1 
year,  such  as  bond  discount  or  bond 
issue  costs. 

Response:  We  do  not  agree  that 
clarification  is  necessary.  The  regulation 
addresses  costs  for  which  liabilities  are- 
incurred  and  must  be  liquidated  timely 
in  order  to  receive  Medicare  payment 
for  the  year  of  accrual.  It  is  not  intended 
to  apply  to  the  current  year's  amortized 
portion  of  costs,  which  do  not  require 
current  liquidation. 

Comment:  One  commenter  believed 
that  the  savings  to  the  program  cited  in 
the  proposed  rule  are  suspect  because  in 
the  vast  majority  of  cases  for  the  items 


in  question,  payment  to  the  provider 
merely  will  be  deferred  to  a  later  period. 
Therefore,  a  savings  to  the  government 
would  not  be  permanent. 

Response:  We  did  not  identify  any 
"savings"  in  the  proposed  rule.  Rather, 
we  stated  that  the  lack  of  clarification  in 
the  regulations  involving  the  accrual 
basis  of  accounting  forced  the  Medicare 
program  to  settle  cases  involving 
accrued  sick  leave,  PICA  taxes,  deferred 
compensation,  and  unpaid  mortgage 
interest.  We  indicated  our  belief  that 
without  a  change  to  the  regulations,  the 
Medicare  program  could  be  forced  to 
pay  additional  amounts  of  accrued 
liabilities  even  though  providers  may 
not  liquidate  the  liabilities  on  a  current 
(that  is.  timely)  basis. 

This  rule  will  resuU  in  a  clearer 
statement  in  the  regulations  of  our 
policy  precluding  Medicare  payment  for 
expenses  in  a  cost  reporting  period  for 
which  the  associated  liability  is  not 
liquidated  timely.  If  the  liability  is  not 
liquidated  timely,  Medicare  will  recover 
payment  it  made  for  the  year  of  accrual. 
(Generally,  recovery  is  applicable  to  the 
actual  year  of  accrual,  although  it  could 
apply  to  a  later  period  in  some  cases, 
such  as  for  vacation  pay.)  Should  the 
liability  thereafter  be  liquidated  and  our 
poUcy  provides  for  Medicare  payment 
in  that  subsequent  period,  there  will  be 
a  Medicare  outlay  for  that  period.  In 
cases  in  which  the  liability  is  never 
liquidated.  Medicare  does  not  share  in 
the  cost,  in  the  current  period  or  a  later 
period. 

8.  Self-Insurance 

Comment:  Some  commenters  noted 
that  under  the  proposal,  self-insurance 
program  costs  would  have  to  be  paid 
within  75  days  after  the  close  of  the  cost 
reporting  period.  They  suggested  that 
we  modify  the  proposed  change  to  allow 
program  payment  in  the  cost  reporting 
period  in  which  the  provider  incurs  the 
cost,  provided  that  payment  by  the 
provider  is  made  within  the  timeframes 
specified  in  the  provider's  self- 
insurance  funding  plan. 

Response:  The  commenter  suggests 
that  the  program  should  recognize  a 
provider's  own  established  time  frames 
in  liquidating  liabilities  for 
contributions  to  a  self-insurance  fund. 
This  would  defeat  the  purpose  of  the 
rule,  which  requires  a  consistent  time 
frame  to  be  used  by  all  providers,  in 
accordance  with  longstanding  program 
policy. 

Comment:  One  commenter  stated  that 
the  proposed  rule  was  not  clear  as  to 
Medicare's  policy  in  cases  in  which  a 
self-insurer  provides  advance  funding 
under  State  law,  and  the  account  is 


maintained  and  administered  by  the 
provider. 

Response:  By  definition,  self- 
insurance  is  a  means  whereby  a 
provider  undertakes  the  risk  of 
protecting  itself  against  anticipated 
liabilities  by  providing  equivalent  funds 
to  liquidate  those  liabilities.  In  order  for 
the  contributions  to  a  self-insurance 
fund  to  be  recognized  under  Medicare, 
the  self-insurance  fund  must  be 
established  with  an  independent 
fiduciary  such  as  a  bank,  a  trust 
company,  or  a  private  benefit 
administrator.  In  the  case  of  a  State  or 
local  governmental  provider  or  pool,  the 
State  in  which  the  provider  or  pool  is 
located  may  act  as  a  fiduciary.  In  either 
case,  section  2162.7  of  the  Provider 
Reimbursement  Manual  sets  forth 
stringent  criteria  that  must  be  met  in 
order  to  gain  program  recognition  as  a 
self-insurance  fund.  These  criteria  are 
designed  to  ensure  the  soundness  and 
independent  integrity  of  the  fund.  The 
situation  alluded  to.  in  which  the 
account  is  maintained  and  administered 
by  the  provider,  would  not  qualify. 

C.  All-Inclusive  Paid  Days  Off 

Comment:  One  commenter  suggested 
that  we  modify  the  proposal  to  allow  for 
differences  in  benefit  plans  across 
entities  within  a  company.  In  some  of 
the  provider's  facilities,  according  to  the 
commenter,  the  benefit  plan  permits 
employees  to  accrue  leave  or  payment 
in  lieu  of  leave  for  any  combination  of 
types  of  leave,  with  some  employees 
accruing  leave  over  an  extended  period 
of  time.  The  commenter  heHeves  that 
the  proposal  creates  discrimination 
among  employees  even  when  the 
different  plans  do  not,  and  that  the 
proposed  change  may  cause  companies 
to  remove  the  flexibility  and  control  that 
employees  currently  have  over  their 
benefit  plans. 

Response:  Our  intent  is  not  to  remove 
the  flexibility  a  provider's  employees 
may  have  over  their  benefit  plans.  If  a 
provider's  vacation  policy  or  its  all- 
inclusive  paid  days  off  policy  is 
consistent  among  all  employees, 
liquidation  of  the  liability  is  not  limited 
by  the  proposal.  The  accrued  costs  of 
benefits  in  the  period  earned  remain 
costs  of  that  period  provided  that 
liquidation  of  the  benefits  is  made 
within  the  period  provided  for  by  the 
provider's  policy.  Consistent 
application  under  a  policy  may  provide 
for  increased  benefits  based  on  years  of 
service,  provided  it  applies  in  the  same 
manner  to  all  employees. 

We  believe  that  consistent  application 
of  the  provider's  policy  ensures  that  an 
employee  actually  takes  the  vacation  or 


all-inclusive  paid  days  off  benefits  for 
the  costs  that  are  claimed. 

D.  Short-Term  Liability 

Comment:  One  commenter  beHeves 
that  if  consistency  and  assurance  of 
payment  for  actual  costs  are  the  goals, 
it  is  inappropriate  to  allow  a  3-year 
extension  for  "good  cause"  for  payment 
of  short-term  liabilities.  The  commenter 
views  such  a  determination  as  being 
highly  subjective  and  largely  dependent 
upon  the  good  will  of  the  fiscal 
intermediary.  Instead,  the  commenter 
suggested  that  we  allow  liquidation  of 
liabilities  consistent  with  GAAP  and  in 
conformity  with  existing  provider 
agreements  and  policies  regardless  of 
whether  those  policies  coves  accrued 
benefits,  self- insurance,  or  deferred 
compensation  payments. 

Response:  We  do  not  agree  with  the 
commenter's  suggestion  to  allow 
liquidation  of  liabilities  in  accordance 
with  GAAP  and  in  conformity  with 
existing  provider  agreements  and 
policies.  The  purpose  of  the  regulation 
is  to  assure  that  Medicare  recognizes 
only  costs  associated  with  a  bability 
that  is  timely  liquidated  through  an 
actual  expenditure  of  funds.  GAAP  does 
not  offer  this  assurance  for  Medicare. 

Although  the  end  of  the  year 
followingthe  year  of  accrual  permits 
adequate  time  fcM*  timely  liquidation  of 
liabilities  in  the  vast  majority  of  cases, 
we  believe  that  an  extension  of  up  to  2 
additional  years  is  appropriate  if  a 
provider  can  support  its  need  for 
additional  time  in  accordance  with 
instructions  in  the  Provider 
Reimbursement  Manual.  We  do  not 
beUeve  the  granting  of  an  extension  is 
subjective  or  dependent  on  the  goodwill 
of  the  intermediary. 

Comment:  One  commenter  suggested 
that  we  clarify  that  if  short-term 
liabilities  are  the  subject  of  dispute  or 
litigation,  they  need  not  be  discharged 
within  1  or  even  3  years. 

Response:  Even  in  disputed  cases  or 
cases  that  are  in  litigation,  our  policy  on 
the  timely  liquidation  of  liabilities  still 
applies.  The  poHcy  does  not 
disadvantage  a  provider  evert  if  the 
liability  is  not  discharged  within  1  year, 
or  up  to  3  years  in  the  case  of  an 
extension  granted  by  the  intermediary 
for  cause.  While  the  cost  cannot  be  paid 
by  Medicare  in  the  year  of  accrual  in  the 
absence  of  timely  liquidation  of  the 
liability,  the  cost  can  be  claimed  in  the 
cost  reporting  period  when  the 
liquidation  of  the  liability  occurs,  that 
is.  when  an  actual  expenditure  takes 
place,  as  currently  described  in  section 
2305  of  the  Provider  Reimbursement 
Manual. 


Comment:  One  commenter  suggested 
that  we  permit  providers  terminated 
from  Medicare  to  obtain  payment  for  all 
properly  accrued  costs  incurred  during 
their  final  cost  reporting  period 
(together  with  costs  inciirred  after 
termination  authorized  under  section 
2176  of  the  Provider  Reimbursement 
Manual). 

Response:  All  properly  accrued 
allowable  costs  are  recognized  for  a 
provider  that  is  tenninating  from  the 
Medicare  program.  However,  the  rules 
for  liquidation  of  liabiUties  contained  in 
the  proposed  regulation  continue  to 
apply.  That  is,  although  a  provider  is 
terminating,  the  intermediary  must  still 
assure  that  the  liability  is  timely 
liquidated. 

Comment:  One  commenter  suggested 
that  the  final  rule  should  explicitly 
provide  that  the  regulations  are 
intended  to  address  only  short-term 
liabilities,  that  is,  amounts  normally 
paid  within  1  year  of  the  date  the  cost 
report  is  filed,  and  not  the  discharge  of 
long-term  liabilities. 

Response:  In  this  final  rule,  we  have 
revised  §  413.24(c)(3)(i)  of  the  proposed 
rule  (now  §  413.100(c)(2)(i))  to  provide 
that  short-terra  liabilities  include  the 
current  portion  of  long-term  habilities, 
such  as  the  mortgage  interest  due  to  be 
paid  in  the  current  year.  That  is.  the 
portion  of  a  long-term  liability  due  in 
the  current  year  is  a  short-term  liability 
for  the  year.  Section  413.100(c)(2)(i)  of 
this  rule  does  not  apply  to  portions  of 
long-term  liabilities  due  in  future 
periods. 

E.  Compensation  of  Owners 

Comment:  One  commenter  stated  that 
the  proposed  rule  appears  to  indicate 
that  the  liability  must  be  liquidated  in 
the  form  of  cash  within  75  days  after  the 
close  of  the  cost  reporting  period.  The 
commenter  noted  that  section  906.4  of 
the  Provider  Reimbursement  Manual 
recognizes  a  promissory  note  as 
liquidation  and  recommended  that  the 
language  in  the  regulations  should  be 
consistent  with  that  in  the  Provider 
Reimbursement  Manual.  Another 
commenter  stated  that  if  we  intend  to 
propose  more  restrictive  requirements 
on  compensation  of  OMrners,  we  should 
also  specifically  provide  in  regulations 
that  the  issuance  of  an  enforceable  note 
to  the  owner  for  the  amount  of 
compensation  should  constitute 
liquidation  of  the  accrued  liability. 

Response:  The  proposed  rule  stated 
simply  that  liquidation  of  an  owner's 
compensation  accrual  must  occur 
within  75  days  after  the  close  of  the  cost 
reporting  period  in  which  the  liability 
occurs.  We  do  not  plan  to  specify  in  the 
regulations  the  manner  of  liquidation. 
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but  rather  have  chosen  to  continue  to 
address  those  specifics  in  the  Provider 
Reimbursement  Manual.  Therefore,  the 
proposed  regulation  did  not  provide  a 
more  restrictive  liquidation  policy  than 
existing  policy  in  ^e  Provider 
Reimbursement  Manual. 

However,  we  intend  to  revise  section 
906.4  of  the  Provider  Reimbursement 
Manual  to  deny  recognition  of  the 
liquidation  of  liabilities  by  use  of  a 
promissory  note  without  the  actual 
transfer  of  assets  writhin  75  days  of  the 
close  of  the  cost  reporting  period. 
Revised  section  906.4  then  will  be 
consistent  with  instructions  in  section 
2305  of  the  Provider  Reimbursement 
Manual  concerning  requirements  for 
liquidating  liabilities.  Those 
instructions  (albeit  with  different  time 
limitations)  require  that  a  liability 
actually  be  liquidated  by  the  end  of  the 
appropriate  time  period,  rather  than 
being  extended  by  way  of  another 
liability,  for  example,  a  promissory  note. 

F.  PICA  and  Other  Payroll  Taxes 

Comment:  One  commenter  asserted 
that  accrual  of  employer-related  PICA 
liabilities  is  clearly  appropriate  under 
GAAP  as  well  as  under  §413. 24Cb)(2). 
and  that  HCFA  should  continue  to  allow 
recognition  of  these  costs  especially  as 
they  relate  to  the  accrual  of  year-end 
wages. 

Response:  We  believe  that  employer- 
related  PICA  taxes  should  be  accrued 
and  claimed  for  Medicare  payment  only 
in  the  period  in  which  actual  payment 
to  the  employee  is  made.  It  is  not  until 
that  point  that  the  liability  for  the 
employer-related  PICA  tax  is  incurred. 
Ck)mments:  One  commenter  pointed 
out  that  the  preamble  language  in  the 
proposed  rule  stated  that  PICA  and 
other  payroll  taxes  related  to  vacation 
pay  and  nonpaid  workers  would  be  paid 
only  in  the  period  in  which  payment  is 
actually  made  to  the  employee.  Yet.  the 
language  of  proposed  §  413.24(c)(3)(vi) 
indicated  that  all  PICA  and  payroll  taxes 
would  be  handled  in  the  same  way.  The 
commenter  suggested  that  we  clarify  the 
discrepancy  in  the  final  rule. 

Response:  Even  though  the  preamble 
language  for  the  proposed  rule 
specifically  addressed  only  payroll  taxes 
related  to  vacation  pay  and  nonpaid 
workers,  our  intent  was  to  prohibit  the 
accrual  and  claim  for  Medicare  payment 
of  such  taxes  for  all  types  of  payments 
until  the  period  in  which  payment  (on 
which  the  tax  is  based)  is  actually  made 
to  the  employee.  Thus,  as  the 
commenter  suggests,  and  as  the 
regulations  text  has  always  specified, 
this  policy  applies  to  all  PICA  and 
payroll  taxes. 


Comment:  Some  commenters  stated 
that  the  applicable  PICA  and  other 
payroll  taxes  should  be  accrued  during 
the  same  period  that  the  employee 
benefits  are  earned  and  accrued.  One 
commenter  stated  that  PICA  and  other 
payroll  accruals  apply  equally  to 
accrued  vacation,  holiday,  and  sick  pay 
benefits.  Another  commenter  suggested 
that  if  such  payments  are  not  made  to 
employees  in  subsequent  years. 
Medicare  may  recover  the  excess  cost  in 
subsequent  years. 

Response:  We  continue  to  believe  that 
such  taxes  should  not  be  accrued  and 
claimed  for  Medicare  payment  until  the 
period  in  which  actual  payment  to  the 
employees  is  made.  It  is  at  that  point 
that  the  liability  for  the  related  payroll 
taxes  is  incurred. 


G.  Sick  Pay 

Comment:  Regarding  the  sick  leave 
example  in  the  proposed  rule  (56  PR 
50835).  one  commenter  believes  that 
providers  would  not  typically  accrue  for 
forfeitable  sick  leave.  Even  if  providers 
do  so.  the  commenter  believes  that 
Medicare  could  avoid  payment  by 
requiring  forfeitures  to  be  offset  against 
subsequent  sick  pay  costs. 

Response:  We  agree  with  the 
commenter  that  providers  should  not 
accrue  forfeitable  sick  leave.  However, 
we  disagree  that  where  forfeitable  sick 
leave  is  accrued  and  claimed  for 
Medicare  payment,  Medicare  would 
avoid  payment  by  requiring  forfeitures 
to  be  offset  against  sick  pay  costs 
incurred  during  the  period  in  which  the 
forfeitures  occur.  Handling  forfeitable 
sick  leave  in  this  manner  would  result 
in  Medicare  recognizing  and  paying  for 
excessive  sick  leave  costs  up  imtil  the 
point  of  forfeiture. 

As  a  resuh  of  this  comment,  we  have 
made  two  revisions  to  this  final  rule. 
Pirst,  we  have  clarified  under 
§413.100(c)(2)(iii)(A)  that  if  sick  leave  is 
funded  in  a  deferred  compensation 
plan,  the  contributions  to  the  fund  must 
take  into  account  forfeitures.  Second,  if 
an  employee  has  the  right  to  demand 
cash  payment  at  the  end  of  the  year,  we 
believe  that  forfeitures  are  not  an  issue 
because  the  employee  has  earned  a 
nonforfeitable  right.  Accordingly,  we 
also  have  specified  under 
§413.100(c)(2)(iii)(B)  that  if  a  provider's 
sick  leave  plan  grants  employees  the 
nonforfeitable  right  to  demand  cash 
payment  for  unused  sick  leave  at  the 
end  of  each  year,  sick  pay  is  includable 
in  allowable  costs,  without  funding,  in 
the  cost  reporting  period  in  which  it  is 

earned. 

Comment:  One  commenter  asserted 
that  providers  should  not  be  financially 
disadvantaged  by  disallowance  of 


accrued  benefits  that  are  vested  but 
subject  to  forfeiture  clauses.  The 
commenter  stated  that  such  clauses  are 
financially  prudent  and  result  in  lower 
Medicare  program  costs. 

Response:  We  believe  the  commenter 
is  concerned  that  if  forfeitiu«s  are 
possible.  Medicare  would  not  recognize 
any  accrual  of  sick  leave.  On  the 
contrary,  as  discussed  in  the  response  to 
the  preceding  comment,  if  sick  leave  is 
funded  in  a  deferred  compensation 
plan,  the  contributions  to  the  fund  must 
take  into  account  forfeitures.  That  is,  the 
accrual  of  the  contributions  to  the 
deferred  compensation  fund  reflects 
anticipated  forfeitures.  However,  the 
issue  of  forfeitable  sick  leave  occurs 
only  in  the  context  of  contributions  to 
a  deferred  compensation  fund.  In  a 
situation  in  which  an  employee  has  the 
right  to  demand  cash  at  the  end  of  the 
year  for  unused  sick  leave,  the  employee 
has  earned  a  nonforfeitable  right.  In  all 
other  situations,  sick  pay  can  be  claimed 
for  Medicare  payment  only  on  a  cash 
basis  for  the  year  in  which  the  benefits 
are  paid;  therefore,  the  issue  of  accrual 
of  forfeitable  sick  leave  does  not  arise. 

In  proposing  to  incorporate 
Medicare's  policy  on  sick  leave  costs 
(contained  in  section  2144.8  of  the 
Provider  Reimbursement  Manual)  into 
the  regulations,  we  believe  it  was 
understood  that  sick  pay  costs  can  be 
claimed  for  payment  only  in  the  cost 
reporting  period  in  which  paid,  unless 
the  sick  leave  is  funded  in  a  deferred 
compensation  plan  or  unless  an 
employee  has  the  nonforfeitable  right  to 
demand  cash  at  the  end  of  the  year  for 
unused  sick  leave.  This  policy  has  been 
included  in  section  2144.8  for  many 
years.  Nevertheless,  we  have  revised  the 
regulations  by  specifying  under 
§  413.100(c)(2)(iii)(C)  that  sick  pay  costs 
can  be  claimed  only  on  a  cash  basis  if 
paid  on  any  bases  other  than  those  in 
§413.100(c)(2)(iii)  (A)  or  (B)  (that  is, 
through  a  funded  deferred 
compensation  plan,  or  in  situations  in 
which  the  sick  leave  plan  grants 
employees  the  nonforfeitable  right  to 
demand  cash  payment  for  unused  sick 
leave  at  the  end  of  each  year). 

Comment:  One  commenter  stated  that 
although  timing  differences  will  occur 
in  any  accrual  method  of  accounting,  in 
total,  the  program  is  not  overpaying 
since  any  overestimate  of  expenses  in 
one  year  is  offset  by  reduction  in 
accrued  expenses  in  a  subsequent 
period  when  the  sick  leave,  vacation, 
and  other  types  of  leave  are  determined 
to  be  overaccrued. 

Response:  The  purpose  of  the 
longstanding  policy  on  liquidation  of 
liabilities,  which  we  proposed  to 
incorporate  in  the  regulations,  is  to 


assure  that  a  provider  properly  claims 
costs  during  each  cost  reporting  period. 
Costs  claimed  during  a  period  for  which 
the  related  liability  may  never  be 
liquidated  result  in  overpayment  of  the 
costs  in  the  year  the  costs  are  claimed. 
Reduction  in  accrued  expenses  in  a 
subsequent  period  when  sick  leave  is 
determined  to  be  overaccrued  results  in 
Medicare's  recognizing  and  paying  for 
excessive  costs  up  until  the  point  when 
accrued  expenses  are  reduced  in  the 
subsequent  period. 

However,  in  the  case  of  vacation 
benefits,  we  are  incorporating  into  the 
regulations  the  policy  that  is  currently 
included  in  the  Provider 
Reimbursement  Manual  regarding 
liquidation  of  the  vacation  accrual.  In 
proposing  to  incorporate  the 
requirements  of  section  2146, 
Medicare's  policy  on  vacation'costs, 
into  the  regulations,  we  believe  it  was 
understood  that  if  payment  is  not  made 
within  the  required  time  period  or  if 
benefits  are  forfeited  by  the  employee, 
the  adjustment  to  disallow  the  cost  is 
made  in  the  current  period  (that  is.  the 
latest  year  in  which  payment  should 
have  been  made  or  the  year  in  which  the 
benefits  are  forfeited)  rather  than  in  the 
period  in  which  the  cost  was  accrued 
and  claimed  for  Medicare  payment. 
(However,  an  intermediary  may  choose 
to  require  adjustment  in  the  period  in 
which  the  cost  was  accrued  and  claimed 
for  Medicare  payment  if  the  cost  report 
for  that  period  is  open  or  can  be 
reopened,  and  if  the  intermediary 
believes  the  adjustment  is  more 
appropriate  in  that  period.)  This  policy 
has  been  included  in  section  2146.2  for 
many  years.  The  new 
§  413.100(c)(2)(ii)(C)  codifies  this 
longstanding  policy. 

Comment:  One  commenter  asserted 
that  administrative  costs  associated  with 
a  funded  deferred  compensation  plan 
(required  when  sick  pay  is  not  payable 
at  year  end)  would  prohibit  the 
implem^tation  of  such  plans  in 
numerous  facilities — effectively 
eliminating  this  form  of  "short-term 
disability  insurance." 

Response:  If  a  provider  is  unable  to 
afford  the  administrative  costs 
associated  with  establishing  a  deferred 
compensation  plan,  the  provider  could 
simply  claim  its  sick  pay  costs  at  the 
time  when  payment  is  made  to  the 
employee,  in  accordance  with 
§413.100(c)(2)(iii)(C).  Of  course,  under 
this  arrangement,  the  provider  would 
not  be  permitted  to  claim  accrued  sick 
pay  costs.  However,  under 
§413.100(c)(2)(iii)(B).  if  a  provider's 
sick  leave  plan  grants  employees  the 
nonforfeitable  right  to  demand  cash 
payment  for  unused  sick  leave  at  the 


end  of  each  year,  sick  pay  is  includable 
in  allowable  costs,  without  funding,  in 
the  cost  reporting  period  in  which  it  is 
earned. 

H.  Vacation  Pay 

Comment:  One  commenter  stated  that 
the  consistency  requirement  for 
vacations  is  unclear  and  has  no 
relationship  to  the  probability  or  timing 
of  payment,  and  requested  that  the  term 
"consistent"  be  Umited  to  the  time 
frame  for  liquidation  of  the  vacation 
liability  and  not  be  extended  to  the  rate 
of  accrual.  The  commenter  believes  that 
as  vacation  pay  benefits  are  vested,  the 
accrual  should  be  recognized — 
consistency  between  classes  of 
employees  is  irrelevant. 

Response:  This  rule  codifies  long- 
standing Medicare  policy  (section  2146 
of  the  Provider  Reimbursement  Manual) 
regarding  payment  for  vacation  benefits. 
This  policy  recognizes  the  accrual  of 
vacation  benefits,  and  permits  payment 
for  the  accrual  in  the  cost  reporting 
period  in  which  the  benefit  is  earned,  if 
the  provider's  vacation  policy  regarding 
when  the  vacation  must  be  taken^-or 
when  payment  is  made  in  lieu  of  the 
vacation — is  consistent  for  all 
employees.  If  the  policy  regarding  when 
vacation  must  be  taken  is  not  consistent 
among  all  employees,  vacation  must  be 
taken  or  payment  in  lieu  of  vacation 
must  be  made  within  2  years  after  the 
close  of  the  cost  reporting  period  in 
which  the  vacation  was  accrued  in  order 
for  the  accrual  to  be  allowed  in  the  year 
in  which  the  vacation  is  earned. 

We  agree  with  the  commenter  that,  for 
purposes  of  this  Medicare  vacation 
policy,  a  provider's  vacation  policy  that 
is  "consistent  among  all  employees" 
addresses  the  provider's  policy 
regarding  the  time  ft^me  in  which 
vacation  benefits  must  be  used.  The 
provider's  policy  may  provide  for 
different  amounts  of  vacation  accrual 
depending  upon  such  factors  as  an 
employee's  length  of  service,  or  whether 
the  employee  is  managerial  or 
nonmanagerial.  We  now  believe  our 
statement  in  the  proposed  rule  that  a 
provider's  consistent  policy  is  one  in 
which  no  provision  of  the  policy 
provides  for  different  amounts  of 
vacation  benefits  for  certain  positions 
and  types  of  employees  was  an 
overextension  of  the  language 
"consistent  among  all  employees". 

Medicare's  vacation  policy  is 
intended  to  assure  that  a  provider 
actually  liquidates  its  accrued  costs  for 
vacation  benefits.  We  believe  the  policy 
is  clear  and  permits  a  high  degree  of 
flexibility  for  a  provider.  In  situations  in 
which  a  provider's  vacation  policy  is 
not  consistent  for  all  employees 


regarding  when  vacation  must  be  taken. 
Medicare's  policy  permits  a  reasonable 
time  frame — 2  years  after  the  close  of 
the  cost  reporting  period  in  which  the 
vacation  was  accrued — for  liquidating 
vacation  accruals  in  order  for  the 
accruals  to  be  allowed  in  the  year  when 
the  vacation  is  earned. 

/.  Deferred  Compensation 

Comment:  One  commenter  expressed 
concern  that  the  proposal  would  require 
hospitals  to  devote  staff  to  track  the 
payment  of  deferred  compensation  for 
10.  20.  or  possibly  more  years  in  order 
to  obtain  payment. 

Response:  The  proposed  regulation 
did  not  change  our  current  policy  on 
deferred  compensation,  which  has  been 
in  section  2140  of  the  Provider 
Reimbursement  Manual  for  many  years. 
If  a  provider's  deferred  compensation 
plan  is  funded  in  accordance  with  that 
poHcy.  program  payment  has  long  l)een 
based  on  the  current  period 
contributions  to  the  Kmd.  provided 
liabilities  related  to  the  contributions 
are  timely  liquidated  (usually  within  1 
year  after  the  close  of  the  current  cost 
reporting  period).  Benefit  payments 
from  the  deferred  compensation  fund, 
which  can  occur  many  years  later,  are 
part  of  the  operation  of  the  fund  and  do 
not  affect  program  payments  in  the  later 
periods  when  payments  are  actually 
made  from  the  hind. 

If  a  provider's  deferred  compensation 
is  not  funded  in  accordance  with 
requirements  in  section  2140  of  the 
Provider  Reimbursement  Manual,  the 
manual  instructions  have  long 
permitted  program  payment  only  during 
the  period  in  which  actual  payment  is 
made. 

Therefore,  these  regulations  require 
no  more  staff  time  to  track  deferred 
compensation  payments  than  is  used  by 
providers  under  our  current, 
longstanding  policy. 

Comment:  One  commenter  asked  that 
we  add  the  word  "Plans"  to  the  title  of 
§413.24(c)(3)(vii)  of  the  proposed  rule, 
to  read  "Deferred  Compensation  Plans" 
and  that  we  add  a  new  paragraph 
(vii)(C),  to  read  "Deferred  compensation 
plans  under  this  section  do  not  include 
accrued  salaries  and/or  accrued  bonuses 
that  are  allowable  in  the  year  earned, 
provided  they  are  liquidated  no  later 
than  the  end  of  the  provider's  cost 
reporting  period  following  the  period  in 
which  the  salary  and  bonuses  were 
earned." 

Response:  We  believe  it  is  clear  that 
the  salaries  and  bonuses  referred  to  in 
the  comment,  which  are  earned 
currently  and  which  are  liquidated 
timely  under  this  rule  with  no  attempt 
to  defer  payment,  are  not  treated  as 
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deferred  compensation.  Therefore,  we 
have  not  adopted  the  commenter's 
suggestion  to  address  salaries  and 
bonuses  in  the  text  of  the  regulation. 

IV.  Provisions  of  the  Final  Rule 

This  final  rule  generally  confirms  the 
provisions  of  the  proposed  rule,  with 
the  clarifying  changes  discussed  above 
in  the  responses  to  comments.  In 
addition,  upon  further  consideration  of 
the  regulations  text  set  forth  in  the 
proposed  rule,  we  believe  that  one 
additional  policy  clarification  is 
necessary. 

Section  413.24(c){2)  of  the  proposed 
rule  consisted  of  an  example  that 
indicated  that  the  accrual  of 
postretirement  health  benefits  under 
Medicare  cannot  be  recognized  unless 
the  liability  for  the  benefits  is  liquidated 
timely.  That  example  referred  to 
Statement  of  Financial  Accounting 
Standards  (SFAS)  No.  106  (December 
1990).  Employers'  Accounting  for 
Postretirement  Benefits  Other  Than 
Pensions,  without  explicitly  citing 
SFAS  No.  106.  SFAS  No.  106.  generally 
effective  for  fiscal  years  begiiming  after 
December  15.  1992.  requires  an 
employer  to  accrue  the  expected  cost  of 
providing  postretirement  benefits  to 
employees  (and  the  employees' 
beneficiaries  and  covered  dependents) 
during  the  years  the  employees  provide 
the  necessary  services.  However,  it  does 
not  provide  for  timely  liquidation  of  the 
accruals  in  accordance  with  Medicare 
policy.  Accordingly,  the  example 
clarified,  consistent  with  Medicare 
policy,  that  the  accrual  of 
postretirement  benefits  (addressed  in 
SFAS  No.  106)  cannot  be  recognized  in 
allowable  costs  in  the  year  of  the  accrual 
without  timely  liquidation  of  the  related 
liability. 

We  now  believe  that  the  original 
example  is  unnecessary  in  the  final  rule. 
Because  payment  for  postretirement 
benefits  is  deferred,  the  benefits  are 
deferred  compensation.  Therefore, 
Medicare  policy  on  deferred 
compensation,  funded  and  unfunded, 
applies  to  postretirement  benefit 
deferred  compensation  plans  as  well  as 
to  other  types  of  deferred  compensation 
plans.  The  deferred  compensation 
policy  is  found  in  section  2140  of  the 
Provider  Reimbursement  Manual  and 
also,  with  regard  to  liquidation  of 
liabilities  related  to  accrued  deferred 
compensation  costs,  in 
§413.100(c){2)(vii)  of  this  final  rule.  The 
deferred  compensation  policy  sets  forth 
the  requirements  to  be  met,  including 
timely  liquidation  of  liabilities,  in  order 
to  receive  Medicare  payment  for 
deferred  compensation. 


Under  SFAS  No.  106,  a  provider  may 
have  postretirement  benefit  obligations 
applicable  to  more  than  one  year,  for 
example,  prior  service  costs,  or  a 
transition  obligation  (which,  under 
SFAS  No.  106.  the  provider  may  elect  to 
accrue  immediately  or  on  a  delayed 
basis).  For  purposes  of  Medicare 
payment,  the  deferred  compensation 
policy  provides,  in  Provider 
Reimbursement  Manual  section 
2140.3.B.1  (by  reference  to  section 
2142.5,  Pension  Costs  for  Past  and 
Current  Service),  that  past  service  costs 
applicable  to  more  than  one  cost 
reporting  year  must  be  amortized  over  a 
minimum  of  10  years,  even  if  the  related 
liability  for  the  accrual  has  been 
liquidated  timely. 

Therefore,  in  lieu  of  the  example  in 
proposed  §413. 24(c)(2),  we  have 
clarified  in  §413.100(c)(2)(vii)(C)  of  this 
final  rule  that  postretirement  benefit 
plans  addressed  in  SFAS  No.  106  are 
deferred  compensation  arrangements  to 
which  all  the  provisions  of  Medicare's 
deferred  compensation  policy  apply. 

We  believe  it  should  nave  been  clear 
to  readers  of  the  proposed  rule  that 
Medicare's  deferred  compensation 
policy  applies  to  all  deferred 
compensation  arrangements,  including 
postretirement  benefit  plans.  However, 
although  the  proposed  rule  addressed 
postretirement  health  benefits, 
clarifying  that  the  accrual  of  such 
benefits  cannot  be  recognized  for 
Medicare  payment  in  the  year  of  the 
accrual  without  timely  liquidation  of 
the  liability  for  the  benefits,  it  did  not 
emphasize  the  applicability  of  the 
deferred  compensation  policy  in  all 
respects  to  postretirement  benefit  plans. 
Therefore,  there  could  be  situations  in 
which  a  provider  that  has  elected  to 
accrue  postretirement  benefit  past 
service  costs  over  more  than  10  years  for 
accounting  and  reporting  purposes  (that 
is,  for  non-Medicare  purposes)  in 
conformity  with  SFAS  No.  106, 
mistakenly  believed  it  needed  to  use  the 
same  period  for  amortizing  the  costs  for 
Medicare  purposes.  If,  for  Medicare 
purposes,  the  provider  now  wants  to 
amortize  the  costs  over  fewer  years,  but 
not  fewer  than  10  years,  it  may  request 
its  intermediary,  subject  to  the 
requirements  in  the  regulations  at 
§  405.1885,  to  make  the  change  to 
applicable  cost  reporting  periods  in 
accordance  with  the  longstanding  policy 
in  section  2140.3. B.l  of  the  Provider 
Reimbursement  Manual.  In  all  cases. 
Medicare  payment  is  subject  to  the 
policy  in  this  final  rule  and  in  Provider 
Reimbursement  Manual  section  2140.4 
regarding  timely  liquidation  of  the 
associated  accruals  for  the  deferred 
compensation. 


Correspondingly,  if  a  provider  has 
amortized  the  costs  over  fewer  than  10 
years  for  Medicare  purposes  without  the 
express  permission  of  its  intermediary, 
the  intermediary  is  required,  subject  to 
§  405.1885,  to  make  necessary 
adjustments  to  conform  the  amortization 
to  the  policy  in  section  2140. 3. B.l.  of 
the  Provider  Reimbursement  Manual. 
(We  note  that  if  a  provider  has  been 
permitted  by  its  intermediary  to 
amortize  such  costs  for  Medicare 
purposes  over  fewer  than  10  years, 
assuming  timely  liquidation  of  the 
associated  accruals,  the  intermediary 
will  not  now  make  adjustments  to 
reflect  amortization  over  at  least  10 
years,  nor  is  the  provider  required  to 
make  such  a  change.) 

The  other  clarifying  changes  to  the 
proposed  rule  that  are  set  forth  in  this 
final  rule,  as  discussed  in  our  responses 
to  public  comments  in  Section  IV  of  this 
final  rule,  are  as  follows: 

•  In§413.100(c)(2)(i)ofthisrule,  we 
have  clarified  that  short-term  liabilities 
also  include  the  current  portion  of  long- 
term  liabilities,  such  as  the  mortgage 
interest  due  to  be  paid  in  the  current 
year. 

•  We  have  added  new 

§  413.100(c)(2)(ii)(C)  to  address 
necessary  adjustment  to  a  provider's 
cost  report  if  accruals  for  vacation  pay 
and  all-inclusive  paid  days  off  are  not 
properly  liquidated.  The  new  material 
incorporates  policy  currently  in  section 
2146.2  of  the  Provider  Reimbursement 
Manual,  which  provides  that  the 
adjustment  to  disallow  accrued  cost 
generally  is  made  in  the  current  period 
if  payment  for  the  vacation  or  all- 
inclusive  paid  days  off  is  not  made  in 
the  required  time  period  or  if  benefits 
are  forfeited  by  the  employee. 

•  In  §413.100(c)(2)(iii)lA)  concerning 
sick  pay,  we  have  clarified  that 
contributions  to  the  deferred 
compensation  plan  must  be  reduced  to 
reflect  estimated  forfeitures. 

•  In  §413.100(c)(2)(iii)(B),  we  have 
clarified  that  only  if  an  employee  has  a 
nonforfeitable  right  to  demand  cash  for 
unused  sick  leave  at  the  end  of  each 
year  can  the  sick  pay  be  includable  in 
allowable  costs,  without  funding,  in  the 
cost  reporting  period  in  which  it  is 
earned.  We  believe  that,  typically,  an 
employee's  right  to  demand  cash  for 
unused  sick  leave  is  nonforfeitable. 
However,  in  a  situation  in  which  an 
employee  has  a  right  to  demand  cash 
but,  later,  for  any  reason  may  not  be 
entitled  to  receive  the  cash  (that  is,  the 
amount  is  forfeitable  under  certain 
conditions),  a  provider  cannot  accrue 
the  sick  leave  benefit  and  make  a 
current  year  claim  for  Medicare 
pa.yment  under  §413. 100(c)(2)(iii){B) 


because  that  section  applies  only  to 
situations  in  which  an  employee's  right 
to  demand  cash  is  nonforfeitable. 
Rather,  the  provider  can  claim  the  cost 
only  in  the  year  when  paid  to  the 
employee,  unless  it  meets  the  provisions 
of§413.100(c)(2)(iii)(A). 
•  We  have  added  new 
§413.100(c)(2)(iii)(C)  to  clarify  in  the 
regulations  Medicare's  policy  in  section 
2144.8  of  the  Provider  Reimbursement 
Manual,  that  sick  pay  paid  can  be 
claimed  for  Medicare  payment  only  on 
a  cash  basis  if  paid  on  any  basis  other 
than  those  in  §  413.100(c)(2)(iii)  (A)  or 
(B)  (that  is,  through  a  funded  deferred 
compensation  plan,  or  in  situations  in 
which  the  sick  leave  plan  grants 
employees  the  nonforfeitable  right  to 
demand  cash  payment  for  unused  sick 
leave  at  the  end  of  each  year). 


•  In§413.100(c)(2)(viii),  wehave 
removed  the  language  included  in  the 
proposed  rule  that  addressed  the 
allowability  in  subsequent  periods  of 
self-insurance  accruals  liquidated  after 
the  time  limit  provided  in  that  section. 
We  did  not  address  that  issue  for  any  of 
the  other  types  of  accrued  costs 
addressed  in  the  proposed  rule  and  thus 
we  do  not  believe  it  would  be  consistent 
to  address  that  issue  here.  This  issue  is 
already  addressed  in  implementing 
manual  instructions. 

•  We  have  revised  the  wording  of 
§§413.100(c)(2)(i),  (c)(2)(iii),  and 
(c)(2)(vii))  of  this  rule  to  clarify  that  a 
request  for  extension  to  the  1-year  time 
limit  for  liquidating  a  liability  must  be 
made  within  the  1-year  time  period.  We 
believe  it  was  clear  that  a  provider 
could  not  reasonably  request  an 


extension  after  having  failed  to  liquidate 
within  the  1-year  period.  The  regulation 
now  specifically  addresses  this  point. 

In  the  same  sections  of  the  rule,  we 
have  removed  the  language  included  in 
the  proposed  rule  describing  "good 
cause"  for  an  extension.  Such 
description  is  already  covered  in  section 
2305  of  the  Provider  Reimbursement 
Manual. 

Finally,  as  explained  in  section  III  of 
this  final  rule,  we  are  moving  the 
proposed  provisions  of  §413. 24(b)(3) 
and  (4),  and  §  413.24(c)  into  a  new 
§413.100,  Special  Treatment  of  Certain 
Accrued  Costs.  For  the  convenience  of 
the  reader,  presented  below  is  a 
crosswalk  that  shows  the  regulatory 
citations  for  the  provisions  of  the 
proposed  rule  and  for  the  corresponding 
provisions  of  this  final  rule. 


Proposed 


§41 3.24(b)(2) 


§41 324(b)(3)  

§41 3.24(b)(4)  

§41 3.24(C)  

§41 3.24(c)(1)  

§41 3.24(C)(2)  

§413.24(c)(3)  „. 

§413.24(c)(3)(i){A)(B) 

§413.24(c)(3)(ii)(A)(B)(C)  . 
§413.24(c)(3)(iii)(A)(B){C) 

§413.24(c)(3)(iv)  

§413.24(c)(3)(v)  

§413.24(c)(3)(vi)  

§413.24(c)(3)(vii)(A)(B)  .... 
§413.24(c)(3)(viii)  


Final 


§41 3.24(b)(2) 

§413.100(a) 

§413.100(b)(1) 

§41 3. 100(b)(2) 

§41 3. 100(c) 

§413.100(0(1) 

delete 

§41 3. 100(c)(2) 

§413.100(c)(2)(i)(A)(B) 

§413.100(c)(2)(ii)(A)(B)(C) 

§413.100(c)(2)(iH)(A)(B)(C) 

§413.100(c)(2)(iv) 

§413.100(c)(2)(v) 

§413.100(c)(2)(vi) 

§413.100{c)(2)(vii)(A)(B)(C) 

§413.100(c)(2)(viii) 


V.  Impact  Statement 

Unless  we  certify  that  a  final  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities,  we  generally  prepare  a 
regulatory  flexibility  analysis  that  is 
consistent  with  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601 
through  612).  For  purposes  of  the  RFA, 
we  consider  all  hospitals,  long-term  care 
facilities^,  and  other  providers  to  be 
small  entities. 

Also,  section  1102(b)  of  the  Act 
requires  us  to  prepare  a  regulatory 
impact  statement  if  a  final  rule  may 
have  a  significant  economic  impact  on 
the  operations  of  a  substantial  number 
of  small  rural  hospitals.  Such  an 
analysis  must  conform  to  the  provisions 
of  section  603  of  the  RFA.  With  the 
exception  of  hospitals  located  in  certain 
rural  counties  adjacent  to  urban  areas, 
for  purposes  of  section  1102(b)  of  the 
Act,  we  define  a  small  rural  hospital  as 
a  hospital  with  fewer  than  50  beds. 

Our  intention  in  this  rule  is  not  to 
signify  a  change  in  policy  but,  rather,  to 


incorporate  in  regulations  our 
longstanding  policy  regarding  the 
circumstances  under  which  Medicare 
accepts  a  provider's  claim  for  costs  for 
which  it  has  not  actually  expended 
funds  during  the  current  cost  reporting 
period.  Because  this  rule  merely 
conforms  regulations  to  present  policies 
and  practices,  we  have  determined,  and 
certified,  that  this  rule  will  not  have  a 
significant  effect  on  the  operations  of  a 
substantial  number  of  small  entities  or 
small  rural  hospitals.  Therefore,  we 
have  not  prepared  a  regulatory 
flexibility  analysis  or  an  analysis  of  the 
impact  of  this  rule  on  small  rural 
hospitals. 

In  accordance  with  the  provisions  of 
Executive  Order  12866,  this  regulation 
was  not  reviewed  by  the  Office  of 
Management  and  Budget. 

VI.  Collection  of  Information 
Requirements 

This  docimient  does  ilot  impose 
information  collection  and 
recordkeeping  requirements. 
Consequently,  it  need  not  be  reviewed 


by  the  Office  of  Management  and 
Budget  under  the  authority  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  et  seq.). 

List  of  Subjects  in  42  CFR  Part  413 

Health  facilities.  Kidney  diseases. 
Medicare,  Puerto  Rico,  Reporting  and 
recordkeeping  requirements. 

42  CFR  part  413  is  amended  as 
follows: 

PART  413— PRINCIPLES  OF 
REASONABLE  COST 
REIMBURSEMENT;  PAYMENT  FOR 
END-STAGE  RENAL  DISEASE 
SERVICES 

1.  The  authority  citation  for  part  413 
is  revised  to  read  as  follows: 

Authority:  Sees.  1102. 1861(v)(l)(A),  and 
1871  of  the  Social  Security  Act  (42  U.S.C. 
1302, 1395x(v)(l)(A).  and  1395hh). 

2.  In  §413.1,  the  following  changes 
are  made: 

a.  The  heading  of  paragraph  (a)  is 
revised  to  read  as  set  forth  below. 
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b.  Paragraph  (a)(2)  is  redesignated  as 
paragraph  (a)(3). 

c.  Paragraph  (a)(1)  is  redesi^ated  as 
paragraph  (a)(2).  and  the  heading 
"General  summary."  is  removed  and  the 
heading  "Scope."  is  added  in  its  place. 

d.  A  new  paragraph  (a)(1)  is  added  to 
read  as  follows: 

§413.1    Introduction. 

(a)  Bosjs,  scope,  and  applicability— {"i) 
Statutory  basis,  (i)  Basic  provisions. 
Section  1815  of  the  Act  requires  that  the 
Secretary  make  interim  payments"lo 
providers  and  periodically  determine 
the  amount  that  should  be  paid  under 
Part  A  of  the  Medicare  program  to  each 
provider  of  services  for  services  it 
furnished.  Section  1814(b)  of  the  Act 
(for  Part  A)  and  section  1833(a)  of  the 
Act  (for  Part  B)  provide  for  payment  on 
the  basis  of  the  lesser  of  a  provider's 
reasonable  costs  or  customary  charges. 
Section  1861(v)  of  the  Act  defines 
"reasonable  cost." 

(ii)  Additional  provisions.  Section 
1814(j)  of  the  Act  provides  for 
exceptions  to  the  "lower  of  cost  or 
charges"  provisions.  Section  1833  (a)(4) 
and  (i)(3)  of  the  Act  provide  for  payment 
of  a  blended  amount  for  certain  surgical 
services  furnished  in  a  hospital's 
outpatient  department.  Section  1833(n) 
of  the  Act  provides  for  payment  of  a 
blended  amount  for  outpatient  hospital 
diagnostic  procedures  such  as  radiology. 
Section  1834(c)(1)(C)  of  the  Act 
establishes  the  method  for  determining 
Medicare  payment  for  screening 
mammograms  performed  by  hospitals. 
Section  1881  of  the  Act  authorizes 
payment  for  services  furnished  to  ESRD 
patients.  Section  1883  of  the  Act 
provides  for  payment  for  post-hospital 
SNF  care  furnished  by  rural  hospitals 
having  swing-bed  approval.  Section 
1886(h)  of  the  Act  provides  for  payment 
to  a  hospital  for  the  services  of  interns 
and  residents  in  approved  teaching 
programs  on  the  basis  of  a  "per  resident 
amount." 


Subpart  B — Accounting  Records  and 
Reports 

3.  Section  413.24  is  amended  by 
revising  paragraph  (b)(2)  to  read  as 
follows: 

§  41 3.24    Adequate  cost  data  and  cost 
finding. 

*  •         •         *         • 

(b)  Definitions — 

*  »        •        »        • 

(2)  Accrual  basis  of  accounting.  As 
used  in  this  part,  the  term  accrual  basis 
of  accounting  means  that  revenue  is 
reported  in  the  period  in  which  it  is 


earned,  regardless  of  when  it  is 
collected;  and  an  expense  is  reported  in 
the  period  in  which  it  is  incurred, 
regardless  of  when  it  is  paid.  (See 
§  413.100  regarding  limitations  on 
allowable  accrued  costs  in  situations  in 
which  the  related  liabilities  are  not 
liquidated  timely.) 


Subpart  F— Specific  Categories  of 
Costs 

4.  Section  413.100  is  added  to  read  as 
follows: 


§413.100    Special  treatment  Of  certain 
accrued  costs. 

(a)  Principle.  As  described  in 
§  413.24(b)(2),  under  the  accrual  basis  of 
accounting,  revenue  is  reported  in  the 
period  in  which  it  is  earned  and 
expenses  are  reported  in  the  period  in 
which  they  are  incurred.  In  the  case  of 
accrued  costs  described  in  this  section, 
for  Medicare  payment  purposes  the 
costs  are  allowable  in  the  year  in  which 
the  costs  are  accrued  and  claimed  for 
Medicare  payment  only  under  the 
conditions  set  forth  in  paragraph  (c)  of 
this  section. 

(b)  Definitions.  (1)  All-inclusive  paid 
days  off  benefit.  An  all-inclusive  paid 
days  off  benefit  replaces  other  vacation 
and  sick  pay  plans.  It  is  a  formal  plan 
under  which,  based  on  actual  hours 
worked,  all  employees  accrue  vested 
leave  or  payment  in  lieu  of  vested  leave 
for  any  combination  of  types  of  leave, 
such  as  illness,  medical  appointments, 
hohdays,  and  vacations. 

(2)  Self-insurance.  Self-insurance  is  a 
means  by  which  a  provider 
independently  or  as  part  of  a  group 
undertakes  the  risk  of  protecting  itself 
against  anticipated  liabilities  by 
providing  funds  in  an  amount  equal  to 
anticipated  liabilities,  rather  than  by 
purchasing  insurance  coverage. 

(c)  Recognition  of  accrued  costs. — (1) 
General.  Although  Medicare  recognizes, 
in  the  year  of  accrual,  the  accrual  of 
costs  for  which  a  provider  has  not 
actually  expended  funds  during  the 
current  cost  reporting  period,  for 
purposes  of  payment  Medicare  does  not 
recognize  the  accrual  of  costs  unless  the 
related  liabilities  are  liquidated  timely. 

(2)  Requirements  for  liquidation  of 
liabilities.  For  accrued  costs  to  be 
recognized  for  Medicare  payment  in  the 
year  of  the  accrual,  the  requirements  set 
forth  below  must  be  met  with  respect  to 
the  liquidation  of  related  liabilities.  If 
liquidation  does  not  meet  these 
requirements,  the  cost  is  disallowed, 
generally  in  the  year  of  accrual,  except 
as  specified  in  paragraph  (c)(2)(ii)  of  this 
section. 


(i)  A  short-term  liability. 

(A)  Except  as  provided  in  paragraph 
(c)(2)(i)(B)  of  this  section,  a  short-term 
liability,  including  the  current  portion 
of  a  long-term  liability  (for  example, 
mortgage  interest  payments  due  to  be 
paid  in  the  current  year),  must  be 
liquidated  within  1  year  after  the  end  of 
the  cost  reporting  period  in  which  the 
liability  is  incurred. 

(B)  If.  within  the  1-year  time  limit,  the 
provider  furnishes  to  the  intermediary 
sufficient  written  justification  (based 
upon  documented  evidence)  for 
nonpayment  of  the  liability  ,  the 
intermediary  may  grant  an  extension  for 
good  cause.  The  extension  may  not 
exceed  3  years  beyond  the  end  of  the 
cost  reporting  year  in  which  the  liability 
was  incurred. 

(ii)  Vacation  pay  and  all-inclusive 
paid  days  off. 

(A)  If  the  provider's  vacation  policy, 
or  its  policy  for  all-inclusive  paid  days 
off,  is  consistent  for  all  employees, 
liquidation  of  the  liability  must  be  made 
within  the  period  provided  for  by  that 
policy. 

(B)  If  the  provider's  vacation  policy, 
or  its  policy  for  all-inclusive  paid  days 
off,  is  not  consistent  for  all  employees, 
liquidation  of  the  liability  must  be  made 
within  2  years  after  the  close  of  the  cost 
reporting  period  in  which  the  liability  is 
accrued. 

(C)  If  payment  is  not  made  within  the 
required  time  period  or  if  benefits  are 
forfeited  by  the  employee,  an 
adjustment  to  disallow  the  accrued  cost 
is  made  in  the  current  period  (that  is, 
the  latest  year  in  which  payment  should 
have  been  made  or  the  year  in  which  the 
benefits  are  forfeited)  rather  than  in  the 
period  in  which  the  cost  was  accrued 
and  claimed  for  Medicare  payment. 
However,  an  intermediary  may  choose 
to  require  the  adjustment  in  the  period 
in  which  the  cost  was  accrued  and 
claimed  for  Medicare  payment  if  the 
cost  report  for  that  period  is  open  or  can 
be  reopened  as  provided  in  §  405.1885 
of  this  chapter,  and  if  the  intermediary 
believes  the  adjustment  is  more 
appropriate  in  that  period. 

fiii)  Sick  pay. 

(A)  If  sick  leave  is  vested  and  funded 
in  a  deferred  compensation  plan, 
liabilities  related  to  the  contributions  to 
the  fund  must  be  liquidated,  generally 
within  1  year  after  the  end  of  the  cost 
reporting  period  in  which  the  liability  is 
incurred.  If,  within  the  1-year  time 
limit,  the  provider  furnishes  to  the 
intermediary  sufficient  written 
justification  (based  upon  documented 
evidence)  for  nonpayment  of  the 
liability,  the  intermediary  may  grant  an 
extension  for  good  cause.  The  extension 
may  not  exceed  3  years  beyond  the  end 


of  the  cost  reporting  year  in  which  the 
liability  was  incurred.  Contributions  to 
the  deferred  compensation  plan  must  be 
reduced  to  reflect  estimated  forfeitures. 
Actual  forfeitures  above  or  below 
estimated  forfeitures  must  be  used  to   - 
adjust  annual  contributions  to  the  fund. 

(B)  If  the  sick  leave  plan  grants 
employees  the  nonforfeitable  right  to 
demand  cash  payment  for  unused  sick 
leave  at  the  end  of  each  year,  sick  pay 

is  includable  in  allowable  costs,  without 
funding,  in  the  cost  reporting  period  in 
which  it  is  earned. 

(C)  Sick  pay  paid  on  any  basis  other 
than  that  specified  in  paragraphs 
(c)(2)(iii)  (A)  or  (B)  of  this  section  can 
be  claimed  for  Medicare  payment  only 
on  a  cash  basis  for  the  year  in  which  Uie 
benefits  are  paid. 

(iv)  Compensation  of  owners.  Accrued 
liability  related  to  compensation  of 
owners  other  than  sole  proprietors  and 
partners  must  be  liquidated  within  75 
days  after  the  close  of  the  cost  reporting 
period  in  which  the  liability  occurs. 

(v)  Nonpaid  workers.  Obligations 
incurred  under  a  legally-enforceable 
agreement  to  remunerate  an 
organization  of  nonpaid  workers  must 
be  discharged  no  later  than  the  end  of 
the  provider's  cost  reporting  period 
following  the  period  in  which  the 
services  were  furnished. 

(vi)  PICA  and  other  payroll  taxes.  The 
provider's  share  of  FICA  and  other 
payroll  taxes  that  the  provider  becomes 
obligated  to  remit  to  governmental 
agencies  is  included  in  allowable  costs 
only  during  the  cost  reporting  period  in 
which  payment  (upon  which  the  tax  is 
based)  is  actually  made  to  the  employee. 
For  example,  no  legal  obligation  exists 
for  a  provider-employer  to  pay  FICA 
taxes  until  the  employee  is  paid  and  the 
specific  amount  of  liability  known. 

(vii)  Deferred  compensation. 

(A)  Reasonable  provider  payments 
made  under  unfunded  deferred 
compensation  plans  are  included  in 
allowable  costs  only  during  the  cost 
reporting  period  in  which  actual 
payment  is  made  to  the  participating 
employee. 

(B)  Accrued  liability  related  to 
contributions  to  a  funded  deferred 
compensation  plan  must  be  liquidated 
within  1  year  hfler  the  end  of  the  cost 
reporting  period  in  wrhich  the  liability  is 
incurred.  An  extension,  not  to  exceed  3 
years  beyond  the  end  of  the  cost 
reporting  year  in  which  the  liability  was 
incurred,  may  be  granted  by  the 
intermediary  for  good  cause  if  the 
provider,  within  the  1-year  time  limit, 
furnishes  to  the  intermediary  sufficient 
written  justification  for  non-payment  of 
the  liability. 


(C)  Postretirement  benefit  plans 
(including  those  addressed  in  Statement 
of  Financial  Accounting  Standards  No. 
106  (December  1990))  are  deferred 
compensation  arrangements  and  thus 
are  subject  to  the  provisions  of  this 
section  regarding  deferred 
compensation  and  to  applicable 
program  instructions  for  determining 
Medicare  payment  for  deferred 
compensation. 

(viii)  Self-insurance.  Accrued  liability 
related  to  contributions  to  a  self- 
insurance  program  that  are 
systematically  made  to  a  funding  agency 
and  that  cover  malpractice  and 
comprehensive  general  liability, 
unemployment  compensation,  workers' 
compensation  insurance  losses,  or 
employee  health  benefits,  must  be 
liquidated  within  75  days  after  the  close 
of  the  cost  reporting  period. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773.  Medicare — Hospital 
Insurance) 

Dated:  April  20.  1995. 
Bruce  C.  Vladeck, 

Administrator,  Health  Care  Financing 
Administration. 
[FR  Doc.  95-15341  Filed  6-26-95;  8:45  ami 
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42  CFR  Part  413 

[BP0-794-F] 
RIN  0938-AG55 

Medicare  Program;  Date  for  Filing 
Medicare  Cost  Reports 

agency:  Health  Care  Financing 
Administration  (HCFA).  HHS. 
action:  Final  rule. 

summary:  This  final  rule  extends  the 
time  frame  providers  have  to  file  cost 
reports  from  no  later  than  3  months  after 
the  close  of  the  period  covered  by  the 
report  to  no  later  than  5  months  after  the 
close  of  that  period.  This  change  is 
necessary  to  ensure  that  providers  have 
an  adequate  amount  of  time  to  file 
complete  and  accurate  cost  reports.  We 
are  also  defining  what  HCFA  considers 
to  be  an  "acceptable"  cost  report 
submission. 

EFFECTIVE  DATE:  These  regulations  are 
effective  June  27, 1995.  Thus,  for  cost 
reporting  periods  ending  before  June  27, 
1995,  cost  reports  continue  to  be  due  no 
later  than  3  months  following  the  close 
of  the  cost  reporting  period.  For  cost 
reporting  periods  ending  on  or  after 
June  27, 1995,  cost  reports  are  due  no 
later  than  5  months  following  the  close 
of  the  cost  reporting  period. 
FOR  FURTHER  INFORMATION  CONTACT: 
Katie  Walker  (410)  966-7278. 


SUPPLEMENTARY  INFORMATION: 

I.  Background 

Section  1815(a)  of  the  Social  Security 
Act  (the  Act)  requires  that  each  provider 
participating  in  the  Medicare  program 
submit  information  (as  requested  by  the 
Secretary)  in  order  to  determine  the 
amount  of  payment  due  to  the  provider 
for  services  furnished  under  the 
Medicare  program.  Implementing 
regulations  at  42  CFR  413.24(f)  require 
that  participating  providers  submit  cost 
reports  that  generally  cover  a 
consecutive  12-month  period  of  the 
provider's  operations.  Section  102  of  the 
Provider  Reimbursement  Manual.  Part  n 
(PRM-II),  states  that  a  provider  may 
select  any  annual  period  for  Medicare 
cost  reporting  purposes  regardless  of  the 
reporting  period  it  uses  for  other 
purposes.  Once  a  provider  has  informed 
the  Health  Care  Financing 
Administration  (HCFA)  of  its  selection, 
HCFA  requires  it  to  report  annually 
thereafter  for  periods  ending  on  the 
same  date  unless  that  provider's 
intermediary  approves  a  change  in  the 
provider's  reporting  period.  The 
intermediary  makes  interim  payments  to 
the  provider  during  the  provider's  cost 
reporting  year.  Based  on  the  annual  cost 
report,  a  retroactive  adjustment  is  made 
after  the  end  of  the  provider's  cost 
reporting  year  to  bring  the  interim 
payments  made  during  the  period  into 
agreement  with  the  reimbursable 
amount  payable  to  the  provider.  Section 
413.24(f)(2)(i)  specifies  that  cost  reports 
are  due  on  or  before  the  last  day  of  the 
third  month  following  the  close  of  the 
period  covered  by  the  report.  Section 
413.24(f)(2)(iij  states  that  the 
intermediary  may  grant  a  30-day 
extension  of  the  due  date,  for  good 
cause,  after  first  obtaining  the  approval 
of  HCFA.  Section  104.  A.2  of  the  PRM 
requires  that  in  order  to  obtain  an 
extension,  the  provider  must  submit  a 
written  request  and  obtain  written 
approval  from  its  intermediary  before 
the  cost  report  due  date. 

A  provider  that  voluntarily  or 
involuntarily  terminates  its 
participation  in  the  Medicare  program, 
or  experiences  a  change  of  ownership, 
must  file  a  cost  report  no  later  than  45 
days  following  the  effective  date  of  the 
termination  of  the  provider  agreement 
or  the  change  of  ownership,  as  required 
by  §413.24(f)(2)(iii).  HCFA  will  not 
grant  an  extension  of  the  cost  report  due 
date  in  either  of  these  situations. 

To  ensure  timely  receipt  of  the  cost 
reports,  section  2231.1  of  the  Medicare 
Intermediary  Manual,  Part  2,  requires 
that  the  intermediary  send  a  "reminder" 
letter  to  the  provider  at  the  end  of  the 
second  month  following  the  end  of  the 


33138         Federal  Register  /  Vol.  60.  No.  123  /  Tuesday,  June  27,  1995  /  Rules  and  Regulations 


cost  reporting  period.  The  letter  advises 
the  provider  of  the  due  date  for  filing 
the  cost  report  and  informs  the  provider 
that  its  interim  payments  will  be 
reduced  or  suspended  if  the  cost  report 
is  not  received  on  or  before  the  last  day 
of  the  third  month  following  the  close 
of  the  period  covered  by  the  report. 
However,  under  §  413.24(f)(2)(ii).  the 
provider  may,  for  good  cause,  request 
that  the  intermediary  grant  a  30-day 
extension  of  the  due  date  of  the  cost 
report.  If  the  intermediary  does  not 
receive  the  cost  report  by  the  required 
due  date  (including  an  extension  if 
approved),  the  intermediary  sends  the 
first  of  three  "demand"  letters  to  the 
provider  requesting  the  submission  of 
the  provider's  cost  report  and  informing 
the  provider  of  the  percentage  by  which 
its  interim  payment  rate  will  be 
reduced.  The  letter  also  states  that 
further  delay  in  filing  the  cost  report 
will  result  in  an  additional  reduction  in 
the  interim  rate  and,  ultimately,  a 
suspension  of  interim  payments. 

HCFA  regulations  at  42  CFR  405.376 
set  forth  specific  rules  for  the  payment 
of  interest  on  Medicare  overpayments 
and  underpayments.  Interest  is  assessed 
unless  the  intermediary  recoups  the 
overpayment  or  the  intermediary  pays 
the  provider  an  amount  equal  to  the 
underpayment  within  30  days  of  a 
"final  determination."  When  a  provider 
does  not  Ble  its  cost  report  timely,  all 
interim  payments  advanced  for  the 
period  are  considered  overpayments, 
and  a  final  determination  is  deemed  to 
occur  on  the  day  after  the  date  the  cost 
report  was  due.  Interest  accrues  on  the 
deemed  overpayment  until  the  provider 
files  the  cost  report;  after  which  the 
usual  audit  rules  and  procedures 
regarding  overpayment  determinations 


appl^ 
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HCFA  has  established  a  Provider 
Statistical  and  Reimbursement  System 
(PS&R)  to  assist  intermediaries  in 
reconciling  provider  cost  reports.  This 
system  provides  a  number  of  reports  to 
be  used  in  developing  and  auditing 
provider  cost  reports.  HCFA  prepares 
the  reports  for  each  participating 
provider.  These  reports  contain 
Medicare  charge  and  reimbursement 
information  compiled  by  the  provider's 
fiscal  year.  One  of  these  reports,  the 
Provider  Summary  Report,  is  sent  to 
providers  by  their  intermediaries  in 
order  to  assist  the  providers  in 
preparing  their  cost  reports.  The 
Provider  Summary  Report  contains 
information  about  charges.  Medicare 
patient  days,  coinsurance,  etc.  HCFA 
requires  the  intermediaries  to  furnish 
the  Provider  Summary  Report  to  each 
provider  within  60  days  following  the 
end  of  the  provider's  fiscal  year.  The 


provider  then  has  30  days  to  submit  its 
completed  cost  re{>ort  to  its 
intermediary  (60  days  if  an  extension 
has  been  granted.) 

Another  system  that  provides  useful 
cost  report  data  is  the  Hospital  Cost 
Report  Information  System  (HCRIS).  For 
purposes  of  maintaining  the  HCRIS  data 
base,  Medicare  intermediaries  currently 
must  submit  an  extract  of  provider  cost 
report  data  to  HCFA  within  either  180 
days  of  the  end  of  the  hospital  cost 
reporting  period  or  60  days  of  receipt  of 
the  cost  report  from  the  provider, 
whichever  is  later. 

II.  Summary  of  Provisions  of  the 
Proposed  Regulation 

On  May  25, 1994,  we  published  a 
proposed  rule  in  the  Federal  Register 
(59  FR  26998)  to  extend  the  due  date  for 
filing  Medicare  cost  reports  from  3 
months  following  the  close  of  a 
provider's  cost  reporting  period  to  5 
months  following  the  close  of  a 
provider's  cost  reporting  period.  The 
proposed  rule  also  defined  what  HCFA 
considers  to  be  an  "acceptable"  cost 
report  submission.  Presented  below  is  a 
detailed  explanation  of  these  proposals 
and  several  related  issues  that  were 
discussed  in  the  proposed  rule. 

A.  Due  Dates  for  Filing  Cost  Report 

In  response  to  objections  ft-om 
providers  that  believe  the  current  3- 
month  time  frame  for  filing  cost  reports 
creates  an  undue  burden  on  their 
financial  departments,  we  proposed  to 
increase  the  amount  of  time  a  provider 
has  to  file  its  cost  report.  Presently, 
under  §413. 24(f)(2)(i),  a  provider  must 
file  its  cost  report  on  or  before  the  last 
day  of  the  third  month  following  the 
close  of  the  period  covered  by  the 
report.  We  proposed  that  a  provider 
would  be  required  to  file  an  acceptable 
cost  report,  as  defined  at  new 
§  413.24(f)(5),  on  or  before  the  last  day 
of  the  fifth  month  following  the  close  of 
the  period  covered  by  the  report.  For 
cost  reporting  periods  ending  on  a  day 
other  than  the  last  day  of  a  month,  cost 
reports  would  be  due  150  days  after  the 
last  day  of  the  cost  reporting  period.  (In 
accordance  with  §  405.376(e)(3),  interest 
would  not  begin  to  accrue  until  the  day 
following  the  due  date  of  the  report.) 

We  also  proposed  to  change  tne 
regulations  at  §413.24(f)(2)(ii)  that 
allow  an  intermediary  to  grant,  for  good 
cause,  a  30-day  extension  of  the  due 
date  after  first  obtaining  the  approval  of 
HCFA.  Instead,  we  proposed  that 
extensions  may  be  granted  by  the 
intermediary  only  when  a  provider's 
operations  are  significantly  adversely 
affected  due  to  extraordinary 
circumstances  over  which  the  provider 


has  no  control.  An  example  of  such 
extraordinary  circumstances  might  be  a 
flood  or  a  fire  that  forced  a  provider  to 
cease  operations  and  transfer  its  patients 
temporarily  to  other  providers  outside 
of  the  impacted  area.  The  intermediary 
would  still  be  required  to  obtain  HCFA 
approval. 

m  conjunction  with  these  changes,  we 
proposed  to  delete  §  413.24(f)(2)(iii), 
which  now  states  that  the  cost  report 
ft-om  a  provider  that  voluntarily  or 
involuntarily  ceases  to  participate  in  the 
Medicare  program  or  experiences  a 
change  of  ownership  is  due  no  later 
than  45  days  following  the  effective  date 
of  the  termination  of  the  provider 
agreement  or  change  of  ownership. 
Instead,  providers  in  these 
circumstances  would  be  permitted  the 
same  amount  of  time  to  file  a  cost  report 
as  other  providers. 

B.  Acceptable  Cost  Report  Submissions 

We  proposed  to  define  at 
§  413.24(0(5)  what  HCFA  considers  to 
be  an  acceptable  cost  report  submission. 
Provisions  of  the  proposed  definition 
are  as  follows: 

•  All  providers:  The  provider  must 
complete  and  submit  the  required  cost 
reporting  forms,  including  all  necessary 
signatures,  and  also  must  submit  all 
supporting  documentation  required  by 
the  intermediary  (for  example,  the 
HCFA  Form  339,  Provider  Cost  Report 
Reimbursement  Questionnaire,  and 
copies  of  audited  financial  statements). 

•  Providers  that  are  required  to  file 
electronic  cost  reports:  In  addition  to 
completing  and  submitting  the  required 
cost  reporting  forms,  the  provider  also 
must  submit  its  cost  report  in  an 
electronic  cost  report  format  in 
conformance  with  the  requirements 
contained  in  section  130  of  the 
Electronic  Cost  Report  (ECR) 
Specifications  Manual  (unless  the 
provider  has  received  an  exemption 
from  HCFA.)  These  requirements 
include  the  electronic  file  passing  all  of 
the  level-1  edits  contain^  in  the  ECR 
Specifications  Manual.  An  acceptable 
cost  report  submission  also  must 
include  all  of  the  appropriate  signatures. 
(Additional  instructions  concerning 
electronic  submission  of  cost  reports 
can  be  found  at  §413.24(0(4),  as  set 
forth  in  our  May  25,  1994  final  rule  with 
comment  period  (59  FR  26960).) 

In  addition,  we  proposed  that  the 
intermediary  is  to  make  a  determination 
of  acceptability  within  30  days  of 
receipt  of  the  cost  report.  If  the 
intermediary  considers  the  cost  report 
unacceptable,  the  intermediary  returns 
it  to  the  provider  with  a  letter 
explaining  the  reasons  for  the  rejection 
(for  example,  the  cost  report  failed  a 
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level-l  edit  or  included  incomplete 
documentation).  When  the  cost  report  is 
rejected,  it  is  deemed  an  unacceptable 
submission  and  treated  as  if  a  report  had 
never  been  filed.  The  intermediary 
would  also  inform  the  provider  of  the 
consequences  of  filing  a  late  cost  report, 
that  is,  interest  would  be  assessed  on  all 
overpayments.  Furthermore,  if  a 
provider  does  not  file  its  cost  report 
timely,  all  interim  payments  advanced 
for  the  period  are  considered 
overpayments,  and  the  provider's 
interim  payments  would  be  suspended. 
Given  the  additional  filing  time,  we 
believe  providers  should  have  sufficient 
time  to  complete  and  submit  an 
acceptable  cost  report.  Thus,  we 
proposed  to  suspend  all  payments  if  the 
cost  report  is  not  filed  within  the  5- 
month  timeframe.  The  provider  should 
make  the  necessary  corrections  to  the 
cost  report  and  resubmit  the  cost  report 
to  the  intermediary  as  quickly  as 
possible. 

C.  Related  Issues 

As  a  result  of  the  proposed  regulation 
changes,  the  timing  of  provider 
reminder  letters,  PS&R  Summary 
Reports  and  the  submission  of  HCRIS 
data  would  also  be  affected.  Therefore, 
we  stated  our  intention  to  revise  the 
Medicare  Intermediary  Manual  and  the 
PRM  as  necessary  to  account  for  these 
changes. 

•  Reminder  Letters.  Because  we 
proposed  to  lengthen  the  amount  of 
time  a  provider  has  to  file  its  cost  report, 
we  also  indicated  that  we  would  change 
the  deadline  for  the  intermediaries  to 
send  reminder  letters  to  providers  to 
notify  them  that  cost  reports  are  due. 
The  revised  deadline  would  be  by  the 
end  of  the  fourth  month  after  the  close 
of  the  cost  reporting  period.  The 
reminder  letter  may  be  sent  at  the  same 
time  an  intermediary  sends  the  PS&R 
Summary  Report  to  the  providers,  but 
an  intermediary  may  not  send  the 
reminder  letter  before  sending  the  PS&R 
Summary  Report.  The  reminder  letter 
will  inform  the  provider  that  if  the  cost 
report  is  not  received  by  the  end  of  the 
fifth  month  following  the  close  of  the 
cost  reporting  period  (or  150  days, 
whichever  is  applicable),  the  provider's 
interim  payments  will  be  suspended  in 
their  entirety  the  following  day,  rather 
than  just  reduced  (as  the  Medicare 
Intermediary  Manual  now  provides). 

•  PS&R  Summary  Report.  In 
conjunction  with  the  change  in  the  cost 
report  due  dates,  we  also  stated  our 
intention  to  revise  our  Manual 
instructions  to  extend  the  time  that 
HCFA  allows  the  intermediaries  to 
furnish  the  PS&R  Summary  Report  to 
providers.  Intermediaries  would  be 


required  to  furnish  the  PS&R  Summary 
Report  by  the  last  day  of  the  fourth 
month  following  the  end  of  the 
provider's  cost  reporting  period,  instead 
of  60  days  following  the  end  of  the 
provider's  cost  reporting  period,  as  is 
currently  the  practice.  For  cost  reporting 
periods  ending  on  a  day  other  than  the 
last  day  of  a  month,  intermediaries 
would  be  required  to  furnish  the  PS&R 
Summary  Report  by  the  120th  day 
following  the  end  of  a  provider's  cost 
reporting  period.  If  the  provider  receives 
the  PS&R  Summary  Report  later  than 
the  last  day  of  the  fourth  month  (or  the 
120th  day,  if  applicable)  following  the 
end  of  its  cost  reporting  period,  the 
provider  would  have  30  days  from 
receipt  to  file  its  cost  report.  Thus, 
under  the  proposed  policy,  a  provider 
still  would  have  30  days  after  receipt  of 
the  PS&R  Summary  Report  to  complete 
and  submit  the  cost  report  to  the 
intermediary. 

•  HCRIS  Data.  Presently,  the 
intermediary  must  submit  HCRIS  data  to 
HCFA  within  either  180  days  of  the  end 
of  the  hospital  cost  reporting  period  or 
60  days  of  receipt  of  the  cost  report  trom 
the  provider,  whichever  is  later.  In 
conjunction  with  the  proposed 
extension  of  the  deadline  for  filing  a 
cost  report,  we  indicated  that  we  would 
revise  the  Medicare  Intermediary 
Manual  to  instruct  intermediaries  to 
submit  HCRIS  data  to  HCFA  within  210 
days  of  the  last  day  of  the  hospital  cost 
reporting  period. 

In  addition,  we  stated  our  intention  to 
revise  our  Manual  instructions  to 
specify  that  if  the  intermediary  is  late  in 
sending  the  PS&R  Summary  Report  to 
the  providers,  the  amount  of  time  for  the 
intermediary  to  submit  the  HCRIS  data 
would  be  reduced  by  the  same  number 
of  days  the  PS&R  Summary  Report  was 
late.  For  example,  if  the  intermediary 
sends  the  PS&R  Summary  Report  to  the 
provider  10  days  late,  the  provider 
would  still  have  30  days  from  receipt  of 
the  PS&R  Summary  Report  to  file  its 
cost  report.  However,  the  time 
remaining  for  the  intermediary  to 
submit  the  HCRIS  data  would  be 
reduced  by  a  corresponding  10  days 
(that  is,  from  60  to  50  days  following 
receipt  of  the  cost  report.)  In  such  cases, 
the  intermediary  still  would  have  a  total 
of  210  days  from  the  end  of  the  hospital 
cost  reporting  period  to  submit  HCRIS 
data  to  HCFA. 

As  noted  above,  the  overall  effect  of 
the  proposal  to  extend  the  time  frame 
for  providers  to  file  cost  reports  would 
be  that  HCFA  would  not  have  access  to 
updated  HCRIS  data  until  210  days  after 
the  end  of  a  given  cost  reporting  period. 
This  change  would  not  delay 
significantly  the  availability  of  the 


analytical  files  (which  are  updated 
quarterly)  in  HCRIS,  and  it  should 
improve  the  accuracy  of  initial  cost 
report  data. 

m.  Discussion  of  Public  Comments 

We  received  43  timely  comments  on 
the  May  25.  1994  proposed  rule  (59  FR 
26998)  from  providers,  intermediaries, 
certified  public  accounting  firms,  and 
others.  In  general,  commenters 
expressed  strong  support  for  our 
proposals.  Specific  questions  raised  by 
commenters  are  addressed  below. 

Comment:  Many  commenters  asked 
when  the  new  deadline  for  filing  cost 
reports  would  take  effect. 

Response:  This  final  rule  is  effective 
June  27, 1995.  How  the  new  5-month 
deadline  affects  individual  providers 
will  depend  on  when  a  provider's  cost 
reporting  period  ends.  "That  is,  a 
provider  with  a  cost  reporting  period 
that  ends  before  the  effective  date  of  this 
final  rule  must  file  its  report  on  or 
before  the  last  day  of  the  third  month 
following  the  close  of  the  period 
covered  by  the  report.  A  provider  with 
a  cost  reporting  period  that  ends  on  or 
after  the  effective  date  of  this  final  rule 
must  file  its  cost  report  on  or  before  the 
last  day  of  the  fifth  month  following  the 
close  of  the  period  covered  by  the  report 
(or,  if  applicable,  within  150  days  of  the 
last  day  of  the  cost  reporting  period). 

Comment:  One  commenter  asked  that 
we  clarify  when  a  cost  report  is 
considered  to  be  filed,  for  purposes  of 
meeting  the  filing  deadline.  The 
commenter  believes  that  the  timeliness 
of  a  cost  report  should  be  determined 
based  on  when  a  provider  sends  the 
repKJrt  rather  than  when  the 
intermediary  receives  it.  The  commenter 
also  requested  clarification  on  when  the 
30-day  period  begins  for  an 
intermediary  to  determine  the 
acceptability  of  a  cost  report. 

Response:  In  accordance  with  section 
2219. 4C  of  the  Medicare  Intermediary 
Manual,  a  cost  report  must  be 
postmarked  by  its  due  date  to  be 
considered  timely  filed.  This 
requirement  applies  regardless  of 
whether  the  provider  furnishes  a  hard 
copy  of  its  cost  report  or  a  diskette 
version.  If  a  cost  report  is  due  on  a 
Saturday,  Sunday,  or  Federal  holiday, 
the  cost  report  is  considered  timely  filed 
if  postmarked  by  the  following  work 
day. 

The  30  days  for  an  intermediary  to 
determine  the  acceptability  of  a  cost 
report  begins  on  the  date  that  the 
intermediary  receives  the  cost  report, 
rather  than  the  date  the  provider  files  it. 
(We  generally  allow  up  to  a  7-day  grace 
period  between  the  postmarked  date 
and  the  date  the  cost  report  is  received 
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by  the  intermediary.)  If  a  provider  Hies 
a  cost  report  early  and  receives  a  notice 
of  rejection  before  the  end  of  the  Sfth 
month,  the  provider  would  have  the 
remaining  days  in  that  5-month  period 
to  nie  a  corrected  cost  report.  If  the 
corrected  cost  report  is  filed  by  the  end 
of  the  fifth  month,  it  would  be 
considered  timely.  If  a  provider  Bles  a 
cost  report  that  is  rejected  by  the 
intermediary,  and  the  provider 
subsequently  is  unable  to  Sle  a 
corrected  report  before  the  5-month 
period  has  elapsed,  the  cost  report  is 
considered  late.  The  intermediary  then 
initiates  the  suspension  of  interim 
payments  and  assessment  of  interest 
against  payments  made  to  the  provider 
for  the  fiscal  period. 

Comment:  One  commenter  suggested 
that  we  eliminate  the  instructions  in 
Section  2413.A.3  of  the  PRM-I  that 
permit  an  additional  30  days  for  Bling 
a  certified  cost  report. 

Response:  Under  the  new  due  date 
policy  set  forth  in  this  rule,  all  cost 
reports  are  due  no  later  than  5  months 
following  the  close  of  a  provider's  cost 
reporting  f)eriod.  In  view  of  this  change, 
we  believe  that  the  additional  30  days 
for  filing  a  certified  cost  report  is  no 
longer  necessary.  Thus,  as  the 
commenter  suggested,  we  intend  to 
revise  the  manual  accordingly. 

Comment:  Several  commenters 
pointed  out  that  providers  may  be 
required  to  file  cost  reports  sooner  than 
5  months  after  the  close  of  a  cost 
reporting  period.  For  example,  one 
commenter  cited  a  New  York  State 
requirement  that  providers  file  cost 
reports  within  4  months  of  the  close  of 
their  cost  reporting  periods,  rather  than 
within  the  Federal  deadline  of  5 
months.  Thus,  the  commenter  believes 
that  affected  providers  would  need  the 
PS&R  Summary  Reports  no  later  than  3 
months  following  the  end  of  their  cost 
reporting  periods  instead  of  the  4 
months  reflected  in  our  revised  policy. 

Another  commenter  believes  that 
providers  that  are  reimbursed  on  a  cost 
basis  may  choose  to  file  their  cost 
reports  sooner  than  5  months  after  the 
close  of  their  cost  reporting  periods  in 
order  to  avoid  possible  delays  in  lump 
sum  adjustments  and  interim  rate 
adjustments. 

Response:  We  recognize  that  there 
may  be  State  requirements,  or  other 
requirements,  that  a  provider  file  its  cost 
report  sooner  than  5  months  from  the 
last  day  of  its  cost  reporting  period.  In 
these  situations,  a  provider  should 
contact  the  intermediary  and  request 
that  the  intermediary  furnish  the  PS&R 
Summary  Report  to  the  provider  30  days 
before  the  due  date  of  the  cost  report. 
We  emphasize  that  it  is  the  provider's 


responsibility  to  ascertain  from  the 
intermediary  the  amoimt  of  time  needed 
for  the  intermediary  to  submit  the  PS&R 
Summary  Report.  "The  provider  should 
make  any  such  request  early  enough  (as 
determined  by  the  intermediary)  to  give 
the  intermediary  sufficient  time  to 
provide  the  PS&R  Summary  Report  to 
the  provider  in  time  for  the  provider  to 
meet  its  filing  due  date.  Once  again, 
each  intermediary  determines  the 
amount  of  time  it  needs  to  submit  the 
PS&R  to  the  provider. 

Thus,  our  general  policy  in  situations 
where  providers  need  their  PS&R 
Summary  Reports  before  they  would 
normally  receive  them  is  that  each 
provider  should  contact  its  intermediary 
to  obtain  the  PS&R  on  an  expedited 
basis.  However,  this  policy  could  prove 
cumbersome  in  situations  where  most  or 
all  of  an  intermediary's  providers  face  a 
similar  State-imposed  deadline, 
possibly  resulting  in  a  large  volume  of 
individual  requests  for  expedited 
PS&Rs.  In  such  a  situation,  we  would 
strongly  encourage  the  State  to  work 
with  affected  intermediaries  and 
providers  to  develop  a  more  efficient 
means  of  addressing  a  widespread  need 
for  PS&Rs  before  the  reports  are 
required  under  Medicare. 

As  a  commenter  suggested,  some 
providers  may  wish  to  file  their  cost 
reports  earlier  than  the  5-month 
deadline  of  their  own  accord.  These 
providers  too  should  contact  their 
intermediaries  with  their  requests  that 
the  PS&R  Summary  Reports  be 
furnished  earlier  than  the  usual 
timeframe  of  4  months  after  the  close  of 
a  provider's  cost  reporting  period.  The 
providers  should  request  the  PS&R  in 
time  to  allow  the  fiscal  intermediary  no 
less  than  30  days  to  prepare  the  PS&R. 

We  note  that  an  intermediary  is 
required  to  provide  only  one  PS&R 
Sunmiary  Report  to  each  provider.  If  a 
provider  that  requests  its  PS&R 
Summary  Report  early  subsequently 
requests  a  later  PS&R,  the  subsequent 
version  of  the  PS&R  will  be  furnished  by 
the  intermediary  at  the  provider's 
expense. 

Comment:  Several  commenters 
believe  that  we  should  include 
situations  that  reasonably  impact  the 
provider's  ability  to  file  its  cost  report 
timely,  such  as  changes  in  key  provider 
personnel,  among  the  acceptable 
"circumstances  beyond  the  provider's 
control"  for  granting  an  extension  to  a 
provider  for  filing  its  cost  report.  Other 
commenters  are  concerned  that  an 
intermediary's  operations  (such  as 
audits,  desk  reviews,  and  settlements) 
could  impact  on  a  provider's  ability  to 
timely  file  cost  reports. 


Response:  Under  revised 
§413.24(f)(2)(ii),  an  extension  of  the  due 
date  for  filing  a  cost  report  may  be 
granted  by  the  intermediary  only  when 
a  provider's  operations  are  significantly 
adversely  affected  due  to  extraordinary 
circumstances  over  which  the  provider 
has  no  control,  such  as  flood  or  fire. 
Although  this  policy  constitutes  a  more 
stringent  standard  for  a  filing  extension 
than  the  "good  cause"  criterion  that  has 
been  in  effect,  we  believe  that  this 
change  is  reasonable  and  necessary  in 
conjunction  with  the  change  to  a  5- 
month  deadline  for  filing  the  cost 
report.  Even  for  providers  that  routinely 
have  obtained  30-day  "good  cause" 
filing  extensions  beyond  the  previous  3- 
month  deadline,  the  new  5-month 
deadline  allows  approximately  30 
additional  days  to  file  a  cost  report. 

We  recognize  that  personnel  changes 
create  workload  problems  for  the 
provider.  In  general,  however,  we 
consider  personnel  changes  and  varying 
workload  demands  to  be  acknowledged 
parts  of  any  provider's  business 
operations  rather  than  "circumstance 
over  which  a  provider  has  no  control." 

With  regard  to  the  commenters' 
concern  that  an  intermediary's 
operations  may  impact  on  a  provider's 
ability  to  file  cost  reports  on  a  timely 
basis,  we  note  that  in  any  case  where  an 
intermediary  is  late  in  furnishing  a 
PS&R  Summary  Report,  a  provider 
would  always  be  allowed  30  days  after 
receipt  of  the  PS&R  Summary  Report  to 
complete  and  submit  its  cost  report  to 
the  intermediary. 

As  always,  intermediaries  and  HCFA 
will  consider  requests  for  extensions  on 
a  case-by-case  basis.  As  the  regulations 
reflect,  however,  in  view  of  the 
additional  time  now  permitted  for  filing 
a  cost  report,  we  believe  the  standard  for 
requesting  an  extension  should  be 
stringent. 

Comment:  Two  commenters  objected 
to  our  proposal  that  the  deadline  for  a 
provider  that  is  changing  ownership  or 
terminating  to  file  its  cost  report  be 
extended  from  45  days  to  5  months 
following  change  of  ownership  or 
termination.  The  commenters  believe 
that  this  change  may  result  in  the 
intermediary  finding  it  difficult  to 
collect  overpayments  made  to  the 
provider. 

Response:  Our  experience  is  that  the 
current  45-day  timeframe  for  a  provider 
that  is  changing  ownership  or 
terminating  often  is  not  sufficient  for  an 
intermediary  to  supply  the  provider 
with  its  PS&R  Summary  Report  and 
then  for  the  provider  to  submit  an 
accurate  cost  report  to  its  intermediary. 
We  believe  that  extending  the  due  date 
for  these  providers'  cost  reports  to  5 
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months  following  the  date  of 
termination  or  change  of  ownership, 
consistent  with  the  requirement  for 
other  providers,  will  allow  these 
providers  sufficient  time  to  gather  and 
reconcile  their  data  and  submit 
complete  and  accurate  cost  reports. 
Although  we  recognize  that  the 
extension  in  the  filing  timeframe  may 
result  in  difficulties  in  collecting 
overpayments,  on  balance,  we  believe 
that  these  potential  problems  are 
outweighed  by  the  advantages  of  a 
consistent  policy  and  more  accurate 
reporting.  Intermediaries  should  be 
aware  of  the  potential  for  overpayment 
and,  in  the  event  of  an  overpayment, 
should  begin  collection  of  any 
overpayment  at  the  earliest  possible 
time. 

Comment  K4any  commenters 
addressed  our  proposal  that  an 
intermediary  submit  the  PS&R  Summary 
Report  to  a  provider  within  4  months  (or 
120  days)  of  the  close  of  the  provider's 
cost  reporting  period.  Several 
commenters  requested  that  the  due  date 
for  the  PS&R  Summary  Report  continue 
to  be  60  days  following  the  close  of  a 
provider's  cost  reporting  period;  others 
requested  that  the  due  date  be  extended 
to  90  days  rather  than  the  proposed  120 
days.  These  commenters  believe  that 
extending  the  due  date  for  the  PS&R 
Summary  Report  horn  60  days  to  120 
days  offers  obvious  benefits  to  the 
intermediary.  However,  the  commenters 
stated  that  it  is  not  equitable  to  give  the 
intermediary  an  additional  2  months  to 
provide  the  PS&R  Summary  Report  to 
the  provider,  while  the  provider  must 
continue  to  file  its  cost  report  within  30 
days  of  receipt  of  the  PS&R  Summary 
Report. 

Response:  The  purpose  of  the  PS&R 
Summary  Report  is  to  assist  the 
providers  in  reconciling  their  data  so 
that  they  can  prepare  and  file  an 
accurate  and  timely  cost  report.  We 
realize  that  providers  would  like  to 
receive  the  PS&R  Summary  Reports  as 
early  as  possible.  We  note,  however, 
that  the  providers  should  be 
maintaining  ongoing  records  to  be  used 
for  cost  reporting  purposes  and  the 
PS&R  Summary  Report  should  be  used 
as  a  tool  in  reconciling  these  ongoing 
records.  In  our  opinion,  30  days  is 
ample  time  for  this  reconciliation. 

We  believe  that  providing  an 
additional  60  days  for  intermediaries  to 
submit  PS&R  Summary  Reports  to 
providers  ensures  that  intermediaries 
can  furnish  more  accurate  and  complete 
PS&R  data  to  providers,  which  in  turn 
results  in  providers  requiring  less  time 
to  reconcile  the  PS&R  data  with  their 
records.  In  addition,  under  the  new 
timeframes,  providers  will  have  2  more 


months  to  prepare  their  books  and 
records,  complete  the  necessary  audits, 
and  develop  the  financial  statements 
and  reports  that  are  needed  before  they 
can  complete  the  cost  reporting  forms. 

Of  course,  if  the  PS&R  is  received 
later  than  120  days  after  the  end  of  the 
cost  reporting  period,  a  provider  still 
would  have  30  days  from  the  date  of 
receipt  to  file  its  cost  report. 

Comment  One  commenter  requested 
that  manual  instructions  be  updated  to 
assist  intermediaries  in  completing  the 
PS&R  Summary  Report. 

Response:  Tne  Medicare  Intermediary 
Manual,  Part  2,  is  being  revised  to 
provide  updated  instructions  for 
completing  the  PS&R  Summary  Report. 

Comment:  Several  commenters 
believe  that  210  days  is  insufficient  time 
for  an  intermediary  to  submit  HCRIS 
data  to  HCFA. 

Response:  Presently,  the  intermediary 
must  submit  HCRIS  data  to  HCFA 
within  either  180  days  of  the  end  of  the 
hospital  cost  reporting  period  or  60  days 
of  receipt  of  the  cost  report  from  the 
provider,  whichever  is  later.  The  current 
180-day  deadline  for  an  intermediary  to 
submit  HCRIS  data  to  HCFA  is  based  on 
the  following:  (1)  90  days  for  a  provider 
to  file  its  cost  report,  (2)  30  days  for  an 
extension  of  time  to  file  (available  to 
providers  with  good  cause),  and  (3)  an 
additional  60  days  for  the  intermediary 
to  submit  HCRIS  data  to  HCFA.  In 
conjunction  with  the  extension  of  the 
deadline  for  filing  a  cost  report,  we  are 
revising  the  Intermediary  Manual  to 
instruct  intermediaries  to  submit  HCRIS 
data  to  HCFA  within  210  days  of  the  last 
day  of  the  hospital  cost  reporting 
period.  The  revised  deadline  is  based  on 
the  following:  (1)  150  days  for  filing  a 
cost  report;  and  (2)  60  days  for 
submission  of  HCRIS  data  to  HCFA. 

Thus,  both  the  current  process,  and 
the  new  process  being  implemented 
through  this  final  rule,  give 
intermediaries  60  days  after  cost  reports 
are  filed  to  submit  HCRIS  data  to  HCFA. 
The  change  from  an  overall  time  frame 
for  the  submission  of  HCRIS  data  of  180 
days  after  the  close  of  a  cost  reporting 
period  to  210  days  after  the  close  of  a 
cost  reporting  period  is  a  logical  end 
product  of  the  2-month  increase  in  the 
timeframe  for  a  provider  to  file  its  cost 
report  combined  with  the  elimination  of 
the  routine  30-day  filing  extension. 

These  changes  in  no  way  increase  the 
burden  or  time  constraints  on 
intermediaries.  Rather,  we  believe  that 
these  changes  will  ease  the  burden  on 
intermediaries  by  allowing  them 
additional  time  to  prepare  PS&R 
Summary  Reports,  resulting  in  more 
accurate  and  complete  PS&R  data  to  the 
providers,  in  turn  producing  more 


accurate  cost  reports  back  to  the 
intermediaries.  We  note  that  the 
continuing  growth  in  the  proportion  of 
cost  reports  being  filed  electronically 
should  also  produce  more  accurate  cost 
re{X)rting.  With  these  increases  in 
accuracy,  intermediaries  should  have  to 
expend  fewer  resources  in  determining 
the  acceptability  of  cost  reports,  and 
intermediary  requests  to  providers  for 
additional  data  to  meet  HCRIS 
requirements  should  be  minimized. 
Therefore,  we  believe  the  overall  210- 
day  timeframe  for  reporting  HCRIS  data 
is  sufficient. 

Comment:  Several  intermediaries  are 
concerned  about  workload  demands 
that  result  from  a  large  percentage  of 
providers  having  cost  reporting  periods 
that  end  at  the  same  time.  The 
commenters  are  concerned  that,  v«rith  a 
large  percentage  of  their  providers 
having  common  year  ending  dates,  the 
time  allotted  for  the  intermediary  to 
determine  the  acceptability  of  these  cost 
reports  is  insufficient. 

One  commenter  is  concerned  that  its 
current  workload  patterns  will  be 
disrupted  by  our  revised  policy  of 
allowing  providers  an  additional  2 
months  to  submit  their  cost  reports. 

Response:  We  recognize  that  some 
intermediaries  have  many  providers 
with  common  year-ending  dates, 
resulting  in  cyclical  increases  in  an 
intermediary's  workload.  The  change  in 
the  cost  reporting  deadline  will  have  an 
impact  on  when  these  cyclical  periods 
of  increased  workload  occur,  but  not  on 
the  amount  of  work  involved.  In  fact,  as 
discussed  above,  the  extended  time 
frames  for  cost  report  submission 
should  result  in  increased  accuracy  and, 
consequently,  fewer  resources  being 
expended  by  the  intermediary  in 
determining  the  acceptability  of  the 
provider's  cost  report.  The  requirement 
that  hospitals  file  their  cost  reports 
electronically  (see  our  May  25,  1994 
final  rule  (59  FR  26960)),  combined 
with  the  continued  growth  in  electronic 
filing  among  other  providers,  will  also 
contribute  to  reducing  the  workload 
associated  with  determining  the 
acceptability  of  cost  reports.  Thus,  we 
believe  that  intermediaries  should  be 
able  to  determine  the  acceptability  of 
cost  reports  within  30  days  of  receiving 
them,  even  when  the  intermediary 
receives  many  reports  concurrently. 

We  recognize  tnat  the  current 
workload  patterns  of  intermediaries  will 
undergo  a  one-time  disruption  as  a 
result  of  the  new  cost  reporting 
deadline.  In  the  short-term,  this  change 
may  inconvenience  some 
intermediaries,  while  benefiting  others, 
depending  to  some  extent  on  when  cost 
reporting  years  end  for  each 
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intermediary's  various  providers.  In  the 
long  run,  however,  we  believe  that 
extending  the  cost  reporting  deadline 
and  the  accompanying  increases  in  the 
accuracy  of  cost  reports,  should  prove 
advantageous  to  both  intermediaries  and 
providers. 

Comment:  A  commenter  is  concerned 
that  electronically-filed  cost  reports  may 
not  be  compatible  with  intermediary 
software,  possibly  making  it  difficult  for 
an  intermediary  to  produce  a  hard  copy 
of  the  cost  report.  The  commenter  also 
requested  further  clarification  regarding 
rejection  of  the  cost  report  for  failure  to 
pass  level-1  edits  as  well  as  for  failure 
to  furnish  the  supporting 
documentation  that  a  provider  must 
submit  with  the  cost  report. 

Response:  As  discussed  in  section  II.B 
of  this  preamble,  a  provider  that  files  an 
electronic  cost  report  must  submit  its 
cost  rep)ort  in  an  electronic  format  in 
conformance  with  the  requirements 
contained  in  section  130  of  the 
Electronic  Cost  Report  (ECR) 
Specifications  Manual  (unless  the 
provider  has  received  an  exemption 
from  HCFA.)  These  requirements 
include  the  electronic  file  passing  all  of 
the  fatal  (level-1)  edits  contained  in  the 
ECR  Specifications  Manual. 

The  criteria  for  an  acceptable 
electronic  cost  report  also  are  addressed 
in  chapter  1  of  the  PRM-II,  which 
discusses  the  required  format  for 
electronic  filing  and  the  procedures  for 
specialized  providers,  such  as  providers 
with  all-inclusive  rate  structures  and 
low-Medicare  utilization  providers.  (See 
Chapter  28  of  the  PRM-II  for  the 
specified  level-l  edits.)  All  Automated 
ciata  Reporting  (ADR)  vendors  and 
commercial  vendors  must  adhere  to 
these  edits  when  developing  the 
software  used  by  the  provider  to  create 
the  electronic  cost  report  file.  In  view  of 
the  requirement  that  vendor,  provider 
and  intermediary  software  be 
compatible,  and  the  requirement  that  an 
acceptable  cost  report  must  pass  all 
level-1  edits,  we  do  not  anticipate  that 
intermediaries  will  have  difficulty  in 
producing  a  bard  copy  of  the  cost 
reports. 

The  requirements  for  supporting 
documentation  that  each  provider  type 
must  submit  with  its  cost  report  are  set 
forth  in  various  chapters  of  the  PRM-II. 
In  the  May  25, 1994  proposed  rale  (59 
FR  27002),  we  specified  under  proposed 
§  413.24(^(5)(i)  that  in  order  for  a  cost 
report  submission  to  be  considered 
acceptable,  a  provider  must  submit  the 
required  cost  reporting  forms  and  all 
supporting  documentation  required  by 
program  instructions.  Under  proposed 
413.24(f)(5)(iii).  any  cost  report  not 
Considered  acceptable  would  be  rejected 


and  thus  treated  as  if  it  had  never  been 
filed. 

As  we  considered  the  public 
comments  and  developed  this  final  rule, 
we  realized  that  it  was  not  necessary  or 
efficient  for  an  intermediary  to  reject  a 
cost  report  summarily  based  solely  on 
the  initial  absence  of  complete 
supporting  documentation.  Therefore, 
we  have  revised  proposed  §413.24  by 
deleting  the  provision  that  a  cost  report 
must  include  all  required  supporting 
documentation  to  be  considered 
acceptable  and  thus  avoid  rejection.  We 
believe  that  this  change  will  benefit 
both  intermediaries  and  providers  by 
permitting  the  intermediary's  review 
process  to  continue  in  cases  where  a 
provider  inadvertently  fails  to  submit 
complete  supporting  documentation. 

We  emphasize  that,  despite  this 
change,  providers  remain  responsible 
for  submitting  all  supporting 
documentation  required  under 
applicable  program  instructions. 
However,  we  are  instructing 
intermediaries  that  a  cost  report  is  to  be 
rejected  for  lack  of  supporting 
documentation  only  if  it  does  not 
include  the  Provider  Cost 
Reimbursement  Questionnaire  (HCFA 
Form  339).  Additionally,  cost  reports  for 
teaching  hospitals  will  be  rejected  for 
lack  of  supporting  documentation  if  the 
cost  report  does  not  include  a  copy  of 
the  Intern  and  Resident  Information 
System  (IRIS)  diskette.  These 
requirements  now  are  specified  in  the 
Uniform  Desk  Review  Program 
published  in  Part  4  of  the  Medicare 
IntMinediary  Manual,  and  we  are  now 
setting  them  forth  under  §413. 24(f)(5)  as 
well.  Otherwise,  if  a  cost  report  does  not 
include  required  supporting 
documentation,  the  intermediary 
contacts  the  {>rovider  in  wnting  and 
requests  the  missing  supporting 
documentation.  If  the  documentation  is 
not  received  from  the  provider  within 
15  days  from  the  date  of  receipt  of  the 
intermediary  request  (allowing  7  days 
for  mailing),  the  intermediary  may  be^ 
suspending  paym«nts  until  the 
supporting  documentation  is  received. 
We  are  revising  the  Medicare 
Intermediary  Manual  and  chapter  1  of 
the  PRM-n  to  reflect  this  policy. 

Comment:  One  conMnenter  stated  that 
the  requirement  that  a  provider  submit 
supporting  documentation  may  be  in 
conflict  with  the  American  Institute  of 
Certified  Public  Accountant  (AICPA) 
recommendations  concerning  proper 
disclosutre.  The  conunenter  believes  that 
the  required  supporting  documentation 
could  be  considered  confidential. 

Response:  To  carry  out  the  settlement 
process,  an  intermediary  must  request 
sufficient  documentation  to  assure  the 


accuracy  and  allowability  of  costs 
reported  on  the  cost  report.  We  do  not 
believe  that  this  information  is 
necessarily  confidential  in  nature. 
Nevertheless,  the  intermediary  will 
retain  the  data  and  maintain  its 
confidentiality.  Generally,  the  release  of 
provider  information  is  limited  to  that 
information  contained  in  the  provider's 
cost  report.  Supporting  documentation, 
or  documentation  obtained  through 
audit,  is  not  considered  releasable  to  the 
public  under  the  Freedom  of 
Information  Act. 

IV.  Provisions  of  the  Final  Regulations 

This  rule  adopts  the  provisions  of  the 
proposed  rule  as  final  with  the 
exception  of  one  change  at 
§413.24(f)(5)(i)  concerning  our 
proposed  definition  of  an  acceptable 
cost  report  submission.  As  discussed 
above  in  section  III,  we  have  eliminated 
the  proposed  requirement  that  a  cost 
report  must  include  all  supporting 
documentation  in  order  to  be 
considered  an  acceptable  submission. 

V.  Impact  Statement 

We  generally  prepare  a  regulatory 
flexibility  analysis  that  is  consistent 
with  the  Regulatory  FlexibiUty  Act 
(RFA)  (5  U.S.C.  601  through  612)  unless 
we  certify  that  a  final  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  final  rule  extends  from  3  months 
to  5  months  after  the  close  of  a  cost 
reporting  period  the  time  frame  for 
providers  to  file  thmr  cost  reports.  It 
also  defines  what  HCFA  considers  to  be 
an  "acceptable"  cost  report  submission. 
Neither  of  these  changes  will  have  a 
significant  economic  impact  on 
providers.  Therefore,  we  have 
determined,  and  we  certify,  that  this 
rule  would  not  have  a  significant  effect 
on  a  substantial  number  of  small 
entities.  Thus,  we  are  not  preparing  a 
regulatory  flexibility  analysis. 

Section  1102(b)  of  the  Act  requires  us 
to  prepare  a  regulatory  impact  statement 
if  a  final  rule  may  have  a  significant 
economic  impact  on  the  operations  of  a 
substantial  number  of  smali  rural 
hospitals.  Such  an  analysis  must 
conform  to  the  provisions  of  section  604 
of  the  RFA.  For  purposes  of  section 
1102(b)  of  the  Act,  we  define  a  small 
rural  hospital  as  a  hospital  that  is 
located  outside  of  a  Metropolitan 
Statistical  Area  and  has  fewer  than  50 
beds. 

We  are  not  preparing  a  regulatory 
impact  statement  since  we  have 
determined,  and  we  certify,  that  this 
final  rule  would  not  have  a  significant 
economic  impact  on  the  operations  of  a 
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substantial  number  of  small  rural 
hospitals. 

In  accordance  with  the  provisions  of 
Executive  Order  12866,  this  regulation 
was  not  reviewed  by  the  Office  of 
Management  and  Budget. 

VI.  Other  Required  Information 

A.  Waiver  of  30-Day  Delay  in  Effective 
Date 

We  normally  provide  a  delay  in  the 
effective  date  of  30  days  after 
publication  for  final  rules.  However,  we 
may  waive  the  delay  in  the  effective 
date  if  we  find  good  cause  that  a  delay 
in  the  effective  date  is  impracticable, 
unnecessary,  or  contrary  to  the  public 
interest. 

As  explained  above,  this  final  rule 
extends  the  time  frame  for  providers  to 
file  cost  reports  from  3  months  after  the 
close  of  a  cost  reporting  period  to  5 
months  after  the  close  of  a  cost  reporting 
period.  We  believe  this  change  will  be 
beneficial  to  providers  and  that  a  delay 
in  implementing  this  change  would 
serve  no  purpose.  Thus,  we  have 
concluded  that  in  this  instance  it  would 
be  unnecessary  and  contrary  to  the 
public  interest  to  provide  for  a  30-day 
delay  in  the  effective  date  of  this  final 
rule.  Therefore,  we  find  good  cause  to 
waive  the  usual  30-day  delay  in 
effective  date. 

B.  Paperwork  Reduction  Act 

Section  413.24  contains  information 
collection  and  recordkeeping 
requirements  concerning  provider  cost 
reports  that  are  subject  to  review  by  the 
Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  3501  et  seq.).  The 
burdens  associated  with  filing  cost 
reports  have  been  approved  by  OMB. 
This  final  rule  merely  changes  the  date 
on  which  cost  reports  are  due  and  thus 
has  no  effect  on  \he  information 
collection  and  recordkeeping  burden. 
However,  the  information  collection  and 
recordkeeping  requirements  contained 
in  §413.24  are  not  effective  until  they 
have  been  approved  by  OMB.  We  will 
publish  a  notice  in  the  Federal  Register 
when  OMB  approval  has  been  obtained. 
Organizations  and  individuals  desiring 
to  submit  comments  on  the  information 
collection  and  recordkeeping 
requirements  set  forth  in  §413.24 
should  direct  them  to  the  Office  of 
Management  and  Budget,  Human 
Resources  and  Housing  Branch,  Room 
10235.  New  Executive  Office  Building, 
Washington,  D.C.,  20503.  Attention: 
Allison  Eydt  (desk  officer  for  HCFA). 


List  of  Subiects  in  42  CFR  Part  413 

Health  facilities,  Kidney  diseases. 
Medicare,  Puerto  Rico,  Reporting  and 
recordkeeping  requirements. 

42  CFR  Chapter  IV.  part  413,  is 
amended  as  follows: 

PART  413— PRINCIPLES  OF 
REASONABLE  COST 
REIMBURSEMENT;  PAYMENT  FOR 
END-STAGE  RENAL  DISEASE 
SERVICES 

1.  The  authority  citation  for  part  413 
continues  to  read  as  follows: 

Authority:  Sees.  1102,  1122, 1814(b),  1815. 
1833  (a),  (i),  and  (n),  1861(v),  1871. 1881, 
1883,  and  1886  of  the  Social  Security  Act  (42 
U.S.C.  1302. 1320a-l,  1395f(b),  1395g,  13951 
(a),  (i),  and  (n),  1395x(v),  1395hh.  1395rr. 
1395tt.  andl395ww). 

Subpart  B — Accounting  Records  and 
Reports 

2.  In  §413.24.  paragraph  (f)(2)  is 
revised,  and  a  new  paragraph  (f)(5)  is 
added  to  read  as  follows: 

§  413.24    Adequate  cost  data  and  cost 
finding 

•  •         *         •         • 

(f)*   *  * 

(2)  Due  dates  for  cost  reports,  (i)  Cost 

reports  are  due  on  or  before  the  last  day 
of  the  fifth  month  following  the  close  of 
the  period  covered  by  the  report.  For 
cost  reports  ending  on  a  day  other  than 
•  the  last  day  of  the  month,  cost  reports 
are  due  150  days  after  the  last  day  of  the 
cost  reporting  period. 

(ii)  Extensions  of  the  due  date  for 
filing  a  cost  report  may  be  granted  by 
the  intermediary  only  when  a  provider's 
operations  are  significantly  adversely 
affected  due  to  extraordinary 
circumstances  over  which  the  provider 
has  no  control,  such  as  flood  or  fire. 

*  •        •        •        * 

(5)  An  acceptable  cost  report 
submission  is  defined  as  follows: 

(i)  All  providers — The  provider,  must 
complete  and  submit  the  required  cost 
reporting  forms,  including  all  necessary 
signatures.  A  cost  report  is  rejected  for 
lack  of  supporting  documentation  only 
if  it  does  not  include  the  Provider  Cost 
Reimbiu-sement  Questionnaire. 
Additionally,  a  cost  report  for  a  teaching 
hospital  is  rejected  for  lack  of 
supporting  documentation  if  the  cost 
report  does  not  include  a  copy  of  the 
Intern  and  Resident  Information  System 
diskette. 

(ii)  For  providers  that  are  required  to 
file  electronic  cost  reports — In  addition 
to  the  requirements  of  paragraphs  (0(4) 
and  (f)(5)(i)  of  this  section,  the  provider 
must  submit  its  cost  reports  in  an 
electronic  cost  report  format  in 


conformance  with  the  requirements 
contained  in  the  Electronic  Cost  Report 
(ECR)  Specifications  Manual  (unless  the 
provider  has  received  an  exemption 
from  HCFA). 

(iii)  The  intermediary  makes  a 
determination  of  acceptability  within  30 
days  of  receipt  of  the  provider's  cost 
report.  If  the  cost  report  is  considered 
imacceptable,  the  intermediary  returns 
the  cost  report  with  a  letter  explaining 
the  reasons  for  the  rejection.  When  the 
cost  report  is  rejected,  it  is  deemed  an 
unacceptable  submission  and  treated  as 
if  a  report  had  never  been  filed. 
***** 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773,  Medicare — Hospital 
Insurance;  and  Program  No.  93.774. 
Medicare — Supplementary  Medical 
Insurance  Program) 

Dated:  May  30, 1995. 
Bruce  C.  Vladeck. 

Administrator,  Health  Care  Financing 
Administration. 
[FR  Doc.  95-15340  Filed  6-26-95:  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  95-24;  RM-8583] 

Radio  Broadcasting  Services; 
Clarendon,  TX 

agency:  Federal  Communications 

Commission. 

action:  Final  rule. 

SUI^MARY:  The  Commission,  at  the 
request  of  ROHO  Broadcasting,  allots 
Channel  257C2  to  Clarendon.  Texas,  as 
the  community's  first  local  aural 
transmission  service.  See  60  FR  10534, 
February  27,  1995.  Channel  257C2  can 
be  allotted  to  Clarendon,  Texas,  in 
compliance  with  the  Commission's 
minimum  distance  separation 
requirements  without  the  imposition  of 
a  site  restriction.  The  coordinates  for 
Channel  257C2  at  Clarendon  are  34-56- 
16  and  100-53-16.  With  this  action,  this 
proceeding  is  terminated. 
DATES:  Effective  August  7,  1995.  The 
window  period  for  filing  applications 
will  open  on  August  7, 1995.  and  close 
on  September  7,  1995. 
FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Blumenthal,  Mass  Media  Bureau,  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  95-24. 
adopted  June  13.  1995.  and  released 
June  22,  1995.  The  full  text  of  this 
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Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239).  1919  M  Street,  NW,. 
Washington.  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor, 
ITS,  Inc.,  (202)  857-3800,  2100  M 
Street.  NW.,  Suite  140.  Washington.  DC 
20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— {AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  Sees.  303.  48  Stat.,  as  amended, 
1082;  47  U.S.C.  154,  as  amended. 

S  73.202    [Amemtod] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Texa^  '"^  amended  by 
adding  Clarendon,  Chamiwi  Z57C2. 

Federal  Communications  Commission. 
John  A.  Karousos, 

Chief.  Allocations  Branch.  Policy  and  Rules 

Division.  Mass  Media  Bureau. 

IFR  Doc.  95-15672  Filed  &-26-95;  8:45  am] 
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47  CFR  Part  73 

[MM  Docket  No.  91-259;  RM-7309,  RM- 
7942.  RM-7943,  RM-7944,  RM-7M8] 

Radio  Broadcasting  Services; 
Canovanas,  Culebra,  Las  Piedras, 
Mayaguez,  Quebradillas,  San  Juan, 
and  Vieques,  PR,  and  Christiansted 
and  Frederjksted,  VI 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission,  at  the 
request  of  Carlos  J.  Colon-Ventura, 
substitutes  Channel  25  2A  for  Channel 
255B  at  Vieques,  PR,  reallots  Channel 
252A  from  Vieques  to  Las  Piedras,  PR, 
and  modifles  the  license  of  Station 
WSAN  to  specify  operation  on  Channel 
252A  at  Las  Piedras.  At  the  request  of 
Jose  J.  Arzuaga,  the  Commission 
substitutes  Channel  258A  for  Channel 
252A  at  Quebradillas,  PR,  and  modifies 
the  license  of  Station  WQQZ  to  specify 
operation  on  the  alternate  Class  A 
channel.  At  the  request  of  Amor  Family 
Broadcasting  Group,  the  Commission 
allots  Channel  251A  to  Santa  Isabel,  PR, 
as  the  community's  first  local  aural 
transmission  service.  At  the  request  of 
V.I.  Stereo  Communications  Corp.,  the 


Commission  reallots  Channel  291B  &om 
Christiansted,  V.I.  to  Vieques,  PR,  and 
modifies  the  license  of  Station  WVIS  to 
specify  Vieques  as  its  community  of 
Ucense,  substitutes  Channel  254A  for 
Channel  293A  at  Culebra,  PR,  and 
modifies  the  outstanding  construction 
permit  of  Aurio  A.  Mates  to  specify 
operation  on  the  alternate  Class  A 
channel.  At  the  request  of  Luis 
Hernandez,  the  Commission  allots 
Channel  253A  to  Frederiksted.  V.I..  as 
the  community's  second  local  aural 
transmission  service.  To  accommodate 
the  above  allotments,  the  Commission 
also  substitutes  Channel  254B  for 
Channel  256B  at  Mayaguez,  PR, 
modifies  the  license  of  Station  WKJB- 
FM  to  specify  operation  on  the  alternate 
Class  B  channel,  substitutes  Channel 
256B  for  Channel  253B  at  San  Juan.  PR, 
and  modifies  the  license  of  Station 
WPRM-FM  to  specify  operation  on  the 
alternate  Class  B  channel.  See  also 
Supplementary  Information,  infra.  With 
this  action,  this  proceeding  is 
terminated. 

DATES:  Effective  August  7,  1995.  The 
window  period  for  filing  applications 
will  open  on  August  7, 1995.  and  close 
on  September  7,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202)  418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  91-259. 
adopted  Jime  13, 1995^  and  released 
June  22, 1995.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  1919  M  Street,  NW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor, 
International  Transcription  Service, 
Inc..  (202)  857-3800,  2100  M  Street, 
NW..  Suite  140.  Washington.  DC  20037. 
Channel  251 A  can  be  allotted  to  Santa 
Isabel  with  a  site  restriction  of  3.6 
kilometers  (2.3  miles)  east,  at 
coordinates  North  Latitude  17-58-12 
and  West  Longitude  66-22-09,  to  avoid 
a  short-spacing  to  Channel  254B  at 
Mayaguez.  Channel  291B  can  be  allotted 
to  Vieques  without  the  imposition  of  a 
site  restriction,  at  18-19-39;  65-18-05. 
Channel  254A  can  be  allotted  to  Culebra 
without  the  imposition  of  a  site 
restriction,  at  18-18-18;  65-18-06. 
Channel  252A  can  be  allotted  to  Las 
Piedras  with  a  site  restriction  of  14.6 
kilometers  (9.1  miles)  northwest,  at  18- 
16-14;  65-45-33,  to  avoid  short- 
spacings  to  Station  WBRQ,  Channel 
249A,  Cidra,  PR,  and  to  Channel  251A 
at  Santa  Isabel.  Channel  258A  can  be 


allotted  to  Quebradillas  at  Station 
WQQZ's  present  transmitter  site,  at  18- 
23-33;  66-^9-46.  Channel  254B  can  be 
allotted  to  Mayaguez  at  Station  WKJB's 
present  transmitter  site  at  18-09-05;  66- 
59-19.  Channel  256B  can  be  allotted  to 
San  Juan  at  Station  WPRM-FM's  present 
transmitter  site,  at  18-06-45;  66-03-07. 
Channel  253A  can  be  allotted  to 
Frederiksted,  V.I.,  without  the 
imposition  of  a  site  restriction,  at  17-42- 
48:  64-53-00. 

List  of  Subiects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— {AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  Sees.  303, 48  Stat.,  as  amended, 
1082;  47  U.S.C  154,  as  amended. 

173.202    [Amemted] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Puerto  Rico,  is 
amended  by  removing  Channel  293A 
and  adding  Channel  254A  at  Culebra, 
removing  Channel  256B  and  adding 
Channel  254B  at  Mayaguez;  removing 
Channel  252A  and  adding  Channel 
258A  at  Quebradillas;  removing 
Channel  253B  and  adding  Channel  256B 
at  San  Juan;  removing  Channel  255B 
and  adding  Channel  291B  at  Vieques, 
and  by  adding  Las  Piedras,  Channel 
252A,  by  adding  Santa  Isabel,  Channel 
251A. 

3.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  the  Virgin  Islands,  is 
amended  by  removing  Channel  291B  at 
Christiansted  and  addUng  Channel  253A 
at  Frederiksted. 

Federal  Communications  Commission. 

John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division.  Mass  Media  Bureau. 

IFR  Doc.  95-15671  Filed  6-26-95;  8:45  ami 
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DEPARTMENT  OF  DEFENSE 

48  CFR  Part  246 

Defense  Federal  Acquisition 
Regulation  Supplement;  Contract 
Quality  Requirements 

agency:  Department  of  Defense  (DoD). 
ACTION:  Interim  rule  with  request  for 
comment. 

SUMMARY:  The  Director  of  Defense 
Procurement  has  issued  an  interim  rule 
amending  the  Defense  Federal 
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Acquisition  Regulation  Supplement 
(DFARS)  to  encourage  increased  use  of 
commercial  quality  standards  in  DoD 
contracts. 

DATES:  Effective  date:  June  13, 1995. 
Comment  date:  Comments  on  the 
interim  rule  should  be  submitted  in 
writing  to  the  address  shown  below  on 
or  before  August  28, 1995,  to  be 
considered  in  the  formulation  of  the 
final  rule. 

ADDRESSES:  Interested  parties  should 
submit  written  comments  to:  Defense 
Acquisition  Regulations  Council,  Attn: 
Mr.  Richard  G.  Layser, 
PDUSD(A&T)DP(DAR),  IMD  3D139, 
3062  Defense  Pentagon,  Washington,  DC 
20301-3062.  Telefax  number  (703)  602- 
0350.  Please  cite  DFARS  Case  95-D007 
in  all  correspondence  related  to  this 
issue. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Rick  Layser.  (703)  602-0131. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

Current  DoD  initiatives  to  merge  the 
Defense  and  private  sector  industrial 
base  require  increased  use  of 
commercial  standards  and  recognition 
of  contractor  quality  systems.  This 
interim  rule  amends  DFARS  Part  246  to 
encourage  increased  use  of  commercial 
quality  standards  by  removing  existing 
requirements  to  use  military  quality 
standards  in  DoD  contracts.  The  rule 
revises  the  definition  of  "quality 
program";  replaces  direct  references  to 
MIL-I-45208  and  MIL-Q-9858  with 
references  to  higher-level  quality 
requirements;  and  deletes  Table  46-1, 
Contract  Quality  Requirements  Guide. 

B.  Regulatory  Flexibility  Act 

This  interim  rule  may  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601,  et  seq., 
because  the  rule  encourages  increased 
use  of  commercial  quality  standards. 
The  rule  will  enable  contractors  to  use 
a  single  quality  system  in  their  facilities, 
rather  than  maintaining  duplicative 
commercial  and  military  quality 
systems.  This  is  expected  to  result  in 
lower  costs,  as  well  as  improved  process 
capability,  process  controls,  and 
product  quality.  An  Initial  Regulatory 
Flexibility  Analysis  (IRFA)  has  been 
prepared  and  may  be  obtained  from  the 
address  stated  herein.  A  copy  of  the 
IRFA  has  been  submitted  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration.  Comments 
from  small  entities  concerning  the 
affected  DFARS  subparts  will  be 
considered  in  accordance  with  Section 


610  of  the  Act.  Such  comments  must  be 
submitted  separately  and  cite  DFARS 
Case  95-D007  in  correspondence. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  this  interim  rule  does 
not  impose  any  new  information 
collection  requirements  which  require 
the  approval  of  0MB  under  44  U.S.C. 
3501.  et  seq. 

D.  Determination  to  Issue  an  Interim 
Rule 

A  determination  has  been  made  under 
the  authority  of  the  Secretary  of  Defense 
that  compelling  reasons  exist  to  publish 
this  interim  rule  prior  to  affording  the 
public  an  opportiuiity  to  comment.  This 
action  is  necessary  to  permit  the 
Government  and  industry  to  realize,  as 
soon  as  possible,  the  significant  cost 
savings  anticipated  from  allowing 
contractors  to  maintain  a  single  quality 
system  in  their  facilities.  Comments 
received  in  response  to  the  publication 
of  this  interim  rule  will  be  considered 
in  formulating  the  final  rule. 

List  of  Subiects  in  48  CFR  Part  246 

Government  procurement. 
Nfichele  P.  Peterson, 

Executive  Editor,  Defense  Acquisition 
Regulations  Council. 

Therefore,  48  CFR  Part  246  is 
amended  as  follows: 

1.  The  authority  citation  for  48  CFR 
Part  246  is  revised  to  read  as  follows: 

Authority:  41  U.S.C.  421  and  48  CFR 
chapter  1. 

PART  246— QUALmr  ASSURANCE 

2.  Section  246.101  is  amended  by 
revising  the  definition  of  "Quality 
program"  to  read  as  follows: 

246.101  Definitions. 

***** 

Quality  program  is  a  program  which 
is  developed,  planned,  and  managed  to 
carry  out  cost-effectively  all  efforts  to 
effect  the  quality  of  materials  and 
services  from  concept  exploration  and 
definition  through  demonstration  and 
validation,  engineering  and 
manufacturing  development,  production 
and  deployment,  and  operations  and 
support. 

3.  Section  246.102  is  amended  by 
adding  a  second  sentence  in  paragraph 
(4)  to  read  as  follows: 

246.102  Policy. 

***** 

(4)  *  *  *  Contractor  quality  programs 
may  be  modeled  on  military, 
commercial,  national,  or  international 
quality  standards. 


4.  Section  246.202-3  is  revised  to  read 
as  follows: 

246.202-3    Higher-level  contract  quality 
requirements. 

(i)  Higher-level  contract  quality 
requirements  are  used  in  addition  to  a 
standard  inspection  requirement. 

(ii)  Higher-level  contract  quality 
requirements,  including  nongovernment 
quality  system  standards  adopted  to 
meet  DoD  needs,  are  listed  in  the  DoD 
Index  of  Specifications  and  Standards. 

5.  Section  246.204  is  revised  to  read 
as  follows: 

246.204    Application  of  criteria. 

When  purchasing  a  commercial  item, 
the  technical,  quality  assurance,  and 
contracting  activities  must  work 
together  to  tailor  contract  quality 
requirements  to^ 

(1)  Eliminate  or  minimize  special 
Government  testing,  quality  control,  and 
inspection  requirements.  Consider — 

(0  The  item's  application; 

(ii)  The  cost  objeJctives  of  the 
acquisition;  and 

(lii)  The  item's  reliability  as 
established  in  the  commercial  market; 

(2)  Maximize  use  of  the  certificate  of 
conformance  consistent  with  FAR 
46.504;  and 

(3)  Provide  for  examination  and 
acceptance  at  the  most  economical  point 
(source  or  destination). 

6.  Section  246.704  is  amended  by 
revising  paragraph  (4)  to  read  as  follows: 

246.704    Authority  for  use  of  warranties. 

***** 

(4)  Supplies  and  services  in  fixed- 
price  type  contracts  containing  quality 
assurance  provisions  that  reference 
higher-level  contract  quality 
requirements  (see  246.202-3);  or 
***** 

[FR  Doc.  95-15252  Filed  6-26-95;  8:45  am) 
MLUNG  OOOC  S0W-04-M 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  544 

[Docket  No.  95-004;  Notice  3] 

RIN  2127-AE94 

Insurer  Reporting  Requirements;  List 
of  Insurers  Required  to  File  Reports 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation  (DOT). 
ACTION:  Final  rule. 

summary:  In  this  final  rule,  NHTSA 
publishes  an  update  to  its  hst  in 
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Appendices  A,  B,  and  C  of  part  544  of 
passenger  motor  vehicle  insurers  that 
are  required  to  file  reports  on  their 
motor  vehicle  theft  loss  experiences, 
pursuant  to  49  U.S.C.  section  33112. 
Each  insurer  listed  in  these  appjendices 
must  file  a  report  for  the  1992  calendar 
year  not  later  than  October  25,  1995. 
Further,  as  long  as  they  remain  listed, 
they  must  submit  reports  on  each 
subsequent  October  25. 
DATES:  The  tinal  rule  on  this  subject  is 
effective  July  27, 1995. 

Reporting  Date:  Insurers  listed  in  the 
appendices  are  required  to  submit 
reports  on  their  calendar  year  1992 
experience,  which  is  due  October  25, 
1995.  Previously  listed  insurers  whose 
names  are  removed  by  this  notice  need 
not  submit  reports  for  that  year.  Insurers 
newly  listed  in  this  Hnal  rule  must 
submit  their  reports  for  calendar  year 
1992  on  or  before  October  25,  1995. 
Under  part  544,  as  long  as  an  insurer  is 
listed,  it  must  file  reports  each  October 
25.  Thus,  any  insurer  listed  in  the 
appendices  as  of  the  date  of  the  most 
recent  final  rule  must  file  a  report  on  the 
following  October  25,  and  on  each 
succeeding  October  25,  absent  a  further 
amendment  removing  the  insurer's 
name  from  the  appendices. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Barbara  A.  Gray,  Office  of  Market 
Incentives,  NHTSA,  400  Seventh  St.. 
SW.,  Washington.  DC  20590.  Ms.  Gray's 
telephone  number  is  (202)  366-1740. 
Her  fax  number  is  (202)  366-4329. 

SUPPLEMENTARY  INFORMATION: 

Background 

Pursuant  to  49  U.S.C.  section  33112. 
Insurer  reports  and  information, 
NHTSA  requires  certain  passenger 
motor  vehicle  insurers  to  file  an  annual 
report  with  NHTSA  unless  the  agency 
exempts  the  insurer  from  filing  such 
reports.  Each  insurers'  report  includes 
information  about  thefts  and  recoveries 
of  motor  vehicles,  the  rating  rules  used 
by  the  insurer  to  establish  premiums  for 
comprehensive  coverage,  the  actions 
taken  by  the  insurer  to  reduce  such 
premiums,  and  the  action  taken  by  the 
insurer  to  reduce  or  deter  theft.  Under 
the  agency's  implementing  regulation, 
part  544,  the  following  insurers  are 
subject  to  the  reporting  requirements: 
(1)  Those  issuers  of  motor  vehicle 
insurance  policies  whose  total 
premiums  account  for  1  percent  or  more 
of  the  total  premiums  of  motor  vehicle 
insurance  issued  within  the  United 
States;  (2)  those  issuers  of  motor  vehicle 
insurance  policies  whose  premiums 
account  for  10  percent  or  more  of  total 
premiums  written  within  any  one  State; 
and  (3)  rental  or  leasing  companies  with 


a  fleet  of  20  or  more  vehicles  not 
covered  by  theft  insurance  policies 
issued  by  insurers  of  motor  vehicles, 
other  than  any  govenunental  entity. 

Pursuant  to  its  statutory  exemption 
authority,  the  agency  has  exempted 
smaller  passenger  motor  vehicle 
insurers  from  the  reporting 
requirements. 

A.  Small  Insurers  of  Passenger  Motor 
Vehicles 

Section  33112(f)(2)  provides  that  the 
agency  shall  exempt  small  insurers  of 
passenger  motor  vehicles  if  NHTSA 
finds  that  such  exemptions  will  not 
significantly  affect  the  validity  or 
usefulness  of  the  information  in  the 
reports,  either  nationally  or  on  a  State- 
by-State  basis.  The  term  "small  insurer" 
is  defined  in  section  33112(f)(1)(A)  and 
(B)  as  an  insurer  whose  premiums  for 
motor  vehicle  insurance  issued  directly 
or  through  an  affiliate,  including 
pooling  arrangements  established  under 
State  law  or  regulation  for  the  issuance 
of  motor  vehicle  insurance  accoimt  for 
less  than  1  percent  of  the  total 
premiums  for  all  forms  of  motor  vehicle 
insurance  issued  by  insurers  within  the 
United  States.  However,  that  section 
also  stipulates  that  if  an  insurance 
company  satisfies  this  definition  of  a 
"small  insurer,"  but  accounts  for  10 
percent  or  more  of  the  total  premiums 
for  all  motor  vehicle  insurance  issued  in 
a  particular  State,  the  insurer  must 
report  about  its  operations  in  that  State. 

As  described  in  the  final  rule 
establishing  the  requirement  for  insurer 
reports  (52  FR  59.  January  2.  1987),  in 
49  CFR  part  544.  NHTSA  exercises  its 
exemption  authority  by  listing  in 
Appendix  A  each  insurer  which  must 
report  because  it  had  written  at  least  1 
percent  of  the  motor  vehicle  insurance 
premiums  nationally.  Listing  the 
insurers  subject  to  reporting  instead  of 
each  insurer  exempted  from  reporting 
because  it  had  less  than  1  percent  of  the 
premiums  nationally  is  administratively 
simpler  since  the  former  group  is  much 
smaller  than  the  latter.  In  Appendix  B. 
NHTSA  lists  those  insurers  that  are 
required  to  report  for  particular  States 
because  each  insurer  had  a  10  percent 
or  greater  market  share  of  motor  vehicle 
premiums  in  those  States.  In  the  January 
1987  final  rule,  the  agency  stated  that 
Appendices  A  and  B  will  be  updated 
annually.  It  has  been  NHTSA's  practice 
to  update  the  appendices  based  on  data 
voluntarily  provided  by  insurance 
companies  to  A.  M.  Best,  and  made 
available  to  the  agency  each  spring.  The 
agency  uses  the  data  to  determine  the 
insurers'  market  share  nationally  and  in 
each  State. 


B.  Self-Insured  Rental  and  Leasing 
Companies 

In  addition,  upon  making  certain 
determinations.  NHTSA  is  authorized  to 
grant  exemptions  to  self  insurers,  i.e., 
any  person  who  has  a  fleet  of  20  or  more 
vehicles  (other  than  any  governmental 
entity)  which  are  used  primarily  for 
rental  or  lease  and  which  are  not 
covered  by  theft  insurance  policies 
issued  by  insurers  of  passenger  motor 
vehicles,  49  U.S.C.  33112(e)  (1)  and  (2). 
NHTSA  may  exempt  a  self  insurer  from 
reporting,  if  the  agency  determines: 

(1)  The  cost  of  preparing  and 
providing  the  information  is  excessive 
in  relation  to  the  size  of  the  insurer's 
business;  and 

(2)  the  information  from  that  insurer 
will  not  contribute  significantly  to 
carrying  out  chapter  331. 

Conversely.  NHTSA  may  not  exempt 
a  self  insurer  solely  based  on  meeting 
the  definition  of  insurer  as  defined  in 
section  33112(b)(1). 

In  a  final  rule  published  June  22, 1990 
(55  FR  25606).  the  agency  granted  a 
.class  exemption  to  all  companies  that 
rent  or  lease  fewer  than  50,000  vehicles 
because  it  believed  that  reports  from 
only  the  largest  companies  would 
sufficiently  represent  the  theft 
experiences  of  rental  and  leasing 
companies.  NHTSA  concluded  that 
reports  by  the  many  smaller  rental  and 
leasing  companies  do  not  significantly 
contribute  to  carrying  out  NHTSA's 
statutory  obligations,  and  that 
exempting  such  companies  will  relieve 
an  urmecessary  burden  on  most 
companies  that  potentially  must  report. 
As  a  result  of  the  June  1990  final  rule, 
the  agency  added  a  new  Appendix  C, 
which  consists  of  an  annually  updated 
list  of  the  self  insiu«rs  that  are  subject 
to  part  544. 

Following  the  same  approach  as  in 
the  case  of  Appendix  A,  NHTSA  has 
included  in  Appendix  C  each  of  the 
relatively  few  self  insurers  which  are 
subject  to  reporting  instead  of  listing 
relatively  numerous  self  insurers  that 
are  exempted.  NHTSA  updates 
Appendix  C  based  on  information  from 
the  publications  Automotive  Fleet 
Magazine  and  Travel  Business  Travel 
News. 

Notice  of  Proposed  Rulemaking 

(1)  Insurers  of  Passenger  Motor  Vehicles 

On  January  19. 1995,  NHTSA 
published  a  notice  of  proposed 
rulemaking  (NPRM)  to  update  the  list  of 
insurers  in  Appendices  A,  B,  and  C 
required  to  file  reports  (See  60  FR  3830). 
Based  on  the  1992  calendar  year  market 
share  data  provided  by  A.M.  Best, 
NHTSA  proposes  to  amend  the  listing  in 
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Appendix  A  of  insurers  which  must 
report  because  each  had  written  at  least 
one  jjercent  of  the  motor  vehicle 
insurance  premiums  on  a  national  basis. 
The  list  was  last  amended  in  a  notice 
published  on  December  1, 1993  (See  58 
FR  63299).  One  company.  United  States 
F  &  G  Group,  included  in  the  December 
1993  listing,  was  proposed  to  be 
removed  from  Appendix  A.  Three 
companies.  General  ACC  Group, 
Hanover  Insurance  Companies,  and 
Safeco  Insurance  Companies,  that  were 
not  listed  in  Appendix  A,  were 
proposed  to  be  added. 

Each  of  the  19  insurers  listed  in 
Appendix  A  in  this  notice  would  be 
required  to  file  a  report  not  later  than 
October  25,  1995,  setting  forth  the 
information  required  by  part  544  for 
each  State  in  which  it  did  business  in 
the  1992  calendar  year.  As  long  as  those 
19  insurers  remain  listed,  they  would  be 
required  to  submit  reports  on  each 
subsequent  October  25  for  the  calendar 
year  ending  slightly  less  than  3  years 
before. 

Appendix  B  lists  those  insurers  that 
would  be  required  to  report  for 
particular  States  for  the  calendar  year 
1992,  because  each  insurer  had  a  10 
percent  or  greater  market  share  of  motor 
vehicle  premiums  in  those  States.  Based 
on  the  1992  calendar  year  A.M.  Best 
data  for  market  shares,  it  was  proposed 
that  one  company,  Farm  Bureau  Mutual 
Insurance  Company,  Inc.,  (Kansas  Farm 
Bureau  Group  (Farm  Bureau)),  reporting 
on  its  activities  in  the  State  of  Kansas  be 
added  to  Appendix  B. 

The  12  insurers  listed  in  Appendix  B 
of  this  notice  would  be  required  to 
report  on  their  calendar  year  1992 
activities  in  every  State  in  which  they 
had  a  10  percent  or  greater  market  share. 
These  reports  must  be  filed  no  later  than 
October  25. 1995.  and  set  forth  the 
information  required  by  part  544.  As 
long  as  those  12  insurers  remain  listed, 
they  would  be  required  to  submit 
reports  on  each  subsequent  October  25 
for  the  calendar  year  ending  slightly  3 
years  before. 

(2)  Rental  and  Leasing  Companies 

Based  on  information  in  Automotive 
Fleet  Magazine  and  Travel  Trade 
Business  Travel  News  for  1992,  the  most 
recent  year  that  data  are  available, 
NHTSA  proposes  no  changes  be  made 
in  Appendix  C.  Accordingly,  each  of  the 
10  companies  (including  franchisees 
and  licensees)  listed  in  this  notice  in 
Appendix  C  would  be  required  to  file 
reports  for  the  calendar  year  1992  no 
later  than  October  25, 1995,  and  set 
forth  the  information  required  by  part 
544.  As  long  as  those  10  companies 
remain  listed,  they  would  be  required  to 


submit  reports  on  each  subsequent 
October  25  for  the  calendar  year  ending 
slightly  less  than  3  years  before. 

NHTSA  notes  that  on  July  5, 1994,  the 
Cost  Savings  Act,  (including  Title  VI- 
Theft  Prevention)  was  revised  and 
codified  "without  substantive  change." 
The  passenger  motor  vehicle  theft 
insurers'  reporting  provisions,  formerly 
at  15  U.S.C.  2032  are  now  at  49  U.S.C. 
33112.  This  final  rule  amends  part  544 
to  reflect  the  changed  statutory 
authority. 

Public  Comments  and  Final 
Determination 

1.  Insurers  of  Passenger  Motor  Vehicles 

In  response  to  the  NPRM,  the  agency 
received  responses  from  two 
commentors.  Both  commentors  were 
companies  listed  in  the  January  1995 
NPRM.  Each  commentor  questioned  the 
appropriateness  of  its  inclusion  in  one 
of  the  appendices. 

No  comments  were  received  objecting 
to  the  deletion  of  United  States  F  &  G 
Groups  from  Appendix  A.  Accordingly, 
it  has  been  deleted. 

Hanover  Insurance  Companies 
(Hanover)  wrote  to  request  that  it  not  be 
included  in  Appendix  A.  As  stated, 
NHTSA's  proposal  to  include  Hanover 
was  based  on  market  share  data 
provided  by  A.  M.  Best.  Hanover  wrote 
that  for  1992  the  total  premiums  for  all 
forms  of  motor  vehicle  insurance  issued 
by  Hanover  and  its  affiliates  were 
1,031,862,294  or  .97  percent  of  the 
entire  market.  Hanover  believes  that 
because  the  company  and  its  affiliates 
wrote  less  than  one  percent  of  the  total 
motor  vehicle  insurance  premiums 
written  by  all  insurers  in  1992  that 
granting  an'exemption  would  not 
significantly  affect  the  validity  or 
usefulness  of  the  information  of  the 
reports. 

The  agency  notes  that  Hanover's  total 
written  premiums  are  less  than  1 
percent  of  the  total  premiums  for  all 
forms  of  motor  vehicle  insurance  issued 
by  insurers  within  the  United  States  in 
1992.  Since  Hanover  does  not  meet  the 
criteria  for  inclusion,  NHTSA 
determines  that  Hanover  should  not  be 
added  to  Appendix  A. 

Farm  Bureau  Mutual  Insurance 
Company,  Inc.,  (Kansas  Farm  Bureau 
Group  (Farm  Bureau))  wrote  that  it  not 
be  included  in  Appendix  B.  As  a 
rationale.  Farm  Bureau  stated  that  its 
market  share  for  1992  was  10.3  percent, 
however  for  1993  the  market  share  was 
9.8  percent. 

Farm  Bureau  stated  that  because  a 
moratorium  was  placed  on  its  new  auto 
business  in  1993,  it  believes  its  market 
share  will  decrease  for  1994.  Thus,  Farm 


Bureau  stated  it  met  the  10  percent 
requirement  for  only  one  year.  Farm 
Bureau  believes  because  it  has  "very 
few"  auto  theft  claims,  and  since  it  will 
be  reporting  for  only  one  year,  it 
questions  the  relevance  of  providing  its 
statistical  data  for  the  purposes  of  the 
law.  Additionally.  Farm  Bureau  stated 
that  major  catastrophes  struck  the 
property  casualty  industry.  In  1992, 
storm  claims  (tornados)  were  paid  in 
Kansas  totalling  in  excess  of  one  billion 
dollars.  Farm  Bureau  has  been  faced 
with  major  financial  responsibilities  to 
its  policyholders.  Therefore,  it  beheves 
the  cost  of  preparing  and  furnishing  this 
report  (for  only  one  year)  is  excessive  in 
relation  to  the  size  of  its  business. 

As  required  by  49  U.S.C. 
33112(f)(1)(B),  a  small  insurer  means  an 
insurer  whose  premiums  for  motor 
vehicle  insurance  account  for  less  than 
10  percent  of  the  total  premiums  for  all 
forms  of  motor  vehicle  insurance  issued 
by  insurers  in  any  State.  Additionally, 
section  33112  provides  that  if  an 
insurance  company  satisfies  the 
section's  definition  of  small  insurer 
nationally,  but  accounts  for  10  percent 
or  more  of  the  total  premiums  for  all 
forms  of  motor  vehicle  insurance  issued 
by  insurers  within  a  particular  State, 
such  insurer  must  report  this 
information  about  its  operation  in  that 
State.  Therefore,  Farm  Bureau  does  not 
qualify  as  a  "small  insurer"  because  its 
total  premiums  written  exceeds  10 
percent  of  the  total  written  in  Kansas. 
Since  Farm  Bureau  does  not  meet  the 
exemption  criterion  of  less  than  10 
percent  of  the  total  premiums  written 
within  the  State,  Farm  Bureau  should 
remain  listed  on  Appendix  B.  However, 
section  33112(f)(2)  states  that  the 
Secretary  (NHTSA)  "*  *  *  shall  exempt 
by  regulation  a  small  insurer  from  this 
section  if  the  Secretary  finds  that  the 
exemption  will  not  significantly  affect 
the  validity  or  usefulness  of  the 
information  collected  and  compiled 
under  this  section,  nationally  or  State- 
by-State." 

Based  on  Farm  Bureau's  petition  that 
auto  theft  claims  are  1.3  percent  and 
less  than  .75  of  the  1  percent  of  its  total 
claims  paid,  coupled  with  the  financial 
burdens  inflicted  on  the  industry  (in 
Kansas),  the  agency  has  determined  the 
exemption  authority  provided  in  section 
33112(e)(1)  and  (2)  can  be  applied. 
Therefore,  the  agency  believes  that  the 
cost  of  preparing  and  furnishing  this 
report  would  be  excessive  in  relation  to 
the  size  of  the  insurer's  business,  and 
the  information  would  not  contribute 
significantly  to  carrying  out  NHTS's 
statutory  obligations.  Further,  by 
exempting  Farm  Bureau,  it  will  be 
relieved  of  an  unnecessary  burden. 
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Given  that  Farm  Bureau  Mutual 
Insurance  Co.,  is  removed  from 
Appendix  B. 

2.  Rental  and  Leasing  Companies 

Based  on  information  in  Automotive 
Fleet  Magazine  and  Travel  Trade 
Business  Travel  News  for  1992,  the  most 
recent  year  for  which  data  are  available, 
NHTSA  proposes  no  changes  in 
Appendix  C.  Accordingly,  each  of  the 
10  companies  (including  franchisees 
and  licensees)  listed  in  the  final  rule  in 
Appendix  C  are  required  to  file  reports 
for  calendar  year  1992  no  later  than 
October  25, 1995,  and  set  forth  in  the 
information  required  by  part  544.  As 
long  as  those  10  companies  remain 
listed,  they  are  required  to  submit 
reports  on  or  before  each  subsequent 
October  25  for  the  calendar  year  ending 
slightly  less  than  3  years  before. 

After  reviewing  the  public  comments 
and,  as  discussed  above,  making  the 
appropriate  adjustments  to  Appendices 
A  and  B,  NHTSA  has  determined  that 
each  of  the  18  insurers  listed  in 
Appendix  A,  each  of  the  11  insurers 
listed  in  Appendix  B,  and  each  of  the  10 
insurers  listed  in  Appendix  C,  are 
required  to  submit  an  insurers  report 
under  part  544.  Each  listed  insurer  must 
report  on  its  experience  for  calendar 
year  1992,  and  set  forth  the  information 
required  by  49  CFR  part  544. 

Regulatory  Impacts 

(1)  Costs  and  Other  Impacts 

This  notice  has  not  been  reviewed 
under  Executive  Order  12866.  NHTSA 
has  considered  the  impact  of  this  final 
rule  and  has  determined  the  action  not 
to  be  "significant"  within  the  meaning 
of  the  Department  of  Transportation's 
regulatory  policies  and  procedures.  This 
rule  implements  the  agency's  policy  of 
ensuring  that  all  insurance  companies 
that  are  statutorily  eligible  for 
exemption  from  the  insurer  reporting 
requirements  are  in  fact  exempted  from 
those  requirements.  Only  those 
companies  that  are  not  statutorily 
eligible  for  an  exemption  are  expressly 
required  to  file  reports. 

NHTSA  does  not  believe  that  this 
rule,  reflecting  more  current  data,  affects 
the  impacts  described  in  the  final 
regulatory  evaluation  prepared  for  the 
final  rule  establishing  part  544  (52  PR 
59,  January  2,  1987).  Accordingly,  a 
separate  regulatory  evaluation  has  not 
been  prepared  for  this  rulemaking 
action.  Using  the  cost  estimates  in  the 
1987  final  regulatory  evaluation,  the 
agency  estimates  that  the  cost  of 
compliance  will  be  about  $50,000  for 
any  insurer  that  is  added  to  Appendix 
A,  about  $20,000  for  any  insurer  added 


to  Appendix  B,  and  about  $5,770  for  any 
insurer  added  to  Appendix  C.  In  this 
final  rule,  for  Appendix  A,  the  agency 
removed  one  insurer  and  added  two 
insurers;  for  Appendix  B,  the  agency 
made  no  changes;  and  for  Appendix  C, 
the  agency  made  no  changes.  The 
agency  therefore  estimates  that  the  net 
effect  of  this  final  rule  will  be  a  cost 
increase  to  insurers,  as  a  group,  of  less 
than  $100,000. 

Interested  persons  may  wish  to 
examine  the  1987  final  regulatory 
evaluation.  Copies  of  that  evaluation 
have  been  placed  in  Docket  No.  T86-01; 
Notice  2.  Any  interested  person  may 
obtain  a  copy  of  this  evaluation  by 
writing  NHTSA,  Docket  Section.  Room 
5109,  400  Seventh  Street  S.W., 
Washington  D.C.  20590.  or  by  calling 
(202) 366-4949. 

(2)  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  final  rule  have  been 
submitted  to  and  approved  by  the  Office 
of  Management  and  Budget  (OMB) 
pursuant  to  the  requirements  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501ef  seq.)  This  collection  of 
information  has  been  assigned  OMB 
Control  Number  2127-0547  ("Insurer 
Reporting  Requirements")  and  has  been 
approved  for  use  through  October  31, 
1996. 

(3)  Regulatory  Flexibility  Act 

The  agency  has  also  considered  the 
effect  of  this  rulemaking  under  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.)  I  certify  that  this  final 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  rationale 
of  this  certification  is  that  none  of  the 
companies  included  on  Appendices  A. 
B,  or  C  would  be  construed  to  be  a  small 
entity  within  the  definition  of  the  RFA. 
"Small  insurer"  is  defined  in  part  under 
49  U.S.C.  33112  as  any  insurer  whose 
premiums  for  motor  vehicle  insurance 
account  for  less  than  one  percent  of  the 
total  premiums  for  all  forms  of  motor 
vehicle  insurance  issued  by  insurers 
within  the  United  States,  or  any  insurer 
whose  premiums  within  any  State, 
account  for  less  than  10  percent  of  the 
total  premiums  for  all  forms  of  motor 
vehicle  insurance  issued  by  insurers 
within  the  State.  This  notice  would 
exempt  all  insurers  meeting  those 
criteria.  Any  insurer  too  large  to  meet 
those  criteria  is  not  a  small  entity.  In 
addition,  in  this  rulemaking,  the  agency 
has  exempted,  by  rule,  all  "self  insured 
rental  companies"  that  have  fleets  of 
fewer  than  50,000  vehicles.  Any  self 
insured  rental  and  leasing  company  too 


large  to  meet  that  criterion  is  not  a  small 
entity. 

(4)  Federalism 

This  action  has  been  analyzed  in 
accordance  with  the  principle  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
this  final  rule  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

(5)  Environmental  Impacts 

In  accordance  with  the  National 
Environmental  Policy  Act,  NHTSA  has 
considered  the  environmental  impacts 
of  this  final  rule  and  determined  that  it 
will  not  have  a  significant  impact  on  the 
quality  of  the  human  environment. 

(6)  Civil  Justice  Reform 

This  final  rule  does  not  have  any 
retroactive  effect,  and  it  does  not 
preempt  any  State  law.  49  U.S.C.  33117 
provides  that  judicial  review  of  this  rule 
may  be  obtained  pursuant  to  49  U.S.C. 
32909.  Section  32909  does  not  require 
submission  of  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  parties  may  file  suit 
in  court. 

List  of  Subfects  in  49  CFR  Fart  544 

Crime,  Insurance  companies.  Motor 
vehicles.  Reporting  and  recordkeeping 
requirements. 

In  consideration  of  the  foregoing.  49 
CFR  part  544  is  amended  as  follows: 

PART  544— [AMENDED] 

1.  The  authority  citation  for  part  544 
is  revised  to  read  as  follows: 

Authority:  49  U.S.C.  33112;  delegation  of 
authority  at  49  CFR  1.50. 

2.  Section  544.2  Puqiose.  is  revised  to 
read  as  follows: 

§544^    Purpose.    ' 

The  purpose  of  these  reporting 
requirement  is  to  aid  in  implementing 
and  evaluating  the  provisions  of  49 
U.S.C.  chapter  331  Theft  Prevention  to 
prevent  or  discourage  the  theft  of  motor 
vehicles,  to  prevent  or  discourage  the 
sale  or  distribution  in  interstate 
commerce  of  used  parts  removed  from 
stolen  motor  vehicles,  and  to  help 
reduce  the  cost  to  consumers  of 
comprehensive  insurance  coverage  for 
motor  vehicles. 

3.  Paragraph  (a)  of  §  544.4  Definitions 
is  revised  to  read  as  follows: 

§544.4    Definitions. 

(a)  Statutory  terms.  All  terms  defined 
in  49  U.S.C.  33101  and  33112  ari  used 
in  accordance  with  their  statutory 
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meanings  unless  otherwise  defined  in 
paragraph  (b)  of  this  section. 

***** 

4.  Paragraph  (a)  of  §  544.5  is  revised 
to  read  as  follows: 

§  544.5    General  requirements  for  reports. 

(a)  Each  insurer  to  which  this  part 
applies  shall  submit  a  report  annually 
not  later  than  October  25. 1986.  The 
report  shall  contain  the  information 
required  by  §  544.6  of  this  part  for  the 
calendar  year  three  years  previous  to  the 
year  in  which  the  report  is  filed  (e.g.. 
the  report  due  October  25.  1995  shall 
contain  the  required  information  for  the 
1992  calendar  year). 
***** 

5.  Appendix  A  to  part  544  is  revised 
to  read  as  follows: 

Appendix  A — Insurers  of  Motors 
Vehicle  Insurance  Policies  Subject  to 
ttie  Reporting  Requirements  In  Each 
State  In  Which  They  Do  Business 

Aetna  Life  &  Casualty  Group 
Allstate  Insurance  Group 
American  Family  Group 
American  International  Group 
California  State  Auto  Association 
CNA  Insurance  Companies 
Farmers  Insurance  Group 
Geico  Corporation  Group 
General  ACC  Group* 
ITT  Hartford  Insurance  Group 
Liberty  Mutual  Group 
Nationwide  Group 
Progressive  Group 
Prudential  of  America  Group 
Safeco  Insurance  Companies* 
State  Farm  Group 
Travelers  Insurance  Group 
USAA  Group 

6.  Appendix  B  to  part  544  is  revised 
to  read  as  follows: 

Appendix  B — Issuers  of  Motor  Vehicle 
Insurance  Policies  Subject  to  the 
Reporting  Requirements  Only  in 
Designated  States 

Alfa  Insurance  Group  (Alabama) 

Arnica  Mutual  Insurance  Company  (Rhode 

Island] 
Arbella  Mutual  Insurance  (Massachusetts) 
Auto  Club  of  Michigan  Group  (Michigan) 
Commerce  Group,  Inc.  (Massachusetts) 
Commercial  Union  Insurance  Companies 

(Maine) 
Concord  Group  insurance  Companies 

(Vermont) 
Erie  Insurance  Companies  (Pennsylvania) 
Kentucky  Farm  Bureau  Group  (Kentucky) 
Southern  Farm  Bureau  Casualty  Group 

(Arkansas,  Mississippi) 
Tennessee  Fanners  Companies  (Tennessee) 

7.  Appendix  C  to  part  544  is 
republished  to  read  as  follows: 


*  Indicates  a  newly  listed  insurer  which  must  file 
a  reptort  beginning  with  the  report  due  October  25, 
1995. 


Appendix  C — Motor  Vehicle  Rental  and 
Leasing  Companies  (Including 
Licensees  and  Franchisees)  Subject  to 
the  Reporting  Requirements  of  Part 
544 

Alamo  Rent-A-Car,  Inc. 

American  International  Rent-A-Car  Corp./ 

ANSA 
Avis,  Inc. 

Budget  Rent-A-Car  Corporation 
Dollar  Rent-A-Car  Systems,  Inc. 
Hertz  Rent-A-Car  Division  (subsidiary  of 

Hertz  Corporation) 
National  Car  Rental  System,  Inc. 
Penske  Truck  Leasing  Company 
Ryder  System.  Inc.  (both  rental  and  leasing 

op)e  rations) 
U-Haul  International,  Inc.  (subsidiary  of 

AMERCO) 

Issued  on:  )une  16, 1995. 
Barry  Felrice, 

Associate  Administrator  for  Safety  • 

Performance  Standards. 
(FR  Doc.  95-15524  Filed  6-26-95;  8:45  am) 

BILUNG  CODE  4«10-5»-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  672 

[Docket  No.  950509041-6041-01;  I.D. 
061995C] 

Groundfish  of  the  Gulf  of  Alaska; 
Pacific  Ocean  Perch  in  the  Central 
Regulatory  Area 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Modification  of  a  closure. 

summary:  NMFS  is  opening  directed 
fishing  for  Pacific  ocean  perch  (POP)  in 
the  Central  Regulatory  Area  in  the  Gulf 
of  Alaska  (GOA).  This  action  is 
necessary  to  use  the  luiai  allowable 
catch  (TAC)  for  POP  in  this  area. 
EFFECTIVE  DATE:  12  noon.  Alaska  local 
time  (A.l.t.).  July  3. 1995,  until  12 
midnight,  A.l.t.,  December  31,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  N.  Smoker,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  The 
groundfish  fishery  in  the  GOA  exclusive 
economic  zone  is  managed  by  NMFS 
according  to  the  Fishery  Management 
Plan  for  Groundfish  of  the  Gulf  of 
Alaska  (FMP)  prepared  by  the  North 
Pacific  Fishery  Management  Council 
under  authority  of  the  Magnuson 
Fishery  Conservation  and  Management 
Act.  Fishing  by  U.S.  vessels  is  governed 
by  regulations  implementing  the  FMP  at 
50  CFR  parts  620  and  672. 


In  accordance  with 
§  672.20(c)(l)(ii)(B),  the  annual  TAC  for 
POP  in  the  Central  Regulatory  Area  was 
established  by  the  final  1995  harvest 
specifications  of  groundfish  (60  FR 
8470,  February  14, 1995)  as  2,702  metric 
tons  (mt).  At  the  same  time,  the  directed 
fishery  for  POP  in  the  Central 
Regulatory  Area  was  closed  under 
§  672.20(c)(2)(ii)  in  order  to  reserve 
amounts  anticipated  to  be  needed  for 
incidental  catch  in  other  fisheries  (60 
FR  8470.  February  14. 1995).  NMFS  has 
determined  that  as  of  June  3, 1995, 
2,376  mt  remain  unharvested. 

The  Director.  Alaska  Region,  NMFS, 
has  determined  that  the  1995  TAC  for 
POP  in  the  Central  Regulatory  Area  has 
not  been  reached.  Therefore.  NMFS  is 
terminating  the  previous  closure  and  is 
opening  directed  fishing  for  POP  in  the 
Central  Regulatory  Area. 

All  other  closures  remain  in  full  force 
and  effect. 

Classification 

This  action  is  taken  under  §  6^.20 
and  is  exempt  from  review  under  E.O. 
12866. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  June  21, 1995. 
Richard  W.  Surdi, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
IFR  Doc.  95-15688  Filed  6-26-95;  8:45  am) 

BILUNQ  CODE  3S10-22-F 


50  CFR  Part  672 

[Docket  No.  950509041-6041-01;  IJ>. 
061 9950] 

Groundfish  of  the  Gulf  of  Alaska; 
Pacific  Ocean  Perch  in  the  Western 
Regulatory  Area 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Modification  of  a  closure. 

SUMMARY:  NMFS  is  opening  directed 
fishing  for  Pacific  ocean  perch  (POP)  in 
the  Western  Regulatory  Area  in  the  Gulf 
of  Alaska  (GOA).  This  action  is 
necessary  to  use  the  total  allowable 
catch  (TAC)  for  POP  in  this  area. 
EFFECTIVE  DATE:  12  noon,  Alaska  local 
time  (A.l.t.).  July  3, 1995.  until  12 
midnight,  A.l.t.,  December  31,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  N.  Smoker,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  The 
groundfish  fishery  in  the  GOA  exclusive 
economic  zone  is  managed  by  NMFS 
according  to  the  Fishery  Management 
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Plan  for  Groundfish  of  the  Gulf  of 
Alaska  (FMP)  prepared  by  the  North 
Pacific  Fishery  Management  Council 
under  authority  of  the  Magnuson 
Fishery  Conservation  and  Management 
Act.  Fishing  by  U.S.  vessels  is  governed 
by  regulations  implementing  the  FMP  at 
50  CFR  parts  620  and  672. 

In  accordance  with 
§672.20(c)(lHii)(B).  the  annual  TAG  for 
POP  in  the  Western  Regulatory  Area 
was  established  by  the  final  1995 
harvest  specifications  of  groundfish  (60 
FR  8470.  February  14. 1995)  as  1.014 
metric  tons  (mt).  At  the  same  time,  the 
directed  fishery  for  POP  in  the  Western 
Regulatory  Area  was  closed  under 
§  672.20(c](2)(ii)  in  order  to  reserve 
amounts  anticipated  to  be  needed  for 
incidental  catch  in  other  fisheries  (60 
FR  8470.  February  14, 1995).  NMFS  has 
determined  that  as  of  June  3, 1995,  995 
mt  remain  unharvested. 

The  Director.  Alaska  Region.  NMFS, 
has  determined  that  the  1995  TAG  for 
POP  in  the  Western  Regulatory  Area  has 
not  been  reached.  Therefore,  NMFS  is 
terminating  the  previous  closure  and  is 
opening  directed  fishing  for  POP  in  the 
Western  Regulatory  Area. 

All  other  closures  remain  in  full  force 
and  effect. 

ClassificatioB 

This  action  is  taken  under  §  672.20 
and  is  exempt  from  review  under  E.O. 
12866. 

Authority:  16  U.S.C  1801  etseq. 


Dated:  June  21, 1995. 
Richard  W.  Surdi, 

Acting  Director.  Office  of  Fisheries 
Conservation  and  Managentent,  National 
Marine  Fisheries  Service. 
IFR  Doc.  95-15689  Filed  6-26-95;  8:45  am] 

BH.UNQ  COOC  3S10-42-F       - 


50  CFR  Part  675 

[Docket  No.  950206040-6040-01;  I.D. 
061995E] 

Groundflsli  of  the  Bertng  Sea  and 
Aleutian  Islands  Area;  Atka  Mackerel  in 
the  Central  Aleutian  District 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Modification  of  a  closure. 

SUMMARY:  NMFS  is  opening  directed 
fishing  for  Atka  mackerel  in  the  Central 
Aleutian  District  of  the  Bering  Sea  and 
Aleutian  Islands  management  area 
(BSAI).  This  action  is  necessary  to  use 
the  total  allowable  catch  (TAG)  for  Atka 
mackerel  in  this  area. 
EFFECTIVE  DATE:  12  noon,  Alaska  local 
time.(A.l.t.).  July  1, 1995.  until  12 
midnight,  A.l.t.,  December  31, 1995. 
FOR  FURTHER  INFORMATIOH  CONTACT: 
Andrew  N.  Smoker,  907-586-7228. 
SUPPI.EMENTARY  INFORMATION:  The 
groundfish  fishery  in  the  BSAI  exclusive 
economic  zone  is  managed  by  NMFS 
according  to  the  Fishery  Management 
Plan  forthe  Groundfish  Fishery  of  the 
Bering  Sea  and  Aleutian  Islands  Area 
(FMP)  prepared  by  the  North  Pacific 
Fishery  Management  Council  under 


authority  of  the  Magnuson  Fishery 
Conservation  and  Management  Act. 
Fishing  by  U.S.  vessels  is  governed  by 
regulations  implementing  the  FMP  at  50 
CFR  parts  620  and  675. 

In  accordance  with  §675.20(a)(7)^u), 
the  TAG  for  Atka  mackerel  in  the 
Central  Aleutian  District  was 
established  b^  the  final  1995  harvest 
specifications  of  groundfish  as  50,000 
metric  tons  (mt),  as  amended  (60  FR 
8479,  February  14, 1995).  The  directed 
fishery  for  Atka  mackerel  was  closed  on 
April  25, 1995  in  order  to  reserve 
amounts  anticipated  to  be  needed  for 
incidental  catch  in  other  fisheries  (60 
FR  20916.  April  28,  1995).  NMFS  has 
determined  that  as  of  Jime  3, 1995, 
4,055  mt  remain  unharvested. 

The  Director.  Alaska  Re^on,  NMFS, 
has  determined  that  the  1995  TAG  for 
Atka  mackerel  in  the  Central  Aleutian 
District  has  not  been  reached.  Therefore, 
NMFS  is  terminating  the  previous 
closure  and  is  opening  directed  fishing 
for  Atka  mackerel  in  the  Central 
Aleutian  District. 

All  other  closures  remain  in  full  force 
and  effect. 

Classification 

This  action  is  taken  under  §675.20 
and  is  exempt  &om  review  under  E.O. 
12866. 

Antliority:  16  U.S.C  1801  et  seq. 
Dated:  June  21, 1995. 
RichardW.  Surdi. 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
IFR  Doc.  95-15690  Filed  6-26-95;  8:45  am) 
BHUNQ  COOC  aaift-tt-f 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  ttie  public  of  the  proposed 
issuance  of  nrtes  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  aii  opportunity  to  participate  in  tt>e 
rule  making  pnor  to  the  adoption  of  the  final 
rules. 


FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  226 

[Ragulatfon  Z;  Docket  No.  R-08831 

Truth  in  Lending 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTION:  Request  for  comments. 

SUMMARY:  The  Board  is  soliciting 
comment  on  how  rules  for  credit 
advertising  could  be  modified  to 
increase  consumer  benefit  and  decrease 
creditor  costs.  Comment  is  also 
requested  on  how  current  rules  could  be 
modified,  if  at  all.  for  radio  and 
television  advertisements  without 
diminishing  consumer  protection.  The 
Riegle  Community  Development  and 
Regulatory  Improvement  Act  of  1994 
directs  the  Board  to  submit  a  report  to 
the  Congress  regarding  these  issues. 
Under  present  law,  creditors  that  state  a 
rate  in  an  advertisement  must  state  the 
annual  percentage  rate  (APR).  Stating 
the  APR  or  other  terms  triggers 
additional  disclosure  requirements  such 
as  annual  fees  imposed  on  a  credit  line 
or  the  repayment  terms  for  an 
installment  loan. 

DATES:  Comments  must  be  received  on 
or  before  August  11. 1995. 
ADDRESSES:  Comments  should  refer  to 
Docket  No.  R-0883.  and  may  be  mailed 
to  William  W.  Wiles.  Secretary.  Board  of 
Governors  of  the  Federal  Reserve 
System,  20th  Street  and  Constitution 
Avenue  NW.,  Washington.  DC  20551. 
Comments  also  may  be  delivered  to 
Room  B-2222  of  the  Eccles  Building 
between  8:45  a.m.  and  5:15  p.m. 
weekdays,  or  to  the  guard  station  in  the 
Eccles  Building  courtyard  on  20th  Street 
NW.  (between  Constitution  Avenue  and 
C  Street)  at  any  time.  Comments  may  be 
inspected  in  Room  MP-500  of  the 
Martin  Building  between  9:00  a.m.  and 
5:00  p.m.  weekdays,  except  as  provided 
in  12  CFR  261.8  of  the  Board's  rules 
regarding  the  availability  of  information. 
FOR  FURTHER  INFORMATION  CONTACT:  Jane 
E.  Ahrens,  Senior  Attorney,  or  Jose  M. 


Gabilondo,  Staff  Attorney,  Division  of 
Consumer  and  Community  Affairs, 
Board  of  Governors  of  the  Federal 
Reserve  System,  at  (202)  452-3667  or 
452-2412;  for  the  hearing  impaired 
only,  Dorothea  Thompson, 
Telecommunications  Device  for  the 
Deaf,  at  (202)  452-3544. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Section  336  of  the  Riegle  Community 
Development  and  Regulatory 
Improvement  Act  of  1994,  Pub.  L.  103- 
325, 108  Stat.  2160.  enacted  into  law  on 
September  23.  1994.  directs  the  Board  to 
submit  a  report  to  the  Congress  on 
existing  rules  for  credit  advertising  and 
how  current  rules  could  be  modified  in 
a  way  that  increases  consumer  benefit 
and  decreases,  specifically  for  radio 
advertisements. 

n.  Current  Rules  for  Credit  Advertising 

The  Truth  in  Lending  Act  (15  U.S.C. 
1601  et  seq.)  contains  rules  about 
consumer  credit  advertisements.  The  act 
is  implemented  by  the  Board's 
Regulation  Z  (12  CFR  part  226). 
Regulation  Z  defines  an  advertisement 
as  a  commercial  message  in  any 
medium  that  promotes  a  credit 
transaction,  directly  or  indirectly. 
Examples  of  advertisements  include 
direct  mail  literature,  messages  in 
newspapers  or  on  computer  screens, 
and  telephone  solicitations.  Direct 
personal  contacts,  such  as  cost  estimates 
for  a  specific  transaction  being 
negotiated,  are  not  advertisements. 

Regulation  Z  covers  advertisements 
for  all  consiuner  credit  transactions. 
Creditors  advertising  specific  credit 
terms  must  state  those  actually  offered 
to  consumers.  Stating  certain  credit 
terms  triggers  the  disclosure  of 
additional  terms.  The  specific 
requirements  differ  somewhat  for 
closed-end  loans  (typically,  installment 
loans)  and  open-end  plans  (for  example, 
credit  card  plans  or  home-secured  credit 
lines). 

Special  rules  govern  multi-page 
advertisements.  If  a  multi-page 
advertisement  contains  a  term  that 
triggers  additional  disclosures,  the 
advertisement  may  clearly  state  the 
additional  disclosures  in  a  table  or 
schedule  on  one  page,  so  long  as  the 
pages  where  the  triggering  term  appears 
refers  to  the  page  where  the  table  or 
schedule  is  printed.  The  table  or 


schedule  must  represent  the  creditor's 
more  commonly  sold  higher-price 
property  or  services. 

Closed-end  Credit 

If  creditors  advertise  a  rate,  it  must  be 
stated  as  the  APR.  A  simple  annual 
interest  rate  also  may  be  stated,  but  not 
more  conspicuously  than  the  APR. 

The  following  terms  in  an 
advertisement  trigger  additional 
disclosures:  (1)  The  amoiuit  or 
percentage  of  a  downpayment  (in  an 
advertisement  for  a  credit  sale),  {2)  the 
number  of  payments  or  period  of 
repayment,  (3)  the  amount  of  any 
payment,  and  (4)  the  amount  of  any 
finance  charge.  If  an  advertisement 
contains  a  trigger  term,  creditors  must 
also  state  the  following:  (1)  The  APR, 
using  that  term  (and  if  the  rate  may 
increase,  that  fact),  (2)  the  terms  of 
repayment,  and  (3)  in  an  advertisement 
for  a  credit  sale,  the  amount  or 
percentage  of  a  downpayment.  Creditors 
need  not  state  every  loan  available — 
creditors  may  advertise  an  example  of 
one  or  more  typical  loans,  as  long  as  all 
the  terms  for  the  example  are  listed. 

Open-end  Credit 

General 

Disclosures  are  triggered  for  open-end 
plans  if  creditors  advertise  any  of  the 
terms  required  to  be  furnished  in 
account-opening  disclosures,  such  as 
how  the  finance  charge  on  an  open-end 
plan  may  be  determined.  For  example, 
a  creditor  advertising  "service  charge  on 
balances"  describes  how  the  finance 
charge  will  be  determined  and  triggers 
the  following  additional  disclosure 
requirements:  (1)  Any  minimum  or 
fixed  charge,  (2)  the  periodic  rate  used 
to  compute  the  finance  charge 
(expressed  as  an  APR),  (3)  if  the  rate 
may  increase,  that  fact,  and  (4)  any 
membership  fee,  such  as  an  annual  fee. 

Home  Equity  Lines  of  Credit 

Creditors  advertising  home-secured 
credit  lines  have  extra  responsibilities. 
Advertisements  cannot  refer  to  home 
equity  plans  as  "free  money"  (or  similar 
terms)  or  cannot  discuss  the  tax 
consequences  of  interest  deductions  in 
a  misleading  way. 

Creditors  trigger  additional 
disclosures  if  they  advertise — 
affirmatively  or  negatively — account- 
opening  disclosures  relating  to  finance 
charges  and  other  significant  charges  or 
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repayment  terms  for  the  plan.  If  a  home 
equity  plan  advertisement  contains  a 
trigger  term,  creditors  must  also  state 
the  following:  (1)  the  periodic  rate  used 
to  compute  the  finance  charge 
(expressed  as  an  APR).  (2)  loan  fees  that 
are  a  percentage  of  the  credit  limit  along 
with  an  estimate  of  other  plan  fees,  and 
(3)  the  maximum  APR  that  could  be 
imposed  in  a  variable-rate  plan. 

If  a  minimum  jjayment  for  the  home 
equity  line  is  stated,  the  advertisement 
must  also  state  if  a  balloon  payment  will 
result.  And  if  an  advertisement  for  a 
variable-rate  plan  states  a  rate  other  than 
one  based  on  the  contract's  index  and 
margin,  the  advertisement  must  also 
state  how  long  the  introductory  rate  will 
be  in  effect.  The  APR  figured  on  the 
current  index  and  margin  must  be 
disclosed  with  equal  prominence  to  the 
introductory  rate. 

m.  Request  for  Qunments 

The  Board  requests  comment  on  how 
existing  credit  advertising  rules  could 
be  modified  to  increase  consiuner 
benefit  and  decrease  creditor  costs. 
Comment  is  also  requested  if  the  c\irrent 
rules  could  be  modified,  if  at  all.  for 
radio  advertisements  without 
diminishing  consumer  protection.  For 
example,  Section  336  of  the  Riegle 
Community  Development  and 
Regulatory  Improvement  Act  of  1994 
provides  for  an  abbreviated  disclosure 
scheme  for  radio  leasing  advertisements. 
Before  the  statutory  revisions,  if  a  trigger 
term  (such  as  a  payment  amount)  were 
used  in  a  leasing  advertisement,  as 
many  as  six  additional  disclosiues  were 
required  to  be  given.  Under  the  statutory 
amendments,  lessors  may  substitute  a 
reference  to  a  toll-free  telephone 
number  or  to  a  specified  print 
advertisement  for  the  disclosiues  about 
purchase  options  and  end  of  term 
liability.  If  consumers  call  the  toll-&«e 
number,  they  must  receive  all  the 
required  disclosures  (not  simply  the 
ones  omitted  from  the  radio 
advertisement).  Alternatively,  all  of  the 
disclosures  could  be  provided  in  a 
publication  of  general  circulation  in  the 
commimity  served  by  the  radio  station. 

Comment  is  requested  on  whether  the 
use  of  toll-free  numbers  in  lieu  of 
providing  specific  disclosures  is 
warranted.  Comment  is  also  requested 
on  whether  changes  to  radio 
advertisements  should  be  extended  to 
other  broadcast  media  (such  as 
television),  given  similar  time 
constraints  for  delivering  disclosures. 

The  Board  will  submit  its  report  to  the 
Congress  in  early  fall  1995,  based  on  the 
comments  of  interested  parties  and  its 
own  analysis. 


By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  June  21, 1995. 
WillUm  W.  Wiles, 
Secretary  of  the  Board. 
[FR  Doc.  95-15681  Filed  6-26-95;  8:45  ami 
aaxMO  cooc  <2io-oi-p 


DEPARTMEKT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPaft71 

[AirspwM  Docket  No.  9&-AWA-3] 

Proposed  Establishment  of  Class  C 
Airspace  and  Revocation  of  Class  D 
Airspace.  Cyril  E.  King  Airport;  Vt 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

action;  Notice  of  proposed  rulemaking. 

summary:  This  notice  proposes  to 
establish  a  Class  C  airspace  area  and 
revoke  the  existing  Class  D  airspace  area 
at  the  Cyril  E.  King  Airport.  Charlotte 
Amalie  St.  Thomas.  VI.  The  Cyril  E. 
King  Airport  is  a  public-use  facility  with 
a  Level  II  control  tower  served  by 
Limited  Radar  Approach  Control.  The 
establishment  of  this  Class  C  airspace 
area  would  require  pilots  to  maintain 
two-way  radio  communications  with  air 
traffic  control  (ATC)  while  in  Class  C 
airspace.  Implementation  of  the  Class  C 
airspace  area  would  promote  the 
efficient  control  of  air  traffic  and  reduce 
the  risk  of  midair  collision  in  the 
terminal  area. 

DATES:  Comments  must  be  received  on 
or  before  August  4. 1995. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration.  Office  of  the 
Chief  Counsel.  Attention:  Rules  Docket 
[AGC-lOl,  Airspace  Docket  No.  95- 
AWA-3,  800  Independence  Avenue. 
SW..  Washington.  DC  20591. 

The  official  docket  may  be  examined 
in  the  Rules  Docket.  Office  of  the  Chief 
Counsel,  Room  916.  weekdays,  except 
Federal  holidays,  between  8:30  a.m.  and 
5:00  p.m. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division,  P.O.  Box  20636,  Atlanta,  GA 
30320.  ~> 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  P.  Crawford,  Airspace  and 
Obstruction  Evaluation  Branch  (ATP- 
240),  Airspace-Rules  and  Aeronautical 
Information  Division,  Air  Traffic  Rules 
and  Procedures  Service,  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone:  (202) 
267-9255. 


SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  Uie  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  95- 
AWA-3."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  commimications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  vsrill  be  available  for 
examination  in  the  Rules  Docket  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 


Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration.  Office  of 
Public  Affairs.  Attention:  Public  Inquiry 
Center,  APA-220.  800  Independence 
Avenue,  SW..  Washington.  DC  20591.  or 
by  calling  (202)  267-3485. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A.  which  describes  the  application 
procedure. 

Background 

On  April  22. 1982.  the  National 
Airspace  Review  (NAR)  plan  was 
published  in  the  Federal  Register  (47 
FR  17448).  The  plan  encompassed  a 
review  of  airspace  use  and  procedural 
aspects  of  the  ATC  system.  Among  the 
main  objectives  of  the  NAR  was  the 
improvement  of  the  ATC  system  by 


increasing  efficiency  and  reducing 
complexity.  In  its  review  of  terminal 
airspace.  NAR  Task  Group  1-2 
concluded  that  Terminal  Radar  Service 
Areas  (TRSA's)  should  be  replaced. 
Four  types  of  airspace  configurations 
were  considered  as  replacement 
candidates,  of  which  Model  B,  since 
redesignated  Airport  Radar  Service  Area 
(ARSA),  was  recommended  by  a 
consensus  of  the  task  group. 

The  FAA  published  NAR 
Recommendation  1-2.2.1,  "Replace 
Terminal  Radar  Service  Areas  with 
Model  B  Airspace  and  Service"  in 
Notice  83-9  (July  28, 1983;  48  FR 
34286)  proposing  the  establishment  of 
ARSA's  at  the  Robert  Mueller  Municipal 
Airport,  Austin,  TX,  and  the  Port  of 
Columbus  International  Airport, 
Columbus,  OH.  ARSA's  were  designated 
at  these  airports  on  a  temporary  basis  by 
SFAR  No.  45  (October  28, 1983;  48  FR 
50038]  to  provide  an  operational 
confirmation  of  the  ARSA  concept  for 
potential  application  on  a  national 
basis. 

Following  a  confirmation  period  of 
more  than  a  year,  the  FAA  adopted  the 
NAR  recommendation  and,  on  February 
27, 1985,  issued  a  final  rule  (50  FR 
9252;  March  6, 1985)  defining  ARSA 
airspace  and  establishing  air  traffic  rules 
for  operation  within  such  an  area. 

Concurrently,  by  separate  rulemaking 
action,  ARSA's  were  permanently 
established  at  the  Austin,  TX, 
Columbus,  OH,  and  the  Baltimore/ 
Washington  International  Airports  (50 
FR  9250;  March  6, 1985).  The  FAA 
stated  that  future  notices  would  propose 
ARSA's  for  other  airports  at  which 
TRSA  procedures  were  in  effect. 

Additionally,  the  NAR  Task  Group 
recommended  that  the  FAA  develop 
quantitative  criteria  for  proposing  to 
establish  ARSA's  at  locations  other  than 
those  which  were  included  in  the  TRSA 
replacement  program.  The  task  group 
recommended  that  these  criteria 
include,  among  other  things,  traffic  mix, 
flow  and  density,  airport  configuration, 
geographical  features,  collision  risk 
assessment,  and  ATC  capahilities  to 
provide  service  to  users.  These  criteria 
have  been  developed  and  are  being 
published  via  the  FAA  directives 
system. 

The  FAA  has  established  ARSA's  at 
121  locations  under  a  paced 
implementation  plan  to  replace  TRSA's 
writh  ARSA's.  This  is  one  of  a  series  of 
notices  to  implement  ARSA's  at 
locations  with  TRSA's  or  locations 
without  TRSA's  that  warrant 
implementation  of  an  ARSA.  Airspace 
Reclassification,  effective  September  16, 
1993,  reclassified  ARSA's  as  Class  C 
airspace  areas.  This  change  in 


terminology  is  reflected  in  the 
remainder  of  this  NPRM. 

This  notice  proposes  Class  C  airspace 
designation  at  a  location  which  was  not 
identified  as  a  candidate  for  Class  C  in 
the  preamble  to  Amendment  No.  71-10 
(50  FR  9252).  Other  candidate  locations 
will  be  proposed  in  future  notices 
published  in  the  Federal  Register. 

The  Cyril  E.  King  Airport  is  a  public- 
use  airport  with  an  operating  Level  11 
control  tower  served  by  Limited  Radar 
Approach  Control.  Passenger 
enplanements  reported  at  Cyril  E.  King 
Airport  were  640,642,  583,817,  and 
602,373,  respectively,  for  calendar  years 
1993, 1992,  and  1991.  This  volume  of 
passenger  enplanements  and  aircraft 
operations  meets  the  FAA  criteria  for 
establishing  Qass  C  airspace  to  enhance 
safety. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
establish  a  Class  C  airspace  area  and 
revoke  the  Class  D  airspace  area  at  the 
Cyril  E.  King  Airport,  Charlotte  Amalie, 
St.  Thomas,  VI.  Cyril  E.  King  Airport  is 
a  public  airport  with  a  Level  11  operating 
control  tower  served  by  Limited  .Radar 
Approach  Control. 

"1110  FAA  published  a  final  rule  (50  FR 
9252;  March  6. 1985)  which  defines 
Class  C  airspace,  and  prescribes 
operating  rules  for  aircraft,  ultralight 
vehicles,  and  parachute  jump  operations 
in  Class  C  airspace  areas.  The  final  rule 
provides,  in  part,  that  all  aircraft 
arriving  at  any  airport  in  Class  C 
airspace  or  flying  through  Class  C 
airspace  must:  (1)  prior  to  entering  the 
Class  C  airspace,  establish  two-way 
radio  communications  with  the  ATC 
facility  having  jurisdiction  over  the  area; 
and  (2)  while  in  Class  C  airspace, 
maintain  two-way  radio 
commimications  with  that  ATC  facility. 
For  aircraft  departing  from  the  primary 
airport  within  Class  C  airspace  area,  or 
a  satellite  airport  with  an  operating 
control  tower,  two-way  radio 
communications  must  be  established 
and  maintained  with  the  control  tower 
and  thereafter  as  instructed  by  ATC 
while  operating  in  Class  C  airspace.  For 
aircraft  departing  a  satellite  airport 
without  an  operating  control  tower  and 
within  Class  C  airspace,  two-way  radio 
communications  must  be  established 
with  the  ATC  facility  having 
jurisdiction  over  the  area  as  soon  as 
practicable  after  takeoff  and  thereafter 
maintained  while  operating  within  the 
Class  C  airspace  area  (14  CFR  91.130). 

Pursuant  to  Federal  Aviation 
Regulations  section  91.130  (14  CFR  part 
91)  all  aircraft  op>erating  within  Class  C 


airspace  are  required  to  comply  with 
sections  91.129  and  91.130.  Ultralight 
vehicle  operations  and  parachute  jumps 
in  Class  C  airspace  areas  may  only  be 
conducted  under  the  terms  of  an  ATC 
authorization. 

The  FAA  adopted  the  NAR  Task 
Group  recommendation  that  each  Class 
C  airspace  area  be  of  the  same  airspace 
configuration  insofar  as  is  practicable. 
The  standard  Class  C  airspace  area 
consists  of  that  airspace  within  5 
nautical  miles  of  the  primary  airport, 
extending  from  the  surfece  to  an  altitude 
of  4.000  feet  above  that  airport's 
elevation,  and  that  airspace  between  5 
and  10  nautical  miles  from  the  primary 
airport  from  1,200  feet  above  the  surface 
to  an  altitude  of  4,000  feet  above  that 
airport's  elevation.  Proposed  deviations 
from  this  standard  have  been  necessary 
at  some  airports  because  of  adjacent 
regulatory  airspace,  international 
boundaries,  topography,  or  unusual 
operational  requirements.  The  proposed 
Class  C  airspace  area  for  the  Cyril  E. 
King  Airport  would  consist  of  that 
airspace  extending  upward  from  the 
surface  to  and  including  4,000^ feet  MSL 
within  a  5-mile  radius  of  the  airport, 
and  that  airspace  extending  upward 
frt)m  1,900  feet  MSL  to  and  including 
4,000  feet  MSL  within  a  10-mile  radius 
of  the  airport. 

Definitions  and  operating 
requirements  applicable  to  Class  C 
airspace  may  be  found  in  section  71.51 
of  part  71  and  sections  91.1  and  91.130 
of  part  91  of  the  Federal  Aviation 
Regulations  (14  CFR  parts  71,  91).  The 
coordinates  for  this  airspace  docket  are 
based  on  North  American  Datiun  83. 
Class  C  and  Class  D  airspace 
designations  are  published, 
respectively,  in  paragraphs  4000  and 
5000  of  FAA  Order  7400.9B  dated  July 
18, 1994,  and  effective  September  16, 
1994,  which  is  incorporated  by 
reference  in  14  CFR  71.1.  The  Class  C 
airspace  designation  listed  in  this 
document  would  be  published 
subsequently  in  the  Order  and  the  Class 
D  airs{>ace  designation  listed  in  this 
document  would  be  removed 
subsequently  from  the  Order. 

Regulatory  Evaluation  Summary 

The  FAA  has  determined  that  this 
rulemaking  is  not  a  "significant 
rulemaking  action,"  as  defined  by 
Executive  Order  12866  (Regulatory         , 
Planning  and  Review).  The  antici|>ated 
costs  and  benefits  associated  with  this 
notice  are  summarized  below.  (A 
detailed  discussion  of  costs  and  benefits 
is  contained  in  the  full  evaluation  in  the 
docket  for  this  notice.) 


33154 


Federal  Register  /  Vol.  60.  No.  123  /  Tuesday.  June  27.  1995  /  Proposed  Rules 


Federal  Register  /  Vol.  60.  No.  123  /  Tuesday,  June  27,  1995  /  Proposed  Rules 


33155 


Costs 

The  establishment  of  the  proposed  St. 
Thomas  Class  C  airspace  area  would 
impose  a  one-time  FAA  administrative 
cost  of  $600.  For  the  aviation 
community  (namely,  aircraft  operators 
and  fixed-based  operators),  the  NPRM 
would  impose  little,  if  any,  operating  or 
equipment  cost.  The  potential  costs  are 
presented  below. 

For  the  proposed  Class  C  airspace 
area,  the  FAA  does  not  expect  to  incur 
any  additional  costs  for  ATC  staffing, 
training,  or  facility  equipment.  The  FAA 
is  confident  that  it  can  handle  any 
additional  traffic  that  would  participate 
in  radar  services  through  more  efficient 
use  of  persoimel  at  the  current  staffing 
level. 

The  FAA  holds  an  informal  public 
meeting  at  each  proposed  Class  C 
airspace  area  location.  These  meetings 
provide  pilots  with  the  best  opportunity 
to  learn  both  how  a  Class  C  airspace 
area  works  and  how  it  would  afTect  their 
local  operations.  The  expenses 
associated  with  these  public  meetings 
are  incurred  regardless  of  whether  a 
Class  C  airspace  area  is  ultimately 
established.  Thus,  they  are  more 
appropriately  considered  routine  FAA 
costs.  If  the  proposed  Class  C  airspace 
area  becomes  a  final  rule,  any 
subsequent  public  information  costs 
would  be  strictly  attributed  to  the 
proposal.  For  instance,  the  FAA  would 
distribute  a  Letter  To  Airmen  to  all 
pilots  residing  within  50  miles  of  the 
Class  C  airspace  area  site.  The  Letter  to 
Airmen  would  cost  approximately  $600. 
This  one-time  negligible  cost  would  be 
incurred  upon  the  initial  establishment 
of  the  proposed  Class  C  airspace  area. 

The  FAA  anticipates  that  some  pilots 
who  currently  transit  the  terminal  area 
without  establishing  radio 
communications  may  choose  to  navigate 
around  the  proposed  airspace.  However, 
the  FAA  contends  that  these  operators 
could  navigate  around,  over.  or.  in 
certain  cases,  under  the  airspace 
without  significantly  deviating  from 
their  regular  flight  paths. 

The  FAA  recognizes  that  delays  might 
develop  at  St.  Thomas  following  the 
initial  establishment  of  the  Class  C 
airspace  area.  However,  those  delays 
that  do  occur  are  typically  transitional 
in  nature.  The  FAA  contends  that  any 
potefntial  delays  would  eventually  be 
more  than  offset  by  the  increased 

flexibility  afforded  controllers  in 

handling  traffic  as  a  result  of  Class  C 

separation  standards.  This  has  been  the 

experience  at  other  Class  C  airspace 

areas. 
Aircraft  operating  in  the  vicinity  of 

the  proposed  airspace  already  have  a 


requirement  for  two-way  radio 
communications  capability  and, 
therefore,  would  not  be  expected  to 
incur  any  additional  costs. 

If  the  proposed  Class  C  airspace  area 
becomes  a  final  rule,  operators  would  be 
subject  to  the  Mode  C  Rule.  That  rule 
requires  all  aircraft  to  be  equipped  with 
an  operable  transponder  with  Mode  C 
capability  when  operating  in  and  above 
a  Class  C  airspace  area  (up  to  10.000  feet 
mean  sea  level  (MSL)).  Some  aircraft 
operators  may  have  to  acquire  (or 
upgrade  to)  a  Mode  C  transponder  as  a 
result  of  the  proposed  airspace. 
However,  the  cost  of  acquiring  a  Mode 
C  transponder  for  all  aircraft  in  the  U.S 
was  completely  accounted  for  as  a  cost 
of  the  Mode  C  Rule. 

The  FAA  has  also  adopted  regulations 
requiring  certain  aircraft  operators  to 
install  Traffic  Collision  Avoidance 
System  (TCAS).  which  allows  air 
carriers  to  determine  the  position  of 
other  aircraft  from  the  signal  emitted  by 
Mode  C  transponders.  TCAS  issues 
conflict  resolution  advisories  as  to  what 
evasive  actions  are  most  appropriate  for 
avoiding  potential  midair  collisions. 
The  TCAS  Rule  would  not  contribute  to 
the  potential  costs  of  the  proposed  Class 
C  airspace  area,  but  it  would  contribute 
to  the  potential  safety  benefits.  The 
benefits  of  the  proposed  St.  Thomas 
Class  C  airspace  area  are  discussed 
below. 

Benefits 

The  primary  benefit  of  the  proposed 
St.  Thomas  Class  C  airspace  area  would 
be  enhanced  aviation  safety  for  the 
increasing  number  of  passengers 
carrying  aircraft  transiting  through  this 
airspace.  The  volume  of  passenger 
enplanements  at  St.  Thomas  has  risen 
dramatically.  Enplanements  in  1995  are 
projected  to  be  648.000.  up  from 
491,000  in  1990;  by  the  year  2000, 
enplanements  are  projected  to  be 
810.000.  This  high  volume  of  passenger 
enplanements  has  made  St.  Thomas 
eligible  to  become  a  Class  C  airspace 
area.  The  complexity  of  aircraft 
operations  at  St.  Thomas  has  also 
increased.  Complexity  refers  to  air 
traffic  conditions  resulting  from  a  mix  of 
controlled  or  uncontrolled  aircraft 
(pilots  that  are  not  in  contact  with  ATC) 
that  vary  widely  in  speed  and 
maneuverability.  As  this  mix  increases, 
so  does  the  potential  for  midair 
collisions. 

To  study  the  effect  that  Class  C 
airspace  areas  has  on  reducing  this  risk 
of  midair  collisions,  the  FAA  looked  at 
the  occurrences  of  near-midair 
collisions  (NMAC).  In  a  study  of  NMAC 
data,  the  FAA's  Office  of  Aviation 
Safety  found  that  approximately  15 


percent  of  reported  NMAC's  occur  in 
airspace  similar  to  that  at  St.  Thomas. 
This  study  found  that  about  half  of  all 
NMAC's  occur  in  the  1.000-  to  5.000- 
foot  altitude  range,  which  is  closely 
comparable  to  the  altitudes  where 
aircraft  operate  around  airports  that 
qualify  for  Class  C  airspace  areas.  This 
study  also  found  that  over  85  percent  of 
NMAC's  occur  in  visual  flight  rules 
(VFR)  conditions  when  visibility  is  5 
miles  or  greater.  Finally,  the  study 
found  that  the  largest  number  of  NMAC 
reports  are  associated  with  instrument 
flight  rules  (IFR)  operators  under  radar 
control  conflicting  with  VFR  traffic 
during  VFR  flight  conditions  below 
12,500  feet.  The  mandatory 
participation  requirements  of  the  Class 
C  airspace  area  and  the  radar  services 
provided  by  ATC  to  VFR  as  well  as  IFR 
pilots  would  help  alleviate  such 
conflicts. 

Ordinarily,  the  benefit  of  a  reduction 
in  the  risk  of  midair  collisions  from 
establishing  a  Class  C  airspace  area 
would  be  attributed  entirely  to 
establishing  the  proposed  Class  C 
airspace  area.  However,  an 
indeterminate  amount  of  the  benefits 
has  to  be  credited  to  the  interaction  of 
the  proposed  Class  C  airspace  area  (and 
the  Class  C  airspace  area  program  in 
general)  with  the  Mode  C  Rule,  which 
in  turn,  interacts  vdth  the  TCAS  Rule. 
The  proposed  Class  C  airspace  area,  as 
well  as  other  designated  airspace 
actions  that  require  Mode  C 
transponders,  cannot  be  separated  from 
the  benefits  of  the  Mode  C  and  TCAS 
Rules.  These  four  actions  would  share 
potential  benefits  totaling  $4.4  billion. 

Comparison  of  Costs  and  Benefits 

The  proposed  rule  to  establish  a  Class 
C  airspace  area  at  St.  Thomas,  VI,  would 
impose  a  negligible  cost  of  $600  on  the 
agency.  When  this  cost  estimate  of  $600 
is  added  to  the  total  cost  of  establishing 
the  other  Mode-C-dependent  airspace 
classes  and  the  Mode  C  Rule  and  TCAS 
Rule,  the  costs  would  still  be  less  than 
their  total  potential  safety  benefits.  The 
proposal  would  also  generate  some 
benefits  in  the  form  of  enhanced 
operational  efficiency  while  imposing 
little,  if  any.  additional  operating  costs 
on  pilots  who  choose  to  remain  clear  of 
the  proposed  airspace.  Thus,  the  FAA 
believes  that  the  proposed  rule  would 
be  cost-beneficial. 

International  Trade  Impact  Assessment 

The  proposal  would  only  affect  U.S. 
terminal  airspace  operating  procedures 
at  and  in  the  vicinity  of  St.  Thomas,  VI. 
The  proposal  would  not  impose  a 
competitive  trade  disadvantage  on 
foreign  firms  in  the  sale  of  either  foreign 


aviation  products  or  services  in  the 
United  States.  In  addition,  domestic 
firms  would  not  incur  a  competitive 
trade  disadvantage  in  either  the  sale  of 
United  States  aviation  products  or 
services  in  foreign  countries. 

Initial  Regulatory  Flexibility 
Determination 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  was  enacted  by  Congress  to 
ensure  that  small  entities  are  not 
unnecessarily  and  disproportionately 
burdened  by  government  regulations. 
Small  entities  are  independently  owned 
and  operated  small  businesses  and 
small  not-for-profit  organizations.  The 
RFA  requires  agencies  to  review  rules 
that  may  have  "a  significant  economic 
impact  on  a  substantial  number  of  small 
entities." 

Under  FAA  Order  2100.14A  entitled 
Regulatory  Flexibility  Criteria  and 
Guidance,  a  significant  economic 
impact  means  annualized  net 
compliance  cost  to  an  entity,  which 
when  adjusted  for  inflation,  is  greater 
than  or  equal  to  the  threshold  cost  level 
for  that  entity.  A  substantial  number  of 
small  entities  means  a  number  that  is 
eleven  or  more  and  is  more  than  one- 
third  the  number  of  the  small  entities 
subject  to  a  proposed  or  existing  rule. 

For  the  purpose  of  this  evaluation,  the 
small  entities  that  would  be  potentially 
affected  by  the  proposed  rule  are  fixed- 
base  operators,  flight  schools,  banner 
towing,  seaplane  shuttle  bases,  and 
other  small  aviation  businesses  located 
at  and  around  St.  Thomas.  By  using 
cutouts,  special  procedures,  and  Letters 
of  Agreement  between  ATC  and  the 
affected  parties,  the  FAA  would  make 
an  effort  to  eliminate  any  adverse  affect 
practicable  on  the  operations  of  small 
entities  in  the  vicinity  of  St.  Thomas. 
The  FAA  has  utilized  such 
arrangements  extensively  in 
implementing  other  Class  C  airspace 


areas  in  the  past.  In  addition,  any  delay 
problems  that  may  initially  develop 
following  implementation  would  be 
transitory.  This  has  been  the  exp>erience 
at  other  Class  C  airspace  areas.  Thus,  the 
proposed  rule  would  not  result  in  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Federalism  Implications 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  Government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  proposed  rule 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Conclusion 

For  the  reasons  discussed  under 
"Regulatory  Evaluation."  the  FAA  has 
determined  that  this  rule  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  and  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979).  It  is  also 
certified  that  this  rule  does  not  require 
preparation  of  a  Regulatory  Flexibility 
Analysis  imder  the  RFA. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 


Authority:  49  U.S.C.  40103.  40113,  40120; 
E.O.  10854.  24  FR  9565.  3  CTR,  1959-1%3 
Comp..  p.  389:  49  U.S.C.  106(g);  14  CFR 
11.69. 

f71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.98.  Airspace 
Designations  and  Reporting  Points, 
dated  July  18. 1994.  and  effective 
September  16, 1994,  is  amended  as 
follows: 

Paragraph  4000    Subpart  C—Qass  C 
Airspace 


ASO  VI C  Charlotte  Amalie  St.  Thomas,  VI 
[New] 

Cyril  E.  King  Airport 

(lat.  18*20'19"  N..  long  64''58'11"  W.) 
That  airspace  extending  upward  from  the 
surfece  to  and  including  4,000  feet  MSL 
within  5-mile  radius  of  the  Cyril  E.  King 
Airport;  and  that  airspace  extending  upward 
from  1.900  feet  to  4.000  feet  MSL  within  a 
10-mile  radius  of  the  airport  from  the  075° 
bearing  from  the  airport  clockwise  to  the  020* 
bearing  from  the  airport.  This  Class  C 
airspace  area  is  effective  during  the  specific 
dates  and  times  established  in  advance  by  a 
Notice  to  Airmen.  The  effective  date  and  time 
will  thereafter  be  continuously  published  in 
the  Airport/Facility  Directory. 


Paragraph  5000    Subpart  D— Class  D 
Airspace 

***** 

ASO  VI  D  Charlotte  Amalie  Cyril  E.  King 
Airport.  St.  Thomas.  VI  [Removed) 

***** 

Issued  in  Washington.  DC.  on  )une  12. 
1995. 

Harold  W.  Becker, 

Manager,  Airspace-Hules  and  Aeronautical 
Information  Division. 

BH.UNG  COOC  4910-1»-P 
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ST.  THOMAS 
CLASS  C  AIRSPACE  AREA 

(Not  to  be  used  for  navigation) 


10  NM 


Prepared  by  the 
FEDERAL  AVIATION  ADMINISTRATION 
Publications  Branch 
ATP-210 
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14CFRPart71 

[Airspace  Docket  No.  95-ASO-11] 

Proposed  Establishment  of  Class  D 
and  Class  E2  Airspace;  Lawrencevllle, 
GA 

agency:  Federal  Aviation 

Administration  (FAA).  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
establish  Class  D  airspace  at 
Lawrencevllle,  GA.  A  non-federal 
control  tower  is  being  commissioned  at 
the  Lawrenceville/Gwinnett  County- 
Briscoe  Field  Airport.  Class  D  airspace 
is  required  when  the  control  tower  is 
open  to  accommodate  current  Standard 
Instrument  Approach  Procedures 
(SIAPs)  and  for  instrument  flight  rules 
(IFR)  operations  at  the  airport.  This 
action  would  also  establish  Class  E2 
airspace  when  the  tower  is  closed  and 
approach  control  service  is  provided  by 
Atlanta  Tower. 

DATES:  Comments  must  be  received  on 
or  before  August  7,  1995. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Docket  No. 
95-ASO-ll,  Manager.  System 
Management  Branch,  ASO-530,  P.O. 
Box  20636,  Atlanta,  Georgia  30320. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel  for  Southern  Region,  Room  550, 
1701  Columbia  Avenue,  College  Park, 
Georgia  30337,  telephone  (404)  305- 
5586. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stanley  Zylowski,  System  Management 
Branch,  Air  Traffic  Division,  Federal 
Aviation  Administration,  P.O.  Box 
20636,  Atlanta,  Georgia  30320; 
telephone  (404)  305-5570. 

SUPPLEMENTARY  INFORMATION:  . 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
b)fc  submitting  such  written  data,  views 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 


comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Airspace  Docket  No.  95-ASO-ll."  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter.  All 
communications  received  before  the 
specified  closing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Office  of  the 
Assistant  Chief  Council  for  Southern 
Region,  Room  550, 1701  Columbia 
Avenue,  College  Park,  Georgia  30337, 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Manager, 
System  Management  Branch,  ASO-530. 
Air  Traffic  Division.  P.O.  Box  20636, 
Atlanta,  Georgia  30320. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRMs  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2 A  which  describes  the  appUcation 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
establish  Class  D  and  Class  E2  airspace 
at  Lawrenceville,  GA.  A  non-federal 
control  tower  is  being  commissioned  at 
the  Lawrenceville/Gwinnett  County- 
Briscoe  Field  Airport.  Class  D  airspace 
is  required  when  the  control  tower  is 
openjo  accommodate  current  SIAPs 
and  IFR  operations  at  the  airport.  This 
action  would  also  establish  Class  E2 
airspace  when  the  tower  is  closed  and 
approach  control  service  is  provided  by 
Atlanta  Tower.  Class  D  airspace 
designations  and  Class  E  airspace  areas 
designated  as  a  surface  area  for  an 
airport  are  published  in  Paragraphs 
5000  and  6002  respectively  of  FAA 
Order  7400.9B  dated  July  18, 1994,  and 
effective  September  16. 1994.  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  D  and  E  airspace 
designations  listed  in  this  document 
would  be  published  subsequently  in  the 
Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 


regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It. 
therefore,  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11044;  February 
26, 1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (Air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— {AMENDED] 

The  authority  citation  for  14  CFR  part 
71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  40103,  40113,  40120; 
E.O.  10854,  FR  9565,  3  CFR.  1959-1963 
Comp.,  p.  389;  49  U.S.C.  106(g);  14  CFR 
11.69. 

§71.7    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9B,  Airspace 
Designations  and  Reporting  Points, 
dated  July  18, 1994,  and  effective 
September  16, 1994,  is  amended  as 
follows: 

Paragraph  5000    Class  D  Airspace 


ASO  CA  D  Lawrenceville,  GA  {New] 

Lawrenceville/Gwinnett  County-Briscoe 
Field  Airport,  GA 
(let.  33''58'41"  N,  long.  83''57'45"  W) 
That  airsfwce  extending  upward  from  the 
surface  to  and  including  3600  feet  MSL 
within  a  4.6-mile  radius  of  the 
Lawrenceville/Gwinnett  County-Briscoe 
Field  Airport.  This  Class  D  airspace  area  is 
effective  during  the  specific  days  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  days  and  times  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 


Paragraph  6002    Class  E  Airspace  Areas 
Designated  as  a  Surface  Area  for  an  Airport. 
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ASO  GA  E2  Lawrenceville.  GA  |Newl 
'Lawrenceville/Gwinnett  County-Briscoe 
Field  Airport.  GA 

(lat.  33°58'41"  N.  long.  83''57'45"  W) 

Within  a  4.6-mile  radius  of  the 
Lawrenceville/Gwinnett  County-Briscoe 
Field  Airport.  This  Class  E  airspace  area  is 
effective  during  the  specific  days  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  days  and  times  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 
•         •         *         *         * 

Issued  in  College  Park.  Georgia,  on  June  14, 
1995. 

Stanley  Zylowski, 

Acting  Manager,  Air  Traffic  Division. 
Southern  Region. 
|FR  Doc.  95-15720  Filed  6-26-95;  8:45  am) 

MLUNG  COO€  4910-13-M 


14  CFR  Part  71 

lAlrspace  Docket  No.  93-ASW-S] 

Proposed  Alteration  of  VOR  Federal 
Airways;  Texas 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 


SUMMARY:  This  proposed  rule  would 
alter  eleven  Federal  airways  located  in 
the  vicinity  of  Dallas,  TX.  This  proposal, 
which  supports  the  Dallas/Fort  Worth 
Metroplex  Plan,  is  necessary  due  to  the 
decommissioning  of  four  Very  High 
Frequency  Omnidirectional  Range/ 
Tactical  Air  Navigation  (VORTAC) 
facilities  and  the  commissioning  of  four 
new  VORTAC's  in  the  near  future.  In 
addition,  this  action  would  enhance  the 
flow  of  air  traffic,  simplify  routings, 
increase  safety  and  reduce  pilot/ 
controller  workload. 
DATES:  Comments  must  be  received  on 
or  before  August  4,  1995. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager.  Air 
Traffic  Division,  ASW-500.  Docket  No. 
93-ASW-5,  Federal  Aviation 
Administration,  2601  Meacham  Blvd. 
Fort  Worth,  TX  76193-0500. 

The  official  docket  may  be  examined 
in  the  Rules  Docket,  Office  of  the  Chief 
Counsel,  Room  916,  800  Independence 
Avenue,  SW.,  Washington,  DC, 
weekdays,  except  Federal  holidays, 
between  8:30  a.m.  and  5:00  p.m. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division. 

FOR  FURTHER  INFORMATION  CONTACT:  Bil 
Nelson.  Airspace  and  Obstruction 
Evaluation  Branch  (ATP-240),  Airspace- 
Rules  and  Aeronautical  Information 
Division,  Air  Traffic  Rules  and 


Procedures  Service,  Federal  Aviation 
Administration.  800  Independence 
Avenue  SW..  Washington.  DC  20591; 
telephone:  (202)  267-9295. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
•'Comments  to  Airspace  Docket  No.  93- 
ASW-5."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  Public  Inquiry 
Center,  APA-220,  800  Independence 
Avenue.  SW..  Washington.  DC  20591,  or 
by  calling  (202)  267-3485. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A,  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
alter  eleven  Federal  airways  located  in 


the  vicinity  of  Dallas,  TX.  The  proposed 
alterations  to  the  airways  surrounding 
the  Dallas/Fort  Worth  (DFW) 
International  Airport,  which  are 
essential  to  support  the  Dallas/Fort 
Worth  Metroplex  Plan,  are  necessary 
because  of  the  future  decommissioning 
of  the  existing  Bridgeport.  Blue  Ridge, 
Scurry  and  Action  VORTAC's  and  the 
commissioning  of  the  Bowie,  Bonham. 
Cedar  Creek  and  Glen  Rose  VORTAC's. 
This  proposed  action  would  enhance 
the  flow  of  the  air  traffic,  simplify 
routings,  increase  safety,  and  reduce 
pilot/controller  workload.  Domestic 
VOR  Federal  airways  are  published  in 
paragraph  6010(a)  of  FAA  Order 
7400.9B  dated  July  18,  1994,  and 
effective  September  16,  1994,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  airways  listed  in  this 
document  would  be  published 
subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore — (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26,  1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration  • 

proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  is  revised  to  read  as  follows: 

Authority:  49  U.S.C.  40103.  40113,  40120; 
E.O.  10854;  24  FR  9565,  3  CFR,  1959-1963 
Comp..  p.  389.  49  U.S.C.  106(g);  14  CFR 
11.69. 

§71.1     [Amended] 

2.  The  incorporation  by  reference  in 
1 4  CFR  7 1 . 1  of  the  Federal  Aviation 
Administration  Order  7400.9B.  Airspace 
Designations  and  Reporting  Points, 


dated  July  18, 1994,  and  effective 
September  16, 1994,  is  amended  as 
follows: 

Paragraph  6010(al    Domestic  VOR  Federal 
Airways 


V-163    [Revised! 

From  Matamoros,  Mexico;  via  Brownsville, 
TX;  27  miles  standard  width,  37  miles  7 
miles  wide  (3  miles  E  and  4  miles  W  of 
centerline);  Corpus  Christi,TX;  Three  Rivers, 
TX;  INT  Three  Rivers  345°  and  San  Antonio, 
TX.  168°  radials;  San  Antonio;  Lampasas.  TX; 
Glen  Rose.  TX;  Millsap,  TX;  Bowie.  TX; 
Ardmore.  OK;  to  Will  Rogers,  OK.  The 
airspace  within  Mexico  is  excluded. 
•         •         *         *         * 

V-194     [Revised] 

From  Cedar  Creek,  TX;  College  Station,  TX; 
INT  College  Station  151°  and  Hobby,  TX, 
290°  radials;  Hobby:  Sabine  Pass,  TX; 
Lafayette,  LA;  Baton  Rouge,  LA:  McComb, 
MS;  INT  McComb  055°  and  Meridian,  MS; 
221°  radials;  Meridian.  From  Liberty.  NC.  via 
Raleigh-Durham.  NC;  Tar  River,  NC.  Cofield, 
NC,  to  INT  Cofield  077°  and  Norfolk.  VA, 
209°  radials. 


V-27a    [Revised] 

From  Texico,  NM,  via  Plainview,  TX; 
Guthrie.  TX;  Bowie,  TX;  Bonham.  TX;  Paris, 
TX;  Texarkana,  AR;  Monticello,  AR; 
Greenville,  MS;  Sidon,  MS;  Bigbee,  MS;  to 
Vulcan,  AL. 


V-355    [Revised] 
From  Bowie,  TX;  to  WichiU  Falls,  TX. 


V-358     [Revised] 

From  San  Antonio,  TX.  via  Stonewall.  TX; 
Lampasas,  TX;  INT  Lampasas  041°  and  Waco, 
TX.  249°  radials;  Waco;  Glen  Rose.  TX; 
Millsap.  TX;  Bowie.  TX;  Ardmore,  OK;  INT 
Ardmore  327°  and  Will  Rogers,  OK,  195° 
radials;  to  Will  Rogers. 


V-369    [Revised] 

From  Dallas-Fort  Worth,  TX;  to  Navasota, 
TX. 

*  ■     •  ■        «         •         « 

V-477    [Revised] 

From  Leona,  TX;  to  Cedar  Creek,  TX. 

*  •         •         •         * 

V-568    [Revised] 

From  Corpus  Christi.  TX,  via  INT  Corpus 
Christi  296°  and  Three  Rivers.  TX.  165° 
radials;  Three  Rivers;  INT  Three  Rivers  327° 
and  San  Antonio.  TX.  183°  radials;  San 
Antonio;  Stonewall.  TX;  Llano.  TX;  INT 
Llano  026°T(018°M)  and  Glen  Rose.  TX, 
216°T(210°M)  radials;  Glen  Rose;  Millsap. 
TX;  to  Whichita  Falls,  TX. 


V-569    [Revised] 

From  Beaumont,  TX.  via  INT  Beaumont 
338°  and  Lufkin.  TX,  146°  radials;  Lufkin; 
Frankston,  TX;  to  Cedar  Creek,  TX. 


V-571     [Revised] 

From  Humble.  TX.  via  Navasota,  TX; 
Leona.  TX;  INT  Leona  331'T(323°M)  and 
Cedar  Creek.  TX.  186°T(180°M)  radials;  to 
Cedar  Creek. 


V-saa    [Revised] 

From  Austin,  TX;  INT  Austin  062°  and 
College  Station.  TX,  270°  radials;  College 
Station;  Leona,  TX;  Frankston,  TX;  Quitman. 
TX:  Paris.  TX;  to  McAlester.  OK. 

*         •         •         •         • 

Issued  in  Washington.  DC.  on  June  14, 
1995. 

Harold  W.  Becker. 

Manager,  Airspace-Rules  and  Aeronautical 
Information  Division. 
|FR  Doc.  95-15724  Filed  6-26-95;  8:45  am) 

BILUNQ  CODE  4«t»-13-P 


14  CFR  Part  71 

[Airspace  Docket  No.  93-ASW-4] 

Proposed  Alteration  of  VOR  Federal 
Airways;  Texas 

AGENCY:  Federal  Aviation 

Administration  (FAA).  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  proposed  rule  would 
alter  twelve  Federal  airways  located  in 
the  vicinity  of  Dallas,  TX.  This  proposal, 
which  supports  the  Dallas/Fort  Worth 
Metroplex  Plan,  is  necessary  due  to  the 
decommissioning  of  four  Very  High 
Frequency  Omnidirectional  Range/ 
Tactical  Air  Navigation  (VORTAC) 
facilities  and  the  commissioning  of  four 
new  VORTAC's  in  the  near  future.  In 
addition,  this  action  would  enhance  the 
flow  of  air  traffic,  simplify  routings, 
increase  safety  and  reduce  pilot/ 
controller  workload. 
DATES:  Comments  must  be  received  on 
or  before  August  4,  1995. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager,  Air 
Traffic  Division,  ASW-500,  Docket  No. 
93-ASW-4,  Federal  Aviation 
Administration,  2601  Meacham  Blvd, 
Fort  Worth,  TX  76193-0500. 

The  official  docket  may  be  examined 
in  the  Rules  Docket,  Office  of  the  Chief 
Counsel,  Room  916,  800  Independence 
Avenue,  SW.,  Washington,  DC, 
weekdays,  except  Federal  holidays, 
between  8:30  a.m.  and  5:00  p.m. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division. 


FOR  FURTHER  INFORMATION  CONTACT:  Bill 
Nelson,  Airspace  and  Obstruction 
Evaluation  Branch  (ATP-240),  Airspace- 
Rules  and  Aeronautical  Information 
Division,  Air  Traffic  Rules  and 
Procedures  Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW..  Washington,  DC  20591; 
telephone:  (202)  267-9295. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  93- 
ASW-4."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for  . 
examination  in  the  Rules  Docket  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration.  Office  of 
Public  Affairs,  Attention:  Public  Inquiry 
Center,  APA-220,  800  Independence 
Avenue.  SW..  Washington.  IX:  20591.  or 
by  calling  (202)  267-3485. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A,  which  describes  the  application 
procedure. 
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The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
alter  twelve  Federal  airways  located  in 
the  vicinity  of  Dallas.  TX.  The  proposed 
alterations  to  the  airways  surrounding 
the  Dallas/Fort  Worth  (DFW) 
International  Airport,  which  are 
essential  to  support  the  Dallas/Fort 
Worth  Metroplex  Flan,  are  necessary 
because  of  the  future  decommissioning 
of  the  existing  Bridgeport,  Blue  Ridge, 
Scurry  and  Action  VORTAC's  and  the 
commissioning  of  the  Bowie,  Bonham, 
Cedar  Creek  and  Glen  Rose  VORTAC's. 
This  proposed  action  would  enhance 
the  flow  of  the  air  traffic,  simplify 
routings,  increase  safety,  and  reduce 
pilot/ controller  workload.  Domestic 
VOR  Federal  airways  are  published  in 
paragraph  6010(a)  of  FAA  Order 
7400.9B  dated  July  18.  1994,  and 
effective  September  16, 1994,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  airways  listed  in  this 
document  would  be  published 
subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It. 
therefore — (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26.  1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amena  14  CFR  part  71  as 
follows: 

PART  71— lAMENDEDl 

1.  The  authority  citation  for  14  CFR 
part  71  is  revised  to  read  as  follows: 

Authority:  49  U.S.C.  40103,  40113,  40120; 
E.O.  10854;  24  FR  9565.  3  CFR.  1959-1963 
Comp.,  p.  389,  49  U.S.C.  106(g);  14  CFR 
11.69 


$71.1    [Amended] 

2.  The  incorporation  by  reference  in^ 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9B,  Airspace 
Designations  and  Reporting  Points, 
dated  July  18,  1994,  and  effective 
September  16, 1994,  is  amended  as 
follows: 

Pamgraph  6010(a)    Domestic  VOR  Federal 
Airways 


V-15    [Revised} 

From  Hobby,  TX,  via  Navasota,  TX;  College 
StaUon,  TX;  Waco.  TX;  Cedar  Creek.  TX; 
Bonham,  TX;  Ardmore,  OK;  Okmulgee,  OK, 
to  Neosho.  MO.  From  Sioux  City,  lA;  INT 
Sioux  City  340°  and  Sioux  Falls,  SD.  169° 
radials;  Sioux  Falls;  Huron.  SD;  Aberdeen, 
SD;  Bismarck.  ND;  to  Minot.  ND. 

V-16    [Revised] 

From  Los  Angeles,  CA;  Paradise.  CA;  Palm 
Springs,  CA;  Blythe.  CA;  Buckeye.  AZ; 
Phoenix,  AZ;  INT  Phoenix  155°  and 
Stanfield.  AZ,  105°  radials;  Tucson,  AZ; 
Cochise,  AZ;  Columbus.  NM;  El  Paso.  TX; 
Salt  Flat,  TX;  Wink.  TX;  Wink  066°  and  Big 
Spring.  TX.  260°  radials:  Big  Spring;  Abilene. 
TX;  Millsap.  TX;  Glen  Rose,  TX;  Cedar  Creek. 
TX:  Quitman.  TX;  Texarkana.  AR;  Pine  Bluff. 
AR;  Holly  Springs,  MS;  Jacks  Creek,  TN; 
Shelbyville,  TN;  Hinch  MounUin,  TN; 
Volunteer,  TN;  Holston  Mountain,  TN; 
Pulaski,  VA;  Roanoke.  VA;  Lynchburg.  VA; 
Flat  Rock.  VA;  Richmond.  VA:  INT 
Richmond  039°  and  Patuxent.  MD,  228° 
radials:  Patuxent;  Smyrna,  DE;  Cedar  Lake, 
NJ;  Coyle,  NJ:  INT  Coyle  036°  and  Kennedy, 
NY,  209"  radials;  Kennedy;  Deer  Park,  NY; 
Calverton,  NY;  Norwich,  CT;  Boston,  MA. 
The  airspace  within  Mexico  and  the  airspace 
below  2,000  feet  MSL  outside  the  United 
States  is  excluded.  The  airspace  within 
Restricted  Areas  R-5002A,  R-5002C.  and  R- 
5002D  is  excluded  during  their  times  of  use. 
The  airspace  within  Restricted  Areas  R-4005 
and  R-4006  is  excluded. 

V-17    [Revised] 

From  Brownsville,  TX.  via  Harlingen,  TX; 
McAllen.  TX:  29  miles  12  AGL.  34  miles  25 
MSL,  37  miles  12  AGL;  Laredo,  TX;  CotuUa. 
TX;  INT  Cotulla  046°  and  San  Antonio.  TX. 
198°  radials;  San  Antonio;  INT  San  Antonio 
042'  and  Austin,  TX,  229°  radials;  Austin; 
Waco.  TX;  Glen  Rose,  TX;  Milsap,  TX;  Bowie, 
TX  Duncan.  OK;  Will  Rogers.  OK;  Gage,  OK; 
Garden  City.  KS;  to  Goodland.  KS. 

V-18    [Revised] 

From  Guthrie.  TX.  via  INT  Guthrie  156° 
and  Millsap.  TX,  274°  radials;  Millsap;  Glen 
Rose,  TX;  Cedar  Creek,  TX;  Quitman.  TX; 
Belcher.  LA;  Monroe.  LA;  Jackson,  MS; 
Meridian,  MS;  Tuscaloosa.  AL;  Vulcan,  AL; 
Talladega,  AL;  Atlanta,  GA;  Colliers,  SC; 
Charleston,  SC. 


V-54    [Revised] 

From  Waco.  TX;  Cedar  Creek,  TX; 
Quitman,  TX;  Texarkana,  AR;  INT  Texarkana 
052°  and  Little  Rock,  AR.  235°  radials;  Little 
Rock;  Holly  Springs,  MS:  Muscle  Shoals,  AL; 


Rocket,  AL;  Choo  Choo,  GA;  Harris,  GA; 
Spartanburg,  SC;  Charlotte,  NC;  Sandhills, 
NC;  INT  Sandhills  146°  and  Fayetteville,  NC, 
267°  radials;  Fayetteville;  to  Kinston,  NC. 

«         •  •  •         * 

V-62    [Revised] 

From  Gallup,  NM;  INT  Gallup  089°  and 
Santa  Fe,  NM,  268°  radials;  Santa  Fe;  Anton 
Chico,  NM;  Texico,  NM;  Lubbock,  TX; 
Abilene,  TX;  INT  Abilene  109°T(099°M)  and 
Glen  Rose,  TX,  273°T(267°M)  radials;  Glen 
Rose. 

V-63    [Revised] 

From  Bonham,  TX,  via  McAlester,  OK; 
Razorback,  AR;  Springfield,  MO;  Hallsville, 
MO;  Quincy,  IL;  Burlington,  lA;  Moline,  IL; 
Davenport.  lA;  Pcckford.  IL;  Janesville.  WI; 
Badger,  WI;  Oshkosh.  WI;  Stevens  Point,  WI; 
Wausau,  WI;  Rhinelander,  WI,  to  Houghton, 
MI.  The  airspace  at  and  above  10,000  feet 
MSL  from  Quincy  to  32  miles  north,  is 
excluded  during  the  time  that  the  Allen  MOA 
is  activated  by  NOTAM. 
*         •         *  •         * 

V-66    [Revised] 

From  Mission  Bay,  CA,  Imperial,  CA;  13 
miles.  24  miles,  25  MSL,  Bard,  AZ;  12  miles 
35  MSL  INT  Bard  089°  and  Gila  Bend,  AZ, 
261°  radials;  46  miles,  35  MSL.  Gila  Bend; 
Tucson.  AZ,  7  miles  wide  (3  miles  south  and 
4  miles  north  of  centerline);  Douglas.  AZ; 
INT  Douglas  064°  and  Columbus,  NM.  277° 
radials:  Columbus:  El  Paso.  TX;  6  miles  wide, 
INT  El  Paso  109°  and  Hudspeth  287°  radials; 
6  miles  wide.  Hudspeth;  Pecos,  TX;  Midland. 
TX;  INT  Midland  083°  and  Abilene,  TX.  252° 
radials;  Abilene;  Bowie.  TX;  Bonham.  TX; 
Sulphur  Springs.  TX;  Texarkana.  AR.  From 
Tuscaloosa,  AL,  Brookwood.  AL;  LaGrange, 
GA;  INT  LaGrange  120°  and  Columbus,  GA, 
068°  radials;  INT  Columbus  0§8°  and  Athens, 
GA.  195°  radials;  Athens:  Greenwood.  SC; 
Sandhills,  NC;  Raleigh-Durham,  NC; 
Franklin,  VA.  excluding  the  airspace  above 
13,000  feet  MSL  from  the  INT  of  Tucson,  AZ, 
122°  and  Cochise.  AZ.  257°  radials  to  the  INT 
of  Douglas.  AZ,  064°  and  Columbus,  NM. 
277°  radials. 
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V-94    [Revised] 

From  Blythe.  CA.  INT  Blythe  094°  and  Gila 
Bend.  AZ,  299°  radials;  Gila  Bend;  Stanfield. 
AZ;  55  miles.  74  miles.  95  MSL.  San  Simon, 
AZ;  Deming.  NM;  Newman,  TX;  Salt  Flat, 
TX;  Wink,  TX;  Midland.  TX;  Tuscola.  TX; 
Glen  Rose.  TX;  Cedar  Creek.  TX:  Gregg 
County,  TX;  Elm  Grove,  LA;  Monroe,  LA; 
Greenville,  MS;  Holly  Springs,  MS;  Jacks 
Creek,  TN;  Bowling  Green,  KY.  The  airspace 
within  R-5103A  is  excluded.     • 


V-114    [Revised] 

From  Amarillo.  TX,  via  Childress,  TX; 
Wichita  Falls,  TX;  Bonham,  TX;  Quitman, 
TX;  Gregg  County,  TX;  Alexandria,  LA:  INT 
Baton  Rouge.  LA.  307°  and  Lafayette,  LA. 
042°  radials;  7  miles  wide  (3  miles  north  and 
4  miles  south  of  centerline);  Baton  Rouge; 
New  Orleans,  LA;  INT  New  Orleans  070°  and 
Gulfport.  MS,  247°  radials;  Gulfport;  INT 


Gulfport  344°  and  Eaton.  MS,  171°  radials;  to 
Eaton,  excluding  the  portion  within  R-3801B 
and  R-3801C. 


V-124    [Revised] 

From  Bonham,  TX,  via  Paris.  TX;  Hot 
Springs,  AR;  Little  Rock,  AR;  Gilmore,  AR; 
Jacks  Creek,  TN;  to  Graham,  TN. 


V-J61     [Revised] 

From  Three  Rivers,  TX,  via  Center  Point, 
TX;  Llano,  TX;  INT  Llano  026°  and  Millsap, 
TX,  193°  radials;  Millsap;  Bowie,  TX; 
Ardmore.  OK;  Okmulgee.  OK;  Tulsa,  OK; 
Oswego.  KS;  Butler,  MO;  Napoleon,  MO; 
Lamoni,  lA;  Des  Moines,  lA;  Mason  City,  lA; 
Rochester,  MN;  Farmington,  MN;  Gopher, 
MN;  Braioerd.  MN:  Grand  Rapids,  MN; 
International  Falls,  MN;  to  Winnipeg,  MB, 
Canada,  excluding  the  portion  within 
Canada. 
*         *         *         *         « 

Issued  in  Washington,  DC,  on  June  14, 
1995. 

Harold  W.  Becker 

Manager,  Airspace-Rules  and  Aeronautical 
Information  Division. 
|FR  Doc.  95-15723  Filed  6-26-95;  8:45  am) 

BILUNQ  CODE  4910-13-P 


14  CFR  Part  71 

[Airspace  Docket  No.  94-ASW-22] 

Proposed  Amendment  to  Class  E 
Airspace;  Guymon,  OK 

agency;  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  This  notice  proposes  to 
amend  Class  E  airspace  extending 
upward  from  700  feet  above  ground 
level  (AGL)  at  Guymon,  OK.  A  new 
Global  Position  Satellite  (GPS)  standard 
instrvunent  approach  procedure  (SLAP) 
to  Runway  (RWY)  36  at  Guymon 
Municipal  Airport  has  made  this 
proposal  necessary.  The  intended  effect 
of  this  proposal  is  to  provide  adequate 
controlled  airspace  for  aircraft  executing 
the  GPS  SIAP  to  RWY  36. 
DATES:  Comments  must  be  received  on 
or  before  September  14.  1995. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to  Manager. 
System  Management  Branch.  Air  Traffic 
Division,  Federal  Aviation 
Administration,  Southwest  Region, 
Docket  No.  94-ASW-22,  Fort  Worth,  TX 
76193-0530.  The  official  docket  may  be 
examined  in  the  Office  of  the  Assistant 
Chief  Counsel,  Federal  Aviation 
Administration,  Southwest  Region,  2601 
Meacham  Boulevard,  Fort  Worth,  TX, 
between  9:00  am  and  3:00  pm,  Monday 
through  Friday,  except  Federal  holidays. 


An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  System  Management  Branch,  Air 
Traffic  Division,  Federal  Aviation 
Administration,  Southwest  Region,  2601 
Meacham  Boulevard,  Fort  Worth,  TX. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  J.  Day,  System  Management 
Branch,  Federal  Aviation 
Administration,  Southwest  Region,  Fort 
Worth,  TX  76193-0530;  telephone;  (817) 
222-5593. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  under  the  caption  ADDRESSES. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit,  with  those 
comments,  a  self-addressed,  stamped, 
postcard  containing  the  following 
statement:  "Comments  to  Airspace 
Docket  No.  94-ASW-22."  The  postcard 
will  be  dated  and  time  stamped  and 
retiuTied  to  the  commentw.  All 
communications  received  on  or  before 
the  specified  closing  date  for  comments 
will  be  considered  before  taking  action 
on  the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  avaUaUe 
for  examination  in  the  Office  of  the 
Assistant  Chief  Counsel.  Federal 
Aviation  Administration,  Southwest 
Region,  2601  Meacham  Boulevard,  Fort 
Worth.  TX,  both  before  and  afterthe 
closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  wall  be  filed  in  the 
docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  System 
Management  Branch.  Air  Traffic 
Division,  Federal  Aviation 
Administration,  Southwest  Region, 
Forth  Worth,  TX  76193-0530. 
Conununications  must  identify  the 


notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2 A  that  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
revised  the  Class  E  airspace,  controlled  .. 
airspace  extending  upward  form  700 
feet  AGL,  at  Guymon  Municipal  Airport. 
Guymon,  OK.  A  new  GPS  SIAP  to  RWY 
36  has  made  necessary  this  proposal  to 
amend  the  controlled  airspace.  The 
intended  effect  of  tins  proposal  is  to 
provide  adequate  Class  E  airspace  for 
aircraft  executing  the  SIAP. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Designated  Class  E  airspace 
areas  extending  upward  from  700  feet  or 
more  above  ground  level  are  published 
in  Paragraph  6005  of  FAA  Order 
7400.9B,  dated  July  18,  1994,  and 
effective  September  16, 1994,  which  is 
incorporated-by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  would  be 
published  subsequently  in  the  order. 

The  FAA  has  cletermined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  that  need  frequent  and 
routine  amendments  to  keep  them 
operationally  current.  It,  therefore — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  Febniary  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  -when 
promulgated,  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  40103,  40113.  40120; 
E.O.  10854:  24  FR  9565.  3  CFR,  1959-1963 
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Comp..  p.  389;  49  U.S.C  106(g);  14  CFR 
11.69. 

§71.1     [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9B.  Airspace 
Designations  and  Reporting  Points, 
dated  July  18, 1994.  and  effective 
September  16, 1994,  is  amended  as 
follows: 

Paragraph  6005     Qass  E  Airspace  Areas 
Extending  Upward  From  700  Feet  or  More 
AlMve  the  Surface  of  the  Earth. 

•  •         •  •         * 

ASW  OK  E5  Guymon,  OK    [Revised] 

Guymon  Municipal  Airport,  OK 

(Lat.  seMlOS"  N,  long.  101<'30'26"  W) 
Guymon  NDB 

(Lat.  36''42'19"  N,  long.  lOl'Saia"  W) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.6-mile 
radius  of  Guymon  Municipal  Airport  and 
within  2.4  miles  each  side  of  the  006°  bearing 
from  the  Guymon  NDB  extending  from  the 
6.6-mile  radius  to  7.4  miles  north  of  the 
airport. 

•  *         •         •         * 

Issued  in  Forth  Worth,  TX  on  June  7,  1995. 
Helen  Fabian  Parke, 
Manager.  Air  Traffic  Division  Southwest 
Region. 
IFR  Doc.  95-15721  Filed  6-26-95;  8:45  am) 

BILLING  CODE  4910-13-M 


14  CFR  Part  71 

[Airspace  Docket  No.  95-ASW-01] 

Proposed  Establishment  of  Class  E 
Airspace;  Seymour,  TX 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
establish  Class  E  airspace  extending 
upward  from  700  feet  above  ground 
level  (ACL)  at  Seymour  Municipal 
Airport,  Seymour,  TX.  The  development 
of  a  Global  Positioning  System  (GPS) 
standard  instrument  approach 
procedure  (SIAP)  to  Runway  (RWY)  17 
has  made  this  proposal  necessary.  The 
intended  effect  of  this  proposal  is  to 
provide  adequate  controlled  airspace  to 
contain  Instrument  Fhght  Rules  (IFR) 
operations  at  Seymour  Municipal 
Airport,  Seymour,  TX. 
DATES:  Comments  must  be  received  on 
or  before  September  14, 1995. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to  Manager, 
System  Management  Branch,  Air  Traffic 
Division,  Federal  Aviation 
Administration,  Southwest  Region, 


Docket  No.  95-ASW-Ol.  Fort  Worth,  TX 
76193-0530. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel,  Federal  Aviation 
Administration,  Southwest  Region,  2601 
Meacham  Boulevard,  Fort  Worth,  TX, 
between  9:00  am  and  3:00  pm,  Monday 
through  Friday,  except  Federal  holidays. 
An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  System  Management  Branch,  Air 
Traffic  Division,  Federal  Aviation 
Administration,  Southwest  Region,  2601 
Meacham  Boulevard,  Fort  Worth,  TX. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donald  J.  Day,  System  Management 
Branch,  Air  Traffic  Division,  Federal 
Aviation  Administration,  Fort  Worth, 
TX  76193-0530;  telephone:  (817)  222- 
5593. 

SUPPLEMENTARY  INFORMATION: 

Conunents  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  argimients  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
hsted  under  the  caption  ADDRESSES. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit,  with  those 
comments,  a  self-addressed,  stamped, 
postcard  containing  the  following 
statement:  "Comments  to  Airspace 
Docket  No.  95-ASW-Ol."  The  postcard 
will  be  date  and  time  stamped  euid 
returned  to  the  commenter.  All 
communications  received,  on  or  before 
the  specified  closing  date,  for  comments 
will  be  considered  before  taking  action 
on  the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Office  of  the 
Assistant  Chief  Coimsel,  Federal 
.\viation  Administration,  Southwest 
Region,  2601  Meacham  Boulevard,  Fort 
Worth,  TX,  both  before  and  after  the 
closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  be  filed  in  the 
docket. 


Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  System 
Management  Branch.  Department  of 
Transportation,  Fort  Worth,  TX  76193- 
0530.  Communications  must  identify 
the  notice  number  of  this  NPRM. 
Persons  interested  in  being  placed  on  a 
maihng  list  for  future  NPRM's  should 
also  request  a  copy  of  Advisory  Circular 
No.  1 1-2A  that  describes  the 
application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
establish  Class  E  airspace,  controlled 
airspace  extending  upward  from  700 
feet  AGL  at  Seymour  Municipal  Airport, 
Seymour,  TX.  The  development  of  a 
GPS  RWY  17  SIAP  has  made  this 
proposal  necessary.  Designated  airspice 
extending  upward  from  700  feet  above 
the  ground  (AGL)  is  Class  E  airspace. 
The  intended  effect  of  this  proposal  is 
to  provide  adequate  Class  E  airspace  for 
inbound  aircraft  executing  the  GPS 
RWY  17  SIAP  as  well  as  to  provide 
adequate  Class  E  airspace  for  departing 
IFR  aircraft  at  Seymour  Municipal 
Airport,  Seymour,  TX. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Designated  Class  E  airspace 
areas  extending  upward  from  700  feet  or 
more  above  ground  level  are  pubUshed 
in  Paragraph  6005  of  FAA  Order 
7400.9B  dated  July  18,  1994,  and 
effective  September  16, 1994,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  would  be 
published  subsequently  in  the  order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  that  need  frequent  and 
routine  amendments  to  keep  them 
operationally  current.  It,  therefore — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 


List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71-{AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  40103.  40113,  40120; 
E.O.  10854,  24  FR  9565,  3  CFR,  1959-1963 
Comp.,  p.  389;  49  U.S.C  106(g);  14  CFR 
11.69. 

$71,1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9B,  Airspace 
Designations  and  Beporting  Points. 
dated  July  18, 1994,  and  effective 
September  16, 1994,  is  amended  as 
follows: 

Paragraph  6005     Class  E  Airspace  Areas 
Extending  Upward  From  700  Feet  or  More 
Atmve  the  Surface  of  the  Earth 

***** 

ASW  TX  E5  Seymour,  TX  [New) 

Seymour,  Seymour  Municipal  Airport,  TX 
(Lat.  33''38'55"N.,  long.  99''15'41"  W.) 

***** 
Issued  in  Fort  Worth,  TX  on  June  7, 1995. 

Helen  Fabian  Farke, 

Manager,  Air  Traffic  Division,  Southwest 

Region. 

IFR  Doc.  95-15722  Filed  6-26-95;  8:45  am] 
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14  CFR  Part  91 

Pocket  No.  28213;  Notice  No.  9&-q 

RIN  2120-AE82 

Stage  2  Airplane  Operations 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking; 

correction. 

SUMMARY:  This  document  contains  a 
correction  to  a  notice  of  proposed 
rulemaking  (NPRM),  Stage  2  Airplane 
Operations,  published  in  the  Federal 
Register  on  May  11, 1995  (60  FR  25554). 
That  document  contained  an  incorrect 
notice  number. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Alan  V.  Trickey,  Policy  and 
Regulatory  Division  (AEE-300),  Office 
of  Environment  and  Energy,  Federal 
Aviation  Administration,  800 
Independence  Avemae  SW., 


Washington,  DC  20591;  telephone  (202) 
267-3496. 

SUPPLEMENTARY  INFORMATION:  On  May 
11,  1995.  the  Federal  Aviation 
Administration  published  a  notice  of 
proposed  rulemaking.  Docket  No.  28213 
(60  FR  25554),  which  proposed 
revisions  to  airplane  operating  rules  to 
provide  reporting  requirements  for 
operators  of  Stage  2  airplanes  in  Hawaii. 
The  notice  number  in  the  heading  of  the 
document  was  incorrect. 

Correction  to  NPRM 

The  NPRM  published  as  Federal 
Register  document  number  95-11273  on 
May  11, 1995  (60  FR  25554),  is 
corrected  by  changing  the  notice 
number  in  the  heading  on  page  25554, 
from  "Notice  No.  95-6"  to  "Notice  No. 
95-8". 

Issued  in  Washington,  DC  on  June  16, 
1995. 
Donald  P.  Byrne, 

Assistant  Chief  Counsel  for  Regulations. 
(FR  Doc.  95-15718  Filed  fr-26-95;  8:45  am) 

BILLING  CODE  4910-13-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

14  CFR  Part  1274 
RIN  2700-AC07 

Cooperative  Agreements  with 
Commercial  Firms 

AGENCY:  Office  of  Procurement,  Contract 
Management  Division,  National 
Aeronautics  and  Space  Administration. 
ACTION:  Proposed  rule. 

SUMMARY:  Current  NASA  regulations  at 
14  CFR  part  1260  describe  the  use  of 
cooperative  agreements  with 
educational  institutions  and  non-profit 
organizations.  The  proposed  regulation 
will  establish  the  requirements  for 
cooperative  agreements  with 
commercial  firms. 

DATES:  Comments  are  due  on  or  before 
August  28, 1995. 

ADDRESSES:  Headquarters,  NASA, 
Washington,  DC  20546,  ATTN:  CODE 
HK/MR.  T.  Deback.  Comments  on  the 
paperwork  burden  should  also  be 
addressed  to  the  Office  of  Information 
and  Regulatory  Affairs,  Attention:  Desk 
Officer  for  NASA,  Washington,  DC 
20503. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
T.  Deback,  (202)  358-0431. 

SUPPLEMENTARY  INFORMATION: 

Background 

As  a  result  of  the  National 
Performance  Review,  participation  in 


ARPA's  Technology  Reinvestment 
Program,  the  High  Performance 
Computing  Initiative,  and  a  strong  sense 
within  NASA  that  cooperative 
agreements  with  industry  are  an 
appropriate  way  to  carry  out  certain 
assistance  type  activities,  use  of 
cooperative  agreements  is  being 
increased.  As  part  of  this  increase, 
cooperative  agreements  with  industry 
are  being  utiUzed  for  the  first  time. 

Regulatory  Flexibility  Act 

NASA  certifies  that  this  regulation 
will  not  have  a  significant  economic 
effect  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.). 

Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  proposed  rule  have 
been  submitted  to  the  Office  of 
Management  and  Budget  for  review 
under  44  U.S.C.  3504(h).  NASA  requires 
certain  reporting  and  recordkeeping  of 
commercial  firms  in  order  to  determine 
eligibility  for  selection  and  compliance 
with  the  provisions  of  the  cooperative 
agreements.  The  estimated  total  annual 
reporting  and  recordkeeping  burden  is 
6680  hours.  The  estimated  average 
burden  hours  per  response  is  6  hours. 
The  rule  proposes  annual  reporting  for 
patents,  property,  and  technical  results. 
Other  reports  are  required  at  the 
conclusion  of  the  agreement  or  the 
occurrence  of  other  events.  The 
estimated  number  of  likely  respondents 
is  175  firms  submitting  proposals  per 
year  resulting  in  the  award  of  50 
cooperative  agreements  per  year. 

List  of  Subiects  in  14  CFR  Part  1274 

Grant  programs.  Business  and 
industry. 
Tom  Luedtke; 

Deputy  Associate  Administrator  for 
Procurement. 

Accordingly,  14  CFR  part  1274  is 
proposed  to  be  added  as  follows. 

PART  1274— COOPERATIVE 
AGREEMENTS  WITH  COMMERCIAL 
FIRMS 

Subpart  A — General 

1274.101  Purpose. 

1274.102  Definitions. 

1274.103  Effect  on  other  issuances. 

1274.104  Deviations. 

1274.105  Approval  of  Cooperative 
Agreement  Notices  (CANs)  and 
cooperative  agreements. 

Subpart  B — Pre-Award  Requirements 

1274.201  Purpose. 

1274.202  Solicitations  and  proposals. 

1274.203  Invention  and  patent  rights. 

1274.204  Evaluation  and  selection. 
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1274.205  Award  procedures. 

1274.206  Document  format  and  numbering. 

1274.207  Distribution  of  cooperative 
agreements. 

Subpart  C— Administrstlon 

1274.301  Delegation  of  administration. 

1274.302  Transfers,  novations,  and  change 
of  name  agreements. 

Sut>part  D — Govemrrwnt  Property 

1274.401    Government  property. 

Subpart  E— Procurement  Standards 

1274.501     Subcontracts. 

Subpart  F— Reports  and  Records 

1274.601     Retention  and  access 
requirements  for  records. 

Subpart  G — Suspension  or  Revocation 

1274.701     Suspension  or  revocation. 
Subpart  H— After-ttte-Award  Requirements 

1274.801  Purpose. 

1274.802  Closeout  procedures. 

1274.803  Subsequent  adjustments  and 
continuing  resjxjnsibilities. 

Subpart  I— Other  Provisions  and  Special 
Conditions 

1274.901  Other  provisions  and  special 
conditions. 

1274.902  Purpose  (XXX  1995) 

1274.903  Responsibilities  (XXX  1995) 

1274.904  Resource  Sharing  Requirements 
(XXX  1995) 

1274.905  Rights  in  Data  (XXX  1995) 

1274.906  Designation  of  New  Technology 
Representative  and  Patent  Representative 
(XXX  1995) 

1274.907  Disputes  (XXX  1995) 

1274.908  Milestone  Payments  (XXX  1995) 

1274.909  Term  of  this  Agreement  (XXX 
1995) 

1274.910  Authority  (XXX  1995) 

1274.911  Patent  Rights  (XXX  1995) 

1274.912  Patent  Rights— Retention  by  the 
Contractor  (Large  Business)  (XXX  1995) 

1274.913  Patent  Rights— Retention  by  the 
Contractor  (Small  Business)  (XXX  1995) 

1274.914  Requests  for  Waiver  of  Rights — 
Large  Business  (XXX  1995) 

1274.915  Restrictions  on  Sale  or  Transfer  of 
Technology  to  Foreign  Firms  or 
Institutions  (XXX  1995) 

1274.916  Liability  and  Risk  of  Loss  (XXX 
1995) 

1274.917  Additional  Funds  (XXX  1995) 

1274.918  Incremental  Funding  (XXX  1995) 

1274.919  Cost  Principles  and  Accounting 
Standards  (XXX  1995) 

1274.920  Responsibilities  of  the  NASA 
Technical  Officer  (XXX  1995) 

1274.921  Publications  and  Reports:  Non- 
Proprietary  Research  Results  (XXX  1995) 

1274.922  Suspension  or  Revocation  (XXX 
1995) 

1274.923  Equipment  and  Other  Property 
(XXX  1995) 

1274.924  Civil  Rights  (XXX  1995) 

1274.925  Subcontracts  (XXX  1995) 

1274.926  Clean  Air-Water  Pollution  Control 
Acts  (XXX  1995) 

1274.927  Debarment  and  Suspension  and 
Drug-Free  Workplace  (XXX  1995) 


1274.928  Foreign  National  Employee 
Investigative  Requirements  (XXX  1995) 

1274.929  Restrictions  on  Lobbying  (XXX 
1995) 

1274.930  Travel  and  Transportation  (XXX 
1995) 

1274.931  Officials  Not  to  Benefit  (XXX 
1995) 

1274.932  Electronic  Funds  Transfer 
Payment  Methods  (XXX  1995) 

1274.933  Retention  and  Examination  of 
Records  tXXX  1995) 

Appendix  A — Contract  Provisions 
Appendix  B — Reports 
Appendix  C — Listing  of  Exhibits 

Authority:  31  U.S.C.  6301  to  6308;  42 
U.S.C.  2451,et  seq. 

Sut)part  A — General 

§1274.101     Purpose. 

This  regulation  establishes  uniform 
administrative  requirements  for  NASA 
cooperative  agreements  awarded  to 
commercial  firms.  Cooperative 
agreements  are  ordinarily  entered  into 
with  commercial  firms  to — 

(1)  Support  research  and 
development, 

(2)  Provide  technology  transfer  from 
the  Government  to  the  recipient,  or 

(3)  Develop  a  capability  among  U.S. 
firms  to  potentially  enhance  U.S.  ' 
competitiveness. 

(b)  Award  to  foreign  firms  is  not 
precluded;  however,  an  award  may  not 
be  made  to  a  foreign  government. 

§1274.102    Definitions. 

Administrator.  The  Administrator  or 
Deputy  Administrator  of  NASA. 

Associate  Administrator  for 
Procurement.  The  head  of  the  Office  of 
Procurement,  NASA  Headquarters 
(Code  H). 

Cash  contributions.  The  recipient's 
cash  outlay,  including  the  outlay  of 
money  contributed  to  the  recipient  by 
third  parties. 

Closeout.  The  process  by  which  a 
NASA  determines  that  all  applicable 
administrative  actions  and  all  required 
work  of  the  award  have  been  completed 
by  the  recipient  and  NASA. 

Cooperative  agreement.  As  defined  by 
31  U.S.C.  6305,  cooperative  agreements 
are  financial  assistance  instruments 
used  to  stimulate  or  support  activities 
for  authorized  purposes  and  in  which 
the  Government  participates 
substantially  in  the  performance  of  the 
effort.  This  regulation  covers  only 
cooperative  agreements  with 
commercial  firms.  Cooperative 
agreements  with  universities  and  non- 
profit organizations  are  covered  by  14 
CFR  part  1260. 

Cosf  sharing  or  matching.  That 
portion  of  project  or  program  costs  not 
borne  by  the  Federal  Government  except 
that  the  recipient's  contribution  may  be 


reimbursable  under  other  Government 
awards  as  allowable  IR&D  costs 
pursuant  to  48  CFR  (NFS)  1831.205-18 
(59  FR  22521,  May  2,  1994). 

Date  of  completion.  The  date  on 
which  all  work  under  an  award  is 
completed  or  the  date  on  the  award 
document,  or  any  supplement  or 
amendment  thereto,  on  which  NASA 
sponsorship  ends. 

Days.  Calendar  days,  imless  otherwise 
indicated. 

Government  furnished  equipment. 
Equipment  in  the  possession  of,  or 
acquired  directly  by,  the  Government 
and  subsequently  delivered,  or 
otherwise  made  available,  to  a 
Recipient. 

Grant  Officer.  A  Government 
employee  who  has  been  delegated  the 
authority  to  negotiate,  award,  or 
administer  grants  or  cooperative 
agreements. 

Incremental  funding.  A  method  of 
funding  a  cooperative  agreement  where 
the  funds  initially  allotted  to  the 
cooperative  agreement  are  less  than  the 
award  amount.  Additional  funding  is 
added  as  described  in  §  1274.918. 

Recipient.  An  organization  receiving 
financial  assistance  under  a  cooperative 
agreement  to  carry  out  a  project  or 
program.  A  recipient  may  be  an 
individual  firm,  a  consortium,  a 
partnership,  etc. 

Resource  contribution.  The  total  value 
of  resources  provided  by  either  party  to 
the  cooperative  agreement  including 
both  cash  and  in-kind  contributions. 

Revocation.  The  cancellation  of 
NASA  sponsorship,  in  whole  or  in  part, 
under  an  agreement  at  any  time  prior  to 
the  date  of  completion. 

Support  contractor  means  a  NASA 
contractor  performing  part  or  all  of  the 
NASA  responsibilities  under  a 
cooperative  agreement. 

Suspension.  An  action  by  NASA  that 
temporarily  withdraws  sponsorship 
under  an  award,  pending  corrective 
action  by  the  recipient  or  pending  a 
decision  to  revoke  the  award  by  NASA. 
Suspension  of  an  award  is  a  separate 
action  from  suspension  under  Federal 
agency  regulations  implementing  E.O.'s 
12549  and  12689,  "Debarment  and 
Suspension." 

Technical  officer.  The  official  of  the 
cognizant  NASA  office  who  is 
responsible  for  monitoring  the  technical 
aspects  of  the  work  under  a  cooperative 
agreement. 

§  1 274. 1 03    Effect  on  other  issuances. 

For  awards  subject  to  this  regulation, 
all  administrative  requirements  of 
codified  program  regulations,  program 
manuals,  handbooks  and  other 
nonregulatory  materials  which  are 


inconsistent  with  the  requirements  of 
this  Regulation  shall  be  superseded, 
except  to  the  extent  they  are  required  by 
statute,  or  authorized  in  accordance 
with  the  deviations  provision  in 
§1274.104. 

§1274.104    Deviations. 

(a)  The  Associate  Administrator  for 
Procurement  may  grant  exceptions  for 
classes  of  or  individual  cooperative 
agreements  from  the  requirements  of 
this  Regulation  when  exceptions  are  not 
prohibited  by  statute. 

(b)  Applicability.  A  deviation  is 
required  for  any  of  the  following: 

(1)  When  a  prescribed  provision  set 
forth  in  this  regulation  for  use  verbatim 
is  modified  or  omitted. 

(2)  When  a  provision  is  set  forth  in 
this  regulation,  but  not  prescribed  for 
use  verbatim,  and  the  installation 
substitutes  a  provision  which  is 
inconsistent  with  the  intent,  principle, 
and  substance  of  the  prescribed 
provision. 

(3)  When  a  NASA  form  or  other  form 
is  prescribed  by  this  regulation,  and  that 
form  is  altered  or  another  form  is  used 
in  its  place. 

(4)  When  limitations,  imposed  by  this 
regulation  upon  the  use  of  a  provision, 
form,  procedure,  or  any  other  action,  are 
not  adhered  to. 

(c)  Request  for  deviations.  Requests 
for  authority  to  deviate  from  this 
regulation  will  be  forwarded  to 
Headquarters,  Program  Operations    ■j' 
Division  (Code  HS).  Such  requests, 
signed  by  the  Procurement  Officer,  shall 
contain  as  a  minimum: 

(1)  A  full  description  of  the  deviation 
and  identification  of  the  regulatory 
requirement  from  which  a  deviation  is 
sought. 

(2)  Detailed  rationale  for  the  request, 
including  any  pertinent  background 
information. 

(3)  The  name  of  the  recipient  and 
identification  of  the  cooperative 
agreement  affected,  including  the  dollar 
value. 

(4)  A  statement  as  to  whether  the 
deviation  has  been  requested 
previously,  and,  if  so,  circumstances  of 
the  previous  request(s). 

(5)  A  description  of  the  intended 
effect  of  the  deviation. 

(6)  A  copy  of  legal  counsel's 
concurrence  or  comments. 

§  1 274. 1 05    A  pproval  of  Cooperative 
Agreement  Notices  (CANs)  and  cooperative 
agreements. 

(a)  As  soon  as  possible  after  the  initial 
decision  is  made  by  program  or 
procurement  personnel  to  use  the  CAN 
process,  the  cognizant  program  office  or 
procurement  office,  shall  notify  the 


Associate  Administrator  for 
Procurement  (Code  HS),  of  the  intent  to 
use  a  CAN  in  all  cases  where  the  total 
Government  funds  to  be  awarded  in 
response  to  CAN  proposals  is  expected 
to  equal  or  exceed  $10  million.  All  such 
notifications,  as  described  below,  shall 
be  concurred  in  by  the  Procurement 
Officer.  This  requirement  also  applies  in 
those  cases  where  an  unsolicited 
proposal  is  received  and  a  decision  is 
made  to  award  a  cooperative  agreement 
in  which  the  recipient  (or  one  or  more 
of  a  "team"  of  recipients)  is  a 
commercial  firm  and  the  total 
Government  funds  are  expected  to  equal 
or  exceed  $10  million. 

(b)  The  required  notification  is  to  be 
accomplished  by  sending  an  electronic 
mail  (e-mail)  message  to  the  following 
address  at  NASA  Headquarters: 
can@mercury.hq.nasa.gov.  The 
notification  must  include  the  following 
information,  as  a  minimum: 

(1)  Identification  of  the  cognizant 
center  and  program  office, 

(2)  Description  of  the  proposed 
program  for  which  proposals  are  to  be 
solicited, 

(3)  Rationale  for  decision  to  use  a 
CAN  rather  than  other  types  of 
solicitations, 

(4)  The  amount  of  Government 
funding  to  be  available  for  awards, 

(5)  Estimate  of  the  number  of 
cooperative  agreements  to  be  awarded 
as  a  result  of  the  CAN, 

(6)  The  percentage  of  cost -sharing  to 
be  required,  and 

(7)  Tentative  schedule  for  release  of 
CAN  and  award  of  cooperative 
agreements 

(c)  Code  HS  will  respond  by  e-mail 
message  to  the  sender,  with  a  copy  of 
the  message  to  the  Procurement  Officer, 
within  5  working  days  of  receipt  of  this 
initial  notification.  The  response  will 
address  the  following: 

(1)  Whether  Code  HS  agrees  or 
disagrees  with  the  appropriateness  for 
using  a  CAN  for  the  effort  described, 

(2)  Whether  Code  HS  will  require 
review  and  approval  of  the  CAN  before 
its  issuance, 

(3)  Whether  Code  HS  will  require 
review  and  approval  of  the  selected 
offeror's  cost  sharing  arrangement  (e.g., 
cost  sharing  percentage;  type  of 
contribution  (cash,  labor,  intellectual 
property,  etc.)),  and 

(4)  Whether  Code  HS  will  require 
review  and  approval  of  the  resulting 
cooperative  agreement(s). 

(d)  If  a  response  from  Code  HS  is  not 
received  within  5  working  days  of 
notification,  the  program  office  or  center 
may  proceed  with  release  of  the  CAN 
and  award  of  the  cooperative 
agreements  as  described. 


Subpart  B — Pre-Award  Requirements 

§  1274.201    Purpose. 

Sections  1274.202  through  1274.207 
prescribe  forms  and  instructions  and 
addresses  other  pre-award  matters. 

§  1 274.202    Solicitations  and  proposals. 

(a)  Consistent  with  31  U.S.C.  6301(3). 
NASA  uses  competitive  procedures  to 
award  cooperative  agreements  whenever 
possible.  An  award  will  normally  be 
made  as  a  result  of  a  Cooperative 
Agreement  Notice  (CAN)  which 
envisions  a  cooperative  agreement  as 
the  award  instrument.  A  Commerce 
Business  Daily  synopsis  will  be  used  to 
publicize  the  CAiN. 

(b)  Unsolicited  proposals. 

(1)  An  award  may  be  made  as  a  resuh 
of  an  unsolicited  proposal.  The 
unsolicited  proposal  must  evidence  a 
unique  and  innovative  idea  or  approach 
which  is  not  the  subject  of  a  current  or 
anticipated  solicitation.  When  a 
cooperative  agreement  is  awarded  as  a 
result  of  an  unsolicited  proposal,  a 
Commerce  Business  Daily  synopsis 
roust  be  published  to  provide  an 
opportunity  for  other  firms/consortia  to 
express  an  interest  in  the  agreement 
unless  the  exception  in  48  CFR  (FAR) 
5.202(a)(8)  applies.  Respondents  should 
be  given  a  minimum  of  thirty  days  to 
respond.  If  interest  is  expressed,  a 
decision  must  be  made  to  proceed  with 
the  award  or  to  issue  a  solicitation  for 
competitive  proposals. 

(2)  Prior  to  an  award  made  as  the 
result  of  an  unsolicited  proposal,  the 
award  must  be  approved  by  the 
Procurement  Officer  if  NASA's  total 
resource  contribution  is  below  $5 
million.  Center  Director  approval  is 
required  if  NASA's  total  resource 
contribution  is  $5  million  or  more.  For 
Headquarters  cooperative  agreements, 
approval  by  the  Associate  Administrator 
for  Procurement  is  required  if  NASA's 
total  resource  contribution  is  $5  million 
or  more. 

(c)  Cost  and  payment  matters 

(1)  The  allowability  of  costs  incurred 
by  the  recipient  is  determined  in 
accordance  with  48  CFR  (FAR)  Part  31, 
"Contract  Cost  Principles  and 
Procedures." 

(2)  Cost  sharing.  A  substantial 
resource  contribution  on  the  part  of  the 
Recipient  is  required.  The  Recipient  is 
expected  to  contribute  at  least  50%  of 
the  total  resources  required  to 
accomplish  the  cooperative  agreement. 
Recipient  contributions  may  be  in  either 
cash  or  in-kind  or  both.  In  those  cases 
in  which  a  contribution  of  less  than 
50%  is  anticipated  from  the  Recipient, 
approval  of  the  Associate  Administrator 
for  Procurement  (Code  HS)  is  required 
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prior  to  award.  The  request  for  approval 
should  address  the  evaluation  factor  in 
the  solicitation  and  how  the  proposal 
accomplishes  those  objectives  to  such  a 
degree  that  a  share  ratio  of  less  than 
50%  is  warranted. 

(3)  Fixed  Funding.  Cooperative 
agreements  are  funded  by  NASA  in  a 
fixed  amount.  Payments  in  fixed 
amounts  will  be  made  by  NASA  in 
accordance  with  "Milestone  Billings" 
which  are  discussed  in  paragraph  (c)(4) 
of  this  section.  If  the  Recipient 
completes  the  final  milestone,  final 
payment  is  made,  and  NASA  will  have 
completed  its  financial  responsibilities 
under  the  agreement.  However,  if  the 
cooperative  agreement  is  revoked  prior 
to  achievement  of  all  milestones, 
NASA's  funding  will  be  limited  to 
milestone  payments  already  made  plus 
NASA's  share  of  costs  incurred  by  the 
Recipient  since  the  last  milestone 
payment  as  reflected  in  the  cost  share 
agreement.  In  no  event  shall  these 
additional  costs  or  payment  exceed  the 
amount  of  the  next  payable  milestone 
billing  amount. 

(4)  Milestone  biUings  is  the  method  of 
payment  to  the  Recipient  under 
cooperative  agreements.  Performance 
based  milestones  are  used  as  the  basis 
of  establishing  a  set  of  verifiable 
milestones  for  payment  purposes.  Each 
milestone  payment  shall  be  established 
so  that  the  Government  payment  is  at 
the  same  share  ratio  as  the  cooperative 
agreement  share  ratio.  If  the  Recipient  is 
a  consortium,  the  Articles  of 
Collaboration  is  required  to  contain  an 
extensive  list  of  performance  based 
milestones  that  the  consortium  has 
agreed  to.  Generally,  payments  should 
not  be  made  more  than  once  monthly; 
ideally,  payments  will  be  made  about 
every  60  to  90  days  but  in  all  cases 
should  be  made  on  the  basis  of 
verifiable,  significant  events  as  opposed 
to  the  passage  of  time.  The  last  payment 
milestone  should  be  large  enough  to 
ensure  that  the  Recipient  completes  its 
responsibilities  under  the  cooperative 
agreement  (or  funds  should  be  reserved 
for  payment  until  after  completion  of 
the  cooperative  agreement).  The 
Government  technical  officer  must 
verify  completion  Df  each  milestone  to 
the  Grants  Officer  as  part  of  the  payment 
process.  If  the  Government's  projected 
cash  contribution  to  a  cooperative 
agreement  exceeds  $5  million,  approval 
of  the  Milestone  Payment  clause, 
including  the  milestones  and 
anticipated  payments,  by  the  Associate 
Administrator  for  Procurement  (Code 
HS)is  required  prior  to  award.  The 
request  for  approval  should  contain 
substantially  the  same  information 
required  by  48  CFR  (NFS)  1832.7006. 


(5)  Incremental  funding.  Cooperative 
agreements  with  anticipated  annual 
funding  exceeding  $5  million  may  be 
incrementally  funded  subject  to  the 
following: 

(i)  Two  increments  per  fiscal  year  are 
authorized.  The  second  increment  will 
be  the  balance  of  funding  for  the  year. 

(ii)  The  incremental  funding 
provision  contained  in  §  1274.918  is 
included  in  the  cooperative  agreement. 

(6)  Cost  sharing.  Cost  sharing 
requirements  on  cooperative  agreements 
with  commercial  firms  are  based  on 
section  23  of  the  Attachment  to  OMB 
Circular  A-110.  November  23.  1993  (58 
FR  62992,  November  29,  1993).  Only 
cash  or  cash  equivalent  resources  are 
acceptable  sources  for  the  Recipient 
contribution  to  a  cooperative  agreement. 
This  includes  such  items  as  purchased 
equipment,  equipment,  labor,  office 
space,  etc.  The  actual  or  imputed  value 
of  intellectual  property  such  as  patent 
rights,  data  rights,  trade  secrets,  etc..  are 
not  acceptable  as  sources  for  the 
Recipient  contribution. 

(7)  Recipients  shall  not  be  paid  a 
profit  under  cooperative  agreements. 
Profit  may  be  paid  by  the  Recipient  to 
subcontractors,  if  the  subcontractor  is 
not  part  of  the  offering  team  and  the 
subcontract  is  an  arms-length 
relationship. 

(8)  The  Recipient's  resource  share  of 
the  cooperative  agreement  may  be 
allocated  as  part  of  its  IR&D  program  in 
accordance  with  a  class  deviation 
pursuant  to  48  CFR  (NFS)  1831.205-18 
(59  FR  22521.  May  2,  1994). 

(9)  The  CAN  must  provide  a 
description  of  the  non-cash  Government 
contribution  (personnel,  equipment, 
facilities,  etc.)  as  part  of  the 
Government's  contribution  to  the 
cooperative  agreement  in  addition  to 
funding.  The  offeror  may  propose  that 
additional  non-monetary  Government 
resources  be  provided  under  two 
conditions.  First,  the  offeror  is 
responsible  for  verifying  the  availability 
of  the  resources  and  their  suitability  for 
their  intended  purpose  and,  second, 
those  resources  are  considered  part  of 
the  Government  contribution  and  paid 
for  directly  by  the  awarding 
organization. 

(d)  Consortia  as  recipients. 

(1)  The  use  of  consortia  as  Recipients 
for  cooperative  agreements  is 
encouraged.  Consortia  will  tend  to  bring 
to  a  cooperative  agreement  a  broader 
range  of  capabilities  and  resources.  A 
consortium  is  a  group  of  organizations 
that  enter  into  an  agreement  to 
collaborate  for  the  purposes  of  the 
cooperative  agreement  with  NASA.  The 
agreement  to  collaborate  can  take  the 
form  of  a  legal  entity  such  as  a 


partnership  or  joint  venture  but  it  is  not 
necessar\'  that  such  an  entity  be  created. 
A  consortium  may  be  made  up  of  firms 
which  normally  compete  for 
commercial  or  Government  business  or 
may  be  made  up  of  firms  which  perform 
complementary  functions  in  a  given 
industry.  The  inclusion  of  a  non-profit 
or  educational  institutions,  small 
businesses,  or  small  disadvantaged 
businesses  in  the  consortium  could  be 
particularly  valuable  in  ensuring  that 
the  results  of  the  consortium's  activities 
are  disseminated. 

(2)  Key  to  the  success  of  the 
cooperative  agreement  with  a 
consortium  is  the  consortium's  Articles 
of  Collaboration,  which  is  a  definitive 
description  of  the  roles  and 
responsibilities  of  the  consortium's 
members.  It  should  also  address  to  the 
extent  appropriate:  commitments  of 
financial,  personnel,  facilities  and  other 
resources,  a  detailed  milestone  chart  of 
consortium  activities,  accounting 
requirements,  subcontracting 
procedures,  disputes,  term  of  the 
agreement,  insurance  and  liability 
issues,  internal  and  external  reporting 
requirements,  management  structure  of 
the  consortium,  obligations  of 
organizations  withdrawing  from  the 
consortia,  allocation  of  data  and  patent 
rights  among  the  consortia  members, 
agreements,  if  any.  to  share  existing 
technology  and  data,  the  firm  which  is 
responsible  for  the  completion  of  the 
consortium's  responsibilities  under  the 
cooperative  agreement  and  has  the 
authority  to  commit  the  consortium  and 
receive  payments  from  NASA,  employee 
policy  issues,  etc. 

(3)  An  outline  of  the  Articles  of 
Collaboration  should  be  required  as  part 
of  the  proposal  and  evaluated  during  the 
source  selection  process. 

(e)  Metric  system  of  measurement. 
The  Metric  Conversion  Act.  as  amended 
by  the  Omnibus  Trade  and 
Competitiveness  Act  (15  U.S.C.  205) 
declares  that  the  metric  system  is  the 
preferred  measurement  system  for  U.S. 
trade  and  commerce.  NASA's  policy 
with  respect  to  the  metric  measurement 
system  is  stated  in  NMI  8010. 2A,  Use  of 
the  Metric  System  of  Measurement  in 
NASA  Programs,  dated  June  11,  1991. 

§  1274.203    Invention  and  patent  rights. 

(a)  A  cooperative  agreement  covers 
the  disposition  of  rights  relating  to 
inventions  and  patents  between  NASA 
and  the  Recipient.  If  the  Recipient  is  a 
consortium  or  partnership,  rights 
flowing  between  multiple  organizations 
in  a  consortium  must  be  negotiated 
separately  and  formally  documented, 
preferably  in  the  Articles  of 
Collaboration. 


(b)  Patent  rights  clauses  exist  for 
Recipients  of  the  Agreement  whether 
they  are: 

(1)  other  than  small  business  or 
nonprofit  organizations  (generally 
referred  to  as  large  businesses)  or 

(2)  small  businesses  or  nonprofit 
organizations.  The  clauses  are  required 
by  statute  and  regulation. 

(c)  There  are  five  situations  in  which 
inventions  may  arise  under  a 
cooperative  agreement:  Recipient 
Inventions.  Suboentractor  Inventions. 
NASA  Inventions,  NASA  Support 
Contractor  Inventions,  and  Joint 
Inventions  with  Recipient. 

(d)(1)  Recipient  inventions, 

(ij  A  Recipient,  if  a  large  business,  is 
subject  to  section  305  of  the  National 
Aeronautics  and  Space  Act  of  1958  (42 
U.S.C.  2457)  relating  to  property  rights 
in  inventions.  The  term  "invention" 
includes  any  invention,  discovery, 
improvement,  or  innovation.  Title  to  an 
invention  made  under  a  cooperative 
agreement  by  a  large  business  Recipient 
initially  vests  with  NASA.  The 
Recipient  may  request  a  waiver  under 
the  NASA  Patent  Waiver  Regulations  to 
obtain  title  to  inventions  made  under 
the  Agreement.  Such  a  request  may  be 
made  in  advance  of  the  Agreement  (or 
30  days  thereafter)  for  all  inventions 
made  under  the  Agreement. 
Alternatively,  requests  may  be  made  on 
a  case-by-case  basis  any  time  an 
individual  invention  is  made.  Such 
waivers  are  liberally  and  expeditiously 
granted  after  review  by  NASA's 
Invention  and  Contribution  Board  and 
approval  by  NASA's  General  Counsel. 
When  a  waiver  is  granted,  any 
inventions  made  in  the  performance  of 
work  under  the  Agreement  are  subject  to 
certain  reporting,  election  and  filing 
requirements,  a  royalty-free  license  to 
the  Government,  march-in  rights,  and 
certain  other  reservations. 

(ii)  A  Recipient,  if  a  small  business  or 
nonprofit  organization,  may  elect  to 
retain  title  to  its  inventions.  The  term 
"nonprofit  organization"  is  defined  in 
35  U.S.C.  201(i)  and  includes 
universities  and  other  institutions  of 
higher  education  or  an  organization  of 
the  type  described  in  section  501(c)(3) 
of  the  Internal  Revenue  Code.  The 
Government  obtains  an  irrevocable, 
nonexclusive,  royalty-free  license. 

(2)  Subcontractor  Inventions. 

(i)  Large  Business.  If  a  Recipient 
enters  a  subcontract  (or  similar 
arrangement)  with  a  large  business 
organization  for  experimental, 
developmental,  research,  design  or 
engineering  work  in  support  of  the 
Agreement  to  be  done  in  the  United 
States,  its  possessions,  or  Puerto  Rico. 
Subpart  305  of  the  Space  Act  applies. 


The  clause  applicable  to  large  business 
organizations  is  to  be  used  (suitably 
modified  to  identify 'the  parties)  in  any 
subcontract.  The  subcontractor  may 
request  a  waiver  under  the  NASA  Patent 
Waiver  Regulations  to  obtain  rights  to 
inventions  made  under  the  subcontract 
just  as  a  large  business  Recipient  can 
(see  paragraph  (d)(l)(i)  of  this  section). 
It  is  strongly  recommended  that  a 
prospective  large  business  subcontractor 
contact  the  NASA  installation  Patent 
Counsel  or  Intellectual  Property  Counsel 
to  assure  that  the  right  procedures  are 
followed.  Just  like  the  Recipient,  any 
inventions  made  in  the  performance  of 
work  under  the  Agreement  are  subject  to 
certain  reporting,  election  and  filing 
requirements,  a  royalty-free  license  to 
the  Government,  march-in  rights,  and 
certain  other  reservations. 

(ii)  Non-profit  organization  or  Small 
Business.  In  the  event  the  Recipient 
enters  iato  a  subcontract  (or  similar 
arrangement)  with  a  domestic  nonprofit 
organization  or  a  small  business  firm  for 
experimental,  developmental,  or 
research  work  to  be  performed  under 
the  Agreement,  the  requirements  of  35 
U.S.C.  200  et  seq.  regarding  "Patent 
Rights  in  Inventions  Made  With  Federal 
Assistance,"  apply.  The  subcontractor 
has  the  first  option  to  elect  title  to  any 
inventions  made  in  the  performance  of 
work  under  the  Agreement,  subject  to 
specific  reporting,  election  and  filing 
requirements,  a  royalty-free  license  to 
the  Government,  march-in  rights,  and 
certain  other  reservations  that  are 
specifically  set  forth. 

(iii)  WorK  outside  the  United  States.  If 
the  Recipient  subcontracts  for  work  to 
be  done  outside  the  United  States,  its 
possessions  or  Puerto  Rico,  the  NASA 
installation  Patent  Counsel  or 
Intellectual  Property  Counsel  should  be 
contacted  for  the  proper  patent  rights 
clause  to  use  and  the  procedures  to 
follow. 

(iv)  Notwithstanding  the  above,  and 
in  recognition  of  the  Recipient's 
substantial  contribution,  the  Recipient 
is  authorized,  subject  to  rights  of  NASA 
set  forth  elsewhere  in  the  Agreement,  to: 

(A)  Acquire  by  negotiation  and 
mutual  agreement  rights  to  a 
subcontractor's  subject  inventions  as  the 
Recipient  may  deem  necessary,  or 

(B)  If  unable  to  reach  agreement 
pursuant  to  paragraph  (d)(2)(iv)(A)  of 
this  section,  request  that  NASA  invoke 
exceptional  circumstances  as  necessary 
pursuant  to.37  CFR  401.3(a)(2)  if  the 
prospective  subcontractor  is  a  small 
business  firm  or  nonprofit  organization, 
or  for  all  other  organizations,  request 
that  such  rights  for  the  Recipient  be 
included  as  an  additional  reservation  in 
a  waiver  granted  pursuant  to  14  CFR 


1245.1.  The  exercise  of  this  exception 
does  not  change  the  flow  down  of  the 
applicable  patent  rights  clause  to 
subcontractors.  Applicable  laws  and 
regulations  require  that  title  to 
inventions  made  under  a  subcontract 
must  initially  reside  in  either  the 
subcontractor  or  NASA,  not  the 
Recipient.  This  exception  does  not 
change  that.  The  exception  does 
authorize  the  Recipient  to  negotiate  and 
reach  mutual  agreement  with  the 
subcontractor  for  the  grant-back  of 
rights.  Such  grant-back  could  be  an 
option  for  an  exclusive  license  or  an 
assignment,  depending  on  the 
circiunstances. 

(3)  NASA  Inventions.  NASA  will  use 
reasonable  efforts  to  report  inventions 
made  by  its  employees  as  a  consequence 
of.  or  which  bear  a  direct  relation  to.  the 
performance  of  specified  NASA 
activities  under  an  Agreement.  Upon 
timely  request,  NASA  will  use  its  best 
efforts  to  grant  Recipient  first  option  to 
acquire  either  an  exclusive  or  partially- 
exclusive,  revocable,  royalty-bearing 
license,  on  terms  to  be  negotiated,  for 
any  patent  applications  and  patents 
covering  such  inventions.  This 
exclusive  or  partially-exclusive  license 
to  the  Recipient  will  be  subject  to  the 
retention  of  rights  by  or  on  behalf  of  the 
Government  for  Government  purposes. 

(4)  NASA  Support  Contractor 
Inventions.  It  is  preferred  that  NASA 
support  contractors  be  excluded  irom 
performing  any  of  NASA's  / 
responsibilities  under  the  Agreement 
since  the  rights  obtained  by  a  NASA 
support  contractor  could  work  against 
the  rights  needed  by  the  Recipient.  In 
the  event  NASA  support  contractors  are 
tasked  to  work  under  the  Agreement 
and  inventions  are  made  by  support 
contractor  employees,  the  support 
contractor  will  normally  obtain  rights  in 
such  inventions.  However,  if  NASA  has 
the  right  to  acquire  or  has  acquired  title 
to  such  inventions,  upon  timely  reqiiest, 
NASA  will  use  its  best  efforts  to  grant 
Recipient  first  option  to  acquire  either 
an  exclusive  or  partially  exclusive, 
revocable,  royalty-bearing  Ucense,  upon 
terms  to  be  negotiated,  for  any  patent 
applications  and  patents  covering  such 
inventions.  This  exclusive  or  partially- 
exclusive  license  to  the  Recipient  will 
be  subject  to  the  retention  of  rights  by 
or  oil  behalf  of  the  Government  for 
Government  purposes. 

(5)  Joint  Inventions. 

(i)  NASA  and  the  Recipient  agree  to 
use  reasonable  efforts  to  identify  and 
report  to  each  other  any  inventions 
made  jointly  between  NASA  employees 
(or  employees  of  NASA  support 
contractors)  and  employees  of 
Recipient.  For  large  businesses,  the 
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Headquarters  General  Counsel  may 
agree  that  the  United  States  will  refrain, 
for  a  specified  period,  from  exercising 
its  undivided  interest  in  a  manner 
inconsistent  with  Recipient's 
commercial  interest.  For  small  business 
firms  and  nonprofit  organizations,  the 
Associate  General  Counsel  (Intellectual 
Property)  may  agree  to  assign  or  transfer 
whatever  rights  NASA  may  acquire  in  a 
subject  invention  from  its  employee  to 
the  Recipient  as  authorized  by  35  U.S.C. 
202(e).  The  grant  officer  negotiating  the 
Agreement  with  small  business  firms 
and  nonprofit  organizations  can  agree, 
up  front,  that  NASA  will  assign 
whatever  rights  it  may  acquire  in  a 
subject  invention  from  its  employee  to 
the  small  business  firm  or  nonprofit 
organization.  Requests  under  this 
paragraph  shall  be  made  through  the 
Center  Patent  Counsel. 

(ii)  NASA  support  contractors  may  be 
joint  inventors.  If  a  NASA  support 
contractor  employee  is  a  joint  inventor 
with  a  NASA  employee,  the  same 
provisions  apply  as  those  for  NASA 
Support  Contractor  Inventions.  The 
NASA  supf)ort  contractor  will  retain  or 
obtain  nonexclusive  licenses  to  those 
inventions  in  which  NASA  obtains  title. 
If  a  NASA  support  contractor  employee 
is  a  joint  inventor  with  a  Recipient 
employee,  the  NASA  support  contractor 
and  Recipient  will  become  joint  owners 
of  those  inventions  in  which  they  have 
elected  to  retain  title  or  requested  and 
have  been  granted  waiver  of  title.  Where 
the  NASA  support  contractor  has  not 
elected  to  retain  title  or  has  not  been 
granted  waiver  of  title,  NASA  will 
jointly  own  the  invention  with  the 
Recipient. 

(e)  Licenses  to  Recipient(s). 

(1)  Any  exclusive  or  partially 
exclusive  commercial  licenses  are  to  be 
royalty-bearing  consistent  with 
Government-wide  policy  in  licensing  its 
inventions.  It  also  provides  an 
opportunity  for  royalty-sharing  with  the 
employee-inventor,  consistent  with 
Government-wide  policy  under  the  ■ 
Federal  Technology  Transfer  Act. 

(2)  Upon  application  in  compliance 
with  37  CFR  part  404 — Licensing  of 
Government  Owned  Inventions,  all 
Recipients  shall  be  granted  a  revocable, 
nonexclusive,  royalty-free  license  in 
each  patent  application  filed  in  any 
country  on  a  subject  invention  and  any 
resulting  patent  in  which  the 
Government  obtains  title.  Because 
cooperative  agreements  are  cost  sharing 
cooperative  arrangements  with  a 
purpose  of  benefiting  the  public  by 
improving  the  competitiveness  of  the 
Recipient  and  the  Government  receives 
an  irrevocable,  nonexclusive,  royalty- 
free  license  in  each  Recipient  subject 


invention,  it  is  only  equitable  that  the 
Recipient  receive,  at  a  minimum,  a 
revocable,  nonexclusive,  royalty-free 
license  in  NASA  inventions  and  NASA 
contractor  inventions  where  NASA  has 
acquired  title. 

(3)  Notice  Requirements.  Once  a 
Recipient  has  exercised  its  option  to 
apply  for  an  exclusive  or  partially 
exclusive  license,  a  notice,  identifying 
the  invention  and  the  Recipient,  is 
published  in  the  Federal  Register, 
providing  the  public  opportunity  for 
filing  written  objections  for  60  days. 

(f)  Preference  for  United  States 
Manufacture.  Despite  any  other 
provision,  the  Recipient  agrees  that  any 
products  embodying  subject  inventions 
or  produced  through  the  use  of  subject 
inventions  shall  be  manufactured 
substantially  in  the  United  States.  The 
intent  of  this  provision  is  to  support 
manufacturing  jobs  in  the  United  States 
regardless  of  the  status  of  the  Recipient 
as  a  domestic  or  foreign  controlled 
company.  However,  in  individual  cases, 
the  requirement  to  manufacture 
substantially  in  the  United  States,  may 
be  waived  by  the^ssociate 
Administrator  for  Procurement  (Code 
HS)  upon  a  showing  by  the  Recipient 
that  under  the  circumstances  domestic 
manufacture  is  not  commercially 
feasible. 

(g)  Space  Act  Agreements.  Invention 
and  patent  rights  in  cooperative 
agreements  must  comply  with  statutory 
and  regulatory  provisions.  Where 
circumstances  permit,  a  Space  Act 
Agreement  is  available  as  an  alternative 
instrument  which  can  be  more  flexible 
in  the  area  of  invention  and  patent 
rights. 

(h)  Data  Rights.  Data  rights  provisions 
can  and  should  be  tailored  to  best 
achieve  the  needs  and  objectives  of  the 
respective  parties  concerned. 

(1)  The  data  rights  clause  at 

§  1274.905  assumes  a  substantially 
equal  cost  sharing  relationship  where 
collaborative  research,  experimental, 
developmental,  engineering, 
demonstration,  or  design  activities  are 
to  be  carried  out,  such  that  it  is  likely 
that  "proprietary"  information  will  be 
developed  and/or  exchanged  under  the 
agreement.  If  cost  sharing  is  unequal  or 
no  extensive  research,  experimental, 
developmental,  engineering, 
demonstration,  or  design  activities  are 
likely,  a  different  set  of  clauses  may  be 
appropriate. 

(2)  The  primary  question  that  must  be 
answered  when  developing  data  clauses 
is  what  does  each  party  need  or  intend 
to  do  with  the  data  developed  under  the 
agreement.  Accordingly,  the  data  rights 
clauses  may  be  tailored  to  fit  the 
circumstances.  Where  conflicting  goals 


of  the  parties  result  in  incompatible  data 
provisions,  grant  officers  for  the 
Government  must  recognize  that  private 
companies  entering  into  cooperative 
agreements  bring  resources  to  that 
relationship  and  must  be  allowed  to 
reap  an  appropriate  benefit  for  the 
expenditure  of  those  resources. 
However,  since  serving  a  public  purpose 
is  a  major  objective  of  a  cooperative 
agreement,  care  must  be  exercised  to 
ensure  the  Recipient  is  not  established 
as  a  long  term  sole  source  supplier  of  an 
item  or  service  and  is  not  in  a  position 
to  take  unfair  advantage  of  the  results  of 
the  cooperative  agreement.  Therefore,  a 
reasonable  time  period  (two  to  seven- 
years  depending  on  the  technology) 
should  he  established  after  which  the 
data  rights  will  be  made  public. 

(3)  Data  can  be  generated  from 
different  sources  and  can  have  various 
restrictions  placed  on  its  dissemination. 
Recipient  data  furnished  to  NASA  can 
exist  prior  to,  or  be  produced  outside  of, 
the  agreement  or  be  produced  under  the 
agreement.  NASA  can  also  produce  data 
in  carrying  out  its  responsibilities  under 
the  agreement.  Each  of  these  areas  need 
to  be  covered. 

(4)  For  data,  including  software,  first 
produced  by  the  Recipient  under  the 
agreement,  the  Recipient  may  assert 
copyright.  Data  exchanged  with  a  notice 
showing  that  the  data  is  protected  by 
copyright  must  include  appropriate 
licenses  in  order  for  NASA  to  use  the 
data  as  needed. 

(5)  Recognizing  that  the  dissemination 
of  the  results  of  NASA's  activities  is  a 
primary  objective  of  a  coop)erative 
agreement,  the  parties  should 
specifically  delineate  what  results  will 
be  published  and  under  what 
conditions.  This  should  be  set  forth  in 
the  clause  of  the  cooperative  agreement 
entitled  "Publication  and  Reports."  Any 
such  agreement  on  the  publication  of 
results  should  be  stated  to  take 
precedence  over  any  other  clause  in  the 
cooperative  agreement. 

(6)  In  accordance  with  section  303(bj 
of  the  Space  Act,  any  data  first 
produced  by  NASA  under  the 
agreement  which  embodies  trade  secrets 
or  financial  information  that  would  be 
privileged  or  confidential  if  it  had  been 
obtained  from  a  private  participant,  will 
be  marked  with  an  appropriate  legend 
and  maintained  in  confidence  for  an 
agreed  to  period  of  up  to  five  years  (the 
maximum  allowed  by  law).  This  does 
not  apply  to  data  other  than  that  for 
which  there  has  been  agreement 
regarding  publication  or  distribution. 
Also,  NASA  itself  may  use  the  marked 
data  (under  suitable  protective 
conditions)  for  agreed-to  purposes. 
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§1274.204    Evaluation  and  selection. 

(a)  A  single  technical  evaluation 
factor  is  typically  used  for  CANs.  That 
evaluation  factor  may  be  one  of  the 
following:  providing  research  and 
development  or  technology  transfer, 
enhancing  U.S.  competitiveness,  or 
developing  a  capability  among  U.S. 
firms.  Award  to  foreign  firms  is  not 
precluded  if  the  evaluation  factor  is 
satisfied.  Subfactors  could  include  such 
things  as  fostering  U.S.  leadership, 
potential  to  advance  technologies 
anticipated  to  enhance  U.S. 
competitiveness,  timeliness  of  proposed 
accomplishments,  private  sector 
commitment  to  commercialization, 
identification  of  specific  potential 
commercial  markets,  appropriateness  of 
business  risk,  potential  for  broad  impact 
on  the  U.S.  technology  and  knowledge 
base,  level  of  commitment  (contribution 
of  private  resources  to  the  project), 
appropriateness  of  team  member 
participation  and  relationships, 
appropriateness  of  management 
planning,  relevant  experience, 
qualifications  and  depth  of  management 
and  technical  staff,  quality  and 
appropriateness  of  resources  committed 
to  the  project,  performance  bench 
marks,  technical  approach,  business 
approach/resource  sharing,  past 
performance,  the  articles  of 
collaboration,  etc. 

(b)  Technical  evaluation. 

(1)  The  technical  officer  will  evaluate 
proposals  in  accordance  with  the 
criteria  in  the  CAN.  Proposals  selected 
for  award  will  be  supported  by 
documentation  as  described  in 
paragraph  (c)(1)  of  this  section.  When 
evaluation  results  in  a  proposal  not 
being  selected,  the  proposer  will  be 
notified  in  accordance  with  the  CAN. 

(2)  The  technical  evaluation  of 
proposals  may  include  peer  reviews. 
Since  the  business  sense  of  a 
cooperative  agreement  proposal  is 
critical  to  its  success,  NASA  should 
reserve  the  right  to  utilize  appropriate 
outside  evaluators  to  assist  in  the 
evaluation  of  such  proposal  elements  as 
the  business  base  projections,  the 
market  for  proposed  products,  and/or 
the  impact  of  anticipated  product  price 
reductions.  The  use  of  outside 
evaluators  shall  be  approved  in 
accordance  with  48  CFR  (NFS) 
1815.413-2(c)(2).  It  is  strongly 
recommended  that  a  numerical  scoring 
system  be  established  to  rank  proposals. 

(3)  Unsolicited  proposals.  Evaluation 
of  unsolicited  proposals  must  consider 
whether:  the  subject  of  the  proposal  is 
available  to  NASA  from  another  source 
without  restriction;  the  proposal  closely 
resembles  a  pending  competitive 
acquisition;  and  the  research  proposed 


demonstrates  an  innovative  and  unique 
method,  approach,  or  concept. 
Organizations  submitting  unaccepted 
proposals  will  be  notified  in  writing. 

(c)  Documentation  requirements.  For 
proposals  selected  for  award,  the 
technical  officer  will  prepare  and 
furnish  to  the  grant  officer  the  following 
documentation: 

(1)  For  a  competitively  selected 
proposal,  a  signed  selection  statement 
and  technical  evaluation  based  on  the 
evaluation  criteria  stated  in  the 
solicitation. 

(2)  For  an  unsolicited  proposal,  a 
justification  for  acceptance  of  an 
unsolicited  proposal  (JAUP)  prepared  by 
the  cognizant  technical  office.  The  JAUP 
shall  be  submitted  for  the  approval  of 
the  grant  officer  after  review  and 
concurrence  at  a  level  above  the 
technical  officer.  The  evaluator  shall 
consider  the  following  factors,  in 
addition  to  any  others  appropriate  for 
the  particular  proposal: 

(i)  Unique  and  innovative  methods, 
approaches  or  concepts  demonstrated 
by  the  proposal. 

(ii)  Overall  scientific  or  technical 
merits  of  the  proposal. 

(iii)  The  offeror's  capabilities,  related 
experience,  facilities,  techniques,  or 
unique  combinations  of  these  which  are 
integral  factors  for  achieving  the 
proposal  objectives. 

(iv)  The  qualifications,  capabilities, 
and  experience  of  the  proposed  key 
personnel  who  are  critical  in  achieving 
the  proposal  objectives. 

(v)  Current,  open  solicitations  under 
which  the  unsolicited  proposal  could  be 
evaluated. 

(d)  Cost  evaluation. 

(1)  The  grant  officer  and  technical 
team  will  determine  whether  the  overall 
proposed  cost  of  the  project  is 
reasonable  and  that  the  Recipient's 
contribution  is  valid,  verifiable,  and 
available.  Commitments  should  be 
obtained  and  verified  to  the  extent 
practical  from  the  offeror  or  members  of 
the  consortia  that  the  proposed 
contributions  can  and  will  be  made  as 
specified  in  the  proposal  or  statement  of 
work. 

(i)  If  the  Recipient's  verified  share  on 
a  cooperative  agreement  equals  or 
exceeds  50%  of  the  total  cost  of  the 
agreement  and  the  total  value  of  the 
agreement  is  less  than  $5  million,  the 
cost  evaluation  of  the  offeror's  proposal 
should  focus  on  the  overall 
reasonableness  and  timing  of  the 
proposer's  contribution.  Cost  and 
pricing  data  should  not  normally  be 
required. 

(ii)  If  the  Recipient's  share  is 
projected  to  be  less  than  50%  or  the 
total  value  of  the  agreement  is  more 


than  $5  million,  a  more  in-depth 
analysis  of  the  proposed  costs  should  be 
undertaken.  Cost  and  pricing  data 
should  be  required  although 
certification  is  not  required.  An  analysis 
consistent  with  48  CFR  (FAR)  15.805-3 
through  15.805-5  should  be  performed. 

(e)  If  the  cooperative  agreement  is  to 
be  awarded  to  a  consortium,  a 
completed,  formally  executed  Articles 
of  Collaboration  is  required  prior  to 
award. 

(0  Printing,  binding,  and  duplicating. 
Proposals  for  effort  which  involve 
printing,  binding,  and  duplicating  in 
excess  of  25,000  pages  are  subject  to  the 
regulations  of  the  Congressional  Joint 
Committee  on  Printing.  The  technical 
office  will  refer  such  proposals  to  the 
Installation  Central  Printing 
Management  Officer  (ICPMO)  to  ensure 
compliance  with  NMI  1490.1.  The  grant 
officer  will  be  advised  in  writing  of  the 
results  of  the  ICPMO  review. 

S  1274.205    Award  procedures. 

(a)  General.  Multiple  year  cooperative 
agreements  are  encouraged,  but 
normally  they  should  not  extend 
beyond  two  years. 

(b)  Award  above  proposed  amount. 
Awards  of  cooperative  agreements  in 
response  to  competitive  solicitations 
will  not  result  in  providing  more  NASA 
funds  or  resources  than  was  anticipated 
in  the  Recipient's  proposal.  If  additional 
funds  or  resources  are  deemed 
necessary,  they  will  be  provided  by  the 
Recipient  and  the  Government  cost 
share  will  be  adjusted  downward. 

(c)  Changes  to  cooperative 
agreements.  Cost  growth  or  in-scope 
changes  shall  not  increase  the  amount  of 
NASA's  contribution.  Additional  costs 
which  arise  during  the  performance  of 
the  cooperative  agreement  are  the 
responsibility  of  the  Recipient.  Funding 
for  work  required  beyond  the  scope  of 
the  cooperative  agreement  must  be 
sought  through  the  submission  of  a 
proposal  which  will  be  treated  as  an 
unsolicited  proposal. 

(d)  Bilateral  award.  Ail  cooperative 
agreements  awarded  under  this 
regulation  will  be  awarded  on  a  bilateral 
basis. 

(e)  Certifications  and  representations. 
(1)  Unless  prohibited  by  statute  or 
codified  regulation.  Recipients  will  be 
encouraged  to  submit  certifications  and 
representations  required  by  statute, 
executive  order,  or  regulation  on  an 
annual  basis,  if  the  Recipients  have 
ongoing  and  continuing  relationships 
with  the  agency.  Annual  certifications 
and  representations  shall  be  signed  by 
responsible  officials  with  the  authority 
to  ensure  Recipients'  compliance  with 
the  pertinent  requirements. 
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(2)  Civil  rights  requirements — 
nondiscrimination  in  certain  Federally- 
funded  programs.  Recipients  must 
furnish  assurances  of  compliance  with 
civil  rights  statutes  specified  in  14  CFR 
parts  1250  through  1252.  Such 
assurances  are  not  required  for  each 
cooperative  agreement,  if  they  have 
previously  been  furnished  and  remain 
current  and  accurate.  Certifications  to 
NASA  are  normally  made  on  NASA 
Form  1206.  which  may  be  obtained  from 
the  grant  officer.  Upon  acceptance,  the 
grant  officer  will  forward  assurances  to 
the  NASA  Office  of  Equal  Opportunity 
Programs  for  recording  and  retention 
pxirposes. 

(3)  NASA  coof)erative  agreements  are 
subject  to  the  provisions  of  14  CFR  part 
1265,  Govemmentwide  Debarment  and 
Suspension  (Nonprocurement)  and 
Govemmentwide  requirements  for  Drug- 
Free  Workplace  (Grants),  unless 
excepted  by  §§  1265.110  1265.610. 

(4)  Lobbying  Certification.  A  Lobbying 
Certification  in  accordance  with  14  CFR 
part  1271  will  be  obtained  prior  to 
award. 

(f)  Indemnification  under  Pub.  L.  85- 
804  is  not  authorized  for  cooperative 
agreements. 

§  1 274.206    Document  format  end 
numbering. 

(a)  Formats.  Grant  officers  are 
authorized  to  use  the  format  in  Exhibit 
A  of  Appendix  C  to  this  part  1274  for 
the  award  of  all  cooperative  agreements. 
Computer-generated  versions  and 
omission  of  inapplicable  items  are 
allowed. 

(b)  Cooperative  agreement  numbering. 
The  identification  numbering  system  for 
all  cooperative  agreements  shall 
conform  to  48  CFR  (NFS)  1804.7102-3, 
except  that  a  NCC  prefix  will  be  used  in 
lieu  of  the  NAS  prefix. 

§  1274.207    Distribution  of  cooperative 
agreements. 

Copies  of  cooperative  agreements  and 
modifications  will  be  provided  to; 
Payment  office,  technical  officer, 
administrative  grant  officer  when 
delegation  has  been  made.  NASA  Center 
for  Aerospace  Information  (CASI).  Attn: 
Document  Processing  Subpart,  800 
Elkridge  Landing  Road,  Linthicum 
Heights,  Maryland  21090-2934.  and  any 
other  appropriate  recipient.  Copies  of 
the  statement  of  work,  contained  in  the 
Recipient's  proposal  and  accepted  by 
NASA,  will  be  provided  to  the 
administrative  grant  officer  and  CASI. 
The  cooperative  agreement  file  will 
contain  a  record  of  the  addresses  for 
distributing  agreements  and 
supplements. 


Subpart  C — Administration 

§  1 274.301    Delegation  of  admin  Istration. 

Normally,  cooperative  agreements 
will  be  administered  by  the  awarding 
activity. 

§  1274.302    Transfers,  novations,  and 
change  of  name  agreements. 

(a)  Transfer  of  cooperative 
agreements.  Novation  is  the  only  means 
by  which  a  cooperative  agreement  may 
be  transferred  from  one  Recipient  to 
another. 

(b)  Novation  and  change  of  name.  All 
novation  agreements  and  change  of 
name  agreements  of  the  Recipient,  prior 
to  execution,  shall  be  reviewed  by 
NASA  legal  counsel  for  legal  sufficiency 
prior  to  approval. 

Subpart  D — Government  Property 

f  1274.401    Qovemment  property. 

The  accomplishment  of  a  cooperative 
agreement  may  require  the  purchase  of 
equipment  for  a  wide  range  of  purposes. 
If  this  equipment  is  purchased  with 
Government  funds,  i.e.,  as  pwrt  of  the 
Government  contribution  to  the 
cooperative  agreement,  it  becomes 
Government  property  and  must  be 
disposed  of  in  accordance  with  48  CFR 
(FAR)  Part  45  at  the  conclusion  of  the 
cooperative  agreement.  In  some  cases, 
this  may  meet  the  needs  of  the  parties. 
If,  however,  the  Recipient  may  need  the 
equipment  to  continue  commercial 
efforts  following  the  cooperative 
agreement,  it  should  be  purchased  by 
the  Recipient  and  included  as  an  in- 
kind  contribution  of  the  Recipient.  In 
this  way,  it  is  not  procured,  not  even  in 
part,  with  Government  funds  and  the 
Government  acquires  no  ownership 
interest.  Procurement  by  the  Recipient 
may  be  before  or  during  the 
performance  of  the  cooperative 
agreement. 

Subpart  E— Procurement  Standards 

§1274.501     Subcontracts. 

All  contracts,  including  small 
purchases,  awarded  by  Recipients  and 
their  contractors. shall  contain  the 
procurement  provisions  of  Appendix  A 
to  this  part,  as  applicable. 

Subpart  F — Reports  and  Records 

§  1274.601     Retention  and  access 
requirements  for  records. 

(a)  This  Subpart  sets  forth 
requirements  for  record  retention  and 
access  to  records  for  awards  to 
Recipients. 

(b)  Financial  records,  supporting 
documents,  statistical  records,  and  all 
other  records  pertinent  to  an  award 


shall  be  retained  for  a  period  of  three 
years  fit}m  the  date  of  submission  of  the 
final  invoice.  The  only  exceptions  are 
the  following: 

(1)  If  any  litigation,  claim,  or  audit  is 
started  before  die  expiration  of  the  3- 
year  period,  the  records  shall  be 
retained  until  all  litigation,  claims  or 
audit  findings  involving  the  records 
have  been  resolved  and  final  action 
taken. 

(2)  Records  for  real  property  and 
equipment  acquired  with  Federal  funds 
shall  be  retained  for  3  years  after  final 
disposition. 

(3)  When  records  are  transferred  to  or 
maintained  by  NASA,  the  3-year 
retention  requirement  is  not  applicable 
to  the  Recipient. 

(4)  Indirect  cost  rate  proposals,  cost 
allocations  plans,  etc.  as  specified  in 
paragraph  (g)  of  this  section. 

(c)  Copies  of  original  records  may  be 
substituted  for  the  original  records  if 
authorized  by  NASA. 

(d)  NASA  shall  request  transfer  of 
certain  records  to  its  custody  from 
Recipients  when  it  determines  that  the 
records  possess  long  term  retention 
value.  However,  in  order  to  avoid 
duplicate  record  keeping,  NASA  may 
maike  arrangements  for  Recipients  to 
retain  any  records  that  are  continuously 
needed  for  joint  use. 

(e)  NASA,  the  Inspector  General, 
Comptroller  General  of  the  United 
States,  or  any  of  their  duly  authorized 
representatives,  have  the  right  of  timely 
and  unrestricted  access  to  any  books, 
documents,  papers,  or  other  records  of 
Recipients  that  are  pertinent  to  the 
awards,  in  order  to  make  audits, 
examinations,  excerpts,  transcripts  and 
copies  of  such  documents.  This  right 
also  includes  timely  and  reasonable 
access  to  a  Recipient's  personnel  for  the 
purpose  of  interview  and  discussion 
related  to  such  documents.  The  rights  of 
access  in  this  paragraph  are  not  limited 
to  the  required  retention  period,  but 
shall  last  as  long  as  records  are  retained. 

(fl  Unless  required  by  statute,  NASA 
shall  not  place  restrictions  on 
Recipients  that  limit  public  access  to  the 
records  of  Recipients  that  are  pertinent 
to  an  award,  except  when  NASA  can 
demonstrate  that  such  records  shall  be 
kept  confidential  and  would  have  been 
exempted  from  disclosure  pursuant  to 
the  Freedom  of  Information  Act  (5 
U.S.C.  552)  if  the  records  had  belonged 
to  NASA. 

(g)  Indirect  cost  rate  proposals,  cost 
allocations  plans,  etc.  "This  paragraph 
applies  to  the^'ollowing  types  of 
documents,  and  their  supporting 
records:  indirect  cost  rate  computations 
or  proposals,  cost  allocation  plans,  and 
any  similar  accounting  computations  of 
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the  rate  at  which  a  particular  group  of 
costs  is  chargeable  (such  as  computer 
usage  chargeback  rates  or  composite 
fringe  benefit  rates). 

(1)  If  submitted  for  negotiation.  If  the 
Recipient  submits  to  NASA  or  the 
subrecipient  submits  to  the  Recipient 
the  proposal,  plan,  or  other  computation 
to  form  the  basis  for  negotiation  of  the 
rate,  then  the  3-year  retention  period  for 
its  supporting  records  starts  on  the  date 
of  such  submission. 

(2)  If  not  submitted  for  negotiation.  If 
the  Recipient  is  not  required  to  submit 
to  NASA  or  the  subrecipient  is  not 
required  to  submit  to  the  Recipient  the 
proposal,  plan,  or  other  computation  for 
negotiation  purposes,  then  the  3-year 
retention  period  for  the  proposal,  plan, 
or  other  computation  and  its  supporting 
records  starts  at  the  end  of  the  fiscal 
year  (or  other  accounting  period) 
covered  by  the  proposal,  plan,  or  other 
computation. 

Subpart  G — Suspension  or  Revocation 

§  1274.701    Suspension  or  revocation. 

A  cooperative  agreement  provides 
both  NASA  and  the  Recipient  the  ability 
to  revoke  the  agreement  if  it  is  in  their 
best  interests  to  do  so.  For  example, 
NASA  may  revoke  the  agreement  if  the 
Recipient  is  not  making  anticipated 
technical  progress  or  if  the  Recipient 
materially  fails  to  comply  with  the 
terms  of  the  agreement.  Similarly,  the 
Recipient  may  revoke  the  agreement  if 
technical  progress  is  not  being  made,  if 
the  firms  are  shifting  their  technical 
emphasis,  or  if  other  technological 
advances  have  made  the  effort  obsolete. 
NASA  may  also  suspend  the 
cooperative  agreement  for  a  short  period 
of  time  if  an  assessment  needs  to  be 
made  as  to  whether  the  agreement 
should  be  revoked  or  not. 

Subpart  H — After-the-Award 
Requirements 

§1274.801     Purpose. 

Sections  1274.802  and  1274.803 
contain  closeout  procedures  and  other 
procedures  for  subsequent 
disallowances  and  adjustments. 

§  1 274.802    Closeout  procedures. 

(a)  Recipients  shall  submit,  within  90 
calendar  days  after  the  date  of 
completion  of  the  cooperative 
agreement,  all  financial,  performance, 
and  other  reports  as  required  by  the 
terms  and  conditions  of  the  award. 
Extensions  may  be  approved  when 
requested  by  the  Recipient. 

(b)  The  Recipient  shall  account  for 
any  real  and  personal  property  acquired 
with  Federal  funds  or  received  from  the 


Federal  Government  in  accordance  with 
Subpart  D  of  this  part. 

§  1 274.803    Subsequent  adjustments  and 
continuing  responsibilities. 

The  closeout  of  an  award  does  not 
affect  any  of  the  following: 

(a)  Audit  requirements  in  §  1274.933. 

(b)  Property  management 
requirements  in  subpart  D  of  this  part. 

(c)  Records  retention  as  required  in 
§1274.601. 

Subpart  I — Other  Provisions  and 
Special  Conditions 

§  1274.901    Other  provisions  and  special 
conditions. 

The  provisions  set  forth  in  this 
subpart  are  to  be  incorporated  in  and 
made  a  part  of  all  cooperative 
agreements.  The  provisions  at 
§§  1274.902  through  1274.909  are  to  be 
incorporated  in  full  text  substantially  as 
stated  in  this  regulation.  The  provisions 
at  §§  1274.910  through  1274.933  will  be 
incorporated  by  reference  in  an 
enclosure  to  each  cooperative  agreement 
(see  Exhibit  A  as  listed  in  Appendix  C 
to  this  part).  For  inclusion  of  provisions 
in  subcontracts,  see  Subpart  E — 
Procurement  Standards  of  this  part. 

§1274.902    Purpose  (XXX  1995) 

The  purpose  of  this  cooperative 
agreement  is  to  conduct  a  shared 
resource  project  that  will  lead  to 

.  This  cooperative 

agreement  will  advance  the  technology 
developments  and  research  which  have 

been  performed  on .  The 

specific  objective  is  to . 

This  work  will  culminate  in 


Responsibility 


§  1 274.903    Responsibilities  (XXX  1 995). 

(a)  This  cooperative  agreement  will 
include  substantial  NASA  participation 
during  performance  of  the  effort.  NASA 
and  the  Recipient  agree  to  the  following 
Responsibilities,  a  statement  of 
cooperative  interactions  to  occur  during 
the  performance  of  this  effort.  NASA 
and  the  Recipient  shall  exert  all 
reasonable  efforts  to  fulfill  the 
responsibilities  stated  below. 

(b)  NASA  Responsibilities.  Since 
NASA  contractors  may  obtain  certain 
intellectual  property  rights  arising  from 
work  for  NASA  in  support  of  this 
agreement,  NASA  will  inform  Recipient 
whenever  NASA  intends  to  use  NASA 
contractors  to  perform  technical 
engineering  services  in  support  of  this 
agreement.  The  following 
responsibilities  are  hereby  set  forth  with 
anticipated  start  and  ending  dates,  as 
appropriate: 


Start 


End 


(c)  Recipient  Responsibilities.  The 
Recipient  shall  be  responsible  for 
particular  aspects  of  project 
performance  as  set  forth  in  the  technical 

proposal  dated .  attached 

hereto  (or  Statement  of  Work  dated 

,  attached  hereto.)  The 

following  responsibilities  are  hereby  set 
forth  with  anticipated  start  and  ending 
dates,  as  appropriate: 


Responsitxiity 


Start 


End 


§1274.904    Resource  Sharing 
Requirements  (XXX  1995). 

(a)  NASA  and  the  Recipient  will  share 
in  providing  the  resources  necessary  to 
perform  the  agreement.  NASA  funding 
and  non-cash  contributions  (personnel, 
equipment,  facilities,  etc.)  and  the  dollar 
value  of  the  Recipient's  cash  and/or  in- 
kind  contribution  will  be  on  a 

(NASA)- (Recipient)  basis. 

Criteria  and  procedures  for  the 
allowability  and  allocability  of  cash  and 
in-kind  contributions  shall  be  governed 
by  Section  23,  "Cost  Sharing  or 
Matching,"  of  the  Attachment  to  OMB 
Circular  A-110  (58  FR  62992,  November 
29,  1993).  The  "applicable  federal  cost 
principles"  cited  in  OMB  Circular  A- 
110  are  48  CFR  (FAR)  Part  31,  entitled 
"Contract  Cost  Principles  and 
Procedures." 

(b)  The  Recipient's  share  shall  not  be 
charged  to  the  Government  under  this 
agreement  or  under  any  other  contract, 
grant,  or  cooperative  agreement,  except 
that  the  Recipient's  contribution  may  be 
considered  as  allowable  IR&D  costs 
pursuant  to  48  CFR  (NFS)  1831.205-18. 

§  1 274.905    Rights  in  Data  pCXX  1 995) 

(a)  Definitions. 

Data  means  recorded  information, 
regardless  of  form,  the  media  on  which 
it  may  be  recorded,  or  the  method  of 
recording.  The  term  includes,  but  is  not 
limited  to,  data  of  a  scientific  or 
technical  nature,  computer  software  and 
documentation  thereof,  and  data 
comprising  commercial  and  financial 
information. 

(b)  Data  Categories. 

(1)  Genera/:  Data  exchanged  between 
NASA  and  Recipient  under  this 
cooperative  agreement  will  be 
exchanged  without  restriction  as  to  its 
disclosure,  use  or  duplication  except  as 
otherwise  provided  below  in  this 
provision. 
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(2)  Civil  rights  requirements — 
nondiscrimination  in  certain  Federally- 
funded  programs.  Recipients  must 
furnish  assurances  of  compliance  with 
civil  Tights  statutes  specified  in  14  CFR 
parts  1250  through  1252.  Such 
assurances  are  not  required  for  each 
cooperative  agreement,  if  they  have 
previously  been  furnished  and  remain 
current  and  accurate.  Certifications  to 
NASA  are  normally  made  on  NASA 
Form  1206,  which  may  be  obtained  from 
the  grant  officer.  Upon  acceptance,  the 
grant  officer  will  forward  assurances  to 
the  NASA  Office  of  Equal  Opportunity 
Programs  for  recording  and  retention 
purposes. 

(3)  NASA  cooperative  agreements  are 
subject  to  the  provisions  of  14  CFR  part 
1265,  Govemmentwide  Debarment  and 
Suspension  (Nonprociirement)  and 
Govemmentwide  requirements  for  Drug- 
Free  Workplace  (Grants),  unless 
excepted  by  §§1265.110  1265.610. 

(4)  Lobbying  Certification.  A  Lobbying 
Certification  in  accordance  with  14  CFR 
part  1271  will  be  obtained  prior  to 
award. 

(f)  Indemnification  under  Pub.  L.  85- 
804  is  not  authorized  for  cooperative 
agreements. 

§  1 274.206    Document  foimat  and 
numbering. 

(a)  Formats.  Grant  officers  are 
authorized  to  use  the  format  in  Exhibit 
A  of  Appendix  C  to  this  part  1274  for 
the  award  of  all  cooperative  agreements. 
Computer-generated  versions  and 
omission  of  inapplicable  items  are 
allowed. 

(b)  Cooperative  agreement  numbering. 
The  identification  numbering  system  for 
all  cooperative  agreements  shall 
conform  to  48  CFR  (NFS)  1804.7102-3. 
except  that  a  NCC  prefix  will  be  used  in 
lieu  of  the  NAS  prefix. 

§  1274.207    Distribution  of  cooperative 
agreements. 

Copies  of  cooperative  agreements  and 
modifications  will  be  provided  to: 
Payment  office,  technical  officer, 
administrative  grant  officer  when 
delegation  has  been  made,  NASA  Center 
for  Aerospace  Information  (CASI),  Attn: 
Document  Processing  Subpart,  800 
Elkridge  Landing  Road,  Linthicum 
Heights,  Maryland  21090-2934,  and  any 
other  appropriate  recipient.  Copies  of 
the  statement  of  work,  contained  in  the 
Recipient's  proposal  and  accepted  by 
NASA,  will  be  provided  to  the 
administrative  grant  officer  and  CASI. 
The  cooperative  agreement  file  will 
contain  a  record  of  the  addresses  for 
distributing  agreements  and 
supplements. 


Subpart  C — Administration 

§  1 274.301    Delegation  of  administration. 

Normally,  cooperative  agreements 
will  be  administered  by  the  awarding 
activity. 

1 1274.302    Transfers,  novations,  and 
Chang*  of  name  agreements. 

(a)  Transfer  of  cooperative 
agreements.  Novation  is  the  only  means 
by  which  a  cooperative  agreement  may 
be  transferred  from  one  Recipient  to 
another. 

(b)  Novation  and  change  of  name.  Ail 
novation  agreements  and  change  of 
name  agreements  of  the  Recipient,  prior 
to  execution,  shall  be  reviewed  by 
NASA  legal  counsel  for  legal  sufficiency 
prior  to  approval. 

Subpart  D — Government  Property 

§1274.401     Government  property. 

The  accomplishment  of  a  cooperative 
agreement  may  require  the  purchase  of 
equipment  for  a  wide  range  of  purposes. 
If  this  equipment  is  purchased  with 
Government  funds,  i.e.,  as  part  of  the 
Government  contribution  to  the 
cooperative  agreement,  it  becomes 
Government  property  and  must  be 
disposed  of  in  accordance  with  48  CFR 
(FAR)  Part  45  at  the  conclusion  of  the 
cooperative  agreement.  In  some  cases, 
this  may  meet  the  needs  of  the  parties. 
If,  however,  the  Recipient  may  need  the 
equipment  to  continue  commercial 
efforts  following  the  cooperative 
agreement,  it  should  be  purchased  by 
the  Recipient  and  included  as  an  in- 
kind  contribution  of  the  Recipient.  In 
this  way,  it  is  not  procured,  not  even  in 
part,  with  Government  funds  and  the 
Government  acquires  no  ownership 
interest.  Procurement  by  the  Recipient 
may  be  before  or  during  the 
performance  of  the  cooperative 
agreement. 

Subpart  E^^ocurement  Standards 

§  1274.501     Subcontracts. 

All  contracts,  including  small 
purchases,  awarded  by  Recipients  and 
their  contractors,  shall  contain  the 
procurement  provisions  of  Appendix  A 
to  this  part,  as  applicable. 

Subpart  F — Reports  and  Records 

§  1274.601    Retention  and  access 
requirements  for  records. 

(a)  This  Subpart  sets  forth 
requirements  for  record  retention  and 
access  to  records  for  awards  to 
Recipients. 

(b)  Financial  records,  supporting 
documents,  statistical  records,  and  all 
other  records  pertinent  to  an  award 


shall  be  retained  for  a  period  of  three 
years  from  the  date  of  submission  of  the 
final  invoice.  The  only  exceptions  are 
the  following: 

(1)  If  any  litigation,  claim,  or  audit  is 
started  before  the  expiration  of  the  3- 
year  period,  the  records  shall  be 
retained  until  all  Utigation,  claims  or 
audit  findings  involving  the  records 
have  been  resolved  and  final  action 
taken. 

(2)  Records  for  real  property  and 
equipment  acquired  with  Federal  funds 
shall  be  retained  for  3  years  after  final 
disposition. 

(3)  When  records  are  transferred  to  or 
maintained  by  NASA,  the  3-year 
retention  requirement  is  not  applicable 
to  the  Recipient. 

(4)  Indirect  cost  rate  proposals,  cost 
allocations  plans,  etc.  as  specified  in 
paragraph  (g)  of  this  section. 

(c)  Copies  of  original  records  may  be 
substituted  for  the  original  records  if 
authorized  by  NASA. 

(d)  NASA  shall  request  transfer  of 
certain  records  to  its  custody  from 
Recipients  when  it  determines  that  the 
records  possess  long  term  retention 
value.  However,  in  order  to  avoid 
duplicate  record  keeping,  NASA  may 
make  arrangements  for  Recipients  to 
retain  any  records  that  are  continuously 
needed  for  joint  use. 

(e)  NASA,  the  Inspector  General, 
Comptroller  General  of  the  United 
States,  or  any  of  their  duly  authorized 
representatives,  have  the  right  of  timely 
and  unrestricted  access  to  any  books, 
documents,  papers,  or  other  records  of 
Recipients  that  are  pertinent  to  the 
awards,  in  order  to  make  audits, 
examinations,  excerpts,  transcripts  and 
copies  of  such  documents.  This  right 
also  includes  timely  and  reasonable 
access  to  a  Recipient's  personnel  for  the 
purpose  of  interview  and  discussion 
related  to  such  documents.  The  rights  of 
access  in  this  paragraph  are  not  limited 
to  the  required  retention  period,  but 
shall  last  as  long  as  records  are  retained. 

(f)  Unless  required  by  statute,  NASA 
shall  not  place  restrictions  on 
Recipients  that  limit  public  access  to  the 
records  of  Recipients  that  are  pertinent 
to  an  award,  except  when  NASA  can 
demonstrate  that  such  records  shall  be 
kept  confidential  and  would  have  been 
exempted  from  disclosure  pursuant  to 
the  Freedom  of  Information  Act  (5 
U.S.C.  552)  if  the  records  had  belonged 
to  NASA. 

(g)  Indirect  cost  rate  proposals,  cost 
allocations  plans,  etc.  This  paragraph 
applies  to  the  following  types  of 
documents,  and  their  supporting 
records:  indirect  cost  rate  computations 
or  proposals,  cost  allocation  plans,  and 
any  similar  accounting  computations  of 
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the  rate  at  which  a  particular  group  of 
costs  is  chargeable  (such  as  computer 
usage  chargeback  rates  or  composite 
fringe  benefit  rates). 

(1)  If  submitted  for  negotiation.  If  the 
Recipient  submits  to  NASA  or  the 
subrecipient  submits  to  the  Recipient 
the  proposal,  plan,  or  other  computation 
to  form  the  basis  for  negotiation  of  the 
rate,  then  the  3-year  retention  period  for 
its  supporting  records  starts  on  the  date 
of  such  submission. 

(2)  If  not  submitted  for  negotiation.  If 
the  Recipient  is  not  required  to  submit 
to  NASA  or  the  subrecipient  is  not 
required  to  submit  to  the  Recipient  the 
proposal,  plan,  or  other  computation  for 
negotiation  purposes,  then  the  3-year 
retention  period  for  the  proposal,  plan, 
or  other  computation  and  its  supporting 
records  starts  at  the  end  of  the  fiscal 
year  (or  other  accounting  period) 
covered  by  the  proposal,  plan,  or  other 
computation. 

Subpart  G — Suspension  or  Revocation 

§  1274.701     Suspension  or  revocation. 

A  cooperative  agreement  provides 
both  NASA  and  the  Recipient  the  ability 
to  revoke  the  agreement  if  it  is  in  their 
best  interests  to  do  so.  For  example, 
NASA  may  revoke  the  agreement  if  the 
Recipient  is  not  making  anticipated 
technical  progress  or  if  the  Recipient 
materially  fails  to  comply  with  the 
terms  of  the  agreement.  Similarly,  the 
Recipient  may  revoke  the  agreement  if 
technical  progress  is  not  being  made,  if 
the  firms  are  shifting  their  technical 
emphasis,  or  if  other  technological 
advances  have  made  the  effort  obsolete. 
NASA  may  also  suspend  the 
cooperative  agreement  for  a  short  period 
of  time  if  an  assessment  needs  to  be 
made  as  to  whether  the  agreement 
should  be  revoked  or  not. 

Subpart  H — After-the-Award 
Requirements 

§1274.801     Purpose. 

Sections  1274.802  and  1274.803 
contain  closeout  procedures  and  other 
procedures  for  subsequent 
disallowances  and  adjustments. 

§  1274.802    Closeout  procedures. 

(a)  Recipients  shall  submit,  within  90 
calendar  days  after  the  date  of 
completion  of  the  cooperative 
agreement,  all  financial,  performance, 
and  other  reports  as  required  by  the 
terms  and  conditions  of  the  award. 
Extensions  may  be  approved  when 
requested  by  the  Recipient. 

(b)  The  Recipient  shall  account  for 
any  real  and  personal  property  acquired 
with  Federal  funds  or  received  from  the 


Federal  Government  in  accordance  with 
Subpart  D  of  this  part. 

§  1 274.803    Subsequent  adjustments  and 
continuing  responsibilities. 

The  closeout  of  an  award  does  not 
affect  any  of  the  following: 

(a)  Audit  requirements  in  §  1274.933. 

(b)  Property  management 
requirements  in  subpart  D  of  this  part. 

(c)  Records  retention  as  required  in 
§1274.601. 

Subpart  I — Other  Provisions  and 
Special  Conditions 

§  1 274.901     Other  provisions  and  special 
conditions. 

The  provisions  set  forth  in  this 
subpart  are  to  be  incorporated  in  and 
made  a  part  of  all  cooperative 
agreements.  The  provisions  at 
§§  1274.902  through  1274.909  are  to  be 
incorporated  in  full  text  substantially  as 
stated  in  this  regulation.  The  provisions 
at  §§  1274.910  through  1274.933  will  be 
incorporated  by  reference  in  an 
enclosure  to  each  cooperative  agreement 
(see  Exhibit  A  as  listed  in  Appendix  C 
to  this  part).  For  inclusion  of  provisions 
in  subcontracts,  see  Subpart  E — 
Procurement  Standards  of  this  part. 

§1274.902    Purpose  (XXX  1995) 

The  purpose  of  this  cooperative 
agreement  is  to  conduct  a  shared 
resource  project  that  will  lead  to 

" .  This  cooperative 

agreement  will  advance  the  technology 
developments  and  research  which  have 

been  performed  on .  The 

specific  objective  is  to . 

This  work  will  culminate  in 


Responsibility 


Start 


End 


§  1 274.903    Responsibilities  (XXX  1 995). 

(a)  This  cooperative  agreement  will 
include  substantial  NASA  participation 
during  performance  of  the  effort.  NASA 
and  the  Recipient  agree  to  the  following 
Responsibilities,  a  statement  of 
cooperative  interactions  to  occur  during 
the  performance  of  this  effort.  NASA 
and  the  Recipient  shall  exert  all 
reasonable  efforts  to  fulfill  the 
responsibilities  stated  below. 

(b)  NASA  Responsibilities.  Since 
NASA  contractors  may  obtain  certain 
intellectual  property  rights  arising  from 
work  for  NASA  in  support  of  this 
agreement,  NASA  will  inform  Recipient 
whenever  NASA  intends  to  use  NASA 
contractors  to  perform  technical 
engineering  services  in  support  of  this 
agreement.  The  following 
responsibilities  are  hereby  set  forth  with 
anticipated  start  and  ending  dates,  as 
appropriate: 


(c)  Recipient  Responsibilities.  The 
Recipient  shall  be  responsible  for 
particular  aspects  of  project 
performance  as  set  forth  in  the  technical 

proposal  dated ,  attached 

hereto  (or  Statement  of  Work  dated 

,  attached  hereto.)  The 

following  responsibilities  are  hereby  set 
forth  with  anticipated  start  and  ending 
dates,  as  appropriate: 


Re.sponsit)ility  Start 


End 


§  1274.904    Resource  Sharing 
Requirements  (XXX  1995). 

(a)  NASA  and  the  Recipient  will  share 
in  providing  the  resources  necessary  to 
perform  the  agreement.  NASA  funding 
and  non-cash  contributions  (personnel, 
equipment,  facilities,  etc.)  and  the  dollar 
value  of  the  Recipient's  cash  and/or  in- 
kind  contribution  will  be  on  a 

(NASA)- (Recipient)  basis. 

Criteria  and  procedures  for  the 
allowability  and  allocability  of  cash  and 
in-kind  contributions  shall  be  governed 
by  Section  23,  "Cost  Sharing  or 
Matching,"  of  the  Attachment  to  OMB 
Circular  A-110  (58  FR  62992,  November 
29,  1993).  The  "appHcable  federal  cost 
principles"  cited  in  OMB  Circular  A- 
110  are  48  CFR  (FAR)  Part  31,  entitled 
"Contract  Cost  Principles  and 
Procedures." 

(b)  The  Recipient's  share  shall  not  be 
charged  to  the  Government  under  this 
agreement  or  under  any  other  contract, 
grant,  or  cooperative  agreement,  except 
that  the  Recipient's  contribution  may  be 
considered  as  allowable  IR&D  costs 
pursuant  to  48  CFR  (NFS)  1831.205-18. 

§  1274.905    Rights  in  Data  (XXX  1995) 

(a)  Definitions. 

Data  means  recorded  information, 
regardless  of  form,  the  media  on  which 
it  may  be  recorded,  or  the  method  of 
recording.  The  term  includes,  but  is  not 
limited  to,  data  of  a  scientific  or 
technical  nature,  computer  software  and 
documentation  thereof,  and  data 
comprising  commercial  and  financial 
information. 

(b)  Data  Categories. 

(1)  General:  Data  exchanged  between 
NASA  and  Recipient  under  this 
cooperative  agreement  will  be 
exchanged  without  restriction  as  to  its 
disclosure,  use  or  duplication  except  as 
otherwise  provided  below  in  this 
provision. 
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(2)  Background  Data:  In  the  event  it 
is  necessary  for  Recipient  to  furnish 
NASA  with  Data  which  existed  prior  to. 
or  produced  outside  of.  this  cooperative 
agreement,  and  such  Data  embodies 
trade  secrets  or  comprises  commercial 
or  financial  information  which  is 
privileged  or  confidential,  and  such 
Data  is  so  identified  with  a  suitable 
notice  or  legend,  the  Data  will  be 
maintained  in  confidence  and  disclosed 
and  used  by  NASA  and  its  contractors 
(under  suitable  protective  conditions) 
only  for  the  purpose  of  carrying  out 
NASA's  responsibilities  under  this 
cooperative  agreement.  Upon 
completion  of  activities  under  this 
agreement,  such  Data  will  be  disposed 
of  as  requested  by  Recipient. 

(3)  Data  first  produced  by  Recipient: 
In  the  event  Data  first  produced  by 
Recipient  in  carrying  out  Recipient's 
responsibihties  under  this  cooperative 
agreement  is  furnished  to  NASA,  and 
Recipient  considers  such  Data  to 
embody  i  ^de  secrets  or  to  comprise 
commercial  or  financial  information 
which  is  privileged  or  confidential,  and 
such  Data  is  so  identified  with  a  suitable 
notice  or  legend,  the  Data  will  be 
maintained  in  confidence  and  disclosed 
and  used  by  ("NASA"  or  "the 
Government,"  as  appropriate]  and  its 
contractors  (under  suitable  protective 
conditions)  only  for  [insert  appropriate 
purpose;  for  example:  experimental; 
evaluation;  research;  development,  etc.] 
by  or  on  behalf  of  ("NASA"  or  "the 
Government"  as  appropriate).  In  order 
that  ("NASA"  or  the  "Government",  as 
appropriate)  and  its  contractors  may 
exercise  the  right  to  use  such  Data  for 
the  purposes  designated  above,  NASA, 
upon  request  to  the  Recipient,  shall 
have  the  right  to  review  and  request 
delivery  of  Data  first  produced  by 
Recipient.  Delivery  shall  be  made 
within  a  time  period  specified  by 
NASA. 

(4)  Data  first  produced  by  NASA:  As 
to  Data  first  produced  by  NASA  in 
carrying  out  NASA's  responsibilities 
under  this  cooperative  agreement  and 
which  Data  would  embody  trade  secrets 
or  would  comprise  commercial  or 
financial  information  that  is  privileged 
or  confidential  if  obtained  from  the 
Recipient,  such  Data  will,  to  the  extent 
permitted  by  law,  be  appropriately 
marked  with  a  notice  or  legend  and 
maintained  in  confidence  for  a  period  of 
(    )  years  [INSERT  A  PERIOD  UP  TO  5 
YEARS)  after  development  of  the 
information,  with  the  express 
understanding  that  during  the  aforesaid 
period  such  Data  may  be  disclosed  and 
used  (under  suitable  protective 
conditions)  by  or  on  behalf  of  the 
Government  for  Government  purposes 


only,  and  thereafter  for  any  purpose 
whatsoever  without  restriction  on 
disclosure  and  use.  Recipient  agrees  not 
to  disclose  such  Data  to  any  third  party 
without  NASA's  written  approval  until 
the  aforementioned  restricted  period 
expires. 

(5)  Copyright.  In  the  event  Data  is 
exchanged  with  a  notice  indicating  the 
Data  is  protected  under  copyright  as  a 
published  copyrighted  work,  or  are 
deposited  for  registration  as  a  pubUshed 
work  in  the  U.S.  Copyright  Office,  the 
following  paid-up  licenses  shall  apply: 

(i)  If  it  is  indicated  on  the  Data  that 
the  Data  existed  prior  to.  or  was 
produced  outside  of,  this  agreement,  the 
receiving  party  and  others  acting  on  its 
behalf,  may  reproduce,  distribute,  and 
prepare  derivative  works  for  the 
purpose  of  carrying  out  the  receiving 
party's  responsibilities  under  this 
cooperative  agreement;  and 

(ii)  If  the  furnished  Data  does  not 
contain  the  indication  of  paragraph 
(b)(5)(i)  of  this  section,  it  will  be 
assumed  that  the  Data  was  first 
produced  under  this  agreement,  and  the 
receiving  party  and  others  acting  on  its 
behalf,  shall  be  granted  a  paid  up, 
nonexclusive,  irrevocable,  world-v\ride 
hcense  for  all  such  Data  to  reproduce, 
distribute  copies  to  the  public,  prepare 
derivative  works,  distribute  copies  to 
the  public,  and  perform  publicly  and 
display  publicly,  by  or  on  behalf  of  the 
receiving  party.  For  Data  that  is 
computer  software,  the  right  to 
distribute  shall  be  limited  to  potential 
users  in  the  United  States.  When  claim 
is  made  to  copyright,  the  Recipient  shall 
affix  the  applicable  copyright  notice  of 
17  U.S.C.  401  or  402  and 
acknowledgment  of  Government 
sponsorship  to  the  data  when  and  if  the 
data  are  delivered  to  the  Government. 

(6)  Oral  and  visual  information.  If 
information  which  the  Recipient 
considers  to  embody  trade  secrets  or  to 
comprise  commercial  or  financial 
information  whifh  is  privileged  or 
confidential  is  disclosed  orally  or 
visually  to  NASA,  such  information 
must  be  reduced  to  tangible,  recorded 
form  (i.e..  converted  into  Data  as 
defined  herein),  identified  and  marked 
with  a  suitable  notice  or  legend,  and 
furnished  to  NASA  within  10  days  after 
such  oral  or  visual  disclosure,  or  NASA 
shall  have  no  duty  to  limit  or  restrict, 
and  shall  not  incur  any  liability  for,  any 
disclosure  and  use  of  such  information. 

(7)  Disclaimer  of  Liability. 
Notwithstanding  the  above.  NASA  shall 
not  be  restricted  in,  nor  incur  any 
liability  for,  the  disclosure  and  use  of: 

(i)  Data  not  identified  with  a  suitable 
notice  or  legend  as  set  in  paragraph 
(b)(2)  of  this  section;  nor 


(ii)  Information  contained  in  any  Data 
for  which  disclosure  and  use  is 
restricted  under  paragraphs  (b)(2)  or  (3) 
of  this  section,  if  such  information  is  or 
becomes  generally  known  without 
breach  of  the  above,  is  known  to  or  is 
generated  by  NASA  independently  of 
carrying  out  responsibilities  under  this 
agreement,  is  rightfully  received  from  a 
third  party  without  restriction,  or  is 
included  in  data  which  Participant  has. 
or  is  required  to  furnish  to  the  U.S. 
Government  without  restriction  on 
disclosure  and  use. 

(c)  Marking  of  Data.  Any  Data 
delivered  under  this  cooperative 
agreement,  by  NASA  or  the  Recipient, 
shall  be  marked  with  a  suitable  notice 
or  legend  indicating  the  data  was 
generated  under  this  cooperative 
agreement. 

(d)  Lower  Tier  Agreements.  The 
Recipient  shall  include  this  provision, 
suitably  modified  to  identify  the  parties, 
in  all  subcontracts  or  lower  tier 
agreements,  regardless  of  tier,  for 
experimental,  developmental,  or 
research  work. 

§  1 274.906    Designation  of  New 
Technology  Representative  and  Patent 
Representative  (XXX  1995). 

(a)  For  purposes  of  administration  of 
the  clause  of  this  cooperative  agreement 
entitled  "PATENT  RIGHTS- 
RETENTION  BY  THE  CONTRACTOR 
(LARGE  BUSINESS)"  or  "PATENT 
RIGHTS— RETENTION  BY  THE 
CONTRACTOR  (SMALL  BUSINESS)" 
the  following  named  representatives  are 
hereby  designated  by  the  Grant  Officer 
to  administer  such  clause: 


Titte 

Office 
code 

Address 

New  Technoiogy 
Representative 
Patent 
Representative 

(b)  Reports  of  reportable  items,  and 
disclosure  of  subject  inventions,  interim 
reports,  final  reports,  utilization  reports, 
and  other  reports  required  by  the  clause, 
as  well  as  any  correspondence  with 
respect  to  such  matters,  should  be 
directed  to  the  New  Technology 
Representative  unless  transmitted  in 
response  to  correspondence  or  request 
from  the  Patent  Representative. 
Inquiries  or  requests  regarding 
disposition  of  rights,  election  of  rights, 
or  related  matters  should  be  directed  to 
the  Patent  Representative.  This  clause 
shall  be  included  in  any  subcontract 
hereunder  requiring  "PATENT 
RIGHTS— RETENTION  BY  THE 
CONTRACTOR  (LARGE  BUSINESS)" 
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clause  or  "PATENT  RIGHTS- 
RETENTION  BY  THE  CONTRACTOR 
(SMALL  BUSINESS)"  clause,  unless 
otherwise  authorized  or  directed  by  the 
Grant  Officer.  The  respective 
responsibilities  and  authorities  of  the 
above-named  representatives  are  set 
forth  in  48  CFR  (NFS)  1827.375-3. 

§1274.907    Disputes  (XXX  1995). 

(a)  The  parties  to  this  agreement  shall 
communicate  with  one  another  in  good 
faith  and  in  a  timely  and  cooperative 
manner  when  raising  issues  under  this 
provision. 

(b)  Any  dispute,  which  for  the 
purposes  of  this  provision  includes  any 
disagreement  or  claim,  between  NASA 
and  the  Recipient  concerning  questions 
of  fact  or  law  arising  from  or  in 
connection  with  this  agreement  and 
whether  or  not  involving  alleged  breach 
of  this  agreement,  may  be  raised  only 
under  this  provision. 

(c)  Whenever  a  dispute  arises,  the 
parties  shall  attempt  to  resolve  the 
issues  involved  by  discussion  and 
mutual  agreement  as  soon  as 
practicable.  In  no  event  shall  a  dispute 
which  arose  more  than  three  (3)  months 
prior  to  the  notification  made  under  the 
following  paragraph  of  this  provision 
constitute  the  basis  for  relief  under  this 
article  unless  NASA  waives  this 
requirement. 

(d)  Failing  resolution  by  mutual 
agreement,  the  aggrieved  party  shall 
document  the  dispute  by  notifying  the 
other  party  in  writing  of  the  relevant 
facts,  identify  uiuesolved  issues,  and 
specify  the  clarification  or  remedy 
sought.  Within  five  (5)  working  days 
after  providing  written  notice  to  the 
other  party,  the  aggrieved  party  may,  in 
writing,  request  a  decision  by 

[Suggest  this  be  the 

Center  Director],  the  Dispute  Resolution 
Official.  The  other  party  shall  submit  a 
wTitten  position  on  the  matters  in 
dispute  within  thirty  (30)  calendar  days 
after  being  notified  that  a  decision  has 
been  requested.  The  dispute  resolution 
official  shall  conduct  a  review  of  the 
matters  in  dispute  and  render  a  decision 
in  writing  within  thirty  (30)  calendar 
days  of  receipt  of  such  written  position. 
Such  resolution  is  not  subject  to  further 
administrative  review  and.  to  the  extent 
permitted  by  law,  shall  be  final  and 
binding. 

§  1 274.908    Milestone  Payments  (XXX  1 995) 

(a)  By  submission  of  the  first  invoice, 
the  Recipient  is  certifying  that  it  has  an 
established  accounting  system  which 
complies  with  generally  accepted 
accounting  principles,  with  the 
requirements  of  this  agreement,  and  that 
appropriate  arrangements  have  been 


made  for  receiving,  distributing,  and 
accounting  for  Federal  funds  received 
under  this  agreement. 

(b)  Payments  will  be  made  upon  the 
following  milestones:  [The  schedule  for 
obligation  may  be  based  upon  the 
Recipient's  completion  of  specific  tasks, 
submission  of  specified  reports,  or 
whatever  is  appropriate.] 


Date 


Payment 
miiestor>e 


Amount 


(c)  Upon  submission  by  the  Recipient 
of  invoices  in  accordance  vfith  the 
provisions  of  the  agreement  and  upon 
certification  by  NASA  of  completion  of 
the  payable  milestone,  the  grant  officer 
shall  authorize  payment. 

(d)  A  payment  milestone  may  be 
successfully  completed  in  advance  of 
the  date  appearing  in  paragraph  (b)  of 
this  section.  However,  payment  shall 
not  be  made  prior  to  that  date  without 
the  written  consent  of  the  Grant  Officer. 

(e)  The  contractor  is  not  entitled  to 
partial  payment  for  partial  completion 
of  a  payment  milestone. 

(0  All  preceding  payment  milestones 
must  be  completed  before  payment  can 
be  made  for  the  next  payment 
milestone. 

(g)  Invoices  hereunder  shall  be 
submitted  in  the  original  and  five  copies 
to  the  grant  officer  for  certification. 

§  1274.909    Term  of  ttiis  Agreement  (XXX 
1995). 

The  agreement  commences  on  the 
effective  date  indicated  on  the  attached 
cover  sheet  and  continues  until  the 
expiration  date  indicated  on  the 
attached  cover.  If  all  resources  are 
expended  prior  to  the  duration,  the 
parties  have  no  obligation  to  continue 
performance  and  may  elect  to  cease  at 
that  point.  The  parties  may  extend  the 
expiration  date  if  additional  time  is 
required  to  complete  the  milestones  at 
no  increase  in  Government  resources. 
Provisions  of  this  Agreement,  which,  by 
their  express  terms  or  by  necessary 
implication,  apply  for  periods  of  time 
other  than  that  specified  as  the 
agreement  term,  shall  be  given  effect, 
notwithstanding  expiration  of  the  term 
of  the  agreement. 

§1274.910    Authority  (XXX  1995). 

This  is  a  cooperative  agreement  as 
defined  in  31  U.S.C.  6305  (the  Chiles 
Act)  and  is  entered  into  pursuant  to  the 
authority  of  42  U.S.C.  2451,  et  seq.  (the 
Space  Act). 

§  1 274.91 1     Patent  Rights  PCXX  1 995). 

(a)  Definitions. 


(1)  Contract  means  any  actual  or 
proposed  contract,  cooperative 
agreement,  agreement,  understanding, 
or  other  arrangement,  and  includes  any 
assignment,  substitution  of  parties,  or 
subcontract  executed  or  entered  into 
thereunder. 

(2)  Contracting  Officer  means  the 
contracting  officer  or  grant  officer 
executing  this  agreement  on  behalf  of 
the  Government. 

(3)  Invention  means  any  invention  or 
discovery  which  is  or  may  be  patentable 
or  otherwise  protectable  under  Title  35 
of  the  United  States  Code. 

(4)  Made  when  used  in  relation  to  any 
invention  means  the  conception  or  first 
^tual  reduction  to  practice  such 
invention. 

(5)  Nonprofit  organization  means  a 
domestic  university  or  other  institution 
of  higher  education  or  an  organization 
of  the  type  described  in  Subpart 
501(c)(3)  of  the  Internal  Revenue  Code 
of  1954  (26  U.S.C.  501(c))  and  exempt 
from  taxation  under  Subpart  501(a)  of 
the  Internal  Revenue  Code  (26  U.S.C. 
501(a)),  or  any  domestic  nonprofit 
scientific  or  educational  organization 
qualified  under  a  State  nonprofit 
organization  statute. 

(6)  Practical  application  means  to 
manufacture,  in  the  case  of  a 
composition  or  product;  to  practice,  in 
the  case  of  a  process  or  method;  or  to 
operate,  in  the  case  of  a  machine  or 
system;  and,  in  each  case,  under  such 
conditions  as  to  establish  that  the 
invention  is  being  utilized  and  that  its 
benefits  are,  to  the  extent  permitted  by 
law  or  Govenunent  regulations, 
available  to  the  public  on  reasonable 
terms. 

(7)  Recipient  means: 

(i)  (Identify  the  signatory  party  or 
parties]  or; 

(ii)  The  [identify  the  Consortium], 
where  the  Consortium  has  been  formed 
for  carrying  out  their  responsibilities 
under  this  agreement. 

(8)  Small  Business  Firm  means  a 
domestic  small  business  concern  as 
defined  at  15  U.S.C.  632  and 
implementing  regulations  of  the 
Adininistrator  of  the  Small  Business 
Administration.  (For  the  purpose  of  this 
definition,  the  size  standard  contained 
in  13  CFR  121.3-8  for  small  business 
contractors  and  in  13  CFR  121.3-12  for 
small  business  subcontractors  will  be 
used.) 

(9)  Subject  Invention  means  any 
invention  of  a  Recipient  and/or 
Government  employee  conceived  or  first 
actually  reduced  to  practice  in  the 
performance  of  work  imder  this 
contract. 

(b)  Allocation  of  Principal  Rights. 
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(1)  Contractor  Inventions.  For  other 
than  Small  Business  Finn  or  Nonprofit 
organization  Recipients,  the  "PATENT 
RIGHTS— RETENTION  BY 
CONTRACTOR  (LARGE  BUSINESS)" 
provision  applies.  For  Small  Business 
Firm  and  Nonprofit  organization 
Recipients,  the  "PATENT  RIGHTS- 
RETENTION  BY  CONTRACTOR 
(SMALL  BUSINESS)"  provision  applies. 

(2)  NASA  Inventions.  NASA  will  use 
reasonable  efforts  to  report  inventions 
made  by  NASA  employees  as  a 
consequence  of.  or  which  bear  a  direct 
relation  to,  the  performance  of  specified 
NASA  activities  under  this  cooperative 
agreement  and,  upon  timely  request,        ^ 
will  grant  the  Recipient,  the  first  option 
to  acquire  either  an  exclusive  or 
partially  exclusive,  revocable,  royalty- 
bearing  license,  on  terms  to  be 
subsequently  negotiated,  for  any  patent 
applications  and  patents  covering  such 
inventions,  and  subject  to  the  license 
reserved  in  paragraph  {b)(5)(i)  of  this 
section.  Upon  application  in 
compliance  with  37  CFR  Part  404— 
Licensing  of  Government  Owned 
Inventions,  the  Recipient  or  each 
Consortium  Member  (if  applicable), 
shall  be  granted  a  revocable, 
nonexclusive,  royalty-free  hcense  in 
each  patent  application  filed  in  any 
coimtry  on  a  subject  invention  and  any 
resulting  patent  in  which  the 
Government  acquires  title.  Each 
nonexclusive  license  may  extend  to 
subsidiaries  and  affiliates,  if  any,  within 
the  corporate  structure  of  the  licensee 
and  includes  the  right  to  grant 
sublicenses  of  the  same  scope  to  the 
extent  the  hcensee  was  legally  obligated 
to  do  so  at  the  time  the  cooperative 
agreement  was  signed. 

(3)  NASA  Contractor  Inventions  An 
the  event  NASA  contractors  are  tasked 
to  perform  work  in  support  of  specified 
NASA  activities  under  this  cooperative 
agreement  and  inventions  are  made  by 
contractor  employees,  and  NASA  has 
the  right  to  acquire  cm-  has  acquired  title 
to  such  inventions,  NASA  will  use 
reasonable  efforts  to  report  such 
inventions  and,  upon  timely  request, 
will  grant  the  Recipient  or  desi^ated 
Consortiiun  Member  (if  apphcable),  the 
first  option  to  acquire  either  an 
exclusive  or  partially  exclusive, 
revocable,  royalty-bearing  license,  upon 
terms  to  be  subsequently  negotiated,  for 
any  patent  applications  and  patents 
covering  such  inventions,  and  subject  to 
the  license  reserved  in  paragraph 
(b)(5)(ii)  of  this  section.  Upon 
application  in  compliance  with  37  CFR 
part  404 — Licensing  of  Government 
Owned  Inventions,  the  Recipient  or 
each  Consortium  Member  (if 
applicable),  shall  be  granted  a  revocable 


nonexclusive,  royalty-free  license  in 
each  patent  application  filed  in  any 
country  on  a  subject  invention  and  any 
resulting  patent  in  which  the 
Government  acquires  title.  Each 
nonexclusive  license  may  extend  to 
subsidiaries  and  affiliates,  if  any,  within 
the  corporate  structure  of  the  licensee 
and  includes  the  right  to  grant 
sublicenses  of  the  same  scope  to  the 
extent  the  licensee  was  legally  obligated 
to  do  so  at  the  time  the  cooperative 
agreement  was  signed. 

(4)  Joint  NASA  and  Recipient 
Inventions.  NASA  and  Recipient  agree 
to  use  reasonable  efforts  to  identify  and 
report  to  each  other  any  inventions 
made  jointly  between  NASA  employees 
(or  employees  of  NASA  contractors)  and 
employees  of  Recipient. 

(i)  For  other  than  small  business  firms 
and  nonprofit  organizations  the 
Administrator  may  agree  that  the  United 
States  will  reft-ain  from  exercising  its 
undivided  interest  in  a  maimer 
inconsistent  with  Recipient's 
commercial  interest  and  to  cooperate 
with  Recipient  in  obtaining  patent 
protection  on  its  undivided  interest  on 
any  waived  inventions  subject, 
however,  to  the  condition  that  Recipient 
makes  its  best  efforts  to  bring  the 
invention  to  the  point  of  practical 
application  at  the  eeirliest  practicable 
time.  In  the  event  that  the  Administrator 
determines  that  such  efforts  are  not 
undertaken,  the  Administrator  may  void 
NASA's  agreement  to  refrain  from 
exercising  its  undivided  interest  and 
grant  licenses  for  the  practice  of  the 
invention  so  as  to  further  its 
development.  In  the  event  that  the 
Administrator  decides  to  void  NASA's 
agreement  to  refrain  from  exercising  its 
imdivided  interest  and  grant  licenses  for 
this  reason,  notice  shall  be  given  to  the 
Inventions  and  Contributions  Board  as 
to  why  such  action  should  not  be  taken. 
Either  alternative  will  be  subject  to  the 
applicable  license  or  licenses  reserved 
in  paragraph  (b)(5)  of  this  section, 
(ii)  For  small  business  firms  and 
nonprofit  organization,  NASA  may 
assign  or  transfer  whatever  rights  it  may 
acquire  in  a  subject  invention  from  its 
employee  to  the  Recipient  as  authorized 
by  35  U.S.C.  202(e).. 

(5)  Minimum  rights  reserved  by  the 
Government.  Any  license  or  assignment 
granted  Recipient  pursuant  to 
paragraphs  (b)(2),  {b)(3),  or  (b)(4)  of  this 
section  will  be  subject  to  the  reservation 
of  the  following  licenses: 

(i)  As  to  inventions  made  solely  or 
jointly  by  NASA  employees,  the 
irrevocable,  royalty-free  right  of  the 
Government  of  the  United  States  to 
,    practice  and  have  practiced  the 


invention  by  or  on  behalf  of  the  United 
States;  and 

(ii)  As  to  inventions  made  solely  by, 
or  jointly  with,  employees  of  NASA 
contractors,  the  rights  in  the 
Government  of  the  United  States  as  set 
forth  in  paragraph  (b)(5)(i)  of  this 
section,  as  well  as  the  revocable, 
nonexclusive,  royalty-6^e  license  in  the 
contractor  as  set  forth  in  14  CFR 
1245.108. 

(6)  Preference  for  United  States 
manufacture.  The  Recipient  agrees  that 
any  products  embodying  subject 
inventions  or  produced  through  the  use 
of  subject  inventions  shall  be 
manufactured  substantially  in  the 
United  States.  However,  in  individual 
cases,  the  requirement  to  manufacture 
substantially  in  the  United  States  may 
be  waived  by  NASA  upon  a  showing  by 
the  Recipient  that  under  the 
circimistances  domestic  manufacture  is 
not  commercially  feasible. 

(7)  Work  performed  by  the  Recipient 
under  this  cooperative  agreement  is 
considered  undertaken  to  carry  out  a 
public  purpose  of  support  and/or 
stimulation  rather  than  for  acquiring 
property  or  services  for  the  direct 
benefit  or  use  of  the  Government. 
Accordingly,  such  work  by  the 
Recipient  is  not  considered  "by  or  for 
the  United  States"  and  the  Government 
assumes  no  liability  for  infringement  by 
the  Recipient  under  28  U.S.C.  1498. 

§  1274.»1 2    Patent  RigMs— Retention  by 
the  Contractor  (Large  Business)  (XXX  1995) 

(a)  Definitions. 

(1)  Administrator,  as  used  in  this 
clause,  means  the  Administrator  of  the 
National  Aeronautics  and  Space 
Administration  (NASA)  or  duly 
authorized  representative. 

(2)  Contract,  as  used  in  this  clause, 
means  any  actual  or  proposed  contract, 
cooperative  agreement,  agreement, 
imder-standing,  or  other  arrangement, 
and  includes  any  assignment, 
substitution  of  parties,  or  subcontract 
executed  or  entered  into  thereunder. 

(3)  Contracting  Officermeans  the 
contracting  officer  or  grant  officer 
executing  this  agreement  on  behalf  of 
the  Government. 

(4)  Invention,  as  used  in  this  clause, 
means  any  invention  or  discovery 
which  is  or  may  be  patentable  or 
otherwise  protectable  under  title  35  of 
the  U.S.C. 

(5)  Made,  as  used  in  relation  to  any 
invention,  means  the  conception  or  first 
actual  reduction  to  practice  such 
invention. 

(6)  Nonprofit  organization,  as  used  in 
this  clause,  means  a  domestic  university 
or  other  institution  of  higher  education 
or  an  organization  of  the  type  described 
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in  section  501(c)(3)  of  the  Internal 
Revenue  Code  of  1954  (26  U.S.C.  501(c)) 
and  exempt  from  taxation  under  section 
501(a)  of  the  Internal  Revenue  Code  (26 
U.S.C.  501(a)),  or  any  domestic 
nonprofit  scientific  or  educational 
organization  qualified  under  a  State 
nonprofit  organization  statute. 

(7)  Practical  application,  as  used  in 
this  clause,  means  to  manufacture,  in 
the  case  of  a  composition  or  product;  to 
practice,  in  the  case  of  a  process  or 
method;  or  to  operate,  in  case  of  a 
machine  or  system;  and,  in  each,  case, 
imder  such  conditions  as  to  establish 
that  the  invention  is  being  utilized  and 
that  its  benefits  are,  to  the  extent 
permitted  by  law  or  Government 
regulations,  available  to  the  public  on 
reasonable  terms. 

(8)  Reportable  item,  as  used  in  this 
clause,  means  any  invention,  discovery, 
improvement,  or  innovation  of  the 
contractor,  whether  or  not  the  same  is 
or  may  be  patentable  or  otherwise 
protectable  under  Title  35  of  the  United 
States  Code,  conceived  or  first  actually 
reduced  to  practice  in  the  performance 
of  any  work  under  this  contract  or  in  the 
performance  of  any  work  that  is 
reimbursable  under  any  clause  in  this 
contract  providing  for  reimbursement  of 
costs  incurred  prior  to  the  effective  date 
of  this  contract. 

(9)  Small  business  firm,  as  used  in 
this  clause,  means  a  domestic  small 
business  concern  as  defined  at  15  U.S.C. 
632  and  implementing  regulations  of  the 
Administrator  of  the  Small  Business 
Administration.  (For  the  purpose  of  this 
definition,  the  size  standard  contained 
in  13  CFR  121.3-8  for  small  business 
contractors  and  in  13  CFR  121.3-12  for 
small  business  subcontractors  will  be 
used.) 

(10)  Subject  invention,  as  used  in  this 
clause,  means  any  reportable  item 
which  is  or  may  be  patentable  or 
otherwise  protectable  under  Title  35  of 
the  United  States  Code,  or  any  novel 
variety  of  plant  that  is  or  may  be 
protectable  under  the  Plant  Variety 
Protection  Act  (7  U.S.C.  2321.  et  seq). 

(b)  Allocation  of  principal  rights. — (1) 
Presumption  of  title,  (i)  Any  reportable 
item  that  the  Administrator  considers  to 
be  a  subject  invention  shall  be 
presumed  to  have  been  made  in  the 
manner  specified  in  paragraph  (1)  or  (2) 
of  Section  305(a)  of  the  National 
Aeronautics  and  Space  Act  of  1958  (42 
U.S.C.  2457(a))  (hereinafter  called  "the 
Act"),  and  the  above  presumption  shall 
be  conclusive  unless  at  the  time  of 
reporting  the  reportable  item  the 
Recipient  submits  to  the  Contracting 
Officer  a  written  statement,  containing 
supporting  details,  demonstrating  that 
the  reportable  item  was  not  made  in  the 


manner  specified  in  paragraph  (1)  or  (2) 
of  Section  305(a)  of  the  Act. 

(ii)  Regardless  of  whether  title  to  a 
given  subject  invention  would 
otherwise  be  subject  to  an  advance 
waiver  or  is  the  subject  of  a  petition  for 
waiver,  the  Contractor  may  nevertheless 
file  the  statement  described  in 
paragraph  (b)(l)(i)  of  this  section.  The 
Administrator  will  review  the 
information  furnished  by  the  Contractor 
in  any  such  statement  and  any  other 
available  information  relating  to  the 
circumstances  surrounding  the  making 
of  the  subject  invention  and  will  notify 
the  Contractor  whether  the 
Administrator  has  determined  that  the 
subject  invention  was  made  in  the 
manner  specified  in  paragraph  (1)  or  (2) 
of  Section  305(a)  of  the  Act. 

(2)  Property  rights  in  subject 
inventions.  Each  subject  invention  for 
which  the  presumption  of  paragraph 
(b)(l)(i)  of  this  section  is  conclusive  or 
for  which  there  has  been  a 
determination  that  it  was  made  in  the 
manner  specified  in  paragraph  (1)  or  (2) 
of  section  305(a)  of  the  Act  shall  be  the 
exclusive  property  of  the  United  States 
as  represented  by  NASA  unless  the 
Administrator  waives  all  or  any  part  of 
the  rights  of  the  United  States,  as 
provided  in  paragraph  (b)(3)  of  this 
section. 

(3)  Waiver  of  rights,  (i)  Section  305(f) 
of  the  Act  provides  for  the  promulgation 
of  regulations  by  which  the 
Administrator  may  waive  the  rights  of 
the  United  States  with  respect  to  any 
invention  or  class  of  inventions  made  or 
that  may  be  made  under  conditions 
specified  in  paragraph  (1)  or  (2)  of 
section  305(a)  of  the  Act.  The 
promulgated  NASA  Patent  Waiver 
Regulations,  14  CFR  part  1245,  subpart 
1.  have  adopted  the  Presidential 
memorandum  on  Government  Patent 
Policy  of  February  18, 1983,  as  a  guide 
in  acting  on  petitions  (requests)  for  such 
waiver  of  rights. 

(ii)  As  provided  in  14  CFR  part  1245, 
subpart  1 ,  Contractors  may  petition, 
either  prior  to  execution  of  the  contract 
or  within  30  days  after  execution  of  the 
contract,  for  advance  waiver  of  rights  to 
any  or  all  of  the  inventions  that  may  be 
made  under  a  contract.  If  such  a  petition 
is  not  submitted,  or  if  after  submission 
it  is  denied,  the  Contractor  (or  an 
employee  inventor  of  the  Contractor 
may  petition  for  waiver  of  rights  to  an 
identified  subject  invention  within  eight 
months  of  first  disclosure  of  invention 
in  accordance  with  paragraph  (e)(2)  of 
this  section  or  within  such  longer 
period  as  may  be  authorized  in 
accordance  with  14  CFR  1245.105. 
Further  procedures  are  provided  in  the 


REQUESTS  FOR  WAIVER  OF 
RIGHTS— LARGE  BUSINESS  provision. 

(c)  Minimum  rights  reserveaby  the 
Government.  (1)  With  respect  to  each 
contractor  subject  invention  for  which  a 
waiver  of  rights  is  applicable  in 
accordance  with  14  CFR  part  1245, 
subpart  1 ,  the  Government  reserves — 

(ij  An  irrevocable,  royalty-free  license 
for  the  practice  of  such  invention 
throughout  the  world  by  or  on  behalf  of 
the  United  States  or  any  foreign 
government  in  accordance  with  any 
treaty  or  agreement  with  the  United 
States;  and 

(ii)  Such  other  rights  as  stated  in  14 
CFR  1245.107. 

(2)  Nothing  contained  in  this 
paragraph  shall  be  considered  to  grant 
to  the  Government  any  rights  with 
respect  to  any  invention  other  than  a 
subject  invention. 

(a)  Minimum  rights  to  the  Contractor. 
(1)  The  Contractor  is  hereby  granted  a 
revocable,  nonexclusive,  royalty-free 
Ucense  in  each  patent  application  filed 
in  any  country  on  a  contractor  subject 
invention  and  any  resulting  patent  in 
which  the  Government  acquires  title, 
unless  the  Contractor  fails  to  disclose 
the  subject  invention  within  the  times 
specified  in  paragraph  (e)(2)  of  this 
section.  The  Contractor's  license 
extends  to  its  domestic  subsidiaries  and 
affiliates,  if  any,  within  the  corporate 
structure  ofich  the  Contractor  is  a  party 
and  includes  the  right  to  grant 
sublicenses  of  the  same  scope  to  the 
extent  the  Contractor  was  legally 
obligated  to  do  so  at  the  time  the 
contract  was  awarded.  The  license  is 
transferable  only  with  the  approval  of 
the  Administrator  except  when 
transferred  to  the  successor  of  that  part 
of  the  Contractor's  business  to  which 
the  invention  pertains. 

(2)  The  Contractor's  domestic  license 
may  be  revoked  or  modified  by  the 
Administrator  to  the  extent  necessary  to 
achieve  expeditious  practical 
application  of  the  subject  invention 
pursuant  to  an  application  for  an 
exclusive  license  submitted  in 
accordance  with  14  CFR  part  1245, 
subpart  2,  Licensing  of  NASA 
Inventions.  This  license  will  not  be 
revoked  in  that  field  of  use  or  the 
geographical  areas  in  which  the 
Recipient  has  achieved  practical 
application  and  continues  to  make  the 
benefits  of  the  invention  reasonably 
accessible  to  the  public.  The  hcense  in 
any  foreign  country  may  be  revoked  or 
modified  at  the  discretion  of  the 
Administrator  to  the  extent  the 
Recipient,  its  licensees,  or  its  domestic 
subsidiaries  or  affiliates  have  failed  to 
achieve  practical  application  in  that 
foreign  country. 
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(3)  Before  revocation  or  modification 
of  the  license,  the  Contractor  will  be 
provided  a  written  notice  of  the 
Administrator's  intention      revoke  or 
modify  the  license,  and  the  Contractor 
will  be  allowed  30  days  (or  such  other 
time  as  may  be  authorized  by  the 
Administrator  for  good  cause  shown  by 
the  Contractor)  after  the  notice  to  show 
cause  why  the  license  should  not  be 
revoked  or  modified.  The  Contractor  has 
the  right  to  appeal,  in  accordance  with 
14  CFR  1245.211,  any  decision 
concerning  the  revocation  or 
modification  of  its  license. 

(e)  Invention  identification, 
disclosures,  and  reports.  (1)  The 
Contractor  shall  establish  and  maintain 
active  and  effective  procediu^s  to  assure 
that  reportable  items  are  promptly 
identified  and  disclosed  to  Contractor 
persoimel  responsible  for  the 
administration  of  this  clause  within  six 
months  of  conception  and/or  first  actual 
reduction  to  practice,  whichever  occurs 
first  in  the  performance  of  work  under 
this  contract.  These  procedures  shall 
include  the  maintenance  of  laboratory 
notebooks  or  equivalent  records  and 
other  records  as  are  reasonably 
necessary  to  document  the  conception 
and/or  the  first  actual  reduction  to 
practice  of  the  reportable  items,  and 
records  that  show  that  the  procedures 
for  identifying  and  disclosing  reportable 
items  are  followed.  Upon  request,  the 
Contractor  shall  furnish  the  Contracting 
Officer  a  description  of  such  procedures 
for  evaluation  and  for  determination  as 
to  their  effectiveness. 

(2)  The  Contractor  will  disclose  each 
reportable  item  to  the  Contracting 
Officer  within  two  months  after  the 
inventor  discloses  it  in  writing  to 
Contractor  personnel  responsible  for  the 
administration  of  this  clause  or.  if 
earlier,  within  six  months  after  the 
Recipient  becomes  aware  that  a 
reportable  item  has  been  made,  but  in 
any  event  for  subject  inventions  before 
any  on  sale,  public  use.  or  publication 
of  such  invention  known  to  the 
Recipient.  The  disclosure  to  the  agency 
shall  be  in  the  form  of  a  written  report 
and  shall  identify  the  contract  under 
which  the  reportable  item  was  made 
and  the  inventor(s)  or  irmovator(s).  It 
shall  be  sufficiently  complete  in 
technical  detail  to  convey  a  clear 
understanding,  to  the  extent  known  at 
the  time  of  the  disclosure,  of  the  nature, 
purpose,  operation,  and  physical, 
chemical,  biological,  orelectrical 
characteristics  ai  the  rwportable  item. 
The  disclosure  shall  also  identify  any 
publication,  on  sale,  or  public  use  of 
any  subject  invention  and  whether  a 
manuscript  describing  such  invention 
has  been  submitted  for  pubUcation  and. 


if  so.  whether  it  has  been  accepted  for 
pubhcation  at  the  time  of  disclosure.  In 
addition,  after  disclosure  to  the  agency, 
the  Contractor  will  promptly  notify  the 
agency  of  the  acceptance  of  any 
manuscript  describing  a  subject 
invention  for  publication  or  of  any  on 
sale  or  public  use  planned  by  the 
Contractor  for  such  invention. 

(3)  The  Contractor  shall  furnish  the 
Contracting  Officer  the  following: 

(i)  Interim  reports  every  12  months  (or 
such  longer  period  as  may  be  specified 
by  the  Contracting  Officer)  bom  the  date 
of  the  contract,  listing  reportable  items 
during  that  period,  and  certifying  that 
all  reportable  items  have  been  disclosed 
(or  that  there  are  no  such  inventions) 
and  that  the  procedures  requir«d  by 
paragraph  (e)(1)  of  this  section  have 
been  followed. 

(ii)  A  final  report,  within  three 
months  after  completion  of  the 
contracted  work,  listing  all  reportable 
items  or  certifying  that  there  were  no 
such  reportable  items,  and  fisting  all 
subcontracts  at  any  tier  containing  a 
patent  rights  clause  or  certifying  that 
there  were  no  such  subcontraets. 

(4)  The  Contractor  agrees,  upon 
written  request  of  the  Contracting 
Officer,  to  furnish  additional  technical 
and  other  information  available  to  the 
Recipient  as  is  necessary  for  the 
preparation  of  a  patent  application  on  a 
subject  invention  and  for  the 
prosecution  of  the  patent  application, 
and  to  execute  all  papers  necessary  to 
file  patent  applications  on  subject 
inventions  amd  to  establish  the 
Government's  rights  in  the  subject 
inventions. 

(5)  The  Contractor  agrees,  subject  to 
48  CFR  (FAR)  27.302(j),  that  the 
Government  may  duplicate  and  disclose 
subject  invention  disclosures  and  all 
other  reports  and  papers  furnished  or 
required  to  be  furnished  piusuant  to  this 
clause. 

(f)  Examination  of  records  relating  to 
inventions.  (1)  The  Contracting  Office* 
or  any  authorized  representative  shall, 
pursuant  to  the  Retention  and 
Examination  of  Records  provision  of 
this  cooperative  agreement,  have  the 
right  to  examine  any  books  (including 
laboratory  notebooks),  records,  and 
documents  of  the  Recipient  relating  to 
the  conception  or  first  actual  reduction 
to  practice  of  inventions  in  the  same 
field  of  technology  as  the  work  under 
this  contract  to  determine  whether — 

(i)  Any  such  inventions  are  subject 
inventions; 

(ii)  The  Contractor  has  established 
and  maintained  the  procedures  required 
by  paragraph  (e)(1)  of  this  section;  and 

(iii)  "The  Contractor  and  its  inventors 
have  compUed  with  the  procedures. 


(2)  If  the  Contracting  Officer  learns  of 
an  unreported  Contractor  invention  that 
the  Contracting  Officer  beUeves  may  be 
a  subject  invention,  the  Contractor  may 
be  required  to  disclose  the  invention  to 
the  agency  for  a  determination  of 
owner^p  rights. 

(3)  Any  examination  of  records  under 
this  paragraph  will  be  subject  to 
appropriate  conditions  to  protect  the 
confidentiahty  of  the  information 
involved. 

(g)  Subcontracts.  (1)  Unless  otherwise 
authorized  or  directed  by  the 
Contracting  Officer,  the  Contractor 
shall— 

(i)  Include  this  provision  PATENT 
RIGHTS— RETENTION  BY  THE 
CONTRACTOR— (LARGE  BUSINESS) 
(suitably  modified  to  identify  the 
parties)  in  any  subcontract  hereunder 
(regardless  of  tier)  with  other  than  a 
smaH  business  firm  or  nonprofit 
organization  for  the  performance  of 
experimental,  developmental,_or 
research  work;  and 

(ii)  Include  the  provision  PATENT 
RIGHT— RETENTION  BY  THE 
CONTRACTOR— (SMALL  BUSINESS) 
(suitably  modified  to  identify  the 
parties)  in  any  subcontract  hereimder 
(regardless  of  tier)  with  a  small  business 
firm  or  nonprofit  organization  for  the 
performance  of  experimental, 
developmental,  or  research  work. 

(2)  In  the  event  of  a  refusal  by  a 
prospective  subcontractor  to  accept 
such  a  clause  the  Contractor — 

(i)  Shall  promptly  submit  a  written 
notice  to  the  Contracting  Officer  setting 
forth  the  subcontractor's  reasons  for 
such  refusal  and  other  pertinent 
information  that  may  expedite 
disposition  of  the  matter;  and 

(ii)  Shall  not  proceed  with  such 
subcontract  without  the  written 
authorization  of  the  Contracting  Officer. 

(3)  The  Contractor  shall  promptly 
notify  the  Contracting  Officer  in  writing 
upon  the  award  of  any  subcontract  at 
any  tier  containing  a  patent  rights  clause 
by  identifying  the  subcontractor,  the 
applicable  patent  rights  clause,  the  work 
to  be  performed  under  the  subcontract, 
and  the  dates  of  award  and  estimated 
completion.  Upon  request  of  the 
Contracting  Officer,  the  Contractor  shall 
furnish  a  copy  of  such  subcontract,  and, 
no  more  fi^quently  than  annually,  a 
listing  of  the  subcontracts  that  have 
been  awarded. 

(4)  The  subcontractor  will  retain  all 
rights  provided  for  the  Contractor  in  the 
clause  of  paragraph  (g)(l)(i)  or  (l)(ii)  of 
this  section,  whichever  is  included  in 
the  subcontract,  and  the  Contractor  will 
not,  as  part  of  the  consideration  for 
awarding  the  subcontract,  obtain  rights 
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in  the  subcontractor's  subject 
inventions. 

(5)  Notwithstanding  paragraph  (g)(4) 
of  this  section,  and  in  recognition  of  the 
contractor's  substantial  contribution  of 
funds,  facilities  and/or  equipment  to  die 
work  performed  under  this  cooperative 
agreement,  the  contractor  is  authorized, 
subject  to  the  rights  of  NASA  set  forth 
elsewhere  in  this  clause,  to: 

(i)  Acquire  by  negotiation  and  mutual 
agreement  rights  to  a  subcontractor's 
subject  inventions  as  the  contractor  may 
deem  necessary  to  obtaining  and 
maintaining  of  such  private  support; 
and 

(ii)  Request,  in  the  event  of  inability 
to  reach  agreement  pursuant  to 
paragraph  (g)(5)(i)  of  this  section,  that 
NASA  invoke  exceptional 
circumstances  as  necessary  pursuant  to 
37  CFR  401.3(a)(2)  if  the  prospective 
subcontractor  is  a  small  business  firm  or 
organization,  or  for  all  other 
organizations,  request  that  such  rights 
for  the  contractor  be  included  as  an 
additional  reservation  in  a  waiver 
granted  pursuant  to  14  CFR  part  1245. 
subpart  1.  Any  such  requests  to  NASA 
should  be  prepared  in  consideration  of 
the  following  guidance  and  submitted  to 
the  contract  officer. 

(A)  Exceptional  circumstances:  A 
request  that  NASA  make  an 
"exceptional  circumstances" 
determination  pursuant  to  37  CFR 
401.3(a)(2)  must  state  the  scope  of  rights 
sought  by  the  contractor  pursuant  to 
such  determination;  identify  the 
proposed  subcontractor  and  the  work  to 
be  performed  under  the  subcontract; 
and  state  the  need  for  the  determination. 

(B)  Waiver  petition:  The  subcontractor 
should  be  advised  that  unless  it  requests 
a  waiver  of  title  pursuant  to  the  NASA 
Patent  Waiver  Regulations  (14  CFR  part 
1245.  subpart  1).  NASA  will  acquire 
title  to  the  subject  invention  (42  U.S.C. 
2457,  as  amended.  Sec.  305).  If  a  waiver 
is  not  requested  or  granted,  the 
contractor  may  request  a  license  from 
NASA  (see  licensing  of  NASA 
inventions.  14  CFR  part  1245.  subpart 
2).  A  subcontractor  requesting  a  waiver 
must  follow  the  procedures  set  forth  in 
the  attached  clause  REQUESTS  FOR 
WAIVER  OF  RIGHTS— LARGE 
BUSINESS. 

(h)  Preference  for  United  States 
manufacture.  The  Contractor  agrees  that 
any  products  embodying  subject 
inventions  or  produced  through  the  use 
of  subject  inventions  shall  be 
manufactured  substantially  in  the 
United  States.  However,  in  individual 
cases,  the  requirement  to  manufacture 
substantially  in  the  United  States  may 
be  waived  by  NASA  upon  a  showing  by 
the  Contractor  that  under  the 


circumstances  domestic  manufacture  is 
not  commercially  feasible. 

(i)  March-in  rights.  The  Contractor 
agrees  that,  with  respect  to  any  subject 
invention  in  which  it  has  acquired  title. 
NASA  has  the  right  in  accordance  with 
the  procedures  in  37  CFR  401.6  and  any 
supplemental  regulations  of  the  agency 
to  require  the  Contractor,  an  assignee  or 
exclusive  ficensee  of  a  subject  invention 
to  grant  a  nonexclusive,  partially 
exclusive,  or  exclusive  license  in  any 
field  of  use  to  a  responsible  applicant  or 
applicants,  upon  terms  that  are 
reasonable  under  the  circumstances, 
and  if  the  Subcontractor,  assignee,  or 
exclusive  licensee  refuses  such  a  request 
NASA  has  the  right  to  grant  such  a 
license  itself  if  the  Federal  agency 
determines  that — 

(1)  Such  action  is  necessary  because 
the  Contractor  or  assignee  has  not  taken, 
or  is  not  expected  to  take  within  a 
reasonable  time,  effective  steps  to 
achieve  practical  application  of  the 
subject  invention  in  such  field  of  use; 

(2)  Such  action  is  necessary  to 
alleviate  health  or  safety  needs  which 
are  not  reasonably  satisfied  by  the 
Contractor,  assignee,  or  their  licensees; 

(3)  Such  action  is  necessary  to  meet 
requirements  for  public  use  specified  by 
Federal  regulations  and  such 
requirements  are  not  reasonably 
satisfied  by  the  Contractor,  assignee,  or 
hcensees;  or 

(4)  Such  action  is  necessary  because 
the  agreement  required  by  paragraph  (i) 
of  this  clause  has  not  been  obtained  or 
waived  or  because  a  licensee  of  the 
exclusive  right  to  use  or  sell  any  subject 
invention  in  the  United  States  is  in 
breach  of  such  agreement. 

§  1274.913    Patent  Rights— Retention  by 
the  Contractor  (Small  Business)  (XXX  1995) 

(a)  Definitions. 

(1)  Contract,  as  used  in  this  clause, 
means  any  actual  or  proposed  contract, 
cooperative  agreement,  agreement, 
under-standing,  or  other  arrangement, 
and  includes  any  assignment, 
substitution  of  parties,  or  subcontract 
executed  or  entered  into  thereunder. 

(2)  Contracting  Officer  means  the 
contracting  officer  or  grant  officer 
executing  this  agreement  on  behalf  of 
the  Government. 

(3)  Invention,  as  used  in  this  clause, 
means  any  invention  or  discovery 
which  is  or  may  be  patentable  or 
otherwise  protectable  under  title  35  of 
the  U.S.C. 

(4)  Made,  as  used  in  this  clause,  when 
used  in  relation  to  any  invention  means 
the  conception  or  first  actual  reduction 
to  practice  such  invention. 

(5)  Nonprofit  organization,  as  used  in 
this  clause,  means  a  university  or  other 


institution  of  higher  education  or  an 
organization  of  the  type  described  in 
section  501(c)(3)  of  the  Internal  Revenue 
Code  of  1954  (26  U.S.C.  501(c))  and 
exempt  from  taxation  under  section 
501(a)  of  the  Internal  Revenue  Code  (26 
U.S.C.  501(a))  or  any  nonprofit  scientific 
or  educational  organization  qualified 
under  a  state  nonprofit  organization 
statute. 

(6)  Practical  application,  as  used  in 
this  clause,  means  to  manufacture,  in 
the  case  of  a  composition  of  product;  to 
practice,  in  the  case  of  a  process  or 
method,  or  to  operate,  in  the  case  of  a 
machine  or  system;  and.  in  each  case, 
under  such  conditions  as  to  establish 
that  the  invention  is  being  utilized  and 
that  its  benefits  are.  to  the  extent 
permitted  by  law  or  Government 
regulations,  available  to  the  public  on 
reasonable  terms. 

(7)  Small  business  firm,  as  used  in 
this  clause,  means  a  small  business 
concern  as  defined  at  Subpart  2  of  Pub. 
L.  85-536  (15  U.S.C.  632)  and 
implementing  regulations  of  the 
Administrator  of  the  Small  Business 
Administration.  For  the  purpose  of  this 
clause,  the  size  standards  for  small 
business  concerns  involved  in 
Government  procurement  and 
subcontracting  at  13  CFR  121.3-8  and 
13  CFR  121.3-12.  respectively,  will  be 
used. 

(8)  Subject  invention,  as  used  in  this 
clause,  means  any  invention  of  the 
Subcontractor  conceived  or  first  actually 
reduced  to  practice  in  the  performance 
of  work  under  this  contract. 

(b)  Allocation  of  principal  rights.  The 
Contractor  may  retain  the  entire  right, 
title,  and  interest  throughout  the  world 
'to  each  subject  invention  subject  to  the 
provisions  of  this  clause  and  35  U.S.C. 
203.  With  respect  to  any  subject 
invention  in  which  the  Contractor 
retains  title,  the  Federal  Government 
shall  have  a  nonexclusive, 
nontransferable,  irrevocable,  paid-up 
license  to  practice  or  have  practiced  for 
or  on  behalf  of  the  United  States  the 
subject  invention  throughout  the  world. 

(c)  Invention  disclosure,  election  of 
title,  and  filing  of  patent  application  by 
Contractor.  (1)  The  Contractor  will 
disclose  subject  invention  to  NASA 
within  two  months  after  the  inventor 
discloses  it  in  vmting  to  Contractor 
personnel  responsible  for  patent 
matters.  This  disclosure  to  the  agency 
shall  be  in  the  form  of  a  written  report 
and  shall  identify  the  contract  under 
which  the  invention  was  made  and  the 
inventor(s).  It  shall  be  sufficiently 
complete  in  technical  detail  to  convey  a 
clear  understanding  to  the  extent  known 
at  the  time  of  the  disclosure,  of  the 
nature,  purpose,  operation,  and  the 
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physical,  chemical,  biological  or 
electrical  characteristics  of  the 
invention.  The  disclosure  shall  also 
identify  any  publication,  on  sale  or 
public  use  of  the  invention  and  whether 
a  manuscript  describing  the  invention 
has  been  submitted  for  publication  and. 
if  so,  whether  it  has  been  accepted  for 
publication  at  the  time  of  disclosure.  In 
addition,  after  disclosure  to  the  agency, 
the  Contractor  will  promptly  notify  the 
agency  of  the  acceptance  of  any 
manuscript  describing  the  invention  for 
pubhcation  or  of  any  sale  or  public  use 
planned  by  the  Contractor. 

(2)  The  Contractor  will  elect  in 
writing  whether  or  not  to  retain  title  to 
any  such  invention  by  notifying  NASA 
within  two  years  of  disclosure  to  the 
Federal  agency.  However,  in  any  case 
where  publication,  on  sale  or  public  use 
has  initiated  the  one-year  statutory 
period  wherein  valid  patent  protection 
can  still  be  obtained  in  the  United 
States,  the  period  for  election  of  title 
may  be  shortened  by  the  agency  to  a 
date  that  is  no  more  than  60  days  prior 
to  the  end  of  the  statutory  period. 

(3)  The  Contractor  will  file  its  initial 
patent  application  on  a  subject 
invention  to  which  it  elects  to  retain 
title  within  one  year  after  election  of 
title  or,  if  earlier,  prior  to  the  end  of  any 
statutory  period  wherein  valid  patent 
protection  can  be  obtained  in  the  United 
States  after  a  publication,  on  sale,  or 
public  use.  The  Contractor  will  file 
patent  applications  in  additional 
countries  or  international  patent  offices 
within  either  10  months  of  the 
corresponding  initial  patent  application 
of  six  months  from  the  date  p)ermission 
is  granted  by  the  Commissioner  of 
Patents  and  Trademarks  to  file  foreign 
patent  applications  where  such  filing 
has  been  prohibited  by  a  Secrecy  Order. 

(4)  Requests  for  extension  of  tne  time 
for  disclosure  election,  and  filing  under 
paragraphs  (c)(1),  (2).  and  (3)  of  this 
section  may.  at  the  discretion  of  the 
agency,  be  granted. 

(d)  Conditions  when  the  Government 
may  obtain  title.  The  Contractor  will 
convey  to  NASA,  upon  written  request, 
title  to  any  subject  invention — 

(1)  If  the  Contractor  fails  to  disclose 
or  elect  title  to  the  subject  invention 
within  the  times  specified  in  paragraph 
(c)  of  this  section,  or  elects  not  to  retain 
title;  provided  that  the  agency  may  only 
request  title  within  60  days  after 
learning  of  the  failure  of  the  Contractor 
to  disclose  or  elect  within  the  specified 
times. 

(2)  In  those  countries  in  which  the 
Contractor  fails  to  file  patent 
applications  within  the  times  specified 
in  paragraph  (c)  of  this  section; 
provided,  however,  that  if  the 


Contractor  has  filed  a  patent  application 
in  a  country  after  the  times  specified  in 
paragraph  (c)  of  this  section,  but  prior 
to  its  receipt  of  the  written  request  of 
the  Federal  agency,  the  Contractor  shall 
continue  to  retain  title  in  that  country. 

(3)  In  any  country  in  which  the 
Contractor  decides  not  to  continue  the 
prosecution  of  any  application  for,  to 
pay  the  maintenance  fees  on,  or  defend 
in  reexamination  or  opposition 
proceeding  on.  a  patent  on  a  subject 
invention. 

(e)  Minimum  rights  to  Contractor  and 
protection  of  the  Contractor  right  to  file. 
(1)  The  Contractor  will  retain  a 
nonexclusive,  royalty-free  license 
throughout  the  world  in  each  subject 
invention  to  which  the  Government 
obtains  title,  except  if  the  Contractor 
fails  to  disclose  the  invention  within  the 
times  specified  in  paragraph  (c)  of  this 
section.  The  Contractor's  license 
extends  to  its  domestic  subsidiary  and 
affiliates,  if  any,  within  the  corporate 
structure  of  which  the  Contractor  is  a 
party  and  includes  the  right  to  grant 
sublicenses  of  the  same  scope  to  the 
extent  the  Contractor  was  legally 
obligated  to  do  so  at  the  time  the 
contract  was  awarded.  The  license  is 
transferable  only  with  the  approval  of 
NASA,  except  when  transferred  to  the 
successor  of  that  part  of  the  Contractor's 
business  to  which  the  invention 
pertains. 

(2)  The  Contractor's  domestic  license 
may  be  revoked  or  modified  by  NASA 
to  the  extent  necessary  to  achieve 
expeditious  practical  application  of 
subject  invention  pursuant  to  an 
application  for  an  exclusive  license 
submitted  in  accordance  with 
applicable  provisions  at  37  CFR  part  404 
and  agency  licensing  regulations  (if 
any).  This  license  will  not  be  revoked  in 
that  field  of  use  or  the  geographical 
areas  in  which  the  Subcontractor  has 
achieved  practical  application  and 
continues  to  make  the  benefits  of  the 
invention  reasonable  accessible  to  the 
public.  The  hcense  in  any  foreign 
country  may  be  revoked  or  modified  at 
the  discretion  of  NASA  to  the  extent  the 
Subcontractor,  its  licensees,  or  the 
domestic  subsidiaries  or  affiliates  have 
failed  to  achieve  practical  application  in 
that  foreign  country. 

(3)  Before  revocation  or  modification 
of  the  license  NASA  will  furnish  the 
Contractor  a  written  notice  of  its 
intention  to  revoke  or  modify  the 
license,  and  the  Contractor  will  be 
allowed  30  days  (or  such  other  time  as 
may  be  authorized  by  NASA  for  good 
cause  showm  by  the  Contractor)  after  the 
notice  to  show  cause  why  the  license 
should  not  be  revoked  or  modified.  The 
Contractor  has  the  right  to  appeal,  in 


accordance  with  applicable  regulations 
in  37  CFR  part  404  and  NASA  Reg  14 
CFR  subpart  1245.2.  concerning  the 
licensing  of  Government-owned 
inventions,  any  decision  concerning  the 
revocation  or  modification  of  the 
license. 

(f)  Contractor  action  to  protect  the 
Government's  interest.  (1)  The 
Contractor  agrees  to  execute  or  to  have 
executed  and  promptly  deliver  to  NASA 
all  instruments  necessary  to: 

(i)  establish  or  confirm  the  rights  the 
Government  has  throughout  the  world 
in  those  subject  inventions  to  which  the 
Subcontractor  elects  to  retain  title,  and, 

(ii)  convey  title  to  the  Federal  agency 
when  requested  under  paragraph  (d)  of 
this  section  to  enable  the  Government  to 
obtain  patent  protection  throughout  the 
world  in  that  subject  invention. 

(2)  The  Contractor  agrees  to  require, 
by  written  agreement,  its  employees, 
other  than  clerical  and  nontechnical 
employees,  to  disclose  promptly  in 
writing  to  personnel  identified  as 
responsible  for  the  administration  of 
patent  matters  and  in  a  format  suggested 
by  the  Contractor  each  subject  invention 
made  under  contract  in  order  that  the 
Contractor  can  comply  with  the 
disclosure  provisions  of  paragraph  (c)  of 
this  section,  and  to  execute  all  papers 
necessary  to  file  patent  applications  on 
subject  inventions  and  to  establish  the 
Government's  rights  in  the  subject 
inventions.  This  disclosure  format 
should  require,  as  a  minimum,  the 
information  required  by  paragraph  (c)(1) 
of  this  section.  The  Contractor  shall 
instruct  such  employees,  through 
employee  agreements  or  other  suitable 
educational  programs,  on  the 
importance  of  reporting  inventions  in 
sufficient  time  to  permit  the  filing  of 
patent  applications  prior  to  U.S.  or 
foreign  statutory  bars. 

(3)  The  Contractor  will  notify  NASA 
of  any  decisions  not  to  continue  the 
prosecution  of  a  patent  application,  pay 
maintenance  fees,  or  defend  in  a 
reexamination  or  opposition  proceeding 
on  a  patent,  in  any  country,  not  less 
than  30  days  before  the  expiration  of  the 
response  period  required  by  the  relevant 
patent  oflice. 

(4)  The  Contractor  agrees  to  include, 
within  the  specification  of  the  United 
States  patent  application  and  any  patent 
issuing  thereon  covering  a  subject 
invention  the  following  statement, 
"This  invention  was  made  with 
Government  support  imder  (identify  the 
agreement)  awarded  by  NASA.  The 
Government  has  certain  rights  in  the 
invention." 

(5)  The  Contractor  shall  provide  the 
Contracting  Officer  the  following: 
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(i)  A  listing  every  12  months  (or  such 
longer  period  as  the  Contracting  Officer 
may  specify)  from  the  date  of  the 
contract,  of  all  subject  inventions 
required  to  be  disclosed  during  the 
period. 

(ii)  A  final  report  prior  to  closeout  of 
the  contract  listing  all  subject 
inventions  or  certifying  that  there  were 
none. 

(iii)  Upon  request,  the  filing  date, 
serial  number,  and  title,  a  copy  of  the 
patent  application,  and  patent  number 
and  issue  date  for  any  subject  invention 
in  any  country  in  which  the  contractor 
has  applied  for  patents. 

(iv)  An  irrevocable  power  to  inspect 
and  make  copies  of  the  patent 
application  file,  by  the  Government, 
when  a  Federal  Government  employee 
is  a  co-inventor. 

(g)  Subcontracts.  (1)  Unless  otherwise 
authorized  or  directed  by  the 
Contracting  Officer,  the  Contractor 
shall— 

(i)  Include  this  provision  (PATENT 
RIGHTS— RETENTION  BY  THE 
CONTRACTOR  (SMALL  BUSINESS)), 
suitably  modified  to  identify  the  parties, 
in  all  subcontracts,  regardless  of  tier,  for 
experimental,  developmental,  or 
research  work  to  be  performed  by  a 
small  business  firm  or  domestic 
nonprofit  organization. 

(ii)  Include  in  all  other  subcontracts, 
regardless  of  tier,  for  experimental, 
developmeiTlal.  or  research  work  the 
patent  rights  clause  (PATENT 
RIGHTS— RETENTION  BY  THE 
CONTRACTOR  (LARGE  BUSINESS)). 

(2)  In  the  event  of  a  refusal  by  a 
prospective  subcontractor  to  accept 
such  a  clause  the  Contractor — 

(i)  Shall  promptly  submit  a  written 
notice  to  the  Contracting  Officer  setting 
forth  the  subcontractor's  reasons  for 
such  refusal  and  other  pertinent 
information  that  may  expedite 
disposition  of  the  matter;  and 

(ii)  Shall  not  proceed  with  such 
subcontract  without  the  wTitten 
authorization  of  the  Contracting  Officer. 

(3)  The  Contractor  shall  promptly 
notify  the  Contracting  Officer  in  writing 
upon  the  award  of  any  subcontract  at 
any  tier  containing  a  patent  rights  clause 
by  identifying  the  subcontractor,  the 
applicable  patent  rights  clause,  the  work 
to  be  performed  under  the  subcontract, 
and  the  dates  of  award  and  estimated 
completion.  Upon  request  of  the 
Contracting  Officer,  the  Contractor  shall 
furnish  a  copy  of  such  subcontract,  and, 
no  more  frequently  than  annually,  a 
listing  of  the  subcontracts  that  have 
been  awarded. 

(4)  The  subcontractor  will  retain  all 
rights  provided  for  the  Contractor  in  the 
clause  under  paragraph  (g)(l)(i)  or 


(g)(l)(ii)  of  this  section,  whichever  is 
included  in  the  subcontract,  and  the 
Contractor  will  not.  as  part  of  the 
consideration  for  awarding  the 
subcontract,  obtain  rights  in  the 
subcontractor's  subject  inventions. 

(5)  Notwithstanding  paragraph  (g)(4) 
of  this  section,  and  in  recognition  of  the 
contractor's  substantial  contribution  of 
funds,  facilities  and/ or  equipment  to  the 
work  performed  under  this  cooperative 
agreement,  the  contractor  is  authorized, 
subject  to  the  rights  of  NASA  set  forth 
elsewhere  in  this  clause,  to: 

(i)  Acquire  by  negotiation  and  mutual 
agreement  rights  to  a  subcontractor's 
subject  inventions  as  the  contractor  may 
deem  necessary  to  obtaining  and 
maintaining  of  such  private  support; 
and 

(ii)  Request,  in  the  event  of  inability 
to  reach  agreement  pursuant  to 
paragraph  (g)(5)(i)  of  this  section  that 
NASA  invoke  exceptional 
circumstances  as  necessary  pursuant  to 
37  CFR  401.3(a)(2)  if  the  prospective 
subcontractor  is  a  small  business  firm  or 
organization,  or  for  all  other 
organizations,  request  that  such  rights 
for  the  contractor  be  included  as  an 
additional  reservation  in  a  waiver 
granted  pursuant  to  14  CFR  part  1245, 
subpart  1 .  Any  such  requests  to  NASA 
should  be  prepared  in  consideration  of 
the  following  guidance  and  submitted  to 
the  contract  officer. 

(A)  Exceptional  circumstances:  A        ♦ 
request  that  NASA  make  an 
"exceptional  circumstances" 
determination  pursuant  to  37  CFR 
401.3(a)(2)  must  state  the  scope  of  rights 
sought  by  the  contractor  pursuant  to 
such  determination;  identify  the 
proposed  subcontractor  and  the  work  to 
be  performed  under  the  subcontract; 

and  state  the  need  for  the  determination. 

(B)  Waiver  petition:  The  subcontractor 
should  be  advised  that  unless  it  requests 
a  waiver  of  title  pursuant  to  the  NASA 
Patent  Waiver  Regulations  (14  CFR  part 
1245,  subpart  1).  NASA  will  acquire 
title  to  the  subject  invention  (42  U.S.C. 
2457.  as  amended.  Sec.  305).  If  a  waiver 
is  not  requested  or  granted,  the 
contractor  may  request  a  license  from 
NASA  (see  licensing  of  NASA 
inventions,  14  CFR  part  1245.  subpart 
2).  A  subcontractor  requesting  a  waiver 
must  follow  the  procedures  set  forth  in 
the  REQUESTS  FOR  WAIVER  OF 
RIGHTS— LARGE  BUSINESS  provision. 

(h)  Reporting  on  utilization  of  subject 
inventions.  The  Contractor  agrees  to 
submit,  on  request,  periodic  reports  no 
more  frequently  than  annually  on  the 
utilization  of  a  subject  invention  or  on 
efforts  at  obtaining  such  utilization  that 
are  being  made  by  the  Contractor  or  its 
licensees  or  assignees.  Such  reports 


shall  include  information  regarding  the 
status  of  development,  date  of  first 
commercial  sale  or  use.  gross  royalties 
received  by  the  Contractor,  and  such 
other  data  and  information  as  the 
agency  may  reasonably  specify.  The 
Contractor  also  agrees  to  provide 
additional  reports  as  may  be  requested 
by  the  agency  in  connection  with  any 
march-in  proceeding  undertaken  by  the 
agency  in  accordance  with  paragraph  (i) 
of  this  section.  As  required  by  35  U.S.C. 
202(c)(5).  the  agency  agrees  it  will  not 
disclose  such  information  to  persons 
outside  the  Government  without 
permission  of  the  Contractor. 

(i)  Preference  for  United  States 
manufacture.  The  Contractor  agrees  that 
any  products  embodying  subject 
inventions  or  produced  through  the  use 
of  subject  inventions  shall  be 
manufactured  substantially  in  the 
United  States.  However,  in  individual 
cases,  the  requirement  to  manufacture 
substantially  in  the  United  States  may 
be  waived  by  NASA  upon  a  showing  by 
the  Contractor  that  under  the 
circxunstances  domestic  manufacture  is 
not  commercially  feasible. 

(j)  March-in  rights.  The  Contractor 
agrees  that,  with  respect  to  any  subject 
invention  in  which  it  has  acquired  title, 
NASA  has  the  right  in  accordance  with 
the  procedures  in  37  CFR  401.6  and  any 
supplemental  regulations  of  the  agency 
to  require  the  Contractor,  an  assignee  or 
exclusive  licensee  of  a  subject  invention 
to  grant  a  nonexclusive,  partially 
exclusive,  or  exclusive  license  in  any 
field  of  use  to  a  responsible  applicant  or 
applicants,  upon  terms  that  are 
reasonable  under  the  circumstances, 
and  if  the  Subcontractor,  assignee,  or 
exclusive  licensee  refuses  such  a  request 
NASA  has  the  right  to  grant  such  a 
license  itself  if  the  Federal  agency 
determines  that — 

(1)  Such  action  is  necessary  because 
the  Contractor  or  assignee  has  not  taken, 
or  is  not  expected  to  take  within  a 
reasonable  time,  effective  steps  to 
achieve  practical  application  of  the 
subject  invention  in  such  field  of  use; 

(2)  Such  action  is  necessary  to 
alleviate  health  or  safety  needs  which 
are  not  reasonably  satisfied  by  the 
Contractor,  assignee,  or  their  licensees; 

(3)  Such  action  is  necessary  to  meet 
requirements  for  public  use  specified  by 
Federal  regulations  and  such 
requirements  are  not  reasonably 
satisfied  by  the  Contractor,  assignee,  or 
licensees;  or 

(4)  Such  action  is  necessary  because 
the  agreement  required  by  paragraph  (i) 
of  this  section  has  not  been  obtained  or 
waived  or  because  a  licensee  of  the 
exclusive  right  to  use  or  sell  any  subject 
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invention  in  the  United  States  is  in 
breach  of  such  agreement. 

(k)  Special  provisions  for  contracts 
with  nonprofit  organizations.  If  the 
Contractor  is  a  nonprofit  organization,  it 
agrees  that — 

(1)  Rights  to  a  subject  invention  in  the 
United  States  may  not  be  assigned 
without  the  approval  of  NASA,  except 
where  such  assignment  is  made  to  an 
organization  which  has  one  of  its 
primary  functions  the  management  of 
inventions;  provided,  that  such  assignee 
will  be  subject  to  the  same  provisions  as 
the  Contractor; 

(2)  The  Contractor  will  share  royalties 
collected  on  a  subject  invention  with 
the  inventor,  including  Federal 
employee  co-inventors  (when  NASA 
deems  it  appropriate)  when  the  subject 
invention  is  assigned  in  accordance 
with  35  U.S.C.  202(e)  and  37  CFR 
401.10; 

(3)  The  balance  of  any  royahies  or 
income  earned  by  the  Contractor  with 
respect  to  subject*  inventions,  after 
payment  of  expenses  (including 
payments  to  inventors)  incidental  to  the 
administration  of  subject  inventions 
will  be  utilized  for  the  support  of 
scientific  research  or  education;  and 

(4)  It  will  make  efforts  that  are 
reasonable  under  the  circumstances  to 
attract  Ucensees  of  subject  inventions 
that  are  small  business  firms,  and  that 
it  will  give  a  preference  to  a  small 
business  firm  when  licensing  a  subject 
invention  if  the  Contractor  determines 
that  the  small  business  firm  has  a  plan 
or  proposal  for  marketing  the  invention 
which,  if  executed,  is  equally  as  likely 
to  bring  the  invention  to  practical 
application  as  any  plans  or  proposals 
fi-om  applicants  that  are  not  small 
business  firms;  provided  that  the 
Contractor  is  also  satisfied  that  the  small 
business  firm  has  the  capability  and 
resources  to  carry  out  its  plan  or 
proposal.  The  decision  whether  to  give 

a  preference  in  any  specific  case  will  be 
at  the  discretion  of  the  contractor. 
However,  the  Contractor  agrees  that  the 
Secretary  of  Commerce  may  review  the 
Contractor's  licensing  program  and 
decisions  regarding  small  business 
applicants,  and  the  Contractor  will 
negotiate  changes  to  its  licensing 
policies,  procediues,  or  practices  with 
the  Secretary  of  Commerce  when  the 
Secretary's  review  discloses  that  the 
Contractor  could  take  reasonable  steps 
to  more  effectively  implement  the 
requirements  of  this  paragraph. 

(1)  A  copy  of  all  submissions  or 
requests  required  by  this  clause,  plus  a 
copy  of  any  reports,  manuscripts, 
publications,  or  similar  material  bearing 
on  patent  matters,  shall  be  sent  to  the 
installation  Patent  Counsel  in  addition 


to  any  other  submission  requirements  in 
the  cooperative  agreement.  If  any 
reports  contain  information  describing  a 
"subject  invention"  for  which  the 
contractor  has  elected  or  may  elect  title. 
NASA  will  use  reasonable  efforts  to 
delay  public  release  by  NASA  or 
publication  by  NASA  in  a  NASA 
technical  series,  in  order  for  a  patent 
application  to  be  filed,  provided  that  the 
Contractor  identify  the  information  and 
the  "subject  invention"  to  which  it 
relates  at  the  time  of  submittal.  If 
required  by  the  Contracting  Officer,  the 
Contractor  shall  provide  the  filing  date, 
serial  number  and  title,  a  copy  of  the 
patent  application,  and  a  patent  number 
and  issue  date  for  any  "subject 
invention"  in  any  country  in  which  the 
Contractor  has  applied  for  patents. 

§  1 274.91 4    Requests  for  waiver  of  rights- 
large  business  PCXX  1995). 

(a)  In  accordance  with  the  NASA 
Patent  Waiver  Regulations,  14  CFR  part 
1245,  subpart  1,  waiver  of  rights  to  any 
or  all  inventions  made  or  that  may  be 
made  under  a  NASA  contract  or 
subcontract  with  other  than  a  small 
business  firm  or  a  domestic  nonprofit 
organization  may  be  requested  at 
different  time  periods.  Advance  waiver 
of  rights  to  any  or  all  inventions  that 
may  be  made  under  a  contract  or 
subcontract  may  be  requested  prior  to 
the  execution  of  the  contract  or 

subcontract,  or  within  30  days  after 
execution  by  the  selected  contractor.  In 
addition,  waiver  of  rights  to  an 
identified  invention  made  and  reported 
under  a  contract  or  subcontract  may  be 
requested,  even  though  a  request  for  an 
advance  waiver  was  not  made  or,  if 
made,  was  not  granted. 

(b)  Each  request  for  waiver  of  rights 
shall  be  by  petition  to  the  Administrator 
and  shall  include  an  identification  of 
the  petitioner;  place  of  business  and 
address;  if  petitioner  is  represented  by 
counsel,  the  name,  address,  and 
telephone  number  of  the  counsel;  the 
signature  of  the  petitioner  or  authorized 
representative;  and  the  date  of  signature. 
No  specific  forms  need  be  used,  but  the 
request  should  contain  a  positive 
statement  that  waiver  of  rights  is  being 
requested  under  the  NASA  Patent 
Waiver  Regulations;  a  clear  indication  of 
whether  the  request  is  for  an  advance 
waiver  or  for  a  waiver  of  rights  for  an 
individual  identified  invention;  whether 
foreign  rights  are  also  requested  and,  if 
so.  the  countries,  and  a  citation  of  the 
specific  Subpart  or  Subparts  of  the 
regulations  under  which  such  rights  are 
requested;  and  the  name,  address,  and 
telephone  number  of  the  party  with 
whom  to  communicate  when  the 
request  is  acted  upon.  Requests  for 


advance  waiver  of  rights  should, 
preferably,  be  included  with  the 
proposal,  but  in  any  event  in  advance  of 
negotiations. 

[c)  Petitions  for  advance  waiver,  prior 
to  contract  execution,  must  be 
submitted  to  the  Contracting  Officer.  All 
other  petitions  will  be  submitted  to  the 
Patent  Representative  designated  in  the 
contract. 

(d)  Petitions  submitted  with  proposals 
selected  for  negotiation  of  a  contract 
will  be  forwarded  by  the  Contracting 
Officer  to  the  installation  Patent 
Counsel  for  processing  and  then  to  the 
Inventions  and  Contributions  Board. 
The  Board  will  consider  these  petitions 
and  where  the  Board  makes  the  findings 
to  support  the  waiver,  the  Board  will 
recommend  to  the  Administrator  that 
waiver  be  granted,  and  will  notify  the 
petitioner  and  the  Contracting  Officer  of 
the  Administrator's  determination.  The 
Contracting  Officer  will  be  informed  by 
the  Board  whenever  there  is  insufficient 
time  or  information  or  other  reasons  to 
permit  a  decision  to  be  made  without 
unduly  delaying  the  execution  of  the 
contract.  In  the  latter  event,  the 
petitioner  v«ll  be  so  notified  by  the 
Contracting  Officer.  All  Other  petitions 
will  be  processed  by  installation  Patent 
Counsel  and  forwarded  to  the  Board- 
The  Board  shall  notify  the  petitioner  of 
its  action  and  if  waiver  is  granted,  the 
conditions,  reservations,  anc^, obligations 
thereof  will  be  included  in  the 
Instrument  of  Waiver.  Whenever  the 
Board  notifies  a  petitioner  of  a 
recommendation  adverse  to,  or  different 
ft'om,  the  waiver  requested,  the 
petitioner  may  request  reconsideration 
under  procedures  set  forth  in  the 
Regulations. 

§  1 274.91 5    Restrictions  on  sate  or  transfer 
of  technology  to  foreign  firms  or 
institutions  (XXX  1995). 

(a)  The  parties  agree  that  access  to 
technology  developments  under  this 
Agreement  by  foreign  firms  or 
institutions  must  be  carefully 
controlled.  For  piuposes  of  this  clause, 
a  transfer  includes  a  sale  of  the 
company,  or  sales  or  licensing  of  the 
technology.  Transfers  do  not  include: 

(1)  Sales  of  products  or  components, 

(2)  Licenses  of  software  or 
documentation  related  to  sales  of 
products  or  components,  or 

(3)  Transfers  to  foreign  subsidiaries  of 
the  Recipient  for  purposes  related  to 
this  Agreement. 

(b)  The  Recipient  shall  provide  timely 
notice  to  the  Contracting  Officer  in 
writing  of  any  proposed  transfer  of 
technology  developed  under  this 
Agreement.  If  NASA  determines  that  the 
transfer  may  have  adverse  consequences 


to  the  national  security  interests  of  the 
United  States,  or  to  the  establishment  of 
a  robust  United  States  industry,  NASA 
and  the  Recipient  shall  jointly  endeavor 
to  find  alternatives  to  the  proposed 
transfer  which  obviate  or  mitigate 
potential  adverse  consequences  of  the 
transfer. 

§1274.916    Liability  and  risit  of  loss  (XXX 
1995). 

(a)  With  regard  to  activities 
undertaken  pursuant  to  this  agreement, 
neither  party  shall  make  any  claim 
against  the  other,  employees  of  the 
other,  the  other's  related  entities  (e.g., 
contractors,  subcontractors,  etc.),  or 
employees  of  the  other's  related  entities 
for  any  injury  to  or  death  of  its  own 
employees  or  employees  of  its  related 
entities,  or  for  damage  to  or  loss  of  its 
own  property  or  that  of  its  related 
entities,  whether  such  injury,  death, 
damage  or  loss  arises  through 
negligence  or  otherwise,  except  in  the 
case  of  willful  misconduct. 

(b)  To  the  extent  that  a  risk  of  damage 
or  loss  is  not  dealt  with  expressly  in  this 
agreement,  each  party's  liability  to  the 
other  party  arising  out  of  this 
Agreement,  whether  or  not  arising  as  a 
result  of  an  alleged  breach  of  this 
Agreement,  shall  be  limited  to  direct 
damages  only,  and  shall  not  include  any 
loss  of  revenue  or  profits  or  other 
indirect  or  consequential  damages. 

§  1 274.91 7    Additional  funds  (XXX  1 995). 

Pursuant  to  this  agreement,  NASA  is 
providing  a  fixed  amount  of  funding  for 
activities  to  be  undertaken  imder  the 
terms  of  this  cooperative  agreement. 
NASA  is  under  no  obligation  to  provide 
additional  funds.  Under  no 
circumstances  shall  the  Recipient 
undertake  any  action  which  could  be 
construed  to  imply  an  increased 
commitment  on  the  part  of  NASA  under 
this  cooperative  agreement. 

§  1274.918    Incremental  funding  (XXX 
1995). 

(a)  Of  the  award  amount  indicated  on 
the  cover  page  of  this  agreement,  only 
the  obligated  amount  indicated  on  the 
cover  page  of  this  agreement  is  available 
for  payment.  NASA  anticipates  making 
additional  allotments  of  funds  as 
required, 

(b)  These  funds  will  be  obligated  as 
appropriated  funds  become  available 
without  any  action  required  of  the 
Recipient.  NASA  is  not  obligated  to 
make  payments  in  excess  of  the  total 
funds  obligated. 

§1274.919    Cost  principles  and  accounting 
standards  (XXX  1995). 

The  expenditure  of  Government  funds 
by  the  Recipient  and  the  allowability  of 


costs  recognized  as  a  resource 
contribution  by  the  Recipient  (See 
clause  entitled  "Resource  Sharing 
Requirements")  shall  be  governed  by  the 
FAR  cost  principles,  48  CFR  part  31.  (If 
the  Recipient  is  a  consortium  which 
includes  non-commercial  firm  members, 
cost  allowability  for  those  members  will 
be  determined  as  follows:  Allowability 
of  costs  incurred  by  State,  local  or 
federally-recognized  Indian  tribal 
governments  is  determined  in 
accordance  with  the  provisions  of  OMB 
Circular  A-87,  "Cost  Principles  for  State 
and  Local  Govenunents."  The 
allowability  of  costs  incurred  by  non- 
profit organizations  is  determined  in 
accordance  with  the  provisions  of  OMB 
Circular  A-122,  "Cost  Principles  for 
Non-Profit  Organizations."  The 
allowability  of  costs  incurred  by 
institutions  of  higher  education  is 
determined  in  accordance  with  the 
provisions  of  OMB  Circular  A-21,  "Cost 
Principles  for  Educational  Institutions." 
The  allowability  of  costs  incurred  by 
hospitals  is  determined  in  accordance 
with  the  provisions  of  Appendix  E  of  45 
CFR  part  74,  "Principles  for 
Determining  Costs  Applicable  to 
Research  and  Development  Under 
Grants  and  Contracts  with  Hospitals.") 
Recipient's  method  for  accounting  for 
the  expenditure  of  funds  must  be 
consistent  with  Generally  Accepted 
Accounting  Principles. 

§  1 274.920    Responsibilities  of  the  NASA 
technical  officer  (XXX  1995). 

(a)  The  NASA  Grant  Administrator 
and  Technical  Officer  for  this 
cooperative  agreement  are  identified  on 
the  cooperative  agreement  cover  sheet. 

(b)  The  Grant  Specialist  shall  serve  as 
NASA's  authorized  representative  for 
the  administrative  elements  of  all  work 
to  be  performed  under  the  agreement. 

(c)  The  Technical  Officer  shall  have 
the  authority  to  issue  written  Technical 
Advice  which  suggests  redirecting  the 
project  work  (e.g.,  by  changing  the 
emphasis  among  different  tasks),  or 
pursuing  specific  lines  of  inquiry  likely 
to  assist  in  accomplishing  the  effort.  The 
Technical  Officer  shall  have  the 
authority  to  approve  or  disapprove 
those  technical  reports,  plans,  and  other 
technical  information  the  Recipient  is 
required  to  submit  to  NASA  for 
approval.  The  Technical  Officer  is  not 
authorized  to  issue  and  the  Recipient 
shall  not  follow  any  Technical  Advice 
which  constitutes  work  which  is  not 
contemplated  under  this  agreement; 
which  in  any  manner  causes  an  increase 
or  decrease  in  the  resource  sharing  or  in 
the  time  required  for  performance  of  the 
project;  which  has  the  effect  of  changing 
any  of  the  terms  or  conditions  of  the 


cooperative  agreement;  or  which 
interferes  with  the  Recipient's  right  to 
perform  the  project  in  accordance  with 
the  terms  and  conditions  of  this 
cooperative  agreement. 

§  1274.921    Publications  and  reports:  Non- 
proprietary research  results  pCXX  1995) 

(a)  NASA  encourages  the  widest 
practicable  dissemination  of  research 
results  at  all  times  during  the  course  of 
the  investigation  consistent  with  the 
other  terms  of  this  agreement. 

(b)  All  information  disseminated  as  a 
result  of  the  cooperative  agreement, 
shall  contain  a  statement  which 
acknowledges  NASA's  support  and 
identifies  the  cooperative  agreement  by 
number. 

(c)  Prior  approval  by  the  NASA 
Technical  Officer  is  required  only  where 
the  Recipient  requests  that  the  results  of 
the  research  be  published  in  a  NASA 
scientific  or  technical  publication.  Two 
copies  of  each  draft  publication  shall 
accompany  the  approval  request. 

(d)  Reports  shall  contain  full 
bibliographic  references,  abstracts  of 
publications  and  lists  of  all  other  media 
in  which  the  research  was  discussed. 
The  Recipient  shall  submit  the 
following  technical  reports: 

(1)  A  performance  report  for  every 
year  of  the  cooperative  agreement 
(except  the  final  year).  Each  report  is 
due  60  days  before  the  anniversary  date 
of  the  cooperative  agreement  and  shall 
describe  research  accomplished  during 
the  report  period. 

(2)  A  summary  of  research,  which  is 
due  by  90  days  after  the  expiration  date 
of  the  cooperative  agreement,  regardless 
of  whether  or  not  support  is  continued 
under  another  cooperative  agreement. 
This  report  is  intended  to  summarize 
the  entire  research  accomplished  during 
the  duration  of  the  cooperative 
agreement. 

(e)  Performance  reports  and 
summaries  of  research  shall  display  the 
following  on  the  first  page: 

(1)  Title  of  the  cooperative  agreement. 

(2)  Type  of  report. 

(3)  Period  covered  by  the  report. 
(4}  Name  and  address  of  the 

Recipient's  organization. 
(5)  Cooperative  agreement  number. 

(f)  An  original  and  two  copies,  one  of 
which  shall  be  of  suitable  quality  to 
permit  micro-reproduction,  shall  be  sent 
as  follows: 

(1)  Original— Grant  Officer. 

(2)  Copy — Technical  Officer 

(3)  Micro-reproducible  copy — NASA 
Center  for  Aerospace  Information 
(CASI),  Attn:  Accessioning  Department, 
800  Elkridge  Landing  Road,  Linthicum 
Heights,  Maryland  21090-2934. 
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f  1274.922    Suspension  or  revocation  PCXX 
1995). 

(a)  This  cooperative  agreement  may  be 
suspended  by  NASA  or  revoked  in 
whole  or  in  part  by  the  Recipient  or  by 
NASA  after  consultation  with  the  other 
party.  NASA  may  revoke  the  agreement, 
for  example,  if  the  Recipient  is  not 
making  anticipated  technical  progress,  if 
the  Recipient  materially  fails  to  comply 
with  the  terms  of  the  agreement,  or  if 
appropriated  funds  are  not  available  to 
support  the  program. 

fb)  Suspension  of  the  cooperative 
agreement  by  NASA  may  occur  when 
the  Recipient  has  failed  to  comply  with 
the  terms  of  the  cooperative  agreement. 
Upon  reasonable  notice  to  the  Recipient, 
NASA  may  temporarily  suspend  the 
cooperative  agreement  and  withhold 
further  payments,  pending  corrective 
action  by  the  Recipient  or  a  decision  by 
NASA  to  revoke  the  cooperative 
agreement. 

(c)  In  the  event  of  revocation,  the 
Recipient  shall  not  be  entitled  to 
additional  funds  or  payments  except  as 
may  be  required  by  the  Recipient  to 
meet  commitments  which  had  in  the 
judgment  of  NASA  become  firm  prior  to 
the  effective  date  of  revocation  and  are 
otherwise  appropriate.  In  no  event,  shall 
these  additional  funds  or  payments 
exceed  the  amount  of  the  next  payable 
milestone  billing  amount. 

§  1274.923    Equipment  and  other  property 
(XXX  1995). 

(a)  NASA  cooperative  agreements 
permit  acquisition  of  technical  property 
required  for  the  conduct  of  research. 
Acquisition  of  property  costing  in 
excess  of  $5 ,000  and  not  included  in  the 
approved  proposal  budget  requires  the 
prior  approval  of  the  Grant  Officer 
imless  the  item  is  merely  a  different 
model  of  an  item  shown  in  the  approved 
proposal  budget. 

(b)  Recipients  may  not  purchase,  as  a 
direct  cost  to  the  cooperative  agreement, 
items  of  non-technical  property, 
examples  of  which  inchide  but  are  not 
limited  to  office  equipment  and 
furnishings,  air  conditioning  equipment, 
reproduction  and  printing  equipment, 
motor  vehicles,  and  automatic  data 
processing  equipment.  If  the  Recipient 
requests  an  exception,  the  Recipient 
shall  submit  a  written  request  for  Grant 
Officer  approval,  prior  to  purchase  by 
the  Recipient,  stating  why  the  Recipient 
caimot  charge  the  property  to  indirect 
costs. 

(c)  Under  no  circimistances  shall 
cooperative  agreement  funds  be  used  to 
acquire  land  or  any  interest  therein,  to 
acquire  or  construct  facilities  (as 
defined  in  48  CFR  (FAR)  45.301),  or  to 
procure  passenger  carrying  vehicles. 


(d)  The  government  shall  have  title  to 
equipment  and  other  personal  property 
acquired  with  government  funds.  Such 
property  shall  be  disposed  of  pursuant 
to  48  CFR  (FAR)  45.603.  The  Recipient 
shall  have  title  to  equipment  and  other 
personal  property  acquired  with 
Recipient  funds.  Such  property  shall 
remain  with  the  Recipient  at  the 
conclusion  of  the  cooperative 
agreement. 

(e)  Title  to  Government  furnished 
equipment  (including  equipment,  title 
to  which  has  been  transferred  to  the 
Government  pursuant  to  14  CFR 
1260.408(d)  prior  to  completion  of  the 
work)  will  remain  with  the  Government. 

(f)  The  Recipient  shall  estabhsh  and 
maintain  property  management 
standards  for  nonexpendable  personal 
property  and  otherwise  manage  such 
property  as  set  forth  in  14  CFR 
1260.507. 

(g)  Armually  by  October  31,  the 
Recipient  shall  submit  2  copies  of  an 
inventory  report  which  lists  all 
Government  furnished  equipment  and 
equipment  acquired  with  Government 
funds  in  their  custody  as  of  September 
30.  The  Recipient  shall  submit  2  copies 
of  a  final  inventory  report  by  60  days 
after  the  expiration  date  of  the 
cooperative  agreement.  The  final 
inventory  report  shall  contain  a  list  of 
all  Recipient  acquired  equipment  and  a 
list  of  Government  furnished 
equipment.  Aimual  and  final  inventory 
reports  shall  reflect  the  elements 
required  in  14  CFR  1260.5e7(a)(l)(i), 
(ii),  (iii),  (v)  through  (viii)  and  beginning 
and  ending  dollar  value  totals  for  the 
reporting  period  and  be  submitted  to  the 
grant  officer.  When  Government 
furnished  equipment  is  no  longer 
needed,  the  Recipient  shall  notify  the 
Contracting  Officer,  who  will  provide 
disposition  instructions. 

§  1 274.924    CivU  rt§hts  pCXX  1 995). 

Work  on  NASA  cooperative 
agreements  is  subject  to  the  provisions 
of  Title  VI  of  the  Civil  Rights  Act  of 
1964  (Pub.  L.  88-352;  42  U.S.C.  2000d- 
1),  Title  IX  of  the  Education 
Amendments  of  1972  (20  U.S.C.  1680  et 
seq.),  section  504  of  the  Rehabilitation 
Act  of  1973,  as  amended  (29  U.S.C. 
794),  the  Age  Discrimination  Act  of 
1975  (42  U.S.C.  6101  et  seq.),  and  the 
NASA  implementing  regulations  (14 
CFR  parts  1250,  1251,  and  1252). 

§  1 274.925    Subcontracts  (XXX  1 995). 

(a)  NASA  Grant  Officer  consent  is 
required  for  subcontracts  over  $100,000. 
if  not  accepted  by  NASA  in  the  original 
proposal,  and  may  be  requested  through 
the  Contract  Administrator.  The 
Recipient  shall  provide  the  following 


information  to  the  Contract 
Administrator  for  forwarding  to  the 
Grant  Officer: 

(1)  A.  copy  of  the  proposed 
subcontract. 

(2)  Basis  for  subcontractor  selection. 

(3)  Justification  for  lack  of 
competition  when  competitive  bids  or 
offers  are  not  obtained. 

(4)  Basis  for  award  cost  or  award 
price. 

(b)  The  Recipient  shall  utilize  small 
business  concerns,  small  disadvantaged 
business  concerns,  Historically  Black 
Colleges  and  Universities,  minority 
educational  institutions,  and  women- 
owned  small  business  concerns  as 
subcontractors  to  the  maximum  extent 
practicable.  The  Federal  Acquisition 
Streamlining  Act  (FASA)  requires  that 
NASA  obligate  in  each  fiscal  year  five 
percent  (5%)  of  the  total  value  of  all 
prime  and  subcontract  awards  to  small 
disadvantaged  businesses.  FASA  also 
established  that  NASA  would 
participate  in  the  Government-wide 
objective  to  award  at  least  five  percent 
(5%)  of  the  total  value  of  all  prime  and 
subcontract  awards  to  small  businesses 
owned  and  controlled  by  women. 

§  1274.926    Clean  Air-Water  Pollution 
Control  Acts  (XXX  1995). 

If  this  cooperative  agreement  or 
supplement  thereto  is  in  excess  of 
$100,000,  the  Recipient  agrees  to  notify 
the  Contract  Administrator  promptly  of 
the  receipt,  whether  prior  or  subsequent 
to  the  Recipient's  acceptance  of  this 
cooperative  agreement,  of  any 
commimication  from  the  Director, 
Office  of  Federal  Activities, 
Environmental  Protection  Agency 
(EPA),  indicating  that  a  facility  to  be 
utilized  under  or  in  the  performance  of 
this  cooperative  agreement  or  any 
subcontract  thereunder  is  under 
consideration  to  be  listed  on  the  EPA 
"List  of  Violating  Facilities"  published 
pursuant  to  40  CFR  15.20.  By 
acceptance  of  a  cooperative  agreement 
in  excess  of  $100,000,  the  Recipient: 

(a)  Stipulates  that  any  facility  to  be 
utilized  thereunder  is  not  Usted  on  the 
EPA  "List  of  Violating  Facifities"  as  of 
the  date  of  acceptance; 

(b)  agrees  to  comply  with  all 
requirements  of  section  114  of  the  Clean 
Air  Act.  as  amended  (42  U.S.C.  1857  et 
seq.  as  amended  by  Pub.  L.  91-604)  and 
308  of  the  Federal  Water  Pollution 
Control  Act,  as  amended  (33  U.S.C. 
1251  ef  seq.  as  amended  by  Pub.  L.  92- 
500)  relating  to  inspection,  monitoring, 
entry,  reports  and  information,  and  all 
other  requirements  specified  in  the 
aforementioned  sections,  as  well  as  all 
regulations  and  guidelines  issued 
thereunder  after  award  of  and 


Federal  Register  /  Vol.  60,  No.  123  /  Tuesday.  June  27,  1995  /  Proposed  Rules 


33183 


applicable  to  the  cooperative  agreement; 
and 

(c)  agrees  to  include  the  criteria  and 
requirements  of  this  clause  in  every 
subcontract  hereunder  in  excess  of 
$100,000,  and  to  take  such  action  as  the 
Contract  Administrator  may  direct  to 
enforce  such  criteria  and  requirements. 

§1274.927    Debarment  and  suspension 
and  drug-free  workplace  (XXX  1995). 

NASA  cooperative  agreements  are 
subject  to  the  provisions  of  14  CFR  part 
1265.  Government-wide  Debarment  and 
Suspension  (Nonprocurement)  and 
Government-wide  requirements  for 
Drug-Free  Workplace,  unless  excepted 
by  14  CFR  1265.110  or  1265.610. 

§  1274.928    Foreign  national  employee 
investigative  requirements  (XXX  1995). 

(a)  The  Recipient  shall  submit  a 
properly  executed  Name  Check  Request 
(NASA  Form  531)  and  a  completed 
applicant  fingerprint  card  (Federal 
Bureau  of  Investigation  Card  FD-258) 
for  each  foreign  national  employee 
requiring  access  to  a  NASA  Installation. 
These  documents  shall  be  submitted  to 
the  Installation's  Security  Office  at  least 
75  days  prior  to  the  estimated  duty  date. 
The  NASA  Installation  Security  Office 
will  request  a  National  Agency  Check 
(NAC)  for  foreign  national  employees 
requiring  access  to  NASA  facilities.  The 
NASA  Form  531  and  fingerprint  card 
may  be  obtained  ft-om  the  NASA 
Installation  Security  Office. 

(b)  The  Installation  Security  Office 
will  request  from  NASA  Headquarters, 
International  Relations  Division  (Code 
IR),  approval  for  each  foreign  national's 
access  to  the  Installation  prior  to 
providing  access  to  the  Installation.  If 
the  access  approval  is  obtained  from 
NASA  Headquarters  prior  to  completion 
of  the  NAC  and  performance  of  the 
cooperative  agreement  requires  a  foreign 
national  to  be  given  access  immediately, 
the  Technical  Officer  may  submit  an 
escort  request  to  the  Installation's  Chief 
of  Security. 

§  1 274.929    Restrictions  on  lobbying  (XXX 
1995). 

This  award  is  subject  to  the 
provisions  of  14  CFR  part  1271  "New 
Restrictions  on  Lobbying." 

§  1274.930    Travel  and  transportation  (XXX 
1995). 

(a)  For  travel  funded  by  the 
government  under  this  agreement, 
section  5  of  the  International  Air 
Transportation  Fair  Competitive 
Practices  Act  of  1974  (49  App.  U.S.C. 
1517)  (Fly  America  Act)  requires  the 
Recipient  to  use  U.S. -flag  air  carriers  for 
international  air  transportation  of 
personnel  and  property  to  the  extent 


that  service  by  those  carriers  is 
available. 

(b)  Department  of  Transportation 
regulations.  49  CFR  part  173,  govern 
Recipient  shipment  of  hazardous 
materials  and  other  items. 

§  1 274.931    Officials  not  to  benefit  (XXX 
1995). 

No  member  of  or  delegate  to  Congress, 
or  resident  commissioner,  shall  be 
admitted  to  any  share  or  part  of  this 
agreement,  or  to  any  benefit  arising  from 
it.  However,  this  clause  does  not  apply 
to  this  agreement  to  the  extent  that  this 
agreement  is  made  with  a  corporation 
for  the  corporation's  general  benefit. 

§  1274.932    Electronic  funds  transfer 
payment  methods  (XXX  1995). 

Payments  under  this  cooperative 
agreement  will  be  made  by  the 
Government  either  by  check  or 
electronic  funds  transfer  (through  the 
Treasury  Fedline  Payment  System 
(FEDLINE)  or  the  Automated  Clearing 
House  (ACH)),  at  the  option  of  the 
Government.  After  award,  but  no  later 
than  14  days  before  an  invoice  is 
submitted,  the  Recipient  shall  designate 
a  financial  institution  for  receipt  of 
electronic  funds  transfer  payments,  and 
shall  submit  this  designation  to  the 
Grant  Officer  or  other  Government 
official,  as  directed. 

(a)  For  payment  through  FEDLINE, 
the  Recipient  shall  provide  the 
following  information: 

(1)  Name,  address,  and  telegraphic 
abbreviation  of  the  financial  institution 
receiving  payment. 

(2)  The  American  Bankers  Association 
9-digit  identifying  number  for  wire 
transfers  of  the  financing  institution 
receiving  payment  if  the  institution  has 
access  to  the  Federal  Reserve 
Communication  System. 

(3)  Payee's  account  number  at  the 
financial  institution  where  funds  are  to 
be  transferred. 

(4)  If  the  financial  institution  does  not 
have  access  to  the  Federal  Reserve 
Communications  System,  name, 
address,  and  telegraphic  abbreviation  of 
the  correspondent  financial  institution 
through  which  the  financial  institution 
receiving  payment  obtains  wire  transfer 
activity.  Ptovide  the  telegraphic 
abbreviation  and  American  Bankers 
Association  identifying  number  for  the 
correspondent  institution. 

(b)  For  payment  through  ACH,  the 
Recipient  shall  provide  the  following 
information: 

(1)  Routing  transit  number  of  the 
financial  institution  receiving  payment 
(same  as  American  Bankers  Association 
identifying  number  used  for  FEDLINE). 

(2)  Number  of  account  to  which  funds 
are  to  be  deposited. 


(3)  Type  of  depositor  account  ("C"  for 
checking,  "S"  for  savings). 

(4)  If  me  Recipient  is  a  new  enrollee 
to  the  ACH  system,  a  "Payment 
Information  Form."  SF  3881,  must  be 
completed  before  payment  can  be 
processed. 

(c)  In  the  event  the  Recipient,  during 
the  performance  of  this  cooperative 
agreement,  elects  to  designate  a  different 
financial  institution  for  the  receipt  of 
any  payment  made  using  electronic 
funds  transfer  procedures,  notification 
of  such  change  and  the  required 
information  specified  above  must  be 
received  by  the  appropriate  Government 
official  30  days  prior  to  the  date  such 
change  is  to  become  effective. 

(d)  The  documents  furnishing  the 
information  required  in  this  clause  must 
be  dated  and  contain  the  signature,  title, 
and  telephone  number  of  the  Recipient 
official  authorized  to  provide  it,  as  well 
as  the  Recipient's  name  and  contract 
number. 

(e)  Failure  to  properly  designate  a 
financial  institution  or  to  provide 
appropriate  payee  bank  account 
information  may  delay  payments  of 
amounts  otherwise  properly  due. 

§1274.933    Retention  and  examination  of 
records  p(XX  1995). 

Financial  records,  supporting 
documents,  statistical  records,  and  all 
other  records  (or  microfilm  copies) 
pertinent  to  this  cooperative  agreement 
shall  be  retained  for  a  period  of  3  years, 
except  that  if  any  litigation,  claim,  or 
audit  is  started  before  the  expiration  of 
the  3-year  period,  the  records  shall  be 
retained  until  all  litigation,  claims,  or 
audit  findings  involving  the  records 
have  been  resolved,  and  records  for 
nonexpendable  property  acquired  with 
cooperative  agreement  funds  shall  be 
retained  for  3  years  after  its  final 
disposition.  The  retention  period  starts 
fi-om  the  date  of  the  submission  of  the 
final  invoice.  The  Administrator  of 
NASA  and  the  Comptroller  General  of 
the  United  States,  or  any  of  their  duly 
authorized  representatives,  shall  have 
access  to  any  pertinent  books, 
documents,  papers,  and  records  of  the 
Recipient  and  of  subcontractors  to  make 
audits,  examinations,  excerpts,  and 
transcripts.  All  provisions  of  this  clause 
shall  apply  to  any  subcontractor 
performing  substantive  work  under  this 
cooperative  agreement. 

Appendix  A — Contract  Provisions 

All  contracts  awarded  by  a  Recipient, 
including  small  purchases,  shall  contain 
the  following  provisions  if  applicable: 

1.  Equal  Employment  Opportunity — 
All  contracts  shall  contain  a  provision 
requiring  compliance  with  E.O.  11246, 
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"Equal  Employment  Opportunity,"  as 
amended  by  E.O.  11375.  "Amending 
Executive  Order  11246  Relating  to  Equal 
Employment  Opportimity."  and  as 
supplemented  by  regulations  at  41  CFR 
part  60.  "Office  of  Federal  Contract 
Compliance  Programs,  Equal 
Employment  Opportunity.  Department 
of  Labor." 

2.  Copeland  "Anti-Kickback"  Act  (18 
U.S.C.  874  and  40  U.S.C.  276c)— All 
contracts  and  subgrants  in  excess  of 
$2,000  for  construction  or  repair 
awarded  by  Recipients  and 
subrecipients  shall  include  a  provision 
for  compliance  with  the  Copeland 
"AnU-Kickback"  Act  (18  U.S.C.  874),  as 
supplemented  by  Department  of  Labor 
regulations  (29  CFR  part  3.  "Contractors 
and  Subcontractors  on  Public  Building 
or  Public  Work  Financed  in  Whole  or  in 
Part  by  Loans  or  Grants  from  the  United 
States").  The  Act  provides  that  each 
contractor  or  subrecipient  shall  be 
prohibited  from  inducing,  by  any 
means,  any  person  employed  in  the 
construction,  completion,  or  repair  of 
public  work,  to  give  lip  any  part  of  the 
compensation  to  which  he  is  otherwise 
entitled.  The  Recipient  shall  report  all 
suspected  or  reported  violations  to 

NASA. 

3.  Contract  Work  Hours  and  Safety 
Standards  Act  (40  U.S.C.  327-333)— 
Whereapplicabl©,  all  contracts  awarded 
by  Recipients  in  excess  of  $2,000  for 
construction  contracts  and  in  excess  of 
$2,500  for  other  contracts  that  involve 
the  employment  of  mechanics  or 
laborers  shall  include  a  provision  for 
compliance  with  sections  102  and  107 
of  the  Contraet  Work  Hours  and  Safety 
Standards  Act  (40  U.S.C.  327-333).  as 
supplemented  by  Department  of  Labor 
regulations  (29  CFR  part  5).  Under 
Subsection  102  of  the  Act.  each 
contractor  shall  be  required  to  compute 
the  wages  of  every  mechanic  and  laborer 
on  the  basis  of  a  standard  work  week  of 
40  hours.  Work  in  excess  of  the  standard 
work  week  is  permissible  provided  that 
the  worker  is  compensated  at  a  rate  of 
not  less  than  1  Va  times  the  basic  rate  of 
pay  for  all  hours  worked  in  excess  of  40 
hours  in  the  work  week.  Subsection  107 
of  the  Act  is  applicable  to  construction 
work  and  provides  that  no  laborer  or 
mechanic  shall  be  required  to  work  in 
surroundings  or  under  working 
conditions  which  are  unsanitary, 
hazardous  or  dangerous.  These 
requirements  do  not  apply  to  the 
purchases  of  supplies  or  materials  or 
articles  ordinarily  available  on  the  open 
market,  or  contracts  for  transportation  or 
transmission  of  intelligence. 

4.  Rights  to  Inventions  Made  Under  a 
Contract  or  Agreement — Contracts  or 
agreements  for  the  performance  of 


experimental,  developmental,  or 
research  work  shall  provide  for  the 
rights  of  the  Federal  Government  and 
the  Recipient  in  any  resuUing  invention 
in  accordance  with  37  CFR  part  401. 
"Rights  to  Inventions  Made  by 
Nonprofit  Organizations  and  Small 
Business  Firms  Under  Government 
Grants,  Contracts  and  Cooperative 
Agreements,"  and  any  implementing 
regulations  issued  by  the  awarding 
agMicy. 

5.  Clean  Air  Act  (42  U.S.C.  7401  et 
seq.)  and  the  Federal  Water  Pollution 
Control  Act  (33  U.S.C.  1251  et  seq.).  as 
amended — Contracts  and  subgrants  of 
amounts  in  excess  of  $100,000  shall 
contain  a  provision  that  requires  the 
Recipient  to  agree  to  comply  with  all 
applicable  standards,  orders  or 
regulations  issued  pursuant  to  the  Clean 
Air  Act  (42  U.S.C.  7401  et  seq.)  and  the 
Federal  Water  Pollution  Control  Act  as 
amended  (33  U.S.C.  1251  et  seq.). 
Violations  shall  be  reported  to  NASA 
and  the  Regional  Office  of  the 
Environmental  Protection  Agency 
(EPA). 

6.  Byrd  Anti-Lobbying  Amendment 
(31  U.S.C.  1352) — Contractors  who 
apply  or  bid  for  an  award  of  $100,000 
or  more  shall  file  the  required 
certification.  Each  tier  certifies  to  the 
tier  above  that  it  will  not  and  has  not 
used  Federal  appropriated  funds  to  pay 
any  person  or  organization  for 
influencing  or  attempting  to  influence 
an  officer  or  employee  of  any  agency,  a 
member  of  Congress,  officer  or 
employee  of  Congress,  or  an  employee 
of  a  member  of  Congress  in  connection 
with  obtaining  any  Federal  contract, 
grant  or  any  other  award  covered  by  31 
U.S.C.  1352.  Each  tier  shall  also  disclose 
any  lobbying  with  non-Federal  funds 
that  takes  place  in  connection  with 
obtaining  any  Federal  award.  Such 
disclosures  are  forwarded  from  tier  to 
tier  up  to  the  Recipient. 

7.  Debarment  and  Suspension  (E.O.'s 
12549  and  12689) — No  contract  shall  be 
made  to  parties  listed  on  the  General 
Services  Administration's  List  of  Parties 
Excluded  from  Federal  Procurement  or 
Nonprocurement  Programs  in 
accordance  with  E.O.s  12549  and  12689, 
"Debarment  and  Suspension."  This  list 
contains  the  names  of  parties  debarred, 
suspended,  or  otherwise  excluded  by 
agencies,  and  contractors  declared 
ineligible  under  statutory  or  regulatory 
authority  other  than  E.O.  12549. 
Contractors  with  awards  that  exceed  the 
small  purchase  threshold  shall  provide 
the  required  certification  regarding  its 
exclusion  status  and  that  of  its  principal 
employees. 


Appendix  B — Reports 

1.  Individual  procurement  action 
report  (NASA  Form  507). 

The  grant  officer  is  responsible  for 
submitting  NASA  Form  507  for  all 
cooperative  agreement  actions. 

2.  Inventory  listings  of  equipment. 
As  provided  in  paragraph  (g)  of 

§  1274.923.  an  annual  inventory  fisting 
of  Government  furnished  equipment 
will  be  submitted  by  October  31  of  each 
year.  Upon  receipt  of  each  annual 
inventory  listing,  the  administrative 
grant  officer  will  provide  1  copy  to  the 
NASA  installation  financial 
management  officer  and  1  copy  to  the 
NASA  installation  industrial  property 
officer.  A  final  inventory  report  of 
Government  furnished  equipment  and 
grantee  acquired  equipment  is  due  60 
days  after  the  end  of  the  cooperative 
agreement,  in  accordance  with  subpart  I. 
Upon  receipt  of  the  final  inventory 
report,  the  administrative  grant  officer 
will  provide  1  copy  to  the  technical 
officer  and  1  copy  to  the  NASA 
Installation  industrial  property  officer. 

3.  Disclosure  of  lobbying  activities 
(SFLLL). 

(a)  Grant  officers  shall  provide  one 
copy  of  each  SF  LLL  furnished  under  14 
CFR  1271.110  to  the  Procurement 
Officer  for  transmittal  to  the  Director, 
Analysis  Division  (Code  HC). 

(b)  Suspected  violations  of  the 
statutory  prohibitions  implemented  by 
14  CFR  part  1271  shall  be  reported  to 
the  Director.  Contract  Management 
Division  (Code  HK). 

Appendix  C — Listing  ofExhibits 

Exhibit  A — Format  for  Cooperative 
Agreement 

National  Aeronautics  and  Space 
Administration  Cooperative  Agreement 

l.To: 

2.  Cooperative  Agreement  No.: 

3.  Supplement  No.: 

4.  Effective  Date: 

5.  Expiration  Date: 

6.  For  Research  Entitled: 

7.  Award  History 
Previous  Amount: 
This  Action: 
Total  to  Date: 

Fimding  History 
Previous  Obligation: 
This  Action: 
Total  to  Date: 

8.  NASA  Procurement  Request  No.: 
PPG  Code: 

Appropriation: 

9.  Points  of  Contact: 
Technical  Officer: 
Grant  Administrator: 
Payment: 

United  States  of  America 


Recipient 


Grants  Officer 
Date:  


Authorized  Representative 
Date: 


|FR  Doc.  95-15536  Filed  6-26-95;  8:45  am] 
BILLING  CODE  7$10-01-P 

DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

30  CFR  Chapter  II 

Meetings  of  the  Indian  Gas  Valuation 
Negotiated  Rulemaking  Committee 

AGENCY:  Minerals  Management  Service, 

Interior. 

ACTION:  Notice  of  meetings. 

summary:  The  Secretary  of  the 
Department  of  the  Interior  (Department) 
has  established  an  Indian  Gas  Valuation 
Negotiated  Rulemaking  Committee 
(Committee)  to  develop  specific 
recommendations  with  respect  to  Indian 
gas  valuation  under  its  responsibilities 
imposed  by  the  Federal  Oil  and  Gas 
Royalty  Management  Act  of  1982,  30 
U.S.C.  1701  et  seq.  (FOGRMA).  The 
Department  has  determined  that  the 
establishment  of  this  Committee  is  in 
the  public  interest  and  will  assist  the 
Agency  in  performing  its  duties  under 
FOGRMA. 

DATES:  The  Committee  will  have 
meetings  on  the  dates  and  at  the  times 
shown  below: 

Wednesday,  July  12,  1995 — 9:30  a.m.  to 

5:00  p.m. 
Thursday.  July  13.  1995 — 8:00  a.m.  to 

5:00  p.m. 
Wednesday,  August  9,  1995—9:30  a.m. 

to  5:00  p.m. 
Thursday,  August  10,  1995 — 8:00  a.m. 

to  5:00  p.m. 
ADDRESSES:  The  July  meetings  will  be 
held  in  the  25th  floor  board  room  at 
Council  of  Energy  Resource  Tribes 
(CERT),  1999  Broadway,  Denver, 
Colorado  80203. 

The  August  meetings  will  be  held  in 
the  45th  floor  meeting  room  at  Holme 
Roberts  &  Owen  LLC.  1700  Lincoln. 
Suite  4100.  Denver.  Colorado  80203. 

Written  statements  may  be  submitted 
to  Mr.  IDonald  T.  Sant,  Eteputy  Associate 
Director  for  Valuation  and  Operations. 
Minerals  Management  Service.  Royalty 
Management  Program.  P.O.  Box  25165. 
MS-3100.  Denver,  CO  80225-0165. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Donald  T.  Sant,  Deputy  Associate 
Director  for  Valuation  and  Operations, 


Minerals  Management  Service.  Royalty 
Management  Program.  P.O.  Box  25165. 
MS-3100,  Denver.  Colorado.  80225- 
0165.  telephone  number  (303)  231- 
3899.  fax  number  (303)  231-3194.  At 
Holme  Roberts  &  Owen  LLC.  you  may 
contact  Maria  WiUiams  at  (303)  861- 
7000  or  Lynn  Malloy  (303)  866-0482.  At 
CERT  you  may  contact  (303)  297-2378. 

SUPPLEMENTARY  INFORMATION: 

The  location  and  dates  of  future 
meetings  will  be  published  in  the 
Federal  Register. 

The  meetings  will  be  open  to  the 
public  without  advanced  registration. 
Public  attendance  may  be  limited  to  the 
space  available.  Members  of  the  public 
may  make  statements  during  the 
meetings,  to  the  extent  time  permits, 
and  file  written  statements  with  the 
Committee  for  its  consideration. 

Written  statements  should  be 
submitted  to  the  MMS  address  listed 
above.  Minutes  of  Committee  meetings 
will  be  available  for  public  inspection 
and  copying  10  days  following  each 
meeting  at  the  Denver  Federal  Center, 
Bldg.  85,  Denver,  CO  80225.  In  addition, 
the  materials  received  to  date  during  the 
input  sessions  are  available  for 
inspection  and  copying  at  the  same 
address. 

Dated:  June  20,  1995. 
James  W.  Shaw 

Associate  Director  for  Royalty  Management 
IFR  Doc.  95-15770  Filed  6-26-95:  8:45  am) 

BILUNG  CODE  4310-MR-P 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Parts  140  through  147 

[CGD  95-016] 

Outer  Continental  Shelf  Activities 

AGENCY:  Coast  Guard.  DOT. 
ACTION:  Request  for  comments. 

summary:  The  Coast  Guard  is 
considering  amending  its  regulations  on 
Outer  Continental  Shelf  (OCS)  activities. 
Possible  amendments  may  include 
improvements  to  the  personnel  safety 
regulations  for  fixed  OCS  facilities,  new 
regulations  governing  the  operation  of 
mobile  inland  drilling  units  (MIDUs)  on 
the  OCS.  and  an  alignment  of  the 
requirements  for  foreign  vessels  engaged 
in  OCS  activities  with  those  for  U.S. 
vessels  similarly  engaged.  The  Coast 
Guard  requests  comments  on  these  as 
well  as  other  subjects  related  to  OCS 
activities. 


DATES:  Comments  must  be  received  on 
or  before  September  25,  1995. 
ADDRESSES:  Comments  may  be  mailed  to 
the  Executive  Secretary.  Marine  Safety 
Council  (G-LRA/3406)  (CGD  95-016). 
U.S.  Coast  Guard  Headquarters.  2100 
Second  Street  SW.,  Washington.  IX; 
20593-0001.  or  may  be  defivered  to 
room  3406  at  the  same  address  between 
8  a.m.  and  3  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  The 
telephone  number  is  (202)  267-1477. 

Tne  Executive  Secretary  maintains  the 
pubHc  docket  for  this  project. 
Comments  will  become  part  of  this 
docket  and  will  be  available  for 
inspection  or  copying  at  room  3406, 
U.S.  Coast  Guard  Headquarters  between 
8  a.m.  and  3  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  James  M.  Magill,  Offshore  Activities 
Branch.  (202)  267-2307. 

SUPPLEMENTARY  INFORMATION: 

Submission  of  Comments 

Persons  submitting  comments  should 
include  their  names  and  addresses, 
identify  this  project  (CGD  95-016).  and 
give  the  reason  for  each  comment. 
Please  submit  two  copies  of  all 
comments  and  attachments  in  an 
unbound  format,  no  larger  than  8V2  by 
1 1  inches,  suitable  for  copying  and 
electronic  filing.  Persons  wanting 
acknowledgment  of  receipt  of  comments 
should  enclose  stamped,  self-addressed 
postcards  or  envelopes. 

The  Coast  Guard  plems  no  public 
meeting.  Persons  may  request  a  public 
meeting  by  writing  to  the  Marine  Safety 
Council  at  the  address  under 
ADDRESSES.  The  request  should  include 
the  reasons  why  a  meeting  would  be 
beneficial.  If  it  determines  that  the 
opportimity  for  oral  presentations  will 
aid  this  project,  the  Coast  Guard  will 
hold  a  public  meeting  at  a  time  and 
place  announced  by  a  later  notice  in  the 
Federal  Register. 

Discussion  of  Proiect 

The  Coast  Guard  is  considering 
revising  its  regulations  on  Outer 
Continental  Shelf  (OCS)  activities  (33 
CFR  parts  140  through  147)  to  address 
new  developments  in  the  offshore 
industry;  to  implement,  more  fully, 
existing  legislation  and  interagency 
agreements;  and  to  respond  to 
recommendations  from  previous 
requests  for  comments  and  fi-om 
casualty  investigations.  The  major  areas 
under  consideration  include  workplace 
safety  and  health,  design  and 
equipment,  lifesaving  equipment,  fire 
protection,  and  operations,  particularly 
on  fixed  OCS  facilities.  One  concept 
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under  review  is  the  alignment  of  the 
requirements  applicable  to  foreign 
vessels  engaged  in  OCS  activities  with 
those  applicable  to  U.S.  vessels 
similarly  engaged.  Also,  the  Coast  Guard 
is  considering  regulations  for  mobile 
inland  drilling  units  (MIDUs).  Under 
current  Coast  Guard  policy.  MIDUs  are 
allowed  to  operate  on  the  OCS  out  to  a 
defined  bwundary  line  if  they  meet 
requirements  for  lifesaving.  firefighting. 
and  operations  similar  to  those  for  fixed 
OCS  facilities. 

Comments  are  requested  on  these  and 
other  subjects  related  to  safety  on  the 
OCS.  After  review  of  the  comments,  the 
Coast  Guard  will  determine  whether  to 
go  forward  with  this  project.  If  the  Coast 
Guard  decides  to  go  forward,  it  will 
publish  an  NPRM  in  a  later  issue  of  the 
Federal  Register  for  review  and 
comment  by  the  public. 

Dated:  June  15, 1995. 
I.e.  Card. 

Rear  Admiral.  U.S.  Coast  Guard.  Chief.  Office 
of  Marine  Safety,  Security  and  Environmental 
Protection. 

|FR  Doc.  95-15758  Filed  6-26-95;  8:45  am] 
MLLMQ  CODE  4910-14-M 


DEPARTMErfT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  229 
P.D.061995B] 

Tailing  of  IMarine  Mammals  Incidental 
to  Commercial  Fishing  Operations; 
Authorization  for  Commercial 
Fisheries;  Proposed  List  of  Fisheries; 
Hearings 

AGENCy:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  hearings; 

request  for  comments. 

SUMMARY:  NMFS  is  announcing  dates 
and  locations  for  nine  public  hearings 
that  will  address  the  proposed  rule  to 
implement  the  new  regime  under  the 
Marine  Mammal  Protection  Act  to 
govern  the  taking  of  marine  mammals 
incidental  to  commercial  fishing 
operations  and  the  proposed  list  of 
fisheries  (LOF)  included  in  the 
proposed  rule. 


DATES:  Written  comments  on  the 
proposed  rule  and  the  interactions 
between  commercial  fisheries  and  ESA- 
listed  stocks  must  be  submitted  by  July 
31.  1995.  Written  comments  on  the 
proposed  fist  of  fisheries  will  be 
accepted  until  September  14. 1995. 
Public  hearings  on  all  aspects  of  the 
proposed  rule  will  be  held  in  June  and 
July.  See  SUPPt.EMENTARY  INFORMATION 
for  specific  dates  and  times  of  the 
hearings. 

ADDRESSES:  Written  comments  should 
be  sent  to.  and  copies  of  the  proposed 
rule  are  available  from.  Chief.  Marine 
Mammal  Division,  Office  of  Protected 
Resources.  National  Marine  Fisheries 
Service.  1315  East-West  Highway,  Silver 
Spring.  MD  20910  (FAX:  301-713- 
0376).  Copies  of  the  environmental 
assessment  are  available  from  the  above 
address  or  by  accessing  NMFS  "Home 
Page"  on  the  World  Wide  Web  at  http:/ 
/kingfish.ssp.nmfs.gov:80/home- 
page.html.  Public  hearings  will  be  held 
in  Alaska,  California,  Maryland. 
Massachusetts.  New  Jersey.  New  York, 
North  Carolina,  and  Washington.  See 
SUPPLEMENTARY  INFORMATION  for  dates 
and  locations  of  the  hearings. 
FOR  FURTHER  INFORMATION  CONTACT: 
Margot  Bohan,  Office  of  Protected 
Resources,  301-713-2322;  Dan  Morris, 
Northeast  Region.  508-281-9388;  Jeff 
Brown,  Southeast  Region.  813-570- 
5301;  Jim  Lecky,  Southwest  Region. 
310-980-4015;  Brent  Norberg. 
Northwest  Region.  206-526-6140; 
Bridget  Mansfield,  Alaska  Region.  907- 
586-7235. 

SUPPLEMENTARY  INFORMATION:  On  June 
16,  1995,  NMFS  issued  a  proposed  rule 
(60  FR  31666)'!o  establish  a  new  regime 
for  the  taking  of  marine  mammals 
incidental  to  commercial  fishing 
operations,  pursuant  to  section  118  of 
the  MMPA.  Among  other  things,  issues 
addressed  in  the  proposed  rule  include: 
The  authorization  process  for  the 
incidental  take  of  species  and  stocks  of 
marine  mammals  by  vessels  engaged  in 
commercial  fishing,  the  issuance  of  a 
proposed  LOF  categorized  according  to 
ft^quency  of  incidental  serious  injury 
and  mortality  of  marine  mammals,  new 
classification  criteria  for  the 
categorization  of  commercial  fisheries 
based  on  level  of  take  relative  to 
potential  biological  removal,  the  new 
requirements  for  commercial  fishers  to 
report  any  marine  mammal  incidental 


injury  and/or  mortality  within  48  hours 
of  the  end  of  a  fishing  trip,  and  the 
definition  of  zero  mortality  rate  goal. 

The  public  will  have  an  opportunity 
to  provide  oral  or  written  testimony  at 
the  public  hearings.  NMFS  requests  that 
persons  planning  to  speak  at  the 
hearings  provide  a  written  copy  of  their 
testimony  to  NMFS  at  the  hearing. 
These  hearings  are  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  the 
appropriate  regional  contact  (see  FOR 
FURTHER  INFORMATION  CONTACT). 

The  hearings  on  the  proposed  rule 
and  the  proposed  LOF  will  be  held  as 
follows: 

1.  Wednesday,  June  28,  1995,  6:00 
p.m.  to  9:00  p.m. — King's  Grant  Inn, 
Route  128  at  Trask  Lane,  Dan  vers,  MA 
01923; 

2.  Thursday,  July  6,  1995,  6:30  p.m.  to 
9:30  p.m. — Forsythe  National  WiWlife 
Refuge  Auditorium,  Gray  Creek  Road 
(off  Route  9).  Oceanville,  NJ  08230; 

3.  Monday,  July  10,  1995,  3:00  p.m.  to 
5:00  p.m.— 1325  East-West  Highway, 
Bldg.  SSMC2,  Rm.  2358,  Silver  Spring, 
MD  20910; 

4.  Wednesday,  July  12, 1995,  6:30 
p.m.  to  9:30  p.m. — Carousel  Hotel  and 
Resort,  118th  Street  and  Coastal 
Highway,  Ocean  City,  MD  21842; 

5.  Wednesday,  July  12,  1995, 1:00 
p.m.  to  4:00  p.m. — Renaissance  Hotel, 
111  East  Ocean  Boulevard,  Long  Beach, 
CA  90802; 

6.  Wednesday,  July  12, 1995,  7:30 
p.m.  to  10:00  p.m. — Holiday  Inn.  3845 
Veteran's  Highway.  Ronkonkoma,  NY 
11779; 

7.  Tuesday.  July  18. 1995,  9:00  a.m.  to 
12  noon — Federal  Building,  Tlingit 
Room  (1st  floor),  222  West  7th  Avenue, 
Anchorage,  AK  99513; 

8.  Wednesday,  July  19. 1995.  7:00 
p.m.  to  10:00  p.m..  Duke  University 
Marine  Lab  Auditorium.  Pi  vers  Island 
Rd.,  Beaufort.  NC  28516;  and 

9.  Wednesday.  July  19,  1995,  10:00 
a.m.  to  12:00  p.m.,  7600  Sand  Point 
Way.  NE..  Building  9  Auditorium, 
Seattle,  WA  98115. 

Dated:  June  20.  1995. 
Patricia  Montanio, 

Acting  Office  Director.  Office  of  Protected 
Resources.  National  Marine  Fisheries  Service. 
|FR  Doc.  95-15682  Filed  6-22-95;  12:40  pm) 
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ARCHITECTURAL  AND 
TRANSPORTATION  BARRIERS 
COMPLIANCE  BOARD 

Access  Board;  Meeting 

AGENCY:  Architectural  and 
Transportation  Barriers  Compliance 
Board. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  Architectural  and 
Transportation  Barriers  Compliance 
Board  (Access  Board)  has  scheduled  its 
regular  business  meetings  to  take  place 
in  Washington,  DC  on  Tuesday  and 
Wednesday,  July  11-12. 1995  at  the 
times  and  location  noted  below. 
DATES:  The  schedule  of  events  is  as 
follows: 

Tuesday,  July  11,  1995 

9:00-12  Noon    Vision  Statement  Work 

Group. 
1:00-5:30  pm    Rulemaking  Priorities 

and  Strategy  Work  Group  (closed 

meeting). 

Wednesday.  July  12,  1995 

10.00-11:30  am    Technical  Programs 

Committee. 
1:30-3:30  pm    Board  Meeting. 
ADDRESSES:  The  meetings  will  be  held 
at:  Marriott  at  Metro  Center.  775  12th 
Street,  NW.,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  regarding  the 
meetings,  please  contact  Lawrence  W. 
Rofl^ee.  Executive  Director.  (202)  272- 
5434  ext.  714  (voice)  and  (202)  272- 
5449  (TTY). 

SUPPLEMENTARY  INFORMATION:  At  the 
Board  meeting,  the  Access  Board  will 
consider  the  following  agenda  items: 

•  Approval  of  the  Minutes  of  the  May 
12. 1995  Board  Meeting. 

•  Executive  Director's  Report. 

•  Vision  Statement  Work  Group 
Status  Report. 

•  Report  on  Rulemaking  Priorities 
and  Strategy  Work  Group. 


•  Federal  Facilities  Rulemaking — 
Objective,  Strategy,  and  Priority. 

•  Rulemaking  Plan. 

•  Fiscal  Years  1994  and  1995 
Research  Projects. 

•  Fiscal  Year  1996  Research  Planning. 

•  Removal  of  Obsolete  Rule  on 
Employee  Responsibilities  and  Conduct. 

Some  meetings  or  items  may  be 
closed  to  the  public  as  indicated  above. 
All  meetings  are  accessible  to  persons 
with  disabilities.  Sign  language 
interpreters  and  an  assistive  listening 
system  are  available  at  all  meetings. 
Lawrence  W.  Rofiiee, 
Executive  Director. 

(FR  Doc.  95-15698  Filed  6-26-95;  8:45  am) 
■ILLMG  CODE  tlSO-OI-M 


DEPARTMENT  OF  COMMERCE 
Foreign-Trade  Zones  Board 

[Order  No.  751] 

Expansion  of  Foreign-Trade  Zone  9, 
Oahu,  Hawaii 

Pursuant  to  its  authority  under  the 
Foreign-Trade  Zones  Act  of  June  18, 
1934.  as  amended  (19  U.S.C.  81a-81u). 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Order: 

Whereas,  an  application  from  the 
Department  of  Business,  Economic 
Development  &  Tourism  of  the  State  of 
Hawaii,  grantee  of  Foreign-Trade  Zone 
9,  for  authority  to  expand  its  general- 
purpose  zone  to  include  three  sites  on 
the  island  of  Oahu,  Hawaii,  was  filed  by 
the  Board  on  August  24. 1994  (FTZ 
Docket  28-94,  59  FR  46390.  9/8/94);  and 

Whereas,  notice  inviting  public 
comment  was  given  in  Federal  Register 
and  the  application  has  been  processed 
pursuant  to  the  FTZ  Act  and  the  Board's 
regulations;  and. 

Whereas,  the  Board  has  foimd  that  the 
requirements  of  the  FTZ  Act  and 
Board's  regulations  are  satisfied,  and 
that  the  proposal  is  in  the  public 
interest; 

Now.  therefore,  the  Board  hereby 
orders: 

The  application  to  expand  FTZ  9  is 
approved,  subject  to  the  Act  and  the 
Board's  regulations,  including  Section 
400.28. 


Signed  at  Washington,  DC,  this  19th  day  of 
June  1995. 
Susan  G.  Essemiui. 

Assistant  Secretary  of  Commerce  for  Import 
Administration.  Alternate  Chairman,  Foreigp- 
Trade  Zones  Board. 

Attest:  John  J.  Da  Ponte.  Jr..  Executive 
Secretary. 

IFR  Doc.  95-15609  Filed  6-26-95:  8:45  am) 
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[Docket  32-05] 

Foreign-Trade  Zone  49,  NewaiK  NJ; 
Proposed  Foreign-Trade  Subzone; 
Bayway  Refining  Company  (Oil 
Refinery),  Linden,  NJ 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Port  Authority  of  New 
York  and  New  Jersey,  grantee  of  FTZ  49. 
requesting  special-purpose  subzone 
status  for  the  oil  refinery  complex  of 
Bayway  Refining  Company  (Bayway) 
(subsidiary  of  Tosco  Corporation), 
located  in  Linden,  New  Jersey.  The 
application  was  submitted  pursuant  to 
the  provisions  of  the  Foreign-Trade 
Zones  Act,  as  amended  (19  U.S.C.  81a- 
81u),  and  the  regulations  of  the  Board 
(15  CFR  part  400).  It  was  formally  filed 
on  June  19. 1995. 

The  refinery  complex  (1.250  acres)  is 
located  at  1400  Park  Avenue.  Linden 
(Union  County).  New  Jersey,  some  10 
miles  south  of  Newark.  The  refinery 
(220.000  barrels  of  crude  oil  per  day; 
950  employees)  is  used  to  produce  fuels 
and  petrochemical  feedstocks.  Fuels 
produced  include  gasoline,  jet  fuel, 
diesel  fuel,  fuel  oil.  kerosene,  and 
naphtha.  Petrochemical  feedstocks 
include  butane,  butylene,  propane, 
ethylene,  propylene,  and  petroleum  gas. 
Refinery  by-products  include  petroleum 
coke.  All  of  the  crude  oil  (80%  of 
inputs),  some  feedstocks  and  some 
blendstocks  are  soiu'ced  abroad. 

Zone  procedures  would  exempt 
Bayway  from  Customs  duty  payments 
on  the  foreign  products  used  in  its 
exports.  On  domestic  sales,  the 
company  would  be  able  to  choose  the 
finished  product  duty  rate 
(nonprivileged  foreign  status — NPF)  on 
certain  petrochemical  feedstocks  and 
refinery  by-products  (duty-free).  The 
duty  on  crude  oil  ranges  from  5.25  to 
10.5/barrel.  The  application  indicates 
that  the  savings  from  zone  procedures 
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would  help  improve  the  refinery's 
international  competitiveness. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  is  invited  from 
interested  parties.  Submissions  (original 
and  3  copies)  shall  be  addressed  to  the 
Board's  Executive  Secretary  at  the 
address  below.  The  closing  period  for 
their  receipt  is  August  28. 1995. 
Rebuttal  comments  in  response  to 
material  submitted  during  the  foregoing 
period  may  be  submitted  during  the 
subsequent  15-day  period  (to  September 
11.  1995). 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
for  public  inspection  at  each  of  the 
following  locations: 
U.S.  Department  of  Commerce  District 
Office,  Room  3718,  Federal  Office 
Building,  26  Federal  Plaza,  New  York, 
NY  10278 
Office  of  the  Executive  Secretary, 
Foreign-Trade  Zones  Board,  Room 
3716,  U.S.  Department  of  Commerce, 
14th  &  Pennsylvania  Avenue,  NW., 
Washington,  DC  20230. 

Dated:  June  19,  1995. 
John  I.  Da  Ponte,  Jr.. 

Executive  Secretary. 

IFR  Doc.  95-15608  Filed  6-26-95,  8:45  am) 
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International  Trade  Administration 
[A-68»-707] 

Granular  Polytetrafluoroettiylene  Resin 
from  Japan;  Pinal  Results  of 
Antidumping  Duty  Administrative 
Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
action:  Notice  of  final  results  of 
Antidumping  Duty  Administrative 
Review. 


SUMMARY:  On  January  30, 1995,  the 
Department  of  Commerce  (the 
Department)  published  in  the  Federal 
Register  the  preliminary  results  of  its 
1992-93  administrative  review  of  the 
antidumping  duty  order  on  granular 
polytetrafiuoroethylene  (PTFE)  resin 
from  Japan  (60  FR  5622).  The  review 
covers  one  manufacturer/exporter.  The 
review  period  is  August  1, 1992, 
through  July  31, 1993.  We  gave 
interested  parties  an  opportunity  to 
comment  on  our  preliminary  results. 
Based  upon  our  analysis  of  the 
comments  received  we  have  changed 


the  margin  calculation.  The  final  margin 
for  Daikin  Industries  (Daikin)  is  listed 
below  in  the  section  "Final  Results  of 
Review." 

EFFECTIVE  DATE:  June  27. 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  Riggle  or  Michael  Rill,  Office  of 
Antidumping  Compliance,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20230; 
telephone:  (202)  482-^733. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  January  30, 1995,  the  Department 
published  in  the  Federal  Register  the 
preliminary  results  of  its  1992-93 
administrative  review  of  the 
antidumping  duty  order  on  granular 
PTFE  resin  from  Japan.  There  was  no 
request  for  a  hearing.  The  Department 
has  now  conducted  this  review  in 
accordance  with  section  751  of  the 
Tariff  Act  of  1930,  as  amended  (the 
Tariff  Act). 
Applicable  Statutes  and  Regulations 

Unless  otherwise  stated,  all  citations 
to  the  statutes  and  to  the  Department's 
regulations  are  references  to  the 
provisions  as  they  existed  on  December 
31, 1994. 

Scope  of  the  Review 

The  antidumping  duty  order  covers 
granular  PTFE  resins,  filled  or  unfilled. 
The  order  explicitly  excludes  PTFE 
dispersions  in  water  and  PTFE  fine 
powders.  During  the  period  covered  by 
this  review,  such  merchandise  was 
classified  under  item  number 
3904.61.90  of  the  Harmonized  Tariff 
Schedule  (HTS).  We  are  providing  this 
HTS  number  for  convenience  and 
Customs  purposes  only.  The  written 
description  of  scope  remains 
dispositive. 

The  review  covers  one  manufacturer/ 
exporter  of  granular  PTFE  resin,  Daikin. 
The  review  period  is  August  1, 1992, 
through  July  31,1993. 

Analysis  of  Comments  Received 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  We  received  a  case 
brief  from  petitioner,  E.  I.  Du  Pont  de 
Nemours  &  Company  (Du  Pont),  and 
case  and  rebuttal  briefs  from  Daikin. 

Issues  Raised  by  Du  Pont 

Comment  1:  Du  Pont  argues  that, 
although  the  Department  determined 
that  Daikin's  U.S.  sales  included  both 
purchase  price  and  exporter's  sales 
price  (ESP)  transactions,  the  Department 


should  treat  all  of  Daikin's  U.S.  sales  as 
ESP  transactions.  Du  Pont  claims  that 
Daikin's  wholly-owned  U.S.  subsidiary, 
Daikin  America,  hic.  (DAI),  is  actively 
involved  in  all  critical  aspects  of 
Daikin's  U.S.  sales  process.  Du  Pont 
claims  that  DAI  has  become  a  full- 
fledged  sales,  marketing  and  technical 
services  organization,  and  that  DAI  now 
runs  Daikin's  PTFE  business  in  the 
United  States.  Du  Pont  claims  that  DAI's 
activities  and  responsibilities  go  beyond 
the  more  limited  "paper  pusher"  role  of 
a  related  party  in  purchase  price 
transactions. 

Daikin  argues  that  the  Department 
correctly  determined  that  some  of 
Daikin's  U.S.  sales  were  purchase  price 
sales,  and  that  the  facts  surrounding 
Daikin's  purchase  price  sales  are  easily 
distinguishable  from  those  sales  treated 
as  ESP  transactions.  Daikin  argues  that, 
as  in  the  first  review,  the  Department 
applied  its  three-prong  test  for 
determining  whether  a  transaction 
should  be  treated  as  a  purchase  price  or 
as  an  ESP  sale.  Daikin  notes  that,  as  in 
the  first  review,  the  Department 
determined  that  sales  meeting  the 
criteria  set  forth  in  the  test  were 
properiy  treated  as  purchase  price  sales. 
See  Granular  Polyvtetrafluoroethylene 
Resin  From  Japan;  Final  Results  of 
Antidumping  Duty  Administrative 
Review,  58  FR  50343  (September  27, 
1993)  (PTFE/). 

DOC  Position:  We  agree  with  Daikin. 
In  reaching  our  preliminary  results  of 
review,  we  examined  DAI's  role  to 
determine  whether  Daikin's  sales  were 
purchase  price  or  ESP.  See  Granular 
Polytetrafiuoroethylene  Resin  From 
Japan;  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review,  60  FR  5622  (January  30, 1995). 
We  applied  a  three-part  test,  as  outlined 
in  the  preliminary  results,  and  in  PTFE 
I,  58  FR  at  50344.  For  certain  sales,  DAI 
merely  facilitated  the  sales  process, 
which  was  handled  directly  by  Daikin 
in  Japan.  Daikin  controlled  pricing  and 
selling  decisions,  while  DAI  acted  as  a 
communication  link  between  Daikin 
and  unrelated  commission  agents 
responsible  for  making  sales.  There  is 
no  evidence  that  would  indicate  that 
DAI  performed  more  than  routine 
selling  functions  with  regard  to  these 
sales,  which  we  therefore  continue  to 
regard  as  purchase  price  transactions. 

For  other  sales  we  found  that  DAI  had 
inventoried  the  subject  merchandise  in 
warehouses  in  the  United  States  based 
upon  anticipated  demand. 

We  determined  that  these  sales  were 
ESP  sales,  which  Daikin  has  not 
challenged. 

Comment  2:  Du  Pont  claims  that  the 
Department  failed  to  include  several 


ESP  sales  in  the  preliminary  results.  The 
Department  analyzed  ESP  transactions 
with  entry  dates  that  fell  within  the 
period  of  review  (POR).  Du  Pont  argues 
that  the  Department's  established  policy 
is  to  analyze  ESP  sales  by  date  of  sale 
rather  than  date  of  entry,  because  ESP 
sales  frequently  enter  the  United  States 
prior  to  the  actual  date  of  sale.  Du  Pont 
argues  that  the  Department  should 
revise  its  calculations  to  analyze  ESP 
sales  by  sale  date  instead  of  entry  date. 

Daikin  agrees  that  the  Department's 
calculations  should  be  revised  in  order 
to  capture  all  ESP  transactions  with  sale 
dates  during  the  POR. 

DCX:  Position:  We  agree.  We 
erroneously  analyzed  ESP  sales  by  entry 
date  rather  than  sale  date,  as  is  our 
established  practice.  We  have  revised 
the  calculations  for  these  final  results. 

Issue  Raised  by  Daikin 

Comment  3:  Daikin  argues  that  the 
E)epartment  should  reduce  the  quantity 
sold  on  U.S.  sales  by  the  quantity  of 
returned  merchandise  in  order  to 
account  for  losses  incurred  by  Daikin  for 
the  replacement  of  defective 
merchandise,  which,  Daikin  stated, 
cannot  be  resold.  Daikin  notes  that, 
according  to  the  Department's  analysis 
memorandum,  the  Department  intended 
to  adjust  the  quantity  sold  by  the 
quantity  of  returned  merchandise. 

Antidumping  Duty  Order  on  Granular 
Polytetrafiuoroethylene  Resin  from 
Japan — Analysis  Memorandum  for 
Preliminary  Results  of  Second  Review 
of  Daikin  Industries  (December  2, 1994) 
(Analysis  Memorandum). 

Daikin  states  that  such  an  adjustment 
is  necessary  in  order  to  avoid  double 
counting  the  costs  and  expenses 
associated  with  returned  merchandise, 
because  all  expenses  related  to  returns 
are  reported  under  separate  variables 
and  are  already  incorporated  in  the 
margin  calculation.  According  to 
Daikin,  failure  to  make  the  adjustment 
would  result  in  the  same  merchandise 
contributing  a  second  time  to  an 
increase  in  dumping  duties  when  the 
Department  calculates  duties  for  the 
returned  quantity.  Furthermore,  Daikin 
argues  that  the  department  routinely 
adjusts  for  returns  by  deducting  the 
amount  returned  from  the  original 
transaction. 

DOC  Position:  We  agree  with  Daikin. 
We  intended  to  adjust  the  quantity  of 
U.S.  sales  by  deducting  the  quantity  of 
returned  defective  merchandise. 
Analysis  Memorandum  at  2.  The 
returned  merchandise  can  be  tied  to  the 
related  sale  by  invoice  number.  We 
made  a  similar  adjustment  for  returns 
associated  with  home  market  sales.  We 


have  revised  our  calculations  for  these 
final  results  to  adjust  U.S.  sales 
quantities  to  account  for  returns. 

Final  Results  of  the  Review 

As  a  result  of  the  comments  received, 
we  have  revised  our  preliminary  results 
and  determine  that  the  following  margin 
exists: 


Manufacturer/exporter 

Period 

Margin 
(per- 
cent) 

Daikin  Industries 

08/01/92- 
07/31/93. 

23.33 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
United  States  price  and  foreign  market 
value  may  vary  ftt)m  the  percentage 
stated  above.  The  Department  will  issue 
appraisement  instructions  directly  to 
the  Customs  Service. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  for  all 
shipments  of  the  subject  merchandise 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date  of  these  final  results  of 
administrative  review,  as  provided  by 
section  751(a)(1)  of  the  Tariff  Act: 

(1)  The  cash  deposit  rate  for  Daikin 
will  be  the  rate  shown  above;  (2)  for 
previously  reviewed  or  investigated 
companies  not  listed  above,  the  cash 
deposit  rate  will  continue  to  be  the 
company-specific  rate  published  for  the 
most  recent  period;  (3)  if  the  exporter  is 
not  a  firm  covered  in  this  review,  a  prior 
review,  or  the  original  less-than-fair- 
value  (LTFV)  investigation,  but  the 
manufacturer  is,  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 
recent  period  for  the  manufacturer  of 
the  merchandise;  and  (4)  the  cash 
deposit  rate  for  all  other  manufacturers 
or  exporters  will  be  91.74  percent,  the 
"all  others"  rate  from  the  LTFV 
investigation,  for  the  reasons  explained 
in  PTFE/ 

These  deposit  requirements,  when 
imposed,  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

This  notice  serves  as  a  final  reminder 
to  importers  of  their  responsibility 
under  19  CFR  353.26  to  file  a  certificate 
regarding  the  reimbursement  of 
antidumping  duties  prior  to  liquidation 
of  the  relevant  entries  during  this 
review  period.  Failure  to  comply  with 
this  requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 


This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  orders  (APOS)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  353.34(d)(1).  Timely 
written  notification  of  the  return/ 
destruction  of  APO  materials  or 
conversion  to  judicial  protective  order  is 
hereby  requested.  Failure  to  comply 
with  the  regulations  and  the  terms  of  an 
APO  is  a  sanctionable  violation. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C  1675(a)(1)) 
and  19  CFR  353.22. 

Dated:  June  21, 1995. 

Susan  G.  Esserman, 

Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  95-15610  Filed  6-26-95;  8:45  am] 
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Beckman  Research  institute  et  ai.; 
Notice  of  Consolidated  Decision  on 
Applications  for  Duty-Free  Entry  of 
Scientific  Instruments 

This  is  a  decision  consolidated 
pursuant  to  Section  6(c)  of  the 
Educational,  Scientific,  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651.  80  Stat.  897;  15  CFR  part 
301).  Related  records  can  be  viewed 
between  8:30  A.M.  and  5:00  P.M.  in 
Room  4211,  U.S.  Department  of 
Commerce,  14th  and  Constitution 
Avenue,  N.W.,  Washington,  D.C. 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instruments  described  below,  for  such 
purposes  as  each  is  intended  to  be  used, 
is  being  manufactured  in  the  United 
States. 

Docket  Number:  95-001.  Applicant: 
Beckman  Research  Institute  of  the  City 
of  Hope,  Duarte,  CA  91010.  Instrument: 
Mass  Spectrometer.  Model  MAT  900. 
Manufacturer:  Finnigan  MAT,  Germany. 
Intended  Use:  See  notice  at  60  FR  5166, 
January  26, 1995.  Reasons:  The  foreign 
instrument  provides:  (1)  capability  of 
switching  modes  between  scans  based 
on  results  of  the  previous  scan,  (2) 
magnetic  sector  operations  and  (3)  high 
sensitivity  with  electrospray.  Advice 
Received  From:  National  Institutes  of 
Health,  April  25. 1995. 

Docket  Number:  95-002.  Applicant: 
Metropolitan  Water  District  of  Southern 
California,  La  Verne,  CA  91750. 
Instrument:  Mass  Spectrometer,  Model 
Autospec.  Manufacturer:  Fisons,  United 
Kingdom.  Intended  Use:  See  notice  at  60 
FR  7168,  February  7,  1995.  Reasons: 
The  foreign  instrument  provides 
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magnetic  sector  design  permitting  both 
high  and  low  energy  MS/MS  with 
resolution  to  60  000  and  accuracy  to 
±0.002  dahon  to  eliminate  chemical 
interferences.  Advice  Received  Fmm: 
National  Institutes  of  Health,  April  25, 

1995. 

Docket  Number:  95-006.  Applicant: 
Northwestern  University,  Evanston,  IL 
60208-2150.  Instrument:  Mass 
Spectrometer.  Model  OPTIMA. 
Manufacturer.  Fisons  Instruments, 
United  Kingdom.  Intended  Use:  See 
notice  at  60  FR  9662.  February  21, 1995. 
Reasons:  The  foreign  instrument 
provides:  (1)  on-line  and  dual- 
microinlet  sample  preparation  and  (2) 
high  accuracy,  high  precision 
simultaneous  multi-isotope 
measurements  of  gaseous  species. 
Advice  Received  From:  National 
InsUtutes  of  Health.  April  25,  1995. 

Docket  Number:  95-009.  Applicant: 
University  of  Texas  at  Austin,  Austin, 
TX  78712.  Instrument:  Precise  Range 
and  Range-rate  Equipment  Satellite 
Tracking  Ground  Station.  Manufacturer 
Dernier  GmbH,  Germany.  Intended  Use: 
See  notice  at  60  FR  13700.  March  14, 
1995.  Reasons:  The  foreign  instrument 
provides:  (1)  a  regenerative,  coherent  X- 
band  transponder  for  precise  range  and 
range  rate  measurements  and  (2)  an  S- 
band  receiver  for  measurement  of  S/X- 
band  delay  difference  to  permit 
operation  as  a  ground  station  for  the 
ERS-2  satellite.  Advice  Received  From: 
The  Satellite  Research  Lab.  NOAA. 
April  25,  1995.  ,  ^       _, 

The  National  Institutes  of  HeaUh  and 
The  Satellite  Research  Lab  advise  that 
(1)  the  capabilities  of  each  of  the  foreign 
instruments  described  above  are 
pertinent  to  each  applicant's  intended 
purpose  and  (2)  they  know  of  no 
domestic  instrument  or  apparatus  of 
equivalent  scientific  value  for  the 
intended  use  of  each  instrument. 

We  know  of  no  other  instrument  or 
apparatus  being  manufactured  in  the 
United  States  which  is  of  equivalent 
scientific  value  to  any  of  the  foreign 
instruments. 
Frank  W.  Creel 

Director.  Statutory  Import  Programs  Staff 
|FR  Doc.  95-15611  Filed  6-26-95;  8:45  am] 
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Applications  for  Duty-Free  Entry  of 
Scientific  Instruments 

Pursuant  to  Section  6(c)  of  the 
Educational.  Scientific  and  Cultural 
Materials  Importation  Act  of  1966  (Pub 
L.  89-651;  80  Stat.  897;  15  CFR  part 
301),  we  invite  comments  on  the 
question  of  whether  instruments  of 
equivalent  scientific  value,  for  the 


purposes  for  which  the  instruments 
shown  below  are  intended  to  be  used, 
are  being  manufactured  in  the  United 

States.  ^^ 

Comments  must  comply  with  15  CFK 
301.5(a)(3)  and  (4)  of  the  regulations  and 
be  filed  within  20  days  with  the 
Statutory  Import  Programs  Staff,  U.S. 
Department  of  Commerce.  Washington. 
D.C.  20230.  Applications  may  be 
examined  between  8:30  A.M.  and  5:00 
P.M.  in  Room  4211.  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  D.C. 

Docket  Number  94-145R.  Applicant: 
Miami  University,  Office  of  Purchasing. 
213  Roudebush  Hall.  Oxford.  OH  45056. 
/nstrumenf:  Cryostage.  Manufacturer 
Linkham  Scientific  Instnmients,  Ltd., 
United  Kingdom.  Intended  Use:  Original 
notice  of  this  resubmitted  application 
was  published  in  the  FEDERAL 
REGISTER  of  January  4, 1995.     - 

Docket  Number  95-043.  Applicant: 
Indiana  University  Medical  Center, 
Department  of  Radiation  Oncology.  535 
Bamhill  Drive,  Indianapolis.  IN  46202- 
5289.  Instrument:  Radiation  Therapy 
Simulator.  Model  Simulix-MC. 
Manufacturer  Oldelft.  The  Netherlands. 
Intended  Use:  The  instrument  vvill  be 
used  for  training  resident  radiation 
oncologists  and  student  radiation 
therapists  in  the  use  and  operation  of 
this  equipment.  Application  Accepted 
by  Commissioner  of  Customs:  June  2, 

1995. 

Docket  Number  95-044.  Applicant: 
The  University  of  Iowa.  Department  of 
Chemical  and  Biochemical  Engineering. 
Iowa  City,  lA  52242.  Instrument:  Laser 
Light  Scattering  Correlator  and 
Monomode  Fiber  Optical  Goniometer 
System.  Manufacturer  AL  -  Laser 
Vertriebsgesellschaft  mbH.  Germany. 
Intended  Use:  The  instrument  will  be 
used  to  study  polyphenolics, 
polycarbohydrates,  proteins,  surfactants 
of  varying  types,  and  whole  cells  (yeast, 
bacteria  and  insect  cells).  The 
experiments  will  consist  of 
measurements  of  polymer 
characteristics  (mass.  size,  force)  to 
confirm  or  assess  the  state  of  purity  of 
commercially  purchased  samples  or 
samples  prepared  in  the  labs  which  are 
used  as  standards  during  other  tests. 
The  instrument  will  also  be  used 
-    extensively  in  Ph.D.  Dissertation 
coursework  by  students  operating  the 
instrument  collecting  and  analyzing  the 
data,  and  characterizing  the  various 
samples.  Application  Accepted  by 
Commissioner  of  Customs:  June  2. 1995. 

Docket  Number  95-045.  Applicant: 
The  Scripps  Research  Institute,  10666 
N.  Torrey  Pines  Road,  La  JoUa.  CA 
92037.  Instrument:  Mass  Spectrometer 
System.  Model  API  100.  Manufacturer 


PE  Sciex,  Canada.  Intended  Use:  The 
instrument  will  be  used  to  conduct 
studies  of  proteins,  peptides, 
oligonucleotides  and  carbohydrates, 
natural  and  synthetic  products  and 
components  of  biological  fluids.  The 
goal  of  the  investigations  is  to  further 
develop  electrospray  mass  spectrometry 
as  a  tool  for  biological  and  biochemical 
research.  Application  Accepted  by 
Commissioner  of  Customs:  June  5, 1995. 

Docket  Number  95-047.  Applicant: 
Georgia  State  University,  University 
Plaza,  Atlanta.  GA  30303.  Instrument: 
Laser  Ablation  System,  Model  266. 
Manufacturer  Finnigan  MAT,  United 
Kingdom.  Intended  Use:  The  instrument 
will  be  used  in  a  pilot  study  to 
determine  trace  elements,  including  rare 
earth  elements  in  fluid  inclusions.  The 
goals  of  this  study  are  to:  (1)  fully 
develop  the  crush-leach  ICPMS  for 
analyzing  bulk  inclusions  for  REE  and 
other  petrologically  and  economically 
important  trace  metals,  (2)  evaluate  the 
hill  potential  of  LA-ICPMS  for  the  study 
of  single  fluid  inclusions,  and  (3) 
conduct  a  detailed  ICPMS  study  on  bulk 
fluid  inclusions  and  LA-ICPMS  study 
on  single  fluid  inclusions  from  the 
Bingham,  base  metal  porphyry  system 
in  order  to  determine  which  fluids 
carried  the  bulk  of  the  metals  in  this 
system.  Application  Accepted  by 
Commissioner  of  Customs:  June  6. 1995. 

Frank  W.  Creel 

Director.  Statutory  Import  Programs  Staff 
-IFR  Doc.  95-15612  Filed  6-26-95;  8:45  ami 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

Intent  to  Grant  an  Exclusive  Patent 
License 

Pursuant  to  the  provisions  of  Part  404 
of  Title  37,  Code  of  Federal  Regulations, 
which  implements  PubUc  Law  96-517. 
the  Department  of  the  Air  Force 
announces  its  intention  to  grant 
Diffracto  Limited,  a  corporation  of  the 
Province  of  Ontario.  Canada,  an 
exclusive  license  under:  U.S.  Patent 
Application  Serial  No.  08/415.407  for  a 
"System  And  Method  For  Measuring 
Crazing  In  A  Transparency". 

The  license  described  above  will  be 
granted  unless  an  objection  thereto, 
together  with  a  request  for  an 
opportunity  to  be  heard,  if  desired,  is 
received  in  writing  by  the  addressee-set 
forth  below  within  sixty  (60)  days  from 
the  date  of  publication  of  this  Notice. 
Copies  of  the  patent  application  may  be 


obtained,  on  request,  fi-om  the  same 
addressee. 

All  communications  concerning  this 
Notice  should  be  sent  to:  Mr.  Samuel  B. 
Smith.  Jr.,  Chief,  Intellectual  Property 
Branch.  Commercial  Litigation  Division, 
Air  Force  Legal  Services  Agency. 
AFLSA/JACNP.  1501  Wilson  Blvd., 
Suite  805.  Arlington,  VA  22209-2403. 
Telephone  No.  (703)  696-9050. 
Patsy  J.  Conner, 

Air  Force  Federal  Register  Liaison  Officer. 
IFR  Doc.  95-15595  Filed  6-26-95;  8:45  am) 
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DEPARTMENT  OF  EDUCATION 

Office  of  Postsecondary  Education; 
William  D.  Ford  Federal  Direct  Loan 
Program 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  interest  rates  for  the 
William  D.  Ford  Federal  Direct  Loan 
Program  for  the  period  July  1,  1995. 
through  June  30.  1996. 

SUMMARY:  The  Assistant  Secretary  for 
Postsecondary  Education  announces  the 
interest  rates  for  variable  rate  loans 
made  under  the  William  D.  Ford  Federal 
Direct  Loan  (Direct  Loan)  Program  for 
the  period  July  1.  1995,  through  June  30, 
1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  F.  Grayson,  Program  Specialist, 
William  D.  Ford  Federal  Direct  Loan 
Program.  Division  of  Policy  and 
Program  Development.  Office  of 
Postsecondary  Education.  U.S. 
Department  of  Education.  Room  3045, 
ROB-3.  600  Independence  Avenue.  SW. 
Washington.  DC  20202-5400. 
Telephone:  (202)708-6876.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m..  Eastern  time,  Monday  through 
Friday. 

SUPPLEMENTARY  INFORMATION:  The 
formulas  for  determining  the  interest 
rates  for  Direct  Loan  Program  Loans  are 
provided  under  section  455  of  the 
Higher  Education  Act  of  1965.  as 
amended  (the  Act)  (20  U.S.C.  1087e). 
and  in  §§  685.202  (a)  and  685.215(g)  of 
the  final  regulations  published  in  the 
Federal  Register  on  December  1,  1994 
(59  FR  61693  and  61704,  respectively). 
Section  455(b)  of  the  Act  provides  that 
a  variable  interest  rate  applies  to  loans 
made  under  the  Direct  Loan  Program 
and  disbursed  on  or  after  July  1.  1994. 
The  variable  rate  applies  for  each  12- 
month  period  beginning  July  1  and 
ending  June  30.  For  Federal  Direct 


Stafford/Ford  (Direct  Subsidized)  and 
Federal  Direct  Unsubsidized  Stafford/ 
Ford  (Direct  Unsubsidized)  Loans,  and 
Federal  Direct  Subsidized  and  Federal 
Direct  Unsubsidized  Consolidation 
Loans,  the  interest  rate  may  not  exceed 
8.25  percent.  For  Federal  Direct  PLUS 
and  Federal  Direct  PLUS  Consolidation 
Loans  the  interest  rate  may  not  exceed 
9.00  percent. 

Interest  Rates  for  Direct  Subsidized, 
Direct  Unsubsidized,  Direct  Subsidized 
Consolidation,  and  Direct  Unsubsidized 
Consolidation  Loans 

Loans  first  disbursed  prior  to  fuly  1 , 

1995.  Pursuant  to  section  455(b)(1)  of 
the  Act,  the  Assistant  Secretary  has 
determined  the  interest  rate  for  the 
period  July  1.  1995.  through  June  30. 

1996.  to  be  8.25  percent. 

Loans  first  disbursed  on  or  after  fuly 
1,  1995.  (a)  During  the  in-school,  grace, 
and  deferment  periods.  Pursuant  to 
section  455(b)(2)  of  the  Act.  the 
Assistant  Secretary  has  determined  the 
interest  rate  for  the  period  July  1. 1995, 
through  June  30,  1996.  to  be  8.25 
percent. 

(b)  During  all  other  periods.  Pursuant 
to  section  455(b)(1)  of  the  Act,  the 
Assistant  Secretary  has  determined  the 
interest  rate  for  the  period  July  1,  1995, 
through  June  30,  1996,  to  be  8.25 
percent. 

Interest  Rates  for  Direct  PLUS  and 
Direct  PLUS  Consolidation  Loans 

Pursuant  to  section  455(b)(4)  of  the 
Act,  the  Assistant  Secretary  has 
determined  the  interest  rate  for  the 
period  July  1.  1995.  through  June  30. 
1996.  to  be  8.98  percent. 

(20  U.S.C.  1087e) 

Dated:  June  21, 1995. 
David  A.  Longanecker, 
Assistant  Secretary  for  Postsecondary 
Education. 
[FR  Doc.  95-15627  Filed  6-26-95;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  EL95-S5-000,  et  al.] 

Plains  Electric  Generation  and 
Transmission  Cooperative,  Inc.,  et  al.; 
Electric  Rate  and  Corporate  Regulation 
Filings 

June  20, 1995 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 


1.  Plains  Electric  Generation  and  ) 
Transmission  Cooperative,  Inc. )  v. 
Public  Service  Company  of  New  Mexico 

(Docket  No.  EL95-55-0001 

Take  notice  that  on  June  13. 1995. 
Plains  Electric  Generation  and 
Transmission  Cooperative.  Inc.  (Plains) 
filed  a  complaint  under  Section  206  of 
the  Federal  Power  Act  (FPA).  16  U.S.C. 
824e,  alleging  that  the  rates  currently 
being  charged  by  Public  Service 
Company  of  New  Mexico  (PNM)  for 
firm,  point-to-point  transmission  service 
under  Service  Schedule  G  to  the  PNM- 
Plains  Master  Interconnection 
Agreement  and  the  Agreement  for 
Electric  Service  between  PNM  and 
Plains  are  unjust,  unreasonable  or 
otherwise  unlawful.  Plains  further 
requests  that  the  Commission  institute 
an  investigation  and  hearing  into  the 
justness  and  reasonableness  of  rates 
charged  under  Service  Schedule  G  and 
the  Agreement  for  Electric  Service, 
determine  just  and  reasonable  rates  and 
establish  a  refund  effective  date  not  later 
than  sixty  days  after  the  filing  of  Plains' 
complaint. 

PNM's  currently  effective  rates  at 
issue  in  Plains'  complaint  were 
accepted  for  filing  as  to  Service 
Schedule  G  in  Docket  No.  ER87-360- 

000  on  July  6, 1987  (as  extended  in 
Docket  No.  ER95-329-000,  accepted  for 
filing  on  February  27, 1995),  and  as  to 
the  Agreement  for  Electric  Service  in 
Docket  No.  ER91-644-000  on  October 
18, 1991.  Plains  estimates  that  PNM's 
maximum  just  and  reasonable  rate  for 
firm,  point-to-point  transmission  service 
under  the  referenced  agreements  should 
be  approximately  45  percent  less  than 
PNM's  currently  effective  rates.  Based 
largely  on  data  taken  from  PNM's  Form 

1  report  for  1994,  Plains  has  performed 
an  initial  transmission  rate  analysis 
using  the  levelized  fixed  charge  rate 
methodology,  and  claims  that  the 
maximum  just  and  reasonable  rates  for 
firm,  point-to-point  transmission  service 
under  the  referenced  agreements  should 
not  exceed  $1.34  per  Kw-month. 

Comment  date:  July  20, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Niagara  Mohawk  Power  Corporation 

[Docket  No.  ER95-1 070-000] 

Take  notice  that  Niagara  Mohawk 
Power  Corporation  (Niagara  Mohawk) 
on  June  16, 1995.  tendered  for  filing  an 
amendment  to  an  agreement  between 
Niagara  Mohawk  and  Rainbow  Energy 
Marketing  Corp.  (Rainbow)  dated  May 
18, 1995  providing  for  certain 
transmission  services  to  Rainbow. 
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Copies  of  this  filing  were  served  upon 
Rainbow  and  the  New  York  State  Public 
Service  Commission. 

Comment  date:  July  5, 1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Central  Hudson  Gas  and  Electric 
Corporation 

IDocket  No.  ER95-11 85-000) 

Take  notice  that  on  June  8. 1995. 
Central  Hudson  Gas  and  Electric 
Corporation  (CHG&E).  tendered  for 
filing  a  Service  Agreement  between 
CHG&E  and  New  England  Power 
Company.  The  terms  and  conditions  of 
service  under  this  Agreement  are  made 
pursuant  to  CHG&E's  FERC  Electric  Rate 
Schedule,  Original  Volume  1  (Power 
Sales  Tariff)  accepted  by  the 
Commission  in  Docket  No.  ER94-1662. 
CHG&E  also  has  requested  waiver  of  the 
60-day  notice  provision  pursuant  to  18 
CFR  35.11. 

A  copy  of  this  filing  has  been  served 
on  the  Public  Service  Commission  of  the 
State  of  New  York. 

Comment  date:  July  5, 1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  San  Diego  Gas  &  Efectric  Company 

IDocket  No.  ER95-11 93-0001 

Take  notice  that  on  June  9,  1995.  San 
Diego  Gas  &  Electric  Company  (SDG&E). 
tendered  for  filing  and  acceptance, 
pursuant  to  18  CFR  35.12.  an 
Interchange  Agreement  (Agreement) 
between  SDG&E  and  InterCoast  Power 
Marketing  Company  (IPM). 

SDG&E  requests  that  the  Conunission 
allow  the  Agreement  to  become  effective 
on  August  14. 1995,  or  at  the  earliest 
possible  date. 

Copies  of  this  filing  were  served  upon 
the  Public  Utilities  Commission  of  the 
State  of  California  and  IPM. 

Comment  date;  July  5,  1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Jamaica  Energy  Partners 

Docket  No.  EG95-57-000 

On  June  14. 1995.  Jamaica  Energy 
Partners,  c/o  Wartsila  Diesel 
Development  Corp.,  Inc.,  201  Defense 
Highway.  Suite  100.  Annapolis. 
Maryland  21401  (Applicant),  filed  with 
the  Federal  Energy  Regulatory 
Commission  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
die  Commission's  Regulations  (the 
Application). 

Applicant  will  own  an  approximately 
76  MW  floating  diesel-engine-powered 
electric  generating  facility  located  in 
Old  Harlxjur  Bay.  Jamaica.  The 


Facility's  electricity  will  be  sold 
exclusively  at  wholesale,  with  the 
possible  exception  of  some  retail  sales 
in  Jamaica.  None  of  the  electric  energy 
generated  by  the  Facility  will  be  sold  to 
consumers  in  the  United  States. 

Comment  date:  July  14, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

6.  Concord  Electric  Company 

[Docket  No.  ER94-692-003I 

Take  notice  that  on  June  9, 1995, 
Concord  Electric  Company  tendered  for 
filing  its  refund  report  in  the  above- 
referenced  docket. 

Comment  date:  July  5, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Montaup  Electric  Company 

IDocket  No.  ER94-1 062-002] 

Take  notice  that  on  May  30. 1995, 
Montaup  Electric  Company  tendered  for 
filing  its  refund  report  in  tne  above- 
referenced  docket. 

Comment  date:  July  5. 1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  UtiliCorp  United  Inc.  Aquila  Power 
Corporation 

IDocket  No.  ER95-203-O03I  and  ER9S-21fr- 
003  (Not  Consolidated) 

Take  notice  that  on  June  16, 1995. 
UtiliCorp  United  Inc.  ("UtiliCorp") 
tendered  for  filing  a  Network  Integration 
Service  tariff  for  its  West  Virginia  Power 
division  in  compliance  with  the 
Commission's  May  18. 1995  order  in 
these  proceedings. 

A  copy  of  the  filing  was  served  on 
each  party  to  these  proceedings  and  the 
Public  Service  Commission  of  the  State 
of  West  Virginia. 

Comment  dote:  July  5. 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Delmarva  Power  &  Light  Company 

IDocket  No.  ER9S-222-0011 

Take  notice  that  on  June  15. 1995. 
Delmarva  Power  &  Li^t  Company 
(Delmarva)  made  its  compliance  filing 
pursuant  to  the  Commission's  order 
issued  May  17,  1995.  Delmarva's  filing 
includes  the  following: 

A.  Sample  formula  calculations: 

B.  Revised  tariff  sheets  which  include 
the  rates  for  ancillary  services;  a  rate  of 
return  on  equity  with  cost  support;  and 
revised  provisions  substituting  "or" 
pricing  for  "and"  pricing;  and 

C.  Cost  support  for  the  ancillary  rates. 


Comment  date:  July  5. 1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  American  Electric  Power  Service 
Corporation 

IDocket  No.  ER95-497-O00I 

Take  notice  that  on  June  16. 1995.  the 
American  Electric  Power  Service 
Corporation  (AEPSC)  amended  its  filing 
in  the  above  referenced  Docket  to 
modify  the  method  by  which  AEPSC 
will  determine  the  cost  of  emission 
allowances  and  including  provisions 
where  AEPSC  may  require  a  purchasing 
company  to  declare,  at  the  beginning  of 
a  transaction,  whether  they  will  pay  in 
cash  or  return  allowances  in-kind. 

A  copy  of  the  filing  was  served  upon 
the  parties  affected  by  the  amendment 
and  the  affected  state  regulatory 
commissions. 

Comment  date:  July  5, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Kentucky  Utilities  Service 

IDocket  No.  ER95-59S-O001 

Take  notice  that  Northeast  Utilities 
Service  Company,  (NUSCO)  filed  on 
behalf  of  Kentucky  Utilities  on  June  16, 
1995,  a  Service  Agreement  to  provide 
non-firm  transmission  service  to 
Rainbow  Energy  Marketing  Corporation 
(Rainbow)  under  the  NU  System 
Companies"  Transmission  Service  Tariff 
No.  2. 

NUSCO  states  that  a  copy  of  this  Cling 
has  been  mailed  to  Rainbow. 
'  NUSCO  requests  that  the  Service 
Agreement  become  effective  sixty  (60) 
days  after  receipt  of  this  filing  by  the 
Commission. 

Comment  date:  July  5, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Connecticut  Valley  Electric 
Company,  Central  Vermont  Public 
Service  Corporation 

Docket  Nos.  ER95-679-000  and  No.  ER95- 
680-000 

Take  notice  that  on  June  14, 1995, 
Connecticut  Valley  Electric  Company 
and  Central  Vermont  Public  Service 
Corporation  tendered  for  filing  an 
amendment  to  its  filing  in  response  to 
the  Commission's  April  28, 1995, 
deficiency  letter. 

Comment  date:  July  5. 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Louisville  Gas  and  Electric 
Company 

IDocket  No.  ER95-928-000I 

Take  notice  that  on  June  15,  1995, 
Louisville  Gas  and  Electric  Company 


tendered  for  filing  an  amendment  to  its 
April  19, 1995  filing  in  the  above- 
referenced  docket. 

Comment  date:  July  5, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Louisville  Gas  and  Electric 
Company 

IDocket  No.  ER95-997-0001 

Take  notice  that  on  June  15, 1995, 
Louisville  Gas  and  Electric  Company 
tendered  for  filing  an  amendment  to  its 
May  1, 1995  filing  in  the  above- 
referenced  docket. 

Comment  date:  July  5, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  American  Electric  Power  Service 
Corporation 

(Docket  No.  ER95-1 12 1-000] 

Take  notice  that  on  June  14,  1995.  the 
American  Electric  Power  Service 
Corporation  (AEPSC)  amended  its  filing 
in  the  above  referenced  docket  to  (1) 
comply  with  the  Commission's  order 
directing  revisions  to  recovery  of  costs 
for  emission  allowances  and  (2)  submit 
to  the  Commission.  Service  Schedule 
A — AEP  Transmission  Service,  which 
was  inadvertently  omitted  from  the 
initial  filing. 

A  copy  of  the  filing  was  served  upon 
the  parties  affected  by  the  amendment 
and  the  affected  state  regulatory 
commissions. 

Comment  dote;  July  5, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Central  Illinois  Public  Service 
Company 

(Docket  No.  ER95-1 187-000] 

Take  notice  that  on  June  8,  1995. 
Central  Illinois  Public  Service  Company 
(CIPS),  submitted  a  Service  Agreement, 
dated  May  30. 1995.  establishing 
Madison  Gas  and  Electric  Company  as 
a  customer  under  the  terms  of  QPS' 
Coordination  Sales  Tariff  CST-1  (CST- 
1  Tariff). 

CIPS  requests  an  effective  date  of  May 
30.  1995  for  the  service  agreement,  and. 
accordingly,  seeks  waiver  of  the 
Commission's  notice  requirements. 
Copies  of  this  filing  were  served  upon 
Madison  Gas  and  Electric  Company  and 
the  Illinois  Commerce  Commission. 

Comment  date:  July  5. 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Louisville  Gas  and  Electric 
Company 

IDocket  No.  ER95-1 191-000] 

Take  notice  that  on  May  22. 1995, 
Louisville  Gas  and  Electric  Company 


tendered  for  filing  a  copy  of  a  service 
agreement  between  Louisville  Gas  and 
Electric  Company  and  ENRON  Power 
Marketing,  Inc.,  under  Rate  GSS. 
Comment  date;  July  5, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Louisville  Gas  and  Electric 
Company 

IDocket  No.  ER9S-1 192-000] 

Take  notice  that  on  June  9.  1995. 
Louisville  Gas  and  Electric  Company, 
tendered  for  filing  a  copy  of  a  service 
agreement  between  Louisville  Gas  and 
Electric  Company  and  Enron  Power 
Marketing,  Inc.  under  Rate  GSS. 
Comment  date:  July  5,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Crockett  Cogeneration,  a  California 
Limited  Partnership 

IDocket  No.  QF84-429-003] 

On  June  14, 1995,  Crockett 
Cogeneration,  A  California  Limited 
Partnership,  tendered  for  filing  an 
amendment  to  its  fihng  in  this  docket. 
No  determination  has  been  made  that 
the  submittal  constitutes  a  complete 
filing. 

The  amendment  provides  additional 
information  pertaining  to  the  ownership 
and  technical  characteristics  of  the 
facility. 

Comment  date;  July  11. 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Air  Products  Hycal  Company,  L.P. 

IDocket  No.  QF95-260-000] 

On  June  16. 1995,  Air  Products  Hycal 
Company,  LP.,  (Air  Products)  tendered 
for  filing  an  amendment  to  its  filing  in 
this  docket. 

The  amendment  pertains  to 
information  relating  to  the  technical 
aspects  of  Air  Products'  cogeneration 
facility.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

Comment  date:  July  10, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Indiana  Michigan  Power  Company 

IDocket  No.  ER95-1 164-000] 

Take  notice  that  on  June  6.  1995. 
American  Electric  Power  Service 
Corporation  (AEPSC),  tendered  for  filing 
a  service  agreement  for  transmission 
service  to  be  made  available  to  Indiana 
Municipal  Power  Agency  pursuant  to 
AEPSC  FERC  Electric  Tariff  Original 
Volume  No.  1.  Waiver  of  Notice 
requirements  was  requested  to 
accommodate  an  effective  date  of  June 
1. 1995. 


A  copy  of  the  filing  was  served  upon 
IMPA  and  the  affected  state  regulatory 
commission. 

Comment  date:  July  5. 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  N.E.. 
Washington.  D.C.  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  f>arties  to  the  proceeding. 
Any  person  wishing  to  bocome  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Casbeil. 
Secretary. 
|FR  Doc.  95-15628  Filed  6-26-95;  8:45  am] 

BILUNQ  coot  (717-01-P 


Protect  htos.  2530-014,  etal.] 

Hydroelectric  Applications  [Central 
Maine  Power  Company,  et  al.];  Notice 
of  Applications 

Take  notice  that  the  following 
hydroelectric  applications  have  been 
filed  with  the  Commission  and  are 
available  for  public  inspection: 

1.  a.  Type  of  Application: 
Amendment  of  Licenses. 

b.  Project  Nos.  P-2530-014,  P2531- 
020,  P-2194-001. 

c.  Date  Filed:  May  18, 1995. 

d.  Applicant:  Central  Maine  Power 
Company. 

e.  Name  of  Projects:  Hiram  Project, 
West  Buxton  Project,  Bar  Mills  Project. 

f.  Location:  Cumberland,  York  and 
Oxford  Counties,  Maine. 

g.  Filed  Pursuant  To:  Federal  Power 
Act.  16  U.S.C.  Sec.  792(a)-825{r). 

h.  Applicant  Contact:  Sarah  A. 
Verville.  Esq..  Central  Maine  Power 
Company.  Edison  Drive,  Augusta,  ME 
04330,  (207)  623-3521. 

i.  FERC  Contact:  Robert  Grieve,  (202) 
219-2655. 

j.  Comment  Date:  August  7,  1995. 

k.  Description  of  Amendment:  Central 
Maine  Power  Company  (CMP)  filed 
applications  to  amend  existing  licenses 
for  the  Hiram,  West  Buxton,  and  Bar 
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Mills  Projects  to  incorporate  the 
provisions  of  the  May  24. 1994  Saco 
River  Fish  Passage  Agreement 
(Agreement)  into  each  project  license. 
The  Agreement  sets  forth  the  steps  and 
time  table  agreed  to  by  the  parties  (CMP. 
Maine  Atlantic  Sea  Run  Sahnon 
Commission.  Maine  State  Planning 
Office.  Saco  River  Salmon  Club.  U.S. 
Fish  and  Wildlife  Service.  National 
Marine  Fisheries  Service.  Trout 
Unlimited.  Atlantic  Salmon  Federation. 
American  Rivers.  Inc..  Maine  Council 
Atlantic  Salmon  Federation.  Maine 
Council  Trout  Unlimited.  City  of  Saco. 
City  of  Biddeford.  New  Hampshire 
Department  of  Fish  and  Game,  and 
Swan  Falls  Corp.)  regarding  fish  passage 
facilities  at  CMP's  dams  on  the  Saco 
River. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B.  Cl. 
D2. 

2.  a.  Type  of  Application:  Minor 
License. 

b.  Project  No.  11546-000. 

c.  Date  Filed:  May  31. 1995. 

d.  Applicant:  City  of  Thief  River  Falls 
Municipal  Utilities. 

e.  Name  of  Project:  Mimicipal  Power 
Dam. 

f.  Location:  On  Red  Lake  River  in  the 
City  of  Thief  River  Falls,  Pennington 
County.  Minnesota. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  §§791(a)-825(r). 

h.  Applicant  Contact:  Arlo  L.  Rude, 
P.O.  Box  528.  Thief  River  Falls, 
Minnesota  56701.  (218)  681-5816. 

i.  FERC  Contact:  Charles  T.  Raabe  (dt) 
(202)  219-2811. 

j.  Comment  Date:  July  31. 1995. 

k.  Description  of  Project:  The  existing, 
operating  project  consists  of:  (1)  A 
reservoir  with  a  storage  capacity  of 
approximately  1,133  acre-feet;  (2)  an 
existing  193-foot-long.  24.5-foot-high 
concrete  gravity  dam,  having  three 
17.75-foot-wide,  11-foot-high  steel 
tainter  gates  and  four  overflow  sections 
with  flashboards;  (3)  a  concrete  and 
brick  powerhouse,  containing  one  250- 
kilowatt  (Kw)  generating  unit  and  one 
300-Kw  generating  unit;  and  (4) 
appurtenant  facilities. 

1.  With  this  notice,  we  are  initiating 
consultation  with  the  State  Historic 
Preservation  Officer  (SHPO),  as  required 
by  §  106,  National  Historic  Preservation 
Act,  and  the  regulations  of  the  Advisory 
Council  on  Historic  Preservation,  36 
CFR  800.4. 

m.  Pursuant  to  Section  4.32(b)(7)  of  18 
CFR  of  the  Commission's  Regulations,  if 
any  resource  agency.  SHPO.  Indian 
Tribe,  or  person  believes  that  an 
additional  scientific  study  should  be 
conducted  in  order  to  form  an  adequate 


factual  basis  for  a  complete  analysis  of 
the  application  on  its  merits,  the 
resource  agency.  SHPO,  Indian  Tribe,  or 
person  must  file  a  request  for  a  study 
with  the  Commission  not  later  than  60 
days  from  the  filing  date  and  serve  a 
copy  of  the  request  on  the  applicant. 

3.  a.  Type  of  Application:  Transfer  of 
LJcGnsG* 

b.  Project  No.  2058-010. 

c.  Date  Filed:  June  9, 1995. 

d.  Applicant:  The  Washington  Water 
Power  Company/Resources  West  Energy 
Corporation. 

e.  Name  of  Projects:  Cabinet  Gorge. 

f.  Location:  On  Clark  Fork  River  about 
9  miles  upstream  from  Pend  Oreille 
Lake,  in  Bonner  County.  Idaho  and 
Sanders  County.  Montana. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  use  Section  791(a)-825(r). 

h.  Applicant  Contact:  Ms.  Terry  L. 
Syms.  1411  East  Mission  Avenue, 
Spokane,  WA  99220-3727,  (509)  489- 

0500. 

i.  FERC  Contact:  Diane  M.  Murray, 
(202)  219-2682. 

j.  Comment  Date:  August  9, 1995. 

k.  Description:  Application  for 
transfer  of  the  license  from  Washington 
Water  Power  Company  to  Resources 
West  Energy  Corporation. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl, 
and  02. 

4  a.  Type  of  Application:  Transfer  of 

b.  Project  No:  2075-010. 

c.  Date  Filed:  June  9, 1995. 

d.  Applicant:  The  Washington  Water 
Power  Company/Resources  West  Energy 
Corporation. 

e.  Name  of  Project:  Noxon  Rapids. 

f.  Location:  On  Clark  Fork  River,  in 
Sanders  County.  Montana. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  use  Sections  791(a}-825(r). 

h.  Applicant  Contact:  Ms.  Terry  L. 
Syms.  1411  East  Mission  Avenue. 
Spokane.  WA  99220-3727.  (509)  489- 
0500. 

i.  FERC  Contact:  Diane  M.  Murray. 
(202) 219-2682. 

j.  Comment  Date:  August  9.  1995. 

k.  Description:  Application  for 
transfer  of  the  license  from  Washington 
Water  Power  Company  to  Resources 
West  Energy  Corporation. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B.  Cl. 
and  D2. 

5  a.  Type  of  Application:  Transfer  of 
License. 

b.  Project  No:  2544-014. 

c.  Date  Filed:  June  9. 1995. 

d.  Applicant:  The  Washington  Water 
Power  Company/Resources  West  Energy 
Corporation. 


e.  Name  of  Project:  Meyers  Falls. 

f.  Location:  On  Colville  River,  in 
Stevens  County.  Washington,  near  the 
town  of  Kettle  Falls. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  use  Section  791(a}-825(r). 

h.  Applicant  Contact:  Ms.  Terry  L. 
Syms.  1411  East  Mission  Avenue. 
Spokane,  WA  99220-3727.  (509)  489- 
0500. 

i.  FERC  Contact:  Diane  M.  Murray, 
(202) 219-2682. 

j.  Comment  Date:  August  9, 1995. 

k.  Description:  Application  for 
transfer  of  the  license  from  Washington 
Water  Power  Company  to  Resources 
West  Energy  Corporation. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl. 
andD2. 

6  a.  Type  of  Application:  Transfer  of 
L.ic6ns6 

b.  Project  No:  2545-048. 

c.  Date  Filed:  June  9. 1995. 

d.  Applicant:  The  Washington  Water 
Power  Company/Resources  West  Energy 
Corporation. 

e.  Name  of  Project:  Spokane  River. 

f.  Location:  On  Spokane  River,  in 
Spokane.  Stevens,  and  Lincoln 
Counties.  Washington. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  use  Sections  791(a)-825(r) 

h.  AppUcant  Contact:  Ms.  Terry  L. 
Syms.  1411  East  Mission  Avenue. 
Spokane.  WA  99220-3727.  (509)  489- 
0500. 

i.  FERC  Contact:  Diane  M.  Murray. 
(202)  219-2682 

j.  Comment  Date:  August  9. 1995 

k.  Description:  Application  for 
transfer  of  the  license  from  Washington 
Water  Power  Company  to  Resources 
West  Energy  Corporation. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl. 
andD2. 

7  a.  Type  of  Application:  Surrender  of 
Exemption. 

b.  Project  No:  6136-006. 

c.  Date  Filed:  June  6, 1995. 

d.  Applicant:  Ordell  O.  &  Rita  A. 
Port  wood. 

e.  Name  of  Project:  Old  Oak  Ranch 
Power. 

f.  Location:  North  Fork  Tule  River. 
Tulare  County.  California,  near  Milo. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  §§  791(a)-825(r). 

h.  AppUcant  Contact:  Ordell  O.  &  Rita 
A.  Portwood.  P.O.  Box  736.  Springville. 
CA  93265.  (209)  539-2480. 

i.  FERC  Contact:  Mark  Hooper.  (202) 
219-2680. 

j.  Comment  Date:  August  9. 1995. 

k.  Description  of  Application:  The 
project  consists  of:  (1)  A  5.5-foot-high 
diversion  structure  with  a  12-inch- 


diameter  outlet  pipe;  (2)  a  4,750-foot- 
long,  34-inch-diameter  steel  conduit;  (3) 
a  powerhouse;  and  (4)  a  1.000- foot-long. 
12  Kv  transmission  line  connected  to  an 
SCE  transmission  line. 

Applicant  wishes  to  surrender  their 
exemption  because  of  the  inabihty  to 
find  a  buyer  or  keep  the  project 
operating. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl, 
and  D2. 

Standard  Paragraphs 

B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210.  385.211. 
385.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  sp>ecified 
comment  date  for  the  particular 
application. 

Cl.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS". 

■RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS  ".  "PROTEST",  or 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  N.E.,  Washington, 
D.C.  20426.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

D2.  Agency  comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

Dated:  June  21. 1995.  Washington.  D.C. 
Lois  D.  Casheli, 
Secretary. 

|FR  Doc.  95-15709  Filed  6--26-95;  8:45  am) 
aiujNO  CODE  cnr-oi-M 


[Docket  No.  RP9&-344-000] 

Algonquin  Gas  Transmission 
Company;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

June  21. 1995. 

Take  notice  that  on  June  15. 1995. 
Algonquin  Gas  Transmission  Company 
(Algonquin)  tendered  for  filing  as  part  of 
pits  FERC  Gas  Tariff,  the  following 
revised  tariff^  sheets,  effective  July  15, 
1995:  . 

Fourth  Revised  Volume  No.  1 

First  Revised  Sheet  No.  3 
First  Revised  Sheet  No.  4 
Fourth  Revised  Sheet  No.  20 
Twenty-first  Revised  Sheet  No.  20A 
Fifth  Revised  Sheet  No.  30 
Fifth  Revised  Sheet  No.  32 
Seventh  Revised  Sheet  No.  33 
Sixth  Revised  Sheet  No.  34 
First  Revised  Sheet  No.  95 
First  Revised  Sheet  No.  96 
Fourth  Revised  Sheet  No.  97 
Third  Revised  Sheet  No.  98 
First  Revised  Sheet  No.  98B 
First  Revised  Sheet  No.  98D 
First  Revised  Sheet  No.  98F 
First  Revised  Sheet  No.  99A 
First  Revised  Sheet  No.  100 
First  Revised  Sheet  No.  115 
First  Revised  Sheet  No.  135 
First  Revised  Sheet  No.  151 
First  Revised  Sheet  No.  181 
First  Revised  Sheet  No.  201 
First  Revised  Sheet  No.  208 
First  Revised  Sheet  No.  220 
Third  Revised  Sheet  No.  600 
First  Revised  Sheet  No.  611 
First  Revised  Sheet  No.  624 
First  Revised  Sheet  No.  625 
First  Revised  Sheet  No.  662 
First  Revised  Sheet  No.  663 
Second  Revised  Sheet  No.  678 
Second  Revised  Sheet  No.  679 
Second  Revised  Sheet  No.  680 
First  Revised  Sheet  No.  680A 
Second  Revised  Sheet  No.  686 
Fifth  Revised  Sheet  No.  705 
Second  Revised  Sheet  No.  706 
First  Revised  Sheet  No.  799 
First  Revised  Sheet  No.  850 
First  Revised  Sheet  No.  870 
First  Revised  Sheet  No.  880 
First  Revised  Sheet  No.  890 

Original  Volume  No.  2 

16  Rev  Sheet  No.  1-A 
Fifth  Revised  Sheet  No.  IB 
Third  Revised  Sheet  No.  169 
First  Revised  Sheet  No.  240 
First  Revised  Sheet  No.  244 
First  Revised  Sheet  No.  248 
First  Revised  Sheet  No.  252 
Second  Revised  Sheet  No.  277 
Second  Revised  Sheet  No.  295 
First  Revised  Sheet  No.  400 

Algonquin  states  that  the  purpose  of 
this  filing  is  to  (i)  cancel  certain  rate 
schedules  and  rate  sheets  that  are  no 
longer  in  effect,  and  (ii)  correct  other 
typographical  errors  and  ambiguities  in 
its  tariff. 


Algonquin  further  states  that  copies  of 
this  filing  were  mailed  to  all  affected 
customers  of  Algonquin  and  interested 
state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington. 
DC  20406.  in  accordance  with  18  CFR 
Sections  385.214  and  385.211  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  All  such  notions  or  protests 
should  be  filed  on  or  before  June  28. 
1995.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Casheli. 
Secretory. 
IFR  Doc.  95-15631  Filed  6-26-95;  8:45  am] 

^UNO  CODE  6717-01-M 

[Docket  No.  RP9S-345-000] 

Algonquin  Gas  Transmission 
Company;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

June  21.  1995. 

Take  notice  that  on  June  16,  1995, 
Algonquin  Gas  Transmission  Company 
(Algonquin)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Fourth  Revised 
Volume  No.  1,  the  following  revised 
tariff  sheets,  with  a  proposed  effective 
date  of  July  16,  1995: 

Twenty-second  Revised  Sheet  No.  20A 
Original  Sheet  No.  99C 

Algonquin  states  that  the  purpose  of 
this  filing  is  to  flow  through  a  refund 
from  National  Fuel  Gas  Supply 
Corporation  related  to  its  Account  Nos. 
191  and  186,  as  filed  in  National  Fuel's 
Docket  No.  RP95-80-000. 

Algonquin  states  that  copies  of  this 
filing  were  mailed  to  all  firm  customers 
of  Algonquin  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington. 
DC  20426,  in  accordance  with  18  CFR 
Sections  385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  June  28, 1995.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
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protestants  parties  to  the  proceeding. 

Any  f)erson  wishing  to  become  a  party 

must  file  a  motion  to  intervene:  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection  in  the  Public  Reference 

Room. 

Lois  D.  Casbell, 

Secretary. 

|FR  Doc.  95-15632  Filed  6-26-95;  8:45  ami 
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Commission  and  are  available  for  public 

inspection. 

Lois  D.  Coshell, 

Secretary. 

IFR  Doc.  95-15633  Filed  6-26-95;  8:45  am) 

BtLUMG  COOe  (717-01-M 


lOocket  No.  RP95-347-000] 

CNQ  Transmission  Corporation;  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

June  21. 1995. 

Take  notice  that  on  June  16, 1995, 
CNG  Transmission  Corporation  (CNG), 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff.  Second  Revised  Volume  No. 
1,  the  following  tariff  sheet,  with  a 
proposed  effective  date  of  July  11. 1995: 

Third  Reviied  Sheet  No.  58  ^ 

CNG  requests  an  effective  date  for  this 
tariff  sheet  of  July  11, 1995;  to  that  end. 
CNG  seeks  waiver  of  Section  154.22  of 
the  Commission's  Regulations.  This 
accelerated  effective  date  will  enable 
CNG  to  reduce  its  customers'  obligations 
during  the  next  available  invoice  cycle. 

CNG  states  that  the  purpose  of  this 
filing  is  to  flow  back  to  CNG's  customers 
a  principal  credit  amount  of  $9,297,862. 
which  is  related  to  CNG's  unrecovered 
purchased  gas  and  sales-related 
transportation  costs  ("Section  18.1 
Transition  Costs").  This  credit  reflects 
amounts  that  have  been  booked  to 
CNG's  Account  Nos.  191  and  186  since 
CNG's  previous  Section  18.1  Transition 
Cost  filing  (in  Docket  No.  RP94-300). 

CNG  states  that  copies  of  this  letter  of 
transmittal  and  enclosures  are  being 
mailed  to  CNG's  customers  and 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  protest 
or  motion  to  intervene  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  N.E.,  Washington, 
D.C.  20426,  in  accordance  with  Rules 
214  and  211  of  the  Commission's  Rules 
of  Practice  and  Procedure,  18  CFR 
Sections  385.214  and  385.211.  All 
motions  or  protests  should  be  filed  on 
or  before  June  28, 1995.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


[Docket  No.  RP«2-226-00«] 

Kern  River  Gas  Transmission 
Company;  Notice  of  Refund  Report 

June  21. 1995. 

Take  notice  that  on  June  15. 1995. 
Kern  River  Gas  Transmission  Company 
(Kern  River),  filed  refund  report  made  in 
compliance  with  the  October  19.  1994, 
Stipulation  and  Agreement  (Settlement) 
and  the  Commission's  January  25. 1995 
and  April  4. 1995.  orders  approving  the 
Settlement  in  the  above  referenced 
docket. 

Kern  River  stated  that  on  May  31. 
1995.  a  total  refund  of  $48,518,974.15 
was  sent  to  its  eighteen  customers.  The 
report  provides  details  of  the  refunds  of 
amounts  collected  in  excess  of  the  rates 
established  by  the  settlement.  It  is  stated 
that  the  refunds  are  further  based  on 
changes  to  the  interruptible 
transportation  revenue  credits  provided 
during  period  from  March  1. 1993 
through  July  31.  1993  and  from  the 
period  August  1. 1993  through  April  30. 
1995.  Such  changes  (1)  reflect  the 
reduced  interruptible  revenue  credit 
levels  resulting  from  the  Settlement;  and 
(2)  implement,  effective  January  1,  1994, 
the  revised  interruptible  revenue 
crediting  methodology  established  by 
Article  I  Section  6  of  the  Settlement. 
Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E., 
Washington,  D.C.  20426,  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.211).  All  such  protests  should  be 
filed  on  or  before  June  28, 1995.  Protest 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  the  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 
IFR  Doc.  95-15634  Filed  6-26-95;  8:45  am) 

ULUNG  COOE  6717-01-M 


[Docket  No.  RP95-28fr-O01] 

National  Fuel  Gas  Supply  Corporation; 
Notice  of  Compliance  Filing 

Iune21,1995. 

Take  notice  that  on  June  16. 1995. 
National  Fuel  Gas  Supply  Corporation 
(National)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff.  Third  Revised 
Volume  No.  1.  Second  Revised  Sheet 
No.  154,  to  be  effective  July  10, 1995. 

National  states  that  the  tariff  sheet  is 
being  submitted  in  compliance  with  the 
letter  order  issued  June  6,  1995.  by  the 
Commission  in  Docket  No.  RP95-286- 
000.  This  order  indicated  that  National 
should  further  revise  its  tariff  provisions 
concerning  capacity  release  to  address 
Order  No.  577-A,  By  substituting  "31 
days"  for  "calendar  month". 

National  states  that  it  is  serving  copies 
of  the  filing  to  its  firm  customers  and 
interested  state  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  NE., 
Washington.  DC  20426.  in  accordance 
with  Section  385.211  of  the 
Commission's  Rules  and  regulations.  All 
such  protests  should  be  filed  on  or 
before  June  28.  1995.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestant  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell. 
Secretary. 
IFR  Doc.  95-15635  Filed  6-26-95;  8:45  am] 

BILUNO  COOE  S717-01-M 


[Docket  No.  RP95-242-001] 

Natural  Gas  Pipeline  Company  of 
America;  Notice  of  Proposed  Changes 
in  FERC  Gas  Tariff 

)une21.1995 

Take  notice  that  on  June  19. 1995. 
Natural  Gas  Pipeline  Company  of 
America  (Natural)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff.  Sixth 
Revised  Volume  No.  1.  the  below  listed 
tariff  sheets  to  be  effective  May  21 , 
1995: 

Substitute  First  Revised  Sheet  No.  204 

Original  Sheet  No.  204A 

Substitute  First  Revised  Sheet  No.  206 

Natural  states  that  the  purpose  of  this 
filing  is  to  comply  with  the 
Commission's  May  18, 1995  order  in 
Docket  No.  RP95-242-000.  The 
Commission's  order  accepted  Natural's 


proposed  transition  procedures  to  new 
services  to  he  effective  May  21,  1995. 
subject  to  refund  and  conditions.  The 
conditions  required  Natural  to  change 
the  date  for  election  of  services,  that 
elections  are  non-binding  and  subject  to 
modification,  that  Natural  shall  have  the 
right  to  file  for  recovery  of  the  cost  of 
cushion  gas  and  to  justify  the  proposed 
July  1,  1996  effective  date  for  the 
cushion  gas  filing. 

Natural  requested  waiver  of  the 
Commission's  Regulations  to  the  extent 
necessary  to  permit  the  tariff  sheets  to 
become  effective  May  21. 1995. 

Natural  states  that  copies  of  the  filing 
are  l)eing  mailed  to  Natural's 
jurisdictional  customers,  interested  state 
regulatory  agencies  and  intervenors  in 
Docket  No.  RP95-242-000. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E., 
Washington,  DC  20426,  in  accordance 
with  Section  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  protests  should  be  filed  on  or 
before  June  28, 1995.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 
Secretary. 
IFR  Doc.  95-15636  Filed  6-26-95;  8:45  am] 

WLUNO  CODE  6717-01-M 


[Docket  No.  RP95-328-001] 

Northern  Natural  Gas  Company;  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

June  21, 1995. 

Take  notice  that  on  June  13, 1995, 
Northern  Natural  Gas  Company 
(Northern),  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Fifth  Revised 
Volume  No.  1,  the  following  tariff  sheets 
with  a  proposed  effective  date  of  July  1, 
1995: 

Sub  2nd  Revised  17th  Revised  Sheet  No.  50 
Sub  2nd  Revised  17th  Revised  Sheet  No.  51 

Northern  states  that  the  above- 
referenced  tariff  sheets  are  being  filed  to 
correct  the  Reverse  Auction  (GSR-RA) 
surcharge  which  was  filed  on  June  1, 
1995. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  D.C.  20426,  in  accordance 


with  Rule  211  of  the  Commission's  

Rules  of  Practice  and  Procedure  (18  CFR 
385.211).  All  such  protests  should  be 
filed  on  or  before  June  28, 1995.  Protest 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  the  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  0.  CasheU. 
Secretary. 

(FR  Doc.  95-15637  Filed  6-26-95;  8:45  am) 
BILUNO  cooE  cnr-oi-M 


[Docket  No.  RP91 -166-028] 

Northwest  Pipeline  Corp.;  Notice  of 
Compliance  Filing  in  FERC  Gas  Tariff 

June  21. 1995. 

Take  notice  that  on  June  19, 1995.  in 
conformity  with  Part  154  of  the 
Regulations  of  the  Federal  Energy 
Regulatory  Commission  Northwest 
Pipeline  Corporation  (Northwest) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  all  the  preferred  tariff  sheets 
listed  in  Appendices  1  and  3  to  the 
filing.  Northwest  states  that  the  tariff 
sheets  submitted  in  Appendices  2  and  3 
to  the  filing  are  submitted  as  alternate 
tariff  sheets  in  the  event  that  the 
Commission  does  not  accept  the 
"preferred"  tariff  sheets. 

Northwest  states  that  the  purpose  of 
this  filing  is  to  comply  with  the 
Commission's  May  18, 1995.  Order 
Denying  Rehearing  and  Rejecting 
Compliance  Filing  ("Order")  in  Docket 
Nos.  RP91-166-026  and  -027.  The 
Commission  ordered  Northwest  to  make 
a  compliance  filing  within  30  days  of 
the  Older.  Northwest  states  that  the 
preferred  methodology  excludes  ACA 
surcharges  from  the  discount 
calculation  and  the  alternate 
methodology  includes  ACA  surcharges 
in  the  discount  calculation. 

Northwest  states  that  the  Order 
resolved  the  issue  of  the  appropriate 
level  of  throughput  to  be  used  to 
calculate  the  supplier  settlement 
payment  ("SSP")  commodity  surcharges 
that  Northwest  may  collect  for  the 
period  from  July  1. 1991  through  March 
31, 1993.  The  corrected  billing  amounts 
which  result  from  the  revised 
surcharges  are  summarized  by 
individual  customer  on  proposed  Sheet 
Nos.  13-A  through  13-C. 

Northwest  states  that  a  copy  of  this 
filing  has  been  served  upon  all 
intervenors  in  Docket  No.  RP91-166- 
000,  Northwest's  affected  jurisdictional 
customers  and  relevant  state  regulatory 
commissions. 


Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  N.E.. 
Washington,  D.C.  20426.  in  accordance 
with  Section  385.211  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  All  such  protests  should  be 
filed  on  or  before  June  28, 1995.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  0.  Cashell, 
Secretory. 

IFR  Doc.  95-15638  Filed  6-26-95;  8:45  am] 
BiuNG  CODE  crn-oi-M 


[Docket  No.  RP95-348-0001 

Panhandle  Eastern  Pipe  Line 
Company;  Notice  of  Filing 

June  21, 1995. 

Take  notice  that  on  June  19. 1995. 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle)  tendered  for  filing, 
pursuant  to  Section  4  of  the  Natural  Gas 
Act,  a  notice  of  termination  of  gathering 
service  upon  the  transfer  of  Panhandle's 
gathering  facilities  to  Panhandle  Field 
Services  (Field  Services).  Field  Services 
will  continue  to  offer  gathering  service 
to  all  existing  shippers.  Panhandle 
states  that  this  filing  is  in  compliance 
with  Commission  orders  issued 
February  14, 1995.  May  23. 1995  and 
June  15. 1995  in  Docket  Nos.  CP90- 
1050-000,  et  al.,  CP94-151-000  et  ai. 
and  CP94-152-000. 

Panhandle  has  proposed  an  effective 
date  of  August  1, 1995  for  the 
termination  of  gathering  services  on  its 
West  End  gathering  facilities  which  will 
be  transferred  to  Field  Services. 

Panhandle  states  that  in  accordance 
with  the  Commission's  regulations,  a 
copy  of  the  filing  has  been  mailed  to  all 
of  Panhandle's  customers  and  interested 
state  commissions  as  well  as  to  all 
parties  to  the  proceedings  Docket  Nos. 
CP94-151-000.  et  al.  and  CP94-152- 
000. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  N.E..  Washington, 
D.C.  20426,  in  accordance  with  Rules 
214  and  211  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  and  385.211).  All  such  motions 
or  protests  should  be  filed  on  or  before 
June  28,  1995.  Protests  will  be 
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considered  by  the  Commission  in 

determining  the  appropriate  action  to  be 

taken,  but  will  not  serve  to  make 

protestants  parties  to  the  proceeding. 

Any  person  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  yublic 

inspection  in  the  Public  Reference 

Room. 

Lois  D.  Cashell. 

Secretary. 

[FR  Doc.  95-15639  Filed  6-26-95;  8:45  ami 

MLUNO  COOC  (TIT-OI-M 

[Docket  No.  CP95-667-000] 

Panhandle  Eastern  Pipe  Line 
Company;  Notice  of  Request  Under 
Blanket  Authorization 

June  21. 1995. 

Take  notice  that  on  June  16, 1995, 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle),  P.O.  Box  1642,  Houston. 
Texas  77251-1642,  filed  in  Docket  No. 
CP95-567-000  a  request  pursuant  to 
Sections  157.205  and  157.211  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205, 
157.211)  for  authorization  to  install 
three  delivery  points  for  Amarillo 
Natural  Gas,  Inc.  (ANG),  an  intrastate 
pipeline  company,  under  Panhandle's 
blanket  certificate  issued  in  Docket  No. 
CP83-83-000  pursuant  to  Section  7  of 
the  Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

The  proposed  delivery  points  for  ANG 
would  be  used  to  provide,  (1)  up  to  530 
MMBtu/day  of  natural  gas  to  Seaboard 
Farms- Whitaker  in  Hansford  County, 
Texas;  (2)  up  to  400  MMBtu/day  of 
natural  gas  to  Seaboard  Farms-Becker  in 
Texas  County,  Oklahoma;  and  (3)  up  to 
400  MMBtu/day  of  natural  gas  to 
Seaboard  Farms-DePuy  in  Texas 
County.  Oklahoma. 

Panhandle  states  the  estimated  cost  to 
construct  the  proposed  facilities  is 
approximately  $150,000,  and  will  be 
reimbursed  100%  by  ANG. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 


protest  is  filed  and  not  withdrawn 

within  30  days  after  the  time  allowed 

for  filing  a  protest,  the  instant  request 

shall  be  treated  as  an  application  for 

authorization  pursuant  to  Section  7  of 

the  Natural  Gas  Act. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  95-15640  Filed  6-26-95;  8:45  am) 

■lUMO  COOC  C717-41-M 


[Docket  No.  nP95-2S2-00^] 

Texas  Eastern  Transmission 
Corporation:  Notice  of  Proposed 
Changes  In  FERC  Gas  Tariff 

June  21, 1995. 

Take  notice  that  on  June  15,  1995, 
pursuant  to  and  in  compliance  with  the 
Commission's  May  25,  1995  order  in 
Docket  No.  RP95-252-000,  Texas 
Eastern  Transmission  Corporation 
(Texas  Eastern)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff.  Sixth 
Revised  Volume  No.  1.  the  following 
tariff  sheets: 

Third  Revised  Sheet  No.  464 
Original  Sheet  No.  464A 
Third  Revised  Sheet  No.  465 
Third  Revised  Sheet  No.  467 

Texas  Eastern  states  that  the  tariff 
sheets  submitted  herewith  reflect  the 
revisions  to  Texas  Eastern's  capacity 
release  provisions  and  will  require 
Texas  Eastern  to:  (1)  Post  capacity  for 
bidding  that  was  released  in  the  prior 
month  to  the  same  prearranged  shipper 
at  a  discounted  price  and  (2)  permit 
release  transactions  to  the  same 
prearranged  shipper  at  less  than  the 
maximum  rate  during  two  or  more 
consecutive  months  which  doesn't 
utilize  the  same  capacity  or  overlapping 
capacity. 

Texas  Eastern  requests  that  the  above 
referenced  tariff  sheets  become  effective 
on  July  15.  1995. 

Texas  Eastern  states  that  copies  of  the 
filing  were  served  on  firm  customers  of 
Texas  Eastern  and  interested  state 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E., 
Washington,  D.C.  20426,  in  accordance 
with  Section  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  protests  should  be  filed  on  or 
before  June  28, 1995.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  publii^ 


inspection  in  the  Public  Reference 

Room. 

Lois  D.  Cashell, 

Secretory. 

(FR  Doc.  95-15641  Filed  6-26-95;  8:45  am] 

WUMO  COOC  C717-01-M 


[Docket  Nos.  RP9S-346-000  and  RP95-274- 
001] 

Transcontinental  ^«a8  Pipe  Line 
Corporation;  Notice  of  Tariff  Filing 

June  21, 1995. 

Take  notice  that  on  June  16, 1995, 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  tendered  for 
filing  certain  tariff  sheets  to  its  FERC 
Gas  Tariff,  Third  Revised  Volume  No.  1. 
The  proposed  effective  date  of  the 
revised  tariff  sheet  are  May  4. 1995  and 
July  10. 1995. 

Transco  states  that  the  purpose  of  the 
instant  filing  is  to  revise  Transco's 
capacity  release  tariff  provisions  set 
forth  in  Section  42  of  the  General  Terms 
and  Conditions  of  its  Volume  No.  1 
Tariff  to  comply  with  Order  Nos.  577 
and  577-A.  On  May  3, 1995,  Transco 
filed  tariff  sheets  in  Docket  No.  RP95- 
274  (May  3  Filing)  to  comply  with  Order 
No.  577.  On  June  1, 1995  (June  1  Order) 
the  Commission  issued  an  order 
accepting  the  May  3  Filing,  subject  to 
Transco  modifying  Sections  42.4  and 
42.5  as  discussed  in  the  order.  Transco 
has  included  revised  tariff  sheets 
proposed  to  be  effective  May  4,  1995, 
reflecting  the  changes  required  by  the 
Commission's  June  1  Order. 

Additionally,  Transco  is  submitting  in 
the  instant  filing  revised  tariff  sheets 
proposed  to  be  effective  July  10, 1995  to 
comply  with  Order  No.  577-A  issued 
May  31,  1995  in  Docket  No.  RM95-5- 
001. 

Transco  states  that  it  is  serving  copies 
of  the  instant  filing  to  its  customers. 
State  commissions  and  other  interested 
parties. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington. 
DC  20426.  in  accordance  with  18  CFR 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  June  28, 1995.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
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inspection  in  the  Public  Reference 

Room. 

Lois  D.  Cashell, 

Secretary. 

|FR  Doc.  95-15642  Filed  6-26-95;  8:45  am) 

BIUJNQ  COOC  triT-OI-M 

[Docket  No.  TM95-12-29-000] 

Transcontinental  Gas  Pipe  Line 
Corporation;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

June  21, 1995. 

Take  notice  that  on  June  16, 1995, 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  tendered  for 
filing  to  become  part  of  its  FERC  Gas 
Tariff,  Third  Revised  Volume  No.  1, 
First  Revised  Twenty  Second  Revised 
Fourth  Revised  Sheet  No.  50  which 
tariff  sheet  is  proposed  to  be  effective 
April  1. 1995. 

Transco  states  that  the  purpose  of  the 
instant  filing  is  to  track  a  rate  change 
attributable  to  transportation  service 
purchased  from  Texas  Gas  Transmission 
Corporation  (Texas  Gas)  under  its  Rate 
Schedule  FT.  which  service  imderlies 
the  service  provided  by  Transco  under 
its  Rate  Schedule  FT-NT.  The  tracking 
filing  is  being  made  pursuant  to  Section 
4  of  Transco's  Rate  Schedule  FT-NT. 

Included  in  Appendix  A  attached  to 
the  filing  is  an  explanation  of  the  rate 
change  and  details  regarding  the 
computation  of  the  revised  FT-NT  rates. 

Transco  states  that  copies  of  the  filing 
are  being  mailed  to  each  of  its  FT-NT 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  N.E.  Washington, 
D.C.  20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 


filed  on  or  before  June  28.  1995.  Protests 

will  be  considered  by  the  Commission 

in  determining  the  appropriate  action  to 

be  taken,  but  will  not  serve  to  make 

protestants  parties  to  the  proceeding. 

Any  person  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection  in  the  Public  Reference 

Room. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  95-15643  Filed  6-26-«5;  8:45  am) 

SaXMG  COOC  6717-Q1-M 


[Docket  No.  RP95-343-000] 

Trunkline  Gas  Company;  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

June  21. 1995. 

Take  notice  that  on  June  14. 1995. 
Trunkline  Gas  Company  (Trunkline) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff.  First  Revised  Volxune  No.  1 
the  following  revised  tariff  sheet 
proposed  to  be  effective  July  8. 1995: 

Third  Revised  Sheet  No.  191 

Trunkline  states  that  this  filing  is 
being  made  in  compliance  with  the 
Commission's  Order  Granting  Rehearing 
(Order  No.  577-A)  issued  May  31, 1995 
in  Docket  No.  RM95-5-001. 
Specifically,  the  tariff  sheet  reflects  the 
revision  in  the  term  of  capacity  releases 
at  less  than  maximum  rate  that  are 
exempt  from  advance  posting  and 
bidding  requirements  by  substituting 
"31  days"  for  "calendar  month." 

Tnmkline  states  that  copies  of  this 
filing  are  being  mailed  to  firm  shippers 
and  interested  state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  N.E.,  Washington, 
D.C.  20426,  in  accordance  with  Section 


385.211  and  385.214  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  June  28, 1995.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  be^come  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  95-15644  Filed  6-26-95:  8:45  am) 

■lUJNO  COOC  STir-OI-M 


Office  of  Hearings  and  Appeals 

Notice  of  Cases  Filed  During  the  Week 
of  May  8  Through  May  12, 1995 

During  the  Week  of  May  8  through 
May  12, 1995,  the  appeals  and 
applications  for  exception  or  other  relief 
listed  in  the  Appendix  to  this  Notice 
were  filed  with  the  Office  of  Hearings 
and  Appeals  of  the  Department  of 
Energy. 

Under  DOE  procedural  regulations,  10 
CFR  Part  205,  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals,  Department  of 
Energy,  Washington,  D.C.  20585. 

Dated:  June  16, 1995. 
George  B.  Breznay, 
Director.  Office  of  Hearings  and  Appeals. 


List  of  Cases  Received  by  the  Office  of  Hearings  and  Appeals 

(Week  of  May  8  through  May  12.  1995] 


Date 

Name  arxj  location  o<  applicant 

Case  Ho. 

Type  of  sutxnission 

518/95 

Oak  Ridge  Operations  Office,  Oak  RkJge, 

VSO-0035 

Request  for  Hearing  under  10  C.F.R.  Part  710.  If  granted: 

Tennessee. 

An  indivkJual  wtxjse  security  clearance  was  suspended 
t>y  tfie  Oak  Ridge  Operations  Office  wouW  receive  a 
hearing  under  10  C.F.R.  Part  710. 

5J9/95 

Major  Brands,  Bettwsda,  Maryland 

RR321-179 

Request  for  Modification/Rescission  in  tt)e  Texaco  Refund 
Proceeding.  If  granted:  The  March  9.  1995  Decision 
and  Order,  Case  No.  RF321-16972,  issued  to  Major 
Brands  wouW  be  modified  regarding  the  firm's  applica- 

* 

tion  for  refund  submitted  in  the  Texaco  Refund  Pro- 
ceeding. 
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List  of  Cases  Received  by  the  Office  of  Hearings  and  Appeals— Continued 

[Week  of  May  8  through  May  12,  1995] 


Dale 

Name  and  location  of  applicant 

Case  No. 

Type  of  submission 

5/10/95 

Richard  M.  Ross.  1  aiiderhill.  Florida 

Afcuquerque  Operations  Office.  Albuquer- 
que. New  Mexico. 

Gasolinera    Melendez,    Inc..    San    Juan, 
Puerto  Rico. 

Richard  M.  Ross,  Lauderhill,  Florida 

VFA-0041 

VSO-0036 
RR321-180 

VFA-0042 

/\ppeal  of  an  Informatiorl  Request  Denial.  If  granted:  The 

5/11/95 

/^prH  6.  1995  Freedom  of  lnformat»on  Request  Denial 
issued  by  the  DOE  Oakland  Operatnans  Office  would  be 
resonded.  arxj  Richard  M.  Ross  would  receive  access 
to  certain  DOE  infonnation. 
Request  for  Hearing  under  10  C.F.R.  Part  710.  If  granted: 

5/12/95 

5/12/95  

An  Individual  whose  secunty  clearance  was  suspended 
by  the  Albuquerque  Operations  Office  would  receive  a 
hearing  under  10  C.F.R.  Part  710. 

Request  for  ModificatJon/Rescission  in  the  Texaco  Refund 
Proceedir^.  If  granted:  The  April  18,  1995  Decision  and 
Order.  Case  No.  RF321-2109,  issued  to  Gasolinera 
Melendez.  Inc.  wouW  be  modified  regarding  the  firm's 
application  for  refund  SMJbmitted  in  the  Texaco  Refund 
Proceeding. 

Appeal  of  an  Information  Request  Denial.  If  granted:  The 
April  6,  1995  Freedom  of  Information  Request  Denial 
issued  by  the  Oakland  Operations  Office  would  be  re- 
scinded, and  Richard  M.  Ross  woukj  receive  access  to 
certain  DOE  Information. 

Refund  Applications  Received 

[Week  of  May  8  to  May  12,  1995] 


Date  received 


5/8  thnj  5/12/95 


htarne  of  refund  proceeding/name  of  refund  application 


Crude  Oil  Refund  Applications 


Case  No. 


RG272-199thru 
RG272-231. 


jFR  Doc.  95-15704  Filed  6-26-95;  8:45  am) 

BH.IJNG  C006  »4SO-01-P 


Notice  of  Cases  Filed  t>ui1ng  tt>e  Week 
of  May  1  Through  May  5, 1995 

During  the  Week  of  May  1  through 
May  5,  1995.  the  appeals  and 
applications  for  other  relief  listed  in  the 
App>endix  to  this  Notice  were  filed  with 
the  Office  of  Hearings  and  Appeals  of 


the  Department  of  Energy.  Submissions 
inadvertently  omitted  from  earlier  lists 
have  also  been  included. 

Under  IX)E  procedural  regulations,  10 
CFR  Part  205,  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 


notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals,  Department  of 
Energy.  Washington,  D.C.  20585. 

Dated:  June  16.  1995. 
George  B.  Breznay. 

Director,  Office  of  Hearings  and  Appeals. 


List  of  Cases  Received  by  the  Office  of  Hearings  and  Appeals 

[Week  of  May  1  through  May  5.  1995] 


Date 

Name  and  kxation  of  apptk:ant 

Case  No. 

Type  of  sutxnission 

5/2/95 

5/2/95 

5/3«5 

Dateo  Petroleum.  Inc..  W.  Darryl  Zang,  and 
Louis  Porter,  Washington,  DC. 

U.S.  Solar  Roof.  Washington,  DC 

Rocky  Flats  FiekJ  Office.  Golden.  Cotorado 

VEF-0016 

VFA-0037 
VSO-0032 

Implementation  of  Special  Refund  Procedures.  If  granted: 
The  Office  of  Hearings  and  Appeals  woukJ  Implement 
Special  Refund  Procedures  pursuant  to  C.F.R..  Part 
205.  Subpart  V.  to  distnbute  funds  received  from  Dateo 
Petroleum.  Inc..  W.  Danyl  Zang,  and  Louis  Porter  pur- 
suant to  bankmptcy  court-approved  settlements  be- 
tween these  parties  and  DOE. 

Appeal  of  an  lnformatk>n  Request  Denial.  If  granted:  The 
/Vpril  6,  1995  Freedom  of  Information  Request  Denial 
issued  by  the  Office  of  Photovoltate  Technology  Divi- 
sion woukJ  be  rescinded,  and  U.S.  Solar  Roof  wouW  re- 
ceive access  to  certain  Department  of  Energy  informa- 
tion. 

Request  for  Heanng  under  10  C.F.R.  Part  710.  If  granted: 
An  individual  whose  security  cle£u-ance  was  suspended 
by  the  Rocky  Flats  FiekJ  Office  woukJ  receive  a  hearing 
under  10  C.F.R.  Part  710. 
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LIST  OF  Cases  Received  by  the  Office  of  Hearings  and  AppEALSr-Continued 

[Week  of  May  1  through  May  5,  1995] 


Date 


5/4/95 


Name  and  kx:ation  of  applteant 


5/4/95 


5/4/95 


5/4/95 


5/4/95 


5/5/96 


5/5/95 


Better  Roads,  Inc..  Santa  Bartiara  Califw- 
nia. 


Elizabrth  H.  Donnelly,  Henderson,  Nevada 


Gayle  M.  Adams.  Spokane.  Washington 


CaseNk). 


RR272-200 


J.  Eileen  Price,  Fort  CoBins,  Cotorado 


Louisiana,  Baton  Rouge,  Louisiana  . 


Oak  Ridge  Operations  Office,  Oak  Rklge, 
Tennessee. 

Rocky  Flats  FieW  Office,  Gokten,  Cotorado 


VFA-0039 


VFA-<»40 


VFA-0038 


VEG-00Q1 


VSO-0034 


VSO-0033 


Type  of  submission 


Request  for  ModificatiorVRescission  in  the  Cmde  Oil  Re- 
fund Proceeding.  If  granted:  The  April  6.  1995  Dismis- 
sal. Case  No.  RF272-90949.  issued  to  Better  Roads, 
Inc  wouW  be  modified  regarding  ttie  firm's  applcatton 
for  refund  submitted  in  the  CnxJe  Oil  Refund  Proceed- 
ing. .^ 
Appeal  of  an  Information  Request  Denial.  If  granted:  The 
April  3.  1995  Freedom  of  Infonnatton  Request  Denial 
Issued  by  the  Office  of  Pubbc  Affairs  wouW  be  re- 
scinded, and  Elizabeth  H.  Donnelly  wouto  receive  ac- 
cess to  certain  Department  of  Energy  InfomfMtton. 
Appeal  of  an  Infonnatton  Request  Denial.  If  grar<ed:  The 
April  7.  1995  Freedom  of  Infonnatton  Request  Denial 
issued  by  the  Richland  Operations  Office  wouW  be  re- 
scinded, and  Gayle  M.  Adams  wouW  receive  access  to 
certain  Department  of  Energy  information. 
Appeal  of  an  Information  Request  Denial.  If  granted:  Tt»e 
Fet)ruary  27,  1995  Freedom  of  Information  Request  De- 
nial issued  by  the  Western  Area  Power  Administration 
wouW  be  rescinded,  an*  J.  EHeen  Price  wouW  receive 
access  to  certain  Department  of  Energy  Information. 
Petition  for  Special  Redress.  If  granted:  The  Office  of 
Hearings  and  /Appeals  wouW  review  the  use  of  the 
Stripper  Well  Settlement  Agreement  funds  to  establish 
and  staff  a  "Louisiana  Core  Repository.  Research  and 
Information  Center." 
Request  for  Heanng  under  10  C.F.R.  Part  710.  If  granted: 
An  Individual  whose  secunty  clearance  was  suspended 
by  the  Oak  Ridge  Operattons  Office  wouW  receive  a 
hearing  under  10  C.F.R.  Part  710. 
Request  for  Heanng  under  10  C.F.R.  Part  710.  If  granted: 
An  individual  whose  security  clearance  was  suspended 
by  the  Rocky  Flats  FieW  Office  wouW  receive  a  heanng 
under  10  C.F.R.  Part  710. 


Refund  Applications  Received 

[Week  of  May  1  to  May  5,  1995] 


Date  received 


04^7/95  

5/1/95  thnj  5/5/95 , 


5/1/95 
5/2/95 
5/5/95 
5/5«5 
515195 


Name  of  refund  proceeding/name  of  refund  applcatton 


Parker  K.  Bailey  &  Sons,  Inc  .. 
CnxJe  Oil  Refund  Applicattons 


McKelvey  TnKking  Co 
Union  CartikJe  Corp  .... 

Joe  Long's  Texaco 

Elm  Garage,  Inc 

Elm  Garage,  Inc 


5/5/95   ■■ East  Main  Street 


Case  No. 


f*C272-290. 
RG272-177thnj 

RG272-198. 
RC272-291. 
RF345-36. 
RF321-21065. 
RF321-21066. 
RF321-21067. 
RF321-21068. 


[PR  Doc.  95-15705  Filed  6-26-95;  8:45  am) 

MLUNC  CODE  64S0-01-P  3 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPTS-81023A;  FRL-4962-3] 

TSCA  Chemical  Substance  Inventory 
Removal  of  36  Incorrectly  Reported 
Chemical  Substances  from  the  TSCA 
Inventory 

AGENCY:  Environmental  Protection 
Agency  (EPA). 


ACTION:  Notice^ 

SUMMARY:  In  an  earlier  notice  published 
in  the  Federal  Register,  EPA  announced 
its  intent  to  remove  from  the  Toxic 
Substances  Control  Act  (TSCA) 
Chemical  Substance  Inventory  38 
chemical  substances  which  were 
believed  to  have  been  incorrectly 
reported  and  listed.  Nine  comments 
were  received  in  response  to  the 
October  24, 1994  notice.  EPA  has 
determined  that  two  of  the  chemical 
substances  mentioned  in  the  October  24, 
1994  notice  have  been  manufactured  or 
imported  for  distribution  in  conunerce 


prior  to  the  date  of  the  notice.  The 
remaining  36  chemical  substances  were 
incorrectly  reported  or  identified  and 
listed  on  the  Inventory.  The  36  chemical 
substances  listed  in  this  document  are 
deleted  from  the  TSCA  Inventory  as  of 
June  27, 1995.    . 
EFFECTIVE  DATE:  The  36  chemical 
substances  listed  in  this  document  are 
deleted  from  the  TSCA  Inventory  as  of 
June  27, 1995. 
ADDRESSES:  A  record  of  the 
nonconfidential  versions  of  the 
comments  is  available  for  viewing  and 
photocopying  in  the  TSCA 
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Nonconfidential  Information  Center, 
Rm.  NE  Mall  B607,  401  M  St..  SW.. 
Washington,  DC.  Documents  may  be 
viewed  from  12  noon  to  4  p.m..  Monday 
through  Friday,  except  legal  holidays. 
FOR  FURTHER  INFORKUTION  COffTACT: 
Susan  B.  Hazen,  Director, 
Environmental  Assistance  Division 
(7408),  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC  20460,  (202)  554-1404.  TDD:  (202) 
554-0551,  e-mail:  TSCA- 
Hotline@epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

EPA  announced  in  the  Federal 
Register  of  October  24, 1994  (59  FR 
53461),  its  intent  to  remove  from  the 
Toxic  Substances  Control  Act  (TSCA) 
Chemical  Substance  Inventory  38 
chemical  substances  which  were 
believed  to  have  been  incorrectly 
reported  and  listed.  Prior  to  the  October 
24, 1994  notice,  persons  who  had 
originally  reported  the  38  chemical 
substances  informed  EPA  that  the 
chemical  identities  they  reported  to  the 
Agency  and  included  on  the  Inventory 
were  incorrect.  The  corrected  identities 


for  these  38  chemical  substances  have 
been  provided  by  the  original  submitters 
and  added  to  the  Agency's  Master 
Inventory  File.  EPA  reviewed  each  of 
these  38  chemical  substances,  as 
originally  reported,  to  determine 
whether  any  other  person  had  also 
reported  the  same  chemical  substance 
for  the  Inventory.  No  other 
manufacturers  were  found  at  the  time. 
Therefore,  in  accordance  with  the 
established  EPA  policy  that  an 
erroneously  or  incorrectly  reported 
chemical  substance  should  be  removed 
from  the  Inventory,  EPA  aimounced  its 
intent  to  remove  these  chemical 
substances  from  the  Inventory  in  the 
Federal  Register  of  October  24,  1994. 
The  Federal  Register  of  October  24, 
1994,  solicited  public  comments  on  the 
proposed  removal  action.  EPA  was 
specifically  interested  in  knowing 
whether  any  of  the  38  chemical 
substances  had  been  manufactured, 
imported,  or  processed  for  TSCA 
commercial  purposes  other  than 
research  and  development,  as  defined  in 
the  Inventory  Reporting  Regulation  (40 
CFR  710.2),  by  anyone  between  the 
period  of  January  1. 1975  through 
October  24,  1994.  EPA  was  also 
interested  in  knowing  whether  any 


person  could  show  that  any  of  the  38 
chemical  substances  could  have  been 
properly  reported  for  the  Inventory.  EPA 
also  solicited  comments  from  anyone 
who  believed  that  any  of  the  chemical 
substances  should  not  be  removed  from 
the  TSCA  Inventory  for  any  reason. 
EPA  received  nine  comments  in 
response  to  the  October  24. 1994  notice. 
The  comments  requested  that  two  of  the 
substances,  those  identified  by 
Chemical  Abstract  Service  Registry 
Numbers  (CASRNs)  5153-63-9  and 
26184-07-6,  not  be  removed  from  the 
Inventory. 

II.  Substances  Not  To  Be  Removed 

The  Agency  decided  to  retain 
CASRNs  5153-63-9  and  26184-07-6  on 
the  Inventory  because  several  of  the 
submitters  of  the  comments  concerning 
these  two  chemical  substances  provided 
evidence  indicating  that  these 
substances  have  been  in  commercial 
production  or  importation  prior  to 
October  24. 1994. 

The  CASRNs  and  Chemical  Abstracts 
Service  (CAS)  Index  Names  of  the 
aforementioned  two  chemical 
substances  not  to  be  removed  from  the 
TSCA  Inventory  are  as  follows: 


CASRN 


5153-63-9 
26184-07-6 


CAS  Index  Name 


Acetic  acid,  compd.  with  pyridine  (1:1) 
2-Propenoic  acid,  2-methyi-,  polymer  with  butyl 
and  methyl  2-methyl-2-propenoate 


2-methyl-2-propenoate,  butyl  2-pfopenoate 


ill.  Substances  That  Are  Removed 
From  the  Inventory 

The  Agency  concluded  that  the 
remaining  36  chemical  substances  were 
not  manufactured,  imported,  or 
processed  for  commercial  purposes 

Chemical 


between  January  1, 1975  and  October  24. 
1994,  and  thus  are  not  eligible  for 
continued  inclusion  on  the  Inventory. 
Therefore.  Premanufacture  Notification 
(PMN)  requirements  of  section  5(a)  of 
TSCA  would  apply  to  future 

Substances  Removed  from  the  TSCA 


manufacture  or  import  of  any  of  these 
36  chemical  substances.  The  36 
chemical  substances  to  be  removed  from 
the  Inventory  are  listed  below  in 
ascending  CASRN  sequence,  and  by 
their  corresponding  CAS  Index  Names: 

Inventory 


CASRN 


6178-32-1 
6359-62-2 

30377-70-9 


40795-41-3 
56619-23-9 
65072-14-2 

65733-77-9 

67827-62-7 
67923-97-1 


CAS  Index  Name 


Oxirane,  [(4-nonylphenoxy)methyl]- 

1  H-Pyrazole-3-carboxylic     acid,     4-[(2,4-dimethyl-6-sulfophenyl)a20]-4,5-dihydro-5HDxo-1-(4- 

sulfophenyl)-,  trisodium  salt 
1  H-Benzimidazolium.  5-chloro-2-[3-[5-chloro-3-ethyl-1 ,3-dihydro-1  -(3-sulfopropyl)-6- 

(trifluoromethyl)-2H-benzimidazol-2-ylidene]-1-propenyl]-3-ethyl-1-(3-sulfopropyl)-6- 

(trifluoromethyl)-,  inner  salt 
1 .2-Benzenedicarboxylic  acid,  4-((4-aminophenyl)hydroxymethyl]-,monomethyl  ester 
Benzenesulfonic  acid,  hydroxy-,  monosodium  salt,  polymer  with  formaldehyde  and  urea 
Hexanedioic  acid,  dimethyl  ester,  polymer  with  1 ,2-ethanediol  and  1 ,3-isobenzofurandione, 

benzoate 
Formaldehyde,    polymer    with    1 ,3-benzenediol,    4-(1,1-dimethylethyl)phenol    and    4,4'-(1- 

methylethylidene)bis[phenol] 
1 ,2-Propanediol,  3.3'-[[4-[(2-chloro-4,6-dinitrophenyl)azo]-1  -naphthalenyl]imino]bis- 
2-Propenoic  acid,  2-methyl-,  methyl  ester,  polymer  with  ammonium  2-methyl-2-propenoate 

and  ethyl  2-propenoate 
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Chemical  Substances  Removed  from  the  TSCA  Inventory 


CASRN 


CAS  Index  Name 


67989-80-4 

68002-78-8 
68479-21-0 


68551-46-2 

68607-79-4 
68610-78-6 

68814-84-6 

68958-73-6 

70528-75-5 
71243-48-6 

71735-58-5 
71735-65-4 

72245-32-0 

72479-99-3 
73138-55-3 

73138-84-8 
79771-00-9 
79771-01-0 
93905-47-6 
102923-79-5 

104133-74-6 

105883-53-2 
115271-31-3 


116265-70-4 

125804-20-8 

135313-74-5 
135429-20-8 


1 ,3-Benzenedicartx)xylic    acid,    polymer    with    2-(dinr>ethylamino)ethanol,    2,2-dimethyl-1 ,3- 

propanediol,  2,2-dimethylpropanoic  acid  and  nonanedioic  acid 
Fatty  acids,  CI 6-1 8  and  C18-unsatd.,  triesters  with  trimethylolpropane 
Poly(oxy-1,2-ethanediyl),  a-hydro-u>-hydroxy-,  ether  with  N-[2-[bis(2- 

hydroxyethyl)methylammonio]ethyl]-N.N'-bis(2-hydroxyethyl)-N'-[2-hydroxy-3-(9- 

octadecenyloxy)propyl]-N,N'-dimethyl-1,2-ethanediaminium  tris(methyl  sulfate)  (4:1),  (Z)- 
Cartwxylic  acids,  C6-18  and  C9-15-di-,  polymers  with  adipic  acid,  ethylene  glycol,  glutaric 

acid  and  succinic  acid,  2-ethylhexyl  esters 
Silica  gel,  reaction  products  with  chlorodimethyloctylsilane 
Acetic  acid,  anhydride,  reaction  products  with  boron  trifluoride  and  1 ,5,9-trlmethy1-1 ,5,9- 

cyclododecatriene 
Fatty  acids,  tall-oil,  polymers  with  isophthalic  acid  and  1 ,3,5-tris(2-hydroxyethyl)-1 ,3,5-triazine- 

2,4,6(1  H,3H,5H)-trione 
Hexanedioic  acid,  polymer  with  1 ,6-diisocyanato-2,2,4-trimethylhexane,  oxybis[propanol]  and 

a,a',a"-1,2,3iDropanetriyltris[(o-hydroxypoly[oxy(methyl-1,2-ethanediyl)]] 
Cashew,  nutshell  liq.,  polymer  with  formaldehyde,  linseed  oil  and  phenol 
Amines,  CI  4-1 8  and  C16-18-unsatd.  alkyl,  ethoxylated.  compos,  with  polyethylene  glycol 

mono(nonylphenyl)  ether  phosphate 
Chromate(2-),  [1-[(5-chloro-2-hydroxyphenyl)azo]-2-naphthalenolato(2-)][3-hydroxy4-[(2- 

hydroxy-3,5-dinitrophenyl)azo]-7-[(4-metnoxyphenyl)amino]-2-naphthalenesulfonato(3-)]-, 

disodium 
Cuprate(4-).  [8-hydroxy-7-[(2-hydroxy-7-sulfo-6-[[4-[(2,5,6-trichloro-4- 

pyrimidinyl)amino]phenyl]azol-1-naphthalenyl]azo]-1,3,6-naphthalenetrisulfonato(6-)}-, 

tetrasodium 
Propanoic  acid,  2-hydroxy-,  compds.   with  2-(dimethylamino)ethanol-hexyl   [(2-isocyanato- 

1 ,4.4-trimethylcyclopentyl)methyl]cart>amate  adduct 
Decanoic  acid,  mixed  pentaesters  with  octadecanoic  acid  and  triglycerol 
Fatty    acids,    tall-oil,    polymers    with    glycerol,    phthalic    anhydride,    safflower    oil    and 

trimethylolpropane 
Safflower  oil,  polymer  with  benzoic  acid,  glycerol,  phthalic  anhydride  and  trimethylolpropane 
Safflower  oil,  polymer  with  benzoic  acid,  bisphenol  A,  epichlorohydrin  and  styrene 
Safflower  oil,  polymer  with  benzoic  acid,  bisphenol  A  and  epichlorohydrin 
1 ,4-Benzenedicarboxylic  acid,  dimethyl  ester,  polymer  with  1 .2-ethanediol,  distn.  residues 
Fatty  acids,  C18-unsatd.,  dimers,  polymers  with  dicyclopentadiene,  diethylene  glycol,  iso- 
phthalic acid,  maleic  anhydride  and  propylene  glycol 
Siloxanes  and  Silicones,  di-Me,  polymers  with  3-hydroxy-2,2-dimethylpropyl  3-hydroxy-2,2- 

dimethylpropanoate,     isophthalic    acid,     maleic    anhydride,     Ph    silsesquioxanes    and 

trimethylolpropane 
1,2,3-Propanetriol,  polymer  with  1 ,3-diisocyanatomethylbenzene,  2-ethyl-2-(hydroxymethyl)- 

1 ,3-propanediol,  methyloxirane  and  oxirane,  hydrolyzed.  amine-terminated 
Propanoic  acid,  3-hydroxy-2-(hydroxymethyi)-2-methyl-,  polymer  with  N-(2-aminoethyl)-1 ,2- 

ethanediamine,  2,2-dimethyl-1,3-propanediol,  diphenyl  cartxjnate,  1 ,2-ethanediamine,  1.6- 

hexanediol,      5-isocyanato-1-(isocyanatomethyl)-1,3,3-trimethylcyclohexane      and      1.1'- 

methylenebis[4-isocyanatocyclohexane],  polyethylene-polypropylene  glycol  mono-Bu  ether- 
blocked,  compds.  with  triethylamine 
9-Octadecenoic  acid  (Z)-,  reaction  products  with  formaldehyde,  phenol  polybutenyl  derivs., 

tetraethylenepentamine  and  triethylenetetramine 
2-Propenoic  acid,  2-methyl-,  3-(trimethoxysilyl)propyl  ester,  reaction  products  with  iso-Pr  ale, 

2-methyl-2-propGnol  and  silica 
2-Propenoic  acid,  ethyl  ester,  homopolymer.  C>14-alkyl  docosylstearyl  esters 
Dodecanedioic  acid,  polymer  with  carbonic  dichloride,  4,4'-(1-methylethylidene)bis[phenol] 

and  4-(1-methyl-1-phenylethyl)phenol 


Accordingly,  the  36  chemical 
substances  listed  above  are  deleted  from 
the  TSCA  Inventory  as  of  June  27, 1995. 

List  of  Subjects 

Environmental  protection. 


Dated:  June  20. 1995. 
Larry  E.  Longanecker. 

Acting  Director,  Economics.  Exposure  and 
Technology  Division.  Office  of  Pollution 
Prevention  and  Toxics. 
|FR  Doc.  95-15740  Filed  &-26-95;  8:45  am] 

BHXINQ  COOC  6M0-60-F 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[DA  9S-1284] 

Reconsideration  of  Denial  of 
Equipment  Authorization 

AGENCY:  Federal  Communications 
Commission. 
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action:  Notice. 


SUMMARY:  The  Commission  is  seeking 
comment  on  a  petition  requesting 
reconsideration  of  the  denial  of 
equipment  authorization  for  cable 
system  terminal  devices.  This  action  is 
taken  pursuant  to  47  CFR  Section  1.115 
in  order  to  obtain  a  complete  record 
prior  to  responding  to  the  petition. 

DATES:  Oppositions  to  the  petition  may 
be  filed  on  or  before  June  26, 1995. 
Replies  to  oppositions  may  be  Rled  on 
or  before  July  6,  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  Fabina.  Office  of  Engineering 
and  Technology,  (301)  725-1585,  ext. 
220. 

SUPPLEMENTARY  INFORMATION:  The  Office 
of  Engineering  and  Technology  (OET) 
has  received  a  Petition  for 
Reconsideration  and  Request  for 
Referral  to  the  Commission  regarding 
denial  of  applications  filed  by 
Everquest,  Inc.  for  certification  of  five 
different  models  of  cable  system 
terminal  devices.  The  petition  is 
available  for  public  inspection  during 
normal  business  hours  in  OET's 
Technical  Reference  Library.  2000  M 
Street  NW.,  Room  230,  Washington,  DC 
and  in  the  Applications  Processing 
Branch  at  the  FCC  Laboratory,  7435 
Oakland  Mills  Road,  Columbia,  MD 
21046.  Copies  of  the  petition  may  also 
be  obtained  from  International 
Transcription  Service,  Inc.,  (202)  857- 
3800. 

Federal  Communications  Commission. 
William  F.  Galon, 
Acting  Secretary. 
(FR  Doc.  95-15674  Filed  6-26-95:  8:45  am) 

BILUNG  COOe  6712-01-M 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Information  Collection  Submitted  to 
0MB  for  Review 

AGENCY:  Federal  Deposit  Insurance 
Corporation. 

ACTION:  Notice  of  Information  Collection 
submitted  to  OMB  for  review  and 
approval  under  the  Pap)erwork 

Reduction  Act  of  1980. 

& 

SUMMARY:  In  accordance  with 
requirements  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C. 
Chapter  35),  the  FDIC  hereby  gives 
notice  that  it  has  submitted  to  the  Office 
of  Management  and  Budget  a  request  for 
OMB  review  for  the  information 
collection  system  identified  below. 


Type  o/fleWeM';  Extension  of 
expiration  date  without  any  change  in 
substance  or  method  of  collection. 

Title:  Real  Estate  Lending  Standards. 

Form  Number:  N/A. 

OMB  Number:  3064-0112. 

Expiration  Date  of  Current  OMB 
Clearance:  December  31, 1995. 

Frequency  of  Response:  On  occasion. 

Respondents:  Insured  depository 
institutions. 

Number  of  Respondents:  7,400. 

Total  Annual  Responses:  7,400. 

Total  Annual  Burden  Hours:  148,000. 

OMB  Reviewer:  Milo  Sunderhauf, 
(202)  395-7340,  Office  of  Management 
and  Budget,  Paperwork  Reduction 
Project  3064-0112,  Washington,  D.C. 
20503. 

FDIC  Contact:  Steven  F.  Hanf^,  (202) 
898-3907,  Office  of  the  Executive 
Secretary,  Room  F-400,  Federal  Deposit 
Insurance  Corporation,  550  17th  Street 
N.W.,  Washington,  D.C.  20429. 

Comments:  Comments  on  this 
collection  of  information  are  welcome 
and  should  be  submitted  on  or  before 
August  28, 1995. 

ADDRESSES:  A  copy  of  the  submission 
may  be  obtained  by  calling  or  writing 
the  FDIC  contact  listed.  Comments 
regarding  the  submission  should  be 
addressed  to  both  the  OMB  reviewer 
and  the  FDIC  contact  listed  above. 
SUPPLEMENTARY  INFORMATION:  Insured 
depository  institutions  must  establish 
maximum  loan-to-value  ratios  for  real 
estate  lending,  as  mandated  by  section 
18(o)  of  the  Federal  Deposit  Insurance 
Act  (12  U.S.C.  1828). 

Dated:  June  21, 1995. 
Federal  Deposit  Insurance  Corporation. 
Steven  F.  Hani), 
Assistant  Executive  Secretary 
(A  dm  in  istra  tion). 
|FR  Doc.  95-15697  Filed  6-26-95;  8:45  am] 

BILUNG  COOE  S714-01-M 


Information  Collection  Submitted  to 
OMB  for  Review 

AGENCY:  Federal  Deposit  Insurance 

Corporation. 

ACTION:  Notice  of  Information  Collection 

submitted  to  OMB  for  review  and 

approval  under  the  Paperwork 

Reduction  Act  of  1980. 

SUMMARY:  In  accordance  with 
requirements  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C. 
Chapter  35),  the  FDIC  hereby  gives 
notice  that  it  has  submitted  to  the  Office 
of  Management  and  Budget  a  request  for 
OMB  review  for  the  information 
collection  system  identified  below. 


Type  of  Review:  Extension  of 
expiration  date  without  any  change  in 
substance  or  method  of  collection. 

Title:  Financial  Report. 

Form  Number:  FDIC  6200/06. 

OMB  Number:  3064-0006. 

Expiration  Date  of  Current  OMB 
Clearance:  February  29. 1996. 

Frequency  of  Response:  On  occasion. 

Respondents:  Directors  or  officers  of 
proposed  or  operating  financial 
institutions  applying  for  Federal  deposit 
insurance  as  a  state-chartered  bank  or 
savings  association. 

Number  of  Respondents:  2,000. 

Total  Annual  Responses:  2,000. 

Total  Annual  Burden  Hours:  4,000. 

OMB  Reviewer.  Milo  Sunderhauf, 
(202)  395-7340,  Office  of  Management 
and  Budget.  Paperwork  Reduction 
Project  3064-0006.  Washington,  DC 
20503. 

FDIC  Contact:  Steven  F.  Hanft,  (202) 
898-3907,  Office  of  the  Executive 
Secretary,  Room  F-400,  Federal  Deposit 
Insurance  Corporation,  550  17th  Street 
NW.,  Washington,  DC  20429. 

Comments:  Comments  on  this 
collection  of  information  are  welcome 
and  should  be  submitted  on  or  before 
August  28,  1995. 

ADDRESSES:  A  copy  of  the  submission 
may  be  obtained  by  calling  or  writing 
the  FDIC  contact  listed.  Comments 
regarding  the  submission  should  be 
addressed  to  both  the  OMB  reviewer 
and  the  FDIC  contact  listed  above. 

SUPPLEMENTARY  INFORMATION:  The  FDIC 
is  required  by  statute  to  evaluate  the 
general  character  and  financial 
condition  of  certain  individuals 
involved  in  the  management  or  control 
of  depository  institutions.  Form  6200/06 
is  used  by  each  individual  director  or 
officer  of  a  proposed  or  operating 
financial  institution  applying  for 
Federal  deposit  insurance,  by  each 
individual  proposing  to  acquire  control 
of  an  insured  state  nonmember  bank, 
and  by  each  proposed  new  director  or 
proposed  new  senior  executive  officer  of 
an  insured  state  nonmember  bank 
which  (a)  became  insured  or  has 
undergone  a  change  of  control  within 
the  past  two  years  or  (b)  is  not  in 
compliance  with  the  applicable  capital 
requirements  or  is  otherwise  in  a 
troubled  condition. 

Dated:  June  21. 1995. 
Federal  Deposit  Insurance  Corporation. 
Steven  F.  Hanft. 
Assistant  Executive  Secretary 
(Administration). 
|FR  Doc.  95-15696  Filed  6-26-95:  8:45  am] 

BILUNG  CODE  6714-01-M 
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Information  Collection  Submitted  to 
OMB  for  Review 

AGENCY:  Federal  Deposit  Insurance 

Corporation. 

ACTION:  Notice  of  Information  Collection 

submitted  to  OMB  for  review  and 

approval  under  the  Paperwork 

Reduction  Act  of  1980. 

SUMMARY:  In  accordance  with 
requirements  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C. 
Chapter  35),  the  FDIC  hereby  gives 
notice  that  it  has  submitted  to  the  Office 
of  Management  and  Budget  a  request  for 
OMB  review  for  the  information 
collection  system  identified  below. 

Type  of  Review:  Extension  of 
expiration  date  without  any  change  in 
substance  or  method  of  collection. 

Title:  Notification  of  Addition  of 
Directors  and  Senior  Executive  Officers 
of  Certain  Depository  Institutions. 

Form  Number:  FDIC  6810/01. 

OMB  Number:  3064-0097. 

Expiration  Date  of  Current  OMB 
Clearance:  February  29. 1996. 

Frequency  of  Response:  On  occasion. 

Respondents:  Certain  insured  state 
nonmember  banks. 

Number  of  Respondents:  1.250. 

Total  Annual  Responses:  1,250. 

Total  Annual  Burden  Hours:  650. 

OMB  Reviewer:  Milo  Sunderhauf. 
(202)  395-7340,  Office  of  Management 
and  Budget,  Paperwork  Reduction 
Project  3064-0097,  Washington,  DC 
20503. 

FDIC  Contact:  Steven  F.  Hanft,  (202) 
898-3907,  Office  of  the  Executive 
Secretary,  Room  F-400,  Federal  Deposit 
Insurance  Corporation,  550  17th  Street 
NW.,  Washington,  DC  20429. 

Comments:  Comments  on  this 
collection  of  information  are  welcome 
and  should  be  submitted  on  or  before 
August  28, 1995. 

ADDRESSES:  A  copy  of  the  submission 
may  be  obtained  by  calUng  or  wrriting 
the  FDIC  contact  listed.  Comments 
regarding  the  submission  should  be 
addressed  to  both  the  OMB  reviewer 
and  the  FDIC  contact  listed  above. 
SUPPLEMENTARY  INFORMATION:  The 
Financial  Institutions  Reform,  Recovery, 
and  Enforcement  Act  of  1989  requires 
an  insured  depository  institution  to 
notify  the  appropriate  Federal  banking 
agency  of  the  proposed  addition  of  any 
individual  to  the  board  of  directors  or 
the  employment  of  any  individual  as  a 
senior  executive  officer  of  such 
institution  at  least  thirty  days  before 
such  addition  or  employment  becomes 
effective,  if  the  insured  depository 
institution  (a)  became  insured  or  has 
undergone  a  change  in  control  within 


the  past  two  years,  or  (b)  is  not  in 
compliance  with  the  applicable  capital 
requirements  or  is  otherwise  in  a 
troubled  condition.  The  FDIC 
implements  this  statutory  mandate 
through  the  Form  6810/01. 

Dated:  June  21, 1995. 
Federal  Deposit  Insurance  Corporation. 
Steven  F.  Hanft, 
Assistant  Executive  Secretary 
(Administration). 
|FR  Doc.  95-15695  Filed  6-26-95:  8:45  am] 

BttUNO  COOC  «714-01-M 


Information  Collection  Submitted  to 
OMB  for  Review 

AGENCY:  Federal  Deposit  Insurance 

Corporation. 

ACTION:  Notice  of  Information  Collection 

submitted  to  OMB  for  review  and 

approval  under  the  Paperwork 

Reduction  Act  of  1980. 

SUMMARY:  In  accordance  with 
requirements  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C. 
Chapter  35),  the  FDIC  hereby  gives 
notice  that  it  has  submitted  to  the  Office 
of  Management  and  Budget  a  request  for 
OMB  review  for  the  information 
collection  system  identified  below. 

Type  of  Review:  Extension  of 
expiration  date  without  any  change  in 
substance  or  method  of  collection. 

Title:  Application  to  Participate  in  a 
Conversion  Transaction. 

Form  Number:  N/A. 

OMB  Number:  3064-0098. 

Expiration  Date  of  Current  OMB 
Clearance:  March  31, 1996. 

Frequency  of  Response:  On  occasion. 

Respondents:  Insured  depository 
institutions  wishing  to  transfer  deposits 
between  the  Savings  Association 
Insurance  Fund  ("SAIF")  and  the  Bank 
Insurance  Fund  ("BIF"),  or  vice  versa. 

Number  of  Respondents:  10. 

Total  Annual  Responses:  10. 

Total  Annual  Burden  Hours:  30. 

OMB  Reviewer:  Milo  Sunderhauf, 
(202)  395-7340,  Office  of  Management 
and  Budget,  Paperwork  Reduction 
Project  3064-0098,  Washington,  DC 
20503. 

FDIC  Contact:  Steven  F.  Hanft,  (202) 
898-3907,  Office  of  the  Executive 
Secretary,  Room  F-400,  Federal  Deposit 
Insurance  Corporation,  550  17th  Street 
NW.,  Washington,  DC  20429. 

Comments:  Comments  on  this 
collection  of  information  are  welcome 
and  should  be  submitted  on  or  before 
August  28.  1995. 

ADDRESSES:  A  copy  of  the  submission 
may  be  obtained  by  calling  or  writing 
the  FDIC  contact  listed.  Comments 


regarding  the  submission  should  be 
addressed  to  both  the  OMB  reviewer 
and  the  FDIC  contact  listed  above. 
SUPPLEMENTARY  INFORMATION:  Insured 
depository  institutions  are  required  to 
submit  a  letter  application  to  the  FDIC 
to  obtain  consent  before  participating  in 
a  conversion  transaction  involving  the 
transfer  of  deposits  between  the  SAIF 
and  the  BIF.  or  vice  versa. 

Dated:  June  21. 1995. 
Federal  Deposit  Insurance  Corporation. 
Steven  F.  Hanft. 
Assistant  Executive  Secretary 
(A  dministra  tion). 
IFR  Doc.  95-15694  Filed  6-2&-95;  8:45  am] 

MLUNC  CODE  (714-01-M 


Information  Collection  Submitted  to 
OMB  for  Review 

agency:  Federal  Deposit  Insurance 

Corporation. 

ACTION:  Notice  of  Information  Collection 

submitted  to  OMB  for  review  and 

approval  under  the  Paperwork 

Reduction  Act  of  1980. 

SUMMARY:  In  accordance  with 
requirements  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C. 
Chapter  35).  the  FDIC  hereby  gives 
notice  that  it  has  submitted  to  the  Office 
of  Management  and  Budget  a  request  for 
OMB  review  for  the  information 
collection  system  identified  below. 

Type  of  Review:  Extension  of 
expiration  date  without  any  change  in 
substance  or  method  of  collection. 

Title:  Monthly  Consolidated  Foreign 
Currency  Report  of  BanlfLS  in  United 
States.  

Form  Number:  FFIEC  035. 

OMB  Number:  3064-0105. 

Expiration  Date  for  Current  OMB 
Clearance:  December  31,  1995. 

Frequency  of  Response:  Monthly. 

Respondents:  State  nonmember  banks 
with  more  than  $1  billion  in 
commitments  to  purchase  foreign 
currencies  and  U.S.  dollar  exchange. 

Number  of  Respondents:  4. 

Total  Annual  Responses:  48. 

Total  Annual  Burden  Hours:  480. 

OMB  Reviewer:  Milo  Sunderhauf. 
(202)  395-7340,  Office  of  Management . 
and  Budget,  Paperwork  Reduction 
Project  3064-0105,  Washington,  DC 
20503. 

FDIC  Contact:  Steven  F.  Hanft,  (202) 
898-3907,  Office  of  the  Executive 
Secretary,  Room  F-400,  Federal  Deposit 
Insurance  Corporation.  550  17th  Street 
NW..  Washington,  DC  20429. 

Comments:  Comments  on  this 
collection  of  information  are  welcome 
and  should  be  submitted  on  or  before 
August  28,  1995. 
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ADDRESSES:  A  copy  of  the  submission 
may  be  obtained  by  calling  or  writing 
the  FDIC  contact  listed.  Comments 
regarding  the  submission  should  be 
addressed  to  both  the  0MB  reviewer 
and  the  FDIC  contact  listed  above. 
SUPPLEMENTARY  INFORMATION:  U.S.  banks 
with  more  than  $1  billion  in 
commitments  to  purchase  foreign 
currencies  and  U.S.  dollar  exchange 
must  file  monthly  reports  with  their 
regulators.  The  reports  help  monitor 
foreign  exchange  exposures  and  identify 
changing  market  practices  and  bank 
reactions  to  disruptions  in  exchange 
markets. 

Dated:  June  21. 1995. 
Federal  Deposit  Insurance  Corporation. 
Steven  F.  Hanft, 
Assistant  Executive  Secretary 
(Administration). 
(FR  Doc.  9S-15693  Filed  6-26-95;  8:45  am] 

BILUNQ  COOC  (714-ei-« 


Information  Collection  Sutxnitted  to 
0MB  for  Review 

AGENCY:  Federal  Deposit  Insurance 

Corporation. 

ACTION:  Notice  of  Information  Collection 

submitted  to  OMB  for  review  and 

approval  under  the  Paperwork 

Reduction  Act  of  1980. 

SUMMARY:  In  accordance  with 
requirements  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C. 
Chapter  35),  the  FDIC  hereby  gives 
notice  that  it  has  submitted  to  the  Office 
of  Management  and  Budget  a  request  for 
OMB  review  for  the  information 
collection  system  identified  below. 

Type  of  Review:  Extension  of 
expiration  date  without  any  change  in 
substance  or  method  of  collection. 

Title:  Procedures  for  Monitoring  Bank 
Secrecy  Act  Compliance. 

Form  Number:  N/A. 

OMB  Number:  3064-0087. 

Expiration  Date  of  Current  OMB 
Clearance:  March  31. 1996. 

Frequency  of  Response:  On  occasion. 

Respondents:  Insured  state 
nonmember  banks. 

Number  of  Respondents:  8,400. 

Total  Annual  Responses:  8,400. 

Total  Annual  Burden  Hours:  4,200. 

OMB  Reviewer:  Milo  Sunderhauf, 
(202)  395-7340.  Office  of  Management 
and  Budget,  Paperwork  Reduction 
Project  3064-0087.  Washington,  DC 
20503. 

FDIC  Contact:  Steven  F.  Hanft,  (202) 
898-3907.  Office  of  the  Executive 
Secretary,  Room  F-400,  Federal  Deposit 
Insurance  Corporation,  550  17th  Street 
NW.,  Washington,  DC  20429. 


Comments:  Conwnents  on  this 
collection  of  information  are  welcome 
and  should  be  submitted  on  or  before 
August  28, 1995. 

ADDRESSES:  A  copy  of  the  submission 
may  be  obtained  by  calUng  or  writing 
the  FDIC  contact  listed.  Comments 
regarding  the  submission  should  be 
addressed  to  both  the  OMB  reviewer 
and  the  FDIC  contact  listed  above. 
SUPPLEMENTARY  INFORMATION: 
Insured  state  nonmember  banks  are 
required  to  establish  and  maintain 
written  procedures  to  assure  and 
monitor  compliance  with  the  Bank 
Secrecy  Act  (31  U.S.C.  5311  et  seq.)  and 
Department  of  Treasury  regulations  at 
31  CFR  103. 

Dated:  June  21, 1995. 
Federal  Deposit  Insurance  Corporation. 
Steven  F.  Hanfi, 
Assistant  Executive  Secretary 
(Administration). 

[FR  Doc.  95-15692  Filed  6-26-95;  8:45  am] 
ULUNO  COOC  cn4-oi-M 


inforniation  Collection  Submitted  to 
OMB  for  Review 

AGENCY:  Federal  E)eposit  Insurance 

Corporation. 

ACTION:  Notice  of  Information  Collection 

submitted  to  OMB  for  review  and 

approval  under  the  Paperwork 

Reduction  Act  of  1980. 

SUMMARY:  In  accordance  with 
requirements  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C. 
Chapter  35),  the  FDIC  hereby  gives 
notice  that  it  has  submitted  to  the  Office 
of  Management  and  Budget  a  request  for 
OMB  review  for  the  information 
collection  system  identified  below. 

Type  of  Review:  Extension  of 
expiration  date  without  any  change  in 
substance  or  method  of  collection. 

Title:  Activities  and  Investments  of 
Insured  State  Banks. 

Form  Number:  N/A. 

OMB  Number:  3064-0111. 

Expiration  Date  of  Current  OMB 
Clearance:  August  31, 1995. 

Frequency  of  Response:  On  occasion. 

Respondents:  Insured  state 
nonmember  banks  wishing  to  engage  in 
activities  or  make  investments  not 
permissible  for  national  banks  or 
subsidiaries  of  national  banks. 

Number  of  Respondents:  10. 

Total  Annual  Responses:  10. 

Total  Annual  Burden  Hours:  160. 

OMB  Reviewer:  Milo  Sunderhauf, 
(202)  395-7340,  Office  of  Management 
and  Budget,  Paperwork  Reduction 
Project  3064-0111,  Washington,  DC 
20503. 


FDIC  Contact:  Steven  F.  Hanft,  (202) 
898-3907,  Office  of  the  Executive 
Secretary,  Room  F-400,  Federal  Deposit 
Insurance  Corporation,  550  17th  Street 
NW.,  Washington,  DC  20429. 

Comments:  Comments  on  this 
collection  of  information  are  welcome 
and  should  be  submitted  on  or  before 
August  28, 1995. 

ADDRESSES:  A  copy  of  the  submission 
may  be  obtained  by  calUng  or  writing 
the  FDIC  contact  listed.  Comments 
regarding  the  submission  should  be 
addressed  to  both  the  OMB  reviewer 
and  the  FDIC  contact  listed  above. 
SUPPLEMENTARY  INFORMATION:  This 
collection  of  information  establishes 
application  procedures  whereby  an 
insured  state  bank  may  request  the 
FDIC's  consent  to  engage  in  activities  or 
make  investments  not  permissible  for 
national  banks  or  subsidiaries  of 
national  banks. 

Dated:  June  21.  1995. 
Federal  Deposit  Insurance  Corporation. 
Steven  F.  Hanft. 
Assistant  Executive  Secretary 
(Administration). 
[FR  Doc.  95-15691  Filed  &-26-95;  8:45  am] 

HLUNQ  COOC  (714-01-11 


FEDERAL  FINANCIAL  INSTITUTIONS 
EXAMINATION  COUNCIL 

Guidelines  for  Relying  on  State 
Examinations 

agency:  Federal  Financial  Institutions 

Examination  Council. 

ACTION:  Notice  and  final  guidelines. 

SUMMARY:  The  Federal  Financial 
Institutions  Examination  Council 
(FFIEC)  announces  the  adoption  of  its 
Guidelines  for  Relying  on  State 
Examinations  pursuant  to  section  349  of 
the  Riegle  Community  Development  and 
Regulatory  Improvement  Act  of  1994 
(CDRl  Act),  codified  at  12  U.S.C. 
1820(d)(9).  This  section  requires  the 
FFIEC  to  issue  guidelines  establishing 
standards  for  the  purpose  of 
determining  the  acceptability  of  State 
reports  of  examination  under  section 
10(d)(3)  of  the  Federal  Deposit 
Insurance  Act  (FDI  Act),  12  U.S.C. 
1820(d)(3).  Under  section  10(d)(3),  a 
Federal  banking  agency  may  conduct  an 
annual,  on-site  examination  of  an 
insured  depository  institution  in 
ahemate  12-month  periods  (except 
those  insured  institutions  with  total 
assets  of  less  than  $250  million  for 
which  an  18-month  examination  cycle 
is  permitted)  if  the  Federal  banking 
agency  determines  that  a  State 
examination  of  that  institution 
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conducted  during  the  intervening 
period  is  adequate.  Section  349  of  the 
CDRI  Act  states  that  the  standards 
issued  by  the  FFIEC  are  to  be  used  at  the 
discretion  of  the  appropriate  Federal 
banking  agency. 

EFFECTIVE  DATE:  These  guidelines  are 
effective  on  June  27,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Board:  Frederick  M.  Struble,  Associate 
Director,  (202/452-3794),  Division  of 
Banking  Supervision  and  Regulation, 
Board  of  Governors  of  the  Federal 
Reserve  System.  For  the  hearing 
im{>aired  only.  Telecommunication 
Device  for  the  Deaf  (TDD).  Dorothea 
Thompson  (202/452-3544),  Board  of 
Governors  of  the  Federal  Reserve 
System,  20th  and  C  Streets,  NW., 
Washington,  DC  20551. 

FDIC:  Daniel  M.  Gautsch, 
Examination  Specialist,  (202/898-6912), 
Office  of  Policy,  Division  of 
Supervision,  or  Ken  A.  Quincy,  Section 
Chief,  (202/942-3083),  Consumer 
Compliance  &  Analysis  Branch, 
Division  of  Compliance  and  Consumer 
Affairs.  For  legal  issues,  l.isa  R. 
Chavarria,  Attorney,  (202/898-6891). 
Supervision  and  Legislation  Branch. 
Federal  Deposit  Insurance  Corporation, 
550  17th  Street,  NW.,  Washington,  DC 
20429. 

OCC:  Bill  Morris,  National  Bank 
Examiner,  (202/874-5190),  Office  of  the 
Chief  National  Bank  Examiner,  Office  of 
the  Comptroller  of  the  Currency,  250  E 
Street.  SW..  Washington.  DC  20219. 

OrS;  Scott  M.  Albinson.  Special 
Assistant  to  the  Director  of  Supervision, 
(202/906-7984),  Supervision,  Office  of 
Thrift  Supervision,  1700  G  Street,  NW., 
Washington,  DC  20552. 
SUPPLEMENTARY  INFORMATION:  The 
supervisory  divisions  of  the  Federal 
IDeposit  Insurance  Corporation,  the 
Board  of  Governors  of  the  Federal 
Reserve  System  and  the  Office  of  Thrift 
Supervision  (Federal  banking  agencies) 
responsible  for  the  examination  of  state- 
chartered,  insured  depository 
institutions,  and  the  branches  and 
agencies  of  foreign  banks  that  have  been 
chartered  by  the  States  have  a  long 
history  of  coordinating  with  the  State 
banking  departments '  in  fulfilling  a 
mutual  goal  of  promoting  a  safe  and 
sound  banking  system. ^  It  is  reCognized 
that  this  close  cooperation  between  the 
Federal  and  State  regulators  promotes 
efficiency  in  the  examination  process, 
reduces  the  regulatory  burden  on  state- 


'  The  term  "State  banking  department"  includes 
any  separate  thrift  department  or  division  of  a  State. 

2  The  Office  of  the  Comptroller  of  the  Currency 
is  not  responsible  for  the  supervision  and  regulation 
of  any  state-chartered,  insured  depository 
institutions. 


chartered,  insured  dep>ository 
institutions,  and  improves  the 
supervisory  process. 

The  Federal  and  State  banking 
agencies  have  worked  together,  to 
varying  degrees,  in  the  following  areas: 

•  Conducting  alternate,  joint  and 
concurrent  safety  and  soundness 
examinations  of  insured  depository 
institutions  and  of  the  branches  and 
agencies  of  foreign  banks  that  have  been 
chartered  by  the  States. 

•  Processing  safety  and  soundness 
examination  reports  and  applications  on 
a  timely  basis. 

•  Using  common  examination  report 
and  application  forms. 

•  Developing  and  issuing  informal 
(e.g.,  board  resolutions,  memoranda  of 
understanding  or  other  similar 
agreements)  and  formal  enforcement 
actions. 

•  Exchanging  supervisory 
information. 

•  Offering  Federal  agency  training 
programs  to  State  Examiners. 

•  Providing  access  to  the  Federal 
agency  data  bases. 

The  Federal  banking  agencies  intend 
to  continue  these  cooperative  efforts  to 
the  maximum  extent  possible.  It  is 
recognized,  however,  that  the  adequacy 
of  State  budgeting,  examiner  staffing, 
and  training  are  important  factors  to 
enhancing  Federal  and  State 
coordination.  Currently,  the  Federal 
banking  agencies,  individually,  have 
entered  into  formal  or  informal 
arrangements  or  working  agreements 
with  most  State  banking  departments. 
These  working  agreements  or  informal 
arrangements  generally  address  the 
following  areas: 

•  Thenumber  of  state-chartered, 
insured  institutions  to  be  examined  on 
an  alternating  basis  by  the  State  banking 
department  and  by  the  Federal  banking 
agency. 

•  The  frequency  of  safety  and 
soundness  examinations. 

•  The  type  of  examinations  to  be 
conducted  (independent,  joint,  or 
concurrent)  by  each  agency. 

•  The  pre-examination  procediu^s  to 
be  performed. 

•  The  responsibilities  of  each  agency 
for  processing  reports  of  examination. 

•  The  responsibilities  of  each  agency 
for  conducting  specialty  examinations 
(compliance,  information  systems,  trust, 
etc.). 

•  The  procedures  for  coordinating 
informal  and  formal  enforcement 
actions. 

•  The  procedures  for  processing  joint 
applications. 

•  The  procedures  for  sharing 
supervisory  information.  These  working 
agreements  or  informal  arrangements 


are  structured  to  permit  both  Federal 
and  State  agencies  the  flexibility  to 
conduct  an  independent  examination 
subject  only  to  notification  to  the  other 
party.  Generally,  only  institutions  rated 
"1"  or  "2"  are  examined  on  an 
alternating  basis  allowing  for  a 
reasonable  interval  between 
examinations.  The  appropriate  Federal 
banking  agency  and  the  State  banking 
department  periodically  meet  and 
coordinate  examination  schedules.^ 

A  hallmark  of  the  successful  program 
to  date  has  been  this  flexibility  to  tailor 
cooperation  to  the  particulars  of  each 
State  and  to  the  specifics  of  individual 
banks  within  a  State,  plus  the  reality  of 
changing  circumstances  at  both  the 
Federal  and  the  State  levels.  The  FFIEC 
guidelines  strive  to  maintain  that 
flexibility. 

Therefore,  the  FFIEC  issues  the 
following  guidelines  pursuant  to  12 
U.S.C.  1820(d)(9): 
GUIDEUNES  for  RELYNG  ON  STATE 
EXAMINATIONS:  The  Federal  banking 
agencies  will  accept  and  rely  on  State 
reports  of  examination  in  all  cases  in 
which  it  is  determined  that  State 
examinations  enable  the  Federal 
banking  agencies  to  effectively  carry  out 
their  supervisory  responsibilities.  The 
following  criteria  may  be  considered,  in 
whole  or  in  part,  by  a  Federal  banking 
agency  when  determining  the 
acceptability  of  a  State  report  of 
examination  under  section  10(d)  of  the 
Federal  Deposit  Insurance  Act: 

•  The  completeness  of  the  State 
examination  report.  The  State  report  of 
examination  of  a  state-chartered, 
insured  depository  institution  or  a  state- 
chartered  branch  or  agency  of  a  foreign 
bank  should  contain  sufficient 
information  to  permit  a  reviewer  to 
make  an  independent  determination  on 
the  overall  condition  of  the  institution 
as  well  as  each  component  factor  and 
composite  rating  assigned  under  the 
"Uniform  Financial  Institutions  Rating 
System"  used  for  insured  depository 
institutions  and  commonly  referred  to 
as  the  "CAMEL"  rating  system  or  the 
ROCA  rating  system  used  for  branches 
and  agencies  of  foreign  banks. 

•  Tne  adequacy  oidocumentation 
maintained  routinely  by  State  examiners 


'In  1992,  the  FDIC  and  the  Federal  Reserve. 
individually,  entered  into  joint  resolutions  with  the 
Conference  of  State  Bank  Supervisors  designed  to 
encourage  the  negotiation  and  formation  of  working 
agreements  with  the  State  tanking  departments. 
The  objective  of  these  agreements  is  to  foster  closer 
supervisory  cooperation  between  the  State 
departments  and  the  FDIC  or  the  Federal  Reserve. 
The  working  agreements  generally  identify  those 
state<hartered  banks  that  will  be  examined  on  an 
alternating  basis,  and  other  banks  that  will  be 
examined  on  a  joint  or  concurrent  liasis.  if 
practicable. 
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to  support  observations  made  in 
examination  reports. 

•  The  ability  over  time  of  a  State 
banking  department  to  achieve 
examination  objectives.  At  a  minimum, 
the  Federal  banking  agencies  will 
consider  the  adequacy  of  State 
budgeting,  examiner  staffing  and 
training,  and  the  overall  review  and 
follow-up  examination  process  of  a 
State  banking  department.  Accreditation 
of  a  State  banking  department  by  the 
Conference  of  State  Bank  Supervisors  is 
among  the  factors  that  also  will  be 
considered. 

•  The  adequacy  of  any  formal  or 
informal  arrangement  or  working 
agreement  between  a  State  banking 
department  and  a  Federal  banking 
agency. 

The  Federal  banking  agencies,  as  part 
of  their  routine  review  of  State 
examination  reports,  will  assess  the 

Juality  and  scope  of  the  reports  to 
etermine  whether  they  continue  to 
meet  the  above  general  criteria.  The 
Federal  banking  agencies  retain  the 
option  in  cases  in  which  a  State 
examination  report  appears  insufficient 
or  the  condition  of  an  insured 
institution,  as  indicated  in  the 
examination  report  or  other  sources, 
appears  to  be  seriously  deteriorating,  to 
conduct  a  follow-up  examination. 

The  appropriate  Federal  banking 
agency  and  State  banking  department 
will  continue  to  share,  discuss  and  work 
to  resolve  any  problems  or  concerns 
regarding  the  acceptability  of  each 
other's  work  or  the  operation  of  these 
guidelines  and  the  alternating 
examination  program,  as  well  as  other 
issues  of  mutual  interest. 

Dated:  June  22. 199S. 
Joe  M.  Cleaver, 

Executive  Secretary/Federal  Financial 

institutions  Examination  Council. 

IFR  Doc.  95-15734  Filed  6-2&-95:  8:45  ami 
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FEDERAL  MARITIME  COMMISSION 
Notice  of  Agreement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  D.C.  Office  of  the  Federal 
Maritime  Commission,  800  North 
Capitol  Street,  N.W.,  9th  Floor. 
Interested  parties  may  submit  comments 
on  each  agreement  to  the  Secretary, 
Federal  Maritime  Commission, 
Washington,  D.C.  20573,  within  10  days 


after  the  date  of  the  Federal  Register  in 
which  this  notice  appears.  The 
requirements  for  comments  are  found  in 
section  572.603  of  Title  46  of  the  Code 
of  Federal  Regulations.  Interested 
persons  should  consult  this  section 
before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  202-010776-095. 

Title:  Asia  North  America  Eastbound 
Rate  Agreement. 

Parties: 

American  President  Lines,  Ltd. 

Hapag-Lloyd  Aktiengesellschaft 

Kawasaki  Kisen  Kaisna,  Ltd. 

A.F.  MoUer-Maersk  Line 

Mitsui  O.S.K.  Lines.  Ltd. 

Neptime  Orient  Lines,  Ltd. 

Nippon  Yusen  Kaisha  Line 

Orient  Overseas  Container  Line,  Inc. 

Sea-land  Service,  Inc. 

Synopsis:  The  proposed  amendment 
modifies  Article  5.3(f),  pertaining  to  the 
Indian  Subcontinent  Trade,  to  clarify 
that  certain  provisions  of  the  Agreement 
will  now  apply  to  that  trade. 

Agreement  No.:  203-011504. 

Title:  Columbus/Alianca/lvaran 
Agreement. 

Parties: 

A/S  Ivarans  Rederi  d/b/a  Ivaran  Lines 

Hamburg-Sudamerikanische  Eggert  & 
Amsinck  d/b/a/  Columbus  Line 

Empresa  De  Navegacao  Alianca  S/A 
d/b/a  Alianca 

Synopsis:  The  proposed  Agreement 
authorizes  the  parties  to  consult  and 
agree  upon  the  deployment  and 
utilization  of  vessels,  to  charter  space 
from  one  another,  and  to  rationalize 
sailings  in  the  trade  between  U.S. 
Atlantic  Coast  ports  and  points  and 
ports  and  points  in  Brazil,  Uruguay, 
Argentina,  Paraguay  and  Bolivia.  In 
addition,  the  parties  may  discuss, 
exchange  information,  agree,  and 
establish  rates,  charges,  rules  and 
practices  related  to  their  services. 
Adherence  to  any  agreement  reached  on 
rates  is  voluntary. 

Dated:  June  21, 1995. 

By  Order  of  the  Federal  Maritime 
Commission. 
Joseph  C.  Polking, 
Secretary. 
(PR  Doc.  95-15668  Filed  6-26-95;  8:45  ami 
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FEDERAL  RESERVE  SYSTEM 

A.  E.  Bancorp,  et  ai.;  Formations  of; 
Acquisitions  by;  and  Mergers  of  Bank 
Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 


under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Boards  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  July  21, 
1995. 

A.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemie,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  A.E.  Bancorp,  Buffalo  Grove, 
Illinois,  a  de  novo,  bank;  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  American 
Enterprise  Bank,  Buffalo  Grove,  Illinois, 
(in  organization). 

2.  Ubertyville  Bancorp,  Inc.,  Lake 
Forest,  Illinois;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of 
Libertyville  Bank  &  Trust  Company, 
Libertyville,  Illinois  (in  organization). 

B.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street.  St.  Louis,  Missouri  63166: 

1.  Community  First  Financial  Group, 
Inc.,  English,  Indiana;  to  acquire  at  least 
50.01  percent  of  the  voting  shares  of 
Peninsula  Banking  Group,  Inc.,  Rolling 
Hills  Estates,  California,  and  thereby 
indirectly  acquire  at  least  an  additional 
15.60  percent  of  the  voting  shares  of 
Peninsula  National  Bank,  Rolling  Hills 
Estates.  California;  and  100  percent  of 
the  voting  shares  of  Bay  Cities  National 
Bank.  Redondo  Beach.  California. 

In  cormection  with  this  application. 
Peninsula  Banking  Group.  Inc.,  RoUings 
Hills,  California;  also  has  applied  to 
become  a  bank  holding  company  by 
acquiring  100  percent  of  the  voting 
shares  of  Peninsula  National  Bank, 
Rolling  Hills  Estates,  California,  and  100 
percent  of  the  voting  shares  of  Bay 


Cities  National  Bank,  Redondo  Beach, 
California. 

Board  of  Governors  of  the  Federal  Reserve 
System.  )une  21. 1995. 
Jennifier  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
(PR  Doc.  95-15669  Filed  6-26-95;  8:45  ami 
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The  Bank  of  New  York  Company,  Inc., 
et  al.;  Acquisitions  of  Companies 
Engaged  in  Permissitile  Nonbanking 
Activities 

The  organizations  listed  in  this  notice 
have  applied  under  §  225.23(a)(2)  or  (f) 
of  the  Board's  Regulation  Y  (12  CFR    • 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Eacn  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  for  the  application  or  the 
offices  of  the  Board  of  Governors  not 
later  than  July  11,1995. 

A.  Federal  Reserve  Bank  of  New 
York  (William  L.  Rutledge,  Senior  Vice 
President)  33  Liberty  Street,  New  York. 
New  York  10045: 


1.  The  Bank  of  New  York  Company, 
Inc.,  New  York.  New  York;  to  acquire 
through  its  subsidiary.  The  Bank  of  New 
York  Trust  Company  of  California,  Los 
Angeles,  California,  certain  trust  assets 
of  BankAmerica  Corporation  and  its 
subsidiaries,  and  thereby  engage  in  trust 
activities,  pursuant  to  §  225.25(b)(3)  of 
the  Board's  Regulation  Y. 

B.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303: 

1 .  Community  Trust  Financial 
Services  Corporation,  Hiram.  Georgia;  to 
acquire  Community  Loan  Company, 
Hiram,  Georgia,  a  joint  venture  with 
Darmy  H.  Drtimmond,  which  will 
acquire  Credit  Services  of  Woodstock, 
Woodstock.  Georgia,  and  thereby  engage 
in  consumer  finance  activities,  pursuant 
to  §  225.25(b)(l)(i)  of  the  Board's 
Regulation  Y.  The  proposed  activity  will 
be  conducted  throughout  the  State  of 
Georgia. 

Board  of  Governors  of  the  Federal  Reserve 
System,  June  21, 1995. 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
[PR  Doc  95-15670  Filed  6-26-95;  8:45  am) 

BILUNG  COOe  ■210-01-F 


FEDERAL  RETIREMENT  THRIFT 
INVESTMENT  BOARD 

Employee  Thrift  Advisory  Council; 
Open  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  a  notice  is  hereby 
given  of  the  following  committee 
meeting: 

Name:  Employee  Thrift  Advisory  Council. 

Time:  10:00  a.m. 

Date:  July  11,1995. 

Place:  Fourth  Floor,  Conference  Room, 
Federal  Retirement  Thrift  Investment  Board. 
1250  H  Street,  NW.,  Washington,  DC. 

Status:  Open. 

Matters  to  be  Considered: 

1.  Approve  minutes  of  the  January  24, 1995, 
meeting. 

2.  Report  of  the  Executive  Director  on  Thrift 
Savings  Plan  status. 

3.  May  15-July  31. 1995,  Thrift  Savings  Plan 
Open  Season  activities. 

4.  Legislation. 

5.  New  Business. 

Any  interested  person  may  attend,  appear 
before,  or  file  statements  with  the  Council. 
For  further  information  contact  John  J. 
O'Meara,  Committee  Management  Officer,  on 
(202J  942-1660. 


Dated:  June  21. 1995. 
Roger  W.  Mehle, 

Executive  Director.  Federal  Betirement  Thrift 
Investment  Board. 
IFR  Doc  95-15630  Filed  6-26-95;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Linking  State  Administrative  Data 

agency:  Office  of  the  Assistant 
Secretary  for  Planning  and  Evaluation. 
HHS. 

CORRECTION:  This  action  corrects  the 
announcement  for  "Request  for 
applications  to  support  State  efforts  to 
link  case-level  administrative  data 
across  multiple  low-income  assistance 
programs"  appearing  in  the  Monday, 
May  31, 1995  Federal  Register  Notice, 
28419,  second  column.  Due  to  an 
administrative  oversight  the  address  for 
requesting  an  application  was  omitted. 
The  following  two  paragraphs  are  added 
to  this  announcement. 
FOR  FURTHER  INFORMATION  CONTACT: 
Application  instructions  and  forms 
should  be  requested  from  and  submitted 
to:  Grants  Officer,  Office  of  the  Assistant 
Secretary  for  Planning  and  Evaluation. 
Department  of  Health  and  Human 
Services,  200  Independence  Avenue, 
S.W.,  Room  405-F.  Hubert  H. 
Humphrey  Building,  Washington,  D.C. 
20201,  Phone  (202)  690-«794.  Requests 
for  forms  and  technical  questions  will 
be  accepted  and  responded  to  up  to  15 
days  prior  to  the  closing  date  of  receipt 
of  applications.  Technical  questions 
should  be  directed  to  Gary  Hyzer, 
DHHS,  ASPE,  Telephone  202-401- 
6639.  Questions  may  also  be  faxed  to 
202-690-6562.  Written  technical 
questions  should  be  addressed  to  Mr. 
Hyzer  at  the  above  address.  Application 
submissions  may  not  be  faxed. 
ELIGIBLE  APPLICANTS:  The  Department 
seeks  applications  from  local  non-profit 
and  for  profit  organizations.  For  profit 
organizations  are  advised  that  no  funds 
may  be  paid  as  profit  to  any  receipt  of 
a  grant  or  sub-grant.  Profit  is  any 
amount  in  excess  of  allowable  direct 
and  indirect  costs  of  the  grantee. 

All  other  conditions  of  the  original 
grant  announcement  remain  unchanged. 

Dated:  June  21, 1995. 
David  T.  Ellwood. 
Assistant  Secretary  for  Planning  and 
Evaluation. 
(PR  Doc.  95-15699  Filed  6-26-95;  8:45  am] 
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Office  of  ttte  Assistant  Secretary  for 
Planning  and  Evaiuation 

Grants  for  Poiicy  Research  on 
Selected  Poverty  and  Dependency 
Topics 

agency:  Office  of  the  Assistant 
Secretary  for  Planning  and  Evaluation. 
ACTION:  Request  for  applications  to 
conduct  pKjlicy  research  concerning  low 
wage  labor  markets,  parental 
responsibility  and  support,  child 
development  outcomes,  and  adolescent 
pregnancy. 

summary:  Office  of  the  Assistant 
Secretary  for  Planning  and  Evaluation 
aiuiounces  the  availability  of  funds  and 
invites  applications  for  short-term 
policy  research  projects  with  emphasis 
on  four  priority  areas. 
CLOSING  DATE:  The  closing  date  for 
submitting  applications  under  this 
announcement  is  August  28,  1995. 
FOR  APPUCATION  KITS  OA  FURTHER 
INFORMATION  CONTACT:  Grants  Officer, 
Office  of  the  Assistant  Secretary  for 
Planning  and  Evaluation,  Department  of 
Health  and  Human  Services,  200 
Independence  Avenue,  S.W..  Room 
405F,  Hubert  H.  Humphrey  Building. 
Washington.  D.C.  20201,  Phone  (202) 
690-8794. 

Part  I.  Background  and  Purpose 

A.  Purpose  of  Grant  Program 

The  purpose  of  these  grants  is  to 
stimulate  interest  in  conducting  policy 
relevant  research  on  a  broad  range  of 
topics  related  to  poverty,  welfare 
dependency,  labor  markets,  child  and 
youth  development  and  parental 
responsibility.  These  grants  are  for 
short-term  efforts  which  are  designed  to 
be  completed  within  one  year.  Our 
intent  is  to  sponsor  research  efforts  and 
not  to  fund  the  provision  of  services. 
While  research  may  be  conducted  in 
service  settings,  proposals  of  this  nature 
will  be  carefully  scrutinized  to  assure 
that  these  funds  are  not  used  for  other 
purposes,  no  matter  how  worthwhile. 
Within  the  context  of  this 
announcement,  the  term  "parent"  and 
"family"  should  be  understood  to 
include  both  mothers  and  fathers 
whether  living  together  or  apart. 

B.  Eligible  Applicants  and  Funding 

Pursuant  to  section  1110  of  the  Social 
Security  Act,  any  public  and  private 
nonprofit  organizations  including 
universities  and  other  institutions  of 
higher  education  may  apply. 
Applications  may  also  be  submitted  by 
private  for-profit  organizations. 
However,  no  grant  funds  may  be  paid  as 
profit,  i.e.,  any  amount  in  excess  of 


allowable  direct  and  indirect  costs  of 
the  recipient  (45  CFR  74.705).  As  a 
result  of  this  competition  between  10 
and  15  awards  are  expected  to  be  made 
from  funds  appropriated  for  fiscal  years 
1995  and  another  five  awards  with 
funds  for  1996  provided  funds  are 
available.  Awards  will  be  limited  to  one 
year  of  support.  The  average  award  is 
expected  to  be  approximately  $75,000. 

Part  n.  Topics  of  Priority  Interest 

A.  Research  on  Low-wage  Labor 
Markets.  Employment  and  Training 
Progmms 

The  employment  problems  of  families 
receiving  welfare  encompass 
fundamental  questions  which  are  at  the 
heart  of  the  current  debate  regarding  the 
direction  of  welfare  reform.  Whether 
these  problems  primarily  reflect 
problems  on  the  demand  or  the  supply 
sides  of  the  labor  market  frequently 
drives  disagreements  over  interpretation 
of  evidence  and  policy  prescriptions. 
Some  commentators  emphasize  that  the 
structural  changes  in  the  economy  have 
left  those  with  poor  skills,  health,  and 
transportation  with  few  available  jobs. 
Others  would  argue  that  low- wage  jobs 
are  readily  available,  and  that  what  is 
lacking  is  willingness  to  search  for  and 
accept  jobs  at  these  wages.  This  view 
would  hold  that  the  existence  of  welfare 
payments  is  a  decisive  disincentive  to 
work. 

Recent  shifts  in  employment  away 
from  traditional  industrial  sectors,  such 
as  manufacturing,  from  occupations 
requiring  less  skill  and  education,  and 
from  inner-city  areas  have  allegedly 
resulted  in  a  "mismatch"  between  the 
required  skills  and/or  geographic 
locations  of  employers,  on  the  one  hand, 
and  the  skills  and  residential  locations 
of  many  AFDC  recipients,  on  the  other. 

Foi  families  receiving  AFDC,  these 
mismatches  caused  by  demand  shifts 
may  be  particularly  severe,  due  to  their 
greater  relative  concentrations  in  sectors 
or  areas  that  are  declining  (such  as  jobs 
requiring  less  education  or  located  in 
the  inner-cities),  their  greater 
dependence  on  particular  industries 
(like  manufacturing)  for  obtaining  better 
wages,  or  their  greater  difficulty  in 
relocating  to  other  sectors  or  areas  in 
response  to  demand  shifts  (due  to 
discrimination  or  higher  skill 
requirements  in  the  growing  sectors). 

In  addition,  the  prospective  policy  of 
time-limited  benefits  under  the 
proposed  welfare  reform  raises  many 
questions  about  the  operation  of  the 
labor  markets  for  current  recipients  of 
AFDC. 

The  result  is  a  broad  array  of  issues 
that  can  be  explored  in  support  of 


reducing  poverty,  assuring  economic 
security,  and  encouraging  self-reliance. 
Researchers  are  encouraged  to  submit 
their  own  ideas  for  potential  topics.  The 
topics  listed  below  are  given  only  for 
purposes  of  illustration: 

The  low  wage  labor  market, 
particularly  for  women,  is  characterized 
by  intermittent  periods  of  being  out  of 
the  labor  force  and.  if  in  the  labor 
forced,  in  and  out  of  employment. 

•  What  are  the  influences  of  welfare 
and  unemployment  insurance  systems 
on  keeping  low  skilled  women  with 
children  out  of  poverty? 

•  What  policy  changes  might  make 
these  systems  a  better  safety  net  for 
thbse  woman  given  the  operation  of  the 
labor  market?  What  effect  might  these 
policy  changes  have  on  the  poverty  rate 
of  children? 

•  To  what  extent  does  low  wage  work 
reduce  poverty  or  welfare  receipt? 

•  What  is  the  link  between  the 
training  that  welfare  recipients  are 
offered  and  the  types  of  jobs  that  are 
available?  Are  welfare  recipients  being 
trained  for  jobs  that  are  realistically 
available  to  them? 

•  Do  entrants  into  low  wage  jobs  have 
an  opportunity  to  advance?  What  are  the 
determinants  of  workers'  success  once 
they  enter  the  low  wage  labor  market? 

•  What  types  of  training  are  most 
successful  in  preparing  welfare 
recipients  for  jobs  and  in  job  retention? 

•  What  is  the  experience  with 
subsidized  work  strategies  of  the  past? 
What  steps  are  critical  to  the  creation  of 
subsidized  jobs  for  welfare  recipients? 
How  much  can  be  done  by  the  private 
sector?  What  can  be  done  by  nonprofits? 
When  are  subsidized  jobs  most  likely  to 
lead  to  long  term  unsubsidized 
employment? 

•  What  are  the  implications  for  an 
increase  in  the  minimum  wage  for 
welfare  recipients? 

•  What  are  the  experiences  of  low 
skilled/educated  men  and  how  do  they 
compare  with  that  of  women? 

•  What  are  the  relationships  between 
unemployment,  low  wages  and  family 
formation/dissolution? 

Technical  questions  concerning  this 
topic  should  be  directed  to  Audrey 
Mirsky  at  202-401-6640. 

B.  Research  oh  Parental  Responsibility 
and  Support 

Child  support  is  a  critical  component 
for  ensuring  economic  stability  for 
millions  of  single-parent  families.  While 
many  single  parents  can  and  do  raise 
their  children  on  their  own,  the 
financial  burden  of  serving  as  the 
family's  sole  provider  puts  children  at 
risk  of  living  in  poverty.  The  present 
child  support  system  too  often  functions 


poorly  and  fails  to  ensure  that  support 
for  children  comes  from  both  parents. 
But  parental  responsibility  is  not 
limited  to  the  payment  of  support.  Non- 
custodial parents  can  also  make  other 
important  contributions  to  their 
children's  well-being. 

There  are  a  large  number  of  issues 
that  impinge  upon  the  ability  and 
willingness  of  non-custodial  parents  to 
assume  responsibility  for  their 
children's  well-being.  Researchers  are 
encouraged  to  submit  their  own  ideas 
for  potential  topics.  The  topics  listed 
below  are  given  only  for  purposes  of 
illustration. 

In-Hospital  Paternity— M\  states  are 
now  required  to  have  paternity 
programs  in  every  hospital  that  provides 
birthing  services.  Reports  indicate  that 
the  rates  of  paternity  establishment  vary 
widely  among  hospitals  within  and 
across  states.  Many  parents  remain 
unwilling  to  take  advantage  of  the 
opportunity  to  establish  paternity 
voluntarily.  What  are  the  concerns  of 
mothers  and  fathers  at  the  hospital? 
What  strategies  and  outreach  activities 
promote  positive  paternity 
establishment  outcomes? 

Medical  Support  Awards — What  is 
the  potential  for  medical  support 
awards,  especially  for  welfare 
dependent  and  other  low-income 
children?  Do  low-income  non-custodial 
fathers  have  access  to  family  coverage? 
Do  medical  support  awards  result  in 
custodial  families  having  less  cash 
support?  Are  there  better  alternatives  for 
assuring  health  care  coverage,  especially 
in  interstate  cases  (for  example 
Medicaid  buy-ins.  making  the  custodial 
parent  the  primary  insurer)? 

Informal  Child  Support — Relatively 
little  is  known  about  informal  child 
support  payments.  What  kinds  of 
support  are  contributed?  How  much  is 
contributed?  How  reliable  are  these 
contributions?  How  do  these 
contributions  compare  to-  formal  child 
support  obligations?  Do  payments  and 
other  contributions  typically  end  if  the 
relationship  sours  or  ends?  Are 
payments  more  reliable  when  the 
contributor  is  sure  the  money  is  going 
to  the  family,  rather  than  to  reimburse 
the  government?  What  factors  influence 
the  provisions  of  informal  support  and 
the  decision  not  to  pursue  formal 
support  payments? 

Nurturing/Parenting  in  Separated 
Households — The  issues  of  nurturing 
and  parenting  when  the  parents  do  not 
live  together  are  very  complex.  Much  of 
what  is  known  comes  from  our 
assessment  of  co-parenting  failures: 
non-custodial  fathers  (and  mothers)  who 
just  disappear;  parents  who  feel  they  are 
being  denied  access  to  their  children; 


parents  who  have  to  be  taught  what  it 
means  to  be  a  responsible  parent. 
Interventions  to  fix  these  problems  are 
being  tried  and  some  are  being 
evaluated.  We  know  very  little  about 
successful  co-parenting  in  families 
where  parents  live  apart.  Who  are  the 
successful  co-parents?  How  do  they 
differ  from  unsuccessful  co-parents? 
What  factors  contribute  to  this  success? 
Is  there  a  positive  impact  on  their 
children's  well-being?  Can  we  learn 
anything  from  these  successes  that  can 
help  develop  interventions  when  co- 
parenting  doesn't  work? 

Fathers  in  Prison — Some  studies  are 
begiiming  to  show  that  a  significant 
proportion  of  the  fathers  of  AFDC 
children  are  in  prison  or  have  criminal 
records.  What  are  the  implications  of 
this  for  child  support  payments  and  for 
father  involvement?  How  does  the 
current  child  support  enforcement 
system  handle  such  cases?  Are  there 
innovative  programs  that  we  can  learn 
from? 

Domestic  Violence  and  Child 
Support— the  number  of  AFDC  cases 
applying  for  and  receiving  good  cause 
exemption  for  refusing  to  cooperate  in 
establishing  paternity  and  securing 
support  has  always  been  very  small  (less 
than  1%  of  the  caseload).  This  rate  is 
considerably  lower  than  the  estimated 
prevalence  of  domestic  violence  among 
low-income  women.  It  may  be  that  the 
child's  father  is  not  the  perpetrator  of 
the  violence  experienced  by  many  of 
these  women.  Alternatively,  this  low 
rate  may  be  a  function  of  the  ease  with 
which  AFDC  applicants  and  recipients 
can  avoid  meeting  the  cooperation 
requirements.  With  stricter  cooperation 
requirements,  one  of  the  likely 
outcomes  of  welfare  reform,  it  is 
important  to  have  a  much  better 
understanding  of  the  dynamics  between 
enforcement  of  support  and  the  threat  of 
physical  retaliation  by  the  child's 
biological  father.  What  is  the  incidence 
of  domestic  violence  among  AFDC 
recipients?  How  much  of  the  violence  is 
attributable  to  the  children's  father?  Can 
we  expect  requests  for  good  cause 
exemptions  to  increase?  Are  there 
successful  strategies  for  pursuing 
support  and  not  placing  families  at  risk? 

Technical  questions  concerning  this 
topic  should  be  directed  to  Linda 
Mellgren  at  202-690-6806. 

C.  Research  on  Linkages  Between  Child 
Development  and  Changes  in  Family 
Economic  Self-Sufficiency 

Anti-poverty  policies  have  as  their 
major  aim  the  improvement  of  poor 
children's  life  circumstances  and  future 
prospects.  These  policies  have 
generated  programs  designed  to  assist 


poor  children  and  their  families  in  three 
primary  ways:  (1)  programs  which  focus 
on  enhancing  child  development  and 
strengthening  the  parent-child 
relationship,  (2)  programs  which 
primarily  provide  economic  support 
and  emphasize  job  development  for 
parents,  and  (3)  comprehensive  child 
and  family  programs  which  are  two 
generational  in  their  service 
intervention  focus  and  address  families' 
needs  in  all  areas  including  child 
development  and  economic  self- 
sufficiency.  Comprehensive  program 
approaches  are  becoming  more 
prominent  now  and  are  built  on  the 
behef  that  changes  must  be  supported 
for  both  children  and  their  families  and 
that  longer  term  improvements  for 
children  will  not  occur  unless  their 
families  also  change  and  achieve  greater 
economic  self-sufficiency. 

Research  has  yielded  some  evidence 
as  to  the  effectiveness  of  each  of  these 
program  approaches,  but  the  knowledge 
base  is  limited  in  a  number  of  ways. 
Studies  of  employment  and  training 
programs  have  focused  on  outcomes  for 
adults  and  have  not  usually  examined 
impacts  on  children's  development. 
Studies  of  child  development  programs, 
such  as  Head  Start,  have  focused  on 
child  outcomes  and  rarely  have 
examined  economic  of  other  outcomes 
for  parents.  Developmental  theory 
suggests,  however,  that  changes  for 
children  and  changes  for  parents  will  be 
interrelated.  Interventions  which 
effectively  promote  children's  well- 
being  and  the  parent -child  relationship 
may  benefit  parents'  development  in 
ways  that  are  related  to  the  economic 
well-being  of  their  families.  Conversely 
changes  in  family  economic  well-being, 
resulting  from  interventions  or  naturally 
occurring  events,  may  affect  the  course 
of  children's  development. 

There  are  research  findings  which 
suggest  that  it  would  be  fruitful  to 
develop  these  lines  of  inquiry  furth«'. 
Recent  findings  from  experimental 
research  by  Olds  and  his  colleagues 
(1994)  indicate  that  low-income  mothers 
who  have  f>articipated  in  home  visiting 
child  development  programs  spend  less 
time  on  welfare  and  earn  more  income 
two  years  after  the  intervention  than 
low-income  mothers  who  have  not 
received  such  services.  Findings  from 
nonexperimental  research  on  changes  in 
income,  poverty  status  and  welfare 
status  suggest  that  such  changes  have  a 
number  of  consequences  for  children's 
development  (Conger  &  Elder.  1994; 
Moore.  Morrison.  Zaslow.  Glei.  1994). 
Research  the  Department  is  now 
funding  on  the  impacts  of  mothers' 
participation  in  the  Jobs  Opportunities 
and  Basic  Skills  (JOBS)  Training 
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Program  will  provide  new  experimental 
evidence  on  the  impacts  of  employment 
interventions  on  both  parents  and 
children. 

The  goal  of  this  grant  area  is  to 
develop  new  knowledge  about  the 
possible  linkages  between  intervening  to 
support  children's  development  (in 
childhood  or  adolescence)  and 
intervening  to  promote  families' 
economic  self-sufficiency  and  about  the 
conditions  under  which  linkages  occur 
or  can  be  created.  We  seek  knowledge 
which  can  inform  policy  formulation  at 
national,  state,  and  local  levels  and  can 
guide  the  design  of  service 
interventions. 

Topics  of  interest  include: 

•  Changes  in  parents'  poverty  or 
welfare  dependency  as  a  function  of  the 
provision  of  child  development  services 
(such  as  child  care,  after  school  care, 
and  more  intensive  child  and  youth 
development  programs); 

•  Changes  in  children's  development 
as  a  function  of  changes  in  family 
poverty  or  welfare  dependency; 

•  Variations  in  home  environments  or 
in  child  and  youth  development  as  a 
function  of  low-income  parents' 
transitions  from  welfare  to  employment 
and  participation  in  work  or  training 
programs; 

•  Variations  in  children's  time  use 
and  parents'  supervision  and 
monitoring  of  children's  activities  as  a 
function  of  AFDC  parents'  participation 
in  work  or  training; 

•  Relationships  between  developing 
employability  skills  and  developing 
parenting  skills; 

•  Characteristics  of  low-wage  jobs  or 
employment  and  training  programs 
which  affect  parents'  continued 
participation  in  work  or  training 
because  of  their  influence  on  the  home 
environment  and  parents'  ability  to 
manage  their  child-rearing 
responsibilities;  and 

•  Effects  of  participation  of  low- 
income  youth  in  employment  and 
training  on  family  relationships  and 
economic  self-sufficiency. 

Technical  questions  concerning  this 
topic  should  be  directed  to  Martha 
Moorehouse  at  202-690-6939. 

D.  Research  on  Adolescent  Pregnancy 
and  Parenting 

Teen  pregnancy  and  teen  parenthood 
have  raised  great  concerns  among  policy 
makers  and  the  general  public.  Teen 
parenthood  is  associated  with  many 
negative  outcomes  such  as  welfare 
dependency  and  school  dropout  for 
young  mothers  and  low  birth  weight 
and  other  problems  for  their  children. 
Given  the  potential  consequences  of 
teen  pregnancy,  the  issue  has  been  at 
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the  center  of  many  recent  policy 
debates. 

While  our  knowledge  about  the 
factors  related  to  teen  pregnancy  and 
parenthood  are  limited,  we  do  have 
some  information  on  trends  in  sexual 
activity  and  childbearing  and  have 
identified  some  possible  antecedents. 
Earlier  physical  maturation,  increasing 
teen  sexual  activity,  and  the  incidence 
of  non-consensual  sexual  intercourse 
have  increased  the  risk  of  exposure  to 
pregnancy  among  adolescents.  It  is 
important  to  recognize  that  teens  report 
84%  of  all  pregnancies  in  1990  were 
unintended.  The  primary  factors  that  are 
associated  with  teenage  sexual  activity 
and  parenthood  are  socioeconomic 
disadvantage,  school  failure,  behavior 
problems  and  risk-taking. 

The  most  recent  synthesis  of  the 
literature.  Beginning  Too  Soon: 
Adolescent  Sexual  Behavior  Pregnancy 
and  Parenthood  by  K.  Moore  and  her 
associates  (in  press)  identifies  the 
different  roles  people,  institutions  and 
policies  play  in  influencing  the 
decisions  of  teen  mothers.  We  are  only 
beginning  to  learn  the  relative  roles  of 
peers,  partners,  siblings,  parents,  media, 
neighborhood  influences,  biological 
development  and  public  policy  and 
programs  on  the  timing  of  first  sexual 
intercourse  and  other  decisions  related 
to  sexual  activity,  pregnancy  and 
parenthood.  More  research  in  each  of 
these  areas  is  necessary. 

The  topics  listed  below  could  fill 
some  of  the  knowledge  gaps  we  face,  but 
are  given  only  for  purposes  of 
illustration.  Authors  are  encouraged  to 
submit  their  own  ideas  for  potential 
topics. 

•  What  is  the  impact  of  involuntary 
sex  on  teens?  Is  it  an  antecedent  of 
adolescent  parenthood?  What  is  the  role 
of  non-sexual  child  abuse? 

•  Do  we  know  if  vulnerable  teen 
populations  (e.g..  youth  living  away 
from  their  parents,  incarcerated  youth, 
and  runaway  or  homeless  youth)  have 
an  increased  chance  of  becoming  teen 
parents? 

•  What  impact  do  the  media  have  on 
teens'  decisions  related  to  sexual 
activity  and/or  childbearing?  What  is 
the  impact  of  the  popular  media?  What 
is  the  impact  of  the  use  of  media  to 
support  healthy  decision  making  and 
activity? 

•  What  is  the  role  of  religious 
institutions?  What  is  the  impact  of 
religiosity  in  general?  Does  it  vary 
across  religions? 

•  What  is  known  about  the 
relationship  between  youths' 
participation  in  youth  development 
activities  and  pregnancy  or  parenthood? 


•  What  do  we  know  about  the  male 
partners  of  sexually  active  teenagers? 
What  types  of  interventions  should 
target  teen  males?  What  interventions  (if 
any)  have  targeted  or  could  target  older 
males?  What  is  the  impact  of  child 
support  policies  on  their  intention  to 
become  fathers? 

•  What  is  known  about  the  impact  of 
the  presence/absence  of  significant 
adults  on  teens'  decisions  that  lead  to 
adolescent  pregnancy  and  parenthood? 
What  are  particular  elements  of  this 
factor?  What  are  the  roles  of  parents? 
Peers?  Other  caring  adults? 

•  What  impact  does  a  teen's 
perception  of  future  opportunity  have 
on  decisions  regarding  sexual  activity, 
pregnancy  and  parenthood? 

•  What  are  the  roles  of  schools  as 
social  and  community  settings  for 
adolescent  development?  What  do 
school  reform  intervention  efforts  tell  us 
about  the  relationship  between  school 
functioning,  students'  academic  success 
and  teen  pregnancy  and  parenthood? 

•  What  is  the  role  of  labor  market 
opportunities  in  decisions  related  to 
adolescent  fertility? 

•  What  do  we  know  about  how 
adolescents  decide  whether  to  place 
their  children  for  adoption?  Why  don't 
more  adolescents  select  adoption  as  the 
outcome  of  their  pregnancy? 

•  What  do  we  Know  about 
interventions  specifically  tt)  reduce  the 
number  of  second  pregnancies  or  births 
to  teens? 

Technical  questions  concerning  this 
topic  should  be  directed  to  Elisa  Koff  at 
202-690-5932. 

E.  Other  Topics  Related  to  Poverty  and 
Dependency 

In  making  decisions  about  which 
proposals  to  fund,  priority  attention  will 
be  given  to  projects  which  address 
concerns  within  the  topical  areas  listed 
above.  However,  we  do  invite 
researchers  to  propose  projects  which 
are  not  included  above,  but  which 
directly  address  the  overall  themes  of 
poverty  and  dependence. 

ASPE  also  encourages  applicants  to 
propose  projects  that  analyze  the 
various  service  delivery  approaches  or 
intervention  strategies  in  use  in  a  field. 
Appropriate  fields  include  early 
childhood  development,  family 
economic  development,  child  welfare 
services,  youth  services,  or  other  social 
service  areas  of  interest  to  HHS. 

Such  projects  would  describe  and 
categorize  service  delivery  approaches 
and  intervention  strategies  now  being 
used  in  a  field  and  would  explain  their 
relationship  to  one  another  and  to 
interventions  in  other  service  fields. 
This  would  create  a  framework  for 


policy  makers  to  assess  how  newly 
proposed  service  interventions  relate  to 
exiting  interventions  and  to  other  efforts 
in  a  field. 

Research  evidence  of  impacts  on 
children  or  {ami lies  is  one  basis  policy 
makers  use  to  assess  what  an 
intervention  has  to  offer.  Yet,  other 
issues  are  also  important.  What 
underlying  theories  of  human 
development,  behavior  and  change  are 
implicit  in  the  strategy?  How  does  the 
intervention  relate  to  the  unmet  needs 
of  the  potential  clientele?  What 
resources  are  required  for  the 
intervention?  What  is  the  fit  between 
the  intervention  and  existing  programs 
and  service  systems?  How  are  the 
duration  and  intensity  of  the 
intervention  related  to  the  observed 
effects?  What  are  the  advantages  or 
disadvantages  over  alternative 
approaches? 

For  example,  in  the  field  of  infant  and 
toddler  services,  we  do  not  fully 
understand  when  and  where  different 
models  of  service  are  best  applied.  A 
range  of  new  approaches  is  being  tried, 
including  Parents  as  Teachers,  the 
Infant  Health  and  Development 
Demonstration,  Home  Visiting 
Demonstrations,  and  Hawaii's  Healthy 
Start  program.  The  new  Early  Head  Start 
initiative  also  will  introduce  services  for 
infants  and  toddlers  and  their  families. 
What  factors  are  important  for  policy 
makers  to  consider  in  deciding  when 
and  where  these  or  other  models  can 
best  be  used? 

We  invite  researchers  to  propose  to 
create  a  "map"  of  a  field  of  child  or 
family  services  that  will  serve  as  a 
framework  for  answering  such 
questions. 

Technical  questions  concerning  this 
topic  should  be  directed  to  Richard 
Silva  at  202-401-6660. 

Part  m.  Application  Preparation  and 
EvahiatioD  Criteria 

This  part  contains  information  on  the 
preparation  of  an  application  for 
submission  under  this  announcement, 
the  forms  necessary  for  submission  and 
the  evaluation  criteria  under  which  the 
applications  will  be  reviewed.  Potential 
applicants  should  read  this  part 
carefully  in  conjunction  with  the 
information  provided  in  Part  11. 

Application  Forms.  See  section 
entitled  "Components  of  a  Complete 
Application."  All  of  these  documents 
must  accompany  the  application 
package. 

Length  of  Application.  Applications 
should  be  as  brief  and  concise  as 
possible,  but  assure  communication  of 
the  applicant's  proposal  to  the 
reviewers.  In  no  case  shall  the  project 


narrative  exceed  30  double  spaced  pages 
exclusive  of  appropriate  attachments. 
Only  relevant  attachments  should  be 
included,  for  example,  resumes  of  key 
personnel.  Videotapes,  brochures,  and 
other  promotional  materials  will  be 
discarded  and  not  reviewed.  Project 
narratives  should  be  formatted  with  1 
inch  margins,  double  spaced  lines,  12 
point  type,  with  consecutively 
numbered  pages. 

Applications  should  be  assembled  as 
follows: 

1.  Abstract:  Provide  a  one-page 
summary  of  the  proposed  project.  The 
abstract  should  clearly  identify  which 
priority  topic  listed  in  Part  II  above  the 
application  intends  to  address. 

2.  Goals.  Objectives,  and  Usefulness 
of  Project:  Include  an  overview  which 
describes  the  need  for  the  proposed 
project;  indicates  the  background  and 

Eolicy  significance  of  the  issue  area(s)  to 
B  researched;  outlines  the  specific 
quantitative  and  qualitative  questions  to 
be  investigated;  and  describes  how  the 
proposed  project  will  advance  scientific 
knowledge  and  policy  development. 

3.  Methodology  and  Design:  Provide  a 
description  and  justification  of  how  the 
proposed  research  project  will  be 
implemented,  including  methodologies, 
approach  to  be  taken,  data  sources  to  be 
used,  and  proposed  research  and 
analytic  plans.  Identify  any  theoretical 
or  empirical  basis  for  the  methodology 
and  approach  proposed.  In  addition, 
provide  evidence  of  access  to  data  set(s) 
proposed  to  be  studied. 

4.  Experience  of  Personnel/ 
Organizational  Capacity:  Briefly 
describe  the  applicant's  organizational 
capabilities  and  experience  in 
conducting  pertinent  research  projects. 
Identify  the  key  staff  who  are  expected 
to  carry  out  the  research  project  and 
provide  a  curriculum  vitae  for  each 
person.  Provide  a  discussion  of  how  key 
staff  will  contribute  to  the  success  of  the 
project. 

5.  Work  Plan:  A  work  plan  should  be 
included  which  describes  the  start  and 
end  dates  of  the  project,  the 
responsibilities  of  each  of  the  key  staff, 
and  a  time  line  which  shows  the 
sequence  of  tasks  necessary  for  the 
completion  of  the  project.  Identify  the 
other  time  commitments  of  key  staff 
members,  for  example,  their  teaching  or 
managerial  responsibilities  as  well  as 
other  projects  that  they  are  involved  in. 
The  Work  plan  should  include  a 
discussion  of  any  plans  for 
dissemination  of  the  results  of  the 
study,  e.g.,  articles  in  journals  and 
presentations  at  conferences. 

6.  Budget:  Submit  a  request  for 
Federal  funds  using  Standard  Form 
424A  and  provide  a  proposed  budget 


using  the  categories  listed  on  this  f(»in. 
A  narrative  explanation  of  the  budget 
should  be  included  which  explains  in 
more  detail  what  the  funds  will  be  used 
for.  If  other  sources  of  funds  are  being 
received  to  support  aspects  of  this 
research,  the  source,  amount,  and  other 
relevant  details  must  be  included. 

i?evjeiv  Process  and  Funding 
information.  Applications  will  be 
initially  screened  for  compliance  with 
the  timeliness  and  completeness 
requirements.  Three  (3)  copies  of  each 
application  are  required.  Applicants  are 
encouraged  to  send  an  additional  three 
(3)  copies  of  their  application  to  ease 
processing,  but  applicants  will  not  be 
penalized  if  these  extra  copies  are  not 
included.  If  judged  in  compliance,  the 
application  then  will  be  reviewed  by 
government  personnel,  augmented  by 
outside  experts  where  appropriate. 

The  panel  will  review  the 
applications  using  the  evaluation 
criteria  listed  below  to  score  each 
application.  These  review  results  will  be 
the  primary  element  used  by  the  ASPE 
in  making  funding  decisions. 

HHS  reserves  the  option  to  discuss 
applications  with  other  Federal 
agencies,  Central  or  Regional  Office 
staff,  specialists,  experts,  States  and  the 
general  public.  Comments  from  these 
sources,  along  with  those  of  the 
reviewers,  may  be  considered  in  making 
an  award  decision. 

As  a  result  of  this  competition, 
between  10  and  15  awards  are  expected 
to  be  made  from  funds  appropriated  for 
fiscal  years  1995,  and  an  additional  five 
awards  may  be  made  with  funds  for 
fiscal  year  1996  within  the  limits  of  the 
available  funding.  Awards  will  be 
limited  to  one  year  of  support.  The 
average  award  is  expected  to  be 
approximately  $75,000. 

Deadline  for  Submission  of 
Applications.  The  closing  date  for 
submission  of  applications  under  this 
announcement  is  August  28, 1995.  An 
application  will  be  considered  as 
meeting  the  deadline  if  it  is  either:  (1) 
received  at.  or  hand-delivered  to,  the 
mailing  address  on  or  before  August  28, 
1995.  or  (2)  postmarked  before  midnight 
five  days  prior  to  August  28. 1995  and 
received  in  time  to  be  considered  during 
the  comf>etitive  review  process  (within 
two  weeks  of  the  deadline  date). 
Applications  will  not  be  accepted  which 
are  transmitted  by  fax. 

When  mailing  application  packages, 
applicants  are  strongly  advised  to  obtain 
a  legibly  dated  receipt  from  a 
commercial  carrier  (such  as  UPS, 
Federal  Express,  etc.),  or  from  the  U.S. 
Postal  Service  as  proof  of  mailing  by  the 
deadline  date.  If  there  is  a  question  as 
to  when  an  application  was  mailed. 
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applicants  will  be  asked  to  provide 
proof  of  mailing  by  the  deadline  date. 
When  proof  is  not  provided,  an 
application  will  not  be  cbnsidered  for 
funding.  Private  metered  postmarks  are 
not  acceptable  as  proof  of  timely 
mailing. 

Hand-delivered  applications  will  be 
accepted  Monday  through  Friday  prior 
to  and  on  August  28, 1995  during  the 
hours  of  9:00  a.m.  to  4:30  p.m.  in  the 
lobby  of  the  Hubert  H.  Humphrey 
building  located  at  200  Independence 
Avenue.  SW.,  in  Washington.  D.C.  when 
hand  delivering  an  application,  call 
690-8794  from  the  lobby  for  pickup.  A 
staff  person  will  be  available  to  receive 
applications.  Applications  which  do  not 
meet  the  August  28. 1995  deadline  will 
not  be  considered  or  reviewed.  HHS 
will  send  a  letter  to  this  effect  to  each 
late  applicant. 

HHS  reserves  the  right  to  extend  the 
deadline  for  all  applications  if  there  is 
widespread  disruption  of  the  mail 
because  of  extreme  weather  conditions 
or  natural  disasters  or  if  HHS 
determines  an  extension  to  be  in  the 
best  interest  of  the  Government. 
However.  HHS  will  not  waive  or  extend 
the  deadline  for  any  applicant  unless 
the  deadline  is  waived  or  extended  for 
all  applicants. 

Selection  Process  and  Evaluation 
Criteria 

Selection  of  the  successful  applicants 
will  be  based  on  the  technical  criteria 
laid  out  in  this  announcement. 
Reviewers  will  determine  the  strengths 
and  weaknesses  of  each  application  in 
terms  of  the  evaluation  criteria  listed 
below,  provide  comments  and  assign 
numerical  scores.  The  review  panel  will 
prepare  a  summary  of  all  applicant 
scores,  strengths,  weaknesses  and 
recommendations. 

The  point  value  following  each 
criterion  heading  indicates  the 
maximum  numerical  weight  that  each 
section  will  be  given  in  the  review 
process.  An  unacceptable  rating  on  any 
individual  criterion  may  render  the 
application  unacceptable.  Consequently, 
applicants  should  take  care  to  ensure 
that  all  criteria  are  fully  addressed  in 
the  applications.  Applications  will  be 
reviewed  as  follows: 

Evaluation  Criteria 

1.  Goals,  Objectives,  and  Potential 
Usefulness  of  the  Analyses.  (25  points). 
The  potential  usefulness  of  the 
objectives  and  how  the  anticipated 
results  of  the  proposed  project  will 
advance  scientific  knowledge  and 
policy  development. 

2.  Methodology  and  Design.  (35 
points).  The  appropriateness. 


soundness,  and  cost-effectiveness  of  the 
methodology,  including  the  research 
design,  statistical  techniques,  analytical 
strategies,  the  selection  of  existing  data 
sets,  and  other  procedures. 

3.  Qualifications  of  Personnel  and 
Organizational  Capability.  (25  points). 
The  quahfications  of  the  project 
personnel  for  conducting  the  proposed 
research  as  evidenced  by  professional 
training  and  experience,  and  the 
capacity  of  the  organization  to  provide 
the  infrastructure  and  support  necessary 
for  the  project. 

4.  Work  Plan  and  Budget.  (15  points). 
Is  the  plan  reasonable?  Are  the  activities 
sufficiently  detailed  to  ensure 
successful,  timely  implementation?  Do 
they  demonstrate  an  adequate  level  of 
understanding  by  the  applicant  of  the 
practical  problems  of  conducting  such  a 
project?  Is  the  proposed  budget 
reasonable  and  sufficient  to  ensure 
completion  of  the  study? 

Disposition  of  Applications 

1.  Approval,  disapproval,  or  deferral. 
On  the  basis  of  the  review  of  an 
application,  the  ASPE  will  either  (a) 
approve  the  application  in  whole,  as 
revised,  or  in  part  for  an  amount  of 
funds  and  subject  to  such  conditions  as 
are  deemed  necessary  or  desirable  for 
the  research  project;  or  (b)  disapprove 
the  application:  or  defer  action  on  the 
application  for  such  reasons  as  a  lack  of 
funds  or  a  need  for  further  review. 

2.  Notification  of  disposition.  The 
ASPE  will  notify  the  applicants  of  the 
disposition  of  their  application.  A 
signed  notification  of  the  award  will  i)e 
issued  to  notify  the  applicant  of  the 
approved  application. 

3.  The  Assistant  Secretary's 
Discretion.  Nothing  in  this 
announcement  should  be  construed  as 
to  obligate  the  Assistant  Secretary  for 
Planning  and  Evaluation  to  make  any 
awards  whatsoever.  Awards  and  the 
distribution  of  awards  among  the 
priority  areas  are  contingent  on  the 
needs  of  the  Department  at  any  point  in 
time  and  the  quality  of  the  applications 
which  are  received. 

Components  of  a  Complete 
Application.  A  complete  application 
consists  of  the  following  items  in  this 
order: 

1.  Apphcation  for  Federal  Assistance 
(Standard  Form  424,  Revised  4-88); 

2.  Budget  Information — Non- 
construction  Programs  (Standard  Form 
424A.  Revised  4-88); 

3.  Assurances — Non-construction 
Programs  (Standard  Form  424B;  Revised 
4-88); 

4.  A  table  of  Contents; 

5.  Budget  Justification  for  Section  B — 
Budget  Categories; 


6.  Proof  of  nonprofit  status,  if 
appropriate; 

7.  A  copy  of  the  applicant's  approved 
indirect  cost  rate  agreement  if  necessary; 

8.  Project  Narrative  Statement, 
organized  in  five  sections  addressing  the 
following  topics: 

(a)  Abstract. 

(b)  Goals.  Objectives  and  Usefulness 
of  the  Project, 

(c)  Methodology  and  design. 

(d)  Background  of  the  Personnel  and 
Organizational  Capabilities  and 

(e)  Work  plan  (timetable); 

9.  Any  appendices/attachments; 

10.  Certification  Regarding  Drug-Free 
Work  place; 

11.  Certification  Regarding 
Debarment.  Suspension  and  Other 
Responsibility  Matters; 

12.  Certification  and.  if  necessary. 
Disclosure  Regarding  Lobbying; 

Reports.  The  grantee  must  submit 
quarterly  progress  reports  and  a  final 
report.  The  specific  format  and  content 
for  these  reports  will  be  provided  by  the 
project  officer. 

State  Single  Point  of  Contact  (E.O.  No. 
12372).  The  Department  of  Health  and 
Human  Services  has  determined  that 
this  program  is  not  subject  to  Executive 
Order  No.  12372.  Intergovernmental 
Review  of  Federal  Programs,  because  it 
is  a  program  that  is  national  in  scope 
and  does  not  directly  affect  State  and 
local  governments.  Applicants  are  not 
required  to  seek  intergovernmental 
review  of  their  applications  within  the 
constraints  of  E.O.  No.  12372. 

Dated:  June  21. 1995. 
David  T.  Eilwood, 

Assistant  Secretary  for  Planning  and 

Evaluation. 

(PR  Doc.  95-15700  Filed  6-2&-95;  8:45  am) 
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Agency  for  Toxic  Substances  and 
Disease  Registry 

[Announcement  530] 

The  Great  Laltes  Human  Health  Effects 
Research  Program 

Introduction 

The  Agency  for  Toxic  Substances  and 
Disease  Registry  (ATSDR)  announces 
that  grant  applications  will  be  accepted 
to  conduct  research  on  the  impact  on 
human  health  offish  consumption  from 
the  Great  Lakes.  ATSDR's  mission 
includes  the  prevention  of  adverse 
health  effects  resulting  from  human 
exposure  to  hazardous  substances  in  the 
environment.  The  ATSDR  Great  Lakes 
Human  Health  Effects  Research  Program 
will  focus  on  identified  pftpulations  that 
have  a  potentially  higher  risk  of  long- 


term  adverse  health  effects  from 
exposure  to  contaminants  in  Great  Lakes 
fish.  i.e..  Native  Americans,  sport 
anglers,  urban  poor,  the  elderly,  Asian 
Americans  and  other  racial/ethnic 
minority  populations,  and  fetuses  and 
nursing  infants  of  mothers  who 
consume  contaminated  Great  Lakes  fish. 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  "Healthy  People  2000,"  a 
PHS-led  national  activity  to  reduce 
morbidity  and  mortality  and  improve 
the  quality  of  life.  This  announcement 
is  related  to  the  priority  area  of 
Environmental  Health.  (For  ordering  a 
copy  of  "Healthy  People  2000,"  see  the 
Section  Where  to  Obtain  Additional 
Information.) 

Authority 

This  program  is  authorized  in  sections 
104(i)(5)(A)  and  (15)  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980  (CERCLA)  as  amended  by 
the  Superfund  Amendments  and 
Reauthorization  Act  of  1986  (SARA)  (42 
U.S.C.  9604(i)(5)(A)  and  (15)1;  and 
section  106,  subsection  118(e)  of  the 
Great  Lakes  Critical  Programs  Act  of 
1990  133  U.S.C.  1268(e)]. 

Smoke-Free  Workplace 

PHS  strongly  encourages  all  grant 
recipients  to  provide  a  smoke-free 
workplace  and  promote  the  non-use  of 
all  tobacco  products,  and  Public  Law 
103-227.  the  Pro-Children  Act  of  1994. 
prohibits  smoking  in  certain  facilities 
that  receive  Federal  funds  in  which 
education,  library,  day  care,  health  care, 
and  early  childhood  development 
services  are  provided  to  children. 

Eligible  Applicants 

Eligible  applicants  are  the  Great  Lakes 
States  and  political  subdivisions 
thereof,  including  federally-recognized 
Indian  tribal  governments.  State 
organizations,  including  State 
universities,  State  colleges,  and  State 
research  institutions,  must  affirmatively 
establish  that  they  meet  their  respective 
State's  legislative  definition  of  a  State 
entity  or  political  subdivision  to  be 
considered  an  eligible  applicant.  The 
Great  Lakes  States  include  Illinois, 
Indiana,  Michigan,  Minnesota,  Ohio, 
Pennsylvania,  New  York,  and 
Wisconsin,  consistent  with  section  106, 
subsection  118(e)  of  the  Great  Lakes 
Critical  Programs  Act  of  1990  [33  U.S.C. 
1 268(e)  1.  ATSDR  encourages 
collaborative  efforts  among  these 
potential  applicants. 


Availability  of  Funds 

Approximately  $4  million  is  available 
in  fiscal  year  (FY)  1995  to  fund 
approximately  9  re-competing  and  1  to 
2  new  awards.  It  is  expected  that  the 
average  award  will  be  S250,000  ranging 
from  $200,000  to  $300,000.  It  is 
expected  that  the  awards  will  be  made 
on  or  about  September  30, 1995.  It  is 
anticipated  that  the  new  as  well  as  the 
re-competing  awards  will  be  for  a  12- 
month  budget  period  with  a  proposed 
project  f)eriod  of  3  years.  Funding 
estimates  may  vary  and  are  subject  to 
change. 

The  continuation  awards  within  the 
project  period  will  be  made  on  the  basis 
of  satisfactory  progress  and  the 
availability  of  funds. 

Use  of  Funds 

Funds  may  be  expended  for 
reasonable  program  purposes,  such  as 
personnel,  travel,  supplies  and  services. 
Funds  for  contractual  services  may  be 
requested;  however,  the  grantee,  as  the 
direct  and  primary  recipient  of  PHS 
grant  funds,  must  perform  a  substantive 
role  in  carrying  out  project  activities 
and  not  merely  serve  as  a  conduit  for  an 
award  to  another  party  or  provide  funds 
to  an  ineligible  party.  Equipment  may 
be  purchased  with  grant  funds; 
however,  the  equipment  must  be 
appropriate  and  reasonable  for  the 
research  activity  to  be  conducted. 
Property  may  be  acquired  only  when 
authorized  in  the  grant.  The  grantee,  as 
part  of  the  application  process,  should 
provide  a  justification  of  need  to  acquire 
property,  the  description,  and  the  cost 
of  purchase  versus  lease. 

Purpose 

The  purpose  of  this  announcement  is 
to  solicit  scientific  proposals  designed 
to  investigate  and  characterize  the 
association  between  the  consumption  of 
contaminated  Great  Lakes  fish  and 
potential  long-term  adverse  health 
effects.  The  research  objectives  of  this 
program  are  to:  (1)  Build  upon  and 
amplify  the  results  from  past  and  on- 
going research  in  the  Great  Lakes  basin; 

(2)  develop  information,  databases  and 
research  methodology  that  will  provide 
long-term  benefit  to  human  health 
effects  research  in  the  Great  Lakes  basin; 

(3)  provide  direction  for  future  health 
effects  research;  (4)  provide  health 
information  to  State  and  local  health 
officials,  the  concerned  public  and  their 
medical  health  care  professionals;  and 
(5)  in  concert  with  State  and  local 
health  officials,  increase  the  public 
awareness  regarding  the  potential  health 
implications  of  toxic  pollution  in  the 
Great  Lakes  basin;  and  (6)  coordinate  as 


necessary  with  relevant  Public  Health 
Service  (PHS)  research  programs  and 
activities,  including  those  of  the  Food 
and  Drug  Administration  (FDA),  Centers 
for  Disease  Control  and  Prevention 
(CDC),  National  Institutes  of  Health 
(NIH),  and  the  Indian  Health  Service 
(IHS),  as  well  as  the  Environmental 
Protection  Agency  (EPA)  and  State  and 
local  health  departments,  to  ameliorate 
adverse  public  health  impacts  of 
persistent  toxic  substances  in  the  Great 
Lakes  basin. 

Program  Requirements 

ATSDR  will  provide  financial 
assistance  to  applicants  in  conducting 
studies  on  potential  human  health 
effects  which  result  from  human 
consumption  of  contaminated  fish  from 
the  Great  Lakes  basin,  particularly  in  the 
31  areas  of  concern  within  the  U.S. 
boundaries  identified  by  the 
International  Joint  Commission.  ATSDR 
encourages  the  submission  of 
applications  that  emphasize  research 
that  will  extend  existing  studies. 
ATSDR  is  also  interested  in  funding 
applicant  programs  that  identify 
populations  which  have  a  higher  risk  of 
short-  and  long-term  adverse  health 
effects  from  exposure  to  Great  Lakes 
contaminants  in  fish,  i.e..  Native 
Americans,  sport  anglers,  urban  poor, 
the  elderly,  Asian  Americans,  racial/ 
ethnic  minority  populations,  and  fetuses 
and  nursing  infants  of  mothers  who 
consume  contaminated  Great  Lakes  fish. 
Priority  areas  of  research  for  this 
program  include: 

1.  Characterizing  exposure  and 
determining  the  profiles  and  levels  of 
Great  Lakes  contaminants  in 
biological  tissues  and  fluids  in  high- 
risk  populations; 

2.  Identifying  sensitive  and  specific 
human  health  endpoints.  i.e.. 
reproductive/developmental, 
behavioral,  endocrinologic,  and 
immunologic  effects  and  correlating 
them  to  exposure  to  Great  Lakes 
contaminants;  and 

3.  Determining  the  short-  and  long-term 
risk(s)  of  adverse  health  effects  in 
children  which  result  from  parental 
exposure  to  Great  Lakes 
contaminants. 

Proposed  projects  covering  these 
priority  areas  should  include  strategies 
(risk  communication)  to  inform 
susceptible  populations  about  the 
potential  human  health  impact  of 
consuming  contaminated  fish  from  the 
Great  Lakes. 

Based  upon  research  findings,  longer 
term  priority  areas  may  include,  but  are 
not  limited  to: 
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1.  Investigating  the  feasibility  of.  or 
establishing,  registries  and/or 
surveillance  cohorts  in  the  Great 
Lakes  region;  and 

2.  Establishing  a  chemical  mixtures 
database  with  emphasis  on  tissue  and 
blood  levels  to  identify  new  cohorts, 
conduct  surveillance  and  health 
effects  studies,  and  establish  registries 
and/or  surveillance  cohorts. 

In  awarding  grants  pursuant  to  the 
ATSDR  Great  Lakes  Human  Health 
Effects  Research  Program.  ATSDR  shall 
consider  proposed  projects  that  will 
help  fill  information  gaps  and  address 
research  needs  regarding  the  human 
health  impact  of  consumption  of 
contaminated  fish  from  the  Great  Lakes. 
ATSDR  encourages  collaborative  efforts 
among  potential  applicants  in  pursuing 
these  research  needs. 


Evaluation  Criteria 

New  and  re-competing  applications 
will  be  reviewed  and  evaluated 
according  to  the  following  criteria: 

1.  Scientific  and  Technical  Review 
Criteria  of  New  and  Re-competing 
Continuation  Applications 

a.  PROPOSED  PROGRAM— €0% 
The  extent  to  which  the  applicant's 
proposal  addresses: 

(1)  the  scientific  merit  of  the 
hypothesis  of  the  proposed  project, 
including  the  originality  of  the  approach 
and  the  feasibility,  adequacy,  and 
rationale  of  the  design  (the  design  of  the 
study  should  ensure  statistical  validity 
for  comparison  with  other  research 
projects); 

(2)  the  technical  merit  of  the  methods 
and  procedures  for  the  proposed  project 
(analytic  procedures  should  be  state  of 
the  art.  including  quality  assurance  and 
quality  control  methods  for  comparison 
with  other  research  projects; 
additionally,  the  applicant  is  expected 
to  participate  in  a  tissue  bank  as  part  of 
the  quality  assurance  quality  control 
program)  including  the  degree  to  which 
the  project  can  be  expected  to  yield 
results  that  meet  the  program  objective 
as  described  in  the  Purpose  section  of 
this  announcement; 

(3)  the  proposed  project  schedule, 
including  clearly  established  and 
obtainable  project  objectives  for  which 
progress  toward  attainment  can  and  will 
be  measured; 

(4)  the  proposed  mechanism  to  be 
utilized  to  address  community  concerns 
and  opinion,  and  create  lines  of 
communication:  and 

(5)  the  proposed  method  to 
disseminate  the  study  results  to  State 
and  local  public  health  officials,  tribal 
governments,  and  the  other  Federal 
agencies,  community  residents,  and 


other  concerned  individuals  and 
organizations. 

b.  PROGRAM  PERSONNEL— 30% 
The  extent  to  which  the  proposal 

describes: 

(1)  the  qualifications,  experience,  and 
commitment  of  the  Principal 
Investigator,  and  his/her  ability  to 
devote  adequate  time  and  effort  to 
provide  effective  leadership;  and 

(2)  the  competence  of  associate 
investigators  to  accomplish  the 
proposed  study;  their  commitment  and 
time  devoted  to  the  study. 

c.  APPLICANT  CAPABILITY— 10% 
Description  of  the  adequacy  and 

commitment  of  the  institutional 
resources  to  administer  the  program  and 
the  adequacy  of  the  facilities  as  they 
impact  on  performance  of  the  proposed 
study. 

d.  PROGRAM  BUDGET— (NOT 
SCORED) 

The  extent  to  which  the  budget  is 
reasonable,  clearly  justified,  and 
consistent  with  intended  use  of  grant 
funds. 

2.  Review  of  Continuation  Applications 

Continuation  awards  within  the 
project  period  will  be  made  on  the  basis 
of  the  following  criteria: 

a.  Satisfactory  progress  in  meeting 
project  objectives; 

b.  Realistic,  specific,  and  measurable 
objectives  for  the  new  budget  period; 

c.  Applicability  and  feasibility  of 
proposed  changes  in  meeting  long-term 
objectives;  methods  of  operation,  need 
for  grant  support,  and/or  evaluation 
procedures  to  achieve  project  objectives; 
and 

d.  Budget  request  is  clearly  justified 
and  consistent  with  the  intended  use  of 
grant  funds. 

Funding  Preferences 

ATSDR  will  give  funding  preference 
to  the  nine  competitive  continuation 
grants  funded  during  FY  1994  on  the 
basis  of  satisfactory  progress. 

Executive  Order  12372 

The  applications  submitted  under  this 
announcement  are  not  subject  to  the 
Intergovernmental  Review  of  Federal 
Programs  as  governed  by  Executive 
Order  12372. 

Public  Health  System  Reporting 
Requirements 

This  program  is  not  subject  to  the 
Public  Health  System  Reporting 
Requirements. 

Catalog  of  Federal  Domestic  Assistance 
Number 

The  Catalog  of  Federal  Domestic 
Assistance  number  is  93.161.  Health 
Programs  tor  Toxic  Substances  and  Disease 
Registry. 


Other  Requirements 

1.  Protection  of  Human  Subjects 

If  the  proposed  project  involves 
research  on  human  subjects,  the 
applicants  must  comply  with 
Department  of  Health  and  Human 
Services  Regulations  (45  CFR  Part  46) 
regarding  the  protection  of  human 
subjects.  Assurances  must  be  provided 
that  the  piroject  will  be  subject  to  initial 
and  continuing  review  by  the 
appropriate  institutional  review 
committees.  In  addition  to  other 
applicable  committees,  Indian  Health 
Service  (WS)  institutional  review 
committees  also  must  review  the  project 
if  any  component  of  IHS  will  be 
involved  or  will  support  the  research.  If 
any  Native  American  community  is 
involved,  its  tribal  government  must 
also  approve  that  portion  of  the  project 
applicable  to  it.  The  applicant  will  be 
responsible  for  providing  assurance  in 
accordance  with  the  appropriate 
guidelines  and  forms  provided  in  the 
application  kit. 

2.  Cost  Recovery 

The  Comprehensive  Environmental 
Response.  Compensation,  and  Liability 
Act  of  1980  (CERCLA),  as  amended  by 
the  Superfund  Amendments  and 
Reauthorization  Act  of  1986  (SARA), 
provides  for  the  recovery  of  costs 
incurred  for  health-related  activities  at 
each  Superfund  site  from  potentially 
responsible  parties.  The  recipient  will 
agree  to  maintain  an  accounting  system 
that  will  keep  an  accurate,  complete, 
and  current  accounting  of  all  financial 
transactions  on  a  site-specific  basis,  i.e.. 
individual  time,  travel,  and  associated 
costs,  including  indirect  cost,  as 
appropriate  for  the  site.  The  recipient 
will  retain  the  documents  and  records  to 
support  these  financial  transactions  for 
possible  use  in  a  cost  recovery  case  for 
a  minimum  often  (10)  years  after 
submission  of  a  final  financial  status 
report,  unless  there  is  a  litigation,  claim, 
negotiation,  audit,  or  other  action 
involving  the  specific  site.  The  records 
will  then  be  maintained  until  resolution 
of  all  issues  on  the  specific  site.  Note: 
Recipients  of  awards  must  maintain  all 
records  for  10  years  following 
submission  of  the  final  Financial  Status 
Report  unless  otherwise  directed  by  the 
Cost  Recovery  Activity.  OPOM,  ATSDR, 
and  must  obtain  written  approval  from 
the  Cost  Recovery  Activity  Official 
before  destroying  any  records. 

3.  Third  Party  Agreements 

Project  activities  which  are  approved 
for  contracting  pursuant  to  the  prior 
approval  provisions  shall  be  formalized 
in  a  written  agreement  that  clearly 


establishes  the  relationship  between  the 
grantee  and  the  third  party. 

The  written  agreement  shall  at  a 
minimum: 

1.  State  or  incorporate  by  reference  all 
applicable  requirements  imposed  on  the 
contractors  under  the  grant  by  the  terms 
of  the  grant,  including  requirements 
concerning  peer  review  (ATSDR 
selected  peer  reviewers),  ownership  of 
data,  and  the  arrangement  for  copyright 
when  publications,  data,  or  other 
copyrightable  works  are  developed 
under  or  in  the  course  of  work  under  a 
PHS  grant-supported  project  or  activity; 

2.  State  that  any  copyrighted  or 
copyrightable  works  shall  be  subject  to 
a  royalty-fee.  nonexclusive,  and 
irrevocable  license  to  the  Government  to 
reproduce,  publish,  or  otherwise  use 
them,  and  to  authorize  others  to  do  so 
for  Federal  Government  purposes; 

3.  State  that  whenever  any  work 
subject  to  this  copyright  policy  may  be 
developed  in  the  course  of  a  grant  by  a 
contractor  imder  grant,  the  written 
agreement  (contract)  must  require  the 
contractor  to  comply  with  these 
requirements  and  can  in  no  way 
diminish  the  Government's  right  in  that 
work;  and 

4.  State  the  activities  to  be  performed, 
the  time  schedule  for  those  activities, 
the  policies  and  procedures  to  be 
followed  in  carrying  out  the  agreement, 
and  the  maximum  amount  of  money  for 
which  the  grantee  may  become  liable  to 
the  third  party  under  the  agreement. 

The  written  agreement  required  shall 
not  relieve  the  grantee  of  any  part  of  its 
responsibility  or  accountability  to  PHS 
under  the  grant.  The  agreement  shall 
therefore  retain  sufficient  rights  and 
control  to  enable  the  grantee  to  fulfill 
this  responsibility  and  accountability. 

Application  Submission  and  Deadline 
Dates 

The  original  and  two  copies  of  the 
application  PHS  Form  5161-1  (Revised 
7/92,  0MB  Control  Number  0937-0189) 
must  be  submitted  to  Henry  S.  Cassell. 
m.  Grants  Management  Officer.  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC).  255  East 
Paces  Ferry  Road,  NE.,  Room  300, 
Mailstop  E-13,  Atlanta.  Georgia  30305 
by  August  10, 1995.  (By  formal 
agreement,  the  CDC  Procurement  and 
Grants  Office  will  act  for  and  on  behalf 
of  ATSDR  on  this  matter.) 

1.  Deadline:  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either: 

a.  Received  on  or  before  the  deadline 
date  or, 

b.  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 


the  objective  review  group.  (Applicants 
should  request  a  legibly  dated  U.S. 
Postal  Service  postmark  or  obtain  a 
legibly  dated  receipt  from  a  commercial 
carrier  or  U.S.  Postal  Service.  Private 
metered  postmarks  shall  not  be 
acceptable  as  proof  of  timely  mailing.) 

2.  Late  Applications:  Applications 
which  do  not  meet  the  criteria  in  l.a.  or 
l.b.  above  are  considered  late 
applications.  Late  applications  will  not 
be  considered  in  the  current 
competition  and  will  be  returned  to  the 
applicant. 

Where  To  Obtain  Additional 
Information 

To  receive  additional  written 
information  call  (404)  332-4561.  You 
will  be  asked  your  name,  address,  and 
phone  number  and  will  need  to  refer  to 
Announcement  Number  530.  You  will 
receive  a  complete  program  description, 
information  on  application  procedures, 
and  application  forms. 

If  you  have  questions  after  reviewing 
the  contents  of  all  the  documents, 
business  management  technical 
assistance  may  be  obtained  from  Georgia 
Jang,  Grants  Management  Specialist, 
Grants  Management  Branch, 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control  and  Prevention 
(CDC),  255  East  Paces  Ferry  Road,  NE., 
Room  300,  Mail  Stop  E-13,  Atlanta, 
Georgia  30305  or  by  calling  (404)  842- 
6814.  Programmatic  technical  assistance 
may  be  obtained  from  Dr.  Heraline 
Hicks,  Research  Implementation 
Branch,  or  Michael  Youson,  Office  of 
the  Director,  Division  of  Toxicology, 
Agency  for  Toxic  Substances  and 
Disease  Registry,  1600  Clifton  Road, 
NE.,  Mail  Stop  E-29.  Atlanta,  Georgia 
30333  or  by  calling  (404)  639-6306  or 
6300. 

Please  refer  to  announcement  number 
530  when  requesting  information  and 
submitting  an  application. 

Potential  applicants  may  obtain  a 
copy  of  "Healthy  People  2000,"  (Full 
Report,  Stock  No.  017-001-00474-0)  or 
"Healthy  People  2000,"  (Summary 
Report,  Stock  No.  017-001-00473-1) 
referenced  in  the  Introduction  through 
the  Superintendent  of  Docujnents, 
Government  Printing  Office, 
Washington.  DC  20402-9325.  telephone 
(202) 512-1800. 

Dated:  June  20, 1995. 
Claire  V.  Broome, 

Deputy  Administrator.  Agency  for  Toxic 

Substances  and  Disease  Registry. 

IFR  Doc.  95-15658  Filed  6-26-95;  8:45  am] 
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[ATSDR-05] 

Proposed  Procedures  for  Combined 
Analyses  of  Epidemiologic  Studies  as 
Part  of  the  Great  Lakes  Human  Health 
Effects  Research  Program 

AGENCY:  Agency  for  Toxic  Substances 
and  Disease  Registry  (ATSDR).  Public 
Health  Service  (PHS),  Department  of 
Health  and  Human  Services  (HHS). 
ACTION:  This  notice  announces  the 
procedures  ATSDR  will  use  for 
conducting  combined  research  analyses 
as  part  of  the  ATSDR  Great  Lakes 
Human  Health  Effects  Research 
Program. 

summary:  This  notice  describes  the 
proposed  procedures,  meta-  analyses 
and  pooled  data  analyses,  to  be  used  by 
ATSDR  to  conduct  combined  analyses 
of  epidemiologic  studies  supported  by 
the  ATSDR  Great  Lakes  Human  Health 
Effects  Research  Program.  ATSDR  may 
choose  to  utilize  one  or  both 
procedures,  depending  on  the  data  and 
the  results  of  the  future  feasibility 
studies.  The  procedures  will  be  used  for 
both  new  and  existing  research 
investigations.  Comments  on  this  notice 
are  requested.  The  procedures  outlined 
herein  will  be  used  on  an  interim  basis, 
subject  to  change  based  on  comments 
received  and  experience  gained  during 
implementation  of  these  procedures. 
DATES:  Public  comments  concerning  this 
Federal  Register  notice  must  be 
received  on  or  before  December  26, 
1995. 

ADDRESSES:  Comments  on  this  notice 
should  bear  the  docket  control  number 
ATSDR-95  and  should  be  submitted  to: 
Division  of  Toxicology,  Research 
Implementation  Branch,  Agency  for 
Toxic  Substances  and  Disease  Registry, 
Mailstop  E-29, 1600  Clifton  Road,  NE. 
Atlanta,  Georgia  30333. 

Comments  on  this  notice  will  be 
available  for  public  inspection  at  the 
Agency  for  Toxic  Substances  and 
Disease  Registry,  Building  4.  Suite  2400, 
Executive  Park  Drive,  Atlanta,  Georgia 
(not  a  mailing  address),  from  8  a.m. 
until  4:30  p.m.,  Monday  through  Friday, 
except  for  Federal  legal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
William  Cibulas,  Research 
Implementation  Branch,  Division  of 
Toxicology.  Agency  for  Toxic 
Substances  and  Disease  Registry. 
Mailstop  E-29.  1600  Clifton  Road  NE., 
Atlanta.  Geoi^a  30333.  telephone  (404) 
639-6306. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  ATSDR  Great  Lakes  Human 
Health  Effects  Research  Program  is 
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authorized  in  sections  104(I)(5){A)  and 
(15)  of  the  Comprehensive 
Environmental  Response, 
Coinf)ensation,  and  Liability  Act  of  1980 
(CERCLA)  as  amended  by  the  Sujwrfund 
Amendments  and  Reauthorization  Act 
of  1986  (SARA)  [42  U.S.C.  9604(I)(5)(A) 
and  (15)1:  and  section  106,  subsection 
118(e)  of  the  Great  Lakes  Critical 
Programs  Act  of  1990  |33  U.S.C 
1268(e)l.  This  research  program  is 
designed  to  investigate  and  characterize 
the  association  between  the 
consumption  of  contaminated  Great 
Lakes  fish  and  associated  short-  and 
long-term  harmful  health  effects.  The 
research  objectives  of  the  program  are  to 
(1)  build  upon  and  amplify  the  resuhs 
from  past  and  ongoing  research  in  the 
Great  Lakes  basin:  (2)  develop 
information  databases  and  research 
methodology  that  will  provide  long- 
term  benefit  to  human  health  effects 
research  in  the  Great  Lakes  basin:  (3) 
provide  direction  for  future  health 
effects  research;  (4)  provide  health 
information  to  State  and  local  health 
officials,  and  to  the  concerned  public 
and  their  medical  health  care 
professionals:  and  (5)  in  concert  with 
State  and  local  officials,  increase  the 
public  awareness  regarding  the  potential 
health  implications  of  toxic  pollution  in 
the  Great  Lakes  basin;  and  (6) 
coordinate  as  necessary  with  relevant 
Public  Health  Service  (PHS)  research 
programs  and  activities,  including  those 
of  the  Food  and  Drug  Administration 
(FDA),  Centers  for  Disease  Control  and 
Prevention  (CDC),  National  Institutes  of 
Health  (NIH),  and  the  Indian  Health 
Service  (IHS),  as  well  as  the 
Environmental  Protection  Agency 
(EPA),  and  State  and  local  heahh 
departments,  to  ameliorate  adverse 
public  health  impacts  of  persistent  toxic 
substances  in  the  Great  Lakes  basin. 

Toward  this  end,  ATSDR  has 
developed  a  Great  Lakes  Health  Effects 
Research  Strategy.  The  goals  of  this 
strategy  are  to  identify  human 
populations  residing  in  the  Great  Lakes 
basin  that  may  be  at  greater  risk  of 
exposure  to  chemical  contaminants 
present  in  one  or  more  of  the  Great 
Lakes,  and  to  ameliorate  or  prevent  any 
adverse  health  effects.  This  strategy  is 
built  upon  the  five  traditional  elements 
of  disease  prevention:  identification, 
evaluation,  control,  dissemination,  and 
infrastructure.  This  strategy  has  been 
endorsed  by  the  Council  of  Great  Lakes 
Research  Managers  artd  has  been 
adopted  by  the  International  Joint 
Commission  as  a  framework  for  the 
study  of  human  health  and  other 
ecosystem  effects  in  the  Great  Lakes 
basin. 


In  fiscal  year  1992,  ATSDR  funded 
nine  research  grants  to  study  the 
potential  adverse  human  health  effects 
of  consuming  contaminated  fish.  These 
studies  include  eight  epidemiologic 
investigations  in  presumed  susceptible 
populations,  that  is.  Native  Americans* c, 
sport  anglers,  the  urban  poor,  pregnant 
women,  fetuses  and  nursing  infants  of 
mothers  who  consume  contaminated 
Great  Lakes  fish,  infants  and  children, 
and  the  elderly.  The  ninth  study  focuses 
on  developing  more  sensitive  methods 
to  detect  persistent  Great  Lakes 
contaminants,  such  as  polychlorinated 
biphenyls,  dioxins,  alkylated  lead, 
mirex,  and  methylmercury,  in  human 
biologic  tissues  and  fluids.  In  hscal  year 
1993  ATSDR  funded  ten  grants  which 
included  nine  continuation  awards  for 
investigations  funded  in  1992  and  one 
new  award  that  established  an 
interlaboratory-based,  quality 
assurance/ control  program  for  the 
ATSDR  research  program.  In  fiscal  year 
1994,  ATSDR  funded  continuation 
awards  for  all  10  research  grants. 

The  impact  of  this  research  program 
will  be  felt  most  directly  by  the 
communities  within  the  Great  Lakes 
basin.  Collectively,  these  10  research 
projects  will  (1)  build  upon  and  extend 
six  existing  human  health  studies  in  the 
Great  Lakes  basin  that  include  high-risk 
populations:  (2)  establish  two  new 
subpopulations  that  include  African- 
American  women,  and  men  and  women 
of  reproductive  age  between  18  and  34; 

(3)  improve  analytical  methodology  for 
detecting  low  levels  of  Great  Lakes 
contaminants  in  human  biologic  tissues 
and  fluids  and  in  environmental  media: 

(4)  characterize  exposure  to  all  11 
critical  Great  Lakes  contaminants 
identifled  by  the  International  Joint 
Commission,  as  well  as  other  pollutants; 

(5)  determine  profiles  and  levels  (body 
burden)  of  Great  Lakes  contaminants  in 
high-risk  populations:  (6)  identify 
sensitive  human  health  end  points  from 
exposure  to  Great  Lakes  pollutants,  i.e., 
behavioral,  developmental, 
reproductive,  neurologic, 
endocrinologic,  and  immunologic 
effects;  (7)  investigate  paternal  and 
maternal  exposure  to  Great  Lakes 
pollutants  and  assess  the  potential  for 
related  health  effects  in  their  children 
(transgenerational  effects);  (8)  increase 
collaboration,  cooperation,  and 
communication  between  the  researchers 
in  the  Great  Lakes  basin;  and  (9)  provide 
public  health  information  to  the  study 
populations,  health  care  providers,  and 
State  and  local  health  departments 
concerning  human  health  effects  that 
may  result  from  exposure  to  Great  Lakes 
pollutants  by  fish  consumption. 


Additionally,  the  research  conducted 
by  this  program  will  help  delineate  the 
relationships  among  contaminant  levels 
in  the  environment,  exposure  pathways, 
tissue  levels,  and  potential  human 
health  effects;  allow  for  evaluation  and 
interpretation  of  data  across  human 
health  studies  to  facilitate  a  basin-wide 
analysis  of  the  pollution  problem  in  the 
Great  Lakes;  and  provide  a  "model"  for 
other  ecosystem-level  studies  intended 
to  determine  human  health  impacts  of 
hazardous  waste. 

Rationale  for  Combined  Analjrses  of 
ATSDR  Research  Investigations 

Combined  analyses  of  the  research 
studies  of  the  ATSDR  Great  Lakes 
Human  Health  Effects  Research  Program 
will  provide  qualitative  and  quantitative 
research  synthesis  of  the  ATSDR- 
supported  investigations.  It  is  expected 
that  combined  analyses  of  the  studies 
will  improve  the  science  base  for 
investigations  of  consumption  of  fish 
contaminated  with  persistent  toxic 
compounds  from  the  Great  Lakes, 
strengthen  the  scientific  foundation  for 
informed  decision-making  regarding 
public  policy,  and  improve  coordination 
and  linkages  between  research  activities 
and  public  health  practices. 

Procedures  for  Combined  Analyses  of 
ATSDR  Research  Studies 

The  combined  analyses  (research 
synthesis)  of  epidemiologic 
investigations  may  be  accomplished  by 
meta-analysis  of  published  results  or 
pooled  analysis  of  primary  data.  Both 
methods  use  explicit  criteria,  can  be 
replicated,  and  provide  a  quantitative 
result.  The  following  procedures  will 
address  key  methodologic  issues  that 
are  relevant  to  both  methods  of  research 
synthesis,  as  well  as  their  advantages 
and  limitations. 

Meta-analyses  attempt  to  analyze  and 
combine  the  results  of  previous 
independent  studies  of  a  given  scientific 
issue.  Meta-  analyses  can  be  used  to 
increase  the  power  of  statistical  tests  for 
important  end  points  and  subgroups,  to 
resolve  uncertainty  when  studies  have 
conflicting  conclusions,  and  to  improve 
estimates  of  effect  size.  Meta-analyses 
rely  on  the  published  reports  of 
previous  studies  and  are  relatively  easy 
and  inexpensive  to  perform.  However, 
they  are  also  susceptible  to  many 
sources  of  bias  and  are  influenced  by 
statistical  methods.  Six  major  areas  have 
been  identified  as  critical  elements  of 
scientifically  valid  meta-analyses. 
Proposed  meta-analyses  of  ATSDR 
studies  will  be  conducted  according  to 
a  predetermined  protocol  which  will 
address  the  six  major  areas  as  follows: 
(1)  study  design,  including  protocol  and 


literature  search;  (2)  combinability  of 
results  of  separate  studies;  (3)  control 
and  measurement  of  potential  bias;  (4) 
statistical  analysis  including 
significance  tests  and  point  and  interval 
estimation;  (5)  sensitivity  analysis  to 
confirm  final  results;  and  (6)  application 
of  results  which  provides  perspective  of 
pooled  results. 

Pooled  data  analyses  attempt  to 
analyze  and  combine  the  results  of 
individual  subject  level  data  across 
studies.  Pooled  data  analyses  can 
fecilitate  the  study  of  rare  exposures  as 
well  as  confounding  and  interactions 
between  established  and  suspected  risk 
factors.  Common  definitions,  coding, 
cutpoints  for  variables,  and  adjustment 
for  the  same  confounders  can  be 
acconiplished  in  pooled  data  analyses. 
Consistency  of  findings  and  previously 
unrecognized  errors,  inconsistencies, 
and  associations  may  also  be  examined. 
However,  pooled  data  analyses  are  more 
difficult  to  conduct  because  they  are 
labor-  and  time-intensive.  In  addition, 
important  methodologic  issues  remain 
regarding  the  influence  of  study 
populations  and  methods  on  the  results 
of  the  pooled  data  analyses,  and  the 
integration  of  qualitative  assessments  of 
research  studies  with  quantitative 
estimates  of  the  results.  Guidelines  for 
a  systematic  methodology  for  the  pooled 
analysis  of  subject  level  data  from 
previously  conducted  epidemiologic 
studies  focus  on  eight  critical  areas. 
Proposed  pooled  data  analyses  for 
ATSDR  studies  will  be  conducted 
according  to  a  predetermined  protocol 
which  will-address  the  eight  critical 
areas  as  follows:  (1)  location  of  all 
studies  conducted  on  the  topic  of 
interest;  (2)  selection  of  the  studies  for 
the  pooling  project;  (3)  obtaining  the 
primary  data  ht>m  original  investigators 
and  preparing  the  data  for  the  pooled 
analysis:  (4)  estimation  of  study-specific 
effects:  (5)  examination  of  heterogeneity 
of  these  study-specific  effects  and  how 
they  should  be  pooled;  (6)  estimation  of 
the  pooled  effects  with  the  appropriate 
statistical  model;  (7)  examination  of 
heterogeneity  between  studies  if  this 
exists;  and  (8)  conduct  of  a  sensitivity 
analysis. 

Dated:  June  20.  1995. 
Claire  V.  Broome, 

Deputy  Administrator,  Agency  for  Toxic 

Substances  and  Disease  Registry. 

|FR  Doc.  95-15659  Filed  6-26-95;  8:45  am] 
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Centers  for  Disease  Control  and 
Prevention 

[Announcement  No.  563] 

Cooperative  Agreements  for 
Investigational  Consortium  for 
Research  in  Laboratory  Medicine 

Introduction 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  fiscal  year  (FY)  1995 
funds  for  the  establishment  of  an 
Investigational  Consortium  for  Research 
in  Laboratory  Medicine  to  pursue  new 
and  evolving  frontiers  in  laboratory 
quality  research. 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  "Healthy  People  2000,"  a 
PHS-led  national  activity  to  reduce 
morbidity  and  mortality,  and  to  improve 
quality  of  life.  This  announcement  is 
related  to  the  priority  area  of 
Surveillance  and  Data  Systems.  In 
December  1991,  an  institute  was 
convened  by  CDC  and  the  Association 
of  State  and  Territorial  Public  Health 
Laboratory  Directors  (ASTPHLD) 
entitled  "Laboratory  Initiatives  for  the 
Year  2000  (LIFT  2000)  '  to  develop 
consensus  on  laboratory  components 
which  are  essential  to  achieving  the 
"Healthy  People  2000"  national  health 
objectives.  (For  ordering  a  copy  of 
"Heahhy  People  2000  '  and  "LIFT 
2000,"  see  the  section  Where  to  Obtain 
Additional  Information.) 

Authority 

This  program  is  authorized  under 
section  317(k)(2)  |42  U.S.C..  247(k)(2)| 
of  the  Public  Health  Service  Act,  as 
amended. 

Smoke-Free  Workplace 

PHS  strongly  encourages  all  grant 
recipients  to  provide  a  smoke-free 
workplace  and  to  promote  the  nonuse  of 
ail  tobacco  products,  and  Public  Law 
103-227,  the  Pro-Children  Act  of  1994, 
prohibits  smoking  in  certain  facilities 
that  receive  Federal  funds  in  which 
education,  library,  day  care,  health  care, 
and  early  childhood  development 
services  are  provided  to  children. 

Eligible  Applicants 

Applications  may  be  submitted  by 
public  and  private  nonprofit 
organizations  and  government  and  their 
agencies.  Thus,  universities,  colleges, 
research  institutions,  hospitals,  other 
public  and  private  organizations.  State 
and  local  governments  or  their  bona  fide 
agents,  federally  recognized  Indian 
tribal  organizations,  and  small. 


minority-  and/or  women-owned 
businesses  are  eligible  to  apply. 

Availability  of  Funds 

Approximately  $600,000  is  available 
in  FY  1995  to  fund  up  to  three 
cooperative  agreements.  It  is  expected 
that  the  award  will  begin  on  or  about 
September  29,  1995.  and  will  be  made 
for  a  12-month  budget  period  with  in  a 
project  period  of  up  to  two  years. 
Funding  estimates  may  vary  and  are 
subject  to  change.  Continuation  awards 
within  the  project  |>eriod  will  be  made 
on  the  basis  of  satisfactory  progress  and 
the  availability  of  funds. 

Purpose 

The  principal  purposes  of  these 
cooperative  agreements  are  a)  to  provide 
assistance  in  developing  an 
Investigative  Consortium  for  Research  in 
Laboratory  Medicine,  and  b)  to  increase 
the  capability  of  laboratorians  and 
clinicians  interested  in  laboratory 
medicine  to  engage  in  outcome-based 
laboratory  researdi.  The  results  of  the 
research  conducted  by  such  a 
laboratory-based  consortium  will 
include  increased  knowledge  of: 

1.  Improved  methods  for  measuring 
patient  outcome  and  pwrformance  of 
laboratory  services. 

2.  The  relationship  between 
performance  of  laboratory  services 
and  patient  outcome. 

3.  More  comprehensive  and  improved 
assessment  of  the  impact  that  changes 
in  analyticaUechnologies  and  test  site 
locations  have  on  patient  outcome 
and  laboratory  practice. 

4.  Improved  methods  for  defining 
required  and  desirable  analytical 
goals  that  would  have  medical 
relevance  for  patient  care. 

Applications  should  explore  new  or 
evolving  areas  of  critical  research  about 
quality  measurements  and  components 
influencing  quality  in  laboratory 
medicine.  Also  sought  are  applications 
from  professional  organizations 
interested  in  conducting  outcome-based 
research  in  laboratory  medicine. 
Applications  dealing  with  clinical 
utility  of  specific  tests  are  not  sought 
unless  they  show  direct  relevance  to 
specific  areas  of  laboratory  quality,  and 
especially  those  enumerated  above. 

Benefits  of  the  Cooperative  Agreement 

Individual  participants  in  this 
investigational  consortium  are  expected 
to  benefit  from  the  collaboration, 
communication  and  information 
exchange  among  themselves,  the 
recipients  of  these  cooperative 
agreements,  and  CDC.  The  recipients  of 
these  cooperative  agreements  are 
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expected  to  benefit  by  initiating 
research  programs  that  may  lead  to 
future  research  efforts  and  similar 
consortia  on  their  own.  The  public  will 
benefit  from  CDC-established  additional 
linkages  to  frontier  research  efforts 
dealing  with  quality  of  laboratory 
services  impacting  patient  outcome  and 
the  increased  knowledge  gained  in 
evaluating  and  improving  the  critical 
components  of  laboratory  testing  that 
impact  public  health. 

Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
will  be  responsible  for  the  activities 
under  A.  (Recipient  Activities),  and 
CDC  will  be  responsible  for  the 
activities  under  B.  (CDC  Activities). 

A.  Recipient  Activities 

1.  Either  alone  or  through  their 
constituents,  carry  out  the  research 
projects  that  were  developed  as  stated  in 
the  application  for  assistance  and  as 
evaluated  and  prioritized  by  both  CDC 
and  the  recipient. 

2.  Provide  leadership  in  the  design 
and  implementation  of  research 
methodologies  and  protocols  used  to 
assess  quality  of  laboratory  testing  and 
patient  outcome. 

3.  Provide  leadership  in  optimal  data 
collection  and  analysis  using  the  best 
epidemiological,  statistical,  and 
mathematical  approaches  available. 
Participant  identification  information 
may  be  omitted  from  these  data  if  the 
consortium  manager  or  research  director 
is  able  to  respond  to  questions 
concerning  the  validity  of  the  data 
without  providing  participant 
information. 

4.  Use  a  mechanism  for  the  sharing  of 
the  raw  and  analyzed  data  both  within 
the  consortium  and  with  CDC. 

5.  Prepare  manuscripts,  along  with 
the  principal  investigators  of  the 
individual  projects  if  approprate,  for 
peer-reviewed  publications  that 
describe  the  results  of  some  or  all  of  the 
activities  listed  above.  Manuscripts 
should  benefit  the  public;  the  papers 
must  also  note  the  source  of  the  funding 
for  the  project. 

B.  CDC  Activities 

1.  Assist  in  the  selection  of  projects 
that  have  the  greatest  public  health 
concerns  and  in  the  evaluation  of  the 
detailed  projects  after  their  solicitation. 

2.  Provide  technical  input  in  the 
refinement  of  research  protocol  and 
methodologies  proposed  by  the 
recipients  and  individual  researchers 
including  data  collection,  statistical 
analyses,  and  epidemiological 
approaches. 


3.  Collaborate  in  the  development  of 
a  mutually  defined  data  set  standard  for 
transmission  of  raw  data,  analyzed  data, 
and  reports  within  the  consortium  and 
with  CDC. 

4.  Provide  technical  input  and 
participate  in  the  presentation  of  data  at 
professional  forums,  meetings,  and 
conferences  as  needed. 

5.  Provide  technical  assistance  and 
input  in  the  preparation  of  manuscripts 
related  to  the  activities  of  the  funded 
projects. 

Evaluation  Criteria 

Applications  will  be  reviewed  and-» 
evaluated  according  to  the  following 
criteria: 

1.  Responsiveness  of  the  overall 
application  and  its  constituent  projects 
to  the  objectives  of  the  cooperative 
agreement  including:  a)  applicant's 
understanding  of  the  objectives  of  the 
proposed  cooperative  agreement  and 
each  proposed  project;  b)  relevance  of 
the  projects  to  the  stated  objectives;  c) 
public  health  benefits  of  the  proposed 
research  projects;  and  d)  relationship  to 
previous  studies  if  applicable.  (25 
points) 

2.  Ability  to  provide  staff,  knowledge, 
and  other  resources  required  to  provide 
oversight  of  the  investigators — 
responsibilities  in  the  individual 
projects.  Of  paramount  importance  are 
the  assessed  quality  of  the  individual 
projects  and  ability  of  the  individual 
investigators  to  carry  out  the  functions 
as  stated  in  their  projects.  The 
qualifications  and  time  allocations  of 
key  personnel  to  be  assigned  to  the 
cooperative  agreement  as  well  as  the 
facilities,  equipment,  and  other 
resources  available  to  provide  oversight 
of  the  constituent  projects.  (30  points) 

3.  The  methods  to  be  used  in  carrying 
out  the  responsibilities  of  the 
cooperative  agreement  and  the  projects 
contained  therein  and  the  steps  to  be 
taken  in  the  planning  and 
implementation  of  the  projects.  Scope  of 
the  studies  in  addition  to  the  statistical 
and  epidemiological  methods  to  be  used 
if  applicable.  (35  points) 

4.  Schedule  for  the  activities  of  the 
cooperative  agreement  and  the 
individual  projects  therein  and  methods 
for  evaluating  the  accomplishments 
including  detailed  research  plan  to  meet 
the  objectives  of  the  projects.  (10  points) 

5.  In  addition,  consideration  will  be 
given  to  the  extent  to  which  the  budget 
is  reasonable,  clearly  justified,  and 
consistent  with  the  intended  use  of  the 
funds.  (Not  scored) 

Executive  Order  12372  Review 

This  program  is  not  subject  to  the 
Executive  Order  12372  review. 


Public  Heahh  Reportiag  Requirements 

This  program^  is  not  subject  to  the 
Public  Health  System  Reporting 
Requirements. 

Catalog  of  Federal  Dowartic  Assistance 
Number 

The  Catalog  of  Federal  Domestic 
Assistance  number  is  93.283. 


Other  Requiremento 

Paperwork  Reduction  Act 

Projects  that  involve  the  collection  of 
information  from  ten  or  more 
individuals  and  funded  by  the 
cooperative  agreement  will  be  subject  to 
review  and  approval  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act. 

Human  Subjects 

If  any  of  the  proposed  projects 
involves  research  on  human  subjects, 
the  applicant  must  comply  with  the 
Department  of  Health  and  Human 
Services  Regulations.  45  CFR  part  46, 
regarding  the  protection  of  human 
subjects.  Assurance  must  be  provided  to 
demonstrate  that  the  project  will  be 
subject  to  initial  and  continuing  review 
by  an  appropriate  institutional  review 
committee.  The  applicant  will  be 
responsible  for  providing  assurance  in 
accordance  with  the  appropriate 
guidelines  and  form  provided  in  the 
application  kit.  In  addition  to  other 
applicable  committees,  Indian  Health 
Service  (IHS)  institutional  review 
committees  also  must  review  the  project 
if  any  component  of  IHS  will  be 
involved  or  will  support  the  research.  If 
any  Native  American  community  is 
involved,  its  tribal  government  must 
also  approve  that  portion  of  the  project 
applicable  to  it. 

Application  Submission  and  Deadline 

The  original  and  two  copies  of  the 
application  Form  PHS  5161-1  (OMB 
Control  Number  0937-0189)  must  be 
submitted  to  Henry  S  Cassell  HI,  Acting 
Chief,  Grants  Management  Branch, 
Procurement  and  Grants  Office.  Centers 
for  Disease  Control  and  Prevention 
(CDC).  255  East  Paces  Ferry  Road,  NE., 
Room  300,  Atlanta,  Georgia  30305, 
Attention:  Marsha  D.  Driggans.  Grants 
Management  Specialist.  Mailstop  El6, 
on  or  before  August  7,  1995. 

1.  Deadline:  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either:  (a)  Received  on  or  before 
the  deadline  date;  or  (b)  Sent  on  or 
before  the  deadline  date  and  received  in 
time  for  submission  to  the  objective 
review  group.  (Applicants  must  request 
a  legibly  dated  U.S.  Postal  Service 
postmark  or  obtain  a  legibly  dated 
receipt  from  a  commercial  carrier  or 
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U.S.  Postal  Service.  Private  metered 
postmarks  shall  not  be  acceptable  as 
proof  of  timely  mailing.) 

2.  Late  Application:  Applications 
which  do  not  meet  the  criteria  in  l.(a) 
or  l.(b)  above  are  considered  late 
applications.  Late  appHcations  will  not 
be  considered  and  will  be  returned  to 
the  applicant. 

Where  to  Obtaio  Additicmal 
Information 

A  complete  program  description, 
information  on  application  procedures, 
application  package  and  business 
management  technical  assistance  may 
be  obtained  from  Marsha  D.  Driggans, 
Grants  Management  Specialist,  Grants 
Management  Branch.  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road,  NE.,  Room  305, 
Mailstop  E16,  Atlanta,  Georgia  30305, 
telephone  (404)  842-6523,  facsimile 
(404)  842-6513,  or  via  Internet: 
mdd2@opspgol.em.cdc.gov. 

Programmatic  technical  assistance 
may  be  obtained  from  Dr.  Shahram 
Shahangian.  Supervisory  Health 
Scientist,  Division  of  Laboratory 
Systems,  Centers  for  Disease  Control 
and  Prevention  (CDC).  4770  Buford 
Highway,  NE.,  Mailstop  G23.  Atlanta, 
Georgia  30341.  telephone  (404)  488- 
7680.  facsimile  (404)  488-7693,  or  via 
Internet:  sns9@phpdlsl.em.cdc.gov. 

Please  refer  to  Announcement 
Number  563  when  requesting 
information  and  submitting  an 
application. 

Potential  applicants  may  obtain  a 
copy  of  "Healthy  People  2000"  (Full 
Report,  Stock  No.  017-001-00474-0)  or 
"Healthy  People  2000"  (Summary 
Report,  Stock  No.  017-001-00473-1) 
referenced  in  the  INTROOUCHON  through 
the  Superintendent  of  Documents, 
Government  Printing  Office, 
Washington,  DC  20402-9325.  telephone 
(202)  512-1800.  A  copy  of  "Laboratory 
Initiatives  for  the  Year  2000"  may  be 
obtained  through  Division  of  Laboratory 
Systems.  CDC.  Mailstop  G25,  Atlanta, 
Georgia  30341-3724.  telephone  (404) 
488-7660. 

Dated:  )une  21. 1995. 
Joseph  R.  Carter, 

Acting  Associate  Director  for  Management 
and  Operations.  Centers  for  Disease  Control 
and  Prevention  (CDC). 
[FR  DOC..95-15660  Filed  6-26-95;  8:45  am) 

BILUNQ  COOC  41«3-18-P 


Disease,  Disability,  and  Injury 
Prevention  and  Control  Special 
Emphasis  Panel  (SEP):  Occtipational 
Radiation  and  Energy-Related  Health 
Research  Grants — Program 
Announcement  521 :  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463).  the  Centers  for  Disease 
Control  and  Prevention  [CDC] 
announces  the  following  committee 
meeting. 

Name:  Disease,  Disability,  and  Injury 
Prevention  and  Control  SEP:  Occupational 
Radiation  and  Energy-Related  Health 
Research  Grants — Program  Announcement 
521. 

Time  and  Dates:  8  a.m.-5  p.m.,  July  20, 
1995. 

Place:  Executive  Park  Courtyard  by 
Marriott,  Meeting  Room  A,  1236  Executive 
Park  Drive,  Atlanta,  Georgia  30329 

Status:  Closed. 

Matters  To  Be  Discussed:  The  meeting  will 
include  the  review,  discussion,  and 
evaluation  of  applications  received  in 
response  to  Pro^^m  Announcement  521 . 
entitled  Occupational  Radiation  and  Energy- 
Related  Health  Research  Grants. 

The  meeting  will  be  closed  to  the  public 
in  accordance  with  provisions  set  forth  in 
secUon  552b(c)  (4)  and  (6),  Title  5  U.S.C.  and 
the  Determination  of  the  Associate  Director 
for  Management  and  Operations.  CDC. 
pursuant  to  Pub.  L.  92-463. 

Contact  Person  for  More  Information: 
Pervis  C.  Major.  Ph.D.  Health  Science 
Administrator,  Office  of  Extramural 
Coordination  and  Special  Projects;  Office  of 
the  Director.  NIOSH.  CDC.  1095  Willowdale 
Road.  Morgantown.  West  Virginia  26505. 

Dated:  June  21,  1995. 
Carolyn  J.  Russell, 

Director,  Management  Analysis  and  Services 
Office.  Centers  for  Disease  Control  and 
Prevention  (CL)C). 
(FR  Doc.  95-15661  Filed  6-26-95;  8:45  ami 
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Health  Care  Financing  Administration 

[ORD-076-N1 

New  and  Pending  Demonstration 
Project  Proposals  Submitted  Pursuant 
to  Section  1 11 5(a)  of  the  Social 
Security  Act:  April  1995 

AGENCY:  Heahh  Care  Financing 
Administration  (HCFA). 
ACTION:  Notice. 

SUMMARY:  This  notice  lists  new 
proposals  for  Medicaid  demonstration 
projects  submitted  to  the  Department  of 
Health  and  Human  Services  during  the 
month  of  April  1995  under  the  authority 
of  section  1115  of  the  Social  Seciunty 
Act.  This  notice  also  lists  proposals  that 
were  approved,  disapproved,  pending. 


or  withdrawn  during  this  time  period. 
(This  notice  can  also  be  accessed  on  the 
hitemet  at  http://WWW.SSA.GOV/ 
HCFA/HCF  AHP2.HTML.) 
COMMENTS:  We  will  accept  written 
comments  on  these  proposals.  We  will, 
if  feasible,  acknowledge  receipt  of  all 
comments,  but  we  will  not  provide 
written  responses  to  comments.  We 
will,  however,  neither  approve  nor 
disapprove  any  new  proposal  for  at  least 
30  days  after  the  date  of  this  notice  to 
allow  time  to  receive  and  consider 
comments.  Direct  comments  as 
indicated  below. 

ADDRESSES:  Mail  correspondence  to: 
Susan  Anderson,  Ofiice  of  Research  and 
Demonstrations,  Health  Care  Financing 
Administration,  2230  Oak  Meadows, 
6325  Security  Boulevard,  Bakimore,  MD 
21207. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Anderson  (410)  966-3996. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Under  section  1115  of  the  Social 
Security  Act  (the  Act),  the  Department 
of  Health  and  Human  Services  (HHS) 
may  consider  and  approve  research  and 
demonstration  proposals  with  a  broad 
range  of  policy  objectives.  These 
demonstrations  can  lead  to 
improvements  in  achieving  the 
purposes  of  the  Act. 

In  exercising  her  discretionary 
authority,  the  Secretary  has  developed  a 
number  of  policies  and  procedures  for 
reviewing  proposals.  On  September  27, 
1994,  we  published  a  notice  in  the 
Federal  Register  (59  FR  49249)  that 
specified  (1)  the  principles  that  we 
ordinarily  will  consider  when 
approving  or  disapproving 
demonstration  projects  under  the 
authority  in  section  1115(a)  of  the  Act; 
(2)  the  procedures  we  expect  States  to 
use  in  involving  the  public  in  the 
development  of  proposed  demonstration 
projects  under  section  1115;  and  (3)  the 
procedures  we  ordinarily  will  follow  in 
reviewing  demonstration  proposals.  We 
are  committed  to  a  thorough  and 
expeditious  review  of  State  requests  to 
conduct  such  demonstrations. 

n.  Listing  of  New.  Pending,  Approved, 
and  Withdrawn  Proposals  for  the 
Month  of  Apnl  1995 

As  part  of  our  procedures,  we  publish 
a  notice  in  the  Federal  Register  with  a 
monthly  listing  of  all  new  submissions, 
pending  proposals,  approvals, 
disapprovals,  and  withdrawn  proposals. 
Proposals  submitted  in  response  to  a 
grant  solicitation  or  other  competitive 
process  are  reported  as  received  during 
the  month  that  such  grant  or  bid  is 
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awarded,  so  as  to  prevent  interference 
with  the  awards  process. 

A.  Comprehensive  Health  Reform 
Programs 

1.  New  Proposals 

No  new  comprehensive  health  reform 
proposals  were  received  during  the 
month  of  April. 

2.  Pending  Proposals 

Demonstration  Title/State:  Arizona 
Health  Care  Cost  Containment  System 
(AHCCCS)— Arizona. 

Description:  Arizona  propKJses  to 
expand  eligibility  under  its  current 
section  1115  AHCCCS  program  to 
persons  with  incomes  up  to  100  percent 
of  the  Federal  poverty  level. 

Date  Received:  March  17,  1995. 

State  Contact:  Mabel  Chen,  M.D., 
Director,  Arizona  Health  Care  Cost 
Containment  System,  801  East  Jefferson, 
Phoenix,  Arizona  85034,  (602)  271- 
4422. 

Federal  Project  Officer:  Mike  Fiore, 
Health  Care  Financing  Administration, 
Office  of  Research  and  Demonstrations, 
2302  Oak  Meadows,  6325  Security 
Boulevard.  Baltimore,  Maryland  21207. 

Demonstration  Title/State:  The 
Diamond  State  Health  Plan — Delaware. 

Description:  Delaware  proposes  to 
expand  eligibility  for  Medicaid  to 
persons  with  incomes  up  to  100  percent 
of  the  Federal  poverty  level  and  require 
that  the  Medicaid  population  enroll  in 
managed  care  delivery  systems.  The 
State's  current  section  1115 
demonstration  project,  the  Delaware 
Health  Care  Partnership  for  Children, 
would  be  incorporated  into  the 
statewide  program  as  an  optional 
provider  for  eligible  children. 

Date  Received:  July  29,  1994. 

State  Contact:  Kay  Holmes,  DSHP 
Coordinator,  DHSS  Medicaid  Unit, 
Biggs  Building,  P.O.  Box  906,  New 
Castle,  Delaware  19720.  (302)  577-4900. 

Federal  Project  Officer:  Rosana 
Hernandez,  Health  Care  Financing 
Administration,  Office  of  Research  and 
Demonstrations.  2302  Oak  Meadows, 
6325  Security  Boulevard,  Baltimore, 
Maryland  21207. 

Demonstration  Title/State:  MediPlan 
Plus — lUinois. 

Description:  Illinois  seeks  to  develop 
a  managed  care  delivery  system  using  a 
series  of  networks,  either  local  or 
statewide,  to  tailor  its  Medicaid  delivery 
system  to  the  needs  of  local  urban 
neighborhoods  or  large  rural  areas. 
Date  Received:  September  15, 1994. 
State  Contact:  Tom  Toberman, 
Manager,  Federal/State  Monitoring,  201 
South  Grand  Avenue  East,  Springfield, 
Illinois  62763,  (217)  782-2570. 


Federal  Project  Officer:  Gina  demons, 
Health  Care  Financing  Administration, 
Office  of  Research  and  Demonstrations, 
2302  Oak  Meadows,  6325  Security 
Boulevard,  Baltimore,  Maryland  21207. 

Demonstration  Title/State: 
Community  Care  of  Kansas — Kansas. 

Description:  Kansas  proposes  to 
implement  a  "managed  cooperation 
demonstration  project"  in  four 
predominantly  rural  counties,  and  to 
assess  the  success  of  a  non-competitive 
managed  care  model  in  rural  areas.  The 
demonstration  would  enroll  recipients 
currently  eligible  in  the  AFDC  and 
AFDC-related  eligibility  categories,  and 
expand  Medicaid  eligibility  to  children 
ages  5  and  under  with  family  incomes 
up  to  200  percent  of  the  Federal  poverty 
level. 

Date  Received:  March  23, 1995. 

State  Contact:  Karl  Hockenbarger, 
Kansas  Department  of  Social  and 
Rehabilitation  Services,  915  SW 
Harrison  Street,  Topeka.  Kansas  66612, 
(913) 296-4719. 

Federal  Project  Officer:  Jane  Forman, 
Health  Care  Financing  Administration, 
Office  of  Research  and  Demonstrations, 
2302  Oak  Meadows,  6325  Security 
Boulevard,  Baltimore.  Maryland  21207. 

Demonstration  Title/State:  Louisiana 
Health  Access — Louisiana. 

Description:  Louisiana  proposes  to 
implement  a  fully  capitated  statewide 
managed  care  program.  A  basic  benefit 
package  and  a  behavioral  hsalth  and 
pharmacy  wrap-around  would  be 
administered  through  the  managed  care 
plans.  The  State  intends  to  expand 
Medicaid  eligibility  to  persons  with 
incomes  up  to  250  percent  of  the 
Federal  poverty  level  (FPL);  those  with 
incomes  above  133  percent  of  the  FPL 
would  pay  all  or  a  portion  of  premiums. 

Date  Received:  January  3,  1995. 

State  Contact:  Carolyn  Maggio, 
Executive  Director,  Bureau  of  Research 
and  Development,  Louisiana 
Department  of  Health  and  Hospitals, 
Post  Office  2870,  Baton  Rouge, 
Louisiana  70821-2871.  (504)  342-2964. 

Federal  Project  Officer:  Gina  demons. 
Health  Care  Financing  Administration, 
Office  of  Research  and  Demonstrations, 
2302  Oak  Meadows,  6325  Security 
Boulevard,  Baltimore,  Maryland  21207. 

Demonstration  Title/State:  Missouri. 

Description:  Missouri  proposes  to 
require  Medicaid  beneficiaries  to  enroll 
in  managed  care  delivery  systems,  and 
extend  Medicaid  eligibility  to  persons 
with  incomes  below  200  percent  of  the 
Federal  poverty  level.  As  part  of  the 
program,  Missouri  would  create  a  fully 
capitated  managed  care  pilot  program  to 
serve  non-institutionalized  persons  with 
permanent  disabilities  on  a  voluntary 
basis. 


Date  Received:  June  30, 1994. 
State  Contact:  Donna  Checkett. 
Director.  Division  of  Medical  Services. 
Missouri  Department  of  Social  Services. 
P.O.  Box  6500.  Jefferson  City.  Missouri 
65102-6500.  (314)  751-6922. 

Federal  Project  Officer:  Nancy 
Goetschius,  Health  Care  Financing 
Administration,  Office  of  Research  and 
Demonstrations,  2302  Oak  Meadows, 
6325  Security  Boulevard,  Baltimore. 
Maryland  21207. 

Demonstration  Title/State:  The 
Granite  State  Partnership  for  Access  and 
Affordability  in  Health  Care — New 
Hampshire 

Description:  New  Hampshire 
proposes  to  extend  Medicaid  eligibility 
to  adults  with  incomes  below  the  AFDC 
cash  standard  and  to  create  a  public 
insurance  product  for  low  income 
workers.  The  State  also  seeks  to 
implement  a  number  of  pilot  initiatives 
to  help  redesign  its  health  care  delivery 
system. 
Date  Received:  June  14,  1994. 
State  Contact:  Barry  Bodell,  New 
Hampshire  Department  of  Health  and 
Human  Services,  Office  of  the 
Commissioner,  6  Hazen  Drive,  Concord, 
New  Hampshire  03301-6505.  (603)  271- 
4332. 

Federal  Project  Officer:  Maria 
Boulmetis,  Health  Care  Financing 
Administration.  Office  of  Research  and 
Demonstrations,  2302  Oak  Meadows. 
6325  Security  Boulevard,  BaUimore, 
Maryland  21207. 

Demonstration  Title/State: 
SoonerCare — Oklahoma. 

Description:  Oklahoma  proposes  to 
implement  a  5-year  statewide  managed 
care  demonstration  using  both  fully  and 
partially  capitated  delivery  systems.  The 
emphasis  of  the  program  is  to  address 
access  problems  in  rural  areas  by 
encouraging  the  development  of  rural- 
based  managed  care  initiatives.  The 
State  will  employ  traditional  fully 
capitated  managed  care  delivery  models 
for  urban  areas  and  will  introduce  a 
series  of  partial  capitation  models  in  the 
rural  areas  of  the  State.  All  currently 
eligible,  non-institutionalized  Medicaid 
beneficiaries  will  be  enrolled  diuing  the 
first  2  years  of  the  project. 
Date  Received:  January  6, 1995. 
State  Contact:  Dr.  Garth  Splinter. 
Oklahoma  Health  Care  Authority. 
Lincoln  Plaza.  4545  N.  Lincoln  Blvd.. 
Suite  124.  Oklahoma  City,  Oklahoma 
73105,  (405)  530-3439. 

Federal  Project  Officer:  Helaine  I. 
Fingold,  Health  Care  Financing 
Administration,  Office  of  Research  and 
Demonstrations,  2302  Oak  Meadows, 
6325  Security  Boulevard,  Baltimore, 
Maryland  21207. 
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Demonstration  Title/State:  Health 
Access  Plan  Demonstration — Vermont. 

Description:  Vermont  proposes  to 
integrate  Medicaid  recipients  into 
managed  care  plans  and  expand 
coverage  to  uninsured  individuals  up  to 
150  percent  of  the  Federal  poverty  level. 
The  State  also  proposes  to  provide 
pharmacy  coverage  to  low  income 
Medicare  beneficiaries. 

Date  Received:  February  24, 1995. 

State  Contact:  Veronica  Celani.  Health 
Policy  Director,  Vermont  Agency  of 
Human  Services,  103  State  Street, 
Waterbury,  Vermont  05671.  (802)  828- 
2949. 

Federal  Project  Officer:  Sherrie  Fried. 
Health  Care  Financing  Administration. 
Office  of  Research  and  Demonstrations. 
2302  Oak  Meadows.  6325  Security 
Boulevard.  Baltimore.  Maryland  21207. 

3.  Approved  Conceptual  Proposals 
(Awards  of  Waivers  Pending) 

No  conceptual  proposals  were 
approved  during  the  month  of  April. 

4.  Approved  Grant  Proposals  (Award  of 
Waivers  Pending) 

No  grant  proposals  were  awarded 
during  the  month  of  April. 

5.  Approved  Proposals 

Demonstration  Title/State: 
MassHealth — Massachusetts. 

Description:  Massachusetts  plans  to 
implement  a  range  of  strategies  to 
extend  Medicaid  coverage  of  its  low- 
income  citizens,  including  the 
employed  and  the  unemployed.  The 
program  would  employ  direct  provision 
of  health  services  and  promote  market 
forces  to  address  the  needs  of  the 
uninsiu^,  including  providing 
subsidies  to  employers  and  employees 
with  incomes  up  to  200  percent  of  the 
Federal  poverty  level. 

Date  Received:  April  15. 1994. 

Date  Approved:  April  24.  1995. 

State  Contact:  Laurie  Burgess. 
Director,  Managed  Care  Program 
Development,  Division  of  Medical 
Assistance.  600  Washington  Street. 
Boston.  Massachusetts  02111.  (617) 
348-5695. 

Federal  Project  Officer:  Ed  Hutton. 
Health  Care  Financing  Administration, 
Office  of  Research  and  Demonstrations. 
2302  Oak  Meadows,  6325  Security 
Boulevard.  Baltimore,  Maryland  21207. 

Demonstration  Title/State: 
MinnesotaCare — Minnesota. 

Description:  Minnesota  plans  to 
expand  its  Medicaid  managed  care 
delivery  system  and  to  extend  Medicaid 
eligibility  to  children  with  incomes  up 
to  275  percent  of  the  Federal  poverty 
level. 

Date  Received:  July  28.  1994. 


Date  Approved:  April  27, 1995. 

State  Q)ntact:  Maria  Gomez, 
Commissioner,  Health  Care  Services 
Delivery,  Minnesota  Department  of 
Human  Services,  444  Lafayette  Road  N, 
St.  Paul.  Minnesota  55155.  (612)  297- 
4113. 

Federal  Project  Officer:  Penny  Pine. 
Health  Care  Financing  Administration, 
Office  of  Research  and  Demonstrations, 
2302  Oak  Meadows.  6325  Security 
Boulevard.  Baltimore.  Maryland  21207. 

6.  Disapproved  Proposals 

No  comprehensive  health  reform 
proposals  have  been  disapproved  since 
January  1, 1993. 

7.  Withdrawn  Proposals 

No  comprehensive  health  reform 
proposals  were  withdrawn  during  the 
month  of  April. 

B.  Other  Section  1115  Demonstration 
Proposals 

1.  New  Proposals 

No  new  proposals  were  received 
during  the  month  of  April. 

2.  Pending  Proposals 

Demonstration  Title/State:  Georgia's 
Children's  Benefit  Plan — Georgia. 

Description:  Georgia  submitted  a 
Section  1115  proposal  entitled  "Georgia 
Children's  Benefit  Plan"  to  provide 
preventive  and  primary  care  services  to 
children  aged  1  throu^  5  living  in 
families  between  133  percent  and  185 
percent  of  the  Federal  poverty  level.  The 
duration  of  the  project  is  5  years  with 
proposed  project  dates  of  July  1. 1995  to 
June  30.  2000. 

Date  Received:  December  12. 1994. 

State  Contact:  Jacquelyn  Foster-Rice. 
Georgia  Department  of  Medical 
Assistance,  2  Peachtree  Street  NW,  201 
South  Grand  Avenue  East.  Atlanta, 
Georgia  30303-3159,  (404)  651-5785. 

Federal  Project  Officer:  Maria 
Boulmetis,  Health  Care  Financing 
Administration,  Office  of  Research  and 
Demonstrations,  2302  Oak  Meadows, 
6325  Security  Boulevard,  Baltimore, 
Maryland  21207. 

Demonstration  Title/State:  High  Cost 
User  Initiative — Maryland. 

Description:  Maryland  proposes  to 
implement  an  integrated  case 
management  system  for  high-cost,  high- 
risk  Medicaid  recipients. 

Date  Received:  July  8,  1994. 

State  Contact:  John  Folkemer, 
Maryland  Department  of  Health  and 
Mental  Hygiene,  Office  of  Medical 
Assistance  Policy,  201  West  Preston 
Street,  Baltimore,  Maryland  21201,  (410) 
225-5206. 

Federal  Project  Officer:  Rosana 
Hernandez,  Health  Care  Financing 


Administration,  Office  of  Research  and 
Demonstrations,  2302  Oak  Meadows, 
6325  Seciuity  Boulevard,  Baltimore, 
Maryland  21207. 

Demonstration  Title/State:  Family 
Planning  Services  Section  1115  Waiver 
Request — ^Michigan. 

£)escription:  Michigan  seeks  to  extend 
Medicaid  coverage  for  family  planning 
services  to  all  women  of  childbearing 
age  living  in  families  with  incomes  at  or 
below  185  percent  of  the  Federal 
poverty  level,  and  to  provide  an 
additional  benefit  package  consisting  of 
home  visits,  outreach  services  to 
identify  eUgibility,  and  reinforced 
support  for  utilization  of  services.  The 
duration  of  the  project  is  5  years. 

Date  Received:  March  27, 1995. 

State  Contact:  Gerald  Miller.  Director, 
Department  of  Social  Services,  235 
South  Grand  Avenue,  Lansing, 
Michigan  48909,  (517)  335-5117. 

Federal  Project  Officer  Suzanne 
Rotwein,  Ph.D.,  Health  Care  Financing 
Administration,  Office  of  Research  and 
Demonstrations,  2306  Oak  Meadows, 
6325  Security  Boulevard,  Baltimore, 
Maryland  21207. 

Demonstration  Title/State:  Family 
Planning  Proposal — New  Mexico. 

Description:  New  Mexico  proposes  to 
extend  Medicaid  eligibility  for  family 
planning  services  to  all  women  of 
childbearing  age  with  incomes  at  or 
below  185  percent  of  the  Federal 
poverty  level. 

Date  Received:  November  1, 1994. 

State  Contact:  Bruce  Weydemeyer, 
Director,  Division  of  Medical 
Assistance,  P.O.  Box  2348,  Santa  Fe, 
New  Mexico  87504-2348,  (505)  827- 
3106. 

Federal  Project  Officer:  Alisa  Adamo, 
Health  Care  Financing  Administration, 
Office  of  Research  and  Demonstrations, 
2302  Oak  Meadows,  6325.Security 
Boulevard,  Baltimore.  Maryland  21207. 

Demonstration  Title/State: 
CHOICES— Citizenship,  Health, 
Opportunities,  Interdependence. 
Choices  and  Supports — Rhode  Island. 

Description:  Rhode  Island  proposes  to 
consolidate  all  current  State  and  Federal 
funding  streams  for  adults  with 
developmental  disabiUties  under  one 
program  using  managed  care/managed 
competition. 

Date  Received:  April  5,  1994. 

State  Contact:  Susan  Babin, 
Department  of  Mental  Health, 
Retardation,  and  Hospitals.  EMvision  of 
Developmental  Disabilities,  600  New 
London  Avenue,  Cranston,  Rhode  Island 
02920,  (401)  464-3234. 

Federal  Project  Officer:  Melissa 
McNiff,  Health  Care  Financing 
Administration,  Office  of  Research  and 
Demonstrations,  2302  Oak  Meadows. 
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6325  Security  Boulevard,  Baltimore, 
Maryland  21207. 

Demonstration  Title/State:  Wisconsin. 

Description:  Wisconsin  proposes  to 
limit  the  amount  of  exempt  funds  that 
may  be  set  aside  as  burial  and  related 
expenses  for  SSI-related  Medicaid 
recipients. 

Date  Received:  March  9. 1994. 

State  Contact:  Jean  Shell.  Division  of 
Economic  Support,  Wisconsin 
Department  of  Health  and  Social 
Services.  1  West  Wilson  Street,  Room 
650.  P.O.  Box  7850.  Madison.  Wisconsin 
53707,  (608)  266-0613. 

Federal  Project  Officer:  J.  Donald 
Sherwood,  Health  Care  Financing 
Administration,  Office  of  Research  and 
Demonstrations,  2302  Oak  Meadows, 
6325  Security  Boulevard,  Baltimore, 
Maryland  21207. 

3.  Approved  Conceptual  Proposals 
(Award  of  Waivers  Pending) 

No  conceptual  proposals  were 
awarded  during  the  month  of  April. 

4.  Approved  Proposals 
Demonstration  Title/State:  Minnesota 

Long-Term  Care  Options  Project- 
Minnesota. 

Description:  Minnesota  plans  to 
integrate  long-term  care  and  acute  care 
services  under  combined  Medicare  and 
Medicaid  capitation  payments  for 
elderly  dual  eligibles. 

Date  Received:  April  18, 1994. 

Date  Approved:  April  27. 1995. 

State  Contact:  Pamela  Parker. 
Minnesota  Department  of  Human 
Services.  Human  Services  Building,  444 
Lafayette  Road  North,  St.  Paul, 
Minnesota  55155,  (612)  296-2140. 

Federal  Project  Officer:  Melissa 
McNiff.  Health  Care  Financing 
Administration.  Office  of  Research  and 
Demonstrations.  2302  Oak  Meadows, 
6325  Security  Boulevard.  Baltimore, 
Maryland  21207. 

5.  Disapproved  Proposals 

No  proposals  were  disapproved 
during  the  month  of  April. 

6.  Withdrawn  Proposals 

The  following  proposal  was 
withdrawn  from  consideration. 

Demonstration  Title/State:  KIDS 
CARE— Virginia 

Description:  Virginia  proposed  to 
expand  Medicaid  eligibility  to  children 
in  the  State-funded  KIDS  CARE 
program,  and  provide  them  with  a 
limited  Medicaid  benefit  restricted  to 
ambulatory  services. 

Date  Received:  May  18, 1994. 

Date  Withdrawn:  April  27,  1995. 

State  Contact:  Janet  Kennedy,  Suite 
1300,  600  East  Broad  Street.  Richmond, 
Virginia  23219,  (804)  371-8855. 


Federal  Project  Officer:  Maria 
Boulmetis,  Health  Care  Financing 
Administration,  Office  of  Research  and 
Demonstrations,  2302  Oak  Meadows, 
6325  Security  Boulevard,  Baltimore, 
Maryland  21207. 

ni.  Requests  for  Copies  of  a  Proposal 

Requests  for  copies  of  a  specific 
Medicaid  proposal  should  be  made  to 
the  State  contact  listed  for  the  specific 
proposal.  If  further  help  or  information 
is  needed,  inquiries  should  be  directed 
to  HCFA  at  the  address  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program,  No.  93.779;  Health  Financing 
Research.  Demonstrations,  and  Experiments.; 

Dated:  )une  14.  1995. 
Bruce  C  Vladeck. 

Administrator,  Health  Care  Firmncing 
Administration. 
[PR  Doc.  95-15342  Filed  6-26-95;  8:45  am] 

MLUNQ  COOE  4120-01-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Proposed  Policy  on  Giant  Panda 
Permits 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  reopening  of  comment 

period. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  gives  notice  that  the 
comment  period  on  the  proposed  policy 
for  issuance  of  permits  for  import  of 
giant  panda  will  be  reopened  for  30 
days  to  obtain  further  comments. 
DATES:  Public  comments  received  on  or 
before  July  27.  1995  will  be  considered 
by  the  Service. 

ADDRESSES:  Comments  may  be 
submitted  to  the  Acting  Chief  of  the 
Office  of  Management  Authority.  U.S. 
Fish  and  Wildlife  Service.  4401  North 
Fairfax  Drive,  Room  420(c),  Arlington, 
Virginia  22203. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  Stansell,  Acting  Chief,  Office  of 
Management  Authority,  at  the  above 
address,  or  call  (703)358-2093;  fax 
(703)358-2280. 

SUPPLEMENTARY  INFORMATION:  The 
Service  published  a  proposed  pclicy  on 
issuance  of  permits  for  giant  panda 
imports  on  March  30,  1995  (60  FR 
16487).  The  original  comment  period 
ended  on  May  30, 1995.  The  Service 
received  a  request  from  the  American 
Zoo  and  Aquarium  Association. 
Bethesda.  Maryland,  to  extend  the 
comment  period  to  allow  further 
clarification  of  issues  central  to  policy 


development.  Interested  organizations 
and  the  public  are  invited  to  comment 
on  concerns  as  outlined  in  the  March  30 
Federal  Register  and  any  other  issues 
related  to  panda  conservation. 

Authority:  This  notice  was  prepared  under 
the  authority  of  the  Endangered  Species  Act 
of  1973.  as  amended  (16  U.S.C.  1531  et  seq.]. 

Dated:  June  16. 1995. 
George  T.  Frampton,  Jr., 
Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 

|FR  Doc.  95-15626  Filed  6-26-95;  8:45  am) 
BILUNQ  COOE  4310-68-P 


[DES  95-31] 

Availability  of  Draft  Environmental 
Impact  Statement  for  Proposed 
Reintroduction  of  Mexican  Wolf  to 
Historic  Range  in  Southwestern  United 
States 

AGENCY:  Fish  and  Wildlife  Service, 
Department  of  Interior. 
ACTION:  Notice  of  availability  of  a  draft 
Environmental  Impact  Statement  (EIS) 
for  the  proposed  reintroduction  of  the 
Mexican  wolf  within  its  historic  range 
in  the  southwestern  United  States. 

DATES:  Comments  will  be  accepted  until 
October  31, 1995.  See  table  below  for 
dates  of  public  meetings. 
ADDRESSES:  Comments  should  be  sent  to 
U.S.  Fish  and  Wildlife  Service,  Mexican 
Wolf  EIS,  P.O.  Box  1306,  Albuquerque. 
New  Mexico  87103. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Parsons.  U.S.  Fish  and  Wildlife 
Service.  P.O.  Box  1306.  Albuquerque, 
New  Mexico  87103  (telephone  (505) 
766-2914;  facsimile  (505)  766-«063). 

SUPPLEMENTARY  INFORMATION:  A  limited 
number  of  individual  copies  of  the  draft 
EIS  may  be  obtained  by  contacting  the 
above  address.  Copies  of  the  draft  EIS 
summary  will  be  sent  to  everyone 
currently  on  the  U.S.  Fish  and  Wildlife 
Service's  mailing  list  for  information  on 
the  Mexican  Wolf  Recovery  Program. 
Copies  of  the  draft  EIS  summary  are 
available  upon  request. 

Copies  of  the  draft  EIS  are  available 
for  inspection  at  public  and  University 
libraries  in  the  following  counties:  In 
Arizona,  Apache,  Cochise,  Gila, 
Graham,  Greenlee,  Navajo,  Pima,  and 
Santa  Cruz  Counties;  in  New  Mexico, 
Catron,  Doiia  Ana,  Grant,  Lincoln, 
Hidalgo*  Otero,  Sierra  and  Socorro 
Counties;  and  in  Texas,  Brewster 
County.  They  are  also  available  at 
libraries  in  Phoenix,  Arizona;  Tucson, 
Arizona;  Albuquerque,  New  Mexico; 
and  Santa  Fe,  New  Mexico. 
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Public  open-house  meetings  will  be  held  at  the  following  locations  on  the  days  indicated: 


Arizona: 

Alpine  

Clifton 

Douglas 

Phoenix  

Lakeside  

Safford  

Tucson 

New  Mexico: 

Alamogordo  

Albuquerque  

Las  Cruces  

Reserve  

Silver  City  

Truth  Or  Consequences 
Texas: 

Alpine  


September  20  Alpine  Elementary  School.  County  Road  2052. 

September  6 Courthouse  Conference  Room,  5th  Street  and  Leonard. 

September  12  Police  Department  Conference  Room.  300  W.  14th  St. 

September  9  Holiday  Inn — N.  Central,  4321  N.  Central  Pinetop. 

September  18  Pinetop  Council  Chambers,  1360  N.  Niels  Hansen  Rd..  Lakeside. 

September  7  Safford  Library,  808  7th  Avenue. 

September  11  Viscount  Suites.  4855  E.  Broadway. 

August  29 Holiday  Inn,  1401  White  Sands  Blvd. 

August  22 Indian  Pueblo  Cultural  Center,  2401  12th  Street  NW. 

August  24 Holiday  Inn,  201  E.  University. 

September  21  Reserve  Community  Center,  Across  from  High  School. 

September  5  Holiday  Motor  Hotel,  342  Highway  180  East. 

September  14  T  or  C  Civic  Center,  400  West  4th  Street. 

August  26 Alpine  Civic  Center,  102  West  Holland. 


Dated:  June  15, 1995. 
Nancy  M.  Kaufinan, 

Regional  Director,  Region  2,  U.S.  Fish  and 
Wildlife  Senrice. 

Dated:  June  21,  1995. 
Willie  Taylor, 

Director,  Office  of  Environmental  Policy  and 
Compliance.  Department  of  the  Interior. 
(PR  Doc.  95-15629  Filed  6-26-95;  8:45  am) 
BILUNQ  COOE  4310-66-P 


U.S.  Geological  Survey 

Interagency  Advisory  Committee  on 
Water  Data;  Intergovernmental  Task 
Force  on  Monitoring  Water  Quality 

AGENCY:  U.S.  Geological  Survey  (USGS), 
U.S.  Department  of  the  Interior. 

ACTION:  Notice  of  an  open  meeting  of  the 
Intergovernmental  Task  Force  on 
Monitoring  Water  Quality  (ITEM). 

SUMMARY:  Notice  is  hereby  given  of  a 
meeting  of  the  ITFM.  The  purpose  of  the 
meeting  will  be  to  discuss  and  lay  the 
foundation  for  the  transition  of  the 
ITFM  to  the  National  Council  for 
Monitoring  Water  Quality.  The 
proposed  agenda  for  the  meeting 
includes  a  brief  report  of  the  future 
plans  for  continuing  workgroups, 
discussion  of  the  future  need  of  the 
workgroups  and  breakout  groups  that 
will  address  the  water-quality 
monitoring  needs  at  various  geographic 
scales.  The  ITFM  is  a  partnership  of 
representatives  from  Federal,  State, 
Native  American,  and  interstate 
governmental  organizations.  Working 
since  January  1992  in  consultation  with 
representatives  of  other  public  and 
private  organizations,  the  ITFM  is 
developing  an  integrated,  nationwide, 
voluntary  strategy  for  water-quality 
monitoring. 

DATES:  The  meeting  will  convene  at  8:30 
a.m.,  on  Tuesday,  July  18, 1995,  and 


will  adjourn  at  5  p.m.,  on  Wednesday, 
July  19,  1995. 

ADDRESSES:  Sheraton  Rest  on  Hotel, 
11810  Sunrise  Valley  Drive,  Reston, 
Virginia,  22091. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Lopez,  Chief,  Office  of  Water 
Data  Coordination,  USGS,  417  National 
Center,  Reston,  VA  22092,  (703)  648- 
5014.  Also,  for  information  about  the 
ITFM,  you  may  contact  the  chairperson 
of  ITFM,  Elizabeth  Fellows,  at  (202) 
260-7062.  Ms.  Fellows  is  the  Chief, 
Monitoring  Branch,  Office  of  Wetlands, 
Oceans,  and  Watersheds,  Office  of 
Water,  U.S.  Environmental  Protection 
Agency. 

SUPPLEMENTARY  INFORMATION:  This 
meeting  is  open  to  the  public.  A  half 
hour  at  the  end  of  the  meeting  on 
Wednesday  is  being  set  aside  for  public 
comment.  Persons  wishing  to  make  a 
brief  presentation  (up  to  5  minutes)  are 
asked  to  provide  a  written  request  with 
a  description  of  the  general  subject  area 
to  Nancy  Lopez  at  the  above  address  no 
later  than  noon,  July  12, 1995,  to  reserve 
space  on  the  agenda.  It  is  requested  that 
30  copies  of  a  written  statement  for  the 
record  be  submitted  to  Ms.  Lopez  at  the 
time  of  the  meeting.  We  will  distribute 
these  copies  to  the  members  of  the  ITFM 
and  place  them  in  the  official  file. 
John  N.  Fischer, 
Associate  Chief  Hydrologist. 
|FR  Doc.  95-15596  Filed  6-26-95;  8:45  am) 

BILUNG  CODE  4310-31-M 


National  Park  Service 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before  June 
17, 1995.  Pursuant  to  section  60.13  of  36 


CFR  part  60  written  comments 
concerning  the  significance  of  these 
properties  under  the  National  Register 
criteria  for  evaluation  may  be  forwarded 
to  the  National  Register,  National  Park 
Service,  P.O.  Box  37127,  Washington, 
DC  20013-7127.  Written  comments 
should  be  submitted  by  July  12, 1995. 
Carol  D.  Shull, 
Keeper  of  the  National  Register. 

FLORIDA 

Dade  County 

Hialeah  Seat)oard  Air  Line  Railway  Station, 
1200  SE.,  10th  Q.,  Hialeah,  95000854 

LOUISIANA 

Natchitoches  Parish 

Keegan  House,  143  Chaplin  Loop.  Rot>eline, 
95000853 

MINNESOTA 

Pennington  County 

Minneafx>lis  St.  Paul  and  Sault  Ste.  Marie 
Depot,  Jet.  of  Third  St.  and  Atlantic  Ave.. 
Thief  River  Falls.  95000852 

MISSISSIPPI 

Adams  County 

Holy  Family  Catholic  Church  Historic 
District,  Roughly  along  Aldrich,  Old 
D'Evereux.  St.  Catherine.  Abbott  and  Byrne 
Sts..  Natchez,  95000855 

NEW  YORK 

Niagara  County 

Carnegie  Library,  249  Goundry  St.,  North 
Tonawanda.  95000851 

PUERTO  RICO 

Adjuntas  Municipality 

Las  Cabanas  Bridge  (Historic  Bridges  of 
Puerto  Rico  MPS).  PR  135  over  Rio  Vaces. 
Barrios  Capaez  and  Garza.  Adjuntas 
vicinity,  95000838 

Arecibo  Municipality 

Cambalache  Bridge  (Historic  Bridges  of 
Puerto  Rico  MPS).  Over  Rio  Grande  de 
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Arecibo.  W  of  PR  2.  Barrios  Tanama  and 
Cambalache.  Arecibo  vicinity.  95000831 

Bayamon  Municipality 

Marques  de  la  Sema  Bridge  (Historic  Bridges 
of  Puerto  Rico  MPS).  PR  890  over  Rio  de 
Bayamon.  Barrio  Juan  Sanchez,  Bayamon 
vicinity,  95000850 

Plata  Bridge  (Historic  Bridges  of  Puerto  Rico 
MPS).  PR  167  over  Rio  de  la  Plata,  Barrios 
Nuevo  and  Dajao.  Nuranjito  and  Bayamon, 
Naranjito  vicinity,  95000849 

Canovanas  Municipality 

Villaran  Bridge  (Historic  Bridges  of  Puerto 
Rico  MPS),  PR  9959  over  Rio  Canovanas, 
Barrios  Pueblo  and  Canovanas,  Canovanas 
vicinity,  95000835 

Cayey  Municipality 

Arenas  Bridge  (Historic  Bridges  of  Puerto 
Rico  MPS),  PR  735  over  Rio  de  la  Plata. 
Barrios  Montellano  and  Arenas,  Cayey 
vicinity,  95000843 

La  Liendre  Bridge  (Historic  Bridges  of  Puerto 
Rico  MPS).  PR  735  over  Quebrada  Beatriz 
Barrios  Vegas  and  Arenas,  Cayey  vicinity. 
95000844 

Rio  Maton  Bridge  (Historic  Bridges  of  Puerto 
Rico  MPS),  PR  14  over  Rio  Maton,  Barrio 
Maton  Abajo,  Cayey  vicinity.  95000841 

dales  Municipality 

Manati  Bridge  at  Mata  de  Platano  (Historic 
Bridges  of  Puerto  Rico  MPS).  PR  6684  over 
Rio  Manati,  Barrio  Hato  Viejo,  Ciales 
vicinity,  95000847 

Coamo  Municipality 

General  Mendez  Vigo  Bridge  (Historic 
Bridges  of  Puerto  Rico  MPS).  PR  14  over 
Rio  Las  Minas,  Barrio  San  Ildefonso, 
Coamo  vicinity,  95000839 

Padre  Inigo  Bridge  (Historic  Bridges  of  Puerto 
Rico  MPS),  PR  14  over  Rio  Coamo,  Barrio 
Palmarejo,  Coamo  vicinity,  95000840 

Comerio  Municipality 

Rio  Hondo  Bridge  (Historic  Bridges  of  Puerto 
Rico  MPS),  PR  156  over  Rio  Hondo,  Barrio 
Rio  Hondo.  Comerio  vicinity.  95000842 

Corozal  Municipality 

Mavilla  Bridge  (Historic  Bridges  of  Puerto 
Rico  MPS),  PR  159  over  Rio  Mavilla, 
Barrios  Palmarejo  and  Abras.  Corozal 
vicinity,  95000848 

Guayama  Municipality 

Cayey  Bridge  (Historic  Bridges  of  Puerto  Rico 
MPS),  PR  15  over  Rio  Guamani,  Guayana 
vicinity,  95000845 

Hormigueros  Municipality 

Silva  Bridge  (Historic  Bridges  of  Puerto  Rico 
-  MPS).  PR  114  over  Rio  Guanajibo.  Barrio 
Guanajibo,  Hormigueros  vicinity,  95000834 

Maricao  Municipality 

Del  Treinta  Bridge  (Historic  Bridges  of  Puerto 
Rico  MPS),  PR  128  over  Rio  Prieto,  Barrio 
Indiera  Alta,  Maricao  vicinity,  95000846 

Naguabo  Municipality 


Bridge  No.  122  (Historic  Bridges  of  Puerto 
Rico  MPS),  PR  3  over  Rio  Blanco,  Barrio 
Rio  Hucares,  Naguabo  vicinity.  95000836 

San  Juan  Municipality 

General  Norzagaray  Bridge  (Historic  Bridges 
of  Puerto  Rico  MPS),  PR  873  over  the 
Quebt^da  Frailes,  Barrios  Tortugo  and 
Monacillos,  San  Juan  vicinity.  95000833 

Rio  Piedras  Bridge  (Historic  Bridges  of  Puerto 
Rico  MPS),  PR  8839  over  Rio  Piedras, 
Barrios  El  Cinco  and  Hato  Rey,  San  Juan 
vicinity.  95000832 

Utuado  Municipality 

Blanco  Bridge  (Historic  Bridges  of  Puerto 
Rico  MPS),  PR  10  over  Rio  Pellejas,  Barrio 
Arenas,  Utuado  vicinity.  95000837 

WASHINGTON 

King  County 

Tracy  House,  18971  Edgecliff  Dr.  SW., 
Seattle.  95000830 

|FR  Doc.  95-15607  Filed  6-26-95;  8:45  am] 

BILLMO  CODE  4310-70-M 


INTERNATIONAL  TRADE 
COMMISSION 

pnvestigatlon  Nos.  701-TA-363-364  and 
731-TA-711-717(Final)l 

OCTG  From  Argentina,  Austria,  Italy, 
Japan,  Korea,  Mexico  and  Spain; 
Notica  of  Commission  Determination 
to  Conduct  a  Portion  of  the  Hearing  In 
Camera 

agency:  U.S.  International  Trade 

Commission. 

ACTION:  Closure  of  a  portion  of  a 

Commission  hearing  to  the  public. 

SUMMARY:  Upon  request  of  respondents 
in  the  above-captioned  final 
investigations,  the  Commission  has 
unanimously  determined  to  conduct  a 
portion  of  its  hearing  scheduled  for  June 
27, 1995,  in  camera.  See  Commission 
rules  207.23(d),  201.13(m)  and 
201.35(b)(3)  (19  CFR  207.23(d). 
201.13(m)  and  201.35(b)(3)).  The 
remainder  of  the  hearing  will  be  open  to 
the  public.  The  Commission 
unanimously  has  determined  that  the 
seven-day  advance  notice  of  the  change 
to  a  meeting  was  not  possible.  See 
Commission  rule  201.35(a),  (c)(1)  (19 
CFR  §  201.35(a),  (c)(1)). 
FOR  FURTHER  INFORMATK)N  CONTACT: 
Anjali  K.  Singh.  Esq.,  Office  of  the 
General  Counsel.  U.S.  International 
Trade  Commission.  500  E  Street  SW., 
Washington,  DC  20436.  telephone  202- 
205-3117. 

Hearing-impaired  individuals  are 
advised  that  information  on  this  matter 
may  be  obtained  by  contacting  the 
Commission's  TDD  terminal  on  202- 
205-1810. 


SUPPLEMENTARY  INFORMATtON:  The 
Commission  believes  that  the 
respondents  from  the  subject  countries 
have  justified  the  need  for  a  closed 
session.  A  full  discussion  of  price 
competition  in  the  industry  and  the 
domestic  industry's  financial  condition 
can  only  occur  if  a  portion  of  the 
hearing  is  held  in  camera.  Because 
certain  information  is  not  publicly 
available,  any  discussion  of  issues 
relating  to  this  information  will 
necessitate  disclosure  of  business 
proprietary  information  (BPI).  Thus, 
such  discussions  can  only  occur  if  a 
portion  of  the  hearing  is  held  in  camera. 
In  making  this  decision,  the 
Commission  nevertheless  reaffirms  its 
belief  that  whenever  possible  its 
business  should  be  conducted  in  public. 

The  hearing  will  include  the  usual 
public  presentations  by  petitioners  and 
by  respondents,  with  questions  from  the 
Commission.  In  addition,  the  hearing 
will  include  an  in  camera  session  for  a 
presentation  that  discusses  BPI  by 
respondents  and  for  questions  from  the 
Commission  relating  to  the  BPI, 
followed  by  a  similar  in  camera 
presentation  by  petitioners.  For  any  in 
camera  session  the  room  will  be  cleared 
of  all  persons  except  those  who  have 
been  granted  access  to  BPI  under  a 
Commission  administrative  protective 
order  (APO)  and  are  included  on  the 
Commission's  APO  service  list  in  this 
investigation.  See  19  CFR  201.35(b)(1), 
(2).  In  addition,  to  the  extent  petitioners' 
BPI  will  be  discussed  in  the  in  camera 
session,  personnel  of  the  petitioning 
firms  whose  data  will  be  discussed  may 
also  be  granted  access  to  the  closed 
session  while  such  data  is  discussed. 
The  time  for  the  parties'  presentations 
and  rebuttals  in  the  in  camera  session 
will  be  taken  from  their  respective 
overall  allotments  for  the  hearing.  All 
persons  planning  to  attend  the  in 
camera  portions  of  the  hearing  should 
be  prepared  to  present  proper 
identification. 

Authority:  The  General  Counsel  has 
certified,  pursuant  to  Commission  Rule 
201.39  (19  CFR  201.39)  that,  in  her  opinion, 
a  portion  of  the  Commission's  hearing  in 
OCTG  from  Argentina,  Austria,  Italy.  Japan. 
Korea.  Mexico  and  Spain.  Inv.  Nos.  701-TA- 
363-364  and  731-TA-711-717  (Final)  may 
be  closed  to  the  public  to  prevent  the 
disclosure  of  BPI. 

Issued:  June  21. 1995. 

By  order  of  the  Commission. 
Donna  R.  Koehnke. 
Secretary. 
(FR  Doc.  95-15685  Filed  6-26-95:  8:45  am) 

BILUNQ  COOE  7020-02-P 
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pnvestlgation  No.  731-TA-723  (Final)] 

Certain  Drawer  Slides  From  China 

agency:  United  States  International 
Trade  Commission. 
ACTION:  Institution  and  scheduling  of  a 
final  antidumping  investigation. 

SUMMARY:  The  Commission  hereby  gives 
notice  of  the  institution  of  final 
antidimiping  investigation  InJo.  731-TA- 
723  (Final)  under  section  735fb)  of  the 
Tariff  Act  of  1930  (19  U.S.C.  1673dCb)) 
(the  Act)  to  determine  whether  an 
industry  in  the  United  States  is 
materially  injured,  or  is  threatened  with 
material  injury,  or  the  establishment  of 
an  industry  in  the  United  States  is 
materially  retarded,  by  reason  of 
imports  from  China  of  partial  extension 
commercial  roller  drawer  slides  of  steel, 
provided  for  in  subheading  8302.42.30 
of  the  Harmonized  Tariff  Schedule  of 
the  United  States. 

For  further  information  concerning 
the  conduct  of  this  investigation, 
hearing  procedures,  and  rules  of  general 
application,  consult  the  Commission's 
Rules  of  Practice  and  Procedure,  part 
201.  subparts  A  through  E  (19  CFR  part 
201).  and  part  207,  subparts  A  and  C  (19 
CFR  part  207). 

EFFECTIVE  DATE:  June  5, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Olympia  Hand  (202-205-3182).  Office 
of  Investigations,  U.S.  International 
Trade  Commission,  500  E  Street  SW., 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
Information  can  also  be  obtained  by 
calling  the  Office  of  Investigations' 
remote  bulletin  board  system  for 
personal  computers  at  202-205-1895 
(N,8,l). 

SUPPLEMENTARY  INFORMATION: 

Background 

This  investigation  is  being  instituted 
as  a  result  of  an  affirmative  preliminary 
determination  by  the  Department  of 
Commerce  that  imports  of  partial 
extension  commercial  roller  drawer 
slides  of  steel  from  China  are  being  sold 
in  the  United  States  at  less  than  fair 
value  within  the  meaning  of  section  733 
of  the  Act  (19  U.S.C.  1673b).  The 
investigation  was  requested  in  a  petition 
filed  on  October  31, 1994,  by  Hardware 
Designers,  Inc.,  Danbury,  CT. 

Participation  in  the  investigation  and 
public  service  list. — Persons  wishing  to 


participate  in  the  investigation  as 
parties  must  file  an  entry  of  appearance 
with  the  Secretary  to  the  Commission, 
as  provided  in  section  201.11  of  the 
Commission's  rules,  not  later  than 
twenty-one  (21)  days  after  publication  of 
this  notice  in  the  Federal  Register.  The 
Secretary  will  prepare  a  public  service 
list  containing  the  names  and  addresses 
of  all  persons,  or  their  representatives, 
who  are  parties  to  this  investigation 
upon  the  expiration  of  the  period  for 
filing  entries  of  appearance. 

Limited  disclosure  of  business 
proprietary  information  (BPI)  under  an 
administrative  protective  order  (APO) 
and  BPI  service  list. — Pursuant  to 
§  207.7(a)  of  the  Commission's  rules,  the 
Secretary  will  make  BPI  gathered  in  this 
final  investigation  available  to 
authorized  applicants  under  the  APO 
issued  in  the  investigation,  provided 
that  the  application  is  made  not  later 
than  twenty-one  (21)  days  after  the 
publication  of  this  notice  ih  the  Federal 
Register.  A  separate  service  list  will  be 
maintained  by  the  Secretary  for  those 
parties  authorized  to  receive  BPI  under 
the  APO. 

Staff  report. — The  prehearing  staff 
report  in  this  investigation  will  be 
placed  in  the  nonpublic  record  on 
October  10. 1995.  and  a  public  version 
will  be  issued  thereafter,  pursuant  to 
section  207.21  of  the  Commission's 
rules. 

Hearing. — The  Commission  will  hold 
a  hearing  in  connection  with  this 
investigation  beginning  at  9:30  a.m.  on 
October  23.  1995,  at  the  U.S. 
International  Trade  Commission 
Building.  Requests  to  appear  at  the 
hearing  should  be  filed  in  vniting  with 
the  Secretary  to  the  Commission  on  or 
before  October  16. 1995.  A  nonparty 
who  has  testimony  that  may  aid  the 
Commission's  deliberations  may  request 
permission  to  present  a  short  statement 
at  the  hearing.  All  parties  and 
nonparties  desiring  to  appear  at  the 
hearing  and  make  oral  presentations 
should  attend  a  prehearing  conference 
to  be  held  at  9:30  a.m.  on  October  18, 
1995.  at  the  U.S.  International  Trade 
Commission  Building.  Oral  testimony 
and  written  materials  to  be  submitted  at 
the  public  hearing  are  governed  by 
§§  201.6(b)(2).  201.13(f),  and  207.23(b) 
of  the  Commission's  rules.  Parties  are 
strongly  encouraged  to  submit  as  early 
in  the  investigation  as  possible  any 
requests  to  present  a  portion  of  their 
hearing  testimony  in  camera. 

Written  submissions. — Each  party  is 
encoiuraged  to  submit  a  prehearing  brief 
to  the  Commission.  Prehearing  briefs 
must  conform  with  the  provisions  of 
§  207.22  of  the  Commission's  rules;  the 
deadline  for  filing  is  October  17.  1995. 


Parties  may  also  file  written  testimony 
in  connection  with  their  presentation  at 
the  hearing,  as  provided  in  §  207.23(b) 
of  the  Commission's  rules,  and 
posthearing  briefs,  which  must  conform 
with  the  provisions  of  §  207.24  of  the 
Commission's  rules.  The  deadline  for 
filing  posthearing  briefs  is  October  31, 
1995;  witness  testimony  must  be  filed 
no  later  than  three  (3)  days  before  the 
hearing.  In  addition,  any  person  who 
has  not  entered  an  appearance  as  a  party 
to  the  investigation  may  submit  a 
written  statement  of  information 
pertinent  to  the  subject  of  the 
investigation  on  or  before  October  31, 
1995.  All  written  submissions  must 
conform  with  the  provisions  of  §  201.8 
of  the  Commission's  rules;  any 
submissions  that  contain  BPI  must  also 
conform  with  the  requirements  of 
§§  201.6.  207.3.  and  207.7  of  the 
Commission's  rules. 

In  accordance  with  §§  201.16(c)  and 
207.3  of  the  rules,  each  document  filed 
by  a  party  to  the  investigation  must  be 
served  on  all  other  parties  to  the 
investigation  (as  identified  by  either  the 
public  or  BPI  service  list),  and  a 
certificate  of  service  must  be  timely 
filed.  The  Secretary  will  not  accept  a 
document  for  filing  without  a  certificate 
of  service. 

Authority:  This  investigation  is  being 
conducted  under  authority  of  the  Tariff  Act 
of  1930,  title  VII.  This  notice  is  published 
pursuant  to  section  207.20  of  the 
Commission's  rules. 

Issued:  June  21. 1995. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretory. 
[FR  Doc.  95-15687  Filed  6-2&-«5;  8:45  am] 

BILUNG  COOE  7020-02-P 


Pnvestlgation  332-362] 

U.S.-Africa  Trade  Flows  and  Effects  of 
the  Uruguay  Round  Agreements  and 
U.S.  Trade  and  Development  Policy 

AGENCY:  United  States  International 

Trade  Commission. 

ACTION:  Rescheduling  of  public  hearing. 

EFFECTIVE  DATE:  June  20,  1995. 
SUMMARY:  The  public  hearing  on  this 
matter,  scheduled  for  July  25, 1995.  has 
been  rescheduled  to  July  26,  1995.  The 
public  hearing  will  be  held  at  the  U.S. 
International  Trade  Commission 
Building.'SOO  E  Street  SW.  Washington, 
DC,  beginning  at  9:30  a.m.  on  July  26, 
1995.  All  persons  will  have  the  right  to 
appear,  by  counsel  or  in  person,  to 
present  information  and  to  be  heard. 
Requests  to  appear  at  the  public  hearing 
should  be  filed  with  the  Secretary, 
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United  States  International  Trade 
Commission.  500  E  Street  SW, 
Washington.  DC  20436.  no  later  than 
5:15  p.m..  July  13. 1995.  The  dates  for 
filing  documents  have  not  changed:  Any 
prehearing  briefs  (original  and  14 
copies)  should  be  filed  not  later  than 
5:15  p.m..  July  13. 1995.  and  the 
deadline  for  filing  post-hearing  briefs  or 
statements  is  5:15  p.m..  August  1. 1995. 
Notice  of  institution  of  the  investigation 
and  the  earlier  scheduled  hearing  date 
was  published  in  the  Federal  Register  of 
May  10.  1995  (60  FR  24884). 

In  the«vent  that,  as  of  the  close  of 
business  on  July  13, 1995,  no  witnesses 
are  scheduled  to  appear  at  the  hearing, 
the  hearing  will  be  cancelled.  Any 
person  interested  in  attending  the 
hearing  as  an  observer  or  non- 
participant  may  call  the  Secretary  of  the 
Commission  (202-205-2000)  after  July 
13.  1995.  to  determine  whether  the 
hearing  will  be  held. 
FOR  FURTHER  INFORMATWH  CONTACT: 
Cathy  Jabara,  Office  of  Industries  (202- 
205-3309)  or  Jean  Harman,  Office  of 
Industries  (202-205-3313),  or  William 
Gearhart,  Office  of  the  General  Counsel 
(202-205-3091)  for  information  on  legal 
aspects.  The  media  should  contact 
Margaret  O'Laughlin.  Office  of  Public 
Affairs  (202-205-1819).  Hearing 
impaired  individuals  are^dvtsed  that 
information  on  this  matter  can  be 
obtained  by  contacting  the  TDD 
terminal  on  (202-205-1810). 
WRITTEN  SUBMISSIONS:  As  provided  for  in 
the  Commission's  prior  notice,  in  lieu  of 
or  in  addition  to  participating  in  the 
hearing,  interested  parties  are  invited  to 
submit  written  statements  concerning 
the  matters  to  be  addressed  by  the 
Commission  in  its  report  on  this 
investigation.  Commercial  or  financial 
information  that  a  submitter  desires  the 
Commission  to  treat  as  confidential 
must  be  submitted  on  separate  sheets  of 
paper,  each  clearly  marked 
"Confidential  Business  Information"  at 
the  top.  All  submissions  requesting 
confidential  treatment  must  conform 
with  the  requirements  of  section  §  201.6 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (19  CFR  201.6).  All 
written  submissions,  except  for 
confidential  business  information,  will 
be  made  available  in  the  Office  of  the 
Secretary  of  the  Commission  for 
inspection  by  interested  parties.  To  be 
assured  of  consideration  by  the 
Commission,  written  statements  relating 
to  the  Commission's  report  should  be 
submitted  to  the  Commission  at  the 
earliest  practical  date  and  should  be 
received  no  later  than  the  close  of 
business  on  August  1,  1995.  All 
submissions  should  be  addressed  to  the 
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Secretary.  United  States  International 
Trade  Commission.  500  E  Street  SW, 
Washington.  DC  20436. 

Persons  with  mobility  impairments 
who  will  need  s()ecial  assistance  in 
gaining  access  to  the  Commission 
should  contact  the  Office  of  the 
Secretary  at  202-205-2000. 

Issued:  June  21.  1995. 

By  order  of  the  Conunission. 
Donna  R.  Koehnke, 
Secretary. 
(FR  Doc.  95-1 56«6  Filed  6-2&-95;  8:45  am) 

BH.UNO  COOe  7ttl»-02-P 


DEPARTMENT  OF  JUSTICE 
information  Coiiactions  Under  Review 

The  Office  of  Management  and  Budget 
(OMB)  has  been  sent  the  following 
collection(s)  of  information  proposals 
for  review  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  USC 
Chapter  35)  and  the  Paperwork 
Reduction  Reauthorization  Act  since  the 
last  list  was  published.  Entries  are 
grouped  into  submission  categories, 
with  each  entry  containing  the 
following  information: 

(1)  The  title  of  the  form/collection; 

(2)  The  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection. 

(3)  Who  will  be  asked  or  required  to 
respond,  as  well  as  a  brief  abstract; 

(4)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond; 

(5)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection;  and, 

(6)  An  indication  as  to  whether 
Section  3504(h)  of  Public  Law  96-511 
applies. 

Comments  and/ or  suggestions 
regarding  the  item{s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
OMB  reviewer.  Mr.  Jeff  Hill  on  (202) 
395-7340  and  to  the  Department  of 
Justice's  Clearance  Officer,  Mr.  Robert  B. 
Briggs.  on  (202)  514-^319.  If  you 
anticipate  commenting  on  a  form/ 
collection,  but  find  that  time  to  prepare 
such  comments  will  prevent  you  from 
prompt  submission,  you  should  notify 
the  OMB  reviewer  and  the  Department 
of  Justice  Clearance  Officer  of  your 
intent  as  soon  as  possible.  Written 
comments  regarding  the  burden 
estimate  or  any  other  aspect  of  the 
collection  may  be  submitted  to  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 


Washington,  DC  20503,  and  to  Mr. 
Robert  B.  Briggs,  Department  of  Justice 
Clearance  Officer,  Systems  Policy  StafC 
Information  Resources  Management/ 
Justice  Management  Division  Suite  850, 
WCTR.  Washington.  DC  20530. 

Extension  of  a  Currently  Approved 
Collection 

(1)  Application  of  Tempdtary 
Protected  Status. 

(2)  FORM  I-«21.  Immigration  and 
Naturalization  Service,  United  States 
Department  of  Justice. 

(3)  Primary:  Individuals  and 
households.  Others:  None.  The 
information  provided  will  be  used  by 
the  Immigration  and  Naturalization 
Service  to  determine  whether  an 
applicant  for  Temporary  Protected 
Status  meets  the  eligibility 
requirements. 

(4)  10,000  annual  respondents  at  .5 
hours  per  response. 

(5)  5,000  annual  burden  hours. 

(6)  Not  applicable  under  Section 
3504(h)  of  Public  Law  96-511. 

Public  comment  on  this  item  is 
encouraged. 

Dated:  June  21, 1995. 
Robert  B.  Briggs. 

Department  Qearance  Officer,  United  States 
Departmeat  of  Justice. 
|FR  Doc.  95-15646  Filed  6-26-95;  8:45  ami 
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information  Coliectiona  Under  Review 

The  Office  of  Management  and  Budget 
(OMB)  has  been  sent  the  following 
collections(s)  of  information  proposals 
for  review  imder  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35)  and  the  Paperwork 
Reduction  Reauthorization  Act  since  the 
last  list  was  published.  Entries  are 
grouped  into  submission  categories, 
with  each  entry  containing  the 
following  information: 

(1)  The  title  of  the  form/collection; 

(2)  The  agency  form  number,  if  any. 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection. 

(3)  Who  will  be  asked  or  required  to 
respond,  as  well  as  a  brief  abstract; 

(4)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond; 

(5)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection;  and. 

(6)  An  indication  as  to  whether 
Section  3504(h)  of  Public  Law  96-511 
applies. 

Comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 


estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
OMB  reviewer,  Mr.  Jeff  Hill  on  (202) 
395-7340  and  to  the  Department  of 
Justice's  Clearance  Officer,  Mr.  Robert  B. 
Briggs.  on  (202)  514-4319.  If  you 
anticipate  commenting  on  a  form/ 
collection,  but  find  that  time  to  prepare 
such  comments  will  prevent  you  from 
prompt  submission,  you  should  notify 
the  OMB  reviewer  and  the  Department 
of  Justice  Clearance  Officer  of  your 
intent  as  soon  as  possible.  Written 
comments  regarding  the  burden 
estimate  or  any  other  aspect  of  the 
collection  may  be  submitted  to  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503,  and  to  Mr. 
Robert  B.  Briggs,  Department  of  Justice 
Clearance  officer.  Systems  Policy  Staff/ 
Information  Resources  Management/ 
Justice  Management  Division  Suite  850, 
WCTR.  Washington.  DC  20530. 

Extension  of  a  Currently  Approved 
Collection 

(1)  Application  of  Temporary 
Replacement  Card. 

(2)  FORM  1-695.  Immigration  and 
Naturalization  Service.  United  States 
Department  of  Justice. 

(3)  Primary:  Individuals  and 
households.  Others:  None.  The 
information  collected  by  this 
application  will  be  used  by  the 
Iinmigration  and  Naturalization  Service 
to  consider  application  for  replacement 
of  temporary  resident  card.  Also  used  to 
request  a  new  card  when  previously 
issued,  lost,  stolen  or  destroyed. 

(4)  100.000  annual  respondents  at 
.166  hours  per  response. 

(5)  16.600  annual  burden  hours. 

(6)  Not  applicable  under  Section 
3504(h)  of  Public  Law  96-511. 

Public  comment  on  this  item  is 
encouraged. 

Dated:  June  21,  1995. 
Robert  B.  Briggs, 

Department  Clearance  Officer,  United  States 

Department  of  Justice. 

(FR  Doc.  95-15645  Filed  6-26-95;  8:45  ami 
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Information  Collections  Under  Review 

The  Office  of  Management  and  Budget 
(OMB)  has  been  sent  the  following 
collection(s)  of  information  proposals 
for  review  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  USC 
Chapter  35)  and  the  Paperwork 
Reduction  Reauthorization  Act  since  the 
last  list  was  published.  Entries  are 
grouped  into  submission  categories, 
with  each  entry  containing  the 
following  information: 


(1)  The  title  of  the  form/collection; 

(2)  The  agency  form  number,  if  any. 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection. 

(3)  Who  will  be  asked  or  required  to 
respond,  as  well  as  a  brief  abstract; 

(4)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond; 

(5)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  and. 

(6)  An  indication  as  to  whether 
Section  3504(h)  of  PubHc  Law  96-511 
applies. 

Comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
OMB  reviewer,  Mr.  Jeff  Hill  on  (202) 
395-7340  and  to  the  Department  of 
Justice's  Clearance  Officer,  Mr.  Robert  B. 
Briggs,  on  (202)  514-4319.  If  you 
anticipate  commenting  on  a  form/ 
collection,  but  find  that  time  to  prepare 
such  comments  will  prevent  you  from 
prompt  submission,  you  should  notify 
the  OMB  reviewer  and  the  Department 
of  Justice  Clearance  Office  of  your  intent 
as  soon  as  possible.  Written  comments 
regarding  the  burden  estimate  or  any 
other  aspect  of  the  collection  may  be 
submitted  to  Office  of  Information  and 
Regulatory  Affairs.  Office  of 
Management  and  Budget.  Washington. 
DC  20503,  and  to  Mr.  Robert  B.  Briggs, 
Department  of  Justice  Clearance  Officer, 
Systems  Policy  Staff/Information 
Resources  Management/Justice 
Management  Division  Suite  850,  WCTR, 
Washington,  DC  20530. 

Extension  of  a  Currently  Approved 
Collection 

(1)  Application  for  Waiver  of  Grounds 
of  Excludability. 

(2)  FORM  1-690.  Immigration  and 
Naturalization  Service,  United  States 
Department  of  Justice. 

(3)  Primary:  Individuals  and 
households.  Others:  None.  The 
information  furnished  on  the 
application  will  be  used  by  the 
Immigration  and  Naturalization  Service 
in  considering  eligibility  for  legalization 
under  Section  210  and  245A  of  the 
Immigration  and  Naturalization  Act. 
during  the  processing  of  both  the 
application  for  temporary  resident 
status  and  the  application  for  permanent 
resident  status. 

(4)  52.800  annual  respondents  at  .250 
hours  per  response. 

(5)  13.000  annual  burden  hours. 

(6)  Not  applicable  under  Section 
3504(h)  of  Public  Law  96-511. 


Public  comment  on  this  item  is 
encouraged. 

Dated:  June  21,  1995. 
Robert  B.  Briggs, 

Department  Clearance  Officer,  United  States 
Department  of  Justices 

IFR  Doc.  95-15651  Filed  6-26-95;  8:45  am) 
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Information  Collections  Under  Review 

The  Office  of  Management  and  Budget 
(OMB)  has  been  sent  the  following 
collection(s)  of  information  proposals 
for  review  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  USC 
Chapter  35)  and  the  Paperwork 
Reduction  Reauthorization  Act  since  the 
last  list  was  published.  Entries  are 
grouped  into  submission  categories, 
with  each  entry  containing  the 
following  information: 

(1)  The  title  of  the  form/collection; 

(2)  The  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection. 

(3)  Who  will  be  asked  or  required  to 
respond,  as  well  as  a  brief  abstract; 

(4)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond; 

(5)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  thee 
collection;  and, 

(6)  An  indication  as  to  whether 
Section  3504(h)  of  Public  Law  96-511 
applies. 

Comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
OMB  reviewer.  Mr.  Jeff  Hill  on  (202) 
395-7340  and  to  the  Department  of 
Justice's  Clearance  Officer.  Mr.  Robert  B. 
Briggs.  on  (202)  514-4319.  If  you 
anticipate  commenting  on  a  form/ 
collection,  but  find  that  time  to  prepare 
such  comments  will  prevent  you  from 
prompt  submission,  you  should  notify 
the  OMB  reviewer  and  the  Department 
of  Justice  Clearance  Officer  of  your 
intent  as  soon  as  possible.  Written 
comments  regarding  the  burden 
estimate  or  any  other  as|>ect  of  the 
collection  may  be  submitted  to  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget. 
Washington.  DC  20503,  and  to  Mr. 
Robert  B.  Briggs,  Department  of  Justice 
Clearance  Officer.  Systems  Policy  Staff/ 
Information  Resources  Management/ 
Justice  Management  Division  Suite  850, 
WCTR.  Washington.  DC  20530. 
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Extension  of  a  Currently  Approved 
Collection 

(1)  Certificate  of  Eligibility  for 
Nonimmigrant  Student  (F-1)  Status— 
For  Academic  and  Language  Students. 

(2)  FORM  I-20AB/ID.  Immigration 
and  Naturalization  Service,  United 
States  Department  of  Justice. 

(3)  Primary:  Individuals  and 
households.  Others:  None.  This  Form 
will  be  used  to  collect  information  from 
nonimmigrant  students  attending 
schools  in  the  United  States  in  order 
that  the  Immigration  and  Naturalization 
Service  can  monitor  the  students' 
immigration  status  and  ensure  that  the 
students  do  not  violate  the  condition 
imp>osed  by  their  nonimmigrant  status 
while  attending  school. 

(4)  210,000  annual  respondents  at  .50 
hours  per  response. 

(5)  105,000  annual  burden  hours. 

(6)  Not  applicable  luider  Section 
3504(h)  of  Public  Law  96-511. 

Public  conunent  on  this  item  is 
encouraged. 

Dated:  June  21. 1995. 
Robert  B.  Briggs, 

Department  Cleamnce  Officer,  United  States 
Department  of  Justice. 
|FR  Doc.  95-15650  Filed  6-26-95;  8:45  am) 

HLUNO  COM  4410-01-M 


Information  Collections  Under  Review 

The  Office  of  Management  and  Budget 
(OMB)  has  been  sent  the  following 
collection(s)  of  information  proposals 
for  review  under  the  provisions  of  the 
Paf)erwork  Reduction  Act  (44  U.S.C. 
Chapter  35)  and  the  Paperwork 
Reduction  Reauthorization  Act  since  the 
last  list  was  published.  Entries  are 
grouped  into  submission  categories, 
with  each  entry  containing  the 
following  information: 

(1)  The  title  of  the  form/ collection; 

(2)  The  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection. 

(3)  Who  will  be  asked  or  required  to 
respond,  as  well  as  a  brief  abstract; 

(4)  An  estimate  of  the  total  number  of 
respondents  and  the  amoimt  of  time 
estimated  for  an  average  respondent  to 
respond; 

(5)  An  estimate  of  the  total  pubUc 
burden  (in  hours)  associated  with  the 
collection;  and, 

(6)  An  indication  as  to  whether 
Section  3504(h)  of  Public  Law  96-511 
applies. 

Comments  and/ or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 


OMB  reviewer,  Mr.  Jeff  Hill  on  (202) 
395-7340  and  to  the  Department  of 
Justice's  Clearance  Officer.  Mr.  Robert  B. 
Briggs.  on  (202)  514-4319.  If  you 
anticipate  commenting  on  a  form/ 
collection,  but  find  that  time  to  prepare 
such  comments  will  prevent  you  from 
prompt  submission,  you  should  notify 
the  OMB  reviewer  and  the  Department 
of  Justice  Clearance  Officer  of  your 
intent  as  soon  as  possible.  Written 
comments  regarding  the  burden 
estimate  or  any  other  asp)ect  of  the 
collection  may  be  submitted  to  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget. 
Washington.  DC  20503,  and  to  Mr. 
Robert  B.  Briggs.  Department  of  Justice 
Clearance  Officer.  Systems  Policy  Staff/ 
Information  Resources  Management/ 
Justice  Management  Division  Suite  850, 
WCTR.  Washington,  DC  20530. 

Extension  of  a  Currently  Approved 
Collection 

(1)  Medical  Examination  of  Aliens 
Seeking  Adjustment  of  Status. 

(2)  FORM  1-693.  Immigration  and 
Naturalization  Service,  United  States 
Department  of  Justice. 

(3)  Primary:  Individuals  and 
households.  Others:  None.  The 
information  contained  on  this  form/ 
application  will  be  used  by  the 
Immigration  and  Naturalization  Service 
in  considering  eligibility  for  adjustment 
of  status  imder  section  219,  245.  and 
245  A  of  the  Immigration  and 
Naturalization  Act. 

(4)  800.000  annual  respondents  at 
1.50  hours  per  response. 

(5)  1,200,000  annual  burden  hours. 

(6)  Not  applicable  under  Section 
3504(h)  of  Public  Law  96-511. 

Pubhc  comment  on  this  item  is 
encouraged. 

Dated:  June  21. 1995. 
Robert  B.  Briggs, 

Department  Clearance  Officer.  United  States 
Department  of  Justice. 
[FR  Doc.  95-15652  Filed  6-26-95;  8:45  am] 

aiLUNO  COOC  441»-10-M 


Information  Collections  Under  Review 

The  Office  of  Management  and  Budget 
(OMB)  has  been  sent  the  following 
collection(s)  of  information  proposals 
for  review  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  USC 
Chapter  35)  and  the  Paperwork 
Reduction  Reauthorization  Act  since  the 
last  list  was  published.  Entries  are 
group>ed  into  submission  categories, 
with  each  entry  containing  the 
following  information: 

(1)  The  title  of  the  form/ collection; 


(2)  The  agency  form  number,  if  any. 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection. 

(3)  Who  will  be  asked  or  required  to 
respond,  as  well  as  a  brief  abstract; 

(4)  An  estimate  of  the  total  number  of 
respondents  and  the  amoxmt  of  time 
estimated  for  an  average  respondent  to 
respond; 

(5)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection;  and. 

(6)  An  indication  as  to  whether 
Section  3504(h)  of  Public  Law  96-511 
applies. 

Comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
OMB  reviewer.  Mr.  Jeff  Hill  on  (202) 
395-7340  and  to  the  Department  of 
Justice's  Clearance  Officer.  Mr.  Robert  B. 
Briggs.  on  (202)  514-4319.  If  you 
anticipate  commenting  on  a  form/ 
collection,  but  find  that  time  to  prepare 
such  comments  will  prevent  you  from 
prompt  submission,  you  should  notify 
the  OMB  reviewer  and  the  Department 
of  Justice  Clearance  Officer  of  your 
intent  as  soon  as  possible.  Written 
comments  regarding  the  burden 
estimate  or  any  other  aspect  of  the 
collection  may  be  submitted  to  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget. 
Washington,  DC  20503.  and  to  Mr. 
Robert  B.  Briggs.  Department  of  Justice 
Clearance  Officer.  Systems  Policy  Staff/ 
Information  Resources  Management/ 
Justice  Management  Division  Suite  850, 
WCTR,  Washington.  DC  20530. 

Extension  of  a  Currently  Approved 
Collection 

(1)  Freedom  of  Information/Privacy 
Act  Request. 

(2)  FORM  G-639.  Immigration  and 
Naturalization  Service.  United  States 
Department  of  Justice. 

(3)  Primary:  Individuals  and 
households.  Others:  None.  This  form  is 
provided  as  a  convenient  means  for 
persons  to  provide  data  necessary  for 
identification  of  a  particular  record 
desired  under  the  Freedom  of 
Information/Privacy  Act. 

(4)  25.000  annual  respondents  at  .25 
hours  per  response. 

(5)  6.250  annual  burden  houn. 

(6)  Not  applicable  imder  Section 
3504(h)  of  Public  Law  96-511. 

Public  comment  on  this  item  is 
encouraged. 
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Dated:  June  21. 1995. 
Robert  B.  Briggs, 

Department  Clearance  Officer,  United  States 

Department  of  Justice. 

|FR  Doc.  95-15649  Filed  6-2&-95;  8:45  am) 

BtLUNG  CODE  4410-01-M 

Information  Collections  Under  Review 

The  Office  of  Management  and  Budget 
(OMB)  has  been  sent  the  following 
collection(s)  of  information  proposals 
for  review  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  USC 
Chapter  35)  and  the  Paperwork 
Reduction  Reauthorization  Act  since  the 
last  list  was  published.  Entries  are 
grouped  into  submission  categories, 
with  each  entry  containing  the 
following  information: 

(1)  The  title  of  the  form/collection; 

(2)  The  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
Dei>artment  sponsoring  the  collection; 

(3)  Who  will  be  asked  or  required  to 
respond,  as  well  as  a  brief  abstract; 

(4)  An  estimate  of  the  total  number  of 
respondents  and  the  amoimt  of  time 
estimated  for  an  average  respondent  to 
respond; 

(5)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection;  and. 

(6)  An  indication  as  to  whether 
Section  3504(h)  of  Public  Law  96-511 
applies. 

Comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
OMB  reviewer.  Mr.  Jeff  Hill  on  (202) 
395-7340  and  to  the  Department  of 
Justice's  Clearance  Officer.  Mr.  Robert  B. 
Briggs.  on  (202)  514-4319.  If  you 
anticipate  commenting  on  a  form/ 
collection,  but  find  that  time  to  prepare 
such  comments  will  prevent  you  from 
prompt  submission,  you  should  notify 
the  OMB  reviewer  and  the  Department 
of  Justice  Clearance  Officer  of  your 
intent  as  soon  as  possible.  W.itten 
comments  regarding  the  burden 
estimate  or  any  other  aspect  of  the 
collection  may  be  submitted  to  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget, 
Washington.  DC  20503.  and  to  Mr. 
Robert  B.  Briggs,  Department  of  Justice 
Clearance  Officer,  Systems  Policy  Staff/ 
Information  Resources  Management/ 
Justice  Management  Division  Suite  850. 
WCTR,  Washington.  DC  20530. 

Extension  of  a  Currently  Approved 
Collection 

(1)  Waiver  of  Rights.  Privileges. 
Exemptions  and  Immunities. 


(2)  FORM  1-508.  Immigration  and 
Naturalization  Service.  United  States 
Department  of  Justice. 

(3)  Primary:  Individuals  and 
households.  Others:  None.  The 
information  furnished  will  be  used  by 
the  Immigration  and  Naturalization 
Service  to  determine  the  eligibility  of  an 
alien  applicant  to  retain  the  status  of  an 
alien  lawfully  admitted  to  the  United 
States  for  permanent  residence. 

(4)  1.800  annual  respondents  at  .083 
hours  per  response. 

(5)  150  annual  burden  hours. 

(6)  Not  applicable  under  Section 
3504(h)  of  Public  Law  96-511. 

Public  comment  on  this  item  is 
encouraged. 

Dated:  June  21,  1995. 
Robert  B.  Briggs, 

Department  Clearance  Officer,  United  States 
Department  of  Justice. 
[FR  Doc.  95-15648  Filed  6-26-95;  8:45  am] 

HLUNG  CODE  4410-01-M 


Information  Collections  Under  Review 

The  Office  of  Management  and  Budget 
(OMB)  has  been  sent  the  following 
collection(s)  of  information  proposals 
for  review  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  USC 
Chapter  35)  and  the  Paperwork 
Reduction  Reauthorization  Act  since  the 
last  list  was  published.  Entries  are 
grouped  into  submission  categories, 
with  each  entry  containing  the 
following  information: 

(1)  The  title  of  the  form/collection; 

(2)  The  agency  form  number,  if  any. 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection; 

(3)  Who  will  be  asked  or  required  to 
respond,  as  well  as  a  brief  abstract; 

(4)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond; 

(5)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection;  and, 

(6)  An  indication  as  to  whether 
Section  3504(h)  of  Public  Law  96-511 
applies. 

Comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
OMB  reviewer.  Mr.  Jeff  Hill  on  (202) 
395-7340  and  to  the  Department  of 
Justice's  Clearance  Officer,  Mr.  Robert  B. 
Briggs.  on  (202)  514-4319.  If  you 
anticipate  commenting  on  a  form/ 
collection,  but  find  that  time  to  prepare 
such  comments  will  prevent  you  from 
prompt  submission,  you  should  notify 
the  OMB  reviewer  and  the  Department 


of  Justice  Clearance  Officer  of  your 
intent  as  soon  as  possible.  Written 
comments  regarding  the  burden 
estimate  or  any  other  aspect  of  the 
collection  may  be  submitted  to  Office  of 
Information  and  Regulator)'  Affairs, 
Office  of  Management  and  Budget. 
Washington,  DC  20503,  and  to  Mr. 
Robert  B.  Briggs,  Department  of  Justice 
Clearance  Officer,  Systems  Policy  Staff/ 
Information  Resources  Management/ 
Justice  Management  Division  Suite  850, 
WCTR,  Washington.  DC  20530. 

Extension  of  a  Currently  Approved 
Collection 

(1)  Notice  of  Naturalization  Oath 
Ceremony. 

(2)  FORM  N-445.  Immigration  and 
Naturalization  Service.  United  States 
Department  of  Justice. 

(3)  Primary:  Individuals  and 
households.  Others:  None.  The 
information  furnished  on  the 
application  refers  only  to  what  may 
have  happened  to  the  applicant  after  the 
preliminary  interview  and  prior  to  the 
taking  of  the  oath.  Several  months  may 
elapse  within  those  two  events;  the 
purpose  for  requesting  the  information 
is  to  enable  the  Immigration  and 
Naturalization  examiner  to  make  and 
render  an  appropriate  decision  on  the 
application. 

(4)  380,000  annual  respondents  at 
.083  hours  per  response. 

(5)  31,540  annual  burden  hours. 

(6)  Not  applicable  under  Section 
3504(h)  of  Public  Law  96-511. 

Public  comment  on  this  item  is 
encouraged. 

Dated:  June  21. 1995. 
Robert  B.  Briggs, 

Department  Clearance  Officer,  United  States 
Department  of  Justice. 
|FR  Doc.  95-15647  Filed  6-26-95:  8:45  am] 

BILUNG  CODE  4410-10-M 


Antitrust  Division 

Notice  Pursuant  to  ttie  National 
Cooperative  Research  and  Production 
Act  of  1993 — ATP  Collaboration  Team 

Notice  is  hereby  given  that,  on  April 
17. 1995,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993.  15  U.S.C.  4301 
et  seq.  ("the  Act"),  the  ATP 
Collaboration  Team  ("Team")  has  filed 
written  notifications  simultaneously 
with  the  Attorney  General  and  the 
Federal  Trade  Commission  disclosing 
(1)  the  identities  of  the  parties  and  (2) 
the  nature  and  objectives  of  the  venture. 
The  notifications  were  filed  for  the 
purpose  of  involving  the  Act's 
provisions  limiting  the  recovery  of 
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antitrust  plaintiffs(to  actual  damages 
under  specified  circumstances.  Pursuant 
to  Section  6(b)  of  the  Act,  the  identities 
of  the  parties  to  the  Joint  Venture  are: 
Texas  Instruments  Incorporated,  Dallas. 
TX;  and  PlasmaQuest.  Inc..  Richardson, 

TX. 

The  objective  of  the  Team  is  to  engage 
in  cooperative  research  in  the  use  of 
thin  film  technology  for  piezoelectric 
resonators  and  filters. 
Constance  K.  Robinso^. 
Director  of  Operations,  Antitrust  Division. 
|FR  Doc.  95-15597  Filed  fr-26-95:  8:45  ami 

BIUJNO  CCOC  4410-01-41 


Notice  Pursuant  to  National 
Cooperative  Research  and  Production 
Act  of  1993 — Automotive  Collision 
Avoidance  Systems  Consortium 

Notice  is  hereby  given  that,  on  April 
21. 1995,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993. 15  U.S.C.  4301 
et  seq.  ("the  Act").  Automotive 
Collision  Avoidance  Systems  ' 
Consortium  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  and  (2)  the  nature  and 
objectives  of  the  venture.  The 
notifications  were  filed  for  the  purpose 
of  invoking  the  Act's  provisions  limiting 
the  recovery  of  antitrust  plaintiffs  to 
actual  damages  under  specified 
circumstances.  Pursuant  to  Section  6(b) 
of  the  Act.  the  identities  of  the  parties 
are  Delco  Electronics  Corporation. 
Kokomo,  IN;  General  Motors 
Corporation.  Detroit,  MI;  Hughes 
Electronics  Corporation,  Los  Angeles, 
CA;  Environmental  Institute  of 
Michigan  (ERIM).  Ann  Arbor.  MI; 
Systems  Technology,  Inc.  (STl), 
Hawthorne,  CA;  University  of 
California — Davis,  Davis,  CA.  The 
general  area  of  planned  activity  is  to 
develop  vehicle  technology  involving 
sensors  and  electronics  for  application 
in  collision  avoidance. 
Constance  K.  Robinson, 
Director  of  Operations.  Antitrust  Division. 
IFR  Doc.  95-15598  Filed  6-26-95;  8:45  ami 

BILLING  CODE  441&-01-M 


Information  Infrastructure  Testbed 
( "NIIT")  has  filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  changes  in 
membership.  The  notifications  were 
filed  for  the  purpose  of  extending  the 
Act's  provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances.  Pursuant 
to  Section  6(b)  of  the  Act.  the  identities 
of  the  additional  members  of  NUT  are: 
3M  Company,  Austin,  TX;  American 
Medical  Outcomes  Repository. 
Torrance,  CA;  Caterpillar,  Inc.,  East 
Peoria,  IL;  Denver  Health  &  Hospitals/ 
Denver  General  Hospital,  Denver,  CO; 
Institute  for  Defense  Analyses, 
Alexandria,  VA;  Lancet  Online 
Corporation,  Cambridge.  MA;  the  Lewis 
Group.  Woodinville.  WA;  Mid-continent 
Regional  Educational  Laboratory. 
Englewood.  CO;  NASA  Commercial 
Remote  Sensing  Program,  Stennis  Space 
Center,  MS;  Network  &  Systems 
Consulting.  Hermosa  Beach.  CA;  and 
Pacific  Northwest  Laboratory.  Richland. 

WA. 

No  other  changes  have  been  made  in 
the  membership,  nature  and  objectives 
of  the  consortium.  Membership  in  NIIT 
remains  open,  and  the  consortium 
intends  to  file  additional  written 
notifications  disclosing  all  changes  in 
membership.  

On  December  7, 1993,  NET  filed  its 
original  notification  pursuant  to  Section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  May  18,  1994  (59  FR  25960). 

The  last  notification  was  filed  with 
the  Department  on  August  9,  1994.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  March  23, 1995  (60  FR  15306). 
Constance  K.  Robinson, 
Director  of  Operations.  Antitrust  Division. 
IFR  Doc.  95-15601  Filed  6-26-95;  8:45  am) 

BILLING  COOE  4410-01-M 


Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993 — National  Information 
Infrastructure  Testbed 

Notice  is  hereby  given  that,  on 
January  3. 1995.  pursuant  to  Section  6(a) 
of  the  National  Cooperative  Research 
and  Production  Act  of  1993. 15  U.S.C. 
4301  et  seq.  ("the  Act"),  the  National 


Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993 — CommerceNet 
Consortium 

Notice  is  hereby  given  that,  on  April 
25. 1995.  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993. 15  U.S.C.  4301 
et  seq.  ("the  Act"),  CommerceNet 
Consortium,  (the  "Consortium")  has 
filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  certain  changes 
in  its  membership.  CommerceNet 
Consortium  has  had  a  name  change.  It 


was  formerly  known  as  Smart  Valley 
CommerceNet  Consortium.  Inc.  The 
notifications  were  filed  for  the  purpose 
of  extending  the  Act's  provisions 
limiting  the  recovery  of  antitrust 
plaintiffs  to  actual  damages  under 
specified  circumstances.  Specifically, 
the  identities  of  the  additional  members 
at  the  sponsor  level  are:  Allan-Bradley 
Company.  Inc..  Albuquerque,  NM; 
Electronic  Data  Systems,  Piano,  TX; 
Netscape  Communications  Corporation, 
Mountain  View,  CA;  Nynex 
Corporation,  Middleton.  MA;  Oracle 
Corporation,  Redwood  Shores,  CA; 
Pitney  Bowes,  Shelton,  CT;  and 
Verifone  Inc.,  Redwood  City,  CA. 

The  following  organizations  have 
joined  the  Consortium  as  associate 
members:  Financial  Services 
Technology  Consortium.  New  York.  NY; 
Frontier  Technologies  Corporation. 
Mequon.  WI;  First  Data  Corp..  Palo  Alto. 
CA;  I/Pro.  Palo  Alto.  CA;  Los  Alamos 
National  Laboratory.  Los  Alamos.  NM; 
National  Automated  Clearinghouse 
Assoc..  Hemdon.  VA;  Network 
Computing  Devices,  Mountain  View. 
CA;  Nihongo  Yellow  Pages.  Inc.  (ISM 
Services)  San  Jose.  CA;  Premier 
Industries,  Chicago,  IL;  Union  Bank, 
Monterey  Park.  CA;  and  Waltrip  & 
Associates.  Sacramento.  CA.  The 
following  organizations  have  joined  as 
international  associate  members:  CSIR 
Information  Services.  Pretoria.  SOUTH 
AFRICA;  Japan  Research  Institute.  Ltd. 
Tokyo.  JAPAN;  Kansai  Institute  of 
Information  Systems.  Osaka,  JAPAN; 
Nippon  Telephone  &  Telegraph 
Corporation,  Tokyo,  JAPAN;  NEC 
Corporation,  Tokyo,  JAPAN;  and 
Ohvetti  Telemedia  S.P.A.,  Iveria  (TO), 
ITALY.  The  following  organizations 
were  formerly  sponsors  but  are  now 
associates:  American  Express  Company, 
Phoenix,  AZ;  Bellcore,  Morristown,  NJ; 
Dun  &  Bradstreet,  Westport.  CT;  and 
The  Santa  Cruz  Operation,  Inc..  Santa 
Cruz.  CA. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activities  of  the  Consortium. 
Membership  remains  open,  and  the 
Consortium  intends  to  file  additional 
written  notifications  disclosing  all 
changes  in  membership. 

On  June  13. 1994  the  Consortium  filed 
its  original  notification  pursuant  to 
Section  6(a)  of  the  Act.  The  Department 
of  Justice  published  a  notice  in  the 
Federal  Register  pursuant  to  Section 
6(b)  of  the  Act  on  August  31. 1994  (59 
FR  45012). 

The  last  notification  was  filed  with 
the  Department  on  January  18. 1995.  A 
notice  was  published  in  the  Federal 
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Register  pursuemt  to  section  6(b)  of  the 
Act  on  March  20,  1995  (60  FR  14780). 
Constance  K.  Robinson, 
Director  of  Operations,  Antitrust  Division. 
IFR  Doc.  95-15599  Filed  &-26-95;  8:45  am) 

BILUNO  COOE  4410-OV-M 


Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993 — Instream  Corporation/ 
Axint  Technologies  Corporation  Joint 
Venture 

Notice  is  hereby  given  that,  on 
February  22,  1995,  pursuant  to  Section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  4301  et  seq.  ("the  Act"),  the 
Instream  Corporation/ Axint 
Technologies  Corporation  Joint  Ventiue 
has  filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  and  (2)  the  nature  and 
objectives  of  the  venture.  The 
notifications  were  filed  for  the  purpose 
of  invoking  the  Act's  provisions  limiting 
the  recovery  of  antitrust  plaintiffs  to 
actual  damages  under  specified 
circumstances.  Pursuant  to  Section  6(b) 
of  the  Act,  the  identities  of  the  parties 
are;  InStream  Corporation,  Wobum, 
MA;  and  Axint  Technologies 
Corporation,  Aubumdale,  MA. 

Tne  purpose  of  this  venture  is  to 
develop,  demonstrate,  and  produce  an 
advanced  technology  product  which 
converts  pap)er-based  commerce  within 
the  healthcare  industry  to  an  easy  to 
use,  low  cost,  accessible  electronic  ., 
format. 

Constance  K.  Robinson, 
Director  of  Operations,  AnUtrust  Division. 
IFR  Doc.  95-15600  Filed  6-26-95;  8:45  am) 
BILLMO  COOE  4410-01-M 


NoUpe  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993 — Petrotechnical  Open 
Software  Corporation 

Notice  is  hereby  given  that,  on  April 
19,  1995,  pursuant  to  section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993,  15  U.S.C.  4301, 
et  seq.  ("the  Act"),  Petrotechnical  Open 
Software  Corporation  ("POSC")  has 
filed  written  notifications 
simultaneously  writh  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership.  The  notifications  were 
filed  for  the  purpose  of  extending  the 
Act's  provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances. 


Specifically,  the  following  additional 
parties  have  become  new,  non-voting 
members  of  POSC:  Mincom,  Inc., 
Houston,  TX;  Informix  Software,  Inc., 
Irving,  TX;  University  of  Petroleum, 
Beijing,  PEOPLES  REPUBUC  OF 
CHINA;  U.S.  Department  of  Interior, 
Bureau  of  Indian  Affairs,  Golden,  CO; 
Paras,  Isle  of  Wight,  U.K.;  Tobin  Data 
Graphics,  Denver,  CO;  Quinary.  S.p.A.. 
Milan.  ITALY;  Empress  Software.  Inc.. 
Markham,  Ontario,  CANADA; 
CADDETC  Operated  By  University  of 
Leeds  Innovations  Ltd.  Headingly. 
Leeds,  U.K.;  Los  Alamos  National 
Laboratory,  Los  alamos,  NM;  Steria, 
Velizy,  FRANCE;  Nanjing  University, 
Nanjing,  PEOPLES  REPUBUC  OF 
CHINA;  Global  Software  Corporation, 
Beijing,  PEOPLES  REPUBUC  OF 
CHINA. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  POSC. 

On  January  14, 1991.  POSC  filed  its 
original  notification  pursuant  to  Section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  February  7. 1991.  (56  FR  5021). 

The  last  notincation  was  filed  with 
the  Department  on  January  17. 1995.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  March  23. 1995.  (60  FR  15305). 
Constance  K.  Robinson, 
Director  of  Operations,  Antitrust  Division. 
IFR  Doc.  95-15602  Filed  6-26-95;  8:45  am) 

BILLING  COOE  4410-«1-M 


Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  199^— Short  Wavelength  Optical 
Storage  Consortium 

Notice  is  hereby  given  that,  on  April 
18.  1995,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993,  15  U.S.C.  4301 
et  seq.  ("the  Act"),  the  Short 
Wavelength  Optical  Storage  Consortium 
(the  "Consortfiim")  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  and  (2)  the  nature  and 
objectives  of  the  venture.  The 
notifications  were  filed  for  the  purpose 
of  invoking  the  Act's  provisions  limiting 
the  recovery  of  antitrust  plaintiffs  to 
actual  damages  under  specified 
circumstances.  Pursuant  to  Section  6(b) 
of  the  Act,  the  identities  of  the  parties 
to  the  Joint  Venture  are:  Minnesota 
Mining  and  Manufacturing  Company, 
St.  Paul,  MN;  International  Business 
Machines  Corporation,  San  Jose,  CA; 
Philips  Electronics  N.V.,  Eindhoven, 


THE  NETHERLANDS;  and  Philips 
Electronics  North  American 
Corporation,  Briarchff  Manor,  NY. 
The  objective  of  the  venture  is  to 
perform  a  research  program  with  the 
goal  of  development  of  advanced  optical 
recording  technologies  achieving  areal 
densities  of  8  Gbit/in2  using  Blue/Green 
Laser  Diodes  by  the  year  2000. 
Constance  K.  Robinson, 
Director  of  Operations,  Antitrust  Division. 
'  IFR  Doc.  95-15603  Filed  6-26-95;  8:45  am] 

BILLMO  COOE  4410-01-H 


Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993 — SmartOffice  Industry 
Consortium 

Notice  is  hereby  given  that,  on  March 
31, 1995,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993,  15  U.S.C.  4301 
et  seq.  ("the  Act"),  SmartOffice  Industry 
Consortiiun  (the  "Joint  Venture")  has 
filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  (1)  The 
identities  of  the  parties  and  (2)  the 
nature  and  objectives  of  the  venture. 
The  notifications  were  filed  for  the 
purpose  of  invoking  the  Act's  provisions 
limiting  the  recovery  of  antitrust 
plaintiffs  to  actual  damages  under 
specified  circumstances.  Pursuant  to 
Section  6(b)  of  the  Act,  the  identities  of 
the  parties  to  the  Joint  Venture  are: 
Advanced  Peripherals  Technologies, 
Inc..  JAPAN;  Canon  Inc.,  JAPAN; 
Eastman  Kodak  Company,  Rochester, 
NY;  Fuji  Xerox  Co.,  Ltd.,  JAPAN;  Fujitsu 
Umited,  JAPAN;  IBM  Japan  Ltd., 
JAPAN;  Integrated  Systems,  Inc., 
Monterey  CA;  International  Business 
Machines  Corporation,  Armonk,  NY; 
Lexmark  International,  Inc.,  Lexington, 
KY;  Matsushita  Electric  Industrial  Co., 
Ltd..  JAPAN;  Minolta  Co..  Ltd..  JAPAN: 
Mita  Industrial  Co..  Ltd..  JAPAN; 
Mitsubishi  Electric  Corporation,  JAPAN; 
Miu^ta  Machinery.  Ltd..  JAPAN;  Novell, 
Inc..  Provo.  UTAH;  Ricoh  Company. 
Ltd..  JAPAN;  Sanyo  Electric  Co..  Ltd.. 
JAPAN;  Sharp  Corporation.  JAPAN;  and 
Toshiba  Corporation,  JAPAN. 

The  objectives  of  the  venture  are  to 
promote  interoperability  among  devices, 
applications  and  services,  across  paper 
management,  telephony,  and  computing 
domains;  to  support  the  goal  of 
accessing  information  through 
interconnection  of  heterogeneous 
information  appliances,  independent  of 
network  and  application  providers,  with 
a  goal  of  perpetuating  an  exchange  of 
information  anytime,  anywhere;  and  to 


33234 


Federal  Register  /  Vol.  60,  No.  123  /  Tuesday.  June  27.  1995  /  Notices 


Federal  Register  /  Vol.  60.  No.  123  /  Tuesday.  June  27,  1995  /  Notices  33235 


provide  an  open  forum  for  discussion  of 
topics  related  to  its  purpose. 
Constance  K.  Rabinsoii. 

Director  of  Operations.  Antitrust  Division. 
IFR  Doc.  95-15604  Filed  6-26-95;  8.45  ami 

HJJNG  COOC  4419-01-M 


Notice  Pursuant  to  ttie  National 
Cooperative  Research  and  Production 
Act  of  1993— T WinStar  Semiconductor 
Incorporated 

Notice  is  hereby  given  that,  on  April 
17. 1995.  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993. 15  U.S.C.  4301 
et  seq.  ("the  Act"),  TwinStar 
Semiconductor  Incorporated 
("TwinStar")  a  joint  venture,  has  filed 
written  notifications  simultaneously 
with  the  Attorney  General  and  the 
Federal  Trade  Commission  disclosing 
(1)  the  identities  of  the  parties  and  (2) 
the  nature  and  objectives  of  the  venture. 
The  notifications  were  filed  for  the 
purpose  of  invoking  the  Act's  provisions 
limiting  the  recovery  of  antitrust 
plaintifTs  to  actual  damages  under 
specified  circumstances.  Pursuant  to 
Section  6(b)  of  the  Act.  the  identities  of 
the  parties  are:  Texas  Instruments 
Incorporated.  Dallas.  TX;  Amro 
Participation  Company  N.V..  Curacao. 
NETHERLANDS  ANTILLES;  The  Bank 
of  Tokyo.  Ltd..  Tokyo,  JAPAN;  The  Dai- 
Ichi  Kangyo  Bank,  Ltd.,  Tokyo,  JAPAN; 
The  Industrial  Bank  of  Japan,  Ltd., 
Tokyo,  JAPAN;  The  Mitsubishi  Trust 
and  Banking  Corp.,  Tokyo.  JAPAN; 
Hitachi.  Ltd.,  Tokyo,  JAPAN;  Atlantic 
Equity  Corporation,  Charlotte,  NC; 
Citicorp.  New  York,  NY;  The  Fuji  Bank. 
Ltd.,  Tokyo,  JAPAN;  The  Mitsubishi 
Bank,  Ltd.,  Tokyo,  JAPAN;  The  Nippon 
Credit  Bank.  Ltd..  Tokyo.  JAPAN;  The 
Sanwa  Bank.  Ltd..  Tokyo.  JAPAN;  The 
Yasuda  Trust  and  Banking  Co..  Ltd.. 
Tokyo.  JAPAN;  and  The  Tokai  Bank. 
Ltd..  Nagoya.  JAPAN. 

The  purpose  of  this  venture  is  the 
manufacture  of  dynamic  random-access 
memory  devices  (16  megabit  and  above) 
and  other  semiconductor  products  and 
sale  of  such  devices  to  Texas 
Instruments  Incorporated  and  Hitachi. 
Ltd. 

Constance  K.  Robinson, 
Director  of  Operations.  Antitrust  Division. 

IFR  Doc.  95-15605  Filed  6-26-95:  8:45  am] 

BILUNG  COOE  4410-01-M 


Foreign  Claims  Settiement 
Commission 

Claims  Against  Alt}ania;  Notice  of 
Deadline  for  Filing  of  Claims 

AGENCY:  Foreign  Claims  Settlement 
Commission  of  the  United  States; 
Justice. 
action:  Notice. 


SUMMARY:  This  notice  announces  the 
commencement  of  the  period  for  the 
filing  of  claims  against  the  Government 
of  Albania  for  the  nationalization, 
expropriation,  confiscation,  or  other 
taking  of  property  of  United  States 
nationals  by  the  former  Albanian 
Communist  regime,  and  the  deadline  for 
filing  of  such  claims.  Awards  granted  in 
the  claims  will  be  paid  out  of  a  $2 
million  compensation  fund  received 
from  the  Government  of  Albania  luider 
the  terms  of  a  claims  settlement 
agreement  concluded  between  the 
United  States  and  Albania  on  March  10. 
1995.  effective  April  18. 1995. 
DATES:  The  deadline  for  filing  of  claims 
against  the  Government  of  Albania  vrixh 
the  Foreign  Claims  Settlement 
Commission  shall  be  October  31.  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  E.  Bradley.  Chief  Counsel, 
Foreign  Claims  Settlement  Commission 
of  the  United  States,  U.S.  Department  of 
Justice,  600  E  St.  N.W..  Room  6002, 
Washington.  DC  20579,  Tel.  (202)  616- 
6975.  FAX  (202)  616-6993. 

Notice  of  Time  for  Filing  of  Claims 

I.  Pursuant  to  section  4(b)  of  Title  I  of 
the  International  Claims  Settlement  Act 
of  1949.  as  amended  (22  U.S.C.  1623(b)), 
the  Foreign  Claims  Settlement 
Commission  hereby  gives  notice  that  the 
period  for  the  filing  of  claims  against  the 
Government  of  Albania  for  the 
nationalization,  expropriation, 
confiscation,  or  other  taking  of  property 
of  United  States  nationals  by  the  former 
Albanian  Communist  regime  will  begin 
on  the  date  of  publication  6f  this  notice 
and  will  end  on  October  31. 1995. 

Any  person  or  entity  wishing  to  file 
such  claims  must  request  and  complete 
an  official  Statement  of  Claim  form 
(Form  FCSC  1-95).  The  filing  of  a 
registration  form  in  the  Commission's 
1992  claim  survey  will  not  be  treated  as 
sufficient  to  meet  this  requirement. 

Requests  for  forms  should  be 
addressed  to:  Foreign  Claims  Settlement 
Commission  of  the  United  States.  U.S. 
Department  of  Justice.  600  E  St.  N.W., 
Room  6002,  Washington,  DC  20579. 
Forms  may  also  be  requested  by 
telephone,  at  (202)  616-6975.  or  by 
facsimile,  at  (202)  616-6993. 


Completed  forms  and  supporting 
documentation  must  be  submitted  no 
later  than  October  31.  1995.  In 
particular,  the  following  evidence  and 
information  must  be  included: 

(1)  Name  and  mailing  address  of  each 
claimant  and  of  his  or  her  attorney,  if 
any 

(2)  Evidence  of  United  States 
nationality  of  the  claimant  and  his  or 
her  predecessor(s).  as  applicable 

(a)  Individuals 

(i)  Native  bom — copy  of  birth 
certificate  or  passport 

(ii)  Naturalized — copy  of 
naturalization  certificate 

(iii)  Other  (e.g.,  by  birth  abroad  to  U.S. 
citizens  or  through  marriage  to  a  U.S. 
citizen) — copies  of  relevant  documents 
substantiating  date  of  acquiring 
citizenship 

Important  Note:  All  individuals  must  also 
provide  evidence  establishing  the  date  they 
began  residence  in  the  United  States 

(b)  Corporations 

(i)  Certified  copy  of  articles  of 
incorporation; 

(ii)  Sworn  statement  of  an  officer  of 
the  corporation  that  natural  persons 
who  are  citizens  of  the  United  States 
owned,  directly  or  indirectly,  at  least  50 
percent  of  the  outstanding  stock  or  other 
beneficial  interest  in  the  corporation  at 
the  time  the  claim  arose  and 
continuously  thereafter  until  April  18, 
1995,  the  effective  date  of  the  U.S.- 
Albania claims  settlement  agreement 

(c)  Partnerships  or  other  legal  entities 
(i)  Certified  copy  of  the  partnership 

agreement  or  articles  of  association;  and 

(ii)  Evidence,  as  described  in 
paragraphs  (a)  and  (b)  above,  of  the 
citizenship  of  those  partners  who  were 
United  States  nationals  at  the  times 
relevant  to  the  claim. 

(3)  Evidence  of  ownership  and  value 
of  property  claimed 

(a)  Documents  substantiating 
ownership  of  the  property,  such  as 
purchase  contracts,  deeds,  bills  of  sale, 
land  register  extracts.  In  the  case  of 
movable  property,  secondary  evidence 
such  as  sworn  statements  describing  the 
property  may  also  be  submitted,  as  well 
as  any  other  relevant  evidence. 
Regarding  value,  evidence  such  as 
photographs  and  drawings  may  also  be 
submitted,  as  well  as  such  other  proof 
as  evidence  of  value  of  comparable 
properties  in  the  vicinity  of  the  property 
in  question. 

(4)  Evidence  of  the  date  and 
circumstances  of  the  nationalization, 
expropriation,  confiscation  or  other 
taking  of  the  property  claimed, 
including  the  amount  of  compensation, 
if  any.  received  for  that  property 


(5)  Any  other  evidence  or  information 
in  the  possession  of  the  claimant 
relevant  to  the  facts  of  his  or  her  claim 

Additional  information  and 
supporting  evidence  may  be  required 
after  a  claim  has  been  filed. 

Approval  has  been  obtained  fit>m  the 
Office  of  Management  and  Budget  for 
the  collection  of  this  information  (OMB 
Control  No.  1105-0062). 

The  Commission  will  conduct  this 
program  and  render  decisions  thcfein  in 
accordance  with  its  regulations,  which 
are  published  in  Chapter  V  of  Title  45, 
Code  of  Federal  Regulations  (45  CFR 
parts  500-531).  In  particular,  attention 
is  directed  to  §  531.6(d)  of  those 
regulations,  which  provides  that  the 
claimant  shall  bear  the  burden  of  proof 
on  all  elements  of  his  or  her  claim.  A 
copy  of  the  regulations  is  available  from 
the  Commission  on  request. 
Deliasa  A.  Ridgway, 
Chair. 
[FR  Doc.  95-15653  Filed  6-26-95;  8:45  am] 

BILUNQ  COOE  441fr-0t-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Notice  of  Determinations  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance  and  NAFTA 
Transitional  Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974.  as  amended,  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  trade  adjustment 
assistance  for  workers  (TA-W)  issued 
during  the  period  of  June.  1995. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
worker  adjustment  assistance  to  be 
issued,  each  of  the  group  eligibility 
requirements  of  Section  222  of  the  Act 
must  be  met. 

(1)  that  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated. 

(2)  that  sales  or  production,  or  both, 
of  the  firm  or  subdivision  have 
decreased  absolutely,  and 

(3)  that  increases  of  imports  of  articles 
like  or  directly  competitive  with  articles 
produced  by  the  firm  or  appropriate 
subdivision  have  contributed 
importantly  to  the  separations,  or  threat 
thereof,  and  to  the  absolute  decline  in 
sales  or  production. 


Nagative  Determinations  for  Worker 
Adjustment  Assistance 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 
TA-W-30,924;  Astronautics  Corp  of 

America.  Plant  #2  and  Plant  #2, 

Milwaukee,  WI 
TA-W-31.081;  B&G  Equipment  Co.. 

Plumsteadville,  PA 
In  the  following  cases,  the 
investigation  revealed  that  the  criteria 
for  eligibility  have  not  been  met  for  the 
reasons  specified. 
TA-W-31,012;  Rogerson  Aircraft  Corp.. 

Port  Angeles.  WA 
Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 

TA-W-30.943:  MK  Rail.  Boise.  ID 

Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 

Affirmative  Determinations  for  Worker 
Adjustment  Assistance 

TA-W-31.020;  Boeing  of  Wichka, 
Wichita.  KS 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  May  3, 
1994. 

TA-W-31,11 7;  Dante  Fashions  Corp., 
feannette.  PS 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  May  22, 
1994. 

TA-W-31.024;  Legends  Manufacturing. 
Inc..  Throop.  PA 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  April  20, 
1994. 

TA-W-30.892:  Central  Products  Co.. 
Linden.  NJ 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  March  22, 
1994. 

TA-W-30.884:  Pine  Grove  Woolens, 
Inc..  Pine  Grove.  PA 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  March  24, 
1994. 

TA-W-3 1.086;  &  A;  Cams  Chemical  Co.. 
Peru.  IL  &  LaSalle.  IL 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  May  19, 
1994. 

TA-W-31 .062:  ABC  Manufacturing 
Corp..  Ashland.  MS 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  May  10, 
1994. 


TA-W-30.901;  Caron  International 
Rochelle.  IL 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  March  21, 
1994. 

TA-W-3 1,068:  Clinton  Swan  Clothes, 
Inc..  Carlstad.  NJ 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  April  25, 
1994. 

TA-W-30.985;  FHF  Apparel.  Miami.  FL 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  April  24, 
1994. 

TA-W-3 1, 03 l:Mahan  Western 
Industries.  Inc..  AJKJA  Miller 
Manufacturing.  El  Paso.  TX 
A  certification  was  issued  covering  all 

workers  separated  on  or  after  May  4, 

1994. 

TA-W-30.941;  Miller  Brewing  Co.. 
Fulton.  NY 
A  certification  was  issued  covering  all 

workers  separated  on  or  after  April  6, 

1994. 

TA-W-31. 026:  Hubbell-Bell.  Inc.. 
Fogelsville.  PA 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  February 
5. 1994. 

TA-W-31. 040;  Mobile  Tech.  Inc.. 
Abingdon.  VA 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  May  9, 
1994. 

TA-W-30.910;  Lakeview  Lumber 
Products  Co..  Lakeview,  OR 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  March  22, 
1994. 

TA-W-31. 127;  Norcross  Footwear,  Inc.. 
Paterson,  NJ 
A  certification  was-issued  covering  all 
workers  s^arated  on  or  after  June  6, 
1994. 

TA-W-30,915;  Circuit  Tech,  Inc.. 
Wareham.  MA 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  March  28. 
1994. 

TA-W-30,931;  Waymart  Knitting  Co.. 
Inc.,  Waymart,  PA 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  April  1, 
1994. 

TA-W-31. 095;  Titanium  Metals  Corp 
(TIMET),  Tremont  Div.,  Henderson, 
NV 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  April  7, 
1994. 

TA-W-30.911;Ferno  Washington.  Soft 
Goods  Dept/Extrication  Devices 
Wilmington,  OH 
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A  certification  was  issued  covering  all 
workers  separated  on  or  after  March  23, 

1994. 

Also,  pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (P.L.  103-182) 
concerning  transitional  adjustment 
assistance  hereinafter  called  (NAFTA- 
TAA)  and  in  accordance  with  Section 
250(a)  Subchapter  D,  Chapter  2,  Title  H. 
of  the  Trade  Act  as  amended,  the 
Department  of  Labor  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  NAFTA-TAA 
issued  during  the  month  of  June  1995, 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
NAFTA-TAA  the  following  group 
eligibility  requirements  of  Section  250 
of  the  Trade  Act  must  be  met: 

(1)  that  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  (including  workers 
in  any  agricultural  firm  or  appropriate 
subdivision  thereoO  have  become  totally 
or  partially  separated  from  employment 
and  either — 

(A)  that  sales  or  production,  or  both, 
of  such  firm  or  subdivision  have 
decreased  absolutely 

(B)  that  imports  from  Mexico  or 
Canada  of  articles  like  or  directly 
competitive  with  articles  produced  by 
such  firm  or  subdivision  have  increased. 

(C)  that  the  increase  in  imports 
contributed  importantly  to  such 
workers'  separations  or  threat  of 
separation  and  to  the  decline  in  sales  or 
production  of  such  firm  or  subdivision; 

or 

(2)  that  there  has  been  a  shift  in 
production  by  such  workers'  firm  or 
subdivision  to  Mexico  or  Canada  of 
articles  like  or  directly  competitive  with 
articles  which  are  produced  by  the  firm 
or  subdivision. 

Negative  Determinations  NAFTA-TAA 

NAFTA-TAA-00458:  The  Travelers, 

Voorhees,  NJ 
The  investigation  revealed  that 
criteria  (3)  and  (4)  were  not  met.  There 
was  no  shift  in  the  processing  of 
medical  claims  from  The  Travelers, 
Voorhees,  NJ  to  Mexico  or  Canada 
during  the  period  under  investigation.  A 
portion  of  this  work  is  being  transferred 
to  other  domestic  locations. 
NAFTA-TAA-00474;  Scout  Trucking. 

Inc.,  Spring  City.  PA 
The  investigation  revealed  that  the 
workers  of  the  subject  firm  did  not 
produce  an  article  within  the  meaning 
of  Section  250(a)  of  the  Trade  Act,  as 
amended. 
NAFTA-TAA-00456:  Noll  Printing,  Inc., 

Huntington,  IN 


The  investigation  revealed  that 
criteria  (3)  and  (4)  were  not  met.  Major 
customers  of  the  subject  firm  were 
surveyed  regarding  their  purchases  of 
printed  material.  All  respondents 
reported  that  they  did  not  import  the 
product  in  question  from  Mexico  or 
Canada. 
NAFTA-TAA-O0464:  Penn  Ventilator 

Co..  Inc..  Keyser.  WV 
The  investigation  revealed  that 
criteria  (2),  (3)  and  (4)  were  not  met. 
Management  decisions  have  been  made 
to  outsource  dampers  from  two 
domestic  companies.  A  departmental 
survey  conducted  with  the  tow 
companies  revealed  that  they  produce 
100%  of  all  dampers  domestically. 
NAFTA-TAA-00452:  Bogerson  Aircraft 

Corp..  Rogerson  Miller/ 

Aerocomposites,  Port  Angeles.  WA 
The  investigation  revealed  that 
criteria  (3)  and  (4)  were  not  met.  There 
was  no  shift  in  production  of  aircraft 
parts  from  the  Port  Angeles,  WA  plant 
to  Canada  or  Mexico  during  the  period 
under  investigation.  U.S.  imports  of 
aircraft  parts  from  Canada  and  Mexico 
declined  in  December  through 
November,  1993-1994,  compared  with 
the  same  period  one  year  earlier. 
NAFTA-TAA-W454;  Hiley  Stoker  Corp., 

Div.  ofDB  Riley  Consolidated.  Inc., 

Erie  Plant.  Erie,  PA 
The  investigation  revealed  that 
criteria  (3)  and  (4)  were  not  met.  There 
was  no  shift  in  production  from  the 
subject  plant  to  Mexico  or  Canada 
during  the  period  under  investigation, 
nor  were  boilers  and  related  equipment 
imported  to  Mexico  or  Canada  by  the 
subject  firm. 

Affirmative  Determinations  NAFTA- 
TAA 

NAFTA-TAA-O0459;  Usher  Products 
International,  Inc.,  San  Antonio,  TX 

A  certification  was  issued  covering  all 
workers  at  Usher  Products  International, 
Inc.,  San  Antonio,  TX  separated  on  or  , 
after  May  15, 1994. 
NAFTA-TAA-00478;  Rich  Products 
Corp.,  Dayton,  OH 

A  certification  was  issued  covering  all 
workers  at  Rich  Products  Corp.,  Dayton, 
OH  separated  on  or  after  May  30, 1994. 
NAFTA-TAA-00455;  Ada  Block  Co., 
Ada.  OK 

A  certification  was  issued  covering  all 
workers  at  Ada  Block  Co.,  Ada.  OK 
separated  on  or  after  May  5, 1994. 
NAFTA-TAA-00451;  FHF  Apparel 
Corp.,  Miami,  FL 

A  certification  was  issued  covering  all 
workers  at  FHF  Apparel  Corp..  Miami. 
FL  separated  on  or  after  May  4. 1994. 


NAFTA-TAA-00476:  Esselte  Pendaflex 
Corp.,  Syracuse,  NY 

A  certification  was  issued  covering  all 
workers  at  Esselte  Pendafiex  Corp., 
Syracuse.  NY  separated  on  or  after  May 
25.  1994. 

NAFTA-TAA-00460;  Blind  Design.  Inc., 
Tempe.  AR 

A  certification  was  issued  covering  all 
workers  at  Blind  Design.  Inc.,  Tempe, 
AR  separated  on  or  after  May  15. 1994. 

NAFTA-TAA-00330:  Melnor,  Inc., 
Moonachie,  NJ 

A  certification  was  issued  covering  all 
workers  at  Melnor.  Inc.,  Moonachie.  NJ 
separated  on  or  after  December  21. 1993. 

NAFTA-TAA-00373;  Cleveland  Twist 
Drill  Co..  Cynthiana.  KY 

A  certification  was  issued  covering  all 
workers  at  Cleveland  Twist  Drill  Co., 
Cynthiana.  KY  separated  on  or  after 
February  14.  1994. 

NAFTA-TAA-00384;  Pillowtex  Corp., 
Dallas,  TX 

A  certification  was  issued  covering  all 
workers  at  PoUowtex  Corp.,  Dallas.  TX 
separated  on  or  after  February  28, 1994. 

I  hereby  certify  that  the  aforementioned 
determinations  were  issued  during  the 
months  of  June,  1995.  Copies  of  these 
determinations  are  available  for  inspection  in 
Room  C-4318,  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  N.W.,  Washington.  D.C. 
20210  during  normal  business  hours  or  will 
be  mailed  to  persons  who  write  to  the  above 
address. 

Dated:  June  20. 1995. 
Victor  |.  Trunzo, 

Program  Manager.  Policy  fi-  Reemployment 
Services.  Office  of  Trade  Adjustment 
Assistance. 
(FR  Doc.  95-15747  Filed  6-26-95;  8:45  am) 

BILUNG  CODE  «51(>-30-M 


[TA-W-30,975] 


Halliburton,  Midland,  TX;  Notice  of 
Revocation  of  Negative  Determination 

This  notice  revokes  the  Notice  of 
Negative  Determination  Regarding 
Eligibility  to  Apply  For  Worker 
Adjustment  Assistance  issued  May  24, 
1995  for  petition  TA-W-30,975.  The 
notice  will  soon  be  published  in  the 
Federal  Register. 

The  notice  is  revoked  since  it  was 
issued  prematL'rely.  The  workers  of 
Halliburton,  Midland,  Texas  are  covered 
under  an  existing  certification,  TA-W- 
30,031B. 


Signed  in  Washington,  DC,  this  14th  day 
of  June  1995. 

Victor  J.  Trunzo, 

Program  Manager,  Policy  and  Reemployment 

Services.  Office  of  Jf  rode  Adjustment 

Assistance. 

IFR  Doc.  9S-15742  Filed  6-26-95;  8:45  am) 

BILLMO  CODE  4S10-M-M 


Notice  of  Termination  of  Investigation 

TA-W-31,053— OXY  USA.  Incorporated 

Midland.  Texas 
TA-W-31,054— Hobbs.  New  Mexico 
TA-W-31,055— Bakersfield,  California 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  May  22, 1995  in  response  to 
a  worker  petition  which  was  filed  on 
behalf  of  workers  at  OXY  USA. 
Incorporated. 

All  workers  of  the  subject  firms  are 
covered  under  existing  certification 
(TA-W-31,049;  TA-W-31,051  and  TA- 
W-31,052).  Consequently,  further 
investigation  in  this  case  would  serve 
no  purpose;  and  the  investigation  has 
been  terminated. 

Signed  at  Washington,  D.C.  this  20th  day 
of  June,  1995. 

Victor  J.  Trunzo, 

Program  Manager.  Policy  and  Reemployment 

Services.  Office  of  Trade  Adjustment 

Assistance. 

(FR  Doc.  95-15744  Filed  6-26-95;  8:45  am) 

BtLUNG  CODE  4S10-10-M 


[NAFTA-00405] 

Paragon  Trade  Brands,  Incorporated 
City  of  Industry,  California;  Dismissal 
of  Application  for  Reconsideration 

Pursuant  to  29  CFR  90.18(C)  an 
application  for  administrative 
reconsideration  was  filed  with  the 
Program  Manager  of  the  Office  of  Trade 
Adjustment  Assistance  for  workers  at 
Paragon  Trade  Brands,  Inc.,  City  of 
Industry,  California.  The  review 
indicated  that  the  application  contained 
no  new  substantial  information  which 
would  bciar  importantly  on  the 
Department's  determination.  Therefore, 
dismissal  of  the  application  was  issued. 

NAFTA-00405;  Paragon  Trade  Brands, 
Incorporated  City  of  Industries,  CA  (June 
14, 1995) 
Signed  at  Washington.  D.C.  this  19th  day 

of  June.  1995. 

Victor  J.  Trunzo, 

Program  Manager,  Policy  &  Reemployment 

Services  Office  of  Trade  Adjustment 

Assistance. 

IFR  Doc.  95-15746  Filed  6-26-95;  8:45  am) 

BILUNG  CODE  4S10-30-M 


Job  Training  Partnership  Act:  Migrant 
and  Seasonal  Farmworker  Programs; 
Final  Allocations 

AGENCY:  Employment  and  Training 

Administration,  Labor. 

ACTION:  Notice  of  final  allocations. 

SUMMARY:  The  Employment  and 
Training  Administration  is  publishing 
final  allocations  for  Program  Year  (PY) 
1995  (July  1. 1995  through  June  30, 
1996)  for  the  Job  Training  Partnership 
Act  section  402  migrant  and  seasonal 
farmworker  program. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Charles  C.  Kane,  Chief,  Division  of 
Seasonal  Farmworker  Programs. 
Telephone:  (202)  219-5500  (this  is  not 
a  toll-free  number). 

SUPPLEMENTARY  INFORMATION:  The 
Employment  and  Training 
Administration  publishes  the  final 
allocation  for  Program  Year  1995  (July  1, 
1995-June  30,  1996). 

The  allocations  set  forth  in  the 
appendix  to  this  notice  were  computed 
according  to  the  allocation  formula 
published  at  59  FR  17577  (April  13. 
1994).  For  PY  1995.  $85,710,000  were 
appropriated  for  migrant  and  seasonal 
farmworker  programs.  This  amount  is 
an  increase  of  $134,000  above  the 
appropriation  for  PY  1994.  This 
appropriation  is  subject  to  reduction 
depending  upon  possible  rescissions  for 
FY  1995.  Each  year  since  1987, 
additional  funds  have  been  included  to 
meet  the  demand  for  training  and 
employment  services  to  Special 
Agricultural  Workers  (SAWs)  who 
became  eligible  for  the  program  as  a 
result  of  the  Immigration  Reform  and 
Control  Act  of  1986.  In  addition,  the 
reports  of  the  House  of  Representatives 
and  the  Senate  Committees  on 
Appropriations  on  the  Department  of 
Labor's  1995  appropriations  state  that 
the  committees  expect  the  Department 
to  continue  the  farmworker  housing 
program.  The  Department  concurs  writh 
this  request. 

The  allocation  formula  is  being 
applied  to  $81,832,000.  The  remaining 
$3,878,000  of  the  PY  1995  section  402 
appropriation  is  being  held  in  the 
section  402  national  account  to  fund  the 
housing  program  ($3,000,000),  the 
Hope,  Arkansas,  Migrant  Rest  Center 
($300,000).  and  other  training  and 
technical  assistance  projects. 

Allocation  Formula 

As  stated  above,  the  $81,832,000 
formula  total  was  allocated  on  a  State- 
by-State  basis  using  the  same  formula 
that  was  applied  in  PY  1994.  This 
ensures  programmatic  stability. 


Formula  Allocations  in  Future  Years 

The  Department  intends  to  update  the 
allocation  formula  to  incorporate  more 
current  data  on  the  farmworker 
population.  To  this  end,  in  April  1994, 
a  special  task  force  was  convened  to 
explore  options  for  revising  the  formula 
and  its  bases.  Findings  &t)m  this  task 
force  will  be  reflected  in  a  new 
proposed  allocation  formula  which  will 
be  published  in  the  Federal  Register  for 
comment. 

Signed  at  Washington,  DC,  this  21st  day  of 
June,  1995. 
Paul  A.  Mayrand, 

Director.  Office  of  Special  Targeted  Programs. 
IFR  Doc.  95-15745  Filed  6-26-95;  8:45  am] 

BILUNG  CODE  4510-30-M 


Pension  and  Welfare  Benefits 
Administration 

Work  Group  on  Defined  Contribution 
Adequacy  Advisory  Council  on 
Employee  Welfare  and  Pension 
Benefits  Plan;  Notice  of  Meeting 

Pursuant  to  the  authority  contained  in 
Section  512  of  the  Employee  Retirement 
Income  Security  Act  of  1974  (ERISA),  29 
U.S.C.  1142.  a  public  meeting  of  the 
Work  Group  on  Defined  Contribution 
Adequacy  of  the  Advisory  Council  on 
Employee  Welfare  and  Pension  Benefit 
Plans  will  be  held  on  July  18,  1995,  in 
Room  N3437  A&B,  U.S.  Department  of 
Labor  Building,  Third  and  Constitution 
Avenue,  N.W.,  Washington,  DC  20210. 

The  purpose  of  the  meeting,  which 
will  begin  at  9:30  a.m.,  is  to  ^tain 
further  evidence  and  data  concerning 
defined  contribution  plans  as  an 
adequate  source  of  retirement  income 
when  serving  as  primary  plans.  The 
Work  Group  will  also  address  the 
potential  policy  issues,  such  as: 

1.  In  terms  of  the  adequacy  of  overall 
retirement  income,  are  401  (k)  plans 
simply  substituting  for  other  types  of 
savings,  such  as  other  pension  plans  or 
personal  savings?  Have  401(k)s  led  to 
expanded  pension  coverage?  What  is  the 
evidence? 

2.  Is  the  trend  towards  401  (k)  plans 
likely  to  contribute  to  greater  pension 
inequities  between  low  and  higher 
income  workers — even  with  the  current 
contribution  limits? 

3.  What  are  th0  main  barriers  to 
improving  contribution  rates  besides 
education — i.e.,  stagnant  wages  and 
other  economic  trends,  and  is  it  realistic 
to  assume  that  we  can  meet  contribution 
levels  that  are  even  close  to  the  target 
levels? 

4.  What  regulatory  and  tax  law 
changes  have  had,  and  would  likely 
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have,  the  greatest  impact  on  our  pension 
savings  goals? 

Members  of  the  public  are  encouraged 
to  file  a  virritten  statement  jjertaining  to 
any  topic  concerning  ERISA  by 
submitting  20  copies  on  or  before  July 
10.  1995  to  Linda  Jackson,  Acting 
Executive  Secretary,  ERISA  Advisory 
Council.  U.S.  Department  of  Labor. 
Suite  N-5677,  200  Constitution  Avenue 
NW.,  Washington,  DC  20210. 
Individuals  or  representatives  of 
organizations  wishing  to  address  the 
Advisory  Council  should  forward  their 
request  to  the  Executive  Secretary  or 
telephone  (202)  219-8753.  Otb\ 
presentations  will  be  limited  to  ten 
minutes,  but  an  extended  statement  may 
be  submitted  for  the  record. 

Organizations  or  individuals  may  also 
submit  statements  for  the  record 
without  testifying.  Twenty  (20)  copies  of 
such  statements  should  be  sent  to  the 
Executive  Secretary  of  the  Advisory 
Council  at  the  above  address.  Papers 
will  be  accepted  and  included  in  the 
record  of  the  meeting  if  received  on  or 
before  July  10,  1995. 
Olena  Berg, 

Assistant  Secretary.  Pension  and  Welfare 
Benefits  Administration. 
|FR  Doc.  95-15678  Filed  6-26-95:  8:45  ami 

HUJNG  CODE  4510-2*-M 


submitting  20  copies  on  or  before  July 
10, 1995  to  Linda  Jackson,  Acting 
Executive  Secretary,  ERISA  Advisory 
Council,  U.S.  Department  of  Labor, 
Suite  N-5677,  200  Constitution  Avenue, 
N.W.,  Washington,  EX:  20210. 
Individuals  or  representatives  of 
organizations  wishing  to  address  the 
Advisory  Council  should  forward  there 
request  to  the  acting  Executive  Secretary 
or  telephone  (202)  219-8753.  Oral 
presentations  will  be  limited  to  ten 
minutes,  but  an  extended  statement  may 
be  submitted  for  the  record. 

Organizations  or  individuals  may  also 
submit  statements  for  the  record 
without  testifying.  Twenty  (20)  copies  of 
such  statements  should  be  sent  to  the 
acting  Executive  Secretary  of  the 
Advisory  Council  at  the  above  address, 
papers  will  be  accepted  and  included  in 
the  record  of  the  meeting  if  received  on 
or  before  July  10, 1995. 
Olena  Berg. 

Assistant  Secretary.  Pension  and  Welfare 
Benefits  Administration. 
(PR  Doc.  95-15679  Filed  6-26-95;  8:45  am] 

BtLUMG  CODE  4S10-2»-M 


Pension  and  Welfare  Benefits 
Administration 

Work  Group  on  Real  Estate  Investment 
Advisory  Council  on  Employee, 
Welfare  and  Pension  Benefits  Plan; 
Notice  of  Meeting 

Pursuant  to  the  authority  contained  in 
Section  512  of  the  Employee  Retirement 
Income  Security  Act  of  1974  (ERISA),  29 
U.S.C.  1142,  a  public  meeting  of  the 
Real  Estate  Investment  Work  Group  of 
the  Advisory  Council  on  Employee 
Welfare  and  Pension  Benefit  Plans  will 
be  held  on  July  18, 1995,  in  Room 
N3437  A&B,  U.S.  Department lof  Labor 
Building,  Third  and  Constitution 
Avenue,  N.W.,  Washington,  DC  20210. 

The  purpose  of  the  meeting,  which 
will  begin  at  1:00  p.m.  is  to  explore  real 
estate  valuation  methods  and  process:  Is 
it  adequate?  Is  it  clear?  What  are  the 
current  best  practices?  The  work  group 
will  hear  testimony  from  witnesses 
representing  the  independent  appraisal 
community,  a  real  estate  investment 
adviser,  the  clearinghouse  for  the 
secondary  market  and  a  pension  plan 
sponsor  that  includes  real  estate  in  its 
plan's  investment  portfolio. 

Members  of  the  public  are  encouraged 
to  file  a  wrritten  statement  pertaining  to 
any  topic  concerning  ERISA  by 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

Establishment  of  New  Membership  on 
the  NASA/Industry  Process  Action 
Team  for  Procurement  Issues 

agency:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice. 


SUMMARY:  Notice  is  given  of  the 
establishment  of  the  FY  1996  NASA/ 
Industry  Process  Action  Team.  NASA  is 
soliciting  the  names  of  NASA 
Contractor  personnel  who  desire  to 
serve  on  this  team. 

DATES:  Requests  for  membership  must 
be  received  on  or  before  September  1, 
1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Tom  OToole,  NASA  Headquarters, 
Code  HC,  300  E  Street  SW.,  Washington, 
DC  20546,  telephone  (202)  358-0478. 
SUPPLEMENTARY  INFORMATION:  The 
Associate  Administrator  for 
Procurement  has  established  a  working 
group  of  NASA  and  industry 
representatives  called  the  NASA/ 
Industry  Process  Action  Team  (PAT). 
The  PAT  provides  a  forum  for  the 
examination  and  discussion  of  issues 
and  concerns  associated  with  improving 
the  operational  aspects  of  current 
procurement  policies  and  procedures. 
Members  are  afforded  the  opportunity  to 
identify  issues  and  concerns  to  be 
addressed  by  NASA  during  the  PAT's 


tenure  and  to  provide  their  individual 
or  organizational  viewpoints  on 
procurement  policy  and  procedure 
changes  developed  by  NASA.  Based  on 
the  issues  and  concerns-discussed 
during  the  PAT  meetings.  PAT  members 
may  be  asked  to  assist  in  the 
presentation  of  an  industry-wide 
conference  on  procurement  issues. 
Membership  is  open  to  NASA 
contractors  of  any  size  willing  to 
commit  two  people  (primary/alternate) 
for  a  one  year  term.  The  planned  PAT 
will  consist  of  approximately  20 
members  from  industry,  both  large  and 
small  businesses,  four  NASA 
representatives,  a  member  from  the  U.S. 
Chamber  of  Commerce,  and  a  member 
from  a  law  firm  with  Government 
contracts  experience.  The  PAT  will 
meet  quarterly,  unless  the  number  and 
complexity  of  policy  issues  under 
consideration  merit  more  frequent 
meetings. 

NASA  contractors  and  law  firms  that 
desire  membership  on  the  PAT  should 
contact  the  person  listed  under  the 
caption  FOR  FURTHER  INFORMATION 
CONTACT  not  later  than  September  1, 
1995. 

Thomas  J.  OToole, 
NASA/Industry  PA  T  Chairperson. 
IFR  Doc.  95-15743  Filed  6-26-95;  8:45  am] 
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[Notice  95-042] 

NASA  Advisory  Council  (NAC),  Space 
Science  Advisory  Committee  (SScAC), 
Astrophysics  Subcommittee  (ASC), 
IMeeting. 

AGENCY:  National  Aeronautics  and 

Space  Administration. 

ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Pub. 
L.  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
NASA  Advisory  Council,  Space  Science 
Advisory  Committee,  Astrophysics 
Subcommittee. 

DATES:  Thursday,  July  27, 1995,  8:30 
a.m.  to  5:00  p.m.;  and  Friday,  July  28, 
1995,  8:30  a.m.  to  3:30  p.m. 
ADDRESSES:  NASA  Headquarters, 
Conference  Room  MIC  6-A/B  West,  300 
E  Street,  SW,  Washington,  DC  20546. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Guenter  Riegler,  Code  SZ,  National 
Aeronautics  and  Space  Administration, 
Washington,  DC  20546,  202/358-0339. 
SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  up 
to  the  capacity  of  the  room.  The  agenda 


for  the  meeting  includes  the  following 

topics: 

— Overview  of  Astrophysics  Division 
Status 

—Status  of  NASA  HQ  Streamlining/Re- 
organization 

— Branch  Reports 

— Mission  Reports 

— Update  on  Recent  Proposal  Reviews 

— Update  on  Educational  Strategic 
Planning 

— ^Discussion  and  Formulation  of 
Recommendations/ Action  Items 
It  is  imperative  that  the  meeting  be 

held  on  these  dates  to  accommodate  the 

scheduling  priorities  of  the  key 

participants.  Visitors  will  be  requested 

to  sign  a  visitor's  register. 
Dated:  June  20. 1995. 

Danalee  Green, 

Chief  Management  Controls  Office. 

IFR  Doc.  95-15663  Filed  6-26-95;  8:45  am) 
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[Notice  95-043] 

NASA  Advisory  Council  (NAC), 
Minority  Business  Resource  Advisory 
Committee;  Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act.  Public 
Law  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
NASA  Advisory  Council,  Minority 
Business  Resource  Advisory  Committee. 
DATES:  July  20, 1995,  9  a.m.  to  4  p.m. 
ADDRESSES:  NASA,  Jet  Propulsion 
Laboratory,  Building  180,  Room  101, 
Pasadena,  California  91109-8099. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Ralph  C.  Thomas,  111,  Office  of  Small 
and  Disadvantaged  Business  Utilization, 
National  Aeronautics  and  Space 
Administration,  Room  9K70,  300  E 
Street  SW.,  Washington,  DC  20546, 
(202) 358-2088. 

SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  up 
to  the  seating  capacity  of  the  room.  The 
agenda  for  the  meeting  is  as  follows: 
—Call  to  Order 
— Reading  of  Minutes 
— Overview  of  Jet  Propulsion  Laboratory 

SDB  Program 
— RepdM  on  Supreme  Court  Decision 
— Subcommittee  Reports 
—Update  on  NASA  SDB  Program 
— Report  on  Action  Items  fi-om  Last 

Meeting 
— Public  Comment 
— Adjournment 


It  is  imperative  that  the  meeting  be 
held  on  this  date  to  accommodate  the 
scheduling  priorities  of  the  key 
participants. 

Dated:  June  20, 1995. 
Danalee  Green, 

Chief,  Management  Controls  Office. 
(FR  Doc.  95-15662  Filed  6-26-95;  8:45  am) 
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[Notice  gSr-OAS] 

Notice  of  Intent  To  Grant  a  Partially 
Exclusive  Patent  License 

AGENCY:  National  Aeronautics  and 
Space  Administration. 

ACTION:  Notice  of  intent  to  grant  a  patent 
license. 

SUMMARY:  NASA  hereby  gives  ndtice  of 
intent  to  grant  Photo  Emission 
Technology,  Inc.,  766  Lakefield  Road, 
Suite  H,  Westlake  Village,  CA  91361,  a 
license  to  practice  the  invention 
protected  by  U.S.  Patent  No.  5,393,980, 
entitled  "Quality  Monitor  And 
Monitoring  Technique  Employing 
Optically  Stimulated  Electron 
Emission,"  which  was  issued  on 
February  28, 1995,  to  the  United  States 
of  America  as  represented  by  the 
Administrator  of  the  National 
Aeronautics  and  Space  Administration. 
The  partially  exclusive  license  will 
contain  appropriate  terms  and 
conditions  to  be  negotiated  in 
accordance  with  "Licensing  of 
Government  Owned  Inventions,"  (37 
CFR  404.1  et  seq.).  NASA  will  negotiate 
the  final  terms  and  conditions  and  grant 
the  license  unless,  within  60  days  of  the 
date  of  this  notice,  the  cognizant  Patent 
Attorney  receives  written  objections  to 
the  grant,  together  with  supporting 
documentation.  The  Patent  Attorney 
will  review  all  written  responses  to  this 
notice  and  then  recommend  to  the 
Associate  General  Counsel  for 
Intellectual  Property  whether  to  grant 
the  license. 

DATES:  Responses  to  the  notice  must  be 
received  by  August  28, 1995. 
ADDRESSES:  NASA  Langley  Research 
Center,  3  Langley  Boulevaid,  Mail  Stop 
212,  Hampton,  VA  23681-0001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kimberly  A.  Chasteen,  Patent  Attorney, 
804-864-3227. 

Dated:  June  20. 1995. 
Edward  A.  Frankle, 

General  Counsel. 

[FR  Doc.  95-15664  Filed  6-26-95;  8:45  ami 
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NUCLEAR  REGULATORY 
COMMISSION 

Proposed  Generic  Communication; 
Relocation  of  Selected  Technical 
Specifications  Requirements  Related 
to  Instrumentation 

AGENCY:  Nuclear  Regulatory 
Commission. 

ACTION:  Notice  of  opportunity  for  public 
comment. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  is  proposing  to  issue 
a  generic  letter  regarding  the  relocation 
of  selected  technical  specifications 
requirements  related  to  instrumentation. 
The  NRC  is  seeking  comment  from 
interested  parties  regarding  both  the 
technical  and  regulatory  aspects  of  the 
proposed  generic  letter  presented  under 
the  Supplementary  Information 
heading.  This  proposed  generic  letter 
and  supporting  documentation  were 
endorsed  for  publication  in  the  Federal 
Register  by  the  Committee  to  Review 
Generic  Requirements  (CRGR)  on  June 
15,  1995.  The  relevant  information  that 
was  sent  to  the  CRGR  to  support  their 
review  of  the  proposed  generic  letter  is 
available  in  the  NRC  Public  Document 
Room  under  accession  number 
9506160308.  The  NRC  will  consider 
comments  received  from  interested 
parties  in  the  final  evaluation  of  the 
proposed  generic  letter.  The  NRC's  final 
evaluation  will  include  a  review  of  the 
technical  position  and,  when 
appropriate,  an  analysis  of  the  value/ 
impact  on  licensees.  Should  this  generic 
letter  be  issued  by  the  NRC,  it  will 
become  available  for  public  inspection 
in  the  NRC  Public  Document  Room. 

DATES:  Comment  period  expires  July  27, 
1995.  Comments  submitted  after  this 
date  will  be  considered  if  it  is  practical 
to  do  so,  but  assurance  of  consideration 
cannot  be  given  except  for  comments 
received  on  or  before  this  date. 

ADDRESSES:  Submit  written  comments 
to  Chief.  Rules  Review  and  Directives 
Branch.  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 
Written  comments  may  also  be 
delivered  to  11545  Rockville  Pike. 
Rockville.  Maryland,  from  7:30  am  to 
4:15  pm.  Federal  workdays.  Copies  of 
written  comments  received  may  be 
examined  at  the  NRC  Public  Document 
Room,  2120  L  Street,  NW.  (Lower 
Level),  Washington,  DC 

FOR  FURTHER  INFORMATION  CONTACT: 
William  D.  Reckley.  (301)  415-1314. 
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SUPPtEMENTARY  INFORMATION: 

NRC  Generic  Letter  95-XX:  Relocation 
of  Selected  Technical  Specifications 
Requirements  Related  to 
Instrumentation 

Addressees 

All  holders  of  operating  licenses  or 
construction  permits  for  nuclear  power 
reactors  except  Crystal  River.  Grand 
Gulf,  Clinton,  and  Hatch,  Units  1  and  2. 

Purpose 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  issuing  this 
generic  letter  to  advise  those  licensees 
that  have  not  converted  or  are  not  in  the 
process  of  converting  to  the  improved 
Standard  Technical  Specifications  that 
they  may  request  a  license  amendment 
to  relocate  selected  instrumentation 
requirements  from  their  Technical 
Sp>ecifications  (TS). 

Description  of  Circumstances 

This  line-item  TS  improvement  vi^as 
developed  in  response  to  TS 
amendments  proposed  by  licensees  and 
ongoing  NRC  TS  improvement 
programs.  The  intent  of  this  generic 
letter  is  to  reduce  the  time  and  costs 
spent  by  licensees  and  the  NRC  staff  in 
amending  requirements  related  to  the 
selected  instrumentation-related  TS. 
Licensees  will  reduce  cost  by  relocating 
requirements  to  a  licensee-controlled 
document  or  program  so  that  future 
changes  to  those  requirements  would 
not  necessarily  involve  a  license 
amendment.  The  time  and  cost  of  NRC 
staff  review  is  reduced  by  the  use  of 
internal  guidance  for  the  review  of 
generic  letter-related  amendments  and 
the  reduction  in  the  number  of  plant- 
specific  changes  to  the  affected  TS. 

Discussion 

Section  182a  of  the  Atomic  Energy 
Act  (the  Act)  requires  applicants  for 
nuclear  power  plant  operating  licenses 
to  include  TS  as  part  of  the  license.  In 
Section  50.36  of  Title  10  of  the  Code  of 
Federal  Regulations  (10  CFR  50.36),  the 
Commission  established  the  regulatory 
requirements  related  to  the  content  of 
TS.  That  regulation  requires  that  the  TS 
include  items  in  five  specific  categories, 
including  (1)  safety  limits,  limiting 
safety  system  settings  and  limiting 
control  settings;  (2)  limiting  conditions 
for  operation;  (3)  surveillance 
requirements;  (4)  design  features;  and 
(5)  administrative  controls.  However, 
the  regulation  does  not  specify  the 
particular  requirements  to  be  included 
inTS. 

The  NRC  developed  criteria,  as 
described  in  the  "Final  Policy  Statement 
on  Technical  Specifications 


Improvements  for  Nuclear  Power 
Reactors"  (58  FR  39132).  to  determine 
which  of  the  design  conditions  and 
associated  surveillances  should  be 
located  in  the  TS  as  limiting  conditions 
for  operation.  The  four  criteria  provided 
in  the  Final  Policy  Statement  are: 

(1)  Installed  instrumentation  that  is 
used  to  detect,  and  indicate  in  the 
control  room,  a  significant  abnormal 
degradation  of  the  reactor  coolant 
pressure  boundary; 

(2)  a  process  variable,  design  feature, 
or  operating  restriction  that  is  an  initial 
condition  of  a  Design  Basis  Accident  or 
Transient  analysis  that  either  assumes 
the  failure  of  or  presents  a  challenge  to 
the  integrity  of  a  fission  product  barrier. 

(3)  a  structure,  system,  or  component 
that  is  part  of  the  primary  success  path 
and  which  functions  or  actuates  to 
mitigate  a  Desigi;  Basis  Accident  or 
Transient  that  either  assumes  the  failure 
of  or  presents  a  challenge  to  the 
integrity  of  a  fission  product  barrier; 

(4)  a  structure,  system,  or  component 
which  operating  experience  or 
probabilistic  safety  assessment  has 
shown  to  be  significant  to  public  health 
and  safety. 

The  Commission  recently 
promulgated  a  proposed  change  to  10 
CFR  50.36  pursuant  to  which  the  rule 
would  be  amended  to  codify  and 
incorporate  these  criteria  (see  Proposed 
Rule,  "Technical  Specifications,"  59  FR 
48180  (September  20, 1994)). 

The  Commission's  Final  Policy 
Statement  acknowledged  that  its 
implementation  may  cause  some 
requirements  presently  in  TS  to  be 
moved  out  of  existing  TS  to  documents 
and  programs  controlled  by  licensees. 
This  generic  letter  addresses  the 
relocation  of  selected  TS  requirements 
related  to  instrumentation  as  a  result  of 
the  consideration  of  the  final  policy 
statement  criteria.  Upon  review  of 
typical  TS  for  nuclear  power  reactors, 
the  staff  determined  that,  in  accordance 
with  the  policy  statement  criteria, 
several  specifications  did  not  warrant 
inclusion  in  TS.  The  staff  also 
concluded  that  the  instrumentation 
addressed  by  these  specifications  are 
not  related  to  dominant  contributors  to 
plant  risk.  The  following  typical  TS  are 
among  the  candidates  for  relocation  to 
licensee-controlled  documents: 

•  Incore  Detectors  (Movable  Incore 
Detectors.  Transversing  Incore  Probe). 

•  Seismic  Monitoring 
Instrumentation. 

•  Meteorological  Monitoring 
Instrumentation. 

•  Chlorine  Detection  System. 

•  Loose-Part  Detection  System. 

•  Explosive  Gas  Monitoring 
Instrumentation. 


•  Turbine  Overspeed  Protection. 
Requested  Information 

Licensees  who  voluntarily  choose  to 
use  the  guidance  in  this  generic  letter 
will  need  to  submit  license  amendment 
requests  in  order  to  relocate  the  affected 
technical  specifications.  These  licensees 
are  encouraged  to  propose  TS  changes 
consistent  with  the  guidance  in 
Attachment  1  to  this  generic  letter. 

Licensees  who  do  not  wish  to  amend 
technical  specifications  are  not  expected 
to  submit  any  response  to  this  generic 
letter. 

Required  Response 

Licensees  who  voluntarily  choose  to 
use  the  guidance  in  this  generic  letter 
are  required  to  submit  license 
amendment  requests  in  order  to  relocate 
affected  technical  specification 
requirements. 

Licensee  requests  should  be 
submitted  to  the  U.S.  Nuclear 
Regulatory  Commission.  ATTN: 
Document  Control  Desk.  Washington, 
D.C.  20555.  under  the  provisions  of  10 
CFR  50.90. 

Backfit  Discussion 

This  generic  letter  only  requests 
information  under  the  provisions  of  10 
CFR  50.90  from  addressees  who 
voluntarily  choose  to  use  the  contained 
guidance  to  seek  an  amendment  of  an 
operating  license.  Any  action  by 
licensees  to  propose  TS  changes  in 
accordance  with  the  guidance  of  this 
generic  letter  is  voluntary  and. 
therefore,  not  a  backfit  under  10  CFR 
50.109.  Therefore,  the  staff  has  not 
performed  a  backfit  analysis. 

Attachment  1 — Guidance  for  a 
Proposed  License  Amendment  to 
Relocate  Selected  Technical 
Specifications  Requirements  Jlelated  to 
Instrumentation 

Introduction 

The  NRC  is  issuing  the  following 
guidance  for  preparing  a  proposed 
license  amendment  to  relocate  from 
Technical  Specifications  (TS)  selected 
requirements  related  to  instrumentation. 
As  discussed  in  the  Final  Policy 
Statement,  licensees  submitting 
amendment  requests  should  identify  the 
location  of  and  controls  for  the  relocated 
requirements.  It  is  expected  that  most  of 
the  TS  addressed  by  this  generic  letter 
will  be  relocated  to  the  Updated  Final 
Safety  Analysis  Report  (UFSAR)  and 
changes  to  those  provisions  will  be 
performed  in  accordance  with  10  CFR 
50.59,  "Changes,  tests  and 
experiments."  If  requirements  are 
relocated  to  other  documents  (e.g..  the 
emergency  plan),  controls  may  be 
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provided  by  regulatory  requirements 
such  as  10  CFR  50.54,  "Conditions  of 
licenses."  The  adequacy  of  controls  for 
relocated  provisions  which  do  not  fit  in 
the  above  categories  will  be  reviewed 
and  approved  by  the  NRC  staff  on  a 
case-by-case  basis. 

License  amendment  requests  should 
contain  a  commitment  to  relocate  each 
selected  requirement  to  a  particular 
licensee-controlled  document  or 
program,  (e.g.,  the  UFSAR  or  the 
emergency  plan).  The  commitment 
should  also  address  the  submittal  of  the 
revised  documents  to  the  NRC  in 
accordance  with  the  applicable 
regulation  (e.g.,  10  CFR  50.71(e)).  In  the 
amendment  request,  the  licensee  should 
clearly  describe  the  program  it  will  use 
to  control  changes  to  relocated 
provisions  (e.g.,  10  CFR  50.59  or 
50.54(q)).  Control  of  the  relocated 
provisions  in  accordance  with  the 
applicable  regulation  ensures  that  NRC 
review  and  approval  will  be  requested 
for  changes  exceeding  the  stated 
regulatory  threshold  (e.g.,  unreviewed 
safety  question  or  decrease  in 
effectiveness). 

Licensees  should  note  that  this 
generic  letter  supersedes  TS-related 
guidance  contained  in  several 
previously  issued  NRC  documents,  such 
as  regulatory  guides  and  the  Standard 
Review  Plan  (NUREG-0800). 
Commitments  contained  in  the  UFSAR 
or  other  docketed  correspondence  may 
need  to  be  revised  to  reflect  the 
deviations  from  these  NRC  documents. 
However,  this  generic  letter  addresses 
only  the  need  to  include  requirements 
related  to  the  affected  systems  in  TS. 
Staff  positions  on  matters  other  than  TS 
content  that  are  contained  in  the 
regulatory  guides  or  other  documents 
are  not  affected  by  the  issuance  of  this 
generic  letter. 

The  NRC  has  approved  the  relocation 
of  most  of  these  specific 
instrumentation  requirements  in  various 
amendments  issued  to  specific 
licensees.  The  improved  standard  TS 
also  reflect  the  staff  position  that  these 
requirements  do  not  satisfy  the  final 
policy  statement  criteria  for  inclusion  in 
TS.  The  stafT  has  also  concluded  that 
these  provisions  are  not  related  to 
dominant  contributors  to  plant  risk. 
Additional  discussions  follow  for  each 
of  the  selected  relocated 
instrumentation  requirements. 

Incore  Detectors 

The  relocation  of  requirements  related 
to  incore  neutron  detectors  affects  the 
TS  sections  entitled  "Incore  Detectors" 
or  "Movable  Incore  Detectors,"  for 
pressurized  water  reactors  (PWRs),  or 
"Transversing  Incore  Probe,"  for  boiling 


water  reactors  (BWRs).  Incore 
instrumentation  is  used  periodically  to 
calculate  power  peaking  factors  in  order 
to  verify  nuclear  design  predictions, 
ensure  operation  within  established  fuel 
performance  limits,  emd  to  calibrate 
other  nuclear  instrumentation.  The 
measurements  are  used  in  a 
confirmatory  maimer  and  do  not 
provide  direct  input  to  reactor 
protection  system  or  engineered  safety 
features  actuation  system  functions. 

These  instruments  are  neither  used 
for,  nor  capable  of,  detecting  a 
significant  abnormal  degradation  of  the 
reactor  coolant  pressure  boundary  prior 
to  a  design  basis  accident  nor  do  they 
function  as  a  primary  success  path  to 
mitigate  events  which  assume  the 
failure  of  or  challenge  the  integrity  of 
fission  product  barriers.  Although  the 
core  power  distributions  (measured  by 
the  incore  detectors)  constitute  an 
important  initial  condition  to  design 
basis  accidents  and  therefore  need  to  be 
addressed  by  TS,  the  detectors 
themselves  are  not  an  active  design 
feature  needed  to  preclude  analyzed 
accidents  or  transients.  The  staff  has 
determined  therefore,  that  the  incore 
detector  requirements  do  not  satisfy  the 
criteria  of  the  Final  Policy  Statement  for 
inclusion  in  TS.  Licensees  may  propose 
to  relocate  the  incore  detector 
requirements  to  the  UFSAR  and  control 
changes  to  those  provisions  in 
accordance  with  10  CFR  50.59. 

Relocation  of  the  incore  detector 
requirements  from  the  TS  to  the  UFSAR 
does  not  imply  any  reduction  in  their 
importance  in  confirming  that  core 
power  distributions  are  bounded  by 
safety  analysis  hmits.  It  is  expected  that 
licensees  will  continue  to  maximize  the 
number  of  available  incore  detectors. 
Evaluations  related  to  changes  in  incore 
detector  requirements  are  expected  to 
consider  such  factors  as  the  need  to 
identify  the  inadvertent  loading  of  a  fuel 
assembly  into  an  improper  location,  the 
calibration  of  protection  systems  using 
incore  measurements,  and  the 
allowances  for  measurement  and 
nuclear  design  uncertainties.  Should 
these  or  other  considerations  lead  to  the 
identification  of  a  proposed  change  as 
an  unreviewed  safety  question,  the 
licensee  should  request  NRC  review  and 
approval  in  accordance  with  10  CFR 
50.59(c). 

Seismic  Monitoring  Instrumentation 

Section  VI(a)(3)  of  Appendix  A  to  10 
CFR  Part  100  requires  that  seismic 
monitoring  instrumentation  be  provided 
to  promptly  determine  the  response  of 
those  nuclear  power  plant  features 
important  to  safety  in  the  event  of  an 
earthquake.  This  capability  is  required 


to  allow  for  a  comparison  of  the 
measured  response  to  that  used  in  the 
design  basis  for  the  unit.  Comparison  of 
such  data  is  needed  to  (1)  determine 
whether  the  plant  can  continue  to  be 
operated  safely,  and  (2)  permit  such 
timely  action  as  may  be  appropriate. 
However,  seismic  instrumentation  does 
not  actuate  any  protective  equipment  or 
serve  any  direct  role  in  the  mitigation  of 
an  accident. 

The  capability  of  the  plant  to 
withstand  a  seismic  event  or  other 
design-basis  accident  is  determined  by 
the  initial  design  and  construction  of 
systems,  structures,  and  components. 
The  instrumentation  is  used  to  alert 
operators  to  the  seismic  event  and 
evaluate  the  plant  response.  The  Final 
Policy  Statement  explained  that 
instrumentation  to  detect  precursors  to 
reactor  coolant  pressure  boundary 
leakage,  such  as  seismic 
instrumentation,  is  not  included  in  the 
first  criterion.  As  discussed  above,  the 
seismic  instrumentation  does  not  serve 
as  a  protective  design  feature  or  part  of 
a  primary  success  path  for  events  which 
challenge  fission  product  barriers.  The 
staff  has  concluded  that  the  seismic 
monitoring  instrumentation  does  not 
satisfy  the  final  policy  statement  criteria 
and  need  not  be  included  in  the  TS. 
Licensees  may  propose  to  relocate  the 
seismic  monitoring  instrumentation 
requirements  to  the  UFSAR  and  control 
changes  to  those  provisions  in 
accordance  with  10  CFR  50.59. 

Meteorological  Monitoring 
Instrumentation 

In  10  CFR  50.47.  "Ehiergency  Plans," 
and  10  CFR  Part  50,  Appendix  E, 
"Emergency  Planning  and  Preparedness 
for  Production  and  Utilization 
Facilities,"  the  Commission  requires 
power  plant  licensees  to  provide 
reasonable  assurance  that  adequate 
protective  measures  can  and  will  be 
taken  in  the  event  of  a  radiological 
emergency.  Timely  access  to  accurate 
local  meteorological  data  is  important 
for  estimating  potential  radiation  doses 
to  the  public  and  for  determining 
appropriate  protective  measures.  In  10 
CFR  50.36a(a)(2).  the  Commission 
requires  nuclear  power  plant  licensees 
to  submit  annual  reports  specifying  the 
quantity  of  each  of  the  principal 
radionuclides  released  to  unrestricted 
areas  in  Uquid  and  airborne  effluents 
and  such  other  information  as  may  be 
required  by  the  NRC  to  estimate 
maximum  potential  annual  radiation 
doses  to  the  public.  A  knowledge  of 
meteorological  conditions  in  the 
vicinity  of  the  reactor  is  important  in 
providing  a  basis  for  estimating  annual 
radiation  doses  resulting  from 
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radioactive  materials  released  in 
airborne  effluents.  Accordingly,  the 
meteorological  monitoring 
instrumentation  serves  a  useful  function 
in  estimating  radiation  doses  to  the 
public  from  either  routine  or  accidental 
releases  of  radioactive  materials  to  the 
atmosphere. 

The  meteorological  monitoring 
instrumentation  does  not  serve  such  a 
primary  protective  function  as  to 
warrant  inclusion  in  the  TS  in 
accordance  with  the  criteria  of  the  Final 
policy  statement.  The  instrumentation 
does  not  serve  to  ensure  that  the  plant 
is  operated  within  the  bounds  of  initial 
conditions  assumed  in  design  basis 
accident  and  transient  analyses  or  that 
the  plant  will  be  operated  to  preclude 
transients  or  accidents.  Likewise,  the 
meteorological  instrumentation  does  not 
serve  as  part  of  the  primary  success  path 
of  a  safety  sequence  analysis  used  to 
demonstrate  that  the  consequences  of 
these  events  are  within  the  appropriate 
acceptance  criteria.  Accordingly,  the 
staff  has  concluded  that  the 
meteorological  instrumentation  does  not 
satisfy  the  final  policy  statement  criteria 
and  need  not  be  included  in  TS.  The 
staff  has  determined  that  requirements 
related  to  the  meteorological  monitoring 
instrumentation  can  be  moved  from  the 
TS  to  the  UFSAR,  and  that  any 
subsequent  changes  to  the  provisions 
would  be  controlled  pursuant  to  10  CFR 
50.59.  Licensees  may  alternately  choose 
to  relocate  the  meteorological 
monitoring  instrumentation 
requirements  from  the  TS  to  the 
facility's  emergency  plan.  In  this  case, 
subsequent  changes  would  be  made  in 
accordance  with  10  CFR  50.54(q). 

Chlorine  Detection  System 

Chlorine  detection  systems  ensure 
that  sufficient  capab-'ity  is  available  to 
promptly  detect  and  ..vitiate  protective 
action  to  isolate  the  control  room  in  the 
event  of  an  accidental  chlorine  release. 
Some  plants  may  also  have  systems  to 
detect  other  toxic  gases  which  have  the 
potential  to  hamper  plant  operation  in 
the  case  of  their  accidental  release  from 
onsite  or  offsite  sources.  The  relocation 
of  TS  related  to  other  toxic  gas  detection 
systems  is  included  in  this  discussion 
for  the  typical  chlorine  detection 
systems.  Staff  positions  regarding  the 
relationship  of  the  chlorine  detection 
systems  to  the  general  design  criteria 
(GDC)  appear  in  NUREG-0800, 
"Standard  Review  Plan"  (SRP); 
Regulatory  Guide  (RG)  1.78. 
"Assumptions  for  Evaluating  the 
Habitabihty  of  a  Nuclear  Power  Plant 
Control  Room  During  a  Postulated 
Hazardous  Chemical  Release";  and  RG 
1.95.  "Protection  of  Nuclear  Power  Plant 


Control  Room  Operators  Against  an 
Accidental  Chlorine  Release." 
As  discussed  above,  chlorine 
detection  systems  may  serve  an 
important  role  in  the  protection  of 
control  room  personnel  from  internal  or 
external  hazards  related  to  toxic  gases. 
However,  the  release  of  chlorine  or 
other  hazardous  chemicals  is  not  part  of 
an  initial  condition  of  a  design  basis 
accident  or  transient  analysis  that 
assumes  a  failure  of  or  presents  a 
challenge  to  the  integrity  of  a  fission 
product  barrier.  Since  the  release  of 
toxic  gases  is  not  assumed  to  initiate  or 
occur  simultaneously  with  design  basis 
accidents  or  transients  involving 
challenges  to  fission  product  barriers, 
the  chlorine  detection  system  is  not  part 
of  a  success  path  for  the  mitigation  of 
those  accidents  or  transients.  The  staff 
has.  therefore,  concluded  that 
requirements  for  this  system  do  not 
satisfy  the  final  policy  statement  criteria 
and  need  not  be  included  in  TS. 
Licensees  may  propose  to  relocate  the 
chlorine  detection  system  requirements 
to  the  UFSAR  and  control  changes  to 
those  provisions  in  accordance  with  10 
CFR  50.59. 

Loose-Part  Detection  System 

The  loose-part  detection  system 
identifies  the  existence  of  possible  loose 
parts  in  the  reactor  coolant  system. 
Early  detection  can  provide  operators 
time  to  take  corrective  actions  and  avoid 
or  mitigate  damage  to  or  malfunctions  of 
primary  system  components.  However, 
as  discussed  in  the  final  policy 
statement,  the  loose-part  detection 
system  does  not  function  to  detect 
significant  abnormal  degradation  of  the 
reactor  coolant  pressure  boundary.  The 
loose-part  detection  system  does  not 
serve  as  an  active  design  feature  for 
establishing  initial  conditions  or 
mitigation  of  design  basis  accidents  or 
transients.  The  staff  has  concluded  that 
requirements  for  this  system  do  not 
satisfy  the  final  policy  statement  criteria 
and  need  not  be  included  in  TS. 

Licensees  may  propose  to  relocate  the 
requirements  related  to  the  loose-part 
detection  system  from  the  TS  to  the 
UFSAR  and  control  changes  to  those 
provisions  in  accordance  with  10  CFR 
50.59. 

Explosive  Gas  Monitoring 
Instrumentation 

The  relocation  of  most  of  the 
instrumentation  related  to  radioactive 
gaseous  effluent  monitoring  was 
addressed  in  Generic  Letter  89-01, 
"Implementation  of  Programmatic 
Controls  for  Radiological  Effluent 
Technical  Specifications  [RETSl  in  the 
Administrative  Controls  Section  of  the 


Technical  Specifications  and  the 
Relocation  of  Procedural  Details  of 
RETS  to  the  Offsite  Dose  Calculation 
Manual  or  the  Process  Control 
Program."  Relocation  of  the 
requirements  for  explosive  gas 
monitoring  instrumentation  was  not 
addressed  in  the  guidance  provided  by 
Generic  Letter  89-01.  Staff  positions 
regarding  the  monitoring  of  explosive 
gases  widiin  the  radioactive  waste 
management  systems  are  outlined  in 
SRP  Section  11.3  and  Branch  Technical 
Position  ETSB-11-5,  "Postulated 
Radioactive  Releases  Due  to  a  Waste  Gas 
System  Leak  or  Failure." 

The  actions  required  by  existing  TS 
typically  require  alternate  sampling, 
limited  operation  of  the  gaseous  waste 
system,  and  submittal  of  a  special  report 
if  the  explosive  gas  monitoring 
instrumentation  does  not  conform  to  the 
limiting  condition  for  operation.  The 
explosive  gas  monitoring 
instrumentation  requirements  address 
detection  of  possible  precursors  to  the 
failure  of  a  waste  gas  system  but  do  not 
prevent  or  mitigate  design  basis 
accidents  or  transients  which  assume  a 
failure  of  or  present  a  challenge  to  a 
fission  product  barrier.  Acceptable 
concentrations  of  explosive  gases  are 
actually  controlled  by  other  limiting 
conditions  for  operation  (e.g..  Gaseous 
Effluents.  Explosive  Gas  Mixture)  or  by 
programs  described  in  the 
"Administrative  Controls"  section  of 
TS.  The  requirements  related  to 
explosive  gas  monitoring 
instrumentation  do  not  conform  to  the 
final  policy  statement  criteria  for 
inclusion  in  the  TS.  Therefore,  licensees 
may  propose  to  relocate  the  explosive 
gas  monitoring  instrumentation 
requirements  to  the  UFSAR  and  control 
changes  to  those  provisions  in 
accordance  with  10  CFR  50.59. 

Turbine  Overspeed  Protection 

Existing  TS  typically  include  limiting 
conditions  for  operation  and 
surveillance  requirements  for  the 
turbine  overspeed  protection  system. 
The  turbine  is  equipped  with  control 
valves  and  stop  valves  which  control 
turbine  speed  during  normal  plant 
operation  and  protect  it  from  overspeed 
during  abnormal  conditions.  The 
turbine  overspeed  protection  system 
consists  of  separate  mechanical  and 
electrical  sensing  mechanisms  which 
are  capable  of  initiating  fast  closure  of 
the  control  and  stop  valves.  Current  TS 
may  require  particular  operability  and 
surveillance  requirements  for  these 
steam  control  and  stop  valves  to 
minimize  the  potential  for  fragment 
missiles  that  might  be  generated  as  the 
result  pf  a  turbine  overspeed  event. 


General  Design  Criterion  4  of  Appendix 
A  to  10  CFR  Part  50  requires  that 
structures,  systems,  and  components 
important  to  safety  be  appropriately 
protected  from  the  effects  of  missiles 
that  may  result  from  equipment  failures. 
Application  of  the  design  criteria  to 
turbine  missiles  is  described  in  SRP 
Section  10.2  and  in  subsequent  safety 
evaluations  related  to  probabilities  of 
turbine  failures,  tiu-bine  orientations, 
and  surveillance  requirements  for 
turbine  overspeed  protection  systems.  In 
NUREG-1366.  "Improvements  to 
Technical  Specifications  Surveillance 
Requirements."  the  staff  discusses  the 
benefits,  resultant  costs,  and  the  safety 
impact  of  performing  turbine  overspeed 
protection  surveillances. 

Although  the  design  basis  accidents 
and  transients  include  a  variety  of 
system  failures  and  conditions  which 
might  result  from  turbine  overspeed 
events  and  potential  missiles  striking 
various  plant  systems  and  equipment, 
the  system  failures  and  plant  conditions 
are  much  more  likely  to  be  caused  by 
events  other  than  tiirbine  failures.  In 
view  of  the  low  likelihood  of  turbii\^ 
missiles,  assumptions  related  to  the 
turbine  overspeed  protection  system  are 
not  part  of  an  initial  condition  of  a 
design  basis  accident  or  transient  that 
either  assumes  the  failure  of  or  presents 
a  challenge  to  the  integrity  of  a  fission 
product  barrier.  The  turbine  overspeed 
protection  system  is  not  relied  upon  in 
the  design  basis  accident  or  transient 
analyses  as  a  primary  success  path 
which  functions  or  actuates  to  mitigate 
such  events. 

Probabilistic  safety  assessments  and 
operating  experience  have  demonstrated 
that  proper  maintenance  of  the  turbine 
overspeed  control  valves  is  important  to 
minimize  the  potential  for  overspeed 
events  and  turbine  damage;  however 
that  experience  has  also  demonstrated 
that  there  is  low  likelihood  of 
significant  risk  to  public  health  and 
safety  because  of  turbine  overspeed 
events.  Further,  the  potential  for  and 
consequences  of  turbine  overspeed 
events  are  diminished  by  factors  such  as 
the  orientation  of  the  turbine  relative  to 
plant  structures  and  equipment, 
licensee  inservice  testing  programs, 
which  must  comply  with  10  CFR 
50.55(a),  and  surveillance  programs  for 
the  turbine  control  and  stop  valves 
derived  frtim  the  manufacturer's 
recommendations. 

Accordingly,  the  sta^  has  concluded 
that  the  turbine  overspeed  protection 
system  does  not  satisfy  the  final  policy 
statement  criteria  and  need  not  he 
included  in  TS.  Licensees  may  propose 
to  relocate  the  turbine  overspeed 
protection  requirements  to  the  UFSAF 


requirements  to  the  UFSAR  and  control 
changes  to  those  provisions  in 
accordance  with  ID  CFR  50.59. 

Dated  at  Rockville,  Maryland,  this  20th  day 
of  June  1995. 

Brian  K.  Grimes, 

Director,  Division  of  Project  Support,  Office 
of  Nuclear  Reactor  Ftegulation. 

[FR  Doc.  95-15677  Filed  6-26-95;  8:45  am) 
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[Docket  70-1257] 

Finding  of  No  Significant  Impact  and 
Notice  of  Opportunity  for  a  Hearing 
Renewal  of  Special  Nuclear  Material 
License  SNM-1227  Siemens  Power 
Corporation  Richland  Engineering  and 
Manufacturing  Facility  Richland, 
Washington 

The  U.S.  Nuclear  Regulatory 
Commission  is  considering  the  renewal 
of  Special  Nuclear  Material  License 
SNM-1227  for  the  continued  operation 
of  the  Siemens  Power  Corporation's 
(SPC)  Engineering  and  Manufacturing 
Facility  located  in  Richland. 
Washington.  The  facility  manufactures 
low-enriched  uranium  fuel  for 
commercial  nuclear  power  reactors. 

Sununary  of  the  Environmental 
Assessment 

Identification  of  the  Proposed  Action 

The  proposed  action  is  the  renewal  of 
SPC's  special  nuclear  material  license 
for  10  years.  With  this  renewal,  SPC  will 
continue  to  operate  the  Richland 
Engineering  and  Manufacturing  Facility 
to  fabricate  fuel  assemblies  for 
commercial  nuclear  power  reactors.  SPC 
is  authorized  to  possess  and  use  up  to 
25.000  kilograms  of  uranium-235  in 
compounds  enriched  up  to  5  weight 
percent  in  the  U-235. 

The  facility  converts  low-enriched 
lu^nium  hexafluoride  (UFs)  to  uranium 
dioxide  (UO2)  powder,  presses  the  UO2 
into  pellets,  loads  the  pellets  into  rods, 
and  assembles  the  rods  into  final  fuel 
assemblies.  Most  of  the  UF6-to-U02 
conversion  is  performed  using  the 
ammonium  diuranate  (ADU)  process; 
however,  with  this  license  renewal.  SPC 
will  significantly  expand  its  existing  dry 
conversion  capacity  and  shut  down 
most  of  the  ADU  process  capacity.  The 
environmental  assessment  considers 
both  the  impacts  of  continued  operation 
of  the  ADU  process  and  the  impacts  of 
the  expanded  dry  conversion  capacity, 
which  are  expected  to  be  significantly 
reduced. 

The  Need  for  the  Proposed  Action 

SPC  performs  a  necessary  service  for 
the  commercial  nuclear  power  industry 


by  fabricating  fuel  assembhes. 
Currently,  the  SPC  facility  is  one  of  four 
such  producers  of  low-enriched 
uranium  fuel  that  operates  within  the 
United  States.  Denial  of  the  license 
renewal  application  is  an  alternative 
available  to  the  NRC  but  would  result  in 
either  the  expansion  of  production 
capacity  or  transfer  of  fuel  production 
activities  at  another  facility. 

Environmental  Impacts  of  the  Proposed 
Action 

The  continued  operation  of  the  SPC 
faciUty  will  result  in  the  continued 
release  of  low  levels  of  hazardous  and 
radioactive  constituents.  Under  accident 
conditions,  the  facility  could  release 
higher  concentrations  over  a  short 
period  of  time.  The  facility  uses  a 
number  of  controls  to  reduce  the  release 
of  hazardous  and  radioactive  materials 
to  the  environment  and  performs 
monitoring  of  effluents  and  the 
environment.  These  controls  and  the 
monitoring  program  are  described 
below. 

The  radiological  environmental 
impacts  of  normal  operations  and 
postulated  accidents  were  evaluated  for 
the  SPC  facility.  These  impacts  are 
summarized  foUovdng  the  description 
of  controls  and  monitoring. 

Effluent  Controls  and  Monitoring 

The  SPC  facility  produces  gaseous, 
liquid,  and  solid  efQuent  streams. 
Gaseous  effluents  are  controlled  by 
minimizing  the  amount  of  airborne 
radioactive  materials  within  the  plant 
and  by  the  use  of  stack  scrubbers  and 
High  Efficiency  Particulate  Air  (HEPA) 
filters.  Liquid  effluents  are  controlled  by 
the  use  of  waste  water  retention  lagoons 
and  treatment  systems  that  reduce  the 
concentration  of  radioactive  materials 
prior  to  discharge  to  the  Richland  city 
sewer  system.  Solid  efiluents  are 
controlled  by  segregation  of  radioactive 
wastes  from  trash  and  hazardous  wastes; 
containment  of  wastes  in  drums  or 
boxes  on  ^te;  treatment  by 
decontamination,  compaction,  or 
incineration,  as  appropriate;  and  final 
disposal  offsite. 

SPC  monitors  these  effluents  at  or  just 
prior  to  the  points  of  release.  Gaseous 
stack  effluents  are  sampled 
continuously  at  isokinetic  flow 
conditions,  and  the  samples  are 
analyzed  for  radioactivity.  Liquid 
effluents  are  sampled  at  the  lift  station 
at  the  point  of  discharge  to  the  sewer, 
and  the  samples  are  analyzed  for 
uranium  and  other  constituents.  Solid 
wastes  are  surveyed  prior  to  treatment 
or  off-site  disposal. 

Action  levels  have  been  selected  for 
each  of  these  effluents,  in  accordance 
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with  applicable  NRC.  Environmental 
Protection  Agency  (EPA),  and  State 
regulations,  and  are  incorporated  into 
the  renewed  license.  These  action  levels 
specify  radionuclide  concentrations  at 
which  investigations  would  be  initiated 
and  operations  would  be  shut  down. 

The  effluent  monitoring  program  will 
cover  the  expanded  dry  conversion 
process,  including  monitoring  of  new 
process  off-gas  and  building  ventilaUon 
systems. 
Enviroiunenlal  Monitoring 

SPC  also  performs  monitoring  to 
detect  accumulation  of  radioactive 
materials  in  the  environment.  Off-site 
soils  are  sampled  from  two  stations 
quarterly  and  are  analyzed  for  uranium. 
Off-site  vegetation  is  sampled  from  two 
stations  monthly  during  the  growing 
season  and  is  analyzed  for  fluoride  as  an 
indicator  of  plant  emissions.  Ambient 
air  is  sampled  continuously  at  two 
stations  and  analyzed  for  fluoride. 

The  lagoon  liner  systems  are 
inspected  monthly  for  the  presence  of 
liquids.  If  liquids  are  present,  a  sample 
is  taken  and  analyzed  for  constituents 
present  in  the  lagoon.  If  the  liquids  are 
identified  as  lagoon  contents,  the  lagoon 
would  be  emptied  and  the  liner 

repaired. 

Ground  water  near  the  lagoons  is 
sampled  on  a  quarterly  basis,  and  the 
samples  analyzed  for  gross  alpha  and 
beta  and  for  chlorides,  nitrate  nitrogen, 
ammonia  nitrogen,  and  pH.  If  the 
ground  water  data  indicate  a  lagoon 
leak,  then  the  lagoon  would  be  emptied 
and  the  liner  repaired. 

Richland  city  sewage  plant  sludge  is 
sampled  monthly  and  analyzed  for 
uranium.  If  a  running  average  of  the 
analyses  over  a  6-month  period  exceeds 
25  pico-curies  per  gram,  or  any  single 
confirmed  result  equals  or  exceeds  30 
pico-curies  per  gram  discharges  to  the 
sewer  will  be  stopped  and  an 
investigation  will  be  performed. 

The  environmental  monitoring 
program  will  not  change  as  a  result  of 
the  dry  conversion  process  expansion. 

Envimnmental  Impacts  From  Normal 
Operations 

The  release  of  radioactive  material  to 
air  and  water  represents  a  potential 
negative  impact  on  the  health  and  safety 
of  the  surrounding  population.  This 
impact  results  in  a  very  small  increase 
in  the  risk  of  cancer  due  to  low  levels 
of  radiation  exposure.  The  risk  has  been 
calculated  and  presented  in  terms  of 
committed  effective  dose  equivalent  and 
organ  doses  resulting  from  a  single  year 
of  operation.  For  doses  resulting  from 
inhalation  or  ingestion  of  uranium,  this 
quantity  is  the  total  effective  dose 


equivalent  or  organ  dose  that  will 
accrue  to  an  individual  over  a  50-year 
period  beginning  with  the  year  the 
intake  occurs.  Doses  to  a  hypothetical 
maximally  exposed  individual  and 
collective  dose  to  the  population  living 
within  an  80  kilometer  (50  mile)  radius 
of  the  SPC  facility  were  calculated  and 
are  summarized  below. 

Based  on  effluent  data  for  the  past  5 
years,  the  SPC  facility  is  expected  to 
release  approximately  15  microcuries 
per  year  (jiQ/yr)  of  alpha  activity  and 
1.4  jiCi/yr  of  beta  activity  via  gaseous 
emissions  and  less  than  0.06  curies  per 
year  of  uranium  via  sewer  discharges. 
"  The  amount  of  gaseous  alpha  emissions 
is  expected  to  be  reduced  significantly 
when  the  change  from  ADU  conversion 
to  dry  conversion  is  completed. 

Doses  to  the  maximally  exposed 
individual  via  the  atmospheric  and 
aqueous  release  pathways  were 
calculated  using  the  Hanford 
Environmental  Dosimetry  Software 
system  (GENII  code)  and  realistic  and 
conservative  assumptions. 

The  total  effective  dose  to  a 
hypothetical  resident  at  the  site 
boundary  would  be  0.024  millirems  per 
year  from  atmospheric  emissions.  The 
total  effective  dose  to  the  nearest 
existing  downwind  residence.  3.4 
kilometers  (2.1  miles)  southeast  of  the 
plant,  is  calculated  at  0.0002  millirem 
per  year  from  atmospheric  emissions. 
These  doses  are  far  below  the  25 
millirem  per  year  standard  in  40  CFR 
Part  190  for  organ  doses  from  fuel  cycle 
operations  and  the  10  millirem  per  year 
standard  in  40  CFR  Part  61,  Subpart  I, 
for  doses  from  atmospheric  releases. 

The  collective  dose  to  the  population 
from  routine  atmospheric  releases  is 
estimated  at  0.0035  person-rem  per  year, 
less  than  0.00005  percent  of  the  85,000 
person-rem  per  year  that  the  same 
population  is  exposed  to  from  natural 
background  sources. 

Radioactive  material  released  from  the 
SPC  facility  to  the  Richland  sewer 
system,  and  ultimately  to  the  Columbia 
River,  may  result  in  radiation  exposure 
to  humans  through  a  variety  of 
pathways.  The  primary  pathways 
considered  in  the  analysis  were 
ingestion  of  drinking  water  from  the 
Columbia  River,  consumption  of  fish 
from  the  river  and  terrestrial  foodstuffs 
irrigated  with  river  water,  and  exposure 
during  recreational  activities  such  as 
swimming  and  boating.  Doses  to  a 
maximally  exposed  individual  living 
near  the  site  and  to  the  population 
within  80  kilometers  (50  miles) 
downstream  were  calculated.  The 
radionuclide  release  rates  used  in  the 
analysis  are  from  measurements  of  the 
efflyent  discharged  to  the  sewer  system. 


Because  most  of  the  reported 
concentrations  were  at  or  below  the 
lower  limit  of  detection  for  the 
analytical  procedure,  the  aqueous 
release  used  in  the  dose  calculation 
conservatively  overestimates  the  actual 
release.  The  total  effective  dose  ftx)m 
aqueous  effluents  to  the  Columbia  River 
ftt)m  the  ADU  conversion  process  was 
calculated  at  0.00056  millirem,  which  is 
well  below  applicable  regulatory 
standards  in  40  CFR  Part  190  and  10 
CFR  Part  20,  Subpart  D.  Most  of  the 
dose  is  from  U-234 ,  and  the  bone 
surface  receives  the  highest  dose.  Liquid 
releases  from  the  dry  conversion 
process,  after  the  lagoon  contents  are 
processed,  are  expected  to  average  about 
30  percent  of  the  current  levels, 
"nie  dose  to  the  surrounding 
population  from  aqueous  releases  is 
estimated  at  0.074  person-rem  per  year. 
This  dose  is  less  than  0.004  percent  of 
the  21,000  person-rem  per  year  from 
natural  background  radiation  sources  to 
the  downstream  population. 

The  treatment  m  the  city  sewage 
treatment  plant  of  liquid  releases  results 
in  some  reconcentration  of  uranium  in 
sewage  sludge.  Sludge  from  the  sewage 
plant  is  shipped  daily  to  the  Richland 
city  landfarm  where  it  is  mixed  with 
approximately  equal  amounts  of 
petroleum-contaminated  soils  and 
native  soils.  After  6  months,  the  mixture 
is  used  as  intermediate  cover  at  the  city 
landfill.  SPC  samples  the  sludge  on  a 
monthly  basis  and  analyzes  it  for 
uranium  content.  The  concentration  of 
uranium  in  the  sludge  has  been  on  the 
order  of  10  picocuries  per  gram  (pCi/g) 
of  sludge  (wet  weight  basis),  and  SPC 
has  committed  to  action  levels  of  25 
pCi/g  for  any  6-month  running  average 
or  30  pCi/g  for  a  single  sample.  If  these 
action  levels  are  exceeded,  discharges  to 
the  sewer  will  be  halted  and  an 
investigation  performed. 

Environmental  Impacts  From 
Accidental  Releases 

Release  of  radioactive  or  hazardous 
materials  under  off-normal  or  accident 
conditions  poses  a  potential  risk  to 
public  health  and  safety  and  the 
environment.  The  potential 
consequences  of  these  accidents  include 
personal  injury,  health  effects  from 
acute  exposures  to  toxic  materials,  non- 
stochastic  effects  from  acute  radiation 
exposure,  and  risk  of  latent  cancer 
fatality  from  exposure  to  radioactive 
material. 

A  set  of  four  accidents  spanning  the 
range  of  potential  consequences  was 
selected  and  evaluated.  Three  of  the 
four  scenarios  evaluated  the  accidental 
release  of  radioactive  materials.  The 
intakes  and  predicted  doses  for  the  three 


radiological  accident  scenarios  were 
small,  with  negligible  associated  health 
effects,  or  below  the  level  normally 
assumed  for  the  onset  of  clinically 
observed  effects.  The  fourth  accident 
analyzed,  the  release  of  gaseous 
ammonia,  would  be  expected  to 
produce  noticeable,  but  not  life- 
threatening  effects  both  on  site  and  off 
site.  Given  the  low  likelihood  of  these 
accidents,  it  is  concluded  that  the 
license  renewal  will  not  have  a 
significant  impact  on  the  general 
population. 

Socioeconomic  Impacts 

SPC  employs  1,000  people  at  the 
Richland  plant,  which  is  approximately 
1.5  percent  of  the  68,000  people 
employed  in  the  Tri-Cities  area. 
Renewal  of  the  license  will  allow  the 
continued  operation  of  the  facility  and 
continued  employment  of  these  1,000 
people. 

Alternatives  to  the  Proposed  Action 

If  the  license  is  not  renewed,  the 
facility  would  cease  operation  and  begin 
decontamination  and  decommissioning. 
SPC  would  perform  a  survey  of  the  site 
grounds  and  buildings  and  develop  a 
detailed  decontamination  and 
decommissioning  plan.  This  plan  would 
include  the  decontamination  of 
buildings,  lagoons,  and  other  outdoor 
areas;  generation  and  off-site  disposal  of 
significant  quantities  of  low-level 
radioactive  waste;  and  excavation  of 
contaminated  soils.  Decontamination 
and  decommissioning  operations  would 
result  in  the  release  of  small  amounts  of 
radioactivity  to  the  atmosphere  and  to 
the  Columbia  River.  Specific  estimates 
of  the  quantities  that  would  be  released 
and  associated  doses  are  too  speculative 
to  predict,  but  the  expected  range  could 
be  about  the  same  as  for  continued 
operation  to  one  order  of  magnitude 
less.  Consequently,  the  doses  to  the 
maximally  exposed  individual  and  to 
the  general  population  would  be  about 
the  same  to  an  order  of  magnitude  less. 

The  decontamination  and 
decommissioning  operations  would 
require  fewer  employees  than  plant 
operations,  resulting  in  an  immediate 
negative  socioeconomic  impact.  This 
negative  socioeconomic  impact  would 
increase  when  decontamination  and 
decommissioning  operations  were 
completed  and  the  facility  closed. 

The  cessation  of  operations  would 
also  result  in  there  being  one  less 
operating  fuel  fabrication  facility  in  the 
U.S..  with  a  potential  impact  on  the 
commercial  nuclear  power  industry. 


Agencies  and  Persons  Consulted 

To  prepare  the  Environmental 
Assessment,  the  staff  used  the  license 
renewal  application  dated  August  1992; 
Revision  4  to  the  Supplement  to 
Applicant's  Environmental  Report  dated 
July  1994;  additional  information  dated 
September  12  and  October  21, 1994,  and 
March  31, 1995;  and  independent  data 
and  analyses.  In  addition,  discussions 
were  held  with  the  Washington 
Department  of  Health.  Radiation 
Protection  Division;  the  Washington 
Department  of  Ecology  Nuclear  Waste 
Program  and  Water  Quality  Section;  the 
Benton  County  Clean  Air  Authority;  the 
United  States  Environmental  Protection 
Agency,  Region  X;  the  City  of  Richland 
Department  of  Water  and  Waste 
Utilities:  the  Washington  State 
Archeologist;  the  Bureau  of  Indian 
Affairs,  Yakama  Agency;  and  the 
Yakama  Indian  Nation. 

Conclusion 

The  NRC  staff  concludes  that  the 
environmental  impacts  associated  with 
the  proposed  license  renewal  for 
continued  operation  of  SPC's  Richland 
facility  are  expected  to  be  insignificant. 

Finding  of  No  Significant  Impact 

The  Commission  has  prepared  an 
Environmental  Assessment  related  to 
the  renewal  of  Special  Nuclear  Material 
License  SNM-1227.  On  the  basis  of  this 
assessment,  NRC  has  concluded  that 
environmental  impacts  that  would  be 
created  by  the  proposed  licensing  action 
would  not  be  significant  and  do  not 
warrant  the  preparation  of  an 
Environmental  Impact  Statement. 
Accordingly,  it  has  been  determined 
that  a  finding  of  no  significant  impact  is 
appropriate. 

Opportunity  for  a  Hearing 

Any  person  whose  interest  may  be 
affected  by  the  issuance  of  this  license 
renewal  may  file  a  request  for  a  hearing. 
Any  request  for  hearing  must  be  filed 
with  the  Office  of  the  Secretary,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  within  30  days 
of  the  pubhcation  of  this  notice  in  the 
Federal  Register;  must  be  served  on  the 
NRC  staff  (Executive  Director  for 
Operations,  One  White  Flint  North, 
11555  Rockville  Pike.  Rockville.  MD 
20852),  and  on  the  licensee  (Siemens 
Power  Corporation.  2101  Horn  Rapids 
Road,  Richland.  WA  99352-0130);  and 
must  comply  with  the  requirements  for 
requesting  a  hearing  set  forth  in  the 
Commission's  regulation  10  CFR  Part  2, 
Subpart  L,  "Informal  Hearing 
Procedures  for  Adjudications  in 
Materials  Licensing  Proceedings." 


These  requirements,  which  the 
requestor  must  address  in  detail,  are: 

1.  The  interest  of  the  requestor  in  the 
proceeding; 

2.  How  Uiat  interest  may  be  affected 
by  the  results  of  the  proceeding, 
including  the  reasons  why  the  requestor 
should  be  permitted  a  hearing; 

3.  The  requestor's  areas  of  concern 
about  the  licensing  activity  that  is  the 
subject  matter  of  the  proceeding;  and 

4.  The  circumstances  establishing  that 
the  request  for  hearing  is  timely,  that  is, 
filed  within  30  days  of  the  date  of  this 
notice. 

In  addressing  how  the  requestor's 
interest  may  be  affected  by  the 
proceeding,  the  request  should  describe 
the  nature  of  the  requestor's  right  under 
the  Atomic  Energy  Act  of  1954,  as 
amended,  to  be  made  a  party  to  the 
proceeding;  the  nature  and  extent  of  the 
requestor's  property,  financial,  or  other 
(i.e.,  health,  safety)  interest  in  the 
proceeding;  and  the  possible  effect  of 
any  order  that  may  be  entered  in  the 
proceeding  upon  the  requestor's 
interest. 

Dated  at  Rockville,  Maryland,  this  20th  day 
of  June  1995. 

For  the  Nuclear  Regulatory  Conunission. 
Robert  C.  Pierson, 

Chief.  Licensing  Branch.  Division  of  Fuel 
Cycle  Safety  and  Safeguards.  NMSS. 
[PR  Doc.  95-15675  Filed  6-26-95;  8:45  am] 

BU.1JNG  CODE  7S9(M)1-P 


RAILROAD  RETIREMENT  BOARD 

Agency  Forms  Submitted  for  0MB 
Review 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  Chapter  35),  the  Raihxwd 
Retirement  Board  has  submitted  the 
following  proposal(s)  for  the  collection 
of  information  to  the  Office  of 
Management  and  Budget  for  review  and 
approval. 

Summary  of  Proposal(s) 

(1)  Collection  title:  Release  of 
Canadian  Tax  Information. 

(2)  Form(s)  submitted:  G-261. 

(3)  OMB  Number:  N/A. 

(4)  Expiration  date  of  current  OMB 
clearance:  N/A. 

(5)  Type  of  request:  New  Collection. 

(6)  Respondents:  Individuals  or 
households. 

(7)  Estimated  annual  number  of 
respondents:  50. 

(8)  Total  annual  responses:  50. 

(9)  Total  annual  reporting  hours:  4. 

(10)  Collection  description:  The 
proposed  information  collection  will 
request  Canadian  taxpayers  who  are 
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either  RRB  disability  annuitants  or 
recent  unemployment  and  sickness 
claimants  to  consent  to  the  release  of 
their  individual  tax  records  from 
Revenue  Canada  to  the  RRB.  The 
information  w^ill  be  used  by  the  RRB  to 
monitor  their  eligibility  for  benefits. 

Additional  Information  or  Comments: 
Copies  of  the  form  and  supporting 
documents  can  be  obtained  from  Chuck 
Mierzwa,  the  agency  clearance  officer 
(312-751-3363).  Comments  regarding 
the  information  collection  should  be 
addressed  to  Ronald  J.  Hodapp.  Railroad 
Retirement  Board,  844  North  Rush 
Street,  Chicago.  Illinois  60611-2092  and 
the  OMB  reviewer,  Laura  Oliven  (202- 
395-7316).  Office  of  Management  and 
Budget,  Room  10230,  Newr  Executive 
Office  Building.  Washington.  D.C. 
20503. 

Chuck  Mierrwa, 
Oearance  Officer. 
IFR  Doc.  95-15606  Filed  6-26-95;  8:45  ami 

BH.UNG  CODE  790S-01-4I 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  Loan  Area  #2785] 

Declaration  of  Disaster  Loan  Area; 
Kentucky 

As  a  result  of  the  President's  major 
declaration  on  June  13, 1995. 1  find  that 
Bath,  Clark,  Hardin,  Jessamine,  Meade, 
Mercer,  Montgomery,  and  Rowan 
Counties  in  the  State  of  Kentucky 
constitute  a  disaster  area  due  to 
damages  caused  by  tornadoes,  severe 
wind  and  hail  storm,  torrential  rain,  and 
flooding  which  occurred  May  13. 1995 
through  May  19,  1995.  Applications  for 
loans  for  physical  damages  may  be  filed 
until  the  close  of  business  on  August  12. 

1995,  and  for  loans  for  economic  injury 
until  the  close  of  business  on  March  13, 

1996,  at  the  address  listed  below:  U.S. 
Small  Business  Administration.  Disaster 
Area  1  Office.  360  Rainbow  Blvd.  South. 
3rd  Floor,  Niagara  Falls,  NY  14303,  or 
other  locally  announced  locations.  In 
addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  following  contiguous 
counties  may  be  filed  until  the  specified 
date  at  the  above  location.  Anderson, 
Bourbon,  Boyle,  Breckinridge,  Bullitt, 
Carter,  Elliott,  Estill,  Fayette.  Flemming. 
Garrard.  Grayson.  Hart.  Jefferson.  Larue. 
Lewis,  Madison,  Menifee,  Morgan, 
Nelson,  Nicholas,  Powell,  Washington, 
and  Woodford  Counties  in  Kentucky, 
and  Crawford.  Harrison,  and  Perry 
Counties  in  Indiana. 

The  interest  rates  are: 
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Percent 

For  physical  damage: 

Homeowners  wttti  credit  avail- 

able elsewhere          

8.000 

Homeowners      without      credit 

available  elsewhere   

4.000 

Businesses  with  credit  available 

elsewhere  

8.000 

Businesses  with  nofvpfofit  or- 

ganizations    without     credit 

available  eisewtiere 

4.000 

Others  (Including  nori-profit  or- 

ganization) with  credit  avail- 

at)le  elsewhere  

7.125 

For  economic  injury: 

Businesses  and  small  agricui- 

tural    cooperatives    without 

credit  available  elsewhere  . 

4.000 

The  number  assigned  to  this  disaster 
for  physical  damage  is  278512.  For 
economic  injury  the  numbers  are 
854200  for  Kentucky  and  8543  for 
Indiana. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008). 

Dated;  June  19.  1995. 
Beniard  Kulik. 

Associate  Administrator  for  Disaster 
Assistance. 
IFR  Doc.  95-15710  Filed  6-26-95:  8:45  am) 

BILUNG  CODE  802S-01-M 


[Declaration  of  Disaster  Loan  Area  «2786] 

Declaration  of  Disaster  Loan  Area; 
Tennessee 

Lawrence  County  and  the  contiguous 
counties  of  Giles,  Lewis.  Maury,  and 
Wayne  in  the  State  of  Tennessee 
constitute  a  disaster  area  as  a  result  of 
damages  caused  by  tornadoes,  severe 
storms,  and  flooding  which  occurred  on 
May  18,  1995.  Applications  for  loans  for 
physical  damage  may  be  filed  until  the 
close  of  business  on  August  18, 1995 
and  for  economic  injury  until  the  close 
of  business  on  March  19.  1996  at  the 
address  listed  below:  U.S.  Small 
Business  Administration.  Disaster  Area 
2  Office.  Oneflaltimore  Place.  Suite 
300.  Atlanta.  GA  30308.  or  other  locally 
announced  locations. 

The  interest  rates  are: 


Percent 

For  physical  damage: 

Homeowners  with  credit  avail- 

able elsewtiere          

8.000 

Homeowners      wittiout      credit 

availat]le  elsewhere 

4.000 

Businesses  with  credit  available 

elsewhere  

8.000 

Businesses  and  non-profit  orga- 

nizations wittiout  credit  avail- 

able elsewhere  

4.000 

Others  (including  non-profit  or- 
ganizations) with  credit  avaii- 

ak)le  elsewtiere  

For  economic  injury: 

Businesses  and  small  agncul- 
tural  cooperatives  wrttrout 
credit  available  elsewhere 


Percent 


7.125 


4.000 


The  number  assigned  to  this  disaster 
for  physical  damage  is  278606  and  for 
economic  injury  the  number  is  854400. 

Any  counties  contiguous  to  the  above- 
named  county  and  not  listed  herein 
have  been  previously  declared  under  a 
separate  declaration  for  the  same 
occurrence. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008). 

Dated:  )une  19,  1995. 
Philip  Lader, 
Administrator. 
[FR  Doc.  95-15711  Filed  6-26-95;  8:45  am) 

BILUNO  COOE  8025-01-M 

[Declaration  of  Disaster  Loan  Area  #2784] 

Declaration  of  Disaster  Loan  Area; 
Texas 

As  a  result  of  the  President's  major 
disaster  declaration  on  June  13.  1995, 1 
find  that  Tom  Green  County  in  the  State 
of  Texas  constitutes  a  disaster  area  due 
to  damages  caused  by  severe 
thunderstorms,  flooding,  hail,  and 
tornadoes  which  occurred  May  28. 1995 
through  May  31,  1995.  Applications  for 
loans  for  physical  damages  may  be  filed 
until  the  close  of  business  on  August  14, 

1995.  and  for  loans  for  economic  injury 
until  the  close  of  business  on  March  13. 

1996,  at  the  address  listed  below:  U.S. 
Small  Business  Administration.  Disaster 
Area  3  Office.  4400  Amon  Carter  Blvd.. 
Suite  102,  Ft.  Worth.  TX  76155,  or  other 
locally  announced  locations.  In 
addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  following  contiguous 
counties  in  the  State  of  Texas  may  be 
filed  until  the  specified  date  at  the 
above  location:  Coke.  Concho.  Irion. 
Menard.  Reagan.  Runnels.  Schleicher, 
and  Sterling. 

The  interest  rates  are: 


For  physical  damage: 

Homeowners  with  credit  avail- 
able elsewhere  

Homeowners  without  credit 
availat)le  elsewhere 

Businesses  with  credit  availat>le 
elsewhere  

Businesses  arxJ  rxsn-profit  orga- 
nizations without  credit  avail- 
at)le  elsewhere  


Percent 


8.000 
4.000 
8.000 

4.000 


Percent 

Others  (including  non-profit  or- 
ganizations) with  credit  avail- 
at)le  elsewtiere  

7.125 

For  economic  injury: 
Businesses  and  small  agricul- 
tural    cooperatives     wittiout 
credit  available  elsewhere 

4.000 

The  number  assigned  to  this  disaster 
for  physical  damage  is  278411  and  for 
economic  injury  the  number  is  854100. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008). 

Dated:  )une  19,  1995. 
Bernard  Kulik, 

Associate  Administrator  for  Disaster 
Assistance. 
IFR  Doc.  95-15712  Filed  6-26-95;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Aviation  Rulemaking  Advisory 
Committee;  New  Task 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  new  task  assignment 
for  the  Aviation  Rulemaking  Advisory 
Committee  (ARAC). 

SUMMARY:  Notice  is  given  of  a  new  task 
assigned  to  and  accepted  by  the 
Aviation  Rulemaking  Advisory 
Committee  (ARAC).  This  notice  informs 
the  public  of  the  activities  of  ARAC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Chris  Christie,  Director,  Office  of 
Rulemaking,  FAA.  800  Independence 
Avenue  SW.  Washington.  DC  20591; 
telephone  (202)  267-9677. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  FAA  has  established  an  Aviation 
Rulemaking  Advisory  Committee  to 
provide  advice  and  recommendations  to 
the  FAA  Administrator,  through  the 
Associate  Administrator  for  Regulation 
and  Certification,  on  the  full  range  of 
the  FAA's  rulemaking  activities  with 
respect  to  aviation-related  issues. 

The  Task 

This  notice  is  to  inform  the  public 
that  the  FAA  has  asked  ARAC  to 
provide  advice  and  a  recommendation 
on  the  following  task: 

Review  National  Transportation  Safety 
Board  (NTSB)  Safety  Recommendations  95- 
25,  95-26,  and  95-27,  pursuant  to  Flight  Data 
Recorder  (FDR)  parameters  and  amendments 
to  14  CFR  121.343.  125.225,  and  135.152,  and 
recommend  disposition  of  the  NTSB 


recommendations.  The  ARAC 
recommendation  should  be  in  the  form  of  a 
Notice  of  Proposed  Rulemaking  (NPRM). 

The  FAA  has  asked  that  ARAC 
provide  a  final  document,  including 
background  and  economic  analysis,  to 
justify  and  carry  out  its 
recommendation. 

ARAC  Acceptance  of  Task 

ARAC  has  accepted  the  task  and  has 
chosen  to  establish  a  Flight  Data 
Recorder  Working  Group.  The  working 
group  will  serve  as  staff  to  ARAC  to 
assist  ARAC  in  the  analysis  of  the 
assigned  task.  Working  group 
recommendations  must  be  reviewed  and 
approved  by  ARAC.  If  ARAC  accepts  the 
working  group's  recommendations,  it 
forwards  them  to  the  FAA  as  ARAC 
recommendations. 

Working  Group  Activity 

The  Flight  Data  Recorder  Working 
Group  is  expected  to  comply  with  the 
procedures  adopted  by  ARAC.  As  part 
of  the  procedures,  the  working  group  is 
expected  to: 

1.  Recommend  a  work  plan  for 
completion  of  the  tasks,  including  the 
rationale  supporting  such  a  plan,  for 
consideration  at  the  Executive 
Committee  meeting  held  following 
publication  of  this  notice. 

2.  Give  a  detailed  conceptual 
presentation  of  the  proposed 
recommendations,  prior  to  proceeding 
with  the  work  stated  in  item  3  below. 

3.  Draft  appropriate  regulatory 
documents  with  supporting  economic 
and  other  required  analyses,  and/or  any 
other  related  guidance  material  or 
collateral  documents  the  working  group 
determines  to  be  appropriate;  or,  if  new 
or  revised  requirements  or  compliance 
methods  are  not  recommended,  a  draft 
report  stating  the  rationale  for  not 
making  such  recommendations. 

4.  Provide  a  status  report  at  each 
Executive  Committee  meeting. 

The  Secretary  of  Transportation  has 
determined  that  the  formation  and  use 
of  ARAC  is  necessary  and  in  the  public 
interest  in  connection  with  the 
performance  of  duties  imposed  on  the 
FAA  by  law. 

Meetings  of  ARAC  will  be  open  to  the 
public,  except  as  authorized  by  section 
10(d)  of  the  Federal  Advisory 
Committee  Act.  Meetings  of  the  Flight 
Data  Recorder  Working  Group  will  not 
be  open  to  the  public,  except  to  the 
extent  that  individuals  with  an  interest 
and  expertise  are  selected  to  participate. 
No  public  announcement  of  working 
group  meetings  will  be  made. 


Issued  in  Washington,  DC,  on  June  12, 
1995. 

Chris  A.  Christie, 

Executive  Director,  Aviation  Rulemaking 
A  dvisory  Committee. 
IFR  Doc.  95-15725  Filed  6-26-95:  8:45  am] 
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Aviation  Rulemaking  Advisory 
Committae;  General  Aviation 
Operattons  Issues — Revised  Task 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  revised  task 
assignment  for  the  Aviation  Rulemaking 
Advisory  Committee  (ARAC). 

SUMMARY:  Notice  is  given  of  a  change  in 
the  task  assigned  to  and  accepted  by  the 
Aviation  Rulemaking  Advisory 
Committee  (ARAC).  "This  notice  informs 
the  public  of  the  activities  of  ARAC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Louis  C.  Cusimano.  Assistant 
Executive  Director  for  General  Aviation 
Operations  Issues.  Aviation  Rulemaking 
Advisory  Committee.  Flight  Standards 
Service  (AFS-800).  800  Independence 
Avenue.  SW..  Washington.  DC  20591. ' 
telephone  (202)  267-8452;  fax  (202) 
267-5094. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  FAA  has  established  an  Aviation 
Rulemaking  Advisory  Committee  to 
provide  advice  and  recommendations  to 
the  FAA  Administrator,  through  the 
Associate  Administrator  for  Regulation 
and  Certification,  on  the  full  range  of 
the  FAA's  rulemaking  activities  with 
respect  to  aviation-related  issues.  This 
includes  obtaining  advice  and 
recommendations  on  the  FAA's 
commitment  to  harmonize  its  Federal 
Aviation  Regulations  (FAR)  and 
practices  with  its  trading  partners  in 
Europe  and  Canada. 

One  area  ARAC  deals  with  is  general 
aviation  operations  issues.  These  issues 
involve  the  operation  of  general  aviation 
aircraft  and  certification  of  airmen  in  14 
CFR  parts  61,  91. 103, 125. 133. 137.141. 
and  143. 

The  Revised  Task 

This  notice  is  to  inform  the  public 
that  the  FAA  has  revised  a  task 
previously  assigned  to  ARAC.  The 
revised  task  has  been  accepted  by 
ARAC.  The  FAA  has  asked  ARAC  to 
provide  advice  and  recommendation  on 
the  following  revised  task: 

Part  103  (Ultralight  Vehicles):  Review  part 
103  of  the  Federal  Aviation  Regulations  and 
make  a  recommendation  to  the  Federal 
Aviation  Administration  concerning  whether 
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new  or  revised  standards,  under  part  103  or 
other  regulations  that  may  be  affected,  are 
appropriate.  In  reviewing  part  103.  the  ARAC 
should  consider: 

a.  United  States  Ultralight  Association's 
petition  to  amend  part  103  (Docket  No. 
25591)  and  all  comments  submitted 
regarding  the  petition,  and 

b.  Adding  definitions  and  operating  rules 
to  apply  to  rotorcraft. 

The  FAA  also  has  asked  that  ARAC 
determine  if  rulemaking  action  (e.g.. 
NPRM)  should  be  taken  or  advisory 
material  should  be  issued.  If  so,  ARAC 
has  been  asked  to  prepare  the  necessary 
documents,  including  economic 
analysis,  to  justify  and  carry  out  its 
recommendation(s). 

ARAC  Acceptance  of  Revised  Task 

ARAC  has  accepted  the  revised  task 
and  has  chosen  to  assign  it  to  the 
existing  Fart  103  (Ultralight  Vehicles) 
Working  Group.  The  working  group  w\\\ 
serve  as  staff  to  ARAC  to  assist  ARAC 
in  the  analysis  of  the  assigned  task. 
Working  group  recommendations  must 
be  reviewed  and  approved  by  ARAC.  If 
ARAC  accepts  the  working  group's 
recommendations,  it  forwards  them  to 
the  FAA  as  ARAC  recommendations. 

Working  Group  Activity 

The  Part  103  (Ultralight  Vehiclesl 
Working  Group  is  expected  to  comply 
with  the  procedures  adopted  by  ARAC. 
As  part  of  the  procedures,  the  working 
group  is  expected  to: 

1.  Recommend  a  work  plan  for 
completion  of  the  tasks,  including  the 
rationale  supporting  such  a  plan,  for 
consideration  by  ARAC. 

2.  Give  a  detailed  conceptual 
presentation  of  the  proposed 
recommendations,  prior  to  proceeding 
with  the  work  stated  in  item  3  below. 

3.  For  each  task,  draft  appropriate 
regulatory  documents  with  supporting 
economic  and  other  required  analyses, 
and/or  any  other  related  guidance 
material  or  collateral  documents  the 
working  group  determines  to  be 
appropriate;  or,  if  new  or  revised 
requirements  or  conipliance  methods 
are  not  recommended,  a  draft  report 
stating  the  rationale  for  not  making  such 
recommendations. 

4.  Provide  a  status  report  at  each 
meeting  of  ARAC  held  to  consider 
general  aviation  operations  issues. 

Participation  in  the  Working  Group 

The  Part  103  (Ultralight  Vehicles) 
Working  Group  is  composed  of  experts 
having  an  interest  in  the  assigned  task. 
A  working  group  member  need  not  be 
a  representative  of  a  member  of  the  full 
committee. 

An  individual  who  has  expertise  in 
the  subject  matter  and  wishes  to  become 


a  member  of  the  working  group  should 
write  to  the  person  listed  under  the 
caption  FOR  FURTHER  INFORMATION 
CONTACT  expressing  that  desire, 
describing  his  or  her  interest  in  the  task, 
and  stating  the  expertise  he  or  she 
would  bring  to  the  working  group.  The 
request  will  be  reviewed  by  the  assistant 
chair,  the  assistant  executive  director, 
and  the  working  group  chair,  and  the 
individual  will  be  advised  whether  or 
not  the  request  can  be  accommodated. 

The  Secretary  of  Transportation  has 
determined  that  the  formation  and  use 
of  ARAC  are  necessary  and  in  the  public 
interest  in  connection  with  the 
performance  of  duties  imposed  on  the 
FAA  by  law. 

Meetings  of  ARAC  will  be  open  to  the 
public,  except  as  authorized  by  section 
10(d)  of  the  Federal  Advisory 
Committee  Act.  Meetings  of  the  Part  103 
(Ultralight  Vehicles)  Working  Group 
will  not  be  open  to  the  public,  except 
to  the  extent  that  individuals  with  an 
interest  and  expertise  are  selected  to 
participate.  No  public  announcement  of 
working  group  meetings  will  be  made. 

Issued  in  Washington,  EJC.  on  June  16, 
1995. 

Louis  C.  Cusimano, 

Assistant  Executive  Director  for  General 
Aviation  Operations  Issues,  Aviation 
Rulemaking  Advisory  Committee. 
|FR  Doc.  95-15726  Filed  6-26-95;  8:45  am) 
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With  the  approval  of  the  chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting. 

Persons  wishing  to  present  statements 
or  obtain  information  should  contact  the 
RTCA  Secretariat.  1140  Connecticut 
Avenue,  NW.,  Suite  1020,  Washington, 
DC  20036;  (202)  833-9339  (phone)  or 
(202)  833-9434  (fax).  Members  of  the 
public  may  present  a  written  statement 
to  the  committee  at  any  time. 

Issued  in  Washington,  DC,  on  June  16, 
1995. 

Janice  L.  Peters, 
Designated  Official. 
|FR  Doc.  95-15731  Filed  6-26-95;  8:45  am) 
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RTCA,  Inc.;  Special  Committee  184, 
Minimum  Performance  and  Installation 
Standards  for  Taxi-Hold  Position 
Lights 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92^63,  5  U.S.C,  Appendix  2),  notice 
is  hereby  given  for  Special  Committee 
184  meeting  to  be  held  July  27-28,  1995, 
starting  at  9:00  a.m.  The  meeting  will  be 
held  at  RTCA,  1140  Connecticut 
Avenue,  NW.,  Suite  1020,  Washington, 
E)C,  20036. 

The  agenda  will  be  as  follows: 

(1)  Administrative  Announcements 

(Report  results  of  TMC  meeting 
conpeming  TOR); 

(2)  Chairman's  Introductory  Remarks; 

(3)  Review  and  Approval  of  Meeting 

Agenda; 

(4)  Review  and  Approve  Minutes  of  the 

Meeting  Held  June  5-6, 1995; 

(5)  Review  Status  of  Action  Items; 

(6)  Review  of  Draft  Document  Inputs; 

(7)  Work  Group  Drafting  Session; 

(8)  Other  Business; 

(9)  Date  and  Place  of  Next  Meeting. 
Attendance  is  open  to  the  interested 

public  but  limited  to  space  availability. 


RTCA,  Inc.;  Special  Committee  183; 
Standards  for  Airport  Security  Access 
Control  Systems 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463,  5  U.S.C,  Appendix  2),  notice 
is  hereby  given  for  Special  Committee 
183  meeting  to  be  held  July  25-26,  1995. 
The  first  day  Plenary  session  will  begin 
at  9:30  a.m.;  the  second  day  Editorial 
Working  Group  session  will  be  from 
9:30-11:30  a.m.  The  meeting  will  be 
held  at  RTCA,  Inc.,  1140  Connecticut 
Avenue,  N.W.,  Suite  1020,  Washington. 
DC.  20036. 

The  agenda  will  include: 

(1)  Administrative  Announcements; 

(2)  General  Introductions; 

(3)  Review  and  Approval  of  Agenda; 

(4)  Review  and  Approval  of  Minutes  of 

the  Meeting  held  June  12; 

(5)  Review  of  SC-183  Meeting  Schedule 

August-September  1995; 

(6)  Review  of  Draft  Material; 

(7)  Working  Group  Issues; 

(8)  Other  Business; 

(9)  Date  and  Place  of  Next  Meeting. 
Attendance  is  open  to  the  interested 

public  but  limited  to  space  availability. 
With  the  approval  of  the  chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  1140  Connecticut  Avenue, 
NW.,  Suite  1020,  Washington,  DC 
20036;  (202)  833-9339  (phone)  or  (202) 
833-9434  (fax).  Members  of  the  public 
may  present  a  written  statement  to  the 
committee  at  any  time. 

Issued  in  Washington,  DC,  on  June  16, 
1995. 

Janice  L.  Peters, 
Designated  Official. 
[FR  Doc.  95-15730  Filed  6-26-95;  8:45  am) 
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RTCA,  Inc.;  Special  Committee  165, 
Minimum  Operational  Performance 
Standards  for  Aeronautical  Mobile 
Satellite  Services 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463,  5  U.S.C,  Appendix  2),  notice 
is  hereby  given  for  Special  Committee 
165  meeting  to  be  held  July  19-21, 1995, 
starting  at  9:30  a.m.  The  meeting  will  be 
held  at  the  RTCA,  1140  Connecticut 
Avenue,  NW..  Suite  1020,  Washington, 
DC  20036. 

The  agenda  will  be  as  follows: 

(1)  Welcome  and  Introductions; 

(2)  Approval  of  the  Summary  of  the 

Previous  Meeting; 

(3)  Chairman's  Remarks; 

(4)  Review  of  SC-165  Working  Group 

Progress:  a.  Working  Group  1 
(MOPS),  b.  Working  Group  3 
(MASPS),  and  c.  Working  Group  5 
(SatVoice); 

(5)  Consideration  of  Documents  for 

Approval:  a.  DO-210,  AMSS 
Airborne  Equipment  MOPS;  and  b. 
DO-2XX,  E)esign  Guidelines  and 
Recommended  Standards  for  the 
Implementation  and  Use  of 
AMS(R)S  Voice  Services  in  a  Data 
Link  Environment; 

(6)  Other  Business; 

(7)  Date  and  Place  of  Next  Meeting. 
Attendance  is  open  to  the  interested 

public  but  limited  to  space  availability. 
With  the  approval  of  the  chairman, 
members  of  the  public  mq^  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  1140  Connecticut  Avenue, 
NW.,  Suit  1020,  Washington,  DC  20036; 
(202) 833-9339  (phone) or (202)  833- 
9434  (fax).  Members  of  the  public  may 
present  a  vmtten  statement  to  the 
committee  at  any  time. 

Issued  in  Washington,  DC,  on  June  16, 
1995. 
Janice  L.  Peters, 

Designated  Official. 

(FR  Doc.  95-15729  Filed  6-26-95;  8:45  am] 
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Civil  Tiltrotor  Development  Advisory 
Committee 

Pursuant  to  section  10(A)(2)  of  the 
Federal  Advisory  Committee  Act  Public 
Law  (72-362);  5  U.S.C.  (App.  I),  notice 
is  hereby  given  of  the  cancellation  of  a 
meeting  of  the  Federal  Aviation 
Administration  (FAA)  sponsored  Civil 
Tiltrotor  Development  Advisory 
Committee  (CTRDAC)  previously 
announced  for  June  29  in  Washington 
DC.  The  meeting  will  be  rescheduled  on 
a  later  date.  A  Federal  Register 


announcement  will  be  published  once  a 
date  has  been  chosen. 

For  further  information,  contact  Ms. 
Karen  Braxton  (202)  267-9451. 

Dated:  June  14,  1995. 
Richard  A.  Weiss. 

Designated  Federal  Official.  Civil  Tiltrotor 
Development  Advisory  Committee. 
(FR  Doc.  95-15728  Filed  6-26-95;  8:45  am] 
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Aviation  Rulemaking  Advisory 
Committee  Meeting  on  Transport 
Airplane  and  Engine  Issues 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  FAA  is  issuing  this  notice 
to  advise  the  public  of  a  meeting  of  the 
Federal  Aviation  Administration's 
Aviation  Rulemaking  Advisory 
Committee  to  discuss  transport  airplane 
and  engine  issues. 

DATES:  The  meeting  will  be  held  on  July 
11  and  12, 1995  beginning  at  8:30  a.m. 
on  July  12.  Arrange  for  oral 
presentations  by  June  30, 1995. 
ADDRESS:  The  meeting  will  be  held  at 
Boeing  Company,  535  Garden  Ave. 
North,  Renton,  Washington  98055,  in 
building  10-16,  Conference  room  12C4. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lewis  Lebakken,  Office  of  Rulemaking, 
FAA,  800  Independence  Avenue,  SW., 
Washington,  DC  20591,  telephone  (202) 
267-9682. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463;  5  U.S.C.  App.  II),  notice  is  given  of 
a  meeting  of  the  Aviation  Rulemaking 
Advisory  Committee  to  be  held  July  11 
and  12,  1995  at  Boeing  Company,  535 
Garden  Ave.  North,  Renton,  Washington 
98055;  in  building  10-16,  Conference 
room  12C4. 

The  agenda  for  the  meeting  will 
include: 

•  Opening  remarks. 

•  Review  of  action  items. 

•  Reports  of  working  groups. 

•  Vote  on  a  draft  Advisory  Circular 
on  "Design  Considerations  for 
Minimizing  Hazards  Caused  By 
Uncontained  Turbine  Engine  and 
Auxiliary  Power  Unit  Rotor  Failure." 

•  Vote  on  a  draft  Advisory  Circular 
on  "Compliance  with  Rotor  Burst  Rule." 

•  Vote  on  a  draft  Advisory  Circular 
on  "Flight  Attendant  Direct  View." 

Attendance  is  open  to  the  interested 
public,  but  will  be  limited  to  the  space 
available.  The  public  must  make 
arrangements  by  June  30, 1995,  to 
present  oral  statements  at  the  meeting. 


The  public  may  present  written 
statements  to  the  committee  at  any  time 
by  providing  25  copies  to  the  Assistant 
Executive  Director  for  Transport 
Airplane  and  Engine  Issues  or  by 
bringing  the  copies  to  him  at  the 
meeting.  In  addition,  sign  and  oral 
interpretation  can  be  made  available  at 
the  meeting,  as  well  as  an  assistive 
listening  device,  if  requested  10 
calendar  days  before  the  meeting. 
Arrangements  may  be  made  by 
contacting  the  person  listed  under  the 
heading  FOR  FURTHER  INFORMATION 
CONTACT. 

Issued  in  Washington,  DC,  on  June  19. 
1995.  , 

Qiris  A.  Christie. 

Executive  Director.  Aviation  Fulemaking 
Advisory  Committee. 
jFR  Doc.  95-15727  Filed  6-26-95;  8:45  am) 

BILUNG  CODE  4«10-13-M 


Notice  of  Passenger  Facility  Charge 
(PFC)  Approvals  and  Disapprovals 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Monthly  Notice  of  PFC 
Approvals  and  Disapprovals.  In  May 
1995,  there  were  five  applications 
approved.  Additionally,  three  approved 
amendments  to  previously  approved 
applications  are  listed. 

summary:  The  FAA  publishes  a  monthly 
notice,  as  appropriate,  of  PFC  approvals 
and  disapprovals  under  the  provisions 
of  49  U.S.C.  40117 (Pub. L. 103-272) 
and  Part  158  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  158).  This 
notice  is  published  pursuant  to 
paragraph  (d)  of  §  158.29. 

PFC  Applications  Approved 

Public  Agency:  Bradford  Regional 
Airport  Authority,  Lewis  Run, 
Pennsylvania. 

Application  Number:  95-01-C-OO- 
BFD. 

Application  Type:  Impose  and  use 
PFC  revenue. 

PFC  Levey.- $3.00. 

Total  Approved  Net  PFC  Bevenue: 
$572,259. 

Charge  Effective  Date:  AugusX  1,  1995. 

Estimatea  Charge  Expiration  Date: 
June  1,  2008. 

Class  of  Air  Carriers  Not  Required  to 
Collect  PFC's:  Air  taxi/commercial 
operators  exclusively  filing  FAA  Form 
1800-31. 

Determination:  Approved.  Basfed  on 
information  submitted  in  the  Bradford 
Regional  Airport  Authority's 
application,  the  FAA  has  determined 
the  proposed  class  accounts  for  less 
than  1  percent  of  Bradford  Regional 
Airport's  total  annual  enplanements. 
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Brief  Description  of  Project  Approved 
for  Collection  and  Use: 
Apron  rehabilitation, 
£)eicingpad. 
Aircraft  rescue  and  firefighting  (ARFF) 

vehicle, 
Runway  14-32  lighting, 
Automobile  parking. 
Snow  removal  equipment  building 

expansion. 
Snow  removal  equipment. 
Water  system  upgrade. 
Parking  lot  overlay, 
Airport  signs. 
Terminal  building. 

Brief  Description  of  Project  Approved 
in  Pan  for  Collection  and  Use:  Project 
(PFC)  formulation  and  administrative 
exp)ense. 

Determination:  Approved  in  part.  The 
approved  amount  is  less  than  that 
requested  by  the  public  agency.  The 
public  agency  requested  $15,000  per 
year  for  18  years  for  administrative 
costs,  however,  the  FAA  has  determined 
that  $7,000  per  year  is  adequate  to 
reimburse  the  pubUc  agency  for  the 
actual  annual  expenses.  The  duration  of 
the  annual  expenses  is  also  limited  to 
the  approved  duration  of  collection,  just 
under  13  years,  rather  than  the  18  years 
requested.  The  public  agency  also  states, 
in  the  letter  to  the  FAA  transmitting  the 
application,  that  the  requested  amount 
includes  $699  for  miscellaneous 
expenses.  This  amount  is  disapproved 
in  total  since  the  public  agency  did  not 
provide  enough  information  to  allow  the 
FAA  to  make  a  determination  on  the 
eligibility  of  these  costs. 

Brief  Description  of  Projects  Approved 
for  Collection  Only: 
Parallel  taxiway  runway  14-32  (phase 

I). 
Parallel  taxiway  runway  14-32  (phase 

n). 

Runway  5-23  lighting. 

Brief  Description  of  Projects 
Withdrawn: 
Master  plan  update. 
Runway  14-32  rehabilitation. 

Determination:  These  projects  were 
withdrawn  by  the  public  agency  by 
letter  dated  April  21,  1995.  Therefore, 
the  FAA  will  not  rule  on  these  projects 
at  this  time. 

Decision  Date:  May  3, 1995. 

For  Further  Information  Contact:  L.  W. 
Walsh,  Harrisburg  Airports  District 
Office,  (717)975-3423. 

Public  Agency:  City  of  Worcester, 
Massachusetts. 

Application  Number:  95-02-U-OO- 
ORH. 

Application  Type:  Use  PFC  revenue. 


PFC  Leve/;  $3.00. 

Total  Approved  Net  PFC  Revenue: 
$2,301,382. 

Charge  Effective  Date:  October  1. 
1992. 

Estimated  Charge  Expiration  Date: 
October  1, 1997. 

Class  of  Air  Carriers  not  Required  to 
Collect  PFC'S:  None. 

Brief  Description  of  Projects  Approved 
for  Use  of  PFC  Revenue: 
Reconstruct  terminal  apron  and  taxiway 

B, 
Install  lighting  and  groove  nmway  11- 

29, 
Install  perimeter  fencing. 

Decision  Date:  May  5, 1995. 

For  Further  Information  Contact: 
Priscilla  Soldan,  New  England  Region 
Airports  Division.  (617)  238-7614. 

Public  Agency:  City  of  Lewiston  and 
Nez  Perce  County.  Lewiston.  Idaho. 

Application  Number:  95-02-00-LWS. 

Application  Type:  Use  PFC  revenue. 

PFC  Uvel:  S3. 00. 

Total  Approved  Net  PFC  Revenue: 
$835,458. 

Charge  Effective  Date:  May  1,  1994. 

Estimated  Charge  Expiration  Date: 
July  1.2003. 

Class  of  Air  Carriers  not  Required  to 
Collect  PFC'S:  The  City  of  Lewiston  and 
Nez  Perez  County  have  previously  been 
approved  to  exclude  a  class  of  carriers 
in  the  February  3.  1994.  Record  of 
Decision. 

Determination:  No  change  from 
previously  approved  application. 

Brief  Description  of  Project  Approved 
for  Use  of  PFC  Revenue:  Terminal 
building  expansion/renovation/ 
remodeling. 

Decision  Date:  May  12,  1995. 

For  Further  Information  Contact: 
Sandra  Simmons,  Seattle  Airports 
District  Office,  (206)  227-2656. 

Public  Agency:  Springfield  Airport 
Authority,  Springfield,  Illinois. 

Application  Number:  95-04-U-OO- 
SPI. 

Application  Type:  Use  PFC  revenue. 

PFC  Leve/;  $3.00. 

Total  Approved  Net  PFC  Revenue: 
$4,585,443. 

Charge  Effective  Date:  February  1 , 
1994. 

Estimated  Charge  Expiration  Date: 
February  1,2006. 

Class  of  Air  Carriers  not  Required  to 
Collect  PFC'S:  The  Springfield  Airport 
Authority  has  previously  been  approved 
to  exclude  a  class  of  carriers  in  the 
November  24, 1993,  Record  of  Decision. 

Determination:  No  change  from 
previously  approved  application. 

Brief  Description  of  Project  Approved 
for  Use  of  PFC  Revenue: 


Land  acquisition — parcels  9-1-MM,  9- 

4-1,  and  9-4-NN, 
Rehabilitate  entrance  road. 
Acquisition  of  proximity  suits, 
Acquisition  of  a  front  end  loader. 

Brief  Description  of  Project 
Disapproved  for  Use  of  PFC  Revenue: 
Terminal  building  expansion. 

Determination:  The  public  agency 
requested  authority  to  use  PFC  revenue 
on  a  portion  of  the  terminal  building 
expansion  which  was  not  included  in 
the  scope  of  the  project  presented  in  the 
impose  application  (93-01-I-OO-SPI). 
The  project  as  presented  in  the  use 
application  is  considered  to  be 
maintenance  in  accordance  with 
paragraph  501  of  FAA  Order  5100.38A 
and,  therefore,  ineligible  under  Airport 
Improvement  Program  criteria.  The 
original  project,  approved  in  the  93-01- 
I-OO-SPI  decision,  remains  PFC  eligible. 

Decision  Date:  May  26. 1995. 

For  Further  Information  Contact: 
Louis  H.  Yates,  Chicago  Airports  District 
Office,  (708)  294-7335. 

Public  Agency:  Lebanon  Municipal 
Airport,  Lebanon,  New  Hampshire. 

Application  Number:  95-01-C-OO- 
LEB. 

Application  Type:  Impose  and  use 
PFC  revenue. 

PFC  Leve/;  $3.00. 

Total  Approved  Net  PFC  Revenue: 
$449,256. 

Charge  Effective  Date:  August  1,  1995. 

Estimated  Charge  Expiration  Date: 
July  1, 1998. 

Class  of  Air  Carriers  not  Required  to 
Collect  PFC'S:  None. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use: 

Reconstruction  of  runway  7-25, 
Runway  7-25  safety  area  improvements. 
Design  taxiway  Alpha  extension/ 

purchase  snow  removal  equipment. 
Environmental  assess  runway  18-36, 

phases  I  and  II,  and  design  runway 

18-36  reconstruction, 
ARFF  vehicle. 
Snow  removal  equipment — rotary  plow. 

Brief  Description  of  Projects  Approved 
for  Collection: 

Construct  taxiway  Alpha  extension. 
Runway  18-36  rehabilitation  and 

relocation. 
General  aviation  ramp  expansion  south 

ramp, 
Taxiway  Alpha  reconstruction. 

Decision  Date:  May  26,  1995. 

For  further  Information  Contact: 
Priscilla  Soldan,  New  England  Reginal 
Airports  Division,  (617)  238-7614. 
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Amendments  to  PFC  Approvals 


Amendment  No.  city,  state 


92-C-02-SJC,  San  Jose,  CA  .... 
93-C-01-SJC,  San  Jose,  CA  .... 
92-01-1-02-HSV,  Huntsvjile,  AL 


Amendment 

approved 

date 


05/23«5 
05/23/95 
05/25/95 


Amended  ap- 
proved net 
PFC  revenue 


$34,231,826 
17,245,000 
20,831.051 


Original  ap- 
proved net 
PFC  revenue 


30,083,826 
16,245,000 
20.831,051 


Original  esti- 
mated charge 
exp.  date 


08/01/95 
05/01/97 
11/01/08 


Amended 

estimated 

charge  exp. 

date 


08/01/95 
05/01/97 
11/01/08 


Issued  in  Washington,  DC,  on  June  20, 
1995. 
Sheryl  Scarborough, 

Acting  Manager,  Passenger  Facility  Charge 

Branch. 

|FR  Doc.  95-15732  Filed  6-26-95;  8:45  am) 

BILUNG  CODE  4910-1VM 


National  Highway  Traffic  Safety 
Administration 

Limited  Competitive  Cooperative 
Agreements  to  Medical  Organizations 
to  Support  Campaign  Safe  &  Sober 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA).  DOT. 
ACTION:  Notice  of  Limited  Competitive 
Cooperative  Agreements  to  Medical 
Organizations  to  Support  Campaign  Safe 
&  Sober. 

SUMMARY:  The  National  Highway  Traffic 
Safety  Administration  (NHTSA) 
announces  the  availability  of  FY  1995 
limited  competitive  cooperative 
agreements  to  support  the  Secretary  of 
Transportation's  goals  of  increasing 
safety  belt  use  to  75  percent  and 
reducing  the  proportion  of  alcohol- 
related  fatalities  by  35  percent  (to 
11,000  annually)  by  the  year  2005.  This 
notice  solicits  applications  from 
national,  nonprofit  medical 
organizations  that  are  interested  in 
developing  and  implementing  projects 
under  this  program.  Project  emphasis 
will  be  placed  on  promoting  legislation 
to  upgrade  safety  belt  laws,  actively 
supporting  the  traffic  safety  efforts  of 
the  law  enforcement  community, 
promoting  injury  prevention,  and 
enhancing  capacity-building  among  the 
selected  medical  organizations' 
membership  to  work  with  the  media  to 
publicize  Campaign  Safe  &  Sober 
activities. 

DATE:  Applications  must  be  received  at 
the  office  designated  below  on  or  before 
August  18. 1995. 

ADDRESSES:  Applications  must  be 
submitted  to  the  National  Highway 
Traffic  Safety  Administration,  Office  of 
Contracts  and  Procurement  (NAD-30). 
ATTN:  Rose  Watson.  400  Seventh 
Street.  SW.,  Room  5301,  Washington. 
DC  20590.  All  applications  submitted 


must  include  a  reference  to  NHTSA 
Limited  Competitive  Cooperative 
Agreement  Program  No.  DTNH22-95- 
H-05202.  Interested  applicants  are 
advised  that  no  separate  application 
package  exits  beyond  the  contents  of 
this  announcement. 
FOR  FURTHER  INFORMATION  CONTACT: 
General  administrative  questions  may 
be  directed  to  Rose  Watson.  Office  of 
Contracts  and  Procurement,  at  (202) 
366-9557.  Programmatic  questions 
relating  to  this  cooperative  agreement 
should  be  directed  to  Ms.  Fran  Hurtado, 
Highway  Safety  Specialist,  Room  5118 
(NTS-11),  400  Seventh  Street.  SW., 
Washington,  DC  20590,  at  (202)  366- 
1108. 

SUPPLEMENTARY  INFORMATION: 

Background 

Traffic  crashes  are  consistently  the 
leading  cause  of  death  for  persons 
between  the  ages  of  5  and  32,  and  are 
a  significant  cause  of  death  for  all  ages. 
About  40.000  people  die  in  traffic 
crashes  each  year  and  5  million  persons 
are  injured.  Many  of  the  deaths  and 
injuries  that  occur  on  our  roads  are  not 
the  result  of  unavoidable  incidents. 
Instead,  the  consequences  of  these 
crashes  are  the  result  of  the  failure  to 
take  proper  precautions  such  as  wearing 
safety  belts  and  bicycle  helmets,  and 
exhibiting  unsafe  driving  behaviors 
such  as  speeding  and  impaired  driving. 
Reducing  the  number  of  deaths  and 
injuries  due  to  motor  vehicle  crashes  is 
a  significant  problem  warranting  the 
attention  not  only  of  traffic  safety 
professionals,  but  of  medical,  nursing 
and  public  health  professionals  as  well. 

Wearing  safety  belts  is  the  most 
immediate  and  effective  way  of  cutting 
the  highway  death  toll — and  strong 
occupant  protection  laws  are  the  most 
effective  way  of  increasing  safety  beU 
use.  Highway  deaths  could  be  cut 
dramatically  if  all  50  states  had  primary 
safety  belt  use  laws  in  effect.  The 
Agency  recognizes  that  usage  rates  are 
higher,  and  fatality  rates  are  lower  in 
states  with  primary  enforcement. 
(Note:  With  a  primary  enforcement  law, 
a  citation  can  be  written  whenever  a  law 
officer  observes  an  unbelted  driver  or 
passenger.  Nine  States  and  Puerto  Rico 


currently  have  primary  belt  laws;  all 
have  use  rates  that  exceed  70  percent.) 

Because  of  the  combination  of 
population  size  and  current  usage  rates, 
the  Agency  further  recognizes  that  some 
States  are  likely  to  contribute  more  than 
others  to  reaching  a  national  use  rate  of 
75  percent  by  1997.  NHTSA  believes 
that  targeted  Agency  expertise  and 
resources,  as  well  as  new  private/public 
sector  partnerships  should  be  utilized  to 
actively  encourage  and  support  high- 
potential  States  to  9et  and  achieve 
challenging,  but  reasonable  use  rates. 

The  importance  of  strengthening  the 
partnership  between  the  traffic  safety 
and  medical  communities  in  motor 
vehicle  related  injury  prevention 
programming  has  been  recognized  by 
both  parties.  Highway  safety  objectives 
have  been  included  in  "Healthy  People 
2000."  the  national  health  promotion 
and  disease  prevention  objectives  for 
the  year  2000.  NHTSA  has  included  the 
establishment  of  cooperative  traffic 
safety-medical-injury  control  programs 
in  its  priority  plan.  In  addition,  any 
future  health  care  reform  legislation  in 
the  Congress  will  have  a  major  impact. 
Whatever  action  is  finally  taken, 
wellness  and  preventive  health  care 
initiatives  are  likely  to  be  in  the 
forefront  of  any  effort  to  reduce  the 
medical  costs  associated  with  illness 
and  injury.  This  grant  provides  new 
opportunities  for  the  Agency  to  solicit 
the  involvement  of  the  medical 
community  in  promoting  motor  vehicle 
injury  prevention  activity. 

In  1993,  Secretary  of  Transportation 
Federico  Pena  announced  two  new 
national  highway  safety  goals:  to  reduce 
the  proportion  of  highway  fatalities  that 
are  alcohol-related  to  43  percent,  and  to 
increase  the  national  safety  belt  use  rate 
to  at  least  75  percent  by  1997.  In  1994, 
the  nation  met  and  exceeded  the 
Secretary's  alcohol  goals,  and  he  has 
subsequently  announced  an  aggressive 
new  alcohol  goal  of  reducing  the 
proportion  of  alcohol-related  fatalities 
by  35  percent  (to  11.000  annually)  by 
the  year  2005. 

In  support  of  these  goals,  NHTSA  is 
currently  implementing  an  initiative 
called  "Campaign  Safe  &  Sober"  that 
has  become  the  centerpiece  of  the 
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Agency's  traffic  safety  program  over  the 
next  several  years.  It  defines  the  federal 
strategy  for  reaching  the  Secretary's 
alcohol  and  belt  use  goals.  Campaign 
activities  will  be  supplemented  by 
outreach  programs  involving  public  and 
private  sector  organizations. 

Generally,  however.  Campaign  Safe  & 
Sober  has  three  components: 

•  Public  information  and  education  to 
increase  public  awareness  of  the  risks 
and  costs  of  traffic  crashes  and  to 
support  enforcement  efforts  through 
highly  visible  media 

•  Improved  legislation  to  provide 
enforceable  traffic  laws 

•  Enhanced  enforcement  to  reduce 
alcohol-impaired  driving  and  increase 
compliance  with  beh  use  laws  through 
special  Traffic  Enforcement  Programs 
(STEPS) 

To  further  the  overall  goals  of 
Campaign  Safe  &  Sober,  NHTSA  is 
seeking  increased  participation  of  the 
injury  control  communities,  including 
medical,  nursing  and  public  health 
organizations.  The  Agency  has  a  long 
history  of  working  with  health  and 
medical  professionals,  civic  groups,  and 
private  sector  organizations  who  can 
motivate  people,  through  their 
interpersonal  contacts,  to  exhibit  safe 
driving  behaviors.  One  of  the  most 
effective  means  of  educating  the  public 
about  various  highway  safety  issues  has 
been  through  these  organizations.  Many 
organizations  have  been  committed  to 
occupant  protection  and  impaired 
driving  issues  over  the  years  and  have, 
individually,  made  contributions  of 
time,  materials,  resources  and  effort  to 
promote  the  cause. 

In  efforts  to  achieve  the  Secretary's 
goals,  NHTSA  proposes  to  initiate 
cooperative  efforts  with  two  national, 
nonprofit  medical  organizations.  Each  of 
the  two  organizations  will  develop  a 
motor  vehicle  injury  prevention 
program  specific  to  the  respective 
organization  for  implementation  in 
mutually  selected  states  and 
commimities  across  the  country.  The 
program  will  focus  on  alcohol  and 
occup>ant  protection  issues,  but  may  be 
expanded  to  include  activities  in 
pedestrian,  bicycle  and  motorcycle 
safety.  Program  efforts  will  be 
concentrated  on  working  with  the 
organization's  members  to  effectively 
communicate  with  their  legislators, 
colleagues,  patients,  the  community  and 
law  enforcement  officials  in  an  effort  to 
increase  safety  belt  use. 

The  medical  community  plays  a  key 
role  in  influencing  local  and  state 
decision  makers  and  elected  officials  to 
promote  programs  and  policies  that 
discourage  unhealthy  behaviors 
(smoking,  alcohol  or  other  drug  abuse. 


etc.)  and  encourage  healthy  behaviors 
(wearing  seat  belts,  bicycle  and 
motorcycle  helmets,  use  of  child  safety 
seats,  etc.).  However,  the  potential  for 
medical  leadership  in  the  public  policy 
arena  often  goes  unrealized.  Capacity- 
building  in  the  medical  community 
needs  to  be  encouraged  to  augment 
existing  advocacy,  legislative  and  media 
skills. 

Objectives 

Under  this  cooperative  agreement,  the 
concepts  of  injury  control,  through  the 
promotion  of  safe  traffic  safety 
behaviors,  will  be  advanced.  Specific 
objectives  for  this  cooperative 
agreement  program  are  as  follows: 

1.  To  promote  effective  traffic  safety 
legislation,  with  special  emphasis  on 
primary  safety  beh  use  law  upgrades 
and  on  broader  child  safety  seat 
legislation. 

2.  To  work  effectively  with  the  media 
to  support  the  efforts  of  police  to 
enforce  occupant  protection  (and 
alcohol-impaired  driving)  laws. 

3.  To  motivate  members  of  these  two 
national  medical  organizations  and 
members  of  the  public  they  serve  to 
adopt  traffic-related  behaviors  that 
promote  safety  and  health. 

Anticipated  activities  of  this 
cooperative  agreement  for  each  of  the 
two  medical  organizations  are: 

1.  An  assessment  of  existing  motor 
vehicle/injury  control  prevention 
activity  currently  being  conducted  by 
the  organization. 

2.  The  development,  pilot  testing  and 
evaluation  of  a  capacity-building 
workshop  for  the  organization's 
membership  to  enhance  the  media  and 
advocacy  skills  necessary  to  support 
targeted  legislative  and  enforcement 
activities;  and  other  Campaign  Safe  & 
Sober  initiatives.. 

3.  Development  of  policy  statements 
for  the  organization  in  support  of  traffic 
safety  legislation  and  enforcement. 

4.  Development  and  implementation 
of  a  focused,  mutually-agreed  upon 
strategy  (or  strategies)  targeting  high 
potential  States  to  support  legislative 
and  enforcement  efforts.  Possible 
approaches  include:  identification  and 
development  of  "resource  members"  to 
provide  technical  assistance  (on-site,  by 
telephone  or  by  mail)  to  individual 
State/local  organizations  to  prepare 
letter-wmting  campaigns,  to  prepare  and 
deliver  testimony  at  legislative  hearings, 
to  make  personal  appearances  at  key 
meetings/events  and  in  media 
interviews,  etc. 

Anticipated  outcomes  include: 
1.  An  increase  in  the  number  and 
quality  of  motor  prevention  activities 
conducted  by  the  organizations' 


members  (ie.,  civic  and  professional 
presentations;  media  appearances; 
placement  of  editorials  and  articles  in 
organizational  publications  and  in  the 
print  media). 

2.  An  observable  increase  in  support 
for  local  and  statewide  (alcohol  and 
safety  belt)  law  enforcement  efforts  in 
selected  sites. 

3.  An  increase  in  the  number  of 
medical  professionals  who  are  involved 
in  traffic  safety  legislative  advocacy 
activities  (ie.  preparation  and  delivery 
of  testimony,  engaging  in  dialogue  with 
legislators,  taking  leadership  roles  in 
traffic  safety  advocacy  coalitions.) 

Specific  Tasks 

1.  The  contractor  shall  meet  with  the 
COTR  within  one  week  after  the  award 
of  the  contract  to  review  details  of  the 
contractor's  proposed  work  plan  and 
schedules  for  this  project. 

2.  The  contractor  shall  work  with 
NHTSA  to  mutually  identify  high 
potential  States  that  are  likely  to 
contribute  to  reaching  a  national  safety 
belt  use  rate  of  75  percent  by  1997. 

3.  The  contractor  shall  adapt  or 
develop  materials  to  be  used  to  educate 
members  in  high  potential  States. 

4.  The  contractor  shall  develop  a 
"capacity-building"  strategy  for  member 
to  work  with  the  media  in  high  potential 
States  to  provide  support  for  legislative, 
enforcement  and  other  ongoing 
prevention  efforts  (including  media 
efforts,  letter-writing  capacity, 
presenting  testimony,  etc.) 

5.  The  contractor  shall  identify  and 
train  members  in  high  potential  States 
to  deliver  support  for  legislative  and 
enforcement  activities. 

6.  The  contractor  or  affiliates  shall 
pilot  test  the  capacity-building  strategies 
and  resulting  traffic  safety  advocacy 
using  members  selected  by  the  medical 
organization. 

7.  A  description  of  pilot  activities  will 
be  required  by  the  CCTTR  before  the  pilot 
testing  commences.  Contingent  with  the 
submission  of  the  test  plan,  the 
contractor  shall  present  the  COTR  a 
detailed  method  of  evaluating  the 
effectiveness  of  the  strategies. 

8.  The  contractor  shall  implement 
these  support  activities. 

9.  It  is  imperative  that  the  contractor 
make  provisions  in  his/her  organization 
to  continue  the  implementation  of  the 
strategies  devejoped  after  the 
termination  of  this  cooperative 
agreement  within  each  of  the  target 
areas  for  at  least  two  years.  Emphasis 
should  be  placed  on  making  this  an 
ongoing  program  that  is  self-sufficient. 
NHTSA  will  be  prepared  to  offer 
suggestions  that  may  assist  the 
contractor  to  achieve  this  goal. 
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10.  Quarterly  progress  reports  will  be 
provided.  The  contractor  shall,  upon 
completion  of  this  project,  present  to 
NHTSA  a  detailed  report  of  the  entire 
project. 

Deliverables 

A  final  list  of  required  deliverables 
will  be  developed  in  accordance  with 
the  accepted  proposal  prior  to  award. 
For  planning  purposes,  the  Agency 
anticipates  that  the  required 
deliverables  will  include  the  following: 
Work  Plan  and  Schedules— 1  Week.  3 

Weeks  and  4  Weeks  after  award 
Progress  Reports — Quarterly 
Final  Report  (Draft)— 1  Year  after  award 
Plan  for  Self-sustenance,  Final  Report— 

2  Months  after  project  completion 

NHTSA  Role  in  Activities 

The  NHTSA  Office  of  Occupant 
Protection  (OOP),  National 
Organizations  Division  (NTS-11)  will  be 
involved  in  all  activities  undertaken  as 
part  of  this  cooperative  agreement 
program  and  will: 

1.  Provide  a  project  officer  to 
participate  in  the  planning  and 
management  of  the  cooperative 
agreement  and  to  coordinate  activities 
between  the  organization  and  OOP 

2.  Make  available  information  and 
technical  assistance  from  government 
sources,  including  a  copy  of  the 
previously  conducted  NHTSA  study. 
Additional  assistance  shall  be  within 
resources  available 

3.  Provide  liaison  with  government 
and  private  agencies  as  appropriate. 

Evaluation  Criteria  and  Review  Process 

Proposals  must  demonstrate  that  the 
applicant  meet  all  eligibility 
requirements  listed  above.  Proposals 
will  be  evaluated  based  upon  bid  price 
and  upon  the  following  weighted  six 
factors: 

1.  Potential  Project  Impact— 25  points. 
What  the  organization  proposes  to 
accomplish  and  the  potential  of  the 
proposed  project  to  significantly 
corttribute  to  achieving  the  Secretary's 
national  alcohol  and  belts  goals  through 
Campaign  Safe  &  Sober 

2.  Proposed  Approach  or  Strategy — 25 
points.  The  extent  to  which  the  project 
addresses  foreseeable  barriers  to  gaining 
significant  involvement  of  the  medical 
professionals  in  motor  vehicle  injury 
prevention  advocacy  programs.  These 
barriers  include  awareness,  motivation, 
instruction,  and  personal  and  financial 
limitations. 

3.  Experience  and  Capability  of 
Organization— 20  points.  The  overall 
experience,  capability  and  commitment 
of  the  organization  to  facilitate 
involvement  of  its  membership  in  the 


promotion  of  motor  vehicle  injury 
control. 

4.  Soundness  of  the  Proposed  Work 
Plan — 15  points.  The  soundness  and 
feasibility  of  the  proposed  approach  or 
work  plan,  including  the  evaluation  to 
assess  program  effectiveness  and 
outcomes. 

5.  Proposed  Administrative  Plan — 10 
points.  How  the  organization  will 
provide  the  administrative  capability 
and  staff  expertise  necessary  to 
complete  the  proposed  project. 

6.  Proposea  Coordination  Plan — 5 
points.  The  proposed  coordination  with 
and  use  of  other  available  resources, 
including  collaboration  with  state 
highway  safety  offices  and  other 
existing  or  planned  state  and 
community  motor  vehicle  injury  control 
programs. 

Upon  receipt  of  applications  by  the 
agency,  they  will  be  screened  to  assure 
that  all  eligibility  requirements  have 
been  met.  Applications  will  be  reviewed 
by  NHTSA  staff  using  the  criteria 
outlined  above.  The  results  of  this 
review  will  be  recommendations  to  the 
agency  management  for  Competitive 
Cooperative  Agreement  award. 

Support,  Terms  and  Conditions 

Contingent  on  the  availability  of 
funds,  satisfactory  performance,  and 
continued  demonstrated  need,  this 
cooperative  agreement  may  be  awarded 
for  a  project  period  of  up  to  twelve 
months.  The  application  for  the  funding 
period  (12  months)  should  address  what 
is  proposed  and  can  be  satisfactorily 
accomplished  during  that  period. 

The  anticipated  funding  level  for  this 
cooperative  agreement  in  FY  95  is 
$150,000,  or  $75,000  for  each  of  two  (2) 
organizations.  Federal  funds  should  be 
viewed  as  seed  money  to  assist 
organizations  in  the  development  of 
traffic  safety  initiatives.  Monies 
allocated  in  this  cooperative  agreement 
are  not  intended  to  cover  all  of  the  costs 
that  will  be  incurred  in  completing  this 
project.  Applicants  should  demonstrate 
a  commitment  of  financial  and  in-kind 
resources  to  the  support  of  this  project. 

The  organizations  participating  in  this 
cooperative  agreement  program  may  use 
awarded  funds  to  support  salaries  of 
individuals  assigned  to  the  project,  the 
development  or  purchase  of  direct 
program  materials,  direct  program- 
related  activities,  or  for  travel  related  to 
the  cooperative  agreement. 

The  award  recipient  will  be  required 
to  submit  quarterly  progress  reports  on 
a  schedule  to  be  determined  after  award. 
In  addition,  the  recipient  will  be 
required  to  submit  a  detailed  final 
summary  report  describing  the  project 
and  its  outcomes  no  later  than  two  (2) 


months  after  termination  of  this 
agreement. 

Eligibility  Requirements 

In  order  to  be  eligible  to  participate  in 
this  cooperative  agreement,  an 
organization  must  meet  the  following 
requirements: 

1.  Be  a  private,  national,  non-profit 
medical  organization; 

2.  Have  an  established  membership 
structure  with  state/local  chapters  or 
affiliates  in  a  broad  geographic  region  of 
the  country; 

3.  Have  in  place  a  schedule  of  annual 
regional/state  conference  or  conventions 
and  a  variety  of  communication 
mechanisms  that  are  appropriate  for 
educating  and  motivating  members  and 
other  constituents  to  become  involved 
in  legislative  advocacy  and 
implementation  support  of  occupant 
protection  laws; 

4.  Demonstrate  an  understanding  of 
occupant  protection  issues:  and 

5.  Demonstrate  top  level  support 
within  the  organization  for  the  project 
and,  where  appropriate,  demonstrate 
similar  support  from  the  membership  or 
local  affiliates. 

Application  Procedures 

1.  All  applications  must  be  covered  by 
a  signed  copy  of  OMB  Standard  Form 
424  (revised  4/88,  including  424A  and 
424B)  "Application  for  Federal 
Assistance"  with  the  required 
information  filled  in  and  the  certified 
assurances  included.  This  form  is 
available  ftt)m  the  NHTSA  Office  of 
Contracts  and  Procurement  (NAD-30), 
400  Seventh  Street,  SW.,  Washington. 
DC  20590,  (202  366-0607).  Form  424-A 
deals  with  budget  information,  and 
Section  B  identifies  Budget  Categories, 
the  available  space  does  not  permit  for 

a  level  of  detail  which  is  sufficient  to 
provide  for  a  useful  evaluation  of  the 
proposed  costs.  A  supplemental  sheet 
should  be  provided  which  presents  a 
detailed  breakdown  of  the  proposed 
costs. 

2.  Applications  shall  include  a 
program  narrative  statement  which 
addresses  the  following: 

A.  Goals  and  Objectives 

(i)  Demonstrates  the  need  for  the 
assistance  and  states  the  principle  and 
subordinate  objectives  of  the  project. 
Supporting  documentation  from 
concerned  interests  other  than  the 
applicant  can  be  used.  Any  relevant 
data  based  on  planning  studies  should 
be  included  or  footnoted. 

(ii)  Identifies  the  results  and  benefits 
to  be  derived. 
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B.  Approach 

(i)  Outlines  a  plan  of  action  pertaining 
to  the  scope  and  detail  on  how  the 
proposed  work  will  be  accomplished. 
Include  the  reasons  for  taking  this 
approach  as  opposed  to  other 
approaches. 

(ii)  Describes  any  unusual  features, 
such  as  design  or  technological 
innovations  and  extraordinary  social/ 
community  involvement. 

(iii)  Provides  quantitative  projections 
of  the  accomplishments  to  be  achieved, 
if  possible,  or  lists  the  activities  in 
chronological  order  to  show  the 
schedule  of  accomplishments  and  their 
target  dates. 

(iv)  Identifies  the  kinds  of  data  to  be 
collected  and  maintained,  and  discusses 
the  criteria  to  be  used  to  evaluate  the 
results.  Explains  the  methodology  that 
will  be  used  to  determine  if  the  needs 
identified  and  discussed  are  being  met 
and  if  the  results  and  benefits  identified 
are  being  achieved. 

(v)  Lists  each  organization, 
corporation,  consultant,  or  other 
individual  who  will  work  on  the  project 
along  with  a  short  description  of  the 
nature  of  their  effort  or  contribution  and 
relevant  experience. 

3.  Applications  must  be  typed  on  one 
side  of  the  page  only.  The  original  and 
two  copies  of  each  application  must  be 
submitted.  An  applicant  may  submit  an 
additional  four  copies  to  facilitate  the 
review  process,  but  there  is  no 
requirement  or  obligation  to  do  so. 

Terms  and  Conditions  of  the  Award 

Prior  to  the  award,  each  recipient 
must  comply  witlf  the  certification 
requirements  of  49  CFR  part  29 — 
Department  of  Transportation.  During 
the  effective  period  of  the  cooperative 
agreement  awarded  as  a  result  of  this 
notice,  the  agreements  shall  be 
submitted  to  general  administrative 
requirements  of  0MB  Circular  A-110 
(or  the  "common  rule",  if  effected  prior 
to  the  award),  the  cost  principles  of 
0MB  Circular  A-21  or  A-22,  as 
applicable  to  the  recipient,  and  the 
provisions  of  49  CFR  part  29, 
Govemmentwide  Debarment  and 
Suspension  (nonprocurement). 

Issued  On:  June  21. 1995. 
James  H.  Hedlund, 

Acting  Associate  Administrator.  Traffic 

Safety  Programs. 

|FR  Doc.  95-15667  Filed  &-26-95;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

June  20. 1995. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
0MB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 

Departmental  Offiees/Ofifice  of  Data 
Management 

OMB  Number  1505-0017. 

Form  Number:  International  Capital 
Form  BC,  International  Capital  Form 
BC(SA). 

Type  o/'fleWew;  Extension. 

Title:  Reporting  Bank's  Own  Claims 
and  Selected  Claims  of  Broker  or  Dealer, 
On  Foreigners,  Denominated  in  Dollars. 

Description:  This  report  is  required  by 
law  (22  U.S.C.  95a,  286f  and  3103)  for 
timely  and  accurate  information  on  U.S. 
international  capital  movements 
including  data  on  the  dollar  claims  of 
banks,  other  depositorsy  institutions, 
brokers  and  dealers  vis-a-vis  foreigners. 

Respondents:  Businesses  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
825. 

Estimated  Burden  Hours  Per 
Response:  7  hours. 

Frequency  of  Response:  Monthly. 

Estimated  Total  Reporting  Buraen: 
69,300  hours. 

OMB  Number:  1505-0019. 

Form  Number:  International  Capital 
Form  BL-1,  International  Capital  Form 
BL-l(SA). 

Type  (^Review:  Extension. 

Title:  Reporting  Bank's  Own 
Liabilities,  and  Selected  Liabilities  of 
Broker  or  Dealer,  To  Foreigners, 
Denominated  in  Dollars. 

Description:  This  report  is  required  by 
law  (22  U.S.C.  95a,  22  U.S.C.  286f  and 
3103)  for  timely  and  accurate 
information  on  U.S.  international 
capital  movements,  including  data  on 
the  dollar  liabilities  of  banks,  other 
depository  institutions,  brokers  and 
dealers  vis-a-vis  foreigners. 

Respondents:  Businesses  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
900. 


Estimated  Burden  Hours  Per 
Response:  7  hours. 

Frequency  of  Response:  Monthly. 

Estimated  Total  Reporting  Buraen: 
75,600  hours. 

Clearance  Officer:  Lois  K.  Holland, 
(202)  622-1563,  Departmental  Offices, 
Room  2110, 1425  New  York  Avenue, 
NW.,  Washington,  DC  20220. 

OMB  Reviewer:  Milo  Sunderhauf 
(202)  395-7340,  Office  of  Management 
and  Budget,  Room  10226,  New 
Executive  Office  Building,  Washington, 
DC  20503. 
Lois  K.  Holland. 

Departmental  Reports  Management  Officer. 
[PR  Doc.  95-15735  Filed  6-26-95;  8:45  am) 

BtLUNG  COOE  4810-25-P 


Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

)une  20. 1995. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  "Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue,  NW..  Washington,  DC  20220. 

Finanaial  Management  Service  (FMS)^ 

OMB  Number  1510-0007. 

Form  Number  Standard  Form  1199A. 

Type  of  Review:  Extension. 

Title:  Direct  Deposit  Sign-Up  Form. 

Description:  The  Direct  Deposit  Sign- 
Up  Form  is  used  by  recipients  to 
authorize  the  deposit  of  Federal 
payments  into  their  accounts  at 
financial  institutions.  This  information 
is  used  to  route  the  Direct  Deposit 
payment  to  the  correct  account  at  the  * 
correct  financial  institution.  It  identifies 
persons  who  have  processed  the  form. 

Respondents:  Individuals  or 
households.  Business  or  other  for-profit, 
Federal  Government. 

Estimated  Number  of  Respondents: 
3,850,000. 

Estimated  Burden  Hours  Per 
Response:  10  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
654,500  hours. 

OMB  Number  1510-0027. 

Form  Number  POD  1681. 

Type  of  Review:  Extension. 

Title:  Application  for  Payment  of  a 
Deceased  Etepositor's  Postal  Savings. 
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Description:  This  form  is  required  in 
cases  of  deceased  Postal  Savings 
depositors  with  accounts  of  $50  or  less. 
The  form  is  used  by  relatives  of  the 
deceased  depositors  showing  the 
relationship  to  the  depositor  and  the 
date  of  depositors  death.  The 
information  helps  to  determine  who  is 
entitled  to  payment. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
150. 

Estimated  Burden  Hours  Per 
Response:  15  minutes. 
Frequency  of  Response:  Other. 
Estimated  Total  Reporting  Burden:  38 
hours. 
OMB  Number  1510-0035. 
Form  Number  None. 
Type  of  Review:  Extension. 
Title:  Assignment  Form. 
Description:  This  form  is  used  when 
awardholders  wish  to  assign  or  transfer 
all  or  a  portion  of  their  award  to  another 
person.  In  doing  so,  awardholder  forfeits 
all  future  rights  to  the  portion  assigned. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
150. 

Estimated  Burden  Hours  Per 
Response:  30  minutes. 

Frequency  of  Response:  Other  (as 
needed). 

Estimated  Total  Reporting  Burden:  75 
hours. 

Clearance  Officer  Jacqueline  R.  Perry 
(301)  344-8577,  Financial  Management 
Service,  3361-L  75th  Avenue,  Landover, 
MD  20785. 

OMB  Reviewer  Milo  Sunderhauf 
(202)  395-7340,  Office  of  Management 
and  Budget,  Room  10226,  New 
Executive  Office  Building,  Washington, 
DC  20503. 
Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
[FR  Doc.  95-15736  Filed  6-26-95;  8:45  am) 
BILUNO  COOE  4810-35-^ 


Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

June  19, 1995. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-51 1 .  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 


Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue.  NW.,  Washington,  DC  20220. 
Special  Request:  In  order  to  conduct 
the  survey  described  below  in  early 
July,  the  Department  of  the  Treasury  is 
requesting  Office  of  Management  and 
Budget  (OMB)  review  and  approval  of 
this  information  collection  by  June  30, 
1995.  To  obtain  a  copy  of  this  survey, 
please  write  to  the  IRS  Clearance  Officer 
at  the  address  listed  below. 

Internal  Revenue  Service  (IRS) 

OMB  Number  1545-1432. 

Project  Number  PC:V  95-01 1-G. 

Type  of  Review:  Revision. 

Title:  Ensuring  Compliance  Business 
Customer  Satisfaction  with  IRS 
Examination  Contact  Survey. 

Description:  This  survey  will  gather 
information  about  some  fundamental 
experiences  that  business  taxpayers 
have  had,  such  as:  how  long  they 
expected  the  process  to  take,  how  long 
it  actually  took,  how  many  contacts 
were  made  and  their  frequency.  Some 
basic  opinions  will  also  be  obtained, 
regarding  the  taxpayer's  satisfaction 
with  the  various  aspects  of  the  process, 
as  well  as  the  taxpayer's  awareness  of 
various  aspects  of  the  process,  and  their 
suggestions  on  improving  the  process. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 

Questiormaire — 1 ,600 

Screener  Questionnaire — 5,000 

Pretest— 150 

Estimated  Burden  Hours  Per 
Respondent: 

Questionnaire — 10  minutes 

Screener  Questionnaire — 3  minutes 

Pretest — 10  minutes 

Frequency  of  Response:  Other. 

Estimated  Total  Reporting  Burden: 
541  hours. 

Clearance  Officer:  Garrick  Shear, 
(202)  622-3869,  Internal  Revenue 
Service,  Room  5571, 1111  Constitution 
Avenue,  NW.,  Washington,  DC  20224. 

OMB  Reviewer:  Milo  Sunderhauf, 
(202)  395-7340,  Office  of  Management 
and  Budget,  Room  10226,  New 
Executive  Office  Building,  Washington, 
DC  20503. 
Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
|FR  Doc.  95-15737  Filed  6-26-95;  8:45  am] 
WLUNC  COOE  4S3(M)1-P 


Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

June  19,  1995. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 


information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 

Internal  Revenue  Service  (IRS) 

OMB  Number  1545-0409. 

Form  Number  IRS  Forms  211  and 
211(SP). 

Type  of  Review:  Revision. 

Title:  Application  for  Reward  for 
Original  Information  (Form  211); 
Solicitud  de  Recompense  por 
Informacion  Original  (Spanish  Version) 
(Form  211(SP). 

Description:  Forms  211  and  211(SP) 
are  the  official  application  forms  used 
by  persons  requesting  rewards  for 
submitting  information  concerning 
alleged  violations  of  the  tax  laws  by 
other  persons.  Such  rewards  are 
authorized  by  Internal  Revenue  Code 
(IRC)  7623.  The  data  is  used  to 
determine  and  pay  rewards  to  those 
persons  who  voluntarily  submit 
information. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
11,200. 

Estimated  Burden  Hours  Per 
Respondent:  15  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
2,800  hours. 

OMB  Number  1545-0800. 

Regulation  ID  Number  Reg.  601.601. 

Type  of  Review:  Extension. 

Title:  Rules  and  Regulations. 

Description:  Persons  wishing  to  speak 
at  a  public  hearing  on  a  proposed  rule 
must  submit  written  comments  and  an 
outline  within  prescribed  time  limits, 
for  use  in  preparing  agendas  and 
allocating  time.  Persons  interested  in 
the  issuance,  amendment,  or  repeal  of  a 
rule  may  submit  a  petition  for  this.  IRS 
considers  the  petitions  in  its 
deliberations. 

Respondents:  Business  or  other  for- 
profit.  Individuals  or  households.  Not- 
for-profit  institutions.  Farms,  Federal 
Government,  State,  Local  or  Tribal 
Government. 

Estimated  Number  of  Respondents: 
600. 

Estimated  Burden  Hours  Per 
Respondent:  1  hour,  30  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
900  hours. 
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OMB  Number  1545-0904. 

Regulation  ID  Number:  INTL-45-86 
Final  (T.D.  8125). 

Type  of  Review:  Extension. 

Title:  Foreign  Management  and 
Foreign  Economic  Processes 
Requirements  of  Foreign  Sales 
Corporation. 

Description:  The  regulations  provide 
rules  for  complying  with  foreign 
management  and  foreign  economic 
process  requirements  to  enable  Foreign 
Sales  Corporations  to  produce  foreign 
trading  gross  receipts  and  qualify  for 
reduced  tax  rates.  Rules  are  included  for 
maintaining  records  substantiate 
compliance.  Affected  public  is  limited 
to  large  corporations  that  export  goods 
or  services. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Recordkeepers: 
11,001. 

Estimated  Burden  Hours  Per 
Recordkeeper:  2  hours. 

Frequency  of  Response:  Other. 

Estimated  Total  Recordkeeping 
Burden:  22,001  hours. 

OMB  Number:  1545-0982. 

Regulation  ID  Number:  LR-77-86 
Temporal'  (T.D.  8124). 

Type  Of  Review:  Extension. 

Tide:  Certain  Elections  Under  the  Tax 
Reform  Act  of  1986. 

Description:  These  regulations 
establish  various  elections  with  respect 
to  which  immediate  interim  guidance 
on  the  time  and  manner  of  making  the 
election  is  necessary.  These  regulations 
enable  taxpayers  to  take  advantage  of 
the  benefits  ^^arious  Code  provisions. 

Respondents:  Business  or  other  for- 
profit.  Individuals  or  households.  Not- 
for-profit  institutions.  Farms,  State, 
Local  or  Tribal  Govenunent. 

Estimated  Number  of  Respondents: 
114.710. 

Estimated  Burden  Hours  Per 
Respondent:  15  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
28,678  hours. 

OMB  Number:  1545-1148. 

Regulation  ID  Number:  EE-U3-90 
Temporary  and  Final  Regulations  (T.D. 
8324). 

Type  of  Review:  Extension. 

Title:  Employee  Business  Expenses- 
Reporting  and  Withholding  on 
Employee  Business  Expense 
Reimbursements  and  Allowances. 

Description:  These  temporary  and 
final  regulations  provide  rules 
concerning  the  taxation  of  and  reporting 
withholding  on  employee  business 
expense  reimbursements  and  other 
expense  allowance  arrangements. 

Respondents:  Business  or  other  for- 
profit,  Individuals  or  households.  Not- 


for-profit  institutions.  Farms,  Federal 
Government,  State,  Local  or  Tribal 
Government. 

Estimated  Number  of  Respondents: 
1,419,456. 

Estimated  Burden  Hours  Per 
Respondent:  30  minutes. 

Frequency  of  Response:  Other. 

Estimated  Total  Reporting  Burden: 
709,728  hours. 

OMB  Number:  1545-1317. 

Regulation  ID  Number:  INTL-79-91 
Final. 

Type  of  Review:  Extension. 

Title:  Information  Returns  Required  of 
United  States  Persons  with  Respect  to 
Certain  Foreign  Corporations. 

Description:  These  regulations  clarify 
certain  requirements  of  section  1.6035- 
1, 1.6038-2  and  1.604&-1  of  the  Income 
Tax  Regulations  relating  to  Form  5471 
and  would  affect  controlled  foreign 
corporations  and  their  United  States 
shareholders. 

Respondents:  Business  or  other  for- 
profit.  Individuals  or  households. 

Estimated  Number  of  Respondents:  1. 

Estimated  Burden  Hours  Per 
Respondent:  1  hour.  * 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting  Burden:  1 
hour. 

Clearance  Officer:  Garrick  Shear  (202) 
622-3869,  Internal  Revenue  Service. 
Room  5571,  1111  Constitution  Avenue, 
NW..  Washington.  DC  20224. 

OMB  Reviewer:  Milo  Sunderhauf 
(202)  395-7340,  Office  of  Management 
and  Budget,  Room  10226,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

Lois  K.  Holland,  "^ 

Departmental  Reports,  Management  Officer. 
[FR  Doc.  95-15738  Filed  6-26-95;  8:45  am) 

BtLUNO  COOe  4830-01-P 


Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

June  20. 1995. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury.  Room  2110, 1425  New  York 
Avenue,  NW.,  Washington.  DC  20220. 

Internal  Revenue  Service  (IRS)  * 

OMB  Number:  1545-0172. 


Form  Number:  IRS  Form  4562. 

Type  of  Review:  Revision. 

Title:  Depreciation  and  Amortization 
(Including  Information  on  Listed 
Property). 

Description:  Taxpayers  use  Form  4562 
to:  (1)  Claim  a  deduction  and/or 
amortization;  (2)  make  a  section  179 
election  to  expense  depreciable  assets; 
and  (3)  answer  questions  regarding  the 
use  of  automobiles  and  other  listed 
property  to  substantiate  the  business  use 
under  section  274(d). 

Respondents:  Business  or  other  for- 
profit.  Individuals  or  households, 
Farms. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  6,500,000. 

Estimated  Burden  Hours  Per 
Respon  den  t/Recordkeeper: 

Recordkeeping — 33  hr.,  58  min. 

Learning  about  the  law  or  the  form — 
4  hr.,  40  min. 

Preparing  and  sending  the  form  to  the 
IRS— 5  hr..  26  min. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  287,057,500 
hours. 

OMB  Number:  1545-1142. 

Regulation  ID  Number:  INTL-0939- 
86NPRM. 

Type  of  Review:  Extension. 

Title:  Insurance  Income  of  a 
Controlled  Foreign  Corporation  for 
Taxable  Years  Beginning  After 
December  31, 1986. 

Description:  The  information  is 
required  to  determine  the  location  of 
moveable  property;  allocate  inc^ae  and 
deductions  to  the  proper  ca^H|pj|f  • 
insurance  income,  determine^ose 
amounts  for  computing  taxable  income 
that  are  derived  from  an  insurance 
company  annual  statement,  and  permit 
a  Controlled  Foreign  Corporation  (CFC) 
to  elect  to  treat  related  person  insurance 
income  as  income  effectively  connected 
with  the  conduct  of  a  U.S.  trade  or 
business.  The  respondents  will  be 
businesses  or  other  for-profit 
institutions. 

Respondents:  Business  or  other  for-  . 
profit. 

Estimated  Number  of  Respondents:  1. 

Estimated  Burden  Hours  Per 
Respondent:  1  hour. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting  Burden:  1 
hour. 

OMB  Number:  1545-1266. 

Form  Number:  IRS  Form  8829. 

Type  of  Review:  Extension. 

Title:  Expenses  for  Business  Use  of 
Your  Home. 

Description:  Internal  Revenue  Code 
(IRC)  section  .280A  limits  the  deduction 
for  business  use  of  a  home  to  the  gross 
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income  from  the  business  use  minus 
certain  business  deductions.  Amounts 
not  allowed  due  to  the  limitations  can 
be  carried  over  to  the  following  year. 
Form  8829  is  used  to  verify  that  the 
deduction  is  properly  figured. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  4.000.000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeepen 


Recordkeeping — 52  min. 

Learning  about  the  law  or  the  form — 
7  min. 

Preparing  the  form — 1  hr.,  16  min. 

Copying,  assembling,  and  sending  the 
form  to  the  IRS — 20  min. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting 
Recordkeeping  Burden:  10,360,000 
hours. 

Clearance  Officer:  Garrick  Shear  (202) 
622-3869.  Internal  Revenue  Service. 


Room  5571, 1111  Constitution  Avenue, 
NW.,  Washington,  DC  20224. 

OMB  Reviewer:  Milo  Sunderhauf 
(202)  395-7340.  Office  of  Management 
and  Budget,  Room  10226,  New 
Executive  Office  Building,  Washington, 
DC  20503. 
Lois  K.  HoUand, 

Departmental  Reports  Management  Officer. 
|FR  Doc.  95-15739  Filed  6-26-95;  8:45  am] 
BtLUNG  COOE  OSO-OI-P 
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Sunshine  Act  Meetings 


Federal  Register 
Vol.  60.  No.  123 
Tuesday,  June  27.  1995 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  putjdshed  under 
ttie  "Government  in  trie  Sunshine  Act"  (Pub. 
L  94-409)  5  U.S.C.  562b(e)(3). 


U.S.  CONSUMER  PRODUCT  SAFETY 
COMMISStOf) 

TIME  AND  DATE:  10:00  a.m..  Wednesday. 
June  28. 1995. 

location:  Room  420.  East  West  Towers. 
4330  East  West  Highway.  Bethesda. 
Maryland. 

STATUS:  Open  to  the  Public. 

MATTER  TO  BE  CONSIDERED: 

Baby  Walkers 

The  staff  will  brief  the  Commission  on  the 
status  of  the  baby  walker  project. 

For  a  recorded  message  containing  the 
latest  agenda  information,  call  (301) 
504-0709. 

CONTACT  PERSON  FOR  ADDITIONAL 
INFORMATION:  Sadye  E.  Dunn.  Office  of 
the  Secretary.  4330  East  West  Highway, 
Bethesda.  MD  20207  (301)  504-0800. 

Dated:  June  22, 1995. 
Sadye  E.  Dunn, 
Secretary. 
|FR  Doc.  95-15899  Filed  6-23-95;  3:28  pm) 

WLUNG  CODE  t356-01-M 

U.S.  CONSUMER  PRODUCT  SAFETY 
COMMISSION 

TIME  AND  DATE:  2:00  p.m.,  Thursday, 
June  29, 1995. 

LOCATION:  Room  410,  East  West  Towers, 
4330  East  West  Highway,  Bethesda, 
Maryland. 

STATUS:  Closed  to  the  Public. 

MATTERS  TO  BE  CONSIDERED: 

1.  Civil  Penalty  OS*  5401 

The  staff  will  brief  the  Commission  on 
issues  related  to  Civil  Penalty  0S#  5401. 

2.  Compliance  Status  Report 

The  staff  will  brief  the  Commission  on  the 
status  of  various  compliance  matters. 

For  a  recorded  message  containing  the 
latest  agenda  information,  call  (301) 
504-0709. 

CONTACT  PERSON  FOR  ADDITIONAL 
INFORMATION:  Sadye  E.  Dunn,  Office  of 
the  Secretary,  4330  East  West  Highway, 
Bethesda,  MD  20207  (301)  504-0800. 


Dated:  June  22,  1995. 
Sadye  E.  Dunn, 
Secretary. 
|FR  Doc.  95-15900  Filed  6-23-95:  3:28  pm] 

BiLUNG  COOE  639»-01-M 

BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  DATE:  10:00  a.m.,  Friday,  June 
30.  1995. 

PLACE:  William  McChesney  Martin,  Jr. 
Federal  Reserve  Board  Building,  C 
Street  entrance  between  20th  and  21st 
Streets,  N.W..  Washington.  D.C.  20551. 

Note:  Until  further  notice,  open  meetings 
will  be  held  in  the  Martin  Building,  not  the 
Ecdes  Building. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1.  (a)  Proposed  revisions  to  the  Board's 
risk-based  capital  guidelines  to  incorporate 
interest  rate  risk  (IRR)  (proposed  earlier  for 
public  comment:  Docket  No.  R-0802),  and  (b) 
publication  for  comment  of  a  proposed 
policy  statement  describing  how  IRR  will  be 
measured  and  evaluated  for  supervisory 
purposes. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

Note:  This  meeting  will  be  recorded  for  the 
benefit  of  those  unable  to  attend.  Cassettes 
will  be  available  for  listening  in  the  Board's 
Freedom  of  Information  Office,  and  copies 
may  be  ordered  for  $5  per  cassette  by  calling 
(202)  452-3684  or  by  writing  to:  Freedom  of 
information  Office,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington.  D.C. 
20551. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204. 

Dated:  June  23, 1995. 
Jennifer  J.  lohnson. 

Deputy  Secretary  of  the  Board. 

[FR  Doc.  95-15820  Filed  6-23-95;  10:14  am) 

BILUNG  COOE  S21(M>1-P 


BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  DATE:  Approximately  11:00 
a.m.,  Friday,  June  30, 1995,  following  a 
recess  at  the  conclusion  of  the  open 
meeting. 

PLACE:  William  McChesney  Martin,  Jr. 
Federal  Reserve  Board  Building,  C 
Street  entrance  between  20th  and  21st 
Streets,  N.W.,  Washington,  D.C.  20551. 

STATUS:  Closed. 


MATTERS  TO  BE  CONSIDERED: 

1.  Restatement  of  the  Federal  Reserve 
Board's  p)ension  plan. 

2.  Consideration  of  pension  plan  transfers. 

3.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

4.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204.  You  may  call 
(202)  452-3207,  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  June  23.  1995. 
Jenniiier  J.  lohnson, 

Deputy  Secretary  of  the  Board. 

[FR  Doc.  95-15821  Filed  6-23-95;  10:14  am] 

BILUNG  COOE  6210-01-P 


BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  DATE:  12:00  noon,  Monday, 
July  3, 1995. 

PLACE:  William  McChesney  Martin,  Jr. 
Federal  Reserve  Board  Building,  C 
Street  entrance  between  20th  and  21st 
Streets,  N.W..  Washington,  D.C.  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments.  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204.  You  may  call 
(202)  452-3207,  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  June  23. 1995. 
Jennifer  J.  Johnson, 

Deputy  Secretary  of  the  Board. 

IFR  Doc.  95-15901  Filed  6-23-95;  3:28  pm] 

BILLING  COOE  6210-01-P 
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NUCLEAR  REGULATORY  COMMISSION 

DATE:  Weeks  of  June  26,  July  3,  10,  and 

17.  1995. 

PLACE:  Commissioners'  Conference 

Room.  11555  Rockville  Pike.  Rockville. 

Maryland. 

STATUS:  Public  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  June  26 

Thursday,  June  29 

3:30  p.m. 
Affirmation/Discussion  and  Vote  (Public 

Meeting) 
.  a.  Final  Rule  on  "Clarification  of 

Decommissioning  Funding  Assurance 
Requirements"  (Tentative)  (postponed 
from  June  22) 
(Contact:  Andrew  Bates.  301-415-1963) 

Week  of  July  3— Tentative 

There  are  no  meetings  scheduled  for  the 
Week  of  July  3. 

Week  of  July  10— Tentative 

Wednesday,  July  12 
10:00  a.m. 


Breifing  on  Status  of  Watts  Bar  and  Browns 

Ferry  3  (Public  Meeting) 
(Contact:  Fred  Hebdon,  301-415-1485) 

Week  of  July  17— Tentative 

There  are  no  meetings  scheduled  for  the 
Week  of  July  17. 

ADDITIONAL  INFORMATION:  By  a  vote  of  4- 
0  on  June  22,  the  Commission 
determined  pursuant  to  U.S.C.  552b(e) 
and  §  9.107(a)  of  the  Commission's  rules 
that  "Affirmation  of  Curators  of  the 
University  of  Missouri — Petitions  for 
Reconsideration  of  CLI-95-01"  (Public 
Meeting)  be  held  on  June  22,  and  on  less 
than  one  week's  notice  to  the  public. 

Note:  Beginning  July  2, 1995,  the  Nuclear 
Regulatory  Commission  will  be  operating 
under  a  delegation  of  authority  to  chairman 
Shirley  A.  Jackson,  because  with  three 
vacancies  on  the  Commission,  it  will  be 
temporarily  without  a  quorum.  As  a  legal 
matter,  therefore,  the  Sunshine  Act  does  not 
apply:  but  in  the  interests  of  op)enness  and 
public  accountability,  the  Commission  will 
continue  to  conduct  business  as  though  the 
Sunshine  Act  were  applicable. 


The  schedule  for  Commission 
meetings  is  subject  to  change  on  short 
notice.  To  verify  the  status  of  meetings 
call  (Recording)— (301)  415-1292. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Bill  Hill  (301)  415-1661. 

This  notice  is  distributed  by  mail  to 
several  hundred  subscribers;  if  you  no 
longer  wish  to  receive  it,  or  would  like 
to  be  added  to  it,  please  contact  the 
Office  of  the  Secretary,  Attn:  Operations 
Branch,  Washington,  D.C.  20555  (301) 
415-1963). 

In  addition,  distribution  of  this 
meeting  notice  over  the  internet  system 
is  available.  If  you  are  interested  in 
receiving  this  Commission  meeting 
schedule  electronically,  please  send  an 
electronic  message  to  alb@nrc.gov  or 
gkt@nrc.gov. 

Dated:  June  23. 1995. 
William  M.  Hill.  Jr., 

SECY  Tracking  Officer,  Office  of  the 

Secretary. 

IFR  Doc.  95-15886  Filed  6-23-95;  3:28  pm) 
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Corrections 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
arxj  Notice  documents.  These  corectior^  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
Issued  as  signed  documents  and  appear  in 
the  appropnate  document  categories 
elsewhere  in  the  issue. 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

45  CFR  Part  96 

Block  Grant  Programs 

Correction 

In  rule  document  95-9915  beginning 
on  page  21322  in  the  issue  of  Monday, 
May  1,  1995.  make  the  following 
corrections: 

1.  On  page  21323,  first  column,  under 
Subpart  E-Enforcement,  the  eighth  line, 
"used"  should  read  "use". 

On  the  same  page,  third  column, 
second  paragraph,  the  sixth  line,  "the" 
should  read  "and". 

2.  On  page  21324,  first  column,  in  the 
heading  for  Section  96.83,  the  second 
line.  "Suecf' should  read  "t/sed". 

3.  On  the  same  page,  third  column, 
the  heading  should  read  "Comment  and 
Response". 

4.  On  page  21326. 1st  column,  3rd 
paragraph,  the  17th  line,  "commented" 
should  read  "committed". 

5.  On  page  21328,  first  column,  the 
heading  should  read  "Public  Inspection 
and  Comment". 

6.  On  the  same  page,  second  colimin. 
first  paragraph,  the  sixth  line,  "what" 
should  read  "that". 

7.  On  pages  21329  and  21330,  third 
column  and  first  column  respectively, 
remove  beginning  and  ending  quotation 
marks  from  the  paragraphs  at  the  bottom 
of  the  page. 


8.  On  page  21334, 1st  column,  4th 
paragraph,  the  27th  line,  "bribe"  should 
read  "tribe". 

9.  On  page  21336,  second  column,  the 
heading  should  read  "Changes  and 
Recommendation ' ' . 

10.  On  page  21338,  first  column,  third 
paragraph  3,  beginning  at  the  fifth  line 
remove  beginning  and  ending  quotation 
marks. 

11.  On  the  same  page,  2d  colunm,  3rd 
paragraph,  the  19th  line,  "do"  should 
read  "does". 

12.  On  page  21345.  second  column, 
sixth  paragraph,  the  third  line,  "or" 
should  read  "oi". 

13.  On  page  21346,  third  column, 
second  paragraph,  the  eighth  line, 
"programs"  should  read  "program". 

14.  On  page  21347.  3rd  column.  1st 
paragraph,  the  20th  line,  "funds" 
should  read  "fund". 

15.  On  page  21351, 1st  column,  1st 
paragraph,  the  18th  line,  "on"  should 
read  "one". 

16.  On  page  21355,  2d  column,  the 
15th  line,  "leveraged"  should  read 
"leveraging". 

17.  On  the  same  page,  same  column, 
2d  paragraph,  the  29th  line,  "recipient" 
should  read  "recipients". 

18.  On  page  21357,  2d  column.  1st 
paragraph,  the  18th  line,  "requirement" 
should  read  "requirements". 

$96.83    [Corrected] 

19.  On  page  21358,  third  column, 
§  96.83(c)(5),  in  the  second  line. 
"(c)(2)(ii)"  should  read  "(c)(2)(iii)". 

20.  On  page  21359,  second  column, 
§  96.83(0.  in  the  fifth  line.  "45-day" 
should  read  "45  days". 

§96.87    [Corrected] 

21.  On  page  21359,  third  column, 
§  96.87  (a)(1),  in  the  third  line.  "(42 
U.S.C.8626(a)"  should  read  "(42  U.S.C. 
8626a)". 

22.  On  page  21360.  first  column, 

§  96.87(b)(4)(iii),  in  the  third  line,  "or" 
should  read  "or*. 
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23.  On  page  21360,  first  column, 

§  96.87(b)(6),  in  the  first  line,  "mean" 
should  read  "means". 

24.  On  page  21360,  2d  column. 

§  96.87(c)(1),  in  the  14th  and  21st  lines 
respectively,  "of  should  read  "or"  and 
"8625"  should  read  "8626". 

25.  On  page  21360.  third  column, 
§96.87(d)(2)(iii).  in  the  seventh  line, 
"8624(c)(1)(A)"  should  read 
"8624(c)(1)(A))". 

26.  On  page  21361.  second  column. 
§96.87(d)(2)(iii)(H),  in  the  eighth  line, 
"program/"  should  read  "program". 

27.  On  page  21361.  third  column, 
§96.87(e)(l)(vi),  in  the  ninth  line,  "are" 
should  read  "were". 

28.  On  page  21361.  third  column, 
§  96.87(e)(l)(vii).  in  the  fourth 
line."smoke  fire"  should  read  "smoke/ 
fire". 

29.  On  page  21361.  third  column, 
§96.87(e)(l)(vii).  in  the  seventh  line, 
"cost"  should  read  "costs". 

30.  On  page  21361.  same  column, 
§96.87(e)(l)(vii)(2).  in  the  first  line,  "to" 
should  read  "and". 

31.  On  page  21361,  same  column, 
§96.87(e)(l)(vii)(2),  in  the  fifth  line, 
"costs"  should  read  "costs,". 

32.  On  page  21361,  same  column, 
§96.87(e)(l)(vii)(2),  in  the  14th  line, 
insert  a  colon  after  "reduction". 

33.  On  page  21362,  first  column, 
§96.87(e)(l)(vi)(3)(i),  in  the  third  line, 
"liquefied"  was  misspelled. 

34.  On  page  21362,  third  column, 

§  96.87(f)(2),  the  sixth  line  should  read, 
"be  increased,  or  if  other  charges(s)  to 
the  recipient  were  or  will  be". 

35.  On  page  21362,  3rd  column. 

§  96.87(f)(3).  the  11th  line,  "within", 
should  read  "with". 

36.  Oh  page  21363.  third  colimin, 
§  96.87(h)(1).  in  the  seventh  line, 
"proceedings"  should  read  "preceding". 

BILUNG  CODE  1S(»-<)1-0 


Part  II 

Department  of 
Health  and  Human 
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Health  Care  Financing  Administration 

42  CFR  Part  417,  et  al. 

Medicare  and  Medicaid  Programs; 
Advance  Directives;  Final  Rule 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

42  CFR  Parts  417,  430,  431,  434,  483, 
484,  and  489 

[BPD-Tia-F] 

RIN  0938-AF50 

Medicare  and  Medicaid  Programs; 
Advance  Directives 

agency:  Health  Care  Financing 
Administration  (HCFA),  HHS. 

ACTION:  Final  rule. 

SUMMARY:  This  final  rule  responds  to 
public  comments  on  the  March  6. 1992 
interim  final  rule  with  comment  period 
that  amended  the  Medicare  and 
Medicaid  regulations  governing 
provider  agreements  and  contracts  to 
establish  requirements  for  States, 
hospitals,  nursing  facilities,  skilled 
nursing  facilities,  providers  of  home 
health  care  or  personal  care  services, 
hospice  programs  and  managed  care 
plans  concerning  advance  directives.  An 
advance  directive  is  a  written 
instruction,  such  as  a  living  will  or 
durable  power  of  attorney  for  health 
care,  recognized  under  State  law, 
relating  to  the  provision  of  health  care 
when  an  individual's  condition  makes 
him  or  her  unable  to  express  his  or  her 
wishes.  The  intent  of  the  advance 
directives  provisions  is  to  enhance  an 
adult  individual's  control  over  medical 
treatment  decisions.  This  rule  confirms 
the  interim  final  rule  with  several  minor 
changes  based  on  our  review  and 
consideration  of  public  comments. 
DATES:  Effective  date:  This  final  rule  is 
effective  on  July  27,  1995. 
FOR  FURTHER  INFORMATION  CONTACT:  Julie 
Stankivic.  (410)  966-5725. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Advance  directives  are  written 
instructions  recognized  under  State  law 
relating  to  the  provision  of  health  care 
when  adult  individuals  are  unable  to 
communicate  their  wishes  regarding 
medical  treatment. 

Note:  For  purposes  of  this  final  rule,  the 
terms  "individual. "  "patient. "  or  "resident" 
refer  only  to  adults  as  defined  by  State  law. 

The  advance  directive  may  be  a 
written  document  authorizing  another 
person,  such  as  a  relative  or  close 
friend,  to  make  decisions  on  an 
individual's  behalf  (a  durable  power  of 
attorney  for  health  care),  a  written 
statement  (a  living  will),  or  some  other 
form  of  instruction  recognized  under 


State  law  specifically  addressing  the 
provisions  of  health  care.  The  various 
legal  devices  that  exist  serve  to  enhance 
the  ability  of  individuals  to  have  their 
desires  carried  out  in  the  event  that  they 
become  unable  to  make  their  own 
medical  treatment  decisions. 

Most  States  have  enacted  legislation 
defining  an  individual's  right  to  make 
decisions  regarding  medical  care, 
including  the  right  to  accept  or  refuse 
medical  or  surgical  treatment  and  the 
right  to  formulate  advance  directives. 
However,  prior  to  the  enactment  on 
November  5, 1990.  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990 
(OBRA  '90),  Public  Law  101-508,  there 
were  no  requirements  relating  to 
advance  directives  under  Federal 
Medicare  or  Medicaid  laws. 

II.  Legislative  Amendments 

A.  Medicare  Provisions 

Section  1866  of  the  Social  Security 
Act  (the  Act)  requires  that  providers  o{ 
services  under  Medicare  enter  into  an 
agreement  (that  is,  provider  agreements) 
with  the  Secretary  and  comply  with  the 
requirements  specified  in  that  section. 
Section  4206(a)  of  OBRA  '90  amended 
section  1866(a)(1)  of  the  Act  relating  to 
Medicare  provider  agreements  by 
adding  a  new  subparagraph  (Q).  which 
spjecifies  that  to  participate  in  the 
Medicare  program,  hospitals,  skilled 
nursing  facilities,  home  health  agencies, 
and  hospice  programs  must  file  an 
agreement  with  the  Secretary  to  comply 
with  the  statutory  requirements  in  new 
subsection  1866(f)  of  the  Act  concerning 
advance  directives.  Section  1866(f)(3)  of 
the  Act  defines  an  advance  directive  as 
a  written  instruction,  such  as  a  living 
will  or  durable  power  of  attorney  for 
health  care,  recognized  under  State  law, 
relating  to  the  provision  of  health  care 
when  an  individual  is  incapacitated. 
The  State  law  may  eithffl-be  established 
by  statute  or  as  recognized  by  the  courts 
of  the  State. 

Section  1866(f)(1)  of  the  Act  specifies 
that  a  provider  of  services  or  prepaid  or 
eligible  organization  (that  is,  a  health 
maintenance  organization  (HMO), 
competitive  medical  plan  (CMP)  as 
defined  in  section  1876(b)  of  the  Act,  or 
a  health  care  prepayment  plan  (HCPP) 
as  defined  in  section  1833(a)(1)(A)  of 
the  Act)  must  maintain  written  policies 
and  procedures  on  advance  directives 
with  respect  to  all  adult  individuals 
receiving  medical  care  through  the 
provider  or  organization.  The  provider 
or  organization  must  provide  written 
information  to  each  individual 
concerning  an  individual's  rights  under 
State  law  to  make  decisions  concerning 
medical  care,  including  the  right  to 


accept  or  refuse  medical  or  surgical 
treatment  and  the  right  to  formulate,  at 
the  individual's  option,  advance 
directives.  The  provider  or  organization 
must  also  furnish  each  individual  with 
the  written  policies  of  the  provider  or 
organization  with  respect  to  the 
implementation  of  advance  directives. 
Section  1866(f)(2)  of  the  Act  requires 
that  this  written  information  must  be 
provided  at  the  time  an  individual  is 
admitted  as  an  inpatient  to  a  hospital, 
at  the  time  of  admission  to  a  skilled 
nursing  facility,  before  an  individual 
comes  under  the  care  of  a  home  health 
agency,  at  the  time  of  initial  receipt  of 
hospice  care,  or  at  the  time  of 
enrollment  of  the  individual  with  an 
eligible  prepaid  health  care  organization 
or  HCPP. 

Section  1866(f)(1)  of  the  Act  also 
contains  provisions  that  require  the 
provideror  organization  to  document  in 
the  individual's  medical  record  whether 
or  not  the  individual  has  executed  an 
advance  directive,  not  to  discriminate 
against  individuals  based  on  whether  or 
not  they  have  executed  an  advance 
directive,  to  ensure  compliance  with 
State  law,  and  to  provide  for  education 
of  staff  and  community  on  issues 
concerning  advance  directives. 

Section  4206(b)(1)  of  OBRA  '90 
amended  section  1876(c)  of  the  Act  by 
adding  a  new  paragraph  (8).  which 
provides  that  the  contract  between  the 
Secretary  and  an  eligible  organization 
must  provide  that  the  organization 
meets  the  advance  directives 
requirements  specified  in  section 
1866(f)  of  the  Act. 

Section  4206(b)(2)  of  OBRA  '90  also 
amended  section  1833  of  the  Act  by 
adding  a  new  subsection  (r),  which 
specifies  that  the  Secretary  may  not 
provide  for  payment  under  the  Medicare 
program  to  an  organization  unless  the 
organization  provides  assurances 
satisfactory  to  the  Secretary  that  the 
organization  meets  the  requirements 
relating  to  the  maintenance  of  written 
policies  and  procedures  regarding 
advance  directives  in  section  1866(f)  of 
the  Act. 

Section  4206(c)  of  OBRA  '90  provides 
that  sections  4206(a)  and  (b)  do  not 
prohibit  the  application  of  a  State  law 
that  allows  for  an  objection  on  the  basis 
of  conscience  for  any  health  care 
provider  or  any  agent  of  such  provider 
which,  as  a  matter  of  conscience,  cannot 
implement  an  advance  directive. 

Section  4206(d)  made  conforming 
amendments  to  sections  1819(c)(1)  and 
1891(a)  of  the  Act.  requiring  that  skilled 
nursing  facilities  and  home  health 
agencies,  respectively,  comply  with  the 
advance  directives  requirements  in 
section  1866(f)  of  the  Act.  Enforcement 


procedures  are  explained  in  section  II.D 
of  this  preamble. 

B.  Medicaid  Provisions 

Section  1902  of  the  Act  sets  forth 
State  plan  requirements  for  medical 
assistance  that  must  be  submitted  to  the 
Secretary  for  approval.  Section  4751  of 
OBRA  '90  amended  section  1902  of  the 
Act  relating  to  requirements  for  State 
plans  by  adding  provisions  concerning 
advance  directives  similar  to  the 
Medicare  provisions  in  section  4206  of 
OBRA  '90.  Specifically,  section  4751  of 
OBRA  '90  amended  section  1902  of  the 
Act  by  adding  new  paragraph  (57)  to 
subsection  (a)  and  a  new  subsection  (w). 
Section  1902(a)(57)  of  the  Act  mandates, 
as  a  State  Medicaid  plan  requirement, 
compliance  with  section  1902(w), 
which  requires  all  hospitals,  nursing 
facilities,  providers  of  home  health  care 
and  personal  care  services,  hospices,  or 
health  maintenance  organizations  (as 
defined  in  section  1903(m)(l)(A)  of  the 
Act)  that  are  receiving  funds  under  a 
State  plan  to  maintain  written  policies 
and  procedures  to  inform,  educate,  and 
distribute  written  information  on 
advance  directives  to  all  adult 
individuals  receiving  medical  care  by  or 
through  the  provider  or  organization,  in 
the  manner  described  in  the  law. 

Section  4751(a)  also  amended  section 
1902  of  the  Act  by  adding  a  new 
paragraph  (58)  to  subsection  (a)  to 
require  that  States,  acting  through  a 
State  agency,  association,  or  other 
private  non-profit  entity,  develop  a 
written  description  of  the  State  law 
concerning  advance  directives  for 
distribution  to  Medicaid  providers  and 
coordinated  care  plans. 

Section  4751(b)  made  conforming 
amendments  to  sections  1903(m)(l)(A) 
and  1919(c)(2)  of  the  Act.  These 
requirements  are  to  be  enforced  under 
applicable  State  plan  provisions. 

C.  Public  Education  Requirements 

Section  4751(d)  of  OBRA  '90  requires 
the  Secretary  to  conduct  a  public 
education  campaign  on  advance 
directives.  HCFA,  primarily  through  our 
Office  of  Beneficiary  Services,  has 
worked  in  concert  with  State  and  local 
agencies  and  consumer  groups  to  carry 
out  this  requirement.  Examples  of 
public  awareness  activities  include: 

•  Information  Kit  and  Press  Package. 
An  information  kit  was  forwarded  to 
major  beneficiary  organizations  and  the 
national  news  media.  We  also  have 
issued  a  press  package  that  includes  a 
bibliography  of  related  publications,  as 
well  as  a  list  of  organizations  that  have 
addressed  the  statutory  requirements 
concerning  advance  directives. 


•  Medicare  Hotline:  1-800-638-6833. 
Information  concerning  advance 
directives  is  available  through  the 
Medicare  hotline.  Staff  members 
provide  basic  information  from  the 
information  kit,  answer  questions,  and 
forward  booklets  concerning  advance 
directives  upon  request. 

•  Articles.  A  kit  containing  standard 
articles  concerning  advance  directives 
was  sent  to  all  suburban  daily  and 
weekly  papers.  This  material  generated 
244  articles  in  25  States  with  a 
readership  of  an  estimated  4  million 
persons.  We  also  sent  materials  to 
national  and  local  broadcast 
organizations,  including  articles  and 
scripts  and/or  slides  for  radio  and 
television  public  service 
announcements.  The  radio  material  is 
known  to  have  been  used  on  258  radio 
stations  that  cumulatively  reach  4.8 
million  homes  servicing  15  million 
listeners.  The  TV  material  is  known  to 
have  appeared  on  32  stations  in  23 
States,  cumulatively  reaching  37.3 
million  homes. 

•  Other  Publications.  The  following  is 
a  brief  list  of  other  publications 
concerning  advance  directives: 

•  Medicare  Handbook.  The  Medicare 
Handbook  now  includes  information 
regarding  advance  directives.  We 
routinely  send  this  publication, 
available  in  both  English  and  Spanish, 
to  each  new  Medicare  enrollee  (about 
200,000  individuals  per  month)  and 
more  than  1  million  other  copies  have 
been  distributed  to  current  beneficiaries 
through  HCFA  publication  distribution 
channels. 

•  Medicare  and  Advance  Directives 
Leaflet.  Approximately  500,000  copies 
of  this  leaflet  have  been  distributed  to 
hospitals,  beneficiary  groups,  agencies 
on  aging  and  similar  offices,  as  well  as 
to  some  supermarkets  with  a  high 
concentration  of  elderly  clients. 

•  Cartoon  Booklet.  HCFA  has 
distributed  approximately  10,000  copies 
of  an  easy-to-read  cartoon  booklet  on 
advance  directives  that  is  designed  for 
audiences  with  low  literacy  levels. 

In  addition  to  these  activities,  we  are 
continuing  to  plan  and  carry  out  further 
initiatives  related  to  our  public  service 
responsibilities  that  are  designed  to 
further  educate  the  public  concerning 
advance  directives. 

We  note  that  the  Office  of  the 
Inspector  General  (OIG)  conducted  an 
early  implementation  study  in 
December,  1992,  to  determine 
compliance  with  the  advance  directive 
provision  and  facility  and  patient 
responses  (OEI-06-91-01130  and  OEI- 
06-91-01131).  This  study  found  that  at 
that  time,  two-thirds  of  the  patients  in 
the  facilities  studied  had  some 


understanding  of  advance  directives. 
We  believe  that  this  finding  indicates 
that  HCFA,  in  concert  with  other 
members  of  the  health  care  industry,  has 
made  significant  strides  towards 
educating  the  public  on  advance 
directives. 

D.  Enforcement  Procedures 

For  hospitals  and  hospices, 
compliance  with  the  advance  directives 
requirements  is  considered  part  of  the 
provider  agreement  with  HCFA.  The 
provider  agreement  obligates  a  provider 
to  comply  with  the  applicable 
requirements  of  title  XVIII  of  the  Act 
and  includes  some  specific  provisions, 
such  as  the  advance  directives 
requirements.  The  Secretary  may  refuse 
to  enter  into  a  provider  agreement  or 
may  refuse  to  renew  or  may  terminate 
an  agreement  after  the  Secretary:  (1) 
Determines  that  the  provider  fails  to 
comply  substantially  with  the 
provisions  of  the  agreement  or  with  the 
provisions  of  title  XVIII  and  the 
implementing  regulations;  (2) 
determines  that  the  provider  fails 
substantially  to  meet  the  applicable 
provisions  of  section  1861  of  the  Act 
(definition  of  services,  institutions,  etc.); 
or  (3)  has  excluded  the  provider  from 
participation  under  sections  1128  or 
1128A  of  the  Act  (exclusion  and  civil 
monetary  penalty  provisions). 

On-site  surveys  of  providers  are 
performed  by  State  agency  or  Federal 
surveyors  to  determine  compliance  with 
the  advance  directive  requirements  or 
the  conditions  of  participation. 
However,  providers  are  assumed  to  be 
in  compliance  with  the  general 
requirements  of  the  provider  agreement 
as  set  forth  in  title  XVIII.  HCFA  does  not 
routinely  seek  information  to  confirm 
that  the  provider  is  complying  with 
specific  requirements  of  the  provider 
agreement.  If  information  concerning  a 
provider's  compliance  with  the 
agreement  of  the  provisions  of  title 
XVIII  is  needed,  it  may  be  obtained  in 
several  ways,  including  the  performance 
of  an  on-site  survey. 

Each  hospital  and  hospice  provider 
has  been  informed  of  its  obligation  to 
comply  with  the  advance  directive 
provisions  and  that  these  provisions  are 
required  as  a  part  of  its  provider 
agreement  with  HCFA.  Compliance  with 
these  provisions  is  necessary  for 
continued  participation  in  the  Medicare 
and  Medicaid  programs.  These 
providers  were  required  to  inform 
HCFA,  in  writing,  of  the  date  they 
achieve  compliance. 

Our  regional  offices  recently 
completed  random  surveys  to  determine 
the  percentage  of  providers  who  have 
complied  with  the  advance  directive 
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requirements.  Based  on  results  from  8 
regions,  reported  compliance  rates  range 
between  97  and  100  percent.  (We 
anticipate  similar  findings  for  the  other 
two  regions). 

For  Hospices,  and  hospitals  not 
accredited  by  the  Joint  Commission  on 
Accreditation  of  Healthcare 
Organizations  (JCAHO)  or  the  American 
Osteopathic  Association  (AOA), 
compliance  is  verified  as  part  of  the 
routine  survey  process. 

Periodic  Federal  recertification 
surveys  are  not  conducted  in  hospitals 
that  are  accredited  by  JCAHO  and/or 
AOA  because  such  hospitals  are 
"deemed"  to  meet  Medicare's 
certification  requirements.  However, 
since  the  advance  directive 
requirements  for  hospitals  and  hospices 
are  part  of  the  provider  agreement 
requirement,  we  will  investigate 
complaints  and  conduct  surveys  at  these 
hospitals  as  needed.  We  will  verify 
compliance  with  the  advance  directive 
provisions  at  accredited  hospitals  in 
response  to  complaints  and  at  the  time 
of  diese  surveys. 

For  skilled  nursing  facilities  (SNFs), 
nursing  facilities  (NFs)  and  home  health 
agencies  (HHAs),  enforcement 
procedures  employ  the  Federal  on-site 
survey  process.  State  agency  or  Federal 
surveyors  are  responsible  for  evaluating 
compliance  with  the  Medicare  and 
Medicaid  requirements  for  SNFs  and 
NFs  or  conditions  of  participation  for 
HHAs.  Therefore,  State  agency  or 
Federal  surveyors  are  able  to  evaluate 
on-site  compliance  with  the  advance 
directive  requirements  through  the  use 
of  the  survey  protocol  for  SNFs,  NFs 
and  HHAs.  Also,  JCAHO  and 
Community  Health  Accreditation 
Program.  Inc.  (CHAP)  standards  address 
for  long-term  care  facilities  and  HHAs 
advance  directive  issues,  which  should 
enhance  compliance  with  these  rules  by 
educating  these  entities  concerning 
advance  directives  and  suggesting 
methods  of  complying  with  statutory 
and  regulatory  advance  directive 
requirements. 

A  facility  that  does  not  comply  with 
the  provisions  of  its  provider  agreement 
may  be  terminated  by  HCFA.  HCFA 
must  give  the  provider  notice  of 
termination  at  least  15  days  before  the 
effective  date  of  termination  of  the 
provider  agreement.  This  notice  must 
state  the  reasons  for,  and  effective  date 
of  termination  and  explain  the  extent  to 
which  services  may  continue  after  that 
date.  A  provider  may  appeal  the 
termination  of  its  provider  agreement  in 

accordance  with  42  CFR  part  498. 
Under  Medicaid,  a  provider  must 

enter  into  an  agreement  with  the  State 

Medicaid  agency.  State  agency 


surveyors  or  Federal  surveyors  (during  a 
validation  or  "look-behind"  survey) 
perform  a  function  similar  to  that  under 
Medicare.  However,  the  State  Medicaid 
agency  is  responsible  for  assuring 
compliance  with  the  Medicaid  provider 
agreement  and  the  advance  directive 
requirements  contained  therein. 

For  eligible  or  prepaid  health  care 
organizations,  initial  approval  of  a 
Medicare  contract  under  sections  1833 
and  1876  of  the  Act  requires  compliance 
with  the  advance  directives 
requirements.  The  organization's 
continued  adherence  to  these 
requirements  is  reviewed  by  HCFA 
during  routine  monitoring  activities 
which  include  site  visits,  and 
examination  of  marketing  materials  and 
provider  contracts.  Failure  to  comply 
with  the  advance  directives 
requirements  may  result  in  termination 
of  the  organization's  contract  with 
HCFA. 

E.  Effective  Dates 

The  amendments  made  by  sections 
4206(a)  and  (d)  of  OBRA  "90  pertaining 
to  Medicare  providers  are  effective  with 
respect  to  services  furnished  on  or  after 
December  1,  1991. 

The  amendments  made  by  section 
4206(b)  of  OBRA  '90  peiitaining  to 
prepaid  and  eligible  organizations 
participating  in  the  Medicare  program 
(that  is.  contracts  with  HMOs  and  CMPs 
under  section  1876(b).  and  Medicare 
payments  to  HCPPs  under  section 
1833(a)(1)(A)  of  the  Act)  are  effective 
December  1, 1991. 

The  amendments  made  by  section 
4751  of  OBRA  '90  pertaining  to  the 
Medicaid  program  are  effective  with 
respect  to  services  furnished  on  or  after 
December  1, 1991. 

m.  Provisions  of  the  March  6, 1992 
Interim  Final  Rule 

On  March  6. 1992.  we  published  an 
interim  final  rule  with  comment  period 
that  set  forth  in  regulations  the  new 
advance  directive  provisions  (57  FR 
8194).  The  March  6. 1992  interim  final 
rule  implemented  the  provisions  of 
sections  4206  and  4751  of  OBRA  '90  by 
requiring  that  all  hospitals,  skilled 
nursing  facilities,  nursing  facilities, 
providers  of  home  health  care  or 
personal  care  services,  hospices,  and 
prepaid  health  plans  provide  written 
information  to  each  adult  individual 
receiving  medical  care  through  the 
provider  or  organization  concerning  his 
or  her  rights  under  State  law  to  make 
decisions  concerning  medical  care, 
including  the  right  to  accept  or  refuse 
medical  or  surgical  treatment  and  the 
right  to  formulate,  at  the  individual's 
option,  advance  directives. 


General  Requirements 

Under  these  regulations,  the  term 
"advance  directive"  is  defined  as  a 
written  instruction,  such  as  a  living  will 
or  durable  power  of  attorney  for  health 
care,  recognized  imder  State  law. 
relating  to  the  provision  of  health  care 
when  the  individual  is  incapacitated. 
These  regulations  do  not  require  an 
individual  to  execute  an  advance 
directive  prior  to  the  provision  of 
treatment  and  services.  Furthermore,  we 
note  that  these  requirements  do  not 
apply  to  providers  of  outpatient  hospital 
services. 

The  provider  must  inform  the 
individual,  in  writing,  of  State  laws 
regarding  advance  directives;  inform  the 
individual,  in  writing,  of  the  policies  of 
the  provider  regarding  the 
implementation  of  advance  directives, 
including  if  permitted  under  State  law, 
a  clear  and  precise  explanation  of  any 
objection  a  provider  (or  any  agent  of 
such  provider)  may  have,  on  the  basis 
of  conscience,  to  honoring  an 
individual's  directive;  document  in  the 
individual's  medical  record  whether  or 
not  the  individual  has  executed  an 
advance  directive;  educate  staff  on 
issues  concerning  advance  directives; 
and  provide  for  community  education 
on  issues  concerning  advance 
directives.  In  accordance  with  OBRA'90, 
the  interim  final  rule  required  providers 
to  communicate  information  to 
individuals  about  their  right  to  accept  or 
refuse  medical  treatment  and  the  right 
to  formulate  an  advance  directive  by 
furnishing  written  descriptions  of  State 
law  and  provider  policies  and  practices 
regarding  the  implementation  of  such 
ri^ts.  However,  with  the  exception  of 
these  general  notification  requirements, 
the  law  has  a  narrow  and  explicit  focus 
solely  on  the  handling  of  written 
directives  for  medical  care  made  by 
persons  who  later  become  incapacitated. 
Therefore,  the  interim  final  rule  did  not 
address  other  related  issues  such  as 
informed  consent  to  medical  care, 
determination  of  mental  capacity, 
provision  of  medical  care  to  minors, 
wills  leaving  property,  or  organ 
donation. 

Content  and  Format  of  Written 
Information 

The  interim  final  rule  also  did  not 
prescribe  the  content  and  format  of  the 
written  information  to  be  provided  to 
each  adult  individual.  However,  in 
connection  with  our  technical 
assistance  responsibilities  to  States  in 
meeting  the  Medicaid  requirements  of 
the  law.  HCFA's  Administrator  sent  a 
letter  to  each  State  Medicaid  Director  to 
which  was  attached  a  sample  public 


information  document  for  use  in 
informing  adult  individuals  about 
advance  directives. 

Note:  The  materials  contained  in  the  HCFA 
Administrator's  information  package, 
including  the  sample  public  information 
document,  were  published  as  Appendix  I  to 
the  preamble  of  the  interim  final  rule.  These 
materials  are  not  being  republished  in  this 
final  rule. 

This  sample  public  information 
document  is  suggestive  of  what  we 
believe  an  acceptable  document  should 
include.  As  stated  in  the  interim  final 
rule,  it  would  be  consistent  with  the 
statute  to  develop  a  considerably  shorter 
discussion  than  that  contained  in  the 
sample  document.  It  would  also  be 
possible  to  use  a  short  summary  notice, 
several  paragraphs  rather  than  pages 
long,  that  notified  the  patient  that  a 
longer  and  more  specific  document  was 
available  upon  request.  However,  the 
summary  notice  would  have  to  cover 
the  legally  required  elements  (for 
example,  describing  the  purpose  and  the 
concept  of  an  advance  d^ctive.  an 
individual's  rights  under  State  law  to 
accept  or  refuse  medical  or  surgical 
treatment,  the  right  to  formulate  an 
advance  directive,  and  the  provider's 
policies  concerning  the  implementation 
of  those  rights). 

As  also  discussed  in  the  March  6. 
1992  document,  we  are  aware  that  State 
law  on  advance  directives  is  not  always 
clear  or  comprehensive.  Nonetheless. 
Congress  has  mandated  that,  as  of 
December  1, 1991,  providers  and 
organizations  participating  in  Medicare 
or  Medicaid  must  distribute  the 
required  materials  that  inform  an 
individual  of  his  or  her  right  under  State 
law  to  accept  or  refuse  medical 
treatment  and  the  right  to  formulate 
advance  directives.  This  requirement 
relates  to  current  State  law.  Therefore, 
changes  in  State  law,  by  statute  or  court 
case,  must  be  incorporated  into 
subsequent  provider  information 
packages.  We  specifically  sought  public 
comments  on  what  would  be  a 
reasonable  period  of  time  within  which 
such  changes  should  be  made. 

Timing  for  Dissemination  of  Written 
Information 

Written  information  on  advance 
directives  must  be  provided  to  an 
individual  upon  each  admission  to  a 
medical  facility  and  each  time  an 
individual  comes  under  the  care  of  an 
HHA,  personal  care  provider,  or 
hospice.  For  example,  if  a  person  is 
admitted  first  as  an  inpatient  to  a 
hospital  and  then  to  a  nursing  home, 
both  the  hospital  and  the  nursing  home 
would  be  required  to  provide 
information  on  advance  directives  to  the 


individual.  We  suggested  that  if  an 
individual  is  being  transferred  from  a 
hospital  to  a  nursing  home,  th^  hospital 
discharge  planner  may  provide  the 
information  (including  the  nursing 
home's  policies  regarding  the 
implementation  of  advance  directives) 
on  behalf  of  the  nursing  home  in  the 
course  of  coordinating  the  smooth 
transfer  of  the  patient.  However,  we 
reemphasize  that  the  nursing  home  is 
still  responsible  for  inquiring  about  the 
existence  of  an  advance  directive  and 
documenting  in  the  individual's 
medical  record  whether  or  not  the 
individual  has  executed  an  advance 
directive. 

If  a  patient  is  incapacitated  at  the  time 
of  admission  and  is  unable  to  receive 
information  (due  to  the  incapacitating 
condition  or  a  mental  disorder)  or 
articulate  whether  or  not  he  or  she  has 
executed  an  advance  directive,  the 
facility  should  give  advance  directive 
information  to  the  patient's  family  or 
surrogate  to  the  extent  that  it  issues 
other  materials  about  policies  and 
procediu-es  to  the  family  of  the 
incapacitated  patient  or  to  a  surrogate  or 
other  concerned  persons  in  accordance 
with  State  law.  This  does  not.  however, 
relieve  the  facility  of  its  obligation  to 
provide  this  information  to  the  patient 
once  he  or  she  is  no  longer 
incapacitated  or  unable  to  receive  such 
information. 

Description  of  State  Laws  Concerning 
Advance  Directives 

As  a  parf  of  the  Medicaid 
requirements  contained  in  section  4751 
of  OBRA  '90,  we  also  required  in  the 
interim  final  rule  that  each  State,  acting 
through  a  State  agency,  association,  or 
other  private  nonprofit  entity,  develop  a 
written  description  of  the  State  law  (that 
is.  statutory  or  otherwise  recognized  in 
the  courts)  concerning  advance 
directives  for  distribution  by  providers. 
Given  the  requirements  in  the  Federal 
law.  we  noted  that  States  have  a  wide 
range  of  options  in  describing  State  law 
and  in  prescribing  informational 
materials  for  use  by  providers.  For 
example,  the  State  materials  describing 
an  individual's  rights  to  accept  or  refuse 
medical  or  surgical  treatment  and  the 
right  to  formulate  an  advance  directive 
may  include  lengthy  or  extended 
requirements  for  executing  an  advance 
directive,  or  they  may  be  a  short,  simple 
statement  expressing  the  individual's 
rights  concerning  advance  directives. 

The  interim  final  rule  also  included 
some  discussion  of  possible  approaches 
that  States  and  providers  may  take  in 
providing  the  required  information  and 
that  we  believed  would  produce  results 
consistent  with  the  statutory 


requirements.  In  accordance  with  the 
requirements  of  section  4751  of  OBRA 
'90.  States  may  require  that  Medicaid 
providers  use  the  State-developed 
description  of  State  law  only. 
Alternatively.  States  may  allow 
providers  to  incorporate  the  general 
information  contained  in  the  State- 
developed  description  of  State  law  into 
the  providers'  own  package  of  materials 
that  include  the  providers'  wrritten 
policies  regarding  the  implementation 
of  an  individual's  rights.  Although  the 
statute  does  not  specifically  require  that 
Medicare  providers  use  the  State- 
developed  description  of  State  law.  we 
encouraged  States  and  providers,  and 
organizations  to  work  together  to  ensure 
that  a  complete  and  accurate  description 
of  State  law  is  distributed  consistently 
to  all  adult  patients  or  residents. 

Sources  of  Information  and  Technical 
Assistance 

As  mentioned  earlier.  HCFA  provided 
technical  assistance  to  the  States, 
including  the  technical  assistance 
information  package  released  by  HCFA's 
Administrator  in  September  1991.  At 
that  time,  HCFA  also  released  a  State 
Medicaid  Manual  issuance  (HCFA-Pub. 
45-2,  Transmittal  #73)  concerning 
advance  directive  requirements  to 
inform  the  States  of  their 
responsibilities  in  this  area.  Copies  can 
be  obtained  by  the  general  public  by 
contacting  the  National  Technical 
Information  Service  (NTIS).  ORDER 
#PB88-952399.  You  may  call  to  order  at 
(703)  487-4630  or  send  a  request  to 
NTIS  Subscription  Department,  5285 
Port  Royal  Road.  Springfield,  VA  22161. 

Finally,  we  note  that  a  number  of 
other  private  entities  have  prepared 
pertinent  documents  that  States  may 
find  helpful.  HCFA's  Administrator 
issued  a  press  package  that  included  a 
bibliography  of  these  pubhcations,  as 
well  as  a  list  of  organizations  that  have 
addressed  the  statutory  requirement  that 
providers  disseminate  information  to 
individuals  regarding  their  rights  under 
State  law  to  accept  or  refuse  medical 
treatment  and  the  right  to  formulate 
advance  directives.  These  materials 
were  printed  as  Appendix  II  to  the 
preamble  of  the  interim  final  rule  and 
are  not  being  reprinted  in  this  final  rule. 

Methods  of  Complying  With  Advance 
Directive  Requirements 

The  law  requires  that  the  existence  of 
an  advance  directive  be  documented  in 
an  individual's  medical  record.  We 
recognize,  particularly  in  the  case  of 
prepaid  health  care  organizations,  that 
such  documentation  will  occur  when 
the  medical  record  is  created.  Although 
the  statute  does  not  specifically  require 
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providers  or  organizations  to  have  direct 
dialogue  with  each  adult  individual  to 
ascertain  whether  he  or  she  has 
executed  an  advance  directive,  we 
b«>lieve  that  this  type  of  interaction  is  an 
acceptable  method  for  obtaining  this 
information. 

Although  it  is  acceptable  that  the 
patient  be  asked  and  respond  to  a 
speciHc  question,  we  recognized  that 
these  procedures  are  not  the  only 
appropriate  methods  for  obtaining  the 
information  needed  to  document 
medical  records.  It  is  also  acceptable  for 
providers  to  include  in  preadmission 
materials  a  form,  to  be  completed  by  the 
p>atient.  that  sets  forth  whether  or  not 
the  patient  has  executed  an  advance 
directive.  Such  form,  when  completed 
and  returned  by  the  patient  at  the  time 
of  admission,  would  supply  the 
provider  the  information  needed  to 
document  the  medical  record,  or  the 
form  itself  could  be  attached  to  such 
record.  There  are,  however,  issues  with 
respect  to  whether  these  methods  may 
impose  too  great  a  burden  on  the  patient 
or  may  not  result  in  eliciting  the  desired 
information  from  a  sufficient  number  of 
patients.  Therefore,  we  requested 
comments  on  these  and  other  methods 
of  obtaining  the  information  needed  to 
document  the  medical  record. 

As  discussed  in  the  interim  final  rule, 
there  are  also  several  options  available 
to  accomplish  the  requirement  that  a 
provider  or  organization  provide  for 
community  education.  The  educational 
materials  must  inform  the  public  of 
their  rights  under  State  law  to  make 
decisions  concerning  the  receipt  of 
medical  care  by  or  through  the  provider 
or  organization;  the  right  to  formulate 
advance  directives;  and  the  provider's 
or  organization's  implementation 
policies  concerning  an  individual's 
advance  directive. 

Under  the  interim  final  regulations, 
the  provider  or  organization  cannot 
condition  the  provision  of  care  or 
discriminate  against  an  individual  based 
on  whether  or  not  the  individual  has 
executed  an  advance  directive.  For 
example,  all  patients  are  generally 
entitled  to  the  medically  necessary  care 
ordered  by  a  physician  which  a 
provider,  under  normal  procedures, 
would  be  required  to  furnish  and  cannot 
delay  or  withhold  because  the 
individual  has  not  executed  an  advance 
directive  or  the  provider  is  waiting  for 
an  advance  directive  to  be  executed. 
However,  once  it  is  documented  that  an 
advance  directive  has  been  executed, 
then  the  directive  takes  precedence  over 
the  facility's  normal  procedures,  to  the 
extent  required  by  State  law. 

As  specified  in  the  statute,  we  also 
required  prepaid  or  eligible  health  care 


organizations  to  provide  information  on 
advance  directives  to  enrollees  at  the 
time  of  enrollment.  Organizations  must 
give  enrollees  the  advance  directive 
material  prior  to  the  effective  date  of 
coverage.  However,  we  encouraged 
organizations  to  give  enrollees  the 
material  as  early  as  possible  after  the 
application  for  enrollment  is  received. 

We  recognize  that  an  organization 
may  have  contracts  with  a  variety  of 
providers  (in  order  to  assure  widespread 
access  to  care),  and  that  some  of  these 
providers  may  have  policies  with 
respect  to  advance  directives  that  are 
more  limited  than  others  (for  example, 
a  hospital  exercising  an  objection  on  the 
basis  of  conscience  that  is  consistent 
with  State  law).  In  such  cases,  the 
organization  could  adopt  a  policy  that 
embraces  the  variety  of  practices  of  its 
providers,  and  disseminate  the 
information  regarding  those  various 
practices  to  its  enrollees  as  prescribed 
by  the  interim  final  rule.  This 
information  would  be  provided  along 
with  the  written  description  of  State 
law.  On  the  other  hand,  the  organization 
could  simply  note,  in  the  material 
regarding  State  law  and  provider 
practices,  that  its  providers  have,  in 
accordance  with  State  law.  varying 
practices  regarding  the  implementation 
of  an  individual's  advance  directive.  In 
this  case,  such  varying  practices  must  be 
made  available  to  each  adult  individual 
selecting  or  receiving  care  from  such 
providers. 

For  a  description  of  the  specific 
changes  to  the  regulations  text  that  were 
necessary  to  implement  the  above 
statutory  provisions,  see  the  March  6, 
1992  interim  final  rule,  57  FR  8198. 

rV.  Discussion  of  Public  Comments 

In  response  to  the  March  6, 1992 
interim  final  rule  with  comment  period, 
•  we  received  85  timely  items  of 
correspondence.  We  have  summarized 
the  comments  and  are  presenting  them 
below  along  with  our  responses. 

Section  IV. A  contains  our  response  to 
general  comments.  In  responding  to 
comments,  the  term  "provider" 
generally  encompasses  hospitals,  skilled 
nursing  facilities  (SNFs),  nursing 
facilities  (NFs),  hospices,  and  home 
health  agencies  (HHAs).  When  the 
comments  and  responses  deal  with  a 
specific  provider  type,  the  appropriate 
term  is  used. 

Section  IV. B  responds  to  comments 
that  deal  specifically  with  what  the 
statute  refers  to  as  "prepaid  or  eligible 
organizations"  (that  is,  HMOs.  CMPs. 
and  HCPPs).  In  responding  to 
comments,  we  generally  use  the  term 
"managed  care  plans"  to  refer  to  these 
types  of  organizations.  (We  note  that  on 


July  15,  1993.  we  published  a  final  rule 
(57  FR  38072)  that  replaced  the  term 
"prepaid  or  eligible  organization"  with 
the  term  "HMOs  and  CMPs"  throughout 
42  CFR  part  417.  Thus,  all  references  in 
the  regulation  text  now  use  the  term 
HMOs  and  CMPs.) 

In  addition,  we  received  some 
comments  concerning  Appendices  I  and 
n  to  the  interim  final  rule.  These 
documents  were  included  in  the  interim 
final  rule  as  a  source  of  technical 
assistance  only  and  are  not  being 
republished  in  this  final  rule;  however, 
a  discussion  of  these  comments  is 
contained  in  section  FV.C. 

A.  General 

Scope  of  Regulations 

Comment:  Two  commenters  asserted 
that  these  regulations  are  inconsistent 
with  the  requirement  in  sections 
1866(f)(l)(A)(i)  and  1902(w)(l)(A)(i)  of 
the  Act  that  providers  give  patients 
written  information  concerning  an 
individual's  rights  under  State  law  to 
make  decisions  concerning  medical  care 
including  the  right  to  accept  or  refuse 
medical  or  surgical  treatment  and  the 
right  to  formulate  advance  directives. 
Specifically,  the  commenters  objected  to 
the  following  statements  in  the 
preamble  of  the  interim  final  rule: 

"Nothing  in  either  the  statute  or  this 
interim  final  rule  addresses  patient  or 
provider  rights  or  decisions  regarding 
medical  or  non-medical  care,  except  when 
the  patient  has  left  written  instructions 
which  become  effective  only  after  the 
individual  becomes  incapacitated".  For 
example,  this  regulation  neither  creates  nor 
affects  requirements  with  respect  to  informed 
consent  to  medical  care  •   •  •  These  and 
many  other  significant  subjects  are  not 
addressed  under  OBRA  '90.  The  law  has  a 
narrow  and  explicit  focus  concerning  the 
handling  of  written  directives  for  medical 
care  made  by  persons  who  later  become 
incapacitated.  (57  FR  8196) 

The  commenters  asserted  that  to  be 
more  consistent  with  the  statute  these 
regulations  should  require  providers  to 
disseminate  information  concerning:  (1) 
The  right  to  accept  or  refuse  treatment 
both  "contemporaneously  and  in 
advance,  the  latter  via  advance 
directives;"  (2)  informed  consent;  and 
(3)  the  fact  that  the  effective  dates  of 
advance  directives  may  vary  in 
accordance  with  applicable  State  law. 

Response:  Sections  1866(f)(3)  and 
1902(w)(4)  of  the  Act  make  clear  that 
the  term  "advance  directive"  relates  to 
the  provision  of  health  care  when  an 
individual  is  incapacitated.  We  agree 
that  the  statute  also  requires  providers 
to  furnish  individuals  with  written 
information  about  their  rights  under 
State  law  to  direct  their  medical 


treatment  before  incapacitation  (that  is, 
the  right  to  accept  or  refuse  medical  or 
surgical  treatment).  However,  we  do  not 
believe  that  the  statute  authorizes  us  to 
broaden  the  scope  of  these  regulations 
as  suggested  by  the  commenter  nor  do 
we  believe  that  the  law  intends  that 
hospitals  provide  patients  with  an 
exhaustive  briefing  about  medical 
decision  making  under  State  law.  States 
and  providers  are  free  to  provide 
additional  information  that  might 
further  educate  patients  about 
additional  rights  regarding  medical 
decision-making  that  exist  under  State 
law. 

Comment:  Two  commenters  requested 
that  HCFA  limit  the  scope  of  the  law  so 
that  providers  and  organizations  need  to 
provide  only  Medicare  and  Medicaid 
patients  with  information  on  advance 
directives. 

Response:  Sections  1866(f)(1)  and 
1902(w)(l)  of  the  Act  specify  that 
information  on  advance  directives  be 
provided  to  all  adult  individuals. 
Narrowing  the  scope  of  the  requirement 
to  Medicare  and  Medicaid  patients 
would  not  be  consistent  with  the 
explicit  language  of  the  law  and  could 
not  be  done  without  a  statutory  change. 

Comment:  Two  commenters  opposed 
the  statutory  definition  of  an  advance 
directive  because  it  includes  only 
written  instructions  recognized  under 
State  law.  The  commenter  believes  this 
definition  is  too  narrow  and  precludes 
the  recognition  of  other  types  of 
instructions,  such  as  oral  instructions 
given  by  competent  patients,  which  are 
already  commonly  used  in  many  States. 

Response:  Sections  1866(f)(3)  and 
1902(w)(4)  of  the  Act  cleariy  specify 
that  the  term  "advance  directive" 
applies  only  to  "written  instructions"; 
legislative  action  would  be  necessary  to 
amend  this  definition.  It  is  important  to 
note,  however,  that  in  describing  an 
individual's  right  to  make  decisions 
concerning  medical  care,  sections 
1866(f)(l)(A)(i)  and  1902(w){l)(A)(i)  of 
the  Act  recognize  both  the  "right  to 
accept  or  refuse  medical  or  surgical 
treatment"  and  "the  right  to  formulate 
advance  directives".  Thus,  we  believe 
that  the  statute  does  not  preclude  an 
individual  from  making  oral 
instructions  or  a  provider  from 
executing  such  instructions,  consistent 
with  State  law. 

Comment:  Several  commenters 
requested  that  we  define  certain  terms 
for  purposes  of  these  rules,  such  as 
"admission, "  "adult,"  "incapacitation," 
"incompetence,"  "mental  disorder," 
and  others.  The  commenters  offered 
many  examples  of  applicable  State 
definitions,  particularly  with  regard  to 
the  meaning  of  "incapacitation"  for 


decision-making  purposes.  Another 
commenter  suggested  that  we  should 
require  States  to  furnish  their  Medicaid 
providers  with  a  written  description  of 
all  applicable  State  laws  that  determine 
the  circumstances  under  which  an 
individual  under  18  is  entitled  to  make 
his  or  her  ovtm  decisions  concerning 
advance  directives  and  other  medical 
care  issues  under  the  purview  of  this 
regulation. 

Response:  We  recognize  that  many  of 
these  terms  have  already  been  given 
varying  definitions  under  State  law.  In 
that  the  statute  is  silent  on  defining 
these  terms,  we  believe  that  Congress 
intended  to  defer  to  State  law. 
Therefore,  we  are  not  defining  these 
terms  in  the  regulations.  Section 
1902(a)(58)  of  the  Act  already  requires 
that  the  State,  acting  through  a  State 
agency,  association,  or  other  private 
nonprofit  entity,  develop  a  written 
description  of  the  law  of  the  State 
(whether  statutory  or  as  recognized  by 
the  courts  of  the  State)  concerning 
advance  directives  that  would  be 
distributed  by  providers  or 
organizations.  Sections  1866(0(l)(a)  and 
1902(w){l)  of  the  Act  require  that 
providers  furnish  written  information  to 
each  individual  concerning  an 
individual's  rights  under  State  law  to 
accept  or  refuse  medical  or  surgical 
treatment  and  to  formulate  an  advance 
directive.  If  there  were  a  State  law  in 
effect  that  addressed  the  rights  of 
individuals  under  the  age  of  18  to 
formulate  an  advance  directive  and 
make  medical  treatment  decisions,  a 
description  of  this  law  should  be 
furnished  to  all  Medicaid  providers.  As 
stated  above,  terms  such  as  adult 
individual  are  defined  in  accordance 
with  applicable  State  law. 

Comment:  Two  commenters 
questioned  the  effectiveness  of  oral 
instructions,  especially  those  given 
before  the  enactment  of  the  advance 
directive  provisions.  The  commenters 
know  of  some  long-term  care  residents 
who  are  unable  to  execute  an  advance 
directive,  but  have  already  given  oral 
instructions  to  their  physicians  (for 
example,  no  tubes,  no  cardiopulmonary 
resuscitation),  and  this  has  been  clearly 
documented  in  the  medical  record. 
Also,  a  commenter  noted  that  some 
physicians  and  attorneys  believe  that  if 
there  is  no  written  advance  directive, 
then  the  patient  has  lost  his  or  her  right 
to  choice  and  these  patients  are 
therefore  subject  to  the  physician's 
decision  based  on  accepted  medical 
standards. 

Response:  Sections  1866(f)(3)  and 
1902(vv)(4)  of  the  Act  define  an  advance 
directive  as  a  written  instruction 
recognized  by  the  State  and  relating  to 


the  provision  of  health  care  when  an 
individual  is  incapacitated.  The 
advance  directives  provisions  apply  to 
patients  admitted  after  December  1, 
1991.  As  we  have  repeatedly  noted, 
however,  this  statute  in  no  way  abridges 
any  rights  a  patient  may  have  under 
Federal  or  State  law  to  specify  or  refuse 
medical  treatment.  The  statute  simply 
establishes  requirements  with  respect  to 
the  dissemination  of  specific 
information  about  individuals'  rights 
regarding  medical  treatment,  including 
an  individual's  right  to  accept  or  refuse 
medical  or  surgical  treatment  and  the 
right  to  formulate  an  advance  directive. 
Individuals  are  not  required  to  execute 
an  advance  directive.  In  fact,  providers 
are  specifically  prohibited  from 
conditioning  the  provision  of  care  on 
whether  or  not  an  individual  has 
executed  an  advance  directive. 
Moreover,  the  provider  must 
disseminate  copies  of  its  written 
policies  respecting  the  implementation 
of  such  rights. 

These  regulations  in  no  way 
contravene  any  existing  instructions 
concerning  an  individual's  medical 
treatment.  Therefore,  previous 
instructions  remain  in  effect,  unless 
amended  or  altered  by  subsequent 
instructions  submitted  in  accordance 
with  State  law.  Generally,  such 
subsequent  instructions  can  be  in  the 
form  of  the  patient's  oral  instructions  or 
the  discovery  of  new  instructions 
contained  in  or  authorized  by  a  new 
advance  directive,  subject  to  applicable 
Slate  law. 

Comment:  Several  commenters 
asserted  that  the  statutory  requirements 
concerning  advance  directives  are 
derived  from  the  more  fuiulamental 
right  of  the  competent  individual  to 
accept  or  refuse  any  suggested  medical 
intervention.  These  commenters  believe 
thatjlo  require  notification  of  the 
derivative  right  to  formulate  an  advance 
directive  without  explanation  of  the 
underlying  right  is  likely  to  result  in  an 
incomplete  and  potentially  misleading 
statement  of  patients'  rights. 

The  commenters  further  asserted  that 
our  suggestion  that  the  statute  applies 
only  to  circumstances  in  which  the 
individual  has  left  written  instructions 
that  become  effective  only  after  the 
individual  becomes  incapacitated 
construes  the  definition  of  advance 
directive  too  narrowly.  They  believe 
that  the  statutory  language  is 
intentionally  general  and  should  not  be 
interpreted  as  a  specific  limitation  on 
the  date  an  advance  directive  becomes 
effective.  In  some  States,  a  durable 
power  of  attorney  for  health  care  may  be 
effective  when  signed,  rather  than 
effective  only  upon  the  determination  of 
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incapacity.  Although  the  instrument 
may  be  effective  immediately,  the 
individual  still  maintains  the  power  to 
control  health  care  decisions  while 
competent;  so,  as  a  practical  matter,  the 
instrument  may  not  be  used  until  the 
principal  loses  capacity.  Nevertheless, 
legally  the  instrument  is  effective  when 
signed.  Since  the  statute  is  not  intended 
to  change  substantive  State  law  or  limit 
the  kinds  of  advance  directives 
recognized  by  the  States,  the  limiting 
language  in  the  preamble  of  the  interim 
final  rule  should  be  avoided. 

Other  commenters  argued  that  the 
regulations  should  emphasize  that 
providers  and  organizations  must  give 
equal  weight  to  the  right  to  accept  or 
refuse  treatment,  the  right  to  sign  or  not 
sign  a  directive,  and  the  right  to  sign  a 
legal  directive  other  than  Uie  form 
drawn  up  by  the  State  so  long  as  that 
directive  comports  with  State  law. 

Response:  We  recognize  that  every 
individual  has  an  underlying  right  to 
accept  or  refuse  any  suggested  medical 
intervention.  These  regulations  are  not 
intended  to  place  limitations  on  this 
right.  We  agree  with  the  commenters 
that  there  is  nothing  in  the  law  or  these 
regulations  that  diminishes  an  existing 
ri^t  to  make  or  execute  a  directive  (or 
to  request  or  to  refuse  medical 
treatment)  under  current  State  or 
Federal  law.  We  did  not  intend  to  give 
the  impression  that  this  was  the  case  in 
the  preamble  to  the  March  6,  1992 
interim  final  rule.  In  this  final  rule,  we 
emphasize  in  several  resjwnses  to 
comments  that  an  individual's  right  to 
accept  or  refuse  medical  treatment  is  not 
limited  by  these  advance  directive 
provisions,  and  we  have  been  very 
careful  to  ensure  that  our  regulations  do 
not  extend  a  broader  reach  to  these 
provisions  than  the  law  allows.  In  fact, 
sections  1866(f)  and  1902(w)  of  the  Act 
and§§417.436(d)(l)(i)and 
489.102(a)(l)(i)  of  the  regulations 
specifically  require  that  the  written 
instructions  disseminated  to  adult 
individuals  must  include  information 
about  an  individual's  rights  under  State 
law  to  accept  or  refuse  medical  and 
surgical  treatment  and  the  right  to 
formulate  advance  directives. 

As  noted  above,  sections  1866(f)  and 
1902(w)  of  the  Act  define  an  advance 
directive  as  "Written  instructions,  such 
as  a  living  will  or  durable  power  of 
attorney  for  health  care,  recognized 
under  State  law  (whether  statutory  or  as 
recognized  by  the  courts  of  the  State) 
and  relating  to  the  provision  of  such 
care  when  the  individual  is 
incapacitated." 

Thus,  we  continue  to  believe  that  the 
focus  of  these  regulations  is  two-fold:  to 
ensure  the  dissemination  of  information 


about  an  individual's  right  to  accept  or 
refuse  medical  or  surgical  treatment  and 
about  an  individual's  right  to  formulate 
an  advance  directive. 

Comment:  A  commenter  suggested 
that  we  clarify  the  statement  in  the 
pteamble  to  the  March  6, 1992  interim 
final  rule  that  "care  cannot  be  delayed 
or  withheld  because  the  individual  has 
not  executed  an  advance  directive  or  the 
provider  is  waiting  for  an  advance 
directive"  (57  PR  8198).  Another 
commenter  suggested  that  we  make  it 
clear  that  the  restriction  against 
delaying  care  applies  only  to  treatment 
decisions  made  by  providers.  If  the 
patient  requests  that  care  be  delayed 
because  he  or  she  is  waiting  for  an 
advance  directive  to  be  executed  (or  for 
any  other  reason),  the  provider  must,  by 
law,  respect  the  patient's  wishes. 

Response:  Under  sections  1866(f)(1)(c) 
and  1902(w)(l)(c)  of  the  Act,  providers 
may  not  condition  the  provision  of  care 
or  otherwise  discriminate  against  an 
individual  based  on  whether  or  not  the 
individual  has  executed  an  advance 
directive.  Thus,  in  general,  a  patient  is 
entitled  to  receive  the  necessary  care 
ordered  by  a  physician  that  a  provider 
under  normal  procedures  must  furnish. 
In  addition,  a  provider  cannot  delay  or 
deny  care  while  waiting  for  an  advance 
directive  to  be  executed,  unless 
otherwise  instructed  by  the  patient  in 
accordance  with  applicable  State  law. 
However,  the  last  sentence  of  both 
section  1866(f)(1)  and  1902(w)  of  the 
Act  makes  clear  that  a  provider  cannot 
be  required  to  furnish  care  that  conflicts 
with  an  advance  directive.  Therefore, 
once  the  provider  learns  that  an  advance 
directive  has  been  executed  that 
stipulates  refusal  of  care,  that  directive 
takes  precedence  over  any  physician 
orders  or  normal  provider  procedures, 
unless  there  is  a  State  law  that  permits 
a  provider,  or  any  agent  of  such 
provider,  to  conscientiously  object  to 
implementing  an  advance  directive. 

We  agree  that  the  patient  always  has 
the  option  to  refuse  treatment,  and  the 
advance  directive  regulations  do  not 
impede  an  individual  from  exercising 
that  option.  Thus,  as  long  as  a  patient 
is  capable  of  communicating  his  or  her 
wishes  regarding  treatment,  the  contents 
of  an  advance  directive  may  not  be 
controlling.  By  definition, 
implementation  of  an  advance  directive 
takes  place  at  the  time  the  individual  is 
incapable  of  communicating  his  or  her 
preference  to  accept  or  refuse  medical  or 
surgical  treatment. 

Written  Information  Provided  to 
Individuals 

Comment:  Several  commenters 
suggested  that  we  permit  the  use  of  as 


many  health  care  disciplines  as  possible 
to  distribute  and  obtain  information  on 
advance  directives  from  patients. 
Another  commenter  suggested  that  only 
qualified  healthcare  professionals  (for 
example,  nurses,  physicians,  social 
workers,  etc.)  be  used.  This  would 
preclude  admission  clerks,  nursing 
assistants,  and  other  support  personnel 
from  disseminating  and  collecting 
information  on  advance  directives. 

Response:  Sections  1866(f)(1)(A)  and 
1902(w)(l)(A)  of  the  Act  require  the 
dissemination  of  written  information 
concerning  both  State  law  and  provider 
policies.  However,  these  sections  do  not 
identify  any  particular  disciplines  or 
persons  to  disseminate  this  information, 
and  we  do  not  believe  that  any 
particular  training  is  required  to 
disseminate  written  materials  or  obtain 
information  from  patients  regarding 
whether  or  not  they  have  executed  an 
advance  directive.  Therefore,  we  do  not 
believe  it  is  appropriate  to  restrict 
providers  and  other  eligible 
organizations  in  terms  of  the  type  of 
personnel  they  decide  to  use  to  meet 
these  requirements.  We  recognize  that 
many  providers  may  wish  to  accompany 
advance  directives  materials  with  an 
explanation  and  direct  personal  contact. 
However,  an  accompanying  explanation 
and  direct  personal  contact  are  not 
required  by  the  statute,  but  are  left  to 
the  provider's  discretion  and  to 
applicable  State  law. 

Comment:  One  commenter  suggested 
that  we  require  individuals  to  discuss 
their  wishes  regarding  future  medical 
care  with  their  physician.  In  addition, 
the  commenter  believes  that  these 
regulations  should  require  that 
physicians  be  responsible  for 
documenting  this  discussion  in  detail  in 
the  patient's  medical  record.  In 
accordance  with  State  law.  this 
document  would  serve  as  an  advance 
directive  if  no  actual  written  document 
is  drawn  up  and  executed. 

Response:  Sections  1.866(f)(1)(A)  and 
1902(w)(l)(A)  of  the  Act  clearly  place 
the  obligation  to  provide  information 
and  document  the  existence  of  an 
advance  directive  on  certain  specific 
health  care  providers,  with  which  the 
Medicare  and  Medicaid  programs  have 
agreements.  We  believe  it  would  be 
inconsistent  with  the  statute  to 
implement  a  requirement  as  broad  as 
that  suggested  by  the  commenter. 

Comment:  One  commenter  asserted 
that,  when  disseminating  information 
about  advance  directives,  a  provider's 
staff  should  not  be  required  or  expected 
to  give  detailed  explanations  of  State 
law.  regulation  or  judicial  decisions  or 
to  assist  the  client  to  develop  an 
advance  directive.  The  commenter 


believes  that  most  agencies  and  facilities 
do  not  have  the  legal  expertise 
necessary  to  perform  these  activities.  In 
addition,  the  commenter  suggests  that 
HCFA's  interpretive  guidelines  should 
address  an  individual's  right  to  refuse  to 
discuss  the  subject  of  advance  directives 
(for  example,  when  an  individual's 
religious  or  personal  beliefs  preclude 
discussion). 

Response:  Sections  1866(f)(1)(A)  and 
1902(w)(l)(A)  of  the  Act  require 
providers  to  provide  written 
information  concerning  an  individual's 
rights  under  State  law  (whether 
statutory  or  as  recognized  by  the  courts 
of  the  State)  concerning  the  right  to 
accept  or  refuse  medical  or  surgical 
treatment  and  to  formulate  an  advance 
directive.  These  sections  do  not  require 
detailed  explanations  of  State  law 
concerning  such  rights.  We  believe  that 
the  exact  content  and  complexity  of 
laws  concerning  these  rights  vary  from 
State  to  State  and  thus  it  may  be 
burdensome  for  some  States  to  provide 
detailed  explanations  of  State  law.  As 
we  stated  in  the  interim  final  rule,  we 
believe  that  it  would  be  consistent  with 
the  statute  to  use  a  summary  notice  that 
covered  the  legally-required  elements 
(that  is,  describing  the  purpose  and  the 
concept  of  an  advance  directive  and  the 
individuals'  rights  under  State  law  to 
accept  or  refuse  medical  or  surgical 
treatment  under  State  law,  and  describe 
the  provider's  policy  and  procedures). 
However,  we  do  not  wish  to  discourage 
providers  from  voluntarily  training  staff 
to  assist  patients  in  developing  an 
advance  directive,  in  any  way 
permissible  by  State  law.  We  do  not 
believe  it  is  necessary  to  state  explicitly 
in  our  guidelines  that  an  individual  may 
refuse  to  discuss  advance  directives.  We 
expect  that  providers  or  other  eligible 
organizations  will  address  this  sort  of 
situation  merely  by  documenting  in  the 
medical  record  that  the  individual  was 
provided  written  information 
concerning  advance  directives  and 
chose  not  to  discuss  his  or  her  rights  in 
this  area. 

Comment:  One  commenter  suggested 
that  a  hospital  should  not  be  required  to 
distribute  exact  copies  of  its  policies 
and  procedures  to  patients  upon 
admission  to  the  hospital.  Instead,  the 
commenter  suggested  that  it  should  be 
sufficient  to  supply  a  statement  that  the 
hospital  follows  the  State  law  and  a 
statement  concerning  the  availability  of 
the  hospital's  policy  and  procedures. 
Other  commenters  expressed  concern 
that  the  provision  of  exact  copies  of 
policies  and  procedures  to  individuals 
would  mean  that  they  would  receive 
voluminous  materials  that  they  would 
probably  find  somewhat  meaningless. 


confusing  and  much  less  useful  than 
they  would  find  prepared  summaries 
written  more  for  their  understanding. 
Several  commenters  believe  that 
furnishing  patients  with  written  policies 
with  respect  to  implementation  of 
advance  directives  can  be  time- 
consuming  because  existing  medical 
policy  documents  would  have  to  be 
converted  into  more  easily  understood 
summaries.  Yet,  these  more  easily 
understood  summaries  may  inordinately 
simplify  a  complex  decision-making 
process. 

Response:  We  agree  that  exact  copies 
of  medical  staff  policy  documents  need 
not  be  provided  to  patients.  Sections 
1866(n(l)(A)  and  1902(w)(l)(A)  of  the 
Act  require  that  the  individual  receive 
certain  basic  information  concerning  an 
individual's  rights  under  State  law, 
including  the  right'to  accept  or  refuse 
medical  and  surgical  treatment,  the  right 
to  formulate  advance  directives,  and  the 
policy  of  the  hospital  or  other  provider 
with  respect  to  implementing  such 
rights  under  the  law.  While  we 
recognize  that  preparing  this  material 
may  be  a  challenge,  the  law  requires 
that  it  be  done,  and  providers  must  take 
the  necessary  steps  to  ensure  the  written 
information  is  understandable  to  the 
patients.  We  provided  a  detailed 
bibliography  of  published  materials  on 
this  matter  in  the  March  6, 1992  interim 
final  rule  (57  PR  8200),  and  a  number 
of  national  groups  have  continued  to 
work  to  provide  materials  that  will 
assist  hospitals  and  other  providers  in 
this  task.  Although  we  do  not  intend  to 
prescribe  the  content  and  format  of  the 
written  information,  it  must  clearly 
convey  to  individuals  the  required  basic 
information  about  the  individual's 
rights  under  State  law  to  accept  or 
refuse  me.dical  or  surgical  treatment,  the 
right  to  formulate  advance  directives 
and  the  provider's  written  policies 
respecting  the  implementation  of  such 
rights.  Further  explanation  of  an 
individual's  rights  pertaining  to  advance 
directives  should  be  made  available 
upon  request. 

Comment:  One  commenter  believes 
that  good  patient/physician  decision- 
making practices  may  be  hampered 
since  other  disciplines  such  as  nurses 
actually  may  be  disseminating  advance 
directive  material  to  the  patient,  as  well 
as  answering  any  questions  the  patient 
may  have  concerning  advance 
directives.  To  avoid  misunderstandings 
and  potential  trauma  to  patients,  the 
commenter  suggested  that  physicians  or 
State  health  officials  distribute  this 
information  to  a  patient  before 
admission  to  a  hospital. 

Response:  We  believe  that  a  clear 
understanding  of  an  individual's  rights 


in  this  area  should  improve  the  quality 
of  patient/physician  decision-making, 
regardless  of  who  disseminates  the 
information.  We  agree  that  the  optimum 
time  for  the  individual  to  receive  this 
sort  of  information  is  before  entering  the 
hospital  and  presume  that  the 
community  education  programs  will 
accomplish  this  over  time.  As  noted 
above,  we  have  no  statutory  authority  to 
designate  specific  disciplines  to  present 
this  information  to  individuals  and,  in 
the  absence  of  State  law,  we  bebeve  that 
this  matter  should  be  left  to  the 
discretion  of  the  provider. 

Comment:  One  commenter  opposed 
the  statement  in  the  interim  final  rule 
that  when  a  patient  is  being  transferred 
from  a  hospital  to  a  nursing  home,  the 
hospital  discharge  planner  may  provide 
the  information  (including  the  nursing 
home's  policies  regarding  the 
implementation  of  advance  directives) 
on  behalf  of  the  nursing  home  in  the 
course  of  coordinating  the  smooth 
transfer  of  the  patient  (57  PR  8197).  The 
commenter  believes  that  such 
coordination  promotes  the  possibility 
that  some  patients  may  not  receive  the 
information.  In  addition,  the  commenter 
expressed  concern  that  these 
arrangements  may  result  in  disputes 
between  hospitals  and  nursing  facilities 
concerning  responsibility  for  errors  in 
disseminating  required  information. 

Response:  While  we  recognize  that 
coordination  between  hospitals  and 
nursing  homes  with  respect  to  advance 
directives  should  be  carefully  planned 
and  implemented,  we  do  not  believe 
that  these  arrangements  should  be 
prohibited.  However,  providers  and 
organizations  are  by  no  means  relieved 
of  their  responsibility  for  meeting  all 
advance  directive  requirements  when 
they  enter  into  a  coordinated 
arrangement  such  as  the  one  discussed 
above  between  a  hospital  and  a  nursing 
home.  Any  deficiencies  found  on  the 
part  of  a  hospital  or  nursing  home  in 
complying  with  the  advance  directive 
requirements  will  be  subject  to  the 
enforcement  procedures  described 
above  in  section  II.D.  We  note  that  the 
illustration  of  a  hospital  providing  a 
nursing  facility's  information  about 
rights  under  State  law  on  behalf  of  the 
nursing  facility  was  an  example  of 
permissible  coordinating  efforts  and  not 
a  requirement.  We  have  revised  §§ 
489.102(a)(l)(i)  and  483.10(b)(8)  to  state 
that  providers  are  permitted  to  contract 
with  other  entities  to  furnish  this 
information  but  are  still  legally 
responsible  for  ensuring  that  the 
advance  directive  requirements  are  met. 

Comment:  One  commenter  suggested 
that  there  is  a  potential  conflict  between 
the  implementation  of  an  advance 
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directive  executed  by  a  client  of  a  home 
health  agency  (HHA)  and  the 
requirements  for  a  physician  order 
under  42  CFR  484.18.  Those  regulations 
require  that  HHAs  administer  drugs  and 
treatment  only  under  the  orders  of  a 
physician.  A  conflict  may  occur  if  the 
patient's  physician  refuses  to  provide 
orders  to  enable  the  HHA  to  implement 
the  patient's  advance  directive.  To 
resolve  this  potential  conflict,  the 
commenter  suggests  that  documentation 
of  contact  with  the  physician  and  of  the 
physician's  orders  or  refusal  of  orders  to 
implement  the  client's  directive  be 
recognized  as  sufficient  to  comply  with 
the  advance  directive  requirements. 

Response:  The  potential  conflict 
identified  by  the  commenter  can  be 
addressed  in  the  written  information 
regarding  the  HHA's  policies.  This 
information  should  alert  the  patient  to 
the  HHA's  reliance  on  physician  orders 
to  effectuate  an  advance  directive  or 
otherwise  respond  to  a  patient's  request 
to  accept  or  refuse  treatment.  It  also 
would  explain  how  its  employees 
would  routinely  follow  those  orders  or 
whether  an  objection  on  the  basis  of 
conscience  (by  the  physician  or  the 
HHA)  would  prevent  it.  Therefore,  if  a 
patient  is  informed  that  the  HHA  would 
rely  on  the  physician's  orders  to 
effectuate  the  advance  directive,  a 
patient  should,  prior  to  beginning  to 
receive  care,  discuss  his  or  her  advance 
directive  with  the  physician.  If  the 
patient  is  informed  that  the  physician, 
due  to  an  objection  on  the  basis  of 
conscience,  would  not  implement  the 
advance  directive,  then  the  patient  may 
request  either  treatment  from  another 
physician  who  would  honor  the 
advance  directive  or  transfer  to  another 
HHA. 

A  related  issue  involves  HHA 
compliance  with  the  advance  directive 
requirements.  Compliance  with  the 
advance  directive  provisions  is  a 
condition  of  participation.  If  an  HHA 
fails  to  honor  an  advance  directive  and 
it  has  not  informed  the  patient  of  a 
reservation  of  conscience  permitted  by 
State  law.  the  HHA  would  be  in 
violation  of  a  standard  under  the  HHA 
patient  rights  condition  of  participation 
(see  §  484.10(c)(2)(ii)).  If  it  failed  to 
correct  the  deficiency,  the  HHA  would 
be  subject  to  termination  of  the  provider 
agreement  under  §  489.53. 

Comment:  One  commenter  stated  that 
there  should  be  a  hospital  billing  code 
for  counseling  the  patient  regarding 
rights  to  have  an  advance  directive. 
Response:  The  advance  directive 
provisions  do  not  include  authority  to 
modify  the  current  hospital  payment 
system  in  order  to  assist  providers  in 
complying  with  the  advance  directives 


requirements.  Therefore,  we  have  not 
included  provisions  relating  to  payment 
(or  billing  codes)  in  this  regulation. 
However,  hospitals  as  well  as  other 
providers  reimbursed  under  the  cost 
reimbursement  system  can  receive 
reimbursement  for  the  incurred 
administrative  costs  associated  with  the 
advance  directive  requirements.  No 
separate  billing  code  is  necessary. 

Comment:  One  commenter  suggested 
that  we  revise  the  regulations  to  require 
that  a  hospital  disseminate  information 
on  organ  donation  at  the  same  time  it 
disseminates  information  on  advance 
directives. 

flesponse:  Section  1138(a)(1)  of  the 
Act  requires  hospitals  to  have  organ 
procurement  protocols,  including 
procedures  for  approaching  appropriate 
donors  or  their  families.  We  have 
carefully  considered  requiring  that 
hospitals  disseminate  information  on 
both  subjects  at  the  same  time. 
However,  unlike  section  1866(f)(2)(A)  of 
the  Act,  section  1138  of  the  Act  does  not 
require  that  a  hospital  disseminate 
organ  donation  information  upon 
admission.  Consequently,  we  believe 
that  organ  donation  information  should 
be  disseminated  when  it  is  deemed  most 
appropriate  by  the  provider. 

Documenting  the  Medical  Record 

Comment:  Two  commenters  suggested 
that  any  information  documented  in  an 
individual's  medical  record  concerning 
the  execution  of  an  advance  directive  he 
kept  confidential  to  protect  each 
individual's  privacy  interests. 

Response:  Information  about  advance 
directives  that  is  documented  in  an 
individual's  medical  record  would  be 
subject  to  the  same  confidentiality 
protection  as  other  information  in  the 
medical  record.  For  example,  under  the 
"Medical  record  services"  hosjjital 
condition  of  participation.  §  482.24(b)(3) 
specifies  that  hospitals  must  ensure  the 
confidentiality  of  patient  medical 
records  and  that  information  from  or 
copies  of  records  may  be  released  only 
to  authorized  individuals.  Hospitals  are 
also  required  to  ensure  that 
unauthorized  individuals  cannot  gain 
access  to  or  alter  patient  records.  These 
requirements  apply  to  information 
entered  into  the  medical  record  as  a 
result  of  the  advance  directive 
requirement.  Similar  confidentiality 
protections  are  set  forth  in  the 
regulations  governing  other  providers. 
Comment:  We  received  a  number  of 
comments  concerning  access  to  the 
advance  directive.  One  commenter 
questioned  the  logistics  of  how  a 
provider  will  gain  access  to  an 
individuals  advance  directive.  The 
commenter  suggested  that  the 


regulations  should  establish  a 
mechanism  through  which  the  contents 
of  a  person's  advance  directive 
document  are  communicated  to  the 
health  care  provider.  Two  commenters 
suggested  that  we  require  that  providers 
collect  a  copy  of  the  individual's 
advance  directive  or  information  as  to 
where  the  advance  directive  can  be 
located.  One  commenter  recommended 
that  we  require  providers  to  document 
any  known  changes  to  or  rescissions  of 
previous  advance  directives. 

Response:  These  comments  suggest 
that  HCFA  should  specify  procedures 
and  requirements  that  are  beyond  the 
scope  of  this  legislation.  The  statute 
does  not  address  the  issue  of  how  a 
provider  will  locate  or  gain  access  to  an 
advance  directive.  Sections  1866(f)(1)(B) 
and  1902(w)(l)(B)  of  the  Act  require 
only  that  the  provider  document  in  the 
medical  record  whether  or  not  an 
individual  has  executed  an  advance 
directive.  The  statute  does  not  require 
the  collection  of  copies  of  an  advance 
directive  or  the  collection  of 
information  about  the  location  of  an 
advance  directive,  nor  does  it  require  a 
provider  to  document  known  changes  or 
rescissions  to  prior  advance  directives. 
However,  section  1866(f)(1)(D)  of  the 
Act  does  specify  that  providers  must 
maintain  policies  and  procedures  that 
ensure  comphancewith  requirements  of 
State  law.  Thus,  providers  must  comply 
with  State  laws  that  may  require  the 
documentation  of  information 
concerning  the  location  of  and  access  to 
advance  directives,  and  copies  of 
advance  directives  would  need  to  be 
located  and  possibly  held  by  the 
provider  when  the  State  law  requires 
this  result. 

In  summary,  we  believe  that  the 
document  will  be  provided  by  the 
patient  when  asked  or  will  be  located 
when  its  use  becomes  necessary. 
Moreover,  the  statute  intended  to  defer 
to  State  law  the  questions  about  the 
creation  and  preservation  of  advance 
directives.  Providers  should  look  to 
State  statutory  and  case  law  for 
guidance  on  access  to  advance 
directives.  We  encourage  providers  to 
incorporate  State  statutory  and  case  law 
into  their  written  policies. 

Comment:  One  commenter  stated  that 
our  suggestions  in  the  preamble  to  the 
interim  final  rule  (57  PR  8197)  on 
possible  methods  for  ascertaining 
whether  or  not  an  individual  has 
executed  an  advance  directive,  for 
example,  the  use  of  direct  dialogue  and 
preadmission  forms,  would,  if  made 
mandatory,  place  an  unfair  burden  upon 
providers.  Another  commenter 
suggested  that  in  order  to  prevent  an 
administrative  burden  and  potential 


liability  issue,  the  final  regulations 
require  that  providers  make  reasonable 
efforts  to  acquire  information  as  to 
whether  or  not  an  individual  has  an  . 
advance  directive  and  document  this 
information  in  the  medical  record.  The 
commenter  requests  clarification 
regarding  a  provider's  liability  if  it 
could  not  determine  if  an  individual  has 
executed  an  advance  directive  and  later 
learns  that  one  does  exist.  The 
commenter  requests  more  information 
about  the  provider's  responsibility  for 
any  treatment  decisions  that  may  have 
been  taken  that  may  run  counter  to  the 
advance  directive. 

Response:  We  recognize  that  there  are 
many  possible  methods  by  which 
providers  may  determine  the  existence 
of  an  advance  directive.  The  interim 
final  rule  did  not  mandate  any  method 
but  suggested  several  alternatives.  We 
agree  that  a  provider  should  have  to 
make  only  a  reasonable  effort  to 
determine  if  an  adult  individual  has  an 
advance  directive.  Except  when  an 
individual  is  incapacitated  at  the  time  of 
admission,  a  reasonable  effort  can  be 
defined  as  simply  giving  out  the 
information  and  documenting  in  the 
medical  record  whether  or  not  the 
individual  has  executed  an  advance 
directive.  If  the  patient  is  incapacitated 
at  the  time  of  admission,  then  the 
provider  should  have  follow-up 
procedures  to  determine  if  the  patient 
has  an  advance  directive  or  when  the 
patient  may  be  given  the  information 
directly.  (This  issue  is  further  discussed 
below  under  the  heading  "Individuals 
Incapacitated  at  Admission.") 

For  Federal  compliance  and 
enforcement  purposes,  we  would  not 
hold  a  provider  responsible  for  failing  to 
ensure  compliance  with  ah  advance 
directive  if  the  patient  never  furnished 
it  to  the  provider  or  responded 
negatively  when  the  inquiry  was  made 
about  having  an  advance  directive. 
However,  in  accordance  with  State  law, 
the  provider  may  be  liable  for  treatment 
decisions  made  after  learning  that  an 
advance  directive  exists,  that  may  run 
counter  to  the  advance  directive.  Also, 
we  note,  that  if  State  law  holds 
providers  to  a  higher  standard.  State  law 
would  prevail. 

Comment:  Two  commenters  asserted 
that  the  requirement  in  §  489.102(a)(2) 
that  providers  "document  in  the 
individual's  medical  record  whether  or 
not  the  individual  has  executed  the 
implementation  of  such  rights"  was 
unclear.  The  commenters  suggested  that 
the  phrase  "implementation  of  such 
rights"  be  replaced  with  "an  advance 
directive  in  accordance  with  State  law." 
The  commenters  believe  that  the 
requirement  as  written  could  be  broadly 


interpreted  to  include  documenting  all 
acceptances  and  refusals  of  treatment, 
thus  resulting  in  an  increased  burden  on 
providers  and  a  waste  of  direct  care 
nursing  time,  as  well  as  increasing  costs 
associated  with  these  requirements. 

Response:  We  agree  that 
§  489.102(a)(2)  is  unclear  and  are 
revising  it  to  state  that  providers  must 
"Document  in  the  individual's  medical 
record  whether  or  not  the  individual  has 
executed  an  advance  directive." 
■   Comment:  Three  commenters 
suggested  that  the  final  regulations 
require  that  providers  ask  patients  if 
they  have  executed  an  advance 
directive. 

Response:  The  statute  does  not 
specifically  require  that  direct  dialogue 
be  the  method  for  obtaining  the 
information.  Although  we  believe  that 
this  is  frequently  the  most  effective  way 
to  obtain  the  information,  we  are  also 
aware  of  situations  in  which  other 
methods  may  be  appropriate.  For 
example,  some  health  maintenance 
organizations  deal  with  new  enrollees 
primarily  by  mail,  including  providing 
and  obtaining  information  concerning 
advance  directives  by  mail.  Thus,  we  do 
not  believe  that  the  regulations  should 
prohibit  the  use  of  methods  other  than 
direct  dialogue  to  discover  whether  or 
not  an  individual  has  executed  an 
advance  directive. 

Comment:  Several  commenters 
supported  our  suggestion  in  the  interim 
final  rule  that  providers  could  use  the 
preadmission  process  to  obtain  the 
information  necessary  to  document  in 
the  medical  record  the  existence  of  an 
advance  directive.  One  of  these 
commenters  suggested  that  another 
method  to  obtain  information  regarding 
the  existence  of  an  advance  directive  is 
at  the  time  of  preadmission  testing. 
Another  commenter  suggested  that  more 
guidance  be  issued  concerning  other 
possible  methods  of  obtaining  this 
information. 

One  commenter  suggested  that  if  a 
provider  chooses  to  obtain  information 
about  whether  individuals  have  advance 
directives  through  its  preadmission 
process,  HCFA  should  not  specify  the 
type  of  form  to  be  used.  The  commenter 
recommended  that  we  leave  this 
decision  to  the  discretion  of  the 
provider. 

Response:  We  agree  that  information 
concerning  whether  or  not  an  individual 
has  executed  an  advance  directive  may 
be  obtained  at  the  time  of  preadmission 
testing.  In  addition,  we  agree  that  there 
are  many  ways  to  determine  whether  or 
not  an  individual  has  executed  an 
advance  directive.  However,  we  have 
not  required  any  particular  method  in 


order  to  enhance  provider  flexibility  in 
this  area. 

Although  we  suggested  in  the  interim 
final  rule  that  providers  may  use  forms 
to  obtain  advance  directive  information, 
we  do  not  intend  to  specify  any  form  for 
the  provider's  use. 

Information  Collection  Estimate 

Comment:  We  estimated  in  the 
interim  final  rule  that  the  information 
collection  burden  associated  with  the 
requirement  that  providers  document  in 
the  medical  record  whether  an 
advanced  directive  exists  would  be 
approximately  3  minutes  per  medical 
record.  Many  commenters  stated  that 
the  3-minute  estimate  appears  to 
account  only  for  making  notation  in  the 
medical  record  and  does  not  include  the 
time  needed  to  help  individuals 
understand  their  rights,  consult  with 
other  disciplines,  for  example,  doctors, 
nurses,  social  workers,  pastoral  care 
clergy,  etc.  Others  believe  our  estimate 
should  include  time  spent  in 
responding  to  phone  calls  and  written 
inquiries  by  affected  individuals.  Some 
commenters  suggested  that  it  would 
take  at  least  15  to  30  minutes  to  explain 
the  characteristics  of  advance  directives, 
obtain  the  required  signatures  and 
follow  up  to  assure  compliance. 
Another  commenter  asserted  that  it  will 
take  an  immeasurable  amount  of  time  to 
accomplish  this  documentation; 
therefore,  it  is  an  unfair  burden  to 
enforce  this  requirement,  especially 
without  separate  reimbursement. 

Response:  The  3-minute  estimate  only 
takes  into  account  the  amount  of  time 
required  to  document  in  the  medical 
record  whether  an  advance  directive 
exists.  The  Paperwork  Reduction  Act  is 
concerned  only  with  the  burden  of 
recordkeeping  under  this  requirement  as 
a  result  of  these  regulations.  This 
estimate  is  not  based  on  the  time 
necessary  to  develop  policies  and 
procedures,  printing  costs  and 
assembling  of  the  material  for  the 
information  packets  for  adult 
individuals.  This  estimate  does  not 
include  the  time  spent  explaining  an 
individual's  rights  under  Federal  and 
State  laws,  nor  any  consultation  with 
other  disciplines  to  help  the  individual 
execute  an  advance  directive  that  the 
provider  or  organization  may  choose  to 
provide.  The  statute  merely  requires  the 
dissemination  of  information,  obtaining 
information  as  to  whether  the 
individual  has  executed  an  advance 
directive  and  the  documentation  of  this 
information  in  the  individual's  medical 
record.  Therefore,  we  believe  that  the 
estimated  burden  of  3  minutes  per 
medical  record  is  accurate. 
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Comment:  In  light  of  the  requirement 
placed  upon  nursing  facilities  by  the 
Omnibus  Budget  Reconciliation  Act  of 
1987  (OBRA  '87)  that  rights  must  be 
explained  to  residents  in  a  manner  that 
they  can  understand,  a  commenter 
asserted  that  the  3-minute  information 
estimate  is  inaccurate  for  nursing 
facilities.  The  commenter  believes  that 
the  burden  imposed  on  these  facilities  is 
at  least  30  minutes  to  explain  the 
advance  directives  requirement  in  a 
manner  the  resident  can  understand. 

Response:  The  commenter  is  correct 
that,  in  accordance  with  resident  rights 
provisions  of  OBRA  '87.  §483. 10(b) 
requires  facilities  to  inform  residents 
both  orally  and  in  writing  in  a  language 
that  the  resident  understands  of  his  or 
her  rights,  including  the  advance 
directive  provision.  However,  as 
explained  above,  the  information 
collection  estimate  does  not  include 
time  to  explain  the  advance  directives 
requirements.  Therefore,  the  burden  to 
which  the  commenter  refers  is  not 
appropriately  part  of  the  advance 
directives  estimate. 

Comment:  One  commenter 
misinterpreted  the  estimate  of  15 
million  individuals  used  in  the 
calculation  of  the  information  collection 
burden  as  representing  the  number  of 
individuals  who  have  executed  advance 
directives. 

Response:  Fifteen  million  did  not 
represent  the  number  of  persons  who 
have  executed  advance  directives,  rather 
it  represented  the  projected  number  of 
Medicare  beneficiaries  and  Medicaid 
recipients  who  were  expected  to  receive 
services  from  providers  and 
organizations  subject  to  these 
regulations.  In  other  words,  in  the 
interim  final  rule,  we  projected  that  in 
FT  1992  providers  and  eligible 
organizations  would  be  required  to  meet 
the  advance  directive  requirements, 
including  proper  documentation  of  the 
medical  record,  for  at  least  15  million 
Medicare  and  Medicaid  beneficiaries/ 
recipients. 

Discrimination  Based  on  Advance 
Directive 

Comment:  Although  opposed  to  the 
statutory  requirements  concerning 
advance  directives  because  they  appear 
to  place  the  Federal  government  in  the 
role  of  advancing  euthanasia  in  the 
United  States,  one  commenter  urged 
HCFA  to  promulgate  regulations  that 
ensure  that  providers  and  organizations 
are  prohibited  from  exerting  any  form  of 
coercion,  or  undue  influence  to  make  an 
individual  feel  that  he  or  she  must 
execute  an  advance  directive.  In 
addition,  the  commenter  believes  we 
should  make  it  clear  that  States  are  not 


obligated  by  these  regulations  to  pass 
laws  addressing  advance  directives. 

Response:  Sections  1866(f)(1)(C)  and 
1902(w)(l)(C)  of  the  Act.  as  well  as  our 
implementing  regulations,  clearly 
prohibit  any  type  of  discrimination 
against  individuals  based  on  whether  or 
not  an  individual  has  executed  an 
advance  directive.  Thus,  we  agree  with 
the  commenter  that  providers  and 
organizations  are  not  permitted  to 
coerce  or  pressure  any  individual  into 
executing  an  advance  directive.  As 
stated  in  the  sample  public  information 
document  published  in  the  interim  final 
rule  (57  FR  8199).  the  law  does  not 
require  an  individual  to  execute  an 
advance  directive.  Similarly,  we  agree 
with  the  commenter  that  these  rules  do 
not  require  States  to  enact  legislation  to 
address  advance  directive  requirements. 

Comment:  Two  commenters 
recommended  that  we  make  it  clear  that 
discriminating  against  an  individual 
because  he  or  she  has  an  advance 
directive  is  strictly  prohibited.  One 
commenter  believes  there  is  a  real 
danger  that  an  advance  directive  may 
deprive  patients  of  the  normal  care  that 
they  would  receive  if  there  were  no 
advance  directive. 

Response:  Again,  sections 
1866(f)(1)(C)  and  1902(w)(l)(C)  of  the 
Act  and  the  regulations  both  prohibit 
any  discrimination  based  on  whether  or 
not  the  individual  has  an  advance 
directive.  In  addition,  in  the  event  that 
problems  are  encountered,  individuals 
have  the  right  to  submit  a  complaint  to 
the  State  agency  or  regional  office  for 
investigation. 

Provider  Responsibilities  To  Ensure 
Compliance  With  the  Requirements  of 
State  Law  Concerning  Advance 
Directives 

Comment:  A  commenter  suggested 
that  the  regulations  require  that  a 
facility's  policies  for  objections  on  the 
basis  of  conscience  be  reviewed 
annually  for  compliance  with  State  law. 
In  addition,  the  commenter  suggested 
that  the  facility's  advance  directive 
informational  packages  should  contain  a 
statement  that  its  policies  have  been 
reviewed  and  found  in  compliance  with 
Slate  law  and  should  cite  the  State  law 
authority. 

Response:  Under  sections  1866(f)(1) 
and  1902(w)(l)  of  the  Act.  providers 
have  been  required  since  December  1. 
1991  to  maintain  and  distribute  written 
policies  and  procedures  concerning  an 
individual's  rights  under  State  law  to 
accept  or  refuse  medical  or  surgical 
treatment  and  to  formulate  advance 
directives,  and  the  providers'  policies 
for  ensuring  compliance  with  such 
rights.  Section  489.102(a)(l)(ii)  specifies 


that  providers  must  provide  written 
information  to  all  adult  individuals 
concerning  its  written  policies 
respecting  the  implementation  of  such 
rights,  including  a  clear  and  precise 
statement  of  limitation  if  the  provider 
cannot  implement  an  advance  directive 
on  the  basis  of  conscience.  As  discussed 
in  further  detail  below,  we  are  revising 
§489.102(a)(l)(i)  to  require  that 
providers  must  update  and  disseminate 
amended  information  as  soon  as 
possible,  but  no  later  than  90  days  from 
the  effective  date  of  the  changes  to  State 
law.  Therefore,  we  do  not  believe  it  is 
necessary  to  require  a  separate  annual 
review  of  compliance  with  State  laws 
concerning  objections  on  the  basis  of 
conscience.  HCFA  has  various 
mechanisms,  such  as  certification 
surveys,  for  assessing  provider 
compliance  with  rules  and  regulations. 
We  do  not  believe  it  is  necessary  for  a 
provider's  documents  to  contain  a 
statement  addressing  approval  findings 
of  compliance  surveys.  In  general,  we 
will  rely  upon  the  State  (for  example, 
during  its  licensure  inspections)  to 
determine  if  its  advance  directives  laws 
are  being  enforced  properly. 

Comment:  Two  commenters  suggested 
that  the  regulations  address  the  extent  of 
the  provider's  responsibility  to 
determine  the  validity  of  an  advance 
directive.  They  believe  that  the  advance 
directive  is  valid  if  it  appears  to  meet 
the  formal  requirements  of  applicable 
State  law,  unless  the  provider  knows,  or 
has  reason  to  know,  otherwise.  Also,  the 
commenters  suggested  that  a  provider's 
written  policy  should  explain  the  extent 
to  which  advance  directives  that  are 
prepared  in  other  jurisdictions  will  be 
honored  if  they  meet  the  formal 
requirements  of  applicable  State  law. 
One  commenter  suggested  that  we 
clarify  that  the  most  recently  executed 
advance  directive  should  be  the  one  the 
provider  relies  upon  in  making 
determinations  relating  to  health  care 
delivery. 

Response:  The  statute  does  not 
address  the  issues  raised  by  these 
commenters.  As  a  practical  matter,  State 
laws  typically  govern  the  procedures  for 
determining  the  validity  of  advance 
directives  and  how  such  documents 
from  other  jurisdictions  will  be 
honored.  In  general,  we  would  expect 
that  providers  will  comply  with  the 
advance  directives  of  individuals  from 
other  States,  unless  the  directive 
conflicts  with  State  law  or  the  provider 
conscientiously  objects,  in  accordance 
with  State  law.  In  addition,  although  not 
required  by  the  statute,  we  believe  it  is 
appropriate  for  providers  to  confirm 
with  individuals  the  contents  of  their 
advance  directive  to  ensure  that  the 


provider  is  relying  upon  the  most 
recently  executed  advance  directive. 

Comment:  One  commenter  argued 
that  it  is  inappropriate  to  require 
providers  to  ensure  compliance  with 
State  law  because  the  commenter 
believes  that  a  provider  is  prohibited 
from  practicing  law  and  interpreting  the 
meaning  of  statutes  and  case  law.  The 
commenter  suggested  that  the 
requirement  of  §  489.102(a)(4)  that 
providers  "ensure  compliance  with 
requirements  of  State  law"  be  revised  to 
read  "Review  the  advance  directive  to 
ascertain  whether  or  not  there  are 
advance  directive  requirements  in  the 
execution  of  the  document  that  have  not 
been  met." 

Response:  Sections  1866(f)(1)(D)  and 
1902(w)(l)(D)  of  the  Act  specify  that 
providers  are  required  to  ensure 
compliance  with  the  requirements  of 
State  law.  Thus,  the  regulations 
implementing  these  provisions  are  not 
discretionary.  Moreover,  we  do  not 
agree  with  the  commenter  that  this 
requirement  involves  the  unauthorized 
practice  of  law  by  providers.  It  has  been 
a  long-standing  policy  of  the  Medicare 
and  Medicaid  programs  to  hold 
participating  providers  responsible  for 
compliance  with  applicable  State  and 
Federal  laws  related  to  the  overall 
health  and  safety  of  patients.  For 
example,  §482.11  establishes 
compliance  with  Federal,  State  and 
local  laws  as  a  condition  of  Medicare 
participation  for  hospitals. 

Comment:  One  commenter  suggested 
amending  §  489.102(a)(4)  to  clarify  that 
interference  with  a  physician's  conduct 
toward  his  or  her  patient  is  prohibited. 
The  commenter  believes  that  this 
provision  may  be  interpreted  as 
constituting  the  practice  of  medicine  by 
the  hospital  and  would,  therefore,  be 
illegal  under  State  laws  prohibiting  the 
"corporate  practice  of  medicine." 
Another  commenter  asserted  that  since 
we  are  not  giving  guidance  to  providers 
on  what  is  meant  by  the  phrase  "ensure 
compliance  with  requirements  of  State 
law  regarding  advance  directives",  we 
need  to  acknowledge  that  providers 
cannot  control  the  medical  judgement  of 
physicians  in  individual  cases. 

Response:  We  do  not  agree  that 
existing  language  at  §  489.102(a)(4)  is 
illegal  under  State  laws  prohibiting  the 
"corporate  practice  of  medicine".  While 
it  may  be  true  that  a  hospital  or  other 
provider  may  not  direct  the  specific 
actions  of  an  individual  physician  in  a 
case,  a  provider  may  determine  who 
may  or  may  not  be  a  member  of  its 
medical  staff  and  may  set  conditions  for 
membership.  We  believe  that  it  may  be 
prudent  for  a  provider's  advance 
directives  policy  to  be  developed  with 


input  from  its  medical  staff  and  that, 
during  the  process  of  granting  admitting 
privileges  to  physicians,  it  would  be 
reasonable  to  require  physicians  to 
comply  with  provider  policies  and  State 
law  on  the  matter  of  advance  directives. 
Therefore,  because  most  hospitals 
include  compliance  with  advance 
directives  requirements  as  a  condition 
of  membership  for  physicians,  we  do 
not  believe  it  is  necessary  to  issue 
regulations  regarding  this  issue. 

Comment:  One  commenter  requested 
we  amend  §  489.102(a)  by  adding  new 
language  to  require  that  a  documented 
advance  directive  would  "take 
precedence  over  the  facility's  normal 
procedures,  to  the  extent  required  by 
State  law". 

Response:  We  agree  that  an  advance 
directive  should  take  precedence  over  a 
facility's  normal  procedures  to  the 
extent  authorized  by  State  law. 
However,  we  believe  existing 
regulations  at  §§  489.102(c)  and 
417.436(d)(2)(i),  which  state  that 
providers  and  organizations  are  not 
required  to  provide  care  that  conflicts 
with  an  advance  directive,  already 
establish  that  advance  directives  take 
precedence  over  a  facility's  normal 
procedures. 

Comment:  Some  commenters  had 
questions  concerning  our  discussion  in 
the  interim  final  rule  (57  FR  8197)  of 
situations  in  which  State  law  on 
advance  directives  is  not  clear  or  where 
there  is  no  State  law  addressing  advance 
directives.  Two  commenters  asserted 
that  in  the  absence  of  State  law  on  the 
subject,  it  is  imperative  that  the 
regulations  be  flexible  enough  to 
include  common  law  and  institutional 
practices.  Two  other  commenters 
questioned  our  suggestion  to  rely  on 
"institutional  practice"  in  heu  of  a  State 
statute.  The  commenters  believe  that 
few  institutions  or  organizations  have 
had  enough  direct  experience  to  dictate 
the  best  way  to  accomplish  statutory 
requirements  concerning  advance 
directives.  These  commenters  noted  that 
the  American  Bar  Association  has  stated 
that  many  providers  have  interpreted 
State  laws  concerning  advance 
directives  in  an  overly  restrictive 
manner.  The  commenters  believe  that, 
as  a  result,  many  providers  have  failed 
to  develop  a  full  range  of  effective 
patient-oriented  decision-making 
practices.  The  commenters  suggested 
that  providers  be  encouraged  to 
interpret  statutory  silence  as  an 
invitation  to  develop  "best  practice" 
procedures  based  on  emerging  notions 
of  good  clinical  practice  and 
professional  standards. 

Response:  Sections  1866(f)(1)(D)  and 
1902(w)(l(D)  of  the  Act  specify  that 


providers  are  to  ensure  compliance  with 
requirements  of  State  law  (whether 
statutory  or  as  recognized  by  the  courts 
of  the  State).  We  agree  that  common  law 
and  institutional  practices  can  be  of 
assistance  when  the  law  is  unclear  or 
there  is  no  State  law  regarding  advance 
directives  and  believe  that  these 
regulations  are  flexible  enough  to 
include  common  law  and  institutional 
practices  along  with  statutory  law. 
Also,  we  encourage  providers  to 
develop  "best  practice"  procedures 
based  on  emerging  notions  of  good 
clinical  practice  and  professional 
standards.  We  also  encourage  the 
American  Bar  Association  and  other 
professional. organizations  to  continue 
working  with  providers  and  State 
legislatures  to  ensure  that  State  laws  are 
clearly  written,  revised  and  updated 
where  necessary,  and  to  ensure  that  the 
Federal  advance  directives  requirements 
are  implemented  in  accordance  with 
applicable  State  law. 

Community  Education 

Comment:  Two  commenters  asserted 
that  the  interim  final  rule  lacks 
guidance  on  what  constitutes  minimally 
sufficient  educational  efforts.  The 
commenters  suggested  that  the  final  rule 
should  require  that  the  providei's 
written  community  education  plan 
include  at  a  minimum:  (1)  its  intended 
target  audiences,  (2)  the  frequency  of  its 
educational  efforts,  and  (3)  the  expected 
penetration  of  the  target  population  to 
be  attained  by  the  educational  efforts. 

Response:  We  believe  that  the  intent 
of  the  community  education 
requirement  is  to  educate  as  large  a 
number  of  individuals  as  would  be 
reasonable  for  that  provider.  However, 
as  noted  by  the  commenters,  the  interim 
final  rule  did  not  specify  a  minimum 
level  of  activity  for  the  community 
education  effort.  In  an  effort  to 
determine  if  further  guidance  was 
needed  in  this  area,  our  regional  offices 
recently  conducted  a  survey  of  a  small 
sample  of  providers  to  determine  the 
level  of  community  education  efforts 
among  providers.  For  sample  purposes, 
the  regional  offices  accepted  copies  of 
any  document  generated  to  publicize 
and  conduct  community  education 
efforts.  The  results  indicated  that 
providers  are  using  a  variety  of 
methods,  for  example,  workshops, 
seminars,  public  meetings,  health  fairs, 
civic  affairs,  and  the  media. 

Our  review  of  the  many  methods  and 
types  of  community  education 
documentation  maintained  by  providers 
leads  us  to  believe  that  providers  are 
reaching  targeted  audiences,  are 
conducting  frequent  campaigns,  and 
raising  the  advance  directive  issue 
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before  new  audiences.  Therefore,  most 
of  the  commenter's  suggestions  are 
currently  being  achieved  by  providers 
without  explicit  guidance. 

Based  on  the  survey,  we  do  not  feel 
it  is  necessary  to  establish  the  type  of 
prescriptive  requirements  suggested  by 
the  commenters.  Instead,  we  are' 
revising  the  regulations  at 
§§417.436(d)(l)(B)(vii)  and 
489.1 02(a)(6)  to  require  that  providers 
must  be  able  to  document  their 
community  education  efforts.  Although 
we  are  not  limiting  provider  flexibility 
in  meeting  this  requirement,  one 
possible  method  for  a  provider  to 
document  its  efforts  would  be  to 
maintain  copies  of  any  materials  used  as 
part  of  its  community  education 
programs.  We  believe  that  the 
maintenance  of  community  educaf  ion 
documentation  will  strengthen  our 
ability  to  enforce  the  community 
education  requirement  without  limiting 
provider  flexibility  in  this  area. 

While  we  believe  that  the  requirement 
that  providers  maintain  documentation 
will  assist  us  in  evaluating  the  level  of 
community  education  efforts  achieved 
by  providers,  we  considered  whether  it 
would  be  an  added  burden  to  require 
the  maintenance  of  such 
documentation.  However,  in  all 
likelihood,  providers  will  maintain 
copies  of  the  materials  used  as  part  of 
their  community  education  efforts  for 
their  ovm  purposes,  and  we  are  not 
limiting  the  type  of  documentation  that 
would  be  acceptable.  Thus,  we  do  not 
believe  that  this  requirement  constitutes 
an  added  burden. 

Comment:  One  commenter  suggests 
that  physicians  be  targeted  for  much  of 
the  national  educational  campaigns 
conducted  by  Federal  and  State 
governments.  The  commenter  believes 
that  a  national  educational  campaign  for 
physicians  would  ensure  that  terms 
such  as  medical  and  surgical  treatment 
are  explicitly  defmed  and  consistently 
applied.  The  commenter  believes  that 
this  is  necessary,  particularly  in  nursing 
facihties,  because  physicians  are  the 
critical  link  in  implementing  an 
individual's  advance  directives.  The 
commenter  believes  that  a  national 
educational  campaign  would  ensure 
that  all  parties  (physicians,  residents, 
surrogate  decision-makers)  are 
knowledgeable  concerning  the  advance 
directives  requirements. 

Response:  National  educational 
campaigns  are  being  addressed 
separately  from  these  rules.  However,  in 
accordance  with  sections  1866(f)(1)(E) 
and  1902(w)(l)(E),  providers  are 
responsible  for  the  education  of 
physicians  who  are  provider  staff 
members  or  under  contract  concerning 


advance  directives.  Also,  we  note  that 
medical  schools  and  professional 
associations  are  providing  training  and 
education  to  physicians  on  issues 
concerning  advance  directives  and 
patient's  rights.  With  respect  to  what 
constitutes  medical  or  surgical 
treatment.  State  laws  typically  govern 
the  definition  of  these  terms. 

Comment:  One  commenter  suggested 
that  for  any  written  or  oral  presentation 
concerning  State  law,  a  provider  be 
required  to:  (1)  Obtain  approval  by  the 
State;  (2)  use  State  material  or;  (3) 
conduct  joint  presentations  with  State- 
recognized  experts  in  the  field. 

Response:  Individual  Slates  have  the 
latitude  to  stipulate  the  use  of  specific 
documents  but  may  also  permit 
providers,  at  their  discretion,  to  use 
other  methods  of  informing  patients. 
Also,  we  do  not  believe  it  would  be 
appropriate  to  require  State  approval  of 
presentations  or  to  mandate  the  use  of 
State- recognized  experts  in  this  field. 
We  believe  adopting  the  commenter's 
suggestions  would  place  an  unfair 
burden  on  both  the  State  and  providers. 
Therefore,  we  have  left  this  matter  up  to 
the  discretion  of  the  individual  States. 

Comment:  One  commenter  asserted 
that  enforcement  of  the  community 
education  requirements  would  violate  a 
provider's  First  Amendment  rights  to 
freedom  of  religion.  Therefore,  the 
commenter  recommended  that 
providers  be  allowed  to  exempt 
themselves  from  any  community 
education  activities  based  on 
conscience. 

Response:  The  statute  does  not  jjermit 
providers  to  exempt  themselves  from 
the  community  education  requirement. 
However,  both  sections  4206(c)  of 
OBRA  '90  and  1902(w)(3)  of  the  Act 
permit  a  provider,  in  accordance  with 
State  law,  to  object  to  implementing  an 
advance  directive  on  the  basis  of 
conscience.  Accordingly,  we  believe  it 
would  be  appropriate  for  a  provider  to 
register  that  objection  as  it  conducts  its 
community  education  requirement.  That 
is,  the  provider  must  meet  its  obligation 
to  conduct  community  education  on 
advance  directives,  but  may  inform  the 
community  that  the  State  law  offers  a 
choice  that,  because  of  a  conscientious 
objection,  it  would  not  honor.  We 
believe  that  this  information  is  valuable 
for  community  members  to  have  since  it 
may  affect  their  choice  of  a  provider. 
Therefore,  we  are  not  adopting  the 
suggestion  that  providers  be  allowed 
exemptions  from  the  community 
education  requirements. 

Comment:  One  commenter  believes 
that  the  community  education 
requirement  is  duplicative,  inefficient, 
and  does  not  provide  any  further 


information  to  consumers  concerning 
advance  directives.  Therefore,  the 
commenter  suggested  this  requirement 
should  be  eliminated.  Another 
commenter  suggested  that  this 
requirement  is  an  undue  burden  on 
hospitals  and  believes  the  responsibility 
to  educate  the  community  should  be 
borne  only  by  Federal  and  State    ■ 
governments.  Another  commenter 
objected  to  the  requirement  that 
facilities  engage  in  community 
education  presentations  or  outreach 
efforts  as  a  condition  of  participation  in 
Medicare.  Rather,  the  commenter 
believes  that  surveyors  should  find  a 
facility  in  compliance  with  this 
requirement  if  it  produces  evidence  that 
it  provides  written  materials  to 
individuals  who  come  to  the  facility  to 
investigate  admission  or  to  visit  family 
members. 

Response:  Section  1866(a)(1)(A)  of  the 
Act  requires  that  in  order  to  participate 
in  Medicare,  any  provider  of  services 
must  meet  the  advance  directives 
requirements  set  forth  in  section  1866(f) 
of  the  Act.  Section  1902(a)(57)  of  the 
Act  establishes  a  similar  requirement  for 
Medicaid  participation.  Thus,  the 
elimination  of  the  community  education 
portion  of  the  advance  directive 
requirement  would  require  statutory 
changes.  As  to  the  scope  of  community 
education  activities,  we  do  not  believe 
it  is  appropriate  to  restrict  this  to 
individuals  expressing  interest  in 
admission,  since  many  individuals  in 
the  community  who  ultimately  may 
require  admission  would  profit  from  the 
chance  to  learn  about  State  laws  on 
advance  directives. 

Comment:  Several  commenters 
requested  clarification  of  the  statement 
in  the  preamble  to  the  March  6, 1992 
interim  final  rule  (57  FR  8197)  that 
"whatever  method  is  used,  it  must  be  in 
writing  and  subject  to  survey  review  for 
compliance  with  Federal  requirements." 
The  commenters  believe  that  many 
readers  would  presume  "in  writing"  to 
refer  to  a  provider's  description  of 
activities  with  respect  to  community 
education,  rather  than  the  educational 
materials  to  be  distributed.  Finally, 
some  facilities  believe  that  distributing 
copies  of  their  policies  to  the  general 
public  may  be  viewed  as  a  form  of 
unwanted  advertising  by  those 
individuals  who  are  not  interested  in 
particular  facilities. 

Another  commenter  objected  to  our 
suggestion  that  written  information 
distributed  could  be  similar  to  what  is 
required  to  be  disseminated  to 
individuals  upon  admission.  The 
commenter  asserted  that  Congressional 
intent  is  simply  to  foster  discussion 
about  advance  directives  instead  of 


actively  encouraging  individuals  to 
execute  an  advanced  directive. 

Response:  As  discussed  above,  we 
have  revised  §§417.436(d)(l)(B)(vii)  and 
489.102(a)(6)  to  require  that  providers 
must  be  able  to  document  their 
community  education  efforts.  The 
community  education  itself  may  be 
carried  out  through  a  variety  of  methods 
or  formats,  at  the  discretion  of  the 
provider.  We  are  not  requiring  the 
distribution  of  any  particular  written 
material  as  part  of  a  provider's 
community  education  efforts,  although 
we  recognize  that  many  providers  may 
choose  to  distribute  written  descriptions 
of  their  policies. 

While  we  recognize  that  some 
individuals  may  view  these  programs  as 
a  form  of  unwanted  advertising,  we  note 
that  community  education  is  a 
requirement  under  sections  1866(f)(1)(E) 
and  1902(w)(l)(E)  of  the  Act  and  thus, 
we  have  no  discretion  to  permit 
exceptions  to  these  provisions. 

We  agree  Congress  intended  to  foster 
discussion  about  advanced  directives, 
but  we  do  not  believe  that  community 
education  constitutes  encouraging 
individuals  to  execute  advant:e 
directives.  Again,  community  education 
concerning  advance  directives  should 
involve  not  only  a  discussion  of  an 
individual's  right  to  execute  an  advance 
directive,  but  also  of  a  patient's  broader 
right  to  accept  or  refuse  medical  or 
suigical  treatment. 

Comment:  One  commenter  asserted 
that  when  community  education  is  done 
in  concert  with  other  providers  and 
organizations,  it  would  be  inappropriate 
for  the  attendees  to  receive  written 
information  detailing  policies  and 
procedures  specific  to  each  provider 
participating  in  community  education 
efforts.  Also,  some  commenters  believe 
that  creativity  among  providers  and 
organizations,  such  as  the  use  of 
lectures,  seminars,  videotaped  programs 
and  health  fairs,  will  be  discouraged  if 
they  are  required  to  use  the  same 
material  distributed  to  patients  upon 
admission.  Therefore,  the  commenter 
suggested  that  we  modify 
§  489.102(a)(6),  which  requires  that 
community  education  materials 
regarding  advance  directives  include  a 
provider's  written  policies  regarding  an 
individual's  rights  under  State  law  and 
a  provider's  policies  concerning  the 
implementation  of  thq^e  rights.  The 
commenter  believes  that  we  should 
instead  require  a  provider  to  make  the 
information  about  its  policies  on  the 
implementation  of  the  advance 
directives  provisions  available  to 
attendees  only  upon  request. 

Response:  We  agree  with  the 
commenter  that,  for  community 


education  purposes,  it  may  not  be 
appropriate  for  a  provider  to  distribute 
the  same  documents  as  are  used  by  the 
provider  to  meet  its  internal  advance 
directive  obligations,  especially  when 
commimity  education  presentations  are 
conducted  by  several  different  providers 
or  provider  types.  The  interim  final  rule 
merely  presented  several  acceptable 
options  aimed  at  assuring  providers  that 
they  would  not  necessarily  need  to 
develop  separate  materials  for  both 
advance  directive  and  community 
education  purposes.  Clearly,  separate 
materials  could  be  developed  for  each 
purpose,  at  the  discretion  of  providers, 
and  they  would  not  need  to  use  the 
same  written  materials  in  all  contexts. 
We  have  amended  §§  489.102(a)(6)  and 
417.436(d)(l)(vii)  to  clarify  that  separate 
materials  may  be  developed  for  both  the 
advance  directive  and  community 
education  requirements. 

Comment:  One  commenter,  although 
in  support  of  the  community  education 
requirement,  was  concerned  that  some 
health  care  providers,  particularly  small 
rural  hospitals  and  other  isolated  or 
financially  struggling  institutions,  may 
have  problems  meeting  this 
requirement.  Therefore,  the  commenter 
suggested  that  HCFA  provide  funding 
support  for  the  educational  initiatives. 

Response:  The  advance  directive 
provisions  do  not  include  authority  to 
modify  the  current  hospital  payment 
system  in  order  to  assist  providers  in 
complying  with  the  advance  directives 
requirements.  Therefore,  we  have  not 
included  provisions  relating  to  payment 
in  this  regulation.  However,  hospitals  as 
well  as  other  providers  reimbursed 
under  the  cost  reimbursement  system 
can  receive  reimbursement  for  incurred 
administrative  costs,  associated  with  the 
advance  directive  requirements. 

Comment:  One  commenter  believes 
that  the  use  of  the  public  relations 
offices  to  educate  the  community  would 
preclude  providers  from  obtaining  State 
and  Federal  funding  for  advertisement 
campaigns.  Another  commenter  believes 
the  regulations  should  be  revised  to 
specify  that  the  use  of  Federal  and  State 
funds  is  permitted  for  reimbursement  of 
advance  directive  community  education 
activities.  The  commenter  believes  that 
the  cost  of  advance  directive  activities 
should  be  considered  an  allowable  cost. 

Response:  Medicare  policy  has  long 
provided  that  a  provider's  costs  of 
advertising  to  the  general  public  are  not 
allowable  if  the  advertising  seeks  to 
increase  utilization  of  the  provider's 
services.  However,  advertising  costs 
incurred  in  connection  with  a  provider's 
public  relations  activities  are  allowable 
if  they  are  directly  or  indirectly  related 
to  patient  care.  (See  section  2136  of  the 


Provider  Reimbursement  Manual.) 
Thus,  our  suggestion  in  the  interim  final 
rule  that  public  relations  offices  be  used 
to  inform  the  community  about  advance 
directives  was  not  intended  to  suggest 
that  we  believe  the  associated  costs 
should  be  disallowed.  To  the  contrary, 
we  believe  public  relations  activities  to 
inform  the  community  on  advance 
directives  should  be  common  and 
accepted  activities  in  the  provider 
community  and  that  their  costs 
generally  would  be  related  to  patient 
care.  In  summary,  we  agree  with  the 
commenter  that  for  Medicare  providers 
that  are  paid  on  the  basis  of  cost,  the 
cost  of  advance  directives  activities 
could  be  considered  an  allowable  cost 
related  to  patient  care. 

For  Medicaid  purposes.  Federal 
financial  participation  at  the  50  percent 
matching  rate  is  available  for  expenses 
paid  for  by  the  State  for  administrative 
costs  the  State  incurs  for  implementing 
the  Medicaid  requirements  of  this 
section.  To  the  extent  that  States  make 
additional  payments  to  providers  foi 
their  costs  of  advance  directives 
activities.  Federal  financial 
participation  is  available  at  the  Federal 
Medicaid  Assistance  Percentage. 

Comment:  Two  commenters  requested 
that  the  final  rule  explicitly  define  the 
size  and  parameters  of  the  community 
for  purposes  of  defining  a  provider's 
obligation  to  participate  in  community 
education  efforts.  The  commenters 
suggested  that,  for  nursing  homes,  these 
regulations  limit  the  facility's 
community  education  program 
responsibilities  to  residents,  their  family 
members,  resident  and  family  councils 
(if  any)  and  staff.  Another  commenter 
believes  that  education  of  the  public  at 
large  should  be  solely  the  responsibility 
of  the  Secretary  of  the  Department  of 
Health  and  Human  Services  (HHS). 

Response:  In  general,  we  believe  that 
Congress  intended  that  the  concept  of 
community  encompass  members  of  the 
general  population  that  could 
potentially  be  served  by  a  provider, 
rather  than  the  much  narrower 
interpretation  suggested  by  the 
commenters.  We  believe  that  the 
concept  of  "community"  as  embodied 
in  the  law  relates  to  the  catchment  area 
of  the  individual  provider,  which  means 
that  an  HMO  and  a  hospital,  for 
example,  would  likely  have  community 
areas  very  different  in  scope.  However, 
we  do  not  intend  to  define  the  size  and 
parameters  of  a  community  for  each 
faciUty  subject  to  this  final  rule  because 
it  would  be  cumbersome  and  overly 
prescriptive. 

We  note  that  the  location,  size,  and 
other  characteristics  of  the  population 
served  by  different  providers  are  some 
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of  the  factors  that  would  impact  on  the 
manner  in  which  a  provider  defines  its 
community  for  purposes  of  the 
community  education  requirement.  The 
various  possible  combinations  of  these 
factors  make  developing  a  fair,  equitable 
definition  of  community  difficult.  For 
example,  the  use  of  geographical 
distances  might  place  an  unfair 
financial  burden  on  rural,  isolated 
hospitals  while  it  might  not  further 
educate  the  public  in  urban  areas  where 
there  are  frequently  multiple  facilities  in 
closer  proximity  who  may  possibly 
serve  some  of  the  same  patients. 

Moreover,  as  noted  above,  we  believe 
that  our  survey  of  community  education 
efforts  by  providers  indicates  that 
establishing  more  prescriptive 
requirements  in  this  area  is  not 
necessary.  Providers  are  already 
utilizing  many  different  formats, 
working  jointly  to  minimize  the 
financial  costs  associated  with 
community  educatioi     r.d  have  done  an 
excellent  job  without  explicit  guidance. 
Therefore,  except  with  regard  to 
managed  care  plans,  we  do  not  intend 
to  define  the  term  "community"  for  the 
purposes  of  this  regulation  but  instead 
will  afford  providers  the  flexibility  to 
define  their  own  "community".  As 
noted  below  in  section  IV,  community 
has  been  defined  as  "service  area"  for 
managed  care  plans. 

Witn  regard  to  the  suggestion  that 
community  education  should  be  solely 
the  responsibility  of  the  Secretary  of 
HHS,  we  believe  that  Congressional 
intent  is  clear  on  this  subject.  Sections 
1866(f)(1)(E)  and  1902(w)(l)(E)  of  the 
Act  require  that  providers  conduct 
community  education  activities,  and 
section  4751(d)  of  Public  Law  101-508 
directs  the  Secretary  to  conduct  a 
national  campaign  addressing  public 
and  medical  and  legal  professions.  The 
Secretary's  public  education 
responsibilities  clearly  are  separate  and 
distinct  from  provider  responsibilities 
in  this  area.  We  note  that  providers,  for 
example  would  bear  the  responsibility 
for  informing  the  public  about 
applicable  State  law  requirements, 
which  would  be  impossible  to  address 
in  a  national  public  education 
campaign. 

Comment:  One  commenter  suggested 
that  the  final  rule  require  nursing 
facilities  to  conduct  community 
education  activities  in  the  context  of  the 
resident  rights  requirements  that  were 
established  under  the  nursing  home 
reform  provisions  of  OBRA  '87.  The 
commenter  believes  that  community 
education  programs  should  include 
diverse  points  of  view  on  the  issue  of 
advance  directives,  including  the  right 
not  to  make  an  advance  directive,  and 


that  providers  should  not  limit  a 
patient's  options  or  influence  patients  as 
to  the  specific  content  of  their  advance 
directive.  In  addition,  providers  should 
ensure  that  all  material  presented  is 
consistent  with  State  law. 

Response:  Each  nursing  facility  has 
the  discretion  to  develop  and  conduct 
education  programs  that  best  suit  their 
targeted  population,  and  we  encourage 
providers  to  coordinate  their  efforts  to 
educate  their  residents  and  the 
community.  When  Congress  enacted  the 
advance  directives  provisions,  it  also 
amended  the  resident  rights  provisions 
of  the  statute  (1819(c)(1)(E)  of  the  Act) 
to  effectuate  the  advance  directives 
requirement  for  nursing  homes. 
Therefore,  it  is  expected  that  nursing 
facilities  will  incorporate  advance 
directive  information  into  their  policies 
for  informing  residents  of  their  rights. 
We  note  that  §  483.10(b)(8)  already 
specifies  that  focilities  must  "inform 
and  provide  written  information  to  all 
adult  residents  concerning  the  right  to 
accept  or  refuse  medical  or  surgical 
treatment  and,  at  the  individual's 
option,  formulate  an  advance  directive." 
In  addition,  §  483.10(b)(8)  requires  that 
facilities  include  "a  written  description 
of  the  facility's  policies  to  implement 
advance  directives  and  applicable  State 
law." 

Comment:  Two  commenters  noted 
that  the  outpatient  setting  is  the  optimal 
forum  for  initial  discussion  of  advance 
directives,  rather  than  at  the  time  of 
acute  illness.  Accordingly,  one 
commenter  suggested  that  we  stress  the 
need  for  providers  to  distribute 
information  regarding  patients'  rights 
under  State  law  to  the  widest  audience 
possible,  including  outpatients  and 
minors  who  have  the  capacity  to  be 
involved  in  decision-making. 

Response:  Sections  1866(n(l)(E)  and 
1902(w)(l)(E)  specify  that  a  provider  of 
services  or  ehgible  organization  must 
provide  (individually  or  with  others)  for 
education  for  staff  and  the  community 
on  issues  concerning  advance 
directives.  As  the  commenter  suggests, 
we  believe  that  the  clear  intent  of  these 
provisions  is  that  information 
concerning  advance  directives  be  made 
available  to  the  widest  possible 
audience.  We  have  not  provided  more 
explicit  guidelines  on  this  matter 
because  we  believe  that  there  must  be 
sufficient  flexibility  to  accommodate  a 
variety  of  community  and  provider 
responses  to  this  requirement. 
As  discussed  above,  sections 
1866(f)(2)  and  1902(w)(2)  of  the  Act 
specify  that  hospitals,  SNFs,  and  NFs 
must  provide  wTitten  information 
concerning  an  individual's  rights  under 
State  law  to  accept  or  refuse  medical  or 


surgical  treatment,  including  the  right  to 
formulate  an  advance  directive  to  all 
adult  individuals  upon  admission. 
However,  we  agree  with  the  commenter 
that  it  would  be  beneficial  to  hospital 
patients  and  nursing  home  residents  if 
information  concerning  advance 
directives  were  available  before 
admission.  Again,  we  believe  that  this 
eventually  will  be  achieved  through  the 
providers'  community  education 
activities  and  the  Secretary's  national 
education  campaign. 

Comment:  Although  generally 
supportive  of  the  need  for  the 
community  education  requirement, 
three  commenters  objected  to  permitting 
providers  to  use  community  education 
activities  to  fulfill  their  requirement  to 
document  the  medical  record 
concerning  whether  or  not  an  individual 
had  executed  an  advance  directive.  In 
particular,  the  commenters  disagreed 
with  our  suggestion  in  the  interim  final 
rule  that  providers  may  ask  attendees  if 
they  have  executed  an  advance  directive 
and  then  later  docimient  this 
information  in  the  medical  record  (57 
FR  8197).  The  commenters  generally 
believe  that  these  campaigns  are 
primarily  oral  presentations  to 
community  groups  and  any  attendee 
may  or  may  not  be  subsequently 
admitted  to  the  facility  represented  by 
the  speaker.  Thus,  there  would  be  great 
logistical  problems  as  well  as 
confidentiality  problems  in 
implementing  our  suggestion.  Also,  the 
commenter  notes  that  providers  do  not  . 
have  record  systems  to  accommodate 
information  regarding  individuals  who 
are  not  patients. 

Response:  We  believe  that  the 
commenter  raises  several  valid  points. 
Therefore,  in  this  final  rule,  we  have 
omitted  any  suggestion  that  providers 
consider  using  the  community 
education  forum  to  obtain  information 
as  to  whether  or  not  an  individual  has 
executed  an  advance  directive.  We  note 
that  information  about  advance 
directives  that  is  documented  in  an 
individual's  medical  record  would  be 
subject  to  the  same  confidentiality 
protection  as  other  information  in  the 
medical  record.  For  example,  the 
regulations  setting  forth  conditions  for 
hospital  participation  in  Medicare, 
§  482.24(b)(3)  specify  that  hospitals 
must  ensure  the  confidentiality  of 
patient  medical  records  and  that 
information  from  or  copies  of  records 
may  be  released  only  to  authorized 
individuals.  Hospitals  are  also  required 
to  ensure  that  unauthorized  individuals 
cannot  gain  access  to  or  alter  patient 
records.  These  requirements  apply  to 
information  entered  into  the  medical 
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record  as  a  result  of  the  advance 
directive  requirement. 

Comment:  Three  commenters  were 
concerned  that  the  regulations  neither 
require  nor  encourage  providers  to 
address  the  level  of  literacy  for  written 
English,  the  use  of  non-technical 
language  in  developing  informational 
materials,  etc.,  to  ensure  that  the 
materials  disseminated  would  be  easily 
understood  by  the  recipients.  Many  of 
the  recipients  of  this  information  may 
not  speak  English  or  may  speak  English 
as  a  second  language.  Therefore,  the 
commenter  suggested  that  the 
regulations  require  that  basic  patient 
information  materials  be  developed  in 
other  languages  where  the  community 
composition  warrants  it.  In  addition,  the 
commenter  recommended  that  language 
barriers  be  anticipated,  understood  and 
handled  appropriately  with  the 
assistance  of  interpreters. 

Response:  We  believe  that  the  statute 
and  regulations  require  that  providers 
distribute  material  that  is  clear  and 
understandable  to  each  patient.  Sections 
1866(f)  and  1902(w)  of  the  Act,  and 
implementing  regulations,  specifically 
require  that  providers  develop  and 
disseminate  to  adult  individuals  written 
information  about  an  individual's  rights 
under  State  law  to  accept  or  refuse 
medical  and  surgical  treatment  and  the 
right  to  formulate  advance  directives. 
Providers  must  also  describe  and 
distribute  their  wrritten  policies 
respecting  the  implementation  of  such 
rights.  To  meet  the  intent  of  the  law 
(that  is,  to  educate  individuals 
concerning  such  rights),  the  written 
information  must  be  clear  and 
understandable.  Therefore,  we  believe 
that  it  is  inherent  in  the  distribution 
requirement  that  the  information  be 
communicated  in  a  language  that  the 
patient  understands. 

If  the  patient's  knowledge  of  English 
or  the  predominate  language  of  the 
facility  is  inadequate  for 
comprehension,  a  means  to 
communicate  the  information 
concerning  patient  rights  and  providers 
responsibility  and  practices  must  be 
available  and  implemented.  For  foreign 
languages  commonly  encountered  in  a 
provider  locale,  the  provider  should 
have  written  translations  of  its 
description  of  State  law  and  its 
statement  of  procedures,  and  should, 
when  necessary,  make  the  services  of  an 
interpreter  available.  In  the  case  of  less 
commonly  encountered  foreign 
languages,  providers  may  rely  on  the 
patient's  representative  to  attest  that  he 
or  she  has  explained  the  material  to  the 
patient. 

Comment:  Three  commenters  believe 
these  regulations  should  consider 


differences  in  patients'  cultural 
backgrounds.  They  stated  that  patients 
in  today's  American  health  system  have 
diverse  cultural  and  religious 
backgrounds  and  that,  for  some  patients, 
discussions  of  even  the  possibility  of 
death,  whether  imminent  or  remote,  are 
a  violation  of  their  own  cultural  mores. 
The  commenters  view  these  regulations 
as  an  imposition  on  personal  beliefs  and 
values  and  believe  that  patients  should 
be  exempted  on  this  basis;  otherwise, 
clergy  or  other  relevant  staff  members 
need  appropriate  experience  or  training 
in  dealing  with  individuals  on  these 
sensitive  issues. 

Response:  Although  the  law  does  not 
deal  with  these  issues,  we  would  expect 
a  provider  to  be  sensitive  to  the  cultural 
differences  in  its  community.  We  do 
not,  however,  believe  the  law  provides 
for  an  exception  to  the  requirement  that 
all  adult  individuals  receiving  care  be 
informed  about  their  rights  to  accept  or 
refuse  medical  or  surgical  treatment  or 
to  formulate  an  advance  directive.  We 
note  that  disseminating  information  and 
inquiring  about  the  existence  of  an 
advance  directive  does  not  necessarily 
require  that  an  individual  discuss  issues 
related  to  death.  Instead,  the  focus 
should  be  on  offering  individuals 
information  about  their  rights  to 
enhance  their  control  over  medical 
treatment. 

Comment:  One  commenter 
acknowledged  that  area  hospitals,  with 
or  without  outside  help,  have 
endeavored  to  instruct  the  public  about 
advance  directive  requirements  in  order 
to  avoid  undue  concerns  when  the 
patient  is  hospitalized.  The  commenter 
requested  that  HCFA  distribute,  or  make 
available,  publications  that  describe 
how  hospitals  have  successfully 
instructed  the  community  about  this 
topic. 

Response:  In  Appendix  II  to  the 
preamble  of  the  interim  final  rule,  we 
identified  a  sampling  of  organizations 
and  publications  that  could  provide 
technical  assistance  on  advance 
directive  issues.  While  the  statute  does 
not  require  HCFA  to  become  a 
"depository"  for  publications  developed 
under  this  requirement,  HCFA  does 
maintain  numerous  materials 
concerning  advance  directives,  as 
summarized  in  the  preamble.  Some 
materials  may  be  obtained  through  the 
Medicare  Hotline  and  others  are 
disseminated  to  new  Medicare 
enrollees.  In  addition  to  the  resources 
that  we  have,  we  strongly  encourage 
area  providers  and  organizations  to 
share  experience  and  expertise  in  order 
to  help  one  another  develop  the  best 
informational  packages  possible  for  any 
given  community. 


Dissemination  of  Information 

Comment:  Several  commenters 
requested  clarification  as  to  whether  the 
requirement  that  hospitals  provide 
information  about  an  individual's  right 
to  accept  or  refuse  medical  or  surgical 
treatment  and  to  formulate  advance 
directives  to  individuals  upon 
admission  also  applied  to  "providers  of 
outpatient  hospital  services."  Among 
the  areas  of  concern  were  applicability 
to  "in-and-out"  surgical  suites,  dialysis 
facilities,  and  any  patients  undergoing 
general  anesthesia,  regardless  of  setting. 
Another  commenter  believes  that 
emergency  medical  technicians  or 
paramedics  performing  emergency 
services  and  ambulance  transports 
should  be  subject  to  this  regulation.  The 
commenter  argued  that  it  is  grossly 
unfair  for  the  patient  to  receive  CPR  in 
the  ambulance  so  that  he  can  be 
"allowed  to  die"  at  the  hospital. 

Response:  Sections  1866(f)(2)(A)  and 
1902(w)(2)  of  the  Act  specify  that 
written  information  concerning  an 
individual's  rights  to  accept  or  refuse 
medical  or  surgical  treatment  and  to 
formulate  advance  directives  should  be 
provided  to  an  adult  individual,  in  the 
case  of  a  hospital,  at  the  time  of 
admission  as  an  inpatient.  We  agree 
with  the  commenters  that  there  are 
other  health  care  situations  in  which  it 
might  be  appropriate  for  a  patient  to  be 
advised  about  advance  directives; 
however,  the  statute  is  very  specific 
concerning  the  settings  to  which  these 
requirements  apply.  We  note  that  these 
regulations  do  not  preclude  a  State  from 
requiring  or  a  provider  from  voluntarily 
providing  this  information  in  any  case 
where  it  believed  it  to  be  appropriate. 

Section  1866(0  and  1902(w)  do  not 
require  information  to  be  provided  in 
any  outpatient  settings  except  for  home 
health,  hospice,  and  personal  care 
services.  Thus,  the  statute  does  not 
require  emergency  medical  technicians 
and  paramedics  to  implement  the 
advance  directives  requirements, 
although  there  is  nothing  in  it  that 
would  prevent  the  operators  of  these 
services  from  giving  individuals  this 
information. 

Comment:  One  commenter  suggested 
that,  for  certain  types  of  patients,  a 
hospital  be  permitted  to  modify  its 
procedures  in  order  to  implement  this 
rule  logically.  For  example,  the 
commenter  believes  that  it  is 
inappropriate  to  disseminate  advance 
directive  information  to  hospital 
patients  being  admitted  for  labor/ 
delivery,  or  to  repeatedly  disseminate 
information  to  multiple  admissions 
patients.  If  these  procedures  are  not 
modified,  multiple  admission  patients 
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may  find  themselves  collecting  large 
numbers  of  the  same  brochure  on 
advance  directives.  The  commenter  also 
recommended  that  we  not  require 
hospitals  to  disseminate  advance 
directives  information  to  individuals 
undergoing  same-day  outpatient  surgery 
or  emergency  room  treatment. 

Response:  Sections  1866(f)(2)(A)  and 
1902(w)(2)(A)  pi  the  Act  explicitly 
require  that  hospitals  disseminate 
advance  directive  information  to 
individuals  at  the  lime  of  their 
admission  as  inpatients.  Neither  the 
statute  nor  the  regulations  require  the 
dissemination  of  this  information  to 
outpatients  or  emergency  room  patients 
unless  they  are  admitted  to  the  hospital. 
When  a  patient  is  admitted,  however, 
we  have  no  discretion  to  permit 
exceptions  to  this  requirement.  We  note 
that  hospitals  repeat  many  admission 
procedures  as  part  of  every  separate 
admission,  often  in  accordance  with 
applicable  State  and  Federal  laws.  Even 
in  multiple  admission  cases,  the 
dissemination  of  information  and 
inquiry  about  the  existence  of  an 
advance  directive  should  not  impose  a 
significant  burden  on  hospitals  and 
helps  ensure  that  the  patient  is 
knowledgeable  atxjut  his  or  her  rights, 
along  with  verifying  that  the  hospital 
has  the  most  recent  copy  of  an 
individual's  advance  directive.  Patients 
are  always  free  to  return  the  brochure  or 
refuse  the  information  if  they  have 
already  received  it. 

Comment:  Some  commenters 
suggested  that  the  final  rule  address  the 
tendency  of  individuals,  once  presented 
with  this  written  information,  to  desire 
to  execute  advance  directives  upon 
admission  or  "on  the  spot."  The 
commenters  believe  that  the  time  of 
admission  may  not  always  be  the  best 
time  to  complete  and  execute  advance 
directives  because  of  the  tension, 
anxiety  and  depression  often 
experienced  by  individuals  about  to  be 
admitted.  The  commenters  added  that 
advance  directives  should  be  executed 
only  after  prudent  reflection. 

Response:  The  commenter  has  raised 
several  valuable  points.  A  hospital 
could  address  the  commenter 's  concerns 
by  providing  advance  directives 
information  on  a  preadmission  basis  (for 
elective  admissions)  and  also  through 
its  efforts  to  educate  the  community  as 
to  the  advance  directives  options 
available  under  State  law.  Although 
these  regulations  do  not  prevent  a 
provider  from  assisting  a  patient  in 
completing  an  advance  directive  if  the 
patient  so  desires  and  the  hospital  is 
willing,  the  provider  should  ensure  that 
there  are  no  State  laws  that  may 

preclude  this  activity.  We  would  stress 


that  the  law  and  this  regulation  contain 
a  limited  range  of  requirements  relating 
to  advance  directives.  We  do  not  believe 
it  is  appropriate  to  extend  the 
requirements  of  this  final  rule  beyond 
the  confines  of  law.  Instead,  we  believe 
it  is  appropriate  that  providers  retain 
the  fiexibility  to  continue  to  refine  their 
application  of  the  advance  directive 
provisions  based  on  their  experience. 

Comment:  Two  commenters  strongly 
suggested  that  the  final  rule  expressly 
direct  providers  not  to  disseminate  or 
execute  advance  directive  forms 
routinely  at  the  point  of  admission,  but 
only  upon  request.  Another  commenter 
suggested  that  if  copies  of  advance 
directives  forms  are  given  out.  that  a 
representative  sample  be  given,  or  be 
made  available  upon  request,  so  that  the 
patient  can  be  fully  aware  of  the  various 
kinds  available.  Finally,  a  few 
commenters  argued  that  while  it  may  be 
legally  permissible  for  providers  to 
disseminate  advance  directive  forms, 
actively  assisting  an  individual  in  the 
preparation  of  a  will,  a  durable  power 
of  attorney,  or  other  documents  of  legal 
import  would  constitute  the  practice  of 
law.  Therefore,  the  commenters 
recommended  that  the  final  rule  should 
explicitly  forbid  the  provider  from 
drafting,  interpreting,  advising  and 
assisting  individuals  in  the  execution  of 
such  documents  by  persons  who  are  not 
licensed  to  do  so  under  State  law. 

Response;  This  final  rule  neither 
requires  providers  to  disseminate 
advance  directives  forms  upon 
admission  nor  does  it  prohibit  them 
from  doing  so.  We  know  that  different 
groups  of  hospitals  have  adopted 
different  policies  as  to  the 
appropriateness  of  this  practice,  and  we 
also  believe  that  State  laws  may  bear  on 
this  activity.  Again,  the  statute  and  this 
rule  focus  on  ensuring  that  individuals 
are  informed  of  their  rights  with  regard 
to  the  advance  directives,  not  on 
prescribing  procedures  for  executing 
directives. 

We  decided  not  to  adopt  the 
suggestion  that  we  require  providers  to 
supply  a  representative  sample  of  forms 
since  we  have  no  statutory  authority  to 
do  so.  Also,  this  final  rule  does  not 
address  the  issue  of  whether  assisting  an 
individual  in  preparing  a  living  will,  a 
durable  power  of  attorney  or  other 
documents  of  legal  import  would 
constitute  an  unauthorized  practice  of  . 
law.  Providers  should  look  to  State  laws 
that  may  address  the  legality  of  these 
actions. 

Comment:  Several  commenters 
suggested  that  the  widest  latitude  be 
offered  for  providers  to  disseminate 
information  to  patients  about  their 
advance  directives  rights  under  State 


law  and  the  provider's  policies 
concerning  the  implementation  of  those 
rights.  One  commenter  specifically 
suggested  that  the  timing  for 
dissemination  of  materials  be  adjusted 
by  the  nursing  facility  according  to  its 
admissions  practices.  For  example,  one 
facility's  "admission  process"  may  not 
involve  the  level  of  personnel  who 
would  have  the  education  and  training 
to  provide  advance  directive 
information  in  a  manner  most  helpful  to 
patients.  Yet,  another  facility's 
"admission  process"  may  include  the 
use  of  qualified  staff,  such  as  a  nurse, 
and  may  involve  an  initial  nursing/ 
comprehensive  assessment  that  is 
usually  completed  within  6  hours  of 
admission.  Another  commenter 
suggested  that  these  regulations  be 
applied  in  conjunction  with  other 
nursing  home  requirements,  for 
example,  the  free  choice  provision 
under  the  resident  rights  requirement 
(§  483.10(d))  or  the  scope  of  services 
provisions  under  the  plan  of  care 
requirement  (§  483.20(d)(1)),  which 
would  provide  the  additional  time 
needed  to  disseminate  information 
regarding  advance  directives.  The 
commenters  further  suggested  that  the 
advance  directive  documentation 
should  be  done  as  part  of  the  care  plan 
and  revisited  at  the  quarterly  care 
planning  meetings.  Finally,  the 
commenters  suggested  that,  for  home 
health  agencies  and  personal  care 
providers,  the  required  information 
should  be  disseminated  during  the  first 
visit  but  before  actual  delivery  of  care, 
in  the  same  manner  as  other  patient 
rights  information. 

Response:  We  have  attempted  to 
address  these  concerns  in  this  final  rule 
within  the  confines  of  the  statute. 
Hospitals  and  nursing  facilities  must 
follow  the  explicit  language  of  sections 
1866(f)(2)  and  1902(w)(2)  of  the  Act. 
which  require  that  information 
concerning  advance  directives  be 
provided  "at  the  time  of  admission."  We 
do  not  believe  that  the  statute  affords  us 
the  discretion  to  implement  any  of  the 
commenters'  suggestions  for  revising  the 
meaning  of  "at  the  time  of  admission" 
as  it  applies  to  nursing  homes. 

For  HHAs.  sections  1866(0(2)  and 
1902(w)(2)  of  the  Act  require  that  the 
information  be  provided  "in  advance  of 
the  individual  coming  under  the  care  of 
the  agency,"  without  specifying  a 
particular  time.  We  believe  it  is 
reasonable  to  permit  this  function  to  be 
performed  at  the  time  of  the  first  home 
visit,  as  long  as  the  information  is  given 
before  care  is  provided.  This  visit 
traditionally  encompasses  patient 
assessment  and  the  administrative 
details  necessary  for  the  start  of  home 


care,  and  we  believe  it  would  be 
appropriate  to  comply  with  the  advance 
directive  requirements  at  this  time. 
Therefore,  we  have  amended  regulations 
at  §§484.10(c)(2)(ii)  and  489.102(b)(3)(i) 
to  clarify  that  an  HHA  may  furnish 
advance  directive  information  to  a 
patient  at  the  time  of  the  first  home 
visit,  as  long  as  the  information  is 
furnished  before  care  is  provided. 

A  similar  requirement  has  been 
adopted  with  regard  to  personal  care 
providers.  We  have  amended 
regulations  at  §§489.102(b)(3)(ii)  to 
clarify  that  they  may  furnish  advance 
directive  information  to  a  patient  at  the 
time  of  the  first  home  visit,  as  long  as 
the  information  is  furnished  before  care 
is  provided.  (For  further  discussion  of 
the  timing  issue  as  it  concerns  HMOs 
and  CMPs,  see  Section  II.B  of  this 
preamble  below). 

Comment:  One  commenter  asserted 
that  some  nursing  home  patients  are 
unable  to  receive  this  information 
immediately  upon  admission  and  neted 
that,  in  accordance  with  OBRA  '87, 
nursing  homes  have  an  added 
requirement  to  advise  these  individuals 
in  a  way  that  they  will  understand.  The 
commenter  believes  that  the  best 
method  to  achieve  this  is  through  some 
sort  of  discussion.  Some  patients  have 
experienced  emotional  breakdowns 
upon  being  informed  of  their  rights  with 
regards  to  advance  directives  because 
they  think  they  are  about  to  die.  The 
commenter  suggested  that  for  SNF  and 
NF  residents  who  appear  likely  to  be 
threatened  by  this  conversation  at  the 
time  of  admission,  these  regulations 
permit  the  dissemination  of  information 
and  discussion  to  occur  at  some  time 
between  entry  to  the  facility  and 
completion  of  the  initial  minimum  data 
set  (or  resident  assessment).  Therefore, 
the  commenter  suggested  that  we  define 
"at  the  time  of  admission"  to  mean  that 
the  information  must  be  given  promptly 
upon  (but  no  later  than  14  days  after  the 
date  of  admission),  which  is  in 
accordance  with  the  meaning  of  "upon 
admission"  under  section 
1819(b)(3)(C)(i)  of  the  Act. 

Response:  We  do  not  believe  that  it  is 
appropriate  to  permit  information 
routinely  to  be  delayed  simply  because 
it  is  of  a  sensitive  nature.  However, 
some  residents  may  well  be 
incapacitated  by  virtue  of  a  physical  or 
mental  disorder,  in  which  case  the 
information  could  be  provided  at  a  later 
time,  if  feasible.  We  believe  this  is  a 
medical  decision  to  be  made  by  the 
facility  after  considering  the  patient's 
medical  condition  and  the  likelihood  of 
any  negative  effect  upon  the  patient. 
This  determination  should  be  made  on 
a  case-by-case  basis  by  the  facility  in 


accordance  with  State  law.  This  issue 
also  is  discussed  below  under  the 
heading  "Individuals  Incapacitated  at 
Admission". 

Sections  1819(b)(3)(C)(i)  and 
1919(b)(3)(C)(i)  of  the  Act  specify  that  a 
SNF  and  NF  must  conduct  a 
comprehensive  resident  assessment  for 
each  individual  promptly  upon 
admission,  but  not  later  than  14  days 
ai^er  the  date  of  admission.  In  general, 
nursing  homes  use  registered  nurses  or 
other  trained  personnel  to  conduct 
resident  assessments,  and  depending  on 
the  medical  condition  of  the  resident, 
this  assessment  may  become  a  lengthy 
process.  In  contrast,  sections  1866(fl(l) 
and  1902(w)(l)  of  the  Act  do  not  specify 
any  particular  health  care  discipline  or 
trained  personnel  to  disseminate 
information  on  advance  directives  or  to 
document  in  the  resident's  medical 
record  whether  or  not  the  individual  has 
executed  an  advance  directive. 
Therefore,  we  believe  that  it  is  not 
necessary  or  consistent  with  the 
advance  directives  statute  to  revise  the 
regulations  to  routinely  allow  up  to  14 
days  to  disseminate  this  information  as 
the  commenter  suggests. 

Individuals  Incapacitated  at  Admission 

Great  concern  was  voiced  by 
commenters  concerning  the  provision  of 
advance  directive  information  to 
psychiatric  patients,  and  to  patients 
suffering  from  Alzheimer's  disease  or 
other  diseases  affecting  an  individual's 
decision-making  capacity.  In  particular, 
commenters  suggested  that  the  advance 
directive  information  may  exacerbate 
the  symptoms  of  mental  illness  and 
hamper  psychiatric  treatment, 
especially  for  suicidal  patients.  The 
commenters  offered  the  following 
suggestions  to  address  the  overall  issue 
of  individuals  incapacitated  at  the  time 
of  admission  and  other  related  issues. 

Comment:  One  commenter  suggested 
that  the  regulations  implementing  the 
advance  directive  requirements  include 
a  provision  for  a  "good  faith  exception 
to  the  Act"  for  all  psychiatric  hospital 
admissions  or,  at  a  minimum,  for  those 
persons  involuntarily  admitted  for 
psychiatric  treatment  because  they  have 
been  determined  to  be  dangerously 
mentally  ill. 

Response:  Sections  1866(0(1)  and 
1902(w)(l)  of  the  Act  specify  that  the 
advance  directives  requirements  apply 
to  all  adult  individuals  receiving 
medical  care.  Therefore,  we  believe  that 
a  general  "good  faith"  exception  is 
precluded  by  the  law.  Although  we 
recognize  that  certain  individuals  may 
not  be  able  to  receive  information  about 
advance  directives  due  to  incapacity,  we 
believe  that  such  a  determination  must 


always  be  made  on  a  case-by-case  basis 
by  the  facility  in  accordance  with  State 
law. 

Comment:  Two  commenters  noted 
that  the  interim  final  rule  did  not 
specify  the  personnel  that  would  be 
responsible  for  determining  whether  or 
not  an  individual  was  capable  of 
receiving  information  concerning 
advance  directives.  The  commenters 
believe  that  further  guidance  is  needed 
in  this  area  and  suggested  that  the  final 
rule  require  that  the  professional 
judgment  of  a  qualified  healthcare 
professional  (such  as  a  physician,  nurse 
or  social  worker)  be  used  to  determine 
when  an  individual  can  receive  this 
information. 

Response:  Since  the  statute  is  silent 
on  this  issue,  we  do  not  believe  it  would 
be  appropriate  to  impose  on  providers 
by  regulation  a  requirement  that  only  a 
physician  or  nurse  is  permitted  to  make 
the  professional  judgment  concerning 
an  individual's  capacity  to  receive  this 
information.  Therefore,  we  defer  to  State 
law  addressing  the  subject.  Where  there 
are  no  State  laws  concerning  this 
subject,  then  the  institution  may  make 
the  decision. 

Comment:  Some  commenters 
interpreted  the  discussion  of  the 
incapacitation  issue  in  the  interim  final 
rule  (57  FR  8197)  as  requiring  hospitals 
to  disseminate  information  concerning  a 
patient's  right  to  accept  or  refuse 
medical  or  surgical  treatment  and  to 
formulate  an  advance  directive  to  family 
members  or  surrogates  when  the 
individual  is  incapacitated  upon 
admission.  They  stated  that  such  a 
requirement  would  extend  beyond  the 
scope  of  the  statute  and  suggested  it  be 
deleted.  One  commenter  stated  that,  in 
some  States,  third  parties  (for  example, 
family  and/or  surrogates)  may  execute 
advance  directives  or  otherwise  act 
without  meaningful  restriction  on  behalf 
of  an  incapacitated  patient,  in  the 
absence  of  an  advance  directive 
executed  by  the  patient.  The  commenter 
suggested  that  the  regulations  explicitly 
state  that  the  advance  directive 
requirements  only  apply  to  an 
individual  patient's  rights;  thus  third 
parties  should  have  no  further  role  but 
to  receive  the  information  on  behalf  of 
the  incapacitated  individual. 

Response:  We  did  not  require  that 
family  members  or  surrogates  receive 
advance  directives  information  in  place 
of  incapacitated  patients.  We  merely 
suggested  that  providing  them  with  this 
information,  to  the  extent  the  facility 
provides  such  individuals  with  other 
information  related  to  the  patient's  care, 
would  be  appropriate  and  might  help 
the  provider  discover  the  existence  of  an 
advance  directive.  We  agree  that 
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sections  1866(0  and  1902(w)  of  the  Act 
apply  only  to  individual  patient's  rights 
and  that  these  statutory  provisions  do 
not  create  a  right  for  third  parties  to 
receive  information  on  advance 
directives  or  to  execute  advance 
directives  on  behalf  of  incapacitated 
patients.  However,  we  are  aware  that 
some  States  permit  third  parties  to 
execute  advance  directives  on  behalf  of 
an  incapacitated  patient.  We  believe 
that  defining  rights  of  third  parties  as 
the  commenter  suggested  would  conflict 
with  Congressional  intent  that  issues 
not  addressed  through  explicit 
provisions  of  the  statute  be  decided 
under  State  law. 

Comment:  One  commenter  stated  that 
there  has  been  some  confusion  among 
facilities  concerning  the  implementation 
of  advance  directive  requirements  for 
incapacitated  patients.  As  a  result,  some 
facilities  are  requiring  the  appointment 
of  a  guardian  over  their  residents  for 
purposes  of  meeting  these  requirements. 
The  commenter  suggests  we  address  this 
issue. 

Response:  The  determination  of 
whether  or  not  an  individual  is 
incapacitated  and  unable  to  receive 
advance  directives  information  and  the 
role  of  surrogate  third  parties  are  issues 
that  involve  both  the  individual's 
medical  condition  and  State  law 
regarding  decision-making  authority  in 
such  cases.  We  defer  to  State  law  on 
these  issues.  The  appointment  of  a 
guardian  is  not  required  by  the  statute 
but  is  left  to  the  discretion  of  the  facility 
in  accordance  with  applicable  State  law. 

Comment:  One  commenter  suggested 
that  the  regulations  clarify  that  no 
assumptions  be  made  by  third  parties 
regarding  an  incapacitated  resident's 
right  to  accept  or  refuse  medical  or 
surgical  treatment  in  the  event  the 
resident  has  not  executed  an  advance 
directive. 

Response:  The  statute  does  not  grant 
authority  for  actions  on  the  part  of  the 
family  or  surrogate  for  the  incapacitated 
individual.  Therefore,  providers  should 
look  to  State  laws  that  address 
responsibility  for  treatment  decisions  in 
those  instances  where  an  individual  is 
incapacitated. 

Comment:  One  commenter  suggested 
that,  in  order  to  facilitate  the 
development  of  policies  concerning 
incapacitated  individuals,  we  allow 
national  organizations  such  as  the 
American  Psychiatric  Association,  the 
National  Association  of  Private 
Psychiatric  Hospitals  and  the  American 
Hospital  Association  to  develop 
guidelines  or  recommendat'ons  on  how 
to  address  incapacitated  patients  in 
providers'  written  policies  concerning 
advance  directives. 


Response:  Providers  and 
organizations  should  have  already 
completed  their  policies  and  procedures 
on  these  advance  directive 
requirements.  However,  particularly  in 
light  of  the  changes  in  the  regulations 
included  in  this  final  rule  concerning 
providing  advance  directives 
information  to  surrogate  decision- 
makers, we  encourage  national 
organizations  to  work  with  providers  to 
help  them  refine  their  policies 
concerning  this  portion  of  the  advance 
directive  requirements. 

Comment:  We  received  several 
comments  on  the  statement  in  the 
preamble  of  the  interim  final  rule  that 
indicated  that  providers  are  obligated  to 
track  patients  who  are  unconscious  on 
admission  in  order  to  determine  when 
they  are  able  to  receive  information 
concerning  advance  directives  (57  PR 
8197).  Some  commenters  stated  that  this 
requirement  was  unnecessary  in  cases 
in  which  hospitals  provided  the 
information  upon  admission  to  family 
members,  or  surrogates,  since  it  is  likely 
that  the  family  would  pass  the 
information  on  to  the  patient  when  he 
or  she  regained  consciousness.  Other 
commenters  supported  the  requirement 
and  suggested  that  we  require  periodic 
reassessments  of  comatose  patients  to 
determine  when  they  are  able  to  receive 
the  information.  One  commenter 
asserted  that  some  patients  may  never 
regain  decision-making  capacity  while 
hospitalized  and  are  often  discharged 
without  ever  having  been  in  a  condition 
to  receive  the  required  information.  The 
commenter  suggested  we  specifically 
address  whether  a  facility  still  is 
obligated  to  provide  the  information 
under  these  conditions. 

Response:  Sections  1866(f)(1)(A)  and 
1902(w)(l)(A)  of  the  Act  specify  that  it 
is  the  patient's  right  to  formulate  an 
advance  directive  and  the  provider's 
obligation  to  inform  the  patient  of  that 
right.  We  do  not  believe  that  a  provider 
can  meet  this  obligation  by  providing 
information  to  surrogate  decision- 
makers or  family  members.  In  this  final 
rule,  we  have  clarified  this  point  by 
adding  language  at  §§417.436(d)(l)(ii), 
483.10(b)(8),  and  489.102(e)  to  specify 
that  facilities  may  give  advance 
directive  information  to  the  patient's 
family  or  surrogate,  but  this  does  not 
relieve  the  facility  of  its  obligation  to 
provide  this  information  to  the  patient 
once  he  or  she  is  no  longer 
incapacitated  or  unable  to  receive  such 
information.  Therefore,  the  provider 
will  need  to  develop  follow-up 
procedures  to  determine  if  and  when 
the  patient  may  be  given  the 
information  directly. 


We  agree  that  it  would  be  appropriate 
to  conduct  periodic  reassessments  of 
comatose  patients;  howevet,  we  believe 
that  the  timing  of  reassessments  should 
be  determined  by  the  provider  based  on 
the  medical  condition  of  the  individual 
patient.  If  an  individual  remains 
incapacitated  throughout  an  entire 
hospital  stay,  we  recognize  that  there 
may  never  be  an  opportunity  for  the 
advance  directives  information  to  be 
provided.  In  such  cases,  we  would 
expect  the  provider  to  document  in  the 
patient's  medical  record  its  awareness  of 
its  obligation  and  its  continuing 
judgment  that  the  patient's  medical 
condition  does  not  permit  the 
information  to  be  provided. 

Objections  Based  on  Conscience 

Comment:  Several  commenters 
requested  additional  information  on  our 
policy  in  situations  in  which  a  health 
care  provider,  as  a  matter  of  conscience, 
cannot  implement  an  advance  directive. 
Specifically,  the  commenters  requested 
that  we  clarify  the  requirement  under 
§§417.436(d)(l)(i)(B)and 
489.102(a)(l)(ii)  that  the  written  policies 
of  a  provider  or  organization  include  "a 
clear  and  precise  statement  of  limitation 
if  the  provider  cannot  implement  an 
advance  directive  on  the  basis  of 
conscience."  One  commenter  suggested 
that  the  explanation  of  State  law 
concerning  objections  on  the  basis  of 
conscience  mirror  either  the  State  law  or 
the  State-developed  description  of  the 
State  law  concerning  this  topic.  Two 
other  commenters  suggested  that,  where 
State  law  permits  a  conscientious 
objection,  the  regulations  should  require 
that  the  provider's  explanation:  (1) 
Clarify  any  differences  between 
institution-wide  conscience  objections 
and  those  that  may  be  raised  by 
individual  physicians;  (2)  explain  the 
basis  for  the  objection  (that  is,  whether 
it  is  based  on  various  religious,  moral, 
or  professional  grounds);  (3)  identify  the 
State  legal  authority  permitting  such 
objection;  (4)  describe  the  range  of 
medical  conditions  or  procedures 
affected  by  the  conscience  objection;  (5) 
describe  what  steps  will  be  taken  to 
transfer  or  otherwise  accommodate 
individuals  whose  wishes  are  impeded 
by  the  institution's  policy;  and  (6) 
describe  what,  if  any,  burden  will  be 
placed  on  the  patient  or  the  patient's 
surrogate  decision-maker  to  help 
effectuate  the  implementation  of  the 
advance  directive.  Finally,  one 
commenter  asked  whether  Medicare  and 
Medicaid  payments  would  be 
terminated  if  an  entire  institution 
objects  to  implementing  advance 
directives  on  the  basis  of  conscience. 


Response:  Sections  1866(f)(1)(A)  and 
1902(w)(l)(A)  of  the  Act  require  that 
providers  and  organizations  furnish 
individuals  receiving  medical  care  with 
written  information  concerning  an 
individual's  rights  under  State  law  and 
the  provider's  policies  concerning  the 
implementation  of  these  rights.  Also, 
section  4206(c)  of  OBRA  '90  and  section 
1902(w)(3)  of  the  Act  provide  that  the 
statutory  advance  directive 
requirements  do  not  prohibit  the 
application  of  a  State  law  that  allows  for 
an  objection  on  the  basis  of  conscience 
for  any  provider  (or  its  agent)  that,  as  a 
matter  of  conscience,  cannot  implement 
an  advance  directive.  As  the  commenter 
noted,  implementing  regulations  at 
§417.436(d)(l)(i)(B)and 
489.102(a)(l)(iii)  require  that  this 
information  include  a  statement  of 
limitation  if  a  provider  cannot 
implement  an  advance  directive  on  the 
basis  of  conscience.  We  agree  that  the 
written  information  may  mirror  State- 
developed  descriptions  of  State  law 
concerning  advance  directives. 
However,  we  do  not  believe  that 
requiring  a  provider  to  supply  copies  of 
applicable  State  law  is  necessary, 
because  the  statute  requires  the 
dissemination  of  descriptions  of  State 
laws.  We  believe  that  Congress  imposed 
this  requirement  because  many  State 
statutes  may  be  written  in  technical 
terms  that  may  be  misunderstood.  We 
have  reviewed  the  six  suggested 
requirements  for  statements  of 
limitation.  We  believe  that  the 
commenters  have  highUghted  some 
important  minimum  points  of 
information  that  should  be  given  to  all 
affected  individuals,  but  we  also  believe 
some  of  the  suggestions  go  beyond  the 
intent  of  this  law.  As  a  result,  we  have 
decided  to  implement  the  first,  third 
and  fourth  of  the  commenters*  suggested 
requirements. 

We  have  several  reasons  for  not 
adopting  the  second,  fifth  and  sixth 
suggested  requirements.  We  have  not 
adopted  the  second  suggestion  because 
the  basis  for  the  objection  is  not 
necessarily  material  as  long  as  the 
objection  raised  is  permitted  by  State 
law.  A  provider  may  wish  to  explain  an 
institutional  policy;  however,  an 
individual  physician  or  practitioner 
may  not  wish  to  do  so,  and  neither  of 
them  is  required  by  this  law  to  do  so. 
We  have  not  adopted  the  commenter's 
fifth  suggestion  concerning  transfers  for 
a  similar  reason.  The  law  does  not 
require  this  level  of  information.  We 
note  that  if  an  individual  is  given 
information  regarding  the  provider's 
conscientious  objection,  and  he  or  she 
does  not  request  a  transfer,  the  provider 


is  not  obligated  to  implement  any 
elements  of  an  individual's  advance 
directive  that  conflict  with  the 
provider's  conscientious  objection. 
However,  it  is  reasonable  to  expect  that 
assistance  would  be  provided  for  a 
transfer  at  the  patient's  request.  We  did 
not  accept  the  commenter's  last 
recommendation  because  we  do  not 
believe  it  would  be  reasonable  to  require 
that  a  provider  speculate  on  what,  if 
any,  burden  would  be  placed  on 
patients  or  surrogate  decision-makers  to 
help  effectuate  the  implementation  of  an 
advance  directive.  Therefore,  we  are 
revising  the  regulations  at 
§§417.436(d)(l)(i)lB)and 
489.1Q2(A)(l)(ii)  to  include  only  the 
first,  third,  and  fourth  points. 

Finally,  when  a  entire  facility  opts  to 
object  on  the  basis  of  conscience, 
assuming  the  objection  is  permitted 
under  State  law  and  the  facility 
complies  with  all  other  provisions  of  the 
statute  and  regulations,  neither 
Medicare  nor  Medicaid  reimbursement 
will  be  interrupted. 

Comment:  One  commenter  requested 
that  we  clarify  that  a  provider  is  not 
required  to  implement  an  advance 
directive  to  which  the  provider  objects 
on  the  basis  of  conscience  when  the 
State  law  is  silent  or  does  not 
specifically  prohibit  such  objection. 

Response:  The  advance  directives 
legislation  does  not  give  us  authority  to 
make  such  a  clarification.  We  believe 
that,  unless  State  law  allows  a  provider 
to  object  to  implementing  an  advance 
directive  as  a  matter  of  conscience,  the 
provider  is  required  to  honor  the 
advance  directive  as  vn-itten.  As 
discussed  in  the  preceding  response,  we 
have  revised  §§417.436(d)(l)(i)(B)(3) 
and  489.102(a)(l)(ii)(C)  to  specify  that  a 
provider's  statement  of  limitation  must 
identify  the  "State  legal  authority" 
permitting  an  objection  on  the  basis  of 
conscience. 

We  note  that  State  statutory  law  may 
be  silent  on  a  particular  issue,  such  as 
whether  a  provider  may  decline  to 
follow  a  directive  to  which  it  objects  on 
the  basis  of  conscience.  As  we  suggested 
in  the  interim  final  rule,  in  the  absence 
of  statutory  law,  providers  should  look 
to  common  law  or  case  law  for  guidance 
(57  FR  8197). 

Comment:  One  commenter  asserted 
that  religiously-sponsored  facilities  have 
the  right  to  exercise  an  objection  on  the 
basis  of  conscience  to  the  requirement 
that  facilities  conduct  community 
education.  Otherwise,  enforcement  of 
the  community  education  requirement 
would  violate  provider's  First 
Amendment  rights  to  adhere  to  their 
religious  beliefs. 


Response:  Section  1902(w)(3)  of  the 
Act  and  section  4206(c)  of  OBRA  '90 
specifically  refer  to  the  application  of 
State  laws  regarding  conscientious 
objections.  These  statutory  provisions 
permit  exceptions  to  implementing 
advance  directives  based  on  a 
conscientious  objection  as  prescribed 
under  applicable  State  law.  No 
provision  is  made  for  an  exception  to 
sections  1866(f)(1)(E)  and  1902(w)(l)(E) 
of  the  Act  concerning  community 
education  efforts.  Thus,  the  provider 
must  meet  the  requirements  relating  to 
community  education;  that  is,  the 
provider  must  furnish  information  to 
the  community  concerning  State  law 
regarding  the  right  to  accept  or  refuse 
medical  or  surgical  treatment  and  to 
formulate  an  advance  directive,  even  if 
the  provider  simultaneously  informs  the 
community  that  it  is  exercising  a 
conscience  objection  that  would  permit 
it  to  refuse  to  honor  an  advance 
directive. 

Comment:  One  commenter  believes 
that  it  would  be  difficuh  if  not 
impossible  for  many  providers, 
especially  Roman  Catholic  facilities,  to 
provide  a  precise  statement  of  limitation 
if  a  provider  cannot  implement  an 
advance  directive  on  the  basis  of 
conscience.  According  to  the 
commenter,  there  are  various  ethical, 
religious  and  moral  restrictions  on 
whether  or  not  a  particular  advance 
directive  can  be  implemented  at  a 
Catholic  facility.  Another  commenter 
believes  that  providers  may  not  always 
be  able  to  write  clear  and  precise 
statements  of  limitation  when  objecting 
on  the  basis  of  conscience  and  requested 
that  the  regulations  permit  alterations  to 
the  written  policy  based  upon  case-by- 
case  determinations  of  issues  not 
previously  considered  by  the  facility. 

Response:  As  discussed  above,  we 
have  revised  the  regulations  at 
§§417.436(d)(i)(B)  and  489.102(a)(l)(ii) 
to  provide  further  clarification  on  the 
content  of  the  statement  of  limitation. 
Regardless  of  their  religious  affiliation, 
facilities  may  comply  with  the  law  by 
providing  patients  with  written 
materials  containing  the  minimum 
points  of  information  required  by  these 
regulations.  These  revisions  describe  the 
minimum  amount  of  information  that 
should  be  included  in  the  statement  of 
limitation.  For  the  most  part,  we  believe 
that  the  statement  of  limitation  can  be 
written  to  accommodate  or  reflect  the 
case-by-case  approach.  Although  we 
cannot  readily  envision  a  situation  in 
which  the  required  information,  if 
properly  provided,  would  not 
adequately  inform  the  patient,  we  agree 
that  such  a  situation  would  permit  an 
individualized  notice. 
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Where  an  individualized  notice  is 
needed,  facilities  may  comply  with  the 
law  by  providing  patients  with  wrritten 
materials  indicating  the  basis  upon 
which  decisions  will  be  made,  that  each 
decision  would  be  unique,  and  how  the 
patient  may  predict  the  decision  in  his 
or  her  own  case.  It  is  not  necessary  that 
the  written  material  distributed  to 
patients  contain  enough  information  to 
permit  the  patients  to  make  a  definitive 
determination  about  what  action  the 
provider  will  take  in  every  situation.  It 
is  only  necessary  for  the  provider  to 
state  its  policy  with  respect  to 
complying  with  the  provisions  of  State 
law  regarding  an  adult  individual's  right 
to  accept  or  refuse  medical  or  surgical 
treatment  or  formulate  an  advance 
directive,  even  if  that  policy  is  to  make 
individual  decisions  based  on  religious 
rules. 

Comment:  Two  commenters  requested 
more  guidance  on  how  providers  are  to 
deal  with  individual  health  care 
professionals  who  object  to  executing  an 
advance  directive  on  the  basis  of 
conscience.  One  commenter  stated  that 
although  the  interim  final  rule  did  not 
require  that  lists  of  members  of  a 
hospital  medical  staff  be  provided  to 
individuals,  the  regulation  text  should 
clarify  that  hospitals  are  not  expected  to 
provide  information  about  the  moral 
reservations  of  individual  members  of 
the  medical  staff.  Any  document 
describing  each  physician's  position  on 
advance  directives  would  be  potentially 
lengthy,  constantly  in  need  of  updating, 
and  of  little  use  to  patients,  who 
typically  choose  their  physicians  before 
entering  the  hospital. 

Response:  We  oelieve  a  provider  may 
well  have  a  policy  under  which  an 
individual  physician  or  its  medical  staff 
may  determine  (consistent  with  State 
law)  whether  to  honor  advance 
directives.  If  this  is  the  case,  the 
provider  would  need  to  inform  the 
patient  of  this  policy,  so  that  the  patient 
could  consult  with  his  or  her  physician 
on  the  subject,  as  necessary.  It  would  be 
up  to  the  patient,  having  been  informed 
of  the  provider's  policy,  to  consult  with 
the  physician. 

Although  a  hospital  with  a 
complicated  policy  may  need  detailed 
documents  to  describe  it.  we  do  not 
believe  that  this  would  always  be  the 
case.  In  addition,  as  the  commenter 
noted,  many  individuals  choose  their 
physicians  long  before  admission  and 
may  already  have  discussed  these  issues 
with  them.  However,  although  we  agree 
with  the  commenter  that  a  document 
describing  the  positions  of  individual 
physicians  concerning  advance 
directives  would  be  quite  lengthy  and  of 
little  use  to  patients,  we  do  not  believe 


it  is  necessary  or  appropriate  to  state  in 
regulations  that  hospitals  are  not 
expected  to  provide  information  about 
the  moral  reservations  of  medical  staff. 

Comment:  One  commenter  noted  that 
the  requirements  at  §§  41 7.436(d)(2)  and 
489.102(a)(l)(ii)  specify  that  a  provider 
is  not  required  to  provide  care  that 
would  conflict  with  an  advance 
directive  and  is  not  required  to 
implement  an  advance  directive  if,  as  a 
matter  of  conscience,  the  provider 
cannot  implement  an  advance  directive 
and  State  law  allows  any  health  care 
provider  or  any  agent  of  such  provider 
to  conscientiously  object.  The 
commenter  believes  that  these 
requirements  would  permit  the  transfer 
of  a  patient  when  a  provider  cannot 
honor  his  or  her  advance  directive  and 
thus  are  in  conflict  with  the  "anti- 
dumping" rules,  which  prohibit  the 
transfer  of  emergency  patients  except 
under  limited  conditions.  The 
commenter  suggested  that  the  advance 
directive  provisions  be  amended  to 
prohibit  patient  transfers,  except  under 
the  permissible  circumstances  in  the 
anti-dumping  rules  concerning 
stabilizing  the  patient. 

Response:  We  disagree  with  the 
commenter's  assertion  that  the 
provisions  of  this  regulation  permitting 
a  patient  transfer  would  violate  the 
"anti-dumping"  statute.  The  anti- 
dumping statute  (section  1867  of  the 
Act)  provides  for  patient-initiated 
transfers  so  long  as  they  are  properly 
documented  and  done  in  accordance 
with  applicable  Federal  and  State  law. 
Therefore,  we  do  not  believe  that  a 
transfer  that  is  requested  by  a  patient 
after  being  informed  by  a  provider  that 
it  cannot  honor  an  advance  directive  on 
a  basis  of  conscience  (to  a  provider  who 
will  honor  the  advance  directive)  would 
violate  the  "anti-dumping"  statute. 

Comment:  One  commenter  believes 
that  physicians  are  not  normally 
considered  agents  of  health  care 
providers,  and  thus  providers  are  not 
responsible  for  the  actions  of  their 
individual  physicians.  The  commenter 
suggested  that  the  final  rule  clearly 
acknowledge  the  need  for  a 
collaborative  judgment  between 
providers,  their  agents,  and  physicians 
as  to  when  a  provider  or  its  agent 
chooses  to  exercise  an  objection  on  the 
basis  of  conscience. 

Response:  As  noted  above,  section 
4206(c)  of  OBRA  "90  and  section 
1902(w)(3)  of  the  Act  do  not  prohibit  the 
application  of  State  laws  that  allow  for 
an  objection  on  the  basis  of  conscience 
for  any  provider  or  any  agent  of  a 
provider  that,  as  a  matter  of  conscience, 
cannot  implement  an  advance  directive. 
The  meaning  of  the  term  "agent"  varies 


h«m  State  to  State,  and  Congress  did 
not  define  this  term  in  the  advance 
directives  provisions.  Therefore,  for 
purposes  of  this  final  rule,  the  term 
"agent"  is  defined  by  applicable  State 
law. 

Regardless  of  whether  or  not  State  law 
defines  a  physician  as  an  agent  of  the 
provider,  sections  1866(0(1)  and 
1902(w)(l)  of  the  Act  clearly  establish 
that  it  is  the  health  care  provider's 
responsibility  to  have  a  policy  on 
advance  directives  and  to  assure  that  it 
is  followed.  Implementing  regulations  at 
§§  417.436(d)  and  489.102(a)(l)(ii) 
require  that  a  provider's  policies 
include  a  statement  of  limitation  if  the 
provider  cannot  implement  an  advance 
directive  as  a  matter  of  conscience.  To 
the  extent  that  close  collaboration 
between  provider  medical  staff  and 
other  staff  is  necessary  to  implement  the 
provider's  advance  directive  policies,  it 
is  the  responsibility  of  the  provider  to 
assure  that  it  occurs.  Ordinarily 
providers  assure  compliance  through 
such  mechanisms  as  medical  staff  by- 
laws, which  physicians  agree  to  observe 
in  return  for  staff  privileges. 

Comment:  One  commenter  stated  that 
before  a  patient's  admission,  providers 
should  be  required  to  publicize  their 
position  on  any  advance  directive  they 
cannot  fulfill.  As  part  of  this  process, 
the  commenter  suggested  we  require 
providers  and  organizations  to  place 
this  information  in  preadmission 
packages  to  be  received  by  the 
individuals  within  10  days  before 
elective  admission. 

Response:  As  we  have  noted 
elsewhere,  we  do  not  believe  that  the 
provisions  of  this  regulation  should 
limit  individual  provider  choices  on 
such  issues  as  when  to  send  out  pre- 
admission information  packages. 
Sections  1866(f)(1)(A)  and 
1902(w)(l)(A)  of  the  Act  require  that 
providers  provide  written  information 
to  each  individual  concerning  an 
individual's  rights  under  State  law  to 
accept  or  refuse  medical  treatment,  the 
right  to  formulate  an  advance  directive, 
and  the  written  policies  of  the  provider 
respecting  the  implementation  of  these 
rights.  Sections  1866(f)(2)and 
1902(w)(2)  specify  when  this 
information  must  be  furnished.  These 
requirements  are  also  set  forth  in 
regulations.  Also,  as  discussed  in  detail 
above,  we  require  that  if  a  provider 
cannot  implement  an  advance  directive 
due  to  a  conscientious  objection,  its 
written  policies  must  include  a  clear 
and  precise  statement  of  limitation,  as 
described  under  §§417.436(d)(l)(i)(B) 
and  489.102(a)(l)(ii). 

We  believe  that  these  requirements 
are  sufficient  to  ensure  that  there  is  a 
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timely  exchange  of  information  between 
providers  and  patients  with  respect  to 
advance  directives,  without 
unnecessarily  limiting  provider 
fiexibility.  Thus,  although  we  encourage 
providers  to  include  any  statement  of 
limitation  in  pre-admission  materials, 
we  do  not  believe  it  would  be 
appropriate  to  impose  requirements 
concerning  pre-admission  materials. 

Descriptions  of  State  Law 

Comment:  One  commenter  suggested 
that  we  prescribe  in  regulations  the 
process  that  States  must  follow  when 
developing  the  written  descriptions  of 
State  law  concerning  advance 
directives.  At  a  minimum,  the 
commenter  believes  that  the  process 
should  include  participation  by 
providers,  consumers,  community 
advocacy  groups,  bar  association  groups 
and  others.  The  commenter  believes  that 
the  written  description  of  the  State's 
advance  directive  requirements  should 
be  reviewed  in  draft  form  to  ensure  that 
it  can  be  understood  by  non-experts  of 
average  reading  ability.  Also,  the 
description  should  be  certified  as  to  its 
accuracy  by  the  State's  Attorney  General 
or  other  legal  advisor  with  the  necessary 
expertise  in  this  area  (for  example,  a 
commission,  committee,  court,  judicial 
panel,  etc.).  Other  commenters 
recommended  that  information 
distributed  to  patients  should  be  subject 
to  review  by  the  State  agency  upon  the 
receipt  of  any  complaint  that  the 
information  does  not  comply  with  the 
standard  of  strict  objectivity  in 
describing  State  law. 

Response:  The  requirement  that  each 
State  develop  a  written  description  of  its 
law  concerning  advance  directives  has 
been  in  effect  since  December  1. 1991, 
and  States  have  followed  varying 
practices  in  meeting  the  requirements  of 
the  law.  At  least  a  few  States  have 
consulted  widely  while  other  States 
have  issued  requirements  prepared  by 
the  State's  Attorney  General.  This  is  in 
keeping  with  alternatives  offered  by  the 
statute,  and  we  do  not  believe  it  would 
be  appropriate  to  limit  State  flexibility 
on  this  matter  in  this  final  rule.  We  note 
that  State  survey  agencies  would  have 
the  opportunity  to  review  the  contents 
of  provider  advance  directive  packages, 
which  could  include  ensuring  that 
descriptions  of  State  law  are  accurate. 

Comment:  One  commenter  suggested 
that  we  request  that  the  Attorney 
General  in  each  State  publish  a  written 
description  of  the  State  law  concerning 
advance  directives  and  update  it 
regularly. 

Response:  Section  1902(a)(58)  of  the 
Act  requires  that  each  State,  "acting 
through  a  State  agency,  association,  or 


other  private  nonprofit  entity,  develop  a 
written  description  of  the  law  of  the 
State  (whether  statutory  or  as 
recognized  by  the  courts  of  the  State) 
concerning  advance  directives  that 
would  be  distributed  by  providers  or 
organizations  under  .  .  .  (the  Medicaid 
requirements]."  While  we  fre  not 
making  this  a  requirement,  a  State  may 
use  its  Attorney  General  to  prepare  the 
description  of  State  law.  In  addition,  we 
note  that  under  the  Medicaid  program, 
we  are  requiring  that  States  revise  their 
descriptions  of  State  law  and  furnish 
copies  of  revised  descriptions  to 
providers  and  managed  care  plans 
within  60  days  from  the  effective  date 
of  a  change  in  State  law  (see  revised 
§  431.20(b)).  Under  both  Medicare  and 
Medicaid,  managed  care  plans  and  all 
providers  must  provide  updated  written 
information  to  adult  individuals  within 
90  days  of  the  effective  date  of  any  new 
State  law. 

Comment:  Two  commenters  suggested 
that  we  require  Medicare  providers  to 
use  the  State-developed  description  of 
State  law  in  their  informational 
materials.  The  commenters  believe  that 
Congress  intended  to  mandate  the  use  of 
the  State-developed  description  similar 
to  the  requirement  for  Medicaid 
providers  and  that  the  lack  of  such  a 
requirement  in  section  1866(f)  of  the  Act 
was  a  Congressional  oversight.  The 
commenters  suggested  we  amend 
§  431.20(b)  to  implement  this 
requirement. 

Response:  As  the  commenters  point 
out,  section  1902(a)(58)  of  the  Act 
specifically  mandates  the  use  of  the 
State-developed  description  for 
Medicaid  providers,  but  there  is  no 
statutory  provision  regarding  the  use  of 
the  State-developed  description  for 
Medicare  providers.  Also,  we  have 
found  no  evidence  in  the  legislative 
history  that  the  Congress  intended  to 
implement  this  requirement  for  the 
Medicare  program.  Therefore,  we  have 
not  mandated  the  use  of  the  State- 
developed  description  for  Medicare 
providers. 

Comment:  Four  commenters 
disagreed  with  our  suggestion  in  the 
interim  final  rule  that  States  may 
prescribe  the  content  of  the  information 
disseminated  by  Medicaid  providers, 
including  requiring  "that  Medicaid 
providers  use  the  State-developed 
descriptions  of  State  law  only"  (57  FR 
8197).  These  commenters  urged  that  we 
withdraw  this  suggestion  in  the  final 
rule.  Another  commenter  asserted  that 
providers  may  misconstrue  our 
suggestion  to  mean  that  they  should  use 
the  State's  description  only,  when 
providers  should  be  allowed  to 
supplement  these  descriptions  with 


their  own  materials  as  needed.  This 
commenter  suggested  that  we  avoid  the 
use  of  the  word  "only"  in  this  context. 
Alternatively,  Statescould  allow 
providers  to  incorporate  the  general 
information  contained  in  the  State- 
developed  descriptions  of  State  law  into 
their  own  packages  of  materials  that 
include  their  written  policies  regarding 
the  implementation  of  an  individual's 
rights  under  the  advance  directive 
provision. 

Response:  States  have  the  authority  to 
administer  the  Medicaid  program  under 
broad  Federal  guidelines  coupled  with 
each  State's  own  statutory  and 
regulatory  requirements.  The  advance 
directive  provisions  of  the  statute,  as 
well  as  the  implementing  regulations, 
have  been  designed  to  ensure  that  States 
maintain  maximum  autonomy  and 
fiexibility  in  this  area.  The  discussion  in 
the  preamble  to  the  interim  final  rule 
merely  reflected  possible  approaches 
that  States  could  take  in  providing  the 
required  information,  and  we  continue 
to  believe  that  the  approaches  are 
consistent  with  the  statutory 
requirements.  Therefore,  each  State's 
law  determines  if  providers  are 
restricted  to  using  only  the  State- 
developed  descriptions  of  State  law 
regarding  advanced  directives  or  if 
providers  are  permitted  to  supplement 
these  descriptions  with  their  written 
policies  concerning  advanced 
directives. 

Comment:  Several  commenters 
suggested  that,  to  the  extent  that 
providers  are  allowed  to  develop  their 
own  descriptions  of  State  law,  the  final 
rule  should  require  States  to  have  a 
process  in  place  to  evaluate  and  pre- 
approve  the  provider's  particular 
version  of  the  description  of  the  State's 
law.  The  commenter  believes  that 
without  such  a  requirement,  the  various 
descriptions  being  used  by  different 
providers  may  be  inaccurate  or 
inconsistent.  To  ensure  uniformity,  the 
commenter  suggested  that  HCFA 
actively  encourage  States  to  use  a  single, 
uniform  State  description. 

Response:  We  believe  it  to  be  beyond 
the  intent  of  the  statute  to  require  that 
States  evaluate  and  pre-approve  the 
provider's  versions  of  any  description  of 
State  law.  The  States  themselves  are 
best  equipped  to  determine  whether  or 
not  they  should  evaluate  and  pre- 
approve  a  provider's  description  of  State 
law,  and  we  have  preserved  the 
flexibility  for  them  to  do  so  in  this  final 
regulation.  However,  it  is  important  to 
note  that  section  1902(a)(58)  of  the  Act 
requires  that  the  State,  acting  through  a 
State  agency,  association,  or  other 
private  non-profit  entity,  develop  a 
written  description  of  the  State  law 
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concerning  advance  directives  to  be 
distributed  to  Medicaid  providers  and 
HMOs.  HCFA  believes  that  the 
availability  of  this  document  and  the 
coordination  among  all  providers  will 
ensure  that  the  descriptions  are  accurate 
and  consistent. 

Comment:  Many  commenters 
responded  to  our  request  for 
recommendations  on  what  would  be  a 
reasonable  time  period  for  States  and 
providers  to  incorporate  descriptions  of 
changes  in  State  law  into  provider 
information  packages  and  for  providers 
to  distribute  this  information.  The 
recommended  time  periods  varied 
widely,  ranging  from  as  soon  as 
practicable,  to  60  days,  not  less  than  90 
days,  not  more  than  4  to  6  months, 
annually  (requested  by  HMOs,  in 
particular,  to  coincide  with  the  annual 
schedule  for  reprinting  and  distribution 
of  enrollment  materials,  also  see  section 
n.B.  below),  and  no  later  than  by  the 
time  of  the  effective  date  of  individual 
State  law.  In  addition,  a  number  of 
commenters  suggested  a  two-step  time 
frame — a  deadline  on  States  to  revise 
the  State  description  of  the  law  and 
issue  copies  to  providers  and 
organizations  and  a  second  deadline  on 
providers  to  revise  and  disseminate 
their  materials  to  adult  individuals 
coming  under  their  care.  Two 
commenters  suggested  that  we  prescribe 
the  timing  requirements  in  the 
regulations. 

In  addition,  one  commenter  expressed 
concern  that  providers  may  think  they 
have  some  obligation  for  monitoring  and 
interpreting  changes  in  State  law.  This 
commenter  believes  that  it  is 
inappropriate  to  depend  on  providers  to 
monitor  or  interpret  changes  in  State 
law  and  that  Congress  would  not  require 
States  to  develop  descriptions  of  their 
laws  without  the  implicit  intent  that 
States  would  also  be  responsible  for 
updating  the  descriptions.  Unless  States 
are  required  to  update  their  own 
description,  the  commenter  believes 
that  consistency  will  be  lost  over  time. 
The  commenter  suggested  that  HCFA 
clarify  that  it  is  the  responsibility  of 
States,  not  the  providers,  to  update 
these  descriptions. 

Response:  In  general,  we  believe  that 
States,  as  well  as  providers  and 
managed  care  plans,  will  wish  to  revise 
advance  directive  information  packages 
promptly  in  order  to  ensure  that  they 
disseminate  the  most  accurate 
information  possible  concerning  State 
law  changes  relating  to  advance 
directive  issues.  Realistically,  however, 
we  know  that  it  will  take  some  time  to 
receive  the  information,  revise  their 
summary  descriptions  of  State  law,  and 
print  and  disseminate  these  updated 


summaries.  Based  on  our  review  of  all 
recommendations,  we  are  imposing  two 
new  independent  requirements  for 
States  and  providers  for  updating 
descriptions  of  State  law.  First,  under 
the  Medicaid  program,  we  are  requiring 
that  States  revise  their  descriptions  of 
State  law  ancffumish  copies  of  revised 
descriptions  to  providers  and  managed 
care  plans  within  60  days  from  the 
effective  date  of  a  change  in  State  law. 
Second,  under  both  Medicare  and 
Medicaid,  managed  care  plans  and  all 
providers  must  provide  updated  written 
information  to  adult  individuals  within 
90  days  of  the  effective  date  of  any  new 
State  law.  Thus,  in  situations  where 
States  have  an  obligation  under  the 
Medicaid  program  to  develop 
descriptions- of  State  law.  we  are 
allowing  providers  an  additional  30 
days  in  order  to  permit  them  sufficient 
time  to  adopt  language  from  State  law 
or  State-developed  descriptions  where 
necessary. 

We  are  revising  §§  431.20(b)  and 
489.102(a)(l)(i)  to  reflect  these  two 
requirements.  (See  the  discussion  in 
section  11. B  below  regarding  timeframes 
for  managed  care  plans.)  States  or 
providers  that  disseminate  outdated 
materials  during  the  grace  periods 
established  by  this  regulation  would  not 
be  violating  the  Federal  requirements 
regarding  the  dissemination  of  written 
information  about  an  individual's  rights 
under  State  law  only.  However,  this 
grace  period  will  not  protect  a  provider 
from  an  action  in  State  or  Federal  court 
resulting  from  any  harm  caused  by  the 
dissemination  of  outdated  material.  In 
addition.  States  are  free  to  impose  more 
restrictive  requirements  on  the 
dissemination  of  updated  materials. 

Also.  §  430.12(c)(l)(ii)  requires  that  a 
State  amend  its  State  plan  to  reflect 
material  changes  in  State  law.  Since  the 
State  is  required  to  include  a  written 
description  of  its  law  concerning 
advance  directives  in  its  State  plan,  any 
changes  in  State  law  concerning 
advance  directives  must  not  only  be 
furnished  to  providers  participating  in 
the  Medicaid  program,  but  must  also  be 
included  in  the  State  plan.  To  be 
consistent,  we  are  revising 
§  430.12(c)(l)(ii)  to  require  the 
amendment  to  be  submitted  as  soon  as 
possible,  but  no  later  than  60  days  from 
the  effective  date  of  the  law. 

Comment:  Another  commenter 
suggested  that  the  Secretary  be  given  60 
days  to  notify  State  Medicaid  agencies, 
licensure  agencies  and  providers  of 
changes  in  Federal  law,  and  that  these 
groups  then  have  60  days  from  the  date 
of  Federal  notification  to  implement 
corresponding  changes  in  their 
respective  responsibilities. 


Response:  Changes  in  Federal  law 
take  effect  in  accordance  with  the 
effective  dates  established  by  the 
Congress  in  the  statute  in  which  they 
are  enacted.  The  Secretary  generally  is 
not  responsible  for  notifying  States  or 
providers  of  statutory  changes;  nor  are 
the  effective  dates  of  statutory  changes 
generally  subject  to  the  Secretary's 
discretion. 

Comment:  One  commenter  suggested 
that  the  determination  of  when  State 
case  law  has  changed  for  purposes  of 
mandatory  alteration  of  policies  and 
procedures  be  uniformly  fixed  at  the 
highest  appellate  court  of  a  State",  so  that 
informational  materials  may  be 
amended  at  a  consistent  time 
throughout  affected  States.  However,  the 
'  commenter  also  believes  that  some 
provision  should  be  made  for 
discretionary  changes  in  the  statement 
of  State  law  disseminated  by  the  State, 
based  upon  an  analysis  of  intermediate 
appellate  or  trial  court  decisions. 

Response:  We  have  already  outlined 
the  timeframes  for  providers  to 
incorporate  descriptions  of  State  law 
into  their  policies  and  procedures.  With 
regards  to  revisions  or  amendments  that 
may  occur  as  a  result  of  appellate  or 
trial  court  decisions,  we  believe  that 
States  are  best  suited  to  respond  timely 
to  such  changes.  Therefore..  States 
should  be  responsible,  on  a  case-by-case 
basis,  for  determining  when  State  law 
has  changed  and  thus,  when  providers 
must  revise  informational  materials. 
Medicare  and  Medicaid  providers  may 
have  wide  discretion  in  designing 
informational  materials  for 
dissemination  to  patients  and  residents, 
or  States  may  institute  more  specific 
requirements  imder  either  or  both 
programs.  We  do  not  choose  to  abridge 
State  Hexibility  on  this  issue. 

Provider  Agreements 

Comment:  One  commenter  expressed 
concern  that  §  431.107(b)(4)  of  the 
interim  final  rule  appears  to  require  that 
the  State  Medicaid  agency  revise 
provider  agreements  to  incorporate  the 
requirement  that  providers  comply  with 
the  advance  directives  requirements. 
The  commenter  believes  that  this 
requirement  can  be  made  binding  upon 
the  State  Medicaid  agencies  and 
providers  without  the  administrative 
burden  associated  with  issuing  new 
provider  agreements. 

Response:  Section  431.107(b)(4) 
requires  that  a  State  plan  must  provide 
for  an  agreement  between  the  Medicaid 
agency  and  each  provider  or 
organization  furnishing  services  under 
the  plan  in  which  the  provider  or 
organization  agrees  to  comply  with  the 
applicable  advance  directive 
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requirements.  The  changes  to 
§  431.107(b)(4)  do  not  require  that  States 
issue  new  provider  agreements.  States 
frequently  use  provider  agreements  that 
are  general  in  nature  but  that  bind  the 
provider  to  adhere  to  the  provider 
requirements  stipulated  in  the  State's 
regulations  or  manuals.  It  is  not  our 
intention  to  change,  by  thiis  regulation, 
the  mechanics  by  which  States  impose 
requirements  upon  their  Medicaid 
providers. 

States  have  flexibility  to  prescribe 
procedures  for  complying  with 
additional  Federal  requirements  relating 
to  its  provider  agreement.  A 
determination  should  be  made  by  each 
State  regarding  whether  revisions  or 
new  provider  agreements  are  necessary, 
or  whether  the  agreement  is  all- 
inclusive,  that  is.  the  provider  agrees  to 
comply  with  all  additional  Federal 
requirements,  and  no  revisions  are 
needed. 

Enforcement  Procedures 

Comment:  Some  commenters 
requested  further  instructions  on  the 
statement  in  the  preamble  of  the  interim 
final  rule  that  hospitals  and  hospices 
must  inform  HCFA  in  writing  of  the 
"date  they  achieve  compliance"  (57  FR 
8195),  while  another  believes  this 
requirement  is  unnecessary.  One 
commenter  suggested  that  §§  417.436(d) 
and  483.10  be  amended  to  include  an 
address  and  telephone  number  at  which 
HCFA  will  receive  non-compliance 
complaints. 

Response:  The  process  for  hospitals 
and  hospices  to  inform  HCFA  of  the  day 
they  achieved  compliance  was  set  forth 
through  instructions  issued  by  HCFA  in 
October.  1992.  The  reporting  process  is 
now  complete.  The  purpose  of  this 
process  was  to  provide  us  writh  evidence 
that  hospitals  and  hospices  were 
maintaining  policies  that  would  provide 
written  information  to  adult  individuals 
of  their  rights  to  accept  or  refuse 
medical  or  surgical  treatment  and  to 
formulate  an  advance  directive.  These 
rights  are  subsequently  referred  to  as  the 
"advance  directive  requirements".  This 
mechanism  was  designed  so  we  would 
not  need  to  conduct  immediate  on-site 
inspections  of  the  nearly  8.000  hospitals 
and  hospices  to  determine  compliance 
with  the  advance  directive 
requirements. 

In  addition,  we  note  that  to  ensure 
that  HHAs.  SNFs  and  NFs  are 
complying  with  the  advance  directives 
requirements,  these  entities  will  be 
assessed  for  compliance  during  the  next 
routine  on-site  survey.  The  advance 
directive  requirements  are  part  of  the 
resident  rights  requirements  at 
§  483.10(b)(8)  for  SNFs  and  NFs  and  the 


patient  rights  condition  of  participation 
at  §  484.10(c){2)(ii)  for  HHAs. 

Concerning  where  an  individual  can 
file  a  complaint  for  non-compliance,  we 
have  decided  to  follow  the  usual 
procedure  and  delegate  the 
responsibility  to  receive  complaints  and 
initiate  investigations  to  the  State 
survey  and  certification  agency  under 
the  authority  of  Regional 
Administrators.  We  have  added  new 
provisions  at  §§  417.436(d)(3)  and 
489.102(a)(4)  to  require  that  providers 
and  HMCte  and  CMPs  must  inform 
individuals  that  complaints  concerning 
non-compliance  with  the  advance 
directive  requirements  may  be  filed 
with  the  State  survey  and  certification 
agency.  This  may  be  accomplished,  for 
example,  by  posting  a  statement  of  an 
individual's  rights  under  the  advance 
directives  requirements  of  the  law  and 
the  name,  address  and  telephone 
number  of  the  State  survey  and 
certification  agency  to  which  the 
individual  should  file  his  or  her 
complaint.  In  addition,  we  are 
amending  §  483.10(b)(7)(iv)  to  require  a 
facility  to  include  in  its  written 
description  of  a  resident's  legal  right  a 
statement  that  the  resident  may  file  a 
complaint  with  the  survey  and 
certification  agency  concerning 
noncompliance  with  the  advance 
directives  requirements.  Section 
484.10(f)  of  the  HHA  paUent  rights 
condition  of  participation  also  has  been 
amended  to  specify  that  the  patient  also 
has  the  right  to  use  the  home  health 
hotline  to  lodge  complaints  concerning 
the  implementation  of  the  advance 
directive  requirements.  In  addition,  the 
Medicare  Hotline  (1-800-638-6833)  is 
another  avenue  to  register  complaints. 

Comment:  One  commenter  asked  how 
soon  after  a  hospital  adds  a  new  unit  or 
service  would  it  have  to  report  to  HCFA 
regarding  achieving  compliance  with 
the  advance  directive  requirements. 

Response:  We  are  not  requiring 
hospitals  to  notify  HCFA  concerning 
compliance  with  the  advance  directive 
requirements  each  time  a  new  unit  or 
service  is  added.  However,  any  new  unit 
or  service  that  is  added  to  a  hospital 
would  be  expected  to  meet  the  advance 
directive  requirements  for  all  new 
admissions  as  soon  as  it  began  operation 
and  would  be  monitored  in  accordance 
with  the  normal  enforcement 
procedures,  as  outlined  above. 

Comment:  One  commenter  suggested 
that  we  grant  hospitals  that  are 
accredited  by  the  Joint  Committee  on 
the  Accreditation  of  Hospitals  (JCAHO) 
deemed  status  for  advance  directive 
requirements  now  that  the  JCAHO  has 
incorporated  advance  directives 
requirements  into  its  standards.  Another 


commenter  questioned  if  HCFA  will  ask 
State  departments  of  health  to  monitor 
compliance  with  the  advance  directive 
requirements  within  the  context  of  the 
Medicare  validation  survey  process. 

Response:  National  organizations  that 
have  been  granted  recognition  of  their 
accrediting  programs  are  required  to 
provide  reasonable  assurance  to  HCFA 
that  the  providers  that  they  accredit 
meet  the  Medicare  conditions  of 
participation.  However,  since  the 
advance  directives  requirements  are  not 
part  of  the  Medicare  conditions  of 
participation  for  hospitals,  accredited 
hospitals  are  not  deemed  to  meet  this 
requirement  based  on  an  accreditation 
survey. 

Instead,  each  hospital  and  hospice 
must  comply  with  the  advance  directive 
requirements  as  part  of  its  provider 
agreement  with  HCFA.  As  discussed 
above,  each  hospital  (including  any 
accredited  by  JCAHO  or  AOA)  was 
required  to  inform  HCFA,  in  writing,  of 
the  date  that  it  achieved  compliance 
with  the  advance  directive 
requirements.  As  part  of  the  compliance 
process,  each  hospital  submitted  an 
attestation  statement  signed  and  dated 
by  its  hospital  administrator  that 
informed  HCFA  of  compliance. 
Compliance  with  the  advance  directive 
requirements  is  verified  as  part  of  the 
next  routine  on-site  survey  for  hospices 
and  non-accredited  hospitals.  For 
accredited  hospitals,  compliance  is 
verified  during  any  complaint 
investigation  and  at  the  time  of 
validation  surveys.  This  verification  is  a 
one-time  event  for  both  hospitals  and 
hospices,  unless  a  specific  complaint  is 
received  about  advance  directives.  All 
complaints  about  advance  directives  are 
investigated;  failure  to  comply  with  the 
advance  directives  requirements  is  a 
cause  for  termination  of  a  hospice's  or 
hospital's  provider  agreement. 

Comment:  Two  commenters  suggested 
we  extend  the  time  period  for  the  State 
agency  to  conduct  an  investigation  to 
determine  if  a  facility  is  in  compliance 
with  the  advance  directives  provisions 
to  the  date  when  the  provider  agreement 
with  HCFA  is  terminated.  Currently,  the 
time  period  for  written  notification  of 
deficiencies  is  15  days  from  the  initial 
visit  and  the  commenters  are  requesting 
that  this  be  changed  to  30  days.  The 
commenters  believe  that  15  days  is  not 
sufficient  time  to  permit  adequate 
communication  with  all  entities 
involved  in  many  health  care  systems, 
particularly  when  providers  are 
members  of  hospital  chains,  where 
information  needs  to  be  exchanged 
between  corporate  headquarters, 
attorneys,  and  the  particular  facility 
cited. 
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Response:  Although  we  give  providers 
15  days'  advance  notice  before 
termination  of  the  provider  agreement, 
the  provider  usually  has  90  days  to 
correct  a  deficiency,  betwreen  the  time  of 
the  survey  and  the  effective  date  of 
termination.  Furthermore,  enforcement 
procedures  for  deficiencies  in  meeting 
the  advance  directives  requirements  are 
handled  in  the  same  manner  as  other 
types  of  deficiencies.  Medicare 
operational  guidelines  establish 
procedures  and  timeframes  that  we 
beUeve  allow  a  provider  ample 
opportunity  to  make  corrections  and  to 
exchange  information  related  to  the 
deficiencies  before  the  effective  date  of 
the  actual  termination.  The 
communication  needs  cited  by  the 
commenters  are  not  unique  to  situations 
involving  non-compliance  with  the 
advance  directives  provisions,  and  thus 
we  do  not  believe  that  changes  in  our 
termination  procedures  are  warranted. 

Miscellaneous  Issues 


Comment:  One  commenter  expressed 
concern  with  the  appHcability  of  the 
provider  obligations  contained  in  the 
advance  directive  requirements  to 
independent  personal  care  providers,  as 
opposed  to  a  home  health  agency,  and 
the  consequences  of  requiring 
individual  personal  care  providers  to 
comply  with  these  requirements.  The 
commenter  asserted  that  independent 
personal  care  providers  typically  are 
semi-skilled  workers  who,  in  many 
instances,  perform  non-medical 
functions.  The  comnrienter  believes  that 
in  many  cases  these  individuals  would 
not  be  able  to  comply  with  the  advance 
directive  requirements  for  providers. 
Therefore,  the  commenter  requested  that 
R.N.  supervisors,  rather  than  the 
personal  care  attendants,  fulfill  the 
requirements  for  personal  care  services. 
Furthermore,  the  commenter  asserted 
that  the  obligations  of  the  statute  appear 
to  apply  only  to  providers  and 
organizations  that  furnish  "medical 
care."  Since  independent  personal  care 
providers  generally  do  not  furnish 
medical  care,  they  are  not  subject  to  the 
statute. 

Response:  Section  1902(a)(57)  of  the 
Act  specifically  requires  that  each  State 
Medicaid  program  assure  that  all 
affected  providers,  including  personal 
care  providers,  meet  the  requirements  of 
section  1902(w)  of  the  Act  as  well  as  all 
other  Medicaid  requirements.  The 
statute  does  not  prohibit  a  personal  care 
provider  from  contracting  with  another 
entity  to  carry  out  the  advance  directive 
requirements,  but  personal  care 
providers  should  enter  into  these 
contracts  with  the  knowledge  that  they 
will  still  be  legally  responsible  for 


ensuring  that  advance  directive 
requirements  are  met.  To  clarify  this 
point,  we  have  revised 
§489.102(b)(3)(ii)  to  specify  that  all 
providers,  including  personal  care 
providers,  are  permitted  to  contract  with 
another  entity  to  furnish  this 
information  but  are  still  legally 
responsible  for  ensuring  that  advance 
directive  requirements  are  met. 

Thus,  a  personal  care  provider  may 
either  perform  the  requirements  of  the 
advance  directive  provisions,  or  it  may 
work  with  others  to  fulfill  the 
requirements  of  this  provision.  If  a 
personal  care  provider  enters  into  a 
contract  or  other  written  agreement  with 
another  entity  (for  example,  case 
manager,  local  home  health  agency, 
hospital  discharge  planner,  or  others)  to 
satisfy  the  requirements  of  section 
1902(w)  of  the  Act,  we  suggest  that  such 
a  written  agreement  specify  that  the 
person  or  entity  is  satisfying  the 
requirements  of  section  1902(w)  of  the 
Act.  Thus,  the  agreement  should  specify 
that  the  person  or  entity  would  (1) 
furnish  written  information  (usually 
prepared  by  the  State)  to  individuals 
receiving  care  regarding  their  rights 
under  State  law  to  make  decisions 
concerning  medical  care;  (2)  furnish  the 
providers  written  policies  respecting  the 
implementation  of  such  rights 
(including  any  conscientious  objections 
allowed  by  State  law);  (3)  document  in 
the  individual's  medical  record  whether 
or  not  the  individual  has  executed  an 
advance  directive;  (4)  not  discriminate 
against  an  individual  based  on  whether 
or  not  the  individual  has  executed  an 
advance  directive;  (5)  ensure 
compliance  with  State  law;  and  (6) 
educate  staff  (if  appUcable)  and 
community  (which  can  be  defined  as 
the  population  served)  on  issues 
concerning  advance  directives. 

Although  the  commenter's  question 
centered  on  the  applicability  of  the 
provider  obligations  for  personal  care 
providers,  we  have  revised 
§§  489.102(a)(l)(i),  417.436(d)(l)(i){A) 
and  483.10(b)(8)  to  permit  all  providers 
to  enter  into  agreements  such  as  the  one 
described  above. 

Comment:  One  commenter  expressed 
confusion  over  what  he  believes  to  be  an 
apparent  conflict  between  the  advance 
directive  provisions  of  this  regulation 
and  the  election  procedures  for 
Medicare  hospice  patients.  Medicare- 
certified  hospice  programs  are  required 
to  inform  new  patients  at  the  time  they 
elect  hospice  care  of  what  types  of  care 
the  hospice  provides.  At  that  point,  the 
patient  exercises  a  choice  with  respect 
to  services  that  may  include  an 
acknowledgement  that  life  sustaining 
treatment  would  be  withheld. 


Response:  We  do  not  believe  that" 
there  is  an  inconsistency  between  the 
advance  directives  provisions  of  this 
regulation  and  the  election  procedures 
for  Medicare  hospice  patients.  In  fact, 
we  believe  these  requirements  are 
entirely  consistent  with  the  intended 
exchange  of  views  and  information  that 
takes  place  when  an  individual  elects 
hospice  care.  Hospice  patients  may 
appropriately  be  asked  if  they  have  an 
advance  directive  even  though  their 
choice  of  hospice  care  reflects  a 
preference  for  palliative  rather  than 
cxuative  treatment.  We  rely  upon  the 
hospice  to  inform  the  patient  fully  at  the 
time  of  the  hospice  election  as  to  the 
nature  of  the  care.  The  hospice,  after 
being  informed  of  the  patient's  choice, 
will  inform  the  patient  of  its  treatment 
plan,  policies  and  whether  the  patient's 
advance  directive  may  be  implemented. 
As  part  of  the  process,  the  patient  will 
be  informed  if  the  advance  directive 
will  not  be  honored  because  State  law 
permits  the  facility  to  object  to 
implementing  an  advance  directive  on 
the  basis  of  conscience. 

B.  Comments  Specific  to  Managed  Care 
Plans 

Scope  -  .J 

Comment:  One  commenter  questioned 
whether  the  advance  directive 
requirements  apply  to  both  risk-based 
and  cost-reimbursed  Medicare  HMOs 
and  CMPs. 

Response:  Section  1866(f)(1)  of  the 
Act  specifies  that  a  provider  of  services 
or  prepaid  or  eligible  organization  (that 
is,  a  health  maintenance  organization 
(HMO),  competitive  medical  plan  (CMP) 
as  defined  in  section  1876(b)  of  the  Act. 
or  a  health  care  prepayment  plan 
(HCPP)  as  defined  in  section 
1833(a)(1)(A)  of  the  Act)  must  maintain 
written  policies  and  procedures 
concerning  the  right  to  accept  or  refuse 
medical  or  surgical  treatment  and  to 
formulate  an  advance  directives  with 
respect  to  all  aduU  individuals  receiving 
medical  care  through  the  provider  or 
organization.  These  requirements  apply 
to  both  risk-based  and  cost-reimbursed 
Medicare  HMOs  and  CMPs.  In  addition, 
organizations  providing  services  to 
Medicaid  enrollees,  such  as  health 
insurance  organizations,  prepaid  health 
plans  and  Medicaid  HMOs,  also  must 
meet  these  requirements.  The  statute 
does  not  authorize  exceptions  for 
certain  model  types. 

Advance  Directives  Information 
Provided  by  Managed  Care  Plans 

Comment:  Several  eommenters 
suggested  that  HMOs  and  CMPs  be 
allowed  to  provide  information 
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concerning  an  adult  individual's  right  to 
accept  or  refuse  medical  or  surgical 
treatment  and  to  formulate  an  advance 
directive  only  to  the  subscriber  of  the 
plan,  who  would  then  share  this 
information  with  his  or  her  covered 
dependents.  This  would  prevent 
multiple  mailings  of  material  to  the 
same  address. 

Response:  We  concur  with  the 
commenter  that  HMOs  and  CMPs  are 
permitted  to  provide  information 
concerning  advance  directives  only  to 
the  subscriber  of  the  plan.  Typically. 
HMOs  and  CMPs  send  enrollment 
packages  to  the  subscriber  who  in  turn 
shares  the  information  with  his  or  her 
dependents.  All  the  information  that  a 
subscriber  needs,  including  membership 
cards,  evidence  of  coverage,  and  listings 
of  participating  providers  are  usually 
sent  in  this  package.  Sections  1866(0(1) 
and  1902(w)(l)  of  the  Act  require  that 
written  materials  concerning  an 
individual's  right  to  accept  or  refuse 
medical  or  surgical  treatment  and  to 
formulate  an  advance  directive  be 
provided  to  all  aduh  individuals 
receiving  medical  care  by  or  through  the 
provider  or  organization.  However, 
since  it  is  customary  for  subscribers  to 
share  membership  material  with  adult 
dependents,  we  believe  that  permitting 
HMOs  and  CMPs  to  send  advance 
directives  material  only  to  subscribers 
(who  would  then  be  instructed  to  share 
the  material  with  adult  dependents) 
would  fulfill  the  statutory  requirement. 
The  membership  material  should 
indicate  to  subscribers  that  they  are 
expected  to  share  the  advance  directives 
information  with  adult  dependents. 

Comment:  One  commenter  requested 
clarification  as  to  what  kind  of 
documentation  an  HMO  or  CMP  is 
required  to  keep  to  prove  that  written 
information  regarding  advance 
directives  was  provided  to  new 
enrollees  (for  example,  a  patient's 
signature  acknowledging  receipt). 

i?esponse:  Section  1866(f)(2)(E)  of  the 
Act  requires  HMOs  or  CMPs  to  provide 
written  information  to  adult  individuals 
concerning  their  rights  under  State  law 
to  accept  or  refuse  medical  or  surgical 
treatment  and  to  formulate  an  advance 
directive  to  enrollees  at  the  time  of 
enrollment.  Although  we  encourage 
recordkeeping  actions  such  as  a  notation 
in  the  beneficiaries'  medical  record,  we 
are  not  requiring  that  an  HMO 
document  that  it  has  provided  the 
material  to  each  individual  enrollee. 
Rather,  we  will  verify  compliance  with 
this  requirement  by  reviewing  the 
materials  provided  to  new  enrollees  and 
examining  an  HMO's  or  CMP's  systems 
and  procedures  to  ensure  that  it 
provides  the  materials  timely. 


Comment:  A  few  commenters 
expressed  concern  over  the  meaning  of 
"at  the  time  of  enrollment."  Many 
individuals  join  HMOs  or  CMPs  through 
their  employers.  However,  employers 
often  do  not  relay  enrollment 
information  to  health  care  plans  until 
after  the  effective  date  of  coverage, 
making  the  requirement  impossible  to 
meet.  In  addition,  the  requirement  that 
information  be  provided  at  the  time  of 
enrollment  could  force  health  care  plans 
to  mail  the  advance  directive 
information  before  other  membership 
materials,  such  as  membership  cards 
and  directories,  creating  unnecessary 
added  costs. 

Response:  In  accordance  with  section 
1866(0(l)(B)oftheAct. 
§417.436(d)(l)(ii)  requires  that  an  HMO 
or  CMP  provide  written  information 
concerning  its  policies  that  implement 
advance  directives  to  adult  individuals 
at  the  time  of  enrollment  (57  FR  8198). 
In  view  of  the  comments  we  received  on 
this  issue,  we  recognize  that  it  would  be 
helpful  to  clarify  how  managed  care 
plans  may  meet  this  requirement.  For 
enrollees  that  join  managed  care  plans 
as  individuals,  the  meaning  of  "at  the 
time  of  enrollment"  is  relatively 
straightforward,  that  is,  as  soon  as 
possible  after  the  application  is 
received,  but  before  the  effective  date  of 
coverage.  However,  for  individuals  that 
join  managed  care  plans  through  an 
employer  group,  we  are  clarifying  that 
"at  the  time  of  enrollment"  means  at  the 
time  that  the  employer  group  enrolls  the 
beneficiary  into  the  plan.  In  such 
situations,  the  managed  care  plan  may 
not  be  informed  of  the  enrollment 
immediately;  therefore,  to  implement 
the  requirements  of  the  statute,  we 
believe  it  would  be  permissible  for  the 
employer  group  to  provide,  on  behalf  of 
the  organization,  information 
concerning  an  adult  individual's  right  to 
accept  or  refuse  medical  or  surgical 
treatment  and  to  formulate  an  advance 
directive.  In  keeping  with  other 
provisions  of  this  rule,  the  HMO  or  CMP 
may  incorporate  such  information  into 
the  marketing  material  that  the  managed 
care  plan  supplies  to  employer  groups 
so  that  the  information  is  disseminated 
when  the  employer  distributes  other 
plan  marketing  materials  to  potential 
enrollees. 

Comment:  One  commenter  questioned 
whether  "at  the  time  of  enrol linent" 
referred  not  only  to  individuals'  initial 
enrollments  but  also  to  individuals' 
annual  re-enrollments. 

Response:  We  believe  that  the  intent 
of  the  legislation  is  to  require  that  the 
written  advance  directives  information 
be  provided  at  the  time  of  initial 
enrollment.  Therefore,  we  are  not 


requiring  that  written  advance 
directives  material  be  provided  for 
individuals  renewing  their  enrollments. 
We  have  revised  §  417.436(d)(l)(ii)  to 
clarify  that  this  information  needs  to  be 
provided  only  at  the  time  of  initial 
enrollment. 

Comment:  Several  commenters 
requested  clarification  regarding 
whether  a  managed  care  plan's  written 
policies  on  advance  directives  must 
provide  detailed  information  regarding 
the  advance  directive  policies  of  its 
contracting  providers.  Commenters 
believe  that  requiring  a  plan  to 
disseminate  information  regarding  the 
policies  of  its  contracting  providers 
would  be  overly  burdensome  and 
duplicative.  These  commenters  believe 
that  health  care  plans  should  be  allowed 
to  inform  enrollees  that  each  provider 
has  its  own  policies  and  that  enrollees 
may  request  more  information  fi-om  the 
individual  provider. 

Response:  We  believe  that 
information  regarding  whether 
contracting  providers  will  implement 
advance  directives  is  an  integral  part  of 
each  managed  care  plan's  advance 
directives  policies.  Without  such 
information,  enrollees  will  not  be  able 
to  make  informed  decisions  regarding 
advance  directives.  The  interim  final 
rule  provided  two  options  describing 
contracting  providers'  policies.  The  first 
option  allows  a  managed  care  plan  to 
develop  a  policy  that  embraces  all  of  its 
providers'  policies.  The  second  option 
allows  a  managed  care  plan  to  simply 
note  that  differences  among  its 
providers  policies  exist,  and  that  more 
information  is  available  from  the 
organization  upon  request.  These 
options  do  not  necessarily  require 
detailed  information  regarding  each 
provider's  policies.  For  example,  if  all 
contracting  providers  implement  all 
advance  directives  that  meet  State 
requirements,  the  plan  could  simply 
note  this  information.  On  the  other 
hand,  if  one  or  more  of  the  contracting 
providers  have  a  more  limited  policy 
(for  example,  a  hospital  exercising  a 
reservation  of  conscience),  the  plan  may 
either  (1)  provide  a  written  policy  that 
states  the  restrictions  these  providers 
placed  on  advance  directives  or  (2)  note 
that  some  providers  may  object  to 
implementing  an  advance  directive,  but 
that  more  information  is  available  upon 
request.  At  a  minimum,  plans  should 
have  information  available  upon  request 
as  to  which  contracting  institutions 
place  limits  on  implementing  advance 
directives. 

Comment:  One  commenter  believes 
that  the  discussion  in  the  preamble  to 
the  interim  final  rule  concerning  the 
content  and  format  of  the  written 
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information  to  be  provided  to  each  adult 
individual  exceeded  the  provisions  of 
section  1866(f)  of  the  Act.  (See  57  FR 
8196.)  Specifically,  the  commenter 
objected  to  our  statement  that  the  legally 
required  elements  of  the  written 
information  would  include  a 
description  of  the  provider's  "policies 
and  procedures".  The  commenter 
believes  that  the  term  "policies  and 
procedures"  overstates  the  provisions  of 
section  1866(f)  of  the  Act. 

Response:  We  believe  that  the 
commenter  has  misinterpreted  a 
parenthetical  statement  in  the  interim 
final  rule  that  the  summary  notice 
would  need  to  contain  the  legally 
required  elements,  including  a 
description  of  the  provider's  policy  and 
procedures.  In  accordance  with  section 
1866(f)  of  the  Act,  §§417.436(d)(lKi)(B) 
and  489.102(a)(l)(ii)  specify  that  the 
written  information  provided  to  each 
adult  individual  include  a  description 
of  "the  written  policies"  of  an 
organization  or  a  provider  concerning 
the  organization's  policies  respecting 
the  implementation  of  an  individual's 
advance  directive  rights.  The 
information  provided  to  enrollees 
should  be  specific  to  the  plan,  and 
include  information  on  the 
organization's  written  policies  regarding 
the  execution  of  a  beneficiary's  advance 
directive. 

Comment:  One  commenter  questioned 
whether  the  regulations  require 
physicians  that  contract  with  HMOs  to 
develop  poHcies  regarding  advance 
directives  or  if  physicians  are  required 
to  comply  with  the  HMO  policy. 
Response:  The  statute  and  our 
regulations  do  not  address  this  issue. 
The  individual  physician's  role  and 
responsibilities  will  be  determined  by 
State  law  and  the  HMO's  contracts  and 
policy.  For  plans  that  operate  in  more 
than  one  State,  the  HMO  should  insure 
that  contracting  physicians  follow  the 
applicable  statutes  of  the  State  or  States 
in  which  they  practice. 

Comment:  One  commenter  suggested 
that  managed  care  plans  should  have  to 
maintain  written  policies  and 
procedures  only  for  individuals  for 
whom  they  provide  care  directly.  Thus, 
plans  that  arrange  for  services,  but  do 
not  provide  them  directly,  would  not 
have  to  develop  policies. 

Response:  Under  sections  1866(f)(1), 
1902(a)(57).  and  1902(w)  of  the  Act,  all 
managed  care  plans  with  Medicare  or 
Medicaid  contracts  are  required  to 
maintain  written  policies  concerning 
advance  directives,  with  respect  to  all 
adult  individuals  receiving  medical  care 
by  or  through  the  organization.  As  noted 
above,  the  statute  does  not  authorize 
exceptions  for  certain  model  types. 


Comment:  One  commenter  asserted 
that  HMOs  and  CMPs  should  not  be 
solely  responsible  for  locating  alternate 
providers  if  a  provider  will  not  honor  an 
advance  directive  as  a  matter  of 
conscience. 

Response:  In  accordance  with  section 
1866(f)(1)(B)  of  the  Act, 
§417.436(d)(l)(iii)  requires  that  an 
HMO  or  CMP  document  in  the  medical 
record  whether  or  not  an  individual  has 
executed  an  advance  directive.  Section 
417.436(d)(l)(iii)  also  specifies  that 
HMOs  and  CMPs  are  not  required  to 
implement  an  advance  directive  if,  as  a 
matter  of  conscience,  the  provider 
cannot  implement  an  advance  directive 
and  State  law  allows  any  health  care 
provider  to  conscientiously  object. 
However,  neither  the  statute  nor  the 
regulations  require  an  HMO  or  CMP  to 
locate  alternative  providers  when  a 
provider  chooses,  as  a  matter  of 
conscience,  not  to  honor  an  individual's 
advance  directive.  We  do  not  believe  it 
is  appropriate  to  require  this.  However, 
it  is  reasonable  to  expect  that  assistance 
would  be  provided  for  a  transfer  at  the 
patient's  request.  We  note  that  an  HMO 
or  CMP  would  be  required  to  comply 
with  any  applicable  State  law  to  that 
effect. 

Description  of  State  Law 

Comment:  One  commenter  requested 
that  we  explicitly  state  that  the 
requirement  for  managed  care  plans  to 
provide  information  to  their  enrollees 
concerning  an  individual's  rights  under 
State  law  applies  only  to  the  law  of  the 
State  in  which  the  HMO  or  CMP 
provides  services. 

Response:  We  concur  and  have 
revised  §  417.436(d)(l)(i)(A)  to  clarify 
that  HMOs  or  CMPs  are  required  to 
provide  information  that  relates  to  the 
law  of  the  State  in  which  services  are 
being  provided.  For  plans  that  have 
multi-state  provider  networks,  the 
information  should  reference  the 
advance  directive  laws  of  all  States  in 
the  service  area. 

Documentation  in  Individual  Medical 
Records 

Comment:  Several  commenters 
questioned  who  should  be  ultimately 
responsible  for  documenting  in  an 
enroUee's  medical  record  whether  or  not 
the  individual  has  executed  an  advance 
directive — the  physician  or  physician 
group.  Most  of  these  commenters 
recommended  that  physicians  that 
practice  in  HMOs  or  CMPs  should  be 
held  responsible,  and  that  the  HMO  or 
CMP  should  not  have  to  ensure  that 
these  physicians  document  the  medical 
record.  Another  commenter  asserted 
that  physicians  should  not  be  required 


to  obtain  advance  directives  information 
on  behalf  of  HMOs  or  CMPs.  This 
commenter  believes  that  a  HMO  or  CMP 
should  be  required  to  maintain  its  own 
advance  directives  records  and  relay  the 
information  to  the  physicians. 

Response:  Sections  1866(f)(1), 
1902(a)(57)  and  1902(w)(l)  of  the  Act 
clearly  specify  that  the  advance 
directives  requirements  apply  to 
"providers  and  organizations".  Thus, 
we  believe  that  an  HMO  or  CMP  is 
ultimately  responsible  for  ensuring  that 
the  existence  of  an  advance  directive  is 
documented  in  an  enrollee's  medical 
records.  HMOs  or  CMPs  may  use  any 
procedures  they  wish,  consistent  with 
State  law,  to  ensure  that  this 
requirement  is  met.  We  do  not  believe 
it  would  be  consistent  with  the  intent  of 
the  statute  to  require  any  particular 
process.  One  possible  process  would  be 
for  the  HMO  or  CMP  to  amend  contracts 
with  its  physicians  to  require  them  to 
obtain  the  information.  However,  the 
HMO  or  CMP  would  still  need  to  verify 
that  its  physicians  document  in  the 
medical  record  whether  or  not  an 
individual  has  executed  an  advance 
directive. 

Comment:  One  commenter  requested 
confirmation  that  HMOs  or  CMPs  will 
not  be  out  of  compliance  with  the 
requirement  to  document  the  medical 
record  if  some  enrollees  never  have  a 
medical  record  because  they  never  used 
medical  services. 

Response:  We  agree  that  if  a  medical 
record  is  not  created,  the  requirement  to 
document  in  the  medical  record 
whether  or  not  an  advance  directive 
exists  would  not  apply. 

Comment:  Several  commenters  stated 
that  the  requirement  concerning  the 
documentation  of  medical  records 
should  not  be  made  applicable  to 
individual  practice  associations  (IPAs), 
network-model  or  group-model  HMOs 
because  these  organizations 
characteristically  do  not  generate  or 
have  access  to  patient  medical  records. 
Therefore,  these  organizations  cannot 
fulfill  the  requirement  that  they 
document  in  the  enrollee's  medical 
record  whether  or  not  the  individual  has 
executed  an  advance  directive.  One 
commenter  suggested  that  managed  care 
plans,  particularly  IPAs,  should  be 
allowed  to  use  a  centralized 
recordkeeping  system  rather  than  the 
individual  medical  record  to  document 
whether  or  not  the  individual  has 
executed  an  advance  directive. 

Response:  Under  sections 
1866(f)(1)(B)  and  1902(w)(l)(B)  of  the 
Act,  all  managed  care  organizations 
must  document  in  the  individual's 
medical  record  whether  or  not  the 
individual  has  executed  an  advance 
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directive.  Managed  care  plans  may  use 
a  centralized  recordkeeping  system  to 
maintain  information  on  whether  or  not 
an  individual  has  executed  an  advance 
directive.  However,  the  use  of  a 
centralized  recordkeeping  system  may 
not  necessarily  meet  the  requirement 
that  managed  care  plans  document  in 
each  enrollee's  medical  record  whether 
or  not  the  individual  has  executed  an 
advance  directive.  If  the  central  file  is  a 
medical  record  file,  then  the  use  of  the 
centralized  file  would  meet  the 
requirement.  If  the  central  file  is  not  a 
medical  file  (for  example,  it  only 
contains  enrollment  and  general  policy 
information  concerning  advance 
directives),  the  managed  care  plan  also 
would  have  to  document  in  the  medical 
record  whether  or  not  an  individual  has 
executed  an  advance  directive.  Again, 
the  statute  does  not  authorize 
exemptions  for  certain  managed  care 
plans  due  to  their  organizational 
structure. 

Comment:  Several  commenters  stated 
that  clarification  is  needed  regarding  the 
reasonable  steps  a  managed  care  plan 
must  take  to  document  in  the  member's 
record  whether  or  not  the  member  has 
executed  an  advance  directive.  Several 
commenters  believed  that  enrollees 
should  be  responsible  for  notifying  their 
health  care  plan  as  to  whether  they  have 
executed  an  advance  directive. 

Response:  As  noted  above,  the  statute 
requires  that  each  enrollee's  medical 
record  contain  documentation  as  to 
whether  or  not  the  enrollee  has 
executed  an  advance  directive.  The 
interim  final  rule  gives  several  examples 
of  appropriate  methods  for  obtaining  the 
information  needed  to  document 
medical  records  (57  FR  8197).  For 
example,  a  managed  care  plan  may 
modify  its  contracts  with  its  primary 
care  providers  to  require  that  the 
advance  directive  information  be 
recorded  when  an  enrollee's  medical 
record  is  created.  Alternatively,  plans 
could  request  members  to  provide  this 
information  by  mail.  Whatever  method 
the  plan  uses,  it  must  obtain  some 
response  from  the  enrollee.  If  an 
enrollee  refuses  to  disclose  information 
regarding  whether  or  not  he  or  she  has 
an  advance  directive,  the  managed  care 
plan  should  record  the  enrollees  refusal 
to  answer. 

Comment:  One  commenter  asked  if  a 
managed  care  plan  is  required  to  contact 
patients  and  ask  definitive  questions 
concerning  life-sustaining  treatment. 

Response:  Section  417.436(d)(l)(iii) 
requires  only  that  an  HMO  or  CMP 
document  in  the  medical  record 
whether  or  not  an  enrollee  has  executed 
an  advance  directive.  It  does  not  require 
HMOs  or  CMPs  to  document  the  type  of 


advance  directive  or  ask  specific 
questions  regarding  an  enrollee's  Irishes 
for  life-sustaining  treatment.  As  we  have 
noted  earher,  an  HMO  or  CMP  would  be 
required  to  comply  with  any  applicable 
State  law  or  other  Federal  requirement 
that  may  make  it  necessary  to  take 
additional  steps  such  as  those  discussed 
by  the  commenter. 

Comment:  One  commenter  noted  that 
the  interim  final  rule  is  unclear  as  to 
whether  or  not  the  documentation  must 
be  done  for  all  current  enrollees  as  well 
as  for  all  new  enrollees. 

Response:  Section  4206(e)(2)  of  OBRA 
'90  specifies  that  for  managed  care 
plans,  the  advance  directive  provisions 
took  effect  on  December  1,  1991. 
Therefore,  documentation  of  the 
medical  record  is  required  only  for  new 
enrollees  since  that  date. 

Comment:  One  commenter  expressed 
concern  that  managed  care  plans  may 
face  liability  if  enrollees  change,  cancel 
or  execute  new  advance  directives  after 
the  plan  has  documented  the  medical 
record,  since  the  plan's  information  may 
not  match  the  enrollees'  wishes. 

Response:  Neither  the  statutory 
provisions  nor  the  regulations 
concerning  advance  directives  address 
the  issue  of  liability  in  cases  where  the 
patient  changes  an  advance  directive. 
We  would  defer  to  State  law  for  a 
decision  on  liability  in  this  type  of 
situation. 

Sections  1866(f)(1)(B)  and 
1902(w)(l)(B)  of  the  Act  and 
implementing  regulations  require  only 
that  the  managed  care  plan  document 
whether  or  not  the  enrollee  has 
executed  an  advance  directive,  not 
necessarily  the  contents  of  the  advance 
directive.  After  the  medical  record  is 
documented,  we  are  not  imposing 
further  medical  record  documentation 
requirements  on  managed  care  plans  in 
this  rule.  However,  if  an  enrollee 
informed  the  plan  that  he  or  she  had 
changed  or  cancelled  an  advance 
directive,  we  would  expect  a  health 
plan  to  update  the  medical  record 
information.  In  addition,  the  plan  would 
be  responsible  for  complying  with 
applicable  State  and  Federal 
requirements  regarding  the 
implementation  of  the  new  advance 
directive. 

Time  Required  To  Update  Descriptions 
of  State  Law 

Comment:  Many  managed  care  plans 
responded  to  our  request  for  an  estimate 
of  an  appropriate  amount  of  time  to 
update  information  on  advance 
directives  after  changes  in  State  law. 
The  estimated  time  frames  ranged  from 
30  days  to  1  year  after  all  approvals  are 
obtained. 


Response:  We  have  thoroughly 
reviewed  the  many  suggestions 
concerning  timeframes  for  updating 
information  on  advance  directives  after 
changes  in  State  law.  Since  information 
concerning  advance  directives  is  often 
included  in  marketing  material,  which 
is  reviewed  by  federal  or  State 
regulators  on  an  annual  basis,  we* 
considered  permitting  plans  to  update 
their  advance  directive  information  on 
an  annual  basis.  For  some  individuals, 
however,  one  of  the  factors  that  may 
contribute  to  the  selection  of  a  plan  may 
be  the  individual's  belief  that  the  plan 
would  honor  its  advance  directive.  We 
believe  that  distributing  erroneous  or 
outdated  advance  directive  information 
to  potential  enrollees  could  unfairly 
influence  their  decision  to  enroll  in  a 
given  plan.  Therefore,  as  discussed 
above  in  section  IV.A.  managed  care 
plans,  like  all  other  providers,  are 
required  to  update  their  advance 
directives  information  as  soon  as 
possible  but  no  later  than  90  days  after 
the  effective  date  of  a  change  in  State 
law.  Applying  the  90-day  time  limit  for 
plans  to  update  changes  in  State  laws 
will  ensure  that  f>otential  enrollees  are 
provided  with  accurate  information 
before  enrolling  in  a  plan  while  at  the 
same  time  providing  managed  care 
plans  with  a  reasonable  amount  of  time 
in  which  to  update  their  information. 
We  have  revised  §§417.436(d)(l)(i){A) 
and  434.28  to  reflect  this  requirement. 

We  also  have  revised  §  431.20(b)  to 
require  that  revisions  to  the  written 
descriptions  of  State  law  must  be 
incorporated  in  such  advance  directive 
information  and  distributed  to  Medicaid 
providers,  and  HMOs  and  CMPs,  as 
soon  as  possible,  but  no  later  than  60 
days  ft-om  the  effective  date  of  the 
change.  We  believe  that  this 
requirement  is  necessary  to  keep 
potential  and  existing  enrollees 
informed  about  advance  directive 
changes  that  could  affect  their  care 
decisions.  We  note  that,  in  addition  to 
the  use  of  marketing  materials,  plans 
may  disseminate  information  about 
changes  in  State  law  concerning 
advance  directive  by  using  their 
community  education  programs  and 
procedures,  mailing  information 
directly  to  all  enrollees,  or  using  any 
other  method  they  believe  may  help 
further  provide  enrollees  with  updated 
information. 

Ensuring  Compliance  With  State  Law 

Comment:  One  commenter  believes 
that  organizations  that  contract  with 
providers  to  provide  health  care,  but  do 
not  provide  health  care  directly,  should 
not  be  required  to  ensure  that  providers 
comply  with  State  law. 
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Response:  Sections  1866(f)(1)(D)  and 
1902(w)(l)(D)  of  the  Act  and 
implementing  regulations  at 
§  417.436(d)(l)(i)(A)  require  that  a 
prepaid  or  eligible  organization 
maintain  written  policies  and 
procedures  that  ensure  compliance  with 
the  requirements  of  applicable  State  law 
regarding  an  adult  individual's  right 
under  State  law  to  accept  or  refuse 
medical  or  surgical  treatment  and  to 
formulate  an  advance  directive.  As 
discussed  above,  there  is  no  statutory 
basis  under  which  we  could  exempt 
certain  prepaid  health  care  plans  due  to 
their  organizational  structure. 

Comment:  One  commenter  wanted 
general  standards  for  managed  care 
plans  to  use  in  ensuring  compliance 
with  State  law. 

Response:  We  note  that  plans  have 
followed  varying  practices  in  complying 
with  State  law  and  we  do  not  believe  it 
is  necessary  or  appropriate  to  prescribe 
standards  to  achieve  this.  State  survey 
agencies  would  have  the  opportimity  to 
ensure  that  plans  have  complied  with 
State  law  concerning  an  adult 
individual's  rights  under  State  law  to 
accept  or  refuse  medical  or  surgical 
treatment  and  to  formulate  an  advance 
directive. 

Education  of  Staff  and  Community 

Comment:  One  commenter  requested 
that  we  define  "community"  for 
purposes  of  a  managed  care  plan's 
community  education  responsibilities. 

Response:  Typically,  the  community 
served  by  a  managed  care  plan  is 
defined  as  the  organization's  service 
area. 

Comment:  One  commenter  suggested 
that  HMOs  and  other  health  care 
providers  be  allowed  to  combine  their 
community  education  programs  to  meet 
the  community  education  requirement. 

Response:  In  accordance  with  sections 
1866(f)(1)(E)  and  1902(w)(l)(E)  of  the 
Act,  §417.436(d)(l)(vii)  specifically 
permits  HMOs  or  CMPs  to  provide 
community  education  regarding 
advance  directives  either  directly  or  in 
concert  with  other  providers. 

Comment:  One  commenter  requested 
clarification  on  what  constitutes 
community  education  in  the  case  of 
managed  care  plans.  Specifically,  the 
commenter  questioned  whether 
including  information  on  advance 
directives  in  the  marketing  brochure 
would  be  adequate. 

Response:  The  meaning  of  community 
education  is  no  different  for  managed 
care  plans  than  it  is  for  other  Medicare 
and  Medicaid  providers.  Plans  can 
distribute  educational  materials  to  the 
public  on  advance  directives,  or  they 
can  provide  seminars  to  the  public.  As 


mentioned  earlier,  the  community 
education  requirement  does  not  need  to 
be  conducted  through  a  community 
relations  department,  but  information 
on  advance  directives  must  be  conveyed 
to  the  community.  A  marketing 
brochure  that  contains  the  required 
information,  and  is  distributed  to  the 
relevant  community,  may  contribute  to 
the  statute's  community  education 
goals.  Although  we  will  evaluate  the 
community  education  efforts  of  each 
managed  care  plan  on  an  individual 
basis,  generally  we  believe  that 
activities  such  as  seminars  or  direct 
community  mailing,  in  combination 
with  the  distribution  of  marketing 
materials  regarding  advance  directives, 
would  be  needed  to  satisfy  the 
community  education  requirements.  In 
summary,  there  are  numerous  methods 
for  conducting  community  education, 
and  we  encourage  creativity  among  the 
plans  to  reach  as  large  a  number  of 
individuals  as  would  be  reasonable  for 
their  service  area. 

Comment:  One  commenter  requested 
clarification  regarding  whether  the 
educational  materials  must  be  approved 
by  HCFA. 

Response:  Any  marketing  material 
that  discusses  the  risk-based  or  cost- 
reimbursed  HMO  programs  and  is 
provided  to  Medicare  beneficiaries  must 
be  approved  by  HCFA.  Material  that 
discusses  advance  directives,  but  does 
not  discuss  these  programs,  does  not 
need  to  be  approved.  We  do  not  approve 
marketing  material  for  HCPPs  and 
Medicaid  organizations;  however,  these 
organizations  must  comply  with 
applicable  State  requirements  regarding 
approval  for  materials. 

Comment:  Two  commenters 
questioned  how  HMOs  and  CMPs  could 
obtain  information  on  the  existence  of 
advance  directives  through  the 
community  education  campaigns. 
Response:  The  interim  final  rule 
stated  that  it  may  prove  acceptable  for 
a  provider  or  organization  to  obtain 
information  on  the  existence  of  advance 
directives  through  a  community 
education  campaign  (57  FR  8197).  The 
point  of  this  statement  was  that  we  do 
not  wish  to  limit  the  alternatives 
available  to  a  provider  or  an  HMO  or 
CMP  for  obtaining  this  information. 
Thus,  if  an  HMO  finds  it  feasible  to 
collect  such  information  from  some  of 
its  enrollees  during  a  community 
education  campaign,  we  would  not 
object.  The  interim  final  rule  discussed 
several  other  more  likely  methods  for 
obtaining  information  about  the 
existence  of  an  advance  directive,  and 
we  urge  providers  and  organizations  to 
use  the  approach  that  they  find  most 
effective. 


Comment:  One  commenter  requested 
clarification  of  the  requirement  for 
educating  staff  concerning  advance 
directives. 

Response:  Sections  1866(f)(1)(E)  and 
1902(w)(l)(E)  of  the  Act  require  that  a 
provider  or  organization  educate  both 
staff  and  the  community  on  issues 
concerning  advance  directives.  In 
general,  we  would  expect  an 
organization  to  provide  parallel 
educational  information  to  its  staff  as  it 
does  for  the  community,  that  is,  inform 
the  public  of  their  rights  under  State  law 
to  make  decisions  concerning  the 
receipt  of  medical  care  by  or  through  the 
provider  or  organization;  the  right  to 
formulate  advance  directives;  and  the 
provider  or  organization's 
implementation  policy  concerning 
advance  directives.  Thus,  a  managed 
care  plan  is  responsible  for  providing 
staff  education  to  ensure  that  its 
advance  directive  policies  and 
procedures  are  executed  timely  and 
correctly. 

C.  Comments  on  Appendices 

Comment:  Two  commenters  requested 
that  in  our  public  information 
document,  "Advance  Directives — The 
Patient's  Right  to  Decide  ".  which  was 
published  as  Appendix  I  to  the  interim 
final  rule,  nurses  should  be  specifically 
mentioned  as  one  of  the  disciplines 
individuals  may  wish  to  talk  to.  Another 
commenter  suggested  that,  under  the 
question  "What  Should  I  Do  With  My 
Advance  Directive  If  I  Choose  to  Have 
One?",  we  should  recommend  that 
individuals  review  their  advance 
directives  at  least  annually  and 
communicate  any  revisions  to  their 
physicians.  In  addition,  several 
organizations  submitted  suggestions  for 
additions  to  the  organizations  and 
publications  listed  as  "National 
Resources  on  Advance  Directives", 
which  was  published  as  Appendix  II  to 
the  preamble  of  the  interim  final  rule. 

Response:  We  are  not  reprinting  either 
of  these  two  docimients  in  this  final 
rule.  However,  we  have  passed  these 
suggestions  on  to  HCFA's  Office  of 
Public  Affairs,  which  is  responsible  for 
the  development  and  distribution  of  this 
information.  We  note  that  the  following 
organizations  and  publications  were 
suggested  by  commenters  for  addition  to 
the  national  resource  list  on  advance 
directive  issues: 

"American  Life  League,  Inc.",  P.O. 
Box  1350,  Stafford,  Virginia  22554, 
(703)659-4171. 

"Advance  Directive  Protocols  and  the 
Patient  Self-Determination  Act:  A 
Resource  Manual  for  the  Development 
of  Institutional  Protocols."  Choice  in 
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Dying,  200  Varick  Street,  New  York 
10014. 

"Patient  Self-Determination  Act  of 
1990,  Implementation  Issues."  This 
document  deals  specifically  with  long- 
term  care  issues.  American  Association 
of  Homes  and  Services  for  the  Aging, 
901  E.  Street,  N.W.,  Suite  500, 
Washington.  D.C.  20004-2037. 

V.  Changes  to  Provisions  of  the  Interim 
Final  Rule 

As  discussed  above  in  section  IV  of 
this  preamble,  we  are  making  several 
changes  to  the  regulations  based  on 
public  comments.  The  specific  revisions 
to  the  current  advance  directive 
regulations  are  as  follows: 

•  We  are  revising 
§§417.436(d)(l)(i)(A),  483.10(b)(8),  and 
489.102(a)(l)(i)  to  clarify  that  providers 
and  HMOs  or  CMPs  are  permitted  to 
contract  with  other  entities  to  furnish 
information  concerning  the  advance 
directive  requirements  but  are  still 
legally  responsible  for  ensuring  that  the 
statutory  requirements  are  met. 

•  We  are  revising 
§§417.436(d)(l)(i)(A),430.12(c)(l)(ii), 
431.20(b),  434.28,  and  489.102(a)(l)(i)  to 
clarify  our  requirements  when  changes 
to  State  advance  directive  laws  are 
enacted. 

When  changes  to  State  laws  are 
enacted.  States  are  required  under 
§  431.20(b)  to  provide  revised  copies  of 
their  descriptions  of  State  law  to 
Medicaid  providers  and  HMOs  and 
CMPs  as  soon  as  possible,  but  no  later 
than  60  days  from  the  effective  date  of 
the  law.  Within  that  same  timeframe, 
States  are  required  under  §430.12(c)(ii) 
to  amend  their  State  plan. 

In  turn,  providers  are  required  under 
§  489.102(a)(l)(i)  to  revise  and 
disseminate  the  amended  informational 
materials  as  soon  as  possible,  but  no 
later  than  90  days  from  the  effective 
date  of  the  change  in  State  law.  Under 
§§  417.436(d)(l)(i)(A))  and  434.28, 
HMOs  and  CMPs  are  required  to  revise 
their  informational  material  as  soon  as 
possible,  but  no  later  than  90  days  from 
the  effective  date  of  a  change  in  State 
law. 

•  In  §§417.436(d)(l)(i)(B)  and 
489.102(a)(l)(ii),  we  are  adding  a 
description  of  the  minimum  information 
that  should  be  contained  in  a  provider's, 
HMO's,  or  CMP's  statement  of  limitation 
if  an  advance  directive  cannot  be 
implemented  because  of  an  objection  on 
the  basis  of  conscience. 

•  We  are  revising  §§  417.436(d)(l)(ii). 
483.10(b)(8),  and  489.102(e)  to  cfarify 
our  policy  on  the  provision  of 
information  about  advance  directives  to 
family  members  or  a  surrogate  when  an 
individual  is  incapacitated.  This  change 


codifies  in  the  regulations  policy  that 
was  set  forth  in  the  preamble  to  the 
interim  final  rule. 

•  We  are  revising 
§§417.436(d)(l)(vii)  and  489.102(a)(6) 
to  clarify  that  a  provider,  HMO,  or  CMP 
is  not  required  to  disseminate  during 
community  education  efforts  the  same 
material  it  gives  to  adult  individuals  at 
admission.  Providers,  HMOs  and  CMPs 
are  not  restricted  to  disseminating  the 
same  type  of  information  in  all  settings; 
but  at  a  minimum  the  community 
education  materials  should  define  what 
constitutes  an  advance  directive, 
emphasizing  tnat  an  advance  directive 
is  designed  to  enhance  an  incapacitated 
individual's  control  over  medical 
treatment,  and  describe  applicable  State 
law  concerning  advance  directives.  In 
addition,  we  have  added  the 
requirement  that  a  provider.  HMO,  or 
CMP  must  be  able  to  document  its 
community  education  efforts. 

'    •  We  have  added  new  §  417.436(d)(3) 
and  revised  §  489.102(a)(4)  to  require 
that  providers  and  HMOs  or  CMPs  must 
inform  individuals  that  complaints 
concerning  non-compliance  with  the 
advance  directive  requirements  may  be 
filed  with  the  State  survey  and 
certification  agency.  We  have  also 
revised  §  484.10(f)  to  specify  that  a 
patient  has  the  right  to  use  the  home 
health  hotline  to  lodge  complaints 
concerning  the  implementation  of  the 
advance  directives  requirements. 

•  In§§484.10(c)(2)(ii)and 
489.102(b)(3)(i).  we  are  specifying  that 
an  HHA  may  furnish  advance  directive 
information  to  a  patient  at  the  time  of 
the  first  home  visit,  as  long  as  the 
information  is  furnished  before  care  is 
provided.  In  addition,  we  are  revising 
§489.102(b)(3)(ii)  to  specify  that 
providers  of  personal  care  services  may 
furnish  advance  directive  information  to 
a  patient  at  the  time  of  the  first  home 
visit,  as  long  as  the  information  is 
furnished  before  care  is  provided. 
Personal  care  providers  are  permitted  to 
contract  with  another  entity  to  furnish 
advance  directives  information  but  are 
still  legally  responsible  for  ensuring  that 
the  advance  directive  requirements  are 
met. 

VI.  Impact  Statement 

For  final  rules  such  as  this,  we 
generally  prepare  a  regulatory  fiexibility 
analysis  that  is  consistent  with  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  through  612)  unless  the 
Secretary  certifies  that  a  final  rule  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities.  For 
purposes  of  the  RFA.  we  do  not 
consider  States  or  individuals  to  be 
small  entities. 


In  our  March  6.  1992  interim  final 
rule,  we  set  forth  regulations  amending 
the  Medicare  and  Medicaid  regulations 
governing  provider  agreements  and 
contracts  by  implementing  certain 
changes  made  by  OBRA  '90.  Those 
regulations  establish  requirements 
concerning  advance  directives  for 
States,  hospitals,  nursing  facilities, 
skilled  nursing  facilities,  providers  of 
home  health  care  or  personal  care 
services,  hospice  programs  and 
managed  care  plans  such  as  HMOs  and 
CMPs.  In  our  analysis  of  the  impact  of 
the  interim  final  rule,  we  concluded  that 
performing  the  functions  necessary  to 
meet  the  requirements  of  the  interim 
final  rule,  as  required  by  the  statute, 
would  not  cause  a  consequential 
expenditure  of  time  and  effort.  Although 
we  received  several  comments  regarding 
our  estimate  of  the  information 
collection  burden  associated  with  these 
requirements  (see  section  IV  of  this 
preamble),  commenters  generally  did 
not  object  to  our  overall  conclusion  that 
the  advance  directives  requirements  set 
forth  in  the  interim  final  rule  would  not 
cause  a  consequential  increase  in 
expenditure  of  time  and  effort. 

This  final  rule  largely  confirms 
provisions  of  the  interim  final  rule  with 
comment.  This  final  rule  makes  only 
minor  changes  to  the  current  advance 
directives  regulations,  such  as  clarifying 
our  policy  on  incapacitated  individuals. 
None  of  the  changes  to  the  interim  final 
rule  has  more  than  a  marginal  effect  on 
the  overall  costs  or  benefits  of  the 
advance  directive  requirements. 

Section  1102(b)  of  the  Act  requires  the 
Secretary  to  prepare  a  regulatory  impact 
analysis  if  a  final  rule  will  have  a 
significant  impact  on  the  operations  of 
a  substantial  number  of  small  rural 
hospitals.  Such  an  analysis  must 
conform  to  the  provisions  of  section  603 
of  the  RFA.  For  purposes  of  section 
1102(b)  of  the  Act,  we  define  a  small 
rural  hospital  as  a  hospital  that  has 
fewer  than  50  beds  and  is  located 
outside  a  Metropolitan  Statistical  Area. 

We  have  determined,  and  the 
Secretary  certifies,  that  this  final  rule 
will  not  have  a  significant  economic 
impact  on  the  operations  of  a  substantial 
number  of  small  entities  or  small  rural 
hospitals.  Therefore,  we  have  not 
prepared  a  regulatory  flexibility  analysis 
or  an  analysis  of  the  impact  of  this  rule 
on  small  rural  hospitals. 

This  regulation  was  not  reviewed  by 
the  Office  of  Management  and  Budget. 

VII.  Collection  of  Information 
Requirements 

Sections  417.436(d)(iii).  417.801(b)(5), 
431.107(b)(4).  434.28,  483.10(b)(8), 
484.10(c)(2)(ii),  and  489.102(a)(2)  of  the 
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interim  final  rule  imposed  information 
collection  requirements  that  are  subject 
to  review  by  the  Office  of  Management 
and  Budget  (OMB)  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.).  These  information  collections 
require  hospitals,  nursing  facilities, 
skilled  nursing  facilities,  providers  of 
home  health  care  or  personal  care 
services,  hospice  programs  and  HMOs 
and  CMPs  to  document  in  the  medical 
record  whether  or  not  an  individual  has 
executed  an  advanced  directive.  We 
received  several  comments  on  our 
estimates  of  the  collection  burdens 
involved.  The  comments  and  our 
responses  are  presented  in  detail  in 
section  IV.  A  of  the  preamble  to  this  final 
rule.  OMB  has  approved  the  infonnation 
collection  requirements  set  forth  in  our 
March  6,  1992  interim  final  rule  through 
June  30.  1996  (Approval  Niunber  0938- 
610). 

List  of  Subjects 
42  CFR  Part  417 

Administrative  practice  and 
procedure.  Health  maintenance 
organizations  (HMOs).  Medicare. 
Reporting  and  recordkeeping 
requirements. 

42  CFB  Part  430 

Grants  to  States  for  Medical 
Assistance  Programs. 

42  CFR  Part  431 

Grant  programs — health,  Health 
facilities.  Medicaid,  Privacy,  Reporting 
and  recordkeeping  requirements. 

42  CFR  Part  434 

Grant  programs — health.  Health 
maintenance  organizations  (HMO). 
Medicaid.  Reporting  and  recordkeeping 
requirements. 

42  CFR  Part  483 

Grant  programs — health.  Health 
facilities.  Health  professions.  Health 
records.  Medicaid.  Nursing  homes. 
Nutrition,  Reporting  and  recordkeeping 
requirements.  Safety. 

42  CFR  Part  484 

Administrative  practice  and 
procedure.  Health  facilities.  Health 
professions.  Home  health  agencies. 
Medicare.  Reporting  and  recordkeeping 
requirements. 

42  CFR  Part  489 

Health  facilities.  Medicare.  Reporting 
and  recordkeeping  requirements. 

42  CFR  chapter  IV  is  amended  as 
follows; 

A.  Part  417  is  amended  as  set  forth 
below: 


PART  417— HEALTH  MAINTENANCE 
ORGANIZATIONS,  COMPETITIVE 
MEPICAL  PLANS,  AND  HEALTH  CARE 
PREPAYMENT  PLANS 

1.  The  authority  citation  for  part  417 
continues  to  read  as  follows: 

Authority:  Sees.  1102, 1833(a)(lKA). 
1861(s)(2)(H),  1871. 1874,  and  1876  of  the 
Social  Security  Act  (42  U.S.C.  1302, 
13951(a)(1)(A),  1395x(s)(2)(H),  1395hh, 
1395kk,  and  1395mm);  sec.  114(c)  of  Pub.  L. 
97-248  (42  U.S.C.  1395mm  note);  sees.  1301 
through  1318  of  the  Public  Health  Service 
Act  (42  U.S.C.  216  and  300e  through  30Oe- 
17),  unless  otherwise  noted. 

2.  In  §  417.436,  the  introductory  text 
of  paragraph  (d)(1)  is  republished, 
paragraphs  (d)(l)(i).  (d)(l)(ii)  and 
(d)(l)(vii)  are  revised,  the  introductory 
text  of  paragraph  (d)(2)  is  republished, 
paragraph  (d)(2)(ii)  is  revised,  and 
paragraph  (d)(3)  is  added  to  read  as 
follows: 

§  417.436    Rules  for  enroUaes. 

•         «         *         »         • 

(d)  Advance  directives.  (1)  An  HMO 
or  CMP  must  maintain  written  policies 
and  procedures  concerning  advance 
directives,  as  defined  in  §489.100  of 
this  chapter,  with  respect  to  all  adult 
individuals  receiving  medical  care  by  or 
through  the  HMO  or  CMP  and  are 
required  to: 

(i)  Provide  written  information  to 
those  individuals  concerning — 

(A)  Their  rights  under  the  law  of  the 
State  in  which  the  organization 
furnishes  services  (whether  statutory  or 
recognized  by  the  courts  of  the  State)  to 
make  decisions  concerning  such 
medical  care,  including  the  right  to 
accept  or  refuse  medical  or  surgical 
treatment  and  the  right  to  formulate,  at 
the  individual's  option,  advance 
directives.  Providers  are  permitted  to 
contract  with  other  entities  to  furnish 
this  information  but  are  still  legally 
responsible  for  ensuring  that  the 
requirements  of  this  section  are  met. 
Such  information  must  reflect  changes 
in  State  law  as  soon  as  possible,  but  no 
later  than  90  days  after  the  effective  date 
of  the  State  law;  and 

(B)  The  HMO's  or  CMP's  written 
policies  respecting  the  implementation 
of  those  rights,  including  a  clear  and 
precise  statement  of  limitation  if  the 
HMO  or  CMP  cannot  implement  an 
advance  directive  as  a  matter  of 
conscience.  At  a  minimum,  this 
statement  should: 

(1)  Clarify  any  differences  between 
institution-wide  conscience  objections 
and  those  that  may  be  raised  by 
individual  physicians; 

(2)  Identify  the  state  legal  authority 
permitting  such  objection;  and 


(3)  Describe  the  range  of  medical 
conditions  or  procedures  affected  by  the 
conscience  objection. 

(ii)  Provide  the  information  specified 
in  paragraphs  (d)(l)(i)  of  this  section  to 
each  enroUee  at  the  time  of  initial 
enrollment.  If  an  enrollee  is 
incapacitated  at  the  time  of  initial 
enrollment  and  is  unable  to  receive 
information  (due  to  the  incapacitating 
condition  or  a  mental  disorder)  or 
articulate  whether  or  not  he  or  she  has 
executed  an  advance  directive,  the  HMO 
or  CMP  may  give  advance  directive 
infonnation  to  the  enrollee's  family  or 
surrogate  in  the  same  manner  that  it 
issues  other  materials  about  policies  and 
procedures  to  the  family  of  the 
incapacitated  enrollee  or  to  a  surrogate 
or  other  concerned  persons  in 
accordance  with  State  law.  The  HMO  or 
CMP  is  not  relieved  of  its  obligation  to 
provide  this  information  to  the  enrollee 
once  he  or  she  is  no  longer 
incapacitated  or  unable  to  receive  such 
information.  Follow-up  procedures 
must  be  in  place  to  ensure  that  the 
information  is  given  to  the  individual 
directly  at  the  appropriate  time. 
***** 

(vii)  Provide  for  community  education 
regarding  advance  directives  that  may 
include  material  required  in  paragraph 
(d)(l)(i)(A)  of  this  section,  either 
directly  or  in  concert  with  other 
providers  or  entities.  Separate 
community  education  materials  may  be 
developed  and  used,  at  the  discretion  of 
the  HMO  or  CMP.  The  same  written 
materials  are  not  required  for  all 
settings,  but  the  material  should  define 
what  constitutes  an  advance  directive, 
emphasizing  that  an  advance  directive 
is  designed  to  enhance  an  incapacitated 
individual's  control  over  medical 
treatment,  and  describe  applicable  State 
law  concerning  advance  directives.  An 
HMO  or  CMP  must  be  able  to  document 
its  community  education  efforts. 

(2)  The  HMO  or  CMP— (i)  *  *  * 
(ii)  Is  not  required  to  implement  an 

advance  directive  if,  as  a  matter  of 
conscience,  the  HMO  or  CMP  cannot 
implement  an  advance  directive  and 
State  law  allows  any  health  care 
provider  or  any  agent  of  such  provider 
to  conscientiously  object. 

(3)  The  HMO  or  CMP  must  inform 
individuals  that  complaints  concerning 
non-compliance  with  the  advance 
directive  requirements  may  be  filed 
with  the  State  survey  and  certification 
agency. 

B.  Part  430  is  amended  as  set  forth 
below; 
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PART  430— GRANTS  TO  STATES  FOR 
MEDICAL  ASSISTANCE  PROGRAMS 

1.  The  authority  citation  for  part  430 
continues  to  read  as  follows: 

Authority:  Sec.  1202  of  the  Social  Security 
Act  (42  use.  1302). 

Subpart  B — State  Plans 

2.  In  §  430.12,  the  introductory  text  of 
paragraph  (c)(1)  is  republished,  and 
paragraph  (c)(l)(ii)  is  revised  to  read  as 
follows: 

§  430.12    Submittal  of  State  plan  and  plan 
amendments. 

***** 

(c)  Plan  amendments.  (1)  The  plan 
must  provide  that  it  will  be  amended 
whenever  necessary  to  reflect — 

***** 

(ii)  Material  changes  in  State  law. 
organization,  or  policy,  or  in  the  State's 
operation  of  the  Medicaid  program.  For 
changes  related  to  advance  directive 
requirements,  amendments  must  he 
submitted  as  soon  as  possible,  but  no 
later  than  60  days  from  the  effective 
date  of  the  change  to  State  law 
concerning  advance  directives. 
***** 

C.  Part  431  is  amended  as  set  forth 
below: 

PART  431— STATE  ORGANIZATION 
AND  GENERAL  ADMINISTRATION 

1.  The  authority  citation  for  part  431 
continues  to  read  as  follows: 

Authority:  Sec.  1102  of  the  Social  Security 
Act  (42  U.S.C.  1302). 

Subpart  A — Single  State  Agency 

2.  In  §431.20.  paragraph  (b)  is  revised 
to  read  as  follows: 

§431.20    Advance  directives. 

***** 

(b)  A  State  Plan  must  provide  that  the 
State,  acting  through  a  State  agency, 
association,  or  other  private  nonprofit 
entity,  develop  a  written  description  of 
the  State  law  (whether  statutory  or  as 
recognized  by  the  courts  of  the  State) 
concerning  advance  directives,  as 
defined  in  §489.100  of  this  chapter,  to 
be  distributed  by  Medicaid  providers 
and  health  maintenance  organizations 
(as  specified  in  section  1903(m)(l)(A)  of 
the  Act)  in  accordance  with  the 
requirements  under  part  489,  subpart  I 
of  this  chapter.  Revisions  to  the  written 
descriptions  as  a  result  of  changes  in 
State  law  must  be  incorporated  in  such 
descriptions  and  distributed  as  soon  as 
possible,  but  no  later  than  60  days  from 
the  effective  date  of  the  change  in  State 
law,  to  Medicaid  providers  and  health 
maintenance  organizations. 


D.  Part  434  is  amended  as  set  forth 
below: 

PART  434— CONTRACTS 

1.  The  authority  citation  for  part  434 
continues  to  read  as  follows: 

Authority:  1 102  of  the  Social  Security  Act 
(42  U.S.C.  1302). 

Subpart  C — Contracts  witti  HMOs  and 
PHPs:  Contract  Requirements 

2.  In  subpart  C,  §434.28  is  revised  to 
read  as  follows: 

§434.28    Advance  Directives. 

A  risk  comprehensive  contract  with 
an  HMO  must  provide  for  compliance 
with  the  requirements  of  subpart  I  of 
part  489  of  this  chapter  relating  to 
maintaining  written  policies  and 
procedures  respecting  advance 
directives.  This  requirement  includes 
provisions  to  inform  and  distribute 
written  information  to  adult  individuals 
concerning  policies  on  advance 
directives,  including  a  description  of 
applicable  State  law.  Such  information 
must  reflect  changes  in  State  law  as 
soon  as  possible,  but  no  later  than  90 
days  after  the  effective  date  of  the  State 
law. 

E.  Part  483  is  amended  as  set  forth 
below: 

PART  483— REQUIREMENTS  FOR 
STATES  AND  LONG  TERM  CARE 
FACILITIES 

1 .  The  authority  citation  for  part  483 
continues  to  read  as  follows: 

Authority:  Sees.  1102, 1819(a)-{d),  1861  (j) 
and  (1),  1863. 1871,  1902(a)(28),  1905  (a).(c). 
and  (d),  and  1919(a)-{f}  of  the  Social  Security 
Act  (U.S.C.  1302,  1395(i)(3)(a)-<f),  1395x  (j) 
and  (1).  1395Z,  1395hh,  1396a(a)(28),  1396d 
(a),(c)  and  (d)  and  1396r(a)-(f)).  unless 
otherwise  noted. 

Subpart  B — Requirements  for  Long- 
Term  Care  Facilities 

2.  In  §  483.10.  paragraph  (b)(7) 
introductory  text  is  republished,  and 
paragraphs  (b)(7)(iv)  and  (b)(8)  are 
revised  to  read  as  follows: 

§  483.1 0    Resident  rights. 

***** 

(b)  Notice  of  rights  and  services. 

*   *   * 

(7)  The  facility  must  furnish  a  written 
description  of  legal  rights  that 
includes —  *   *  * 

(iv)  A  statement  that  the  resident  may 
file  a  complaint  with  the  State  survey 
and  certification  agency  concerning 
resident  abuse,  neglect, 
misappropriation  of  resident  property  in 
the  facility,  and  non-compliance  with 
the  advance  directives  requirements. 


(8)  The  facility  must  comply  with  the 
requirements  specified  in  subpart  I  of 
part  489  of  this  chapter  relating  to 
maintaining  written  policies  and 
procedures  regarding  advance 
directives.  These  requirements  include 
provisions  to  inform  and  provide 
written  information  to  all  adult 
residents  concerning  the  right  to  accept 
or  refuse  medical  or  surgical  treatment 
and.  at  the  individual's  option, 
formulate  an  advance  directive.  This 
includes  a  written  description  of  the 
facility's  policies  to  implement  advance 
directives  and  applicable  State  law. 
Facilities  are  permitted  to  contract  with 
other  entities  to  furnish  this  information 
but  are  still  legally  responsible  for 
ensuring  that  the  requirements  of  this 
section  are  met.  If  an  adult  individual  is 
incapacitated  at  the  time  of  admission 
and  is  unable  to  receive  information 
(due  to  the  incapacitating  condition  or 
a  mental  disorder)  or  articulate  whether 
or  not  he  or  she  has  executed  an 
advance  directive,  the  facility  may  give 
advance  directive  infonnation  to  the 
individual's  family  or  surrogate  in  the 
same  maimer  that  it  issues  other 
materials  about  policies  and  procedures 
to  the  family  of  the  incapacitated 
individual  or  to  a  surrogate  or  other 
concerned  persons  in  accordance  with 
State  law.  "The  facility  is  not  relieved  of 
its  obligation  to  provide  this 
information  to  the  individual  once  he  or 
she  is  no  longer  incapacitated  or  unable 
to  receive  such  information.  Follow-up 
procedures  must  be  in  place  to  provide 
the  information  to  the  individual 
directly  at  the  appropriate  time. 
***** 

F.  Part  484  is  amended  as  set  forth 
below: 

PART  484— CONDITIONS  OF 
PARTICIPATION:  HOME  HEALTH 
AGENCIES 

1 .  The  authority  citation  for  part  484 
continues  to  read  as  follows: 

Authority:  Sec.  1102.  1861,  1866(a),  1871, 
and  1891  of  the  Social  Security  Act  (42 
use.  1302, 1395X,  1395cc(a),  1395hh,  and 
1395bbb). 

Subpart  B — Administration 

2.  In  §484.10,  paragraphs  (c){2)(ii) 
and  (f)  are  revised  to  read  as  follows: 

§484.10    Condition  of  participation:  Patient 
rights. 

***** 

(c)*  *  • 

(2)*   •  * 

(ii)  The  HHA  complies  with  the 
requirements  of  subpart  I  of  part  489  of 
this  chapter  relating  to  maintaining 
written  policies  and  procedures 
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regarding  advance  directives.  The  HHA 
must  inform  and  distribute  written 
information  to  the  patient,  in  advance, 
concerning  its  policies  on  advance 
directives,  including  a  description  of 
applicable  State  law.  The  HHA  may 
furnish  advance  directives  information 
to  a  patient  at  the  time  of  the  first  home 
visit,  as  long  as  the  information  is 
furnished  before  care  is  provided. 
«        «        •        »        * 

(f)  Standard:  Home  health  hotline. 
The  patient  has  the  right  to  be  advised 
of  the  availability  of  the  toll-free  HHA 
hothne  in  the  State.  When  the  agency 
accepts  the  patient  for  treatment  or  care, 
the  HHA  must  advise  the  patient  in 
writing  of  the  telephone  number  of  the 
home  health  hotline  established  by  the 
State,  the  hours  of  its  operation,  and 
that  the  purpose  of  the  hotline  is  to 
receive  complaints  or  questions  about 
local  HHAs.  The  patient  also  has  the 
right  to  use  this  hotline  to  lodge 
complaints  concerning  the 
implementation  of  the  advance 
directives  requirements. 

G.  Part  489  is  amended  as  set  forth 
below: 

PART  489— PROVIDER  AND  SUPPLIER 
AGREEMENTS 

1.  The  authority  citation  for  part  489 
continues  to  read  as  follows: 

Authority:  Sees.  1102. 1861. 1864. 1866. 
1867.  and  1871  of  the  Social  Security  Act  (42 
U.S.C.  1302, 1395X.  1395aa.  1395cc.  1395dd. 
and  1395hh)  and  sec.  602  (k)  of  Pub.  L.  98- 
21  (42  U.S.C  1395WW  note). 

Subpart  I— Advance  Directives 

2.  In  §  489.102,  paragraph  (a) 
introductory  text  is  republished, 
paragraphs  (aMD,  (aK2).  (a)(4)  and  (a)(6) 
are  revised,  paragraph  (b)  introductory 
text  is  republished,  paragraph  (b)(3)  is 
revised,  paragraph  (c)  introductory  text 
is  repubhshed.  paragraph  (c)(2)  is 
revised,  and  paragraph  (e)  is  added  to 
read  as  follows: 

§489.102    Requirements  for  providers. 

(a)  Hospitals,  rural  primary  care 
hospitals,  skilled  nursing  facilities, 
nursing  facilities,  home  health  agencies, 
providers  of  home  health  care  (and  for 
Medicaid  purposes,  providers  of 
personal  care  services),  and  hospices 
must  maintain  written  policies  and 
procedures  concerning  advance 
directives  with  respect  to  all  adult 
individuals  receiving  medical  care  by  or 
through  the  provider  and  are  required 

to: 
(1)  Provide  written  information  to 

such  individuals  concerning — 

(i)  An  individual's  rights  under  State 
law  (whether  statutory  or  recognized  by 


the  courts  of  the  State)  to  make 
decisions  concerning  such  medical  care, 
including  the  right  to  accept  or  refuse 
medical  or  surgical  treatment  and  the 
right  to  formulate,  at  the  individual's 
option,  advance  directives.  Providers 
are  permitted  to  contract  with  other 
entities  to  furnish  this  information  but 
are  still  legally  responsible  for  ensuring 
that  the  requirements  of  this  section  are 
met.  Providers  are  to  update  and 
disseminate  amended  information  as 
soon  as  possible,  but  no  later  than  90 
days  from  the  effective  date  of  the 
changes  to  State  law;  and 

(ii)  The  written  policies  of  the 
provider  or  organization  respecting  the 
implementation  of  such  rights, 
including  a  clear  and  precise  statement 
of  limitation  if  the  provider  cannot 
implement  an  advance  directive  on  the 
basis  of  conscience.  At  a  minimum,  a 
provider's  statement  of  limitation 
should: 

(A)  Clarify  any  differences  between 
institutioB-wide  conscience  objections 
and  those  that  may  be  raised  by 
individual  physicians; 

(B)  Identify  the  state  legal  authority 
permitting  such  objection;  and 

(C)  Describe  the  range  of  medical 
conditions  or  procedures  affected  by  the 
conscience  objection. 

(2)  Document  in  the  individual's 
medical  record  whether  or  not  the 
individual  has  executed  an  advance 
directive; 
«        •        •        •        • 

(4)  Ensure  compliance  with 
requirements  of  State  law  (whether 
statutory  or  recognized  by  the  courts  of 
the  State)  regarding  advance  directives. 
The  provider  must  inform  individuals 
that  complaints  concerning  the  advance 
directive  requirements  may  be  filed 
with  the  State  survey  and  certification 
agency; 


(6)  Provide  for  community  education 
regarding  issues  concerning  advance 
directives  that  may  include  material 
required  in  paragraph  (a)(1)  of  this 
section,  either  directly  or  in  concert 
with  other  providers  and  organizations. 
Separate  community  education 
materials  may  be  developed  and  used,  at 
the  discretion  of  providers.  The  same 
written  materials  do  not  have  to  be 
provided  in  all  settings,  but  the  material 
should  define  what  constitutes  an 
advance  directive,  emphasizing  that  an 
advance  directive  is  designed  to 
enhance  an  incapacitated  individual's 
control  over  medical  treatment,  and 
describe  applicable  State  law 
concerning  advance  directives.  A 
provider  must  be  able  to  document  its 
community  education  efforts. 


(b)  The  information  specified  in 
paragraph  (a)  of  this  section  is 
furnished;  *  *  * 

(3)  (i)  In  the  case  of  a  home  health 
agency,  in  advance  of  the  individual 
coming  under  the  care  of  the  agency. 
The  HHA  may  furnish  advance 
directives  information  to  a  patient  at  the 
time  of  the  first  home  visit,  as  long  as 
the  information  is  furnished  before  care 
is  provided.  . 

(ii)  In  the  case  of  personal  care 
services,  in  advance  of  the  individual 
coming  under  the  care  of  the  personal 
care  services  provider.  The  personal 
care  provider  may  furnish  advance 
directives  information  to  a  patient  at  the 
time  of  the  first  home  visit,  as  long  as 
the  information  is  furnished  before  care 
is  provided. 
•        •        •        •        • 

(c)  The  providers  listed  in  paragraph 
(a)  of  this  section—*  *  * 

(2)  Are  not  required  to  implement  an 
advance  directive  if,  as  a  matter  of 
conscience,  the  provider  cannot 
implement  an  advance  directive  and 
State  law  allows  any  health  care 
provider  or  any  agent  of  such  provider 
to  conscientiously  object. 
»        •        •        *        * 

(e)  If  an  adult  individual  is 
incapacitated  at  the  time  of  admission 
or  at  the  start  of  care  and  is  unable  to 
receive  information  (due  to  the 
incapacitating  conditions  or  a  mental 
disorder)  or  articulate  whether  or  not  he 
or  she  has  executed  an  advance 
directive,  then  the  provider  may  give 
advance  directive  information  to  the 
individual's  family  or  surrogate  in  the 
same  manner  that  it  issues  other 
materials  about  policies  and  procedures 
to  the  family  of  the  incapacitated 
individual  or  to  a  surrogate  or  other 
concerned  persons  in  accordance  with 
State  law.  The  provider  is  not  relieved 
of  its  obligation  to  provide  this 
information  to  the  individual  once  he  or 
she  is  no  longer  incapacitated  or  unable 
to  receive  such  information.  Follow-up 
procedures  must  be  in  place  to  provide 
the  information  to  the  individual 
directly  at  the  appropriate  time. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773.  Medicare — Hospital 
Insurance:  Program  No.  93.774,  Medicare- 
Supplementary  Medical  Insurance  Program: 
and  Program  No.  93.778,  Medical  Assistance 
Program) 

Dated;  May  31. 1995. 
Bruce  C.  Vladeck, 

Administrator.  Health  Care  Financing 
Administration. 
[FR  Doc.  95-15550  Filed  6-26-95;  8:45  am] 
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List  of  Subjects  in  34  CFR  Part  263 

Grant  programs-education.  Indians- 
education,  Reporting  and  recordkeeping 
requirements.  Scholarships  and 
fellowships. 

(Catalog  of  Federal  Domestic  Assistance 
Numbers:  84.087  Indian  Education — 
Fellowships  for  Indian  Students;  and  84.299 
Indian  Education — Special  Programs) 

Dated:  June  9, 1995. 
Thomas  W.  Payzant, 
Assistant  Secretary  for  Elementary  and 
Secondary  Education. 

The  Secretary  amends  Title  34  of  the 
Code  of  Federal  Regulations  by  revising 
Part  263  to  read  as  follows: 

PART  263— INDIAN  FELLOWSHIP  AND 
PROFESSIONAL  DEVELOPMENT 
PROGRAMS 

Sut>part  A — General 

Sec. 

263.1  What  are  the  Indian  Fellowship  and 
Professional  Development  Programs? 

263.2  Who  is  eligible  to  apply  under  the 
Indian  Fellowship  Program? 

263.3  What  definitions  apply  to  the  Indian 
Fellowship  and  Professional 
Development  Programs? 

263.4  What  are  the  allowable  fields  of  study 
in  the  Indian  Fellowship  Program? 

263.5  What  does  a  fellowship  award 
include?  , 

263.6  What  is  the  time  period  for  a 
fellowship  award? 

Subpart  B — How  Does  the  Secretary  Select 
Fellows? 

263.20  What  priority  is  given  to  certain 
applicants? 

263.21  What  should  the  fellowship 
application  contain? 

263.22  How  does  the  Secretary  evaluate 
applications? 

Subpart  C— What  Conditions  Must  be  Met 

by  Fellows? 

263.30  What  are  the  basic  requirements  of 
a  Fellow? 

263.31  What  information  must  be  submitted 
after  a  fellowship  is  awarded? 

263.32  What  are  the  requirements  for  a 
leave  of  absence? 

263.33  What  is  required  for  continued 
funding  under  a  fellowship? 

263.34  When  is  a  fellowship  discontinued? 

263.35  What  are  the  payback  requirements? 

263.36  When  does  payback  begin? 

263.37  What  are  the  payback  reporting 
requirements? 

Subpart  D — How  are  Fellowship  Payments 
Made? 

263.40    How  are  payments  made? 

Authority:  20  U.S.C.  7832  and  7833,  unless 
otherwise  noted. 

Subpart  A — General 

§  263.1     What  are  the  Indian  Fellowship  and 
Professional  Development  Programs? 

(a)  The  Indian  Fellowship  Program 
provides  fellowships  to  enable  Indian 


students  to  pursue  a  course  of  study 
leading  to^ 

(1)  A  postbaccalaureate  degree  in 
medicine,  law,  education,  psychology, 
clinical  psychology,  or  related  field;  or 

(2)  An  undergraduate  or 
postbaccalaureate  degree  in  business 
administration,  engineering,  natural 
resources,  or  a  related  field. 

(b)  The  Professional  Development 
Program  provides  grants  to  eligible 
entities  to — 

(1)  Increase  the  number  of  qualified 
Indian  individuals  in  professions  that 
serve  Indian  people; 

(2)  Provide  training  to  qualified 
Indian  individuals  to  become  teachers, 
administrators,  teacher  aides,  social 
workers,  and  ancillary  educational 
personnel;  and 

(3)  Improve  the  skills  of  qualified 
Indian  individuals  who  serve  in  the 
capacities  described  in  paragraph  (b)(2) 
of  this  section. 

(c)  The  Indian  Fellowship  and 
Professional  Development  Programs 
require  individuals  who  receive  training 
under  either  program  to — 

(1)  Perform  work  related  to  the 
training  received  under  either  program 
and  that  benefits  Indian  people,  or  to 
repay  all  or  a  prorated  part  of  the 
assistance  received  under  the  program; 
and 

(2)  Report  to  the  Secretary  on  the 
individual's  compliance  with  the  work 
requirement. 

(Authority:  20  U.S.C.  7832  and  7833) 

§  263.2    Who  is  eligible  to  apply  under  the 
Indian  Fellowship  Program? 

In  order  to  be  eligible  for  a  fellowship 
an  applicant  must  be — 

(a)  An  Indian  as  defined  in  §  263.3  of 
this  part; 

(b)  A  United  States  citizen;  and 
(c)(1)  Currently  in  attendance  or  have 

been  accepted  for  admission  as  a  full- 
time  undergraduate  or  graduate  student 
at  pn  accredited  institution  of  higher 
education  in  one  of  the  fields  listed  in 
§  263.4  or  a  related  field;  and 

(2)  Recognized  by  the  institution  as  a 
degree  candidate. 

(d)  Eligible  under  34  CFR  75.60. 
(Authority:  20  U.S.C.  7833;  20  U.S.C.  1221e- 
3(a)(1)  and  3474) 

§  263.3    What  definitions  apply  to  the 
Indian  Fellowship  and  Professional 
Development  Programs? 

The  following  definitions  apply  to  the 
Indian  Fellowship  and  the  Professional 
Development  Programs: 

Department  means  the  U.S. 
Department  of  Education. 

Dependent  allowance  means  costs  for 
the  care  of  minor  children  who  reside 
with  the  Fellow. 


Expenses  means  tuition  and  required 
fees;  required  university  health 
insurance;  room,  personal  living 
expenses,  and  board  at  or  near  the 
institution;  dependent  allowance; 
instructional  supplies;  and  reasonable 
travel  and  research  costs  associated  with 
doctoral  dissertation  completion. 

Fellow  means  the  recipient  of  a 
Fellowship  under  the  Indian  Fellowship 
Program.  The  term  "Fellow"  also 
includes  individual  project  participants 
under  the  Professional  Development 
Program  with  regard  to  the  payback 
provisions  contained  in  sections 
263.35-263.37  of  this  part. 

Fellowship  means  an  award  under  the 
Indian  Fellowship  Program. 

Full  course  load  means  the  number  of 
credit  hours  that  the  institution  requires 
of  a  full-time  student. 

Full-time  student  means  a  student 
who — 

(1)  Is  a  degree  candidate; 

(2)  Carries  a  full  course  load;  and 

(3)  Is  not  employed  for  more  than  20 
hours  a  week. 

Good  standing  means  a  cumulative 
grade  point  average  of  at  least  2.0  on  a 
4.0  grade  point  scale  in  which  failing 
grades  are  computed  as  part  of  the 
average,  or  another  appropriate  standard 
established  by  the  institution. 

Graduate  degree  means  a 
postbaccalaureate  degree  awarded  by  an 
institution  of  higher  education  beyond 
the  undergraduate  level. 

Indian  means  an  individual  who  is — 

(1)  A  member  of  an  Indian  tribe  or 
band,  as  membership  is  defined  by  the 
Indian  tribe  or  band,  including  any  tribe 
or  band  terminated  since  1940,  and  any 
tribe  or  band  recognized  by  the  State  in 
which  the  tribe  or  band  resides;  or 

(2)  A  descendant,  in  the  first  or 
second  degree,  of  an  individual 
described  in  paragraph  (1)  of  this 
definition;  or 

(3)  Considered  by  the  Secretary  of  the 
Interior  to  be  an  Indian  for  any  purpose; 
or 

(4)  An  Eskimo,  Aleut,  or  other  Alaska 
Native;  or 

(5)  A  member  of  an  organized  Indian 
group  that  received  a  grant  under  the 
Indian  Education  Act  of  1988  as  it  was 
in  effect  October  19,  1994. 

Institution  of  higher  education  means 
an  accredited  college  or  university 
within  the  United  States  leading  to  a 
baccalaureate  or  postbaccalaureate 
degree. 

Payback  means  work-related  service 
or  cash  reimbursement  to  the 
Department  of  Education  for  the  training 
received  under  the  Indian  Fellowship  or 
Professional  Development  Program. 

Secretary  means  tne  Secretary  of  the 
Department  of  Education  or  an  official 
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or  employee  of  the  Department  acting 
for  the  Secretary  under  a  delegation  of 
authority. 

Stipend  means  that  portion  of  an 
award  that  is  used  for  room  and  board 
and  personal  living  expenses. 

Undergraduate  degree  means  a 
baccalaureate  (bachelor's)  degree 
awarded  by  an  institution  of  higher 
education. 
(Authority:  20  U.S.C.  7832  and  7833) 

§  263.4    What  are  the  allowable  fields  of 
study  in  the  Indian  Feilowehip  Program? 

(a)  The  following  are  allowable  fields 
for  an  undergraduate  degree  under  this 
program: 

(1)  Business  Administration. 

(2)  Engineering. 

(3)  Natural  Resources. 

(b)  The  following  are  allowable  fields 
for  a  graduate  degree  under  this 
program: 

(1)  Medicine. 

(2)  Clinical  Psyehology. 

(3)  Law. 

(4)  Education. 

(5)  Psychology. 

(6)  Engineering. 

(7)  Natural  Resources. 

(8)  Business  Administration. 

(c)  The  Secretary  considers  under 
paragraphs  (a)  and  (b),  on  a  case-by-case 
basis,  the  eligibility  of  applications  for 
fellowships  in  related  fields  of  study. 

(Authority:  20  U.S.C.  7833) 

f  263.5    Wtiat  does  a  fellowship  award 
Include? 

(a)  The  Secretary  awards  a  fellowship 
in  an  amount  up  to,  but  not  more  than, 
the  expenses  as  defined  in  this  part.  The 
assistance  provided  by  the  program 
either — 

(1)  Fully  finances  a  student's 
educational  expenses;  or 

(2)  Supplements  other  financial  aid, 
including  Federal  funding,  other  than 
loans,  for  meeting  educational  expenses. 

(b)  The  Secretary  announces  the 
expected  maximum  amounts  for 
subsistence  and  other  fellowship  costs 
in  the  annual  application  notice 
published  in  the  Federal  Register. 

(Authority:  20  U.S.C  7833) 

§  263.6    What  is  the  tinrte  period  for  a 
fellowship  award? 

(a)  The  Secretary  awards  a  fellowship 
for  a  period  of  time  not  exceeding — 

(1)  Four  academic  years  for  an 
undergraduate  or  doctorate  degree;  and 

(2)  Two  academic  years  for  a  master's 
degree. 

\b)  With  prior  approval  from  the 
Secretary,  summer  school  may  be 
allowed  for  eligible  continuation 
students  after  completion  of  the  first 
academic  year. 


(Authority:  20  U.S.C.  7833) 


Subpart  B — How  Does  the  Secretary 
Select  Fellows? 

§  263.20    Wtiat  priority  is  given  to  certain 
applicants? 

The  Secretary  awards  not  more  than 
10  percent  of  the  fellowships,  on  a 
priority  basis,  to  persons  receiving 
training  in  guidance  counseling  with  a 
specialty  in  the  area  of  alcohol  and 
substance  abuse  counseling  and 
education. 

(Authority:  20  U.S.C.  7833) 

§  263.21    What  should  the  fellowship 
application  contain? 

In  addition  to  the  requirements 
specified  in  §263.22  of  this  part,  an 
applicant  shall  provide  evidence  that — 

(a)  The  applicant  is  Indian  as  defined 
in  §  263.3  of  this  part.  Evidence  may  be 
in  the  form  of — 

(l)(i)  A  copy  of  the  applicant's 
documentation  of  tribal  enrollment  or 
membership;  or 

(ii)  A  copy  of  the  jiarent's  or 
grandparent's  documentation  of  tribal 
enrollment  or  membership,  with 
supporting  birth  certificates  or  similar 
documents  showing  the  applicant's 
descendance  from  the  enrolled  member; 

(2)  A  letter  of  certification  on  official 
letterhead  with  the  appropriate 
signature  from  a  Federally  or  State 
recognized  tribe  or  band;  or 

(3)  A  certificate  of  degree  of  Indian 
blood  (ODIB)  issued  by  an  authorized 
representative  of  the  Bureau  of  Indian 
Affairs  or  an  official  of  a  Federally 
recognized  tribe. 

(b)(1)  The  applicant  is  currently  in 
attendance  or  has  been  accepted  for 
admission  as  a  full-time  student  at  an 
accredited  institution  of  higher 
education  in  one  of  the  eligible  fields  of 
study  listed  in  §263.4;  or 

(2)  For  an  applicant  who  has  not  yet 
been  accepted  for  admission, 
documentation  that  the  applicant  is 
accepted  by  an  accredited  institution  of 
higher  education  by  a  date  to  be 
specified  by  the  Secretary. 

(c)(1)  The  most  current  official  high 
school  and,  if  appropriate, 
undergraduate  transcripts,  for 
undergraduate  applicants;  or 

(2)  The  most  current  official 
undergraduate  and,  if  appropriate, 
graduate  transcripts,  for  graduate 
applicants. 

(d)  The  certification  required  imder 
34  CFR  75.61. 

(Approved  by  the  Office  of  Management  and 
Budget  under  contiol  number  1810-0020) 
(Authority:  20  U.S.C.  7833;  20  U.S.C.  12218- 
3(a)(1)  and  3474). 


§  263.22  .  How  does  the  Secretary  evaluate 
applications? 

(a)  The  Secretary  reviews  and  ranks 
an  application  with  other  applications 
for  the  same  field  and  related  fields  of 
study. 

(b)  The  following  criteria,  with  the 
total  number  of  points  available  in 
parenthesis,  are  used  to  evaluate  an 
application  for  a  new  fellowship  award: 

U)  Official  academic  record  [60 
points).  The  Secretary  considers  the 
quality  of  the  applicant's  academic 
record  by  reviewing — 

(i)  The  applicant's  grade  point  average 
and,  if  applicable,  standardized  test 
scores,  such  as  the  Scholastic  Aptitude 
Test  (SAT),  American  College  Testing 
Assessment  Program  (ACT),  Graduate 
Record  Examination  (ORE),  Law  School 
Admissions  Test  (LSAT).  Medical 
College  Admission  Test  (MCAT),  and 
achievement  tests. 

(ii)  The  applicant's  official  transcripts 
and  any  grade  reports. 

(2)  Letters  of  recommendation  (15 
points).  The  Secretary  considers  the 
applicant's  potential  for  success  in 
completing  the  academic  requirements 
for  his  or  her  field  of  study  by  reviewing 
one  letter  of  recommendation  from  each 
of  the  following  categories — 

(i)  A  school  principal,  teacher, 
academic  or  non-academic  instructor  or 
counselor,  a  college  professor,  or 
academic  advisor; 

(ii)  A  member  of  the  community  or 
civic  leader  who  has  observed  the 
applicant  in  educational,  social  or  civic 
activities;  and 

(iii)  A  tribal  representative  or  an 
Indian  coraiHunity  member. 

(3)  Coramitmeat  essay  (25  points). 
The  Secretary  considers  the  applicant's 
commitment  by  reviewing  an  essay, 
written  by  the  applicant,  that   . 
addresses — 

(i)  The  applicant's  career  goals  and 
why  the  chosen  field  of  study  will 
benefit  Indian  people; 

(ii)  The  applicant's  life  experiences, 
and  personal  and  family  expectations 
that  will  enhance  the  applicant's 
anticipated  career  accomplishments; 
and 

(iii)  The  applicant's  anticipated 
commitment  to  providing  service  to 
Indian  people. 


(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1810-0020) 
(Authority:  20  U.S.C.  7833) 

Subpart  C — What  Conditions  Must  be 
Met  by  Fellows? 

§  263.30    What  are  the  basic  requirements 
of  a  Fellow? 

A  Fellow  shall — 
(a)  Start  school  during  the  first 
semester  of  the  award  at  the  institution 
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named  on  the  grant  award  document 
and  complete  at  least  one  full  academic 
term; 

(b)  Submit  to  the  Secretary  two  copies 
of  his  or  her  official  grade  report  at  the 
close  of  each  academic  term,  and  upon 
completion  of  the  training  program,  at 
that  institution; 

(c)  Submit  an  annual  continuation 
application,  in  the  form  and  timeframes 
specified  by  the  Secretary,  to  request 
funding  for  each  remaining  academic 
year  approved  under  the  initial 
application; 

(d)  Request  a  written  leave  of  absence 
at  least  30  days  prior  to  withdrawal, 
unless  in  an  emergency  situation,  from 
the  Secretary  for  any  interruption  in  his 
or  her  program  of  academic  studies;  and 

(e)  Sign  an  agreement,  at  the  time  of 
the  award,  with  the  Department  to  meet 
the  provisions  of  the  payback 
requirement. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1810-0020) 
(Authority:  20  U.S.C.  7833) 

§  263.31    What  information  must  be 
submitted  after  a  fellowship  is  awarded? 

To  verify  further  the  accuracy  of  the 
information  provided  in  the  application, 
the  applicant  shall  provide  all 
information  and  documents  as 
requested  by  the  Secretary,  inclnding 
information  on  other  financial  aid 
sources  for  educational  purposes.  The 
applicant's  failure  to  provide  the 
requested  information  and  documents 
invalidates  the  application  and  the 
Secretary  will  not  consider  it  for 
funding. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1810-0020) 
(Authority:  20  U.S.C.  7833) 

§  263.32    What  are  the  requirements  for  a 
leave  of  absence? 

(a)  The  Secretary  may  approve  a  leave 
of  absence,  for  a  period  not  longer  than 
one  academic  year,  provided  a  Fellow 
has  successfully  completed  at  least  one 
academic  year. 

(b)  A  written  request  for  a  leave  of 
absence  shall  be  submitted  to  the 
Secretary  not  less  than  30  days  prior  to 
withdrawal  or  completion  of  a  grading 
period,  unless  an  emergency  situation 
has  occurred  and  the  Secretary  waives 
the  prior  notification  requirement. 

(c)  The  Secretary  permits  a  leave  of 
absence  only  if  the  institution  certifies 
that  the  Fellow  is  eligible  to  resume  his 
or  her  course  of  study  at  the  end  of  the 
leave  absence. 

(d)  The  Secretary  shall  withdraw  any 
remaining  funds  of  the  Fellow's  award 
when  a  leave  of  absence  has  occurred 
prior  to  the  end  of  an  academic  term. 


(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1810-0020) 
(Authority:  20  U.S.C.  7833) 

§  263.33    What  is  required  for  continued 
funding  under  a  fellowship? 

(a)  The  Secretary  reviews  the  status  of 
each  Fellow  at  the  end  of  each  year  and 
continues  support  only  if  the  Fellow — 

(1)  Has  complied  with  requirements 
under  this  part; 

(2)  Has  remained  a  full-time  student 
in  good  standing  in  the  field  in  which 
the  fellowship  was  awarded;  and 

(3)  Has  submitted  a  noncompeting 
continuation  application  requesting 
additional  support. 

(b)  A  fellowsnip  terminates  when  the 
Fellow  receives  the  degree  being  sought 
or  after  the  Fellow  has  received  the 
fellowship  for  the  maximum  number  of 
years  allowed  as  defined  in  §  263.6  of 
this  part,  whichever  comes  first. 

(Authority:  20  U.S.C.  7833) 

§263.34.    When  is  a  fellowship 
discontinued? 

(a)  The  Secretary  may  discontinue  the 
fellowship,  if  the  Fellow — 

(1)  Fails  to  comply  with  the 
provisions  under  this  part,  including 
failure  to  obtain  an  approved  leave  of 
absence  under  §  263.32.  or  with  the 
terms  and  conditions  of  the  fellowship 
award;  or 

(2)  Fails  to  report  any  change  in  his 
or  her  academic  status. 

(b)  The  Secretary  will  discontinue  a 
fellowship  only  after  providing 
reasonable  notice  and  an  opportunity 
for  the  Fellow  to  rebut,  in  writing  or  in 
an  informal  meeting  with  the 
responsible  official  in  the  Department  of 
Education,  the  basis  for  the  decision. 

(Authority:  20  U.S.C.  7833) 

§  263.35    What  are  the  payback 
requirements? 

(a)  Individuals  recmving  assistance 
under  the  Indian  Fellowship  Program  or 
the  Professional  Development  Program 
are  required  to — 

(1)  Perform  work  related  te  the 
training  received  and  that  benefits 
Indian  people;  or 

(2)  Repay  all  or  a  prorated  part  of  the 
assistance  received. 

(b)  The  period  of  time  required  for  a 
work-related  payback  is  equivalent  to 
the  total  period  of  time  for  which 
training  was  actually  received  under  the 
Indian  Fellowship  Program  or 
Professional  Development  Program. 

(c)  The  cash  payback  required  shall  be 
equivalent  to  the  total  amount  of  funds 
received  and  expended  for  training 
received  under  either  of  these  programs 
and  may  be  prorated  based  on  any 
approved  work-related  service  the 
participant  performs. 


(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1810-0020) 
(Authority:  20  U.S.C.  7832  and  7833) 

§  263.36    When  does  payback  begin? 

(a)  For  all  fellows  who  complete  their 
training  under  the  Indian  Fellowship 
Program  or  Professional  Development 
Program,  except  for  medical  degree  and 
doctoral  degree  candidates,  payback 
shall  begin  within  six  months  from  the 
date  of  completion  of  the  training. 

(1)  For  fellows  in  a  doctoral  degree 
program  requiring  a  dissertation, 
payback  shall  begin  not  later  than  two 
years  after  the  program's  academic 
course  work  has  been  completed  or  the 
institution  determines  the  student  is  no 
longer  eligible  to  participate  in  the 
training  program,  whichever  occurs 
first. 

(i)  After  academic  course  work  has 
been  completed,  fellows  in  doctoral 
degree  programs  shall  submit  an  annual 
written  report  to  the  Secretary  on  the 
status  of  the  dissertation. 

(ii)  Fellows  will  provide  written 
notification  to  the  Secretary,  within  30 
days,  of  completion  of  the  dissertation 
and  the  participant's  plans  for 
completing  a  work-related  or  cash 
payback. 

(2)  For  fellows  in  a  doctoral  degree 
program  with  clinical  or  internship 
requirements,  payback  shall  begin 
within  6  months  after  the  clinical  or 
internship  requirements  have  been  met 
or  the  institution  determines  the  student 
is  no  longer  eligible  to  participate  in  the 
training  program,  whichever  occurs 
first. 

(i)  After  academic  course  work  has 
been  completed,  fellows  in  a  doctoral 
degree  program  with  clinical  or 
internship  requirements  shall  submit  an' 
annual  written  report  to  the  Secretary 
on  the  status  of  completion  of  the 
clinical  or  internship  requirements. . 

(ii)  Fellows  will  provide  written 
notificaUon  to  the  Secretary,  within  30 
days,  of  completion  of  the  clinical  or 
internship  requirements  and  the 
participant's  plans  for  completing  a 
work-related  or  cash  payback. 

(3)  For  fellows  in  a  medical  degree 
program,  payback  shall  begin  six 
months  ft"om  the  date  that  all  residency 
requirements  of  the  program  have  been 
met  or  the  institution  determines  the 
student  is  no  longer  eligible  to 
participate  in  the  training  program, 
whichever  occurs  first. 

(i)  After  academic  course  work  has 
been  completed,  fellows  in  a  medical 
degree  program  shall  submit  an  annual 
written  report  to  the  Secretary  on  the 
status  of  completion  of  the  residency 
requirements  of  the  program. 
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(ii)  Fellows  will  provide  written 
notification  to  the  Secretary,  within  30 
days,  of  completion  of  the  residency 
requirements  and  the  participant's  plans 
for  completing  a  work-related  or  cash 
payback. 

(b)  For  fellows  who  do  not  complete 
their  training  under  the  Indian 
Fellowship  Program  or  Professional 
Development  Program,  payback  shall 
begin  within  six  months  from  the  date 
the  Fellow  leaves  the  Indian  Fellowship 
or  Professional  Development  Program, 
unless  he  or  she  continues  as  a  full-time 
student  without  interruption,  in  a 
program  leading  to  a  degree  in  an 
accredited  institution  of  higher 
education. 

(1)  If  the  Fellow  leaves  the  Indian 
Fellowship  Program  or  Professional 
Development  Program,  but  plans  to 
continue  his  or  her  education  as  a  full- 
time  student,  the  Secretary  may  defer 
the  payback  requirement  until  the 
participant  has  completed  his  or  her 
educational  program.  Written  requests 
for  deferment  shall  be  submitted  to  the 
Secretary  within  30  days  of  leaving  the 
Indian  Fellowship  Program  or  the 
Professional  Development  Program  and 
shall  provide  the  following 
information — 

(i)  The  name  of  the  accredited 
institution  the  student  will  be  attending; 

(ii)  A  copy  of  the  letter  of  admission 
from  the  institution; 

(iii)  The  degree  being  sought;  and 

(iv)  The  projected  date  of  completion. 

(2)  After  approval  by  the  Secretary  for 
deferment  of  the  payback  provision  on 
the  basis  of  continuing  as  a  full-time 
student,  former  fellows  are  required  to 
submit  to  the  Secretary  a  status  report 
from  an  academic  advisor  or  other 
authorized  representative  of  the 
institution  of  higher  education,  showing 


verification  of  enrollment  and  status, 
after  every  grading  period. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1810-0020) 
(Authority:  20  U.S.C  7832  and  7833) 

§  263.37    What  are  the  payt>ack  reporting 
requirements? 

(a)  Written  notice.  Participants  shall 
submit  to  the  Secretary,  within  30  days 
of  completion  of  their  training  program, 
a  written  notice  of  intent  to  complete  a 
work-related  or  cash  payback,  or  to 
continue  in  a  degree  program  as  a  full- 
time  student. 

(b)  Work-related  payback.  If  the 
participant  proposes  a  work-related 
payback,  the  vmtten  notice  of  intent 
shall  include  information  explaining 
how  the  work-related  service  is  related 
to  the  training  received  and  benefits 
Indian  people. 

(1)  For  work-related  service,  the 
Secretary  shall  review  each  participant's 
payback  plan  to  determine  if  the  work- 
related  service  is  related  to  the  training 
received  and  benefits  Indian  people. 
The  Secretary  approves  the  payback 
plan  if  a  determination  is  made  that  the 
work-related  service  to  be  performed  is 
related  to  the  training  received  and 
benefits  Indian  people,  meets  all 
applicable  statutory  and  regulatory 
requirements,  and  is  otherwise 
appropriate. 

(2)  The  payback  plan  for  work-related 
service  shall  identify  where,  when,  the 
type  of  service,  and  for  whom  the  work 
will  be  performed. 

(3)  A  participant  shall  notify  the 
Secretary  in  writing  of  any  change  in  the 
work-related  service  being  performed 
within  30  days  of  such  change. 

(4)  For  work-related  payback, 
individuals  shall  submit  a  status  report 
every  six  months  beginning  from  the 
date  the  work-related  service  is  to  begin. 


The  reports  shall  include  a  certification 
from  the  participant's  employer  that  the 
service  or  services  have  been  performed 
without  interruption. 

(4)  Upon  written  request,  and  if 
appropriate,  the  Secretary  may  extend 
the  period  for  completing  a  work-related 
payback  by  a  total  of  18  months. 

(5)  For  participants  that  initiate,  but 
cannot  complete,  a  work-related 
payback,  the  payback  reverts  to  a  cash 
payback. 

(c)  Cash  payback.  If  a  cash  payback  is 
to  be  made,  the  Department  will  contact 
the  participant  to  establish  an 
appropriate  schedule  for  payments. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1810-0020) 
(Authority:  20  U.S.C.  7832  and  7833) 

Subpart  D — How  are  Fellowship 
Payments  Made? 

§  263.40    How  are  payments  made? 

(a)  Fellowship  payments  are  made 
directly  to  the  institution  of  higher 
education  where  a  Fellow  is  enrolled, 
with  stipends  provided  to  the  Fellow  in 
installments  by  the  institution.  No  fewer 
than  two  installments  per  academic  year 
may  be  made. 

(b)  If  a  Fellow  transfers  to  another 
institution,  the  fellowship  may  also  be 
transferred  provided  the  Fellow 
maintains  basic  eligibility  for  the  award. 

(c)  A  Fellow  who  officially  or 
unofficially  withdraws  or  is  expelled 
from  an  institution  before  completion  of 
a  term  shall  refund  a  prorated  portion  of 
the  stipends  received,  as  determined  by 
the  Secretary.  The  Secretary  will  require 
the  institution  to  return  any 
unexpended  funds. 

(Authority:  20  U.S.C.  7833) 

(FR  Doc.  95-15655  Filed  6-26-95;  8:45  am) 
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DEPARTMENT  OF  EDUCATION 
RIN  1810-AA79 

34  CFR  Part  263 

Indian  Fallowship  and  Professional 
Dcvalopment  Programs 

AGENCY:  Department  of  Education. 
ACTION:  Final  regulations. 

summary:  The  Secretary  amends  the 
regulations  that  govern  the  competition 
of  new  fiscal  year  (FY)  1995  grants  for 
the  Indian  Fellowship  Program.  This 
program  is  authorized  under  Title  IX  of 
the  Elementary  and  Secondary 
Education  Act  (ESEA)  of  1965.  as 
amended  by  the  Improving  America's 
Schools  Act  of  1994,  enacted  October 
20.  1994.  These  regulations  identify 
eligible  applicants  for  the  program  and 
the  specific  application  and  other 
program  requirements  that  must  be  met 
in  order  to  be  considered  for  funding. 
These  regulations  also  provide  the 
requirements  for  the  new  payback 
provisions  that  apply  to  both  the  Indian 
Fellowship  Program  and  the 
Professional  Development  Program. 
These  regulations  will  govern  the  grant 
application  process  for  new  FY  1995 
awards  for  the  Indian  Fellowship 
Program.  In  addition,  the  new  payback 
provisions  apply  to  the  FY  1995 
Professional  Development  Program. 
EFFECTIVE  DATE:  These  regulations  take 
effect  July  27, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cathie  Martin.  Telephone:  (202)  260- 
1683.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m.,  Eastern  time, 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  On 
October  20,  1994,  the  Professional 
Development  Program  and  the  Indian 
Fellowship  Program  were  substantially 
revised  and  recodified  as,  respectively, 
sections  9122  and  9123  of  Subpart  2  of 
Part  A  of  Title  IX  of  the  Elementary  and 
Secondary  Education  Act  of  1965,  as 
amended  by  Pub.  L.  103-382.  These 
regulations  identify  eligible  applicants 
for  the  Indian  Fellowship  program  and 
address  the  specific  program 
requirements,  including  application 
requirements  and  requirements 
concerning  the  new  payback  provisions 
that  apply  to  the  Indian  Fellowship 
Program,  that  must  be  met  in  order  to 
be  considered  for  funding. 

In  addition,  certain  of  these 
regulations  govern  the  Professional 
Development  Program  (Section  263.3 
Definitions,  and  sections  263.1(b)-(c) 


and  263.35-263.37,  concerning  the  new 
payback  provisions  that  also  apply  to 
this  program). 

Waiver  of  Proposed  Rulemaking 

In  accordance  with  the 
Administrative  Procedure  Act  (5  U.S.C. 
553).  it  is  the  practice  of  the  Department 
of  Education  to  offer  interested  parties 
the  opportunity  to  comment  on 
proposed  regulations.  However,  in  order 
to  make  timely  grant  awards  in  fiscal 
year  (FY)  1995,  the  Assistant  Secretary, 
in  accordance  with  section  437(d)(1)  of 
the  General  Education  Provisions  Act, 
has  decided  to  issue  these  final 
regulations,  which  will  apply  only  to 
the  FY  1995  grant  competitions  in  the 
Indian  Fellowship  and  Professional 
Development  Programs.  These 
regulations  are  being  published  as  final 
regulations  in  their  entirety  (rather  than 
amending  portions  of  the  existing 
regulations)  for  the  convenience  of  the 
applicants  in  these  competitive  grant 
programs.  In  addition,  certain 
provisions  of  these  regulations  govern 
the  FY  1995  Professional  Development 
Program. 

The  Assistant  Secretary  will  pubUsh. 
later  this  year,  a  notice  of  proposed 
rulemaking  (NPRM)  for  these  programs 
and  will  offer  interested  parties  the 
opportunity  to  comment.  After 
comments  are  considered,  another  final 
rule  will  be  published  that  will  govern 
the  grant  competitions  for  FY  1996  and 
succeeding  fiscal  years.  In  developing 
the  NPRM,  the  Assistant  Secretary  is 
interested  in  receiving  suggestions  for 
improving  these  regulations.  Please 
send  your  suggestions  to  Cathie  Martin, 
Office  of  Indian  Education,  U.S. 
Department  of  Education,  600 
Independence  Avenue,  SW,  Portals 
Building.  Room  4300,  Washington,  D.C. 
20202-6335. 

Executive  Order  12866 

These  regulations  have  been  reviewed 
in  accordance  with  Executive  Order 
12866.  Under  the  terms  of  the  order  the 
Secretary  has  assessed  the  potential 
costs  and  benefits  of  this  regulatory 
action. 

The  potential  costs  associated  with 
these  regulations  are  those  resulting 
firom  statutory  requirements  and  those 
determined  by  the  Secretary  to  be 
necessary  for  administering  this 
program  effectively  and  efficiently. 
Burdens  specifically  associated  with 
information  collection  requirements,  if 
any,  are  identified  and  explained 
elsewhere  in  this  preamble  under  the 
heading  Paperwork  Reduction  Act  of 
1980. 

In  assessing  the  potential  costs  and 
benefits — ^both  quantitative  and 


qualitative — of  these  regulations,  the 
Secretary  has  determined  that  the 
benefits  of  the  regulations  justify  the 
costs. 

Assessment  of  Educational  Impact 

Based  on  the  Department's  review,  the 
Secretary  has  determined  that  these 
regulations  do  not  require  transmission 
of  information  that  is  being  gathered  by 
or  is  available  from  any  other  agency  or 
authority  of  the  United  States. 

List  of  Subjects  in  34  CFR  Part  263 

Grant  programs-education,  Indians- 
education,  Reporting  and  recordkeeping 
requirements.  Scholarships  and 
fellowships. 

(Catalog  of  Federal  Domestic  Assistance 
Numbers:  84.087  Indian  Education — 
Fellowships  for  Indian  Students;  and  84.299 
Indian  Education — Special  Programs) 

Dated:  June  9,  1995. 
Thomas  W.  Payzant, 
Assistant  Secretary  for  Elementary  and 
Secondary  Education. 

The  Secretary  amends  Title  34  of  the 
Code  of  Federal  Regulations  by  revising 
Part  263  to  read  as  follows: 

PART  263— INDIAN  FELLOWSHIP  AND 
PROFESSIONAL  DEVELOPMENT 
PROGRAMS 

Subpart  A — General 

Sec. 

263.1  What  are  the  Indian  Fellowship  and 
Professional  Development  Programs? 

263.2  Who  is  eligible  to  apply  under  the 
Indian  Fellowship  Program? 

263.3  What  definitions  apply  to  the  Indian 
Fellowship  and  Professional 
Development  Programs? 

263.4  What  are  the  allowable  fields  of  study 
in  the  Indian  Fellowship  Program? 

263.5  What  does  a  fellowship  award 
include? 

263.6  What  is  the  time  period  for  a 
fellowship  award? 

Subpart  B — How  Does  the  Secretary  Select 
Fellows? 

263.20  What  priority  is  given  to  certain 
applicants? 

263.21  What  should  the  fellowship 
application  contain? 

263.22  How  does  the  Secretary  evaluate 
applications? 

Subpart  C— What  Conditions  Must  be  Met 
by  Fellows? 

263.30  What  are  the  basic  requirements  of 
a  Fellow? 

263.31  What  information  must  be  submitted 
after  a  fellowship  is  awarded? 

263.32  What  are  the  requirements  for  a 
leave  of  absence? 

263.33  What  is  required  for  continued 
funding  under  a  fellowship? 

263.34  When  is  a  fellowship  discontinued? 

263.35  What  are  the  payback  requirements? 
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263.36  When  does  payback  begin? 

263.37  What  are  the  payback  reporting 
requirements? 

Subpart  0 — How  are  Fellowship  Payments 
Made? 

263.40    How  are  payments  made? 

Authority:  20  U.S.C.  7832  and  7833,  unless 
otherwise  noted. 

Subpart  A— General 

§  263.1    What  are  the  Indian  Fellowship  and 
Professional  Development  Programs? 

(a)  The  Indian  Fellowship  Program 
provides  fellowships  to  enable  Indian 
students  to  pursue  a  course  of  study 
leading  to — 

(1)  A  postbaccalaureate  degree  in 
medicine,  law,  education,  psychology, 
clinical  psychology,  or  related  field;  or 

(2)  An  undergraduate  or 
postbaccalaureate  degree  in  business 
administration,  engineering,  natural 
resources,  or  a  related  field. 

(b)  The  Professional  Development 
Program  provides  grants  to  eligible 
entities  to — 

(1)  Increase  the  number  of  qualified 
Indian  individuals  in  professions  that 
serve  Indian  people; 

(2)  Provide  training  to  qualified 
Indian  individuals  to  become  teachers, 
administrators,  teacher  aides,  social 
workers,  and  ancillary  educational 
personnel;  and 

(3)  Improve  the  skills  of  qualified 
Indian  individuals  who  serve  in  the 
capacities  described  in  paragraph  (b)(2) 
of  this  section. 

(c)  The  Indian  Fellowship  and 
Professional  Development  Programs 
require  individuals  who  receive  training 
under  either  program  to — 

(1)  Perform  work  related  to  the 
training  received  under  either  program 
and  that  benefits  Indian  people,  or  to 
repay  all  or  a  prorated  part  of  the 
assistance  received  under  the  program; 
and 

(2)  Report  to  the  Secretary  on  the 
individual's  compliance  with  the  work 
requirement. 

(Authority:  20  U.S.C.  7832  and  7833) 

§263.2    Who  is  eligible  to  apply  und*r  the 
Indian  Fellowship  Program? 

In  order  to  be  eligible  for  a  fellowship 
an  applicant  must  be — 

(a)  An  Indian  as  defined  in  §  263.3  of 
this  part; 

(b)  A  United  States  citizen;  and 
(c)(1)  Currently  in  attendance  or  have 

been  accepted  for  admission  as  a  full- 
time  undergraduate  or  graduate  student 
at  an  accredited  institution  of  higher 
education  in  one  of  the  fields  listed  in 
§  263.4  or  a  related  field;  and 

(2)  Recognized  by  the  institution  as  a 
degree  candidate. 


(d)  Eligible  under  34  CFR  75.60. 
(Authority:  20  U.S.C.  7833;  20  U.S.C  1221e- 
3(a)(1)  and  3474) 

§  263.3    What  definitions  apply  to  the 
Indian  Fellowship  and  Professional 
Development  Programs? 

The  following  definitions  apply  to  the 
Indian  Fellowship  and  the  Professional 
Development  Programs: 

Department  means  the  U.S. 
Department  of  Education. 

Dependent  allowance  means  costs  for 
the  care  of  minor  children  who  reside 
with  the  Fellow. 

Expenses  means  tuition  and  required 
fees;  required  university  health 
insurance;  room,  personal  living 
expenses,  and  board  at  or  near  die 
institution;  dependent  allowance; 
instructional  supplies;  and  reasonable 
travel  and  research  costs  associated  with 
doctoral  dissertation  completion. 

Fellow  meems  the  recipient  of  a 
Fellowship  under  the  Indian  Fellowship 
Program.  The  term  "Fellow"  also 
includes  individual  project  participants 
under  the  Professional  Development 
Program  with  regard  to  the  payback 
provisions  contained  in  sections 
263.35-263.37  of  this  part. 

Fellowship  means  an  award  under  the 
Indian  Fellowship  Program. 

Full  course  load  means  the  number  of 
credit  hours  that  the  institution  requires 
of  a.full-time  student. 

Full-time  student  means  a  student 
who — 

(1)  Is  a  degree  candidate; 

(2)  Carries  a  full  course  load;  and 

(3)  Is  not  employed  for  more  than  20 
hours  a  week. 

Good  standing  means  a  cumulative 
grade  point  average  of  at  least  2.0  on  a 
4.0  grade  point  scale  in  which  failing 
grades  are  computed  as  part  of  the 
average,  or  another  appropriate  standard 
established  by  the  institution. 

Graduate  degree  means  a 
postbaccalaureate  degree  awarded  by  an 
institution  of  higher  education  beyond 
the  undergraduate  level. 

Indian  means  an  individual  who  is — 

(1)  A  member  of  an  Indian  tribe  or 
band,  as  membership  is  defined  by  the 
Indian  tribe  or  band,  including  any  tribe 
or  band  terminated  since  1940,  and  any 
tribe  or  band  recognized  by  the  State  in 
which  the  tribe  or  band  resides;  or 

(2)  A  descendant,  in  the  first  or 
second  degree,  of  an  individual 
described  in  paragraph  (1)  of  this 
definition;  or 

(3)  Considered  by  the  Secretary  of  the 
Interior  to  be  an  Indian  for  any  purpose; 
or 

(4)  An  Eskimo,  Aleut,  or  other  Alaska 
Native;  or 

(5)  A  member  of  an  organized  Indian 
group  that  received  a  grant  under  the 


Indian  Education  Act  of  1988  as  it  was 
in  effect  October  19,  1994. 

Institution  of  higher  education  means 
an  accredited  college  or  university 
within  the  United  States  leading  to  a 
baccalaureate  or  postbaccalaureate 
degree. 

Payback  means  work-related  service 
or  cash  reimbursement  to  the 
Department  of  Education  for  the  training 
received  under  the  Indian  Fellowship  or 
Professional  Development  Program. 

Secretary  means  the  Secretary  of  the 
Department  of  Education  or  an  official 
or  employee  of  the  Department  acting 
for  the  Secretary  under  a  delegation  of 
authority. 

Stipend  means  that  portion  of  an 
award  that  is  used  for  room  and  board 
and  personal  living  expenses. 

Undergraduate  degree  means  a 
baccalaureate  (bachelor's)  degree 
awarded  by  an  institution  of  higher 
education. 

(Authority:  20  U.S.C.  7832  and  7833) 

§263.4    What  are  the  allowable  fields  Of 
study  in  the  Indian  Fellowship  Program? 

(a)  The  following  eue  allowable  fields 
for  an  undergraduate  degree  under  this 
program: 

(1)  Business  Administration. 

(2)  Engineering. 

(3)  Natural  Resources. 

(b)  The  following  are  allowable  fields 
for  a  graduate  degree  under  this 
program: 

(1)  Medicine. 

(2)  Clinical  Psychology. 

(3)  Law. 

(4)  Education. 

(5)  Psychology. 

(6)  Engineering. 

(7)  Natural  Resources. 

(8)  Business  Administration. 

(c)  The  Secretary  considers  under 
paragraphs  (a)  and  (b),  on  a  case-by-case 
basis,  the  eligibility  of  applications  for 
fellowships  in  related  fields  of  study. 

(Authority:  20  U.S.C.  7833) 

§  263.5    What  does  a  fellowship  award 
include? 

(a)  The  Secretary  awards  a  fellowship 
in  an  amount  up  to,  but  not  more  than, 
the  expenses  as  defined  in  this  part.  The 
assistance  provided  by  the  program 
either — 

(1)  Fully  finances  a  student's 
educational  expenses:  or 

(2)  Supplements  other  financial  aid, 
including  Federal  funding,  other  than 
loans,  for  meeting  educational  expenses. 

(b)  The  Secretary  announces  the 
expected  maximum  amounts  for 
subsistence  and  other  fellowship  costs 
in  the  aimual  application  notice 
published  in  the  Federal  Register. 

(Authority:  20  U.S.C.  7833) 
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§  263.6    What  is  the  Ume  period  for  a 
fellowship  award? 

(a)  The  Secretary  awards  a  fellowship 
for  a  period  of  time  not  exceeding — 

(1)  Four  academic  years  for  an 
undergraduate  or  doctorate  degree;  and 

(2)  Two  academic  years  for  a  master's 
degree. 

(b)  With  prior  approval  from  the 
Secretary,  summer  school  may  be 
allowed  for  eligible  continuation 
students  after  completion  of  the  first 
academic  year. 

(Authority:  20  U.S.C.  7833) 

Subpart  B — How  Does  the  Secretary 
Select  Fellows? 

§  263.20    What  priority  is  given  to  certain 
applicants? 

The  Secretary  awards  not  more  than 
10  percent  of  the  fellowships,  on  a 
priority  basis,  to  persons  receiving 
training  in  guidance  counseling  with  a 
specialty  in  the  area  of  alcohol  and 
substance  abuse  counseling  and 
education. 
(Authority:  20  U.S.C.  7833) 

§  263.21     What  should  the  fellowship 
application  contain? 

In  addition  to  the  requirements 
specified  in  §  263.22  of  this  part,  an 
applicant  shall  provide  evidence  that — 

(a)  The  applicant  is  Indian  as  defined 
in  §  263.3  of  this  part.  Evidence  may  be 
in  the  form  of— 

(l)(i)  A  copy  of  the  applicant's 
documentation  of  tribal  enrollment  or 
membership;  or 

(ii)  A  copy  of  the  parent's  or 
grandparent's  documentation  of  tribal 
enrollment  or  membership,  with 
supporting  birth  certificates  or  similar 
docmnents  showing  the  applicant's 
descendance  from  the  enrolled  member: 

(2)  A  letter  of  certification  on  official 
letterhead  with  the  appropriate 
signature  from  a  Federally  or  State 
recognized  tribe  or  band;  or 

(3)  A  certificate  of  degree  of  Indian 
blood  (CDIB)  issued  by  an  authorized 
representative  of  the  Bureau  of  Indian 
Affairs  or  an  official  of  a  Federally 
recognized  tribe. 

(b)(1)  The  applicant  is  currently  in 
attendance  or  has  been  accepted  for 
admission  as  a  full-time  student  at  an 
accredited  institution  of  higher 
education  in  one  of  the  eligible  fields  of 
study  listed  in  §  263.4;  or 

(2)  For  an  applicant  who  has  not  yet 
been  accepted  for  admission, 
documentation  that  the  applicant  is 
accepted  by  an  accredited  institution  of 
higher  education  by  a  date  to  be 
specified  by  the  Secretary. 

(c)(1)  The  most  current  official  high 
school  and.  if  appropriate. 


undergraduate  transcripts,  for 
undergraduate  applicants:  or 

(2)  The  most  current  official 
undergraduate  and,  if  appropriate, 
graduate  transcripts,  for  graduate 
applicants. 

(d)  The  certification  required  under 
34  CFR  75.61. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1810-0020) 
(Authoritv:  20  U.S.C.  7833;  20  U.S.C.  1221e- 
3(a)(1)  and  3474). 

§  263.22    How  does  the  Secretary  evaluate 
applications? 

(a)  The  Secretary  reviews  and  ranks 
an  application  wiOi  other  applications 
for  the  same  field  and  related  fields  of 
study. 

(b)  The  following  criteria,  with  the 
total  number  of  points  available  in 
parenthesis,  are  used  to  evaluate  an 
application  for  a  new  fellowship  award: 

(1)  Official  academic  record  (60 
points).  The  Secretary  considers  the 
quality  of  the  applicant's  academic 
record  by  reviewing — 

(i)  The  applicant's  grade  point  average 
and,  if  applicable,  standardized  test 
scores,  such  as  the  Scholastic  Aptitude 
Test  (SAT),  American  College  Testing 
Assessment  Program  (ACT),  Graduate 
Record  Examination  (ORE),  Law  School 
Admissions  Test  (LSAT).  Medical 
College  Admission  Test  (MCAT).  and 
achievement  tests. 

(ii)  The  applicant's  official  transcripts 
and  any  grade  reports. 

(2)  Letters  of  recommendation  (15 
points).  The  Secretary  considers  the 
applicant's  potential  for  success  in 
completing  the  academic  requirements 
for  his  or  her  field  of  study  by  reviewing 
one  letter  of  recommendation  from  each 
of  the  following  categories — 

(i)  A  school  principal,  teacher, 
academic  or  non-academic  instructor  or 
counselor,  a  college  professor,  or 
academic  advisor; 

(ii)  A  member  of  the  community  or 
civic  leader  who  has  observed  the 
applicant  in  educational,  social  or  civic 
activities;  and 

(iii)  A  tribal  representative  or  an 
Indian  community  member. 

(3)  Commitment  essay  (25  points). 
The  Secretary  considers  the  applicant's 
commitment  by  reviewing  an  essay, 
written  by  the  applicant,  that 
addresses — 

(i)  The  applicant's  career  goals  and 
why  the  chosen  field  of  study  will 
benefit  Indian  people; 

(ii)  The  applicant's  life  experiences, 
and  personal  and  family  expectations 
that  will  enharice  the  applicant's 
anticipated  career  ace  -.Tiplishments; 
and 


(iii)  The  applicant's  anticipated 
commitment  to  providing  service  to 
Indian  people. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1810-0020) 
(Authority:  20  U.S.C.  7833) 

Subpart  C — What  Conditions  Must  be 
Met  by  Fellows? 

§  263.30    What  are  the  basic  requirements 
of  a  Fellow? 

A  Fellow  shall — 

(a)  Start  school  during  the  first 
semester  of  the  award  at  the  institution 
named  on  the  grant  award  document 
and  complete  at  least  one  full  academic 

term; 

(b)  Submit  to  the  Secretary  two  copies 
of  his  or  her  official  grade  report  at  the 
close  of  each  academic  term,  and  upon 
completion  of  the  training  program,  at 
that  institution: 

(c)  Submit  an  annual  continuation 
application,  in  the  form  and  timeframes 
specified  by  the  Secretary,  to  request 
funding  for  each  remaining  academic 
year  approved  under  the  initial 
application; 

(d)  Request  a  written  leave  of  absence 
at  least  30  days  prior  to  withdrawal, 
unless  in  an  emergency  situation,  from 
the  Secretary  for  any  interruption  in  his 
or  her  program  of  academic  studies;  and 

(e)  Sign  an  agreement,  at  the  time  of 
the  award,  with  the  Department  to  meet 
the  provisions  of  the  payback 
requirement. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1810-0020) 
(Authority:  20  U.S.C.  7833) 

§  263.31    What  information  must  be 
submitted  after  a  fellowship  is  awarded? 

To  verify  further  the  accuracy  of  the 
information  provided  in  the  application, 
the  applicant  shall  provide  all 
information  and  documents  as 
requested  by  the  Secretary,  including 
information  on  other  financial  aid 
sources  for  educational  purposes.  The 
applicant's  failure  to  provide  the 
requested  information  and  documents 
invalidates  the  application  and  the 
Secretary  will  not  consider  it  for 
fxmding. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  181O-O020) 
(Authority:  20  U.S.C.  7833) 

§263.32    What  are  the  requirements  for  a 
leave  of  absence? 

(a)  The  Secretary  may  approve  a  leave 
of  absence,  for  a  period  not  longer  than 
one  academic  year,  provided  a  Fellow 
has  successfully  completed  at  least  one 
academic  year. 

(b)  A  written  request  for  a  leave  of 
absence  shall  be  submitted  to  the 
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Secretary  not  less  than  30  days  prior  to 
withdrawal  or  completion  of  a  grading 
period,  unless  an  emergency  situation 
has  occurred  and  the  Secretary  waives 
the  prior  notification  requirement. 

(c)  The  Secretary  permits  a  leave  of 
absence  only  if  the  institution  certifies 
that  the  Fellow  is  eligible  to  resume  his 
or  her  course  of  study  at  the  end  of  the 
leave  absence. 

(d)  The  Secretary  shall  withdraw  any 
remaining  funds  of  the  Fellow's  award 
when  a  leave  of  absence  has  occurred 
prior  to  the  end  of  an  academic  term. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1810-0020) 
(Authority:  20  U.S.C.  7833) 

§  263.33    What  Is  required  for  continued 
funding  under  a  fellowship? 

(a)  The  Secretary  reviews  the  status  of 
each  Fellow  at  the  end  of  each  year  and 
continues  support  only  if  the  Fellow — 

(1)  Has  complied  with  requirements 
under  this  part; 

(2)  Has  remained  a  full-time  student 
in  good  standing  in  the  field  in  which 
the  fellowship  was  awarded;  and 

(3)  Has  submitted  a  noncompeting 
continuation  application  requesting 
additional  support. 

(b)  A  fellowsnip  terminates  when  the 
Fellow  receives  the  degree  being  sought 
or  after  the  Fellow  has  received  the 
fellowship  for  the  maximum  number  of 
years  allowed  as  defined  in  §  263.6  of 
this  part,  whichever  comes  first. 

(Authority:  20  U.S.C.  7833) 

§263.34    When  is  a  fellowship 
discontinued? 

(a)  The  Secretary  may  discontinue  the 
fellowship,  if  the  Fellow — 

(1)  Fails  to  comply  with  the 
provisions  under  this  part,  including 
failure  to  obtain  an  approved  leave  of 
absence  under  §  263.32,  or  with  the 
terms  and  conditions  of  the  fellowship 
award;  or 

(2)  Fails  to  report  any  change  in  his 
or  her  academic  status. 

(b)  The  Secretary  will  discontinue  a 
fellowship  only  after  providing 
reasonable  notice  and  an  opportunity 
for  the  Fellow  to  rebut,  in  writing  or  in 
an  informal  meeting  with  the 
responsible  official  in  the  Department  of 
Education,  the  basis  for  the  decision. 

(Authority:  20  U.S.C.  7833) 

§263.35    What  are  the  paybacic 
requirements? 

(a)  Individuals  receiving  assistance 
under  the  Indian  Fellowship  Program  or 
the  Professional  Development  Program 
are  required  to — 

(1)  Perform  work  related  to  the 
training  received  and  that  benefits 
Indian  people;  or 


(2)  Repay  all  or  a  prorated  part  of  the 
assistance  received. 

(b)  The  period  of  time  required  for  a 
work-related  payback  is  equivalent  to 
the  total  period  of  time  for  which 
training  was  actually  received  under  the 
Indian  Fellowship  Program  or 
Professional  Development  Progicon. 

(c)  The  cash  payback  required  shall  be 
equivalent  to  the  total  amount  of  funds 
received  and  expended  for  training 
received  under  either  of  these  programs 
and  may  be  prorated  based  on  any 
approved  work-related  service  the 
participant  performs. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1810-0020) 
(Authority:  20  U.S.C.  7832  and  7833) 

§263.36    When  does  paybacl(  begin? 

(a)  For  all  fellows  who  complete  their 
training  under  the  Indian  Fellowship 
Program  or  Professional  Development 
Program,  except  for  medical  degree  and 
doctoral  degree  candidates,  payback 
shall  begin  within  six  months  from  the 
date  of  completion  of  the  training. 

(1)  For  fellows  in  a  doctoral  degree 
program  requiring  a  dissertation, 
payback  shall  begin  not  later  than  two 
years  after  the  program's  academic 
course  work  has  been  completed  or  the 
institution  determines  the  student  is  no 
longer  eligible  to  participate  in  the 
training  progreun,  whichever  occurs 
first. 

(i)  After  academic  course  work  has 
been  completed,  fellows  in  doctoral 
degree  programs  shall  submit  an  annual 
written  report  to  the  Secretary  on  the 
status  of  the  dissertation. 

(ii)  Fellows  will  provide  written 
notification  to  the  Secretary,  within  30 
days,  of  completion  of  the  dissertation 
and  the  participant's  plans  for 
completing  a  work-related  or  cash 
payback. 

(2)  For  fellows  in  a  doctoral  degree 
program  with  clinical  or  internship 
requirements,  payback  shall  begin 
within  6  months  after  the  clinical  or 
internship  requirements  have  been  met 
or  the  institution  determines  the  student 
is  no  longer  eligible  to  participate  in  the 
training  program,  whichever  occurs 
first. 

(i)  After  academic  course  work  has 
been  completed,  fellows  in  a  doctoral 
degree  program  with  clinical  or 
internship  requirements  shall  submit  an 
annual  written  report  to  the  Secretary 
on  the  status  of  completion  of  the 
clinical  or  internship  requirements. 

(ii)  Fellows  will  provide  written 
notification  to  the  Secretary,  within  30 
days,  of  completion  of  the  clinical  or 
internship  requirements  and  the 
participant's  plans  for  completing  a 
work-related  or  cash  payback. 


(3)  For  fellows  in  a  medical  degree 
program,  payback  shall  begin  six 
months  from  the  date  that  all  residency 
requirements  of  the  program  have  been 
met  or  the  institution  determines  the 
student  is  no  longer  eligible  to 
participate  in  the  training  program, 
y*rhicheTer  occurs  first. 

(i)  After  academic  course  work  has 
been  completed,  fellows  in  a  medical 
degree  program  shall  submit  an  annual 
written  report  to  the  Secretary  on  the 
status  of  completion  of  the  residency 
requirements  of  the  program. 

(ii)  Fellows  will  provide  written 
notification  to  the  Secretary,  within  30 
days,  of  completion  of  the  residency 
requirements  and  the  participant's  plans 
for  completing  a  work-related  or  cash 
payback. 

(b)  For  fellows  who  do  not  complete 
their  training  under  the  Indian 
Fellowship  Program  or  Professional 
Development  Program,  payback  shall 
begin  within  six  months  from  the  date 
the  Fellow  leaves  the  Indian  Fellowship 
or  Professional  Development  Program, 
unless  he  or  she  continues  as  a  full-time 
student  without  interruption,  in  a 
program  leading  to  a  degree  in  an 
accredited  institution  of  higher 
education. 

(1)  If  the  Fellow  leaves  the  Indian 
Fellowship  Program  or  Professional 
Development  Program,  but  plans  to 
continue  his  or  her  education  as  a  full- 
time  student,  the  Secretary  may  defer 
the  payback  requirement  until  the 
participant  has  completed  his  or  her 
educational  program.  Written  requests 
for  deferment  shall  be  submitted  to  the 
Secretary  writhin  30  days  of  leaving  the 
Indian  Fellowship  Program  or  the 
Professional  Development  Program  and 
shall  provide  the  following 
information — 

(i)  The  name  of  the  accredited 
institution  the  student  will  be  attending: 

(ii)  A  copy  of  the  letter  of  admission 
from  the  institution; 

(iii)  The  degree  being  sought:  and 

(iv)  The  projected  date  of  completion. 

(2)  After  approval  by  the  Secretary  for 
deferment  of  the  payback  provision  on 
the  basis  of  continuing  as  a  full-time 
student,  former  fellows  are  required  to 
submit  to  the  Secretary  a  status  report 
from  an  academic  advisor  or  other 
authorized  representative  of  the 
institution  of  higher  education,  showing 
verification  of  enrollment  and  status, 
after  every  grading  period. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1810-0020) 
(Authority:  20  U.S.C.  7832  and  7833) 
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§263.37    What  are  the  payback  reporting 
requirements? 

(a)  Written  notice.  Participants  shall 
submit  to  the  Secretary,  within  30  days 
of  completion  of  their  training  program, 
a  written  notice  of  intent  to  complete  a 
work-related  or  cash  payback,  or  to 
continue  in  a  degree  program  as  a  full- 
time  student. 

(b)  Work-related  payback.  If  the 
participant  proposes  a  work-related 
payback,  the  written  notice  of  intent 
shall  include  information  explaining 
how  the  work-related  service  is  related 
to  the  training  received  and  benefits 
Indian  people. 

(1)  For  work-related  service,  the 
Secretary  shall  review  each  participant's 
payback  plan  to  determine  if  the  work- 
related  service  is  related  to  the  training 
received  and  benefits  Indian  people. 
The  Secretary  approves  the  payback 
plan  if  a  determination  is  made  that  the 
work-related  service  to  be  performed  is 
related  to  the  training  received  and 
benefits  Indian  people,  meets  all 
applicable  statutory  and  regulatory 
requirements,  and  is  otherwise 
appropriate. 


(2)  The  payback  plan  for  work-related 
service  shall  identify  where,  when,  the 
type  of  service,  and  for  whom  the  work 
will  be  performed. 

(3)  A  participant  shall  notify  the 
Secretary  in  writing  of  any  change  in  the 
work-related  service  being  performed 
within  30  days  of  such  change. 

(4)  For  vvork-related  payback, 
individuals  shall  submit  a  status  report 
every  six  months  beginning  from  the 
date  the  work-related  service  is  to  begin. 
The  reports  shall  include  a  certification 
from  the  participant's  employer  that  the 
service  or  services  have  been  performed 
without  interruption. 

(4)  Upon  written  request,  and  if 
appropriate,  the  Sepretary  may  extend 
the  period  for  completing  a  work-related 
payback  by  a  total  of  18  months. 

(5)  For  participants  that  initiate,  but 
cannot  complete,  a  work-related 
payback,  the  payback  reverts  to  a  cash 
payback. 

(c)  Cash  payback.  If  a  cash  payback  is 
to  be  made,  the  Department  will  contact 
the  participant  to  establish  an 
appropriate  schedule  for  payments. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1810-0020) 


(Authority:  20  U.S.C.  7832  and  7833) 

Subpart  D — How  are  Fellowship 
Payments  Made? 

§  263.40    How  are  payments  made? 

(a)  Fellowship  payments  are  made 
directly  to  the  institution  of  higher 
education  where  a  Fellow  is  enrolled, 
with  stipends  provided  to  the  Fellow  in 
installments  by  the  institution.  No  fewer 
than  two  installments  per  academic  year 
may  be  made. 

(b)  If  a  Fellow  transfers  to  another 
institution,  the  fellowship  may  also  be 
transferred  provided  the  Fellow 
maintains  basic  eligibility  for  the  award. 

(c)  A  Fellow  who  officially  or 
unofficially  withdraws  or  is  expelled 
from  an  institution  before  completion  of 
a  term  shall  refund  a  prorated  portion  of 
the  stipends  received,  as  determined  by 
the  Secretary.  The  Secretary  will  require 
the  institution  to  return  any 
unexpended  funds. 

(Authority:  20  U.S.C.  7833) 

|FR  Doc.  95-15655  Filed  6-26-95;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 
[CFDA  No.:  84.087] 

Indian  Fellowship  Program;  Notice 
Inviting  Applications  for  New  Awards 
for  Fiscal  Year  (FY)  1995 

Purpose  of  Program:  To  provide 
fellowships  enabling  Indian  students  to 
pursue  postbaccalaureate  degrees  in 
medicine,  psychology,  law,  education, 
clinical  psychology,  and  related  fields, 
or  undergraduate  or  postbaccalaureate 
degrees  in  business  administration, 
engineering,  natural  resources,  and 
related  fields.  Individuals  receiving 
training  under  this  program  are  required 
to  perform  work  that  is  related  to  the 
training  received  under  this  program 
and  benefits  Indian  people,  or  repay  all 
or  a  prorated  part  of  the  assistance 
received. 

Deadline  for  Transmittal  of 
Applications:  ]uly  31,  1995. 

Applications  Available:  June  30, 1995. 


Available  Funds:  Approximately 
$1,000,000. 

Estimated  Range  of  Awards:  $2,500- 
$37,000. 

Estimated  Average  Size  of  Award: 
$16,500. 

Estimated  Number  of  New  Awards: 
60. 

Project  Period:  The  Secretary  aweirds 
a  fellowship  for  a  period  of  time  not 
exceeding  four  academic  years  for  an 
undergraduate  or  doctorate  degree,  and 
two  academic  years  for  a  master's 
degree. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  Parts  75  (§§  75.60-75.61),  82, 
and  85;  and  (b)  the  regulations  for  this 
program  in  34  CFR  Part  263  as 
published  in  this  issue  of  the  Federal 
Register. 

Fiscal  Information:  For  the  payment 
of  stipends  to  fellows,  the  Secretary 
expects  to  set  the  stipend  maximum  at 
$1,000  per  month  for  full-time  students 


and  $125  allowance  per  month  per 
dependent,  during  the  academic  year. 
The  following  terms  are  defined  in  34 
CFR  263.3:  "stipend."  "full-time 
student,"  and  "dependent  allowance." 

For  Applications  or  Information 
Contact:  Dr.  John  Derby,  Chief,  Indian 
Fellowship  Program,  Office  of  Indian 
Education.  U.S.  Department  of 
Education,  600  Independence  Avenue, 
SW,  Washington.  D.C.  20202-6335. 
Telephone  (202)  260-1719.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m..  Eastern  time.  Monday  through 
Friday. 

Program  Authority:  20  U.S.C.  7833. 
Dated:  June  21, 1995. 
Thomas  W.  Payzant, 

Assistant  Secretary,  Elementary  and 

Secondary  Education. 

[PR  Doc.  95-15656  Filed  6-26-95;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

CDC  Recommendations  for  Civilian 
Communities  Near  Chemical  Weapons 
Depots:  Guidelines  for  Medical 
Preparedness 

agency:  Centers  for  Disease  Control  and 
Prevention  (CDC),  Public  Health 
Service.  HHS. 

ACTION:  Publication  of  final 
recommendations. 


SUMMARY:  On  July  27.  1994.  CDC 
published  in  the  Federal  Register,  59  PR 
38191.  "CDC  Recommendations  for 
Civilian  Communities  Near  Chemical 
Weapons  Depots:  Guidelines  for 
Medical  Preparedness"  and  requested 
public  comment.  Seven  people  sent 
comments;  many  were  responding  on 
behalf  of  governments  or  other 
institutions  in  affected  communities. 
These  conunents  are  available  upon 
request.  These  recommendations 
incorporate  changes  made  in  response 
to  the  comments  received  and 
constitutes  CDC's  final 
recommendations  for  minimum 
standards  for  prehospital  and  hospital 
emergency  medical  services'  readiness 
in  communities  near  the  eight  locations 
where  the  U.S.  stockpile  of  lethal 
chemical  weapons  is  stored.  The  eight 
locations  are:  Umatilla  Army  Depot 
Activity,  Oregon;  Tooele  Army  Depot, 
Utah;  Pueblo  Army  Depot  Activity, 
Colorado;  Pine  Bluff  Arsenal,  Arkansas; 
Newport  Army  Ammunition  Plant, 
Indiana;  Anniston  Army  Depot, 
Alabama;  Lexington  Bluegrass  Depot 
Activity.  Kentucky;  and  Edgewood 
Area.  Aberdeen  Proving  Ground, 
Maryland. 

These  recommendations  were 
prepared  to  assist  emergency  planners 
in  determining  emergency  medical 
services'  readiness  in  communities  near 
the  8  locations  where  the  U.S.  stockpile 
of  lethal  chemical  weapons  is  stored. 
These  guidelines  should  not  be  used  for 
any  purpose  other  than  planning  for  the 
Chemical  Stockpile  Emergency 
Preparedness  Program. 

FOR  FURTHER  INFORMATION  CONTACT: 
Linda  W.  Anderson,  Chief,  Special 
Programs  Group,  National  Center  for 
Environmental  Health  (NCEH),  CDC, 
4770  Buford  Highway,  NE.,  Mailstop 
F29,  Atlanta.  GA  30341-3724,  telephone 
number  (404)  488-7071,  Facsimile 
Number  (404)  488-4127,  or  Internet 
Address  lwa3@cehodl.em.cdc.gov. 


SUPPLEMENTARY  INFORMATION: 

CDC  Recommendations  for  Civilian 
Communities  Near  Chemical  Weapons 
Depots:  Guidelines  for  Medical 
Preparedness 

/.  Executive  Summary 

In  1985,  Congress  mandated  that 
unitary  chemical  warfare  agents  be 
destroyed  in  such  a  manner  as  to 
provide  maximum  protection  for  the 
environment,  the  public,  and  personnel 
involved  in  destroying  the  agents.  The 
Centers  for  Disease  Control  and 
Prevention  (CDC)  was  delegated  review 
and  oversight  responsibility  for  any 
Department  of  the  Army  (DA)  plans  to 
dispose  of  or  transport  chemical 
weapons  (Public  Law  91-121  and  91- 
441,  Armed  Forces  Appropriation 
Authorization  of  1970  and  1971). 

As  part  of  its  ongoing  efforts  to 
improve  medical  preparedness  within 
the  medical  sector  of  civilian 
communities  surrounding  chemical 
agent  depots,  CDC  has  developed  the 
following  medical  preparedness  and 
response  guidelines.  These  guidelines 
represent  minimum  standards  of 
medical  preparedness  for  civilian 
communities  that  might  be  exposed  to 
chemical  warfare  agents  during  the 
incineration  or  storage  process.  These 
guideUnes  were  developed  in 
cooperation  with  a  panel  of  recognized 
experts  in  the  fields  of  emergency 
medicine,  disaster  preparedness, 
nursing,  chemical  warfare  preparedness, 
and  the  prehospital  emergency  medical 
system. 

//.  Background 

In  1985,  Congress  mandated  that 
unitary  chemical  warfare  agents  be 
destroyed  in  such  a  manner  as  to 
provide  maximum  protection  for  the 
environment,  the  public,  and  the 
personnel  involved  in  destroying  the 
agents.  This  mandate  was  further 
defined  in  the  Department  of  Defense 
(DOD)  Authorization  Act  of  1986.  Pub. 
L.  99-145.  Consistent  with  its  desire  to 
promote  the  most  environmentally  safe 
method  of  destroying  chemical  agents, 
the  National  Research  Council 
determined  that  incineration  is  the  best 
method  for  disposing  of  the  weapons 
(1).  In  1988,  the  Authorization  Act  was 
amended  to  permit  DA  to  set  up  a 
prototype  incineration  facility  on 
Johnston  Island  in  the  Pacific  in  order 
to  verify  the  safety  of  such  an  operation. 
To  date,  more  than  700,000  pounds  of 
chemical  agent  have  been  safely 
incinerated  there. 

CDC  was  delegated  the  responsibility 
of  reviewing  and  overseeing  any  DA 
plans  to  dispose  of  or  transport 


chemical  weapons  (Pub.  L.  91-121  and 
91-441,  Armed  Forces  Appropriation 
Authorization  of  1970  and  1971).  In 
addition,  an  interagency  agireement 
between  CDC  and  DA  requires  CDC  to 
provide  technical  assistance  to  the  DA 
in  protecting  the  public  health  in  nearby 
communities  during  the  destruction  of 
unitary  chemical  agents  and  weapon 
systems. 

Ciurently,  large  quantities  of  chemical 
warfare  agents  are  stored  in  eight 
facilities '  in  the  continental  United 
States.  These  chemical  stockpiles 
consist  primarily  of  nerve  agents, 
mustard  agents,  or  a  combination  of 
both.  In  Tooele,  Utah,  construction  of 
the  chemical  agent  incinerator  is  now 
complete,  and  destruction  of  the 
weapons  and  chemicals  in  this  depot  is 
scheduled  to  begin  in  the  Fall  of  1995. 
To  improve  the  ability  of  local  health 
care  personnel  to  handle  emergencies 
related  to  a  chemical  agent  release,  CDC 
has  presented  medical  preparedness 
coiu^es  to  civilian  medical  personnel  on 
sites  adjacent  to  the  8  chemical  weapons 
depots  on  13  occasions.  Emergency 
physicians,  nxirses.  internists,  surgeons, 
hospital  administrators,  and  prehospital 
emergency  medical  responders  have 
attended  these  courses. 

As  part  of  its  ongoing  efforts  to 
improve  medical  readiness  in  civilian 
communities  surrounding  chemical 
agent  depots,  CDC  developed  medical 
preparedness  and  response  guidelines. 
These  guidelines  represent  minimum 
standards  for  medical  preparedness  in 
civilian  communities  that  might  be 
inadvertently  exposed  to  chemical 
warfare  agents  during  the  incineration 
or  storage  process.  These  guideUnes 
were  developed  in  cooperation  with  a 
working  group  of  recognized  experts  in 
the  fields  of  emergency  medicine, 
disaster  preparedness,  nursing, 
chemical  stockpile  emergency 
preparedness,  and  prehospital 
emergency  medical  systems.  These 
guidelines  do  not  supersede  current 
medical  or  public  health  practices  and 
requirements  (e.g..  precautions  for 
handling  bodily  fluids).  Local  health 
and  emergency  management  officials, 
working  with  Army  personnel,  must 
analyze  the  nature  of  possible  releases  at 
each  location,  determine  what  kinds  of 
intoxication  and  what  level  of 
contamination  might  be  possible,  and 
match  local  or  regional  resources  to  the 
potential  task. 


>  Umatilla  Army  Depot  Activity,  Oregon;  Tooele 
Army  Depot.  Utah,  Pueblo  Anny  Depot  Activity, 
Colorado:  Pine  Bluff  Arsenal,  Arkansas:  Newport 
Army  Ammunition  Plant.  Indiana:  Anniston  Army 
Depot,  Alabama:  Lexington-Bluegrass  Depot 
Activity,  Kentucky:  and  Edgewood  Area,  Aberdeen 
Proving  Ground,  Maryland. 
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The  following  recommendations  for 
civilian  community  response  to  the 
release  of  a  chemical  agent  are  divided 
into  prehospital  and  hospital  arenas. 
The  recommendations  are  designed  to 
ensure  medical  preparedness  for 
chemical  agent  emergencies.  Appendix 
A  is  a  summary  of  important  questions 
to  ask  when  evaluating  medical 
preparedness  in  the  civilian  prehospital 
and  hospital  environments.  The 
prehospital  environment  encompasses 
all  response  areas  which  are  outside 
both  the  installation  boundaries  and  the 
hospital  grounds.  People  potentially 
affected  in  the  prehospital  environment 
include  the  general  public  and  first 
responders.  First  responders  include 
police,  sheriffs,  and  fire  department 
personnel,  hazardous  materials  response 
teams,  and  medical  response  teams 
(including  emergency  medical 
technicians,  paramedics,  and  any  other 
medically  trained  personnel  responding 
to  the  site  of  injury  with  the  ambulance 
teams).  The  hospital  environment 
includes  primarily  the  emergency 
department  but  encompasses  outdoor 
areas  on  the  hospital  grounds  that  might 
be  used  for  triage  and  decontamination 
and  other  hospital  departments  that 
might  support  the  hospital's  response. 

We  cannot  emphasize  too  strongly 
that  actions  taken  within  the  scope  of 
these  guidelines  must  also  comply  with 
all  other  applicable  regulations.  In 
particular,  responders  considered  in  this 
paper  falls  under  the  provisions  of  the 
Occupational  Safety  and  Health 
Administration's  (OSHA)  Hazardous 
Waste  Operations  and  Emergency 
Response  (HAZWOPER)  regulations  (29 
CFR  1910.120),  the  respiratory 
protection  regulations  (29  CFR 
1910.134),  and  other  regulations 
pertaining  to  personal  protective 
equipment  (29  CFR  1910.132,  133,  135, 
and  136). 

///.  Recommendations  for  Prehospital 
Medical  Preparedness 

•  Integrate  all  local  medical 
emergency  response  plans  related  to  the 
release  of  a  chemical  agent  into  the  all- 
hazards  State  and  local  disaster 
response  plans. 

•  Provide  protective  equipment  for  all 
members  of  the  local  medical  response 
team. 

•  Train  members  of  the  local  medical 
response  team  in  these  measures: 

— prevention  of  secondary 
contamination  from  chemically 
exposed  patients. 

— decontamination  procedures. 

— evaluation  of  the  medical  needs  of 
chemically  exposed  patients. 

— treatment  of  large  groups  of  patients. 


— transportation  of  victims  to  a  medical 
facility. 

1.  Personal  Protective  Equipment  (PPE) 

Chemical  protective  clothing  and 
respiratory  protection  enable  responders 
to  care  for  patients  exposed  to  chemicals 
while  protecting  themselves  from 
secondary  contamination. 

•  Ensure  that  such  equipment 
protects  the  skin,  eyes,  and  respiratory 
tracts  of  the  emergency  responders. 

•  HHS  have  recommended  the  use  of 
DA  battledress  overgarments  (BDOs) 
and  portable  air-purifying  respirators 
(PAPRs)  with  a  combined  high- 
efficiency  particulate  (HEP A)  and 
organic  vapor  cartridge  to  protect 
civilians  from  chemical  warfare  agents. 
OSHA  is  reviewing  this  matter  and  will 
make  a  determination  when  the  review 
process  is  completed.  BDOs  can  be  used 
for  up  to  24  hours  in  an  agent- 
contaminated  environment  at  levels  of 
up  to  10  grams  of  agent  per  square  meter 
of  surface  area.  This  recommendation 
should  not  be  construed  as  discouraging 
civilian  emergency  responders  from 
using  more  protective  equipment,  such 
as  completely  encapsulating  suits  with 
supplied  air  respirators,  providing  that 
they  have  and  normally  use  such 
equipment  in  conformity  with 
applicable  regulations  and  can  perform 
their  required  duties  in  that  equipment. 

•  Train  personnel  required  to  use 
personal  protective  equipment  when 
responding  to  chemical  agent-related 
emergencies  in  accordance  with  the 
guidelines  published  by  OSHA. 

•  Establish  and  use  work  practice 
guidelines  to  ensure  that  responders 
remain  outside  areas  where  their 
equipment  might  not  be  fully  protective 
and  that  they  leave  immediately  if 
conditions  change  such  that  there  is 
uncertainty  about  the  safety  of  the 
environment. 

•  Use  new  cartridges  or  canisters 
when  entering  an  area  where  agent  may 
be  present  and  change  them  before  the 
next  use  of  the  respirator. 

•  Use  a  buddy  system  and  provide 
adequate  communications  and  rescue 
capability  for  each  responder  working 
near  a  plume  area.  If  a  worker  should 
experience  symptoms  of  agent  exposure 
and  require  assistance  leaving  the  area, 
rescue  should  be  accomplished  using 
level  A  protection  only, 

2.  First  Responders 

•  Ensure  that  all  persons  (e.g., 
medics,  paramedics,  fire  fighters,  or 
medical  personnel)  designated  by  the 
State  or  local  disaster  plans  as  members 
of  the  initial  medical  team  that  responds 
to  a  chemical  warfare  agent  release  have 


the  appropriate  level  of  PPE  and  are 
trained  in  its  proper  use  (2). 

•  Ensure  that  equipment  of  first 
responders  is  adequately  maintained 
and  available  at  all  times. 

•  Schedule  frequent  drills  and 
training  sessions  designed  to  maintain 
first  responders'  familiarity  with 
equipment  and  their  role  in  State  and 
local  disaster  plans. 

3.  The  Public  * 

CDC  does  not  recommend  distributing 
PPE  (e.g..  gas  masks  or  protective  suits) 
to  the  pubUc.  In  the  unlikely  event  that 
a  chemical  agent  release  threatens  the 
civilian  population  adjacent  to  a 
military  facility,  CDC  recommends  the 
following  graded  emergency  response: 

•  Evacuate  the  population  at  risk  in 
accordance  with  State  or  local  disaster 
management  guidelines.  If  no  local 
guidelines  exist,  follow  the  Federal 
Emergency  Management  Agency 
(FEMA)  and  DA  joint  guidelines  for 
evacuating  civiUan  populations 
threatened  by  chemical  wrarfare  agents 
(3). 

•  Follow  FEMA  and  DA 
recommendations  for  sheltering  the 
population  in  place  (e.g.,  keep  people  in 
their  homes,  institutions,  or  places  of 
business  and  seal  windows  and  doors 
from  an  external  vapor  threat)  if  it  is  not 
practical  to  evacuate  the  population  (3). 

4.  Decontamination 

Decontamination  is  the  careful  and 
systematic  removal  of  hazardous 
substances  from  victims,  equipment, 
and  the  environment.  Transporting 
contaminated  patients  exposes 
emergency  response  persoimel  to 
chemical  warfare  agents  and 
contaminates  rescue  vehicles.  Proper 
decontamination  prevents  secondary 
contamination  and  chemical  injury  to 
medical  and  rescue  personnel. 
Acceptable  decontamination  guidelines 
for  persons  who  may  possibly  have  been 
exposed  to  chemical  warfare  agents  are 
pubhshed  by  FEMA  and  DA  (3.4). 
Decontamination  must  comply  with  the 
HAZWOPER  regulation.  29  CFR 
1910.120(k). 

•  Decontamination  of  patients  can  be 
achieved  by  mechanically  removiiig. 
diluting,  absorbing,  or  neutralizing  the 
chemical  agent. 

•  Decontaminate  all  persons  who  are 
believed  to  be  contaminated  with  a 
chemical  warfare  agent  before  they  are 
transported  to  a  hospital. 

•  Decontamination  substances  should 
be  readily  available.  Suitable 
decontamination  substances  include 
soap,  water,  and  5%  hypochlorite. 

•  To  protect  the  environment,  include 
in  State  and  local  disaster  plans  a 


33310 


Federal  Register  /  Vol.  60,  No.  123  /  Tuesday.  June  27.  1995  /  Notices 


method  for  containing  and  disposing  of 
contaminated  runoff.  CP*"  Hoes  not 
recommend  establishing  ».At;d 
decontamination  units  in  prehospital 
areas  because  of  the  expense  and 
inflexibility  of  such  units. 

5.J.evel  of  Medical  Preparedness 
Training 

•  At  a  minimum,  train  persons 
designated  as  prehospital  medical 
responders^n  evaluating  patients 
exposed  to  chemical  warfare  agents, 
managing  patients'  airways  (excluding 
intubation),  transporting  patients,  and 
decontaminating  patients. 

•  Train  prehospital  responders  who 
have  been  designated  in  State  or  local 
disaster  plans  to  operate  in 
environments  contaminated  by  a 
chemical  warfare  agent  in  the  proper 
use  of  PPE  in  accordance  with  OSHA 
guidelines  (2). 

•  Ensure  that,  at  a  minimum, 
physicians  who  have  been  designated  in 
State  and  local  disaster  plans  to  provide 
medical  supervision  for  prehospital 
emergency  responders  and  to  provide 
medical  care  for  victims  of  a  chemical 
agent  release  receive  specialized 
training  through  continuing  education 
in  the  emergency  response  areas 
specified  for  prehospital  responders. 

6.  Patient  Triage 

The  basic  premise  of  patient  triage,  to 
provide  maximum  benefit  to  the  greatest 
number  of  victims,  is  of  utmost 
importance  during  a  mass-casualty 
event  involving  chemical  agents. 

•  Have  the  responder  most 
experienced  in  evaluating  patients 
conduct  the  triage. 

•  Base  decisions  regarding  patient 
triage  on  local  resources,  the  extent  of 
patient  contamination,  the  type  of 
chemical  warfare  agent  to  which  the 
patient  is  exposed,  the  patient's  clinical 
status,  and  the  likelihood  of  additional 
traumatic  injuries. 

7.  Public  Information 

•  Provide  the  Joint  Information 
Center  (JIC)  with  appropriate 
information  to  inform  the  public 
accurately  and  rapidly  about  chemical 
agent  exposures  that  have  or  may  have 
occurred.  If  possible,  monitor 
information  coming  from  the  JIC  and 
assist  in  ensuring  the  accuracy  and 
timeliness  of  that  information. 

•  Establish,  through  the  local 
emergency  medical  services  (EMS)  and 
hospital  community,  a  coordinated 
public  information  policy  for  all 
chemical  emergencies. 

•  Work  with  public  health  and 
emergency  management  officials  to 
contact  local  and  regional  news  media 


in  advance  and  establish  an  accurate 
and  rapid  way  of  disseminating  critical 
information  to  the  public  concerning  a 
chemical  agent  emergency. 

•  Ensure  that  hospital  and  EMS 
personnel  coordinate  their  plans  to 
provide  public  information  with  the 
plans  of  those  who  have  overall 
responsibility  for  emergency  response. 

8.  Communication 
Medical  personnel  must  have  access 

to  the  emergency  communication 
network  24  hours  a  day.  Such  a  network 
should  link  the  chemical  agent  depot, 
local  and  regional  EMS,  and  all 
potential  receiving  hospitals.  During 
any  evaluation  of  preparedness  for  a 
chemical  warfare  release  into  civilian 
communities: 

•  Have  medical  personnel 
demonstrate  the  ability  to  access  the 
emergency  communications  network. 

•  Ensure  that  the  hospitals' 
emergency  communications  system 
allows  hospital  personnel  to  verify 
rapidly  whether  a  chemical  warfare 
agent  release  has  occurred. 

9.  Transporting  Exposed  Victims 

•  Coordinate  the  transportation  of 
chemical  agent-exposed  victims  with 
the  overall  disaster  response  plan  and 
include  a  method  for  tracking 
transported  patients  during  an 
emergency  response. 

•  Transport  contaminated  patients 
only  after  they  have  been  properly 
decontaminated. 

•"  Transport  decontaminated  patients 
to  medical  facilities  (e.g..  hospitals, 
clinics,  and  urgent  care  centers). 

•  Formal  agreements  such  as 
memorandums  of  understanding 
(MOUs)  between  organizations  that 
transport  patients  and  the  medical 
facilities  that  receive  them  must  be  part 
of  the  planning  process.  Medical 
facilities  designated  to  receive  these 
patients  should  be  capable  of  evaluating 
and  managing  those  exposed  to 
chemical  agents  as  described  later  in  the 
hospital  section  (Section  IV)  of  this 
document. 

•  Base  decisions  regarding  urgent  and 
emergency  transfers  of  decontaminated 
patients  on  the  capabilities  of  the 
receiving  facilities,  transportation 
resources,  demand  for  hospital  services, 
and  the  clinical  condition  of  the 
patients.  Certain  medical  care  (e.g..  for 
burns,  pediatric  emergencies,  trauma,  or 
pulmonary  complications)  might  require 
prearrangements  for  patients  to  be 
transferred  to  a  tertiary  treatment  center. 
CDC  recommends  that  transfer  and 
evacuation  plans  for  victims  exposed  to 
chemical  warfare  agents  call  for  land — 
rather  than  air — transportation.   , 


10.  Medical  Evaluation  and  Treatment 

•  Train  medical  response  personnel 
specifically  to  assess  and  manage 
patients  exposed  to  chemical  agents 
stored  at  the  nearby  military  depot. 

•  Decontaminate  all  exposed  patients 
as  described  above. 

•  Provide  medical  treatment  (during 
or  after  contamination),  according  to 
accepted  treatment  modalities,  to 
patients  exposed  to  nerve  or  mustard 
agents.  If  antidotes  to  nerve  agerjjs  are 
used  in  the  field  by  civilian  medical 
responders  as  designated  in  State  or 
local  disaster  plans,  CDC  recommends 
using  single-dose,  pre-armed  auto 
injectors,  unless  a  higher  level  of 
medical  response  has  already  been 
integrated  into  EMS  operations. 
Additional  information  on  the  effects  of 
chemical  warfare  agents  and  accepted 
medical  protocols  for  caring  for  patients 
exposed  to  mustard  or  nerve  agents  is 
available  (5-14). 

rv.  Recommendations  for  Hospital 
Preparedness 


1.  Primary  Receiving  Hospitals 

A  primary  receiving  hospital  is  a 
hospital  that  is  designated  by  State  or 
local  disaster  plans  to  provide  initial 
medical  care  to  the  civilian  population 
in  the  event  of  a  chemical  warfare  agent 
release.  Such  hospitals  must  have 
established  protocols  detailing 
evaluation,  decontamination,  and 
treatment  procedures  for  patients 
exposed  to  chemical  warfare  agents. 
These  hospitals  should  include: 

•  Evaluation,  treatment,  and 
decontamination  protocols  in  the 
hospitals'  disaster  plans. 

•  Chemical  warfare  agent  scenarios  in 
disaster  drills  for  hospitals  that  have 
been  designated  in  State  or  local 
disaster  plans  to  receive  patients 
exposed  to  chemical  warfare  agents. 

2.  Triage  Considerations 

•  Do  not  allow  patients  exposed  to  a 
chemical  warfare  agent  to  enter  the 
emergency  department  without 
adequate  evaluation  and 
decontamination.  Signs  of  mustard 
agent  exposure,  in  particular,  may 
require  24-48  hours  before  they  become 
clinically  evident. 

•  Train  medical  staff  designated  by 
the  hospital  disaster  plan  to  perform 
triage  during  an  emergency  related  to 
chemical  warfare  agents  to  recognize  the 
physical  signs  and  symptoms  of  patients 
who  have  been  exposed  to  such  agents. 

•  Base  modifications  to  patient  triage 
procedures  on  the  extent  of  patient 
contamination,  the  type  of  chemical 
warfare  agent  to  which  the  patient  has 
been  exposed,  the  patient's  clinical 
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status,  and  the  possibility  of  additional 
traumatic  injuries.  Priorities  for  medical 
treatment  of  patients  should  be 
determined  by  the  most  appropriatefy 
trained  and  experienced  medical 
professional. 

3.  Security 

•  Address  issues  related  to  emergency 
department  security  during  disasters  in 
the  hospital  disaster  plan. , 

•  Restrict  access  to  the  hospital  to 
prevent  contaminated  patients  from 
entering  the  hospital.  During  a  chemical 
agent  release,  security  personnel  should 
direct  all  patients  to  enter  the  hospital 
only  through  the  triage  area. 

4.  IDecontamination 

•  Decontaminate  all  persons  who  may 
have  been  contaminated  with  a 
chemical  warfare  agent.  Proper 
decontamination  prevents  secondary 
contamination  and  chemical  injury  to 
medical  and  rescue  personnel. 
Acceptable  decontamination  guidelines 
for  persons  exposed  to  chemical  warfare 
agents  are  published  by  FEMA  and  DA 
(3,4).  Decontamination  must  comply 
with  the  HAZWOPER  regulation,  29 
CFRl910.120(k). 

•  Have  decontamination  substances 
readily  available.  Suitable 
decontamination  substances  include 
soap,  water,  and  5%  hypochlorite. 

•  In  the  hospital  disaster  plan,  detail 
a  method  for  catching  contaminated 
runoff  from  patients  whether 
decontamination  is  done  inside  or 
outside  the  hospital. 

•  At  a  minimum,  be  capable  of 
decontaminating  at  least  one  non- 
ambulatory patient. 

•  During  and  after  chemical  agent 
releases  that  cause  mass  casualties, 
decontaminate  patients  outdoors. 
Having  indoor  decontamination 
facilities  does  not  obviate  a  hospital's 
need  to  have  plans  for  decontaminating 
patients  outdoors  during  mass  casualty 
situations.  Outdoor  facilities  must  have 
a  means  of  containing  the  nmoff  from 
the  decontamination  process  until  it  can 
be  tested  and  disposed  of  safely. 

•  Design  hospital  disaster  plans, 
keeping  in  mind  the  possibility  of 
integrating  local  emergency  response 
resources.  Such  resources  could  include 
hazardous  materials  emergency 
response  teams  or  portable 
decontamination  vehicles  or  facilities. 

•  In  cold  weather,  set  up  temporary 
shelters  and  heaters  to  protect  patients 
from  extreme  environmental  conditions 
when  undergoing  decontamination 
outdoors. 

•  Have  in  place  a  method  of 
controlling  the  flow  of  air  in  the 
decontamination  area  to  prevent  such 


air  from  contaminating  other  areas  of 
the  hospital. 

•  Set  up  a  system  to  allow  medical 
personnel  in  the  decontamination  area 
to  be  in  continuous  communication 
with  other  medical  personnel  in  the 
emergency  department. 

5.  Personal  Protective  Equipment  (PPE) 

Chemical  protective  clothing  and 
respiratory  protection  enable  responders 
to  care  for  chemically  exposed  patients 
while  protecting  themselves  from 
secondary  contamination.  This 
equipment  must  protect  the  skin,  eyes, 
and  respiratory  tracts  of  the  responders. 

•  HHS  have  recommended  the  use  of 
DA  BDOs  and  PAPRs  with  a  combined 
high-efficiency  particulate  (HEP A)  and 
organic  vapor  cartridge  to  protect 
civilians  from  chemical  warfare  agents. 
OSHA  is  reviewing  this  matter  and  will 
make  a  determination  when  the  review 
process  is  completed.  BDOs  can  be  used 
for  up  to  24  hours  in  an  agent- 
contaminated  environment  at  levels  of 
up  to  10  grams  of  agent  per  square  meter 
of  surface  area.  This  recommendation 
should  not  be  construed  as  discouraging 
civilian  emergency  responders  from 
using  more  protective  equipment  such 
as  completely  encapsulating  suits  with 
suppUed  air  respirators,  providing  that 
they  have  and  normally  use  such 
equipment  in  conformity  with 
applicable  regulations  and  can  perform 
their  required  duties  in  that  eouipment. 

•  Hospital  personnel  should  follow 
Environmental  Protection  Agency  (EPA) 
and  National  Institute  for  Occupational 
Safety  and  Health  (NIOSH)  guidelines 
when  managing  patients  exposed  to 
unknowm  chemicals. 

•  This  recommendation  should  not  be 
construed  as  discouraging  civilian 
emergency  responders  from  using  more 
protective  equipment  such  as 
completely  encapsulating  suits  with 
supplied  air  respirators,  providing  that 
they  have  and  normally  use  such 
equipment  in  conformity  with 
applicable  regulations  and  can  perform 
their  required  duties  in  that  equipment. 

•  Response  personnel  should  be 
trained  to  use  PPE  when  responding  to 
a  chemical  agent  emergency  according 
to  OSHA  guidelines  (2). 

6.  Level  of  Training 

•  Medical  staff  designated  by  the 
hospital  disaster  plan  should  be  trained 
to  provide  direct  patient  care  during  a 
chemical  warfare  agent  emergency  to  a 
level  of  medical  preparedness  that 
allows  them  to  assess,  decontaminate, 
and  manage  the  treatment  of  victims  of 
chemical  warfare  agent  releases. 

•  Medical  staff  who  are  required  to 
wear  decontamination  attire  in 


decontamination  procedures  must 
receive  training  in  the  use  of  PPE 
according  to  OSHA  regulations  (2-4). 

7.  Transportation  of  Patients  to  other 
Medical  Facilities 

•  Have  prearranged  written 
agreements  with  those  medical  facilities 
that  agree  to  accept  patients  who  are 
exposed  to  miUtary  chemical  agents. 

•  Do  not  transfer  patients  without 
notifying  the  hospital  and  having  the 
patient  accepted  by  a  physician. 

•  Have  standardized  forms  available 
to  record  patient  information  and 
management  status. 

8.  Specific  Antidotes 

•  Have  decontaminating  solutions 
available  in  the  emergency  department. 
If  nerve  agents  are  stored  adjacent  to  the 
civilian  community,  have  atropine  in 
multiple-dose  units  available  in  the 
emergency  department  and  in  the 
hospital  pharmacy.  In  addition,  have  the 
hospital  pharmacy  stock  atropine  and 
pralidoxime  in  sufficient  quantities  to 
cope  with  the  anticipated  number  of 
patients  who  could  be  managed  by  that 
facihty  in  response  to  a  chemical 
warfare  agent  release.  Atropine  and 
pralidoxime  should  be  administered 
intravenously  in  the  emergency 
environment. 

9.  Hospital  Disaster  Plan 

•  Include  plans  for  providing  medical 
care  for  patients  exposed  to  chemical 
agents  in  the  hospital's  disaster  plan. 

•  Have  in  place  a  method  for  using 
the  emergency  communication  system 
so  that  reports  of  a  chemical  warfare 
agent  release  can  be  verified  rapidly. 
Also,  include  provisions  to  coordinate 
activities  with  State  and  local  disaster 
plans  for  mass  decontamination. 

•  Include  in  disaster  drills  scenarios 
in  which  patients  have  become  exposed 
to  chemical  warfare  agents. 

•  Use  the  hospital  quaUty  assurance 
program  to  review  disaster  drills  and 
decontamination  procedures  and  to 
assist  in  maintaining  the  professional 
skills  of  hospital  personnel  necessary  to 
treat  the  effects  of  exposure  to  a 
chemical  warfare  agent. 

10.  Tertiary  Hospitals 

A  tertiary  receiving  hospital  is  a 
hospital  that  receives  referrals  from 
primary  receiving  hospitals.  Additional 
services  such  as  bum  care,  psychiatric 
service,  and  toxicologic  consultation  are 
available  at  the  tertiary  level  of  care. 

•  Ensure  that  tertiary  hospitals 
designated  by  State  or  local  disaster 
plans  to  provide  care  for  persons 
exposed  to  chemical  warfare  agents 
have,  at  a  minimum,  emergency 
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response  capabilities  similar  to  those  of 
the  primary  receiving  hospital. 

•  Ensure  that  tertiary  hospitals 
coordinate  their  disaster  plans  with 
State  and  local  disaster  plans  for  mass 
decontamination  of  persons  exposed  to 
chemical  warfare  agents. 
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Appendix  A 

Summary  of  Important  Medical  Preparedness 
Considerations  for  Communities  Surrounding 
Chemical  Agent  Stockpiles 

1.  Do  the  communities  that  surround 
chemical  warfare  agent  depots  have  a  disaster 
plan  that  details  the  role  of  the  prehospital 
and  hospital  medical  community  during  a 
chemical  warfare  agent  emergency? 

2.  If  medical  personnel  are  designated  to 
treat  chemical  warfare  agent  casualties,  do 
they  have  adequate  training  to  meet  minimal 
standards  for  evaluating,  decontaminating, 
and  treating  victims  of  a  chemical  warfare 
agent  release? 

3.  Do  medical  personnel  who  are 
designated  by  State,  local,  and  hospital 
disaster  plans  to  use  PPE  in  response  to  an 
emergency  related  to  chemical  warfare  agents 
have  the  necessary  OSHA  level  of  training  to 
use  these  devices  effectively  and  safely? 

4.  If  the  local  disaster  plan  has  provisions 
to  evacuate  or  transfer  patients  to  other 
hospitals  for  further  treatment  and 
evaluation,  do  existing  MOUs  cover  the 
transfer  of  chemically  contaminated  patients? 

5.  Do  hospitals  named  in  the  State  or  local 
disaster  plans  have  an  adequate  stockpile  of 
antidotes  and  decontamination  solutions  to 
provide  complete  medical  treatment  to  at 
least  one  chemically  contaminated  patient? 

6.  Are  the  hospitals  that  are  designated  in 
the  State  or  local  disaster  plans  able  to 
decontaminate  at  least  one  non-ambulatory 
patient  exposed  to  chemical  warfare  agent? 

7.  Do  the  disaster  plans  of  hospitals 
designated  to  receive  patients  by  State  and 
local  disaster  plans  have  specific  provisions 
that  detail  how  they  will  control  access  to 
their  medical  facilities  during  a  chemical 
warfare  agent  emergency? 

8.  Are  all  levels  of  the  medical  community 
that  are  designated  by  State  or  local  disaster 
plans  to  respond  to  a  chemical  warfare  agent 
emergency  able  to  communicate  via  either 
the  State  or  local  disaster  communication 
network? 

Appendix  B 

Working  Group  Participants 
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Emergency  Medicine,  Madigan  Army 
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Mr.  Allen  Short,  Health  Department 
Emergency  Coordinator,  Utah  Department 
of  Health,  Salt  Lake  City,  Utah 
Yehuda  L.  Danon,  M.D.,  Director,  The 
Children's  Medical  Center  of  Israel,  Petah- 
Tikva,  Israel 
Frederick  Sidell.  M.D.,U.S.  Army  Medical 
Research  Institute  for  Chemical  Defense, 
Aberdeen  Proving  Ground,  Maryland 
Henry  J.  Siegelson,  M.D.,  F.A.C.E.P.,  Clinical 
Assistant  Professor,  Emory  University 
School  of  Medicine,  Atlanta,  Georgia 
Stephen  B.  Thacker,  M.D.,  M.Sc,  Acting 

Director,  NCEH,  CDC, 
Linda  Anderson,  M.P.H.,  Chief,  Special 

Programs  Group,  NCEH,  CDC, 
Sanford  Leffingwell.  M.D.,  M.P.H.,  Medical 
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CDC, 
Vernon  N.  Houk.  M.D., Former  Director, 
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Special  Programs  Group,  NCEH,  CDC 
Scott  Lillibridge.  M.D.,  Medical  Officer, 
Division  of  Environmental  Hazards  and 
Health  Effects,  NCEH.  CDC 
Harvey  Rogers,  M.S.,  Environmental 
Engineer,  Special  Programs  Group,  NCEH, 
CDC 
Sharon  Dickerson,  M.P.A.,  Program 
Specialist,  Special  Programs  Group,  NCEH, 
CDC 
Henry  Falk,  M.D.,  M.P.H..Director,  Division 
of  Environmental  Hazards  and  Health 
Effects,  NCEH,  CDC 
Jose  Cordero,  M.D.,  M.P.H.,  Deputy  Director, 

National  Immunization  Program,  CDC 
Eric  Noji,  M.D.,  M.P.H.,  Chief,  Disaster 
Assessment  &  Epidemiology  Section, 
Division  of  Environmental  Hazards  and 
Health  Effects,  NCEH,  CDC 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Changes  to  ttie  Hotel  and  Motel  Fire 
Safety  Act  National  Master  List 

agency:  United  States  Fire 
Administration,  FEMA. 
ACTION:  Notice. 


SUMMARY:  The  Federal  Emergency 
Management  Agency  (FEMA  or  Agencyl 
gives  notice  of  additions  and 
corrections/changes  to.  and  deletions 
from,  the  national  master  list  of  places 
of  public  accommodations  which  meet 
the  fire  prevention  and  control 
guidelines  under  the  Hotel  and  Motel 
Fire  Safety  Act. 
EFFECTIVE  DATE:  July  27.  1995. 
ADDRESSES:  Comments  on  the  master 
Ust  are  invited  and  may  be  addressed  to 
the  Rules  Docket  Clerk,  Federal 
Emergency  Management  Agency,  500  C 
Street.  SW..  room  840.  Washington.  D.C. 
20472.  (fax)  (202)  646-4536.  To  be 
added  to  the  National  Master  List,  or  to 
make  any  other  change  to  the  list,  please 
see  Supplementary  Information  below. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Ottoson.  Fire  Management  Programs 
Branch,  United  States  Fire 
Administration,  Federal  Emergency 
Management  Agency,  National 
Emergency  Training  Center,  16825 
South  Seton  Avenue,  Emmitsburg,  MD 
21727.  (301)  447-1272. 


SUPPt-EMENTARY  INFORMATION:  Acting 
imder  the  Hotel  and  Motel  Fire  Safety 
Act  of  1990,  15  U.S.C.  2201  note,  the 
United  States  Fire  Administration  has 
worked  with  each  State  to  compile  a 
national  master  list  of  all  of  the  places 
of  public  accommodation  affecting 
commerce  located  in  each  State  that 
meet  the  requirements  of  the  guidelines 
under  the  Act.  FEMA  published  the 
national  master  list  in  the  Federal 
Register  on  Friday,  December  2, 1994, 
59  FR  61932.  with  corrections  published 
Monday,  February  27, 1995,  60  FR 
10636,  and  pubhshed  changes 
approximately  monthly  since  then. 

Parties  wishing  to  be  added  to  the 
National  Master  List,  or  to  make  any 
other  change,  should  contact  the  State 
office  or  official  responsible  for 
compihng  listings  of  properties  which 
comply  with  the  Hotel  and  Motel  Fire 
Safety  Act.  A  list  of  State  contacts  was 
published  in  59  FR  50132  on  September 
30, 1994.  If  the  pubhshed  Ust  is 
unavailable  to  you,  the  State  Fire 
Marshal's  office  can  direct  you  to  the 
appropriate  office.  Periodically  FEMA 
will  update  and  redistribute  the  national 
master  list  to  incorporate  additions  and 
corrections/changes  to  the  list,  and 
deletions  from  the  list,  that  are  received 
from  the  State  offices. 

Each  update  contains  or  may  contain 
three  categories:  "Additions;" 
"Corrections/changes;"  and 


"Deletions."  For  the  purposes  of  the 
updates,  the  three  categories  mean  and 
include  the  following: 

"Additions"  are  either  names  of 
properties  submitted  by  a  State  but 
inadvertently  omitted  from  the  initial 
master  list  or  names  of  properties 
submitted  by  a  State  after  publication  of 
the  initial  master  list; 

"Corrections/changes"  are  corrections 
to  property  names,  addresses  or 
telephone  numbers  previously 
published  or  changes  to  previously 
pubhshed  information  directed  by  the 
State,  such  as  changes  of  addresser 
telephone  numbers,  or  speUing 
corrections;  and 

"Deletions"  are  entries  previously 
submitted  by  a  State  and  pubhshed  in 
the  national  master  list  or  an  update  to 
the  national  master  list,  but 
subsequently  removed  from  the  list  at 
the  direction  of  the  State. 

Copies  of  the  national  master  list  and 
its  updates  may  be  obtained  by  writing 
to  the  Government  Printing  Office. 
Superintendent  of  Documents, 
Washington,  DC  20402-9325.  When 
requesting  copies  please  refer  to  stock 
number  069-O01-00049-1. 

The  update  to  the  national  master  list 
follows  below. 

Dated:  June  21,  1995. 
John  P.  Carey, 
General  Counsel. 


HOTEL  AND  MOTEL  FiRE  SAFETY  ACT  NATIONAL  MASTER  LIST  06/19/95  UPDATE 


Index  property  name 

Additions 

Alaslta: 

AK0045  Gustavus  Inn  

AK0044  Juneau  Airport  Traveiodge 

California: 

CA1448  Super  8  Motel 

CA1450  Red  Roof  Inn 

CA1449  Holiday  Inn  Golden  Gateway 

CA1447  Super  8  Motel 

CO0296  Golden  Butt  Lodge 

CO0297  Holiday  Inn „ 

Indiana: 

IN0419  Days  Inn  

IN0418  Quality  Inn  Castleton 

Maryland: 

MD0290  Holiday  Inn  Cromwell  

MD0289  Days  Inn  Waldorf 

Noftti  Dakota: 

ND0082  Rodeway  Inn 

ND0083  Ranch  House  Motel  

New  York: 

NY0613  Days  Hotel 

NY0614  Howard  Johnson  Plaza  Hotel  

Texas: 

TX0642  Sheraton  Hotel 

TX0641  Ashnwre  Inn  and  Suites 

TX0640   Seven   Oaks    Resort/Conference 
Center. 
Washington: 

WA0291  Rodeway  Inn  


PO  box/Rt  NoVStreet  address 


1  Mile  Gustavus  Rd. 
9200  Glacier  


2460  Whipple  Rd.  .... 

204  N.  Village  Ct  

1500  Van  Ness  Ave 

101  AlBson  Ct  

1725  28THSt  

3836  E  Mulbeny  


City 


Gustavus 
Juneau  ... 


Hayward 

San  Dimas 

San  Francisco . 

Vacaville  

Boukjer  

Fort  Collins  .... 


2180/EKingSt 
8275/Craig  St  .. 


1 100  Cromwell  Bridge  Rd 
11 370  Days  Ct _.. 


4001  Gateway  Drive  .. 
408  Business  Loop  W 


790  8th  Avenue 
851  8th  Avenue 


707  North  Shoreline  Blvd 

4019  S  Loop  289  

1400  Austin  Highway 


Franklin 

Indianapolis 


Towson 
WakJoH 


State/Zip 


Grand  Forks 
Jamestown  .. 


New  York 
New  York 


Corpus  Christ! 

Lut)bock  

San  Antonio  ... 


3710  Meridian  St 


Bellingham  r. WA  98225 


AK  99826 
AK  99801 

CA  94544 
CA  91773 
CA  94109 
CA  95688 
CO  80301 
CO  80526 

IN  46131 
IN  46250 

MD  21204 
MD  20603 

ND  58203 
ND  58401 

NY  10019 
NY  10019 

TX  78401 
TX  79423 
TX  78209 


Telephone 


(907)  697-2254 
(907)  789-9700 

(510)489-3888 
(909)  599-2362 
(415)441-4000 
(707)  449-8884 
(303)  442-7450 
(970)  484-^660 

(317)  736-8000 
(317)841-9700 

(410)823-4410 
(301)932-9200 

(701)  795-9960 
(701)252-0222 

(212)  581-7000 
(212)581-4100 

(512)  882-1700 
(806)  78&-0060 
(210)824-5371 


(206)  73&-6000 
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HOTEL  AND  Motel  Fire  Safety  Act  National  Master  List  06/19/95  Update— Continued 


Index  property  name 

PO  box/Rt  No./Street  address 

City 

State/Zip 

Telephone 

WA0290  Silver  Cloud  Inn  Lynnwood  .., 

WA02G^  Econo  Lodge  

West  Virginia: 

WV0204  Pioneer  Motel  

Changes/Corrections 

California: 

CA1444  Wyndham  Bel  Age  

19332  36th  Ave  W 

40  NE  2nd  St  

Rt  152  

1020  N.  San  Vicente  Blvd  

201  Frontage  Road 

890  Elkridge  Landing  Rd  .'. 

70  State  St 

Lynnwood  

Stevenson 

Wayne 

West  Hollywood 

Lafayette 

Linthicum  

Rochester  

WA  98036 
WA  98648 

WV  25570 

CA  90069 
IN  47905 

MD  21090 
NY  14614 

(206)  775-7600 
(509)  427-5628 

(304)  272-9999 

(310)854-1111 
(317)499-4808 
(410)859-8400 
(716)  546-3451 

Indiana: 

IN0402  Holiday  Inn  Express  

Maryland: 

MD0251  Holiday  Inn  International  Airport  ... 
New  York: 

NY0439    Radisson    Hotel    at    Rochester 
Plaza. 
Deletions 

None 

IFR  Doc.  95-15733  Filed  6-26-95;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Confederated  Salish  and  Kootenai 
Tritjes,  Montana;  Acceptance  of 
Retrocession  of  Jurisdiction 

agency:  Bureau  of  Indian  Affairs, 

Interior. 

ACTION:  Notice. 


summary:  Piirsuant  to  the  authority 
vested  in  the  Secretary  of  the  Interior  by 
Executive  Order  No.  11435  of  November 
21. 1968  (33  FR  17339)  and  redelegated 
to  the  Assistant  Secretary— Indian 


Affairs  by  209  DM  8. 1  hereby  accept  as 
of  12:01  a.m.  PST.  July  1.  1995. 
retrocession  to  the  United  States  of 
partial  criminal  jurisdiction  over  the 
Confederated  Salish  and  Kootenai 
Tribes,  which  was  acquired  by  the  state 
of  Montana  pursuant  to  Pubhc  Law  83- 
280,  67  Stat.  588. 18  U.S.C.  §  1162.  28 
U.S.C.  §  1360. 

The  retrocession  herein  accepted  was 
offered  by  Proclamation  by  the  Governor 
for  the  State  of  Montana  on  September 
30, 1994,  and  transmitted  to  the 
Secretary  on  November  18, 1994.  By 
Resolution  No.  94-123  dated  April  1, 
1994,  the  Confederated  Salish  and 


Kootenai  Tribes  requested  that  the  State 
of  Montana  retrocede  partial  criminal    , 
jurisdiction  to  the  Tribes. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Theodore  R.  Quasula,  Chief.  Bureau  of 
Indian  Affairs,  Division  of  Law 
Enforcement  Services,  1849  C  Street, 
N.W.,  Mailstop  1308-MIB,  Washington, 
D.C.  20240,  telephone  number  (202) 
208-5786. 

Dated:  )une  9,  1995. 
Ada  E.  Deer, 

Assistant  Secretary— Indian  Affairs. 
IFR  Doc.  95-15706  Filed  6-26-95;  8:45  am) 
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DEPARTMENT  OF  JUSTICE 

Bureau  of  Prisons 

28  CFR  Part  524 
[BOP-1026-F] 
RIN  1120-AA30 

Classification  and  Program  Review 

agency:  Bureau  of  Prisons,  Justice. 
action:  Final  rule. 


SUMMARY:  In  this  document,  the  Bureau 
of  Prisons  is  amending  its  regulations  on 
Classification  and  Program  Review  to 
require  program  reviews  for  an  inmate 
at  least  once  every  90  days  when  an 
irunate  is  within  twelve  months  of  the 
projected  release  date.  This  amendment 
is  intended  to  allow  for  the  more 
efficient  use  of  Bureau  staff. 
EFFECTIVE  DATE:  July  27. 1995. 
ADDRESSES:  Office  of  General  Counsel, 
Bureau  of  Prisons.  HOLC  Room  754.  320 
First  Street,  NW.,  Washington,  DC 
20534. 

FOR  FURTHER  INFORMATION  CONTACT:  Roy 
Nanovic,  Office  of  General  Coimsel, 
Bureau  of  Prisons,  phone  (202)  514- 
6655. 

SUPPLEMENTARY  JNFORMATIOM:  The 
Bureau  of  Prisons  is  amending  its 
regulations  on  Classification  and 
Program  Review.  A  proposed  rule  on 
this  subject  was  pubfished  in  the 
Federal  Register  November  1,  1994  (59 
FR  54782). 

Program  reviews  provide  the  inmate 
with  an  opportunity  to  discuss  staffs 
assessment  of  the  inmate's  performance 
in  the  institution's  programming. 
Previously,  regulations  in  28  CFR 
524.12(b)  had  required  a  program 
review  for  an  inmate  every  180  days 
until  the  inmate  was  within  two  years 
of  the  projected  release  date.  When  an 
inmate  was  within  two  years  of 
projected  release,  a  program  review  was 
required  at  least  once  every  ninety  days. 
In  the  interest  of  making  better  use  of 
staff  resources,  the  Bureau  proposed  to 
continue  the  conducting  of  program 
reviews  every  180  days  until  the  inmate 
is  within  twelve  months  of  the  projected 
release  date. 

Three  comments  were  received  on  the 
proposed  rule.  One  commenter 
supported  the  adoption  of  the  proposed 
rule,  and  two  commenters  either 
opposed  or  offered  suggested  revisions 
to  the  proposed  rule. 

One  commenter  objected  to  the  use  of 
the  phrase  "projected  release  date." 
stating  that  it  was  not  appropriate  to 
inmates  convicted  under  the  Sentencing 
Guidelines.  This  commenter 
recommended  use  of  the  phrase 


"Mandatory  Release  Date"  or  "projected 
date  for  change  of  Classification  or 
Transfer  to  Lower  Level  or  CCC 
(commimity  corrections  center]."  urged 
retention  of  the  phrase  "foUowring  initial 
classification."  and  argued  that  the 
times  allowed  for  consideration  and 
processing  are  such  that  the  90  day 
schedule  should  be  maintained.  Other 
questions  raised  by  this  commenter 
pertained  to  the  implementation  at 
Bureau  institutions  of  specific 
provisions  of  28  CFR  part  524.  subpart 
B.  These  latter  questions  are 
appropriately  addressed  through  the 
Bureau's  Administrative  Remedy 
Program  (28  CFR  part  542)  rather  than 
through  this  rulemaking  procedure. 

Another  commenter  acknowledged 
that  the  proposed  rule  would  save  time 
for  imit  staff,  but  questioned  whether 
inmates  would  be  adversely  affected  in 
the  consideration  and  planning  for 
community  corrections  center 
placement  (for  example  as  part  of  a 
work  cadre  prop^am  or  as  part  of  release 
to  the  community).  This  commenter 
recommended  that  the  90  day  schedule 
be  instituted  at  the  18  month  mark, 
rather  than  at  the  IZ  month  mark. 

The  Bureau  disagrees  that  the  phrase 
"projected  release  date"  is  not 
appropriate  for  inmates  sentenced  under 
the  guidelines  United  States  Sentencing 
Commission.  The  statutory  release  date 
under  such  guidelines  may  need  to  be 
recalculated  in  accordance  with  the 
status  of  an  inmate's  good  conduct  time. 
Consequently,  the  phrase  "projected 
release  date"  adequately  expresses  the 
contingent  nature  of  a  statutory  release 
date.  "Hie  Bureau  also  believes  the 
phrase  "foUovsring  initial  classification" 
is  not  necessary,  given  the  logical 
expectation  when  a  review  would  occur. 

With  respect  to  the  scheduling  of 
program  reviews,  the  Bureau  believes 
that  a  program  review  every  180  days 
uiUil  the  final  year  before  release  is 
more  than  adequate.  Monitoring  work 
cadre  availability,  relocation  efforts, 
community  corrections  center 
processing,  or  other  critical  release- 
related  matters  have  always  been 
carefully  monitored  by  unit  team  staff 
outside  of  program  review  meetings. 
Should  the  inmate,  during  the  second 
year  before  release,  wish  to  discuss  one 
of  these  issues  or  another  important 
matter  with  the  unit  team  before  his  or 
her  next  180  day  scheduled  review, 
there  is  a  provision  in  rules  (§  524.14)  to 
allow  staff  to  hold  additional  and 
special  program  reviews  when 
necessary.  Additionally,  the  status  of 
release  preparation  paperwork  has 
always  been  communicated  to  inmates 
through  individual  counseling,  and  not 
solely  through  unit  team  meetings. 


Reducing  the  frequency  of  program 
reviews  during  the  second  year  before 
release  will  increase  the  amount  of  time 
staff  have  for  the  processing  of  such 
paperwork. 

In  this  final  rule,  the  Bureau  is  also 
correcting  a  typographical  error  ("and" 
rather  than  "an")  in  §  524.14  which  was 
noted  by  one  of  the  commenters. 

The  Bureau  of  Prisons  has  determined 
that  this  rule  is  not  a  significant 
regulatory  action  for  the  purpose  of 
Executive  Order  12866.  and  accordingly 
was  not  reviewed  by  the  Office  of 
Management  and  Budget.  After  review 
of  the  law  and  regulations,  the  Director, 
Bureau  of  Prisons  has  certified  that  this 
rule,  for  the  purpose  of  the  Regulatory 
Flexibility  Act  (Public  Law  96-354), 
does  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

Members  of  the  public  may  submit 
comment  concerning  this  rule  by 
writing  the  previously  cited  address. 
These  comments  will  be  considered  but 
will  receive  no  response  in  the  Federal 
Register. 

List  of  Sobjects  in  28  CFR  Part  524 

Prisoners. 
Kathleen  M.  Hawk, 

Director,  Bureau  of  Prisons. 

Accordingly,  pursuant  to  the 
rulemaking  authority  vested  in  the 
Attorney  General  in  5  U.S.C.  552(a)  and 
delegated  to  the  Director,  Bureau  of 
Prisons  in  28  CFR0.96(p).  part  524  in 
subchapter  B  of  28  CFR  chapter  V  is 
amended  as  set  forth  below. 

Subchapter  B — Inmate  Admission, 
Classification,  and  Transfer 

PART  524— CLASSIFICATION  OF 
INMATES 

1.  The  authority  citation  for  28  CFR 
part  524  is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  301;  18  U.S.C.  3521- 
3528,3621,  3622,  3624,  4001,  4042,  4981, 
4082  (Repealed  in  part  as  to  offenses 
committed  on  or  after  November  1, 1987), 
5006-5024  (Repealed  October  12, 1984  as  to 
offenses  committed  after  that  date),  5039;  21 
U.S.C.  848;  28  U.S.C.  509,  510;  title  V,  Pub. 
L.  91-452,  84  Stat.  933  (18  U.S.C.  chapter 
223);  28  CFR  0.95-0.99. 

2.  In  §  524.12,  paragraph  (b)  is  revised 
to  read  as  follows: 

§  524.1 2    Initial  classification  and  program 
reviews. 

«        «        »        *        * 

(b)  Staff  shall  conduct  a  program 
review  for  each  irunate  at  least  once 
every  180  days.  When  an  inmate  is 
within  twelve  months  of  the  projected 
release  date,  a  program  review  shall  be 
conducted  at  least  once  every  90  days. 
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3.  Section  524.14  is  amended  by 
revising  the  second  sentence  to  read  as 
follows: 

§524.14    Unscheduled  reviews. 

*   *   *  Upon  request  of  either  the 
inmate  or  staff,  and  with  the 
conciu-rence  of  the  team  chairperson,  an 
advanced  program  review  may  occur. 
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Agency  for  Health  Care  Policy  and  Research 

NOIICES 

Meetings: 
Health  Care  Policj'  and  Research  Special  Emphasis  Panel, 
33421 

Agricultural  Marketing  Service 

RULES 

Oranges,  grapefruit,  tangerines,  and  tangelos  growTi  in 
Florida,  33329-33330 

Agricultural  Research  Service 

NOTICES 

Patent  licenses;  non-exclusive,  exclusive,  or  partially 
exclusive: 
Union  Camp  Corp..  33390 

Agriculture  Department 

See  Agricultural  Marketing  Service 

See  Agricultural  Research  Service 

See  Animal  and  Plant  Health  Inspection  Service 

See  Commodity  Credit  Corporation 

See  Consolidated  Farm  Service  Agency 

See  Food  and  Consumer  Service 

See  Forpst  Service 

RULES 

Administrative  regulations: 

Adjudicatory  proceedings  under  various  statutes;  rules  of 
practice,  33328-33329 
NOTICES 

Agency  information  collection  activities  under  0MB 
review,  33390 

Alcohol,  Tobacco  and  Firearms  Bureau 

RULES 

Uruguay  Round  Agreement  Act  (URAA);  implementation: 
Taxes  and  deposits  on  distilled  spirits,  wine,  beer, 

tobacco  products,  firearms  and  ammunition,  etc. — 
Accelerated  payment  period  for  non-electronic  fund 
transfer  taxpayers,  33665-33676 
PROPOSED  RULES 

Uruguay  Round  Agreements  Act  (URAA);  implementation: 
Taxes  and  deposits  on  distilled  spirits,  wine,  beer, 

tobacco  products,  firearms  and  ammunition,  etc. — 
Accelerated  payment  period  for  non-electronic  fund 
transfer  taxpayers,  33664 

Animal  and  Plant  Health  Inspection  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
Genetically  engineered  organisms;  field  test  permits — 
Poplar  trees,  etc.,  33390-33391 
Meetings: 
National  Animal  Damage  Control  Advisory  Committee, 
33391-33392 

Antitrust  Division 

NOTICES 

National  cooperative  research  notifications: 
Bell  Communications  Research,  Inc.,  33431 
Cable  Television  Laboratories,  Inc.,  et  al.,  33431 
Corporation  for  Open  Systems  International,  33431 


Financial  Services  Technology  Consortium,  Inc.,  33432 

Fuel  Cell  Commercialization  Group,  33432 

Health  Informatics  Initiative  Consortiima,  33432-33433 

Microelectronics  &  Computer  Technology  Corp.,  33433 

Network  Management  Forum,  33433 

Seismic  Source  Development,  33433-33434 

Southwest  Research  Institute,  33432 

Assassination  Records  Review  Board 

RULES 

President  John  F.  Kennedy  Assassination  Records 

Collection  Act  of  1992;  interpretation  and 

implementation,  33345-33351 

Civil  Rights  Commission 

NOTICES 

Meetings;  State  advisory  committees: 
Louisiana,  33392 

Commerce  Department 

See  International  Trade  Administration 

See  National  Oceanic  and  Atmospheric  Administration 

Commission  of  Fine  Arts 

NOTICES 

Meetings,  33439-33440 

Commodity  Credit  Corporation 

RULES 

Loan  and  purchase  programs: 
Feed  grains,  rice,  upland  and  extra  long  staple  cotton, 
and  wheat  programs  (1994-1997  crops),  33330-33332 

Consolidated  Farm  Service  Agency 

RULES 

Farm  marketing  quotas,  acreage  allotments,  and  production 
adjustments: 
Feed  grains,  rice,  upland  and  extra  long  staple  cotton, 
and  wheat  programs  (1994-1997  crops),  33330-33332 

Defense  Department 

See  Navy  Department 

RULES 

Acquisition  regulations: 

Rights  in  technical  data,  33464-33507 
PROPOSED  RULES 
Security: 
.    Information  security  program,  33376-33383 

Drug  Enforcement  Administration 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Akpulonu,  Lawson  A.,  M.D.,  33434 
Matzkin,  Richard  C,  M.D.;  correction,  33434 

Education  Department 

RULES 

Elementary  and  secondary  education: 
Migrant  education  program  service;  fimding  formula, 
33654-33656 
Postsecondary  education: 
William  D.  Ford  Federal  direct  student  loan  program, 
33345 
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NOTICES 

Postsecondary  education: 
Federal  work-study  programs,  33393-33394 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 

Industry  coupled  geoUiermal  exploration  drillmg,  33394- 
33398 
Privacy  Act: 

Systems  of  records.  33510-33532 

Environmental  Protection  Agency 

RULES 

Air  quality  implementation  plans;  approval  and 

promulgation;  various  States;  air  quality  plannmg 
purposes;  designation  of  areas: 
Maine.  33351-33353 
Drinking  water: 
National  primary  and  secondary  drinking  water 
regulations — 
Primary  enforcement  responsibility;  State  withdrawal 
procedures,  33658-33661 
Pesticides;  tolerances  in  food,  animal  feeds,  and  raw 
agricultiu-al  commodities: 
Clethodim,  33358-33360 
Cyfluthrin,  33355-33357,  33360-33362 
Fenarimol,  33353-33354 
Reporting  and  recordkeeping  requirements 

Correction.  33462 
Superfund  program: 
National  oil  and  hazardous  substances  contingency 

plan — 
National  priorities  list  update.  33362 
PROPOSED  RULES 

Pesticides;  tolerances  in  food,  animal  feeds,  and  raw 
agricultural  commodities: 
Hexazinone.  33386-33388 
Sodium  propionate,  etc..  33383-33386 
NOTICES 
Agency  information  collection  activities  under  OMB 

review,  33410 
Drinking  water: 
Public  water  supply  supervision  program- 
Maine,  33410-33411 
Hazardous  waste: 
Land  disposal  restrictions — 
Disposal  Systems.  Inc.;  underground  injection.  33411 

Meetings: 

Air  quality  modeling;  conference.  33411-33412 

Grand  Canyon  Visibility  Transport  Commission.  33412- 
33413 

State  FIFRA  Issues  Research  and  Evaluation  Group. 
33418-33419 
Pesticide  registration,  cancellation,  etc.: 

E.I.  duPont  de  Nemours  &  Co.  et  al..  33414-33415 

UpaTech  Inc..  33415-33416 

Sankyo  Co.  Ltd.  et  al..  33416-33417 
Pesticides;  temporary  tolerances: 

Abbott  Laboratories.  33413 

American  Cyanamid  Co..  33413-33414 

Triclopyr;  correction.  33417-33418 
Superfund;  response  and  remedial  actions,  proposed 
settlements,  etc.: 

Liquid  Dynamics,  Inc.,  IL.  33418 

Executive  Office  of  the  President 

See  Trade  Representative,  Office  of  United  States 


NOTICES  • 

Meetings: 
Personal  Motor  Vehicle  Greenhouse  Gas  Reductions 
Advisory  Committee,  33419 

Family  Support  Administration 

See  Refugee  Resettlement  Office 

Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 

Boeing.  33333-33342 
Airworthiness  standards: 

Special  conditions — 
Twin  Commander  model  695  airplanes,  33332-33^33 
PROPOSED  RULES 
Airworthiness  directives: 

Boeing,  33373-33374 
Airworthiness  standards: 

Special  conditions — 
Gulfstream  model  Gulfstream  V  airplanes,  33366-33372 

NOTICES 

Airport  noise  compatibility  program: 

Reno/Tahoe  International  Airport,  NV.  33450-33451 

T.F.  Green  State  Airport.  Rl.  33451 
Meetings: 

Cabin  safety  research  program;  international  conterence. 

33451-33452 
Grand  Canyon  National  Park;  airspace  management, 
33452-33454 
Passenger  facility  charges;  applications,  etc.: 

Charlottesville-Albermarle  Airport.  VA.  33454-33455 
Rhinelander-Oneida  County  Airport.  WI.  33455 
Tri-State  Airport,  WV,  33455-33456 

Federal  Communications  Commission 

RULES 

Radio  stations;  table  of  assignments: 

American  Samoa,  33363 

South  Dakota,  33363 

Texas,  33363-33364 
PROPOSED  RULES 
Radio  stations;  table  of  assighments: 

Virginia,  33388-33389 

West  Virginia,  33389 

Wyoming,  33389 

Federal  Energy  Regulatory  Commission 

PROPOSED  RULES 

Electric  utilities  (Federal  Power  Act): 
Open  access  non-discriminatory  transmission  services  by 
public  utilities — 
Real-time  information  networks;  technical  conference, 
33375-33376 
NOTICES 
Natural  Gas  PoUcy  Act: 

Self-implementing  transactions.  33398-33408 
Applications,  hearings,  determinations,  etc.: 
Brooklyn  Union  Gas  Co.  et  al..  33408-33409 
Carnegie  Interstate  Pipeline  Co..  33409 
Colorado  Interstate  Gas  Co.,  33409 
Egan  Hub  Partners,  L.P.,  33409-33410 

Federal  Maritime  Commission 

NOTICES 

Casualty  and  nonperformance  certificates: 
Society  Expeditions,  Inc..  et  al.,  33419 


Federal  Reserve  System 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Carroll  County  Bancshares,  Inc.,  33419-33420 
New  England  Community  Bancorp,  Inc.,  et  al.,  33420 
Whitfield,  John  Mark,  33420 

Fine  Arts  Commission 

See  Commission  of  Fine  Arts 

Fish  and  Wildlife  Service 

NOTICES 

Endangered  and  threatened  species  permit  applications, 
33426-33427 

Food  and  Consumer  Service 

PROPOSED  RULES 
Food  stamp  program: 
Recipient  claims  collection  from  Federal  income  tax 
refunds  and  Federal  salaries,  33612-33631 

Food  and  Drug  Administration 

RULES 

Animal  drugs,  feeds,  and  related  products: 

Nicarbazin  Type  A  medicated  article,  33342-33343 
NOTICES 

Medical  devices: 
Silicone  inflatable  breast  prostheses;  information  for 
women  considering  saline-Hlled  breast  implants; 
availability,  33608-33609 

Forest  Service 

NOTICES 
Meetings: 
Western  Washington  Cascades  Provincial  Interagency 
Executive  Committee  Advisory  Committee,  33392 

General  Services  Administration 

NOTICES 

Acquisition  operations  and  electronic  commerce  center, 
optional  form  274  equipment  warranty  label; 
cancellation,  33420 
Federal  Information  Resources  Management  Regulation: 
Interagency  sharing  of  indefinite-delivery/indefinite 
quantity  contracts  for  information  technology, 
33420-33421 

Health  and  Human  Services  Department 

See  Agency  for  Health  Care  Policy  and  Research 

See  Food  and  Drug  Administration 

See  Health  Resources  and  Services  Administration 

See  National  Institutes  of  Health 

See  Refugee  Resettlement  Office 

Health  Resources  and  Services  Administration 

NOTICES 

National  vaccine  injury  compensation  program: 
Petitions  received,  33421-33425 

Interior  Department 
See  Fish  and  Wildlife  Service 
See  Land  Management  Bureau 
See  National  Park  Service 

International  Trade  Administration 

NOTICES 
Antidumping: 
Oil  country  tubular  goods  from — 
Argentina,  33539-33551 


Austria,  33551-33558 
Italy,  33558-33560 
Japan, 33560-33561 
Korea,  33561-33567 
Mexico,  33567-33575 
Spain,  33575-33577 
Countervailing  duties: 
Oil  country  tubular  goods  from  — 
Austiia,  33534-33539 
Italy,  33577-33582 

International  Trade  Commission 

NOTICES 

Import  investigations: 
Circular  welded  non-alloy  steel  pipe  from — 
Romania  and  South  Africa,  33428-33429 

Interstate  Commerce  Commission 

NOTICES 
Rail  carriers: 
Cost  recovery  procedures — 
Adjustment  factor,  33429 

Justice  Department 

See  Antitrust  Division 

See  Drug  Enforcement  Administration 

NOTICES 

Agency  information  collection  activities  under  OMB 
review,  33429 

Pollution  control;  consent  judgments: 
Consolidated  Rail  Corp.,  33429-33430 
Smuggler-Durant  Mining  Corp.  et  al.,  33430 
Spiegelberg,  James  H.,  33430-33431 

l^bor  Department 

See  Mine  Safety  and  Health  Administration 

See  Occupational  Safety  and  Health  Administration 

NOTICES 

Agency  information  collection  activities  under  OMB 

review,  33435-33437 
Meetings: 

Glass  Ceiling  Commission,  33434-33435 

Land  Management  Bureau 

NOTICES 

Opening  of  public  lands: 
Cahfomia,  33427 

Mine  Safety  and  Health  Administration 

NOTICES 

Safety  standard  petitions: 
Birdeye  Coal  Co.,  Inc.,  et  al..  33437-33438 

National  Aeronautics  and  Space  Administration 

NOTICES 

Environmental  statements;  availability,  etc.: 
Ames  Research  Center,  CA;  wind  tunnel  testing  of  high 
performance  aircraft,  33438 
Meetings: 

Advisory  Council  task  forces,  33438-33439 
Patent  licenses;  non-exclusive,  exclusive,  or  partially 
exclusive: 
Automated  Dynamics  Corp.,  33439 

National  Council  on  Disat>illty 

NOTICES 

Meetings;  Sunshine  Act,  33461 


VI 
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National  Credit  Union  Administration 

NOTICES 

Agency  information  collection  activities  under  0MB 
review,  33439 


Postal  Service 

NOTICES 

International  Mail  Manual: 
Domestic  postal  money  orders;  cashing  procedure,  33440 


National  Institutes  of  Health 

NOTICES 
Meetings: 

National  Cancer  Institute.  33425 

National  Institute  of  Mental  Health.  33425 

President's  Cancer  Panel,  33425-33426 

Research  Grants  Division  special  emphasis  panels.  33426 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Pacific  Halibut  Commission.  International: 
Pacific  hahbut  fisheries.  33364-33365 

National  Park  Service 

RULES 

Special  regulations: 
National  Capital  Rpoion  parks;  sales  of  items;  limits  and 
standards  for  si L.^,  stands  and  structures  for  such 
sales 
Correction.  33351 
NOTICES 
Meetings: 
Gettysburg  National  MiUtary  Park  Advisory  Conmiission, 

33427 
Grand  Canyon  National  Park;  airspace  management, 
33452-33454 
Mining  plans  of  operation;  availability,  etc.: 

Denali  National  Park  and  Preserve,  AK,  33428 
Native  American  human  remains  and  associated  funerary 
objects: 
Pipe  Spring  National  Monument,  Moccasin,  a2; 
inventory,  33428 

Navy  Department 

NOTICES 

Environmental  statements;  availability,  etc.: 

Base  realigiunent  and  closure — 
Naval  Shipyard,  San  Francisco,  CA,  33392-33393 
Meetings: 

Naval  Research  Advisory  Committee,  33393 

Nuclear  Regulatory  Commission 

RULES 

Fee  schedules  revision;  100%  fee  recovery  (1995  FY) 

Correction.  33462 
NOTICES 
Meetings;  Sunshine  Act.  33461 

Occupational  Safety  and  Health  Administration 

RULES 

Safety  and  health  standards,  etc.:' 
Asbestos;  occupational  exposure,  33343-33345 

Office  of  United  States  Trade  Representative 

See  Trade  Representative,  Office  of  United  States 

Personnel  Management  Office 

RULES 
Employment: 

Recruitment  and  relocation  bonuses  and  retention 
allowances.  33323-33327 
Senior  Executive  Service: 

Annual  leave  accumulation,  33327-33328 


Public  Health  Service 

See  Agency  for  Health  Care  Policy  and  Research 

See  Food  and  Drug  Administration 

See  Health  Resources  and  Services  Administration 

See  National  Institutes  of  Health 

Refugee  Resettiement  Office 

RULES 

Refugee  resettlement  program: 
Employability  services,  job  search,  employment,  refugee 
medical  assistance,  social  services,  and  targeted 
assistance  services;  administrative  costs.  33584- 
33605 

Securities  and  Exchange  Commission 

RULES 

Public  utility  holding  companies: 

Issuance  and  sale  of  certain  securities  by  public  utility 
and  nonutility  subsidiary  companies,  etc.; 
exemptions.  33634-33639 
PROPOSED  RULES 
Investment  companies: 
Risk  descriptions  by  mutual  funds  and  other  investment 
companies;  improvement.  33375 
Public  utility  holding  companies: 
Acquisition  of  securities  of  nonutility  companies  engaged 
in  certain  energy-related  and  gas  related  business; 
exemption.  33642-33651 
Issuance  and  sale  of  securities  by  public  utility  and 

nonutility  subsidiary  companies:  exemption,  33640- 
33642 
NOTICES 

Self-regulatory  organizations;  proposed  rule  changes: 
Chicago  Board  Options  Exchange,  Inc.,  33448-33449 
Municipal  Securities  Rulemaking  Board,  33447-33448 
National  Association  of  Securities  Dealers,  Inc.,  33440- 
33447 
Applications,  hearings,  determinations,  etc.: 
Air-Cure  Environmental,  Inc.,  33449 
National  Fvmds,  Inc.,  33449-33450 

Trade  Representative,  Office  of  United  States 

NOTICES 

Senior  Executive  Service: 
Performance  Review  Board:  membership,  33440 

Transportation  Department 

See  Federal  Aviation  Administration 
NOTICES 

Aviation  proceedings: 
Hearings,  etc. — 
TransMeridian  Airlines,  33450 

Treasury  Department 

See  Alcohol,  Tobacco  and  Firearms  Bureau 

NOTICES 

Organization,  functions,  and  authority  delegations: 
Assistant  Secretary  (Management)/Chief  Financial  Officer, 
33456-33460 


Separate  Parts  In  This  Issue 

Part  II 

Department  of  Defense,  33464-33507 

Part  III 

Department  of  Energy,  33510-33532 

Part  IV 

Department  of  Commerce,  International  Trade 
Administration,  33534-33582 

PartV 

Department  of  Health  and  Hmnan  Services,  Office  of 
Refugee  Resettlement,  33584-33605 

Part  VI 

Department  of  Health  and  Human  Services,  Food  and  Drug 
Administration,  33608-33609 

Part  VII 

Department  of  Agriculture,  Food  and  Consiuner  Service, 
33612-33631 

Part  VIII 

Securities  and  Exchange  Commission,  33634-33651 


Part  IX 

Department  of  Education,  33654-33656 

PartX 

Enviroiunental  Protection  Agency,  33658-33661 

Part  XI 

Department  of  the  Treasury,  Bureau  of  Alcohol,  Tobacco 
and  Firearms,  33664-33676 


Reader  Aids 

Additional  inform^on,  including  a  list  of  public  laws, 
telephone  numbers,  and  finding  aids,  appears  in  the  Reader 
Aids  section  at  the  end  of  this  issue. 


Electronic  Bulletin  Board 

Free  Electronic  Bulletin  Boani  service  for  Public  Law 
numbers,  Federal  Register  finding  aids,  and  a  Ust  of 
documents  on  public  inspection  is  available  on  202-275- 
1538  or  275-0920. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  nx)st  of  which 
are  keyed  to  and  codified  in  ttte  Code  of 
Federal  Regulations,  which  Is  put)<ished  urxler 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  Is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Parts  531  and  575 

RIN  320&-AF86 

Recruitment  and  Relocation  Bonuses 
and  Retention  Allowances 

AGENCY:  Office  of  Personnel 
Management. 

ACTION:  Final  rule. 

SUMMARY:  The  Office  of  Personnel 
Management  is  issuing  final  regulations 
to  provide  agencies  with  greater 
flexibility  in  paying  recruitment  and 
relocation  bonuses  and  retention 
allowances  (the  3  R's). 

EFFECTIVE  DATE:  These  regulations  are 
effective  July  28, 1995,  except  the 
amendment  to  5  CFR  531.101,  which  is 
effective  on  the  first  day  of  the  first 
applicable  pay  period  beginning  on  or 
after  January  1,  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bryce  Baker,  (202)  606-2858. 

SUPPLEMENTARY  INFORMATION:  On  July  5, 
1994.  the  Office  of  Personnel 
Management  (OPM)  published  proposed 
revisions  in  the  current  regulations  on 
recruitment  and  relocation  bonuses  and 
retention  aliowantes  (59  FR  34393). 
Interested  parties  were  invited  to 
comment  for  a  30-day  period.  OPM 
received  comments  from  13  agencies. 
Eleven  agencies  expressed  support  for 
the  majority  of  the  proposed  changes 
and  commented  favorably  on  the 
increased  flexibility  provided  by  the 
proposed  regulations.  Comments 
included  support  for  the  overall  goal  of 
eliminating  regulatory  restrictions  and 
administrative  requirements  in  the  spirit 
of  the  National  Performance  Review. 
Specific  comments  are  discussed  below 
along  with  a  description  of  changes 
made  in  the  final  regulations. 
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Recruitment  Bonuses 

Service  Agreement 

One  agency  proposed  that  there  be  no 
minimum  time  limit  for  a  service 
agreement  for  payment  of  a  recruitment 
bonus.  Another  agency  proposed 
keeping  the  12-month  minimum 
requirement  and  stated  that  it  would  be 
difficult  for  the  agency  to  specify  an 
agency  requirement  of  12  months  if  the 
regulations  require  a  minimum  of  6 
months.  We  have  not  adopted  either  of 
these  suggestions.  The  final  regulations 
require  a  service  agreement  for  a 
minimum  period  of  6  months,  as 
proposed,  in  order  to  increase  agency 
flexibility  while  maintaining  a 
requirement  for  a  reasonable  minimum 
period.  An  agency  may  require  a  longer 
minimum  period  in  its  recruitment 
bonus  plan. 

Break  in  Service 

One  agency  commented  that  the 
exception  to  the  break-in-service 
requirement  for  a  temporary 
appointment  in  paragraph  (b)  of  the 
definition  of  "newly  appointed"  in  5 
CFR  575.103  should  not  be  limited  to  a 
temporary  appointment  that  is  not  full- 
time  and  not  the  employee's  principal 
employment.  The  agency  also  suggested 
that  a  30-day  special  need  appointment 
should  be  an  exception  to  the  break-in- 
service  requirement.  We  have  not 
adopted  these  suggestions.  Allowing 
payment  of  a  recruitment  bonus 
following  an  appointment  that  is  not 
full-time  and  not  the  employee's 
principal  employment  assists  agencies 
in  recruiting  candidates  for  difficult-to- 
fill  positions  who  have  worked  for  the 
Federal  Government  for  brief  periods, 
such  as  physicians  who  have  served  as 
members  of  boards  or  advisory 
committees.  However,  an  employee's 
acceptance  of  a  full-time  temporary 
appointment  without  a  bonus,  such  as  a 
special  need  appointment  to  begin  work 
before  the  examining  process  can  be 
completed,  is  an  indication  that  a  bonus 
is  not  needed  as  a  recruitment  incentive. 

A  technical  correction  has  been  made 
in  the  definition  of  "newly  appointed" 
(§  575.103)  to  reflect  the  recent 
consolidation  of  student  employment 
programs  into  one  program  entitled  the 
Student  Educational  Employment 
Program.  (See  5  CFR  213.3202,  as 
revised  on  December  16. 1994  (59  FR 
64839).)  Employment  in  a  cooperative 
work-study  program  and  employment 


under  the  Stay-in-School  program  heve 
been  removed  and  replaced  by 
employment  under  the  Student 
Educational  Employment  Program.  The 
Student  Educational  Employment 
Program  has  two  components — the 
Student  Temporary  Employment 
Program  and  the  Student  Career 
Experience  Program.  Employment  under 
either  program  will  not  t>e  considered 
service  for  purposes  of  the  90-day  break- 
in-service  rule. 

An  agency  questioned  whether  the 
term  "principal  employment"  in  the  last 
paragraph  of  the  definition  of  "newly 
appointed"  in  §  575.103  refers  to  the 
majority  of  an  individual's  hours  of 
employment  or  to  the  majority  of  an 
individual's  income  ht)m  employment. 
"Principal  employment"  refers  to  either 
the  majority  of  hours  of  employment  or 
income  from  employment.  If  an 
individual  is  engaged  in  Federal 
employment  that  accounts  for  a  majority 
of  his  or  her  hours  of  employment  or  his 
or  her  income  from  employment,  a 
recruitment  bonus  is  not  warranted,  and 
such  employment  is  not  an  exception  to 
the  90-day  break-in-service  required  to 
meet  the  definition  of  "newly 
appointed." 

One  agency  said  it  was  unclear 
whether  the  appointments  listed  in 
paragraph  (b)  of  the  definition  of  "newly 
appointed"  in  §  575.103  are  allowed  or 
precluded  during  the  90-day  break-in- 
service  requirement  in  that  paragraph. 
We  believe  paragraph  (b)  clearly 
indicates  that  the  appointments  listed 
do  not  count  as  service  in  applying  the 
break-in-service  requirement  for 
payment  of  a  recruitment  bonus. 

Candidate  Quality 

An  agency  commented  that 
recruitment  bonuses  should  be  available 
for  difficult-to-fiU  positions  or  for 
highly-qualified  candidates.  In  order  to 
pay  a  recruitment  bonus,  it  must  be 
determined  that  an  agency  would  be 
likely,  in  the  absence  of  such  a  bonus, 
to  encounter  difficulty  in  filling  the 
position,  as  required  by  5  U.S.C. 
5753(a).  Therefore,  the  requirement  that 
the  candidate  must  be  highly  qualified 
is  not  sufficient,  by  itself,  to  justify  the 
payment  of  a  recruitment  bonus.  (Often, 
there  are  many  highly  qualified 
canadidates  for  positions  that  are  not 
difficult  to  fill.) 

An  agency  commented  that  the 
regulations  should  continue  to  require 
that  a  candidate  be  highly  qualified  for . 
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payment  of  both  recruitment  and 
relocation  bonuses.  OPM  has  not 
adopted  this  recommendation.  OPM  has 
advised  agencies  to  consider  using  the 
3  R's  before  requesting  any  new  or 
increased  special  salary  rates  because, 
unlike  the  3  R's.  special  rates  are  basic 
pay  and,  in  most  situations,  are  more 
expensive  than  the  3  R's.  As  explained 
in  the  supplementary  information  for 
the  proposed  regulations,  the 
requirement  that  a  candidate  be  highly 
qualified  is  being  removed  because  it 
has  been  cited  as  a  barrier  to 
considering  the  payment  of  recruitment 
bonuses  before  requesting  new  or 
increased  special  salary  rates  under  5 
U.S.C.  5305.  Provided  that  minimum 
qualification  requirements  established 
by  OPM  are  met,  agencies  may  tailor 
qualification  requirements  to  meet  the 
specific  needs  of  the  agency.  Also,  it  is 
up  to  each  agency  to  determine  the  level 
of  candidate  quality  it  should  target 
when  offering  a  recruitment  or 
relocation  bonus.  Another  agency 
questioned  whether  this  change  means 
that  bonuses  could  be  offered  to 
candidates  who  are  not  well  qualified. 
It  does  not.  Any  candidate  offered  a 
recruitment  bonus  must  meet  the 
qualification  requirements  established 
for  the  position  and  be  among  the  best 
qualified  in  order  to  be  selected. 

Definition  of  Commuting  Area 

An  agency  commented  that  the 
definition  of  "commuting  area"  should 
not  be  removed  from  the  regulations  for 
recruitment  bonuses  because  this  term 
appears  in  the  definition  of 
"involuntarily  separated."  We  agree. 
The  definition  will  not  be  removed. 

Definition  of  "Employee" 

An  agency  commented  that  the 
definition  of  "employee"  for  purposes 
of  recruitment  bonuses  was  not  clearly 
worded  with  respect  to  the  coverage  of 
certain  individuals  prior  to 
commencement  of  their  appointments. 
We  have  revised  the  definition  to  make 
clear  that,  prior  to  the  starting  date  of 
actual  employment,  only  those 
individuals  who  have  accepted  an  offer 
to  be  newly  appointed  and  who  have 
signed  the  required  service  agreement 
are  eligible  to  be  paid  recruitment 
bonuses. 

Relocation  Bonuses 

"  Case-by-Case  Determination 

There  are  certain  exceptions  to  the 
requirement  for  case-by-case  approval  of 
relocation  bonuses,  such  as  relocation  of 
a  major  organizational  unit  for  which 
continued  operation  must  be  ensured 
without  undue  disruption.  The 


pcJ^itions  to  which  employees  are 
relocated  in  this  circumstance  must  be 
determined  to  be  difficult  to  fill,  as 
required  by  5  U.S.C.  5753(a).  in  order  to 
pay  relocation  bonuses.  One  agency 
requested  that  an  exception  be  added  for 
a  facility  that  is  closing.  We  have  not 
adopted  this  suggestion.  If  a  facility 
closes,  employees  of  that  facility  who 
relocate  to  other  positions  are  typically 
in  various  occupations  and  move  to 
positions  in  various  locations,  including 
locations  in  the  same  commuting  area. 
We  believe  this  situation  requires 
approval  on  a  case-by-case  basis  because 
the  positions  in  various  occupations  and 
locations  to  which  these  employees 
move  may  or  may  not  meet  the 
"difficult-to-fill"  requirement  in  law 
and  may  or  may  not  be  in  a  different 
commuting  area.  A  relocation  bonus 
may  be  paid  only  to  an  employee  who 
must  relocate  to  accept  a  position  in  a 
different  commuting  area,  and  the 
employee  must  establish  residence  in 
the  new  commuting  area  before  the 
bonus  may  be  paid.  (See  §§  575.201  and 
575.205(c).) 

Another  agency  requested  an 
exception  to  the  requirement  for  case- 
by-case  approval  on  the  basis  of 
category  during  a  reorganization.  We 
have  not  adopted  this  suggestion 
because  specificity  is  required  to 
determine  whether  the  position  in  a 
new  commuting  area  to  which  an 
employee  is  moving  is  a  position  that  is 
difficult  to  fill.  Therefore,  case-by-case 
approval  is  necessary. 

Definition  of  "Employee" 

An  agency  commented  that  the 
definition  of  "employee"  for  purposes 
of  relocation  bonuses  should  include 
the  phrase  "without  a  break  in  service." 
We  agree  and  have  revised  the 
definition  accordingly. 


Service  Agreement 

An  agency  commented  that,  as  in  the 
case  of  recruitment  bonuses,  a  minimum 
service  agreement  of  6  months  also 
should  be  required  for  payment  of  a 
relocation  bonus.  We  have  not  adopted 
this  suggestion.  The  regulations  already 
include  a  provision  in  §  575.206 
allowing  agencies  to  determine  any 
length  of  time  to  be  appropriate  for  a 
service  agreement  in  the  case  of  a 
relocation  bonus  paid  for  a  temporary 
change  in  duty  station.  A  6-month 
minimum  requirement  would  be  more 
restrictive.  Agencies,  of  course,  may 
include  criteria  for  establishing  time 
periods  in  the  agency  plan  for  relocation 
bonuses. 


Candidate  Quality 

An  agency  commented  that  the  term 
"high-quality  employee"  should  not  be 
removed.  We  have  not  adopted  this 
suggestion  for  the  same  reasons 
discussed  above  for  recruitment 
bonuses. 

Retention  Allowances 

Reason  for  Being  Likely  to  Leave 

Three  agencies  expressed  concern  that 
allowing  retention  allowances  to  be  paid 
to  employees  who  would  leave  the 
Federal  service  for  any  reason, 
including  retirement,  could  be  subject  to 
abuse.  We  believe  the  previous 
provision  that  allowed  payment  only  to 
employees  who  leave  the  Federal 
service  for  other  employment  was  too 
narrow  and  that  additional  flexibility  is 
warranted.  An  agency  may  limit  the 
circumstances  under  which  a  retention 
allowance  may  be  paid  in  the  criteria  in 
the  agency's  plan  for  payment  of 
retention  allowances. 

One  agency  expressed  concern  that 
the  proposed  changes  in  the  retention 
allowance  regulations  could  lead  to 
costly  competition  among  Federal 
agencies.  This  is  not  the  case,  since  the 
regulations  continue  to  restrict  payment 
of  a  retention  allowance  to  employees 
who  would  otherwise  leave  the  Federal 
service.  Therefore,  a  retention  allowance 
may  not  be  paid  to  an  employee  who 
would  leave  one  Federal  agency  to  go  to 
another  Federal  agency.  A  second 
agency  commented  that  the  regulations 
should  allow  payment  of  a  retention 
allowance  to  an  employee  who  is 
leaving  for  another  Federal  agency.  A 
third  agency  commented  that  the 
regulations  should  allow  payment  of  a 
retention  allowance  by  an  agency  that  is 
closing  to  an  employee  who  would 
otherwise  leave  for  another  Federal 
agency,  if  the  closing  agency  needs  to 
retain  the  employee  until  the  closure 
date  because  the  employee's  leaving 
would  create  an  undue  disruption  in  an 
essential  function  of  the  closing  agency. 
We  have  not  adopted  these  suggestions 
because  we  must  be  cognizant  of  the 
needs  of  every  agency  and  do  not 
believe  it  would  be  desirable  to  allow 
Federal  agencies  to  enter  into  bidding 
wars. 

An  agency  suggested  that  payment  of 
a  retention  allowance  to  an  employee 
who  is  planning  to  leave  for  retirement 
should  be  limited  to  1  year  because  this 
would  allow  time  for  management  to 
find  a  replacement.  We  have  not 
included  this  limitation  in  the 
regulations  because  agencies  already  are 
authorized  to  Umit  the  circumstances 
under  which  a  retention  allowance  may 
be  paid  as  a  part  of  their  owm  retention 
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allowance  plans.  Also,  as  required  by 
§  575.306(c).  agencies  must  review  each 
determination  to  pay  a  retention 
allowance  at  least  annually.  To  continue 
payment  of  a  retention  allowance,  the 
conditions  giving  rise  to  the  original 
determination  to  pay  the  allowance 
must  still  exist. 

In  view  of  the  change  allowing 
payment  of  a  retention  allowance  when 
an  employee  would  leave  the  Federal 
Government  for  a  reason  other  than 
employment,  an  agency  commented 
that,  for  consistency,  we  should  remove 
a  phrase  in  §  575.305(c)(1)  referring  to 
employment.  We  agree  and  have 
removed  the  phrase. 

Aggregate  Limitation 

One  agency  commented  that  payment 
of  a  retention  allowance  should  be 
allowed  even  if  it  would  cause  an 
employee's  aggregate  compensation  to 
exceed  the  aggregate  limit  (level  I  of  the 
Executive  Schedule)  at  the  end  of  the 
calendar  year.  We  have  not  adopted  this 
suggestion.  The  requirement  in 
^  575.306(b)  prohibiting  authorization  of 
a  retention  allowance  that  would  cause 
the  aggregate  compensation  of  an 
employee  to  exceed  the  rate  payable  for 
level  I  of  the  Executive  Schedule  was 
established  (1)  to  prevent  accumulation 
of  large  amounts  that  would  be  carried 
over  from  one  calendar  year  to  the  next 
and  paid  only  upon  separation  or  death, 
thus  potentially  obligating  the 
expenditure  of  appropriated  funds  for 
several  years  in  advance,  and  (2) 
because  accumulation  of  a  large  amount 
that  would  be  payable  in  a  lump  sum 
upon  separation  could  be  an  incentive 
for  an  employee  to  leave. 

Miscellaneous 

Executive  Order  12944  of  December 
29,  1994,  deleted  the  San  Francisco- 
Oakland-San  Jose.  CA  Consolidated 
Metropolitan  Statistical  Area  (CMSA)  as 
an  interim  geographic  adjustment  area 
because  locality  pay  rates  implemented 
in  January  1995  for  the  San  Francisco 
CMSA  are  greater  than  interim 
geographic  adjusted  rates  for  1995. 
Therefore.  OPM  is  removing  the  San 
Francisco  CMSA  from  the  definition  of 
interim  geographic  adjustment  area  in 
§531.101. 

Waiver  of  Notice  of  Proposed  Rule 
Making  and  E)elay  in  Effective  Date 

Pursuant  to  5  U.S.C.  553(b)(3)(B)  and 
5  U.S.C.  553(d)(3),  I  find  that  good  cause 
exists  for  waiving  the  general  notice  of 
proposed  rulemaking  for  the  rule  in  5 
CFR  531.101  and  making  this  rule 
effective  retroactively.  Executive  Order 
12944  of  December  29. 1994,  deleted  the 
San  Francisco-Oakland-San  Jose,  CA 


Consolidated  Metropolitan  Statistical 
Area  as  an  interim  geographic 
adjustment  area  effective  on  the  first  day 
of  the  first  applicable  pay  period 
beginning  on  or  after  January  1, 1995. 
The  amendment  to  5  CFR  531.101  is 
being  made  effective  on  the  effective 
date  of  the  Executive  order. 

E.G.  12866,  Regulatory  Review 

This  rule  has  been  reviewed  by  the 
Office  of  Management  and  Budget  in 
accordance  with  E.O.  12866. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  they  wrill  apply  only  to  Federal 
agencies  and  employees. 

List  of  Subjects  in  5  CFR  Parts  531  and 
575 

(^vemment  employees.  Law 
enforcement  officers,  Wages. 

U.S.  Office  of  Personnel  Management. 
James  B.  King, 

Director. 

Accordingly,  OPM  is  amending  parts 
531  and  575  of  title  5  of  the  Code  of 
Federal  Regulations  as  follows: 

PART  531— PAY  UNDER  THE 
GENERAL  SCHEDULE 

1.  The  authority  citation  for  pari  531 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  5115,  5307,  and  5338: 
sec.  4  of  Pub.  L.  103-89,  107  Stat.  981;  and 
E.O.  12748,  56  FR  4521,  February  4, 1991,  3 
CFR,  1991  Corap.,  p.  316; 

Subpart  A  also  issued  under  5  U.S.C.  5304, 
5305,  and  5553;  section  302  of  the  Federal 
Employees  Pay  Comparability  Act  of  1990 
(FEPCA),  Pub.  L.  101-509, 104  Stat.  1462: 
and  E.O.  12786.  56  FR  67453,  December  30, 
1991,  3  CFR  1991  Comp.,  p.  376; 

Subpart  B  also  issued  under  5  U.S.C. 
5303(g),  5333,  53.34(a),  and  7701(b)(2); 

Subpart  C  also  issued  under  5  U.S.C.  5304, 
5305,  and  5553;  sections  302  and  404  of 
FEPCA,  Pub.  L.  101-509,  104  Stat.  1462  and 
1466;  and  section  3(7)  of  Pub.  L.  102-378, 
106  Stat.  1356; 

Subpart  D  also  issued  under  5  U.S.C. 
5335(g)  and  7701(b)(2); 

Subpart  E  also  issued  under  5  U.S.C.  5336; 

Subpart  F  also  issued  under  5  U.S.C  5304, 
5305(g)(1),  and  5553;  and  E.O.  12883,  58  FR 
63281,  November  29,  1993,  3  CFR  1993 
Comp.,  p.  682. 

2.  In  §  531.101,  the  definition  of 
interim  geographic  adjustment  area  is 
revised  to  read  as  follows: 

§531.101    Definitions. 

•        •        *         •         • 

Interim  geographic  adjustment  area 
means  either  of  the  following 
Consolidated  Metropolitan  Statistical 


Areas  (CMSA's),  as  defined  by  the 
Office  of  Management  anci  Budget 
(OMB): 

(a)  New  York-Northern  New  Jersey- 
Long  Island,  NY-NJ-CT-PA;  or 

(b)  Los  Angeles-Riverside-Orangf 
County  CA. 


PART  575— RECRUITMENT  AND 
RELOCATION  BONUSES;  RETENTION 
ALLOWANCES;  SUPERVISORY 
DIFFERENTIALS 

3.  The  authority  citation  for  part  575 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  1104(a)(2),  5753,  5754, 
and  5755;  sec.  302  and  404  of  the  Federal 
Employees  Pay  Comparabilitj'  Act  of  1990 
(Pub.  L.  101-509)  104  Stet.  1462  and  1466, 
respectively:  E.O.  12748,  February'  1, 1991.  3 
CFR,  1992  Comp.  p.  316. 

4.  Section  575.101  is  revised  to  read 
as  follows: 

§575.101    Purpose. 

This  subpart  provides  regulations  to 
implement  5  U.S.C.  5753,  which 
authorizes  payment  of  a  recruitment 
'oonus  of  up  to  25  percent  of  the  annual 
rate  of  basic  pay  to  a  newly  appointed 
employee,  provided  there  is  a 
determination  that  in  thr,  absence  of 
such  a  bonus,  difficulty  would  be 
encountered  in  filling  the  position. 

5.  In  §575.103,  the  definitions  of 
employee  and  newly  appointed  are 
revised  to  read  as  follows: 

§575.103    Definitions. 

*         *         •         *         • 

Employee  means — 

(a)  An  employee  in  or  under  an 
agency  who  is  newly  appointed;  or 

(b)  An  individual  not  yet  employed 
who  has  received  a  written  offer  to  be 
newly  appointed  and  has  signed  a 
written  service  agreement  in  accordance 
with  §  575.106  prior  to  payment  of  the 
recruitment  bonus. 
***** 

Newly  appointed  refers  to — 
(a)  The  first  appointment,  regardless 
of  tenure,  as  an  employee  of  the  Federal 
Government;  or 

fb)  An  appointment  as  an  employee  of 
the  Federal  Government  following  a 
break  in  service  of  at  least  90  days  from 
the  candidate's  last  period  of  Federal 
employment,  other  than — 

(1)  Employment  under  the  Student 
Educational  Employment  Program 
imder§  213.3202; 

(2)  Employment  as  a  low  clerk  trainee 
under  §  213.3102(e)  of  this  chapter; 

(3)  EmplojTnent  while  a  stuaent 
during  school  vacations  under  a  short- 
term  temporary  appointing  authority;       * 

(4)  Employment  under  a  provisional 
appointment  designated  under 
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§  316.403  if  the  new  appointment  is 
permanent  and  immediately  follows  the 
provisional  appointment;  or 

(5)  Employment  under  a  temporary 
appointment  that  is  neither  full-time  nor 
the  principal  employment  of  the 
candidate. 
•        »        »        •        • 

6.  In  §  575.104,  paragraphs  (b)(2). 
(c)(1).  and  (c)(2)  (i)  and  (iii)  are  revised 
to  read  as  follows: 

§575.104    Agency  recruitment  bonus 
plans;  higher  level  review  and  approval; 
and  criteria  (or  payment 

(2)  When  necessary  to  make  a  timely 
offer  of  employment,  a  higher  level 
official  may  establish  criteria  for 
offering  recruitment  bonuses  in  advance 
and  authorize  the  recommending 
o^icial  to  offer  a  recruitment  bonus  (in 
any  amount  within  a  pre-established 
range)  to  any  candidate  without  further 
review  or  approval. 

(c)  Criteria  for  payment.  (1)  Each 
bonus  paid  under  this  subpart  shall  be 
based  on  a  written  determination  that, 
in  the  absence  of  such  a  bonus,  the 
agency  would  encounter  difficulty  in 
filling  the  position.  Such  a 
determination  shall  be  made  before  the 
employee  actually  enters  on  duty  in  the 
position  for  which  he  or  she  was 
recruited.  An  agency  may  target  groups 
of  positions  that  have  been  difficult  to 
fill  in  the  past  or  that  may  be  difficult 
to  fill  in  the  future  and  may  make  the 
required  written  determination  to  offer 
a  recruitment  bonus  on  a  group  basis. 

(2)  *  -  * 

(i)  The  success  of  recent  efforts  to 
recruit  candidates  for  similar  positions, 
including  indicators  such  as  offer 
acceptance  rates,  the  proportion  of 
positions  filled,  and  the  length  of  time 
required  to  fill  similar  positions; 
»        •        •        •        • 

(iii)  Labor-market  factors  that  may 
affect  the  ability  of  the  agency  to  recruit 
candidates  for  similar  positions  now  or 
in  the  future; 

*        «        *        •        • 

7.  Section  575.105  is  revised  to  read 
as  follows: 

§  575.105    Payment  ot  recruitment  bonus. 

A  recruitment  bonus  shall  be 
calculated  as  a  percentage  of  the 
employee's  annual  rate  of  basic  pay  (not 
to  exceed  25  percent)  and  paid  as  a 
lump  sum.  It  shall  not  be  considered 
part  of  an  employee's  rate  of  basic  pay 
for  any  purpose. 

8.  Section  575.106  is  revised  to  read 
as  follows: 


§575.109    Service  aQTMiiMnt 

(a)  Before  a  recruitment  bonus  may  be 
paid,  an  agency  shall  require  that  the 
employee  sign  a  written  service 
agreement  to  complete  a  specified 
period  of  employment  with  the 
appointing  agency  (or  successor  agency 
in  the  event  of  a  transfer  of  function). 

(b)  The  minimum  period  of 
employment  to  be  established  under  a 
service  agreement  for  a  recruitment 
bonus  shall  be  6  months. 

9.  Section  575.108  is  revised  to  read 
as  follows: 

§575.108    Internal  monitoring. 

Each  agency  shall  monitor  the  use  of 
'  recruitment  bonuses  to  ensure  that  its 
recruitment  bonus  plan  conforms  to  the 
requirements  established  under  this 
subpart  and  that  the  payment  of 
recruitment  bonuses  conforms  to  the 
criteria  established  under  this  subpart. 

10.  Section  575.201  is  revised  to  read 
as  follows: 

§575.201     Purpose. 

This  subpart  provides  regulations  to 
implement  5  U.S.C.  5753,  which 
authorizes  payment  of  a  relocation 
bonus  of  up  to  25  percent  of  the  annual 
rate  of  basic  pay  to  an  employee  who 
must  relocate  to  accept  a  position  in  a 
different  commuting  area,  provided 
there  is  a  determination  that,  in  the 
absence  of  such  a  bonus,  difficulty 
would  be  encountered  in  filling  the 
position. 

11.  In  §575.203,  the  definitions  of 
employee  and  service  agreement  are 
revised  to  read  as  follows: 

§575.203    Definitions. 
«         •         *         «         • 

Employee  means  an  employee  in  or 
under  an  agency  who  is  appointed 
without  a  break  in  service  to  a  position 
in  a  different  commuting  area  or  whose 
duty  station  is  changed  permanently  or 
temporarily  to  a  different  community 
area. 
«        *        *        •        • 

Service  agreement  means  a  written 
agreement  between  an  agency  and  an 
employee  under  which  the  employee 
agrees  to  a  specified  period  of 
employment  with  the  agency  at  the  new 
duty  station  to  which  relocated  in  return 
for  payment  of  a  relocation  bonus. 

12.  In  §575.204,  paragraphs,  (c)(1), 
(c)(2)(i),  (c)(2)(iii).  and  (d)  are  revised  to 
read  as  follows: 

§  575.204    Agency  relocation  bonus  plans; 
higher  level  review  and  approval;  criteria  for 
payment;  and  exceptions  to  case-by-case 
approval. 

•         *         *         •         * 

(c)  Criteria  for  payment.  (1)  Each 
bonus  paid  under  this  subpart  shall  be 


based  on  a  written  determination  that, 
in  the  absence  of  such  a  bonus,  the 
agency  would  encounter  difficulty  in 
filling  the  position.  Each  such 
determination  shall  be  made  before  the 
employee  actually  enters  on  duty  in  the 
position  to  which  he  or  she  was 
relocated.  An  agency  may  target  groups 
of  positions  that  have  been  difficult  to 
fill  in  the  past  or  that  may  be  difficult 
to  fill  in  the  future.  However,  except  as 
provided  in  paragraph  (d)  of  this 
section,  any  determination  to  pay  a 
bonus  shall  be  made  on  a  case-by-case 
basis  for  each  employee. 

(2)*   *   * 

(i)  The  success  of  recent  efforts  to 
recruit  candidates  for  similar  positions, 
including  indicators  such  as  offer 
acceptance  rates,  the  proportion  of 
positions  filled,  and  the  length  of  time 
required  to  fill  similar  positions; 

•  •         •         •         * 
(iii)  Labor  market  factors  that  may 

affect  the  ability  of  the  agency  to  recruit 
candidates  for  similar  positions  now  or 
in  the  future;  and 

•  •        •        *        * 

(d)  Exceptions  to  case-by-case 
approval.  The  head  of  an  agency  may 
waive,  for  a  specified  period  of  time,  the 
ca§e-by-case  approval  requirement  for 
any  employee  whose  rating  of  record  is 
at  least  Level  3  ("Fully  Successful"  or 
equivalent),  when — 

(1)  The  employee  is  a  member  of  a 
specified  group  of  employees  subject  to 
a  mobility  agreement,  and  the  head  of 
the  agency  determines  that  relocation 
bonuses  are  necessary  to  ensure  the 
agency's  ability  to  retain  employees 
subject  to  such  an  agreement;  or 

(2)  A  major  organizational  unit  of  the 
agency  is  relocated  to  a  different 
commuting  area,  and  the  head  of  the 
agency  determines  that  relocation 
bonuses  are  necessary  for  specified 
groups  of  employees  to  ensure  the 
continued  operation  of  that  unit  without 
undue  disruption  of  an  activity  or 
function  that  is  deemed  essential  to  the 
agency's  mission  and/or  without  undue 
disruption  of  service  to  the  public. 

13.  In  §  575.205,  paragraphs  (a)  and 
(b)  are  revised  to  read  as  follows: 

§  575.205    Paynwnt  of  relocation  bonus. 

(a)  A  relocation  bonus  shall  be 
calculated  as  a  percentage  of  the 
employee's  annual  rate  of  basic  pay  and 
paid  as  a  lump  sum.  Except  as  provided 
in  paragraph  (b)  of  this  section,  the 
amount  of  a  relocation  bonus  may  not 
exceed  25  percent  of  the  employee's 
annual  rate  of  basic  pay.  It  shall  not  be 
considered  part  of  an  employee's  rate  of 
basic  pay  for  any  purpose. 

(b)  The  amount  of  a  relocation  bonus 
may  not  exceed  the  greater  of  $15,000  or 


25  percent  of  a  law  enforcement  officer's 
annual  rate  of  basic  pay  in  the  case  of — 

(1)  A  law  enforcement  officer,  as 
defined  in  §550.103  of  this  chapter, 
with  respect  to  whom  the  provisions  of 
chapter  51  of  title  5,  United  States  Code, 
apply; 

(2)  A  member  of  the  United  States 
Secret  Service  Uniformed  Division; 

(3)  A  member  of  the  United  States 
Park  Police; 

(4)  A  special  agent  within  the 
Diplomatic  Security  Service; 

(5)  A  probation  officer  (referred  to  in 
section  3672  of  title  18,  United  States 
Code;  and 

(6)  A  pretrial  services  officer  (referred 
to  in  section  3153  of  title  18,  United 
States  Code). 
***** 

14.  Section  575.206  is  revised  to  read 
as  follows: 

§  575.206    Service  agreement 

Before  a  relocation  bonus  may  be 
paid,  an  agency  shall  require  that  the 
employee  sign  a  written  service 
agreement  to  complete  a  specified 
period  of  employment  with  the 
appointing  agency  (or  the  successor 
agency  in  the  event  of  a  transfer  of 
function)  at  the  new  duty  station. 

15.  Section  575.208  is  revised  to  read 
as  follows: 

§  575.208    Internal  monitoring. 

Each  agency  shall  monitor  the  use  of 
relocation  bonuses  to  ensure  that  its 
relocation  bonus  plan  conforms  to  the 
requirements  established  under  this 
subpart  and  that  the  payment  of 
relocation  bonuses  conforms  to  the 
criteria  established  under  this  subpart. 

16.  In  §  575.302,  paragraph  (c)  is 
revised  to  read  as  follows: 

§  575.302    Delegation  of  authority. 

***** 

(c)  The  head  of  an  Executive  agency 
may  request  that  OPM  authorize  the 
payment  of  a  retention  allowance  to  one 
or  more  categories  of  employees  of  his 
or  her  agency  not  otherwise  covered  by 
5  U.S.C.  5754  or  this  subpart. 

17.  In  §  575.303,  the  definition  of 
employee  is  revised  to  read  as  follows: 

§575.303    Definitions. 

***** 

Employee  means  an  employee  in  or 
under  an  agency. 

***** 

18.  In  §  575.304,  paragraphs  (a)  and 
(b)  are  revised  to  read  as  follows: 

§  575.304    Conditions  tor  payment 

(a)  An  agency  may  not  begin  payment 
of  a  retention  allowance  during  a  period 


of  employment  established  imder  any 
service  agreement  required  by  payment 
of  a  recruitment  bonus  under  subpart  A 
of  this  part  or  relocation  bonus  under 
subpart  B  of  this  part.  After  retention 
allowance  payments  have  commenced, 
a  relocation  bonus  may  be  paid  without 
affecting  the  payment  of  a  retention 
allowance. 

(b)  An  agency  may  pay  a  retention 
allowance  to  an  employee  if  the 
employee  is  likely  to  leave  the  Federal 
service  for  any  reason. 
***** 

19.  In  §  575.305,  paragraph  (c)(1)  is 
revised  to  read  as  follows: 

§  575.305    Agency  retention  allowance 
plans;  higher  level  review  and  approval; 
and  criteria  for  payment 

***** 

(c)  Criteria  for  payment.  (1)  Each 
allowance  paid  under  this  subpart  shall 
be  based  on  a  written  determination  that 
the  unusually  high  or  unique 
qualifications  of  the  employee  or  a 
special  need  of  the  agency  for  the 
employee's  services  makes  it  essential  to 
retain  the  employee  and  that,  in  the 
absence  of  such  an  allowance,  the 
employee  would  be  likely  to  leave  the 
Federal  service. 
***** 

20.  In  §  575.306,  a  new  paragraph  (d) 
is  added  to  read  as  follows: 

§  575.306    Payment  of  retention  allowance. 

***** 

(d)  A  retention  allowance  is  not  pay 
for  purposes  of  a  lump-sum  payment  for 
annual  leave  under  5  U.S.C.  5551  or 
5552. 

21.  Section  575.308  is  revised  to  read 
as  follows: 

§  575.308    Internal  monitoring. 

Each  agency  shall  monitor  the  use  of 
retention  allowances  to  ensure  that  its 
retention  allowance  plan  conforms  to 
the  requirements  established  under  this 
subpart  and  that  the  payment  of 
retention  allowances  conforms  to  the 
criteria  established  under  this  subpart. 

[FR  Doc.  95-15713  Filed  6-27-95:  8:45  am) 
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5  CFR  Part  630 
RIN  3206-AG48 

Absence  and  Leave;  SES  Annual 
Leave  Accumulation 

AGENCY:  Office  of  Personnel 

Management. 

ACTION:  Final  rule. 

SUMMARY:  The  Office  of  Personnel 
Management  is  issuing  final  rules 


governing  aimual  leave  accumulation 
for  members  of  the  Senior  Executive 
Service  (SES).  SES  members  are  now 
subject  to  a  90-day  (720-hour)  maximum 
limitation  on  the  amount  of  annual 
leave  that  may  be  carried  over  from  one 
leave  year  to  the  next. 
EFFECTIVE  DATE:  July  28,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Frank  Derby,  (202)  606-2858. 
SUPPtEMENTARY  INFORMATION:  On 
December  21,  1994.  the  Office  of 
Personnel  Management  (OPM)  issued 
interim  regulations  (59  FR  65704) 
implementing  section  201of  the 
Government  Management  Reform  Act  of 
1994  (Pub.  L.  103-356,  enacted  October 
13,  1994).  Section  201  amended  5  U.S.C 
6304(f)  to  provide  a  90-day  (720-hour) 
limit  on  the  amount  of  annual  leave  a 
member  of  the  Senior  Executive  Service 
(SES)  may  carry  over  from  one  leave 
year  to  the  next.  Section  201  also 
contained  a  grandfather  clause  to  allow 
SES  members  who  had  accumulated 
more  than  90  days  (720  hours)  of  annual 
leave  as  of  the  first  day  of  the  first  pay 
period  beginning  after  October  13, 1994, 
to  retain  the  higher  amount  as  a 
personal  leave  ceiling.  The  personal 
leave  ceiling  is  the  maximum  amount  of 
accrued  annual  leave  an  affected  SES 
member  may  carry  over  from  one  leave 
year  to  the  next.  "The  personal  leave 
ceiling  is  subject  to  reduction  under  5 
U.S.C.  6304(c)  if  the  SES  member  uses 
more  leave  than  he  or  she  earns  in  a 
leave  year. 

The  60-day  comment  period  ended  on 
February  21,  1995.  OPM  received  one 
comment  from  an  agency  that  requested 
information  on  how  to  apply  the 
statutory  and  regulatory  limitations  on 
annual  leave  accrual  for  individuals 
entering  the  SES.  We  agree  that  this 
information  is  necessary  and  have 
added  this  information  to  5  CFR 
630.301(b).  (Previously,  this  information 
was  provided  in  former  FPM 
Supplement  920-1,  Operations 
Handbook  for  the  Senior  Executive 
Service,  which  expired  on  December  31, 
1994.) 

Employees  in  non-SES  positions  are 
subject  to  a  30-day  or  45-day  maximum 
annual  leave  ceiling  under  5  U.S.C. 
6304  (a),  (b),  or  (c),  as  appropriate. 
When  an  employee  in  a  non-SES 
position  moves  to  a  position  in  the 
Senior  Executive  Service,  any  annual 
leave  accumulated  prior  to  movement 
remains  to  the  employee's  credit. 
Annual  leave  in  excess  of  the  30-day  or 
45-day  leave  ceilings  that  accrued  prior 
to  the  employee's  entry  into  the  SES  and 
that  is  not  usied  by  the  beginning  of  the 
next  leave  year  is  subject  to  forfeiture. 
Annual  leave  that  is  not  in  excess  of  the 
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30-day  or  45-day  maximum  limitations 
and  any  annual  leave  accrued  while 
serving  in  the  SES  is  carried  forward 
and  becomes  subject  to  the  90-day 
maximum  limitation  on  accrued  annual 
leave  for  SES  members. 

Example.  A  GS-15  employee  who  has  300 
hours  of  accumulated  annual  leave  (i.e..  60 
hours  in  excess  of  the  240-hour  (30-day) 
leave  ceiling)  is  appointed  to  an  SES  position 
on  June  14, 1995.  The  employee  earns  100 
additional  hours  of  annual  leave  in  the  SES 
before  the  end  of  the  1995  leave  year.  If  the 
SES  member  uses  only  40  of  the  60  hours  of 
excess  annual  leave  during  the  remainder  of 
the  1995  leave  year,  his  or  her  leave  balance 
at  the  beginning  of  the  1996  leave  year  will 
be  340  hours  (the  maximum  240  hours 
carried  over  as  a  GS-15  employee,  plus  the 
100  hours  earned  while  in  the  SES).  The 
remaining  20  hours  of  excess  leave  will  be 
forfeited  at  the  beginning  of  the  1996  leave 
year.  If  the  SES  memljer  uses  more  than  60 
hours  of  excess  annual  leave  (e.g..  80  hours) 
during  the  remainder  of  the  1995  leave  year, 
his  or  her  leave  balance  at  the  beginning  of 
the  1996  leave  year  will  be  320  hours  (the 
maximum  240  hours  carried  over  as  a  GS-15 
employee,  plus  the  100  hours  earned  while 
in  the  SES,  minus  the  20  hours  of  leave  used 
above  the  60  hours  of  excess  annual  leave). 

Regulatory  Flexibility  Act 

I  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  it  will  affect  only  Federal 
agencies  and  employees. 

List  of  Subjects  in  5  CFR  Part  630 

Absence  and  leave. 
U.S.  Office  of  Personnel  Management. 
James  B.  King. 

Director. 

Accordingly,  OPM  is  amending  5  CFR 
part  630  as  follows: 

PART  630— ABSENCE  AND  LEAVE 

1.  The  authority  citation  for  part  630 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  6311;  §630.301  also 
issued  under  Pub.  L.  103-356, 108  Stat.  3410; 
§630.303  also  issued  under  5  U.S.C.  6133(a); 
§§630.306  and  630.308  also  issued  under  5 
U.S.C  6304(d)(3),  Pub.  L.  102-484, 106  Stat. 
2722  and  Pub.  L.  103-337,  108  Stat.  2663; 
subpart  D  also  issued  under  Pub.  L.  103-329, 
108  Stat.  2423;  §630.501  and  subpart  F  also 
issued  under  E.O.  11228,  30  FR  7739.  3  CFR, 
1974  Comp.,  p.  163;  subpart  G  also  issued 
under  5  U.S.C.  6305;  subpart  H  issued  under 
5  U.S.C.  6326;  subpart  I  also  issued  under  5 
U.S.C  6332  and  Pub.  L.  100-566,  102  Stat. 
2834  and  103-103, 107  Stat.  1022;  subpart  I 
also  issued  under  5  U.S.C.  6362  and  Pub.  L. 
100-566  and  103-103;  subpart  K  also  issued 
under  Pub.  L  102-25, 105  Stat.  92;  and 
subpart  L  also  issued  under  5  U.S.C.  6387 
and  Pub.  L  103-3, 107  Stat.  23. 


Subpart  C — Annual  Leave 

2.  In  §630.301.  paragraph  (b)  is 
revised  to  read  as  follows: 

§  630.301    Annual  leave  accumulation — 
Senior  Executive  Service. 
«         *         «         *         * 

(b)  When  an  employee  in  a  position 
outside  of  the  Senior  Executive  Service 
moves  to  a  position  in  the  Senior 
Executive  Service,  any  annual  leave 
accumulated  prior  to  movement  shall 
remain  to  the  employee's  credit. 

(1)  Armual  leave  accumulated  prior  to 
movement  to  the  Senior  Executive 
Service  that  is  in  excess  of  the  amount 
allowed  for  the  former  position  by  5 
U.S.C.  6304  (a),  (b).  or  (c)  and  that  is  not 
used  by  the  beginning  of  the  first  full 
biweekly  pay  period  in  the  next  leave 
year  shall  be  subject  to  forfeiture. 

(2)  If  an  employee  serves  less  than  a 
full  pay  period  under  an  appointment  in 
the  Senior  Executive  Service,  only  that 
portion  of  accrued  annual  leave  that  is 
attributable  to  service  in  the  Senior 
Executive  Service  shall  be  subject  to  the 
90-day  (720-hour)  limitation  on 
accumulation  of  annual  leave  provided 
in  paragraph  (a)  of  this  section.  Annual 
leave  accrued  during  the  remainder  of 
the  pay  period  shall  be  subject  to  the 
limitations  in  5  U.S.C.  6304(a),  (b).  and 
(c),  as  appropriate. 

•         •         •         *         * 

|FR  Doc.  95-15535  Filed  6-27-95;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Office  of  the  Secretary 

7  CFR  Part  1 
[FV-94-705FR] 

Rules  of  Practice  Governing  Formal 
Adjudicatory  Proceedings  Instituted  by 
the  Secretary  Under  Various  Statutes 

AGENCY:  Office  of  the  Secretary,  USDA. 
ACTJON:  Final  rule. 


SUMMARY:  This  amendment  will  expand 
the  scope  and  applicability  of  the 
Department  of  Agriculture's  uniform 
rules  of  practice  governing  adjudicatory 
proceedings  to  include  actions  initiated 
under  the  Fluid  Milk  Promotion  Act  of 
1990;  the  Fresh  Cut  Flowers  and  Fresh 
Cut  Greens  Promotion  and  Consumer 
hiformation  Act  of  1993;  the  Lime 
Research.  Promotion,  and  Consumer 
Information  Act  of  1990,  as  amended; 
the  Mushroom  Promotion.  Research, 
and  Consumer  Information  Act  of  1990; 
the  Pecan  Promotion  and  Research  Act 
of  1990;  the  Sheep  Promotion,  Research. 


and  Information  Act  of  1994:  and  the 
Soybean  Promotion.  Research,  and 
Consumer  Information  Act. 
EFFECTIVE  DATE:  June  28,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Schuhz,  Research  and 
Promotion  Branch,  Fruit  and  Vegetable 
Division,  AMS.  USDA,  P.O.  Box  96456, 
Room  2535-S,  Washington,  D.C.  2009O- 
6456,  telephone:  (202)  720-5976. 
SUPPLEMENTARY  INFORMATION:  The  Fluid 
Milk  Promotion  Act  of  1990  (Pub.  L. 
101-624,  7  U.S.C.  6401-6417];  the  Fresh 
Cut  Flowers  and  Fresh  Cut  Greens 
Promotion  and  Consumer  Information 
Act  of  1993  [Pub.  L.  103-190.  7  U.S.C. 
6801-68141:  the  Lime  Research, 
Promotion,  and  Consumer  Information 
Act  of  1990.  as  amended.  [Pub.  L.  101- 
624,  7  U.S.C.  6201-6212);  the 
Mushroom  Promotion.  Research,  and 
Consumer  Information  Act  of  1990  [Pub. 
L.  101-624.  7  U.S.C.  6101-6112);  the 
Pecan  Promotion  and  Research  Act  of 
1990  [Pub.  L.  101-624.  7  U.S.C.  6001- 
6013);  the  Sheep  Promotion.  Research, 
and  Information  Act  of  1994  [7  U.S.C. 
7101-7111);  and  the  Soybean 
Promotion,  Research,  and  Consumer 
Information  Act  [Pub.  L.  101-624.  7 
U.S.C.  6301-6311);  each  authorizes  the 
assessment  of  civil  penalties  and  the 
issuance  of  cease  and  desist  orders 
against  any  person  found  to  be  in 
violation  of  the  respective  Act,  order, 
plan,  or  regulation  issued  thereunder. 
The  Department  of  Agriculture  has 
established  uniform  rules  of  practice  |7 
CFR  part  1.  subpart  H],  which  govern 
the  conduct  of  adjudicatory  proceedings 
under  numerous  statutes.  In  order  to 
insure  consistency  and  uniformity  in 
the  conduct  of  the  Department's 
administrative  proceedings,  it  has  been 
determined  that  proceedings  initiated 
under  the  Acts  listed  above  should  also 
be  governed  by  these  uniform 
procedures. 

The  Department  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12778.  Civil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
inconsistent  with  this  rule;  (2)  has  no 
retroactive  effect,  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

The  provisions  of  the  Administrative 
Procedure  Act  concerning  notice  and 
opportunity  for  comment  on  agency 
rulemaking  (5  U.S.C.  553)  dp  not  apply 
to  the  promulgation  of  agency  rules  of 
practice.  Further,  this  action  simply 
extends  the  applicability  of  the 
Department's  uniform  rules  of  practice 


to  newly  passed  statutes.  Accordingly, 
this  action  is  made  effective  upon 
publication  in  the  Federal  Register. 

In  consideration  of  the  foregoing.  7 
CFR  part  1.  subpart  H,  is  amended  as 
follows: 

PART  1— AMENDED 

1 .  The  authority  citation  for  part  1 , 
subpart  H  is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  301;  7  U.S.C.  61.  87e, 
149.  150gg,  162,  163,  164,  228,  268,  499o, 
608c(14),  1592,  1624(b),  2151,  2621,  2714. 
2908,  3812,  4610,  4815,  4910,  6009,  6107, 
6207,  6307,  6411,  6808.  7107;  15  U.S.C  1828; 
16  U.S.C  620d,  1540(f),  3373;  21  U.S.C  104, 
111,  117,  120,  122,  127,  134e,  134f,  135a, 
154.  463(b).  621,  1043;  43  U.S.C  1740;  7  CFR 
2.35.  2.41. 

§1.131    [Amended] 

Section  1.131(a)  is  amended  by 
inserting  the  following  statutory 
references  in  the  list  of  statutes  in 
alphabetical  order:  Fluid  Milk 
Promotion  Act  of  1990.  section  1999L  (7 
U.S.C.  6411),  Fresh  Cut  Flowers  and 
Fresh  Cut  Greens  Promotion  and 
Consumer  Information  Act  of  1993, 
section  9  (7  U.S.C.  6808).  Lime 
Research.  Promotion,  and  Consumer 
Information  Act  of  1990.  as  amended, 
section  1958  (7  U.S.C.  6207),  Mushroom 
Promotion,  Research,  and  Consumer 
Information  Act  of  1990,  section  1928  [7 
U.S.C.  6107).  Pecan  Promotion  and 
Research  Act  of  1990.  section  1914  [7 
U.S.C.  6009).  Sheep  Promotion. 
Research,  and  Information  Act  of  1994 
[7  U.S.C.  7107).  and  Soybean 
Promotion.  Research,  and  Consumer 
Information  Act.  section  1972  [7  U.S.C. 
6307). 

Dated:  June  22,  1995. 

Lon  Hatamiya, 

Administrator,  Agricultural  Marketing 
Service. 

[FR  Doc.  95-15856  Filed  6-27-95;  8:45  am] 
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Agricultural  Marketing  Service 

7  CFR  Part  905 

[Docket  No.  FV9S-905-2IFR] 

Oranges,  Grapefruit,  Tangerines,  and 
Tangelos  Grown  in  Florida;  Expenses 
and  Assessment  Rate  for  1995-96 
Fiscal  Year 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Interim  final  rule  with  request 

for  comments. 

SUMMARY:  This  interirn  final  rule 
authorizes  expenses  and  establishes  an 
assessment  rate  for  the  1995-96  fiscal 


year  under  Marketing  Order  No.  905. 
Authorization  of  this  budget  enables  the 
Citrus  Administrative  Committee 
(Committee)  to  incur  expenses  that  are 
reasonable  and  necessary  to  administer 
the  program.  Funds  to  administer  this 
program  are  derived  from  assessments 
on  handlers. 

DATES:  Effective  August  1. 1995.  through 
July  31. 1996.  Comments  received  by 
July  28,  1995.  will  be  considered  prior 
to  any  finalization  on  this  interim  final 
rule. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  rule  to:  Docket  Clerk, 
Fruit  and  Vegetable  Division,  AMS, 
USDA.  P.O.  Box  96456,  room  2523-S, 
Washington,  DC  20090-6456  or  by  Fax: 
(202)  720-5698.  Three  copies  of  all 
written  material  shall  be  submitted,  and 
they  will  be  made  available  for  public 
inspection  in  the  office  of  the  Docket 
Clerk  during  regular  business  hours.  All 
comments  should  reference  the  docket 
number,  date,  and  page  number  of  this 
issue  of  the  Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT: 
Caroline  C.  Thorpe,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS.  USDA,  P.O. 
Box  96456,  room  2525-S.  Washington. 
DC  20090-6456:  telephone:  (202)  720- 
5127;  or  William  Pimenthal,  Southeast 
Marketing  Field  Office,  Fruit  & 
Vegetable  Division.  AMS.  USDA.  P.O. 
Box  2276.  Winter  Haven,  Florida 
33883-2276;  telephone:  (813)  299-4770. 

SUPPLEMENTARY  INFORMATION:  This 
interim  final  rule  is  issued  under 
Marketing  Agreement  and  Marketing 
Order  No.  905  (7  CFR  part  905),  as 
amended,  regulating  the  handling  of 
oranges,  grapefruit,  tangerines,  and 
tangelos  grown  in  Florida,  hereinafter 
referred  to  as  the  order.  The  order  is 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937.  as 
amended  [7  U.S.C.  601-674],  hereinafter 
referred  to  as  the  Act. 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  interim  final  rule  has  been 
reviewed  under  Executive  Order  12778, 
Civil  Justice  Reform.  Under  the 
marketing  order  provisions  now  in 
effect,  oranges,  grapefhiit.  tangerines, 
and  tangelos  grown  in  Florida  are 
subject  to  assessments.  It  is  intended 
that  the  assessment  rate  as  issued  herein 
will  be  applicable  to  all  assessable  citrus 
ftijit  during  the  1995-96  fiscal  year, 
beginning  August  1,  1995.  through  July 
31.  1996.  This  rule  will  not  preempt  any 
State  or  local  laws,  regulations,  or 


policies,  unless  they  present  an 
irreconcilable  conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedivgs  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  8c(15)(A)  of  the  Act.  any  handler 
subject  to  an  order  may  file  with  the 
Secretary  a  petition  stating  that  the 
order,  any  provision  of  the  order,  or  any 
obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  law 
and  requesting  a  modification  of  the 
order  or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  bearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  date 
of  the  entry  of  the  ruling. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultiu^l 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act.  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  actiofi  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  100  citrus 
handlers  subject  to  regulation  under  the 
marketing  order  covering  fresh  oranges, 
grapefruit,  tangerines,  and  tangelos 
grown  in  Florida,  and  approximately 
10,200  producers  of  these  fruits  in 
Florida.  Small  agricultural  producers 
have  been  defined  by  the  Small 
Business  Administration  (13  CFR 
121.601)  as  those  having  annual  receipts 
of  less  than  $500,000,  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $5,000,000.  A  minority  of  these 
handlers  and  a  majority  of  these 
producers  may  be  classified  as  small 
entities. 

This  marketing  order,  administered  by 
the  Department,  requires  that  the 
assessment  rate  for  a  particular  fiscal 
I}eriod  shall  apply  to  all  assessable 
citrus  fruit  handled  from  the  beginning 
of  such  period.  An  annual  budget  of 
expenses  and  assessment  rate  is 
prepared  by  the  Committee  and 
submitted  to  the  Department  for 
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approval.  The  Committee  members  are 
handlers  and  producers  of  Florida 
citrus.  They  are  familiar  with  the 
Committee's  needs  and  with  tiy  costs 
for  goods,  services,  and  personnel  in 
their  local  area  and  are  thus  in  a 
position  to  formulate  appropriate 
budgets.  The  budget  is  formulated  and 
discussed  in  public  meetings.  Thus,  all 
directly  affected  persons  have  an 
opportunity  to  participate  and  provide 

The  assessment  rate  recommended  by 
the  Committee  is  derived  by  dividing 
anticipated  expenses  by  the  expected 
cartons  (Vs  bushels)  of  fruit  shipped. 
Because  that  rate  is  applied  to  actual 
shipments,  it  must  be  established  at  a 
rate  which  will  produce  sufficient 
income  to  pay  the  Committee's  expected 
expenses.  The  annual  budget  and 
assessment  rate  are  usually 
recommended  by  the  Committee  shortly 
before  a  season  starts,  and  expenses  are 
incurred  on  a  continuous  basis. 
Therefore,  budget  and  assessment  rate 
approvals  must  be  expedited  so  that  the 
Committee  will  have  funds  to  pay  its 
expenses. 

The  Committee  met  May  23, 1995. 
and  unanimously  recommended 
expenses  of  $215,000  for  the  1995-96 
fiscal  year,  with  an  assessment  rate  of 
$0.00325  per  Vs  bushel  carton  of  fresh 
fruit  shipped. 

In  comparison,  1994-95  budget 
expenses  were  $210,000  with  an 
approved  assessment  of  $0,003.  Thus, 
for  the  1995-96  fiscal  year,  expenses  are 
being  increased  $5,§p0  and  the 
assessment  rate  is  being  increased 
$0.00025  from  the  levels  established  in 

1994-95. 

The  assessment  rate,  when  applied  to 
anticipated  shipments  of  66,000,000 
cartons  of  assessable  fruit,  will  yield  a 
total  of  $214,500  in  assessment  income. 
Interest  income  for  1995-96  is  estimated 
at  $3,500.  Income  will  be  adequate  to 
cover  budgeted  expenses.  Funds  in  the 
reserve  at  the  end  of  the  1995-96  fiscal 
year,  estimated  at  $100,000,  will  be 
within  the  maximum  permitted  by  the 
order  of  approximately  one-half  of  one 
fiscal  year's  expenses. 

Major  expense  categories  for  the 
1995-96  fiscal  year  include  $101,740  for 
salaries,  $36,000  for  the  Manifest 
Department,  and  $13,350  for  insurance 
and  bonds. 

While  this  action  will  impose  some 
additional  costs  on  handlers,  the  costs 
are  in  the  form  of  uniform  assessments 
on  all  handlers.  Some  of  the  additional 
costs  may  be  passed  on  to  producers. 
However,  these  costs  will  be  offset  by 
the  benefits  derived  from  the  of)eration 
of  the  marketing  order.  Therefore,  the 
Administrator  of  the  AMS  has 


determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

After  consideration  of  all  relevant 
material  presented,  including  the 
information  and  recommendation 
submitted  by  the  Committee  and  other 
available  information,  it  is  hereby  found 
that  this  interim  final  rule,  as 
hereinafter  set  forth,  will  tend  to 
effectuate  the  declared  policy  of  the  Act. 

Pursuant  to  5  U.S.C.  553.  it  is  also 
found  and  determined  upon  good  cause 
that  it  is  impracticable,  unnecessary, 
and  contrary  to  the  public  interest  to 
give  preliminary  notice  prior  to  putting 
this  rule  into  effect,  and  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  after 
publication  in  the  Federal  Register 
because:  (1)  The  Committee  needs  to 
have  sufficient  funds  to  pay  its  expenses 
which  are  incurred  on  a  continuous 
basis;  (2)  the  1995-96  fiscal  year  begins 
on  August  1. 1995.  and  the  marketing 
order  requires  that  the  rate  of 
assessment  for  the  fiscal  year  apply  to 
all  assessable  oranges,  grapefruit, 
tangerines,  and  tangelos  handled  during 
the  fiscal  year;  (3)  handlers  are  aware  of 
this  action  which  was  unanimously 
recommended  by  the  Committee  at  a 
public  meeting  and  is  similar  to  other 
budget  actions  issued  in  past  years;  and 
(4)  this  interim  final  rule  provides  a  30- 
day  comment  period,  and  all  comments 
timely  received  will  be  considered  prior 
to  finalization  of  this  action. 

List  of  Subjects  in  7  CFR  Part  905 

Grapefruit,  Marketing  agreements. 
Oranges,  Reporting  and  recordkeeping 
requirements,  Tangelos,  Tangerines. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  905  is  amended  as 
follows: 

PART  905— ORANGES,  GRAPEFRUIT, 
TANGERINES,  AND  TANGELOS 
GROWN  IN  FLORIDA 

1.  The  authority  citation  for  7  CFR 
part  905  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 
Note:  This  section  will  not  appear  in  the 
Code  of  Federal  Regulations. 

2.  A  new  §  905.234  is  added  to  read 
as  follows: 

§  905.234    Expenses  and  assessment  rate. 

Expenses  of  $215,000  by  the  Citrus 
Administrative  Committee  are 
authorized  and  an  assessment  rate  of 
$0.00325  per  Vs  bushel  carton  of 
assessable  fruit  is  established  for  the 
fiscal  year  ending  July  31.  1996.  Any 
unexpended  funds  may  be  carried  over 
as  a  reserve. 


Dated:  June  22. 1995. 
Sharon  Bomer  Lauritsen.  - 

Deputy  Director.  Fruit  and  Vegetable  Division. 
IFR  Doc.  95-15859  Filed  6-27-95;  8:45  ami 
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Consolidated  Farm  Service  Agency 

7  CFR  Parts  718,  790,  and  791 

Contmodity  Credit  Corporation 

7  CFR  Parts  1413, 1414, 1415,  and  1416 
BIN  05«0-AD  72,  ADOO 

1994  Wheat,  Feed  Grains,  Cotton  and 
Rice  Programs 

AGENCIES:  Consolidated  Farm  Service 
Agency  and  Commodity  Credit 
Corporation,  USDA. 
ACTION:  Final  rule. 


SUMMARY:  The  statutory  requirements 
that  relate  to  the  feed  grains,  rice, 
upland  and  extra  long  staple  cotton,  and 
wheat  programs  were  amended  by  the 
Agricultural  Reconciliation  Act  of  1993 
(the  1993  Act).  An  interim  rule  was 
published  on  November  16. 1994.  (59 
FR  59280)  to  set  forth  changes  necessary 
to  implement  these  provisions. 
Accordingly,  this  rule  adopts  the 
interim  rule  as  final. 
EFFECTIVE  DATE:  June  28.  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bruce  D.  Hiatt.  Agricultural  Program 
Specialist.  CFSA.  USDA.  P.O.  Box  2415. 
Washington.  DC  20013-2415.  telephone 
202-690-2798. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  rule  has  been  determined  to  be 
not-significant  for  purposes  of  Executive 
Order  12866  and  therefore  has  not  been 
reviewed  by  OMB. 

Final  Regulatory  Impact  Analyses 

Final  Regulatory  Impact  Analyses 
were  prepared  with  respect  to  the 
programs  for  the  1994  crops  of  wheat, 
feed  grains,  cotton,  and  rice.  Copies  of 
the  analyses  are  available  to  the  public 
from  Tom  Witzig.  CFSA-USDA.  Room 
3741,  South  Agriculture  Building,  14th 
and  Independence,  P.O.  Box  2415. 
Washington,  DC  20013-2415. 

Federal  Assistance  Numbers 

The  titles  and  numbers  of  the  Federal 
assistance  programs,  as  found  in  the 
Catalog  of  Federal  Domestic  Assistance, 
to  which  this  final  rule  applies  are 
Cotton  Production  Stabilization — 
10.052;  Feed  Grain  Production 
Stabilization— 10.055;  Wheat 


Production  Stabilization— 10.058;  and 
Rice  Production  Program — 10.065. 

Regulatory  Flexibility  Act 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  final  rule  since  neither 
the  Consolidated  Farm  Service  Agency 
(CFSA)  nor  Commodity  Credit 
Corporation  (CCC)  is  required  by  5 
U.S.C.  553  or  any  other  provision  of  the 
law  to  publish  a  notice  of  proposed 
rulemaking  with  respect  to  the  subject 
matter  of  this  rule. 

Environmental  Evaluation 

It  has  been  determined  by  an 
environmental  evaluation  that  this 
action  will  have  no  significant  impact 
on  the  quality  of  the  human 
environment.  Therefore,  neither  an 
environmental  assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

Executive  Order  12778 

This  final  rule  has  been  reviewed  in 
accordance  with  Executive  Order  12778. 
The  provisions  of  this  final  rule  preempt 
State  laws  to  the  extent  such  laws  are 
inconsistent  with  the  provisions  of  this 
rule.  The  provisions  of  this  rule  are  not 
retroactive.  Before  any  judicial  action 
may  be  brought  concerning  the 
provisions  of  this  rule,  the 
administrative  remedies  at  7  CFR  part 
780  must  be  exhausted. 

Executive  Order  12372 

This  program/activity  is  not  subject  to 
the  provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015,  subpart  V,  published  at  48  FR 
29115  (June  24,  1983). 

Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  these 
regulations  have  been  approved  by  the 
Office  of  Management  and  Budget  under 
the  provisions  of  44  U.S.C.  chapter  35, 
and  assigned  OMB  No.  0560-0004  and 
0560-0092. 

Background 

The  interim  rule  published  on 
November  16, 1994  set  forth 
amendments:  to  conform  to  the 
provisions  of  the  1993  Act;  to  make 
certain  technical  corrections:  to  delete 
references  to  obsolete  provisions;  to  add 
references  relating  to  current  policy,  to 
set  forth  the  provisions  for  the  Options 
Pilot  Program  (OPP)  and  Voluntary 
Production  Limitation  Program  (VPLP); 
and  to  improve  the  operations  of  these 


programs  through  the  1994  through 
1997  crop  years. 

Discussion  of  Comments 

No  comments  were  received  relevant 
to  the  publication  of  the  interim 
regulation  published  on  November  16, 
1994.  Agency  review  of  the  interim  rule 
revealed  that  7  CFR  1413.49  had  been 
inadvertently  left  out  of  the  interim  rule. 

List  of  Subjects  in  7  CFR  Part  1413 

Acreage  allotments.  Appeals,  Feed 
grains.  Price  support  programs. 
Reporting  and  recordkeeping 
requirements.  Soil  conservation. 

Accordingly,  under  the  authority  of  7 
U.S.C. 1308, 1308a,  1309. 1441-2. 1444- 
2,  1444f.  1445b-3a.  1461-1469;  15 
U.S.C.  714b  and  714c.  the  interim  rule 
amending  7  CFR  parts  718.  790.  791. 
1413.  1414, 1415,  and  1416  which  was 
published  at  59  FR  59280  on  November 
16.  1994,  is  adopted  as  a  final  rule  with 
the  following  change: 

PART  1413— FEED  GRAIN,  RICE, 
UPLAND  AND  EXTRA  LONG  STAPLE 
COTTON,  WHEAT  AND  RELATED 
PROGRAMS 

1.  The  authority  for  part  1413 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  1308. 1308a,  1309, 
1441-2,  1444-2,  1444f,  1445-b-3a.  1461- 
1469. 15  U.S.C.  714b,  and  714c. 

2.  Subpart  H  is  amended  by  adding  a 
new  §  1413.49  to  read  as  follows: 

Subpart  H — Program  Agreement  and 
Enrollment  Provisions 

§  1 41 3.49    Nature  of  agreement 

(a)  The  agreement  shall  provide  that 
the  operator  and  each  producer  on  the 
farm  shall  agree  to  limit  the  acreage  of 
the  crop  planted  for  harvest  and  devote 
an  eligible  acreage  of  land  to  approved 
conservation  uses  as  may  be  required  by 
the  commodity  program  for  the  crop  as 
announced  by  the  Secretary  and  as 
provided  in  this  part.  The  agreement 
shall  provide  for  recording  the  shares 
for  division  of  payments  for  the  crop. 
The  operator  shall  agree  to  file  timely  a 
report  of  acreage  on  Form  ASCS-578 
accurately  listing  the  ACR  and  the 
acreage  of  the  program  crop(s)  planted 
for  harvest  on  the  farm,  and  such  other 
acreages  as  are  subject  to  the  terms  and 
conditions  of  the  agreement. 

(b)  CCC  shall  agree  that  harvested 
production  of  the  crop  shall  be  eligible 
for  loans  and  purchases  in  accordance 
with  parts  1421  and  1427  of  this 
chapter.  CCC  shall  also  agree  that 
deficiency  payments,  if  it  is  determined 
that  a  final  deficiency  payment  will  be 
greater  than  zero,  and  any  applicable 


diversion  payments  shall  be  made  to 
such  operator  and  producers. 

(c)  The  agreement  shall  contain  such 
other  provisions  as  CCC  determines 
appropriate  to  carry  out  programs 
established  by  this  part. 

(d)  The  agreement  shall  provide  for 
the  payment  of  liquidated  damages  in 
the  event  that  the  operator  or  any  other 
producers  fail  to  comply  with  their 
obligations  under  the  agreement.  The 
purpose  of  an  acreage  reduction,  or  land 
diversion  program  is  to  obtain  a 
reduction  of  acreage  from  the 
production  of  the  applicable  crops  of 
commodities  in  order  to  adjust  the  total 
national  acreage  of  such  commodities  to 
desirable  goals.  Once  an  agreement  has 
been  entered  into  between  CCC  and 
producers,  USDA,  and  other  segments  of 
the  agricultural  community  act  based 
upon  the  assumption  that  the  agreement 
will  be  fulfilled  and  the  reduction  in 
acreage  wall  be  obtained.  The  actions  of 
CCC  include  budgeting  and  planning  for 
programs  in  subsequent  crop  years.  A 
producer's  failure  to  comply  with  an 
agreement  undermines  the  basis  for 
these  actions,  damages  the  credibility  of 
USDA's  programs  with  other  segments 
of  the  agricultural  community,  and 
requires  additional  expenditures  in 
subsequent  crop  years  to  offset  the  effect 
of  the  increased  production  in  the 
current  crop  year.  While  the  adverse 
effects  on  CCC  of  the  producer's  failure 
to  comply  with  an  agreement  are 
obvious,  it  would  be  impossible  to 
compute  the  actual  damages  suffered  by 
CCC. 

(e)  Producers  who  elect  to  rescind  an 
agreement  to  participate  in  an  annual 
program,  or  producers  who  violate  an 
agreement,  and  the  COC  makes  no 
determination  of  good  faith,  must  pay 
liquidated  damages  to  CCC  as  provided 
in  the  CCC-477.  Such  producers  shall 
be  considered  as  nonparticipating  in  the 
acreage  reduction  program  established 
for  such  crop. 

(f)  If  a  producer  violates  the 
provisions  of  this  part  or  the  CCC— 477, 
and  the  COC  determines  a  good  faith 
effort  was  made  to  comply,  standard 
payment  reductions  will  apply.  The 
reduction  will  be  calculated  as  the 
difference  between  the  reported  and 
determined  acreage  of  the  crop, 
multiplied  by  the  program  payment 
yield,  multiplied  by  50  percent  of  the 
established  price  for  the  crop. 
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Signed  in  Washington,  DC  on  June  18, 
1995. 
Bruce  R.  Weber, 

Acting  Administrator.  Consolidated  Farm 
Service  Agency,  and  Acting  Executive  Vice- 
President.  Commodity  Credit  Corporation. 
(FR  Doc.  95-15862  Filed  &-27-95;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  23 

[Docket  No.  125CE,  Special  Condition  23- 
ACE-«1] 

Special  Conditions;  Twin  Commander 
Model  695  Airplane 

AGENCY  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION;  Final  special  conditions;  request 
for  comments. 

SUMMARY:  These  special  conditions  are 
issued  for  the  Twin  Commander  Model 
695  airplane  modified  by  Garrett 
Aviation  Services,  Augusta,  Gecffgia. 
This  airplane  will  have  novel  and 
unusual  design  features  when  compared 
to  the  state  of  technology  envisaged  in 
the  applicable  airworthiness  standards. 
These  novel  and  imusual  design 
features  include  the  installation  of 
electronic  displays  for  which  the 
applicable  regulations  do  not  contain 
adequate  or  appropriate  airworthiness 
standards  for  the  protection  of  these 
systems  from  the  effects  of  high 
intensity  radiated  fields  (HIRF).  These 
special  conditions  contain  the 
additional  safety  standards  that  the 
Administrator  considers  necessary  to 
establish  a  level  of  safety  equivalent  to 
the  airwo^hiness  standards  applicable 
to  these  airplanes. 

EFFECTIVE  DATE:  The  effective  date  of 
these  special  conditions  is  June  28, 
1995.  Comments  must  be  received  on  or 
before  July  28,  1995. 
ADDRESSES:  Comments  may  be  mailed 
in  duplicate  to:  Federal  Aviation 
Administration,  Office  of  the  Assistant 
Chief  Counsel,  ACE-7,  Attention:  Rules 
Docket  Clerk,  Docket  No.  125CE,  Room 
1558,  601  East  12th  Street,  Kansas  City. 
Missouri  64106.  All  comments  must  be 
marked:  Docket  No.  125CE.  Comments 
may  be  inspected  in  the  Rules  Docket 
weekdays,  except  Federal  holidays, 
between  7:30  a.m.  and  4:00  p.m. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ervin  Dvorak,  Aerospace  Engineer, 
Standards  Office  (ACE-110),  Small 
Airplane  Directorate,  Aircraft 
Certification  Service,  Federal  Aviation 


Administration,  601  East  12th  Street, 
Kansas  Qty,  Missouri  64106;  telephone 
(816) 426-6941. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety,  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  these  special  conditions. 

Interested  persons  are  invited  to 
submit  such  written  data.  Views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
regulatory  docket  and  special  conditions 
number  and  be  submitted  in  duplicate 
to  the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered  by  the  Administrator.  These 
special  conditions  may  be  changed  in 
light  of  the  comments  received.  All 
comments  submitted  will  be  available  in 
the  rules  docket  for  examination  by 
interested  parties,  both  before  and  after 
the  closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerning 
this  rulemaking  will  be  filed  in  the 
docket.  Persons  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments, 
submitted  in  response  to  this  request, 
must  include  a  self-addressed  and 
stamped  postcard  on  which  the 
following  statementis  made: 
"Comments  to  Docket  No.  125CE."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Background 

On  October  31,  1994.  Garrett  Aviation 
Services,  1550  Hangar  Road,  Augusta, 
Georgia  30906,  made  an  application  to 
the  FAA  for  a  supplemental  type 
certificate  (STC)  for  the  Twin 
Commander  Model  695  airplane.  The 
proposed  modification  incorporates  a 
novel  or  unusual  design  feature,  such  as 
digital  avionics  consisting  of  an 
electronic  flight  instrument  system 
(EFIS),  that  is  vulnerable  to  HIRF 
external  to  the  airplane. 

Type  Certification  Basis 

The  type  certification  basis  for  the 
Twin  Commander  Model  695  Airplane 
is  given  in  Type  Certification  Data  Sheet 
No.  2A4  plus  the  following: 

§23.1301  of  Amendment  23-20; 
§§23.1309,  23.1311,  and  23.1321  of 
Amendment  23^1  and  §  23.1322  of  - 
Amendment  23-43;  exemptions,  if  any; 
and  the  special  conditions  adopted  by 
this  remaking  action. 


Discussion 

The  FAA  may  issue  and  amend 
special  conditions,  as  necessary,  as  part 
of  the  type  certification  basis  if  the 
Administrator  finds  that  the 
airworthiness  standards,  designated 
according  to  §  21.101(b),  do  not  contain 
adequate  or  appropriate  safety  standards 
because  of  novel  or  unusual  design 
features  of  an  airplane.  Special 
conditions  are  prescribed  under  the 
provisions  of  §  21.16  to  establish  a  level 
of  safety  equivalent  to  that  established 
in  the  regulations.  Special  conditions 
are  normally  issued  according  to 
§  11.49,  after  public  notice,  as  required 
by  §§11.28  and  11.29(b),  effective 
October  14,  1980,  and  become  a  part  of 
the  type  certification  basis  in 
accordance  with  §21. 101(b)(2). 

Garrett  Aviation  Services,  plans  to 
incorporate  certain  novel  and  unusual 
design  features  into  an  airplane  for 
which  the  airworthiness  standards  do 
not  contain  adequate  or  appropriate 
safety  standards  for  protection  from  the 
effects  of  HIRF.  These  features  include 
electronic  systems,  which  are 
susceptible  to  the  HIRF  environment, 
that  were  not  envisaged  by  the  existing 
regulations  for  this  type  of  airplane. 

Protection  of  Systems  From  High 
Intensity  Radiated  Fields  (WRF):  Recent 
advances  in  technology  have  given  rise 
to  the  application  in  aircraft  designs  of 
advanced  electrical  and  electronic 
systems  that  perform  functions  required 
for  continued  safe  fiight  and  landing. 
Due  to  the  use  of  sensitive  solid  state 
advanced  components  in  analog  and 
digital  electronics  circuits,  these 
advanced  systems  are  readily  responsive 
to  the  transient  effects  of  induced 
electrical  current  and  voltage  caused  by 
the  HIRF.  The  HIRF  can  degrade 
electronic  systems  performance  by 
damaging  components  or  upsetting 
system  functions. 

Furthermore,  the  HIRF  environment 
has  undergone  a  transformation  that  was 
not  foreseen  when  the  current 
requirements  were  developed.  Higher 
energy  levels  are  radiated  from 
transmitters  that  are  used  for  radar, 
radio,  and  television.  Also,  the  number 
of  transmitters  has  increased 
significantly.  There  is  also  uncertainty 
concerning  the  effectiveness  of  airframe 
shielding  for  HIRF.  Furthermore, 
coupling  to  cockpit-installed  equipment 
through  the  cockpit  window  apertures  is 
undefined. 

The  combined  effect  of  the 
technological  advances  in  airplane 
design  and  the  changing  environment 
has  resulted  in  an  increased  level  of 
vulnerability  of  electrical  and  electronic 
systems  required  for  the  continued  safe 
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flight  and  landing  of  the  airplane. 
Effective  measures  against  the  effects  of 
exposure  to  HIRF  must  be  provided  by 
the  design  and  installation  of  these 
systems.  The  accepted  maximum  energy 
levels  in  which  civilian  airplane  system 
installations  must  be  capable  of 
operating  safely  are  based  on  surveys 
and  analysis  of  existing  radio  frequency 
emitters.  These  special  conditions 
require  that  the  airplane  be  evaluated 
under  these  energy  levels  for  the 
protection  of  the  electronic  system  and 
its  associated  wiring  harness.  These 
external  threat  levels,  which  are  lower 
than  previous  required  values,  are 
believed  to  represent  the  worst  case  to 
which  an  airplane  would  be  exposed  in 
the  operating  environment. 

These  special  conditions  require 
qualification  of  systems  that  perform 
critical  functions,  as  installed  in  aircraft, 
to  the  defined  HIRF  environment  in 
paragraph  1  or,  as  an  option  to  a  fixed 
value  using  laboratory  tests,  in 
paragraph  2,  as  follows: 

(1)  The  applicant  may  demonstrate 
that  the  operation  and  operational 
capability  of  the  installed  electrical  and 
electronic  systems  that  perform  critical 
functions  are  not  adversely  affected 
when  the  aircraft  is  exposed  to  the  HIRF 
environment  defined  below: 

Field  Strength  Volts/Meter 


Frequency 

10-100  KHz  

100-500  

500-2000  

2-30  MHz  

30-70  «.... 

70-100  

100-200  

200-^00  

400-700  

700-1000  

1-2  GHz 

2-4  

4-6  

6-8  

8-12  

12-18  _.. 

18-40  


Peak 


Average 


50 

50 

60 

60 

70 

70 

200 

200 

30 

30 

30 

30 

150 

33 

70 

70 

4020 

935 

1700 

170 

5000 

990 

6680 

840 

6850 

310 

3600 

670 

3500 

1270 

3500 

360 

2100 

750 

or, 

(2)  The  applicant  may  demonstrate  by  a 
system  test  and  analysis  that  the  electrical 
and  electronic  systems  that  perform  critical 
functions  can  withstand  a  minimum  threat  of 
100  volts  per  meter,  peak  electrical  field 
strength,  from  10  KHz  to  18  GHz.  When  using 
this  test  to  show  compliance  with  the  HIRF 
requirements,  no  credit  is  given  for  signal 
attenuation  due  to  installation. 

A  preliminary  hazard  analysis  must 
be  performed  by  the  applicant,  for 
approval  by  the  FAA,  to  identify 
electrical  and/or  electronic  systems  that 
perform  critical  functions.  The  term 
"'Critical"  means  those  functions  whose 


failure  would  contribute  to,  or  cause,  a 
failure  condition  that  would  prevent  the 
continued  safe  flight  and  landing  of  the 
airplane.  The  systems  identified  by  the 
hazard  analysis  that  perform  critical 
functions  are  candidates  for  the 
application  of  HIRF  requirements.  A 
system  may  perform  both  critical  and 
non-critical  functions.  Primary 
electronic  flight  display  systems,  and   • 
their  associated  components,  perform 
critical  functions  such  as  attitude, 
altitude,  and  airspeed  indication.  The 
HIRF  requirements  apply  only  to  critical 
functions. 

Compliance  with  HIRF  requirements 
may  be  demonstrated  by  tests,  analysis, 
models,  similarly  with  existing  systems, 
or  any  combination  of  these.  Service 
experience  alone  is  not  acceptable  since 
normal  flight  operations  may  not 
include  an  exposure  to  the  HIRF 
environment.  Reliance  on  a  system  with 
similar  design  features  for  redundancy 
as  a  means  of  protection  against  the 
effects  of  external  HIRF  is  generally 
insufficient  since  all  elements  of  a 
redundant  system  are  likely  to  be 
exposed  to  the  fields  concurrently. 

Conclusion 

In  view  of  the  design  features 
discussed  for  the  Twin  Commander 
Model  695  Airplane,  the  following 
special  conditions  are  issued.  This 
action  is  not  a  rule  of  general 
applicability  and  affects  only  those 
applicants  who  apply  to  the  FAA  for 
approval  of  these  features  on  these 
airplanes. 

The  substance  of  these  special 
conditions  has  been  subject  to  the  notice 
and  public  comment  procedure  in 
several  prior  rulemaking  actions.  For 
example,  the  Domier  228-200  (53  FR 
14782,  April  26,  1988).  the  Cessna 
Model  525  (56  FR  49396,  September  30, 
1991).  and  the  Beech  Model  200,  A200, 
and  B200  airplanes  (57  FR  1220,  Januar>' 
13, 1992).  It  is  unlikely  that  additional 
public  comment  would  result  in  any 
significant  change  from  those  special 
conditions  already  issued  and 
commented  on.  For  these  reasons,  and 
because  a  delay  would  significantly 
affect  the  applicant's  installation  of  the 
system  and  certification  of  the  airplane, 
which  is  imminent,  the  FAA  has 
determined  that  prior  public  notice  and 
comment  are  unnecessary  and 
impracticable,  and  good  cause  exists  for 
adopting  these  special  conditions 
without  notice.  Therefore,  these  special 
conditions  are  being  made  effective 
upon  publication  in  the  Federal 
Register.  However,  as  previously 
indicated,  interested  persons  are  invited 
to  comment  on  these  special  conditions 
if  they  so  desire. 


List  of  Subjects  in  14  CFR  Part  23 

Aircraft,  Aviation  safety.  Signs  and 
symbols 

Citation 

The  authority  citation  for  these 
special  conditions  is  as  follows: 

Authority:  Sees.  313(a).  601.  and  603  of  the 
Federal  Aviation  Act  of  1958;  as  amended  (49 
U.S.C.  1354(a),  1421.  and  1423);  49  U.S.C. 
106(g):  14  CFR  21.16  and  21.101:  and  14  CFR 
11.28  and  11.49. 

Adoption  of  Special  Conditions 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  following  special 
conditions  are  issued  as  part  of  the  type 
certification  basis  for  the  modified  Twin 
Commander  Model  695  airplane: 

1.  Protection  of  Electrical  and 
Electronic  Systems  from  High  Intensity 
Radiated  Fields  (HIRF].  Each  system 
that  performs  critical  functions  must  be 
designed  and  installed  to  ensure  that  the 
operations,  and  operational  capabilities 
of  these  systems  to  perform  critical 
functions,  are  not  adversely  affected 
when  the  airplane  is  exposed  to  high 
intensity  radiated  electromagnetic  fields 
external  to  the  airplane. 

2.  For  the  purpose  of  these  special 
conditions,  the  following  definition 
applies:  Critical  Functions:  Functions 
whose  failure  would  contribute  to,  or 
cause,  a  failure  condition  that  would 
prevent  the  continued  safe  flight  and 
landing  of  the  airplane. 

Issued  in  Kansas  City.  Missouri  on  June  1, 
1995. 

Henry  A.  Armstrong, 

Acting  Manager.  Smalt  Airplane  Directorate. 
Aircraft  Certification  Sen- ice. 
|FR  Doc.  95-15889  Filed  6-27-95:  8:45  am) 

WLUMG  CODE  4910-1»-M 


14  CFR  Part  39 

[Docket  No.  94-NM-252-AD;  Anf>endment 
39-9285;  AD  95-13-05] 

Airworthiness  Directives;  Boeing 
Model  747  Series  Airplanes  Equipped 
with  Rolls  Royce  Model  RB211  Series 
Engines 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  747 
series  airplanes,  that  requires 
modification  of  the  nacelle  strut  and 
wing  structure,  inspections  and  checks 
to  detect  discrepancies,  and  correction 
of  discrepancies.  This  amendment  is 
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prompted  by  the  development  of  a 
modification  of  the  strut  and  wing 
structure  that  improves  the  damage 
tolerance  capability  and  durability  of 
the  strut-to-wing  attachments,  and 
reduces  reliance  on  inspections  of  those 
attachments.  The  actions  specified  by 
this  AD  are  intended  to  prevent  failure 
of  the  strut  and  subsequent  loss  of  the 
engine. 
DATES:  Effective  July  28. 1995. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  July  28. 
1995. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Airplane 
Group.  P.O.  Box  3707,  Seattle, 
Washington  98124-2207.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue  SW..  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  "Register.  800  North  Capitol 
Street  N\V.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tim  Backman,  Aerospace  Engineer, 
Airframe  Branch,  ANM-120S,  FAA, 
Transport  Airplane  Directorate,  Seattle 
Aircraft  Certification  Office,  1601  Lind 
Avenue  SW.,  Renton,  Washington 
98055-4056;  telephone  (206) 227-2776; 
fax (206) 227-1181. 
SUPPt-EMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Boeing 
Model  747  series  airplanes  was 
published  in  the  Federal  Register  on 
February  7,  1995  (60  FR  7140).  That 
action  proposed  to  require  modification 
of  the  nacelle  strut  and  wing  structure, 
inspections  and  checks  to  detect 
discrepancies  in  the  adjacent  structure, 
and  correction  of  discrep)ancies. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Two  commenters  support  the 
proposed  rule. 

Revision  of  Descriptive  Language 

One  commenter  notes  that  the 
description  of  the  unsafe  condition  that 
appeared  in  the  Discussion  section  of 
the  preamble  to  the  notice  refers  to  "the 
structural  fail-safe  capability  of  the 
strut-to-wing  attachment."  The 
commenter  states  that  this  description  i* 
inaccurate,  since  it  implies  that  the 
strut-to-wing  attachment  is  inadequate 
The  commenter  suggests  thai  a  more 


accurate  description  would  be  "damage 
tolerance  capability  of  the  strut-to-wing, 
attachment."  The  FAA  acknowledges 
that  the  commenter's  wording  is  more 
accurate.  The  pertinent  wording  in  the 
preamble  to  the  final  rule  has  been 
revised  to  reflect  this  change. 
Furthermore,  the  FAA  considers  the 
new  structure  of  the  strut  as  meeting  the 
damage  tolerance  requirements  of 
amendment  45  of  section  25.571, 
"Damage — tolerance  and  fatigue 
evaluation  of  structure  of  the  Federal 
Aviation  Regulations  (14  CFR  25.571, 
amendment  45),  which  provides  an 
even  higher  level  of  safety  than  simply 
fail-safe  requirements. 

This  same  commenter  provides 
additional  information  to  describe  the 
purpose  of  the  proposed  modification  of 
the  nacelle  strut  and  wing  structure. 
This  commenter  suggests  that  the  rule 
should  specify  that  the  modification  not 
only  significantly  improves  the  load- 
carrying  and  durability  of  the  strut-to- 
wing attachments,  but  "reduces  the 
reliance  on  non-routine  inspections,"  as 
well.  The  FAA  concurs  with  this 
suggestion  and  has  revised  the 
Summary  section  of  the  preamble  to  this 
final  rule  to  include  wording  relevant  to 
this  aspect. 

This  commenter  also  provides  further 
clarification  of  the  description  of  the 
requirements  of  the  existing  AD's  that 
address  unsafe  conditions  associated 
with  the  strut  attachment  assemblies  on 
Model  747  series  airplanes  equipped 
with  Rolls  Royce  Model  RB211  series 
engines.  The  description  in  the 
Discussion  section  of  the  preamble  to 
the  proposal  states  that  the  existing 
AD's  require  "sections  of  the  strut,  and 
strut-to-wing  attachment  structure."  The 
commenter  states  that  a  more  complete 
description  of  the  existing  AD's  would 
be  "inspections  of  the  strut  fuse  pins, 
and  strut-to- wing  attachment  structure." 
The  FAA  concurs  that  the  commenter's 
wording  is  clearer.  However,  the 
following  provides  a  more  complete 
description:  The  existing  AD's  require 
"inspections  of  the  diagonal  brace  and 
midspar  fuse  pins,  and  strut-to-wing 
attachment  structure."  Since  the 
Discussion  section  is  not  restated  in  this 
final  rule,  no  change  to  the  final  rule  is 
necessary. 

AD's  Terminated  by  this  Final  Rule 

Additionallly,  this  commenter 
requests  a  revision  of  proposed 
paragraph  (c),  which  lists  the  AD's  that 
will  be  terminated  upon 
accomplishment  of  the  proposed 
modification  of  the  nacelle  strut  and 
wing  structure.  The  commenter  states 
that  since  AD  79-17-07.  amendment 
39-3533.  is  not  applicable  to  Model  747 


series  airplanes  equipped  with  Rolls 
Royce  Model  RB211  series  engines,  that 
AD  should  be  removed  from  the  list. 
The  FAA  concurs;  paragraph  (c)  of  the 
final  rule  has  been  revised  accordingly. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Cost  Estimate 

Currently,  there  are  no  Model  747 
series  airplanes  of  the  affected  design, 
equipped  with  Rolls  Royce  Model 
RB211  series  engines,  on  the  U.S. 
Register.  However,  should  an  affected 
airplane  be  imported  and  placed  on  the 
U.S.  Register  in  the  future,  it  will 
require  approximately  6,545  work  hours 
to  accomplish  the  required  actions,  at  an 
average  labor  charge  of  $60  per  work 
hour.  The  manufacturer  will  incur  the 
cost  of  labor,  on  a  pro-rated  basis,  with 
20  years  being  the  expected  life  of  these 
airplanes.  The  median  age  for  the  fleet 
of  Model  747  series  airplanes  equipped 
with  Rolls  Royce  Model  RB211  series 
engines  is  estimated  to  be  6  years. 
Required  parts  will  be  supplied  by  the 
manufacturer  at  no  cost  to  operators. 
Based  on  these  figures,  the  total  cost 
impact  of  this  AD  will  be  $1 1 7,810  per 
airplane. 

"This  cost  impact  figure  does  not 
reflect  the  cost  of  the  terminating 
actions  described  in  the  service 
bulletins  listed  in  paragraph  l.C,  Table 
2,  "Prior  or  Concurrent  Service 
Bulletins,"  on  page  5  of  Boeing  Alert 
Service  Bulletin  747-54A2157,  dated 
January  12.  1995.  that  are  required  to  be 
accomplished  prior  to,  or  concurrently 
with,  the  modification  of  the  nacelle 
strut  and  wing  structure.  Since  some 
operators  may  have  accomplished 
certain  modifications  on  some  or  all  of 
the  airplanes  in  its  fleet,  while  other 
operators  may  not  have  accomplished 
any  of  the  modifications  on  any  of  the 
airplanes  in  its  fleet,  the  FAA  is  unable 
to  provide  a  reasonable  estimate  of  the 
cost  of  accomplishing  the  terminating 
actions  described  in  the  service 
bulletins  listed  in  Table  2  of  the  Boeing 
alert  service  bulletin. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
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those  actions  in  the  future  if  this  AD 
were  not  adopted. 

The  FAA  recognizes  that  the 
obligation  to  maintain  aircraft  in  an 
airworthy  condition  is  vital,  but 
sometimes  expensive.  Because  AD's 
require  specific  actions  to  address 
specific  unsafe  conditions,  they  appear 
to  impose  costs  that  would  not 
otherwise  be  borne  by  operators. 
However,  because  of  the  general 
obligation  of  operators  to  maintain 
aircraft  in  an  airworthy  condition,  this 
appearance  is  deceptive.  Attributing 
these  costs  solely  to  the  issuance  of  this 
AD  is  unrealistic  because,  in  the  interest 
of  maintaining  safe  aircraft,  prudent 
operators  would  accomplish  the 
required  actions  even  if  they  were  not 
required  to  do  so  by  the  AD. 

A  full  cost-benefit  analysis  has  not 
been  accomplished  for  this  AD.  As  a 
matter  of  law,  in  order  to  be  airworthy, 
an  aircraft  must  conform  to  its  type 
design  and  be  in  a  condition  for  safe 
operation.  The  type  design  is  approved 
only  after  the  FAA  makes  a 
determination  that  it  complies  with  all 
applicable  airworthiness  requirements. 
In  adopting  and  maintaining  those 
requirements,  the  FAA  has  already 
made  the  determination  that  they 
establish  a  level  of  safety  that  is  cost- 
beneficial.  When  the  FAA,  as  in  this  AD 
action,  makes  a  finding  of  an  unsafe 
condition,  this  means  that  the  original 
cost-beneficial  level  of  safety  is  no 
longer  being  achieved  and  that  the 
required  actions  are  necessary  to  restore 
that  level  of  safety.  Because  this  level  of 
safety  has  already  been  determined  to  be 
cost-beneficial,  a  full  cost-benefit 
analysis  for  this  AD  would  be  redundant 
and  unnecessary. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 


implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034^  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
Ihe  caption  ADDRESSES. 

List  ofSubiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

§39.13    (Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

95-13-05     Boeing:  Amendment  39-9285. 
Docket  94-NM-252-AD. 

Applicability:  Model  747  series  airplanes 
having  line  positions  292  through  1033 
inclusive,  equipped  with  Rolls  Royce  Model 
RB211  series  engines;  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 


repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (d)  of  this  AD  to 
request  approval  from  the  FAA.  This 
approval  may  address  either  no  action,  if  the 
current  configuration  eliminates  the  unsafe 
condition;  or  different  actions  necessary  to 
address  the  unsafe  condition  described  in 
this  AD.  Such  a  request  should  include  an 
assessment  of  the  effect  of  the  changed 
configuration  on  the  unsafe  condition 
addressed  by  this  AD.  In  no  case  does  the 
presence  of  any  modificaUon,  alteration,  or 
repair  remove  any  airplane  from  the 
applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  strut  and 
subsequent  loss  of  the  engine,  accomplish  the 
following: 

(a)  Accomplish  the  modification  of  the 
nacelle  strut  and  wing  structure  in 
accordance  with  Boeing  Alert  Service 
Bulletin  747-54A2157,  dated  January  12, 
1995,  at  the  time  specified  in  either 
paragraph  (a)(1)  or  (a)(2)  of  this  AD,  as 
applicable.  All  of  the  terminating  actions 
described  in  the  service  bulletins  listed  in 
paragraph  l.C,  Table  2,  "Prior  or  Concurrent 
Service  Bulletins,"  on  page  5  of  Boeing  Alert 
Service  Bulletin  747-54 A21 57.  dated  January 
12, 1995,  must  be  accomplished  in 
accordance  with  those  service  bulleUns  prior 
to.  or  concurrently  with,  the  accomplishment 
of  the  modification  of  the  nacelle  strut  and 
wing  structure  required  by  this  paragraph. 

(1)  For  Model  747-400  series  airplanes 
having  line  positions  705  through  1033 
inclusive,  equipped  with  Rolls  Royce  Model 
RB211-524G  and  H  engines:  Within  80 
months  after  the  effective  date  of  this  AD. 

(2)  For  all  other  Model  747  series  airplanes 
equipped  with  Rolls  Royce  Model  RB211 
series  engines  not  subject  to  the  requirements 
of  paragraph  (a)(1)  of  this  AD:  Within  56 
months  after  the  effective  date  of  this  AD. 

(b)  Perform  the  inspections  and  checks 
specified  in  paragraph  III,  NOTES  8,  9.  and 
13  of  the  Accomplishment  Instructions  on 
pages  109  and  110  of  Boeing  Alert  Service 
Bulletin  747-54A2157.  dated  January  12. 
1995,  concurrently  with  the  modification  of 
the  nacelle  strut  and  wing  structiue  required 
by  paragraph  (a)  of  this  AD.  Prior  to  further 
flight,  correct  any  discrepancies  found  in 
accordance  with  the  alert  service  bulletin. 

(c)  Accomplishment  of  the  modification  of 
the  nacelle  strut  and  wing  structure  in 
accordance  with  Boeing  Alert  Service 
Bulletin  747-54A2157.  dated  January  12. 
1995,  constitutes  terminating  action  for  the 
inspections  required  by  the  following  AD's: 


AD  No. 


93-17-07 
93-03-14 
92-24-51 
90-20-20 
89-07-15 


Amend- 
ment 
No. 


39-8678 
39-8518 
39-8439 
39-6725 
39-6167 


Federal  Register  citation 


58  FR  45827 
58  FR  14513 
57  FR  60118 
55  FR  37859 
54  FR  11693 


Date  of  put)lication 


Aug.  31,  1993. 
Mar.  18.  1993. 
Dec.  18,  1992. 
Sept.  14,  1990. 
Mar.  22,  1989 
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AD  No. 

Amend- 
ment 
No. 

Federal  Register  citation 

Date  of  publication 

87-<->^-13R1 
86-C5-11  R1 
86-23-01 

39-5836 
39-5334 
39-5450 

53  FR  2005 
51  FR  21900 
51  FR  37712 

Jan.  26.  1988. 
June  17.  1986. 
Oct.  26,  1986. 

(d)  An  alternative  melhoc  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Seattle 
Aircraft  Certification  Office  (AGO),  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  AGO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
complience  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  AGO. 

le)  Special  flight  permitf  may  be  issued  in 
accordnnce  with  sections  21.197  and  21.199 
of  the  federal  Aviatior.  Repulations  (14  CFR 
i  1.197  end  21.199)  to  operate  the  airplane  to 
a  !cx:ation  where  the  requirements  of  this  AD 
can  be  accomplished. 

(f)  Thfc  modification,  inspections,  checks, 
and  correction  of  discrepancies  shall  be  done 
in  accordance  with  Boeing  Alert  Service 
Bulletin  747-54A2157,  oated  January  12 
1995.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Boeii.g  Gommerciel  Airplane  Group, 
P.O.  Box  3707.  Seattle,  Washington  98124- 
2207  Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

(gj  This  amendment  becomes  effective  on 
August  28. 1995. 

Issued  in  Renton,  Washington,  on  June  16, 
1995. 

Darrell  M.  Pederson. 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  95-15298  Filed  6-27-95:  8:45  am) 

BiLUNQ  CODE  4B10-13-M 


U  CFR  Part  39 

[Docket  No.  94-NM-208-AD;  Amendment 
39-«287;  AD  95-13-07] 

Airworthiness  Directives;  Boeing 
More!  747  Series  Alrp)lanes  Equipped 
with  General  Electric  Model  CF6-45  or 
-50  Series  Engines,  cr  Pratt  &  Whitney 
Model  JT9D-70  Series  Engines 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  747 
series  airplanes,  that  requires 
modification  of  the  nacelle  strut  and 
wing  structure,  inspections  and  checks 
to  detect  discrepancies,  and  correction 
of  discrepancies.  This  amendment  is 
prompted  by  the  development  of  a 
modification  of  the  strut  and  wing 
structure  that  improves  the  damage 
tolerance  capability  and  durability  of 
the  strut-to-wing  attachments,  and 
reduces  reliance  on  non-routine 
inspections  of  those  attachments.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  failure  of  the  strut 
and  subsequent  loss  of  the  engine. 
DATES:  Effective  July  28,  1995. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  July  28, 
1995. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Airplane 
Group.  P.O.  Box  3707,  Seattle. 
Washington  98124-2207.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street.  NW.,  suite  700,  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Tim 
Backman.  Aerospace  Engineer,  Airframe 
Branch,  ANM-120S.  FAA,  Transport 
Airplane  Directorate,  Seattle  Aircraft 
Certification  Office,  1601  Lind  Avenue 
SW.,  Renton,  Washington  98055-4056; 
telephone  (206)  227-2776;  fax  (206) 
227-1181. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Boeing 
Model  747  series  airplanes  was 
published  in  the  Federal  Register  on 
January  3,  1995  (60  FR  66).  That  action 
proposed  to  require  modification  of  the 
nacelle  strut  and  wing  structure, 
inspections  and  checks  to  detect 
discrepancies  in  the  adjacent  structure, 
and  correction  of  discrepancies. 


Interested  persons  have  been  afforded 
an  opportimity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Two  commenters  support  the 
proposed  rule. 

One  commenter  notes  that  the 
description  of  the  unsafe  condition  that 
appeared  in  the  Discussion  section  of 
the  preamble  to  the  notice  refers  to  "the 
structural  fail-safe  capability  of  the 
strut-to-wing  attachment."  The 
commenter  states  that  this  description  is 
inaccurate  since  it  implies  that  the  strut- 
to-wing  attachment  is  inadequate.  The 
commenter  suggests  that  a  more 
accurate  description  would  be  "damage 
tolerance  capability  of  the  strut-to-wing 
attachment."  The  FAA  acknowledges 
that  the  commenter's  wording  is  more 
accurate.  The  pertinent  wording  in  the 
preamble  to  the  final  rule  has  been 
revised  to  reflect  this  change. 
Furthermore,  the  FAA  considers  that  the 
new  structure  of  the  strut  meets  the 
damage  tolerance  requirements  of 
amendment  45  of  section  25.571, 
"Damage — tolerance  and  fatigue 
evaluation  of  structure,"  of  the  Federal 
Aviation  Regulations  (14  CFR  25.571, 
amendment  45),  which  provides  an 
even  higher  level  of  safety  than  simply 
fail-safe  requirements. 

This  same  commenter  provides 
further  information  to  describe  the 
purpose  of  the  proposed  modification  of 
the  nacelle  strut  and  wing  structure. 
This  commenter  suggests  that  the  rule 
should  specify  that  the  modification  not 
only  significantly  improves  the  load- 
carrying  and  durability  of  the  strut-to- 
wing attachments,  but  "reduces  the 
reliance  on  non-routine  inspections,"  as 
well.  The  FAA  concurs  with  this 
suggestion  and  has  revised  the 
Summary  section  of  the  preamble  to  the 
final  rule  to  include  relevant  wording. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 
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There  are  approximately  145  Model 
747  series  airplanes  equipped  with 
General  Electric  Model  CF6-45  or -50 
series  engines  or  Pratt  &  Whitney  Model 
JT9D-70  series  engines  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  12  airplanes  of  U.S. 
regstry  will  be  aflected  by  this  AD. 

The  full  strut  modification  required 
by  this  AD  will  taKe  as  many  as  6,600 
to  7,151  work  hours  to  accomplish, 
depending  upon  the  configuration  of  the 
airplane.  The  manufacturer  will  incur 
the  cost  of  labor,  on  a  pro-rated  basis, 
with  20  years  being  the  expected  life  of 
these  airplanes.  The  total  cost  impact  of 
this  AD  on  U.S.  operators  is  based  on 
the  median  age  for  the  fleet  of  Model 
747  series  airplanes  equipped  with 
General  Electric  Model  CF6-45  or  -50 
series  engines  or  Pratt  &  Whitney  Model 
JT9D-70  series  engines,  which  is 
estimated  to  be  15  years.  The  average 
labor  rate  is  estimated  to  be  $60  per 
work  hour.  Required  parts  will  be 
supplied  by  the  manufacturer  at  no  cost 
to  the  operator.  Based  on  these  figures, 
the  cost  impact  of  this  AD  on  U.S. 
operators  is  estimated  to  be  between 
$3,564,000  ($297,000  per  airplane)  and 
$3,861,540  ($321,795  per  airplane). 

This  cost  impact  figure  does  not 
reflect  the  cost  of  the  terminating 
actions  described  in  the  service 
bulletins  listed  in  paragraph  LC,  Table 
2,  "Prior  or  Concurrent  Service 
Bulletins,"  on  page  7  of  Boeing  Alert 
Service  Bulletin  747-54A2158,  dated 
November  30, 1994.  that  are  required  to 
be  accomplished  prior  to  or 
concurrently  with  the  modification  of 
the  nacelle  strut  and  wing  structure. 
Since  some  operators  may  have 
accomplished  certain  modifications  on 
some  or  all  of  the  airplanes  in  its  fleet, 
while  other  operators  may  not  have 
accomplished  any  of  the  modifications 
on  any  of  the  airplanes  in  its  fleet,  the 
FAA  is  unable  to  provide  a  reasonable 
estimate  of  the  cost  of  accomplishing 
the  terminating  actions  described  in  the 
service  bulletins  listed  in  Table  2  of  the 
Boeing  alert  service  bulletin. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted.  However,  the  FAA  is 
aware  that  some  operators  have  already 
installed  the  strut  modification  that  is 
required  by  this  AD;  therefore,  the 
future  economic  cost  impact  of  this  rule 
on  U.S.  operators  is  reduced  by  that 
amount. 

The  FAA  recognizes  that  the 
obligation  to  maintain  aircraft  in  an 
airworthy  condition  is  vital,  but 


sometimes  expensive.  Because  AD's 
require  specific  actions  to  address 
specific  unsafe  conditions,  they  appear 
to  impose  costs  that  would  not 
otherwise  be  borne  by  operators. 
However,  because  of  the  general 
obligation  of  operators  to  maintain 
aircraft  in  an  airworthy  condition,  this 
appearance  is  deceptive.  Attributing 
those  costs  solely  to  the  issuance  of  this 
AD  is  unrealistic  because,  in  the  interest 
of  maintaining  safe  aircraft,  prudent 
operators  would  accomplish  the 
required  actions  even  if  they  were  not 
required  to  do  so  by  the  AD. 

A  full  cost-benefit  analysis  has  not 
been  accomplished  for  this  AD.  As  a 
matter  of  law.  in  order  to  be  airworthy, 
an  aircraft  must  conform  to  its  type 
design  and  be  in  a  condition  for  safe 
operation.  The  type  design  is  approved 
only  after  the  FAA  makes  a 
determination  that  it  complies  with  all 
applicable  airworthiness  requirements. 
In  adopting  and  maintaining  those 
requirements,  the  FAA  has  already 
made  the  determination  that  they 
establish  a  level  of  safety  that  is  cost- 
beneficial.  When  the  FAA.  as  in  this 
AD,  makes  a  finding  of  an  unsafe 
condition,  this  means  that  the  original 
cost-beneficial  level  of  safety  is  no 
longer  being  achieved  and  that  the 
required  actions  are  necessary  to  restore 
that  level  of  safety.  Because  this  level  of 
safety  has  already  been  determined  to  be 
cost-beneficial,  a  full  cost-benefit 
analysis  for  this  AD  would  be  redundant 
and  unnecessary. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 


List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.G.  106(g);  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

95-13-07    Boeing:  Amendment  39-9287. 
IDocket  94-NM-208-AD. 

Applicability:  Model  747  series  airplanes, 
equipped  with  General  Electric  Model  CF6-  • 
45  or  -50  series  engines,  or  F*ratt  &  Whitney 
Model  rT9D-70  series  engines,  certificated  in 
any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (d)  of  this  AD  to 
request  approval  from  the  FAA.  This 
approval  may  address  either  no  action,  if  the 
current  configuration  eliminates  the  unsafe 
condition:  or  different  actions  necessary  to 
address  the  unsafe  condition  described  in 
this  AD.  Such  a  request  should  include  an 
assessment  of  the  effect  of  the  changed 
configuration  on  the  unsafe  condition 
addressed  by  this  AD. 

In  no  case  does  the  presence  of  any 
modification,  alteration,  or  repair  remove  any 
airplane  from  the  applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  strut  and 
subsequent  loss  of  the  engine,  accomplish  the 
following: 

(a)  Accomplish  the  modification  of  the 
nacelle  strut  and  wing  structure  in 
accordance  with  Boeing  Alert  Ser\'ice 
Bulletin  747-54A2158,  dated  November  30. 
1994,  within  56  months  after  the  effective 
date  of  this  AD.  All  of  the  terminating  actions 
described  in  the  service  bulletins  listed  in 
paragraph  I.G..  Table  2,    Prior  or  Concurrent 
Service  Bulletins."  on  page  7  of  Boeing  Alert 
Service  Bulletin  747-54A2158,  dated 
November  30. 1994,  must  be  accomplished  in 
accordance  with  those  service  bulletins  prior 
to.  or  concurrently  with,  the  accomplishment 
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of  the  modification  of  the  nacelle  strut  and 
wing  structure  required  by  this  paragraph, 
(b)  Perform  the  inspections  and  checks 
specified  in  paragraph  III,  NOTES  8.  9. 10. 
and  n  of  the  Accomplishment  Instructions 
on  page  129  of  Boeing  Alert  Service  Bulletin 


74 7-54 A2 158.  dated  November  30. 1994, 
concurrently  with  the  modification  of  the 
nacelle  strut  and  wing  structure  required  by 
p>aragraph  (a)  of  this  AD.  Prior  to  further 
flight,  correct  any  discrepancies  found  in 
accordance  with  the  alert  service  bulletin. 


(c)  Accomplishment  of  the  modification  of 
the  nacelle  strut  and  wing  structure  in 
accordance  with  Boeing  Alert  Service 
Bulletin  747-54A2158,  dated  November  30. 
1994,  constitutes  terminating  action  for  the 
inspections  required  by  the  following  AD's: 


Amend-  • 

AD  No. 

ment 
No. 

Federal  Register  crtation 

Date  of  put}licatlon 

94-22-08 

39-9057 

59  FR  58761 

Nov.  15,  1994. 

93-17-07 

39-8678 

58  FR  45827 

Aug.  31.  1993. 

93-03-14 

39-8518 

58  FR  14513 

Mar.  18,  1993. 

92-24-51 

39-8439 

57  FR  601 18 

Dec.  18,  1992. 

90-20-20 

39-6725 

55  FR  37859 

Sept  14.  1990. 

89-07-15 

39-6167 

54  FR  11693 

Mar.  22.  1989. 

87-04-13  R1 

39-5836 

53  FR  2005 

Jan.  26.  1988. 

86-23-01 

39-5450 

51  FR  37712 

Oct  24.  1986. 

86-08-03 

39-5289 

51  FR  12836 

Apr.  16.  1986. 

86-07-06 

39-5270 

51  FR  10821 

Mar.  31.  1986. 

86-06-11  R1 

39-5334 

51  FR  21900 

June  17.  1986. 

80-08-02 

39-3738 

45  FR  24450 

Apr.  10.  1980. 

79-17-07 

39-3533 

44  FR  50033 

Aug.  27,  1979. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (AGO).  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  AGO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  AGO. 

(e)  Sp)ecial  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(f)  The  modification,  inspections,  checks, 
and  correction  of  discrepancies  shall  be  done 
in  accordance  with  Boeing  Alert  Service 
Bulletin  747-54  A21 58.  dated  November  30, 
1994.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.G.  S52(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707.  Seattle,  Washington  98124- 
2207.  Copies  may  be  inspected  at  the  FAA. 
Transport  Airplane  Directorate.  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at  the 
Office  of  the  Federal  Register.  800  North 
Capitol  Street.  NW..  suite  700,  Washington, 
DC. 

(g)  This  amendment  becomes  effective  on 
July  28.  1995. 

Issued  in  Renton.  Washington,  on  June  16. 
1995. 
Darrell  M.  Pederson, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  95-15299  Filed  6-27-95:  8:45  am) 
aiLUNO  cooe  4«i»-i»-u 


Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  94-NM-224-AD;  Aowndment 
39-«286;  AD  95-13-06] 

Airworthiness  Directives;  Boeing 
Model  747  Series  Airplanes  Equipped 
Witti  General  Electric  Model  CF6-80C2 
Series  Engines  or  Pratt  &  Whitney 
Model  PW4000  Series  Engines 

AGENCY:  Federal  Aviation 
Administration,  E)OT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  747 
series  airplanes,  that  requires 
modification  of  the  nacelle  strut  and 
wing  structure,  inspections  and  checks 
to  detect  discrepancies,  and  correction 
of  discrepancies.  This  amendment  is 
prompted  by  the  development  of  a 
modification  of  the  strut  and  wing 
structure  that  improves  the  damage 
tolerance  capability  and  durability  of 
the  strut-to-wing  attachments,  and 
reduces  reliance  on  non-routine 
inspections  of  those  attachments.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  failure  of  the  strut 
and  subsequent  loss  of  the  engine. 

DATES:  Effective  July  28, 1995. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  July  28. 
1995. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Airplane 
Group.  P.O.  Box  3707.  Seattle. 
Washington  98124-2207.  This 


information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate.  Rules 
Docket.  1601  Lind  Avenue  SW..  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street.  NW.,  suite  700.  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tim  Backman,  Aerospace  Engineer. 
Airframe  Branch.  ANM-120S,  FAA. 
Transport  Airplane  Directorate.  Seattle 
Aircraft  Certification  OfBce.  1601  Lind 
Avenue  SW.,  Renton,  Washington 
98055-4056;  telephone  (206)  227-2776; 
fax  (206)  227-1181. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Boeing 
Model  747  series  airplanes  was 
published  in  the  Federal  Register  on 
January  6, 1995  (60  FR  2033).  That 
action  proposed  to  require  modification 
of  the  nacelle  strut  and  wing  structure, 
inspections  and  checks  to  detect 
discrepancies  in  the  adjacent  structure, 
and  correction  of  discrepancies. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

One  commenter  supports  the 
proposed  rule. 

Revision  of  Descriptive  Language 

One  commenter  provides  additional 
information  to  describe  the  purpose  of 
the  proposed  modification  of  the  nacelle 
strut  and  wing  structure.  This 
commenter  suggests  that  the  rule  should 
specify  that  the  modification  not  only 
significantly  improves  the  load-carrying 
and  durability  of  the  strut-to-wing 
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attachments,  but  "reduces  the  reliance 
on  non-routine  inspections,"  as  well. 
The  FAA  concurs  with  this  suggestion 
and  has  revised  the  Summary  section  of 
the  preamble  to  the  final  rule  to  include 
relevant  wording. 

This  same  commenter  notes  that  the 
description  of  the  unsafe  condition  that 
appeared  in  the  Discussion  section  of 
the  preamble  to  the  notice  refers  to  "the 
structural  fail-safe  capability  of  the 
strut-to-wing  attachment."  The 
commenter  states  that  this  description  is 
inaccurate  since  it  implies  that  the  strut- 
to-wing  attachment  is  inadequate. 

The  commenter  suggests  that  a  more 
accurate  description  would  be  "damage 
tolerance  capability  of  the  strut-to-wing 
attachment."  The  FAA  acknowledges 
that  the  commenter's  wording  is  more 
accurate.  The  pertinent  wording  in  the 
preamble  to  the  final  rule  has  been 
revised  to  reflect  this  change. 
Furthermore,  the  FAA  considers  that  the 
new  structure  of  the  strut  meets  the 
damage  tolerance  requirements  of 
amendment  45  of  section  25.571, 
"Damage — tolerance  and  fatigue 
evaluation  of  structure."  of  the  Federal 
Aviation  Regulations  (14  CFR  25.571, 
amendment  45),  which  provides  an 
even  higher  level  of  safety  than  simply 
fail-safe  requirements. 

This  commenter  also  provides  further 
clarification  of  the  description  of  the 
requirements  of  the  existing  AD's  that 
address  unsafe  conditions  associated  . 
with  the  strut  attachment  assemblies  on 
Model  747  series  airplanes  equipped 
with  General  Electric  Model  CF6-80C2 
series  engines  or  Pratt  &  Whitney  Model 
PW4000  series  engines.  The  description 
in  the  Discussion  section  of  the 
preamble  to  the  proposal  states  that  the 
existing  AD's  require  "inspection  of  the 
strut,  midspar  fittings,  diagonal  brace, 
and  midspar  fuse  pins."  The  commenter 
states  that  a  more  complete  description 
of  the  existing  AD's  would  be 
"inspection  of  the  strut  midspar  fittings, 
spring  beam  lugs,  diagonal  brace,  and 
midspar  fuse  pins."  The  FAA 
acknowledges  that  the  commenter's 
description  of  the  requirements  of  the 
existing  AD's  is  more  succinct. 
However,  since  the  Discussion  section  is 
not  restated  in  this  final  rule,  no  change 
to  the  final  rule  is  necessary. 

Further,  this  commenter  states  that 
the  description  of  the  modification  that 
appeared  in  the  Explanation  of  Service 
Information  section  of  the  preamble  to 
the  proposal  is  detailed  differently  from 
the  wording  that  appears  in  the  alert 
service  bulletin  that  is  referenced  in  the 
proposal  as  the  appropriate  source  of 
service  information.  The  FAA 
acknowledges  that  paragraph  I.C. 
Description,  on  page  6  of  Boeing  Alert 


Service  Bulletin  747-54A2156.  dated 
December  15. 1994,  provides  another 
description  of  the  actions  involved  in 
accomplishing  the  subject  modification. 
However,  although  the  ser\'ice  bulletin's 
description  is  worded  somewhat 
differently,  its  intent  is  comparable  to 
and  consistent  with  the  description  that 
appeared  in  the  preamble  to  the 
proposal. 

Qarification  of  Note  1 

One  commenter  requests  that  Note  1 
of  the  proposal  be  clarified  since  it  is 
too  vague  to  determine  exactly  when 
FAA  approval  of  alternative  methods  of 
compliance  (AMOC)  is  necessary.  The 
FAA  concurs.  Although  every  effort  is 
made  to  keep  the  language  simple  and 
clear,  it  is  apparent  that  some  additional 
explanation  is  necessary  to  clarify  the 
intent  of  Note  1.  Performance  of  the 
requirements  of  this  final  rule  is 
"affected"  if  an  operator  is  unable  to 
perform  those  requirements  in  the 
manner  described  in  this  AD.  For 
example,  if  an  AD  requires  a  visual 
inspection  in  accordance  with  a  certain 
service  bulletin,  and  the  operator  cannot 
perform  that  inspection  because  of  the 
placement  of  a  repair  doubler  over  the 
structure  to  be  inspected,  then 
"performance  of  the  AD  is  affected." 

In  addition,  performance  of  the 
requirements  of  an  AD  is  "affected"  if 
it  is  physically  possible  to  perform  the 
requirements,  but  the  results  achieved 
are  different  from  those  specified  in  the 
AD.  For  example,  if  the  AD  requires  an 
NDT  inspection  in  accordance  with  a 
certain  service  bulletin,  and  the  operator 
is  able  to  move  the  NDT  probe  over  the 
specified  area  in  the  specified  manner, 
but  the  results  are  either  meaningless  or 
inaccurate  because  of  the  repair  doubler 
over  that  area,  then  "performance  of  the 
AD  is  affected." 

While  Note  1  itself  is  not  capable  of 
addressing  every  possible  situation, 
"affected"  is  normally  an  easy  standard 
to  apply:  either  it  is  possible  to  perform 
the  requirements  as  specified  in  the  AD 
and  achieve  the  specified  results,  or  it 
is  not  possible.  Therefore,  if  the 
requirements  of  this  AD  cannot  be 
performed,  then  operators  must  submit 
a  request  for  an  approval  of  an  AMOC 
from  the  FAA.  in  accordance  with  the 
provision  of  paragraph  (d)  of  this  final 
rule. 

Accomplishment  of  any  modification 
requirement  of  an  AD.  such  as  the 
modification  of  the  nacelle  strut  and 
wing  structure  required  by  this  final 
rule,  does  not  "affect  performance  of  the 
AD;"  it  is  performance  of  the  AD.  Ever>' 
AD  includes  a  provision,  with  which 
operators  are  familiar,  that  states. 
"Compliance  required  as  indicated. 


unless  accomplished  previously."  If  an 
operator  performs  such  a  requirement 
before  the  AD  is  issued,  the  FAA  is 
confident  that  the  operator  will 
recognize  that  it  has  already  complied 
with  the  AD  and  no  further  action 
(including  obtaining  approval  of  an 
AMOC)  is  required.  This  is  consistent 
with  current  law  and  practice,  which 
Note  1  is  not  intended  to  change. 

Compliance  Time  for  Modification 

One  commenter  requests  that  the 
compliance  time  of  proposed  paragraph 
(a),  which  requires  modification  of  the 
nacelle  strut  and  wing  structure,  be 
extended  by  4  months.  The  commenter 
notes  that  a  4-month  extension  of  the 
compliance  time  would  coincide  with 
the  time  recommended  in  the  referenced 
Boeing  Alert  Service  Bulletin  747- 
54A2156  for  that  modification.  Further, 
this  commenter  alleges  that  a  difference 
of  4  months  will  "significantly  impact" 
its  operations. 

The  FAA  does  not  concur  with  the 
commenter's  request.  In  developing  an 
appropriate  compliance  time  for  this 
action,  the  FAA  considered  not  only  the 
degree  of  urgency  associated  with 
addressing  the  subject  unsafe  condition, 
but  the  manufacturer's  recommendation 
as  to  an  appropriate  compliance  time, 
the  availability  of  required  parts,  and 
the  practical  aspect  of  installing  the 
required  modification  within  a 
maximum  interval  of  time  allowable  for 
all  affected  airplanes  to  continue  to 
operate  without  compromising  safety. 
Further,  the  FAA  took  into  account  Uie 
7-year  compliance  time  recommended 
by  the  manufacturer,  as  well  as  the 
number  of  days  required  for  the 
rulemaking  process;  in  consideration  of 
these  factors,  the  FAA  finds  that  80 
months  after  the  effective  date  of  this 
final  rule  will  fall  approximately  at  the 
same  time  for  compliance  as 
recommended  by  the  manufacturer. 

However,  under  the  provisions  of 
paragraph  (b)  of  the  final  rule,  any 
operator  may  submit  requests  for 
adjustments  to  the  compliance  time 
along  with  data  demonstrating  that  such 
requests  will  not  compromise  safety.  In 
evaluating  such  requests  for  adjustments 
to  the  compliance  time,  the  FAA  will 
closely  examine  the  operator's 
explanation  of  why  an  extension  is 
needed.  The  FAA  will  also  consider  the 
operator's  good  faith  attempt  at 
complying  within  the  compliance  time 
contained  in  this  final  rule,  which  can 
be  demonstrated  by  accomplishing  the 
modification  on  a  significant  percentage 
of  the  airplanes  in  the  operator's  fieet 
prior  to  submitting  a  request  for 
adjustment  to  the  compliance  time.  The 
FAA  will  take  into  consideration  the 
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number  of  airplanes  in  the  operator's 
fleet  on  which  the  modification  has 
been  accomplished  and  the  number  of 
unmodified  airplanes  remaining  in  the 
of>erator's  fleet.  Additionally  the 
operator  would  be  asked  to  submit  a 
schedule  for  accomplishing  the 
modification  on  the  airplanes  remaining 
in  its  fleet. 

Requirements  Redundant  to  Part  121 

One  commenter  requests  that 
proposed  paragraph  (b)  be  deleted  since 
the  proposed  inspection  and  repair  of 
components  (referenced  in  Notes  8,  9, 
and  10  of  the  Accomplishment 
Instructions  on  page  91  of  Boeing  Alert 
Service  Bulletin  747-54A2156.  dated 
December  15,  1994)  are  redundant  to  the 
requirements  of  part  121  of  the  Federal 
Aviation  Regulations  (14  CFR  121). 

The  FAA  does  not  concur  with  the 
commenter  that  the  requirements  of 
paragraph  (b)  should  be  deleted  from 
the  final  rule.  According  to  section  39.1 
of  the  Federal  Aviation  Regulations  (14 
CFR  39.1),  the  issuance  of  an  AD  is 
based  on  the  finding  that  an  unsafe 
condition  exists  or  is  likely  to  develop 
in  aircraft  of  a  particular  type  design. 

Further,  it  is  within  the  FAA's 
authority  to  issue  an  AD  to  require 
actions  to  address  unsafe  conditions 
that  are  not  otherwise  being  addressed 
(or  addressed  inadequately)  by  normal 
maintenance  procedures.  The  FAA 
points  out  that  fatigue  cracking  and 
corrosion  in  the  strut-to-wing 
attachments  have  resulted  in  several 
incidents  and  catastrophic  accidents. 
Although  14  CFR  121  addresses  damage 
found  on  components  during  other 
maintenance  activities,  the  FAA  has 
determined  that  the  catastrophic 
consequences  of  the  unsafe  condition 
are  such  that  reiterating  the  necessity  of 
performing  inspections  and  repairs 
when  any  damage  or  corrosion  is  found 
while  performing  the  modification  of 
the  nacelle  strut  and  wring  structure  is 
warranted  and  necessary.  The  AD  is  the 
appropriate  vehicle  for  mandating  such 
actions. 

Garification  of  Note  11  in  the  Alert 
Service  Bulletin 

This  same  commenter  also  notes  that 
a  torque  check  would  be  more 
,  appropriate  to  detect  loose  fasteners  of 
the  diagonal  brace  fittings  (referenced  in 
Note  11  of  the  alert  service  bulletin). 
Further,  the  commenter  asserts  that 
these  torque  checks  should  be 
accomplished  in  accordance  with  the 
actual  Accomplishment  Instructions  of 
the  Boeing  Alert  Service  Bulletin  747- 
54A2156,  rather  than  in  accordance 
with  a  Note  that  precedes  the  actual 


Accomplishment  Instructions  as  stated 
in  proposed  paragraph  (b). 

The  FAA  concurs  that  a  torque  check 
would  be  more  appropriate  to  detect 
loose  fasteners.  The  FAA's  intent  was  to 
require  a  torque  check  and  the  follow- 
on  corrective  action  indicated  in  Note 
11  of  the  alert  service  bulletin. 
Obviously,  the  torque  check  was 
inadvertently  omitted  from  that  version 
of  the  alert  service  bulletin:  however, 
the  follow-on  action  to  "torque  any 
loose  fasteners"  was  included  in  that 
version  of  the  alert  service  bulletin.  The 
manufacturer  has  notified  the  FAA  that 
Revision  1  of  the  alert  service  bulletin, 
planned  for  release  later  this  year,  will 
correct  this  omission.  However,  the 
FAA  does  not  consider  that  delaying 
this  action  until  after  the  release  of  the 
revision  of  the  service  bulletin  is 
warranted.  Therefore,  paragraph  (b)  of 
the  final  rule  has  been  revised  to  clarify 
that  a  torque  check  must  be  performed 
to  detect  loose  fasteners. 

Garification  of  Cost  Estimate 
Information 

One  commenter  requests  that  the  cost 
estimate  be  revised  to  include  the  cost 
of  out-of-service  time  for  each  aircraft 
during  the  time  that  the  modification  is 
accomplished,  and  the  additional  fuel 
costs  that  would  be  incurred  due  to  the 
additional  weight  added  to  each  aircraft 
by  the  modification  hardware.  Another 
commenter,  Boeing,  requests  that  the 
cost  estimate  be  revised  to  indicate  that 
it  will  absorb  the  cost  of  labor  to 
accomplish  the  proposed  modification 
of  the  nacelle  strut  and  wing  structure. 
However,  the  commenter  states  that  any 
costs  in  excess  of  those  quoted  in 
Boeing  Alert  Service  Bulletin  747- 
54A2156,  dated  December  15,  1994,  will 
be  borne  by  the  operator. 

The  FAA  concurs  that  a  revision  to 
the  cost  estimate  is  necessary  to  remove 
the  labor  costs  th^t  the  manufacturer 
will  incur;  therefore,  the  economic 
impact  information,  below,  has  been 
revised  accordingly.  However,  the  FAA 
does  not  concur  that  a  revision  is 
necessary  to  include  the  costs  for  out-of- 
service  time  or  the  costs  for  additional 
fuel.  The  appropriate  number  of  hours 
required  to  accomplish  the  required 
actions,  specified  as  6,253  work  hoiu-s 
in  the  economic  impact  information, 
below,  was  developed  with  data 
provided  by  the  manufacturer. 

Note:  The  manufacturer  has  informed  the 
FAA  that  it  will  incur  labor  costs  up  to  a 
maximum  of  6,253  work  hours. 

This  number  represents  the  time 
required  to  gain  access,  remove  parts, 
inspect,  modify,  install,  and  close  up. 
The  cost  analysis  in  AD  rulemaking 


actions  typically  does  not  include  out- 
of-service  time  for  each  aircraft  or 
additional  fuel  costs,  as  was  suggested 
by  the  commenter.  These  costs  would  be 
impossible  to  calculate  accurately  due 
to  the  differences  in  out-of-service  time 
for  each  operator.  Furthermore,  the 
increase  in  fuel  costs  due  to  the  weight 
added  by  the  modification,  would  vary 
greatly  from  operator  to  operator, 
depending  upon  airplane  utilization. 

The  Air  Transport  Association  of 
America  (ATA)  requests  that  the  FAA 
include  costs  "beyond  just  parts  and 
labor  costs"  when  calculating  the 
estimated  costs  to  accomplish  the 
proposed  actions.  The  A'TA  points  out 
that  the  FAA  should  consider  such  costs 
to  avoid  requiring  actions  that  the  ATA 
considers  inconsequential. 

The  FAA  does  not  concur.  Contrary  to 
the  ATA's  assertion,  in  establishing  the 
requirements  of  all  AD's,  the  FAA  does 
consider  cost  impact  to  operators 
beyond  the  estimates  of  parts  and  labor 
costs  contained  in  AD  preambles.  For 
example,  where  safety  considerations 
allow,  the  FAA  attempts  to  impose 
compliance  times  that  generally 
coincide  with  operator's  maintenance 
schedules.  However,  because  operators' 
schedules  vary  substantially,  the  FAA  is 
unable  to  accommodate  every  operator's 
optimal  scheduling  in  each  AD.  Each 
AD  does  allow  individual  operators  to 
obtain  approval  for  extensions  of 
compliance  times,  based  on  a  showing 
that  the  extension  will  not  affect  safety 
adversely.  Therefore,  the  FAA  does  not 
consider  it  appropriate  to  attribute  to 
the  AD,  the  costs  associated  with  the 
type  of  special  scheduling  that  might 
otherwise  be  reauired. 

Furthermore,  because  the  FAA 
generally  attempts  to  impose 
compliance  times  that  coincide  with 
operator's  scheduled  maintenance,  the 
FAA  considers  it  inappropriate  to 
attribute  the  costs  associated  with 
aircraft  "downtime"  to  the  cost  of  the 
AD,  because,  normally,  compliance  with 
the  AD  will  not  necessitate  any 
additional  downtime  beyond  that  of  a 
regularly  scheduled  maintenance  hold. 
Even  if,  in  some  cases,  additional 
dowmtime  is  necessary  for  some 
airplanes,  the  FAA  does  not  possess 
sufficient  information  to  evaluate  the 
number  of  airplanes  that  may  be  so 
affected  or  the  amount  of  additional 
downtime  that  may  be  required. 
Therefore,  attempting  to  estimate  such 
costs  would  be  futile. 

The  FAA  points  out  that  this  AD  is  an 
excellent  example  of  the  fact  that  costs 
to  operators  are  fully  considered 
beginning  at  the  earliest  possible  stages 
of  AD  development.  In  this  case,  the 
alert  service  bulletin  that  is  referenced 
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in  this  final  rule  was  developed  by 
Boeing  only  after  extensive  and  detailed 
consultations  with  large  numbers  of 
operators  of  Model  747  series  airplanes. 
The  compliance  times  and  various 
optional  means  of  compliance  presented 
in  his  AD  are  based  on  those 
consultations,  and  were  developed  in 
order  to  minimize  the  economic  impacts 
on  operators  to  the  extent  possible 
consistent  with  the  service  bulletin's 
and  this  AD's  safety  objectives. 
Therefore,  the  costs  that  the  ATA  asserts 
were  not  considered  by  the  FAA  have, 
in  fact,  been  a  major  consideration 
throughout  this  AD  process;  the  fact  that 
the  FAA  has  not  attempted  to  quantify 
speculative  costs  does  not  diminish  the 
extent  of  this  consideration. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Cost  Impact 

There  are  approximately  257  Model 
747  series  airplanes  equipped  with 
General  Electric  Model  CF6-80C2  series 
engines  or  Pratt  &  Whitney  Model 
PW4000  series  engines  of  the  affected 
design  in  the  worldwide  fieet.  The  FAA 
estimates  that  36  airplanes  of  U.S. 
reastry  will  be  affected  by  this  AD. 

The  full  strut  modification  required 
by  this  AD  will  take  approximately 
6,253  work  hours  per  airplane  to 
accomplish,  at  an  average  labor  cost  of 
$60  per  work  hour.  The  manufacturer 
will  incur  the  cost  of  labor  up  to  a 
maximum  of  6,253  work  hours  per 
airplane.  However,  if  the  operator 
exceeds  6,253  work  hours  to  accomplish 
the  modification,  the  additional  labor 
costs  must  be  borne  by  the  operator.  The 
FAA  does  not  have  the  ability  to  predict 
those  additional  work  hours  for 
operators  to  accomplish  the 
modification.  Therefore,  attempting  to 
estimate  such  costs  would  be  futile. 
Required  parts  will  be  supplied  by  the 
manufacturer  at  no  cost  to  the  operators. 
Based  on  the  above  data,  the 
requirements  of  this  AD  may  have  no 
cost  impact  to  U.S.  operators. 

However,  the  cost  impact,  above,  does 
not  reflect  the  cost  of  the  terminating 
actions  described  in  the  service 
bulletins  listed  in  paragraph  I.C,  Table 
2,  "Prior  or  Concurrent  Service 
Bulletins,"  on  page  7  of  Boeing  Alert 
Service  Bulletin  747-54A2156,  dated 


December  15,  1994,  that  are  required  to 
be  accomplished  prior  to,  or 
concurrently  with,  the  modification  of 
the  nacelle  strut  and  wing  structxu^. 
Since  some  operators  may  have 
accomplished  certain  modifications  on 
some  or  all  of  the  airplanes  in  its  fleet, 
while  other  operators  may  not  have 
accomplished  any  of  the  modifications 
on  any  of  the  airplanes  in  its  fleet,  the 
FAA  is  unable  to  provide  a  reasonable 
estimate  of  the  cost  of  accomplishing 
the  terminating  actions  described  in  the 
service  bulletins  listed  in  Table  2  of  the 
Boeing  alert  service  bulletin. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federal  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rule  Docket.  A  copy  of 
it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.Q  106(g):  and  14  CFR 
11.89. 


§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

95-13-06    Boeing:  Amendment  39-9286. 
Docket  94-NM-224-AD. 

Applicability:  Model  747  series  airplanes 
having  line  positions  679  through  1046 
inclusive,  equipped  with  General  Electric 
Model  CF6-80C2  series  engines  or  Pratt  & 
Whitney  Model  PW4000  series  engines; 
certificated  in  any  category. 

Note  1:  This  Ad  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modiBed.  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  jjerformance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (d)  of  this  AD  to 
request  approval  from  the  FAA.  This 
approval  may  address  either  no  action,  if  the 
Current  configuration  eliminates  the  unsafe 
condition:  or  different  actions  necessary  to 
address  the  unsafe  condition  described  in 
this  AD.  Such  a  request  should  include  an 
assessment  of  the  effect  of  the  changed 
configuration  on  the  unsafe  condition 
addressed  by  this  AD.  In  no  case  does  the 
presence  of  any  modification,  alteration,  or 
repair  remove  any  airplane  from  the 
applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  strut  and 
subsequent  loss  of  the  engine,  accomplish  the 
following: 

(a)  Within  80  months  after  the  effective 
date  of  this  AD.  accomplish  the  modification 
of  the  nacelle  strut  and  wing  structure  in 
accordance  with  Boeing  Alert  Service 
Bulletin  747-54A2156.  dated  December  15. 
1994.  All  of  the  terminating  actions  described 
in  the  service  bulletins  listed  in  paragraph 
I.e..  Table  2.  "Prior  or  Concurrent  Service 
Bulletins."  on  page  7  of  Boeing  Alert  Service 
Bulletin  747-54A2156.  dated  December  15. 
1994.  must  be  accomplished  in  accordance 
with  those  service  bulletins  prior  to,  or 
concurrently  with,  the  accomplishment  of 
the  modification  of  the  nacelle  strut  and  wing 
structure  required  by  this  paragraph. 

(b)  Perform  the  inspections  and  checks 
(including  a  torque  check  to  detect  loose 
fasteners)  specified  in  paragraph  HI.  Notes  8, 
9, 10.  and  11  of  the  Accomplishment 
Instructions  on  page  91  of  Boeing  Alert 
Service  Bulletin  747-54A2156.  dated 
December  15,  1994,  concurrently  with  the 
modification  of  the  nacelle  strut  and  wing 
structure  required  by  paragraph  (a)  of  this 
AD.  Prior  to  further  flight,  correct  any 
discrepancies  in  accordance  with  the  alert 
service  bulletin. 

(c)  Accomplishment  of  the  modification  of 
the  nacelle  strut  and  wing  structure  in 
accordance  with  Boeing  Alert  Service 
Bulletin  747-54A2156.  dated  December  15. 
1994.  constitutes  terminating  action  for  the 
inspections  required  by  the  following  AD's: 
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AONo. 

Amend- 
ment 
No. 

Federal 
Register 
citation 

Date  of 

putJlica- 

tion 

93-17-07 
93-03-14 
93-24-51 

39-8678 
39-8518 
39-8439 

58  FR 

45827. 
58  FR 

14513. 
57  FR 

60118. 

Aug.  31. 

1993. 
Mar.  18. 

1993. 
Dec.  18. 

1992. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (AGO).  FAA. 
Transport  Airplane  Directorate  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Insjjector.  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  AGO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  Seattle  AGO. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  §§  21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  GFR  21.197 
and  21.199)  to  0[>erate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(f)  The  modification,  inspections,  checks, 
and  correction  of  discrepancies  shall  be  done 
in  accordance  with  Boeing  Alert  Service 
Bulletin  747-54A2156.  dated  December  15, 
1994.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.G.  552(a) 
and  1  GFR  part  51.  Copies  may  be  obtained 
from  Boeing  Commercial  Airplane  Group. 
P.O.  Box  3707.  Seattle.  Washington  98124- 
2207.  Copies  may  be  inspected  at  the  FAA. 
Transport  Airplane  Directorate.  1601  Lind 
Avenue.  SW..  Renton.  Washington;  or  at  the 
Office  of  the  Federal  Register.  800  North 
Capitol  Street,  NW..  suite  700.  Washington. 
DC. 

(g)  This  amendment  becomes  effective  on 
July  28. 1995. 

Issued  in  Renton.  Washington,  on  June  16. 
1995. 

Darrell  M.  Pederson, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  95-15300  Filed  6-27-95;  8:45  am) 

BILUNO  CODE  4910-13-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  510  and  558 

Animal  Drugs,  Feeds,  and  Related 
Products;  Nicart>azin  Type  A 
Medicated  Article 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  an  abbreviated  new  animal 
drug  application  (ANADA)  filed  by 
Planalquimica  Industrial  Ltda.  The 
ANADA  provides  for  the  use  of  a 
nicarbazin-containing  Type  A 
medicated  article  in  making  Type  C 
medicated  chicken  feeds  for  the 
prevention  of  coccidiosis. 
EFFECTIVE  DATE:  June  28,  1995. 
FOn  FURTHER  INFORMATION  CONTACT: 
Melanie  R.  Berson.  Center  for  Veterinary 
Medicine  (HFV-135),  Food  and  Drug 
Administration,  7500  Standish  PI., 
Rockville,  MD  20855.  301-594-1643. 
SUPPLEMENTARY  INFORMATION: 
Planalquimica  Industrial  Ltda.,  Rua  das 
Magnolias  nr.  2405.  Jardim  das 
Bandeiras,  CEP  13053-120,  Campinas, 
Sao  Paulo,  Brazil,  has  filed  ANADA 
200-027,  which  provides  for  the  use  of 
a  nicarbazin-containing  Type  A 
medicated  article  in  making  Type  C 
medicated  chicken  feeds  as  an  aid  in 
preventing  outbreaks  of  cecal  and 
intestinal  coccidiosis. 

Planalquimica's  ANADA  200-027  for 
a  113.5-gram-per-pound  nicarbazin 
Type  A  medicated  article  (Nicarmix)  is 
approved  as  a  generic  copy  of  Merck 
Research  Laboratories'  NADA  9-476  for 
Nicarb®.  The  ANADA  is  approved  as  of 
June  28, 1995,  and  the  regulations  are 
amended  in  21  CFR  510.600(c)  and 
558.366(a)  to  reflect  the  approval.  The 
basis  for  approval  is  discussed  in  the 
freedom  of  information  summary. 

In  accordance  with  the  freedom  of 
information  provisions  of  part  20  (21 
CFR  part  20)  and  §  514.11(e)(2)(ii)  (21 
CFR  514.11(e)(2)(ii)),  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 


in  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  rm.  1-23,  12420 
Parklawn  Dr.,  Rockville,  MD  20857, 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

List  of  Sub)ects 

21  CFR  Part  510 

Administrative  practice  and 
procedure.  Animal  drugs.  Labeling, 
Reporting  and  recordkeeping 
requirements. 

21  CFR  Part  558 

Animal  drugs.  Animal  feeds. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  parts  510  and  558  are  amended  as 
follows: 

PART  S1&-NEW  ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  510  continues  to  read  as  follows: 

Authority:  Sees.  201,  301,  501,  502.  503. 
512.  701.  721  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (21  U.S.C  321,  331,  351,  352. 
353,  360b.  371.  379e). 

2.  Section  510.600  is  amended  in  the 
table  in  paragraph  (c)(1)  by 
alphabetically  adding  a  new  entry  for 
"Planalquimica  Industrial  Ltda."  and  in 
the  table  in  paragraph  (c)(2)  by 
numerically  adding  a  new  entry  for 
"060728"  to  read  as  follows: 

§510.600    Names,  addresses,  and  drug 
latMler  codes  of  sponsors  of  approved 
applications. 

(c)  •  *  * 
(1)  *  •  • 
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Firm  name  and  address 


Drug  iabeler  code 


Planalquimica  Industnal  Ltda..  Rui  das  Magnolias  nr.  2405,  Jardim  das  Bandeiras,  CEP  13053-120, 
Campinas,  Sao  Paulo,  Brazil  


060728 


(2)  •  *  * 


Drug  Iabeler  code 


Firm  name  and  address 


060728  Planalquimica  Industrial  Ltda.,  Rua  das  Magnolias  nr.  2405,  Jardim  das  Bandeiras,  CEP  13053-120,  Campinas,  Sao  Paulo, 

Brazil 


PART  558— NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

3.  The  authority  citation  for  21  CFR 
part  558  continues  to  read  as  follows: 

Authority:  Sees.  512.  701  of  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (21  U.S.C 
360b.  371). 

§558.366    [Amendedl 

4.  Section  558.366  Nicarbazin  is 
amended  in  paragraph  (a)  by  removing 
\iie  phrase  "000006  and  000986"  and 
adding  in  its  place  "000006,  000986, 
and  060728". 

Dated:  June  21, 1995. 
Stephen  F.  Sundlof, 

Director.  Center  for  Veterinary  Medicine. 
(FR  Doc.  95-15768  Filed  6-27-95;  8:45  am) 

BILLING  CODE  4160-01-F 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

29  CFR  Parts  1910, 1915,  and  1926 
RIN:  1218-AB25 

Occupational  Exposure  to  Ast}estos 

AGENCY:  Occupational  Safety  and  Health 
Administration,  Department  of  Labor. 
ACTION:  Final  rule;  extension  of  start-up 
dates  for  compliance. 

SUMMARY:  OSHA  is  extending  the  start- 
up dates  for  some  provisions  of  the 
asbestos  standards  until  October  1, 1995 
to  give  the  public  more  time  to 
implement  compliance. 
DATES:  These  amendments  take  effect  on 
June  28, 1995.  For  Part  1910— General 


Industry,  for  §  1910.1001.  the  start-up 
dates  for  compliance  for  paragraph 
(d)(2) — initial  monitoring,  for  paragraph 
(e) — regulated  area,  for  paragraph  (f) — 
methods  of  compliance,  for  paragraph 
(g) — respiratory  protection,  for 
paragraph  (i) — hygiene  facilities,  for 
paragraph  (j) — communication  of 
hazards,  and  for  paragraph  (1) — medical 
surveillance  are  extended  to  October  1. 
1995.  For  Part  1915— Shipyards,  for 
§  1915.1001,  the  start-up  dates  for 
compliance  for  paragraph  (g) — methods 
of  compliance,  for  paragraph  (h) — 
respiratory  protection,  for  paragraph 
(j)— -hygiene  facilities,  for  paragraph 
(k) — communication  of  hazards,  for 
paragraph  (1) — housekeeping,  for 
paragraph  (m) — medical  surveillance 
and  for  paragraph  (o) — qualified  person 
are  extended  to  October  1, 1995.  For 
Part  1926 — Construction,  for 
§  1926.1101,  the  start-up  dates  for 
compliance  for  paragraph  (g) — methods 
of  compliance,  for  paragraph  (h) — 
respiratory  protection,  for  paragraph 
(j) — hygiene  facilities,  for  paragraph 
(k) — communication  of  hazards,  for 
paragraph  (1) — housekeeping,  for 
paragraph  (m) — medical  surveillance 
and  for  paragraph  (o) — competent 
person  are  extended  to  October  1. 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Richard  Liblong,  Director  of 
Information  and  Consumer  Affairs, 
Occupational  Safety  and  Health 
Administration,  U.S.  Department  of 
Labor,  Room  N3647,  200  Constitution 
Avenue  NW.,  Washington,  DC  20210. 
telephone  (202)  219-8151. 
SUPPLEMENTARY  INFORMATION:  OSHA 
issued  improved  asbestos  standards  for 
general  industry,  construction  and 


shipyards  on  August  10, 1994  at  59  FR 
40964  to  better  protect  workers  from 
lung  cancer,  asbestosis  and  other 
diseases  caused  by  asbestos  exposure. 
The  new  standards  took  effect  on 
October  11,  1994  and  that  date  was  the 
start-up  date  for  some  provisions  such 
as  the  new  lower  exposure  limit  of  0.1 
f/cc.  However,  various  other  provisions 
such  as  the  new  medical  surveillance, 
respiratory  protection  and  training 
provisions  and  the  engineering  control 
requirements  had  start-up  dates  from 
between  January  9.  1995  and  April  10, 
1995. 

Various  members  of  the  public  have 
requested  that  OSHA  grant  more  time 
for  the  public  to  comply  with  some 
provisions.  OSHA  is  publishing  a 
correction  and  clarification  notice  and 
various  compliance  and  training 
materials  to  assist  in  the  understanding 
of  the  new  standard. 

OSHA  has  concluded  that  it  is 
appropriate  to  give  the  public  additional 
time  to  implement  some  of  the 
provisions  of  the  new  asbestos 
standards  which  may  require  more  time 
for  implementation.  Other  provisions 
such  as  the  new  exposure  limit  had  a 
start-up  date  of  October  11, 1994  and 
again,  OSHA  is  not  extending  the  start- 
up date  of  those  provisions.  In  the 
interim,  the  provisions  of  the 
preexisting  asbestos  standards  remain  in 
effect  for  those  provisions  of  the  new 
standards  whose  start-up  dates  have 
been  extended. 

The  provisions  extended  are  listed 
above  in  the  DATES  section  of  this 
preamble.  OSHA  has  concluded  that 
October  1, 1995  is  a  reasonable  time  for 
employers  to  fully  come  into 
compliance  with  the  provisions  for 
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which  the  stan-up  dates  have  been 
extended. 

AH  of  the  provisions  whose  start-up 
dates  have  been  extended  will  be 
enforced  on  October  1. 1995. 

OSHA  is  publishing  this  as  an 
amendment  to  the  new  standards  so  that 
the  new  start-up  dates  will  be  codified 
in  the  Code  of  Federal  Regulations. 
OSHA  finds  that  there  is  good  cause  to 
issue  this  extension  without  notice  and 
public  procedure  because  such  is 
impractical,  unnecessary  or  contrary  to 
the  public  interest.  It  is  necessary  to 
issue  the  extension  to  permit  employers 
sufficient  time  to  come  into  full 
compliance  and  notice  and  comment 
would  delay  the  issuance  of  the 
extension  until  past  the  new  start-up 
dates.  For  the  same  reasons  OSHA  finds 
good  cause  for  the  extension  of  the  start- 
up date  to  take  immediate  effect. 

List  of  Subjects  in  29  CFR  Parts  1910. 
1915.  and  1916 

Asbestos,  Occupational  safety  and 
health. 

This  document  was  prepared  under 
the  direction  of  Joseph  A.  Dear, 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health.  U.S. 
Department  of  Labor,  200  Constitution 
Avenue  NW.,  Washington.  DC  20210. 

Accordingly,  pursuant  to  sections  4, 
6(b),  8lc).  and  8(g)  of  the  Occupational 
Safety  and  Health  Act  of  1970  (29  U.S.C. 
653.  655.  657);  Sec.  107,  Contract  Work 
Hours  and  Safety  Standards  Act 
(Construction  Safety  Act,  40  U.S.C.  333); 
Sec.  41,  Longshore  and  Harbor  Workers' 
Compensation  Act  (33  U.S.C.  941);  5. 
U.S.C.  Sec.  553;  and  29  CFR  part  1911; 
29  CFR  parts  1910.  1915.  and  1926  are 
amended  as  set  forth  below. 

Signed  at  Washington,  DC  this  22nd  day  of 
June,  1995. 
Joseph  A.  Dear. 

Assistant  Secretary.  Occupational  Safety  and 
Health  Administration. 

OSHA  hereby  amends  29  CFR  parts 
1910, 1915,  and  1926  as  follows: 

PART  1910— OCCUPATIONAL  SAFETY 
AND  HEALTH  STANDARDS 

1.  The  authority  citation  of  subpart  Z 
of  29  CFR  part  1910  is  revised  to  read 
as  follows: 

Authority:  Sections  6  and  8  Occupational 
Safety  and  Health  Act,  29  U.S.C.  655.  657: 
Secretary  of  Labor's  Order  12071  (36  FR 
8754),  9-76  (41  FR  25059),  9-83  (48  FR 
35736)  or  1-90  (55  FR  9033),  as  applicable; 
and  29  CFR  part  1911. 

All  of  subpart  Z  issued  under  section  6(b) 
of  the  Occupational  Safety  and  Health  Act, 
except  those  substances  which  have  exposure 
limits  listed  in  Tables  Z-1,  Z-2,  and  Z-3  of 
29  CFR  1910.1000.  The  latter  were  issued 
under  section  6(a)  [29  U.S.C.  655(a)]. 


Section  1910.1000.  Tables  2f-\,  Z-2,  and 
Z-3  also  issued  under  5  U.S.C.  553.  Section 
1910.1000,  Table  Z-1,  Z-2,  and  Z-3  not 
issued  under  29  CFR  part  1911  except  for  the 
arsenic  (organic  compounds),  tjenzene.  and 
cotton  dust  listings. 

Section  1910.1001  also  issued  under 
section  107  of  Contract  Work  Hours  and 
Safety  and  Standards  Act.  40  U.S.C  333  and 
5  U.S.C.  553. 

Section  1910.1002  not  issued  under  29 
U.S.C.  or  29  CFR  part  1911;  also  issued  under 
5  U.S.C.  553. 

Section  1910.1003  through  1910.1018  also 
issued  under  29  CFR  653. 

Section  1910.1025  also  issued  under  29 
U.S.C.  653  and  5  U.S.C.  553. 

Section  1910.1028  also  issued  under  29 
U.S.C.  653. 

Section  1910.1030  also  issued  under  29 
U.S.C.  653. 

Section  1910.1043  also  issued  under  5 
use  551  et  seq. 

Section  1910.1045  and  1910.1047  alsQ 
issued  under  29  U.S.C.  653. 

Section  1910.1048  also  issued  under  29 
U.S.C.  653. 

Secitons  1910.1200.  1910.1499,  and 
1910.1500  also  issued  under  5  U.S.C.  553. 

Section  1910.1450  is  also  issued  under  sec. 
6(b),  8(c)  and  8(g)(2),  Pub.  L.  91-596,  84  Stat. 
1593.  1599,  1600;  U.S.C.  655.  657. 

2.  Section  1910.1001  is  amended  by 
revising  paragraph  (o)  to  read  as  follows: 

§1910.1001    Asbestos. 

*  *  »  «  * 

(o)  Dates.  (1)  Effective  date.  This 
standard  shall  become  effective  October 
11,  1994, 

(2)  The  provisions  of  29  CFR 
1910.1001  remain  in  effect  until  the 
start-up  dates  of  the  equivalent 
provisions  of  this  standard. 

(3)  Start-up  dates.  All  obligations  of 
this  standard  commence  on  the  effective 
date  except  as  follows: 

(i)  Exposure  monitoring.  Initial 
monitoring  required  by  paragraph  (d)(2) 
of  this  section  shall  be  completed  by 
October  1,  1995. 

(ii)  Regulated  areas.  Regulated  areas 
required  to  be  established  by  paragraph 
(e)  of  this  section  as  a  result  of  initial 
monitoring  shall  be  set  up  by  October  1. 
1995. 

(iii)  Respiratory  protection. 
Respirator)'  protection  required  by 
paragraph  (g)  of  this  section  shall  be 
provided  by  October  1. 1995. 

(iv)  Hygiene  and  lunchroom  facilities. 
Construction  plans  for  change  rooms, 
showers,  lavatories,  and  lunchroom 
facilities  shall  be  completed  by  October 
1,  1995. 

(v)  Communication  of  hazards. 
Identification,  notification,  labeling  and 
sign  posting,  and  training  required  by 
paragraph  (j)  of  this  section  shall  be 
provided  by  October  1. 1995. 

(vi)  Medical  surveillance.  Medical 
surveillance  not  previously  required  by 


paragraph  (1)  of  this  section  shall  be 
provided  by  October  1. 1995. 

(vii)  Compliance  program.  Written 
compliance  programs  required  by 
paragraph  (f)(2)  of  this  section  shall  be 
completed  and  available  for  inspection 
and  copying  by  October  1,  1995. 

(viii)  Methods  of  compliance.  The 
engineering  and  work  practice  controls 
as  required  by  paragraph  (f)  shall  be 
implemented  by  October  1. 1995. 
*        •        *        •        * 

PART  1915— OCCUPATIONAL  SAFETY 
AND  HEALTH  STANDARDS  FOR 
SHIPYARD  EMPLOYMENT 

3.  The  authority  citation  of  29  CFR 
part  1915  continues  to  read  as  follows: 

Authority:  Sec.  41,  Longshore  and  Harbor 
Workers  Compensation  Act  (33  U.S.C.  941); 
sections  4,  6,  and  8,  Occupational  Safety  and 
Health  Act  of  1970  (29  U.S.C.  653.  655,  657); 
sec.  4  of  the  Administrative  Procedure  Act  (5 
U.S.C.  553);  Secretary  of  Labor's  Ordei  No. 
12-71  (36  FR  6754),  8-76  (41  FR  35736)  or 
1-90  (55  FR  9033),  as  applicable;  29  CFR  part 
1911. 

4.  Section  1915.1001  is  amended  by 
revising  paragraph  (q)  to  lead  as  follows: 

§1915.1001     Asbestos. 

***** 

(q)  Dates.  [1]  This  standard  shall 
become  effective  October  11. 1994. 

(2)  The  provisions  of  29  CFR  1926.58 
and  29  CFR  1910.1001  remain  in  effect 
until  the  start-up  dates  of  the  equivalent 
provisions  of  this  standard. 

(3)  Start-up  dates.  All  obligations  of 
this  standard  commence  on  the  effective 
date  except  as  follows: 

(i)  Methods  of  compliance.  The 
engineering  and  work  practice  controls 
required  by  paragraph  (g)  of  this  section 
shall  be  implemented  by  October  1, 
1995. 

(ii)  Respiratory  protection. 
Respiratory  protection  required  by 
paragraph  (h)  of  this  section  shall  be 
provided  by  October  1.  1995. 

(iii)  Hygiene  facilities  and  practices 
for  employees.  Hygiene  facilities  and 
practices  required  by  paragraph  (j)  of 
this  section  shall  be  provided  by 
October  1. 1995. 

(iv)  Communication  of  hazards. 
Identification,  notification,  labeling  and 
sign  posting,  and  training  required  by 
paragraph  (k)  of  this  section  shall  be 
provided  by  October  1. 1995. 

(v)  Housekeeping.  Housekeeping 
practices  and  controls  required  by 
paragraph  (1)  of  this  section  shall  be 
provided  by  October  1,  1995. 

(vi)  Medical  surveillance  required  by 
paragraph  (m)  of  this  section  shall  be 
provided  by  October  1,  1995. 

(vii)  The  designation  and  training  of 
qualified  persons  required  by  paragraph 
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(o)  of  this  section  shall  be  completed  by 
October  1,  1995. 


PART  1926— SAFETY  AND  HEALTH 
REGULATIONS  FOR  CONSTRUCTION 

5.  The  authority  citation  of  subpart  Z 
of  29  CFR  Part  1926  is  revised  to  read 
as  follows: 

Authority:  Sections  6  and  8,  Occupational 
Safety  and  Health  Act,  29  U.S.C.  655,  657; 
Secretary  of  Labor's  Orders  Nos.  12-71  (36 
FR  8754),  8-76  (41  FR  25059),  9-83  (48  FR 
35736)  or  1-90  (55  FR  9003)  as  applicable; 
and  29  CFR  part  1911. 

Section  1926.1101  also  issued  under  5 
U.S.C.  553. 

Section  1926.1102  not  issued  under  29 
U.S.C.  655  or  29  CFR  part  1911;  also  issued 
under  5  U.S.C.  553. 

Section  1926.1103  through  1926.1118  also 
issued  under  29  U.S.C.  653. 

Section  1926.1128  also  issued  under  29 
U.S.C.  653. 

Section  1926.1145  and  1926.1147  also 
issued  under  29  U.S.C.  653. 

Section  1926.1148  also  issued  under  29 
U.S.C.  653. 

6.  Section  1926.1101  is  amended  by 
revising  paragraph  (q)  to  read  as  follows: 

§1926.1101     Asbestos. 

«         *         *         •         * 

(q)  Dates.  (1)  This  standard  shall 
become  effective  October  11,  1994. 

(2)  The  provisions  of  29  CFR  1926.58 
remain  in  effect  until  the  start-up  dates 
of  the  equivalent  provisions  of  this 
standard. 

(3)  Start-up  dates.  All  obligations  of 
this  standard  commence  on  the  effective 
date  except  as  follows: 

(i)  Methods  of  compliance.  The 
engineering  and  worllc  practice  controls 
required  by  paragraph  (g)  of  this  section 
shall  be  implemented  by  October  1, 
1995. 

(ii)  Respiratory  protection. 
Respiratory  protection  required  by 
paragraph  (h)  of  this  section  shall  be 
provided  by  October  1. 1995. 

(iii)  Hygiene  facilities  and  practices 
for  employees.  Hygience  facilities  and 
practices  required  by  paragraph  (j)  of 
this  section  shall  be  provided  by 
October  1. 1995. 

(iv)  Communication  of  hazards. 
Identification,  notification,  labeling  and 
sign  posting,  and  training  required  by 
paragraph  (k)  of  this  section  shall  be 
provided  by  October  1,  1995. 

(v)  Housekeeping.  Housekeeping 
practices  and  controls  required  by 
paragraph  (1)  of  this  section  shall  be 
provided  by  October  1,  1995. 

(vi)  Medical  surveillance  required  by 
paragraph  (m)  of  this  section  shall  be 
provided  by  October  1, 1995. 

(vii)  The  designation  and  training  of 
competent  persons  required  by 


paragraph  (o)  of  this  section  shall  be 
completed  by  October  1, 1995. 

***** 

[FR  Doc.  95-15790  Filed  6-27-95;  8:45  am] 

BILUNG  CODE  4510-26-M 


DEPARTMENT  OF  EDUCATION 

34  CFR  Part  685 
RIN  1840-AC05 

William  D.  Ford  Federal  Direct  Loan 
Program 

AGENCY:  Department  of  Education. 
ACTION:  Final  regulations. 

SUMMARY:  The  Secretary  amends  the 
regulations  governing  the  William  D. 
Ford  Federal  Direct  Loan  Program  to 
add  the  Office  of  Management  and 
Budget  (OMB)  control  number  to  certain 
sections  of  the  regulations.  Those 
sections  contain  information  collection 
requirements  approved  by  OMB.  The 
Secretary  takes  this  action  to  inform  the 
public  that  these  requirements  have 
been  approved,  and  therefore  affected 
parties  must  comply  with  them. 
EFFECTIVE  DATE:  Information  collection 
requirements  in  the  final  regulations  are 
effective  on  July  1, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rachel  Edelstein,  Policy  Development 
Division,  Office  of  Postsecondary 
Education,  U.S.  Department  of 
Education.  600  Independence  Avenue, 
SW..  (Room  3053,  ROB-3),  Washington. 
DC,  20202-5400.  Telephone  (202)  708- 
9406.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m.  Eastern  time, 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  Final 
regulations  for  the  William  D.  Ford 
Federal  Direct  Loan  Program  were 
published  on  December  1, 1994  (59  FR 
61664).  Compliance  with  information 
collection  requirements  in  these 
regulations  was  delayed  until  those 
requirements  were  approved  by  OMB 
under  the  Paperwork  Reduction  Act  of 
1980.  OMB  approved  the  information 
collection  requirements  on  December  7, 
1994.  Those  requirements  will  therefore 
become  effective  with  the  other 
provisions  of  the  regulations  on  July  1, 
1995. 

Waiver  of  Proposed  Rulemaking 

It  is  the  practice  of  the  Secretary  to 
offer  interested  parties  the  opportunity 
to  comment  on  proposed  regulations. 
However,  the  publication  of  OMB 
control  numbers  is  purely  technical  and 


does  not  establish  substantive  policy. 
Therefore,  the  Secretary  has  determined 
under  5  U.S.C.  553(b)(B).  that  public 
comment  on  the  regulations  is 
unnecessary  and  contrary  to  the  public 
interest. 

List  of  Subiects  in  34  CFR  Part  685 

Administrative  practice  and 
procedure,  Colleges  and  universities, 
Education,  Loan  programs^^ucation. 
Reporting  and  recordkeeping 
requirements.  Student  aid.  Vocational 
education. 

Dated:  )une  23. 1995. 
David  A.  Longanecker, 

Assistant  Secretary  for  Postsecondary 
Education. 

The  Secretary  amends  Part  685  of 
Title  34  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  685— WILLIAM  D.  FORD 
FEDERAL  DIRECT  LOAN  PROGRAM 

1.  The  authority  citation  for  part  685 
continues  to  read  as  follows: 

Authority:  20  U.S.C.  1087a  et  seq.,  unless 
otherwise  noted. 

2.  Sections  685.204,  685.206.  685.209, 
685.213.  685.214,  685.215,  685.301, 
685.302,  685.303,  685.309,  and  685.401 
are  amended  by  adding  the  OMB  control 
number  following  the  section  to  read  as 
follows: 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1840-0672) 

IFR  Doc.  95-15844  Filed  6-27-95;  8:45  am] 

BILUNG  CODE  400(M>1-P 


ASSASSINATION  RECORDS  REVIEW 
BOARD 

36  CFR  Chapter  XIV 

Guidance  on  Interpreting  and 
Implementing  the  President  John  F. 
Kennedy  Assassination  Records 
Collection  Act  of  1992 

AGENCY:  Assassination  Records  Review 

Board. 

ACTION:  Final  regulations. 

SUMMARY:  These  final  interpretive 
regulations  provide  guidance  on  the 
interpretation  of  certain  terms  included 
in  the  President  John  F.  Kennedy 
Assassination  Records  Collection  Act  of 
1992  and  on  implementation  of  certain 
of  the  statute's  provisions.  The  final 
interpretive  regulations  make  effective 
the  proposed  interpretive  regulations 
previously  published  by  the 
Assassination  Records  Review  Board 
(Review  Board).  The  Review  Board 
revised  the  proposed  interpretive 
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regulations  after  considering  public 
comment  received  in  writing  and 
through  testimony  at  public  hearings 
convened  by  the  Review  Board. 

EFFECTIVE  DATE:  These  interpretative 
regulations  are  effective  June  28,  1995. 

FOR  FURTHER  INFORMATION  CONTACT:     ' 
T.  Jeremy  Gunn,  Acting  General 
Counsel,  Assassination  Records  Review 
Board.  600  E  Street,  N.W.,  2nd  Floor, 
Washington,  D.C.  20530,  (202)  724- 
0088,  fax  (202)  724-0457. 

SUPPLEMENTARY  INFORMATION: 

Background  and  Statutory  Authority 

The  President  John  F.  Kennedy 
Assassination  Records  Collection  Act  of 
1992.  44  U.S.C.  2107  (as  amended)  (JFK 
Act),  established  the  President  John  F. 
Kermedy  Assassination  Records 
Collection  (JFK  Assassination  Records 
Collection)  at  the  National  Archives  and 
Records  Administration  (NARA).  In 
establishing  a  process  for  public 
disclosure  of  all  records  relating  to  the 
assassination.  Congress  created  an 
independent  Federal  agency,  the 
Assassination  Records  Review  Board, 
that  consists  of  five  citizens  appointed 
by  the  President  and  confirmed  by  the 
Senate  in  1994.  Under  the  JFK  Act,  the 
Review  Board  is  empowered  to  decide 
"whether  a  record  constitutes  an 
assassination  record."  44  U.S.C. 
2107.7(i)(2)(A).  Congress  intended  that 
the  Review  Board  "issue  guidance  to 
assist  in  articulating  the  scope  or 
universe  of  assassination  records." 
President  John  F.  Kennedy 
Assassination  Records  Collection  Act  of 
1992,  S.  Rep.  102-328, 102d  Cong..  2d 
Sess.  (1992)  at  21.  These  final 
interpretive  regulations,  a  proposed 
version  of  which  were  published  at  60 
FR  7506-7508  (Feb.  8,  1995),  comply 
with  that  mandate. 

The  Review  Board's  goal  in  issuing 
this  guidance  is  to  implement 
congressional  intent  that  the  JFK 
Collection  contain  "the  most 
comprehensive  disclosure  of  records 
related  to  the  assassination  of  President 
Kennedy."  S.  Rep.  102-328,  supra  at  18. 
The  Board  is  also  mindful  of  Congress's 
instruction  that  the  Board  apply  a 
"broad  and  encompassing"  working 
definition  of  "assassination  record"  in 
order  to  achieve  the  goal  of  assembling 
the  fullest  historical  record  on  this 
tragic  event  in  American  history  and  on 
the  investigations  that  were  undertaken 
in  the  assassination's  aftermath.  The 
Board  recognizes  that  many  agencies 
began  to  organize  and  review  records 
responsive  to  the  JFK  Act  even  before 
the  Board  was  appointed  and  began  its 
work.  Nevertheless,  the  Board's  aim  is 


that  this  guidance  will  aid  in  the 
ultimate  assembly  and  public  disclosure 
of  the  fullest  possible  historical  record 
on  this  tragedy  and  on  subsequent 
investigations  and  inquiries  into  it. 

The  final  interpretive  regulations  are 
intended  to  identify  comprehensively 
the  range  of  records  reasonably  related 
to  the  assassination  of  President 
Kennedy  and  investigations  undertaken 
in  its  aftermath.  The  final  interpretive 
regulations  are  also  intended  to  aid  in 
the  consistent,  effective,  and  efficient 
implementation  of  the  JFK  Act  and  to 
establish  procedures  for  including 
assassination  records  in  the  JFK 
Assassination  Records  Collection 
established  by  Congress  and  housed  at 
NARA's  facility  in  College  Park. 
Maryland. 

Notice  and  Comment  Process 

The  Review  Board  sought  public 
comment  on  its  proposed  interpretive 
regulations  and  set  a  thirty-day  period, 
which  ended  on  March  10,  1995,  for  the 
purpose  of  receiving  written  comments. 
The  Review  Board  also  heard  testimony 
at  public  hearings  on  aspects  of  the 
proposed  interpretive  regulations.  In 
addition,  the  Review  Board  sent  copies 
of  the  proposed  interpretive  regulations 
to  agencies  known  to  have  an  interest  in 
and  to  be  affected  by  the  Review  Board's 
work,  particularly  those  that  either 
created  or  now  hold  assassination 
records,  and  to  the  appropriate  oversight 
committees  in  Congress.  iThe  Review 
Board  also  sent  notices  of  the  proposed 
interpretive  regulations  and  request  for 
comments  to  many  organizations  and. 
individuals  who  have  demonstrated  an 
interest  in  the  release  of  materials  under 
the  JFK  Act  or  who  have  engaged  in 
research  into  the  assassination  of 
President  Kennedy. 

The  Review  Board  received  written 
comments  on  the  proposed  interpretive 
regulations  from  four  Federal  agencies, 
three  state  and  local  government 
entities,  and  twenty-one  private 
individuals  and  organizations  with  an 
interest  in  the  Review  Board's  work. 
Federal  agencies  providing  written 
comments  include  the  Federal  Bureau  of 
Investigation  (FBI),  the  Central 
Intelligence  Agency  (QA),  NARA,  and 
the  Department  of  State.  State  or  local 
government  entities  providing  written 
comments  include  the  Dallas  (Texas) 
County  Commissioner's  Court,  the 
Dallas  County  Historical  Foundation, 
and  the  City  of  Dallas  Records 
Management  Division  of  the  Office  of 
the  City  Secretary. 

Prior  to  publication  of  the  proposed 
interpretive  regulations,  the  Review 
Board  heard  testimony  at  a  public 
hearing  held  at  the  Review  Board's 


offices  on  December  14, 1994,  from 
representatives  of  NARA  on  the 
question  of  including  artifacts  in  the 
scope  of  the  term  "assassination 
record."  After  publication  of  the 
proposed  interpretive  regulations  and 
before  expiration  of  the  comment 
period,  the  Review  Board  heard 
testimony  at  a  public  hearing  on  March 
7. 1995,  from  the  FBI  and  from  several 
individuals  and  representatives  of 
private  organizations  on  their  views 
regarding  the  text  of  the  proposed 
interpretive  regulations.  Copies  of  all 
written  comments  received  and 
transcripts  of  public  testimony  on  the 
proposed  interpretive  regulations  were 
placed  in  the  public  reading  room  at  the 
Review  Board's  offices  and  made 
available  for  inspection  and  copying  by 
the  public  upon  request. 

At  a  public  meeting  held  on  May  3, 
1995,  for  which  notice  was  timely 
published  in  the  Federal  Register 
pursuant  to  the  provisions  of  the 
Government  in  the  Sunshine  Act,  the 
Review  Board  considered  a  final  draft  of 
these  interpretive  regulations.  That 
discussion  draft  incorporated  many  of 
the  comments  received  by  the  Review 
Board  on  the  proposed  interpretive 
regulations.  The  Review  Board 
unanimously  voted  to  adopt  the  text  of 
the  discussion  draft  as  its  final 
interpretive  regulations.  The  approved 
text  is,  with  a  few  minor  corrections  that 
do  not  change  the  substance,  published 
here. 

Response  to  Comments 

The  Review  Board  found  very  helpful 
the  thoughtful  and,  in  many  cases,  very 
detailed  comments  submitted  on  the 
proposed  interpretive  regulations. 
Nearly  all  of  the  commentators 
expressed  support  for  what  they 
characterized  as  the  proposed 
interpretive  regulations' 
comprehensiveness  and  flexibility.  All 
comments  submitted  were  carefully 
studied  and  considered  by  the  Review 
Board.  Submitters  made  both 
substantive  and  technical  suggestions, 
many  of  which  were  incorporated  into 
the  interpretive  regulations  as  issued 
here  in  final  form.  The  summary  below 
includes  the  principal  substantive 
comments  received  and  the  Review 
Board's  responses  thereto. 

Comment:  The  proposed  language  of 
§  1400.1(a)  is  unduly  restrictive  because 
the  phrase  "may  have  led  to  the 
assassination"  requires  at  least  a 
potential  causal  link  to  the 
assassination.  Moreover,  determining 
whether  there  is  a  causal  link  would 
require  the  Review  Board  to  evaluate  the 
validity  of  competing  accounts  of  what 


led  to  the  assassination  of  President 
Kennedy. 

Fesponse:  A  nimiber  of  commentators 
put  forward  criticisms  along  these  lines. 
Some  of  these  commentators  suggested 
that  some  form  of  a  "reasonably  related" 
standard  be  substituted  for  the  "may 
have  led  to"  language,  while  others 
suggested  alternative  formulations  (e.^., 
"that  may  shed  light  on  the 
assassination").  In  adopting  and 
eventually  applying  a  "reasonably 
related"  standard,  the  Review  Board 
does  not  seek  to  endorse  or  reject  any 
particular  theory  of  the  assassination  of 
President  Kennedy,  although  such 
theories  may  inform  the  Review  Board's 
search  for  records  reasonably  related  to 
the  assassination  and  investigations  into 
it.  The  Review  Board  believes  that 
§  1400.1(a),  as  now  worded,  advances 
that  e^ort  and  will  promote  a  consistent 
broad  interpretation  and 
implementation  of  the  JFK  Act. 

Comment:  The  proposed  language  of 
§  1400.1(a)  is  too  broad  and  open-ended. 
A  more  specific  nexus  to  the 
assassination  of  President  Kermedy 
should  be  required. 

Response:  As  its  text  and  legislative 
history  make  clear,  the  JFK  Act 
contemplates  that  the  Review  Board 
extend  its  search  for  relevant  records 
beyond  what  has  been  compiled  or 
reviewed  by  previous  investigations.  It 
is  inevitable,  therefore,  that  the  Review 
Board  must  exercise  judgment  in 
determining  whether  such  records 
constitute  "assassination  records."  The 
Review  Board  regards  its  "reasonably 
related"  standard  as  sufficient  to  ensure 
that  agencies  are  not  overburdened  with 
identifying  and  reviewing  records  that, 
if  added  to  the  JFK  Assassination 
Records  Collection,  would  not  advance 
the  purposes  of  the  JFK  Act. 

Commenf:  Section  1400.1  should 
specifically  include  as  assassination 
records  any  records  pertaining  to 
particularly  identified  individuals, 
organizations,  events,  etc. 

Response:  The  Review  Board 
determined  that,  in  almost  every  case, 
the  types  of  records  commentators 
sought  to  add  were  already  adequately 
covered  by  §  1400.1  as  proposed. 
Accordingly,  the  Review  Board  declined 
to  include  records  or  record  groups  at 
the  level  of  specificity  urged  by  these 
commentators  because  doing  so  might 
limit  the  scope  of  the  interpretive 
regulations  as  applied  initially  by  other 
agencies,  or  otherwise  might  prove 
duplicative  or  confusing.  However,  the 
Review  Board  welcomes  and  encourages 
suggestions  from  the  public  as  to 
specific  records  or  record  groups  that 
may  constitute  assassination  records, 
and  intends  to  pursue  such  leads. 


inclading  those  provided  in  the  written 
comments  to  the  proposed  interpretive 
regulations. 

Comment:  Section  1400.2(a)  is  vague 
and  overly  broad  in  describing  the  scope 
of  additional  records  and  information. 

Response:  The  Review  Board  has 
added  language  to  clarify  that  the 
purpose  of  requesting  additional  records 
and  information  under  §  1400.2(a)  is  to 
identify,  evaluate,  or  interpret  . 
assassination  records,  including 
assassination  records  that  may  not 
initially  have  been  identified  as  such  by 
an  agency.  The  Review  Board  also  has 
added  language  to  indicate  that  it 
intends  to  implement  this  section 
through  written  requests  signed  by  its 
Executive  Director.  The  Review  Board 
contemplates  that,  with  regard  to  such 
requests,  its  staff  will  work  closely  with 
entities  to  which  such  requests  are 
addressed  to  implement  the  JFK  Act 
effectively  and  efficiently. 

Comment:  The  scope  of  additional 
records  and  information  should 
specifically  include  records  and 
information  that: 
—describe  agencies'  methods  of 

searching  for  records; 
— describe  reclassification,  transfer, 

destruction,  or  other  disposition  of 

records;  or 
— do  not  constitute  assassination 

records,  but  have  the  potential  to 

enhance,  enrich,  and  broaden  the 

historical  record  of  the  assassination. 

Response:  To  the  extent  that  the 
inclusion  of  records  and  information  of 
the  types  described  would  assist  the 
Review  Board  in  meeting  its 
responsibilities  under  the  JFK  Act,  the 
Review  Board  has  adopted  the  suggested 
language. 

Comment:  The  scope  of 
"assassination  records"  under  §  1400.1 
and  "additional  records  and 
information"  under  §  1400.2  should  not 
extend  to  state  and  local  government  or 
to  private  records  that  are  not  in  the 
possession  of  the  Federal  government. 

Response:  The  Review  Board 
considered  such  comments  carefully, 
but  concluded  that  the  terms  of  the  JFK 
Act  preclude  the  narrower  reading  of 
the  Review  Board's  responsibilities 
urged  by  such  comments.  Section 
1400.6  allows  the  Review  Board,  in  its 
discretion,  to  accept  copies  in  lieu  of 
originals.  The  Review  Board  believes 
that  this  flexibility  addresses  the 
concerns  of  some  commentators  about 
the  removal  of  original  records  already 
housed,  for  example,  in  state  or  local 
archives. 

Comment:  Section  1400.3  should 
include  as  sources  of  assassination 
records  and  additional  records  and 


information  individuals  and 
corporations  that  possess  such  material 
even  if  not  obtained  from  sources 
identified  in  paragraphs  (a)  through  (e) 
thereof,  and  should  specifically  include 
individuals  and  corporations  that 
contracted  to  provide  goods  or  services 
to  the  government. 

Response:  The  Review  Board  has 
added  paragraph  (f)  to  this  section  in 
response  to  these  comments.  The 
Review  Board  has  concluded  that,  in 
view  of  paragraph  (f),  specifically 
identifying  government  contractors  or 
other  private  persons  would  be 
unnecessary  and  redundant. 

Comment:  NARA  contended  that 
§  1400.4  should  not  include  artifacts 
among  the  types  of  materials  included 
in  the  term  "record."  Treating  artifacts 
as  "records"  would  be  contrary  to 
NARA's  accustomed  practice  and  the 
usage  of  the  term  "records"  in  other 
areas  of  Federal  records  law  and  would 
result  in  substantial  practical 
difficulties. 

Response:  The  Review  Board  has 
carefully  considered  NARA's  objections 
to  the  inclusion  of  artifacts  as  "records," 
but  decided  that  this  inclusion  is 
necessary  to  achieve  the  purposes  of  the 
JFK  Act.  The  Review  Board  notes  that 
artifacts  that  became  exhibits  to  the 
proceedings  of  the  Warren  Commission 
have  long  been  in  the  custody  of  NARA, 
and  decided  that  these  artifacts  should 
remain  in  the  JFK  Assassination  Records 
Collection.  The  Review  Board  further 
believes  that  the  unique  issues  of  public 
trust  and  credibility  of  government 
processes  that  prompted  enactment  of 
the  JFK  Act  require  that  artifacts  be 
included  within  the  JFK  Assassination 
Records  Collection.  "The  strong  support 
that  commenting  members  of  the  public 
gave  to  this  position  reinforces  this 
conclusion.  The  Review  Board  included 
in  its  proposed  regulations,  and  retained 
in  §  1400.7(bHc)  of  the  final 
interpretive  regulations,  language 
intended  to  address  NARA's  concerns 
about  potential  copying  requirements 
and  preservation  issues  unique  to 
artifacts. 

Comment:  Section  1400.5  should  be 
modified  to  allow  agencies  to  withhold 
from  the  JFK  Assassination  Records 
Collection  material  that  is  not  related  to 
the  assassination  of  President  Kennedy, 
even  though  it  appears  in  a  record  that 
contains  other  material  that  is  related  to 
the  assassination  of  President  Kennedy. 

Response:  It  remains  the  intent  of  this 
section  to  make  clear  to  agencies  that,  as 
a  rule,  entire  records,  and  not  parts 
thereof,  are  to  become  part  of  the  JFK 
Assassination  Records  Collection.  The 
purpose  of  requiring  that  records  be 
produced  in  their  entirety  is  to  ensure 
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that  the  context  and  integrity  of  the 
records  be  preserved.  Only  in  rare 
instances  will  the  Review  Board  assent 
to  withholding  particular  information 
within  an  assassination  record  on  the 
ground  that  such  information  is  not 
relevant  to  the  assassination.  Section 
1400.5  has  been  modified  to  clarify  that, 
although  the  Review  Board  may  allow 
this  practice  in  extraordinary 
circumstances,  this  determination  is 
within  the  sole  direction  of  the  Review 
Board. 

Comment:  The  discussion  of  originals 
and  copies  in  §  1400.6  is,  in  various 
respects,  unclear  and  confusing. 

Response:  The  Review  Board  made 
extensive  changes  to  this  section  to 
address  these  concerns  and  to  achieve 
greater  internal  consistency.  The  Review 
Board's  intent  in  this  section  is  to 
express  its  strong  preference  for 
including  original  records  in  the  JFK 
Assassination  Records  Collection,  but 
also  its  understanding  that,  for  a  variety 
of  reasons,  there  may  be  situations 
where  a  copy  instead  of  the  original  of 
an  assassination  record  may  be  more 
appropriate  for  inclusion  in  the 
Collection. 

Comment  Section  1400.6  should  be 
clarified  as  to  whether  "record  copies" 
of  Federal  agency  may  be  included  in 
the  JFK  Assassination  Records 
Collection. 

Response:  The  Review  Board  has 
modified  §  1400.6(a)(1)  to  clarify  that 
the  Review  Board  may  determine  that 
record  copies  may  be  included  in  the 
Collection. 

Comment:  The  Catalog  of 
Assassination  Records  (COAR) 
described  in  §  1400.8  should  consist  of, 
or  be  replaced  by,  the  database  and 
finding  aids  prepared  by  the  Federal 
agencies  in  possession  of  assassination 
records. 

Response:  This  and  other  comments 
received  regarding  the  proposed 
§  1400.8  indicated  some  confusion  as  to 
the  intent  and  operation  of  the 
mechanism  established  in  this  section. 
For  this  reason,  the  Review  Board 
decided  to  replace  the  term  "Catalog  of 
Assassination  Records"  with  the  term 
"Notice  of  Assassination  Record 
Determination"  (NARD),  and  to  redraft 
this  section  to  clarify  the  Review 
Board's  intent  to  use  the  NARD 
mechanism  simply  to  document  the 
Review  Board's  ongoing  determinations 
that,  in  addition  to  records  explicitly 
enumerated  in  the  JFK  Act  as 
assassination  records  (e.g..  records 
reviewed  by  the  HSCA)  or  identified  by 
Federal  agencies  in  their  own  searches, 
certain  other  records  also  are 
assassination  records  to  be  included  in 


the  JFK  Assassination  Records 
Collection.   - 

Section  by  Section  Analysis 

Scope  of  Assassination  Record 

As  discussed  above  with  regard  to  the 
public  comments,  subparagraph  (a)  of 
§  1400.1  has  been  modified  to  adopt  a 
"reasonably  related"  standard  and  the 
term  "Catalog  of  Assassination  Records" 
has  been  replaced  with  "Notice  of 
Assassination  Record  Determination"  in 
subparagraph  (b)(3).  The  final 
interpretive  regulations  also  incorporate 
suggested  technical  changes,  including 
edits  for  clarification  and  revision  of 
this  section's  title  to  make  it  more 
precise. 

Scope  of  Additional  Records  and 
Information 

The  title  of  §  1400.2  was  revised  to 
conform  to  the  new  title  of  §  1400.1. 
Additional  editing  changes  were  made 
for  clarity.  A  new  subpart  (6)  was  added 
to  subparagraph  (e)  and  a  new 
subparagraph  (f)  was  added  after 
consideration  of  comments  that  noted 
the  potential  exclusion  of  certain 
categories  from  the  scope  of  this  section 
in  the  proposed  interpretive  regulations. 
The  Review  Board  has  added  language 
in  the  final  interpretive  regulations  to 
clarify  that  the  purpose  of  this  section 
is  to  aid  in  identifying,  evaluating  or 
interpreting  assassination  records, 
including  assassination  records  that 
may  not  initially  have  been  identified 
by  an  agency.  The  Review  Board  also 
has  added  language  to  suggest  that  it 
intends  to  implement  this  section 
through  written  requests  signed  by  the 
Review  Board's  Executive  Director. 

Sources  of  Assassination  Records  and 
Additional  Records  and  Information 

A  new  subparagraph  (g)  was  added  to 
§  1400.3  after  consideration  of 
comments  noting  the  potential 
exclusion  of  records  created  by 
individuals  or  corporations  or  obtained 
from  sources  other  than  those  already 
identified  in  the  previous 
subparagraphs. 

Types  of  Materials  Included  in  Scope  of 
Assassination  Record  and  Additional 
Records  and  Information 

No  substantive  change  has  been  made 
to  §  1400.4  as  it  appeared  in  the 
proposed  interpretive  regulations. 

Requirement  That  Assassination 
Records  be  Released  in  Their  Entirety 

Language  has  been  added  to  §  1400.5 
to  permit  the  Review  Board,  in  its  sole 
discretion,  to  allow  release  of  only  part 
of  an  assassination  record  where  such 
partial  release  is  sufficient  to  comply 


with  the  intent  and  purposes  of  the  JFK 
Act. 

Originals  and  Copies 

Extensive  changes  were  made  to 
§  1400.6  for  reasons  of  clarify  and 
internal  consistency.  The  Review  Board 
also  incorporated  in  the  final 
interpretive  regulations  language 
clarifying  that  "record  copies"  of 
Federal  agency  records  may  be  included 
in  the  JFK  Assassination  Records 
Collection  and  addressing  the  important 
issue  of  preservation  requirements.  In 
this  respect,  the  Review  Board  sought  to 
treat  records  in  various  media  in  a 
means  appropriate  to  the  unique 
characteristics  of  each  medium. 

Additional  Guidance 

In  the  light  of  comments  received,  the 
Review  Board  extensively  revised 
§  1400.7.  Subparagraph  (d),  as  it 
appeared  in  the  proposed  interpretive 
regulations,  has  been  broken  into  three 
subparagraphs — new  subparagraphs  (d). 
(e),  and  (0 — to  avoid  potential  confusion 
and  to  add  clarity.  The  intent  of  these 
subparagraphs  is  to  make  clear  that  all 
files  on  an  individual,  event, 
organization  or  activity  are  to  be  made 
available  to  the  Review  Board  regardless 
of  the  labels  on  the  files,  where  the 
records  may  be  found,  or  whether  they 
reflect  the  true  name  or  identifier  of  the 
individual,  event  organization,  or 
activity. 

Subparagraphs  (b)  and  (c)  §  1400.7 
were  included  in  the  proposed 
interpretive  regulations  and  retained  in 
the  final  interpretive  regulations  in 
order  to  address  concerns  expressed  by 
NARA  regarding  the  inclusion  of 
artifacts  in  the  scope  of  the  material 
deemed  "assassination  records."  By 
including  these  subparagraphs,  the 
Review  Board  wishes  to  make  it  clear 
that  it  believes  the  JFK  Act  establishes 
unique  standards  as  to  the  records  to  be 
included  in  the  JFK  Assassination 
Records  Collection.  By  including 
artifacts  as  a  type  of  "assassination 
record,"  the  Review  Board  seeks  to 
fulfill  its  mandate  from  Congress  to 
assemble  all  materials  reasonably 
related  to  the  assassination  in  the  JFK 
Assassination  Records  Collection.  It  is 
not  intended  that  the  inclusion  here  of 
artifacts  for  purposes  of  implementing 
the  JFK  Act  should  be  construed  to 
affect  the  implementation  of  other 
records  laws.  Subparagraph  (c)  is 
intended  to  ensure  that  all  artifacts  in 
the  collection  are  preserved  for  posterity 
and  that  public  access  be  provided  to 
those  artifacts  in  a  manner  consistent 
with  their  preservation.  The  Review 
Board  encourages  NARA  to  set  out  in 
writing  the  terms  and  conditions  under 


which  access  to  such  materials  shall  be 
allowed. 

Implementing  thefFKAct — Notice  of 
Assassination  Records  Determination 

The  Review  Board  has  replaced  the 
term  "Catalog  of  Assassination  Records" 
that  appeared  in  the  proposed 
interpretive  regulations  and  redrafted 
§  1400.8  to  clarify  the  Review  Board's 
intent.  In  the  final  interpretive 
regulations,  the  Review  Board 
substitutes  the  term  NARD  for  prior 
references  to  a  "catalog." 

Paperwork  Reduction  Act  Statement 

The  regulation  is  not  subject  to  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  3501  et  seq.) 
because  it  does  to  contain  any 
information  collection  requirements 
within  the  meaning  of  44  U.S.C. 
3502(4). 

Regulatory  Flexibility  Act  Certification 

As  required  by  the  Regulatory 
Flexibility  Act  of  1980  (RFA),  5  U.S.C. 
601-612),  the  Board  certifies  that  this 
rule,  if  adopted,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  and 
that,  therefore,  a  regulatory  fiexibility 
analysis  need  not  be  prepared,  5  U.S.C. 
605(b).  The  proposed  rule  would  not 
impose  any  obligations,  including  any 
obligations  on  "small  entities,"  as  set 
forth  in  5  U.S.C.  601(3)  of  the 
Regulatory  Flexibility  Act,  or  within  the 
definition  of  "small  business,"  as  found 
in  15  U.S.C.  632,  or  within  the  Small 
Business  Size  Standards  in  regulations 
issued  by  the  Small  Business 
Administration  and  codified  in  13  CFR 
part  121. 

Review  by  OMB 

This  regulation  has  been  reviewed  by 
OMB  under  Executive  Order  12866. 

List  of  Subjects  in  36  CFR  Part  1400 

Administrative  practice  and 
procedure.  Archives  and  records. 

Accordingly,  the  review  Board  hereby 
establishes  a  new  chapter  XIV  in  title  36 
of  the  Code  of  Federal  Regulations  to 
read  as  follows: 


CHAPTER  XIV— ASSASSINATION 
RECORDS  REVIEW  BOARD 

PART  1400— GUIDANCE  FOR 
INTERPRETATION  AND 
IMPLEMENTATION  OF  THE 
PRESIDENT  JOHN  F.  KENNEDY 
ASSASSINATION  RECORDS 
COLLECTION  ACT  OF  1992  (JFK  ACT) 

Sec. 

1400.1  Scope  of  assassination  record. 

1400.2  Scope  of  additional  records  and 
information. 

1400.3  Sources  of  assassination  records  and 
additional  records  and  infonnation. 

1400.4  Types  of  materials  included  in  scope 
of  assassination  record  and  additional 
records  and  information. 

1400.5  Requirement  that  assassination 
records  be  released  in  their  entirety. 

1400.6  Originals  and  copies. 

1400.7  Additional  guidance. 

1400.8  Implementing  the  JFK  Act— Notice 
of  Assassination  Record  Designation. 

Authority:  44  U.S.C.  2107 

§  1 400. 1    Scope  of  assassination  record. 

(a)  An  assassination  record  includes, 
but  is  not  limited  to,  all  records,  public 
and  private,  regardless  of  how  labeled  or 
identified,  that  document,  describe, 
report  on,  analyze  or  interpret  activities, 
persons,  or  events  reasonably  related  to 
the  assassination  of  President  John  F. 
Kennedy  and  investigations  of  or 
inouiries  into  the  assassination. 

(d)  An  assassination  record  further 
includes,  without  limitation: 

(1)  All  records  as  defined  in  Section 
3(2)oftheJFKAct; 

(2)  All  records  collected  by  or 
segregated  by  all  Federal,  state,  and 
local  government  agencies  in 
conjunction  with  any  investigation  or 
analysis  of  or  inquiry  into  the 
assassination  of  President  Kennedy  (for 
example,  any  intra-agency  investigation 
or  analysis  of  or  inquiry  into  the 
assassination;  any  interagency 
communication  regarding  the 
assassination;  any  request  by  the  House 
Select  Committee  on  Assassinations  to 
collect  documents  and  other  materials; 
or  any  inter-  or  intra-agency  collection 
or  segregation  of  documents  and  other 
materials); 

(3)  Other  records  or  groups  of  records 
listed  in  the  Notice  of  Assassination 
Record  Designation,  as  described  in 
§1400.8  of  this  chapter. 

§  1400.2    Scope  of  additional  records  and 
information. 

The  term  additional  records  and 
information  includes: 

(a)  All  documents  used  by 
government  offices  and  agencies  during 
their  declassification  review  of 
assassination  records  as  well  as  all  other 
documents,  indices,  and  other  material 


(including  but  not  limited  to  those  that 
disclose  cryptonyms.  code  names,  or 
other  identifiers  that  appear  in 
assassination  records)  that  the 
Assassination  Records  Review  Board 
(Review  Board)  has  a  reasonable  basis  to 
believe  may  constitute  an  assassination 
record  or  would  assist  in  the 
identification,  evaluation  or 
interpretation  of  an  assassination 
record.  The  Review  Board  will  identify 
in  writing  those  records  and  other 
materials  it  intends  to  seek  under  this 
section. 

(b)  All  training  manuals,  instructional 
materials,  and  guidelines  created  or 
used  by  the  agencies  in  furtherance  of 
their  review  of  assassination  records. 

(c)  All  records,  lists,  and  documents 
describing  the  procedure  by  which  the 
agencies  identified  or  selected 
assassination  records  for  review. 

(d)  Organizational  charts  of 
government  agencies. 

(e)  Records  necessary  and  sufficient  to 
describe  the  agency's: 

(1)  Records  policies  and  schedules; 

(2)  Filing  systems  and  organization; 

(3)  Storage  facilities  and  locations; 

(4)  Indexing  symbols,  marks,  codes, 
instructions,  guidelines,  methods,  and 
procedures; 

(5)  Search  methods  and  procedures 
used  in  the  performance  of  the  agencies' 
duties  under  the  JFK  Act;  and 

(6)  Reclassification  to  a  higher  level, 
transfer,  destruction,  or  other 
information  [e.g.,  theft)  regarding  the 
status  of  assassination  records. 

(f)  Any  other  record  that  does  not  fall 
within  the  scope  of  assassination  record 
as  described  in  §  1400.1,  but  which  has 
the  potential  to  enhance,  enrich,  and 
broaden  the  historical  record  of  the 
assassination. 

§  1400.3    Sources  of  assassination  records 
and  additional  records  and  information. 

Assassination  records  and  additional 
records  and  information  may  be  located 
at,  or  under  the  control  of,  without 
limitation: 

(a)  Agencies,  offices,  and  entities  of 
the  executing,  legislative,  and  judicial 
branches  of  the  Federal  Government; 

(b)  Agencies,  offices,  and  entities  of 
the  executive,  legislative,  and  judicial 
branches  of  state  and  local  governments; 

(c)  Record  repositories  and  archives  of 
Federal,  state,  and  local  governments, 
including  presidential  libraries; 

(d)  Record  repositories  and  archives 
of  universities,  libraries,  historical 
societies,  and  other  similar 
organizations; 

(e)  Individuals  who  possess  such 
records  by  virtue  of  service  with  a 
government  agency,  office,  or  entity; 

(0  Persons,  including  individuals  and 
corporations,  who  have  obtained  such 
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records  from  sources  identified  in 
paragraphs  (a)  through  (e)  of  this 

section;  .      .     ,        . 

(g)  Persons,  including  individuals  and 
corporations,  who  have  themselves 
created  or  have  obtained  such  records 
from  sources  other  than  those  identified 
in  paragraphs  (a)  through  (e)  of  this 
sficrtioQ* 

(h)  Federal,  state,  and  local  courts 
where  such  records  are  being  held 
under  seal;  or 

(i)  Foreign  governments. 

§  1400.4    Types  of  materials  Included  In 
scope  of  assassination  record  and 
addittonei  records  and  Information. 

The  term  record  in  assassination 
record  and  additional  records  and 
information  includes,  for  purposes  of 
interpreting  and  implementing  the  JFK 

Act: 

(a)  papers,  maps,  and  other 
documentary  material; 

(b)  photographs; 

(c)  motion  pictures; 

(d)  sound  and  video  recordings; 

(e)  machine  readable  information  in 
any  form;  and 

(f)  artifacts. 

§  1 440.5    Requlren>ent  that  assassination 
records  tie  released  In  their  entirety. 
An  assassination  record  shall  be 
released  in  its  entirety  except  for 
portions  specifically  postponed 
pursuant  to  the  grounds  for 
postponement  of  public  disclosure  of 
records  established  in  §  2107.6  of  the 
JFK  Act,  and  no  portion  of  any 
assassination  record  shall  be  withheld 
from  public  disclosure  solely  on 
grounds  of  non-relevance  unless,  in  the 
Review  Board's  sole  discretion,  release 
of  part  of  a  record  is  sufficient  to 
comply  with  the  intent  and  purposes  of 
the  JFK  Act. 

§  1400.6    Originals  and  copies. 

(a)  For  purposes  of  determining 
whether  originals  or  copies  of 
assassination  records  will  be  made  part 
of  the  President  John  F.  Kennedy 
Assassination  Records  Collection  (JFK 
Assassination  Records  Collection) 
established  under  the  JFK  Act,  the 
following  shall  apply: 

(1)  In  tne  case  of  papers,  maps,  and 
other  documentary  materials,  the 
Review  Board  may  determine  that 
record  copies  of  government  records, 
either  the  signed  original,  original 
production  or  a  reproduction  that  has 
been  treated  as  the  official  record 
maintained  to  chronicle  government 
functions  or  activities,  may  be  placed  in 
the  JFK  Assassination  Records 
Collection; 

(2)  In  the  case  of  other  papers,  maps, 
and  other  documentary  material,  the 


Review  Board  may  determine  that  a  true 
and  accurate  copy  of  a  record  in  lieu  of 
the  original  may  be  placed  in  the  JFK 
Assassination  Records  Collection: 

(3)  In  the  case  of  photographs,  the 
original  negative,  whenever  available 
(otherwise,  the  earliest  generation  print 
that  is  a  true  and  accurate  copy),  may  be 
placed  in  the  JFK  Assassination  Records 
Collection; 

(4)  In  the  case  of  motion  pictures,  the 
camera  original,  whenever  available 
(otherwise,  the  earliest  generation  print 
that  is  a  true  and  accurate  copy),  may  be 
placed  in  the  JFK  Assassination  Records 
Collection; 

(5)  In  the  case  of  soi-nd  and  video 
recordings,  the  original  recording, 
whenever  available  (otherwise,  the 
earliest  generation  copy  that  is  a  true 
and  accurate  copy),  may  be  placed  in 
the  JFK  Assassination  Records 
Collection; 

(6)  In  the  case  of  machine-readable 
ir.iormation,  a  true  and  accurate  copy  of 
the  original  (duplicating  all  information 
contained  in  the  original  and  in  a  format 
that  permits  retrieval  of  the 
information),  may  be  placed  in  the  JFK 
Assassination  Records  Collection;  and 

(7)  In  the  case  of  artifacts,  the  original 
objects  themselves  may  be  placed  in  the 
JFK  Assassination  Records  Collection. 

(b)  To  the  extent  records  from  foreign 
governments  are  included  in  the  JFK 
Assassination  Records  Collection, 
copies  of  the  original  records  shall  be 
sufficient  for  inclusion  in  the  collection. 

(c)  In  cases  where  a  copy,  as  defined 
in  paragraph  (a)  of  this  section,  is 
authorized  by  the  Review  Board  to  be 
included  in  the  JFK  Assassination 
Records  Collection,  the  Review  Board 
may  require  that  a  copy  be  certified  if. 
in  its  discretion,  it  determines  a 
certification  to  be  necessary  to  ensure 
the  integrity  of  the  JFK  Assassination 
Records  Collection.  In  cases  where  an 
original,  as  defined  in  paragraph  (a)  of 
this  section,  is  required  for  inclusion  in 
the  JFK  Assassination  Records 
Collection,  the  Review  Board  may,  at  its 
discretion,  accept  the  best  available 
copy.  In  such  cases  that  records 
included  in  the  JFK  Assassination 
Records  Collection,  whether  originals  or 
copies,  contain  illegible  portions,  such 
records  shall  have  attached  thereto  a 
certified  transcription  of  the  illegible 
language  to  the  extent  practicable. 

(d)  For  purposes  of  implementing  the 
JFK  Act,  the  term  copy  means  a  true  and 
accurate  photocopy  duplication  by  a 
means  appropriate  to  the  medium  of  the 
original  record  that  preserves  and 
displays  the  integrity  of  the  record  and 
the  information  contained  in  it. 

(e)  Nothing  in  this  section  shall  be 
interpreted  to  suggest  that  additional 


copies  of  any  assassination  records 
contained  in  the  JFK  Assassination 
Records  Collection  are  not  also 
assassination  records  that,  at  the  Review 
Board's  discretion,  may  also  be  placed 
in  the  JFK  Assassination  Records 
Collection. 

(f)  Nothing  in  this  section  shall  be 
interpreted  to  prevent  or  to  preclude 
copies  of  any  electronic  assassination 
records  from  being  reformatted 
electronically  in  order  to  conform  to 
different  hardward  and/or  software 
requirements  of  audiovisual  or  machine 
readable  formats  if  such  is  the 
professional  judgment  of  the  National 
Archives  and  Records  Administration. 

§  1400.7    Additional  guidance. 

(a)  A  government  agency,  office,  or 
entity  includes,  for  purposes  of 
interpreting  and  implementing  the  JFK 
Act,  all  current,  past,  and  former 
departments,  agencies,  offices, 
divisions,  foreign  offices,  bureaus,  and 
deliberative  bodies  of  any  Federal,  state, 
or  local  government  and  includes  all 
inter-  or  intra-agency  working  groups, 
committees,  and  meetings  that  possess 
or  created  records  relating  to  the 
assassination  of  President  John  F. 
Kennedy. 

(b)  The  inclusion  of  artifacts  in  the 
scope  of  the  term  assassination  record  is 
understood  to  apply  solely  to  the  JFK 
Assassination  Records  Collection  and  to 
implement  fully  the  terms  of  the  JFK 
Act  and  has  no  direct  or  indirect  bearing 
on  the  interpretation  or  implementation 
of  any  other  statute  or  regulation. 

(c)  Whenever  artifacts  are  included  in 
the  JFK  Assassination  Records 
Collection,  it  shall  be  sufficient  to 
comply  with  the  JFK  Act  if  the  public 
is  provided  access  to  photographs, 
drawings,  or  similar  materials  depicting 
the  artifacts.  Additional  display  of  or 
examination  by  the  public  of  artifacts  in 
the  JFK  Assassination  Records 
Collection  shall  occur  under  the  terms 
and  conditions  established  by  the 
National  Archives  and  Records 
Administration  to  ensure  their 
preservation  and  protection  for 
posterity. 

(d)  The  terms  and,  or.  any.  all.  and  the 
plural  and  singular  forms  of  nouns  shall 
be  understood  in  their  broadest  and 
most  inclusive  sense  and  shall  not  be 
understood  to  be  terms  of  limitation. 

(e)  Unless  the  Review  Board  in  its  sole 
discretion  directs  otherwise,  records 
that  are  identified  with  respect  to  a 
particular  person  shall  include  all 
records  ralating  to  that  person  that  use 
or  reflect  the  true  name  or  any  other 
name,  pseudonym,  codeword,  symbol 
number,  cryptonym.  or  alias  used  to 
identify  that  person. 


(f)  Unless  the  Review  Board  in  its  sole 
discretion  directs  otherwise,  records 
that  are  identified  by  the  Review  Board 
with  respect  to  a  particular  operation  or 
program  shall  include  all  records, 
pertaining  to  that  program  by  any  other 
name,  pseudonym,  codeword,  symbol, 
number,  or  cryptonym. 

§1400.8    lmplen>enting  the  JFK  Act- 
Notice  of  Assassination  Record 
Designation. 

(a)  A  Notice  of  Assassination  Record 
Designation  (NARD)  shall  be  the 
mechanism  for  the  Review  Board  to 
announce  publicly  its  determination 
that  a  record  or  group  of  records  meets 
the  definition  of  assassination  records. 

(b)  Notice  of  all  NARDs  will  be 
published  in  the  Federal  Register 
within  30  days  of  the  decision  to 
designate  such  records  as  assassination 
records. 

(c)  In  determining  to  designate  such 
records  as  assassination  records,  the 
Review  Board  must  determine  that  the 
record  or  group  of  record  will  more 
likely  than  not  enhance,  enrich,  and 
broaden  the  historical  record  of  the 
assassination. 

Dated:  )une  22,  1995. 
David  G.  Maxwell, 

Executive  Director  Assassination  Records 

Review  Board. 

|FR  Doc.  95-15819  Filed  6-27-95:  8:45  am] 

BILUNG  CODE  6820-TD-M 


DEPARTMENT  OF  THE  INTERIOR 
National  Park  Service 

36  CFR  Part  7 

RIN  1024-nAC14 

National  Capital  Region  Parks;  Special 
Regulations;  Correction 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Correction  to  final  regulations. 

SUMMARY:  This  document  contains  a 
correction  to  the  final  regulations  which 
were  published  Friday,  April  7, 1995 
(60  FR  17639).  The  regulations  limit  the 
sales  on  Federal  park  land  to  books, 
newspapers,  leaflets,  pamphlets,  buttons 
and  bumper  stickers  and  set  standards 
for  sites,  stands  and  structures  used  in 
such  sales  within  National  Capital 
Region  Parks. 

EFFECTIVE  DATE:  May  8,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  Alley,  Associate  Regional 
Director,  Public  Affairs  and  Tourism, 
National  Capital  Region,  National  Park 
Service,  1100  Ohio  Drive  SW., 
Washington.  D.C.  (202)  619-7223. 


SUPPLEMENTARY  INFORMATION: 

Need  for  Correction 

As  published,  the  final  rule  contains 
one  error  which  may  prove  to  be 
misleading  and  is  in  need  of  correction. 

Correction  of  Publication 

Accordingly,  the  publication  on 
Friday,  April  7, 1995  (60  FR  17639)  of 
the  final  regulation,  FR  Doc.  95-8599, 
for  National  Capital  Region,  is  corrected 
as  follows: 

In  the  FR  Doc.  95-8599.  appearing  on 
page  17649  in  the  issue  of  Friday,  April 
7,  1995,  the  words  "the  introductory 
text  oV  need  to  be  added  after  the  word 
"revising"  that  appears  in  the  first 
column,  beginning  on  the  ninth  line, 
which  now  reads  "2.  Section  7.96  is 
amended  by  revising  paragraph  (k)(2)  to 
read  as  follows:"  is  corrected  to  read  "2. 
Section  7.96  is  amended  by  revising  the 
introductory  text  of  paragraph  (k)(2)  to 
read  as  follows:" 

Dated:  June  22. 1995. 
Rick  Gale, 

Acting  Chief,  Ranger  Activities  Division. 
|FR  Doc.  95-15741  Filed  6-21-95;  8:45  am] 

SILLING  COOE  4310-70-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  52  and  81 
[A-1-FRL-6249-^ 

Clean  Air  Act  Promulgation  of 
Extension  of  Attainment  Date  for 
Ozone  Nonattainment  Area;  Maine 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  EPA  is  extending  the 
attainment  date  for  the  Hancock  and 
Waldo  Counties,  a  marginal  ozone 
nonattainment  area  in  Maine  to 
November  15,  1994.  This  extension  is 
based  in  part  on  monitored  air  quality 
readings  for  the  national  ambient  air 
quality  standard  for  ozone  during  1993. 
This  notice  also  updates  tables  in  40 
CFR  52.1024  and  40  CFR  81.320 
concerning  attainment  dates  in  the  State 
of  Maine. 

EFFECTIVE  DATE:  This  extension  becomes 
effective  July  28, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  P.  Burkhart.  Air,  Pesticides  and 
Toxics  Management  Division.  U.S. 
Environmental  Protection  Agency. 
Region  I.  JFK  Federal  Bldg.,  Boston,  MA 
02203.  Phone:  617-565-3244. 
SUPPLEMENTARY  INFORMATION:  On  Feb. 
22. 1995  (60  FR  9813).  EPA  published 


a  notice  of  proposed  rulemalcing  (NPR) 
for  the  State  of  Maine.  The  NPR 
proposed  extending  the  attainment 
deadline  for  ozone  for  Hancock  and 
Waldo  Counties,  and  asked  for  public 
comment.  No  comments  were  received. 

CAA  Requirements  and  EPA  Actions 
Concerning  Designation  and 
Classification 

Section  107(d)(4)  of  the  Clean  Air  Act 
as  amended  in  1990  (CAA)  required  the 
States  and  EPA  to  designate  areas  as 
attainment,  nonattainment,  or 
unclassifiable  for  ozone  as  well  as  other 
pollutants  for  which  national  ambient 
air  quality  standards  (NAAQS)  have 
been  set.  Section  181(a)(1)  (table  1) 
required  that  ozone  nonattainment  areas 
be  classified  as  marginal,  moderate, 
serious,  severe,  or  extreme,  depending 
on  their  air  quality. 

In  a  series  of  Federal  Register  notices, 
EPA  completed  this  process  by 
designating  and  classifying  all  areas  of 
the  country  for  ozone.  See.  e.g.,  56  FR 
58694  (Nov.  6,  1991);  57  FR  56762  (Nov. 
30,  1992);  59  FR  18967  (April  21.  1994). 

Areas  designated  nonattainment  for 
ozone  are  required  to  meet  attainment 
dates  specified  under  the  Act.  For  areas 
classified  marginal  through  extreme,  the 
attainment  dates  range  from  November 
15,  1993  through  November  15,  2010.  A 
discussion  of  the  attainment  dates  is 
found  in  57  FR  13498  (April  16. 1992) 
(the  General  Preamble). 

The  Hancock  and  Waldo  Counties, 
Maine  area  was  designated 
nonattainment  and  classified  marginal 
for  ozone  pursuant  to  56  FR  58694  (Nov. 
6, 1991).  By  this  classification,  its 
attainment  date  became  November  15, 
1993. 

CAA  Requirements  and  EPA  Actions 
Concerning  Meeting  the  Attainment 
Date 

Section  181(b)(2)(A)  requires  the 
Administrator,  within  six  months  of  the 
attainment  date,  to  determine  whether 
ozone  nonattainment  areas  attained  the 
NAAQS.  For  ozone,  EPA  determines 
attainment  status  on  the  basis  of  the 
expected  number  of  exceedances  of  the 
NAAQS  over  the  three-year  period  up 
to,  and  including,  the  attainment  date. 
See  General  Preamble,  57  FR  13506.  In 
the  case  of  ozone  marginal 
nonattainment  areas,  the  three-year 
period  is  1991-93.  CAA  section 
181(b)(2)(A)  further  states  that,  for  areas 
classified  as  marginal,  moderate,  or 
serious,  if  the  Administrator  determines 
that  the  area  did  not  attain  the  standard 
by  its  attainment  date,  the  area  must  be 
reclassified  upwards. 

However.  CAA  section  181(a)(5) 
provides  an  exemption  from  these  bump 
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up  requirements.  Under  this  exemption, 
EPA  may  grant  up  to  two  one-year 
extensions  of  the  attainment  date  under 
specified  conditions: 

Upon  application  by  any  State,  the 
Administrator  may  extend  for  1  additional 
year  (hereinafter  referred  to  as  the  "Extension 
Year")  the  date  specified  in  table  1  of 
paragraph  (1)  of  this  subsection  if— 

lA)  the  State  has  complied  with  all 
requirements  and  commitments  pertaining  to 
the  area  in  the  applicable  implementation 
plan,  and 

(B)  no  more  than  1  exceedance  of  the 
national  ambient  air  quality  standard  level 
for  ozone  has  occurred  in  the  area  in  the  year 
preceding  the  Extension  Year. 

No  more  than  2  one-year  extensions  may 
be  issued  under  this  paragraph  for  a  single 
nonattainment  area. 

EPA  interprets  this  provision  to 
authorize  the  granting  of  a  one-year 
extension  under  the  following, 
minimum,  conditions:  (i)  The  State 
requests  a  one-year  extension,  (ii)  all 
requirements  and  commitments  in  the 
EPA-approved  SIP  for  the  area  have 
been  complied  with,  and  (iii)  the  area 
has  no  more  than  one  measured 
exceedance  of  the  NAAQS  during  the 
year  that  includes  the  attainment  date 
(or  the  subsequent  year,  if  a  second  one- 
year  extension  is  requested). 

EPA  Action 

On  February  22, 1994  (60  FR  9813) 
EPA  proposed  to  grant  a  one-year 
extension  of  the  attainment  date  for  the 
Hancock  and  Waldo  Coionties,  Maine 
nonattainment  area.  Air  quality 


monitors  for  this  area  revealed  two 
exceedances  of  the  ozone  National 
Ambient  Air  quality  Standard  during 
the  three  year  period  from  1991  to  1993. 
Both  exceedances  occurred  in  1991,  at 
a  monitor  located  in  Hancock  County  at 
a  site  operated  by  the  National  Park 
Service.  The  site  had  data  capture 
problems  in  both  1991  and  1992.  In 
1993  the  Maine  Department  of 
Environmental  Protection  took  over 
maintenance  of  the  site  and  data  capture 
improved  greatly.  Since  1991  the  site 
has  not  had  any  exceedances  of  the 
NAAQS.  EPA  received  no  comments  on 
this  proposal. 

Today  EPA  is  granting  the  request  for 
extension.  Accordingly,  EPA  is 
proposing  to  establish  a  new  attainment 
date  for  the  Hancock  and  Waldo 
Counties,  Maine  area  as  November  15, 
1994. 

Regulatory  Process 

Under  E.O.  12866.  this  action  has 
been  exempted  from  the  Office  of 
Management  and  Budget's  review. 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 


less  than  50,000.  Attainment  date 
extensions  under  section  181(a)(5)  of  the 
CAA  do  not  create  any  new 
requirements;  therefore,  I  certify  that 
this  action  will  not  have  a  significant 
impact  on  small  entities. 

List  of  Subfects 

40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Intergovernmental 
relations,  Ozone. 

40  CFR  Part  81 

Air  pollution  control.  National  parks. 
Wilderness  areas. 

Dated:  May  22,  1995. 
John  P.  DeVillars. 
Regional  Administrator,  Region  I. 

Chapter  I.  title  40  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  U — Maine 

2.  Section  52.1024  is  revised  to  read 
as  follows: 

§  52.1024    Attainment  dates  for  national 
standards. 

The  following  table  presents  the  latest 
dates  by  which  the  national  standards 
are  to  be  attained. 


Attainment  Dates  Established  by  Clean  Air  Act  of  1990 


Air  quality  control  regton  and  nonattainment  area 

^A„ 

AQCR  107: 

Androscoggin  County ■ 

Kennebec  County 

Knox  County  

Lincoln  County 

Waldo  County 

Oxford  Cnty.  (Part)  See  40  CFR  81.320 

Franklin  Cnty.  (Part)  See  40  CFR  81.320 

Somerset  Cnty.  (Part)  See  40  CFR  81.320 

AQCR  108: 

Aroostook  Cnty.  (Part)  See  40  CFR  81.320  

Remainder  of  AQCR  

AQCR  109: 

Hancock  County  

Milllnocket 

Remainder  of  AQCR  

AQCR  110: 

York  County 

Cumbertand  County  

Sagadahoc  County 

Oxford  Cnty.  (Part)  See  40  CFR  81.320 ~ 
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'>Air  quality  levels  presently  bek>w  secondary  starxlards  or  area  is  unclassifiable. 

'12/31/94. 

"  1 1/15/94  (one-year  extension  granted). 

'11/15/95. 

« 11/15/96. 

PART  81— {AMENDED] 

1.  The  authority  citation  for  part  81  continues  to  read  as  follows: 
Authority:  42  U.S.C  7401-7671q. 

2.  In  §81.320  the  ozone  table  is  amended  by  revising  the  entry  for  "Hancock  County  and  Waldo  County  Area" 
to  read  as  follows: 

§81.320    Maine. 

•  •  •  •  • 

Maine— Ozone 


Designated  area 


Designation 


Classification 


Date^ 


Type 


Date^ 


Type 


Hancock  County  and  Waldo  County  Area: 

Hancock  County  

Waklo  County 


Nonattainment 
Nonattainment 


Marginal  2. 
Marginal  2. 


^  This  date  is  November  1 5,  1 990,  unless  ott>enMse  noted. 
2  Attainment  date  extended  to  1 1/15/94. 


[FR  Doc.  95-15871  Filed  6-27-95;  8:45  am] 

BILLING  CODE  65M-60-P 

40  CFR  Part  180 

[PP  3E4249/R2141;  FRL-4958-4] 

RIN  2070-AB78 

Fenarimol;  Pesticide  Tolerance 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  This  document  establishes  a 
tolerance  for  the  combined  residues  of 
the  fungicide  fenarimol  in  or  on  the 
imported  raw  agricultural  commodity 
bananas  at  0.5  part  per  million  (ppm). 
Not  more  than  0.25  ppm  shall  be 
present  in  the  pulp  after  the  peel  is 
removed.  DowElanco  petitioned  for  this 
regulation  to  establish  a  maximum 
permissible  level  for  combined  residues 
of  the  fungicide. 
EFFECTIVE  DATE:  This  regulation 
becomes  effective  June  28,  1995. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
docuijient  control  number.  [PP  3E4249/ 
R2141),  may  be  submitted  to:  Hearing 
Clerk  (1900),  Environmental  Protection 
Agency.  Rm.  M3708.  401  M  St.,  SW., 
Washington,  DC  20460.  Fees 
accompanying  objections  and  hearing 
requests  shall  be  labeled  "Tolerance 


Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch,  OPP  (Tolerance  Fees),  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  A  copy 
of  any  objections  and  hearing  requests 
filed  with  the  Hearing  Clerk  should  be 
identified  by  the  document  control 
number  and  submitted  to:  Public 
Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C).  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency,  401 
M  St..  SW.,  Washington,  DC  20460.  In 
person,  bring  copy  of  objections  and 
hearing  requests  to:  Rm.  1132,  CM  #2, 
1921  Jefferson  Davis  Hwy.,  Arlington. 
VA  22202. 

A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
may  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Copies  of 
objections  and  hearing  requests  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Copies  of  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  in  5.1  file 
format  or  ASCII  file  format.  All  copies 
of  objections  and  hearing  requests  in 
electronic  form  must  be  identified  by 
the  docket  number  (PP  3E4249/R2141]. 
No  Confidential  Business  Information 
(CBI)  should  be  submitted  through  e- 
mail.  Electronic  copies  of  objections  and 
hearing  requests  on  this  rule  may  be 
filed  online  at  many  Federal  Depository 


Libraries.  Additional  information  on 
electronic  submissions  can  be  found 
below  in  this  document. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Connie  B.  Welch,  Product 
Manager  (PM)  21,  Registration  Division 
(7505C),  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC  20460.  Office  location  and  telephone 
number:  Rm.  227,  CM  #2,  1921  Jefferson 
Davis  Hwy..  Arlington,  VA  22202,  (703)- 
305-6900;  e-mail: 
welch.connie@epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  April  29,  1995  (60 
FR  20471),  EPA  issued  a  proposed  rule 
that  gave  notice  that  DowElanco,  9002 
Purdue  Rd.,  Indianapolis,  IN  46268- 
1189,  had  submitted  a  pesticide 
petition,  (PP)  3E4249,  to  EPA  requesting 
that  the  Administrator,  pursuant  to 
section  408(e)  of  the  FFDCA,  21  U.S.C. 
346a(e),  amend  40  CFR  180.421  to 
establish  an  import  tolerance  for  the 
combined  residues  of  the  fungicide 
fenarimol,  |ayp/ja-(2-chlorophenyl)- 
a/p/io-(4-chlorophenyl)-5- 
pyrimidinemethanol]  and  its 
metabolites  [a/p/ia-(2-chlorophenyl)- 
o/p/io-(4-chlorophenyl)-l,4-dihydro-5- 
pyrimidinemethanol  and  5-(2- 
chlorophenyl)-(4-chlorophenyl)methyl]- 
3,4-dihydro-4-pyrimidinol  measured  as 
the  total  of  fenarimol  and  5-1(2- 
chlorophenyl)-(4- 
chlorophenyljmethyllpyrimidine 
(calculated  as  fenarimol)],  in  or  on  the 


^ 
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raw  agricultural  commoc'  ■  bananas  at 
0.5  part  per  million  (ppmj.  Not  more 
than  0.25  ppm  shall  be  present  in  the 
pulp  after  the  peel  is  removed. 

Tnere  were  no  comments  or  requests 
for  referral  to  an  advisory  committee 
received  in  response  to  the  proposed 

rule. 

The  data  submitted  with  the  proposal 
and  other  relevant  material  have  been 
evaluated  and  discussed  in  the 
proposed  rule.  Based  on  the  data  and 
information  considered,  the  Agency 
concludes  that  the  tolerance  will  protect 
the  public  health.  Therefore,  the 
tolerance  is  established  as  set  forth 
below. 

Any  person  adversely  affected  by  this 
regulation  may.  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
and/or  request  a  hearing  with  the 
Hearing  Clerk,  at  the  address  given 
above  (40  CFR  178.20).  A  copy  of  the 
objections  and/or  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
submitted  to  the  OPP  docket  for  this 
rulemaking.  The  objections  submitted 
must  specify  the  provisions  of  the 
regulation  deemed  objectionable  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issue(s)  on 
which  a  hearing  is  requested,  the 
requestor's  contentions  on  such  issues, 
and  a  summary  of  any  evidence  relied 
upon  by  the  objector  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
.  the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issue(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

A  record  has  been  established  for  this 
rulemaking  under  docket  number  [PP 
3E4249/R2141I  (including  any 
objections  and  hearing  requests 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBl, 
is  available  for  inspection  from  8  a.m.  to 
4:30  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  public 
record  is  located  in  Room  1132  of  the 
Public  Response  and  Program  Resources 
Branch,  Field  Operations  Division 


(7506C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency, 
Crystal  Mall  #2,  1921  Jefferson  Davis 
Highway,  Arlington,  VA. 

Written  objections  and  hearing 
requests,  identified  by  the  document 
control  number  |PP  3E4249/R21411. 
may  be  submitted  to  the  Hearing  Clerk 
(1900).  Environmental  Protection 
Agency,  Rm.  3708.  401  M  St..  SW.. 
Washington,  DC  20460. 

A  copy  of  electronic  objections  and 
hearing  requests  filed  with  the  Hearing 
Clerk  can  be  sent  directly  to  EPA  at: 

opp-Docket©e  pamail.epa.gov 

A  copy  of  electronic  objections  and 
hearing  requests  filed  with  the  Hearing 
Clerk  must  be  submitted  as  an  ASCII  file 
avoiding  the  use  of  special  characters 
and  any  form  of  encryption. 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly,  EPA  will 
transfer  any  objections  and  hearing 
requests  received  electronically  into 
printed,  paper  form  as  they  are  received 
and  will  place  the  paper  copies  in  the 
official  rulemaking  record  which  will 
also  include  all  objections  and  hearing 
requests  submitted  directly  in  writing. 
The  official  rulemaking  record  is  the 
paper  record  maintained  at  the  address 
in  "ADDRESSES"  at  the  beginning  of 
this  document. 

Under  Executive  Order  12866  (58  FR 
51735,  Oct.  4,  1993).  the  Agency  must 
determine  whether  the  regulatory  action 
is  "significant"  and  therefore  subject  to 
review  by  the  Office  of  Management  and 
Budget  (OMB)  and  the  requirements  of 
the  Executive  Order.  Under  section  3(f), 
the  order  defines  a  "significant 
regulatory  action"  as  an  action  that  is 
likely  to  result  in  a  rule  (1)  having  an 
annual  effect  on  the  economy  of  $100 
million  or  more,  or  adversely  and 
materially  affecting  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities  (also 
referred  to  as  "economically 
significant");  (2)  creating  serious 
inconsistency  or  otherwise  interfering 
with  an  action  taken  or  planned  by 
another  agency;  (3)  materially  altering 
the  budgetary  impacts  of  entitlement, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  of  recipients 
thereof;  or  (4)  raising  novel  legal  or 
policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  this  Executive 
Order. 

Pursuant  to  the  terms  of  the  Executive 
Order.  EPA  has  determined  that  this 


rule  is  not  "significant"  and  is  therefore 
not  subject  to  OMB  review. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354.  94  Stat.  1164.  5  U.S.C.  601-612), 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4. 1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities,  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 


Dated:  June  9, 1995. 

Peter  Caulkins. 

Acting  Director.  Registration  Division.  Office 
of  Pesticide  Programs. 

Therefore,  40  CFR  part  180  is 
amended  as  follows: 

PART  180— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  In  §  180.421(b),  by  revising  the 
table  therein  to  read  as  follows: 

§  180.421     Fenarimol;  tolerances  for 
residues. 


(b)* 


Commodity 


Parts  per 
million 


Bananas^ 


Cherries 
Grapes  . 


0.5  (Not 

rrxjre  than 

0.25  ppm 

shall  be 

present  in 

the  pulp 

after  peel  is 

rennoved) 

1.0 

0.2 


'There  are  no  United  States  registrations  for 
bananas  as  of  April  26,  1995. 
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40  CFR  Parts  180  and  186 

pP  3F4204  and  FAP  3H5670/R2145;  FRL- 
4960-8] 

RIN  2070-AB78 

Cyfluthrin;  Pesticide  Tolerance 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  This  document  establishes 
time-limited  tolerances  with  an 
expiration  date  of  November  15, 1997, 
for  residues  of  the  synthetic  pyrethroid 
cyfluthrin  in  or  on  the  raw  agricultural 
commodity  (RAC)  sugarcane  at  0.05 
ppm  and  in  or  on  the  processed  feed 
sugarcane  molasses  at  0.2  ppm.  Bayer 
Corp.,  Animal  Products  (formerly  Miles 
Corp.),  requested  the  regulations  to 
establish  maximum  permissible  levels 
for  residues  of  the  insecticide. 
EFFECTIVE  DATE:  This  regulation 
becomes  effective  June  28, 1995. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
document  control  number,  [PP  3F4204 
and  FAP  3H5670/R21451,  may  be 
submitted  to:  Hearing  Clerk  (1900), 
Environmental  Protection  Agency,  Rm. 
M3708,  401  M  St.,  SW.,  Washington,  DC 
20460.  Fees  accompanying  objections 
shall  be  labeled  "Tolerance  Petition 
Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch,  OPP  (Tolerance  Fees),  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  A  copy 
of  any  objections  and  hearing  requests 
filed  with  the  Hearing  Clerk  should  be 
identified  by  the  document  control 
number  and  submitted  to:  Public 
Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C).  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington.  DC  20460.  In 
person,  bring  copy  of  objections  and 
hearing  requests  to  Rm.  1132,  CM  #2, 
1921  Jefferson  Davis  Hwy.,  Arlington, 
VA  22202. 

A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
may  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to;  opp- 
docket@epamail.epa.gov.  Copies  of 
objections  and  hearing  requests  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Copies  of  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  in  5.1  file 
format  or  ASCII  file  format.  All  copies 
of  objections  and  hearing  requests  in 
electronic  form  must  be  identified  bv 
the  docket  number,  (PP  3F4024  and  FAP 
3H5670/R21451.  No  Confidential 
Business  Information  (CBI)  should  be 


submitted  through  e-mail.  Electronic 
copies  of  objections  and  hearing 
requests  on  this  rule  may  be  filed  online 
at  many  Federal  Depository  Libraries. 
Additional  information  on  electronic 
submissions  can  be  found  below  in  this 
document. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  George  T.  LaRocca,  Product 
Manager  (PM)  13,  Registration  Division 
(7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number: 
Rm.  200,  CM  #2, 1921  Jefferson  Davis 
Hwy.,  Arlington,  VA  22202,  (703)-305- 
6100;  e-mail: 

larocca.george@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  EPA 

issued  a  notice,  published  in  the 
Federal  Register  of  October  21,  1993  (58 
FR  54353),  which  announced  that  the 
Bayer  Corp.  had  submitted  pesticide 
petition  (PP)  3F4204  and  feed  additive 
petiUon  (FAP)  3H5670  to  EPA 
requesting  that  the  Administrator, 
pursuant  to  sections  408(d)  and  409(b) 
of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (FFDCA),  21  U.S.C.  346a(d)  and 
348(b),  establish  tolerances  for  residues 
of  the  insecticide  cyfluthrin,  cyano(4- 
fluoro-3-phenoxyphenyl)-methyl-3-(2,2- 
dicloroethenyl)-2,2- 

dimethylcyclopropanecarboxylate,  in  or 
on  the  raw  agricultural  commodities 
sugarcane  at  0.05  ppm  and  the  feed 
commodities  sugarcane  bagasse  (0.2 
ppm)  and  sugarcane  molasses  (0.2  ppm). 
The  proposed  tolerance  for  sugarcane 
bagasse  was  subsequently  withdrawn 
since  bagasse  in  not  considered  a  feed 
item. 

No  comments  were  received  in 
response  to  the  notice  of  filing. 

The  data  base  for  cyfiuthrin  is 
essentially  complete.  Data  lacking  but 
desirable  are  a  new  21-day  subchronic 
dermal  study,  an  acute  neurotoxicity 
study  in  rats,  and  a  90-day  neurotoxicity 
study  in  rats.  Although  these  data  are 
lacking,  the  Agency  believes  it  has 
sufficient  toxicity  data  to  support  the 
proposed  tolerance,  and  these  missing 
data  will  not  significantly  change  its 
risk  assessment.  In  a  letter  dated  April 
20,  1995,  Bayer  Corp.  has  committed  to 
submit  the  21-day  subchronic  dermal 
study  by  June  1996,  the  acute 
neurotoxicity  study  by  December  1996, 
and  the  90-dav  neurotoxicity  study  by 
May  1997. 

In  addition,  the  Agency  is  requiring 
submission  of  a  processing  study  for 
blackstrap  molasses.  The  submitted 
sugarcane  processing  studies  show  that 
only  molasses  was  produced.  No 
residue  data  were  submitted  for 
blackstrap  molasses.  In  commercial 


processing,  as  molasses  is  further 
concentrated  to  recover  more  sugar, 
blackstrap  is  produced.  Although 
blackstrap  is  an  animal  feed  commodity 
(about  10%  of  diet),  minor  amounts  can 
enter  the  human  diet.  In  a  letter  dated 
January  25, 1995,  Bayer  Corp.  submitted 
additional  information  confirming  that 
residues  of  cyfluthrin  do  not 
concentrate  in  molasses.  Thus  it  is 
unlikely  residues  will  be  concentrated 
in  blackstrap.  However,  Bayer  Corp  has 
initiated  an  additional  sugarcane 
processing  study  to  obtain  residue  data 
for  blackstrap  which  will  be  submitted 
by  December  31, 1996.  In  the  interim, 
Bayer  Corp.  proposes  that  the  0.2  ppm 
tolerance  in  molasses  should  cover  any 
potential  for  the  concentration  of 
residues  in  blackstrap. 

Based  upon  the  submitted  data  in 
molasses,  the  Agency  does  not  beheve 
that  residues  will  concentrate  in 
blackstrap;  however,  since  there  is  a 
potential  for  concentration,  the  Agency 
will  establish  a  time-limited  tolerance  in 
molasses.  After  submissibn  and 
evaluation  of  the  blackstrap  processing 
study,  the  Agency  will  determine  the 
need  for  a  permanent  feed  additive 
tolerance. 

The  scientific  data  submitted  in  the 
petition  and  other  relevant  material 
have  been  evaluated.  The  toxicology 
data  submitted  in  support  of  the 
tolerance  include: 

1.  A  12-month  chronic  feeding  study 
in  dogs  with  a  no-observed-effect  level 
(NOEL)  of  4  mg/kg/day.  The  lowest- 
effect  level  (LEL)  for  this  study  is 
established  at  16  mg/kg/day,  based  on 
slight  ataxia,  increased  vomiting, 
diarrhea,  and  decreased  body  weight. 

2.  A  24-month  chronic  feeding/ 
carcinogenicity  study  in  rats  with  a 
NOEL  of  2.5  mg/kg/day  and  LEL  of  6.2 
mg/kg/day,  based  on  decreased  body 
weights  in  males  and  females,  decreased 
food  consumption  in  males,  and 
infiammator)'  foci  in  the  kidneys  in 
females.  There  were  no  carcinogenic 
effects  observed  under  the  conditions  of 
the  study. 

3.  A  24-month  carcinogenicity  study 
in  mice.  There  were  no  carcinogenic 
effects  obser\'ed  under  the  conditions  of 
the  study. 

4.  An  oral  developmental  toxicity 
study  in  rats  with  a  maternal  and  fetal 
NOEL  of  10  mg/kg/day  (highest  dose 
tested).  An  oral  developmental  toxicity 
study  in  rabbits  with  a  maternal  NOEL 
of  20  mg/kg/day  and  a  maternal  LEL  of 
60  mg/kg/day.  based  on  decreased  body 
weight  gain  and  decreased  food 
consumption  during  the  dosing  period. 
A  fetal  NOEL  of  20  mg/kg/day  and  a 
fetal  LEL  of  60  mg/kg/day  were  also 
observed  in  this  studv.  The  LEL  was 
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based  on  increased  resorption  and 
increased  postimplantation  loss. 

5.  A  developmental  toxicity  study  in 
rats  by  the  inhalation  route  of 
administration  with  a  maternal  NOEL  of 
0.0011  mg/L  and  an  LEL  of  0.0047  mg/ 
L,  based  on  reduced  mobility,  dyspnea, 
piloerection,  ungroomed  coats,  and  eye 
irritation.  The  fetal  NOEL  is  0.00059 
mg/L,  and  the  fetal  LEL  is  0.001 1  mg/ 

L,  based  on  sternal  anomalies  and 
increased  incidence  of  runts.  A  second 
developmental  toxicity  study  in  rats  by 
the  inhalation  route  of  administration  is 
currently  under  review.  The  issue  of 
whether  cyfluthrin  directly  induces 
fetotoxicity  under  these  conditions  is 
unresolved  at  this  time. 

6.  A  three-generation  reproduction 
study  in  rats  with  a  systemic  NOEL  of 
2.5  mg/kg/day  and  a  systemic  LEL  of  7.5 
mg/kg/day  due  to  decreased  parent  and 
pup  body  weights.  The  reproductive 
NOEL  and  LEL  are  7.5  mg/kg/day  and 
22.5  mg/kg/day,  respectively. 

7.  Mutagenicity  tests,  including 
several  gene  mutation  assays  (reverse 
mutation  and  recombination  assays  in 
bacteria  and  a  Chinese  hamster 
ovary(CHO)/HGPRT  assay):  a  structural 
chromosome  aberration  assay  (CHO/ 
sister  chromatid  exchange  assay);  and 
an  unscheduled  DNA  synthesis  assay  in 
rat  hepatocytes.  All  tests  were  negative 
for  genotoxicity. 

8.  A  metabolism  study  in  rats  showing 
that  cyfluthrin  is  rapidly  absorbed  and 
excreted,  mostly  as  conjugated 
metabolites  in  the  urine,  within  48 
hours.  An  enterohepatic  circulation  was 
observed. 

A  chronic  dietary  exposure/risk 
assessment  was  performed  for  cyfluthrin 
using  a  Reference  Dose  (RfD)  of  0.025 
mg/kg  bwt/day,  based  on  a  no-observed- 
effect  level  (NOEL)  of  50  ppm  (2.5  mg/ 
kg  bwt/day)  and  an  uncertainty  factor  of 
100.  The  NOEL  was  determined  in  a  2- 
year  rat  feeding  study.  The  endpoint 
effects  of  concern  were  decreased  body 
weights  in  males  and  inflammation  of 
the  kidneys  in  females  at  the  LEL  of  150 
ppm  (6.2  mg/kg/day).  The  current 
estimated  dietary  exposure  for  the 
overall  U.S.  population  resulting  from 
established  tolerances  is  0.002730  mg/ 
kg/bwt  day,  which  represents  11%  of 
the  RfD.  Established  tolerances  utilize 
32%  of  the  RfD  in  the  subgroup 
population  with  the  highest  exposure 
levels,  nonnursing  infants  less  than  1- 
year  old.  The  proposed  use  on 
sugarcane  would  not  significantly 
contribute  to  the  dietary  exposure  of  the 
overall  U.S.  population  or  nonnursing 
infants.  Generally  speaking,  EPA  has  no 
cause  for  concern  if  total  residue 
contribution  for  published  and 
proposed  tolerances  is  less  than  the  RfD. 


EPA  concludes  that  the  chronic  dietary 
risk  of  cyfluthrin,  as  estimated  by  the 
dietary  risk  assessment,  does  not  appear 
to  be  of  concern. 

Because  there  was  a  sign  of 
developmental  effects  seen  in  animal 
studies,  the  Agency  used  the  rabbit 
developmental  toxicity  study  with  a 
maternal  NOEL  of  20  mg/kg/day  to 
assess  acute  dietary  exposure  and 
determine  a  margin  of  exposure  (MOE) 
for  the  overall  U.S.  population  and 
certain  subgroups.  Since  the 
toxicological  end-point  pertains  to 
developmental  toxicity,  the  population 
group  of  concern  for  this  analysis  is 
women  aged  13  and  above,  the  subgroup 
which  most  closely  approximates 
women  of  child-bearing  age.  The  MOE 
is  calculated  as  the  ratio  of  the  NOEL  to 
the  exposure.  For  this  analysis  the 
Agency  calculated  the  MOE  for  women 
ages  13  and  above  to  be  1.250.  Generally 
speaking,  MOE's  greater  than  100  for 
data  derived  from  animal  studies  are 
acceptable  to  the  Agency. 

The  established  tolerances  of  0.40 
ppm  for  residues  of  cyfluthrin  in/on  fat, 
meat,  and  meat  byproducts  of  cattle, 
goats,  hogs,  horses,  and  sheep  and  0.01 
ppm  in/on  fat,  meat,  and  meat 
byproducts  of  poultry  and  eggs  are 
adequate  to  cover  secondary  residues 
resulting  from  the  proposed  use  as 
delineated  in  40  CFR  180.6(a)(2). 

The  metabolism  of  cyfluthrin  in 
plants  and  livestock  for  this  use  is 
adequately  understood.  The  residue  of 
concern  is  cyfluthrin  per  se.  An 
adequate  analytical  method,  gas-liquid 
chromatography,  is  available  for 
enforcement  purposes.  The  enforcement 
methodology  has  been  submitted  to  the 
Food  and  Drug  Administration  for 
publication  in  the  Pesticide  Analytical 
Manual.  Vol.  II  (P/^M  11).  Because  of  the 
long  lead  time  for  publication  of  the 
method  in  PAM  II.  the  analytical 
methodology  is  being  made  available  in 
the  interim  to  anyone  interested  in 
pesticide  enforcement  when  requested 
from:  Calvin  Furlow.  Public  Response 
and  Program  Resources  Branch,  Field 
Operations  Divisions  (7506C),  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency  401  M  St.. 
Washington,  DC  20460.  Office  location 
and  telephone  number:  Rm.  1132,  CM 
#2. 1921  Jefferson  Davis  Hwy.. 
Arlington.  VA  22202.  (703)-305-5232. 

On  August  5,  1988.  EPA  issued  a 
conditional  registration  and  time- 
limited  tolerance  for  cyfluthrin  for  use 
on  cottonseed  with  an  expiration  date  of 
October  31,  1991  (see  the  Federal 
Register  of  August  15, 1988  (53  FR 
30676)).  On  November  12,  1992,  the 
conditional  registration  was  amended 
and  extended  to  November  15. 1993. 


and  the  tolerance  on  cottonseed 
extended  to  November  15. 1994  (see  the 
Federal  Registers  of  October  20,  1993 
(58  FR  54094)  and  February  22.  1994  (54 
FR  9411)).  On  November  15.  1993.  EPA 
amended  the  conditional  registration  on 
cottonseed  by  extending  the  expiration 
date  to  November  15. 1996,  and 
extending  the  timelimited  tolerance  to 
November  15,  1997.  The  conditional 
registration  was  amended  and  extended 
to  allow  time  for  submission  and 
evaluation  of  additional  environmental 
effects  data.  In  order  to  evaluate  the 
effects  of  cyfluthrin  on  fish  and  aquatic 
organisms  and  its  fate  in  the 
environment,  additional  data  were 
required  to  be  collected  and  submitted 
during  the  period  of  conditional 
registration.  Such  requirements 
included  a  sediment  bioavailability  and 
toxicity  study  and  a  small-plot  runoff 
study  that  must  be  submitted  to  the 
Agency  by  July  1,  1996.  To  be  consistent 
with  the  conditional  registration  and 
extension  on  cottonseed,  the  Agency  is 
proposing  to  issue  a  conditional 
registration  with  an  expiration  date  of 
November  15.  1996.  and  establish  a 
time-limited  tolerance  on  sugarcane  and 
sugarcane  molasses  with  an  expiration 
date  of  November  15.  1997,  to  cover 
residues  expected  to  result  from  use 
during  the  period  of  Qonditional 
registration. 

Residues  remaining  in  or  on  the  above 
commodities  after  expiration  of  these 
tolerances  will  not  be  considered 
actionable  if  the  pesticide  is  legally 
applied  during  the  term  of  and  in 
accordance  with  provisions  of  the 
conditional  registration. 

There  are  currently  no  actions 
pending  against  the  continued 
re^stration  of  this  chemical. 

The  pesticide  is  considered  useful  for 
the  purposes  for  which  it  is  sought  and 
capable  of  achieving  its  intended 
physical  or  technical  effect.  Based  on 
the  information  and  data  considered, 
the  Agency  has  determined  that  the 
tolerances  established  by  amending  40 
CFR  part  180  would  protect  the  public 
health  and  that  use  of  the  pesticide  in 
accordance  with  the  tolerance 
established  by  amending  40  CFR  part 
186  would  be  safe.  Therefore,  the 
tolerances  are  established  as  set  forth 
below. 

Any  person  adversely  affected  by  this 
regulation  may.  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
to  the  regulation  and  may  also  request 
a  hearing  on  those  objections. 
Objections  and  hearing  requests  must  be 
filed  with  the  Hearing  Clerk,  at  the 
address  given  above  (40  CFR  178.20).  A 
copy  of  the  objections  and/or  hearing 


requests  filed  with  the  Hearing  Clerk 
should  be  submitted  to  the  OPP  docket 
for  this  rulemaking.  The  objections 
submitted  must  sf>ecify  the  provisions 
of  the  regulation  deemed  objectionable 
and  the  grounds  for  the  objections  (40 
CFR  178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issue(s)  on 
which  a  hearing  is  requested,  the 
requestor's  contentions  on  such  issues, 
and  a  summary  of  any  evidence  relied 
upon  by  the  objector  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
tlie  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issue(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

A  record  has  been  established  for  this 
rulemaking  under  docket  number  [PP 
3F4204  and  FAP  3H5670/R21451 
(including  objections  and  hearing 
requests  submitted  electronically  as 
described  below).  A  public  version  of 
this  record,  including  printed,  paper 
versions  of  electronic  comments,  which 
does  not  include  any  information 
claimed  as  CBI.  is  available  for 
inspection  from  8  a.m.  to  4:30.p.m.. 
Monday  through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 
Room  1132  of  the  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency.  Crystal  Mall  #2, 
1921  Jefferson  Davis  Highway, 
Arlington,  VA. 

Written  objections  and  hearing 
requests,  identified  by  the  document 
control  number  [PP  3F4204  and  FAP 
3H5670/R21451,  may  be  submitted  to 
the  Hearing  Clerk  (1900),  Environmental 
Protection  Agency,  Rm.  3708,  401  M  St., 
SW.,  Washington,  DC  20460. 

A  copy  of  electronic  objections  and 
hearing  requests  filed  with  the  Hearing 
Clerk  can  be  sent  directly  to  EPA  at: 

opp-Docket@epamail.epa.gov 

A  copy  of  electronic  objections  and 
hearing  requests  filed  with  the  Hearing 
Clerk  must  be  submitted  as  an  ASCII  file 
avoiding  the  use  of  special  characters 
and  any  form  of  encryption. 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 


in  paper  form.  Accordingly,  EPA  will 
transfer  any  objections  and  hearing 
requests  received  electronically  into 
printed,  paper  form  as  they  are  received 
and  will  place  the  paper  copies  in  the 
official  rulemaking  record  which  will 
also  include  all  objections  and  hearing 
requests  submitted  directly  in  writing. 
The  official  rulemaking  record  is  the 
paper  record  maintained  at  the  address 
in  "ADDRESSES"  at  the  beginning  of 
this  document. 

Under  Executive  Order  12866  (58  FR 
51735,  October  4.  1993).  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  all  the  requirements  of  the 
Executive  Order  (i.e..  Regulatory  Impact 
Analysis,  review  by  the  Office  of 
Management  and  Budget  (OMB)).  Under 
section  3(f),  the  order  defines 
"significant"  as  those  actions  likely  to 
lead  to  a  rule  (1)  having  an  annual  effect 
on  the  economy  of  $100  million  or 
more,  or  adversely  and  materially 
affecting  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities  (also  known  as 
"economically  significant");  (2)  creating 
serious  inconsistency  or  otherwise 
interfering  with  an  action  taken  or 
planned  by  another  agency;  (3) 
materially  altering  the  budgetary 
impacts  of  entitlement,  grants,  user  fees, 
or  loan  programs;  or  (4)  raising  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  this  Executive 
Order. 

Pursuant  to  the  terms  of  this 
Executive  Order,  EPA  has  determined 
that  this  rule  is  not  "significant"  and  is 
therefore  not  subject  to  OMB  review. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  94  Stat.  1164.  5  U.S.C.  601-612). 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements,  or  establishing  or  raising 
food  additive  regulations  do  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  A 
certification  statement  to  this  effect  was 
published  in  the  Federal  Register  of 
May  4.  1981  (46  FR  24950). 

List  of  Subjects  in  40  CFR  Parts  180  and 
186 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities,  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 


Dated:  )une  9, 1995. 

Peter  Caulkins. 

Acting  Director.  Registration  Division,  Office 
of  Pesticide  Programs. 

Therefore,  chapter  I  of  title  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  180— [AMENDED] 

1.  In  part  180: 

a.  The  authority  citation  of  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

b.  By  amending  §  180.436  in  the  table 
therein,  by  adding  and  alphabetically 
inserting  an  entry  for  the  commodity 
sugarcane,  to  read  as  follows: 

§  1 80.436    Cyfluthrin;  tolerances  for 
residues. 


Commodity 


Parts  per 
million 


Expiration 
date 


Sugarcane 


0.05 


Do. 


PART  186— [AMENDED] 

2.  In  part  186: 

a.  The  authority  citation  for  part  186 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  348. 

b.  In  §  186.1250,  by  amending 
paragraph  (a)  in  the  table  therein  by 
adding  and  alphabetically  inserting  an 
entry  for  the  commodity  sugarcane 
molasses  as  follows: 

§186.1250    Cyfluthrin. 

(a)*     •     * 


Commodity 


Parts  per 
million 


Expiration 
date 


Sugarcane,  mo- 
lasses   


0.2 


Oa 


(FR  Doc.  95-15578  Filed  6-27-95:  8:45  am] 
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40  CFR  Parts  180  and  186 

[pp  4F4340  and  FAP  5H5722/R2146;  FRL- 
4961-7] 

RIN  2070-AB78 

Clethodim;  Pesticide  Tolerances 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTK)N:  Final  rule. 

SUMMARY:  These  regulations  establish 
tolerances  for  the  residues  of  the 
herbicide  clethodim  [(E)-(±)-2-ll-[l(3- 
chloro-2-propenyl)oxylimino]propyll-5- 
|2-{ethylthio)propyl]-3-hydroxy-2- 
cyclohexen-l-onej  and  its  metabolites 
containing  the  5-(2-ethylthiopropyl)- 
cyclohexen-3-one  and  5-(2- 
ethylthiopropyl)-5-hydroxycyclohexen- 
3-one  moieties  and  their  sulphoxides 
and  suiphones,  expressed  as  clethodim, 
in  or  on  the  raw  agricultural 
commodities  sugar  beet  roots  at  0.20 
ppm;  sugar  beet  tops  at  0.50  ppm;  and 
onions  (dry  bulb)  at  0.20  ppm;  and  in 
or  on  the  food  additive  commodity 
sugar  beet  molasses  at  2.0  ppm.  Valent 
U.S.A.  Corp.  submitted  petitions  for 
these  regulations  that  establish 
maximum  permissible  levels  for 
residues  of  the  herbicide  in  or  on  the 
commodities. 

EFFECTIVE  DATE:  These  regulations 
become  effective  June  28,  1995. 
ADDRESSES:  Written  objections, 
identified  by  the  document  control 
number,  |PP  4F4340  and  FAP  5H5722/ 
R2146I,  may  be  submitted  to:  Hearing 
Clerk  (1900),  Environmental  Protection 
Agency,  Rm.  M3708,  401  M  St.,  SW.. 
Washington,  DC  20460.  Fees 
accompanying  objections  shall  be 
labeled  "Tolerance  Petition  Fees"  and 
forwarded  to:  EPA  Headquarters 
Accounting  Operations  Branch,  OPP 
(Tolerance  Fees),  P.O.  Box  360277M, 
Pittsburgh,  PA  15251.  A  copy  of  any 
objections  and  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
identified  by  the  docxmient  control 
number  and  submitted  to:  Public 
Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs, 
,  Environmental  Protection  Agency,  401 
M  St.,  SW..  Washington,  DC  20460.  In 
person,  bring  copy  of  objections  and 
hearing  requests  to  Rm.  1132,  CM  #2, 
1921  Jefferson  Davis  Hwy.,  Arlington, 
VA  22202. 

A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
may  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Copies  of 
objections  and  hearing  requests  must  be 
submitted  as  an  ASCII  file  avoiding  the 

/ 


use  of  sj)ecial  characters  and  any  form 
of  encryption.  Copies  of  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  in  5.1  file 
format  or  ASCII  file  format.  All  copies 
of  objections  and  hearing  requests  in 
electronic  form  must  be  identified  by 
the  docket  number  |PP  4F4370  and  FAP 
5H5722/R21461.  No  Confidential 
Business  Information  (CBI)  should  be 
submitted  through  e-mail.  Electronic 
copies  of  objections  and  hearing 
requests  on  this  rule  may  be  filed  online 
at  many  Federal  Depository  Libraries. 
Additional  information  on  electronic 
submissions  can  be  found  below  in  this 
document. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Joanne  I.  Miller,  Product  Manager 
(PM-23),  Registration  Division  (7505C), 
Environmental  Protection  Agency,  401 
M  St.,  SW.  Washington.  DC  20460. 
Office  location  and  telephone  number: 
Rm.  237,  CM  #2,  1921  Jefferson  Davis 
Highway,  Arlington,  VA  22202,  (703)- 
305-7830;  e-mail: 
miller.joanne@epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  November  2. 1994 
(59  FR  54906),  EPA  issued  a  notice 
announcing  that  Valent  U.S.A.  Corp., 
1333  North  California  Blvd.,  Walnut 
Creek,  CA,  had  submitted  a  pesticide 
petition  (PP  4F4340)  to  EPA  under 
section  408  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (21  U.S.C.  346a), 
proposing  to  amend  40  CFR  part  180  by 
establishing  tolerances  for  residues  of 
the  herbicide  clethodim  and  its 
metabolites  containing  the  2- 
cyclohexen-1-one  moiety  in  or  on  sugar 
beet,  roots,  at  0.2  ppm,  sugar  beet,  tops, 
0.2  ppm,  and  onion  (dry  bulb)  at  0.5 
ppm.  On  March  13, 1995,  Valent 
subsequently  submitted  a  revision  to  PP 
4F4340  to  amend  the  proposed 
tolerances  on  sugar  beet,  tops  from  0.20 
to  0.50  ppm  and  onions  (dry  bulb)  from 
0.50  to  0.20  ppm.  In  addition,  EPA 
issued  a  notice,  published  in  the 
Federal  Register  of  May  3,  1995  (60  FR 
21816),  which  announced  that  Valent 
had  submitted  a  food  additive  petition 
(FAP  5H5722)  to  EPA  under  section  409 
of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (FFDCA)  (21  U.S.C.  348),  proposing 
to  amend  40  CFR  part  186  by 
establishing  a  regulation  to  permit  the 
residues  of  the  herbicide  clethodim  1(E)- 
(±)-2-ll-[[(3-chloro-2- 
propenyl)oxyliminolpropyl]-5-l2- 
(ethylthio)propyl]-3-hydroxy-2- 
cyclohexen-1-onel  and  its  metabolites 
containing  the  5-(2- 
ethylthiopropyl)cyclohexen-3-one  and 
5-(2-ethylthiopropyl)-5- 
hydroxycyclohexen-3-one  moieties  and 
their  sulphoxides  and  suiphones. 


expressed  as  clethodim.  in  or  on  sugar 
beet  molasses  at  2.0  ppm. 

There  were  no  comments  or  requests 
for  referral  to  an  advisory  committee 
received  in  response  to  the  notices  of 
filing. 

The  data  submitted  in  the  petition 
and  other  relevant  material  have  been 
evaluated.  The  toxicology  data 
described  below  were  considered  in 
support  of  these  tolerances  and  food 
additive  regulations. 

1.  Several  acute  toxicology  studies 
placing  the  technical-grade  herbicide  in 
Toxicity  Category  III. 

2.  A  2-year  rat  chronic  toxicity/ 
carcinogenicity  study  found  the 
compound  to  be  noncarcinogenic  to  rats 
under  the  conditions  of  the  study.  The 
systemic  no-observed-effect  level 
(NOEL)  was  500  ppm  (approximately  19 
mg/kg/day),  and  the  systemic  lowest- 
observed-effect  level  (LOEL)  was  2,500 
ppm  (approximately  100  mg/kg/day) 
based  on  the  observed  body  wight  gain, 
the  increases  in  liver  weights,  and  the 
presence  of  centri lobular  hepatic 
hypertrophy. 

3.  An  18-month  mouse 
carcinogenicity  study  which  showed  the 
compound  to  be  noncarcinogenic  to 
mice  under  the  conditions  of  the  study. 
The  systemic  NOEL  was  200  ppm  (8 
mg/kg/day),  and  the  systemic  LOEL  was 
1,000  ppm  (50  mg/kg/day)  based  on 
treatment-related  effects  on  survival,  red 
cell  mass,  absolute  and  relative  liver 
weights,  and  microscopic  findings  in 
liver  and  lung. 

4.  A  1-year  feeding  study  in  dogs  with 
a  systemic  NOEL  of  1  mg/kg/day  in  both 
sexes  and  an  LOEL  of  75  mg/kg/day 
based  on  increased  absolute  and  relative 
liver  weights,  and  alteration  and  clinical 
chemistry. 

5.  A  developmental  toxicity  study  in 
rats  with  a  developmental  and  maternal 
NOEL  and  LOEL  of  100  and  350  mg/kg/ 
day,  respectively.  The  NOEL  and  LOEL 
for  developmental  toxicity  were  based 
on  reductions  in  fetal  body  weight  and 
increases  in  skeletal  anomalies. 

6.  A  developmental  toxicity  study  in 
rabbits  with  a  maternal  toxicity  NOEL 
and  LOEL  of  25  and  100  mg/kg/day, 
respectively.  Maternal  toxicity  was 
manifested  as  clinical  signs  of  toxicity 
and  reduced  weight  gain  and  food 
consumption  during  treatment. 
Developmental  toxicity  was  not 
observed,  and  therefore  the 
developmental  toxicity  NOEL  was  300 
mg/kg/day  (HDT). 

7.  A  two-generation  reproduction 
study  in  the  rat  with  parental  toxicity 
NOEL  and  LOEL  of  500  and  2,500  ppm 
(51  and  263  mg/kg/day),  respectively, 
based  on  reductions  in  body  weight  in 
males,  and  decreased  food  consumption 


in  both  generations.  The  NOEL  for 
reproductive  toxicity  was  2,500  ppm 
(263  mg/kg/day,  HDT). 

8.  A  mutagenicity  test  with 
Salmonella  Ames  assay  showed 
nonmutagenicity  in  three  strains. 
Clethodim  imine  sulfone  was  negative 
for  reverse  gene  mutation  in  Salmonella 
and  E.  coli  exposed  up  to  10.000  ug/ 
plate  with  or  without  activation. 
Clethodim  was  negative  for 
chromosomal  damage  in  bone  marrow 
cells  of  rats  treated  orally  up  to  toxic 
dose  (1,500  mg/kg). 

The  Office  of  Pesticide  Programs' 
Health  Effects  Division's 
Carcinogenicity  Peer  Review  Committee 
(CPRC)  has  classified  clethodim  in 
Group  E  carcinogen  (no  evidence  of 
carcinogenicity)  under  the  Agency's 
"Guidelines  for  Carcinogen  Risk 
Assessment,"  published  in  the  Federal 
Register  of  September  24,  1986  (51  FR 
33992).  In  its  evaluation,  CPRC  gave 
consideration  to  the  weight  change  in 
the  2-year  feeding  study  in  rats  and  the 
18-month  feeding  studv  in  mice. 

The  Reference  dose  (RfD)  is 
established  at  0.01  mg/kg  body  weight/ 
day  based  on  a  NOEL  of  1.0  mg/kg/body 
weight/day  from  the  1-year  feeding 
study  in  dogs  and  an  imcertainty  factor 
of  100.  Using  anticipated  residues  and 
100  percent  crop  treated,  the 
Anticipated  Residue  Contribution  (ARC) 
from  the  current  action  is  estimated  at 
0.00087  mg/kg/body  weight/day  for  the 
general  population,  or  8.7  percent  of  the 
RfD  for  the  general  U.S.  population.  The 
ARC  for  the  most  exposed  subgroups  is 
0.002527  mg/kg  body  weight/day  for 
nonnursing  infants  (less  than  1  year  old) 
and  0.001776  mg/kg  body  weight/day 
for  children  (1  to  6  years  old),  or  25.27 
and  17.76  percent  of  the  RfD, 
respectively.  Therefore,  no  appreciable 
risk  is  expected  from  chronic  dietary 
intake  since  the  RfD  is  not  exceeded  for 
either  the  general  population  or  any 
subgroup. 

The  nature  of  the  residue  is 
adequately  understood  for  the  purposes 
of  the  tolerance. 

An  adequate  analytical  method  is 
available  for  enforcement  purposes.  A 
common  moiety  analytical  method  for 
tolerance  enforcement  (gas 
chromatography  with  a  flame 
photometric  detector  in  the  sulfur 
mode)  was  satisfactorily  tested  and  is 
available.  This  method,  however,  cannot 
distinguish  between  clethodim  and 
sethoxydim,  a  closely  related  herbicide 
with  tolerances  established  under  40 
CFR  180.412.  A  compound-specific 
confirmatory  method  (HPLC  with  a  UV 
detector)  that  can  distinguish  between 
derivatives  of  clethodim  and 
sethoxydim  was  confirmed. 


The  enforcement  methodology  has 
been  submitted  to  the  Food  and  Drug 
Administration  for  publication  in  the 
Pesticide  Analytical  Manual,  Vol.II 
(PAM  II).  Because  of  the  long  lead  time 
for  publication  of  the  method  in  PAM  II. 
the  analytical  methodology  is  being 
made  available  in  the  interim  to  anyone 
interested  in  pesticide  enforcement 
when  requested  for:  Calvin  Furlow, 
Public  Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW..  Washington,  DC  20460. 
Office  location  and  telephone  number: 
Rm.  1132,  CM  #2,  1921  Jefferson  Davis 
Hwy.,  Ariington,  VA  22202,  (703)-305- 
5232. 

The  pesticide  is  considered  useful  for 
the  purpose  for  which  the  tolerances  are 
sought,  and  the  tolerances  are  capable  of 
achieving  the  intended  physical  or 
technical  effect.  There  are  currently  no 
actions  pending  against  the  registration 
of  this  chemical. 

Based  on  the  information  and  data 
considered,  the  Agency  has  determined 
that  the  tolerances  established  by 
amending  40  CFR  parts  180  and  186 
will  protect  the  public  health  and  that 
use  of  the  pesticide  in  accordance  with 
the  terms  of  the  proposed  food  additive 
tolerance  will  be  safe.  Therefore,  the 
tolerances  are  established  as  set  forth 
below. 

Any  person  adversely  affected  by  this 
regulation  may.  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
to  the  regulation  and  may  also  request 
a  hearing  on  those  objections. 
Objections  and  hearing  requests  must  be 
filed  with  the  Hearing  Clerk,  at  the 
address  given  above  (40  CFR  178.20).  A 
copy  of  the  objections  and/or  hearing 
requests  filed  with  the  Hearing  Clerk 
should  be  submitted  to  the  OPP  docket 
for  this  rulemaking.  The  objections 
submitted  must  specify  the  provisions 
of  the  regulation  deemed  objectionable 
and  the  grounds  for  the  objections  (40 
CFR  178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issue(s)  on 
which  a  hearing  is  requested,  the 
requestor's  contentions  on  such  issues, 
and  a  summary  of  any  evidence  relied 
upon  by  the  objector  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  show  the  following: 
There  is  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 


the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary:  and  resolution  of  the  factual 
issues(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

A  record  has  been  established  for  this 
rulemaking  under  docket  number  [PP 
4F4340  and  FAP  5H5722/R2146I 
(including  objections  and  hearing 
requests  submitted  electronically  as 
described  below).  A  public  version  of 
this  record,  including  printed,  paper 
versions  of  electronic  comments,  which 
does  not  include  any  information 
claimed  as  CBI.  is  available  for 
inspection  from  8  a.m.  to  4:30  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 
Room  1132  of  the  PubUc  Response  and 
Program  Resources  Branch.  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency.  Crystal  Mall  #2, 
1921  Jefferson  Davis  Highway, 
Arlington,  VA. 

Written  objections  and  hearing 
requests,  identified  by  the  document 
control  number  (PP  4F4340  and  FAP 
5H5722/R2146J,  may  be  submitted  to 
the  Hearing  Clerk  (1900),  Environmental 
Protection  Agency,  Rm.  3708,  401  M  St., 
SW.,  Washington,  DC  20460. 

A  copy  of  electronic  objections  and 
hearing  requests  filed  with  the  Hearing 
Clerk  can  be  sent  directly  to  EPA  at: 

opp-Docket@epamaii.epa.gov 

A  copy  of  electronic  objections  and 
hearing  requests  filed  with  the  Hearing 
Clerk  must  be  submitted  as  an  ASCII  file 
avoiding  the  use  of  special  characters 
and  any  form  of  encryption. 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly,  EPA  will 
transfer  any  objections  and  hearing 
requests  received  electronically  into 
printed,  paper  form  as  they  are  received 
and  will  place  the  paper  copies  in  the 
official  rulemaking  record  which  will 
also  include  all  objections  and  hearing 
requests  submitted  directly  in  writing. 
The  official  rulemaking  record  is  the 
paper  record  maintained  at  the  address 
in  "ADDRESSES"  at  the  beginning  of 
this  document. 

Under  Executive  Order  12866  (58  FR 
51735.  October  4.  1993).  the  Agency 
must  determine  whether  the  regulatory' 
action  is  "significant"  emd  therefore 
subject  to  all  the  requirements  of  the 
Executive  Order  (i.e..  regulatory  Impact 
Analysis,  review  by  the  Office  of 
Management  and  Budget  (0MB)).  Under 
section  3(f).  the  order  defines 
"significant"  as  those  actions  likely  to 
lead  to  a  rule  (1)  having  an  annual  effect 


33360      Federal  Register  /  Vol.  60.  No.  124  /  Wednesday.  June  28.  1995  /  Rules  and  Regulations 


Federal  Register  /  Vol.  60.  No.  124  /  Wednesday.  June  28,  1995  /  Rules  and  Regulations      33361 


of  the  economy  of  $100  million  or  more, 
or  adversely  and  materially  affecting  a 
sector  of  the  economy,  productivity, 
competition,  jobs,  the  environment, 
public  health  or  safety,  or  State,  local  or 
tribal  governments  or  communities  (also 
known  as  "economically  significant"); 
(2)  creating  serious  inconsistency  or 
otherwise  interfering  with  an  action 
taken  or  planned  by  another  agency;  (3) 
materially  altering  the  budgetary 
impacts  of  entitlement,  grants,  user  fees, 
or  loan  programs;  or  (4)  raising  novel 
legal  or  policy  issues  arising  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  the  Executive 
Order. 

Pursuant  to  the  terms  of  this 
Executive  Order,  EPA  has  determined 
that  this  rule  is  not  "significant"  and  is 
therefore  not  subject  to  OMB  review. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354.  94  Stat.  1164,  5  U.S.C.  601-612), 
the  Administrator  has  determined  the 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4. 1981  (46 
FR  24950). 

List  of  subjects  in  40  CFR  Parts  180  and 
186 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Feed 
additives.  Pesticides  and  pests. 
Reporting  and  recordkeeping 
requirements. 

Dated:  June  9, 1995. 

Peter  Caulkins, 

Acting  Director.  Registration  Division.  Office 
of  Pesticide  Programs. 

Therefore,  40  CFR  parts  180  and  186 
are  amended  as  follows: 


l2-(ethylthio)propyll-3-hydroxy-2- 
cyclohexen-1-onel  and  its  metabolites 
containing  the  5-(2- 
ethylthiopropyl)cyclohexen-3-oneand 
5-(2-ethylthiopropyl)-5- 
hydroxycyclohexen-3-one  moieties  and 
their  sulphoxides  and  sulphones, 
expressed  as  clethodim  tolerance 
residues  for  the  following  raw 
agricultural  commodities: 


action:  Final  rule. 


Commodity 


Parts  per 
million 


Onions  (dry  bulb) 
Sugar  beet,  roots 
Sugar  beet,  tops  . 


0.20 
0.20 
0.50 


PART  186— {AMENDED] 

2.  In  part  186: 

a.  The  authority  citation  for  part  186 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  348. 

b.  In  §  186.1075.  by  revising  the 
section  heading,  designating  the  existing 
text  as  paragraph  (a),  and  adding  new 
paragraph  (b),  to  read  as  follows: 

§186.1075    aethodim  ((EH±)-2-[1-[[(»- 

Chloro-2-propenyl)oxy]lmino]propyri-5-I2- 

(ethylttiio)propyl]-3-hydroxy-2-cyclohexen- 

1-one). 

(a)*     *     * 

(b)  Tolerances  are  established  for  the 
herbicide  clethodim  [(EH  ±)-2-ll-|((3- 
chloro-2-propenyl)oxyliminolpropyll-5- 
l2(ethylthio)propyll-3-hydroxy-2- 
cyclohexen-l-one]  and  its  metabolites 
containing  the  5-(2- 
ethylthiopropyl)cyclohexen-3-one  and 
5-{2-ethylthiopropyl)-5- 
hydroxycyclohexen-3-one  moieties  and 
their  sulphoxides  and  sulphones, 
expressed  as  clethodim  tolerance 
residues  for  the  following  feeds: 


PART  180— {AMENDED] 

l.In  part  180: 

a.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

b.  In  §  180.458,  by  designating  the 
existing  text  as  paragraph  (a)  and  adding 
new  paragraph  (b),  to  read  as  follows: 

§180.458    aethodim  ((EHi^-2-[1-tI(3- 
chloro-2-propenyl)oxy]imino]propyl]-5-[2- 
(ettly1thio)propy^-^-hydroxy-2-cyclohexen- 
1-one);  tolerances  for  residues. 

(a)*     *     • 

(b)  Tolerances  are  established  for  the 
herbicide  clethodim  KE)-(  ±)-2-|l-|((3- 
chloro-2-propenyl)oxylimino]propyl|-5- 


Comrrxxlity 


Parts  per 
million 


Sugar  beet,  molasses 


2.0 


|FR  Doc.  95-15579  Filed  6-27-95;  8:45  ami 

BILUNG  COOe  6560-60-^ 

40  CFR  Parts  185  and  186 
[PP5H5712/R2140;  FRL-4957-1] 
RIN  2070-AB78 

Cyfluthrin;  Food/Feed  Additive 
Regulations 

AGENCY:  Environftiental  Protection 
Agency  (EPA). 


SUMMARY:  This  rule  amends  a  regulation 
for  residues  of  the  synthetic  pyrethroid 
cyfluthrin  in  food/feed  areas  of  food/ 
feed-handling  establishments.  Miles 
Corp.,  Agricuhural  Division,  petitioned 
EPA  to  amend  the  food/feed  additive 
regulations  to  allow  the  use  of  a  dust 
formulation  in  crack  and  crevice 
treatment.  This  rule  was  requested 
pursuant  to  the  Federal  Food.  Drug  and 
Cosmetic  Act  (FFDCA). 
EFFECTIVE  DATE:  This  regulation 
becomes  effective  June  28, 1995. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
document  control  number,  (FAP 
5H5712/R21401,  may  be  submitted  to: 
Hearing  Clerk  (1900),  Environmental 
Protection  Agency.  Rm.  M3708,  401  M 
St..  SW..  Washington.  DC  20460.  Fees 
accompanying  objections  and  hearing 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch,  OPP  (Tolerance  Fees).  P.O.  Box 
360277M,  Pittsburgh.  PA  15251.  A  copy 
of  any  objections  and  hearing  requests 
filed  with  the  Hearing  Clerk  should  be 
identified  by  the  document  control 
number  and  submitted  to:  Public 
Response  and  Program  Resources 
Branch.  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency.  401 
M  St..  SW.,  Washington,  DC  20460.  In 
person,  bring  copy  of  objections  and 
hearing  requests  to:  Rm.  1132.  CM  #2, 
1921  Jefferson  Davis  Hwy.,  Arlington, 
VA  22202. 

A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
may  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Copies  of 
objections  and  hearing  requests  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Copies  of  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  in  5.1  file 
format  or  ASCII  file  format.  All  copies 
of  objections  and  hearing  requests  in 
electronic  form  must  be  identified  by 
the  docket  number  (FAP  5H5712/ 
R21401.  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail.  Electronic  copies  of 
objections  and  hearing  requests  on  this 
rule  may  be  filed  online  at  many  Federal 
Depository  Libraries.  Additional 
information  on  electronic  submissions 
can  be  found  below  in  this  document. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  George  T.  Larocca,  Product 
Manager  (PM  13),  Registration  Division 
(7505C).  Office  of  Pesticide  Programs. 


Enviromental  Protection  Agency.  401  M 
St..  SW.,  Washington.  DC  20460.  Office 
location  and  telephone  number:  Rm. 
204.  CM  #2.  1921  Jefferson  Davis  Hwy., 
Arlington.  VA  22202,  (703)-305-6100;  e- 
mail:  larocca.george@epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION:  EPA 
issued  a  notice  in  the  Federal  Register 
of  February  8.  1995  (60  FR  7541),  which 
announced  that  Miles,  Corp., 
Agricultural  Division,  had  submitted  a 
food/ feed  additive  petition,  (FAP) 
5H5712.  to  EPA  requesting  that  the 
Administrator,  pursuant  to  section 
409(e)  of  the  FFDCA  (21  U.S.C.  348). 
amend  40  CFR  185.1250  and  186.1250 
by  amending  the  food/feed  additive 
regulation  for  residues  of  the  synthetic 
pyrethroid  cyfluthrin  by  adding 
conditions  for  use  of  a  dust  formulation 
in  crack  or  crevice  treatment  in  areas  of 
food/feed-handling  establishments.  The 
petition  was  subsequently  amended  to 
include  spot  treatment  also. 

No  new  data  were  submitted  in 
support  of  this  amendment.  Food  and 
feed  additive  regulations  are  established 
under  40  CFR  185.1250(c)  and 
186.1250(c),  respectively,  permitting 
residues  of  cyfluthrin  at  up  to  0.05  ppm 
in  food/feed  commodities  exposed  to 
the  insecticide  during  treatment  of  food/ 
feed  handling  establishments.  Residue 
data  submitted  in  support  of  general 
surface  treatment  with  cyfluthrin  in 
food/feed-handling  establishments 
under  pesticide  petition  (PP)  6H5515 
(51  FR  43663,  Dec.  3,  1986)  are  adequate 
to  demonstrate  that  residues  resulting 
from  use  of  a  dust  formulation  will  not 
exceed  the  established  tolerance  of  0.05 
ppm.  The  toxicological  and  metabolism 
data  and  analytical  methods  for 
enforcement  purposes  considered  in 
support  of  this  amended  regulation  are 
discussed  in  detail  in  related  documents 
published  in  the  Federal  Register  of 
April  12.  1995  (60  FR  18563). 

The  reference  dose  (RfD)  for 
cyfluthrin  is  0.025  mg/kg  bwft/day  and 
is  based  on  the  no-observeable-effect 
level  (NOEL)  of  2.5  mg/kg/day  in  the  2- 
year  rat  feeding  study.  An  uncertainty 
factor  (UF)  of  100  was  used  to  calculate 
the  RfD.  The  Theoretical  Maximum 
Residue  Contribution  (TMRC)  from 
established  tolerances  utilizes  11%  of 
the  RfD  for  the  U.S.  population  and  32% 
of  the  RfD  for  nonnursing  infants  less 
than  1-year  old.  the  subgroup  with  the 
highest  estimated  exposure  to  cyfluthrin 
residues.  The  use  of  a  dust  formulation 
in  food/feed  handling  establishments 
does  not  contribute  any  more  to  the 
dietary  exposure  for  the  general 
population  or  nonnursing  infants  than 
general  surface  treatment. 


There  are  currently  no  actions 
pending  against  the  continued 
registration  of  this  chemical. 

Based  on  the  information  and  data 
considered,  the  Agency  has  determined 
that  the  amending  of  40  CFR  185.1250 
and  186.1250  will  be  safe.  Therefore,  the 
regulation  is  amended  as  set  forth 
below. 

Any  person  adversely  affected  by  this 
regulation  may.  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
and/or  request  a  hearing  with  the 
Hearing  Clerk,  at  the  address  given 
above  (40  CFR  178.20).  A  copy  of  the 
objections  and/or  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
submitted  to  the  OPP  docket  for  this 
rulemaking.  The  objections  submitted 
must  specify  the  provisions  of  the 
regulation  deemed  objectionable  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issue(s)  on 
which  a  hearing  is  requested,  the 
requestor's  contentions  on  such  issues, 
and  a  summary  of  any  evidence  relied 
upon  by  the  objector  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issue(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

A  record  has  been  established  for  this 
rulemaking  under  docket  number  [FAP 
5H5712/R2140]  (including  any 
objections  and  hearing  requests 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  from  8  a.m.  to 
4:30  p.m..  Monday  through  Friday, 
excluding  legal  holidays.  The  public 
record  is  located  in  Room  1132  of  the 
Public  Response  and  Program  Resources 
Branch.  Field  Operations  Division 
(7506C).  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency, 
Crystal  Mall  #2. 1921  Jefferson  Davis 
Highway.  Arlington,  VA. 

Written  objections  and  hearing 
requests,  identified  by  the  document 
control  number  [FAP  5H5712/R21401. 
may  be  submitted  to  the  Hearing  Clerk 


(1900).  Environmental  Protection 
Agency,  Rm.  3708,  401  M  St.,  SW.. 
Washington.  DC  20460. 

A  copy  of  electronic  objections  and 
hearing  requests  filed  with  the  Hearing 
Clerk  can  be  sent  directly  to  EPA  at: 

opp-Docket@epamail.epa.gov 

A  copy  of  electronic  objections  and 
hearing  requests  filed  with  the  Hearing 
Clerk  must  be  submitted  as  an  ASCII  file 
avoiding  the  use  of  special  characters 
and  any  form  of  encryption. 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly,  EPA  will 
transfer  any  objections  and  hearing 
requests  received  electronically  into 
printed,  paper  form  as  they  are  received 
and  will  place  the  paper  copies  in  the 
official  rulemaking  record  which  will 
also  include  all  objections  and  hearing 
requests  submitted  directly  in  writing. 
The  official  rulemaking  record  is  the 
paper  record  maintained  at  the  address 
in  "ADDRESSES"  at  the  beginning  of 
this  document. 

Under  Executive  Order  12866  (58  FR 
51735.  Oct.  4. 1993).  the  Agency  must 
determine  whether  the  regulatory  action 
is  "significant"  and  therefore  subject  to 
review  by  the  Office  of  Management  and 
Budget  (OMB)  and  the  requirements  of 
the  Executive  Order.  Under  section  3(f). 
the  order  defines  a  "significant 
regulatory  action"  as  an  action  that  is 
Hkely  to  result  in  a  rule  (1)  having  an 
annual  effect  on  the  economy  of  $100 
million  or  more,  or  adversely  and 
materially  affecting  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities  (also 
referred  to  as  "economically 
significant");  (2)  creating  serious 
inconsistency  or  otherwise  interfering 
with  an  action  taken  or  planned  by 
another  agency;  (3)  materially  ahering 
the  budgetary  impacts  of  entitlement, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  of  recipients 
thereof;  or  (4)  raising  novel  legal  or 
policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  this  Executive 
Order. 

Pursuant  to  the  terms  of  the  Executive 
Order.  EPA  has  determined  that  this 
rule  is  not  "significant"  and  is  therefore 
not  subject  to  OMB  review. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354.  94  Stat.  1164.  5  U.S.C.  601-612). 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
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requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Parts  185  and 
.186 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Food 
additives.  Feed  additives.  Pesticides  and 
pests,  Reporting  and  recordkeeping 
requirements. 

Dated:  June  14,  1995. 

Stephen  L.  Johnson, 

Director.  Registration  Division.  Office  of 
Pesticide  Programs. 

Therefore,  chapter  I  of  title  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  185— (AMENDED] 

1.  In  part  185: 

a.  The  authority  citation  for  part  185 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  348. 

b.  In  §  185.1250.  paragraph  (c){2)  is 
revised  to  read  as  follows: 

§185.1250    Cyfluthrln. 

***** 

(c)*     *     * 

(2)  Crack  and  crevice  or  spot 
treatments  shall  be  limited  to  a 
maximum  of  0.1  percent  of  the  active 
ingredient  by  weight,  applied  with  a 
low-pressure  system  with  a  pinpoint  or 
variable-pattern  nozzle.  Dust 
formulation  shall  be  limited  to  a 
maximum  of  0.1  percent  of  the  active 
ingredient  by  weight,  applied  using  a 
hand  duster,  power  duster,  or  other 
equipment  capable  of  applying  dust 
insecticide  directly  into  voids  and 
cracks  and  crevices.  Dust  applications 
should  be  made  in  a  manner  to  avoid 
deposits  on  exposed  surfaces  or 
introducing  the  material  into  the  air. 
Cover  exposed  food  or  remove  food 
from  premises.  Do  not  apply  directly  to 
food.  Reapplications  may  be  made  at  10- 
day  intervals. 


PART  186— [AMENDED] 

2.  In  part  186: 

a.  The  authority  citation  for  part  186 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  348 

b.  In  §  186.1250.  paragraph  (c)(2)  is 
revised  to  read  as  follows: 

f  186.1250    Cyfluthrin. 


(c)*     •     * 

(2)  Crack  and  crevice  or  spot 
treatments  shall  be  limited  tb  a 
maximum  of  0.1  percent  of  the  active 
ingredient  by  weight,  applied  with  a 
low-pressure  system  with  a  pinpoint  or 
variable-pattern  nozzle.  Dust 
formulation  shall  be  limited  to  a 
maximum  of  0.1  percent  of  the  active 
ingredient  by  weight,  applied  using  a 
hand  duster,  power  duster,  or  other 
equipment  capable  of  applying  dust 
insecticide  directly  into  voids  and 
cracks  and  crevices.  Dust  applications 
should  be  made  in  a  manner  to  avoid 
deposits  on  exposed  surfaces  or 
introducing  the  material  into  the  air. 
Cover  exposed  feed  or  remove  feed  from 
premises.  Do  not  apply  directly  to  feed. 
Reapplications  may  be  made  at  10-day 

intervals. 

***** 
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40  CFR  Part  300 
(FRL-5249-1] 

National  Oil  and  Hazardous 
Substances  Pollution  Contingency 
Plan;  National  Priorities  List  Update 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  deletion  of  Alpha 

Chemical  Corporation  Site  from  the 

National  Priorities  List. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  Region  IV  announces  the 
deletion  of  the  Alpha  Chemical 
Corporation  Site  in  Lakeland.  Florida, 
from  the  National  Priorities  List  (NPL). 
The  NPL  is  codified  as  appendix  B  of 
the  National  Oil  and  Hazardous 
Substances  Pollution  Contingency  Plan 
(NCP),  40  CFR  Part  300,  which  EPA 
promulgated  pursuant  to  section  105  of 
the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA)  of  1980,  as  amended. 
EPA  and  the  State  of  Florida 
Department  of  Environmental  Protection 
(FDEP)  have  determined  that  the  Site 
poses  no  significant  threat  to  public 
health  or  the  environment  and  therefore, 
no  further  response  pursuant  to 
CERCLA  is  appropriate. 
EFFECTIVE  DATE:  June  28,  1995. 
FOR  FURTHER  INFORMATION  CONTACT:  Joe 
Franzmathes,  Director.  Waste 
Management  Division,  U.S. 
Environmental  Protection  Agency,  345 
Courtland  Street,  N.E..  Atlanta,  Georgia 
30365.  (404)347-3454.  Comprehensive 
information  on  this  Site  is  available  at 
two  information  repositories  located  at: 


Lakeland  Public  Library,  100  Lake 
Morton  Drive.  Lakeland,  Florida  33801, 
(813)  499-8242  and  U.S  EPA  Record 
Center,  345  Courtland  Street.  N.E. 
Atlanta.  Georgia  30365  (404)347-0506. 

SUPPLEMENTARY  INFORMATION:  The  Alpha 
Chemical  Corporation  Site  in  Lakeland, 
Florida,  is  being  deleted  from  the  NPL. 

A  Notice  of  Intent  to  Delete  for  this 
site  was  published  on  May  3. 1995  (60 
FR  21786).  The  closing  date  for 
comments  on  the  Notice  of  Intent  to 
Delete  was  June  2.  1995.  EPA  received 
no  comments  and  therefore  did  not 
prepared  a  Responsiveness  Summary. 

The  EPA  identifies  sites  which  appear 
to  present  a  significant  risk  to  public 
health  welfare,  or  the  environment  and 
it  maintains  the  NPL  as  the  list  of  those 
sites.  Sites  on  the  NPL  may  be  subject 
of  Hazardous  Substance  Response  Trust 
Fund  (Fund-)  Financed  remedial  actions. 
Any  site  deleted  from  the  NPL  remains 
eligible  for  Fund-financed  remedial 
actions  in  the  unlikely  event  that 
conditions  at  the  site  warrant  such 
action.  Section  301.425(e)(3)  of  the  NCP 
states  that  Fund-financed  actions  may 
be  taken  at  sites  deleted  from  the  NPL 
in  the  unlikely  event  that  conditions  at 
the  site  warrant  such  action.  Deletion  of 
a  site  from  the  NPL  does  not  affect 
responsible  party  liability  or  impede 
agency  efforts  to  recover  costs 
associated  with  response  efforts. 

List  of  Subjects  in  40  CFR  Part  300 

Air  pollution  control.  Chemicals, 
Hazardous  substances,  Hazardous 
Waste.  Intergovernmental  relations. 
Penalties,  Reporting  and  recordkeeping 
requirements,  Superfund,  Water 
pollution  control.  Water  supply. 

Dated:  June  15,  1995. 
Patrick  M.  Tobin, 

Acting  Regional  Administrator.  USEPA 
Region  IV. 

40  CFR  part  300  is  amended  as 
follows: 

PART  300— [AMENDED] 

1.  The  authority  citation  for  part  300 
is  revised  to  read  as  follows: 

Authority:  33  U.S.C.  1321(c)(2);  42  U.S.C. 
9601-9657,  E.O.  12777.  56  FR  54757,  3  CFR, 
1991  Comp.  p.351:  E.O.  12580.  52  FR  2923. 
3  CFR,  1987  Comp.  p.  193. 

Appendix  B — [Amended] 

2.  Table  1  of  appendix  B  to  part  300 
is  amended  by  removing  the  Site 
"Alpha  Chemical  Corporation. 
Lakeland,  Florida". 

[FR  Doc.  95-15874  Filed  6-27-95;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 
(MM  Docket  No.  95-16] 

Radio  Broadcasting  Services;  Leone, 
American  Samoa 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission,  on  its  own 
motion,  substitutes  Channel  230C1  for 
Channel  266C1  at  Leone,  American 
Samoa,  in  order  to  avoid  a  short-spacing 
to  a  recently  authorized  station  on 
Channel  266A  in  Western  Samoa.  See 
60  FR  9001,  February  16, 1995.  Channel 
230C1  can  be  allotted  to  Leone  in 
compliance  with  the  Commission's 
minimum  distance  separation 
requirements  without  the  imposition  of 
a  site  restriction,  at  coordinates  -14-20- 
38  South  Latitude  and  170-47-06  West 
Longitude.  With  this  action,  this 
proceeding  is  terminated. 
DATES:  Effective  August  7,  1995.  The 
window  period  for  filing  applications 
will  open  on  August  7, 1995,  and  close 
on  September  7.  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro.  Mass  Media  Bureau, 
(202) 418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  95-16. 
adopted  June  12.  1995,  and  released 
June  23, 1995,  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239).  1919  M  Street.  NW.. 
Washington.  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Service, 
Inc.,  (202)  857-3800.  2100  M  Street. 
NW.,  Suite  140,  Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— [AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  Sees.  303,  48  Stat.,  as  amended. 
1082;  47  U.S.C.  154,  as  amended. 

§73.202    [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  American  Samoa,  is 
amended  by  removing  Channel  266C1 
and  adding  Channel  230C1  at  Leone. 


Federal  Communications  Commission. 

lohn  A.  Karousos, 

Chief.  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 

[FR  Doc.  95-15829  Filed  6-27-95;  8:45  am] 

BILLING  CODE  6712-01-F 


47  CFR  Part  73 

[MM  Docket  No.  88-640,  RM-6546] 

Radio  Broadcasting  Services;  Rapid 
City.  SO 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule;  application  for 
review. 

SUMMARY:  This  document  denies  the 
application  for  review  filed  by  Spitzer 
Communications,  Inc.  and  affirms  the 
staffs  action  allotting  Channel  254C1  to 
Rapid  City,  downgrading  Channel  282C 
to  Channel  281C1  at  Rapid  City,  and 
modifying  the  construction  permit  of 
Tom-Tom  Communications  to  specify 
operation  on  Channel  281C1.  See  Report 
and  Order,  55  FR  07496  (March  2. 
1990).  With  this  action,  this  proceeding 
is  terminated. 

EFFECTIVE  DATE:  June  28.  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Arthur  D.  Scrutchins,  Mass  Media 
Bureau.  (202)  776-1660. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commis.sion's 
Memorandum  Opinion  and  Order.  MM 
Docket  No.  88-540,  adopted  June  8, 
1995  and  released  June  23. 1995.  The 
full  text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center  (Room  239).  1919 
M  Street,  NW.,  Washington  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service,  Inc..  (202)  857- 
3800.  2100  M  Street,  NW..  Suite  140. 
Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
William  F.  Caton. 
Acting  Secretary. 
[FR  Doc.  95-15830  Filed  6-27-95:  8:45  am] 

BILLING  CODE  6712-01-F 


47  CFR  Part  73 


[MM  Docket  No.  95-23;  RM-8578] 

Radio  Broadcasting  Services; 
Madisonville,  TX 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission,  at  the 
request  of  Leon  Hunt,  d/b/a  Hunt 
Broadcasting  allots  Channel  263A  to 
Madisonville,  Texas.  See  60  FR  10534. 
February  27.  1995.  Channel  263A  can  be 
allotted  to  Madisonville.  Texas,  in 
compliance  with  the  Commission' 
minimum  distance  separation 
requirements  with  a  site  restriction  of 
8.0  kilometers  (5.0  miles)  northwest  to 
avoid  a  short-spacing  conflict  with  the 
licensed  site  of  Station  KILT(FM), 
Channel  262C,  Houston.  Texas.  The 
coordinates  for  Channel  263A  at 
Madisonville  are  31-00-50  and  95-57- 
06.  With  this  action,  this  proceeding  is 
terminated. 

DATES:  Effective  August  7.  1995  The 
window  period  for  filing  applications 
will  open  on  August  7,  1995,  and  close 
on  September  7, 1995. 
FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Blumenthal.  Mass  Media  Bureau,  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  95-23. 
adopted  June  14. 1995.  and  released 
June  23. 1995.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239).  1919  M  Street,  NW., 
Washington.  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor, 
ITS,  Inc..  (202)  857-3800.  2100  M 
Street.  NW..  Suite  140.  Washington.  DC 
20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— [AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  Sees.  303,  48  Stat.,  as  amended, 
1082;  47  U.S.C.  154,  as  amended. 

§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Texas,  is  amended  by 
adding  Channel  263A,  at  Madisonville. 
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Federal  Communications  Commission. 

John  A.  Karousos, 

Chief,  Allocations  Branch.  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

IFR  Doc.  9S-15831  Filed  6-27-95;  8.45  ami 

BtLUNG  COOE  S712-01-F 


DEPARTME^f^  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  301 

(Docket  No.  950106003-6070-02;  t.D. 
062195C] 

Pacific  Halibut  Fisheries;  North 
Washington  Coast  Sport  Fishery 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Inseason  action. 

SUMMARY:  The  Assistant  Administrator 
for  Fisheries,  NOAA,  on  behalf  of  the 
International  Pacific  Halibut 
Commission  (IPHC),  publishes  this 
inseason  action  pursuant  to  IPHC 
regulations  approved  by  the  U.S. 
Government  to  govern  the  Pacific 
halibut  fishery.  This  action  is  intended 
to  enhance  the  conservation  of  the 
Pacific  halibut  stock  in  order  to  help 
sustain  it  at  an  adequate  level  in  the 
northern  Pacific  Ocean  and  Bering  Sea. 

EFFECTIVE  DATE:  0800,  July  1, 1995. 
through  1800,  July  1, 1995. 

FOn  FURTHER  INFORMATION  CONTACT: 

Steven  Pennoyer,  907-586-7221; 
William  W.  Stelle,  Jr..  206-526-6140;  or 
Donald  McCaughran.  206-634-1838. 

SUPPLEMENTARY  INFORMATION:  The  IPHC. 
under  the  Convention  between  the 
United  States  of  America  and  Canada 
for  the  Preservation  of  the  Halibut 
Fishery  of  the  Northern  Pacific  Ocean 
and  Bering  Sea  (signed  at  Ottawa, 
Ontario,  on  March  2, 1953),  as  amended 
by  a  Protocol  Amending  the  Convention 
(signed  at  Washington,  DC,  on  March 
29,  1979),  has  issued  this  inseason 
action  pursuant  to  IPHC  regulations 
governing  the  Pacific  halibut  fishery. 
The  regulations  have  been  approved  by 
NMFS  (60  FR  14651,  March  20,  1995). 
On  behalf  of  the  IPHC.  this  inseason 
action  is  published  in  the  Federal 
Register  to  provide  additional  notice  of 
its  effectiveness,  and  to  inform  persons 
subject  to  the  inseason  action  of  the 
restrictions  and  requirements 
established  therein. 


Inseason  Action 

1995  Halibut  Landing  Report  Number  6 

North  Washington  Coast  Sport  Fishery 
Reopens  for  1  Day 

The  north  Washington  coast  (waters 
west  of  the  Bon il la-Tat oosh  line  and 
south  to  the  Queets  River)  sport  halibut 
harvest  that  closed  May  27, 1995,  fell 
11,020  lb  (4.99  metric  tons  (mt))  short  of 
the  71.410  lb  (32.39  mt)  catch  limit. 
Private  boat  effort  during  the  last  week 
of  fishing  was  less  than  expected, 
possibly  because  of  the  May  25  opening 
date  for  halibut  fishing  in  the  Strait  of 
Juan  de  Fuca  and  Puget  Sound  (waters 
east  of  the  Bonilla-Tatoosh  line).  The 
average  weight  of  halibut  landed  was 
also  lower  than  anticipated.  Therefore, 
this  area  will  reopen  for  1  day.  Saturday 
July  1.  The  daily  bag  limit  will  be  one 
halibut  per  person,  with  no  size  limit. 
If  enou^  catch  limit  remains  after  July 
1,  an  additional  opening  may  be 
announced. 

Dated:  June  23. 1995. 
Richard  W.  Surdi, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
|FR  Doc.  95-15867  Filed  6-27-95;  8:45  am) 

BILUNG  COOC  3S10-22-F 


50  CFR  Part  301 

[Docket  No.  950106003-6070-02;  I.D. 
0621 95B] 

Pacific  HalitMJt  Fisheries;  Close 
Southern  Oregon  Sport  Season 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Inseason  action. 

SUMMARY:  The  Assistant  Administrator 
for  Fisheries,  NOAA,  on  behalf  of  the 
International  Pacific  Halibut 
Commission  (IPHC),  pubUshes  this 
inseason  action  pursuant  to  IPHC 
regulations  approved  by  the  U.S. 
Government  to  govern  the  Pacific 
halibut  fishery.  This  action  is  intended 
to  enhance  the  conservation  of  the 
Pacific  halibut  stock  in  order  to  help 
sustain  it  at  an  adequate  level  in  the 
northern  Pacific  Ocean  and  Bering  Sea. 
EFFECTIVE  DATE:  11:59  p.m.  June  1.  1995. 
through  December  31.  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steven  Pennoyer,  907-586-7221; 
William  W.  Stelle,  Jr.,  206-526-6140;  or 
Donald  McCaughran,  206-634-1838. 
SUPPLEMENTARY  INFORMATION:  The  IPHC, 
under  the  Convention  between  the 
United  States  of  America  and  Canada 


for  the  Preservation  of  the  Halibut 
Fishery  of  the  Northern  Pacific  Ocean 
and  Bering  Sea  (signed  at  Ottawa, 
Ontario,  on  March  2, 1953),  as  amended 
by  a  Protocol  Amending  the  Convention 
(signed  at  Washington,  DC,  on  March 
29,  1979),  has  issued  this  inseason 
action  pursuant  to  IPHC  regulations 
governing  the  Pacific  halibut  fishery. 
The  regulations  have  been  approved  by 
NMFS  (60  FR  14651,  March  20. 1995). 
On  behalf  of  the  IPHC.  this  inseason 
action  is  published  in  the  Federal 
Register  to  provide  additional  notice  of 
its  effectiveness,  and  to  inform  persons 
subject  to  the  inseason  action  of  the 
restrictions  and  requirements 
established  therein. 

Inseason  Action 

1995  Halibut  Landing  Report  Number  5 

Southern  Oregon  Sport  Season  to  Close 
June  1 

The  preliminary  catch  estimate  for  the 
1995  sport  halibut  fishery  between  the 
Florence  North  Jetty  (Siuslaw  River. 
4''01'08"  N.  lat.)  and  the  California 
border  (42°00'00"  N.  lat.)  indicates  the 
5.999  lb  (2.72  metric  tons  (mt))  catch 
limit  for  the  early  fishery  will  be 
reached  on  June  1.  Therefore,  the  sport 
halibut  fishery  in  this  area  will  close  at 
11:59  p.m.  on  June  1.  Additional  effort 
due  to  excellent  weather  significantly 
increased  the  harvest  during  May  25 
through  27, 1995,  allowing  only  a  short 
notice  before  the  closure. 

Sport  fishing  for  Pacific  halibut  will 
reopen  on  June  2,  7  days  a  week,  only 
in  the  area  inside  the  30-fathom  curve 
nearest  to  the  coastline  as  plotted  on 
National  Ocean  Service  charts 
numbered  18520,  18580,  and  18600 
firom  the  Florence  North  Jetty  (Siuslaw 
River)  to  the  California  border.  The 
fishery  will  close  August  2  or  when 
1.500  lb  (.68  mt)  are  estimated  to  have 
been  taken,  whichever  occurs  first.  Any 
poundage  remaining  unharvested  after 
the  earlier  season  will  be  added  to  this 
season.  The  daily  bag  limit  remains  two 
Pacific  halibut  per  person,  one  with  a 
minimum  overall  size  limit  of  32  inches 
(81.3  cm)  and  the  second  with  a 
minimum  overall  size  limit  of  50  inches 
(127.0  cm). 

Dated:  June  22,  1995. 
Richard  W.  Surdi, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
(FR  Doc.  95-15868  Filed  6-28-95;  8:45  am] 

BILUNG  CODE  3510-22-F 
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50  CFR  Part  301 

[Docket  No.  950106003;  I.D.  0621 95E] 

Pacific  Halibut  Fisheries;  North 
Washington  Sport  Fishery 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Inseason  action. 

SUMMARY:  The  Assistant  Administrator 
for  Fisheries,  NOAA,  on  behalf  of  the 
International  Pacific  Halibut 
Commission  (IPHC).  publishes  notice  of 
this  inseason  action  pursuant  to  IPHC 
regulations  approved  by  the  U.S. 
Government  to  govern  the  Pacific 
halibut  fishery.  This  action  is  intended 
to  enhance  the  conservation  of  the 
Pacific  halibut  stock  in  order  to  help 
sustain  it  at  an  adequate  level  in  the 
northern  Pacific  Ocean  and  Bering  Sea. 
EFFECTIVE  DATE:  11:59  p.m.  May  27, 
1995,  through  December  31, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steven  Pennoyer,  907-586-7221; 
William  W.  Stelle,  Jr.,  206-526-6140;  or 
Donald  McCaughran,  206-634-1838. 
SUPPLEMENTARY  INFORMATION:  The  IPHC, 
under  the  Convention  between  the 
United  States  of  America  and  Canada 
for  the  Preservation  qf  the  Halibut 
Fishery  of  the  Northern  Pacific  Ocean 
and  Bering  Sea  (signed  at  Ottawa, 
Ontario,  on  March  2, 1953),  as  amended 
by  a  Protocol  Amending  the  Convention 
(signed  at  Washington,  DC,  on  March 
29,  1979),  has  issued  this  inseason 
action  pursuant  to  IPHC  regulations 
governing  the  Pacific  halibut  fishery. 
The  regulations  have  been  approved  by 
NMFS  (60  FR  14651,  March  20,  1995). 
On  behalf  of  the  IPHC,  this  inseason 
action  is  published  in  the  Federal 
Register  to  provide  additional  notice  of 
its  effectiveness,  and  to  inform  persons 
subject  to  the  inseason  action  of  the 
restrictions  and  requirements 
established  therein. 

Inseason  Action 

1995  Halibut  Landing  Report  Number  4 

North  Washington  Coast  Sport  Fishery 
to  Close 

The  north  Washington  coast  (waters 
west  of  the  Bonilla-Tatoosh  line  and 
south  to  the  Queets  River)  sport  halibut 
harvest  through  May  21.  1995,  is  43,041 
lb  (19.52  metric  tons  (mt)).  Preliminary 
indications  suggest  that  three  factors 
will  contribute  to  higher  than  average 


catches  in  the  week  of  May  22  through 
28,  1995:  (1)  Larger  fish  recruiting  to  the 
fishery.  (2)  increased  effort  from  a 
holiday  weekend,  and  (3)  continued 
good  weather.  Allowing  additional 
fishing  days  after  May  27  could  result  in 
exceeding  the  catch  limit  of  71,410  lb 
(32.39  mt).  Therefore,  the  sport  halibut 
fishery  in  this  area  will  close  at  11:59 
p.m.  on  May  27. 1995.  Sport  fishing 
opportunities  on  the  south  Washington 
coast  (waters  south  of  the  Queets  River) 
and  on  the  Strait  of  Juan  de  Fuca  and 
Puget  Sound  (waters  east  of  the  Bonilla- 
Tatoosh  line)  are  unaffected  by  this 
closure. 

Fishing  remains  open  in  Canadian 
waters  with  a  two-fish  daily  bag  limit 
and  no  size  restriction.  Anglers  desiring 
to  fish  in  Canadian  waters  are  urged  to 
contact  Canada  Department  of  Fisheries 
and  Oceans  at  (604)  666-0383/0583  for 
sport  fishing  information  concerning 
licensing  and  the  nautical  description  of 
closed  areas. 

Dated:  )une  22, 1995. 
Richard  W.  Surdi, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
[FR  Doc.  95-15869  Filed  6-27-95;  8:45  am) 

BILUNG  COOE  3610-22-F 


50  CFR  Part  301 

[Docket  No.  950106003-6070-02;  I.D. 
0621 95D] 

Pacific  Halibut  Fisheries;  Oregon  Sport 
Season  Closure 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Inseason  action. 

SUMMARY:  The  Assistant  Administrator 
for  Fisheries,  NOAA,  on  behalf  of  the 
International  Pacific  Halibut 
Commission  (IPHC),  publishes  this 
inseason  action  pursuant  to  IPHC 
regulations  approved  by  the  U.S. 
Government  to  govern  the  Pacific 
halibut  fishery.  This  action  is  intended 
to  enhance  the  conservation  of  the 
Pacific  halibut  stock  in  order  to  help 
sustain  it  at  an  adequate  level  in  the 
northern  Pacific  Ocean  and  Bering  Sea. 
EFFECTIVE  DATE:  11:59  p.m.  May  27. 
1995,  through  December  31,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steven  Pennoyer,  907-586-7221; 
William  W.  Stelle,  Jr.,  206-526-6140;  or 
Donald  McCaughran.  206-634-1838. 


SUPPLEMENTARY  INF0RMATK3N:  The  IPHC, 
under  the  Convention  between  the 
United  States  of  America  and  Canada 
for  the  Preservation  of  the  Halibut 
Fishery  of  the  Northern  Pacific  Ocean 
and  Bering  Sea  (signed  at  Ottawa. 
Ontario,  on  March  2, 1953),  as  amended 
by  a  Protocol  Amending  the  Convention 
(signed  at  Washington,  DC,  on  March 
29, 1979),  has  issued  this  inseason 
action  pursuant  to  IPHC  regulations 
governing  the  Pacific  halibut  fishery. 
The  regulations  have  been  approved  by 
NMFS  (60  FR  14651,  March  20.  1995). 
On  behalf  of  the  IPHC.  this  inseason 
action  is  published  in  the  Federal 
Register  to  provide  additional  notice  of 
its  effectiveness,  and  to  inform  persons 
subject  to  the  inseason  action  of  the 
restrictions  and  requirements 
established  therein. 

Inseason  Action 

1995  Halibut  Landing  Report  Number  3 

First  Oregon  Sport  Season  to  Close  May 
27 

The  preliminary  catch  estimate  for  the 
1995  sport  halibut  fishery  between  Cape 
Falcon  (45"'46'00"  N.  lat.)  and  the 
Florence  North  Jetty  (Siuslaw  River, 
44''01'08"  N.  lat.)  indicates  the  67,706  lb 
(30.71  metric  tons  (mt))  catch  limit  will 
be  reached  on  May  27, 1995.  Therefore, 
the  sport  halibut  fishery  in  this  area  will 
close  at  11:59  p.m.  on  May  27. 

Sport  fishing  for  Pacific  halibut  will 
reopen  on  May  28,  1995,  and  remain 
open  through  August  2, 1995,  7  days  a 
week,  only  in  the  area  inside  the  30- 
fathom  curve  nearest  to  the  coastline  as 
plotted  on  National  Ocean  Service 
charts  numbered  18520, 18580,  and 
18600  from  Cape  Falcon  to  the  Florence 
North  Jetty  (Siuslaw  River),  or  until 
3,314  lb  (1.50  mt)  are  estimated  to  have 
been  taken  and  the  season  is  closed  by 
the  IPHC,  whichever  occurs  first.  Any 
poundage  remaining  unharvested  after 
the  earlier  season  will  be  added  to  this 
season.  The  daily  bag  limit  remains  two 
halibut  per  person,  one  with  a  minimum 
overall  size  limit  of  32  inches  (81.3  cm) 
and  the  second  with  a  minimum  overall 
size  limit  of  50  inches  (127.0). 

Dated:  June  22.  1995. 
Richard  W.  Surdi, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
IFR  Doc.  95-15870  Filed  6-27-95;  8:45  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  puttie  of  the  proposed 
issuance  ot  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFRPart25 

[Docket  No.  NM-112;  Notice  No.  SC-95-6- 
NIM] 

Special  Condition:  Gulfstream 
Aerospace  Corporation,  Model 
Gulfstream  V,  High  Altitude  Operations 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  special 

conditions. 

SUMMARY:  The  document  proposes 
special  conditions  for  the  Gulfstream 
Model  Gulfstream  V  airplane.  This  new 
airplane  will  be  capable  of  operating  at 
a  maximum  altitude  of  51,000  feet.  The 
applicable  regulations  do  not  contain 
adequate  or  appropriate  safety  standards 
for  the  protection  of  the  fuselage 
structure  or  passengers  and  crew  from 
the  effects  of  high  altitude  operations. 
These  proposed  special  conditions 
contain  the  additional  safety  standards 
that  the  Administrator  considers 
necessary  to  establish  a  level  of  safety 
equivalent  to  that  established  by  the 
existing  airworthiness  standards. 

DATES:  Comments  must  be  received  on 
or  before  August  14,  1995. 
ADDRESSES:  Comments  on  this  proposal 
may  be  mailed  in  duplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Assistant  Chief  Counsel,  Attn:  Rules 
Docket  (ANM-7).  Docket  No.  NM-112. 
1601  Lind  Avenue  SW.,  Renton, 
Washington.  98055-4056;  or  delivered 
in  duplicate  to  the  Office  of  the 
Assistant  Chief  Counsel  at  the  above 
address.  Comments  must  be  marked: 
Docket  No.  NM-112.  Comments  may  be 
inspected  in  the  Rules  Docket 
weekdays,  except  Federal  holidays, 
between  7:30  a.m.  and  4:00  p.m. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  L.  Salas,  FAA.  Standardization 
Branch,  ANM-113,  Transport  Airplane 
Directorate,  Aircraft  Certification 


Service,  1601  Lind  Avenue  SW., 
Renton,  Washington  98055-4056. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  these 
proposed  special  conditions  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
regulatory  docket  or  notice  number  and 
be  submitted  in  duplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered  by  the 
Administrator  before  further  rulemaking 
action  is  taken  on  these  proposals.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  comments 
received.  All  comments  submitted  will 
be  available  in  the  Rules  Docket  for 
examination  by  interested  persons,  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerning  this  rulemaking 
will  be  filed  in  the  docket.  Persons 
wishing  the  FAA  to  acknowledge 
receipt  of  their  comments  submitted  in 
response  to  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Docket  No.  NM-112." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Background 

On  February  26,  1992.  Gulfstream 
Aerospace  Corporation,  P.O.  Box  2206. 
Savannah,  GA  31402-2206,  applied  for 
an  amended  type  certificate  in  the 
transport  airplane  category  for  the 
Model  Gulfstream  V  airplane.  The 
Gulfstream  V  is  a  T-tail.  low  swept 
wing,  business  jet  airplane  powered  by 
two  Rolls-Royce  BR710-^8  turbofan 
engines  mounted  on  pylons  extending 
from  the  aft  fuselage.  Each  engine  will 
be  capable  of  delivering  14,750  pounds 
thrust.  The  flight  controls  will  be 
powered  and  capable  of  manual 
reversion.  The  airplane  has  a  seating 
capacity  of  up  to  nineteen  passengers, 
and  a  maximum  takeoff  weight  of 
89,000  pounds.  Gulfstream  has 
requested  certification  for  operations  up 
to  51.000  feet. 


Type  Certification  Basis 

Under  the  provisions  of  §  21.101  of 
the  FAR,  Gulfstream  must  show,  except 
as  provided  in  §  25.2,  that  the  Model 
Gulfstream  V  meets  the  applicable 
provisions  of  part  25,  effective  February 
1, 1965.  as  amended  by  Amendments 
25-1  through  25-75.  In  addition,  the 
proposed  certification  basis  for  the 
Model  Gulfstream  V  includes  part  34, 
effective  September  10, 1990,  plus  any 
amendments  in  effect  at  the  time  of 
certification,  and  part  36  effective 
December  1,  1969,  as  amended  by 
Amendment  36-1  through  the 
amendment  in  effect  at  the  time  of 
certification.  No  exemptions  are 
anticipated.  The  special  conditions  that 
may  be  developed  as  a  result  of  this 
notice  will  form  an  additional  part  of 
the  type  certification  basis.  In  addition, 
the  certification  basis  may  include  other 
special  conditions  that  are  not  relevant 
to  these  proposed  special  conditions. 

If  the  Administrator  finds  that  the 
applicable  airworthiness  regulations 
(i.e.,  part  25.  as  amended)  do  not 
contain  adequate  or  appropriate  safety 
standards  for  the  Gulfstream  V  because 
of  a  novel  or  unusual  design  feature, 
special  conditions  are  prescribed  under 
the  provisions  of  §  21.16  to  establish  a 
level  of  safety  equivalent  to  that 
established  in  the  regulations. 

Special  conditions,  as  appropriate,  are 
issued  in  accordance  with  §  11.49  of  the 
FAR  after  public  notice,  as  required  by 
§§  11.28  and  11.29,  and  become  part  of 
the  type  certification  basis  in 
accordance  with  §  21.101(b)(2). 

Special  conditions  are  initially 
applicable  to  the  model  for  which  they 
are  issued.  Should  the  type  certificate 
for  that  model  be  amended  later  to 
include  any  other  model  that 
incorporates  the  same  novel  or  unusual 
design  feature,  or  should  any  other 
model  already  included  on  the  same 
type  certificate  be  modified  to 
incorporate  the  same  novel  or  unusual 
design  feature,  the  special  conditions 
would  also  apply  to  the  other  model 
under  the  provisions  of  §  21.101(a)(1). 

Novel  or  Unusual  Design  Features 

The  Model  Gulfstream  V  will  be 
certificated  for  operations  at  a  maximum 
altitude  of  51,000  feet.  This  unusually 
high  operating  altitude  constitutes  a 
novel  or  unusual  design  feature  for 
which  the  applicable  airworthiness 
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regulations  do  not  contain  adequate  or 
appropriate  safety  standards. 

There  are  no  specific  regulations  that 
address  protection  requirements  for  the 
airplane  fuselage  pressure  vessel  or 
passengers  and  crew,  in  the  event  of  a 
rapid  decompression,  during  high 
altitude  operations.  The  potential 
adverse  impact  from  rapid 
decompression  at  high  altitudes  have 
made  it  necessary  to  provide  adequate 
protection. 

To  ensure  that  a  level  of  safety  is 
achieved  equivalent  to  that  intended  by 
the  regulations  incorporated  by 
reference,  special  conditions  are 
proposed  for  the  Gulfstream  V  which 
would  require  compliance  with 
additional  requirements  to  provide 
protection  from  the  direct  and  indirect 
effects  of  high  altitude  operations. 

Damage  tolerance  methods  are 
proposed  to  be  used  to  ensure  pressure 
vessel  integrity  while  operating  at  the 
higher  altitudes.  Crack  growth  data  are 
used  to  prescribe  an  inspection  program 
which  will  detect  cracks  before  an 
opening  in  the  pressure  vessel  would 
allow  rapid  decompression.  Initial  crack 
sizes  for  detection  are  determined  under 
§25.571,  Amendment  25-72.  The  cabin 
altitude  after  failure  may  not  exceed  the 
limits  specified  in  Figures  3  and  4. 

In  oroer  to  ensure  that  there  is 
adequate  fresh  air  to  crewmembers  to 
perform  their  duties,  to  provide 
reasonable  passenger  comfort,  and  to 
enable  occupants  to  better  withstand  the 
effects  of  decompression  at  high 
altitudes,  the  ventilation  system  must  be 
designed  to  provide  10  cubic  feet  of 
fresh  air  per  minute  per  person  during 
normal  operations.  Therefore,  these 
special  conditions  require  that 
crewmembers  and  passengers  be 
provided  with  10  cubic  feet  of  fresh  air 
per  minute  per  person.  In  addition, 
during  the  development  of  the 
supersonic  transport  special  conditions, 
it  was  noted  that  certain  pressurization 
failures  resulted  in  hot  ram  or  bleed  air 
being  used  to  maintain  pressurization. 
Such  a  measure  can  lead  to  cabin 
temperatures  that  exceed  human 
tolerance.  Therefore,  these  special 
conditions  would  require  airplane 
interior  temperature  limits  following 
probable  and  improbable  failures. 

Continuous  flow  passenger  oxygen 
equipment  is  certificated  for  use  up  to 
40,000  feet;  however,  for  rapid 
decompressions  above  24,000  feet, 
reverse  diffusion  leads  to  low  oxygen 
partial  pressure  in  the  lungs,  to  the 
extent  that  a  small  percentage  of 
passengers  may  lose  useful 
consciousness  at  35,000  feet.  The 
percentage  increases  to  an  estimated  60 
percent  at  40.000  feet,  even  with  the  use 


of  the  continuous  flow  system.  To 
prevent  permanent  physiological 
damage,  the  cabin  altitude  must  not 
exceed  25,000  feet  for  more  than  two 
minutes.  The  maximum  peak  cabin 
ahitude  of  40,000  feet  is  consistent  with 
the  standards  established  for  previous 
certification  programs.  In  addition,  at 
these  altitudes  the  other  aspects  of 
decompression  sickness  have  a 
significant  detrimental  effect  on  pilot 
performance  (for  example,  a  pilot  can  be 
incapacitated  by  internal  expanding 
gases). 

Decompression  above  27,000  feet  can 
result  in  cabin  altitudes  that  approach 
the  physiological  limits  of  the  average 
person;  therefore,  every  effort  must  be 
made  to  provide  the  pilots  with 
adequate  oxygen  equipment  to 
withstand  these  severe  decompressions. 
Reducing  the  time  interval  between 
pressurization  failure  and  the  time  the 
pilot  receives  oxygen  will  provide  a 
safety  margin  against  being 
incapacitated  and  can  be  accomplished 
by  the  use  of  mask-mounted  regulators. 
The  proposed  special  condition 
therefore  requires  pressure  demand 
masks  with  mask-mounted  regulators 
for  the  fiightcrew.  This  combination  of 
equipment  will  provide  the  best 
practical  protection  for  the  failures 
covered  by  the  proposed  special 
conditions  and  for  improbable  failures 
not  covered  by  the  special  conditions, 
provided  the  cabin  altitude  is  limited. 

As  discussed  above,  the  proposed 
special  conditions  would  be  applicable 
initially  to  the  Model  Gulfstream  V. 
Should  Gulfstream  apply  at  a  later  date 
for  a  change  to  the  type  of  certificate  to 
include  another  model  incorporating  the 
same  novel  or  unusual  design  feature, 
the  special  conditions  would  apply  to 
that  model  as  well,  under  the  provisions 
of  §  21.101(a)(1). 

Conclusion 

This  action  affects  certain  design 
features  only  on  the  Gulfstream  V 
airplane.  It  is  not  a  rule  of  general 
applicability  and  affects  only  the 
manufacturer  who  applied  to  the  FAA 
for  approval  of  these  features  on  the 
airplane. 

List  of  Subjects  in  14  CFR  Part  25 

Aircraft.  Aviation  safety.  Reporting 
and  recordkeeping  requirements. 

The  authority  citation  for  these 
proposed  sp)ecial  conditions  is  as 
follows: 

Authority:  49  U.S.C.  app.  1344.  1348(c). 
1352,  1354(a),  1355,  1421  through  1431. 
1502. 1651(b)(2).  42  U.S.C.  1857f-10.  4321  et 
seq.;  E.G.  11514;  and  49  U.S.C.  106(g). 


The  Proposed  Special  Condition 

Accordingly,  the  Federal  Aviation 
Administration  (FAA)  proposes  the 
following  special  conditions  as  part  of 
the  type  Certification  basis  for  the 
Gulfstream  Model  Gulfstream  V  series 
airplanes. 

1 .  Pressure  Vessel  Integrity 

(a)  The  maximum  extent  of  failure 
and  pressure  vessel  opening  that  can  be 
demonstrated  to  comply  with  paragraph 
4  (Pressurization)  of  this  special 
condition  must  be  determined.  It  must 
be  demonstrated  by  crack  propagation 
and  damage  tolerance  analysis 
supported  by  testing  that  a  larger 
opening  or  a  more  severe  failure  than 
demonstrated  will  not  occur  in  normal 
operations. 

(b)  Inspection  schedules  and 
procedures  must  be  established  to 
assure  that  cracks  and  normal  fuselage 
leak  rates  will  not  deteriorate  to  the 
extent  that  an  unsafe  condition  could 
exist  during  normal  operation. 

(c)  With  regard  to  the  fuselage 
structural  design  for  cabin  pressure 
capability  above  45.000  feet  altitude,  the 
pressure  vessel  structure,  including 
doors  and  windows,  must  comply  with 
§  25.365(d),  using  a  factor  of  1.67' 
instead  of  the  1.33  factor  described. 

2.  Ventilation.  In  lieu  of  the 
requirements  of  §  25.831(a),  the 
ventilation  system  must  be  designed  to 
provide  a  sufficient  amount  of 
uncontaminated  air  to  enable  the 
crewmembers  to  perform  their  duties 
without  undue  discomfort  or  fatigue, 
and  to  provide  reasonable  passenger 
comfort  during  normal  operating 
conditions  and  also  in  the  event  of  any 
probable  failure  to  any  system  which 
could  adversely  affect  the  cabin 
ventilating  air.  For  normal  operations, 
crew  members  must  be  provided  with  at 
least  10  cubic  feet  of  fresh  air  per 
minute  per  person,  or  the  equivalent  in 
filtered,  recirculated  air  based  on  the 
volume  and  composition  at  the 
corresponding  cabin  pressure  altitude  of 
not  more  than  8,000  feet. 

3.  Air  Conditioning.  In  lieu  of  the 
requirements  of  §  25.831 .  paragraphs  (b) 
through  (e),  the  cabin  cooling  system 
must  be  designed  to  meet  the  following 
conditions  during  flight  above  15,000 
feet  mean  sea  level  (MSL). 

(a)  After  any  probable  failure,  the 
cabin  temperature-time  history  may  not 
exceed  the  values  shown  in  Figure  1. 

(b)  After  any  improbable  failure,  the 
cabin  temperature-time  history  may  not 
exceed  the  values  shown  in  Figure  2. 

4.  Pressurization.  In  addition  to  the 
requirements  of  FAR  25.841,  the 
following  apply: 
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(a)  The  pressurization  system,  which 
includes  for  this  purpose  bleed  air,  air 
conditioning,  and  pressure  control 
systems,  must  prevent  the  cabin  altitude 
from  exceeding  the  cabin  altitude-time 
history  shown  in  Figure  3  after  each  of 
the  following: 

(1)  Any  probable  malfunction  or 
failure  of  the  pressurization  system.  The 
existence  of  undetected,  latent 
malfunctions,  or  failures  in  conjunction 
with  probable  failures  must  be 
considered. 

(2)  Any  single  failure  in  the 
pressurization  system  combined  with 
the  occurrence  of  a  leak  produced  by  a 
complete  loss  of  a  door  seal  element,  or 
a  fuselage  leak  through  an  opening 
having  an  effective  area  2.0  times  the 
effective  area  that  produces  the 
maximum  permissible  fuselage  leak  rate 
approved  for  normal  operation, 
whichever  produces  a  more  severe  leak. 


(b)  The  cabin  altitude-time  history 
may  not  exceed  that  shown  in  Figure  4 
after  each  of  the  following: 

(1)  The  maximum  pressure  vessel 
opening  resuUing  from  an  initially 
detectable  crack  propagating  for  a 
period  encompassing  four  normal 
inspection  intervals.  Mid-panel  cracks 
and  cracks  through  skin-stringer  and 
skin-frame  combinations  must  be 
considered. 

(2)  The  pressure  vessel  opening  or 
duct  failure  resulting  from  probable 
damage  (failure  effect)  while  under 
maximum  operating  cabin  pressure 
diHerential  due  to  a  tire  burst,  engine 
rotor  burst,  loss  of  antennas  or  stall 
warning  vanes,  or  any  probable 
equipment  failure  (bleed  air,  pressure 
control,  air  conditioning,  electrical 
source(s),  etc.)  that  affects 
pressurization. 


(3)  Complete  loss  of  thrust  from  all 
engines. 

(c)  In  showing  compliance  with 
paragraphs  d.l.  and  d.2.  of  these  special 
conditions  (Pressurization),  it  may  be 
assumed  that  an  emergency  descent  is 
made  by  approved  emergency 
procedure.  A  17-second  crew 
recognition  and  reaction  time  must  be 
applied  between  cabin  altitude  warning 
and  the  initiation  of  an  emergency 
descent. 

5.  Oxygen  equipment  and  supply. 

(a)  A  continuous  flow  oxygen  system 
must  be  provided  for  the  passengers. 

(b)  A  quick  donning  pressure  demand 
mask  with  mask-mounted  regulator 
must  be  provided  for  each  pilot.  Quick 
dormning  from  the  stowed  position 
must  be  demonstrated  to  show  that  the 
mask  can  be  withdrawn  from  stowage 
and  donned  within  5  seconds. 

BILUNO  COOe  4«10-13-M 
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Figure  1 
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Figure  2 
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NOTE:  For  figure  3,  time  starts  at  the  moment  cabin  altitude  exceeds  8,000  feet 
during  depressurization.  If  depressurization  analysis  shows  that  the  cabin  altitude 
limit  of  this  curve  is  exceeded,  the  following  alternate  limitations  apply:  After 
depressurization,  the  maximum  cabin  altitude  exceedence  is  limited  to  30,000  feet 
The  maximum  time  the  cabin  altitude  may  exceed  25,000  feet  is  2  minutes;  time 
starting  when  the  cabin  altitude  exceeds  25,000  feet  and  ending  when  it  returns  to 
25,000  feet. 
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NOTE:   For  figure  4  ,  time  starts  at  the  moment  cabin  altitude  exceeds  8,000  feet  during 
depressurization.  If  depressurization  analysis  shows  that  the  cabin  altitude  limit  of  this 
curve  is  exceeded,  the  following  alternate  limitations  apply:  After  depressurization,  the 
maximum  cabin  altitude  exceedence  is  limited  to  40,000  feet.  The  maximum  time  the 
cabin  altitude  may  exceed  25,000  feet  is  2  minutes;  time  starting  when  the  cabin  altitude 
exceeds  25,000  feet  and  ending  when  it  returns  to  25,000  feet. 


BtLUNQ  COOE  4910-13-C 

Issued  in  Renton.  Washington,  on  June  15, 
1995. 
Damll  M.  Pederson, 

Acting  Manager,  Transport  Airplane 

Directorate,  Aircraft  Certification  Service. 

ANM-WO. 

[FR  Doc.  95-15890  Filed  6-27-95;  8:45  am) 
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14CFRPart39 

[Docket  No.  95-NM-22-AD] 

Airworthiness  Directives;  Boeing 
Model  747-100.  -200,  -300,  and  SP 
Series  Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRMl. 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Boeing  Model  747-100,  -200, 
-300,  and  SP  series  airplanes.  This 
proposal  would  require  revising  the 
Airplane  Flight  Manual  (AFM)  to 
prohibit  the  use  of  the  autoland 
function.  This  proposed  AD  would  also 
require  installation  of  a  diode  and  a 
marker  on  shelves,  making  wiring 
changes  to  the  flight  mode  annunciator 
(FMA)  of  the  autopilot/flight  director 
system,  which  would  terminate  the 
requirements  for  the  AFM  revision;  and 
follow-on  operational  tests.  This 
proposal  is  prompted  by  a  report 
indicating  that,  during  a  triple  channel 
approach,  the  autoland  system  failed  to 
flare  a  Model  747-200  series  airplane 
for  landing,  which  resulted  in  a  hard 
landing.  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevent 
failure  of  the  autoland  system  to  flare 
the  airplane  for  landing,  which  could 
subsequently  result  in  a  hard  landing. 
DATES:  Comments  must  be  received  by 
August  22,  1995. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  95-NM- 
22-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  firom 
Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle,  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Hania  Younis,  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANM- 
130S,  FAA,  Transport  Airplane 
Directorate,  Seattle  Aircraft  Certification 
Office,  1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2764;  fax  (206)  227-1181. 


SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  95-NM-22-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter: 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
95-NM-22-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055^056. 

Discussion 

The  FAA  has  received  a  report 
indicating  that,  during  a  triple  channel 
approach,  the  autoland  system  failed  to 
flare  a  Boeing  Model  747-200  series 
airplane  for  landing,  which  resulted  in 
a  hard  landing.  Investigation  revealed 
that  the  approach  was  initiated  with  an 
inoperative  number  3  NAV  receiver 
(thereby  making  the  channel  "C" 
autopilot  inoperative).  Investigation  also 
revealed  that  a  separate  failure  caused 
the  channel  "B"  autopilot  to 
automatically  disengage  at  the  start  of 
the  flare.  This  resulted  in  loss  of  the 
autopilot  function  due  to  the 
disagreement  between  channel  "A"  and 
channel  "C." 

The  integrity  of  the  autoland  system 
depends  on  a  fault  annunciator  system. 
An  invalid  discrete  signal  from  the 
number  3  NAV  receiver  should  cause 


the  gUdeslope  (G/S)  flag  located  on  the 
P2  panel  to  illuminate.  Along  writh  this 
G/S  flag  on  the  F2  panel,  the  channel 
"C"  autopilot  system  should  have 
annunciated  a  steady  amber  autopilot 
warning  light  on  the  captain's  and  first 
officer's  flight  mode  annunciator  (FMA). 
This  warning  light  would  alert  the 
flightcrew  that  the  autopilot  had 
changed  from  fail-operational  to  fail- 
passive  mode.  The  subsequent  dual 
channel  autopilot  failure  should  have- 
been  annunciated  by  a  steady  red 
warning  light,  warning  the  flightcrew 
that  the  autopilot  had  changed  from  fail- 
passive  mode  to  complete  autopilot 
disconnect. 

Further  investigation  revealed  that  the 
autopilot  warning  light  on  the  captain's 
and  first  officer's  FMA  did  not 
illuminate  during  this  dual  channel 
fault  incident.  The  cause  of  this  lack  of 
annunciation  has  been  attributed  to  the 
faulty  logic  of  the  autopilot/flight 
director  system. 

This  condition,  if  not  corrected,  could 
result  in  failure  of  the  autoland  system 
to  flare  the  airplane  for  landing,  which 
m^  result  in  a  hard  landing. 

"The  FAA  has  reviewed  and  approved 
Boeing  Alert  Service  Bulletin  747- 
22A2212,  Revision  1,  dated  April  27, 
1995,  and  Boeing  Alert  Service  Bulletin 
747-22A2213,  Revision  1,  dated  April 
27, 1995,  which  describe  procedures  for 
installing  a  diode  and  a  marker  on  the 
El-4,  El-5,  and  El-6  shelves,  and 
making  wiring  changes  to  the  FMA  of 
the  autopilot/flight  director  system. 
These  service  bulletins  also  describe 
procedures  for  performing  operational 
tests  of  the  newly  installed  diodes.  This 
installation  and  wiring  change  will 
ensure  the  illumination  of  a  steady 
amber  autopilot  warning  light  on  the 
captain's  and  the  first  officer's  FMA's 
when  a  sensor  fails  after  commencement 
of  a  triple  autopilot  approach. 

The  autopilot/flight  director  system 
installed  on  Boeing  Model  747-200 
series  airplanes  is  similar  in  design  to 
the  autopilot/flight  director  system 
installed  on  Model  747-100,  -300,  and 
SP  series  airplanes;  therefore,  the  FAA 
finds  that  Model  747-100,  -300,  and  SP 
series  airplanes  are  subject  to  the  same 
unsafe  condition  identified  in  this 
proposal. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  revising  the  Limitations  Section 
of  the  FAA -approved  Airplane  Flight 
Manual  (AFM)  to  prohibit  the  use  of  the 
LAND  mode,  if  there  is  a  flag  on  any 
channel.  This  proposed  AD  would  also 
require  installing  a  diode  and  a  marker 
on  certain  shelves,  and  making  wiring 
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changes  to  the  FMA  of  the  autopilot/ 
flight  director  system,  which  would 
terminate  the  requirement  for  an  AFM 
revision.  Additionally,  this  proposed 
AD  requires  operational  tests  of  the 
newly  installed  diodes.  The  installation, 
wiring  changes,  and  operational  tests 
would  be  required  to  be  accomplished 
in  accordance  with  the  alert  service 
bulletins  described  previously. 

As  a  result  of  recent  communications 
with  the  Air  Transport  Association 
(ATA)  of  America,  the  FAA  has  learned 
that,  in  general,  some  operators  may 
misunderstand  the  legal  effect  of  AD's 
on  airplanes  that  are  identified  in  the 
applicability  provision  of  the  AD,  but 
that  have  been  altered  or  repaired  in  the 
area  addressed  by  the  AD.  The  FAA 
points  out  that  all  airplanes  identified  in 
the  applicability  provision  of  an  AD  are 
legally  subject  to  the  AD.  If  an  airplane 
has  been  altered  or  repaired  in  the 
affected  area  in  such  a  way  as  to  affect 
compliance  with  the  AD,  the  owner  or 
operator  is  required  to  obtain  FAA 
approval  for  an  alternative  method  of 
compliance  with  the  AD.  in  accordance 
with  the  paragraph  of  each  AD  that 
provides  for  such  approvals.  A  note  has 
been  included  in  this  notice  to  clarify 
this  long-standing  requirement. 

There  are  approximately  172  Model 
747-100.  -200.  -300,  and  SF  series 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
11  airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD,  that  it 
would  take  approximately  11  work 
hours  per  airplane  to  accomplish  the 
proposed  actions,  and  that  the  average 
labor  rate  is  $60  per  work  hour. 
Required  parts  would  cost 
approximately  $613  per  airplane.  Based 
on  these  figures,  the  total  cost  impact  of 
the  proposed  AD  on  U.S.  operators  is 
estimated  to  be  $14,003,  or  $1,273  per 
airplane. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  1 
certify  that  this  proposed  regulation  (1) 


is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  inl4  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Boeing:  Docket  95-NM-22-AD. 

Applicability:  Model  747-100.  -200,  -300, 
and  SP  series  airplanes,  equipped  with  triple 
channel  autoland  autopilots;  as  listed  in 
Boeing  Alert  Service  Bulletin  747-22A2212. 
Revision  1,  dated  April  27,  1995,  and  Boeing 
Alert  Service  Bulletin  747-22A2213, 
Revision  1,  dated  April  27, 1995;  certificated 
in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (d)  of  this  AD  to 
request  approval  from  the  FAA.  This 
approval  may  address  either  no  action,  if  the 
current  configuration  eliminates  the  unsafe 
condition;  or  different  actions  necessary  to 
address  the  unsafe  condition  described  in 
this  AD.  Such  a  request  should  include  an 
assessment  of  the  effect  of  the  changed 
configuration  on  the  unsafe  condition 
addressed  by  this  AD.  In  no  case  does  the 
presence  of  any  modification,  alteration,  or 


repair  remove  any  airplane  from  the 
applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  autoland  system 
to  flare  the  airplane  for  landing,  which  may 
result  in  a  hard  landing,  accomplish  the 
following: 

(a)  Within  3  months  after  the  effective  date 
of  this  AD,  revise  the  Limitations  Section  of 
the  FAA-approved  Airplane  Flight  Manual 
(AFM)  to  include  the  following  statement. 
This  may  be  accomplished  by  inserting  a 
copy  of  this  AD  in  the  AFM. 

"Pay  close  attention  to  all  3  NAV  receiver 
flags  after  FLARE  ARM  is  annunciated  on  the 
FMA's.  If  there  is  a  flag  on  ANY  channel,  the 
approach  must  be  down-graded  to  dual 
channel.  CAT  II  configuration,  and  the 
autopilot  must  be  disconnected  prior  to 
landing." 

(b)  Within  18  months  after  the  effective 
date  of  this  AD,  install  a  diode  and  a  marker 
on  the  El^,  El-5,  and  El-6  shelves,  and 
make  wiring  changes  to  the  flight  mode 
annunciator  of  the  autopilot/flight  director 
system,  in  accordance  with  Boeing  Alert 
Service  Bulletin  747-22A2212,  Revision  1. 
dated  April  27, 1995,  or  Boeing  Alert  Service 
Bulletin  747-22A2213,  Revision  1,  dated 
April  27,  1995;  as  applicable.  After  this 
installation  and  wiring  change  is 
accomplished,  the  AFM  revision  required  by 
paragraph  (a)  of  this  AD  may  be  removed 
from  the  AFM. 

(c)  Prior  to  further  flight  after 
accomplishment  of  paragraph  (b)  of  this  AD, 
perform  an  operational  test  of  the  newly 
installed  diodes,  in  accordance  with  Boeing 
Alert  Service  Bulletin  747-22A2212, 
Revision  1,  dated  April  27, 1995,  or  Boeing 
Alert  Service  Bulletin  747-22A2213, 
Revision  1.  dated  April  27,  1995;  as 
applicable.  Thereafter,  repeat  the  operational 
test  at  intervals  not  to  exceed  20.000  flight 
hours. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (ACQ),  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Ins{)ector.  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACO. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  §§  2 1 . 1 97  and  2 1 . 1 99  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished.  Issued  in  Renton, 
Washington,  on  June  22, 1995. 

James  V.  Devany. 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  95-15851  Filed  &-27-95;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Parts  239,  270,  and  274 

[Release  Nos.  33-7181;  34-35881;  10- 
21157;  File  No.  S7-10-«5] 

RIN  3235-AG43 

Improving  Descriptions  of  Risk  by 
Mutual  Funds  and  Other  Investment 
Companies — Extension  of  Comment 
Period 

agency:  Securities  and  Exchange 

Commission. 

ACTION:  Concept  release  and  request  for 

comments;  extension  of  comment 

period. 

SUMMARY:  The  Commission  is  extending 
ft-om  July  7, 1995.  to  July  28,  1995.  the 
comment  period  for  Investment 
Company  Act  Release  No.  20974.  which 
sought  comments  and  suggestions  on 
how  to  improve  the  descriptions  of  risk 
provided  to  investors  by  mutual  funds 
and  other  management  investment 
companies. 

DATES:  The  SEC  requests  comments  on 
or  before  July  28, 1995. 
ADDRESSES:  Three  copies  of  your 
comments  should  be  submitted  to 
Jonathan  G.  Katz,  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  N.W..  Washington,  D.C.  20549. 
All  comment  letters  should  refer  to  File 
No.  S7-10-95.  All  comments  received 
will  be  available  for  public  inspection 
and  copying  in  the  SEC's  Public 
Reference  Room,  450  Fifth  Street  NW., 
Washington,  D.C.  20549.  If  you  are  an 
individual  investor  and  do  not  have 
access  to  a  copier  machine,  you  may 
send  in  one  copy  of  your  comments. 
FOR  FURTHER  INFORMATION  CONTACT: 
Roseanne  Harford,  Senior  Counsel,  (202) 
942-0689.  Division  of  Investment 
Management. 

SUPPLEMENTARY  INFORMATION:  On  March 
29, 1995.  the  Commission  issued 
Investment  Company  Act  Release  No. 
20974  [60  FR  17172  (Apr.  4,  1995)] 
("Release  No.  20974").  which  sought 
comments  and  suggestions  on  how  to 
improve  the  descriptions  of  risk 
provided  to  investors  by  mutual  funds 
and  other  management  investment 
companies.  In  order  to  encourage 
individual  investor  comments  and 
suggestions,  the  SEC  included  in 
Release  No.  20974  an  appendix  directed 
to  investors  ("Investor  Summary"),  to  be 
reprinted  separately  and  distributed  to 
investors. 

Recently,  the  Commission  was 
notified  by  an  investment  adviser  that 
the  adviser  proposed  to  distribute  the 
Investor  Summary  to  shareholders  of  its 


funds  in  late  June.  In  order  to  permit 
these  investors  a  reasonable  period  to 
submit  their  comments,  and  in  light  of 
the  importance  of  investment  company 
risk  disclosure  and  of  investor 
comments  on  this  subject,  the 
Commission  believes  a  21-day  extension 
is  appropriate. 

Tne  comment  period  for  responding 
to  Release  No.  20974  is  extended  to  July 
28.  1995. 

Dated:  June  22,  1995. 

By  the  Commission. 
Margaret  H.  McFarland. 
Deputy  Secretary. 
|FR  Doc.  95-15797  Filed  6-27-94;  8:45  am] 
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Commission 

18  CFR  Parts  141  and  388 
[Docket  No.  RM95-9-000] 

Real-Time  Information  Networks; 
Notice  of  Informal  Technical 
Conference 

June  22,  1995. 

AGENCY:  Federal  Energy  Regulatory 

Commission. 

ACTION:  Notice  of  technical  conference. 

SUMMARY:  The  Federal  Energy 
Regulatory  Commission  previously 
issued  a  Notice  of  Technical  Conference 
and  Request  for  Comments,  published  at 
60  FR  17726  (April  7. 1995).  That  eariier 
notice  stated  that  the  date,  place,  and 
time  of  the  technical  conference  would 
be  announced  later.  Today's  notice 
announces  that  a  technical  conference 
will  be  held  on  Thursday  and  Friday, 
July  27  and  28, 1995.  starting  both  days 
at  10:00  A.M.,  in  Hearing  Room  1.  810 
First  Street  NE.,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marvin  Rosenberg  (Technical 
Information),  Office  of  Economic 
Policy,  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street 
NE.,  Washington,  DC  20426,  (202) 
208-1283 
William  Booth  (Technical  Information). 
Office  of  Electric  Power  Regulation. 
Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street 
NE..  Washington.  DC  20426.  (202) 
208-0666 
Gary  D.  Cohen  (Legal  Information), 
Electric  Rates  and  Corporate 
Regulation,  Office  of  the  General 
Counsel,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street 
NE.,  Washington.  DC  20426.  (202) 
208-0321. 


SUPPLEMENTARY  INFORMATION:  In 
addition  to  publishing  the  full  text  of 
this  document  in  the  Federal  Register, 
the  Commission  also  provides  all 
interested  persons  an  opportunity  to 
inspect  or  copy  the  contents  of  this 
document  during  normal  business  hours 
in  Room  3104  at  941  North  Capitol 
Street,  NE.,  Washington.  DC  20426. 
The  Commission  Issuance  Posting 
System  (CIPS),  an  electronic  bulletin 
board  service,  provides  access  to  the 
text  of  formal  documents  issued  by  the 
Commission.  CIPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  dialing  (202)  208-1397.  To 
access  CIPS,  set  your  communications 
software  to  19200. 14400. 12000.  9600. 
7200.  4800.  2400  or  1200  bps.  hill 
duplex,  no  parity.  8  data  bits  and  1  stop 
bit.  The  full  text  of  this  document  will 
be  available  on  CIPS  for  60  days  from 
the  date  of  issuance  in  ASCII  and 
WordPerfect  5.1  format.  After  60  days, 
the  document  will  be  archived,  but  still 
accessible.  The  complete  text  on 
diskette  in  WordPerfect  format  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  La  Dom  Systems 
Corporation,  also  located  i»Room  3104. 
941  North  Capitol  Street  NE., 
Washington.  DC  20426. 

Notice  of  Technical  Conference 

June  22.  1995. 

Take  notice  that  on  Thursday.  July  27, 
1995  and  Friday.  July  28,  1995',  the 
Commission's  Staff  will  hold  a  technical 
conference  to  discuss  the  process  for 
developing  Real-time  Information 
Networks  (RINs)  requirements.  The 
conference  will  begin  on  both  days  at 
10:00  A.M.,  and  is  scheduled  for 
Hearing  Room  1,  810  First  Street,  NE., 
Washington,  DC  20426. 

This  conference  is  being  held 
pursuant  to  the  Notice  of  Technical 
Conference  and  Request  for  Comments, 
which  was  issued  by  the  Commission  in 
this  docket  on  March  29.  1995,  and 
published  at  60  FR  17726  (April  7. 
1995).  The  conference  is  being 
convened  to  enlist  the  participation  of 
all  segments  of  the  electric  industry 
(including  wholesale  sellers,  buyers, 
transmission  owners,  etc.)  in  the 
development  of  RINs  requirements,  and 
particularly  to  hear  views  on  how  to 
proceed  in  this  process.  Staff  expects 
that  there  will  be  subsequent 
conferences  with  industry  and  other 
interested  persons  to  reach  consensus 
on  RINs-related  issues. 

Persons  who  wish  to  attend  the 
conference  should,  no  later  than  July  6. 
1995.  notify  Marvin  Rosenberg  by 
telephone  at  (202)  208-1283  (or  by 
facsimile  at  (202)  208-1010)  or  William 
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Booth  by  telephone  at  (202)  208-0849 
(or  by  facsimile  at  (202)  208-0180). 
Persons  who  wish  to  speak  at  the 
conference  should,  no  later  than  July  6. 
1995.  notify  Mr.  Rosenberg  or  Mr. 
Booth,  by  a  facsimile  (at  either  of  the 
facsimile  numbers  listed  above)  that 
provides  a  concise  (not  to  exceed  one 
page)  description  of  the  topics/issues 
they  wish  to  discuss. 

Additionally,  Staff  has  received 
several  requests  by  persons  wishing  to 
demonstrate  information  systems  of 
possible  interest  to  the  RINs 
development  process.  Staff  will  provide 
an  opportunity  to  those  wishing  to 
demonstrate  such  systems  to 
participants  in  the  Technical 
Conference  on  July  28.  1995.  Persons 
wishing  to  demonstrate  an  information 
system  should,  no  later  than  July  6, 
1995,  notify  Mr.  Rosenberg  or  Mr. 
Booth,  by  a  facsimile  (at  either  of  the 
facsimile  numbers  listed  above)  that 
provides  a  concise  (not  to  exceed  one 
page)  description  of  their  information 
system. 

After  reviewing  the  preliminary 
comments  that  are  due  on  July  6, 1995, 
as  well  as  the  requests  to  speak  and  to 
demonstratelnformation  systems.  Staff 
will  publish  a  notice  of  the  agenda  for 
the  conference. 

If  there  is  sufficient  interest,  the 
Commission  will  attempt  to  arrange  for 
local  or  national  broadcast  of  the 
Technical  Conference.  Persons 
interested  in  a  local  or  national 
broadcast  should  contact  Julia  Morelli 
or  Shirley  Al-Jarani  at  The  Capitol 
Connection  (703-993-3100)  no  later 
than  July  10,  1995. 

For  additional  information,  interested 
persons  may  call  Mr.  Rosenberg  at  (202)  208- 
1283  or  Mr.  Booth  at  (202)  208-0849. 
Linwood  A.  Watson.  Jr., 
Acting  Secretary. 
[FR  Doc.  95-15796  Filed  6-27-95:  8:45  ami 
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Office  of  the  Secretary 

32  CFR  Part  159a 

Information  Security  Program 
Regulation 

agency:  Department  of  Defense. 
ACTION:  Proposed  rule. 

summary:  The  Department  of  Defense 
proposes  to  issue  this  amendment  to 
accommodate  Congressional  language 
incorporated  into  the  Fiscal  Year  1994 
Appropriations  Act  which  specifies  that 
new  purchases  of  combination  locks  for 


GSA-approved  security  containers,  vault 
doors,  and  secure  rooms  shall  conform 
to  Federal  Specifications  FF-L-2740  as 
well  as  the  findings  and 
recommendations  of  a  senior  panel 
established  by  the  Deputy  Secretary  of 
Defense  regarding  physical  security 
measures  required  to  adequately 
safeguard  classified  information  in  the 
possession  of  DoD  activities. 
DATES:  Comments  must  be  received  by 
August  28,  1995. 

ADDRESSES:  Forward  comments  to  the 
Office  of  the  Assistant  Secretary  of 
Defense  for  Command.  Control. 
Communications,  and  Intelligence,  6000 
Defense  Pentagon.  Washington,  DC 
20301-6000. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
W.  Bell,  OUSD(P),  703-695-2289. 
SUPPLEMENTARY  INFORMATION:  It  has  been 
determined  that  this  amendment  is  not 
a  significant  regulatory  action.  It  has 
also  been  determined  that  this 
amendment  is  not  subject  to  the 
Regulatory  Flexibility  Act  and  does  not 
impose  any  reporting  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980. 

List  of  Subiects  in  32  CFR  Part  159a 

Classified  information. 

Accordingly,  32  CFR  part  159a  is 
proposed  to  be  amended  to  read  as 
follows: 

PART  159a— INFORMATION  SECURITY 
PROGRAM  REGULATION 

1.  The  authority  citation  for  part  159a 
continues  to  read  as  follows: 

Authority:  E.O.  12356,  5  U.S.C.  301. 

§1593.9    [Amended] 

2.  In  §  159a. 9,  paragraph(s),  DoD 
Component,  is  amended  by  removing 
"Organization"  and  adding  in  its  place 
"Chairman",  by  removing  "(OJCS)"  and 
by  removing  "and  Specified"  and 
adding  in  its  place  "Combatant". 

§1593.12    [Amended] 

3.  Section  159a.l2  is  amended  in 
paragraph  (c)(l)(i)(A)  by  removing 
"Office  of  the  Deputy  Under  Secretary 
of  Defense  (Policy),  (ODUSD(P)),"  and 
adding  in  its  place  "Office  of  the 
Assistant  Secretary  of  Defense  for 
Command,  Control,  Communications, 
and  Intelligence,  (OASD(C3I))". 
paragraph  (c)(l)(i)(B)  and  (c)(l)(ii)(B)  by 
removing  "including  Specified 
Commands",  paragraph  (c)(l)(i)(B)  by 
removing  "wo"  and  adding  in  its  place 
"who",  and  paragraphs  (c)(l)(ii)(C)  by 
removing  "OJCS"  and  adding  in  its 
place  "Chairman  of  the  Joint  Chiefs  of 
Staff. 


§1593.26    [Amended] 

4.  Section  159a. 26(e)(7)  is  amended 
by  removing  "ASD(PA)"  and  adding  in 
its  place  "ATSD(PA)"  and  removing 
"OJCS"  and  adding  in  its  place  "the 
Chairman  of  the  Joint  Chiefs  of  Staff. 

§1598.33    [Amended] 

5.  Section  159a. 33(e)(2)  is  amended 
by  removing  "7920.1"  and  adding  in  its 
place  "8120.1". 

§159a.35    [Amended] 

6.  Section  159a. 35(g)  is  amended  by 
adding  "0-"  before  "5230.22". 

7.  Subpart  F  is  revised  to  read  as 
follows: 

Subpart  F— Sefekeeping  and  Stor3ge 

Sec. 

159a.37    Storage  afld  storage  equipment. 
159a.38    Custodial  precautions. 
159a.39    Installation  entry  and  exit 
inspection  program. 

Subpart  F — Safekeeping  and  Storage 

§  1 593.37    Storage  and  storage  equipment 

(a)  General  policy.  Classified 
information  shall  be  secured  under 
conditions  adequate  to  prevent  access 
by  unauthorized  persons.  The 
requirements  specified  in  this  part 
represent  acceptable  security  standards. 
Exceptions  to  these  requirements  should 
be  approved  by  the  responsible  DoD 
Component  Senior  Information  Security 
Authority.  This  approval  authority  may 
be  delegated  to  major  commanders. 
Supplemental  or  compensatory  security 
measures  must  be  implemented  to 
compensate  for  the  inability  to  meet  the 
baseline  standard.  DoD  policy 
concerning  the  use  of  force  for  the 
protection  of  classified  information  is 
specified  in  DoD  Directive  5210.56.1^ 
Weapons  or  sensitive  items  such  as 
funds,  jewels,  precious  metals  or  drugs 
shall  not  be  stored  in  the  same  container 
used  to  safeguard  classified  information. 
Security  requirements  for  Sensitive 
Compartmented  Information  Facilities 
(SCIFs)  are  established  by  the  Director 
of  Central  Intelligence.  Current  holdings 
of  classified  material  shall  be  reduced  to 
the  minimum  required  for  mission 
accomplishment. 

(b)  Standards  for  storage  equipment. 
The  GSA  establishes  and  publishes 
minimum  standards,  specifications,  and 
supply  schedules  for  containers,  vauH 
doors,  alarm  systems,  and  associated 
security  devices  suitable  for  the  storage 
and  protection  of  classified  information. 
DoD  Directive  3224.3  ^^  describes 
acquisition  requirements  for  physical 


"See  footnote  2  to  §  159a.3. 
••See  footnote  2  to  §  159a.3. 


security  equipment  used  within  the 
Department  of  Defense. 

(c)  Storage  of  classified  information. 
Classified  information  is  to  be  guarded 
or  stored  in  a  locked  security  container, 
vault,  room,  or  area,  as  follows: 

(1)  Top  Secret.  Top  Secret  information 
shall  be  stored  in  the  following: 

(i)  A  GSA-approved  security  container 
or  modular  vault,  in  a  vault;  or  in  the 
U.S.,  in  a  secure  room  if  under  U.S. 
Government  control  (see  appendix  F  to 
this  part).  Other  rooms  that  were 
approved  for  the  storage  of  Top  Secret 
in  the  U.S.  may  continue  to  be  used. 
When  located  in  areas  not  under  U.S. 
Government  control,  the  storage 
container,  vault,  or  secure  room  must  be 
protected  by  an  intrusion  detection 
system  or  guarded  when  unoccupied. 
U.S.  Government  control  means  access 
to  the  classified  material  is  controlled 
by  an  appropriately  cleared  U.S. 
Government  civilian,  military,  or 
contractor  employee.  An  intrusion 
detection  system  (IDS)  used  for  this 
purpose  shall  meet  the  requirements  of 
appendix  G  to  this  part.  Security  forces 
shall  respond  to  the  alarmed  location 
within  15  minutes  from  time  of 
notification. 

(ii)  New  purchases  of  combination 
locks  for  GSA-approved  security 
containers,  vault  doors  and  secure 
rooms  shall  conform  to  Federal 
Specification  FF-L-2740.  Existing 
mechanical  combination  locks  will  not 
be  repaired.  If  they  should  fail,  they  will 
be  replaced  with  locks  meeting  FF-L- 
2740. 

(iii)  Under  field  conditions  during 
military  operations,  the  commander 
may  prescribe  the  measures  deemed 
adequate  to  meet  the  storage  standard 
contained  in  paragraphs  (a)  and  (b)  of 
this  section. 

(iv)  Protection  of  Top  Secret  outside 
the  United  States  requires  application  of 
one  or  more  supplementary  controls, 
i.e.,  continuous  guard  or  duty 
personnel,  inspections  of  locked 
containers/vaults  or  an  alarm  system. 
(2)  Secret  and  Confidential.  Secret 
and  Confidential  information  shall  be 
stored  in  the  manner  prescribed  for  Top 
Secret;  or  in  secure  rooms  that  were 
approved  for  the  storage  of  Secret  or 
Confidential  material  by  the  DoD 
Components  prior  to  October  1,  1995. 
Until  October  1,  2002,  Secret  and 
Confidential  information  may  also  be 
stored  in  unapproved  or  obsolete  steel 
filing  cabinets  having  a  built-in 
combination  lock  or  secured  with  a 
lockbar  and  approved  combination 
padlock  in  areas  under  U.S.  Government 
control,  or  in  areas  not  under  U.S. 
Government  control  provided  the  area  is 
protected  by  an  IDS  or  is  guarded  when 


unoccupied.  Where  IDS  is  used  to 
protect  such  information  it  should  meet 
the  requirements  of  appendix  G  to  this 
part.  Security  forces  shall  respond  to  the 
alarmed  location  within  45  minutes 
from  time  of  notification. 

(3)  Specialized  security  equipment — 
(i)  Military  platforms  or  classified 
munition  items.  The  Heads  of  the  DoD 
Components  shall,  consistent  with  this 
part,  delineate  the  appropriate  security 
measures  required  to  protect  classified 
information  stored  in  containers  on 
military  platforms  or  for  classified 
minution  items. 

(ii)  Special  purpose  containers.  GSA- 
approved  field  safes  and  special 
purpose  one  and  two  drawer  light- 
weight security  containers  approved  by 
the  GSA  are  used  primarily  for  storage 
of  classified  information  in  the  field  and 
in  military  platforms.  Such  containers 
shall  be  securely  fastened  to  the 
structure  or  under  constant  surveillance 
to  prevent  their  theft.  Use  of  these 
containers  in  ordinary  ofifice 
environmentas,  or  their  procurement  for 
this  purpose,  must  be  approved  by 
major  commands  or  equivalents, 
(iii)  Map  and  plan  files.  GSA- 
approved  map  and  plan  files  are 
available  for  storage  of  odd-sized  items 
such  as  computer  media,  maps,  charts, 
and  classified  equipment. 

(iv)  Modular  vaults.  GSA-approved 
modular  vaults  meeting  Federal 
Specification  AA-V-2737  may  be  used 
to  store  classified  information  as  an 
alternative  to  vault  requirements 
described  in  AppendixF  to  this  part. 

(4)  Replacement  of  combination  locks. 
The  mission  and  location  of  the  activity, 
the  classification  level  and  sensitivity  of 
the  information,  and  the  overall  security 
posture  of  the  activity  determines  the 
priority  for  replacement  of  existing 
combination  locks.  All  system 
components  and  supplemental  security 
measures  including  electronic  security 
systems  (e.g.,  intrusion  detection 
systems,  automated  entry  control 
subsystems,  and  video  assessment 
subsystems),  and  level  of  operations 
must  be  evaluated  by  the  commander 
when  determining  the  priority  for 
replacement  of  security  equipemnt. 
Appendix  H  to  this  part  provides  a 
matrix  illustrating  a  prioritization 
scheme  for  the  replacement  of  existing 
combination  locks  on  GSA-approved 
security  containers  and  vault  doors. 
Priority  1  requires  immediate 
replacement. 

(5)  Storage  of  bulky  material.  Storage 
areas  for  bulky  material  containing 
classified  information  may  have  access 
openings  secured  by  GSA-approved 
changeable  combination  padlocks 
(Federal  Specification  FF-P-110  series) 


or  high  security  key-operated  padlocks 
(Military  Specification  MIL-P-43607). 
Other  security  measures  are  required,  in 
accordance  with  paragraph  (c)(1)  of  this 
section. 

(i)  The  Heads  ot  tne  DoD  Components 
shall  establish  administrative 
procedures  for  the  control  and 
accountability  of  keys  and  locks 
whenever  key-operated,  high-seciu"ity 
padlocks  are  utilized.  The  level  of 
protection  provided  such  keys  shall  be 
equivalent  to  that  afforded  the  classified 
information  being  protected  by  the 
padlock. 

(ii)  10  U.S.C.  1386  makes 
unauthorized  possession  of  keys,  key- 
blanks,  keyways  or  locks  adopted  by 
any  part  of  the  Department  of  Defense 
for  use  in  the  protection  of  conventional 
arms,  ammunition,  or  explosives, 
special  weapons,  and  classified 
equipment,  a  criminal  offense 
punishable  by  fine  or  imprisonment  for 
up  to  10  years,  or  both. 

(d)  Procurement  of  new  storage 
equipment. — (1)  New  security  storage 
equipment  shall  be  procured  from  those 
items  listed  on  the  GSA  Federal  Supply 
Schedule.  Exceptions  may  be  made  by 
the  heads  of  the  DoD  Components,  with 
notification  to  the  ASD(C31). 
Components  should  retain  and  apply 
serviceable  storage  equipment  made 
available  as  consequence  of  draw 
downs,  contractor  turn-in  of  government 
furnished  equipment,  or  other  events; 
promptly  report  excess  containers  to 
property  disposal:  and  fulfill 
requirements  for  added  equipment 
through  property  disposal  when  that  is 
cost  beneficial. 

(2)  Current  holdings  of  classified 
material  shall  be  reduced  to  the 
minimum  required  for  mission 
accomplishment. 

(3)  Nothing  in  this  subpart  shall  be 
construed  to  modify  existing  Federal 
supply  class  management  assignments 
made  under  DoD  Directive  5030.47  >» 

(e)  Equipment  designations  and 
combinations — (1)  Numbering  and 
designating  storage  facilities.  There  will 
be  no  external  mark  revealing  the  level 
of  classified  information  authorized  to 
be  or  actually  stored  in  a  given 
contianer  or  vault.  Priorities  for 
emergency  evacuation  and  destruction 
will  not  be  marked  or  posted  on  the 
exterior  of  storage  containers  or  vaults. 

(2)  Combinations  to  containers  and 
vaults,  (i)  Changing.  Combinations  to 
security  containers,  vaults  and  secure 
rooms  shall  be  changed  only  by 
individuals  having  that  responsibility 
and  an  appropriate  security  clearance. 
Combinations  shall  be  changed: 


''■See  footnote  2  to  §  isaa.3. 
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(A)  When  placed  in  use; 

(B)  Whenever  an  individual  knowing 
the  combination  no  longer  requires 
access; 

(C)  When  the  combination  has  been 
subject  to  possible  compromise; 

(D)  At  least  once  eveiy  two  years;  or 

(E)  When  taken  out  of  service.  Built- 
in  combination  locks  shall  be  reset  to 
the  standard  combination  50-25-50; 
combination  padlocks  shall  be  reset  to 
the  standard  combination  10-20-30. 

(ii)  Selecting  combinations. 
Combinations  for  each  lock  shall  be 
unique  to  that  lock  and  shall  have  no 
systematic  relationship  to  other 
combinations  used  within  a  specific 
office.  Combination  numbers  shall  not 
be  derived  from  numbers  otherwise 
associated  with  the  specific  office  or  its 
personnel.  The  number  within  a 
combination  shall  be  selected  on  a 
random  basis  without  deliberate 
relationship  of  one  to  the  other  except 
to  provide  appropriate  variance  to 
operate  the  lock  properly. 

(iii)  Classifying  combinations.  The 
combination  of  a  container,  vault  or 
secure  room  used  for  the  storage  of 
classified  information  shall  be  assigned 
a  security  classification  equal  to  the 
highest  category  of  the  classified 
information  stored  therein.  Any  written 
record  of  the  combination  shall  be 
marked  with  the  classification. 
Declassification  of  combinations  occurs 
at  the  time  they  are  changed. 

(iv)  Recording  storage  facility  data.  A 
record  shall  be  maintained  for  each 
vault  or  secure  room  door,  or  container 
used  for  storage  of  classified 
information,  showing  location  of  the 
door  or  container,  and  the  names,  home 
addresses,  and  home  telephone  numbers 
of  the  individuals  having  knowledge  of 
the  combination.  Standard  Form  700, 
"Security  Container  Information,"  shall 
be  used  for  this  purpose. 

(A)  Part  1  of  the  SF  700,  when 
completed,  shall  be  placed  in  an  interior 
location  in  security  cabinets  and  on 
vault  or  secure  room  doors.  To  the 
extent  practical.  Part  1  shall  be  on  the 
inside  face  of  the  locking  drawer  of  file 
cabinets,  and  on  the  inside  surface  of 
map  and  plan  cabinet  and  vault  doors. 

(B)  SF  700,  Parts  2  and  2A.  shall  be 
marked  conspicuously  on  their  front 
with  the  highest  level  of  classification 
and  any  special  access  notice  applicable 
to  the  information  authorized  for  storage 
in  the  container  and  will  be  stored  in  a 
security  container  other  than  the  one  to 
which  they  apply. 

(C)  Internal  security  procedures  shall 
provide  for  prompt  notification  to  the 
official  responsible  for  the  area  if  a 
container  is  found  unsecured  and 
unattended  or  show  evidence  of 


unauthorized  entry  attempt  or  SF  700  is 
inaccessible  or  not  available. 

(P)  Listings  of  persons  having 
knowledge  of  the  combination  shall  be 
continued  as  necessary  on  an 
attachment  to  Part  2. 

(E)  Dissemination.  Access  to  the 
combination  of  a  vault  or  container  used 
for  the  storage  of  classified  information 
shall  be  granted  only  to  those 
individuals  who  are  authorized  access 
to  the  classified  information  to  be  stored 
therein. 

(3)  Access  controls.  Entrances  to 
secure  rooms  or  areas  should  be  under 
visual  control  at  all  times  during  duty 
hours  to  preclude  entry  by  unauthorized 
personnel  or  equipped  with  electric, 
mechanical  or  electromechanical  access 
control  devices  to  limit  access  during 
duty  hours.  Appendix  I  to  this  part 
provides  standards  for  these  access 
control  devices;  the  use  of  automated 
systems  described  therein  is 
encouraged. 

(f)  Repair  of  "damaged  security 
containers.  Neutralization  of  lock-outs 
or  repair  of  any  damage  that  affects  the 
integrity  of  a  security  container 
approved  for  storage  of  classified 
information  shall  be  accomplished  only 
by  authorized  persons  who  have  been 
the  subject  of  a  trustworthiness 
determination  in  accordance  with  32 
CFR  part  154  and  are  continuously 
escorted  while  so  engaged. 

(1)  With  the  exception  of  frames  bent 
through  application  of  extraordinary 
stress,  a  GSA-approved  security 
container  manufactured  prior  to  October 
1991  (identified  by  a  silver  GSA  label 
with  black  lettering  affixed  to  the 
exterior  of  the  container)  is  considered 
to  have  been  restored  to  its  original  state 
of  security  integrity  as  follows: 

(i)  All  damaged  or  altered  parts,  for 
example,  the  locking  drawer,  drawer 
head,  or  lock,  are  replaced;  or 

(ii)  Has  been  drilled  immediately 
adjacent  to  or  through  the  dial  ring  to 
neutralize  a  lockout,  a  replacement  lock 
meeting  FF-L-2740  is  used,  and  the 
drilled  hole  is  repaired  with  a  tapered, 
hardened  tool-steel  pin,  or  a  steel 
dowel,  drill  bit,  or  bearing  with  a 
diameter  slightly  larger  than  the  hole 
and  of  such  length  that  when  driven 
into  the  hole  there  shall  remain  at  each 
end  of  the  rod  a  shallow  recess  not  less 
than  Vh  inch  nor  more  than  Vib  inch 
deep  to  permit  the  acceptance  of 
substantial  welds,  and  the  rod  is  welded 
both  on  the  inside  and  outside  surfaces. 
The  outside  of  the  drawer  head  must 
then  be  puttied,  sanded,  and  repainted 
in  such  a  way  that  no  visible  evidence 
of  the  hole  or  its  repair  remains  on  the 
outer  surface. 


(2)  In  the  interests  of  cost  efficiency, 
the  procedures  identified  in  paragraph 
(f)(2)(l)(i)  of  this  section  should  not  be 
used  for  GSA-approved  security 
containers  purchased  after  October  1991 
(distinguished  by  a  silver  GSA  label 
with  red  lettering  affixed  to  the  outside 
of  the  container  control  drawer)  until  it 
is  first  determined  whether  warranty 
protection  still  applies.  To  make  this 
determination,  it  will  be  necessary  to 
contact  the  manufacturer  and  provide 
the  serial  number  and  date  of 
manufacture  of  the  container.  If  the 
container  is  under  warranty,  a  lock-out 
will  be  neutralized  using  the  procedures 
described  in  the  Naval  Facilities 
Engineering  Service  Center  (NFESC) 
Technical  Data  Sheet  (TDS)  2000-SHR. 

(3)  Unapproved  modification  or  repair 
of  security  containers  and  vault  doors  is 
considered  a  violation  of  the  container's 
or  door's  integrity  and  the  GSA  label 
shall  be  removed.  Thereafter,  they  may 
not  be  used  to  protect  classified 
information  except  as  otherwise 
authorized  in  this  part. 

(g)  Maintenance  and  operating 
inspections — (1)  Maintenance.  The 
Heads  of  the  DoD  Components  shall 
establish  procedures  concerning 
maintenance  of  classified  material 
security  containers  and  vaults  to 
accomplish  the  following: 

(i)  Permit  only  those  persons  who 
have  been  the  subject  of  a 
trustworthiness  determination  in 
accordance  with  32  CFR  part  154  to 
perform  maintenance  which  affects  the 
protective  features  of  the  container  or 
vault. 

(ii)  Require  a  record  of  all 
maintenance  performed  on  a  container 
or  vault  be  maintained  by  the  using 
activity  and  retained  with  the  container 
or  vault.  The  record  shall  reflect  the 
operating  problem  requiring 
maintenance,  the  date  maintenance  was 
performed,  the  name  and  organization 
of  the  maintenance  technician,  the  work 
accomplished,  and  the  activity  official 
certifj'ing  the  subsequent  proper 
operation  of  the  container  or  vault. 
These  records  shall  be  retained  for  the 
service  life  of  the  container  or  vault. 

(iii)  Refer  any  discovery  of 
unauthorized  tampering  or  modification 
of  a  container  or  vault  to  the  supporting 
counterintelligence  organization  for 
investigation. 

(iv)  Provide  a  preventive  maintenance 
program  for  containers  and  vaults  to 
detect  and  correct  operating  problems 
affecting  their  security. 

(2)  Operating  inspections.  Containers 
and  vaults  shall  be  inspected  before 
being  used,  and  periodically  thereafter, 
and  whoever  discovered  open  and 
unattended  or  evidence  of  actual  or 


attempted  unauthorized  forced  or  covert 
entry  is  present  to  assure  the  presence 
and  proper  operation  of  their  protective 
security  features  before  they  may 
continue  in  use  to  store  classified 
material. 

§  159a.38    Custodial  precautions. 

(a)  Responsibilities  of  custodians. 
Anyone  who  has  been  duly  authorized/ 
appointed  to  maintain  classified 
information  is  responsible  for  its 
safekeeping,  to  include  storing  the 
material  in  approved  storage  containers 
or  facilities  when  it  is  not  in  use  or 
under  the  supervision  of  an  authorized 
person. 

(b)  Residential  storage  arrangements. 
Only  the  Head  of  a  DoD  Component,  or 
single  designee  at  the  Component 
headquarters  and  major  command 
levels,  may  authorize  removal  of 
classified  material  from  designated 
working  areas  in  off-duty  hours,  for 
work  at  home  or  otherwise,  provided 
that  a  GSA-approved  security  container 
is  furnished  and  appropriate  regulations 
otherwise  provide  for  the  maximum 
protection  possible  under  the 
circumstances.  Any  such  arrangements 
approved  before  the  effective  date  of 
this  part  shall  be  reevaluated  and.  if 
continued  approval  is  warranted, 
compliance  with  this  paragraph  is 
necessary. 

(c)  Care  during  working  hours.  (1) 
Classified  material  removed  from 
storage  shall  be  kept  under  constant 
surveillance  by  persons  authorized 
access  and  having  a  need  to  know 
thereto  and,  when  not  in  use,  protected 
from  unauthorized  view  of  its  classified 
contents  until  returned  to  storage.  Such 
protection  shall  be  provided,  as 
applicable,  by  the  material's 
unclassified  cover  or  by  an  appropriate 
cover  sheet.  Cover  sheets  shall  be 
Standard  Forms  703,  704  and  705  for, 
respectively.  Top  Secret,  Secret,  and 
Confidential  documents. 

(2)  Preliminary  drafts,  carbon  sheets, 
plates,  stencils,  stenographic  notes, 
worksheets,  computer  and  typewriter 
ribbons,  transfer  medium  and  other 
items  containing  classified  information 
shall  be  safeguarded  according  to  the 
level  of  classified  information  they 
contain  and  shall  be  accordingly 
destroyed  after  they  have  served  their 
purpose.  Transfer  medium  include 
drums,  cartridges,  belts,  sheets, 
memory,  and  other  material  in  copiers, 
printers,  facsimile  and  other  devices  of 
items  which  receive  or  come  in  contact 
with  classified  information. 

(3)  Destruction  of  personal  computer 
printer  or  typewriter  ribbons  from 
which  classified  information  can  be 
obtained  shall  be  accomplished  in  the 


manner  prescribed  for  classified 
working  papers  of  the  same 
classification.  After  the  upper  and  lower 
sections  have  been  cycled  through  and 
overprinted  five  times  in  all  ribbon  or 
impact  or  typing  positions,  fabric 
ribbons  may  be  treated  as  unclassified 
regardless  of  their  previous  classified 
use.  Carbon  and  plastic  ribbons  and 
carbon  paper  that  have  been  used  in  the 
production  of  classified  information 
shall  be  destroyed  in  the  manner 
prescribed  for  working  papers  of  the 
same  classification  after  initial  usage. 
However,  any  typewriter  ribbon  that 
uses  technology  which  enables  the 
ribbon  to  be  struckijeveral  times  in  the 
same  area  before  it  moves  to  the  next 
position  may  be  treated  as  unclassified. 

(d)  End-oj-day  security  checks.  The 
Heads  of  activities  that  process  or  store 
classified  information  shall  establish  a 
system  of  security  checks  at  the  close  of 
each  working  day  to  ensure  that  the  area 
is  secure.  Standard  Form  701,  "Activity 
Security  Checklist,"  shall  be  used  to 
record  such  checks.  Standard  Form  702. 
"Security  Container  Check  Sheet,"  shall 
be  used  to  record  the  use  of  all  vaults, 
secure  rooms  and  containers  used  for 
the  storage  of  classified  material. 

(e)  Emergency  planning.  (1)  Plans 
shall  be  developed  for  the  protection, 
removal,  or  destruction  of  classified 
material  in  case  of  fire,  natural  disaster, 
civil  disturbance,  terrorist  activities,  or 
enemy  action.  Such  plans  shall  establish 
detailed  procedures  and  responsibilities 
for  the  protection  of  classified  material 
to  ensure  that  the  material  does  not 
come  into  the  possession  of 
unauthorized  persons.  These  plans  shall 
include  the  treatment  of  classified 
information  located  in  foreign  countries. 
Emergency  destruction  procedures  are 
not  needed  for  activities  located  inside 
the  50  states. 

(2)  These  emergency  planning 
procedures  do  not  apply  to  material 
related  to  COMSEC  Planning  for  the 
emergency  protection  including 
emergency  destruction  under  no-notice 
conditions  of  classified  COMSEC 
material  shall  be  developed  in 
accordance  with  requirements  of  NACSI 
4006. 

(3)  Emergency  plans  shall  provide  for 
the  protection  of  classified  material  in  a 
manner  that  will  minimize  the  risk  of 
injury  or  loss  of  life  to  personnel.  In  the 
case  of  fire  or  natural  disaster,  the 
immediate  placement  of  authorized 
personnel  around  the  affected  area, 
preinstructed  and  trained  to  prevent  the 
removal  of  classified  material  by 
unauthorized  personnel,  is  an 
acceptable  means  of  protecting 
classified  material  and  reducing 
casualty  risk.  Such  plans  shall  provide 


for  emergency  destruction  to  preclude 
capture  of  classified  material  when 
determined  to  be  required  in  overseas 
locations. 

(0  Telecommunications 
conversations.  (1)  Classifed  information 
shall  not  be  discussed  in  telephone 
conversations  except  over  approved 
secure  communications  circuits,  that  is, 
cryptographically  protected  circuits  or 
protected  distributions  systems  installed 
in  accordance  with  National  COMSEC 
Instruction  4009. 

(2)  The  Secure  Telephone  Unit-Ill 
(STU-III)  is  approved  for  classified 
discussions  within  the  limitations 
displayed  by  the  STU-III.  The  need-to- 
know  must  be  estabUshed  before 
discussing  classified  information. 

(3)  Users  of  secure  telephones  shall 
assure  that  only  persons  with 
appropriate  clearance  and  need-to-know 
are  within  hearing  range  of  their 
conversation. 

(g)  Removal  of  classified  storage  and 
information  processing  equipment.  All 
classified  storage  containers  and 
information  processing  equipment  shall 
be  inspected  by  properly  cleared 
personnel  before  removal  from 
protected  areas  or  unauthorized  persons 
are  allowed  access  to  them.  The 
inspection  shall  be  accomplished  to 
assure  no  classified  information  remains 
within  the  equipment.  Some  examples 
of  equipment  which  shall  be  inspected 
are: 

(1)  Reproduction  or  facsimile 
machines  and  AIS  components  and 
other  office  equipment  used  to  process 
classified  information. 

(2)  GSA-approved  security  containers, 
filing  cabinets,  or  other  storage 
containers  used  for  safeguarding 
classified  information;  and 

(3)  Other  items  of  equipment  that  may 
inadvertently  contain  classified 
information. 

(h)  Classified  discussions,  meetings 
and  conferences.  Security  requirements 
and  procedures  governing  disclosure  of 
classified  information  at  conferences, 
symposia,  conventions,  and  similar 
meetings,  and  those  governing  the 
sponsorship  and  attendance  of  U.S.  and 
foreign  personnel  at  such  meetings,  are 
set  forth  in  DoD  Directive  5200.12,2'' 
DoD  histruction  5230.20.2>  DoD 
5220.22-R,22  and  DoD  5220.22-M," 

(i)  Safeguarding  of  U.S.  classified 
information  located  in  foreign  countries. 
Except  for  classified  information  that 
has  been  authorized  for  release  to  a 
foreign  government  or  international 


•'"See  footnote  2  to  §  159a. 3. 
2'  See  footnote  2  to  §  159a. 3. 
"See  footnote  2  to  §  159a.3. 
"See  footnote  3  to  §  159a. 3. 
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organization  pursuant  to  DoD  Directive 
5230.11  ^*  and  is  under  the  security 
control  of  such  government  or 
organization,  the  retention  of  U.S. 
classified  material  in  foreign  countries 
may  be  authorized  only  when  that 
material  is  necessary  to  satisfy  specific 
U.S.  Government  requirements.  This 
includes  classified  material  temporarily 
transferred  into  a  foreign  country 
through  U.S.  Government  personnel 
authorized  to  escort  or  handcarry  such 
material  pursuant  to  §  159a.59.  as 
applicable.  Whether  permanently  or 
temporarily  retained,  the  classified 
materials  shall  be  stored  under  U.S. 
Government  control,  as  follows.  See 
§  159a.37(c)  additional  guidance  on  Top 
Secret  information. 

(1)  At  a  U.S.  military  installation,  or 
a  location  where  the  United  States 
enjoys  extraterritorial  status,  such  as  an 
embassy  or  consulate. 

(2)  At  a  U.S.  Government  activity 
located  in  a  building  used  exclusively 
by  U.S.  Government  tenants,  if  the 
building  is  under  24-hour  control  by 
U.S.  Govermnent  personnel. 

(3)  At  a  U.S.  Government  activity 
located  in  a  building  not  used 
exclusively  by  U.S.  Government  tenants 
nor  under  host-government  control, 
provided  the  classified  material  is 
stored  in  security  containers  approved 
by  the  GSA  and  is  placed  under  24-hour 
control  by  U.S.  Government  personnel. 

(4)  At  a  U.S.  Government  activity 
located  in  a  building  not  used 
exclusively  by  U.S.  Government  tenants, 
but  which  is  under  host-government 
control,  provided  the  classified  material 
is  stored  in  GSA-approved  security 
containers  that  are  further  secured  in  a 
locked  room  or  area  to  which  only  U.S. 
personnel  have  access. 

(5)  When  host  government  and  U.S. 
personnel  are  collocated,  U.S.  classified 
material  that  has  not  been  authorized  for 
release  to  the  host  government  under 
DoD  Directive  5230.11,  shall,  be 
segregated  from  releasable  classified 
material  to  facilitate  physical  control 
and  prevent  inadvertent  compromise. 
U.S.  classified  material  that  is  releasable 
to  the  host  country  need  not  be  subject 
to  the  24-hour  U.S.  control  requirement 
provided  the  host  government  exercises 
its  own  control  measures  over  the 
pertinent  areas  or  containers  during 
nonduty  hours. 

(6)  Foreign  nationals  shall  be  escorted 
while  in  areas  where  nonreleasable  U.S. 
classified  material  is  handled  or  stored. 
When  required  by  operational  necessity, 
foreign  nationals  may  be  permitted, 
during  duty  hours  unescorted  entry  to 
such  areas  provided  the  nonreleasable 


^*  See  footnote  2  to  §  159a.3. 


information  is  properly  stored  or  is 
under  the  direct  personal  supervision 
and  control  of  cleared  U.S.  personnel 
who  can  prevent  unauthorized  access. 

(7)  Under  field  conditions  during 
military  operations,  the  commander 
may  prescribe  the  measures  deemed 
adequate  to  protect  classified  material. 

(j)  Non-COMSEC  classified 
information  processing  equipment.  The 
Department  of  Defense  has  a  variety  of 
non-COMSEC  approved  equipment  to 
process  classified  information.  This 
includes  copiers,  fascimile  machines, 
printers,  scanners,  cameras,  printers  for 
AISs,  AISs.  electronic  typewriters,  and 
other  word  processirtfPsystems  among 
others.  Because  much  of  this  equipment 
has  known  security  vulnerabilities,  its 
use  can  cause  luiauthorized  disclosure. 

(1)  Activities  must  identify  those 
features,  parts,  or  functions  of 
equipment  used  to  process  classified 
information  which  may  retain  all  or  part 
of  the  information.  Activity  security 
procedures  must  prescribe  safeguards 
to: 

(i)  Prevent  unauthorized  access  to  that 
information. 

(ii)  Replace  and  destroy  equipment 
parts  as  classified  material  when  the 
information  cannot  be  removed  from 
them.  Alternatively,  the  equipment  may 
be  designated  as  "classified"  and 
protected  at  least  at  the  retained 
information's  classification  level. 

(2)  Activities  will  select  equipment 
that  performs  the  needed  function  and 
presents  the  lowest  acceptable  risk  to 
the  classified  information  the 
equipment  processes. 

(3)  Activities  will  comply  with 
guidance  on  security  vulnerabilities 
issued  by  appropriate  authority  and 
must  report  equipment  problems  and 
failures. 

(k)  Reporting  equipment  pmblems 
and  vulnerabilities.  (1)  The  equipment 
that  the  Department  of  Defense  uses  to 
safeguard,  destroy  or  process  classified 
information  can  fail  to  function  properly 
or  otherwise  perform  in  a  way  that 
threatens  that  information.  When  that 
occurs,  responsible  individuals  within 
the  using  activities  must  promptly: 

(i)  Restore  the  protection  to  the 
information. 

(ii)  Report  the  incident  to  their 
Component  security  office.  Such  report 
shall: 

(A)  Be  classified  or  transmitted  by 
secure  means,  as  warranted  by  the 
nature  of  the  problem. 

(B)  Describe  the  problem;  the 
equipment's  type,  manufacturer,  and 
any  serial  number;  the  number  of 
equipment  units  involved;  and  any 
means  found  to  overcome  the  problem. 


(C)  Be  in  addition  to  those  made  to 
logistics,  supply,  or  contracting  offices, 
or  those  made  in  reporting  security 
violations. 

(2)  Component  security  offices 
receiving  such  reports  shall  assess  the 
impact  on  other  Component  activities 
and  advise  them  accordingly.  They  shall, 
also  promptly  send  a  copy  of  the  initial 
and  any  subsequent  reports  to  the 
Director,  Counterintelligence  and 
Security  Programs,  ODASD(I&S), 
OASD{C3I).  They  shall  include  their 
assessment  of  the  impact  and  a 
summery  of  the  related  Component 
actions. 

(3)  Problems  or  vulnerabilities  with 
COMSEC  equipment  and  controlled 
Cryptographic  Items  shall  be  reported  as 
prescribed  by  the  controlling  COMSEC 
authorities  rather  than  under  this 
paragraph.  The  COMSEC  authority  shall 
promptly  coordinate  these  reports  and 
correcting  actions  with  the  Director, 
Counterintelligence  and  Security 
Programs,  OASD(C3I).  when  the 
problems  or  vulnerabilities  are  common 
to  all  such  equipment. 

§  159a.39    Installation  entry  and  exK 
Inspection  program. 

(a)  Policy.  Commanders  shall 
prescribe  procedures  for  inspecting 
persons,  their  property  and  vehicles  at 
entry  and  exit  points  of  installations  or 
at  designated  secure  areas  within  an 
installation  and  for  search  of  persons 
and  their  possessions  while  on  an 
installation. 

(1)  This  shall  include  determination 
of  whether  inspections  are  randomly 
conducted  or  mandatory  for  all,  and 
shall  prescribe  procedures  to  ensure  the 
safeguarding  of  classified  information. 

(2)  Examinations  of  individuals  and 
their  possessions  while  on  the 
installation  for  th&  primary  purpose  of 
obtaining  evidence  is  classified  as  a 
"search"  under  the  fourth  amendment 
and  separate  guidance  regarding  the 
conduct  of  these  searches  shall  be 
issued. 

(3)  All  procedures  shall  be  reviewed 
for  legal  sufficiency  by  the  general 
counsel  or  legal  advisor  before  issuance. 
These  procedures  shall  require 
Commanders  to  consult  with  their 
servicing  Judge  Advocate  or  other  legal 
advisor  before  authorizing  gate 
inspections. 

(b)  [Reserved] 

Appendix  C  to  Part  159a    [Amended] 

7.  Appendix  C  to  Part  159a, 
paragraphs  l.a.  and  2.a.,  paragraphs 
2.b.(d)(4).  introductory  text,  and 
2.b.(d)(5)(b)  paragraph  c.(4)(b).  and 
paragraphs  4.a.  and  4.c.  are  amended  by 


adding  "Chairman  of  the"  before  "Joint 
Chiefs  of  Staff 

8.  Appendices  F  through  I  to  part 
159a  are  added  as  follows: 

Appendix  F  to  Part  159a— Vault  and  Secure 
Room  Construction  Standards 

1.  Vault 

a.  Floor  and  Walls.  Eight  inches  of  concrete 
reinforced  to  meet  current  structural 
standards.  Walls  are  to  extend  to  the 
underside  of  the  roof  slab  above. 

b.  Roof  Monolithic  reinforced  concrete 
slab  of  thickness  to  be  determined  by 
structural  requirements,  but  not  less  than  the 
floor  and  walls. 

c.  Ceiling.  The  roof  or  ceiling  must  he 
reinforced  concrete  of  a  thickness  to  be 
determined  by  structural  requirements,  but 
not  less  than  the  floors  and  walls. 

d.  Vault  door  and  frame  unit  should 
conform  to  Federal  Specification  AA-D-2757 
Class  8  vault  door,  or  Federal  Specification 
AA-D-600  Class  5  vault  door. 

2.  Secure  Room 

a.  The  walls,  floor,  and  roof  construction 
of  secure  rooms  must  be  of  permanent 
construction  materials;  i.e.,  plaster,  gypsum 
wallboard.  metal  panels,  hardboard,  wood, 
plywood,  or  other  materials  offering 
resistance  to,  and  evidence  of  unauthorized 
entry  into  the  area.  Walls  shall  be  extended 
to  the  true  ceiling  and  attached  with 
permanent  construction  materials,  wire  mesh 
or  18  gauge  expanded  steel  screen. 

b.  Ceiling.  The  ceilings  shall  be  constructed 
of  plaster,  gypsum,  wallboard  material, 
hardwood,  or  any  other  acceptable  material. 

c.  Doors.  The  access  door  to  the  room  shall 
be  substantially  constructed  of  wood  or 
metal.  The  hinge  pins  of  outswing  doors  shall 
be  peened,  brazed,  or  spot  welded  to  prevent 
removal.  Door  should  be  equipped  with  a 
built-in  GSA-approved  combination  lock 
meeting  Federal  Specification  FF-L-2740. 

d.  Windows.  Windows  which  are  less  than 
18  feet  above  the  ground  measured  from  the 
bottom  of  the  window,  or  are  easily 
accessible  by  means  of  objects  directly 
beneath  the  windows,  shall  be  constructed 
from  or  covered  with  materials  which  will 
provide  protection  from  forced  entry.  The 
protection  provided  to  the  windows  need  be 
no  stronger  than  the  strength  of  the 
contiguous  walls. 

e.  Openings.  Utility  openings  such  as  ducts 
and  vents  should  be  kept  at  less  than  man- 
passable  (96  square  inches)  opening. 
Openings  larger  than  96  square  inches  will  be 
hardened  in  accordance  with  Military 
Handbook  101 3/1  A. 

Appendix  G  to  Part  159a— IDS  Standards 

1 .  An  IDS  must  detect  an  unauthorized 
penetration  in  the  secured  area.  An  IDS 
complements  other  physical  security 
measures  and  consists  of  the  following: 

a.  Intrusion  Detection  Equipment  (IDEI. 

b.  Security  forces. 

c.  Operating  procedures. 

2.  System  functions. 

a.  IDS  components  operate  as  a  system 
with  the  following  four  distinct  phases: 

(1)  Detection. 

(2)  Communications. 


(3)  Assessment. 

(4)  Response. 

b.  These  elements  are  equally  important, 
and  none  can  be  eliminated  if  an  IDS  is  to 
provide  an  acceptable  degree  of  protection. 

(1)  Detection:  The  detection  phase  begins 
as  soon  as  a  detector  or  sensor  reacts  to 
stimuli  it  is  designed  to  detect.  The  sensor 
alarm  condition  is  then  transmitted  over 
cabling  located  within  the  protected  area  to 
the  Premise  Control  Unit  (PCU).  The  PCU 
may  service  many  sensors.  The  PCU  and  the 
sensors  it  serves  comprise  a  "zone"  at  the 
monitor  station.  This  shall  be  used  as  the 
defmition  of  an  alarmed  zone  for  purposes  of 
this  part. 

(2)  Reporting:  The  PCU  receives  signals 
from  all  sensors  in  a  protected  area  and 
incorporates  these  signals  into  a 
communication  scheme.  Another  signal  is 
added  to  the  communication  for  supervision 
to  prevent  compromise  of  the  communication 
scheme.  This  supervised  signal  is  intended  to 
disguise  the  information  and  protect  the  IDS 
against  tampering  or  injection  of  false 
information  by  an  intruder.  The  supervised 
signal  is  sent  by  the  PCU  through  the 
transmission  link  to  the  monitor  station. 
Inside  the  monitor  station  either  a  dedicated 
panel  or  central  processor  monitors 
information  from  the  PCU  signals.  When  an 
alarm  occurs,  an  annunciator  generates  an 
audible  and  visible  alert  to  security 
personnel.  Alarms  result  normally  from 
intrusion,  tampering,  component  failure,  or 
system  power  failure. 

(3)  i4ssessmenf ;  The  assessment  period  is 
the  first  phrase  that  requires  human 
interaction.  When  alarm  conditions  occur, 
the  operator  assesses  the  situation  and 
dispatches  the  response  force. 

(4)  Response:  The  response  phase  t)egins  as 
soon  as  the  operator  assesses  an  alarm 
condition.  A  respionse  force  must 
immediately  respond  to  all  alarms.  The 
response  phase  must  also  determine  the 
precise  nature  of  the  alarm  and  take  all 
measures  necessary  to  safeguard  the  secure 
area. 


3.  Use  of  IDS 

a.  As  determined  by  the  commander  all 
areas  that  reasonably  afford  access  to  the 
container,  or  where  classified  data  is  stored 
should  be  protected  by  IDS  unless 
continually  occupied.  Prior  to  the  installation 
of  an  IDS,  commanders  shall  consider  the 
threat,  vulnerabilities,  in-depth  security 
measures  and  shall  perform  a  risk  analysis. 

b.  Acceptability  of  Equipment:  All  IDE 
must  be  UL-listed  (or  equivalent)  and 
approved  by  the  DoD  Component  or 
government  contractor.  Government 
installed,  maintained,  or  furnished  systems 
are  acceptable. 

4.  Equipment 
a.  Transmission  Line  Security:  When  the 

transmission  line  leaves  the  facility  and 
traverses  an  uncontrolled  area.  Class  I  or 
Class  II  line  supervision  shall  be  used. 

(1)  Class  1:  Class  I  line  security  is  achieved 
through  the  use  of  DES  or  an  algorithm  liased 
on  the  cypher  feedback  or  cypher  block 
chaining  mode  of  encryption.  Certification  by 
NIST  or  another  independent  testing 
laboratory  is  required. 


(2)  Class  II:  Class  II  line  supervision  refers 
to  systems  in  which  the  transmission  is  based 
on  pseudo  random  generated  tones  or  digital 
encoding  using  an  interrogation  and  response 
scheme  throughout  the  entire 
communication,  or  UL  Class  AA  line 
supervision.  The  signal  shall  not  repeat  itself 
within  a  minimum  6  month  period.  Class  II 
security  shall  be  impervious  to  compromise 
using  resistance,  voltage,  current,  or  signal 
substitution  techniques. 

b.  Internal  Cabling:  The  cabling  between 
the  sensors  and  the  PCU  should  be  dedicated 
to  IDE  and  must  comply  with  national  and 
local  code  standards. 

c.  Entry  Control  Systems:  If  an  entry 
control  system  is  integrated  into  an  IDS, 
reports  from  the  automated  entry  control 
system  should  be  sutiordinate  in  priority  to 
reports  from  intrusion  alarms. 

d.  Maintenance  Mode:  When  an  alarm  zone 
is  placed  in  the  maintenance  mode,  this 
condition  shall  b»e  signaled  to  the  monitor 
station.  This  signal  must  appear  as  an  alarm 
or  maintenance  message  at  the  monitor 
station  and  the  IDS  shall  not  be  securable 
while  in  the  maintenance  mode.  The  alarm 
or  message  must  be  continually  visible  at  the 
monitor  station  throughout  the  period  of 
maintenance.  A  standard  operating 
procedure  must  be  established  to  address 
appropriate  actions  when  maintenance 
access  is  indicated  at  the  panel.  All 
maintenance  periods  shall  be  archived  in  the 
system.  A  self-test  feature  shall  be  limited  to 
one  second  per  occurrence. 

e.  Annunciation  of  Shunting  or  Masking 
Condition:  Shunting  or  masking  of  any 
internal  zone  or  sensor  must  b>e  appropriately 
logged  or  recorded  in  archive.  A  shunted  or 
masked  internal  zone  or  sertsor  must  be 
displayed  as  such  at  the  monitor  station 
throughout  the  period  the  condition  exists 
whenever  there  is  a  survey  of  zones  or 
sensors. 

f.  Indications  of  alarm  status  shall  be 
revealed  at  the  monitoring  station  and 
optionally  within  the  confines  of  the  secure 
area. 

g.  Power  Supplies:  Primary  power  of  all 
IDE  shall  be  commercial  AC  or  DC  power.  In 
the  event  of  commercial  power  failure  at  the 
protected  area  or  monitor  station,  the 
equipment  shall  change  power  sources 
without  causing  an  alarm  indication. 

(1).  Emergency  Power.  Emergency  power 
shall  consist  of  a  protected  independent 
backup  power  source  that  provides  a 
minimum  of  4  hours  operating  power  battery 
and/or  generator  f>ower.  When  batteries  are 
used  for  emergency  power,  they  shall  be 
maintained  at  full  charge  by  automatic 
charging  circuits.  The  manufacturer's 
periodic  maintenance  schedule  shall  be 
followed  and  results  documented. 

(2)  Poiver  Source  and  Failure  Indication: 
An  illuminated  indication  shall  exist  at  the 
PCU  of  the  power  source  in  use  (AC  or  DC). 
Equipmeftt  at  the  monitor  station  shall 
indicate  a  failure  in  power  source,  a  change 
in  pKJwer  source,  and  the  location  of  the 
failure  or  change. 

h.  Component  Tamper  Protection:  IDE 
components  located  inside  or  outside  the 
secure  area  should  be  evaluated  for  a  tamper 
protection  requirement.  If  access  to  a 
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junction  box  or  controller  will  enable  an 
unauthorized  modification,  tamper 
protection  should  be  provided. 

5.  System  Requirements 

a.  Independent  Equipment.  When  many 
alarmed  areas  are  protected  by  one  monitor 
station,  secure  room  zones  must  be  clearly 
distinguishable  from  the  other  zones  to 
fecilitate  a  priority  response.  All  sensors 
shall  be  installed  within  the  protected  area. 

b.  Access  and/or  Secure  Switch  and  PCU: 
No  caftability  should  exist  to  allow  changing 
the  access  status  of  the  IDS  from  a  location 
outside  the  protected  area.  All  PCUs  must  be 
located  inside  the  secure  area  and  should  be 
located  near  the  entrance.  Assigned 
personnel  should  initiate  all  changes  in 
access  and  secure  status.  Operation  of  the 
PCU  may  be  restricted  by  use  of  a  device  or 
procedure  that  verifies  authorized  use.  In  the 
secure  mode,  any  unauthorized  entry  into  the 
space  shall  cause  an  alarm  to  be  transmitted 
to  the  monitor  station. 

c.  Motion  Detection  Protection:  Secure 
areas  that  reasonably  afford  access  to  the 
container  or  where  classified  data  is  stored 


should  be  protected  with  motion  detection 
sensors:  e.g.,  ultrasonic  and  passive  infrared. 
Use  of  dual  technology  is  authorized  when 
one  technology  transmits  an  alarm  condition 
independent  from  the  other  technology.  A 
failed  detector  shall  cause  an  immediate  and 
continuous  alarm  condition. 

d.  Protection  of  Perimeter  Doors:  Each 
perimeter  door  shall  be  protected  by  a 
balanced  magnetic  switch  (BMS)  that  meets 
the  standards  of  UL  634. 

e.  Windows:  All  readily  accessible 
windows  (within  18  feet  of  ground  level) 
shall  be  protected  by  an  IDS,  either 
independently  or  by  the  motion  detection 
sensors  in  the  space. 

f.  IDS  Requirements  for  Continuous 
Operations  Facilities:  A  continuous 
operations  facility  may  not  require  an  IDS. 
This  type  of  secure  area  should  be  equipped 
with  an  alerting  system  if  the  occupants 
cannot  observe  all  p>otential  entrances  into 
the  room.  Duress  devices  may  also  be 
required. 

g.  False  and/or  Nuisance  Alarm:  Any  alarm 
signal  transmitted  in  the  absence  of  detected 
intrusion  or  identified  as  a  nuisance  alarm  is 


a  false  alarm.  A  nuisance  alarm  is  the 
activation  of  an  alarm  sensor  by  some 
influence  for  which  the  sensor  was  designed 
but  which  is  not  related  to  an  intrusion 
attempt.  All  alarms  shall  be  investigated  and 
the  results  documented.  The  maintenance 
program  for  the  IDS  should  ensure  that 
incidents  of  false  alarms  should  not  exceed 
1  in  a  period  of  30  days  per  zone. 

6.  Personnel 

a.  IDS  Installation  and  Maintenance 
Personnel:  Alarm  installation  and 
maintenance  should  be  accomplished  by  U.S. 
citizens  who  have  been  subjected  to  a 
trustworthiness  determination  in  accordance 
with  32  CFR  part  154. 

b.  Monitor  Station  Staffing:  The  monitor 
station  should  be  supervised  continuously  by 
U.S.  citizens  who  have  been  subjected  to  a 
trustworthiness  determination  in  accordance 
with  32  CFR  part  154. 

Appendix  H  to  Part  lS9a — Priority  for 
Replacement 

Priorities  range  from  1  to  4,  with  1  being 
the  highest  and  4  the  lowest. 


Lock  Replacement  Priorities  in  the  United  States  and  its  Territories 


Item 

TS/SAP 

TS 

S/SAP 

S-C 

Vault  Doors  

1 
3 

1 
1 

1 

4 
1 
1 

3 
4 
1 
2 

4 

Containers  (A)'  

4 

Containers  (8)* 

2 

Crypto  

— "" - 

2 

LOCK  Replacement  Priorities  Outside  the  United  States  and  its  Territories 


Item 

TS/SAP 

TS 

S/SAP 

S-C 

Vault  Doors 

1 
2 
1 

1 

1 

1 
2 

1 
1 
1 

2 
3 

1 
2 
1 

2 

Containers  (A) '  

3 

Containers  IB)* 

2 

Crvpto  

2 

Hioh  Risk  Areas  

1 

'  A — Located  in  a  controlled  environment  where  the  Department  of  Defense  has  the  authority  to  prevent  unauthonzed  disclosure  of  classified 
Information.  The  Government  may  control  or  deny  access  to  the  space,  post  guards,  require  identification,  challenge  presence,  inspect  packages, 
program  elevators,  or  take  other  reasonable  measures  necessary  to  deny  unauthorized  access. 

2  B— Located  in  an  uncontrolled  area  without  perimeter  security  measures. 


Appendix  I  to  Part  159a — Access 
Controls 

1.  Access  Controls:  The  f)erimeter  entrance 
should  be  under  visual  control  at  all  times 
during  working  hours  to  preclude  entry  by 
unauthorized  fjersonnel.  This  may  be 
accomplished  by  several  methods  (e.g., 
employee  work  station,  guard,  and  CCTV). 
Regardless  of  the  method  utilized,  an  access 
control  system  shall  be  used  on  the  entrance. 
Uncleared  persons  are  to  be  escorted  within 
the  facility  by  a  cleared  person  who  is 
familiar  with  the  security  procedures  at  the 
fecility. 

a.  Automated  Entry  Control  Systems:  An 
automated  entry  control  system  may  be  used 
to  control  admittance  during  working  hours 
instead  of  visual  control,  if  it  meets  the 
criteria  stated  below. 

The  automated  entry  control  system  must 
identify  an  individual  authenticate  that 
person's  authority  to  enter  the  area  through 


the  use  of  an  identification  (ID)  badge  or 
card,  and  number  or  by  personal  identity 
verification.  Exist  should  also  be  recorded. 

(1)  ID  Badges  or  Key  Cards.  The  ID  badge 
or  key  card  must  use  embedded  sensors, 
integrated  circuits,  magnetic  stripes  or  other 
means  of  encoding  data  that  identifies  the 
facility  and  the  individual  to  whom  the  card 
is  issued. 

(2)  Personal  Identity  Verification.  Personel 
identity  verification  (biometrics  device) 
identifies  the  individual  requesting  access  by 
some  unique  personal  characteristic,  such  as: 

(a)  Fingerprinting 

(b)  Hand  Geometry 

(c)  Handwriting 

(d)  Retina 

(e)  Voice  recognition.  A  biometrics  device 
may  be  required  for  access  to  most  sensitive 
information. 

2.  In  conjunction  with  subparagraph 
l.a(2)(a),  above,  a  personal  identification 
number  (PIN)  may  be  required.  The  PIN  must 


be  separately  entered  into  the  system  by  each 
individual  using  a  keypad  device  and  shall 
consist  of  four  or  more  digits,  randomly 
selected,  with  no  known  or  logical 
association  with  the  individual.  The  PIN 
must  be  changed  when  it  is  believed  to  have 
been  compromised  or  subjected  to 
compromise. 

3.  Authentication  of  the  individual's 
authorization  to  enter  the  area  must  be 
accomplished  within  the  system  by  the 
inputs  from  the  ID  badge  and/or  card  or  the 
personal  identity  verification  device  or  the 
keypad  with  an  electronic  data  base  of 
individuals  authorized  into  the  area.  A 
procedure  must  be  established  for  removal  of 
the  individual's  authorization  to  enter  the 
area  upKin  reassignment,  transfer  or 
termination,  or  when  the  individual's  access 
is  suspended,  revoked,  or  downgraded  to  a 
level  lower  than  required. 

4.  Protection  must  be  established  and 
continuously  maintained  for  all  devices  and/ 


or  equipment  that  constitute  the  system.  The 
level  of  protection  may  vary  depending  on 
the  type  of  devices  and/or  equipment  being 
protected  with  the  basic  intent  of  utilizing 
the  security  controls  already  in  effect  within 
the  facility. 

a.  Location  where  authorization  data,  card 
encoded  data,  and  personal  identification  or 
verification  data  is  input,  stored,  or  recorded 
must  be  protected. 

b.  Card  readers,  keypads,  communication, 
or  interface  devices  located  outside  the 
entrance  to  a  controlled  area  shall  have 
tamper  resistant  enclosures,  and  be  securely 
fastened  to  a  wall  or  other  structure.  Control 
panels  located  within  a  controlled  area  shall 
require  only  a  minimal  degree  of  physical 
security  protection  sufficient  to  preclude 
unauthorized  access  to  the  mechanism. 

c.  Keypad  devices  shall  be  designed  or 
installed  in  such  a  manner  that  an 
unauthorized  person  in  the  immediate 
vicinity  cannot  observe  the  selection  of  input 
numbers. 

d.  Systems  that  utilize  transmission  lines 
to  carry  access  authorizations,  personal 
identification,  or  verification  data  between 
devices/equipment  located  outside  the 
controlled  area  shall  have  line  supervision. 

e.  Electric  strikes  used  in  access  control 
systems  shall  be  heavy  duty  industrial  grade. 

5.  Access  to  records  and  information 
concerning  encoded  ID  data  and  PINs  shall 
be  restricted.  Access  to  identification  or 
authorization  data,  operating  system  software 
or  any  identifying  data  associated  with  the 
access  control  system  shall  be  limited  to  the 
fewest  number  personnel  as  possible.  Such 
data  or  software  shall  be  kept  secure  when 
unattended. 

6.  Records  shall  be  maintained  reflecting 
active  assignment  of  ID  badge  and/or  card, 
PIN,  level  of  access,  access,  and  similar 
system-related  records.  Records  concerning 
personnel  removed  form  the  system  shall  be 
retained  for  90  days.  Records  of  entries  shall 
be  retained  for  at  least  90  days  or  until 
investigations  of  system  violations  and 
incidents  have  been  successfully  resolved 
and  recorded. 

7.  Personnel  entering  or  leaving  an  area 
shall  be  require  to  immediately  secure  the 
entrance  or  exit  point.  Authorized  personnel 
who  permit  another  individual  to  enter  the 
area  are  responsible  for  confirming  the 
individual's  access  and  need-to-know.  The 
Heads  of  the  DOD  components  may  approve 
the  use  of  standardized  AECS,  which  meet 
the  following  criteria: 

a.  For  a  Level  1  key  card  system,  the  AECS 
must  provide  a  0.95  probability  of  granting 
access  to  an  authorized  user  providing  the 
proper  identifying  information  within  three 
attempts.  Additionally,  the  system  must 
ensure  an  unauthorized  user  is  granted 
access  with  less  than  0.05  probability  after 
three  attempts  to  gain  entry  have  been  made. 

b.  For  a  Level  2  key  card  and  PIN  system, 
the  AECS  must  provide  a  0.97  probability  of 
granting  access  to  an  authorized  user 
providing  the  proper  identifying  information 
within  three  attempts.  Additionally,  the 
system  must  ensure  an  unauthorized  user  is 
granted  access  with  less  than  0.010 
probability  after  three  attempts  to  gain  entry 
have  bee  made. 


c.  For  a  Level  3  key  card  and  PIN  and 
biometrics  identifier  system,  the  AECS  must 
provide  a  0.99  probability  of  granting  access 
to  an  authorized  user  providing  the  proper 
identifying  information  within  three 
attempts.  Additionally,  the  system  must 
ensure  an  unauthorized  user  is  granted 
access  with  less  than  0.005  probability  after 
three  attempts  to  gain  entry  have  been  made. 

1.  Electric,  Mechanical,  or 
Electromechanical  Access  Control  Devices. 
Electric,  mechanical,  or  electromechanical 
devices  which  meet  the  criteria  stated  in 
subparagraphs  7.c.2.  and  3,  below,  may  be 
used  to  control  admittance  to  secure  areas 
during  duty  hours  if  the  entrance  is  under 
visual  control.  These  devices  are  also 
acceptable  to  control  access  to 
compwrtmented  areas  within  a  secure  area. 
Access  control  devices  must  be  installed  in 
the  following  manner: 

2.  The  electronic  control  panel  containing 
the  mechanical  mechanism  by  which  the 
combination  is  set  is  to  be  located  inside  the 
area.  The  control  (located  within  the  area) 
shall  require  only  minimal  degree  of  physical 
security  designated  to  preclude  unauthorized 
access  to  the  mechanism. 

3.  The  control  panel  shall  be  installed  in 
such  a  manner,  or  have  a  shielding  device 
mounted,  so  that  an  unauthorized  person  in 
the  immediate  vicinity  cannot  observe  the 
setting  or  changing  of  the  combination. 

4.  The  selection  and  setting  of  the 
combination  shall  be  accomplished  by  an 
individual  cleared  at  the  same  level  as  the 
highest  classified  information  controlled 
within. 

5.  Electrical  components,  wiring  included, 
or  mechanical  links  (cables,  rods,  etc.)  should 
be  accessible  only  from  inside  the  area,  or  if 
they  traverse  an  uncontrolled  area  they 
should  be  secured  within  protecting  covering 
to  preclude  surreptitious  manipulation  of 
compiohents. 

Dated:  June  22, 1995. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
IFR  Doc.  95-15707  Filed  6-27-95;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-300389;  FRL-4960-5] 

Sodium  Propionate,  Methoprene,  and 
Heliothis  zea  Npv;  Proposed  Tolerance 
Actions 

AGENCY:  Environmental  Pit)tection 
Agency  (EPA  or  "the  Agency'") 
ACTION:  Proposed  rule. 

SUMMARY:  For  each  of  the  pesticides 
subject  to  the  actions  listed  in  this 
proposed  rule,  EPA  has  completed  the 
reregistration  process  and  issued  a 
Reregistration  Eligibility  Document 


(RED).  In  the  reregistration  process,  all 
information  to  support  a  pesticide's 
continued  registration  is  reviewed  for 
adequacy  and,  when  needed, 
supplemented  with  new  scientific 
studies.  Based  on  the  RED  tolerance 
assessments  for  the  pesticide  chemicals 
subject  to  this  proposed  rule,  EPA  is 
proposing  the  following  tolerance 
actions:  to  ^mend  the  exemptions  from 
the  requirement  of  a  tolerance  for 
methoprene;  to  revoke  exemptions  for 
sodium  pit)pionate;  and  make  wording 
changes  to  the  exemption  from  the 
requirement  of  a  tolerance  for  Heliothis 
zea  NPV.  With  this  proposal  to  amend 
the  exemptions  from  the  requirement  of 
tolerances  for  methoprene,  the  Agency 
is  correcting  its  position  in  the  RED, 
which  stated  that  the  exemptions 
should  be  revoked.  The  Agency  believes 
that  exemptions  from  the  requirement  of 
tolerances  for  these  uses  are 
appropriate. 

DATES:  Written  comments,  identified  by 
the  OPP  document  control  number 
IOPP-3003891,  must  be  received  on  or 
before  July  28,  1995. 
ADDRESSES:  By  mail,  submit  comments 
to  Public  Response  and  Program 
Resources  Branch,  Field  Operations 
Division  (7506C),  Office  of  Pesticide 
Programs,  401  M  St.,  SW.,  Washington, 
DC  20460.  In  person,  deliver  comments 
to  Rm.  1132,  Crystal  Mall  #2,  1921 
Jefferson  Davis  Highway,  Arlington,  VA. 

Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCII  file  avoiding  the  use  of  sf)ecial 
characters  and  any  form  of  encryption. 
Comments  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  in  5.1 
file  format  or  ASCII  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  the  docket  number 
"OPP-300389."  No  Confidential 
Business  Information  (CBI)  should  be 
submitted  through  e-mail.  Electronic 
comments  on  this  document  may  be 
filed  online  at  many  Federal  Depository 
Libraries.  Additional  information  on 
electronic  submissions  can  be  found  in 
Unit  III  of  this  document. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
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without  prior  notice.  All  written 
comments  will  be  available  f"-  public 
inspection  in  Rm.  1132  at  the  v  iiginia 
address  given  above  from  8  a.m.  to  4:30 
p.m.,  Monday  through  Friday,  excluding 
legal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Philip  Poli,  Special  Review  and 
Reregistration  Division  (7508W), 
Environmental  Protection  Agency,  401 
M  St.,  SVV.,  Washington.  DC  20460. 
Office  location,  telephone  number,  and 
e-mail  address:  Crystal  Station  #1,  3rd 
floor,  2800  Crystal  Drive,  Arlington,  VA, 
(703) 308-8038, 
poli.philip@epamail.epa.gov. 

1.  Legal  Authorization 

The  Federal  Food,  Drug,  and  Cosmetic 
Act  (FFDCA)  |21  U.S.C.  301  at  seq.] 
authorizes  the  establishment  of 
tolerances  (maximum  legal  residue 
levels)  and  exemptions  from  the 
requirement  of  a  tolerance  for  residues 
of  pesticide  chemicals  in  or  on  raw 
agricultural  commodities  pursuant  to 
section  408  (21  U.S.C.  346(a)l.  Without 
such  tolerances  or  exemptions,  a  food 
containing  pesticide  residues  is 
considered  to  be  "adulterated"  under 
section  402  of  the  FFDCA,  and  hence 
may  not  legally  be  moved  in  interstate 
commerce  [21  U.S.C.  342).  To  establish 
a  tolerance  or  an  exemption  under 
section  408  of  the  FFDCA,  EPA  must 
make  a  finding  that  the  promulgation  of 
the  rule  would  "protect  the  public 
health"  |21  U.S.C.  346a(b)|.  For  a 
pesticide  to  be  sold  and  distributed  the 
pesticide  must  not  only  have 
appropriate  tolerances  under  the 
FFDCA,  but  also  must  be  registered 
under  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  [FIFRA, 
7  U.S.C.  136  et  seq.]. 

In  1988,  Congress  amended  FIFRA 
and  required  EPA  to  review  and  reassess 
the  potential  hazards  arising  from 
currently  registered  uses  of  pesticides 
registered  prior  to  November  1,  1984.  As 
part  of  this  process,  the  Agency  must 
determine  whether  a  pesticide  is  eligible 
for  reregistration  and  if  any  subsequent 
actions  are  required  to  fully  attain 
leregistration  status.  EPA  has  chosen  to 
nclude  in  the  reregistration  process  a 
reassessment  of  existing  tolerances  or 
exemptions  from  the  need  for  a 
tolerance.  Through  this  reassessment 
process,  EPA  can  determine  whether  a 
tolerance  must  be  amended,  revoked,  or 
established,  or  whether  an  exemption 
from  the  requirement  of  one  or  more 
tolerances  must  be  amended  or  is 
necessary. 

The  procedure  for  establishing, 
amending,  or  repealing  tolerances  or 
exemptions  from  the  requirement  of 
tolerances  is  set  forth  in  the  Code  of 


Federal  Regulations  40  CFR  parts  177 
through  180.  The  Administrator  of  EPA 
or  any  person  may  initiate  an  action 
proposing  to  establish,  amend,  revoke, 
or  exempt  a  tolerance  for  a  pesticide 
registered  for  food  uses.  The  proposal 
must  explain  the  grounds  for  such  a 
proposed  action  and  will  be  published 
as  a  public  notice.  Each  petition  or 
request  for  a  new  tolerance,  an 
amendment  to  an  existing  tolerance,  or 
a  new  exemption  from  the  requirement 
of  a  tolerance  must  be  accompanied  by 
a  fee  or  a  request  for  a  waiver  of  such 
fee.  Current  Agency  policy  on  tolerance 
actions  identified  during  the 
reregistration  process  is  to 
administratively  process  without 
requiring  payment  of  a  fee  tolerance 
actions  for  revision  or  revocation  of  an 
established  tolerance,  or  if  the  proposed 
exemption  from  the  requirement  of  a 
tolerance  requires  the  concurrent 
revocation  of  an  approved  tolerance. 
Comments  submitted  in  response  to  the 
Agency's  published  proposals  are 
reviewed;  the  Agency  then  publishes  its 
final  determination  regarding  the 
specific  tolerance  actons. 

II.  Chemical-Specific  Information  and 
Proposed  Actions 

A.  Methoprene:  Amendment  to  40  CFR 
180.1033  and  Revocation  of  Exemption 
under  40  CFR  185.4150 

1.  Regulatory  background. 
Methoprene  was  first  registered  under 
FIFRA  in  1975;  a  Registration  Standard 
was  issued  in  February  1982. 
Subsequent  to  the  issuance  of  the 
Registration  Standard,  methoprene  was 
reclassified  by  EPA  from  a  conventional 
to  a  biochemical  pesticide  based  on  its 
mode  of  action  and  chemical  structure. 
The  Reregistration  Eligibility  Document 
(RED)  for  methoprene  was  issued  in 
March  1991.  At  the  time  of  the  RED,  a 
number  of  sites  were  registered  for 
mosquito  control.  For  these  sites,  which 
included  both  food  and  non-food, 
exemptions  from  the  requirement  of 
tolerances  had  been  established.  In  the 
RED,  the  Agency  recommended  that 
these  exemptions  be  revoked  based  on 
the  following  rationale: 

The  mosquito  vector  control  uses  that  were 
exempt  from  the  requirement  of  a  tolerance 
under  40  CFR  180.1033  and  185.4150  are 
now  considered  non-food  uses.  Thus,  the 
exemptions  are  no  longer  applicable  and  will 
be  rpvoked. 

Subsequent  to  the  issuance  of  the 
RED,  other  mosquito  vector  control  uses 
were  added  to  the  methoprene  label; 
these  included  vineyards,  date  palm 
orchards,  nut  orchards,  berry  orchards, 
and  fruit  orchards.  No  tolerances  or 


exemptions  from  the  requirement  of 
tolerances  were  established. 

2.  Proposed  action.  Amendment  to  40 
CFR  180.1033.  The  1991  RED  document 
erroneously  reclassifies  many  of  the 
mosquito  vector  control  uses  for  food 
sites  as  non-food,  and  recommends  that 
the  exemptions  from  the  requirements 
of  a  tolerance  be  revoked  because  they 
are  unnecessary.  The  Agency  has 
reviewed  its  position  and  determined 
that  the  exemptions  for  all  food  sites 
should  remain  or  be  established. 
Because  methoprene  exhibited  low 
toxicity  and  showed  no  oncogenic 
potential  in  chronic  feeding  studies 
(Ref.  1),  and  because  methoprene  has 
low  potential  for  exposure  when  used  as 
a  mosquito  larvae  control,  the  Agency  is 
proposing  that  methoprene  be  exempt 
from  the  requirement  of  a  tolerance  in 
or  on  all  raw  agricultural  commodities, 
including  pastures,  rice  fields, 
vineyards,  date  palm  orchards,  nut 
orchards,  berry  orchards,  and  fruit 
orchards,  when  used  to  control 
mosquito  larvae. 

With  this  proposal,  the  Agency  is 
acknowledging  its  error  in  the  RED  and 
is  also  amending  the  RED  determination 
that  the  mosquito  vector  control  uses  are 
non-food.  The  Agency  believes  that 
these  uses  are  indeed  food  uses,  and  as 
such,  should  have  the  appropriate 
clearances  for  residues  on  food  under 
the  Federal  Food,  Drug,  and  Cosmetic 
Act. 

Revocation  of  exemption  under  40 
CFR  185.4150(a).  Revoke  this 
exemption,  deieting  paragraph  (a), 
because  the  Agency  no  longer  requires 
tolerances  for  potable  water. 

B.  Sodium  Propionate:  Revocation  of 
Exemptions  under  40  CFR  Sections 
180.2(0)  and  180.1015 

1.  Regulatory  background.  EPA  first 
registered  propionic  acid-containing 
products  in  the  early  1970's.  The 
currently  registered  products  are  used  as 
fungicides  and  bactericides,  and  have 
been  used  for  both  human  food  and 
animal  feed.  In  1975,  EPA  exempted 
sodium  propionate  from  tolerances  for 
residues  following  post-harvest 
application  in  grains  or  hays  (40  CFR 
180.1023).  Sodium  propionate  is  also 
exempt  from  the  requirement  of  a 
tolerance  when  applied  (as  an  inert 
ingredient)  to  growing  crops  or  to  raw 
agricultural  commodities  after  harvest 
as  described  in  40  CFR  180.1001(c). 
Sodium  propionate  is  Generally 
Recognized  As  Safe  (GRAS)  (21  CFR 
part  1081),  by  the  Food  and  Drug 
Admininstration  (FDA)  for  use  in  food. 

The  Reregistration  Eligibility 
Document  (RED)  was  issued  for 
propionic  acid  and  its  sahs  in  1991.  The 


RED  document  recommended  revoking 
the  exemption  from  the  requirement  of 
tolerances  for  all  active  ingredients 
containing  sodium  and  calcium 
propionate  since  no  pesticide  products 
contain  these  pesticides.  There  are  no 
exemptions  from  the  requirement  of 
tolerances  for  calcium  propionate  listed 
in  the  40  CFR. 

2.  Proposed  action.  The  Agency  is 
proposing  to  revoke  the  exemptions  for 
sodium  propionate  under  40  CFR 
180.1015  and  180.1027  since  there  are 
no  registrations  for  pesticide  products 
containing  this  active  ingredient. 

C.  Heliothis  zea  NPV:  Changes  to  the 
Existing  Language  Under  40  CFR 
180.1027 

1.  Regulatory  background.  Heliothis 
zea  NPV  was  first  registered  by  the 
Agency  in  1975  as  a  microbial  pesticide 
for  use  on  cotton  and  tobacco  to  control 
the  cotton  bollworm  and  the  tobacco 
budworm.  In  June  1984,  the  Registration 
Standard  entitled  "Guidance  for  the 
Reregistration  of  Pesticide  Products 
Containing  Nuclear  Poiyhedrosis  Virus 
of  Heliothis  Zea  as  the  Active 
Ingredient"  (NTIS  No.  PB85134393)  was 
issued  for  Heliothis  zea  NPV,  which 
summarized  the  available  data 
supporting  its  registration  and 
concluded  that  additional  scientific  data 
were  needed  to  evaluate  this  microbial 
pesticide.  The  Reregistration  Eligibility 
Document  (RED)  was  issued  for 
Heliothis  zea  NPV  in  December  1990.  In 
this  document,  the  Agency  conducted  a 
thorough  review  of  the  scientific  data 
base  and  all  relevant  information 
supporting  the  reregistration  of 
Heliothis  zea  NPV,  including  the  data 
submitted  in  response  to  the 
Registration  Standard.  The  Agency 
concluded  as  a  result  of  the 
reregistration  review  that  the  exemption 
from  the  requirement  for  a  tolerance  on 
all  agricultural  commodities  continues 
to  be  appropriate. 

2.  Proposed  action.  To  better  reflect 
the  current  viral  identification  and 
testing  technology,  the  Agency  is  at  this 
time  proposing  to  amend  the  existing 
language  of  40  CFR  180.1027.  As 
specified  in  the  Pesticide  Assessment 
Guideline,  Subdivision  O,  Residue 
Chemistry,  the  use  of  a  pesticide  on 
tobacco  does  not  require  a  tolerance  or 
an  exemption  from  the  requirement  of  a 
tolerance,  so  the  commodity  tobacco 
w^ll  no  longer  be  listed  under 
§  180.1027(c). 

III.  Public  Comment  Procedures 

Interested  persons  are  invited  to 
submit  written  comments,  information, 
or  data  in  response  to  this  proposed 
rule.  Comments  must  be  submitted  by 


[insert  date  30  days  after  date  of 
publication  in  the  Federal  Register). 
Comments  must  bear  a  notation 
indicating  the  document  control 
number.  Three  copies  of  the  comments 
should  be  submitted  to  either  location 
listed  under  ADDRESSES. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  a  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice. 

A  record  has  been  established  for  this 
proposal  under  docket  number  "OPP- 
300389"  (including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  from  8  a.m.  to 
4:30  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  public 
record  is  located  in  Rm.  1132  of  the 
Public  Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs, 
Envirorunental  Protection  Agency, 
Crystal  Mall  #2,  1921  Jefferson  Davis 
Highway,  Arlington,  VA. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

opp-docket@epamail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any.  form 
of  encryption. 

The  official  record  for  this  proposal, 
as  well  as  the  public  version,  as 
described  above  will  be  kept  in  paper 
form.  Accordingly,  EPA  will  transfer  all 
comments  received  electronically  into 
printed,  paper  form  as  they  are  received 
and  will  place  the  paper  copies  in  the 
official  rulemakmg  record  which  will 
also  include  all  comments  submitted 
directly  in  writing.  The  official 
rulemaking  record  is  the  paper  record 
maintained  at  the  address  in  ADDRESSES 
at  the  beginning  of  this  document. 

Any  person  who  has  registered  or 
submitted  an  application  for  registration 
of  a  pesticide,  under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA)  as  amended,  which 
contains  any  of  the  ingredients  listed 
herein,  may  request  within  30  days  after 
publication  of  this  proposed  rule  in  the 
Federal  Register  that  this  rulemaking 
proposal  be  referred  to  an  Advisory 


Committee  in  accordance  with  section 
408(e)  of  the  FFDCA. 

To  satisfy  requirements  for  analysis 
specified  by  Executive  Order  12866  and 
the  Regulatory  Flexibility  Act,  EPA  has 
analyzed  the  impacts  of  this  proposal. 
This  analysis  is  available  for  public 
inspection  in  Rm.  1132  at  the  Virginia 
address  given  above. 

rV.  References 

U.S.  Environmental  Protection 
Agency.  Reregistration  Eligibility 
Document  for  Isopropyl  (2E,4E)-11- 
Methoxy-3,7.11-Trimethyl-2,4 
Dodecadienoate  (Referred  to  as 
Methoprene).  Case  0030.  March  1991. 

V.  Regulatory  Assessment 
Requirements 

A.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735,  October  4. 1993),  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  review  by  the  Office  of 
Management  and  Budget  (OMB)  and  the 
requirements  of  the  Executive  Order. 
Under  section  3(f),  the  order  defines  a 
"significant  regulatory  action"  as  an 
action  that  is  likely  to  result  in  a  rule: 
(1)  Having  an  annual  effect  on  the 
economy  of  $100  million  or  more,  or 
adversely  and  materially  affecting  a 
sector  of  the  economy,  productivity, 
competition,  jobs,  the  environment, 
public  health  or  safety,  or  State,  local  or 
tribal  governments  or  communities  (also 
referred  to  as  "economically 
significant");  (2)  creating  serious 
inconsistency  or  otherwise  interfering 
with  an  action  taken  or  planned  by 
another  agency;  (3)  materially  altering 
the  budgetary  impacts  of  entitlements, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  of  recipients 
thereof;  or  (4)  raising  novel  legal  or 
policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  this  Executive 
Order. 

Pursuant  to  the  terms  of  this 
Executive  Order,  it  has  been  determined 
that  this  proposed  rule  is  not  a 
"significant  regulatory  action,"  because 
it  does  not  meet  any  of  the  regulatory- 
significance  criteria  listed  above. 

B.  Regulatory  Flexibility  Act 

This  proposed  rule  has  been  reviewed 
under  the  Regulatory  Flexibility  Act  of 
1980  [Pub.  L.  96-354;  94  Stat.  1164,  5 
U.S.C.  601  et  seq.l  and  EPA  has 
determined  that  it  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  businesses, 
small  governments,  or  small 
organizations. 
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Accordingly,  I  certify  that  this 
proposed  rule  does  not  require  a 
separate  regulatory  flexibility  analysis 
under  the  Regulatory  Flexibility  Act. 

C.  Paperwork  Reduction  Act 

This  proposed  regulatory  action  does 
not  contain  any  information  collection 
requirements  subject  to  review  by  OMB 
under  the  Paperwork  Reduction  Act  of 
1980.  44  U.S.C.  3501  et  seq. 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  June  15.  1995. 

Lois  Rossi. 

Director.  Special  Review  and  Reregistmtion 
Division.  Office  of  Pesticide  Programs. 

Therefore,  40  CFR.  chapter  I,  is 
proposed  to  be  amended  as  follows: 

PART  180— [AMENDED] 

1.  In  part  180: 

a.  The  authority  citation  for  part  180 
would  continue  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

b.  Section  180.2  is  revised  to  read  as 
follows: 

§180.2    Pesticide  ctiemicals  considered 
safe. 

(a)  As  a  general  rule,  pesticide 
chemicals  other  than  benzaldehyde 
(when  used  as  a  bee  repellent  in  the 
harvesting  of  honey],  ferrous  sulfate, 
lime,  lime-sulfur,  potassium  carbonate, 
potassium  polysuinde.  potassium 
sorbate.  sodium  carbonate,  sodium 
chloride,  sodium  hypochlorite,  sodium 
polysulfide.  sodium  sesquicarbonate. 
sorbic  acid,  sulfur,  and  when  used  as 
plant  desiccants,  sodium  metasilicate 
(not  to  exceed  4  percent  by  weight  in 
aqueous  solution)  and  when  used  as 
post-harvest  fungicides,  citric  acid, 
fumaric  acid,  oil  of  lemon,  oil  of  orange, 
and  sodium  benzoate  are  not  for  the 
purposes  of  section  408(a)  of  the  Act 
generally  recognized  as  safe. 

(b)  Upon  written  request,  the 
Registration  Division  will  advise 
interested  persons  whether  a  pesticide 
chemical  should  be  considered  as 
poisonous  or  deleterious,  or  one  not 
generally  recognized  by  qualified 
experts  as  safe. 

(c)  The  training  and  experience 
necessary  to  qualify  experts  to  evaluate 
the  safety  of  pesticide  chemicals  for  the 
purposes  of  section  408(a)  are 
essentially  the  same  as  'rqjning  and 
experience  necessary  to  ^^alify  experts 
to  serve  on  advisory  committees 


prescribed  by  section  408(g).  (See 
§180.11.) 

§180.1015    [Removed] 

c.  Section  180.1015  is  removed. 

d.  Section  180.1027  is  revised  to  read 
as  follows: 

§  1  SO.  1 027    Nuclear  polytiedrosis  virus  of 
Heliothis  zea;  exenptiod  from  the 
requirement  of  a  tolerance. 

(a)  For  the  purposes  of  this  section, 
the  viral  insecticide  must  be  produced 
with  an  unaltered  and  unadulterated 
inoculum  of  the  single-embedded 
Heliothis  zea  nuclear  polyhedrosis  virus 
(HzSNPV).  The  identity  of  the  seed 
virus  must  be  assured  by  periodic 
checks. 

(b)  Each  lot  of  active  ingredient  of  the 
viral  insecticide  shall  have  the 
following  specifications: 

(1)  The  level  of  extraneous  bacterial 
contamination  of  the  final  unformulated 
viral  insecticide  should  not  exceed  10'' 
colonies  per  gram  as  determined  by  an 
aerobic  plate  on  trypticase  soy  agar. 

(2)  Human  pathogens,  e.g.. 
Salmonella,  Shigella,  or  Vibrio,  must  be 
absent. 

(3)  Safety  to  mice  as  determined  by  an 
intraperitoneal  injection  study  must  be 
demonstrated. 

(4)  Identity  of  the  viral  product,  as 
determined  by  the  most  sensitive  and 
standardized  analytical  technique,  e.g., 
restriction  endonuclease  and/or  SDS- 
PAGE  analysis,  must  be  demonstrated. 

(c)  Exemptions  from  the  requirement 
of  a  tolerance  are  established  for  the 
residue  of  the  microbial  insecticide 
Heliothis  zea  NPV.  as  specified  in 
paragraphs  (a)  and  (b)  of  this  section,  in 
or  on  all  agricultural  commodities 
includiri^:  com.  cottonseed,  beans, 
lettuce,  okra,  peppers,  sorghum, 
soybeans,  and  tomatoes. 

e.  Section  180.1033  is  revised  to  read 
as  follows: 

§  180.1033    Methoprene;  exemption  from 
the  requirement  of  a  tolerance. 

Methoprene  is  exempt  from  the 
requirement  of  a  tolerance  in  or  on  all 
raw  agricultural  commodities  when 
used  to  control  mosquito  larvae 
including  pastures,  rice  fields, 
vineyards,  date  palm  orchards,  nut 
orchards,  berry  orchards,  and  fruit 
orchards. 

PART  18&-[AMENDED] 

2.  In  part  185: 

a.  The  authority  citation  for  part  180 
would  continue  to  read  as  follows: 

Authority:  21  U.S.C.  348. 

b.  Section  185.4150  is  revised  to  read 
as  follows: 


§185.4150    Methoprene. 

A  tolerance  of  10  parts  per  million  is 
established  for  residues  of  isopropyl 
(E.E)-ll-methoxy-3.7.11-trimethyl-2.4- 
dodecadienoate)  in  or  on  the  food 
additive  commodity  cereal  grain  milled 
fractions  (except  flour  and  rice  hulls).  . 
(PR  Doc.  95-15438  Filed  6-27-95;  8:45  am] 
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40  CFR  Parts  185  and  186 
[FAP4H5683/P616;  FRL-4959-1] 
RIN  2070-AC18 

Hexazinone;  Food/Feed  Additive 
Regulations 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  proposes  food 
and  feed  additive  regulations  for 
residues  of  the  herbicide  hexazinone  (3- 
cyclohexyl-6-(dimethylamino)-l- 
methyl-l,3.5-triazine-2.4(lH.3H)-dione) 
and  its  metabolites  (calculated  as 
hexazinone)  in  sugarcane  molasses. 
Owing  to  a  transmission  error,  a 
previous  proposal  and  final  rule 
stipulated  a  tolerance  of  0.5  part  per 
million  (ppm),  but  the  tolerance  should 
have  been  stipulated  as  5.0  ppm.  EPA  is 
proposing  the  food/ feed  additive 
regulations  to  establish  the  tolerance 
that  E.I.  du  Pont  de  Nemours  &  Co.,  Inc., 
petitioned  for  under  the  Federal  Food, 
Drug  and  Cosmetic  Act 
DATES:  Comments,  identified  by  the 
document  control  number  |PP  4H5683/ 
P6161,  must  be  received  on  or  before 
July  28,  1995. 

ADDRESSES:  By  mail,  submit  written 
comments  to:  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW.. 
Washington,  DC  20460.  In  person,  bring 
comments  to:  Rm.  1132.  CM#2.  1921 
Jefferson  Davis  Highway.  Arlington.  VA 
22202.  Information  submitted  as  a 
comment  concerning  this  document 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 


inspection  in  Rm.  1132  at  the  address 
given  above,  from  8  a.m.  to  4:30  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays. 

Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCII  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  in  5.1 
file  format  or  ASCII  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  the  docket  number 
[FAP  4H5683/P6161.  No  Confidential 
Business  Information  (CBI)  should  be 
submitted  through  e-mail.  Electronic 
comments  on  this  proposed  rule  may  be 
filed  online  at  many  Federal  Depository 
Libraries.  Additional  information  on 
electronic  submissions  can  be  found 
below  in  this  document. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Joanne  I.  Miller.  Product  Manager 
(PM)  23.  Registration  Division.  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency.  401  M  St..  SW.. 
Washington.  DC  20460.  Office  location 
and  telephone  number:  Rm.  237,  CM#2, 
1921  Jefferson  Davis  Highway, 
Arlington,  VA  22202.  703-305-7830;  e- 
mail:  miller.joanne@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  March  22.  1995  (60 
FR  15113).  EPA  issued  a  proposed  rule 
that  gave  notice  that  E.I.  du  Pont  de 
Nemours  &  Co..  Inc..  had  petitioned 
EPA  under  sections  408  and  409  of  the 
Federal  Food.  Drug  and  Cosmetic  Act 
(21  U.S.C.  346a  and  348),  to  amend  40 
CFR  parts  180, 185,  and  186  to  establish 
tolerances  with  regional  registration  for 
combined  residues  of  the  herbicide 
hexazinone  {3-cyclohexyl-6- 
(dimethylamino)-l-methyl-l,3,5- 
triazine-2,4(lH,3H)-dione)  and  its 
metabolites  (calculated  as  hexazinone) 
in  or  on  the  raw  agricultural  commodity 
sugarcane  at  0.2  part  per  million  (ppm), 
the  food  additive  commodity  sugarcane 
molasses  at  0.5  ppm.  and  the  feed 
additive  commodity  sugarcane  molasses 
at  0.5  ppm.  The  tolerance  and  food/feed 
additive  regulations  were  published  as  a 
final  rule  in  the  Federal  Register  of  May 
17.  1995  (60  FR  26361).  Because  of  a 
tranmission  error  in  the  preparation  of 
the  prior  Federal  Register  notices.  EPA 
established  tolerances  of  0.5  ppm  for 
hexazinone  in  40  CFR  185.3575  and 
186.3575,  but  the  correct  tolerance 
petitioned  for  by  DuPont  is  5.0  ppm. 
(The  tolerance  of  0.2  ppm  for  sugarcane 
in  40  CFR  180.396  is  correct.) 

EPA  is  proposing  amendments  to  40 
CFR  185.3575  and  186.3575  to  establish 


the  5.0  ppm  tolerances  petitioned  for  by 
DuPont.  The  data  and  other  relevant 
material  submitted  with  the  petition 
(FAP  4H5683)  and  discussed  in  the 
proposed  rule  of  March  22. 1995  (60  FR 
15113)  remain  applicable  to  this 
proposal.  EPA's  prior  risk  assessment 
assumed  the  sugarcane  molasses 
tolerance  would  be  set  at  5.0  ppm. 

The  data  submitted  in  the  petition 
and  other  relevant  material  have  been 
evaluated.  The  pesticide  is  considered 
capable  of  achieving  its  intended 
physical  or  technical  effect.  The 
toxicological  data  considered  in  support 
of  the  proposed  tolerance  are  discussed 
in  the  proposal  of  March  22.  1995  (60 
FR  15113). 

Based  on  the  above  information 
considered  by  the  Agency,  the  Agency 
believes  that  use  of  the  pesticide  in 
accordance  with  tolerances  established 
by  amending  40  CFR  185.3575  and 
186.3575  would  be  safe.  Therefore,  it  is 
proposed  that  the  food/feed  additive 
regulations  be  established  as  set  forth 
below. 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  regulation.  Comments  must 
bear  a  notation  indicating  the  document 
control  number.  [FAP  6H5683/P6161. 
All  written  comments  filed  in  response 
to  this  petition  will  be  available  in  the 
Public  Information  Branch,  at  the 
address  given  above  from  8  a.m.  to  4:30 
p.m..  Monday  through  Friday,  except 
legal  holidays. 

A  record  has  been  established  for  this 
rulemaking  under  docket  number  |FAP 
4H5683/P6161  (including  comments  and 
data  submitted  electronically  as 
described  below).  A  public  version  of 
this  record,  including  printed,  paper 
versions  of  electronic  comments,  which 
does  not  include  any  information 
claimed  as  CBI,  is  available  for 
inspection  ft-om  8  a.m.  to  4:30  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 
Room  1132  of  the  Public  Response  and 
Program  Resources  Branch.  Field 
Operations  Division  (7506C).  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency.  Crystal  Mall  #2. 
1921  Jefferson  Davis  Highway. 
Arlington.  VA. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

opp-Docket@epaniail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 


in  pap>er  form.  Accordingly,  EPA  will 
transfer  all  comments  received 
electronically  into  printed,  paper  form 
as  they  are  received  and  will  place  the 
paper  copies  in  the  official  rulemaking 
record  which  will  also  include  all 
comments  submitted  directly  in  writing. 
The  official  rulemaking  record  is  the 
paper  record  maintained  at  the  address 
in  "ADDRESSES"  at  the  beginning  of 
this  document. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Executive  Order  12866. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354.  94  Stat.  1164.  5  U.S.C.  601-612). 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4. 1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Parts  185  and 
186 

Administrative  practice  and 
procedure,  Agricultural  commodities. 
Pesticides  and  pests.  Food  additives, 
Feed  additives.  Reporting  and 
recordkeeping  requirements. 

Dated:  June  9.  1995. 

Peter  Caulkins. 

Acting  Director.  Registration  Division.  Office 
of  Pesticide  Programs. 

Therefore,  it  is  proposed  that  40  CFR 
parts  185  and  186  be  amended  as 
follows: 

PART  185— [AMENDED] 

1.  In  part  185: 

a.  The  authority  citation  for  part  185 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  348. 

b.  By  revising  §  185.3575.  to  read  as 
follows: 

§  185.3575    Hexazinone;  tolerances  for 
residues. 

A  food  additive  tolerance  with 
regional  registration,  as  defined  in 
§  180.1(n)  and  which  excludes  use  of 
hexazinone  on  sugarcane  in  Florida,  is 
established  for  combined  residues  of  the 
herbicide  hexazinone  (3-cyclohexyl-6- 
(dimethylamino)-l-methyl-l,3,5- 
triazine-2,4(lH.3H}-dione)  and  its 
metabolites  (calculated  as  hexazinone) 
in  or  on  the  following  food  commodity: 
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Commodity 


Parts  per 
mtllion 


Sugarcane,  molasses 


5.0 


PART  186— {AMENDED] 

2.  In  part  186: 

a.  The  authority  citation  for  part  186 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  348. 

b.  By  revising  §  186.3575,  to  read  as 
follows: 

%  186.3575    Hexazirtone;  tolerances  for 
residues. 

A  feed  additive  tolerance  with 
regional  registration,  as  defined  in 
§  180.1(n)  and  which  excludes  use  of 
hexazinone  on  sugarcane  in  Florida,  is 
established  for  combined  residues  of  the 
herbicide  hexazinone  {3-cyclohexyl-6- 
(dimethy  lamino)- 1  -methyl- 1 ,3 ,5- 
triazine-2,4(lH,3H)-dione)  and  its 
metabolites  (calculated  as  hexazinone) 
in  or  on  the  following  feed  commodity: 


Commodity 


Parts  per 
million 


Sugarcane,  molasses 


5.0 


|FR  Doc.  95-15440  Filed  6-27-95;  8:45  am] 
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FEDERAL  COIMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  9&-«9,  RM-8612] 

Radio  Broadcasting  Services;  Buffalo 
Gap.VA 

agency:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  by  D.J. 
Broadcasting,  Inc.,  licensee  of  Station 
WKDE(FM),  Channel  288A,  Ahavista. 
Virginia,  and  Ridle  Radio,  Inc.,  licensee 
of  Station  WSKO(FM),  Channel  288A. 
Buffalo  Gap,  Virginia,  seeking  the 
substitution  of  Channel  238A  for 
Channel  288A  at  Buffalo  Gap,  Virginia, 
and  modification  of  Station 
WSKO(FM)'s  license  to  reflect  the 
alternate  Class  A  channel.  Channel 
238A  can  be  allotted  to  Buffalo  Gap  in 
compliance  with  the  Commission's 
minimum  distance  separation 
requirements  and  be  used  at  the 
transmitter  site  specified  in  Station 


WKSO{FM)'s  authorization.  The 
coordinates  for  Channel  238A  at  Buffalo 
Gap  are  38-10-55  and  79-13-34. 

DATES:  Comments  must  be  filed  on  or 
before  August  14, 1995,  and  reply 
comments  on  or  before  August  29,  1995. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  York  David  Anthony, 
Lambert  &  Anthony,  Consulting 
Engineers,  2613  Craig  Avenue,  Concord, 
North  Carolina,  28027-4107  (consulting 
engineer  for  petitioners). 

FOR  FURTHER  INFORMATION  CONTACT:  Pam 

Blumenthal,  Mass  Media  Bureau,  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
95-99,  adopted  June  15, 1995,  and 
released  June  23,  1995.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC's 
Reference  Center  (Room  239),  1919  M 
Street,  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor,  ITS,  Inc.,  (202)  857- 
3800,  2100  M  Street,  NW.,  Suite  140, 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Hules 

Division,  Mass  Media  Bureau. 

|FR  Doc.  95-15832  Filed  6-27-95:  8:45  am) 
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47  CFR  Part  73 

[MM  Docket  No.  95-100,  RM-8635] 

Radio  Broadcasting  Services; 
Blackstone  and  Oillwyn,  VA 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  by  Denbar 
Communications,  Inc.,  licensee  of 
Station  WBBC(FM),  Channel  228A, 
Blackstone.  Virginia,  proposing  the 
substitution  of  Channel  228C3  for 
Channel  228A  at  Blackstone  and 
modification  of  Denbar's  authorization 
to  specify  operation  on  the  higher 
powered  channel.  In  order  to 
accommodate  the  upgrade  at 
Blackstone,  we  also  propose  to 
substitute  Channel  287A  for  vacant 
Channel  229A  at  Dillwyn,  Virginia. 
Channel  228C3  and  Channel  287A  can 
be  allotted  to  Blackstone  and  Dillwyn, 
respectively,  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements.  Channel  228C3 
can  be  allotted  to  Blackstone  at  the 
licensed  site  of  Station  WBBC(FM). 
Channel  287A  can  be  allotted  to 
Dillwyn  with  a  site  restriction  of  15.0 
kilometers  (9.3  miles)  northwest.  The 
coordinates  for  Channel  228C3  at 
Blackstone  are  37-03-14  and  78-01-15. 
The  coordinates  for  Channel  287A  at 
Dillwyn  are  37-35-18  and  78-37-01. 
DATES:  Comments  must  be  filed  on  or 
before  August  14, 1995,  and  reply 
comments  on  or  before  August  29,  1995. 
ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  M.  Scott  Johnson  and  Lauren 
Drake,  Esq.,  Gardner,  Carton  &  Douglas, 
1301  K  Street,  NW.,  Suite  900E, 
Washington,  DC  20005  (Counsel  for 
petitioner). 

FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Blumenthal,  Mass  Media  Bureau,  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
95-100,  adopted  June  7,  1995.  and 
released  June  23, 1995.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC's 
Reference  Center  (Room  239),  1919  M 
Street.  NW..  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  ITS,  Inc.,  (202)  857- 


3800,  2100  M  Street,  NW.,  Suite  140, 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
John  A.  Karousos, 

Chief  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
jFR  Doc.  95-15833  Filed  6-27-95;  8:45  am] 
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47  CFR  Part  73 

[MM  Docket  No.  94-137;  RM-853Z] 

Radio  Broadcasting  Services;  Romney, 
WV 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule;  denial  of. 

SUMMARY:  The  Commission  denies  the 
petition  of  The  West  Virginia  Schools 
for  the  Deaf  and  the  Blind,  proposing 
the  substitution  if  Channel  *281A  for 
Channel  201A  at  Romney,  West 
Virginia,  its  reservation  for 
noncommercial  educational  use,  and  the 
modification  of  Station  WJGF(FM)'s 
license  accordingly.  See  59  FR  62390, 
December  5, 1994.  We  find  that  the 
proposed  substitution  does  not  meet  the 
Commission's  criteria  for  the  reservation 
of  a  commercial  channel  for 
noncommercial  educational  use.  With 
this  action,  this  proceeding  is 
terminated. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  P.  McDonald,  Mass  Media 
Bureau,  (202)  418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  94-137, 
adopted  June  15, 1995,  and  released 
June  23,  1995.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 


business  hours  in  the  FCC  Reference 
Center  (Room  239),  1919  M  Street,  NW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy 
contractors.  International  Transcription 
Service,  Inc.,  (202)  857-3800.  2100  M 
Street,  NW..  Suite  140.  Washington,  DC 
20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
John  A.  Karousos, 

Chief  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
IFR  Doc.  95-15834  Filed  6-27-95;  8:45  am] 

BILUNG  COOE  6712-01-F 

47  CFR  Part  73 

[MM  Docket  No.  95-98;  RM-8603] 

Radio  Broadcasting  Services; 
Cheyenne  and  Saratoga,  WY 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  jointly  filed  by 
Rule  Communications  and  KRAE,  Inc., 
proposing  the  allotment  of  Channel 
260A  at  Cheyenne,  Wyoming,  as  the 
community's  fifth  local  FM 
transmission  service.  To  accommodate 
the  allotment,  petitioners  propose  the 
deletion  of  vacant  Channel  260C  at 
Saratoga,  Wyoming,  or  in  the 
alternative,  the  substitution  of  Channel 
277C  for  Channel  260C  at  Saratoga. 
Petitioners  also  request,  if  the  channel  is 
allotted,  that  Rule  Communications  be 
allow  to  amend  its  pending  application 
for  Channel  285A  at  Cheyenne  to  reflect 
the  new  channel,  retaining  its  cut-off 
protection.  Channel  260A  can  be 
allotted  to  Cheyenne  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements 
without  the  imposition  of  a  site 
restriction,  provided  Channel  260C  at 
Saratoga  is  deleted.  The  coordinates  for 
Channel  260A  at  Cheyenne  are  North 
Latitude  41-08-18  and  West  Longitude 
104—48-48.  See  Supplementary 
Comments,  infra. 

DATES:  Comments  must  be  filed  on  or 
before  August  14, 1995  and  reply 
comments  on  or  before  August  29, 1995. 
ADDRESSES:  Federal  Communications 
Commission.  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  ser\'e  the 


petitioner,  or  its  counsel  or  consultant, 
as  follows:  John  F.  Garziglia,  Esq.. 
Pepper  &  Corazzini,  L.L.P.,  1776  K 
Street,  NW..  Suite  200.  Washington,  DC 
20006  (Counsel  for  Rule 
Communications);  and  Tom  Bauman, 
President,  KRAE,  Inc.,  2109  East  Tenth 
Street,  Cheyenne,  Wyoming  82003 
(Petitioner  for  KRAE.  Inc.). 

FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  P.  McDonald.  Mass  Media 
Bureau,  (202)  418-2180. 

SUPPLEMENTARY  INFORMATKM:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
95-98,  adopted  June  12,  1995,  and 
released  June  23, 1995.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  (Room  239).  1919  M 
Street.  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Service.  Inc..  (202)  857- 
3800,  2100  M  Street,  NW.,  Suite  140. 
Washington,  DC  20037. 

Alternatively,  Channel  277C  can  be 
allotted  at  Saratoga  in  compHance  with 
the  Commission's  minimum  distance 
separation  requirements  at  petitioners' 
requested  site  with  a  site  restriction  of 
9.3  kilometers  (5.8  miles)  northwest  to 
avoid  a  short-spacing  to  Station 
KOAQ(FM).  Channel  278C.  Denver, 
Colorado.  The  coordinates  for  Channel 
277C  at  Saratoga  are  North  Latitude  41- 
30-12  and  West  Longitude  106-53-50. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
John  A.  Karousos, 

Chief  Allocations  Branch.  Policy  and  Rules 

Division.  Mass  Media  Bureau. 

[FR  Doc.  95-15835  Filed  6-27-95;  8:45  ami 
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This  sectior  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicative  to  the 
public.  Notices  of  heanngs  arxl  investigations, 
committee  rr>eetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  arxj  applications  arxj  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Forms  Under  Review  by  Office  of 
Management  and  Budget 

June  23.  1995. 

The  Department  of  Agriculture  has 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35)  since  the  last  list  was 
published.  This  list  is  grouped  into  new 
proposals,  revisions,  extension,  or 
reinstatements.  Each  entry  contains  the 
following  information: 

(1)  Agency  proposing  the  information 
collection;  (2)  Title  of  the  information 
collection;  (3)  Form  number(s),  if 
appUcable;  (4)  Who  will  be  required  or 
asked  to  report;  (5)  An  estimate  of  the 
niunber  of  responses;  (6)  An  estimate  of 
the  total  number  of  hours  needed  to 
provide  the  information;  (7)  Name  and 
telephone  number  of  the  agency  contact 
person. 

Questions  about  the  items  in  the 
listing  should  be  directed  to  the  agency 
person  named  at  the  end  of  each  entry. 
Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from:  Department  Clearance  Officer, 
USDA.  OIRM,  Room  404-W  Admin. 
Bldg..  Washington,  D.C.  20250.  (202) 
690-2118. 

New 

•  Food  and  Consumer  Service 

•  WIC/Head  Start  Coordination  Study 

•  State.  Local  or  Tribal  Government; 
Individuals  or  households;  297 
responses;  123  hours 

•  Tamra  Kinkner,  (703)  305-2550 

•  Foreign  Agricultural  Service 

•  Supplier  Credit  Guarantee  Program  (7 
CFR  1493,  Subpart  D) 

•  Business  or  other  for-profit;  7.822 
responses;  2,086  hours 

•  L.T.  McElvain.  (202)  720-6225 

Revision 

•  Food  and  Consumer  Service 


•  Food  Distribution  Regulations  and 
Forms 

•  FCS-7.  52.  53.  57,  152,  153,  155, 
155A,  513,  513A,  516,  519A,  519B, 
586A,  586B,  663 

•  Individuals  or  households;  Business 
or  other  for-profit;  Not-for-profit 
institutions;  State.  Local  or  Tribal 
Government;  1,099,490  responses; 
1,173,797  hours 

•  Robert  DeLorenzo,  (703)  305-2661 

•  Federal  Crop  Insurance  Corporation 

•  Nursery  Frost,  Freeze  and  Cold 
Damage  Exclusion  Option 

•  FCI-577 

•  Farms;  Individuals  or  households: 
3,000  responses;  1,500  hours 

•  Bonnie  L.  Hart,  (202)  254-8393 

Extension 

•  Agricultural  Research  Service 

•  Patent  License  Application 

•  Form  AD-761 

•  Business  or  other  for-profit; 
Individuals  or  households;  Not-for- 
profit  institutions;  Farms;  Federal 
Government;  State,  Local  or  Tribal 
Government;  150  responses;  450 
hours 

•  D.  June  Blalock,  (301)  504-5989 

•  Forest  Service 

•  Collection  and  Analysis  of  Timber 
Purchasers'  Cost  and  Sales  Data 

•  Business  or  other  for-profit;  60 
responses;  100  hours 

•  Rex  Baumback,  (202)  205-0855 
Larry  K.  Roberson, 

Deputy  Departmental  Clearance  Officer. 
(FR  Doc.  95-15857  Filed  6-27-95;  8:45  am] 

BILUNO  CODE  )410-01-M 


Agricultural  Research  Service 

Intent  to  Grant  Exclusive  License 

AGENCY:  Agricultural  Research  Service, 

USDA. 

ACTION:  Notice  of  Intent. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  Department  of  Agriculture, 
Agricultural  Research  Service,  intends 
to  grant  to  Union  Camp  Corporation  of 
Wayne.  New  Jersey,  an  exclusive  license 
for  all  uses  in  the  field  of  adhesives  to 
U.S.  Patent  Application  Serial  No.  08/ 
233,173  filed  April  26,  1994,  "Non- 
Separable  Starch-Oil  Compositions." 
Notice  of  Availability  was  published  in 
the  Federal  Register  on  October  24, 
1994. 

DATES:  Comments  must  be  received  on 
ipr  before  August  27,  1995. 


ADDRESSES:  Send  comments  to:  USDA, 
ARS,  Office  of  Technology  Transfer, 
Room  401,  Building  005,  BARC-West. 
Baltimore  Boulevard.  Beltsville, 
Maryland  20705-2350. 
FOR  FURTHER  INFORMATION  CONTACT:  June 
Blalock  of  the  Office  of  Technology 
Transfer  at  the  Beltsville  address  given 
above;  telephone:  301-504-5989. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Government  s  patent  rights  to 
this  invention  are  assigned  to  the  United 
States  of  America,  as  represented  by  the 
Secretary  of  Agriculture.  It  is  in  the 
public  interest  to  so  license  this 
invention  as  Union  Camp  Corporation 
has  submitted  a  complete  and  sufficient 
application  for  a  license.  The 
prospective  exclusive  license  will  be 
royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C. 
209  and  37  CFR  404.7.  The  projective 
exclusive  license  may  be  granted  unless, 
within  sixty  days  from  the  date  of  this 
published  Notice,  the  Agricultural 
Research  Service  receives  written 
evidence  and  argimient  which 
establishes  that  the  grant  of  the  license 
would  not  be  consistent  with  the 
requirements  of  35  U.S.C.  209  and  37 
CFR  404.7. 
R.M.  Parry,  Jr., 
Assistant  Administrator. 
(FR  Doc.  95-15860  Filed  6-27-95;  8:45  am) 
MLUNQ  COOE  3410-03-M 


Animal  and  Plant  Health  Inspection 
Service 

pocket  No.  95-043-1] 

Availability  of  Environmental 
Assessments  and  Findings  of  No 
Significant  Impact 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
action:  Notice. 

SUMMARY:  We  ar^ advising  the  public 
that  two  environmental  assessments  and 
findings  of  no  significant  impact  have 
been  prepared  by  the  Animal  and  Plant 
Health  Inspection  Service  relative  to  the 
issuance  of  permits  to  allow  the  field 
testing  of  genetically  engineered 
organisms.  The  environmental 
assessments  provide  a  basis  for  our 
conclusion  that  the  field  testing  of  the 
genetically  engineered  organisms  will 
not  present  a  risk  of  introducing  or 
disseminating  a  plant  pest  and  will  not 


have  a  significant  impact  on  the  quality 
of  the  human  environment.  Based  on  its 
findings  of  no  significant  impact,  the 
Animal  and  Plant  Health  Inspection 
Service  has  determined  that 
environmental  impact  statements  need 
not  be  prepared. 

ADDRESSES:  Copies  of  the  environmental 
assessments  and  findings  of  no 
significant  impact  are  available  for 
public  inspection  at  USDA,  room  1141, 
South  Building,  14th  Street  and 
Independence  Avenue  SW., 
Washington,  DC.  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  those  documents  are  requested 
to  call  ahead  on  (202)  690-2817  to 
facilitate  entry  into  the  reading  room. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Arnold  Foudin,  Deputy  Director, 
Biotechnology  Permits,  BBEP,  APHIS, 
Suite  5B05,  4700  River  Road  Unit  147, 
Riverdale,  MD  20737-1237;  (301)  734- 
7612.  For  copies  of  the  environmental 


assessments  and  findings  of  no 
significant  impact,  write  to  Mr.  Clayton 
Givens  at  the  same  address.  Please  refer 
to  the  permit  numbers  listed  below 
when  ordering  documents. 
SUPPLEMENTARY  INFORMATION:  The 
regulations  in  7  CFR  part  340  (referred 
to  below  as  the  regulations)  regulate  the 
introduction  (importation,  interstate 
movement,  and  release  into  the 
environment)  of  genetically  engineered 
organisms  and  products  that  are  plant 
pests  or  that  there  is  reason  to  believe 
are  plant  pests  (regulated  articles).  A 
permit  must  be  obtained  or  a 
notification  acknowledged  before  a 
regulated  article  may  be  introduced  into 
the  United  States.  The  regulations  set 
forth  the  permit  application 
requirements  and  the  notification 
procedures  for  the  importation, 
interstate  movement,  and  release  into 
the  enviroimient  of  a  regulated  article. 

In  the  course  of  reviewing  each  permit 
application,  APHIS  assessed  the  impact 


on  the  environment  that  releasing  the 
organisms  under  the  conditions 
described  in  the  permit  application 
would  have.  APHIS  has  issued  permits 
for  the  field  testing  of  the  organisms 
listed  below  after  concluding  that  the 
organisms  will  not  present  a  risk  of 
plant  pest  introduction  or  dissemination 
and  will  not  have  a  significant  impact 
on  the  quality  of  the  human 
environment.  The  environmental 
assessments  and  findings  of  no 
significant  impact,  which  are  based  on 
data  submitted  by  the  applicants  and  on 
a  review  of  other  relevant  literature, 
provide  the  public  writh  documentation 
of  APHIS'  review  and  analysis  of  the 
environmental  impacts  associated  with 
conducting  the  field  tests. 

Environmental  assessments  and 
findings  of  no  significant  impact  have 
been  prepared  by  APHIS  relative  to  the 
issuance  of  permits  to  allow  the  field 
testing  of  the  following  genetically 
engineered  organisms: 


Permit  No. 


95-031-01 


95-065-01 


Permittee 


Oregon  State  University 


University  of  Chicago 


Date  is- 
sued 


5-25-95 


5-30-95 


Organisms 


Poplar  trees  genetically  engi- 
neered to  express  reproduc- 
tive sterility  and  herbicide 
tolerance. 

Atropa  txlladonna  plants  ge- 
netically engineered  to  ex- 
press an  altered  alkaloid 
profile  for  insect  resistance. 


Field  test  location 


Oregon 


Illinois 


The  environmental  assessments  and 
findings  of  no  significant  impact  have 
been  prepared  in  accordance  with:  (1) 
The  National  Environmental  Policy  Act 
of  1969  (NEPA)(42  U.S.C.  4321  etseq.), 
[2]  Regulations  of  the  Council  on 
Environmental  Quality  for 
Implementing  the  Procedural  Provisions 
of  NEPA  (40  CFR  parts  1500-1508),  (3) 
USDA  Regulations  Implementing  NEPA 
(7  CFR  part  lb),  and  (4)  APHIS'  NEPA 
Implementing  Procedures  (7  CFR  part 
372;  60  FR  6000-6005,  February  1, 
1995). 

Done  in  Washington,  DC.  this  21st  day  of 
June,  1995. 
Alfred  S.  Elder. 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
[FR  Doc.  95-15861  Filed  6-27-95;  8:45  am] 
BtLUNG  CODE  3410-34-P 


[Docket  No.  95-045-1] 

National  Animal  Damage  Control 
Advisory  Committee;  Meeting 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 


ACTION:  Notice  of  meeting. 


summary:  We  are  giving  notice  of  a 
meeting  of  the  National  Animal  Damage 
Control  Advisory  Committee. 
PLACE,  DATES,  AND  TIME  OF  MEETING:  The 
meeting  will  be  held  in  Balb-ooms  C  and 
D  of  the  Holiday  Iim,  10000  Baltimore 
Boulevard,  College  Park,  MD  20740, 
(301)  345-6700.  The  Committee  will 
meet  on  September  27-29, 1995. 
Sessions  will  be  held  from  8  a.m.  to  5 
p.m.  on  September  27  and  28,  and  from 
8  a.m.  to  noon  on  September  29. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
William  Clay,  Director,  Operational 
Support  Staff,  ADC,  APHIS,  Suite  6B02, 
4700  River  Road  Unit  87,  Riverdale,  MD 
20737-1234,  (301)  734-7921. 
SUPPLEMENTARY  INFORMATION:  The 
National  Animal  Damage  Control 
Advisory  Committee  (Committee) 
advises  the  Secretary  of  Agriculture 
concerning  policies,  program  issues, 
and  research  needed  to  conduct  the 
Animal  Damage  Control  (ADC)  program. 
The  Committee  also  serves  as  a  public 
forum  enabling  those  affected  by  the 
ADC  program  to  have  a  voice  in  the 
program's  policies. 


Tentative  topics  for  discussion  at  the 
upcoming  meeting  will  include,  among 
other  things,  research  at  the  Denver 
Wildlife  Research  Center  (DWRC),  status 
of  DWRC's  move  to  Fort  ColUns,  CO, 
compliance  with  the  National 
Environmental  PoUcy  Act,  and  follow- 
up  of  previous  Committee 
recommendations. 

The  meeting  will  be  open  to  the 
public.  However,  due  to  time 
constraints,  the  public  vdll  not  be 
allowed  to  participate  in  the 
Committee's  discussions.  Written 
statements  concerning  meeting  topics 
may  be  filed  with  the  Committee  before 
or  after  the  meeting  by  sending  them  to 
Mr.  William  Clay  at  the  address  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT,  or  may  be  filed  at  the  meeting. 
Please  refer  to  Docket  No.  95-045-1 
when  submitting  your  statements. 

This  notice  of  meeting  is  given 
pursuant  to  section  10  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463). 
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Done  in  Washington.  DC,  this  20th  day  of 
June  1995. 

Dale  F.  Schwindaman, 
Acting  Administrator.  Animal  and  Plant 
Health  Inspection  Service. 
(FR  Doc.  95-15763  Filed  &-27-95;  8:45  am] 

aiLUMO  CO0£  M10-M-P 


Forest  Service 

Western  Washington  Cascades 
Provincial  Interagency  Executive 
Committee  (PIEC)  Advisory 
Committee;  Meeting 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Western  Washington 
Cascades  PIEC  Advisory  Committee  will 
meet  on  July  18, 1995  at  the  Mount 
Baker-Snoqualmie  National  Forest 
Headquarters,  21905  64th  Avenue  West, 
in  Mountlake  Terrace,  Washington.  The 
meeting  will  begin  at  9:00  a.m.  and 
continue  until  4:30  p.m.  Agenda  items 
to  be  covered  include:  (1)  Discussion  of 
projects  subject  to  watershed  analysis 
and  opportunities  for  exemption  of 
some  projects  from  analysis;  (2) 
discussion  of  criteria  to  be  used  to 
identify  and  select  watersheds  for 
analysis  by  the  Mt.  Baker-Snoqualmie 
National  Forest  in  fiscal  year  1996;  (3) 
additional  discussion  of  the 
recommendation  that  the  Forest  Service 
pursue  the  opportunity  for  watershed 
analysis  in  the  Cascade  watershed  in 
fiscal  year  1995;  (4)  other  topics  as 
appropriate;  and  (5)  open  public  forum. 
All  Western  Washington  Cascades 
Province  Advisory  Committee  meetings 
are  open  to  the  public.  Interested 
citizens  are  encouraged  to  attend. 
FOR  FURTHER  INFORMATION  CONTACT: 
Direct  questions  regarding  this  meeting 
to  Bob  Dunblazier,  Province  Liaison, 
USDA,  Mt.  Baker-Snoqualmie  National 
Forest,  21905  64th  Avenue  West. 
Mountlake  Terrace,  Washington  98043, 
206-744-3270. 

Dated:  June  20, 1995. 
Dennis  E.  Bschor. 
Forest  Supervisor. 

(FR  Doc.  95-15847  Filed  6-27-95;  8:45  ami 
BILUNG  CODE  3410-11-M 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  ttie  Louisiana  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the 
Louisiana  Advisory  Committee  will  be 


held  on  July  20. 1995.  from  6  to  8  p.m.. 
at  the  Hohday  Inn  Crowne  Plaza,  333 
Poydras  Street.  New  Orleans,  LA  70130. 
The  purpose  of  the  meeting  is  to  provide 
orientation  for  new  members  and  to 
plan  future  activities. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Melvin  L.  Jenkins.  Director  of  the 
Central  Regional  Office.  913-551-1400 
(TTD  913-551-1414).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  five  (5)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC.  June  21, 1995. 
Carol-Lee  Hurley. 

Chief,  Regional  Programs  Coordination  Unit. 
|FR  Doc.  95-15771  Filed  6-27-95:  8:45  am] 

BILUNO  COOE  e335-01-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Intent  To  Prepare  an  Environmental 
Impact  Statement/Environmental 
Impact  Report  for  the  Disposal  and 
Reuse  of  the  Former  Naval  Shipyard 
Hunters  Point,  San  Francisco,  CA 

Pursuant  to  Section  102(2)(c)  of  the 
National  Environmental  Policy  Act 
(NEPA)  of  1969  as  implemented  by  the 
Council  on  Environmental  Quality 
regulations  (40  CFR  Parts  1500-1508) 
and  the  California  Environmental 
Quahty  Act  (CEQA),  the  Department  of 
the  Navy  in  coordination  with  the  City 
and  County  of  San  Francisco  is 
preparing  a  joint  Environmental  Impact 
Statement  (EIS)/Environmental  Impact 
Report  (EIR)  for  the  disposal  and 
potential  reuse  of  the  former  Naval 
Shipyard,  Hunters  Point  property  and 
structures  located  in  San  Francisco. 
CaUfomia.  The  Navy  shall  be  the  EIS 
lead  agency  and  the  City  of  San 
Francisco  shall  be  the  EIR  lead  agency. 
The  Defense  Base  Closure  and 
Realignment  Act  (Pub.  L.  101-510)  of 
1990,  as  implemented  by  the  1993  base 
closure  process,  directed  the  U.S.  Navy 
to  close  Naval  Station  Treasure  Island 
and  its  off-station  property.  Hunters 
Point  Annex  (the  former  Naval 
Shipyard,  Hunters  Point).  This  EIS/EIR 
shall  be  prepared  for  the  disposal  and 
reuse  of  former  Naval  Shipyard  Hunters 
Point.  A  separate  EIS/EIR  shall  be 
prepared  for  the  disposal  and  reuse  of 
Naval  Station,  Treasure  Island. 


The  former  Naval  Shipyard  is  within 
the  jurisdiction  of  the  City  of  San 
Francisco.  It  covers  approximately  500 
acres  of  the  southeast  San  Francisco 
waterfront.  The  property  is  developed 
with  industrial  ship  repair  facilities  and 
associated  buildings,  including  limited 
support  facilities  (residential, 
recreational).  The  EIS/EIR  will  address 
disposal  of  the  property  and  the 
potential  impacts  associated  with 
potential  reuses  of  the  property. 

The  EIS/EIR  will  address  the  potential 
significant  impacts  to  the  environment 
that  may  result  from  the  implementation 
of  two  reuse  alternatives  and  a  "no 
action"  alternative.  The  Hunters  Point 
Shipyard  Reuse  Plan  (based  on  a 
Hunters  Point  Land  Use  Draft  Plan 
dated  March  1995  developed  by  the  City 
and  County  of  San  Francisco  Planning 
Department  with  the  San  Francisco 
Redevelopment  Agency  in  conjunction 
with  the  Mayor's  Citizens  Advisory 
Committee)  will  constitute  the  preferred 
alternative.  The  preferred  alternative 
has  been  endorsed  by  the  San  Francisco 
Planning  &  Redevelopment 
Commissions  and  the  Citizens  Advisory 
Committee.  The  preferred  reuse 
alternative  would  provide 
approximately  6,500  jobs,  1,300 
residential  units,  1.1  million  square  feet 
of  industrial  use  (such  as  ship  repair, 
ship  maintenance,  trucking  and  courier 
services,  equipment  leasing,  printing 
and  publishing,  motion  picture 
production,  etc.).  300,000  square  feet  of 
research  &  development  use  (such  as 
data  processing,  telecommunication, 
etc.)  555,000  square  feet  of  cultural/ 
institutional  use  (such  as  large 
education  and  training  facilities, 
museums,  theaters,  galleries, 
restaurants,  etc.),  1.1  million  square  feet 
of  mixed  use  (such  as  artist  studios, 
live/work  space,  recording  studios, 
research  and  development,  hotel/ 
conference  facilities,  retail,  etc.),  and  6.1 
million  square  feet  of  open  space.  The 
second  alternative  would  be  a  reduced 
development  of  approximately  5,000 
jobs,  600  residential  units,  900,000 
square  feet  of  industrial  use.  250.000 
square  feet  of  research  &  development 
use,  425,000  square  feet  of  cultural/ 
institutionak^se,  850,000  square  feet  of 
mixed  use,  and  6.1  million  square  feet 
of  open  space.  The  "no  action" 
alternative  would  have  the  former  Naval 
Shipyard  remain  federal  government 
property,  in  a  continuing  caretaker 
status. 

Federal,  state,  and  local  agencies,  and 
interested  individuals  are  encouraged  to 
participate  in  the  scoping  process  for 
the  EIS/EIR  to  determine  the  range  of 
issues  and  alternatives  to  be  addressed. 
A  public  scoping  meeting  to  receive  oral 


and  written  comments  will  be  held  at 
5:00  p.m.  on  Wednesday,  July  12. 1995. 
at  the  Southeast  Community  Facility. 
1800  Oakdale  Avenue,  San  Francisco. 
CaUfomia.  In  the  interest  of  available 
time,  each  sp)eaker  will  be  asked  to  limit 
oral  comments  to  five  (5)  minutes. 
Longer  comments  should  be 
summarized  at  the  public  meeting  or 
mailed  to  the  address  listed  at  the  end 
of  this  announcement.  All  written 
comments  should  be  submitted  within 
30  days  of  the  published  date  of  this 
notice  to  Ms.  Mary  Doyle  (Code  185). 
Engineering  Field  Activity  West.  Naval 
Facilities  Engineering  Command.  900 
Commodore  Drive,  San  Bruno. 
California  94066-5006.  telephone  (415) 
244-3024.  fax  (415)  244-3737.  For 
information  concerning  the  EIR.  please 
contact  Ms.  Barbara  Sahm.  of  the  San 
Francisco  Planning  Department,  Office 
of  Environmental  Review,  telephone 
(514)  558-6381.  For  further  information 
regarding  the  Hunters  Point  Shipyard 
Land  Use  Plan,  please  contact  Mr.  Byron 
Rhett,  Hunters  Point  Project  Manager  of 
the  San  Francisco  Redevelopment 
Agency,  telephone  (415)  749-2576  or 
Mr.  Paul  Lord,  Himters  Point  Planning 
Manager  of  the  San  Francisco  Planning 
Department,  telephone  (415)  538-6311. 

Dated:  June  23,  1995. 
L.R.  McNees, 

LCDR.  JAGC.  USN.  Federal  Register  Liaison 
Officer. 

(FR  Doc.  95-15846  Filed  6-27-95;  8:45  am) 
BILUNO  COOC  3810-^-M 


Naval  Research  Advisory  Committee; 
Open  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  App.  2),  notice  is  hereby  given 
that  the  Naval  Research  Advisory 
Committee  Panel  on  Reduced  Maiming 
will  meet  on  June  27,  28,  and  29,  1995. 
The  meeting  will  be  held  at  the  Office 
of  Naval  Research,  800  North  Quincy 
Street.  Room  915.  Arlington,  Virginia, 
on  June  27  and  28;  and  will  be  held 
aboard  the  USNS  SAN  DIEGO  and  the 
USS  ESTOCIN  at  the  Naval  Shipyard, 
Norfolk.  Virginia,  on  June  29. 1995.  The 
first  session  will  commence  at  10:00 
a.m.  and  terminate  at  5:30  p.m.  on  June 
27;  the  second  session  will  commence  at 
8:00  a.m.  and  terminate  at  5:00  p.m.  on 
June  28;  and  the  third  session  will 
commence  at  8:00  a.m.  and  terminate  at 
2:30  p.m.  on  June  29.  1995.  All  sessions 
of  the  meeting  will  be  open  to  the 
public. 

The  purpose  of  the  meeting  is  to 
provide  the  Navy  with  an  assessment  on 
reduced  manning  concepts  and 
associated  technologies  which  will 


enable  Navy  ship  manning  reductions  of 
30%  or  more. 

The  meeting  will  include  briefings 
and  discussions  relating  to  advanced 
training,  manpower  planning,  ship 
systems  automation,  shipboard 
manning,  ship  coatings,  and  damage 
control. 

This  Notice  is  being  published  late 
because  of  administrative  delays  which 
constitute  an  exceptional  circumstance, 
not  allowing  Notice  to  be  published  in 
the  F^eral  Register  at  least  15  days 
before  the  date  of  the  meeting. 

For  further  information  concerning 
this  meeting  contact:  Ms.  Diane  Mason- 
Muir.  Office  of  Naval  Research.  Ballston 
Center  Tower  One.  800  North  Quincy 
Street,  Arlington,  VA  22217-5660, 
telephone  number:  (703)  696-4870. 

Dated:  June  23, 1995. 
L.R.  McNees, 

LCDR.  JAGC,  USN,  Federal  Register  Liaison 

Officer. 

|FR  Doc.  95-15931  Filed  6-27-95;  8:45  ami 
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DEPARTMENT  OF  EDUCATION 
Office  of  Postsecondary  Education 

Federal  Work-Study  Programs 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  closing  dates  for 
institutions  that  participate  in  the 
Federal  Work-Study  (FWS)  Program  to 
submit  the  Campus-Based  Reallocation 
Form  (ED  Form  E40-4P). 

SUMMARY:  The  Secretary  gives  notice  to 
institutions  of  higher  education  of  the 
deadlines  for  an  institution  that 
participated  in  the  FWS  Program  for  the 
1994-95  award  year  (July  1,  1994 
through  June  30,  1995)  to  submit  its 
Campus-Based  Reallocation  Form.  An 
institution  that  participated  in  the  FWS 
Program  for  the  1994-95  award  year 
must  complete  and  submit  the  Campus- 
Based  Reallocation  Form.  The  Campus- 
Based  Reallocation  Form  collects  FWS 
community  service  information  for  the 
1994-95  award  year.  The  information 
collected  is  used  to  determine  whether 
an  institution  is  eligible  to  receive 
supplemental  FWS  funds  for  the  1995- 
96  award  year  (July  1. 1995  through 
June  30.  1996)  and  whether  an 
institution  met  the  minimum  5  percent 
community  service  expenditure 
requirement  for  the  1994-95  award  year. 
DATES:  Closing  Dates  for  Submitting  a 
Campus-Based  Reallocation  Form.  If  an 
institution  that  participated  in  the  FWS 
Program  for  the  1994-95  award  year 
wants  to  ensure  that  it  will  be 
considered  for  supplemental  FWS  funds 


for  the  1995-96  award  year,  the 
institution  must  submit  the  Campus- 
Based  Reallocation  Form  by  July  28. 
1995.  If  an  institution  that  participated 
in  the  FWS  Program  for  the  1994-95 
award  year  does  not  want  to  be 
considered  for  supplemental  FWS  funds 
for  the  1995-96  award  year,  the 
institution  must  submit  the  Campus- 
Based  Reallocation  Form  by  November 
3, 1995.  The  institution  must  return  the 
ED  Form  E40-^P  containing  an  original 
signature.  The  Department  will  not 
accept  a  form  submitted  by  facsimile 
transmission. 

ADDRESSES:  Campus-Based  Reallocation 
Form  Delivered  by  Mail.  The  Campus- 
Based  Reallocation  Form  delivered  by 
mail  must  be  addressed  to  the  U.S. 
Department  of  Education.  SFAP.  AFMS. 
Institutional  Financial  Management 
Division,  (Room  4714,  ROB-3),  600 
Independence  Avenue,  SW., 
Washington,  D.C.  20202-5458.  An 
applicant  must  show  proof  of  mailing 
consisting  of  one  of  the  following:  (1)  A 
legibly  dated  U.S.  Postal  Service 
postmark;  (2)  a  legible  mail  receipt  with 
the  date  of  the  mailing  stamped  by  the 
U.S.  Postal  Service;  (3)  a  dated  shipping 
label,  invoice,  or  receipt  from  a 
commercial  carrier;  or  (4)  any  other 
proof  of  mailing  acceptable  to  the 
Secretary  of  Education. 

If  a  Campus-Based  Reallocation  Form 
is  sent  through  the  U.S.  Postal  Service, 
the  Secretary  does  not  accept  either  of 
the  following  as  proof  of  mailing:  (1)  A 
private  metered  postmark,  or  (2)  a  mail 
receipt  that  is  not  dated  by  the  U.S. 
Postal  Service.  An  institution  should 
note  that  the  U.S.  Postal  Service  does 
§ot  uniformly  provide  a  dated  postmait 
Before  relying  on  this  method,  an 
institution  should  check  with  its  local 
post  office.  An  institution  is  encouraged 
to  use  certified  or  at  least  first-class 
mail. 

Campus-Based  Reallocation  Form 
Delivered  by  Hand.  A  Campus-Based 
Reallocation  Form  delivered  by  hand 
must  be  taken  to  Ms.  Carolyn  Short, 
Campus-Based  Financial  Operations 
Branch,  Institutional  Financial 
Management  Division,  Accounting  and 
Financial  Management  Service,  Student 
Financial  Assistance  Programs.  U.S. 
Department  of  Education.  Room  4714, 
Regional  Office  Building  3,  7th  and  D 
Streets,  S.W.,  Washington,  D.C.  Hand- 
delivered  reallocation  forms  will  be 
accepted  between  8:00  a.m.  and  4:30 
p.m.  (Eastern  time)  daily,  except 
Saturdays,  Sundays,  and  Federal 
holidays.  A  Campus-Based  Reallocation 
form  that  is  delivered  by  hand  will  not 
be  accepted  after  4:30  p.m.  on  the 
appropriate  closing  date. 
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SUPPUEMENTARY  INFORMATION:  The 
Department  will  reallocate  unexpended 
FWS  Federal  funds  from  the  1994-95 
award  year  as  supplemental  allocations 
for  the  1995-96  award  year  under  the 
FWS  program.  Supplemental  allocations 
will  be  issued  this  fall  in  accordance 
with  the  reallocation  procedures 
contained  in  the  Higher  Education  Act 
of  1965,  as  amended  (HEA).  Under 
section  442(e)  of  the  HEA,  unexpended 
FWS  funds  returned  to  the  Secretary 
must  be  reallocated  to  eligible 
institutions  that  used  at  least  10  percent 
of  the  total  FWS  Federal  funds  granted 
to  the  institution  to  compensate 
students  employed  in  community 
services.  Because  reallocated  FWS  funds 
will  be  distributed  on  the  basis  of  fair 
share  shortfall  criteria,  institutions  must 
also  have  a  fair  share  shortfall  to  receive 
these  funds.  Institutions  must  use  all  the 
reallocated  FWS  Federal  funds  to 
compensate  students  employed  in 
community  services.  To  ensure 
consideration  for  supplemental  FWS 
Federal  funds  for  the  1995-96  award 
year,  an  institution  must  submit  the 
Campus-Based  Reallocation  Form  by 
July  28, 1995. 

The  Department  will  determine  if  an 
institution  participating  in  the  FWS 
program  met  the  statutory  requirement 
of  expending  at  least  5  percent  of  its 
total  1994-95  FWS  Federal  funds  to  pay 
students  employed  in  conununity 
service  jobs.  Under  section  443(b)(2)(A) 
of  the  HEA,  for  the  1994-95  award  year 
and  succeeding  award  years,  an 
institution  must  use  at  least  5  percent  of 
the  total  amount  of  FWS  Federal  funds 
granted  to  such  institution  to 
compensate  students  employed  in 
community  service,  unless  the  Secretary' 
approves  a  waiver.  A  participating  FWS 
institution  that  does  not  want  to  be 
considered  for  supplemental  FWS 
Federal  funds  for  the  1995-96  award 
year  must  submit  the  Campus-Based 
Reallocation  Form  by  November  3, 
1995. 

Applicable  Regulations 

The  foUowring  regulations  apply  to  the 
Federal  Work-Study  program: 

(1)  Student  Assistance  General 
Provisions,  34  CFR  Part  668. 

(2)  Federal  Work-Study  Programs.  34 
CFR  Part  675. 

(3)  Institutional  Eligibility  Under  the 
Higher  Education  Act  of  1965,  as 
amended.  34  CFR  Part  600. 

(4)  New  Restrictions  on  Lobbying,  34 
CFR  Part  82. 

(5)  Govemmentwide  Debarment  and 
Suspension  (Nonprocurement)  and 
Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants),  34  CFR 
Partes. 


(6)  Drug-Free  Schools  and  Campuses, 
34  CFR  Part  86. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
technical  assistance  concerning  the 
Campus-Based  Reallocation  Form  or 
other  operational  procedures  of  the 
campus-based  programs,  contact  Ms. 
Carolyn  Short,  Campus-Based  Financial 
Operations  Branch,  Institutional 
Financial  Management  Division, 
Accounting  and  Financial  Management 
Service,  Student  Financial  Assistance 
Programs,  U.S.  Department  of 
Education.  600  Independence  Avenue. 
S.W..  (Room  4714.  ROB-3),  Washington. 
D.C.  20202-5458.  Telephone  (202)  708- 
9756.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 

(Authority:  42  U.S.C.  2756(b)) 
(Catalog  of  Federal  Domestic  Assistance 
Number:  84.033  Federal  Work-Study 
Program) 

Dated:  June  23.  1995. 
David  A.  Longanecker, 
Assistant  Secretary  for  Postsecondary 
Education. 
[FR  Doc.  95-15845  Filed  6-28-95;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Industry  Coupled  Geothermal 
Exploration  Drilling 

AGENCY:  Idaho  Operations  Office, 
Department  of  Energy. 
ACTION:  Solicitation  for  financial 
assistance:  Industry  Coupled 
Geothermal  Exploration  Drilling. 

SUMMARY:  The  U.S.  Department  of 
Energy  (DOE)  Idaho  Operations  Office 
(ID)  is  seeking  applications  for  cost- 
shared  research  and  development  of 
locating,  drilling  and  testing  of  new 
geothermal  exploration  wells  in  the 
United  States.  A  minimum  50  percent 
non-federal  cost  share  for  the  project  is 
required.  This  notice  is  the  complete 
solicitation  document  DE-PS07- 
95ID13348. 

DATES:  The  deadline  for  receipt  of 
applications  is  3:00  p.m.  MST,  August 
11,  1995.  Late  applications  will  be 
handled  in  accordance  with  10  CFR 
600.13. 

Prospective  applicants  should  request 
an  application  package  by  July  7, 1995, 
(which  includes  necessary  forms, 
assurances  and  certifications),  by 
writing  to  the  DOE  Contract  Specialist. 
Facsimile  requests  are  acceptable. 
Questions  regarding  this  solicitation 


should  be  submitted  in  writing  to  the 
DOE  Contract  Specialist  no  later  than 
July  14,  1995.  Questions  and  answers 
will  be  issued  in  writing  as  an 
amendment  to  this  solicitation. 
Preproposal  conferences  may  be 
available  if  a  sufficient  number  of 
applicants  request  one.  Preproposal 
conference  requests  should  be  made  no 
laterthan  July  14,  1995. 

DOE  anticipates  that  this  solicitation 
will  result  in  the  award  of  one  or  more 
cooperative  agreements.  Substantial 
involvement  by  DOE  is  anticipated.  All 
awards  are  expected  to  be  made  by 
September  30,  1995. 
ADDRESSES:  Applications  shall  be 
submitted  to:  Procurement  Services 
Division;  AttenUon:  SOL  DE-PS07- 
95ID13348  (Huggins/Bauer);  U.S.  DOE. 
Idaho  Operations  Office;  PO  Box  52280; 
Idaho  Falls,  Idaho  83405-2280. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wendy  L.  Huggins.  Contract  Specialist, 
telephone  (208)  526-2808.  facsimile 
(208)  526-5548.  The  Contracting  Officer 
is  Brad  Bauer.  (208)  526-0090. 

SUPPLEMENTARY  INFORMATION: 

Introduction 

This  solicitation  is  issued  pursuant  to 
Pubic  Law  93—410,  Geothermal  Energy 
Research,  Development,  and 
Demonstration  Act  of  1974;  and  Section 
2306  of  the  Energy  Policy  Act  of  1992 
(EPACT).  The  Catalog  of  Federal 
Domestic  Assistance  Number  for  this 
program  is  81.087. 

Energy  efficiency  and  renewable 
energy  projects  entered  into  by  both  the 
public  and  private  sectors  are  the 
cornerstone  of  DOE's  Energy 
Partnerskips  for  a  Strong  Economy.  The 
purpose  of  various  Energy  Partnerships 
programs  is  to  strengthen  the  economy 
and  reduce  greenhouse  gas  emissions.  In 
support  of  this  objective.  DOE  in 
collaboration  with  the  geothermal 
industry  and  the  electric  utilities,  has 
developed  an  initiative  for  furthering 
the  commercialization  of  geothermal 
power.  A  primary  strategy  of  the 
initiative  is  the  acceleration  of 
geothermal  development  through  cost- 
shared  projects. 

This  solicitation  requests  applications 
from  industry  for  one  or  more 
collaborative  efforts  to  support  the 
development  of  new  geothermal 
resources.  These  efforts  are  aimed 
towards  the  commercialization  of  this 
energy  source,  and  an  increase  in  the 
amount  of  electrical  power  generated 
from  geothermal  energy.  The  U.S. 
Department  of  Energy,  Office  of  Utility 
Technologies,  will  provide  at  least 
$1,000,000  in  funding  for  one  or  more 
projects. 


Federal  Register  /  Vol.  60,  No.  124  /  Wednesday.  June  28,  1995  /  Notices 


33395 


Obiectives 

The  objectives  of  this  solicitation  are 
to  promote  the  commercialization  of 
geothermal  energy  for  the  production  of 
electrical  power,  and  to  reduce  the 
emission  of  greenhouse  gases  in  the 
United  States.  By  accomplishing  these 
objectives,  it  is  anticipated  that  jobs  will 
be  created  and  that  the  nation's 
geothermal  industry  will  be  better 
positioned  to  compete  and  win  in  the 
global  marketplace.  The  potential  sale  of 
the  new  power  generated  by  the  cost- 
shared  project(s)  and  further  growth  of 
the  geothermal  industry  will  off-set  the 
use  of  fossil  fuels  to  generate  electrical 
power,  thereby  reducing  the  nation's 
emissions  of  greenhouse  gases. 

Priorities 

To  promote  the  commercialization  of 
geothermal  energy,  DOE's  geothermal 
exploration  initiative  identified  the 
exploration  of  previously  undiscovered 
geothermal  resources  as  specific  areas 
for  emphasis  in  the  solicitation  of 
applications  for  new  geothermal  power 
capacity. 

DOE  Funding  and  Cost-Sharing 

The  project(s)  will  be  cost-shared, 
with  participant(s)  providing  a 
minimum  of  50  percent  of  the  costs. 
Total  DOE  funding  is  currently 
$1,000,000.  DOE  will  cost  share  50 
percent  of  well  drilling  and  drill  site 
data  acquisition  costs  up  to  the  amount 
available  at  the  time  of  award. 

It  is  intended  that  the  federal  funds 
should  be  used  to  help  mitigate  a 
portion  of  the  initial  risk  associated 
with  the  development  of  geothermal 
energy.  It  is  not  intended  that  the 
project  success  be  based  upon  a 
continuing  subsidy  of  federal  dollars. 
The  funds  for  this  solicitation  shall  be 
used  for  activities  directly  related  to 
drilling  new  geothermal  wells  and 
characterizing  the  geothermal  resource. 

Qualified  Applicants 

For  profit  and  not  for  profit 
organizations,  state  and  local 
governments,  Indian  tribes  and 
institutions  of  higher  learning. 
Applications  may  include  national 
laboratories,  but  only  as  lower  tier 
participants  with  funding  for  their 
expected  costs  provided  through  their 
existing  arrangements  with  the 
Government. 

Preparation  of  Applications 

Each  application  shall  be  submitted  in 
two  volu.mes.  One  original  and  eight 
copies  of  each  application  are  to  be 
submitted.  It  is  recommended  that  the 
total  number  of  pages  for  the  two 
volumes  not  exceed  200  pages.  Each 


Volume  should  be  a  "stand  alone" 
document.  Volumes  one  and  two  of  the 
proposal  should  be  organized  with 
headings  and  sub  headings  that  match 
those  in  the  Evaluation  Criteria  section 
of  the  Statement  of  Work. 

Applications  submitted  in  response  to 
this  solicitation  must  provide  detailed 
program  management,  personnel, 
drilling  and  drill  hole  data  collection, 
site  selection,  environmental  and  budget 
information  as  further  specified  in  this 
solicitation.  The  applications  should 
contain  the  following  information  as 
completely  and  concisely  as  possible 
consistent  with  being  complete. 

1 .  Cover  Page:  The  cover  page  is  to 
include  the  signature,  title,  address, 
telephone  number,  and  fax  number  of 
the  applicant's  authorized 
representative.  The  cover  page  also  is  to 
contain  the  copy  number  of  the  volume, 
with  the  original  volume  identified  as 
"Original:  Copy  No.  1,"  and  subsequent 
copies  identified  as  "Copy  No.  2," 
"Copy  No.  3,"  etc. 

2.  Table  of  Contents:  The  application 
is  to  include  a  table  of  contents  and 
page  numbers  corresponding  to  the 
elements  outlined  in  these  preparation 
guidelines. 

3.  Technical  Summary:  The 
application  is  to  provide  a  one  page 
summary  that  furnishes  a  concise  and 
informative  description  of  the  proposed 
project.  This  summary  should  contain 
information  which  is  releasable  to  the 
public. 

4.  Environmental:  The  application  is 
to  include  relevant  information  on 
leasing,  permitting,  and/or  other  legal, 
environmental,  and  commercial  issues 
which  may  effect  resource  testing  and 
development. 

5.  Management  Discussion: 

a.  Program  and  Management  Plan, 
Organization,  and  Key  Personnel.  A 
program  management  plan  is  to  be 
provided  that  includes  a  statement  of 
work  detailing  the  activities  necessary 
to  complete  the  project.  This  plan  is  to 
include  a  project  schedule  identifying 
major  milestones  associated  with  the 
proposed  cost-shared  portion  of  the 
project,  and  how  these  milestones  are 
incorporated  into  the  remaining  overall 
project  work  scope. 

The  management  plan  is  to  include 
the  name  and  roles  of  the  applicant  and 
each  of  the  participants  involved  in  the 
project,  including  the  contractual 
arrangements  between  the  applicant  and 
participants.  The  capabilities  and 
responsibilities  of  the  applicant  and 
each  participant;  experience, 
qualifications,  expected  time 
commitment,  and  responsibilities  of  key 
personnel;  and  any  unique  facilities 
and/or  capabilities  which  would  assure 


the  success  of  the  project  are  to  be 
provided,  along  vrith  information 
regarding  the  applicant's  (or  appropriate 
participant's)  experience  in  geothermal 
exploration  and  drilling. 

The  application  is  to  discuss  the 
composition  of  the  organization  of  the 
applicant  and  participants  from  the 
standpoint  of  being  involved  in,  and/or 
representative  of  the  geothermal 
industry. 

b.  Financial  Information.  The 
application  is  to  provide  a  description 
of  the  applicant  and  all  other 
participants  in  the  project,  including  the 
type  of  business,  history,  size,  and 
discussion  of  the  ownership  and/or 
controlling  interest,  along  with  a  fisting 
of  current  or  recent  (within  the  past  two 
years)  govermnent  contracts,  grants, 
cooperative  agreements,  and/or  other 
work  by  the  applicant  in  this  or  related 
fields.  This  listing  is  to  include  the 
names  of  the  sponsoring  agency  or  firm, 
instrument  number,  amount  of  the 
instrument,  subject  area  of  the 
instrument,  and  the  name  and  telephone 
number  of  the  contracting  officer,  or 
contract  specialist.  DOE  reserves  the 
right  to  solicit  from  available  sources 
relevant  information  concerning  a 
proposer's  past  performance  and  may 
consider  such  information  in  its 
evaluation. 

Financial  data  on  the  appUcant  and 
participants,  identifying  die  source  of 
cost  sharing  and  the  available  financial 
resources,  are  to  be  provided.  These 
data  are  to  include  aimual  financial 
statements  (balance  sheet  and  income 
and  expense  statement)  for  the  past  3 
years  for  the  appUcant,  as  well  as  for  the 
participants  providing  cost  sharing  and/ 
or  performing  work. 

An  estimated  cost  to  perform  the  tasks 
as  identified  in  the  proposed  statement 
of  work  for  the  overall  project  is  to  be 
provided  along  with  the  basis  or 
rationale  supporting  these  costs.  It  will 
be  used  to  evaluate  the  reasonableness 
of  the  project  cost,  the  probable  cost  to 
the  government,  as  well  as  to  provide  an 
understanding  of  the  magnitude  of  the 
effort  required. 

6.  Cost  Sharing:  The  requested 
amount  of  DOE  funds  to  be  cost-shared 
is  to  be  identified,  along  with  how  these 
funds  will  be  used  and  the  year  in 
which  they  will  be  utilized.  The 
percentage  level  of  the  DOE  funds  to  the 
total  project  cost  is  to  be  defined.  The 
impact  of  DOE's  cost  share  to  the 
viabiUty  of  the  project  is  to  be 
addressed. 

The  application  is  to  provide  an 
estimate  of  the  monetary  value  of  all 
labor  and  cash  contributions  to  the 
project  by  year  and  by  party  (DOE, 
applicant,  and  participants).  If  cost 
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share  is  provided  by  someone  other  than 
the  applicant,  the  appUcation  must 
include  a  statement  by  the  providing 
entity  w^hich  specifically  commits  the 
labor  and  cash  cost  share  for  use  on  the 
project.  Note  that  non-federal  "cost 
sharing"  is  limited  to  monetary  and 
labor  investment.  Payment  of  actual 
costs  in  the  final  agreement  will  only 
include  those  costs  that  are  allocable  to 
the  program  and  allowable  as 
determined  in  accordance  with  the 
applicable  cost  principles  prescribed  in 
10  CFR  600.127  for  the  respective 
participants  and  in  the  cost  share  ratios 
to  be  defined  in  the  negotiations. 

7.  Budget:  A  budget  period  is  an 
interval  of  time  into  which  the  project 
period  is  divided  for  funding  and 
reporting  purposes.  Project  period 
means  the  total  approved  period  of  time 
that  DOE  v«ll  provide  support, 
contingent  upon  satisfactory  progress 
and  availability  of  funds.  The  project 
periods  may  be  divided  into  one  or 
more  budget  periods.  Project  periods  are 
not  expected  to  exceed  two  years.  Each 
application  must  contain  Standard 
Forms  424  and  424A.  The  budget 
summary  page  must  be  completed  for 
each  of  the  proposed  budget  periods. 
The  application  should  contain  full 
details  of  the  costs  regarding  the  labor, 
overhead,  material,  travel,  subcontracts, 
consultants,  and  other  support  costs 
broken  down  by  task  and  by  year.  Every 
cost  item  should  be  justified.  Further 
details  of  the  costs  may  be  required  if 
the  application  is  selected  for  the  award. 
Items  of  necessary  equipment  should  be 
individually  listed  by  description  and 
estimated  cost,  inclusive  of  tax.  The 
destination  and  purpose  of  budgeted 
travel  and  its  relevance  to  the  research 
should  be  specified.  Anticipated 
consultant  services  should  be  justified 
and  information  furnished  on  each 
individual's  expertise,  primary 
organizational  affiliation,  daily 
compensation  rate  and  number  of  days 
of  expected  service.  Consultant's  travel 
costs  should  be  listed  separately  under 
travel  in  the  budget. 

8.  Cost  Application:  In  the  event  there 
are  multiple  projects  proposed  in  a 
submittal,  a  separate  cost  application 
should  be  included  for  each  project 
proposed  for  funding.  The  cost 
application  should  have  sufficient  detail 
that  an  independent  evaluation  of  the 
labor,  materials,  equipment  and  other 
costs  as  well  as  verification  of  the 
proposed  cost  share  can  be  pei  funned. 

Proprietary  Application  Information 

Applications  submitted  in  response  to 
this  solicitation  may  contain  trade 
secrets  and/or  privileged  or  confidential 
commercial  or  financial  information 


which  the  applicant  does  not  want  used 
or  disclosed  for  any  purpose  other  than 
evaluation  of  the  application.  The  use 
and  disclosure  of  such  data  may  be 
restricted  provided  the  applicant  marks 
the  cover  sheet  of  the  appUcation  with 
the  following  legend,  specifying  the 
pages  of  the  application  which  are  to  be 
restricted  in  accordance  with  the 
conditions  of  the  legend: 

"The  data  contained  in  pages 

of  this  application  have  been  submitted 
in  confidence  and  contain  trade  secrets 
or  proprietary  information,  and  such 
data  shall  be  used  or  disclosed  only  for 
evaluation  purposes,  provided  that  if 
this  applicant  receives  an  award  as  a 
result  of  or  in  connection  with  the 
submission  of  this  application,  DOE 
shall  have  the  right  to  use  or  disclose 
the  data  herein  to  the  extent  provided  in 
the  award.  This  restriction  does  not 
limit  the  government's  right  to  use  or 
disclose  data  obtained  without 
restriction  from  any  source,  including 
the  applicant." 

/"umier,  to  protect  such  data,  each 
page  containing  such  data  shall  be 
specifically  identified  and  marked, 
including  each  line  or  paragraph 
containing  the  data  to  be  protected  with 
a  legend  similar  to  the  following: 

"Use  or  disclosure  of  the  data  set  forth 
above  is  subject  to  the  restriction  on  the 
cover  page  of  this  application." 

It  should  be  noted,  however,  that  data 
bearing  the  aforementioned  legend  may 
be  subject  to  release  under  the 
provisions  of  the  Freedom  of 
Information  Act  (FOIA),  if  DOE  or  a 
court  determines  that  the  material  so 
marked  is  not  exempt  under  the  FOIA. 
The  Government  assimies  no  liability 
for  disclosure  or  use  of  unmarked  data 
and  may  use  or  disclose  such  data  for 
any  purpose.  Applicants  are  hereby 
notified  that  DOE  intends  to  make  all 
applications  submitted  available  to  non- 
Ck)vemment  personnel  for  the  sole 
purpose  of  assisting  the  DOE  in  its 
evaluation  of  the  applications.  These 
individuals  are  required  to  protect  the 
confidentiality  of  any  specifically 
identified  information  obtained  as  a 
result  of  their  participation  in  the 
evaluation. 

Statement  of  Work 

1 .0    Introduction 

DOE  hopes  to  encourage  the 
exploration  for,  and  the  development  of, 
new  geothermal  resources  within  the 
United  States  by  supporting  research 
determining  the  nature  and  location  of 
hydrothermal  resources.  By  obtaining 
and  providing  this  information  publicly, 
DOE  hopes  to  stimulate  additional 
geothermal  exploration.  In  order  to 


attain  these  goals,  DOE  seeks  to  obtain 
data  &t)m  exploration  drilling  in  new 
geothermal  areas. 

2.0    Scope 

DOE  will  pay  the  Awardee  in  this 
solicitation  for  the  data  package 
associated  with  locating,  drilling  and 
testing  of  new  geothermal  exploration 
wells  in  the  United  States.  Total  DOE 
funding  is  currently  $1 ,000,000.  DOE 
will  cost  share  50  percent,  up  to  the 
amount  available  at  the  time  of  award, 
of  the  cost  of  drilling  a  well  and 
acquiring  the  minimum  required  data 
package  as  listed  below.  Highest 
evaluation  will  be  given  to  proposed 
wells  that  are  truly  exploration  wells 
and  are  wells  in  locations  that  will  add 
the  most  to  the  exploration  knowledge 
base  of  geothermal  resources,  rather 
than  step-out  wells.  The  wells  must  be 
at  least  3,000  feet  in  depth  and  have  a 
bottom  hole  temperature  of  at  least  250 
degrees  celsius.  Wells  may  be  either 
"slim  holes"  or  production-diameter 

wells. 

Data  will  be  collected  from  the  top  of 
the  well  to  the  total  depth  of  the  well. 
In  order  to  participate  in  this  program 
the  well  must  be  drilled  after  July  1, 
1995,  and  the  data  collected  must  be 
transferred  to  DOE  within  one  year  after 
award. 

The  Awardee  will  collect  and  provide 
DOE  with  the  following  minimum  data 
package: 

•  Daily  drilling  reports,  drilling  and 
casing  program,  well  survey  plat. 

•  Drill  cuttings  from  the  entire  drilled 
interval  at  a  minimimi  of  each  5  meters 
(15  feet)  in  four  splits  of  500  grams  each 
and  an  accompanying  Uthologic  drilling 
log.  and  daily  drilling  report.  Cuttings 
should  not  be  washed.  If  the  well  is 
cored,  a  spUt  of  any  core  recovered  is  to 
be  delivered  to  DOE. 

•  Lost  circulation  amounts,  times  and 

depths. 

•  In  the  case  of  artesian  flow,  or  if  a 
pumped  or  otherwise  stimulated  flow 
test  is  performed,  representative 
samples  of  formation  water  should  be 
collected  for  chemical  analysis.  At  least 
2  liters  of  clear,  filtered  water  should  be 
collected  in  plastic  bottles  and  sealed  to 
prevent  evaporative  loss.  A  2-liter 
sample  of  the  driUing  fluids  in  use  prior 
to  sampling  should  accompany  each 
sample.  Chemical  analyses  of  the 
samples  will  be  provided  to  DOE. 

•  Pressure  and  temperature  logs  of 
the  hole  from  approximately  500  feet  to 
total  depth  are  required,  prior  to  setting 
casing  at  all  depths  below  500  feet. 

Proposers  are  encouraged  to  provide 
results  from  any  initial  well  tests  in  the 
data  set,  including  flowrate,  pressures 
from  surface  metering  instrumentation. 
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and  raw  pressure  transient  data.  Such 
tests  are  to  be  witnessed  by  an 
experienced  geothermal  engineer. 

Additional  data  to  be  collected  by  the 
proposer  (such  as  borehole  televiewer 
logs,  sonic  logs,  electrical  logs,  etc.)  may 
also  be  offered  to  DOE.  The 
identification  of  additional  data  to  be 
collected  and  provided  to  DOE  will  be 
used  to  evaluate  the  value  of  the  data 
package  to  DOE  during  the  proposal 
evaluation. 

If  the  Awardee(s)  determines  and 
justifies  that  the  completed  hole(s)  are 
of  no  economic  value,  the  Awardee(s) 
shall  plug  and  abandon  the  hole(s)  and 
restore  the  site(s)  in  accordance  with 
governing  regulations.  If  for  any  reason 
the  hole  is  not  plugged  and  abandoned 
within  6  months  after  well  completion, 
the  hole  shall  become  the  legal  and 
financial  responsibility  solely  of  the 
Awardee(s). 

The  Awardee  will  identify  all  reports, 
plans,  permits,  licenses  and  other  items 
required  by  governmental  regulatory 
agencies  for  the  performance  of  this 
work,  the  agency  whose  requirement  the 
item  fulfills,  and  the  actual  or  projected 
submittal  and  agency  approval  dates. 
Any  costs  incurred  prior  to  award  will 
not  be  considered  project  costs,  even 
though  the  effort  was  in  fulfillment  of 
this  task. 

The  Proposer  shall  confirm  that  all 
financial  arrangements  for 
implementation  of  the  project  and 
provide  DOE  with  evidence  that  project 
financing  is  sufficient  to  complete  the 
project  prior  to  performance  of  any  work 
under  this  Agreement.  Details  may  be 
negotiated. 

Qualification  Criteria 

To  qualify  for  consideration  under 
this  financial  assistance,  the  proposer 
must  meet  the  following  qualification 
criteria.  Prior  to  the  detailed  evaluation, 
each  proposal  will  imdergo  a 
preliminary  review  to  assure  the 
qualification  criteria  are  satisfied. 
Proposals  which  do  not  meet  the 
qualification  criteria  will  not  receive  a 
comprehensive  evaluation  and  will  be 
eliminated  from  further  consideration. 
Proposers  of  eliminated  proposals  will 
be  notified  in  writing. 

a.  The  proposed  site  must  be  within 
the  United  States. 

b.  The  data  must  come  from  a  well  at 
least  3,000  feet  deep. 

c.  The  proposer  must  agree  to 
minimum  data  collection  requirements 
(see  Statement  of  Work.  Part  2.0). 

d.  The  well  must  be  drilled  after  July 
1, 1995. 

e.  The  proposer  must  provide 
assurance  that  the  well  will  be  drilled 


and  data  submitted  to  DOE  within  two 
years  after  award. 

f.  The  proposer  must  provide 
documentation  in  the  form  of  a  lease, 
agreement  or  owmership  providing  a 
legal  right  of  access  to  drill  the  hole  at 
the  proposed  location. 

g.  The  proposer  must  demonstrate  the 
ability  to  successfully  meet  National 
Enviroimiental  Policy  Act  and  other 
local,  State,  and  Federal  requirements 
for  similar  projects. 

Evaluation  Criteria 

Proposals  that  meet  the  Qualification 
Criteria  will  undergo  a  comprehensive 
evaluation  in  accordance  with  the 
Evaluation  Criteria  Usted  below  and 
considering  any  relevant  public 
information.  The  Evaluation  Criteria 
parallel  the  information  required  in 
Volume  I  and  Volume  II  of  the 
submitted  proposals  as  outlined  below. 
This  information  forms  the  basis  for 
evaluation.  The  criteria  are  listed  in 
descending  order  of  importance  within 
each  volume. 

Criterion  1  comprises  half  the  weight 
while  Criterion  2  and  4  are  equal  in 
weight  and  twice  as  much  as  Criterion 
3. 

Volume  I — Evaluation  Criteria 

Criterion  1 :  Resource  Potential — The 
potential  of  the  location  to  add  to  the 
inventory  of  developable  geothermal 
sites  will  be  evaluated  based  on 
submitted  exploration  data,  technical 
analysis  and  rationale  provided  in  the 
proposal  considering  the  following 
factors: 

a.  Locations  in  previously  undrilled 
areas  will  be  given  priority  over 
locations  considered  to  be  step-outs  or 
in-fill  locations.  The  greatest  weight  will 
be  given  to  locations  that  have  a  high 
potential  of  being  a  new  "field 
discovery." 

b.  The  potential  that  the  well  and  its 
proposed  location  will  provide  data  that 
will  expand  or  enhance  the  present 
knowledge  of  the  resource  potential  and 
exploration  methods  vrithin  the  United 
States. 

c.  The  potential  that  the  proposed 
depth  of  the  hole  will  provide  for 
evaluation  of  a  deep  subsurface 
geothermal  system. 

d.  The  amount  of  surface  and 
subsurface  data  contained  in  the 
proposal  that  is  of  high  quality  and 
relevant  to  evaluating  geothermal 
potential  exploration  methods, 
including  geophysical,  hydrological, 
and  geological  reconnaissance  data  and 
results. 

e.  The  quantity  and  quality  of 
previously  uiueleased  data  contained  in 


the  proposal  that  can  be  made  availdoie 
to  the  public  domain. 

Criterion  2:  Technical  approach  to  he 
project — 

a.  The  quality,  type  and  quantity  nf 
data  to  be  gathered  during  the  projer*  -n 
addition  to  the  minimum  data 
requirements  of  the  Statement  of  Work. 
Part  2.0. 

b.  The  content,  adequacy  and 
completeness  of  data  collection  plans. 

c.  The  suitability  of  planned  hole 
completion  and  maintenance  for  the 
data  collection  proposed,  plugging  and 
abandoimient  and  site  maintenance 
(including  drilling  fluid  disposal, 
health,  safety  and  environmental 
considerations)  and  restoration  plans. 

d.  The  lack  of  any  restrictions  on 
release  of  data  collected  during  and 
subsequent  to  the  drilUng  of  the  well 
and  included  in  the  proposed  data 
package. 

e.  The  lack  of  restriction  on  release 
and  publishing  by  DOE  of  interpretation 
or  integration  of  the  data  collected. 

Criterion  3:  Business  approach  to  the 
project — 

a.  Qualifications  of  the  proposer, 
subcontractors  and  key  personnel 
including  the  extent  of  experience  in 
geothermal  well  drilling,  data 
collection,  business  related  area  and 
capabilities  to  carry  out  the  data 
collection  proposed. 

b.  The  completeness  and  adequacy  of 
the  proposed  management  plan, 
including  institutional  concerns, 
proposed  solutions  and  impact  on  the 
project. 

Volume  II — Evaluation  Criteria 

Criterion  4:  Financial 
Considerations — 

a.  Cost-share  plan — The  plan  for  cost- 
sharing  will  be  evaluated  on  the 
percentage  in  excess  of  50  percent  of  the 
drilling  and  data  acquisition  costs  to  be 
borne  by  the  proposer.  More 
consideration  may  be  given  to -projects 
with  a  greater-than-50  percent  cost 
share.  EKDE  cost  share  is  limited  to  well 
drilling  and  drill  site  data  acquisition 
activities.  The  applicant  must  cost  share 
those  portions  of  the  project  that  are 
excluded  from  DOE  cost  share.  The 
appUcation  will  be  evaluated  on  thi- 
nature  and  amount  of  cost-sharing     '^e 
applicant  must  demonstrate  how  *♦  'vi'l 
meet  its  cost  share.  This  demonsi:    in 
will  occur  through  the  adequacy  (t  ^  •   ■ 
completeness,  relevancy,  substantiation) 
of  the  cost  portion  of  the  applicati  jn 
Cash  and  cash-equival6nt  items  (e.g  . 
direct  labor)  are  required. 

b.  Data  package — The  plan  will  be 
evaluated  on  the  data  to  be  collected 
and  reported  relative  to  the  total  DOE 
cost  for  the  project. 
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c.  Project  financial  plan— The  project 
financial  plan  will  be  evaluated  for  the 
ability  of  the  proposer  to  commit 
resources  to  finance  the  non-DOE  sfiare 
of  the  entire  project  and  the  adequacy  of 
the  proposer's  financial  condition. 

Project  cost/budget  summary — This 
information  should  be  provided  for  the 
proposed  project.  Reasonableness  of 
cost  to  the  government  will  be 
considered.  The  project  cost/budget 
summary  will  be  considered  as  an 
indication  of  the  offeror's  understanding 
of  the  job. 
Evaluation  of  Applications 

Applications  submitted  will  be 
subject  to  a  preliminary  review  by  DOE 
to  check  for  completeness  and  accuracy. 
Applications  that  are  clearly  non- 
responsive  or  do  not  provide  evidence 
of  cost-sharing  agreements,  will  be 

rejected. 

DOE  reserves  the  right  to  support  all. 
none,  or  certain  parts  of  the  applications 
submitted  in  response  to  this 
solicitation. 

The  information  presented  in  the  each 
apphcation  will  be  evaluated  to 
determine  the  degree  to  which  the 
stated  objectives  and  priorities  of  this 
solicitation  are  met.  The  following  is  a 
summary  listing  of  the  criteria  which 
will  be  considered  in  the  evaluation  and 
relative  importance  in  the  ranking 
process:  resource  potential,  technical 
approach,  cost-  sharing,  and  business 
approach. 

Issues  relating  to  leasing,  permitting, 
and  related  activities  for  the  project 
development  will  be  considered  along 
with  the  environmental  restrictions.  The 
environmental  evaluation  will  consider 
the  impact  of  the  proposed  activities  at 
the  project  site. 

Tne  proposed  cost  of  the  project  will 
not  be  point  scored.  Applicants  are 
advised,  however,  that  notwithstanding 
the  lower  relative  importance  of  the  cost 
considerations,  the  evaluated  cost  may 
be  the  basis  for  selection.  In  making  the 
selection  decision,  the  apparent 
advantages  of  individual  technical  and 
business  applications  will  be  weighed 
against  the  probable  cost  to  the 
government  to  determine  whether  the 
technical  and  business  approaches 
(excluding  cost  considerations)  are 
worth  the  probable  cost  differences. 

Merit  Reviews 

All  applications  will  be  evaluated 
under  the  procedure  for  "Objective 
Merit  Review  of  Discretionary  Financial 
Assistance  Applications",  Federal 
Register,  May  31, 1990,  Vol.  55,  No.  105 
(copy  provided  upon  request),  and  the 
criteria  and  programmatic 
considerations  set  forth  in  this 


solicitation.  In  conducting  this 
evaluation,  the  Government  may  utilize 
assistance  and  advice  from  non- 
Govemment  personnel.  Applicants  are 
therefore  requested  to  state  on  the  cover 
sheet  of  the  applications  if  they  do  not 
consent  to  an  evaluation  by  such  non- 
Govemment  personnel.  The  applicants 
are  further  advised  that  IX)E  may  be 
unable  to  give  full  consideration  to  an 
application  submitted  without  such 
consent. 

General  Conditions  and  Notice  to 
Applicants 

a.  Applicants:  All  applicants  will  be 
notiBed  in  writing  of  the  action  taken  on 
their  applications  in  approximately  90 
days  after  the  closing  date  for  this 
solicitation,  provided  no  follow-up 
clarifications  are  needed.  Status  of  any 
application  during  the  evaluation  and 
selection  process  will  not  be  discussed 
with  the  applicjmts.  Unsuccessful 
applications  will  not  be  returned. 

b.  Fdse  Statements:  Applications 
must  set  forth  full,  accurate,  and 
complete  information  as  required  by 
this  sohcitation.  The  penalty  for  making 
false  statements  is  prescribed  in  18 

U.S.C.  1001. 

c.  Application  Clarification:  TXDE 
reserves  the  right  to  require  applications 
to  be  clarified  or  supplemented  to  the 
extent  considered  necessary  either 
through  additional  written  submissions 
or  oral  presentations. 

d.  Amendments:  All  amendments  to 
this  solicitation  will  be  mailed  to 
recipients  who  submit  a  written  request 
for  the  DOE  application  package. 

e.  Applicant's  Past  Performance:  DOE 
reserves  the  right  to  solicit  from 
available  sources  relevant  information 
concerning  an  applicant's  past 
performance  and  may  consider  such 
information  in  its  evaluation. 

/.  Commitment  of  Public  Funds:  The 
Contracting  Officer  is  the  only 
individual  who  can  legally  commit  the 
Government  to  the  expenditure  of 
public  funds  in  connection  with  the 
proposed  award.  Any  other 
commitment,  either  explicit  or  imphed, 

is  invalid. 

g.  Effective  Period  of  Application:  All 
applications  should  remain  in  effect  for 
at  least  180  days  from  the  closing  date. 

h.  Availability  of  Funds:  The  actual 
amount  of  funds  to  be  obHgated  will  be 
subject  to  availability  of  funds 
appropriated  by  Congress. 

i.  Loans  under  DOE  Minority 
Economic  Impact  (MEI)  Loan  Program: 
Applicants  are  advised  that  loans  under 
the  DOE  Minority  Economic  Impact 
(MEI)  Loan  Program  are  not  available  to 
finance  the  cost  of  preparing  an 
application  pursuant  to  this  solicitation, 


;.  Assurances  and  Certifications:  DOE 
requires  the  submission  of  preaward 
assurances  of  compliance  and 
certifications  which  are  mandated  by 
law.  The  assurance  and  certification 
forms  will  be  provided  in  the 
application  package. 

k.  Questions  and  Answers:  Questions 
regarding  this  solicitation  should  be 
submitted  in  writing  to  the  DOE 
Contract  Specialist  no  later  than  July  14, 
1995.  Any  answers  will  be  issued  in 
writing. 

1.  Preaward  Costs:  The  government  is 
not  liable  for  any  costs  incurred  in 
preparation  of  an  application.  Awardees 
may  incur  preaward  costs  up  to  ninety 
(90)  days  prior  to  the  effective  date  of 
award.  Should  the  awardee  take  such 
action,  it  is  done  so  at  the  awardee's  risk 
and  does  not  impose  any  obligation  on 
the  DOE  to  reimburse  such  costs  if  an 
award  is  not  made. 

m.  Patents,  Data,  and  Copyrights: 
Applicants  are  advised  that  patents, 
data,  and  copyrights  will  be  treated  in 
accordance  with  10  CFR  600.33. 

n.  Environmental  Impact:  An 
apphcant  environmental  checkhst  will 
be  provided  in  the  DOE  application 
package.  Award  will  not  be  made  until 
the  environmental  checkhst  is 
completed.  Review  of  the  environmental 
checklist  and  the  application  will  be 
conducted  by  DOE  as  required  by  10 
CFR  1021.216. 

o.  EPACT:  Applicants  shall  be 
required  to  comply  with  Section  2306  of 
the  Energy  PoUcy  Act  of  1992  (EPACT) 
(42  U.S.C.  13525),  as  applicable. 

p.  Buy  American  Act:  Any 
organization  receiving  an  award  under 
this  sohcitation  must  comply  with  the 
Buy  American  Provisions  of  Section  307 
of  PubUc  Law  103-332,  Department  of 
the  Interior  and  Related  Agencies 
Appropriations  Act  of  1995. 

Dated:  June  16, 1995. 
R.J.  Hoyles. 

Director.  Procurement  Services  Division. 
[FR  Doc.  95-15888  Filed  6-27-95;  8:45  ami 
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Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  ST95-231 6-000  et  al.] 

Amoco  Gas  Co.;  Notice  of  Self- 
Implementing  Transactions 

June  22,  1995. 

Take  notice  that  the  following 
transactions  have  been  reported  to  the 
Commission  as  being  implemented 
pursuant  to  Part  284  of  the 
Commission's  Regulations,  Sections  311 
and  312  of  the  Natural  Gas  PoUcy  Act 
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of  1978  (NGPA)  and  Section  7  of  the 
NGA  and  Section  5  of  the  Outer 
Continental  Shelf  Lands  Act.' 

The  "Recipient"  column  in  the 
following  table  indicates  the  entity 
receiving  or  purchasing  the  natural  gas 
in  each  transaction. 

The  "Part  284  Subpart"  column  in  the 
following  table  indicates  the  type  of 
transaction. 

A  "B"  indicates  transportation  by  an 
interstate  pipeline  on  behalf  of  an 
intrastate  pipeUne  or  a  local  distribution 
company  pursuant  to  Section  284.102  of 
the  Commission's  Regulations  and 
Section  311(a)(1)  of  the  NGPA. 

A  "C"  indicates  transportation  by  an 
intrastate  pipeline  on  behalf  of  an 
interstate  pipeUne  or  a  local  distribution 
company  served  by  an  interstate 
pipeline  pursuant  to  Section  284.122  of 
the  Commission's  Regulations  and 
Section  311(a)(2)  of  the  NGPA. 

A  "D"  indicates  a  sale  by  an  intrastate 
pipeline  to  an  interstate  pipeline  or  a 
local  distribution  company  served  by  an 
interstate  pipeline  pursuant  to  Section 
284.142  of  the  Commission's 
Regulations  and  Section  311(b)  of  the 


NGPA.  Any  interested  person  may  file 
a  complaint  concerning  such  sales 
pursuant  to  Section  284.147(d)  of  the 
Commission's  Regulations. 

An  "E"  indicates  an  assignment  by  an 
intrastate  pipeline  to  any  interstate 
pipehne  or  local  distribution  company 
pursuant  to  Section  284.163  of  the 
Commission's  Regulations  and  Section 
312  of  the  NGPA. 

A  "G"  indicates  transportation  by  an 
interstate  pipeUne  on  behalf  of  another 
interstate  pipeline  pursuant  to  Section 
284.222  and  a  blanket  certificate  issued 
under  Section  284.221  of  the 
Commission's  Regulations. 

A  "G-I"  indicates  transportation  by 
an  intrastate  pipeline  company  pursuant 
to  a  blanket  certificate  issued  under 
Section  284.227  of  the  Commission's 
Regulations. 

A  "G-S"  indicates  transportation  by 
interstate  pipelines  on  behalf  of 
shippers  other  than  interstate  pipelines 
pursuant  to  Section  284.223  and  a 
blanket  certificate  issued  under  Section 
284.221  of  the  Commission's 
Regulations. 


A  "G-LT"  or  "G-LS"  indicates 
transportation,  sales  or  assignments  by  a 
local  distribution  company  on  behalf  of 
or  to  an  interstate  pipeUne  or  local 
distribution  company  pursuant  to  a 
blanket  certificate  issued  under  Section 
284.224  of  the  Commission's 
Regulations. 

A  "G-HT"  or  "G-HS"  indicates 
transportation,  sales  or  assignments  by  a 
Hinshaw  Pipeline  pursuant  to  a  blanket 
certificate  issued  imder  Section  284.224 
of  the  Commission's  Regulations. 

A  "K"  indicates  transportation  of 
natural  gas  on  the  Outer  Continental 
Shelf  by  an  interstate  pipeline  on  behalf 
of  another  interstate  pipeUne  pursuant 
to  Section  284.303  of  the  Commission's 
Regulations. 

A  "K-S"  indicates  transportation  of 
natural  gas  on  the  Outer  Continental 
Shelf  by  an  intrastate  pipeline  on  behalf 
of  shippers  other  than  interstate 
pipelines  pursuant  to  Section  284.303  of 
the  Commission's  Regulations. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 


Docket  No. 

Transporter/seller 

Recipient 

Date  filed 

Part  284 
subpart 

Est.  max. 

daily 
quantity 

Aff. 

Y/A/N 

Rate 
Sch. 

Date 
com- 
menced 

Projected 
termi- 
nation 
date 

ST95-2316 

Amoco  Gas  Co 

Westem  Gas  Re- 
sources, Inc. 

05-01-95 

G-HT 

40,000 

N 

1 

02-15-95 

02-01-96 

ST95-2317 

Natural  Gas  P/L  Co. 
of  America. 

NGC  Transpor- 
tation, Inc. 

05-01-95 

G-S 

50.000 

N 

F 

04-01-94 

10-31-95 

ST9&-2318 

Williston  Basin  Int. 
P/L  Co. 

Interenergy  Re- 
sources Corp. 

05-01-95 

G-S 

70 

N 

F 

04-01-95 

0^-31-96 

ST95-2319 

Williston  Basin  Int. 
P/L  Co. 

Rainbow  Gas  Co  .... 

05-01-95 

G-S 

125,000 

A 

1 

04-01-95 

03-31-97 

ST95-2320 

Williston  Basin  Int 
P/L  Co. 

Interenergy  Re- 
sources Corp. 

05-01-95 

G-S 

150.000 

A 

1 

04-01-95 

03-31-97 

ST95-2321 

WilHston  Basin  Int. 
P/L  Co. 

KN  Gas  Supply 
Services,  Inc. 

05-01-95 

G-S 

20,000 

A 

1 

04-01-95 

03-31-97 

ST95-2322 

Great  Lakes  Gas 
Transmission  L.P. 

Kimball/Trippe  En- 
ergy Associates. 

05-01-95 

G-S 

12,000 

N 

04-01-95 

11-30-09 

ST95-2323 

Great  Lakes  Gas 
Transmission  LP. 

Westcoast  Gas 
Services  (Amer- 
ica). 

Michigan  Consoli- 

05-01-95 

G-S 

2.025 

N 

04-01-95 

10-31-02 

ST95-2324 

Great  Lakes  Gas 

05-01-95 

G-S 

300,000 

N 

04-01-95 

10-31-95 

Transmission  LP. 

dated  Gas  Co. 

ST95-2325 

Great  Lakes  Gas 
Transmission  L.P. 

ANR  Pipeline  Co  .... 

05-01-95 

B/G 

49,918 

Y 

04-01-95 

03-31-13 

ST95-2326 

Mississippi  River 
Trans.  Corp. 

National  Steel  Corp 

05-01-95 

G-S 

4,600 

N 

04-01-95 

06-30-95 

ST95-2327 

Mississippi  River 
Trans.  Corp. 

Chevron  U.S.A.,  Inc 

05-01-95 

G-S 

15,000 

Y 

1 

04-01-95 

Indef. 

ST95-2328 

Mississippi  River 
Trans.  Corp. 

Fina  Natural  Gas 
Co. 

05-01-95 

G-S 

20,000 

Y 

1 

04-11-95 

Indef. 

ST95-2329 

Columbia  Gas 
Transmission 
Corp. 

Amoco  Energy 
Trading  Corp. 

05-01-95 

G-S 

150,000 

N 

1 

04-01-95 

Indef. 

ST95-2330 

Transcontinental 
Gas  P/L  Corp. 

Baltimore  Gas  & 
Electric  Co. 

05-01-95 

G-S 

3,750 

N 

F 

04-01-95 

02-02-98 

ST95-2331 

Transcontinental 
Gas  P/L  Corp. 

NUl  Corp  

05-01-95 

G-S 

2,500 

A 

F 

04-04-95 

04-01-99 

'  Notice  of  a  transaction  does  not  constitute  a 
determination  that  the  terms  and  conditions  of  the 
proposed  service  will  be  approved  or  that  the 


noticed  Hling  is  in  compliance  with  the 
Conunission's  regulations. 
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ST95-2332 

ST95-2333 

ST95-2334 

ST95-2335 

ST95-2336 

ST95-2337 

ST95-2338 

ST95-2339 

ST95-2340 

ST95-2341 

ST95-2342 

ST95-2343 

ST95-2344 

ST95-2345 

ST95-2346 

ST95-2347 

ST95-2348 

ST95-2349 

ST95-2350 

ST95-2351 

ST96-2352 

ST9&-2353 

ST95-2364 

ST95-2355 

ST95-2356 

ST95-2357 

ST95-2358 

ST95-2359 

ST95-2360 

ST95-2361 

ST95-2362 

ST95-2363 

ST95-2364 

ST95-2365 

ST95-2366 


Transporter/seller 


Transcontinental 
Gas  P/L  Cofp. 

Transcontinental 
Gas  P/L  Corp. 

Transcontinental 
Gas  P/L  Corp. 

Transcontinental 
Gas  P/L  Corp. 

Transcontinental 
Gas  P/L  Corp. 

Florida  Gas  Trans- 
mission Co. 

Florida  Gas  Trans- 
mission Co. 

Florida  Gas  Trans- 
mission Co. 

Algonquin  Gas 
Tranmission  Co. 

Algonquin  Gas 
Tranmission  Co. 

AlgoTKjuin  Gas 
Tranmission  Co. 

Panhandle  Eastern 
Pipe  Ur>e  Co. 

Transcontinental 
Gas  P/L  Corp. 

Transcontinental 
Gas  P/L  Corp. 

Transcontinental 
Gas  P/L  Corp. 

Transcontinental 
Gas  P/L  Corp. 

Transcontinental 
Gas  P/L  Corp. 

Transcontinental 
Gas  P/L  Corp. 

Enogex  Inc  


Recipient 


Tejas  Gas  Pipeline 

Co. 
Enogex  Inc  


Exxon  Corp 


NUICorp 


Exxon  Corp 


Tennessee  Gas 
Pipeline  Co. 

Tennessee  Gas 
Pipeline  Co. 

Northwest  Pipeline 
Corp. 

National  Fuel  Gas 
Supply  Corp. 

Viking  Gas  Trans- 
mission Co. 

Viking  Gas  Trans- 
mission Co. 

Viking  Gas  Trans- 
mission Co. 

Viking  Gas  Trans- 
mission Co. 

Viking  Gas  Trans- 
mission Co. 

Cok>rado  Interstate 
Gas  Co. 

Cotorado  Interstate 
Gas  Co. 

Cokxado  Interstate 
Gas  Co. 

Colorado  Interstate 
Gas  Co. 

Cotorado  Interstate 
Gas  Co. 


New  Jersey  Natural 
Gas  Co. 

Noble  Gas  Market- 
ing, Inc. 

Pennunk)n  Energy 
Servnes,  LL.C. 

Aquila  Energy  Mar- 
keting Corp. 

Prior  Intrastate  Corp 

Seitel  Gas  &  Energy 

Corp. 
Conslklated  Edison 

Co.  of  New  York. 
Associated  Gas 

Sennces,  Inc. 
KN  Gas  Mari<eting. 

Inc. 
Sara  Lee  Hosiery, 

Inc. 
Eastem  Energy 

Marketing,  Inc. 
Washington  Gas 

Light  Co. 
Frito  Lay,  Inc  


Date  filed 


Part  284 
subpart 


Willlanris  Energy 

Systenrw  Co. 
Pennsylvania  Gas  & 

Water  Co. 
ANR  Pipeline  Co.. 

etal. 
Texas  Eastem  Pipe- 
line Co. 
ANR  Pipeline  Co.. 

etal. 
Seagull  Marketing 

Servk»s,  Inc. 
Pennunion  Energy 

Services,  LL.C. 
Meridian  Oil  Trading 

Inc. 
AmerKan  Energy 

Management,  Irx:. 
Coastal  Gas  Mar- 

ketirig  Co. 
Interiink 


Poco  Petroleums 

Ltd. 
Conagra  Energy 

Services  Co. 
Northern  States 

Power  Co. 
Conoco,  Inc  


Western  Gas  Re- 
sources, Inc. 

Amoco  Energy 
Trading  Corp. 

Aquila  Energy  Mar- 
keting Corp. 

Wakjen  Capital 
Leasing  Corp. 


05-01-95 

05-01-95 

05-01-95 

05-01-95 

05-01-95 

05-01-95 

05-01-95 

05-01-95 

05-01-95 

05-01-95 

05-01-95 

05-01-95 

05-01-95 

05-01-95 

05-01-95 

05-01-95 

05-01-95 

05-01-95 

05-01-95 

05-01-95 

05-01-95 

05^03-95 

05-03-95 

05-04-95 

05-04-95 

05-04-95 

05-04-95 

05-04-95 

05-04-95 

05-04-95 

05-05-95 

05-05-95 

05-05-95 

05-05-95 

05-05-95 


G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

B 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

C 

C 

C 

G-S 

G-S 

G-S 

B 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 


Est.  max. 

daily 
quantity 


Aff. 
Y/A/N 


75,000 

N 

1.393 

A 

50.000 

N 

3.798 

N 

50.000 

N 

100,000 

N 

50,000 

N 

10.000 

N 

4,000 

N 

9.261 

N 

1.000 

N 

50.000 

N 

1,250 

A 

500,000 

N 

6,250 

N 

1.700 

A 

500.000 

Y 

23.900 

N 

25.000 

N 

65.000 

N 

10,000 

N 

4 

N 

10.000 

N 

40,000 

N 

1,000 

N 

58.152 

N 

50.000 

N 

5.000 

N 

900 

N 

9,063 

Y 

5,000 

N 

10.000 

N 

10.000 

N 

10,000 

N 

700 

N 

Rate 
Sch. 


F 

F 

F 

F 

I 

I 

I 

I 

F 

F 

F 

I 

I 

I 

F 

I 

I 

F 

I 


F 
I 

F 

I 

F 

I 

F 
F 
F 
F 
F 
F 
F 
F 


Date 

conv 

menced 


Projected 
termi- 
nation 
date 


04-01-95 

04-04-95 

04-01-95 

04-01-95 

04-01-95 

04-01-95 

04-01-95 

04-01-95 

04-03-95 

04-01-95 

04-01-95 

02-11-95 

04-13-95 

04-05-95 

04-01-95 

04-13-95 

04-01-95 

04-01-95 

04-01-95 

03-01-95 

04-13-95 

04-12-95 

04-06-95 

04-05-95 

05-01-95 

03-04-95 

04-01-95 

05-01-95 

04-01-95 

05-01-95 

05-01-95 

05-01-95 

05-01-95 

05-01-95 

04-27-95 


11-01-00 

02-02-98 

11-01-98 

02-02-98 

Indef. 

Indef. 

Indef. 

Indef. 

10-31-95 

Indef. 

04-30-95 

08-31-95 

Indef. 

Indef. 

02-02-98 

Indef. 

Indef. 

04-01-99 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

05-01-00 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

08-31-95 

08-31-95 

09-30-95 

08-31-95 

02-28-00 
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Docket  No. 

Transporter/seller 

Reciptent 

Date  filed 

Part  284 
subpart 

Est.  max. 

daily 
quantity 

Aff. 
Y/A/N 

Rate 
Sch. 

Date 
com- 
menced 

Projected 
termi- 
nation 
date 

ST95-2367 

Panhandle  Eastem 
Pipe  Line  Co. 

Citizens  Gas  & 
Coke  Utility. 

05-08-95 

B 

25.000 

N 

1 

04-0&-95 

04-30-98 

ST95-2368 

Panhandle  Eastern 
Pipe  Line  Co. 

Amgas,  Inc  

05-08-95 

G-S 

7.000 

N 

04-01-95 

03-31-96 

ST95-2369 

Alabama-Tennessee 
Natural  Gas  Co. 

Minnesota  Mining  & 
Manufacturing  Co. 

05-08-95 

G-S 

4,500 

N 

05-01-95 

Indef. 

ST95-2370 

Sea  Robtn  Pipeline 
Co. 

Enron  Gas  Maricet- 
ing.  Inc. 

05-08-95 

G-S 

10.000 

Y 

05-01-95 

12-31-95 

ST95-2371 

Sea  Robin  Pipeline 
Co. 

Wk*ford  Energy 
Martceting.  L.C. 

05-08-95 

G-S 

1.600 

Y 

05-01-95 

Indef. 

ST95-2372 

South  Georgia  Nat- 
ural Gas  Co. 

Occidental  Chemwal 
Corp. 

05-08-95 

G-S 

5.400 

Y 

05-01-95 

09-30-95 

ST95-2373 

Southern  Natural 
Gas  Co. 

Texk:an  Natural  Gas 
Co. 

05-08-95 

G-S 

7,500 

N 

05-01-95 

04-30-96 

ST95-2374 

Southern  Natural 
Gas  Co. 

City  of  Quitman  

05-08-95 

G-S 

300 

N 

05-01-95 

10-31-96 

ST95-2375 

National  Fuel  Gas 
Supply  Corp. 

UGI  Utilities.  Inc  

05-09-95 

G-S 

12.000 

N 

05-01-95 

10-31-95 

ST95-2376 

Transok,  Inc 

ANR  Pipeline  Co.. 

etal. 
GGR  Energy 

05-09-95 

C 

10.000 

N 

04-12-95 

Indef. 

ST95-2377 

Columbia  Gulf 

05-09-95 

G-S 

2,500 

N 

11-01-94 

IndeL 

Transmission  Co. 

ST95-2378 

ColumtMa  Gulf 
Transmission  Co. 

GGR  Energy 

05-09-95 

G-S 

2.500 

N 

11-01-94 

Indef. 

ST95-2379 

Columbia  Gulf 
Transmission  Co. 

GGR  Energy 

05-09-95 

G-S 

5.000 

N 

11-01-94 

04-30-95 

ST95-2380 

Columbia  Gulf 
Transmission  Co. 

Petron  Oil  Corp  

05—0^-95 

G-S 

30,000 

N 

05-01-95 

Indef. 

ST95-2381 

Columljia  Gulf 
Transmission  Co. 

Torch  Gas  LC 

05-09-95 

G-S 

10,000 

N 

11-01-94 

Indef. 

ST95-238? 

Columbia  Gas 
Transmission 
Corp. 

Enron  Access  Corp 

05-09-95 

G-S 

50.000 

N 

04-01-95 

10-31-95 

ST95-2383 

Columbia  Gas 
Transmission 
Corp. 

Cenergy,  Inc 

0^h)9— 95 

G-S 

10.000 

N 

04-01-95 

05-31-95 

ST95-2384 

Columbia  Gas 
Transmission 
Corp. 

United  States  Gyp- 
sum Co. 

05-09-95 

G-S 

2.100 

N 

04-01-95 

10-31-95 

ST95-2385 

Columt)ia  Gas 
Transmisskxi 
Corp. 

ANR  Pipeline  Co  .... 

05-09-95 

G-S 

100.000 

N 

04-01-95 

Indef. 

ST95-2386 

Mklwestem  Gas 
Transmisskw  Co. 

Mobil  Natural  Gas, 
Inc. 

05-10-95 

G-S 

5,000 

N 

05-01-95 

Indef. 

ST95-2387 

Tennessee  Gas 
Pipeline  Co. 

Noble  Gas  Market- 
ing. Inc. 

05-10-95 

G-S 

4 

N 

05-01-95 

Indef. 

ST95-2388 

National  Fuel  Gas 
Supply  Corp. 

Progas  U.S.A.,  Inc  .. 

05-10-95 

G-S 

12.000 

N 

04-01-95 

04-01-15 

ST95-2389 

Algonquin  Gas 
Transmission  Co. 

Boston  Edison  Co  .. 

05-10-95 

B 

100 

N 

04-10-95 

04-30-95 

ST95-2390 

Algonquin  Gas 
Transmission  Co. 

Chesapeake  Energy 
Corp. 

05-10-95 

G-S 

5.500 

N 

04-10-95 

04-14-95 

ST95-2391 

Transtexas  Gas 
Corp. 

Fkxida  Gas  Trans- 
mission Co..  et  al. 

05-10-95 

C 

30.000 

N 

1 

12-07-94 

Indef. 

ST95-2392 

Transtexas  Gas 
Corp. 

Florida  Gas  Trans- 
mission Co.,  et  al. 

05-10-95 

C 

30.000 

N 

1 

01-01-94 

Indef. 

ST95-2393 

Transtexas  Gas 
Corp. 

Ftorida  Gas  Trans- 
mission Co.,  et  al. 

05-10-95 

C 

30.000 

N 

1 

12-09-94 

Indef. 

ST95-2394 

Transtexas  Gas 
Corp. 

Fk)rida  Gas  Trans- 
mission Co.,  et  al. 

05-10-95 

C 

30,000 

N 

1 

12-23-94 

Indef. 

ST95-2395 

Transtexas  Gas 
Corp. 

Florida  Gas  Trans- 
mission Co.,  et  al. 

05-10-95 

C 

30,000 

N 

1 

12-01-94 

Indef. 

ST95-2396 

Transtexas  Gas 
Corp. 

Florida  Gas  Trans- 
misskxi  Co.,  et  al. 

05-10-95 

C 

30.000 

N 

1 

02-15-94 

Indef. 

ST95-2397 

Transtexas  Gas 
Corp. 

Ftorida  Gas  Trans- 
mission Co.,  et  al. 

05-10-95 

C 

30.000 

N 

1 

09-02-94 

Indef. 

ST95-2398 

Williston  Basin  InL 
P/L  Co. 

Conoco,  Inc  

05-11-95 

G-S 

50.000 

A 

1 

04-11-95 

03-31-97 

ST95-2399 

Columbia  Gas 
Transmisskjn 
Corp. 

Fuel  Servk:es  Group 

05-12-95 

G-S 

1,000 

N 

1 

0W)1-95 

Indef. 
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Docket  No. 


ST95-2400 

ST95-2401 
ST95-2402 
ST95-2403 
ST95-2404 

ST95-2405 

ST95-2406 

ST95-2407 

ST95-2408 
ST95-2409 

ST95-2410 

ST95-2411 
ST95-2412 

ST95-2413 

ST95-2414 
ST95-2415 
ST95-2416 

ST9&-2417 
ST95-2418 

ST95-2419 

ST95-2420 
ST95-2421 

ST95-2422 

ST95-2423 

ST95-2424 

ST95-2425 

ST95-2426 

ST95-2427 

ST95-2428 

ST95-2429 

ST95-2430 

ST95-2431 

ST95-2432 

ST95-2433 

ST95-2434 
ST95-2435 


Transporter/seller 


Recipient 


Columbia  Gas 

Transmission 

Corp. 
Trunkline  Gas  Co 

Williston  Basin  Int. 

P/L  Co. 
Norttiem  Border 

Pipeline  Co. 
Columbia  Gas 

Transmission 

Corp. 
Columbia  Gas 

Transmission 

Corp. 
Columbia  Gas 

Transmission 

Corp. 
ANR  Pipeline  Co  .... 

ANR  Pipeline  Co  .... 
ANR  Pipeline  Co  .... 

ANR  Pipeline  Co  .... 

ANR  Pipeline  Co  ... 
ANR  Pipeline  Co  .... 

ANR  Pipeline  Co  .... 

ANR  Pipeline  Co  .... 
ANR  Pipeline  Co  .... 
ANR  Pipeline  Co  .... 

ANR  Pipeline  Co  .... 
ANR  Pipeline  Co  .... 

ANR  Pipeline  Co  .... 

ANR  Pipeline  Co  .... 
ANR  Pipeline  Co  .... 

ANR  Pipeline  Co  .... 

ANR  Pipeline  Co  .... 

Columbia  Gulf 

Transmission  Co. 
NORAM  Gas  Trans- 
mission Co. 
Texas  Eastern 

Transmission 

Corp. 
Panhandle  Eastern 

Pipe  Line  Co. 
Panhandle  Eastern 

Pipe  Line  Co. 
Panhandle  Eastern 

Pipe  Line  Co. 
Panhandle  Eastern 

Pipe  Line  Co. 
Panhandle  Eastern 

Pipe  Line  Co. 
Panhandle  Eastern 

Pipe  Line  Co. 
Panhandle  Eastern 

Pipe  Line  Co. 
Questar  Pipeline  Co 
CX)W  Pipeline  Co  ... 


Date  Med 


Panda-Brandywine 
LP. 

Appalachian  Gas 
Sales.  Inc. 

Praihelands  Energy 
MarVeting,  \nc. 

Associated  Gas 
Services,  Inc. 

NGC  Transpor- 
tation, Inc. 

Coenergy  Trading 
Co. 

Anadarko  Trading 
Co. 

NGC  Transpor- 
tation, Irx:. 

North  Shore  Gas  Co 

Peoples  Gas,  Light 
&  Coke  Co. 

NGC  Transpor- 
tation, Inc. 

City  of  Gallatin  

CMS  Gas  Marketing 
Co. 

Pennzoil  Exploration 
&  Prod.  Co. 

H&N  Gas  Ltd  

Aurora  Natural  Co  .. 

Columbia  Gas  De- 
vetopment  Co. 

LIG  Chemcal  Co  .... 

Pennunion  Energy 
Services. 

Wk*ford  Energy 
Marketing  Co. 

KCS  Energy  Co 

Pennunion  Energy 
Services. 

NGC  Transpor- 
tation. Inc. 

Battinnore  Gas  & 
Electric  Co. 

Chevron  USA,  Inc  .. 

Conagra  Boiler  Co  .. 

New  Jersey  Natural 
Gas  Co. 

CONOCO.  Inc  


Part  284 
subpart 


Eastex  Hydro- 

cartwns.  Inc. 
Koch  Gas  Services 

Co. 
Oxy  USA  Inc 


BP  Oil  Co 


Westcoast  Gas 
Services  (U.S.A.). 

Anadarko  Petroleum 
Corp. 

Conoco,  Inc  

Channel  Gas  Mar- 
keting Co. 


05-12-95 


05-12-95 
05-12-95 
05-12-95 
05-T2-95 


0&-12-95 
05-12-95 

05-12-95 

05-12-95 
05-12-95 

05-12-95 

05-12-95 
05-12-95 

05-12-95 

05-12-95 
05-12-95 
05-12-95 

05-12-95 
05-12-95 

05-12-95 

06-12-95 
05-12-95 

05-12-95 

05-12-95 

05-15-95 

05-15-95 

05-15-95 

05-15-95 

05-15-95 

05-15-95 

05-15-95 

05-15-95 

05-15-95 

05-15-95 

05-15-95 
05-15-95 


G-S 

G-S 
G-S 
G-S 
G-S 

G-S 

G-S 

G-S 

G-S 
G-S 

G-S 

G-S 
G-S 

G-S 

G-S 
G-S 
G-S 

G-S 
G-S 

G-S 

G-S 
G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 
G-l 


Est.  max. 

daily 
quantity 


Aff. 
Y/A/N 


24.240 

30,000 

100,000 

50,000 

10.000 

N/A 

N/A 

80,000 

36,661 
21,997 

3.000 

223 
2.200 

N/A 

N/A 
N/A 
N/A 

N/A 
N/A 

N/A 

N/A 
N/A 

67,000 

12,336 

50,000 

1.790 

12.000 

100.000 
100.000 
50,000 
10,000 
1.500 
10,000 
30,000 


3.500 
5,000 


N 
A 
N 
N 

N 

N 

N 

N 
N 


N 
N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 
N 


Rate 
Sch. 


Date 

conv 

merKed 


Projected 

termi- 

natkMi 

date 


05-01-95 

05-01-95 
04-14-95 
04-23-95 
05-01-95 

05-01-95 

05-01-95 

04-01-95 

04-01-95 
04-01-95 

04-01-95 

04-28-95 
04-01-95 

04-01-95 

04-02-95 
04-01-95 
04-01-95 

04-01-95 
04-01-95 

04-01-95 

04-01-95 
04-19-95 

04-01-95 

04-01-95 

12-01-93 

04-01-95 

05-01-95 

05-01-95 
05-01-95 
05-01-95 
05-01-95 
05-01-95 
05-01-95 
05-01-95 


05-01-95 
02-01-95 


Indef. 

Indef. 
03-31-97 
02-28-97 
12-31-95 

Indef. 

Indef. 

10-31-95  • 

03-31-00 
03-31-00 

10-31-95 

09-01-95 
10-31-96 

Indef. 

Indef. 
Indef. 
Indef. 

Indef. 
Indef. 

Indef. 

Indef. 
Indef. 

Indef. 

Indef. 

12-31-95 

Indef. 

Indef. 

04-30-97 

10-10-98 

02-28-97 

05-31-95 

10-31-95 

10-31-95 

05-31-95 

05-31-95 
01-01-97 


Docket  No. 

Transporter/seller 

Recipient 

Date  filed 

Part  284 
subpart 

Est.  max. 

daily 
quantity 

Aft. 
Y/A/N 

Rate 
Sch. 

Date 

conv 

menced 

Projected 
termi- 
nation 
date 

ST95-2436 

Lone  Star  Gas  Co  .. 

El  Paso  Natural  Gas 
Co..  Et  Al. 

05-15-95 

C 

30.000 

N 

1 

04-22-95 

Indef. 

ST95-2437 

Transok,  Inc 

ANR  Pipeline  Co., 

Et  Al,. 
ANR  Pipeline  Co., 

EtAI. 
ANR  Pipeline  Co., 

EtAI. 
Resource  Energy 

05-15-95 

C 

20.000 

N 

1 

05-01-95 

Indef. 

ST95-2438 

Transok.  Inc 

05-15-95 

C 

10.000 

N 

1 

05-01-95 

Indef. 

ST95-2439 

Transok,  Inc 

05-15-95 

C 

5.000 

N 

1 

05-01-95 

Indef. 

ST95-2440 

Mklwestem  Gas 

05-16-95 

G-S 

19,993 

N 

F 

04-28-95 

Indef. 

Transmission  Co. 

Services  Co. 

ST95-2441 

High  Island  Offshore 
System. 

Columbia  Gas  De- 
velopment Corp. 

05-16-95 

K-S 

5.000 

N 

1 

04-01-95 

Indef. 

ST95-2442 

High  Island  Offshore 
System. 

Union  Pacific  Fuels. 
Inc. 

05-16-95 

K-S 

80.000 

N 

1 

04-01-95 

Indef. 

ST95-2443 

U-T  Offshore  Sys- 
tem. 

Columbia  Gas  De- 
velopment Corp. 

05-16-95 

K-S 

5.000 

N 

1 

04-01-95 

Indef. 

ST95-2444 

Canyon  Creek  Com- 
pression Co. 

Midcon  Gas  Serv- 
ices Corp. 

05-16-95 

G-S 

10.000 

N 

05-01-95 

05-31-95 

ST95-2445 

Tennessee  Gas 
Pipeline  Co. 

Belden  &  Blake 
Corp. 

05-17-95 

G-S 

4.150 

N 

05-01-95 

Indef. 

ST95-2446 

Natural  Gas  P/L  Co. 
of  America. 

Amoco  Energy 
Trading  Co. 

05-17-95 

G-S 

30.000 

N 

05-01-95 

05-C1-95 

ST95-2447 

Natural  Gas  P/L  Co. 
of  America. 

Associated  Natural 
Gas,  Inc. 

05-17-95 

G-S 

160.000 

N 

05-01-95 

03-31-00 

ST95-2448 

Tennessee  Gas 
Pipeline  Co. 

CO  Energy  Trading 
Co. 

05-18-95 

G-S 

4 

N 

05-01-95 

Indef. 

ST95-2449 

Tennessee  Gas 
Pipeline  Co. 

Valero  Gas  Maricet- 
ing  LP. 

05-18-95 

G-S 

4 

N 

04-20-95 

Indef. 

ST95-?450 

Valero  Trans- 
mission. L.P. 

El  Paso  Natural  Gas 
Co.,  Et  Al. 

05-18-95 

C 

71,000 

N 

1 

05-01-95 

05-01-96 

ST95-2451 

Valero  Trans- 
mission, L.P. 

Transwestem  Pipe 
Line  Co. 

05-18-95 

C 

1,000 

N 

1 

05-01-95 

Indef. 

ST95-2452 

Rocky  Mountain 
Natural  Gas  Co. 

Northwest  Pipeline 
Co.,  Et  Al. 

05-18-95 

G-HT 

6,000 

N 

1 

03-01-95 

Indef. 

ST95-2453 

Pacific  Gas  Trans- 
mission Co. 

Pacifk:  Interstate 
Transmission  Co. 

05-18-95 

G-S 

246,960 

N 

1 

05-01-95 

Indef. 

ST95-2454 

Pacific  Gas  Trans- 
missbn  Co. 

Suncor,  Inc  

05-18-95 

G-S 

50,000 

N 

1 

05-01-95 

Indef. 

ST95-2455 

K  N  Interstate  Gas 
Trans.  Co. 

Universal  Re- 
sources Corp. 

05-18-95 

G-S 

10.000 

N 

F 

04-01-95 

04-04-95 

ST95-2456 

K  N  Interstate  Gas 
Trans.  Co. 

Continental  Natural 
Gas,  Inc. 

05-18-95 

G-S 

50.000 

N 

1 

04-01-95 

Indef. 

ST95-2457 

Florida  Gas  Trans- 
mission Co. 

Tiger  Bay  Limited 
Partnership. 

05-18-95 

G-S 

22.400 

N 

F 

05-01-95 

02-28-15 

ST95-2458 

Florida  Gas  Trans- 
mission Co. 

Premier  Enterprises, 
Inc. 

05-18-95 

G-S 

5.000 

N 

1 

05-01-95 

Indef. 

ST95-2459 

Trunkline  Gas  Co  ... 

Tennessee  Gas 
Pipeline  Co. 

05-18-95 

G 

400.000 

N 

1 

02-18-95 

Indef. 

ST95-2460 

Mississippi  River 
Trans.  Corp. 

NGC  Transpor- 
tation, Inc. 

05-18-95 

G-S 

200,000 

N 

1 

04-20-95 

Indef. 

ST95-2461 

Texas  Gas  Trans- 
mission Corp. 

Shell  Gas  Trading 
Co. 

05-18-95 

G-S 

10,000 

Y 

1 

05-01-95 

Indef. 

ST95-2462 

Algonquin  Gas 
Transmission  Co. 

Chesapeake  Energy 
Corp. 

05-19-95 

G-S 

11,500 

N 

F 

04-17-95 

04-21-95 

ST95-2463 

Trailblazer  Pipeline 

Co. 
Trailblazer  Pipeline 

Conoco.  Inc  

05-19-95 

G-S 

5,000 

N 

F 

05-01-95 

08-31-95 

ST95-2464 

Western  Gas  Re- 

05-19-95 

G-S 

10,000 

N 

F 

05-01-95 

08-31-95 

Co. 

sources,  Inc. 

ST95-2465 

Trailblazer  Pipeline 
Co. 

Aquila  Energy  Mar- 
keting Corp. 

05-19-95 

G-S 

10,000 

N 

F 

05-01-95 

08-31-95 

ST95-2466 

Trailblazer  Pipeline 
Co. 

National  Gas  Re- 
sources L.P. 

05-19-95 

G-S 

50,000 

N 

1 

05-01-95 

Indef. 

ST95-2467 

Delhi  Gas  Pipeline 
Corp. 

ANR  Pipeline  Co., 
etaL 

05-19-95 

C 

5,000 

N 

1 

04-19-95 

Indef. 

ST95-2468 

Transcontinental 
Gas  P/L  Corp. 

Pennunion  Energy 
Services,  L.L.C. 

05^9-95 

G-S 

3.912,600 

N 

1 

04-19-95 

Indef. 

ST95-2469 

Williston  Basin  Int. 
P/L  Co. 

Koch  Gas  Services 
Co. 

05-19-95 

G-S 

40,000 

A 

1 

04-21-95 

OS-31-97 

ST95-2470 

Columbia  Gas 
Transmission 
Corp. 

Enogex,  Inc  

05-23-95 

B 

160 

N 

F 

05-10-95 

Indef. 
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Docket  h4o. 


ST96-2471 

ST95-2472 

ST96-2473 

ST95-2474 

ST95-2475 

ST95-2476 

ST95-2477 

ST95-2478 

ST95-2479 

ST95-2480 

ST95-2481 

ST95-2482 

ST95-2483 

ST95-2484 

ST95-2485 

ST95-2486 

ST95-2487 

ST95-2488 

ST95-2489 

ST95-2490 

ST9&-2491 

ST95-2492 

ST95-2493 

ST95-2494 
ST95-2495 
ST95-2496 
ST95-2497 
ST95-2498 
ST95-2499 
ST95-2500 
ST95-2501 


Transportef/seller 


Recipieni 


CdumbiaGas 
Transmtssioo 
Corp. 
Columbia  Gas 
Transmission 
Corp. 
Columbia  Gas 
Transmission 
Corp. 
Columbia  Gas 
Transmission 
Corp. 
Columbia  Gas 
Transmission 
Corp. 
Transwestem  Pipe- 
line Co. 
Transwestem  Pipe- 
line Co. 
Transwestem  Pipe- 
line Co. 
Transwestem  Pipe- 
line Co. 
Transwestem  Pipe- 
line Co. 
Transwestem  Pipe- 
line Co. 
Transwestem  Pipe- 
line Co. 
Transwestem  Pipe- 
line Co. 
Transwestem  Pipe- 
line Co. 
Transwestem  Pipe- 
line Co. 
Transwestem  Pipe- 
line Co. 
Transwestem  Pipe- 
line Co. 
Transwestem  Pipe- 
line Co. 
Delhi  Gas  Pipeline 

Corp. 
Ong  Transmission 

Co. 
Texas  Eastern 
Transmission 
Corp. 
Texas  Eastern 
Transmission 
Corp. 
Texas  Eastern 
Transmission 
Corp. 
Trailt)lazer  Pipeline 

Co. 
Natural  Gas  P/L  Co. 

of  America. 
Natural  Gas  P/L  Co. 

of  America. 
Natural  Gas  P/L  of 

ArT>erica. 
Natural  Gas  P/L  of 

America. 
El  Paso  Natural  Gas 

Co. 
Northwest  Pipeline 

Corp. 
Koch  Gateway  Pipe- 
line Co. 


Jones  Hamilton  Co  . 


Transylvania  Univer- 
sity. 

Transylvania  Univer- 
sity. 

Petron  Oil  Corp  


Petron  Oil  Corp 


Date  filed 


Teco  Gas  Marketing 
Co. 

Coastal  Gas  Mar- 
keting Co. 

Richardson  Prod- 
ucts Co. 

Enron  Capital  & 
Trade  Res.  Corp. 

Enron  Capital  & 
Trade  Res.  Corp. 

Enron  Capital  & 
Trade  Res.  Corp. 

Tristar  Gas  Market- 
ing Co. 

Richardson  Prod- 
ucts Co. 

NGC  Transportation 
Inc. 

Amoco  Energy 
Tradir)g  Corp. 

Phillips  Gas  Market- 
ing Co. 

Coastal  Gas  Mar- 
keting Co. 

Phillips  Gas  Market- 
ing Co. 

Texas  Eastern 
Trans.  Corp.,  et  al 

Ozark  Pipeline  Co  .. 

Pennunion  Energy 
Servk:es,  LL.C. 

Mobil  Natural  Gas 
Inc. 

Peco  Energy  Co 


Part  284 
subpart 


Coastal  Gas  Mar- 
keting Co. 

Tenneco  Gas  Mar- 
keting Co. 

Koch  Gas  Services 
Co. 

Aquila  Energy  Mar- 
keting Corp. 

Ashland  Exptoration, 
Inc. 

Enron  Capital  & 
Trade  Res.  Corp. 

Phillips  Gas  Market- 
ing Co. 

Aiatjama  River  Pulp 
Co.,  Inc. 


05-23-95 

05-23-95 

06-2^-95 

05-2^-93 

05-23-95 

05-23-95 
05-23-95 
05-23-95 
05-23-95 
05-23-95 
05-23-95 
05-23-95 
05-23-95 
05-23-95 
05-23-95 
05-23-95 
05-23-95 
05-23-95 
05-24-95 
05-24-95 
05-24-95 

05-24-95 

05-24-95 

05-24-95 
05-24-95 
05-24-95 
05-24-95 
05-24-95 
05-24-95 
05-24-95 
05-24-95 


G-S 

G-S 

G-S 

G-S 

G-S 

B 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

C 

C 

Gr-S 

G-S 

G-S 

G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G 


Est.  max. 

daily 
quantity 


154 

N/A 

1.500 

30,000 

N/A 


Aft. 
Y/A/N 


N 


N 


N 


N 


35,765 

N 

15,000 

N 

5,000 

N 

10,000 

Y 

10,000 

Y 

28.000 

Y 

45.000 

N 

44.000 

N 

1.900 

N 

39.476 

N 

15.000 

N 

10.000 

N 

15,000 

N 

20.000 

N 

50.000 

N 

240.000 

N 

10.000 

N 

27.865 

N 

12.000 

N 

10.000 

N 

12.000 

N 

10.000 

N 

100,000 

N 

200,000 

N 

10,000 

N 

3.500 

N 

Rate 
Sch. 


Date 
com- 
menced 


03-01-95 


05-01-95 


05-01-95 


05-01-95 


Projected 
termi- 
nation 
date 


Indef. 


Indef. 


Indef. 


Indef. 


05-01-95     05-01-96 


04-04-95 
04-04-95 
04-04-95 
04-06-95 
04-11-95 
05-01-95 
04-01-95 
04-01-95 
04-01-95 
04-01-95 
04-01-95 
04-01-95 
04-01-95 
05-01-95 
04-01-95 
05-01-95 

05-01-95 

05-08-95 

04-01-95 
05-01-95 
05-01-95 
05-01-95 
05-01-95 
04-26-95 
05-01-95 
05-01-95 


04-30-95 

04-30-95 

04-30-95 

04-30-95 

04-17-95 

06-31-95 

04-30-95 

04-30-95 

04-30-95 

07-31-95 

06-30-95 

04-30-95 

07-31-95 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

10-31-95 

05-31-95 

04-30-00 

05-31-95 

Indef. 

Indef. 

Indef. 

05-01-96 
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ST95-2502 

Koch  Gateway  Pipe- 
line Co. 

Egan  Gas  Storage 
Co. 

05-24-95 

B 

N/A 

N 

1 

04-26-95 

Indef. 

ST95-2503 

Koch  Gateway  Pipe- 
line Co. 

Fine  Natural  Gas 
Co. 

05-24-95 

G-S 

150,000 

N 

F 

04-26-95 

10-01-97 

ST95-2504 

Koch  Gateway  Pipe- 
line Co. 

Koch  Gas  Services 
Co. 

05-24-95 

G-S 

f^A 

N 

04-20-95 

Indef. 

ST95-2505 

Koch  Gateway  Pipe- 
line Co. 

Noble  Gas  Market- 
ing, Inc. 

05-24-95 

G-S 

N/A 

N 

05-01-95 

Indef. 

ST95-2506 

Koch  Gateway  Pipe- 
line Co. 

Elf  Exploration,  Inc  . 

05-24-95 

G-S 

N/A 

N 

04-26-95 

Indef. 

ST95-2507 

Koch  Gateway  Pipe- 
line Co. 

Prior  Intrastate  Corp 

05-24-95 

G-S 

7,000 

N 

F 

05-01-95 

04-01-96 

ST95-2508 

Koch  Gateway  Pipe- 
line Co. 

Florida  Gas  Trans- 
mission Co. 

05-24-95 

G 

N/A 

N 

05-03-95 

Indef. 

ST95-2509 

Koch  Gateway  Pipe- 
line Co. 

Progas,  Inc  

05-24-95 

G-S 

N/A 

N 

05-26-95 

Indef. 

ST95-2510 

Koch  Gateway  Pipe- 
line Co. 

Fina  Natural  Gas 
Co. 

05-24-96 

G-S 

N/A 

N 

04-26-95 

10-01-97 

ST95-251 1 

Columbia  Gas 
Transmission 
Corp. 

University  of  Kerv 
tucky. 

05-24-95 

G-S 

N/A 

N 

05-01-95 

Indef. 

ST95-2512 

Columbia  Gas 
Transmission 
Corp. 

University  of  Ken- 
tucky. 

05-24-95 

G-S 

7,500 

N 

05-01-95 

Indef. 

ST95-2513 

Louisiana  Re- 
sources Pipeline 
Co. 

ANR  Pipeline  Co., 
et  al. 

05-25-95 

C 

20,000 

N 

03-01-95 

Indef. 

ST95-2514 

Louisiana  Re- 
sources Pipeline 
Co. 

ANR  Pipeline  Co., 
etaL 

05-25-95 

C 

10.000 

N 

02-01-95 

Indef. 

ST95-2515 

Louisiana  Re- 
sources Pipeline 
Co. 

ANR  Pipeline  Co., 
etal. 

05-25-95 

C 

10,000 

N 

02-01-95 

Indef. 

ST95-2516 

Louisiana  Re- 
sources Pipeline 
Co. 

ANR  Pipeline  Co., 
etal. 

05-25-95 

C 

28.000 

N 

02-01-95 

Indef. 

ST95-2517 

Louisiana  Re- 
sources Pipeline 
Co. 

ANR  Pipeline  Co., 
etal. 

05-25-95 

C 

10.000 

N 

03-01-95 

Indef. 

ST95-2518 

Kentucky  West  Vir- 
ginia Gas  Co. 

J.W.  Kinzer  Drilling 
Co. 

05-25-95 

G-S 

100 

N 

01-01-95 

Indef. 

ST95-2519 

Delhi  Gas  Pipeline 
Corp. 

Texas  Eastem 
Transmission 
Corp. 

05-25-95 

C 

20,000 

N 

1              M 

05-01-95 

Indef. 

ST95-2520 

Delhi  Gas  Pipeline 
Corp. 

Texas  Eastem 
Transmission 
Corp. 

05-25-95 

G 

20.000 

N 

05-01-95 

Indef. 

ST95-2521 

Delhi  Gas  Pipeline 
Corp. 

Texas  Eastem 
Transmission 
Corp. 

05-25-95 

0 

20,000 

N 

05-01-95 

Indef. 

ST95-2522 

Delhi  Gas  Pipeline 
Corp. 

Texas  Eastem 
Transmission 
Corp. 

05-25-95 

C 

20.000 

N 

05-01-95 

Indef. 

ST95-2523 

Northern  Illinois  Gas 
Co. 

ANR  Pipeline  Co., 
etal. 

05-26-95 

G-HT 

50,000 

N 

04-21-95 

03-31-96 

ST95-2524 

Tejas  Gas  Pipeline 
Co. 

Trunkline  Pipeline 
Co. 

05-26-95 

C 

20,000 

N 

04-01-95 

Indef. 

ST95-2525 

Tejas  Gas  Pipeline 
Co. 

Tejas  Power/Tomcat 
System. 

05-26-95 

C 

20,000 

N 

04-01-95 

Indef. 

ST95-2526 

Lone  Star  Gas  Co  .. 

El  Paso  Natural  Gas 
Co.,  et  al. 

05-26-95 

C 

50,000 

N 

05-01-95 

Indef. 

ST95-2527 

Lone  Star  Gas  Co  .. 

El  Paso  Natural  Gas 
Co.,  et  al. 

05-26-95 

C 

50,000 

N 

05-01-95 

Indef. 

ST95-2528 

Panhandle  Eastern 
Pipe  Line  Co. 

Vesta  Energy  Co  .... 

05-26-95 

G-S 

1.268 

N 

F 

05-01-95 

05-31-95 

ST95-2529 

Panhandle  Eastern 
Pipe  Line  Co. 

Coastal  Gas  Mar- 
keting Co. 

05-26-95 

G-S 

2.626 

N 

F 

05-01-95 

05-31-95 

ST95-2530 

Panhandle  Eastern 
Pipe  Line  Co. 

Associated  Gas 
Services,  Inc. 

05-26-95 

G-S 

2.000 

Y 

F 

05-01-95 

05-31-95 

ST95-2531 

Panhandle  Eastem 
Pipe  Line  Co. 

Thermic  Refrac- 
tories, Inc. 

• 

05-26-95 

G-S 

200 

N 

F 

05-01-95 

04-30-96 
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ST95-2532 

Panhandle  Eastern 

AnadarKo  Trading 

05-2&-95 

G-S 

22&-600 

N 

05-01-95 

11-30-95 

ST95-2533 

Pipe  Line  Co. 
Panhandle  Eastern 

Co. 
Dayton  Power  and 

05-26-95 

B 

626 

N 

05-01-95 

05-31-95 

ST95-2534 

Pipe  Line  Co. 
Panhandle  Eastern 

Light  Co. 
Citizens  Energy 

05-26-95 

G-S 

10.000 

N 

05-01-95 

06-30-95 

ST95-2535 

Pipe  Line  Co. 
Panhandle  Eastern 

Services  Corp. 
Associated  Gas 

05-26-«5 

G-S 

1.500 

Y 

05-01-95 

05-31-95 

ST95-2536 

Pipe  Line  Co. 
Panhandle  Eastern 

Services.  Inc. 
Natural  Gas  Clear- 

05-26-95 

G-S 

10.000 

N 

05-01-95 

05-31-95 

ST96-2537 

Pipe  Line  Co. 
Panhandle  Eastern 

inghouse. 
Coastal  Gas  Mar- 

05-26-95 

G-S 

6.514 

N 

05-01-95 

05-31-95 

ST96-2538 

Pipe  Line  Co. 
Panhandle  Eastern 

keting  Co. 
Anrxjco  Energy 

05-26-95 

G-S 

2.300 

N 

05-01-95 

10-31-95 

ST95-2539 

Pipe  Line  Co. 
Panhandle  Eastern 

Trading  Corp. 
Coenergy  Trading 

05-26-95 

G-S 

10.000 

N 

05-01-95 

05-31-95 

ST95-2540 

Pipe  Line  Co. 
Panhandle  Eastern 

Co. 
Coenergy  Trading 

05-26-95 

G-S 

10.000 

N 

05-01-95 

05-31-95 

ST95-2541 

Pipe  Line  Co. 
Panhandle  Eastern 

CO. 

Amgas.  Inc  

05-26-95 

G-S 

4,000 

N 

05-01-95 

05-31-95 

ST95-2542 

Pipe  Line  Co. 
TrunWine  Gas  Co  ... 

Northern  Indiana 
Put)lic  Service  Co. 

05-26-95 

G-S 

6.180 

N 

04-01-95 

Indef. 

ST95-2543 

Truntdine  Gas  Co  ... 

Northern  Indiana 
Public  Servwe  Co. 

05-26-95 

G-S 

28,950 

N 

04-01-95 

Indef. 

ST95-2544 

Transcontinental 

Pennunion  Energy 

05-25-95 

G-S 

3.200.000 

N 

05-01-95 

Indef. 

ST95-2545 

Gas  P/L  Corp. 
Transcontinental 

Sendees,  L.L.C.. 
Amoco  Energy 

05-25-95 

G-S 

30,000 

N 

05-01-95 

06-30-00 

ST9&-2546 

Gas  P/L  Corp. 
Transcontinental 

Trading  Corp. 
MotMl  Natural  Gas 

05-25-95 

G-S 

26.537 

N 

05-01-95 

06-^J0-98 

ST95-2547 

Gas  P/L  Corp. 
Transcontir>ental 

Inc. 
Petroleum  Source  & 

05-25-95 

G-S 

4,000 

N 

05-01-95 

Indef. 

ST95-2548 

Gas  PA.  Corp. 
Delhi  Gas  Pipeline 

System  Group. 
ANR  Pipeline  Co., 

05-30-95 

C 

20.000 

N 

05-01-95 

Indef. 

ST95-2549 

Corp. 
Delhi  Gas  Pipeline 

etal. 
ANR  Pipeline  Co., 

05-30-95 

C 

35.000 

N 

05-01-95 

Indef. 

ST95-2550 

Corp. 
ONG  Transmission 

etal. 
Ozark  Pipeline  Co  .. 

05-30-95 

C 

50,000 

N 

05-01-95 

Indef. 

ST95-2551 

Co. 
Tejas  Gas  Pipeline 

Texas  Eastern  Pipe- 
line Co. 
Centana  Intrastate 

05-30-95 

C 

5.000 

N 

04-01-95 

Indef. 

ST95-2552 

Co. 
Amoco  Gas  Co 

05-30-95 

G-HT 

70.000 

N 

04-01-95 

03-31-96 

Pipeline  Co. 

ST95-2553 

Michigan  Gas  Stor- 

Consumers Power 

05-30-95 

B 

150.000 

Y 

05-01-95 

Indef. 

ST95-2554 

age  Co. 
Consumers  Power 

Co. 
Michigan  Gas  Stor- 

05-30-95 

G-HT 

150.000 

Y 

05-01-95 

Indef. 

ST95-2555 

Co. 
Sal)tne  Pipe  Line 

age  Co.  et  al. 
NoWe  Gas  Market- 

05-30-95 

G-S 

100.000 

N 

05-23-95 

Indef. 

ST95-2556 

Co. 
Tennessee  Gas 

ing.  Inc. 
GGR  Energy 

05-30-95 

G-S 

4 

N 

F 

05-Oa-95 

Indef. 

ST95-2557 

Pipeline  Co. 
Gasdel  Pipeline 

Energy  Devetop- 

05-30-95 

G-S 

14.432 

N 

01-01-95 

Indef. 

ST95-2558 

System  Inc. 
Gas  Co.  of  New 
Mexico. 

ment  Corp. 
Transwestem  Natu- 
ral Gas  Co. 

05-30-95 

G-HT 

5.000 

N 

05-01-95 

Indef. 

ST95-2559 

Algorx^uin  Gas 
Transmission  Co. 

Boston  Edison  Co  .. 

05-30-95 

B 

100 

N 

F 

05-01-95 

05-31-95 

ST95-2560 

Algonquin  Gas 
Transmission  Co. 

CNG  Gas  Sen/ices 
Corp. 

05-30-95 

G-S 

1.017 

N 

F 

02-12-95 

Indef. 

ST95-2561 

Algorx^uin  Gas 
Transmission  Co. 

Bay  State  Gas  Co  .. 

05-30-95 

B 

10.000 

N 

F 

01-05-95 

04-30-95 

ST95-2562 

Iroquois  Gas  Trans- 

CNG Energy  Sen/- 

05-30-95 

G-S 

35.000 

N 

F 

05-01-95 

05-01-96 

ST95-2563 

mission  System. 
Channel  Industries 
Gas  Co. 

ices,  Corp. 

Tennessee  Gas 

Pipeline  Co. 

05-31-95 

C 

5.000 

Y 

1 

05-01-95 

05-01-96 

ST95-2564 

Southern  Natural 
Gas  Co. 

City  of  Quitman  

05-31-95 

G-S 

778 

N 

F 

05-03-95 

10-31-96 

ST95-2565 

Mississippi  River 
Trans.  Corp. 

Ceno  Copper  Prod- 
ucts Co. 

06-31-95 

G-S 

1.306 

N 

F 

05-01-95 

Indef. 

ST95-2566 

Mississippi  River 
Trans.  Corp. 

National  Steel  Corp 

05-31-95 

G-S 

778 

N 

' 

05-01-95 

Indef. 
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ST95-2567 

Mississippi  River 
Trans.  Corp. 

National  Steel  Corp 

05-31-95 

G-S 

40 

N 

F 

05-01^5 

Indef. 

ST95-2568 

Transwestem  Pipe- 
line Co. 

Enron  Capital  & 
Trade  Res.  Corp. 

05-31-95 

G-S 

10.000 

Y 

F 

04-04-95 

04-30-95 

ST95-2569 

Transwestem  Pipe- 
line Co. 

Enron  Capital  & 
Trade  Res.  Corp. 

05-31-95 

G-S 

15.000 

Y 

F 

04-04-95 

04-10-95 

ST95-2570 

Williston  Basin  InL 
P/L  Co. 

Koch  Gas  Services 
Co. 

05-31-95 

G-S 

30.000 

A 

05-01-95 

04-30-97 

ST95-2571 

Williston  Basin  InL 
P/L  Co. 

Koch  Gas  Services 
Co. 

05-31-95 

G-S 

30.000 

A 

05-01-95 

04-30-97 

ST95-2572 

Williston  Basin  InL 
P/L  Co. 

Koch  Gas  Services 
Co. 

05-31-95 

G-S 

30.000 

A 

05-01-95 

04-30-97 

ST95-2573 

Williston  Basin  Int 
P/L  Co. 

Koch  Gas  Services 
Co. 

05-31-95 

G-S 

30.000 

A 

05-01-95 

04-30-97 

ST95-2574 

Williston  Basin  InL 
P/L  Co. 

Koch  Gas  Services 
Co. 

05-31-95 

G-S 

30.000 

A 

05-01-95 

04^J0-97 

ST95-2575 

Williston  Basin  Int 
P/L  Co. 

Koch  Gas  Sen/Kes 
Co. 

05-31-95 

G-S 

30.000 

A 

05-01-95 

04-30-97 

ST95-2576 

Williston  Basin  InL 
P/L  Co. 

Koch  Gas  Services 
Co. 

05-^1-95 

G-S 

30.000 

A 

05-01-95 

04-30-97 

ST95-2577 

Williston  Basin  InL 
P/L  Co. 

Koch  Gas  Services 
Co. 

05-31-95 

G-S 

30.000 

A 

05-01-95 

04-30-97 

ST95-2578 

Williston  Basin  lr«. 
P/L  Co. 

Koch  Gas  Sennces 
Co. 

05-31-95 

G-S 

30.000 

A 

05-01-95 

04-30-97 

ST95-2579 

Williston  Basin  InL 
P/L  Co. 

Koch  Gas  Services 
Co. 

05-31-95 

G-S 

30.000 

A 

05-01-95 

04-30-97 

ST95-2580 

Williston  Basin  Int 
P/L  Co. 

Koch  Gas  Sennces 
Co. 

05-31-95 

G-S 

30.000 

A 

05-01-95 

04-30-97 

ST95-2581 

Williston  Basin  Int 
P/L  Co. 

Koch  Gas  Services 
Co. 

05-31-95 

G-S 

30.000 

A 

05-01-95 

04-30-97 

ST95-2582 

Williston  Basin  Int 
P/L  Co. 

Koch  Gas  Services 
Co. 

05-31-95 

G-S 

30.000 

A 

05-01-95 

04-30-97 

ST95-2583 

Williston  Basin  Int 
P/L  Co. 

Koch  Gas  Sen/ices 
Co. 

05-^1-95 

G-S 

30.000 

A 

05-01-95 

04-30-97 

ST95-2584 

Williston  Basin  Int 
P/L  Co. 

Koch  Gas  Services 
Co. 

05-31-95 

G-S 

30.000 

A 

05-01-95 

04-30-97 

ST95-2585 

Williston  Basin  Int 
P/L  Co. 

Koch  Gas  Services 
Co. 

05-31-95 

G-S 

30.000 

A 

05-01-95 

04-3O-«7 

ST95-2586 

Williston  Basin  Int 
P/L  Co. 

Koch  Gas  Services 
Co. 

05-31-95 

G-S 

30.000 

A 

05-01-95 

04-30-97 

ST95-2587 

Williston  Basin  Int 
P/L  Co. 

Koch  Gas  Serynces 
Co. 

05-31-95 

G-S 

30,000 

A 

05-01-95 

04-30-97 

ST95-2588 

Williston  Basin  Int 
P/L  Co. 

Koch  Gas  Services 
Co. 

05-31-95 

G-S 

30.000 

A 

05-01-95 

04-30-97 

ST95-2589 

Williston  Basin  Int. 
P/L  Co. 

Koch  Gas  Services 
Co. 

05-31-95 

G-S 

30.000 

A 

05-01-95 

04-30-97 

ST95-2590 

Williston  Basin  Int 
P/L  Co. 

Koch  Gas  Sennces 
Co. 

05-31-95 

G-S 

30.000 

A 

05-01-95 

04-30-97 

ST95-2591 

Williston  Basin  Int 
P/L  Co. 

Koch  Gas  Sen^ices 
Co. 

05-31-95 

G-S 

30.000 

A 

05-01-95 

04-30-97 

ST95-2592 

Williston  Basin  Int 
P/L  Co. 

Koch  Gas  Services 
Co. 

05-31-95 

G-S 

30.000 

A 

05-01-95 

04-30-97 

ST95-2593 

Williston  Basin  Int 
P/L  Co. 

Koch  Gas  Services 
Co. 

05-31-05 

G-S 

30.000 

A 

05-01-95 

04-30-97 

ST95-2594 

Williston  Basin  Int. 
P/L  Co. 

Koch  Gas  Servk»s 
Co. 

05-31-95 

G-S 

30.000 

A 

05-01-95 

04-30-97 

ST95-2595 

Williston  Basin  Int. 
P/L  Co. 

Koch  Gas  Servk:es 
Co. 

05-31-95 

G-S 

30.000 

A 

05-01-95 

04-30-97 

ST95-2596 

Williston  Basin  Int 
P/L  Co. 

Koch  Gas  Services 
Co. 

05-31-95 

G-S 

30.000 

A 

05-01-95 

04-30-97 

ST95-2597 

Williston  Basin  Int 
P/L  Co. 

Koch  Gas  Servkxs 
Co. 

05-31-95 

G-S 

30.000 

A 

05-01-95 

04-30-97 

ST95-2598 

Williston  Basin  Int 
P/L  Co. 

Koch  Gas  Services 
Co. 

05-31-95 

G-S 

30,000 

A 

1 

05-01-95 

04-30-97 

ST95-2599 

Williston  Basin  Int 
P/L  Co. 

Koch  Gas  Services 
Co. 

05-31-95 

G-S 

30.000 

A 

05-01-95 

04-30-97 

ST95-2600 

Williston  Basin  Int 
P/L  Co. 

Koch  Gas  Services 
Co. 

05-31-95 

G-S 

30.000 

A 

05-01-95 

04-30-97 

ST95-2601 

Williston  Basin  Int 

Koch  Gas  Services 

05-31-95 

G-S 

30,000 

A 

05-01-95 

04-30-97 

• 

P/L  Co. 

Co. 
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ST95-2602 

Williston  Basin  Int 

Koch  Gas  Services 

05-31-95 

G-S 

30.000 

A 

05-01-95 

04-30-97 

ST95-2603 

P/LCo. 
Williston  Basin  Int 

Co. 
Koch  Gas  Services 

05-31-95 

G-S 

30.000 

A 

05-01-95 

04-30-97 

ST95-2604 

P/L  Co. 
Williston  Basin  Int 

Co. 
Koch  Gas  Services 

05-31-95 

G-S 

30.000 

A 

05-01-95 

04-30-97 

ST95-2605 

P/L  Co. 
Williston  Basin  Int 

Co. 
Koch  Gas  Services 

05-31-95 

G-S 

30.000 

A 

05-01-95 

04-30-97 

ST95-2606 

P/L  Co. 
Williston  Basin  Int 

Co. 
Koch  Gas  Services 

05-31-95 

G-S 

30.000 

A 

05-01-95 

04-30-97 

ST95-2607 

P/L  Co. 
Williston  Basin  Int 

Co. 
Koch  Gas  Services 

05-31-95 

G-S 

30.000 

A 

06-01-95 

04-30-97 

ST95-2608 

P/L  Co. 
Williston  Basin  Int 

Co. 
Koch  Gas  Services 

05-31-95 

G-S 

30.000 

A 

05-01-95 

04-30-97 

ST95-2609 

P/L  Co. 
Williston  Basin  Int 

Co. 
Koch  Gas  Services 

05-31-95 

G-S 

30.000 

A 

05-01-95 

04-30-97 

ST95-2610 

P/L  Co. 
Williston  Basin  Int. 

Co. 
Koch  Gas  Services 

05-31-95 

G-S 

30.000 

A 

05-01-95 

04-30-97 

ST95-2611 

P/L  Co. 
Williston  Basin  Int 

Co. 
Koch  Gas  Services 

05-31-95 

G-S 

30,000 

A 

05-01-95 

04-30-97 

ST95-2612 

P/L  Co. 
Williston  Basin  Int 

Co. 
Koch  Gas  Services 

05-31-95 

G-S 

30.000 

A 

05-01-95 

04-30-97 

ST95-2613 

P/L  Co. 
Williston  Basin  Int 

Co. 
Koch  Gas  Sendees 

05-31-95 

G-S 

30.000 

A 

05-01-95 

04-30-97 

ST95-2614 

P/L  Co. 
Williston  Basin  Int 

Co. 
Koch  Gas  Senflces 

05-31-95 

G-S 

30.000 

A 

05-01-95 

04-30-97 

ST95-2615 

P/L  Co. 
Williston  Basin  Int 

Co. 
Koch  Gas  Services 

05-31-95 

G-S 

30.000 

A 

05-01-95 

04-30-97 

ST95-2616 

P/L  Co. 
Williston  Basin  Int. 

Co. 
Koch  Gas  Services 

05-31-95 

G-S 

30.000 

A 

05-01-95 

04-30-97 

ST95-2617 

P/L  Co. 
Williston  Basin  Int 

Co. 
Koch  Gas  Services 

05-31-95 

G-S 

30.000 

A 

05-01-95 

04-30-97 

ST95-2618 

P/L  Co. 
Williston  Basin  Int 

Co. 
Koch  Gas  Services 

05-31-95 

G-S 

30.000 

A 

05-01-96 

04-30-97 

ST95-2619 

P/L  Co. 
Williston  Basin  Int. 

Co. 
Koch  Gas  Services 

05-31-95 

G-S 

30.000 

A 

05-01-95 

04-30-97 

ST95-2620 

P/L  Co. 
WilHston  Basin  Int. 

Co. 
Koch  Gas  Services 

05-31-95 

G-S 

30.000 

A 

05-01-95 

04-30-97 

ST95-2621 

P/L  Co. 
Williston  Basin  Int 
P/L  Co. 

Co. 
Koch  Gas  Services 
Co. 

05-31-95 

G-S 

30.000 

A 

05-01-95 

04-30-97 
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IFR  Doc.  95-15798  Filed  6-27-95;  8:45  am] 
BM.UNG  COCE  VT^^-0^-P 


[Docket  No.  RP95-349-000J 

The  Brooklyn  Union  Gas  Company  v. 
CNG  Transmission  Corporation;  Notice 
of  Complaint 

June  22, 1995. 

Take  notice  that  on  June  20,  1995. 
pursuant  to  Rule  212  of  the 
Commission's  Rules  of  Practice  and 
Procedures.  The  Brooklyn  Union  Gas 
Company  (Brooklyn  Union)  filed  a 
motion  seeking  an  order  from  the 
Commission  directing  CNG 
Transmission  Corporation  (CNG)  to 
refrain  from  requiring  Brooklyn  Union 
to  comply  with  an  operational  flow 
order  (OFO)  that  has  required  and  will 


require  Brooklyn  Union  to  deliver  gas 
transported  by  Transcontinental  Gas 
Pipe  Line  Corporation  (Transco)  to  CNG 
at  Leidy.  Pennsylvania  for  simultaneous 
redelivery  by  CNG  back  to  Transco  at 
Leidy  for  transportation  and  redelivery 
to  Brooklyn  Union. 

Brooklyn  Union  states  that  dvuing  the 
1994-1995  winter,  CNG  issued  an  OFO 
(Leidy  OFO)  which  required  Brooklyn 
Union  to  utilize  up  to  its  full  X-56 
capacity  on  Transco  to  deliver  gas  to 
Leidy  if.  and  to  the  extent  that.  Brooklyn 
Union  nominated  FTNN  service  from 
CNG.  Brooklyn  Union  states  that  the  gas 
was  then  simultaneously  "redelivered" 
to  Transco  at  Leidy  to  be  transported  to 
Brooklyn  Union's  city  gate. 

Brooklyn  Union  states  that  the 
issuance  of  the  Leidy  OFO  by  CNG 
during  the  1994-1994  winter  imposed 


imjustified  additional  costs  and 
administrative  burdens  on  Brooklyn 
Union.  Brooklyn  Union  was  required  to 
pay  fuel  charges  to  CNG  and  within- 
Zone-6  usage  and  fuel  charges  to 
Transco  to  reflect  the  fact  that  gas  was 
being  transported  to  CNG  at  Leidy  and 
from  CNG  to  Leidy  to  Brooklyn  Union's 
city  gate.  Brooklyn  Union  submits  that 
the  application  of  the  OFO  to  Brooklyn 
Union  is  not  reasonably  needed  by  CNG 
to  permit  it  to  maintain  system 
reliability  or  provide  firm  service  to  its 
other  customers. 

Brooklyn  Union  requests  the 
Commission  to  issue  an  order  directing 
CNG  to  cease  and  desist  from  requiring 
Brooklyn  Union  to  comply  with  the 
Leidy  OFO  to  the  extent  that  it  requires 
Brooklyn  Union  to  deliver  gas  at  Leidy 


where  that  gas  will  be  simultaneously 
redelivered  to  Brooklyn  Union  at  Leidy. 
Any  person  desiring  to  be  heard  or  to 
protest  said  complaint  should  file  a 
motion  to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  NE., 
Washington,  DC  20426.  in  accordance 
with  Rules  214  and  211  of  the 
Commission's  Rules  of  Practice  and 
Procedure  18  CFR  385.214,  385.211.  All 
such  motions  or  protests  should  be  filed 
on  or  before  July  6, 1995.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  Answers  to  this  complaint 
shall  be  due  on  or  before  July  6, 1995. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[PR  Doc.  95-15799  Filed  &-27-95;  8:45  am) 

BltLMQ  CODE  6717-01-M 


pocket  No.  RP93-1 86-005] 

Carnegie  Interstate  Pipeline  Company; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

June  22. 1995. 

Take  notice  that  on  June  20,  1995, 
Carnegie  Interstate  Pipeline  Company 
(CIPCO)  made  a  compliance  filing  in 
response  to  the  order  in  the  above- 
captioned  proceeding  issued  by  the 
Commission  on  June  8,  1995.'  CIPCO 
states  that  Ordering  Paragraph  (C)  of 
that  order  required  CIPCO  to  file  a 
revised  Section  32.2(e)  of  its  tariff  to 
provide  for  the  refunding  of 
overrecovered  amounts  remaining  in  its 
surcharge  accounts  following  the  last 
amortization  period,  with  interest 
pursuant  to  Section  154.67  of  the 
Commission's  Regulations.  Carnegie 
states  that  this  requirement  was  satisfied 
when  Carnegie  made  its  January  6.  1995 
compliance  filing  in  this  proceeding. 

On  E>ecember  2. 1994.  the 
Commission  issued  in  this  proceeding 
an  order  accepting  tariff  sheets  subject 
to  a  number  of  modifications,  including 
the  requirement  of  refunding  with 
interest  overrecovered  amounts 
remaining  in  Carnegie's  surcharge 
accounts  following  the  last  amortization 
period.  On  January  3, 1995.  Carnegie 
filed  a  request  for  rehearing  and 
clarification  of  some  of  the  requirements 
of  the  December  2  order.  On  January  6. 
1995.  Carnegie  filed  in  compliance  with 


'71  FERC  161,310  (1995). 


Other  requirements  of  the  order. 
Carnegie  did  not  seek  rehearing  of  the 
refund  with  interest  requirement; 
instead  it  filed  in  compliance  with  that 
requirement. 

Thus,  as  part  of  its  January  6. 1995 
compliance  filing.  Carnegie  submitted 
Second  Revised  Sheet  No.  144.  which 
included  the  revisions  to  Section  32.2(e) 
of  the  tariff  in  accordance  with  the 
Commission's  order.  That  sheet,  and  a 
red-lined  version  of  the  sheet,  are 
attached  to  the  subject  June  20. 1995 
compUance  filing,  just  as  they  were 
attached  to  the  January  6  filing.  The 
Commission  accepted  Second  Revised 
Sheet  No.  144  in  a  letter  order  dated 
May  1.  1995. 

CIPCO  states  that  Substitute  Original 
Sheet  No.  144.  filed  on  June  20,  1995  is 
identical  to  Carnegie's  Second  Revised 
Sheet  No.  144,  except  for  the  changes 
required  by  the  corporate 
reorganization.  A  copy  of  CIPCO's 
Substitute  Original  Sheet  No.  144  is  also 
attached.  Accordingly.  CIPCO  believes 
that  it  is  currently  in  compliance  with 
the  Commission's  June  8  order. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capital  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
Section  385.211).  All  such  protests 
should  be  filed  on  or  before  June  29, 
1995.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  95-15800  Filed  6-27-95;  8:45  am] 
BILUNG  COOE  6717-01-M 


Pocket  No.  GT95-24-001] 

Colorado  Interstate  Gas  Company; 
Notice  of  Filing  of  Refund  Report 

June  22. 1995. 

Take  notice  that  on  June  13, 1995, 
Colorado  Interstate  Gas  Company  (CIG) 
filed  a  second  refund  report  in  Eiocket 
Nos.  GP83-11.  RI83-9.  et  al.  QG  states 
that  the  filing  and  refunds  were  made  to 
comply  with  the  Commission's  orders  of 
December  1. 1993  and  May  19,  1994. 

CIG  states  that  initial  refunds  were 
paid  by  CIG  on  December  14, 1994  and 
the  second  refund  was  made  on  April 
12, 1995. 

QG  notes  that  the  refund  report 
summarizes  the  Kansas  ad  valorem  tax 


refund  amounts  related  to  tax  bills 
rendered  for  production  on  or  after  June 
28,  1988  pursuant  to  the  Commission's 
December  1, 1993  and  May  19. 1994 
Orders.  Lump-siun  cash  refunds  were 
made  by  QG  to  its  former  jurisdictional 
sales  customers  within  30  days  of 
receipt  from  the  producers.  As  provided 
for  in  the  Orders,  no  additional  interest 
was  required  to  be  paid. 

CIG  states  that  copies  of  CIG's  filing 
have  been  served  on  QG's  former 
jurisdictional  sales  customers, 
interested  states  commissions,  and  all 
parties  to  the  proceedings. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E., 
Washington,  D.C.  20426,  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
Section  385.211).  All  such  protests 
should  be  filed  on  or  before  June  29. 
1995.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Linwood  A.  Watson.  Jr., 
Acting  Secretary. 

IFR  Doc.  95-15801  Filed  6-27-95;  8:45  am] 
BILLINO  COOE  6717-01-M 


pocket  No.  Pf^95-1 1-000] 

Egan  Hub  Partners,  L.P.;  Notice  of 
Petition  for  Rate  Approval 

June  22, 1995. 

Take  notice  that  on  May  11, 1995. 
Egan  Hub  Partners.  L.P.  (Egan)  filed 
pursuant  to  Section  284.123(b)(2)  of  the 
Commission's  Regulations,  a  petition  for 
rate  approval  requesting  that  the 
Commission  approve  as  fair  and 
equitable  market-based  rates  for  firm 
and  intemiptible  storage  and 
transportation  services,  including  hub 
services,  performed  under  Section 
311(a)(2)  of  the  Natural  Gas  Policy  Act 
of  1978  (NGPA). 

Egan  states  that  it  is  an  intrastate 
pipeline  that  is  subject  to  regulation  by 
the  Louisiana  Office  of  Conservation. 
Egan  proposes  an  effective  date  of 
September  1, 1995. 

Pursuant  to  Section  284.123(b)(2)(ii). 
if  the  Commission  does  not  act  within 
150  days  of  the  filing  date,  the  proposed 
rates  will  be  deemed  to  be  fair  and 
equitable  and  not  in  excess  of  an 
amount  which  interstate  pipelines 
would  be  permitted  to  charge  for  similar 
transportation  service.  The  Commission 
may.  prior  to  the  expiration  of  the  150- 
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day  period,  extend  the  time  for  action  or 
institute  a  proceeding  to  afford  parties 
an  opportunity  for  written  comments 
and  for  the  oral  presentation  of  views, 
data,  and  arg\iments. 

Any  person  desiring  to  participate  in 
this  rate  proceeding  must  file  a  motion 
to  intervene  in  accordance  with 
Sections  385.211  and  385.214  of  the 
Commissions  Rules  of  Practice  and 
Procedures.  All  motions  must  be  filed 
with  the  Secretary  of  the  Commission 
on  or  before  July  7.  1995.  The  petiUon 
for  rate  approval  is  on  file  with  the 
Commission  and  is  available  for  public 
inspection. 
Linwood  A.  Watson.  Jr.. 
Acting  Secretary. 
IFR  Doc.  95-15802  Filed  6-27-95:  8:45  am] 

BILUNG  CO0£  6717-01-*! 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-5227-81 

Agency  Information  Collection 
Activities  Under  0MB  Review 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


SUMMARY:in  compliance  writh  the 
Paperworlc  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden. 

DATES:  Comments  must  he  submitted  on 
orbeforejuly  28. 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sandy  Fanner  at  EPA.  (202)  260-2740. 
please  refer  to  EPA  ICR  #1051.06. 

SUPPLEMENTARY  INFORMATION: 

Office  of  Air  and  Radiation 

Title:  Reporting  and  Recordkeeping 
Requirements  for  the  New  Source 
Performance  Standard  (NSPS)  for 
Portland  Cement  bidustry  (Subpart  F) — 
(EPA  No.  1051.06.  OMB  No.  2060- 
0025). 

Abstract:  This  ICR  is  for  an  extension 
of  an  existing  information  collection  in 
support  of  the  Clean  Air  Act,  as 
described  under  the  general  NSPS  at  40 
CFR  60.7-60.8  and  the  specific  NSPS. 
for  particulate  and  visible  emissions 
from  Portland  cement  plants,  at  40  CFR 
60.60.  The  information  will  be  used  by 
the  EPA  to  direct  monitoring, 
inspection,  and  enforcement  efforts. 


thereby  ensxuring  facility  compUance 
with  the  NSPS. 

Owners  or  operators  of  all  new 
facilities  subject  to  this  NSPS  must 
provide  EPA,  or  a  delegated  State  or 
local  authority,  with:  (1)  Notification  of 
the  date  of  construction  or 
reconstruction,  (2)  notification  of  the 
anticipated  and  actual  dates  of  the  start- 
up, (3)  notification  of  the  date  of  initial 
performance  test,  and  (4)  a  copy  of  the 
initial  performance  test  results.  Ovmers 
and  operators  of  new  facilities  that  must 
conduct  continuous  opacity  monitoring 
(COM)  will  be  required  to  submit:  (1) 
Notification  of  the  COM  system 
demonstration,  and  (2)  notification  that 
COM  system  data  will  be  used  during 
the  initial  performance  test.  Facilities 
that,  as  an  alternative,  are  permitted  to 
conduct  opacity  observations  using  EPA 
method  9  must  notify  EPA  of  the 
anticipated  date  for  conducting  these 
observations. 

Owners  and  operators  of  all  facilities 
must  provide  EPA,  or  a  delegated  State 
or  local  authority,  with:  (1)  semiannual 
reports  of  malfunctions  and  excess 
emissions;  and  (2)  notification  of  any 
physical  or  operational  change  to  their 
facility  which  may  result  in  an  increase 
in  the  regulated  pollutant  emission  rate. 
All  facilities  must  also  maintain  records 
on  the  facility  operation  that  document: 

(1)  the  occurrence  and  duration  of  any 
start-ups,  shutdowns,  and  malfunctions; 

(2)  initial  performance  test  results;  (3) 
all  visible  emissions  from  continuous 
opacity  monitoring  (COM)  or,  where 
applicable,  from  daily  observations 
taken  in  accordance  with  EPA  Method 
9. 

Presently  there  are  an  estimated  88 
subject  facilities  with  an  average  annual 
growth  of  4  new  facilities  over  the  next 
three  years.  All  subject  facilities  must 
maintain  records  related  to  compHance 
for  2  years. 

Burden  Statement:  Public  reporting 
burden  for  facilities  subject  to  this 
collection  of  information  is  estimated  to 
average  3  hours  per  year  for  each 
respondent,  including  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  data,  and  completing  and 
reviewing  Ae  collection  of  information. 
Public  recordkeeping  burden  for  each 
respondent  is  estimated  to  average  69 
hours  annually.  The  total  annual  pubhc 
reporting  burden  is  estimated  to  be  6750 
hours. 

Respondents:  Businesses  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
94. 

Estimated  Number  of  Responses  Per 
Respondent:  1. 


Frequency  of  Collection:  Semiannual 
reporting  for  existing  facilities  in  non- 
compliance, with  additional  one-time 
reporting  requirements  for  new 
facilities.  Daily  recordkeeping  for  all 
facilities. 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  burden, 
(please  refer  to  EPA  ICR  #1051.06  and 
OMB  #2060-0025)  to: 
Sandy  Farmer,  EPA  ICR  #1051.06,  U.S. 

Environmental  Protection  Agency, 

Regulatory  Information  Division 

(2136).  401  M.  Street.  S.VV., 

Washington.  D.C.  20460. 
and 
Chris  Wolz,  OMB  #2060-0025,  Office  of 

Management  and  Budget,  Office  of 

Information  and  Regulatory  Affairs, 

725  17th  Street,  N.W.,  Washington. 

D.C.  20503. 

Dated:  June  21,  1995. 
loseph  Retzer, 

Director.  Regulatory  Information  Division. 
IFR  Doc.  95-15878  Filed  6-27-95;  8:45  am] 

BILUNG  CODE  65aO-60-M 


IFRL-5227-6] 

Public  Water  Supervision  Program: 
Program  Revisions  for  the  State  of 
Maine 

agency:  U.S.  Environmental  Protection 

Agency. 

action:  Notice. 


summary:  Notice  is  hereby  given  that 
the  state  of  Maine  is  revising  its 
approved  State  Public  Water 
Supervision  Primacy  Program.  Maine 
has  adopted  four  drinking  water 
regulations  for:  (1)  Volatile  organic 
chemicals,  (2)  public  notification,  (3)  for 
controlling  lead  and  copper  and  (4) 
volatile  organic  chemicals,  synthetic 
organic  chemicals,  and  inorganic 
chemicals  (known  as  Phase  II,  IIB,  and 
V);  that  correspond  to  the  National 
Primary  Drinking  Water  Regulations 
promulgated  by  EPA  on  (1)  July  8, 1987 
(52  FR  25690),  (2)  October  18,  1987  (52 
FR  41534),  (3)  June  7, 1991  (56  FR 
26460)  and  (4)  January  30,  1991  (56  FR 
3526).  July  1. 1991  (56  FR  30266)  and 
July  17, 1992  (57  FR  31776).  EPA  has 
determined  that  the  state  program 
revisions  are  no  less  stringent  than  the 
corresponding  Federal  regulations. 
Therefore,  EPA  has  tentatively  decided 
to  approve  these  state  program 
revisions. 

All  interested  parties  are  invited  to 
request  a  public  hearing.  A  request  for 
a  public  hearing  must  be  submitted  by 
July  28. 1995  to  the  Regional 


Administrator  at  the  address  shown 
below.  Frivolous  or  insubstantial 
requests  for  a  hearing  may  be  denied  by 
the  Regional  Administrator.  However,  if 
a  substantial  request  for  a  public  hearing 
is  made  by  July  28, 1995,  a  public 
hearing  will  be  held.  If  no  timely  and 
appropriate  request  for  a  hearing  is 
received  and  the  Regional  Administrator 
does  not  elect  to  hold  a  hearing  on  his 
own  motion,  this  determination  shall 
become  effective  July  28. 1995. 

Any  request  for  a  public  hearing  shall 
include  the  following:  (1)  The  name, 
address,  and  telephone  number  of  the 
individual,  organization  or  other  entity 
requesting  a  hearing.  (2)  A  brief 
statement  of  the  requesting  person's 
interest  in  the  Regional  Administrator's 
determination  and  of  information  that 
the  requesting  person  intended  to 
submit  at  such  hearing.  (3)  The 
signature  of  the  individual  making  the 
request:  or.  if  the  request  is  made  on 
behalf  of  an  organization  or  other  entity, 
the  signature  of  a  responsible  official  of 
the  organization  or  other  entity. 

ADDRESSES:  All  documents  relating  to 
this  determination  are  available  for 
inspection  between  the  hoius  of  8:00 
a.m.  and  5:00  p.m.  Monday  through 
Friday,  at  the  following  offices: 

Maine  Department  of  Human  Services. 
Drinking  Water  Program,  157  Capitol 
Street,  Augusta,  ME  04333 

and 

U.S.  Environmental  Protection 
Agency — New  England,  Water 
Management  Division,  Groiuid  Water 
Management  and  Water  Supply 
Branch,  One  Congress  Street — 11th 
Floor,  Boston,  MA  02203 

FOR  FURTHER  INFORMATION  CONTACT: 
Chris  Ryan,  U.S.  Environmental 
Protection  Agency — Region  I.  Groimd 
Water  Management  and  Water  Supply 
Branch,  JFK  Federal  Building,  Boston, 
MA  02203.  Telephone:  (617)  565-3609. 

Authority:  Section  1413  of  the  Safe 
Drinking  Water  Act  as  amended,  42  U.S.C. 
300f  et  seq.,  and  40  CFR  142.10  of  the 
National  Primary  Drinking  Water 
Regulations. 

Dated:  June  13. 1995. 
John  P.  DeViUara. 
Regional  Administrator. 
[FR  Doc.  95-15879  Filed  6-27-95;  8:45  am] 

BILUNG  CODE  65aO-SO-P 


[FRL-5227-0] 

Underground  Injection  Control 
Program;  Hazardous  Waste  Injection 
Restrictions;  Petition  for  Exemption- 
Class  I  Hazardous  Waste  Injection; 
Disposal  Systems,  Inc. 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  Final  Decision  on 
Petition  Reissuance.     ' 

SUMMARY:  Notice  is  hereby  given  that 
reissuance  of  an  exemption  to  the  land 
disposal  restrictions  under  the  1984 
Hazardous  and  Solid  Waste 
Amendments  to  the  Resource 
Conservation  and  Recovery  Act  has 
been  granted  to  Disposal  Systems.  Inc., 
for  the  Class  I  injection  wells  located  at 
Deer  Park,  Texas.  As  required  by  40  CFR 
part  148,  the  company  has  adequately 
demonstrated  to  the  satisfaction  of  the 
Environmental  Protection  Agency  by 
petition  and  supporting  documentation 
that,  to  a  reasonable  degree  of  certainty, 
there  will  be  no  migration  of  hazardous 
constituents  from  the  injection  zone  for 
as  long  as  the  waste  remains  hazardous. 
This  final  decision  allows  the 
'imderground  injection  by  Disposal 
Systems,  Inc.,  of  the  specific  restricted 
hazardous  waste  identified  in  the 
exemption  reissuance,  into  the  Class  I 
hazardous  waste  injection  wells  at  the 
Deer  Park,  Texas  facility  specifically 
identified  in  the  reissued  exemption,  for 
as  long  as  the  basis  for  granting  an 
approval  of  this  exemption  remains 
valid,  under  provisions  of  40  CFR 
148.24.  As  required  by  40  CFR  124.10. 
a  public  notice  was  issued  April  26. 
1995.  The  public  comment  period 
ended  on  June  12.  1995.  All  comments 
have  been  addressed  and  have  been 
considered  in  the  final  decision.  This 
decision  constitutes  final  Agency  action 
and  there  is  no  Administrative  appeal. 
DATES:  This  action  is  effective  as  of  Jiuie 
21,  1995. 

ADDRESSES:  Copies  of  the  reissued 
petition  and  all  pertinent  information 
relating  thereto  are  on  file  at  the 
following  location:  Environmental 
Protection  Agency,  Region  6.  Water 
Management  Division.  Water  Supply 
Branch  (6W-SU).  1445  Ross  Avenue. 
Dallas.  Texas  75202-2733. 

FOR  FURTHER  INFORMATION  CONTACT: 
Phil  Delhnger.  Unit  Leader,  UIC  State 
Programs/Land  Ban,  EPA — Region  6. 
telephone  (214)  665-7142. 
Robert  Mannesschlager, 

Acting  Director,  Water  Management  Division 
(6W). 

IFR  Doc.  95-15877  Filed  6-27-95:  8:45  am] 

BILUNG  CODE  eS65-S<M[l 


[AD-FRL-6249-4;  Docket  No.  AQM-95-01] 
Conference  on  Air  Quality  Modeling 

AGENCY:  U.S.  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  Conference. 

summary:  EPA  aimounces  the  Sixth 
Conference  on  Air  Quality  Modeling. 
Such  a  conference  is  required  by 
Section  320  of  the  Clean  Air  Act  (CAA) 
to  be  held  every  3  years.  The  purpose 
of  the  Sixth  Conference  is  to  provide  a 
forum  for  public  review  of  modeUng 
techniques  that  may  be  candidates  for 
use  in  regulatory  appUcations. 
DATES:  The  sixth  conference  will  be 
held  on  August  9-10,  1995  from  9:00 
a.m.  to  5:00  p.m.  As  needed  to  allow  for 
presentation  of  all  verbal  comments,  the 
conference  may  extend  to  noon  of  the 
next  day.  Requests  to  speak  at  the 
conference  should  be  submitted  to  the 
individuals  listed  below  by  July  26, 
1995.  All  written  comments  must  be 
submitted  by  COB  October  10,  1995. 
ADDRESSES:  Conference:  The  conference 
will  be  held  in  the  GSA  Auditoriiun, 
GSA  National  Capitol  Region  Building. 
7th  and  D  Streets,  SW.,  Washington,  DC. 

Comments:  Written  statements  or 
comments  not  presented  at  the 
conference  should  be  submitted  (in 
duplicate  if  possible)  to:  OAR 
Regulatory  Docket  (6102),  Room  M- 
1500,  Waterside  Mall,  Attention:  OAR 
Regulatory  Docket  AQM-95-01,  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  SW.,  Washington,  DC  20460. 

Copies  of  technical  review  materials 
may  be  obtained  from  several  sources. 
Copies  of  all  materials  may  be  obtained 
from  the  docket.  Many  materials  will 
also  be  available  from  the  National 
Technical  Information  Service  (NTIS). 
U.S.  Dept.  of  Commerce,  Springfield. 
VA  22161;  (703)  487-4650.  In  addiUon. 
many  materials  may  be  obtained  from 
the  Support  Center  for  Regulatory  Air 
Models  Bulletin  Board  System  by 
downloading  the  appropriate  file.  To 
register  or  access  this  electronic  bulletin 
board,  users  with  a  personal  computer 
should  dial  (919)  541-5742. 

Docket:  Items  referenced  in  this  notice 
as  well  as  comments  received  are 
maintained  in  Docket  AQM-95-01.  The 
docket  is  available  for  public  inspection 
and  copying  l)etween  8:00  a.m.  and  5:30 
p.m.,  Monday  through  Friday,  at  the 
address  above.  A  reasonable  fee  may  be 
charged  for  copying. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  A.  Tikvart,  Chief,  Air  Quality 
Modeling  Group  (MD-14),  Office  of  Air 
Quality  Planning  and  Standards,  U.S. 
Environmental  Protection  Agency. 
Research  Triangle  Park.  NC  27711; 
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telephone  (919)  541-5562  or  C.  Thomas 
Coulter,  telephone  (919)  541-0832. 

SUPPLEMENTARY  INFORMATION 

Background 

The  Guideline  on  Air  Quality  Models 
(Revised)(hereafter.  "Guideline" ')  is 
used  by  EPA,  States,  and  private 
industry  in  the  review  and  preparation 
of  new  source  permits  and  SIP 
revisions.  The  Guideline  serves  as  a 
means  by  which  consistency  is 
maintained  in  air  quality  analyses.  It 
was  first  incorporated  in  the  Code  of 
Federal  Regulations  in  1978  and  was 
subsequently  revised  in  1986  to  include 
knowledge  concerning  modeling 
analyses  that  developed  since  the 
original  guidance  was  issued.  In  1988 
four  techniques  were  added  as 
supplement  A  to  the  Guideline  as  a 
result  of  pubhc  comments  on  the  1986 
revisions.  In  1993.  the  Guideline  was 
further  revised  with  supplement  B.  and 
supplement  C  is  expected  to  be 
promulgated  soon. 

To  support  the  process  of  developing 
and  revising  the  Guideline  during  the 
period  1977-1988,  the  First,  Second  and 
Third  Conferences  on  Air  Quahty 
Modeling  were  held  as  required  by 
Section  320  of  the  Clean  Air  Act  to  help 
standardize  modeling  procedures.  These 
modeling  conferences  provided  EPA 
with  comments  on  the  Guideline  and 
associated  revisions,  thereby  facilitating 
introduction  of  improved  modeling 
techniques  into  the  regulatory  process. 

In  October  1988.  the  Fourth 
Conference  on  Air  Quahty  ModeUng 
was  held.  Its  purpose  was  to  advise  the 
public  on  new  modeling  techniques  and 
to  solicit  comments  to  guide  EPA's 
consideration  of  any  rulemaking  needed 
to  further  revise  the  Guideline.  The  new 
models  provide  techniques  for 
situations  where  specific  procedures 
had  not  previously  been  available,  and 
also  improve  several  previously  adopted 
techniques. 

The  Fifth  Conference  on  Air  Quahty 
Modeling,  held  in  March  1991.  served 
as  the  public  hearing  for  the  proposed 
supplement  B  revisions  to  the  Guideline 
(aforementioned).  Since  the  Fifth 
Conference  and  the  imminent  adoption 
of  supplement  C,  EPA  believes  it  is  time 
to  consider  a  wide  range  of  modeling 
issues  in  order  to  update  its  available 
modeling  tools  with  state-of-the-science 
techniques.  The  Agency  believes  the 
Sixth  Conference  will  appropriately 
serve  as  an  ideal  forum  for  the  airing  of 
these  issues  and  the  public  offering  of 
new  ideas.  The  public  feedback  from 
such  a  conference  is  invaluable. 


Public  Participation 

The  Sixth  Conference  on  Air  Quality 
Modeling  vdll  be  open  to  the  public;  no 
admission  fee  is  charged.  The 
conference  will  begin  the  first  morning 
with  introductory  remarks  by  EPA 
officials.  The  conference  will  continue 
with  prepared  presentations  on  several 
key  modeUng  areas,  i.e.,  long  range 
transport  modeling  under  the 
Interagency  Workgroup  on  Air  Quahty 
Modeling  (IWAQM  2)  and  the 
development  of  an  enhanced  Gaussian 
dispersion  model  with  boundary  layer 
parameterization  (AERMOD^).  In  the 
afternoon,  invited  speakers  will  discuss 
special  topics,  i.e.,  the  Electric  Power 
Research  Institute's  building  downwash 
program,  as  well  as  several  new  and 
developing  models  (CAMRAQ, 
MODELS3,  HPDM). 

The  second  morning,  discussion  of 
special  topics  will  continue  based  on 
voluntary  presentations.  Such 
presentations  may  include  topics  such 
as  air  models  for  accidental  releases, 
fires,  etc. ,  air  models  for  risk  assessment 
of  toxic  pollutants,  model  evaluation, 
candidate  models  for  Guideline 
appendix  B,  and  miscellaneous  models/ 
data  processing  systems.  These  presen- 
tations will  be  followed  by  a  critical 
review/discussion  of  the  IWAQM  and 
AERMOD  modeling  systems  facilitated 
jointly  by  the  Air  &  Waste  Management 
Association's  AB-3  Committee  and  the 
American  Meteorological  Society's 
Committee  of  Meteorological  Aspects  of 
Air  Pollution.  That  afternoon 
representatives  of  State  and  local  air 
pollution  control  agencies,  appropriate 
Federal  agencies,  and  professional  and 
constituency  groups  will  be  invited  to 
make  statements.  The  conference  will 
then  be  opened  to  statements  and 
comments  from  the  general  public. 

For  the  new  models  and  modeling 
techniques  described,  EPA  will  be 
asking  the  public  to  address  the 
following  questions: 

•  What  is  the  scientific  merit  of  the 
models  presented? 

•  What  is  their  accuracy? 

•  What  should  be  the  regulatory  use 
of  individual  models  for  specific 
applications? 

•  What  implementation  issues  are 
apparent  and  what  additional  guidance 
is  needed? 


'  The  Guideline  is  published  as  appendix  W  to  40 
CFR  part  51. 


2  IWAQM  was  fanned  in  1991  to  provide  a  focus 
for  development  of  technically  sound  regional  air 
quality  models  for  regulatory  assessments  of 
pollutant  source  impacts  on  federal  Class  I  areas. 
IWAQM  is  an  interagency  collaboration  that 
include."!  efforts  by  EPA,  U.S.  Forest  Service, 
National  Park  Service,  and  Fish  and  Wildlife 
Service. 

'  AMS/EPA  Regulatory  Model:  AERMOD  is  being 
developed  by  AERMIC:  AMS/EPA  Regulatory 
Model  Improvement  Committee. 


•  What  are  the  resource  requirements 
of  modeling  systems  presented? 

•  What  additional  analyses  or 
information  are  needed? 

Persons  vkishing  to  speak  at  the 
conference,  whether  to  volunteer  a 
presentation  on  a  special  topic  or  to 
offer  general  comment  on  any  of  the 
modeling  techniques  scheduled  for 
presentation,  should  contact  EPA  at  the 
address  given  in  the  FURTHER 
INFORMATION  section  no  later  than  July 
26.  Such  persons  should  identify  the 
organization  (if  any)  on  whose  behalf 
they  are  speaking  and  the  length  of 
presentation.  An  early  contact  regarding 
voluntary  presentations  of  special 
topics,  as  well  as  time  required  and  any 
materials  that  can  be  made  publicly 
.available,  would  help  facilitate 
organization  of  the  conference.  If  a 
presentation  of  general  comments  is 
projected  to  be  longer  than  10  minutes, 
the  presenter  should  also  state  why  a 
longer  period  is  needed.  Persons  failing 
to  submit  a  written  notice  but  desiring 
to  speak  at  the  conference  should  notify 
the  presiding  officer  immediately  before 
the  conference  and  will  be  scheduled  on 
a  time-available  basis. 

The  conference  will  be  conducted 
informally  and  chaired  by  an  EPA 
official.  There  will  be  no  sworn 
testimony  or  cross  examination.  A 
verbatim  transcript  of  the  conference 
proceedings  will  be  produced  and 
placed  in  the  docket.  Speakers  should 
bring  extra  copies  of  their  presentation 
for  inclusion  in  the  docket,  for  the 
convenience  of  the  reporter.  Speakers 
will  be  permitted  to  enter  into  the 
record  any  additional  written  comments 
that  are  not  presented  orally.  Additional 
written  statements  or  comments  should 
be  sent  to  the  OAR  Regulatory  Docket 
(see  ADDRESSES  section).  A  transcript  of 
the  proceedings  and  a  copy  of  all 
written  comments  will  be  maintained  in 
Docket  AQM-95-01  which  will  remain 
open  until  October  10.  1995  for  the 
purpose  of  receiving  additional 
comments. 

Dated:  June  21,  1995. 
Mary  D.  Nichols, 

Assistant  Administrator  for  Air  and 

Radiation. 

[FR  Doc.  95-15875  Filed  6-27-95;  8:45  am) 

BILUNG  CODE  6S60-60-P 


[FRL-5249-3] 

Committee  Meetings  of  the  Grand 
Canyon  Visibility  Transport 
Commission 

agency:  U.S.  Environmental  Protection 

Agency. 

ACTION:  Notice  of  Meeting. 


SUMMARY:  The  United  States 
Environmental  Protection  Agency  (U.S. 
EPA)  is  announcing  meetings  of  the 
Alternatives  Assessment,  Public 
Advisory,  and  Operations  Committees 
of  the  Grand  Canyon  Visibility 
Transport  Conunission  (Commission). 

The  Alternatives  Assessment 
Committee  (AAC)  will  meet  on  Monday. 
July  24.  8:30  ara-5:00  pm.  Tuesday,  July 
25.  8:30  am-5:00  pm,  and  on 
Wednesday.  July  26,  8:30  am-12:00 
noon.  The  meetings  of  the  AAC  will  be 
held  at  the  Doubletree  Hotel,  4100 
AdmiraUty  Way.  Marina  Del  Ray. 
California.  The  purpose  of  these 
meetings  will  be  to  review  the  emission 
management  scenarios  being  developed 
by  the  Commission's  contractors. 

The  Public  Advisory  Committee 
(PAC)  will  meet  on  Wednesday.  July  26. 
3:00  pm-5:00  pm.  Thursday.  July  27. 
8:30  am-5:30  pm.  and  Friday.  July  28. 
8:30  am-5:00  pm.  The  PAC  meetings 
will  be  held  at  the  Doubletree  Hotel, 
4100  Admirality  Way,  Marina  Del  Ray, 
CaUfomia.  The  Wednesday  session  is 
intended  as  a  briefing  for  new  members 
on  technical  documents  and  policy 
issues  under  discussion.  Thursday  and 
Friday  sessions  will  be  on  the  main  PAC 
meeting  and  workshops  on  fire 
management,  and  issues  of  restructuring 
of  utility  markets. 

The  Operations  Committee  will  meet 
on  Monday,  July  31.  12:00  noon-5:00 
pm.  Tuesday,  August  1.  3:00  pm-5:00 
pm.  The  Operation  Committee  meetings 
will  be  held  at  the  Doubletree  Hotel, 
4100  Admirality  Way,  Marina  Del  Ray, 
CaUfomia.  The  Operations  Committee 
will  consider  approving  emissions 
management  scenarios  for  further 
development. 

The  Commission  was  established  by 
U.S.  EPA  on  November  13.  1991  (see  56 
FR  57522.  November  12.  1991).  All 
meetings  are  open  to  the  public.  These 
meetings  are  not  subject  to  the 
provisions  of  the  Federal  Advisory 
Committee  Act.  Public  Lav/  92-463,  as 
amended. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
John  Leary,  Project  Manager  for  the 
Grand  Canyon  Visibility  Transport 
Commission.  Western  Governors' 
Association,  600  17th  Street.  Suite  1705. 
South  Tover,  Denver,  Colorado  80202; 
telephone  number  (303)  623-9378; 
facsimile  machine  number  (303)  534- 
7309. 

Dated:  June  19,  1995. 

David  P.  Havekamp, 

Acting  Regional  Administrator,  U.S. 
Environmental  Protection  Agency,  Region  9. 

[FR  Doc.  95-15876  Filed  6-27-95:  8:45  am] 

BILUNG  CODE  6SC0-5&-F 


[PP  4G4347n"678;  FRL  4960-1] 

Abbott  Laboratories;  Establishment  of 
a  Temporary  Tolerance 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  EPA  has  estabhshed  a 
temporary  tolerance  for  residues  of  the 
plant  growth  regulator,  (S)-trans-2- 
Amino-4-(2-aminoethox)')-3-butenoic 
acid  hydrochloride  in  or- on  the  raw 
agricultural  commodity  apples  at  0.075 
parts  per  million  (ppm). 
DATES:  This  temporary  tolerance  expires 
June  1,  1996. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Acting  James  Stone,  Product 
Manager  (PM)  22,  Registration  Division 
(7505C).  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency.  401 
M  St..  SW.,  Washington.  DC  20460. 
Office  location  and  telephone  number: , 
Rm.  229.  CM#2. 1921  Jefferson  Davis 
Highway,  Arfington,  VA,  (703)  305- 
7740;  e-mail: 

stone.james@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  Abbott 
Laboratories,  1401  Sheridan  Road, 
North  Chicago.  IL  60064-4000,  has 
requested  in  pesticide  petition  (PP) 
4G4347,  the  establishment  of  a 
temporary  tolerance  for  residues  of  the 
plant  growth  regulator,  (S)-trans-2- 
Amino-4-(2-aminoethoxy)-3-butenoic 
acid  hydrochloride  in  or  on  the  raw 
agricultural  commodity  apples  at  0.075 
parts  per  million  (ppm).  This  temporary 
tolerance  will  permit  the  marketing  of 
the  above  raw  agricultiiral  commodity 
when  treated  in  accordance  with  the 
provisions  of  the  experimental  use 
permit  275-EUP-80,  which  is  being 
issued  under  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act 
(FIFRA),  as  amended  (Pub.  L.  95-396. 
92  Stat.  819;  7  U.S.C.  136). 

The  scientific  data  reported  and  other 
relevant  material  were  evaluated,  and  it 
was  determined  that  establishment  of 
the  temporary  tolerance  will  protect  the 
public  health.  Therefore,  the  temporary- 
tolerance  has  been  established  on  the 
condition  that  the  pesticide  be  used  in 
accordance  with  the  experimental  use 
permit  and  with  the  following 
provisions: 

1.  The  total  amount  of  the  active 
ingredient  to  be  used  must  not  exceed 
the  quantity  authorized  by  the 
experimental  use  permit. 

2.  Abbott  Laboratories,  must 
immediately  notify  the  EPA  of  any 
findings  from  the  experimental  use  that 
have  a  bearing  on  safety.  The  company 
must  also  keep  records  of  production, 
distribution,  and  performance  and  on 


request  make  the  records  available  to 
any  authorized  officer  or  employee  of 
the  EPA  or  the  Food  and  Drug 
Administration. 

This  tolerance  expires  June  1,  1996. 
Residues  not  in  excess  of  this  amount 
remaining  in  or  on  the  raw  agricultural 
commodity  after  this  expiration  date 
will  not  be  considered  actionable  if  the 
pesticide  is  legally  applied  during  the 
term  of.  and  in  accordance  with,  the 
provisions  of  the  experimental  use 
permit  and  temporar>'  tolerance.  This 
tolerance  may  be  revoked  if  the 
experimental  use  permit  is  revoked  or  if 
any  experience  with  or  scientific  data 
on  this  pesticide  indicate  that  such 
revocation  is  necessary  to  protect  the 
public  health. 

The  Office  of  Management  and  Budget 
has  exempted  this  notice  from  the 
requirement  of  section  3  of  Executive 
Order  12866. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  94  Stat.  1164,  5  U.S.C.  601-612). 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

Autho.  ;ty:  21  U.S.C.  346a(}). 

List  of  Subjects 

Environmental  protection. 
Administrative  practice  and  procedure, 
Agricultural  commodities.  Pesticides 
and  pest.  Reporting  and  recordkeeping 
requirements. 

Dated:  June  13,  1995. 

Stephen  L.  Johnson, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

(FR  Doc.  95-15305  Filed  6-27-95;  8:45] 

BtLUNO  CODE  t560-60-^ 


[PR  4G4350n-679;  FRL  4960-2] 

American  Cyanamid  Co.; 
Establishment  of  a  Temporary 
Tolerance 

AGENCY:  Environmental  Protection 
Agencj'  (EPA). 
ACTION:  Notice. 

SUMMARY:  EPA  has  estabhshed  a 
temporary  tolerance  for  residues  of  the 
herbicide  AC  299,263  ()-2-l4,5-dihydro- 
4-methyl-4-(l-methylethyl)-5-oxo-lH- 
imidazol-2-ylJ-5-methoxymethyl-3- 
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pyridinecaboxylic  acid  in  or  on  the  raw 
agricultural  commodity  soybean  seed. 
DATES:  This  temporary  tolerance  expires 
April  17.  1997. 

FOR  FUFTTHER  INFORMATION  CONTACT:  By 
mail:  Robert  Taylor,  Product  Manager 
(PM)  25.  Registration  Division  {7505C). 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency.  401 
M  St.,  SW..  Washington,  DC  20460. 
Office  location  and  telephone  number: 
Rm.  245,  CM#2,  1921  Jefferson  Davis 
Highway,  Arlington,  VA,  (703)  305- 
6800;  e-mail: 
taylor.robert@epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION:  American 
Cyanamid  Company,  P.O.  Box  400, 
Princeton,  NJ  08543.  has  requested  in 
pesticide  petition  (PP)  4G4350  the 
establishment  of  a  temporary  tolerance 
for  residues  of  the  herbicide  AC  299.263 
( )-2-l4.5-dihydro-4-methyl-4-(l- 
methylethyl)-5-oxo-lH-imidazol-2-yll-5- 
methoxymethyl-3-pyridinecaboxyhc 
acid  in  or  on  the  raw  agricultural 
commodity  soybean  seed.  This 
temporary  tolerance  wall  permit  the 
marketing  of  the  above  raw  agricultural 
commodity  when  treated  in  accordance 
with  the  provisions  of  the  experimental 
use  permit  (EUP)  241-EUP-127,  which 
is  being  issued  under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA),  as  amended  (Pub.  L.  95- 
396,  92  Stat.  819;  7  U.S.C.  136). 

The  scientific  data  reported  and  other 
relevant  material  were  evaluated,  and  it 
was  determined  that  establishment  of  a 
temporary  tolerance  will  protect  the 
public  health.  Therefore,  the  temporary 
tolerance  has  been  established  on  the 
condition  that  the  pesticide  be  used  in 
accordance  with  the  experimental  use 
permit  and  with  the  following 
provisions: 

1.  The  total  amount  of  the  active 
ingredient  to  be  used  must  not  exceed 
the  quantity  authorized  by  the 
experimental  use  permit. 

2.  American  Cyanamid  Company, 
must  immediately  notify  the  EPA  of  any 
findings  fi-om  the  experimental  use  that 
have  a  bearing  on  safety.  The  company 
must  also  keep  records  of  production, 
distribution,  and  performance  and  on 
request  make  the  records  available  to 
any  authorized  officer  or  employee  of 
the  EPA  or  the  Food  and  Drug 
Administration. 

This  tolerance  expires  April  17,  1997. 
Residues  remaining  in  or  on  the  above 
raw  agricultural  commodity  after  this 
expiration  date  will  not  be  considered 


actionable  if  the  pesticide  is  legally 
applied  during  the  term  of,  and  in 
accordance  with,  the  provisions  of  the 
experimental  use  permit  and  temporary 
tolerance.  This  tolerance  may  be 
revoked  if  the  experimental  use  permit 
is  revoked  or  if  any  experience  with  or 
scientific  data  on  this  pesticide  indicate 
that  such  revocation  is  necessary  to 
protect  the  public  health. 

The  Office  of  Management  and  Budget 
has  exempted  this  notice  from  the 
requirement  of  section  3  of  Executive 
Order  12866. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  94  Stat.  1164,  5  U.S.C.  601-612), 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  fi-om  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

Authority:  21  U.S.C.  346a(j). 

List  of  Subjects 

Environmental  protection, 
Administrative  practice  and  procedure, 
Agricultural  commodities,  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  June  14,  1995. 

Stephen  L.  Johnson, 

Director.  Registration  Division,  Office  of 
Pesticide  Programs. 

[FR  Doc.  95-15306  Filed  6-27-95;  8:45] 

BILLING  CODE  «560-50-f 


[OPP-30386;  FRL-4951-1] 

Certain  Companies;  Applications  To 
Register  Pesticide  Products 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


summary:  This  notice  announces  receipt 
of  applications  to  register  pesticide 
products  containing  active  ingredients 
not  included  in  any  previously 
registered  products  pursuant  to  the 
provisions  of  section  3(c)(4)  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA),  as  amended. 
DATES:  Written  comments  must  be 
submitted  by  July  28. 1995. 


ADDRESSES:  By  mail  submit  comments 
identified  by  the  document  control 
number  [OPP-303861  and  the 
registration/file  number,  attention 
Product  Manager  (PM)  named  in  each 
application  at  the  following  address: 
Public  Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St..  SW..  Washington.  DC  20460.  In 
person,  bring  comments  to: 
Environmental  Protection  Agency,  Rm. 
1132,  CM  #2,  1921  Jefferson  Davis 
Highway,  Arlington,  VA. 

Conunents  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCII  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  in  5.1 
file  format  or  ASCII  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  the  docket  number 
(OPP-30386].  No  "ConfidenUal 
Business  Information"  (CBI)  should  be 
submitted  through  e-mail.  Electronic 
comments  on  this  notice  may  be  filed 
online  at  many  Federal  Depository 
Libraries.  Additional  information  on 
electronic  submission  can  be  found 
below  in  this  document. 

Information  submitted  in  any 
comment  concerning  this  notice  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice  to  the  submitter. 
All  written  comments  will  be  available 
for  public  inspection  in  Rm.  1132  at  the 
adch-ess  given  above,  from  8  a.m.  to  4:30 
p.m.,  Monday  through  Friday,  excluding 
legal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Registration  Division  (7505C). 
Attn:  (Product  Manager  (PM)  named  in 
each  registration).  Office  of  Pesticide 
Programs.  401  M  St..  SW..  Washington, 
DC  20460. 

In  person:  Contact  the  PM  named  in 
each  registration  at  the  following  office 
location/telephone  number: 
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Product  Manager 

Office  location/telephone  number 

Address 

PM  22  James  M.  Stone  (Acting}, 
PM  31  Marion  Johnson  (Acting), 

Rm.   229.   CM  #2   (703-305-5540);   e-mail: 
stone.james@unixmail.epa.gov. 

Rm.   270.   CM   #2   (703-305-6757);   e-mail: 
johnson.manon@unixmail.epa.gov. 

Environmental  Protection  Agency 
1921  Jefferson  Davis  Hwy 
Arlington,  VA  22202 
Do. 

SUPPLEMENTARY  INFORMATION:  EPA 
received  applications  as  follows  to 
register  pesticide  products  containing 
active  ingredients  not  included  in  any 
previously  registered  products  pursuant 
to  the  provisions  of  section  3(c)(4)  of 
FIFRA.  Notice  of  receipt  of  these 
apphcations  does  not  imply  a  decision  - 
by  the  Agency  on  the  applications. 

Products  Containing  Active  Ingredients 
Not  Included  in  Any  Previously 
Registered  Products 

1.  File  Symbol:  352-LTL.  Applicant: 
E.I.  duPont  de  Nemours  and  Company, 
Barley  Mill  Plaza,  Walker  Mill  Bldg..  37 
Wihnington,  DE  19880-0038.  Product 
name:  Dupont  KIH-2031  (DPX-PE350) 
Technical.  Herbicide.  Active  ingredient: 
Pyrthiobac-sodium;  sodium  2-chloro-6- 
(4 ,6-dimethoxypyrimidin-2- 
ylthio)benzoate  at  96.4  percent. 
Proposed  classificationyUse:  General. 
For  formulation  of  herbicides  only.  (PM 
22) 

2.  File  Symbol:  352-LTA.  Applicant: 
E.I.  duPont  de  Nemours  and  Co.  Product 
name:  Dupont  Staple  Herbicide. 
Herbicide.  Active  ingredient: 
Pyrthiobac-sodium;  sodium  2-chloro-6- 
(4,6-dimethoxypyrimidin-2- 
ylthio)benzoate  at  85  percent.  Proposed 
classification/Use:  General.  For  use  on 
cotton.  (PM  22) 

3.  File  Symbol:  6836-ENO.  Applicant: 
Lonza  Inc.,  17-17,  Route  208,  Fair 
Lawn,  NJ  07410.  Product  name:  Bardac 
2180.  Antimicrobial.  Active  ingredient: 
Decyl  isononyl  dimethyl  ammonium 
chloride  at  80  percent  Proposed 
classification/Use:  None.  For 
formulation  or  repackaging  of 
disinfectants,  santizers,  fungicides,  and 
water  treatment  microbiocides.  (PM  31) 

4.  File  Symbol:  66465-R.  Applicant: 
Premier  Medical  Technology,  Inc.,  9800 
Northwest  Freeway,  Suite  302,  Houston, 
TX  77092.  Product  name:  Formula  15. 
Antimicrobial.  Active  ingredient: 
Calcium  oxide  at  40  percent  Proposed 
classification/Use:  Restricted.  For 
medical  waste  treament;  it  must  be  used 
in  conjimction  with  the  PMT500 
processing  unit.  (PM  31) 

Notice  of  approval  or  denial  of  an 
application  to  register  a  pesticide 
product  will  be  announced  in  the 
Federal  Register.  The  procedure  for 
requesting  data  will  be  given  in  the 


Federal  Register  if  ah  application  is 
approved. 

Comments  received  within  the 
specified  time  period  will  be  considered 
before  a  final  decision  is  made; 
comments  received  after  the  time 
specified  will  be  considered  only  to  the 
extent  possible  without  delaying 
processing  of  the  appUcaUon. 

A  record  has  been  established  for  this 
notice  under  docket  number  [OPP- 
30386]  (including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  fixim  8  a.m.  to 
4:30  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  public 
record  is  located  in  Rm.  1132  of  the 
Public  Response  and  Program  Resoiures 
Branch,  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency, 
Crystal  Mall  #2,  1921  Jefferson  Davis 
Highway,  Arlington,  VA. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

opp-docket@epamail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this  notice,  as 
well  as  the  public  version,  as  described 
above  will  be  kept  in  paper  form. 
Accordingly,  EPA  will  transfer  all 
comments  received  electronically  into 
printed,  paper  form  as  they  are  received 
and  will  place  the  paper  copies  in  the 
official  record  which  vriW  also  include 
all  comments  submitted  directly  in 
writing.  The  official  record  is  the  paper 
record  maintained  at  the  address  in 
"ADDRESSES"  at  the  beginning  of  this 
document. 

Written  comments  filed  pursuant  to 
this  notice,  vfill  be  available  in  the 
Public  Response  and  Program  Resources 
Branch,  Field  Operation  Division  office 
at  the  address  provided  from  8  a.m.  to 
4  p.m.,  Monday  through  Friday,  except 
legal  holidays.  It  is  suggested  that 
persons  interested  in  reviewing  the 
application  file,  telephone  the  FOD 
office  (703-305-5805),  to  ensure  that 
the  file  is  available  on  the  date  of 
intended  visit. 

Authority:  7  U.S.C.  136. 


List  of  Subiects 

Environmental  protection.  Pesticides 
and  pests,  Product  registration. 
Dated:  June  9, 1995. 

Peter  Caulkins, 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 

(FR  Doc.  95-15307  Filed  6-27-95;  8:45  am] 
BILLING  CODE  a660-6«-F 

[OPP-30380A;  FRL-4961-4] 

LipaTech  Inc.;  Approval  of  Pesticide 
Product  Registrations 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notice  announces 
Agency  approval  of  apphcations  to 
register  the  pesticide  products 
Difethialone  Technical,  Generation 
Pellets,  Generation  Pellets  Flacepacks. 
and  Generation  Rodenticide  Bait  Packs 
(Pellets),  containing  active  ingredients 
not  included  in  any  previously 
registered  products  pursuant  to  the 
provisions  of  section  3(c)(5)  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA),  as  amended. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Robert  Forrest,  Product  Manager 
(PM)  14,  Registi-ation  Division  (7505C), 
Office  of  Pesticide  Programs,  401  M  St., 
SW.,  Washington,  DC  20460.  Office 
location  and  telephone  number:  Rm. 
219,  CM  #2,  Environmental  Protection 
Agency,  1921  Jefferson  Davis  Hwy, 
Arlington,  VA  22202,  (703)-305-6600; 
e-mail:  forrest.robert@unixmail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  EPA 
issued  a  notice,  published  in  the 
Federal  Register  of  February  22,  1995 
(60  FR  9838),  which  announced  that 
LipaTech,  Inc.,  3101  West  Custer  Ave., 
Milwaukee,  WI  53209,  had  submitted 
applications  to  register  the  pesticide 
products  Difethialone  Technical, 
Difethialone  Pellets,  and  Difethialone 
Pellets  Place  Packs  (EPA  File  Symbols 
7173-ENU,  7173-ENL,  and  7173-ENA). 
containing  the  active  ingredients 
((bromo-4'-[biphenyl-l-l']-yl-4)-3- 
tetrahydro-l,2,3,4-naphthyl-l)-3- 
hydroxy-4,  2H-l-benzothiopyran-one-2 
at  97.6,  0.0025,  and  0.0025  percent 
respectively,  active  ingredients  not 
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included  in  any  previously  registered 
products. 

EPA  subsequently  received  an 
application  from  LipaTech,  to  register 
the  pesticide  product  Generation 
Rodenticide  Bait  Packs  (Pellets)  (File 
Symbol  7173-ERR),  containing  the 
active  ingredients  l(bromo-4'-[biphenyl- 
l-l'l-yl-4)  -3-tetrahydro-l, 2.3.4- 
naphthyl-ll-3-hydroxy-4.  2H-1- 
benzothiopyran-one-2  at  0.0025  percent. 
However,  since  the  notice  of  receipt  of 
application  did  not  publish  in  Federal 
Register  as  required  by  FIFRA.  as 
amended,  interested  parties  may  submit 
written  comments  within  30  days  from 
the  date  of  pubhcation  of  this  notice  for 
this  product  only.  Comments  and  data 
may  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail  to:  opp- 
docket@epamail.epa.gov.  More  detailed 
information  is  contained  in  all 
documents  requesting  comments  as  of 
May  1995. 

On  May  3, 1995,  EPA  approved  one 
technical  and  three  end-use  products  as 
follows: 

1.  Difethialone  Technical  for 
formulation  only  into  registered  end-use 
rodenticides  used  in  and  around 
buildings  and  in  transport  vehicles  (EPA 
Registration  Number  7173-204). 

2.  Generation  Pellets  (formerly 
Difethialone  Pellets)  for  indoor  and 
outdoor  (around  buildings  in  urban 
areas)  rodent  control  of  house  mice, 
Norway  rats,  and  warfarin  resistant 
Norway  rats  (EPA  Registration  Number 
7173-205). 

3.  Generation  Pellets  Placepacks 
(formerly  Difethialone  Pellets  Place 
Packs)  for  indoor  and  outdoor  (around 
buildings  in  urban  areas)  rodent  control 
of  house  mice.  Norway  rats,  and 
warfarin  resistant  Norway  rats  (EPA 
Registration  Number  7173-206). 

4.  Generation  Rodenticide  Bait  Packs 
(Pellets)  for  indoor  and  outdoor  (around 
buildings  in  urban  areas)  rodent  control 
of  house  mice,  Norway  rats,  and 
warfarin  resistant  Norway  rats  (EPA 
Regstration  Number  7173-211). 

The  Agency  has  considered  all 
required  data  on  risks  associated  with 
the  proposed  use  of  [(bromo-4'- 
[biphenyl-l-l']-yl-4)-3-tetrahydro- 
l,2,3.4-naphthyl-l]-3-hydroxy-4,  2H-1- 
benzothiopyran-one-2,  and  information 
on  social,  economic,  and  environmental 
benefits  to  be  derived  from  use. 
Specifically,  the  Agency  has  considered 
the  nature  of  the  chemical  and  its 
pattern  of  use,  application  methods  and 
rates,  and  level  and  extent  of  potential 
exposure.  Based  on  these  reviews,  the 
Agency  was  able  to  make  basic  health 
safety  determinations  which  show  that 
use  of  ((bromo-4'-[biphenyl-l-l'l-yl-4)-3 
tetrahydro-1 ,2,3,4-naphthyl-l]-3- 


hydroxy-4,  2H-l-benzothiopyran-one-2 
when  used  in  accordance  with 
widespread  and  commonly  recognized 
practice,  will  not  generally  cause 
unreasonable  adverse  effects  to  the 
environment. 

More  detailed  information  on  these 
registrations  is  contained  in  a  Chemical 
Fact  Sheet  on  [(bromo-4'-[biphenyl-l- 
l'l-yl-4)-3-tetrahydro-1.2.3.4-naphthyl- 
ll-3-hydroxy-4.  2H-l-benzothiopyran- 
one-2. 

A  copy  of  this  fact  sheet,  which 
provides  a  summary  description  of  the 
chemical,  use  patterns  and 
formulations,  science  findings,  and  the 
Agency's  regulatory  position  and 
rationale,  may  be  obtained  from  the 
National  Technical  Information  Service 
(NTIS).  5285  Port  Royal  Road, 
Springfield,  VA  22161. 

In  accordance  with  section  3(c)(2)  of 
FIFRA,  a  copy  of  the  approved  label  and 
the  list  of  data  references  used  to 
support  registration  are  available  for 
public  inspection  in  the  office  of  the 
Product  Manager.  The  data  and  other 
scientific  information  used  to  support 
registration,  except  for  material 
specifically  protected  by  section  10  of 
FIFRA,  are  available  for  public 
inspection  in  the  Public  Response  and 
Program  Resources  Branch.  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency.  Rm.  1132.  CM  #2. 
Arhngton,  VA  22202  (703-305-5805). 
Requests  for  data  must  be  made  in 
accordance  with  the  provisions  of  the 
Freedom  of  Information  Act  and  must 
be  addressed  to  the  Freedom  of 
Information  Office  (A-101),  401  M  St.. 
SW..  Washington.  D.C.  20460.  Such 
requests  shoiJd:  (1)  Identify  the  product 
name  and  registration  number  and  (2) 
specify  the  data  or  information  desired. 

Authority:  7  U.S.C.  136. 

List  of  Subjects 

Environmental  protection.  Pesticides 
and  pests.  Product  registration. 
Dated:  June  13.  1995. 

Stephen  L.  Johnson, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

[FR  Doc.  95-15309  Filed  6-27-95;  8:45  am] 
BILLING  C006  6560-eO-F 


[OPP-30389;  FRL-4959-4] 

Certain  Companies;  Appiicatfons  To 
Register  Pesticide  Products 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


SUMMARY:  This  notice  aimounces  receipt 
of  applications  to  register  pesticide 
products  containing  active  ingredients 
not  included  in  any  previously 
registered  products  and  products 
involving  a  change  use  pattern, 
pursuant  to  the  provisions  of  section 
3(c)(4)  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act 
(FIFRA).  as  amended. 
DATES:  Written  comments  must  be 
submitted  by  July  28. 1995. 
ADDRESSES:  By  mail  submit  comments 
identified  by  the  document  control 
number  [OPP-303891  and  the 
registration/file  number,  attention 
Product  Manager  (PM)  named  in  each 
application  at  the  following  address: 
Public  Response  and  Program  Resources 
Branch.  Field  Operations  Division 
(7506C).  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency,  401 
M  St..  SW..  Washington.  DC  20460.  In 
person,  bring  comments  to: 
Environmental  Protection  Agency,  Rm. 
1132,  CM  #2, 1921  Jefferson  Davis 
Highway,  Arlington,  VA. 

Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCII  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  in  5.1 
file  format  or  ASCII  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  the  docket  number 
[OPP-30389].  No  "Confidential 
Business  Information"  (CBI)  should  be 
submitted  through  e-mail.  Electronic 
comments  on  this  notice  may  be  filed 
online  at  many  Federal  Depository 
Libraries.  Additional  information  on 
electronic  submission  can  be  found 
below  in  this  document. 

Information  submitted  in  any 
comment  concerning  this  notice  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedvu-es  set  forth  in  40  CFR  part  2. 
A  copy  of  the  commer>t  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
■    may  be  disclosed  pubHcly  by  EPA 
without  prior  notice  to  the  submitter. 
All  written  comments  will  be  available 
for  pubhc  inspection  in  Rm.  1132  at  the 
address  given  above,  from  8  a.m.  to  4:30 
p.m.,  Monday  through  Friday,  excluding 
legal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
.    mail:  Registration  Division  (7505C), 


Attn:  (Product  Manager  (PM)  named  in 
each  registration).  Office  of  Pesticide 


Programs,  401  M  St.,  SW..  Washington, 
DC  20460. 


In  person:  Contact  the  PM  named  in 
each  registration  at  the  following  office 
location/telephone  number: 


Product  Manager 

Office  location/lelephone  number  ' 

Address 

PM  21  Connie  Welch. 

Rm.   227,   CM   #2   (703-305-6900):   e-mail: 

Environmental  Protection  Agency 

welch.connie@unixmail.epa.gov. 

1921  Jefferson  Davis  Hwy 
Arlington.  VA  22202 

PM  31  Marion  Johnson, 

Rm.  250.  CM  #2  (703-305-6757);  e-mail: 
johnson.marion@unixmail.epa.gov. 

Do. 

PM  10  Richard  Ketgwin. 

Rm.  713.  CM  #2  (703-305-7618);  e-mail: 
keigwin.richard@unixmail.epa.gov. 

Do. 

SUPPLEMENTARY  INFORMATION:  EPA 
received  applications  as  follows  to 
register  pesticide  products  containing 
active  ingredients  not  included  in  any 
previously  registered  products  and 
products  involving  a  change  use  pattern 
pursuant  to  the  provisions  of  section 
3(c)(4)  of  FIFRA.  Notice  of  receipt  of 
these  applications  does  not  imply  a 
decision  by  the  Agency  on  the 
applications. 

I.  Products  Containing  Active 
Ingredients  Not  Included  In  Any 
Previously  Registered  Products 

1.  File  Symbol:  48210-E.  Applicant: 
Sankyo  Company  Ltd.,  c/o  Rockwell 
Enterprises,  Inc.,  3331  Esplanade  Circle 
S.E.,  Rio  Rancho,  NM  87124.  Product 
name:  Tachigaren  Technical.  Fungicide. 
Active  ingredient:  Hymexazol  (5- 
methylisoxazol-3-ol)  at  99.0  percent. 
Proposed  classification/Use:  General. 
For  manufacturing  or  formulation  use  as 
a  seed  treatment  of  sugar  beet  seeds. 
(PM  21) 

2.  File  Symbol:  65331-R.  Applicant: 
Rhone  Merieux,  Inc.,  115  Transtech 
Drive.,  Athens,  GA  30601.  Product 
name:  Frontline  Spray  Treatment. 
Insecticide.  Active  ingredient:  Fipronil 
(5-amino- 1  -  [  2 .6-dichloro-4- 
(trifluoromethyl)phenyl)-4-l(lR.S)- 
(trinuoromethyl)sulfinyl]-lH-pyrazole- 
3-carbonitrile  at  0.29  percent.  Proposed 
classification/Use:  General.  For  the 
control  of  ticks  and  fleas  on  dogs, 
puppies,  cats,  and  kittens.  (PM  10) 

n.  Products  Involving  a  Change  Use 
Pattern 

1.  File  Symbol:  6836-EER.  Applicant: 
Lonza.  Inc.  17-17  Route  208,  Fair  Lawn. 
NJ  07410.  Product  name:  Bardac  RW-50. 
Algaecide.  Active  ingredient:  Decyl 
isononyl  dimethyl  ammonium  chloride 
at  50  percent.  Proposed  classification/ 
Use:  None.  To  include  in  its  presently 
registered  use  a  new  use  to  control  algae 
in  swimming  pools  and  spas.  (PM  31) 

2.  File  Symbol:  6836-EEN.  Applicant: 
Lonza,  Inc.  Product  name:  Bardac  CW- 
50.  Microbiocide.  Active  ingredient: 
Decyl  isononyl  dimethyl  ammonium 


chloride  at  50  percent.  Proposed 
classification/Use:  None.  To  include  in 
its  presently  registered  use  a  new  use  for 
industrial  water  treatment,  paper 
processing,  and  cooling  systems.  (PM 
31) 

3.  File  Symbol:  6836-ERI.  Applicant: 
Lonza,  Inc.  Product  name:  Bardac  RW- 
10.  Algaecide.  Active  ingredient:  Decyl 
isononyl  dimethyl  ammonium  chloride 
at  10  percent.  Proposed  classification/ 
Use:  None.  To  include  in  its  presently 
registered  use  a  new  use  to  control  algae 
in  swimming  pools  and  spas.  (PM  31) 

4.  File  Symbol:  6836-ERO.  Applicant: 
Lonza,  Inc.  17-17  Route  208,  Fair  Lavm, 
NJ  07410.  Product  name:  Bardac  CW-10. 
Microbiocide.  Active  ingredient:  Decyl 
isononyl  dimethyl  ammonium  chloride 
at  10  percent.  Proposed  classification/ 
Use:  None.  To  include  in  its  presently 
registered  use  a  new  use  for  industrial 
water  treatment,  paper  processing,  and 
cooling  systems.  (PM  31) 

Notice  of  approval  or  denial  of  an 
application  to  register  a  pesticide 
product  will  be  announced  in  the 
Federal  Register.  The  procedure  for 
requesting  data  will  be  given  in  the 
Federal  Register  if  an  application  is 
approved. 

Comments  received  within  the 
specified  time  period  will  be  considered 
before  a  final  decision  is  made; 
comments  received  after  the  time 
specified  will  be  considered  only  to  the 
extent  possible  without  delaying 
processing  of  the  application. 

A  record  has  been  established  for  this 
notice  under  docket  number  [OPP- 
30389]  (including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI. 
is  available  for  inspection  from  8  a.m.  to 
4:30  p.m..  Monday  through  Friday, 
excluding  legal  holidays.  The  public 
record  is  located  in  Rm.  1132  of  the 
Public  Response  and  Program  Resources 
Branch.  Field  Operations  Division 
(7506C).  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency. 


Crystal  Mall  #2.  1921  Jefferson  Davis 
Highway,  Arlington,  VA. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

opp-docket@epamail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this  notice,  as 
well  as  the  public  version,  as  described 
above  will  be  kept  in  paper  form. 
Accordingly,  EPA  will  transfer  all 
comments  received  electronically  into 
printed,  paper  form  as  they  are  received 
and  will  place  the  paper  copies  in  the 
official  record  which  urill  also  include 
all  comments  submitted  directly  in 
writing.  The  official  record  is  the  pap>er 
record  maintained  at.the  address  in 
"/^DRESSES"  at  the  begiiming  of  this 
document. 

Written  comments  filed  pursuant  to 
this  notice,  vdll  be  available  in  the 
Public  Response  and  Program  Resources 
Branch,  Field  Operations  Division  at  the 
address  provided  from  8  a.m.  to  4:30 
p.m.,  Monday  through  Friday,  excluding 
legal  holidays.  It  is  suggested  that 
persons  interested  in  reviewing  the 
application  file,  telephone  this  office  at 
(703-305-5805),  to  ensure  that  the  file 
is  available  on  the  date  of  intended  visit. 

Authority:  7  U.S.C  138. 

List  of  Subjects 

Environmental  protection,  Pesticides 
and  pests.  Product  registration. 
Dated:  June  15,  1995. 

Peter  Caulkins, 

Acting  Director,  Registration  Division.  Office 
of  Pesticide  Programs. 

[FR  Doc.  95-15443  Filed  6-27-95;  8:45  am] 

BILLING  COOE  6660-60-F 


[PR  6G3306n"675A;  FRL  4959-7] 

Triclopyn  Renewal  of  Temporary 
Tolerances,  Correction 

AGENCY:  Environmental  Protection 
Agency  (EPA). 


{ 
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ACTION:  Notice. 


summary:  In  FR  Doc.  95-11147  in  the 
Federal  Register  of  May  10, 1995,  at 
page  24855,  the  following  correction  is 
made:  in  the  second  paragraph  under 
"Supplementary  Information"  change 
"The  company  has  requested  a  1-year 
renewal  of  the  temporary  tolerances"  to 
read  "  The  company  has  requested  a  2- 
year  renewal  of  the  temporary 
tolerances." 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Robert  Taylor,  Product  Manager 
(PM)  25,  Registration  Division  (7505C}, 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW..  Washington,  DC  20460. 
Office  location  and  telephone  number: 
Rm.  245,  C:M#2,  1921  Jefferson  Davis 
Highway,  ArUngton,  VA.  (703)  305- 
6800;  e-mail: 
taylor.robert@epamail.epa.gov. 

Dated:  June  13,  1995. 

Stephen  L.  lohnson. 

Director.  Registration  Division,  Office  of 
Pesticide  Programs. 

|FR  Doc.  9S-15308  Filed  6-27-95;  8:45  am] 
BiLUNG  COOES  aeao-60-^ 


[FRL  5227^1 

Notice  Of  Proposed  Administrative 
Cost  Recovery  Settlement  Pursuant  to 
the  Compret>enslve  Environmental 
Response,  Compensation,  and  Liability 
Act 

agency:  Environmental  Protection 

Agency. 

ACTION:  Notice;  request  for  public 

comment. 

SUMMARY:  In  accordance  with  Section 
122(i)  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act,  as 
amended  ("CERCLA"),  notice  is  hereby 
given  of  a  proposed  administrative  cost 
recovery  settlement  under  Section 
122(h)(1)  of  CERCLA  concerning  the 
Liquid  Dynamics,  Inc.,  site  in  Chicago, 
Illinois.  The  settlement  was  proposed  by 
U.S.  EPA.  Region  5  on  February  17, 
1995.  The  settlement  resolves  an  EPA 
claim  imder  Section  107(a)  of  CERCLA 
against  Accutronics,  Inc.,  Acme 
C^lvanizing,  Inc.,  Allied  Tube  & 
Conduit  Corporation,  American  Waste 
Processing,  Inc.,  Ashlcmd  Chemical 
Company,  Bethlehem  Steel  Corporation, 
BorgWamer  Corporation,  C.  M. 
Products,  Inc.,  Chicago  Steel  &  Wire 
(Division  of  Valhi,  Inc.),  Chicago 
Tribune  Company,  Ford  Motor 
Company,  General  Tube  Corporation. 
Gould  Electronics,  H.H.  Howard 
Corporation,  Kaiser  Aluminum  & 


Chemical  Corporation,  Mid- West 
Manufacturing  Company,  Outboard 
Marine  Corporation,  Panduit 
Corporation,  Regal  Tube  Company 
(Division  of  Copperweld  Tubing 
Products  Co.),  Reliable  Galvanizing 
Company,  Rollins  Leasing  Corporation. 
Signode  Corporation,  Moen,  Inc.  (f/k/a 
Standyne,  Inc.),  Stuart  Industrial 
Coatings  (f/k/a  Stuart  Paint),  Verson 
Allsteel  Press  Company,  Wayne 
Circuits,  Inc.,  and  Zenith  Electronics 
Corporation.  The  settlement  requires  the 
settling  parties  to  pay  $57,000.00  to  the 
Hazardous  Substances  Superfund. 

For  thirty  (30)  days  following  the  date 
of  publication  of  this  notice,  the  Agency 
will  receive  written  comments  relating 
to  the  settlement.  The  Agency  will 
consider  all  comments  received  and 
may  modify  or  withdraw  its  consent  to 
the  settlement  if  comments  received 
disclose  facts  or  considerations  which 
indicate  that  the  settlement  is 
inappropriate,  improper,  or  inadequate. 
The  Agency's  response  to  any  comments 
received  will  be  available  for  public 
inspection  at  the  U.S.  EPA  Office  of 
Regional  Counsel,  29th  Floor,  200  West 
Adams,  Chicago,  Illinois  60606. 

DATES:  Comments  must  be  submitted  on 
or  before  July  28,  1995. 

ADDRESSES:  The  proposed  settlement 
and  additional  background  information 
relating  to  the  settlement  are  available 
for  public  inspection  at  the  U.S.  EPA 
Office  of  Regional  Coimsel,  29th  Floor, 
200  West  Adams,  Chicago,  Illinois 
60606.  A  copy  of  the  proposed 
settlement  may  be  obtained  from 
Reginald  A.  Pallesen,  Associate 
Regional  Counsel,  Office  of  Regional 
Counsel  (CM-29A),  U.S.  Environmental 
Protectior  Agency,  Region  5.  77  West 
Jackson  Boulevard.  Chicago,  Illinois 
60604.  Comments  should  reference  the 
Liquid  Dynamics,  Inc.,  site,  Chicago. 
Illinois,  and  should  be  addressed  to 
Reginald  A.  Pallesen,  Associate 
Regional  Counsel,  Office  of  Regional 
Counsel  (CM-29A),  U.S.  Environmental 
Protection  Agency,  Region  5,  77  West 
Jackson  Boulevard,  Chicago,  Illinois 
60604. 

FOR  FURTHER  INFORMATION  CONTACT: 
Reginald  A.  Pallesen  at  (312)  886-0555. 

Dated:  June  8,  1995. 
Valdas  V.  Adamkus. 

Regional  Administrator. 

[FR  Doc.  95-15880  Filed  6-27-95:  8:45  am) 

»LUNG  CODE  S5eO-60-M 


[OPP-00412;  FRL-4962-8] 

State  FIFRA  Issues  Research  and 
Evaluation  Group  (SFIREG);  Open 
Meeting 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 


SUMMARY:  The  State  FIFRA  Issues 
Research  and  Evaluation  Group 
(SFIREG)  will  hold  a  2-day  meeting, 
beginning  on  Monday.  July  10. 1995, 
and  ending  on  Tuesday,  July  11, 1995. 
This  notice  announces  the  location  and 
times  for  the  meeting  and  sets  forth 
tentative  agenda  topics.  The  meeting  is 
open  to  the  public. 
DATES:  The  SFIREG  wrill  meet  on 
Monday,  July  10,  1995,  from  8:30  a.m. 
to  5:00  p.m..  and  Tuesday,  July  11, 
1995,  from  8:30  a.m.  to  12:00  p.m. 
ADDRESSES:  The  meeting  will  be  held  at: 
The  DoubleTree  Hotel,  National  Airport 
-  Crystal  City,  300  Army-Navy  Drive, 
Arlington,  Virginia  22202,  703-892- 
4100. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Shirley  M.  Howard,  Office  of 
Pesticide  Programs  (7506C), 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number: 
Rm.  1101,  Crystal  Mall  No.  2,  1921 
Jefferson  Davis  Highway,  Arlington,  VA 
22202, 703-305-5306. 
SUPPLEMENTARY  INFORMATION:  The 
tentative  agenda  of  the  SFIREG  includes 
the  following: 

1.  Reports  from  the  SFIREG  working 
committees. 

2.  Regional  SFIREG  reports. 

3.  Discussion  of  old  and  new  issue 
papers. 

4.  Update  on  acetochlor  registration 
partnership. 

5.  Status  of  Endangered  Species 
Program  and  American  Crop  Protection 
Association  (ACPA)  task  force. 

6.  FY  "96  Cooperative  agreement 
guidance  and  funding  update. 

7.  Discussion  of  laboratory  issues  & 
National  Enforcement  Information 
Center  updates. 

8.  Bulk  packaging  initiative  program 
report.  « 

9.  Update  on  worker  protection 
standard  and  implementation. 

10.  Discussion  of  homeowner 
pesticide  marketing. 

1 1 .  Biopesticides  management  and 
enforcement  status  report. 

12.  Other  topics  as  appropriate. 

List  of  Sub)ects 

Environmental  protection. 


Dated:  )une  20,  1995. 

William  L.  Jordan, 

Director,  Field  Operations  Division,  Office  of 
Pesticide  Programs. 

|FR  Doc.  95-16020  Filed  6-27-95:  8:45  am] 
BILUNO  CODE  S540-60-F 


EXECUTIVE  OFFICE  OF  THE 
PRESIDEtfT 

Open  Meeting  of  Policy  Dialog 
Advisory  Committee  To  Assist  in  the 
Development  of  Measures  to 
Significantiy  Reduce  Greenhouse  Gas 
Emissions  From  Personal  Motor 
Vehicles 

AGENCY:  Executive  Office  of  the 

President. 

ACTION:  Meeting  of  Policy  Dialog 

Advisory  Committee. 

SUMMARY:  The  Executive  Office  of  the 

President  has  established  a  Policy 
Dialog  Advisory  Committee  to  assist  in 
the  development  of  measures  to 
significantly  reduce  greenhouse  gas 
emissions  horn  personal  motor  vehicles. 
The  tenth  meeting  of  this  committee 
will  be  held  on  July  11  and  12,  1995. 
The  committee's  meetings  are  open  to 
the  public  without  need  for  advance 
registration. 

DATES:  The  committee  will  meet  on  July 
11,  1995  from  9:30  a.m.  to  5:30  p.m..  on 
July  12,  1995  from  8:30  a.m.  to  4:00  p.m. 
ADDRESSES:  Both  sessions  of  the  meeting 
will  be  held  in  Room  2230  at  the  United 
States  Department  of  Transportation, 
400  7th  Sti^t,  S.W.,  Washington.  D.C. 
FOR  FURTHER  INFORMATION  CONTACT: 
For  information  pertaining  to  the 
substantive  issues  to  be  dealt  with  by 
the  advisory  committee,  contact:  Ellen 
Seidman,  Special  Assistant  to  the 
President  for  Economic  Policy, 
Washington,  D.C.  20500,  phone  (202) 
456-2802.  fax  (202)  456-2223;  Henry 
Kelly,  Assistant  Director  for 
Technology,  Office  of  Science  and 
Technology  Policy,  phone  (202)  456- 
6034,  fax  (202)  456-6023;  Wesley 
Warren,  Associate  Director,  Council  on 
Environmental  Quality,  phone  (202) 
456-6224,  fax  (202)  456-2710;  or 
Michael  Toman,  Senior  Economist, 
Coimcil  of  Economic  Advisors,  phone 
(202)  395-5012,  fax  (202)  395-6853.  For 
information  pertaining  to  administrative 
matters  contact:  Deborah  Dalton, 
Environmental  Protection  Agency,  401 
M  Sti«et,  S.W.,  Washington,  D.C.  20460, 
phone (202)  260-5495. 

Information  about  the  Committee  is 
also  available  on  the  Technology 
Transfer  Network  of  the  Office  of  Air 
Quality  Plaiming  &  Standards  of  the 


Environmental  Protection  Agency, 
which  can  be  accessed  electronically  bv 
calling  (919)  541-5742.  Help  in 
accessing  the  system  can  be  obtained  by 
calling  (919)  541-5384  between  1:00 
and  5:00  Eastern  Standard  Time. 
Neither  of  these  numbers  is  a  toll-free 
number.  The  Committee's  total-free 
information  line — 1-800-884-9190 — 
provides  recorded  information  about  the 
Committee,  including  meeting  dates  and 
locations.  (In  the  local  Washington.  DC 
area,  call  (202)  366-2373.) 

AGENDA  FOR  THE  MEETING:  At  the 
meeting,  the  Committee  will  discuss: 

•  Potential  policies  in  the  areas  of 
vehicle  miles  traveled,  alternative 
fuels  and  alternative  fuel  vehicles, 
and  vehicle  and  stock  fuel  economy; 

•  Analysis  of  the  cost  of  potential 
pohcy  options; 

•  Potential  combinations  of  policies; 
and 

•  Initial  drafts  of  the  committee's  final 
report. 

Dated:  June  15, 1995. 
W.  Bowman  Cutter, 
Deputy  Assistant  to  the  President  for 
Economic  Policy. 
John  H.  Gibbons, 

Director,  Office  of  Science  and  Technology 
Policy. 

Kathleen  A.  McGinty, 

Chair,  Council  on  Environmental  Quality. 
|FR  Doc.  95-16089  Filed  6-26-95;  4:17  pm) 

BILUNG  COOE  3196-01-M 


FEDERAL  MARITIME  COMMISSION 

Security  for  the  Protection  of  the 
Public  Indemnification  of  Passengers 
for  Nonperformance  of  Transportation; 
Notice  of  issuance  of  Certificate 
(Perfonnunce) 

Notice  is  hereby  given  that  the 
following  have  been  issued  a  Certificate 
of  Financial  Responsibility  for 
Indemnification  of  Passengers  for 
Nonperformance  of  Transportation 
pursuant  to  the  provisions  of  Section  3, 
Public  Law  89-777  (46  U.S.C.  817(e)) 
and  the  Federal  Maritime  Commission's 
implementing  regulations  at  46  CFR  Part 
540.  as  amended: 

Society  Expeditions,  Inc.  and  Discoverer 
Reederei  GmbH,  2001  Western  Avenue, 
Suite  300,  Seattle,  Washington  98121 

Vessel:  WORLD  DISCOVERER 
Dated:  June  22, 1995. 

Joseph  C.  Poking, 

Secretary. 

[FR  Doc.  95-15791  Filed  5-27-95;  8:45  am] 

BILLING  COOE  6730-01-M 


FEDERAL  RESERVE  SYSTEM 

Carroll  County  Bancshares,  Inc.; 
Acquisition  of  Company  Engaged  in 
Permissible  Nonbanking  Activities 

The  organization  listed  in  this  notice 
has  applied  under  §  225.23(a)(2)  or  (f) 
of  the  Boards  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
baiiking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  imfair  competition, 
conflicts  of  interests,  or  unsoimd 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  vmtten  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  apphcation 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  July  12, 1995. 

A.  Federal  Reserve  Bank  of  Chicago 

(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  CoTToll  County  Bancshares,  Inc., 
Carroll.  Iowa;  to  acquire  Carroll  Credit. 
Inc.,  Carroll,  Iowa,  and  thereby  engage 
in  purchasing  retail  sales  finance 
contracts  and  receivables  from  retailers. 
Carroll  Credit,  Inc.,  will  be  an  industrial 
loan  company,  pursuant  to  § 
225.25(b)(2)  of  the  Board's  Regulation  Y. 
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Board  of  Governors  of  the  Federal  Reserve 
System.  June  22. 1995. 
lennifer ).  Johnson. 
Deputy  Secretary  of  the  BoArd. 
[FR  Doc.  95-15823  Filed  6-27-95;  8:45  am] 

WLUNQ  CODE  821»«1-F 

New  England  Community  Bancorp, 
Inc.,  et  al.;  Formations  of;  Acquisitions 
by;  and  IMergers  of  Bank  Holding 
Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  sujnmarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  July  21. 
1995. 

A.  Federal  Reserve  Bank  of  Boston 
(Robert  M.  Brady,  Vice  President)  600 
Atlantic  Avenue,  Boston.  Massachusetts 
02106: 

1 .  New  England  Community  Bancorp, 
Inc.,  Windsor.  Connecticut  (formerly 
known  as  Olde  Windsor  Bancorp.  Inc., 
Windsor.  Coimecticut);  to  acquire  100 
percent  of  the  voting  shares  of  The 
Equity  Bank,  Wethersfield,  Connecticut. 

B.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Miimesota  55480: 

1.  Nonvest  Corporation.  Minneapolis 
Minnesota;  to  acquire  100  percent  of  the 
voting  shares  of  Alice  Bancshares.  Inc., 
Alice,  Texas. 


Board  of  Governors  of  the  Federal  Reserve 
System.  June  22,  1995. 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  95-15824  Filed  6-27-95;  8:45  ami 
BiLUNO  CODE  621»«1-f 


John  IMark  Whitfield;  Change  in  Bank 
Control  Notice 

Acquisition  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificant  listed  below  has 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  notices  are  set 
forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notice  is  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  notice  has  been 
accepted  for  processing,  it  will  also  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  to  the  Reserve  Bank  indicated 
for  the  notice  or  to  the  offices  of  the 
Board  of  Governors.  Comments  must  be 
received  not  later  than  July  12, 1995. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303: 

1 .  John  Mark  Whitfield,  Jasper, 
Georgia;  to  retain  10.27  percent,  for  a 
total  of  10.27  percent,  of  the  voting 
shares  of  JBC  Bancshares,  Inc.,  Jasper, 
Georgia,  and  thereby  indirectly  acquire 
Jasper  Banking  Company,  Jasper, 
Georgia. 

Board  of  Governors  of  the  Federal  Reserve 
System,  June  22. 1995. 
Jennifer  J.  Johnson. 
Depu  ty  Secretary  of  the  Board. 
IFR  Doc.  95-15825  Filed  6-27-95;  8:45  am] 

BILUNG  CODE  8210-01-f 


GENERAL  SERVICES 
ADMINISTRATION 

Acquisition  Operations  and  Electronic 
Commerce  Center;  Cancellation  of 
Optional  Form 

agency:  General  Services 
Administration. 
ACTION:  Notice. 

SUMMARY:  Because  of  low  usage. 
Optional  Form  274  Equipment  Warranty 
Label  is  canceled. 
FOR  FURTHER  INFORMATION  CONTACT: 


Ms.  Rosa  McCullough.  Acquisition 
Operations  and  Electronic  Commerce 
Center (703)  305-7557. 
DATES:  Effective  June  28. 1995. 

Dated:  June  20. 1995. 
John  R.  Roehmer. 

Director,  Acquisition  Operations  and 
Electronic  Commerce  Center. 
IFR  Doc.  95-15773  Filed  6-27-95;  8:45  am] 

BILLING  CODE  a820-34-M 

Interagency  Sharing  of  Indefinite- 
Del  I  very/In  definite  Quantity  Contracts 
for  Information  Technology 

AGENCY:  Information  Technology 

Service.  GSA. 

ACTION:  Notice  with  request  for 

comments. 

SUMMARY:  GSA  will  be  considering 
changes  to  the  Federal  Information 
Resources  Management  Regulation 
(FIRMR)  to  provide  agencies  more 
flexibiUty  in  making  future  contracts  for 
information  technology  (IT)  available  for 
use  by  all  agencies.  Some  companies 
have  requested,  however,  that  existing 
contracts  for  IT  products  and  services  be 
amended  to  open  them  up  for  use  by  all 
agencies.  GSA  is  seeking  comments  on 
whether  it  would  be  appropriate  to 
consider  a  policy  that  would  allow 
existing  IT  contracts  to  be  amended  for 
use  by  other  agencies. 
DATES:  Comments  are  due:  August  28, 
1995. 

ADDRESSES:  Comments  may  be  mailed  to 
GSA/KAR,  18th  and  F  Streets.  NW., 
room  3224.  Washington.  DC  20405. 
Attn:  B.  Walter  MacDermid.  or  delivered 
to  that  address  between  8:00  a.m.  and 
4:30  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
B.  Watler  MacDermid.  GSA.  Office  of 
Information  Technology  Policy  and 
Leadership  (KAR).  18th  and  F  Streets. 
NW..  room  3224.  Washington.  DC 
20405,  telephone  FTS/Commercial  (202) 
501-3194  (v)  or  (202)  501-0657  (tdd). 
SUPPLEMENTARY  INFORMATION:  GSA  is 
responsible  under  the  Federal  Property 
and  Administrative  Services  Act  of 
1949,  as  amended,  for  the  economic  and 
efficient  acquisition  of  IT  resources.  In 
conformance  with  that  objective,  GSA 
will  be  proposing  FIRMR  changes  to 
provide  agencies  more  flexibility  in 
making  future  IT  contracts  available  for 
use  by  all  agencies.  However,  during  the 
past  year,  several  companies  requested 
that  certain  existing  contracts  for  IT 
products  and  services  be  amended  to 
open  them  up  for  use  by  all  agencies. 

GSA  has  taken  the  position  that  this 
would  not  be  fair  to  other  companies, 
and  contract  scope  changes  of  this 


magnitude  should  not  be  made  after 
contract  award.  Others  have  suggested 
that  a  policy  covering  all  existing 
contracts  would,  in  fact,  be  fair  to  all 
companies.  As  a  result,  GSA  is  seeking 
comments  from  a  broader  universe  and 
especially  from  IT  companies  and  other 
interested  parties  on  the  following 
proposal: 

Policy  Proposal:  GSA  is  considering 
allowing  agencies  to  open  up  all 
existing  indefinite-delivery  indefinite 
quantity  type  contracts  for  information 
technology  products  and  services 
awarded  under  the  authority  of  PubUc 
law  89-306  for  the  use  of  all  agencies  to 
a  maximum  of  20%  of  the  total  contract 
amount. 

Dated:  June  14,  1995. 
Francis  A.  McDonough. 

Deputy  Commissioner  for  Infonnation 

Technology  Policy  and  Leadership. 

[FR  Doc.  95-15774  Filed  6-27-95;  8:45  am] 

BILUNG  CODE  6820-2S-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Health  Care  Policy  and 
Research 

Notice  of  Health  Care  Policy  and 
Research  Sj^eciai  Emphasis  Panel 
Meeting 

In  accordance  with  section  10(a)  of 
the  Federal  Advisory  Committee  Act  (5 
U.S.C,  Appendix  2)  announcement  is 
made  of  the  following  special  emphasis 
panel  scheduled  to  meet  during  the 
month  of  July  1995: 

Name:  Health  Care  Policy  and  Research 
Special  Em())iasis  Panel. 

Date  and  Time:  ]u\y  27-28, 1995,  8:30  a.m. 

Place:  Ramada  Inn,  1775  Rockville  Pike. 
Georgetown  Room,  Rockville,  MD  20852. 

Open  July  27,  8:30  a.m.  to  9:00  a.m. 

Closed  for  remainder  of  meeting. 

Purpose:  This  Panel  is  charged  with 
conducting  the  initial  review  of  grant 
applications  on  research  that  will  examine 
the  effects  on  patient  outcomes  of  various 
proposed  or  existing  mechanisms  for 
managing  selection,  utilization,  and  cost  of 
pharmaceutical  therapies  and  services. 

Agenda:  The  open  session  of  the  meeting 
on  July  27,  from  8:30  a.m.  to  9:00  a.m.,  will 
be  devoted  to  a  business  meeting  covering 
administrative  matters.  During  the  closed 
session,  the  committee  will  be  reviewing  and 
discussing  grant  applications  dealing  with 
health  research  issues.  In  accordance  with 
the  Federal  Advisory  Committee  Act,  section 
10(d)  of  5  U.S.C,  Appendix  2  and  5  U.S.C. 
552b(c)(6),  it  has  been  determined  that  this 
latter  session  will  be  closed  because  the 
discussions  are  likely  to  reveal  personal 
information  concerning  individuals 
associated  with  .the  grant  applications.  This 
information  is  exempt  from  mandatory 
disclosure. 


Anyone  wishing  to  obtain  a  roster  of 
members  or  other  relevant  information 
should  contact  Gerald  E.  Calderone,  Ph.D., 
Agency  for  Health  Care  Policy  and  Research, 
Suite  400,  2101  East  Jefferson  Street, 
Rockville,  Maryland  20852,  Telephone  (301) 
594-2462. 

Agency  items  for  this  meeting  are  subject 
to  change  as  priorities  dictate. 
Dated:  June  20.  1995. 
Lisa  Simpson, 
Acting  Administrator. 
[FR  Doc.  95-15842  Filed  6-27-95;  8:45  am) 

BILLING  CODE  4160-00-M 


Health  Resources  and  Services 
Administration 

National  Vaccine  Injury  Compensation 
Program;  List  of  Petitions  Received 

agency:  Public  Health  Service,  HHS. 
ACTION:  Notice. 

SUMMARY:  The  Public  Health  Service 
(PHS)  is  publishing  this  notice  of 
petitions  received  under  the  National 
Vaccine  Injury  Compensation  Program 
("the  Program"),  as  required  bv  section 
2112(b)(2)  of  the  PHS  Act,  as  amended. 
While  the  Secretary  of  Health  and 
Human  Services  is  named  as  the 
respondent  in  all  proceedings  brought 
by  the  filing  of  petitions  for 
compensation  under  the  Program,  the 
United  States  Court  of  Federal  Claims  is 
charged  by  statute  with  responsibility 
for  considering  and  acting  upon  the 
petitions. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
information  about  requirements  for 
filing  petitions,  and  the  Program 
generally,  contact  the  Clerk,  United 
States  Court  of  Federal  Claims,  717 
Madison  Place,  N.W.,  Washington,  D.C. 
20005,  (202)  219-9657.  For  information 
on  the  Public  Health  Service's  role  in 
the  Program,  contact  the  Director, 
National  Vaccine  Injury  Compensation 
Program,  5600  Fishers  Lane,  Room 
8A35,  Rockville,  MD  20857,  (301)  443- 
6593. 

SUPPLEMENTARY  INFORMATION:  The 
Program  provides  a  system  of  no-fault 
compensation  for  certain  individuals 
who  have  been  injured  by  specified 
childhood  vaccines.  Subtitle  2  of  title 
XXI  of  the  PHS  Act,  42  U.S.C.  300aa-10 
et  seq.  provides  that  those  seeking 
compensation  are  to  file  a  petition  with 
the  U.S.  Court  of  Federal  Claims  and  to 
serve  a  copy  of  the  petition  on  the 
Secretary  of  Health  and  Human 
Services,  who  is  named  as  the 
respondent  in  each  proceeding.  The 
Secretary  has  delegated  his 
responsibility  under  the  Program  to 
PHS.  The  Court  is  directed  by  statute  to 
appoint  special  masters  who  take 


evidence,  conduct  hearings  as 
appropriate,  and  make  initial  decisions 
as  to  eligibility  for,  and  amount  of, 
compensation. 

A  petition  may  be  filed  with  respect 
to  injuries,  disabilities,  illnesses, 
conditions,  and  deaths  resulting  from 
vaccines  described  in  the  Vaccine  Injury 
Table  (the  Table)  set  forth  at  section 
2114  of  the  PHS  Act.  This  Table  lists  for 
each  covered  childhood  vaccine  the 
conditions  which  will  lead  to 
compensation  and,  for  each  condition, 
the  time  period  for  occurrence  of  the 
first  symptom  or  manifestation  of  onset 
or  of  significant  aggravation  after 
vaccine  administration.  Compensation 
may  also  be  awarded  for  conditions  not 
listed  in  the  Table  and  for  conditions 
that  are  manifested  after  the  time 
periods  specified  in  the  Table,  but  only 
if  the  petitioner  shows  that  the 
condition  was  caused  by  one  of  the 
listed  vaccines. 

Section  2112(b)(2)  of  the  PHS  Act,  42 
U.S.C.  300aa-l 2(b)(2),  requires  that  the 
Secretary  publish  in  the  Federal 
Register  a  notice  of  each  petition  filed. 
Set  forth  below  is  a  partial  list  of 
petitions  received  by  PHS  on  November 
21, 1991  through  December  31, 1992. 

Section  2112(b)(2)  also  provides  that 
the  special  master  "shall  afford  all 
interested  persons  an  opportunity  to 
submit  relevant,  written  information" 
relating  to  the  following: 

1.  The  existence  of  evidence  "that 
there  is  not  a  preponderance  of  the 
evidence  that  the  illness,  disability, 
injury,  condition,  or  death  described  in 
the  petition  is  due  to  factors  unrelated 
to  the  administration  of  the  vaccine 
described  in  the  petition,"  and 

2.  Any  allegation  in  a  petition  that  the 
petitioner  either: 

(a)  "Sustained,  or  had  significantly 
aggravated,  any  illness,  disability, 
injury,  or  condition  not  set  forth  in  the 
Table  but  which  was  caused  by"  one  of 
the  vaccines  referred  to  in  the  Table,  or 

(b)  "Sustained,  or  had  significantly 
aggravated,  any  illness,  disability, 
injury,  or  condition  set  forth  in  die 
Table  the  first  symptom  or 
manifestation  of  the  onset  or  significant 
aggravation  of  which  did  not  occur 
vdthin  the  time  period  set  forth  in  the 
Table  but  which  was  caused  by  a 
vaccine"  referred  to  in  the  Table. 

This  notice  will  also  serve  as  the 
special  master's  invitation  to  all 
interested  persons  to  submit  written 
information  relevant  to  the  issues 
described  above  in  the  case  of  the 
j)etitions  listed  below.  Any  person 
choosing  to  do  so  should  file  an  original 
and  three  (3)  copies  of  the  information 
with  the  Clerk  of  the  U.S.  Court  of 
Federal  Claims  at  the  address  listed 
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above  (under  the  heading  FOR  FURTHER 
INFORMATION  CONTACT),  with  a  copy  to 
PHS  addressed  to  Director,  Bureau  of 
Health  Professions.  5600  Fishers  Lane. 
Room  8-05.  Rockville.  MD  20857.  The 
Court's  caption  (Petitioner's  Name  v. 
Secretary  of  Health  and  Human 
Services)  and  the  docket  number 
assigned  to  the  petition  should  be  used 
as  tj^e  caption  for  the  written 
submission. 

Chapter  35  of  title  44.  United  States 
Code,  related  to  paperwork  reduction, 
does  not  apply  to  information  required 
for  purposes  of  carrying  out  the 
Program. 

List  of  Petitions 

1.  Elayne  De  Maria  on  behalf  of  Paige 
Galasso,  Deceased.  Hackensack.  New 
Jersey.  Claims  Court  Number  91-1625 

V. 

2.  Deborah  Leone.  Trinidad.  Colorado. 
Claims  Court  Number  91-1634  V. 

3.  Ehzabeth  Pipkins  on  behalf  of 
Daniel  Pipkins.  Deceased,  Avondale, 
Arizona,  Claims  Court  Number  91-1635 
V. 

4.  Thomas  Brown  on  behalf  of 
Amanda  Brown  Norwich.  Connecticut. 
Claims  Court  Number  91-1636  V. 

5.  Pamela  Gall  on  behalf  of  Karlea 
Gall.  Deceased.  Bismarck.  North  Dakota. 
Claims  Court  Number  91-1642  V. 

6.  Michelle  Geery  on  behalf  of 
Mitchell  Geery.  Deceased.  Newhall, 
CaUfomia.  Claims  Court  Number  91- 
1659  V. 

7.  Alfred  Hindle  on  behalf  of  Alfred 
Hindle,  in.  Deceased  Woodbury,  New 
Jersey.  Claims  Court  Number  91-1660 
V. 

8.  Bruce  Hunter  on  behalf  of  Emily 
Hunter.  Attleboro.  Massachusetts 
Claims  Court  Number  91-1664  V. 

9.  Ann  Engelbrektson  on  behalf  of 
Brett  Engelbrektson,  Deceased,  Fargo, 
North  Dakota,  Claims  Court  Number  91- 
1665  V. 

10.  Anita  Jenkins  on  behalf  of  Curtis 
Jenkins,  Leominster,  Massachusetts, 
Claims  Court  Number  91-1668  V. 

11.  Lee  Audau  on  behalf  of  James 
Audau,  Staten  Island,  New  York,  Claims 
Court  Number  91-1669  V. 

12.  Rita  Lindsay  on  behalf  of  Margaret 
Lindsay,  Deceased,  Oklahoma  City, 
Oklahoma,  Claims  Court  Number  91- 
1670  V. 

13.  Kenneth  Roberson  on  behalf  of 
Corey  Roberson,  Deceased,  Portsmouth. 
Virginia.  Claims  Court  Number  91-1677 
V. 

14.  Terrence  Carroll  on  behalf  of  Cody 
Carroll,  Houston,  Texas,  Claims  Court 
Number  91-1694  V. 

15.  Edith  Buenavista  on  behalf  of 
Edward  Buenavista.  Stockton. 
CaUfomia.  Claims  Court  Number  91- 
1701  V. 


16.  David  Henley  on  behalf  of  Alex 
Henley.  Denver.  Colorado.  Claims  Court 
Number  91-1702  V. 

17.  Timothy  Swope  on  behalf  of  Brice 
Swope.  Salt  Lake  City.  Utah.  Claims 
Court  Number  91-1712  V. 

18.  Wayne  Shands  on  behalf  of  Megan 
Shands.  Flint.  Michigan.  Claims  Court 
Number  91-1713  V. 

19.  Jeff  Cannon  on  behalf  of  Casey 
Carmon.  Deceased.  Powell.  Wyoming. 
Claims  Court  Number  91-1714  V. 

20.  James  Velez  on  behalf  of  Larissa 
Velez.  Renton,  Washington.  Claims 
Court  Number  91-1718  V. 

21.  Turner  Tumbull  on  behalf  of 
Samantha  Tumbull.  Fayetteville,  North 
Carolina,  Claims  Court  Number  92-0002 
V. 

22.  Stephen  Davis  on  behalf  of  Sarah 
Davis.  Dayton.  Ohio,  Claims  Court 
Number  92-0003  V. 

23.  Darlene  Arito,  Downers  Grove, 
Illinois.  Claims  Court  Number  92-O004 
V. 

24.  Lori  Misenko  on  behalf  of  Lynette 
Misenko.  Deceased,  Ashtabula,  Ohio. 
Claims  Court  Number  92-0013  V. 

25.  Lori  Crouse  on  behalf  of  Adam 
Grouse.  Fort  Dodge.  Iowa.  Claims  Court 
Number  92-0018  V. 

26.  Israel  Ntaganzwa.  Fishkill,  New 
York,  Claims  Court  Number  92-0023  V. 

27.  Julie  Cortes  on  behalf  of  Erick 
Cortes,  Deceased.  Savannah.  Georgia, 
Claims  Court  Number  92-0024  V. 

28.  Wendy  Jones.  Preston.  Georgia 
Claims  Court  Number  92-0028  V. 

29.  Debra  Stone  on  behalf  of  Thomas 
Stone.  Lock  Haven.  Pennsylvania, 
Claims  Court  Number  92-0029  V. 

30.  Nelson  Menard  on  behalf  of  Belle 
Menard.  Lafayette.  Louisiana,  Claims 
Court  Number  92-0031  V. 

31.  Dawn  Bames  on  behalf  of 
Christopher  Bames.  Seminole.  Florida, 
Claims  Court  Number  92-0032  V. 

32.  Cathy  Hersom  on  behalf  of  Crystal 
Marchlewski,  Deceased,  Clebume. 
Texas.  Claims  Court  Number  92-0037  V. 

33.  Linda  Thomas  on  behalf  of  Lavell 
Thomas,  Lake  City,  South  Carolina, 
Claims  Court  Number  92-0046  V. 

34.  Laurie  Collins,  Glendale,  Arizona, 
Claims  Court  Number  92-0047  V. 

35.  Thomas  Konsitzke  on  behalf  of 
Aaron  Konsitzke,  Elm  Grove, 
Wisconsin,  Claims  Court  Number  92- 
0048  V. 

36.  Teresa  Farmer  on  behalf  of 
Bradley  Farmer,  Bakersfield,  California, 
Claims  Court  Number  92-0056  V. 

37.  Harvey  Wilcox  on  behalf  of  Terry 
Wilcox,  Mobile,  Alabama,  Claims  Court 
Number  92-0057  V. 

38.  Margo  Clarke  on  behalf  of 
LaShawn  Clarke,  Deceased,  Washington 
D.C.,  Claims  Court  Number  92-0058  V. 


39.  Terri  Wodicker  on  behalf  of 
Ashley  Wodicker,  Fenton,  Missouri, 
Claims  Court  Number  92-0064  V. 

40.  Gene  Palmer  on  behalf  of  Kyle 
Palmer,  Cincinnati,  Ohio,  Claims  Court 
Number  92-0066  V. 

41.  Patricia  Johnson,  Idaho  Falls, 
Idaho,  Claims  Court  Number  92-0067  V. 

42.  Christina  Bertels,  Durham.  North 
Carolina.  Claims  Court  Number  92-0075 
V. 

43.  Gwendolyn  Hawkins  on  behalf  of 
Christian  Bazuaye.  Washington,  D.C., 
Claims  Court  Number  92-0078  V. 

44.  Lillian  Awad,  Bronx,  New  York. 
Claims  Court  Number  92-0079  V. 

45.  Valarie  Baker  on  behalf  of  Serenity 
Baker,  Salt  Lake  City,  Utah,  Claims 
Court  Number  92-0080  V. 

46.  Hellen  Jack,  Los  Angeles, 
CaUfomia,  Claims  Court  Number  92- 
0083  V. 

47.  Christine  Murphy,  Weymouth, 
Massachusetts,  Claims  Court  Number 
92-0087  V. 

48.  Michael  Kotowski  on  behalf  of 
Tyler  Kotowski,  Santa  Barbara, 
CaUfomia,  Claims  Court  Number  92- 
0088  V. 

49.  Lydia  Tang  on  behalf  of  Kathleen 
Tang,  Deceased,  Meriden,  Connecticut, 
Claims  Court  Number  92-0094  V. 

50.  Avital  Komblum,  Brooklyn,  New 
York,  Claims  Court  Number  92-0095  V. 

51.  Kathleen  Bailey,  Safford,  Arizona. 
Claims  Court  Number  92-0101  V. 

52.  Jan  May  on  behalf  of  Alicia  Rice, 
Newburyport,  Massachusetts,  Claims 
Court  Number  92-0105  V. 

53.  Harmony  Abrams  on  behalf  of 
Jared  Abrams,  Deceased,  Fort  Bragg, 
CaUfomia,  Claims  Court  Number  92- 
0109  V. 

54.  Roger  Russell  on  behalf  of  Ethan 
Russell,  Deceased,  Salyersvilfe, 
Kentucky.  Claims  Court  Number  92- 
0111  V. 

55.  Cherly  Ann  Smith  on  behalf  of 
Reginald  Smith.  Deceased.  Shreveport, 
Louisiana.  Claims  Court  Number  92- 
0113  V. 

56.  Wynell  Manshack  on  behalf  of 
Travis  Chase  Manshack,  Channelview, 
Texas,  Claims  Court  Number  92-0119  V. 

57.  Sandra  Britton  on  behalf  of  loseph 
Britton,  Warrenton,  Virginia.  Claims 
Court  Number  92-0132V. 

58.  Julie  Dwryer  on  behalf  of  Sean 
Dwyer,  Denver,  Colorado,  Claims  Court 
Number  92-0135  V. 

59.  Lisa  Leo  on  behalf  of  Scott  Leo. 
Waterville.  Maine.  Claims  Court 
Number  92-0139  V. 

60.  Kippy  Schuler.  Great  Falls, 
Montana,  Claims  Court  Number  92- 
0140  V. 

61.  Jaime  Fuentes  on  behalf  of  Alba 

,     Fuentes,  Deceased,  San  Aiitonio,  Texas, 
Claims  Court  Number  92-0162  V. 


62.  Linda  Nelson  on  behalf  of 
Kenneth  Nelson,  Marlton,  New  Jersey, 
Claims  Court  Number  92-0177  V. 

63.  Janet  Classman  on  behalf  of 
Jennifer  Classman,  Simsbury, 
Connecticut,  Claims  Court  Number  92- 
0183  V. 

64.  Brian  Bnmeau  on  behalf  of 
Andrea  Bruneau,  Deceased,  Phoenix, 
Arizona.  Claims  Court  Number  92-0196 
V. 

65.  Rozie  Warner,  Detroit,  Michigan, 
Claims  Court  Number  91-0201  V. 

66.  Veronica  Gilbert  on  behalf  of 
Steven  Gilbert,  Oscoda,  Michigan, 
Claims  Court  Number  92-0204  V. 

67.  Sandra  Small  on  behalf  of 
Benjamin  Hatfield,  Kerrville,  Texas, 
Claims  Court  Nimiber  92-0207  V. 

68.  Milton  EngUsh  on  behalf  of 
Jacqueline  English,  Bakersville,  North 
CaroUna,  Claims  Court  Number  92-0208 
V. 

69.  Suzanne  Staats  on  behalf  of 
PhilUp  Staats,  Old  Bethpage,  New  York, 
Claims  Court  Number  92-0210  V. 

70.  Barbara  Parsons,  Arcadia, 
California,  Claims  Court  Number  92- 
0221  V. 

71.  Marilyn  Lavender  on  behalf  of 
Erica  Cooley,  Forest  Park,  Georgia. 
Claims  Court  Number  92-0222  V. 

72.  Sherri  BrowTi  on  behalf  of 
Christopher  Browm.  Payette.  Idaho, 
Claims  Court  Number  92-0226  V. 

73.  Teresa  Gibson,  Orlando,  Florida, 
Claims  Court  Number  92-0234  V. 

74.  Kimberly  Bender  on  behalf  of 
Kimberlie  Ann  Bender,  Deceased, 
Pittsburgh,  Pennsylvania,  Claims  Court 
Number  92-0238  V. 

75.  Ruby  Flowers  on  behalf  of  MeUssa 
Malone,  Deceased,  Akron.  Ohio,  Claims 
Court  Number  92-0239  V. 

76.  Milan  Zeman  on  behalf  of  Milan 
Zeman,  III,  LaGrange,  Illinois,  Claims 
Court  Number  92-0240  V. 

77.  David  Maasch  on  behalf  of 
Jonathon  Maasch,  San  Diego,  California, 
Claims  Court  Number  92-0241  V. 

78.  James  Bullock,  Sr.  on  behalf  of 
James  Bullock,  Jr.,  E>eceased.  Buffalo, 
New  York,  Claims  Court  Number  92- 
0258  V. 

79.  Sharon  Mandel,  Binghamton,  New 
York,  Claims  Court  Number  92-0260  V. 

80.  Suk  Soon  Song  on  behalf  of 
Nicholas  Song,  Staten  Island,  New  York, 
Claims  Court  Number  92-0279  V. 

81.  Phillip  Tiemeier  on  behalf  of  Brett 
Tiemeier,  Phoenix,  Arizona,  Claims 
Court  Number  92-0280  V. 

82.  Christina  Mahmood,  Seattle, 
Washington,  Claims  Court  Number  92- 
0282  V. 

83.  Magda  Guirguis,  Lincoln,  Rhode 
Island,  Claims  Court  Number  92-0287 
V. 

84.  Gilbert  Higgins  on  behalf  of 
Zachary  Higgins,  Deceased,  Dagus 


Mines,  Pennsylvania,  Claims  Court 
Number  92-0313  V. 

85.  Curtis  Crosier  on  behalf  of  Zane 
Crosier,  Golden.  Colorado.  Claims  Court 
Number  92-0316  V. 

86.  John  Eli  on  behalf  of  Nicholas  Eli. 
Baltimore,  Maryland,  Claims  Court 
Number  92-0324  V. 

87.  Etta  McGhee  on  behalf  of  Ashley 
McGhee.  Jacksboro.  Tennessee,  Claims 
Court  Number  92-0332  V. 

88.  Andre  Doszpoly  on  behalf  of 
Dezso  Doszpoly,  Bryn  Mawr, 
Pennsylvania,  Claims  Court  Number  92- 
0333  V. 

89.  Ron  Vant  Erve  on  behalf  of 
Christian  Vant  Erve,  Montgomery, 
Alabama,  Claims  Court  Number  92- 
0341  V. 

90.  Stephen  Goldman  on  behalf  of 
David  Goldman,  Cherry  Hill,  New 
Jersey,  Claims  Court  Number  92-0342 
V. 

91.  Gladys  Williams  on  behalf  of 
Roxie  Hollis,  Deceased,  Dorchester, 
Massachusetts,  Claims  Coiul  Number 
92-0343  V. 

92.  Richard  Sepulveda,  Denver, 
Colorado,  Claims  Court  Nimiber  92- 
0349  V. 

93.  Michael  Kraus  on  behalf  of 
Matthew  Kraus,  Howell,  New  Jersey, 
Claims  Court  Nimiber  92-0352  V. 

94.  Beth  Newton  on  behalf  of  Kate 
Nevrton,  Lincoln,  Nebraska,  Claims 
Court  Number  92-0353  V. 

95.  Melanie  Long,  Birmingham, 
Alabama,  Claims  Court  Number  92- 
0357  V. 

96.  Patricia  Haislop  on  behalf  of 
Christa  Haislop,  Tampa,  Florida,  Claims 
Court  Number  92-0366  V. 

97.  Teresa  Gasper  on  behalf  of  Marissa 
Gasper,  San  Antonio,  Texas,  Claims 
Court  Number  92-0368. 

98.  Debra  Morack  on  behalf  of  Angela 
Rovak,  Boulder,  Colorado,  Claims  Court 
Number  92-0374  V. 

99.  William  Halperin  on  behalf  of 
Stacey  Halperin,  Palm  Beach  Gardens, 
Florida,  Claims  Court  Number  92-0381 
V. 

100.  Elizabeth  Mooney,  Albuquerque, 
New  Mexico,  Claims  Court  Number  92- 
0383  V. 

101.  Janice  Freeman  on  behalf  of 
Victoria  Freeman,  Melbourne,  Florida, 
Claims  Court  Number  92-0384  V. 

102.  Kathryn  Lee,  CUfton  Park,  New 
York,  Claims  Court  Number  92-0386  V. 

103.  Nikki  Anderson  on  behalf  of 
Nikkell  Anderson,  Deceased,  Memphis, 
Tennessee,  Claims  Court  Number  92- 
0388  V. 

104.  Kristina  Steele  on  behalf  of 
Ashton  Steele,  Paris,  Tennessee,  Claims 
Court  Number  92-0394  V. 

105.  Lawrence  Bums  on  behalf  of 
Justin  Bums,  San  Antonio,  Texas, 
Claims  Court  Number  92-0404  V. 


106.  Archie  Clark  on  behalf  of  Cabe 
Clark,  Wellpinit,  Washington,  Claims 
Court  Number  92-0405  V. 

107.  Joyce  Jones  on  behalf  of  Corey 
Jones,  Farmville,  Virginia,  Claims  Court 
Number  92-0408  V. 

108.  Susan  Seber  on  behalf  of  Alex 
Seber,  Freehold,  New  Jersey,  Claims 
Court  Number  92-0422. 

109.  Arlene  Norber,  Banning, 
CaUfomia,  Claims  Court  Number  92— 
0426  V. 

110.  Alecia  Bilotti,  Kalamazoo, 
Michigan,  Claims  Court  Number  92- 
0429  V. 

111.  Mark  Sparks  on  behalf  of  Rita 
Sparks,  Spruce  Pine,  North  CaroUna, 
Claims  Court  Number  92-0443  V. 

112.  Richardo  Lee  on  behalf  of 
Andrew iee.  La  Habra,  California, 
Claims  Court  Number  92-0454  V. 

113.  Lisa  Ditlev-Aste  on  behalf  of 
Mikael  Ditlev-Aste,  Salt  Lake  City,  Utah, 
Claims  Court  Number  92-0456  V. 

114.  Danny  Brown,  Sr.  on  behalf  of 
Danny  Brown,  Jr.,  BowUng  Green, 
Kentucky,  Claims  Court  Number  92- 
0460  V. 

115.  Patrick  Boland  on  behalf  of 
Andrew  Boland,  Sumter,  South 
CaroUna,  Claims  Court  Number  92-0465 
V. 

116.  Kimberly  Harris,  Baltimore, 
Maryland,  Claims  Court  Number  92- 
0471  V. 

117.  Patricia  Johnson,  Idaho  Falls, 
Idaho,  Claims  Court  Number  92-0478  V. 

118.  Rebecca  Maranz,  Marlton,  New 
Jersey,  Claims  Court  Number  92-0487 
V. 

119.  Kathryn  Redder,  Cincinnati, 
Ohio,  Claims  Court  Number  92-0490  V. 

120.  Susan  Siljee,  Ridgewood,  New 
Jersey,  Claims  Court  Number  92-0493 
V. 

121.  Evelyn  MarceUs  on  behalf  of 
Erica  MarceUs,  Philadelphia, 
Pennsylvania,  Claims  Court  Number  92- 
0498  V. 

122.  Patti  Haulot,  Phoenix,  Arizona, 
Claims  Court  Number  92-0502  V. 

123.  Katrina  Tobias  on  behalf  of 
Ashley  Tobias,  Deceased,  San  Diego, 
CaUfomia,  Claims  Court  Numbers  92- 
0509/0510  V. 

124.  Ana  Hernandez  on  behalf  of 
Karen  Hernandez,  Wayne,  New  Jersey, 
Claims  Court  Number"92-0511  V. 

125.  Lee  DeUa  on  behalf  of  Erick 
DeUa,  Nutley,  New  Jersey,  Claims  Court 
Number  92-0513  V. 

126.  David  Marsh  on  behalf  of  Jacob 
Marsh,  Sturgis,  Michigan,  Claims  Court 
Number  92-0519  V. 

127.  Anna  Noel  on  behalf  of  Christian 
Noel,  East  Los  Angeles,  California, 
Claims  Court  Number  92-0520  V. 

128.  Michael  Schroeder  on  behalf  of 
Travis  Schroeder.  Ottawa.  Ohio,  Claims 
Court  Number  92-0521  V. 
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129.  Olga  Krel  on  behalf  of  Rinata 
Krel.  Panorama  City.  California.  Claims 
Court  Number  92-0528  V. 

130.  D.  Keith  Jones  on  behalf  of 
Morgan  Jones.  Deceased,  Lawrence, 
Kansas.  Claims  Court  Number  92-0529 

V. 

131.  James  Smith  on  behalf  of  Dreama 
Smith,  Binghamton.  New  York,  Claims 
Court  Number  92-0539  V. 

132.  Richard  Homuth  on  behalf  of 
Brady  Homuth.  Olean.  New  York. 
Claims  Court  Number  92-0543  V. 

133.  Rafael  Taveras  on  behalf  of 
Pamela  Taveras.  Tampa,  Florida,  Claims 
Court  Number  92-0544  V. 

134.  Mark  Kem  on  behalf  of  Kristen 
Kern,  Deceased,  Saint  Louis.  Missouri. 
Claims  Court  Number  92-0545. 

135.  Pamela  Cleveland,  Enid, 
Oklahoma,  Claims  Court  Number  92- 
0549  V. 

136.  Linda  Mikos,  Park  Ridge,  IlUnois, 
Claims  Court  Number  92-0558  V. 

137.  Marsha  Sampica  on  behalf  of 
Benjamin  Sampica.  Cedar  Rapids,  Iowa. 
Claims  Court  Number  92-0568  V. 

138.  Carolyn  Harris  on  behalf  of 
Amberly  Harris.  Columbus,  Mississippi, 
Claims  Court  Number  92-0573  V. 

139.  Linda  Smart  on  behalf  of 
Jonathan  Smart.  Mobile,  Alabama, 
Claims  Court  Number  92-0576  V. 

140.  Karen  Sanders.  Miami  Lakes. 
Florida,  Claims  Court  Number  92-0587 
V. 

141.  Jaylene  Majourau  on  behalf  of 
Jaycee  Rae  Faria,  San  Bernardino, 
California,  Claims  Court  Number  92- 
0589  V. 

142.  Michele  Hatcher,  Mesa,  Arizona. 
Claims  Court  Number  92-0621  V. 

143.  Alan  Hoopes  on  behalf  of  Justin 
Hoopes,  Deceased.  Las  Vegas,  Nevada, 
Claims  Court  Number  92-0628  V. 

144.  Stacey  Vogel  on  behalf  of 
Kaylyrm  Nuss,  Denver,  Colorado, 
Claims  Court  Number  92-0629  V. 

145.  John  Boyer  on  behalf  of  Joseph 
Boyer,  Reading.  Pennsylvania.  Claims 
Court  Number  92-0632  V. 

146.  Cassandra  Plott  on  behalf  of 
William  Plott.  San  Francisco,  California, 
Claims  Court  Number  92-0633  V. 

147.  Adrienne  Jackson  on  behalf  of 
Nikisha  Jackson,  Dallas,  Texas,  Claims 
Court  Number  92-0634  V. 

148.  Gail  Imeson  on  behalf  of  Dusti 
Imeson,  Valparaiso,  Indiana,  Claims 
Court  Number  92-0639  V. 

149.  Paul  Mead  on  behalf  of  Lisa 
Michelle  Mead,  Cortez,  Colorado, 
Claims  Court  Number  92-0640  V. 

150.  Tammy  Stewart  on  behalf  of 
Cherise  Stewart,  Seattle,  Washington. 
Claims  Court  Number  92-0643  V. 

151.  Lucy  Luisi  on  behalf  of  Erin 
Luisi.  Tarzana.  California.  Claims  Court 
Number  92-0645  V. 


152.  Lamour  McCall  on  behalf  of 
Sharon  McCall  Woodbridge.  Virginia. 
Claims  Court  Number  92-0651  V. 

153.  Francisco  Garcia  on  behalf  of 
Isabel  Garcia.  Haverstraw.  New  York. 
Claims  Court  Number  92-0658  V. 

154.  Debra  Leneinder  on  behalf  of 
Steven  G.  Lenander.  Warren,  Michigan. 
Claims  Court  Number  92-0659  V. 

155.  Janet  Zuhlke  on  behalf  of  Rachel 
Zuhlke.  Rockledge.  Florida.  Claims 
Court  Number  92-0674  V. 

156.  LaShelle  Haider  on  behalf  of  Jessi 
Winters.  Portland.  Oregon.  Claims  Court 
Number  92-0692  V. 

157.  Michelle  Lodge.  Milwaukee. 
Wisconsin.  Claims  Court  Number  92- 

0697  V. 

158.  Donna  Sholberg  on  behalf  of 
Brittany  Sholberg.  Deceased,  Vacaville. 
California.  Claims  Court  Number  92- 

0698  V. 

159.  Ethel  Sindi  Klemsz.  Wahoo. 
Nebraska.  Claims  Court  Number  92- 

0702  V. 

160.  Richard  Mathisen  on  behalf  of 
Andrew  Mathisen.  Maplewood. 
Minnesota.  Claims  Court  Number  92- 

0703  V. 

161.  Debra  Anderson.  Gadsden. 
Alabama.  Claims  Court  Number  92- 

0704  V. 

162.  Darlene  and  Randall  Moses  on 
behalf  of  Megan  B.  Moses.  Gainesville. 
Florida.  Claims  Court  Number  92-0711 
V. 

163.  Denise  L.  Carr.  Neenah. 
Wisconsin.  Claims  Court  Number  92- 
0722  V, 

164.  Marjorie  E.  Lyons,  Springfield, 
Massachusetts.  Claims  Court  Number 
92-0723  V. 

165.  Cathy  and  Leroy  Johnson  on 
behalf  of  Chauncey  Johnson.  Alamance. 
North  Carolina,  Claims  Court  Number 
92-0724  V, 

166.  Linda  Ann  Cook,  Atlanta, 
Georgia,  Claims  Court  Number  92-0725 

V. 

167.  Richard  Sorensen  on  behalf  of 
Tyler  Sorensen,  Deceased.  Salt  Lake 
City.  Utah,  Claims  Court  Number  92- 
0729. 

168.  Robin  and  Geoff  Brittain  on 
behalf  of  Caleb  Brittain,  Summerville. 
South  Carolina.  Claims  Court  Number 
92-0730  V. 

169.  Da.  id  Boulton  on  behalf  of 
Natasha  J.  Boulton,  Deceased, 
Scottsdale,  Arizona,  Claims  Court 
Number  92-0745  V. 

170.  Victoria  Watson  on  behalf  of 
Michael  Duane  Yarborough,  Jr., 
Deceased,  Portland,  Oregon.  Claims 
Court  Number  92-0754  V. 

171.  Tracey  Statz  on  behalf  of  Audra 
Statz.  Evansville,  Indiana.  Claims  Court 
Number  92-0755  V. 

172.  William  McCarren.  Sr.  on  behalf 
of  WiUiam  McCarren.  Jr..  Baltimore. 


Maryland.  Claims  Court  Number  92- 
0764  V. 

173.  Carol  Jacobs  on  behalf  of  Joshua 
Jacobs.  West  Columbia,  South  Carolina. 
Claims  Court  Number  92-0778  V. 

174.  Henry  and  Elizabeth  Richards  on 
behalf  of  Catherine  Richards,  New 
Orleans,  Louisiana.  Claims  Court 
Number  92-0779. 

175.  Steve  G.  Burkholder  on  behalf  of 
Kylie  J.  Burkholder.  Deceased. 
Lancaster.  Pennsylvania.  Claims  Court 
Number  92-0792  V. 

176.  Mitchell  Josephs  on  behalf  of 
Rachel  Josephs.  Haddonfield,  New 
Jersey.  Claims  Court  Number  92-0795 
V. 

177.  Ron  L.  Marquette  on  behalf  of 
Eric  C.  Marquette.  Houston.  Texas, 
Claims  Court  Number  92-0796  V. 

178.  Carol  L.  Davies.  Washington, 
D.C..  Claims  Court  Number  92-0800  V. 

179.  Karen  Davis  on  behalf  of  Glenia 
Athleen  Davis,  Portsmouth,  Virginia, 
Claims  Court  Number  92-0804  V. 

180.  Bradford  Irwin  Sr.  on  behalf  of 
Bradford  Irwin  Jr.,  Charleston, 
Mississippi,  Claims  Court  Number  92- 
0805  V. 

181.  Clara  and  Dwayne  Walker  on 
behalf  of  Darvis  Walker,  Milwaukee. 
Wisconsin,  Claims  Court  Number  92- 
0814  V. 

182.  Susan  and  Mickey  Damian  on 
behalf  of  Joshua  Damian,  Lincoln, 
Nebraska,  Claims  Court  Number  92- 
0831  V. 

183.  Jack  M.  Farrington  on  behalf  of 
Michael  J.  Farrington,  Metairie, 
Louisiana.  Claims  Court  Number  92- 
0833  V. 

184.  Amanda  Sword  on  behalf  of 
Dana  Sword.  Corry,  Pennyslvania, 
Claims  Court  Number  92-0834  V. 

185.  Ronald  F.  and  Kay  Nummy  on 
behalf  of  Jessica  Nummy,  Montgomery, 
Alabama,  Claims  Court  Number  92- 
0835  V. 

186.  Donald  T.  and  Helen  Hutchings 
on  behalf  of  Donald  T.  Hutchings. 
Atlanta.  Georgia.  Claims  Court  Number 
92-0836  V. 

187.  Charles  Fades  on  behalf  of  Elliott 
Donald  Fades,  Deceased.  Storm  Lake, 
Iowa,  Claims  Court  Number  92-0842  V. 

188.  Kay  Vargo  on  behalf  of  Jordan 
Vargo,  Flint.  Michigan.  Claims  Court 
Number  92-0854 

189.  Kimberly  Akers  on  behalf  of 
Ashley  Akers.  Bristol.  Termessee, 
Claims  Court  Number  92-0867  V. 

190.  Kendra  Holmes  on  behalf  of 
Patrick  and  Torris  Freeman,  Houston, 
Texas,  Claims  Court  Number  92-0868  V. 

191.  Laura  L.  Torres,  Midland. 
Michigan,  Claims  Court  Number  92- 
0877  V. 

192.  Kelly  Olsen  on  behalf  of 
Christopher  Olsen,  Baldwin,  New  York, 
Claims  Court  Number  92-0881  V. 
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193.  John  R.  Moeding.  Greeley. 
Colorado.  Claims  Court  Number  92- 
0882  V. 

Dated:  June  22. 1995. 
Giro  V.  Sumaya, 
Administrator. 
[FR  Doc.  95-15843  Filed  &-27-95;  8:45  amj 

BILUNG  CODE  41M-16-P 


National  institutes  of  Health 

National  Cancer  institute;  Notice  of 
lyieeting  of  the  Subcommittee  on 
Activities  and  Agenda,  National  Cancer 
Advisory  Board 

Pursuant  to  Public  Law  92-463. 
notice  is  hereby  given  of  the  meeting  of 
National  Cancer  Advisory  Board 
Subcommittee  on  Activities  and 
Agenda.  July  14. 1995  at  the  Hyatt 
Regency  Bethesda.  One  Bethesda  Metro 
Center.  Bethesda,  MD  20814. 

The  entire  meeting  will  be  open  to  the 
public  from  9  am  to  adjournment. 
Discussions  will  address  the  Board's 
format,  potential  future  agenda  items 
and  activities  of  the  National  Cancer 
Advisory  Board.  Attendance  by  the 
pubhc  will  be  limited  to  space  available. 

Ms.  Carole  Frank,  Committee 
Management  Specialist,  National  Cancer 
Institute,  National  Institutes  of  Health, 
Executive  Plaza  North,  Room  630M, 
MSC  7405.  9000  Rockville  Pike. 
Bethesda.  Maryland  20892-7405  (301/ 
496-5708),  will  provide  a  summary  of 
the  meeting  and  a  roster  of  the 
Subconunittee  members  upon  request. 

Dr.  Marvin  R.  Kalt,  Executive 
Secretary,  Subcommittee  on  Activities 
and  Agenda,  National  Cancer  Advisory 
Board.  National  Cancer  Institute. 
National  Institutes  of  Health.  Executive 
Plaza  North.  Room  600.  Bethesda. 
Maryland  20892  (301/496-4128).  will 
furnish  substantive  program 
information. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Dr.  Marvin  R.  Kalt  on  (301/496- 
4128)  in  advance  of  the  meeting. 

Dated:  June  21, 1995. 
Susan  K.  Feldman, 

Committee  Mar\agement  Officer,  NJH. 

|FR  Doc.  95-15803  Filed  6-27-95;  8:45  am) 

BILUNG  COOe  4140-01-M 


National  Institute  of  Mental  Health; 
Notice  of  Closed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 


meetings  of  the  National  Institute  of 
Mental  Health  Special  Emphasis  Panel: 

Agenda/Purpose:  To  review  and  evaluate 
grant  applications. 

Committee  Name:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Z)ate.July  13, 1995. 

Time:  4  p.m. 

Place:  Parklawn  Building,  Room  9C-04. 
5600  Fishers  Lane.  Rockville.  MD  20857. 

Contact  Person:  Greg  Zimmerman,  Grant 
Technical  Assistant,  Parklawn  Building, 
Room  90-18,  5600  Fishers  Lane,  Rockville. 
MD  20857.  Telephone:  301.  443-1340. 

Committee  Name:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Date:]\ily21,  1995. 

Time:  8:30  a.m. 

Place:  DoubleTree  Hotel,  1750  Rockville 
Pike.  Rockville.  MD  20852. 

Contact  Person:  Greg  Zinmierman,  Grant 
Technical  Assistant,  Parklawn  Building, 
Room  9C-18,  5600  Fishers  Lane,  Rockville, 
MD  20857,  Telephone:  301,  443-1340. 

Committee  Name:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Z>afe;  July  21,  1995. 

Time:  12:30  p.m. 

Place:  DoubleTree  Hotel,  1750  Rockville 
Pike,  Rockville,  MD  20852. 

Contact  Person:  Greg  Zimmerman,  Grant 
Technical  Assistant,  Parklawn  Building, 
Room  90-18,  5600  Fishers  Lane,  Rockville, 
MD  20857,  Telephone:  301,  443-1340. 

The  meetings  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5,  U.S.C. 
Applications  and/or  prop>osals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  projjerty  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitutea  clearly 
unwarranted  invasion  of  p>ersonal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers  93.126,  Small  Business 
Innovation  Research;  93.176.  ADAMHA 
Small  Instrumental  Program  Grants;  93.242, 
MenUl  Health  Research  Grants;  93.281. 
Mental  Research  Scientist  Development 
Award  and  Research  Scientist  Development 
Award  for  Clinicians;  93.282,  Mental  Health 
Research  Service  Awards  for  Research 
Training;  and  93.921,  ADAMA  Science 
Education  Partnership  Award.) 

Dated:  June  21,  1995. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NIH. 
(FR  Doc.  95-15804  Filed  6-27-95;  8:45  am) 
BIUINO  CODE  414<M)1-M 


National  Institute  of  Mental  Health; 
Notice  of  Closed  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Conunittee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  meeting 
of  the  National  Institute  of  Mental 
Health  Special  Emphasis  Panel: 


Agenda/Purpose:  To  review  and  evaluate 
grant  applications. 

Committee  Name:  National  Institute  of 
Mental  Health  Special  Emphasis  PaneL 

Z30te;July  19-20, 1995. 

Time:  7  p.m. 

Place:  DoubleTree  Hotel,  1750  Rockville 
Pike,  Rockville.  MD  20852. 

Contact  Person:  Phyllis  L.  Zusman,  Grant 
Technical  Assistant,  Parklawn  Building, 
Room  90-18,  5600  Fishers  Lane.  Rockville, 
MD  20857,  Telephone:  301,  443-1340. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5,  U.S.C. 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers  93.126,  Small  Business 
Innovation  Research;  93.176,  ADAMHA 
Small  Instrumentation  Program  Grants; 
93.242,  Mental  Health  Research  GranU; 
93.281,  Mental  Research  Scientist 
Development  Award  and  Research  Scientist 
Development  Award  for  Clinicians;  93.282, 
Mental  Health  Research  Service  Awards  for 
Research  Training;  and  93.921,  ADAMHA 
Science  Education  Partnership  Award.) 

Dated:  June  21, 1995. 
Susan  K.  Feldman, 
Committee  Management  Officer.  NIH. 
[FR  Doc.  95-15805  Filed  6-27-95;  8:45  am) 

BILUNG  COOE  4140-01-M 


National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Meeting  President's  Cancer  Panel 

Pursuant  to  Public  Law  92-463. 
notice  is  hereby  given  of  the  meeting  of 
the  President's  Cancer  Panel.  National 
Cancer  Institute,  on  July  20. 1995.  at  the 
Hotel  Intercontinental  Chicago.  505     ^ 
North  Michigan  Avenue,  Chicago, 
Illinois  60611. 

This  meeting  will  be  open  to  the 
public  on  July  20. 1995  from  8  a.m.  to 
approximately  5  p.m.  Attendance  by  the 
public  will  be  liinited  to  space  available. 
The  topic  will  be  Progress  in  Leukemia. 

Individuals  who  plan  to  attend  and 
need  special  assistance  such  as  sign 
language  interpretation  or  other 
reasonable  acconmiodations  should 
contact  Ms.  Nora  Winfrey.  (301-496- 
1148).  in  advance  of  the  meeting. 

Eh-.  Maureen  O.  Wilson.  Executive 
Secretary,  President's  Cancer  Panel. 
National  Cancer  Institute.  Building  31. 
Room  4B43.  National  Institutes  of 
Health.  Bethesda.  Maryland  20892  (301- 
496-1148)  will  provide  a  roster  of  the 
Panel  members  and  substantive  program 
information  upon  request. 
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Dated:  June  21.  1995. 
Susan  K.  Feldman, 

Committee  Management  Officer.  NIH. 

(FR  Doc.  95-15806  Filed  6-27-95;  8:45  am) 

BH.UNG  CODE  41M-01-W 

Division  of  Research  Grants;  Notice  of 
Closed  Meetings 

Pursuant  to  Section  10(d)  of  the  Federal 
Advisory  Committee  Act.  as  amended  (5 
U.S.C.  Appendix  2),  notice  is  hereby  given  of 
the  following  Division  of  Research  Grants 
Special  Emphasis  Panel  (SEP)  meetings: 

Purpose /Agenda -.To  review  individual 
grant  applications. 

Name  of  SEP:  Chemistry  and  Related 
Sciences. 
Date:  July  15. 1995. 
Ti/re;  1:00  p.m.. 

Place:  NIH,  Rockledge  II.  Room  4144. 
Telephone  Conference. 

Contact  Person:  Dr.  Paul  Strudler. 
Scientific  Review  Administrator  6701 
Rockledge  Drive,  Room  4144,  Bethesda,  MD 
20892,(301)435-1716. 
Name  of  SEP:  Clinical  Sciences. 
Date:  July  19. 1995. 
Time:  10:00  a.m. 

Place:  NIH,  Rockledge  II.  Room  4106, 
Telephone  Conference. 

Contact  Person:  Ms.  Josephine  Pelham, 
Scientific  Review  Admin.,  Bethesda,  MD 
20892,(301)435-1786. 

Name  of  SEP:  Microbiological  and 
Immunological  Sciences. 
DOte.July  19, 1995. 
Time:  3:00  p.m. 

Place:  NIH.  Rockledge  II,  Room  4186, 
Telephone  Conference. 

Contact  Person:  Dr.  Gerald  Liddel, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  4186.  Bethesda,  MD 
20892.(301)435-1150. 
Name  of  SEP:  Clinical  Sciences. 
Z>a(e.- July  21,  1995. 
Time:  11.00  a.m. 

Place:  NIH.  Rockledge  U,  Room  4138, 
Telephone  Conference. 

Contact  Person:  Dr.  Anthony  Chung, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  4138,  Bethesda,  MD 
20892,(301)435-1213. 
Name  of  SEP:  Clinical  Sciences. 
Date:  July  25,  1995. 
Time:  3:00  p.m. 

Place:  NIH,  Rockledge  U.  Room  4140. 
Telephone  Conference. 

Contact  Person:  Dr.  Larry  Pinkus,  Scientific 
Review  Administrator,  6701  Rockledge  Drive, 
Room  4140,  Bethesda,  MD  20892,  (301)  435- 
1214. 

The  meetings  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5,  U.S.C. 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 


This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  urgent 
need  to  meet  timing  limitations  imposed  by 
the  grant  review  cycle. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306.  93.333,  93.337,  93.393- 
93.396,  93.837-93.844.  93.846-93.878. 
93.892,  93.893.  National  Institutes  of  Health, 
HHS) 

Dated:  June  21, 1995. 
Susan  K.  Feldman. 
Committee  Management  Officer,  NIH. 
[FR  Doc.  95-15807  Filed  6-27-95:  8:45  am] 

BiLUNO  CODE  4140-01-M 


DEPARTMENT  OF  THE  INTERIOR 


Fish  and  Wildlife  Service 

Notice  of  Receipt  of  Applications  for 
Permit 

The  following  applicants  have 
applied  for  a  permit  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  section 
10(c)  of  the  Endangered  Species  Act  of 
1973.  as  amended  (16  U.S.C.  1531.  et 
seq.y. 

PRT-803695 
Applicant:  Ward  E.  Jones  II,  Irving,  TX. 

The  applicant  requests  a  permit  to 
import  one  sport-hunted  bontebok 
[Damaliscus  pygarcus  dorcas)  culled 
from  the  approved  captive-bred  herd 
maintained  by  Mr.  D.B.  Pohl.  Republic 
of  South  Africa,  for  the  purpose  of 
enhancement  of  the  species. 

PRT-803444 

Applicant:  Calvin  L  Tipton,  Ridgefield,  WA. 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  [Damaliscus  pygarcus 
dorcas]  culled  from  the  captive  herd 
maintained  by  Walter  Murray. 
Groothock,  Graaff-Reinet,  Repubhc  of 
South  Africa,  for  the  purpose  of 
enhancement  of  the  survival  of  the 
species. 
PRT-803810 
Applicant:  Ringling  Bros.-Bamum  &  Bailey, 

Vienna,  VA. 

The  applicant  requests  a  permit  to 
import  and  reexport  two  captive-bom 
male  tigers  (Panthera  tigris),  from 
Chipperfield  Enterprises  Ltd.,  Oxon, 
United  Kingdom  to  enhance  the  survival 
of  the  species  through  conservation 
education.  This  notificatation  covers 
activities  conducted  by  the  applicant 
over  a  three-year  period. 
PRT-803692 
Applicant:  Brookfield  Zoo,  Brookfield.  IL. 

The  applicant  requests  a  permit  to 
import  up  to  115  blood  and  plasma 


samples  collected  from  wild  American 

crocodiles  [Crocodylus  acutus)  at  four 

sample  sites  in  Mexico  to  enhance  the 

survival  of  the  species  through  scientific 

research. 

PRT-803779 

Applicant:  John  Glover.  Colerain,  NC. 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  (Damaliscus  pygarcus 
dorcas)  culled  from  the  captive  herd 
maintained  by  F.W.M.  Bowker. 
Thomkoof,  Grahamstown,  Republic  of 
South  Africa,  for  the  purpose  of 
enhancement  of  the  survival  of  the 
species. 
PRT-803993 
Applicant:  Zoo  Atlanta,  Atlanta,  GA. 

The  applicant  requests  a  permit  to 
import  one  male  captive-bom  drill 
[Mandrillus  leucopbaeus)  from 
Touroparc,  Lyon  Satolas,  Romaneche 
Thorins,  France  for  the  purpose  of 
enhancement  of  the  species  through 
captive  propagation. 

Written  data  or  comments  should  be 
submitted  to  the  Director.  U.S.  Fish  and 
Wildhfe  Service,  Office  of  Management 
Authority,  4401  North  Fairfax  Drive, 
Room  420(c),  ArUngton,  Virginia  22203 
and  must  be  received  by  the  Director 
within  30  days  of  the  date  of  this 
publication. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  docimients  to  the 
following  office  within  30  days  of  the 
date  of  publication  of  this  notice:  U.S. 
Fish  and  Wildlife  Service.  Office  of 
Management  Authority.  4401  North 
Fairfax  Drive,  Room  420(c),  Arlington, 
Virginia  22203.  Phone:  703/358-2104; 
FAX:  703/358-2281. 

Dated:  June  23, 1995. 
Mary  EUen  Amtower. 

Acting  Chief.  Branch  ofPennits.  Office  of 

Management  Authority. 

[FR  Doc.  95-15826  Filed  6-27-95;  8:45  ami 

BILUNG  CODE  431fr-66-^ 


PRT-803839 


Receipt  of  Appiication(s)  for  Permit 

The  following  Applicant(s)  have 
applied  for  a  permit  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  Section 
10(c)  of  the  Endangered  Species  Act  of 
1973.  as  amended  (16  U.S.C.  1531.  et 
seq.) 


Applicant:  LCDR  A.S.  Griffith.  Naval 
Air  Station  Kingsville.  Kingsville. 
Texas. 

The  Applicant  requests  a  permit  to 
take  the  South  Texas  ambrosia 
(Ambrosia  cheiranthifolia)  in  Texas,  for 
the  purpose  of  scientific  research, 
recovery  actions,  and  survival  of  the 
species  as  prescribed  by  Service 
recovery  documents. 
ADDRESSES:  Written  data  or  comments 
should  be  submitted  to  the  Assistant 
Regional  Director,  Ecological  Services, 
U.S.  Fish  and  Wildlife  Service,  P.O.  Box 
1306,  Albuquerque.  New  Mexico  87103, 
and  must  be  received  by  the  Assistant 
Regional  Director  within  30  days  from 
the  date  of  this  publication. 

Documents  and  other  information 
submitted  with  this  application  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act.  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  to  the  above 
office  within  30  days  of  the  date  of 
publication  of  this  notice.  (See 
ADDRESSES  above.) 
James  A.  Young. 

Acting  Regional  Director,  Region  2, 
Albuquerque,  New  Mexico. 
IFR  Doc.  95-15848  Filed  6-27-95:  8:45  am) 
ULUNO  CODE  4310-65-M 

Bureau  of  Land  Management 
[CA-050-1 430-01 ;  CACA  12930] 

Termination  of  Recreation  and  Public 
Purposes  Classification  and  Opening 
Order;  California 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

action:  Notice. 

SUMMARY:  This  notice  terminates 
Recreation  and  Public  Purposes 
Classification,  CACA  12930.  The  land 
will  be  opened  to  the  operation  of  the 
public  land  laws  including  the  mining 
laws,  subject  to  valid  existing  rights,  the 
provisions  of  existing  withdrawals, 
other  segregations  of  record,  and  the 
requirements  of  applicable  law.  The 
land  has  been  and  remains  open  to  the 
operation  of  the  mineral  leasing  laws. 
EFFECTIVE  DATE:  Termination  of  the 
classification  is  effective  on  June  28, 
1995.  The  land  will  be  open  to  entry  at 
10  a.m.  on  July  28. 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Duane  Marti,  BLM  California  State 
Office  (CA-931.4),  2800  Cottage  Way. 
Room  E-2845.  Sacramento.  Cahfomia 
95825-1889;  telephone  number  916- 
979-2858. 


SUPPLEMENTARY  INFORMATION:  On  July  2. 
1982. 1.O.O.F.  Lodge  No.  75  submitted 
an  application  to  purchase  1.12  acres  of 
land  for  expansion  of  the  existing 
French  Gulch  Cemetery.  On  January  17, 
1983.  the  land  described  below  was 
classified  as  suitable  for  lease  or  sale 
under  the  Recreation  and  Public 
Purposes  Act  of  June  14. 1926.  as 
amended  (43  U.S.C.  869  et  seq.).  The 
land  was  segregated  from  appropriation 
under  the  public  lands  laws  and  the 
general  mining  laws.  The  Classification 
Decision  was  published  in  the  Federal 
Register,  on  Febmary  1.  1983  (48  FR 
2559).  On  December  27.  1983.  because 
the  applicant  had  failed  to  comply  with 
the  terms  of  the  lease  offer,  the 
application  was  denied.  No  appeal  was 
filed  within  the  time  allowed  and  the 
case  was  closed.  Pursuant  to  the 
Recreation  and  Public  Purposes  Act  of 
June  14.  1926,  as  amended  (43  U.S.C. 
869  et  seq.),  and  the  regulations 
contained  in  43  CFR  2091.7-l(b)(l)(ii). 
Recreation  and  PubUc  Purposes 
Classification.  CACA  12930.  is  hereby 
terminated  in  its  entirety  and  the 
segregation  for  the  following  described 
land  is  hereby  terminated: 

Mount  Diablo  Meridian 

T.  33N.,R.  7W.. 
Sec.  22,  that  portion  of  lot  9.  further 
descritied  as  adjoining  the  present 
cemetery  and  lying  directly  to  the  west. 
Conforming  with  the  present  north-south 
measurement  of  163  feet  and  a  westerly 
extension  of  300  feet  containing 
approximately  1.12  acres. 
The  classification  no  longer  serves  a 

needed  purpose  as  to  the  land  described 

above  and  is  hereby  terminated. 

At  10  a.m.  on  July  28, 1995,  the  land 
will  be  opened  to  the  operation  of  the 
public  land  laws  generally,  subject  to 
valid  existing  rights,  the  provision  of 
existing  withdrawals,  other  segregations 
of  record,  and  the  requirement  of 
applicable  law.  All  valid  applications 
received  at  or  prior  to  10  a.m.  on  July 
28,  1995  shall  be  considered  as 
simultaneously  filed  at  that  time.  Those 
received  thereafter  shall  be  considered 
in  the  order  of  filing. 

At  10  a.m.  on  July  28,  1995,  the  land 
will  be  opened  to  location  and  entry 
under  the  United  States  mining  laws, 
subject  to  valid  existing  rights,  the 
provisions  of  existing  withdrawals, 
other  segregations  of  record,  and  the 
requirements  of  applicable  law. 
Appropriation  of  any  of  the  land 
described  in  this  order  under  the 
general  mining  laws  prior  to  the  date 
and  time  of  restoration  is  unauthorized. 
Any  such  attempted  appropriation, 
including  attempted  adverse  possession 
under  30  U.S.C.  38  (1988),  shall  vest  no 


rights  against  the  United  States.  Acts 
required  to  establish  a  location  and  to 
initiate  a  right  of  possession  are 
governed  by  State  law  where  not  in 
conflict  with  Federal  law.  The  Bureau  of 
Land  Management  will  not  intervene  in 
disputes  between  rival  locators  over 
possessory  rights  since  Congress  has 
provided  for  such  determination  in  local 
courts. 

Dated:  June  19, 1995. 
David  McIInay. 
Chief  Branch  of  Lands. 
(FR  Doc.  95-15776  Filed  6-27-95:  8:45  am) 

BILUNG  COOE  4310-♦(^-P 


National  Park  Service 

Gettysburg  National  Military  Park 
Advisory  Commission 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Notice  of  Meeting. 

SUMMARY:  This  notice  sets  forth  the  date 

of  the  fifteenth  meeting  of  the 

Gettysburg  National  Military  Park 

Advisory  Commission. 

DATE:  The  Public  meeting  will  be  held 

on  July  20,  1995,  from  7:00  p.m.— 9:00 

p.m. 

Location:  The  meeting  will  be  held  at 
Gettysburg  Hotel  One  Lincoln  Square 
Gettysbtirg,  Permsylvania  17325. 
AGENDA:  Sub-Committee  Reports,  the 
Environmental  Impact  Statement — deer 
management,  briefing  on  Gettysburg 
College  land  exchange  alternative  study, 
the  National  Museimi  of  the  American 
Civil,  War,  recent  land  activities  and 
land  acquisition  issues,  and  an 
operational  update  on  park  activities. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
A.  Latschar,  Superintendent,  Gettysburg 
National  Military  Park,  97  Taneytown 
Road,  Gettysburg,  Pennsylvania  17325. 
SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public.  Any 
member  of  the  pubUc  may  file  with  the 
Commission  a  written  statement 
concerning  agenda  items.  The  statement 
should  be  addressed  to  the  Advisory 
Commission,  Gettysburg  National 
Mihtary  Park.  97  taneytown  Road. 
Gettysburg,  Pennsylvania  17325. 
Minutes  of  the  meeting  will  b»e  available 
for  inspection  four  weeks  after  the 
meeting  at  the  permanent  headquarters 
of  the  Gettysburg  National  Military  Park 
located  at  97  Taneytovra  Road, 
Gettysburg,  Pennsylvania  17325. 

Dated:  June  19, 1995. 
Anthony  M.  Corfoisiero. 
Field  Director,  Northeast  Field  Area. 
IFR  Doc.  95-15884  Filed  6-27-95:  8:45  amj 

BILUNG  COOE  4310-70-M 
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Notice  of  Inventory  Completion  for 
Human  Remains  in  the  Possession  of 

Pipe  Spring  National  Monument, 
r4ational  Park  Service,  Moccasin,  AZ 

agency:  National  Park  Service,  Interior. 
action:  Notice. 

Notice  is  hereby  given  under  the 
Native  American  Graves  Protection  and 
Repatriation  Act,  25  U.S.C.  3003(d),  of 
completion  of  Inventory  for  Native 
American  human  remains  in  the  - 
possession  of  the  National  Park  Service 
at  Pipe  Spring  National  Monument, 
Moccasin,  AZ. 

The  human  remains  represent  four 
individuals.  The  first  set  of  remains 
(accession  PISP-00155,  catalog  PISP 
667)  has  been  identified  as  male  and 
consists  of  a  cranium.  The  second  set  of 
remains  (accession  PISP-00155)  has 
been  identified  as  male  and  consists  of 
a  cranium  and  mandible  (catalog  PISP 
668);  a  tibial  shaft  segment  (catalog  PISP 
675);  and  a  fibular  fragment  (catalog 
PISP  676).  Accession  records  indicate 
that  both  sets  of  remains  were  excavated 
from  south  of  the  Pipe  Spring  fortified 
ranch  house,  and  given  to  the  National 
Park  Service  by  former  Monument 
Custodian  Leonard  Heaton  in  1939. 

The  third  set  of  remains — 
unaccessioned  and  imcatalogued — has 
been  identified  as  female  and  consists  of 
a  cranium,  one  phalange,  one 
metatarsal,  four  small  rib  fragments,  and 
two  disarticulated  pieces  of  the  left 
temporal.  The  fourth  set  of  remains — 
also  unaccessioned  and  uncatalogued — 
has  been  identified  as  female  and 
consists  of  twelve  cranial  fragments  and 
a  fragment  of  the  head  of  a  femur. 
National  Park  Service  records  do  not 
indicate  the  location  where  these  sets  of 
remains  were  found,  or  information  on 
how  the  remains  came  into  the 
possession  of  the  Monument.  The 
Monument  is  asserting  control  over 
these  human  remains. 

The  Kaibab  Paiute  Tribe  expressed 
interest  in  repatriation  of  these  remains 
as  early  as  July  1992  and  have  agreed  to 
efforts  to  date  and  identify  the  cultural 
affiliation  of  the  remains.  As  a  result, 
the  National  Park  Service  arranged  for 
an  assessment  of  the  remains  by  Dr. 
Mark  Taylor,  Professor  of  Anthropology, 
Northern  Arizona  University,  in 
December  1992.  Dr.  Taylor  concluded 
that  all  four  sets  of  remains  were  of 
prehistoric  Native  Americans,  who  died 
over  seven-hundred  years  before 
present. 

Given  the  standing  interest  of  the 
Kaibab  Paiute  Tribe  in  repatriation  of 
these  remains  and  the  findings  of  Dr. 
Taylor,  additional  consultations  with 
the  Kaibab  Paiute  and  Hopi  tribes  were 


conducted  in  1993.  There  is 
archaeological  evidence  for  ties  between 
both  Kaibab  Paiute  and  Hopi  culture 
and  prehistoric  Puebloan  culture  in  the 
Arizona  Strip  area  north  of  the  Grand 
Canyon.  Both  tribes  also  have  oral 
traditions  linking  their  cultures  to 
prehistoric  occupants  of  the  area. 
National  Peirk  Service  consultations 
with  the  Hopi  tribe  resulted  in 
agreement  that  the  Hopi  tribe  would 
defer  to  the  Kaibab  Paiute  regarding  this 
repatriation  given  that  the  remains  came 
from  Kaibab  Paiute  traditional  lands. 
The  Kaibab  Paiute  Tribe  formally 
requested  repatriation  of  the  human 
remains  on  January  4,  1995.  Based  upon 
the  Kaibab  Paiute  aboriginal  occupancy 
of  the  area  where  the  human  remains 
appear  to  have  been  found,  and  a 
preponderance  of  the  evidence 
supporting  a  cultural  affiliation  of  the 
remains  with  the  Kaibab  Paiute  Tribe,  as 
well  as  Hopi  concurrence  in  repatriation 
to  the  Kaibab  Paiute  Tribe,  the  National 
Park  Service  has  concluded  that 
repatriation  to  the  Kaibab  Paiute  Tribe 
is  appropriate. 

Inventory  of  the  human  remains  and 
funerary  objects  and  review  of 
accompanying  documentation  from  the 
four  sets  of  Native  American  human 
remains  listed  above  indicate  that  no 
known  individuals  were  identifiable. 

Based  on  the  above  mentioned 
information,  officials  of  the  National 
Park  Service  have  determined  that, 
pursuant  to  25  U.S.C.  3001  (2),  there  is 
a  relationship  of  shared  group  identity 
which  can  be  reasonably  traced  between 
the  Native  American  human  remains 
and  the  Kaibab  Paiute  Tribe. 

Representatives  of  any  other  Indian 
tribe  that  believes  itself  to  be  culturally 
eiffiliated  with  the  human  remains 
should  contact  John  W.  Hiscock, 
Superintendent,  Pipe  Spring  National 
Monument,  HC  65  Box  5,  Fredonia,  AZ 
86022,  telephone,  (520)  643-7105, 
before  July  28, 1995.  Repatriation  of  the 
four  sets  of  human  remains  to  the 
Kaibab  Paiute  Tribe  of  Arizona  will 
begin  after  that  date  if  no  additional 
claimants  come  forward. 

Dated:  June  22,  1995. 
Veletta  Canouts, 

Acting  Departmental  Consulting  Archeologist 
and  Acting  Chief,  Archeological  Assistance 
Division 
|FR  Doc.  95-15883  Filed  6-27-95;  8:45  am] 

BiLUNG  CODE  4310-70-f 


Notice  of  Availability 

summary:  Notice  is  hereby  given  that 
pursuant  to  the  provisions  of  Section  2 
of  the  Act  of  September  28,  1976,  16 
U.S.C.  1901  et  seq.,  and  according  to 


provisions  of  Section  9.17  of  36  CFR  9A, 
Steve  Hicks  has  filed  plans  of  operations 
in  support  of  proposed  appraisal 
sampling  operations  on  lands  embracing 
the  Howtay  Association  Claims  la  and 
2a,  the  Lee  Bench  Howtay  Association 
Claims  1-6,  the  Caribou-Howtay  Claims 
1-4,  the  Little  Audrey  Claims  1-4,  and 
the  Alder  Claims  1-4.  These  unpatented 
mining  claims  are  located  within  E)enali 
National  Park  and  Preserve. 
ADDRESSES:  This  plan  is  available  for 
inspection  during  normal  business 
hours  at  the  following  locations: 
Denali  National  Park  and  Preserve,  Park 
Headquarters,  Denali  National  Park, 
Alaska 
Alaska  System  Support  Office,  Minerals 
Management  Ehvision,  National  Park 
Service,  2525  Gambell  Street,  Room 
107,  Anchorage,  Alaska  99503-2892 
FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Toms,  Assistant  Superintendent, 
Denah  National  Park  and  Preserve,  (907) 
683-2294,  or  Floyd  Sharrock,  Chief, 
Minerals  Management  Division,  (907) 
257-2626,  at  the  addresses  above. 
David  B.  Ames, 

Acting  Field  Director,  Alaska  Field  Office. 
|FR  Doc.  95-15885  Filed  6-27-95;  8:45  am) 

BILUNG  CODE  4310-7IM* 


INTERNATIONAL  TRADE 
COMMISSION 

Pnvestlgations  Nos.  731-TA-732-733 
(Preliminary)] 

Circular  Welded  Non-Alloy  Steel  Pipe 
From  Romania  and  South  Africa 

Determinations 

On  the  basis  of  the  record  '  developed 
in  the  subject  investigations,  the 
Commission  determines, ^  pursuant  to 
section  733(a)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1673b(a)),  that  there  is  a 
reasonable  indication  that  an  industry 
in  the  United  States  is  materially 
injured  or  threatened  with  material 
injury  by  reason  of  imports  from 
Romania  and  South  Africa  of  circular 
welded  non-alloy  steel  pipe,  provided 
for  in  subheadings  7306.30.10  and 
7306.30.50  of  the  Harmonized  Tariff 
Schedule  of  the  United  States,  that  are 
alleged  to  be  sold  in  the  United  States 
at  less  than  fair  value  (LTFV). 

Background 

On  April  26,  1995,  j)etitions  were 
filed  with  the  Commission  and  the 


'  The  record  is  defined  in  §  207.2(f)  of  the 
Commission's  rules  of  practice  and  procedure  (19 
CFR  207.2(0). 

^Chairman  Watson  and  Commissioner  Crawford 
dissenting. 


Federal  Register  /  Vol.  60,  No.  124  /  Wednesday,  June  28.  1995  /  Notices 


33429 


Department  of  Commerce  by  Allied 
Tube,  Harvey,  IL;  Armco/Sawhill, 
Sharon,  PA;  LTV  Steel,  Youngstown, 
OH;  Sharon  Tube,  Sharon,  PA;  Laclede 
Steel,  St.  Louis,  MO;  Wheatland  Tube, 
Collingswood,  NJ;  and  Century  Tube, 
Pine  Bluff,  AR,  alleging  that  an  industry 
in  the  United  States  is  materially 
injured  or  threatened  with  material 
injury  by  reason  of  LTFV  imports  of 
circular  welded  non-alloy  steel  pipe 
from  Romania  and  South  Africa. 
Accordingly,  effective  April  26, 1995, 
the  Commission  instituted  antidmnping 
investigations  Nos.  731-TA-732-733 
(Preliminary). 

Notice  of  the  institution  of  the 
Commission's  investigations  and  of  a 
public  conference  to  be  held  in 
connection  therewith  was  given  by 
posting  copies  of  the  notice  in  the  Office 
of  the  Secretary,  U.S.  International 
Trade  Commission,  Washington,  DC, 
and  by  publishing  the  notice  in  the 
Federal  Register  of  May  3,  1995  (60  FR 
J1828).  The  conference  was  held  in 
Washington,  DC,  on  May  17,  1995,  and 
all  persons  who  requested  the 
opportunity  were  permitted  to  appear  in 
person  or  by  counsel. 

The  Commission  transmitted  its 
determination  in  these  investigations  to 
the  Secretary  of  Commerce  on  Jime  12, 
1995.  The  views  of  the  Commission  are 
contained  in  USITC  PubUcaUon  2899 
(Jime  1995),  entitled  "Circular  Welded 
Non-Alloy  Steel  Pipe  from  Romania  and 
South  Africa:  Investigations  Nos.  731- 
TA-732-733  (PreUminary)." 

Issued:  June  22,  1995. 

By  order  of  the  Ck)mmission. 
Donna  R.  Koehnke, 
Secretary. 
IFR  Doc.  95-15855  Filed  6-27-95;  8:45  am) 

BILUNG  CODE  7020-02-P 


INTERSTATE  COMMERCE 
COMMISSION 

[Ex  Parte  No.  290  (Sub  No.  5)  (95-3)] 
Quarterly  Rail  Cost  Adjustment  Factor 

AGENCY:  Interstate  Commerce 

Commission. 

ACTION:  Approval  of  rail  cost  adjustment 

factor  and  decision. 

SUMMARY:  The  Commission  has 
approved  a  third  quarter  1995  rail  cost 
adjustment  factor  (RCAF)  and  cost  index 
filed  by  the  Association  of  American 
Railroads.  The  third  quarter  RCAF 
(Unadjusted)  is  1.080.  The  third  quarter 
RCAF  (Adjusted)  is  0.816,  a  decrease  of 
0.5%  from  the  second  quarter  1995 
RCAF  (Adjusted).  Maximum  third 
quarter  1995  RCAF  rate  levels  may  not 


exceed  99.5%  of  maximvun  second 
quarter  1995  rate  levels. 
EFFECTIVE  DATE:  July  1,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  C.  Hasek.  (202)  927-6239  or  H. 
Jeff  Warren,  (202)  927-6243.  TDD  for 
the  hearing  impaired:  (202)  927-5721. 
SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision  write  to,  call, 
or  pick  up  in  person  from:  Dynamic 
Concepts,  Inc.,  Room  2229,  Interstate 
Commerce  Commission  Building,  1201 
Constitution  Avenue,  N.W., 
Washington,  DC  20423,  or  telephone 
(202)  ^89-4357/4359.  [Assistance  for 
the  hearing  impaired  is  available 
through  TDD  services  (202)  927-5721.) 

This  action  will  not  significantly 
affect  either  the  quality  of  the  human 
environment  or  energy  conservation. 

Pursuant  to  5  U.S.C.  605fb),  we 
conclude  that  our  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act. 

Decided:  June  16. 1995. 

By  the  Commission,  Chairman  Morgan, 
Vice  Chairman  Owen,  and  Commissioners 
Simmons  and  McDonald. 
Vernon  A.  Williams, 
Secretary. 
IFR  Doc.  95-15764  Filed  6-27-95;  8:45  am) 

BiLUNG  CODE  703S-01-P 


DEPARTMENT  OF  JUSTICE 
Information  Collections  Under  Review 

The  Office  of  Management  and  Budget 
(OMB)  has  been  sent  the  following 
collection(s)  of  information  proposals 
for  review  imder  the  provisions  of  the 
Paperwork  Reduction  Act  (44  USC 
Chapter  35)  and  the  Paperwork 
Reduction  Reauthorization  Act  since  the 
last  list  was  published.  Entries  are 
grouped  into  submission  categories, 
with  each  entry  containing  the 
following  information: 

(1)  the  title  of  the  form/collection; 

(2)  the  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection; 

(3)  who  wiU  be  asked  or  required  to 
respond,  as  well  as  a  brief  abstract; 

(4)  an  estimate  of  the  total  number  of 
respondents  and  the  amoimt  of  time 
estimated  for  an  average  respondent  to 
respond; 

(5)  an  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection;  and, 

(6)  an  indication  as  to  whether 
Section  3504(h)  of  Public  Law  96-511 
applies. 


Comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
OMB  reviewer,  Mr.  Jeff  Hill  on  (202) 
395-7340  and  to  the  Department  of 
Justice's  Clearance  Officer,  Mr.  Robert  B. 
Briggs.  on  (202)  514-4319.  If  you 
anticipate  commenting  on  a  form/ 
collection,  but  find  that  time  to  prepare 
such  comments  will  prevent  you  from 
prompt  submission,  you  should  notify 
the  OMB  reviewer  and  the  Department 
of  Justice  Clearance  Officer  of  your 
intent  as  soon  as  possible.  Written 
comments  regarding  the  burden 
estimate  or  any  other  aspect  of  the 
collection  may  be  submitted  to  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503,  and  to  Mr. 
Robert  B.  Briggs,  Department  of  Justice 
Clearance  Officer,  Systems  Policy  Staff/ 
Information  Resources  Management/ 
Justice  Management  Division,  Suite  850, 
WCTR,  Washington,  DC  20530. 

Reinstatement,  With  Changes,  of  a 
Previously  Approved  Collection  for 
Which  Approval  Has  Expired 

(1)  Survey  of  Inmates  of  Local  Jails. 

(2)  Form  SIJ-43,  Form  SIJ-50.  Bureau 
of  Justice  Statistics. 

(3)  Primary=lndividuals  and 
households.  Others:  State,  Local  or 
Tribal  Government.  This  survey  will 
profile  jail  inmates  nationwide; 
determine  trends  in  inmate 
composition,  criminal  histories,  and 
drug  use;  report  on  guns  and  crime  as 
well  as  victims  of  crime.  The  data  will 
be  used  by  the  Bureau  of  Justice 
Statistics,  Congress,  researchers, 
practitioners,  and  others  in  the  criminal 
justice  community. 

(4)  6,430  total  annual  respondents  at 
1.0  hours  per  response. 

(5)  6,430  armual  burden  hours. 

(6)  Not  applicable  under  Section 
3504(h)  of  Public  Law  96-511. 

PubHc  comment  on  this  item  is 
encouraged. 

Dated:  June  22,  1995. 
Robert  B.  Briggs, 

Department  Clearance  Officer,  United  States 
Department  of  Justice. 
IFR  Doc.  95-15794  Filed  6-27-95;  8:45  am] 

BILUNG  CODE  441»-1S-M 


Notice  Of  Lodging  of  Consent  Decree 
Pursuant  to  the  Clean  Air  Act 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  a  proposed  Partial  Consent 
Decree  in  United  States  v.  Consolidated 
Rail  Corp.  ("Conrail"),  Civil  Action  No. 
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94-1437  (E.D.Pa.),  was  lodged  on  June 
20, 1995,  writh  the  United  States  District 
Court  for  the  Eastern  District  of 
Pennsylvania.  The  decree  addresses 
Conrail's  violations  of  Section  112  of  the 
Clean  Air  Act  (thfe  "Act"),  42  U.S.C. 
7412,  and  certain  provisions  of  the 
National  Emission  Standard  for 
Hazardous  Air  Pollutants  for  asbestos 
("Asbestos  NESHAP")  which  occurred 
at  the  Port  Richmond  Grain  Elevator 
facility  located  at  2870  E.  Allegheny 
Avenue,  Philadelphia,  PA.  Conrail  owns 
the  Grain  Elevator,  which  was  being 
renovated  during  the  time  the  violations 
occurred,  in  late  1992  and  early  1993. 
Conrail's  violations  included  failure  to 
notify  the  City  of  Philadelphia  or  EPA 
of  asbestos  removal  activities  involved 
in  the  renovation,  failure  to  wet 
adequately  the  asbestos  that  was  being 
removed  from  the  facility,  and  failure  to 
assure  that  no  visible  emissions  were 
released  into  the  outdoor  atmosphere. 

Under  the  proposed  Partial  Consent 
Decree,  Conrail  has  agreed  to  pay  a  civil 
penahy  of  $800,000  to  resolve  its 
liability  in  the  instant  District  Court 
action  as  Well  as  its  habilities  in  an 
unrelated  administrative  asbestos 
NESHAP  action  involving  another 
Conrail  facility  in  Philadelphia. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
Partial  Consent  Decree.  Comments 
should  be  addressed  to  the  Assistant 
Attorney  General  for  the  Environment 
and  Natural  Resources  Division, 
Department  of  Justice,  Washington,  D.C. 
20530,  and  should  refer  to  United  States 
V.  Consolidated  Rail  Corp.,  DOJ  Ref. 
#90-5-2-1-1883. 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  615  Chestnut  Street, 
13th  Floor,  Suite  1300,  Philadelphia 
Life  Building,  Philadelphia, 
Pennsylvania  19106;  the  Region  III 
Office  of  the  Environmental  Protection 
Agency,  841  Chestnut  Building, 
Philadelphia,  Pennsylvania  19107;  and 
at  the  Consent  Decree  Library,  1120  G 
Street,  N.W.,  4th  Floor,  Washington, 
D.C.  20005,  (202)  624-0892.  A  copy  of 
the  proposed  consent  decree  may  be 
obtained  in  person  or  by  mail  from  the 
Consent  Decree  Library,  1120  G  Street, 
N.W.,  4th  Floor,  Washington.  D.C. 
20005.  In  requesting  a  copy  please  rofer 
to  the  referenced  case  and  enclose  a 
check  in  the  amornt  of  $7.00  (25  cents 


per  page  reproduction  costs),  payable  to 

the  Consent  Decree  Library. 

Bruce  S.  Gelber, 

Acting  Section  Chief.  Environmental 

Enforcement  Section,  Environment  and 

Natural  Resources  Division. 

(FR  Doc.  95-15777  Filed  &-27-95;  8:45  am] 

84LLJNG  CODE  4410-01-M 


Notice  of  Lodging  of  Partial  Consent 
Decree  for  Claims  Under  Section 
107(a)  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 

In  accordance  with  Department  policy 
and  28  CFR  50.7,  notice  is  hereby  given 
that  on  June  15,  1995,  a  proposed  Partial 
Consent  Decree  in  United  States  v. 
Smuggler-Durant  Mining  Corporation,  et 
al..  Civil  Action  No.  89-C-1802,  was 
lodged  with  the  United  States  District 
Court  of  the  District  of  Colorado.  The 
Complaint  in  this  case  was  brought 
under  Section  107(a)  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980.  as  amended  ("CERCLA"), 
42  U.S.C.  9601  et  seq.,  against  several 
parties  who  are  owners  or  operators  of 
facilities  at  which  hazardous  substances 
are  being  released  into  the  environment, 
or  who  owned  or  operated  facilities  at 
a  time  when  hazardous  substances  were 
disposed  of  there.  The  United  States' 
Complaint  sought  recovery  of  costs 
incurred  and  to  be  incurred  by  the 
United  States  in  connection  with  the 
clean  up  of  hazardous  substances  at  the 
Smuggler  Mountain  Superfund  Site 
("Site")  in  and  adjacent  to  the  Qty  of 
Aspen,  Colorado. 

The  proposed  partial  Consent  Decree 
involves  the  Smuggler  Ehirant  Mining 
Corporation  ("SDMC").  This  decree 
settles  claims  brought  by  the  United 
States  against  SDMC  under  Section 
107(a)  of  CERCLA.  42  U.S.C.  9607(a), 
and  provides  SDMC  a  convenant  not  to 
sue  for  past  and  future  response  costs  or 
response  actions  under  Sections  106 
and  107(a)  of  CERCLA,  42  U.S.C.  9606 
and  9607(a),  and  Section  7003  of  RCRA. 
42  U.S.C.  6973.  regarding  Operable  Unit 

1  of  the  Site.  The  proposed  partial 
consent  decree  dismissed  without 
prejudice  the  claims  of  the  United  States 
against  SDMC  regarding  Operable  Unit 

2  of  the  Site.  In  return.  SDMC  will 
reimburse  the  United  States  $400,000 
for  response  costs  incurred  in 
connection  with  the  Site.  Finally,  the 
decree  resolves  potential  counterclaims 
by  SDMC  against  the  United  States  for 
any  activities  conducted  on-Site  by  any 
instrumentality  of  the  United  States. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 


date  of  entry  of  this  publication 
comments  relating  to  the  proposed 
Partial  Consent  Decree.  Comments 
should  be  addressed  to  the  Assistant 
Attorney  General  of  the  Environment 
and  Natural  Resources  Division, 
Department  of  Justice.  P.O.  Box  7611. 
Ben  Franklin  Station.  Washington.  DC 
20044.  and  should  refer  to  United  States 
V.  Smuggler-Durant  Mining  Corporation, 
et  al..  DOJ  Ref.  No.  90-11-2-174.  hi 
accordance  with  Section  7003(d)  of 
RCRA.  42  U.S.C.  6973(d),  commenters 
may  request  a  public  meeting  in  the 
affected  area. 

The  proposed  Partial  Consent  Decree 
may  be  examined  at  the  Environment 
and  Natural  Resources  Division, 
Department  of  Justice  Field  Office,  Suit 
945,  999  18th  Street— North  Tower. 
Denver,  Colorado  80202  and  at  the 
Region  VIII  Office  of  the  Environmental 
Protection  Agency,  999  18th  Street, 
Suite  500,  Denver,  Colorado  80202. 
Copies  of  the  proposed  Partial  Consent 
Decree  may  also  be  examined  at  or 
obtained  by  mail  from  the  Consent 
Decree  Library,  1120  G  Street,  NW.,  4th 
Floor,  Washington,  DC  20005,  (202) 
624-0892.  In  requesting  a  copy  please 
refer  to  the  referenced  case  and  enclose 
a  check  in  the  amoimt  of  $7.00  for  the 
decree  (additional  charges  may  apply  if 
attachments  are  requested)  (twenty-five 
cents  per  page  reproduction  costs) 
payable  to  the  "Consent  Decree 
Library." 
Bruce  S.  Gelber, 

Acting  Chief,  Environmental  Enforcement 
Section. 
[FR  Doc.  95-15778  Filed  6-27-95;  8:45  am] 

BILUNG  CODE  4401 -01-M 


Notice  of  Lodging  of  Consent  Decree 
in  United  States  v.  Ford  Motor 
Company  Under  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 

Notice  is  hereby  given  that  a  proposed 
consent  decree  in  United  States  v.  fames 
H.  Spiegelberg.  Civil  Action  No.  95  CV 
72450DT.  was  lodged  with  the  United 
States  District  Court  for  the  Eastern 
District  of  Michigan,  Flint  Office  on 
June  19, 1995.  This  action  was  brought 
pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation,  and  LiabiUty  Act 
("CERCLA"),  42  U.S.C.  9601,  et  seq.  to 
recover  costs  expended  by  the  United 
States  in  connection  vdth  the 
"Spiegelberg  Superfund  Site"  (See  the 
National  Priorities  List  in  40  CFR  Part 
300,  Appendix  B)  which  is  located  on 
Spicer  Road,  in  Green  Oak  Township.  . 
Livingston  County.  Michigan.  Under  the 
proposed  decree.  Spiegelberg  has  agreed 
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to  pay  $97,000  in  partial  reimbursement 
of  past  response  costs  incurred  by  the 
United  States  in  connection  with  the 
Spiegelberg  Site. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
consent  decree  for  a  period  of  30  days 
from  the  date  of  this  publication. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division,  Department  of  Justice, 
Washington,  D.C.  20530.  All  comments 
should  refer  to  United  States  v.  fames  H. 
Spiegelberg.  DJ  Ref.  #90-11-2-2856. 

The  proposed  consent  decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney  for  the  Eastern  District 
of  Michigan.  Flint  Office.  600  Church 
Street,  Room  206,  Federal  Building, 
Flint,  Michigan  48502;  the  Region  V 
Office  of  the  U.S.  Environmental 
Protection  Agency,  77  West  Jackson 
Street,  Seventh  Floor,  Chicago,  Illinois 
60604;  and  at  the  Consent  Decree 
Library,  1120  G  Street  NW.,  4th  Floor, 
Washington,  D.C.  20005,  (202)  624- 
0892.  A  copy  of  the  proposed  consent 
decree  may  be  obtained  in  person  or  by 
mail  from  the  Consent  Decree  Library, 
1120  G  Street  NW.,  4th  Floor, 
Washington,  D.C.  20005.  In  requesting  a 
copy,  please  refer  to  the  referenced  case 
and  enclose  a  check  in  the  amount  of 
$4.50  (twenty-five  cents  per  page 
reproduction  costs)  payable  to  the 
Consent  Decree  Library. 
Bruce  S.  Gelber, 

Acting  Chief  Environmental  Enforcement 
Section,  Environment  and  Natural  Resources 
Division. 
[FR  Doc.  95-15779  Filed  6-27-95;  8.45  am] 
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Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993 — Bell  Communications 
Research,  inc. 

Notice  is  hereby  given  that,  on  May 
31,  1995,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993,  15  U.S.C.  4301 
et  seq.  ("the  Act"),  Bell 
Communications  Research,  Inc. 
("Bellcore")  has  filed  written 
notifications  on  behdf  of  Bellcore; 
Tektronix,  Inc.  ("Tektronix");  and  The 
University  of  Pennsylvania  ("UPenn") 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  and  (2)  the  nature  and 
objectives  of  the  venture.  The 
notifications  were  filed  for  the  purpose 
of  invoking  the  Act's  provisions  limiting 


the  recovery  of  antitrust  plaintiffs  to 
actual  damages  under  specified 
circumstances.  Pursuant  to  Section  6(b) 
of  the  Act,  the  identities  of  the  parties 
are  Bellcore,  Livingston,  NJ;  Tektronix. 
Beaverton,  OR;  and  UPenn. 
Philadelphia,  PA.  Bellcore.  TekUonix, 
and  UPenn  entered  into  Articles  of 
Collaboration,  effective  as  of  May  2, 
1995,  establishing  a  consortium  to 
engage  in  a  collaborative  research  effort 
of  limited  duration  in  order  to  gain 
further  knowledge  in  the  area  of 
asynchronous  transfer  mode  ("ATM") 
interoperability  technology  and  to  better 
understand  the  applications  of  such 
technology  for  telecommunications 
networks,  particularly  exchange  and 
exchange  access  service  networks. 
Constance  K.  Robinson, 
Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  95-15780  Filed  6-27-95;  8:45  am] 
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Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993 — Cable  Television 
Laboratories,  Inc.;  Scientific  Atlanta 
Inc. 

Notice  is  hereby  given  that,  on  May 
11. 1995.  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993. 15  U.S.C.  4301 
et  seq.  ("the  Act").  Cable  Television 
Laboratories,  Inc.  ("CableLabs");  and 
Scientific  Atlanta  hic.  ("SA"),  filed 
written  notifications  simultaneously 
with  the  Attorney  Gener&l  and  the 
Federal  Trade  Commission  disclosing 
(1)  the  identities  of  the  parties  and  (2) 
the  nature  and  objectives  of  the  venture. 
The  notifications  were  filed  for  the 
purpose  of  invoking  the  Act's  provisions 
limiting  the  recovery  of  antitrust 
plaintiffs  to  actual  damages  under 
specified  circumstances.  Pursuant  to 
Section  6(b)  of  the  Act.  the  identities  of 
the  parties  are  CableLabs,  Boulder,  CO; 
and  SA,  Norcross,  GA. 

The  area  of  planned  activity  is  to 
conduct  certain  tests  of  a  prototype 
modem  for  digital  signal  transmission 
on  North  American  cable  television 
systems. 

Constance  K.  Robinson, 
Director  of  Operations.  Antitrust  Division. 
[FR  Doc.  95-15781  Filed  6-27-95;  8:45  am] 
BILLING  CODE  4410-01-M 


Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1933 — Corporation  for  Open 
Systems  International 

Notice  is  hereby  given  that,  on  March 
31,  1995.  pursuant  to  Section  6(a)  of  the 


National  Cooperative  Research  and 
Production  Act  of  1993. 15  U.S.C.  4301 
et  seq.  ("the  Act"),  the  Corporation  for 
Open  Systems  International  has  filed 
written  notifications  simultaneously 
with  the  Attorney  General  and  the 
Federal  Trade  Commission  disclosing 
changes  in  its  membership  status.  The 
notifications  were  filed  for  the  purpose 
of  extending  the  Act's  provisions 
limiting  the  recovery  of  antitrust 
plaintiffs  to  actual  damages  under 
specified  circumstances.  Specifically, 
Booz- Allen  &  HamiUon,  Inc.,  Central 
and  South  West  Services.  Inc.,  DSET 
Corporation,  the  General  Services 
Administration,  Hewlett-Packard 
Company,  HP  Idacom  (formerly  known 
as  Idacom  Electronics  Ltd.).  Life  Cycle 
Technology  Corporation,  Tekelec,  Inc., 
and  Unified  Communications.  Inc., 
ceased  membership  in  COS  effective 
December  31,  1994.  Applied  Digital 
Access,  Inc.,  San  Diego,  CA,  became  an 
Associate  of  COS  SONET 
Interoperability  Forum  (the  "Fonmi") 
effective  January  3, 1995;  National 
Computing  Centre,  Manchester, 
UNITED  KINGDOM;  The  Oasys  Group, 
LLC,  Los  Gatos,  CA,  became  Auditing 
Members  of  the  Forum  effective  January 
3, 1995;  COS  has  established  the  DVHT 
EIG  to  conduct  research  regarding 
communications  and  interoperability 
between  digital  video  home  terminals 
and  networks  and  other  equipment  in 
an  open  digital  video  network. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  the 
Corporation  for  Open  Systems 
International  intends  to  file  additional 
written  notification  disclosing  all 
changes  in  membership. 

On  May  14,  1986,  the  Corporation  for 
Open  Systems  International  filed  its 
original  notification  pursuant  to  Section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  June  1, 1986  (51  FR  21260). 

The  last  notification  was  filed  with 
the  Department  on  December  22.  1994. 
A  notice  was  published  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  March  23, 1994  (60  FR  15307). 
Constance  K.  Robinson. 
Director  of  Operations.  Antitrust  Division. 
[FR  Doc.  95-15792  Filed  6-27-95;  8:45  am) 
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Notice  Pursuart  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— "EHC  Technologies 
Consortium  Electrical  Energy-Source 
Alternatives,"  a  Cooperative  Industry 
Research  Study 

Notice  is  hereby  given  that,  on  April 
13,  1995,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993.  15  U.S.C.  4301 
et  seq.  ("the  Act"),  Southwest  Research 
Institute  (SwRI")  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership  status.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circiimstances. 
Specifically,  Centre  Ricerche  Fiat  has 
withdrawm  from  participation;  and  the 
period  of  performance  has  been 
extended  to  February  28,  1995. 

No  other  changes  nave  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  the  project  remains 
open,  and  SwRI  intends  to  file 
additional  UTitten  notification 
disclosing  all  changes  in  membership. 

On  October  18, 1993  SwRI  filed  its 
original  notification  pursuant  to  Section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  January  14.  1994  (59  FR  2438- 
9).  The  last  notification  was  filed  with 
the  Department  on  January  27,  1994.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  March  23, 1995  (65  FR  15307). 
Constance  K.  Robinson, 
Director  of  Operations.  Antitrust  Division. 
[FR  Doc.  95-15787  Filed  6-27-95;  8:45  am) 
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Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993 — Financial  Services 
Technology  Consortium,  Inc. 

Notice  is  hereby  given  that,  on  April 
20,  1995,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993,  15  U.S.C.  4301 
et  seq.  ("the  Act^'),  Financial  Services 
Technology  Consortium,  Inc.  (the 
"Consortium")  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership.  The  notifications  were 
filed  for  the  purpose  of  extending  the 
Act's  provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances.  The 


following  party  was  admitted  as 
Principal  Member:  Bamett  Bank, 
Jacksonville.  FL.  The  following  parties 
were  admitted  as  Associate  Members  of 
the  Consortium:  CU  Cooperative 
Systems.  Inc.,  Pomona,  CA;  Bolt 
Beranek  and  Newman  Inc.,  Cambridge, 
MA;  Unisys  Corporation.  Plymouth,  MI; 
Digital  Equipment  Corporation, 
Merrimack,  NH;  The  Tower  Group, 
Wellesley,  MA;  CommerceNet,  Menlo 
Park,  CA;  and  Cybercash,  Reston,  VA. 
The  following  party  was  admitted  as  an 
Advisory  Member  of  the  Consortium: 
United  States  Postal  Service, 
Washington,  DC. 

No  other  changes  have  been  made  in 
either  the  membership  or  plaimed 
activity  of  the  Consortium.  Membership 
remains  open,  and  the  Consortium 
intends  to  file  additional  written 
notifications  disclosing  all  changes  in 
membership. 

On  October  21, 1993,  the  Consortium 
filed  its  original  notification  pursuant  to 
Section  6(a)  of  the  Act.  The  IDepartment 
of  Justice  published  a  notice  in  the 
Federal  Register  pursuant  to  Section 
6(b)  of  the  Act  on  December  14,  1993 
(58  FR  65399). 

The  last  notification  was  filed  with 
the  Department  on  January  18, 1995.  A 
notice  for  this  filing  has  not  yet  been 
published  in  the  Federal  Register. 
Constance  K.  Robinson, 
Director  of  Operations,  Antitrust  Division. 
IFR  Doc.  95-15782  Filed  6-27-95;  8:45  am) 
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Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Actof  1993,  Fuel  Cell 
Commercialization  Group 

Notice  is  hereby  given  that,  on  May 
31, 1995,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993, 15  U.S.C.  4301 
et  seq.  ("the  Act"),  the  Fuel  Cell 
Commercialization  Group  ("FCCG")  has 
filed  written  notification  simultaneously 
with  the  Attorney  General  and  the 
Federal  Trade  Commission  disclosing 
the  resignation  and  withdrawal  of  six 
members  of  the  FCCG.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  £uititrust  plaintiffs  to  actual 
damages  under  specified  circumstances. 
Specifically,  the  FCCG  advised  that 
Public  Service  Electric  and  Gas 
Company;  General  Public  Utilities 
Service  Corporation;  Southern 
California  Gas  Company;  Arizona 
Electric  Power  Cooperative;  City  of  Palo 
Alto  Utilities  Department;  and  City  of 
Riverside  Public  Utilities  Department 
are  no  longer  members  of  the  FCCG. 


No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  FCCG.  Membership  in  the 
FCCG  remains  open,  although  certain 
membership  benefits  are  based  in  part 
on  the  date  on  which  the  member  joined 
the  organization.  The  FCCG  intends  to 
file  additional  written  notification 
disclosing  all  changes  in  its 
membership. 

On  September  21,  1990,  the  FCCG 
filed  its  original  notification  pursuant  to 
section  6(a)  of  the  Act.  The  Department 
of  Justice  published  a  notice  in  the 
Federal  Register  pursuant  to  section 
6(b)  of  the  Act  on  October  25, 1990,  55 
FR  43050.  The  last  notification  was  filed 
with  the  Department  on  March  3,  1994. 
A  notice  was  published  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  April  11.  1994.  59  FR  17110. 
Constance  K.  Robinson, 
Director  of  Operations.  Antitrust  Division. 
(FR  Doc.  95-15783  Filed  6-27-95:  8:45  am) 
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Notice  Pursuant  to  the  National 
Cooperative J^esearch  and  Production 
Act  of  1993 — Health  Information 
Initiative  Consortium 

Notice  is  hereby  given  that,  on  March 
30, 1995,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993.  15  U.S.C.  4301 
et  seq.  ("the  Act"),  the  Health 
Informatics  Initiative  Consortium  (the 
"Consortium")  has  filed  vTitten 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  and  (2)  the  nature  and 
objectives  of  a  research  and  production 
venture.  The  notifications  were  filed  for 
the  purpose  of  invoking  the  Act's 
provisions  liiniting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances.  Pursuant 
to  Section  6(b)  of  the  Act,  the  identities 
of  the  parties  are:  The  Koop  Foundation, 
Inc.  Hanover,  NH;  AT&T  Corporation, 
Basking  Ridge,  NJ;  Booz-Allen  & 
Hamilton,  Inc.,  McLean,  VA; 
Corporation  for  Studies  and  Analysis 
(CSA),  Centreville.  VA;  D.  Appleton 
Company.  Inc.  (DACOM),  Manhattan 
Beach.  CA;  Logicon.  Inc.  Arlington,  VA; 
Meta  Software,  Cambridge,  MA;  Oracle 
Corporation.  Redwood  Shores,  CA; 
Science  Applications  International 
Corporation  (SAIC).  Falls  Church.  VA; 
Systems  Research  and  Applications 
Corporation  (SRA).  Arlington,  VA; 
Western  Consortium  for  Public  Health, 
Berkeley,  CA;  and  Wizdom  Systems, 
Inc.,  Naperville,  IL. 

The  nature  and  objectives  of  the 
Consortium  are  to  collaborate  on 
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research  and  development  of  emerging 

information  technologies  in  the  health 

care  industry. 

Constance  K.  Robinson, 

Director  of  Operations.  Antitrust  Division. 

IFR  Doc.  95-15793  Filed  6-27-95;  8:45  am] 
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Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993 — Microelectronics  and 
Computer  Technology  Corporation 

Notice  is  hereby  given  that,  on  May 
24,  1995,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993,  15  U.S.C.  4301 
et  seq.  ("the  Act"),  Microelectronics  and 
Computer  Technology  Corporation 
("MCC")  has  filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership.  The  notifications  were 
filed  for  the  purpose  of  extending  the 
Act's  provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances. 
Specifically,  the  changes  are  as  follows: 
Digital  Equipment  Corporation, 
Marlboro,  MA,  has  agreed  to  participate 
in  MCC's  TRICE  Project;  Express  Star 
Systems,  Austin,  TX,  has  agreed  to 
participate  in  MCC's  Infosleuth  Project; 
and  EINet  Acquisition  Corporation, 
Austin,  TX,  has  agreed  to  become  an 
Associate  Member.  Bell 
Communications  Research  Corporation 
and  Unisys  Corporation  have  not 
renewed  their  Associate  memberships 
with  MCC. 

On  December  21,  1984,  MCC  filed  its 
original  notification  pursuant  to  Section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  January  17, 1985  (50  Fed.  Reg. 
2633). 

The  last  notification  was  filed  with 
the  Department  on  November  17,  1994. 
A  notice  was  published  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  April  13,  1995  (60  FR  18857). 
Constance  K.  Robinson, 
Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  95-15784  Filed  6-27-95;  8:45  am] 
BILUNG  CODE  4410-01-M 


et  seq.  ("the  Act"),  the  Network 
Management  Forum  ("the  Forum")  has 
filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  additions  to  its 
membership.  The  additional 
notifications  were  filed  for  the  purpose 
of  extending  the  Act's  provisions 
hmiting  the  recovery  of  antitrust 
plaintiffs  to  actual  damages  under 
specified  circumstances.  Specifically, 
the  identities  of  the  new  members  to  the 
venture  are  as  follows:  ISICAD, 
Anaheim,  CA;  LJDDS  Commimications, 
hic,  Tulsa,  OK;  and  SBC 
Communications  Inc.,  St.  Louis,  MO  are 
Corporate  Members.  DSI  PTY  Ltd., 
Toowong,  Queensland,  AUSTRALIA; 
Gruppe  Fur  Angewandte  Informatik  Ag, 
Herrenschwanden,  SWITZERLAND;  ISR 
Global  Telecom,  Orlando,  FL;  Samsung 
Electronics  Co.,  Ltd.,  Seoul,  KOREA; 
and  TCSI,  Berkeley,  CA  are  Associate 
Members.  National  Aeronautics  and 
Space  Agency,  Greenbelt,  MD;  Nova 
Lepidoptera  Ltd..  Ilford,  Essex,  UK; 
0]^n  Technology  Pty  Ltd.,  North 
Sydney,  AUSTRAUA;  Stanford 
Telecom,  Reston,  VA;  and  Technology 
Partners  International,  Columbus,  OH 
are  Affiliate  Members. 

No  other  changes  have  been  made 
since  the  last  notification  filed  vdth  the 
Department,  in  either  the  membership 
or  plaimed  activity  of  the  group  research 
project.  Membership  in  this  group 
research  project  remains  open,  and  the 
Forum  intends  to  file  additional  written 
notification  disclosing  all  changes  in 
membership. 

On  October  21,  1988,  the  Forum  filed 
its  original  notification  pursuant  to 
Section  6(a)  of  the  Act.  The  Department 
of  Justice  published  a  notice  in  the 
Federal  Register  pursuant  to  Section 
6(b)  of  the  Act  on  December  8,  1988  (53 
FR  49615). 

The  last  notification  was  filed  with 
the  Department  on  March  14,  1995.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  May  24,  1995  (60  FR  27559). 
Constance  K.  Robinson, 
Director  of  Operations.  Antitrust  Division. 
[FR  Doc.  95-15785  Filed  6-27-95;  8:45  am] 
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Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— Network  Management 
Forum 

Notice  is  hereby  given  that,  on  Jime  6, 
1995,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993, 15  U.S.C.  4301 


Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1933 — Cooperative  Research 
and  Development  Agreement  No. 
SC92/1074  Seismic  Source 
Development 

Notice  is  hereby  given  that,  on  May 
26, 1995,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 


Production  Act  of  1993, 15  U.S.C.  4301. 
et  seq.  ("Act"),  the  Participants  in  the 
Cooperative  Research  and  Development 
Agreement  No.  SC92/1074  ("CRADA") 
titled  "Seismic  Source  Development," 
have  filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  with  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  to  CRADA,  and  (2)  the 
nature  and  objectives  of  the  venture. 
The  notification  were  filed  for  the 
purpose  of  invoking  the  Act's  provisions 
Umiting  the  recovery  of  antitrust 
plaintiffs  to  actual  damages  under 
specified  circumstances.  Pursuant  to 
Section  6(b)  of  the  Act,  the  identities  of 
the  current  parties  participating  in  the 
CRADA  are  Amoco  Production 
Company,  Tulsa.  OK;  Chevron 
Petroleum  Technology  Company, 
Houston,  RX;  Conoco,  Inc..  Houston, 
TX;  Exxon  Production  Research 
Production  Company,  Houston,  TX;  E- 
Systems,  Montek  Division,  Salt  Lake 
City,  UT;  Gas  Research  Institute, 
Chicago,  IL;  Pelton  Company,  Inc., 
Ponca  City,  OK;  and  Sandia 
Corporation,  Albuquerque,  NM. 

The  objective  of  this  Project  is  to 
investigate  the  feasibility  with  respect  to 
the  technical  definition  and 
establishment  of  as  well  as  the 
development  of  a  downhole  seismic 
source.  The  general  objectives  of  (he 
Project  are  to  develop  a  seismic  source 
having  an  advanced  hydraulic  system 
with  high-temperature  electronics  along 
with  a  high  frequency  seismic  receiver. 
This  technology  is  useful  to  image  the 
region  between  two  boreholes,  to 
determine  the  geologic  structure,  rock 
properties,  and  possibly  the  fluid 
statuation  between  the  boreholes.  The 
seismic  source  developed  hereunder  is 
positioned  in  one  borehole  and  the 
seismic  receiver  is  positioned  in  the 
other,  to  permit  the  generation  of  a 
topographic  image  of  the  earth.  The 
results  of  the  Project  v«ll  be  evaluated 
to  demonstrate  the  potential  for 
commercial  use  of  the  technologies 
developed  thereunder  and  to  identify 
which  limiting  factors  might  restrict  this 
appUcation. 

Participation  in  this  venture  will 
remain  open  to  all  interested  persons 
and  organizations  until  the  Project 
Completion  Date,  which  is  presently 
anticipated  to  occur  approximately 
March  1.  1996.  The  Participants  intend 
to  file  additional  written  notifications 
disclosing  all  changes  in  the 
membership  of  the  group  of  Participants 
involved  in  this  Project. 

Information  regarding  participation  in 
the  Project  may  be  obtained  from  Robert 
F.  Heming,  Chevron  Petroleum 
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Technology  Company,  2811  Hayes 
Road,  Houston,  TX  77082. 
Constance  K.  Robinson, 

Director  of  Operations  Antilmst  Division. 
|FR  Doc.  95-15786  Filed  6-27-95;  8:45  ami 

BILUNO  CODE  4410-01-M 

Drug  Enforcement  Administration 

[Docket  No.  94-68] 

Lawson  A.  Akpulonu,  M.O.;  Revocation 
of  Registration 

On  May  16, 1994,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  Lawson  A.  Akpulonu, 
M.D.  (Respondent),  who  currently  holds 
DEA  Certificates  of  Registration  in  Los 
Angeles,  Culver  City,  South  Gate  and  El 
Monte,  California,  proposing  to  revoke 
his  DEA  Certificates  of  Registration, 
AA9426481,  BA3296286,  BA3386679 
and  BA3295931,  as  a  practitioner, 
pursuant  to  21  U.S.C.  824(a)(5). 
Specifically  the  Order  to  Show  Cause 
alleged:  between  January  1981  and 
December  1990,  Respondent  submitted 
false  Medicaid  claims  to  the  California 
Medical  Assistance  Program  and,  as  a 
result.  Respondent  obtained  over 
$15,000  to  which  he  was  not  entitled;  in 
March  1991,  Respondent  pled  quality  to 
and  was  convicted  of  one  count  of 
Section  14107  of  the  California  Welfare 
and  Institution  Code,  presenting  a  false 
Medicaid  claim,  in  the  Municipal  Court 
of  Los  Angeles  Judicial  District  Court 
and  as  a  result  of  such  conviction. 
Respondent  paid  a  $5,000  fine  and  was 
placed  on  probation;  and  effective 
October  15, 1992,  the  Office  of  Inspector 
General,  United  States  Department  of 
Health  and  Human  Services,  excluded 
Respondent  from  participating  in  the 
Medicare  program  and  in  any  State 
health  care  program  pursuant  to  42 
U.S.C.  1320a-7(a),  for  a  period  of  five 
years. 

The  Order  to  Show  Cause  was  sent  to 
Respondent  by  registered  mail  and 
Respondent  submitted  a  timely  request 
for  a  hearing.  Pursuant  to  an  order  of  the 
administrative  law  judge,  the 
Government  filed  its  prehearing 
statement.  Although  Respondent 
requested  and  was  granted  an  extension 
of  time  in  which  to  file  his  prehearing 
statement,  he  failed  to  file  a  prehearing 
statement  or  a  second  motion  to  extend 
the  time  to  file  his  prehearing  statement. 
Consequently,  on  October  20,  1994,  the 
administrative  law  judge  terminated  the 
proceedings. 

Pursuant  to  21  CFR  1301.54(d)  and 
1301.54(e),  Respondent  is  deemed  to 


have  waived  his  opportunity  for  a 
hearing.  Accordingly,  the  Deputy 
Administrator  now  enters  his  final  order 
in  this  matter  without  a  hearing  and 
based  upon  the  investigative  file.  21 
CFR  1301.57. 

The  investigative  file  reveals  that  the 
Division  of  Medical  Quality,  Medical 
Bo£u-d  of  California.  Department  of 
Consumer  Affairs,  State  of  California 
(Medical  Board)  suspended 
Respondent's  medical  license  and  his 
privilege  to  handle  controlled 
substances,  effective  April  14,  1995. 
Although  the  Medical  Board  had  a 
pending  accusation  against  Respondent 
based  upon  allegations  which  included 
those  set  forth  in  the  Order  to  Show 
Cause,  the  recent  suspension  was  based 
upon  new  allegations  that  Respondent 
had  committed  sexual  battery  against 
female  patients  while  these  patients 
wsre  under  sedation. 

Since  Respondent  is  not  authorized  to 
prescribe,  dispense,  administer  or 
otherwise  handle  controlled  substances 
in  the  State  of  CaUfomia,  the  Deputy 
Administrator  concludes  that  DEA  does 
not  have  the  statutory  authority  under 
the  Controlled  Substances  Act  to 
continue  or  renew  the  registrations  if 
the  registrant  is  without  state  authority 
to  handle  controlled  substances.  21 
U.S.C.  802(21)  and  823(f).  The  DEA  has 
consistently  so  held.  See  Roman  Pla, 
M.D.,  Docket  No.  86-54,  51  FR  41168 
(1986);  George  S.  Heath,  M.D..  Docket 
No.  86-24,  51  FR  26610  (1986);  Dale  D. 
Shahan,  D.D.S.,  Docket  No.  85-57,  51 
FR  23481  (1986);  and  cases  cited 
therein. 

Since  this  suspension  is  extant,  it  is 
not  necessary  to  make  findings 
pertaining  to  the  allegations  in  the 
Order  to  Show  Cause.  Accordingly,  the 
Deputy  Administrator  of  the  Drug 
Enforcement  Administration,  pursuant 
to  the  authority  vested  in  him  by  21 
U.S.C.  823  and  824  and  28  CFR  0.100(b) 
and  0.104,  hereby  orders  that  DEA 
Certificates  of  Registration,  AA9426481, 
BA3296286,  BA3386679  and 
BA3295931,  previously  issued  to 
Lawson  A.  Akpulonu.  M.D.,  be,  and 
they  hereby  are,  revoked,  and  any 
pending  applications  for  the  renewal  of 
such  registrations  be,  and  they  hereby 
are,  denied.  This  order  is  effective  July 
28,  1995. 

Dated:  June  21, 1995. 
Stephen  H.  Greene, 

Deputy  Administrator. 

[FR  Doc.  95-15865  Filed  6-27-95;  8:45  am] 

BN.UNG  CODE  4410-09-M 


[Docket  No.  93-74] 

Richard  C.  Matzkin,  M.D.,  Grant  of 
Continued  Registration;  Correction 

In  notice  document  95-14369 
appearing  on  page  31166  in  the  issue  of 
Tuesday,  June  13, 1995,  make  the 
following  correction: 

On  page  31167,  in  the  third  column, 
last  paragraph,  in  the  eleventh  line 
"AM2432631"  should  read 
"AM2532631'. 

Dated:  June  21.  1995. 
Stephen  H.  Greene. 

Dep  uty  Administrator. 

IFR  Doc.  95-15866  Filed  6-27-95:  8:45  am] 

BILUNQ  COOE  441(M)9-M 


DEPARTMENT  OF  LABOR 

Giass  Ceiling  Commission;  Open 
Meeting 

SUMMARY:  Pursuant  to  Title  II  of  the 
Civil  Rights  Act  of  1991  (Pub.  L.  102- 
166)  and  Section  9  of  the  Federal 
Advisory  Committee  Act  (FACA)  (Pub. 
L.  92-462.  5  U.S.C.  App.  II)  a  Notice  of 
establishment  of  the  Glass  Ceiling 
Commission  was  published  in  the 
Federal  Register  on  March  30,  1992  (57 
FR  10776).  Pursuant  to  section  10(a)  of 
FACA,  this  is  to  aimoimce  a  meeting  of 
the  Commission  which  is  to  take  place 
on  Friday,  July  21, 1995  and  Saturday, 
July  22,  1995.  The  purpose  of  the 
Commission  is  to,  among  other  things, 
focus  greater  attention  on  the 
importance  of  eliminating  artificial 
barriers  to  the  advancement  of 
minorities  and  women  to  management 
and  decisionmaking  positions  in 
business.  The  Commission  has  the 
practical  task  of:  (a)  Conducting  basic 
research  into  practices,  policies,  and 
manner  in  which  management  and 
decisionmaking  positions  in  business 
are  filled;  (b)  conducting  comparative 
research  of  businesses  and  industries  in 
which  minorities  and  women  are 
promoted  or  are  not  promoted;  and  (c) 
recommending  measures  to  enhance 
opportunities  for  and  the  elimination  of 
artificial  barriers  to  the  advancement  of 
minorities  and  women  to  management 
and  decisionmaking  positions. 
TIME  AND  PLACE:  The  meeting  will  be 
held  on  Friday.  July  21.  1995  in  Room 
S2508  at  the  Department  of  Labor.  200 
Constitution  Avenue.  NW  Washington. 
DC  20210  beginning  at  4  pm  and 
continuing  until  approximately  10  pm 
(EDT)  and  again  on  Saturday.  July  22, 
1995  beginning  at  8  am  and  continuing 
until  resolution  of  the  outstanding 
issues  and  concluding  no  later  than  10 
pm  (EDT). 
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The  Commission  will  be  meeting  and 
discussing  recommendations  for  its  final 
report. 

Individuals  with  disabilities  who 
wrish  to  attend  should  contact  Ms. 
Loretta  Davis  (202)  219-7342  if  special 
accommodations  are  needed. 

FOR  FURTHER  INFORMATION  CONTACT: 
Rene  A.  Redwood,  Executive  Director, 
The  Glass  Ceiling  Commission,  c/o  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW.,  Room  C-2313, 
Washington,  DC  20210.  Telephone  (202) 
219-7342. 

Signed  at  Washington,  DC.,  this  23  day  of 
June  1995. 
Rene  A.  Redwood, 

Executive  Director.  Class  Ceiling  Commission. 
(FR  Doc.  95-15853  Filed  6-27-95:  8:45  am] 

BILLING  COOE  4510-23-17 


Office  of  the  Secretary 

Agency  Recordkeeping/Reporting 
Requirements  Under  Review  by  the 
Office  of  Management  and  Budget 
(OMB) 

June  22. 1995. 

The  Department  of  Labor  has 
submitted  the  following  public 
information  collection  requests  (ICRs)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35)  of  1980,  as  amended  (Pub. 
L.  96—511).  Copies  may  be  obtained  by 
calling  the  Department  of  Labor  Acting 
Departmental  Clearance  Officer.  Theresa 
M.  O'Malley  ([202]  219-5095). 
Comments  and  questions  about  the  ICRs 
listed  below  should  be  directed  to  Ms. 
O'Malley.  Office  of  Information 
Resources  Management  Policy.  U.S. 


Department  of  Labor.  200  Constitution 
Avenue.  NW.,  Room  N-1301, 
Washington,  DC  20210.  Comments 
should  also  be  sent  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  (BLS/DM/ 
ESA/ETA/OAW/MSHA/OSHA/PWBA/ 
VETS),  Office  of  Management  and 
Budget,  Room  10325,  Washington,  DC 
20503  ([202]  395-7316). 

Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TTY/TDD)  may  call  [202]  219-4720 
between  1:00  p.m.  and  4:00  p.m.  Eastern 
time,  Monday  through  Friday. 

Type  of  Review:  New. 

Agency:  Occupational  Safety  and 
Health  Administration. 

Title:  Logging  Operations  (29  CFR 
1910.226). 

OMB  Number:  1218-0  new. 

Affected  Public:  Business  or  other  for- 
profit. 


Category 


Frequency 


Respond- 
ents 


Estimated 

time  pef 

respondent 


Operator's  Manual 

CFR 

First-Akj 


One-time 

Annual  

Every  3rd  year 


11,658 
11,658 
11,658 


.17  hour. 
4  hours. 
4  hours. 


Total  Burden  Hours:  55,016. 

Description:  Section  1910.266{fl(iii) 
requires  employers  to  assure  that 
operating  and  maintenance  instructions 
are  available  on  the  machine  or  in  the 
area  when  the  machine  is  being 
operated.  Also,  paragraph 
1910.266(i)(7)(ii)  requires  that  all 
employers  assure  that  each  employee 
receives  first-aid  training  at  least  every 
three  years  and  receives  CPR  training  at 
least  annually. 

Type  of  Review:  Reinstatement. 

Agency:  Occupational  Safety  and 
Health  Administration. 

Title:  Mechanical  Power  Press 
Standard  (29  CFR  1910.217). 

OMB  Number:  1218-0143. 

Frequency:  Annual. 

Affected  Public:  Business  or  other  for- 
profit. 

Number  of  Respondents:  2.238. 

Estimated  Time  Per  Respondent: 
11.43  hours. 

Total  Burden  Hours:  25.578. 

Description:  The  prohibition  on  the 
use  of  Presence  Sensing  Devices 
Initiation  (PSDI)  has  been  removed.  To 
assure  the  safety  of  the  system,  this 
regulation  requires  a  certification 
program.  The  manufacturers  and 
employers  who  choose  to  the  PSDI  will 
have  to  maintain  some  records  in  order 
to  meet  the  requirements  of  this 
standard. 

Type  of  Review:  Extension. 


Agency:  Employment  Standards 
Administration. 

Title:  Report  of  Changes  that  may 
Affect  your  Black  Lung  Benefits. 

OMB  Number:  1215-0084. 

Agency  Number:  CM-929. 

Frequency:  Aimual. 

Affected  Public:  Individuals  or 
households. 

Number  of  Respondents:  80.000. 

Estimated  Time  Per  Respondent:  5  to 
8  minutes. 

Total  Burden  Hours:  7.067. 

Description:  The  CM-929  is  used  to 
help  determine  continuing  eligibility  of 
primary  beneficiaries  receiving  benefits 
fi-om  the  Black  Lung  Disability  Trust 
Fund.  It  is  also  used  to  verify  and 
update  on  an  annual  basis  factor  that 
affect  a  beneficiary's  entitlement  to 
benefits,  including  income,  marital 
status,  receipt  of  State  worker's 
compensation,  and  dependents'  status. 

Type  of  Review:  Reinstatement,  with 
change,  of  a  previously  approved 
collection  for  which  approval  has 
expired. 

Agency:  Pension  Welfare  Benefits 
Administration. 

Title:  Alternative  Method  of 
Compliance  for  Certain  Simplified 
Employee  Pensions. 

OMB  Number:  1210-0034. 

Frequency:  Annual. 

Affected  Public:  Business  or  other  for- 
profit. 


Number  of  Respondents:  1.393. 

Estimated  Time  Per  Respondent:  10 
minutes. 

Total  Burden  Hours:  116. 

Description:  In  keeping  with  Section 
408(k)  the  Internal  Revenue  Code,  the 
regulation  provides  an  alternative  type 
of  reporting  and  disclosure  arrangement 
for  Simplified  Employee  Pensions 
(SEPs)  that  is  easier  to  establish  and 
administer  than  otherwise  required 
under  the  Employee  Retirement  Income 
Security  Act. 

Type  of  Review:  Reinstatement,  with 
change,  of  a  previously  approved 
collection  for  which  approval  has 
expired. 

Agency:  Pension  Welfare  Benefits 
Administration. 

Title:  Suspension  of  Benefits 
Regulation. 

OMB  Number:  1210-0048. 

Frequency:  On  occasion. 

Affected  Public:  Business  or  other  for- 
profit. 

Number  of  Respondents:  57.374. 

Estimated  Time  Per  Respondent:  15 
minutes. 

Total  Burden  Hours:  13,344. 

Description:  This  regulation  allows  a 
plan  to  suspend  an  individual's  pension 
benefits  if  the  individual  continues  to 
work  or  returns  to  work.  The  plan  is 
required  to  notify  the  individual  during 
the  first  calendar  month  or  payroll 
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period  in  which  the  pltui  withholds 
payment. 

Type  of  Review:  Reinstatement,  with 
change,  of  a  previously  approved 
collection  for  which  approval  has 
expired. 

Agency:  Pension  Welfare  Benefits 
Administration. 

Title:  Class  Exemption  77-4  for 
Certain  Transactions  Between 
Investment  Companies  and  Employee 
Benetit  Plans. 

OMB  Number:  1210-0049. 

Frequency:  On  occasion. 

Affected  Public:  Business  or  other  for- 
profit. 

Number  of  Respondents:  624. 

Estimated  Time  Per  Respondent:  10 
minutes. 

Total  Burden  Hours:  4.212. 

Description:  This  class  exemption 
exempts  from  the  prohibited  transaction 
restrictions  of  Employee  Retirement 
Income  Security  Act  the  purchase  and 
sale  by  an  employee  benefit  plan  of 
shares  of  a  registered,  open-end  mutual 
fund  when  a  fiduciary  with  respect  to 
the  plan  (e.g.  an  investment  manager]  is 
also  investment  adviser  for  the  mutual 
fund. 

Type  of  Review:  Reinstatement,  with 
change,  of  a  previously  approved 
collection  for  which  approval  has 
expired. 

Agency:  Pension  Welfare  Benefits 
Administration. 

Title:  Prohibited  Transaction 
Exemption  90-1 — Certain  Transactions 
Involving  Insurance  Company  Pooled 
Separate  Accounts  (formerly  78-19). 

OMB  Number:  1210-0054. 

Frequency:  On  occasion. 

Affected  Public:  Business  or  other  for- 
profit. 

Number  of  Respondents:  1 

Estimated  Time  Per  Respondent:  1 
hour. 

Total  Burden  Hours:  1. 

Description:  This  exemption  allows 
parties  in  interest  of  an  employee 
benefit  plan  that  invests  in  an  insured 
pooled  separate  account  to  engage  in 
transactions  with  the  separate  account  if 
the  plan's  participation  in  the  separate 
account  does  not  exceed  certain  limits. 
Six  year  recordkeeping  is  required. 

Type  of  Review:  Reinstatement,  with 
change,  Of  a  previously  approved 
collection  for  which  approval  has 
expired. 

Agency:  Pension  Welfare  Benefits 
Administration. 

Title:  Prohibited  Transaction 
Exemption  81-8. 

OMB  Number:  1210-0061. 

Frequency:  5  per  year. 

Affected  Public:  Business  or  other  for- 
profit. 


Number  of  Respondents:  18,245. 

Estimated  Time  Per  Respondent:  10 
minutes. 

Total  Burden  Hours:  15,204 

Description:  This  class  exemption 
exempts  from  the  prohibited  transaction 
restrictions  of  the  Employee  Retirement 
Income  Security  Act  the  investment  of 
plan  assets  which  involve  the  purchase 
or  other  acquisition,  holding,  sale, 
exchange  or  redemption  by  or  on  behalf 
of  an  employee  benefit  plan  of  certain 
types  of  short-term  investments. 

Type  of  Review:  Reinstatement,  with 
change,  of  a  previously  approved 
collection  for  which  approval  has 
expired. 

Agency:  Pension  Welfare  Benefits 
Administration. 

Title:  Prohibited  Transaction 
Exemption  77-8 

OMB  Number:  1210-0063. 

Frequency:  Annually. 

Affected  Public:  Business  or  other  for- 
profit. 

Num  ber  of  Respon  den  ts ;  1 8 , 7 1 2 . 

Estimated  Time  Per  Respondent:  10 
minutes. 

Total  Burden  Hours:  1.352. 

Description:  This  class  exempts  from 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  (ERISA)  the  sale  of 
individual  life  insurance  of  annuity 
contracts  by  a  plan  to  participants, 
relatives  or  participants,  employers  any 
of  whose  employees  are  covered  by  the 
plan  or  other  employee  benefit  plans 
which  are  parties  in  interest. 

Type  of  Review:  Reinstatement,  with 
change,  of  a  previously  approved 
collection  for  which  approval  has 
expired. 

Agency:  Pension  Welfare  Benefits 
Administration. 

Title:  Prohibited  Transaction  Class 
Exemption  81-6 

OMB  Number:  1210-0065. 

Frequency:  On  occasion. 

Affected  Public:  Business  or  other  for- 
profit. 

Number  of  Respondents:  18,245. 

Estimated  Time  Per  Respondent:  10 
minutes. 

Total  Burden  Hours:  3 ,041 . 

Description:  This  class  exemption 
allows  banks  and  registered  broker- 
dealers  to  borrow  securities  that  are 
assets  of  employee  benefit  plans. 

Type  of  Review:  Reinstatement,  with 
change,  of  a  previously  approved 
collection  for  which  approval  has 
expired. 

Agency:  Pension  Welfare  Benefits 
Administration. 

Title:  Adoption  of  ERISA  Class 
Exemption  for  Purposes  of  FERSA. 

OMB  Number:  1210-0074. 


Frequency:  On  occasion. 

Affected  Public:  Business  or  other  for- 
profit. 

Number  of  Respondents:  1. 

Estimated  Time  Per  Respondent:  1 
hour. 

Total  Burden  Hours:  1. 

Description:  The  adoption  of  this  class 
exemption  under  the  Employee 
Retirement  Income  Security  Act  (ERISA) 
for  purposes  of  the  Federal  Employees' 
Retirement  System  Act  (FERSA)  would 
permit  fiduciaries  with  respect  to  the 
FERS  Thrift  Savings  Fund  to  engage  in 
certain  transactions  that  would 
otherwise  be  prohibited  under  FERSA. 

Type  of  Review:  Reinstatement,  with 
change,  of  a  previously  approved 
collection  for  which  approval  has 
expired. 

Agency:  Pension  Welfare  Benefits 
Administration. 

Title:  Participant  Loans. 

OMB  Number:  1210-0076. 

Frequency:  One  time. 

Affected  Public:  Business  or  other  for- 
profit. 

Number  of  Respondents:  7,000. 

Estimated  Time  Per  Respondent:  3 
hours. 

Total  Burden  Hours:  21,000. 

Description:  This  regulation  clarifies 
requirements  under  the  Employee 
Retirement  Income  Security  Act  of  1974 
with  respect  to  loans  from  pension 
plans  which  are  made  to  plan 
participants  and  beneficiaries  who  are 
parties  in  interest  with  respect  to  the 
plan. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Agency:  Pension  Welfare  Benefits 
Administration. 

Title:  Transaction  between  Individual 
Retirement  Accounts  and  Authorized 
Purchasers  of  American  Eagle  coins 
Class  Exemptions,  PTE  91-55. 

OMB  Number:  1210-0079. 

Frequency:  on  occasion. 

Affected  Public:  Business  or  other  for- 
profit. 

Number  of  Respondents:  12. 

Estimated  Time  Per  Respondent:  1.5 
minutes. 

Total  Burden  Hours:  36,666. 

Description:  This  proposed  class 
exemption  provides  relief  from  certain 
taxes  imposed  by  the  Internal  Revenue 
Code  on  broker-dealers  who  are 
disqualified  persons  under  the  code 
with  respect  to  certain  individual 
retirement  accounts,  regarding 
transactions  involving  American  Eagle 
Coins. 

Type  of  Review:  Extension. 

Agency:  Employment  and  Training 
Administration. 

Title:  Unemployment  Insurance 
Quality  Control  Program. 
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OMB  Number:  1205-0245. 

Agency  Number:  ETA  Handbook  No. 
395. 

Frequency:  Weekly. 

Affected  Public:  Individuals  or 
households;  Business  or  other  for-profit; 
Not-for-profit  institutions;  Federal 
Government;  State,  Local  or  Tribal 
Government. 

Number  of  Respondents:  52. 

Estimated  Time  Per  Respondent: 
2,575  hours. 

Total  Burden  Hours:  133,900. 

Description:  An  extension  of  thfi 
existing  Benefits  Quality  Control  (BQC) 
data  collection  with  no  change  in  size 
or  methods  is  being  requested.  The  BQC 
program  provides  reliable  estimates  of 
the  accuracy  of  benefit  payments  in  the 
unemployment  insurance  program,  and 
identifies  the  sources  of  mispayments  so 
that  their  causes  can  be  eliminated. 

Type  of  Review:  Extension. 

Agency:  Employment  and  Training 
Administration. 

Title:  Occupational  Code  Request. 

OMB  Number:  1205-0137. 

Agency  Number:  ETA  741. 


Frequency:  As  needed. 

Affected  Public:  State,  Local  or  Tribal 
Government. 

Number  of  Respondents:  55. 

Estimated  Time  Per  Respondent:  30 
minutes. 

Total  Burden  Hours:  28. 

Description:  ETA  741,  Occupational 
Code  Request  (OCR),  is  provided  as  a 
public  service  to  the  States  to  obtain 
occupational  codes  and  titles  for  jobs 
not  included  in  the  Dictionary  of 
Occupational  Titles. 

Type  of  Review:  Revision. 

Agency:  Bureau  of  Labor  Statistics. 

Title:  Employee  Benefits  Survey. 

OMB  Number:  1220-0084. 

Frequency:  Annual  (varies). 

Affected  Public:  State  and  local 
goverrunents  and  small  private 
establishments  in  even-numbered  years; 
Medium  and  large  private 
establishments  in  odd-numbered  years; 
Business  or  other  for-profit 
organizations;  Not-for-profit 
institutions. 

Number  of  Respondents: 

Estimated  Time  Per  Respondent: 


1996, 1998:  3,550  respondents;  1.12 

hoiu-s  per  respondent;  3,975  Total 

Burden  Hours 
1997:  2,300  respondents;  1.25  hours 

per  respondent;  2,875  Total  Burden 

Hours 

Description:  The  Employee  Benefits 
Survey  (EBS)  will  present  data  on 
employee  benefits  in  small  (1-99 
employees)  private  establishments  and 
in  State  and  local  governments  in  1996 
and  1998,  and  in  medium  and  large 
private  establishments  in  1997.  The 
EBS,  which  covers  State  and  local 
governments,  and  small,  mediiun,  and 
large  private  establishments  in  private 
industry,  is  used  by  Federal  agencies 
and  the  Congress  to  determine  policy 
affecting  benefits  of  all  workers;  and  by 
the  private  sector  and  State  and  local 
governments  in  benefits  administration, 
union  negotiations,  and  research. 

Type  of  Review:  New. 
Agency:  Bureau  of  Labor  Statistics. 
Title:  National  Longitudinal  Survey  of 
Youth  1996. 

OMB  Number:  1220-Onew. 


Form  Numt)er 


Screeners  

Youth  Questionnaire  and  Pretest  . 
Parent  Questionnaire  and  Pretest 

School  Survey  

CAT-ASVAB  

Interest  Finder  

OrvLine  Eval 

ASVAB  Pencil  and  Paper 

DOD  Sut)set  of  Youth  Questions  . 


Frequency 


Once  .. 
Annual 
Annual 
Annual 
Once  .. 
Once  .. 
Once  .. 
Once  .. 
Once  .. 


Affected  Putjlic 


Indrviduals 

do 

do 

Schools  .... 
Irxjividuals 

do 

do 

do 

do 


Respond- 
ents 

Average 
time  re- 
spondent 
(minutes) 

91,433 

5.09 

15.733 

64 

12.633 

60.72 

8,333 

40.79 

21 ,030 

120.85 

20,490 

44 

20.490 

15 

540 

180 

9,570 

15 

Total  Burden  Hours:  109,499. 

(Note:  Total  number  of  respondents  does  not  equal  the  sum  of  the  numt)ers  in  the  same  column  above  tjecause  of  overlap.  There  will  be 
about  75,800  household  screeners  v^here  there  is  no  youth  in  scope,  about  12,633  parents  interviewed  (screener  and  parent  interview)  for  the 
main  BLS  sample  and  Learning  Disabled  (LD)  oversample,  6,000  screeners  in  households  having  only  an  ASVAB  respondents  (but  not  in  BLS 
sample),  8,333  schools,  15,733  youths  in  the  BLS  main  or  LD  oversamples  and  9,570  youths  in  the  ASVAB  study  but  not  in  either  the  BLS  main 
sample  of  LD  oversample.) 


Description:  The  information 
provided  in  this  survey  will  be  used  by 
the  Department  of  Labor  and  other 
government  agencies  to  help  understand 
the  school  to  work  transition  of  young 
men  and  women  in  this  age  group.  It 
will  also  be  used  by  the  Department  of 
Defense  to  assess  the  pool  of  potential 
entrants  to  the  Armed  Forces. 
Theresa  M.  O'Malley, 
Acting  Departmental  Clearance  Officer. 
[PR  Doc.  95-15852  Filed  &-27-95:  8:45  am] 
BILLING  CODE  4S1fr-2»-M 


Mine  Safety  and  Health  Administration 
Petitions  for  Modification 

The  following  parties  have  filed 
petitions  to  modify  the  application  of 
mandatory  safety  standards  under 
section  101(c)  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977. 

1.  Birdeye  Coal  Company,  Inc. 

(Docket  No.  M-95-83-CJ 

Birdeye  Coal  Company,  Inc.,  HC  66, 
Box  494,  Artemus,  Kentucky  40903  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.342  (methane 
monitors)  to  its  No.  4  Mine  (I.D.  No.  15- 
17676)  located  in  Knox  County, 
Kentucky.  The  petitioner  proposes  to 
monitor  continuously  with  a  hand-held 


methane  and  oxygen  detector  instead  of 
using  machine-mounted  methane 
monitors  on  three-wheel  tractors  with 
drag  bottom  buckets.  The  petitioner 
states  that  this  petition  request  is  based 
on  the  safety  of  the  miners  involved. 

2.  Old  Ben  Coal  Company 

[Docket  No.  M-95-84-C] 

Old  Ben  Coal  Company,  P.O.  Box  270, 
Edgarton,  West  Virginia  25672  has  filed 
a  petition  to  modify  the  application  of 
30  CFR  75.364(b)  (1)  and  (2)  (weekly 
examination)  to  its  Mine  No.  20  (I.D.  No. 
46-02052)  located  in  Mingo  County, 
West  Virginia.  Ehie  to  deteriorating  roof 
conditions  in  the  intake  and  return  air 
courses  of  the  Alma  "C"  seam  (lower 
seam),  the  area  cannot  be  traveled 
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safely.  The  petitioner  proposes  to 
establish  evaluation  points  to  measure 
the  quantity  and  direction  of  airflow 
entering  and  leaving  each  airway  in  the 
affected  area;  to  have  a  certified  person 
examine  the  check  points  on  a  weekly 
basis  and  record  the  results  in  an 
approved  record  book;  to  provide  a  date 
board  at  tne  evaluation  points;  to 
maintain  the  evaluation  stations  and  the 
approaches  to  the  station  in  safe 
condition;  and  to  investigate 
immediately  any  change  in  air  quantity 
and  quality.  The  petitioner  states  that 
application  of  the  standard  would  result 
in  a  diminution  of  safety  to  the  miners. 
In  addition,  the  petitioner  asserts  that 
the  proposed  alternative  method  would 
provide  at  least  the  same  measure  of 
protection  as  would  the  mandatory 
standard. 

3.  Westmoreland  Coal  Company 

IDocket  No.  M-95-a5-Cj 

Westmoreland  Coal  Company,  P.O. 
Box  553,  Charleston,  West  Virginia 
25322  has  filed  a  petition  to  modify  the 
appUcation  of  30  CFR  75.380(f)(1) 
(escapeways;  bituminous  and  lignite 
mines)  to  its  Pierrepont  Mine  (I.D.  No. 
44-06206)  located  in  Wise  County, 
Virginia.  The  petitioner  proposes  to 
have  battery  charging  stations  in  the 
primary  escapeway;  to  install  a  low- 
level  early  warning  smoke  detection 
sensor  in  all  intake  aircoiu^es  used  as 
primary  escapeways  and  to  have  the 
sensor  located  so  that  the  air  is 
monitored  at  a  point  50  feet  inby  the 
crosscut;  and  to  have  the  intake  air 
ventilating  the  crosscuts  coursed  into 
the  retiuTi  be  of  sufficient  velocity  to 
prevent  rollback  around  the  check 
curtains,  and  not  be  used  to  ventilate 
working  places.  The  petitioner  asserts 
that  the  proposed  alternative  method 
would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

Request  for  Comments 

Persons  interested  in  these  petitions 
may  furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations,  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203. 
All  comments  must  be  postmarked  or 
received  in  that  office  on  or  before  July 
28,  1995.  Copies  of  these  petitions  are 
available  for  inspection  at  that  address. 

Dated:  June  20, 1995. 
Patricia  W.  Silvey, 

Director,  Office  of  Standards,  Regulations  and 

Variances. 

[FR  Doc.  95-15788  Filed  &-27-95:  8:45  am) 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (95-046)1 

National  Environmental  Policy  Act; 
Ames  Research  Center  Aerodynamics 
Testing  Program 

AGENCY:  National  Aeronautics  and 
Space  Administration  (NASA). 
ACTION:  Notice  of  availability  of  draft 
environmental  impact  statement. 

SUMMARY:  Pursuant  to  the  National 
Environmental  PoUcy  Act  of  1969 
(NEPA),  as  amended  (42  U.S.C.  4321  et 
seq.),  the  Coimcil  on  Environmental 
Quality  Regulations  for  Implementing 
the  Procedural  Provisions  of  NEPA  (40 
CFR  parts  150-1508),  and  NASA  policy 
and  procedures  (14  CFR  part  1216, 
subpart  1216.3),  NASA  has  prepared 
and  issued  a  draft  environmental  impact 
statement  (DEIS)  for  the  proposed 
Aerodynamics  Testing  Program  at  Ames 
Research  Center  (ARC),  Moffett  Field, 
California.  This  document  serves  as  a 
programmatic  environmental  impact 
statement  for  proposed  wind  tunnel 
testing  of  high  performance  aircraft  in 
the  National  Full-scale  Aerodynamics 
Complex  (NFAC)  at  ARC. 
DATES:  Comments  on  the  DEIS  must  be 
provided  in  writing  to  NASA  on  or 
before  August  14, 1995  or  45  days  fi-om 
the  date  of  publication  in  the  Federal 
Register  of  the  U.S.  Environmental 
Protection  Agency's  notice  of 
availability  of  the  Ames  Research  Center 
Aerodynamics  Testing  Program  DEIS, 
whichever  is  later. 
ADDRESSES  Comments  should  be 
addressed  to  Sandy  OUiges,  Mail  Stop 
218-1,  NASA  Ames  Research  Center. 
Moffett  Field,  CA  94035-1000.  The 
DEIS  may  be  reviewed  at  the  following 
locations: 

(a)  NASA  Headquarters,  Library. 
Room  1J20.  300  E  Street  SW, 
Washington,  DC  20546. 

(b)  Sunnyvale  Public  Library,  665 
West  Olive  Street,  Suimyvale,  CA 
94086. 

In  addition,  the  DEIS  may  be 
examined  at  the  following  NASA 
locations  by  contacting  the  pertinent 
Freedom  of  Information  Act  Office: 

(c)  NASA,  Ames  Research  Center, 
Moffett  Field,  CA  94035  (415-604- 
4191). 

(d)  NASA,  Dryden  Ffight  Research 
Center,  Edwards,  CA  93523  (805-258- 
3047J. 

(e)  NASA,  Goddard  Space  Flight 
Center,  Greenbelt,  MD  20771  (301-286- 
0730). 

(f)  Jet  Propulsion  Laboratory,  NASA 
Resident  Office,  4800  Oak  Grove  Drive, 
Pasadena,  CA  91109  (818-354-5179). 


(g)  NASA,  Johnson  Space  Center, 
Houston,  TX  77058  (713-483-8612). 

(h)  NASA,  Kennedy  Space  Center,  PL 
32899  (407-867-2468). 

(i)  NASA,  Langley  Research  Center, 
Hampton,  VA  23665  (804-864-6125). 

(j)  NASA,  Lewis  Research  Center, 
21000  Brookpark  Road,  Cleveland,  OH 
44135  (216-433-2902). 

(k)  NASA,  Marshall  Space  Flight 
Center,  AL  35812  (205-544-5252). 

(1)  NASA,  Stennis  Space  Center,  MS 
39529  (601-688-2164). 

Limited  copies  of  the  DEIS  are 
available  by  contacting  Sandy  OUiges  at 
the  address  or  telephone  number 
indicated  herein. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sandy  OUiges.  415-604-3355. 
SUPPLEMENTARY  INFORMATION:  The 
overall  purpose  of  the  proposed  ARC 
Aerodynamics  Testing  Program  is  to 
support  the  development  of  future 
generations  of  civilian  and  military 
aircraft  through  large-  and  full-scale 
wind  tunnel  testing  of  these  aircraft  and 
aircraft  components.  The  Aerodynamics 
Testing  Program  would  occur  in  the  40- 
to  80-Foot  Wind  tunnel  and  the  80-  by 
120-Foot  Wind  Tunnel  of  the  NFAC. 
The  DEIS  considers  the  alternatives 
associated  with  the  proposed 
Aerodynamics  Testing  Program  and 
their  related  environmental  impacts. 
Potentially  significant  impacts  of  the 
purposed  action  and  reasonable 
alternatives  are  principally  related  to  an 
increase  in  noise  and  vibration.  The  first 
proposed  tests  under  the  Aerodynamics 
Testing  Program  in  the  NFAC  could 
begin  in  early  1996. 

Public  meetings  will  be  held  in  late 
July  or  early  August,  1995.  The  specific 
meeting  time(s)  and  location(s)  will  be 
published  in  the  San  Jose  Mercury  News 
and  the  La  Oferta  Review.  The  meeting 
schedule  can  also  be  obtained  from 
Sandy  OlUges  at  the  address  or 
telephone  number  stated  above. 

Dated:  June  22, 1995. 
Benita  A.  Cooper, 

Associate  Administrator  for  Management 

Systems  and  Facilities. 

[FR  Doc.  95-15815  Filed  6-27-95;  8:45  am) 

BILUNG  CODE  TSIO-OI-M 


[Notice  (95-047)] 

NASA  Advisory  Council  (NAG),  NAC 
Task  Force  on  the  Shuttte-Mir 
Rendezvous  and  Docking  Missions; 
Meeting 

agency:  National  Aeronautics  and 
Space  Administration. 

ACTION:  Notice  of  meeting. 


SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Pub. 
L.  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  meeting  of  the  NAC  Task 
Force  on  the  Shuttle-Mir  Rendezvous 
and  Docking  Missions. 
DATES:  July  19,  1995,  9  a.m.  to  5  p.m. 
ADDRESSES:  Room  #966.  Building  1, 
Lyndon  B.  Johnson  Space  Center, 
National  Aeronautics  and  Space 
Administration,  2101  NASA  Road  1, 
Houston.  Texas  77058-3696. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Gilbert  Kirkham,  Code  MOC, 
National  Aeronautics  and  Space 
Administration,  Washington,  DC  20546, 
202/358-1692. 

SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  up 
to  the  seating  capacity  of  the  room.  The 
agenda  for  the  meeting  is  as  follows: 
— Review  the  upcoming  Shuttle-Mir 
rendezvous  and  docking  missions 
from  the  following  perspectives: 
Planning,  training,  operations, 
management  and  commimications. 
It  is  imperative  that  the  meeting  be 
held  on  these  dates  to  accommodate  the 
scheduling  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  sign  a  visitor's  register. 

Dated:  June  22,  1995. 
Danalee  Green, 

Chief,  Management  Controls  Office. 

(FR  Doc.  95-15816  Filed  6-27-95;  8:45  am] 

BILUNG  COOe  7S10-01-M 


[Notice  95-044] 

Notice  of  Prospective  Patent  License 

AGENCY:  National  Aeronautics  and 

Space  Administration. 

ACTION:  Notice  of  Prospective  Patent 

License. 

SUMMARY:  NASA  hereby  gives  notice 
that  Automated  Dynamics  Corporation 
of  407  Front  Street,  Schenectady,  New 
York  12305  has  applied  for  an  exclusive 
license  to  practice  the  inventions 
described  and  claimed  in:  U.S.  Patent 
No.  5,395,477  entitled  "An  Apparatus 
for  Consohdating  a  Pre-Impregnated, 
Filament-Reinforced  Polymeric  Prepreg 
Material,"  which  was  issued  on  March 
7,  1995,  to  the  United  States  of  America 
as  represented  by  the  Administrator  of 
the  National  Aeronautics  and  Space 
Administration;  U.S.  Patent  No. 
5,057,338  entitled  "Process  for 
Application  of  Power  Particles  to 
Filamentary  Materials,"  which  was 
issued  October  15, 1991,  to  the  United 
States  of  America  as  represented  by  the 
Administrator  of  the  National 


Aeronautics  and  Space  Administration; 
and  U.S.  Patent  Application  Serial  No. 
08/425,005  entitled  "A  Dry  Process  for 
making  Uni-Tape  Prepreg  fi-om  Powder 
Coated  Towpreg,"  which  was  filed  on 
April  10,  1995,  by  the  United  States  of 
America  as  represented  by  the 
Administrator  of  the  National 
Aeronautics  and  Space  Administration. 
Written  objections  to  the  prospective 
grant  of  a  license  to  Automated 
Dynamics  Corporation  should  be  sent  to 
George  F.  Helfrich,  Patent  Counsel. 
NASA  Langley  Research  Center. 
DATES:  Responses  to  this  Notice  must  be 
received  by  August  28. 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
George  F.  Helfrich,  Patent  Counsel, 
NASA  Langley  Research  Center,  Mail 
Code  212,  Hampton,  Virginia  23681- 
0001;  (804)  864-3227. 

Dated:  June  19,  1995. 
Edward  A.  Frankle, 
General  Counsel. 
jFR  Doc.  95-15814  Filed  6-27-95;  8:45  am] 

BILUNG  COOe  7$10-01-M 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

June  20,  1995. 

The  National  Credit  Union 
Administration  submitted  the  following 
public  information  collection 
requirements  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980,  Public  Law  96- 
511.  Copies  of  the  submission  may  be 
obtained  by  calling  the  NCUA  Clearance 
Officer  listed.  Comments  regarding 
information  collections  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  NCUA  Clearance  Officer, 
NCUA,  Office  of  Administration,  room 
4009, 1775  Duke  Street,  Alexandria,  VA 
22314-3428. 

National  Credit  Union  Administration 

OMB  Number:  3133-0011. 

Form  Number:  NCUA  9600. 

Type  of  Review:  Extension  of 
currently  approved  collection. 

Title:  Application  for  Insurance  of 
Accounts  of  State-chartered  Credit 
Unions. 

Description:  The  Federal  Credit  Union 
Act  and  NCUA's  regulations  require  that 
state-chartered  credit  unions  seeking 
federal  insiuance  of  accounts  must 
apply  for  the  insurance.  This  also 
applies  to  federal  credit  unions 
converting  to  a  state  charter  and  wish  to 
maintain  federal  insurance. 


Respondents:  Credit  unions  making 
application  for  federal  insurance. 

Estimated  Number  of  Respondents: 
107. 

Estimated  Burden  Hours  per 
Response:  3  hours. 

Frequency  of  Response:  One  time. 

Estimated  Total  Reporting  Burden: 
336  hours. 

OKfB  Number:  3133-0114. 

Form  Number:  None. 

Type  of  Review:  Extension  of 
currently  approved  collection. 

Title:  PajTnents  on  Shares  by  PubUc 
Units  and  Non-members. 

Description:  Non-member  and  public 
unit  deposits  in  federally-insured  credit 
unions  may  not  exceed  20  percent  of  the 
credit  union's  shares.  This  information 
collection  will  be  used  by  NCUA  to 
determine  whether  or  not  a  particular 
credit  union  will  be  granted  an 
exemption  to  the  20  percent  limit  on 
non-member  and  public  unit  deposits. 

Respondents:  Credit  unions 
requesting  an  exemption  to  the  20 
percent  limit  on  non-member  and 
public  unit  deposits. 

Estimated  Number  of  Respondents: 
20. 

Estimated  Burden  Hours  per 
Response:  2  hours. 

Frequency  of  Response:  Once  per 
year. 

Estimated  Total  Reporting  Burden:  40 
hours. 

Clearance  Officer:  Wilmer  A.  Theard 
or  Betty  P.  May  (703)  518-6410, 
National  Credit  Union  Administration, 
Room  4009,  1775  Duke  Street, 
Alexandria,  VA  22314-3428. 

OMB  Reviewer:  Milo  Sunderhauf 
(202)  395-5167,  Office  of  Management 
and  Budget,  Room  3208,  New  Executive 
Office  Building,  Washington,  DC  20503. 
Becky  Baker. 

Secretary  of  the  NCUA  Board. 
(FR  Doc.  95-15789  Filed  6-27-95;  8:45  ami 

BILUNG  CODE  7S3S-01-M 


COMMISSION  OF  FINE  ARTS 

Notice  of  Meeting 

The  Commission  of  Fine  Arts'  next 
meeting  is  scheduled  for  July  27,  1995 
at  10:00  a.m.,  in  the  Commission's 
offices  in  the  Pension  Building,  Suite 
312,  Judiciary  Square,  441  F  Street, 
N.W.,  Washington,  D.C.  20001  to 
discuss  various  projects  affecting  the 
appearance  of  Washington,  D.C, 
including  buildings,  memorials,  parks, 
etc.;  also  matters  of  design  referred  by 
other  agencies  of  the  government. 

Inquiries  regarding  the  agenda  and 
requests  to  submit  written  or  oral 
statements  should  be  addressed  to 
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Charles  H.  Atherton,  Secretary. 
Coimiiission  of  Fine  Arts,  at  the  above 
address  or  call  the  above  number. 

Dated  in  Washington,  DC,  June  16. 1995. 
Charles  H.  Atherton, 
Secretary. 
[FR  Doc.  95-15772  Filed  6-27-95;  8:45  am) 

BILUNO  CODE  S33O-01-M 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Membership  of  the  Performance 
Review  Board  (PRB) 

agency:  Office  of  the  United  States 
Trade  Representative. 
summary:  The  following  staff  members 
are  designated  to  serve  on  the 
Performance  Review  Board: 

Performance  Review  Board  (PRB) 

Chair — ]im  Murphy 

Alternate  Chair — Chris  Marcich 

Members: 

Howard  Reed 

Ken  Freiberg 

Bob  Cassidy 

Dorothy  Dwoskin 

Don  Abelson 
Executive  Secretary — Lorraine  Green 
EFFECTIVE  DATE:  June  13.  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lorraine  Green.  Director,  Human 
Resources.  (202)  395-7350. 
John  Hopkins, 

Assistant  United  States  Trade  Representative 
for  Administration. 
(PR  Doc.  95-15766  Filed  6-27-95:  8:45  am] 

BILUNG  CODE  3190-01-M 


POSTAL  SERVICE 

Cashing  Domestic  Postal  Money 
Orders 

agency:  Postal  Service. 
ACTION:  Notice  of  procedure. 

summary:  The  Postal  Service  pubhshed 
a  final  rule  in  the  Federal  Register  on 
February  2,  1995,  that  restricted  the 
negotiation  of  domestic  postal  money 
orders  to  the  United  States  and  its 
possessions  and  territories  and  to  the 
Freely  Associated  States.  60  FR  7912- 
7913.  This  final  rule  took  effect  March 
1, 1995.  and  amended  section  391.11  of 
the  International  Mail  Manual, 
incorporated  by  reference  in  the  Code  of 
Federal  Regulations  (see  39  CFR  20.1). 

In  response  to  this  rule,  the  Postal 
Service  will  print  domestic  postal 
money  orders  with  the  endorsement 
"NEGOTL\BLE  ONLY  IN  THE  U.S. 
AND  POSSESSIONS"  on  the  face  (front) 


and  reverse  (back).  This  restrictive 
endorsement  will  appear  in  bold,  red 
lettering  on  the  lower  right  face  and  in 
bold,  black  lettering  on  the  reverse. 

These  printing  changes  to  the 
domestic  postal  money  order  do  not 
alter  current  regulations  established  by 
the  final  rule.  In  addition,  current 
domestic  postal  money  orders  printed 
without  this  restrictive  endorsement 
will  continue  to  be  valid  and  negotiable 
for  international  use. 

The  Postal  Service  intends  to  charge 
back  any  domestic  postal  money  order 
bearing  the  restrictive  endorsement 
accepted  by  a  bank  in  any  foreign 
country  that  is  not  identified  as  a  U.S. 
possession  or  territory  or  as  part  of  the 
Freely  Associated  States.  This  charge 
will  be  handled  in  accordance  with  the 
standard  commercial  banking 
procedures  in  the  United  States. 
EFFECTIVE  DATE:  June  28,  1995. 
FOR  FURTHER  INFORMATION  CONTACT:  Al 
Gillum,  (703)  905-3818. 
SUPPLEMENTARY  INFORMATION:  Because 
the  Postal  Service  receives  numerous 
complaints  from  foreign  postal 
administrations  regarding  the 
acceptance  of  domestic  postal  money 
orders  by  the  banking  systems  in  those 
countries,  and  because  the  domestic 
postal  money  order  is  being  used  in 
international  money  laundering 
schemes,  the  Postal  Service  determined 
to  restrict  the  negotiation  of  domestic  .- 
postal  money  orders  to  the  United  States 
and  its  possessions  and  territories  and 
to  the  Freely  Associated  States.  This 
change  prevents  the  practice  of 
circumventing  the  policies  and 
procedures  for  the  acceptance  of 
international  postal  money  orders 
agreed  to  writhin  the  Universal  Postal 
Union,  and  minimizes  the  use  of 
domestic  postal  money  orders  in 
international  money  laundering 
activities. 

The  Postal  Service  is  committed  to 
complying  with  the  agreements  with  its 
foreign  partners,  and  to  taking  proactive 
measures  to  minimize  the  use  of  its 
products  and  services  in  illegal 
activities.  A  concerted  effort  is  being 
made  to  restrict  the  negotiation  of 
domestic  postal  money  orders  to  the 
United  States  and  its  possessions  and 
territories  and  to  the  Freely  Associated 
States. 

U.S.  possessions  and  territories  are 
.American  Samoa  (including  Manua 
Island,  Swain's  Island,  Tutuila  Island); 
Baker  Island;  Guam;  Howland  Island; 
Jarvis  Island;  Johnston  Island;  Kingman 
Reef;  Midway  Island;  Navassa  Island; 
Northern  Marianas  Islands  (including 
Rota,  Saipan,  and  Tinian);  Palmyra 
Island;  Puerto  Rico;  Sand  Island;  U.S. 


Virgin  Islands  (including  St.  Croix,  St. 
John,  and  St.  Thomas);  and  Wake  Island. 

The  Freely  Associated  States  are 
Marshall  Islands  (including  Ebeye  and 
Majuro  Island);  Palau  (including  Koror 
Island);  and  Micronesia  (including 
Chuuk  (Truk)  Island,  Kosrae  Island, 
Pohnepi  Island,  Yap  Island). 
Stanley  F.  N4ires, 
Chief  Counsel.  Legislative. 
|FR  Doc.  95-15767  Filed  6-27-95;  8:45  am] 

BIUINQ  CODE  7710-12-f> 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-35874;  File  No.  SR-NASD- 
94-60] 

Self- Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  and 
Notice  of  Filing  and  Order  Granting 
Accelerated  Approval  of  Amendment 
No.  2  to  the  Proposed  Rule  Change  by 
the  National  Association  of  Securities 
Dealers,  Inc.  Relating  tc  Applicable 
Position  Limits  for  OTC  Collar 
Transactions 

June  21,  1995. 
I.  Introduction 

On  October  27, 1994.  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD"  or  "Association")  submitted 
to  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission"), 
pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1  and  Rule  19b-4  thereunder,^  a 
proposed  rule  change  to  amend  its 
options  position  limit  rule  to  provide 
that  positions  in  conventional  put  and 
call  options  establishing  OTC  collars 
meeting  certain  qualifications  need  not 
be  aggregated  for  position  limit 
purposes  ("OTC  Collar  Aggregation 
Exemption").^  The  NASD  filed 
Amendment  No.  1  to  the  proposed  rule 
change  on  December  14, 1994 
("Amendment  No.  l")."*  Notice  of  the 
proposal  and  Amendment  No.  1 
appeared  in  the  Federal  Register  on 
December  29, 1994. ^  No  comment 
letters  were  received  on  the  proposed 


'15USC§78s(b)(l)(1988). 

2  17  CFR  240.\9b-A  (1992). 

5  Section  33(b)(3)  of  the  NASD  Rules  of  Fair 
Practice  provides  that  "options  contracts  of  the  put 
and  call  class  on  the  same  side  of  the  market 
covering  the  same  underlying  security"  are 
aggregated  for  position  limit  purposes.  Accordingly, 
long  calls  and  short  puts  are  aggregated  and  short 
calls  and  long  puts  are  aggregated. 

*  See  Letter  from  Thomas  R.  Gira.  Assistant 
General  Counsel,  NASD,  to  Stephen  M.  YouOn. 
Derivative  Products  Regulation.  SEC.  dated  Dec.  14. 
1994.  See  infra  note.  8. 

'Securities  Exchange  Act  Release  No.  35134  (Dec. 
21.1994).  59  FR  67359. 


rule  change.  On  May  19, 1995,  the 
NASD  filed  Amendment  No.  2 
("Amendment  No.  2")  to  the  proposal  to 
clarify  in  the  language  of  the  proposed 
exemption  the  maximum  number  of 
contracts  that  may  comprise  a  collar  that 
is  governed  by  the  OTC  Collar 
Aggregation  Exemption.^  The  effect  of 
Amendment  No.  2  is  to  clarify  that  the 
exemption  from  aggregation  only 
applies  to  the  hedge  exemption  portion 
of  the  position  limit.  This  order 
approves  the  NASD's  proposal,  as 
amended. 

II.  Description  of  Proposal 

An  OTC  collar  transaction  involves 
the  purchase  (sale)  of  a  put  and  the  sale 
(purchase)  of  a  call  on  the  same 
underlying  security  to  hedge  a'  long 
(short)  stock  position.  The  proposal 
would  amend  Section  33  of  the  NASD 
Rules  of  Fair  Practice,  the  NASD's 
position  limit  rule  for  standardized  and 
conventional  options,  in  the  following 
manner: 

Section  33  of  the  NASD  By-Laws 

Section  (b)(3)  Position  Limits 

(A)(l)-(5)  No  change. 
(A)(6)  OTC  Collar  AggregaUon 
Exemption 

(a)  For  purposes  of  this  subsection, 
the  term  OTC  collar  shall  mean  a 
conventional  equity  option  position 
comprised  of  short  (long)  calls  and  long 
(short)  puts  overlying  the  same  security 
that  hedge  a  corresponding  long  (short) 
position  in  that  security. 

(b)  Notwithstanding  the  aggregation 
provisions  for  short  (long)  call  positions 
and  long  (short)  put  positions  contained 
in  subsections  (A)(lHA)(3)  above,  the 
conventional  options  positions  involved 
in  a  particular  OTC  collar  transaction 
established  pursuant  to  the  position 
limit  hedge  exemption  in  subsection 
(A)(5)  need  not  be  aggregated  for 
position  limit  purposes,  provided  the 
following  conditions  are  satisfied:  ^ 

1.  the  conventional  options  can  only  be 
exercised  if  they  are  in-the-money; 

2.  neither  conventional  option  can  be  sold, 
assigned,  or  transferred  by  the  holder  without 
the  prior  written  consent  of  the  writer; 

3.  the  conventional  options  must  be 
Eurofiean-style  {i.e.,  only  exercisable  upon 
expiration)  and  expire  on  the  same  date; 

4.  the  strike  price  of  the  short  call  can 
never  be  less  than  the  strike  price  of  the  long 
put;  and 

5.  neither  side  of  the  transaction  can  be  in- 
the-money  when  the  collar  is  established.* 


6.  the  size  of  the  conventional  options  in 
excess  of  the  applicable  basic  position  limit 
for  the  options  established  piu^uant  to 
subsections  (A)(l)-{3)  above  must  be  hedged 
on  a  one-to-one  basis  with  the  requisite  long 
or  short  stock  position  for  the  duration  of  the 
collar,  although  the  same  long  or  short  stock 
position  can  be  used  to  hedge  both  legs  of  the 
collar. 

(c)  For  multiple  OTC  collars  on  the 
same  security  meeting  the  conditions  set 
forth  in  subsection  (b)  above,  all  of  the 
short  (long)  call  options  that  are  part  of 
such  collars  must  be  aggregated  and  all 
of  the  long  (short)  put  options  that  are 
part  of  such  collars  must  be  aggregated, 
but  the  short  (long)  calls  need  not  be 
aggregated  with  the  long  (short)  puts. 

(d)  Except  as  provided  above  in 
subsections  (b)  and  (c),  in  no  event  may 
a  member  fail  to  aggregate  any 
conventional  or  standardized  options 
contract  of  the  put  class  and  the  call 
class  overlying  the  same  equity  security 
on  the  same  side  of  the  market  with 
conventional  option  positions 
established  in  connection  with  an  OTC 
collar. 

Nothing  in  this  subsection  (6)  changes 
the  applicable  position  limit  for  a 
particular  equity  security. 

According  to  the  NASD,  market 
participants  typically  establish  OTC 
collars  to  hedge  price  exposure  to  long 
stock  positions.  However,  the  NASD 
states  that  the  current  position  limit 
aggregation  rules  constrain  members 
seeking  to  establish  OTC  collar 
positions  for  their  customers.  For 
example,  if  a  customer  wanted  to  hedge 
900,000  shares  in  XYZ  with  an  OTC 
collar  (assuming  XYZ  is  subject  to  a 
position  limit  of  4,500  contracts),  and  if 
the  calls  and  puts  associated  with  the 
collar  must  be  aggregated,  the  customer 
could  only  establish  the  collar  for 
450,000  shares  {i.e.,  4,500  short  calls 
and  4,500  long  puts).^  As  a  result,  the 
remaining  450,000  shares  of  XYZ  would 
-remain  unhedged. 

Accordingly,  in  order  to  facilitate  the 
needs  of  market  participants  seeking  to 
hedge  their  long  stock  positions  with 
OTC  collars,  the  NASD  proposes  to 
waive  the  position  limit  aggregation 
rules  for  certain  OTC  collar  transactions 
meeting  specific  criteria.  Specifically, 
the  OTC  Collar  Aggregation  Exemption 


•  See  Letter  from  Thomas  R.  Gira.  Assistant 
General  Counsel.  NASD,  to  Stephen  M.  Youhn. 
Derivative  Products  Regulation,  SEC,  dated  May  19. 
1995. 

'  See  Amendment  No.  2. 

•The  NASD  originally  proposed  that  one  side  of 
the  collar  could  be  in-the-money  when  the  collar 


was  established.  Amendment  No.  1  changes  this 
requirement  by  stating  that  neither  side  of  a 
particular  OTC  collar  may  be  in-the-money  at  the 
time  the  collar  is  established. 

»In  this  instance,  4.500  of  the  9.000  contracts  are 
permissible  under  the  basic  position  limit 
contained  Section  33(b)(3)(A)(l)  of  the  NASD  Rules 
of  Fair  Practice  and  the  remaining  4,500  contracts 
are  permissible  because  they  are  hedged  by  the  • 
900.000  shares  of  XYZ  and,  therefore,  fall  within 
the  NASD's  hedge  exemption  contained  in  Section 
33(b)(3)(A)(5). 


will  provide  that  puts  and  calls  on  the 
same  side  of  the  market  (e.g.,  short  calls 
and  long  puts)  which  are  established 
pursuant  to  Section  33(b)(3)(A)(5),  the 
equity  option  position  limit  hedge 
exemption  rule  ("equity  option  position 
limit  hedge  exemption")  are  not 
required  to  be  aggregated  for  position 
limit  purposes  if  they  are  part  of  an  OTC 
collar  transaction  meeting  all  of  the 
conditions  of  proposed  Section 
33(b)(3)(A)(6)  above.»° 

Consistent  with  the  NASD's  equity 
option  position  limit  hedge  exemption 
rule,  to  the  extent  that  the  size  of  the 
controversial  options  involved  in  a 
particular  OTC  collar  exceed  the  size  of 
the  applicable  l^sic  position  limit  for 
that  option,  the  proposed  OTC  Collar 
Aggregation  Exemption  provides  that 
such  options  positions  must  be  hedged 
on  a  one-for-one  basis  with  the 
corresponding  long/ short  stock  position 
for  the  duration  of  the  collar.  The  NASD 
also  notes  that  the  OTC  Colleu 
Aggregation  Exemption  will  not  affect 
the  NASD's  other  aggregation  rules  for 
options  positions  on  the  same  side  of 
the  market.  Thus,  the  NASD  will 
aggregate  all  standardized  and 
conventional  options  positions  with 
options  positions  established  pursuant 
to  the  OTC  Collar  Aggregation 
Exemption,  as  well  as  options  positions 
established  in  multiple  OTC  collars  on 
the  same  seciu-ity. 

The  proposal  also  contains  provisions 
governing  the  aggregation  of 
conventional  options  positions 
establishing  multiple  OTC  collars. 
Specifically,  for  multiple  OTC  collars  on 
the  same  security  meeting  the 
conditions  for  the  OTC  Collar 
Aggregation  Exemption,  all  of  the  short 
(long)  call  options  that  are  part  of  such 
collars  must  be  aggregated  and  all  of  the 
long  (short)  put  options  that  are  part  of 
such  collars  must  be  aggregated,  but  the 
short  (long)  calls  need  not  be  aggregated 
writh  the  long  (short)  puts. 

The  following  examples  are  intended 
to  illustrate  the  operation  of  the  OTC 
Collar  Aggregation  Exemption  (assume  a 
position  limit  of  4,500  contracts  and  an 
applicable  hedge  exemption  of  4,500 
contracts): 

A.  An  investor  has  no  established 
conventional  or  standardized  option 
position.  The  investor  may  establish  an  OTC 
collar  consisting  of  6.750  short  calls  and 
6.750  long  puts.  Pursuant  to  proposed 
Section  33(b)(3)(A)(6)(b)(6).  the  options 


""Under  Section  33(bX3)(A)(5).  the  Equity  Hedge 
Exemption  rule,  the  hedge  exemption  may  not 
exceed  twice  the  position  limit  established  under 
NASD  rules.  Position  limits  are  set  at  either  4.500. 
7.500  or  10.500  contracts  on  the  same  side  of  the 
market,  depending  on  'he  characteristics  of  the 
stock. 
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comprising  the  collar  in  excess  of  the 
applicable  basic  position  limit  (i.e.,  4,500) 
must  be  hedged  on  a  one-for-one  basis  with 
450,000  shares.  The  total  number  of 
allowable  option  contracts  on  the  same  side 
of  the  market  in  this  example  would  be 
13,500. 

B.  An  investor  is  short  1,000  calls.  The 
investor  may  establish  an  OTC  collar 
consisting  of  6,250  short  calls  and  6.250  long 
puts.  Pursuant  to  proposed  Section 
33(b)(3)(A)(6)(b)(6),  the  options  comprising 
the  collar  in  excess  of  the  applicable  basic 
position  limit  [i.e..  4,500)  must  be  hedged  on 
a  one-for-one  basis  with  450,000  shares.  The 
total  number  of  allowable  option  contracts  on 
the  same  side  of  the  market  in  this  example 
would  be  13.500. 

C.  An  investor  is  short  6,500  calls  (4,500 
pursuant  to  the  position  limit  and  2,000 
pursuant  to  the  hedge  exemption)  and  long 
200,000  shares  of  stock.  An  OTC  collar 
consisting  of  2.500  short  calls  and  2,500  long 
puts  may  be  established.  Pursuant  to 
proposed  Section  33(b)(3)(A)(6)(b)(6),  the 
options  comprising  the  collar  in  excess  of  the 
applicable  basic  position  limit  {i.e.,  4,500) 
must  be  hedged  on  a  one-for-one  basis  with 
an  additional  stock  position  of  250,000 
shares.  The  total  number  of  allowable  option 
contracts  on  the  same  side  of  the  market  in 
this  example  would  be  11,500. 

D.  An  investor  is  short  9,000  calls  (4,500 
pursuant  to  the  position  limit  and  4,500 
pursuant  to  the  hedge  exemption)  and  long 
450,000  shares  of  stock.  An  OTC  collar  may 
not  be  established  since  the  investor  has 
already  reached  the  maximum  allowable 
position  limit. 

III.  Commission  Findings  and 
Conclusions 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  the 
requirements  of  Section  6(b)(5)  of  the 
Art.  Specifically,  the  Commission 
believes  the  conditions  and  limitations 
contained  in  the  proposal  strike  a 
reasonable  balance  between  the  need  to 
facilitate  legitimate  hedging  needs  of 
market  participants  and  the  need  to 
have  rules  in  place  that  do  not 
compromise  the  regulatory  purposes 
served  by  the  equity  option  position 
limit  rules.  In  particular,  because  the 
conditions  and  limitations  for  the  OTC 
Collar  Aggregation  Exemption 
effectively  provide  that  neither  leg  of 
the  OTC  collar  can  be  in-the-money  at 
the  time  the  collar  is  established  and 
that  no  more  than  one  leg  of  the  collar 
can  ever  be  exercised  throughout  the 
term  of  the  collar,  the  Commission  does 
not  believe  that  the  larger  options 
position  resulting  from  the  proposed 
non-aggregation  of  short  (long)  calls  and 
long  (short)  puts  for  the  hedge 
exemption  portion  of  the  position  limit 
pursuant  to  the  OTC  Collar  Aggregation 


Exemption  will  increase  the  potential 
for  market  manipulation  or 
disruption." 

In  addition,  even  though  the 
conventional  options  positions  involved 
in  a  particular  OTC  collar  transaction  do 
not  have  to  be  aggregated  (if  the  collar 
meets  the  standards  for  the  aggregation 
exemption),  the  collar  position  must  be 
aggregated  with  all  other  standardized 
and  conventional  options  on  the  same 
side  of  the  market  overlying  the  same 
security.  In  this  respect,  the 
Commission  notes  that  while  the 
NASD's  proposal  does  not  change  the 
recognized  position  limit  levels  (i.e., 
4.500,  7.500, 10,500).  it  does  alter  the 
manner  in  which  contracts  are 
aggregated  for  position  limits  purposes, 
with  the  net  result  being  an  increase  in 
certain  situations  in  the  number  of 
contracts  an  investor  may  hold  on  the 
same  side  of  the  market  from  9.000  to 
13,500  (assuming  a  position  limit  of 
4.500).  While  the  maximum  number  of 
contracts  an  investor  may  hold  is 
effectively  increased,  the  proposal's 
requirements  ensure  that  the  amount  of 
stock  that  may  be  controlled  by  an 
investor's  option  position  is  not 
increased.  Instead,  the  proposal  merely 
facilitates  the  use  of  an  OTC  collar  by 
not  aggregating  the  positions  for 
determining  the  number  of  contracts 
pursuant  to  the  hedge  exemption.  To  the 
extent  that  investors  have  greater 
latitude  to  use  a  collar  for  hedging 
purposes,  the  proposal  will  enhance 
investors'  risk  management  of  stock 
positions. '2 

The  Commission  also  believes  that  the 
larger  options  positions  available  by 
virtue  of  the  proposal  will  not  result  in 
disruptions  to  the  underlying  stock 
market  due  to  the  conditions  and 
limitations  that  must  be  met  to  be 
eligible  for  the  aggregation  exemption, 
and  the  NASD's  surveillance  program. 
In  this  connection,  the  Commission 
notes  the  NASD  will  monitor  the  use  of 
the  OTC  Collar  Aggregation  Exemption 
to  ensure  that  NASD  members  are 
complying  with  the  requirements  of  the 
exemption. 

The  Commission  finds  good  cause  for 
approving  Amendment  No.  2  to  the 
proposed  rule  change  prior  to  the 
thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof  in 


' '  Furthermore,  in  order  to  ensure  that  the 
positions  covered  by  this  proposal  are  maintained 
in  a  collar  transaction,  the  proposal  requires  that  all 
of  the  conventional  options  comprising  the  OTC 
collar  must  be  European-style  and  expire  on  the 
same  date. 

'*As  noted  above,  the  non-aggregation  of  collar 
positions  only  applies  to  positions  established 
pursuant  to  the  existing  hedge  exemption.  See 
supra  note  10. 


the  Federal  Register.  Amendment  No.  2 
has  the  effect  of  limiting  and  clarifying 
the  maximum  number  of  contracts  that 
may  comprise  a  particular  OTC  collar 
established  pursuant  to  the  OTC  Collar 
Aggregation  Exemption,  and  as  a  result, 
should  further  reduce  any  speculative  or 
manipulative  impact  caused  by  the  net 
increase  in  the  number  of  options  held 
by  an  investor.  Therefore,  the 
Commission  believes  there  is  good 
cause  to  approve  Amendment  No.  2  to 
the  proposal  on  an  accelerated  basis. 

rV.  Solicitation  of  Conunents 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  Amendment  No. 
2.  Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street,  N.W., 
Washington.  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  writh  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  July  19.  1995. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,  '3  that  the 
proposed  rule  change  (SR-NASI>-94- 
60)  is  approved,  as  amended. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'* 

Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  95-15810  Filed  6-27-95;  8:45  am) 
BILLING  COOE  8010-01-M 
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Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
National  Association  of  Securities 
Dealers,  Inc.  Relating  to  the 
Adjustment  of  Open  Orders 

June  21.  1995. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 


("Act"),  15  U.S.C.  78s(b)(l).  notice  is 
hereby  given  that  on  June  19.  1995,'  the 
National  Association  of  Securities 
Dealers.  Inc.  ("NASD"  or  "Association") 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC"  or  Commission") 
the  proposed  rule  change  as  described 
in  Items  I.  II.  and  III  below,  which  Items 
have  been  prepared  by  the  NASD.  The 
Commission  is  publishing  this  notice  to 
sohcit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NASD  is  proposing  to  amend 
Article  HI.  Section  46  of  the  Rules  of 
Fair  Practice  to  provide  that  where  the 
issuer  of  a  security  declares  a  cash 
dividend  or  other  distribution  of  less 
than  one  cent  ($.01)  members  will  not 
adjust  open  orders  for  such  securities. 
Below  is  the  text  of  the  proposed  rule 
change.  Proposed  new  language  is 
italics. 

Rules  of  Fair  Practice 

Article  III 

Adjustment  of  Open  Orders 

Sec.  46.  . 

(a)  A  member  holding  an  open  order 
from  a  customer  or  another  broker/ 
dealer  shall,  prior  to  executing  or 
permitting  the  order  to  be  executed, 
reduce,  increase  or  adjust  the  price  and/ 
or  number  of  shares  of  such  order  by  an 
amount  equal  to  the  dividend,  payment 
or  distribution,  on  the  day  that  the 
security  is  quoted  ex-dividend,  ex- 
rights,  ex-distribution  or  ex-interest. 
except  where  a  cash  dividend  or 
distribution  is  less  than  one  cent  ($.01), 
as  follows: 

(i)  In  the  case  of  a  cash  dividend  or 
distribution,  the  price  of  the  order  shall 
be  reduced  by  subtracting  the  dollar 
amount  of  the  dividend  or  distribution 
from  the  price  of  the  order  and  rounding 
the  result  to  the  next  lower  Va  of  a 
dollar; 

(ii)  In  the  case  of  a  stock  dividend  or 
split,  the  price  of  the  order  shall  be 
reduced  by  rounding  the  dollar  value  of 
the  stock  dividend  or  split  to  the  next 
higher  Va  of  a  dollar  and  subtracting  that 
amount  from  the  price  of  the  order; 
provided,  further,  that  the  size  of  the 
order  shall  be  increased  by  (1) 
multiplying  the  size  of  the  original  order 
by  the  numerator  of  the  ratio  of  the 
dividend  or  split,  (2)  dividing  the  result 


>'15  use  78s(b)(2)  (1988). 
>M7  CFR  200.3O-3(a)(12)  (1994). 


'  The  NASD  originally  submitted  the  proposed 
rule  change  on  May  23,  1995.  On  )une  19,  1995,  the 
NASD  submitted  Amendment  No.  1  which 
amendment  made  technical  changes  to  the 
proposal. 


by  the  denominator  of  the  ratio  of  the 
dividend  or  split,  and  (3)  rounding  the 
result  to  the  next  lower  round  lot;  and 
(ii)  In  the  case  of  a  dividend  payable 
in  either  cash  or  securities  at  the  option 
of  the  stockholder,  the  price  of  the  order 
shall  be  reduced  by  the  dollar  value  of 
the  cash  or  securities,  whichever  is 
greater,  according  to  the  formulas  in 
(a)(i)  or  (a)(ii).  above;  provided,  that  if 
the  stockholder  opts  for  securities,  the 
size  of  the  order  shall  be  increased 
pursuant  to  the  formula  in  (a)(ii),  above. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  NASD  has 
prepared  summaries,  set  forth  in 
Sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

Article  HI.  Section  46  of  the  Rules  of 
Fair  Practice  requires  members  holding 
open  orders  to  proportionally  reprice 
such  orders  according  to  the  value  of  the 
dividend  or  distribution  on  the  date  the 
security  is  quoted  ex-dividend,  ex- 
rights,  ex-distribution  or  ex-interest. 
Shortly  after  the  rule  became  effective  in 
September  1994,  several  member  firms 
questioned  the  necessity  of  complying 
with  Section  46  if  a  dividend  or  other 
distribution  was  less  than  one  cent 
($.01). 

The  NASD  has  examined  the  matter 
and  determined  that  where  dividends  of 
less  than  one  cent  ($.01)  are  involved 
inefficiencies  and  costs  associated  with 
complying  with  Section  46  may  exceed 
any  benefit  to  be  gained.  The  impact  of 
such  a  small  dividend  on  the  price  of 
the  security  is  probably  de  minimis  in 
nature  and  the  likelihood  that 
unadjusted  orders  will  result  in  bad 
executions  for  customers  is  low. 
Accordingly,  the  NASD  is  proposing  to 
amend  Section  46  to  state  that  where  a 
dividend  or  other  distribution  is  less 
than  one  cent  ($.01)  the  price  of  the 
order  shall  not  be  adjusted. 

The  NASD  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  Section  15A(b){6)  of  the 


Act  2  in  thar  the  elimination  of  the  costs 
and  inefficiencies  associated  with 
mandating  the  repricing  of  orders  where 
the  dividend  or  distribution  is  less  than 
one  cent  ($.01)  will  refine  the 
functioning  of  Section  46  to  the  benefit 
of  the  market  and  investors. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  NASD  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  die  Act,  as  amended. 

(C)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

ni.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(iii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

A.  by  order  approve  such  proposed 
rule  change,  or 

B.  institute  proceedings  to  determine 
whether  the  proposed  rule  chainge 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  vwritten  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W.. 
Washington.  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  emd  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 


» 15  U.S.C.  780-3 
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submissions  should  refer  to  File 
Number  SR-NASD-95-27  and  should 
be  submitted  by  July  19,  1995. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  the  delegated 
authority.' 

Margaret  H.  McFarland. 
Depu  ty  Secretary. 

(FR  Doc.  95-15811  Filed  6-27-95;  8:45  ami 
BNXMQ  C006  HIO-OI-M 


[Release  No.  34-35877;  File  No.  SR-NASD- 
95-28] 

Self-Regutatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
National  Association  of  Securities 
Dealers,  Inc.  Regarding  Trading  in 
Anticipation  of  the  Issuance  of  a 
Research  Report 

June  21.  1995. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b)(l),  noUce  is 
hereby  given  that  on  May  25. 1995,  the 
National  Association  of  Securities 
Dealers,  Inc.  ("NASD"  or  Association") 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  II.  and  III  below,  which  Items 
have  been  prepared  by  the  NASD.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Pursuant  to  the  provisions  of  Section 
19(b)(1)  of  the  Act.  the  NASD  hereby 
proposes  to  amend  Article  III.  Section  1 
of  the  NASD  Rules  of  Fair  Practice  ^  by 
adding  a  new  Interpretation  regarding  a 
prohibition  against  purposeful  trading 
that  affects  a  member  firm's  inventory 
position  in  a  given  security  prior  to  the 
firm's  issuance  of  a  research  report  in 
that  same  security.  Below  is  the  text  of 
the  proposed  rule  change.  Proposed  new 
language  is  in  italics. 

Trading  Ahead  of  Research  Reports 
Interpretation  to  Article  III,  Section  1  of 
the  NASD  Rules  of  Fair  Practice 

The  Board  of  Governors,  under  its 
statutory  obligation  to  protect  investors 
and  enhance  market  quality,  is  issuing 
an  Interpretation  to  the  Rules  of  Fair 
Practice  regarding  a  member  firm's 
trading  activities  that  occur  in 
anticipation  of  a  firm 's  issuance  of  a 
research  report  regarding  a  security.  The 
Board  of  Governors  is  concerned  with 


5  17  CFR  200.3O-3(a)(12). 
'  NASD  Manual.  Rules  of  Fair  Practice,  Art.  m. 
Sec.  1  (CCH)  12151. 


activities  of  member  firms  that 
purposefully  establish  or  adjust  firm 's 
inventory  position  in  Nasdaq-listed 
securities,  an  exchange-listed  security 
traded  in  the  OTC  market,  or  a 
derivative  security  based  primarily  on  a 
specific  Nasdaq  or  exchange-listed 
security  in  anticipation  of  the  issuance 
of  a  research  report  in  that  same 
security.  For  example,  a  firm's  research 
department  may  prepare  a  research 
report  recommending  the  purchase  of  a 
particular  Nasdaq-listed  security.  Prior 
to  the  publication  and  dissemination  of 
the  report,  however,  the  trading 
department  of  the  member  firm  might 
purposefully  accumulate  a  position  in 
that  security  to  meet  anticipated 
customer  demand  for  that  security. 
After  the  firm  had  established  its 
position,  the  firm  would  issue  the 
report,  and  thereafter  fill  customer 
orders  from  the  member  firm's  inventory 
positions. 

The  NASD  believes  that  such  activity 
is  conduct  which  is  inconsistent  with 
just  and  equitable  purposes  of  trade, 
and  not  in  the  best  interests  of  investors. 
Thus,  this  Interpretation  prohibits  a 
member  from  purposefully  establishing, 
creating  or  changing  the  firm's  inventory 
position  in  a  Nasdaq-listed  stock,  and 
exchange-listed  stock  traded  in  the  third 
market,  or  a  derivative  security  related 
to  the  underlying  equity  security,  in 
anticipation  of  the  issuance  of  a 
research  report  regarding  such  security 
by  the  member  firm. 

Article  III,  Section  1  of  the  Rules  of 
Fair  Practice  states  that: 

A  member,  in  the  conduct  of  its 
business,  shall  observe  high  standards 
of  commercial  honor  and  just  and 
equitable  principles  of  trade. 

In  accordance  with  Article  VII. 
Section  1(a)(2)  of  the  NASD  By-laws,  the 
NASD  Board  of  Governors  has  approved 
the  following  Interpretation  of  Article 
III.  Section  1: 

Trading  activity  purposefully 
establishing,  increasing,  decreasing,  or 
liquidating  a  position  in  a  Nasdaq 
security,  an  exchange-listed  security 
traded  in  the  over-the-counter  market, 
or  a  derivative  security  based  primarily 
upon  a  specific  Nasdaq  or  exchange- 
listed  security,  in  anticipation  of  the 
issuance  of  a  research  report  in  that 
security  is  inconsistent  with  just  and 
equitable  principles  of  trade  and  is  a 
violation  of  Article  III,  Section  1  of  the 
Rules  of  Fair  Practice. 

For  tne  purposes  of  this 
Interpretation,  a  "purposeful"  change  in 
the  firm's  inventory  position  means  any 
trading  activities  undertaken  with  the 
intent  of  altering  a  firm's  position  in  a 
security  in  anticipation  of 
accommodating  investor  interest  once 


the  research  report  has  been  published. 
Hence,  the  Interpretation  does  not  apply 
to  changes  in  an  inventory  position 
related  to  unsolicited  order  flow  from  a 
firm's  retail  or  broker-dealer  client  base 
or  to  research  done  solely  for  in-house 
trading  and  not  in  any  way  used  for 
external  publication. 

Under  this  Interpretation,  the  Board 
recommends,  but  does  not  require,  that 
member  firms  develop  and  implement 
policies  and  procedures  to  establish 
effective  internal  control  systems  and 
procedures  that  would  isolate  specific 
information  within  research  and  other 
relevant  departments  of  the  firm  so  as 
to  prevent  the  trading  department  from 
utilizing  the  advance  knowledge  of  the 
issuance  of  a  research  report.  Firms  that 
choose  not  to  develop  "Chinese  Wall" 
procedures  bear  the  burden  of 
demonstrating  that  the  basis  for  changes 
in  inventory  positions  in  advance  of 
research  reports  was  not  purposeful. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  vdth  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  NASD  has 
prepared  summaries,  set  forth  in 
Sections  (A),  (B).  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(a)  Background 

At  thnes,  broker-dealers  that  have 
research  departments  prepare  research 
reports  that  recommend  that  customers 
take  certain  actions  with  respect  to 
certain  identified  securities.  The 
research  reports  may  advise  the  firm's 
customers  to  buy  or  sell  the  security  that 
is  the  subject  of  the  research  report.  For 
instance,  prior  to  publication  of  a 
research  report,  some  firms  would 
intentionally  establish  a  proprietary 
position  in  the  security  that  was  to  be 
the  subject  of  a  report  in  anticipation  of 
meeting  expected  customer  demand  in 
response  to  the  research  report.  Once 
the  firm  had  accumulated  stock,  it 
would  issue  the  research  report  and 
commence  solicitation  of  orders, 
expecting  to  fill  customer  orders  fi-om 
the  inventory  position  it  had 
accumulated. 


In  1991,  the  New  York  Stock 
Exchange  ("NYSE"),  in  NYSE 
Information  Memo  91-8,  issued  a  policy 
statement  regarding  stock 
accumulations  by  a  NYSE  member 
organization  in  advance  of  that 
member's  issuance  of  research  reports. 
NYSE  Information  Memo  91-8  stated 
that  where  an  NYSE  member 
organization  intended  to  purposefully 
acquire  a  position  in  an  NYSE-listed 
security  in  contemplation  of  its  issuance 
of  a  favorable  research  report,  the  NYSE 
would  find  such  conduct  to  be 
inconsistent  with  just  and  equitable 
principles  of  trade. 

At  tliat  time,  the  NASD  also 
considered  the  issue  of  trading  activity 
in  anticipation  of  the  issuance  of 
research  reports  but  determined  to 
address  the  issue  on  a  case-by-case 
basis.  Thus,  in  response  to  individual 
member  firm  requests  for  a  position  on 
the  issue,  the  NASD  staff  informally  had 
taken  the  position  that  trading  based 
upon  material,  non-public  market 
information  could  be  considered  a 
violation  of  just  and  equitable  principals 
of  trade.  In  1994,  however,  the  NASD 
solicited  member  comment  in  Notice  To 
Members  94-40  ("NTM  94-40")  on  the 
development  of  a  formal  policy  that 
clearly  would  state  that  trading  in 
anticipation  of  a  research  report  would 
be  deemed  a  violation  of  Article  III, 
Section  1  of  the  Rules  of  Fair  Practice. 
The  NASD  Board,  in  proposing  this  new 
Interpretation,  also  sought  comment  on 
a  policy  to  recommend,  but  not  require, 
that  member  fums  develop  and 
implement  "Chinese  Wall"  restrictions 
that  would  isolate  research  and  trading 
activities  within  individual  departments 
of  the  firm. 

(b)  Comments  Received 

In  response  to  its  proposal  on  trading 
ahead  of  research  reports,  the  NASD 
received  eleven  comments  that  were 
fairly  evenly  split  between  support  of 
and  opposition  to  the  proposed  policy. 
Three  firms  either  fully  supported  the 
proposal  or  suggested  very  minor 
changes.  These  firms  believed  that  the 
proposed  Interpretation  would:  (1) 
Clarify  a  member  firm's  obligations  in 
Nasdaq  and  third  market  securities;  (2) 
promote  consistency  among  self- 
regulatory  organization  rules;  (3)  ease 
the  compliance  burden  on  the  firms; 
and  (4)  engender  greater  investor 
confidence  that  the  investor  vdll  not  be 
disadvantaged  by  the  professional. ^  Two 
other  firms^  supported  the  proposed 


^  See  letters  from  Merrill  Lynch:  Lehman  Bros.: 
and  the  Association  for  Investment  Management 
and  RRsearch  ("AIMR"). 

^  See  letters  from  J.P.  Morgan  Securities  and  A.G. 
Edwards. 


policy  in  part,  but  expressed  certain    ' 
reservation.  For  example,  A.G.  Edwards 
believed  that  it  was  important  that  an 
Interpretation  be  developed  to  address 
issues  related  to  a  firm's  unfair  trading 
in  advance  of  a  research  report.  The  firm 
also  believed  that  any  Interpretation 
should  be  extended  to  third  Market 
trading  in  advance  of  research  report  on 
NYSE-listed  companies.  However, 
Edwards  was  concerned  that  the 
proposal  could  harm  small  capitalized 
issues  with  limited  liquidity  and  it 
could  imdercut  a  firm's  interest  in 
developing  research  reports,  especially 
with  low  liquidity  stocks.  J.P.  Morgan's 
letter  raised  similar  concerns. 

Finally,  six  comments*  opposed  the 
adoption  of  the  proposed  Interpretation. 
These  comments  expressed  two 
principle  concerns  with  the  proposal: 
(1)  It  would  adversely  affect  the 
liquidity  and  pricing  of  Nasdaq 
SmallCap  stocks  because  firms  would 
not  be  able  to  develop  a  readily 
available  inventory  in  such  stock  to 
meet  investor  demand  after  the  issuance 
of  the  report;  and  (2)  member  firms 
likely  would  diminish  their  research 
efforts  because  their  own  customers 
would  not  be  able  to  benefit  from 
securities  that  the  firm  had  been  able  to 
secure  at  advantageous  prices. 

(c)  Discussion 

As  noted  above,  the  NASD  has 
carefully  examined  its  policies 
regarding  the  trading  practices  for 
member  firms  in  anticipation  of  the 
issuance  of  a  firm's  research  reports. 
The  NASD  believes  that  purposeful 
inventory  adjustments  made  in 
anticipation  of  customer  trading  activity 
as  a  result  of  the  firm's  research  report 
could  appear  to,  and  at  times  would, 
conflict  with  the  firm's  fiduciary  duties 
toward  its  customers.  The  NASD,  after 
weighing  the  issues  related  to  the 
matter,  has  determined  that  in  the 
interests  of  investor  protection,  it  would 
be  deemed  a  violation  of  just  and 
e<}uitable  principles  of  trade  if  a  member 
firm  purposefully  adjusts  its  inventory 
position  in  a  Nasdaq  security,  in  an 
exchange  listed  security  that  is  traded  in 
the  third  market,  or  in  a  derivative 
product  of  any  such  securities  in 
anticipation  of  the  issuance  of  a 
research  report  in  that  security.  At  the 
least,  such  purposeful  activity  creates  an 
appearance  of  impropriety  that  harms 
the  perception  of  the  marketplace  and 
could  lead  to  a  loss  of  investor 
confidence.  The  NASD  notes  that  it  is 
important  that  investors  understand  that 


♦  See  letters  from  Kemper  Securities,  Inc.:  Brown 
&  Wood:  Pacific  Growth  Equities;  Conning  &  Co.: 
First  Albany;  and  Rauscber  Pierce  Refsnes,  Inc. 


they  will  not  be  disadvantaged  by 
professionals,  and  accordingly,  it  seeks 
to  further  enhance  its  rules  and  policies 
that  promote  the  fair  treatment  of 
investors  and  maintain  the  confidence 
of  such  investors.  This  new  policy 
should  enhance  the  overall  perception 
of  Nasdaq  and  the  third  market  and 
encourage  investors  to  participate  in 
those  markets,  thereby  promoting 
liquidity.  In  addition,  biecause  the 
NASD  believes  that  the  proposed 
Interpretation  is  consistent  with  the 
policy  found  in  NYSE  Information 
Memorandum  91-8,  this  clear  statement 
of  NASD  policy  will  promote 
consistency  among  self-regulatory 
organizations  and  help  to  alleviate 
compliance  burdens  for  member  firms 
that  operate  in  multiple  markets. 

After  considering  the  comments  on 
the  proposal  in  NTM  94-40,  the  NASD 
Board  determined  to  refine  the  proposal 
slightly  to  incorporate  comments 
recommending  Uiat  the  proposed 
Interpretation  address  third  market 
trading  in  listed  securities  that  are  the 
subject  of  a  firm's  research  report.  The 
NASD  believes  it  important  from  an 
investor  protection  viewpoint  to  cleMly 
state  that  it  would  be  a  violation  of  just 
and  equitable  principles  of  trade  if  a 
member  firm  trading  in  the  third  market 
in  anticipation  of  the  issuance  of  a 
research  report  were  to  establish, 
increase,  or  decrease  a  position  in  an 
exchange-listed  security.  Without  the 
inclusion  of  exchange-listed  securities 
traded  in  the  third  market,  there  could 
be  a  significant  gap  in  customer 
protection  rules  on  this  issue.  Similarly, 
the  NASD  has  amended  its  policy  as 
proposed  in  NTM  94—40  to  clarify  that 
it  would  also  be  a  violation  if  the  firm 
were  to  decrease  or  liquidate  its  position 
in  a  security  because  it  was  about  to 
issue  a  negative  research  report.  This 
amendment  to  the  proposed  policy  also 
Closed  a  potential  gap  in  the  policy  and 
clarified  the  intent  of  the  NASD. 

Finally,  the  NASD,  in  reaction  to  a 
comment  letter  '  decided  to  include  in 
the  proposed  Interpretation  a 
prohibition  regarding  a  member  firm's 
attempts  to  do  indirectly  what  it  is  not 
permitted  to  do  directly.  Accordingly, 
the  proposed  Interpretation  prohibits  a 
member  firm  from  purposefully 
establishing,  increasing,  decreasing  or 
liquidating  a  derivative  security 
position  in  anticipation  of  the  firm's 
issuance  of  a  research  report  on  the 
security  underlying  the  derivative 
position.  The  NASD's  concern  is,  for 
example,  that  by  trading  in  options  on 
an  underlying  security  that  is  to  be  the 
subject  of  a  research  report,  the  member 


^  See  Lehman  Bros,  letter. 
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firm  is  doing  by  means  of  an 
economically  equivalent  transaction 
that  which  it  would  otherwise  be 
prohibited  from  doing.  Such  activity 
would  undermine  the  effectiveness  of 
theproposed  Interpretation. 

The  proposed  Interpretation 
specifically  notes  that  the  intent  of  the 
prohibition  is  to  cover  situations  where 
the  member  firm  is  "purposefully" 
altering  its  inventory  position  in 
anticipation  of  the  issuance  of  a 
favorable  or  unfavorable  research  report. 
In  accord  with  that  intent,  the  proposed 
Interpretation  is  not  intended  to  halt  all 
of  a  firm's  trading  activity  in  that 
security.  Even  if  the  trading  desk  knows 
of  a  forthcoming  research  report  on  a 
particular  security,  the  trading  desk  is 
fully  permitted  to  continue  to  trade  with 
its  retail  customers  or  with  other  broker- 
dealers  if  such  trading  arises  how. 
unsolicited  order  flow.  Similarly,  the 
proposed  Interpretation  would  not 
apply  to  situations  where  the  firm 
conducts  research  solely  for  in-house 
use  and  such  research  is  not  made 
available  for  external  distribution. 

In  addition,  the  proposed 
Interpretation  encourages  but  does  not 
require  firms  to  establish  Chinese  Wall 
procedures  to  control  the  flow  of 
information  between  their  research  and 
trading  departments.  Such  Chinese  Wall 
procedures  are  risk  management  control 
adopted  by  securities  firms  that  include 
physical  and  informational  barriers 
between  different  departments  of  firms 
to  enhance  the  likelihood  that 
knowledge  of  upcoming  events  will  be 
isolated  within  a  single  group  and  not 
disclosed  to  other  groups  that  might 
trade  on  or  otherwise  benefit  from  the 
information.  Because  many  firms  today 
already  use  Chinese  Wall  restrictions 
between  the  research  and  trading 
departments  of  their  firms,  the  NASD 
decided  that  the  policy  should 
encourage  but  not  require  the  use  of 
Chinese  Walls  as  the  preferred  method 
of  complying  with  the  new  poficy. 

While  the  NASD's  proposed 
Interpretation  would  not  require  a 
member  to  develop  Chinese  Wall 
procedures,  the  NASD  believes  that 
Chinese  Wall  restrictions  are  the  most 
effective  means  for  a  member  firm  to 
demonstrate  that  any  trading  activity 
before  its  issuance  of  a  research  report 
had  not  been  in  violation  of  the 
proposed  Interpretation.  Accordingly,  if 
a  member  decides  not  to  implement 
Chinese  Wall  procedures,  it  would  carry 
the  significantly  greater  burden  of 
proving  that  stock  accumulations  or 
liquidations  prior  to  the  issuance  of  a 
research  report  had  not  been  purposeful 
if  an  NASD  investigation  into  the  firm's 
buying  or  selling  activity  were  initiated. 


Chinese  Wall  procedures  are  therefore, 
the  recommended  and  preferred 
approval,  but  members  are  allowed  to 
analyze  their  own  environments  and 
determine  where  Chinese  Wall 
procedures  were  appropriate  for  their 
firm. 

While  some  commenters  on  NTM  94- 
40  objected  to  the  proposed  policy,  the 
NASD  notes  that  such  comments  were 
almost  equally  balanced  by  comments 
expressing  strong  support  for  the 
proposed  policy.  Indeed,  even  those 
commenters  objecting  to  the  proposal 
recognized  that  there  were  significant 
investor  protection  concerns  that  could 
arise  when  a  firm  adjusted  its  inventory 
positions  in  anticipation  of  its  issuance 
of  a  research  report.  While  not 
disregarding  such  investor  protection 
issues,  such  commenters  were  more 
concerned  about  how  they  believed  the 
proposed  Interpretation  would  impact 
the  liquidity  of  less  well-capitalized 
stocks,  and  the  potential  dissemination 
of  research  into  such  smaller 
c^panies.  Several  firms  raising  this 
issue  argued  that  they  should  be 
permitted  to  "passively"  accumulate 
inventory  positions  and  pass  along  the 
advantageous  cost  of  acquisition  to  its 
customers  when  the  research  report  was 
released. 

Such  comments,  however,  did  not 
deal  with  two  fundamental  issues:  (1) 
Trading  ahead  of  customers  based  on 
non-public  information;  and  (2)  fair 
pricing  in  subsequent  resales. 
Accordingly,  because  the  practice  of 
purposefully  adjusting  inventory  in 
anticipation  of  research  report  issuance 
raises  such  significant  potential  for 
disadvantaging  public  investors,  the 
NASD  believes  that  the  better  practice  is 
to  prohibit  such  activity  as  violative  of 
just  and  equitable  principles  of  trade.^ 
Accordingly,  the  NASD  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  15A(b)(6)  in  that  these  proposed 
changes  are  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principles  of  trade,  to  facilitate 
transactions  in  these  securities,  to 
remov»  impediments  to  and  to  perfect 
the  mechanism  of  a  free  and  open 
market  and  a  national  market  system, 
and  in  general  to  protect  investors  and 
the  public  interest.  The  NASD  believes 
that  any  potential  negative  effects  of  the 
policy  will  be  significantly  outweighed 
by  the  increased  confidence  of  investors 


0  The  issuance  of  research  reports  also  may  raise 
issues  under  the  Securities  Act  of  1933  and  the  Act. 
See,  e.g..  Section  5  of.  and  Rules  137,  138  and  139 
under,  the  Securities  Act  of  1933  and  Rule  lOb-6 
under  the  Act. 


and  their  corresponding  willingness  to 
trade  with  member  firms. 

(B)  Self -Regulatory  Organization's 
Statement  on  Buriden  on  Competition 

The  NASD  believes  that  the  proposed 
rule  change  will  not  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  die  Act,  as  amended. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

Written  comments  regarding  the 
NASD's  proposal  in  NTM  94-40  are 
summarized  above. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  NASD  consents,  the 
Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW.. 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  SR-NASD- 
95-28  and  should  be  submitted  by  July 
19,  1995. 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  17  CFR  200.30-3(a)(12). 
Margaret  H.  McFarland, 
Dep  u  ty  Secretary. 
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[Release  No.  34-35879;  File  No.  SR-MSRB- 
95-111 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Municipal  Securities  Ruiemaldng 
Board  Relating  to  interpretation  of 
Rule  G-37  on  Political  Contributions 
and  Prohibitions  on  Municipal 
Securities  Business 

June  21, 1995.  • 

Pursuant  to  Section  19(b)(1)  of'the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b)(l).  and  Rule 
19b-4  thereunder,  notice  is  hereby 
given  that  on  June  16, 1995,  the 
Municipal  Securities  Rulemaking  Board 
("Board"  or  "MSRB")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission"  or  "SEC")  a  proposed   • 
rule  change  as  described  in  Items  I,  II, 
and  III  below,  which  Items  have  been 
prepared  by  the  Board.  The  purpose  of 
the  proposed  rule  change  is  to  provide 
interpretative  guidance  concerning  rule 
G-37  on  political  contributions  and 
prohibitions  on  municipal  securities 
business.  The  Board  has  designated  this 
proposal  as  constituting  a  stated  policy, 
practice,  or  interpretation  with  respect 
to  the  meaning,  administration,  or 
enforcement  of  an  existing  rule  of  the 
Board  under  Section  19(b)(3)(A)  of  the 
Act,  which  renders  the  proposal 
effective  upon  receipt  of  this  filing  by 
the  Commission.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
bom  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Board  is  filing  the  proposed  rule 
change  to  provide  interpretative 
guidance  concerning  rule  G-37  on 
political  contributions  and  prohibitions 
on  municipal  securities  business.^ 


II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Board  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  Board  has 
prepared  summaries,  set  forth  in 
Sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's. 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for  the  Proposed  Rule 
Change 

On  April  7,  1994,  the  Commission 
approved  Board  rule  G-37,  concerning 
poUtical  contributions  and  prohibitions 
on  municipal  securities  business.^  Since 
that  time,  the  Board  has  received 
numerous  inquiries  concerning  the 
application  of  the  rule.  In  order  to  assist 
the  municipal  securities  industry  and, 
in  particular,  brokers,  dealers  and    • 
municipal  securities  dealers  in 
understanding  and  complying  with  the 
provisions  of  the  rule,  the  Board 
published  four  prior  notices  of 
interpretation  which  set  forth,  in 
question-and-answer  format,  general 
guidance  on  rule  G-37.'  In  prior  filings 
with  the  Commission,  the  Board  stated 
that  it  will  continue  to  monitor  the 
application  of  rule  G-37,  and,  from  time 
to  time,  will  publish  additional  notices 
of  interpretations,  as  necessary.'*  In  light 
of  questions  recently  received  from 
market  participants  concerning  the 
applicability  of  the  rule  to  contributions 
to  issuer  officials  seeking  election  to  the 
U.S.  Presidency,  as  well  as  the  operation 
of  the  exemption  provision  set  forth  in 
section  (i)  of  rule  G-37,  the  Board  has 
determined  that  it  is  necessary  to 
provide  further  guidance  to  the 
municipal  industry.  Accordingly,  the 


>  The  Board  plans  to  publish  the  interpretations 
in  MSRB  Reports  Vol.  15.  no.  2,  at  3  (July  1995). 
The  interpretations  also  are  available  for  inspection 
and  copying  at  the  Commission's  public  reference 
room  and  at  the  Board. 


2  Securities  Exchange  Act  Release  No.  33868 
(April  7.  1994).  59  FR  17621  (April  13, 1994).  The 
rule  applies  to  contributions  made  on  and  after 
April  25.  1994. 

'  See  Securities  Exchange  Act  Release  No.  34161 
Oune  6,  1994),  59  FR  30379  (June  14.  1994); 
Securities  Exchange  Act  Release  No.  34603  (Aug. 
25.  1994).  59  FR  45049  (Aug.  31,  1994):  Securities 
Exchange  Act  Release  No.  3512B  (Dec.  20.  1994),  59 
FR  66989  (Dec.  28.  1994)  and  Securities  Exchange 
Act  Release  No.  35544  (Mar.  28.  1995).  60  FR  16896 
(Apr.  3. 1995).  See  also  MSRB  Reports  Vol.  14,  No. 
3  at  11-16  (June  1994);  Vol.  14,  No.  4  at  31-32 
(August  1994);  Vol.  14.  No.  5  at  8  (December  1994) 
and  Vol.  15,  No.  1  (April  1995)  at  21;  MSRB 
Manual,  General  Rules.  Rule  G-37  (CCH)  1 3681. 

♦  File  Nos.  SR-MSRB-94-6,  SR-MSRB-94-15, 
SR-MSRB-94-16  and  SR-MSRB-95-02. 


Board  is  publishing  this  fifth  set  of 
questions  and  answers. 

The  Board  believes  that  the  proJ»osed 
rule  change  is  consistent  with  Section 
15B(b)(2)(C)  of  the  Act,  which  provides 
that  the  Board's  rules  shall  be  designed 
to  prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  to  foster 
cooperation  and  coordination  with 
persons  engaged  in  regulating,  clearing, 
settling,  processing  information  with 
respect  to,  and  facilitating  transactions 
in  municipal  securities,  to  remove 
impediments  to  and  perfect  4he 
mechanism  of  a  fr«e  and  open  market  in 
manicipal  securities,  and,  in  general,  to 
protect  investors  and  the  public  interest 

B.  Self-Regulatory  Organization's 
Statement  of  Burden  on  Competition 

Because  the  proposed  rule  change 
would  apply  equally  to  all  brokers, 
dealers  and  municipal  securities 
dealers,  the  Board  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  upon  filing  pursuant  to  Section 
19(b)(3)(A)(i)  of  the  Act  and 
subparagraph  (e)  of  Rule  19b— 4 
thereunder  because  the  rule  change 
constitutes  a  stated  poUcy,  practice,  or 
interpretation  with  respect  to  the 
meaning,  administration,  or 
enforcement  of  an  existing  rule  of  the 
Board. 

At  any  time  within  60  days  of  the 
filing  of  a  rule  change  pursuant  to 
Section  19(b)(3)(A)  of  the  Act,  the 
Commission  may  summarily  abrogate 
the  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  vsrritten  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW.. 
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Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  nile  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  the  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Board.  All 
submissions  should  refer  to  File  No. 
SR-MSRB-95-11  and  should  be 
submitted  by  July  19. 1995. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  17  CFR  200.30-3(a)(12). 
Margaret  H.  McFarland, 
Deputy  Secretary. 

(PR  Doc.  95-15809  Filed  6-27-95;  8:45  am] 
MLUNQ  CO0€  M10-01-M 


[fMMM  No.  34-35876;  Fil*  No.  SR-CBOE- 
95-29] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Chicago  Board  Options  Exchange,  Inc. 
Relating  to  Exchange  Fees  for  the 
Provision  of  l.ast  Sales  Data 

June  21,  1995. 

Pursaunt  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934,  15 
U.S.C.  78s(b)(l),  notice  is  hereby  given 
that  on  May  23,  1995.  the  Chicago  Board 
Options  Exchange.  Incorporated 
("CBOE"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I.  II.  and 
in  below,  which  Items  have  been 
prepared  by  the  CBOE.  The  Commission 
is  pubUshing  this  notice  to  soUcit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CBOE  hereby  gives  notice  that  it 
is  estabUshing  a  fee.  pursuant  to  Rule 
2.22  ("Other  Fees  or  Charges"),  for  the 
provision  to  members  of  last  sales  tape 
data  ("Time  and  Sales"  data)  over  the 
CBOE  Trade  Match  ("CTM")  >  terminal 


network.  This  service  will  replace  the 
Exchange's  present  service  whereby 
Time  and  Sales  data  is  provided  on 
microfiche.  Consequently,  the  Exchange 
is  also  eliminating  the  fee  associated 
with  the  microfiche  service. 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary.  CBOE.  and  at  the 
Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
CBOE  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  CBOE  has 
prepared  summaries,  set  forth  in 
sections  (A).  (B).  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  establish  a  fee  for  a  new 
service  the  Exchange  is  offering  to  its 
members  to  enable  the  members  to 
obtain  Time  and  Sales  data. 

The  Exchange  has  been  providing  a 
service  to  its  members  whereby  the 
Exchange  would  reproduce  on 
microfiche  the  last  sales  tape,  which 
reports  all  of  the  daily  sales  on  the 
Exchange  and  the  time  of  those  sales. 
The  fee  for  this  service  has  been  $335 
per  month.  However,  the  cost  of 
reproducing  this  report  on  microfiche 
has  continued  to  rise  to  the  point  that 
the  Exchange  has  been  unable  to  cover 
its  expenses  at  this  price.  Consequently, 
the  Exchange  has  decided  to 
discontinue  this  service,  which  has  been 
used  by  few  members  due  to  its  cost. 

In  place  of  this  microfiche  report,  the 
Exchange  is  now  offering  to  its  members 
the  opportunity  to  access  the  Time  and 
Sales  data  on-line  on  the  CTM  terminal 
network.2  The  fee  for  this  service  will  be 


>  The  CTM  is  a  comparison  system  for  trades, 
used  to  resolve  any  discrepancies  between  price, 
quantity,  parties,  and  contract  terms.  Subsequent  to 
the  execution  of  a  trade  on  the  Exchange,  the 
Exchange,  through  computer  runs,  matches  the 


trade  information  data  recorded  by  the  purchasing 
member  with  the  information  recorded  by  the 
selling  member.  Clearing  members  are  advised  of 
transactions  for  which  matching  buy  and  sell  data 
has  not  been  submitted.  After  allowing  the  relevant 
clearing  members  to  submit  corrections  or  changes, 
the  matched  transaction  data  is  sent  by  'he  CBOE 
to  the  Options  Clearing  Corporation  for  clearance 
and  settlement.  See  Securities  Exchange  Act 
Release  No.  30000  (November  26.  1991)  56  FR 
63531  (December  4,  1991). 

2  The  CTM  terminal  network  is  an  internal  on- 
line network  of  the  Exchange  through  which 


$175  per  month.  In  addition,  a  firm  will 
be  charged  $5  for  each  recall  of  data 
older  than  three  days.  There  will  be  no 
charge  for  the  first  five  such  historical 
recalls  in  a  given  month. 

In  addition  to  reducing  costs  to 
members  and  eliminating  a  cost  to  the 
Exchange,  this  new  proposal  provides  a 
number  of  other  advantages.  This 
service  provides  immediate  access  to 
information  using  terminals  that  are 
already  present  in  members'  back 
offices,  eliminates  fiche  storage,  and 
allows  the  printing  of  specific  pages 
when  necessary. 

The  CBOE  represents  that  the 
proposed  rule  change  is  consistent  with 
Section  6  of  the  Act.  in  general,  and 
Section  6(b)(4).  in  particular,  in  that  it 
provides  for  the  equitable  distribution  of 
reasonable  fees  and  other  charges  among 
members  using  its  facilities. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

CBOE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From' 
Members,  Participants  or  Others 

No  written  comments  were  soUcited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  rule  change  described  herein 
establishes  or  changes  a  due,  fee,  or 
other  change  imposed  by  the  Exchange 
and  therefore,  has  become  effective 
pursuant  to  Section  19(b)(3)(A)  of  the 
Act  and  Rule  19b-4(e)  thereunder.  At 
any  time  within  60  days  of  the  filing  of 
such  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purpose  of  the  Act. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 


clearing  firm  members  of  the  Exchange  can  access 
information  on  matched  and  unmatched  trades. 
Back  office  personnel  of  clearing  firm  members 
generally  have  access  to  the  CTM  terminal  network 
in  their  offices. 


Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW.. 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  CBOE.  All  submissions  should 
refer  to  File  No.  SR-CBOE-95-29  and 
should  be  submitted  by  July  19. 1995. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authoritv.3 

Margaret  H.  McFarland, 

Depu  ty  Secretary. 

[FR  Doc.  95-15808  Filed  6-27-95;  8:45  am] 

BILUNO  CODE  a01<M)1-M 


Issuer  Deiisting;  Notice  of  Application 
To  Withdraw  From  Listing  and 
Registration;  (Air-Cure  Environmental, 
Inc.,  Common  Stocl(,  $.001  Par  Value, 
Redeemable  Warrants)  File  No.  1- 
10668 

June  22, 1995. 

Air-Cure  Environmental.  Inc. 
("Company")  has  filed  an  appUcation 
with  the  Securities  and  Exchange 
Commission  ("Commission"),  pursuant 
to  Section  12(d)  of  the  Securities 
Exchange  Act  of  1934  ("Act")  and  Rule 
12d2-2(d)  promulgated  thereimder.  to 
withdraw  the  above  specified  securities 
("Securities")  from  listing  and 
registration  on  the  Boston  Stock 
Exchange.  Lie.  ("BSE"). 

The  reasons  alleged  in  the  application 
for  withdrawing  the  Securities  from 
listing  and  registration  include  the 
following: 

According  to  the  Company,  its 
common  stock  is  listed  on  the  American 
Stock  Exchange.  Inc.  ("Amex")  and  its 
redeemable  warrants  are  quoted  on 
Nasdaq.  The  issuer  cannot  justify  the 
expense  of  having  the  securities  dually 
and  therefore,  wishes  to  withdraw  from 
the  BSE. 

Any  interested  person  may.  on  or 
before  July  14. 1995.  submit  by  letter  to 
the  Secretary  of  the  Securities  and 
Exchange  Commission.  450  Fifth  Street. 
N.W..  Washington.  D.C.  20549.  facts 
bearing  upon  whether  the  appUcation 


'  17  CFR  200.3O-3(a)(12)  (1994). 


has  been  made  in  accordance  with  the 
rules  of  the  BSE  and  what  terms,  if  any, 
should  be  imposed  by  the  Commission 
for  the  protection  of  investors.  The 
Commission,  based  on  the  information 
submitted  to  it.  will  issue  an  order 
granting  the  application  after  the  date 
mentioned  above,  unless  the 
Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Conmiission.  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Jonathan  G.  Katz, 
Secretary. 

[FR  Doc.  95-15839  Filed  6-27-95;  8:45  am] 
BILUNO  CODE  W10-01-M 

[Ret.  No.  IC-21156;  811-8232] 

Nationar  Funds,  inc.;  Notice  of 
Application 

June  21,  1995. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  for 

Deregistration  imder  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPUCANT:  Nationar  Funds,  Inc. 
RELEVANT  ACT  SECTION:  Section  8(f). 
SUMMARY  OF  APPLICATION:  Applicant 
requests  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
FIUNG  DATE:  The  application  was  filed 
on  May  22, 1995  and  amended  on  Jime 
5, 1995. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on  July 
17.  1995  and  should  be  accompanied  by 
proof  of  service  on  applicant,  in  the 
form  of  an  affidavit  or.  for  lawyers,  a 
certificate  of  service.  Hearing  requests 
should  state  the  nature  of  the  writer's 
interest,  the  reason  for  the  request,  and 
the  issues  contested.  Persons  may 
request  notification  of  a  hearing  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  5th 
Sti-eet.  NW..  Washington,  DC  20549. 
Applicant.  330  Madison  Avenue.  New 
York.  New  York  10017. 
FOR  FURTHER  INFORMATION  CONTACT: 
Deepak  T.  Pai,  Staff  Attorney,  at  (202) 
942-0574,  or  Robert  A.  Robertson. 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 


SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representatiom 

1.  Applicant  is  an  open-end 
management  investment  company 
organized  as  a  New  York  corporation. 
On  December  21, 1993,  appUcant 
registered  under  the  Act  and  filed  a 
registration  statement  under  the 
Securities  Act  of  1933  to  register  its 
shares.  The  registration  statement 
became  effective  on  June  13, 1994,  and 
the  initial  public  offering  commenced 
on  June  16. 1994. 

2.  On  February  6.  1995.  the  Acting 
Superintendent  for  the  Banks  of  the 
State  of  New  York  took  possession  of 
Nationar.  applicant's  investment 
adviser,  a  commercial  bank  organized 
under  the  laws  of  the  State  of  New  York. 
During  a  telephonic  board  meeting  held 
on  February  13. 1995.  applicant's  board 
of  directors  considered  what  was  the 
appropriate  action  to  be  taken  regarding 
the  applicant  and  its  fimds.  At  that  time, 
the  board  of  directors  took  formal  action 
to  close  applicant's  Money  Market 
Portfolio  as  all  of  the  shareholds  other 
than  Nationar  had  redeemed  their 
shares.  At  a  subsequent  telephonic 
meeting  of  applicant's  board  of  directors 
held  on  February  17, 1995.  the  chairman 
reported  that  he  had  been  contacted  by 
most,  if  not  all,  of  the  shareholders  in 
each  of  applicant's  other  funds  and  had 
been  advised  that  all  of  them  were 
contemplating  redeeming  their  shares. 
Throughout  the  period  February  6. 1995 
through  February  17,  1995,  officers  of 
Nationar.  fund  counsel  and  applicant's 
accountants  had  been  communicating 
with  the  SEC  and  the  New  York  State 
Banking  Department  in  order  to 
determine  what  action  should  be  taken 
with  respect  to  applicant  and  its  fimds. 
By  unanimous  written  consent  dated 
March  1. 1995,  the  board  of  directors 
adopted  resolutions  authorizing  the 
officers  of  the  applicant  to  take  all  such 
action  as  necessary  to  cease  offering 
shares  of  applicant's  Money  Market 
Portfolio.  Government  Securities 
Portfolio,  and  U.S.  Mortgage  Securities 
Portfolio. 

3.  All  assets  of  applicant  have  been 
distributed  to  shareholders  through 
individual  redemptions.  Immediately 
prior  to  the  redemptions,  each  fund's 
assets  were  converted  into  cash.  No 
brokerage  commissions  or  other  fees 
were  paid  in  connection  with  the 
redemptions  or  the  conversion  of 
portfolio  securities  into  cash. 

4.  All  expenses  incurred  in 
connection  with  the  liquidation. 
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approximately  $37,500,  consisting  of 
legal  fees  and  trustee  fees,  were  paid  by 
applicant.  Certain  deferred 
organizational  expenses  of  $79,116  were 
assumed  and  paid  by  the  Adviser. 

5.  As  of  the  date  of  the  application, 
applicant  had  no  debts  or  Uabihties  and 
is  not  a  party  to  any  litigation  or 
administrative  proceeding. 

6.  Applicant  is  neither  engaged  in,  nor 
does  it  propose  to  engage  in,  any 
business  activities  other  than  those 
necessary  for  the  winding-up  of  its 
affairs.  Applicant  intends  to  file  a 
certificate  of  dissolution  with  the  State 
of  New  York. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarUnd. 
Depu  ty  Secretary. 

|FR  Doc  95-15813  Filed  6-27-95;  8:45  am] 
MUMQ  COOC  S010-01-M 


Dated:  June  22,  1995. 
Patrick  V.  Murphy, 

Acting  Assistant  Secretary  for  Aviation  and 
International  Affairs. 
(FR  Doc.  95-15822  Filed  6-27-95;  8:45  am) 

BILLING  COOe  4nO-«2-P 

Federal  Aviation  Administration 

Receipt  of  Revision  To  Approved 
Noise  Compatibility  Program  and 
Request  for  Review;  Reno/Tahoe 
International  Airport.  Reno,  NV 

AGENCY:  Federal  Aviation 
Administration.  DOT. 

ACTION:  Notice. 


DEPARTMENT  OF  TRANSPORTATION 
Office  of  the  Secretary 

[Dockets  50252  and  50253] 

Applications  of  Prime  Air,  Inc.,  d/b/a 
Transmerldlan  Airlines,  for  Issuance  of 
New  Certificate  Auttiority 

AGENCY:  Department  of  Transportation. 
ACTION:  Notice  of  Order  to  Show  Cause 
(Order  95-6-25). 


SUMMARY:  The  Department  of 
Transportation  is  directing  all  interested 
persons  to  show  cause  why  it  should 
not  issue  an  order  (1)  finding  Prime  Air, 
Inc.  d/b/a  TransMeridian  Airlines  fit, 
willing,  and  able,  and  (2)  awarding  it 
certificates  of  public  convenience  and 
necessity  to  engage  in  interstate  and 
foreign  charter  air  tremsportation  of 
persons,  property,  and  mail. 
DATES:  Persons  wishing  to  file 
objections  should  do  so  no  later  than 
Jime  29. 1995. 

ADDRESSES:  Objections  and  answers  to 
objections  should  be  filed  in  Dockets 
50252  and  50253  and  addressed  to  the 
Documentary  Services  Division  (C-55, 
Room  PL-401),  U.S.  Department  of 
Transportation,  400  Seventh  Street,  SW, 
Washington,  1X2  20590  and  should  be 
served  upon  the  parties  listed  in 
Attachment  A  to  the  order. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Janet  A.  Davis,  Air  Carrier  Fitness 
Division  (X-56,  Room  6401),  U.S. 
Department  of  Transportation,  400 
Seventh  Street,  SW.  Washington,  DC 
20590,  (202)  366-9721. 


summary:  The  Federal  Aviation 
Administration  (FAA)  announces  that  it 
is  reviewing  a  proposed  revision  to  the 
approved  noise  compatibility  program 
that  was  submitted  for  Reno/Tahoe 
International  Airport  under  the 
provisions  of  Title  I  of  the  Aviation 
Safety  and  Noise  Abatement  Act  of  1979 
(Pub.  L.  96-193)  (hereinafter  referred  to 
as  "the  Act")  and  14  CFR  Part  150  by 
the  Airport  Authority  of  Washoe 
County,  Nevada.  The  Noise 
Compatibility  Program  was  submitted 
subsequent  to  a  determination  by  FAA 
that  associated  noise  exposure  maps 
submitted  under  14  CFR  Part  150  for 
Reno/Tahoe  International  Airport  were 
in  compliance  with  applicable 
requirements  effective  February  22, 
1991.  The  Noise  Compatibility  Program 
for  Reno/Tahoe  International  Airport 
was  approved  by  the  FAA  on  September 
1, 1993.  The  proposed  revision  to  the 
approved  noise  compatibility  program 
will  be  approved  or  disapproved  on  or 
before  December  10,  1995. 
EFFECTIVE  DATE:  The  effective  date  of  the 
start  of  FAA's  review  of  the  revision  to 
the  approved  noise  compatibiUty 
program  is  June  13, 1995.  The  public 
comment  period  ends  July  13. 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
N4r.  Elisha  Novak,  Senior  Planner,  SFO- 
612,  Federal  Aviation  Administration, 
San  Francisco  Airports  District  Office, 
831  Mitten  Road,  Burfingame,  California 
94010-1303,  Telephone  415/876-2928. 
Comments  on  the  proposed  revision  to 
the  approved  noise  compatibility 
program  should  be  submitted  to  the 
above  office. 

SUPPLEMENTARY  INFORMATION:  This 
notice  announces  that  the  FAA  is 
reviewing  a  proposed  revision  to  the 
approved  noise  compatibility  program 
for  Reno/Tahoe  International  Airport 
which  will  be  approved  or  disapproved 
on  or  before  December  10,  1995.  This 
notice  also  announces  the  availability  of 


this  revision  for  public  review  and 
comment. 

An  airport  operator  who  has 
submitted  noise  exposure  maps  that  are 
found  by  FAA  to  be  in  compliance  with 
the  requirements  of  Federal  Aviation 
Regulations  (FAR)  Part  150, 
promulgated  pursuant  to  Title  I  of  the 
Act,  may  submit  a  noise  compatibility 
program  for  FAA  approval  which  sets 
forth  the  measures  the  operator  has 
taken  or  proposes  for  the  reduction  of 
existing  noncompatible  uses  and  for  the 
prevention  of  the  introduction  of 
additional  noncompatible  uses. 

The  FAA  has  formally  received  the 
revision  to  the  approved  noise 
compatibility  program  for  Reno/Tahoe 
International  Airport,  effective  June  13, 
1995.  It  was  requested  that  the  FAA 
review  this  material  and  that  the  noise 
mitigation  measures,  to  be  implemented 
jointly  by  the  airport  and  surrounding 
communities,  be  approved  as  a  noise 
compatibility  program  under  Section 
104(b)  of  the  Act.  On  September  1, 1993, 
the  FAA  approved  the  noise 
compatibility  program  for  Reno/Taho 
International  Airport.  An  announcement 
of  FAA's  approval  of  the  noise 
compatibility  program  was  published  in 
the  Federal  Register  on  September  24, 
1993.  Preliminary  review  of  the 
submitted  material  for  the  revision 
indicates  that  it  conforms  to  the 
requirements  for  the  submittal  of  noise 
compatibility  programs,  but  that  further 
review  will  be  necessary  prior  to 
approval  or  disapproval  of  the  program. 
The  formal  review  period,  limited  by 
law  to  a  maximum  of  180-days,  will  be 
completed  on  or  before  December  10, 
1995. 

The  FAA's  detailed  evaluation  will  be 
conducted  imder  the  provisions  of  14 
CFR  Part  150,  Section  150.33.  The 
primary  considerations  in  the 
evaluation  process  are  whether  the 
proposed  measure  may  reduce  the  level 
of  aviation  safety,  create  an  undue 
burden  on  interstate  or  foreign 
commerce,  or  be  reasonably  consistent 
with  obtaining  the  goal  of  reducing 
existing  noncompatible  land  uses  and 
preventing  the  introduction  of 
additional  noncompatible  land  uses. 

Interested  persons  are  invited  to 
comment  on  »he  proposed  revision  with 
specific  reference  to  these  factors.  All 
comments,  other  than  those  properly 
addressed  to  local  land  use  authorities, 
will  be  considered  by  the  FAA  to  the 
extent  practicable.  Copies  of  the  noise 
exposure  maps,  the  FAA's  evaluation  of 
the  maps,  and  the  proposed  revision  to 
the  approved  noise  compatibility 
program  are  available  for  examination  at 
the  following  locations: 


Federal  Aviation  Administration, 
National  Headquarters,  800 
Independence  Avenue,  SW.,  Room 
617,  Washington.  D.C.  20591 

Federal  Aviation  Administration, 
Western-Pacific  Region,  Airports 
Division,  Room  3012,  15000  Aviation 
Boulevard,  Hawthrone,  California 
90261 

Federal  Aviation  Administration,  San 
Francisco  Airports  District  Office,  831 
Mitten  Road,  Burlingame,  California 
94010-1303 

Mr.  Robert  C.  White,  Director  of 
Aviation,  Airport  Authority  of 
Washoe  County,  Nevada,  Box  12490, 
Reno,  Nevada  89510 
Questions  may  be  directed  to  the 

individual  named  above  under  the 

heading  FOR  FURTHER  INFORMATION 

CONTACT. 

Issued  in  Hawthorne,  California  on  June 
13,1995. 
Herman  C.  Bliss, 

Manager,  Airports  Division,  AWP-600, 
Western-Pacific  Region. 
|FR  Doc.  95-15891  Filed  6-27-95;  8:45  am] 
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T.F.  Green  State  Airport;  Providence, 
Warwick,  Rl;  Noise  Exposure  Map 
Notice 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice. 

summary:  The  Federal  Aviation 
Administration  (FAA)  announces  its 
determination  that  the  noise  exposure 
maps  submitted  by  Rhode  Island 
Department  of  Transportation  (RIDOT) 
for  T.F.  Green  State  Airport  under  the 
provisions  of  Title  I  of  the  Aviation 
Safety  and  Noise  Abatement  Act  of  1979 
(Pub.  L.  96-193)  and  14  CFR  Part  150 
are  in  compliance  with  applicable 
requirements. 

EFFECTIVE  DATE:  The  effective  date  of  the 
FAA's  determination  on  the  noise 
exposure  maps  is  June  15,  1995. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Silva,  FAA  New  England  Region,  12 
New  England  Executive  Park, 
Burlington,  Massachusetts  01803. 
supplementary  information:  This 
notice  announces  that  the  FAA  finds 
that  the  noise  exposure  maps  submitted 
for  T.F.  Green  State  Airport  are  in 
compliance  with  applicable 
requirements  of  Part  150,  effective  June 
15,  1995. 

Under  section  103  of  the  Aviation 
Safety  and  Noise  Abatement  Act  of  1979 
(hereinafter  referred  to  as  "the  Act"),  an 
airport  operator  may  submit  to  the  FAA 
noise  exposure  maps  which  meet 


applicable  regulations  and  which  depict 
noncompatible  land  uses  as  of  the  date 
of  submission  of  such  maps,  a 
description  of  projected  aircraft 
operations,  and  the  ways  in  which  such 
operations  will  affect  such  maps.  The 
Act  requires  such  maps  to  be  developed 
in  consultation  with  interested  and 
affected  parties  in  the  local  community, 
government  agencies,  and  persons  using 
the  airport. 

An  airport  operator  who  has 
submitted  noise  exposure  maps  that  are 
found  by  FAA  to  be  in  compliance  with 
the  requirements  of  Federal  Aviation 
Regulations  (FAR)  Part  150, 
promulgated  pursuant  to  Title  I  of  the 
Act,  may  submit  a  noise  compatibility 
program  for  FAA  approval  which  sets 
forth  the  measures  the  operator  has 
taken  or  proposes  for  the  reduction  of 
existing  noncompatible  uses  and  for  the 
prevention  of  the  introduction  of 
additional  noncompatible  uses. 

The  FAA  has  completed  its  review  of 
the  noise  exposure  maps  and  related 
descriptions  submitted  by  RIDOT.  The 
specific  maps  under  consideration  are 
Figure  6-1,  1993  Baseline  DNL 
Contours,  and  Figure  6-7, 1998  Forecast 
DNL  Contours  Using  Airport  Master 
Plan  Forecasts,  each  of  which  is 
published  in  "Revised  Noise  Exposure 
Maps  for  T.F.  Green  State  Airport", 
dated  April  1995.  FAA  has  determined 
that  these  maps  for  T.  F.  Green  State 
Airport  are  in  compliance  with 
applicable  requirements.  This 
determination  is  effective  on  June  15, 
1995.  FAA's  determination  on  an  airport 
operator's  noise  exposure  maps  is 
limited  to  a  finding  that  the  maps  were 
developed  in  accordance  with  the 
procedures  contained  in  appendix  A  of 
FAR  Part  150.  Such  determination  does 
not  constitute  approval  of  the 
applicant's  data,  information  or  plans, 
or  a  commitment  to  approve  a  noise 
compatibility  program  or  to  fund  the 
implementation  ol  that  program. 

If  questions  arise  concerning  the 
precise  relationship  of  specific 
properties  to  noise  exposure  contours 
depicted  on  a  noise  exposure  map 
submitted  under  section  103  of  the  Act, 
it  should  be  noted  that  the  FAA  is  not 
involved  in  any  way  in  determining  the 
relative  locations  of  specific  properties 
with  regard  to  the  depicted  noise 
contours;  or  in  interpreting  the  noise 
exposure  maps  to  resolve  questions 
concerning,  for  example,  which 
properties  should  be  covered  by  the 
provisions  of  section  107  of  the  Act. 
These  functions  are  inseparable  from 
the  ultimate  land  use  control  and 
planning  responsibihties  of  local 
government.  These  local  responsibilities 
are  not  changed  in  any  way  under  Part 


150  or  through  FAA's  review  of  noise 
e.\posure  maps.  Therefore,  the 
responsibility  for  the  detailed 
overlaying  of  noise  exposure  contours 
onto  the  map  depicting  properties  on 
the  surface  rests  exclusively  with  the 
airport  operator  which  submitted  those 
maps,  or  with  those  public  agencies  and 
planning  agencies  with  which 
consultation  is  required  under  section 
103  of  the  Act.  The  FAA  has  relied  on 
the  certification  by  the  airport  operator, 
under  section  150.21  of  FAR  Part  150, 
that  the  statutorily  required  consultation 
has  been  accomplished. 

Copies  of  the  noise  exposure  maps 
and  of  the  FAA's  evaluation  of  the  maps 
are  available  for  examination  at  the 
following  locations: 

Federal  Aviation  Administration,  New 
England  Region,  Airports  Division,  16 
New  England  Executive  Park, 
Burlington,  Massachusetts  018033 

Rhode  Island  Airport  Corporation,  T.  F. 
Green  State  Airport,  Warwick,  Rhode 
Island  02886 

Questions  may  be  directed  to  the 
individual  named  above  under  the 
heading  FOR  FURTHER  INFORMATION 
CONTACT. 

Issued  in  Burlington.  Massachusetts,  June 
15,  1995. 

Vincent  A.  Scarano, 

Manager,  Airports  Division,  New  England 

Region. 

(FR  Doc.  95-15892  Filed  6-27-95;  8:45  am] 
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Notice  of  Public  Conference 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
SUMMARY:  This  notice  announces  an 
International  Conference  on  Cabin 
Safety  Research,  which  is  being  held  by 
the  Federal  Aviation  Administration 
(FAA)  for  the  purpose  of  presenting  the 
agency's  Cabin  Safety  Research  Program 
(CSRP)  plan,  and  soliciting  input  fi-om  . 
the  public  on  the  content  of  the  plan. 
The  CSRP  and  the  conference  are  being 
jointly  sponsored  by  the  Joint  Aviation 
Authorities  (JAA)  of  Europe,  and 
Transport  Canada  Aviation  (TCA). 
DATES:  The  Conference  is  scheduled  for 
Tuesday  thru  Thursday,  November  14- 
16,  1995.  Registration  will  begin  at  7:30 
a.m.,  November  14  and  the  Conference 
will  begin  at  8:30  a.m. 

REGISTRATION:  Persons  planning  to 
attend  the  public  conference  are 
encouraged  to  pre-register  by  contacting 
the  person  identified  later  in  this  notice 
as  the  contact  for  further  information. 
Pre-registration  is  requested  bv  October 
13,  1995. 
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ADDRESSES:  The  public  conference  will 
be  held  at  Harrahs  Casino-Hotel,  1725 
Brigantine  Boulevard,  Atlantic  Qty, 
New  Jersey  08401,  telephone  1-800- 
242-7724  (outside  the  United  States: 
609-^41-5600). 

FOR  FURTHER  INFORMATION  CONTACT: 
April  Homer,  Galaxy  Scientific 
Corporation,  c/o  FAA  Technical  Center, 
Fire  Safety  Branch,  AAR-422,  Bldg.  287, 
Atlantic  City  International  Airport,  New 
Jersey  08405.  telephone  609-485-4471, 
fax  609-646-5229,  or  on  internet  at: 

smtplink%april homer at ct27 

©admin. tc.faa.gov. 

SUPPLEMENTARY  INFORMATION:  "Notice  is 
given  of  a  public  conference  November 
14-16, 1995  at  the  Harrahs  Casino- 
Hotel,  1725  Brigantine  Boulevard, 
Atlantic  City.  New  Jersey  08401.  The 
purpose  of  this  conference  is  to  present 
the  proposed  joint  FAA/JAA/TCA  Cabin 
Safety  Research  Program  plan  to  the 
interested  public,  and  provide  an 
opportvuiity  for  public  comment  and 
provide  input  on  the  content  of  the 
plan. 

Cabin  safety  has  long  been  the  focus 
of  extensive  research.  This  research  has 
historically  taken  two  primary  forms:  (1) 
Study  of  means  to  increase  the  speed  at 
which  evacuation  from  an  airplane  is 
possible,  and  (2)  Study  of  means  to 
prolong  the  time  available  for 
evacuation.  Examples  of  the  former 
include  exit  sizes  and  access  provisions, 
escape  slide  performance  and  effects  of 
interior  features.  Examples  of  the  latter 
include  material  flammability  and  fire 
protection  systems.  In  addition,  research 
into  human  tolerance  and  impact 
protection  has  more  recently  assumed  a 
greater  overall  role  in  the  research 
program. 

Until  recently  this  research  has  at 
various  times  been  focused  on  very 
specific  areas  and  has  been  conducted 
mostly  independently  of  other  cabin 
safety  research.  Evacuation  research  at 
the  FAA  is  conducted  at  the  Civil 
Aeromedical  Institute  (CAMI)  in 
Oklahoma  City,  Oklahoma;  fire  safety 
research  is  conducted  at  the  Technical 
Center  in  Atlantic  City,  New  Jersey. 
Research  into  crash  dynamics  is 
conducted  at  both  facilities,  with  CAMI 
concentrating  on  human  tolerance  and 
seating  systems  and  the  Technical 
Center  concentrating  on  airframe 
structural  performance.  Various 
facilities  in  Europe  and  Canada  conduct 
research  in  specific  areas. 

While  research  up  to  now  has  been 
very  productive  and  has  resulted  in 
improved  safety  standards,  it  has  been 
largely  carried  out  in  piecemeal  fashion, 
outside  of  a  systematic  fi-amework. 
There  has  been  no  formal  vehicle  to 


integrate  all  cabin  safety  research  so  that 
the  benefits  are  maximized,  and  the 
available  funds  are  spent  most 
efficiently.  The  FAA  has  developed 
such  a  vehicle  to  improve  both  the 
efficiency  and  quality  of  future  cabin 
safety  research.  Because  research  will 
often  result  in  new  guidance  or 
regulation,  and  because  the  aviation 
industry  is  largely  an  intemation  entity, 
this  potential  regulatory  impact  must  be 
harmonized  between  regulatory 
authorities.  Therefore,  the  FAA  has 
coordinated  on  the  development  of  the 
CSRP  with  the  joint  Aviation 
Authorities  and  Transport  Canada 
Aviation. 

The  agenda  for  the  conference  will 
include: 

Tuesday,  November  14, 1995 

Morning  Session 

•  Opening  Address  (Addresses) 

•  Overview  of  Program  and  Plan 

•  Presentations  pertaining  to  overall 
Program 

Afternoon  Session 

•  Presentations  and  discussion  on 
Evacuation 

Wednesday,  November  15, 1995 

Morning  Session 

•  Presentations  and  discussion  on 
Crash  Dynamics 

•  Presentations  and  discussion  on 
Inflight  Emergencies 

Afternoon  Session 

•  Presentations  and  discussion  on 
Fire  Safety 

Thursday,  November  16, 1995 

Morning  Session 

•  Break  Out  Sessions 
Afternoon  Session 

•  Reconvene  and  present 
recommendations 

•  Closing  statements 
Attendance  is  open  to  the  interested 

public,  but  will  be  limited  to  the  space 
available. 

Conference  Procedures 

Hotel  room  reservations  should  be 
made  in  advance.  A  block  of  rooms  has 
been  reserved  at  Harrahs  Hotel-Casino  at 
a  Conference  rate.  Persons  wishing  to 
attend  the  Conference  are  encoiuaged  to 
make  reservations  by  October  13, 1995, 
by  contracting  the  Hotel  direct  at  1- 
800-242-7724  (outside  the  United 
States:  609-^41-5600). 
Be  sure  to  identify  yourself  as  an  FAA 
Cabin  Safety  Conference  attendee  to 
receive  the  special  rate. 


Persons  in  Canada  that  wish  to  pre- 
register,  may  contact  the  following,  in 
heu  of  the  person  listed  under  FOR 
FURTHER  INFORMATION  CONTACT,  if  that 
would  be  more  convenient:  Mr.  Claude 
Lewis,  Transport  Canada  Aviation. 
Airworthiness  Branch — AARDH. 
Ottawa,  Ontario,  Canada  KIA  0N8, 
Telephone:  613-990-5906. 

Persons  who  plan  to  attend  the 
Conference  should  be  aware  of  the 
following  procedures  which  are 
established  to  facilitate  the  workings  of 
the  conference. 

1.  The  Conference  will  be  open  on  a 
space  available  basis  to  all  persons 
registered. 

2.  There  is  no  fee  for  attending  the 
conference  however,  no  meals/ 
refreshments  will  be  provided. 

3.  Following  each  presentation,  a  brief 
question  and  answer  period  will  be 
allowed  and  all  persons  will  be  given 
the  opportunity  to  open  discussions  on 
the  presentation,  within  the  time 
available.  In  addition,  there  will  be 
separate,  break-out  sessions  on  each  of 
the  technical  areas  for  open  discussion. 

4.  Statements  made  by  FAA 
participants  at  the  conference  will  not 
be  taken  as  expressing  final  FAA 
positions. 

Issued  in  Renton,  Washington,  on  June  16, 
1995. 
Dairell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 

Directorate,  Aircraft  Certification  Service, 

ANM-100. 
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DEPARTME^fr  OF  TRANSPORTATION 

Federal  Aviation  Administration 

DEPARTMENT  OF  THE  INTERIOR 

National  Parks  Service 
[Docket  No.  25149] 

Airspace  Management  Over  the  Grand 
Canyon  National  Park;  Public  Meeting 

agency:  Federal  Aviation 
Administration  (FAA),  DOT  and 
NaUonal  Parks  Service  (NPS),  DOI. 

ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  announces  the 
date,  time,  and  location  of  a  public 
meeting  to  address  issues  related  to 
Special  Federal  Aviation  Regulations  for 
the  Grand  Canyon  (SFAR  No.  50-2).  In 
October  1994,  the  National  Parks 
Service  submitted  its  Report  to  Congress 
as  required  by  Public  Law  100-91.  The 
purpose  of  this  meeting  is  to  provide  the 


public  with  the  opportunity  to  provide 
comments  on  improving  SFAR  No.  50- 
2  with  respect  to  safety  and  mitigating 
the  noise  impacts  of  aircraft  overflights 
of  the  Grand  Canyon. 
DATES:  The  meeting  will  be  held  on 
August  30,  1995,  in  two  sessions.  The 
first  session  will  begin  at  1  p.m.;  the 
second  session  will  begin  at  7  p.m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Best  Westem  Woodlands  Plaza 
Hotel,  1175  West  Route  66,  Flagstaff, 
Arizona  (520)  773-8888. 

Persons  unable  to  attend  the  meeting 
may  mail  their  comments  in  triplicate 
to:  Federal  Aviation  Administration, 
Office  of  the  Chief  Counsel,  Rules 
Docket  (AGC-200),  Docket  No.  25149, 
800  Independence  Avenue,  SW., 
Washington,  DC  20591.  Written 
comments  are  invited  and  must  be 
received  on  or  before  September  8, 1995 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  to  present  a  statement  at  the 
meeting  or  questions  regarding  the 
logistics  of  the  meeting  should  be 
directed  to  Effie  Upshaw,  FAA,  Office  of 
Rulemaking,  800  Independence  Avfenue, 
SW.,  Washington,  DC  20591;  telephone 
(202)  267-7626. 

Questions  concerning  the  subject 
matter  of  the  meeting  should  be  directed 
to  Ellen  Cmm,  telephone  (202)  267- 
8783,  FAA,  Air  Traffic  Rules  Branch, 
800  Independence  Avenue,  SW., 
Washington,  DC  20591. 

SUPPLEMENTARY  INFORMATION: 

Backgroimd 

On  March  26, 1987,  the  FAA  issued 
SFAR  No.  50  (subsequently  amended  on 
Jime  15, 1987;  52  FR  22734)  establishing 
flight  regulations  in  the  vicinity  of  the 
Grand  Canyon.  The  purpose  of  the 
SFAR  was  to  reduce  the  risk  of  midair 
collision,  reduce  the  risk  of  terrain 
contact  accidents  below  the  rim  level, 
and  reduce  the  impact  of  aircraft  noise 
on  the  park  environment. 

On  August  18,  1987,  Congress  enacted 
legislation  that,  in  part,  required  a  study 
of  aircraft  noise  impacts  at  a  number  of 
national  parks  and  imposed  flight 
restrictions  at  three  parks:  Grand 
Canyon  National  Park  in  Arizona, 
Yosemite  National  Park  in  California, 
and  Haleakala  National  Park  in  Hawaii 
(Pub.  L.  100-91,  the  National  Park 
Overflights  Act  of  1987). 

As  part  of  Public  Law  100-91,  the 
NPS  was  required  to  evaluate  whether 
the  Grand  Canyon  airspace  management 
plan  (now  known  as  SFAR  50-2)  "has 
succeeded  in  substantially  restoring  the 
natural  quiet  in  the  park;"  and  "such 
other  matters,  including  possible 
revisions  in  the  plan,  as  may  be  of 
interest."  In  that  legislation.  Congress 


found  that  "Noise  associated  with 
aircraft  overflights  at  the  Grand  Canyon 
National  Park  is  causing  a  significant 
adverse  effect  on  the  natural  quiet  and 
experience  of  the  park  *   *   *." 

Further,  Public  Law  100-91  required 
the  FAA  to  prepare  and  issue  a  final 
plan  for  the  management  of  air  traffic 
above  the  Grand  Canyon.  In  December 
1987,  the  DOI  transmitted  to  the  FAA  its 
recommendations  for  an  aircraft 
management  plan  at  the  Grand  Canyon 
which  included  both  rulemaking  and 
nonrulemaking  actions.  If  the  FAA 
determined  that  executing  the 
recommendations  would  adversely 
affect  aviation  safety,  the  FAA  was 
required  to  revise  the  DOI 
recommendations  to  resolve  the  safety 
impact  and  to  issue  regiUations 
implementing  the  revised 
recommendations  in  the  plan. 

On  May  27, 1988,  the  FAA  issued 
SFAR  No.  50-2  revising  the  procedures 
for  operation  of  aircraft  in  the  airspace 
above  the  Grand  Canyon  (53  FR  20264, 
June  2,  1988).  The  mle  implemented 
EXDI's  preliminary  recommendations  for 
an  airspace  management  plan  with  some 
modifications  that  the  FAA  initiated  in 
the  interest  of  aviation  safety. 

A  further  requirement  of  Public  Law 
100-91  relative  to  the  FAA's  plan 
(SFAR  No.  50-2)  was  that  the  NPS  study 
and  discuss:  "(A)  whether  the  plan  has 
succeeded  in  substantially  restoring  the 
natural  quiet  in  the  park;  and  (B)  such 
other  matters,  including  possible 
revisions  in  the  plan,  as  may  be  of 
interest."  The  NPS  submitted  its  Report 
to  Congress  in  October  1994.  On  June 
15,  1995,  the  FAA  extended  the 
expiration  date  of  SFAR  No.  50-2  fi-om 
Jime  15, 1995,  to  June  15, 1997,  to  allow 
the  FAA  sufficient  time  to  review 
thoroughly  the  NPS  recommendations 
as  to  their  impact  on  the  safety  of  air 
traffic  at  the  Grand  Canyon  National 
Bank  (60  FR  31608). 

The  FAA  and  the  NPS  have  sought  to 
keep  this  process  open  to  the  public. 
The  two  agencies  jointly  published  an 
advance  notice  of  proposed  rulemaking 
(ANPRM)  (59  FR  12740)  on  March  17, 
1994,  seeking  public  comment  on 
general  policy  and  specific 
recommendations  for  volimtary  and 
regulatory  actions  to  address  the  impact 
of  aircraft  overflights  of  national  parks. 
That  same  month,  the  two  agencies 
hosted  a  workshop  entitled,  "Finding  a 
Balance"  at  Flagstaff,  Arizona  for  all 
interested  parties.  This  meeting  is  a  part 
of  the  commitment  to  continuing  that 
open  process. 

The  NPS  report  makes 
recommendations  for  changes  to  the 
SFAR,  primarily  related  to  achieving 
and  maintaining  the  substantial 


restoration  of  natural  quiet  over  time 
and  in  respect  to  a  growing  air  tour 
industry.  While  the  FAA  evaluates  the 
NPS  recommendations,  both  agencies 
are  seeking  public  comment  on  how  the 
SFAR  can  be  improved  with  respect  to 
better  achieving  the  congressional  intent 
of  "providing  for  substantial  restoration 
of  natural  quiet  and  experience  of  the 
park  and  protection  of  public  health  and 
safety  *   *   *  "  and  how  this  can  be  done 
safely  for  the  benefit  of  everyone 
involved. 

The  NPS  report  recommendations 
involved  (1)  expansion  of  flight- free 
zones,  (2)  introduction  of  quiet  aircraft 
technology,  and  (3)  other  measures 
designed  to  minimize  the  impact  of 
aircraft  noise  on  the  park.  Based  on* 
these  recommendations,  public 
comment  at  the  meeting  is  sought  on  the 
following  specific  questions: 

•  Can  air  tour  operations  be  regulated 
differently,  in  ways  that  will  better 
contribute  to  restoring  or  maintaining 
the  substantial  restoration  of  natural 
quiet  while  maintaining  or  improving 
safety?  How?  What  are  the  implications 
of  those  changes? 

•  Should  the  future  growth  of  the  air 
tour  industry  be  managed  to  maintain 
the  natural  quiet  of  the  park?  How? 

•  How  effectively  can  quiet  aircraft 
technology  contribute  to  ^e  substantial 
restoration  of  natural  quiet  at  Grand 
Canyon?  In  what  timeframe  should  this 
technology  be  considered?  What  would 
be  the  impact  on  tour  operators  to 
acquire  and  use  quiet  aircraft 
technology?  How  many  tour  operators 
currently  use  or  have  plans  to  use  quiet 
aircraft  technology?  If  beneficial,  what 
incentives  need  to  be  considered? 

•  Given  appropriate  timeframes,  can  a 
viable  air  tour  industry  be  maintained 
writh  the  establishment  of  "quiet 
aircraft"  routes?  With  the  future  closure 
of  the  Dragon  Flight  Corridor  and 
rerouting  of  traffic  on  a  new  route  to  the 
east? 

•  How  can  enlargement  of  the  flight- 
free  zones  effectively  contribute  to  the 
restoration  of  natural  quiet  at  the  Grand 
Canyon?  Are  there  any  economic 
impacts  associated  with  these  types  of 
actions? 

•  What,  if  any,  impact  would  result 
from  the  imposition  of  one-way  traffic 
on  commercial  tour  routes  in  the  flight 
corridors  across  the  Grand  Canyon  (a 
measure  recommended  to  mitigate  noise 
in  some  corridors)? 

•  Would  establishment  of  "no  fly" 
periods  impact  air  tour  operators  and 
other  visitors  to  the  park?  What  time 
periods  should  be  considered? 

•  Would  expanding  the  special  flight 
rules  area  ceiling  from  14,499  to  17,999 
feet  mean  sea  level  effectively 
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contribute  to  aiding  or  maintaining  a 
substantial  restoration  of  natural  quiet  at 
Grand  Canyon?  Is  there  a  more 
appropriate  altitude?  Are  there  safety 
concerns  associated  with  this? 

•  What  other  actions  can  be  taken  to 
assist  in  maintaining  safety  and  the 
"natural  quiet"  of  the  park 
environment? 

Participation  at  the  Meeting 

Requests  from  persons  who  wish  to 
present  oral  statements  at  the  public 
meeting  should  be  received  by  the  FAA 
no  later  than  August  24. 1995.  Such 
requests  should  be  submitted  to  Effie 
Upshaw  as  listed  in  the  section  titled 
FOR  FURTHER  INFORMATION  CONTACT,  and 
should  include  a  written  summary  of 
oral  remarks  to  be  presented  and  an 
estimate  of  time  needed  for  the 
presentation.  Requests  r    cived  after  the 
date  specified  above  will  be  scheduled 
if  time  is  available  during  the  meeting; 
however,  the  names  of  those  individuals 
may  not  appear  on  the  written  agenda. 
The  FAA  will  prepare  an  agenda  of 
speakers  who  will  be  available  at  the 
meeting.  To  accommodate  as  many 
speakers  as  possible,  the  amount  of  time 
allocated  to  each  speaker  may  be  less 
than  the  amount  of  time  requested. 

Meeting  Procedures 

The  following  procedures  are 
established  to  facilitate  the  meeting: 

(1)  There  will  be  no  admission  fee  or 
other  charge  to  attend  or  to  participate 
in  the  meeting.  The  meeting  will  be 
open  to  all  persons  who  have  requested 
in  advance  to  present  statements  or  who 
register  on  the  day  of  the  meeting 
subject  to  availability  of  space  in  the 
meeting  room.  (Registration  will  open 
30  minutes  before  the  beginning  of  each 
session.) 

(2)  The  meeting  may  adjourn  early  if 
scheduled  speakers  complete  their 
statements  in  less  time  than  currently  is 
scheduled  for  the  meeting. 

(3)  An  individual,  whether  speaking 
in  a  personal  or  a  representative 
capacity  on  behalf  of  an  organization, 
may  be  limited  to  a  10-minute 
statement.  If  possible,  we  will  notify  the 
speaker  if  additional  time  is  available. 

(4)  The  FAA/NPS  will  try  to 
accommodate  all  speakers.  If  the 
available  time  does  not  permit  this, 
speakers  generally  will  be  scheduled  on 
a  first-come-first-served  basis.  However, 
the  FAA/NPS  reserves  the  right  to 
exclude  some  speakers  if  necessary  to 
present  a  balance  of  viewpoints  and 
issues. 

(5)  Sign  and  oral  interpretation  can  be 
made  available  at  the  meeting,  as  well 
as  an  assistive  listening  device,  if 


requested  at  the  above  number  10 
calendar  days  before  the  meeting. 

(6)  Representatives  of  the  FAA  and 
NFS  will  preside  over  the  meeting.  A 
panel  of  FAA  and  MPS  persoimel 
involved  in  this  issue  will  be  present. 

(7)  The  meeting  will  be  recorded  by 
a  court  reporter.  A  transcript  of  the 
meeting  and  any  material  accepted  by 
the  panel  during  the  meeting  will  be 
included  in  the  public  docket.  Any 
person  who  is  interested  in  purchasing 
a  copy  of  the  transcript  should  contact 
the  court  reporter  directly.  This 
information  will  be  available  at  the 
meeting. 

(8)  Position  papers  or  material 
presenting  views  or  information  on 
airspace  management  over  the  Grand 
Canyon  will  be  accepted  at  the 
discretion  of  the  presiding  officer  and 
subsequently  placed  in  the  public 
docket.  The  FAA/NPS  requests  that 
persons  participating  in  the  meeting 
provide  10  copies  of  all  materials  to  be 
presented  for  distribution  to  the  panel 
members;  other  copies  may  be  provided 
to  the  audience  at  the  discretion  of  the 
participant. 

(9)  Statements  made  by  members  of 
the  meeting  panel  are  intended  to 
facilitate  discussion  of  the  issues  or  to 
clarify  issues.  Any  statement  made 
during  the  meeting  by  a  member  of  the 
panel  is  not  intended  to  be,  and  should 
not  be  construed  as.  a  position  of  the 
FAA/NPS. 

(10)  The  meeting  is  designed  to  solicit 
public  views  and  more  complete 
information  on  the  airspace 
management  at  the  Grand  Canyon. 
Therefore,  the  meeting  will  be 
conducted  in  an  informal  and 
nonadversarial  manner.  No  individual 
will  be  subject  to  cross-examination  by 
any  other  participant;  however,  panel 
members  may  ask  questions  to  clarify  a 
statement  and  to  ensiue  a  complete  and 
accurate  record. 

Issued  in  Washington,  DC  on  June  16, 
1995. 

Harold  W.  Becker. 

Manager.  Airspace-Rules  and  Aeronautical 
Information  Division,  Federal  Aviation 
Administration. 

Dr.  Wesley  R.  Henry, 

Overflight  Issues  Coordinator,  National  Park 

Service. 

(FR  Doc.  95-15897  Filed  6-27-95;  8:45  am] 
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Notice  of  Intent  To  Rule  on  Application 
To  Use  the  Revenues  From  a 
Passenger  Facility  Charge  (PFC)  at 
Chartottesville-Albermarle  Airport, 
Charlottesviile,  VA 

agency:  Federal  Aviation 
Administration  (FAA)  DOT. 
ACTION:  Notice  of  Intent  to  Rule  on 
Application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  use  the  revenues  from  a 
PFC  at  Charlottesville-Albermarle 
Airport  under  the  provisions  of  the 
Aviation  Safety  and  Capacity  Expansion 
Act  of  1990  (Title  IX  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990)  Pub. 
L.  101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 
DATES:  Comments  must  be  received  on 
or  before  July  28,  1995. 
ADDRESSES:  Comments  on  the 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Washington  Airport  District 
Office.  101  West  Broad  Street,  Suite  300, 
Falls  Church,  Virginia  22046. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Bryan 
Elliot,  Director  of  Aviation. 
Charlottesville-Albermarle  Airport 
Authority,  at  the  following  address: 
Charlottesville-Albermarle  Airport 
Authority,  201  Bowen  Loop, 
Charlottesville,  Virginia  22901. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the 
Charlottesville-Albermarle  Airport 
Authority  under  Section  158.23  of  part 
158. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Mendez.  Manager.  Washington 
Airports  District  Office,  101  West  Broad 
Street,  Suite  300.  Falls  Church  Virginia 
22046.  The  application  may  be  reviewed 
in  person  at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  use  the 
revenue  from  a  PFC  at  Charlottesville- 
Albermarle  Airport  under  the  provisions 
of  the  Aviation  Safety  and  Capacity 
Expansion  Act  of  1990  (Title  IX  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990)  (Pub.  L.  101-508)  and  Part  158  of 
the  Federal  Aviation  Regulations  (14 
CFR  Part  158).  On  April  26.  1995,  the 
FAA  determined  that  the  application  to 
use  the  revenue  from  a  PFC  submitted 
by  the  Charlottesville-Albermarle 
Airport  Authority  was  substantially 
complete  within  the  requirements  of 
Section  158.25  of  Part  158.  The  FAA 
will  approve  or  disapprove  the 


application,  in  whole  or  in  part,  no 
latter  than  July  26, 1995. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFC:  $2.00. 

Proposed  charge  effective  date:  April 
1, 1995. 

Proposed  charge  expiration  date:  Jime 
15.  2001. 

Total  estimated  PFC  revenue: 
$2,697,646. 

Brief  description  of  proposed 
project(s):  PFC  will  be  use  to  fund  the 
sponsor  share  of  the  follovnng  projects. 

— Ptirchase  Snow  Blower  and  Broom 
— Purchase  Snow  Loader/Plow 
— Overlay  Runway  3-21 
— Pvu-chase  Aircraft  Rescue  and 

Firefighting  Vehicle 
— Purchase  Runway  Deicing  Vehicle 

Device 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  Air  Taxi/ 
commercial  operators  filing  FAA  Form 
1800-31  and  foreign  air  carriers. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT  and  at  the  FAA 
regional  Airports  office  located  at: 
Fitzgerald  Federal  Building,  John  F. 
Kennedy  International  Airport,  Jamaica, 
New  York  11430. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
apphcation  in  person  at  the 
Charlottesville-Albermarle  Airport 
Authority. 

Issued  in  Jamaica,  New  York  on  June  16, 
1995. 

Anthony  P.  Spera, 

Acting  Manager,  Airports  Division,  Eosterrr 
Region. 
[FR  Doc.  95-15894  Filed  6-27-95;  8:45  am] 

BILUNQ  CODE  4910-1VM 


Notice  of  Intent  To  Rule  on  Application 
To  Use  the  Revenue  From  a  Passenger 
Facility  Charge  (PFC)  at  Rhineiander — 
Oneida  County  Airport,  Rhineiander, 
Wi 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  Intent  to  Rule  on 
Application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  use  the  revenue  from  a 
PFC  at  the  Rhineiander — Oneida  County 
Airport  at  the  following  address: 
Rhineiander — Oneida  Coimty  Airport 
under  the  provisions  of  the  Aviation 
Safety  and  Capacity  Expansion  Act  of 


1990  (Title  DC  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 
DATES:  Comments  must  be  received  on 
or  before  July  28, 1995. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address: 

Federal  Aviation  Administration, 
Miimeapolis  Airports  District  Office, 
6020  28th  Avenue  South,  Room  102, 
Minneapolis,  Minnesota  55450. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Joseph 
Brauer,  Manager  of  the  Rhineiander — 
Oneida  County  Airport  at  the  following 
address:  Rhineiander — Oneida  County 
Airport,  3375  Airport  Road. 
Rhineiander,  Wisconsin  54501. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the 
Rhineiander — Oneida  Coimty  Airport 
under  section  158.23  of  Part  158. 
FOR  FURTHER  INFORMATION  CONTACT: 
Franklin  D.  Benson.  Manager, 
Minneapolis  Airports  District  Office, 
6020  28th  Avenue  South,  Room  102, 
Minneapolis,  Minnesota  55450,  (612) 
725-4221.  The  application  may  be 
reviewed  in  person  at  this  same 
location. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  use  the 
revenue  from  a  PFC  at  the 
Rhineiander — Oneida  County  Airport 
under  the  provisions  of  the  Aviation 
Safety  and  Capacity  Expansion  Act  of 
1990  (Title  IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 

On  June  13, 1995,  the  FAA 
determined  that  the  application  to  use 
the  revenue  from  a  PFC  submitted  by 
the  Rhineiander — Oneida  Coimty 
Airport  was  substantially  complete 
within  the  requirements  of  section 
158.25  of  Part  158.  The  FAA  will 
approve  or  disapprove  the  application, 
in  whole  or  in  part,  no  later  than 
September  14,  1995. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  PFC:  $3.00. 

Actual  charge  effective  date:  January 
1.  1994. 

Estimated  charge  expiration  date: 
March  30, 1996. 

Total  approved  net  PFC  revenue: 
$200,451. 

Brief  description  of  proposed  projects: 
Acquire  snow  removal  vehicle,  and 
install  sanitary  sewer  and  water  to  the 
terminal  building. 


Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  Part  135  air 
taxi/commercial  operators. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT. 

In  addition,  any  p>erson  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  thQ 
Rhineiander — Oneida  County  Airport. 

Issued  in  Des  Plaines,  Illinois  on  June  19, 
1995. 
Benito  De  Laon, 

Manager,  Planning/ Progfnmming  Branch, 
Airports  Division,  Great  Lakes  Region. 
(FR  Doc  95-15895  Filed  6-27-95;  8:45  amj 
BILUNG  CODE  4»1»-11-M 


Notice  of  Intent  To  Rule  on  Application 
To  impose  and  Use  the  Revenues 
From  a  Passenger  Facility  Charge 
(PFC)  at  Tri-State  Airport,  Huntington, 
WV 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  Intent  to  Rule  on 
Application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Tri-State  Airport 
under  the  provisions  of  the  Aviation 
Safety  and  Capacity  Expansion  Act  of 
1990  (Title  IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  Part  158  of  the  Fedwal 
Aviation  Regulations  (14  CFR  Part  158). 
DATES:  Comments  must  be  received  on 
or  before  July  28, 1995. 
ADDRESSES:  Conmients  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Beckley  Airports  Field  Office, 
Main  Terminal  Building — Room  101, 
469  Airport  Qrcle,  Beaver,  West 
Virginia  25813-9759. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Larry  G. 
Salyers,  Airport  Manager  for  the  Tri- 
State  Airport  Authority,  at  the  following 
address:  Tri-State  Airport  Authority, 
1449  Airport  Road,  Unit  1.  Box  12, 
Huntington,  West  Virginia  25704-9043. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Tri-State 
Airport  Authority  under  §  158.23  of  Part 
158. 

FOR  FURTHER  INFORMATION  CONTACT: 
Elonza  Turner,  Acting  Manager,  Beckley 
Airports  Field  Office,  Main  Terminal 
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Building— Room  101,  469  Airport 
Circle,  Beaver,  West  Virginia  25813- 
9759.  The  application  may  be  reviewed 
in  person  at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at  Tri- 
State  Airport  under  the  provisions  of  the 
Aviation  Safety  and  Capacity  Expansion 
Act  of  1990  (Title  IX  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990) 
(Public  Law  101-508)  and  Fart  158  of 
the  Federal  Aviation  Regulations  (14 
CFR  Part  158). 

On  June  16, 1995,  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  the  Tri-State  Airport 
Authority  was  substantially  complete 
within  the  requirements  of  Section 
158.25  of  Part  158.  The  FAA  will 
approve  or  disapprove  the  application, 
in  whole  or  in  part,  no  later  than 
September  7, 1995. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFC:  $3.00. 

Proposed  charge  effective  date:  July  1 , 
1995. 

Proposed  charge  expiration  date: 
September  30, 1997. 

Total  estimated  PFC  revenue: 
$591,300 

Brief  description  of  proposed 
project(s): 
— Modification  to  the  existing  terminal 

building  and  roadway  system  to 

provide  handicap  accessibiUty  and 

passenger  convenience.  A  canopy  will 

be  provided  along  the  handicap 

accessibility  curb  front  to  offer 

covered  drop-off  and  pick-up  of 

passenger  and  baggage. 
— Replace  old  engine  generators  (4 

units)  with  one  new  engine  generator 

to  provide  emergency  power  for  the 

terminal  facility  and  the  ARFF 

building. 
— Purchase  a  truck  mounted  sweeper 

unit  to  remove  snow  from  Runways 

and  Taxiways. 
— Purchase  snow  blower  to  displace 

snow  for  the  airport  operational 

services. 
— Reconstruct  a  section  of  the  Taxiway 

(approx.  2,300'  x  50')  parallel  to 

Runway  12/30  and  widen  Taxiway 

fillets. 
— Reimburse  Airport  Authority  for  the 

preparation  and  coordination  of  PFC 

application. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFC:  Air  Taxi/ 
commercial  operators  filing  FAA  Form 
1800-31  and  Unscheduled  Part  135  and 
Part  121  operators. 


Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT  and  at  the  FAA 
regional  Airports  office  located  at: 
Fitzgerald  Federal  Building,  John  F. 
Keimedy  International  Airport,  Jamaica, 
New  York  11430. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Tri-State 
Airport  Authority. 

Issued  in  Jamaica,  New  York  on  June  20, 
1995. 

Anthony  P.  Spera, 

Acting  Manager,  Airports  Division,  Eastern 
Region. 

|FR  Doc.  95-15896  Filed  6-27-95;  8:45  am] 
BILUNQ  CODE  4910-13-41 


DEPARTMENT  OF  THE  TREASURY 
[Treasury  Directive  Number  27-01] 

Organization  and  Functions  of  ttie 
Office  of  the  Assistant  Secretary 
(Management)  and  Chief  Financiai 
Officer  (CFO) 

June  22,  1995. 

1 .  Purpose.  This  Directive  describes 
the  organization  of  the  Office  of  the 
Assistant  Secretary  (Management)  and 
CFO. 

2.  The  Assistant  Secretary 
(Management)  and  CFO.  The  following 
are  the  functions  of  the  Assistant 
Secretary  (Management)  and  CFO  (the 
"Assistant  Secretary"). 

a.  Serves  as  the  CFO  of  the 
Etepartment  of  the  Treasury,  with 
authorities  and  functions  pursuant  to 
the  Chief  Financial  Officers  Act  of  1990. 
Pub.  L.  101-576  ("the  Act"),  and,  as 
CFO,  is  responsible  for  carrying  out  the 
following  functions  for  the  Department 
and  all  biueaus  (described  as 
Departmentwide  in  this  Directive). 

(1)  Oversees  Departmentwide 
financial  management,  accounting 
policy,  internal  controls,  cash 
management,  credit  management,  debt 
management,  coordination  of  responses 
to  General  Accounting  Office  (GAO) 
activities  relating  to  financial 
management,  and  corrective  actions 
related  to  audit  recommendations. 

(2)  Specifies  the  format,  content  and 
fiequency  of  financial  reports  and 
statements,  including  overseeing  the 
development  of  performance 
measurement  indicators  prepared  by 
bureau  program  and  financial 
components. 

(3)  Reviews  and  approves  the 
development,  implementation,  and 
maintenance  of  an  integrated  agency 


and  bureau  financial  management 
system(s),  as  defined  by  Office  of 
Management  and  Budget  (OMB) 
Circular  A-127,  to  ensure  that  such 
systems  produce  information  in 
compliance  with  generally  accepted 
accounting  principles,  standards,  and 
requirements  for  all  Departmentwide 
administrative  and  program  areas. 

(4)  Reviews  and  approves  financial 
statements  and  reports  prepared  at  the 
bureau  or  Departmental  level  prior  to 
submission  to  external  parties. 

(5)  Prepares  and  transmits  to  the 
Secretary  and  OMB  an  annual  report 
which  includes  items  specified  in  31 
U.S.C.  902(a)(6). 

(a)  Description  and  analysis  of  the 
status  of  financial  management, 
Departmentwide. 

(d)  Annual  financial  statements  and 
reports  prepared  and  audited  pursuant 
to  the  Act. 

(c)  Summary  of  the  Federal  Managers' 
Financial  Integrity  Act  (FMFIA)  Report. 

(d)  Other  information  that  warrants 
communication  to  the  President  and 
Congress  concerning  Departmentwide 
financial  management. 

(6)  Develops  and  manages  the 
Department's  budget  for  the  Secretary 
and  Deputy  Secretary. 

(7)  Directs  the  biennial  review  of  fees, 
royalties,  rents  and  other  charges 
imposed  by  the  Department  or  a  bureau 
and  recommends  changes. 

(8)  Reviews,  in  accordance  with  ihe 
procedures  established  in  Treasury 
Directive  (TD)  28-02,  "Legislative 
Procedures,"  all  legislative  items  related 
to  or  concerning  financial  management 
matters  subject  to  review  and 
coordination  pursuant  to  TD  28-02,  to 
provide  advice  and  comments  on 
financial  management  issues,  including 
costs  and  benefits. 

(9)  Provides  direction  and  policy 
guidance  to  program  managers  on 
financial  management  matters. 

(10)  Develops  Departmentwide 
poUcies  and  provides  oversight  related 
to  qualifications,  recruitment,  training, 
selection  and  retention  of  financial 
management  personnel. 

(11)  Chairs  the  Departmentwide 
Treasury  Chief  Financial  Officers 
Council. 

(1?.J  Assumes  any  other  function 
conferred  upon  the  CFO  by  statute, 
governmentwide  regulation,  or  Treasury 
Orders  and  Directives. 

b.  Serves  as  the  principal  policy 
adviser  to  the  Secretary  and  Deputy 
Secretary  on  matters  involving  the 
internal  management  of  the  Department 
and  its  bureaus.  The  Assistant  Secretary 
oversees  the  Department's  management 
programs,  which  include:  personnel  and 
training;  affirmative  action  and  equal 


employment  opportunity;  security; 
property  management,  procurement  and 
contracting;  strategic  planning  and 
organizational  improvement;  and 
program  reviews  of  legislative 
proposals,  in  accordance  with  TD  28- 
02,  to  provide  advice  to  the  Secretary  on 
cost  and  benefit  estimates. 

c.  Oversees  bureau  proposals  related 
to  the  development  of  budgetary 
resources  for  information  systems. 

d.  Provides  comprehensive 
administrative  services  to  Departmental 
Offices  and  other  components  of  the 
Department,  as  appropriate. 

e.  Provides  Departmental  oversight 
and  supervision  of  the  Treasurer  of  the 
United  St^es. 

f.  Monitors  financial  execution  of  the 
budget  and  ensures  the  issuance  of 
timely  performance  reports  to 
management  officials. 

3.  Organization  Structure.  The 
Assistant  Secretary  supervises  the 
Treasurer  of  the  United  States,  the 
Director,  Office  of  Security,  the  Deputy 
CFO,  and  three  Deputy  Assistant 
Secretaries:  (a)  Departmental  Finance 
and  Management;  (b)  Information 
Systems;  and  (c)  Administration.  An 
organization  chart  is  attached. 

4.  The  Treasurer  of  the  United  States 
advises  the  Assistant  Secretary,  Deputy 
Secretary  and  the  Secretary  on  matters 
relating  to  coinage,  currency  and  the 
production  of  other  instruments  issued 
by  the  United  States  and  serves  as  the 
National  Honorary  Director  for  the 
Savings  Bond  program;  serves  as  the 
principal  policy  official  on  all  matters 
concerning  general  coinage  and 
currency  policy;  and  provides 
Departmental  oversight  of  the  United 
States  Mint  and  the  Bureau  of  Engraving 
and  Printing  by  monitoring  key  bureau 
operations  and  activities,  identifying 
problem  areas,  and  tracking  corrective 
actions.  In  this  capacity,  the  Treasurer 
represents  the  Department  on  major 
media  programs  and  other  public 
forums.  The  Treasurer  reviews  currency 
issues  and  redemptions  and  signs 
currency.  The  Treasurer's  signature, 
along  with  the  Secretary  of  the 
Treasury's,  appears  on  all  currency 
issued  by  the  United  States. 

5.  The  Deputy  Chief  Financial  Officer 
reports  directly  to  the  Assistant 
Secretary  and  has  Departmentwide 
responsibility  for  implementing  the 
provisions  of  the  Chief  Financial 
Officers  Act  of  1990  and  the 
Government  Management  Reform  Act  of 
1994.  The  Deputy  CFO  also  has 
Departmentwide  responsibility  for 
accounting  policy  and  procedures; 
management  controls;  financial 
management  systems  and  reports;  and 
financial  execution  of  the  budget.  The 


Deputy  CFO  supervises  the  following 
offices. 

a.  The  Office  of  Accounting  and 
Internal  Controls  develops,  implements 
and  evaluates  Departmentwide 
accounting  policy,  designs  form  and 
content  guidelines  whidi  are  used  to 
prepare  financial  statements;  develops 
and  reviews  financial  performance 
measures;  reviews  and  coordinates 
accounting  policy  guidance  developed 
by  the  Federal  Accoimting  Standards 
Advisory  Board;  oversees 
Departmentwide  compliance  with  the 
Federal  Managers'  Financial  Integrity 
Act,  Prompt  Payment  Act,  Cash 
Management  Improvement  Act,  and 
Federal  Debt  Collection  Act;  monitors 
the  resolution  and  implementation  of 
audit  findings  and  recommendations; 
provides  centralized  coordination  and 
monitoring  of  all  Treasury  related  GAO 
audit  activities;  prepares  the 
Department's  CFO  Annual  Report; 
provides  policy  direction  and  oversight 
of  the  travel  management  and  advisory 
committee  management  programs;  and 
coordinates  all  activities  associated  with 
Treasury's  financial  management 
oversight  of  the  Institute  of  American 
Indian  Art. 

b.  The  Office  of  Financial  Systems 
and  Reports  guides  and  develops 
policies,  procedures,  and  standards  for 
integrating  financial  management  and 
revenue  systems  Departmentwide; 
provides  for  automated  financial 
reporting;  reviews  Departmentwide 
financial  reports  and  financial 
statements;  provides  technical  advice  to 
bureaus  on  financial  and  revenue 
systems  design  and  implementation; 
reviews  and  provides  advice  on 
financial  management  and  revenue 
systems  proposals  submitted  by  bureaus 
imder  TD  32-02,  "Approval  of  Financial 
Management  Systems;"  serves  as 
systems  administrator  for  Departmental 
level  financial  management  syst^ns; 
codifies  the  process  for  financial 
systems  reviews  and  documentation; 
coordinates  Departmentwide 
committees,  user  groups,  task  forces, 
and  project  teams  that  focus  attention 
on  financial  management  systems;  and 
coordinates  with  the  Joint  Financial 
Management  Improvement  Program  on 
development  of  governmentwide 
financial  management  systems 
requirements  and  standard  general 
ledger  requirements. 

c.  The  Office  of  Financial  and  Budget 
Execution  provides  advice,  guidance, 
and  instructions  on  budget  execution 
matters;  maintains  the  Treasury  Budget 
Manual  in  coordination  with  the  Office 
of  Budget;  issues  budget  execution 
reports  on  Full  Time  Equivalents, 
budget  authority,  outlays,  and  receipts; 


coordinates  the  status  of  funds  reviews, 
reprogramming  and  fund  transfers; 
monitors  congressional  and  OMB 
directives;  validates  and  reconciles 
appropriations  and  budgetary  resources; 
and  supports  budget  formulation. 

d.  The  CFO  Liaison  Officer  serves  as 
liaison  between  the  Assistant  Secretary, 
Deputy  CFO,  and  the  fund  directors 
responsible  for  the  Working  Capital 
Fund,  the  Treasury  Forfeiture  Fund,  and 
the  Departmental  Offices'  reimbursable 
programs  (exchange  accounts);  reviews 
financial  systems,  management  controls, 
and  resource  allocations  of  those  funds; 
coordinates  and  provides  advice  related 
to  financial  plans;  and  oversees  FMFIA 
corrective  actions. 

6.  The  Deputy  Assistant  Secretary 
(Departmental  Finance  and 
Management)  has  Departmentwide 
responsibility  for  the  Treasury 
Reinvention  Team;  personnel  policies; 
budget  formulation;  customer 
assistance;  program  evaluation; 
planning  policy  and  Treasury 
organization;  the  Treasury  Executive 
Institute;  equal  opportunity  programs; 
Treasury  Integrated  management 
information  systems,  including 
automated  payroll/personnel  systems; 
prociu«ment  program  management;  real 
and  personal  property;  and  supports  the 
Assistant  Secretary  on  legislative 
matters.  The  Deputy  Assistant  Secretary 
supervises  the  following  offices. 

a.  The  Office  of  Personnel  Policy 
provides  leadership  in  developing 
Departmentwide  personnel  management 
policies  and  procedures  and  in 
oversight,  consultation  and  evaluation 
activities;  develops,  recommends  and 
implements  functional  personnel 
programs  such  as:  employment  and 
staffing,  including  Senior  Executive 
Service  (SES);  classification  and 
compensation;  employee  development, 
appraisal,  recognition  and  benefits; 
employee  and  labor  relations;  and  drug- 
fi^e  workplace,  including  drug  testing. 

b.  The  Office  of  Equal  Opportunity 
Program  provides  leadership  in 
developing  Departmentwide  polices  and 
procedures  pertaining  to  equal 
employment  opportimity;  provides  for 
the  consideration  and  disposition  of 
complaints  involving  issues  of 
discrimination  on  grounds  of  race, 
color,  religion,  sex,  national  origin,  age 
and  disability;  oversees,  evaluates,  and 
sets  standards  for  the  operation  of  the 

-four  Treasury  Regional  Complaint 
Centers  which  process  complaints  of 
discrimination  for  all  bureaus;  and 
directs  and  administers 
DepartmenUvide  affirmative 
employment  and  special  emphasis 
programs,  such  as  the  Hispanic 
Employment  Program,  the  Federal 
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Women's  Program,  the  Historically 
Black  Colleges  and  Universities 
Program,  and  the  Individuals  with 
Disabilities  Program. 

c.  The  Office  of  Treasury  Integrated 
Management  Information  Systems 
manages,  operates  and  maintains  the 
payroll/personnel  system  for  bureaus; 
develops,  conducts  and  maintains  a  full 
curriculum  of  technical  training  for 
bureau  payroll/personnel  staff;  provides 
continuing  user  support,  including  user 
assistance  in  problem  resolution  and 
Departmentwide  reporting;  and  ensures 
that  the  system  meets  the  technical 
requirements  of  the  Treasury 
community  through  the  identification 
and  development  of  system 
requirements  and  the  negotiation  of 
system  modifications. 

d.  The  Treasury  Executive  Institute 
operates  under  the  sponsorship  of  the 
Treasury  Career  Advisory  Panel  (TCAP), 
which  assists  the  Assistant  Secretary  by 
advising  on  and  recommending 
developmental,  educational  and 
recognition  programs  to  enhance  the 
performance  and  competency  of 
members  of  the  SES.  The  TCAP  is 
comprised  of  the  highest  ranking  career 
SES  member  in  each  Treasury  bureau 
and  Departmental  Offices. 

e.  The  Office  of  Real  and  Personal 
Property  Management  provides  policy 
and  technical  guidance  for  space 
management,  real  and  personal 
property,  fleet  management,  energy  and 
water  conservation,  environmental 
quality  and  pollution  abatement, 
historic  preservation,  metrication, 
recycling,  workers  compensation, 
occupational  safety  and  health,  precious 
metals  recovery  and  audiovisual 
management  programs;  and  reviews  and 
evaluates  bureau  operations  within 
these  program  areas. 

f.  Tne  Office  of  Procurement  provides 
leadership  and  policy  guidance  for 
Departmentwide  procurement  programs 
and  systems;  evaluates  bureau 
procurement  operations;  directs  the  use 
of  streamlined,  cost  effective  means  of 
procurement,  including  the  purchase 
card;  implements  the  Federal 
Acquisition  Streamlining  Act  of  1994; 
oversees  the  activities  of  the 
Departmental  Advocate  for  Competition; 
administers  a  Departmentwide  career 
management  program;  and  implements 
an  effective.  Departmentwide  contract 
administration  program. 

g.  The  Office  of  Small  and 
Disadvantaged  Business  Utilization 
implements  the  statutory  mandate  that 
agencies  award  a  fair  proportion  of  their 
acquisitions  to  small  business  concerns; 
promotes  the  participation  of  small 
businesses,  small  disadvantaged 
businesses,  minority  business  concerns. 


and  women-owned  small  businesses  in 
prime  and  subcontract  opportunities; 
promotes  increased  contracting  with 
non-profit  agencies  for  advancement  of 
people  who  are  blind  or  severely 
disabled;  and  assists  bureaus  to 
implement  their  small  and  minority 
business  programs. 

h.  The  Office  of  Strategic  Planning 
coordinates  the  Department's  strategic 
planning  process  to  forecast  and  prepare 
for  future  problems  and  opportunities; 
guides  bureaus  in  developing  long-range 
plans;  establishes  Departmental 
priorities  and  strategic  objectives; 
analyzes  ciurent  goals,  objectives  and 
activities  in  terms  of  the  future; 
develops  basic  objectives  about 
missions,  assumptions,  long-range  goals, 
strategies  and  the  general  range  of 
required  resources;  conducts  studies  of 
issues  with  long-term  or  strategic  impact 
on  Treasury  operations;  and  maintains 
the  Departmental  planning  process. 

i.  Office  of  Organizational 
Improvement  develops  customer  service 
and  management  improvement  plans; 
provides  guidance  and  direction  in  the 
development  of  performance  indicators; 
conducts  program  evaluations  to 
improve  IDepartmentwide  operations 
and  the  allocation  of  resources  by  the 
Departmentwide  budget  process; 
promotes  quality  management  and   . 
continuous  process  improvement  efforts 
writhin  the  bureaus;  reviews  bureau 
reorganization  proposals  submitted  to 
the  Assistant  Secretary  for  approval; 
supports  the  Assistant  Secretary  on 
matters  relating  to  legislation; 
coordinates  the  Department's 
streamlining  initiatives  and  provides 
staff  support  for  studies  conducted  for 
the  President's  Council  on  Management 
Improvement;  prepares  and  publishes 
Treasury  Orders,  Directives,  and 
Handbooks. 

j.  The  Office  of  Treasury  Reinvention 
serves  as  a  consultant  group  to  the 
Department  to  assist  in  achieving 
reinvention  goals  and  provides  focus 
and  guidance  on  reinvention  goals  to 
bureaus  and  Departmental  Offices 
process  owners;  encourages  bureau  and 
Departmental  process  owners  to 
formulate  and  implement  long-term 
strategies  for  achieving  results  in 
accordance  with  those  envisioned  in  the 
National  Performance  Review  report; 
and  assists  senior  officials  in  finding 
ways  to  improve  work  processes. 

k.  The  Office  of  Budget  analyzes 
bureau  resource  requests  and  completes 
financial  analyses  related  to  resource 
allocations;  makes  recommendations  to 
pohcy  officials  concerning  budget 
priorities  and  strategy;  maintains  the 
Treasury  Budget  Manual  in 
coordination  with  the  Office  of 


Financial  and  Budget  Execution;  and 
represents  the  Department  on  budget 
matters  in  contacts  with  OMB, 
congressional  committees  and  other 
Government  agencies. 

7.  The  Depu ty  Assistan t  Secretary 
(Information  Systems)  serves  as  the 
Department's  Senior  Official  for 
Information  Resources  Management  and 
has  Departmentwide  responsibility  for 
poUcy,  oversight,  and  improvement  of 
information  systems,  including 
hardware  and  software, 
communications  systems,  and  privacy 
and  security  issues  relating  to 
information  systems.  The  Deputy 
Assistant  Secretary  (Information 
Systems)  provides  policy  and  program 
management  for  the  development  of  the 
Treasvuy  Information  Infrastructure 
(applications,  services,  technology), 
promoting  the  efficient  and  effective  use 
of  information  technology  and  resources 
to  enhance  mission  and  employee 
performance.  The  Deputy  Assistant 
Secretary  supervises  the  Office  of 
Information  Resources  Management  and 
the  Office  of  Telecommunications 
Management. 

a.  TTje  Office  of  Information  Resources 
Management  manages  a  broad  range  of 
information  resources  management 
functions  specified  in  the  Brooks  Act 
and  the  Paperwork  Reduction  Act, 
except  for  meinagement  issues  related  to 
telecommunications;  coordinates  and 
makes  recommendations  for  information 
systems  plaiming  and  budgeting; 
develops  and  coordinates  policy  and 
standards;  approves  and  coordinates 
acquisitions  and  systems  management; 
conducts  information  management 
reviews;  manages  Treasury  Information 
Infrastructiu^  development;  provides 
electronic  Commerce/Electronic  Data 
Interchange  (EC/EDI)  program 
management;  coordinates  disabled 
accommodation  programs  and  system?; 
provides  information  dissemination; 
manages  data  integrity  board  activities; 
promotes  business  process 
reengineering;  provides  leadership  to 
appropriate  interagency,  reinvention 
projects;  administers  provisions  of  the 
Computer  Security  Act;  conducts 
inventories  of  bureau  sensitive  systems 
and  reviews  security  plans;  develops 
and  reviews  computer  security 
awareness  training  guidelines;  and 
reviews  and  approves  public  reporting 
requirements;  and  coordinates  Treasury 
external  directories,  forms,  reports, 
records,  and  mail  management  program 
activities. 

b.  The  Office  of  Telecommunications 
Management  develops  and  manages  the 
Departmentwide  telecommunications 
program  for  local  and  wide  area 
conunimications  systems  and  services; 
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develops  policies  for  cost-effective 
utilization  of  telecommunications 
resources  by  bureaus;  provides 
management  and  financial  oversight  on 
Executive  Agent  teleconmnmications 
programs  implemented  by  Treasury 
bureaus;  reviews  and  coordinates  the 
acquisition  of  communications  systems 
and  services  throughout  the 
Department;  establishes  and  oversees 
program  offices  for  voice,  data,  video, 
and  wireless  communications, 
including  radio  frequency  spectnun 
engineering  and  management,  to  meet 
Departmentwide  requirements;  manages 
participation  in  intergovernmental 
telecommunications  programs;  and 
represents  the  Department  on 
telecommimications  matters  in  contacts 
with  OMB  and  other  agencies. 

8.  The  Deputy  Assistant  Secretary 
(Administration)  has  responsibility  for 
the  Departmental  Offices'  administrative 
and  management  operating  programs 
which  include:  administrative  services; 
automated  systems;  facilities;  budget 
formulation  and  execution;  accounting 
and  internal  controls;  management 
advisory  services;  personnel,  payroll, 
and  equal  employment  opportunity: 
printing  and  graphics;  and  procurement. 
The  Deputy  Assistant  Secretary 
(Administration)  is  responsible  for 
managing  the  Departmentwide 
disclosure  services  program.  Working 
Capital  Fund,  Gifts  and  Bequest  Fund, 
printing  program  and  reimbursable 
agreement  operations,  which  cross 
bureau  lines.  The  Deputy  Assistant 
Secretary  (Administration)  also  serves 
as  the  Departmental  Offices'  liaison  for 
activities  required  to  comply  with  the 
CFO  Act.  Unless  another  Treasury 
Order,  Directive,  or  delegation 
specifically  states  otherwise  with 
respect  to  a  specific  function,  the 
Deputy  Assistant  Secretary 
(Administration)  is  the  head  of  the 
Departmental  Offices  for  all 
administrative  and  management 
functions.  The  Deputy  Assistant 
Secretary  supervises  the  following 
offices. 

a.  The  Administrative  Operations 
Division  provides  a  range  of 
administrative  support  services  to  the 
Departmental  Offices  to  include: 
building  access  security;  environmental 
and  physical  safety;  parking  facilities; 
dining  room;  library  and  information 
services;  domestic  and  international 
travel;  Secretarial  delegation  travel;  and 
management  coordination  for  special 
projects.  The  Division  manages  the 


Departmentwide  disclosure  services 
program. 

b.  The  Automated  Systems  Division 
provides  automated  information  system 
services  to  Departmental  Offices 
including:  security:  office  automation: 
data  processing;  user  support; 
applications  development;  and 
telecommunications  services. 

c.  Office  of  the  Curator  provides 
coordination  and  direction  for  the 
restoration  of  the  Treasury  Building: 
conservation  and  maiatenance  of  its 
historic  collections;  historical  research 
on  the  building  and  collections  to 
facilitate  the  development  of  special 
exhibits  and  other  educational 
activities;  and  administers  the  Treasury 
Building  tour  program  for  the  general 
pubUc,  as  well  as  VIP  tours  for  guests  of 
the  Department.  The  Office  of  the 
Curator  falls  within  the  immediate 
office  of  the  Deputy  Assistant  Secretary 
(Administration). 

d.  The  Facilities  Management 
Division  directs  and  coordinates  the 
management  of  the  Main  Treasury 
Building,  Treasury  Aimex,  and  related 
grounds,  including  space  management, 
construction,  maintenance,  custodial 
care,  personal  property,  mail,  messenger 
and  motor  pool  services,  and 
Departmental  Offices  rental  space. 

e.  The  Financial  Management 
Division  formulates,  presents,  executes 
and  manages  the  Departmental  Offices' 
budget;  maintains  a  comprehensive 
integrated  financial  management  and 
accounting  system  in  support  of  the 
financial  resources  under  the 
jurisdiction  of  the  Deputy  Assistant 
Secretary  (Administration);  develops 
and  directs  the  internal  controls 
activities  of  the  Departmental  Offices; 
and  supports  the  Dteputy  Assistant 
Secretary  (Administration)  in  providing 
information  to  comply  with  the  CFO 
Act.  In  addition,  the  Division  provides 
financial  management  for  the 
Department's  Working  Capital  Fund  and 
reimbursable  programs  which  cross 
bureau  lines. 

f.  Office  of  Management  Advisory 
Services  provides  centralized  short-term 
management  advisory  assistance  to 
Departmental  Offices  and  bureaus  on  a 
broad  range  of  issues  having 
Departmentwide  or  bureauwide  impact, 
as  well  as  cross-functional  management 
operational  support  for  the 
implementation  of  critical  initiatives. 

g.  The  Personnel  Resources  Division 
formulates  and  administers  the 
operating  persormel  management  and 
training  programs  for  the  Departmental 
Offices,  including  the  Equal 


Employment  Opportunity 
Discrimination  Complaint  Program  and 
the  Multi-Year  Affirmative  Action  Plan 
Program,  and  provides  payroll  liaison 
services  for  Departmental  Office 
employees. 

h.  The  Printing  and  Graphics  Division 
provides  Departmentwide  printing, 
graphics  and  printing  procurement 
services;  develops  printing  and  copy 
machine  management  policy;  and 
represents  the  Department  on  oversight 
agencies  and  interagency  conunittees. 

i.  The  Procurement  Services  Division 
provides  operational  procurement 
support  for  the  Departmental  Offices 
and  manages  certain  Departmentvdde 
procurements. 

9.  The  Office  of  Security  develops  and 
administers  Departmentwide  policies 
for  personnel,  physical,  and  systems 
security  and  for  emergency 
preparedness.  Physical  security 
includes  industrial  and  information 
security,  and  systems  security  includes 
the  following  functional  areas:  computer 
security,  telecommunications  security, 
operations  security  (threat/vulnerability 
assessments),  emissions  seciuity 
(TEMPEST),  certificate  management, 
and  electronic  authentication.  The  DO 
Personnel  Security  Branch  under  the 
Office  of  Security  performs  the 
operating  personnel  security  functions 
for  the  Departmental  Offices,  including 
initiating  and  adjudicating 
investigations  and  granting  security 
clearances  for  access  to  classified 
information.  The  Office  of  Security  also 
represents  the  Department  on 
committees  organized  under  the 
Security  PoUcy  Board  and  the  Overseas 
Security  Policy  Board  and  consults  and 
coordinates  with  other  agencies  to  fuffiU 
program  responsibilities. 

10.  Cancellation.  TD  27-01. 
"Organization  and  Functions — Office  of 
the  Assistant  Secretary  (Management)/ 
Chief  Financial  Officer,"  dated  January 
19. 1993,  is  superseded. 

11.  Expiration.  This  Directive  shall 
expire  three  years  from  the  date  of 
issuance  unless  superseded  or  cancelled 
prior  to  that  date. 

12.  Office  of  Primary  Interest.  Office 
of  Organizational  Improvement,  Office 
of  the  Deputy  Assistant  Secretary 
(Departmental  Finance  and 
Mcmagement),  Office  of  the  Assistant 
Secretary  (Management)  &  CFO. 
Geor^  Munoz, 

Assistant  Secretary  (Management)  and  CFO. 
Attachment. 
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Sunshine  Act  Meetings 


Federal  Register 
Vol.  60,  No.  124 
Wednesday.  June  28,  1995 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  "Government  in  the  Sunshine  AcT  (Pub. 
L  94-409)  5  U.S.C.  552b(e)(3). 


NATIONAL  COUNCIL  ON  DISABILITY 

TYPE:  Quarterly  Meeting  (Change  of 
Venue) 

SUMMARY:  This  notice  announces  a 
change  of  venue  and  sets  forth  the 
schedule  and  proposed  agenda  of  the 
forthcoming  quarterly  meeting  of  NCD. 
Notice  of  this  meeting  is  required  imder 
Section  522b  (e)(1)  of  the  Government  in 
the  Sunshine  Act,  (P.L.  94-409). 
DATES:  July  24-26. 1995,  8:30  a.m.  to 
5:00  p.m. 

LOCATION:  President's  Committee  on 
Emplo)^ent  of  People  with  Disabilities, 
Training  Room,  1331  F  Street  NW,  3rd 
Floor,  Washington,  DC. 
FOR  INFORMATION  CONTACT:  Mark  S. 
Quigley,  PubUc  Affairs  Specialist,  NCD 
1331  F  Street,  NW,  Suite  1050, 
Washington.  DC  20004-1107. 
Telephone:  (202)  272-2004,  (202)  272- 
2074  (TT). 

AGENCY  MISSION:  NCD  is  an  independent 
federal  agency  led  by  15  members 
appointed  by  the  President  of  the 
United  States  and  confirmed  by  the  U.S. 
Senate.  The  overall  purpose  of  NCD  is 
to  promote  policies,  programs,  practices, 
and  procedures  that  guarantee  equal 
opportunity  for  all  people  with 
disabilities,  regardless  of  the  nature  of 
severity  of  the  disability;  and  to 
empower  people  with  disabilities  to 
achieve  economic  self-sufficiency, 
indep>endent  living,  and  inclusion  and 
integration  into  all  aspects  of  society. 
ACCOMMODATIONS:  Those  needing 
interpreters  or  other  accommodations 
should  notify  NCD  by  July  21, 1995. 


ENVIRONMENTAL  ILLNESS:  People  with 
environmental  illness  must  reduce  their 
exposure  to  volatile  chemical 
substances  in  order  to  attend  this 
meeting.  In  order  to  reduce  such 
exposure,  we  ask  that  you  not  wear 
perfumes  or  scents  at  die  meeting.  We 
also  ask  that  you  smoke  only  in 
designated  areas  and  the  privacy  of  your 
room.  Smoking  is  prohibited  in  the 
meeting  room  and  surrounding  area. 

OPEN  MEETING:  This  quarterly  meeting  of 
NCD  shall  be  open  to  the  public. 

AGENDA:  The  proposed  agenda  includes: 

Report  from  the  Chairperson  and  the 

Executive  Director 
Committee  Meetings  and  Committee  Reports 
ADA  Town  Meeting  Tour  Update 
ADA  Fifth  Anniversary 
ADA  Report 

National  Disability  Summit 
Unfinished  Business 
New  Business 
Announcements 
Adjournment 

Records  shall  be  kept  of  all  NCD 
proceedings  and  shall  be  available  after 
the  meeting  for  public  inspection  at 
NCD. 

Signed  in  Washington.  DC.  on  June  26, 1995 

Speed  Davis, 

Acting  Executive  Director. 

[FR  Doc.  95-16074  Filed  6-26-95;  3:42  pm] 

BILUNG  OOOE  6820-BS-M 


NUCLEAR  REGULATORY  COMMISSION 
DATE:  Thursday.  June  29,  1995. 

PLACE:  Commissioners'  Conference 
Room.  11555  Rockville  Pike,  Rockville, 
Maryland. 

STATUS:  Public. 


MATTERS  TO  BE  CONSIDERED: 
Thursday,  June  29 

11:30  a.m. 

Affirmation/Discussion  and  Vote  (Public 
Meeting) 

a.  Final  Rule  on  "Clarification  of 
Decommissioning  Funding  Assurance 
Requirements"  (Tentative) 

(Contact:  Andrew  Bates,  301-415-1963) 

Note:  Beginning  July  2, 1995,  the  Nuclear 
Regulatory  Commission  will  be  operating 
under  a  delegation  of  authority  to  Chairman 
Shirley  A.  Jackson,  because  with  three 
vacancies  on  the  Commission,  it  will  be 
temporarily  without  a  quonmi.  As  a  legal 
matter,  therefore,  the  Sunshine  Act  does  not 
apply;  but  in  the  interests  of  openness  and 
public  accountability,  the  Commission  will 
continue  to  conduct  business  as  though  the 
Sunshine  Act  were  applicable. 

The  schedule  for  Commission 
meetings  is  subject  to  change  on  short 
notice.  To  verify  the  status  of  meetings 
call  (Recording)  (301)  415-1292. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
BILL  HILL  (301)  415-1661. 

This  notice  is  distributed  by  mail  to 
several  hundred  subscribers;  if  you  no 
longer  wish  to  receive  it,  or  would  like 
to  be  added  to  it,  please  contact  the 
Office  of  the  Secretary.  Attn:  Operations 
Branch,  Washington,  D.C  20555  (301- 
415-1963). 

In  addition,  distribution  of  this 
meeting  notice  over  the  internet  system 
is  available.  If  you  are  interested  in 
receiving  this  Commission  meeting 
schedule  electronically,  please  send  an 
electronic  message  to  alb@nrc.gov  or 
gkt@nrc.gov. 
William  M.  Hill.  ]r., 
SECY  Tracking  Officer,  Office  of  the 
Secretary. 
(FR  Doc.  95-16006  Filed  6-26-95;  1:06  pm] 
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Corrections 


This  section  of  the  FEDERAL  REGISTER 
contains  editofial  coaections  of  previousfy 
puWished  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewtiere  In  the  issue. 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  9 

0MB  Approval  Numbers  Under  the 
Paperwork  Reduction  Act 

Correction 

In  rule  document  95-13790  appearing 
on  page  29954  in  the  issue  of  Tuesday, 
June  6, 1995,  make  the  following 
corrections: 


Federal  Register 

Vol.  60,  No.  124 
Wednesday,  June  28.  1995 


§9.1    [Corrscted] 

On  page  29954,  in  §  9.1,  in  the  3rd 
column,  the  11  entries  at  the  end  of  the 
table  should  read  as  follows: 

§  9.1    0MB  ^>provals  under  the  Paperwork 
Reductk>n  Act 


40  CFR  citation 


0MB  corv 
trolNo. 


Approval  of  State  Underground  Storage  Tank 
Programs 

281.120(a) 2050-0068 

281.120(g) 2050-0068 

281.121  „ ~ 2050-0068 

281.122  2050-0068 

281.124  2050-0068 

281.125  - 2050-0068 

281.140  ...„ - 2050-0068 

281 . 1 43(a) 2050-0068 

281.150  _ 2050-0068 

281.152  2050-0068 

281.161  2050-0068 


BILUNO  CODE  1S0S-01-O 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  171 

Revision  of  Fee  Schedules;  100%  Fee 
Recovery,  FY  1995 

Correction 

In  rule  document  95-14879  beginning 
on  page  32218  in  the  issue  of  Tuesday. 
June  20, 1995,  make  the  following 
corrections: 

1.  On  page  32231,  in  Table  IV,  in  the 
last  column,  "108  reactors=  $2,427,000 
per  reactor"  which  now  appears  as  the 
text  of  footnote  3  should  have  appeared 
as  the  last  entry  in  the  table. 

§171.16    [Corrected] 

2.  On  page  32245,  in  the  second 
column,  in  §  171.16(c),  in  the  table,  in 
the  first  colimin,  the  first  five  lines 
should  read  "Small  businesses  not 
engaged  in  manufacturing  and  small 
not-for-profit". 

BILUNO  CODE  1S06-41-0 


Wednesday 
June  28,  1995 


Part  II 

Department  of 
Defense 

48  CFR  Parts  211,  227,  and  252 
Defense  Federal  Acquisition  Regulation 
Supplement;  Rights  in  Technical  Data: 
Final  Rule 
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DEPARTMErrr  OF  DEFENSE 

48  CFR  Parts  211,  227,  and  252 

[Defense  Acquisition  Circular  (DAC)  91-8] 

Defense  Federal  Acquisition 
Regulation  Supplement;  Rights  in 
Technical  Data 

AGENCY:  Department  of  Defense  (DoD). 
action:  Final  rule. 

summary:  a  proposed  rule  prescribing 
the  final  technical  data  regulations 
required  by  10  U.S.C.  2320.  Rights  in 
Technical  Data,  was  published  in  the 
Federal  Register  on  June  20. 1994. 
Public  comments  were  solicited.  This 
final  rule  amends  the  Defense  Federal 
Acquisition  Regulation  Supplement  to 
prescribe  those  regulations.  It  includes 
changes  to  the  proposed  rule 
necessitated  by  the  Federal  Acquisition 
Streamlining  Act  of  1994  and  changes 
made  in  response  to  public  comments. 
DATES:  Effective  Date:  This  rule  is 
effective  June  30.  1995. 

Applicability  Date:  This  rule  is 
applicable  for  solicitations  issued  on  or 
after  September  29,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Angelena  Moy.  OUSD(A&T)DDP/ 
MPI.  Room  3E144.  The  Pentagon. 
Washington,  DC  20301-3060. 
Telephone  703-604-5875.  Please  cite 
DAR  Case  91-312. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

A  total  of  286  comments  were 
received  from  43  commentors.  Each 
comment  was  analyzed  and.  in  some 
cases,  the  comments  are  incorporated  in 
this  final  rule.  Approximately  75%  of 
the  comments  fell  into  fourteen  general 
topic  areas.  The  analysis  and 
disposition  of  those  comments,  and  a 
description  of  other  changes  made  as  a 
result  of  law  or  public  comment,  follow 
(Note:  The  DFARS  subparts  numbered 
as  227.4  and  227.5  in  the  proposed  rule 
published  on  June  20. 1994.  have  been 
renumbered  to  227.71  and  227.72. 
respectively,  in  this  final  rule): 

2.  Government  Purpose/Government 
Purpose  Rights 

Forty  comments  address  these  topics; 
(a)  Government  Purpose 

Several  commentors  suggested 
narrowing  the  definition  of  government 
purposes  to  U.S.  Government  contracts. 
One  suggested  e.xpanding  the  definition 
to  include  the  acquisition  of 
replenishment  parts,  repair,  and 
maintenance  by  third  parties.  These 
changes  aro  not  adopted.  A  more  narrow 


definition  of  government  purpose 
ignores  U.S.  Government  international 
responsibilities  and  foreign  government 
or  international  organization 
development  contributions  made  under 
cooperative  agreements.  The  suggested 
expanded  definition  inappropriately 
converts  third  party  commercial 
transactions  to  goverrunent  purposes. 

(b)  Government  Purpose  Rights 

(i)  Time  period.  Some  commentors 
suggested  the  five  year  exclusivity 
period  is  too  short,  should  be  measured 
from  contract  or  subcontract  payment, 
closure,  or  completion  rather  than 
award,  and  there  is  no  need  for  the 
government  to  obtain  unlimited  rights 
in  mixed  funded  data  upon  expiration 
of  the  exclusivity  period.  One 
commentor  suggested  the  final  rule 
should  require  negotiations  in  mixed 
funded  situations.  Those  comments  are 
not  adopted.  As  several  commentors 
observed,  the  five  year  exclusivity 
period  is  not  mandatory.  Paragraphs 
227.7103-5(b)  and  227.7203-5(b) 
identify  that  period  as  a  nominal  period 
and  describe  the  circumstances  under 
which  longer  periods  should  be 
negotiated.  A  Umited  exclusivity  period 
balances  the  private  and  public 
development  contributions  by  providing 
the  private  developer  the  sole 
opportunity  to  use  the  data  for 
commercial  purposes  for  a  private 
developer  the  sole  opportunity  to  use 
the  data  for  commercial  purposes  for  a 
specified  time  while  assuring  that  all 
persons  will  have  the  opportunity  to  use 
the  data  for  commercial  purposes  within 
a  reasonable  time. 

(ii)  Extent  of  development 
contribution.  Several  commentors 
observed  that  a  contractor  could  restrict 
the  availability  of  data  for  commercial 
purposes  by  making  a  minimal 
development  contribution.  Some 
suggested  requiring  a  50%  contractor 
contribution  as  the  basis  for  a 
government  purpose  rights  license. 
Conversely,  one  commentor  observed 
that  an  insignificant  government 
contribution  would  enable  the 
government  to  obtain  a  government 
purpose  rights  license  in  an  otherwise 
private  expense  development.  A 
commentor  proposed  an  incentive 
formula  which  would  link  the  period  of 
a  government  purpose  rights  license  to 
the  funding  contributed  by  the 
developer.  These  comments  are  not 
accepted.  Generally,  the  Government 
will  obtain  a  government  purpose 
license  when  the  private  and 
government  development  contributions 
cannot  be  segregated  (when  costs  are 
segregable.  the  developer  may  provide 
data  or  software  developed  exclusively 


at  private  expense  with  appropriate 
restrictions).  It  would  be  unnecessarily 
burdensome  and  extremely 
impracticable  to  attempt  to  measure  the 
exact  contribution  by  each  party  when 
development  costs  cannot  be  segregated. 
The  suggested  incentive  formula  raises 
similar  problems.  Each  government 
purpose  rights  license  must  display  an 
expiration  date  after  which  any 
applicable  restrictions  do  not  apply. 
That  marking  must  appear  on  the  data 
or  software  when  they  are  delivered. 
But.  late  charges  or  other  accounting 
corrections  reported  after  data  delivery 
might  change  the  expiration  date 
derived  by  the  proposed  formula 
resulting  in  copies  of  the  same  data 
marked  with  different  expiration  dates. 

2.  Indirect  Cost  Treatment 

Twenty-four  comments  addressed  this 
topic.  Several  commentors  expressed 
concern  that  developers  will  use 
creative  techniques,  manipulate 
accounting  systems,  or  find  "loopholes" 
to  restrict  the  Government's  ability  to 
make  technical  data  available  for 
reprocurement  purposes.  Such  cost 
accounting  practices  would  be 
inconsistent  with  the  cost  principles  in 
FAR  Part  31  and  the  cost  accounting 
standards  in  FAR  Appendix  B. 
Therefore,  the  proposed  regulations 
have  not  been  changed  to  accommodate 
those  concerns.  Two  commentors 
suggested  that  developers  might  restrict 
the  Government's  rights  in  data  and, 
consequently,  the  amount  of  data 
available  to  the  developers'  potential 
competitors,  by  charging  manufacturing 
and  production  engineering  costs  to 
indirect  cost  accounts.  Manufacturing 
and  production  engineering  costs  that 
can  be  identified  with  a  particular  final 
cost  objective  are  direct  costs  and 
carmot  be  allocated  to  indirect  cost 
accounts.  Although  FAR  31.202  permits 
an  exception  for  a  direct  cost  of  minor 
dollar  amount,  that  exception  must  be 
consistently  applied  to  all  final  cost 
objectives  and  produce  substantially  the 
same  result  as  treating  the  cost  as  a 
direct  cost. 

A  commentor  suggests  all  contracts 
have  indirect  cost  allocations  and. 
consequently,  the  Governments  rights 
in  data  will  be  affected.  The  comment 
overlooks  the  fact  that  the  definition  of 
"developed  at  private  expense"  deals 
only  with  development  costs.  The 
allocation  of  officers'  salaries,  guard 
services,  employee  benefits,  or  similar 
expenses  will  not  affect  the  allocation  of 
data  rights. 

Another  commentor  suggests 
establishing  a  government  participation 
threshold.  Indirect  development  costs 
(excluding  independent  research  and 
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development  and  bid  or  proposal  costs) 
charged  in  excess  of  the  threshold 
would  be  considered  mixed  funding. 
The  suggestion  is  not  practicable.  There 
is  no  basis  for  equitably  estimating  the 
government  participation  threshold 
prior  to  contract  award.  Burdensome 
accounting  and  audit  surveillance 
procedures  would  be  required  to 
determine  which  item  or  items,  and 
consequently  data  rights,  were  affected 
by  the  over  threshold  contribution. 

3.  Commercial  Items 

Twenty-two  comments  addressed  this 
topic.  A  commentor  suggests  the 
proposed  "Technical  Data — Commercial 
Items"  clause  (252.227-7015)  limits  the 
data  that  DoD  can  acquire  for 
commercial  items  and  presumes  that 
commercial  items  were  developed  at 
private  expense.  The  clause  in  the 
proposed  rule  did  neither  but  has  been 
modified  to  provide  that  presumption  as 
required  by  the  Federal  Acquisition 
Streamlining  Act  of  1994. 

A  commentor  suggests  modifying  the 
clause  to  permit  disclosure  of 
commercial  data  to  third  parties  so  that 
those  persons  might  operate  or  maintain 
the  commercial  item  and  contends  that 
227.7102-l(a)(l)  prohibits  DoD  from 
acquiring  technical  data  needed  for 
rework  and  spare  parts  replacement. 
The  suggestion  and  comment  are  not 
adopted.  Paragraph  227.7102-l(a)(l) 
does  not  prohibit  the  acquisition  of 
rework  data.  Disclosure  to  third  parties 
might  jeopardize  a  contractor's  financial 
interest  in  its  product  and,  therefore,  is 
inconsistent  with  DoD  policy  to 
encourage  contractors  to  offer 
commercial  products  to  satisfy  DoD 
requirements.  However,  DoD  may 
negotiate  to  acquire  the  rights  to  do  so 
under  252.227-7015(c).  The  commentor 
also  suggests  the  definition  of 
commercial  items  is  too  broad.  The 
definition  of  commercial  items  has  been 
modified  to  reflect  the  definition 
contained  in  the  Federal  Acquisition 
Streamlining  Act  of  1994.  Several 
commentors  suggest  modifying 
227.7102  to  clarify  that  the  restrictions 
in  paragraph  227.7102-2(a)  do  not  apply 
when  the  Government's  data  rights  are 
not  restricted.  They  also  suggest 
modifying  252..227-7015(b)(l)  to 
conform  with  10  U.S.C.  2320  which 
does  not  permit  a  contractor  to  restrict 
the  Government's  rights  in  data 
necessary  for  operation,  maintenance, 
installation,  or  training.  The  suggestions 
are  adopted. 

One  commentor  suggests  the  license 
rights  granted  the  Government  by  the 
clause  at  252.227-7015  are  inconsistent 
with  those  granted  to  commercial 
customers.  The  suggestion  is  not 


adopted.  Rights  under  that  clause  are 
consistent  with  10  U.S.C.  2320. 

A  commentor  suggests  substituting 
"written"  for  "express"  in  227.7102- 
2(a)  to  provide  a  substantive  record.  The 
suggestion  is  adopted.  The  commentor's 
suggestion  to  conform  the  last  sentence 
in  227.7102-2(b)  with  corresponding 
language  in  the  clause  at  252.227-7015 
is  partially  adopted.  That  commentor's 
suggestions  to:  (i)  add  a  new  paragraph 
227.7102-2{c)  to  require  contractors 
subject  to  the  clause  at  252.227-7013  to 
use  the  clause  at  252.227-7015  in  its 
contracts  with  subcontractors  or 
suppliers  furnishing  technical  data  for 
commercial  items  is  partially  adopted 
by  modifying  252.227-7013(k);  (ii) 
include  "components"  in  227.7102-3 
and  make  editorial  changes  to  252.227- 
7015(a)(1)  and  (b)(l)(i)  are  adopted;  (iii) 
expand  the  restriction  in  252.227- 
7015(b)(2)(i)  is  partially  adopted;  (iv) 
limit  form,  fit,  and  function  data  to  data 
describing  the  commercial  end  unit  is 
inconsistent  with  the  commentor's 
suggestion  to  include  "components"  in 
227.7102-3  and  consequently  not 
adopted;  (v)  require  written  permission 
prior  to  a  release,  disclosure,  or 
authorized  use  of  technical  data  for 
emergency  repair  or  overhaul  is  not 
adopted  because  it  is  impracticable  in 
emergency  situations;  and,  (vi)  delete 
252.227-7015(c)  is  not  adopted  because 
the  paragraph,  which  permits  the  parties 
to  negotiate  suitable  license  rights,  is 
consistent  with  commercial  practice. 

4.  Markings 

Eighteen  comments  addressed  this 
topic.  Several  commenters  suggested 
that  the  marking  provisions  at  252.227- 
7013  and  252.227-7014  are  mandatory, 
overly  complex,  and  burdensome.  One 
commentor  recommended  replacing  the 
prescribed  markings  with  a  single, 
simplified  marking  that  would  appear 
only  on  the  "first  page  of  the  technical 
data  or  computer  software."  Other 
commentors  also  questioned  the  need  to 
mark  the  portions  of  a  page  of  printed 
material  containing  technical  data  or 
computer  software  for  which 
restrictions  are  asserted. 

Marking  is  not  mandatory-  but 
contractors  must  mark  when  they  desire 
to  restrict  the  Government's  rights  to 
use,  modify,  reproduce,  release, 
perform,  display,  or  disclose  data  or 
software.  Such  markings  are  commonly 
used  in  commercial  practice  to  protract 
proprietary  data  or  trade  secrets.  The 
suggested  simplified  marking,  which 
would  be  placed  only  on  the  first  page 
of  printed  material  is  not  practicable 
because  it  would  unnecessarily  restrict 
release  or  disclosure  of  unrestricted 


information  submitted  with  the 
restricted  information. 

A  commentor  suggests  the  clause  at 
252.227-7014  will  require  commercial 
software  manufacturers  to  place 
government  markings  on  such  software 
and  227.7203-10(c)  will  result  in  the 
Government's  obtaining  unlimited 
rights  in  unmarked  commercial 
computer  software.  Neither  the  clause  at 
252.227-7014  nor  paragraph  227.7203- 
10(c)  apply  to  commercial  computer 
software.  However,  if  a  contractor 
intends  to  satisfy  a  government 
requirement  for  noncommercial 
computer  software  with  derivative 
software  created  by  integrating 
commercial  computer  software  with 
computer  software  developed  with 
Government  funds  under  a  contract  that 
contains  the  clause  at  252.227-7014.  the 
contractor  might  consider  using  a 
marking  authorized  by  252.227-7014,  or  • 
a  marking  agreed  to  by  the  contracting 
officer,  to  protect  its  commercial 
interests  in  the  derivative  software. 

One  commentor  suggests  the 
requirement  to  mark  each  page  of 
technical  data  deliverable  with  less  than 
unlimited  rights  will  reduce  the  amount 
of  useful  information  that  might  be 
displayed  on  a  page.  Marking  each  page 
enhances  protection  of  the  contractor's 
data.  That  commentor  also  suggests  that 
the  prohibition  on  marking  non- 
commercial computer  software  with 
legends  that  might  interfere  with  or 
delay  the  operation  of  the  software 
places  the  contractor  in  an  untenable 
position  regarding  protection  of  its 
software  rights.  As  expressed  in 
227.7203-10(b^(l),  the  prohibition  was 
intended  only  for  non-commercial 
computer  software  that  will  or  might  be 
used  in  combat  situations  or  under 
conditions  that  simulate  combat 
situations.  Therefore.  252.227-701  (f)(1) 
has  been  modified  accordingly. 

Two  commentors  suggest  the  marking 
procedures  will  be  unworkable  in 
digital  environments.  They  also  suggest 
that  data  might  not  be  protected 
adequately  in  a  digital  enviroimient 
because  the  markings  might  be  extracted 
from  the  data  or  not  seen  by  the  user. 
Those  comments  are  not  accepted. 
However,  252.227-701 3(f)(1)  and 
252.227-7014(f)(l)  have  been  changed 
to  clarify  markings  when  such  data  are 
transmitted.  Extractable  markings  are 
not  unique  to  the  digital  environment 
and  contractors  have  appropriate  forums 
for  redress  if  their  data  or  software  are 
improperly  used,  released,  or  disclosed. 

A  suggestion  to  add  "subcontractor/ 
supplier"  to  each  legend  is  not  adopted. 
The  first  sentence  of  252.227-7013(f) 
clearly  covers  subcontractors  and 
suppliers. 
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A  commentor  suggests  changing  the 
phrase    conection  or  cancel"  in 
252.227-7013(h)(l)  to  "correct  or 
strike".  That  suggestion  is  adopted.  The 
commentor's  suggestion  to  modify  that 
paragraph  by  providing  the  Government 
the  unilateral  right  to  correct  or  strike 
nonconforming  markings  when  it  is 
impracticable  to  return  technical  data  to 
the  contractor  is  not  adopted.  The 
Government  has  that  right  under  (h)(1) 
for  unjustified  markings  and  (h)(2)  for 
nonconforming  markings. 

A  commentor  suggests  modifying 
227.7103-12(a)(2)  to  require  contracting 
officers  to  go  through  the  validation 
process  before  striking  a  nonconforming 
markings.  The  suggestion  is  not 
adopted.  The  validation  procedures  in 
252.227-7037  are  intended  to  resolve 
questions  concerning  asserted 
restrictions.  The  nonconforming 
marking  procedures  address  only  the 
proper  format  for  a  marking. 

A  commentor's  suggested  editorial 
changes  to  227.7103-10(b)(2)  and 
227.7203-10(b)  are  considered 
unnecessary. 

5.  Competition 

Sixteen  comments  addressed 
competition.  Most  did  not  comment  on 
specific  portions  of  the  regulations.  One 
commentor  recommended  retaining  the 
1988  interim  rule.  That 
recommendation  is  not  adopted.  One 
commentor  suggests  that  227.7103-l(e) 
conflicts  with  227.7103-2(b)(l)  and  the 
Competition  in  contracting  Act  (GIGA). 
The  suggestion  is  not  adopted.  The 
policy  in  227.7103-l(e)  expresses 
requirements  under  10  U.S.G.  2305  for 
major  weapon  systems  and  generally 
protects  private  expense  development.  It 
does  not  conflict  with  either  227.7103- 
2(b)(1)  or  GIGA. 

6.  License  Rights 

Fifteen  comments  addressed  license 
rights  generally.  A  commentor  suggests 
including  "release"  or  "disclose"  in 
227.7102-2  is  confusing  because  those 
lerms  were  traditionally  used  in 
cormection  with  persons  outside  the 
government.  The  context  in  which  the 
terms  are  used  is  clear  and  changes  are 
not  necessary. 

A  commentor  suggests  requiring  a 
written  justification  requiring  approval 
at  a  level  above  the  contracting  officer 
if  the  Government  wants  to  acquire 
rights  not  conveyed  under  licenses 
customarily  provided  to  the  public.  The 
suggestion  is  not  adopted.  Existing 
procedures  for  determining  the 
Government's  needs  are  adequate. 

A  commentor  suggests  all  technical 
data  and  computer  software  should  be 
delivered  under  a  license  that  provides 


government  purpose  rights  for  5  years 
after  which  the  data  or  software  would 
be  available  with  unlimited,  government 
purpose,  limited,  or  restricted  rights  as 
applicable.  The  suggestion  is 
inconsistent  with  statutory  requirements 
and  not  adopted. 

A  commentor  suggests  the  provisions 
permitting  negotiated  licenses  might 
preclude  award  without  discussions, 
reduce  opportimities  to  use  sealed 
bidding  procedures,  and  extend 
acquisition  lead  times.  The  comments 
are  not  adopted.  If  the  Government 
knows  it  will  require  nonstandard 
license  rights  it  might  not  be  in  a 
position  to  use  sealed  bidding 
procedures.  When  using  other 
contracting  methods,  award  without 
discussions  is  not  precluded  if  the 
Government's  requirements  are 
articulated  in  the  sohcitation  and 
responsive  offers  are  received  ft-om 
responsible  offerors. 

A  commentor  suggests  the  basis  for 
allocating  data  rights  is  acceptable  if  it 
is  clear  that  government  rights  are 
conveyed  by  a  license  granted  by  the 
data  creator.  No  change  is  required. 

A  commentor  suggests  that,  although 
not  improper,  permitting  third  parties  to 
have  access  to  and  modify 
noncommercial  computer  software  will 
act  as  a  disincentive  to  the  private 
development  of  software  intended  only 
for  the  Government.  The  comment  is  not 
adopted.  The  clause  at  252.227-7014 
permits  the  Government,  in  a  narrow 
range  of  circumstances  and  subject  to 
considerable  constraints,  to  have 
support  service  contractors  modify 
computer  software  delivered  with 
restricted  rights.  Two  of  the  permitted 
circumstances  deal  with  military 
exigencies.  The  other  two  circumstances 
reflect  maintenance  needs  when  the 
Government's  rights  are  restricted  in 
only  a  portion  of  the  deliverable 
software. 

A  commentor  suggests  two  changes  to 
227.7103-5(d)(l)  that  are  intended  to 
clarify  the  role  of  subcontractors  when 
special  license  rights  are  negotiated  and 
a  change  to  227.7103-5(d)(2)  to  identify 
the  negotiation  of  long  term 
reprocurement  spare  parts  pricing 
agreements  as  an  alternative  to 
negotiating  for  additional  rights  in 
limited  rights  data.  The  clarifications 
are  not  necessary.  The  term  "contractor  " 
is  defined  to  include  subcontractors  and 
suppliers  at  any  tier  and  227.7103-5 
and  the  clause  at  252.227-7013  make  it 
clear  that  the  prime  contractor  might  not 
be  the  data  owner  or  licensor.  The 
suggested  change  to  227.7103-5(d)(2)  is 
inconsistent  with  the  circumstances 
under  which  negotiations  for  additional 
rights  are  permitted.  The  commentor 


also  suggests  modifying  252.227- 
7013(b)(4)  to  clarify  the  role  of 
subcontractors  when  negotiating  special 
license  rights.  For  the  reasons  discussed 
above,  the  comment  is  not  adopted. 
A  commentor  suggests  modifying 
227.7103-4(a)(l)  to  include  the  full 
listing  of  government  rights.  The 
modification  is  not  necessary.  The 
commentor  also  suggests  expanding 
227.7103-4(a)(2)  to  match  the  scope  of 
252.227-7013(b)(l)(ii)  and  (iii).  The 
suggestion  is  not  adopted.  The  situation 
covered  in  252.227-7013(b)(l)(ii)  is 
addressed  in  227.7103^(a)(l).  The 
example  in  227.7103-4(a)(2)  applies  to 
252.227-7013(b)(l)(iii)  only. 

7.  Elimination  of  the  "Required  for 
Performance  Criterion" 

Fourteen  comments  addressed 
elimination  of  the  required  for 
performance  criterion.  DoD's  1988 
regulations  grant  the  Government 
unlimited  rights  in  technical  data 
pertaining  to  items,  components,  or 
processes  developed  at  private  expense 
if  development  was  required  for  the 
performance  of  a  government  contract  or 
subcontract.  Seven  commentors, 
submitted  essentially  identical 
comments  suggesting  that  data  resulting 
from  development  of  a  defense  end 
product  should  not  be  the  property  of  an 
original  equipment  manufacturer.  Two 
commentors  suggest  eliminating  the 
required  for  performance  criterion  will 
result  in  less  data  available  without 
restrictions.  In  a  similar  comment,  a 
commentor  suggests  that  eliminating  the 
"required  for  performance"  criterion 
will  reduce  competition.  Four 
comments  were  received  from  the 
American  Bar  Association,  the  Council 
of  Government  Relations,  the  Integrated 
Dual-Use  Commercial  companies,  and  a 
large  manufacturer  supporting  the 
policies  contained  in  the  proposed  rule. 
The  suggestions  to  retain  the  criterion 
are  not  adopted.  DoD  believes  that  the 
criterion  should  be  eliminated  to  protect 
private  expense  development, 
encourage  developers  of  new 
technologies  or  products,  many  of 
whom  are  small  businesses,  to  offer 
their  products  to  the  Government, 
encourage  dual  use  development,  and 
balance  the  interests  of  data  users  and 
data  developers. 

8.  Computer  Software 

Thirteen  comments  addressed 
computer  software.  Three  commentors 
suggest  the  definition  of  "commercial 
computer  software"  is  too  broad.  One 
also  suggests  that  the  definition's  broad 
scope  will  make  it  difficult  to 
understand  and  interpret  and 
contractors  will  be  able  to  restrict  the 
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Government's  rights  in  software 
developed  exclusively  at  Government 
expense  by  satisfying  one  of  the  criteria 
that  define  commercial  computer 
software.  Those  suggestions  are  not 
adopted.  The  definition  of  commercial 
computer  software  has  been  modified  to 
reflect  requirements  in  the  Federal 
Acquisition  Streamlining  Act  of  1994. 
The  Government  will  not  lose  rights 
obtained  in  software  developed  at 
government  expense  if  that  software 
subsequently  qualifies  as  commercial 
computer  software.  That  situation  is 
covered  by  252.227-7014(b)(5)  and  (c). 

Two  commentors  suggest  GSA  should 
amend  its  rules  to  permit  these 
regulations  to  apply  to  DoD 
proctu^ments  under  GSA  schedule 
contracts.  That  suggestion  cannot  be 
accommodated  in  these  DoD  specific 
regulations. 

Two  commentors  suggest  the  criterion 
for  determining  whether  software  is 
commercial  should  be  the  source  of 
development  funds  rather  than  the 
market  for  which  the  software  was 
developed.  That  suggestion  is  not 
consistent  with  the  thrust  of  the  Federal 
Acquisition  Streamlining  Act  of  1994. 

A  commentor  suggests  there  may  be  a 
conflict  between  the  definition  of 
commercial  computer  software,  which 
might  include  software  developed  with 
Government  funds,  and  the  policy  in 
227.7202-l(a)  to  acquire  commercial 
computer  software  and  documentation 
under  the  licenses  customarily  provided 
to  the  public.  If  Government  funds  are 
used  to  develop  software  or 
documentation,  the  development 
contract  will  determine  the 
Government's  rights  in  that  software  or 
documentation.  Those  rights  are 
protected  if  the  software  subsequently 
qualifies  as  commercial  software.  The 
commentor  expresses  concern  that 
when  both  commercial  and 
noncommercial  software  are  deliverable 
under  a  contract,  the  requirements  in 
252.227-7014  will  be  applied  to  the 
commercial  software.  That  result  is  not 
intended.  The  clause  title,  "Rights  in 
Nonconunercial  Computer  Software  and 
Noncommercial  Computer  Software 
Dociunentation",  clearly  indicates  that 
the  clause  is  not  appUcable  to 
commercial  software  or  documentation. 
The  commentor's  suggestion  to  define 
commercial  computer  software 
documentation  in  terms  of  development 
at  private  expense  is  unnecessary  and 
not  adopted.  The  commentor  also 
suggest  modifying  227.7202-l(c)(l)  to 
Umit  the  paragraph's  scope  to 
modifications  made  at  Government 
expense.  The  suggestion  is  partially 
adopted  and  a  corresponding  change 
made  to  227.7102-l(a)(3).  The 


commentor  observes  that  throughout 
227.7203  the  terms  computer  software 
and  computer  software  documentation 
are  used  without  the  modifier 
"noncommercial."  Generally,  the 
modifier  is  not  necessary  because  that 
paragraph  only  applies  to 
noncommercial  software  or 
documentation.  Where  it  is  used,  it  is 
intended  to  provide  additional,  specific 
emphasis. 

"rwo  commentors  suggest  it  might  be 
inappropriate  for  the  Government  to 
obtain  unlimited  rights  in  all 
noncommercial  computer  software 
documentation  required  to  be  delivered 
under  a  contract.  Computer  software 
documentation  is  technical  data.  It  is 
defined  narrowly  to  include  only 
owner's  manuals,  user's  manuals, 
installation  instructions,  operating 
instructions,  and  similar  items  that 
explain  the  capabilities  of  computer 
software  or  provide  instructions  for 
using  the  software.  Such  data  is 
necessary  for  operation,  maintenance, 
installation,  or  training.  Consequently, 
under  10  U.S.G.  2320,  a  contractor  may 
not  restrict  the  Government's  rights  to 
release  or  disclose  such  data  or  to 
permit  others  to  use  the  data. 

A  commentor  states  that  the 
definition  of  restricted  rights  in 
252.227-7014(a)(14)(i)  might  not 
provide  sufficient  latitude  to  use 
software  programs  in  military  situations 
such  as  "the  engine  control  aboard  a 
fleet  of  aircraft."  When  the  Government 
has  a  requirement  to  time  share  a 
program  or  have  the  program  accessed 
by  more  than  one  terminal  or  central 
processing  unit  at  a  time,  the 
requirement  must  be  identified  in  the 
acquisition  contract  to  permit  proper 
program  design  and  pricing.  Therefore, 
the  comment  is  not  adopted. 

A  commentor  suggests  revising  the 
definition  of  computer  software  in 
252.211-7012  and  252.227-7013  by 
substituting  "computer  program"  for 
"software"  in  the  phrase  "...and  related 
material  that  would  enable  the  software 
to  be  reproduced,  recreated,  or 
recompiled."  The  suggestion  is  not 
adopted.  Computer  programs  are  not  the 
only  software  that  can  be  reproduced, 
recreated,  or  recompiled. 

9.  Identification  of  Asserted  Restrictions 

Tweleve  comments  dealt  with  this 
topic.  A  commentor  suggests  modifying 
252.227-701 3(e)  to  make  it  clear  that  a 
failure  to  identify  data  that  will  be 
delivered  with  restricted  rights  does  not 
prevent  a  contractor  from  asserting 
restrictions  relevant  to  that  data  and 
contracting  officers  should  be  required 
to  add  data  items  to  the  list  of  data  in 
which  restrictions  are  asserted  until  the 


Government  has  successfully  challenged 
an  assertion.  Another  contractor  also 
suggested  the  mandatory  Usting  of 
subsequent  assertions,  "rhe  suggestions 
are  not  adopted.  The  paragraph  prevents 
delivery  of  such  data  but  does  not  affect 
a  contractor's  right  to  assert  restrictions. 
The  constraints  in  252.227-7013(e)  are 
intended  to  discourage  deliberate 
commissions  that  might  affect  source 
selection  decisions. 

A  commentor  suggests  not  requiring 
an  identification  of  the  item, 
component,  or  process.  The  suggestion 
is  not  adopted  because  the  source  of 
funds  used  to  develop  an  item, 
component,  or  process  generally 
determines  whether  a  contractor  may 
assert  restrictions  on  the  Government's 
rights  in  the  data  pertaining  to  the 
it4ems,  components,  or  processes. 

A  commentor  suggests  deleting  the 
statement  in  227.7103-10(a)(5)  that 
information  provided  in  response  to  the 
provision  at  252.227-7017  may  be  used 
in  the  source  selection  processes 
because  it  is  inconsistent  with  the 
portions  of  the  regulation  prohibiting 
the  Government  from  requiring 
contractors  to  relinquish  data  rights  in 
order  to  obtain  a  contract  and  modifying 
the  solicitation  provision  accordingly. 
Another  commentor  suggested 
modifying  252.227-7013(e)(3)  because 
the  source  selection  constraint  is 
inconsistent  with  10  U.S.C. 
2320(a)(2)(F).  Those  suggestions  are  not 
adopted.  Considering  data  rights  during 
the  source  selection  process  is  neither 
inconsistent  with  the  policy  expressed 
in  the  regulations  nor  the  requirements 
of  10  U.S.C.  2320(a). 

A  commentor  suggested  editorial 
changes  in  the  format  of  the  Attachment 
including  a  statement  that  the 
explanatory  notes  need  not  be  repeated 
on  the  attachment.  The  suggestions  are 
not  adopted.  Paragraph  (e)(3)  requires 
only  an  identification  of  the  technical 
data. 

A  commentor  suggests  modifying 
252.227-701 7(b)  by  replacing 
"notification  and  identification"  with 
"identification  and  assertion."  The 
suggestion  is  adopted.  The  commentor 
also  suggests  adding  the  phrase  "and 
after  request  by  the  contracting  officer" 
following  the  word  "offer"  in  252.227- 
7017(e)  and  adding  a  new  paragraph  at 
the  end  of  252.227-7017  that  would 
provide  for  post  award  assertions.  The 
suggestions  are  not  adopted.  The 
addition  to  252.227-7017(e)  is  not 
necessary  and  post  award  assertions  are 
addressed  in  the  clause  at  252.227- 
7013. 
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10.  Unlimited  Rights 

Eleven  comments  dealt  with  this 
topic.  A  commentor  suggests  the 
Goverament  have  unlimited  rights  in 
technical  data  only  when  work  was 
exclusively  funded  with  direct 
Government  contract  hinds.  The 
suggestion  is  inconsistent  with  10 
U.S.C.  2320  and  not  adopted. 

A  commentor  suggests  that  the  term 
"publicly  available"  in  252.227- 
7014(b)(l)(iv)  and  227.7203-5(a)(4) 
might  provide  the  Government 
unlimited  rights  in  commercial 
computer  software.  The  suggestion  is 
not  adopted.  Those  portions  of  the 
regulations  only  apply  to  non- 
commercial computer  software. 

A  commentor  expresses  concern  that 
252.227-7013(bKl)(ii)  might  provide  the 
Government  unlimited  rights  in  third 
party  material.  The  third  party  copyright 
owner  is  not  required  to  grant  a  license. 
Paragraph  252.227-7013(d)  prohibits 
the  use  of  third  party  cop3rrighted  data 
in  deliverable  technical  data  xmless  the 
contracting  officer's  approval  to  do  so 
has  been  obtained  and  the  contractor 
has  obtained  from  the  copyright  owner 
a  license  of  appropriate  scope. 

A  commentor  suggests  expanding 
227.7103-5(a)(3)  to  provide  unlimited 
rights  in  all  data  created  exclusively 
with  government  funds  whether  or  not 
the  contract  requires  development, 
manufacture,  construction,  or 
production  of  items,  components,  or 
processes.  For  technical  data  that 
pertain  to  items  or  processes,  the 
suggestion  is  inconsistent  with  10 
U.S.C.  2320  and.  consequently,  not 
adopted. 

A  commentor  suggests  that 
government  purpose  rights  convey  all 
rights  needed  by  the  Government  and 
unUmited  rights  should  be  eUminated 
because  they  have  an  adverse  affect  on 
businesses,  including  small  businesses, 
that  are  data  or  software  creators.  The 
suggestion  is  not  adopted.  When  the 
taxpayer  exclusively  funds  development 
of  an  item  or  process,  it  is  difBcult  to 
appreciate  the  suggested  adverse  affect 
on  data  or  software  creators. 

A  commentor  suggests  that  there  is  no 
affirmative  guidance  encouraging 
contractors  to  commercialize  technology 
it  develops  with  federal  funds.  The 
contractor  also  suggests  that  when  the 
Government  has  unlimited  rights  in 
technical  data  or  computer  software,  the 
data  or  software  might  be  lost  to  foreign 
competition.  The  suggestions  are  not 
adopted.  Many  other  commentors 
observed  that  opportunities  to 
commercialize  federally  funded 
technologies  are  maximized  when  the 
Government  has  unlimited  rights  in 


technical  data.  The  fact  that  data  or 
software  might  be  available,  if  otherwise 
properly  releasable,  to  foreign 
governments,  foreign  nationals,  or 
international  organizations  does  not 
diminish  domestic  commerciaHzation 
opportunities. 

A  commentor  suggests  modifying 
227.7103-5(aK2)  and  252.227- 
7Q13(b)(l){iil  to  permit  the  Government 
to  obtain  unlimited  rights  in  the 
identified  data  only  when  the  data  will 
be  developed  exclusively  with 
Government  funds.  The  suggestions  are 
not  adopted.  Those  paragraphs  provide 
the  Government  unlimited  rights  in 
studies,  analyses,  test  data,  or  similar 
data  produced  in  the  performance  of  a 
contract  and  specified  as  an  element  of 
performance.  The  "produced  in"  and 
"specified  as"  criteria  clearly  indicate 
that  the  Government  intends  to 
exclusively  fund  development  of  the 
data.  The  commenter  suggests 
227.7103-5(a)(3)  and  227.7103- 
5(b)(l)(ii)  are  not  clear  because  they 
convey  rights  based  upon  specific 
contractual  situations.  The  suggestion  is 
not  adopted.  Except  for  227.7103-5(a)(l) 
and  227.7103(b)(l)(i),  all  other 
circumstances  in  which  the  Government 
will  be  granted  unlimited  or  government 
purpose  rights  address  specific 
situations  or  types  of  data.  The 
commentor  also  recommends  deleting 
227.7103-5(a)(9).  The  recommendation 
is  not  adopted.  When  restrictions  on  the 
Government's  rights  have  expired,  the 
Government  has  unlimited  rights  in  the 
data. 

A  commentor  recommends  changing 
227.7103-4(b)  to  permit  a  contractor  to 
assert  limited  rights  in  data  that 
otherwise  qualify  for  unlimited  rights. 
The  recommendation  is  not  adopted.  It 
is  inconsistent  with  10  U.S.C.  2320  and 
would  result  in  unnecessary, 
biudensome,  and  costly  data  challenges. 

11.  Use  and  Non-disclosure  Agreements 

Ten  comments  were  received  in  this 
area.  A  commentor  suggests  the 
indemnification  liabilities  under 
252.227-7025  should  be  shifted  from 
the  contractor  who  has  been  provided 
the  information  to  the  third  party  who 
has  improperly  used,  released,  or 
disclosed  the  information.  The 
suggestion  is  not  adopted.  The 
contractor  faces  similar  liabilities  in 
nongovernmental  transactions. 

A  commentor  suggests:  (i)  The 
requirement  at  227.7103-5(b)(4)(i)  to 
provide  prior  notification,  other  than  in 
emergency  situations,  of  an  intended 
release  or  disclosure  of  its  limited  rights 
data  is  not  necessary;  (ii)  the  format 
prescribed  at  227.7103-7(c)  for  non- 
disclosure agreements  is  not  appropriate 


for  foreign  governments;  (iii)  a 
contractor's  permission  should  not  be 
required  to  release  or  disclose  limited 
rights  data;  (iv)  deleting  the 
requirements  at  227.7103-16  and 
227.7203-16  for  foreign  govenunents, 
foreign  contractors,  and  international 
organizations  to  have  executed  a  use 
and  non-disclosure  agreement 
containing  the  provisions  included  in 
227.7103-7(c).  and  the  requirements  in 
252.227-7013  satisfied,  prior  to  a 
release  or  disclosure  to  a  foreign  entity; 
(v)  it  is  impossible  for  contractors 
needing  access  to  the  major  data  bases 
to  notify  all  persons  asserting 
restrictions;  (vi)  in  227.7103-7(c)(8).  the 
specific  ending  date  for  the  non- 
disclosure agreement  should  be 
replaced  with  "at  such  time  as  the  data 
are  no  longer  required  for  the 
performance  of  work  under  the  contract, 
the  contract  is  completed  or  terminated, 
or  access  is  terminated  for  cause.";  and, 
(vii)  the  clause  at  252.227-7025  should 
be  expanded  to  require  contractors  to 
sign  any  non-disclosure  agreement  that 
is  required  by  a  Government  agency. 
The  suggestions  are  not  adopted.  The 
reasons  are  keyed  to  the  comment 
number:  (i)  The  Government,  with  two 
exceptions,  is  required  by  10  U.S.C. 
2320  to  obtain  a  contractor's  permission 
prior  to  releasing  or  disclosing  the 
contractor's  limited  rights  data.  Except 
in  emergency  situations,  there  is  no 
logical  reason  to  not  provide  prior 
notification  of  an  intended  release  of 
limited  ri^ts  data;  (ii)  227.7103-16 
permits  the  use  of  the  non-disclosure 
agreements  with  foreign  governments, 
foreign  contractors,  or  international 
organizations  that  are  not  in  the 
prescribed  format;  (iii)  The  suggestion  is 
inconsistent  with  10  U.S.C.  2320;  (iv) 
The  suggested  revisions  to  227.7103- 
16(b)  and  227.7203-16(b)  do  not 
adequately  address  constraints  on  the 
recipient  regarding  further  release  or 
disclosure  of  information  in  which  the 
U.S.  Government  has  limited  rights  in 
data  or  restricted  rights  in  software;  (v) 
Paragraph  (a)  of  the  prescribed  non- 
disclosure agreement  requires  a 
contractor  to  specifically  identify  the 
data  it  needs.  If  the  Govenmnent  agrees 
to  provide  that  data,  it  is  listed  in  an 
attachment  to  the  agreement.  Therefor, 
the  notification  requirements  in 
paragraphs  (b)  and  (c)  should  not  be 
difficult  to  comply  with.  Furthermore, 
information  provided  to  the 
Government  with  asserted  restrictions 
should  not  be  included  in  a  generally 
accessible  database.  Such  data  must  be 
protected  in  accordance  with  252.227- 
7013,  252.227-7014,  and  252.227-7018; 
(vi)  The  prescribed  non-disclosure 
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agreement  is  not  limited  to  contracts  but 
covers  all  requests  for  data  or  software 
in  which  restrictions  have  been 
asserted:  and.  (vii)  The  clause  at 
252.227-7025  addresses  government 
furnished  information  that  will  be 
provided  to  a  contractor  for  performance 
of  a  specific  contract.  These  regulations 
should  not  address  agency  peculiar 
requirements  or  technical  data  that  does 
not  pertain  to  items,  components,  or 
processes  developed  for  the  U.S. 
Government. 

A  commentor  suggests  the 
requirement  at  227.7103-7(c)(8)  to 
destroy  the  data  covered  by  a  non- 
disclosure agreement  does  not  provide 
adequate  flexibility.  The  comment  is  not 
adopted.  Destroying  the  data  avoids 
packaging  and  shipping  costs  and 
significantly  reduces  the  possibility  of 
an  inadvertent  unauthorized  release  or 
disclosure. 

A  commentor  suggests  that  the 
notification  requirement  in  227.7103- 
7(c)(1)  gives  the  item  manufacturer  a 
competitive  advantage  by  making  the 
manufacturer  aware  of  competitive 
requirements  and  its  potential 
competitor's  identity.  The  suggestion  is 
not  adopted.  The  notification 
requirement  applies  only  to  limited 
rights  data.  Such  data  cannot  be  used  for 
competitive  purposes  without  the 
owner's  or  licensor's  permission. 

A  commentor  suggests  modifying 
227.7103-7(c)(l)(b)  by  replacing 
"Contractor"  with  "owner  of  the  data" 
and  making  the  Government  rather  than 
the  recipient  responsible  for 
notification.  The  suggestions  are  not 
adopted.  The  term  "owner"  does  not 
include  a  licensor.  As  used  in  the 
agreement,  227.7103-7(c)(l)(a),  the  term 
"Contractor"  refers  to  the  person  whose 
name  appears  on  the  restrictive  legend. 
The  recipient's  notification  supplements 
the  Government's  notification.  It  gives 
the  person  asserting  limited  rights 
additional  information  that  person 
might  need  to  monitor  the  subsequent 
use.  release,  or  disclosure  of  its  data. 

12.  Effect  on  Older  Systems  Through 
Upgrades 

Eight  conunentors  addressed  this 
topic.  Seven  submitted  essentially 
identical  suggestions  that  the  spare  parts 
market  might  be  affected  because  these 
regulations  will  apply  to  upgrades  or 
enhancements  of  existing  systems.  One 
suggested  that  minor  revisions  to 
manufacturing  processes  charged  as 
indirect  expense  would  prevent 
alternate  sources  from  competing.  The 
suggestions  are  not  adopted.  Contractors 
are  required  to  allocate  expenses  in  a 
consistent  manner.  FAR  31.203(a)  does 
not  permit  an  indirect  cost  allocation 


"*  *  *  if  other  costs  incurred  for  the 
same  purpose  in  like  circumstances 
have  been  included  as  a  direct  cost  of 
that  or  any  other  final  cost  objective." 

13.  Policy 

Nine  comments  addressed  this  topic. 
A  commentor  suggests  modifying 
227.7102-1  (a)  to  permit  the  acquisition 
of  the  data  and  rights  necessary  to 
satisfy  agency  needs.  The  suggestion  is 
not  adopted.  The  concept  is  covered  in 
252.227-7015(c)  and  227.7102-2(b).  The 
commentor  also  suggests  modifying 
227.7103-l(e)  to  indicate  that  the 
Government  may  request  a  contractor  to 
sell  data  rights.  The  suggestion  is  not 
adopted.  The  concept  is  addressed  in 
252.227-7013(b)(3)(iii),  (b)(4). 
227.7103-5.  and  227.7103-5(d)(2). 

A  commentor  suggests  modifying 
227.7103-1  and  227.7203-1  to 
encourage  contractors  to  identify  more 
cost  efficient  alternatives  to  the 
Government's  proposed  data  rights 
requirements,  require  solicitations  to 
include  as  much  information  regarding 
the  Government's  needs  for  technical 
data  rights  as  is  practicable,  and  require 
resolution  of  all  requirements, 
restrictions,  and  limitations  prior  to 
contract  award.  Most  of  the  suggestions 
are  embodied  in  this  final  rule.  If  the 
Government  needs  data  rights  that  differ 
from  the  standard  license  rights 
conveyed  by  the  contract,  it  must 
negotiate  for  those  rights.  But,  it  often  is 
impracticable  to  require  a  resolution  of 
all  restrictions  on  the  Government's 
right  prior  to  contract  award.  Most 
items,  processes,  or  software  will  not  be 
developed  at  that  time  and, 
consequently,  rights  in  the  pertinent 
technical  data  or  computer  software  are 
not  determinable  completely.  The 
justification  and  challenge  process 
required  by  10  U.S.C.  2321  will,  in 
many  cases,  preclude  an  early 
resolution  of  restrictions. 

Two  commentors,  in  essentially 
identical  comments,  contend  the 
requirement  in  227.7103-l(b)(2)  is 
vague  and  suggest  an  alternative.  The 
suggestion  is  not  adopted.  The 
requirement  is  clear.  But,  procedures 
and  specific  criteria  must  vary  to 
accommodate  the  particular  contracting 
situation.  Consequently,  the  regulations 
should  not  provide  greater  specificity. 

A  commentor  suggests  modifying 
227. 7103-1  (e)  because  it  believes  the 
paragraph  conflicts  with  227.7103- 
2Cb)(l)  and  adding  "and  associated  life 
cycle  costs"  at  the  end  of  the  first 
sentence  in  227.7103-2(b)(l).  The 
paragraphs  do  not  conflict  and  the 
comment  is  not  adopted.  Proposals  that 
would  enable  the  Government  to 
acquire  competitively  items  identical  to 


items  developed  at  private  expense 
would  entail  significantly  more  detailed 
information  than  form,  fit,  or  function 
data.  Generally,  form,  fit,  or  function 
data  will  produce  functionally 
equivalent  but  not  identical  items.  The 
suggested  additional  language  is  not 
necessary.  The  concept  is  addressed 
within  the  paragraph.  The  commentor 
also  suggests  that  these  regulations  do 
not  address  the  Government's  ability  to 
evaluate  data  rights  during  the  source 
selection  process.  The  suggestion  is  not 
adopted.  "The  concept  is  addressed  at 
227.7103-10(a)(5). 

14.  Validation  of  Asserted  Restrictions 

Eight  comments  addressed  this  topic. 
A  commentor  objects  to  the  requirement 
to  issue  a  contracting  officer's  final 
decision  when  an  asserted  restriction 
has  been  justified.  Section  2321(f)(1)  of 
Title  10  U.S.C.  requires  contracting 
officers  to  issue  a  decision  when  a 
contractor  fails  to  submit  a  justification 
for  an  asserted  restriction.  Section  (0(2) 
requires  a  contracting  officer's  decision 
within  sixty  days  following  receipt  of 
any  submitted  justification. 

A  commentor  suggests  modifying 
227.7103-13(a)  and  227.7203-13(a)  to 
require  contracting  officers,  when  using 
provisioning  procedures  to  acquire 
replenishment  parts,  to  carefully 
examine  during  the  challenge  period  the 
need  to  initiate  challenge  and  validation 
procedures.  The  suggestion  is  not 
adopted.  Adequate  procedures  are 
contained  in  227.7103-13(c)  and 
227.7203-13(d). 

A  commentor's  suggestions  to  modify 
227.7103-1 3(c)(2)(i)  by  replacing  the 
phrase  "determine  the  validity  of  the 
assertion"  with  "ascertain  the  basis  of 
the  restrictive  markings"  and  modify 
227.7103-13(c)(2)(ii)  by  adding  "any 
other  available  information  pertaining  to 
the  validity  of  a  restrictive  marking"  are 
adopted. 

15.  Typographical  and  Editorial 
Comments 

A  commentor  identified  several 
typographical  errors  and  recommended 
some  minor  editorial  changes.  The 
typographical  errors  have  been 
corrected  and  some  of  the  editorial 
recommendations  adopted.  The 
recommended  change  to  22 7. 7 103-1 0(a) 
is  not  adopted  because  there  might  be 
more  than  one  successful  offer.  The 
recommendation  to  reverse  the  order  of 
the  second  and  third  sentences  in 
227.7103-12(a){l)  is  not  adopted.  The 
existing  second  sentence  conveys 
emphasis  the  recommendation  lacks. 
The  comment  regarding  the  reference  to 
227.7103-13  within  227.7203-13(d)(2) 
ignores  the  fact  that  computer  software 
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documentation  is  technical  data.  The 
reference  is  appropriate  because 
technical  data  challenge  and  validation 
procedures  are  in  227.7103-13. 

16.  Changes  Required  by  Statute 
(a)  Subpart  227.71 

The  Federal  Acquisition  Streamlining 
Act  of  1994  defines  commercial  items, 
modifies  10  U.S.C.  2320(b)  to  provide  a 
presumption  of  development  at  private 
expense  for  commercial  items,  and  adds 
a  new  subsection  (f)  to  10  U.S.C.  2321 
that,  under  contracts  for  commercial 
items,  requires  a  contracting  officer  to 
presume  private  expense  development 
whether  or  not  the  contractor  submits  a 
justification  in  response  to  a  challenge 
notice.  The  subsection  also  provides 
that  challenges  under  contracts  for 
commercial  can  be  sustained  only  if 
information  provided  by  the  Department 
of  Defense  demonstrates  that  the  item' 
was  not  developed  exclusively  at 
private  expense.  The  clause  at  252.227- 
7037  has  been  modified  accordingly  and 
corresponding  changes  made  to 
227.7102-2. 

(b)  Subpart  211.70 

A  process  action  team  has  been 
formed  to  draft  FAR  implementation  of 
the  Federal  Acquisition  Streamlining 
Act's  commercial  products  provisions. 
Therefore,  the  changes  to  Subpart 

211.70  contemplated  by  the  proposed 
rule,  other  than  deletion  of  the  DFARS 
211  technical  data  provisions,  will  not 
be  made. 

B.  Regulatory  Flexibility  Act 

The  Regulatory  Flexihihty  Act,  5 
U.S.C.  601  et  seq.  appbes  to  this  final 
rule  and  a  Final  Regulatory  Flexibility 
Analysis  has  been  performed.  A  copy  of 
the  Analysis  may  be  obtained  from  Ms. 
Angelena  Moy,  OUSD(A&T)DDP/MPI, 
Room  3E144,  The  Pentagon, 
Washington,  IX  20301-3060  (telephone 
703-604-5875,  facsimile  703-604- 
6709). 

C.  Paperwork  Reduction  Act 

The  Office  of  Management  and  Budget 
has  approved  the  information  collection 
requirements  associated  with  Subparts 

227.71  and  227.72  through  September 
30,  1995  (OMB  Control  Number  0704- 
0369). 

Defense  Acquisition  Circular  (DAC) 
91-8  amends  the  Defense  FAR 
Supplement  (DFARS)  1991  edition.  The 
amendments  are  summarized  as  follows: 

Item  1— Rights  In  Technical  Data  And 
Computer  Software 

This  final  rule  revises  the  existing 
DFARS  guidance  on  rights  in  technical 
data,  and  adds  new  guidance  on  rights 


in  computer  software  and  computer 
software  docimientation.  The  following 
is  a  summary  and  explanation  of  the 
regulatory  changes  contained  in  this 
final  rule. 

1.  Rights  in  Technical  Data 

a.  General 

DFARS  Subpart  227.4,  Rights  in  Data 
and  Copyrights,  is  deleted  and  replaced 
with  Subpart  227.71.  Rights  in 
Technical  Data.  The  Government's 
rights  are  identified  as  specific,  non- 
exclusive license  rights.  All  rights  not 
granted  the  Government  are  retained  by 
the  contractor. 

b.  Commercial  Items  or  Processes 

(1)  Section  227.7102  provides 
gtiidance  on  the  acquisition  of  technical 
data  pertaining  to  commercial  items, 
components,  or  processes.  For  data 
rights  purposes,  the  term  "commercial 
item"  is  defined  in  the  clause  at 
252.227-7015,  Technical  Data- 
Commercial  Items.  The  definition  is 
consistent  with  Section  8001  of  the 
Federal  Acquisition  Streamlining  Act  of 
1994  (Pub.  L.  103-355),  but  specifically 
excludes  computer  software.  Under  10 
U.S.C.  2320,  contractors  may  not  restrict 
the  Government's  rights  in  certain 
technical  data  pertaining  to  items  or 
processes  developed  at  private  expense. 
However,  10  U.S.C.  2320  does  not  apply 
to  computer  software.  The  modified 
definition  of  "commercial  item"  is 
intended  to  prevent  misapplication  of 
the  technical  data  provisions  to 
computer  softweire. 

(2)  The  clause  at  252.227-7015 
provides  the  Government  specific 
license  rights  in  technical  data 
pertaining  to  commercial  items, 
components,  or  processes.  Generally, 
such  data  may  be  used,  modified, 
reproduced,  released,  performed, 
displayed,  or  disclosed  only  within  the 
Government,  may  not  be  used  to 
manufacture  additional  quantities  of  the 
commercial  items,  and,  except  for 
emergency  repair  or  overhaul,  may  not 
be  released  or  disclosed  to  third  parties 
without  the  contractor's  written 
permission.  In  accordance  with  10 
U.S.C.  2320,  these  restrictions  do  not 
apply  to  publicly  available  data,  form, 
fit,  or  function  data,  data  necessary  for 
operation,  maintenance,  installation,  or 
training,  or  chemges  or  corrections  to 
Government-furnished  data.  The 
Government  must  negotiate  to  obtain 
additional  license  rights  and  may  not 
require  contractors  to  relinquish  or 
provide  additional  rights  except  under 
mutually  acceptable  terms. 


c.  Noncommercial  Items  or  Processes 

(1)  Section  227.7103  provides 
guidance  on  the  acquisition  of  technical 
data  pertaining  to  nonconunercial  items, 
components,  or  processes.  Standard 
license  rights  (unlimited,  goverrmient 
purpose,  or  limited  rights)  are  based 
upon  the  source  of  development  funds 
for  the  item,  component,  or  process. 
When  data  are  created  during 
performance  of  a  contract  for  a 
conceptual  design  or  similar  effort  that 
does  not  require  manufacture, 
construction,  or  production  of  items, 
components,  or  processes,  the 
Government's  license  rights  are 
determined  by  the  source  of  funds  used 
to  create  the  data. 

(2)  When  the  standarti  ficense  rights 
are  not  appropriate  for  a  particular 
procurement,  the  parties  can  negotiate 
non-standard  hcense  rights.  Ri^ts  in 
copyrighted  material  are  contained 
within  the  data  rights  licenses.  The  final 
rule  eliminates  the  requirement  for  the 
Government  to  obtain  unlimited  rights 
in  technical  data  if  development  of  the 
data  was  required  for  the  performance  of 
a  Government  contract  or  subcontract. 
The  treatment  of  indirect  costs  is 
revised  to  identify  all  indirect 
development  costs  as  private  expenses. 
Other  indirect  costs  do  not  affect  the 
determination  that  an  item,  component, 
or  process  was  developed  at 
Government,  private,  or  mixed  expense. 
Technical  data  provided  to  the 
Govenunent  with  restrictions  on  use, 
modification,  reproduction,  release, 
performance,  display,  or  disclosure  may 
not  be  released  to  other  persons  unless, 
prior  to  receipt,  the  recipient  has 
completed  a  use  and  non-disclosure 
agreement  or  is  a  Government  contractor 
receiving  access  to  the  data  for 
performance  of  a  Government  contract 
that  contains  the  clause  at  252.227- 
7025,  Limitations  on  the  Use  or 
Disclosure  of  Government-Furnished 
Information  Marked  with  Restrictive 
Legends. 

2.  Rights  in  Computer  Software  and 
Computer  Software  Documentation 

a.  General  - 

A  new  subpart  is  added  ai  DFARS 
227.72  to  provide  separate  guidance  for 
computer  software  and  computer 
software  documentation, 
notwithstanding  that  such 
documentation  is  considered  technical 
data.  The  definition  of  "computer 
software  documentation"  is  limited  to 
manuals,  instructions,  and  similar 
items.  The  definitions  of  "commercial 
computer  software,"  "computer  data 
base,"  "computer  program,"  "computer 
software,"  and  "computer  software 
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documentation"  are  substantially 
different  ft-om  those  previously 
contained  in  DFARS  Subpart  227.4,  and 
the  definition  of  "computer"  is  deleted. 

b.  Commercial  Computer  Software  and 
Computer  Software  Documentation 

The  guidance  at  227.7202  is  intended 
to  replicate  commercial  practice. 
Commercial  computer  software  and 
commercial  computer  software 
documentation  shall  be  acquired  under 
the  licenses  customarily  provided  to  the 
public  unless  such  licenses  are 
inconsistent  with  Federal  procurement 
law  or  do  not  otherwise  satisfy  user 
needs.  In  those  situations,  contracting 
officers  may  negotiate  licenses  of  an 
appropriate  scope.  However,  offerors 
and  contractors  are  not  required  to 
relinquish  rights  to  the  Government  or 
provide  the  Government  with  rights  to 
use,  modify,  reproduce,  release,  or 
disclose  commercial  software  or 
documentation  that  is  not  customarily 
provided  to  the  public  unless  a  transfer 
of  such  rights  is  mutually  agreed  upon. 
A  specific  contract  clause  is  not 
prescribed  because  the  Government's 
rights  will  be  specified  in  a  license. 

c.  Noncommercial  Computer  Software 
and  Computer  Software  Documentation 

(1)  The  guidance  at  227.7203  parallels 
the  non-commercial  technical  data 
guidance  at  227.7103.  Any  Government 
rights  in  software  or  documentation  are 
license  rights.  The  contractor  or  licensor 
retains  all  rights  not  granted  to  the 
Government.  The  scope  of  the 
Government's  software  license  generally 
depends  upon  the  source  of  funds  used 
to  develop  the  software.  Standard 
license  rights  are  unlimited  rights 
(developed  exclusively  at  Government 
expense],  restricted  rights  (developed 
exclusively  at  private  expense),  and 
government  purpose  rights  (mixed 
development).  Computer  software 
documentation  is  defined  as  manuals, 
operating  instructions,  and  similar 
items.  The  Government's  rights  in  such 
technical  data  may  not  be  restricted 
under  10  U.S.C.  2320  regardless  of  the 
source  of  development  funds.  Therefore, 
documentation  licenses  generally 
provide  unlimited  rights.  When  the 
standard  license  rights  are  not 
appropriate  for  a  particular 
procurement,  special  licenses  can  be 
negotiated. 

(2)  The  clause  at  252.227-7014 
defines  "developed"  for  computer 
programs,  computer  software,  and 
computer  software  documentation; 
"minor  modification";  and 
"noncommercial  computer  software."* 
The  definition  of  "restricted  rights"  is 
substantially  revised.  The  link  between 


software  and  a  particular  computer  is 
replaced  with  the  common  commercial 
practice  of  permitting  a  computer 
program  to  be  used  with  one  computer 
at  a  time.  The  Government  is  permitted 
to  modify  restricted  rights  software  and, 
under  certain  conditions  which  include 
tactical  situations  and  emergency 
repairs  or  overhauls,  have  contractors  or 
subcontractors  performing  service 
contracts  in  support  of  a  procurement 
use  or  modify  the  software.  The  third- 
party  use  and  modification  rights  are 
intended  to  balance  protection  for 
privately  developed  portions  of 
noncommercial  software  with  the 
Government's  need  to  use  the  software 
as  a  complete  item  for  its  intended 
purpose,  particularly  in  military 
situations. 

3.  Contracting  for  Commercial  Items 

DFARS  Subpart  211.70  is  amended 
for  consistency  with  the  technical  data 
requirements  in  Subparts  227.71  and 
227.72. 

4.  Solicitation  Provisions  and  Contract 
Clauses 

New  provisions/clauses  are  added  at 
252.227-7014,  252.227-7015,  252.227- 

7016,  252.227-7017,  and  252.227-7025. 
Revisions  are  made  in  the  provisions/ 
clauses  at  252.211-7021,  252.227-7013, 
252.227-7018,  252.227-7019,  252.227- 
7020,  252.227-7028,  and  252.227-7037. 
The  following  clauses  are  deleted: 
252.211-7015,  252.211-7016,  252.211- 

7017.  252.227-7029.  and  252.227-7031. 

List  of  Subjects  in  48  CFR  Parts  211, 
227  and  252 

Government  procurement. 

M ichele  P.  Peterson, 

Executive  Editor,  Defense  Acquisition 
Regulations  Council. 

Amendments  to  48  CFR  Chapter  2 
(Defense  FAR  Supplement) 

48  CFR  Chapter  2  (the  Defense  FAR 
Supplement)  is  amended  as  set  forth 
below. 

1.  The  authority  citation  for  48  CFR 
Parts  211,  227,  252  is  revised  to  read  as 
follows: 

Authority:  41  U.S.C.  421  and  48  CFR 
chapter  1. 

PART  211— ACQUISITION  AND 
DISTRIBUTION  OF  COMMERCIAL 
PRODUCTS 

211.7004-1    [Amended] 

2.  Section  211.7004-1  is  amended  by 
removing  and  reserving  paragraph  (h); 
and  by  revising  in  paragraph  (p)(2)(ii)  in 
the  title  in  the  clause  list  under  the 
clause  number  FAR  52.223-1  the  word 
"Clear"  to  read  "Clean." 


211.7004-6    [Amended] 

3.  Section  211.7004-€(a)(3)  is 
amended  to  revise  the  word  "parts"  to 
read  "part." 

211.7005    [Amended] 

4.  Section  211.7005  is  amended  by 
removing  paragraph  (a)(29)  and  by 
redesignating  paragraphs  (a)(30)  through 
(a)(33]  as  paragraphs  (a)(29)  through 
(32),  respectively;  by  revising  in 
paragraph  (b)(18)  the  name  "Healy"  to 
read  "Healey;"  by  removing  paragraphs 
(b)(34  and  (35);  by  redesignating 
paragraphs  (b)(36)  through  (51)  as 
paragraphs  (b)34)  throu^  (49), 
respectively;  by  redesignating 
paragraphs  (b)(52)  through  (54)  as 
paragraphs  (b)(51)  through  (53), 
respectively;  by  adding  a  new  paragraph 
(b)(50);  and  by  revising  in  paragraph 
(c)(6)  the  name  "Healy"  to  read 
"Healey;"  and  by  revising  in  paragraph 
(c)(10)  the  word  "Clear"  to  read  "Clean" 
to  read  as  follows: 

21 1 .7005    Contract  clauses 

(a)*  *   • 
(b)*  *   • 

(50)  252.227-7015  Technical  Data- 
Commercial  Items. 


PART  227— PATENTS,  DATA,  AND 
COPYRIGHTS 

5.  Subpart  227.4  is  revised  to  read  as 
follows: 

Subpart  227.4 — Rights  in  Data  and 
Copyrights 

227.400    Scope  of  subpart. 

DoD  activities  shall  use  the  guidance 
in  subparts  227.71  and  227.72  instead  of 
the  guidance  in  FAR  subpart  27.4. 

6.  Subpart  227.71  is  added  to  read  as 
follows: 

Subpart  227.71 — Rights  in  Technical  Data 

Sec. 

227.7100  Scope  of  subpart. 

227.7101  Definitions. 

227.7102  Commercial  items,  components, 
or  processes. 

227.7102-1     Policy. 

227.7102-2    Rights  in  technical  data. 

227.7102-3    Contract  clause. 

227.7103  Nonconunercial  items  or 
processes. 

227.7103-1     Policy. 

227.7103-2     Acquisition  of  technical  data. 

227.7103-3     Early  identification  of  technical 

data  to  be  furnished  to  the  Government 

with  restrictions  on  use.  reproduction  or 

disclosure. 
227.7103-4     License  righ ts. 
227.7103-5    Government  rights. 
227.7103-6    Contract  clauses. 
227.7103-7    Use  and  non-disclosure 

agreement. 
227.7103-8    Deferred  delivery'  and  deferred 

ordering  of  technical  data. 
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227.7103-9    Copyright. 

227.7103-10    Contractor  identification  and 

marking  of  technical  data  to  be  furnished 

with  restrictive  markings. 
227.7103-11    Contractor  procedures  and 

records. 
227.7103-12    Government  right  to  establish 

conformity  of  markings. 
227.7103-13     Govermnent  right  to  review, 

verify,  challenge  and  validate  asserted 

restrictions. 
227.7103-14    Conformity,  acceptance,  and 

warranty  of  technical  data. 
227.7103-15     Subcontractor  rights  in 

technical  data. 
227.7103-16     Providing  technical  data  to 

foreign  governments,  foreign  contractors, 

or  international  organizations. 
227.7103-17    Overseas  contracts  with 

foreign  sources. 

227.7104  Contracts  under  the  Small 
Business  Innovative  Research  (SBIR) 
Program. 

227.7105  Contracts  for  the  acquisition  of 
existing  works. 

227.7105-1     General. 

227.7105-2    Acquisition  of  existing  works 

without  modification. 
227.7105-3     Acquisition  of  modified 

existing  works. 

227.7106  Contracts  for  special  works. 

227.7107  Contracts  for  architect-engineer 
services. 

227.7107-1     Architectural  designs  and  data 

clauses  for  architect-engineer  or 

construction  contracts. 
227.7107-2    Contracts  for  construction 

supplies  and  research  and  development 

work. 
227.7107-3    Approval  of  restricted  designs. 

227.7108  Contractor  data  repositories. 

Subpart  227.71— Rights  in  Technical 
Data 

227.7100  Scope  of  subpart 

This  subpart — 

(a)  Prescribes  policies  and  procedures 
for  the  acquisition  of  technical  data  and 
the  rights  to  use,  modify,  reproduce, 
release,  perform,  display,  or  disclose 
technical  data.  It  implements 
requirements  in  the  following  laws  and 
Executive  Order: 

(1)  10  U.S.C.  2302(4). 

(2)  10  U.S.C.  2305  (subsection  (d)(4)). 

(3)  10  U.S.C.  2320. 

(4)  10  U.S.C.  2321. 

(5)  10  U.S.C.  2325. 

(6)  Pub.  L.  103-355. 

(7)  Executive  Order  12591  (Subsection 
1(b)(6)). 

(b)  Does  not  apply  to  computer 
software  or  technical  data  that  is 
computer  software  documentation  (see 
subpart  227.72). 

227.7101  Definitions. 

(a)  As  used  in  this  subpart,  unless 
otherwise  specifically  indicated,  the 
terms  "offeror"  and  "contractor" 
include  an  offeror's  or  contractor's 
subcontractors,  suppliers,  or  potential 
subcontractors  or  suppliers  at  any  tier. 


(b)  The  terms  "commercial  items'*  and 
"minor  modification,"  as  those  terms 
are  used  with  commercial  items,  are 
defined  in  the  clause  at  252.227-7015. 
Technical  Data — Commercial  Items. 

(c)  Other  terms  used  in  this  subpart 
are  defined  in  the  clause  at  252.227- 
7013,  Rights  in  Technical  Data — 
Noncommercial  Items. 

227.7102    Commercial  items,  components, 
or  processes. 

Section  2320(b)(1)  of  Title  10  U.S.C. 
establishes  a  presumption  that 
commercial  items  are  developed  at 
private  expense  whether  or  not  a 
contractor  submits  a  justification  in 
response  to  a  challenge  notice. 
Therefore,  do  not  challenge  a 
contractor's  assertion  that  a  commercial 
item,  component,  or  process  was 
developed  at  private  expense  unless  the 
Government  can  demonstrate  that  it 
contributed  to  development  of  the  item, 
component  or  process.  Follow  the 
procedures  in  227.7103-13  and  the 
clause  at  252.227-7037,  Validation  of 
Restrictive  Markings  on  Technical  Data, 
when  information  provided  by  the 
Department  of  Defense  demonstrates 
that  an  item,  component,  or  process  was 
not  developed  exclusively  at  private 
expense.  However,  when  a  challenge  is 
warranted,  a  contractor's  or 
subcontractor's  failure  to  respond  to  the 
challenge  notice  cannot  be  the  sole  basis 
for  issuing  a  final  decision  denying  the 
validity  of  an  asserted  restriction. 

227.7102-1     Policy. 

(a)  DoD  shall  acquire  only  the 
technical  data  customarily  provided  to 
the  public  with  a  commercial  item  or 
process,  except  technical  data  that — 

(1)  Are  form,  fit,  or  function  data; 

(2)  Are  required  for  repair  or 
maintenance  of  commercial  items  or 
processes,  or  for  the  proper  installation, 
operating,  or  handling  of  a  commercial 
item,  either  as  a  stand  alone  unit  or  as 

a  part  of  a  military  system,  when  such 
data  are  not  customarily  provided  to 
commercial  users  or  the  data  provided 
to  commercial  users  is  not  sufficient  for 
military  purposes:  or 

(3)  Describe  the  modifications  made  at 
Government  expense  to  a  commercial 
item  or  process  in  order  to  meet  the 
requirements  of  a  Government 
solicitation. 

(b)  To  encourage  offerors  and 
contractors  to  offer  or  use  commercial 
products  to  satisfy  military 
requirements,  offerors,  and  contractors 
shall  not  be  required,  except  for  the 
technical  data  described  in  paragraph 
(a)  of  this  subsection,  to — 

(1)  Furnish  technical  information 
related  to  commercial  items  or  processes 


that  is  not  customarily  provided  to  the 
public;  or 

(2)  Relinquish  to,  or  otherwise 
provide,  the  Government  rights  to  use, 
modify,  reproduce,  release,  perform, 
display,  or  disclose  technical  data 
pertaining  to  commercial  items  or 
processes  except  for  a  transfer  of  rights 
mutually  agreed  upon. 


227.7102-2    Rights  in  technical  data. 

(a)  The  clause  at  252.227-7015, 
Technical  Data — Commercial  Items, 
provides  the  Government  specific 
license  rights  in  technical  data 
pertaining  to  commercial  items  or 
processes.  DoD  may  use,  modify, 
reproduce,  release,  perform,  display,  or 
disclose  data  only  within  the 
Government.  The  data  may  not  be  used 
to  manufacture  additional  quantities  of 
the  commercial  items  and,  except  for 
emergency  repair  or  overhaul,  may  not 
be  released  or  disclosed  to,  or  used  by, 
third  parties  without  the  contractor's 
written  permission.  Those  restrictions 
do  not  apply  to  the  technical  data 
described  in  227.7102-l(a). 

(b)  If  additional  rights  are  needed, 
contracting  activities  must  negotiate 
with  the  contractor  to  determine  if  there 
are  acceptable  terms  for  transferring 
such  rights.  The  specific  additional 
rights  granted  to  the  Government  shall 
be  enumerated  in  a  license  agreement 
made  part  of  the  contract. 

227.7102-3    Contract  Clause. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  subsection,  use  the  clause  at 
252.227-7015,  Technical  Data- 
Commercial  Items,  in  all  solicitations 
and  contracts  when  the  contractor  will 
be  required  to  deliver  technical  data 
pertaining  to  commercial  items, 
components,  or  processes. 

(b)  Use  the  clause  at  252.227-7013, 
Rights  in  Technical  Data — 
Noncommercial  Items,  in  lieu  of  the 
clause  at  252.227-7015  if  the 
Government  will  pay  any  portion  of  the 
development  costs. 

(c)  Use  the  clause  at  252.227-7037, 
Validation  of  Restrictive  Markings  on 
Technical  Data,  in  all  soHcitations  and 
contracts  for  commercial  items  that 
include  the  clause  at  252.227-7015  or 
the  clause  at  252.227-7013. 

227.7103    Noncommercialitems or 
processes. 

227.7103-1     Policy. 

(a)  DoD  policy  is  to  acquire  only  the 
technical  data,  and  the  rights  in  that 
data,  necessary  to  satisfy  agency  needs. 

S)  Solicitations  and  contracts  shall — 
)  Specify  the  technical  data  to  be 
delivered  under  a  contract  and  delivery 
schedules  for  the  data: 


(2)  Establish  or  reference  procedures 
for  determining  the  acceptability  of 
technical  data; 

(3)  Establish  separate  contract  line 
items,  to  the  extent  practicable,  for  the 
technical  data  to  be  delivered  under  a 
contract  and  require  offerors  and 
contractors  to  price  separately  each 
deliverable  data  item;  and 

(4)  Require  offerors  to  identify,  to  the 
extent  practicable,  technical  data  to  be 
furnished  with  restrictions  on  the 
Government's  rights  and  require 
contractors  to  identify  technical  data  to 
be  delivered  with  such  restrictions  prior 
to  delivery. 

(c)  Offerors  shall  not  be  required, 
either  as  a  condition  of  being  responsive 
to  a  solicitation  or  as  a  condition  for 
award,  to  sell  or  otherwise  relinquish  to 
the  Government  any  rights  in  technical 
data  related  to  items,  components  or 
processes  developed  at  private  expense 
except  for  the  data  identified  at 
227.7103-5(a)(2)  and  (a)(4)  through  (9). 

(d)  Offerors  and  contractors  shall  not 
be  prohibited  or  discouraged  from 
furnishing  or  offering  to  furnish  items, 
components,  or  processes  developed  at 
private  expense  solely  because  the 
Government's  rights  to  use,  modify, 
release,  reproduce,  perform,  display,  or 
disclose  technical  data  pertaining  to 
those  items  may  be  restricted. 

(e)  As  provided  in  10  U.S.C.  2305, 
solicitations  for  major  systems 
development  contracts  shall  not  require 
offerors  to  submit  proposals  that  would 
permit  the  Government  to  acquire 
competitively  items  identical  to  items 
developed  at  private  expense  unless  a 
determination  is  made  at  a  level  above 
the  contracting  officer  that — 

(1)  The  offeror  will  not  be  able  to 
satisfy  program  schedule  or  delivery 
requirements;  or  (2)  The  offeror's 
proposal  to  meet  mobilization 
requirements  does  not  satisfy 
mobilization  needs. 

227.7103-2    Acquisition  of  technical  data. 

(a)  Contracting  officers  shall  work 
closely  with  data  managers  and 
requirements  personnel  to  assure  that 
data  requirements  included  in 
solicitations  are  consistent  with  the 
policy  expressed  in  227.7103-1. 

(b)(1)  Data  managers  or  other 
requirements  personnel  are  responsible 
for  identifying  the  Government's 
minimum  needs  for  technical  data.  Data 
needs  must  be  established  giving 
consideration  to  the  contractor's 
economic  interests  in  data  pertaining  to 
items,  components,  or  processes  that 
have  been  developed  at  private  expense; 
the  Government's  costs  to  acquire, 
maintain,  store,  retrieve,  and  protect  the 
data;  reprocurement  needs;  repair. 


maintenance  and  overhaul 
philosophies;  spare  and  repair  part 
considerations;  and  whether 
procurement  of  the  items,  components, 
or  processes  can  be  accomplished  on  a 
form,  fit,  or  function  basis.  When  it  is 
anticipated  that  the  Government  will 
obtain  unlimited  or  government  purpose 
rights  in  technical  data  that  will  be 
required  for  competitive  spare  or  repair 
parts  procurements,  such  data  should  be 
identified  as  deliverable  data  items. 
Reprocurement  needs  may  not  be  a 
sufficient  reason  to  acquire  detailed 
manufacturing  or  process  data  when 
items  or  components  can  be  acquired 
using  performance  specifications,  form, 
fit  and  function  data,  or  when  there  are 
a  sufficient  niunber  of  alternate  sources 
which  can  reasonably  be  expected  to 
provide  such  items  on  a  performance 
specification  or  form,  fit,  or  fimction 
basis. 

(2)  When  reviewing  offers  received  in 
response  to  a  solicitation  or  other 
request  for  data,  data  managers  must 
balance  the  original  assessment  of  the 
Government's  data  needs  with  data 
prices  contained  in  the  offer. 

(c)  Contracting  officers  are  responsible 
for  ensuring  that,  wherever  practicable, 
solicitations  and  contracts — 

(1)  Identify  the  type  and  quantity  of 
the  technical  data  to  be  delivered  under 
the  contract  and  the  format  and  media 
in  which  the  data  will  be  delivered; 

(2)  Establish  each  deliverable  data 
item  as  a  separate  contract  line  item 
(this  requirement  may  be  satisfied  by 
listing  each  deliverable  data  item  on  an 
exhibit  to  the  contract); 

(3)  Identify  the  prices  established  for 
each  deliverable  data  item  under  a 
fixed-price  type  contract; 

(4)  Include  delivery  schedules  and 
acceptance  criteria  for  each  deliverable 
data  item;  and 

(5)  Specifically  identify  the  place  of 
delivery  for  each  deliverable  item  of 
technical  data. 

227.7103-3    Early  identification  of 
technical  data  to  be  fumlshed  to  the 
Government  with  restrictions  on  use, 
reproduction  or  disclosure. 

(a)  10  U.S.C.  2320  requires,  to  the 
maximum  extent  practicable,  an 
identification  prior  to  delivery  of  any 
technical  data  to  be  delivered  to  the 
Government  with  restrictions  on  use. 

(b)  Use  the  provision  at  252.227-7017. 
Identification  and  Assertion  of  Use, 
Release,  or  Disclosure  Restrictions,  in 
all  solicitations  that  include  the  clause 
at  252.227-7013,  Rights  in  Technical 
Data — Noncommercial  Items.  The 
provision  requires  offerors  to  identify 
any  technical  data  for  which 
restrictions,  other  than  copyright,  on 


use,  release,  or  disclosure  are  asserted 
and  to  attach  the  identification  and 
assertions  to  the  offer. 

(c)  Subsequent  to  contract  award,  the 
clause  at  252.277-7013  permits  a 
contractor,  imder  certain  conditions,  to 
make  additional  assertions  of  use, 
release,  or  disclosure  restrictions.  The 
prescription  for  the  use  of  that  clause 
and  its  alternate  is  at  227.7103-6  (a)  and 
(b). 

227.7103-4    License  rights. 

(a)  Grant  of  license.  The  Government 
obtains  rights  in  technical  data, 
including  a  copyright  license,  under  and 
irrevocable  license  granted  or  obtained 
for  the  Government  by  the  contractor. 
The  contractor  or  licensor  retains  all 
rights  in  the  data  not  granted  to  the 
Government.  For  teclmical  data  that 
pertain  to  items,  components,  or 
processes,  the  scope  of  the  license  is 
generally  determined  by  the  source  of 
funds  used  to  develop  the  item, 
component,  or  process.  When  the 
technical  data  do  not  pertain  to  items, 
components,  or  processes,  the  scope  of 
the  license  is  determined  by  the  source 
of  funds  used  to  create  the  data. 

(1)  Techical  data  pertaining  to  items, 
components,  or  processes.  Contractors 
or  licensors  may,  with  some  exceptions 
(see  227.7103-5(a)(2)  and  (a)(4)  through 
(9)),  restrict  the  Government's  rights  to 
use,  modify,  release,  reproduce, 
perform,  display  or  disclose  technical 
data  pertaining  to  items,  components,  or 
processes  developed  exclusively  at 
private  expense  (limited  rights).  They 
may  not  restrict  the  Government's  rights 
in  items,  components,  or  processes 
developed  exclusively  at  Government 
expense  (unlimited  rights)  without  the 
Government's  approval.  When  an  item, 
component,  or  process  is  developed 
with  mixed  funding,  the  Government 
may  use,  modify,  release,  reproduce, 
perform,  display  or  disclose  the  data 
pertaining  to  such  items,  components, 
or  processes  within  the  Government 
without  restriction  but  may  release  or 
disclose  the  data  outside  the 
Government  only  for  government 
purposes  (government  purpose  rights). 

(2)  Technical  data  that  ao  not  pertain 
to  items,  components,  or  processes. 
Technical  data  may  be  created  during 
the  performance  of  a  contract  for  a 
conceptual  design  or  similar  effort  that 
does  not  require  the  development, 
manufacture,  construction,  or 
production  of  items,  components  or 
processes.  The  Government  generally 
obtains  unfimited  rights  in  such  data 
when  the  data  were  created  exclusively 
with  Government  funds,  government 
purpose  rights  when  the  data  were 
created  with  mixed  funding,  and  limited 
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rights  when  the  data  were  created 
exclusively  at  private  expense. 

(b)  Source  of  funds  determination. 
The  detennination  of  the  source  of 
development  funds  for  technical  data 
pertaining  to  items,  components,  or 
processes  should  be  made  at  any 
practical  sub-item  or  subcomponent 
level  or  for  any  segregable  portion  of  a 
process.  Contractors  may  assert  limited 
rights  in  a  segregable  sub-item,  sub- 
component, or  portion  of  a  process 
which  otherwise  qualifies  for  limited 
rights  under  the  clause  at  252.227-7013, 
Rights  in  Technical  Data — 
Noncommercial  Items. 

227.7103-5    Government  rights. 

The  standard  license  rights  that  a 
licensor  grants  to  the  Government  are 
unlimited  rights,  government  purpose 
rights,  or  limited  rights.  Those  rights  are 
defined  in  the  clause  at  252.227-7013, 
Rights  in  Technical  Data — 
Noncommercial  Items.  In  unusual 
situations,  the  standards  rights  may  not 
satisfy  the  Government's  needs  or  the 
Government  may  be  willing  to  accept 
lesser  rights  in  data  in  return  for  other 
consideration.  In  those  cases,  a  special 
hcense  may  be  negotiated.  However,  the 
licensor  is  not  obligated  to  provide  the 
Government  greater  rights  and  the 
contracting  officer  is  not  required  to 
accept  lesser  rights  than  the  rights 
provided  in  the  standard  grant  of 
license.  The  situations  under  which  a 
particular  grant  of  license  applies  are 
enumerated  in  paragraphs  (a)  through 
(d)  of  this  subsection. 

(a)  Unlimited  rights.  The  Government 
obtains  unlimited  rights  in  technical 
data  that  are — 

(1)  Data  pertaining  to  an  item, 
component,  or  process  which  has  been 
or  will  be  developed  exclusively  with 
Government  funds; 

(2)  Studies,  analyses,  test  data,  or 
similar  data  produced  in  the 
performance  of  a  contract  when  the 
study,  analysis,  test,  or  similar  work  was 
specified  as  an  element  of  performance; 

(3)  Created  exclusively  with 
Government  funds  in  the  performance 
of  a  contract  that  does  not  require  the 
development,  manufacture, 
construction,  or  production  of  items, 
components,  or  processes; 

(4)  Form,  fit,  and  function  data; 

(5)  Necessary  for  installation, 
operation,  maintenance,  or  training 
purposes  (other  than  detailed 
manufacturing  or  process  data); 

(6)  Corrections  or  changes  to  technical 
data  furnished  to  the  contractor  by  the 
Government; 

(7)  Pubhcly  available  or  have  been 
released  or  disclosed  by  the  contractor 
or  subcontractor  without  restrictions  on 


further  use,  release  or  disclosure  other 
than  a  release  or  disclosure  resulting 
from  the  sale,  transfer,  or  other 
assignment  of  interest  in  the  software  to 
another  party  or  the  sale  or  transfer  of 
some  or  all  of  a  business  entity  or  its 
assets  to  another  party; 

(8)  Data  in  which  the  Government  has 
obtained  unlimited  rights  under  another 
Government  contract  or  as  a  result  of 
negotiations;  or 

(9)  Data  furnished  to  the  Government, 
under  a  Government  contract  or 
subcontract  thereunder,  with — 

(i)  Goveriiment  purpose  license  rights 
or  limited  rights  and  the  restrictive 
condition(s)  has/have  expired;  or 

(ii)  Government  purpose  rights  and 
the  contractor's  exclusive  right  to  use 
such  data  for  commercial  purposes  has 
expired. 

fb)  Government  purpose  rights.  (1) 
The  Government  obtains  government 
purpose  rights  in  technical  data — 

(i)  That  pertain  to  items,  components, 
or  processes  developed  with  mixed 
funding  except  when  the  Government  is 
entitled  to  unlimited  rights  as  provided 
in  paragraphs  (a)(2)  and  (a)(4)  through 
(9)  of  this  subsection;  or 

(ii)  Created  with  mixed  funding  in  the 
performance  of  a  contract  that  does  not 
require  the  development,  manufacture, 
construction,  or  production  of  items, 
components,  or  processes. 

(2)  The  period  during  which 
government  purpose  rights  are  effective 
is  negotiable.  The  clause  at  252.227- 
7013  provides  a  nominal  five-year 
period.  Either  party  may  request  a 
different  period.  Changes  to  the 
government  purpose  rights  period  may 
be  made  at  any  time  prior  to  delivery  of 
the  technical  data  without  consideration 
from  either  party.  Longer  periods  should 
be  negotiated  when  a  five-year  period 
does  not  provide  sufficient  time  to 
apply  the  data  for  commercial  purposes 
or  when  necessary  to  recognize 
subcontractors'  interests  in  the  data. 

(3)  The  government  purpose  rights 
period  commences  upon  execution  of 
the  contract,  subcontract,  letter  contract 
(or  similar  contractual  instrument), 
contract  modification,  or  option  exercise 
that  required  the  development.  Upon 
expiration  of  the  Government  rights 
period,  the  Government  has  unlimited 
rights  in  the  data  including  the  right  to 
authorize  others  to  use  the  data  for 
commercial  purposes. 

(4)  During  the  government  purpose 
rights  period,  the  government  may  not 
use,  or  authorize  other  persons  to  use, 
technical  data  marked  with  government 
piupose  rights  legends  for  commercial 
purposes.  The  Government  shall  not 
release  or  disclose  data  in  which  it  has 
government  purpose  rights  to  any 


person,  or  authorize  others  to  do  so, 
unless — 

(i)  Prior  to  release  or  disclosure,  the 
intended  recipient  is  subject  to  the  use 
and  non-disclosure  agreement  at 
227.7103-7;  or 

(ii)  The  intended  recipient  is  a 
Government  contractor  receiving  access 
to  the  data  for  performance  of  a 
Government  contract  that  contains  the 
clause  at  252.227-7025,  Limitations  on 
the  Use  or  Disclosure  of  Government- 
Furnished  Information  Marked  with 
Restrictive  Legends. 

(5)  When  technical  data  marked  with 
government  purpose  rights  legends  will 
be  released  or  disclosed  to  a 
Government  contractor  performing  a 
contract  that  does  not  include  the  clause 
at  252-227-7025,  the  contract  may  be 
modified,  prior  to  release  or  disclosure, 
to  include  that  clause  in  lieu  of 
requiring  the  contractor  to  complete  a 
use  and  non-disclosure  agreement. 

(6)  Contracting  activities  shall 
establish  procedures  to  assure  that 
technical  data  marked  with  government 
purpose  rights  legends  are  released  or 
disclosed,  including  a  release  or 
disclosure  through  a  Government 
solicitation,  only  to  persons  subject  to 
the  use  and  non-disclosure  restrictions. 
Public  announcements  in  the  Commerce 
Business  Daily  or  other  publications 
must  provide  notice  of  the  use  and  non- 
disclosure requirements.  Class  use  and 

.  non-disclosure  agreements  (e.g., 
agreements  covering  all  solicitations 
received  by  the  XYZ  company  within  a 
reasonable  period)  are  authorized  and 
may  be  obtained  at  any  time  prior  to 
release  or  disclosure  of  the  government 
purpose  rights  data.  Documents 
transmitting  government  purpose  rights 
data  to  persons  under  class  agreements 
shall  identify  the  technical  data  subject 
to  goverrunent  purpose  rights  and  the 
class  agreement  under  which  such  data 
are  provided. 

(cj  Limited  rights.  (1)  The  Government 
obtains  limited  rights  in  technical 
data — 

(i)  That  pertain  to  items,  components, 
or  processes  developed  exclusively  at 
private  expense  except  when  the 
Government  is  entitled  to  unlimited 
rights  as  provided  in  paragraphs  (a)(2) 
and  (a)(4)  through  (9)  of  this  subsection; 
or 

(ii)  Created  exclusively  at  private 
expense  in  the  performance  of  a  contract 
that  does  not  require  the  development, 
manufacture,  construction,  or 
production  of  items,  components,  or 
processes. 

(2)  Data  in  which  the  Government  has 
limited  rights  may  not  be  used,  released, 
or  disclosed  outside  the  Government 
without  the  permission  of  the  contractor 


asserting  the  restriction  except  for  a  use. 
release  or  disclosure  that  is — 

(i)  Necessary  for  emergency  repair  and 
overhaul;  or 

(ii)  To  a  foreign  government,  other 
than  detailed  manufacturing  or  process 
data,  when  use,  release,  or  disclosure  is 
in  the  interest  of  the  United  States  and 
is  required  for  evaluation  or 
informational  purposes. 

(3)  The  person  asserting  limited  rights 
must  be  notified  of  the  Government's 
intent  to  release,  disclose,  or  authorize 
others  to  use  such  data  prior  to  release 
or  disclosure  of  the  data  except 
notification  of  an  intended  release, 
disclosure,  or  use  for  emergency  repair 
QT  overhaul  which  shall  be  made  as 
soon  as  practicable. 

(4)  When  the  person  asserting  limited 
rights  permits  the  Government  to 
release,  disclose,  or  have  others  use  the 
data  subject  to  restrictions  on  further 
use,  release,  or  disclosure,  or  for  a 
release  under  paragraph  {c)(2)(i)  or  (ii) 
of  this  subsection,  the  intended 
recipient  must  complete  the  use  and 
non-disclosure  agreement  at  227.7103-7 
prior  to  release  or  disclosure  of  the 
limited  rights  data. 

(d)  Specifically  negotiated  license 
rights.  (1)  Negotiate  specific  licenses 
when  the  parties  agree  to  modify  the 
standard  license  rights  grsmted  to  the 
government  or  when  the  government 
wants  to  obtain  rights  in  data  in  which 
it  does  not  have  rights.  When 
negotiating  to  obtain,  relinquish,  or 
increase  the  Government's  rights  in 
technical  data,  consider  the  acquisition 
strategy  for  the  item,  component,  or 
process,  including  logistics  support  and 
other  factors  which  may  have  relevance 
for  a  particular  procurement.  The 
Government  may  accept  lesser  rights 
when  it  has  unlimited  or  government 
purpose  rights  in  data  but  may  not 
accept  less  than  limited  rights  in  such 
data.  The  negotiated  license  rights  must 
stipulate  what  rights  the  Government 
has  to  release  or  disclose  the  data  to 
other  persons  or  to  authorize  others  to 
use  the  data.  Identify  all  negotiated 
rights  in  a  license  agreement  made  part 
of  the  contract. 

(2)  When  the  Government  needs 
additional  rights  in  data  acquired  with 
government  purpose  or  limited  rights, 
the  contracting  officer  must  negotiate 
with  the  contractor  to  determine 
whether  there  are  acceptable  terms  for 
transferring  such  rights.  Generally,  such 
negotiations  should  be  conducted  only 
when  there  is  a  need  to  disclose  the  data 
outside.the  Government  or  if  the 
additional  rights  are  required  for 
competitive  reprocurement  and  the 
anticipated  savings  expected  to  be 
obtained  through  competition  are 


estimated  to  exceed  the  acquisition  cost 
of  the  additional  rights.  Prior  to 
negotiating  for  additional  rights  in 
limited  rights  data,  consider  alternatives 
such  as — 

(i)  Using  performance  specifications 
and  form,  fit.  and  function  data  to 
acquire  or  develop  functionally 
equivalent  items,  components,  or 
processes; 

(ii)  Obtaining  a  contractor's 
contractual  commitment  to  qualify 
additional  sources  and  maintain 
adequate  competition  among  the 
sources;  or 

(iii)  Reverse  engineering,  or  providing 
items  from  Government  inventories  to 
contractors  who  request  the  items  to 
facilitate  the  development  of  equivalent 
items  through  reverse  engineering. 

227.7103-6    Contract  clauses. 

(a)  Use  the  clause  at  252.227-7013. 
Rights  in  Technical  Data — 
Noncommercial  Items,  in  solicitations 
and  contracts  when  the  successful 
offeror(s)  will  be  required  to  deliver 
technical  data  to  the  Government.  Do 
not  use  the  clause  when  the  only 
deliverable  items  are  computer  software 
or  computer  software  documentation 
(see  227.72),  commercial  items  (see 
227.7102-3),  existing  works  (see 
227.7105),  special  works  (see  227.7106). 
or  when  contracting  under  the  Small 
Business  Innovative  Research  Program 
(see  227.7104).  Except  as  provided  in 
227.7107-2.  do  not  use  the  clause  in 
architect-engineer  and  construction 
contracts. 

(b)  Use  the  clause  at  252.227-7013 
with  its  Alternate  I  in  research  contracts 
when  the  contracting  officer  determines, 
in  consultation  with  counsel,  that 
public  dissemination  by  the  contractor 
would  be — 

(1)  In  the  interest  of  the  government; 
and 

(2)  Facilitated  by  the  Government; 
and 

Facilitated  by  the  Government 
relinquishing  its  right  to  publish  the 
work  for  sale,  or  to  have  others  publish 
the  work  for  sale  on  behalf  of  the 
Govenmient. 

(c)  Use  the  clause  at  252.227-7025, 
Limitations  on  the  Use  or  Disclosure  of 
Government  Furnished  Information 
Marked  with  Restrictive  Legends,  in 
solicitations  and  contracts  when  it  is 
anticipated  that  the  Government  will 
provide  the  contractor,  for  performance 
of  its  contract,  technical  data  marked 
with  another  contractor's  restrictive 
legend(s). 

(d)  Use  the  provision  at  252.227- 
7028,  Technical  Data  or  Computer 
Software  Previously  Delivered  to  the 
Government,  in  solicitations  when  the 


resulting  contract  will  require  the 
contractor  to  deliver  technical  data.  The 
provision  requires  offerors  to  identify 
any  technical  data  specified  in  the 
solicitations  as  deUverable  data  items 
that  are  the  same  or  substantially  the 
same  as  data  items  the  offeror  has 
delivered  or  is  obligated  to  deUver. 
either  as  a  contractor  or  subcontractor, 
under  any  other  federal  agency  contract. 

(e)  Use  the  following  clauses  in 
solicitations  and  contracts  that  include 
the  clause  at  252.227-7013: 

(1)  252.227-7016,  Rights  in  Bid  or 
Proposal  Information; 

(2)  252.227-7030,  Technical  Data- 
Withholding  of  Payment; 

(3)  252.227-7036,  Certification  of 
Technical  Data  Conformity;  and 

(4)  252.227-7037,  Vahdation  of 
Restrictive  Markings  on  Technical  Data 
(paragraph  (e)  of  the  clause  contains 
information  that  must  be  included  in  a 
challenge). 

227.7103-7    Use  and  non-disclosure 
agreement 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  subsection,  technical  data  or 
computer  software  delivered  to  the 
Government  with  restrictions  on  use, 
modification,  reproduction,  release, 
performance,  display,  or  disclosure  may 
not  be  provided  to  third  parties  unless 
the  intended  recipient  completes  and 
signs  the  use  and  non-disclosure 
agreement  at  paragraph  (c)  of  this 
subsection  prior  to  release,  or  disclosure 
of  the  data. 

(1)  The  specific  conditions  under 
which  an  intended  recipient  will  be 
authorized  to  use,  modify,  reproduce, 
release,  perform,  display,  or  disclose 
technical  data  subject  to  limited  rights 
or  computer  software  subject  to 
restricted  rights  must  be  stipulated  in  an 
attachment  to  the  use  and  non- 
disclosure agreement. 

(2)  For  an  intended  release, 
disclosure,  or  authorized  use  of 
technical  data  or  computer  software 
subject  to  special  license  rights,  modify 
paragraph  (l)(d)  of  the  use  and  non- 
disclosure agreement  to  enter  the 
conditions,  consistent  with  the  license 
requirements,  governing  the  recipient's 
obligations  regarding  use.  modification, 
reproduction,  release,  performance, 
display  or  disclosure  of  the  data  or 
software. 

(b)  The  requirement  for  use  and  non- 
disclosure agreements  does  not  apply  to 
Government  cohtractors  which  require 
access  to  a  third  party's  data  or  software 
for  the  performance  of  a  Government 
contract  that  contains  the  clause  at 
252.227-7025.  Limitations  on  the  Use  or 
Disclosure  of  Government-Furnished 
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Information  Marked  with  Restrictive 

Legends. 

^)  The  prescribed  use  and  non- 
disclosure agreement  is: 
Use  and  Non-Disclosure  Agreement 

The  undersigned (Insert 

Name) •  an  authorized 

representative  of  the (Insert 


Company  Name) 


(which  is 


hereinafter  referred  to  as  the  "Recipient") 
requests  the  Government  to  provide  the 
Recipient  with  technical  data  or  computer 
software  (hereinafter  referred  to  as  "Data")  in 
which  the  Government's  use,  modification, 
reproduction,  release,  performance,  display 
or  disclosure  rights  are  restricted.  Those  Data 
are  identified  in  an  attachment  to  this 
Agreement.  In  consideration  for  receiving 
such  Data,  the  Recipient  agrees  to  use  the 
Data  strictly  in  accordance  with  this 
Agreement: 
(1)  The  Recipient  shall — 
(a)  Use,  modify,  reproduce,  release, 
perform,  display,  or  disclose  Data  marked 
with  government  purpose  rights  or  SBIR  data 
rights  legends  only  for  government  purposes 
and  shall  not  do  so  for  any  commercial 
purpose.  The  Recipient  shall  not  release, 
perform,  display,  or  disclose  these  Data, 
without  the  express  written  permission  of  the 
contractor  whose  name  appears  in  the 
restrictive  legend  (the  "Contractor"),  to  any 
person  other  than  its  subcontractors  or 
suppliers,  or  prospective  subcontractors  or 
suppliers,  who  require  these  Data  to  submit 
offers  for,  or  perform,  contracts  with  the 
Recipient.  The  Recipient  shall  require  its 
subcontractors  or  suppliers,  or  prospective 
subcontractors  or  suppliers,  to  sign  a  use  and 
non-disclosure  agreement  prior  to  disclosing 
or  releasing  these  Data  to  such  persons.  Such 
agreement  must  be  consistent  with  the  terms 
of  this  agreement. 

(b)  Use,  modify,  reproduce,  release, 
perform,  display,  or  disclose  technical  data 
marked  with  limited  rights  legends  only  as 
specified  in  the  attachment  to  this 
Agreement.  Release,  performance,  display,  or 
disclosure  to  other  persons  is  not  authorized 
unless  specified  in  the  attachment  to  this 
Agreement  or  expressly  permitted  in  writing 
by  the  Contractor.  The  Recipient  shall 
promptly  notify  the  Contractor  of  the 
execution  of  this  Agreement  and  identify  the 
Contractor's  Data  that  has  been  or  will  be 
provided  to  the  Recipient,  the  date  and  place 
the  Data  were  or  will  be  received,  and  the 
name  and  address  of  the  Government  office 
that  has  provided  or  will  provide  the  Data, 
(c)  Use  computer  software  marked  with 
restricted  rights  legends  only  in  performance 

of  Contract  Number (insert 

contract  number(s)) _•  The 

recipient  shall  not,  for  example,  enhance, 
decompile,  disassemble,  or  reverse  engineer 
the  software,  time  share,  or  use  a  computer 
program  with  more  than  one  computer  at  a 
time.  The  recipient  may  not  release,  perform, 
display,  or  disclose  such  software  to  others 
unless  expressly  permitted  in  writing  by  the 
licensor  whose  name  appears  in  the 
restrictive  legend.  The  Recipient  shall 
promptly  notify  the  software  licensor  of  the 
execution  of  this  Agreement  and  identify  the 
software  that  has  been  or  will  be  provided  to 


the  Recipient,  the  date  and  place  the  software 
were  or  will  be  received,  and  the  name  and 
address  of  the  Government  office  that  has 
provided  or  will  provide  the  software, 
(d)  Use,  modify,  reproduce,  release, 
perform,  display,  or  disclose  Data  marked 
with  special  license  rights  legends  (To  be 
completed  by  the  contracting  officer.  See 
227.7103-7(a)(2).  Omit  if  none  of  the  Data 
requested  is  marked  with  special  license 
rights  legends). 

(2)  The  Recipient  agrees  to  adopt  or 
establish  operating  procedures  and  physical 
security  measures  designed  to  protect  these 
Data  from  inadvertent  release  or  disclosure  to 
unauthorized  third  (jarties. 

(3)  The  Recipient  agrees  to  accept  these 
Data  "as  is"  without  any  Government 
representation  as  to  suitability  for  intended 
use  or  warranty  whatsoever.  This  disclaimer 
does  not  affect  any  obligation  the 
Government  may  have  regarding  Data 
specified  in  a  contract  for  the  performance  of 
that  contract. 

(4)  The  Recipient  may  enter  into  any 
agreement  directly  with  the  Contractor  with 
respect  to  the  use,  modification, 
reproduction,  release,  performance,  display, 
or  disclosure  of  these  Data. 

(5)  The  Recipient  agrees  to  indemnify  and 
hold  harmless  the  Government,  its  agents, 
and  employees  from  every  claim  or  liability, 
including  attorneys  fees,  court  costs,  and 
expenses  arising  out  of.  or  in  any  way  related 
to.  the  misuse  or  unauthorized  modification, 
reproduction,  release,  performance,  display, 
or  disclosure  of  Data  received  from  the 
Government  with  restrictive  legends  by  the 
Recipient  or  any  jjerson  to  whom  the 
Recipient  has  released  or  disclosed  the  Data. 

(6)  The  Recipient  is  executing  this 
Agreement  for  the  benefit  of  the  Contractor. 
The  Contractor  is  a  third  party  beneficiary  of 
this  Agreement  who,  in  addition  to  any  other 
rights  it  may  have,  is  intended  to  have  the 
rights  of  direct  action  against  the  Recipient 
or  any  other  person  to  whom  the  Recipient 
has  released  or  disclosed  the  Data,  to  seek 
damages  from  any  breach  of  this  Agreement 
or  to  otherwise  enforce  this  Agreement. 

(7)  The  Recipient  agrees  to  destroy  these 
Data,  and  all  copies  of  the  Data  in  its 
possession,  no  later  than  30  days  after  the 
date  shown  in  paragraph  (8)  of  this 
Agreement,  to  have  all  persons  to  whom  it 
released  the  Data  do  so  by  that  date,  and  to 
notify  the  Contractor  that  the  Data  have  been 
destroyed. 

(8)  This  Agreement  shall  be  effective  for 
the  period  commencing  with  the  Recipient's 
execution  of  this  Agreement  and  ending 

upon (Insert  Date) The 

obligations  imposed  by  this  Agreement  shall 
survive  the  expiration  or  termination  of  the 
Agreement. 

Recipient's  Business  Name  

By 


Authorized  Representative 

Date 

Representative's  Typed  Name 

and  Title 


(End  of  use  and  non-disclosure  agreement) 


227.7103-8    Deferred  dellwery  and  deterred 
ordering  of  technical  data. 

(a)  Deferred  delivery.  Use  the  clause  at 
252.227-7026,  Deferred  Delivery  of 
Technical  Data  or  Computer  Software, 
when  it  is  in  the  Government's  interests 
to  defer  the  delivery  of  technical  data. 
The  clause  permits  the  contracting 
officer  to  require  the  delivery  of 
technical  data  identified  as  "deferred 
delivery"  data  at  any  time  until  two 
years  after  acceptance  by  the 
Government  of  all  items  (other  than 
technical  data  or  computer  software) 
under  the  contract  or  contract 
termination,  whichever  is  later.  The 
obligation  of  subcontractors  or  suppliers 
to  deliver  such  technical  data  expires    • 
two  years  after  the  date  the  prime 
contractor  accepts  the  last  item  from  the 
subcontractor  or  supplier  for  use  in  the 
performance  of  the  contract.  The 
contract  must  specify  which  technical 
data  is  subject  to  deferred  delivery.  The 
contracting  officer  shall  notify  the 
contractor  sufficiently  in  advance  of  the 
desired  delivery  date  for  such  data  to 
permit  timely  dehvery. 

(b)  Deferred  ordering.  Use  the  clause 
at  252.227-7027.  Deferred  Ordering  of 
Technical  Data  or  Computer  Software, 
when  a  firm  requirement  for  a  particular 
data  item(s)  has  not  been  established 
prior  to  contract  award  but  there  is  a 
potential  need  for  the  data.  Under  this 
clause,  the  contracting  offlter  may  order 
any  data  that  has  been  generated  in  the 
performance  of  the  contract  or  any 
subcontract  thereunder  at  any  time  until 
three  years  after  acceptance  of  all  items 
(other  than  technical  data  or  computer 
software)  under  the  contract  or  contract 
termination,  whichever  is  later.  The 
obligation  of  subcontractors  to  deliver 
such  data  expires  three  years  after  the 
date  the  contractor  accepts  the  last  item 
under  the  subcontract.  When  the  data 
are  ordered,  the  delivery  dates  shall  be 
negotiated  and  the  contractor 
compensated  only  for  converting  the 
data  into  the  prescribed  form, 
reproduction  costs,  and  delivery  costs. 

227.7103-9    Copyright 

(a)  Copyright  license.  (1)  The  clause  at 
252.227-7013.  Rights  in  Technical 
Data — Noncommercial  Items,  requires  a 
contractor  to  grant  or  obtain  for  the 
Government  license  rights  which  permit 
the  Government  to  reproduce  data, 
distribute  copies  of  the  data,  publicly 
perform  or  display  the  data  or.  through 
the  right  to  modify  data,  prepare 
derivative  works.  The  extent  to  which 
the  Government,  and  others  acting  on  its 
behalf,  may  exercise  these  rights  varies 
for  each  of  the  standard  data  rights 
_    licenses  obtained  under  the  clause. 
When  non-standard  license  rights  in 
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technical  data  will  be  negotiated, 
negotiate  the  extent  of  the  copyright 
license  concurrent  with  negotiations  for 
the  data  rights  license.  Do  not  legotiate 
a  copyright  license  that  provides  less 
rights  than  the  standard  limited  rights 
license  in  technical  data. 

(2)  The  clause  at  252.227-7013  does 
not  permit  a  contractor  to  incorporate  a 
third  party's  copyrighted  data  into  a 
deliverable  data  item  unless  the 
contractor  has  obtained  an  appropriate 
license  for  the  Government  and,  when 
appUcable.  others  acting  on  the 
Government's  behalf,  or  has  obtained 
the  contracting  officer's  written 
approval  to  do  so.  Grant  approval  to  use 
third  party  copyrighted  data  in  which 
the  Government  will  not  receive  a 
copyright  license  only  when  the 
Government's  requirements  cannot  be 
satisfied  without  the  third  party 
material  or  when  the  use  of  the  third 
party  material  will  result  in  cost  savings 
to  the  Government  which  outweigh  the 
lack  of  a  copyright  license. 

(b)  Copyright  considerations — 
acquisition  of  existing  and  special 
works.  See  227.7105  or  227.7106  for 
copyright  considerations  when 
acquiring  existing  or  special  works. 

227.7103-10    Contractor  identification  and 
ntarking  of  technical  data  to  be  furnished 
with  restrictive  mariclngs. 

(a)  Identification  requirements.  (1) 
The  solicitation  provision  at  252.227- 
7017,  Identification  and  Assertion  of 
Use.  Release,  or  Disclosure  Restrictions, 
requires  offerors  to  identify  to  the 
contracting  officer,  prior  to  contract 
award,  any  technical  data  that  the 
offeror  asserts  should  be  provided  to  the 
Government  with  restrictions  on  use, 
modification,  reproduction,  release  or 
disclosure.  This  requirement  does  not 
apply  to  restrictions  based  solely  on 
copyright.  The  notification  and 
identification  must  be  submitted  as  an 
attachment  to  the  offer.  If  an  offeror  fails 
to  submit  the  attachment  or  fails  to 
complete  the  attachment  in  accordance 
with  the  requirements  of  the  solicitation 
provision,  such  failure  shall  constitute  a 
minor  informality.  Provide  offerors  an 
opportunity  to  remedy  a  minor 
informality  in  accordance  with  the 
procedures  at  FAR  14.405  or  15.607.  An 
offeror's  failure  to  correct  the 
informality  within  the  time  prescribed 
by  the  contracting  officer  shall  render 
the  offer  ineligible  for  award. 

(2)  The  procedures  for  correcting 
minor  informalities  shall  not  be  used  to 
obtain  information  regarding  asserted 
restrictions  or  an  offeror's  suggested 
asserted  rights  category.  Questions 
regarding  the  justification  for  an 
asserted  restriction  or  asserted  rights 


category  must  be  pursued  in  accordance 
with  the  procedures  at  227.7103-13. 

(3)  The  restrictions  asserted  by  a 
successful  offeror  shall  be  attached  to  its 
contract  unless,  in  accordance  with  the 
procedures  at  227.7103-13.  the  parties 
have  agreed  that  an  asserted  restriction 
is  not  justified.  The  contract  attachment 
shall  provide  the  same  information 
regarding  identification  of  the  technical 
data,  the  asserted  rights  category,  the 
basis  for  the  assertion,  and  the  name  of 
the  person  asserting  the  restrictions  as 
required  by  paragraph  (d)  of  the 
solicitation  provision  at  252.227-7017. 
Subsequent  to  contract  award,  the 
clause  at  252.227-7013.  Rights  in 
Technical  Data — Noncommercial  Items, 
permits  the  contractor  to  make 
additional  assertions  under  certain 
conditions.  The  additional  assertions 
must  be  made  in  accordance  with  the 
procedures  and  in  the  format  prescribed 
by  that  clause. 

(4)  Neither  the  pre-  or  post-award 
assertions  made  by  the  contractor,  nor 
the  fact  that  certain  assertions  are 
identified  in  the  attachment  to  the 
contract,  determine  the  respective  rights 
of  the  parties.  As  provided  at  227.7103- 
13.  the  Government  has  the  right  to 
review,  verify,  challenge  and  validate 
restrictive  markings. 

(5)  Information  provided  by  offerors 
in  response  to  the  solicitation  provision 
may  be  used  in  the  source  selection 
process  to  evaluate  the  impact  on 
evaluation  factors  that  may  be  created 
by  restrictions  on  the  Government's 
ability  to  use  or  disclose  technical  data. 
However,  offerors  shall  not  be 
prohibited  from  offering  products  for 
which  the  offeror  is  entitled  to  provide 
the  Government  limited  rights  in  the 
technical  data  pertaining  to  such 
products  and  offerors  shall  not  be 
required,  either  as  a  condition  of  being 
responsive  to  a  solicitation  or  as  a 
condition  for  award,  to  sell  or  otherwise 
relinquish  any  greater  rights  in  technical 
data  when  the  offeror  is  entitled  to 
provide  the  technical  data  with  limited 
rights. 

(b)  Contractor  marking  requirements. 
The  clause  at  252.227-7013,  Rights  in 
Technical  Data — Noncommercial 
Items — 

(1)  Requires  a  contractor  that  desires 
to  restrict  the  Government's  rights  in 
technical  data  to  place  restrictive 
markings  on  the  data,  provides 
instructions  for  the  placement  of  the 
restrictive  markings,  and  authorizes  the 
use  of  certain  restrictive  markings;  and 

(2)  Requires  a  contractor  to  deliver, 
furnish,  or  otherwise  provide  to  the 
Government  any  technical  data  in 
which  the  Govenunent  has  previously 
obtained  rights  with  the  Goverrunent's 


pre-existing  rights  in  that  data  unless 
the  parties  have  agreed  otherwise  or 
restrictions  on  the  Government's  rights 
to  use,  modify,  reproduce,  release, 
perform,  display,  or  disclose  the  data 
have  expired.  When  restrictions  are  still 
applicable,  the  contractor  is  permitted 
to  mark  the  data  with  the  appropriate 
restrictive  legend  for  which  the  data 
qualified. 

(c)  Unmarked  technical  data.  (1) 
Technical  data  delivered  or  otherwise 
provided  under  a  contract  virithout 
restrictive  markings  shall  be  presumed 
to  have  been  delivered  with  unlimited 
rights  and  may  be  released  or  disclosed 
v«thout  restriction.  To  the  extent 
practicable,  if  a  contractor  has  requested 
permission  (see  paragraph  (c)(2)  of  this 
subsection)  to  correct  an  inadvertent 
omission  of  markings,  do  not  release  or 
disclose  the  technical  data  pending 
evaluation  of  the  request. 

(2)  A  contractor  may  request 
permission  to  have  appropriate  legends 
placed  on  uimiarked  technical  data  at  its 
expense.  The  request  must  be  received 
by  the  contracting  officer  vdthin  six 
months  following  the  furnishing  or 
delivery  of  such  data,  or  any  extension 
of  that  time  approved  by  the  contracting 
officer.  The  person  making  the  request 
must: 

(i)  Identify  the  technical  data  that 
should-  have  been  marked; 

(ii)  Demonstrate  that  the  omission  of 
the  marking  was  inadvertent,  the 
proposed  marking  is  justified  and 
conforms  with  the  requirements  for  the 
marking  of  technical  data  contained  in 
the  clause  at  252.227-7013;  and 

(iii)  Acknowledge,  in  writing,  that  the 
Government  has  no  liability  with 
respect  to  any  disclosure,  reproduction, 
or  use  of  the  technical  data  made  prior 
to  the  addition  of  the  marking  or 
resulting  from  the  omission  of  the 
marking. 

(3)  Contracting  officers  should  grant 
permission  to  mark  only  if  the  technical 
data  were  not  distributed  outside  the 
Government  or  were  distributed  outside 
the  Government  with  restrictions  on 
further  use  or  disclosure. 

227.71 03-1 1    Contractor  procedures  and 
records. 

(a)  The  clause  at  252.227-7013.  Rights 
in  Technical  Data — Noncommercial 
Items,  requires  a  contractor,  and  its 
subcontractors  or  suppliers  that  will 
deliver  technical  data  with  other  than 
unlimited  rights,  to  establish  and  follow 
wTitten  procedures  to  assure  that 
restrictive  markings  are  used  only  when 
authorized  and  to  maintain  records  to 
justify  the  validity  of  asserted 
restrictions  on  delivered  data. 
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(b)  The  clause  at  252.227-7037. 
Validation  of  Restrictive  Markings  on 
Technical  Data  requires  contractors  and 
their  subcontractors  at  any  tier  to 
maintain  records  sufficient  to  justify  the 
validity  of  restrictive  markings  on 
technical  data  delivered  or  to  be 
delivered  under  a  Government  contract. 

227.7103-12    Government  right  to 
establish  conformity  of  marldngs. 

(a)  Nonconforming  markings.  (1) 
Authorized  markings  are  identified  in 
the  clause  at  252.227-7013.  Rights  in 
Technical  Data — Noncommercial  Items. 
All  other  markings  are  nonconforming 
markings.  An  authorized  marking  that  is 
not  in  the  form,  or  differs  in  substance, 
from  the  marking  requirements  in  the 
clause  at  252.227-7013  is  also  a 
nonconforming  marking. 

(2)  The  correction  of  nonconforming 
markings  oq  technical  data  is  not 
subject  to  252.227-7037.  Validation  of 
Restrictive  Markings  on  Technical  Data. 
To  the  extent  practicable,  the 
contracting  officer  should  return 
technical  data  bearing  nonconforming 
markings  to  the  person  wrho  has  placed 
the  nonconforming  markings  on  such 
data  to  provide  that  person  an 
opportunity  to  correct  or  strike  the 
nonconforming  marking  at  that  persons 
expense.  If  that  person  fails  to  correct 
the  nonconformity  and  return  the 
corrected  data  within  60  days  following 
the  person's  receipt  of  the  data,  the 
contracting  officer  may  correct  or  strike 
_  the  nonconformity  at  that  person's 
'  expense.  When  it  is  impracticable  to 
return  technical  data  for  correction, 
contracting  officers  may  unilaterally 
correct  any  nonconforming  markings  at 
Government  expense.  Prior  to 
correction,  the  data  may  be  used  in 
accordance  with  the  proper  restrictive 
marking. 

(b)  Unjustified  markings.  (1)  An 
unjustified  marking  is  an  authorized 
marking  that  does  not  depict  accurately 
restrictions  applicable  to  the 
Government's  use.  modification, 
reproduction,  release,  performance, 
display,  or  disclosure  of  the  marked 
technical  data.  For  example,  a  limited 
rights  legend  placed  on  technical  data 
pertaining  to  items,  components,  or 
processes  that  were  developed  under  a 
Government  contract  either  exclusively 
at  Government  expense  or  with  mixed 
funding  (situations  under  which  the 
Government  obtains  unlimited  or 
government  purpose  rights)  is  an 
unjustified  marking. 

(2)  Contracting  officers  have  the  right 
to  review  and  challenge  the  validity  of 
unjustified  markings.  However,  at  any 
time  during  performance  of  a  contract , 
and  notwithstanding  existence  of  a 


challenge,  the  contracting  officer  and 
the  person  who  has  asserted  a  restrictive 
marking  may  agree  that  the  restrictive 
marking  is  not  justified.  Upon  such 
agreement,  the  contracting  officer  may, 
at  his  or  her  election,  either — 

(i)  Strike  or  correct  the  unjustified 
marking  at  that  person's  expense;  or 

(ii)  Return  the  technical  aata  to  the 
person  asserting  the  restriction  for 
correction  at  that  person's  expense.  If 
the  data  are  returned  and  that  person 
fails  to  correct  or  strike  the  unjustified 
restriction  and  return  the  corrected  data 
to  the  contracting  officer  within  60  days 
following  receipt  of  the  data,  the 
unjustified  marking  shall  be  corrected  or 
stricken  at  that  person's  expense. 

227.71 03-1 3    Government  right  to  review, 
verify,  challenge  and  validate  asserted 
restrictions. 

(a)  General.  An  offeror's  assertion(s) 
of  restrictions  on  the  Government's 
rights  to  use.  modify,  reproduce,  release, 
or  disclose  technical  data  do  not,  by 
themselves,  determine  the  extent  of  the 
Government's  rights  in  the  technical 
data.  Under  10  U.S.C.  2321,  the 
Government  has  the  right  to  challenge 
asserted  restrictions  when  there  are 
reasonable  grounds  to  question  the 
validity  of  the  assertion  and  continued 
adherence  to  the  assertion  would  make 
it  impractical  to  later  procure 
competitively  the  item  to  which  the  data 
pertain. 

(b)  Pre-award  considerations.  The 
challenge  procedures  required  by  10 
U.S.C.  2321  could  significantly  delay 
awards  under  competitive . 
procurements.  Therefore,  avoid 
challenging  asserted  restrictions  prior  to 
a  competitive  contract  award  unless 
resolution  of  the  assertion  is  essential 
for  successful  completion  of  the 
procurement. 

(c)  Challenge  and  validation. 
Contracting  officers  must  have 
reasonable  grounds  to  challenge  the 
current  validity  of  an  asserted 
restriction.  Before  issuing  a  challenge  to 
an  asserted  restriction,  carefully 
consider  all  available  information 
pertaining  to  the  assertion.  All 
challenges  must  be  made  in  accordance 
with  the  provisions  of  the  clause  at 
252.227-7037.  Validation  of  Restrictive 
Markings  on  Technical  Data. 

(1)  Challenge  period.  Asserted 
restrictions  should  be  reviewed  before 
acceptance  of  technical  data  deliverable 
under  the  contract.  Assertions  must  be 
challenged  within  three  years  after  final 
payment  under  the  contract  or  three 
years  after  delivery  of  the  data, 
whichever  is  later.  However,  restrictive 
markings  ma^be  challenged  at  any  time 
if  the  teclffttal  data — 
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(i)  Are  publicly  available  without 
restrictions; 

(ii)  Have  been  provided  to  the  United 
States  without  restriction;  or 

(iii)  Have  been  otherwise  made 
available  without  restriction  other  than 
a  release  or  disclosure  resulting  from  the 
sale,  transfer,  or  other  assignment  of 
interest  in  the  technical  data  to  emother 
party  or  the  sale  or  transfer  of  some  or 
all  of  a  business  entity  or  its  assets  to 
another  party. 

(2)  Pre-challenge  requests  for 
information,  (i)  After  consideration  of 
the  situation  described  in  paragraph 
(c)(3)  of  this  subsection,  contracting 
officers  may  request  the  person  asserting 
a  restriction  to  furnish  a  written 
explanation  of  the  facts  and  supporting 
documentation  for  the  assertion  in 
sufficient  detail  to  enable  the 
contracting  officer  to  ascertain  the  basis 
of  the  restrictive  markings.  Additional 
supporting  documentation  may  be 
requested  when  the  explanation 
provided  by  the  person  making  the 
assertion  does  not.  in  the  contracting 
officer's  opinion,  establish  the  validity 
of  the  assertion. 

(ii)  If  the  person  asserting  the 
restriction  fails  to  respond  to  the 
contracting  officer's  request  for 
information  or  additional  supporting 
documentation,  or  if  the  information 
submitted  or  any  other  available 
information  pertaining  to  the  validity  of 
a  restrictive  marking  does  not  justify. the 
asserted  restriction,  a  challenge  should 
be  considered. 

[3]Transacting  matters  directly  with 
subcontracts.  The  clause  at  252.227- 
7037  obtains  the  contractor's  agreement 
that  the  Government  may  transact 
matters  under  the  clause  directly  with  a 
subcontractor,  at  any  tier,  without 
creating  or  implying  privity  of  contract. 
Contracting  officers  should  permit  a 
subcontractor  or  supplier  to  transact 
challenge  and  validation  matters 
directly  with  the  Government  when — 

(i)  A  subcontractor's  or  supplier's 
business  interests  in  its  technical  data 
would  be  compromised  if  the  data  were 
disclosed  to  a  higher  tier  contractor; 

(ii)  There  is  reason  to  believe  that  the 
contractor  will  not  respond  in  a  timely 
manner  to  a  challenge  and  an  untimely 
response  would  jeopardize  a 
subcontractor's  or  suppliers  right  to 
assert  restrictions;  or 

(iii)  Requested  to  do  so  by  a 
subcontractor  or  supplier. 

(4)  Challenge  notice.  Do  not  issue  a 
challenge  notice  unless  there  are 
reasonable  grounds  to  question  the 
validity  of  an  assertion.  Assertions  may 
be  challenged  whether  or  not  supporting 
documentation  was  requested  from  the 
person  asserting  the  restriction. 


Challenge  notices  must  be  in  writing 
and  issued  to  the  contractor  or,  after 
consideration  of  the  situations  described 
in  paragraph  (c)(3)  of  this  subsection, 
the  person  asserting  the  restriction.  The 
challenge  notice  must  include  the 
information  in  paragraph  (e)  of  the 
clause  at  252.227-7037. 

(5)  Extension  of  response  time.  The 
contracting  officer,  at  his  or  her 
discretion,  may  extend  the  time  for 
response  contained  in  a  challenge 
notice,  as  appropriate,  if  the  contractor 
submits  a  timely  written  request 
showing  the  need  for  additional  time  to 
prepare  a  response. 

(6)  Contracting  officer's  final  decision. 
Contracting  officers  must  issue  a  final 
decision  for  each  challenged  assertion, 
whether  or  not  the  assertion  has  been 
justified. 

(i)  A  contracting  officer's  final 
decision  that  an  assertion  is  not  justified 
must  be  issued  a  soon  as  practicable 
following  the  failure  of  the  person 
asserting  the  restriction  to  respond  to 
the  contracting  officer's  challenge 
within  60  days,  or  any  extension  to  that 
time  granted  by  the  contracting  officer. 

(ii)  A  contracting  officer  who, 
following  a  challenge  and  response  by 
the  person  asserting  the  restriction, 
determines  that  an  asserted  restriction  is 
justified,  shall  issue  a  final  decision 
sustaining  the  validity  of  the  asserted 
restriction.  If  the  asserted  restriction 
was  made  subsequent  to  submission  of 
the  contractor's  offer,  add  the  asserted 
restriction  to  the  contract  attachment. 

(iii)  A  contracting  officer  who 
determine  that  the  validity  of  an 
asserted  restriction  has  not  been 
justified  shall  issue  a  contracting 
officer's  final  decision  within  the  time 
firames  prescribed  in  252.227-7037.  As 
provided  in  paragraph  (g)  of  that  clause, 
the  Government  is  obligated  to  continue 
to  respect  the  asserted  restrictions 
through  final  disposition  of  any  appeal 
unless  the  agency  head  notifies  the 
person  asserting  the  restriction  that 
urgent  or  compelling  circumstances  do 
not  permit  the  Government  to  continue 
to  respect  the  asserted  restriction. 

(7)  Multiple  challenges  to  an  asserted 
restriction.  When  more  than  one 
contracting  offider  challenges  an 
asserted  restriction,  the  contracting 
officer  who  made  the  earliest  challenge 
is  responsible  for  coordinating  the 
Govenunent  challenges.  That 
contracting  officer  shall  consult  with  all 
other  contracting  officers  making 
challenges,  verify  that  all  challenges 
apply  to  the  same  asserted  restriction 
and.  after  consulting  with  the 
contractor,  subcontractor,  or  supplier 
asserting  the  restriction,  issue  a 
schedule  that  provides  that  person  a 


reasonable  opportunity  to  respond  to 
each  challenge. 

(8)  Validation.  Only  a  contracting 
officer's  final  decision,  or  actions  of  an 
agency  board  of  contract  appeals  or  a 
court  of  competent  jurisdiction,  that 
sustain  the  validity  of  an  asserted 
restriction  constitute  validation  of  the 
asserted  restriction. 

227.7103-14    Conformity,  acceptance,  and 
\Marranty  of  technical  data. 

(a)  Statutory  requirements.  10  U.S.C. 
2320— 

(1)  Requires  contractors  to  furnish 
written  assurance,  at  the  time  technical 
data  are  delivered  or  are  made  available 
to  the  Government,  that  the  technical 
data  are  complete,  accurate,  and  satisfy 
the  requirements  of  the  contract 
concerning  such  data; 

(2)  Provides  for  the  establishment  of 
remedies  applicable  to  technical  data 
found  to  be  incomplete,  inadequate,  or 
not  to  satisfy  the  requirements  of  the 
contract  concerning  such  data;  and 

(3)  Authorizes  agency  heads  to 
withhold  payments  (or  exercise  such 
other  remedies  an  agency  head 
considers  appropriate)  during  any 
period  if  the  contractor  does  not  meet 
the  requirements  of  the  contract 
pertaining  to  the  delivery  of  technical 
data. 

(b)  Conformity  and  acceptance.  (1) 
Solicitations  and  contracts  requiring  the 
delivery  of  technical  data  shall  specify 
the  requirements  the  data  must  satisfy  to 
be  acceptable.  Contracting  officers,  or 
their  authorized  representatives,  are 
responsible  for  determining  whether 
technical  data  tendered  for  acceptance 
conform  to  the  contractual 
requirements. 

(2)  The  clause  at  252.227-7030, 
Technical  Data — Withholding  of 
Payment,  provides  for  withholding  up 
to  10  percent  of  the  contract  price 
pending  correction  or  replacement  of 
the  nonconforming  technical  data  or 
negotiation  of  an  equitable  reduction  in 
contract  price.  The  amoimt  subject  to 
withholc^ng  may  be  expressed  as  a  fixed 
dollar  amount  or  as  a  percentage  of  the 
contract  price.  In  either  case,  the 
amount  shall  be  determined  giving 
consideration  to  the  relative  value  and 
importance  of  the  data.  For  example — 

(i)  When  the  sole  purpose  of  a 
contract  is  to  produce  the  data,  the 
relative  value  of  that  data  may  be 
considerably  higher  than  the  value  of 
data  produced  under  a  contract  where 
the  production  of  the  data  is  a 
secondary  objective;  or 

(ii)  When  the  Government  will 
maintain  or  repair  items,  repair  and 
maintenance  data  may  have  a 
considerably  higher  relative  value  than 


data  that  merely  describe  the  item  or 
provide  performance  characteristics. 

(3)  Do  not  accept  technical  data  that 
do  not  conform  to  the  contractual 
requirements  in  all  respects.  Except  for 
nonconforming  restrictive  markings  (see 
paragraph  (b)(4)  of  this  subsection), 
correction  or  replacement  of 
nonconforming  data  or  an  equitable 
reduction  in  contract  price  when 
correction  or  replacement  of  the 
nonconforming  data  is  not  practicable  or 
is  not  in  the  Government's  interests, 
shall  be  accompUshed  in  accordance 
with — 

(i)  The  provisions  of  a  contract  clause 
providing  for  inspection  and  acceptance 
of  deliverables  and  remedies  for 
nonconforming  deliverables;  or 

(ii)  The  procedures  at  FAR  46.407(c) 
through  (g),  if  the  contract  does  not 
contain  an  inspection  clause  providing 
remedies  for  nonconforming 
deliverables. 

(4)  Follow  the  procedures  at 
227.7103-12(a)(2)  if  nonconforming 
markings  are  the  sole  reason  technical 
data  fail  to  conform  to  contractual 
requirements.  The  clause  at  252.227- 
7030  may  be  used  to  withhold  an 
amount  for  payment,  consistent  with  the 
terms  of  the  clause,  pending  correction 
of  the  nonconforming  markings. 

(c)  Warranty.  (1)  The  intended  use  of 
the  technical  data  and  the  cost,  if  any, 
to  obtain  the  warranty  should  be 
considered  before  deciding  to  obtain  a 
data  warranty  (see  FAR  46.703).  The  fact 
that  a  particular  item,  component,  or 
process  is  or  is  not  warranted  is  not  a 
consideration  in  determining  whether  or 
not  to  obtain  a  warranty  for  the 
technical  data  that  pertain  to  the  item, 
component,  or  process.  For  example,  a 
data  warranty  should  be  considered  if 
the  Government  intends  to  repair  or 
maintain  an  item  and  defective  repair  or 
maintenance  data  would  impair  the 
Government's  effective  use  of  the  item 
or  result  in  increased  costs  to  the 
Government. 

(2)  As  prescribed  in  246.710,  use  the 
clause  at  252.246-7001,  Warranty  of 
Data,  and  its  alternates,  or  a 
substantially  similar  clause  when  the 
Government  needs  a  specific  warranty 
of  technical  data. 

227.71 03-1 5    Subcontractor  rights  in 
technical  data. 

(a)  10  U.S.C.  2320  provides 
subcontractors  at  all  tiers  the  same 
protection  for  their  rights  in  data  as  is 
provided  to  prime  contractors.  The 
clauses  at  252.227-7013,  Rights  in 
Technical  Data — Noncommercial  Items, 
and  252.227-7037,  Validation  of 
Restrictive  Markings  on  Technical  Data, 
implement  the  statutory  requirements. 
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(b)  10  U.S.C.  2321  permits  a 
subcontractor  to  transact  directly  with 
the  Government  matters  relating  to  the 
validation  of  its  asserted  restrictions  on 
the  Government's  rights  to  use  or 
disclose  technical  data.  The  clause  at 
252.227-7037  obtains  a  contractor's 
agreement  that  the  direct  transaction  of 
validation  or  challenge  matters  with 
subcontractors  at  any  tier  does  not 
establish  or  imply  privity  of  contract. 
When  a  subcontractor  or  supplier 
exercise  its  right  to  transact  validation 
matters  directly  with  the  Government, 
contracting  officers  shall  deal  directly 
with  such  persons,  as  provided  at 
227.7103-13(c)(3). 

(c)  Require  prime  contractors  whose 
contracts  include  the  following  clauses 
to  include  those  clauses,  without 
modification  except  for  appropriate 
identification  of  the  parties,  in  contracts 
with  subcontractors  or  suppliers,  at  all 
tiers,  who  will  be  furnishing  technical 
data  in  response  to  a  Government 
requirement: 

(1)  252.227-7013,  Rights  in  Technical 
Data — Noncommercial  Items; 

(2)  252.227-7025.  Limitations  on  the 
Use  or  Disclosure  of  Government- 
Furnished  Information  Marked  with 
Restrictive  Legends; 

(3)  252.227-7028.  Technical  Data  or 
Computer  Software  Previously 
Delivered  to  the  Government;  and 

(4)  252.227-7037.  Validation  of 
Restrictive  Markings  on  Technical  Data. 

(d)  Do  not  require  contractors  to  have 
their  subcontractors  or  suppliers  at  any 
tier  relinquish  rights  in  technical  data  to 
the  contractor,  a  higher  tier 
subcontractor,  or  to  the  Government,  as 
a  condition  for  award  of  any  contract, 
subcontract,  purchase  order,  or  similar 
instrument  except  for  the  rights 
obtained  by  the  Government  under  the 
Rights  in  Technical  Data — 
Noncommercial  Items  clause  contained 
in  the  contractor's  contract  with  the 
Government. 

227.7103-16  Providing  technical  data  to 
foreign  governments,  foreign  contractors, 
or  international  organizations. 

Technical  data  may  be  released  or 
disclosed  to  foreign  governments, 
foreign  contractors,  or  international 
organizations  only  if  release  or 
disclosure  is  otherwise  permitted  both 
by  Federal  export  controls  and  other 
national  security  laws  or  regulations. 
Subject  to  such  laws  and  regulations, 
the  Department  of  Defense — 

(a)  May  release  or  disclose  technical 
data  in  which  it  has  obtained  unHmited 
rights  to  such  foreign  entities  or 
authorize  the  use  of  such  data  by  those 
entities;  and 


(b)  Shall  not  release  or  disclose 
technical  data  for  which  restrictions  on 
use,  release,  or  disclosure  have  been 
asserted  to  foreign  entities,  or  authorize 
the  use  of  technical  data  by  those 
entities,  unless  the  intended  recipient  is 
subject  to  the  same  provisions  as 
included  in  the  use  and  non-disclosure 
agreement  at  227.7103-7  and  the 
requirements  of  the  clause  at  252.227- 
7103,  Rights  in  Technical  Data- 
Noncommercial  Items,  governing  use, 
modification,  reproduction,  release, 
performance,  display,  or  disclosure  of 
such  data  have  been  satisfied. 

227.71 03-1 7    Overseas  contracts  with 
foreign  sources. 

(a)  The  clause  at  252.227-7032,  Rights 
in  Technical  Data  and  Computer 
Software  (Foreign),  may  be  used  in 
contracts  with  foreign  contractors  to  be 
performed  overseas,  except  Canadian 
purchases  (see  paragraph  (c)  of  this 
subsection),  in  lieu  of  the  clause  at 
252.227-7013,  Rights  in  Technical 
Data— Noncommercial  Items,  when  the 
Government  requires  the  unrestricted 
right  to  use,  modify,  reproduce, 
perform,  display,  release  or  disclose  all 
technical  data  to  be  delivered  under  the 
contract.  Do  not  use  the  clause  in 
contracts  for  existing  or  special  works. 

(b)  When  the  Government  does  not 
require  unlimited  rights,  the  clause  at 
252.227-7032  may  be  modified  to 
accommodate  the  needs  of  a  specific 
overseas  procurement  situation.  The 
Government  should  obtain  rights  in  the 
technical  data  that  are  not  less  than  the 
rights  the  Government  would  have 
obtained  under  the  data  rights  clause(s) 
prescribed  in  this  part  for  a  comparable 
procurement  performed  within  the 
United  States  or  its  possessions. 

(c)  Contracts  for  Canadian  purchases 
shall  include  the  appropriate  data  rights 
clause  prescribed  in  this  part  for  a 
comparable  procurement  performed 
within  the  United  States  or  its 
possessions. 

227.7104  Contracts  under  the  Small 
Business  Innovative  Research  (SBIR) 
Program. 

(a)  Use  the  clause  at  252.227-7018, 
Rights  in  Noncommercial  Technical 
Data  and  Computer  Software — Small 
Business  Innovative  Research  (SBIR) 
Program,  when  technical  data  or 
computer  software  will  be  generated 
during  performance  of  contracts  under 
the  SBIR  program. 

(b)  Under  the  clause  at  252.227-7018, 
the  Government  obtains  a  royalty-free 
license  to  use  technical  data  marked 
with  an  SBIR  data  rights  legend  only  for 
government  purposes  during  the  period 
commencing  with  contract  award  and 


ending  five  years  after  completion  of  the 
project  under  which  the  data  were 
generated.  Upon  expiration  of  the  five- 
year  restrictive  license,  the  Government 
has  unlimited  rights  in  the  SBIR  data. 
During  the  license  period,  the 
Government  may  not  release  or  disclose 
SBIR  data  to  any  person  other  than  its 
support  services  contractors  except — 

(1)  For  evaluational  purposes; 

(2)  As  expressly  permitted  by  the 
contractor;  or 

(3)  A  use,  release,  or  disclosure  that 
is  necessary  for  emergency  repair  or 
overhaul  of  items  operated  by  the 
Government. 

(c)  Do  not  make  any  release  or 
disclosure  permitted  by  paragraph  (b)  of 
this  section  unless,  prior  to  release  or 
disclosure,  the  intended  recipient  is 
subject  to  the  use  and  nondisclosure 
agreement  at  227.7103-7. 

(d)  Use  the  clause  at  252.227-7018 
with  its  Alternate  I  in  research  contracts 
when  the  contracting  officer  determines, 
in  consultation  with  counsel,  that 
public  dissemination  by  the  contractor 
would  be — 

(1)  In  the  interest  of  the  Government; 
and 

(2)  Facilitated  by  the  Government 
relinquishing  its  right  to  publish  the 
work  for  sale,  or  to  have  others  publish 
the  work  for  sale  on  behalf  of  the 
Government. 

(e)  Use  the  following  provision  and 
clauses  in  SBIR  solicitations  and 
contracts  that  include  the  clause  at 
252.227-7018: 

(1)  252.227-7016,  Rights  in  Bid  or 
Proposal  Information; 

(2)  252.227-7017,  Identification  and 
Assertion  of  Use,  Release,  or  Disclosure 
Restrictions; 

(3)  252.227-7019,  VaUdation  of 
Asserted  Restrictions — Computer 
Software; 

(4)  252.227-7030.  Technical  Data- 
Withholding  of  Payment; 

(5)  252.227-7036,  Certification  of 
Technical  Data  Conformity;  and 

(6)  252.227-7037,  VaUdation  of 
Restrictive  Markings  on  Technical  Data 
(paragraph  (e)  of  the  clause  contains 
information  that  must  be  included  in  a 
challenge). 

(f)  Use  the  following  clauses  and 
provision  in  SBIR  solicitations  and 
contracts  in  accordance  with  the 
guidance  at  227.7103-6  (c)  and  (d): 

(1)  252.227-7025.  Limitations  on  the 
Use  or  Disclosure  of  Government- 
Furnished  Information  Marked  with 
Restrictive  Legends;  and 

(2)  252.227-7028,  Technical  Data  or 
Computer  Software  Previously 
Delivered  to  the  Government. 
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227.71 05    Contracts  for  the  acquisition  of 
existing  works. 

227.7105-1    General. 

(a)  Existing  works  include  motion 
pictures,  television  recordings,  video 
recordings,  and  other  audiovisual  works 
in  any  medium;  sound  recordings  in  any 
medium;  musical,  dramatic,  and  literary 
works;  pantomimes  and  choreographic 
works;  pictorial,  graphic,  and  sculptural 
works;  and  works  of  a  similar  nature. 
Usually,  these  or  similar  works  were  not 
first  created,  developed,  generated, 
originated,  prepared,  or  produced  under 
a  Government  contract.  "Therefore,  the 
Government  must  obtain  a  license  in  the 
work  if  it  intends  to  reproduce  the  work, 
distribute  copies  of  the  work,  prepare 
derivative  works,  or  perform  or  display 
the  work  publicly.  When  the 
Government  is  not  responsible  for  the 
content  of  an  existing  work,  it  should 
require  the  copyright  owner  to 
indemnify  the  Government  for  Uabiliti^ 
that  may  arise  out  of  the  content, 
performance,  use,  or  disclosure  of  such 
data. 

(b)  Follow  the  procedures  at  227.7106 
for  works  which  will  be  first  created, 
developed,  generated,  originated, 
prepared,  or  produced  under  a 
Government  contract  and  the 
Government  needs  to  control 
distribution  of  the  work  or  has  a  specific 
need  to  obtain  indemnity  for  liabilities 
that  may  arise  out  of  the  creation, 
content,  performance,  use,  or  disclosure 
of  the  work  or  from  libelous  or  other 
unlawful  material  contained  in  the 
work.  Follow  the  procedures  at 
227.7103  when  the  Government  does 
not  need  to  control  distribution  of  such 
works  or  obtain  such  indemnities. 

227.7105-2    Acquisition  of  existing  works 
without  modification 

(a)  Use  the  clause  at  252.227-7021, 
Rights  in  Data — Existing  Works,  in  lieu 
of  the  clause  at  252.227-7013,  Rights  in 
Technical  Data — Noncommercial  Items, 
in  solicitations  and  contracts 
exclusively  for  existing  works  when — 

(1)  The  existing  works  will  be 
acquired  without  modification;  and 

(2)  The  Government  requires  the  right 
to  reproduce,  prepeue  derivative  works, 
or  publicly  perform  or  display  the 
existing  works;  or 

(3)  The  Government  has  a  specific 
need  to  obtain  indemnity  for  liabilities 
that  may  arise  out  of  the  content, 
performance,  use,  or  disclosure  of  such 
data. 

(b)  The  clause  at  252.227-7021 
provides  the  Government,  and  others 
acting  on  its  behalf,  a  paid-up,  non- 
exclusive, irrevocable,  world-wide 
license  to  reproduce,  prepare  derivative 


works  and  publicly  perform  or  display 
the  works  called  for  by  a  contract  and 
to  authorize  others  to  do  so  for 
government  purposes. 

(c)  A  contract  clause  is  not  required 
to  acquire  existing  works  such  as  books, 
magazines  and  periodicals,  in  any 
storage  or  retrieval  medium,  when  the 
Government  will  not  reproduce  the 
books,  magazines  or  periodicals,  or 
prepare  derivative  works. 

227.7105-3    Acquisition  of  modified 
existing  works. 

Use  the  clause  at  252.227-7020. 
Rights  in  Special  Works,  in  solicitations 
and  contracts  for  modified  existing 
works  in  Ueu  of  the  clause  at  252.227- 
7021,  Rights  in  Data— Existing  Works. 

227.7106    Contracts  for  special  works. 

(a)  Use  the  clause  at  252.227-7020, 
Rights  in  Special  Works,  in  solicitations 
and  contracts  where  the  Government 
has  a  specific  need  to  control  the 
distribution  of  works  first  produced, 
created,  or  generated  in  the  performance 
of  a  contract  and  required  to  be 
delivered  under  that  contract,  including 
controlling  distribution  by  obtaining  an 
assignment  of  copyright,  or  a  specific 
need  to  obtain  indemnity  for  liabilities 
that  may  arise  out  of  the  creation, 
delivery,  use,  modification, 
reproduction,  release,  performance, 
display,  or  disclosure  of  such  works. 
Use  the  clause — 

(1)  In  lieu  of  the  clause  at  252.227- 
7013,  Rights  in  Technical  Data- 
Noncommercial  Items,  when  the 
Government  must  own  or  control 
copyright  in  all  works  first  produced, 
created,  or  generated  and  required  to  be 
delivered  under  a  contract;  or 

(2)  In  addition  to  the  clause  at 
252.227-7013  when  the  Government 
must  own  or  control  copyright  in  a 
portion  of  a  work  first  produced, 
created,  or  generated  and  required  to  be 
delivered  under  a  contract.  The  specific 
portion  in  which  the  Government  must 
own  or  control  copyright  must  be 

.identified  in  a  special  contract 
requirement. 

fb)  Although  the  Government  obtains 
an  assignment  of  copyright  and 
unlimited  rights  in  a  special  work  under 
the  clause  at  252.227-7020,  the 
contractor  retains  use  and  disclosure 
rights  in  that  work.  If  the  Government 
needs  to  restrict  a  contractor's  rights  to 
use  or  disclose  a  special  work,  it  must 
also  negotiate  a  special  license  which 
specifically  restricts  the  contractor's  use 
or  disclosure  rights. 

(c)  The  clause  at  252.227-7020  does 
not  permit  a  contractor  to  incorporate 
into  a  special  work  any  works 
copyrighted  by  others  unless  the 


contractor  obtains  the  contracting 
oflicer's  permission  to  do  so  and  obtains 
for  the  Government  a  non-exclusive, 
paid  up,  world-wide  license  to  make 
and  distribute  copies  of  that  work,  to 
prepare  derivative  works,  to  perform  or 
display  publicly  any  portion  of  the 
work,  and  to  permit  others  to  do  so  for 
govenmient  purposes.  Grant  permission 
only  when  the  Govenunent's 
requirements  caimot  be  satisfied  unless 
the  third  party  work  is  included  in  the 
deliverable  work. 

(d)  Examples  of  works  which  may  be 
procured  under  the  Rights  in  Special 
Works  clause  include,  but  are  not 
limited,  to  audiovisual  works,  computer 
data  bases,  computer  software 
documentation,  scripts,  soundtracks, 
musical  compositions,  and  adaptations; 
histories  of  departments,  agencies, 
services  or  units  thereof;  surveys  of 
Government  estabfishments; 
instructional  works  or  guidance  to 
Government  officers  and  employees  on 
the  discharge  of  their  official  duties; 
reports,  books,  studies,  surveys  or 
similar  documents;  collections  of  data 
containing  information  pertaining  to 
individuals  that,  if  disclosed,  would 
violate  the  right  of  privacy  or  publicity 
of  the  individuals  to  whom  the 
information  relates;  or  investigative 
reports. 

227.7101     Contracts  for  architect-engineer 
services. 

This  section  sets  forth  poUcies  and 
procedures,  pertaining  to  data, 
copyrights,  and  restricted  designs 
unique  to  the  acquisition  of 
construction  and  architect-engineer 
services. 

227.7101-1    Architectural  designs  and  data 
clauses  for  architect-engineer  or 
construction  contracts. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  subsection  and  in  227.7107- 
2,  use  the  clause  at  252.227-7022, 
Govermnent  Rights  (Unlimited),  in 
sohcitations  and  contracts  for  architect- 
engineer  services  and  for  construction 
involving  architect -engineer  services. 

(b)  When  the  purpose  of  a  contract  for 
architect -engineer  services,  or  for 
construction  involving  architect- 
engineer  services,  is  to  obtain  a  unique 
architectural  design  of  a  building,  a 
monument,  or  construction  of  similar 
nature,  which  for  artistic,  aesthetic  or 
other  special  reasons  the  Government 
does  not  want  duplicated,  the 
Government  may  acquire  exclusive 
control  of  the  data  pertaining  to  the 
design  by  including  the  clause  at 
252.227-7023,  Drawings  and  Other  Data 
to  Become  Property  of  Government,  in 
solicitations  and  contracts. 
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(c)  The  Government  shall  obtain 
unlimited  rights  in  shop  drawings  for 
construction.  In  solicitations  and 
contracts  calling  for  deUvery  of  shop 
drawings,  include  the  clause  at 
252.227-7033.  Rights  in  Shop  Drawings. 

227.71 02-2  Contracts  for  constructton 
supplies  and  research  and  development 
«K>rfc. 

Use  the  provisions  and  clauses 
required  by  227-7103-6  and  227.7203- 
6  when  the  acquisition  is  limited  to — 

(a)  Construction  suppHes  or  materials; 

(b)  Experimental,  developmental,  or 
research  work,  or  test  and  evaluation 
studies  of  structures,  equipment, 
processes,  or  materials  for  use  in 
construction;  or 

(c)  Both. 

227.7107-3    ApprovaJ  of  restricted  designs. 

The  clause  at  252.227-7024,  Notice 
and  Approval  of  Restricted  Designs, 
may  be  included  in  architect-engineer 
contracts  to  permit  the  Government  to 
make  informed  decisions  concerning 
noncompetitive  aspects  of  the  design. 

227.71 08    Contractor  data  repositories. 

(a)  Contractor  data  repositories  may 
be  established  when  permitted  by 
agency  procedures.  The  contractual 
instrument  establishing  the  data 
repository  must  require,  as  a  minimum, 
the  data  repository  management 
contractor  to — 

(1)  Establish  and  maintain  adequate 
procedures  for  protecting  technical  data 
delivered  to  or  stored  at  the  repository 
from  unauthorized  release  or  disclosure; 

(2)  Establish  and  maintain  adequate 
procedures  for  controlling  the  release  or 
disclosure  of  technical  data  from  the 
repository  to  third  parties  consistent 
with  the  Government's  rights  in  such 
data; 

(3)  When  required  by  the  contracting 
officer,  deliver  data  to  the  Government 
on  paper  or  in  other  specified  media; 

(4)  Be  responsible  for  maintaining  the 
currency  of  data  delivered  directly  by 
Government  contractors  or 
subcontractors  to  the  repository; 

(5)  Obtain  use  and  non-disclosure 
agreements  (see  227.7103-7)  from  all 
persons  to  whom  government  purpose 
rights  data  is  released  or  disclosed;  and 

(6)  Indemnify  the  Government  from 
any  liability  to  data  owners  or  licensors 
resulting  from,  or  as  a  consequence  of. 
a  release  or  disclosure  of  technical  data 
made  by  the  data  repository  contractor 
or  its  officers,  employees,  agents,  or 
representatives. 

(b)  If  the  contractor  is  or  will  be  the 
data  repository  manager,  the 
contractor's  data  management  and 
distribution  responsibilities  must  be 


identified  in  the  contract  or  the  contract 
must  reference  the  agreement  between 
the  Government  and  the  contractor  that 
establishes  those  responsibilities. 

(c)  If  the  contractor  is  not  and  will  not 
be  the  data  repository  manager,  do  not 
require  a  contractor  or  subcontractor  to 
deliver  technical  data  marked  with 
limited  rights  legends  to  a  data 
repository  managed  by  another 
contractor  unless  the  contractor  or 
subcontractor  who  has  asserted  limited 
rights  agrees  to  release  the  data  to  the 
repository  or  has  authorized,  in  writing, 
the  Government  to  do  so. 

(d)  Repository  procedures  may 
provide  for  the  acceptance,  delivery, 
and  subsequent  distribution  of  technical 
data  in  storage  media  other  than  paper, 
including  direct  electronic  exchange  of 
data  between  two  computers.  The 
procedures  must  provide  for  the 
identification  of  any  portions  of  the  data 
provided  with  restrictive  legends,  when 
appropriate.  The  acceptance  criteria 
must  be  consistent  with  the  authorized 
delivery  format. 

Subpart  227.72— Rights  in  Computer 
Software  and  Computer  Software 
Documentation 

7.  A  new  subpart  227.72  is  added  to 
read  as  follows: 

Subpart  227.72— flights  in  Computer 
Software  and  Computer  Software 
Documentation 

Sec. 

227.7200  Scope  of  subpart. 

227.7201  Etefinitions. 

227.7202  Commercial  computer  software 
and  commercial  computer  software 
documentation. 

227.7202-1     Policy. 

227.7202-2     Obtaining  commercial 

computer  software  or  commercial 

computer  software  documentation. 
227.7202-3     Rights  in  commercial  computer 

software  or  commercial  computer 

software  documentation. 
227.7202-4    Contract  clause. 

227.7203  Noncommercial  computer 
software  and  noncommercial  computer 
software  documentation. 

227.7203-1     Policy. 

227.7203-2     Acquisition  of  noncommercial 
computer  software  and  computer 
software  documentation. 

227.7203-3     Early  identification  of  computer 
software  or  computer  software 
documentation  to  be  furnished  to  the 
Government  with  restrictions  on  use. 
reproduction  or  disclosure. 

227.7203—4     License  rights. 

227.7203-5    Goverhment  rights. 

227.7203-6    Contract  clauses. 

227.7203-7     Reserved. 

227.7203-8    Deferred  delivery  and  deferred 
ordering  or  computer  software  and 
computer  software  documentation. 

227.7203-9    Copyright. 


227.7203-10    Contractor  identification  and 
marking  of  computer  software  or 
computer  software  documentation  to  be 
furnished  with  restrictive  markings. 

227.7203-11    Contractor  procedures  and 
records. 

227.7203-12    Government  right  to  establish 
conformity  of  markings. 

227.7203-13  Government  right  to  review, 
verify,  challenge  and  validate  asserted 
restrictions. 

227.7203-14    Conformity,  acceptance,  and 
warranty  of  computer  software  and 
computer  software  documentation. 

227.7203-15    Subcontractor  rights  in 

computer  software  or  computer  software 
documentation. 

227.7203-16    Providing  computer  software 
or  computer  software  documentation  to 
foreign  governments,  foreign  contractors, 
or  international  organizations. 

227.7203-17    Overseas  contracts  with 
foreign  sources. 

227.7204  Contracts  under  the  Small 
Business  Innovative  Research  Program. 

227.7205  Contracts  for  special  worlcs. 

227.7206  Contracts  for  architect-engineer 
services. 

227.7207  Contractor  data  repositories. 

Subpart  227.72— Rights  \n  Computer 
Software  and  Computer  Software 
Documentation 


227.7200    Scope  of  subpart 

This  subpart — 

(a)  Prescribes  policies  and  procedures 
for  the  acquisition  of  computer  software 
and  computer  software  documentation, 
and  the  rights  to  use,  modify,  reproduce, 
release,  perform,  display,  or  disclose 
such  software  or  documentation.  It 
implements  requirements  in  the 
following  laws  and  Executive  Order: 

(1)  10  U.S.C.  2302(4). 

(2)  10  U.S.C.  2305  (subsection  (d)(4)). 

(3)  10  U.S.C.  2320. 

(4)  10  U.S.C.  2321. 

(5)  10  U.S.C.  2325. 

(6)  Executive  Order  12591  (subsection 
1(b)(6)). 

(b)  Does  not  apply  to  computer 
software  or  computer  software 
documentation  acquired  under  GSA 
schedule  contracts. 

227.7201     Definitions. 

(a)  As  used  in  this  subpart,  unless 
otherwise  specifically  indicated,  the 
terms  "offeror"  and  "contractor" 
include  an  offeror's  or  contractor's 
subcontractors,  suppliers,  or  potential 
subcontractors  or  suppliers  at  any  tier. 

(b)  Other  terms  used  in  this  subpart 
are  defined  in  the  clause  at  252.227- 
7014,  Rights  in  Noncommercial 
Computer  Software  and  Noncommercial 
Computer  Software  Documentation. 
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227.7202    Commercial  computer  software 
and  commercial  computer  software 
documentation. 

227.7202-1     Policy. 

(a)  Commercial  computer  software  or 
commercial  computer  software 
documentation  shall  be  acquired  under 
the  licenses  customarily  provided  to  the 
public  imless  such  licenses  are 
inconsistent  with  Federal  procurement 
law  or  do  not  otherwise  satisfy  user 
needs. 

(b)  Commercial  computer  software 
and  commercial  computer  software 
documentation  shall  be  obtained 
competitively,  to  the  maximum  extent 
practicable,  using  firm-fixed-price 
contracts  or  firm-fixed-priced  orders 
under  available  pricing  schedules. 

(c)  Offerors  and  contractors  shall  not 
be  required  to — 

(1)  Furnish  technical  information 
related  to  commercial  computer 
software  or  commercial  computer 
software  documentation  that  is  not 
customarily  provided  to  the  public 
except  for  information  documenting  the 
specific  modifications  made  at 
Government  expense  to  such  software  or 
documentation  to  meet  the  requirements 
of  a  Government  solicitation;  or 

(2)  Relinquish  to,  or  otherwise 
provide,  the  Government  rights  to  use, 
modify,  reproduce,  release,  perform, 
display,  or  disclose  commercial 
computer  software  or  commercial 
computer  software  documentation 
except  for  a  transfer  of  rights  mutually 
agreed  upon. 

227.7202-2    Obtaining  commercial 
computer  software  or  commercial  computer 
software  documentation. 

Commercial  computer  software  or 
commercial  computer  software 
documentation  shall  be  acquired,  to  the 
maximum  extent  practicable,  using  the 
procedures  in  subpart  211.70. 

227.7202-3    Rights  in  commercial 
computer  software  or  commercial  computer 
software  documentation. 

(a)  The  Government  shall  have  only 
the  rights  specified  in  the  license  under 
which  the  commercial  computer 
software  or  commercial  computer 
software  documentation  was  obtained. 

(b)  If  the  Government  has  a  need  for 
rights  not  conveyed  under  the  license 
customarily  provided  to  the  public,  the 
Government  must  negotiate  with  the 
contractor  to  determine  if  there  are 
acceptable  terms  for  transferring  such 
rights.  The  specific  rights  granted  to  the 
Government  shall  be  enumerated  in  the 
contract  license  agreement  or  an 
addendum  thereto. 


227.7202-4    Contract  clause. 

A  specific  contract  clause  governing 
the  Government's  rights  in  commercial 
computer  software  or  commercial . 
computer  software  documentation  is  not 
prescribed.  As  required  by  227.7202-3, 
the  Government's  rights  to  use,  modify, 
reproduce,  release,  perform,  display,  or 
disclose  computer  software  or  computer 
software  documentation  shall  be 
identified  in  a  license  agreement. 

227.7203    Noncommercial  computer 
software  and  noncommercial  computer 
software  documentation. 

227.7203-1     Policy. 

(a)  DoD  policy  is  to  acquire  only  the 
computer  software  and  computer 
software  documentation,  and  the  rights 
in  such  software  or  dociunentation, 
necessary  to  satisfy  agency  needs. 

(b)  Solicitations  and  contracts  shall — 

(1)  Specify  the  computer  software  or 
computer  software  documentation  to  be 
delivered  under  a  contract  and  the 
delivery  schedules  for  the  software  or 
documentation; 

(2)  Establish  or  reference  procedures 
for  determining  the  acceptability  of 
computer  software  or  computer  software 
documentation; 

(3)  Establish  separate  contract  line 
items,  to  the  extent  practicable,  for  the 
computer  software  or  computer  software 
documentation  to  be  delivered  under  a 
contract  and  require  offerors  and 
contractors  to  price  separately  each 
deliverable  data  item;  and 

(4)  Require  offerors  to  identify,  to  the 
extent  practicable,  computer  software  or 
computer  software  documentation  to  be 
furnished  with  restrictions  on  the 
Government's  rights  and  require 
contractors  to  identify  computer 
software  or  computer  software 
docimientation  to  be  delivered  with 
such  restrictions  prior  to  delivery. 

(c)  Offerors  shall  not  be  required, 
either  as  a  condition  of  being  responsive 
to  a  solicitation  or  as  a  condition  for 
award,  to  sell  or  otherwise  relinquish  to 
the  Government  any  rights  in  computer 
software  developed  exclusively  at 
private  expense  except  for  the  software 
identified  at  227.7203-5(a)  (3)  through 
(6). 

(d)  Offerors  and  contractors  shall  not 
be  prohibited  or  discouraged  from 
furnishing  or  offering  to  furnish 
computer  software  developed 
exclusively  at  private  expense  solely 
because  the  Government's  rights  to  use, 
modify,  release,  reproduce,  perform, 
display,  or  disclose  the  software  may  be 
restricted. 


227.7203-2    Acquisition  of  noncommercial 
computer  software  and  computer  software 
documentation. 

(a)  Contracting  officers  shall  work 
closely  with  data  managers  and 
requirements  personnel  to  assure  that 
computer  software  and  computer 
software  documentation  requirements 
included  in  solicitations  are  consistent 
with  the  policy  expressed  in  227.7203- 
1. 

(b)(1)  Data  managers  or  other 
requirements  personnel  are  responsible 
for  identifying  the  Government's 
minimum  needs.  In  addition  to  desired 
software  performance,  compatibility,  or 
other  technical  considerations,  needs 
determinations  should  consider  such 
factors  as  multiple  site  or  shared  use 
requirements,  whether  the 
Government's  software  maintenance 
philosophy  will  require  the  right  to 
modify  or  have  third  parties  modify  the 
software,  and  any  special  computer 
software  documentation  requirements. 

(2)  When  reviewing  offers  received  in 
response  to  a  solicitation  or  other 
request  for  computer  software  or 
computer  software  documentation,  data 
managers  must  balance  the  original 
assessment  of  the  Government's  needs 
with  prices  offered. 

(c)  Contracting  officers  are  responsible 
for  ensuring  that,  wherever  practicable, 
solicitations  and  contracts — 

(1)  Identify  the  types  of  computer 
software  and  the  quantity  of  computer 
programs  and  computer  software 
documentation  to  be  delivered,  any 
requirements  for  multiple  users  at  one 
site  or  multiple  site  licenses,  and  the 
format  and  media  in  which  the  software 
or  documentation  will  be  delivered; 

(2)  Establish  each  type  of  computer 
software  or  computer  software 
documentation  to  be  delivered  as  a 
separate  contract  line  item  (this 
requirement  may  be  satisfied  by  an 
exhibit  to  the  contract); 

(3)  Identify  the  prices  established  for 
each  separately  priced  deliverable  item 
of  computer  software  or  computer 
software  documentation  under  a  fixed- 
price  type  contract; 

(4)  Include  delivery  schedules  and 
acceptance  criteria  for  each  deliverable 
item;  and 

(5)  Specifically  identify  the  place  of 
delivery  for  each  deliverable  item. 

227.7203-3    Early  identification  of 
computer  software  or  computer  software 
documentation  to  be  furnished  to  the 
Government  with  restrictions  on  use, 
reproduction  or  disclosure. 

(a)  Use  the  provision  at  252.227-7017. 
Identification  and  Assertion  of  Use. 
Release,  or  Disclosure  Restrictions,  in 
all  solicitation  that  include  the  clause  at 
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252.227-7014.  Rights  in  Noncommercial 
Computer  Software  and  Noncommercial 
Computer  Software  Documentation.  The 
provision  requires  offerors  to  identify 
any  computer  software  or  computer 
software  documentation  for  which 
restrictions,  other  than  copyright,  on 
use,  modification,  reproduction,  release, 
performance,  display,  or  disclosure  are 
asserted  and  to  attach  the  identification 
and  assertion  to  the  offer. 

(b)  Subsequent  to  contract  award,  the 
clause  at  252.227-7014  permits  a 
contractor,  under  certain  conditions,  to 
make  additional  assertions  of 
restrictions.  The  prescriptions  for  the 
use  of  that  clause  and  its  alternates  are 
at  227.7203-€(a). 

227.7203-4    License  rights. 

(a)  Grant  of  license.  The  Government 
obtains  rights  in  computer  software  or 
computer  software  documentation, 
including  a  copyright  license,  under  an 
irrevocable  license  granted  or  obtained 
by  the  contractor  which  developed  the 
software  or  documentation  or  the 
licensor  of  the  software  or 
documentation  if  the  development 
contractor  is  not  the  licensor.  The 
contractor  or  licensor  retains  all  rights 
in  the  software  or  documentation  not 
granted  to  the  Government.  The  scope  of 
a  computer  software  Ucense  is  generally 
determined  by  the  source  of  funds  used 
to  develop  the  software.  Contractors  or 
licensors  may,  with  some  exceptions, 
restrict  the  Government's  rights  to  use, 
modify,  reproduce,  release,  perform, 
display,  or  disclose  computer  software 
developed  exclusively  or  partially  at 
private  expense  (see  227.7203-5  (b)  and 
(c)).  They  may  not.  without  the 
Government's  agreement  (see  227.7203- 
5(d)),  restrict  the  Government's  rights  in 
computer  software  developed 
exclusively  with  Government  funds  or 
in  computer  software  documentation 
required  to  be  delivered  under  a 
contract. 

(b)  Source  of  funds  determination. 
The  determination  of  the  source  of 
funds  used  to  develop  computer 
software  should  be  made  at  the  lowest 
practicable  segregable  portion  of  the 
software  or  documentation  (e.g.,  a 
software  sub-routine  that  performs  a 
specific  function).  Contractors  may 
assert  restricted  rights  in  a  segregable 
portion  of  computer  software  which 
otherwise  qualifies  for  restricted  rights 
under  the  clause  at  252.227-7014, 
Rights  in  Noncommercial  Computer 
Software  and  Noncommercial  Computer 
Software  Documentation. 

227.7203-5    Government  rights. 

The  standard  license  rights  in 
computer  software  that  a  licensor  grants 


to  the  Government  are  unlimited  rights, 
government  purpose  rights,  or  restricted 
rights.  The  standard  license  in  computer 
software  documentation  conveys 
unlimited  rights.  Those  rights  are 
defined  in  the  clause  at  252.227-7014, 
Rights  in  Noncommercial  Computer 
Software  and  Noncommercial  Computer 
Software  Documentation.  In  unusual 
situations,  the  standard  rights  may  not 
satisfy  the  Government's  needs  or  the 
Government  may  be  willing  to  accept 
lesser  rights  in  return  for  other 
consideration.  In  those  cases,  a  special 
license  may  be  negotiated.  However,  the 
hcensor  is  not  obligated  to  provide  the 
Government  greater  rights  and  the 
contracting  officer  is  not  required  to 
accept  lesser  rights  than  the  rights 
provided  in  the  standard  grant  of 
license.  The  situations  under  which  a 
particular  grant  of  license  applies  are 
enumerated  in  paragraphs  (a)  through 
(d)  of  this  subsection. 

(a)  Unlimited  rights.  The  Government 
obtains  an  unlimited  rights  license  in — 

(1)  Computer  software  developed 
exclusively  with  Government  funds; 

(2)  Computer  software  documentation 
required  to  be  delivered  under  a 
Government  contract; 

(3)  Corrections  or  changes  to 
computer  software  or  computer  software 
documentation  furnished  to  the 
contractor  by  the  Government; 

(4)  Computer  software  or  computer 
software  documentation  that  is 
otherwise  publicly  available  or  has  been 
released  or  disclosed  by  the  contractor 
or  subcontractor  without  restrictions  on 
further  use,  release  or  disclosure  other 
than  a  release  or  disclosure  resulting 
from  the  sale,  transfer,  or  other 
assigmnent  of  interest  in  the  software  to 
anodier  party  or  the  sale  or  transfer  of 
some  or  all  of  a  business  entity  or  it 
assets  to  another  party; 

(5)  Computer  software  or  computer 
software  documentation  obtained  with 
unlimited  rights  under  another 
Government  contract  or  as  a  result  of 
negotiations;  or 

(6)  Computer  software  or  computer 
software  documentation  furnished  to 
the  Government,  under  a  Government 
contract  or  subcontract  with — 

(i)  Restricted  rights  in  computer 
software,  limited  rights  in  technical 
data,  or  government  purpose  license 
rights  and  the  restrictive  conditions 
have  expired;  or 

(ii)  Government  purpose  rights  and 
the  contractor's  exclusive  right  to  use 
such  software  or  documentation  for 
commercial  purposes  has  expired. 

{hiGovernment  purpose  rights.  (1) 
Except  as  provided  in  paragraph  (a)  of 
this  subsection,  the  Government  obtains 


government  purpose  rights  in  computer 
software  developed  with  mixed  funding. 

(2)  The  period  during  which 
government  purpose  rights  are  effective 
is  negotiable.  The  clause  at  252.227- 
7014  provides  a  nominal  five-year 
period.  Either  party  may  request  a 
different  period.  Changes  to  the 
govermnent  purpose  rights  period  may 
be  made  at  any  time  prior  to  delivery  of 
the  software  without  consideration  from 
either  party.  Longer  periods  should  be 
negotiated  when  a  five-year  period  does 
not  provide  sufficient  time  to 
commerciahze  the  software  or,  for 
software  developed  by  subcontractors, 
when  necessary  to  recognize  the 
subcontractors'  interests  in  the  software. 

(3)  The  government  purpose  rights 
period  commences  upon  execution  of 
the  contract,  subcontract,  letter  contract 
(or  similar  contractual  instrument), 
contract  modification,  or  option  exercise 
that  required  development  of  the 
computer  software.  Upon  expiration  of 
the  government  purpose  rights  period, 
the  Government  has  unlimited  rights  in 
the  software  including  the  right  to 
authorize  others  to  use  data  for 
commercial  purposes. 

(4)  During  the  government  purpose 
rights  period,  the  Government  may  not 
use,  or  authorize  other  persons  to  use, 
computer  software  marked  with 
government  purpose  rights  legends  for 
commercial  purposes.  The  Government 
shall  not  release  or  disclose,  or 
authorize  others  to  release  or  disclose, 
computer  software  in  which  it  has 
government  purpose  rights  to  any 
person  unless — 

(i)  Prior  to  release  or  disclosure,  the 
intended  recipient  is  subject  to  the  use 
and  non-disclosure  agreement  at 
227.7103-7;  or 

(ii)  The  intended  recipient  is  a 
Government  contractor  receiving  access 
to  the  software  for  performance  of  a 
Government  contract  that  contains  the 
clause  at  252.227-7025,  Limitations  on 
the  Use  or  Disclosure  of  Government- 
Furnished  Information  Marked  with 
Restrictive  Legends. 

(5)  When  computer  software  marked 
with  government  purpose  rights  legends 
will  be  released  or  disclosed  to  a 
Government  contractor  performing  a 
contract  that  does  not  include  the  clause 
at  252.227-7025,  the  contract  may  be 
modified,  prior  to  release  or  disclosure, 
to  include  such  clause  in  lieu  of 
requiring  the  contractor  to  complete  a 
use  and  non-disclosure  agreement. 

(6)  Contracting  activities  shall 
establish  procedures  to  assure  that 
computer  software  or  computer  software 
documentation  marked  with 
government  purpose  rights  legends  are 
released  or  disclosed,  including  a 


release  or  disclosure  through  a 
Government  solicitation,  only  to 
persons  subject  to  the  use  and  non- 
disclosure restrictions.  Public 
announcements  in  the  Commerce 
Business  Daily  or  other  publications 
must  provide  notice  of  the  use  and  non- 
disclosure requirements.  Class  use  and 
non-disclosure  agreements  (e.g., 
agreements  covering  all  solicitations 
received  by  the  XYZ  company  within  a 
reasonable  period)  are  authorized  and 
may  be  obtained  at  any  time  prior  to 
release  or  disclosure  of  the  govermnent 
purpose  rights  software  or 
documentation.  Documents  transmitting 
government  purpose  rights  software  or 
documentation  to  persons  under  class 
agreements  shall  identify  the  specific 
software  or  documentation  subject  to 
government  purpose  rights  and  the  class 
agreement  under  which  such  software 
or  documentation  are  provided. 

(c)  Restricted  rights.  (1)  The 
Government  obtains  restricted  rights  in 
noncommercial  computer  software 
required  to  be  delivered  or  otherwise 
provided  to  the  Government  under  a 
contract  that  were  developed 
exclusively  at  private  expense. 

(2)  Contractors  are  not  required  to 
provide  the  Government  additional 
rights  in  computer  software  delivered  or 
otherwise  provided  to  the  Government 
with  restricted  rights.  When  the 
Government  has  a  need  for  additional 
rights,  the  Government  must  negotiate 
with  the  contractor  to  determine  if  there 
are  acceptable  terms  for  transferring 
such  rights.  List  or  describe  all  software 
in  which  the  contractor  has  granted  the 
Government  additional  rights  in  a 
license  agreement  made  part  of  the 
contract  (see  paragraph  (d)  of  this 
subsection).  "The  license  shall  enumerate 
the  specific  additional  rights  granted  to 
the  Government. 

(d)  Specifically  negotiated  license 
rights.  Negotiate  specific  licenses  when 
the  parties  agree  to  modify  the  standard 
license  rights  granted  to  the  Government 
or  when  the  Government  wants  to 
obtain  rights  in  computer  software  in 
which  it  does  not  have  rights.  When 
negotiating  to  obtain,  relinquish,  or 
increase  the  Government's  rights  in 
computer  software,  consider  the 
planned  software  maintenance 
philosophy,  anticipated  time  or  user 
sharing  requirements,  and  other  factors 
which  may  have  relevance  for  a 
particular  procurement.  If  negotiating  to 
relinquish  rights  in  computer  software 
documentation,  consider  the 
administrative  burden  associated  with 
protecting  documentation  subject  to 
restrictions  from  unauthorized  release 
or  disclosure.  The  negotiated  license 
rights  must  stipulate  the  rights  granted 


the  Government  to  use,  modify, 
reproduce,  release,  perform,  display,  or 
disclose  the  software  or  documentation 
and  the  extent  to  which  the  Government 
may  authorize  others  to  do  so.  Identify 
all  negotiated  rights  in  a  license 
agreement  made  part  of  the  contract. 

(e)  Rights  in  derivative  computer 
software  or  computer  software 
documentation.  The  clause  at  252.227- 
7014  protects  the  Government's  rights  in 
computer  software,  computer  software 
documentation,  or  portions  thereof  that 
the  contractor  subsequently  uses  to 
prepare  derivative  software  or 
subsequently  embeds  or  includes  in 
other  software  or  documentation.  The 
Government  retains  the  rights  it 
obtained  under  the  development 
contract  in  the  unmodified  portions  of 
the  derivative  software  or 
docimientatioa. 

227.7203-6    Contract  clauses. 

(a)(1)  use  the  clause  at  252.227-7014, 
Rights  in  Noncommercial  Computer 
Software  and  Noncommercial  Computer 
Software  Documentation,  in 
solicitations  and  contracts  when  the 
successful  offeror(s)  will  be  required  to 
deliver  computer  software  or  computer 
software  documentation.  Do  not  use  the 
clause  when  the  only  deliverable  items 
are  technical  data  (other  than  computer 
software  documentation),  commercial 
computer  software  or  commercial 
computer  software  documentation, 
commercial  items  (see  227.7102-3), 
special  works  (see  227.7205),  or 
contracts  under  the  Small  Business 
Innovative  Research  Program  (see 
227.7104),  Except  as  provided  in 
227.7107-2,  do  not  use  the  clause  in 
architect-engineer  and  construction 
contracts.. 

(2)  Use  the  clause  at  252.227-7014 
with  its  Alternate  I  in  research  contracts 
when  the  contracting  officer  determines, 
in  consultation  with  counsel,  that 
public  dissemination  by  the  contractor 
would  be — 

(i)  In  the  interest  of  the  Government; 
and 

(ii)  Facilitated  by  the  Government 
relinquishing  its  right  to  publish  the 
work  for  sale,  or  to  have  others  publish 
the  work  for  sale  on  behalf  of  the 
Government. 

(b)  Use  the  clause  at  252.227-7016. 
Rights  in  Bid  or  Proposal  Information, 
in  solicitations  and  contracts  that 
include  the  clause  at  252.227-7014. 

(c)  Use  the  clause  at  252.227-7019. 
Validation  of  Asserted  Restrictions — 
Computer  Software,  in  solicitations  and 
contracts  that  include  the  clause  at 
252.227-7014.  The  clause  provides 
procedures  for  the  validation  of  asserted 
restrictions  on  the  Government's  rights 


to  use.  release,  or  disclose  computer 
software. 

(d)  Use  the  provision  at  252.227- 
7025,  Limitations  on  the  Use  or 
Disclosure  of  Government-Furnished 
Information  Marked  with  Restrictive 
Legends,  in  solicitations  and  contracts 
when  it  is  anticipated  that  the 
Government  will  provide  the  contractor, 
for  performance  of  its  contract, 
computer  software  or  computer  software 
docimientation  marked  with  another 
contractor's  restrictive  legend(s). 

(e)  Use  the  provision  at  252.227-7028, 
Technical  Data  or  Computer  Software 
Previously  Delivered  to  the 
Government,  in  solicitations  when  the 
resulting  contract  will  require  the 
contractor  to  deliver  computer  software 
or  computer  software  documentation. 
The  provision  requires  offerors  to 
identify  any  software  or  documentation 
specified  in  the  solicitation  as 
deliverable  items  that  are  the  same  or 
substantially  the  same  as  software  or 
documentation  which  the  offeror  has 
delivered  or  is  obligated  to  deliver, 
either  as  a  contractor  or  subcontractor, 
under  any  other  federal  agency  contract. 

(f)  Use  the  clause  at  252.227-7037, 
Validation  of  Restrictive  Markings  on 
Technical  Data,  in  solicitations  and 
contracts  that  include  the  clause  at 
252.227-7014  when  the  contractor  will 
be  required  to  deliver  noncommercial 
computer  software  documentation 
(technical  data).  The  clause  implements 
statutory  requirements  under  10  U.S.C. 
2321.  Paragraph  (e)  of  the  clause 
contains  information  that  must  be 
included  in  a  formal  challenge. 

227.7203-7    [Reserved] 

227.7203-8    Deferred  delivery  and  deferred 
ordering  of  computer  software  and 
computer  software  documentation. 

(a)  Deferred  delivery.  Use  the  clause  at 
252.227-7026,  Deferred  Dehvery  of 
Technical  Data  or  Computer  Software, 
when  it  is  in  the  Government's  interests 
to  defer  the  delivery  of  computer 
software  or  computer  software 
documentation.  The  clause  permits  the 
contracting  officer  to  require  the 
delivery  of  data  identified  as  "deferred 
delivery"  data  or  computer  software  at 
any  time  until  two  years  after 
acceptance  by  the  Government  of  all 
items  (other  than  technical  data  or 
computer  software)  under  the  contract 
or  contract  termination,  whichever  is 
later.  The  obligation  of  subcontractors  or 
suppliers  to  deliver  such  data  expires 
two  years  after  the  date  the  prime 
contractor  accepts  the  last  item  fi-om  the 
subcontractor  or  supplier  for  use  in  the 
performance  of  the  contract.  The 
contract  must  specify  the  computer 
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software  or  computer  software 
documentation  that  is  subject  to 
deferred  delivery.  The  contracting 
officer  shall  notify  the  contractor 
sufficiently  in  advance  of  the  desired 
delivery  date  for  such  software  or 
documentation  to  permit  timely 

delivery. 

(b)  Deferred  ordering.  Use  the  clause 
at  252.227-7027.  Deferred  Ordering  of 
Technical  Data  or  Computer  Software, 
when  a  firm  requirement  for  software  or 
documentation  has  not  been  established 
prior  to  contract  award  but  there  is  a 
potential  need  for  computer  software  or 
computer  software  documentation. 
Under  this  clause  the  contracting  officer 
may  order  any  computer  software  or 
computer  software  documentation 
generated  in  the  performance  of  the 
contract  or  any  subcontract  thereunder 
at  any  time  until  three  years  after 
acceptance  of  all  items  (other  than 
technical  data  or  computer  software) 
under  the  contract  or  contract 
termination,  whichever  is  later.  The 
obligation  of  subcontractors  to  deliver 
such  technical  data  or  computer 
software  expires  three  years  after  the 
date  the  contractor  accepts  the  last  item 
under  the  subcontract.  When  the 
software  or  documentation  are  ordered, 
the  delivery  dates  shall  be  negotiated 
and  the  contractor  compensated  only  for 
converting  the  software  or 
documentation  into  the  prescribed  form, 
reproduction  costs,  and  delivery  costs. 

227.7203-9    Copyright 

(a)  Copyright  license.  (1)  The  clause  at 
252.227-7014,  Rights  in  Noncommercial 
Computer  Software  and  Noncommercial 
Computer  Software  Documentation, 
requires  a  contractor  to  grant,  or  q^tain 
for  the  Government  license  rights  which 
permit  the  Government  to  reproduce  the 
software  or  documentation,  distribute 
copies,  perform  or  display  the  software 
or  documentation  and,  through  the  right 
to  modify  data,  prepare  derivative 
works.  The  extent  to  which  the 
Government,  and  others  acting  on  its 
behalf,  may  exercise  these  rights  varies 
for  each  of  the  standard  data  rights 
licenses  obtained  under  the  clause. 
When  non-standard  license  rights  in 
computer  software  or  computer  software 
documentation  will  be  negotiated, 
negotiate  the  extent  of  the  copyright 
hcense  concurrent  with  negotiations  for 
the  data  rights  license.  Do  not  negotiate 
copyright  licenses  for  computer 
software  that  provide  less  rights  than 
the  standard  restricted  rights  in 
computer  software  license.  For 
computer  software  documentation,  do 
not  negotiate  a  copyright  license  that 
provides  less  rights  than  the  standard 
limited  rights  in  technical  data  license. 


(2)  The  clause  at  252.227-7013.  Rights 
in  Technical  Data — Noncommercial 
Items,  does  not  f)€nnit  a  contractor  to 
incorporate  a  third  party's  copyrighted 
software  into  a  deliverable  software  item 
unless  the  contractor  has  obtained  an 
appropriate  license  for  the  Government 
and.  when  applicable,  others  acting  on 
the  Government's  behalf,  or  has 
obtained  the  contracting  officer's 
written  approval  to  do  so.  Grant 
approval  to  use  third  party  copyrighted 
software  in  which  the  Government  will 
not  receive  a  copyright  license  only 
when  the  Government's  requirements 
cannot  be  satisfied  without  the  third 
party  material  or  when  the  use  of  the 
third  party  material  will  result  in  cost 
savings  to  the  Government  which 
outweigh  the  lack  of  a  copyright  license, 
(b)  Copyright  considerations — special 
works.  See  227.7205  for  copyright 
considerations  when  acquiring  special 
works. 

227.7203-10    Contractor  identification  and 
marking  of  computer  software  or  computer 
software  documentation  to  be  fumlshed 
with  restrictive  markings. 

(a)  Identification  requirements:  (1) 
The  solicitation  provision  at  252.227- 
7017,  Identification  and  Assertion  of 
Use,  Release,  or  Disclosure  Restrictions, 
requires  offerors  to  identify,  prior  to 
contract  award,  any  computer  software 
or  computer  software  documentation 
that  an  offeror  asserts  should  be 
provided  to  the  Government  with 
restrictions  on  use.  modification, 
reproduction,  release  or  disclosure.  This 
requirement  does  not  apply  to 
restrictions  based  solely  on  copyright. 
The  notification  and  identification  must 
be  submitted  as  an  attachment  to  the 
offer.  If  an  offeror  fails  to  submit  the 
attachment  or  fails  to  complete  the 
attachment  in  accordance  with  the 
requirements  of  the  solicitation 
provision,  such  failure  shall  constitute  a 
minor  informality.  Provide  offerors  an 
opportunity  to  remedy  a  minor 
informality  in  accordance  with  the 
procedures  at  FAR  14.405  or  15.607.  An 
offeror's  failure  to  correct  an  informality 
within  the  time  prescribed  by  the 
contracting  officer  shall  render  the  offer 
ineligible  for  award. 

(2)  The  procedures  for  correcting 
minor  informalities  shall  not  be  used  to 
obtain  information  regarding  asserted 
restrictions  or  an  offeror's  suggested 
asserted  rights  category.  Questions 
regarding  the  justification  for  an 
asserted  restriction  or  asserted  rights 
category  must  be  pursued  in  accordance 
with  the  procedures  at  227.7203-13. 

(3)  The  restrictions  asserted  by  a 
successful  offeror  shall  be  attached  to  its 
contract  unless,  in  accordance  with  the 


procedures  at  227.7203-13.  the  parties 
have  agreed  that  an  asserted  restriction 
is  not  justified.  The  contract  attachment 
shall  provide  the  same  information 
regarding  identification  of  the  computer 
software  or  computer  software 
documentation,  the  asserted  rights 
category,  the  basis  for  the  assertion,  and 
the  name  of  the  person  asserting  the 
restrictions  as  required  by  paragraph  (d) 
of  the  solicitation  provision  at  252.227- 
7017.  Subsequent  to  contract  award,  the 
clause  at  252.227-7014,  Rights  in 
Noncommercial  Computer  Software  and 
Noncommercial  Computer  Software 
Documentation,  permits  a  contractor  to 
make  additional  assertions  under 
certain  conditions.  The  additional 
assertions  must  be  made  in  accordance 
with  the  procedures  and  in  the  format 
prescribed  by  that  clause. 

(4)  Neither  the  pre-  or  post-award 
assertions  made  by  the  contractor  nor 
the  fact  that  certain  assertions  are 
identified  in  the  attachment  to  the 
contract,  determine  the  respective  rights 
of  the  parties.  As  provided  at  227.7203- 
13,  the  Government  has  the  right  to 
review,  verify,  challenge  and  validate 
restrictive  markings. 

(5)  Information  provided  by  offerors 
in  response  to  the  solicitation  provision 
at  252.227-7017  may  be  used  in  the 
source  selection  process  to  evaluate  the 
impact  on  evaluation  factors  that  may  be 
created  by  restrictions  on  the 
Government's  ability  to  use  or  disclose 
computer  software  or  computer  software 
documentation. 

(b)  Contractor  marking  requirements. 
The  clause  at  252.227-7014,  Rights  in 
Noncommercial  Computer  Software  and 
Noncommercial  Computer  Software 
Documentation — 

(1)  Requires  a  contractor  who  desires 
to  restrict  the  Government's  rights  in 
computer  software  or  computer  software 
documentation  to  place  restrictive 
markings  on  the  software  or 
documentation,  provides  instructions 
for  the  placement  of  the  restrictive 
markings,  and  authorizes  the  use  of 
certain  restrictive  markings.  When  it  is 
anticipated  that  the  software  will  or  may 
be  used  in  combat  or  situations  which 
simulate  combat  conditions,  do  not 
permit  contractors  to  insert  instructions 
into  computer  programs  that  interfere 
with  or  delay  operation  of  the  software 
to  display  a  restrictive  rights  legend  or 
other  license  notice;  and 

(2)  Requires  a  contractor  to  deliver, 
furnish,  or  otherwise  provide  to  the 
Government  any  computer  software  or 
computer  software  documentation  in 
which  the  Government  has  previously 
obtained  rights  with  the  Goverrmient's 
pre-existing  rights  in  that  software  or 
documentation  unless  the  parties  have 


agreed  otherwise  or  restrictions  on  the 
Government's  rights  to  use.  modify, 
produce,  release,  or  disclose  the 
software  or  documentation  have 
expired.  When  restrictions  are  still 
applicable,  the  contractor  is  permitted 
to  mark  the  software  or  documentation 
with  the  appropriate  restrictive  legend, 
(c)  Unmarked  computer  software  or 
computer  software  documentation.  (1) 
Computer  software  or  computer 
software  documentation  delivered  or 
otherwise  provided  under  a  contract 
without  restrictive  markings  shall  be 
presumed  to  have  been  delivered  with 
unlimited  rights  and  may  be  released  or 
disclosed  without  restriction.  To  the 
extent  practicable,  if  a  contractor  has 
requested  permission  (see  paragraph 
(c)(2)  of  this  subsection)  to  correct  an 
inadvertent  omission  of  markings,  do 
not  release  or  disclose  the  software  or 
documentation  pending  evaluation  of 
the  request. 

(2)  A  contractor  may  request 
permission  to  have  appropriate  legends 
placed  on  uiunarked  computer  software 
or  computer  software  documentation  at 
its  expense.  The  request  must  be 
received  by  the  contracting  officer 
within  six  months  following  the 
furnishing  or  delivery  of  such  software 
or  documentation,  or  any  extension  of 
that  time  approved  by  the  contracting 
officer.  The  person  making  the  request 
must — 

(i)  Identify  the  software  or 
documentation  that  should  have  been 
marked; 

(ii)  Demonstrate  that  the  omission  of 
the  marking  was  inadvertent,  the 
proposed  marking  is  justified  and 
conforms  with  the  requirements  for  the 
marking  of  computer  software  or 
computer  software  documentation 
contained  in  the  clause  at  252.227- 
7014; and 

(iii)  Acknowledge,  in  writing,  that  the 
Government  has  no  liability  with 
respect  to  any  disclosure,  reproduction, 
or  use  of  the  software  or  documentation 
made  prior  to  the  addition  of  the 
marking  or  resulting  from  the  omission 
of  the  marking. 

(3)  Contracting  officers  should  grant 
permission  to  mark  only  if  the  software 
or  docujnentation  were  not  distributed 
outside  the  Government  or  were 
distributed  outside  the  Govenunent 
with  restrictions  on  further  use  or 
disclosure. 

227.7203-1 1    Contractor  procedures  and 
records. 

(a)  The  clause  at  252.227-7014.  Rights 
in  Noncommercial  Computer  Software 
and  Noncommercial  Computer  Software 
Documentation,  requires  a  contractor, 
and  its  subcontractors  or  suppliers  that 


will  deliver  computer  software  or 
computer  software  documentation  with 
other  than  unlimited  rights,  to  establish 
and  follow  written  procedures  to  assure 
that  restrictive  markings  are  used  only 
when  authorized  and  to  maintain 
records  to  justify  the  validity  of 
restrictive  markings. 

(b)  The  clause  at  252.227-7019, 
Validation  of  Asserted  Restrictions — 
Computer  Software,  requires  contractors 
and  their  subcontractors  or  suppliers  at 
any  tier  to  maintain  records  sufficient  to 
justify  the  validity  of  markings  that 
assert  restrictions  on  the  use. 
modification,  reproduction,  release, 
performance,  display,  or  disclosure  of 
computer  software. 

227.7203-12    Government  right  to 
establish  conformity  of  markings. 

(a)  Nonconforming  markings.  (1) 
Authorized  markings  are  identified  in 
the  clause  at  252.227-7014.  Rights  in 
Noncommercial  Computer  Software  and 
Noncommercial  Computer  Software 
Documentation.  All  other  markings  are 
nonconforming  markings.  An 
authorized  marking  that  is  not  in  the 
form,  or  differs  in  substance,  from  the 
marking  requirements  in  the  clause  at 
252.227-7014  is  also  a  nonconforming 
marking. 

(2)  The  correction  of  nonconforming 
markings  on  computer  software  is  not 
subject  to  252.227-7019,  Validation  of 
Asserted  Restrictions — Computer 
Software,  and  the  correction  of 
nonconforming  markings  on  computer 
software  documentation  (technical  data) 
is  not  subject  to  252.227-7037, 
Validation  of  Restrictive  Markings  on 
Technical  Data.  To  the  extent 
practicable,  the  contracting  officer 
should  return  computer  software  or 
computer  software  documentation 
bearing  nonconforming  markings  to  the 
person  who  has  placed  the 
nonconforming  markings  on  the 
software  or  documentation  to  provide 
that  person  an  opportunity  to  correct  or 
strike  the  nonconforming  markings  at 
that  person's  expense.  If  that  person 
fails  to  correct  the  nonconformity  and 
return  the  corrected  software  or 
documentation  within  60  days 
following  the  person's  receipt  of  the 
software  or  documentation,  the 
contracting  officer  may  correct  or  strike 
the  nonconformity  at  the  person's 
expense.  When  it  is  impracticable  to 
return  computer  software  or  computer 
software  documentation  for  correction, 
contracting  officers  may  unilaterally 
correct  any  nonconforming  markings  at 
Government  expense.  Prior  to 
correction,  the  software  or 
documentation  may  be  used  in 


accordance  with  the  proper  restrictive 
marking. 

(b)  Unjustified  markings.  (1)  An 
unjustified  marking  is  an  authorized 
marking  that  does  not  depict  accurately 
restrictions  applicable  to  the 
Government's  use,  modification, 
reproduction,  release,  or  disclosure  of 
the  marked  computer  software  or 
computer  software  documentation.  For 
example,  a  restricted  rights  legend 
placed  on  computer  software  developed 
under  a  Government  contract  either 
exclusively  at  Government  expense  or 
with  mixed  funding  (situations  under 
which  the  Government  obtains 
unlimited  or  government  purpose 
rights)  is  an  unjustified  marking. 

(2)  Contracting  officers  have  the  right 
to  review  and  challenge  the  validity  of 
unjustified  markings.  However,  at  any 
time  during  performance  of  a  contract 
and  notwithstanding  existence  of  a 
challenge,  the  contracting  officer  and 
the  person  who  has  asserted  a  restrictive 
marking  may  agree  that  the  restrictive 
marking  is  not  justified.  Upon  such 
agreement,  the  contracting  officer  may, 
at  his  or  her  election,  either 

(i)  Strike  or  correct  the  unjustified 
marking  at  that  person's  expense;  or 

(ii)  Return  the  computer  software  or 
computer  software  documentation  to  the 
person  asserting  the  restriction  for 
correction  at  that  person's  expense.  If 
the  software  or  documentation  are 
returned  and  that  person  fails  to  correct 
or  strike  the  unjustified  restriction  and 
return  the  corrected  software  or 
documentation  to  the  contracting  officer 
within  60  days  following  receipt  of  the 
software  or  documentation,  the 
unjustified  marking  shall  be  corrected  or 
stricken  at  that  person's  expense. 

227.7203-1 3    Govemnrwnt  right  to  review, 
verify,  challenge  and  validate  asserted 
restrictions. 

(a)  General.  An  offeror's  or 
contractor's  assertion(s)  of  restrictions 
on  the  Government's  rights  to  use, 
modify,  reproduce,  release,  or  disclose 
computer  software  or  computer  software 
documentation  do  not.  by  themselves, 
determine  the  extent  of  the 
Government's  rights  in  such  software  or 
documentation.  The  Government  may 
require  an  offeror  or  contractor  to 
submit  sufficient  information  to  permit 
an  evaluation  of  a  particular  asserted 
restriction  and  may  challenge  asserted 
restrictions  when  there  are  reasonable 
grounds  to  believe  that  an  assertion  is 
not  valid. 

(b)  Requests  for  information. 
Contracting  officers  should  have  a 
reason  to  suspect  that  an  asserted 
restriction  might  not  be  correct  prior  to 
requesting  information.  When 
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requesting  information,  provide  the 
offeror  or  contractor  the  reason(s)  for 
suspecting  that  an  asserted  restriction 
mi^t  not  be  correct.  A  need  for 
additional  license  rights  is  not.  by  itself, 
a  sufficient  basis  for  requesting 
information  concerning  an  asserted 
restriction.  Follow  the  procedures  at 
227.7203-5(d)  when  additional  license 
rights  are  needed  but  there  is  no  basis 
to  suspect  that  an  asserted  restriction 
might  not  be  valid. 

(c)  Transacting  matters  directly  with 
subcontractors.  The  clause  at  252.227- 
7019.  Validation  of  Asserted 
Restrictions — Computer  Software, 
obtains  the  contractor's  agreement  that 
the  Government  may  transact  matters 
under  the  clause  directly  with  a 
subcontractor  or  supplier,  at  any  tier, 
without  creating  or  implying  privity  of 
contract.  Contracting  officers  should 
permit  a  subcontractor  or  supplier  to 
transact  challenge  and  validation 
matters  directly  with  the  Govermnent 
when — 

(1)  A  subcontractor's  or  supplier's 
business  interests  in  its  technical  data 
would  be  compromised  if  the  data  were 
disclosed  to  a  higher  tier  contractor. 

(2)  There  is  reason  to  believe  that  the 
contractor  will  not  respond  in  a  timely 
manner  to  a  challenge  and  an  untimely 
response  would  jeopardize  a 
subcontractor's  or  supplier's  right  to 
assert  restrictions:  or 

(3)  Requested  to.do  so  by  a 
subcontractor  or  supplier. 

(d)  Challenging  asserted  restrictions. 
(1)  Pre-award  considerations.  The 
challenge  procedures  in  the  clause  at 
252.227-7019  could  significantly  delay 
competitive  procurements.  Therefore, 
avoid  challenging  asserted  restrictions 
prior  to  a  competitive  contract  award 
unless  resolution  of  the  assertion  is 
essential  for  successful  completion  of 
the  procurement. 

(2)  Computer  software 
documentation.  Computer  software 
documentation  is  technical  data. 
Challenges  to  asserted  restrictions  on 
the  Government's  rights  to  use.  modify, 
reproduce,  release,  perform,  display,  or 
disclose  computer  software 
documentation  must  be  made  in 
accordance  with  the  clause  at  252.227- 
7037.  Validation  of  Restrictive  Markings 
on  Technical  Data,  and  the  guidance  at 
227.7103-13.  The  procedures  in  the 
clause  at  252.227-7037  implement 
requirements  contained  in  10  U.S.C. 
2321.  Resolution  of  questions  regarding 
the  validity  of  asserted  restrictions  using 
the  process  described  at  227.7103- 
12(b)(2)  is  strongly  encouraged. 

(3)  Computer  software,  (i)  Asserted 
restrictions  should  be  reviewed  before 
acceptance  of  the  computer  software 


deliverable  under  a  contract.  The 
Government's  right  to  challenge  an 
assertion  expires  three  years  after  final 
payment  under  the  contract  or  three 
years  after  delivery  of  the  software, 
whichever  is  later.  Those  limitations  on 
the  Government's  challenge  rights  do 
not  apply  to  software  that  is  publicly 
available,  has  been  furnished  to  the 
Government  without  restrictions,  or  has 
been  otherwise  made  available  without 
restrictions. 

(ii)  Contracting  officers  must  have 
reasonable  grounds  to  challenge  the 
current  validity  of  an  asserted 
restriction.  Before  challenging  an 
asserted  restriction,  carefully  consider 
all  available  information  pertaining  to 
the  asserted  restrictions.  Resolution  of 
questions  regarding  the  validity  of 
asserted  restrictions  using  the  process 
described  at  227.7203-1 2(b)(2)  is 
strongly  encouraged.  After 
consideration  of  the  situations  described 
in  paragraph  (c)  of  this  subsection, 
contracting  officers  may  request  the 
person  asserting  a  restriction  to  furnish 
a  written  explanation  of  the  facts  and 
supporting  documentation  for  the 
assertion  in  sufficient  detail  to  enable 
the  contracting  officer  to  determine  the 
validity  of  the  assertion.  Additional 
supporting  documentation  may  be 
requested  when  the  explanation 
provided  by  that  person  does  not.  in  the 
contracting  officer's  opinion,  establish 
the  validity  of  the  assertion. 

(iii)  Assertions  may  be  challenged 
whether  or  not  supporting 
documentation  was  requested. 
Challenges  must  be  in  writing  and 
issued  to  the  person  asserting  the 
restriction. 

(4)  Extension  of  response  time.  The 
contracting  officer,  at  his  or  her 
discretion,  may  extend  the  time  for 
response  contained  in  a  challenge,  as 
appropriate,  if  the  contractor  submits  a 
timely  written  request  showing  the  need 
for  additional  time  to  prepare  a 
response. 

(e)  Validating  or  denying  asserted 
restrictions.  (1)  Contracting  officers 
must  promptly  issue  a  final  decision 
denying  or  sustaining  the  validity  of 
each  challenged  assertion  unless  the 
parties  have  agreed  on  the  disposition  of 
the  assertion.  When  a  final  decision 
denying  the  validity  of  an  asserted 
restriction  is  made  following  a  timely 
response  to  a  challenge,  the  Government 
is  obligated  to  continue  to  respect  the 
asserted  restrictions  through  final 
disposition  of  any  appeal  unless  the 
agency  head  notifies  the  person 
asserting  the  restriction  that  urgent  or 
compelling  circumstances  do  not  permit 
the  Government  to  continue  to  respect 
the  asserted  restriction.  See  252.227- 


7019(g)  for  restrictions  appUcable 
following  a  determination  of  urgent  and 
compelling  circumstances. 

(2)  Only  a  contracting  officer's  final 
decision,  or  actions  of  an  agency  Board 
of  Contract  Appeals  or  a  court  of 
competent  jurisdiction,  that  sustain  the 
validity  of  an  asserted  restriction 
constitute  validation  of  the  restriction. 

(f)  Multiple  challenges  to  an  asserted 
restriction.  When  more  than  one 
contracting  officer  challenges  an 
asserted  restriction,  the  contracting 
officer  who  made  the  earliest  challenge 
is  responsible  for  coordinating  the 
Government  challenges.  That 
contracting  officer  shall  consult  with  all 
other  contracting  officers  making 
challenges,  verify  that  all  challenges 
apply  to  the  same  asserted  restriction 
and,  after  consulting  with  the 
contractor,  subcontractor,  or  supplier 
asserting  the  restriction,  issue  a 
schedule  that  provide^  that  person  a 
reasonable  opportunity  to  respond  to 
each  challenge. 

227.7203-14    Conformity,  acceptance,  and 
warranty  of  computer  software  and 
computer  software  documentation. 

(a)  Computer  software 
documentation.  Computer  software 
documentation  is  technical  data.  See 
227.7103-14  for  appropriate  guidance 
and  statutory  requirements. 

f^]  Computer  software.  (1)  Conformity 
and  acceptance.  Solicitations  and 
contracts  requiring  the  delivery  of 
computer  software  shall  specify  the 
requirements  the  software  must  satisfy 
to  be  acceptable.  Contracting  officers,  or 
their  authorized  representatives,  are 
responsible  for  determining  whether 
computer  software  tendered  for 
acceptance  conforms  to  the  contractual 
requirements.  Except  for  nonconforming 
restrictive  meu-kings  (follow  the 
procedures  at  227.7203-1 2(a)  if 
nonconforming  markings  are  the  sole 
reason  computer  software  tendered  for 
acceptance  fails  to  conform  to 
contractual  requirements),  do  not  accept 
software  that  does  not  conform  in  all 
respects  to  applicable  contractual 
requirements.  Correction  or  replacement 
of  nonconforming  software,  or  an 
equitable  reduction  in  contract  price 
when  correction  or  replacement  of  the 
nonconforming  data  is  not  practicable  or 
is  not  in  the  Government's  interests, 
shall  be  accompUshed  in  accordance 
with — 

(i)  The  provisions  of  a  contract  clause 
providing  for  inspection  and  acceptance 
of  deliverables  and  remedies  for 
nonconforming  deliverables;  or 

(ii)  The  procedures  at  FAR  46.407(c) 
through  (g).  if  the  contract  does  not 
contain  an  inspection  clause  providing 


remedies  for  nonconforming 
deliverables. 

(2)  Warranties,  (i)  Weapon  systems. 
Computer  software  that  is  a  component 
of  a  weapon  system  or  major  subsystem 
should  be  warranted  as  part  of  the 
weapon  system  warranty.  Follow  the 
procedures  at  246.770. 

(ii)  Non-weapon  systems.  Approval  of 
the  chief  of  the  contracting  office  must 
be  obtained  to  use  a  computer  software 
warranty  other  than  a  weapon  system 
warranty.  Consider  the  factors  at  FAR 
46.703  in  deciding  whether  to  obtain  a 
computer  software  warranty.  When 
approval  for  a  warranty  has  been 
obtained,  the  clause  at  252.246-7001. 
Warranty  of  Data,  and  its  alternates,  may 
be  appropriately  modified  for  use  with 
computer  software  or  a  procurement 
specific  clause  may  be  developed. 

227.7203-15    Subcontractor  rights  in 
computer  software  or  computer  software 
documentation. 

(a)  Subcontractors  and  suppliers  at  all 
tiers  should  be  provided  the  same 
protection  for  their  rights  in  computer 
software  or  computer  software 
documentation  as  are  provided  to  prime 
contractors. 

(b)  The  clauses  at  252.227-7019. 
Validation  of  Asserted  Restrictions — 
Computer  Software,  and  252.227-7037, 
Validation  of  Restrictive  Markings  on 
Technical  Data,  obtain  a  contractor's 
agreement  that  the  Govenunent's 
transaction  of  validation  or  challenge 
matters  directly  with  subcontractors  at 
any  tier  does  not  establish  or  imply 
privity  of  contract.  When  a 
subcontractor  or  supplier  exercises  its 
right  to  transact  validation  matters 
directly  with  the  Goverrunent, 
contracting  officers  shall  deal  directly 
with  such  persons,  as  provided  at 
227.7203-13(c)  for  computer  software 
and  227.7103-13(c)(3)  for  computer 
software  documentation  (technical 
data). 

(c)  Require  prime  contractors  whose 
contracts  include  the  following  clauses 
to  include  those  clauses,  without 
modification  except  for  appropriate 
identification  of  the  parties,  in  contracts 
with  subcontractors  or  suppliers  who 
will  be  furnishing  computer  software  in 
response  to  a  Govenunent  requirement 
(see  227.7103-15(c)  for  clauses  required 
when  subcontractors  or  suppliers  will 
be  furnishing  computer  software 
documentation  (technical  data)): 

(1)  252.227.7014,  Rights  in 
Noncommercial  Computer  Software  and 
Noncommercial  Computer  Software 
Documentation; 

(2)  252.227.7019,  Validation  of 
Asserted  Restrictions — Computer 
Software; 


(3)  252.227.7025,  Limitations  on  the 
Use  or  Disclosure  of  Government 
Furnished  Information  Marked  with 
Restrictive  Legends;  and 

(4)  252.227.7028,  Technical  Data  or 
Computer  Software  Previously 
Delivered  to  the  Government. 

(d)  Do  not  require  contractors  to  have 
their  subcontractors  or  suppliers  at  any 
tier  relinquish  rights  in  technical  data  to 
the  contractor,  a  higher  tier 
subcontractor,  or  to  the  Government,  as 
a  condition  for  award  of  any  contract, 
subcontract,  purchase  order,  or  similar 
instrument  except  for  the  rights 
obtained  by  the  Govenunent  under  the 
provisions  of  the  Rights  in 
Noncommercial  Computer  Software  and 
Noncommercial  Computer  Software 
Documentation  clause  contained  in  the 
contractor's  contract  with  the 
Government. 

227.7203-16    Providing  computer  software 
or  computer  software  documentation  to 
foreign  governments,  foreign  contractors, 
or  international  organizations. 

Computer  software  or  computer 
software  documentation  may  be 
released  or  disclosed  to  foreign 
governments,  foreign  contractors,  or 
international  organizations  only  if 
release  or  disclosure  is  otherwise 
permitted  both  by  Federal  export 
controls  and  other  national  security 
laws  or  regulations.  Subject  to  such  laws 
and  regulations,  the  Department  of 
Defense — 

(a)  May  release  or  disclose  computer 
software  or  computer  software 
documentation  in  which  it  has  obtained 
unlimited  rights  to  such  foreign  entities 
or  authorize  the  use  of  such  data  by 
those  entities;  and 

(b)  Shall  not  release  or  disclose 
computer  software  or  computer  software 
documentation  for  which  restrictions  on 
use,  release,  or  disclosure  have  been 
asserted  to  such  foreign  entities  or 
authorize  the  use  of  such  data  by  those 
entities,  imless  the  intended  recipient  is 
subject  to  the  same  provisions  as 
included  in  the  use  and  non-disclosure 
agreement  at  227.7103-7  and  the 
requirements  of  the  clause  at  252.227- 
7014,  Rights  in  Noncommercial 
Computer  Software  and  Noncommercial 
Computer  Software  Documentation, 
governing  use,  modification, 
reproduction,  release,  performance, 
display,  or  disclosure  of  such  data  have 
been  satisfied. 

227.7203-17    Overseas  contracts  with 
foreign  sources. 

(a)  The  clause  at  252.227-7032.  Rights 
in  Technical  Data  and  Computer 
Software  (Foreign),  may  be  used  in 
contracts  with  foreign  contractors  to  be 


performed  overseas,  except  Canadian 
purchases  (see  paragraph  (c)  of  this 
subsection]  in  lieu  of  the  clause  at 
252.227-7014.  Rights  in  Noncommercial 
Computer  Software  and  Noncommercial 
Computer  Software  Documentation, 
when  the  Government  requires  the 
unrestricted  right  to  use,  modify, 
reproduce,  release,  perform,  display,  or 
disclose  all  computer  software  or 
computer  software  documentation  to  be 
delivered  under  the  contract.  Do  not  use 
the  clause  in  contracts  for  special  works. 

(b)  When  the  Government  does  not 
require  unlimited  rights,  the  clause  at 
252.227-7032  may  he  modified  to 
accommodate  the  needs  of  a  specific 
overseas  procurement  situation.  The 
Government  should  obtain  rights  to  the 
computer  software  or  computer  software 
documentation  that  are  not  less  than  the 
rights  the  Government  would  have 
obtained  under  the  software  rights 
clause(s)  prescribed  in  this  part  for  a 
comparable  procurement  performed 
within  the  United  States  or  its 
possessions. 

(c)  Contracts  for  Canadian  purchases 
shall  include  the  appropriate  software 
rights  clause  prescribed  in  this  part  for 
a  comparable  procurement  performed 
within  the  United  States  or  its 
possessions. 

227.7204  Contracts  under  the  Small  • 
Business  Innovative  Research  Program. 

When  contracting  under  the  Small 
Business  Innovative  Research  Program, 
follow  the  procedures  at  227-7104. 

227.7205  Contracts  for  special  works. 

(a)  Use  the  clause  at  252.227-7020, 
Rights  in  Special  Works,  in  soUcitations 
and  contracts  where  the  Government 
has  a  specific  need  to  control  the 
distribution  of  computer  software  or 
computer  software  documentation  first 
produced,  created,  or  generated  in  the 
performance  of  a  contract  and  required 
to  be  delivered  under  that  contract, 
including  controlling  distribution  by 
obtaining  an  assignment  of  copyright,  or 
a  specific  need  to  obtain  indemnity  for 
liabilities  that  may  arise  out  of  the 
creation,  delivery,  use,  modification, 
reproduction,  release,  performance, 
display,  or  disclosure  of  such  software 
or  documentation.  Use  the  clause — 

(1)  In  lieu  of  the  clause  at  252.227- 
7014,  Rights  in  Noncommercial 
Computer  Software  and  Noncommercial 
Computer  Software  Documentation, 
when  the  Government  must  own  or 
control  copyright  in  all  computer 
software  or  computer  software 
documentation  first  produced,  created, 
or  generated  and  required  to  be 
delivered  under  a  contract:  or 
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(2)  In  addition  to  the  clause  at 
252.227-7014  when  the  Government 
must  own  or  control  copyright  in  some 
of  the  computer  software  or  computer 
software  documentation  first  produced, 
created,  or  generated  and  required  to  be 
dehvered  under  a  contract.  The  specific 
software  or  documentation  in  which  the 
Government  must  own  or  control 
copyright  must  be  identified  in  a  special 
contract  requirement. 

(b)  Although  the  Government  obtains 
an  assignment  of  copyright  and 
unhmited  rights  in  the  computer 
software  or  computer  software 
documentation  delivered  as  a  special 
work  under  the  clause  at  252.227-7020, 
the  contractor  retains  use  and  disclosure 
rights  in  that  software  or 
documentation.  If  the  Government 
needs  to  restrict  a  contractor's  rights  to 
use  or  disclose  a  special  work,  it  must 
also  negotiate  a  special  license  which 
specifically  restricts  the  contractor's  use 
or  disclosure  rights. 

(c)  The  clause  at  252.227-7020  does 
not  permit  a  contractor  to  incorporate 
into  a  special  work  any  work 
copyrighted  by  others  unless  the 
contractor  obtains  the  contracting 
officer's  permission  to  do  so  and  obtains 
for  the  Government  a  non-exclusive, 
paid  up.  world-wide  license  to  make 
and  distribute  copies  of  that  work,  to 

prepare  derivative  works,  to  perform  or 
display  any  portion  of  that  work,  and  to 
permit  others  to  do  so  for  government 
purposes.  Grant  permission  only  when 
the  Government's  requirements  cannot 
be  satisfied  unless  the  third  party  work 
is  included  in  the  deliverable  work. 

(d)  Examples  of  other  works  which 
may  be  procured  under  the  clause  at 
252.227-7020  include,  but  are  not 
limited  to,  audiovisual  works,  scripts, 
soundtracks,  musical  compositions,  and 
adaptations;  histories  of  departments, 
agencies,  services  or  units  thereof; 
surveys  of  Government  establishments; 
instructional  works  or  guidance  to 
Government  officers  and  employees  on 
the  discharge  of  their  official  duties; 
reports,  books,  studies,  surveys  or 
similar  documents;  collections  of  data 
containing  information  pertaining  to 
individuals  that,  if  disclosed,  would 
violate  the  right  of  privacy  or  publicity 
of  the  individuals  to  whom  the 
information  relates;  or  investigative 
reports. 

227.7206  Contracts  for  arctiitect-engineer 
services. 

Follow  227.7107  when  contracting  for 
architect-engineer  services. 

227.7207  Contractor  data  repositories. 

Follow  227.7108  when  it  is  in  the 
Government's  interests  to  have  a  data 


repository  include  computer  software  or 
to  have  a  separate  computer  software 
repository.  Contractual  instruments 
establishing  the  repository  requirements 
must  appropriately  reflect  the  repository 
manager's  software  responsibilities. 

PART  252— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

252.21 1  -701 5    [Removed  and  Reserved] 

8.  Section  252.211-7015  is  removed 
and  reserved. 

252.21 1  -701 6    fRemowed  and  Reservedl 

9.  Section  252.211-7016  is  removed 
and  reserved. 

252.21 1  -7017    [Removed  and  Reserved] 

10.  Section  252.211-7017  is  removed 
and  reserved. 

252.21 1  -7021     [Amended] 

11.  Section  252.211-7021  is  amended 
by  revising  the  clause  date  to  read  "(JUN 
1995)"  in  lieu  of  "{MAY  1991);  by 
revising  in  paragraph  (b)(1)  in  the  title 
in  the  clause  list  under  the  clause 
number  252.225-7001  the  word 
"Payment"  to  read  "Payments;"  by 
adding  in  paragraph  (b)(1)  an  additional 
clause  at  the  end  of  the  clause  fist  to 
read  "252.227-7015  Technical  Data- 
Commercial  Items;"  and  by  revising  in 
paragraph  (b)(2)  in  the  title  in  the  clause 
list  under  the  clause  number  FAR 
52.223-1  the  word  "Clear"  to  read 
"Clean;" 

12.  Section  252.227-7013  is  revised  to 
read  as  follows: 

252.227-7013    Rights  in  technical  data- 
Noncommercial  items. 

As  prescribed  in  227.7103-€(a),  use 
the  following  clause: 
Rights  in  Technical  Data— Noncommercial 
Items  (June  1995) 

(a)  Definitions.  As  used  in  this  clause: 

(1)  Computer  data  base  means  a  collection 
of  data  recorded  in  a  form  capable  of  being 
processed  by  a  computer.  The  term  does  not 
include  computer  software. 

(2)  Computer  program  means  a  set  of 
instructions,  rules,  or  routines  recorded  in  a 
form  that  is  capable  of  causing  a  computer  to 
perform  a  specific  operation  or  series  of 
operations. 

(3)  Computer  software  means  computer 
programs,  source  code,  source  code  listings, 
object  code  listings,  design  details, 
algorithms,  processes,  flow  charts,  formulae 
and  related  material  that  would  enable  the 
software  to  be  reproduced,  recreated,  or 
recompiled.  Computer  software  does  not 
include  computer  data  bases  or  computer 
software  documentation. 

(4)  Computer  software  documentation 
means  owner's  manuals,  user's  manuals, 
installation  instructions,  operating 
instructions,  and  other  similar  items, 
regardless  of  storage  medium,  that  explain 


the  capabilities  of  the  computer  software  or 
provide  instructions  for  using  the  software. 

(5)  Detailed  manufacturing  or  process  data 
means  technical  data  that  describe  the  steps, 
sequences,  and  conditions  of  manufacturing, 
processing  or  assembly  used  by  the 
manufacturer  to  produce  an  item  or    , 
component  or  to  perform  a  process. 

(6)  Developed  means  that  an  item, 
component,  or  process  exists  and  is 
workable.  Thus,  the  item  or  component  must 
have  been  constructed  or  the  process 
practiced.  Workability  is  generally 
established  when  the  item,  component,  or 
process  has  been  analyzed  or  tested 
sufficiently  to  demonstrate  to  reasonable 
people  skilled  in  the  applicable  art  that  there 
is  a  high  probability  that  it  will  operate  as 
intended.  Whether,  how  much,  and  what 
type  of  analysis  or  testing  is  required  to 
establish  workability  depends  on  the  nature 
of  the  item,  component,  or  process,  and  the 
state  of  the  art.  To  be  considered 
"developed,"  the  item,  component,  or 
process  need  not  be  at  the  stage  where  it 
could  be  offered  for  sale  or  sold  on  the 
commercial  market,  nor  must  the  item, 
component,  or  process  be  actually  reduced  to 
practice  within  the  meaning  of  Title  35  of  the 
United  States  Code. 

(7)  Developed  exclusively  at  private 
expense  means  development  was 
accomplished  entirely  with  costs  charged  to 
indirect  cost  pools,  costs  not  allocated  to  a 
government  contract,  or  any  combination 
thereof. 

(i)  Private  expense  determinations  should 
be  made  at  the  lowest  practicable  level. 

(ii)  Under  fixed-price  contracts,  when  total 
costs  are  greater  than  the  firm-fixed-price  or 
ceiling  price  of  the  contract,  the  additional 
development  costs  necessary  to  complete 
development  shall  not  be  considered  when 
determining  whether  development  was  at 
government,  private,  or  mixed  expense. 

(8)  Developed  exclusively  with  government 
funds  means  development  was  not 
accomplished  exclusively  or  partially  at 
private  expense. 

(9)  Developed  with  mixed  funding  means 
development  was  accomplished  partially 
with  costs  charged  to  indirect  cost  pools  and/ 
or  costs  not  allocated  to  a  government 
contract,  and  partially  with  costs  charged 
directly  to  a  government  contract. 

(10)  Form.  fit.  and  function  data  means 
technical  data  that  describes  the  required 
overall  physical,  functional,  and  performance 
characteristics  (along  with  the  qualification 
requirements,  if  applicable)  of  an  item, 
component,  or  process  to  the  extent 
necessary  to  permit  identification  of 
physically  and  functionally  interchangeable 
items. 

(11)  Government  purpose  means  any 
activity  in  which  the  United  States 
Government  is  a  party,  including  cooperative 
agreements  with  international  or  multi- 
national defense  organizations,  or  sales  or 
transfers  by  the  United  States  Government  to 
foreign  governments  or  international 
organizations.  Government  purposes  include 
competitive  procurement,  but  do  not  include 
the  rights  to  use.  modify,  reproduce,  release, 
perform,  display,  or  disclose  technical  data 
for  commercial  purposes  or  authorize  others 
to  do  so. 
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(12)  Government  purpose  rights  means  the 
rights  to — 

(i)  Use.  modify,  reproduce,  release, 
perform,  display,  or  disclose  technical  data 
within  the  Government  without  restriction; 
and 

(ii)  Release  or  disclose  technical  data 
outside  the  Government  and  authorize 
persons  to  whom  release  or  disclosure  has 
been  made  to  use.  modify,  reproduce,  release, 
perform,  display,  or  disclose  that  data  for 
United  States  government  purposes. 

(13)  Limited  rights  means  the  rights  to  use, 
modify,  reproduce,  release,  perform,  display, 
or  disclose  technical  data,  in  whole  or  in 
part,  within  the  Government.  The 
Government  may  not.  without  the  written 
permission  of  the  party  asserting  limited 
rights,  release  or  disclose  the  technical  data 
outside  the  Government,  use  the  technical 
data  for  manufacture,  or  authorize  the 
technical  data  to  be  used  by  another  party. 
except  that  the  Government  may  reproduce, 
release  or  disclose  such  data  or  authorize  the 
use  or  reproduction  of  the  data  by  [>ersons 
outside  the  Government  if  reproduction, 
release,  disclosure,  or  use  is — 

(i)  Necessary  for  emergency  repair  and 
overhaul:  or 

(ii)  A  release  or  disclosure  of  technical  data 
(other  than  detailed  manufacturing  or  process 
data)  to,  or  use  of  such  data  by,  a  foreign 
government  that  is  in  the  interest  of  the 
Government  and  is  required  for  evaluational 
or  informational  purposes: 

(iii)  Subject  to  a  prohibition  on  the  further 
reproduction,  release,  disclosure,  or  use  of 
the  technical  data:  and 

(iv)  The  contractor  or  subcontractor 
asserting  the  restriction  is  notified  of  such 
reproduction,  release,  disclosure,  or  use. 

(14)  Technical  data  means  recorded 
information,  regardless  of  the  form  or  method 
of  the  recording,  of  a  scientific  or  technical 
nature  (including  computer  software 
documentation).  The  term  does  not  include 
computer  software  or  data  incidental  to 
contract  administration,  such  as  financial 
and/or  management  information. 

(15)  Unlimited  rights  means  rights  to  use, 
modify,  reproduce,  perform,  display,  release, 
or  disclose  technical  data  in  whole  or  in  pwrt, 
in  any  manner,  and  for  any  purp>ose 
whatsoever,  and  to  have  or  authorize  others 
to  do  so. 

(b)  Rights  in  technical  data.  The  Contractor 
grants  or  shall  obtain  for  the  Government  the 
following  royalty  free,  world-wide, 
nonexclusive,  irrevocable  license  rights  in 
technical  data  other  than  computer  software 
documentation  (see  the  Rights  in 
Noncommercial  Computer  Software  and 
Noncommercial  Computer  Software 
Documentation  clause  of  this  contract  for 
rights  in  computer  software  documentation): 

(1)  Unlimited  rights. 

The  Government  shall  have  unlimited 
rights  in  technical  data  that  are — 

(i)  Data  pertaining  to  an  item,  component, 
or  process  which  has  been  or  will  be 
developed  exclusively  with  Government 
funds: 

(ii)  Studies,  analyses,  test  data,  or  similar 
data  produced  for  this  contract,  when  the 
study,  analysis,  test,  or  similar  work  was 
specified  as  an  element  of  performance; 


(iii)  Created  exclusively  with  Government 
funds  in  the  performance  of  a  contract  that 
does  not  require  the  development, 
manufacture,  construction,  or  production  of 
items,  components,  or  processes: 

(iv)  Form,  fit,  and  function  data; 

(v)  Necessary  for  installation,  operation, 
maintenance,  or  training  purposes  (other 
than  detailed  manufacturing  or  process  data): 

(vi)  Corrections  or  changes  to  technical 
data  furnished  to  the  Contractor  by  the 
Government: 

(vii)  Otherwise  publicly  available  or  have 
been  released  or  disclosed  by  the  Contractor 
or  subcontractor  without  restrictions  on 
further  use,  release  or  disclosure,  other  than 
a  release  or  disclosure  resulting  from  the  sale, 
transfer,  or  other  assignment  of  interest  in  the 
technical  data  to  another  party  or  the  sale  or 
transfer  of  some  or  all  of  a  business  entity  or 
its  assets  to  another  p>arty: 

(viii)  Data  in  which  the  Government  has 
obtained  unlimited  rights  under  another 
Government  contract  or  as  a  result  of 
negotiations:  or 

(ix)  Data  furnished  to  the  Government, 
under  this  or  any  other  Government  contract 
or  subcontract  thereunder,  with — 

(A)  Government  purpose  license  rights  or 
limited  rights  and  the  restrictive  condition(s] 
has/have  expired:  or 

(B)  Government  purpose  rights  and  the 
Contractor's  exclusive  right  to  use  such  data 
for  commercial  purposes  has  expired. 

(2)  Government  purpose  rights. 

(i)  The  Government  shall  have  government 
purpose  rights  for  a  five-year  period,  or  such 
other  p>eriod  as  may  be  negotiated,  in 
technical  data — 

(A)  That  pertain  to  items,  components,  or 
processes  developed  with  mixed  funding 
except  when  the  Government  is  entitled  to 
unlimited  rights  in  such  data  as  provided  in 
paragraphs  (b)(ii)  and  (b)(iv)  through  (b)(ix) 
of  this  clause:  or 

(B)  Created  with  mixed  funding  in  the 
performance  of  a  contract  that  does  not 
require  the  development,  manufacture, 
construction,  or  production  of  items, 
components,  or  processes. 

(ii)  The  five-year  f>eriod,  or  such  other 
period  as  may  have  been  negotiated,  shall 
commence  upon  execution  of  the  contract, 
subcontract,  letter  contract  (or  similar 
contractual  instrument),  contract 
modification,  or  option  exercise  that  required 
development  of  the  items,  components,  or 
processes  or  creation  of  the  data  described  in 
paragraph  (b)(2)(i)(B)  of  this  clause.  Upon 
expiration  of  the  five-year  or  other  negotiated 
period,  the  Government  shall  have  unlimited 
rights  iiT  the  technical  data. 

(iii)  The  Government  shall  not  release  or 
disclose  technical  data  in  which  it  has 
government  purpose  rights  unless — 

(A)  Prior  to  release  or  disclosure,  the 
intended  recipient  is  subject  to  the  non- 
disclosure agreement  at  227.7103-7  of  the 
Defense  Federal  Acquisition  Regulation 
Supplement  (DFARS):  or 

(B)  The  recipient  is  a  Government 
contractor  receiving  access  to  the  data  for 
performance  of  a  Government  contract  that 
contains  the  clause  at  DFARS  252.227-7025, 
Limitations  on  the  Use  or  Disclosure  of 
Government-Furnished  Information  Marked 
with  Restrictive  Legends. 


(iv)  The  Contractor  has  the  exclusive  right, 
including  the  right  to  license  others,  to  use 
technical  data  in  which  the  Government  has 
obtained  government  purpose  rights  under 
this  contract  for  any  commercial  purpose 
during  the  time  period  specified  in  the 
government  purpose  rights  legend  prescribed 
in  paragraph  (f)(2)  of  this  clause. 

(3)  Limited  rights. 

(i)  Except  as  provided  in  paragraphs 
(b)(l)(ii)  and  (b)(l)(iv)  through  (b)(l)(ix)  of 
this  clause,  the  Government  shall  have 
limited  rights  in  technical  data — 

(A)  Pertaining  to  items,  components,  or 
processes  developed  exclusively  at  private 
expense  and  marked  with  the  limited  rights 
legend  prescribed  in  paragraph  (f)  of  this 
clause:  or 

(B)  Created  exclusively  at  private  expanse 
in  the  performance  of  a  contract  that  does  not 
require  the  development,  manufacture, 
construction,  or  production  of  items, 
comjxinents,  or  processes. 

(ii)  The  Government  shall  require  a 
recipient  of  limited  rights  data  for  emergency 
repair  or  overhaul  to  destroy  the  data  and  all 
copies  in  its  possession  promptly  following 
completion  of  the  emergency  repair/overhaul 
and  to  notify  the  Contractor  that  the  data 
have  been  destroyed. 

(iii)  The  Contractor,  its  subcontractors,  and 
suppliers  are  not  required  to  provide  the 
Government  additional  rights  to  use,  modify, 
reproduce,  release,  perform,  display,  or 
disclose  technical  data  furnished  to  the 
Government  with  limited  rights.  However,  if 
the  Government  desires  to  obtain  additional 
rights  in  technical  data  in  which  it  has 
limited  rights,  the  Contractor  agrees  to 
promptly  enter  into  negotiations  with  the 
Contracting  Officer  to  determine  whether 
there  are  acceptable  terms  for  transferring 
such  rights.  All  technical  data  in  which  the 
Contractor  has  granted  the  Government 
additional  rights  shall  be  listed  or  described 
in  a  license  agreement  made  part  of  the 
contract.  The  license  shall  enumerate  the 
additional  rights  granted  the  Government  in 
such  data. 

(4)  Specifically  negotiated  license  rights. 
The  standard  license  rights  granted  to  the 

Government  under  paragraphs  (b)(1)  through 
(b)(3)  of  this  clause,  including  the  jjeriod 
during  which  the  Government  shall  have 
government  purpose  rights  in  technical  data, 
may  be  modified  by  mutual  agreement  to 
provide  such  rights  as  the  parties  consider 
appropriate  but  shall  not  provide  the 
Government  lesser  rights  than  are 
enumerated  in  paragraph  (a)(13)  of  this' 
clause.  Any  rights  so  negotiated  shall  be 
identified  in  a  license  agreement  made  pwrt 
of  this  contract. 

(5)  Prior  government  rights. 
Technical  data  that  will  be  delivered, 

furnished,  or  otherwise  provided  to  the 
Government  under  this  contract,  in  which 
the  Government  has  previously  obtained 
rights  shall  be  delivered,  furnished,  or 
provided  with  the  pre-existing  rights, 
unless — 
(i)  The  parties  have  agreed  otherwise:  or 
(ii)  Any  restrictions  on  the  Government's 
rights  to  use,  modify,  reproduce,  release, 
perform,  display,  or  disclose  the  data  have 
expired  or  no  longer  apply. 
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(6)  Release  from  liability. 

The  Contractor  agrees  to  release  the 
Government  from  liability  for  any  release  or 
disclosure  of  technical  data  made  in 
accordance  with  paragraph  (a)(13)  or 
(b)(2)(iii)  of  this  clause,  in  accordance  with 
the  terms  of  a  license  negotiated  under 
paragraph  (b)(4)  of  this  clause,  or  by  others 
to  whom  the  recipient  has  released  or 
disclosed  the  data  and  to  seek  relief  solely 
from  the  party  who  has  improperly  used, 
modified,  reproduced,  released,  performed, 
displayed,  or  disclosed  Contractor  data 
marked  with  restrictive  legends. 

(c)  Contractor  rights  in  technical  data.  All 
rights  not  granted  to  the  Government  are 
retained  by  the  Contractor. 

(d)  Third  party  copyrighted  data.  The 
Contractor  shall  not.  without  the  written 
approval  of  the  Contracting  OfTicer. 
incorporate  any  copryrighted  data  in  the 
technical  data  to  be  delivered  under  this 
contract  unless  the  Contractor  is  the 
copyright  owner  or  has  obtained  for  the 
Government  the  license  rights  necessary  to 
jjerfect  a  license  or  licenses  in  the  deliverable 
data  of  the  appropriate  scop>e  set  forth  in 
paragraph  (b)  of  this  clause,  and  has  aRixed 

a  statement  of  the  license  or  licenses 
obtained  on  behalf  of  the  Government  and 
other  persons  to  the  data  transmittal 
document. 

(e)  Identification  and  delivery  of  data  to  be 
furnished  with  restrictions  on  use,  release,  or 
disclosure.  (1)  This  paragraph  does  not  apply 
to  restrictions  based  solely  on  copyright. 

(2)  Except  as  provided  in  paragraph  (e)(3) 
of  this  clause,  technical  data  that  the 
Contractor  asserts  should  be  furnished  to  the 
Government  with  restrictions  on  use.  release, 
or  disclosure  are  identified  in  an  attachment 
to  this  contract  (the  Attachment).  The 
Contractor  shall  not  deliver  any  data  with 
restrictive  markings  unless  the  data  are  listed 
on  the  Attachment. 

(3)  In  addition  to  the  assertions  made  in 
the  Attachment,  other  assertions  may  be 
identified  after  award  when  based  on  new 
information  or  inadvertent  omissions  unless 
the  inadvertent  omissions  would  have 
materially  affected  the  source  selection 
decision.  Such  identification  and  assertion 
shall  be  submitted  to  the  Contracting  Officer 
as  soon  as  practicable  prior  to  the  scheduled 
date  for  delivery  of  the  data,  in  the  following 
format,  and  signed  by  an  official  authorized 
to  contractually  obligate  the  Contractor: 
Identification  and  Assertion  of  Restrictions 
on  the  Government's  Use.  Release,  or 
Disclosure  of  Technical  Data. 

The  Contractor  asserts  for  itself,  or  the 
pwrsons  identified  tielow.  that  the 
Government's  rights  to  use.  release,  or 
disclose  the  following  technical  data  should 
be  restricted — 


Tech- 

nical 

Name  of 

data  to 
be  fur- 
nished 
with  re- 

Basts  for 

Asserted 

person 

asser- 

rights cat- 

asserting 

tion  2 

egory  3 

restric- 
tions* 

stric- 

tlons' 

(LIST)  .. 

(LIST)  

(LIST)  

(UST) 

'  If  the  assertion  is  applicable  to  items,  com- 
ponents or  processes  developed  at  private  ex- 
pense, identify  both  the  data  and  each  such 
item,  component,  or  process. 

2  Generally,  the  development  of  an  Item, 
component,  or  process  at  private  expense,  ei- 
ther exclusively  or  partially,  is  the  only  t)asis 
for  asserting  restrictions  on  the  Government's 
rights  to  use,  release,  or  disclose  technical 
data  pertaining  to  such  items,  components,  or 
processes.  Indicate  whether  development  was 
exclusively  or  partially  at  private  expense.  If 
development  was  not  at  private  expense, 
enter  the  specific  reason  for  asserting  that  tfie 
Government's  rights  should  be  restricted. 

3  Enter  asserted  rights  category  (e.g..  gov- 
ernment purpose  license  rights  from  a  prior 
contract,  rights  in  SBIR  data  generated  under 
another  contract,  limited  or  government  pur- 
pose rights  under  this  or  a  prior  contract,  or 
specifically  negotiated  licenses). 

*  Corporation.  Individual,  or  ottier  p)erson.  as 
appropriate. 

Date    

Printed  Name  and  Title     


be  identified  by  circling,  underscoring,  with 
a  note,  or  other  appropriate  identifier. 
Technical  data  transmitted  directly  from  one 
computer  or  computer  terminal  to  another 
shall  contain  a  notice  of  asserted  restrictions. 
Reproductions  of  technical  data  or  any 
portions  thereof  subject  to  asserted 
restrictions  shall  also  reproduce  the  asserted 
restrictions. 

(2)  Government  purpose  rights  markings. 
Data  delivered  or  otherwise  furnished  to  the 
Government  purjKise  rights  shall  be  marked 
as  follows: 

Government  Purpose  Rights 
Contract  No.     


Signature 

(End  of  identification  and  assertion) 

(4)  When  requested  by  the  Contracting 
Officer,  the  Contractor  shall  provide 
sufficient  information  to  enable  the 
Contracting  Officer  to  evaluate  the 
Contractor's  assertions.  The  Contracting 
Officer  reserves  the  right  to  add  the 
Contractor's  assertions  to  the  Attachment  and 
validate  any  listed  assertion,  at  a  later  date, 
in  accordance  with  the  procedures  of  the 
Validation  of  Restrictive  Markings  on 
Technical  Data  clause  of  this  contract. 

[{]  Marking  requirements.  The  Contractor, 
and  its  subcontractors  or  suppliers,  may  only 
assert  restrictions  on  the  Government's  rights 
to  use,  modify,  reproduce,  release,  perform, 
display,  or  disclose  technical  data  to  be 
delivered  under  this  contract  by  marking  the 
deliverable  data  subject  to  restriction.  Except 
as  provided  in  paragraph  (f)(5)  of  this  clause, 
only  the  following  legends  are  authorized 
under  this  contract:  the  government  purpose 
rights  legend  at  paragraph  (f)(2)  of  this 
clause;  the  limited  rights  legend  at  paragraph 
(f)(3)  of  this  clause;  or  the  special  license 
rights  legend  at  paragraph  (f)(4)  of  this 
clause;  and/or  a  notice  of  copyright  as 
prescribed  under  17  U.S.C.  401  or  402. 

(1)  General  marking  instructions.  The 
Contractor,  or  its  subcontractors  or  suppliers, 
shall  conspicuously  and  legibly  mark  the 
appropriate  legend  on  all  technical  data  that 
qualify  for  such  markings.  The  authorized 
legends  shall  be  placed  on  the  transmittal 
document  or  storage  container  and.  for 
printed  material,  each  page  of  the  printed 
material  containing  technical  data  for  which 
restrictions  are  asserted.  When  only  portions 
of  a  page  of  printed  material  are  subject  to 
the  asserted  restrictions,  such  portions  shall 


Contractor  Name     . 
Contractor  Address 


Expiration  Date    

The  Government's  rights  touse.  modify, 
reproduce,  release,  perform,  display,  or 
disclose  these  technical  data  are  restricted  by 
paragraph  (b)(2)  of  the  Rights  in  Technical 
Data — Noncommercial  Items  clause 
contained  in  the  above  identified  contract. 
No  restrictions  apply  after  the  expiration  date 
shown  above.  Any  reproduction  of  technical 
data  or  portions  thereof  marked  with  this 
legend  must  also  reproduce  the  markings. 

(End  of  legend) 

(3)  Limited  rights  markings.  Data  delivered 
or  otherwise  furnished  to  the  Government 
with  limited  rights  shall  be  marked  with  the 
following  legend: 

Limited  Rights 

Contract  No.     

Contractor  Name     

Contractor  Address     


The  Government's  rights  to  use.  modify, 
reproduce,  release,  perform,  display,  or 
disclose  these  technical  data  are  restricted  by 
paragraph  (b)(3)  of  the  Rights  in  Technical 
Data — Noncommercial  Items  clause 
contained  in  the  above  identified  contract. 
Any  reproduction  of  technical  data  or 
portions  thereof  marked  with  this  legend 
must  also  reproduce  the  markings.  Any 
person,  other  than  the  Government,  who  has 
been  provided  access  to  such  data  must 
promptly  notify  the  above  named  Contractor. 
(End  of  legend] 

(4)  Special  license  rights  markings,  (i)  Data 
in  which  the  Government's  rights  stem  from 
a  specifically  negotiated  license  shall  be 
marked  with  the  following  legend: 

Special  License  Rights 

The  Government's  rights  to  use.  modify, 
reproduce,  release,  perform,  display,  or 
disclose  these  data  are  restricted  by  Contract 

No. (Insert  contract 

,  License  No. 


number) . 


_  (Insert  license  identifier) 
_.  Any  reproduction  of 


technical  data  or  portions  thereof  marked 
with  this  legend  must  also  reproduce  the 
markings. 

(End  of  legend) 

(ii)  For  purposes  of  this  clause,  special 
licenses  do  not  include  government  purpose 
license  rights  acquired  under  a  prior  contract 
(see  paragraph  (b)(5)  of  this  clause). 
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(5)  Pre-existing  data  markings.  If  the  terms 
of  a  prior  contract  or  license  permitted  the 
Contractor  to  restrict  the  Government's  rights 
to  use,  modify,  reproduce,  release,  perform, 
display,  or  disclose  technical  data  deliverable 
under  this  contract,  and  those  restrictions  are 
still  applicable,  the  Contractor  may  mark 
such  data  with  the  appropriate  restrictive 
legend  for  which  the  data  qualified  under  the 
prior  contract  or  license.  The  marking 
procedures  in  paragraph  (f)(1)  of  this  clause 
shall  be  followed. 

(g)  Contractor  procedures  and  records. 
Throughout  performance  of  this  contract,  the 
Contractor  and  its  subcontractors  or  suppliers 
that  will  deliver  technical  data  with  other 
than  unlimited  rights,  shall — 

(1)  Have,  maintain,  and  follow  written 
procedures  sufficient  to  assure  that  restrictive 
markings  are  used  only  when  authorized  by 
the  terms  of  this  clause;  and 

(2)  Maintain  records  sufficient  to  justify  the 
validity  of  any  restrictive  markings  on 
technical  data  delivered  under  this  contract. 

(h)  Removal  of  unjustified  and 
nonconforming  markings.  (1)  Unjustified 
technical  data  markings.  The  rights  and 
obligations  of  the  parties  regarding  the 
validation  of  restrictive  markings  on 
technical  data  furnished  or  to  be  furnished 
under  this  contract  are  contained  in  the 
Validation  of  Restrictive  Markings  on 
Technical  Data  clause  of  this  contract. 
Notwithstanding  any  provision  of  this 
contract  concerning  inspection  and 
acceptance,  the  Government  may  ignore  or.  at 
the  Contractor's  expense,  correct  or  strike  a 
marking  if.  in  accordance  with  the 
procedures  in  the  Validation  of  Restrictive 
Markings  on  Technical  Data  clause  of  this 
contract,  a  restrictive  marking  is  determined 
to  be  unjustified. 

(2)  Nonconforming  technical  data 
markings.  A  nonconforming  marking  is  a 
marking  placed  on  technical  data  delivered 
or  otherwise  furnished  to  the  Government 
under  this  contract  that  is  not  in  the  format 
authorized  by  this  contract.  Correction  of 
nonconforming  markings  is  not  subject  to  the 
Validation  of  Restrictive  Markings  on 
Technical  Data  clause  of  this  contract.  If  the 
Contracting  Officer  notifies  the  Contractor  of 
a  nonconforming  marking  and  the  Contractor 
fails  to  remove  or  correct  such  marking 
within  sixty  (60)  days,  the  Government  may 
ignore  or.  at  the  Contractor's  expense,  remove 
or  correct  any  nonconforming  marking. 

(i)  Relation  to  patents.  Nothing  contained 
in  this  clause  shall  imply  a  license  to  the 
Government  under  any  patent  or  be 
construed  as  affecting  the  scope  of  any 
license  or  other  right  otherwise  granted  to  the 
Government  under  any  patent. 

(j)  Limitation  on  charges  for  rights  in 
technical  data.  (1)  The  Contractor  shall  not 
charge  to  this  contract  any  cost,  including, 
but  not  limited  to.  license  fees,  royalties,  or 
similar  charges,  for  rights  in  technical  data  to 
be  delivered  under  this  contract  when — 

(i)  The  Government  has  acquired,  by  any 
means,  the  same  or  greater  rights  in  the  data; 
or 

(ii)  The  data  are  available  to  the  public 
without  restrictions. 

(2)  The  limitation  in  paragraph  (i)(l)  of  this 
clause — 


(i)  Includes  costs  charged  by  a 
subcontractor  or  supplier,  at  any  tier,  or  costs 
incurred  by  the  Contractor  to  acquire  rights 
in  subcontractor  or  supplier  technical  data,  if 
the  subcontractor  or  supplier  has  been  pwid 
for  such  rights  under  any  other  Government 
contract  or  under  a  license  conveying  the 
rights  to  the  Government;  and 

(ii)  Does  not  include  the  reasonable  costs 
of  reproducing,  handling,  or  mailing  the 
documents  or  other  media  in  which  the 
technical  data  will  be  delivered. 

(k)  Applicability  to  subcontractors  or 
suppliers.  (1)  The  Contractor  shall  ensure 
that  the  rights  afforded  its  subcontractors  and 
suppliers  under  10  U.S.C.  2320.  10  U.S.C. 
2321.  and  the  identification,  assertion,  and 
delivery  processes  of  paragraph  (e)  of  this 
clause  are  recognized  and  protected. 

(2)  Whenever  any  noncommercial 
technical  data  is  to  be  obtained  from  a 
subcontractor  or  supplier  for  delivery  to  the 
Government  under  this  contract,  the 
Contractor  shall  use  this  same  clause  in  the 
subcontract  or  other  contractual  instrument, 
and  require  its  subcontractors  or  suppliers  to 
do  so.  without  alteration,  except  to  identify 
the  parties.  The  Contractor  shall  use  the 
Technical  Data — Commercial  Items  clause  of 
this  contract  to  obtain  technical  data 
pertaining  to  commercial  items,  components, 
or  processes.  No  other  clause  shall  be  used 
to  enlarge  or  diminish  the  Government's,  the 
Contractor's,  or  a  higher-tier  subcontractor's 
or  supplier's  rights  in  a  subcontractor's  or 
supplier's  technical  data. 

(3)  Technical  data  required  to  be  delivered 
by  a  subcontractor  or  supplier  shall  normally 
be  delivered  to  the  next  higher-tier 
contractor,  subcontractor,  or  supplier. 
However,  when  there  is  a  requirement  in  the 
prime  contract  for  data  which  may  be 
submitted  with  other  than  unlimited  rights 
by  a  subcontractor  or  supplier,  then  said 
subcontractor  or  supplier  may  fulfill  its 
requirement  by  submitting  such  data  directly 
to  the  Government,  rather  than  through  a 
higher-tier  contractor,  sulx;ontractor,  or 
supplier. 

(4)  The  Contractor  and  higher-tier 
subcontractors  or  suppliers  shall  not  use 
their  power  to  award  contracts  as  economic 
leverage  to  obtain  rights  in  technical  data 
from  their  subcontractors  or  suppliers. 

(5)  In  no  event  shall  the  Contractor  use  its 
obligation  to  recognize  and  protect 
sub)contractor  or  supplier  rights  in  technical 
data  as  an  excuse  for  failing  to  satisfy  its 
contractual  obligations  to  the  Government. 
(End  of  clause) 

Alternate  I  (June  1995) 

As  prescribed  in  227.7103-6(b).  add  the 
following  paragraph  (1)  to  the  basic  clause: 

(1)  Publication  for  sale. 

(1)  This  paragraph  only  applies  to 
technical  data  in  which  the  Government  has 
obtained  unlimited  rights  or  a  license  to 
make  an  unrestricted  release  of  technical 
data. 

(2)  The  Government  shall  not  publish  a 
deliverable  technical  data  item  or  items 
identified  in  this  contract  as  being  subject  to 
paragraph  (I)  of  this  clause  or  authorize 
others  to  publish  such  data  on  its  behalf  if 
prior  to  publication  for  sale  by  the 


Government  and  within  twenfy-four  (24) 
months  following  the  date  sf>ecified  in  this 
contract  for  delivery  of  such  data  or  the 
removal  of  any  national  security  or  expiort 
control  restrictions,  whichever  is  later,  the 
Contractor  publishes  that  item  or  items  for 
sale  and  promptly  notifies  the  Contracting 
Officer  of  such  publicalion(s).  Any  such 
publication  shall  include  a  notice  identifying 
the  number  of  this  contract  and  the 
Government's  rights  in  the  published  data. 
(3)  This  limitation  on  the  Government's 
right  to  publish  for  sale  shall  continue  as 
long  as  the  data  are  reasonably  available  to 
the  public  for  purchase. 

13.  Section  252.227-7014  is  added  to 
read  as  follows: 

252.227-7014    Rights  in  noncommercial 
computer  software  and  noncommercial 
computer  software  documentation. 

As  prescribed  in  227.7203-6(a)(l).  use 
the  following  clause. 

Rights  in  Noncommercial  Computer  Software 
and  Noncommercial  Computer  Software 
Documentation  (June  1995) 

(a)  Definitions.  As  used  in  this  clause: 

(1)  Commercial  computer  software  means 
software  developed  or  regularly  used  for 
nongovernmental  purposes  which — 

(i)  Has  been  sold,  leased,  or  licensed  to  the 
public; 

(ii)  Has  been  offered  for  sale,  lease,  or 
license  to  the  public; 

(iii)  Has  not  been  offered,  sold,  leased,  or 
licensed  to  the  public  but  will  be  available 
for  commercial  sale,  lease,  or  license  in  time 
to  satisfy  the  delivery  requirements  of  this 
contract;  or 

(iv)  Satisfies  a  criterion  expressed  in 
paragraph  (a)(1)  (i),  (ii),  or  (iii)  of  this  clause 
and  would  require  only  minor  modification 
to  meet  the  requirements  of  this  contract. 

(2)  Computer  database  means  a  collection 
of  recorded  data  in  a  form  capable  of  being 
processed  by  a  computer.  The  term  does  not 
include  computer  software. 

(3)  Computer  program  means  a  set  of 
instructions,  rules,  or  routines,  recorded  in  a 
form  that  is  capable  of  causing  a  computer  to 
perform  a  specific  operation  or  series  of 
operations. 

(4)  Computer  software  means  computer 
programs,  source  code,  source  code  listings, 
object  code  listings,  design  details, 
algorithms,  processes,  flow  charts,  formulae, 
and  related  material  that  would  enable  the 
software  to  be  reproduced,  recreated,  or 
recompiled.  Computer  software  does  not 
include  computer  databases  or  computer 
software  documentation. 

(5)  Computer  software  documentation 
means  owner's  manuals,  user's  manuals, 
installation  instructions,  operating 
instructions,  and  other  similar  items, 
regardless  of  storage  medium,  that  explain 
the  capabilities  of  the  computer  software  or 
provide  instructions  for  using  the  software. 

(6)  Developed  means  that — 

(i)  A  computer  program  has  been 
successfully  opierated  in  a  computer  and 
tested  to  the  extent  sufficient  to  demonstrate 
to  reasonable  persons  skilled  in  the  art  that 
the  program  can  reasonably  be  expected  to 
perform  its  intended  purpose; 
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(ii)  Computer  software,  other  than 
computer  programs,  has  been  tested  or 
analyzed  to  the  extent  sufficient  to 
demonstrate  to  reasonable  persons  skilled  in 
the  art  that  the  software  can  reasonably  be 
expected  to  perform  its  intended  purpose;  or 

(iii)  Computer  software  documentation 
required  to  be  delivered  under  a  contract  has 
been  written,  in  any  medium,  in  sufficient 
detail  to  comply  with  requirements  under 
that  contract. 

(7)  Developed  exclusively  at  private 
expense  means  development  was 
accomplished  entirely  with  costs  charged  to 
indirect  cost  pools,  costs  not  allocated  to  a 
government  contract,  or  any  combination 
thereof. 

(i)  Private  expense  determinations  should 
be  made  at  the  lowest  practicable  level. 

tii)  Under  fixed-price  contracts,  when  total 
costs  are  greater  than  the  firm-fixed-price  or 
ceiling  price  of  the  contract,  the  additional 
development  costs  necessary  to  complete 
development  shall  not  be  considered  when 
determining  whether  development  was  at 
government,  private,  or  mixed  expense. 

(8)  Developed  exclusively  with  government 
funds  means  development  was  not 
accomplished  exclusively  or  partially  at 
private  expense. 

(9)  Developed  with  mixed  funding  means 
development  was  accomplished  partially 
with  costs  charged  to  indirect  cost  pools  and/ 
or  costs  not  allocated  to  a  government 
contract,  and  partially  with  costs  charged 
directly  to  a  government  contract. 

(10)  Government  purpose  means  any 
activity  in  which  the  United  States 
Government  is  a  party,  including  cooperative 
agreements  with  international  or  multi- 
national defense  organizations  or  sales  or 
transfers  by  the  United  States  Government  to 
foreign  governments  or  international 
organizations.  Government  purposes  include 
comjjetitive  procurement,  but  do  not  include 
the  rights  to  use,  modify,  reproduce,  release, 
perform,  display,  or  disclose  computer 
software  or  computer  software 
documentation  for  commercial  purposes  or 
authorize  others  to  do  so. 

(11)  Government  purpose  rights  means  the 
rights  to — 

(i)  Use.  modify,  reproduce,  release, 
perform,  display,  or  disclose  computer 
software  or  computer  software 
documentation  within  the  Government 
without  restriction;  and 

(ii)  Release  or  disclose  computer  software 
or  computer  software  documentation  outside 
the  Government  and  authorize  persons  to 
whom  release  or  disclosure  has  been  made  to 
use,  modify,  reproduce,  release,  perform, 
display,  or  disclose  the  software  or 
documentation  for  United  States  government 
purposes. 

(12)  Minor  modification  means  a 
modification  that  does  not  significantly  alter 
the  nongovernmental  function  or  purpose  of 
the  software  or  is  of  the  type  customarily 
provided  in  the  commercial  marketplace. 

(13)  Noncommercial  computer  software 
means  software  that  does  not  qualify  as 
commercial  computer  software  under 
paragraph  (a)(1)  of  this  clause. 

(14)  Restricted  rights  apply  only  to 
noncommercial  computer  software  and  Jtiean 
the  Government's  rights  to — 


(i)  Use  a  computer  program  with  one 
computer  at  one  time.  The  program  may  not 
be  accessed  by  more  than  one  terminal  or 
central  processing  unit  or  time  shared  unless 
otherwise  permitted  by  this  contract; 

(ii)  Transfer  a  computer  program  to  another 
Government  agency  without  the  further 
permission  of  the  Contractor  if  the  transferor 
destroys  all  copies  of  the  program  and  related 
computer  software  documentation  in  its 
possession  and  notifies  the  licensor  of  the 
transfer.  Transferred  programs  remain  subject 
to  the  provisions  of  this  clause; 

(iii)  Make  the  minimum  number  of  copies 
of  the  computer  software  required  for 
safekeeping  (archive),  backup,  or 
modification  purposes; 

(iv)  Modify  computer  software  provided 
that  the  Government  may — 

(A)  Use  the  modified  software  only  as 
provided  in  paragraphs  (a)(14)  (i)  and  (iii)  of 
this  clause;  and 

(B)  Not  release  or  disclose  the  modified 
software  except  as  provided  in  paragraphs 
(a)(14)  (ii).  (v)  and  (vi)  of  this  clause; 

(v)  Permit  contractors  or  subcontractors 
{jerforming  service  contracts  (see  37.101  of 
the  Federal  Acquisition  Regulation)  in 
support  of  this  or  a  related  contract  to  use 
computer  software  to  diagnose  and  correct 
deficiencies  in  a  computer  program,  to 
modify  computer  software  to  enable  a 
computer  program  to  be  combined  with, 
adapted  to.  or  merged  with  other  computer 
programs  or  when  necessary  to  respond  to 
urgent  tactical  situations,  provided  that — 

(A)  The  Government  notifies  the  party 
which  has  granted  restricted  rights  that  a 
release  or  disclosure  to  piarticular  contractors 
or  subcontractors  was  made; 

(B)  Such  contractors  or  subcontractors  are 
subject  to  the  use  and  non-disclosure 
agreement  at  227.7103-7  of  the  Defense 
Federal  Acquisition  Regulation  Supplement 
(DFARS)  or  are  Government  contractors 
receiving  access  to  the  software  for 
performance  of  a  Government  contract  that 
contains  the  clause  at  DFARS  252.227-7025, 
Limitations  on  the  Use  or  Disclosure  of 
Government-Furnished  Information  Marked 
with  Restrictive  Legends; 

(C)  The  Government  shall  not  permit  the 
recipient  to  decompile,  disassemble,  or 
reverse  engineer  the  software,  or  use  software 
decompiled,  disassembled,  or  reverse 
engineered  by  the  Government  pursuant  to 
paragraph  (a)(14)(iv)  of  this  clause,  for  any 
other  purpose;  and 

(D)  Such  use  is  subject  to  the  limitation  in 
paragraph  (a)(14)(i)  of  this  clause;  and 

(vi)  Permit  contractors  or  subcontractors 
f>erfonTiing  emergency  repairs  or  overhaul  of 
items  or  components  of  items  procured  under 
this  or  a  related  contract  to  use  the  computer 
software  when  necessary  to  perform  the 
repairs  or  overhaul,  or  to  modify  the 
computer  software  to  reflect  the  repairs  or 
overhaul  made,  provided  that — 

(A)  The  intended  recipient  is  subject  to  the 
use  and  non-disclosure  agreement  at  DFARS 
227.7103-7  or  is  a  Government  contractor 
receiving  access  to  the  software  for 
performance  of  a  Government  contract  that 
contains  the  clause  at  DFARS  252.227-7025, 
Limitations  on  the  Use  or  Disclosure  of 
Govenunent-Furnished  Information  Marked 
with  Restrictive  Legends;  and 


(B)  The  Government  shall  not  permit  the 
recipient  to  decompile,  disassemble,  or 
reverse  engineer  the  software,  or  use  software 
decompiled,  disassembled,  or  reverse 
engineered  by  the  Government  pursuant  to 
paragraph  (a)(14)(iv)  of  this  clause,  for  any 
other  purpose. 

(15)  Unlimited  rights  means  rights  to  use, 
modify,  reproduce,  release,  perform,  display, 
or  disclose  computer  software  or  computer 
software  documentation  in  whole  or  in  part, 
in  any  manner  and  for  any  purpose 
whatsoever,  and  to  have  or  authorize  others 
to  do  so. 

(b)  Rights  in  computer  software  or 
computer  software  documentation.  The 
Contractor  grants  or  shall  obtain  for  the 
Government  the  following  royalty  free, 
world-wide,  nonexclusive,  irrevocable 
license  rights  in  noncommercial  computer 
software  or  computer  software 
documentation.  All  rights  not  granted  to  the 
Government  are  retained  by  the  Contractor. 

(1)  Unlimited  rights.  The  Government  shall 
have  unlimited  rights  in — 

(i)  Computer  software  developed 
exclusively  with  Government  funds; 

(ii)  Computer  software  documentation 
required  to  be  delivered  under  this  contract; 

(iii)  Corrections  or  changes  to  computer 
software  or  computer  software 
documentation  furnished  to  the  Contractor 
by  the  Government; 

(iv)  Computer  software  or  computer 
software  documentation  that  is  otherwise 
publicly  available  or  has  been  released  or 
disclosed  by  the  Contractor  or  subcontractor 
without  restriction  on  further  use,  release  or 
disclosure,  other  than  a  release  or  disclosure 
resulting  from  the  sale,  transfer,  or  other 
assignment  of  interest  in  the  software  to 
another  party  or  the  sale  or  transfer  of  some 
or  all  of  a  business  entity  or  its  assets  to 
another  party; 

(v)  Computer  software  or  computer 
software  documentation  obtained  with 
unlimited  rights  under  another  Government 
contract  or  as  a  result  of  negotiations;  or 

(vi)  Computer  software  or  computer 
software  documentation  furnished  to  the 
Government,  under  this  or  any  other 
Government  contract  or  subcontract 
thereunder  with — 

(A)  Restricted  rights  in  computer  software, 
limited  rights  in  technical  data,  or 
government  purpose  license  rights  and  the 
restrictive  conditions  have  expired;  or 

(B)  Government  purpose  rights  and  the 
Contractor's  exclusive  right  to  use  such 
software  or  documentation  for  commercial 
purposes  has  expired. 

(2)  Government  purpose  rights,  (i)  Except 
as  provided  in  paragraph  (b)(1)  of  this  clause, 
the  Government  shall  have  government 
purpHJse  rights  in  computer  software 
development  with  mixed  funding. 

(ii)  Government  purpose  rights  shall 
remain  in  effect  for  a  period  of  five  years 
unless  a  different  period  has  been  negotiated. 
Upon  expiration  of  the  five-year  or  other 
negotiated  period,  the  Government  shall  have 
unlimited  rights  in  the  computer  software  or 
computer  software  documentation.  The 
government  purpose  rights  period  shall 
commence  upon  execution  of  the  contract, 
subcontract,  letter  contract  (or  similar 
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contractual  instrument),  contract 
modification,  or  option  exercise  that  required 
development  of  the  computer  software. 

(iii)  The  Government  shall  not  release  or 
disclose  computer  software  in  which  it  has 
government  purpose  rights  to  any  other 
person  unless — 

(A)  Prior  to  release  or  disclosure,  the 
intended  recipient  is  subject  to  the  use  and 
non-disclosure  agreement  at  DFARS 
227.7103-7;  or 

(B)  The  recipient  is  a  Sovernment 
contractor  receiving  access  to  the  software  or 
documentation  for  performance  of  a 
Government  contract  that  contains  the  clause 
at  DFARS  252.227-7025,  Limitations  on  the 
Use  or  Disclosure  of  Government  Furnished 
Information  Marked  with  Restrictive 
Legends. 

(3)  Restricted  rights,  (i)  The  Government 
shall  have  restricted  rights  in  noncommercial 
computer  software  required  to  be  delivered 
or  otherwise  provided  to  the  Government 
under  this  contract  that  were  developed 
exclusively  at  private  expense. 

(ii)  The  Contractor,  its  subcontractors,  or 
suppliers  are  not  required  to  provide  the 
Government  additional  rights  in 
noncommercial  computer  software  delivered 
or  otherwise  provided  to  the  Government 
with  restricted  rights.  However,  if  the 
Government  desires  to  obtain  additional 
rights  in  such  software,  the  Contractor  agrees 
to  promptly  enter  into  negotiations  with  the 
Contracting  Officer  to  determine  whether 
there  are  acceptable  terms  for  transferring 
such  rights.  All  noncommercial  computer 
software  in  which  the  Contractor  has  granted 
the  Government  additional  rights  shall  be 
listed  or  described  in  a  license  agreement 
made  part  of  the  contract  (see  paragraph 
(b)(4)  of  this  clause).  The  license  shall 
enumerate  the  additional  rights  granted  the 
Government. 

(4)  Specifically  negotiated  license  rights,  (i) 
The  standard  license  rights  granted  to  the 
Government  under  paragraphs  (b)(1)  through 
(b)(3)  of  this  clause,  including  the  period 
during  which  the  Government  shall  have 
government  purpose  rights  in  computer 
software,  may  be  modified  by  mutual 
agreement  to  provide  such  rights  as  the 
parties  consider  appropriate  but  shall  not 


provide  the  Government  lesser  rights  in 
computer  software  than  are  enumerated  in 
paragraph  (a)(14)  of  this  clause  or  lesser 
rights  in  computer  software  documentation 
than  are  enumerated  in  paragraph  (a)(13)  of 
the  Rights  in  Technical  Data — 
Noncommercial  Items  clause  of  this  contract. 

(ii)  Any  rights  so  negotiated  shall  be 
identified  in  a  license  agreement  made  part 
of  this  contract. 

(5)  Prior  government  rights.  Computer 
software  or  computer  software 
documentation  diat  will  be  delivered, 
furnished,  or  otherwise  provided  to  the 
Government  under  this  contract,  in  which 
the  Government  has  previously  obtained 
rights  shall  be  delivered,  furnished,  or 
provided  with  the  pre-existing  rights, 
unless — 

(i)  The  parties  have  agreed  otherwise;  or 
(ii)  Any  restrictions  on  the  Government's 
rights  to  use.  modify,  reproduce,  release, 
perform,  display,  or  disclose  the  data  have 
expired  or  no  longer  apply. 

(6)  Release  from  liability.  The  Contractor 
agrees  to  release  the  Government  from 
liability  for  any  release  or  disclosure  of 
computer  software  made  in  accordance  with 
paragraph  (a)(14)  or  (b)(2)(iii)  of  this  clause, 
in  accordance  with  the  terms  of  a  license 
negotiated  under  paragraph  (b)(4)  of  this 
clause,  or  by  others  to  whom  the  recipient 
has  released  or  disclosed  the  software,  and  to 
seek  relief  solely  from  the  p»arty  who  has 
improperly  used,  modified,  reproduced, 
released,  performed,  displayed,  or  disclosed 
Contractor  software  marked  with  restrictive 
legends. 

(c)  Rights  in  derivative  computer  software 
or  computer  software  documentation.  The 
Government  shall  retain  its  rights  in  the 
unchanged  portions  of  any  computer 
software  or  computer  software 
documentation  delivered  under  this  contract 
that  the  Contractor  uses  to  prepare,  or 
includes  in,  derivative  computer  software  or 
computer  software  documentation. 

(d)  Third  party  copyrighted  computer 
software  or  computer  software 
documentation.  The  Contractor  shall  not. 
without  the  written  approval  of  the 
Contracting  Officer,  incorporate  any 
copyrighted  computer  software  or  computer 


software  documentation  in  the  software  or 
documentation  to  be  delivered  under  this 
contract  unless  the  Contractor  is  the 
copyright  owner  or  has  obtained  for  the 
Government  the  license  rights  necessary  to 
perfect  a  license  or  licenses  in  the  deliverable 
software  or  docimientation  of  the  appropriate 
scope  set  forth  in  [paragraph  (b)  of  this  clause, 
and  prior  to  delivery  of  such — 

(1)  Computer  software,  has  provided  a 
statement  of  the  license  rights  obtained  in  a 
form  acceptable  to  the  Contracting  Officer;  or 

(2)  Computer  software  documentation,  has 
affixed  to  the  transmittal  document  a 
statement  of  the  license  rights  obtained. 

(e)  Identification  and  delivery  of  computer 
software  and  computer  software 
documentation  to  be  furnished  with 
restrictions  on  use,  release,  or  disclosure.  (1) 
This  paragraph  does  not  apply  to  restrictions 
based  solely  on  copyright. 

(2)  Except  as  provided  in  paragraph  (e)(3) 
of  this  clause,  computer  software  that  the 
Contractor  asserts  should  be  furnished  to  the 
Government  with  restrictions  on  use,  release, 
or  disclosure  is  identified  in  an  attachment 
to  this  contract  (the  Attachment).  The 
Contractor  shall  not  deliver  any  software 
with  restrictive  markings  unless  the  software 
is  listed  on  the  Attachment. 

(3)  In  addition  to  the  assertions  made  in 
the  Attachment,  other  assertions  may  be 
identified  after  award  when  based  on  new 
information  or  inadvertent  omissions  unless 
the  inadvertent  omissions  would  have 
materially  affected  the  source  selection 
decision.  Such  identification  and  assertion 
shall  be  submitted  to  the  Contracting  Officer 
as  soon  as  practicable  prior  to  the  scheduled 
data  for  delivery  of  the  software,  in  the 
following  format,  and  signed  by  an  official 
authorized  to  contractually  obligate  the 
Contractor:  Identification  and  Assertion  of 
Restrictions  on  the  Government's  Use. 
Release,  or  Disclosure  of  Computer  Software 

The  Contractor  asserts  for  itself,  or  the 
persons  identified  below,  that  the 
Government's  rights  to  use.  release,  or 
disclose  the  following  computer  software 
should  be  restricted: 


Computer  Software  to  be  Fur- 
nished With  Restrictions" 

Basis  for  Assertion** 

Asserted  Rights  Category*** 

Name  of  Person  Asserting 
Restrictions**** 

(LIST) 

(LIST) 

(LIST) 

(LIST) 

*Generally,  development  at  private  expense,  either  exclusively  or  partially,  is  the  only  basis  for  asserting  restrictions  on  the  Government's 
rights  to  use,  release,  or  disclose  computer  software. 

**  Indicate  whether  development  was  exclusively  or  partially  at  private  expense.  If  development  was  not  at  pnvate  expense,  enter  the  specitic 
reason  for  asserting  that  the  Government's  rights  should  be  restricted.  '  ,  ^    , 

***Enter  asserted  rights  category  (e.g.,  restricted  or  governnnent  purpose  rights  In  computer  software,  government  purpose  license  rights  from 
a  prior  contract,  rights  in  SBIR  software  generated  under  another  contract,  or  specifically  negotiated  licenses). 

****Corporation,  individual,  or  other  person,  as  appropriate. 


Date 


Printed  Name  and  Title 


Signature 

(End  of  identification  and  assertion) 

(4)  When  requested  by  the  Contracting 
Officer,  the  Contractor  shall  provide 
sufficient  information  to  enable  the 


Contracting  Officer  to  evaluate  the 
Contractor's  assertions.  The  Contracting 
Officer  reserves  the  right  to  add  the 
Contractor's  assertions  to  the  Attachment  and 
validate  any  listed  assertion,  at  a  later  date, 
in  accordance  with  the  procedures  of  the 
Validation  of  Asserted  Restrictions — 
Computer  Software  clause  of  this  contract. 

(0  Marking  requirements.  The  Contractor, 
and  its  subcontractors  or  suppliers,  may  only 


assert  restrictions  on  the  Government's  rights 
to  use,  modify,  reproduce,  release,  perform, 
display,  or  disclose  computer  software  by 
marking  the  deliverable  software  or 
documentation  subject  to  restriction.  Except 
as  provided  in  paragraph  (f)(5)  of  this  clause, 
only -the  following  legends  are  authorized 
under  this  contract:  the  government  purpose 
rights  legend  at  paragraph  (f)(2)  of  this 
clause;  the  restricted  rights  legend  at 
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paragraph  (0(3)  of  this  clause:  or  the  special 
license  rights  legend  at  paragraph  (fl(4)  of 
this  clause;  andyor  a  notice  of  copyright  as 
prescribed  under  17  U.S.C  401  or  402. 

(1)  General  marking  instructions.  The 
Contractor,  or  its  subcontractors  or  suppliers, 
shall  conspicuously  and  legibly  mark  the 
appropriate  legend  on  all  computer  software 
that  qualify  for  such  markings.  The 
authorized  legends  shall  be  placed  on  the 
transmitted  document  or  software  storage 
container  and  each  page,  or  portions  thereof, 
of  printed  material  containing  computer 
software  for  which  restrictions  are  asserted. 
Computer  software  transmitted  directly  from 
one  computer  or  computer  terminal  to 
another  shall  contain  a  notice  of  asserted 
restrictions.  However,  instructions  that 
interfere  with  or  delay  the  operation  of 
computer  software  in  order  to  display  a 
restrictive  rights  legend  or  other  license 
statement  at  any  time  prior  to  or  during  use 
of  the  computer  software,  or  otherwise  cause 
such  interference  or  delay,  shall  not  be 
inserted  in  software  that  will  or  might  be 
used  in  combat  or  situations  that  simulate 
combat  conditions,  unless  the  Contracting 
Officer's  written  permission  to  deliver  such 
software  has  been  obtained  prior  to  delivery. 
Reproductions  of  computer  software  or  any 
portions  thereof  subject  to  asserted 
restrictions,  shall  also  reproduce  the  asserted 
restrictions. 

(2)  Government  purpose  rights  markings. 
Computer  software  delivered  or  otherwise 
furnished  to  the  Government  with 
government  purpose  rights  shall  be  marked 
as  follows: 

GOVERNMENT  PURPOSE  RIGHTS 

Contract  No.     


Documentation  clause  contained  in  the  above 
identified  contract.  Any  reproduction  of 
computer  software  or  portions  thereof 
marked  with  this  legend  must  also  reproduce 
the  markings.  Any  person,  other  than  the 
Government,  who  has  been  provided  access 
to  such  software  must  promptly  notify  the 
above  named  Contractor. 

(End  of  legend) 

(4)  Special  license  rights  markings,  (i) 
Computer  software  or  computer 
documentation  in  which  the  Government's 
rights  stem  from  a  specifically  negotiated 
license  shall  be  marked  with  the  following 
legend: 
SPECIAL  LICENSE  RIGHTS 

The  Government's  rights  to  use,  modify, 
reproduce,  release,  perform,  display,  or 
disclose  this  software  are  restricted  by 

Contract  No. (Insert  contract 

License  No. (Insert 

Any  reproduction 


Contractor  Name     _ 
Contractor  Address 


Expiration  Date    ^ 

The  Governments  rights  to  use,  modify, 
reproduce,  release,  perform,  display,  or 
disclose  this  software  are  restricted  by 
paragraph  (b)(2)  of  the  Rights  in 
Noncommercial  Computer  Software  and 
Noncommercial  Computer  Software 
Documentation  clause  contained  in  the  above 
identified  contract.  No  restrictions  apply 
after  the  expiration  date  shown  above.  Any 
reproduction  of  the  software  or  portions 
thereof  marked  with  this  legend  must  also 
reproduce  the  markings. 

(End  of  legend) 

(3)  Restricted  rights  markings.  Software 
delivered  or  otherwise  furnished  to  the 
Government  with  restricted  rights  shall  be 
marked  with  the  following  legend: 

RESTRICTED  RIGHTS 

Contract  No.     

Contractor  Name     

Contractor  Address     


The  Government's  rights  to  use,  modify, 
reproduce,  release,  perform,  display,  or 
disclose  this  software  are  restricted  by 
paragraph  (b)(3)  of  the  Rights  in 
Noncommercial  Computer  Software  and 
Noncommercial  Computer  Software 


number) 

license  identifier). 

of  computer  software,  computer  software 

documentation,  or  portions  thereof  marked 

with  this  legend  must  also  reproduce  the 

markings. 

(End  of  legend) 

(ii)  For  purposes  of  this  clause,  special 
licenses  do  not  include  government  purpose 
license  rights  acquired  under  a  prior  contract 
(see  paragraph  (b)(5)  of  this  clause). 

(5)  Pre-existing  markings.  If  the  terms  of  a 
prior  contract  or  license  permitted  the 
Contractor  to  restrict  the  Government's  rights 
to  use,  modify,  release,  perform,  display,  or 
disclose  computer  software  or  computer 
software  documentation  and  those 
restrictions  are  still  applicable,  the 
Contractor  may  mark  such  software  or 
documentation  with  the  appropriate 
restrictive  legend  for  which  the  software 
qualified  under  the  prior  contract  or  license. 
The  marking  procedures  in  paragraph  (f)(1)  of 
this  clause  shall  be  followed. 

(g)  Contractor  procedures  and  records. 
Throughout  performance  of  this  contract,  the 
Contractor  and  its  subcontractors  or  suppliers 
that  will  deliver  computer  software  or 
computer  software  documentation  with  other 
than  unlimited  rights,  shall — 

(1)  Have,  maintain,  and  follow  written 
procedures  sufficient  to  assure  that  restrictive 
markings  are  used  only  when  authorized  by 
the  terms  of  this  clause;  and 

(2)  Maintain  records  sufficient  to  justify  the 
validity  of  any  restrictive  markings  on 
computer  software  or  computer  software 
documentation  delivered  under  this  contract. 

(h)  Removal  of  unjustified  and 
nonconforming  markings.  (1)  Unjustified 
computer  software  or  computer  software 
documentation  markings.  The  rights  and 
obligations  of  the  parties  regarding  the 
validation  of  restrictive  markings  on 
computer  software  or  computer  software 
documentation  furnished  or  to  be  furnished 
under  this  contract  are  contained  in  the 
Validation  of  Asserted  Restrictions — 
Computer  Software  and  the  Validation  of 
Restrictive  Markings  on  Technical  Data 
clauses  of  this  contract,  respectively. 
Notwithstanding  any  provision  of  this 
contract  concerning  inspection  and 
acceptance,  the  Government  may  ignore  or,  at 


the  Contractor's  expense,  correct  or  strike  a 
marking  if,  in  accordance  with  the 
procedures  of  those  clauses,  a  restrictive 
marking  is  determined  to  be  unjustified. 

(2)  Nonconforming  computer  software  or 
computer  software  documentation  markings. 
A  nonconforming  marking  is  a  marking     . 
placed  on  computer  software  or  computer 
software  documentation  delivered  or 
otherwise  furnished  to  the  Government 
under  this  contract  that  is  not  in  the  format 
authorized  by  this  ceJhtract.  Correction  of 
nonconforming  markings  is  not  subject  to  the 
Validation  of  Asserted  Restrictions — 
Computer  Software  or  the  Validation  of 
Restrictive  Markings  on  Technical  Data 
clause  of  this  contract.  If  the  Contracting 
Officer  notifies  the  Contractor  of  a 
nonconforming  marking  or  markings  and  the 
Contractor  fails  to  remove  or  correct  such 
markings  within  sixty  (60)  days,  the 
Government  may  ignore  or,  at  the 
Contractor's  expense,  remove  or  correct  any 
nonconforming  markings. 

(i)  Relation  to  patents.  Nothing  contained 
in  this  clause  shall  imply  a  license  to  the 
Government  under  any  patent  or  be 
construed  as  affecting  the  scope  of  any 
license  or  other  right  otherwise  granted  to  the 
Government  under  any  patent. 

(j)  Limitation  on  charges  for  rights  in 
computer  software  or  computer  software 
documentation.  (1)  The  Contractor  shall  not 
charge  to  this  contract  any  cost,  including  but 
not  limited  to  license  fees,  royalties,  or 
similar  charges,  for  rights  in  computer 
software  or  computer  software 
documentation  to  be  delivered  under  this 
contract  when — 

(i)  The  Government  has  acquired,  by  any 
means,  the  same  or  greater  rights  in  the 
software  or  documentation;  or 

(ii)  The  software  or  documentation  are 
available  to  the  public  without  restrictions. 

(2)  The  limitation  in  paragraph  (j)(l)  of  this 
clause — 

(i)  Includes  costs  charged  by  a 
subcontractor  or  supplier,  at  any  tier,  or  costs 
incurred  by  the  Contractor  to  acquire  rights 
in  subcontractor  or  supplier  computer 
software  or  computer  software 
documentation,  if  the  subcontractor  or 
supplier  has  been  paid  for  such  rights  under 
any  other  Government  contract  or  under  a 
license  conveying  the  rights  to  the 
Government;  and 

(ii)  Does  not  include  the  reasonable  costs 
of  reproducing,  handling,  or  mailing  the 
documents  or  other  media  in  which  the 
software  or  documentation  will  be  delivered. 

(k)  Applicability  to  subcontractors  or 
suppliers.  (1)  Whenever  any  noncommercial 
computer  software  or  computer  software 
documentation  is  to  be  obtained  from  a 
subcontractor  or  supplier  for  delivery  to  the 
Government  under  this  contract,  the 
Contractor  shall  use  this  same  clause  in  its 
subcontracts  or  other  contractual 
instruments,  and  require  its  subcontractors  or 
suppliers  to  do  so,  without  alteration,  except 
to  identify  the  parties.  No  other  clause  shall 
be  used  to  enlarge  or  diminish  the 
Government's,  the  Contractor's,  or  a  higher 
tier  subcontractor's  or  supplier's  rights  in  a 
subcontractor's  or  supplier's  computer 
software  or  computer  software 
documentation. 
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(2)  The  Contractor  and  higher  tier 
subcontractors  or  suppliers  shall  not  use 
their  power  to  award  contracts  as  economic 
leverage  to  obtain  rights  in  computer 
software  or  computer  software 
documentation  from  their  subcontractors  or 
suppliers. 

(3)  The  Contractor  shall  ensure  that 
subcontractor  or  supplier  rights  are 
recognized  and  protected  in  the 
identification,  assertion,  and  delivery 
processes  required  by  paragraph  (e)  of  this 
clause. 

(4)  In  no  event  shall  the  Contractor  use  its 
obligation  to  recognize  and  protect 
subcontractor  or  supplier  rights  in  computer 
software  or  computer  software 
documentation  as  an  excuse  for  failing  to 
satisfy  its  contractual  obligation  to  the 
Government. 

(End  of  clause) 

ALTERNATE  I  (JUN  1995) 

As  prescribed  in  227.7203-6(a)(2),  add  the 
following  paragraph  (I)  to  the  basic  clause: 
(I)  Publication  for  sale. 

(1)  This  paragraph  only  applies  to 
computer  software  or  computer  software 
documentation  in  which  the  Government  has 
obtained  unlimited  rights  or  a  license  to 
make  an  unrestricted  release  of  the  software 
or  documentation. 

(2)  The  Government  shall  not  publish  a 
deliverable  item  or  items  of  computer 
software  or  computer  software 
documentation  identified  in  this  contract  as 
being  subject  to  paragraph  (1)  of  this  clause 
or  authorize  others  to  publish  such  software 
or  documentation  on  its  behalf  if,  prior  to 
publication  for  sale  by  the  Government  and 
within  twenty-four  (24)  months  following  the 
date  specified  in  this  contract  for  delivery  of 
such  software  or  documentation,  or  the 
removal  of  any  national  security  or  export 
control  restrictions,  whichever  is  later,  the 
Contractor  publishes  that  item  or  items  for 
sale  and  promptly  notifies  the  Contracting 
Officer  of  such  publication(s).  Any  such 
publication  shall  include  a  notice  identifying 
the  number  of  this  contract  and  the 
Government's  rights  in  the  published 
software  or  documentation. 

(3)  This  limitation  on  the  Government's 
rights  to  publish  for  sale  shall  continue  as 
long  as  the  software  or  documentation  are 
reasonably  available  to  the  public  for 
purchase. 

14.  Section  252.227-7015  is  added  to 
read  as  follows: 

252.227-7015    Technical  Data- 
Commercial  Items. 

As  prescribed  in  227.7102-3,  use  the 
following  clause: 

TECHNICAL  DATA— COMMERCIAL  ITEMS 
(JUN  1995) 

(a)  Definitions.  As  used  in  this  clause: 
(1)  Commercial  item  means — 
(i)  Any  item,  other  than  real  property  or 
computer  software,  that  customarily  is  used 
by  the  public  for  nongovernmental  purposes 
and  that — 

(A)  Has  been  sold,  leased,  or  licensed  to 
the  public;  or 

(B)  Has  been  offered  for  sale,  lease,  or 
license  to  the  public; 


(ii)  Any  item  that  evolved  from  an  item 
described  in  paragraph  (a)(l)(i)  of  this  clause 
through  advances  in  technology  or 
(lerformance  and  will  be  available  in  the 
commercial  marketplace  in  time  to  satisfy  the 
delivery  requirements  specified  in  this 
contract; 

(iii)  Any  item  that  would  satisfy  a  criterion 
expressed  in  paragraph  (a)(l)(i)  or  (ii)  of  this 
clause,  but  for — 

(A)  Modifications  of  a  type  customarily 
available  in  the  commercial  marketplace;  or 

(B)  Minor  modifications  made  to  meet 
Federal  Government  requirements: 

(iv)  Any  combination  of  items  meeting  the 
requirements  of  {laragraph  (a)(l)(i),  (ii),  (iii), 
or  (v)  of  this  clause  that  are  of  a  typm 
customarily  combined  and  sold  in 
combination  to  the  public; 

(v)  Installation  services,  maintenance 
services,  repair  services,  training  services, 
and  other  services  if  such  services  are 
procured  for  supfxjrt  of  an  item  referred  to 
in  paragraph  (a)(l)(i),  (ii),  (iii),  or  (iv)  of  this 
clause,  and  the  source  of  such  services — 

(A)  Offers  such  services  to  the  public  and 
the  Federal  Government  contemporaneously 
and  under  similar  terms  and  conditions:  and 

(B)  Offers  to  use  the  same  work  force  for 
providing  the  Federal  Government  with  such 
services  as  the  source  uses  for  providing  such 
services  to  the  general  public: 

(vi)  Services,  offered  and  sold 
competitively,  in  substantial  quantities,  in 
the  commercial  marketplace  based  on 
established  catalog  prices  for  s(}ecific  tasks 
performed  under  standard  commercial  terms 
and  conditions; 

(vii)  Any  item,  combination  of  items,  or 
service  referred  to  in  paragraphs  (a)(1)  (i) 
through  (vi)  of  this  clause  notwithstanding 
the  fact  that  the  item,  combination  of  items, 
or  service  is  transferred  between  or  among 
separate  divisions,  subsidiaries,  or  affiliates 
of  a  contractor;  or 

(viii)  Other  nondevelopmental  items,  if  the 
Contracting  Officer  determines  that  the  item 
was  develof»ed  exclusively  at  private  exp»ense 
and  has  been  sold  in  substantial  quantities, 
on  a  comp>etitive  basis,  to  multiple  state  and 
local  governments. 

(2)  Component  means  any  item  supplied  to 
the  government  as  part  of  an  end  item  or  of 
another  component. 

(3)  Contractor  includes  the  Contractor's 
subcontractors  and  suppliers  at  any  tier. 

(4)  Form,  fit,  and  function  data  means 
technical  data  that  describes  the  required 
overall  physical,  functional,  and  performance 
characteristics  (along  with  the  qualification 
requirements,  if  applicable)  of  an  item, 
comfKDnent,  or  process  to  the  extent 
necessary  to  permit  identification  of 
physically  and  functionally  interchangeable 
items. 

(5)  The  term  item  includes  components  or 
processes. 

(6)  Minor  modification  means  a 
mo4ification  that  does  not  significantly  alter 
the  nongovernmental  function  or  essential 
physical  characteristics  of  an  item  or 
component,  or  change  the  purpose  of  a 
process. 

(7)  Technical  data  means  recorded 
information,  regardless  of  the  form  or  method 
of  recording,  of  a  scientific  or  technical 


nature  (including  computer  software 
documentation).  The  term  does  not  include 
computer  software  or  data  incidental  to 
contract  administration,  such  as  financial 
and/or  management  information. 

(b)  License.  (1)  The  Government  shall  have 
the  unrestricted  right  to  use,  modify, 
reproduce,  release,  perform,  display,  or 
disclose  technical  data,  and  to  p>ermit  others 
to  do  so,  that — 

(i)  Have  been  provided  to  the  Government 
or  others  without  restrictions  on  use, 
modification,  reproduction,  release,  or 
further  disclosure  other  than  a  release  or 
disclosure  resulting  from  the  sale,  transfer,  or 
other  assignment  of  interest  in  the  technical 
data  to  another  party  or  the  sale  or  transfer 
of  some  or  all  of  a  business  entity  or  its  assets 
to  another  party; 
(ii)  Are  form,  fit,  and  function  data; 
(iii)  Are  a  correction  or  change  to  technical 
data  furnished  to  the  Contractor  by  the 
Government; 

(iv)  Are  necessary  for  operation, 
maintenance,  installation,  or  training  (other 
than  detailed  manufacturing  or  process  data): 
or 

(v)  Have  been  provided  to  the  Government 
under  a  prior  contract  or  licensing  agreement 
through  which  the  Government  has  acquired 
the  rights  to  use,  modify,  reproduce,  release, 
f>erfonn,  display,  or  disclose  the  data  without 
restrictions. 

(2)  Except  as  provided  in  paragraph  (b)(1) 
of  this  clause,  the  Government  may  use, 
modify,  reproduce,  release,  perform,  display, 
or  disclose  technical  data  within  the 
Government  only.  The  Government  shall 
not — 

(i)  Use  the  technical  data  to  manufacture 
additional  quantities  of  the  commercial 
items;  or 

(ii)  Release,  perform,  display,  disclose,  or 
authorize  use  of  the  technical  data  outside 
the  Government  without  the  Contractor's 
written  p>ermission  unless  a  release, 
disclosure  or  permitted  use  is  necessary  for 
emergency  repair  or  overhaul  of  the 
commercial  items  furnished  under  this 
contract. 

(c)  Additional  license  rights.  The 
Contractor,  its  subcontractors,  and  suppliers 
are  not  required  to  provide  the  Government 
additional  rights  to  use,  modify,  reproduce, 
release,  perform,  display,  or  disclose 
technical  data.  However,  if  the  Government 
desires  to  obtain  additional  rights  in 
technical  data,  the  Contractor  agrees  to 
promptly  enter  into  negotiations  with  the 
Contracting  Officer  to  determine  whether 
there  are  acceptable  terms  for  transferring 
such  rights.  All  technical  data  in  which  the 
Contractor  has  granted  the  Government 
additional  rights  shall  be  listed  or  descritied 
in  a  special  license  agreement  made  part  of 
this  contract.  The  license  shall  enumerate  the 
additional  rights  granted  the  Government  in 
such  data. 

(d)  Release  from  liability.  The  Contractor 
agrees  that  the  Government,  and  other 
persons  to  whom  the  Government  may  have 
released  or  disclosed  technical  data  delivered 
or  otherwise  furnished  under  this  contract, 
shall  have  no  liability  for  any  release  or 
disclosure  of  technical  data  that  are  not 
marked  to  indicate  that  such  data  are 
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licensed  data  subject  to  use.  modification, 
reproduction,  release,  performance,  display, 
or  disclosure  restrictions. 

(End  of  clause) 

15.  Section  252.227-7016  is  added  to 
read  as  follows: 

252.227-701 6    Rights  In  bid  or  proposal 
Information. 

As  prescribed  in  227.7103-6(e)(l). 
227.7104(eKl),  or  227.7203-6(b),  use  the 
following  clause: 

RIGHTS  IN  BID  OR  PROPOSAL 
INFORMATION  (JUN  1995) 

(a)  Definitions. 

(1)  For  contracts  that  require  the  delivery 
of  technical  data,  the  terms  "technical  data" 
and  "computer  software"  are  defined  in  the 
Rights  in  Technical  Data — Noncommercial 
Item  clause  of  this  contract  or,  if  this  is  a 
contract  awarded  under  the  Small  Business 
Innovative  Research  Program,  the  Rights  in 
Noncommercial  Technical  Data  and 
Computer  Software — Small  Business 
Innovative  Research  (SBIR)  Program  clause  of 
this  contract. 

(2)  For  contracts  that  do  not  require  the 
delivery  of  technical  data,  the  term 
"computer  software"  is  defined  in  the  Rights 
in  Noncommercial  Computer  and 
Noncommercial  Computer  Software 
Ckicumentation  clause  of  this  contract  or,  if 
this  is  a  contract  awarded  under  the  Small 
Business  Innovative  Research  Program,  the 
Rights  in  Noncommercial  Technical  Data  and 
Computer  Software — Small  Business 
Innovative  Research  (SBIR)  Program  clause  of 
this  contract. 

(b)  Government  rights  to  contract  award. 
By  submission  of  its  offer,  the  Offeror  agrees 
that  the  Government — 

(1)  May  reproduce  the  bid  or  proposal,  or 
any  portions  thereof,  to  the  extent  necessary 
to  evaluate  the  offer. 

(2)  Except  as  provided  in  paragraph  (d)  of 
this  clause,  shall  use  information  contained 
in  the  bid  or  profwsal  only  for  evaluational 
purposes  and  shall  not  disclose,  directly  or 
indirectly,  such  information  to  any  person 
including  potential  evaluators.  unless  that 
person  has  been  authorized  by  the  head  of 
the  agency,  his  or  her  designee,  or  the 
Contracting  Officer  to  receive  such 
information. 

(c)  Government  rights  subsequent  to 
contract  award — ^The  Contractor  agrees — 

(1)  Except  as  provided  in  paragraphs 
(c)((2),  (d),  and  (e)  of  this  clause,  the 
Government  shall  have  the  rights  to  use, 
modify,  reproduce,  release,  perform,  display, 
or  disclose  information  contained  in  the 


Contractor's  bid  or  proposal  within  the 
Government.  The  Government  shall  not 
release,  perform,  display,  or  disclose  such 
information  outside  the  Government  without 
the  Contractor's  written  permission. 

(2)  The  Government's  right  to  use,  modify, 
reproduce,  release,  perform,  display,  or 
disclose  information  that  is  technical  data  or 
computer  software  required  to  be  delivered 
under  this  contract  are  determined  by  the 
Rights  in  Technical  Data — Noncommercial 
Items,  Rights  in  Noncommercial  Computer 
Software  and  Noncommercial  Computer 
Software  Documentation,  or  Rights  in 
Noncommercial  Technical  Data  and 
Computer  Software — Small  Business 
Innovative  Research  (SBIR)  Program  clause(s) 
of  this  contract. 

(d)  Government-furnished  information. 
The  Government's  rights  with  respect  to 
technical  data  or  computer  software 
contained  in  the  Contractor's  bid  or  proposal 
that  were  provided  to  the  Contractor  by  the 
Govenmient  are  subject  only  to  restrictions 
on  use,  modification,  reproduction,  release, 
performance,  display,  or  disclosure,  if  any, 
imposed  by  the  developer  or  licensor  of  such 
data  or  software. 

(e)  Information  available  without 
restrictions.  The  Government's  rights  to  use, 
modify,  reproduce,  release,  perform,  display, 
or,  disclose  information  contained  in  a  bid  or 
proposal,  including  technical  data  or 
computer  software,  and  to  permit  others  to 
do  so.  shall  not  be  restricted  in  any  manner 
if  such  information  has  been  released  or 
disclosed  to  the  Government  or  to  other 
persons  without  restrictions  other  than  a 
release  or  disclosure  resulting  from  the  sale, 
transfer,  or  other  assignment  of  interest  in  the 
information  to  another  party  or  the  sale  or 
transfer  of  some  or  all  of  a  business  entity  or 
its  assets  to  another  party. 

(f)  Flowdown.  Contractor  shall  include  this 
clause  in  all  subcontracts  or  similar 
contractual  instruments  and  require  its 
subcontractors  or  suppliers  to  do  so  without 
alteration,  except  to  identify  the  parties. 

(End  of  clause) 

16.  Section  252.227-7017  is  added  to 
read  as  follows: 

252.227-7017    Identification  and  assertion 
of  use,  release,  or  disclosure  restrictions. 

As  prescribed  in  2 2 7. 71 03-3 (b), 
227.7104(e)(2).  or  227.7203-3(a).  use  the 
following  provision: 


IDENTIFICATION  AND  ASSERTION  OF 
USE,  RELEASE,  OR  DISCLOSURE 
RESTRICTIONS  (JUN  1995) 

(a)  The  terms  used  in  this  provision  are 
defined  in  following  clause  or  clauses 
contained  in  this  solicitation — 

(1)  If  a  successful  offeror  will  be  required 
to  deliver  technical  data,  the  Rights  in 
Technical  Data — Noncommercial  Items 
clause,  or.  if  this  solicitation  contemplates  a 
contract  under  the  Small  Business  Innovative 
Research  Program,  the  Rights  in 
Noncommercial  Technical  Data  and 
Computer  Software — Small  Business 
Innovative  Research  (SBIR)  Program  clause. 

(2)  If  a  successful  offeror  will  not  be 
required  to  deliver  technical  data,  the  Rights 
in  Noncommercial  Computer  Software  and 
Noncommercial  Computer  Software 
Documentation  clause,  or,  if  this  solicitation 
contemplates  a  contract  under  the  Small 
Business  Innovative  Research  Program,  the 
Rights  in  Noncommercial  Technical  Data  and 
Computer  Software — Small  Business 
Innovative  Research  (SBIR)  Program  clause. 

(b)  The  identification  and  assertion 
requirements  in  this  provision  apply  only  to 
technical  data,  including  computer  software 
documents,  or  computer  software  to  be 
delivered  with  other  than  unlimited  rights. 
For  contracts  to  be  awarded  under  the  Small 
Business  Innovative  Research  Program,  the 
notification  requirements  do  not  apply  to 
technical  data  or  computer  software  that  will 
be  generated  under  the  resulting  contract. 
Notification  and  identification  is  not  required 
for  restrictions  based  solely  on  copyright. 

(c)  Offers  submitted  in  resfKinse  to  this 
solicitation  shall  identify,  to  the  extent 
known  at  the  time  an  offer  is  submitted  to  the 
Government,  the  technical  data  or  computer 
software  that  the  Offeror,  its  subcontractors 
or  suppliers,  or  potential  subcontractors  or 
suppliers,  assert  should  be  furnished  to  the 
Government  with  restrictions  on  use,  release, 
or  disclosure. 

(d)  The  Offeror's  assertions,  including  the 
assertions  of  its  subcontractors  or  suppliers 
or  potential  subcontractors  or  suppliers  shall 
be  submitted  as  an  attachment  to  its  offer  in 
the  following  format,  dated  and  signed  by  an 
official  authorized  to  contractually  obligate 
the  Offeror: 

Identification  and  Assertion  of  Restrictions 
on  the  Government's  Use.  Release,  or 
Disclosure  of  Technical  Data  or  Computer 
Software. 

The  Offeror  asserts  for  itself,  or  the  persons 
identified  below,  that  the  Government's 
rights  to  use,  release,  or  disclose  the 
following  technical  data  or  computer 
software  should  be  restricted: 
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•"Enter  asserted  rights  category  (e.g.,  government  purpose  license  rights  from  a  prior  contract,  rights  in  SBIR  data  generated  under  anottier 
contract,  limited,  restricted,  or  government  purpose  rights  under  this  or  a  prior  contract,  or  specially  negotiated  licenses). 
""Corporation,  Individual,  or  other  person,  as  appropriate. 
Enter  "none"  when  all  data  or  software  will  be  submitted  without  restrictions. 


Date    

Printed  Name  and  Title 


Technical  Data  or  Computer  Software  to  be 
Furnished  With  Restrictions' 

Basis  for  Assertion" 

Asserted  Rights  Category"* 

Name  of  Person  Assertir)g 
Restrictions"" 

(LIST) 

(LIST) 

(LIST) 

(LIST) 

•For  technical  data  (other  than  computer  software  documentation)  pertaining  to  items,  components,  or  processes  developed  at  private  ex- 
pense, identify  t)oth  the  deliverable  technical  data  and  each  sucti  items,  component,  or  process.  For  computer  software  or  computer  software 
documentation  identify  the  software  or  documentation. 

••Generally,  development  at  private  expense,  either  exclusively  or  partially,  is  the  only  basis  for  asserting  restrictions.  For  technical  data,  other 
than  computer  software  documentation;  development  refers  to  development  of  the  item,  component,  or  process  to  which  the  data  pertain.  The 
Government's  rights  in  computer  software  documentation  generally  may  not  be  restricted.  For  computer  software,  development  refers  to  the  soft- 
ware. Indicate  whether  development  was  accomplished  exclusively  or  partially  at  private  expense.  If  development  was  not  accomplished  at  pri- 
vate expense,  or  for  computer  software  documentation,  enter  the  specific  basis  for  asserting  restrictions. 


Signature  

(End  of  identification  and  assertion) 

(e)  An  offeror's  failure  to  submit,  complete, 
or  sign  the  notification  and  identification 
required  by  paragraph  (d)  of  this  provision 
with  its  offer  may  render  the  offer  ineligible 
for  award. 

(f)  If  the  Offeror  is  awarded  a  contract,  the 
assertions  identified  in  paragraph  (d)  of  this 
provision  shall  be  listed  in  an  attachment  to 
that  contract.  Up>on  request  by  the 
Contracting  Officer,  the  Offeror  shall  provide 
sufficient  information  to  enable  the 
Contracting  Officer  to  evaluate  any  listed 
assertion.        , 

(End  of  provision) 

17.  Section  252.227-7018  is  revised  to 
read  as  follows: 

252.227-7018    Rights  in  noncommercial 
technical  data  and  computer  software — 
Small  Business  Innovative  Research  (SBIR) 
Program. 

As  prescribed  in  227.7104(a),  use  the 
following  clause: 

RIGHTS  IN  NONCOMMERCIAL  TECHNICAL 
DATA  AND  COMPUTER  SOFTWARE- 
SMALL  BUSINESS  INNOVATIVE 
RESEARCH  (SBIR)  PROGRAM  (JUN  1995) 

(a)  Definitions.  As  used  in  this  clause: 

(1)  Commercial  computer  software  means 
software  developed  or  regularly  used  for 
nongovernmental  purposes  which — 

(i)  Has  been  sold,  leased,  or  licensed  to  the 
public; 

(ii)  Has  been  offered  for  sale,  lease,  or 
license  to  the  public; 

(iii)  Has  not  been  offered,  sold,  leased,  or 
licensed  to  the  public  but  will  be  available 
for  commercial  sale,  lease,  or  license  in  time 
to  satisfy  the  delivery  requirements  of  this 
contract;  or 

(iv)  Satisfies  a  criterion  expressed  in 
paragraph  (a)(l)(i),  (ii),  or  (iii)  of  this  clause 
and  would  require  only  minor  modification 
to  meet  the  requirements  of  this  contract. 

(2)  Computer  database  means  a  collection 
of  recorded  data  in  a  form  capable  of  being 
processed  by  a  computer.  The  term  does  not 
include  computer  software. 

(3)  Computer  program  means  a  set  of 
instructions,  rules,  or  routines,  recorded  in  a 
form  that  is  capable  of  causing  a  computer  to 
perform  a  specific  operation  or  series  of 
operations. 

(4)  Computer  software  means  computer 
programs,  source  code,  source  code  listings, 
object  code  listings,  design  details, 
algorithms,  processes,  fiow  charts,  formulae, 
and  related  material  that  would  enable  the 
software  to  be  reproduced,  re-created,  or 
recompiled.  Computer  software  does  not 
include  computer  databases  or  computer 
software  documentation. 


(5)  Computer  software  documentation 
means  owner's  manuals,  user's  manuals, 
installation  instructions,  opierating 
instructions,  and  other  similar  items, 
regardless  of  storage  medium,  that  explain 
the  capabilities  of  the  computer  software  or 
provide  instructions  for  using  the  software. 

(6)  Detailed  manufacturing  or  process  data 
means  technical  data  that  describe  the  steps, 
sequences,  and  conditions  of  manufacturing, 
processing  or  assembly  used  by  the 
manufacturer  to  produce  an  item  or 
component  or  to  perform  a  process. 

(7)  Developed  means — 

(i)  (Applicable  to  technical  data  other  than 
computer  software  documentation.)  An  item. 
comp>onent,  or  process,  exists  and  is 
workable.  Thus,  the  item  or  component  must 
have  been  constructed  or  the  process 
practiced.  Workability  is  generally 
established  when  the  item,  component,  or 
process  has  been  analyzed  or  tested 
sufficiently  to  demonstrate  to  reasonable 
jjeople  skilled  in  the  applicable  art  that  there 
is  a  high  probability  that  it  will  operate  as 
intended.  Whether,  how  much,  and  what 
typie  of  analysis  or  testing  is  required  to 
establish  workability  depends  on  the  nature 
of  the  item,  component,  or  process,  and  the 
state  of  the  art.  To  be  considered 
"developed."  the  item,  component,  or 
process  need  not  be  at  the  stage  where  it 
could  be  offered  for  sale  or  sold  on  the 
commercial  market,  nor  must  the  item, 
component  or  process  be  actually  reduced  to 
practice  within  the  meaning  of  Title  35  of  the 
United  States  Code; 

(ii)  A  computer  program  has  been 
successfully  operated  in  a  computer  and 
tested  to  the  extent  sufficient  to  demonstrate 
to  reasonable  persons  skilled  in  the  art  that 
the  program  can  reasonably  be  expected  to 
perform  its  intended  purpose; 

(iii)  Computer  software,  other  than 
computer  programs,  has  been  tested  or 
analyzed  to  the  extent  sufficient  to 
demonstrate  to  reasonable  persons  skilled  in 
the  art  that  the  software  can  reasonably  be 
expected  to  perform  its  intended  purpose:  or 

(iv)  Computer  software  documentation 
required  to  be  delivered  under  a  contract  has 
been  written,  in  any  medium,  in  sufficient 
detail  to  comply  with  requirements  under 
that  contract. 

(8)  Developed  exclusively  at  private 
expense  means  development  was 
accomplished  entirely  with  costs  charged  to 
indirect  cost  pools,  costs  not  allocated  to  a 
government  contract,  or  any  combination 
thereof. 

(i)  Private  expense  determinations  should 
be  made  at  the  lowest  practicable  level. 

(ii)  Under  fixed-price  contracts,  when  total 
costs  are  greater  than  the  firm-fixed-price  or 
ceiling  price  of  the  contract,  the  additional 
development  costs  necessary  to  complete 
development  shall  not  be  considered  when 
determining  whether  development  was  at 
government,  private,  or  mixed  expense. 

(9)  Developed  exclusively  with  government 
funds  means  development  was  not 


accomplished  exclusively  or  partially  at 
private  expwnse. 

(10)  Developed  with  mixed  funding  means 
development  was  accomplished  partially 
with  costs  charged  to  indirect  cost  pxx>ls  and/ 
or  costs  not  allocated  to  a  government 
contract,  arid  partially  with  costs  charged 
directly  to  a  government  contract. 

(11)  Form,  fit,  and  function  data  means 
technical  data  that  describe  the  required 
overall  physical,  functional,  and  performance 
characteristics  (along  with  the  qualification 
requirements,  if  applicable)  of  an  item, 
component,  or  process  to  the  extent 
necessary  to  permit  identification  of 
physically  and  functionally  interchangeabls 
items. 

(12)  Generated  means  technical  data  or 
computer  software  first  created  in  the 
performance  of  this  contract. 

(13)  Government  purpose  means  any 
activity  in  which  the  United  States 
Government  is  a  party,  including  cooperative 
agreements  with  international  or  multi- 
national defense  organizations  or  sales  or 
transfers  by  the  United  States  Government  to 
foreign  governments  or  international 
organizations.  Government  purposes  include 
competitive  procurement,  but  do  not  include 
the  rights  to  use.  modify,  reproduce,  release, 
perform,  display,  or  disclose  technical  data 
or  computer  software  for  commercial 
purposes  or  authorize  others  to  do  so. 

(14)  Limited  rights  means  the  rights  to  use, 
modify,  reproduce,  release,  pierform,  display, 
or  disclose  technical  data,  in  whole  or  in 
part,  within  the  Government.  The 
Government  may  not,  without  the  written 
permission  of  the  party  asserting  limited 
rights,  release  or  disclose  the  technical  data 
outside  the  Government,  use  the  technical 
data  for  manufacture,  or  permit  the  technical 
data  to  be  used  by  another  party,  except  that 
the  Government  may  reproduce,  release  or 
disclose  such  data  or  jjermit  the  use  or 
reproduction  of  the  data  by  persons  outside 
the  Government  if  reproduction,  release, 
disclosure,  or  use  is — 

(i)  Necessary  for  emergency. repair  and 
overhaul;  or 

(ii)  A  release  or  disclosure  of  technical  data 
(other  than  detailed  manufacturing  or  process 
data)  to,  or  use  of  such  data  by.  a  foreign 
government  that  is  in  the  interest  of  the 
Government  and  is  required  for  evaluational 
or  informational  purposes; 

(iii)  Subject  to  a  prohibition  on  the  further 
reproduction,  release  disclosure,  or  use  of  the 
technical  data:  and 

(iv)  The  Contractor  or  subcontractor 
asserting  the  restriction  is  notified  of  such 
reproduction,  release,  disclosure,  or  use. 

(15)  Minor  modification  means  a 
modification  that  does  not  significantly  alter 
the  nongovernmental  fiinction  or  purpose  of 
computer  software  or  is  of  the  type 
customarily  provided  in  the  commercial 
marketplace. 

(16)  Noncommercial  computer  software 
means  software  that  does  not  qualify  as 
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commercial  computer  software  under 
paragraph  (a)(1)  of  this  clause. 

(17)  Restricted  rights  apply  only  to 
noncommercial  computer  software  and  mean 
the  Government's  rights  to — 

(i)  Use  a  computer  program  with  one 
computer  at  one  time.  The  program  may  not 
be  accessed  by  more  than  one  terminal  or 
central  processing  unit  or  time  shared  unless 
otherwise  permitted  by  this  contract; 

(ii)  Transfer  a  computer  program  to  another 
Government  agency  without  the  further 
permission  of  the  Contractor  if  the  transferor 
destroys  all  copies  of  the  program  and  related 
computer  software  documentation  in  its 
possession  and  notifles  the  licensor  of  the 
transfer.  Transferred  programs  remain  subject 
to  the  provisions  bf  this  clause: 

(iii)  Make  the  minimum  number  of  copies 
of  the  computer  software  required  for 
safekeeping  (archive),  backup,  or 
modification  purposes; 

(iv)  Modify  computer  software  provided 
that  the  Government  may — 

(A)  Use  the  modified  software  only  as 
provided  in  paragraphs  (a)(17)  (i)  and  (iii)  of 
this  clause;  and 

(B)  Not  release  or  disclose  the  modified 
software  except  as  provided  in  paragraphs 
(a)(17)  (ii),  (v)  and  (vi)  of  this  clause; 

(v)  Permit  contractors  or  subcontractors 
performing  service  contracts  (see  37.101  of 
the  Federal  Acquisition  Regulation)  in 
support  of  this  or  a  related  contract  to  use 
computer  software  to  diagnose  and  correct 
deficiencies  in  a  computer  program,  to 
modify  computer  software  to  enable  a 
computer  program  to  be  combined  with, 
adapted  to.  or  merged  with  other  computer 
programs  or  when  necessary  to  respond  to 
urgent  tactical  situations,  provided  that — 

(A)  The  Government  notifies  the  party 
which  has  granted  restricted  rights  that  a 
release  or  disclosure  to  particular  contractors 
or  subcontractors  was  made; 

(B)  Such  contractors  or  subcontractors  are 
subject  to  the  non-disclosure  agreement  at 
227.7103-7  of  the  Defense  Federal 
Acquisition  Regulation  Supplement  (DFARS 
or  are  Government  contractors  receiving 
access  to  the  software  for  performance  of  a 
Government  contract  that  contains  the  clause 
at  DFARS  252.227-7025,  Limitations  on  the 
Use  or  Disclosure  of  Government-Furnished 
Information  Marked  with  Restrictive 
Legends; 

(C)  The  Government  shall  not  permit  the 
recipient  to  decompile  disassemble,  or 
reverse  engineer  the  software,  or  use  software 
decompiled,  disassembled,  or  reverse 
engineered  by  the  Government  pursuant  to 
paragraph  (a)(17)(iv)  of  this  clause,  for  any 
other  purpose;  and 

(D)  Such  use  is  subject  to  the  limitation  in 
paragraph  (a)(17)(i)  of  this  clause;  and 

(vi)  Permit  contractors  or  subcontractors 
performing  emergency  repairs  or  overhaul  of 
items  or  components  of  items,  procured 
under  this  or  a  related  contract  to  use  the 
computer  software  when  necessary  to 
perform  the  repairs  or  overhaul,  or  to  modify 
the  computer  software  to  reflect  the  repairs 
or  overhaul  made,  provided  that — 

(A)  The  intended  recipient  is  subject  to  the 
non-disclosure  agreement  at  DFARS 
227.7103-7  or  is  a  Government  contractor 


receiving  access  to  the  software  for 
performance  of  a  Government  contract  that 
contains  the  clause  at  DFARS  252.227-7025, 
Limitations  on  the  Use  or  Disclosure  of 
Government  Furnished  Information  Marked 
with  Restrictive  Legends;  and 

(B)  The  Government  shall  not  permit  the 
recipient  to  decompile,  disassemble,  or 
reverse  engineer  the  software,  or  use  software 
decompiled,  disassembled,  or  reverse 
engineered  by  the  Government  pursuant  to 
paragraph  (a)(l7)(iv)  of  this  clause,  for  any 
other  purpose. 

(18)  SBIB  data  rights  means  a  royalty-free 
license  for  the  Government,  including  its 
support  service  contractors,  to  use,  modify, 
reproduce,  release,  perform,  display,  or 
disclose  technical  data  or  computer  software 
generated  and  delivered  under  this  contract 
for  any  United  States  Government  purpose. 

(19)  Technical  data  means  recorded 
information,  regardless  of  the  form  or  method 
of  the  recording,  of  a  scientific  or  technical 
nature  (including  computer  software 
documentation).  The  term  does  not  include 
computer  software  or  data  incidental  to 
contract  administration,  such  as  financial 
and/or  management  information. 

(20)  Unlimited  rights  means  rights  to  use, 
modify,  reproduce,  release,  perform,  display, 
or  disclose,  technical  data  or  computer 
software  in  whole  or  in  part,  in  any  manner 
and  for  any  purpose  whatsoever,  and  to  have 
or  authorize  others  to  do  so. 

(b)  Rights  in  technical  data  and  computer 
software.  The  Contractor  grants  or  shall 
obtain  for  the  Government  the  following 
royalty-free,  world-wide,  nonexclusive, 
irrevocable  license  rights  in  technical  data  or 
noncommercial  computer  software.  All  rights 
not  granted  to  the  Government  are  retained 
by  the  Contractor. 

(1)  Unlimited  rights.  The  Government  shall 
have  unlimited  ri^ts  in  technical  data, 
including  computer  software  documentation, 
or  computer  software  generated  under  this 
contract  that  are — 

(i)  Form,  fit.  and  function  data; 

(ii)  Necessary  for  installation,  operation, 
maintenance,  or  training  purposes  (other 
than  detailed  manufacturing  or  process  data); 

(iii)  Corrections  or  changes  to  Govenmient- 
fumished  technical  data  or  computer 
software; 

(iv)  Otherwise  publicly  available  or  have 
been  released  or  disclosed  by  the  Contractor 
or  a  subcontractor  without  restrictions  on 
further  use,  release  or  disclosure  other  than 
a  release  or  disclosure  resulting  from  the  sale, 
transfer,  or  other  assignment  of  interest  in  the 
technical  data  or  computer  software  to 
another  party  or  the  sale  or  transfer  of  some 
or  all  of  a  business  entity  or  its  assets  to 
another  party; 

(v)  Data  or  software  in  which  the 
Government  has  acquired  previously 
unlimited  rights  under  another  Government 
contract  or  through  a  specific  license;  and 

(vi)  SBIR  data  upon  expiration  of  the  SBIR 
data  rights  period. 

(2)  Limited  rights.  The  Government  shall 
have  limited  rights  in  technical  data,  that 
were  not  generated  under  this  contract, 
pertain  to  items,  components  or  processes 
developed  exclusively  at  private  expense, 
and  are  marked,  in  accordance  with  the 


marking  instructions  in  paragraph  (f)(1)  of 
this  clause,  with  the  legend  prescribed  in 
paragraph  (f)(2)  of  this  clause. 

(3)  Restricted  rights  in  computer  software. 
The  Government  shall  have  restricted  rights 
in  noncommercial  computer  software 
required  to  be  delivered  or  otherwise 
furnished  to  the  Government  under  this 
contract  that  were  developed  exclusively  at 
private  expense  and  were  not  generated 
under  this  contract. 

(4)  SBIR  data  rights,  (i)  Except  for  technical 
data,  including  computer  software 
documentation,  or  computer  softweu*  in 
which  the  Government  has  unlimited  rights 
under  paragraph  (b)(1)  of  this  clause,  the 
Government  shall  have  SBIR  data  rights  in  all 
technical  data  or  computer  software 
generated  under  this  contract  during  the 
period  commencing  with  contract  award  and 
ending  u()on  the  date  five  years  after 
completion  of  the  project  from  which  such 
data  were  generated. 

(ii)  The  Government  may  not  release  or 
disclose  SBIR  data  to  any  person,  other  than 
its  support  services  contractors,  except — 

(A)  As  expressly  permitted  by  the 
Contractor; 

(B)  For  evaluation  purposes;  or 

(C)  A  release,  disclosure,  or  use  that  is 
necessary  for  emergency  repair  or  overhaul  of 
items  operated  by  the  Government. 

(iii)  A  release  or  disclosure  of  SBIR  data  to 
the  Government's  support  services 
contractors,  or  a  release  or  disclosure  under 
paragraph  (b)(4)(ii)(B)  or  (C)  of  this  clause, 
may  be  made  only  if,  prior  to  release  or 
disclosure,  the  intended  recipient  is  subject 
to  the  use  and  non-disclosure  agreement  at 
DFARS  227.7103-7  or  is  a  Government 
contractor  receiving  access  to  the  technical 
data  or  software  for  performance  of  a 
Government  contract  that  contains  the  clause 
at  DFARS  252.227-7025,  Limitations  on  the 
Use  of  Disclosure  of  Government-Furnished 
Information  Marked  with  Restrictive 
Legends. 

(5)  Specifically  negotiated  license  rights. 
The  standard  license  rights  granted  to  the 
Goverimient  under  paragraphs  (b)(1)  through 
(b)(4)  of  this  clause  may  be  modified  by 
mutual  agreement  to  provide  such  rights  as 
the  fiarties  consider  appropriate  but  shall  not 
provide  the  Government  lesser  rights  in 
technical  data,  including  computer  software 
documentation,  than  are  enumerated  in 
paragraph  (a)(14)  of  this  clause  or  lesser 
rights  in  computer  software  than  are 
enumerated  in  paragraph  (a)(17)  of  this 
clause.  Any  rights  so  negotiated  shall  be 
identified  in  a  license  agreement  made  (lart 
of  this  contract. 

(6)  Prior  government  rights.  Technical  data, 
including  computer  software  documentation, 
or  computer  software  that  will  be  delivered, 
furnished,  or  otherwise  provided  to  the 
Goverimient  under  this  contract,  in  which 
the  Government  has  previously  obtained 
rights  shall  be  delivered,  furnished,  or 
provided  with  the  pre-existing  rights, 
unless — 

(i)  The  parties  have  agreed  otherwise;  cm- 
(ii)  Any  restrictions  on  the  Government's 
rights  to  use.  modify,  release,  perform, 
display,  or  disclose  the  technical  data  or 
computer  software  have  expired  or  no  longer 
apply. 
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(7)  Release  from  liability.  The  Contractor 
agrees  to  release  the  Government  from 
liability  for  any  release  or  disclosure  of 
technical  data,  computer  software,  or 
computer  software  documentation  made  in 
accordance  with  paragraph  (a)(14),  (a)(17),  or 
(b)(4)  of  this  clause,  or  in  accordance  with 
the  terms  of  a  license  negotiated  under 
paragraph  (b)(5)  of  this  clause,  or  by  others 
to  whom  the  recipient  has  released  or 
disclosed  the  data,  software,  or 
documentation  and  to  seek  relief  solely  from 
the  party  who  has  improperly  used, 
modified,  reproduced,  released,  performed, 
displayed,  or  disclosed  Contractor  data  or 
software  marked  with  restrictive  legends. 

(c)  Rights  in  derivative  computer  software 
or  computer  software  documentation.  The 
Government  shall  retain  its  rights  in  the 
unchanged  portions  of  any  computer 
software  or  computer  software 
documentation  delivered  under  this  contract 
that  the  Contractor  uses  to  prepare,  or 
includes  in,  derivative  software  or 
documentation. 

(d)  Third  party  copyrighted  technical  data 
and  computer  software.  The  Contractor  shall 
not,  without  the  written  approval  of  the 
Contracting  Officer,  incorporate  any 
copyrighted  technical  data,  including 
computer  software  documentation,  or 
computer  software  in  the  data  or  software  to 
be  delivered  under  this  contract  unless  the 
Contractor  is  the  copyright  owner  or  has 
obtained  for  the  Goverimient  the  license 
rights  necessary  to  perfect  a  license  or 
licenses  in  the  deliverable  data  or  software  of 
the  appropriate  scope  set  forth  in  paragraph 
(b)  of  this  clause  and,  prior  to  delivery  of 
such — 

(1)  Technical  data,  has  affixed  to  the 
transmittal  document  a  statement  of  the 
license  rights  obtained;  or 

(2)  Computer  software,  has  provided  a 
statement  of  the  license  rights  obtained  in  a 
form  acceptable  to  the  Contracting  Officer. 

(e)  Identification  and  delivery  of  technical 
data  or  computer  software  to  be  furnished 
with  restrictions  on  use,  release,  or 
disclosure.  (1)  This  paragraph  does  not  apply 
to  technical  data  or  computer  software  that 
were  or  will  be  generated  under  this  contract 
or  to  restrictions  based  solely  on  copyright. 

(2)  Except  as  provided  in  paragraph  (e)(3) 
of  this  clause,  technical  data  or  computer 
software  that  the  Contractor  asserts  should  be 
furnished  to  the  Government  with 
restrictions  on  use,  release,  or  disclosure  is 
identified  in  an  attachment  to  this  contract 
(the  Attachment).  The  Contractor  shall  not 
deliver  any  technical  data  or  computer 
software  with  restrictive  markings  unless  the 
technical  data  or  computer  software  are  listed 
on  the  Attachment. 

(3)  In  addition  to  the  assertions  made  in 
the  Attachment,  other  assertions  may  be 
identified  after  award  when  based  on  new 
information  or  inadvertent  omissions  unless 
the  inadvertent  omissions  would  have 
materially  affected  the  source  selection 
decision.  Such  identification  and  assertion 
shall  be  submitted  to  the  Contracting  Officer 
as  soon  as  practicable  prior  to  the  scheduled 
date  for  delivery  of  the  technical  data  or 
computer  software,  in  the  following  format, 
and  signed  by  an  official  authorized  to 
contractually  obligate  the  Contractor: 


Identification  and  Assertion  of  Restrictions 
on  the  Government's  Use.  Release,  or 
Disclosure  of  Technical  Data  or  Computer 
Software. 

The  Contractor  asserts  for  itself,  or  the 
persons  identified  below,  that  the 
Government's  rights  to  use,  release,  or 
disclose  the  following  technical  data  or 
computer  software  should  be  restricted: 


Tech- 

nical 

data  or 

com- 
puter 
software 
to  be 
fur- 
nished 

Name  of 

Basis  for 

Asserted 

person 

asser- 

rights cat- 

asserting 

tion  2 

egory  3 

restric- 

tions' 

with  re- 

stric- 

tions ^ 

(LIST)  .. 

(LIST)  

(LIST)  

(LIST) 

'  If  the  assertion  is  applicable  to  itenis,  conv 
ponents,  or  processes  developed  at  private 
expense,  identify  both  the  technical  data  and 
each  such  item,  component,  or  process. 

2  Generally,  development  at  pnvate  ex- 
pense, either  exclusively  or  partially,  is  the 
only  tjasis  for  asserting  restrictions  on  the 
Government's  rights  to  use,  release,  or  dis- 
close technical  data  or  computer  software.  In- 
dicate whether  development  was  exclusively 
or  partially  at  private  expense.  If  development 
was  not  at  private  expense,  enter  the  specific 
reason  for  asserting  that  the  Government's 
rights  should  be  restricted. 

3  Enter  asserted  rights  category  (e.g.,  limited 
rights,  restricted  rights,  government  purpose 
rights,  or  government  purpose  license  rights 
from  a  prior  contract,  SBIR  data  rights  under 
another  contract,  or  specifically  negotiated  li- 
censes). 

*  Corporation,  individual,  or  other  person,  as 
appropriate. 

Dale    

Printed  Name  and  Title     

Signature  


(End  of  identification  and  assertion) 

(4)  When  requested  by  the  Contracting 
Officer,  the  Contractor  shall  provide 
sufficient  information  to  enable  the 
Contracting  Officer  to  evaluate  the 
Contractor's  assertions.  The  Contracting 
Officer  reserves  the  right  to  add  the 
Contractor's  assertions  to  the  Attachment  and 
validate  any  listed  assertions,  at  a  later  date, 
in  accordance  with  the  procedures  of  the 
Validation  of  Asserted  Restrictions — 
Computer  Software  and/or  Validation  of 
Restrictive  Markings  on  Technical  Data 
clauses  of  this  contract. 

(f)  Marking  requirements.  The  Contractor, 
and  its  subcontractors  or  suppliers,  may  only 
assert  restrictions  on  the  Government's  rights 
to  use,  modify,  reproduce,  release,  pertbrm. 
display,  or  disclose  technical  data  or 
computer  software  to  be  delivered  under  this 
contract  by  marking  the  deliverable  data  or 
software  subject  to  restriction.  Except  as 
provided  in  paragraph  (f)(6)  of  this  clause, 
only  the  following  markings  are  authorized 
under  this  contract:  the  limited  rights  legend 
at  paragraph  (f)(2)  of  this  clause:  the 
restricted  rights  legend  at  paragraph  (f)(3)  of 
this  clause,  the  SBIR  data  rights  legend  at 
paragraph  (f)(4)  of  this  clause,  or  the  special 


license  rights  legend  at  paragraphs  (f)(5)  of 
this  clause:  and/or  a  notice  of  copyright  as 
prescribed  under  17  U.S.C  401  or  402. 

(1)  General  marking  instructions.  The 
Contractor,  or  its  subcontractors  or  suppliers. 
shall  conspicuously  and  legibly  mark  the 
appropriate  legend  to  all  technical  data  and 
computer  software  that  qualif>'  for  such 
markings.  The  authorized  legends  shall  be 
placed  on  the  transmittal  document  or 
storage  container  and,  for  printed  material, 
each  page  of  the  printed  material  containing 
technical  data  or  computer  software  for 
which  restrictions  are  asserted.  When  only 
portions  of  a  page  of  printed  material  are 
subject  to  the  asserted  restrictions,  such 
fMDrtions  shall  be  identified  by  circling, 
underscoring,  with  a  note,  or  other 
appropriate  identifier.  Technical  data  or 
computer  software  transmitted  directly  from 
one  computer  or  computer  terminal  to 
another  shall  contain  a  notice  of  asserted 
restrictions.  However,  instructions  that 
interfere  with  or  delay  the  opieration  of 
computer  software  in  order  to  display  a 
restrictive  rights  legend  or  other  license 
statement  at  any  time  prior  to  or  during  use 
of  the  computer  software,  or  otherwise  cause 
such  interference  or  delay,  shall  not  be 
inserted  in  software  that  will  or  might  be 
used  in  combat  or  situations  that  simulate 
combat  conditions,  unless  the  Contracting 
Officer's  written  permission  to  deliver  such 
software  has  been  obtained  prior  to  delivery. 
Reproductions  of  technical  data,  computer 
software,  or  any  portions  thereof  subject  to 
asserted  restrictions  shall  also  reproduce  the 
asserted  restrictions. 

(2)  Limited  rights  markings.  Technical  data 
not  generated  under  this  contract  that  pertain 
to  items,  components,  or  processes 
develop)ed  exclusively  at  private  expense  and 
delivered  or  otherwise  furnished  with 
limited  rights  shall  be  marked  with  the 
following  legend: 

Limited  Rights 

Contract  No.     


Contractor  Name 
Contractor  Address 


The  Government's  rights  to  use.  modify, 
reproduce,  release,  perform,  display,  or 
disclose  these  technical  data  are  restricted  by 
paragraph  (b)(2)  of  the  Rights  in 
Noncommercial  Technical  Data  and 
Computer  Software — Small  Business 
Innovative  Research  (SBIR)  Program  clause 
contained  in  the  above  identified  contract. 
Any  reproduction  of  technical  data  or 
portions  thereof  marked  with  this  legend 
must  also  reproduce  the  markings.  Any 
person,  other  than  the  Government,  who  has 
been  provided  access  to  such  dala  must 
promptly  notify  the  above  named  Contractor. 
(End  of  legend) 

(3)  Restricted  rights  markings.  Computer 
software  delivered  or  otherwise  furnished  to 
the  Government  with  restricted  rights  shall 
be  marked  with  the  following  legend: 

Restricted  Rights 


Contract  No.     

Contractor  Name 
Contractor  Address 
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The  Government's  rights  to  use,  modify, 
reproduce,  release,  peTiorm.  display,  or 
disclose  this  software  are  restricted  by 
paragraph  (b)(3)  of-the  Rights  in 
Noncommercial  Technical  Data  and 
Computer  Software — Small  Business 
Innovative  Research  (SBIR)  Program  clause 
contained  in  the  above  identified  contract. 
Any  reproduction  of  computer  software  or 
portions  thereof  marked  with  this  legend 
must  al?o  reproduce  the  markings.  Any 
person,  other  than  the  Government,  who  has 
been  provided  access  to  such  data  must 
promptly  notify  the  above  named  Contractor. 

(End  of  legend) 

(4)  SBIR  data  rights  markings:  Except  for 
technical  data  or  computer  software  in  which 
the  Government  has  acquired  unlimited 
rights  under  paragraph  (b)(1)  of  this  clause, 
or  negotiated  special  license  rights  as 
provided  in  paragraph  (b)(5)  of  this  clause, 
technical  data  or  computer  software 
generated  under  this  contract  shall  be  marked 
with  the  following  legend.  The  Contractor 
shall  enter  the  expiration  date  for  the  SBIR 
data  rights  period  on  the  legend: 

SBIR  Data  Rights 

Contract  No.     . 


Contractor  Name 
Address     


Expiration  of  SBIR  Data  Rights  Period 


The  Government's  rights  to  use.  modify, 
reproduce,  release,  perform,  display,  or 
disclose  technical  data  or  computer  software 
marked  with  this  legend  are  restricted  during 
the  period  shown  as  provided  in  paragraph 
(b)(4)  of  the  Rights  in  Noncommercial 
Technical  Data  and  Computer  Software — 
Small  Business  Innovative  Research  (SBIR) 
Program  clause  contained  in  the  above 
identified  contract.  No  restrictions  apply 
after  the  expiration  date  shown  above.  Any 
reproduction  of  technical  data,  computer 
software,  or  portions  thereof  marked  with 
this  legend  must  also  reproduce  the 
markings. 
(End  of  legend) 

(5)  Special  license  rights  markings,  (i) 
Technical  data  or  computer  software  in 
which  the  Government's  rights  stem  fttjm  a 
sf)ecifically  negotiated  license  shall  be 
marked  with  the  following  legend: 

Special  License  Rights 

The  Government's  rights  to  use,  modify, 
reproduce,  release,  perform,  display,  or 
disclose  this  technical  data  or  computer 
software  are  restricted  by  Contract  No. 

(Insert  contract  number) 

,  License  No. 

(Insert  license  identifier) 

.  Any  reproduction  of 

technical  data,  computer  software,  or 
portions  thereof  marked  with  this  legend 
must  also  reproduce  the  markings, 
(end  of  legend) 

(ii)  For  purfKJses  of  this  clause,  sf)ecial 
licenses  do  not  include  government  purpose 
license  rights  acquired  under  a  prior  contract 
(see  paragraph  (b)(6)  of  this  clause). 

(6)  Pre-existing  data  markings.  If  the  terms 
of  a  prior  contract  or  license  permitted  the 


Contractor  to  restrict  the  Government's  rights 
to  use,  modify,  reproduce,  release,  perform, 
display,  or  disclose  technical  data  or 
computer  software,  and  those  restrictions  are 
still  applicable,  the  Contractor  may  mark 
such  data  or  software  with  the  appropriate 
restrictive  legend  for  which  the  data  or 
software  qualified  under  the  prior  contract  or 
license.  The  marking  procedures  in 
paragraph  (f)(1)  of  this  clause  shall  be 
followed. 

(g)  Contractor  procedures  and  records. 
Throughout  performance  of  this  contract,  the 
Contractor,  and  its  subcontractors  or 
suppliers  that  will  deliver  technical  data  or 
computer  software  with  other  than  unlimited 
rights,  shall — 

(1)  Have,  maintain,  and  follow  written 
procedures  sufficient  to  assure  that  restrictive 
markings  are  used  only  when  authorized  by 
the  terms  of  this  clause;  and 

(2)  Maintain  records  sufficient  to  justify  the 
validity  of  any  restrictive  markings  on 
technical  data  or  computer  software 
delivered  under  this  contract. 

(h)  Removal  of  unjustified  and 
nonconforming  markings. 

(1)  Unjustified  markings.  The  rights  and 
obligations  of  the  parties  regarding  the 
validation  of  restrictive  markings  on 
technical  data  or  computer  software 
furnished  or  to  be  furnished  under  this 
contract  are  contained  in  the  Validation  of 
Restrictive  Markings  on  Technical  Data  and 
the  Validation  of  Asserted  Restrictions — 
Computer  Software  clauses  of  this  contract, 
respectively.  Notwithstanding  any  provision 
of  this  contract  concerning  inspection  and 
acceptance,  the  Government  may  ignore  or,  at 
the  Contractor's  expense,  correct  or  strike  a   - 
marking  if,  in  accordance  with  the  applicable 
procedures  of  those  clauses,  a  restrictive 
marking  is  determined  to  be  unjustified. 

(2)  Nonconforming  markings.  A 
nonconforming  marking  is  a  marking  placed 
on  technical  data  or  computer  software 
delivered  or  otherwise  furnished  to  the 
Government  under  this  contract  that  is  not  in 
the  format  authorized  by  this  contract. 
Correction  of  nonconforming  markings  is  not 
subject  to  the  Validation  of  Restrictive 
Markings  on  Technical  Data  or  the  Validation 
of  Asserted  Restrictions — Computer  Software 
clause  of  this  contract.  If  the  Contracting 
Officer  notifies  the  Contractor  of  a 
nonconforming  marking  or  markings  and  the 
Contractor  fails  to  remove  or  correct  such 
markings  within  sixty  (6))  days,  the 
Government  may  ignore  or,  at  the 
Contractor's  expense,  remove  or  correct  any 
nonconforming  markings. 

(i)  Relation  to  patents.  Nothing  contained 
in  this  clause  shall  imply  a  license  to  the 
Government  under  any  patent  or  be 
construed  as  affecting  the  scope  of  any 
license  or  other  right  otherwise  granted  to  the 
Government  under  any  patent. 

(j)  Limitation  on  charges  for  rights  in 
technical  data  or  computer  software.  (1)  The 
Contractor  shall  not  charge  to  this  contract 
any  cost,  including  but  not  limited  to,  license 
fees,  royalties,  or  similar  charges,  for  rights 
in  technical  data  or  computer  software  to  be 
delivered  under  this  contract  when — 

(i)  the  Government  has  acquired,  by  any 
means,  the  same  or  greater  rights  in  the  data 
or  software;  or 


(ii)  The  data  are  available  to  the  public 
without  restrictions. 

(2)  The  limitation  in  paragraph  (j)(l)  of  this 
clause — 

(i)  Includes  costs  charged  by  a 
subcontractor  or  supplier,  at  any  tier,  or  costs 
incurred  by  the  Contractor  to  acquire  rights 
in  subcontractor  of  supplier  technical  data  or 
computer  software,  if  the  subcontractor  or 
supplier  has  been  paid  for  such  rights  under 
any  other  Government  contract  or  under  a 
license  conveying  the  rights  to  the 
Government;  and 

(ii)  does  not  include  the  reasonable  costs 
of  reproducing,  handling,  or  mailing  the 
documents  or  other  media  in  which  the 
technical  data  or  computer  software  will  be 
delivered. 

(k)  Applicability  to  subcontractors  or 
suppliers.  (1)  the  Contractor  shall  assure  that 
the  rights  afforded  its  subcontractors  and 
suppliers  under  10  U.S.C.  2320,  10  U.S.C. 
2321,  and  the  identification,  assertion,  and 
delivery  processes  required  by  paragraph  (e) 
of  this  clause  are  recognized  and  protected. 

(2)  Whenever  any  noncommercial 
technical  data  or  computer  software  is  to  be 
obtained  ftxjm  a  subcontractor  or  supplier  for 
delivery  to  the  Government  under  this 
contract,  the  Contractor  shall  use  this  same 
clause  in  the  subcontract  or  other  contractual 
instrument,  and  require  its  subcontractors  or 
suppliers  to  do  so,  without  alteration,  except 
to  identify  the  parties.  The  Contractor  shall 
use  the  Technical  Data — Commercial  Items 
clause  of  this  contract  to  obtain  teclyiical 
data  pertaining  to  commercial  items, 
components,  or  processes.  No  other  clause 
shall  be  used  to  enlarge  or  diminish  the 

-  Government's,  the  Contractor's,  or  a  higher 
tier  subcontractor's  or  supplier's  rights  in  a 
subcontractor's  or  supplier's  technical  data  or 
computer  software. 

(3)  Technical  data  required  to  be  delivered 
by  a  subcontractor  or  supplier  shall  normally 
be  delivered  to  the  next  higher  tier 
contractor,  subcontractor,  or  supplier. 
However,  when  there  is  a  requirement  in  the 
prime  contract  for  technical  data  which  may 
be  submitted  with  other  than  unlimited 
rights  by  a  subcontractor  or  supplier,  then 
said  subcontractor  or  supplier  may  fulfill  its 
requirement  by  submitting  such  technical 
data  directly  to  the  Government,  rather  than 
through  a  higher  tier  contractor, 
subcontractor,  or  supplier. 

(4)  The  Contractor  and  higher  tier 
subcontractors  or  suppliers  shall  not  use 
their  power  to  award  contracts  as  economic 
leverage  to  obtain  rights  in  technical  data  or 
computer  software  from  their  subcontractors 
or  suppliers. 

(5)  In  no  event  shall  the  Contractor  use  its 
obligation  to  recognize  and  protect 
subcontractor  or  supplier  rights  in  technical 
data  or  computer  software  as  an  excuse  for 
failing  to  satisfy  its  contractual  obligation  to 
the  Government. 

(End  of  clause) 
Alternate  I  (June  1995) 

As  prescribed  in  227.7104(d),  add  the 
following  paragraph  (1)  to  the  basic  clause: 

(1)  Publication  for  sale.  (1)  This  paragraph 
applies  only  to  technical  data  or  computer 
software  delivered  to  the  Government  with 
SBIR  data  rights. 


(2)  Upon  expiration  of  the  SBIR  data  rights 
period,  the  Government  will  not  exercise  its 
right  to  publish  or  authorize  others  to  publish 
an  item  of  technical  data  or  computer 
software  identified  in  this  contract  as  being 
subject  to  paragraph  (1)  of  this  clause  if  the 
Contractor,  prior  to  the  expiration  of  the  SBIR 
data  rights  period,  or  within  two  years   • 
following  delivery  of  the  data  or  software 
item,  or  within  twenty-four  months  following 
the  removal  of  any  national  security  or  export 
control  restrictions,  whichever  is  later, 
publishes  such  data  or  software  item(s)  and 
promptly  notifies  the  Contracting  Officer  of 
such  publication(s).  Any  such  publication(s) 
shall  include  a  notice  identifying  the  number 
of  this  contract  and  the  Government's  rights 
in  the  published  data. 

(3)  This  limitation  on  the  Government's 
right  to  publish  for  sale  shall  continue  as 
long  as  the  technical  data  or  computer 
software  are  reasonably  available  to  the 
public  for  purchase. 

18.  Section  252.227-7019  is  revised  to 
read  as  follows: 

252.227-7019    Validation  of  asserted 
restrictions — Computer  software. 

As  prescribed  in  227.7104(e)(3)  or 
227.7203-6(c).  use  the  following  clause: 

Validation  of  Asserted  Restrictions — 
Computer  Software  (June  1995) 

(a)  Definitions.  (1)  As  used  in  this  clause, 
unless  otherwise  specifically  indicated,  the 
term  "Contractor"  means  the  Contractor  and 
its  subcontractors  or  suppliers. 

(2)  Other  terms  used  in  this  clause  are 
defined  in  the  Rights  in  Noncommercial 
Computer  Software  and  Noncommercial 
Computer  Software  Documentation  clause  of 
this  contract. 

(b)  Justification.  The  Contractor  shall 
maintain  records  sufficient  to  justify  the 
validity  of  any  markings  that  assert 
restrictions  on  the  Government's  rights  to 
use,  modify,  reproduce,  perform,  display, 
release,  or  disclose  computer  software 
delivered  or  required  to  be  delivered  under 
this  contract  and  shall  be  prepared  to  furnish 
to  the  Contracting  Officer  a  written 
justification  for  sudh  restrictive  markings  in 
response  to  a  request  for  information  under 
paragraph  (d)  or  a  challenge  under  paragraph 
(f)  of  this  clause. 

(c)  Direct  contact  with  subcontractors  or 
suppliers.  The  Contractor  agrees  that  the 
Contracting  Officer  may  transact  matters 
under  this  clause  directly  with 
subcontractors  or  suppliers  at  any  tier  who 
assert  restrictions  on  the  Government's  right 
to  use,  modify,  reproduce,  release,  perform, 
display,  or  disclose  computer  software. 
Neither  this  clause,  nor  any  action  taken  by 
the  Government  under  this  clause,  creates  or 
implies  privity  of  contract  between  the 
Government  and  the  Contractor's 
subcontractors  or  suppliers. 

(d)  Requests  for  information.  (1)  The 
Contracting  Officer  may  request  the 
Contractor  to  provide  sufficient  information 
to  enable  the  Contracting  Officer  to  evaluate 
the  Contractor's  asserted  restrictions.  Such 
information  shall  be  based  upon  the  records 
required  by  this  clause  or  other  information 
reasonably  available  to  the  Contractor. 


(2)  Based  upon  the  information  provided, 
if  the— 

(i)  Contractor  agrees  that  an  asserted 
restriction  is  not  valid,  the  Contracting 
Officer  may — 

(A)  Strike  or  correct  the  unjustified 
marking  at  the  Contractor's  expiense;  or 

(B)  Return  the  computer  software  to  the 
Contractor  for  correction  at  the  Confractor's 
exjiense.  If  the  Contractor  fails  to  correct  or 
strike  the  unjustified  restrictions  and  return 
the  corrected  software  to  the  Contracting 
Officer  within  sixty  (60)  days  following 
receipt  of  the  software,  the  Contracting 
Officer  may  correct  the  strike  the  markings  at 
the  Contractor's  expense. 

(ii)  Contracting  Officer  concludes  that  the 
asserted  restriction  is  appropriate  for  this 
contract,  the  Contracting  Officer  shall  so 
notify  the  Contractor  in  writing. 

(3)  The  Contractor's  failure  to  provide  a 
timely  response  to  a  Contracting  Officer's 
request  for  information  or  failure  to  provide 
sufficient  information  to  enable  the 
Contracting  Officer  to  evaluate  an  asserted 
restriction  shall  constitute  reasonable 
grounds  for  questioning  the  validity  of  an 
asserted  restriction. 

(e)  Government  right  to  challenge  and 
validate  asserted  restrictions.  (1)  The 
Government,  when  there  are  reasonable 
grounds  to  do  so,  has  the  right  to  review  and 
challenge  the  validity  of  any  restrictions 
asserted  by  the  Contractor  on  the 
Government's  rights  to  use,  modify, 
reproduce,  release,  perform,  display,  or 
disclose  computer  software  delivered,  to  be 
delivered  under  this  contract,  or  otherwise 
provided  to  the  Government  in  the 
performance  of  this  contract.  Except  for 
software  that  is  publicly  available,  has  been 
furnished  to  the  Government  without 
restrictions,  or  has  been  otherwise  made 
available  without  restrictions,  the 
Government  may  exercise  this  right  only 
within  three  years  after  the  date(s)  the 
software  is  delivered  or  otherwise  furnished 
to  the  Government,  or  three  years  following 
final  payment  under  this  contract,  whichever 
is  later. 

(2)  The  absence  of  a  challenge  to  an 
asserted  restriction  shall  not  constitute 
validatibn  under  this  clause.  Only  a 
Contracting  Officer's  final  decision  or  actions 
of  an  agency  Board  of  Contract  Appeals  or  a 
court  of  competent  jurisdiction  that  sustain 
the  validity  of  an  asserted  restriction 
constitute  validation  of  the  restriction. 

(f)  Challenge  procedures.  (1)  A  challenge 
must  be  in  writing  and  shall — 

(i)  State  the  specific  grounds  for 
challenging  the  asserted  restriction: 

(ii)  Require  the  Contractor  to  respond 
within  sixty  (60)  days: 

(iii)  Require  the  Contractor  to  provide 
justification  for  the  assertion  based  upon 
records  kept  in  accordance  with  paragraph 
(b)  of  this  clause  and  such  other 
documentation  that  are  reasonably  available 
to  the  Contractor,  in  sufficient  detail  to 
enable  the  Contracting  Officer  to  determine 
the  validity  of  the  asserted  restrictions:  and 

(iv)  State  that  a  Contracting  Officer's  final 
decision,  during  the  three-year  pieriod 
preceding  this  challenge,  or  action  of  a  court 
of  competent  jurisdiction  or  Board  of 


Contract  Appeals  that  sustained  the  validity 
of  an  identical  assertion  made  by  the 
Contractor  (or  a  licensee)  shall  serve  as 
justification  for  the  asserted  restriction. 

(2)  The  Contracting  Officer  shall  extend  the 
time  for  response  if  the  Contractor  submits  a 
written  request  showing  the  need  for 
additional  time  to  prepare  a  response. 

(3)  The  Contracting  Officer  may  request 
additional  supporting  documentation  if,  in* 
the  Contracting  Officer's  opinion,  the 
Contractor's  explanation  does  not  provide 
sufficient  evidence  to  justify  the  validity  of 
the  asserted  restrictions.  The  Contractor 
agrees  to  promptly  respond  to  the 
Contracting  Officer's  request  for  additional 
supfiorting  documentation. 

(4)  Notwithstanding  challenge  by  the 
Contracting  Officer,  the  parties  may  agree  on 
the  dispiosition  of  an  asserted  restriction  at 
any  time  prior  to  a  Contracting  Officer's  final 
decision  or,  if  the  Contractor  has  appealed 
that  decision,  filed  suit,  or  provided  notice  of 
an  intent  to  file  suit,  at  any  time  prior  to  a 
decision  by  a  court  of  competent  jurisdiction 
or  Board  of  Contract  Appeals. 

(5)  If  the  Contractor  fails  to  respond  to  the 
Contracting  Officer's  request  for  information 
or  additional  information  under  paragraph 
(f)(1)  of  this  clause,  the  Contracting  Officer 
shall  issue  a  final  decision,  in  accordance 
with  the  Disputes  clause  of  this  contract, 
pertaining  to  the  validity  of  the  asserted 
restriction. 

(6)  If  the  Contracting  Officer,  after 
reviewing  the  written  explanation  furnished 
pursuant  to  paragraph  (f)(1)  of  this  clause,  or 
any  other  available  information  p>ertaining  to 
the  validity  of  an  asserted  restriction, 
determines  that  the  asserted  restriction  has — 

(i)  Not  been  justified,  the  Contracting 
Officer  shall  issue  promptly  a  final  decision, 
in  accordance  with  the  Disputes  clause  of 
this  contract,  denying  the  validity  of  the 
asserted  restriction:  or 

(ii)  Been  justified,  the  Contracting  Officer 
shall  issue  promptly  a  final  decision,  in 
accordance  with  the  Disputes  clause  of  this 
contract,  validating  the  asserted  restriction. 

(7)  A  Contractor  receiving  challenges  to  the 
same  asserted  restricfion(s)  from  more  than 
one  Contracting  Officer  shall  notify  each 
Contracting  Officer  of  the  other  challenges. 
The  notice  shall  also  state  which  Contracting 
Officer  initiated  the  first  in  time  unanswered 
challenge.  The  Contracting  Officer  who 
initiated  the  first  in  time  unanswered 
challenge,  after  consultation  with  the  other 
Contracting  Officers  who  have  challenged  the 
restrictions  and  the  Contractor,  shall 
formulate  and  distribute  a  schedule  that 
provides  the  contractor  a  reasonable 
opportunity  for  respionding  to  each  challenge. 

(g)  Contractor  appeal — Government 
obligation.  (1)  The  Government  agrees  that, 
notwithstanding  a  Contracting  Officer's  final 
decision  denying  the  validity  of  an  asserted 
restriction  and  except  as  provided  in 
paragraph  (g)(3)  of  this  clause,  it  will  honor 
the  asserted  restriction — 

(i)  For  a  period  of  ninety  (90)  days  from  the 
date  of  the  Contracting  Officer's  final 
decision  to  allow  the  Contractor  to  appeal  to 
the  appropriate  Board  of  Contract  Apf>eals  or 
to  file  suit  in  an  appropriate  court: 

(ii)  For  a  period  of  one  year  from  the  date 
of  the  Contracting  Officer's  final  decision  if. 
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within  the  first  ninety  (90)  days  following  the 
Contracting  Officer's  final  decision,  the 
Contractor  has  provided  notice  of  an  intent 
to  file  suit  in  an  appropriate  court;  or 

(iii)  Until  final  disposition  by  the 
appropriate  Board  of  Contract  Appeals  or 
court  of  compietent  jurisdiction,  if  the 
Contractor  has:  (A)  appealed  to  the  Board  of 
Contract  Appeals  or  filed  suit  an  appropriate 
court  within  ninety  (90)  days;  or  (B) 
submitted,  within  ninety  (90)  days,  a  notice 
of  intent  to  file  suit  in  an  appropriate  court 
and  filed  suit  within  one  year. 

(2)  The  Contractor  agrees  that  the 
Government  may  strike,  correct,  or  ignore  the 
restrictive  markings  if  the  Contractor  fails 
to— 

(i)  Apf)eal  to  a  Board  of  Contract  Appeals 
within  ninety  (90)  days  from  the  date  of  the 
Contracting  Officer's  final  decision; 

(ii)  File  suit  in  an  appropriate  court  within 
ninety  (90)  days  from  such  date;  or 

(iii)  File  suit  within  one  year  after  the  date 
of  the  Contracting  Officer's  final  decision  if 
the  Contractor  had  provided  notice  of  intent 
to  file  suit  within  ninety  (90)  days  following 
the  date  of  the  Contracting  Officer's  final 
decision. 

(3)  The  agency  head,  on  a  nondelegable 
basis,  may  determine  that  urgent  or 
comf)elling  circumstances  do  not  permit 
awaiting  the  filing  of  suit  in  an  appropriate 
court,  or  the  rendering  of  a  decision  by  a 
court  of  competent  jurisdiction  or  Board  of 
Contract  Appeals.  In  that  event,  the  agency 
head  shall  notify  the  Contractor  of  the  urgent 
or  compelling  circumstances. 
Notwithstanding  paragraph  (g)(1)  of  this 
clause,  the  Contractor  agrees  that  the  agency 
may  use,  modify,  reproduce,  release, 
perform,  display,  or  disclose  computer 
software  marked  with  (i)  government  purpose 
legends  for  any  purpose,  and  authorize  others 
to  do  so;  or  (ii)  restricted  or  special  license 
rights  for  government  purposes  only.  The 
Government  agrees  not  to  release  or  disclose 
such  software  unless,  prior  to  release  or 
disclosure,  the  intended  recipient  is  subject 
to  the  use  and  non-disclosure  agreement  at 
227.7103-7  of  the  Defense  Federal 
Acquisition  Regulation  Supplement 
(DFARS),  or  is  a  Government  contractor 
receiving  access  to  the  software  for 
performance  of  a  Government  contract  that 
contains  the  clause  at  DFARS  252.227-7025. 
Limitations  on  the  Use  or  Disclosure  of 
Goverrunent-Furnished  Information  Marked 
with  Restrictive  Legends.  The  agency  head's 
determination  may  be  made  at  any  time  after 
the  date  of  the  Contracting  Officer's  final 
decision  and  shall  not  affect  the  Contractors 
right  to  damages  against  the  United  States,  or 
other  relief  provided  by  law,  if  its  asserted 
restrictions  are  ultimately  upheld. 

(h)  Final  disposition  of  appeal  or  suit.  If 
the  Contractor  appeals  or  files  suit  and  if. 
upon  final  disposition  of  the  appeal  or  suit, 
the  Contracting  Officer's  decision  is: 

(1)  Sustained — 

(i)  Any  restrictive  marking  on  such 
computer  software  shall  be  struck  or 
corrected  at  the  contractor's  expense  or 
ignored;  and 

(ii)  If  the  asserted  restriction  is  found  not 
to  be  substantially  justified,  the  Contractor 
shall  be  liable  to  the  Government  for 


payment  of  the  cost  to  the  Government  of 
reviewing  the  asserted  restriction  and  the 
fees  and  other  exp>enses  (as  defined  in  28 
U.S.C.  2412(d)(2)(A))  incurred  by  the 
Government  in  challenging  the  restriction, 
unless  special  circumstances  would  make 
such  payment  unjust. 

(2)  Not  sustained — 

(i)  The  Government  shall  be  bound  by  the 
asserted  restriction;  and 

(ii)  If  the  challenge  by  the  Government  is 
found  not  to  have  been  made  in  good  faith, 
the  Government  shall  be  liable  to  the 
Contractor  for  payment  of  fees  and  other 
expenses  (as  defined  in  28  U.S.C 
2412(d)(2)(A))  incurred  by  the  Contractor  in 
defending  the  restriction. 

(i)  Flowdown.  The  Contractor  shall  insert 
this  clause  in  all  contracts,  purchase  orders, 
and  other  similar  instruments  with  its 
subcontractors  or  suppliers,  at  any  tier,  who 
will  be  furnishing  computer  software  to  the 
Government  in  the  performance  of  this 
contract.  The  clause  may  not  be  altered  other 
than  to  identify  the  appropriate  parties. 
(End  of  clause) 

19.  Section  252.227-7020  is  revised  to 
read  as  follows: 

252.227-7020    Rights  in  special  works. 

As  prescribed  in  227.7105-3. 
227.7106(a)  or  227.7205(a).  use  the 
following  clause: 
Rights  in  Special  Works  (June  1995) 

(a)  Applicability.  This  clause  applies  to 
works  first  created,  generated,  or  produced 
and  required  to  be  delivered  under  this 
contract. 

(b)  Definitions.  As  used  in  this  clause: 

(1)  "Computer  data  base"  means  a 
collection  of  data  recorded  in  a  form  capable 
of  being  processed  by  a  computer.  The  term 
does  not  include  computer  software. 

(2)  "Computer  program"  means  a  set  of 
instructions,  rules,  or  routines  recorded  in  a 
form  that  is  capable  of  causing  a  computer  to 
perform  a  specific  operation  or  series  of 
operations. 

(3)  "Computer  software"  means  computer 
programs,  source  code,  source  code  listings, 
object  code  listings,  design  details, 
algorithms,  processes,  flow  charts,  formulae 
and  related  material  that  would  enable  the 
software  to  be  reproduced,  recreated,  or 
recompiled.  Computer  software  does  not 
include  computer  data  bases  or  computer 
software  documentation. 

(4)  "Computer  software  documentation" 
means  owner's  manuals,  user's  manuals, 
installation  instructions,  operating 
instructions,  and  other  similar  items, 
regardless  of  storage  medium,  that  explain 
the  capabilities  of  the  computer  software  or 
provide  instructions  for  using  the  software. 

(5)  "Unlimited  rights"  means  the  rights  to 
use.  modify,  reproduce,  p>erform,  display, 
release,  or  disclose  a  work  in  whole  or  in 
part,  in  any  manner,  and  for  any  purpose 
whatsoever,  and  to  have  or  authorize  others 
to  do  so. 

(6)  The  term  "works"  includes  computer 
data  bases,  computer  software,  or  computer 
software  documentation;  literary,  musical, 
choreographic,  or  dramatic  compositions; 


pantomimes;  pictorial,  graphic,  or  sculptural 
compositions;  motion  pictures  and  other 
audiovisual  comfxjsitions;  sound  recordings 
in  any  medium;  or,  items  of  similar  nature. 

(c)  License  rights.  (1)  The  Government  shall 
have  unlimited  rights  in  works  first 
produced,  created,  or  generated  and  required 
to  be  delivered  under  this  contract. 

(2)  When  a  work  is  first  produced,  created, 
or  generated  under  this  contract,  and  such 
work  is  required  to  be  delivered  under  this 
contract,  the  Contractor  shall  assign 
copyright  in  those  works  to  the  Government. 
The  Contractor,  unless  directed  to  the 
contrary  by  the  Contracting  Officer,  shall 
place  the  following  notice  on  such  works:  "© 
[Year  date  of  delivery]  United  States 
Government,  as  represented  by  the  Secretary 
of  [department].  All  rights  reserved." 

For  phonorecords,  the  "©"  markings  shall 
be  replaced  by  a  "P". 

(3)  The  Contractor  grants  to  the 
Government  a  royalty-free,  world-wide, 
nonexclusive,  irrevocable  license  to 
reproduce,  prepare  derivative  works  from, 
distribute,  perform,  or  display,  and  to  have 
or  authorize  others  to  do  so.  the  Contractor's 
copyrighted  works  not  first  produced, 
created,  or  generated  under  this  contract  that 
have  been  incorporated  into  the  works 
deliverable  under  this  contract. 

(d)  Third  party  copyrighted  data.  The 
Contractor  shall  not  incorjxjrate.  without  the 
written  approval  of  the  Contracting  Officer, 
any  copyrighted  works  in  the  works  to  be 
delivered  under  this  contract  unless  the 
Contractor  is  the  copyright  owner  or  has 
obtained  for  the  Government  the  license 
rights  necessary  to  perfect  a  license  of  the 
scope  identified  in  paragraph  (c)(3)  of  this 
clause  and,  prior  to  delivery  of  such  works — 

(1)  Has  affixed  to  the  transmittal  document 
a  statement  of  the  license  rights  obtained;  or 

(2)  For  computer  software,  has  provided  a 
statement  of  the  license  rights  obtained  in  a 
form  acceptable  to  the  Contracting  Officer. 

(e)  Indemnification.  The  Contractor  shall 
indemnify  and  save  and  hold  harmless  the 
Government,  and  its  officers,  agents  and 
employees  acting  for  the  Government,  against 
any  liability."  including  costs  and  expenses, 
(1)  for  violation  of  proprietary  rights, 
copyrights,  or  rights  of  privacy  or  publicity, 
arising  out  of  the  creation,  delivery,  use. 
modification,  reproduction,  release, 
performance,  display,  or  disclosure  of  any 
works  furnished  under  this  contract,  or  (2) 
based  upon  any  libelous  or  other  unlawful 
matter  contained  in  such  works. 

(f)  Government-furnished  information. 
Paragraphs  (d)  and  (e)  of  this  clause  are  not 
applicable  to  information  furnished  to  the 
Contractor  by  the  Government  and 
incorporated  in  the  works  delivered  under 
this  contract. 

(End  of  clause) 

252.227-7021     [Amended] 

20.  Section  252.227-7021  is  amended 
by  revising  the  introductory  text  to  read 
"As  prescribed  at  227.7105-2(a).  use  the 
following  clause:". 

252.227-7022    [Amended] 

21.  Section  252.227-7022  is  amended 
by  revising  the  introductory  text  to  read 


"As  prescribed  at  227.7107-l(a),  use  the 
following  clause:". 

252.227-7023    [Amended] 

22.  Section  252.227-7023  is  amended 
by  revising  the  introductory  text  to  read 
"As  prescribed  at  227.7107-l(b),  use  the 
following  clause:". 

252.227-7024    [Amended] 

23.  Section  252.227-7024  is  amended 
by  revising  the  introductory  text  to  read 
"As  prescribed  at  227.7107-3.  use  the 
following  clause:". 

24.  Section  252.227-7025  is  added  to 
read  as  follows: 

252.227-7025    Limitations  on  the  use  or 
disclosure  of  government-furnished 
Information  marked  vvlth  restrictive  legends. 

As  prescribed  in  227.7103-6(c), 
227.7104(0(1).  or  227.7203-6(d),  use  the 
following  clause: 

Limitations  on  the  Use  or  Disclosure  of 
Government-Furnished  Information  Marked 
With  Restrictive  Legends  (June  1995) 

(a)(1)  For  contracts  requiring  the  delivery 
of  technical  data,  the  terms  "limited  rights" 
and  "Government  purpose  rights"  are 
defined  in  the  Rights  in  Technical  Data — 
Noncommercial  Items  clause  of  this  contract. 

(2)  For  contracts  that  do  not  require  the 
delivery  of  technical  data,  the  terms 
"government  purpose  rights"  and  "restricted 
rights"  are  defined  in  the  Rights  in 
Noncommercial  Computer  Software  and 
Noncommercial  Computer  Software 
Documentation  clause  of  this  contract. 

(3)  For  Small  Business  Innovative  Research 
program  contracts,  the  terms  "limited  rights" 
and  "restricted  rights"  are  defined  in  the 
Rights  in  Noncommercial  Technical  Data  and 
Computer  Software — Small  Business 
Innovative  Research  (SBIR)  Program  clause  of 
this  contract. 

(b)  Technical  data  or  computer  software 
provided  to  the  Contractor  as  Government 
furnished  information  (GFl)  under  this 
contract  may  be  subject  to  restrictions  on  use. 
modification,  reproduction,  release, 
performance,  display,  or  further  disclosure. 

(1)  GFI  marked  with  limited  or  restricted 
rights  legends.  The  Contractor  shall  use, 
modify,  reproduce,  perform,  or  display 
technical  data  received  from  the  Government 
with  limited  rights  legends  or  computer 
software  received  with  restricted  rights 
legends  only  in  the  performance  of  this 
contract.  The  Contractor  shall  not,  without 
the  express  written  permission  of  the  party 
whose  name  appears  in  the  legend,  release  or 
disclose  such  data  or  software  to  any  person. 

(2)  GFI  marked  with  government  purpose 
rights  legends.  The  Contractor  shall  use 
technical  data  or  computer  software  received 
from  the  Government  with  government 
purpose  rights  legends  for  government 
purposes  only.  The  Contractor  shall  not. 
without  the  express  vvritten  permission  of  the 
party  whose  name  appears  in  the  restrictive 
legend,  use,  modify,  reproduce,  release, 
perform,  or  display  such  data  or  software  for 
any  commercial  purpose  or  disclose  such 
data  or  software  to  a  person  other  than  its 


subcontractors,  suppliers,  or  prospective 
subcontractors  or  suppliers,  who  require  the 
data  or  software  to  submit  offers  for.  or 
perform,  contracts  under  this  contract.  Prior 
to  disclosing  the  data  or  software,  the 
Contractor  shall  require  the  persons  to  whom 
disclosure  will  be  made  to  complete  and  sign 
the  non-disclosure  agreement  at  227.7103-7 
of  the  Defense  Federal  Acquisition 
Regulation  Supplement  (DFARS). 

(3)  GFI  marked  with  specially  negotiated 
license  rights  legends.  The  Contractor  shall 
use.  modify,  reproduce,  release,  perform,  or 
display  technical  data  or  computer  software 
received  from  the  Government  with  sp»ecially 
negotiated  license  legends  only  as  permitted 
in  the  license.  Such  data  or  software  may  not 
be  released  or  disclosed  to  other  persons 
unless  permitted  by  the  license  and.  prior  to 
release  or  disclosure,  the  intended  recipient 
has  completed  the  non-disclosure  agreement 
at  DFARS  227.7103-7.  The  Contractor  shall 
modify  paragraph  (l)(c)  of  the  non-disclosure 
agreement  to  reflect  the  recipient's 
obligations  regarding  use,  modification, 
reproduction,  release,  performance,  display, 
and  disclosure  of  the  data  or  software. 

(c)  Indemnification  and  creation  of  third 
party  beneficiary  rights.  The  Contractor 
agrees — 

(1)  To  indemnify  and  hold  harmless  the 
Government,  its  agents,  and  employees  from 
every  claim  or  liability,  including  attorneys 
fees,  court  costs,  and  expenses,  arising  out  of. 
or  in  any  way  related  to.  the  misuse  or 
unauthorized  modification. .  eproduction. 
release,  performance,  display,  or  disclosure 
of  technical  data  or  computer  software 
received  firom  the  Government  with 
restrictive  legends  by  the  Contractor  or  any 
person  to  whom  the  Contractor  has  released 
or  disclosed  such  data  or  software;  and 

(2)  That  the  party  whose  name  appears  on 
the  restrictive  legend,  in  addition  to  any 
other  rights  it  may  have,  is  a  third  party 
beneficiary  who  has  the  right  of  direct  action 
against  the  Contractor,  or  any  person  to 
whom  the  Contractor  has  released  or 
disclosed  such  data  or  software,  for  the 
unauthorized  duplication,  release,  or 
disclosure  of  technical  data  or  computer 
software  subject  to  restrictive  legends. 
(End  of  clause) 

252.22^7026    [Antended] 

25.  Section  252.227-7026  is  amended 
by  revising  the  introductory  text  to  read 
"As  prescribed  at  227.71Q3-8(a).  use  the 
following  clause:". 

252.227-7027    [Amended] 

26.  Section  252.227-7027  is  amended 
by  revising  the  introductory  text  to  read 
"As  prescribed  at  227.7103-8{b).  use  the 
following  clause:". 

27.  Section  252.227-7028  is  revised  to 
read  as  follows: 

252.227-7028    Technical  data  or  computer 
software  previously  delivered  to  the 
government 

As  prescribed  in  227.7103-6(d). 
227.7104(f)(2).  of  227.7203-6(e).  use  the 
following  provision: 


Technical  Data  or  Computer  Software 
Previously  Delivered  to  the  Government 
(June  1995) 

The  Offeror  shall  attach  to  its  offer  an 
identification  of  all  documents  or  other 
media  incorporating  technical  data  or 
computer  software  it  intends  to  deliver  under 
this  contract  with  other  than  unlimited  rights 
that  are  identical  or  substantially  similar  to 
documents  or  other  media  that  the  Offeror 
has  produced  for.  delivered  to.  or  is  obligated 
to  deliver  to  the  Government  under  any 
contract  or  subcontract.  The  attachment  shall 
identify — 

(a)  The  contract  number  under  which  the 
data  or  software  were  produced; 

(b)  The  contract  number  under  which,  and 
the  name  and  address  of  the  organization  to 
whom,  the  data  or  software  were  most 
recently  delivered  or  will  be  delivered;  and 

(c)  Any  limitations  on  the  Government's 
rights  to  use  or  disclose  the  data  or  software, 
including,  when  applicable,  identification  of 
the  earliest  date  the  limitations  expire. 
(End  of  provision) 

252.227-7029    [Removed  and  Reserved] 

28.  Section  252.227-7029  is  removed 
and  reserved. 

252.227-7030    [Amended] 

29.  Section  252.227-7030  is  amended 
by  revising  the  introductory  text  to  read 
"As  prescribed  at  227.7103-6(0(2)  or 
227.7104(e)(4),  used  the  following 
clause:". 

252.227-7031    [Removed  and  Reserved] 

30.  Section  252.227-7031  is  removed 
and  reserved. 

252.227-7032    [Amended] 

31.  Section  25,2.227-7032  is  amended 
by  revising  the  introductory  text  to  read 
"As  prescribed  in  227.7103-17.  use  the 
following  clause:". 

252.227-7033    [Amended] 

32.  Section  252.227-7033  is  amended 
by  revising  the  introductory  text  to  read 
"As  prescribed  in  227.7107-l(c),  use  the 
following  clause:". 

252.227-7036    [Amended] 

33.  Section  252.227-7036  is  amended 
by  revising  the  introductory  text  to  read 
"As  prescribed  in  227.7103-6(e)(3)  or 
227.7104(e)(5),  use  the  following 
clause:". 

34.  Section  252.227-7037  is  revised  to 
read  as  follows: 

252.227-7037    Validation  of  restrictive 
markings  on  technical  data. 

As  prescribed  in  227.7102-3(c), 
227.7103(e)(4).  227.7104(e)(6).  or 
227.7203-6(0.  use  the  following  clause: 
Validation  of  Restrictive  Markings  on 
Technical  Data  (June  1995) 

(a)  Definitions.  The  terms  used  in  this 
clause  are  defined  in  the  Rights  in  Technical 
Data — Noncommercial  Items  clause  of  this 
contract. 
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(b)  Contracts  for  commercial  items — 
presumption  of  development  at  private 
expense.  Under  a  contract  for  a  commercial 
item,  component,  or  process,  the  Department 
of  Defense  shall  presume  that  a  Contractor's 
asserted  use  or  release  restrictions  are 
justified  on  the  basis  that  the  item, 
component,  or  process  was  developed 
exclusively  at  private  expense.  The 
Department  shall  not  challenge  such 
assertions  unless  information  the  Department 
demonstrates  that  the  item,  component,  or 
process  was  not  developed  exclusively  at 
private  expense. 

(c)  Justification.  The  Contractor  or 
subcontractor  at  any  tier  is  responsible  for 
maintaining  records  sufficient  to  justify  the 
validity  of  its  markings  that  impose 
restrictions  on  the  Government  and  others  to 
use.  duplicate,  or  disclose  technical  data 
delivered  or  required  to  be  delivered  under 
the  contract  or  subcontract.  Except  under 
contracts  for  commercial  items,  the 
Contractor  or  subcontractor  shall  be  prepared 
to  furnish  to  the  Contracting  Officer  a  written 
justification  for  such  restrictive  markings  in 
response  to  a  challenge  under  paragraph  (e) 
of  this  clause. 

(d)  Prechallenge  request  for  information. 
(1)  The  Contracting  Officer  may  request  the 
Contractor  or  subcontractor  to  furnish  a 
written  explanation  for  any  restriction 
asserted  by  the  Contractor  or  subcontractor 
on  the  right  of  the  United  States  or  others  to 
use  technical  data.  If.  upon  review  of  the 
explanation  submitted,  the  Contracting 
Officer  remains  unable  to  ascertain  the  basis 
of  the  restrictive  marking,  the  Contracting 
Officer  may  further  request  the  Contractor  or 
subcontractor  to  furnish  additional 
information  in  the  records  of.  or  otherwise  in 
the  possession  of  or  reasonably  available  to. 
the  Contractor  or  subcontractor  to  justify  the 
validity  of  any  restrictive  marking  on 
technical  data  delivered  or-to  be  delivered 
under  the  contract  or  subcontract  (e.g..  a 
statement  of  facts  accompanied  with 
supporting  documentation).  The  Contractor 
or  subcontractor  shall  submit  such  written 
data  as  requested  by  the  Contracting  Officer 
within  the  time  required  or  such  longer 
period  as  may  be  mutually  agreed. 

(2)  If  the  Contracting  Officer,  after 
reviewing  the  written  data  furnished 
pursuant  to  paragraph  (d)(1)  of  this  clause,  or 
any  other  available  information  pertaining  to 
the  validity  of  a  restrictive  marking, 
determines  that  reasonable  grounds  exist  to 
question  the  current  validity  of  the  marking 
and  that  continued  adherence  to  the  marking 
would  make  impracticable  the  subsequent 
competitive  acquisition  of  the  item, 
component,  or  process  to  which  the  technical 
data  relates,  the  Contracting  Officer  shall 
follow  the  procedures  in  jaaragraph  (e)  of  this 
clause. 

(3)  If  the  Contractor  or  subcontractor  fails 
to  respond  to  the  Contracting  Officer's 
request  for  information  under  paragraph 
(d)(1)  of  this  clause,  and  the  Contracting 
Officer  determines  that  continued  adherence 
to  the  marking  would  make  impracticable  the 
subsequent  competitive  acquisition  of  the 
item,  component,  or  process  to  which  the 
technical  data  relates,  the  Contracting  Officer 
may  challenge  the  validity  of  the  marking  as 
described  in  paragraph  (e)  of  this  clause. 


(e)  Challenge.  (1)  Notwithstanding  any 
provision  of  this  contract  concerning 
inspection  and  acceptance,  if  the  Contracting 
Officer  determines  that  a  challenge  to  the 
restrictive  marking  is  warranted,  the 
Contracting  Officer  shall  send  a  written 
challenge  notice  to  the  Contractor  or 
subcontractor  asserting  the  restrictive 
markings.  Such  challenge  shall — 

(i)  State  the  specific  grounds  for 
challenging  the  asserted  restriction; 

(ii)  Require  a  response  within  sixty  (60) 
days  justifying  and  providing  sufficient 
evidence  as  to  the  current  validity  of  the 
asserted  restriction; 

(iii)  State  that  a  DoD  Contracting  Officer's 
final  decision,  issued  pursuant  to  paragraph 
(g)  of  this  clause,  sustaining  the  validity  of 
a  restrictive  marking  identical  to  the  asserted 
restriction,  within  the  three-year  period 
preceding  the  challenge,  shall  serve  as 
justification  for  the  asserted  restriction  if  the 
validated  restriction  was  asserted  by  the 
same  Contractor  or  subcontractor  (or  any 
licensee  of  such  Contractor  or  subcontractor) 
to  which  such  notice  is  being  provided;  and 

(iv)  State  that  failure  to  respond  to  the 
challenge  notice  may  result  in  issuance  of  a 
final  decision  pursuant  to  paragraph  (f)  of 
this  clause. 

(2)  The  Contracting  Officer  shall  extend  the 
time  for  response  as  appropriate  if  the 
Contractor  or  subcontractor  submits  a  written 
request  showing  the  need  for  additional  time 
to  prepare  a  response. 

(3)  The  Contractor's  or  subcontractor's 
written  response  shall  be  considered  a  claim 
within  the  meaning  of  the  Contract  Disputes 
Act  of  1978  (41  U.S.C.  601,  et  seq).  and  shall 
be  certified  in  the  form  prescribed  at  33.207 
of  the  Federal  Acquisition  Regulation, 
regardless  of  dollar  amount. 

(4)  A  Contractor  or  subcontractor  receiving 
challenges  to  the  same  restrictive  markings 
from  more  than  one  Contracting  Officer  shall 
notify  each  Contracting  Officer  of  the 
existence  of  more  than  one  challenge.  The 
notice  shall  also  state  which  Contracting 
Officer  initiated  the  first  in  time  unanswered 
challenge.  The  Contracting  Officer  initiating 
the  first  in  time  unanswered  challenge  after 
consultation  with  the  Contractor  or 
subcontractor  and  the  other  Contracting 
Officers,  shall  formulate  and  distribute  a 
schedule  for  responding  to  each  of  the 
challenge  notices  to  all  interested  parties. 
The  schedule  shall  afford  the  Contractor  or 
subcontractor  an  opportunity  to  respond  to 
each  challenge  notice.  All  parties  will  be 
bound  by  this  schedule. 

(f)  Final  decision  when  Contractor  or 
subcontractor  fails  to  respond.  Upon  a  failure 
of  a  Contractor  or  subcontractor  to  submit 
any  response  to  the  challenge  notice,  other 
than  a  failure  to  respond  under  a  contract  for 
commercial  items,  the  Contracting  Officer 
will  issue  a  final  decision  to  the  Contractor 
or  subcontractor  in  accordance  with  the 
Disputes  clause  of  this  contract  pertaining  to 
the  validity  of  the  asserted  restriction.  This 
final  decision  shall  be  issued  as  soon  as 
possible  after  the  expiration  of  the  time 
period  of  paragraph  (e)(l)(ii)  or  (e)(2)  of  this 
clause.  Following  issuance  of  the  final 
decision,  the  Contracting  Officer  will  comply 
with  the  procedures  in  paragraphs  (g)(2)  (ii) 
through  (iv)  of  this  clause. 


(g)  Final  decision  when  Contractor  or 
subcontractor  responds.  (1)  if  the  Contracting 
Officer  determines  that  the  Contractor  or 
subcontractor  has  justified  the  validity  of  the 
restrictive  marking,  the  Contracting  Officer 
shall  issue  a  final  decision  to  the  Contractor 
or  subcontractor  sustaining  the  validity  of  the 
restrictive  marking,  and  stating  that  the 
Government  will  continue  to  be  bound  by  the 
restrictive  marking.  This  final  decision  shall 
be  issued  within  sixty  (60)  days  after  receipt 
of  the  Contractor's  or  subcontractor's 
response  to  the  challenge  notice,  or  within 
such  longer  period  that  the  Contracting 
Officer  has  notified  the  Contractor  or 
subcontractor  that  the  Government  will 
require.  The  notification  of  a  longer  period 
for  issuance  of  a  final  decision  will  be  made 
within  sixty  (60)  days  after  receipt  of  the 
response  to  the  challenge  notice. 

(2)(i)  If  the  Contracting  Officer  determines 
that  the  validity  of  the  restrictive  marking  is 
not  justified,  the  Contracting  Officer  shall 
issue  a  final  decision  to  the  Contractor  or 
subcontractor  in  accordance  with  the 
Disputes  clause  of  this  contract. 
Notwithstanding  paragraph  (e)  of  the 
Disputes  clause,  the  final  decision  shall  be 
issued  within  sixty  (60)  days  after  receipt  of 
the  Contractor's  or  subcontractor's  response 
to  the  challenge  notice,  or  within  such  longer 
f>eriod  that  the  Contracting  Officer  has 
notified  the  Contractor  or  subcontractor  of 
the  longer  period  that  the  Government  will 
require.  The  notification  of  a  longer  period 
for  issuance  of  a  final  decision  will  be  made 
within  sixty  (60)  days  after  receipt  of  the 
response  to  the  challenge  notice. 

(ii)  The  Government  agrees  that  it  will 
continue  to  be  bound  by  the  restrictive 
marking  of  a  period  of  ninety  (90)  days  from 
the  issuance  of  the  Contracting  Officer's  final 
decision  under  paragraph  (g)(2)(i)  of  this 
clause.  The  Contractor  or  subcontractor 
agrees  that,  if  it  intends  to  file  suit  in  the 
United  States  Claims  Court  it  will  provide  a 
notice  of  intent  to  file  suit  to  the  Contracting 
Officer  within  ninety  (90)  days  from  the 
issuance  of  the  Contracting  Officer's  final 
decision  under  paragraph  (g)(2)(i)  of  this 
clause.  If  the  Contractor  or  subcontractor  fails 
to  app>eal.  file  suit,  or  provide  a  notice  of 
intent  to  file  suit  to  the  Contracting  Officer 
within  the  ninety  (90)-day  period,  the 
Government  may  cancel  or  ignore  the 
restrictive  markings,  and  the  failure  of  the 
Contractor  or  subcontractor  to  take  the 
required  action  constitutes  agreement  with 
such  Government  action. 

(iii)  The  Government  agrees  that  it  will 
continue  to  be  bound  by  the  restrictive 
marking  where  a  notice  of  intent  to  file  suit 
in  the  United  States  Claims  Court  is  provided 
to  the  Contracting  Officer  within  ninety  (90) 
days  from  the  issuance  of  the  final  decision 
under  paragraph  (g)(2)(i)  of  this  clause.  The 
Government  will  no  longer  be  bound,  and  the 
Contractor  or  subcontractor  agrees  that  the 
Government  may  strike  or  ignore  the 
restrictive  markings,  if  the  Contractor  or 
subcontractor  fails  to  file  its  suit  within  one 
(1)  year  after  issuance  of  the  final  decision. 
Notwithstanding  the  foregoing,  where  the 
head  of  an  agency  determines,  on  a 
nondelegable  basis,  that  urgent  or  compelling 
circumstances  will  not  permit  waiting  for  the 


filing  of  a  suit  in  the  United  States  Claims 
Court,  the  Contractor  or  subcontractor  agrees 
that  the  agency  may.  following  notice  to  the 
Contractor  or  subcontractor,  authorize  release 
or  disclosure  of  the  technical  data.  Such 
agency  determination  may  be  made  at  any 
time  after  issuance  of  the  final  decision  and 
will  not  affect  the  Contractor's  or 
subcontractor's  right  to  damages  against  the 
United  States  where  its  restrictive  markings 
are  ultimately  upheld  or  to  pursue  other 
relief,  if  any.  as  may  be  provided  by  law. 

(iv)  The  Government  agrees  that  it  will  be 
bound  by  the  restrictive  marking  where  an 
appeal  or  suit  is  filed  pursuant  to  the 
Contract  Disputes  Act  until  final  disposition 
by  an  agency  Board  of  Contract  Appeals  or 
the  United  States  Claims  Court. 
Notwithstanding  the  foregoing,  where  the 
head  of  an  agency  determines,  on  a 
nondelegable  basis,  following  notice  to  the 
Contractor  that  urgent  or  compelling 
circumstances  will  not  permit  awaiting  the 
decision  by  such  Board  of  Contract  Appeals 
or  the  United  States  Claims  Court,  the 
Contractor  or  subcontractor  agrees  that  the 
agency  may  authorize  release  or  disclosure  of 
the  technical  data.  Such  agency 
determination  may  be  made  at  any  time  after 
issuance  of  the  final  decision  and  will  not 
affect  the  Contractor's  or  subcontractor's  right 
to  damages  against  the  United  States  where 
its  restrictive  markings  are  ultimately  upheld 
or  to  pursue  other  relief,  if  any.  as  may  be 
provided  by  law. 

(h)  Final  disposition  of  appeal  or  suit.  (1) 
If  the  Contractor  or  subcontractor  appeals  or 
files  suit  and  if.  upon  final  disposition  of  the 


appeal  or  suit,  the  Contracting  Officer's 
decision  is  sustained — 

(i)  The  restrictive  marking  on  the  technical 
data  shall  be  cancelled,  corrected  or  ignored; 
and 

(ii)  If  the  restrictive  marking  is  found  not 
to  be  substantially  justified,  the  Contractor  or 
subcontractor,  as  appropriate,  shall  be  liable 
to  the  Government  for  payment  of  the  cost  to 
the  Government  of  reviewing  the  restrictive 
marking  and  the  fees  and  other  expenses  (as 
defined  in  28  U.S.C.  2412(dK2)(A))  incurred 
by  the  Government  in  challenging  the 
marking,  unless  special  circumstances  would 
make  such  payment  unjust. 

(2)  If  the  Contractor  or  subcontractor 
appeals  or  files  suit  and  if.  upon  final 
disposition  of  the  appeal  or  suit,  the 
Contracting  Officer's  decision  is  not 
sustained — 

(i)  The  Government  shall  continue  to  be 
bound  by  the  restrictive  marking:  and 

(ii)  The  Government  shall  be  liable  to  the 
Contractor  or  subcontractor  for  payment  of 
fees  and  other  expenses  (as  defined  in  28 
U.S.C.  2412(d)(2)(A))  incurred  by  the 
Contractor  or  subcontractor  in  defending  the 
marking,  if  the  challenge  by  the  Government 
is  found  not  to  have  been  made  in  good  faith. 

(i)  Duration  of  right  to  challenge.  The 
Government  may  review  the  validity  of  any 
restriction  on  technical  data,  delivered  or  to 
be  delivered  under  a  contract,  asserted  by  the 
Contractor  or  subcontractor.  During  the 
period  within  three  (3)  years  of  final  payment 
on  a  contract  or  within  three  (3)  years  of 
delivery  of  the  technical  data  to  the 
Government,  whichever  is  later,  the 


Contracting  Office/  may  review  and  make  a 
written  determination  to  challenge  the 
restriction.  The  Government  may.  however, 
challenge  a  restriction  on  the  release, 
disclosure  or  use  of  technical  data  at  any 
time  if  such  technical  data — 

(1)  Is  publicly  available; 

(2)  Has  been  furnished  to  the  United  States 
without  restriction;  or 

(3)  Has  been  otherwise  made  available 
without  restriction.  Only  the  Contracting 
Officer's  final  decision  resolving  a  formal 
challenge  by  sustaining  the  validity  of  a 
restrictive  marking  constitutes  "validation" 
as  addressed  in  10  U.S.C.  2321. 

(j)  Decision  not  to  challenge.  A  decision  by 
the  Government,  or  a  determination  by  the 
Contracting  Officer,  to  not  challenge  the 
restrictive  marking  or  asserted  restriction 
shall  not  constitute  "validation." 

(k)  Privity  of  contract.  The  Contractor  or 
subcontractor  agrees  that  the  Contracting 
Officer  may  transact  matters  under  this 
clause  directly  with  subcontractors  at  any  tier 
that  assert  restrictive  markings.  However,  this 
clause  neither  creates  nor  implies  privity  of 
contract  between  the  Govenmient  and 
subcontractors. 

(1)  Flowdown.  The  Contractor  or 
subcontractor  agrees  to  insert  this  clause  in 
contractual  instruments  with  its 
subcontractors  or  suppliers  at  any  tier 
requiring  the  delivery  of  technical  data. 
(End  of  clause) 
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DEPARTMENT  OF  ENERGY 

Privacy  Act  of  1974;  Amendment  of 
Existing  Systems  of  Records 

agency:  Department  of  Energy  (DOE). 

ACTION:  Amendment  of  Existing  Systems 
of  Records. 

SUMMARY:  Federal  Agencies  are  required 
by  the  Privacy  Act  of  1974  (Pub.L.  93- 
579,  5  U.S.C.  552a)  to  publish  notice  in 
the  Federal  Register  of  proposed 
amendments  to  the  routine  uses  of 
existing  systems  of  records.  The 
Department  of  Energy  proposes  to 
amend  twelve  existing  systems  of 
records  to  permit  disclosure  to  health 
studies  advisory  entities  and  disclosure 
for  epidemiological  and  other  health 
studies  and  surveys  as  a  routine  use  of 
data  contained  in  these  systems.  In 
certain  of  these  systems,  the  proposed 
amended  routine  use  disclosures  will 
replace  previously  established  routine 
uses  pertaining  to  health  studies  so  that 
these  systems  will  reflect  the 
Department's  health  studies  program  as 
it  is  currently  constituted.  The  text  of 
this  notice  itemizes  the  previously 
established  routine  uses  and  the 
proposed  new  routine  uses  for  each  of 
the  twelve  systems. 

The  systems  of  records  to  be  amended 
are:  DOE-01,  DOE  Personnel  and 
General  Employment  Records;  DOE-05, 
Personnel  Records  of  Former  Contractor 
Employees;  DOE-13,  Payroll  and  Leave 
Records;  DOE-33,  Personnel  Medical 
Records;  DOE-35,  Personnel  Radiation 
Exposing  Records;  DOE-36,  Statistical 
Analysis  Using  Personnel  Security 
Questionnaire  (Health  and  Mortality 
Study);  DOE-38,  Occupational  and 
Industrial  Accident  Records);  DOE-40, 
Contractor  Employees  Insurance  Claims; 
DOE-67,  Participants  in  Experiments, 
Studies,  and  Surveys;  DOE-71,  The 
Radiation  Accident  Registry;  DOE-72, 
The  Department  of  Energy  Radiation 
Study  Registry;  and  DOE-73,  The  US- 
DTPA  Registry. 

DATES:  The  proposed  revisions  will 
become  effective  without  further  notice 
40  days  after  publication  in  the  Federal 
Register  (August  7,  1995),  unless 
comments  are  received  on  or  before  that 
date  that  would  result  in  a  contrary 
determination  and  a  notice  is  published 
to  that  effect. 

ADDRESSES:  Written  comments  should 
be  directed  to  the  following  address: 
Director,  FOIA/Privacy  Act  Division, 
Office  of  Executive  Secretariat,  U.S. 
Department  of  Energy,  HR-78, 1000 
Independence  Avenue,  SW, 
Washington,  DC  20585.  Written 
comments  will  be  available  for 


inspection  at  the  above  address  between 
the  hours  of  9  a.m.  and  4  p.m. 
FOR  FURTHER  INFORMATION  CONTACT:  (1) 
Heather  Stockwell,  Acting  Director, 
Office  of  Epidemiologic  Studies,  EH-62, 
U.S.  Department  of  Energy,  19901 
Germantown  Road,  Germantown,  MD 
20874-1290,  (301)  903-3721  or  (2) 
GayLa  D.  Sessoms,  Director,  FOIA/ 
Privacy  Act  Division,  HR-78,  U.S. 
Department  of  Energy.  1000 
Independence  Avenue  SW,  Washington, 
DC  20585,  (202)  586-5955  or  (3)  Harold 
Halpem,  Office  of  General  Counsel,  GC- 
80,  U.S.  Department  of  Energy,  1000 
Independence  Avenue,  SW, 
Washington,  DC  20585,  (202)  586-7406. 
SUPPLEMENTARY  INFORMATION:  The 
Etepartment  proposes  to  amend  the 
routine  uses  of  twelve  existing  systems 
of  records  to  permit  information 
contained  in  those  systems  to  be  used  in 
epidemiological  studies  and  surveys. 
The  text  of  this  notice  contains  a 
description  of  each  of  these  twelve 
systems  of  records,  which  was 
published  by  the  National  Archives  and 
Records  Administration's  Office  of  the 
Federal  Register  in  Volume  I  of  the 
Federal  Register's  1993  Privacy  Act 
Issuances  and  Compilations.  The  text  of 
this  notice  also  includes  the  proposed 
new  routine  uses  for  each  system  of 
records. 

The  Department  has  established  an 
epidemiology  and  health  surveillance 
program  to  determine  the  health  effects 
of  the  Department's  activities  on 
workers  and  populations  having  access, 
or  in  proximity,  to  the  Department's 
facilities.  Epidemiological  studies  are  an 
important  means  of  improving  public 
health.  They  permit  the  scientific 
evaluation  of  the  effects  of  exposure  to 
potentially  harmful  materials  by 
determining  and  quantifying  health 
effects  associated  with  such  exposures. 
Health  surveys,  which  are  used  to  assess 
immediate  health  issues,  are  designed  to 
discover  the  occupational  source  of 
outbreaks  of  illness,  injury,  or  death, 
and  to  describe  the  extent  of  exposure 
to  specific  substances  at  a  single  point 
in  time.  Surveillance  is  used  to  identify 
new  and  emerging  health  problems  by 
monito^ng  groups  of  workers,  who  have 
the  same  job  or  exposures,  for  changes 
in  their  illness  and  injury  patterns  over 
time. 

Seven  of  these  systems  already  have 
routine  uses  for  epidemiological  and 
health  studies:  DOE-5.  DOE-35,  DOE- 
36,  DOE-67,  DOE-71,  DOE-72,  DOE- 
73.  The  proposed  amendments  to  the 
existing  routine  uses  of  these  seven 
systems  and  the  addition  of  these 
routine  uses  to  the  other  five  systems  of 
records  will  assist  the  Department  in 


studying  and  monitoring  individual  and 
aggregate  population  health  risks  from 
exposures  to  radiation  or  other  hazards 
that  may  have  occurred  as  a  result  of  the 
Department's  operations  and  other 
energy  related  activities. 

Pursuant  to  Memoranda  of 
Understanding  with  the  Department  of 
Health  and  Human  Services  ("HHS"), 
56  FR  9701,  March  7.  1991,  and  the 
Agency  for  Toxic  Substances  and 
Disease  Registry  ("ATSDR"),  October 
10,  1990,  studies,  surveys  and 
surveillances  will  be  conducted  by  units 
of  the  Public  Health  Service,  including 
the  National  Institute  for  Occupational 
Safety  and  Health  and  the  National 
Center  for  Environmental  Health  of  the 
Centers  for  Disease  Control  and 
PrevenUon  (CDC),  and  ATSDR,  their 
contractors,  grantees,  and  cooperative 
agreement  holders. 

The  studies  are  focussed  on  a  variety 
of  areas  that  are  important  for  assessing 
the  real  and  potential  health  risks  to 
workers  and  the  public  resulting  from 
the  Department's  energy-related 
technologies  and  activities.  The  studies 
should  provide  information  that  is 
necessary  for  long-range  energy 
planning  pursuant  to  continued 
development  of  the  national  energy 
strategy.  The  health  studies  include  all 
Department  facilities  and  workers, 
including  contractor  employees,  and 
other  special  populations  that  have 
relevance  to  the  Department's  mission. 
States  also  may  perform  studies  as  the 
Department's  or  the  Department  of 
Health  and  Human  Services' 
contractors,  grantees,  or  cooperative 
agreement  holders. 

The  proposed  additional  routine  uses 
to  the  twelve  systems  are: 

(1)  A  record  from  this  system  of 
records  may  be  disclosed  to  facilitate 
health  hazard  evaluations, 
epidemiological  studies,  or  public 
health  activities  required  by  law 
performed  by  personnel,  contractor 
personnel,  grantees,  and  cooperative 
agreement  holders  of  components  of  the 
Department  of  Health  and  Human 
Services,  including  the  National 
Institute  for  Occupational  Safety  and 
Health  and  the  National  Center  for 
Environmental  Health  of  the  Centers  for 
Disease  Control  and  Prevention,  and  the 
Agency  for  Toxic  Substances  and 
Disease  Registry  pursuant  to 
Memoranda  of  Understanding  between 
the  Department  and  the  Department  of 
Health  and  Human  Services  or  its 
components. 

(2)  Subject  to  the  same  Privacy  Act 
limitations  apphcable  to  employees  of 
the  Department,  a  record  from  this 
system  of  records  may  be  disclosed  as 
a  routine  use  to  contractors,  grantees. 


participants  in  cooperative  agreements, 
collaborating  researchers,  or  their 
employees  in  performance  of  health 
studies  or  related  health  or 
environmental  duties  pursuant  to  their 
contracts,  grants,  and  cooperating  or 
collaborating  research  agreements.  In 
order  to  perform  such  studies,  the 
Department,  its  contractors,  grantees, 
participants  in  cooperative  agreements, 
and  collaborating  researchers  may 
disclose  a  record  to:  Federal,  state,  and 
local  health  and  medical  agencies  or 
authorities;  to  subcontractors  in  order  to 
determine  a  subject's  vital  status  or 
cause  of  death;  to  health  care  providers 
to  verify  a  diagnosis  or  cause  of  death; 
or  to  third  parties  to  obtain  current 
addresses  for  participants  in  health- 
related  studies,  surveys  and 
surveillances.  All  recipients  of  such 
records  are  required  to  comply  with  the 
Privacy  Act,  to  follow  prescribed 
measures  to  protect  personal  privacy, 
and  to  disclose  or  use  personally 
identifiable  information  only  for  the 
above  described  research  purposes. 

(3)  A  record  from  this  system  of 
records  may  be  disclosed  to  members  of 
DOE  advisory  committees,  the 
Department  of  Health  and  Human 
Services  Advisory  Committee  on 
Projects  Related  to  Department  of 
Energy  Facilities,  and  to  designated 
employees  of  Federal,  State,  or  local 
government  or  government-sponsored 
entities  authorized  to  provide  advice  to 
the  Department  concerning  health, 
safety  or  environmental  issues.  All 
recipients  of  such  records  are  required 
to  comply  with  the  Privacy  Act.  to 
follow  prescribed  measures  to  protect 
personal  privacy,  and  to  disclose  or  use 
personally  identifiable  information  only 
for  the  purpose  of  providing  advice  to 
the  Department  or  to  the  Department  of 
Health  and  Human  Services. 

The  proposed  amendments  should 
not  have  adverse  privacy  consequences. 
Health  studies  tend  to  benefit  persons  in 
the  studied  populations  by  identifying 
possible  toxic  agents.  Individuals  are 
never  identified  in  published  studies 
and  the  studies  are  not  used  to  support 
determinations  concerning  any 
individual's  rights,  benefits,  or 
privileges. 

Furthermore,  privacy  interests  will  be 
protected  by  a  nimiber  of  means.  As  a 
condition  of  releasing  individually 
identifiable  information  for  studies, 
surveys  or  surveillances  conducted  for 
DOE,  persons  conducting  studies  will  be 
required  to:  (1)  Keep  personal 
information  confidential;  (2)  use 
personal  information  only  for  purposes 
of  studies  in  which  there  is  no 
publication  of  the  identity  of  any 
individual  subject;  (3)  consult  with  DOE 


prior  to  any  release  of  personally 
identifiable  information  obtained  frt)m 
DOE;  (4)  establish  reasonable 
administrative,  technical  and  physical 
safeguards  to  prevent  unauthorized  use 
or  disclosure  of  the  record;  (5)  make  no 
further  use  or  disclosure  of  the  record 
except  (a)  in  emergency  circumstances 
affecting  the  health  or  safety  of  any 
individual,  (b)  for  use  in  another 
research  project  under  these  same 
conditions  and  with  written 
authorization  of  the  Department,  (c)  for 
disclosure  to  an  authorized  person  for 
the  purpose  of  an  audit  related  to  the 
research  project,  and  (d)  when  required 
by  law.  Additionally,  the  Department 
will  secure  a  written  statement  attesting 
to  the  recipient's  understanding  of,  and 
willingness  to  abide  by,  these 
provisions.  The  provisions  in  this 
paragraph  apply  to  EXDE  collaborating 
researchers,  not  those  studies  being 
performed  by  the  Department  of  Health 
and  Human  Services. 

Privacy  safeguards  are  in  place 
regarding  the  studies  to  be  conducted 
pursuant  to  the  Memoranda  of 
Understanding  with  Department  of 
Health  and  Human  Services  or  its 
components.  Department  of  Health  and 
Human  Services  has  agreed:  (1)  Not  to 
use  or  disclose  any  personally- 
identifiable  information  obtained  from 
DOE  or  its  contractors  and  grantees 
except  for  research  purposes  or  other 
public  health  activities  required  by  law; 
(2)  not  to  use  information  in  identifiable 
form  to  make  any  determination  about 
the  rights,  benefits,  or  privileges  of  any 
individual;  (3)  to  use  and  disclose 
information  in  accord  with  agreements 
under  which  the  personally-identifiable 
information  was  obtained  by  the 
Department  or  its  contractors,  provided 
such  use  or  disclosure  is  consistent  with 
applicable  law;  (4)  to  notify  the 
Etepartment  of  any  efforts  to  use  or 
obtain  personally-identifiable 
information  for  purposes  other  than 
research  or  other  public  health  activities 
required  by  law;  (5)  to  use  and  take 
appropriate  steps  to  prevent  improper 
disclosure;  (6)  to  establish  or  modify 
Privacy  Act  systems  of  records 
broadening  the  "Categories  of 
Individuals"  section  to  specifically 
address  information  provided  by  DOE, 
as  necessary,  and  consult  with  the 
Department  concerning  provisions  of 
Privacy  Act  systems  of  records  notices. 
Additionally,  Department  of  Health  and 
Himian  Services  requires  its  contractors, 
grantees,  and  cooperative  agreement 
holders  performing  epidemiological 
studies  and  other  public  health 
activities  to  abide  by  conditions  similar 


to  those  imposed  by  the  Etepartment,  as 
described  in  this  paragraph. 

The  types  of  records  needed  will  be 
determined  by  the  design  and  goals  of 
each  particular  study.  Examples  of 
possible  types  of  data  needed  from  the 
twelve  systems  of  records  include, 
questionnaires,  demographic 
information,  work  history,  medical  and 
reproductive  history,  birth  data, 
radiation  and  other  exposure  history, 
laboratory  test  results,  data  from  prior 
health  studies,  surveys,  and 
surveillances;  and  alcohol  and  tobacco 
use  history.  Data  of  this  type  are  found 
in  records  such  as  health  study  or 
personnel  files  and  lists,  training  files, 
medical  records,  legal  case  files, 
bioassay  records,  industrial  hygiene 
files,  radiation  and  other  hazard 
exposure  records,  occupational  and 
industrial  accident  records,  employee 
medical  insurance  claims,  personnel 
seciuity  clearance  questionnaires,  and 
employee  and  visitor  access  control 
records. 

In  1989.  the  Department  published  a 
proposed  establishment  of  two  routine 
uses  for  DOE-5.  DOE-33,  DOE-35. 
EXDE-71.  DOE-72,  and  DOE-73  (54  FR 
47808  dated  November  17,  1989).  The 
two  proposed  routine  uses  were 
published  as  follows:  (1)  "A  record  fi^m 
this  system  of  records  may  be  disclosed 
to  researchers  for  the  purpose  of 
conducting  an  epidemiological  study  of 
workers  at  a  EXDE  facility  if  their 
proposed  studies  have  been  reviewed  by 
the  National  Academy  of  Sciences  and 
deemed  appropriate  for  such  access.  A 
researcher  granted  access  to  these 
records  shall  be  required  to  sign  an 
agreement  to  protect  the  confidentiality 
of  the  data  and  be  subject  to  the  same 
restrictions  applicable  to  EXDE  officers 
and  employees  under  the  Privacy  Act." 
(2)  "A  record  from  this  system  of 
records  may  be  disclosed  to  a  member 
of  an  advisory  committee  for  piu-poses  . 
of  conducting  a  review  of  the  EXDE's 
epidemiologic  program.  Members  of  an 
advisory  committee  who  obtain  access 
to  the  records  shall  be  subject  to  the 
same  restrictions  applicable  to  EKDE 
officers  cmd  employees  under  the 
Privacy  Act."  The  Department  received 
comments  to  the  contrary  on  the 
proposed  routine  uses,  but  did  not 
publish  a  response  to  the  comments. 
This  notice  eliminates  the  above- 
mentioned  routine  uses  and  proposes  to 
establish  new  routine  uses  for  the 
twelve  systems  of  records  for  the 
purposes  of  performing  epidemiological 
studies. 

The  Etepartment  is  submitting  the 
report  required  by  Office  of 
Management  and  Budget  Circular  A-130 
concurrently  with  the  publication  of 
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this  notice.  The  text  of  this  notice 
contains  the  information  requiret'  by 
section  (e)(4)(d)  of  the  Privacy  Act.  5 
U.S.C.  552a(e)(4)(d). 

Issued  in  Washington,  DC  this  19th  day  of 
June.  1995. 
Tboinas  T.  Tamura, 
Principal  Deputy  Assistant  Secretary  for 
Human  Resources  and  Administration. 

DOE-1 
SYSTEM  MAME: 

DOE  Personnel  and  General 
Employment  Records. 

SYSTEM  location: 

U.S.  Department  of  Energy.  Alaska 

Power  Administration.  2770 

Sherwood  Lane.  Juneau.  AK  99801- 

8545 
U.S.  Department  of  Energy. 

Albuquerque  Operations  Office,  PO 

Box  5400.  Albuquerque.  NM  87185- 

5400 
U.S.  Department  of  Energy.  Bartlesville 

Project  Office.  220  North  Virginia 

Avenue.  PO  Box  1398.  Bartlesville. 

OK  74003 
U.S.  Department  of  Energy.  Bonneville 

Power  Administration,  PO  Box  3621. 

Portland.  OR  97208 
U.S.  Department  of  Energy.  Chicago 

Operations  Office.  9800  South  Cass 

Avenue,  Argonne,  IL  60439 
U.S.  Department  of  Energy,  Golden 

Field  Office.  1617  Cole  Boulevard. 

Golden.  CO  80401 
U.S.  Department  of  Energy,  Grand 

Junction,  PO  Box  2567,  Grand 

Junction,  CO  81502-2567 
U.S.  Department  of  Energy. 

Headquarters.  Washington.  DC  20585 
U.S.  Department  of  Energy,  Idaho 

Operations  Office,  785  DOE  Place, 

Idaho  Falls.  ID  83401 
U.S.  Department  of  Energy.  Morgantown 

Energy  Technology  Center.  3610 

Collins  Ferry  Road,  PO  Box  880, 

Morgantown,  WV  26507-0880 
U.S.  Department  of  Energy,  Nevada 

Operations  Office.  PO  Box  98518.  Las 

Vegas,  NV  89193-8518 
U.S.  Department  of  Energy,  Oak  Ridge 

Operations  Office,  PO  Box  2001,  Oak 

Ridge.  TN  37831 
U.S.  Department  of  Energy.  Oakland 

Operations  Office,  1301  Clay  Street, 

Oakland,  CA  94612-52019 
U.S.  Department  of  Energy,  Ohio  Field 

Office,  1  Mound  Road,  Miamisburg, 

OH  45342 
U.S.  Department  of  Energy,  Pittsburgh 

Energy  Technology  Center,  PO  Box 

10940.  Pittsburgh.' PA  15236-0940 
U.S.  Department  of  Energy,  Pittsburgh 

Naval  Reactors.  PO  Box  109.  West 

Mifflin.  PA  15122-0109 
U.S.  Department  of  Energy.  Richland 

Operations  Office.  825  Jadwin 


Avenue.  PO  Box  550.  Richland.  WA 

99352 
U.S.  Department  of  Energy.  Rocky  Flats 

Office.  PO  Box  928.  Golden.  CO 

80402-0928 
U.S.  Department  of  Energy.  Savannah 

River  Operations  Office.  PO  Box  A. 

Aiken.  SC  29801 
U.S.  Department  of  Energy.  Schenectady 

Naval  Reactors  Office.  PO  Box  1069. 

Schenectady.  NY  12301 
U.S.  Department  of  Energy. 

Southeastern  Power  Administration, 

Samuel  Elbert  Building.  PubUc 

Square.  Elberton.  GA  30635 
U.S.  Department  of  Energy. 

Southwestern  Power  Administration, 

PO  Box  1619,  Tulsa,  OK  74101 
U.S.  Department  of  Energy,  Strategic 

Petroleum  Reserve  Project  Office,  900 

Commerce  Road  East,  New  Orleans, 

LA  70123 
U.S.  Department  of  Energy,  Western 

Area  Power  Administration,  PO  Box 

3402.  Golden,  CO  80401 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Current  and  former  employees, 
consultants,  board  members,  and 
applicants  (only  to  the  extent  they  are 
considered  for  competitive  selection), 
specifically  including  all  such 
personnel  of  the  Federal  Energy 
Regulatory  Commission. 

CATEGORIES  Of  RECORDS  IN  THE  SYSTEM: 

Name,  social  security  number,  sex, 
grade  level,  occupational  code.  Official 
Personnel  Folders  (SF-66),  Service 
Record  Cards  (SF-7),  records  on 
suggestions  and  awards,  training  request 
and  authorization  data,  training  course 
evaluation  statements,  appraisals 
resulting  from  annual  supervisor- 
employee  review,  pay  requests  and 
dispositions,  reduction  in-force  registers 
(including  associated  records  of 
competitive  levels  and  competitive 
areas),  reemployment  and  repromotion 
priority  lists,  retirement-associated 
eligibility  and  calculations,  records  on 
competitive  selections  (Form  178. 
Standard  Form  39.  and  supporting 
documents),  central  copy  of  approved 
position  descriptions,  correspondence 
related  to  and  copies  of  employee 
appeals,  grievances,  and  complaints, 
including  records  of  hearings  or 
examiners  reports,  lists  of  separated 
employees,  correspondence  from 
employees  requesting  transfer  or 
reassignment,  average  grade  data, 
minority  group  code,  data  related  to  and 
derived  from  die  PayroU/Persormel 
System  (PAY/PERS)  and  Energy, 
Manpower  and  Personnel  Reporting 
Information  System  (EMPRIS). 


ROUTME  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

1 .  In  the  event  that  a  record  within 
this  system  of  records  maintained  by 
this  agency  indicates  a  violation  or 
potential  violation  of  law,  whether  civil, 
criminal  or  regulatory  in  nature,  and 
whether  arising  by  general  statute  or 
particular  program  pursuant  thereto,  the 
relevant  records  in  the  system  of  records 
may  be  referred  as  a  routine  use  to  the 
appropriate  agency,  whether  Federal, 
State,  local,  or  foreign,  charged  with  the 
responsibihty  of  investigating  or 
prosecuting  such  violation  or  charged 
with  enforcing  or  implementing  the 
statute,  or  rule,  regulation  or  order 
issued  pursuant  thereto. 

2.  A  record  frx)m  this  system  of 
records  may  be  disclosed  as  a  routine 
use  to  a  Federal,  State,  or  local  agency 
maintaining  civil,  criminal,  or  other 
relevant  enforcement  information,  such 
as  current  licenses,  if  necessary,  to 
obtain  information  relevant  to  an  agency 
decision  concerning  the  hiring  or 
retention  of  an  employee,  the  issuance 
of  a  security  clearance,  the  letting  of  a 
contract  or  the  issuance  of  a  license, 
grant,  or  other  benefit. 

3.  A  record  from  this  system  of  record 
may  be  disclosed,  as  a  routine  use.  to  a 
Federal  agency,  in  response  to  its 
request,  in  connection  with  the  hiring  or 
retention  of  an  employee,  the  issuance 
of  a  security  clearance,  the  reporting  of 
an  investigation  of  an  employee,  the 
letting  of  a  contract,  or  the  issuance  of 

a  license,  grant,  or  other  benefit  by  the 
requesting  agency,  to  the  extent  that  the 
information  is  relevant  and  necessary  tp 
the  requesting  agency's  decision  on  the 
matter. 

4.  A  record  from  this  system  of 
records  may  be  disclosed,  as  a  routine 
use.  (a)  to  appropriate  parties  engaged  in 
litigation  or  in  preparation  of  possible 
litigation,  such  as  potential  witnesses, 
for  the  purpose  of  securing  their 
testimony  when  necessary;  (b)  to  courts, 
magistrates  or  administrative  tribunals; 
(c)  to  parties  and  their  attorneys  for  the 
purpose  of  proceeding  with  litigation  or 
settlement  of  disputes;  and  (d)  to 
individuals  seeking  information  by 
using  established  discovery  procedures, 
whether  in  connection  with  civil, 
criminal,  or  regulatory  proceedings. 

5.  A  record  maintained  by  this  agency 
to  carry  out  its  functions  which  relates 
to  civil  and  criminal  proceedings  may 
be  disclosed  to  the  news  media  in 
accordance  with  guidelines  contained  in 
Department  of  Justice  regulations  28 
CFR  50.2. 

6.  A  record  maintained  by  this  agency 
to  carry  out  its  functions  may  be 


disclosed  to  foreign  governments  in 
accordance  with  treaty  obligations. 

7.  A  record  from  this  system  of 
records  may  be  disclosed  to  the  Office 
of  Management  and  Budget  in 
connection  with  the  review  of  private 
relief  legislation  as  set  forth  in  0MB 
Circular  No.  A-19  at  any  stage  of  the 
legislative  coordination  and  clearance 
process  as  set  forth  in  that  Circular. 

8.  A  record  horn  this  system  of 
records  may  be  disclosed,  as  a  routine 
use,  to  DOE  contractors  in  performance 
of  their  contracts,  and  their  officers  and 
employees  who  have  a  need  for  the 
record  in  the  performance  of  their  duties 
subject  to  the  same  limitations 
applicable  to  DOE  officers  and 
employees  under  the  Privacy  Act. 

9.  A  record  in  this  system  of  records 
may  be  disclosed,  as  a  routine  use,  to  a 
member  of  Congress  submitting  a 
request  involving  the  individual  when 
the  individual  is  a  constituent  of  the 
member  and  has  requested  assistance 
from  the  member  with  respect  to  the 
subject  matter  of  the  record. 

10.  A  record  in  this  system  of  records 
which  contains  medical  and/or 
psychological  information  may  be 
disclosed,  as  a  routine  use,  to  the 
physician  or  mental  health  professional 
of  any  individual  submitting  a  request 
for  access  to  the  record  under  the 
Privacy  Act  of  1974  and  DOE's  Privacy 
Act  regulations  if,  in  its  sole  judgment 
and  good  faith.  DOE  believes  that 
disclosure  of  the  medical  and/ or 
psychological  information  directly  to 
the  individual  who  is  the  subject  of  the 
record  could  have  an  adverse  effect 
upon  that  individual,  in  accordance 
with  the  provisions  of  5  U.S.C. 
552a(f)(3)  and  apphcable  DOE 
regulations. 

11.  A  record  from  this  system  of 
records  may  be  disclosed  to  faciUtate 
health  hazard  evaluations, 
epidemiological  studies,  or  public 
health  activities  required  by  law 
performed  by  personnel,  contractor 
personnel,  grantees,  and  cooperative 
agreement  holders  of  components  of  the 
Department  of  Health  and  Human 
Services,  including  the  National 
Institute  for  Occupational  Safety  and 
Health  and  the  National  Center  for 
Environmental  Health  of  the  Centers  for 
Disease  Control  and  Prevention,  and  the 
Agency  for  Toxic  Substances  and 
Disease  Registry  pursuant  to 
Memoranda  of  Understanding  between 
the  Department  and  the  Department  of 
Health  and  Human  Services  or  its 
components. 

12.  Subject  to  the  same  Privacy  Act 
Umitations  appUcable  to  employees  of 
the  Department,  a  record  from  this 
system  of  records  may  be  disclosed  as 


a  routine  use  to  contractors,  grantees, 
participants  in  cooperative  agreements, 
collaborating  researchers,  or  their 
employees,  in  performance  of  health 
studies  or  related  health  or 
environmental  duties  pursuant  to  their 
contracts,  grants,  and  cooperating  or 
collaborating  research  agreements.  In 
order  to  perform  such  studies,  the 
Department,  its  contractors,  grantees, 
participants  in  cooperative  agreements, 
and  collaborating  researchers  may 
disclose  a  record  to:  Federal,  state  and 
local  health  and  medical  agencies  or 
authorities;  to  subcontractors  in  order  to 
determine  a  subject's  vital  status  or 
cause  of  death;  to  health  care  providers 
to  verify  a  diagnosis  or  cause  of  death; 
or  to  third  parties  to  obtain  current 
addresses  for  participants  in  health- 
related  studies,  surveys  and 
surveillances.  All  recipients  of  such 
records  are  required  to  comply  with  the 
Privacy  Act,  to  follow  prescribed 
measures  to  protect  personal  privacy, 
and  to  disclose  or  use  personally 
identifiable  information  only  for  the 
above  described  research  purposes. 
13.  A  record  from  this  system  of 
records  may  be  disclosed  to  members  of 
DOE  advisory  committees,  the 
Department  of  Health  and  Human 
Services  Advisory  Committee  on 
Projects  Related  to  Department  of 
Energy  Facilities  and  to  designated 
employees  of  Federal.  State,  or  local 
government  or  government-sponsored 
entities  authorized  to  provide  advice  to 
the  Department  concerning  health, 
safety  or  environmental  issues.  All 
recipients  of  such  records  are  required 
to  comply  with  the  Privacy  Act,  to 
follow  prescribed  measures  to  protect 
personal  privacy,  and  to  disclose  or  use 
personally  identifiable  information  only 
for  the  purpose  of  providing  advice  to 
the  Department  or  to  the  Department  of 
Health  and  Human  Services. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records,  computer  printouts, 
punched  cards,  magnetic  tape  and  disk, 
and  microfilm. 

RETRIEVABILmr: 

By  name  and  social  security  number. 
SAFEGUARDS: 

Records  are  maintained  in  locked  file 
cabinets  in  controlled  access  rooms. 
Computerized  records  are  maintained  in 
the  DOE  computer  center  with  access 
limited  to  those  with  a  need-to-know. 

RETENTION  AND  DISPOSAL: 

Records  retention  and  disposal 
authorities  are  contained  in  the  General 


Records  Schedule  and  DOE  records 
schedules  which  have  been  approved  by 
the  National  Archives  and  Records 
Administration.  Records  v^thin  the 
DOE  are  destroyed  by  shredding, 
burning,  or  burial  in  a  sanitary  landfill, 
as  appropriate. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Headquarters:  U.S.  Department  of 
Energy.  Director,  Office  of  Personnel, 
HR-32, 1000  Independence  Avenue, 
SW.,  Washington,  DC  20585. 

Field  Offices:  The  managers  and 
directors  of  persoimel  in  the  locations 
where  the  records  are  maintained  are 
the  system  managers  for  their  respective 
portions  of  this  system. 

NOTIRCATION  PROCEDURE: 

a.  Requests  by  an  individual  to 
determine  if  a  system  of  records 
contains  information  about  him/her 
should  be  directed  to  the  Director,  FOIA 
and  Privacy  Act  Division,  Department  of 
Energy  (Headquarters),  or  the  Privacy 
Act  Officer  at  the  appropriate  Field 
Office;  in  accordance  with  DOE  's 
Privacy  Act  regulations  (10  CFR  part 
1008  (45  FR  61576,  September  16, 
1980)). 

b.  Required  identifying  information: 
Complete  name,  and,  if  appropriate,  the 
geographic  location(s)  and 
organization(s)  where  requester  believes 
such  record  may  be  located,  social 
security  number,  date  of  birth,  and  time 
period. 

RECORD  ACCESS  PROCEDURES: 

Same  as  Notification  procediu«s 
above. 

CONTESTING  RECORD  PROCEDURES: 

Same  as  Notification  procedures 
above. 

RECORD  SOURCE  CATEGORIES: 

The  subject  individual,  supervisors, 
other  Government  agencies,  former 
employers,  and  references  provided  by 
subject  individual. 

SYSTEM  EXEMPTED  FROM  CERTAIN  PROVISIONS 

OF  THE  ACT: 

The  Secretary  has  exempted  this 
system  from  subsection  (c)(3),  (d),  (e)(1), 
(e)(4),  (G),  (H),  (I)  and  (f)  of  5  U.S.C. 
552a  under  the  Privacy  Act  of  1974. 
This  exemption  applies  only  to 
information  in  this  system  of  records 
which  is  exempt  pursuant  to  5  U.S.C. 
552a  (k)(2),  and  (6). 

DOE-6 

SYSTEM  NAME: 

Personnel  Records  of  Former 
Contractor  Employees. 
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SYSTEM  LOCATION: 

U.S.  Department  of  Energy. 

Albuquerque  Operations  Office,  PO 

Box  5400.  Albuquerque.  NM  87115 
U.S.  Department  of  Energy.  Chicago 

Operations  Office.  9800  South  Cass 

Avenue,  Argonne,  IL  60439 
U.S.  Department  of  Energy,  Idaho 

Operations  Office,  785  DOE  Place. 

Idaho  Falls,  ID  83402 
U.S.  Department  of  Energy,  Nevada 

Operations  Office,  PO  Box  98518,  Las 

Vegas.  NV  89193-8518 
U.S.  Department  of  Energy,  Oakland 

Operations  Office,  1301  Clay  Street, 

Oakland,  CA  94612-52019 
U.S.  Department  of  Energy.  Oak  Ridge 

Operations  Office,  PO  Box  E,  Oak 

Ridge,  TN  37830 
U.S.  Department  of  Energy,  Pittsburgh 

Naval  Reactors,  PO  Box  109,  West 

Mifflin,  PA  15122-0109 
U.S.  Department  of  Energy,  Richland 

Operations  Office.  825  jadwin 

Avenue.  PO  Box  550,  Richland.  VVA 

99352 
U.S.  Department  of  Energy,  Savannah 

River  Operations  Office,  PO  Box  A, 

Aiken,  SC  29801 
U.S.  Department  of  Energy,  Schenectady 

Naval  Reactors  Office,  PO  Box  1069, 

Schenectady,  NY  12301 
U^.  Department  of  Energy. 

Southeastern  Power  Administration. 

Samuel  Elbert  Building,  Public 

Square,  Elberton,  GA  30635 
U.S.  Department  of  Energy, 

Southwestern  Power  Administration, 

PO  Box  1619,  Tulsa,  OK  74101 
U.S.  Department  of  Energy,  Western 

Area  Power  Administration,  PO  Box 

3402,  Golden.  CO  80401 

CATEGORIES  OF  INOIVIOUALS  COVERED  BY  THE 
SYSTEM: 

Former  contractor  employees. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Name,  employment  history,  earnings, 
medical  history,  and  other  related 
information. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Routine  uses  of  records  include 
employment  history  verification, 
radiation  exposure  records  for  medical 
and  litigation  purposes,  and  issuance  of 
clearances. 

1.  In  the  event  that  a  record  within 
this  system  of  records  maintained  by 
this  agency  indicates  a  violation  or 
potential  violation  of  law,  whether  civil, 
criminal  or  regulatory  in  nature,  and 
whether  arising  by  general  statute  or 
particular  program  pursuant  thereto,  the 
relevant  records  in  the  system  of  records 
may  be  referred  as  a  routine  use  to  the 


appropriate  agency,  whether  Federal, 
State,  local,  or  foreign,  charged  with  the 
responsibility  of  investigating  or 
prosecuting  such  violation  or  charged 
with  enforcing  or  implementing  the 
statute,  or  rule,  regulation  or  order 
issued  pursuant  thereto. 

2.  A  record  from  this  system  of 
records  may  be  disclosed  as  a  routine 
use  to  a  Federal,  State,  or  local  agency 
maintaining  civil,  criminal,  or  other 
relevant  enforcement  information,  such 
as  current  licenses,  if  necessary,  to 
obtain  information  relevant  to  an  agency 
decision  concerning  the  hiring  or 
retention  of  an  employee,  the  issuance 
of  a  security  clearance,  the  letting  of  a 
contract  or  the  issuance  of  a  license, 
grant,  or  other  benefit. 

3.  A  record  fi-om  this  system  of 
records  may  be  disclosed,  as  a  routine 
use,  to  a  Federal  agency,  in  response  to 
its  request,  in  connection  with  the 
hiring  or  retention  of  an  employee,  the 
issuance  of  a  security  clearance,  the 
reporting  of  an  investigation  of  an 
employee,  the  letting  of  a  contract,  or 
the  issuance  of  a  license,  grant,  or  other 
benefit  by  the  requesting  agency,  to  the 
extent  that  the  information  is  relevant 
and  necessary  to  the  requesting  agency's 
decision  on  the  matter. 

4.  A  record  from  this  system  of 
records  may  be  disclosed,  as  a  routine 
use.  (a)  to  appropriate  parties  engaged  in 
litigation  or  in  preparation  of  possible 
litigation,  such  as  potential  witnesses, 
for  the  purpose  of  securing  their 
testimony  when  necessary;  (b)  to  courts, 
magistrates  or  administrative  tribunals; 
(c)  to  parties  and  their  attorneys  for  the 
purpose  of  proceeding  with  litigation  or 
settlement  of  disputes;  and  (d)  to 
individuals  seeking  information  by 
using  established  discovery  procedures, 
whether  in  connection  with  civil, 
criminal,  or  regulatory  proceedings. 

5.  A  record  maintained  by  this  agency 
to  carry  out  its  functions  which  relates 
to  civil  and  criminal  proceedings  may 
be  disclosed  to  the  news  media  in 
accordance  with  guidelines  contained  in 
Department  of  Justice  regulations  at  28 
CFR  50.2. 

6.  A  record  maintained  by  this  agency 
to  carry  out  its  functions  may  be 
disclosed  to  foreign  governments  in 
accordance  with  treaty  obligations. 

7.  A  record  from  this  system  of 
records  may  be  disclosed  to  the  Office 
of  Management  and  Budget  in 
connection  with  the  review  of  private 
relief  legislation  as  set  forth'in  OMB 
Circular  No.  A-19  at  any  stage  of  the 
legislative  coordination  and  clearance 
process  as  set  forth  in  that  Circular. 

8.  A  record  from  this  system  of 
records  may  be  disclosed,  as  a  routine 
use,  to  DOE  contractors  in  performance 


of  their  contracts,  and  their  officers  and 
employees  who  have  a  need  for  the 
record  in  the  performance  of  their  duties 
subject  to  the  same  limitations 
applicable  to  DOE  officers  and 
employees  under  the  Privacy  Act. 

9.  Arecord  in  this  system  of  records 
may  be  disclosed,  as  a  routine  use,  to  a 
member  of  Congress  submitting  a 
request  involving  the  individual  when 
the  individual  is  a  constituent  of  the 
member  and  has  requested  assistance 
from  the  member  with  respect  to  the 
subject  matter  of  the  record. 

10.  A  record  in  this  system  of  records 
which  contains  medical  and/or 
psychological  information  may  be 
disclosed,  as  a  routine  use,  to  the 
physician  or  mental  health  professional 
of  any  individual  submitting  a  request 
for  access  to  the  record  under  the 
Privacy  Act  of  1974  and  DOE's  Privacy 
Act  regulations  if,  in  its  sole  judgment 
and  good  faith,  DOE  believes  that 
disclosure  of  the  medical  and/or 
psychological  information  directly  to 
the  individual  who  is  the  subject  of  the 
record  could  have  an  adverse  effect 
upon  that  individual,  in  accordance 
with  the  provisions  of  5  U.S.C. 
552a(f)(3)  and  appHcable  DOE 
regulations. 

11.  A  record  from  this  system  of 
records  may  be  disclosed  to  facilitate 
health  hazard  evaluations, 
epidemiological  studies,  or  public 
health  activities  required  by  law 
performed  by  personnel,  contractor 
personnel,  grantees,  and  cooperative 
agreement  holders  of  components  of  the 
Department  of  Health  and  Human 
Services,  including  the  National 
Institute  for  Occupational  Safety  and 
Heahh  and  the  National  Center  for 
Environmental  Health  of  the  Centers  for 
Disease  Control  and  Prevention,  and  the 
Agency  for  Toxic  Substances  and 
Disease  Registry  pursuant  to 
Memoranda  of  Understanding  between 
the  Department  and  the  Department  of 
Health  and  Human  Services  or  its 
components. 

12.  Subject  to  the  same  Privacy  Act 
limitations  apphcable  to  employees  of 
the  Department,  a  record  from  this 
system  of  records  may  be  disclosed  as 
a  routine  use  to  contractors,  grantees, 
participants  in  cooperative  agreements, 
collaborating  researchers,  or  their 
employees,  in  performance  of  health 
studies  or  related  health  or 
environmental  duties  pursuant  to  their 
contracts,  grants,  and  cooperating  or 
collaborating  research  agreements.  In 
order  to  perform  such  studies,  the 
Department,  its  contractors,  grantees, 
participants  in  cooperative  agreements, 
and  collaborating  researchers  may 
disclose  a  record  to;  Federal,  state  and 
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local  health  and  medical  agencies  or 
authorities;  to  subcontractors  in  order  to 
determine  a  subject's  vital  status  or 
cause  of  death;  to  health  care  providers 
to  verify  a  diagnosis  or  cause  of  death; 
or  to  third  parties  to  obtain  current 
addresses  for  participants  in  health- 
related  studies,  surveys  and 
surveillances.  All  recipients  of  such 
records  are  required  to  comply  with  the 
Privacy  Act,  to  follow  prescribed 
measures  to  protect  personal  privacy, 
and  to  disclose  or  use  personally 
identifiable  information  only  for  the 
above  described  research  purposes. 
13.  A  record  from  this  system  of 
records  may  be  disclosed  to  members  of 
DOE  advisory  committees,  the 
Department  of  Health  and  Human 
Services  Advisory  Committee  on 
Projects  Related  to  Department  of 
Energy  Facilities  and  to  designated 
employees  of  Federal.  State,  or  local 
government  or  government-sponsored 
entities  authorized  to  provide  advice  to 
the  Department  concerning  health, 
safety  or  environmental  issues.  All 
recipients  of  such  records  are  required 
to  comply  with  the  Privacy  Act,  to 
follow  prescribed  measures  to  protect 
personal  privacy,  and  to  disclose  or  use 
personally  identifiable  information  only 
for  the  purpose  of  providing  advice  to 
the  Department  or  to  the  Department  of 
Health  and  Human  Services. 

POLIOES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records. 

RETRIEVABILrrY: 

By  name. 

SAFEGUARDS: 

Records  are  maintained  in  locked  or 
guarded  buildings. 

RETENTION  AND  DISPOSAL: 

Records  retention  and  disposal 
authorities  are  contained  in  the  General 
Records  Schedule  and  DOE  records 
schedules  which  have  been  approved  by 
the  National  Archives  and  Records 
Administration.  Records  within  the 
DOE  are  destroyed  by  shredding, 
burning,  or  burial  in  a  sanitary  landfill, 
as  appropriate. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Headquarters:  U.S.  Department  of 
Energy,  Director,  Office  of  Contractor 
Human  Resource  Management.  HR-524 
U.S.  Department  of  Energy.  1000 
Independence  Avenue.  SW.. 
Washington.  DC  20585 

Field  Offices:  The  managers  and 
directors  of  personnel  in  the  locations 


where  the  records  are  maintained  are 
the  system  managers  for  their  respective 
portions  of  this  system. 

NOTIFICATION  PROCEDURE: 

a.  Requests  by  an  individual  to 
determine  if  a  system  of  records 
contains  information  about  him/her 
should  be  directed  to  the  Director,  FOIA 
and  Privacy  Act  Division,  Department  of 
Energy  (Headquarters),  or  the  Privacy 
Act  Officer  at  the  appropriate  field 
office  in  accordance  with  DOE's  Privacy 
Act  regulations  (10  CFR  part  1008  (45 
FR  61576,  September  16, 1980)). 

b.  Required  identifying  information: 
Complete  name,  the  geographic 
location(s)  and  organization(s)  where 
requester  believes  such  record  may  be 
located,  date  of  birth,  and  time  period. 

RECORD  ACCESS  PROCEDURES: 

Same  as  Notification  procedures 
above. 

CONTESTING  RECORD  PROCEDURES: 

Same  as  Notification  procedures 
above. 

RECORD  SOURCE  CATEGORIES: 

The  subject  individual's  employer. 

SYSTEM  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 
DOE-13 
SYSTEM  NAME: 

Payroll  and  Leave  Records. 

SYSTEM  LOCATION: 

U.S.  Department  of  Energy,  Alaska 

Power  Administration,  2770 

Sherwood  Lane,  Juneau,  AK  99801- 

8545 
U.S.  Department  of  Energy, 

Albuquerque  Operations  Office,  PO 

Box  5400,  Albuquerque,  NM  87185- 

5400 
U.S.  Department  of  Energy,  Bartlesville 

Project  Office,  220  North  Virginia 

Avenue,  PO  Box  1398,  Bartlesville, 

OK  74003 
U.S.  Department  of  Energy,  Bonneville 

Power  Administration,  PO  Box  3621, 

Portland,  OR  97208 
U.S.  Department  of  Energy,  Chicago 

Operations  Office,  9800  South  Cass 

Avenue.  Argonne,  IL  60439 
U.S.  Department  of  Energy,  Golden 

Field  Office,  1617  Cole  Boulevard, 

Golden,  CO  80401 
U.S.  Department  of  Energy.  Grand 

Junction,  PO  Box  2567,  Grand 

Junction,  CO  81502-2567 
U.S.  Department  of  Energy, 

Headquarters,  Washington,  DC  20585 
U.S.  Department  of  Energy,  Idaho 

Operations  Office,  785  DOE  Place, 

Idaho  Falls,  ID  83401 


U.S.  Department  of  Energy.  Morgantown 
Energy  Technology  Center,  3610 
Collins  Ferry  Road,  PO  Box  880. 
Morgantown,  WV  26507-0880 
U.S.  Department  of  Energy.  Nevada 
Operations  Office.  PO  Box  98518,  Las 
Vegas.  NV  89193-8518 
U.S.  Department  of  Energy.  Oak  Ridge 
Operations  Office.  PO  Box  2001.  Oak 
Ridge,  TN  37831 
U.S.  Department  of  Energy,  Oakland 
Operations  Office,  1301  Clay  Street, 
Oakland,  CA  94612-52019 
U.S.  Department  of  Energy,  Ohio  Field, 
Office,  1  Mound  Road.  Miamisburg, 
OH  45342 
U.S.  Department  of  Energy,  Pittsburgh 
Energy  Technology  Center,  PO  Box 
10940.  Pittsburgh,  PA  15236-0940 
-  U.S.  Department  of  Energy,  Pittsburgh 
Naval  Reactors,  PO  Box  109.  West 
Mifflin,  PA  15122-0109 
U.S.  Department  of  Energy,  Richland 
Operations  Office,  825  jadwin 
Avenue,  PO  Box  550,  Richland,  WA 
99352 
U.S.  Department  of  Energy,  Rocky  Flats 
Office.  PO  Box  928.  Golden.  CO 
80402-0928 
U.S.  Department  of  Energy.  Savannah 
River  Operations  Office.  PO  Box  A, 
Aiken.  SC  29801 
U.S.  Department  of  Energy.  Schenectady 
Naval  Reactors  Office.  PO  Box  1069. 
Schenectady.  NY  12301 
U.S.  Department  of  Energy. 
Southeastern  Power  Administration, 
Samuel  Elbert  Building,  Public 
Square,  Elberton,  GA  30635 
U.S.  Department  of  Energy, 
Southwestern  Power  Administration, 
PO  Box  1619,  Tulsa,  OK  74101 
U.S.  Department  of  Energy,  Strategic 
Petroleum  Reserve  Project  Office,  900 
Commerce  Road  East,  New  Orleans. 
LA  70123 
U.S.  Department  of  Energy.  Western 
Area  Power  Administration,  PO  Box 
3402.  Golden,  CO  80401 

CATEGORIES  OF  INDWIOUALS  COVERED  BY  THE 
SYSTEM: 

DOE  personnel  and  consultants, 
specifically  including  personnel  and 
consultants  of  the  Federal  Energy 
Regulatory  Commission. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Time  and  attendance  records,  earning 
records,  payroll  actions,  deduction 
information  requests,  authorizations  for 
overtime,  and  night  differential,  and 
Office  of  Personnel  Management 
retirement  records. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

1.  Treasury  Department — To  collect 
withheld  taxes,  print  payroll  checks  and 
issue  savings  bonds. 
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2.  Internal  Revenue  Service — ^To 
process  Federal  income  tax. 

3.  State  and  Local  Governments — ^To 
process  state  and  local  income  tax 
processing. 

4.  Office  of  Personnel  Management — 
Retirement  records  and  benefits. 

5.  Social  Security  Administration — 
Social  Security  records  and  benefits. 

6.  Department  of  Labor — To  process 
Workmen's  Compensation  claims. 

7.  [Department  of  Defense — Military 
Retired  Pay  Offices — To  adjust  Military 
Retirement. 

8.  Savings  Institutions — To  credit 
accounts  for  savings  made  through 
payroll  deductions. 

9.  Employee  Unions — To  credit 
accounts  for  employees  with  union  dues 
deductions. 

10.  Health  Insurance  Carriers — To 
process  insurance  claims. 

11.  General  Accounting  Office — 
Audit — To  verify  accuracy  and  legality 
of  disbursement. 

12.  Veterans'  Administration — To 
evaluate  veteran's  benefits  to  which  the 
individual  may  be  entitled. 

13.  States'  Departments  of 
Employment  Security — To  determine 
entitlement  to  unemployment 
compensation  or  other  state  benefits. 

14.  In  the  event  that  a  record  within 
this  system  of  records  maintained  by 
this  agency  indicates  a  violation  or 
potential  violation  of  law,  whether  civil, 
criminal  or  regulatory  in  nature,  and 
whether  arising  by  general  statute  or 
particular  program  pursuant  thereto,  the 
relevant  records  in  the  system  of  records 
may  be  referred  as  a  routine  use  to  the 
appropriate  agency,  whether  Federal, 
State,  local,  or  foreign,  charged  with  the 
responsibility  of  investigating  or 
prosecuting  such  violation  or  charged 
with  enforcing  or  implementing  the 
statute,  or  rule,  regulation  or  order 
issued  pursuant  thereto. 

15.  A  record  from  this  system  of 
records  may  be  disclosed  as  a  routine 
use  to  a  Federal,  State,  or  local  agency 
maintaining  civil,  criminal,  or  other 
relevant  enforcement  information,  such 
as  current  licenses,  if  necessary,  to 
obtain  information  relevant  to  an  agency 
decision  concerning  the  hiring  or 
retention  of  an  employee,  the  issuance 
of  a  security  clearance,  the  letting  of  a 
contract  or  the  issuance  of  a  Ucense, 
grant,  or  other  benefit. 

16.  A  record  from  this  system  of 
record  may  be  disclosed,  as  a  routine 
use,  to  a  Federal  agency,  in  response  to 
its  request,  in  coimection  with  the 
hiring  or  retention  of  an  employee,  the 
issuance  of  a  security  clearance,  the 
reporting  of  an  investigation  of  an 
employee,  the  letting  of  a  contract,  or 
the  issuance  of  a  Ucense,  grant,  or  other 


benefit  by  the  requesting  agency,  to  the 
extent  that  the  information  is  relevant 
and  necessary  to  the  requesting  agency's 
decision  on  the  matter. 

17.  A  record  from  this  system  of 
records  may  be  disclosed,  as  a  routine 
use,  (a)  to  appropriate  parties  engaged  in 
Utigation  or  in  preparation  of  possible 
litigation,  such  as  potential  witnesses, 
for  the  purpose  of  securing  their 
testimony  when  necessary;  (b)  to  courts, 
magistrates  or  administrative  tribunals: 
(c)  to  parties  and  their  attorneys  for  the 
purpose  of  proceeding  with  litigation  or 
settlement  of  disputes;  and  (d)  to 
individuals  seeking  information  by 
using  established  discovery  procedures, 
whether  in  connection  with  civil, 
criminal,  or  regulatory  proceedings. 

18.  A  record  maintained  by  this 
agency  to  carry  out  its  functions  which 
relates  to  civil  and  criminal  proceedings 
may  be  disclosed  to  the  news  media  in 
accordance  with  guidelines  contained  in 
Department  of  Justice  regulations  28 
CFR  50.2. 

19.  A  record  maintained  by  this 
agency  to  carry  out  its  functions  may  be 
disclosed  to  foreign  governments  in 
accordance  with  treaty  obligations. 

20.  A  record  from  this  system  of 
records  may  be  disclosed  to  the  Office 
of  Management  and  Budget  in 
connection  with  the  review  of  private 
relief  legislation  as  set  forth  in  OMB 
Circular  No.  A-19  at  any  stage  of  the 
legislative  coordination  and  clearance 
process  as  set  forth  in  that  Circular. 

21.  A  record  from  this  system  of 
records  may  be  disclosed,  as  a  routine 
use,  to  EXDE  contractors  in  performance 
of  their  contracts,  and  their  officers  and 
employees  who  have  a  need  for  the 
record  in  the  performance  of  their  duties 
subject  to  the  same  limitations 
applicable  to  DOE  officers  and 
employees  under  the  Privacy  Act. 

22.  A  record  in  this  system  of  records 
may  be  disclosed,  as  a  routine  use,  to  a 
member  of  Congress  submitting  a 
request  involving  the  individual  when 
the  individual  is  a  constituent  of  the 
member  and  has  requested  assistance 
from  the  member  with  respect  to  the 
subject  matter  of  the  record. 

23.  A  record  in  this  system  of  records 
which  contains  medical  and/or 
psychological  information  may  be 
disclosed,  as  a  routine  use,  to  the 
physician  or  mental  health  professional 
of  any  individual  submitting  a  request 
for  access  to  the  record  under  the 
Privacy  Act  of  1974  and  DOE's  Privacy 
Act  regulations  if,  in  its  sole  judgment 
and  good  faith,  DOE  believes  that 
disclosure  of  the  medical  and/ or 
psychological  information  directly  to 
the  individual  who  is  the  subject  of  the 
record  could  have  an  adverse  effect 


upon  that  individual,  in  accordance 
with  the  provisions  of  5  U.S.C. 
552a(fl(3)  and  appUcable  DOE 
regulations. 

24.  A  record  from  this  system  of 
records  may  be  disclosed  to  facilitate 
health  hazard  evaluations, 
epidemiological  studies,  or  public 
health  activities  required  by  law 
performed  by  personnel,  contractor 
personnel,  grantees,  and  cooperative 
agreement  holders  of  components  of  the 
Department  of  Health  and  Human 
Services,  including  the  National 
Institute  for  Occupational  Safety  and 
Health  and  the  National  Center  for 
Environmental  Health,  of  the  Centers  for 
Disease  Control  and  F*revention,  and  the 
Agency  for  Toxic  Substances  and 
Disease  Registry  pursuant  to 
Memoranda  of  Understanding  between 
the  Department  and  the  Department  of 
Health  and  Human  Services  or  its 
components. 

25.  Subject  to  the  same  F*rivacy  Act 
limitations  applicable  to  employees  of 
the  Department,  a  record  from  this 
system  of  records  may  be  disclosed  as 
a  routine  use  to  contractors,  grantees, 
participants  in  cooperative  agreements, 
collaborating  researchers,  or  their 
employees,  in  performance  of  health 
studies  or  related  health  or 
envirormiental  duties  pursuant  to  their 
contracts,  grants,  and  cooperating  or 
collaborating  research  agreements.  In 
order  to  perform  such  studies,  the 
Department,  its  contractors,  grantees, 
participants  in  cooperative  agreements, 
and  collaborating  researchers  may 
disclose  a  record  to:  federal,  state  and 
local  health  and  medical  agencies  or 
authorities:  to  subcontractors  in  order  to 
determine  a  subject's  vital  status  or 
cause  of  death;  to  health  care  providers 
to  verify  a  diagnosis  or  cause  of  death; 
or  to  third  parties  to  obtain  current 
addresses  for  participants  in  health- 
related  studies,  surveys  and 
surveillances.  All  recipients  of  such 
records  are  required  to  comply  with  the 
Privacy  Act,  to  follow  prescribed 
measures  to  protect  personal  privacy, 
and  to  disclose  or  use  personally 
identifiable  information  only  for  the 
above  described  research  purposes. 

26.  A  record  from  this  system  of 
records  may  be  disclosed  to  members  of 
DOE  advisory  committees,  the 
Department  of  Health  and  Himian 
Services  Advisory  Committee  on 
Projects  Related  to  Department  of 
Energy  Facilities  and  to  designated 
employees  of  Federal,  State,  or  local 
government  or  government-sponsored 
entities  authorized  to  provide  advice  to 
the  Department  concerning  health, 
safety  or  environmental  issues.  All 
recipients  of  such  records  are  required 


to  comply  with  the  Privacy  Act,  to 
follow  prescribed  measures  to  protect 
personal  privacy,  and  to  disclose  or  use 
personally  identifiable  information  only 
for  the  purpose  of  providing  advice  to 
the  Department  or  to  the  Department  of  . 
Health  and  Hxmian  Services. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records,  punched  cards, 
magnetic  tape  and  disc,  and  microfiche. 

RETRIEVABILrrV: 

By  name,  social  security  number,  and 
payroll  number. 

SAFEGUARDS: 

Access  to  magnetic  tapes  and  disc 
files  is  controlled  through  established 
DOE  computer  center  procedures 
(personnel  screening  and  physical 
security).  Paper  records  are  maintained 
in  locked  cabinets  and  desks.  Access  to 
any  record  is  on  a  need-to-know  basis. 

RETEHTION  AND  DISPOSAL: 

Records  retention  and  disposal 
authorities  are  contained  in  the  General 
Records  Schedule  and  DOE  records 
schedules  which  have  been  approved  by 
the  National  Archives  and  Records 
Administration.  Records  within  the 
DOE  are  destroyed  by  shredding, 
burning,  or  burial  in  a  sanitary  landfill, 
as  appropriate. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Headquarters:  U.S.  Department  of 
Energy,  Office  of  the  Chief  Financial 
Officer,  CR-1,  1000  Independence 
Avenue,  SW.,  Washington,  DC  20585. 

Field  Offices:  The  managers  and 
directors  of  field  locations  are  the 
system  managers  for  their  respective 
portions  of  this  system. 

NOTIFICATION  PROCEDURE: 

a.  Requests  by  an  individual  to 
determine  if  a  system  of  records 
contains  information  about  him/her 
should  be  directed  to  the  Director,  FOIA 
and  Privacy  Act  Division,  Department  of 
Energy  (Headquarters),  or  the  Privacy 
Act  Officer  at  the  appropriate  field 
location;  in  accordance  wath  DOE's 
Privacy  Act  regulations  (10  CFR  part 
1008  (45  FR  61576,  September  16, 
1980)). 

b.  Required  identifying  information: 
Complete  name,  social  security  number, 
location(s)  of  employment,  and  time 
period. 

RECORD  ACCESS  PROCEDURES: 

Same  as  Notification  procedures 
above. 


COflTESTING  RECORD  PROCEDURES: 

Same  as  Notification  procedures 
above. 

RECORD  SOURCE  CATEGORIES: 

The  subject  individual,  supervisors, 
timekeepers,  official  persoimel  records, 
and  the  IRS. 

SYSTEM  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 
DOE-33 
SYSTEM  NAME: 

Persoimel  Medical  Records. 

SYSTEM  LOCATION: 

U.S.  Department  of  Energy,  Alaska 

Power  Administration,  2770 

Sherwood  Lane,  Juneau,  AK  99801- 

8545 
U.S.  Department  of  Energy, 

Albuquerque  Operations  Office,  PO 

Box  5400,  Albuquerque,  NM  87185- 

5400 
U.S.  Department  of  Energy,  Allied- 
Signal,  Kansas  City  Division,  PO  Box 

419159,  Kansas  City,  MO  64141 
U.S.  Department  of  Energy,  Amarillo 

Area  Office,  PO  Box  30030,  Amarillo, 

TX  79120-0030 
U.S.  Department  of  Energy,  Ames 

Laboratory,  Iowa  State  University, 

Ames,  Iowa  50011 
U.S.  Department  of  Energy,  Argonne 

Area  Office,  9800  South  Cass  Avenue, 

Argonne,  IL  60439 
U.S.  Department  of  Energy,  Bartlesville 

Project  Office,  220  North  Virginia 

Avenue,  PO  Box  1398,  Bartlesville. 

OK  74003 
U.S.  Department  of  Energy,  Batavia  Area 

Office,  PO  Box  2000,  Batavia,  IL 

60510 
U.S.  Department  of  Energy,  Bettis 

Atomic  Power  Laboratory,  PO  Box  79, 

Pittsburgh,  PA  15122-0079 
U.S.  Department  of  Energy,  Bonneville 

Power  Administration,  PO  Box  3621, 

Portland,  OR  97208 
U.S.  Department  of  Energy,  Brookhaven 

Area  Office,  53  Bell  Avenue,  Bldg 

464,  Upton,  NY  11973 
U.S.  Department  of  Energy,  Chicago 

Operations  Office,  9800  South  Cass 

Avenue,  Argonne,  IL  60439 
U.S.  Department  of  Energy,  Continuous 

Electron  Beam  Accelerator  Facility, 

12000  Jefferson  Avenue,  Newport 

News,  Virginia  23606 
U.S.  Department  of  Energy,  Dayton  Area 

Office,  PO  Box  66,  Miamisburg,  OH 

45342-0066 
U.S.  Department  of  Energy,  EG&G 

Mound  Applied  Technologies,  PO 

Box  3000,  Miamisburg,  Ohio  45343- 

3000 
U.S.  Department  of  Energy, 

Environmental  Measurements    V 


Laboratory,  376  Hudson  Street,  New 
York,  NY  10014-3621 
U.S.  Department  of  Energy,  Fermi 
National  Accelerator  Laboratory.  PO 
Box  500,  Batavia,  lUinois  60510 
U.S.  Department  of  Energy,  Femald 
Environmental  Restoration 
Management  Corporation,  PO  Box 

398704,  Cincinnati,  Ohio  45239-8704 
U.S.  Department  of  Energy,  Femald 

Field  Office,  7400  Willey  Road, 

Cincinnati,  OH  45030 
U.S.  Department  of  Energy,  Golden 

Field  Office,  1617  Cole  Boulevard, 

Golden,  CO  80401 
U.S.  Department  of  Energy,  Grand 

Junction.  PO  Box  2567,  Grand 

Junction,  CO  81502-2567 
U.S.  Department  of  Energy, 

Headquarters,  Washington,  DC  20585 
U.S.  Department  of  Energy,  Idaho 

Operations  Office,  785  DOE  Place, 

Idaho  Falls,  ID  83401 
U.S.  Department  of  Energy,  Inhalation 

Toxicology  Research  Institute,  PO  Box 

5890,  Albuquerque,  New  Mexico 

87185 
U.S.  Department  of  Energy,  Kansas  City 

Area  Office,  PO  Box  410202,  Kansas 

City,  MO  64141-0202 
U.S.  Department  of  Energy.  Kirtland 

Area  Office.  PO  Box  5400, 

Albuquerque.  NM  87185-5400 
U.S.  Department  of  Energy.  Knolls 

Atomic  Power  Laboratory,  PO  Box 

1072,  Schenectady,  NY  12301 
U.S.  Department  of  Energy.  Lawrence 

Livermore  National  Laboratory.  PO 

Box  808,  Livermore,  California  94551 
U.S.  Department  of  Energy.  Lawrence 

Berkeley  Laboratory,  One  Cyclotron 

Road,  Building  26,  Room  143, 

Berkeley,  California  94720 
U.S.  Department  of  Energy,  Los  Alamos 

Area  Office,  528  35th  Street,  Los 

Alamos,  NM  87544 
U.S.  Department  of  Energy,  Lockheed 

Martin  Energy  Systems,  Inc.,  Y-12 

Plant,  PO  Box  2009,  Oak  Ridge, 

Tennessee  37831-8103 
U.S.  Department  of  Energy,  Lockheed 

Martin  Energy  Systems,  Inc.,  K-25 

Plant,  PO  Box  2003,  Oak  Ridge. 

Tennessee  37831-7422 
U.S.  Department  of  Energy.  MK 

Ferguson  of  Oak  Ridge  Company.  PO 

Box  2011,  Oak  Ridge,  Tennessee 

37831-2011 
U.S.  Department  of  Energy,  Morgantown 

Energv  Technology  Center,  3610 

Collins  Ferry  Road,  PO  Box  880, 

Morgantowm,  WV  26507-0880 
U.S.  Department  of  Energy,  National 

Institute  for  Petroleum  and  Energy 

Research,  BDM-Oklahoma,  bic,  PO 

Box  2565,  Bartlesville,  Oklahoma 

74005 
U.S.  Department  of  Energy,  National 

Renewable  Energy  Laboratory  Area 
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Office.  1617  Cole  Boulevard.  Golden. 

CO  80401-3393 
U.S.  Department  of  Energy,  Naval 

Petroleum  and  Oil  Shale  Reserves. 

907  N.  Poplar.  Suite  150.  Casper.  WY 

82601 
U.S.  Department  of  Energy.  Naval 

Petroleum  Reserves  in  California. 

28590  Highway  119.  PO  Box  11, 

Tupman,  CA  93276 
U.S.  Department  of  Energy,  Naval 

Reactors  Representative  Office,  Naval 

Base  Branch  Post  Office,  General 

Delivery,  Charleston  Naval  Shipyard, 

Charleston.  SC  29408-5615 
U.S.  Department  of  Energy.  Naval 

Reactors  Representative  Office,  PO 

Box  7021,  Groton.  CT  06340 
U.S.  Department  of  Energy,  Naval 

Reactors  Representative  Office,  Mare 

Island  Naval  Shipyard,  PO  Box  2053. 

Vallejo,  CA  94592 
U.S.  Department  of  Energy,  Naval 

Reactors  Representative  Office, 

Newport  News  Shipbuilding  &  Dry 

Dock  Company,  PO  Box  973,  Newport 

News,  VA  23607 
U.S.  Department  of  Energy,  Naval 

Reactors  Representative  Office, 

Norfolk  Naval  Shipyard,  PO  Box  848, 

Portsmouth,  VA  23705-0848 
U.S.  Department  of  Energy,  Naval 

Reactors  Representative  Office,  Pearl 

Harbor  Naval  Shipyard,  PO  Box  128, 

Pearl  Harbor.  HI  96860 
U.S.  Department  of  Energy,  Naval 

Reactors  Representative  Office, 

Portsmouth  Naval  Shipyard,  Naval 

Base  Branch,  PO  Box  2008. 

Portsmouth.  NH  03801-2008 
U.S.  Department  of  Energy,  Naval 

Reactors  Representative  Office,  Puget 

Sound  Naval  Shipyard  Substation,  PO 

Box  lA,  Bremerton.  WA  98314 
U.S.  Department  of  Energy.  Nevada  Test 

Site.  Mercury.  Mercury.  NV  89023 
U.S.  Department  of  Energy,  Nevada 

Operations  Office,  PO  Box  98518,  Las 

Vegas,  NV  89193-8518 
U.S.  Department  of  Energy,  New 

Brunswick  Laboratory,  9800  South 

Cass  Avenue,  Argonne,  IL  60439 
U.S.  Department  oiEnergy,  Oak  Ridge 

Operations  Office,  PO  Box  2001,  Oak 

Ridge,  TN  37831 
U.S.  Department  of  Energy,  Oakland 

Operations  Office.  1301  Clay  Street. 

Oakland.  CA  94612-52019 
U.S.  Department  of  Energy,  Ohio  Field 

Office,  1  Mound  Road,  Miamisburg, 

OH  45342 
U.S.  Department  of  Energy,  Phoenix 

Area  Office,  PO  Box  6457,  Phoenix. 

AZ  85005 
U.S.  Department  of  Energy.  Pinellas 

Area  Office.  PO  Box  2900.  Largo.  FL 

34649 
U.S.  Department  of  Energy.  Pittsburgh 

Naval  Reactors  Office.  PO  Box  109, 

West  Mifflin.  PA  15122-0109 


U.S.  Department  of  Energy.  Pittsburgh 

Energy  Technology  Center.  PO  Box 

10940.  Pittsburgh.  PA  15236-0940 
U.S.  Department  of  Energy.  Plasma 

Physics  Laboratory.  James  Forrestal 

Campus,  Princeton  University,  PO 

Box  451,  Princeton,  New  Jersey  08543 
U.S.  Department  of  Energy,  Portsmouth 

Enrichment  Office,  PO  Box  700, 

Piketon,  OH  45661 
U.S.  Department  of  Energy,  Princeton 

Area  Office.  PO  Box  102,  Princeton, 

NJ  08542 
U.S.  Department  of  Energy,  Radiological 

and  Environmental  Sciences 

Laboratory,  785  DOE  Place,  Idaho 

Falls,  ID  83402 
U.S.  Department  of  Energy,  Richland 

Operations  Office,  825  Jadwin 

Avenue,  PO  Box  550,  Richland.  WA 

99352 
U.S.  Department  of  Energy. 

Rocketdyne — Rockwell  Aerospace, 

6633  Canoga  Avenue.  PO  Box  7922. 

Department  056  EA08.  Canoga  Park. 

CaUfomia  91309-7922 
U.S.  Dej)artment  of  Energy.  Rocky  Flats 

Office.  PO  Box  928.  Golden,  CO 

80402-0928 
U.S.  Department  of  Energy,  Sahdia 

National  Laboratories,  PO  Box  5800; 

Albuquerque.  NM  87115 
U.S.  Department  of  Energy.  Savannah 

River  Operations  Office.  PO  Box  A, 

Aiken.  SC  29801 
U.S.  Department  of  Energy.  Schenectady 

Naval  Reactors  Office.  PO  Box  1069, 

Schenectady.  NY  12301 
U.S.  Department  of  Energy. 

Southeastern  Power  Administration. 

Samuel  Elbert  Building.  Public 

Square,  Elberton,  GA  30635 
U.S.  Department  of  Energy, 

Southwestern  Power  Administration, 

PO  Box  1619,  Tulsa,  OK  74101 
U.S.  Department  of  Energy,  Stanford 

Linear  Accelerator  Center,  PO  Box 

4349,  Stanford,  California  94309 
U.S.  Department  of  Energy,  Strategic 

Petroleum  Reserve  Project  Office,  900 

Commerce  Road  East,  New  Orleans. 

LA  70123 
U.S.  Department  of  Energy.  Waste 

Isolation  Pilot  Plant,  Westinghouse 

Electric  Company,  Waste  Isolation 

Division,  PO  Box  2078,  Carlsbad.  New 

Mexico  88220 
U.S.  Department  of  Energy,  Weldon 

Spring  Site  Remedial  Action  Project, 

7295  Highway  94  South,  St.  Charles, 

Missouri  63304 
U.S.  Department  of  Energy.  West  Valley 

Nuclear  Service  Company.  Inc.,  10282 

Rock  Springs  Road,  PO  Box  191.  MS: 

F.  West  Valley.  New  York  14171 
U.S.  Department  of  Energy.  Waste 

Isolation  Pilot  Project  Office.  PO  Box 

3090,  Carlsbad.  NM  88221 


U.S.  Department  of  Energy.  Western 
Area  Power  Administration.  PO  Box 
3402,  Golden,  CO  80401 

U.S.  Department  of  Energy, 
Westinghouse  Electric  Corporation, 
Bettis  Atomic  Power  Laboratory, 
Naval  Reactors  Facility,  PO  Box  2068, 
Idaho  Falls.  ID  83403-2068 

CATEGORIES  OF  MOIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Present  and  former  DOE  employees 
and  DOE  contractor  employees.  This 
system  includes  individuals  admitted  to 
or  treated  at  Kadlec  Hospital.  Richland, 
prior  to  September  9,  1956. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Medical  histories  on  employees 
resulting  from  medical  examination  and 
radiation  exposure.  In  cases  of  injury, 
description  of  injury  occurrence  and 
treatment.  In  addition,  medical  records 
of  periodic  physical  examinations  and 
psychological  testing,  blood  donor 
program  records,  audiometric  testing, 
routine  first  aid,  and  other  visits.  Also, 
hospital  in-patients  at  Kadlec  Hospital. 
Records  kept  on  the  results  of  work 
place  and  medical  monitoring  of 
individuals  for  exposure  to  chemical 
cuid  physical  agents  (not  covered  in 
DOE-35)  and  related  work  history  data. 

ROUTWE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

1.  Physicians,  U.S.  Department  of 
Labor,  various  state  departments  of 
labor  and  industry  groups,  and 
contractors  use  information  (a)  to 
ascertain  suitability  of  an  employee  for 
job  assignments  with  regard  to  health, 
(b)  to  provide  benefits  under  Federal 
programs  or  contracts,  and  (c)  to 
maintain  a  record  of  occupational 
injuries  or  illnesses  and  the 
performance  of  regular  diagnostic  and 
treatment  services  to  patients. 

2.  In  the  event  that  a  record  within 
this  system  of  records  maintained  by 
this  agency  indicates  a  violation  or 
potential  violation  of  law,  whether  civil, 
criminal  or  regulatory  in  nature,  and 
whether  arising  by  general  statute  or 
particular  program  pursuant  thereto,  the 
relevant  records  in  the  system  of  records 
may  be  referred  as  a  routine  use  to  the 
appropriate  agency,  whether  Federal, 
State,  local,  or  foreign,  charged  with  the 
responsibility  of  investigating  or 
prosecuting  such  violation  or  charged 
with  enforcing  or  implementing  the 
statute,  or  rule,  regulation  or  order 
issued  pursuant  thereto. 

3.  A  record  from  this  system  of 
records  may  be  disclosed  as  a  routine 
use  to  a  Federal,  State,  or  local  agency 
maintaining  civil,  criminal,  or  other 
relevant  enforcement  information,  such 


as  current  Ucenses,  if  necessary,  to 
obtain  information  relevant  to  an  agency 
decision  concerning  the  hiring  or 
retention  of  an  employee,  the  issuance 
of  a  security  clearance,  the  letting  of  a 
contract  or  the  issuance  of  a  license, 
grant,  or  other  benefit. 

4.  A  record  from  this  system  of  record 
may  be  disclosed,  as  a  routine  use,  to  a 
Federal  agency,  in  response  to  its 
request,  in  connection  with  the  hiring  or 
retention  of  an  employee,  the  issuance 
of  a  security  clearance,  the  reporting  of 
an  investigation  of  an  employee,  the 
letting  of  a  contract,  or  the  issuance  of 

a  license,  grant,  or  other  benefit  by  the 
requesting  agency,  to  the  extent  that  the 
information  is  relevant  and  necessary  to 
the  requesting  agency's  decision  on  the 
matter. 

5.  A  record  from  this  system  of 
records  may  be  disclosed,  as  a  routine 
use,  (a)  to  appropriate  parties  engaged  in 
litigation  or  in  preparation  of  possible 
litigation,  such  as  potential  witnesses, 
for  the  purpose  of  securing  their 
testimony  when  necessary;  (b)  to  courts, 
magistrates  or  administrative  tribimals; 
(c)  to  parties  and  their  attorneys  for  the 
purpose  of  proceeding  with  litigation  or 
settlement  of  disputes;  and  (d)  to 
individuals  seeking  information  by 
using  established  discovery  procedures, 
whether  in  connection  with  civil, 
criminal,  or  regulatory  proceedings. 

6.  A  record  maintained  by  this  agency 
to  carry  out  its  functions  which  relates 
to  civil  and  criminal  proceedings  may 
be  disclosed  to  the  news  media  in 
accordance  with  guidelines  contained  in 
Department  of  Justice  regulations  28 
CFR  50.2. 

7.  A  record  maintained  by  this  agency 
to  caiTy  out  its  functions  may  be 
disclosed  to  foreign  governments  in 
accordance  with  treaty  obligations. 

8.  A  record  from  this  system  of 
records  may  be  disclosed  to  the  Office 
of  Management  and  Budget  in 
connection  with  the  review  of  private 
relief  legislation  as  set  forth  in  OMB 
Circular  No.  A-19  at  any  stage  of  the 
legislative  coordination  and  clearance 
process  as  set  forth  in  that  Circular. 

9.  A  record  from  this  system  of 
records  may  be  disclosed,  as  a  routine 
use,  to  DOE  contractors  in  performance 
of  their  contracts,  and  their  officers  and 
employees  who  have  a  need  for  the 
record  in  the  performance  of  their  duties 
subject  to  the  same  limitations 
applicable  to  DOE  officers  and 
employees  under  the  Privacy  Act. 

10.  A  record  in  this  system  of  records 
may  be  disclosed,  as  a  routine  use,  to  a 
member  of  Congress  submitting  a 
request  involving  the  individual  when 
the  individual  is  a  constituent  of  the 
member  and  has  requested  assistance 


from  the  member  with  respect  to  the 
subject  matter  of  the  record. 

11.  A  record  in  this  system  of  records 
which  contains  medical  and/or 
psychological  information  may  be 
disclosed,  as  a  routine  use,  to  the 
physician  or  mental  health  professional 
of  any  individual  submitting  a  request 
for  access  to  the  record  imder  the 
Privacy  Act  of  1974  and  DOE's  Privacy 
Act  regulations  if,  in  its  sole  judgment 
and  good  faith,  DOE  believes  that 
disclosure  of  the  medical  and/or 
psychological  information  directly  to 
the  individual  who  is  the  subject  of  the 
record  could  have  an  adverse  effect 
upon  that  individual,  in  accordance 
with  the  provisions  of  5  U.S.C. 
552a(f)(3)  and  apphcable  DOE 
regulations. 

12.  A  record  from  this  system  of 
records  may  be  disclosed  to  facilitate 
health  hazard  evaluations, 
epidemiological  studies,  or  pubUc 
health  activities  required  by  law 
performed  by  personnel,  contractor 
personnel,  grantees,  and  cooperative 
agreement  holders  of  components  of  the 
IDepartment  of  Health  and  Human 
Services,  including  the  National 
Institute  for  Occupational  Safety  and 
Health  and  the  National  Center  for 
Environmental  Health  of  the  Centers  for 
Disease  Control  and  Prevention,  and  the 
Agency  for  Toxic  Substances  and 
Disease  Registry  pursuant  to 
Memoranda  of  Understanding  between 
the  Department  and  the  Department  of 
Health  and  Human  Services  or  its 
components. 

13.  Subject  to  the  same  Privacy  Act 
limitations  appUcable  to  employees  of 
the  Department,  a  record  from  this 
system  of  records  may  be  disclosed  as 
a  routine  use  to  contractors,  grantees, 
participants  in  cooperative  agi-eements, 
collaborating  researchers,  or  their 
employees,  in  performance  of  health 
studies  or  related  health  or 
environmental  duties  pursuant  to  their 
contracts,  grants,  and  cooperating  or 
collaborating  research  agreements.  In 
order  to  perform  such  studies,  the 
Department,  its  contractors,  grantees, 
participants  in  cooperative  agreements, 
and  collaborating  researchers  may 
disclose  a  record  to:  Federal,  state  and 
local  health  and  medical  agencies  or 
authorities;  to  subcontractors  in  order  to 
determine  a  subject's  vital  status  or 
cause  of  death;  to  health  care  providers 
to  verify  a  diagnosis  or  cause  of  death; 
or  to  third  parties  to  obtain  current 
addresses  for  participants  in  health- 
related  studies,  surveys  and 
surveillances.  All  recipients  of  such 
records  are  required  to  comply  with  the 
Privacy  Act,  to  follow  prescribed 
measures  to  protect  personal  privacy. 


and  to  disclose  or  use  personally 
identifiable  information  only  for  the 
above  described  research  purposes. 
14.  A  record  from  this  system  of 
records  may  be  disclosed  to  members  of 
DOE  advisory  committees,  the 
Department  of  Health  and  Human 
Services  Advisory  Committee  on 
Projects  Related  to  Department  of 
Energy  Facilities  and  to  designated 
employees  of  Federal,  State,  or  local 
government  or  government-sponsored 
entities  authorized  to  provide  advice  to 
the  Department  concerning  health, 
safety  or  environmental  issues.  All 
recipients  of  such  records  are  required 
to  comply  with  the  Privacy  Act,  to 
follow  prescribed  measures  to  protect 
personal  privacy,  and  to  disclose  or  use 
personally  identifiable  information  only 
for  the  purpose  of  providing  advice  to 
the  Department  or  to  the  Department  of 
Health  and  Human  Services. 

POUOES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Computer  printouts,  magnetic  tape, 
paper,  computer  disc,  and  microfilm. 

retrievability: 

By  name,  social  security  number,  and 
plant  area. 

SAFEGUARDS: 

Active  records  are  maintained  in 
locked  file  cabinets  in  locked  buildings. 
Inactive  records  are  maintained  in 
locked  storage  vaults. 

RETENTION  AND  DISPOSAL: 

Records  retention  and  disposal 
authorities  are  contained  in  the  General 
Records  Schedide  and  EXDE  records 
schedules  which  have  been  approved  by 
the  National  Archives  and  Records 
Administration.  Records  within  the 
DOE  are  destroyed  by  shredding, 
burning,  or  burial  in  a  sanitary  landfill, 
as  appropriate. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Headquarters:  U.S.  Department  of 
Energy,  Assistant  Secretary  for 
Environment,  Safety,  Health,  EH-1, 
Washington.  DC  20585. 

Field  Offices:  The  managers  and 
directors  of  field  locations  where  the 
records  are  maintained  are  the  system 
managers  for  their  respective  portions  of 
this  system. 

NOTIFICATION  PROCEDURE: 

a.  Requests  by  an  individual  to 
determine  if  a  system  of  records 
contains  information  about  him/her 
should  be  directed  to  the  Director,  FOIA 
and  Privacy  Act  Division.  Department  of 
Energy  (Headquarters),  or  the  Privacy 
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Act  Officer  at  the  appropriate  field 
office  in  accordance  with  DOE's  Privacy 
Act  regulations  (10  CFR  part  1008  (45 
PR  61576.  September  16.  1980)). 

b.  Required  identifying  information: 
Applicable  location  or  locations  where 
individual  is  or  was  employed,  full 
name  or  where  requester  believes  such 
record  may  be  located,  social  security 
number,  employer(s).  and  time  period. 

RECORD  ACCESS  PROCEDURES: 

Same  as  Notification  procedures 
above. 

CONTESTING  RECORD  PROCEDURES: 

Same  as  Notification  procedures 
above. 

RECORD  SOURCE  CATEGORIES: 

The  individual  who  is  the  subject  of 
the  record,  physicians,  medical 
institutions.  Office  of  Workers 
Compensation  Programs,  military 
retired  pay  systems  records.  Federal 
civilian  retirement  systems.  Office  of 
Personnel  Management  retirement  life 
insurance  and  health  benefits  records 
system,  and  the  Office  of  Personnel 
Management  personnel  management 
records  systems. 

SYSTEM  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 
OOE-35 
SYSTEM  NAME: 

Personnel  Radiation  Exposure 
Records. 

SYSTEM  LOCATION: 

U.S.  Department  of  Energy.  Alaska 

Power  Administration.  2770 

Sherwood  Lane.  Juneau.  AK  99801- 

8545 
U.S.  Department  of  Energy. 

Albuquerque  Operations  Office.  PO 

Box  5400.  Albuquerque.  NM  87185- 

5400 
U.S.  Department  of  Energy.  Allied- 
Signal.  Kansas  City  Division.  PO  Box 

419159.  Kansas  City.  MO  64141 
U.S.  Department  of  Energy.  Amarillo 

Area  Office,  PO  Box  30030.  Amarillo. 

TX  79120-0030 
U.S.  Department  of  Energy,  Ames 

Laboratory,  Iowa  State  University. 

Ames,  Iowa  50011 
U.S.  Department  of  Energy,  Argonne 

Area  Office,  9800  South  Cass  Avenue, 

Argonne,  IL  60439 
U.S.  Department  of  Energy.  Bartlesville 

Project  Office.  220  North  Virginia 

Avenue.  PO  Box  1398.  Bartlesville. 

OK  74003  . ' 
U.S.  Department  of  Energy,  Batavia  Area 

Office,  PO  Box  2000.  Batavia,  IL 

60510 


U.S.  Department  of  Energy,  Bettis 
Atomic  Power  Laboratory,  PO  Box  79, 
Pittsburgh.  PA  15122-0079 
U.S.  Department  of  Energy,  Bonneville 
Power  Administration,  PO  Box  3621. 
Portland,  OR  97208 
U.S.  Department  of  Energy,  Brookhaven 

Area  Office.  53  Bell  Avenue,  Bldg 

464,  Upton.  NY  11973 
U.S.  Department  of  Energy,  Chicago 

Operations  Office,  9800  South  Cass 

Avenue,  Argonne,  IL  60439 
U.S.  Department  of  Energy,  Continuous 

Electron  Beam  Accelerator  Facility, 

12000  Jefferson  Avenue,  Newport 

News.  Virginia  23606 
U.S.  Department  of  Energy,  Dayton  Area 

Office,  PO  Box  66,  Miamisburg,  OH 

45342-0066 
U.S.  Department  of  Energy,  EG&G 

Mound  Applied  Technologies,  PO 

Box  3000,  Miamisburg,  Ohio  45343- 

3000 
U.S.  Department  of  Energy. 

Environmental  Measurements 

Laboratory,  376  Hudson  Street,  New 

York,  NY  10014-3621 
U.S.  Department  of  Energy,  Fermi 

National  Accelerator  Laboratory,  PO 

Box  500,  Batavia,  Illinois  60510 
U.S.  Department  of  Energy,  Femald 

Environmental  Restoration 

Management  Corporation,  PO  Box 

398704,  Cincinnati,  Ohio  45239-8704 
U.S.  Department  of  Energy,  Femald 

Field  Office,  7400  Willey  Road, 

Cincirmati,  OH  45030 
U.S.  Department  of  Energy,  Golden 

Field  Office,  1617  Cole  Boulevard, 

Golden,  CO  80401 
U.S.  Department  of  Energy,  Grand 

Junction,  PO  Box  2567,  Grand 

Junction,  CO  81502-2567 
U.S.  Department  of  Energy, 

Headquarters,  Washington,  DC  20585 
U.S.  Department  of  Energy,  Idaho 

Operations  Office,  785  DOE  Place. 

Idaho  Falls.  ID  83401 
U.S.  Department  of  Energy,  Inhalation 

Toxicology  Research  Institute,  PO  Box 

5890,  Albuquerque,  New  Mexico 

87185 
U.S.  Department  of  Energy,  Kansas  City 

Area  Office,  PO  Box  410202,  Kansas 

City,  MO  64141-0202 
U.S.  Department  of  Energy,  Kirtland 

Area  Office.  PO  Box  5400, 

Albuquerque,  NM  87185-5400 
U.S.  Department  of  Energy,  Knolls 

Atomic  Power  Laboratory.  PO  Box 

1072,  Schenectady,  NY  12301 
U.S.  Department  of  Energy,  Lawrence 

Livermore  National  Laboratory,  PO 

Box  808,  Livermore,  California  94551 
U.S.  Department  of  Energy,  Lawrence 

Berkeley  Laboratory,  One  Cyclotron 

Road,  Building  26,  Room  143, 

Berkeley,  California  94720 


U.S.  Department  of  Energy,  Los  Alamos 
Area  Office,  528  35th  Street,  Los 
Alamos,  NM  87544 
U.S.  Department  of  Energy,  Lockheed 
Martin  Energy  Systems,  Inc.,  Y-12 
Plant,  PO  Box  2009,  Oak  Ridge, 
Tennessee  37831-8103 
U.S.  Department  of  Energy.  Lockheed 
Martin  Energy  Systems,  Inc.,  K-25 
Plant,  PO  Box  2003,  Oak  Ridge. 
Tennessee  37831-7422 
U.S.  Department  of  Energy.  MK 
Ferguson  of  Oak  Ridge  Company.  PO 
Box  2011.  Oak  Ridge.  Tennessee 
37831-2011 
U.S.  Department  of  Energy.  Morgantown 
Energy  Technology  Center.  3610 
Collins  Ferry  Road.  PO  Box  880 
Morgantown,  WV  26507-0880, 
U.S.  Department  of  Energy,  National 
Institute  for  Petroleum  and  Energy 
Research,  BDM-Oklahoma,  Inc.,  PO 
Box  2565,  Bartlesville,  Oklahoma 
74005 
U.S.  Department  of  Energy,  National 
Renewable  Energy  Laboratory  Area 
Office,  1617  Cole  Boulevard,  Golden, 
CO  80401-3393 
U.S.  Department  of  Energy,  Naval 
Petroleum  and  Oil  Shale  Reserves, 
907  N.  Poplar,  Suite  150,  Casper,  WY 
82601 
U.S.  Department  of  Energy,  Naval 
Petroleum  Reserves  in  California, 
28590  Highway  119,  PO  Box  11, 
Tupman,  CA  93276 
U.S.  Department  of  Energy,  Naval 
Reactors  Representative  Office,  Naval 
Base  Branch  Post  Office,  General 
Delivery,  Charleston  Naval  Shipyard, 
Charleston,  SC  29408-5615 
U.S.  Department  of  Energy,  Naval 
Reactors  Representative  Office,  PO 
Box  7021,  Groton,  CT  06340 
U.S.  Department  of  Energy,  Naval 
Reactors  Representative  Office,  Mare 
Island  Naval  Shipyard,  PO  Box  2053. 
Vallejo,  CA  94592 
U.S.  Department  of  Energy,  Naval 
Reactors  Representative  Office, 
Newport  News  Shipbuilding  &  Dry 
Dock  Company,  PO  Box  973,  Newport 
News,  VA  23607 
U.S.  Department  of  Energy,  Naval 
Reactors  Representative  Office, 
Norfolk  Naval  Shipyard,  PO  Box  848, 
Portsmouth,  VA  23705-0848 
U.S.  Department  of  Energy,  Naval 
Reactors  Representative  Office,  Pearl 
Harbor  Naval  Shipyard,  PO  Box  128, 
Pearl  Harbor,  HI  96860 
U.S.  Department  of  Energy,  Naval 
Reactors  Representative  Office, 
Portsmouth  Naval  Shipyard.  Naval 
Base  Branch,  PO  Box  2008, 
Portsmouth,  NH  03801-2008 
U.S.  Department  of  Energy,  Naval 
Reactors  Representative  Office,  Puget 
Sound  Naval  Shipyard  Substation,  PO 
Box  lA.  Bremerton,  WA  98314 


U.S.  Department  of  Energy,  Nevada  Test 

Site,  Mercury,  Mercury.  NV  89023 
U.S.  Department  of  Energy,  Nevada 
OperaUons  Office,  PO  Box  98518,  Las 
Vegas,  NV  89193-8518 
U.S.  Department  of  Energy,  New 
Brunswick  Laboratory,  9800  South 
Cass  Avenue,  Argonne.  IL  60439 
U.S.  Department  of  Energy,  Oak  Ridge 
Operations  Office,  PO  Box  2001.  Oak 
Ridge.  TN  37831 
U.S.  Department  of  Energy,  Oakland 
Operations  Office,  1301  Clay  Street. 
Oakland.  CA  94612-52019 
U.S.  Department  of  Energy.  Ohio  Field 
Office,  1  Mound  Road,  Miamisburg, 
OH  45342 
U.S.  Department  of  Energy,  Phoenix 
Area  Office,  PO  Box  6457,  Phoenix, 
AZ  85005 
U.S.  Department  of  Energy.  Pinellas 
Area  Office,  PO  Box  2900,  Largo,  FL 
34649 
U.S.  Department  of  Energy,  Pittsburgh 
Naval  Reactors  Office,  PO  Box  109. 
West  Mifflin,  PA  15122-0109 
U.S.  Department  of  Energy,  Pittsburgh 
Energy  Technology  Center,  PO  Box 
10940,  Pittsburgh,  PA  15236-0940 
U.S.  Department  of  Energy,  Plasma 
Physics  Laboratory,  James  Forrestal 
Campus,  Princeton  University,  PO 
Box  451.  Princeton.  New  Jersey  08543 
U.S.  Department  of  Energy,  Portsmouth 
Enrichment  Office,  PO  Box  700. 
Piketon,  OH  45661 
U.S.  Department  of  Energy.  Princeton 
Area  Office.  PO  Box  102,  Princeton. 
NJ  08542 
U.S.  Department  of  Energy.  Radiological 
and  Environmental  Sciences 
Laboratory.  785  DOE  Place.  Idaho 
Falls.  ID  83402 
U.S.  Department  of  Energy,  Richland 
Operations  Office,  825  Jadwin 
Avenue,  PO  Box  550,  Richland.  WA 
99352 
U.S.  Department  of  Energy. 
Rocketdyne — Rockwell  Aerospace. 
6633  Canoga  Avenue,  PO  Box  7922, 
Department  056  EA08,  Canoga  Park, 
California  91309-7922 
U.S.  Department  of  Energy,  Rocky  Flats 
Office,  PO  Box  928,  Golden,  CO 
80402-0928 
U.S.  Department  of  Energy,  Sandia 
National  Laboratories,  PO  Box  5800, 
Albuquerque,  NM  87115 
U.S.  Department  of  Energy,  Savaimah 
River  Operations  Office,  PO  Box  A, 
Aiken,  SC  29801 
U.S.  Department  of  Energy.  Schenectady 
Naval  Reactors  Office,  PO  Box  1069, 
Schenectady,  NY  12301 
U.S.  Department  of  Energy, 
Southeastern  Power  Administration, 
Samuel  Elbert  Building,  Public 
Square.  Elberton,  GA  30635 


U.S.  Department  of  Energy, 
Southwestern  Power  Administration, 
PO  Box  1619.  Tulsa.  OK  74101 

U.S.  Department  of  Energy.  Stanford 
Linear  Accelerator  Center,  PO  Box 
4349,  Stanford.  California  94309 

U.S.  Department  of  Energy,  Strategic 
Petroleum  Reserve  Project  Office,  900 
Commerce  Road  East,  New  Orleans, 
LA  70123 

U.S.  Department  of  Energy.  Waste 
Isolation  Pilot  Plant,  Westinghouse 
Electric  Company,  Waste  Isolation 
Division,  PO  Box  2078,  Carlsbad,  New 
Mexico  88220 

U.S.  Department  of  Energy,  Weldon 
Spring  Site  Remedial  Action  Project, 
7295  Highway  94  South,  St.  Charles, 
Missouri  63304 

U.S.  Department  of  Energy,  West  Valley 
Nuclear  Service  Company,  Inc.,  10282 
Rock  Springs  Road,  PO  Box  191.  MS: 
F,  West  Valley.  New  York  14171   . 

U.S.  Department  of  Energy,  Waste 
Isolation  Pilot  Project  Office,  PO  Box 
3090,  Carlsbad,  NM  88221 

U.S.  Department  of  Energy,  Western 
Area  Power  Administration,  PO  Box 
3402,  Golden,  CO  80401 

U.S.  Department  of  Energy, 
Westinghouse  Electric  Corporation, 
Bettis  Atomic  Power  Laboratory. 
Naval  Reactors  Facility,  PO  Box  2068. 
Idaho  Falls,  ID  83403-2068 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM; 

U.S.  Department  of  Energy  employees 
and  contractor  employees,  and  any 
other  persons  having  access  to  certain 
DOE  facilities. 

CATEGORIES  Of  RECORDS  IN  THE  SYSTEM: 

U.S.  Department  of  Energy  and 
contractor  personnel  and  other 
individuals'  radiation  exposure  records, 
and  other  records,  in  cormection  with 
registries  of  uranium,  transuranics,  or 
other  elements  encountered  in  the 
nuclear  industry. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM.  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

1.  U.S.  Navy  uses  these  records  to 
monitor  radiation  exposure  of  Naval  and 
Other  personnel. 

2.  Nuclear  Regulatory  Commission 
uses  these  records  to  monitor  radiation 
exposure  of  DOE  contractor  personnel. 
U.S.  Department  of  Energy  and  its 
contractors  and  consultants,  other 
contractors,  and  organizations, 
including  various  states'  departments  of 
labor  and  industry  groups,  use  these 
records  to  monitor  radiation  exposure. 

3.  Department  of  Defense  uses  these 
records  for  the  purpose  of  identifying 

#DOD  and  DOD-contractor  persoimel 
exposed  to  ionizing  radiation  during 


nuclear  testing  and  for  conducting 
epidemiological  studies  of  radiation 
effects  on  individuals  so  identified. 

4.  A  record  from  this  system  of 
records  may  be  disclosed  to  facilitate 
health  hazard  evaluations, 
epidemiological  studies,  or  public 
health  activities  required  by  law 
performed  by  personnel,  contractor 
personnel,  grantees,  and  cooperative 
agreement  holders  of  components  of  the 
Department  of  Health  and  Human 
Services,  including  the  National 
Institute  for  Occupational  Safety  and 
Health  and  the  National  Center  for 
Environmental  Health  of  the  Centers  for 
Disease  Control  and  Prevention,  and  the 
Agency  for  Toxic  Substances  and 
Disease  Registry  pursuant  to 
Memoranda  of  Understanding  between 
the  Department  and  the  Department  of 
Health  and  Human  Services  or  its 
components. 

5.  Subject  to  the  same  Privacy  Act 
limitations  applicable  to  employees  of 
the  Department,  a  record  from  this 
system  of  records  may  be  disclosed  as 
a  routine  use  to  contractors,  grantees, 
participants  in  cooperative  agreements, 
collaborating  researchers,  or  their 
employees,  in  performance  of  health 
studies  or  related  health  or 
environmental  duties  pursuant  to  their 
contracts,  grants,  and  cooperating  or 
collaborating  research  agreements.  In 
order  to  perform  such  studies,  the 
Department,  its  contractors,  grantees, 
participants  in  cooperative  agreements, 
and  collaborating  researchers  may 
disclose  a  record  to:  Federal,  state  and 
local  health  and  medical  agencies  or 
authorities;  to  subcontractors  in  order  to 
determine  a  subject's  vital  status  or 
cause  of  death;  to  health  care  providers 
to  verify  a  diagnosis  or  cause  of  death; 
or  to  third  parties  to  obtain  current 
addresses  for  participants  in  health- 
related  studies,  surveys  and 
surveillances.  All  recipients  of  such 
records  are  required  to  comply  with  the 
Privacy  Act,  to  follow  prescribed 
measures  to  protect  personal  privacy, 
and  to  disclose  or  use  personally 
identifiable  information  only  for  the 
above  described  research  purposes. 

6.  A  record  from  this  system  of 
records  may  be  disclosed  to  members  of 
DOE  advisory  committees,  the 
Department  of  Health  and  Human 
Services  Advisory  Committee  on 
Projects  Related  to  Department  of 
Energy  FaciUties  and  to  designated 
employees  of  Federal,  State,  or  local 
govermnent  or  government-sponsored 
entities  authorized  to  provide  advice  to 
the  Department  concerning  health, 
safety  or  environmental  issues.  All 
recipients  of  such  records  are  required 
to  comply  with  the  Privacy  Act,  to 
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fol  low  prescribed  measures  to  protect 
personal  privacy,  and  to  disclose  or  use 
personally  identifiable  information  only 
for  the  purpose  of  providing  advice  to 
the  Department  or  to  the  Department  of 
Health  and  Human  Services. 

POLICIES  AND  PBACnCES  FOB  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Computer  printouts,  paper  records, 
index  cards,  magnetic  tape,  punched 
cards,  microfilm,  and  disc. 

RBTRIEVABILfTY: 

By  name,  alphanumeric  code,  and 
social  security  number. 

SAFEGUARDS: 

Records  are  maintained  in  locked  file 
cabinets,  locked  safes,  guarded  areas, 
and  secured  buildings,  with  access  on  a 
need-to-know  basis. 

RETEmiON  AND  DISPOSAL: 

Records  retention  and  disposal 
authorities  are  contained  in  the  General 
Records  Schedule  and  DOE  records 
schedules  which  have  been  approved  by 
the  National  Archives  and  Records 
Administration.  Records  within  the 
DOE  are  destroyed  by  shredding, 
burning,  or  burial  in  a  sanitary  landfill, 
as  appropriate. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Headquarters:  U.S.  Department  of 
Energy.  Assistant  Secretary  for 
Environment,  Safety.  Health.  EH-1. 
Washington.  DC  20585. 

Field  Offices:  The  managers  and 
directors  of  field  locations  where  the 
records  are  maintained  are  the  system 
managers  for  their  respective  portions  of 
this  system. 

NOTIflCATION  PROCEDURE: 

a.  Requests  by  an  individual  to 
determine  if  a  system  of  records 
contains  information  about  him/her 
should  be  directed  to  the  Director,  FOIA 
and  Privacy  Act  Division.  Department  of 
Energy  (Headquarters),  or  the  Privacy 
Act  Officer  at  the  appropriate  field 
location,  in  accordance  with  DOE's 
Privacy  Act  regulations  (10  CFR  part 
1008  (45  FR  61576.  September  16, 
1980)). 

b.  Required  identifying  information: 
Complete  name,  and  geographic 
location(s)  and  organization(s)  where 
requester  believes  such  record  may  be 
located,  date  of  birth,  and  time  period. 

RECORD  ACCESS  PROCEDURES: 

Same  as  Notification  procedures 
above. 


CONTESTING  RECORD  PROCEDURES: 

Same  as  Notification  procedures 
above. 

RECORD  SOURCE  CATEGORIES: 

The  subject  individual,  accident- 
incident  investigations,  film  badges, 
dosimetry  records,  and  previous 
employee  records. 

SYSTEM  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 
DOE-36 
SYSTEM  NAME: 

Statistical  Analysis  Using  Personnel 
Security  Questionnaire  (Health  and 
Mortality  Study). 

SYSTEM  LOCATION: 

U.S.  Department  of  Energy,  Oak  Ridge 
Operations  Office,  PO  Box  2001.  Oak 
Ridge.  TN  37831. 

U.S.  Department  of  Energy.  Richland 
Operations  Office,  825  Jadwin  Avenue. 
PO  Box  550,  Richland,  WA  99352. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

DOE  and  predecessor  agency 
employees,  consultants  and  contractor 
employees,  and  consultants  who  were 
granted  access  authorizations 
(clearances). 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  of  employees  of  the 
Manhattan  Engineering  District  Project. 
Atomic  Energy  Commission.  Energy 
Research  and  Development 
Administration,  and  DOE.  including 
copies  of  Personnel  Security 
Questionnaires  completed  after 
termination  of  employment. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

1.  A  recoil  from  this  system  of 
records  may  be  disclosed  to  the  Office 
of  Management  and  Budget  in 
connection  with  the  review  of  private 
relief  legislation  as  set  forth  in  OMB 
Circular  No.  A-19  at  any  stage  of  the 
legislative  coordination  and  clearance 
process  as  set  forth  in  that  Circular. 

2.  A  record  from  this  system  of 
records  may  be  disclosed,  as  a  routine 
use,  to  DOE  contractors  in  performance 
of  their  contracts,  and  their  officers  and 
employees  who  have  a  need  for  the 
record  in  the  performance  of  their  duties 
subject  to  the  same  limitations 
applicable  to  DOE  officers  and 
employees  under  the  Privacy  Act. 

3.  A  record  in  this  system  of  records 
may  be  disclosed,  as  a  routine  use.  to  a 
member  of  Congress  submitting  a 
request  involving  the  individual  when 


the  individual  is  a  constituent  of  the 
member  and  has  requested  assistance 
from  the  member  with  respect  to  the 
subject  matter  of  the  record. 

4.  A  record  from  this  system  of 
records  may  be  disclosed  to  facilitate 
health  hazard  evaluations, 
epidemiological  studies,  or  public 
health  activities  required  by  law 
performed  by  personnel,  contractor 
personnel,  grantees,  and  cooperative 
agreement  holders  of  components  of  the 
Department  of  Health  and  Human 
Services,  including  the  National 
Institute  for  Occupational  Safety  and 
Health  and  the  National  Center  for 
Environmental  Health  of  the  Centers  for 
Disease  Control  and  Prevention,  and  the 
Agency  for  Toxic  Substances  and 
Disease  Registry  pursuant  to 
Memoranda  of  Understanding  between 
the  Department  and  the  Department  of 
Health  and  Human  Services  or  its 
components. 

5.  Subject  to  the  same  Privacy  Act 
limitations  applicable  to  employees  of 
the  Department,  a  record  from  this 
system  of  records  may  be  disclosed  as 
a  routine  use  to  contractors,  grantees, 
participants  in  cooperative  agreements, 
collaborating  researchers,  or  their 
employees,  in  performance  of  health 
studies  or  related  health  or 
environmental  duties  pursuant  to  their 
contracts,  grants,  and  cooperating  or 
collaborating  research  agreements.  In 
order  to  perform  such  studies,  the 
Department,  its  contractors,  grantees, 
participants  in  cooperative  agreements, 
and  collaborating  researchers  may 
disclose  a  record  to:  Federal,  state  and 
local  health  and  medical  agencies  or 
authorities;  to  subcontractors  in  order  to 
determine  a  subject's  vital  status  or 
cause  of  death;  to  health  care  providers 
to  verify  a  diagnosis  or  cause  of  death; 
or  to  third  parties  to  obtain  current 
addresses  for  participants  in  health- 
related  studies,  surveys  and 
surveillances.  All  recipients  of  such 
records  are  required  to  comply  with  the 
Privacy  Act,  to  follow  prescribed 
measures  to  protect  personal  privacy, 
and  to  disclose  or  use  personally 
identifiable  information  only  for  the 
above  described  research  purposes. 

6.  A  record  from  this  system  of 
records  may  be  disclosed  to  members  of 
DOE  advisory  committees,  the 
Department  of  Health  and  Human 
Services  Advisory  Committee  on 
Projects  Related  to  Department  of 
Energy  Facilities  and  to  designated 
employees  of  Federal,  State,  or  local 
government  or  government-sponsored 
entities  authorized  to  provide  advice  to 
the  Department  concerning  health, 

^safety  or  environmental  issues.  All 
recipients  of^uch  records  are  required 
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to  comply  with  the  Privacy  Act,  to 
follow  prescribed  measures  to  protect 
personal  privacy,  and  to  disclose  or  use 
personally  identifiable  information  only 
for  the  purpose  of  providing  advice  to 
the  Department  or  to  the  Department  of 
Health  and  Himian  Services. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records. 

RETRIEVABILmr: 

By  name  and  social  security  number. 

SAFEGUARDS: 

Records  are  maintained  in  alarm 
storage  areas  in  locked  file  cabinets. 
Access  is  limited  to  individuals  having 
a  need-to-know. 

RETENTION  AND  DISPOSAL: 

Records  retention  and  disposal 
authorities  are  contained  in  the  General 
Records  Schedule  and  DOE  records 
schedules  which  have  been  approved  by 
the  National  Archives  and  Records 
Administration.  Records  within  the 
DOE  are  destroyed  by  shredding, 
burning,  or  burial  in  a  sanitary  landfill, 
as  appropriate. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Field  Offices:  The  managers  and 
directors  of  field  locations  at  Oak  Ridge 
and  Richland  Operations  Offices  are  the 
system  managers  for  their  respective 
portions  of  this  system. 

NOTIFICATION  PROCEDURE: 

a.  Request  by  an  individual  to 
determine  if  a  system  of  records 
contains  information  about  him/her 
should  be  directed  to  the  Director,  FOIA 
and  Privacy  Act  Division,  Department  of 
Energy  (Headquarters),  or  Privacy  Act 
Officer  at  the  appropriate  field  office  in 
accordance  with  DOE^  Privacy  Act 
regulations  (10  CFR  part  1008  "(45  FR 
61576.  September  16,  1980)). 

b.  Required  identifying  information: 
Complete  name,  social  security  number 
and  time  period. 

RECORD  ACCESS  PROCEDURES: 

Same  as  Notification  procedures 
above. 

CONTESTING  RECORD  PROCEDURES: 

Same  as  Notification  procedures 
above. 

RECORD  SOURCE  CATEGORIES: 

Clearance  histories  of  Manhattan 
Engineering  District,  Atomic  Energy 
Commission,  Energy  Research  and 
Development  Administration,  and  DOE 
employees;  access  permittees'  security 


clearances;  and  reports  from 
investigative  agencies. 

SYSTEM  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 
DOE-38 

SYSTEM  NAME: 

Occupational  and  Industrial  Accident 
Records. 

SYSTEM  LOCATION(S): 

U.S.  Department  of  Energy,  Alaska 

Power  Administration,  2770 

Sherwood  Lane.  Juneau.  AK  99801- 

8545 
U.S.  Department  of  Energy, 

Albuquerque  Operations  Office,  PO 

Box  5400,  Albuquerque,  NM  87185- 

5400 
U.S.  Department  of  Energy,  Allied- 
Signal,  Kansas  City  Division,  PO  Box 

419159.  Kansas  City.  MO  64141 
U.S.  Department  of  Energy.  Amarillo 

Area  Office.  PO  Box  30030.  Amarillo. 

TX  79120-0030 
U.S.  Department  of  Energy.  Ames 

Laboratory.  Iowa  State  University. 

Ames,  Iowa  50011 
U.S.  Department  of  Energy,  Argoime 

Area  Office,  9800  South  Cass  Avenue, 

Argonne,  IL  60439 
U.S.  Department  of  Energy,  Bartlesville 

Project  Office,  220  North  Virginia 

Avenue,  PO  Box  1398,  Bartlesville, 

OK  74003 
U.S.  Department  of  Energy,  Batavia  Area 

Office,  PO  Box  2000,  Batavia,  IL 

60510 
U.S.  Department  of  Energy,  Bettis 

Atomic  Power  Laboratory,  PO  Box  79, 

Pittsburgh.  PA  15122-0079 
U.S.  Department  of  Energy.  Bonneville 

Power  Administration.  PO  Box  3621. 

Portland.  OR  97208 
U.S.  Department  of  Energy.  Brookhaven 

Area  Office,  53  Bell  Avenue,  Bldg. 

464,  Upton.  NY  11973 
U.S.  Department  of  Energy,  Chicago 

Operations  Office,  9800  South  Cass 

Avenue,  Argonne,  IL  60439 
U.S.  Department  of  Energy,  Continuous 

Electron  Beam  Accelerator  Facility, 

12000  Jefferson  Avenue.  Newport 

News,  Virginia  23606 
U.S.  Department  of  Energy,  Dayton  Area 

Office.  PO  Box  66.  Miamisburg,  OH 

45342-0066 
U.S.  Department  of  Energy,  EG&G 

Mound  Applied  Technologies,  PO 

Box  3000.  Miamisburg,  Ohio  45343- 

3000 
U.S.  Department  of  Energy.  ^ 

Environmental  Measurements 

Laboratory.  376  Hudson  Street.  New 

York,  NY '10014-3621 
U.S.  Department  of  Energy.  Fermi 

National  Accelerator  Laboratory.  PO 

Box  500,  Batavia,  lUinois  60510 


U.S.  Department  of  Energy,  Femald 

Environmental  Restoration 

Management  Corporation,  PO  Box 

398704,  Cincinnati,  Ohio  45239-8704 
U.S.  Department  of  Energy.  Femald 

Field  Office.  7400  Willey  Road. 

Qncinnati,  OH  45030 
U.S.  Department  of  Energy,  Golden 

Field  Office,  1617  Cole  Boulevard. 

Golden.  CO  80401 
U.S.  Department  of  Energy,  Grand 

junction,  PO  Box  2567,  Grand 

Junction,  CO  81502-2567 
U.S.  Department  of  Energy, 

Headquarters,  Washington,  DC  20585 
U.S.  Department  of  Energy,  Idaho 

Operations  Office,  785  DOE  Place, 

Idaho  Falls,  ID  83401 
U.S.  Department  of  Energy,  Inhalation 

Toxicology  Research  Institute,  PO  Box 

5890,  Albuquerque,  New  Mexico 

87185 
U.S.  Department  of  Energy,  Kansas  City 

Area  Office,  PO  Box  410202,  Kansas 

City,  MO  64141-0202 
U.S.  Department  of  Energy,  Kirtland 

Area  Office.  PO  Box  5400. 

Albuquerque,  NM  87185-5400 
U.S.  Department  of  Energy,  Knolls 

Atomic  Power  Laboratory,  PO  Box 

1072,  Schenectady.  NY  12301 
U.S.  Department  of  Energy.  Lawrence 

Livermore  National  Laboratory,  PO 

Box  808,  Livermore.  CaUfomia  94551 
U.S.  Department  of  Energy,  Lawrence 

Berkeley  Laboratory,  One  Cyclotron 

Road.  Building  26,  Room  143, 

Berkeley,  California  94720 
U.S.  Department  of  Energy,  Los  Alamos 

Area  Office,  528  35th  Street,  Los 

Alamos,  NM  87544 
U.S.  Department  of  Energy,  Lockheed 

Martin  Energy  Systems.  Inc..  Y-12 

Plant.  PO  Box  2009.  Oak  Ridge, 

Tennessee  37831-8103 
U.S.  Department  of  Energy,  Lockheed 

Martin  Energy  Systems,  Inc..  K-25 

Plant.  PO  Box  2003.  Oak  Ridge. 

Teimessee  37831-7422 
U.S.  Department  of  Energy.  MK 

Ferguson  of  Oak  Ridge  Company.  PO 

Box  2011.  Oak  Ridge.  Tennessee 

37831-2011 
U.S.  Department  of  Energy,  Morgantown 

Energy  Technology  Center,  3610 

ColUns  Ferry  Road,  PO  Box  880, 

Morgantown.  WV  26507-0880 
U.S.  Department  of  Energy.  National 

Institute  for  Petroleum  and  Energy 

Research.  BDM-Oklahoma.  Inc..  PO 

Box  2565.  Bartlesville,  Oklahoma 

74005 
U.S.  Department  of  Energy.  National 

Renewable  Energy  Laboratory  Area 

Office.  1617  Cole  Boulevard.  Golden. 

CO  80401-3393 
U.S.  Department  of  Energy,  Naval 

Petroleum  and  Oil  Shale  Reserves, 

907  N.  Poplar.  Suite  150.  Casper.  WY 

82601 
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U.S.  Department  of  Energy,  Naval 
Petroleum  Reserves  in  California, 
28590  Highway  119,  PO  Box  11, 
Tupman,  CA  93276 
U.S.  Department  of  Energy.  Naval 
Reactors  Representative  Office,  Naval 
Base  Branch  Post  Office,  General 
Delivery,  Charleston  Naval  Shipyard, 
Charleston,  SC  29408-5615 
U.S.  Department  of  Energy,  Naval 
Reactors  Representative  Office,  PO 
Box  7021.  Groton,  CT  06340 
U.S.  Department  of  Energy.  Naval 
Reactors  Representative  Office,  Mare 
Island  Naval  Shipyard,  PO  Box  2053, 
Vallejo.  CA  94592 
U.S.  Department  of  Energy,  Naval 
Reactors  Representative  Office, 
Newrport  News  Shipbuilding  &  Dry 
Dock  Company,  PO  Box  973,  Newport 
News.  VA  23607 
U.S.  Department  of  Energy.  Naval 
Reactors  Representative  Office, 
Norfolk  Naval  Shipyard.  PO  Box  848, 
Portsmouth,  VA  23705-0848 
U.S.  Department  of  Energy,  Naval 
Reactors  Representative  Office,  Pearl 
Harbor  Naval  Shipyard,  PO  Box  128. 
Pearl  Harbor.  HI  96860 
U.S.  Department  of  Energy.  Naval 
Reactors  Representative  Office. 
Portsmouth  Naval  Shipyard.  Naval 
Base  Branch.  PO  Box  2008, 
Portsmouth.  NH  03801-2008 
U.S.  Department  of  Energy.  Naval 
Reactors  Representative  Office.  Puget 
Sound  Naval  Shipyard  Substation,  PO 
Box  lA.  Bremerton.  WA  98314 
U.S.  Department  of  Energy,  Nevada  Test 

Site,  Mercury.  Mercury.  NV  89023 
U.S.  Department  of  Energy.  Nevada 
Operations  Office.  PO  Box  98518.  Las 
Vegas.  NV  89193-8518 
U.S.  Department  of  Energy.  New 
Brunswick  Laboratory.  9800  South 
Cass  Avenue.  Argonne.  IL  60439 
U.S.  Department  of  Energy.  Oak  Ridge 
Operations  Office.  PO  Box  2001,  Oak 
Ridge.  TN  37831 
U.S.  Department  of  Energy.  Oakland 
Operations  Office.  1301  Clay  Street. 
Oakland.  CA  94612-52019 
U.S.  Department  of  Energy.  Ohio  Field 
Office.  1  Mound  Road.  Miamisburg. 
OH  45342 
U.S.  Department  of  Energy.  Phoenix 
Area  Office.  PO  Box  6457.  Phoenix. 
AZ  85005 
U.S.  Department  of  Energy.  Pinellas 
Area  Office.  PO  Box  2900,  Largo.  FL 
34649 
U.S.  Department  of  Energy.  Pittsburgh 
Naval  Reactors  Office.  PO  Box  109. 
West  Mifflin.  PA  15122-0109 
U.S.  Department  of  Energy.  Pittsburgh 
Energy  Technology  Center.  PO  Box 
10940.  Pittsburgh.  PA  15236-0940 
U.S.  Department  of  Energy.  Plasma 
Physics  Laboratory.  James  Forrestal 


Campus.  Princeton  University.  PO 
Box  451.  Princeton.  New  Jersey  08543 
U.S.  Department  of  Energy.  Portsmouth 
Enrichment  Office.  PO  Box  700. 
Piketon.  OH  45661 
U.S.  Department  of  Energy,  Princeton 
Area  Office,  PO  Box  102,  Princeton. 
NJ  08542 
U.S.  Department  of  Energy,  Radiological 
and  Environmental  Sciences 
Laboratory,  785  DOE  Place,  Idaho 
Falls,  ID  83402 
U.S.  Department  of  Energy,  Richland 
Operations  Office,  825  Jadwin 
Avenue,  PO  Box  550,  Richland,  WA 
99352 
U.S.  Department  of  Energy, 
Rocketdyne — Rockwell  Aerospace. 
6633  Canoga  Avenue.  PO  Box  7922. 
Department  056  EA08.  Canoga  Park. 
California  91309-7922 
U.S.  Department  of  Energy.  Rocky  Flats 
Office.  PO  Box  928,  Golden.  CO 
80402-0928 
U.S.  Department  of  Energy,  Sandia 
National  Laboratories.  PO  Box  5800. 
Albuquerque.  NM  87115 
U.S.  Department  of  Energy.  Savannah 
River  Operations  Office.  PO  Box  A, 
Aiken,  SC  29801 
U.S.  Department  of  Energy,  Schenectady 
Naval  Reactors  Office,  PO  Box  1069, 
Schenectady,  NY  12301 
U.S.  Department  of  Energy, 

Southeastern  Power  Administration, 
Samuel  Elbert  Building,  Public 
Square,  Elberton,  GA  30635 
U.S.  Department  of  Energy, 
Southwestern  Power  Administration, 
PO  Box  1619,  Tulsa.  OK  74101 
U.S.  Department  of  Energy.  Stanford 
Linear  Accelerator  Center.  PO  Box 
4349,  Stanford,  California  94309 
U.S.  Department  of  Energy,  Strategic 
Petroleum  Reserve  Project  Office,  900 
Commerce  Road  East,  New  Orleans, 
LA  70123 
U.S.  Department  of  Energy,  Waste 
Isolation  Pilot  Plant,  Westinghouse 
Electric  Company,  Waste  Isolation 
Division,  PO  Box  2078.  Carlsbad.  New 
Mexico  88220 
U.S.  Department  of  Energy.  Weldon 
Spring  Site  Remedial  Action  Project, 
7295  Highway  94  South,  St.  Charles, 
Missouri  63304 
U.S.  Department  of  Energy,  West  Valley 
Nuclear  Service  Company,  Inc.,  10282 
Rock  Springs  Road,  PO  Box  191,  MS. 
F,  West  Valley,  New  York  14171 
U.S.  Department  of  Energy,  Waste 
Isolation  Pilot  Project  Office,  PO  Box 
3090,  Carlsbad,  NM  88221 
U.S.  Department  of  Energy,  Western 
Area  Power  Administration,  PO  Box 
3402,  Golden,  CO  80401 
U.S.  Department  of  Energy, 
Westinghouse  Electric  Corporation, 
Bettis  Atomic  Power  Laboratory, 


Naval  Reactors  Facility,  PO  Box  2068, 
Idaho  Falls,  ID  83403-2068 

CATEGORIES  OF  INOIVIOUALS  COVERED  BY  THE 
SYSTEIfc 

DOE  employees,  contractor 
employees,  and  any  other  persons 
having  access  to  DOE  facilities  who 
have  had  accidents  on  DOE  faciUties. 
Also  individuals  involved  in  accidents 
with  employees  or  contractor  employees 
or  other  person"?  having  access  to  DOE 
facilities. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Accident/ incident  information, 
occupational  injury  and  illness 
experience,  property  damage 
experience,  and  motor  vehicle 
accidents. 

ROUTINE  USES  OF  RECORDS  MAIMTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Pertinent  provisions  of  29  CFR  1904.7 
apply  to  the  records  maintained  in  this 
system  of  records. 

'  1.  Physicians:  For  purpose  of  treating 
patients. 

2.  Property  owners  and  insurance 
companies:  For  purpose  of  processing 
insurance  claims. 

3.  DOE  contractors  and  consultants, 
state  departments  of  labor  and 
industries  and  other  state  agencies.  U.S. 
Department  of  Labor.  National  Drivers 
Registry,  and  Department  of 
Transportation:  For  purposes  of 
processing  insurance  claims  and 
accident  reporting. 

4.  In  the  event  mat  a  record  within 
this  system  of  records  maintained  by 
this  agency  indicates  a  violation  or 
potential  violation  of  law.  whether  civil, 
criminal  or  regulatory  in  nature,  and 
whether  arising  by  general  statute  or 
particular  program  pursuant  thereto,  the 
relevant  records  in  the  system  of  records 
may  be  referred  as  a  routine  use  to  the 
appropriate  agencj^  whether  Federal, 
State,  local,  or  foreign,  charged  with  the 
responsibility  of  investigating  or 
prosecuting  such  violation  or  charged 
with  enforcing  or  implementing  the 
statute,  or  rule,  regulation  or  order 
issued  pursuant  thereto. 

5.  A  record  from  this  system  of 
records  may  be  disclosed  as  a  routine 
use  to  a  Federal,  State,  or  local  agency 
maintaining  civil,  criminal,  or  other 
relevant  enforcement  information,  such 
as  current  licenses,  if  necessary,  to 
obtain  information  relevant  to  an  agency 
decision  concerning  the  hiring  or 
retention  of  an  employee,  the  issuance 
of  a  security  clearance,  the  letting  of  a 
contract  or  the  issuance  of  a  license, 
grant,  or  other  benefit. 

6.  A  record  from  this  system  of 
records  may  be  disclosed,  as  a  routine 
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use,  to  a  Federal  agency,  in  response  to 
its  request,  in  connection  with  the 
hiring  or  retention  of  an  employee,  the 
issuance  of  a  security  clearance,  the 
reporting  of  an  investigation  of  an 
employee,  the  letting  of  a  contract,  or 
the  issuance  of  a  license,  grant,  or  other 
benefit  by  the  requesting  agency,  to  the 
extent  that  the  information  is  relevant 
and  necessary  to  the  requesting  agency's 
decision  on  the  matter. 

7.  A  record  from  this  system  of 
records  may  be  disclosed,  as  a  routine 
use,  (a)  to  appropriate  parties  engaged  in 
litigation  or  in  preparation  of  possible 
litigation,  such  as  potential  witnesses, 
for  the  purpose  of  securing  their 
testimony  when  necessary;  (b)  to  courts, 
magistrates  or  administrative  tribunals; 
(c)  to  parties  and  their  attorneys  for  the 
purpose  of  proceeding  writh  litigation  or 
settlement  of  disputes;  and  (d)  to 
individuals  seeking  information  by 
using  established  discovery  procedures, 
whether  in  connection  with  civil, 
criminal,  or  regulatory  proceedings. 

8.  A  record  maintained  by  this  agency 
to  carry  out  its  functions  which  relates 
to  civil  and  criminal  proceedings  may 
be  disclosed  to  the  news  media  in 
accordance  with  guidelines  contained  in 
Department  of  Justice  regulations  28 
CFR  50.2. 

9.  A  record  maintained  by  this  agency 
to  carry  out  its  functions  may  be 
disclosed  to  foreign  governments  in 
accordance  with  treaty  obligations. 

10.  A  record  from  this  system  of 
records  may  be  disclosed  to  the  Office 
of  Management  and  Budget  in 
connection  with  the  review  of  private 
relief  legislation  as  set  forth  in  OMB 
Circular  No.  A-19  at  any  stage  of  the 
legislative  coordination  and  clearance 
process  as  set  forth  in  that  Circular. 

11.  A  record  from  this  system  of 
records  may  be  disclosed,  as  a  routine 
use,  to  DOE  contractors  in  performance 
of  their  contracts,  and  their  officers  and 
employees  who  have  a  need  for  the 
record  in  the  performance  of  their  duties 
subject  to  the  same  limitations 
applicable  to  DOE  officers  and 
employees  under  the  Privacy  Act. 

12.  A  record  in  this  system  of  records 
may  be  disclosed,  as  a  routine  use,  to  a 
member  of  Congress  submitting  a 
request  involving  the  individual  when 
the  individual  is  a  constituent  of  the 
member  and  has  requested  assistance 
from  the  member  with  respect  to  the 
subject  matter  of  the  record. 

13.  A  record  in  this  system  of  records 
which  contains  medical  and/or 
psychological  information  may  be 
disclosed,  as  a  routine  use,  to  the 
physician  or  mental  health  professional 
of  any  individual  submitting  a  request 
for  access  to  the  record  under  the 


Privacy  Act  of  1974  and  DOE's  Privacy 
Act  regulations  if,  in  its  sole  judgment 
and  good  faith,  DOE  believes  that 
disclosure  of  the  medical  and/ or 
psychological  information  directly  to 
the  individual  who  is  the  subject  of  the 
record  could  have  an  adverse  effect 
upon  that  individual,  in  accordance 
with  the  provisions  of  5  U.S.C. 
552a(fl(3j  and  appUcable  DOE 
regulations. 

14.  A  record  from  this  system  of 
records  may  be  disclosed  to  facilitate 
health  hazard  evaluations, 
epidemiological  studies,  or  public 
health  activities  required  by  law 
performed  by  personnel,  contractor 
personnel,  grantees,  and  cooperative 
agreement  holders  of  components  of  the 
Department  of  Health  and  Human 
Services,  including  the  National 
Institute  for  Occupational  Safety  and 
Health,  the  National  Center  for 
Environmental  Health,  of  the  Centers  for 
Disease  Control  and  Prevention,  and  the 
Agency  for  Toxic  Substances  and 
Disease  Registry  pursuant  to 
Memoranda  of  Understanding  between 
the  Department  and  the  Department  of 
Health  and  Human  Services  or  its 
components. 

15.  Subject  to  the  same  Privacy  Act 
limitations  applicable  to  employees  of 
the  Department,  a  record  from  this 
system  of  records  may  be  disclosed  as 
a  routine  use  to  contractors,  grantees, 
participants  in  cooperative  agreements, 
collaborating  researchers,  or  their 
employees,  in  performance  of  health 
studies  or  related  health  or 
environmental  duties  pursuant  to  their 
contracts,  grants,  and  cooperating  or 
collaborating  research  agreements.  In 
order  to  perform  such  studies,  the 
Department,  its  contractors,  grantees, 
participants  in  cooperative  agreements, 
and  collaborating  researchers  may 
disclose  a  record  to:  Federal,  state  and 
local  health  and  medical  agencies  or 
authorities;  to  subcontractors  in  order  to 
determine  a  subject's  vital  status  or 
cause  of  death;  to  health  care  providers 
to  verify  a  diagnosis  or  cause  of  death; 
or  to  third  parties  to  obtain  current 
addresses  for  participants  in  health- 
related  studies,  surveys  and 
surveillances.  All  recipients  of  such     . 
records  are  required  to  comply  with  the 
Privacy  Act,  to  follow  prescribed 
measures  to  protect  personal  privacy, 
and  to  disclose  or  use  personally 
identifiable  information  only  for  the 
above  described  research  purposes. 

16.  A  record  from  this  system  of 
records  may  be  disclosed  to  members  of 
DOE  advisory  committees,  the 
Department  of  Health  and  Human 
Services  Advisory  Committee  on 
Projects  Related  to  Department  of 


Energy  Facilities  and  to  designated 
employees  of  Federal,  State,  or  local 
government  or  goverrunent-sponsored 
entities  authorized  to  provide  advice  to 
the  Department  concerning  health, 
safety  or  environmental  issues.  All 
recipients  of  such  records  are  required 
to  comply  with  the  Privacy  Act,  to 
follow  prescribed  measures  to  protect 
personal  privacy,  and  to  disclose  or  use 
personally  identifiable  information  only 
for  the  purpose  of  providing  advice  to 
the  Department  or  to  the  Department  of 
Health  and  Human  Services. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Magnetic  tape,  punched  cards,  paper 
records,  and  microfilm. 

RETRIEVABILrrY: 

By  name  and  by  alphabetic,  numeric, 
or  alphanumeric  code. 

SAFEGUARDS: 

Records  are  maintained  in  locked  file 
cabinets,  locked  safes,  guarded  areas, 
and  secured  buildings  with  access 
Umited  to  personnel  with  a  need  to 
know. 

RETENTION  AND  DISPOSAL: 

Records  retention  and  disposal 
authorities  are  contained  in  the  General 
Records  Schedule  and  DOE  records 
schedules  which  have  been  approved  by 
the  National  Archives  and  Records 
Administration.  Records  within  the 
DOE  are  destroyed  by  shredding, 
burning,  or  burial  in  a  sanitary  landfill, 
as  appropriate. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Headquarters:  U.S.  Department  of 
Energy,  Assistant  Secretary  for 
Environment,  Safety  and  Health,  EH-1, 
Washington,  DC  20585. 

Field  Offices:  The  managers  and 
directors  of  field  offices  in  the  locations 
where  the  records  are  maintained  are 
the  system  managers  for  their  respective 
portions  of  this  system. 

NOTIFICATION  PROCEDURES: 

a.  Requests  by  an  individual  to 
determine  if  a  system  of  records 
contains  information  about  him/her 
should  be  directed  to  the  Director,  FOIA 
and  Privacy  Act  Division,  Department  of 
Energy  (Headquarters),  or  the  Privacy 
Act  Officer  at  the  appropriate  field 
location;  in  accordance  with  DOE's 
Privacy  Act  regulations  (10  CFR  part 
1008  (45  FR  61576,  September  16, 
1980)). 

b.  Required  identifying  information: 
Complete  name,  social  security  number. 
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and/or  birth  date,  geographic  location  of 
the  accident,  and  time  period. 

RECORD  ACCESS  PROCEtVJRES: 

Same  as  Notification  procedures 
above. 

CONTESTING  RECORD  PROCEDURES: 

Same  as  Notification  procedures 
above. 

RECORD  SOURCE  CATEGORIES: 

The  subject  individual,  the 
individual's  supervisor,  medical  officers 
or  personal  physicians,  accident 
investigators,  investigation  boards, 
investigating  law  enforcement  officers, 
the  National  Drivers  Registry,  and 
previous  employer  records. 

SYSTEM  EXEMPTED  FROM  CERTAIN  PROVISIONS 
Of  THE  ACT: 

None. 
DOE-40 
SYSTEM  NAME: 

Contractor  Employees  Insurance 
Claims. 

SYSTEM  LOCATION: 

U.S.  Department  of  Energy, 

Headquarters,  Washington,  DC  20585 
U.S.  Department  of  Energy, 

Albuquerque  Operations  Office,  PO 

Box  5400.  Albuquerque.  NM  87185- 

5400 
U.S.  Department  of  Energy,  Chicago 

Operations  Office,  9800  South  Cass 

Avenue,  Argonne,  IL  60439 
U.S.  Department  of  Energy,  Idaho 

Operations  Office.  785  DOE  Place. 

Idaho  Falls,  ID  83401 
U.S.  Department  of  Energy,  Nevada 

Operations  Office,  PO  Box  98518,  Us 

Vegas.  NV  89193-8518 
U.S.  Department  of  Energy,  Oak  Ridge 

Operations  Office,  PO  Box  2001.  Oak 

Ridge.  TN  37831 
U.S.  Department  of  Energy.  Oakland 

Operations  Office,  1301  Clay  Street. 

Oakland,  CA  94612-52019 
U.S.  Department  of  Energy.  Pittsbiu^ 

Naval  Reactors  Office,  PO  Box  109. 

West  Mifflin.  PA  15122-0109 
U.S.  Department  of  Energy.  Richland 

Operations  Office,  825  Jadwin 

Avenue,  PO  Box  550,  Richland.  WA 

99352 
U.S.  Department  of  Energy.  Savaimah 

-River  Operations  Office.  PO  Box  A. 

Aiken.  SC  29801 
U.S.  Department  of  Energy.  Schenectady 
Naval  Reactors  Office,  PO  Box  1069. 
Schenectady,  NY  12301 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Claimants  under  worker's 
compensation  insurance  and  third-party 
claimants  against  DOE  contractors. 


CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Accident  reports,  physician 
statements,  pictures,  maps,  sketches, 
claimant  and  witness  statements,  doctor 
and  hospital  bills,  reports  from 
engineering  firms,  and  claims  activity 
reports. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM.  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

1.  Insurance  companies — in 
administering  claims  against  DOE 
Contractors  and  DOE. 

2.  State  and  local  agencies— for 
consideration  of  insurance  claims. 

3.  Physicians — for  claims  evaluations. 

4.  Lawyers — for  claims  evaluations. 

5.  State  industrial  commissions — for 
claim  evaluations. 

6.  Claims — adjustment  services 
firms — for  claim  evaluations. 

7.  In  the  event  that  a  record  writhin 
this  system  of  records  maintained  by 
this  agency  indicates  a  violation  or 
potential  violation  of  law.  whether  civil, 
criminal  or  regulatory  in  nature,  and 
whether  arising  by  general  statute  or 
particular  program  pursuant  thereto,  the 
relevant  records  in  the  system  of  records 
may  be  referred  as  a  routine  use  to  the 
appropriate  agency,  whether  Federal. 
State,  local,  or  foreign,  charged  with  the 
responsibility  of  investigating  or 
prosecuting  such  violation  or  charged 
with  enforcing  or  implementing  the  . 
statute,  or  rule,  regulation  or  order 
issued  pursuant  thereto. 

8.  A  record  fi-om  this  system  of 
records  may  be  disclosed  as  a  routine 
use  to  a  Federal,  State,  or  local  agency 
maintaining  civil,  criminal,  or  other 
relevant  enforcement  information,  such 
as  current  licenses,  if  necessary,  to 
obtain  information  relevant  to  an  agency 
decision  concerning  the  hiring  or 
retention  of  an  employee,  the  issuance 
of  a  security  clearance,  the  letting  of  a 
contract  or  the  issuance  of  a  license, 
grant,  or  other  benefit. 

9.  A  record  from  this  system  of  record 
may  be  disclosed,  as  a  routine  use,  to  a 
Federal  agency,  in  response  to  its 
request,  in  connection  with  the  hiring  or 
retention  of  an  employee,  the  issuance 
of  a  security  clearance,  the  reporting  of 
an  investigation  of  an  employee,  the 
letting  of  a  contract,  or  the  issuance  of 
a  license,  grant,  or  other  benefit  by  the 
requesting  agency,  to  the  extent  that  the 
information  is  relevant  and  necessary  to 
the  requesting  agency's  decision  on  the 
matter. 

10.  A  record  from  this  system  of 
records  may  be  disclosed,  as  a  routine 
use.  (a)  to  appropriate  parties  engaged  in 
litigation  or  in  preparation  of  possible 
litigation,  such  as  potential  witnesses, 
for  the  purpose  of  securing  their 


testimony  when  necessary;  (b)  to  courts, 
magistrates  or  administrative  tribunals; 
(c)  to  parties  and  their  attorneys  for  the 
purpose  of  proceeding  with  litigation  or 
settlement  of  disputes;  and  (d)  to 
individuals  seeking  information  by 
using  established  discovery  procedures, 
whether  in  connection  with  civil, 
criminal,  or  regulatory  proceedings. 

11.  A  record  maintained  by  this 
agency  to  carry  out  its  functions  which 
relates  to  civil  and  criminal  proceedings 
may  be  disclosed  to  the  news  media  in 
accordance  with  guidelines  contained  in 
Department  of  Justice  regulations  28 
CFR  50.2. 

12.  A  record  maintained  by  this 
agency  to  carry  out  its  functions  may  be 
disclosed  to  foreign  governments  in 
accordance  with  treaty  obligations. 

13.  A  record  fi-om  this  system  of 
records  may  be  disclosed  to  the  Office 
of  Management  and  Budget  in 
connection  with  the  review  of  private 
relief  legislation  as  set  forth  in  OMB 
Circular  No.  A-19  at  any  stage  of  the 
legislative  coordination  and  clearance 
process  as  set  forth  in  that  Circular. 

14.  A  record  fi'om  this  system  of 
records  may  be  disclosed,  as  a  routine 
use,  to  DOE  contractors  in  performance 
of  their  contracts,  and  their  officers  and 
employees  who  have  a  need  for  the 
record  in  the  performance  of  their  duties 
subject  to  the  same  limitations 
applicable  to  DOE  officers  and 
employees  under  the  Privacy  Act. 

15.  A  record  in  this  system  of  records 
may  be  disclosed,  as  a  routine  use.  to  a 
member  of  Congress  submitting  a 
request  involving  the  individual  when 
the  individual  is  a  constituent  of  the 
member  and  has  requested  assistance 
fi'om  the  member  with  respect  to  the 
subject  matter  of  the  record. 

16.  A  record  in  this  system  of  records 
which  contains  medical  and/ or 
psychological  information  may  be 
disclosed,  as  a  routine  use,  to  the 
physician  or  mental  health  professional 
of  any  individual  submitting  a  request 
for  access  to  the  record  under  the 
Privacy  Act  of  1974  and  DOE's  Privacy 
Act  regulations  if.  in  its  sole  judgment 
and  good  faith.  DOE  believes  that 
disclosure  of  the  medical  and/or 
psychological  information  directly  to 
the  individual  who  is  the  subject  of  the 
record  could  have  an  adverse  effect 
upon  that  individual,  in  accordance 
writh  the  provisions  of  5  U.S.C. 
552a{f)(3)  and  applicable  DOE 
regulations. 

17.  A  record  from  this  system  of 
records  may  be  disclosed  te  facilitate 
health  hazard  evaluations, 
epidemiological  studies,  or  public 
health  activities  required  by  law 
performed  by  personnel,  contractor 
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personnel,  grantees,  and  cooperative 
agreement  holders  of  components  of  the 
Department  of  Health  and  Human 
Services,  including  the  National 
Institute  for  Occupational  Safety  and 
Health  and  the  National  Center  for 
Environmental  Health  of  the  Centers  for 
Disease  Control  and  Prevention,  and  the 
Agency  for  Toxic  Substances  and 
Disease  Registry  pursuant  to 
Memoranda  of  Understanding  between 
the  Department  and  the  Department  of 
Health  and  Human  Services  or  its 
components. 

18.  Subject  to  the  same  Privacy  Act 
limitations  applicable  to  employees  of 
the  Department,  a  record  &t)m  this 
system  of  records  may  be  disclosed  as 
a  routine  use  to  contractors,  grantees, 
participants  in  cooperative  agreements, 
collaborating  researchers,  or  their 
employees,  in  performance  of  health 
studies  or  related  health  or 
environmental  duties  pursuant  to  their 
contracts,  grants,  and  cooperating  or 
collaborating  research  agreements.  Ip 
order  to  perform  such  studies,  the 
Department,  its  contractors,  grantees, 
participants  in  cooperative  agreements, 
and  collaborating  researchers  may 
disclose  a  record  to:  federal,  state  and 
local  health  and  medical  agencies  or 
authorities;  to  subcontractors  in  order  to 
determine  a  subject's  vital  status  or 
cause  of  death;  to  health  care  providers 
to  verify  a  diagnosis  or  cause  of  death; 
or  to  third  parties  to  obtain  current 
addresses  for  participants  in  health- 
related  studies,  surveys  and 
surveillances.  All  recipients  of  such 
records  are  required  to  comply  with  the 
Privacy  Act,  to  follow  prescribed 
measures  to  protect  personal  privacy, 
and  to  disclose  or  use  personally 
identifiable  information  only  for  the 
above  described  research  purposes. 

19.  A  record  from  this  system  of 
records  may  be  disclosed  to  members  of 
DOE  advisory  committees,  the 
Department  of  Health  and  Human 
Services  Advisory  Committee  on 
Projects  Related  to  Department  of 
Energy  Facilities  and  to  designated 
employees  of  Federal.  State,  or  local 
government  or  government-sponsored 
entities  authorized  to  provide  advice  to 
the  Department  concerning  health, 
safety  or  environmental  issues.  All 
recipients  of  such  records  are  required 
to  comply  with  the  Privacy  Act.  to 
follow  prescribed  measures  to  protect 
personal  privacy,  and  to  disclose  or  use 
personally  identifiable  information  only 
for  the  purpose  of  providing  advice  to 
the  Department  or  to  the  Department  of 
Health  and  Human  Services. 


POUOES  AND  PRACTICES  FOR  STORINQ, 
RETRIEVMG,  ACCESSING,  RETAINING,  AND 
DISPOSING  Of  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  and  computer 
printouts. 

RETRIEVABUITY 

By  contractor,  name  and  claim 
number. 

SAFEGUARDS: 

Records  are  maintained  in  a  locked 
building. 

RETENTION  AND  DISPOSAU 

Records  retention  and  disposal 
authorities  are  contained  in  the  General 
Records  Schedule  and  DOE  records 
schedules  which  have  been  approved  by 
the  National  Archives  and  Records 
Administration.  Records  within  the 
DOE  are  destroyed  by  shredding, 
burning,  or  burial  in  a  sanitary  landfill, 
as  appropriate. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Headquarters:  U.S.  Department  of 
Energy,  Director,  Office  Contractor 
Human  Resource  Management.  HR-524. 
Washington.  DC  20585. 

Field  offices:  The  managers  and 
directors  of  field  locations  where  the 
records  are  maintained  are  the  systems 
managers  for  their  respective  portions  of 
this  system. 

NOTinCATION  PROCEDURES: 

a.  Requests  by  an  individual  to 
determine  if  a  system  of  records 
contains  information  about  him/her 
should  be  directed  to  the  Director,  FOIA 
and  Privacy  Act  Division.  Department  of 
Energy  (Headquarters),  or  the  Privacy 
Act  Officer  at  the  appropriate  field 
location,  in  accordance  with  EXDE's 
Privacy  Act  regulations  (10  CFR  part 
1008  (45  FR  61576,  September  16, 
1980)). 

b.  Required  identifying  information: 
Complete  name,  the  geographic 
location(s)  and  organization(s)  where 
requester  believes  such  record  may  be 
located,  date  of  birth,  and  time  period. 

RECORD  ACCESS  PROCEDURES: 

Same  as  Notification  procedures 
above. 

CONTESTING  RECORD  PROCEDURES: 

Same  as  Notification  procedures 
above. 

RECORD  SOURCE  CATEGORIES: 

Claimants,  witnesses,  and  insurance 
company  claim  files. 

SYSTEM  EXEMPTED  FROM  CERTAM  PROVISIONS 
OF  THE  ACT: 

None. 


DOE-«7 


SYSTEM  NAME: 


Participants  in  Experiments,  Studies, 
and  Surveys. 

Subsystem  A:  ELA  Survey  Reports. 

Subsystem  B:  Hanford  Clinical 
Epidemiologic  Studies. 

SYSTEM  LOCATION: 

Subsystem  A:  U.S.  IDepartment  of 
Energy,  Office  of  Oil  and  Gas,  1000 
Independence  Avenue,  SW.. 
Washington.  DC  20585. 

Subsystem  B:  Richland  Operations 
Office.  Post  Office  Box  550.  Richland. 
WA  99352. 

Portions  of  the  system  may  be  located 
with  contractors  or  other  entities 
involved  in  conducting  the  experiments, 
studies  or  surveys,  or  in  any  DOE  office. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  who  are  participants  in 
experiments,  studies,  and  surveys 
undertaken  in  furtherance  of  authorized 
DOE  research  activities. 

Subsystem  A:  Operators  of  oil  and/or 
natural  gas  wells. 

Subsystem  B:  All  present  and  former 
DOE  and  DOE  contractor  Richland 
Operations  employees,  their  spouses 
and  o^spring,  and  selected  controls. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Subsystem  A:  Company  name  and 
identification,  address  and  data  relating 
to  oil  and  gas  reserves  and  production. 
Subsystem  B:  Name.  age.  birth  date, 
place  of  birth,  sex.  race,  social  security 
number,  home  address  and  telephone 
number,  business  address  and  telephone 
number,  education,  income,  occupation, 
family  size  and  composition,  patterns  of 
product  use.  and  such  other  information 
as  is  necessary,  to  be  determined  by  the 
subject  matter  and  purpose  of  the 
experiment,  study  or  survey,  including 
data  derived  from  participants' 
responses  during  the  course  of  the 
authorized  research.  System  also 
consists  of  a  variety  of  records  pertinent 
to  the  health  status  of  individuals  and 
their  families:  Medical  history; 
reproductive  history;  birth  records; 
developmental  history;  occupational 
history  and  work  environment; 
demographic  information:  and  selected 
items  such  as  smoking  habits,  alcohol 
use.  family  medical  history,  and 
location  of  residence. 

ROUTME  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  Of  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Subsystem  A: 

1.  Information  in  this  system  may,  on 
occasion,  be  disclosed  to  Federal 
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agencies  and  other  entities  which  are 
participating  in  research  in  connection 
with  which  the  data  were  obtained. 
Information  in  the  possession  of  the 
Energy  Information  Administration 
must  be  disclosed,  upon  request,  to  any 
DOE  office  which  determines  the 
information  relates  to  its  functions. 

2.  A  record  from  this  system  may  be 
disclosed  as  a  routine  use,  to  DOE 
contractors  in  performance  of  their 
contracts,  and  their  officers  and 
employee  have  a  need  for  the  record  in 
the  performance  of  their  duties  subject 
to  the  same  limitations  applicable  to 
DOE  officers  and  employees  under  the 
Privacy  Act. 

3.  A  record  from  this  system  may  be 
disclosed  to  a  member  of  Congress 
submitting  a  request  involving  the 
individual  when  the  individual  is  a 
constituent  of  the  member  and  has 
requested  assistance  from  the  member 
with  respect  to  the  subject  matter  of  the 
record. 

Subsystem  B: 

1.  A  record  from  this  system  of 
records  may  be  disclosed  to  facihtate 
health  hazard  evaluations, 
epidemiological  studies,  or  public 
health  activities  required  by  law 
performed  by  personnel,  contractor 
personnel,  grantees,  and  cooperative 
agreement  holders  of  components  of  the 
Depeirtment  of  Health  and  Human 
Services,  including  the  National 
Institute  for  Occupational  Safety  and 
Health  and  the  National  Center  for 
Environmental  Health  of  the  Centers  for 
Disease  Control  and  Prevention,  and  the 
Agency  for  Toxic  Substances  and 
Disease  Registry  pursuant  to 
Memoranda  of  Understanding  between 
the  Department  and  the  Department  of 
Health  and  Human  Services  or  its 
components. 

2.  Subject  to  the  same  Privacy  Act 
limitations  applicable  to  employees  of 
the  Department,  a  record  from  this 
system  of  records  may  be  disclosed  as 
a  routine  use  to  contractors,  grantees, 
participants  in  cooperative  agreements, 
collaborating  researchers,  or  their 
employees,  in  performance  of  health 
studies  or  related  health  or 
environmental  duties  pursuant  to  their 
contracts,  grants,  and  cooperating  or 
collaborating  research  agreements.  In 
order  to  perform  such  studies,  the 
Department,  its  contractors,  grantees, 
participants  in  cooperative  agreements, 
and  collaborating  researchers  may 
disclose  a  record  to:  federal,  state  and 
local  health  and  medical  agencies  or 
authorities;  to  subcontractors  in  order  to 
determine  a  subject's  vital  status  or 
cause  of  death;  to  health  care  providers 
to  verify  a  diagnosis  or  cause  of  death; 


or  to  third  parties  to  obtain  current 
addresses  for  participants  in  health- 
related  studies,  surveys  and 
surveillances.  All  recipients  of  such 
records  are  required  to  comply  with  the 
Privacy  Act,  to  follow  prescribed 
measures  to  protect  personal  privacy, 
and  to  disclose  or  use  personally 
identifiable  information  only  for  the 
above  described  research  purposes. 

3.  A  record  from  this  system  of 
records  may  be  disclosed  to  members  of 
DOE  advisory  committees,  the 
Department  of  Health  and  Human 
Services  Advisory  Committee  on 
Projects  Related  to  Department  of 
Energy  Facilities  and  to  designated 
employees  of  Federal,  State,  or  local 
government  or  government-sponsored 
entities  authorized  to  provide  advice  to 
the  Department  concerning  health, 
safety  or  environmental  issues.  All 
recipients  of  such  records  are  required 
to  comply  with  the  Privacy  Act.  to 
follow  prescribed  measures  to  protect 
personal  privacy,  and  to  disclose  or  use 
personally  identifiable  information  only 
for  the  purpose  of  providing  advice  to 
the  Department  or  to  the  Department  of 
Health  and  Human  Services. 

4.  A  record  from  this  system  of 
records  may  be  disclosed,  as  a  routine 
use,  to  DOE  contractors  in  performance 
of  their  contracts,  and  their  officers  and 
employees  who  have  a  need  for  the 
record  in  the  performance  of  their  duties 
subject  to  the  same  limitations 
applicable  to  DOE  officers  and 
employees  under  the  Privacy  Act. 

5.  A  record  in  this  system  of  records 
may  be  disclosed,  as  a  routine  use,  to  a 
member  of  Congress  submitting  a 
request  involving  the  individual  when 
the  individual  is  a  constituent  of  the 
member  and  has  requested  assistance 
from  the  member  with  respect  to  the 
subject  matter  of  the  record. 

POLiaES  AND  PRACTICES  FOR  STORING. 
RETRIEVING.  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Generally  paper  records  in  file 
folders,  electromagnetic  storage 
material,  and  microfiche. 

Subsystem  A:  Paper  records, 
microfiche,  disk,  and  tape. 

Subsystem  B:  Paper  records,  computer 
printouts,  index  cards,  microfilm,  and 
disk. 

RETRIEVABILriY: 

Subsystem  A:  By  data  element,  name, 
or  control  number. 

Subsystem  B:  By  name,  alphanumeric 
code,  and  social  security  number. 

SAFEGUARDS: 

Generally  during  business  hours,  the 
records  at  DOE  sites  are  maintained  in 


secured  buildings  with  access  limited  to 
those  whose  official  duties  require 
access;  during  nonbusiness  hours,  the 
records  are  in  secured  rooms  with 
access  controlled  by  security  guards. 
Any  records  maintained  by  other 
entities  will  be  maintained  in  a  similar 
fashion  in  accordance  with  DOE 
specifications.  Records  are  maintained 
in  lockable  cabinets,  in  secured 
buildings.  Access  is  limited  to 
individuals  having  a  need-to- know. 

Subsystem  A:  The  contract  stipulates 
that  the  contractor  will  exercise  all 
diligence  in  controlling  access  to  the 
records  maintained  under  the  program 
and  that  only  authorized  members  of  the 
contractor,  and  DOE  will  be  allowed  to 
use  the  data.  All  personnel  that  handle 
or  process  the  data  are  instructed  and 
cautioned  as  to  the  confidentiality  of  the 
data  and  its  proper  disposition. 

Subsystem  B:  Records  are  maintained 
in  lockable  cabinets,  in  secured 
buildings.  Access  is  limited  to 
individuals  having  a  need-to-know. 

RETENTION  AND  DISPOSAL: 

Records  retention  and  disposal 
authorities  are  contained  in  the  General 
Records  Schedule  and  DOE  records 
schedules  which  have  been  approved  by 
the  National  Archives  and  Records 
Administration.  Records  within  the 
EKDE  are  destroyed  by  shredding, 
burning,  or  burial  in  a  sanitary  landfill, 
as  appropriate. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Subsystem  A:  U.S.  Department  of 
Energy.  Administrator,  Energy 
Information  Administration,  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585. 

Subsystem  B:  U.S.  Department  of 
Energy,  Richland  Operations  Office,  PO 
Box  550  Richland,  WA  99352. 

NOTinCATION  PROCEDURE: 

Subsystem  A:  Requests  by  an 
individual  to  determine  if  a  system  of 
records  contains  information  about  him/ 
her  should  be  directed  to  the  Director. 
FOIA  and  Privacy  Act  Division,  U.S. 
Department  of  Energy,  1000 
Independence  Ave.,  S.W..  Washington, 
DC  20585. 

Subsystem  B:  Requests  by  an 
individual  to  determine  if  a  system  of 
records  contains  information  about  him/ 
her  should  be  directed  to,  the  Privacy 
Act  Officer,  U.S.  Department  of  Energy, 
Richland  Operations  Office,  PO  Box 
550.  Richland,  WA  99352,  in 
accordance  with  DOE's  Privacy  Act 
regulations  (10  CFR  part  1008,  45  FR 
61576.  September  16. 1980). 

b.  Required  identifying  information: 
Complete  name  at  the  time  of  study. 
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birthday,  social  security  number, 
current  name,  address,  and  telephone 
number. 

RECORD  ACCESS  PROCEDURES: 

Same  as  Notification  procedures 
above. 

CONTESTING  RECORD  PROCEDURES: 

Same  as  Notification  procedures 
above. 

RECORD  SOURCE  CATEGORIES: 

Subject  individual. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 
DOE-71 

SYSTEM  NAME: 

The  Radiation  Accident  Registry. 

SYSTEM  LOCATION: 

U.S.  Department  of  Energy.  Oak  Ridge 
Operations  Office.  PO  Box  2001.  Oak 
Ridge,  TN  37831. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Those  persons  accidentally  exposed 
to  acute  doses  of  ionizing  radiation  as 
defined  by  exposure  dose  criteria  agreed 
to  by  the  DOE  and  the  Nuclear 
Regulatory  Commission  (NRC)  by  an 
interagency  agreement.  The  dose  criteria 
established  by  this  agreement  include 
one  or  more  of  the  following:  Greater 
than  or  equal  to  25  REM  (Roentgen 
Equivalent  in  Man)  to  the  whole  body, 
active  blood  forming  organs  or  gonads; 
greater  than  or  equal  to  600  REM  to  skin 
of  the  whole  body  or  extremities;  greater 
than  or  equal  to  75  REM  to  other  tissues 
or  organs  from  an  external  source;  and 
greater  than  or  equal  to  1/2  NCRP 
maximum  permissible  organ  burden 
internally;  all  those  medical 
misadministrations  of  radioisotopes  that 
result  in  a  dose  or  organ  burden  equal 
to  or  greater  than  those  given  above. 

To  those  individuals  known  to  have 
been  involved  in  an  event  in  which  one 
or  more  other  persons  received  a  dose 
equal  to  or  in  excess  of  the  DOE/NRC 
criteria  but  whose  personal  dose  was 
less  than  these  criteria.  The  histories  of 
these  individuals  contribute  control 
population  data. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Official  accident  reports  including 
reports  of  those  accidents  that  have 
occurred  within  the  jurisdiction  of  the 
NRC  and  have  been  transferred  to  the 
DOE  for  the  Accident  Registry  according 
to  the  DOE/NRC  agreement;  names, 
addresses,  social  security  numbers,  date 
of  birth,  and  sex;  medical  records 
compiled  at  the  time  of  the  accident 


(such  records  include  physician  and 
hospital  records,  diagnostic  and 
laboratory  test  reports,  radiographs, 
EKGs,  and  radiation  exposure  report); 
medical  records  of  illnesses, 
examinations,  including  routine  follow- 
up  examinations,  and  investigations  that 
have  occurred  since  the  radiation 
exposure;  photographs  or  facsimiles  of 
radiation-induced  injuries;  search  and 
contact  information  for  registrants  not 
identified  and/or  located;  consent  to 
release  information  forms  completed  by 
registrants;  death  certificates;  anecdotal 
information;  correspondence  relating  to 
the  accident  and/or  the  individuals 
involved. 

ROUTME  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
VtiF  P<JRPOSES  OF  SUCH  USES: 

1 .  To  provide  a  current  record  of 
radiation  accidents  for  use  by  the  DOE. 
and  its  contractors  and  consultants;  to 
identify  specific  populations  for  use  in 
epidemiological  and  clinical  studies; 
and  to  conduct  medical  surveillance 
diuing  the  lifetime  of  the  registrants. 

2.  A  record  from  this  system  of 
records  may  be  disclosed  to  facilitate 
health  hazard  evaluations, 
epidemiological  studies,  or  public 
health  activities  required  by  law 
performed  by  personnel,  contractor 
personnel,  grantees,  and  cooperative 
agreement  holders  of  components  of  the 
Department  of  Health  and  Human 
Services,  including  the  National 
Institute  for  Occupational  Safety  and 
Health  and  the  National  Center  for 
Environmental  Health  of  the  Centers  for 
Disease  Control  and  Prevention,  and  the 
Agency  for  Toxic  Substances  and 
Disease  Registry  pursuant  to 
Memoranda  of  Understanding  between 
the  Department  and  the  Department  of 
Health  and  Human  Services  or  its 
components. 

3.  Subject  to  the  same  Privacy  Act 
limitations  appUcable  to  employees  of 
the  Department,  a  record  from  this 
system  of  records  may  be  disclosed  as 
a  routine  use  to  contractors,  grantees, 
participants  in  cooperative  agreements, 
collaborating  researchers,  or  their 
employees,  in  performance  of  health 
studies  or  related  health  or 
environmental  duties  pursuant  to  their 
contracts,  grants,  and  cooperating  or 
collaborating  research  agreements.  In 
order  to  perform  such  studies,  the 
Department,  its  contractors,  grantees, 
participants  in  cooperative  agreements, 
and  collaborating  researchers  may 
disclose  a  record  to:  Federal,  state  and 
local  health  and  medical  agencies  or 
authorities;  to  subcontractors  in  order  to 
determine  a  subject's  vital  status  or 
cause  of  death:  to  health  care  providers 


to  verify  a  diagnosis  or  cause  of  death; 
or  to  third  parties  to  obtain  current 
addresses  for  participants  in  health- 
related  studies,  surveys  and 
surveillances.  All  recipients  of  such 
records  are  required  to  comply  with  the 
Privacy  Act,  to  follow  prescribed 
measures  to  protect  personal  privacy, 
and  to  disclose  or  use  personally 
identifiable  information  only  for  the 
above  described  research  purposes. 

4.  A  record  from  this  system  of 
records  may  be  disclosed  to  members  of 
DOE  advisory  committees,  the 
Department  of  Health  and  Human 
Services  Advisory  Committee  on 
Projects  Related  to  Department  of 
Energy  Facilities  and  to  designated 
employees  of  Federal,  State,  or  local 
government  or  government-sponsored 
entities  authorized  to  provide  advice  to 
the  Department  concerning  health, 
safety  or  environmental  issues.  All 
recipients  of  such  records  are  required 
to  comply  with  the  Privacy  Act,  to 
follow  prescribed  measures  to  protect 
personal  privacy,  and  to  disclose  or  use 
personally  identifiable  information  only 
for  the  purpose  of  providing  advice  to 
the  Department  or  to  the  Department  of 
Health  and  Human  Services. 

5.  A  record  from  this  system  of 
records  may  be  disclosed,  as  a  routine 
use,  (a)  to  appropriate  parties  engaged  in 
litigation  or  in  preparation  of  possible 
litigation,  such  as  potential  vdtnesses, 
for  the  purpose  of  securing  their 
testimony  when  necessary;  (b)  to  courts, 
magistrates  or  administrative  tribunals; 
(c)  to  parties  and  their  attorneys  for  the 
purpose  of  proceeding  with  litigation  or 
settlement  of  disputes;  and  (d)  to 
individuals  seeking  information  by 
using  established  discovery  procedures, 
whether  in  connection  with  civil, 
criminal,  or  regulatory  proceedings. 

6.  A  record  from  this  system  of 
records  may  be  disclosed,  as  a  routine 
use,  to  DOE  contractors  in  performance 
of  their  contracts,  and  their  officers  and 
employees  who  have  a  need  for  the 
record  in  the  performance  of  their  duties 
subject  to  the  same  limitations 
applicable  to  DOE  officers  and 
employees  under  the  Privacy  Act. 

7.  A  record  in  this  system  of  records 
may  be  disclosed,  as  a  routine  use,  to  a 
member  of  Congress  submitting  a 
request  involving  the  individual  when 
the  individual  is  a  constituent  of  the 
member  and  has  requested  assistance 
irom  the  member  with  respect  to  the 
subject  matter  of  the  record. 

8.  A  record  in  this  system  of  records 
which  contains  medical  and/or 
psychological  information  may  be 
disclosed,  as  a  routine  use,  to  the 
physician  or  mental  health  professional 
of  any  individual  submitting  a  request 
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for  access  to  the  record  under  the 
Privacy  Act  of  1974  and  DOE's  Privacy 
Act  regulations  if,  in  its  sole  judgment 
and  good  faith,  EXDE  believes  that 
disclosure  of  the  medical  and/or 
psychological  information  directly  to 
the  individual  who  is  the  subject  of  the 
record  could  have  an  adverse  effect 
upon  that  individual,  in  accordance 
with  the  provisions  of  5  U.S.C. 
552a(fi(3)  arid  applicable  DOE 
regulations. 

POLICIES,  AND  PRACTICES  FOR  STORING. 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE; 

Paper  records,  computer  tapes, 
computer  printouts,  punched  cards, 
disc,  magnetic  tape,  and  microfilm. 

retrievability: 
By  nartie  and  social  security  number. 

safeguards: 

Records  are  maintained  in  locked 
security  areas  in  locked  file  cabinets. 
Access  is  limited  to  individuals  whose 
official  duties  require  access. 

retention  and  disposal: 

Records  retention  and  disposal 
authorities  are  contained  in  the  General 
Records  Schedule  and  DOE  records 
schedules  which  have  been  approved  by 
the  National  Archives  and  Records 
Administration.  Records  within  the 
EMDE  are  destroyed  by  shredding, 
burning,  or  burial  in  a  sanitary  landfill, 
as  appropriate. 

system  manager(s)  and  address: 

U.S.  Department  of  Energy.  Oak  Ridge 
Operations  Office,  PO  Box  2001,  Oak 
Ridge.  TN  37831. 

notification  procedure: 

a.  Requests  by  an  individual  to 
determine  if  a  system  of  records 
contains  information  about  him/her 
should  be  directed  to  the  Privacy  Act 
Officer,  Department  of  Energy,  Oak 
Ridge  Operation  Office,  PO  Box  2001, 
Oak  Ridge,  TN  37831,  in  accordance 
with  DOE'S  Privacy  Act  regulations  (10 
CFR  part  1008  (45  FR  61576,  September 
16. 1980)). 

b.  Required  identifying  information: 
Name,  social  security  number,and  time 
period. 

record  access  procedures: 

Same  as  Notification  procedures 
above. 

contesting  record  procedures: 

Same  as  Notification  procedures 
above. 


RECORD  SOURCE  CATEGORIES: 

The  individual,  medical  records, 
physicians,  medical  institutions,  and 
reports  of  incident/accident/accident 
investigations  from  private  and  public 
sources,  radiation  dosimetry  records, 
security  clearance  records,  and 
employment  records. 

SYSTEM  EX^IPTED  FROM  CERTAIN  PROVISION  OF 
THE  ACT: 


None. 
DOE-72 

SYSTEM  NAME: 

The  Department  of  Energy  Radiation 
Study  Registry. 

SYSTEM  LOCATION: 

U.S.  Department  of  Energy,  Oak  Ridge 
Operations  Office,  PO  Box  2001,  Oak 
Ridge,  TN  37831. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Registrants  are  those  present  and 
former  employees  of  contractors  of  the 
DOE  and  its  predecessor  organizations 
including  the  Manhattan  District, 
USAEC,  and  ERDA,  and  present  and 
former  civilian  employees  in  the  DOE 
Naval  Reactor  Program  who  received  a 
whole  body  exposure  of  ionizing 
radiation  equal  to  or  in  excess  of  5  REM 
in  any  1  year. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 
Rosters  of  names  of  individuals 
meeting  the  above  criteria  for  inclusion 
in  the  Registry  submitted  through  the 
DOE  field  operation  officers  from  DOE 
owned  and  operated  faciUties  and  sites. 
In  addition  to  names  of  such 
individuals,  these  rosters  include  social 
security  number  or  other  identifying 
information,  sex,  race,  date  of  birth,  date 
and/or  place  of  death,  first  date  of  hire, 
last  date  of  termination,  continuity  of 
hire,  year  in  which  they  received  first 
dose  greater  than  or  equal  to  5  REM, 
actual  radiation  dose  in  excess  of  5 
REM.  and  total  career  radiation 
exposure  dose. 

Original  or  copied  lifetime  medical 
records  from  plant  and  private 
physicians  and  hospitals  including 
routine  physical  examinations,  reports 
of  diagnostic  and  laboratory  tests, 
radiographs,  EKG's.  etc..  or  abstracted 
portions  of  such  records  as  are  required 
for  the  purposes  of  this  study. 

Search  and  contact  information  for 
registrants  who  are  no  longer  employed 
at  qualified  sites  or  who  are  deceased. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

1.  To  provide  a  current  record  of 
registrants  for  use  by  DOE.  its 


contractors,  and  consultants;  to  identify 
specific  populations  for  use  in 
epidemiological  and  clinical  studies:  to 
conduct  medical  surveillance  during  the 
lifetime  of  the  registrants. 

2.  A  record  fi-om  this  system  of 
records  may  be  disclosed  to  facilitate 
health  hazard  evaluations, 
epidemiological  studies,  or  public 
health  activities  required  by  law 
performed  by  personnel,  contractor 
personnel,  grantees,  and  cooperative 
agreement  holders  of  components  of  the 
Department  of  Health  and  Human 
Services,  including  the  National 
Institute  for  Occupational  Safety  and 
Health  and  the  Natipnal  Center  for 
Environmental  Health  of  the  Centers  for 
Disease  Control  and  Prevention,  and  the 
Agency  for  Toxic  Substances  and 
Disease  Registry  pursuant  to 
Memoranda  of  Understanding  between 
the  Department  and  the  Department  of 
Health  and  Human  Services  or  its 
components. 

3.  Subject  to  the  same  Privacy  Act 
limitations  applicable  to  employees  of 
the  Department,  a  record  from  this 
system  of  records  may  be  disclosed  as 
a  routine  use  to  contractors,  grantees, 
participants  in  cooperative  agreements, 
collaborating  researchers,  or  their 
employees,  in  performance  of  health 
studies  or  related  health  or 
environmental  duties  pursuant  to  their 
contracts,  grants,  and  cooperating  or 
collaborating  research  agreements.  In 
order  to  perform  such  studies,  the 
Department,  its  contractors,  grantees, 
participants  in  cooperative  agreements, 
and  collaborating  researchers  may 
disclose  a  record  to:  Federal,  state  and 
local  health  and  medical  agencies  or 
authorities;  to  subcontractors  in  order  to 
determine  a  subject's  vital  status  or 
cause  of  death;  to  health  care  providers 
to  verify  a  diagnosis  or  cause  of  death; 
or  to  third  parties  to  obtain  current 
addresses  for  participants  in  health- 
related  studies,  surveys  and 
surveillances.  All  recipients  of  such 
records  are  required  to  comply  with  the 
Privacy  Act,  to  follow  prescribed 
measures  to  protect  personal  privacy, 
and  to  disclose  or  use  personally 
identifiable  information  only  for  the 
above  described  research  purposes. 

4.  A  record  from  this  system  of 
records  may  be  disclosed  to  members  of 
DOE  advisory  committees,  the 
Department  of  Health  and  Human 
Services  Advisory  Committee  on 
Projects  Related  to  Department  of 
Energy  Facilities  and  to  designated 
employees  of  Federal,  State,  or  local 
govenmient  or  government-sponsored 
entities  authorized  to  provide  advice  to 
the  Department  concerning  health, 
safety  or  environmental  issues.  All 
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recipients  of  such  records  are  required 
to  comply  with  the  Privacy  Act,  to 
follow  prescribed  measures  to  protect 
personal  privacy,  and  to  disclose  or  use 
personally  identifiable  information  only 
for  the  purpose  of  providing  advice  to 
the  Department  or  to  the  Department  of 
Health  and  Human  Services. 

5.  A  record  from  this  system  of 
records  may  be  disclosed,  as  a  routine 
use,  (a)  to  appropriate  parties  engaged  in 
litigation  or  in  preparation  of  possible 
litigation,  such  as  potential  witnesses, 
for  the  purpose  of  securing  their 
testimony  when  necessary;  (b)  to  courts, 
magistrates  or  administrative  tribunals; 
(c)  to  parties  and  their  attorneys  for  the 
purpose  of  proceeding  with  litigation  or 
settlement  of  disputes;  and  (d)  to 
individuals  seeking  information  by 
using  established  discovery  procedures, 
whether  in  connection  with  civil, 
criminal,  or  regulatory  proceedings. 

6.  A  record  from  this  system  of 
records  may  be  disclosed,  as  a  routine 
use,  to  DOE  contractors  in  performance 
of  their  contracts,  and  their  officers  and 
employees  who  have  a  need  for  the 
record  in  the  performance  of  their  duties 
subject  to  the  same  limitations 
applicable  to  DOE  officers  and 
employees  under  the  Privacy  Act. 

7.  A  record  in  this  system  of  records 
may  be  disclosed,  as  a  routine  use,  to  a 
member  of  Congress  submitting  a 
request  involving  the  individual  when 
the  individual  is  a  constituent  of  the 
member  and  has  requested  assistance 
from  the  member  with  respect  to  the 
subject  matter  of  the  record. 

8.  A  record  in  this  system  of  records 
which  contains  medical  and/or 
psychological  information  may  be 
disclosed,  as  a  routine  use,  to  the 
physician  or  mental  health  professional 
of  any  individual  submitting  a  request 
for  access  to  the  record  under  the 
Privacy  Act  of  1974  and  DOE's  Privacy 
Act  regulations  if,  in  its  sole  judgment 
and  good  faith,  DOE  believes  that 
disclosure  of  the  medical  and/or 
psychological  information  directly  to 
the  individual  who  is  the  subject  of  the 
record  could  have  an  adverse  effect 
upon  that  individual,  in  accordance 
with  the  provisions  of  5  U.S.C. 
552a(f)(3)  and  applicable  DOE 
regulations. 

POLICIES  AND  PRACTICES  FOR  STORING,  ' 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records,  computer  tapes, 
computer  printouts,  punched  cards, 
discs,  magnetic  tape,  and  microfilm. 

RETRIEVABILrrV: 

By  name  and  social  security  number. 


SAFEGUARDS: 

Records  are  meuntained  in  locked 
security  areas  in  locked  file  cabinets. 
Access  is  limited  to  individuals  whose 
official  duties  require  access. 

RETENTION  AND  DISPOSAL: 

Records  retention  and  disposal 
authorities  are  contained  in  the  General 
Records  Schedule  and  DOE  records 
schedules  which  have  been  approved  by 
the  National  Archives  and  Records 
Administration.  Records  within  the 
DOE  are  destroyed  by  shredding, 
burning,  or  burial  in  a  sanitary  landfill, 
as  appropriate. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

U.S.  Department  of  Energy,  Oak  Ridge 
Operations  Office,  PO  Box  2001,  Oak 
Ridge,  TN  37831. 

NOTIFICATION  PROCEDURE: 

a.  Requests  by  an  individual  to 
determine  if  a  system  of  records 
contains  information  about  him/her 
should  be  directed  to  the  Privacy  Act 
Officer,  Department  of  Energy,  Oak 
Ridge  Operations  Office,  PO  Box  2001, 
Oak  Ridge,  TN  37831,  in  accordance 
with  DOE's  Privacy  Act  regulations  (10 
CFR  part  1008  (45  FR  61576.  Seotember 
16. 1980)). 

b.  Required  identifying  information: 
Complete  name,  social  security  number, 
and  time  period. 

RECORD  ACCESS  PROCEDURES: 

Same  as  Notification  procedures 
above. 

CONTESTING  RECORD  PROCEDURES: 

Same  as  Notification  procedures 
above. 

RECORD  SOURCE  CATEGORIES: 

The  individual,  medical  records, 
physicians,  medical  institutions,  and 
reports  of  incident/accident 
investigations  from  private  and  public 
sources,  radiation  dosimetry  records, 
security  clearance  records,  and 
employment  records. 

SYSTEM  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 
DOE-73 
SYSTEM  NAME: 

The  US-DTPA  Registry. 

SYSTEM  location: 

U.S.  Department  of  Energy,  Oak  Ridge 
Operations  Office,  PO  Box  2001.  Oak 
Ridge,  TN  37831. 

CATEGORIES  OF  INDIVIDUAL  COVERED  BY  THE 
SYSTEM: 

Registrants  are  those  individuals  who, 
because  of  real  or  suspected  internal 


contamination  with  transuranic 
elements,  have  received 
diethylenetriaminepentaacetic  acid 
(DTP A),  in  the  calcium  or  zinc  form 
during  the  course  of  chelation  therapy. 
Administration  of  the  agent  DTPA  is 
limited  to  physicians  who  are  co- 
investigators  with  the  DOE  contractor 
staff  on  the  Investigative  New  Drug 
License  of  the  Food  and  Drug 
Administration. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  records  compiled  by  the 
physician  administering  DTPA  in  the 
event  of  an  exposure  that  was  known  to 
have  or  was  suspected  of  having  caused 
transuranic  contamination  internally 
requiring  chelation  therapy  with  DTPA. 
These  records  include  a  description  of 
the  exposure,  the  results  of  serial 
bioassays  and  investigations  conducted 
to  evaluate  the  level  of  internal 
contamination  and  the  efficacy  of 
subsequent  chelation  by  DTPA.  The 
form  of  DTPA  and  the  route  and 
fi^quency  of  administration  are 
recorded  together  with  any  untoward 
effects  of  the  therapy. 

Name,  social  security  numbers  or 
other  identifiers  and  vital  status  of 
treated  persons.  The  last  known  address 
and  the  name  of  the  private  physicians 
of  individuals  who  have  relocated  or 
who  are  no  longer  within  the  practice  of 
the  administering  physician(s)  are 
included  in  the  DTPA  Registry  to 
facilitate  the  search  and  contact  of  these 
individuals;  medical  records  of 
illnesses,  examinations,  including 
routine  follow-up  examinations, 
investigations,  etc.,  that  have  occurred 
since  the  initial  administration  of 
DTPA;  and  death  certificate. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

1.  To  provide  a  current  record  of 
individuals  treated  with  DTPA  for  use 
by  the  DOE  and  its  contractors  and 
consultants;  identify  by  epidemiological 
methods  any  long-term  untoward  effects 
associated  with  DTPA  therapy;  to 
provide  information  to  FDA  in  accord 
vdth  the  IND  Ucense  and  issuances. 

2.  A  record  from  this  system  of 
records  may  be  disclosed  to  facilitate 
health  hazard  evaluations, 
epidemiological  studies,  or  public 
health  activities  required  by  law 
performed  by  personnel,  contractor 
personnel,  grantees,  and  cooperative 
agreement  holders  of  components  of  the 
Depeirtment  of  Health  and  Human 
Services,  including  the  National 
Institute  for  Occupational  Safety  and 
Health  and  the  National  Center  for 
Environmental  Health  of  the  Centers  for 
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Disease  Control  and  Prevention,  and  the 
Agency  for  Toxic  Substances  and 
Disease  Registry  pursuant  to 
Memoranda  of  Understanding  between 
the  Department  and  the  Department  of 
Health  and  Human  Services  or  its 
components. 

3.  Subject  to  the  same  Privacy  Act 
limitations  applicable  to  employees  of 
the  Department,  a  record  from  this 
system  of  records  may  be  disclosed  as 
a  routine  use  to  contractors,  grantees, 
participants  in  cooperative  agreements, 
collaborating  researchers,  or  their 
employees,  in  performance  of  health 
studies  or  related  health  or 
environmental  duties  pursuant  to  their 
contracts,  grants,  and  cooperating  or 
collaborating  research  agreements,  hi 
order  to  perform  such  studies,  the 
Department,  its  contractors,  grantees, 
participants  in  cooperative  agreements, 
ind  collaborating  researchers  may 
disclose  a  record  to:  Federal,  state  and 
local  health  and  medical  agencies  or 
authorities;  to  subcontractors  in  order  to 
determine  a  subject's  vital  status  or 
cause  of  death;  to  health  care  providers 
to  verify  a  diagnosis  or  cause  of  death; 
or  to  third  parties  to  obtain  current 
addresses  for  participants  in  health- 
related  studies,  surveys  and 
surveillances.  All  recipients  of  such 
records  are  required  to  comply  with  the 
Privacy  Act,  to  follow  prescribed 
measures  to  protect  personal  privacy, 
and  to  disclose  or  use  personally 
identifiable  information  only  for  the 
above  described  research  purposes. 

4.  A  record  from  this  system  of 
records  may  be  disclosed  to  members  of 
DOE  advisory  committees,  the 
Department  of  Health  and  Human 
Services  Advisory  Committee  on 
Projects  Related  to  Department  of 
Energy  Facilities  and  to  designated 
employees  of  Federal,  State,  or  local 
government  or  government-sponsored 
entities  authorized  to  provide  advice  to 
the  Department  concerning  health, 
safety  or  environmental  issues.  All 
recipients  of  such  records  are  required 
to  comply  with  the  Privacy  Act,  to 
follow  prescribed  measures  to  protect 
personal  privacy,  and  to  disclose  or  use 
personally  identifiable  information  only 
for  the  purpose  of  providing  advice  to 
the  Department  or  to  the  Department  of 
Health  and  Human  Services. 


5.  A  record  from  this  system  of 
records  may  be  disclosed,  as  a  routine 
use,  (a)  to  appropriate  parties  engaged  in 
litigation  or  in  preparation  of  possible 
Utigation,  such  as  potential  witnesses, 
for  the  piupose  of  securing  their 
testimony  when  necessary;  (b)  to  courts, 
magistrates  or  administrative  tribunals; 
(c)  to  parties  and  their  attorneys  for  the 
purpose  of  proceeding  with  Utigation  or 
settlement  of  disputes;  and  (d)  to 
individuals  seeking  information  by 
using  established  discovery  procedvues, 
wheSier  in  connection  with  civil, 
criminal,  or  regulatory  proceedings. 

6.  A  record  from  this  system  of 
records  may  be  disclosed,  as  a  routine 
use,  to  DOE  contractors  in  performance 
of  their  contracts,  and  their  officers  and 
employees  who  have  a  need  for  the 
record  in  the  performance  of  their  duties 
subject  to  the  same  limitations 
applicable  to  DOE  officers  and 
employees  under  the  Privacy  Act. 

7.  A  record  in  this  system  of  records 
may  be  disclosed,  as  a  routine  use.  to  a 
member  of  Congress  submitting  a 
request  involving  the  individual  when 
the  individual  is  a  constituent  of  the 
member  and  has  requested  assistance 
bom  the  member  with  respect  to  the 
subject  matter  of  the  record. 

8.  A  record  in  this  system  of  records 
which  contains  medical  and/or 
psychological  information  may  be 
disclosed,  as  a  routine  use,  to  the 
physician  or  mental  health  professional 
of  any  individual  submitting  a  request 
for  access  to  the  record  under  the 
Privacy  Act  of  1974  and  DOE's  Privacy 
Act  regulations  if,  in  its  sole  judgment 
and  good  faith,  DOE  believes  that 
disclosure  of  the  medical  and/or 
psychological  information  directly  to 
the  individual  who  is  the  subject  of  the 
record  could  have  an  adverse  effect 
upon  that  individual,  in  accordance 
with  the  provisions  of  5  U.S.C. 
552a(f)(3)  and  appUcable  DOE 
regulations. 

POLICtES  AND  PRACTICES  FOfl  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records,  computer  tapes, 
computer  printouts,  pimched  cards, 
discs,  magnetic  tape,  and  microfilm. 


retrevabiuty: 
By  name  and  social  security  number. 

SAFEGUARGS: 

Records  are  maintained  in  locked 
security  areas  in  locked  file  cabinets. 
Access  is  limited  to  individuals  whose 
official  duties  require  access. 

RETENTION  AND  DISPOSAL: 

Records  retention  and  disposal 
authorities  are  contained  in  the  General 
Records  Schedule  and  DOE  records 
schedules  which  have  been  approved  by 
the  National  Archives  and  Records 
Administration.  Records  within  the 
DOE  are  destroyed  by  shredding, 
burning,  or  burial  in  a  sanitary  landfill, 
as  appropriate. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

U.S.  Department  of  Energy,  Oak  Ridge 
Operations  Office,  PO  Box  2001,  Oak 
Ridge,  TN  37831. 

NOTIFICATION  PROCEDURE: 

a.  Requests  by  an  individual  to 
determine  if  a  system  of  records 
contains  information  about  him/her 
should  be  directed  to  the  Privacy  Act 
Officer.  Department  of  Energy.  Oak 
Ridge  Operations  Office.  PO  Box  2001. 
Oak  Ridge.  TN  37831,  in  accordance 
with  the  DOE'S  Privacy  Act  regulations 
(10  CFR  part  1008  {45  FR  61576, 
September  16,  1980)). 

RECORD  ACCESS  PROCEDURES: 

Same  as  Notification  procedures 
above. 

CONTESTING  RECORD  PROCEDURES: 

Same  as  Notification  procedures 
above. 

RECORD  SOURCE  CATEGORIES: 

The  individual,  medical  records, 
physicians,  medical  institutions,  and 
reports  of  incident/ accident 
investigations  from  private  and  public 
sources,  radiation  dosimetry  records, 
security  clearance  records,  and 
employment  records. 

SYSTEM  EXEMPT  FROM  CERTAIN  PROVISIONS  OF 
THE  ACT: 

None. 
[FR  Doc.  95-15584  Filed  6-27-95;  8:45  ami 
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DEPARTMEMT  OF  COMMERCE 
International  Trade  Administration 

[C-433-806] 

Final  Affirmative  Countervailing  Duty 
Determination:  Certain  Oil  Country 
Tubular  Goods  ( "OCTG")  From  Austria 

agency:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 
EFFECTIVE  DATE:  June  28,  1995. 
FOR  FURTHER  INFORMATK>N  CONTACT: 
Jennifer  Yeske  or  Daniel  Lessard,  Office 
of  Countervailing  Investigations.  Import 
Administration,  U.S.  Department  of 
Commerce.  Room  3099, 14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230;  telephone  (202)  482-0189  or 
482-1778,  respectively. 

Final  Determination 

The  Department  of  Commerce  ("the 
Department")  determines  that  benefits 
which  constitute  subsidies  writhin  the 
meaning  of  section  701  of  the  Tariff  Act 
of  1930,  as  amended  ("the  Act"),  are 
being  provided  to  manufacturers, 
producers,  or  exporters  in  Austria  of 
certain  oil  country  tubular  goods 
("OCTG").  For  information  on  the 
estimated  net  subsidy,  please  see  the 
Suspension  of  Liquidation  section  of 
diis  notice. 

Case  History 

Since  the  pubUcation  of  the  notice  of 
the  preliminary  determination  in  the 
Federal  Register  (60  FR  4600,  January 
24,  1995),  the  following  events  have 
occurred.  On  February  2, 1995,  pursuant 
to  a  request  by  Voest-Alpine  Stahlrohr 
Kindberg  ("Kindberg"),  the  Department 
postponed  the  final  determination  in  the 
companion  antidumping  investigation 
(60  FR  6512)  until  not  later  than  June 
19, 1995.  Because  this  investigation  is 
ahgned  with  the  companion 
antidumping  investigation,  we  notified 
parties  that  the  final  determination  in 
this  investigation  would  also  be  made 
no  later  than  June  19. 1995. 

We  conducted  verification  of  the 
responses  submitted  by  the  Government 
of  Austria  ("GOA")  and  Voest-Alpine 
Stahlrohr  Kindberg  ("Kindberg")  from 
February  27  through  March  8, 1994. 
Both  respondents  and  petitioners 
submitted  case  and  rebuttal  briefs  on 
May  23  and  May  30, 1995,  respectively. 
A  hearing  was  not  requested. 

Scope  of  the  Investigation 

For  purposes  of  this  investigation, 
OCTG  are  hollow  steel  products  of 
circular  cross-section,  including  oil  well 
casing,  tubing,  and  drill  pipe,  of  iron 
(other  than  cast  iron)  or  steel  (both 


carbon  and  alloy),  whether  seamless  or 
welded,  whether  or  not  conforming  to 
American  Petroleum  Institute  (API)  or 
non-API  specifications,  whether 
finished  or  unfinished  (including  green 
tubes  and  limited  service  OCTG 
products).  This  scope  does  not  cover 
casing,  tubing,  or  drill  pipe  containing 
10.5  percent  or  more  of  chromium.  The 
OCTG  subject  to  this  investigation  are 
currently  classified  in  the  Harmonized 
Tariff  Schedule  of  the  United  States 
(HTSUS)  under  item  numbers: 
7304.20.10.10,  7304.20.10.20. 
7304.20.10.30,  7304.20.10.40. 
7304.20.10.50,  7304.20.10.60, 
7304.20.10.80,  7304.20.20.10, 
7304.20.20.20,  7304.20.20.30. 
7304.20.20.40,  7304.20.20.50, 

7304.20.20.60,  7304.20.20.80, 

7304.20.30.10,  7304.20.30.20, 

7304.20.30.30,  7304.20.30.40, 

7304.20.30.50,  7304.20.30.60, 

7304.20.30.80,  7304.20.40.10. 

7304.20.40.20,  7304.20.40.30. 

7304.20.40.40.  7304.20.40.50. 

7304.20.40.60,  7304.20.40.80, 

7304.20.50.15.  7304.20.50.30, 

7304.20.50.45,  7304.20.50.60, 

7304.20.50.75.  7304.20.60.15. 

7304.20.60.30.  7304.20.60.45. 

7304.20.60.60.  7304.20.60.75. 

7304.20.70.00.  7304.20.80.30, 

7304.20.80.45,  7304.20.80.60. 

7305.20.20.00,  7305.20.40.00. 

7305.20.60.00.  7305.20.80.00. 

7306.20.10.30,  7306.20.10.90. 

7306.20.20.00.  7306.20.30.00. 

7306.20.40.00,  7306.20.60.10, 

7306.20.60.50,  7306.20.80.10.  and 

7306.20.80.50. 
After  the  pubUcation  of  the 

preliminary  determination,  we  found 

that  HTSUS  item  numbers 

7304.20.10.00,  7304.20.20.00, 

7304.20.30.00,  7304.20.40.00. 

7304.20.50.10.  7304.20.50.50. 

7304.20.60.10.  7304.20.60.50.  and 

7304.20.80.00  were  no  longer  valid 

HTSUS  item  numbers.  Accordingly. 

these  nxmibers  have  been  deleted  from 

the  scope  definition. 
Although  the  HTSUS  subheadings  are 

provided  for  convenience  and  customs 

purposes,  our  written  description  of  the 

scope  of  this  investigation  is  dispositive. 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  and  to  the 
Department's  regulations  are  references 
to  the  provisions  as  they  existed  on 
December  31, 1994.  References  to  the 
Coimtervailing  Duties:  Notice  of 
Proposed  Rulemaking  and  Request  for 
Public  Comments,  54  FR  23366  (May  31 
1989)  ("Proposed  Regulations"),  which 
has  been  withdrawn,  are  provided 


solely  for  further  explanation  of  the 
Department's  CVD  practice. 

Injury  Test 

Because  Austria  is  a  "country  under 
the  Agreement"  within  the  meaning  of 
section  701(b)  of  the  Act,  the  U.S. 
International  Trade  Commission  ("ITC") 
must  determine  whether  imports  of 
OCTG  fi-om  Austria  materially  injure,  or 
threaten  material  injury  to,  a  U.S. 
industry.  On  August  24, 1994.  the  ITC 
published  its  preliminarily 
determination  that  there  is  a  reasonable 
indication  that  an  industry  in  the 
United  States  is  being  materially  injured 
or  threatened  v«th  material  injury  by 
reasons  of  imports  from  Austria  of  the 
subject  merchandise  (59  FR  43591. 
August  24.  1994). 

Corporate  History  of  Respondent 
Kindberg 

Prior  to  1987,  the  subject  merchandise 
was  produced  in  the  steel  division  of 
Voest-Alpine  AG  ("VAAG"),  a  large 
conglomerate  which  also  had 
engineering  and  finished  products 
divisions.  In  1987.  VAAG  underwent  a 
major  restructuring  and  several  new 
companies  were  formed  from  the  three 
major  divisions  of  VAAG.  The  steel 
division  was  incorporated  as  Voest- 
Alpine  Stahl  GmbH,  Linz  ("VA  Linz"). 
Among  VA  Linz's  separately 
incorporated  subsidiaries  were  Kindberg 
and  Voest-Alpine  Stahl  Donawitz  GmbH 
("Donawitz").  VAAG  became  a  holding 
company  for  VA  Linz  and  its  other 
former  divisions. 

In  1988,  VAAG  transferred  its 
ownership  interest  in  VA  Linz  to  Voest- 
Alpine  Stahl  AG  ("VAS").  At  the  same 
time,  Kindberg  became  a  subsidiary  of 
Donawitz.  Donawitz  and  other 
companies  were  owned  by  VAS.  which 
in  turn  was  owned  by  VAAG. 
In  1989.  VAS  and  all  other 
subholdings  of  VAAG  were  transferred 
to  Industrie  und  Beteiligungsverwaltung 
GmbH  ("IBVG").  In  1990,  IBVG,  in  turn, 
was  renamed  Austrian  Industries  AG 
("AI").  VAAG  remained  in  existence, 
but  separate  from  IBVG  and  AI,  holding 
only  residual  liabilities  and  non-steel 

assets. 

In  1991,  as  part  of  the  reorganization 
of  the  long  products  operations. 
Donawitz  was  spUt.  The  rail  division 
remained  with  die  existing  company 
(i.e.,  Donawitz).  however,  the  name  of 
the  company  was  changed  to  Voest- 
Alpine  Schienen  GmbH  ("Schienen"). 
In  addition  to  producing  rails,  Schienen 
also  became  the  holding  company  for 
Kindberg  and  the  other  Donawitz 
subsidiaries.  The  metallurgical  division 
of  the  former  Donawitz  was 
incorporated  as  a  new  company  and  was 


named  Voest-Alpine  Stahl  Donawitz 
("Donawitz  II"). 

Equityworthiness 

As  discussed  below,  we  have 
determined  that  the  GOA  provided 
equity  infusions,  through  the  state- 
owned  industry  holding  company, 
Osterreichische  Industrieholding- 
Aktiengesellschaft  ("OIAG"),  to  VAAG 
in  the  years  1983,  1984,  and  1986,  and 
to  Kindberg  in  1987.  In  order  for  the 
Department  to  find  an  equity  infusion 
countervailable.  it  must  be  determined 
that  the  infusion  is  provided  on  terms 
inconsistent  with  commercial 
considerations.  Petitioners  have  alleged 
that  VAAG  and  Kindberg  were 
unequityworthy  in  the  years  in  which 
they  received  equity  infusions  and  that 
the  equity  infusions  were,  therefore, 
inconsistent  with  commercial 
considerations.  According  to 
§  355.44(e)(2)  of  the  Department's 
Proposed  Regulations,  for  a  company  to 
be  equityworthy  it  must  show  the  ability 
to  generate  a  reasonable  rate  of  return 
within  a  reasonable  period  of  time.  A 
detailed  equityworthiness  analysis  can 
be  foimd  in  the  Department's 
Concurrence  Memorandum  dated  June 
19,  1995.  A  summary  of  that  analysis 
follows. 

In  the  Final  Affirmative 
Countervailing  Duty  Determination: 
Certain  Steel  Products  fi-om  Austria,  58 
FR  37217  (July  9, 1993)  ("Certain 
Steel"),  the  Department  found  VAAG  to 
be  unequityworthy  in  the  years  1978-84 
and  1986.  Respondents  have  not 
questioned  this  determination  and  no 
additional  information  concerning  that 
period  has  come  to  light.  Therefore,  we 
determine  VAAG  to  be  unequityworthy 
during  the  period  1978-84,  and  for 
1986. 

With  respect  to  the  equityworthiness 
of  Kindberg  in  1987,  we  have  further 
examined  the  information  provided 
regarding  Kindberg's  future  prospects. 
This  information  included  a  more 
detailed  excerpt  of  the  VA  Neu  study 
than  was  available  at  the  time  of  the 
preliminary  determination,  OIAG 
Finance  Concepts,  and  an  internal 
operating  forecast  performed  by 
Kindberg.  Although  the  forecasts  show 
a  trend  toward  profitability,  they  fail  to 
establish  that  Kindberg  would  generate 
a  reasonable  rate  of  return  in  a 
reasonable  period  of  time.  Therefore,  we 
determine  that  the  1987  equity  infusion 
into  Kindberg  was  inconsistent  with 
commercial  considerations.  We  also 
reaffirm  our  preliminary  determination, 
based  on  our  analysis  from  Certain 
Steel,  that  VAAG's  poor  performance 
prior  to  the  restructuring  supports  a 
finding  that  the  1987  infusion  into 


Kindberg  was  inconsistent  with 
commercial  considerations. 

Allocation  of  Non-Recurring  Benefits 

We  have  determined  that  the 
subsidies  received  by  Kindberg  are 
"non-recurring"  because  the  benefits  are 
exceptional  and  the  recipient  could  not 
expect  to  receive  them  on  an  ongoing 
basis  (see,  the  General  Issues  Appendix 
to  the  Final  Countervailing  Duty 
Determination:  Certain  Steel  Products 
from  Austria  ("GIA"),  58  FR  37225. 
37226  (July  9. 1993)).  Consequently,  as 
explained  in  §  355.49  of  the  Proposed 
Regulations,  we  have  allocated  the 
benefits  over  a  period  equal  to  the 
average  useful  life  of  assets  in  the 
indiistry. 

A  company-specific  discount  rate  was 
not  available  for  the  allocation. 
Therefore,  we  have  used  the  bond  rate 
designated  as  being  for  "Industry  and 
other  Austrian  Issuers"  in  the  Austrian 
National  Bank's  Annual  Report. 
Although  respondents  reported  an 
alternative  borrowing  rate  to  be  used  as 
the  discount  rate,  we  verified  that  their 
proposed  rate  reflected  large 
goverrunent  borrowings.  Because  we  are 
measuring  the  benefit  to  the  recipient 
company,  we  prefer  a  commercial 
benchmark.  Therefore,  we  have  rejected 
the  rate  dominated  by  government 
borrowing  and  selected  instead  a  rate 
which  reflects  what  it  costs  businesses 
to  borrow. 

Calculation  of  the  Benefit 

For  purposes  of  this  final 
determination,  the  period  for  which  we 
are  measuring  subsidies  (the  POI)  is 
calendar  year  1993.  In  determining  the 
benefits  received  under  the  various 
programs  described  below,  we  used  the 
folloMring  calculation  methodology.  We 
first  calculated  the  benefit  attributable 
to  the  POI  for  each  countervailable 
program,  using  the  methodologies 
described  in  each  program  section 
below.  For  each  program,  we  then 
divided  the  benefit  attributable  to 
Kindberg  in  the  POI  by  Kindberg's  total 
sales  revenue.  Next,  we  added  the 
benefits  for  all  programs  to  arrive  at 
Kindberg's  total  subsidy  rate.  Because 
Kindberg  is  the  only  respondent 
company  in  this  investigation,  this  rate 
is  also  the  country-vvide  rate. 

Based  upon  our  analysis  of  the 
petition,  responses  to  our 
questioimaires,  verifications  and 
comments  made  by  interested  parties, 
we  determine  the  following: 

A.  Programs  Determined  To  Be 
Countervailable 

We  determine  that  subsidies  are  being 
provided  to  manufacturers,  producers. 


or  exporters  in  Austria  of  OCTG  under 
the  following  programs: 

1 .  Equity  Infusions  to  Voest-Alpine  AG 
(VAAG):  1983.  1984  and  1986 

The  GOA  provided  equity  infusions 
through  OIAG  to  VAAG  in  1983, 1984 
and  1986,  while  VAAG  owned  the 
facilities  which  became  Kindberg,  the 
producer  of  the  subject  merchandise. 
The  1983  and  1984  infusions  were  given 
by  OIAG  pursuant  to  Law  589/1983.  The 
1986  equity  infusion  was  given  as  an 
advance  payment  for  funds  to  be 
provided  under  Law  298/1987  (the 
OIAG  Financing  Act).  Law  589/1983 
and  Law  298/1987  provide  authority  for 
disbursement  of  funds  solely  to 
companies  of  OIAG,  of  which  VAAG  is 
one. 

In  Certain  Steel,  the  Department 
determined  these  equity  infusions  to  be 
de  jure  specific.  Respondents  did  not 
provide  any  information  disputing  these 
findings  in  this  proceeding.  Moreover, 
since  we  have  determined  that  VAAG 
was  unequityworthy  in  these  years,  we 
determine  that  these  infusions  were 
provided  to  VAAG  on  terms 
inconsistent  with  commercial 
considerations. 

Respondents  argue  that  subsidies 
received  by  VAAG  prior  to  the  1987 
restructuring  are  not  appropriately 
attributable  to  Kindberg.  However,  we 
have  determined  that  these  subsidies 
continue  to  benefit  Kindberg's 
production  of  OCTG,  in  accordance 
with  restructuring  methodology 
discussed  in  the  GIA.  at  37265-8.  (See 
Comment  Two.  below,  for  a  discussion 
of  respondents'  comments  and  the 
Department's  position  on  this  matter.) 

To  calculate  the  portion  of  these 
subsidies  to  VAAG  which  is  attributable 
to  Kindberg,  we  divided  Kindberg's 
asset  value  on  January  1, 1987,  by 
VAAG's  total  asset  value  on  December 
31,  1986  [i.e.,  pre-restructuring).  This 
ratio  best  reflects  the  proportion  of 
VAAG's  total  1986  assets  that  became 
Kindberg  in  1987. 

We  then  applied  this  ratio  to  VAAG's 
subsidy  amount  to  calculate  the  portion 
of  these  infusions  allocable  to  Kindberg. 
To  calculate  the  benefit  for  the  POI.  we 
treated  each  of  the  equity  amounts  as  a 
grant  and  allocated  the  benefits  over  a 
15  year  period  beginning  in  the  years 
the  equity  was  received  by  VAAG.  Oiu' 
treatment  of  equity  as  grants  is 
discussed  in  the  GIA.  at  37239.  We  then 
divided  the  benefit  by  total  sales  of 
Kindberg  during  the  POI.  On  this  basis, 
we  determine  the  net  subsidies  for  these 
equity  infusions  to  be  1.37  percent  ad 
valorem  for  all  manufacturers, 
producers,  and  exporters  in  Austria  of 
OCTG. 
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2.  Grants  Provided  to  VAAG:  1981-36 
The  GOA  provided  grants  to  VAAG 
through  OIAG  pursuant  to  Law  602/ 
1981,  Law  589/1983.  and  Uw  298/1987. 
In  Certain  Steel,  the  Department  found 
grants  disbursed  under  Law  602/1981, 
Law  589/1983  and  Law  298/1987  to  be 
provided  specifically  to  the  steel 
industry  and,  hence,  countervailable  (58 
FR  37221).  Respondents  have  not 
challenged  the  countervailabiUty  of 
these  grants  in  this  proceeding. 

The  grant  received  in  1981  was  less 
than  0.50  percent  of  VAAG's  sales  in 
that  year.  Hence,  as  explained  in 
§  355.44(a)  of  our  Proposed  Regulations 
and  the  GM,  at  37217,  we  have 
expensed  the  grant  received  in  1981  in 
that  year.  To  calculate  the  benefit  from 
the  other  grants,  we  used  the 
methodology  described  in  Equity 
Infusions  to  VAAG:  1983-84.  1986 
section,  above.  On  this  basis,  we 
determine  the  net  subsidies  under  this 
program  to  be  3.68  percent  ad  valorem 
for  all  manufacturers,  producers,  and 
exporters  in  Austria  of  OCTG. 

3.  Assumption  of  Losses  at 
Restructuring  by  VAAG  on  Behalf  of 
Kindberg 

In  Certain  Steel,  we  determined  that, 
in  connection  with  the  1987 
restructuring,  VAAG  retained  all  the 
losses  carried  forward  on  its  balance 
sheet  and  that  no  losses  were  assigned 
to  its  newly  created  subsidiaries.  VAAG 
later  received  funds  from  the  GOA 
imder  Law  298/1987  to  offset  these 
losses.  We  found  that  VAAG's 
subsidiaries  benefitted  because  VAAG 
retained  these  losses  when  the  company 
was  restructured.  In  the  present 
investigation,  petitioners  allege  that  this 
assimiption  of  losses  provided  a 
countervailable  subsidy  to  Kindberg,  a 
subsidiary  of  VAAG. 

In  our  preliminary  determination, 
respondents  argued  that  the  assumption 
of  losses  did  not  provide  a  benefit  to 
Kindberg  because  Kindberg  could  have 
used  such  losses  to  reduce  income-tax 
liabilities  in  the  futiu*.  We  stated  that 
this  argument  would  be  more  closely 
analyzed  for  our  final  determination. 

At  verification,  we  learned  that 
Austrian  Commercial  Law  and  Austrian 
Tax  Law  distinguish  between  two  types 
of  losses:  tax  losses  and  commercial 
losses.  Kindberg's  tax  losses  were 
carried  forward  after  the  restructuring 
and  were  used  to  offset  income  taxes  in 
future  years.  The  losses  which  were 
retained  by  VAAG  and  countervailed  in 
Certain  Steel,  were  commercial  losses. 
All  commercial  losses  were  retained  by 
VAAG  after  the  restructuring.  Hence  we 
conclude  that  the  losses  retained  by 


VAAG  could  not  be  used  to  reduce  the 
future  tax  liabilities  of  Kindberg. 

Respondents  now  argue  that  these 
commercial  losses  were  not  generated 
by  Kindberg  and,  therefore,  the 
assumption  of  losses  by  VAAG  does  not 
benefit  Kindberg.  At  verification, 
however,  respondents  were  unable  to 
identify  how  the  losses  which  remained 
on  VAAG's  books  were  incurred. 
Moreover.  Kindberg's  auditor's  report 
states  that  Kindberg  incurred  significant 
commercial  losses  in  1985  and  1986. 
Hence,  we  find  no  basis  for  concluding 
that  the  losses  retained  by  VAAG  should 
not  be  attributed  in  part  to  Kindberg. 

We  concluded  in  Certain  Steel  that, 
"if  VAAG  had  assigned  these  losses  to 
its  new  companies,  then  each  of  the  new 
companies  would  have  been  in  a  *       • 
precarious  financial  position"  (Certain 
Steel,  37221).  Similarly,  we  determine 
that  the  assvunption  of  losses  provided 
a  benefit  to  Kindberg. 

To  calculate  the  benefit,  we  have 
treated  the  losses  not  distributed  to 
Kindberg  as  a  grant  received  in  1987. 
Kindberg's  share  of  the  losses  was 
determined  by  reference  to  its  asset 
value  relative  to  total  VAAG  assets.  To 
allocate  the  benefit,  we  used  the 
methodology  described  in  Equity 
Infusions  to  VAAG:  1983-84,  1986 
section,  above.  On  this  basis,  we 
determine  the  net  subsidies  for  this 
program  to  be  1.26  percent  ad  valorem 
for  all  manufacturers,  producers,  and 
exporters  in  Austria  of  OCTG. 

4.  Equity  Infusion  to  Kindberg:  1987 

A  direct  equity  infusion  from  OIAG  to 
Kindberg  was  made  on  January  1, 1987, 
pursuant  to  Law  298/1987.  As  under 
Law  589/1983,  funds  under  Law  298/ 
1987  were  provided  solely  to  the  steel 
industry.  TTierefore,  we  find  this 
infusion  to  be  specific.  Moreover,  since 
we  have  determined  that  Kindberg  was 
imequityworthy  in  1987,  this  infusion 
was  made  on  terms  inconsistent  with 
commercial  considerations.  Thus,  we 
determine  this  infusion  to  be 
countervailable. 

To  calculate  the  benefit  for  the  POI. 
we  treated  the  equity  amount  as  a  grant 
and  allocated  the  benefit  over  15  years. 
Because  the  equity  investment  was 
made  directly  in  Kindberg.  and  because 
Kindberg  was  separately  incorporated  as 
of  that  year,  the  entire  benefit  has  been 
attributed  to  Kindberg.  The  portion 
allocated  to  the  POI  was  divided  by  total 
sales  of  Kindberg  during  the  POI  to 
determine  the  ad  valorem  benefit.  On 
this  basis,  we  determine  the  net 
subsidies  for  this  program  to  be  5.13 
percent  ad  valorem  for  all 
manufacturers,  producers,  and  exporters 
in  Austria  of  OCTG. 


B.  Programs  Determined  not  to  Benefit 
the  Subiect  Merchandise 

We  included  in  our  investigation 
subsidies  provided  after  1987  to  VA 
Linz.  VAAG  and  VAS  based  on 
petitioners'  allegation  that  subsidies  to 
these  companies  benefitted  Kindberg. 
Based  on  information  provided  in  the 
responses  and  our  findings  at 
verification,  we  determine  that  no 
subsidies  were  being  transmitted  to 
Kindberg  from  its  related  companies. 
Therefore,  the  following  programs  did 
not  bestow  a  benefit  on  Kindberg.  For  a 
discussion  of  the  transmittal  of 
subsidies,  see  the  Department's 
Concurrence  Memorandum  dated  Jime 

19,  1995. 

1.  1987  Equity  Infusion  to  VA  Linz. 

2.  Post-Restructuring  Equity  Infusions 

to  VAAG. 

3.  Post-Restructuring  Grants  to  VAAG. 

4.  Post-Restructuring  Grants  to  VAS. 

C.  Analysis  of  Upstream  Subsidies 

The  petitioners  have  alleged  that 
manufacturers,  producers,  or  exporters 
of  OCTG  in  Austria  receive  benefits  in 
the  form  of  upstream  subsidies.  Section 
771  A(a)  of  the  Tariff  Act  of  1930.  as 
amended  (the  Act),  defines  upstream 
subsidies  as  follows: 

The  term  "upstream  subsidy"  means 
any  subsidy  •   *   *  by  the.govemment  of 
a  country  that: 

(1)  Is  paid  or  bestowed  by  that  government 
with  respect  to  a  product  (hereinafter  referred 
to  as  an  "input  product")  that  is  used  in  the 
manufacture  or  production  in  that  country  of 
merchandise  which  is  the  subject  of  a 
countervailing  duty  proceeding: 

(2)  In  the  judgment  of  the  administering 
authority  bestows  a  competitive  benefit  on 
the  merchandise:  and 

(3)  Has  a  significant  effect  on  the  cost  of 
manufacturing  or  producing  the 
merchandise. 

Each  of  the  three  elements  listed  above 
must  be  satisfied  in  order  for  the 
Department  to  find  that  an  upstream 
subsidy  exists.  The  absence  of  any  one 
element  precludes  the  finding  of  an 
upstream  subsidy.  As  discussed  below, 
respondents  have  shown  that  a 
competitive  benefit  does  not  exist. 
Therefore,  we  have  not  addressed  the 
first  and  third  criteria. 

Competitive  Benefit 

In  determining  whether  subsidies  to 
the  upstream  supplier(s)  confer  a 
competitive  benefit  within  the  meaning 
of  section  77lA(a)(2)  on  the  subject 
merchandise,  section  771  A(b)  directs 
that: 

*  *  *  a  competitive  benefit  has  been 
bestowed  when  the  price  for  the  input 
product  *   *   *  is  lower  than  the  price  that 
the  manufacturer  or  producer  of  merchandise 


which  is  the  subject  of  a  countervailing  duty 
proceeding  would  otherwise  pay  for  the 
product  in  obtaining  it  from  another  seller  in 
an  arms-length  transaction. 

The  Proposed  Regulations  offer  the 
following  hierarchy  of  benchmarks  for 
determining  whether  a  competitive 
benefit  exists: 

•   *  *  In  evaluating  whether  a  competitive 
benefit  exists  pursuant  to  paragraph  (a)(2)  of 
this  section,  the  Secretary  will  determine 
whether  the  price  for  the  input  product  is 
lower  than: 

(1)  The  price  which  the  producer  of  the 
merchandise  otherwise  would  pay  for  the 
input  product,  produced  in  the  same  country, 
in  obtaining  it  from  another  unsubsidized 
seller  in  an  arm's  length  transaction;  or 

(2)  A  world  market  price  for  the  input 
product. 

In  this  instance,  there  is  not  another 
supplier  in  Austria  of  the  input  product, 
steel  blooms.  However,  Kindberg  does 
purchase  the  input  product  from  an 
unrelated  foreign  supplier.  Therefore, 
we  have  used  the  prices  charged  to 
Kindberg  by  the  foreign  supplier  as  the 
benchmark  world  market  price. 

Because  the  foreign  supplier's  prices 
axe  delivered,  we  made  an  upward 
adjustment  to  the  domestic  suppUer's 
prices  to  account  for  the  cost  of  freight 
between  Kindberg  and  that  supplier. 
Based  on  our  comparison  of  these 
delivered  prices  for  identical  grades  of 
steel  blooms,  we  found  no  competitive 
benefit  was  bestowed  on  Kindberg 
during  the  POI.  Therefore,  we  determine 
that  Kindberg  did  not  receive  an 
upstream  subsidy. 

Interested  Party  Comments 

Comment  One:  Attribution  of  VAAG 
subsidies  to  Kindberg 

Respondents  argue  that  in  British 
Steel  pic  V.  United  States,  the  CTT 
established  that  "a  subsidy  caimot  be 
provided  to  a  'productive  unit'  or 
'travel'  with  it  unless  the  'productive 
unit'  is  itself  an  artificial  person  capable 
of  receiving  a  subsidy."  Prior  to  1987, 
Kindberg  was  not  a  separately 
incorporated  company — Kindberg  was 
not  an  "artificial  person."  Therefore, 
respondents  claim  that  subsidies 
received  by  VAAG  prior  to  1987  could 
not  "travel"  with  Kindberg  after  the 
restructxiring.  Moreover,  they  argue  that 
the  requirements  in  British  Steel  also 
preclude  the  Department  bom 
attributing  losses  assimied  at 
restructuring  by  VAAG  to  Kindberg 
because  only  subsidies  received  directly 
by  Kindberg  after  its  incorporation  are 
countervailable. 

Petitioners  assert  that  British  Steel  is 
irrelevant  to  Kindberg  because  it 
involved  cases  where  subsidized  state- 
owned  companies  were  privatized. 


However,  in  this  investigation,  the 
Austrian  government  still  owns  100%  of 
Kindberg  (i.e.,  Kindberg  has  not  been 
privatized).  Petitioners  note  that  two 
types  of  corporate  restructuring  were 
identified  in  Certain  Steel. 
Privatizations  (i.e.,  mergers,  spin-ofls, 
and  acquisitions)  were  one  type  of 
corporate  restructuring,  while  internal 
corporate  restructurings  were  the  other 
type.  The  1987  VAAG  restructtiring  was 
identified  as  an  internal  corporate 
restructuring.  Petitioners  note  that  an 
internal  restructuring  does  not 
constitute  a  sale  for  purposes  of 
evaluating  the  extent  to  which  subsidies 
passed  through  to  a  new  entity. 
Therefore,  they  assert  that  none  of  the 
issues  addressed  in  British  Steel  are 
relevant. 

DOC  Position 

Respondents'  reliance  on  British  Steel 
PLCv.  United  States,  SUp  Op.  95-17 
(Crr  February  9.  1995)  is  misplaced. 
First.  British  Steel  is  not  a  final  decision 
of  the  err.  and  no  decision  has  been 
made  regarding  whether  any  issue 
contained  in  that  opinion  should  be 
appealed.  Therefore,  the  Department  is 
not  bound  by  that  opinion. 

Further,  even  if  British  Steel  were  a 
final  decision,  the  issues  contained  in 
the  opinion  which  relate  to  privatization 
are  inapposite  in  this  case.  The  entire 
British  Steel  opinion  is  premised  on  an 
actual  privatization  of  a  company,  i.e., 
a  sale  of  all  or  part  of  the  government's 
interest.  In  this  case,  Kindberg  has  not 
been  privatized.  Although  the 
immediate  parent  of  Kindberg  changed 
through  the  restructuring,  the  ultimate 
equity  owner  was  and  remains  the  GOA. 
The  British  Steel  opinion  did  not 
address  a  situation  in  which  a  company 
was  restructured,  but  there  was  no  sale 
of  the  government's  interest. 

Comment  Two:  Allocation  Time-Period 

Respondents  argue  that  allocating 
benefits  from  nonrecurring  grants  and 
equity  infusions  over  fifteen  years, 
based  on  the  IRS  tables,  contravenes 
established  judicial  precedent,  as  well 
as  congressional  intent.  They  state  that 
a  recent  CTT  decision  (i.e.,  British  Steel 
pic  V.  the  United  States)  held  that  this 
allocation  methodology,  used  in  Certain 
Steel,  was  contrary  to  law.  Respondents 
argue  that  the  Department  should 
employ  an  allocation  methodology 
which  reasonably  reflects  the  relevant 
commercial  and  competitive  advantages 
enjoyed  by  Kindberg.  Specifically,  the 
Department  should  allocate  benefits 
using  the  3,  5,  and  10-year  schedules  of 
depreciation  found  in  Kindberg's 
balance  sheet  and  statement  of  profit 
and  loss. 


Petitioners  claim  that  the  the  CTT  did 
not  find  that  the  Department's  allocation 
methodology  was  unlawful  per  se.  The 
court's  specific  concern  was  that  the 
Department  had  not  adequately 
explained  how  the  IRS  tables  reflected 
the  t>enefit  from  subsidies  used  for 
purposes  other  than  the  purchase  of 
physical  assets.  The  court  recognized 
that,  after  engaging  in  an  examination  of 
the  firms  under  investigation,  the 
Department  might  still  find  that  the  IRS 
tables  could  serve  as  a  proxy  for 
allocating  subsidy  benefits. 

Petitioners  argue  that  Kindberg  has 
not  provided  sufficient  evidence  that 
fifteen  years  does  not  reflect  the  benefit 
to  Kindberg  from  non-recurring 
subsidies.  Petitioners  note  that  Kindberg 
did  not  provide  cites  for  the  3.  5.  and 
10  year  depreciation  schedules. 
Moreover.  Kindberg  did  not  explain  the 
relevance  of  these  depreciation 
schedules,  nor  did  it  identify  the  assets 
that  are  subject  to  the  depreciation 
schedules.  Given  the  lack  of  contrary 
evidence  in  the  record,  the  Department 
should  determine  that  the  15-year 
allocation  period  reasonably  represents 
the  benefit  to  Kindberg  from  non- 
recurring subsidies. 

DOC  Position 

As  noted  previously,  respondents' 
reUance  on  British  Steel  PLCv.  United 
States,  SUp  Op.  95-17  (CIT  February  9. 
1995)  is  misplaced.  British  Steel  is  not 
a  final  decision  of  the  CIT.  and  no 
decision  has  been  made  regarding 
whether  any  issue  contained  in  that 
opinion  should  be  appealed.  Therefore, 
the  Department  is  not  bound  by  that 
opinion. 

Furthermore,  renewable  physical 
assets  are  essential  to  the  continuation 
of  a  company's  productive  activity, 
which  in  turn  affects  the  commercial 
and  competitive  position  of  a  company. 
Therefore,  the  Department  has 
determined  that  the  average  useful  Ufe 
of  renewable  physical  assests  is  an 
appropriate  measure  of  the  commercial 
and  competitive  benefits  from  non- 
recurring subsidies  (see.  GIA,  at  37227). 

Comment  Three:  Assumption  of  Losses 

Respondents  argue  that  the  evidence 
on  record  does  not  support  the 
Department's  preliminary  finding  that 
VAAG's  assumption  of  losses  provided 
a  countervailable  subsidy  to  Kindberg. 
According  to  respondents,  it  was 
determined  at  verification  that  the 
losses  which  remained  on  VAAG's 
books  after  the  restructiuing  were 
incurred  by  other  units  of  Voest- Alpine. 
Respondents  claim  that  "absent 
substantial  evidence  on  the  record 
attributing  VAAG's  losses  to  Kindberg. 
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the  Department's  final  determination 
should  not  result  in  a  net  subsidy 
calculation  for  these  fictive  benefits." 

According  to  petitioners,  the 
Department  was  told  at  verification  that 
the  majority  of  the  losses  in  question 
were  incun^d  by  divisions  other  than 
Kindberg,  and  that  Kindberg's  portion 
would  therefore  be  small.  Petitioners 
note  that  respondents  were  unable  to 
document  or  even  to  determine  the 
actual  amount  of  the  losses  which  were 
attributable  to  Kindberg.  Petitioners 
further  argue  that,  had  any  of  V  A  AG's 
losses  been  allocated  to  Kindberg.  the 
newly  formed  company  would  have 
required  additional  capital  in  order  to 
avoid  insolvency.  They  conclude  that  at 
least  some  of  the  losses  assumed  by 
VAAG  may  have  been  incurred  by 
Kindberg  and  should,  therefore,  have 
been  allocated  to  Kindberg.  The 
assumption  of  those  losses  provided  a 
countervailable  subsidy  to  Kindberg. 

DOC  Position 

We  agree  with  petitioners.  At 
verification.  VAAG  officials  explained 
that  the  amount  of  VAAG's  losses 
attributable  to  Kindberg  is  not 
determinable.  While  we  did  see 
evidence  that  substantial  losses  were 
incurred  by  other  divisions  of  VAAG 
prior  to  the  restructuring,  it  does  not 
follow  that  no  losses  were  created  by 
Kindberg.  Moreover,  an  excerpt  from 
Kindberg's  1987  auditor's  report  notes 
that  Kindberg  incurred  operating  losses 
in  the  amounts  of  AS  781  million  in 
1985  and  AS  289  milUon  in  1986.  Thus, 
the  evidence  on  the  record  indicates 
that  Kindberg  incurred  losses  prior  to 
1987. 


Comment  Four  1987  Equityworthiness 
of  Kindberg 

Respondents  assert  that  the 
Department  should  not  rely  solely  on 
the  past  financial  performance  of  VAAG 
in  determining  whether  Kindberg  was 
equityworthy  in  1987.  The  Department's 
determination  should  take  into 
consideration  Kindberg's  expected 
future  performance — as  outlined  in  the 
VA  Neu  study,  the  FGG  reports,  and 
Kindberg's  operating  forecasts. 
Respondents  claim  that  these  sources  all 
predicted  profitabiUty  within  three 
years  of  the  date  of  incorporation. 

Furthermore,  respondents  argue  that 
the  company's  performance  both  prior 
to  and  after  its  effective  incorporation 
date  should  be  considered.  With  respect 
to  Kindberg's  actual  performance, 
respondents  note  that  as  early  as  the 
third  quart.er  of  1987.  Kindberg's 
performance  showed  marked 
improvement  over  1986.  Therefore,  even 
before  Kindberg's  equity  infusion  was 


provided,  future  financial  prospects  for 
the  firm  had  improved  significantly. 
Moreover,  they  state  that  Kindberg's 
performance  continued  to  improve 
during  1988  and  1989  and  that  by  1990, 
Kindterg  was  operating  at  a  profit.  They 
contend  that  at  the  time  of  the  equity 
infusion,  a  reasonable  private  investor 
would  have  recognized  that  Kindberg 
was  capable  of  generating  a  sizable 
return  on  investment  in  a  reasonable 
amount  of  time. 

Petitioners  claim  that  the 
Department's  stated  policy  in  the  GIA  is 
to  place  greater  reliance  on  past 
indicators  than  on  studies  of  future 
expected  performance.  The  starting 
point  of  the  Department's  analysis, 
therefore,  should  be  a  review  of  VAAG's 
past  performance — which  would  lead  to 
a  finding  that  Kindberg  was 
unequityworthy  in  1987. 

With  respect  to  the  VA  Neu  Study, 
petitioners  argue  that  the  information  is 
inadequate  to  establish  whether 
Kindberg  was  equityworthy.  They  argue 
that  the  Department  cannot  properly 
analyze  the  study  because  respondents 
only  submitted  excerpts  containing 
general  discussions  of  possible  cost 

savings. 

Additionally,  petitioners  assert  that 
Kindberg's  predicted  profitability  does 
not  establish  that  the  company  would 
generate  a  reasonable  rate  of  return 
within  a  reasonable  time — particularly 
in  light  of  the  substantial  losses  that 
Kindberg  was  expected  to  incur  prior  to 
achieving  profitability. 

Finally,  petitioners  stress  that  the 
Department  does  not  consider  the  actual 
performance  of  the  company  subsequent 
to  the  receipt  of  an  equity  infusion. 
Kindberg's  actual  performance  after 
1987  is  irrelevant  for  purposes  of  an 
equityworthiness  determination  because 
such  information  would  not  have  been 
available  to  a  private  investor  at  that 
time. 


DOC  Position 

We  agree  with  respondents  that  the 
Department  should  not  rely  solely  on 
the  past  financial  performance  of  VAAG 
to  determine  whether  the  1987  equity 
infusion  in  Kindberg  was  consistent 
with  commercial  considerations.  As 
stated  in  the  G/A,  as  37244,  in      • 
circumstances  such  as  a  restructuring  it 
may  be  appropriate  to  place  greater 
weight  on  certeiin  factors  (such  as  future 
prospects),  than  others  (past 
performance).  Hence,  the  Department 
has  examined  closely  the  expected 
results  of  the  restructuring  for  Kindberg. 
At  the  same  time,  we  reaffirm  our  earlier 
conclusion  as  to  VAAG's  performance. 

We  also  disagree  with  petitioners  that 
the  information  provided  by 


respondents  regarding  futiue  prospects 
is  inadequate.  While  the  VA  Neu  study 
by  itself  might  not  be  sufficient,  largely 
because  it  was  internally  generated  and 
because  it  was  undertaken  for  different 
purposes,  we  have  not  relied  solely  on 
that  study.  In  addition,  we  have  relied 
on  the  estimates  provided  in 
conjimction  with  the  FGG's  "oversight" 
activities  in  the  restructuring.  Although 
the  FGG  is  part  of  the  Austrian  Finance 
Ministry,  there  is  no  indication  that  it 
did  not  operate  independently  in  its 
assessments  of  the  restructuring  process. 

We  do,  however,  agree  with 
petitioners  that  these  forecasts  do  not 
provide  a  basis  for  concluding  that  the 
GOA  would  receive  a  reasonable  return 
within  a  reasonable  amount  of  time. 
Heavy  losses  were  predicted  for  the 
early  years  and  the  best  year  showed 
only  that  the  company  would  break 
even  (or  possibly  return  a  small  profit). 
Although  these  estimates  showed  a 
trend  toward  profitability,  they  also 
showed  a  negative  net  return  over  the 
time  horizon  they  covered. 

We  also  agree  with  petitioners  that 
Kindberg's  actual  performance  after  the 
equity  infusion  is  irrelevant  to  this 
determination.  Our  examination  focuses 
on  what  the  investor  could  have 
expected  to  receive  at  the  time  the 
investment  was  made. 

Comment  Five:  Amount  of  the  1 987 
Equity  Infusion 

Petitioners  argue  that  the  Department 
should  find  the  total  amount  of  equity 
received  by  Kindberg  in  1987  [i.e.,  both 
the  direct  infusion  from  OIAG  and  the 
initial  equity  contribution  by  VAAG)  to 
be  a  countervailable  subsidy. 

DOC  Position 

The  equity  on  Kindberg's  opening 
balance  sheet  for  1987  was  composed  of 
initial  start-up  capital  provided  by 
VAAG,  an  increase  in  VAAG's  equity 
position  due  to  a  revaluation  of  the 
assets  contributed  by  VAAG  to 
Kindberg,  and  the  1987  equity  infusion 
by  OIAG.  VAAG  was  later  reimbursed 
by  OIAG  for  its  initial  equity 
contribution. 

In  Certain  Steel,  the  Department 
concluded  that  VAAG's  contributions  of 
equity  capital  to  its  newly  formed 
subsidiaries  in  1987  did  not  constitute 
countervailable  equity  infusions.  Rather, 
VAAG  merely  distributed  its  pre- 
existing assets  and  liabilities  to  its 
subsidiaries.  Because  the  method  used 
to  allocate  assets  and  habiUties  to  the 
new  subsidiaries  was  reasonable,  the 
Department  found  that  no 
coimtervailable  benefit  was  conferred  in 
this  action.  The  initial  equity  received 
by  Kindberg  was  part  of  that 


redistribution  of  VAAG's  assets. 
Therefore,  consistent  with  Certain  Steel, 
we  have  foimd  that  the  assets  provided 
by  VAAG  to  Kindberg  are  not  a  subsidy. 
However,  as  discussed  above,  the  losses 
retained  by  VAAG  did  give  rise  to  a 
subsidy  to  Kindberg. 

Comment  Six:  Bayou  Steel  Corporation 

("BSC") 

Respondents  assert  that  the 
Department  should  not  countervail  the 
equity  infusions  and  grants  received  by 
VAAG  in  1983  and  1984  because  these 
funds  were  used  to  cover  losses 
incurred  by  BSC  in  the  United  States. 
Moreover,  because  BSC  was  sold  in 
1986,  Kindberg  cannot  be  receiving  any 
benefits  &t)m  diose  funds. 

Petitioners  argue  that  in  Certain  Steel, 
the  Department  foiuid  that  the  funds  in 
question  were  provided  to  cover 
VAAG's  worldwide  losses,  including 
those  associated  with  Bayou  Steel. 
Therefore,  the  subsidies  are  attributable 
to  all  of  VAAG.  including  Kindberg. 

DOC  Position 

We  agree  with  petitioner.  In  Certain 
Steel,  we  determined  that  these  funds 
were  provided  to  cover  VAAG's 
worldwide  losses.  Respondents  have  not 
provided  information  that  these  funds 
were  intended  solely  to  benefit  BSC  (see 
GIA,  at  37236).  With  respect  to  the  sale 
of  BSC,  we  have  appUed  the  spin  off 
methodology  applied  in  the  Certain 
Steel  cases.  A  portion  of  the  subsidies 
received  by  VAAG  would  have  been 
allocated  to  BSC  at  the  time  of  its  sale, 
but  the  payment  VAAG  received  for 
BSC  was  sufficiently  large  that  all  of  the 
subsidies  reverted  to  VAAG.  Hence, 
these  subsidies  continue  to  be,  in  part, 
attributable  to  Kindberg. 

Verification 

In  accordance  with  section  776(b)  of 
the  Act,  we  verified  the  information 
used  in  making  our  final  determination. 
We  followed  standard  verification 
procedures,  including  meeting  with 
govenunent  and  company  officials,  and 
examination  of  relevant  accoimting 
records  and  original  source  documents. 
Our  verification  results  are  outlined  in 
detail  in  the  public  versions  of  the 
verification  reports,  which  are  on  file  in 
the  Central  Records  Unit  (Room  B-099 
of  the  Main  Commerce  Building). 

Suspension  of  Liquidation 

In  accordance  with  our  affirmative 
preliminary  determination,  we 
instructed  the  U.S.  Customs  Service  to 
suspend  liquidation  of  all  entries  of 
OCTG  fi-om  Austria,  which  were  entered 
or  withdrawn  fi-om  warehouse  for 
consumption,  on  or  after  January  24, 


1995,  the  date  our  preliminary 
determination  was  published  in  the 
Federal  Register. 

Under  Article  5,  paragraph  3  of  the 
GATT  Subsidies  Code,  provisional 
measures  cannot  be  imposed  for  more 
than  120  days  without  final  affirmative 
determinations  of  subsidization  and 
injury.  Therefore,  we  instructed  the  U.S. 
Customs  Service  to  discontinue 
suspension  of  Uquidation  on  the  subject 
merchandise  begiiming  May  24, 1995, 
but  to  continue  suspension  of 
liquidation  of  all  entries,  or  withdrawals 
from  warehouse,  for  consumption  of  the 
subject  merchandise  entered  from 
January  24  through  May  23,  1995.  We 
will  reinstate  suspension  of  liquidation 
under  section  703(d)  of  the  Act.  if  the 
ITC  issues  a  final  affirmative  injury 
determination,  and  will  require  a  cash 
deposit  of  estimated  countervaiUng 
duties  for  such  entries  of  merchandise 
in  the  amount  indicated  below. 

OCTG 

Country-Wide  Ad  Valorem  Rate:  11.44 
percent 

ITC  Notification 

In  accordance  with  section  705(c)  of 
the  Act,  we  will  notify  the  ITC  of  our 
determination.  In  addition,  we  are 
making  available  to  the  ITC  all 
nonprivileged  and  nonproprietary 
information  relating  to  this 
investigation.  We  will  allow  the  ITC 
access  to  all  privileged  and  business 
proprietary  information  in  our  files, 
provided  the  ITC  confirms  that  it  will 
not  disclose  such  information,  either 
pubhcly  or  imder  administrative 
protective  order,  without  the  written 
consent  of  the  Deputy  Assistant 
Secretary  for  Investigations,  Import 
Administration. 

If  the  FTC  determines  that  material 
injiuy,  or  threat  of  material  injury,  does 
not  exist,  these  proceedings  will  be 
terminated  and  all  estimated  duties 
deposited  or  securities  posted  as  a  result 
of  the  suspension  of  liquidation  will  be 
refunded  or  cancelled.  If,  however,  the 
ITC  determines  that  such  injury  does 
exist,  we  will  issue  a  countervailing 
duty  order  directing  Customs  officers  to 
assess  countervailing  duties  on  OCTG 
from  Austria. 

Return  or  Destruction  of  Proprietary 
Information 

This  notice  serves  as  the  only 
reminder  to  parties  subject  to 
Administrative  Protective  Order  (APO) 
of  their  responsibility  concerning  the 
return  or  destruction  of  proprietary 
information  disclosed  imder  APO  in 
accordance  with  19  CFR  355.34(d). 


Failure  to  comply  is  a  violation  of  the 
APO. 

This  determination  is  published 
pursuant  to  section  7G5(d)  of  the  Act 
and  19  CFR  355.20(a)(4). 

Dated:  )une  19, 1995. 
Susan  G.  Easerman, 

Assistant  Secretary  for  Import 

Administration. 

[PR  Doc.  95-15762  Filed  &-27-95;  8:45  am) 
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Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Oil  Country  Tubular 
Goods  From  Argentina 

AGENCY:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  June  28,  1995. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Beck  or  Jennifer  Stagner,  Office  of 
Antidumping  Investigations,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW..  Washington,  DC  20230; 
telephone  (202)  482-3646  or  (202)  482- 
1673,  respectively. 

Final  Determination 

The  Department  of  Commerce  (the 
Department)  determines  that  oil  country 
tubular  goods  (OCTG)  fix)m  Argentina 
are  being,  or  are  Ukely  to  be,  sold  in  the 
United  States  at  less  than  fair  value,  as 
provided  in  section  735  of  the  Tariff  Act 
of  1930,  as  amended  (the  Act).  The 
estimated  margins  are  shown  in  the 
Suspension  of  Liquidation  section  of 
this  notice. 

Case  History 

Since  the  amended  preliminary 
determination  on  March  6,  1995  (60  FR 
13119,  March  10,  1995),  the  following 
events  have  occurred. 

In  March  and  April  1995,  the 
Department  verified  the  cost  and  sales 
questionnaire  responses  of  Siderca 
S.A.I.C.  and  Siderca  Corp.  (collectively 
Siderca).  Verification  reports  were 
issued  in  May  1995.  On  May  10  and  17, 
1995,  the  interested  parties  submitted 
case  and  rebuttal  briefs,  respectively.  On 
May  18, 1995,  a  public  hearing  was 
held.  On  May  23, 1995,  Siderca 
submitted  a  revised  sales  tape  pursuant 
to  the  Department's  request  correcting 
for  minor  errors  discovered  at 
verification.  ' 

Scope  of  the  Investigation 

For  purposes  of  this  investigation, 
OCTG  are  hollow  steel  products  of 
circular  cross-section,  including  oil  well 
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casing,  tubing,  and  drill  pipe,  of  iron 
(other  than  cast  iron)  or  steel  (both 
carbon  and  alloy),  whether  seamless  or 
welded,  whether  or  not  conforming  to 
American  Petroleum  Institute  (API)  or 
non-API  specifications,  whether 
finished  or  unfinished  (including  green 
tubes  and  limited  service  OCTG 
products).  This  scope  does  not  cover 
casing,  tubing,  or  drill  pipe  containing 
10.5  percent  or  more  of  chromium.  The 
CXTTG  subject  to  this  investigation  are 
currently  classified  in  the  Harmonized 
Tariff  Schedule  of  the  United  States 
(HTSUS)  under  item  numbers: 
7304.20.10.10.  7304.20.10.20, 
7304.20.10.30.  7304.20.10.40. 
7304.20.10.50.  7304.20.10.60. 
7304.20.10.80,  7304.20.20.10. 
7304.20.20.20,  7304.20.20.30. 
7304.20.20.40.  7304.20.20.50. 

7304.20.20.60.  7304.20.20.80, 

7304.20.30.10.  7304.20.30.20. 

7304.20.30.30,  7304.20.30.40. 

7304.20.30.50.  7304.20.30.60. 

7304.20.30.80,  7304.20.40.10. 

7304.20.40.20.  7304.20.40.30. 

7304.20.40.40,  7304.20.40.50. 

7304.20.40.60.  7304.20.40.80, 

7304.20.50.15,  7304.20.50.30, 

7304.20.50.45,  7304.20.50.60, 

7304.20.50.75,  7304.20.60.15, 

7304.20.60.30.  7304.20.60.45. 

7304.20.60.60.  7304.20.60.75. 

7304.20.70.00.  7304.20.80.30. 

7304.20.80.45.  7304.20.80.60. 

7305.20.20.00.  7305.20.40.00. 

7305.20.60.00.  7305.20.80.00, 

7306.20.10.30.  7306.20.10.90. 

7306.20.20.00.  7306.20.30.00, 

7306.20.40.00,  7306.20.60.10, 

7306.20.60.50.  7306.20.80.10.  and 

7306.20.80.50. 

After  the  pubhcation  of  the 
preliminary  determination,  we  were 
informed  by  Customs  that  HTSUS  item 
numbers  7304.20.10.00,  7304.20.20.00. 
7304.20.30.00.  7304.20.40.00. 
7304.20.50.10.  7304.20.50.50. 
7304.20.60.10.  7304.20.60.50.  and 
7304.20.80.00  were  no  longer  valid 
HTSUS  item  numbers.  This  was 
confirmed  by  examination  both  of  the 
Customs  module  and  the  published 
1995  HTSUS  tariff  schedule. 
Accordingly,  these  numbers  have  been 
deleted  from  the  scope  of  this 
investigation. 

Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  of  this  investigation  is  dispositive 

Period  of  Investigation 

The  period  of  investigation  (POI)  is 
January  1. 1994.  through  June  30. 1994. 


Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  and  to  the 
Department's  regulations  are  in 
reference  to  the  provisions  as  they 
existed  on  December  31,  1994. 

Such  or  Similar  Comparisons 

We  have  determined  for  purposes  of 
the  final  determination  that  the  OCTG 
covered  by  this  investigation  comprises 
a  single  category  of  "such  or  similar" 
merchandise  within  the  meaning  of 
section  771(16)  of  the  Act.  Where  there 
were  no  sales  of  identical  merchandise 
in  the  third  country  '  to  compare  to  U.S. 
sales,  we  made  similar  merchandise 
comparisons  on  the  basis  of  the  product 
characteristics  listed  in  Appendix  V  of 
the  Department's  antidumping 
questionnaire,  as  modified  and 
discussed  in  the  preUminary 
determination.  In  two  instances,  the 
revised  product  concordance  submitted 
by  Siderca  did  not  follow  exactly  the 
product  comparisons  made  in  the 
preliminary  determination.  We  have 
corrected  the  product  concordance  for 
these  instances  {see  Comment  5  in  the 
"Interested  Party  Comments"  section  of 
this  notice). 

We  made  adjustments,  where 
appropriate,  for  differences  in  the 
physical  characteristics  of  the 
merchandise,  in  accordance  with 
section  773(a)(4)(C)  of  the  Act. 

Fair  Value  Comparisons 

To  determine  whether  Siderca's  sales 
of  OCTG  from  Argentina  to  the  United 
States  were  made  at  less  than  fair  value, 
we  compared  the  United  States  price 
(USP)  to  the  foreign  market  value 
(FMV).  as  specified  in  the  "United 
States  Price"  and  "Foreign  Market 
Value"  sections  of  this  notice. 

United  States  Price 

We  calculated  USP  according  to  the 
methodology  described  in  our 
preUminary  determination,  with  the 
following  exceptions: 

1.  For  the  cost  of  production  (COP)  of 
the  merchandise  that  was  further 
manufactured  in  the  United  States,  we 
included  in  the  cost  of  manufacture 
(COM)  the  research  and  development 
(R&D)  expense  excluded  by  respondent 
and  computed  general  and 
administrative  (G&A)  expense  on  an 
annual  basis  from  Siderca's  March  31, 
1994.  income  statement. 

2.  We  applied  the  net  financial 
expense  of  the  consolidated  parent  to 


the  further  manufacturing  costs  of  the 
related  further  manufacturer. 

3.  We  made  deductions  bom  gross 
unit  price  for  movement  variances  that 
represent  the  difference  between  the 
accrual  and  actual  movement  costs. 

4.  We  recalculated  inventory  carrying 
cost  to  use  the  interest  rate  of  the  entity 
during  the  time  period  when  that  entity 
holds  title  to  the  goods.  That  is.  we  used 
the  Argentine  interest  rate  during  the 
period  from  production  to  Siderca 
S.A.I.C.'s  transfer  of  title  to  Siderca 
Corp.  and  the  U.S.  interest  rate  during 
the  period  the  merchandise  is  held  by 
Siderca  Corp. 

In  order  to  calculate  credit  expenses 
for  certain  sales  which  had  either  not 
yet  been  shipped  or  paid  for,  we 
followed  the  methodology  used  in  our 
preliminary  determination  and  assigned 
the  average  number  of  credit  days  when 
shipment  and  payment  dates  were 
missing,  but  now  used  the  date  of  the 
final  determination,  June  19, 1995,  as 
the  assumed  payment  date  when  only 
payment  dates  were  missing. 


'  The  home  market  in  this  case  is  not  viable.  Sales 
to  the  People's  Republic  of  China  (PRC)  are  being 
used  as  the  basis  for  the  FMV  and  COP  analysis. 


Foreign  Market  Value 

As  stated  in  the  preliminary 
determination,  we  found  that  the  home 
market  was  not  viable  for  sales  of  OCTG 
and  based  FMV  on  sales  to  the  People's 
Republic  of  China  (PRC).  During  the 
course  of  this  investigation,  the 
petitioners  questioned  the  legitimacy  of 
certain  sales  made  by  Siderca  to  the 
Chinese  market.  The  Department  closely 
examined  these  sales  at  verification  and 
foimd  no  reason  to  alter  its 
determination  that  PRC  sales  are  the 
appropriate  basis  for  FMV  (see 
Conunent  1  in  the  "Interested  Party 
Comments"  section  of  this  notice). 

Cost  of  Production  Analysis 

As  we  indicated  in  our  preliminary 
determination,  the  Department  initiated 
an  investigation  to  determine  whether 
Siderca's  sales  in  the  PRC  were  made 
below  their  COP.  We  calculated  the  COP 
according  to  the  methodology  described 
in  our  preliminary  determination,  with 
the  following  exceptions: 

1.  We  included  in  the  COM  the  R&D 
expense  excluded  by  Siderca. 

2.  We  computed  G&A  expense  on  an 
annual  basis  from  Siderca's  March  31, 
1994,  income  statement. 

3.  We  excluded  duties  from  the  COP 
since  the  price  to  which  COP  was 
compared  was  also  exclusive  of  duties. 

After  computing  COP,  we  compared 
product-specific  COP  net  of  direct  and 
indirect  selling  expenses  to  reported 
third-country  prices  that  were  net  of 
movement  charges  and  direct  and 
indirect  selling  expenses. 


Results  of  COP  Analysis 

In  accordance  with  section  773(b)  of 
the  Act,  we  followed  our  standard 
methodology  as  described  in  the 
preliminary  determination  to  determine 
whether  the  third  coimtry  sales  of  each 
product  were  made  at  prices  below  their 
COP.  Based  on  this  methodology,  none 
of  Siderca's  PRC  sales  were  found  to  be 
below  cost.  Accordingly,  we  calculated 
FMV  according  to  the  methodology 
described  in  our  preliminary 
determination,  with  the  following 
exceptions: 

1 .  We  recalculated  credit  using  the 
U.S.  interest  rate  since  all  third  country 
sales  were  denominated  in  U.S.  dollars. 

2.  We  made  a  circxmistance-of-sale 
adjustment  to  FMV  to  account  for  the 
difference  in  the  average  effective 
reintegro  (rebate)  rate  included  in  the 
U.S.  price  (see  Comment  6  in  the 
"Interested  Party  Comments"  section  of 
this  notice). 

In  order  to  calculate  credit  expenses 
for  unshipped  or  impaid  Chinese  sales, 
we  apphed  the  same  methodology 
described  above  for  USP. 

Currency  Conversion 

Because  certified  exchange  rates  for 
Argentina  were  unavailable  from  the 
Federal  Reserve,  we  made  currency 
conversions  for  expenses  denominated 
in  Argentine  pesos  based  on  the  official 
monthly  exchange  rates  in  effect  on  the 
dates  of  the  U.S.  sales  as  pubUshed  by 
the  International  Monetary  Fund  in 
accordance  with  19  CFR  353.60(a). 

Verification 

As  provided  in  section  776(b)  of  the 
Act,  we  verified  the  information  used  in 
making  our  final  determination. 

Interested  Party  Comments 

Comment  1 :  Third  Country  Sales 

The  petitioners  argue  that  information 
obtained  from  Siderca  reveals  that  the 
date  of  sale  of  many  of  Siderca's  third- 
country  sales  falls  outside  the  POI, 
making  the  home  market  viable.  The 
petitioners  state  that  Siderca  did  not 
adhere  to  the  Department's  definition  of 
date  of  sale  for  the  majority  of  its  third- 
country  sales.  They  argue  that  Siderca's 
refusal  to  produce  written  agreements 
with  a  certain  Chinese  customer  or  price 
lists  pursuant  to  those  agreements  leads 
one  to  conclude  that  there  were  two 
binding  contracts  between  Siderca  and 
the  Chinese  customer,  one  inside  the 
POI  and  one  outside  the  POI.  The 
petitioners  argue  that  the  shipments 
pursuant  to  both  of  those  agreements 
should  be  excluded  from  the 
Department's  viability  analysis. 


Regarding  the  first  agreement,  the 
petitioners  argue  that  the  price  and 
quantity  were  agreed  to  before  the  POI, 
in  accordance  with  the  terms  specified 
in  Siderca's  1991  Framework  Agreement 
with  its  customer.  Therefore,  the  POI 
shipments  should  be  associated  with 
pre-POI  sales  and  excluded  fropi  the 
Depeirtment's  analysis. 

"The  petitioners  argue  that  Siderca's 
contention  that  the  1991  Framework 
Agreement  resulted  only  in  periodic 
"general  agreements"  on  quantity  and 
on  "general  price  levels"  is  an  attempt 
to  discount  the  authority  of  the  1991 
Framework  Agreement.  They  state  that 
nothing  in  the  1991  Framework 
Agreement  makes  any  mention  of 
Siderca's  claim  that  the  general 
agreements  entered  into  periodically 
with  the  customer  were  not  final. 
Furthermore,  the  petitioners  state  that 
changes  in  some  sales  terms,  as 
mentioned  by  Siderca  to  support  its 
claim  that  the  general  agreements  were 
not  final  sales  agreements,  do  not 
invalidate  the  parties'  intent  to  estabUsh 
definite  sales  terms  in  the  general 
agreements  for  the  rest  of  the 
merchandise. 

The  petitioners  further  state  that  in 
the  Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Steel  Bar  fi^jm  India 
(59  FR  66915,  December  28, 1994),  the 
Department  found  that  shipments  imder 
a  sale  agreement  were  a  valid  sale  as  of 
the  date  of  the  agreement,  even  though 
the  sale  was  subsequently  cancelled. 
The  petitioners  argue  that  if  the 
cancellation  of  a  contract  does  not  alter 
the  date  of  sale  with  regard  to  other 
merchandise  covered  by  the  contract, 
then  ordering  a  new  product  does  not 
alter  the  date  of  sale,  at  least  for  all  other 
types  of  merchandise,  evidenced  by  the 
general  agreements  in  question. 
Therefore,  the  periodic  agreements  must 
be  considered  actual  sales  agreements. 

As  a  result,  the  petitioners  maintain 
that  only  the  second  agreement  with  the 
Chinese  customer  was  entered  into 
during  the  POI.  However,  the  petitioners 
argue  that  the  shipments  pursuant  to 
this  second  agreement  should  also  be 
excluded  from  the  Department's 
viability  analysis  because  the  terms  of 
dehvery  for  the  total  tonnage  ordered 
were  not  met  by  Siderca,  and  the 
quantity  shipped  is  not  even  close  to  the 
shipment  terms  agreed  to  by  the  parties. 
The  petitioners  state  that  the  delivery 
term  was  an  essential  term  of  the 
agreement  and  was  changed;  therefore, 
the  Department  must  exclude  these 
sales  from  its  viability  analysis. 
Alternatively,  if  the  Department  does 
not  exclude  all  the  sales  pursuant  to  this 
agreement,  it  must,  at  a  minimiun, 
exclude  the  merchandise  where 


shipment  was  not  even  close  to  the 
shipment  term  agreed  to  by  the  parties. 
Additionally,  the  petitioners  contend 
that  the  merchandise  that  remained 
unordered  under  the  second  agreement 
should  also  not  be  considered  as  POI 
sales  and  should  be  excluded  from  the 
viabiUty  analysis. 

Regarding  a  non-Chinese  third 
country  sale,  the  petitioners  state  that 
the  documentation  placed  on  the  record 
demonstrates  that  the  correct  date  of 
sale  is  outside  the  POI.  since  the 
documentation  references  a  sales 
acknowledgement  dated  outside  the 
POI.  Therefore,  the  Department  must 
also  exclude  this  sale  from  its  viabiUty 
analysis. 

Finally,  the  petitioners  argue  that 
because  a  proper  analysis  of  third 
country  sales  results  in  a  viable  home 
market,  the  Department  must  base  its 
determination  on  the  best  information 
available,  which  in  this  case  is  the 
information  contained  in  the  petition. 

Siderca  states  that  to  determine  the 
date  of  sale,  the  Department  relies  on 
the  first  written  memoriaUzation  of  the 
sales  agreement  setting  forth  the 
essential  contract  terms.  Siderca  argues 
that  there  were  no  written  agreements 
with  the  Chinese  customer  pursuant  to 
the  periodic  negotiations  and  that  there 
is  nothing  in  the  record  to  support  the 
petitioners'  claims  that  written 
agreements  or  price  Usts  pursuant  to  the 
periodic  negotiations  exist. 

Siderca  states  that  it  holds  periodic 
negotiations  with  its  customer  regarding 
sales  of  OCTG,  pursuant  to  the  1991 
Framework  Agreement,  which  -end  with 
a  general  agreement  on  the  tonnage  to  be 
purchased  during  the  next  six  months, 
and  on  general  price  levels.  However, 
the  product  mix  is  not  specified  in  these 
agreements,  nor  is  there  any  firm 
commitment  to  purchase  the  total 
quantity.  Sometimes  the  customer 
orders  the  total  quantity  discussed  in 
the  negotiations,  sometimes  it  does  not. 
Siderca  states  that  production  does  not 
begin  imtil  the  contracts  pursuant  to  the 
general  agreements  are  signed.  It  further 
states  that  it  reported  all  contracts 
which  were  signed  by  both  parties 
during  the  POI  as  POI  sales. 

Siderca  argues  that  its  sales  process 
was  fully  verified  by  the  Department. 
Siderca  states  that  information  was 
provided  on  the  record  which  supports 
Siderca's  treatment  of  the  contract  date 
as  the  date  of  sale,  such  as  an  interned 
document  requesting  guidance  on  the 
price  to  offer  a  certain  customer  during 
the  POI.  Siderca  further  states  that  the 
verification  showed  that  it  was 
consistent  in  its  approach  to  the  date  of 
sale;  for  example,  not  treating  as  POI 
sales  those  shipments  during  the  POI 
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that  were  pursuant  to  a  contract  signed 
before  the  POI. 

Siderca  further  argues  that  there  is 
evidence  on  the  record  which  proves 
that  the  periodic  negotiations  with  the 
Chinese  customer  do  not  end  in  a  formal 
commitment  to  buy  or  sell.  This  is 
evidenced  by  a  purchase  order  showing 
no  terms  for  a  particular  product  and 
also  by  the  fact  that,  while  the  second 
agreement  listed  a  certain  quantity,  only 
a  portion  of  that  quantity  was  actually 
ordered  and  shipped. 

Siderca  contends  that  the  record 
supports  its  position  that  the  specific 
terms  of  sale  are  established  when  the 
customer's  purchase  order  is  received.  It 
notes  that  the  original  contracts  were 
examined  at  the  verification. 

Regarding  the  merchandise  that  was 
shipped  after  the  delivery  date 
stipulated  in  the  contract,  Siderca 
argues  that  the  delivery  date  influenced 
the  timing  of  the  negotiations  and  the 
timing  of  the  contract  signing.  Siderca 
contends  that  the  customer  wanted 
shipment  by  a  particular  month  but  then 
experienced  logistical  problems  and 
arranged  for  subsequent  delivery.  It 
states  that  the  parties  did  not  change  the 
merchandise,  price,  quantity  or  other 
material  terms  of  the  contract.  It  also 
states  that  the  petitioners  could  cite  no 
cases  where  this  type  of  modification 
had  been  interpreted  as  changing  the 
date  of  sale. 

Siderca  then  addresses  the 
petitioners'  argument  that,  at  a 
minimum,  the  Department  should 
exclude  the  merchandise  where  the 
shipment  terms  were  not  even  close  to 
those  agreed  to  by  the  parties.  Siderca 
argues  that  the  petitioners  provided  no 
precedent  to  support  their  theory  that 
these  sales  do  not  constitute  sales 
during  the  POI.  It  argues  that  a  delivery 
term  is  only  a  material  term  if  the 
parties  treat  it  as  one  and  that  the 
evidence  on  the  record  shows  that  all 
merchandise  was  eventually  shipped. 

Next.  Siderca  addresses  tne 
petitioners'  argument  that  the 
merchandise  that  remained  unordered 
under  the  second  agreement  should  also 
not  be  considered  as  POI  sales  and 
excluded  from  the  viability  analysis. 
Siderca  states  that  this  merchandise  was 
never  ordered  because  it  was  never  sold. 
Therefore,  it  does  not  need  to  be 
excluded  from  the  viability  analysis 
because  it  was  never  included. 

Finally.  Siderca  addresses  the 
petitioners'  argument  that  the 
documftitation  placed  on  the  record 
demonstrates  that  the  correct  date  of 
sale  for  a  non-Chinese  third  country  sale 
is  outside  the  POI,  since  the 
documentation  references  a  sales 
acknowledgement  dated  outside  the 


POI.  It  argues  that  the  sales 
acknowledgement  was  only  an 
"observation/clarification"  of  the 
customer's  purchase  order  and  that  the 
record  does  not  show  any  change  or 
modification  in  the  material  terms. 

DOC  Position 

We  agree  with  Siderca.  This  issue  was 
argued  extensively  by  the  parties  and 
examined  very  closely  by  the 
Department  at  the  verification.  At 
verification,  we  found  no  evidence  of 
written  price  agreements  or  price  lists 
pursuant  to  the  periodic  negotiations 
which  might  result  in  certain  reported 
sales  being  outside  the  POI.  A  review  of 
the  1991  Framework  Agreement  also 
showed  no  basis  to  discount  Siderca's 
claim  that  the  periodic  agreements  with 
the  Chinese  customer  were  only 
"general  agreements"  where  terms  were 
not  finalized.  Thus,  the  1991 
Framework  Agreement  was  akin  to  a 
memorandum  of  understanding  between 
the  parties,  setting  forth  no  definite 
material  contract  terms.  It  is  clear  from 
information  on  the  record  that  the 
purchase  order  sets  the  price  and 
quantity  of  the  sale.  Therefore, 
respondent's  reporting  of  the  purchase 
order  date  as  the  date  of  sale  was 
consistent,  and  in  accordance,  with  the 
Department's  practice  (see.  e.g..  Final 
Determination  of  Sales  at  Less  than  Fair 
Value:  Certain  Forged  Steel  Crankshafts 
from  the  United  Kingdom  (52  FR  18992. 
July  28.  1987). 

Furthermore,  changes  in  the  delivery 
term  of  the  contract  at  the  end  of  the  POI 
do  not  constitute  changes  to  a  term  of 
the  contract  significant  enough  to  alter 
the  date  of  sale,  unlike  terms  such  as 
price  and  quantity.  This  is  evidenced  by 
the  fact  that  the  parties  themselves  did 
not  treat  the  delivery  term  as  a  material 
one.  Moreover,  the  petitioners  could 
show  no  cases  to  support  the  opposite 
conclusion.  Therefore,  these  sales  were 
also  properly  within  the  POI. 

Regarding  the  petitioners'  argument 
that  the  merchandise  that  remained 
unordered  under  the  second  agreement 
should  also  not  be  considered  as  POI 
sales  and  should  be  excluded  from  the 
viability  analysis,  this  merchandise  was 
never  sold  nor  reported;  therefore,  this 
issue  is  moot. 

Regarding  the  petitioners'  argument 
that  the  documentation  placed  on  the 
record  demonstrates  that  the  correct 
date  of  sale  for  a  non-Chinese  sale  is 
outside  the  POI.  the  acknowledgement 
in  question  references  no  change  in  the 
material  contract  terms.  Furthermore, 
even  if  the  petitioners'  argument  was 
correct,  excluding  this  sale  alone  would 
not  change  the  viabihty  analysis. 


Accordingly,  the  use  of  best 
information  available,  as  suggested  by 
the  petitioners,  is  not  warranted.  We 
will  use  all  PRC  sales  as  reported  by 
Siderca  in  our  analysis. 

Comment  2:  Related  Customer 
Allegation 

The  petitioners  argue  that  Siderca  and 
a  certain  Chinese  customer  are  related 
parties  and.  therefore,  the  sales  to  the 
Chinese  customer  must  be  excluded 
from  the  Department's  analysis.  They 
state  that  the  Department's 
questionnaire  specifies  that  companies 
are  considered  related  when  one  or 
more  of  the  same  individuals  are 
members  of  the  board  of  directors  of 
both  companies  or  other  entities  which 
control  those  companies.  The 
petitioners  also  argue  that  in  the  Final 
Results  of  Administrative  Review: 
Roller  Chain.  Other  than  Bicycle,  from 
Japan  (57  FR  56319.  November  27.  1992) 
(Roller  Chain),  the  Department  found 
that  two  companies  were  related  when 
they  shared  one  director  on  each  board. 
Thus,  the  petitioners  contend  that 
shared  board  members  and  officers  have 
long  been  equated  with  common  control 
of  companies. 

The  petitioners  state  that  when 
different  individuals  sit  on  the  boards  of 
two  different  companies,  but  serve  as 
representatives  of  a  common 
corporation,  it  results  in  interlocking 
directors  which  may  violate  section  8  of 
the  Clayton  Act,  instituted  to  prevent  a 
restraint  of  trade  from  being  effected. 
The  petitioners  state  that  this  is  the 
situation  that  exists  between  Siderca 
and  the  Chinese  customer  through  the 
management  of  several  companies.  They 
claim  that  Siderca  failed  to  rebut  the 
documentary  evidence  of  relatedness 
placed  on  the  record  by  the  petitioners. 

The  petitioners  contend  that  the 
ownership  of  Siderca  is  closely  tied  to 
that  of  many  other  companies,  through 
Siderca's  parent  companies.  They  then 
argue  that  information  on  the  record 
demonstrates  shared  management 
between  Siderca  and  the  Chinese 
customer.  The  petitioners  note  that  all 
evidence  they  placed  on  the  record  to 
show  the  interrelationship  between  the 
management  of  these  companies  are 
certified  copies  of  extracts  from 
commercial  registers.  The  petitioners 
then  state  that  Siderca's  attempts  to 
rebut  this  evidence  at  verification  are 
inadequate  for  the  following  reasons. 

First,  the  petitioners  discuss  Siderca's 
attempt  to  obtain  ownership 
information  from  the  Chinese  customer. 
They  argue  that  Siderca  has  shared 
management  with  the  Chinese  customer 
and,  therefore,  it  could  have  done  more 
to  obtain  information  from  this 


customer  than  just  to  send  the  customer 
a  letter. 

Second,  the  petitioners  discuss 
Siderca's  explanation  of  its  alleged 
connection  with  the  representative  of 
the  Chinese  customer.  They  question 
Siderca's  characterization  of  the 
president  of  Siderca's  ultimate  parent  as 
only  serving  as  local  agent  of  the 
representative  of  the  Chinese  customer. 
The  petitioners  also  claim  that,  under 
Svdss  law,  which  applies  to  the 
representative  of  the  Chinese  customer, 
persons  authorized  to  represent  a 
company  have  the  right  to  carry  out  all 
acts  that  may  be  covered  by  the 
company's  aims.  In  addition,  the 
petitioners  claim  that  Siderca's 
explanation  for  the  common  board 
member  between  the  Chinese  customer 
and  its  representative  fails  to  rebut  the 
presumption  of  a  relationship. 

Third,  the  petitioners  discuss 
Siderca's  explanation  of  the  alleged 
relationship  with  the  local  Argentine 
office  of  its  Chinese  customer.  They 
argue  that  Siderca's  characterization  of 
a  legal  representative  as  that  of  an 
employee  with  no  powers  of  a  director 
or  officer  of  the  company  is  incorrect. 
The  petitioners  contend  that,  under 
Argentine  law,  persons  authorized  to 
represent  a  company  are  "obliged  to  it 
for  all  the  acts  that  are  not  manifestly 
outside  the  company's  objectives." 
Furthermore,  the  petitioners  argue  that 
the  self-serving  oral  explanations  at 
verification  are  not  sufficient  to  rebut 
the  documentary  evidence  provided  by 
the  petitioners. 

Fourth,  the  petitioners  discuss  the 
charts  provided  by  Siderca  to  illustrate 
its  relationships  with  other  companies. 
The  petitioners  contend  that  these 
charts  are  inadequate  to  rebut  the  claim 
of  relatedness  between  Siderca  and  the 
Chinese  customer  because  the  charts  are 
incomplete  and  have  no  supporting 
documentation. 

The  petitioners  conclude  that  the 
Department  must  exclude  Siderca's 
sales  to  this  particular  Chinese  customer 
from  its  analysis  because  they  were 
made  to  a'related  party  and  because 
Siderca  has  made  no  effort  to  prove  that 
the  sales  to  this  customer  were  at  arm's 
length. 

Siderca  argues  that  the  petitioners' 
argimient  is  results-oriented  and  that  the 
Department  should  follow  established 
standards  for  determining  whether 
parties  are  related.  Moreover,  the  fact 
that  the  sales  to  the  customer  in 
question  are  similar  to  U.S.  sales  makes 
the  Chinese  market  a  better  comparison 
market  than  those  where  Siderca  did  not 
sell  similar  merchandise  (i.e.,  plain  end 
OCTG). 


Siderca  argues  that  the  Tariff  Act  of 
1930,  as  amended  (19  U.S.C.  1677(13)), 
focuses  on  either  some  financial 
relationship  through  stock  ownership  or 
otherwise,  or  the  exercise  of  some 
control  over  the  other  business,  to  show 
relatedness.  Siderca  maintains  that 
neither  it  nor  its  related  commissionaire 
own  or  control  the  Chinese  customer 
and  are,  therefore,  not  related  to  that 
customer. 

Siderca  maintains  that  the  verification 
documents  support  the  following 
conclusions.  First,  there  is  no  corporate 
relationship  between  the  Chinese 
customer  and  its  representative,  which 
the  Chinese  customer  uses  for  certain 
corporate  services,  such  as  the 
collection  of  mail.  Second,  there  is  no 
corporate  relationship  between  the 
customer  and  Siderca.  either  by 
ownership  or  control.  Third,  the  only 
information  that  links  Siderca  and  its 
Chinese  customer  is  a  good  relationship 
that  is  not  uncommon  between  a 
supplier  and  a  client.  Siderca  states  that 
it  is  because  of  this  good  relationship 
that  the  customer  approached  an  officer 
of  one  of  Siderca's  related  parties  for 
advice  on  setting  up  a  subsidiary  in 
another  country.  Siderca  maintains  that 
this  individual  agreed  to  have  his  name 
placed  on  the  incorporation  documents 
as  an  attorney-in-fact.  As  a  result. 
Siderca  states  that  its  related  company 
and  this  customer  each  had  a  subsidiary 
in  the  same  coimtry  with  the  same 
individual  involved  in  both.  In  addition. 
Siderca  argues  that  its  related  company 
and  its  customer  appointed  some  of  the 
same  citizens  to  serve  as  corporate 
directors  in  fulfillment  of  local  law 
requirements  regarding  the  citizenship 
and  residency  of  corporate  directors. 

Fourth,  the  Chinese  customer 
expanded  its  activities  in  Argentina  by 
opening  a  branch  there,  and  hired  an 
employee  to  serve  as  its  local 
representative.  This  employee  was  not 
involved  at  any  time  in  the  ownership 
or  management  of  the  Chinese  customer, 
and  was  never  employed  at  the  same 
time  by  the  Chinese  customer  and 
Siderca's  related  companies.  Siderca 
argues  that  this  person  switched  jobs  to 
one  of  Siderca's  related  companies,  and 
recommended  another  person  to  wind 
down  the  operations  of  the  Argentine 
branch  of  the  Chinese  customer.  This 
other  person  was  a  retired  employee  of 
one  of  Siderca's  related  parties,  who 
was  allowed  to  use  one  of  the  office 
buildings  belonging  to  the  organization. 

Siderca  concludes  from  the  above- 
cited  evidence  that  there  is  no  evidence 
of  corporate  control,  through  stock 
ownership,  common  management,  or 
otherwise. 


Siderca  then  states  that  the 
Department's  questionnaire  never 
mentions  the  term  "shared 
management,"  even  though  the 
petitioners  use  this  term  to  define 
related  parties.  It  also  states  that  Roller 
Chain  says  nothing  about  "shared 
management"  and  refers  to  individuals 
on  multiple  boards  being  one  of  the 
indicia  of  control,  not  control  in  and  of 
itself.  Siderca  argues  that  Roller  Chain 
based  relatedness  by  control  on  many 
factors,  including  financial  relationship 
and  the  sharing  of  two  of  five  board 
members.  It  states  that  the  Department 
mentioned  common  board  members  as 
"further  evidence  that  the  potential  to 
control  was  present"  and  this  was  not 
the  only  or  major  reason  for  its  decision. 
Siderca  also  argues  that  modem 
corporate  boards  are  routinely 
comprised  of  individuals  who  sit  on 
boards  of  other  unrelated  companies.  It 
says  that  this  does  not  make  the 
companies  related. 

Siderca  concludes  that  the  petitioners' 
relationship  allegations  do  not  satisfy  a 
balanced  statement  of  the  applicable 
statutory  provision,  nor  even  the 
"shared  management  control"  standard 
that  the  petitioners,  themselves,  have 
invented.  It  states  that  the  petitioners 
have  shown  no  ownership,  financial 
dealings,  coordinated  management  or 
cross  investments. 

DOC  Position 

We  agree  with  Siderca.  To  determine 
whether  Siderca's  customer  is  related  to 
Siderca,  we  examined  whether  the 
definition  of  "exporter"  was  met  by  the 
customer  within  the  meaning  of  section 
771(13)  of  the  Act.  First,  regarding  the 
petitioners'  argument  that  since  Siderca 
has  shared  management  with  the 
Chinese  customer,  Siderca  could  have 
done  more  to  obtain  information  than 
simply  to  send  a  letter,  we  note  that,  as 
stated  below,  no  shared  management 
between  these  parties  has  been 
demonstrated  by  the  record  evidence. 

Second,  regjirding  the  petitioners' 
claim  that  under  Swiss  law,  persons 
authorized  to  represent  a  company  have 
the  right  to  carry  out  all  acts  that  may 
be  covered  by  the  company's  aims,  we 
acknowledge  that,  under  Swiss  law,  a 
representative  acts  in  the  same  capacity 
as  a  board  member.  However,  with 
regard  to  the  president  of  the  ultimate 
parent  of  Siderca.  this  only  shows  that 
the  Siderca's  parent  company  and  the 
customer's  agent  had  a  common  board 
member.  As  shown  below,  this  is  not 
enough  to  establish  control  of  Siderca 
over  the  Chinese  customer. 

Regarding  the  other  individuals  listed 
by  the  petitioners  as  showing  a 
relationship  between  Siderca  and  its 
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customer,  only  one  has  conclusively 
been  shown  to  be  on  the  board  of  a 
company  related  to  Siderca  through  its 
parent  companies  and  also  on  the  board 
of  a  subsidiary  of  Siderca's  customer. 
All  other  individuals  characterized  by 
the  petitioners  to  be  common  board 
members  have  what  is  known  as  a 
"power  of  attorney."  We  found  no 
evidence  that  under  Swiss  law,  the 
"power  of  attorney"  capacity  equates 
with  being  a  member  of  a  board  of 
directors. 

Few  past  cases  address  the  issue  of 
indirect  control.  In  Roller  Chain,  cited  - 
by  the  petitioners,  the  Department 
found  that  a  company  was  related  to  its 
customer  within  the  meaning  of  771(13) 
of  the  Act,  noting  that  since  two 
company  officials  were  members  of  the 
customer's  board  of  directors  and  that 
the  company  in  question  provided  a 
majority  (60%)  of  the  capital  used  to 
establish  the  customer.  Thus,  in  Roller 
Chain,  it  was  the  significant  financial 
connection,  coupled  with  the  two 
common  board  members,  that  provided 
the  basis  for  the  Department's 
determination  of  relatedness.  In  this 
case,  there  is  only  one  common  board 
member  and  no  proof  of  outlay  of 
capital  to  establish  the  customer. 
Therefore,  the  circumstances  present  in 
this  case  are  not  analogous  to  those 
found  by  the  Department  in  Roller 
Chain.  Furthermore,  there  is  no  proof  of 
any  stock  ownership  between  the 
companies. 

Third,  with  regard  to  the  alleged 
relationship  between  Siderca  and  the 
local  Argentine  office  of  its  Chinese 
customer,  the  Department  acknowledges 
that,  under  Argentine  law,  persons 
authorized  to  represent  a  company  are 
"obliged  to  it  for  all  the  acts  that  are  not 
manifestly  outside  the  company's 
objectives."  However,  the  employee  in 
question  was  never  employed  at  the 
same  time  by  the  Chinese  customer  and 
Siderca's  related  companies. 

Also,  the  other  person  mentioned  by 
the  petitioners  was  characterized  by 
Siderca  as  having  been  hired  to  wind 
down  the  operations  of  the  Argentine 
branch  of  the  Chinese  customer.  This 
other  person  was  also  characterized  as 
a  retired  employee  of  ohe  of  Siderca's 
related  parties,  who  was  allowed  to  use 
one  of  the  office  buildings  belonging  to 
the  organization.  We  note  for  the  record 
that  the  Department  was  informed  at 
verification  that  this  person  was  not 
completely  retired  from  one  of  Siderca's 
related  parties  but  was  still  on  the 
payroll  as  a  consultant  when  he  was 
hired  by  the  Argentine  branch  of  the 
Chinese  customer.  However,  even  if  he 
was  on  Siderca's  payroll  as  a  consultant 
at  the  same  time  he  was  winding  down 


the  operations  of  the  Argentine  branch 
of  the  Chinese  customer,  this  employee/ 
consultant  capacity  is  not  the  same 
thing  as  board  membership  or 
management  and  is  not  enough  to 
establish  control. 

Fourth,  regarding  the  petitioners' 
contention  that  the  charts  provided  by 
Siderca  to  illustrate  its  relationships 
with  other  companies  are  inadequate  to 
rebut  the  claim  of  relatedness,  at  the 
verification  the  team  also  examined  the 
corporate  books  that  listed  the 
management  of  these  companies. 
Nothing  to  discredit  Siderca's  claims 
was  found. 

Finally,  we  also  note  that  the 
petitioners  have  shown,  and  we  have 
found,  no  ownership  between  the 
parties. 

In  sum,  the  record  evidence  does  not 
demonstrate  that  the  Chinese  customer 
and  Siderca  are  related  companies 
within  the  meaning  of  section  771(13)  of 
the  Act. 

Comment  3:  Ordinary  Course  of  Trade 

The  petitioners  state  that  section 
773(a)(1)(A)  of  the  Act  requires  that 
FMV  of  imported  merchandise  be  based 
on  sales  made  in  the  ordinary  course  of 
trade.  According  to  the  petitioner^,  the 
U.S.  Court  of  International  Trade  noted 
that  the  ordinary  course  of  trade 
requirement  is  meant  to  "prevent 
dumping  margins  which  are  not 
representative"  of  sales  in  the  home 
market  (Cemex,  S.A.  v.  United  States. 
Slip.  Op.  95-72  at  6,  April  24, 1995). 
The  petitioners  contend  that,  in  the 
past,  the  Department  has  considered  the 
following  factors  to  determine  whether 
sales  were  made  in  the  ordinary  course 
of  trade. 

First,  the  petitioners  discuss  the 
channels  of  sale.  The  petitioners  argue 
that  since  the  Chinese  customer  was  not 
located  in  China,  used  the  services  of 
another  company  not  located  in  China, 
and  had  intertwined  control  with 
Siderca,  the  sales  to  this  customer  are 
not  representative  of  Siderca's  sales 
practices  in  China. 

Second,  the  petitioners  discuss 
product  uses.  "The  petitioners  argue  that 
the  products  sold  by  Siderca  to  this 
Chinese  customer  had  different 
characteristics  from  Siderca's  other  sales 
of  OCTG  to  the  Chinese  market  and 
therefore  were  not  in  the  ordinary 
course  of  trade.  The  petitioners  cite  the 
Final  Results  of  Administrative  Review: 
Certain  Welded  Carbon  Steel  Standard 
Pipes  and  Tubes  from  India  (57  FR 
54360,  November  18,  1992)  (Standard 
Pipes)  to  show  a  case  where  products 
with  different  physical  characteristics 
were  excluded  as  being  outside  the 
ordinary  course  of  trade. 


Third,  the  petitioners  discuss  the 
frequency  and  volume  of  sales.  The 
petitioners  argue  that  the  frequency  and 
volume  of  sales  to  this  particular 
Chinese  customer,  when  compared  to 
the  frequency  and  volume  of  sales  to 
another  customer,  and  when 
considering  the  other  factors  mentioned 
by  the  petitioners,  demonstrates  that 
these  sales  were  not  in  the  ordinary 
course  of  trade. 

Fourth,  the  petitioners  discuss  the 
shipping  arrangements.  The  petitioners 
contend  that  the  difference  in  the 
average  time  between  order  and 
shipment  for  the  sales  to  this  particular 
customer,  when  compared  to  the  other 
reported  Chinese  sales,  is  evidence  that 
these  sales  are  not  in  the  ordinary 
course  of  trade. 

Finally,  the  petitioners  state  that 
Siderca's  characterization  of  its 
relationship  with  the  Chinese  customer 
is  not  one  of  an  ordinary  business 
relationship,  even  a  "fi-iendly"  one, 
between  a  producer  and  a  buyer.  The 
petitioners  argue  that  in  the  ordinary 
course  of  trade  producers  do  not  lend 
the  services  of  their  officers  to  set  up 
subsidiary  companies  for  their  buyers 
and  serve  as  attorneys  in  fact  for  the 
resulting  subsidiaries. 

Siderca  argues  that  petitioners'  points 
fail  to  show  that  this  sale  is  outside  the 
ordinary  course  of  trade.  First,  regarding 
the  chaimels  of  sale,  Siderca  contends 
that  there  is  no  abnormality  in  the 
customer  not  being  located  in  China,  as 
it  is  a  trading  company.  Siderca  asserts 
that  trading  companies  rarely  take 
delivery  in  the  country  where  they  do 
business.  Siderca  states  that  this 
particular  customer  purchased  OCTG 
for  other  markets  during  the  POI  as  well. 
Siderca  argues  that  the  use  of  trading 
companies  is  a  normal  practice  in  the 
steel  trade. 

Second,  regarding  product  uses, 
Siderca  states  that,  while  the 
merchandise  to  this  customer  did  have 
different,  albeit  not  abnormal,  physical 
characteristics  than  the  other 
merchandise  sold  to  this  market,  it  did 
have  the  same  end  use.  Siderca  states 
that  the  trading  company's  customer  in 
China  simply  did  not  need,  or  could  not 
use,  the  type  of  product  Siderca  sold  to 
the  other  Chinese  customers.  Siderca 
argues  that  the  Department  only 
excludes  sales  as  outside  the  ordinary 
coiu^e  of  trade  where  the  product  use  is 
very  dissimilar.  Siderca  states  that  in 
Standard  Pipes,  the  Department  found 
that  the  physical  differences  had  a 
direct  bearing  on  use. 

Third,  regarding  the  frequency  and 
volume  of  sales,  Siderca  argues  that 
these  sales  cannot  be  considered 
aberrant.  Siderca  states  that  the  sales  to 
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this  particular  customer  are  similar  in 
size  and  fi-equency  to  the  sales  to 
another  Chinese  customer,  to  which  the 
petitioners  do  not  object.  Therefore, 
Siderca  states  that  the  sales  to  the 
customer  in  question  were  consistent 
with  other  sales  in  the  Chinese  market. 

Fourth,  regarding  the  shipping 
arrangements,  Siderca  states  that  in 
examining  shipping  arrangements  for 
the  purpose  of  an  ordinary  coiu^e  of 
trade  determination,  the  Department 
examines  factors  such  as  shipments  over 
substantial  distances,  the  unusual 
absorption  of  high  fi^ight  costs  or  a 
complete  change  in  shipping  terms, 
none  of  which  is  relevant  to  the 
customer  in  question.  Furthermore, 
Siderca  notes  that  shipment  was  made 
writhin  the  period  stipulated  in  the 
purchase  order. 

DOC  Position 

We  agree  with  Siderca.  In  making  the 
determination  whether  sales  should  be 
excluded  by  being  outside  the  ordinary 
course  of  trade  within  the  meaning  of 
section  773  of  the  Act  and  section 
353.46  of  the  Department's  regulations, 
the  Department  examines  several  factors 
(see  the  Final  Determinations  of  Sales  at 
Less  than  Fair  Value:  Certain  Hot-Rolled 
Carbon  Steel  Flat  Products,  Certain 
Cold-Rolled  Carbon  Steel  Flat  Products, 
and  Certain  Corrosion-Resistant  Carbon 
Steel  Flat  Products  from  Japan  (58  FR 
37154,  July  9, 1993). 

Regarding  channels  of  sale,  there  is 
nothing  unusual  with  selling  to  a 
trading  company  located  in  a  third 
country.  As  noted  by  Siderca,  we 
consider  these  sales  to  be  Chinese  sales 
because  Siderca  knew  the  ultimate 
destination  of  the  merchandise. 
Regarding  product  uses,  the  petitioners, 
although  showing  that  the  products  sold 
to  different  customers  in  China  had 
certain  different  physical 
characteristics,  in  no  way  proved,  and 
we  did  not  find,  that  the  products  had 
different  end  uses. 

Regarding  the  fi^quency  and  volume 
of  sales,  since  the  fi^quency  and  volume 
of  sales  to  the  customer  in  question 
were  similar  to  that  of  another  Chinese 
customer,  we  don't  find  that  there  is  an 
abnormahty.  Regarding  the  shipping 
arrangements,  differences  in  average 
time  between  order  and  shipment  alone 
is  not  evidence  that  the  sales  were 
outside  the  ordinary  course  of  trade.  No 
cases  were  cited  by  the  petitioners,  nor 
found  by  us,  to  support  this  position 
6ind  the  shipments  were  made  within 
the  period  stipulated  in  the  purchase 
order.  Therefore,  the  Department  finds 
that  these  sales  are  not  outside  the 
ordinar>'  course  of  trade  within  the 


meaning  of  section  773(a)(1)(A)  of  the 
Act. 

Comment  4:  Home  Market  Sales 

The  petitioners  contend  that  certain 
home  market  sales  reported  as  being 
made  prior  to  the  POI  were  actually 
made  during  the  POI.  According  to  the 
petitioners,  the  prices  for  Siderca's  sales 
to  a  specific  home  market  customer  do   . 
not  correspond  with  the  prices  listed  in 
the  sales  agreement  with  this  customer. 
Since  the  prices  do  not  match,  the 
petitioners  contend  that  these  sales  were 
made  during  the  POI  and  not  pursuant 
to  the  pre-POI  sales  agreement.  The 
petitioners  claim  that  adding  the  home 
market  sales  to  this  particular  customer 
in  the  viability  analysis  would  make  the 
home  market  viable. 

Siderca  argues  that  the  petitioners  are 
vtrrong  in  claiming  that  the  prices  for 
Siderca's  sales  to  a  specific  home 
market  customer  do  not  correspond 
with  the  prices  listed  in  the  sales 
agreement  with  this  customer.  Siderca 
states  that  the  petitioners  did  not  take 
into  consideration  an  article  in  the 
contract  that  explained  a  large  part  of 
the  discrepancy.  Siderca  also  states  that 
minor  calculation  errors  were  made  by 
the  petitioners  due  to  poor  copy  quaUty 
of  the  contract.  Siderca  argues  that 
correcting  for  these  errors  results  in  the 
price  charged  being  the  same  as  the 
price  agreed  upon  in  the  contract. 

Siderca  claims  that  it  correctly 
reported  the  home  market  sales  during 
the  POI.  It  states  that  information  was 
provided  which  supported  its  position 
that:  (1)  Exporting  to  world-wide 
markets  has  dominated  Siderca's  sales 
in  each  six  month  interval;  (2)  short- 
term  sales  were  the  norm  in  the  18 
month  period  from  January  1, 1993  to 
June  30, 1994;  (3)  the  POI,  with  private 
end-user  clients,  was  representative  of 
the  post-privatization  market  that  was 
the  context  for  Siderca's  home  market 
sales  practices  during  the  18  month 
period;  (4)  there  was  no  sale  pursuant  to 
a  long-term  contract  in  the  POI;  and  (5) 
Siderca's  home  market  sales  practices 
prior  to  1993  reflected  a  different  era, 
characterized  by  a  single,  state-owned 
oil  and  gas  monopoly. 

Siderca  states  tnat  its  definition  of  the 
date  of  sale  and  the  Department's 
preliminary  determination  that  the 
home  market  was  not  viable  during  the 
POI  was  supported  by  the  evidence 
presented  at  verification.  It  states  that 
the  Department  reviewed  the  long-term 
contracts  in  detail,  including  a  complete 
list  of  the  purchase  orders  associated 
with  a  given  contract  and,  for  selected 
purchase  orders,  the  shipments  made 
against  the  order.  Siderca  states  that  the 
Department  also  verified  the  actual 


volume  and  value  of  Siderca's  home 
market  sales  and  no  discrepancies  were 
foimd. 

DOC  Position 

We  agree  writh  Siderca.  At  the  public 
hearing,  the  petitioners  conceded  that 
their  argument  was  based  on  an 
incomplete  reading  of  the  contract 
(namely,  failure  to  take  into  account  an 
article  in  the  contract),  as  well  as  an 
illegible  copy  of  the  contract.  Therefore, 
there  was  no  price  discrepancy. 
Furthermore,  we  examined  the  home 
market  sales  process  (especially  price 
and  quantity  terms  in  the  purchase 
orders  pursuant  to  the  long-term 
contracts)  in  detail  at  the  verification 
and  no  discrepancies  were  found. 
Therefore,  the  record  continues  to  show 
that  the  home  market  is  not  viable. 

Comment  5:  Model  Match 

The  petitioners  argue  that  the 
Department  should  rely  on  its  own 
product  matching  decisions  outlined  in 
a  January  24,  1995,  product  matching 
memorandiun  and  used  in  the 
preliminary  determination  instead  of 
Siderca's  proposed  model  matches. 

Siderca  argues  that  a  certain  Chinese 
product,  although  more  similar  to  the 
U.S.  products  based  on  a  strict 
application  of  the  Department's  model- 
matching  methodology,  is  not  the  most 
similar  overall  based  on  physical 
characteristics,  production  and 
commercial  value.  Siderca  states  that 
while  the  two  third  country  selections 
are  nearly  equally  dissimilar  to  the  U.S. 
products  based  on  a  higher-ranking 
characteristic,  its  match  is  more  similar 
based  on  lower-ranking  characteristics, 
which  should  be  taken  into 
consideration. 

Siderca  argues  that  there  is  nothing 
that  prevents  the  Department  fi-om 
adapting  the  hierarchy  to  a  particular  set 
of  facts,  especially  where  there  is  a  clear 
reason  to  modify  the  approach  and  the 
statutory  definition  of  similar 
merchandise  warrants  the  modification. 
Siderca  contends  that  in  the  past  the 
Department  has  deviated  from  the 
published  hierarchy  when  the 
respondent  has  demonstrated  that  it  is 
necessary  to  achieve  the  proper 
comparison. 

DOC  Position 

We  agree  with  the  petitioners.  The 
matching  of  the  U.S.  products  based  on 
the  January  24,  1995.  memorandum,  is 
consistent  with  the  purpose  of  a 
matching  hierarchy;  i.e.,  more  weight  is 
given  to  higher-ranked  characteristics 
and  less  weight  to  lower-ranked 
characteristics.  Following  a  strict 
application  of  the  matching  hierarchy 
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also  allows  for  more  predictable  results. 
Lower-ranked  characteristics  are  taken 
into  consideration  only  when  higher- 
ranked  characteristics  are  equal.  This  is 
not  the  case  here. 

Comment  6:  Reintegro  (Rebate) 

The  petitioners  argue  that  the 
Department  must  deduct  from  the  COP 
only  that  portion  of  the  reintegro  (a 
rebate  upon  export  of  indirect  taxes 
imposed  during  production  of  the 
merchandise)  attributable  to  material 
inputs.  The  petitioners  note  that  current 
law  does  not  address  the  issue  of  rebates 
such  as  the  reintegro  in  COP  situations. 
The  petitioners  argue  that  the  statutory 
silence  on  the  issue  of  indirect  taxes 
relating  to  items  other  than  materials 
indicates  that  such  taxes  should  remain 
in  the  product's  cost  and,  therefore,  the 
full  rebate  should  not  be  deducted  from 
the  COP.  Both  the  Department's 
regulations  (19  CFR  353.50(a)(1))  and 
section  773(e)(1)(A)  of  the  Act  provide 
that,  when  calculating  constructed 
value,  the  cost  of  materials  is  to  exclude 
internal  taxes  applied  directly  to  the 
cost  of  such  materials  when  the  taxes 
are  refunded  upon  exportation.  The 
petitioners  argue  that  under  current  law 
only  the  Department's  practice  of 
excluding  value  added  taxes  paid  on 
raw  material  inputs  offers  guidance  in 
the  area  of  COP. 

The  petitioners  also  argue  that  the 
Department  must  average  the  market 
specific  tax  rebate  so  that  only  one  cost 
of  production  is  reported  for  each 
product.  The  petitioners  maintain  that 
the  Department's  long  standing  practice 
is  that  cost  differences  based  on 
shipping  destination  should  not  enter 
into  the  company's  cost  of  production 
for  a  particular  product. 

Siderca  argues  it  properly  reduced  the 
actual  cost  of  production  by  the  average 
rebate  received  on  sales  to  China. 
Siderca  states  that  both  final  stage  and 
prior  stage  indirect  taxes  appear  in  its 
records  as  costs  and,  therefore,  the 
rebate  of  the  tax  must  be  applied  as  an 
offset  to  this  cost.  Siderca  argues  it 
presented  to  the  Department  the  same 
indirect  tax  study  it  presents  aimually  to 
the  Argentine  government  to  prove  the 
amount  of  rebate  it  is  entitled  to  under 
the  reintegro  program.  Siderca  notes  the 
study  was  tested  and  reviewed  during 
the  cost  verification  and  that 
Department  personnel  have  reviewed 
the  study  on  six  previous  occasions. 

Siderca  concedes  the  precise 
percentage  of  material  cost  accounted 
for  by  cumulative  indirect  taxes  cannot 
be  known,  but  argues  that  the  study 
provides  a  reasonable  estimate. 
Moreover,  there  is  no  double  coimting 
of  the  exclusion,  because  the  total  level 


of  taxes  paid  exceeds  the  rebate. 
Further,  the  1993  tax  study,  upon  which 
the  1994  rebate  was  based,  accurately 
reflects  the  amount  of  taxes  paid  while 
the  tax  was  in  effect  during  1993. 
Siderca  states  that  it  presented  support 
for  the  actual  cash  rebate  received  on 
sales  to  the  U.S.  and  China. 

Siderca  maintains  that  its  approach  is 
consistent  with  the  Department's 
practice  of  using  actual  costs,  and  cites 
to  the  Final  Determination  of  Sales  at 
Less  Than  Fair  Value:  Fresh  Chilled 
Atlantic  Salmon  from  Norway  (58  FR 
37915,  July  14,  1993),  where  the 
Department  stated  its  preference  for  the 
use  of  the  actual  cost  of  the  subject 
merchandise,  whenever  possible. 
Siderca  also  cites  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Aramid 
Fiber  Formed  of  Poly-phenylene 
Terephthalamide  from  the  Netherlands 
(59  FR  23684,  May  6,  1994)  in  which  the 
Depsirtment  treated  government  grants 
as  an  offset  to  the  respondent's  fixed 
overhead  costs. 

Siderca  does  not  dispute  that  its 
methodology  results  in  two  different  net 
costs,  but  argues  that  this  is  always  the 
case  when  duties  are  rebated  on  export 
sales.  Siderca  states  that  the  cost  of  the 
home  market  product  is  tax  inclusive, 
and  the  cost  of  the  export  product  is 
exclusive  of  the  tax  after  export. 
Because  the  COP  comparisons  are  based 
on  sales  to  a  specific  market,  the 
calculation  should  take  into  account 
only  rebated  taxes  relevant  to  that 
market. 

Finally,  Siderca  argues  the  effect  of 
the  differential  should  not  be  a  source 
of  double  jeopardy.  The  differential 
exists  because  Siderca  has  foregone  a 
portion  of  the  rebate  for  exports  to  the 
United  States  in  deference  to  the  U.S. 
countervailing  duty  regime. 

DOC  Position 

We  agree  with  Siderca,  in  part. 
Regarding  the  issue  of  allowing  only  the 
portion  of  the  reintegro  attributable  to 
material  inputs,  the  Department's 
Offices  of  Countervailing  Investigations 
and  Countervailing  Compliance 
normally  test  to  determine  whether  or 
not  the  reintegro  is  countervailable  (see, 
e.g.,  American  Alloys,  Inc.  v.  United 
States,  30  F.3d  1469  (Fed.  Cir.  1994).  To 
be  non-countervailable,  the  rebate  must 
be  for  taxes  on  merchandise  which  was 
physically  incorporated  into  the 
exported  product  and  the'rebate  must  be 
no  greater  than  the  actual  taxes 
imposed. 

The  last  countervailing  determination 
concerning  OCTG  from  Argentina  for 
which  results  have  been  published  is 
the  1988-89  Countery ailing  Duty 
Administrative  Review.  In  the 


preliminary  results  of  that  review,  the 
Department  determined  that  Siderca 
was  entitled  to  the  entire  reintegro 
without  incurring  countervailing  duties 
(56  FR  50855,  October  9,  1991).  This 
issue  was  not  discussed  and,  therefore, 
was  not  changed,  in  the  final  results  (56 
FR  64493,  December  10,  1991).  The 
reimbursement  percentage  on  OCTG 
was  then  raised  in  1992.  However, 
Siderca  only  accepts  the  pre- 1992  rebate 
percentage  on  U.S.  sales  because  the 
current  U.S.  countervailing  duty  order  is 
still  in  place.  Based  on  the  fact  that  the 
Department  has  previously  determined 
that  Siderca  was  entitled  to  a  rebate 
without  incurring  countervailing  duties 
and  because  it  currently  accepts  a  lower 
rebate,  it  is  reasonable  to  assume  that 
the  entire  reintegro  is  attributable  only 
to  material  inputs. 

We  agree  with  Siderca  regarding  the 
issue  of  averaging  the  market  specific 
tax  rebates  so  that  only  one  cost  of 
production  is  reported  for  each  product. 
For  the  cost  test,  the  Department  noted 
that  the  cost  of  production  is  the  cost  of 
the  product  as  sold  in  the  third  country. 
This  cost  is  being  compared  to  the  third 
country  price.  Since  Siderca  receives 
the  entire  rebate  on  sales  to  the  third 
coimtry.  the  cost  of  the  third  country 
product  should  be  lowered  by  the  entire 
amount  of  the  rebate  received  upon 
exportation  of  the  product  to  the  third 
country. 

Therefore,  for  COP,  we  have  made  no 
changes  from  the  preliminary 
determination  and  have  deducted  the 
full  rebate  percentage  from  the  COP. 

Although  not  mentioned  by  the 
interested  parties,  the  impact  of  the 
reintegro  in  the  context  of  the  price-to- 
price  comparisons  must  be  addressed. 
Included  in  Siderca's  manufacturing 
costs  of  OCTG  are  taxes  paid  to  the 
Argentine  government.  Siderca  received 
a  rebate  of  these  taxes  upon  exportation 
of  the  merchandise.  However,  the 
amount  of  the  rebate  claimed  by  Siderca 
for  the  two  export  markets  was  not 
identical.  For  sales  to  the  PRC,  Siderca 
chose  to  accept  the  entire  rebate.  For 
sales  to  the  United  States,  Siderca  chose 
to  accept  only  a  partial  rebate.  Because 
only  a  partial  rebate  is  taken  for  U.S. 
sales,  a  portion  of  the  tax  imposed  by 
the  Argentine  government  remains  in 
the  U.S.  price  (the  difference  between 
the  total  rebate  and  the  partial  rebate 
taken).  Because  these  rebates  are 
directly  related  to  the  sales  of  the 
merchandise  in  the  two  markets,  it  is 
necessary  to  make  a  circumstance-of- 
sale  adjustment  to  FMV  to  account  for 
the  different  amount  of  taxes  included 
in  the  Chinese  and  U.S.  prices.  This 
procedure  is  consistent  with  Zenith 


Electronics  v.  United  States,  988  F.2d 
1573.  1581  (Fed.  Cir.  1993). 

In  calculating  dumping  margins,  the 
Department  equalizes  the  effective  tax 
rates  in  each  market.  Normally  (where 
the  home  market  sale  is  taxed,  but  the 
export  sale  to  the  United  States  is  not 
taxed)  this  is  accomplished  by  applying 
the  home  market  tax  rate  to  the  U.S. 
price  at  the  same  point  in  the  chain  of 
commerce  at  which  the  home  market  tax 
is  imposed.  Here,  where  the  pipe 
exported  to  the  United  States  was  taxed 
in  excess  of  the  tax  on  the  pipe  exported 
to  China,  the  comparable  procedure 
would  be  to  subtract  the  differential 
from  the  price  charged  in  the  United 
States.  Because  the  statute  provides  no 
mechanism  for  removing  tax  from  the 
U.S.  price,  however,  we  achieved  the 
necessary  equivalence  in  tax  rates  by 
adding  the  difference  between  the 
effective  rebate  percentages  claimed  by 
Siderca  between  the  two  prices  to  the 
price  of  the  pipe  exported  to  China  as 
a  circimistance-of-sale  adjustment, 
pursuant  to  section  773(a)(4)(B)  of  the 
Act  and  19  CFR  353.56(a).  This 
prevented  Siderca's  acceptance  of  a 
complete  tax  rebate  on  the  sales  to 
China,  but  only  a  partial  export  tax 
rebate  on  the  sales  to  the  United  States 
&t)m  masking  any  tax-net  dimiping 
margin. 

Comment  7:  Revenues  Earned  on  Sales 
of  Secondary  Pipe 

The  petitioners  argue  Siderca  should 
not  reduce  the  reported  costs  for  the 
subject  merchandise  by  revenues  earned 
on  sales  of  secondary  pipe.  The 
petitioners  argue  that  Siderca  is  treating 
secondary  pipe  as  a  by-product,  when  it 
should  be  treated  as  a  co-product. 
According  to  the  petitioners,  in  IPSCO 
Inc.  V.  United  States  [IPSCO]  (965  F.2d 
1056, 1060-61  (Fed.  Cir.  1992))  the 
Court  of  Appeals  for  the  Federal  Circuit 
upheld  the  Department's  treatment  of 
second  quality  pipe  when  the 
Department  fully  allocated  costs  evenly 
over  output  tons.  The  petitioners  argue 
that  the  classification  of  secondary  pipe 
as  a  co-product  precludes  Siderca's 
offset  of  costs  by  revenue  from 
secondary  pipe. 

Siderca  argues  it  properly  offset  the 
cost  of  production  by  the  revenue 
earned  on  sales  of  secondary  pipe. 
Siderca  contends  the  secondary  pipe  in 
question  is  a  by-product,  not  a  co- 
product,  and  is  pulled  from  the  scrap 
pile  when  a  particular  customer 
periodically  stops  by  to  purchase 
naterial.  It  further  contends  by-products 
dre  defined  as  products  that  have  a  low 
>ales  value  compared  with  the  sales 
alue  of  the  main  product.  Siderca  notes 
hat  revenue  from  the  sale  of  these 


products  account  for  a  small  percentage 
of  its  total  revenue  for  the  period. 
Siderca  rebuts  the  petitioners'  reliance 
on  IPSCO  by  asserting  that  IPSCO 
concerned  limited  service  pipe,  not 
scrap  pipe.  It  argues  that  if  the 
Department  treats  the  secondary  pipe  as 
a  co-product,  then  it  must  increase  the 
production  quantity  over  which 
production  costs  have  been  allocated, 
thereby  lowering  the  cost  of  all 
products. 
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We  disagree  with  the  petitioners  that 
IPSCO  applies  in  this  case.  IPSCO  dealt 
with  limited  service  merchandise,  an 
OCTG  product  with  a  quaUty  sufficient 
enough  to  allow  its  use  in  some  drilling 
applications.  We  also  note  that  during 
the  relevant  period  in  that  case,  IPSCO 
produced  and  sold  limited  service 
products  in  significant  quantities. 
Although  Siderca  overstates  its  assertion 
that  these  pipes  are  scrap  sales,  this  is 
not  a  product  that  could  be  used  for 
normal  pipe  applications.  In  this  case, 
the  merchandise  in  question  was 
piuchased  because  of  its  form,  not 
because  of  its  ability  to  act  as  a  conduit 
for  fluids. 

The  distinction  as  to  whether  a  joint 
product  is  a  by-product  or  a  co-product 
of  the  subject  merchandise  is  important 
because  the  Department  treats  by- 
products and  co-products  differently  in 
calculating  the  COP  of  the  subject 
merchandise.  Central  to  our 
determination  as  to  whether  a  product 
is  a  by-product  or  a  co-product  of  the 
subject  merchandise  is  the 
determination  of  the  "spUt-off"  point, 
which  is  the  point  in  the  production 
process  where  the  co-product  becomes  a 
separately  identifiable  product.  All  costs 
incurred  up  to  and  including  the  split- 
off  point  are  considered  common  to 
producing  all  co-products.  Accordingly, 
where  the  Department  determines  a 
product  to  be  a  co-product,  common 
costs  incurred  up  to  and  including  the 
spht-off  point  are  allocated  among  all 
the  co-products,  with  none  allocated  to 
by-products.  Alternatively,  where  the 
Department  determines  a  product  to  be 
a  by-product,  it  allocates  all  common 
costs  to  the  primary  merchandise  and 
subtracts  the  amount  of  the  revenue 
from  the  sale  of  by-products  from  the 
total  COM  of  the  chief  product  (see,  e.g., 
the  Preliminary  Determination  of  Sales 
at  Less  than  Fair  Value  and 
Postponement  of  the  Final 
Determination:  Sebacic  Acid  from  the 
People's  Republic  of  China  (Sebacic 
Acid)  (59  FR  565  (January  5, 1994)). 

The  most  important  factor  in 
determining  whether  a  product  is  a  co- 
product  or  a  by-product  is  its  relative 


sales  value  compared  with  that  of  the 
other  main  products  produced  in  the 
joint  processes  (see  Sebacic  Add).  By- 
products are  defined  as  "products  of 
joint  processes  that  have  minor  sales 
value  as  compared  with  that  of  the  chief 
product"  by  Charles  T.  Homgren  in  Cost 
Accoimting,  Fifth  Edition.  In  this  case, 
the  record  evidence  demonstrates  that 
the  relative  value  of  secondary  pipe  is 
insignificant  compared  to  OCTG  and 
line  pipe,  and  accounts  for  only  a  small 
percentage  of  Siderca's  sales. 

Additional  factors  that  the 
Department  may  examine  include:  the 
respondent's  normal  accounting 
treatment;  whether  significant 
additional  processing  occurs  after  the 
split-off  point;  whether  management 
controls  the  quantity  produced  of  the 
product  in  question;  and  whether  its 
production  is  an  unavoidable 
consequence  of  the  production  process 
(see  Sebacic  Acid;  see  also  the  Final 
Determination  of  Sales  at  Less  than  Fair 
Value:  Titanium  Sponge  from  Japan  (49 
FR  38687,  October  1,  1987)  and  the 
Final  Determination  of  Sales  at  Less 
than  Fair  Value:  Frozen  Concentrated 
Orange  Juice  from  Brazil  (52  FR  8324, 
March  17,  1987). 

The  respondent's  normal  accoimting 
treatment  indicates  its  opinion  as  to 
whether  the  product  in  question  is  a  by- 
or  co-product.  A  respondent's  normal 
treatment  is  not  considered  persuasive  if 
the  Department  has  evidence  indicating 
that  it  would  be  unreasonable  for 
purposes  of  an  antidumping  analysis.  In 
this  case  the  respondent  treats  the 
product  in  question  as  a  by-product.  We 
find  that  this  treatment  does  not  distort 
the  antidumping  analysis.  Significant 
additional  processing  of  a  magnitude 
that  would  raise  the  value  of  the 
product  in  question  to  a  point  where  its 
relative  value  to  the  other  main 
products  is  significant  may  indicate  that 
the  product  should  be  treated  as  a  co- 
product.  In  this  case  no  additional 
processing  takes  place.  Additionally,  if 
management  takes  steps  to  intentionally 
produce  the  product,  then  it  would  be 
an  indication  that  the  product  may  be  a 
co-product.  If  the  production  of  a 
product  is  unavoidable,  the  product 
could  be  either  a  by-product  or  co- 
product.  Other  factors  would  have  to  be 
considered  to  make  the  determination. 
In  this  case,  the  management  of  Siderca 
takes  steps  to  avoid  the  production 
errors  which  cause  pipes  to  become 
seconds.  It  is  only  where  production 
errors  exist  that  the  secondary  pipe  is 
produced.  After  careful  consideration  of 
all  of  the  relevant  factors,  the 
Department  concludes  that  the  product 
in  question  was  properly  treated  as  a  by- 
product in  this  investigation. 


33548 


Federal  Register  /  Vol.  60.  No.  124  /  Wednesday.  June  28.  1995  /  Notices 


Federal  Register  /  Vol.  60,  No.  124  /  Wednesday,  June  28.  1995  /  Notices  33549 


Comment  8:  Fixed  Fabrication  and 
Depreciation  Cost 

The  petitioners  argue  the  difference 
between  the  company-wide  average  and 
the  average  of  the  reported  fixed 
fabrication  and  depreciation  cost 
indicates  Siderca  understated  the 
reported  amounts.  The  petitioners  assert 
fixed  costs  are  normally  higher  for 
OCTG  than  for  other  types  of  pipe 
because  of  substantially  higher  finishing 
costs  for  OCTG.  The  petitioners  state 
differences  in  fixed  costs  could  only 
result  if  different  production  lines  are 
used  or  if  different  capacity  utilization 
rates  are  realized,  but  neither  situation 
applies  to  Siderca.  The  petitioners 
reference  Siderca's  production  flow 
charts,  which  show  that  subject  and 
non-subject  merchandise  share  the  same 
production  lines.  Where  subject  and 
non-subject  merchandise  do  not  share 
the  same  production  line,  the 
equipment  used  for  downstream 
processing  is  similar. 

Siderca  argues  it  properly  allocated 
depreciation  expense  in  the  reported 
product-specific  costs.  Siderca  asserts 
the  results  of  the  gross  comparison  test 
can  be  explained.  First,  the  test 
compares  an  average  of  all  products  to 
an  average  from  only  two  OCTG 
markets.  Siderca's  plain-end  pipes  carry 
a  smaller  portion  of  fixed  fabrication 
and  depreciation,  while  the  remaining 
production  carries  a  greater  amount  of 
these  costs,  because  of  their  complexity. 
Siderca  argues  the  overall  product  mix 
of  the  merchandise  sold  to  the  United 
States  and  China  is  at  the  lower  end  of 
the  complexity  range.  It  is  natural,  they 
argue,  that  the  average  fixed  fabrication 
and  depreciation  costs  allocated  to 
OCTG  sold  in  the  United  States  and 
China  would  be  lower.  The  more 
complex  products  include  pipe  that  is 
cold-drawn,  custom  threaded,  buttress 
threaded,  and  also  pup  joints. 

Second,  the  Department's  verification 
report  notes  that  the  total  depreciation 
expense  was  traced  to  each  cost  center 
and  that  Siderca  demonstrated  how  the 
per-unit  costs  were  determined  using 
the  productivity  of  each  product  in  a 
given  cost  center.  Siderca  also  notes  the 
Department  looked  at  several  product 
comparisons  which  show  the  relative 
amounts  of  fixed  fabrication  costs 
allocated  to  each  product. 

Siderca  contends  that  it  was  able  to 
demonstrate  the  flow  of  fixed  factory 
costs  and  depreciation  from  the 
financial  statements  to  the  amounts 
input  into  the  computer  for  each  cost 
center.  Siderca  notes  that  the 
Department  verified  the  allocation 
factors  used  to  apply  fixed  factory  costs 
and  depreciation  and  that  they  were  the 


same  factors  used  to  allocate  factory 
costs  under  normal  circumstances.  In 
addition,  they  note  that  the  Department 
was  able  to  recalculate  the  cost  of 
manufacturing  for  the  test  products  and 
compared  the  allocation  of  costs 
between  various^products,  including 
line  pipe.  Siderca  further  argues  that 
plain  end  pipes  accoimt  for  a  significant 
portion  of  its  U.S.  sales,  but  account  for 
only  a  small  proportion  of  its  overall 
sales. 
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We  agree  with  Siderca.  At 
verification,  while  we  could  not 
reconcile  the  total  of  the  individual  per 
imit  fixed  fabrication  and  depreciation 
costs  to  the  total  expense,  we  were  able 
to  perform  alternative  procedures  in 
place  of  that  reconciUation.  If  the 
Department  is  satisfied  that  the 
respondent  described  the  systems 
abilities  accurately,  that  the  system  was 
used  in  the  normal  course  of  business, 
and  that  the  data  could  be  verified 
through  alternative  procedures,  then  the 
Department  normally  does  not  adjust 
the  reported  information.  In  this  case, 
the  system  used  to  allocate  the  fixed 
factory  cost  and  depreciation  is  the 
same  system  used  in  the  normal  course 
of  business  to  derive  the  variable  factory 
costs.  We  performed  the  following 
alternative  procedures  in  place  of  the 
reconciUation. 

Our  analysis  compared  a  company- 
wide  average  of  fixed  factory  overhead 
and  depreciation  expense  to  an  average 
of  these  variables  for  only  the  U.S.  and 
PRC  markets.  Additionally,  our  test  of 
reasonableness  compared  a  weighted- 
average  figure  of  fixed  factory  overhead 
and  depreciation  expense  to  a  simple 
average  figure  of  these  variables.  We  do 
not  find  that  the  Department's 
reasonableness  test  nor  other  evidence 
on  the  record  indicated  Siderca's 
methodology  distorted  the  reported  per 
unit  costs.  Consequently,  we  used  the 
per  imit  fixed  factory  costs  and 
depreciation  reported  by  Siderca. 

Comment  9:  Treatment  of  Quality 
Control  Costs 

The  petitioners  argue  the  Department 
may  not  treat  inspection  costs  as  selling 
expenses.  The  petitioners  contend  that 
the  costs  in  question  are  quality  control 
costs  incurred  at  the  end  of  the 
production  process  and  in  varying 
degrees  are  incurred  on  all  products. 
The  petitioners  cite  the  Final 
Determination  of  Sales  at  Less  than  Fair 
Value:  Gray  Portland  Cement  and 
Clinker  fitim  Japan  (56  FR  12156.  12162. 
March  22. 1991).  in  which  the 
Department  held  that  quality  control 
costs  incurred  at  respondent's  plant  did 


not  constitute  selling  expenses.  The 
petitioners  argue  that  the  record  does 
not  demonstrate  that  the  testing  was  a 
condition  of  sale.  In  the  Final 
Determination  of  Sales  at  Less  than  Fair 
Value:  Forged  Stainless  Steel  Flanges 
fi-om  India  (59  FR  68853,  68858, 
December  29, 1993),  the  petitioners 
argue  that  the  Department  found  that 
there  was  no  evidence  on  the  record  to 
support  the  assertion  that  the  testing 
was  a  condition  of  sale,  and  the 
Department  included  the  quality  control 
costs  in  the  cost  of  manufacturing. 

Siderca  argues  that  it  correctly  treated 
these  particidar  inspection  costs  as 
selling  expenses.  It  argues  that  its 
normal  records  treat  these  inspection 
costs  as  selhng  expenses,  and  notes  that 
the  Department  verified  Siderca's  ability 
to  identify  the  extra  inspection  costs 
associated  with  sales  to  China.  It  further 
argues  that  the  Department  has  treated 
inspection  costs  as  a  selling  expense  in 
prior  cases.  Siderca  cites  the  Final 
Results  of  Antidumping  Duty 
Administrative  Review  and  Revocation 
in  Part  of  an  Antidumping  Duty  Order: 
Antifriction  Bearings  from  Japan 
(Industrial  Belts)  (58  FK  39729,  39750, 
July  26,  1993)  and  Final  Results  of 
Antidumping  Duty  Administrative 
Review:  Industrial  Belts  and 
Components  and  Parts  Thereof  Whether 
Ciu«d  or  Uncvired,  from  Japan  (58  FR 
30018,  30024,  May  25, 1993). 
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We  agree  with  Siderca.  We  find  that 
these  costs  are  incurred  commensurate 
with  Siderca's  corporate  goal  to 
continue  to  develop  sales  of  OCTG  to 
the  PRC,  a  situation  similar  to  that  in 
Industrial  Belts  (Comment  12).  At  the 
sales  verification,  we  looked  at 
correspondence  and  other 
dociunentation  between  Siderca  and  the 
Chinese  customer  and  were  able  to 
confirm  that  quality  control  issues  were 
discussed  in  great  detail. 

At  the  cost  verification,  we  were  able 
to  verify  that  Siderca  tested  OCTG 
destined  for  China  significantly  more 
than  OCTG  destined  for  other  markets. 
Finally.  Siderca  is  only  claiming  the 
quality  control  testing  costs  which  can 
be  specifically  identified  to  a  particular 
market.  Siderca  included  quality  control 
testing  costs  incurred  at  earlier 
production  steps  as  a  cost  of  production. 
These  quality  control  testing  costs 
incurred  at  the  earlier  production  stage 
were  incurred  regardless  of  market  and. 
therefore,  were  properly  included  in  the 
COP.  The  quality  control  costs  incurred 
at  the  end  of  production  could  be 
differentiated  based  on  the  market  to 
which  the  merchandise  was  shipped. 


Comment  10:  Threading  Technology 
Research  and  Development 

The  petitioners  argue  that  the 
reported  costs  must  include  the 
amounts  Siderca  spent  on  threading 
technology  R&D.  The  petitioners  argue 
that  Siderca's  assertion  that  it  properly 
excluded  R&D  costs  is  completely 
luisupported.  The  company  brochure 
indicates  Siderca's  research  center 
focuses  on  research  into  basic  physical 
phenomena  and  research  directly 
related  to  production  techniques.  It  is 
clear,  they  argue,  that  R&D 
advancements  in- threading  technology 
would  benefit  all  OCTG  products  and 
are,  therefore,  not  market  specific. 

Siderca  argues  it  properly  excluded 
non-related  R&D  costs  from  the  cost  of 
production.  Siderca  argues  the  R&D 
expenses  did  not  relate  to  any  of  the 
products  sold  in  the  United  States  or 
China  during  the  POI.  The  expenditures 
were  targeted  at  the  development  of 
special  threading  for  extreme 
conditions.  Siderca  argues  that  the 
brochiu«  only  refers  to  the  capabilities 
of  the  R&D  facility,  not  to  specific  R&D 
efforts.  Siderca  asserts  that  if  the 
Department  decides  to  include  these 
R&D  costs,  the  amount  incurred  in  1993 
should  be  added,  not  the  1994  amount. 
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We  agree  with  the  petitioners.  Siderca 
provided  no  support  for  its  assertion 
that  the  R&D  expenses  relate  only  to 
OCTG  products  sold  in  markets  other 
than  the  United  States  and  China.  More 
importantly,  the  R&D  costs  in  question 
were  for  products  included  in  the  scope 
of  the  investigation,  even  if  they  were 
not  sold  in  the  United  States  or  China 
during  the  period  of  investigation. 
Research  into  technologies  for  specific 
products  within  the  scope  of  the 
investigation  can  reasonably  be  assumed 
to  provide  collateral  benefits  for  other 
products  Mdthin  scope.  It  would  be 
infeasible  for  the  E)epartment  to  identify 
model-specific  distinctions  in  R&D 
expenditures.  Generally,  the  Department 
has  only  made  distinctions  between 
research  into  subject  and  non-subject 
merchandise,  as  shown  in  the  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Antifriction  Bearings  and  Parts 
Thereof  From  France,  et  al.  (60  FR 
10900,  101921,  February  28,  1995).  The 
Department  normally  does  not  make 
distinctions  between  research  into 
specific  models.  We,  therefore,  included 
the  R&D  expenses  as  part  of  the  cost  of 
manufacturing. 


Comment  11:  Asset  Taxes,  Restructuring 
Costs  and  Social  Security  Taxes 

The  petitioners  argue  Siderca 
imderstated  G&A  expense  by  excluding 
a  portion  of  asset  taxes  and  by 
normalizing  restructuring  costs  and 
social  security  taxes.  Siderca  calculated 
a  G&A  rate  from  the  audited  financial 
statements  for  the  year  ending  March 
31,  1994,  but  in  doing  so  adjusted  these 
three  types  of  expenses.  The  petitioners 
argue  the  Department's  long-standing 
practice  requires  G&A  expenses  to  be 
calculated  from  the  financial  statements 
which  most  closely  correspond  to  the 
period  of  investigation,  as  shown  in 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Furfuryl  Alcohol  From 
Thailand  (Furfuryl  Alcohol)  (60  FR 
22557.  22560,  May  8, 1995). 

In  Furfuryl  Alcohol,  the  Department 
reasoned  G&A  expenses  are  tied  more 
closely  to  the  time  period  than  to  the 
revenues  earned  during  the  period  and, 
therefore,  an  average  rate  representing 
one  full  business  cycle  of  the  company 
is  a  reasonable  basis  on  which  to 
calculate  the  G&A  rate.  The  Department 
concluded  the  G&A  rate  should  be 
calculated  from  annual  audited 
financial  statements  because  G&A 
expenses:  (1)  Are  incurred  sporadically 
throughout  the  fiscal  year;  (2)  are 
fi^quently  based  on  estimates  that  are 
adjusted  to  actual  expenses  at  fiscal  year 
end;  and  (3)  are  typically  inciured  in 
connection  with  the  company's  overall 
operations.  The  salient  point,  the 
petitioners  argue,  is  that  Department 
methodology  already  smooths  out 
fluctuations  and  captures  a 
representative  picture  of  respondent's 
G&A  costs.  The  petitioners  also  note  the 
Department's  questionnaire  instructed 
Siderca  to  calculate  its  G&A  rate  from 
the  audited  financial  statements  for  the 
year  which  most  closely  corresponds  to 
the  POL 

Siderca  argues  the  Department  is 
mistaken  about  the  amount  of  asset 
taxes  excluded  from  G&A  expense,  and 
that  it  was  proper  to  exclude  this 
portion.  Siderca  argues  the  government 
repealed  the  asset  tax  four  months  prior 
to  the  POI  and.  therefore,  the  asset  tax 
does  not  relate  to  the  products  under 
investigation. 

In  Argentina,  the  private  pension 
funds  took  over  the  social  security 
functions  previously  administered  by 
the  Argentine  goveriunent.  Individuals 
close  to  the  retirement  age  were  given 
the  option  of  remaining  under  the  old 
system.  The  retirement  age  was 
increased  by  five  years.  As  a  result,  a 
significant  number  of  individuals  chose 
to  retire  early.  This  led  to  a  larger  than 
normal  number  of  retirements  for 


Siderca.  These  higher  costs  were 
recognized  by  Siderca  in  1994. 

Siderca  argues  that  because  of  this, 
severance  expenses  and  social  security 
expenses  were  adjusted  to  reflect  what 
they  otherwise  would  have  been  if  the 
government  had  not  changed  the  labor 
law  at  the  end  of  1993.  Because  of  the 
privatization,  Siderca  argues  it  incurred 
in  fiscal  1993  labor  costs  that  it 
otherwise  would  have  inciured  in  a 
futiu%  period. 

DOC  PosiUon 

We  agree  with  the  petitioners.  As  the 
petitioners  note,  the  Department's 
methodology  intends  to  smooth  out 
fluctuations  and  captiue  a 
representative  pictiue  of  respondent's 
G&A  costs  [see  e.g.,  Furfuryl  Alcohol). 
The  Department's  long-standing  practice 
is  to  calculate  G&A  expenses  fi^m  the 
audited  financial  statements  which  most 
closely  correspond  to  the  POI.  Neither 
the  change  in  the  tax  law  nor  the 
restructuring  costs  incurred  diuing  the 
period  are  extraordinary  events  that 
warrant  a  departure  &t)m  the 
Department's  practice.  The  events  are 
neither  unusual  in  nature  nor  infrequent 
in  occurrence.  Companies  frequently 
must  react  to  changes  in  the  laws  of  the 
countries  in  which  they  conduct 
business.  The  specific  change  may  not 
occur  frequently,  but  tax  laws  which 
affect  the  company  and  its  employees 
are  continuously  changing.  Therefore, 
consistent  with  our  normal 
methodology,  as  set  forth  in  Furfuryl 
Alcohol,  we  have  excluded  Siderca's 
normaUzation  of  costs,  and  recalculated 
the  G&A  rate  fi-om  audited  financial 
statements  for  the  year  ending  March 
31,  1994. 

Comment  12:  Offsetting  Gd'A  With 
Intermediary  Sales  Revenues 

The  petitioners  argue  that  Siderca 
inappropriately  offset  G&A  expense 
with  revenues  from  the  sale  of  non- 
subject  merchandise.  Reported  total 
G&A  expense  included  other  income 
and  expenses.  The  detail  of  other 
income  and  expenses  shows  revenues 
from  the  sale  of  miscellaneous  products, 
none  of  which  were  pipe.  The 
p)etitioners  argue  the  Department's  long- 
standing polic>'  is  to  deduct  fi-om  G&A 
only  the  portion  of  miscellaneous 
income  related  to  the  production  of 
subject  merchandise.  'The  petitioners 
cite  the  Final  Results  of  Antidumping 
Duty  Administrative  Reviews:  Certain 
Brass  Sheet  and  Strip  From  Italy  (57  FR 
9235,  March  17, 1992),  in  which  the 
Department  disallowed  miscellaneous 
income  because  it  did  not  relate  to  the 
subject  merchandise. 
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Siderca  argues  that  the  revenue  from 
the  sale  of  intermediate  products  can  be 
used  to  offset  G&A  expense  because 
they  were  produced  in  the  same 
integrated  facility  with  the  OCTG 
products.  Siderca  argues  that  the  costs 
associated  with  the  revenue  are 
included  in  the  reported  costs,  and 
therefore  the  G&A  should  be  offset  by 
the  revenue.  Siderca  claims  that  the 
petitioners'  focus  on  "production  of  the 
subject  merchandise"  is  misleading. 
Siderca  argues  there  does  not  have  to  be 
a  direct  link  to  OCTG.  only  to  the 
production  facilities  where  the 
merchandise  was  produced.  Siderca 
cites  the  Final  Determination  of  Sales  at 
Not  Less  Than  Fair  Value:  Saccharin 
from  Korea  (59  FR  58826.  58828. 
November  15.  1994).  in  which  the 
Etepartment  stated  that  miscellaneous 
income  should  be  permitted  as  an  offset 
to  G&A  because  the  income  was  related 
to  respondent's  production  operations. 

DOC  Position 

We  agree  with  Siderca.  The 
insignificant  size  of  the  offset  indicates 
the  revenue  is  miscellaneous  in  nature 
and  should  be  included  in  G&A.  The 
costs  associated  with  this  revenue  are 
captured  in  the  company's  overall 
variance  and.  therefore,  have  been 
included  in  the  reported  costs.  As  the 
Department  noted  in  Saccharin  from 
Korea,  miscellaneous  income  relating  to 
production  operations  of  the  subject 
merchandise  may  be  permitted  as  an 
offset  to  G&A.  Intermediate  products, 
sold  in  small  quantities,  are  considered 
to  be  related  to  production  operations. 
We  have  included  in  G&A  the 
miscellaneous  revenue  from  the  sale  of 
intermediate  products. 

Comment  13:  G&A  Expense  of  Siderca 
Corp. 

The  petitioners  argue  the  Department 
must  treat  the  G&A  expense  of  Siderca 
Corp.  as  further  manufacturing  costs 
and  not  as  indirect  selling  expenses. 
They  state  that  Siderca  Corp.  plays  an 
integral  part  in  the  further 
manufacturing  process,  claiming  it 
negotiates  and  oversees  the  work  of  the 
unrelated  subcontractors,  functions  as  a 
purchasing  agent  for  Texas  Pipe 
Threaders  (TPT)  and  the  unrelated 
subcontractor,  and  shares  with  TPT 
office  space  and  the  same  company 
president.  The  petitioners  argue  that, 
because  Siderca  failed  to  demonstrate 
which  of  Siderca  Corp.'s  G&A  expenses 
relate  to  further  manufacturing,  the 
Department  should  make  an  adverse 
inference,  and  include  all  of  the  costs  in 
further  manufacturing. 

Siderca  argues  that  it  properly 
included  Siderca  Corp.'s  G&A  expenses 


as  a  selling  expense.  Siderca  concedes 
that  Siderca  Corp.  does  purchase 
material  for  use  in  further 
manufacturing,  and  arranges  when 
necessary  for  the  further  processing  to 
occur  at  TPT  and  other  processors. 
However.  Siderca  argues  that  Siderca 
Corp.'s  activities  are  directed  toward 
selling  merchandise. 

DOC  Position 

We  agree  with  Siderca.  Siderca  Corp. 
may  direct  the  movement  of  materials  to 
the  related  and  unrelated  further 
manufacturers,  but  all  production 
activities  are  carried  out  by  the  further 
manufacturers.  These  further 
manufacturers  charge  Siderca  Corp.  for 
their  services.  These  charges  have  been 
reported  as  further  manufacturing  costs. 
We  have  treated  the  G&A  expenses  of 
Siderca  Corp.  as  a  selling  expense,  since 
the  primary  function  of  Siderca  Corp.  is 
one  of  a  selling  agent. 

Comment  14:  Interest  Expense  on 
Further  Manufactured  Merchandise 
The  petitioners  argue  that  Siderca 
calculated  and  applied  interest  expense 
incorrectly  on  sales  of  further 
manufactured  merchandise.  The 
petitioners  also  argue  Siderca 
inappropriately  applied  the  interest 
factor  to  fabrication  costs  only,  and 
thereby  understated  costs.  Finally,  the 
petitioners  argue  Siderca  should 
calculate  the  rate  from  the  consolidated 
financial  statements  of  Siderca.  rather 
than  the  financial  statements  of  Siderca 

Corp. 

Siderca  maintains  that  Siderca  Corp.'s 
interest  expense  is  the  appropriate 
measure  of  interest  expense  on  sales  of 
further  manufactured  melrchandise. 
Siderca  argues  that  Siderca  Corp.  has  a 
direct  line  of  credit  with  a  bank  in  the 
United  States  to  finance  its  operations. 
Siderca  also  argues  that  it  is 
unnecessary  to  apply  any  financing  to 
TPT's  activities  as  the  cash  balance  at 
TPT  is  sufficient  to  handle  its 
requirements. 

DOC  Position 

The  Department's  methodology  for 
calculating  financial  expense  is  well- 
established  [see,  e.g.,  the  Final 
Determination  of  Sales  at  Less  than  Fair 
Value:  New  Minivans  from  Japan  (57  FR 
21937,  May  26, 1992)  and  the  Final 
Determination  of  Sales  at  Less  than  Fair 
Value:  Small  Business  Telephones  from 
Korea  (54  FR  53141,  December  27, 
1989)).  The  Department's  preference  for 
using  the  consolidated  financial 
statements  of  the  organization,  because 
of  the  fungibility  of  money,  applies 
equally  in  further  manufacturing 
situations.  Both  TPT  and  Siderca  Corp. 


are  consolidated  with  their  parent, 
Siderca  S.A.I.C.  Therefore,  the 
appropriate  rate  to  apply  to  the  further 
manufacturing  costs  is  the  rate  from  the 
parent's  consolidated  financial 
statements. 

The  petitioners  are  incorrect  in  their 
assertion  the  rate  should  be  applied  to 
the  cost  of  the  materials  (i.e.,  the  cost  of 
the  product  produced  by  Siderca  in 
Argentina  which  is  further 
manufactured  in  the  United  States).  The 
Department  accounts  for  the  interest 
expense  associated  with  the  product 
produced  in  Argentina  as  part  of  the 
financing  cost  of  the  product.  It  would 
effect  a  double  counting  of  financial 
expenses  if  the  Department  applied  the 
financial  expense  rate  first  to  the 
product  produced  in  Argentina  and  then 
to  the  total  of  the  further  manufactured 
product. 

We  applied  the  financial  expense 
percentage  calculated  from  the  audited 
consolidated  financial  statements  of 
Siderca  to  the  cost  of  the  foreign 
manufactured  product  and  the  cost  of 
the  U.S.  further  manufacturing. 

Suspension  of  Liquidation 

Pursuant  to  section  735(c)(1)(B)  of  the 
Act.  we  will  instruct  the  Customs 
Service  to  require  a  cash  deposit  or 
posting  of  a  bond  equal  to  the  estimated 
final  dumping  margins,  as  shown  below 
for  entries  of  OCTG  from  Argentina  that 
are  entered,  or  withdrawn  from 
warehouse,  for  consumption  from  the 
date  of  publication  of  this  notice  in  the 
Federal  Register.'  The  suspension  of 
liquidation  will  remain  in  effect  until 
further  notice. 


Manufacturer/producer/exporter 

Weighted- 
average 

margin  per- 
centage 

Siderca  S.A.I.C 

All  Others        

1.36 
1.36 

International  Trade  Commission  (ITC) 
Notification 

In  accordance  with  section  735(d)  of 
the  Act,  we  have  notified  the  ITC  of  our 
determination.  The  ITC  will  make  its 
determination  whether  these  imports 
materially  injure,  or  threaten  injury  to, 
a  U.S.  industry  vdthin  75  days  of  the 
publication  of  this  notice,  in  accordance 
with  section  735(b)(3)  of  the  Act.  If  the 
ITC  determines  that  material  injury  or 
threat  of  material  injury  does  not  exist, 
the  proceeding  will  be  terminated  and 
all  securities  posted  as  a  result  of  the 
suspension  of  liquidation  will  be 
refunded  or  cancelled.  However,  if  the 
ITC  determines  that  material  injury  or 
threat  of  material  injury  does  exist,  the 


Department  will  issue  an  antidumping 
duty  order. 

Notification  to  Interested  Parties 

This  notice  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  order  (APO)  in 
this  investigation  of  their  responsibility 
covering  the  return  or  destruction  of 
proprietary  information  disclosed  under 
APO  in  accordance  with  19  CFR 
353.34(d).  Failure  to  comply  is  a 
violation  of  the  APO. 

This  determination  is  published 
pursuant  to  section  735(d)  of  the  Act  (19 
U.S.C.  1673(d))  and  19  CFR  353.20. 

Dated:  June  19.  1995. 

Susan  G.  Esserman, 

Assistant  Secretary  for  Import 
Administration. 
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Final  Determ  I  nation  of  Sales  at  Less 
Than  Fair  Value:  Oil  Country  Tubular 
Goods  from  Austria 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  June  28,  1995. 
FOR  FURTHER  INFORMATION  CONTACT:  Bill 
Crow  or  James  Maeder,  Office  of 
Antidumping  Investigations,  Import 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC.  20230; 
telephone  (202)  482-0116  or  482-3330, 
respectively. 

Final  Determination 

We  determine  that  oil  country  tubular 
goods  ("OCTG")  from  Austria  are  being 
sold  in  the  United  States  at  less  than  fair 
value,  as  provided  in  section  735  of  the 
Tariff  Act  of  1930,  as  amended  ("the 
Act").  The  estimated  margins  are  shown 
in  the  "Suspension  of  Liquidation" 
section  of  this  notice. 

Case  History 

Since  the  preliminary  determination 
of  sales  at  less  than  fair  value  in  this 
investigation  on  January  26,  1995  (60  FR 
6512,  February  2, 1995),  the  following 
events  have  occurred. 

In  February  and  April  1995,  the 
Department  conducted  its  sales  and  cost 
verifications  of  the  respondent,  Voest- 
Alpine  Stahlrohr  Kindberg  GmbH 
("Kindberg").  Verification  reports  were 
issued  on  April  17,  1995,  April  26, 
1995,  and  April  27,  1994. 

On  May  12, 1995,  Koppel  Steel 
Corporation,  U.S.  Steel  Group  (a  unit  of 
USX  Corporation)  and  USS/Kobe  Steel 


Company  ("the  petitioners")  and 
Kindberg  submitted  case  briefs.  Rebuttal 
briefs  were  submitted  by  both  parties  on 
May  19,  1995.  No  hearing  was  held,  as 
petitioners  withdrew  their  request  on 
April  12,  1995. 

Scope  of  Investigation 

For  purposes  of  this  investigation, 
OCTG  are  hollow  steel  products  of 
circular  cross-section,  including  oil  well 
casing,  tubing,  and  drill  pipe,  of  iron 
(other  than  cast  iron)  or  steel  (both 
carbon  and  alloy),  whether  seamless  or 
welded,  whether  or  not  conforming  to 
American  Petroleum  Institute  (API)  or 
non-API  specifications,  whether 
finished  or  unfinished  (including  green 
tubes  and  limited  service  OCTG 
products).  This  scope  does  not  cover 
casing,  tubing,  or  drill  pipe  containing 
10.5  percent  or  more  of  chromium.  The 
OCTG  subject  to  this  investigation  are 
currently  classified  in  the  Harmonized 
Tariff  Schedule  of  the  United  States 
(HTSUS)  under  item  numbers: 
7304.20.10.10,  7304.20.10.20. 
7304.20.10.30,  7304.20.10.40. 
7304.20.10.50,  7304.20.10.60, 
7304.20.10.80,  7304.20.20.10, 
7304.20.20.20,  7304.20.20.30, 
7304.20.20.40,  7304.20.20.50. 
7304.20.20.60,  7304.20.20.80, 
7304.20.30.10.  7304.20.30.20, 
7304.20.30.30,  7304.20.30.40. 
7304.20.30.50,  7304.20.30.60. 
7304.20.30.80,  7304.20.40.10. 
7304.20.40.20,  7304.20.40.30. 
7304.20.40.40,  7304.20.40.50, 
7304.20.40.60,  7304.20.40.80. 
7304.20.50.15,  7304.20.50.30. 
7304.20.50.45,  7304.20.50.60, 
7304.20.50.75,  7304.20.60.15, 
7304.20.60.30,  7304.20.60.45, 
7304.20.60.60,  7304.20.60.75, 
7304.20.70.00,  7304.20.80.30, 
7304.20.80.45,  7304.20.80.60, 
7305.20.20.00,  7305.20.40.00, 
7305.20.60.00,  7305.20.80.00, 
7306.20.10.30,  7306.20.10.90. 
7306.20.20.00.  7306.20.30.00, 
7306.20.40.00.  7306.20.60.10, 
7306.20.60.50.  7306.20.80.10.  and 
7306.20.80.50. 

After  the  publication  of  the 
preliminary  determination,  we  were 
informed  Customs  that  HTSUS  item 
numbers  7304.20.10.00, 7304.20.20.00, 
7304.20.30.00,  7304.20.40.00, 
7304.20.50.10,  7304.20.50.50, 
7304.20.60.10,  7304.20.60.50,  and 
7304.20.80.00  were  no  longer  valid 
HTSUS  item  numbers.  This  was 
confirmed  by  examination  both  of  the 
Customs  module  and  the  published 
1995  HTSUS  tariff  schedule. 
Accordingly,  these  numbers  have  been 
deleted  firom  the  scope  definition. 


Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  of  this  investigation  is  dispositive. 

Period  of  Investigation 

The  period  of  investigation  (POI)  is 
January  1,  1994,  through  June  30, 1994. 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Statute  and  to  the 
Department's  regulations  are  in 
reference  to  the  provisions  as  they 
existed  on  December  31, 1994. 

Such  or  Sipiilar  Comparisons 

For  purposes  of  the  final 
determination,  we  have  determined  that 
the  OCTG  covered  by  this  investigation 
comprises  a  single  category  of  "such  or 
similar"  merchandise  within  the 
meaning  of  section  771(b)  of  the  Act.  We 
modified  the  matching  hierarchy 
outlined  in  Appendix  V  of  the 
Department's  antidumping 
questionnaire  as  described  in  the 
preliminary  determination. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  OCTG 
from  Austria  to  the  United  States  were 
made  at  less  than  fair  value,  we 
compared  the  United  States  price  (USP) 
to  the  foreign  market  value  (FMV),  as 
specified  in  the  "United  States  Price" 
and  "Foreign  Market  Value"  sections  of 
this  notice.  When  comparing  the  U.S. 
sales  to  sales  of  similar  merchandise  in 
the  third  country,  we  made  adjustments 
for  differences  in  physical 
characteristics,  pursuant  to  19  CFR 
353.57.  Further,  in  accordance  with  19 
CFR  353.58,  we  made  comparisons  at 
the  same  level  of  trade,  where  possible. 

United  States  Price  (USP) 

We  calculated  USP  according  to  the 
methodology  described  in  our 
preliminary  determination  with  the 
following  exceptions:  (1)  We 
recalculated  U.S.  indirect  selling 
expenses  incurred  in  Austria  to  adjust 
for  cost  variances;  (2)  we  recalculated 
U.S.  indirect  selUng  expenses  incurred 
by  Kindberg's  Houston  Texas  related 
sales  agent,  VATC,  to  adjust  for  cost 
variances  and  to  correct  for  an  incorrect 
allocation  of  VATC's  p>ersonnel  costs; 
(3)  we  made  corrections  and 
adjustments  to  reported  foreign 
brokerage  charges;  (4)  we  made 
corrections  and  adjustments  to  U.S. 
duty,  wharfage  and  brokerage  expenses, 
where  necessary;  and  (5)  we 
recalculated  U.S.  imputed  credit  to  use 
an  interest  rate  tied  to  U.S.  dollar 
lending. 
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Foreign  Market  Value 

As  stated  in  the  preliminary 
determination,  we  found  that  the  home 
market  was  not  viable  for  sales  of  OCTG 
and  based  FMV  on  third  country  sales 
to  Russia. 

Cost  of  Production  (COP) 

As  we  indicated  in  our  preliminary 
determination,  on  October  5, 1994,  the 
Department  initiated  an  investigation  to 
determine  if  sales  in  the  third-country 
market  were  made  below  the  cost  of 
production  (COP).  In  order  to  determine 
whether  the  third  country  prices  were 
below  COP  within  the  meaning  of 
section  773(b)  of  the  Act,  we  calculated 
the  COP  based  on  the  sum  of  Kindberg's 
cost  of  materials,  fabrication,  general 
expenses,  and  packing,  in  accordance 
with  19  CFR  353.51(c).  Kindberg  had 
reported  four  cost  variances  prior  to  the 
preliminary  determination,  but 
provided  insufficient  explanation  and 
incomplete  documentation.  In  fact, 
some  of  the  information  on  the  record 
at  the  date  of  the  preliminary 
determination  concerning  the  reported 
variances  was  self-contradictory. 

We  sent  Kindberg  several 
supplemental  questionnaires.  The  last 
supplemental  questionnaire  due  date 
fell  after  the  preliminary  determination, 
therefore  we  could  only  consider  the 
corrections  submitted  pursuant  to  the 
last  supplemental  questiormaire  for 
purposes  of  this  final  determination. 
Additionally,  the  nature  of  the  variances 
was  confirmed  during  the  course  of  the 
cost  verification.  Therefore,  for  purposes 
of  the  preUminary  determination,  we 
did  not  adjust  the  reported  standard 
costs  for  the  reported  variances  because 
Kindberg  had  not.  at  that  time,  properly 
explained  and  documented  these 
variances.  Based  on  clarifications  timely 
submitted  after  the  preliminary 
determination  and  reviewed  at 
verification,  we  analyzed  the  variances 
submitted  by  Kindberg  for  purposes  of 
the  final  determination. 

Kindberg's  four  reported  variances  are 
as  follows:  (1)  The  "Recalculating" 
(Verrechnungsergebnis)  variance,  which 
adjusts  standard  costs  to  actual  costs,  (2) 
the  "Reconciling"  (Uberleitung) 
variance,  which  reconciles  the  cost 
accounting  system  results  with 
Kindberg's  financial  statements,  (3)  the 
"Plant  Idling"  (Betriebstillstand) 
variemce,  which  adjusts  actual  period 
factory  overhead  to  reverse  the 
decreased  efficiencies  of  scale  caused  by 
factory  idling,  and  (4)  the  "profit- 
sharing"  (Gewinnausschiittung) 
variance,  which  adjusts  actual  period 
costs  to  reverse  Kindberg's  state- 
mandated  bonus  pay. 


For  our  final  determination,  we  made 
the  following  adjustments  to  Kindberg's 
costs: 

1.  We  used  only  the  "Recalculating" 
and  "Reconciling"  variances  to  adjust 
Kindberg's  reported  standard  costs 
because  the  remaining  two  variances 
reflect  an  improper  hypothetical 
normaUzation  of  actual  costs  incurred 
during  the  POl.  A  detailed  and 
proprietary  analysis  of  the  nature  of 
Kindberg's  reported  cost  variances  is 
contained  in  the  Department's  June  12. 
1995.  final  concurrence  memorandum. 
Also,  see  the  Cost  Comments  section  of 
the  notice,  below. 

2.  We  have  recalculated  the  variance 
as  a  percentage  of  the  POI  cost  of 
manufacturing  (COM)  and  applied  that 
percentage  to  each  per-unit  cost  of 
manufacturing.  See  also  the  Cost 
Comments  section  of  the  notice,  below. 

3.  We  calculated  a  revised  (G&A)  rate 
from  the  annual  financial  statements 
and  applied  this  revised  rate  to  the  per- 
unit  cost  of  manufacturing. 

4.  We  removed  from  the  COM  of  one 
model  sold  in  the  United  States,  to  a 
separate  packing  expense  field,  the 
significant  packing  costs  incorrectly 
included  by  Kindberg  in  COM. 

5.  We  recalculated  Kindberg's 
financial  expenses  using  the  1993 
annual  audited  financial  statements  of 
its  parent  organization,  O.I.A.G.  A 
detailed  and  proprietary  analysis  of  this 
adjustment  is  contained  in  the  Office  of 
Accounting's  June  13. 1995. 
memorandum. 

After  computing  COP.  we  compared 
product-specific  COP  to  reported  third- 
country  prices  that  were  net  of 
movement  charges  and  direct  and 
indirect  selling  expenses. 

Results  of  COP  Analysis 

In  accordance  with  Section  773(b)  of 
the  Act.  we  followed  our  standard 
methodology  to  determine  whether  the 
third  country  sales  of  each  product  were 
made  at  prices  below  their  COP  in 
substantial  quantities  over  an  extended 
period  of  time,  and  whether  such  sales 
were  made  at  prices  that  would  permit 
recovery  of  all  costs  wathin  a  reasonable 
period  of  time  in  the  normal  course  of 
trade,  as  described  in  the  preliminary 
determination. 

Based  on  this  methodology,  for 
certain  products  sold  in  the  United 
States,  there  were  adequate  numbers  of 
third  country  sales  made  above  the  cost 
of  production  to  serve  as  FMV.  For  U.S. 
sales  of  other  products,  there  were  not. 
In  such  cases,  we  matched  U.S.  sales  to 
constructed  value  (CV). 


Constructed  Value 

In  accordance  with  section  773(e)  of 
the  Act.  we  calculated  CV  as  described 
in  the  preliminary  determination,  with 
the  same  adjustments  for  purposes  of 
this  final  determination  as  listed  in  the 
"Cost  of  Production"  section  above, 
with  one  additional  change:  We  offset 
the  financial  expense  calculated  from 
O.I.A.G.'s  financial  statements  by  the 
ratio  of  trade  receivables  and  inventory 
over  total  assets. 

For  CV  to  U.S.  price  comparisons,  we 
made  deductions  from  CV,  where 
appropriate,  for  the  weighted-average 
third  country  direct  selling  expenses. 
We  also  deducted  the  weighted-average 
third  country  indirect  selling  expenses. 
We  limited  this  adjustment  by  the 
amount  of  indirect  selling  expenses 
incurred  on  U.S.  sales,  in  accordance 
with  19  CFR  353.56(b)(2). 

Third-Country  Sales  Comparisons 

Where  appropriate,  we  calculated 
FMV  based  on  delivered  prices  to 
unrelated  customers  in  Russia  and  to 
unrelated  international  trading 
companies  whose  customers  in  Russia 
were  known  to  Kindberg  at  the  time  of 
Kindberg's  sale  to  the  trading  company. 

In  light  of  the  Court  of  Appeals  for  the 
Federal  Circuit's  (CAFC)  decision  in  Ad 
Hoc  Committee  of  AZ-NM-TX-FL 
Producers  of  Gray  Portland  Cement  v. 
United  States.  13  F.3d  398  (Fed.  Cir. 
1994),  the  Department  no  longer  can 
deduct  third-country  movement  charges 
fi-om  FMV  pursuant  to  its  inherent 
power  to  fill  in  gaps  in  the  antidumping 
statute.  Instead,  we  will  adjust  for  those 
expenses  under  the  circumstance-of-sale 
provision  of  19  CFR  353.56(a),  as 
appropriate.  Accordingly,  in  the  present 
case,  we  deducted  post-sale  third- 
country  inland  freight,  inland  insurance 
and  foreign  inland  insurance  from  FMV 
as  direct  selling  expenses  under  the 
circumstance-of-sale  provision  of  19 
CFR  353.56(a). 

We  deducted  third-country  packing 
costs  and  added  U.S.  packing  costs  in 
accordance  with  section  773(a)(1)  of  the 
Act.  We  also  made  circumstance-of-sale 
adjustments  for  differences  in  direct 
selling  expenses,  which  included  credit, 
warranties,  guarantees  and 
commissions,  in  accordance  with  19 
CFR  353.56(a)(2).  We  deducted 
commissions  incurred  on  third-country 
sales  and  added  total  U.S.  indirect 
selling  expenses,  capped  by  the  amount 
of  third-country  commissions;  those 
total  U.S.  indirect  selling  expenses 
included  U.S.  inventory  carrying  costs, 
indirect  selling  expenses  incurred  in 
Austria  on  U.S.  sales  and  indirect 


selling  expenses  incurred  in  the  United 
States. 

Based  on  information  obtained  at 
verification,  we  made  corrections  and 
adjustments  to  certain  charges  claimed 
by  Kindberg.  We  recalculated  indirect 
selling  expenses  incurred  in  Austria  for 
Russian  sales  to  adjust  for  cost 
variances.  We  also  recalculated  imputed 
credit  on  Russian  sales  to  use  an  interest 
rate  tied  to  U.S.  dollar  lending,  since 
Russian  sales  were  denominated  in  U.S. 
dollars.  Based  on  information  obtained 
at  verification,  we  allowed  an 
adjustment  for  occdsional  early  payment 
di.scounts.  where  applicable. 

We  discovered  at  verification  that 
Kindberg  failed  to  report  a  Umited 
number  of  Russian  sales.  HoweveF, 
taking  into  considering  the  relatively 
insignificant  volume  of  these  sales  and 
the  FMV  of  these  sales  relative  to  the 
FMV  of  reported  sales,  we  find  that  the 
omission  does  not  distort  our  margin 
calculation.  Therefore,  we  made  no 
modification  to  our  analysis  to  account 
for  their  inadvertent  exclusion.  See  also 
Sa7es  Comment  1,  below. 

Currency  Conversion 

We  made  currency  conversions  based 
on  the  official  exchange  rates,  as 
certified  by  the  Federal  Reserve  Bank  of 
New  York,  in  effect  on  the  dates  of  the 
U.S.  sales,  pursuant  to  19  CFR  353.60. 

Verification 

As  provided  in  section  776(b)  of  the 
Act.  we  verified  the  information  used  in 
making  our  final  determination. 

Interested  Party  Comments 

Sales  Comments 

Comment  1 — Kindberg's  Failure  To 
Report  Certain  Russian  Sales 

The  petitioners  maintain  that  the 
Department  should  use  best  information 
available  (BLA)  to  remedy  Kindberg's 
failure  to  report  Russian  sales  which 
account  for  a  portion  of  the  total  volume 
of  POI  sales  to  Russia.  According  to  the 
petitioners,  the  information  on  the 
record  is  not  sufficient  to  determine 
what  effect  these  sales  would  have  on 
the  calculation  of  third  country  prices  or 
on  dumping  margins.  The  petitioners 
urge  the  Department  to  employ  a 
methodology  similar  to  that  used  in 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Fresh  Kiwifruit  from 
New  Zealand  (57  FR  13695,  April  17, 
1992),  ("Kivnfruit")  whereby  the 
Department  distributed  the  volume  of 
the  missing  sales  equally  across  all 
pricing  periods,  and  assigned  to  each 
portion  of  the  added  volimie  the  highest 
net  price  in  the  pricing  period  that  was 
found  in  each  kiwifruit  category. 


Kindberg  maintains  that  its  omission 
of  these  sales  should  be  treated  as  a 
clerical  error  pursuant  to  section  735(e) 
of  the  Act  and  therefore  should  be 
corrected  for  purposes  of  the  final 
determination.  Kindberg  rejects  the 
petitioners'  suggestion  for  use  of  BLA, 
stating  that  the  failure  to  report  these 
sales  was  unintentional  and  that  their 
inclusion  would  have  actually 
benefitted  Kindberg.  The  respondent 
states  that  Kiwd&iiit  as  cited  by  the 
petitioners  is  not  germane  for  several 
reasons:  (1)  The  omission  of  the  Russian 
sales  was  inadvertent;  (2)  Kindberg  is 
not  requesting  that  the  sales  be 
disregarded;  (3)  Kiwifruit  involved  the 
omission  of  a  significantly  larger  portion 
of  sales;  and  (4)  Kiwifruit  involved  sales 
over  six  distinct  pricing  periods  where 
the  price  did  not  change  during  those 
periods,  whereas  no  analogous  pricing 
structure  exists  for  OCTG.  Kindberg 
maintains  that  the  Department  should 
use  its  discretion  to  modify  the  record 
and  not  reject  the  new  sales  data,  and 
argues  that  the  courts  have  never 
reversed  a  decision  by  the  IDepartment 
to  accept  late  information  rather  than 
use  BLA. 

DOC  Position 

We  disagree  with  the  petitioners  in 
that  we  are  not  using  BLA  for  these 
unreported  sales.  We  also  disagree  with 
respondent,  in  that  we  have  not 
corrected  the  database  to  account  for  the 
missing  transactions.  The  amount  of 
sales  inadvertently  omitted  is  relatively 
insignificant. 

The  Department  has,  in  the  past, 
disregarded  sales  inadvertently  omitted 
from  the  database  for  FMV  when  such 
unreported  sales  were  of  insignificant 
quantity  and  value.  In  the  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Certain  Hot-Rolled  Carbon  Steel 
Flat  Products,  Certain  Cold-Rolled 
Carbon  Steel  Flat  Products,  Certain 
Corrosion-Resistant  Carbon  Steel  Flat 
Products,  and  Certain  Cut-to-Length 
Carbon  Steel  Plate  from  France,  (58  FR 
37131,  comment  16,  July  9, 1993),  we 
disregarded  previously  unreported 
home  market  sales,  both  those  presented 
at  the  outset  of,  and  those  discovered 
during  the  course  of,  the  Department's 
verification,  because  they  were  of 
insignificant  quantity  and  value. 

Further,  based  on  our  analysis  of 
sampled  missing  invoices,  the  gross 
prices  of  the  omitted  transactions  were 
considerably  lower  than  similar  sales 
reported.  As  such,  the  record  indicates 
that  the  omission  of  these  third-country 
sales  is  in  fact,  adverse  to  respondent's 
interests.  Accordingly,  no  further 
adverse  action  is  warranted. 


Comment  2 — Discounts  on  Russian 
Sales 

The  petitioners  argue  that  the 
Department  should  not  allow  any 
adjustment  to  third  country  prices  for 
discounts.  According  to  the  petitioners, 
because  Kindberg  did  not  report 
discounts  in  its  database  sales  listing, 
but  rather  only  referred  to  their  possible 
existence  in  the  body  of  its  narrative 
response,  it  never  truly  reported  the 
discounts.  The  petitioners  acknowledge 
that  the  Department  was  able  to 
successfully  test  the  discount  program 
at  verification;  however,  the  petitioners 
also  point  out  that  the  verification 
report  records  the  verifier's  notice  to 
company  officials  that  examination  of 
the  administration  of  the  discount 
program  did  not  constitute  acceptance 
of  the  adjustment  for  purposes  of  the 
final  determination.  Indeed,  they  object 
to  any  such  acceptance.  The  petitioners 
cite  to  the  Department's  regulation  that 
factual  information  must  be  submitted 
no  later  than  seven  days  before  the 
scheduled  date  on  which  the 
verification  is  to  commence  (19  CFR 
353.31la)(i)),  maintaining  that  the 
inclusion  of  the  discounts  is  not 
warranted  because  the  discounts  are  not 
a  minor  revision  to  the  responses  but 
instead  are  substantial  new  information. 

Kindberg  maintains  that  its  omission 
from  the  computer  listing  of  these 
discounts  should  be  treated  as  a  clerical 
error  pursuant  to  section  735(e)  of  the 
Act  and  therefore  corrected  for  purposes 
of  the  final  determination.  Kindberg 
maintains  that  it  did  report  these 
discoimts  in  its  response,  though  it 
inadvertently  did  not  include  them  on 
its  submitted  computer  tape.  Kindberg 
states  that  the  Department  corroborated 
the  applicability  of  the  discounts  at 
verification. 

DOC  Position 

We  disagree  with  the  petitioners. 
Kindberg  did  report  the  circumstances 
in  which  this  discount  apply  and  the 
percentage  thereof,  but  failed  to  include 
the  transaction-specific  amounts  in  its 
computerized  sales  listing.  The  detailed 
information  submitted  by  Kindberg 
enabled  the  Department  to  analyze  the 
pertinent  Russian  sales  prior  to 
verification.  Thus,  the  verification  team 
had  at  its  disposal  the  subset  of  such 
sales  in  a  format  which  allowed 
relatively  easy  review  of  the  omitted 
discounts.  Kindberg  officials  recognized 
and  alerted  verifiers  to  their  mistake 
early  in  the  verification.  The  sample 
selected  for  verification  by  the  team  tied 
correctly  and  the  correction  placed  no 
administrative  burden  on  the 
Department.  Given  these  particular 
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circumstances,  we  modified  the  final 
programming  to  deduct  the  discount 
from  those  sales  with  the  corresponding 
payment  code. 

Comment  3— Exchange  Rates 

The  petitioners  contend  that  the 
Department  should  follow  its  normal 
practice  and  apply  the  Federal  Reserve 
exchange  rates  in  its  final  margin 
calculations  and  reject  Kindberg's  logic 
for  using  the  "secured  exchange  rates" 
reported  in  its  sales  listings.  The 
petitioners  maintain  that  the 
Department's  regulations  governing 
cujrency  conversions  state  clearly  that 
the  Department  will  use  the  quarterly 
exchange  rates  published  by  the 
Treasury  Department  on  the  applicable 
date  of  sale.  First,  the  petitioners  claim 
that  the  Department's  decision  in  the 
administrative  review  of  Antifriction 
Bearings  (Other  Than  Tapered  Roller 
Bearings)  and  Parts  Thereof  from 
France,  et.  al.,  60  FR  10900, 10921 
(February  25  1995),  confirms  that  the 
Department  will  not  use  the  exchange 
rate  a  company  allegedly  received 
through  hedging  operations,  citing  our 
position  in  that  review  that  the 
Department  is  required  by  19  CFR 
353.60  to  make  currency  conversions 
using  the  Federal  Reserve  rates.  Second, 
the  petitioners  allege  that  verification 
revealed  that  many  sales  were  not 
secured  by  forward  contracts,  but  were 
entered  into  Kindberg's  books  using 
either  a  mixed  rate  consisting  of  the 
secured  exchange  rate  and  the  daily 
exchange  rate  quoted  in  the  Wiener 
Zeitung  or  the  Wiener  Zeitung  daily  rate 
alone. 

Kindberg  maintains  '^^^  the  mix  of 
daily  and  hedged  currency  conversion 
rates  should  be  treated  as  a  clerical  error 
pursuant  to  section  735(e)  of  the  Act  (19 
use  1673d(e))  and  therefore  corrected 
for  purposes  of  the  final  determination. 
Kindberg  argues  that  the  reported 
exchange  rate  contracts  lock  in  sales 
that  are  denominated  in  U.S.  dollars  and 
that  these  rates  are  integrally  linked  to 
Kindberg's  cost  accounting  and 
financial  accounting  systems. 

DOC  Position 

We  disagree  with  the  respondent. 
First,  the  Department  should  not  use 
Kindberg's  parent-company's  partial 
currency  hedging  exchange  rates  in  lieu 
of  official  exchange  rates.  The 
Department  is  required  by  19  CFR 
353.60  to  make  currency  conversions 
using  the  Federal  Reserve  rates. 

Second,  the  petitioners  are  correct  in 
pointing  out  that  verification  revealed 
that  many  sales  were  not  secured  by 
forward  contracts,  but  were  entered  into 
Kindberg's  books  using  either  a  mixed 


rate  consisting  of  the  secured  exchange 
rate  and  the  daily  exchange  rate  quoted 
in  the  Wiener  2^itung  or  the  Wiener 
Zeitimg  daily  rate  alone.  Kindberg  is 
incorrect  to  classify  a  question  of 
fundamental  calculation  methodology 
as  a  "clerical"  error.  The  error  herein  is 
Kindberg's  inaccuracy  in  describing  the 
use  of  "secured"  exchange  rates.  The 
Department  cannot  accurately  use 
Kindberg's  mix  of  reported  exchange 
rates,  since  the  databases  for  U.S.  and 
third-country  sales  do  not  indicate 
which  transactions  were  "secured." 
which  were  recorded  with  daily 
newspaper  rates  and  which  were 
recorded  with  part-secured/part-daily 
rates. 

Comment  4 — Third  Country 
Commissions 

The  petitioners  argue  that  the 
Department  should  not  adjust 
Kindberg's  third  country  prices  for 
commissions  because  Kindberg  failed  to 
submit  adequate  information  regarding 
commissions  paid  on  sales  to  the 
Russian  market.  According  to  the 
petitioners,  Kindberg  failed  to  provide 
meaningful  details  on  the  payment  of 
charges  it  claims  as  commissions  in  its 
response.  Additionally,  the  petitioners 
argue  that  Kindberg  failed  to  submit  any 
usable  information  regarding 
commissions  until  verification.  The 
petitioners  maintain  that  the 
information  presented  at  verification  by 
Kindberg  indicates  that  the 
conunissions  may  not  be  linked  to 
individual  sales  or  even  calculated  on 
the  basis  of  sales. 

Kindberg  maintains  that  it  reported  in 
its  response  that  commissions  on  sales 
to  Russia  are  negotiated  individually 
and  may  vary  for  each  commissionaire 
depending  on  the  agreement  negotiated 
with  Kindberg.  Further.  Kindberg  states 
that,  regardless  of  the  extent  of  their 
services,  all  commissionaires  provide 
Kindberg  with  client  contact  and  client 
cultivation  directly  relating  to  sales  that 
are  the  subject  of  this  investigation. 
Kindberg  therefore  urges  the 
Department  to  make  a  downward 
adjustment  to  foreign  market  value  to 
account  for  these  commissions. 

DOC  Position 

We  disagree  with  the  petitioners.  The 
payments  examined  in  the  context  of 
the  selected  Russian  sales  were 
documented  by  Kindberg  as  having  been 
administered  as  commissions.  These 
payments  were  made  in  recognition  of 
the  selling  functions  of  the  trading 
companies,  which  are  located  irr  market 
economies,  and  are  by  nature  sales 
commissions.  The  general  purpose  and 
administration  of  these  payments  is 


fully  consistent  with  the  characteristics 
of  commissions  outUned  in  the  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Stainless  Steel  Angle  from  Japan. 
(60  FR  16608.  16611,  March  31.  1995). 
These  characteristics  are  consistent  in 
that:  (1)  These  adjustments  are  designed 
and  agreed  upon  in  writing  with  the 
commissionaires;  (2)  commissions  were 
earned  directly  on  sales  made,  based  on 
flat  rates  or  percentage  rates  applied  to 
the  value  of  individual  orders;  (3)  the 
commissions  take  into  consideration  the 
expenses  which  the  trading  companies 
must  incur  to  cultivate  and  maintain 
successful  relationships  with  Russian 
purchasers;  and  (4)  Kindberg  relies  on 
the  external  sales  and  marketing 
abilities  of  these  commissionaires  in 
lieu  of  establishing  its  own  larger 
Eastern  European  sales  force.  We  are, 
therefore,  continuing  to  treat  these 
reported  adjustments  as  commissions, 
deducting  them  from  FMV  and  adding 
to  FMV  indirect  selling  expenses 
incurred  by  Kindberg  on  U.S.  sales, 
capped  by  the  amount  of  third-country 
commissions. 

Comment  5 — Value  Allocation  of  U.S. 
Indirect  Selling  Expenses 

The  petitioners  maintain  that  in 
calculating  U.S.  price,  the  Department 
should  divide  the  total  U.S.  indirect 
selling  expenses  reported  by  Kindberg 
by  the  value  of  sales  to  obtain  the  proper 
allocation,  rather  than  use  the  per-ton 
charges  originally  reported  by  Kindberg. 

DOC  Position 

We  agree  with  the  petitioners,  and  are 
calculating  indirect  selling  expenses, 
both  on  U.S.  and  Russian  sales,  as  a 
percentage  of  sales. 

Comment  6— U.S.  Credit  Expenses 

The  petitioners  note  that  in  reporting 
U.S.  sales.  Kindberg  calculated  imputed 
credit  using  an  Austrian  interest  rate  of 
4.6  percent.  They  point  out  that  in  the 
preliminary  determination,  the 
Department  based  its  calculation  of  U.S. 
imputed  credit  on  the  late  payment 
charge  formula  used  by  VATC  on  its 
invoices,  of  "prevailing  New  York  prime 
plus  1  percent."  According  to  the 
petitioners,  the  Department  has  stated  in 
the  past  that  for  a  given  interest  rate  to 
be  used,  a  respondent  must  show  that  it 
actually  had  access  to  funds  at  that 
interest  rate.  The  petitioners  maintain 
that  Kindberg  has  provided  no 
information  that  it  or  VATC  in  access  to 
funds  at  the  prevailing  New  York  prime 
rate  plus  one  percent.  The  petitioners 
urge  the  Department  to  use  the  higher 
interest  rate  on  Kindberg's  invoices  to 
VATC  to  calculate  U.S.  imputed  credit. 
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In  response,  Kindberg  maintains  that 
the  Department  should  not  use  the  late 
payment  rate  set  forth  on  its  invoices  to 
VATC  because  this  rate  is  not  a 
borrowing  rate  but  rather  a  punitive  rate 
estabhshed  by  Kindberg  to  encourage 
timely  payment  by  their  related  sales 
agent.  Asserting  that  this  rate  does  not 
reflect  the  actual  cost  to  it  for  extending 
credit  to  customers  in  the  United  States. 
Kindberg  urges  the  Department  to  use 
instead  the  4.6  percent  interest  rate  it 
reported  which  was  based  on  its 
deferred  interest  deposits  in  Austrian 
schillings. 

DOC  Position 

We  disagree  with  both  parties. 
Petitioners  object  to  using  the  U.S. 
interest  rate  noted  on  the  VATC  invoice 
to  the  U.S.  customer,  and  would  have  us 
use  a  higher  rate  noted  on  the  pro-forma 
invoice  from  Kindberg  to  VATC.  Yet  the 
higher  rate  set  forth  on  the  pro-forma 
invoice  does  not  represent  actual 
borrowing  by  Kindberg  any  more  than 
does  the  rate  on  the  VATC  invoices. 
However,  the  rate  on  the  VATC  invoice 
is  used  by  VATC  to  establish  the  time 
value  of  credit  it  extends  when 
receiving  late  payment  by  the  first 
unrelated  U.S.  customer,  the  purchaser 
who  defines  the  actual  U.S.  transaction. 
Additionally,  the  rate  on  the  VATC 
invoice  to  the  U.S.  customer  is  tied  to 
an  objective  market  rate,  the  N.Y.  prime 
interest  rate. 

In  contrast,  the  nominal  late  payment 
interest  rate  shown  on  the  Kindberg  to 
VATC  invoices  is  for  delinquent  intra- 
company  repatriation  of  funds  from 
VATC  to  Kindberg.  and  is  not  tied  to 
any  objective  benchmark  related  to  the 
lending  market,  such  as  a  U.S.  prime 
rate.  Thus,  it  is  even  further  removed 
from  objective  commercial  criteria. 

We  are  not  using  the  reported  rate  of 
4.6  percent  because  this  Austrian  rate  is 
denominated  in  schillings,  and  both 
U.S.  and  Russian  sales  are  denominated 
and  paid  for  in  U.S.  dollars.  A  company 
selling  in  a  given  currency  (such  as  sales 
denominated  in  dollars)  is  effectively 
lending  to  its  purchasers  in  the  currency 
in  which  its  receivables  are 
denominated  (in  this  case,  in  dollars)  for 
the  period  from  shipment  of  its  goods 
imtil  the  date  it  receives  payment  from 
its  purchaser.  Thus,  when  sales  are 
made  in.  and  future  payments  are 
expected  in,  a  given  currency,  the 
measure  of  the  company's  extension  of 
credit  should  be  based  on  an  interest 
rate  tied  to  the  currency  in  which  its 
receivables  are  denominated.  Only  then 
does  establishing  a  measure  of  imputed 
credit  recognize  both  the  time  value  of 
money  and  the  effect  of  currency 
fluctuations  on  repatriating  revenue. 


Since  the  purchaser  of  record  in  the 
investigation  is  the  first  unrelated 
customer  in  the  United  States,  the 
appropriate  interest  rate  reflecting 
imputed  credit  expenses  by  Kindberg 
through  VATC  is  a  rate  denominated  in 
U.S.  dollars.  The  New  York  prime  rate 
plus  one  percent  is  the  rate  set  during 
the  POI  by  which  Kindberg's  related 
U.S.  sales  agent  measured  the  time 
.value  of  late  revenue  on  U.S.  sales.  In 
a  parallel  manner,  the  Department's 
imputed  credit  expense  measures  the 
cost  to  Kindberg,  via  VATC.  of 
extending  credit  to  that  U.S.  customer. 
Additionally,  since  sales  to  Russia  are 
also  denominated  in  U.S.  dollars,  and 
since  this  is  the  only  dollar- 
denominated  interest  rate  indicated  by 
Kindberg's  actual  business  practices,  we 
are  also  calculating  imputed  interest  for 
those  sales  at  the  New  York  prime 
interest  rate  plus  one  percent. 

Comment  7 — Price  Changes  on  Certain 
U.S.  Sales 

The  petitioners  note  that  the 
Department  discovered  that  for  certain 
U.S.  sales,  VATC  did  not  simply  re- 
invoice  the  prices  recorded  in 
Kindberg's  invoice  to  it.  but  re-invoiced 
the  first  unrelated  U.S.  customer  at  a 
higher  price,  based  on  renegotiated 
extended  payment  terms  and,  on  one 
occasion,  on  extraordinary  height 
expenses  incurred  by  VATC.  The 
petitioners  urge  the  Department  not  to 
make  any  adjustment  to  these  price 
changes  in  its  final  antidumping 
calculations. 

Kindberg  states  that  for  the  sales 
where  VATC  had  to  re-invoice  the 
customer,  the  new  payment  terms  were 
contained  in  the  purchase  orders  sent 
from  VATC  to  Kindberg,  but  omitted 
from  the  invoice  sent  from  Kindberg. 
Kindberg  urges  the  Department  to  adjust 
these  U.S.  prices  upward.. 

DOC  Position 

We  agree  with  the  petitioners. 
Kindberg  did  not  identify  tjje  invoice 
reporting  error  to  the  Department, 
rather,  this  inaccuracy  was  discovered 
by  the  Department.  We  note,  however, 
that  the  occasional  freight  charges 
incurred  were  passed  on  exactly  to  the 
U.S.  customer  and  that  the  upward 
adjustment  to  U.S.  price  for  extended 
payment  terms  was  offset  by  the 
increased  cost  of  the  extended  credit. 
Thus  Kindberg's  failure  to  report  the 
subset  of  changed  VATC  invoice  prices 
and  related  charges  had  no  effect  on  the 
margin  calculations.  Additionally, 
Kindberg's  mistake  was  inadvertent.  For 
these  reasons,  we  did  not  make  any 
adjustment  to  the  reported  gross  price 


on  those  sales,  nor  did  we  apply  partial 
BIA. 

Comment  8 — Unincorporated  Russian 
Debit  and  Credit  Memoranda 

Citing  from  the  Austrian  Sales 
Verification  Report.  Kindberg  notes  that 
it  had  not  matched  several  debit  and 
credit  memos  to  the  Russian  sales  that 
they  modified.  Kindberg  stresses  that 
the  net  effect  of  the  unincorporated 
memoranda  was  an  over-reporting  of 
certain  third-country  sales  prices  and 
urges,  therefore,  that  the  mistakes 
identified  at  verification  be  corrected. 

DOC  Position 

We  disagree  with  the  respondent. 
First,  it  is  not  the  Department's  practice 
to  make  substantial  and  complicated 
revisions,  nor  is  it  the  Department's 
responsibility  to  reconstruct  a  response. 
Correction  of  the  omission  of  these  debit 
and  credit  memoranda  would  require 
extensive  matching  and  recalculation  of 
specific  prices  by  matching  missing 
memoranda  to  invoices  through  mill 
orders. 

Second,  in  this  specific  instance,  the 
net  effect  of  Kindberg's  omissions  is  a 
marginally  higher  FMV  than  the  correct 
amount,  which  we  note  is  slightly 
adverse  to  the  respondent.  We  are 
therefore  keeping  the  reported  third- 
country  prices  unchanged  for  purposes 
of  the  final  determination. 

Comment  9 — Double-counting  of 
Transportation  Insurance  Expenses  in 
U.S.  and  Russian  Indirect  Selling 
Expenses 

Kindberg  notes  that  the  Department 
found  at  verification  that  Kindberg  had 
double-counted  transportation 
insurance  expenses  by  reporting  these 
individually  and  also  as  a  sub- 
component of  indirect  selling  expenses, 
both  for  sales  to  the  United  States  and 
to  Russia.  Kindberg  urges  that  the 
mistakes  identified  at  verification  be 
corrected. 

DOC  Position 

We  disagree  with  the  respondent.  We 
agree  that,  where  significant,  double- 
counting  may  be  addressed.  We  note, 
however,  that  the  inadvertent  inclusion 
of  insurance  costs  comprises  a  very 
minute  per-ton  amount.  Additionally, 
we  note  that  this  small  error  affects 
equally  both  U.S.  price  and  FMV.  We 
did  not  collect  the  rather  extensive 
documentation  required  to  correct  this 
minor  inclusion.  Because  it  is  not  the 
Department's  practice  to  reconstruct 
major  portions  of  a  resjxjnse,  which 
would  be  required  in  order  to  back  out 
these  costs  from  indirect  selling 
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expenses,  we  are  using  the  expenses  as 
reported. 

Comment  10— Packing  Costs 

The  petitioners  argue  that  the 
Department  confirmed  at  verification 
that  Kindberg  incorrectly  included 
packing  costs  in  its  calculation  of  the 
variable  cost  of  manufacturing  used  for 
COP,  CV  and  difference-in  merchandise 
(DIFMER)  calculations.  According  to  the 
petitioners,  it  is  a  well-established 
principle  that  packing  costs  are  not  a 
cost  of  manufacturing,  and  are  not 
included  in  the  variable  costs  or  the 
di&ner  calculation,  but  should  instead 
be  reported  separately. 

However,  they  also  maintain  that  for 
all  but  one  model  of  OCTG  the  impact 
of  these  misplaced  packing  costs  are 
immaterial.  The  petitioners  state  that  for 
that  one  remaining  model  where  the 
packing  is  in  wooden  boxes,  a  uniquely 
expensive  method,  the  actual  costs 
needed  for  the  margin  calculations  are 
not  on  the  record.  They  therefore  urge 
the  Department  to  assign,  as  partial  BIA, 
to  all  U.S.  sales  of  this  model,  a  packing 
cost  based  on  the  difference  between  the 
highest  total  cost  (sum  of  material  costs, 
labor  costs  and  variable  overhead)  of 
any  U.S.  sale,  which  is  packing 
inclusive,  and  the  total  cost  for  the  same 
model  as  sold  in  the  third  coimtry, 
which  is  packing  exclusive.  Calculating 
this  difference  isolates  from  total  COM 
the  packing  charges  which  were  only 
included  in  COM  for  the  U.S.  sales  of 
this  model. 

Kindberg  maintains  that  the  special 
packing  costs  for  this  one  U.S.  model 
should  not  be  included  in  the  variable 
cost  of  manufacturing  or  in  the 
calculation  of  differences  in 
merchandise,  but  that  they  should  be 
reported  as  packing  costs  based  on 
actual  cost.  Kindberg  does  not  agree 
with  the  petitioners'  contention  that  the 
highest  difference  in  total 
manufacturing  costs  for  this  model 
should  be  used  as  BIA.  Kindberg  does 
not  state  how  it  would  recommend 
remedying  the  incorrect  reporting. 

DOC  Position 

We  agree  with  the  petitioners  that  the 
packing  costs  should  not  have  been 
reported  as  a  component  of 
manufacturing  costs.  We  also  agree  with 
the  petitioners  that  the  packing  costs 
should  be  removed  from  the  reported 
manufacturing  costs  and  reported 
independently  as  packing  charges  for 
the  specific  model  in  question.  We  do 
not  agree  with  the  petitioners' 
recommendation  for  partial  BIA.  We 
have  instead  calculated  the  packing 
expenses  for  this  model  from  cost  of 
manufacturing  based  on  the  data 


collected  at  verification,  as  noted  in 
greater  detail  in  the  June  13.  1995. 
Office  of  Accounting  memorandum.  The 
Department  identified  the  difference 
between  the  average  unpacked  COM 
reported  in  the  COP  database  for  this 
OCTG  model  when  sold  to  Russia  and 
the  average  packed  COM  reported  in  the 
CV  database  for  sales  to  the  United 
States.  This  data  allowed  the 
Department  to  compute  a  POI-average 
packing  cost  for  the  U.S.  sales  of  this 
model. 

Cost  Comments 

Comment  1 — Cost  of  Steel  Billets 

The  petitioners  object  to  the  use  of 
transfer  prices  from  Kindberg's  related 
supplier.  VA  Stahl  Donawitz.  in 
determining  the  cost  of  production  and 
constructed  value.  They  maintain  that 
the  use  of  the  reported  transfer  prices  to 
determine  either  COP  or  CV  would  be 
contrary  to  the  Act. 

With  respect  to  COP,  according  to  the 
petitioners,  Kindberg  never  provided' 
cost  data  for  raw  material  purchased 
from  Donawitz,  despite  the  fact  that 
Kindberg  and  Donawitz  are  both  under 
common  control.  The  petitioners 
question  the  validity  of  Kindberg's 
submission  of  general  cost  data 
pertaining  to  Donawitz's  production  of 
various  types  of  blooms  and  billets, 
which  the  petitioners  characterize  as 
being  untranslated  and 
incomprehensible.  The  petitioners 
maintain  that  these  documents  do  not 
establish  the  COP  of  the  billets 
purchased  by  Kindberg.  Therefore,  the 
petitioners  argue  that  Kindberg  has 
failed  to  meet  the  statutory  requirement 
for  the  use  of  transfer  prices  in  COP. 

With  respect  to  CV,  the  petitioners 
maintain  that  U.S.  law  only  allows  the 
use  of  transfer  prices  if  two  conditions 
are  met:  (1)  The  transfer  price  reflects 
market  value,  and  (2)  for  major  inputs, 
the  transfer  price  is  shown  to  be  above 
the  cost  of  producing  the  input.  They 
cite  to  the  Department's  administrative 
review  of  Anti&iction  Bearings  (Other 
Than  Tapered  Roller  Bearings)  and  Parts 
Thereof  from  France,  Germany,  Italy. 
Japan.  Romania.  Singapore.  Sweden. 
Thailand,  and  the  United  Kingdom,  58 
FR  39729,  39754-5,  July  26, 1993. 

The  petitioners  contend  that  Kindberg 
has  not  fulfilled  the  first  condition 
because  it  did  not  demonstrate  that  the 
POI  purchases  of  Donawitz  billets  were 
at  market  value,  but  instead  made  a 
comparison  of  market  prices  and 
transfer  prices  for  the  year  prior  to  the 
POI.  The  petitioners  also  argue  that 
Kindberg  has  also  failed  to  meet  the 
second  condition,  since  they  presented 
no  actual  COP  data  on  billets,  the  single 


most  significant  input  for  OCTG 
production. 

To  remedy  this  alleged  deficiency,  the 
petitioners  recommend  that  the 
Department  follow  the  statutory 
instruction  to  construct  cost  on  the  best 
evidence  available  as  to  what  costs 
would  have  been  if  the  transaction  had 
occurred  between  unrelated  parties.  The 
petitioners  suggest  that  the  Department 
increase  the  raw  material  variable 
overhead  for  each  control  number  by  an 
amount  equal  to  the  average  cost  of 
manufacture  reported  by  Donawitz. 
multiplied  by  the  statutory  ten  percent 
for  SG&A. 

Kindberg  contends  that  it  has 
provided  both  a  comparative  analysis  of 
market  prices  and  Donawitz's  average 
cost  of  production  per  ton  per  billet 
during  the  POI  for  the  record  in  this 
investigation.  According  to  Kindberg. 
the  information  provided  demonstrates 
that  the  transfer  prices  are  above 
Donawitz's  cost  of  production  and  that 
Donawitz  was  profitable  during  the  full 
year  1994.  Kindberg  claims  that  the 
documentation  shows  specifically  that 
Donawitz  sold  raw  materials  to  it  at  a 
profit.  Kindberg  therefore  urges  the 
Department  to  utilize  the  reported 
transfer  prices  in  its  calculation  of  cost 
of  production  and  constructed  value. 

Kindberg  maintains  that  the 
petitioners'  suggestion  that  the 
Department  should  increase  the  variable 
overhead  cost  of  raw  materials  by  a 
hypothetical  amount  is  totally  without 
merit.  Kindberg  claims  that  this 
suggestion  was  made  without  citation  to 
administrative  precedents,  judicial 
precedents  or  statutory  authority; 
further,  the  suggestion  runs  counter  to 
the  antidumping  law.  Kindberg 
maintains  that  the  Department  is 
required  to.  and  has  a  practice  of.  using 
actual  market  prices  when  related  party 
prices  are  found  to  be  unreliable. 
According  to  Kindberg,  the  information 
on  record  clearly  establishes  that  market 
prices  are  lower  than  those  paid  by 
Kindberg  to  its  related  party  supplier. 

DOC  Position 

We  disagree  with  the  petitioners. 
Kindberg:  (1)  Was  able  to  show 
benchmark  market  prices  using  both  a 
1994  contract  for  purchases  of  billets 
from  an  unrelated  party;  and  (2) 
provided  cost  data  from  Donawitz 
showing  the  average  cost  of  producing 
billets  to  be  below  all  of  the  transfer 
prices  reported.  Therefore,  we  used  the 
transfer  price  from  Donawitz  to 
Kindberg  for  purposes  of  the  final 
determination. 
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Comment  2 — The  Plant  Idling  Variance 

The  petitioners  maintain  that 
Kindberg's  calculation  of  net  cost 
variance  improperly  included  a 
reduction  in  costs  calculated  to  reflect 
idle  plant  expenses  due  to  problems 
with  a  major  contract.  The  petitioners 
contend  that  this  element,  which 
Kindberg  called  its  "Plant-Idling 
variance"  is  not  truly  a  cost  variance. 
According  to  the  petitioners,  Kindberg 
is  using  this  amount  to  adjust  actual 
costs  to  hypothetical  costs,  i.e.,  those 
costs  which  would  have  been  incurred 
if  it  had  not  encountered  contract 
problems  and  thus  had  operated  its 
factory  at  "normal"  levels  in  1994.  The 
petitioners  cite  to  Final  Determination 
of  Sales  at  Less  Than  Fair  Value: 
Titanium  Sponge  from  Japan,  49  FR 
39687, 38689.  October  1, 1984.  to 
support  their  contention  that  the 
Department  has  in  the  past  specifically 
rejected  adjustments  to  actual  costs, 
where  the  adjustments  were  designed  to 
convert  actual  production  costs  to  those 
of  a  "hypothetical  efficient  cost  model." 
Second,  the  petitioners  maintain  that 
the  Department  requires  respondents  to 
report  a  fully  absorbed  cost  of 
production,  including  costs  associated 
with  down  time  and  with  low  capacity 
utilization.  The  petitioners  contend  that, 
based  on  this  principle,  the  Department 
requires  respondents  to  include 
depreciation  costs  of  idled  equipment 
and  labor  costs  of  idled  staff.  According 
to  the  petitioners,  such  costs  are 
included  in  COP  regardless  of  the  cause 
of  plant  idling. 

According  to  Kindberg,  the  reported 
variance  includes  costs  which  are  not 
associated  with  temporary  down-time  or 
low  capacity  utilization  or  other  costs 
inciirred  due  to  general  business 
conditions  such  as  strikes  or  production 
problems  or  factory  modernization. 
Kindberg  maintains  that  the  freezing  of 
the  contract,  particularly  for  an 
extended  period  of  time,  forced  the 
factory  to  incur  unforeseeable  costs  that 
are  not  normally  associated  with  general 
business  conditions.  Kindberg  argues 
that,  because  these  costs  do  not  reflect 
its  actual  cost  of  production,  the 
Department  should  include  this 
variance  in  the  calculation  of  cost  of 
production  and  constructed  value. 

DOC  Position 

We  disagree  with  the  respondent.  We 
are  rejecting  the  adjustment  to  fixed 
factory  overhead  costs  for  the  "Plant 
Idling"  variance.  Rejecting  this  claimed 
adjustment  corrects  fixed  factory 
overhead  to  the  levels  actually  incurred 
in  the  POI.  The  Department's  practice  is 
to  calculate  the  respondent's  fully 


absorbed  cost  of  production  for  the  POI. 
By  fully  absorbed  cost  the  Department 
means  actual  cost  incurred  in  the  POI. 
including  period  costs  such  as  SG&A. 
financial  expense  and  all  non-operating 
costs.  The  purpose  of  the  COP  test  is  to 
determine  if  the  respondent's  home 
market  or  third-country  price  is 
sufficient  to  recover  all  of  its  costs, 
including  period  cq? ts. 

Kindberg  recognized  the  total 
overhead  costs  as  an  operating  expense 
in  their  income  statement,  not  as  an 
extraordinary  expense.  Under  Austrian 
GAAP,  these  expenses  were  not 
considered  extraordinary,  and,  in  fact, 
they  were  not  reported  as  extraordinary 
expenses  in  Kindberg's  financial 
statements.  As  noted  in  Final  Results  of 
Antidumping  Duty  Administrative 
Review:  Color  Picture  Tubes  horn  Japan 
(55  FR  37924,  September  14, 1990,  the 
Department  does  not  normally  accept 
the  use  of  expected  or  budgeted 
production  quantities.  Although  the 
cause  of  Kindberg's  loss  of  the  export 
guarantee  was  unique,  the  resulting 
delay  in  a  major  sale  was  not  itself  an 
extraordinary  event.  Moreover, 
Kindberg  did  not  provide  any  evidence 
to  establish  their  normal  production 
level.  The  Department  may  normalize 
production  costs  in  extraordinary 
circumstances  if  the  respondent 
provides  several  years  of  production 
data,  establishing  their  normal  historical 
production  level.  Kindberg  only 
submitted  its  year-end  yield  accounts. 
Without  the  historical  cost  data,  we 
would  not  have  been  able  to  analyze  a 
benchmark  for  the  "normal"  production 
level  of  Kindberg.  even  if  we  had 
determined  that  normalization  was 
appropriate. 

Comment  3— The  Profit  Sharing 
Variance 

The  petitioners  maintain  that 
Kindberg's  calculation  of  net  cost 
variance  improperly  included  a 
reduction  in  costs  calculated  to  adjust 
for  its  distribution  of  profit  to 
employees.  The  petitioners  contend  that 
this  element,  which  Kindberg  called  its 
"profit-sharing  variance"  is  not  truly  a 
cost  variance.  According  to  the 
petitioners.  Kindberg  is  using  this 
amount  to  remove  from  the  reported 
manufacturing  costs,  the  expense  of 
paying  its  employees  as  mandated  by 
Austrian  law.  The  petitioners  cite  to  the 
final  determinations  in  the 
administrative  reviews  of  Porcelain-on- 
Steel  Cooking  Ware  from  Mexico 
(Mexican  Cooking  Ware).  (60  FR  2378, 
2839  January  9,  1995)  and  (58  FR  43327, 
43331-43332,  August  16. 1993)  as  well 
to  the  Final  Determination  of  Sales  at 
Less  Than  Fair  Value:  Carbon  Steel  Flat 


Products  from  Canada,  (58  FR  37099, 
37113-37114,  July  9.  1993),  to  support 
their  claim  that  the  Department  has 
consistently  required  such  payment  ?•> 
be  included  in  COP. 

Kindberg  argues  that  it  properly 
removed  from  production  costs  tht 
bonuses  paid  to  employees  under  the 
profit  sharing  plan.  Kindberg  states  that 
the  Austrian  Government  sets  statutory 
wage  rates  and  salaries  for  different  jobs 
in  the  iron  and  steel  indusfry  and  that 
the  profit  distribution  is  a  regular 
incentive  given  to  employees,  even  if 
the  company  incurs  a  loss.  Kindberg 
argues  that  the  amounts  should  not  be 
included  in  the  reported  costs,  because 
the  profit  distributions  exceed  the 
statutory  wages  Kindberg  is  required  to 
pay. 

DOC  Position 

We  disagree  with  respondent.  We  are 
rejecting  Kindberg's  adjustment  tc 
manufacturing  costs  for  the  "Profit- 
Sharing"  variance.  Rejec:ting  this 
variance  restates  Kindberg's  conversion 
costs  to  amounts  reflecting  the  actual 
costs  incurred  in  the  POI. 

In  general,  from  an  economic 
standpoint,  there  are  several  benefits 
that  a  company  receives  through  the 
adoption  of  a  profit  sharing  plan.  The 
company's  fixed  wages  are  i^uced 
allowing  it  to  remain  cost  efficient  in 
tough  economic  conditions.  The 
promise  of  sharing  profits  in  prosperous 
periods  can  be  used  to  gain  wage 
concessions  from  unions.  Therefore, 
profit  sharing  plans  are  directly  related 
to  wages  and  salaries. 

From  an  accounting  perspective, 
profit  distributions  to  employees  are 
treated  in  a  manner  similar  to  bonuses. 
They  are  typically  recorded  as  an 
expense  and  are  shown  on  the  income 
statement.  Kindberg  included  these 
nominal  "profit-sharing"  distributions 
as  an  operating  expense  on  its  financial 
statements.  In  contrast,  dividends, 
which  are  true  distributions  of  profit, 
affect  only  the  equity  section  of  the 
balance  sheet  and  do  not  flow  through 
the  income  statement.  This  distinction 
implies  that  profit  sharing  distributions 
are  more  closely  associated  with 
expenses,  rather  than  with  earnings. 
Kindberg  admits  in  its  case  brief  that  the 
profit-sharing  distributions  are  regular 
incentives  to  employees  and  that  the 
distributions  increase  the  operating  loss. 

Consistent  with  our  determinations  in 
consecutive  administrative  reviews  of 
Mexican  Cooking  Ware,  the  Department 
determines  that  these  mandatory 
payments  represent  compensation  to  the 
employees  for  their  efforts  in  the 
production  of  merchandise  and  the 
administration  of  the  company. 
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Comment  4 — Allocation  of  Net  Variance 

The  petitioners  take  exception  to  the 
allocation  of  Kindberg's  net  variance. 
Kindberg  divided  the  total  of  all  of  its 
variances  by  the  total  tons  produced  in 
the  POI.  This  fixed  amount  per  ton  was 
applied  as  an  offset  to  each  specific  per 
unit  standard  cost  reported  to  the 
Department. 

The  petitioners  argue  that  the 
Department  must  apply  the  cost 
variances  to  the  cost  of  manufacturing 
as  a  percentage,  rather  than  as  a  fixed 
amount  per  ton.  The  variance  must  be 
applied  as  a  percentage  in  order  to 
obtain  an  applied  variance  proportional 
to  the  manufacturing  costs.  The 
petitioners  argue  the  fixed  amount  per 
ton  distorts  the  reported  costs,  because 
it  understates  the  variance  applied  to 
products  with  higher  manufacturing 
costs  and  overstates  the  variance 
applied  to  products  with  lower 
manufacturing  costs.  The  petitioners 
cite  Carbon  Steel  Alloy  Steel  Wire  Rod 
from  Canada.  59  FR  18791  (April  20. 
1994).  in  which  the  Department 
disallowed  the  use  of  tonnage  to  allocate 
melt  shop  costs,  because  it  resulted  in 
the  same  cost  per  ton  regardless  of  steel 
grade. 

DOC  Position 

We  agree  with  the  petitioners.  We 
have  recalculated  the  variance  from 
standard  cost  as  a  percentage  of  the  POI 
cost  of  manufacturing  and  applied  the 
rate  to  each  per-unit  cost  of 
manufacturing.  The  petitioners  are 
correct  in  their  assertion  that  Kindberg's 
methodology  "smooths"  costs  by 
applying  a  smaller  proportion  of  the 
variance  to  products  with  higher 
production  costs.  The  variance  relates  to 
all  production  costs  and  should  be 
allocated  proportionally  among  product 
costs. 

Continuation  of  Suspension  of 
Liquidation 

In  accordance  with  section  733(d)(l)of 
the  Act  19  use  1673b(d)(l).  we  directed 
the  Customs  Service  to  suspend 
liquidation  of  all  entries  of  OCTG  from 
Austria,  as  defined  in  the  "Scope  of 
Investigation"  section  of  this  notice,  that 
are  entered,  or  withdrawn  from 
warehouse,  for  consujnption  on  or  after 
February  2. 1995. 

Pursuant  to  the  results  of  this  final 
determination,  we  will  instruct  the 
Customs  Service  to  require  a  cash 
deposit  or  posting  of  a  bond  equal  to  the 
estimated  final  dumping  margin,  as 
shown  below  for  entries  of  OCTG  from 
Austria  that  are  entered,  or  withdrawn 
from  warehouse,  for  consumption  from 
the  date  of  publication  of  this  notice  in 


the  Federal  Register.  The  suspension  of 
liquidation  will  remain  in  effect  until 
further  notice. 


Prorti  icer/marujiacturef/exporter 

Margin  per- 
centage 

Voest-Alpine  Stahlrohr 

Kindberg  GmbH  

All  Others          

12.72 
12.72 

ITC  Notification 

In  accordance  with  section  735(d)  of 
the  Act.  we  have  notified  the  ITC  of  our 
determination.  The  ITC  will  make  its 
determination  whether  these  imports 
materially  injure,  or  threaten  injury  to, 
a  U.S.  industry  writhin  45  days  of  the 
publication  of  this  notice.  If  the  ITC 
determines  that  material  injury  or  threat 
of  material  injury  does  not  exist,  the 
proceeding  will  be  terminated  and  all 
securities  posted  as  a  result  of  the 
suspension  of  liquidation  will  be 
refunded  or  cancelled.  However,  if  the 
ITC  determines  that  such  injury  does 
exist,  the  Department  will  issue  an 
antidumping  duty  order. 

Notification  to  Interested  Parties 

This  notice  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  order  (APO)  in 
this  investigation  of  their  responsibility 
covering  the  return  or  destruction  of 
proprietary  information  disclosed  under 
APO  in  accordance  with  19  CFR 
353.34(d).  Failure  to  comply  is  a 
violation  of  the  APO. 

This  determination  is  published 
pursuant  to  section  735(d)  of  the  Act  (19 
U.S.C.  1673(d))  and  19  CFR  353.20. 

Dated:  lune  19. 1995. 
Susan  G.  Esserman, 
Assistant  Secretary  for  Import 
Administration. 

[PR  Doc.  95-15617  Filed  6-27-95;  8:45  ami 
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Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Oil  Country  Tubular 
Goods  from  Italy 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  June  28.  1995. 
FOR  FURTHER  INFORMATION  CONTACT:  Bill 
Crow  or  Stuart  Schaag,  Office  of 
Antidumping  Investigations.  Import 
Administration,  International  Trade 
Administration.  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  NW.,  Washington,  DC  20230; 
telephone  (202)  482-0116  or  (202)  482- 
0192,  respectively. 


Final  Determination 

The  Department  of  Commerce  (the 
Department)  determines  that  oil  country 
tubular  goods  (OCTG)  from  Italy  are 
being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value,  as 
provided  in  section  735  of  the  Tariff  Act 
of  1930.  as  amended  (the  Act)  (19  U.S.C. 
1673d).  The  estimated  margins  are 
shown  in  the  Suspension  of  Liquidation 
section  of  this  notice. 

Scope  of  the  Investigation 

For  purposes  of  this  investigation. 
OCTG  are  hollow  steel  products  of 
circular  cross-section,  including  oil  well 
casing,  tubing,  and  drill  pipe,  of  iron 
(other  than  cast  iron)  or  steel  (both 
carbon  and  alloy),  whether  seamless  or 
welded,  whether  or  not  conforming  to 
American  Petroleum  Institute  (API)  or 
non-API  specifications,  whether 
finished  or  unfinished  (including  green 
tubes  and  limited  service  OCTG 
products).  This  scope  does  not  cover 
casing,  tubing,  or  drill  pipe  containing 
10.5  percent  or  more  of  chromium.  The 
OCTG  subject  to  this  investigation  are 
currently  classified  in  the  Harmonized 
Tariff  Schedule  of  the  United  States 
(HTSUS)  under  item  numbers: 
7304.20.10.10.  7304.20.10.20, 
7304.20.10.30,  7304.20.10.40, 
7304.20.10.50.  7304.20.10.60. 
7304.20.10.80.  7304.20.20.10. 
7304.20.20.20,  7304.20.20.30, 
7304.20.20.40,  7304.20.20.50, 
7304.20.20.60.  7304.20.20.80, 
7304.20.30.10,  7304.20.30.20, 
7304.20.30.30.  7304.20.30.40. 
7304.20.30.50.  7304.20.30.60, 
7304.20.30.80,  7304.20.40.10, 
7304.20.40.20.  7304.20.40.30. 
7304.20.40.40,  7304.20.40.50, 
7304.20.40.60,  7304.20.40.80, 
7304.20.50.15.  7304.20.50.30, 
7304.20.50.45.  7304.20.50.60, 
7304.20.50.75.  7304.20.60.15, 
7304.20.60.30.  7304.20.60.45. 
7304.20.60.60.  7304.20.60.75. 
7304.20.70.00.  7304.20.80.30. 
7304.20.80.45.  7304.20.80.60, 
7305.20.20.00,  7305.20.40.00, 
7305.20.60.00,  7305.20.80.00, 
7306.20.10.30,  7306.20.10.90, 
7306.20.20.00,  7306.20.30.00. 
7306.20.40.00,  7306.20.60.10, 
7306.20.60.50,  7306.20.80.10,  and 
7306.20.80.50. 

After  the  publication  of  the 
preliminary  determination,  we  found 
that  HTSUS  item  numbers 
7304.20.10.00,  7304.20.20.00, 
7304.20.30.00,  7304.20.40.00, 
7304.20.50.10,  7304.20.50.50, 
7304.20.60.10,  7304.20.60.50,  and 
7304.20.80.00  were  no  longer  valid 
HTSUS  item  numbers.  Accordingly, 
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these  numbers  have  been  deleted  from 
the  scope  of  this  investigation. 

Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  of  this  investigation  is  dispositive. 

Period  of  Investigation 

The  period  of  investigation  (POI)  is 
January  1, 1994.  through  June  30, 1994. 

Case  History 

Since  our  preliminary  determination 
(60  FR  6515.  February  2,  1995)  the 
following  events  have  occurred.  On 
February  3. 1995,  one  of  the 
respondents,  Dalmine  S.p.A.  (Dalmine), 
requested  a  postponement  of  the  final 
determination.  This  request  was  granted 
(60  FR  8632,  February  15, 1995),  and  the 
final  was  postponed  by  the  Department 
until  no  later  than  Jime  19,  1995.  On 
May  2,  1995,  Dalmine  submitted  its  case 
brief.  On  May  3, 1995,  petitioner 
submitted  its  case  brief  and  on  May  10, 
1995,  petitioner  submitted  its  rebuttal. 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Statute  and  to  the 
Department's  regulations  are  in 
reference  to  the  provisions  as  they 
existed  on  December  31,  1994. 

Best  Information  Available 

In  accordance  with  section  776(c)  of 
the  Act  (19  U.S.C.  1677e(c)).  we  have 
determined  that  the  use  of  best 
information  available  (BIA)  is 
appropriate  for  all  compcinies.  Given 
that  none  of  the  three  named  companies 
responded  fully  to  the  Department's 
questionnaire,  we  find  that  no 
respondents  have  cooperated  in  this 
investigation. 

In  determining  what  to  use  as  BIA,  the 
Department  follows  a  two-tiered 
methodology,  whereby  the  Department 
normally  assigns  lower  margins  to  those 
respondents  who  cooperate  in  an 
investigation,  and  margins  based  on 
more  adverse  assumptions  for  those 
respondents  who  do  not  cooperate  in  an 
investigation.  If  the  Department  deems  a 
respondent  to  be  non-cooperative,  that 
respondent's  final  margin  for  the 
relevant  class  or  kind  of  merchandise  is 
the  higher  of  either  (1)  the  highest 
margin  in  the  petition,  or  (2)  the  highest 
calculated  margin  of  any  respondent 
(see  Antifriction  Bearings  (Other  Than 
"Tapered  Roller  Bearings)  and  Parts 
Thereof  From  the  Federal  Republic  of 
Germany:  Final  Determination  of  Sales 
at  Less  Than  Fair  Value  (54  FR  18992, 
19033,  May  3.  1989)).  The  Department's 
two-tier  methodology  for  assigning  BIA 
based  on  the  degree  of  respondents' 
cooperation  has  been  upheld  by  the  U.S. 


Court  of  Appeals  for  the  Federal  Circuit. 
[See  Allied  Signal  Aerospace  Co.  v. 
United  States,  996  F.2d  1185  (Fed.  Cir. 
1993);  see  also  Krupp  Stahl.  AG  et  al.  v. 
United  States,  822  F.  Supp.  789  (CTT 
1993).) 

In  this  investigation,  the  mandatory 
respondents  have  refused  to  cooperate 
by  failing  to  respond,  either  entirely,  or 
in  large  part,  to  the  Department's 
questionnaire.  Therefore,  in  accordance 
with  our  standard  practice,  the 
Department  has  assigned  the  highest 
margin  in  the  petition  to  all 
respondents.  The  assigned  BIA  margin 
is  the  same  margin  that  was  assigned  for 
the  preliminary  determination. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  subject 
merchandise  from  Italy  to  the  United 
States  were  made  at  less  than  fair  value, 
we  compared  United  States  price  (USP) 
to  foreign  market  value  (FMV)  as 
reported  in  the  petition.  See  Initiation  of 
Antidumping  Duty  Investigation  of  Oil 
Country  "Tubular  Goods  Pipe  from 
Argentina,  Austria,  Italy,  Japan,  Korea, 
Mexico,  and  Spain  (59  FR  37962.  July 
26.  1994). 

Comment  1 — Comments  Regarding 
Dalmine  S.p.A. 

Dalmine  urges  the  Department  to 
reverse  its  November  4,  1994,  decision 
that  Dalmine's  home  market  is  viable 
(see  November  4,  1995,  Memorandum 
from  Richard  W.  Moreland  to  Barbara  R. 
Stafford).  As  a  basis  for  this  reversal, 
Dalmine  refers  to  arguments  made  in  its 
November  14.  1994,  submission.  In  this 
submission,  Dalmine  challenged  the 
legality  of  the  Department's 
determination  that  Dalmine's  home 
market  is  viable.  Dalmine  asserted  that 
the  Department's  standing  policy  is  not 
to  use  related  party  sales  in  its  home 
market  viability  calculation.  Dalmine 
also  requests  that  the  Department  take 
into  account  its  December  1994 
announcement  concerning  the 
Department's  reconsideration  of  its 
policy  regarding  downstream  related 
party  sales  (see  December  27,  1994 
Letter  from  Roland  L.  MacDonald, 
Director,  Office  of  Agreements 
Compliance,  to  Dofasco  Inc.).  In  the 
event  that  the  Department  reverses  its 
November  4  viability  determination, 
Dalmine  urges  the  Etepartment  to 
request,  review,  and  verify  Dalmine's 
third  country  sales  data.  Although  such 
a  task  would  extend  past  the 
Department's  deadline  for  the  final 
determination  in  this  investigation. 
Dalmine  argues  that  the  Department's 
deadlines  are  hortatory  and  not 
mandatory  and,  therefore,  the 
Department  may  take  the  time  that  is 


needed  to  receive  and  verify  new 
responses. 

Petitioner  argues  that  Dalmine's  case 
brief  merely  refers  to  previous 
submissions  that  have  already  been 
rejected  by  the  Department. 
Additionally,  petitioner  argues  that 
downstream  sales  are  not  an  issue  in 
this  investigation  and,  therefore, 
Dalmine's  request  that  the  Department 
reconsider  its  home  market  viability 
decision  based  on  the  Department's 
review  of  its  policy  regarding  the 
reporting  of  downstream  customers  is 
irrelevant.  Petitioner  maintains  that 
Dalmine's  refusal  to  comply  with  the 
Department's  explicit  instructions  to 
report  home  market  sales  can  only  be 
characterized  as  noncooperative  and 
that  the  Department  has  no  option  but 
to  use  the  highest  margin  alleged  in  the 
petition  as  BIA. 

DOC  Position 

We  re-affirm  our  previous  decision 
that  Dalmine's  home  market  is  viable 
and  that  Dalmine's  refusal  to  comply 
with  the  Department's  request  for  home 
market  sales  information  constitutes 
uncooperative  behavior. 

In  its  November  4  determination,  the 
Department  decided  that  the  nature  of 
the  relationship  between  Dalmine,  its 
home  market  customers,  and  the 
Government  of  Italy,  was  not  pertinent 
to  the  Department's  home  market 
viability  analysis.  The  record  contains 
no  information  that  would  cause  the 
Department  to  change  this  decision. 
Additionally,  the  Department's 
announcement  that  it  was  reviewing  its 
present  policy  regarding  sales  to 
downstream  customers  has  no  bearing 
on  its  policy  to  use  sales  to  both  related 
and  unrelated  parties  in  its  viability 
analysis. 

Comment  2 

In  order  to  preserve  the  viability  issue 
in  the  event  that  Dalmine  decides  to 
appeal  the  Department's  determination, 
Dalmine  urges  the  Department  to  clarif\' 
in  this  notice  the  extent  of  Dalmine's 
cooperation  in  this  investigation  and  the 
reasons  for  Dalmine's  decision  not  to 
report  home  market  sales  data. 
Specifically.  Dalmine  requests  the 
Etepartment  to  acknowledge  that 
Dalmine  informed  the  Department  that 
its  home  market  was  not  viable  and  that 
the  Department  rejected  Dalmine's 
proposal  because  it  considered 
Dalmine's  home  market  to  be  viable. 
Additionally.  Dalmine  asks  that  the 
Department  respond  to  the  legal 
arguments  addressed  in  Dalmine's 
November  14  submission  and  that  the 
IDepartment's  analysis  take  into  account 
the  policy  announcement  that  the 
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Department  made  on  December  27. 
1994,  regarding  the  Department's 
requirement  to  report  downstream 
related  party  sales. 

Petitioner  argues  that  there  is  no  need 
for  the  Department  to  revisit  its  decision 
regarding  the  viability  of  Dalmine's 
home  market. 

DOC  Position 

The  information  regarding  the  extent 
of  Dahnine's  participation  in  this 
investigation  is  already  a  matter  of 
public  record.  In  the  event  that  Dahnine 
appeals  the  Department's  actions,  the 
Department's  previous  decision  to 
request  home  market  information. 
Dalmine's  subsequent  argimients 
concerning  the  Department's  decision, 
and  Dalmine's  refusal  to  supply  the 
Department  with  requested  information 
are  all  on  record  in  the  official  file  in  the 
Central  Records  Unit  of  the  Department. 

Continuation  of  Suspension  of 
Liquidation 

In  accordance  with  section  733(d)(1) 
of  the  Act  (19  use  1673b(d)(l)),  we 
dire^ed  the  Customs  Service  to  suspend 
liquidation  of  all  entries  of  OCTG  from 
Italy,  as  defined  in  the  "Scope  of 
Investigation"  section  of  this  notice,  that 
are  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
February  2.  1995. 

Pursuant  to  the  results  of  this  final 
determination,  we  will  instruct  the 
Customs  Service  to  require  a  cash 
deposit  or  posting  of  a  bond  equal  to  the 
estimated  final  dumping  margin,  as 
shown  below,  for  entries  of  OCTG  from 
Italy  that  are  entered,  or  withdrawn 
from  warehouse,  for  consumption  from 
the  date  of  publication  of  this  notice  in 
the  Federal  Register.  The  suspension  of 
liquidation  will  remain  in  effect  until 
further  notice. 


proceeding  will  be  terminated  and  all 
securities  posted  as  a  result  of  the 
suspension  of  liquidation  will  be 
refunded  or  cancelled.  However,  if  the 
ITC  determines  that  such  injury  does 
exist,  the  Department  will  issue  an 
antidumping  duty  order. 

Notification  to  Interested  Parties 

This  notice  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  order  (APO)  in 
this  investigation  of  their  responsibility 
covering  the  return  or  destruction  of 
proprietary  information  disclosed  under 
APO  in  accordance  with  19  CFR 
353.34(d).  Failure  to  comply  is  a 
violation  of  the  APO. 

This  determination  is  published 
pursuant  to  section  735(d)  of  the  Act  (19 
U.S.C.  1673d(d))  and  19  CFR 
353.20(a)(4). 

Dated:  June  18.  1995. 
Susan  G.  Easerman, 
Assistant  Secretary  for  Import 
Administration . 
(FR  Doc.  95-15618  Filed  6-27-95;  8:45  am] 
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Weight- 

ed-aver- 

Manufacturer/producer/exporter 

age  mar- 

gin per- 

centage 

Dalmine  S.p.A 

49.78 

Acciaierie  Tubificio  Arvedi  S.p.A.  . 

49.78 

General  Sider  Europa  S.p.A 

49.78 

All  Others        

49.78 

International  Trade  Commission  (ITC) 
Notification 

In  accordance  with  section  735(d)  of 
the  Act,  we  have  notified  the  ITC  of  our 
determination.  The  ITC  will  make  its 
determination  whether  these  imports 
materially  injure,  or  threaten  injury  to, 
a  U.S.  industry  within  45  days  of  the 
publication  of  this  notice.  If  the  ITC 
determines  that  material  injury  or  threat 
of  material  injury  does  not  exist,  the 


[A-S88-835] 

Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Oil  Country  Tubular 
Goods  From  Japan 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  June  28.  1995. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Beck  or  Stuart  Schaag,  Office  of 
Antidumping  Investigations.  Import 
Administration,  International  Trade 
Administration.  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC.  20230: 
telephone  (202)  482-3646  or  (202)  482- 
0192,  respectively. 

Final  Determination 

The  Department  of  Commerce  (the 
Department)  determines  that  oil  country 
tubular  goods  (OCTG)  from  Japan  are 
being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value,  as 
provided  in  section  735  of  the  Tariff  Act 
of  1930,  as  amended  (the  Act)  (19  U.S.C. 
1673d).  The  estimated  margins  are 
shown  in  the  Suspension  of  Liquidation 
section  of  this  notice. 

Scope  of  the  Investigation 

For  purposes  of  this  investigation, 
OCTG  are  hollow  steel  products  ot 
circular  cross-section,  including  oil  well 
casing,  tubing,  and  drill  pipe,  of  iron 
(other  than  cast  iron)  or  steel  (both 
carbon  and  alloy),  whether  seamless  or 


welded,  whether  or  not  conforming  to 
American  Petroleum  Institute  (API)  or 
non-API  specifications,  whether 
finished  or  unfinished  (including  green 
tubes  and  limited  service  OCTG 
products).  This  scope  does  not  cover 
casing,  tubing,  or  drill  pipe  containing 
10.5  percent  or  more  of  chromium.  The 
OCTG  subject  to  this  investigation  are 
currently  classified  in  the  Harmonized 
Tariff  Schedule  of  the  United  States 
(HTSUS)  under  item  numbers: 
7304.20.10.10,  7304.20.10.20, 
7304.20.10.30,  7304.20.10.40, 
7304.20.10.50,  7304.20.10.60, 
7304.20.10.80,  7304.20.20.10, 
7304.20.20.20,  7304.20.20.30, 
7304.20.20.40.  7304.20.20.50. 
7304.20.20.60.  7304.20.20.80, 
7304.20.30.10.  7304.20.30.20. 
7304.20.30.30,  7304.20.30.40, 
7304.20.30.50,  7304.20.30.60. 
7304.20.30.80,  7304.20.40.10, 
7304.20.40.20,  7304.20.40.30, 
7304.20.40.40,  7304.20.40.50, 
7304.20.40.60,  7304.20.40.80, 
7304.20.50.15,  7304.20.50.30, 
7304.20.50.45,  7304.20.50.60, 
7304.20.50.75,  7304.20.60.15, 
7304.20.60.30.  7304.20.60.45. 
7304.20.60.60,  7304.20.60.75. 
7304.20.70.00,  7304.20.80.30, 
7304.20.80.45.  7304.20.80.60, 
7305.20.20.00,  7305.20.40.00, 
7305.20.60.00.  7305.20.80.00. 
7306.20.10.30,  7306.20.10.90, 
7306.20.20.00,  7306.20.30.00. 
7306.20.40.00.  7306.20.60.10. 
7306.20.60.50.  7306.20.80.10.  and 
7306.20.80.50. 

After  the  publication  of  the 
preliminary  determination,  we  found 
that  HTSUS  item  numbers 
7304.20.10.00,  7304.20.20.00, 
7304.20.30.00,  7304.20.40.00. 
7304.20.50.10,  7304.20.50.50, 
7304.20.60.10.  7304.20.60.50,  and 
7304.20.80.00  were  no  longer  valid 
HTSUS  item  numbers.  Accordingly, 
these  numbers  have  been  deleted  from 
the  scope  definition. 

Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  of  this  investigation  is  dispositive. 

Period  of  Investigation 

The  period  of  investigation  (POI)  is 
January  1, 1994,  through  June  30,  1994. 


Case  History 

There  has  been  no  activity  in  this 
investigation  since  the  preliminary 
determination  (60  FR  6506.  February  2, 
1995). 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Statute  and  to  the 
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Department's  regulations  are  in 
reference  to  the  provisions  as  they 
existed  on  December  31,  1994. 

Best  Information  Available 

In  accordance  with  section  776(c)  of 
the  Act  (19  U.S.C.  1677e(c)),  we  have 
determined  that  the  use  of  best 
information  available  (BIA)  is 
appropriate  for  both  Nippon  Steel  Corp. 
and  Sumitomo  Metal  Industries,  Ltd. 
Given  that  neither  of  the  named 
companies  responded  to  the 
Department's  questionnaire,  we  find 
that  no  respondents  have  cooperated  in 
this  investigation. 

In  determining  what  to  use  as  BIA,  the 
Department  follows  a  two-tiered 
methodology,  whereby  the  Department 
normally  assigns  lower  margins  to  those 
respondents  who  cooperate  in  an 
investigation,  and  margins  based  on 
more  adverse  assumptions  for  those 
respondents  who  do  not  cooperate  in  an 
investigation.  If  a  respondent  is  non- 
cooperative,  that  respondent's  final 
margin  for  the  relevant  class  or  kind  of 
merchandise  is  the  higher  of  either  (1) 
the  highest  margin  in  the  petition,  or  (2) 
the  highest  calculated  margin  of  any 
respondent  (see  Antifriction  Bearings 
(Other  Than  Tapered  Roller  Bearings) 
and  Parts  Thereof  From  the  Federal 
Republic  of  Germany:  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value  (54  FR  18992. 19033,  May  3, 
1989)).  The  Department's  two-tier 
methodology  for  assigning  BIA 
conditioned  on  the  degree  of 
respondents'  cooperation  has  been 
upheld  by  the  U.S.  Court  of  Appeals  for 
the  Federal  Circuit.  (See  Allied  Signal 
Aerospace  Co.  v.  United  States,  996 
F.2d  1185  (Fed.  Cir.  1993);  see  also 
Krupp  Stahl,  AG  et  al.  v.  United  States. 
822  F.  Supp.  789  (CIT  1993).) 

In  this  investigation,  the  two 
respondents  refused  to  cooperate  by 
failing  to  respond  to  the  Department's 
questiormaire.  Therefore,  in  accordance 
with  our  standard  practice,  the 
Department  has  assigned  the  highest 
margin  in  the  petition  to  both 
respondents.  "The  assigned  BIA  margin 
is  the  same  margin  that  was  assigned  for 
the  preliminary  determination. 

Fair  Value  Comparisons 

To  arrive  at  the  BIA  margin  referred 
to  above,  we  compared  United  States 
price  (USP)  to  foreign  market  value 
(FMV)  as  reported  in  the  petition.  See 
Initiation  of  Antidumping  Duty 
Investigation  of  Oil  Country  Tubular 
Goods  Pipe  from  Argentina,  Austria. 
Italy.  Japan.  Korea.  Mexico,  and  Spain 
(59  FR  37962.  July  26. 1994). 


Continuation  of  Suspension  of 
Liquidation 

In  accordance  with  section  733(d)(1) 
of  the  Act  19  U.S.C.  1673b(d)(l).  we 
directed  the  Customs  Service  to  suspend 
liquidation  of  all  entries  of  OCTG  from 
Japan,  as  defined  in  the  "Scope  of 
Investigation"  section  of  this  notice,  that 
are  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
February  2. 1995. 

Pursuant  to  the  results  of  this  final 
determination,  we  will  instruct  the 
Customs  Service  to  require  a  cash 
deposit  or  posting  of  a  bond  equal  to  the 
estimated  final  dumping  margin,  as 
shown  below,  for  entries  of  OCTG  &t)m 
Japan  that  are  entered,  or  withdrawn 
from  warehouse,  for  consumption  from 
the  date  of  publication  of  this  notice  in 
the  Federal  Register.  The  suspyension  of 
liquidation  will  remain  in  effect  until 
further  notice. 


Manutacturer/producer/exporter 

Weighted- 
average 

margin  per- 
centage 

Nippon  Steel  Corporation  

Sumitomo  Metal  Industries.  Ltd 
All  Ottiers 

44.20 
44.20 
44.20 

International  Trade  Commission  (ITC) 
Notification 

In  accordance  with  section  735(d)  of 
the  Act,  we  have  notified  the  ITC  of  our 
determination.  The  ITC  will  make  its 
determination  whether  these  imports 
materially  injure,  or  threaten  injury  to. 
a  U.S.  industry  within  45  days  of  the 
publication  of  this  notice.  If  the  ITC 
determines  that  material  injury  or  threat 
of  material  injury  does  not  exist,  the 
proceeding  will  be  terminated  and  all 
securities  posted  as  a  result  of  the 
suspension  of  liquidation  will  be 
refunded  or  cancelled.  However,  if  the 
ITC  determines  that  such  injury  does 
exist,  the  Department  will  issue  an 
antidumping  duty  order. 

Notification  to  Interested  Parties 

This  notice  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  order  (APO)  in 
this  investigation  of  their  responsibility 
covering  the  return  or  destruction  of 
proprietary  information  disclosed  under 
APO  in  accordance  with  19  CFR 
353.34(d).  Failure  to  comply  is  a 
violation  of  the  APO. 

This  determination  is  published 
pursuant  to  section  735(d)  of  the  Act  (19 
U.S.C.  1673d(d))  and  19  CFR 
353.20(a)(4). 


Dated:  lune  19, 1995. 
Paul  L.  lofiiB, 

Deputy  Assistant  Secretary  for  Import 
Administration. 

|FR  Doc.  95-15619  Filed  6-27-95;  8:45  ami 
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[A-680-825] 

Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Oil  Country  TutMlar 
Goods  from  Korea 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  June  28,  1    .5. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brian  C.  Smith  or  John  Beck,  Office  of 
Antidumping  Investigations.  Import 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue  NW.,  Washington,  DC  20230; 
telephone  (202)  482-1766  or  (202)  482- 
3464.  respectively. 

Final  DeterrainatieB: 

The  Department  of  Commerce  (the 
Department)  determines  that  oil  country 
tubular  goods  (OCTG)  from  Korea  are 
being,  or  are  likely  to  be.  sold  in  the 
United  States  at  less  than  fair  value,  as 
provided  in  section  735  of  the  Tariff  Act 
of  1930.  as  amended  (the  Act).  The 
estimated  margins  are  shown  in  the 
"Continuation  of  Suspension  of 
Liquidation"  section  of  this  notice. 

Case  History 

Since  the  January  26,  1995, 
preliminary  determination  (60  FR  6507, 
February  2, 1995),  the  following  events 
have  occurred. 

On  February  3, 1995,  we  issued  a 
supplemental  questionnaire  to  Hyundai 
Steel  Pipe  Company,  Ltd.  (HSP).  We 
received  HSP's  response  on  February 
27, 1995. 

In  March  1995,  we  conducted  the 
sales  and  cost  verifications  in  Houston, 
Texas,  and  Seoul,  Korea.  We  issued  the 
verification  reports  in  April  1995.  On 
May  2  and  May  3, 1995,  HSP  and  the 
petitioners  submitted  their  case  briefs, 
respectively.  On  May  10,  1995,  both 
parties  submitted  their  rebuttal  briefs.  A 
public  hearing  was  held  on  May  16, 
1995. 

Scope  of  Investigation 

For  purposes  of  this  investigation, 
OCTG  are  hollow  steel  products  of 
circular  cross-section,  including  oil  well 
casing,  tubing,  and  drill  pipe,  of  iron 
(other  than  cast  iron)  or  steel  (both 
carbon  and  alloy),  whether  seamless  or 
welded,  whether  or  not  conforming  to 
American  Petrolevun  Institute  (API)  or 
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non-API  specifications,  whether 
finished  or  unfinished  (including  green 
tubes  £ind  limited  service  (XTTG 
products).  This  scope  does  not  cover 
casing,  tubing,  or  drill  pipe  containing 
10.5  percent  or  more  of  chromiimi.  The 
OCTG  subject  to  this  investigation  are 
currently  classified  in  the  Harmonized 
Tari^  Schedule  of  the  United  States 
(HTSUS)  under  item  numbers: 
7304.20.10.10,  7304.20.10.20, 
7304.20.10.30,  7304.20.10.40. 
7304.20.10.50,  7304.20.10.60. 
7304.20.10.80,  7304.20.20.10. 
7304.20.20.20,  7304.20.20.30, 
7304.20.20.40.  7304.20.20.50. 
7304.20.20.60.  7304.20.20.80, 
7304.20.30.10,  7304.20.30.20, 
7304.20.30.30.  7304.20.30.40. 
7304.20.30.50,  7304.20.30.60. 
7304.20.30.80,  7304.20.40.10. 
7304.20.40.20,  7304.20.40.30, 
7304.20.40.40.  7304.20.40.50. 
7304.20.40.60,  7304.20.40.80. 
7304.20.50.15,  7304.20.50.30. 
7304.20.50.45,  7304.20.50.60, 
7304.20.50.75,  7304.20.60.15. 
7304.20.60.30.  7304.20.60.45. 
7304.20.60.60,  7304.20.60.75. 
7304.20.70.00,  7304.20.80.30, 
7304.20.80.45,  7304.20.80.60, 
7305.20.20.00.  7305.20.40.00. 
7305.20.60.00,  7305.20.80.00, 
7306.20.10.30,  7306.20.10.90, 
7306.20.20.00.  7306.20.30.00. 
7306.20.40.00.  7306.20.60.10. 
7306.20.60.50.  7306.20.80.10.  and 
7306.20.80.50. 

After  the  publication  of  the 
preliminary  determination,  we  found 
that  HTSUS  item  numbers 
7304.20.10.00,  7304.20.20.00,- 
7304.20.30.00,  7304.20.40.00. 
7304.20.50.10.  7304.20.50.50. 
7304.20.60.10,  7304.20.60.50,  and 
7304.20.80.00  were  no  longer  valid 
HTSUS  item  numbers.  Accordingly, 
these  numbers  have  been  deleted  from 
the  scope  definition. 

Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  of  this  investigation  is  dispositive. 

Period  of  Investigation 

The  period  of  investigation  (POI)  is 
January  1. 1994.  through  June  30,  1994. 

\pplicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Statute  and  to  the 
Department's  regulations  are  in 
reference  to  the  provisions  as  they 
existed  on  December  31. 1994. 

Best  Information  Available 

In  accordance  with  section  776(c)  of 
the  Act.  we  have  determined  that  the 
use  of  best  information  available  (BIA) 


is  appropriate  for  sales  of  OCTG  by 
Union  Steel  Manufacturing  Company 
(Union).  Given  that  Union  did  not 
respond  to  the  Department's 
questionnaire,  we  find  that  it  has  not 
cooperated  in  this  investigation. 

In  determining  what  to  use  as  BIA,  the 
Department  follows  a  two-tiered 
methodology  whereby  the  Department 
normally  assigns  lower  margins  to  those 
respondents  who  cooperate  in  an 
investigation,  and  margins  based  on 
more  adverse  assumptions  for  those 
respondents  who  do  not  cooperate  in  an 
investigation.  If  a  respondent  is  non- 
cooperative,  that  respondent's  final 
margin  for  the  relevant  class  or  kind  of 
merchandise  is  the  higher  of  either  1) 
the  highest  margin  in  the  petition,  or  2) 
the  highest  calculated  margin  of  any 
respondent  (see  Antifriction  Bearings 
(Other  Than  Tapered  Roller  Bearings) 
and  Parts  Thereof  From  the  Federal 
Republic  of  Germany:  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value  (54  FR  18992.  19033.  May  3. 
1989)).  The  Department's  two-tier 
methodology  for  assigning  BIA  based  on 
the  degree  of  the  respondents' 
cooperation  has  been  upheld  by  the  U.S. 
Court  of  Appeals  for  the  Federal  Circuit. 
(See  Allied-Signal  Aerospace  Co.  v.  the 
United  States.  996  F.2d  1185  (Fed.  Cir. 
1993);  see  also  Krupp  StahJ  AG.  et  al.  v. 
the  United  States,  822  F.  Supp.  789  (CIT 
1993). 

In  this  investigation.  Union  refused  to 
cooperate  by  failing  to  respond  to  the 
Department's  questionnaire.  Therefore, 
in  accordance  with  our  standard 
practice,  the  Department  has  assigned 
the  highest  margin  in  the  petition  to 
Union.  The  assigned  BIA  margin  is  the 
same  margin  that  was  assigned  for  the 
preliminary  determination. 

Such  or  Similar  Comparisons 

We  have  determined  for  purposes  of 
the  final  determination  that  the  OCTG 
covered  by  this  investigation  comprises 
a  single  category  of  "such  or  similar" 
merchandise  within  the  meaning  of 
section  771(16)  of  the  Act.  All 
comparisons  of  U.S.  to  third-coimtry ' 
sales  involved  identical  merchandise. 

Fair  Value  Comparisons 

To  determine  whether  HSP's  sales  of 
OCTG  from  Korea  to  the  United  States 
were  made  at  less  than  fair  value,  we 
compared  United  States  price  (USP)  to 
foreign  market  value  (FMV),  as  specified 
in  the  "United  States  Price"  and 
"Foreign  Market  Value"  sections  of  this 
notice. 


'  The  home  market  in  this  case  is  not  viable.  Sales 
to  Canada  are  being  used  as  the  basis  for  FMV  and 
the  cost  of  production  analysis. 


United  States  Price 

We  calculated  USP  according  to  the 
methdology  described  in  our 
preliminary  determination,  with  the 
following  exceptions  as  a  result  of 
verification: 

1.  We  removed  two  types  of  bank 
charges  bom  the  U.S.  indirect  selling 
expense  calculation  and  treated  them  as 
a  direct  expense;  we  included  a  third 
type  of  bank  charge  in  the  indirect 
selling  expense  calculation  (see 
Comment  7). 

2.  We  recalculated  U.S.  and  non-U.S. 
indirect  selling  expenses; 

3.  We  recalculated  inventory  carrying 
costs  using  HSP's  revised  cost  data  and 
the  appropriate  interest  rates  (see 
Conmient  6). 

4.  We  recalculated  foreign  brokerage 
and  handling  expenses. 

5.  We  deducted  a  related  party's 
interest  charge  from  USP  (see  Comment 
8). 

Foreign  Market  Value 

As  stated  in  the  preliminary 
determination,  we  found  that  the  home 
market  was  not  viable  for  sales  of  OCTG 
and  based  FMV  on  sales  to  Canada. 

Cost  of  Production  (COP)  Analysis 

As  we  indicated  in  our  preliminary 
determination,  the  Department  initiated 
an  investigation  to  determine  whether 
HSP's  sales  in  Canada  were  made  below 
their  COP.  In  order  to  determine 
whether  the  third-country  prices  were 
below  the  COP.  we  calculated  the  COP 
based  on  the  siun  of  HSP's  reported  cost 
of  materials,  fabrication,  general 
expenses,  and  packing,  in  accordance 
vdth  19  CFR  353.51(c).  We  did  not  add 
duties  paid  on  the  coil  to  the  cost  of 
manufacture  (COM)(see  Comment  3). 
We  made  the  following  adjustments  to 
HSP's  COP  data: 

1 .  We  increased  the  material  costs 
relating  to  the  settlement  received  for 
the  purchase  of  defective  coil.  We 
adjusted  the  settlement  amount  to 
account  for  only  that  portion  that  was 
pertinent  to  production  of  the  subject 
merchandise  dining  the  POI  (see 
Comment  10); 

2.  We  increased  the  general  and 
administrative  expenses  to  exclude 
income  and  expenses  resulting  from 
investment  activities  of  the  company 
(see  Comment  11);  and 

3.  We  increased  the  COM  to  reflect 
'.he  allocation  of  overhead  on  the  basis 
of  actual  hours  rather  than  standard 
hours  (see  Comment  12). 

After  computing  COP.  we  compared 
product-specific  COP  to  reported  third- 
country  prices  that  were  net  of 
movement  charges  and  direct  and 
indirect  selling  expenses. 
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Results  of  COP  Analysis 

In  accordance  with  section  773(b)  of 
the  Act.  we  followed  our  standard 
methodology  as  described  in  the 
preliminary  determination  to  determine 
whether  the  third  country  sales  of  each 
product  were  made  at  prices  below  their 
COP. 

Based  on  this  methodology,  we  found 
that  none  of  HSP's  Canadian  sales  were 
at  prices  below  the  COP. 

Third  Country  Price  Comparisons 

For  third  country  price  to  U.S.  price 
comparisons,  we  calculated  FMV 
according  to  the  methodology  described 
in  our  preliminary  determination,  with 
the  following  exceptions  as  a  result  of 
verification: 

1.  We  recalculated  foreign  brokerage 
and  handling  expenses. 

2.  We  recalculated  U.S.  and  non-U.S. 
indirect  selling  expenses  by  removing 
antidumping  legal  expenses  from  HSP's 
calculation. 

3.  We  recalculated  inventory  carrying 
costs  using  HSP's  revised  cost  data  and 
the  appropriate  interest  rates  (see 
Comment  6). 

4.  We  recalculated  Canadian  credit 
expenses  (see  Comment  8). 

Currency  Conversion 

Pursuant  to  19  CFR  353.60.  we  made 
currency  conversions  based  on  the 
official  exchange  rates  in  effect  on  the 
dates  of  the  U.S.  sales  as  certified  by  the 
Federal  Reserve  Bank. 

Verification 

As  provided  in  section  776(b)  of  the 
Act,  we  verified  the  information  used  in 
making  our  final  determination. 

Comment  1 — Interested  Party 
Comments:  Whether  Best  Information 
Available  (BIA)  Is  Appropriate  for  HSP 
Based  on  Transaction-Specific  Data 
Arguments 

The  petitioners  argue  that  the 
verification  report  findings  and  the 
record  evidence  demonstrate  that  the 
respondent  should  have  reported  vessel- 
specific  {e.g.,  transaction-specific  data) 
instead  of  POI  average  charges  and 
adjustments  for  its  U.S.  sales  during  the 
POI.  In  summary,  the  petitioners 
maintain  that:  (1)  The  respondent  was 
asked  for  transaction-specific 
information;  (2)  the  respondent  stated 
that  such  data  would  be  impossible  to 
provide;  (3)  the  Department  verified  that 
the  respondent  could  provide  such  data; 
(4)  the  respondent  provided  such 
information  at  verification;  and  (5)  the 
transaction-specific  data  the  respondent 
provided  at  verification  differs  from  the 
POI  average  figures  submitted  prior  to 
verification.  The  petitioners  maintain 


that  because  the  respondent  could  have 
reported  transaction-specific 
information  but  failed  to  do  so,  the 
respondent  has  been  uncooperative, 
significantly  impeding  the  investigation 
and  casting  doubt  on  the  reliability  of  its 
questionnaire  response.  The  petitioners 
argue  that  since  the  respondent  ignored 
the  questionnaire  requirement  to  report 
transaction-specific  information,  the 
Department  should  resort  to  the 
application  of  adverse  BIA. 

■The  respondent  maintains  that  its 
calculation  of  weighted-average  POI 
movement  expenses  for  its  U.S.  sales 
was  reasonable  because:  (1)  It  cannot 
always  trace  the  actual  product  from ' 
Korea  to  a  sale  because  it  does  not  have 
access  to  the  records  of  the  stockyard 
{e.g.,  an  unrelated  party)  where  it  stores 
its  OCTG  prior  to  sale;  (2)  the  tracing 
method  outlined  in  the  verification 
report  for  determining  transaction- 
specific  movement  expense  data  is  not 
always  accurate;  and  (3)  sales-specific 
tracing  would  have  been  unduly 
burdensome.  Moreover,  the  respondent 
points  out  that  the  difference  between 
the  transaction-specific  movement 
expenses  reviewed  at  verification  and 
the  weighted-average  movement 
expenses  reported  is  de  minimis. 
Therefore,  the  respondent  maintains 
that  the  Department  should  accept  its 
movement  expense  allocation 
methodology. 

DOC  Position 

We  agree  with  the  respondent.  We 
have  accepted  HPA's  average  expense 
reporting  methodology  because  (1)  it  is 
representative  and  non-distortive  of 
transaction-specific  data;  and  (2)  it 
would  be  contrary  to  our  practice  to 
require  an  unrelated  party  that  is  not  a 
party  subject  to  this  proceeding  {i.e.,  the 
stockyard)  to  provide  information.  We 
disagree  with  the  petitioners  that  HPA 
has  been  uncooperative,  that  it  has 
significantly  impeded  the  investigation, 
or  that  it  misled  or  made 
misrepresentations  to  the  Department. 

The  Department's  preference  is  for  a 
respondent  to  report  transaction-specific 
sales  information  unless  a  respondent 
can  demonstrate  that  doing  so  is  overly 
burdensome  or  that  its  alternative 
methodology  is  representative  and  non- 
distortive  of  transaction-specific  sales 
information.  (In  this  case,  transaction- 
specific  information  is  equivalent  to 
vessel-specific  information.)  HSP's  U.S. 
subsidiary,  HPA,  maintained  from  the 
outset  of  this  investigation  that  it  could 
not  report  transaction-specific 
movement  expenses  for  its  sales  of 
OCTG  made  during  the  POI  because  its 
accounting  system  does  not  contain 
such  information.  At  verification,  this 


statement  was  clarified  to  mean  that 
HPA  could  not  physically  trace  the 
OCTG  through  its  sales  documentation 
from  the  vessel,  through  the  stockyard 
(which  is  an  unrelateji  party),  and  then 
to  the  ultimate  U.S.  customer.  Though 
HPA  uses  stock  numbers  to  record 
movement  of  OCTG  to  and  from  the 
stockyard  and  on  sales  documentation 
sent  to  its  U.S.  customers,  we  have 
determined  that  HPA  used  the  stock 
numbers  simply  as  a  technique  to 
account  for  the  OCTG  it  sent  to  its 
stockyard  (an  unrelated  party)  prior  to 
release  to  its  customers,  and  for 
determining  what  portion  of  unsold 
OCTG  remained  at  the  stockyard.  At  no 
time  after  HPA  had  the  OCTG  delivered 
to  the  stockyard  from  the  U.S.  port  of 
entry  did  HPA  retain  records  which 
would  allow  it  to  physically  account  for 
the  movement  of  the  OCTG  from  the 
stockyard  to  the  first  unrelated 
customer. 

While  the  stockyard  is  required  by  the 
American  Petroleum  Institute  (API)  to 
be  able  to  trace,  at  any  time,  any  piece 
of  OCTG  released  to  HPA's  first 
unrelated  customer  back  to  the  specific 
production  run,  such  information  could 
not  be  confirmed  from  HPA's 
accounting  system  or  sales 
documentation.  Only  the  stockyard's 
records  would  likely  contain  the 
information  to  link  the  actual  OCTG 
removed  from  a  given  vessel  to  an  actual 
HPA  sale.  However,  because  the 
stockyard  is  an  unrelated  party  to  HPA. 
that  information  was  not  obtainable. 
HPA  is  therefore  correct  when  it  states 
that  its  records  cannot  physically  trace 
the  OCTG  from  the  vessel  to  the 
customer.  For  this  reason,  we  do  not 
find  that  HPA  sought  to  impede  the 
investigation  by  not  providing  such 
data.  Thus,  the  issue  of  whether  it  was 
burdensome  for  HPA  to  report 
transaction-specific  information  is  moot. 

Finally,  after  an  analysis  of  business 
proprietary  data  and  our  findings  at 
verification,  we  have  determined  that 
HPA's  methodology  of  reporting  average 
POI  movement  expenses  is  non- 
distortive  and  representative  of  the 
expenses  it  incurred  during  the  POI  on 
sales  of  OCTG.  The  difference  between 
the  vessel-specific  movement  expenses 
we  requested  at  verification  and  the 
weighted-average  movement  expenses 
reported  is  negligible. 

Comment  2— Whether  BIA  Is 
Appropriate  for  HSP  Based  On  Alleged 
Data  Deficiency  Arguments 

The  petitioners  maintain  that 
verification  revealed  several  serious 
deficiencies  in  the  respondent's 
questionnaire  response.  For  example, 
the  petitioners  allege  that  the 
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respondent  incorrectly  included 
movement  expenses,  bank  charges,  and 
antidumping  legal  expenses  in  its 
indirect  selling  expenses  and  ihat  there 
were  serious  discrepancies  between 
actual  production  hours  and  the 
standard  production  hours  used  to 
allocate  costs.  The  petitioners  maintain 
that  the  corrections  are  so  numerous 
and  substantial  that  the  data  provided 
by  the  respondent  is  unusable,  and 
argue,  therefore,  that  the  Department 
should  assign  the  petition  margin  as 
BIA. 

The  respondent  contends  that  every 
expense  was  verified,  as  the  verification 
reports  make  clear.  In  addition,  the 
respondent  points  out  that  it  produced 
complete  information  which  was 
entirely  verified  by  the  Department. 
Therefore,  the  respondent  maintains 
that  the  Department  should  use  its 
response  in  the  final  determination  and 
not  resort  to  BIA. 

DOC  Position 

We  agree  with  the  respondent.  We 
tested  the  respondent's  sales  databases 
and  established  that  the  errors 
mentioned  above  were  inadvertent  and 
relatively  minor.  The  respondent  either 
brought  these  errors  to  our  attention,  or 
we  discovered  them  as  a  result  of  the 
respondent  providing  all  requested 
information.  We  were  able  to  correct 
these  errors.  The  errors  mentioned 
above  were  not  ones  which  lead  us  to 
question  the  reliability  of  the  response. 
These  are  the  types  of  errors  the 
Department  generally  encounters  in  a  . 
typical  investigation  and  it  is  the 
Department's  normal  practice  to  correct 
such  minor  errors  for  purposes  of  its 
analysis  and  less-than-fair-value 
calculations.  Therefore,  we  are  using  the 
respondent's  response  in  the  final 
determination  and  not  resorting  to  BIA. 

Comment  3 — Exclusion  of  Duties  from 
the  COM 

The  respondent  maintains  that  the 
Department  must  exclude  duties  paid 
from  the  COP  and  exclude  duty 
drawback  from  the  Canadian  price 
because  to  do  otherwise  is  contrary  to 
Department  practice.  The  respondent 
cites  Carlisle  Tire  &■  Rubber  Co.  v. 
United  States,  634  F.Suppl.  419,  424 
(CIT  1986),  and  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Sweaters 
Wholly  or  in  Chief  Weight  of  Man-Made 
Fiber  from  the  Korea  (55  FR  32659, 
32666,  August  10,  1990)  (Sweaters  from 
Korea)  in  support  of  its  argument. 

The  petitioners  argue  that  it  would  be 
inappropriate  to  exclude  duties  from  the 
COP  because  the  drawback  received  on 
a  majority  of  the  Canadian  sales  is 
different  from  the  duties  HSP  paid  on 


the  imported  coil  incorporated  into  the 
exported  pip)e. 

DOC  Position 

We  agree  with  the  respondent.  Our 
practice,  as  enunciated  in  Sweaters  from 
Korea,  is  to  calculate  a  COP  exclusive  of 
duties  and  compare  this  COP  to  a  duty- 
exclusive  price.  Thus,  the  fact  that  there 
may  be  a  difference  between  the  amoimt 
of  duty  paid  and  the  amount  of 
drawback  received  is  irrelevant  because 
neither  amount  is  used  for  purposes  of 
the  COP  test  involving  third  country 
sales.  Consequently,  other  issues  which 
relate  to  the  duty  calculation  are  moot. 

Comment  ■ 
Sales 


-Duty  Drawback  on  U.S. 


The  petitioners  contend  that  the 
respondent  should  have  calculated  U.S. 
duty  drawback  using  shipment-specific 
drawback  data  instead  of  the  average 
drawback  received  on  all  shipments 
during  the  period  July-December  1993. 
They  further  contend  that  such 
reporting  would  not  have  been 
burdensome  because  the  respondent 
provided  this  information  at 
verification.  In  addition,  the  petitioners 
assert  that  the  respondent's  averaging 
methodology  was  not  reasonable 
because  it  does  not  accurately  capture 
the  correct  universe  of  duty  drawback 
received.  Therefore,  the  petitioners 
request  that  the  Department  deny  the 
allocated  duty  drawback  adjustment  to 
U.S.  price. 

The  respondent  maintains  that  in 
Laclede  Steel  Co.  v.  United  Statesi  Slip 
Op.  94-160  (CIT  1994)  (Laclede),  the 
CIT  upheld  HSP's  drawback 
methodology  which  is  virtually 
identical  to  the  methodology  HSP  is 
using  in  this  instant  case.  The 
respondent  points  out  that  based  on 
Lacledo,  HSP  is  not  required  to  perform 
sales-specific  calculations  of  Korean 
duty  drawback.  Moreover,  the 
respondent  maintains  that  it  cannot 
trace  the  amount  of  drawback  received 
on  a  particular  exportation  of  OCTG 
back  to  a  particular  imported  coil  upon 
which  duty  has  previously  been  paid 
because  of  the  very  nature  of  the  Korean 
drawback  system.  Additionally,  the 
respondent  contends  that  the  issue  of 
whether  it  would  have  been 
burdensome  to  provide  transaction- 
specific  data  is  irrelevant  because  there 
is  no  relationship  between  coil  inputs  to 
the  OCTG  exports.  Finally,  the 
respondent  argues  that  its  allocation 
methodology  is  reasonable  because  the 
amount  of  drawback  assigned  to  each 
vessel  bears  no  relationship  to  the  sales 
that  are  made  of  the  OCTG  transported 
on  that  vessel. 


DOC  Position 

We  agree  with  the  respondent. 
Contrary  to  the  petitioners'  assertions, 
we  verified  that  HSP  is  unable  to  trace 
the  amount  of  drawback  received  upon 
a  particular  exportation  of  OCTG  back  to 
a  particular  imported  coil  upon  which 
duty  has  previously  been  paid  because 
of  the  nature  of  the  Korean  drawback 
system.  Specifically,  the  Korean  duty 
drawback  system  is  set  up  such  that 
HSP  is  allowed  to  use  a  FIFO  (first  in 
first  out)  method  in  matching  import 
permits  for  raw  materials  used  to 
produce  OCTG  to  export  permits 
showing  OCTG  shipments.  When  it 
submits  its  application  for  duty 
drawback,  HSP  is  not  required  by  the 
Korean  government  to  link  the  amount 
it  paid  in  duty  for  a  specific  amount  of 
imported  coil  to  the  OCTG  it  actually 
exported. 

However,  even  if  HSP  were  able  to 
provide  transaction-specific  amounts  for 
duty  drawback,  the  Laclede  decision  is 
clear  that  a  respondent  is  not  required 
to  report  sales-specific  calculations  for 
duty  drawback  relating  to  sales  in  a 
particular  market. 

Regarding  whether  HSP's  duty 
drawback  allocation  methodology  is 
reasonable,  we  examined  at  verification 
alternative  allocation  methods  HSP 
could  have  used.  We  determined,  based 
on  verification,  that  the  methodology 
HSP  selected  reasonably  allocated  its 
duty  drawback  amounts  and  was  non- 
distortive  based  on  the  following  facts: 
(1)  While  HSP  cannot  determine  on  a 
sales  specific  basis  which  coil  imported 
actually  was  used  to  produce  a  specific 
product  for  export,  it  can  in  general 
determine  which  coil  was  used  to 
produce  U.S.-destined  OCTG  and 
Canadian-destined  OCTG;  (2)  HSP 
applies  for  duty  drawback  in  the 
ordinary  course  of  business  by  taking 
the  oldest  coil  import  permits  and 
linking  them  to  export  permits  so  that 
it  receives  all  of  the  drawback  due  to  it; 
and  (3)  there  was  an  insignificant 
difference  between  using  HSP's  method 
and  using  an  alternative  method  based 
on  the  drawback  received  on  OCTG  sold 
during  the  POI.  Regarding  petitioners' 
request  that  the  duty  drawback  amount 
be  limited  to  the  actual  amount  of  duties 
included  in  CV  and  the  COP,  this  issue 
is  moot  since  we  have  excluded  duties 
from  the  COP  calculation  and  we  are  not 
resorting  to  CV  as  a  basis  for  FMV. 

Therefore,  we  are  accepting  the 
respondent's  duty  drawback  allocation 
methodology  because  it  is  in  accordance 
with  the  Laclede  decision  and 
Department  practice. 


Comment  5 — Dual  Prices  for  Mentical 
Merchandise 

The  petitioners  maintain  that  the 
respondent  failed  to  adequately  support 
its  claim  that  it  c&n  and  does  charge  two 
different  prices  to  the  same  customer  for 
the  same  product  on  the  same  day. 
Absent  evidence  to  the  contrary,  the 
petitioners  contend  that  the  real  reason 
for  the  change  in  prices  may  relate  to 
differences  in  physical  characteristics  or 
to  market  conditions.  The  petitioners 
argue  that  if  the  Department  is  not  going 
to  resort  to  BIA.  it  may  have  to  make  a 
difference-in-merchandise  or 
circumstance-of-sale  adjustment. 

The  respondent  maintains  that  the 
Department  thoroughly  examined  this 
issue  at  verification  and  found  no 
evidence  that  HPA  charges  different 
prices  for  the  same  product  based  on 
physical  characteristics  or  market 
conditions.  The  respondent  contends 
that  the  petitioners*  statements  on  this 
issue  are  unsupported  speculation  and 
should  be  disregarded. 

DOC  Position 

We  agree  with  the  respondent.  At 
verification  we  examined  invoices 
which  contained  different  prices  for  the 
same  product  specification  to  the  same 
customer.  We  found  that,  in  fact.  HPA 
will  charge  two  different  prices  for 
identical  product  from  the  same  stock 
number  to  the  same  customer  on  the 
same  invoice.  In  looking  at  how  the 
continuous  negotiation  process  between 
HPA  and  its  customers  works  (which  is 
described  in  the  ESP  verification 
report),  export  documentation  from 
Korea,  and  import  documentation  into 
the  United  States,  we  find  no  reason  to 
suspect  that  HPA  is  mislabelhng  a 
product's  physical  characteristics  in  the 
invoice.  Therefore,  we  have  accepted 
HPA's  reported  prices  and  used  them  in 
our  analysis. 

Comment  6 — U.S.  Inventory  Carrying 
Costs 

HSP  sells  the  OCTG  to  Hyundai 
Corporation  (HC).  a  related  party  (also 
in  Korea),  which  in  turns  sells  the 
OCTG  to  Hyimdai  Pipe  of  America 
(HPA),  HSP's  U.S.  subsidiary. 

The  petitioners  maintain  that  when 
HSP  calculated  U.S.  inventory  carrying 
costs,  it  should  have  used  the  won- 
denominated  interest  rate  applicable 
while  the  merchandise  was  in  Korea 
and  then  used  HC's  interest  rate  before 
the  merchandise  entered  HPA's 
inventory. 

The  respondent  contends  that  the 
Federal  Circuit's  decision  in  LMI- 
LaMetalli  Industriale  v.  United  States, 
912  F.2d  455  (1990),  requires  that  HSP 


use  its  subsidiary's,  HPA's,  U.S.  interest 
rate. 

DOC  Position 

We  agree  with  the  petitioners. 
Respondent's  use  of  the  U.S.  interest 
rate  to  calculate  its  inventory  carrying 
costs  is  not  in  accordance  with 
Department  practice  (see  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Certain  Carbon  Steel  Butt-Weld 
Pipe  Fittings  from  Thailand  (60  FR 
10552,  February  27,  1995),  and  the 
September 24. 1994,  memorandum  in 
that  case  from  Susan  Kuhbach,  Director. 
Office  of  Countervailing  Duty 
Investigations  to  Barbara  R.  Stafford, 
Deputy  Assistant  Secretary  for 
Investigations).  The  Department's 
current  practice  is  to  use  the  interest 
rate  denominated  in  the  currency  of  the 
transaction. 

A  company  selling  in  a  given 
currency  (such  as  sales  denominated  in 
dollars)  is  effectively  lending  to  its 
purchasers  in  the  currency  in  which  its 
receivables  are  denominated  (in  this 
instance  in  won  and  dollars)  for  the 
period  from  shipment  of  its  goods  until 
the  date  it  receives  payment  from  its 
piurhaser.  Thus,  when  sales  are  made, 
and  future  payments  are  expected,  in  a 
given  currency,  the  measure  of  the 
company's  extension  of  credit  should  be 
based  on  an  interest  rate,  tied  to  the 
currency  in  which  its  receivables  are 
denominated.  This  recognizes  both  the 
time  value  of  money  and  the  effect  of 
currency  fluctuations  on  repatriating 
revenue.  Such  an  approach  comports 
with  the  Federal  Circuit's  decision  in 
LMI-La  Metalli,  wherein  the  court  noted 
that  "[i]f  the  cost  of  credit  is  imputed  in 
the  first  instance  to  conform  with 
commercial  reality,  it  must  be  imputed 
on  the  basis  of  usual  and  reasonable 
commercial  behavior."  912  F.2d  at  461. 

In  this  instance,  HSP  sold  the 
merchandise  in  Korea  to  the  Korean 
company  HC  in  a  won-denominated 
transaction.  In  turn,  HC  sold  the 
merchandise  to  HPA,  the  U.S.  affiliate, 
in  a  dollar-denominated  transaction. 
Finally,  HPA  sold  the  merchandise  to 
the  first  unrelated  U.S.  customer  in  a 
dollar-denominated  transaction. 
Accordingly,  we  have  used  (1)  the 
Korean  interest  rate  during  the  period 
from  production  to  HSP's  sale  of  the 
merchandise;  and  (2)  HPA's  U.S. 
interest  rate  during  the  period  it  was 
held  by  HPA.  For  the  period  of  time 
between  HC's  purchase  of  the 
merchandise  and  its  sale  of  the 
merchandise  to  HPA,  we  have  used  em 
actual  expense  and  not  the  imputed 
expense  (see  Comment  8  for  a  further 
discussion). 


Comment  7 — HPA 's  Bank  Charges 

The  respondent  maintains  that  the 
three  types  of  bank  charges  which  it 
included  in  its  U.S.  indirect  selling 
expense  calculation  are  not  direct 
expenses  because  they  cover  shipments 
which  include  both  CXZTG  and  non- 
subject  merchandise.  Therefore,  the 
respondent  contends  that  the  bank 
charges  are  not  directly  associated  with 
individual  products. 

The  petitioners  maintain  that  the  bank 
charges  at  issue  are  direct  expenses  for 
both  OCTG  and  non-subject 
merchandise  and  can  be  attributed  to 
specific  shipments.  Moreover,  even 
though  in  some  cases  the  charge  must  be 
allocated  between  OCTG  and  non- 
subject  merchandise  within  a  particular 
shipment,  the  charge  is  still  a  direct 
expense  because  it  is  a  charge  HPA 
incurs  regardless  of  what  product  is 
sold. 

DOC  Position 

We  agree  in  part  with  the  petitioners. 
The  respondent  incurs  the  following 
three  types  of  bank  charges  on  U.S.  sales 
of  OCTG:  (1)  Charges  for  opening  a  letter 
of  credit  (e.g..  L/C  open  commission); 
(2)  charges  for  an  analysis  of  its  bank 
account  [e.g.,  account  analysis  charge); 
and  (3)  charges  from  the  bank  for 
checking  the  sales  documents  for  HPA 
[e.g.,  a  negotiation  commission).  Based 
on  our  verification  findings,  it  is  clear 
that  the  account  analysis  charges  are 
indirect  selling  expenses  because  they 
are  not  associated  with  the  direct  sale  of 
OCTG.  As  for  the  L/C  open  commission, 
it  is  a  telex  charge  for  opening  a  letter 
of  credit  for  each  sale.  Therefore,  it  is  a 
direct  selling  expense.  Regarding  the 
negotiation  commissions,  these  are 
expenses  associated  with  the  transfer  of 
sales  documentation  from  HC  to  HPA 
and  are  directly  related  to  the  sale  of  the 
subject  merchandise,  as  well  as  non- 
subject  merchandise,  because  these 
commissions  are  the  fees  that  HPA's 
bank  charges  HPA  for  reviewing  the 
sales  documentation  between  HC  and 
HPA.  Moreover,  HPA's  bank  determines 
the  amount  of  the  charge  based  on  a 
percentage  of  the  value  of  the 
merchandise.  Therefore,  we  have 
included  the  account  analysis  charges  as 
part  of  HPA's  U.S.  indirect  selling 
expense  calculation.  However,  we  have 
removed  the  negotiation  commissions 
and  letter  of  credit  fees  from  the  indirect 
selling  expense  calculation  and  treated 
these  as  direct  selling  expenses.  We 
allocated  these  direct  expenses  between 
the  OCTG  and  the  non-subject 
merchandise  based  on  a  percentage  of 
the  sales  values  between  HC  and  HPA. 
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Comment  8—HC's  Interest  Charges 

HSP  reported  that  it  "sells"  the  OCTG 
to  HC,  which  in  turn  "sells"  the  OCTG 
to  HPA.  HSP's  U.S.  subsidiary.  The 
respondent  maintains  that  HC  pays  a 
certain  percentage  of  the  transfer  price 
in  interest  charges  to  compensate  the 
Korean  bank  for  the  time  value  of  the 
money  resulting  from  the  time  lag 
between  the  Korean  bank's  payment  to 
HC  and  the  payment  to  the  Korean  bank 
from  the  U.S.  bank.  HSP  maintains  that 
these  interest  charges  to  finance  the 
internal  movement  within  Hyundai  of 
OCTG  while  in  physical  transit  from 
Korea  to  the  United  States.  Therefore, 
the  respondent  contends  that,  because 
HPA  makes  ESP  sales  out  of  its  U.S. 
inventory,  HC's  interest  charges  cannot 
be  associated  with  goods  which  are 
subject  to  a  later  sale. 

The  respondent  contends  that  this 
interest  charge  calculated  by  HSP  is 
duplicated  by  HPA's  inventory  carrying 
cost  calculation  and  HSP's  Canadian 
credit  expense  calculation  because  it 
compensates  the  Korean  bank  for  the 
short  delay  in  HC's  receipt  of  payment 
under  the  letter  of  credit  posted  by  HPA. 
The  respondent  also  contends  that  this 
type  of  charge  is  included  in  HPA's 
indirect  selling  expenses  and  therefore 
must  be  removed  from  them.  Otherwise, 
the  respondent  maintains  that  the 
Department  is  double  counting  this 
expense. 

■The  petitioners  maintain  that  the 
interest  charges  and  inventory  carrying 
costs  must  be  fully  and  separately 
reported  and  deducted  from  U.S.  price. 

DOC  Position 

We  agree  in  part  with  the  respondent. 
Based  on  verification  of  HPA's  ESP  sales 
process,  we  have  determined  that  HC's 
interest  charges  cannot  be  specifically 
traced  to  the  U.S.  sale  of  OCTG  to  the 
first  unrelated  customer.  Therefore,  this 
charge  is  clearly  associated  with  the 
internal  movement  of  the  subject 
merchandise  from  Korea  to  the  United 
States  and  not  associated  with  a  specific 
sale.  Accordingly,  we  have  treated  this 
expense  as  an  indirect  selling  expense 
in  the  final  determination. 

Regarding  the  respondent's  claim  that 
an  imputed  amount  capturing  the  delay 
in  payment  must  be  deducted  from 
inventory  carrying  expense  and/or 
credit  expense,  HPA's  bank  will  not  pay 
HC's  bank  until  HPA  provides  the 
shipment  documents  received  after 
receipt  of  the  OCTG  from  HC.  Therefore, 
we  find  that  the  interest  charge  is 
associated  with  the  delay  in  payment 
between  HC's  bank  and  HPA's  bank  and 
that  this  is  a  result  of  the  time  delay 
between  when  HC  releases  the  OCTG 


and  when  HPA  receives  the  OCTG.  We 
find  that  the  interest  charge  represents 
part  of  the  inventory  carrying  expense 
calculation  and  does  not  represent  an 
additional  expense.  Since  the  deduction 
of  both  this  interest  charge  and  the  time 
during  which  the  OCTG  is  in  HC's 
inventory  would  represent  double 
counting,  we  have  removed  the 
inventory  days  during  which  the  OCTG 
is  in  HC's  inventory  from  the  inventory 
carrying  expense  calculation. 

Regarding  the  respondent's  claim  that 
HC's  interest  charge  amount  must  be 
deducted  from  HPA's  indirect  selling 
expenses,  we  disagree  because  HC's 
expenses  are  not  captured  in  HPA's 
indirect  seUing  expenses  calculation. 

Finally,  regarding  the  respondent's 
claim  that  the  interest  charge  (which  is 
also  incurred  on  Canadian  sales  of 
OCTG),  is  duplicated  by  HSP's 
Canadian  credit  expense  calculation, 
HPA's  bank  will  not  pay  HC's  bank  until 
the  Canadian  customer  pays  HPA  and 
this  transaction  occurs  after  the 
customer  receives  the  shipment 
documents.  However,  HC's  bank  will 
still  pay  HC  based  on  the  letter  of  credit 
opened  by  HPA,  and  HC's  bank  will 
charge  HC  an  interest  charge  for  the 
advance  receipt  of  the  value  of  the 
OCTG.  Therefore,  we  find  that  the 
interest  charge  is  an  actual  credit 
expense  which  is  associated  with 
receiving  payment  for  the  OCTG  before 
the  Canadian  customer  pays  HPA  for  the 
OCTG.  Although  this  interest  charge 
does  not  cover  the  entire  credit  period 
[e.g.,  shipment  from  Korea  until  HPA's 
receipt  of  payment  from  the  Canadian 
customer),  we  have  accounted  for  the 
additional  credit  period  by  imputing  a 
credit  expense  which  is  based  on  the 
use  of  HPA's  interest  rate  and  the 
difference  between  HPA's  and  HC's 
sales  prices  of  OCTG  to  the  U.S.  market. 

Comment  9 — Packing  Expense 

The  petitioners  contend  that  HSP  has 
improperly  applied  its  conversion  factor 
to  packing  expenses.  Specifically,  the 
petitioners  allege  that  since  HSP 
allocated  packing  costs  over  the  total 
tonnage  of  OCTG  sold  rather  than 
produced,  it  was  unnecessary  to  use  a 
conversion  factor  to  determine  the 
expenses.  The  actual  packing  costs  have 
already  been  allocated  on  a  theoretical 
weight  basis. 

The  respondent  maintains  that 
verification  demonstrated  that  HSP 
allocated  packing  costs  over  the  total 
actual  volume  of  small  pipe  sales,  and 
then  applied  a  conversion  factor  to 
restate  the  costs  on  a  nominal  weight 
basis. 


DOC  Position 

We  agree  wi\h  the  respondent.  We 
find  that  HSP  did  not  use  its  conversion 
factor  twice  to  determine  its  packing 
expenses.  Verification  demonstrated 
that  HSP  applied  a  conversion  factor  to 
the  actual  tonnage  of  OCTG  produced  to 
determine  its  packing  costs.  HSP  used 
the  quantity  figures  from  its  inventory 
ledger,  (which  record  the  actual 
tonnage),  and  not  its  sales  ledger,  as  the 
basis  for  its  packing  expense  allocation 
methodology.  Therefore,  we  have 
accepted  HSP's  packing  expense 
methodology. 

Comment  10 — Settlement  Adjustment 
on  Defective  Coil  Purchase 

The  petitioners  argue  that  some  of  the 
coils  on  which  HSP  received  settlement 
for  defective  material  were  consumed 
before  the  POI.  Accordingly,  the 
petitioners  maintain  that  only  the 
settlement  revenue  received  by  HSP  and 
associated  with  coil  consumed  in  the 
POI  should  be  used  to  offset  materials. 

The  respondent  argues  that  it  received 
all  the  settlement  payment,  which  was 
to  compensate  HSP  for  defective 
material,  during  the  POI,  and  that  it 
should  be  offset  against  HSP's  POI  coil 
cost. 

DOC  Position 

We  agree  with  the  petitioners.  We 
found  at  verification  that  some  of  the 
defective  material  was  used  in 
production  in  1993.  The  actual  material 
cost  for  the  POI  equals  the  total  net 
amount  paid.  This  amount  equals  the 
amoimt  paid  on  the  material  used 
during  the  POI,  less  the  proportional 
amoimt  of  the  settlement.  In  January 
1994,  HSP  knew  the  amount  it  would 
receive  and  it  knew  the  specific 
materials  associated  with  the  settlement. 
Therefore,  we  have  adjusted  the 
settlement  amount  for  defective  material 
to  accoimt  for  the  production  that 
occurred  prior  to  the  POI,  and  have 
considered  only  that  portion  of  the 
settlement  pertinent  to  production 
during  the  POI. 

Comment  1 1 — Adjustment  of  G6-A 
Calculation 

The  petitioners  argue  that  the  gains 
and  losses  on  investment  securities  and 
other  investment  related  expense  and 
income  items  should  be  excluded  from 
the  calculation  of  general  and 
administrative  (G&A)  expenses.  They 
contend  that  all  non-operating  items 
must  be  excluded  from  the  SG&A 
calculation. 

The  respondent  states  the  inclusion  of 
investment  related  items  is  consistent 
with  its  financial  statements. 


DOC  Position 

We  agree  with  the  petitioners.  The 
Department's  practice  has  been  not  to 
include  investment-related  gains,  losses 
and  expenses  in  the  calculation  of  G&A 
for  purposes  of  COP  or  CV  calculations. 
The  Department's  purpose  in  COP  and 
CV  situations  is  to  determine  the  cost  to 
produce  the  subject  merchandise.  The 
cost  to  produce  the  subject  merchandise 
does  not  include  unrelated  production 
or  investment  activities.  The 
Department  accounts  for  investment 
activities  which  relate  to  financing  a 
company's  working  capital  as  part  of  the 
financial  expense.  The  financial 
expense  is  calculated  on  a  consolidated 
company-wide  basis.  Therefore,  we 
have  recalculated  G&A  expenses  by 
excluding  HSP's  company-wade 
investment  related  items. 

Comment  12 — Allocation  Based  on 
Standard  Vs.  Actual  Hours  for 
Overhead 

The  petitioners  argue  that  the 
respondent,  by  using  standard  hours 
rather  than  actual  hoiu's  for  the 
allocation  of  overhead,  has 
miscalculated  the  allocation  of  actual 
costs  between  subject  and  non-subject 
merchandise.  The  petitioners  further 
argue  that  if  the  overhead  costs  cannot 
be  recalculated  on  the  basis  of  actual 
hours,  then  the  submitted  cost  data 
should  be  rejected. 

The  respondent  argues  that  in  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Circular  Welded  Non-Alloy  Steel 
Pipe  From  the  Republic  of  Korea  (57  FR 
42942,  September  17,  1992)  (Circular 
Pipe),  the  Department  did  not  question 
the  use  of  standard  hours  as  the  basis  for 
the  allocation  of  fabrication  costs,  only 
depreciation  and  G&A  expenses.  The 
respondent  states  that,  in  the  instant 
case,  the  standard  hours  approximate 
the  actual  hours  which  were  provided  at 
verification.  In  any  event,  the 
respondent  provided  actual  hours. 

DOC  Position 

We  agree  v*rith  the  petitioners.  The 
Department's  strong  preference  is  to  use 
actual  costs  for  purposes  of  calculating 
COM  whenever  possible.  See  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Fresh  Chilled  Atlantic  Salmon 
from  Norway  (58  FR  37915,  July  14, 
1993).  After  a  thorough  review  of 
Circular  Pipe,  it  is  clear  that  neither 
party  raised  the  issue  regarding  the  use 
of  standard  hours.  Since  HSP  reported 
actual  hours  and  we  verified  these 
hours,  we  applied  the  actual  hours  to 
the  actual  variable  and  fixed  overhead 
costs  to  calculate  the  COM. 


Comment  13 — Double  Use  of 
Conversion  Factor 

The  petitioners  argue  that  HSP  has 
applied  the  conversion  factor  which 
converts  the  costs  of  production  from  an 
actual  to  nominal  basis,  twice:  First  to 
material  costs  and  then  to  total  COP  and 
CV.  The  petitioners  maintain  that  this 
action  causes  costs  to  be  understated. 

The  respondent  states  that  it  applied 
the  conversion  factor  only  once  at  the 
end  of  the  total  cost  calculation. 

DOC  Position 

We  agree  with  the  respondent  Aat  the 
conversion  factor  was  applied  only 
once.  An  examination  of  the  cost  . 
verification  exhibits  show  that  the 
conversion  factor  was  applied  once  to 
the  actual  material  costs  to  derive  the 
nominal  material  costs  which  were  then 
converted  to  nominal  terms.  Thus,  we 
agree  with  the  respondent  that  no 
adjustment  has  to  be  made. 

Continuation  of  Suspension  of 
Liquidation 

In  accordance  with  section  733(d)(1) 
of  the  Act  (19  use  1673b(d)(l)).  we 
directed  the  Customs  Service  to  suspend 
liquidation  of  all  entries  of  OCTG  from 
Korea,  as  defined  in  the  "Scope  of 
Investigation"  section  of  this  notice,  that 
are  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
February  2,  1995. 

The  Customs  Service  shall  require  a 
cash  deposit  or  posting  of  a  bond  equal 
to  the  estimated  dumping  margin,  as 
showm  below  for  entries  of  OCTG  from 
Korea  that  are  entered,  or  withdrawn 
from  warehouse,  for  consumption  from 
the  date  of  publication  of  this  notice  in 
the  Federal  Register.  The  suspension  of 
liquidation  will  remain  in  effect  until 
further  notice. 


Producer/manulacturer/exporter 


Hyundai  Steel  Pipe  Company,  Ltd 
Union  Steel  Manufacturing  Conv 

pany  

All  Others 


Margin 
percent- 
age 


00.00 

12.17 
12.17 


International  Trade  Commission  (ITC) 
Notification 

In  accordance  with  section  735(d)  of 
the  Act,  we  have  notified  the  ITC  of  our 
determination.  The  ITC  will  make  its 
determination  whether  these  imports 
materially  injure,  or  threaten  injmy  to, 
a  U.S.  industry  within  45  days  of  the 
publication  of  this  notice.  If  the  ITC 
determines  that  material  injury  or  threat 
of  material  injury  does  not  exist,  the 
proceeding  will  be  terminated  and  all 
securities  posted  as  a  result  of  the 


suspension  of  liquidation  will  be 
refunded  or  cancelled.  However,  if  the 
ITC  determines  that  material  injury  or 
threat  of  material  injury  does  exist,  the 
E)epartment  will  issue  an  antidumping 
duty  order. 

Notification  to  Interested  Parties 

This  notice  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  order  (APO)  in 
this  investigation  of  their  responsibility 
covering  the  return  or  destruction  of 
proprietary  information  disclosed  under 
APO  in  accordance  with  19  CFR 
353.34(d).  Failure  to  comply  is  a 
violation  of  the  APO. 

This  determination  is  published 
pursuant  to  section  735(d)  of  the  Act  (19 
U.S.C.  1673d(d))  and  19  CFR  353.20. 

Dated:  )une  19. 1995. 
Susan  G.  Esserman, 

Assistant  Secretary  for  Import 

Administration. 

(FR  Doc.  95-15620  Filed  6-27-95:  8:45  am) 

BILLMG  CODE  3S10-OS-P 


[A-201-817] 

Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Oil  Country  Tubular 
Goods  from  Mexico 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  June  28.  1995. 
FOR  FURTHER  INFORMATION  COffTACT:  John 
Beck  or  Jennifer  Stagner.  Office  of 
Antidumping  Investigations,  Import 
Administration.  International  Trade 
Administration,  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue.  NW.  Washington.  DC  20230; 
telephone  (202) 482-3464  or  (202) 482- 
1673.  respectively. 

Final  Determination: 

Department  of  Commerce  (the 
Department)  determines  that  oil  country 
tubular  goods  (OCTG)  from  Mexico  are 
being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value,  as 
provided  in  section  735  of  the  Tariff  Act 
of  1930.  as  amended  (the  Act).  The 
estimated  margins  are  shown  in  the 
"Suspension  of  Liquidation"  section  of 
this  notice. 

Case  History 

Since  the  preliminary  determination 
on  January  26. 1995,  (60  FR  6510, 
February  2,  1995),  the  following  events 
have  occurred. 

In  March  and  April  1995,  the 
Department  verified  the  cost  and  sales 
questionnaire  responses  of  Tubos  de 
Acero  de  Mexico,  S.A.  (TAMSA). 
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Verification  reports  were  issued  in  April 
and  May.  1995.  On  May  9  and  16. 1995. 
the  interested  parties  submitted  case 
and  rebuttal  briefs,  respectively. 
TAMSA  submitted  revised  sales  and 
cost  tapes  that  corrected  clerical  errors 
discovered  at  verification  on  May  18 
and  23. 1995.  A  public  hearing  was  held 
on  May  19. 1995. 

Scope  of  Investigation 

For  purposes  of  this  investigation, 
OCTG  are  hollow  steel  products  of 
circular  cross-section,  including  oil  well 
casing,  tubing,  and  drill  pipe,  of  iron 
(other  than  cast  iron)  or  steel  (both 
carbon  and  alloy),  whether  seamless  or 
welded,  whether  or  not  conforming  to 
American  Petroleum  Institute  (API)  or 
non-API  specifications,  whether 
finished  or  unfinished  (including  green 
tubes  and  Umited  service  OCTG 
products).  This  scope  does  not  cover 
casing,  tubing,  or  drill  pipe  containing 
10.5  percent  or  more  of  chromium.  The 
OCTG  subject  to  this  investigation  are 
currently  classified  in  the  Harmonized 
Tariff  Sdiedule  of  the  United  States 
(HTSUS)  imder  item  numbers: 
7304.20.10.10,  7304.20.10.20, 
7304.20.10.30,  7304.20.10.40, 
7304.20.10.50.  7304.20.10.60, 
7304.20.10.80,  7304.20.20.10, 
7304.20.20.20,  7304.20.20.30. 
7304.20.20.40,  7304.20.20.50, 
7304.20.20.60,  7304.20.20.80, 
-7304.20.30.10,  7304.20.30.20. 
7304.20.30.30,  7304.20.30.40, 
7304.20.30.50,  7304.20.30.60, 
7304.20.30.80,  7304.20.40.10, 
7304.20.40.20,  7304.20.40.30, 
7304.20.40.40.  7304.20.40.50. 
7304.20.40.60.  7304.20.40.80, 
7304.20.50.15,  7304.20.50.30. 
7304.20.50.45.  7304.20.50.60. 
7304.20.50.75.  7304.20.60.15. 
7304.20.60.30,  7304.20.60.45. 
7304.20.60.60.  7304.20.60.75. 
7304.20.70.00.  7304.20.80.30. 
7304.20.80.45.  7304.20.80.60. 
7305.20.20.00,  7305.20.40.00, 
7305.20.60.00,  7305.20.80.00. 
7306.20.10.30.  7306.20.10.90. 
7306.20.20.00.  7306.20.30.00. 
7306.20.40.00.  7306.20.60.10, 
7306.20.60.50,  7306.20.80.10,  and 
7306.20.80.50. 
After  the  publication  of  the 
preliminary  determination,  we  found 
that  HTSUS  item  numbers 
7304.20.10.00.  7304.20.20.00. 
7304.20.30.00,  7304.20.40.00. 
7304.20.50.10,  7304.20.50.50, 
7304.20.60.10,  7304.20.60.50.  and 
7304.20.80.00  were  no  longer  vahd 
HTSUS  item  numbers.  Accordingly, 
these  numbers  have  been  deleted  from 
the  scope  definition. 


Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  of  this  investigation  is  dispositive. 

Period  of  Investigation 

The  period  of  investigation  (POI)  is 
January  1, 1994,  through  June  30, 1994. 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Statute  and  to  the 
Department's  regulations  are  in 
reference  to  the  provisions  as  they 
existed  on  December  31,  1994. 

Such  or  Similar  Comparisons 

We  have  determined  for  purposes  of 
the  final  determination  that  OCTG 
covered  by  this  investigation  comprises 
a  single  category  of  "such  or  similar" 
merchandise  within  the  meaning  of 
section  771(16)  of  the  Act.  Where  there 
were  no  sales  of  identical  merchandise 
in  the  third  country  '  to  compare  to  U.S. 
sales,  we  made  similar  merchandise 
comparisons  on  the  basis  of  the 
characteristics  Usted  in  Appendix  V  of 
the  Department's  antidimiping 
questionnaire.  We  made  adjustments, 
where  appropriate,  for  differences  in  the 
physical  characteristics  of  the  • 
merchandise,  in  accordance  with 
section  773(a)(4)(C)  of  the  Act. 

Fair  Value  Comparisons 

To  determine  whether  TAMSA's  sales 
of  OCTG  from  Mexico  to  the  United 
States  were  made  at  less  than  fair  value, 
we  compared  the  U.S.  price  (USP)  to  the 
foreign  market  value  (FMV),  as  specified 
in  the  "United  States  Price"  and 
"Foreign  Market  Value"  sections  of  this 
notice. 

United  States  Price 

We  calculated  USP  according  to  the 
methodology  described  in  our 
preliminary  determination,  with  the 
following  exceptions: 

1.  We  appUed  the  net  financial  expense 
of  the  consolidated  parent  to  the 
further  manufacturing  costs  of  the 
related  U.S.  company,  Texas  Pipe 
Threaders  (TPT). 

2.  We  made  deductions  from  gross  unit 
price  for  movement  variances  that 
represent  the  difference  between  the 
accrual  and  actual  movement  costs. 

3.  We  recalculated  inventory  carrying 
cost  for  the  inventory  time  in  the 
United  States  using  a  U.S.  interest 
rate,  in  accordance  writh  the 
Department's  practice  to  use  the 
interest  rate  applicable  to  the 


'  The  home  market  in  this  case  is  not  viable.  Sales 
to  Saudi  Arabia  are  being  used  as  the  basis  for 
foreign  market  value  and  cost  of  production 
analysis. 


currency  of  the  transaction  (see  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Carbon  Steel  Butt- 
Weld  Pipe  Fittings  bom  Thailand  (60 
FR  10552,  February  27. 1995)). 

Foreign  Market  Value 

As  stated  in  the  preliminary 
determination,  imder  19  CFR  353.48,  we 
found  that  the  home  market  was  not 
viable  for  sales  of  OCTG  and  based  FMV 
on  sales  to  Saudi  Arabia.  During  the 
coiu^e  of  this  investigation  the 
petitioner  questioned  the  legitimacy  of 
certain  transactions  made  by  TAMSA  to 
the  Saudi  Arabian  market.  The 
Department  closely  examined  these 
transactions  at  verification  and  found  no 
reason  to  alter  its  decision  to  use  Saudi 
Arabia  as  the  appropriate  market  for 
determining  FMV  (see  Comment  1  in 
the  "Interested  Party  Comments" 
section  of  this  notice). 

Cost  of  Production  Analysis 

Based  on  information  contained  in  the 
petitioner's  allegation  that  TAMSA  is 
selling  OCTG  in  Saudi  Arabia  at  prices 
below  its  cost  of  production  (COP),  the 
Department  initiated  a  COP 
investigation  for  the  Saudi  Arabian  sales 
of  TAMSA,  under  19  CFR  353.51.  This 
COP  investigation  was  initiated  on 
December  22,  1994.  Because  TAMSA 
submitted  its  cost  information  on 
February  1, 1995,  which  was  after  the 
preliminary  determination,  the 
Department  was  unable  to  use  this 
information  for  purposes  of  the 
preliminary  determination. 

In  order  to  determine  whether  the 
third-country  prices  were  below  the 
COP,  we  calculated  the  COP  based  on 
the  sum  of  TAMSA's  reported  cost  of 
materials,  fabrication,  and  general 
expenses,  in  accordance  with  19  CFR 
353.51(c).  After  computing  COP,  we 
compared  product-specific  COP  to 
reported  third-country  prices,  net  of 
movement  charges  and  direct  and 
indirect  selling  expenses.  We  accepted 
TAMSA's  COP  data.  vn\h  the  following 
exceptions: 

1.  We  revised  TAMSA's  financing 
expense  rate  to  reflect  the  first  two 
quarters  of  1994  consolidated  results 
(see  Interested  Party  Comment  6). 

2.  We  revised  costs  for  TAMSA's 
allocation  methodology  for  fixed  costs 
and  variances  based  on  standard  cost 
(see  Interested  Party  Comment  7). 

3.  We  revised  TAMSA's  general  and 
administrative  (G&A)  expenses  to 
reflect  1994  unconsoHdated  results 
(see  Interested  Party  Comment  8). 

Results  of  COP  Analysis 

Under  our  standard  practice,  when  we 
find  that  less  than  10  percent  of  a 


company's  sales  are  at  prices  below  the 
COP,  we  do  not  disregard  any  below- 
cost  sales  because  that  company's 
below-cost  sales  were  not  made  in 
substantial  quantities.  When  we  find 
between  10  and  90  percent  of  the 
company's  sales  are  at  prices  below  the 
COP,  and  the  below-cost  sales  are  made 
over  an  extended  period  of  time,  we 
disregard  only  the  below-cost  sales. 
When  we  find  that  more  than  90  percent 
of  the  company's  sales  are  at  prices 
below  the  COP,  and  the  sales  were  made 
over  an  extended  period  of  time,  we 
disregard  all  sales  for  that  product  and 
calculate  FMV  based  on  constructed 
value  (CV),  in  accordance  writh  773(b)  of 
the  Act. 

In  accordance  with  section  773(b)(1) 
of  the  Act,  in  order  to  determine 
whether  below-cost  sales  were  made 
over  an  extended  period  of  time,  we 
compare  the  number  of  months  in 
which  below-cost  sales  occurred  for 
each  product  to  the  number  of  months 
of  the  POI  in  which  that  product  was 
sold.  If  a  product  was  sold  in  three  or 
more  months  of  the  POI,  we  do  not 
exclude  below-cost  sales  unless  there 
were  below-cost  sales  in  at  least  three 
months  of  the  POI.  When  we  find  that 
all  sales  of  a  product  only  occiured  in 
one  or  two  months,  the  number  of 
months  in  which  the  sales  occiured 
constitutes  the  extended  period  of  time; 
i.e.,  where  sales  of  a  product  were  made 
in  only  two  months,  the  extended 
period  of  time  is  two  months,  where 
sales  of  a  product  were  made  in  only 
one  month,  the  extended  period  of  time 
is  one  month  (see  PreUminary  Results 
and  Partial  Termination  of  Antidumping 
Duty  Administrative  Review:  Tapered 
Roller  Bearings.  Four  Inches  or  Less  in 
Outside  Diameter,  and  Components 
Thereof,  From  Japan  (58  FR  69336, 
69338,  December  10, 1993)). 

Following  the  above  type  of  analysis, 
we  determine  that  sales  below  cost  were 
in  substantial  quantities  over  an 
extended  period  of  time,  and  that  there 
were  no  remaining  sales  above  cost. 
Accordingly,  we  compared  USP  to  CV. 

Constructed  Value  " 

In  accordance  with  section  773(e)  of 
the  Act,  we  calculated  CV  based  on  the 
sum  of  TAMSA's  cost  of  materials, 
fabrication,  general  expenses,  and  profit. 
In  accordance  with  section 
773(e)(l)(B)(i)  and  (ii)  of  the  Act,  we 
included  in  CV:  (1)  TAMSA's  revised 
general  expenses  because  they  were 
greater  than  the  statutory  minimum  of 
ten  percent  of  the  COM,  and  (2)  for 
profit,  the  statutory  minimum  of  eight 
percent  of  the  sum  of  COM  and  general 
expenses  because  it  was  greater  than  the 


actual  profit,  as  calculated  on  a  market- 
specific  basis. 

We  made  the  same  adjustments  to 
TAMSA's  reported  CV  data  as  to 
TAMSA's  COP  data,  as  described  above. 

For  CV  to  U.S.  price  comparisons,  we 
made  deductions  frtjm  CV,  where 
appropriate,  for  the  weighted-average 
third  country  direct  selling  expenses,  in 
accordance  with  19  CFR  353.56.  We  also 
deducted  the  weighted-average  third 
country  indirect  selling  expenses.  We 
limited  this  adjustment  by  the  amount 
of  indirect  selling  expenses  incurred  on 
U.S.  sales,  in-  accordance  with  19  CFR 
353.56(b)(2). 

Currency  Conversion 

Because  certified  exchange  rates  for 
Mexico  were  unavailable  from  the 
Federal  Reserve,  we  made  currency 
conversions  for  expenses  denominated 
in  Mexican  p>esos  based  on  the  official 
monthly  exchange  rates  in  effect  on  the 
dates  of  the  U.S.  sales  as  published  by 
the  International  Monetary  Fund,  in 
accordance  with  19  CFR  353.60(a)." 

Verification 

As  provided  in  section  776(b)  of  the 
Act,  we  verified  the  information  used  in 
making  our  final  determination. 

Interested  Party  Comments 

Comment  1 :  Date  of  Sale  Methodology 
and  Home  Market  Viability. 

The  petitioner  argues  that  the  date  of 
shipment,  rather  than  the  date  of 
purchase  order,  is  the  appropriate  date 
of  sale  for  all  home  market  transactions. 
It  notes  that  the  Department  verified 
that  TAMSA  had  home  market  sales  that 
were  shipped  prior  to  TAMSA  receiving 
an  order,  and  that  this  was  not  revealed 
prior  to  verification.  The  petitioner 
contends  that  in  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Certain 
Forged  Stainless  Steel  Flanges  from 
India  (58  FR  68853,  December  29, 1993), 
the  Department  found  significant 
discrepancies  between  a  company's 
response  and  the  randomly  selected 
documents  and,  thus,  determined  that 
the  response  had  not  been  verified.  It 
also  notes  that  in  the  Final  Results  of 
Administrative  Review  of  Roller  Chain, 
Other  Than  Bicycle,  from  Japan  (Roller 
Chain  from  Japan)  (54  FR  3099,  January 
23,  1989),  the  Department  used  the 
shipment  date  as  the  date  of  sale  since 
orders  were  taken  by  phone  and 
generally  shipped  before  issuance  of  the 
sales  documentation. 

The  petitioner  further  argues  that  the 
home  market  becomes  viable  when  the 
date  of  shipment  serves  as  the  date  of 
sale.  Because  TAMSA  did  not  report 
home  market  sales,  the  Department 
should  therefore  reject  TAMSA's  third 


country  sales  and  use  the  best 
information  available  (BIA)  in  its  final 
determination.  Because  the  Department 
has  previously  recognized  that  the 
misreporting  of  the  date  of  sale  warrants 
the  use  of  BIA,  the  petitioner  asserts  that 
the  Department  should  use  the  highest 
margin  provided  in  the  petition.  45.22 
percent,  as  BIA  (see  Final  Determination 
of  Certain  Corrosion-Resistant  Carbon 
Steel  Flat  Products  and  Certain  Cut-to- 
Length  Carbon  Steel  Plate  frt)m  Mexico 
(58  FR  37192.  July  9.  1993)  and  Final 
Determinations  of  Sales  at  Less  Than 
Fair  Value:  Calcium  Alxuninate  Cement, 
Cement  CUnker  and  Flux  from  France 
(59  FR  14136.  March  25, 1994)). 

TAMSA  contends  that  the  [)epartment 
verified  the  actual  volume  and  value  of 
TAMSA's  home  market  and  third 
country  sales  and  the  basis  for  the  non- 
viability  determination.  It  argues  that 
the  reported  date  of  sale  methodology 
was  appropriate  because  the  purchase 
order  date  is  the  date  when  all 
substantive  terms  of  sale  are  finalized. 

TAMSA  argues  that  there  were  a  few 
pre-order  shipments  in  the  POI,  and 
those  were  the  result  of  an 
"aberrational"  request  by  the  customer 
for  shipment  before  the  customer  issued 
the  written  order.  It  asserts  that  the 
Department  verified  that  shipment 
before  receipt  of  an  order  is  against 
company  policy  and  is  unusual. 
TAMSA  argues  that,  in  the  rare  instance 
where  shipment  occiirred  prior  to  the 
order,  it  properly  reported  the  date  of 
shipment  as  the  date  of  sale  pursuant  to 
the  Department's  instructions  and 
precedent  that  the  date  of  sale  cannot  be 
later  than  the  date  of  shipment. 

DOC  Position 

We  agree  with  TAMSA.  The 
Department  generally  defines  the  date  of 
sale  as  the  date  when  all  substantive 
terms  of  the  sale,  particularly  price  and 
quantity  terms,  are  agreed  to  by 
interested  parties  (see  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Certain  Forged  Steel  Crankshafts 
from  the  United  Kingdom  (52  FR  18992, 
July  28,  1987)).  At  verification,  we 
thoroughly  examined  TAMSA's  home 
market  sales  process,  including 
numerous  sales  dociunents,  and  found 
that  the  price  and  quantity  terms  did  not 
change  between  the  date  of  the  purchase 
order  and  the  date  of  shipment. 

Furthermore,  Roller  Chain  from  Japan 
is  not  applicable  to  this  investigation 
because,  in  that  investigation,  the 
Department  revised  the  date  of  sale 
because  most  sales  were  taken  over  the 
phone  and  shipped  prior  to  the  issuance 
of  a  purchase  order.  We  verified  that,  in 
its  home  market,  TAMSA  normally 
ships  merchandise  after  receipt  of  a 
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purchase  order  and  found  that,  only 
rarely,  were  sales  shipped  prior  to 
receipt  of  the  purchase  order. 

Thus,  based  on  our  findings  at 
verification,  we  determine  that  the  date 
of  purchase  order  is  the  appropriate  date 
of  sale,  except  when  date  of  shipment 
occurred  prior  to  the  purchase  order, 
which  occurred  rarely.  In  those 
instances,  date  of  shipment  was  the 
appropriate  date  of  sale.  TAMSA, 
therefore,  properly  reported  its  POI 
sales. 

Comment  2:  Cancellations. 

The  petitioner  asserts  that,  in  the 
instances  where  purchase  orders  were 
received  prior  to  the  shipment  date,  a 
substantial  number  of  those  purchase 
orders  in  Mexico  were  cancelled.  The 
petitioner  contends  that  TAMSA  erred 
in  its  reconciliation  of  its  reported  sales 
to  its  financial  statements  at  verification 
because  the  pre-shipments  cancelled 
orders  would  not  have  been  recorded  as 
shipments  in  the  financial  statements, 
thus,  arguing  that  TAMSA  must  have 
sold  and  shipped  this  merchandise 
during  the  POI  prior  to  issuing  the 
unexplained  cancellations. 

In  64K  Dynamic  Random  Access 
Memory  Components  from  Japan:  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value  (DRAMs  fitjm  Japan)  (51  FR 
15943.  April  29, 1986),  the  Department 
determined  that  no  binding  agreement 
had  been  entered  into  as  of  the  purchase 
order  date  (because  there  were 
significant  cancellations)  and  found  that 
the  appropriate  date  of  sale  was  the 
shipment  date  since  this  was  the  earliest 
point  in  the  transaction  at  which  any 
sort  of  binding  commitment  could  be 
inferred.  The  petitioner  thus  argues  that 
the  purchase  order  does  not  constitute 
a  binding  commitment  between  the 
parties;  and,  consequently,  the 
Department  should  find  that  the 
shipment  date  represents  the  date  of 
sale  as  it  did  in  DRAMs  from  Japan. 

Moreover,  the  petitioner  contends  that 
if  the  Department  accepts  the  order  date 
as  the  basis  for  determining  home 
market  sales  and  if  the  Department 
disallows  post-petition  credit  memos 
and  order  cancellations,  the  home 
market  was  viable  during  the  POI.  It 
notes  that  disallowing  post-petition 
credit  memos  and  order  cancellations  is 
consistent  with  the  Department's  policy 
of  not  allowing  rebates  which  are 
instituted  retroactively  after  the  filing  of 
a  petition  (see  Antidumping  Manual 
and  Preliminary  Determination  of  Sales 
at  Less  Than  Fair  Value  and 
Postponement  of  Final  Determination: 
Antidimiping  Duty  Investigation  of 
Color  Negative  Photographic  Paper  from 
lapan  (59  FR  16177.  April  6, 1994)). 


TAMSA  argues  that  the  invoice 
cancellations  did  not  affect  the  terms  of 
the  purchase  order  and  had  no 
contractual  significance.  TAMSA  states 
that  the  amoimts  in  question  represent 
credit  memos,  corrections  to  the 
booking  and  invoicing  processes,  or 
cancelled  invoices,  not  cancellations  in 
the  orders,  and  that  they  had  no  effect 
on  the  quantity  ordered. 

TAMSA  asserts  that  DRAMs  from 
Japan  does  not  support  the  petitioner's 
date  of  sale  argiunent.  In  that 
investigation,  the  Department 
determined  that  neither  party  to  the 
purchase  order  intended  it  to  be  a 
binding  agreement  or  treated  it  as  such. 
TAMSA  argues  that  this  situation  does 
not  apply  to  its  home  market  sales 
process  because  the  customer's  order 
constitutes  the  binding  sales  agreement 
between  the  parties,  and  the  Department 
found  there  were  no  changes  in  the  sales 
terms  from  the  order  date  to  the  invoice 
date.  Thus,  its  date  of  sale  methodology 
is  correct. 

DOC  Position 

We  agree  with  TAMSA.  At 
verification,  we  found  that  these 
"cancellations"  were,  for  the  most  part, 
changes  to  invoices  (e.g.,  correcting  for 
a  wrong  shipment  date)  or  were  credit 
memoranda;  they  were  not  similar  to 
post-petition  retlates  as  the  petitioner 
claims. 

DRAMs  from  Japan  is  inapposite 
because,  in  that  case,  the  respondent 
argued  that  it  did  not  normally 
acknowledge  purchase  orders,  but 
instead  stated  that  its  normal  acceptance 
of  an  order  occurs  when  the  order  is 
actually  shipped.  Furthermore,  the 
Department  foimd,  in  that  case,  in 
addition  to  cancellations  by  both 
parties,  that  there  were  frequent  price 
revisions. 

At  verification,  we  thoroughly 
examined  TAMSA's  sales  process  and 
found  that  the  purchase  order  is  the 
binding  agreement;  the  terms  did  not 
change  between  the  order  date  and  the 
shipment  date.  Thus,  we  determine  that 
the  order  date,  when  used  as  the  basis 
for  date  of  sale,  was  appropriate. 

Comment  3:  Possible  Exclusion  of  a 
Certain  Saudi  Arabian  Transaction. 

The  petitioner  argues  that  a  certain 
Saudi  Arabian  transaction  should  be 
excluded  because  the  date  of  sale  was 
misreported  and  incorrectly  included  in 
the  POI.  Because  the  essential  terms  of 
sale,  specifically  the  payment  terms,  for 
this  transaction  were  not  fixed  on  the 
reported  date  of  sale,  the  Department 
should  determine  that  the  date  of  sale  is 
outside  the  POI.  The  petitioner  notes 
that  it  is  the  Department's  policy  to 
determine  the  date  of  sale  to  be  the  date 


on  which  all  substantive  or  material 
terms  of  sale  are  agreed  upon  by  the 
parties  (see  Antidumping  Manual).  In 
Roller  Chain  from  Japan,  the 
Department  found  that  the  shipping 
dociunents  were  the  first  written 
evidence  of  the  merchandise,  price, 
quantity,  and  payment  terms  and, 
therefore,  determined  that  the  shipment 
date  was  the  appropriate  date  of  sale. 

The  petitioner  also  contends  that  its 
claim  is  supported  by  Mexican 
Commercial  Law  and  notes  that  the 
Department  has  recognized  that  this 
type  of  foreign  contract  law  analysis  is 
relevant  in  determining  when  a  sale 
occiu^  for  the  purposes  of  the 
antidumping  laws  (see  DRAMs  from 
Japan). 

TAMSA  argues  that  the  verification 
report  acknowledged  that  the  purchase 
order  by  the  Saudi  customer  is  the 
"culmination  of  the  negotiating 
process,"  establishing  the  essential 
terms  of  sale,  which  did  not  change 
between  order  and  shipment.  It  argues 
that  communications  between  the 
parties  between  the  quote  and  the  order 
normally  are  not  referenced  in  the  order, 
and  that  it  is  "not  unusual  for 
negotiation  during  this  period  to  take 
place." 

In  addition,  TAMSA  contends  that  the 
Department  verified  that  the  customer's 
order  constitutes  the  contract  between 
the  parties  and  that  before  the  order  is 
issued  (including  the  time  between  bid 
and  order),  the  parties  may  conduct 
negotiations.  Since  the  purchase  order  is 
the  earliest  date  of  agreement  between 
the  parties  on  the  terms  of  sale,  the 
purchase  order  date  is  the  proper  date 
of  sale. 

TAMSA  states  that  the  Department 
normally  finds  that  the  purchase  order 
constitutes  the  date  of  sale,  focusing  on 
the  intent  of  the  parties  to  be  bound  by 
the  order  (see  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Certain 
Small  Business  Telephone  Systems  and 
Subassemblies  Thereof  from  Taiwan  (54 
FR  42543,  October  17, 1989)).  TAMSA 
notes  that,  in  Notice  of  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Disposable  Pocket  Lighters  from 
the  People's  Republic  of  China  (60  FR 
22359,  May  5,  1995),  the  Department 
considered  the  date  of  sale  to  be  the  date 
on  which  all  substantive  terms  of  sale 
(normally  price  and  quantity)  are  agreed 
to  by  the  parties,  and  that,  in  Roller 
Chain  from  Japan,  the  Department  found 
that  payment  terms  are  not  an  essential 
term  of  sale. 

In  DRAMs  from  Japan,  TAMSA 
maintains  that  the  Department  based  its 
date  of  sale  determination  on  the  intent 
of  the  parties.  TAMSA  argues  that  the 
opinion  by  the  Mexican  lawyer-on 


Mexican  law  provided  by  the  petitioner 
omitted  the  fact,  which  the  Department 
verified,  that  between  the  quotation  and 
the  order  there  were  additional 
negotiations  on  the  key  sales  terms  in 
the  order,  and  that  the  action  of  the 
parties  illustrate  an  intent  by  the  parties 
to  contract  on  the  order  date. 

DOC  Position 

We  agree  with  TAMSA.  The  issue 
regarding  the  price  and  quantity 
differences  between  the  quotation  and 
purchase  order  was  argued  extensively 
by  the  parties  and  was  examined 
thoroughly  by  the  Department  at 
verification.  At  verification,  the 
Department  found  no  written  evidence 
of  changes  in  the  sales  terms  after  the 
purchase  order. 

The  Department  normally  considers 
the  essential  terms  of  sale  to  be  price 
and  quantity.  We  believe  that,  in  this 
case,  the  term  of  payment  is  not  an 
essential  term  of  sale  because  the  terms 
of  payment  are  similar  for  all  of 
TAMSA's  sales  to  Saudi  Arabia. 
Furthermore,  at  verification,  the 
Department  examined  all  relevant  sales 
documentation  of  the  transaction, 
including  the  quotation,  purchase  order, 
invoices,  and  letters  of  credit.  We  did 
not  find  any  discrepancies  with  the 
documentation.  Thus,  we  are  not 
excluding  this  transaction  from  our 
analysis. 

Comment  4:  Whether  a  Certain  Saudi 
\rabian  Transaction  Was  Made  Outside 
the  Ordinary  Course  of  Trade. 

The  petitioner  argues  that  a  certain 
Saudi  Arabian  transaction  should  be 
excluded  because  it  was  made  outside 
the  ordinary  course  of  trade  (i.e.,  was 
not  made  under  normal  conditions  and 
practices).  It  cites  to  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Sulfur  Dyes,  including  Sulfur  Vat 
Dyes,  from  the  United  Kingdom  (Sulfur 
Dyes  from  the  U.K.)  (58  FR  3253. 
January  8,  1993)  to  support  its 
argument. 

TAMSA  argues  that  this  Saudi 
Arabian  transaction  was  consistent  with 
its  terms  and  processes  for  all  of  its 
other  Saudi  Arabian  transactions;  thus, 
it  was  made  in  the  ordinary  course  of 
trade.  At  verification,  the  Department 
examined  documentation  for  the 
reported  Saudi  sales  and  confirmed  that 
they  were  made  with  a  large,  imrelated 
customer.  TAMSA  further  asserts  that 
the  Department  verified  sales  prior  and 
subsequent  to  the  POI,  and  found  that 
the  transaction  in  question  was 
consistent  with  the  terms  and  process 
for  other  Saudi  Arabian  sales. 

TAMSA  argues  that  this  Saudi 
Arabian  transaction  was  consistent  with 
its  practice  for  other  Saudi  Arabian 


transactions.  TAMSA  argues  that  the 
actions  of  the  parties  illustrate  that  the 
purchase  order  finalizes  the  sales  terms 
and  concludes  the  sale;  specifically, 
once  it  receives  an  order,  it  secures  a 
letter  of  credit  guaranteeing  payment 
and  begins  production  based  on  the 
terms  in  the  order.  Although  after  the 
order  there  are  no  further  contractual 
communications  between  the  parties 
until  shipment  and  invoicing,  the 
customer  plans  and  arranges  for 
delivery  and  payment,  and  there  are  no 
changes  to  the  terms  of  sale  between 
order  and  shipment,  which  TAMSA 
argues  was  verified  by  the  Department 
as  the  common  practice  for  all  Saudi 
sales. 

In  Sulfur  Dyes,  TAMSA  maintains 
that  the  Department  foimd  a  sale  to  be 
outside  the  ordinary  course  of  trade 
because  it  was  larger  than  other  sales 
and  was  made  at  a  lower  price  pursuant 
to  a  special  agreement.  Because  the 
transaction  fh  question  was  similar  to 
other  Saudi  Arabian  transactions, 
TAMSA  argues  that  Sulfur  Dyes  is  not 
applicable  to  this  investigation. 

DOC  Position 

We  agree  with  TAMSA.  Under  19  CFR 
353.46Cb),  in  determining  whether  a  sale 
was  made  in  the  ordinary  course  of 
trade,  the  Department  considers  the 
"conditions  and  practices"  which  have 
been  normal  in  the  trade  of  the  subject 
merchandise.  At  verification,  we  found 
no  abnormalities  in  the  sales  terms  as 
compared  to  other  Saudi  Arabian  sales. 
We  also  verified  that  the  procedures 
followed  in  this  transaction  were 
consistent  with  the  procedures  in  other 
Saudi  Arabian  transactions.  Regarding 
the  delivery  time,  we  do  not  believe  that 
differences  in  average  time  between 
order  and  shipment  is  evidence  that  the 
sales  were  outside  the  ordinary  course 
of  trade.  The  shipments  were  made 
within  the  period  stipulated  in  the 
purchase  order. 

Furthermore,  Sulfur  Dyes  from  the 
U.K.  does  not  apply  to  this  investigation 
because  the  sales  terms  of  the 
transaction  in  question  are  not 
significantly  different  than  the  sales 
terms  of  TAMSA's  other  Saudi  Arabian 
transactions.  For  these  reasons,  we  are 
not  excluding  this  sale  from  our 
analysis. 

Comment  5:  Possible  Extension  of  the 
POI. 

The  petitioner  argues  that  the 
Department's  decision  not  to  extend  the 
POI  to  capture  TAMSA's  sales  in  the 
home  market  contradicts  the 
antidiunping  statute  and  regulations. 
The  statutory  and  regulatory  provisions 
establish  a  preference  for  the  home 
market  as  the  basis  for  FMV,  and 


permits  the  Department  to  use  third 
country  sales  data  or  constructed  value 
only  if  it  has  determined  that  home 
market  sales  are  small  with  respect  to 
third  country  sales. 

The  petitioner  notes  that  the 
Department's  regulations  state  that  it 
can  extend  the  POI  "for  any  additional 
or  alternative  period"  that  it  determines 
is  appropriate.  The  Department  has 
extended  the  POI  in  prior  proceedings 
where  the  six-month  period  "did  not 
adequately  reflect  the  sales  practices  of 
the  firms  subject  to  the  mvestigation" 
(see  Preliminary  Determination  of  Sales 
at  Not  Less  Than  Fair  Value: 
Thermostatically  Controlled  Appliance 
Plugs  and  Internal  Probe  Thermostats 
Therefor  from  Hong  Kong  (Thermostats 
from  Hong  Kong)  (53  FR  50064, 
December  13, 1988)  and  Notice  of  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Defrost  Timers  from  Japan  (59  FR 
1928,  January  13, 1994)).  If  the 
Department  expanded  the  POI  an 
additional  six  months,  TAMSA's  home 
market  sales  would  be  viable. 

TAMSA  argues.that  the  Department's 
preference  for  the  home  market  simply 
means  that  it  should  look  first  to  home 
market  prices,  and  only  select 
alternatives  when  the  home  market  is 
not  viable.  TAMSA  asserts  that  the 
Department  has  already  determined  that 
the  home  market  is  not  viable  in  its 
November  3, 1994,  memorandum  from 
Richard  W.  Moreland  to  Barbara  R. 
Stafford.  SKF  USA,  Inc.  v.  United  States. 
762  F.  Supp.  344,  page  352  (CIT  1991) 
acknowledged  that  "as  home  market 
sales  are  the  statutorily  preferred  choice 
for  comparison  in  FMV  calculations,  the 
!TA  cannot  use  third  country  sales 
without  first  making  a  definitive 
determination  that  the  home  market  is 
not  viable"  (see  also  U.H.F.C.  Co.  v. 
United  Statis.  916  F.2d  689,  page  696 
Fed.  Cfr.  1990)). 

TAMSA  further  asserts  that  the  cases 
cited  by  the  petitioner  concern  long- 
term  contracts  and  U.S.  and  third 
country  sales  and  do  not  involve  the 
extension  of  the  POI  solely  to  change 
home  market  viability,  thus,  arguing 
that  those  cases  do  not  apply  to  this 
investigation. 
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We  agree  with  TAMSA.  According  to 
19  CFR  353.42(b),  the  POI  will  normally 
include  the  month  in  which  the  petition 
is  filed  and  the  five  months  prior  to  the 
filing  of  the  petition,  but  the  Department 
has  the  discretion  to  examine  any  other 
period  which  it  concludes  is 
appropriate. 

"The  Department  has  previously 
expanded  the  POI.  In  Thermostats  from 
Hong  Kong,  the  home  market  sales  were 
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inadequate  and  the  Department 
expanded  the  POI  in  order  to  base  FMV 
on  third  country  sales  rather  than  on 
constructed  value.  In  Defrost  Timers 
from  Japan,  the  Department  extended 
the  POI  to  include  a  long-term  contract. 
However,  the  Department  has  never 
extended  the  POI  to  change  the  home 
market  viabiUty  ratio. 

This  investigation  is  unlike 
Thermostats  from  Hong  Kong  and 
Defrost  Timers  from  Japan  because  we 
have  determined  that  sales  to  Saudi 
Arabia  is  the  appropriate  basis  for 
calculating  FMV  and  there  are  no  sales 
made  pursuant  to  long-term  contracts. 

According  to  19  CFV.  353.48(a),  if  the 
quantity  of  the  subject  merchandise  sold 
in  the  home  market  is  so  small  in 
relation  to  the  quantity  sold  for 
exportation  to  third  countries  (normally 
less  than  five  percent  of  the  amount  sold 
to  third  countries)  that  it  is  an 
inadequate  basis  for  FMV,  the 
Department  will  calculate  FMV  based 
on  third  country  sales  or  constructed 
value. 

We  have  verified  TAMSA's  reported 
home  market  and  third  country  sales 
volumes  and  have  determined  that  the 
home  market  is  not  viable  during  the 
POI  because  the  home  market  sales  were 
less  than  five  percent  of  sales  to 
countries  other  than  the  United  States. 

For  these  reasons,  we  are  not 
extending  the  period  of  investigation. 

Comment  6:  Appropriate  Financial 
Expense. 

The  petitioner  argues  that  the  1994 
financial  statements  were  critically 
important  to  this  investigation  and 
TAMSA  systematically  withheld  these 
statements  from  the  Department.  The 
petitioner  further  asserts  that  the  1994 
financial  statements  were  undeniably 
available  at  the  time  of  verification.  As 
proof  of  this,  the  petitioner  submitted, 
with  its  case  brief,  TAMSA's  1994 
financial  statements  filed  with  the 
Mexican  securities  oversight  agency  and 
the  Mexico  Stock  Exchange  prior  to  the 
completion  of  verification.  The 
petitioner  argues  that  TAMSA  refused  to 
provide  1994  financial  statement 
information  because  it  reflected 
considerably  higher  costs  than  the 
amounts  reported  in  the  submission 
which  were  based  on  1993  results. 

Therefore,  the  petitioner  contends 
that  the  Department  must  use 
xmcooperative  BIA  in  this  situation.  The 
petitioner  argues  that  as  BIA  the  COP 
and  CV  interest  expense  should  be 
based  on  the  interest  costs  of  95  percent 
from  TAMSA's  1994  consoUdated 
financial  statements  without  any 
adjustment  for  the  extraordinary  costs 
associated  with  the  devaluation  of  the 
Mexican  currency. 


TAMSA  asserts  that  it  has  fully 
cooperated  with  the  Department's 
requests  for  financial  statements. 
TAMSA  refutes  the  Department's  cost 
verification  report,  claiming  that 
company  officials  did  not  state  that 
1994  financial  statements  would  be 
available  at  a  particular  time.  TAMSA 
notes  that  the  unaudited, 
unconsolidated  trial  balance  was 
presented  at  the  cost  verification.  At  the 
further  manufacturing  verification. 
TAMSA  presented  a  press  release  which 
provided  summarized  unaudited  1994 
financial  results.  Thus,  TAMSA 
contends,  it  has  provided  accurate 
responses  to  the  Department's  requests. 
TAMSA  argues  that  the  Department 
should  follow  its  practice  and  rely  on 
the  most  recently  available  audited 
financial  statements,  which  in  this  case 
would  be  the  1993  statements,  to 
calculate  financial  and  general  and 
administrative  (G&A)  expenses.  TAMSA 
notes  that  in  the  final  determination  of 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Furfuryl  Alcohol  from 
Thailand  (Furfuryl  Alcohol  from 
Thailand)  (60  FR  22557.  May  8.  1995) 
the  Department  used  the  most  recent 
fiscal  year  for  which  the  respondent  had 
complete  and  audited  financial 
statements.  TAMSA  further  argues  that 
the  dramatic  devaluation  in  the  Mexican 
ciurency  reflected  in  the  1994  financial 
statements  occurred  well  after  the 
period  of  investigation  and  is  not 
representative  of  the  comparatively 
stable  period  experienced  in  1993  and 
the  first  half  of  1994.  Finally.  TAMSA 
believes  that  it  would  be  arbitrary  and 
unjustified  to  use  BIA  in  this  situation. 
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We  agree,  in  part,  with  petitioner.  In 
antidumping  investigations,  we  require 
respondents  to  provide  accurate 
responses  to  our  requests  for 
information.  In  this  case,  the  record 
demonstrates  that  the  Department 
requested  TAMSA's  1994  financial 
statements.  Although  the  financial 
statements  were  not  available  when 
TAMSA  filed  its  initial  responses  to  the 
Department's  questionnaires,  these 
statements  did  become  available  during 
the  course  of  the  investigation.  Indeed, 
although  unaudited,  these  financial 
statements  were  filed  with  the  Mexican 
Securities  Exchange.  However,  TAMSA 
failed  to  provide  the  1994  financial  data 
to  the  Department  when  it  became 
available,  even  though  the  Department 
specifically  requested  the  information  at 
verification.  We  believe  that  a  failure  to 
be  forthcoming  with  information  during 
verification  is  a  serious  problem. 

Section  776(c)  of  the  Act  states  that 
the  Department  will  use  BIA  "whenever 


a  party  or  any  other  person  refuses  or  is 
unable  to  produce  information 
requested  in  a  timely  manner  and  in  the 
form  required"  (see  also  19  CFR  353.37). 
Accordingly,  because  TAMSA  withheld 
information  requested  by  the 
Department,  the  statute  requires  us  to 
use  BIA  for  this  information. 

As  BIA.  we  calculated  interest 
expense  using  TAMSA's  financial 
statements  for  the  first  two  quarters  of 
1994.  The  January— June  1994  financing 
expense  is  substantially  higher  than  the 
1993  amount,  in  part  due  to  the  fact  that 
the  Mexican  peso  lost  approximately 
nine  percent  of  its  value  during  the  POI. 
Our  finding  is  adverse  because  the  full 
effect  of  the  change  in  the  value  of  the 
currency  that  occurred  during  the  POI  is 
reflected  in  the  cost  of  financing  for  the 
first  two  quarters  of  the  fiscal  year.  Had 
it  not  been  necessary  to  resort  to  BIA, 
our  calculation  methodology  would 
have  resulted  in  a  lower  financing 
expense. 

However,  contrary  to  petitioner's 
request,  we  have  not  calculated 
TAMSA's  financial  expense  based  on 
the  annual  statements  for  1994  because 
(1)  the  sudden  and  severe  devaluation 
in  December  1994 — a  drop  of  over  50 
percent  in  the  value  of  the  Mexican 
peso — makes  TAMSA's  annual  financial 
results  unrepresentative  of  the  POI  and 
severely  distortive,  and  (2)  the 
devaluation  occurred  well  after  the  POI. 

Thus,  we  reject  TAMSA's  request  that 
we  use  1993  financial  data.  This 
information  is  not  the  most  current 
information  available,  is  not  indicative 
of  the  expenses  incurred  during  the  POI. 
and  would  reward  the  respondent  for 
not  fully  cooperating  in  the 
investigation. 

Finally,  TAMSA's  reliance  on 
Furfuryl  Alcohol  from  Thailand  to 
support  the  use  of  financial  expense 
from  the  1993  audited  financial 
statements  is  misplaced.  In  that  case, 
respondents  fully  cooperated  with 
respect  to  the  Department's  request  for 
available  information,  unlike  the 
situation  in  this  investigation. 

Comment  7:  Allocation  Methodology 
for  Nonstandard  Costs. 

In  its  normal  accoimting  system. 
TAMSA  calculates,  in  total,  the  amount 
of  the  price  variances,  efficiency 
variance,  total  depreciation  and  other 
fixed  costs.  It  does  not  normally  allocate 
these  costs  to  individual  products.  For 
financial  statement  purposes.  TAMSA 
includes  the  total  nonstandard  costs  in 
the  cost  of  goods  sold.  For  purposes  of 
responding  to  the  Department's 
questionnaire,  TAMSA  developed  a 
methodology  to  allocate  nonstandard 
costs  to  its  submitted  per  unit  COPs  and 


CVs  based  on  machine  time  for  a  single 
process  (the  finishing  line). 

The  petitioner  argues  that  TAMSA's 
allocation  methodology  for  variances, 
depreciation  and  other  fixed  costs 
(termed  "nonstandard"  costs)  distorts 
actual  production  costs  because  it  shifts 
overhead  expenses  to  products  which 
undergo  more  finishing.  This  allocation 
methodology  may  also  shift  costs  to 
products  purchased  frt>m  Siderca 
S.A.I.C,  a  related  entity,  if  TAMSA  is 
finishing  the  Siderca-produced 
products.  Furthermore,  the  relative 
finishing  line  time  TAMSA  used  as  the 
allocation  basis  for  variances  and  fixed 
costs  is  the  least  accurate  method  for 
allocating  these  costs  to  specific 
products.  The  petitioner  asserts  that 
finishing  costs  are  only  a  fraction  of  the 
costs  incurred  in  other  production 
processes.  The  differences  resulting 
from  the  finishing  process  v^U  have 
httle  or  no  relationship  to  product- 
specific  cost  differences  in  the  other 
processes. 

As  a  result,  the  petitioner  argues  that 
the  Department  should  apply  BIA.  As 
BIA,  the  Department  should  allocate  the 
costs  on  a  per-ton  basis  over  all 
production.  The  petitioner  discoimts  the 
usage  of  standard  costs  as  a  basis  for 
allocation  since  the  major  component  of 
standard  costs  is  materials. 

TAMSA  argues  that  machine  time  at 
the  finishing  line  is  the  most 
appropriate  basis  for  allocating 
nonstandard  costs  according  to 
accounting  theory.  Production,  and 
therefore  costs,  are  dependent  on  the 
slowest  machine  in  the  entire 
production  process.  TAMSA  asserts  that 
the  finishing  line  is  the  slowest  process 
and  argues  that  the  alternative  of 
allocating  nonstandard  costs  on  a  per- 
ton  basis  ignores  all  differences  in 
machine  usage  and  physical  differences 
between  products.  Similarly,  it  contends 
that  allocating  nonstandard  costs  based 
on  standard  costs  would  ignore  the 
relationship  of  machine  usage  for 
physically  different  types  of  products. 
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We  agree  with  the  petitioner  that 
TAMSA's  allocation  methodology  for 
fixed  costs  and  variances  distorts  actual 
production  costs  because  it  shifts 
overhead  expenses  to  products  which 
undergo  more  finishing.  The  basic 
premise  that  machine  time  can  be  a 
reasonable  and  appropriate  allocation 
basis  for  depreciation  costs  is  well 
substantiated  in  both  accounting 
(Davidson  &  Weil,  Handbook  of  Cost 
Accounting,  Prentice  Hall,  1978)  and 
Departmental  practice  (Final 
Determination  of  Sales  at  Less  Than  Fair 
Value;  Steel  Wire  Rope  from  Korea  (58 


FR  11029.  February  23. 1993)). 
However.  TAMSA  did  not  rely  on  total 
machine  time  as  the  basis  for  allocation. 
Instead,  TAMSA  based  its  allocation  on 
the  standard  time  for  only  one 
production  step,  the  finishing  line. 
Thus,  TAMSA's  allocation  basis  did  not 
reflect  the  machine  time  for  other 
processes  performed.  TAMSA's 
methodology  allocated  more  than  just 
depreciation  expenses  based  on  the 
finishing  line  time.  It  also  allocated 
material  and  energy  price  variances, 
efficiency  variance,  and  other  fixed 
costs  on  the  basis  of  standard  finishing 
line.  TAMSA's  chosen  allocation 
methodology  ignored  the  cost  drivers  for 
the  price  variances,  efficiency  variance 
and  other  fixed  costs.  These  costs  are 
not  driven  by  machine  time,  as  they  are 
more  closely  associated  with  material 
and  transformation  costs.  For  these 
reasons,  machine  time  is  not  the 
appropriate  allocation  basis  for  costs 
other  than  depreciation. 

The  petitioner's  recommendation  of 
allocating  nonstandard  costs  on  a  per- 
ton  basis  would  allocate  the  same 
nonstandard  cost  to  each  ton  produced. 
This  type  of  allocation  would  not 
acciu^tely  reflect  the  processes  needed 
to  produce  each  product,  or  the 
differences  in  the  machine  time  and 
labor  hours  for  each  product.  Similarly, 
it  does  not  capture  the  specific  costs  of 
the  materials  required  to  produce 
different  products. 

The  petitioners  argument  against 
using  standard  cost  as  the  allocation 
basis  for  the  variances  and  fixed  costs 
because  a  large  part  of  the  standard 
costs  is  material  cost  is  unfounded.  The 
variances  being  allocated  include 
material  price  and  material  efficiency 
variances.  Therefore,  the  appropriate 
cost  driver  for  the  material  variances 
(materials)  is  included  in  the  standard 
costs. 

We  have  used  total  standard  cost  as 
the  appropriate  allocation  basis  for  the 
nonstandard  costs.  Total  standard  cost 
factors  in  machine  time,  labor  hours, 
direct  and  indirect  material  cost  and 
usage,  labor  cost  and  usage,  energy  cost 
and  usage,  other  variable  costs, 
maintenance,  and  other  services. 
Therefore,  we  revised  the  COP  and  CV 
to  include  nonstandard  costs  as  a 
percent  of  total  standard  costs. 

Comment  8:  Calculation  of  G&A 
Expenses. 

"TAMSA  submitted  G&A  expenses 
based  upon  1993  financial  statements. 
The  petitioner  argues  that  TAMSA 
should  have  used  G&A  expenses  from 
its  1994  financial  statements  since  they 
encompass  the  POI.  Further,  the 
petitioner  argues  that  the  Department 
should  base  G&A  expenses  on  BIA 


because  TAMSA  has  systematically 
withheld  its  1994  consolidated  financial 
statements  from  the  Department  (see 
complete  discussion  at  Comment  6).  As 
BIA,  the  petitioner  recommends  that  the 
Department  rely  on  the  reported 
amounts  in  the  company's  consolidated 
1994  financial  statements  which  were 
filed  with  the  Mexican  securities 
oversight  agency. 

TAMSA  refutes  the  petitioner's 
aigimients  saying  it  has  fully  cooperated 
with  all  Department  requests.  TAMSA 
asserts  that  the  different  format  and 
form  of  the  information  filed  on  the 
public  record  with  the  U.S.  and 
Mexican  authorities  and  the  time  lag 
between  publication  in  the  United 
States  and  fiUng  with  the  SEC  has  led 
to  some  confusion. 

DOC  Position 

We  agree,  in  part,  with  the  petitioner 
that  it  is  inappropriate  to  use  the  1993 
G&A  expenses.  (See  EXXZ  position 
regarding  Comment  6.)  We  disagree 
with  the  petitioner,  however,  that  BIA  is 
appropriate  because  TAMSA  provided 
us  widi  the  1994  G&A  information  that 
the  Department  requested.  As  indicated 
in  the  questionnaire,  it  is  the 
Department's  standard  practice  to 
calculate  G&A  based  on  the  financial 
statements  of  the  producing  company 
that  most  closely  relates  to  the  POI, 
which,  in  this  investigation,  is  January 
1, 1994  through  Jime  30, 1994. 
Therefore,  the  appropriate  financial 
statement  for  TAMSA's  G&A  calculation 
is  TAMSA's  unconsolidated  1994 
financial  statement.  We  used  the  1994 
G&A  expenses  irom  the  unconsolidated 
producing  entity. 

All  other  comments  concerning  G&A 
are  moot,  as  they  concerned  the 
calculation  of  G&A  using  the  1993 
financial  statements. 

Comment  9:  IDepreciation  Expenses. 

The  petitioner  argues  that  TAMSA's 
reported  depreciation  expense  was 
based  on  overstated  useful  Uves  and  that 
TAMSA's  appraised  value  of  assets  was 
less  than  the  acquisition  cost  adjusted 
for  inflation.  Therefore,  the  petitioner 
argues  that  the  submitted  depreciation 
expense  was  understated.  The  petitioner 
contends  that  TAMSA's  depreciation 
methodology  is  contradictory  to  U.S. 
practice  and  distorts  the  POI  actual 
costs.  The  petitioner  concludes  that  the 
IDepartment  should  increase  TAMSA's 
depreciation  expense  to  reflect  the 
difference  between  TAMSA's  average 
useful  life  of  all  assets  and  its  pmported 
U.S.  useful  life. 

TAMSA  argues  that  its  method  of 
reporting  depreciation  expenses  is 
consistent  with  Mexican  GAAP. 
TAMSA  argues  that  the  petitioner  has 
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not  provided  any  evidence  to  support  its 
assertion  that  Mexican  GAAP  distorts 
costs.  The  Department  verified  the  asset 
values  and  useful  lives  at  the  cost 
verification  and  has  accepted  Mexican 
GAAP's  treatment  of  assets  in  Porcelain- 
on-Steei  Gooking  Ware  from  Mexico; 
Final  Results  of  Antidumping 
Administrative  Review  (Gooking  Ware 
from  Mexico)(60  FR  2378,  January  9, 
1995). 

DOC  Position 

We  agree  with  TAMSA.  The 
Department  has  relied  on  the 
revaluations  required  by  Mexican  GAAP 
in  other  cases,  such  as  Cooking  Ware 
from  Mexico.  We  made  no  adjustment 
for  the  useful  life  of  the  assets  because 
there  is  no  evidence  that  the  lives  used 
in  the  depreciation  calculation  were 
overstated.  In  fact,  as  reflected  in  the 
cost  verification  report,  the  Department 
reviewed  the  depreciation  schedules 
and  calculations  and  found  them  to  be 
reasonable.  Mexican  GAAP  requires  an 
annual  revaluation  of  assets.  The  annual 
revaluation  was  performed  by  an 
independent  appraiser  and  it  calculates 
the  useful  life  remaining  for 
depreciation  expense  calculation,  and 
the  valuation  of  the  asset.  Therefore,  the 
petitioner's  assertion  that  we  should  use 
the  asset  life  as  prescribed  for  U.S. 
income  tax  depreciation  as  a  surrogate 
for  the  asset  life  determined  by  the 
independent  appraiser  is  unfounded. 

Comment  JO:  Periodic  Maintenance 
and  Shut-Down  Gosts. 

The  petitioner  argues  that  TAMSA's 
reported  costs  fail  to  capture  the 
variance  associated  with  the  actual 
shutdown  costs. 

The  Department  should  increase  the 
nonstandard  costs  for  the  difference 
between  the  POI  efficiency  variance  and 
the  entire  year  efficiency  variance.  It 
claims  that,  since  the  actual  shutdown 
occurs  in  August,  the  appropriate 
efficiency  variance  is  the  annual 
variance,  not  the  POI  variance  as  used 
by  TAMSA. 

TAMSA  argues  that  it  properly 
captured  the  periodic  maintenance  and 
shut-down  costs  for  the  POI.  TAMSA 
-argues  that  its  accrual  for  repair  and 
maintenance  in  the  POI  was  carefully 
established  through  a  thorough 
analytical  process  over  a  series  of 
months  and  was  approved  by  plant 
engineers  and  management. 

DOC  Position 

We  agree  with  TAMSA.  TAMSA 
accrues  a  monthly  amount  for  the 
annual  shutdown  which  occurs  in 
August.  The  difference  between  the 
accrued  shutdown  expenses  and  the 
actual  expenses  was  captured  in  the 


efficiency  variance.  There  is  no 
evidence  on  the  record  indicating  any 
difference  between  the  accrued  and 
actual  plant  shutdown  costs.  The  actual 
expenses  for  the  aiuiual  shutdown  could 
be  either  higher  or  lower  than  the 
accrued  amount.  The  efficiency  variance 
includes  elements  other  than  the 
difference  between  accrued  and  actual 
shutdown  costs.  It  also  reflects  all  other 
variances  in  efficiency.  The  petitioner's 
argument  to  use  the  annual  efficiency 
variance  to  capture  the  variance  in 
shutdown  costs  would  have  the  effect  of 
capturing  other  variances  that  did  not 
relate  to  production  in  the  POI. 

Comment  11:  CV  Interest  Offset. 

The  petitioner  asseris  that  TAMSA 
iihproperly  included  raw  materials  and 
semi-finished  products  and  non- 
customer  accounts  receivables  in  the  CV 
interest  offset.  The  petitioner  argues  that 
the  Department  should  revise  the  CV 
interest  offset  for  the  final 
determination. 

TAMSA  did  not  comment  on  this 
issue. 

DOC  Position 

We  agree  with  the  petitioner. 
TAMSA's  calculation  of  the  CV  interest 
offset  was  in  error.  As  part  of  the 
Department's  normal  methodology,  we 
allow  only  finished  goods  inventory  and 
customer  accounts  receivable  as  an 
offset  to  GV  interest  expense.  This  offset 
avoids  double  counting  interest  expense 
captured  in  the  imputed  inventory 
carrying  cost  and  the  imputed  credit 
expense.  We  revised  the  GV  financial 
expense  ratio  to  reflect  only  the  finished 
goods  inventory  and  the  customer 
accounts  receivable  as  an  offset. 

Comment  12:  Rental  Payments  in 
Further  Manufacturing  Costs. 

The  petitioner  argues  that  TAMSA's 
related  company  which  performs  further 
manufacturing  in  the  United  States, 
TPT,  reduced  its  general  expenses  by 
net  rental  income  received  from  Siderca 
Corp.  The  petitioner  contends  that  this 
is  inappropriate  and  the  income  should 
be  removed. 

TAMSA  disagrees  with  the 
petitioner's  assertion  and  clarifies  that 
the  gross  rental  payments  received  by 
TPT  are  net  rental  income  in  excess  of 
expenses.  In  addition.  TAMSA  argues 
that  the  rental  income  is  directly  offset 
by  rent  expenses  reported  on  the  books 
of  Siderca  Corp.  TAMSA  argues  that  the 
petitioner's  request  would  overstate 
expenses  by  recognizing  the  rental 
expense  as  a  selling  expense  and  by  not 
recognizing  the  offsetting  rental  revenue 
as  a  reduction  to  further  manufacturing 
G&A. 


DOC  Position 

We  agree  with  TAMSA.  The 
Department  verified  that  the  rental 
payments  made  by  Siderca  are  reflected 
as  a  selling  expense  on  its  books.  The 
depreciation,  utilities,  taxes,  and  other 
expenses  associated  with  the  rental 
property  are  reflected  on  TPT's  books.  If 
we  disallowed  the  rental  income  offset, 
the  expenses  of  the  entities  as  a  whole 
would  be  overstated. 

Comment  13:  Financial  Expenses  in 
Further  Manufacturing  Gosts. 

The  petitioner  argues  that  TAMSA 
failed  to  add  financial  expenses  to  the 
further  manufacturing  cost  of  unrelated 
companies.  The  petitioner  argues  that 
the  consolidated  interest  expense  of 
TAMSA  should  be  applied  to  the 
amount  charged  to  TAMSA  by  the 
unrelated  further  manufacturer. 

TAMSA  argues  that  it  properly 
reported  the  amount  charged  by  the 
unrelated  further  manufacturers.  The  fee 
it  was  charged  includes  an  amount  for 
financial  expense,  because  it  must  be 
assumed  that  the  unrelated  further 
manufacturer  charges  an  amoujit  that 
would  cover  all  of  its  costs,  including 
financial  costs.  TAMSA  also  argues  that 
it  properly  included  the  financial 
expenses  of  TIC  and  Siderca  Corp.  as 
selling  expenses  and  TPT's  financial 
expense  as  a  further  manufacturing  cost 
on  merchandise  processed  by  TPT. 

DOC  Position 

We  agree  with  TAMSA.  We  verified 
that  TAMSA  included  the  amount 
charged  by  the  unrelated  further 
manufacturers  in  its  submitted  costs. 
This  fee  includes  financing  and  G&A 
costs  inciured  by  the  unrelated  further 
manufacturer.  If  we  added  TAMSA's 
financing  costs  to  the  costs  reported  for 
the  unrelated  company,  we  would  be 
biu-dening  an  arm's-length  transaction 
with  inappropriate  costs.  For  products 
further  manufactured  by  TPT,  TAMSA 
included  TPT's  G&A,  and  we  added  the 
consolidated  parents  financial  expense, 
pursuant  to  the  Department's  practice 
(see  Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  New  Minivans  from 
Japan  (57  FR  21937.  May  26,  1992)). 

Suspension  of  Liquidation 

Pursuant  to  section  735(c)(1)(B)  of  the 
Act,  we  will  instruct  the  Customs 
Service  to  require  a  cash  deposit  or 
posting  of  a  bond  equal  to  the  estimated 
final  dumping  margins,  as  shown  below 
for  entries  of  OCTG  from  Mexico  that 
are  entered,  or  withdrawn  from 
warehouse,  for  consumption  from  the 
date  of  publication  of  this  notice  in  the 
Federal  Register.  The  suspension  of 
liquidation  will  remain  in  effect  until 
further  notice. 


Manufacturer/producer/exporter 

Weighted- 
average 

margin  per- 
centage 

Tubos  Acero  de  Mexico,  S.A.  .. 
All  Others 

23.79 
23.79 

International  Trade  Commission  (ITC) 

Notification 

In  accordance  with  section  735(d)  of 
the  Act,  we  have  notified  the  ITC  of  our 
determination.  The  ITC  will  make  its 
determination  whether  these  imports 
materially  injure,  or  threaten  injury  to, 
a  U.S.  industry  within  75  days  of  the 
publication  of  this  notice,  in  accordance 
with  section  735(b)(3)  of  the  Act.  If  the 
ITC  determines  that  material  injury  or 
threat  of  material  injury  does  not  exist, 
the  proceeding  will  be  terminated  and 
all  securities  posted  as  a  result  of  the 
suspension  of  liquidation  v«ll  be 
refunded  or  cancelled.  However,  if  the 
ITC  determines  that  material  injury  or 
threat  of  material  injury  does  exist,  the 
Department  v«ll  issue  an  antidumping 
duty  order. 

Notification  to  Interested  Parties 

This  notice  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  order  (APO)  in 
this  investigation  of  their  responsibility 
covering  the  return  or  destruction  of 
proprietary  information  disclosed  under 
APO  in  accordance  with  19  CFR 
353.34(d).  Failure  to  comply  is  a 
violation  of  the  APO. 

This  determination  is  published 
pursuant  to  section  735(d)  of  the  Act 
and  19  CFR  353.20(a)(4). 

Dated:  June  19,  1995. 
Susan  G.  Essemian, 

Assistant  Secretary  for  Import 

Administration. 
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Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Oil  Country  Tubular 
Goods  from  Spain 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  June  28,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Magd  Zalok  or  William  Grow,  Office  of 
Antidumping  Investigations,  Import 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue  NW.,  Washington,  DC  20230; 
telephone  (202)  482-4162  or  482-0116, 
respectively. 


Final  Determination 

We  determine  that  oil  country  tubular 
goods  (OCTG)  from  Spain  are  being  sold 
in  the  United  States  at  less  than  fair 
value,  as  provided  in  section  735  of  the 
Tariff  Act  of  1930.  as  amended  ("the 
Act").  The  estimated  margins  are  shown 
in  the  "Suspension  of  Liquidation" 
section  of  this  notice. 

Case  History 

Since  the  preliminary  determination 
of  sales  at  less  than  fair  value  in  this 
investigation  on  January  26, 1995  (60  FR 
6516.  February  2, 1995),  the  following 
events  have  occurred.  On  February  8, 
1995,  (60  FR  8632,  February  15, 1995) 
the  Department  postponed  the  final 
determination  in  accordance  with 
section  735(a)(2)  of  the  Act  and  19  CFR 
353.20(b)(1). 

In  March  1995.  the  Department 
conducted  its  sales  and  cost 
verifications  of  the  respondent,  Tubos 
Reunidos  ("TR")  in  Spain.  Verification 
reports  were  issued  in  April  and  May 
1995. 

On  May  9,  1995,  the  petitioners  and 
TR  submitted  case  briefs.  Rebuttal  briefs 
were  submitted  by  both  parties  on  May 
16,  1995.  On  May  17, 1995,  the 
Department  held  a  public  hearing. 

Scope  of  the  Investigation 

For  purposes  of  this  investigation, 
OCTG  are  hollow  steel  products  of 
circular  cross-section,  including  oil  well 
casing,  tubing,  and  drill  pipe,  of  iron 
(other  than  cast  iron)  or  steel  (both 
carbon  and  alloy),  whether  seamless  or 
welded,  whether  or  not  conforming  to 
American  Petroleum  Institute  (API)  or 
non-API  specifications,  whether 
finished  or  unfinished  (including  green 
tubes  and  limited  service  OCTG 
products).  This  scope  does  not  cover 
casing,  tubing,  or  drill  pipe  containing 
10.5  percent  or  more  of  chromium.  The 
OCTG  subject  to  this  investigation  are 
currently  classified  in  the  Harmonized 
Tariff  Schedule  of  the  United  States 
(HTSUS)  under  item  numbers: 
7304.20.10.10.  7304.20.10.20. 
7304.20.10.30,  7304.20.10.40. 
7304.20.10.50.  7304.20.10.60. 
7304.20.10.80.  7304.20.20.10,     ' 
7304.20.20.20.  7304.20.20.30. 
7304.20.20.40.  7304.20.20.50. 
7304.20.20.60,  7304.20.20.80, 
7304.20.30.10,  7304.20.30.20, 
7304.20.30.30,  7304.20.30.40.  • 
7304.20.30.50,  7304.20.30.60. 
7304.20.30.80,  7304.20.40.10, 
7304.20.40.20.  7304.20.40.30, 
7304.20.40.40,  7304.20.40.50. 
7304.20.40.60,  7304.20.40.80, 
7304.20.50.15,  7304.20.50.30, 
7304.20.50.45,  7304.20.50.60, 


7304.20.50.75,  7304.20.60.15, 
7304.20.60.30,  7304.20.60.45, 
7304.20.60.60,  7304.20.60.75, 
7304.20.70.00,  7304.20.80.30, 
7304.20.80.45,  7304.20.80.60, 
7305.20.20.00,  7305.20.40.00, 
7305.20.60.00,  7305.20.80.00. 
7306.20.10.30,  7306.20.10.90. 
7306.20.20.00.  7306.20.30.00, 
7306.i0.40.00,  7306.20.60.10, 
7306.20.60.50.  7306.20.80.10.  and 
7306.20.80.50. 
After  the  publication  of  the 
preliminary  determination,  we  found 
that  HTSUS  item  numbers 
7304.20.10.00.  7304.20.20.00. 
7304.20.30.00.  7304.20.40.00. 
7304.20.50.10,  7304.20.50.50, 
7304.20.60.10.  7304.20.60.50,  and 
7304.20.80.00  were  no  longer  valid 
HTSUS  item  numbers.  Accordingly, 
these  numbers  have  been  deleted  from 
the  scope  definition. 

Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  of  this  investigation  is  dispositive. 

Period  of  Investigation 

The  period  of  investigation  (POI)  is 
January  1. 1994.  through  June  30.  1994. 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Statute  and  to  the 
Department's  regulations  are  in 
reference  to  the  provisions  as  they 
existed  on  December  31,  1994. 

Best  Information  Available  (BIA) 

We  have  determined  that  TR's 
questioimaire  responses  provide  an 
inadequate  basis  for  estimating  dumping 
margins.  At  verification,  we  discovered 
significant  omissions,  discrepancies, 
and  a  large  number  of  errors  in  TR's 
responses,  as  well  as  an  overall  lack  of 
support  for  certain  of  TR's  sales  data. 
Instead  of  reporting  the  actual  prices 
charged  to  the  first  unrelated  U.S. 
customers,  as  requested  by  the 
Department.  TR  incorrectly  reported  the 
U.S.  prices  invoiced  to  its  related 
subsidiary,  and  failed  to  provide 
adequate  support  documentation  at 
verification  for  the  actual  prices 
invoiced  to  the  U.S.  customers.  TR 
omitted  reporting  all  charges  in  the  U.S. 
market  for  freight,  guarantee  and  return 
credits  and  did  not  provide  adequate 
support  documentation  at  verification 
for  diese  charges.  TR  also  omitted 
reporting  the  sale  of  certain  OCTG 
products,  and  provided  no  evidence  at 
verification  that  the  sales  of  these 
products  were  not  covered  by  the  scope 
of  this  investigation.  In  its  responses,  TR 
stated  that  its  home  market  was  not 
viable  with  respect  to  the  sale  of  the 
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subject  merchandise.  However,  the  sales 
of  certain  OCTG  products  discovered  at 
verification  indicate  a  viable  home 
market,  thereby  making  the  use  of  a 
third  country  market,  instead  of  the 
home  market  as  a  basis  for  determining 
foreign  market  value,  questionable. 
Finally,  in  addition  to  the  significant 
omissions,  the  charges  and  adjustments 
reported  by  TR  were  replete  wiUi 
discrepancies  and  errors,  making  it 
impossible  for  the  Department  to 
conduct  a  complete  verification  of  TR's 
responses. 

In  order  to  determine  whether  sales 
are  made  in  the  United  States  at  less 
than  fair  value,  it  is  critical  that  the 
Department  be  provided  with  accurate 
and  reliable  sales  information  to  be  used 
in  its  analysis.  Because  of  the 
inaccuracies  discovered  in  TR's 
submitted  information,  the  Department 
was  unable  to  verify  that  information,  as 
required  by  section  776(1)  of  the  Act. 
That  section  of  the  Act  provides  that,  if 
the  Department  is  unable  to  verify, 
within  the  time  specified,  the  accuracy 
and  completeness  of  the  factual 
information  submitted,  it  shall  use  BLA 
as  the  basis  for  its  determination. 
Consequently,  we  have  based  this 
determination  on  BLA. 

In  determining  what  rate  to  use  as 
BIA.  the  Department  follows  a  two- 
tiered  BLA  methodology,  whereby  the 
Department  may  impose  the  most 
adverse  rate  upon  those  respondents 
who  refuse  to  cooperate  or  otherwise 
impede  the  proceeding,  or  assign  a 
lower  rate  for  those  respondents  who 
have  cooperated  in  an  investigation. 
When  a  company  is  determined  to  be 
uncooperative,  it  has  been  the 
Department's  practice  to  apply  the 
hi^est  rate  alleged  in  the  petition  as 
BLA.  When  a  company  is  determined  to 
be  cooperative,  it  has  been  the 
Department's  practice  to  apply  as  BIA 
the  higher  of:  (1)  The  average  of  the 
margins  in  the  petition;  or  (2)  the 
calculated  margin  for  another  firm  for 
the  same  class  or  kind  of  merchandise 
from  the  same  country.  This 
methodology  for  assigning  BLA  has  been 
upheld  by  the  U.S.  Court  of  Appeals  for 
the  Federal  Circuit.  (See  Allied-Signal 
Aerospace  Co.  v.  the  United  States,  Slip 
Op.  93-1049  (Fed  Cir.  June  22,  1993); 
see  also  Knipp  Stahl  AG.  et  al  v.  the 
United  States,  Slip  Op.  93-84  (CIT  May 
26,  1993).) 

In  spite  of  the  numerous  errors  in  its 
response,  we  have  determined  that  TR 
was  cooperative  during  this  proceeding 
and  have  assigned  to  it  a  cooperative 

BIA  margin  of  11.95  percent,  based  on 
the  average  of  the  margins  alleged  in  the 

petition.  For  further  information  on  the 


use  of  a  cooperative  BLA  margin,  see  the 
■'DOC  Position"  section  of  this  notice. 

Verification 

As  provided  in  section  776(b)  of  the 
Act,  we  attempted  to  verify  TR's 
information  for  purposes  of  the  final 
determination.  However,  given  the 
significant  discrepancies  encountered  at 
verification,  the  use  of  the  respondent's 
information  in  the  final  determination 
was  not  possible. 

Interested  Party  Comments 

Comment  1 — Use  of  Total 
Uncooperative  BIA 

The  petitioners  maintain  that  because 
of  the  gravity  of  the  mistakes  made  by 
TR,  the  Department  should  assign  to  TR 
an  uncooperative  BIA  margin  of  18.6 
percent.  They  point  to  the  verification 
report  which  shows  that  TR  failed  to 
report  the  actual  price  as  invoiced  to  the 
first  unrelated  U.S.  customer,  and  note 
that  many  other  discrepancies  and 
omissions  were  found  by  the 
Department  at  verification. 

TR  maintains  that  the  record  clearly 
reflects  that  it  has  cooperated  fully  with 
the  Department  in  this  investigation, 
submitting  hundreds  of  pages  of 
responses  to  the  Department  » 

questionnaires  and  supplemental 
questionnaires  within  the  time  allowed. 
According  to  the  respondent,  due  to  the 
tight  time  constraints  of  antidumping 
investigations,  a  number  of  errors  have 
been  made,  many  of  which  came  to  light 
in  preparing  documentation  for 
verification.  TR  maintains  that  it 
promptly  and  fully  disclosed  the  errors 
to  the  Department  as  soon  as  the 
respondent  became  aware  of  such 
errors. 

Moreover,  TR  contends  that  only 
following  receipt  of  the  verification 
outline  on  March  7, 1995,  did  TR's 
officials,  in  the  course  of  preparing  the 
payment  documentation  for  verification, 
see  the  need  to  refer  to  the  actual 
invoices  re-issued  by  TR  America, 
inclusive  of  the  inland  freight.  TR 
maintains  that,  even  if  it  had  realized 
the  need  earlier  to  report  to  the 
Department  the  actual  invoiced  prices 
inclusive  of  the  U.S.  inland  freight 
expenses,  it  would  not  have  changed  the 
way  in  which  the  sales  listing  was 
ultimately  prepared.  TR  states  that,  in 
order  to  be  able  to  provide  a  timely 
response  to  the  Department's 
questionnaire,  it  was  necessary  to  report 
sales  data  as  it  was  reflected  in  TR's 
computer  in  Spain.  Furthermore,  TR 
argues  that  it  was  appropriate  not  to 
report  sales  of  class  "C"  OCTG  and 
couplings  stock  because  these  products 
are  not  covered  in  the  scope  of  the 


investigation.  Finally,  TR  claims  that 
the  errors  and  discrepancies  discovered 
for  the  remaining  sales  data  are 
insignificant  and  offset  each  other. 
Therefore,  the  respondent  requests  that 
the  Department  use  the  information 
gathered  at  verification  as  a  basis  for 
TR's  margin  calculation  in  the  final 
determination. 


DOC  Position 

As  discussed  in  the  BLA  section  of 
this  notice,  the  discrepancies  found  in 
TR's  response  render  it  unusable.  The 
Department,  however,  disagrees  with 
the  petitioners  on  assigning  TR  a  non- 
cooperative  BLA  margin.  Although  much 
of  the  information  found  to  be  deficient 
could  not  be  remedied  at  verification, 
TR  made  a  good  faith  effdrt  by 
responding  to  the  Depa,rtment's 
questionnaire,  by  submitting  a  verifiable 
cost  of  production  questionnaire 
response,  and  by  attempting  to 
cooperate  at  the  sales  verification.  We 
also  believe  that  the  inaccuracy  of  TR's 
responses  is  the  result  of  inadvertent 
errors  in  its  reporting,  and  poor 
verification  preparation,  not  a  lack  of 
cooperation  on  the  part  of  the 
respondent.  Thus,  we  believe  that 
assigning  TR  a  cooperative  BLA  margin 
is  appropriate. 

Because  this  final  determination  is 
based  on  BLA,  all  other  comments  are 
moot. 

Suspension  of  Liquidation 

Pursuant  to  the  results  of  this  final 
determination,  we  will  instruct  the 
Customs  Service  to  require  a  cash 
deposit  or  posting  of  a  bond  equal  to  the 
estimated  final  dumping  margin,  as 
shewn  below  for  entries  of  OCTG  from 
Spain  that  are  entered,  or  withdrawn 
from  warehouse,  for  consumption  from 
the  date  of  publication  of  this  notice  in 
the  Federal  Register.  The  suspension  of 
liquidation  will  remain  in  effect  until 
further  notice. 


Producer/manufacturer/exporter 


Tut»s  Reunidos  S.A 
All  Others 


Margin 
percent- 
age 


11.95 
11.95 


ITC  Notification 

In  accordance  with  section  735(d)  of 
the  Act,  we  have  notified  the  ITC  of  our 
determination.  The  ITC  wall  make  its 
determination  whether  these  imports 
materially  injure,  or  threaten  injury  to, 
a  U.S.  industry  within  75  days  of  the 
publication  of  this  notice,  in  accordance 
with  section  735(b)(3)  of  the  Act.  If  the 
ITC  determines  that  material  injury  or 
threat  of  material  injury  does  not  exist. 


the  proceeding  will  be  terminated  and 
all  securities  posted  as  a  result  of  the 
suspension  of  liquidation  will  be 
refunded  or  canceled.  However,  if  the 
ITC  determines  that  such  injury  does 
exist,  the  Department  will  issue  an 
antidumping  duty  order. 

Notification  to  Interested  Parties 

This  notice  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  order  (APO)  in 
this  investigation  of  their  responsibility 
covering  the  return  or  destruction  of 
proprietary  information  disclosed  under 
APO  in  accordance  with  19  CFR 
353.34(d).  Failure  to  comply  is  a 
violation  of  the  APO. 

This  determination  is  published 
pursuant  to  section  735(d)  of  the  Act  (19 
U.S.C.  1673(d))  and  19  CFR  353.20. 

Dated:  June  19, 1995. 
Susan  G.  Esserman, 

Assistant  Secretary  for  Import 

Administration. 

|FR  Doc.  95-15622  Filed  6-27-95;  8:45  am] 
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Final  Affirmative  Countervailing  Duty 
Determination:  Oil  Country  Tubular 
Goods  ("OCTG")  From  Italy 

agency:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 
EFFECTIVE  DATE:  June  28,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  Wilkniss,  Office  of  Countervailing 
Investigations,  Import  Administration. 
U.S.  Department  of  Commerce,  Room 
3099,  14th  Street  and  Constitution 
Avenue.  NW..  Washington,  DC  20230; 
telephone  (202)  482-0588. 

Final  Determination 

The  Department  determines  that 
benefits  which  constitute  subsidies 
within  the  meaning  of  section  701  of  the 
Tariff  Act  of  1930.  as  amended  ("the 
Act"),  are  being  provided  to 
manufacturers,  producers,  or  exporters 
in  Italy  of  OCTG.  For  information  on  the 
estimated  net  subsidies,  please  see  the 
Suspension  of  Liquidation  section  of 
this  notice. 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  and  to  the 
Department's  regulations  are  references 
to  the  provisions  as  they  existed  on 
December  31.  1994.  References  to  the 
Countervailing  Duties:  Notice  of 
Proposed  Rulemaking  and  Request  for 
Pubhc  Comments,  54  FR  23366  (May  31, 
1989)  (Proposed  Regulations),  which 


has  been  withdrawn,  are  provided 
solely  for  further  explanation  of  the 
Department's  CVD  practice. 

Case  History 

Since  the  publication  of  the 
prelLminarv  determination  in  the 
Federal  Register  (59  FR  61870. 
December  2. 1994),  the  following  events 
have  occurred. 

On  December  23. 1994.  we  aligned  the 
final  countervailing  duty  determination 
in  this  investigation  with  the  final 
determination  in  the  companion 
antidiunping  investigation  of  OCTG 
ftxjm  Italy  (59  FR  66295). 

We  conducted  verification  of  the 
responses  submitted  on  behalf  of  the 
Government  of  Italy  ("GOI").  and 
Dahnine  S.p.A.  ("Dalmine")  from 
January  22  through  January  27. 1995. 

On  April  19. 1995.  we  postponed  the 
final  determination  in  this  case  to  June 
19.  1995  (60  FR  19571). 

On  May  2. 1995  we  received  a  case 
brief  from  respondent.  Neither 
petitioner  nor  respondent  requested  a 
hearing  in  this  investigation. 

Scope  of  Investigation 

For  purposes  of  this  investigation. 
OCTG  are  hollow  steel  products  of 
circular  cross-section,  including  oil  well 
casing,  tubing,  and  drill  pipe,  of  iron 
(other  than  cast  iron)  or  steel  (both 
carbon  and  alloy),  whether  seamless  or 
welded,  whether  or  not  conforming  to 
American  Petroleum  Institute  (API)  or 
non-API  specifications,  whether 
finished  or  unfinished  (including  green 
tubes  and  limited  service  OCTG 
products).  This  scope  does  not  cover 
casing,  tubing,  or  drill  pipe  containing 
10.5  percent  or  more  of  chromium.  The 
OCTG  subject  to  this  investigation  are 
ciurently  classified  in  the  Harmonized 
Tariff  Schedule  of  the  United  States 
(HTSUS)  imder  item  numbers: 
7304.20.10.10.  7304.20.10.20. 
7304.20.10.30,  7304.20.10.40, 
7304.20.10.50,  7304.20.10.60. 
7304.20.10.80,  7304.20.20.10, 
7304.20.20.20,  7304.20.20.30. 
7304.20.20.40.  7304.20.20.50, 
7304.20.20.60,  7304.20.20.80, 
7304.20.30.10.  7304.20.30.20. 
7304.20.30.30,  7304.20.30.40, 
7304.20.30.50,  7304.20.30.60. 
7304.20.30.80,  7304.20.40.10, 
7304.20.40.20,  7304.20.40.30, 
7304.20.40.40,  7304.20.40.50, 
7304.20.40.60.  7304.20.40.80, 
7304.20.50.15,  7304.20.50.30, 
J7304. 20.50.45,  7304.20.50.60, 
7304.20.50.75.  7304.20.60.15, 
7304.20.60.30,  7304.20.60.45. 
7304.20.60.60,  7304.20.60.75. 
7304.20.70.00.  7304.20.80.30, 
7304.20.80.45.  7304.20.80.60. 


7305.20.20.00.  7305.20.40.00. 
7305.20.60.00.  7305.20.80.00, 
7306.20.10.30,  7306.20.10.90. 
7306.20.20.00,  7306.20.30.00, 
7306.20.40.00,  7306.20.60.10, 
7306.20.60.50.  7306.20.80.10.  and 
7306.20.80.50. 

After  the  publication  of  the 
preliminary  determination,  we  foimd 
that  HTSUS  item  numbers 
7304.20.10.00.  7304.20.20.00. 
7304.20.30.00.  7304.20.40.00, 
7304.20.50.10,  7304.20.50.50, 
7304.20.60.10,  7304.20.60.50,  and 
7304.20.80.00  were  no  longer  vahd 
HTSUS  item  numbers.  Accordingly, 
these  numbers  have  been  deleted  from 
the  scope  definition. 

Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  of  this  investigation  is  dispositive. 

Injury  Test 

Because  Italy  is  a  "country  imder  the 
Agreement"  within  the  meaning  of 
section  701(b)  of  the  Act,  the  U.S. 
International  Trade  Commission  ("ITC") 
is  required  to  determine  whether 
imports  of  OCTG  from  Italy  materially 
injure,  or  threaten  material  injury  to,  a 
U.S.  industry.  On  August  3, 1994,  the 
ITC  preliminarily  determined  that  there 
is  a  reasonable  indication  that  an 
industry  in  the  United  States  is  being 
materially  injiu^d  or  threatened  with 
material  injury  by  reason  of  imports 
from  Italy  of  the  subject  merchandise 
(59  FR  42286,  August  17, 1994). 

Corporate  History  of  Respondent 
Dalmine 

Prior  to  its  liquidation  in  1988, 
Finsider  S.p.A.  ("Finsider")  was  the 
holding  company  for  all  state-owned 
steel  companies  in  Italy,  including 
Dalmine.  Dalmine  was  an  operating 
company  wholly  owned  by  Finsider. 
After  Finsider 's  Uquidation,  a  new 
government-owned  holding  compemy, 
ILVA  S.p.A.  ("ILVA"),  was  created. 
ILVA  took  over  the  former  Finsider 
companies,  among  them  Dalmine, 
which  became  a  subsidian."  of  ILVA  in 
1989  when  Finsider's  shareholding  in 
Dalmine  was  transferred  to  ILVA. 

Between  1990  and  1993,  Dalmine 
itself  was  radically  restructured. 
Dalmine  became  a  financial  holding 
company,  with  industrial,  trading,  and 
service  shareholdings.  As  part  of  its 
restructuring,  Dalmine  made  several 
asset  purchases,  sold  two  of  its 
subsidiaries  to  private  parties,  and 
closed  several  manufacturing  facilities. 
As  of  December  31,  1993.  the  Dalmine 
Group  consisted  of  a  holding  company 
(Dahnine  S.p.A.),  four  wholly-owned, 
and  one  majority-owned,  manufacturing 
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companies,  and  a  number  of  sales  and 
service  subsidiaries. 

Ehiring  the  POI,  ILVA  was  owned  by 
the  Istituto  per  la  Ricostruzione 
Industriale  ("IRI"),  a  holding  company 
which  was  wholly-owned  by  the  GOI. 

Spin-offs 

In  its  questionnaire  response.  Dalmine 
reported  that  between  1990  and  1991.  as 
part  of  its  overall  restructuring  process, 
the  company  twice  sold  "productive 
units"  to  private  buyers.  According  to 
Dalmine,  these  sales  involved  facilities 
that  do  not  produce  the  subject 
merchandise.  In  the  preliminary 
determination,  we  determined  that  the 
amount  of  potentially  spun-off  benefits 
was  insignificant.  We  did  not  learn 
anything  at  verification  that  would  lead 
us  to  reverse  this  determination. 
Therefore,  we  have  not  reduced  the 
subsidies  allocated  to  sales  of  the 
subject  merchandise.  (See  Final 
Concurrence  Memorandum  dated  June 
19.  1995). 

Equityworthiness 

Petitioner  has  alleged  that  Dalmine 
was  unequityworthy  in  1989,  the  year  it 
received  an  indirect  equity  infusion 
from  the  GOI.  through  ILVA  S.p.A. 
("ILVA").  and  that  Ae  equity  infusion 
was.  therefore,  inconsistent  with 
commercial  considerations. 

In  accordance  with  §  355.44(e)(1)  of 
the  Proposed  Regulations 
(Countervailing  Duties;  Notice  of 
Proposed  Rulemaking  and  Request  for 
Public  Comments  ("Proposed 
Regulations").  54  FR  23366,  May  31, 
1989)),  we  preliminarily  determined 
that  ILVA's  purchase  of  Dalmine's 
shares  was  consistent  with  commercial 
considerations  because  Dalmine 
provided  evidence  that  private 
investors,  unrelated  to  Dalmine  or  the 
GOI.  purchased  a  significant  percentage 
of  the  1989  equity  offering,  on  the  same 
terms  as  ILVA.  We  did  not  learn 
anything  at  verification  that  would  lead 
us  to  reverse  this  finding.  Therefore,  the 
Department  determines  that  ILVA's 
purchase  of  Dalmine's  shares  was 
consistent  with  commercial 
considerations. 

Creditworthiness 

Petitioner  has  alleged  that  Dalmine 
was  uncreditworthy  in  every  year 
between  1979  and  1993.  In  accordance 
with  §  355.44(b)(6)(i)  of  the  Proposed 
Regulations,  we  preliminarily 
determined  that  Dalmine  was 
creditworthy  from  1979  to  1993.  In 
making  this  determination  we  examined 
Dalmine's  current,  quick,  times  interest 
earned,  and  debt-to-equity  ratios,  in 
addition  to  its  profit  margin. 


Specifically,  although  a  number  of  the 
financial  indicators  are  weak  for  certain 
years,  none  of  the  indicators  are  weak 
over  the  medium  or  long  term,  and 
when  examined  together  on  a  yearly 
basis,  the  indicators  support  the 
determination  that  Dalmine  was 
creditworthy  in  every  year  examined. 
(See  also  Creditworthy  Memorandum. 
November  18,  1994).  In  addition, 
Dalmine  received  long-term, 
commercial  loans  from  private  lenders 
in  several  of  the  years  examined. 

We  did  not  learn  anything  new  at 
verification  that  would  lead  us  to 
reconsider  our  preliminary 
determination.  Therefore,  we  continue 
to  find  that  Dalmine  was  creditworthy 
bom  1979  to  1993. 

Benchmarks  and  Discount  Rates 

Dalmine  did  not  take  out  any  long- 
term,  fixed-rate,  lire-denominated  loans 
in  any  of  the  years  of  the  government 
loans  under  investigation.  Therefore,  in 
accordance  with  §  355.44(b)(4)  of  the 
Proposed  Regulations,  in  our 
preliminary  determination  we  used,  as 
the  benchmark  interest  rate,  the  Bank  of 
Italy  reference  rate  which  was 
determined  in  Final  Affirmative 
Countervailing  Duty  Determinations: 
Certain  Steel  Products  from  Italy 
("Certain  Steel  from  Italy").  58  FR, 
37327  (July  9,  1993),  to  be  both  the  best 
approximation  of  the  cost  of  long-term 
borrowing  in  Italy  and  the  only  long- 
term  fixed  interest  rate  commonly 
available  in  Italy.  We  also  used  this  rate 
as  the  discount  rate  for  allocating  over 
time  the  benefit  from  non-recurring 
grants  for  the  same  reasons  as  explained 
in  Final  Affirmative  Countervailing 
Duty  Determination:  Certain  Steel 
Products  bom  Spain,  58  FR  37374. 
37376  (July  9.  1993). 

At  verification,  we  learned  that  the 
Bank  of  Italy  reference  rate  reflects  the 
cost  for  ItaUan  banks  to  borrow  long- 
term  funds.  Therefore,  the  reference  rate 
does  not  incorporate  the  mark-up  a  bank 
would  charge  a  corporate  client  when 
meiking  a  long-term  loan.  Long-term 
corporate  interest  rate  data  is  not 
available  in  Italy.  Accordingly,  we  have 
adjusted  the  reference  rate  used  in  the 
preliminary  determination  upward  to 
reflect  the  mark-up  an  Italian  bank 
would  charge  a  corporate  customer. 

In  order  to  approximate  this  mark-up, 
we  calculated  the  difference  between 
the  average  short-term  corporate 
borrowing  rate  in  Italy  and  the  average 
interest  rate  on  short-term  Italian  < 

gayernment  debt,  for  each  year  in  which 
Dalmine  received  long-term  lire  loans  or 
non-recurring  grants  from  the 
government.  We  then  added  this  mark- 
up to  the  Italian  reference  rate  used  in 


the  preliminary  determination  to 
approximate  an  average  long-term 
corporate  benchmark  interest  rate.  We 
also  used  these  rates  as  the  discount 
rates  for  allocating  over  time  the  benefit 
fi-om  non-recurring  grants.  See  Certain 
Steel  Products  from  Spain.  58  FR  at 
37376. 

For  long-term  loans  denominated  in 
other  currencies,  we  used,  as  the 
benchmark  interest  rate,  an  average 
long-term  fixed  interest  rate  for  loans 
denominated  in  the  same  currency.  (See 
section  E — Article  54  Loans  below.) 

Calculation  Methodology 

For  purposes  of  this  determination, 
the  period  for  which  we  are  measuring 
subsidies  (the  POI)  is  calendar  year 
1993.  In  determining  the  benefits 
received  under  the  various  programs 
described  below,  we  used  the  following 
calculation  methodology.  We  first 
calculated  the  benefit  attributable  to  the 
POI  for  each  countervailable  program, 
using  the  methodologies  described  in 
each  program  section  below.  For  each 
program,  we  then  divided  the  benefit 
attributable  to  Dalmine  in  the  POI  by 
Dalmine's  total  sales  revenue,  as  none  of 
the  programs  was  limited  to  either 
certain  subsidiaries  or  products  of 
Dalmine.  Next,  we  added  the  benefits 
for  all  programs,  including  the  benefits 
for  programs  which  were  not  allocated 
over  time,  to  arrive  at  Dalmine's  total 
subsidy  rate.  Because  Dalmine  is  the 
only  respondent  company  in  this 
investigation,  this  rate  is  also  the 
country-wide  rate. 

Based  upon  our  analysis  of  the 
petition,  the  responses  to  our 
questionnaires,  verification,  and 
comments  by  interested  parties,  we 
determine  the  following: 

I.  Programs  Determined  to  be 
Countervailable 

A.  Benefits  Provided  under  Law  675/77 

Law  675/77  was  enacted  to  bring 
about  restructuring  and  reconversion  in 
the  following  industrial  sectors:  (1) 
Electronic  technology;  (2)  the 
manufacturing  industry;  (3)  the  agro- 
food  industry;  (4)  the  chemical  industry; 
(5)  the  steel  industry;  (6)  the  pulp  and 
paper  industry;  (7)  the  fashion  sector; 
and  (8)  the  automobile  and  aviation 
sectors.  Law  675/77  also^sought  to 
promote  optimal  exploitation  of  energy 
resources,  and  ecological  and 
environmental  recovery. 
»      A  primary  goal  of  this  legislation  was 
to  bring  all  government  industrial 
assistance  programs  under  a  single  law 
in  order  to  develop  a  system  to  replace 
indiscriminate  and  random  public 
intervention  by  the  GOI.  Other  goals 


were  (1)  to  reorganize  and  develop  the 
industrial  sector  as  a  whole;  (2)  to 
increase  employment  in  the  South;  and 
(3)  to  maintain  employment  in 
depressed  areas.  AJnong  other  measures 
taken,  the  Interministerial  Committee 
for  the  Coordination  of  Industrial  Policy 
("CIPI")  was  created  as  a  result  of  Law 
675/77.  CIPI  approves  individual 
projects  in  each  of  the  industrial  sectors 
listed  above. 

Six  main  programs  were  provided 
under  Law  675/77:  (1)  Interest 
contributions  on  bank  loans;  (2) 
mortgage  loans  provided  by  the  Ministry 
of  Industry  at  subsidized  interest  rates; 
3)  interest  contributions  on  funds 
raised  by  bond  issues;  (4)  capital  grants 
for  projects  in  the  South;  (5)  personnel 
retraining  grants;  and  (6)  VA'T 
reductions  on  purchases  of  capital 
goods  by  companies  in  the  South. 
Dalmine  reported  that  it  received 
benefits  under  items  (1),  (2),  and  (5) 
above. 

In  its  response,  the  GOI  asserts  that 
the  steel  and  automobile  industries  did 
not  receive  a  "disproportionate"  share 
of  benefits  associated  with  interest 
contributions  when  the  extent  of 
investment  in  those  industries  is 
compared  to  the  extent  of  investment  in 
other  industries.  However,  in  keeping 
with  past  practice,  we  did  not  consider 
the  level  of  investment  in  the  the 
individual  industries  receiving  benefits 
mder  Law  675/77.  Instead,  we  followed 
uhe  analysis  outlined  in  Final 
.\ffirmative  Countervailing  Duty 
Determination:  Grain-Oriented 
Electrical  Steel  from  Italy  (Grain- 
Oriented  Electrical  Steel),  59  FR  18357 
(April  18,  1994).  and  Final  Affirmative 
Countervailing  Duty  Determination: 
Certain  Steel  Products  from  Brazil.  58 
FR  37295.  37295  (July  9.  1993).  of 
comparing  the  share  of  benefits  received 
by  the  steel  industry  to  the  collective 
share  of  benefits  provided  to  other  users 
of  the  programs. 

According  to  the  information 
provided  by  the  GOI,  of  the  eight 
industrial  sectors  eligible  for  benefits 
under  Law  675/77.  the  two  dominant 
users  of  the  interest  contribution 
program  were  (1)  the  Italian  auto 
industry  which  accounted  for  34 
percent  of  the  benefits,  and  (2)  the 
Italian  steel  industry  which  accounted 
for  33  percent  of  the  benefits.  Likewise, 
with  respect  to  the  mortgage  loans,  the 
two  dominant  users  were  the  auto  and 
steel  industries  which  received  45 
percent  and  31  percent  of  the  benefits, 
respectively. 

In  light  of  the  above  evidence,  we 
determine  that  the  steel  industry  was  a 
dominant  user  of  both  the  interest 
contribution  and  the  mortgage  loan 


programs  under  Law  675/77.  (See 
section  355.43(b)(2)(iii)  of  the  Proposed 
Regulations).  Therefore,  we  determine 
that  benefits  received  by  Dalmine  under 
these  programs  are  being  provided  to  a 
specific  enterprise  or  industry  or  group 
of  enterprises  or  industries.  On  this 
basis,  we  find  Law  675/77  financing  to 
be  countervailable  to  the  extent  that  it 
is  granted  on  terms  inconsistent  v^rith 
commercial  considerations. 

Under  the  interest  contribution 
program,  Italian  commercial  banks 
provided  loans  to  industries  designated 
under  Law  675/77.  The  interest  owed  by 
the  recipient  companies  was  partially 
offset  by  interest  contributions  bom  the 
GOI.  Dalmine  received  bank  loans  with 
interest  contributions  under  Law  675/77 
which  were  outstanding  in  the  POI. 

Because  the  GOI  interest 
contributions  were  automatically 
available  when  the  loans  were  taken 
out,  we  consider  the  contributions  to 
constitute  reductions  in  the  interest 
rates  charged,  rather  than  grants  (see 
Certain  Steel  from  Italy  at  37335). 

At  verification,  we  established  that 
Dalmine  had  repaid  each  of  the  loans  it 
received  under  this  program  in  June 
1994.  We  fiulher  found  that  Dalmine 
had  not  yet  received  a  portion  of  the 
interest  contributions  originally  owed  to 
it  by  the  GOI  under  this  program,  due 
to  delays  in  GOI  approval  of  several 
Dalmine  internal  asset  transfers.  Finally, 
we  established  that  Dalmine  had  paid 
interest  on  each  of  the  loans  during  the 
loan  grace  periods,  contrary  to  what 
Dalmine  reported  in  its  questionnaire 
responses. 

Dalmine  argues  that  the  GOI 
terminated  the  subsidized  loan  portion 
of  this  program  in  1982,  and  that 
Dalmine  repaid  each  of  the  loans  in  June 
1994,  after  the  POI,  but  before  the 
publication  of  the  preliminary 
determination.  Consequently,  Dalmine 
contends,  no  further  benefits  can  accrue 
to  Dalmine  under  this  program. 
Therefore,  according  to  Dalmine,  the 
Department  should,  in  accordance  with 
the  Department's  policy  to  take 
program-wide  changes  into  account  in 
setting  the  duty  deposit  rate,  set 
Dalmine's  deposit  rate  for  this  program 
to  zero. 

Contrary  to  Dalmine's  assertion,  we 
determine  that  the  termination  of  the 
subsidized  loan  portion  of  this  program 
does  not  constitute  a  program-wide 
change  as  defined  in  §  355.50(b)(1)  of 
the  Proposed  Regulations.  Specifically, 
although  Dalmine  has  repaid  the  loans 
it  received  imder  the  program,  there 
could  be  other  Italian  companies  with 
loans  that  are  still  outstanding. 
Therefore,  despite  termination  of  the 
program  in  1982.  there  may  still  be 


residual  benefits  imder  the  program. 
Under  our  program-wide  change  policy, 
the  change  at  issue  cannot  be  limited  to 
individual  firms.  Consequently,  we 
determine  that  the  "termination"  of  the 
subsidized  loan  portion  of  this  program 
does  not  constitute  a  program-wide 
change.  See  Final  Affirmative 
Countervailing  Duty  Determination  and 
Countervailing  Duty  Orders;  Certain 
Welded  Carbon  Steel  Pipe  and  Tube 
Products  From  Argentina  (Argentine 
Pipe).  53  FR  37619  (September  27. 
1988);  §  355.50(b)(1)  of  the  Proposed 
Regulations. 

Alternatively,  Dalmine  claims  that  the 
Department  should  recalculate  the 
benefits  under  this  program  to  reflect 
the  delayed  receipt  of  GOI  interest 
contributions,  as  well  as  Dalmine's 
payment  of  grace  period  interest. 

With  respect  to  the  grace  period,  we 
have  adjusted  our  calculations  to  reflect 
that  Dalmine  paid  interest  during  that 
time,  as  established  at  verification. 
However,  we  are  treating  the  interest 
contributions  as  countervailable  on  the 
date  Dalmine  made  the  corresponding 
interest  payments,  despite  any  delay  in 
receipt  by  Dalmine.  This  is  because 
Dalmine's  entitlement  to  the  interest 
contributions  was  automatic  when  it 
made  the  interest  payments.  Thus,  we 
and.  for  purposes  of  benefit  calculation, 
that  the  interest  contributions  were 
received  at  the  time  the  interest 
payments  were  made.  See  Steel  Wire 
Nails  fi-om  New  Zealand.  52  FR  37196 
1987). 

Under  the  mortgage  loan  program,  the 
GOI  provides  long-term  loans  at 
subsidized  interest  rates.  Dalmine 
received  financing  under  this  program 
which  was  outstanding  in  the  POI. 

To  determine  whether  these  programs 
conferred  a  benefit,  we  compared  the 
effective  interest  rate  paid  by  Dalmine  to 
ihe  benchmark  interest  rate,  discussed 
above.  Based  on  this  comparison,  we 
determine  that  the  financing  provided 
under  these  programs  is  inconsistent 
with  commercial  considerations,  i.e.,  on 
terms  more  favorable  than  the 
benchmark  financing. 

To  calculate  the  benefit  from  these 
programs,  we  used  our  standard  long- 
term  loan  methodology  as  described  in 
§  355.49(c)(1)  of  the  Proposed 
Regulations.  We  then  divided  the 
benefit  allocated  to  the  POI  for  each 
program  by  Dalmine's  total  sales  in 
1993.  On  this  basis,  we  determine  the 
net  subsidy  from  these  programs  to  be 
0.46  percent  ad  valorem  for  all 
manufacturers,  producers,  and  exporters 
in  Italy  of  the  subject  merchandise. 

With  respect  to  retraining  grants 
provided  to  Dalmine  under  Law  675/77. 
it  is  the  Department's  practice  to  treat 
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training  benefits  as  recurring  grants. 
(See  Certain  Steel  General  Issues 
Appendix  at  37226).  Since  the  only 
grant  reported  under  this  program  was 
received  by  Dalmine  in  1986,  any 
benefit  to  Dalmine  as  a  result  of  this 
grant  cannot  be  attributed  to  the  POI. 
Therefore,  we  determine  that  retraining 
benefits  provided  under  Law  675/77 
conferred  no  benefit  to  Dalmine  during 
the  POI. 

B.  Grants  Under  Law  193/84 

According  to  the  GOI,  Articles  2,3, 
and  4  of  Law  193/84  provide  for 
subsidies  to  close  steel  plants.  As  stated 
in  Art.  20  of  Uw  N.  46  of  17/2/1982, 
steel  enterprises,  including  enterprises 
producing  seamless  pipes,  welded 
pipes,  conduits  and  welded  pipes  for 
water  and  gas,  are  the  recipients  of  these 
subsidies.  As  benefits  under  this 
program  are  limited  to  the  steel 
industry,  we  determine  that  Law  193/84 
is  de  jure  specific  and,  therefore, 
countervailable. 

At  verification,  we  found  that 
Dalmine  received  an  additional  benefit 
imder  this  program  not  reported  in  its 
questionnaire  responses.  We  have 
included  this  additional  benefit  in  our 
calculation  of  the  benefits  received  by 
Dalmine  under  this  program. 

To  calculate  the  benefit  during  the 
POI.  we  used  our  standard  grant 
methodology  (see  §  355.49(b)  of  the 
Proposed  Regulations).  We  then  divided 
the  benefits  attributable  to  Dalmine 
under  Law  193/84  in  the  POI  by 
Dalmine's  total  sales.  On  this  basis,  we 
determine  the  estimated  net  subsidy  to 
be  0.81  percent  ad  valorem  for  all 
manufacturers,  producers,  and  exporters 
in  Italy  of  the  subject  merchandise. 

C.  Exchange  Rate  Guarantee  Program 

This  program,  which  was  enacted  by 
Law  796/76.  provides  exchange  rate 
guarantees  on  foreign  currency  loans 
from  the  European  Coal  and  Steel 
Community  ("ECSC")  and  The  Council 
of  European  Resettlement  Fimd 
("CER").  Under  the  program,  repayment 
amounts  are  calculated  by  reference  to 
the  exchange  rate  in  effect  at  the  time 
the  loan  is  agreed  upon.  The  program 
sets  a  ceiling  and  a  floor  on  repayment 
to  limit  the  effect  on  the  borrower  of 
exchange  rate  changes  over  time.  For 
example,  if  the  lire  depreciates  five 
percent  against  the  DM  (the  currency  in 
which  the  loan  is, taken  out),  borrowers 
would  normally  find  that  they  would 
have  to  repay  five  percent  more  (in  lire 
terms).  However,  under  the  Exchange 
Rate  Guarantee  Program,  the  ceiling 
would  act  to  limit  the  increased 
repayment  amount  to  two  percent. 
There  is  also  a  floor  in  the  program 


which  would  apply  if  the  Ure 
appreciated  against  the  DM.  The  floor 
would  limit  any  windfall  to  the 
borrower. 

In  Grain-Oriented  Electrical  Steel,  the 
Department  found  this  program  to  be 
not  countervailable  because  of 
incomplete  information  regarding  the 
specificity  of  the  program.  The 
Department  stated  that,  because  the 
determination  was  reached  while 
lacking  certain  important  information, 
the  finding  of  non-countervailability 
would  not  carry  over  to  future 
investigations. 

In  this  investigation,  information 
provided  by  the  GOI  shows  that  the 
steel  industry  received  25%  of  the 
benefits  under  the  program. 
Furthermore,  at  verification,  we  found 
that  in  the  years  Dalmine  took  out  loans 
on  which  it  received  exchange  rate 
guarantees  under  this  program,  the  steel 
industry  received  virtually  all  the 
benefits  imder  the  program.  Based  on 
this  information,  the  Department 
determines  that  the  steel  industry  was  a 
dominant  user  of  exchange  rate 
guarantees  luider  Law  796/76  and,  thus, 
that  benefits  received  by  Dalmine  under 
this  law  are  being  provided  to  a  specific 
enterprise  or  industry  or  group  of 
enterprises  or  industries.  (See 
§  355.43(b){2)(iii)  of  the  Proposed 
Regulations).  Therefore,  we  determine 
that  the  exchange  rate  guarantees 
offered  under  the  program  are 
countervailable  to  the  extent  they  are 
provided  on  terms  inconsistent  with 
commercial  considerations. 

Dalmine  provided  information  that  it 
could  have  purchased  an  exchange  rate 
guarantee  from  commercial  sources. 
However,  Dalmine's  information 
pertained  to  1993,  not  to  the  period 
when  the  government  guarantees  were 
provided.  The  GOI's  response  indicates 
that  commercial  exchange  rate 
guarantees  were  not  available  in  1986, 
the  year  in  which  the  loans  and  the 
guarantees  were  received.  Therefore,  we 
determine  the  benefit  to  be  the  total 
amount  of  payments  to  Dalmine  made 
during  the  POI  by  the  GOI.  (Because  the 
amount  the  government  will  pay  in  any 
given  year  will  not  be  known  until  that 
year,  benefits  can  only  be  calculated  on 
a  year-by-year  basis.)  We  divided  the 
GOI's  payments  in  1993  by  Dalmine's 
1993  total  sales.  On  this  basis,  we 
determine  the  estimated  net  subsidy 
from  this  program  to  be  0.20  percent  ad 
valorem  for  all  manufacturers, 
producers,  and  exporters  in  Italy  of  the 
subject  merchandise. 


n.  Programs  Determined  To  Be  Not 
Countervailable 

A.  1988/89  Equity  Infusion 

In  November  1989,  Dalmine 
completed  an  equity  rights  offering 
which  allowed  existing  shareholders  to 
purchase  7  new  shares  for  every  10 
shares  they  already  owned.  The  new 
shares  were  offered  at  a  price  of  LIT  300 
per  share.  At  that  time,  U.VA  owned 
81.7  percent  of  Dalmine's  equity,  with 
the  remaining  18.3  percent  owned  by 
private  investors.  Pursuant  to  the  rights 
offering,  ILVA  subscribed  to  its  full 
allotment  of  the  new  shares  issued.  The 
remainder  of  the  new  shares  were 
purchased  by  private  shareholders.  All 
shares  were  purchased  at  LIT  300  per 
share. 

Petitioner  argues  that,  although 
Dalmine's  shares  were  nomimdly 
publicly  traded,  the  vast  majority  of 
Dalmine  shares  were  indirectly  owned 
by  the  GOI  and,  therefore,  shares  were 
not  purchased  in  adequate  volume  by 
private  investors  to  establish  a  valid 
benchmark.  Specifically,  petitioner 
contends  that,  in  1991,  ILVA  owned 
99.9  percent  of  Dalmine  and,  therefore, 
Dalniine's  shares  were  in  fact  not 
publicly  traded.  Consequently,  because 
essentially  no  private  purchases  were 
being  made,  the  market  price  at  the  time 
of  the  equity  infusion  caimot  serve  as  a 
valid  benchmark.  Furthermore, 
petitioner  asserts  that  it  is  highly  Ukely 
that  the  remaining  shares  not  piuchased 
by  ILVA  were  purchased  indirectly  by 
the  GOI  through  other  holding 
companies. 

In  response  to  our  questionnaire, 
Dalmine  provided  a  list  of  all 
purchasers  of  shares  in  the  1989 
offering.  There  was  no  evidence  to 
indicate  that  the  shares  not  purchased 
by  ILVA  were  purchased  by  other 
government  controlled  or  owned 
entities,  as  petitioner  suggests. 
Moreover,  the  extent  of  ILVA's 
ownership  in  1991  is  not  relevant  to  the 
choice  of  a  benchmark  for  the  equity 
investment  in  1989. 

Therefore,  in  our  preliminarily 
determination,  we  determined  that, 
because  18.3  percent  of  the  equity 
infusion  was  purchased  by  private 
shareholders,  the  sale  of  these  shares 
provides  the  market-determined  price 
for  Dalmine's  equity.  Furthermore,  in 
accordance  vdth  §  355.44(e)(1)  of  the 
Department's  Proposed  Regulations,  we 
preliminarily  determined  that  the  equity 
infusion  is  not  countervailable  because 
the  market-determined  price  for  equity 
purchased  from  Dalmine  is  not  less  than 
the  price  paid  by  ILVA  for  the  same 
form  of  equity.  We  did  not  learn 
anything  at  verification  that  would  lead 


us  to  reconsider  our  preliminary 
determination.  Therefore,  we  continue 
to  find  that  the  equity  infusion  is  not 
countervailable. 

B.  European  Social  Fund  ("ESF")  Grants 

The  ESF  was  established  by  the  1957 
European  Economic  Community  Treaty 
to  increase  employment  and  help  raise 
worker  living  standards. 

As  described  in  Grain-Oriented 
Electrical  Steel,  the  ESF  receives  its 
funds  from  the  EC's  general  budget  of 
which  the  main  revenue  sources  are 
customs  duties,  agricultural  levies, 
value-added  taxes  collected  by  the 
member  states,  and  other  member  state 
contributions. 

The  member  states  are  responsible  for 
selecting  the  projects  to  be  funded  by 
the  EC.  The  EC  then  disburses  the  grants 
to  the  member  states  which  manage  the 
funds  and  implement  the  projects. 
According  to  the  EC,  ESF  grants  are 
available  to  (1)  people  over  25  who  have 
been  unemployed  for  more  than  12 
months;  (2)  people  under  25  who  have 
reached  the  minimum  school-leaving 
age  and  who  are  seeking  a  job;  and  (3) 
certain  workers  in  rural  areas  and 
regions  characterized  by  industrial 
decline  or  lagging  development. 

The  GOI  has  stated  that  the  ESF  grants 
received  by  Italy  have  been  used  for 
vocational  training.  Certain  regions  in 
the  South  are  also  eligible  for  private 
sector  re-entry  and  retraining  schemes. 
Since  1990,  the  vocational  training 
grants  have  been  available  to 
unemployed  youths  and  long-term 
imemployed  adults  all  over  Italy, 
according  to  the  GOI.  Before  1990, 
however,  the  GOI  gave  preference  to 
certain  regions  in  Italy. 

In  Grain-Oriented  Electrical  Steel,  we 
determined  that  this  program  was  not 
regionally  specific  and  not  otherwise 
limited  to  a  specific  enterprise  or 
industry,  or  group  of  enterprises  or 
industries.  Furthermore,  we  noted  that 
to  the  extent  there  is  a  regional 
preference  [i.e.,  southern  Italy)  in  the 
distribution  of  ESF  benefits,  it  has  not 
resulted  in  a  countervailable  benefit  to 
the  production  of  the  subject 
merchandise,  which  is  produced  in 
northern  Italy. 

Information  provided  by  the  GOI  in 
this  investigation  is  consistent  with  the 
information  provided  in  Grain-Oriented 
Electrical  Steel.  Therefore,  we 
determine  that  this  program  is  not 
limited  to  a  specific  enterprise  or 
industry,  or  group  of  enterprises  or 
industries,  and  therefore,  is  not 
countervailable. 


C.  ECSC  Article  54  Loans 

Under  Article  54  of  the  1951  ECSC 
Treaty,  the  European  Commission 
provides  loans  directly  to  iron  and  steel 
companies  for  modernization  and  the 
purchase  of  new  equipment.  The  loans 
finance  up  to  50  percent  of  an 
investment  project.  The  remaining 
financing  needs  must  be  met  from  other 
sources.  The  Article  54  loan  program  is 
financed  by  loans  taken  by  the 
Commission,  which  are  then  re-lent  to 
iron  and  steel  companies  in  the  member 
states  at  a  slightly  higher  interest  rate 
than  that  at  which  the  Commission 
obtained  them. 

Consistent  with  the  Department's 
finding  in  Grain-Oriented  Electrical 
Steel,  we  determine  that  this  program  is 
limited  to  the  iron  and  steel  industry. 
As  a  result,  loans  under  this  program  are 
specific. 

Of  the  Article  54  loans  Dalmine  had 
outstanding  during  the  POI.  some  were 
denominated  in  U.S.  dollars  and  others 
were  in  Dutch  guilders  ("NLG").  To 
determine  whether  the  loans  were 
provided  on  terms  inconsistent  with 
commercial  considerations,  we  used  the 
benchmark  interest  rates  for  the 
currencies  in  which  the  loans  were 
denominated.  That  is,  for  the  U.S.  dollar 
loans  we  used  the  average  interest  rate 
on  long-term  fixed-rate  U.S.  dollar  loans 
obtained  in  the  United  States,  as 
reported  by  the  Federal  Reserve.  For  the 
NLG  denominated  loan,  we  used  the 
average  long-term  bond  rate  for  private 
borrowers  in  the  Netherlands,  as 
reported  by  the  Organization  for 
Economic  Cooperation  and 
Development  ("OECD"). 

Because  the  interest  rates  paid  on 
Dalmine's  Article  54  loans  are  higher 
than  the  benchmark  interest  rates,  the 
Department  determines  that  loans 
provided  xmder  this  program  are  not 
inconsistent  with  commercial 
considerations  and,  therefore,  not 
countervailable. 

D.  1989  Provisional  Payment  in 
Connection  with  1989  Equity  Infusion 

In  March  1989,  ILVA  made  a  payment 
to  Dalmine  in  anticipation  of  purchasing 
new  shares  in  Dalmine.  The  payment 
was  provisional  in  nat\u«  because  EC 
authorization  of  the  capital  increase  was 
necessary  and,  if  authorization  was  not 
granted,  the  money  would  have  been 
repaid  to  ILVA.  The  capital  increase  was 
not  finalized  until  November  1989,  due 
to  delays  in  EC  approval.  At  that  time, 
the  payment  became  equity  capital. 

Consistent  with  the  Department's 
position  in  Grain-Oriented  Electrical 
Steel,  we  determine  that  the  funds 
provided  by  ILVA  to  Dalmin^are 
countervailable. 


Dining  the  period  March-November 
1989,  Dalmine  had  use  of  the  money 
and  paid  no  interest  on  it.  Therefore,  we 
have  treated  the  funds  provided  by 
ILVA  to  Dalmine  as  an  interest-fi«ie 
short-term  loan  from  March  1989  to 
November  1989. 

Because  any  benefit  from  this  interest- 
bee  loan  would  be  allocable  entirely  to 
1989,  no  benefit  is  attributable  to  the 
POI. 

m.  Programs  Determined  To  Be  Not 
Used 

We  established  at  verification  that  the 
following  programs  were  not  used 
during  the  POI. 

1 .  Preferential  IMl  Export  Financing 
Under  Law  227/77. 

2.  Preferential  Insurance  Under  Law 
227/77. 

3.  Retraining  Grants  under  Law  181/ 
89. 

4.  Benefits  under  ECSC  Article  56. 

Verification 

In  accordance  with  section  776(b)  of 
the  Act,  we  verified  the  information 
used  in  making  our  final  determination. 
We  followed  standard  verification 
procedures,  including  meeting  with 
government  and  company  officials, 
examination  of  relevant  accounting 
records  and  examination  of  original 
source  documents.  Our  verification 
results  are  outlined  in  detail  in  the 
public  versions  of  the  verification 
reports,  which  are  on  file  in  the  Central 
Records  Unit  (Room  B-099  of  the  Main 
Commerce  Building). 

Suspension  of  Liquidation 

In  accordance  with  our  affirmative 
preliminary  determination,  we 
instructed  the  U.S.  Customs  Service  to 
suspend  liquidation  of  all  entries  of 
OCTG  from  Italy,  which  were  entered  or 
withdrawn  from  warehouse  for 
consimiption,  on  or  after  December  2. 
1994,  the  date  our  preliminary 
determination  was  published  in  the 
Federal  Register.  This  final 
countervailing  duty  determination  was 
aligned  with  the  final  antidumping  duty 
determination  of  OCTG  from  Italy, 
pursuant  to  section  606  of  the  Trade  and 
Tariff  Act  of  1984  (section  705(a)(1)  of 
the  Act). 

Under  article  5,  paragraph  3  of  the 
GATT  subsidies  Code,  provisional 
measiues  cannot  be  imposed  for  more 
than  120  days  without  a  final 
affirmative  determination  of 
subsidization  and  injury.  Therefore,  we 
instructed  the  U.S.  Customs  Service  to 
discontinue  the  suspension  of 
liquidation  on  the  subject  merchandise 
entered  on  or  after  April  1,  1995,  but  to 
continue  the  suspension  of  liquidation 
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of  all  entries,  or  withdrawals  from 
warehouse,  for  consumption  of  the 
subject  merchandise  between  November 
28, 1994,  and  March  31.  1995.  We  will 
reinstate  suspension  of  liquidation 
under  section  703(d)  of  the  Act,  if  the 
ITC  issues  a  final  affirmative  injury 
determination,  and  will  require  a  cash 
deposit  of  estimated  countervailing 
duties  for  such  entries  of  merchandise 
in  the  amounts  indicated  below. 

OCTG 

Country-Wide  Ad  Valorem  Rate  147  percent 

ITC  Notification 

In  accordance  with  section  705(c)  of 
the  Act.  we  have  notified  the  ITC  of  our 
determination.  The  ITC  will  make  its 


determination  whether  these  imports 
materially  injure,  or  threaten  injury  to, 
a  U.S.  industry  within  45  days  of  the 
publication  of  this  notice.  If  the  ITC 
determines  that  material  injury  or  threat 
of  material  injury  does  not  exist,  the 
proceeding  will  be  terminated  and  all 
securities  posted  as  a  result  of  the 
suspension  of  liquidation  will  be 
refunded  or  cancelled.  However,  if  the 
ITC  determines  that  material  injury  or 
threat  of  material  injury  does  exist,  the 
Department  will  issue  a  coimtervailing 
duty  order. 

Return  or  Destruction  of  Proprietary 
Information 

This  notice  serves  as  the  only 
reminder  to  parties  subject  to 


Administrative  Protective  Order  (APO) 
of  their  responsibility  concerning  the 
return  or  destruction  of  proprietary 
information  disclosed  under  APO  in 
accordance  with  19  CFR  355.34(d). 
Failure  to  comply  is  a  violation  of  the 
APO. 

This  determination  is  published 
pursuant  to  section  705(d)  of  the  Act 
and  19  CFR  355.20(a)(4). 

Dated:  June  29,  1995. 
Susan  G.  Esserman, 

Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  95-15623  Filed  6-27-95;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  Refugee  Resetttement 

45  CFR  Part  400 

Refugee  Resettlement  Program: 
Requirements  for  Employability 
Services,  Job  Search,  and 
Employment;  Refugee  Medical 
Assistance;  Refugee  Social  Services; 
Targeted  Assistance  Services;  and 
Federal  Funding  for  Administrative 
Costs 

agency:  Administration  for  Children 
and  Families  (ACF).  Office  of  Refugee 
Resettlement,  HHS. 
action:  Final  rule. 


SUMMARY:  This  rule  amends  or  clarifies 
current  requirements  governing 
employability  services,  job  search, 
employment,  refugee  medical 
assistance,  social  services,  and  Federal 
funding  for  State  administrative  costs 
and  would^tablish  requirements  for 
the  targeted  assistance  program. 

A  proposed  rule  was  published  in  the 
Federal  Register  on  August  12, 1994  (59 
FR  41417).  Some  changes  have  been 
made  and  clarifications  provided  in  this 
final  regulation  after  consideration  of 
the  written  comments  received. 
EFFECTIVE  DATE:  October  1,  1995. 
ADDRESSES:  Office  of  Refugee 
Resettlement,  Administration  for 
Children  and  Families.  Department  of 
Health  and  Human  Services,  370 
L'Enfant  Promenade  S.W.,  6th  Floor, 
Washington.  D.C.  20447, 
FOR  FURTHER  INFORMATION  CONTACT: 
Toyo  A.  Biddle,  (202)  401-9253. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Refugee  Act  of  1980  amended  the 
Immigration  and  Nationality  Act  (INA) 
to  create  a  domestic  refugee  resettlement 
program  to  provide  assistance  and 
services  to  refugees  resettling  in  the 
United  States.  With  the  enactment  of 
this  legislation,  the  Office  of  Refugee 
Resettlement  (ORR)  issued  a  series  of 
regulations,  at  45  CFR  Part  400,  to 
establish  comprehensive  requirements 
for  a  State-administered  Refugee 
Resettlement  Program  (RRP),  beginning 
with  the  publication  on  September  9. 
■  1980  (45  FR  59318)  of  a  regulation 
governing  State  plan  and  reporting 
requirements.  Subsequent  regulations 
covered  cash  and  medical  assistance 
and  Federal  funding,  published  March 
12, 1982  (47  FR  10841);  grants  to  States, 
child  welfare  services  (including 
services  to  unaccompanied  minors),  and 
Federal  funding  for  State  expenditures. 


published  January  30,  1986  (51  FR 
3904);  and  cash  and  medical  assistance, 
requirements  for  employabiUty  services, 
job  search,  and  employment,  and 
refugee  social  services  published 
February  3, 1989  (54  FR  5463). 

Discussion  of  Changes 

The  changes  made  in  this  final 
regulation,  as  compared  with  the 
proposed  rule  published  on  August  12, 
1994,  are  as  follows: 

1.  The  proposal  to  limit  the  definition 
of  case  management  to  the  referral  and 
tracking  of  refugee  participation  in 
employment-related  services  only  has 
been  withdrawn. 

2.  Section  400.104  has  been  revised  to 
allow  a  refugee  medical  assistance 
(RMA)  recipient  who  becomes 
employed  to  continue  to  receive  RMA 
for  the  full  time-eligibility  period, 
regardless  of  whether  the  recipient 
obtains  private  medical  coverage,  as 
long  as  die  RMA  payment  is  reduced  by 
the  amount  of  the  third  party  payment. 

3.  Section  400.145  has  been  revised  to 
more  clearly  state  that  refugee  women 
must  have  the  same  opportunities  as 
men  to  participate  in  all  services  funded 
under  the  refugee  program,  including 
job  placement  services. 

4.  The  eligibility  period  for  social 
services  has  been  changed  ft^om  the 
proposed  36  months  to  60  months, 
consistent  with  the  eligibility  period  for 
targeted  assistance.  In  addition,  referral 
and  interpreter  services  are  exempted 
from  the  time-limitation  in  both  social 
services  and  targeted  assistance. 

5.  The  proposed  revision  to 

§  400.155(f)  has  been  withdrawn; 
translation  and  interpreter  services  will 
continue  to  be  allowable  regardless  of 
whether  such  services  are  available  from 
another  source.     . 

6.  Section  400.156(d)  has  been  revised 
to  require  the  provision  of  refugee- 
specific  services  designed  to  meet 
refugee  needs  in  lieu  of  requiring  a 
separate  refugee-specific  service  system 
in  which  refugees  are  the  only  client 
group  served. 

7.  We  have  added  a  provision  under 
§  400.156  which  requires  the 
development  of  a  family  self-sufficiency 
plan  for  any  refugee  who  participates  in 
refugee  program-funded  employment- 
related  services. 

8.  We  have  added  language  to 
§400.301  which  establishes  that  a 
replacement  designee  must  adhere  to 
the  same  regulations  that  apply  to  a 
State-administered  program,  with  the 
exception  of  certain  specified 
provisions. 


Description  of  the  Regulation 

This  rule  clarifies  some  current 
policies,  amends  others,  and  sets  forth 
regulatory  requirements  for  the  targeted 
assistance  program  (TAP). 

In  recent  years,  annual  refugee 
admissions  have  been  high,  resulting  in 
an  expanding  pool  of  refugees  in  need 
of  services.  As  of  September  30,  1993, 
1.6  million  refugees  had  been  resettled 
in  the  U.S.  since  1975.  All  of  these 
refugees,  with  the  exception  of  those 
who  have  become  U.S.  citizens,  are 
eligible  to  receive  refugee  program 
services.  At  the  same  time,  the  level  of 
funds  appropriated  for  services  has 
remained  essentially  unchanged, 
making  it  difficult  to  serve  all  refugees 
in  need  of  services  with  available 
resources.  It  is  not  uncommon,  for 
example,  for  English  language  training 
classes,  funded  by  the  refugee  program, 
to  have  waiting  lists  so  that  refugees 
who  arrive  in  the  country  are  not  able 
to  access  English  language  training 
without  a  delay.  Nine  major  States  have 
indicated  that  there  are  currently 
waiting  lists  for  refugee  services, 
especially  for  English  language  training, 
in  their  States. 

We  believe  the  increased  demand  for 
services  makes  it  necessary  to  sharpen 
the  program's  priorities.  Resources  in 
the  refugee  program  are  no  longer 
sufficient  to  provide  the  level  of  services 
needed  to  assist  refugees  for  an  open- 
ended  period  of  time  to  become  self- 
sufficient.  We  have  learned  from 
experience  in  the  refugee  program  that 
the  greatest  impact  that  services  can 
have  on  a  refugee's  social  adjustment 
and  economic  well-being  occurs  during 
a  refugee's  initial  years  in  the  United 
•  States.  These  initial  services  often 
define  a  refugee's  future  experience. 

Findings  from  several  studies  indicate 
that  comprehensive  services,  provided 
soon  after  a  refugee's  arrival  in  the  U.S., 
increase  the  likelihood  of  early 
employment.  Under  commission  from 
ORR  in  1992,  Dr.  Robert  L.  Bach,  in  an 
examination  of  data  from  the  Oregon 
Refugee  Early  Employment  Project 
(REEP),  found  that  refugees  who 
received  job  services  or  pre-employment 
training  in  the  first  90  days  reduced  the 
time  to  their  initial  job  by  almost  two 
months.  Dr.  Bach's  analysis  indicated 
that  each  job  service  provided  in  the 
first  90  days  increased  the  probability  of 
employment  by  three  percent.  A  study 
of  the  Oregon  REEP.  conducted  by  the 
Refugee  Policy  Group  (RPG)  and 
published  in  1989,  found  that  REEP  set 
up  client/caseworker  ratios  that 
permitted  a  staff-intensive  approach 
early  in  the  resettlement  experience,  an 
element  which  in  large  part,  according 


to  RPG,  was  crucial  to  REEP's 
achievement  of  earlier  employment. 
Similarly,  performance  reported  for  the 
first  year  of  the  United  States  Catholic 
Conference  (USCC)  Wilson/Fish  project 
in  San  Diego  indicated  that  the  project 
was  able  to  reduce  the  average  length  of 
time  on  cash  assistance  by  over  two 
months  through  the  provision  of  early 
comprehensive  services  aimed  at 
employment. 

After  the  initial  years,  we  believe  the 
effect  of  services  on  the  achievement  of 
economic  self-support  diminishes 
significantly.  A  report,  entitled 
"Progress  Toward  Economic  Self- 
Sufficiency  Among  Southeast  Asian 
Refugees",  prepared  for  ORR  in  July 
1989  by  Dr.  Robert  L.  Bach  and  Rita 
Argiros,  presented  findings,  based  on  an 
analysis  of  data  fiom  the  ORR  Annual 
Survey  of  Southeast  Asian  Refugees, 
which  underlined  the  importance  of 
service  interventions  in  the  first  few 
years.  Bach  and  Argiros  found  that  the 
longer  a  refugee  remains  out  of  the  labor 
force,  the  less  likely  he  or  she  is  to  begin 
to  search  for  a  job  or  find  a  job  in  a 
subsequent  year.  The  most  significant 
move  into  the  labor  force  occurs  in  the 
first  and  second  years,  followed  by  a 
steady  decline  in  the  probability  of 
entering  the  labor  force  for  those  who 
delayed  their  initial  job  search. 

We  believe  it  is  important,  therefore, 
to  target  refugee  program  resources  on 
the  provision  of  comprehensive  refugee- 
specific  services  to  refugees  during  their 
first  few  years  of  resettlement  in  order 
to  provide  new  refugees  with  the  best 
foundation  for  economic  independence 
in  the  future.  We  befieve  that  after  this 
initial  period  of  special  assistance, 
refugees  should  be  treated  like  other 
U.S.  residents  and  have  access  to  the 
same  assistance  and  service  programs 
that  are  available  to  other  eligible 
populations.  Thus  we  have  decided  to 
limit  service  eligibility  for  refugee  social 
services  to  refugees  who  have  been  in 
the  U.S.  60  months  (5  years)  or  less, 
effective  October  1. 1995. 

Similarly,  service  eligibility  for  the 
targeted  assistance  program  wrill  be 
limited  to  refugees  who  have  been  in  the 
U.S.  60  months  or  less,  effective  on  the 
same  date.  The  5-year  limitation  on 
service  eligibility  is  consistent  with  the 
5-year  U.S.  residency  requirement  for 
U.S.  citizenship.  Once  refugees  become 
U.S.  citizens,  they  are  no  longer  eligible 
for  services  under  the  refugee  program. 

In  regard  to  the  provision  ot  refugee 
social  services  and  targeted  assistance, 
we  believe  that  States  and  local  entities 
should  be  given  greater  flexibility  to 
design  appropriate  services  to  fit  local 
refugee  needs.  The  program's  emphasis 
on  the  provision  of  employment 


services  to  achieve  economic  self- 
support,  however,  will  remain. 
However,  we  are  eliminating  the  job 
search  requirements  currently  contained 
in  §  400.80  and  the  requirement 
contained  in  §  400.146  that  requires  a 
State  to  use  at  least  85  percent  of  its 
social  service  grants  to  provide 
employability  services  if  the  State's 
welfare  dependency  rate  is  55  percent  or 
more. 

To  ensure  that  refugees  receive 
maximum  benefit  and  maximum  results 
from  services  provided  during  the  time- 
limited  service  eligibility  period,  it  is 
essential  that  services  be  provided  in 
the  most  efficacious  and  appropriate 
maimer  possible.  To  accomplish  this, 
program  experience  dictates  that  certain 
principles  require  greater  emphasis  in 
the  provision  of  services  to  refugees:  (1) 
Services  should  be  provided  in  a 
manner  that  is  linguistically  and 
culturally  compatible  with  a  refugee's 
background;  (2)  refugee-specific 
services,  designed  for  refugees,  should 
be  provided  during  the  initial  years  of 
resettlement;  (3)  English  language 
instruction  should  be  provided  in  a 
concurrent,  rather  than  sequential,  time 
period  with  employment  or  with  other 
employment-related  services;  and  (4)  as 
required  by  the  Refugee  Act,  refugee 
women  should  have  the  same 
opportunities  as  men  to  participate  in 
training  and  instruction. 

Under  current  policy,  if  a  refugee  who 
is  receiving  refugee  medical  assistance 
becomes  ineligible  solely  because  of 
increased  earnings  from  employment, 
the  refugee's  medical  assistance  is 
extended  for  a  period  of  4  months  or 
until  the  refugee  reaches  the  end  of  the 
RMA  time-eligibility  period  (currently 
the  first  8  months  after  a  refugee's 
arrival  in  the  U.S.),  whichever  occurs 
first.  The  distinction  between  RMA  and 
extended  RMA  has  caused  confusion  in 
some  States,  with  the  effect  of  extended 
RMA  being  inappropriately  denied  to 
some  eligible  refugees.  In  addition, 
current  policy  generates  administrative 
costs  because  eligibility  workers  need  to 
make  separate  determinations  of  refugee 
eligibility  for  extended  RMA  once  a 
refugee  becomes  inefigible  due  to 
increased  earnings  from  employment. 

In  order  to  alleviate  this  confusion, 
we  are  removing  the  distinction 
between  RMA  and  extended  RMA  by 
eliminating  the  extended  RMA 
provision  and  by  making  RMA  available 
to  eligible  refugees  for  the  full  period  of 
time-eligibility  determined  by  the 
Director  in  accordance  with  §400.204 
beginning  with  the  first  month  the 
refugee  entered  the  U.S.,  regardless  of 
whether  a  refugee  receives  increased 
earnings  from  employment. 


Thus,  under  the  8-month  eligibility 
period  currently  in  effect,  once  a  refugee 
is  determined  to  be  eligible  for  RMA  at 
time  of  application,  the  refugee  will  be 
able  to  continue  to  receive  RMA  for  a 
refugee's  first  8  months  in  the  U.S. 
regardless  of  whether  a  refugee  receives 
increased  earnings  from  employment 
during  that  period  of  time.  This 
provision  replaces  the  current  4-month 
extended  RMA  coverage  for  employed 
refugees.  We  believe  this  change  will 
make  the  administration  of  RMA  less 
confusing  to  States  and,  therefore,  less 
subject  to  error  than  the  current 
extended  RMA  provision.  At  the  same 
time,  this  change  will  better  ensure 
continued  medical  coverage  to  refugees 
for  a  clearly  specified  period  of  time. 

To  summarize,  the  policy  changes  are 
intended  to:  (1)  Ensure  that 
comprehensive  refugee-specific  services 
are  provided  to  both  refugee  men  and 
women  wdthin  the  first  few  years  after 
arrival  in  the  United  States  for  the 
purpose  of  accelerating  family  economic 
independence  and  acculturation;  (2) 
establish  a  time-eligibility  limitation  for 
the  receipt  of  refugee  social  services  and 
targeted  assistance  services  so  that 
funds  will  be  concentrated  on  recently 
arrived  refugees  to  help  ensure  that 
employable  refugees  are  placed  in  jobs 
as  soon  as  possible  after  their  arrival  in 
the  U.S.;  (3)  increase  State  and  local 
flexibility  in  the  provision  of  services; 
and  (4)  replace  the  current  4-month 
extended  RMA  provision  for  employed 
refugees  with  a  provision  that  would 
make  RMA  available  for  the  full  period 
(currently  8  months)  of  time-eligibility 
to  RMA  recipients,  regardless  of 
whether  a  refugee  becomes  employed. 

In  addition,  the  regulation  limits  the 
administrative  costs  a  State  may  claim 
to  those  costs  that  are  determined  to  be 
reasonable  and  allowable  as  defined  by 
the  Administration  for  Children  and 
Famihes.  This  rule  also  establishes 
procedures  to  be  used  when  a  State 
withdraws- from  the  refugee  program. 
Finally,  this  rule  sets  forth  basic 
requirements  for  the  administration  of 
the  targeted  assistance  program  which 
has  been  in  operation  since  FY  1983. 

Consistent  with  the  preceding  actions, 
45  CFR  400.1,  400.4,  400.5,  400.9, 
400.11,  400.13,  400.62,  400.70,  400.71, 
400.75,  400.76,  400.79,  400.80.  400.82, 
400.83,  400.94,  400.100,  400.104, 
400.106.  400.107,  400.140.  400.141, 
400.145,  400.146,  400.147,  400.152. 
400.153,  400.154.  400.155.  400.156, 
400.203,  400.204.  400.206,  400.207, 
400.210,  and  subpart  K  are  amended  or 
removed  and  a  new  400.212  and  subpart 
L  are  added. 
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Subpart  A — Introduction 

Section  400.1(a)  is  amended  to 
provide  that  45  CFR  Fart  400  prescribes 
requirements  concerning  grants  to  States 
and  other  pubUc  and  private  non-profit 
agencies,  wherever  applicable,  under 
title  IV  of  the  Immigration  and 
Nationality  Act. 

Subpart  B— Grants  to  States  for  Refugee 
Resettlement 

Section  400.4(b)  is  amended  to 
require  that  a  State  must  certify  no  later 
than  30  days  after  the  begirming  of  each 
fiscal  year  that  the  approved  State  plan 
is  current  and  continues  in  effect.  If  a 
State  wishes  to  chcinge  its  plan,  a  State 
is  required  to  submit  a  proposed 
amendment  to  the  plan  for  ORR  review 
and  approval  in  accordance  with 
§400.8. 

Section  400.5(h)  is  revised  to  expand 
the  types  of  agencies  that  a  State  must 
meet  with  on  a  quarterly  basis  to  plan 
and  coordinate  the  placement  of 
refugees  in  advance  of  their  arrival.  This 
revision  reqiiires  the  inclusion  of  local 
community  service  agencies  and  other 
agencies  that  serve  refugees  in  these 
quarterly  meetings.  Section  400.5(h).  as 
revised,  also  advises  States  that 
currently  have  an  approved  exemption 
to  this  requirement  that  existing 
exemptions  will  expire  90  days  after  the 
effective  date  of  this  rule.  Any  State 
wishing  an  exemption  may  apply  to 
ORR.  An  approved  exemption  will 
remain  in  effect  for  three  years,  at  which 
time  a  State  may  reapply.  A  number  of 
States  were  granted  exemptions  to  this 
requirement  in  the  early  years  of  the 
program  on  the  basis  of  the  absence  of 
problems  associated  with  the  planning 
and  coordination  of  refugee  placement 
or  the  small  number  of  refugees  in  those 
States.  We  beUeve  it  is  time  to  review 
these  exemptions,  given  the  passage  of 
time,  changing  refugee  flows,  and 
changing  circumstances  in  the  States.  A 
State  wishing  to  request  an  exemption 
to  the  provisions  regarding  the  holding 
or  frequency  of  meetings  under 
§  400.5(h)  must  set  forth  the  reasons 
why  the  State  considers  these  meetings 
unnecessary  because  of  the  absence  of 
problems  associated  with  the  planning 
and  coordination  of  refugee  placement. 
These  requests  should  be  submitted  in 
writing  to  the  Director  of  ORR. 

Section  400.11fb)  is  amended  to 
clarify  that  States  would  be  required  to 
submit  yearly  estimates  for  reimbursable 
costs  for  cash  and  medical  assistance, 
costs  for  unaccompanied  minors,  and 
related  administrative  costs  for  the  fiscal 
year  in  accordance  with  guidelines 
prescribed  by  the  Director  of  ORR. 


Section  400.11(b)(2)  is  amended  by 
requiring  that  the  annual  social  services 
plan  that  a  State  must  submit  to  ORR 
must  be  developed  on  the  basis  of  a 
local  consultative  process.  Section 
400.11(b)(2)  is  also  amended  by 
changing  the  subqiission  date  for  the 
plan  from  a  date  that  is  no  later  than  45 
days  prior  to  the  beginning  of  the  State's 
planning  cycle  for  social  services  to  a 
date  that  is  to  be  prescribed  by  the 
Director  of  ORR. 

Section  400.11(b)(3)  is  amended  by 
removing  the  word  "quarterly"  before 
the  word  "estimates". 

Section  400.11(c)  is  amended  by 
requiring  that  final  financial  reports 
must  be  submitted  in  accordance  with 
the  requirements  specified  under 
§  400.210.  The  language  regarding  the 
submission  of  quarterly  financial  reports 
remains  unchanged;  quarterly  reports 
will  continue  to  be  due  30  days  after  the 
end  of  each  quarter.  Thus  States  must 
submit  fourth-quarter  reports  by  October 
30  of  each  year,  instead  of  the  current 
deadline  of  December  30  of  each  year. 
ORR  needs  to  receive  end-of-year 
financial  data  from  States  soon  after  the 
end  of  the  fiscal  year  to  enable  more 
timely  forecasting  for  the  next  fiscal 
year.  Adjustments  may  continue  to  be 
made,  under  §  400.210.  until  one  year 
after  the  end  of  the  fiscal  year  in  the 
case  of  grants  for  cash  assistance, 
medical  assistance,  and  related 
administrative  costs,  and  2  years  in  the 
case  of  grants  for  social  services  and 
targeted  assistance. 

Section  400.13(d)  is  revised  to 
prohibit  the  charging  of  case 
management  costs  against  the  cash 
assistance,  medical  assistance,  and 
administrative  costs  (CMA)  grant.  This 
revision  conforms  to  priorities 
established  by  ORR  in  FY  1991. 

Subpart  E— Refugee  Cash  Assistance 

Section  400.62  is  amended  to  require 
that  refugee  cash.assistance  (RCA)  begin 
on  the  same  date,  in  relation  to  the  date 
of  application,  as  assistance  under  the 
program  of  aid  to  families  with 
dependent  children  (AFDC)  would 
begin  under  the  State's  plan  for  AFDC. 
For  example,  if  a  State  has  opted  under 
its  AFDC  plan  to  provide  assistance  no 
later  than  the  date  of  authorization  or  30 
days  after  the  receipt  of  an  application, 
whichever  is  earlier,  then  that  same  rule 
wall  apply  regarding  RCA.  This 
provision  prohibits  a  State  from 
adopting  this  rule  for  AFDC  but  paying 
assistance  retroactive  to  the  date  of 
application  for  RCA.  This  provision 
thus  assures  that  RCA  and  AFDC 
appHcations  and  assistance  in  a  given 
State  are  treated  equitably- 


Subpart  F— Requirements  for 
Employability  Services.  Job  Search,  and 
Employment 

Section  400.70  is  revised  by  removing 
references  to  refugees  who  are 
applicants  or  recipients  of  AFDC  or  GA. 
Section  400.71  is  amended  by  adding 
a  definition  of  the  term  "Family  self- 
sufficiency  plan". 

Section  400.75(a)(1)  is  amended  by 
requiring,  as  a  condition  for  receipt  of 
rehigee  cash  assistance,  that  a  refugee 
who  is  not  exempt  under  §  400.76  must 
participate  in  employment  services 
within  30  days  of  receipt  of  aid. 

Section  400.76(a)(7)  is  amended  by 
exempting  from  participation  in 
employment  services  and  acceptance  of 
appropriate  employment,  a  parent  or 
other  caretaker  relative  of  a  child  under 
age  3.  rather  than  age  6,  who  provides 
full-time  care  of  the  child. 

Section  400.76(a)(9)  is  amended  by 
exempting  a  pregnant  woman  from 
registration  and  participation  in 
employment  services  if  the  child  is 
expected  to  be  bom  within  the  next  6 
months,  instead  of  the  next  3  months. 

The  proposed  changes  in 
§§  400.76(a)(7)  and  (a)(9)  would  make 
ORR  policy  consistent  with  the 
requirements  of  the  Job  Opportunities 
and  Basic  Skills  Training  (JOBS) 
program  contained  in  the  Family 
Support  Act  of  1988,  Pub.  L.  No.  100- 
485(42U.S.C.  §602(a)(19)). 

Section  400.79(a)  is  amended  to 
emphasize  that  an  employability  plan 
must  be  developed  as  part  of  a  family 
self-sufficiency  plan  where  applicable 
for  each  non-exempted  recipient  of 
refugee  cash  assistance  in  a  filing  unit. 

Section  400.80  is  revised  by  replacing 
the  existing  job  search  requirement  with 
the  provision  that  a  State  must  require 
job  search  for  employable  refugees 
where  appropriate.  Other  references  in 
the  regulation  to  job  search  at 
§§  400.75(a)(2),  400.76(b),  400.79(c)(3). 
400.82.  and  400.156(a)  are  removed. 

Section  400.82(b)(3)  is  amended  by 
removing  the  paragraph  on  conciliation. 
Section  400.83  is  amended  by  adding 
the  paragraph  on  conciliation  from 
§  400.82  and  changing  the  heading  to 
"Conciliation  and  fair  hearings". 

Subpart  G— Refugee  Medical  Assistance 

Section  400.94(a)  is  amended  by 
clarifying  that  a  State  must  determine 
Medicaid  eligibility  under  its  Medicaid 
State  plan  for  each  individual  member 
of  a  family  unit  that  applies  for  medical 
assistance.  This  is  to  clarify  that  if  any 
individual  in  a  family  unit  is  eligible  for 
medical  assistance  under  a  State's  title 
XIX  plan,  then  the  State  must  provide 
that  assistance  under  Medicaid  and  not 
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RMA.  For  example,  imder  sections 
1902(a)(10)  and  1902(1)  of  the  Social 
Security  Act.  certain  children  under  age 
19  who  were  bom  after  September  30. 
1983.  may  be  eligible  for  Medicaid  even 
though  their  parents  are  eUgible  for 
refugee  medical  assistance.  Assistance 
may  not  be  provided  to  such  children 
under  RMA  if  they  are  eligible  under 
Medicaid. 

Section  400.100(d)  is  amended  to 
clarify  that  only  those  recipients  of 
refugee  cash  assistance  who  are  not 
eligible  for  Medicaid  are  eUgible  for 
refugee  medical  assistance. 

Section  400.104  is  revised  by 
removing  the  existing  provision  for 
extended  RMA  for  recipients  who 
receive  increased  earnings  from 
employment  and  replacing  it  with  a 
provision  that  would  enable  RMA 
recipients  who  receive  earnings  from 
employment  to  continue  to  receive  RMA 
until  they  reach  the  end  of  their  time- 
eligibility  period,  in  accordance  with 
§  400.100(b).  The  provision  also  requires 
that  in  cases  where  a  refugee  obtains 
private  medical  coverage,  any  payment 
of  RMA  for  that  individual  must  be 
reduced  by  the  amount  of  the  third 
party  payment.  Section  400.106  is 
amended  to  clarify  that  a  State  may 
provide  additional  medical  services  to 
refugees  who  are  determined  eligible 
under  §  400.94  only  to  the  extent  that 
sufficient  appropriated  funds  are 
available  to  enable  ORR  to  reimburse 
costs  for  refugee  Medicaid  recipients. 
Beginning  in  FY  1991.  ORR  had  to  cease 
reimbursements  to  States  for  the  costs  of 
assistance  to  refugee  recipients  of 
AFDC.  SSI,  and  Medicaid  due  to 
insufficient  appropriated  funds.  We 
want  to  make  clear  that  additional 
services  under  §  400.106  may  not  be 
provided  to  refugee  Medicaid  recipients 
with  refugee  funding  as  long  as 
appropriated  funds  continue  to  be 
insufficient  to  enable  ORR 
reimbursements  to  States  for  these  costs. 

Section  400.107  is  amended  by 
replacing  the  words  "health 
assessments"  with  the  words  "medical 
screening",  the  term  used  in  the  INA. 

Subpart  I — Refugee  Social  Services 

Section  400.140  is  amended  to  clarify 
that  the  requirements  in  subpart  I  apply 
only  to  formula  allocation  grants  to 
States. 

Section  400.141  is  amended  by 
removing  references  to  title  XX  social 
services.  We  have  removed  references  to 
title  XX  services  in  this  section  and  in 
§§400.152.  400.153.  and  400.155  in 
order  to  limit  the  scope  of  services 
allowable  under  refugee  social  services 
to  those  services  that  are  most  in 


keeping  with  the  goals  and  priorities  of 
the  refugee  program. 

Section  400.145  is  amended  by 
adding  the  requirement  that  a  State 
must  insure  that  women  have  the  same 
opportunities  as  men  to  participate  in 
all  services  funded  under  this  part, 
including  job  placement  services. 

Section  400.146  is  revised  by 
removing  the  current  requirement  that  a 
State  must  use  at  least  85  percent  of  its 
social  service  grants  to  provide 
employabiUty  services  if  a  State's 
dependency  rate  is  55  percent  or  more 
and  by  replacing  it  with  a  general 
requirement  that  a  State  must  use  its 
social  service  grants  primarily  for 
employability  services  designed  to 
enable  refugees  to  obtain  jobs  within 
one  year  of  becoming  enrolled  in 
services  in  order  to  achieve  economic 
self-sufficiency  as  soon  as  possible.  The 
proposed  revision  is  intended  to 
provide  States  greater  flexibility  in 
determining  how  to  best  allocate  refugee 
resources  in  keeping  with  refugee 
service  needs.  Social  services  may 
continue  to  be  provided  after  a  refugee 
has  entered  a  job  to  help  the  refugee 
retain  employment  or  move  to  a  better 
job.  Social  service  funds  may  not  be 
used  for  long-term  training  programs 
such  as  vocational  training  that  last  for 
more  than  a  year  or  educational 
programs  that  are  not  intended  to  lead 
to  employment  within  a  year. 

Section  400.147  is  revised  by 
establishing  client  priorities  for  services 
in  the  following  order  of  priority,  except 
in  the  most  extreme  circumstances:  (1) 
All  newly  arriving  refugees  during  their 
first  year  in  the  U.S.,  who  apply  for 
services;  (2)  refugees  who  are  receiving 
cash  assistance;  (3)  unemployed 
refugees  who  are  not  receiving  cash 
assistance;  and  (4)  employed  refugees  in 
need  of  services  to  retain  employment 
or  to  attain  economic  independence. 
Assigiunent  of  first  priority  to  newly 
arriving  refugees  is  intended  to  ensure 
diat  these  refugees  receive  timely 
services  and  are  not  placed  on  waiting 
lists  for  core  refugee  services. 

Section  400.152  is  amended  by 
removing  references  to  title  XX  services 
and  by  revising  paragraph  (b)  to  limit 
the  provision  of  social  services,  with  the 
exception  of  referral  and  interpreter 
services,  to  refugees  who  have  been  in 
the  U.S.  for  60  months  or  less,  except 
that  refugees  who  are  receiving 
employability  services,  as  defined  in 
§  400.154(a).  as  of  September  30.  1995, 
as  part  of  an  employability  plan,  may 
continue  to  receive  those  services 
through  September  30. 1996.  or  until  the 
services  are  completed,  whichever 
occurs  first,  regardless  of  their  length  of 
residence  in  the  U.S.  As  of  the  effective 


date  of  this  requirement,  the  time- 
limitation  on  services  will  apply 
regardless  of  which  fiscal  year  of 
funding  is  used  to  provide  the  services. 

Section  400.153  regarding  the 
provision  of  title  XX  social  services  is 
removed  and  reserved.  « 

Section  400.154  is  amended  by 
adding  the  development  of  a  family  self- 
sufficiency  plan  as  an  allowable  service 
imder  §  400.154(a).  Section  400.154  is 
also  amended  to  clarify  under 
§  400.154(g]  that  day  care  as  an 
allowable  service  means  day  care  for 
children.  Section  400.154  is  further 
amended  by  revising  paragraph  (h)  to 
allow  transportation  as  a  job-related 
expense  and  by  removing  the  note  after 
paragraph  (j)  which  allows  case 
management  costs  to  be  charged  against 
the  CMA  grant.  Because  of  funding 
limitations,  case  management  costs  may 
not  currently  be  charged  against  the 
CMA  grant. 

Section  400.155(b)  is  amended  to 
clarify  that  outreach  services  may 
include  activities  designed  to  explain 
the  purpose  of  available  services  and  to 
facilitate  access  to  these  services. 

Section  400.155(c)fl)  is  amended  to 
clarify  that  assessment  and  short-term 
counseling  may  be  provided  to  families 
as  well  as  individual  persons. 

Section  400.155(d)  is  amended  to 
clarify  that  day  care  as  an  allowable 
service  means  day  care  for  children. 

Section  400.155(h)  is  revised  by 
removing  title  XX  social  services  from 
the  list  of  allowable  services  under 
refugee  social  services  and  by  adding,  as 
an  allowable  service  subject  to  the 
approval  of  the  Director  of  ORR.  any 
additional  service  aimed  at 
strengthening  the  ability  of  refugee 
individuals,  families,  and  refugee 
communities  to  achieve  and  maintain 
economic  self-sufficiency,  family 
stability,  and  community  integration. 
An  example  of  an  allowable  service 
under  this  provision  would  be  the 
provision  of  technical  assistance  and 
organizational  development  training  to 
strengthen  the  capability  of  refugee 
mutual  assistance  associations  (MAAs) 
to  provide  employment-related  and 
other  services  to  refugees. 

Section  400.156  is  amended  by 
revising  the  heading  to  read  "Service 
requirements"  and  by  amending 
§  400.156(b)  to  clarify  that,  in  planning 
services,  States  must  take  into  account 
the  reception  and  placement  (R  &  P) 
services  provided  by  resettlement 
agencies  in  order  to  ensure  the 
provision  of  seamless,  coordinated 
ser\ices  to  refugees  that  are  not 
duplicative.  Section  400.156  is  also 
amended  by  adding  new  requirements 
that  States  must  implement:  (1)  EngHsh 
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language  instruction  must  be  provided 
in  a  concurrent,  rather  than  sequential. 
time  period  with  employment  or  with 
other  employment-related  services;  (2) 
refugee-specific  services  must  be 
provided,  except  in  the  case  of 
vocational  or  job  skills  training,  on-the- 
job  training  (OJT).  or  English  language 
training,  which  are  specifically  designed 
to  meet  refugee  needs  and  are  in 
keeping  with  the  rules  and  objectives  of 
the  refugee  program;  (3)  services  must 
be  provided  to  the  maximum  extent 
feasible  in  a  manner  that  is  culturally 
and  linguistically  compatible  with  a 
refugee's  language  and  cultural 
background:  (4)  services  must  be 
provided  to  the  maximum  extent 
feasible  in  a  manner  that  includes  the 
use  of  bilingual/bicultural  women  on 
service  agency  staffs  to  ensu     adequate 
service  access  by  refugee  women;  and 
(5)  a  family  self-sufficiency  plan  must 
be  developed  for  anyone  who  receives 
employment-related  services  funded 
under  this  part.  Providing  services  in  a 
maimer  that  is  culturally  and 
linguistically  compatible  means  that  an 
agency  providing  services  funded  under 
this  part  must  employ  or  contract  with 
staff  who  (1)  speak  the  native  language 
of  and  (2)  are  either  from  the  same 
ethnic  background  as,  or  are  culturally 
knowledgeable  of,  the  refugee 
populations  the  agency  serves. 

Subpart  J — Federal  Funding 

Sections  400.203  and  400.204  are 
amended  by  clarifying  that  Federal 
funding  is  available  for  the  cash  and 
medical  assistance  programs  described 
in  these  sections  only  to  the  extent  that 
sufficient  funds  are  appropriated.  We 
have  added  this  clarification  in  light  of 
the  steady  decline  in  Federal  refugee 
funding  for  the  State  share  of  aid  to 
families  with  dependent  children 
(AFDC),  supplemental  security  income 
(SSI),  Medicaid,  and  general  assistance 
(GA)  which  began  in  FY  1986  and  has 
resulted  since  FY  1991  in  no  ORR 
reimbursement  to  States  for  the  State 
share  of  these  programs  due  to 
insufficient  appropriated  funds. 

Section  400.206  is  amended  by 
changing  the  heading  to  "Federal 
funding  for  social  services  and  targeted 
assistance  services  "  and  by  adding  a 
paragraph  on  Federal  funding  for 
targeted  assistance  services. 

Section  400.207  is  revised  to  clarify 
that  Federal  funding  is  available  for 
reasonable  and  identifiable 
administrative  costs  of  providing  only 
those  assistance  and  service  programs 
for  which  Federal  funding  is  currently 
made  available  under  the  refugee 
program.  Thus  Federal  funding  under 
45  CFR  Part  400  is  not  available  at  this 


time  for  administrative  costs  related  to 
the  provision  of  AFDC.  Medicaid,  GA, 
or  SSI  to  refugees.  This  section  is  further 
revised  to  limit  the  administrative  costs 
that  a  State  may  claim  to  those  costs  that 
are  determined  to  be  reasonable  and 
allowable  as  defined  by  the 
Administration  for  Children  and 
FamiUes. 

Section  400.10  is  revised  to  clarify 
time  limits  for  obligating  and  expending 
funds  as  well  as  for  submitting  final 
financial  reports  on  expenditures  of 
CMA  grants  and  social  service  and 
targeted  assistance  grants. 

Subpart  ]  is  amended  to  prohibit  the 
use  of  funds  under  this  part  for  travel 
outside  the  United  States,  without  the 
written  approval  of  the  EKrector. 

Subpart  K^Waivers 

Subpart  K  is  amended  by  revising  the 
heading  to  read  "Waivers  and 
Withdrawals"  and  by  revising  §  400.300 
to  allow  for  a  more  flexible  waiver 
policy  in  keeping  with  Executive  Order 
No.  12875,  issued  on  October  26,  1993, 
which  calls  for  increased  flexibility  for 
State  and  local  waivers.  In  addition,  a 
new  §  400.301  is  added  which  requires 
that  if  a  State  decides  to  cease 
participation  in  the  refugee  program,  the 
State  must  provide  120  days  advance 
notice  to  the  Director  before 
withdrawing  from  the  program.  Section 
400.301  clarifies  that  in  order  to 
participate  in  the  refugee  program,  a 
State  is  expected  to  operate  all 
components  of  the  refugee  program.  In 
the  event  that  a  State  wishes  to  retain 
responsibiUty  for  only  part  of  the 
refugee  program,  it  must  obtain  prior 
approval  from  the  Director  of  ORR.  Such 
approval  wall  be  granted  only  under 
extraordinary  circumstances  and  if  it  is 
in  the  best  interest  of  the  Government. 
Section  400.301  also  provides  that  when 
a  State  withdraws  from  all  or  part  of  the 
refugee  program,  the  Director  may 
authorize  a  replacement  designee  or 
designees  to  administer  the  provision  of 
assistance  and/or  services,  as 
appropriate,  to  refugees  in  that  State. 
Pursuant  to  the  statutory  authority  in 
412(c)(1)(A)  and  412(e)(1)  of  the  INA  to 
provide  grants  to,  and  contracts  with, 
public  or  private  non-profit  agencies  for 
services,  cash  assistance,  and  medical 
assistance  to  refugees,  the  Director  may 
authorize  a  designee  to  administer  the 
refugee  program  in  place  of  a  State 
when  the  State  chooses  not  to 
participate  in  the  refugee  program.  This 
authority  is  different  from  the  statutory 
authority  in  412(e)(7)  of  the  INA  which 
permits  the  Director  to  authorize  the 
development  and  implementation  of 
alternative  projects  under  the  Fish/ 
Wilson  program.  Section  301  further 


establishes  that  a  replacement  designee 
must  adhere  to  the  same  regulations 
under  this  part  that  apply  to  a  State- 
administered  program,  with  the 
exception  of  the  following  provisions: 
45  CFR  400.5(d),  400.7,  400.55(b)(2). 
400.56(a)(1).  400.56(a)(2), 
400.56(b)(2)(i),  400.94(a),  400.94(b). 
400.94(c).  and  subpart  L. 

Subpart  L— Targeted  Assistance 

Section  400.310  establishes  that  the 
basis  and  scope  of  this  subpart  is  to  set 
forth  requirements  concerning  formula 
allocation  grants  to  States  under 
412(c)(2)  of  the  INA  for  targeted 
assistance. 

Section  400.311  establishes  a 
definition  for  "targeted  assistance 
grants". 

Section  ^00.312  requires  that  a  State 
must  provide  any  individual  vdshing  to 
do  so  an  opportunity  to  apply  for 
targeted  assistance  services  and 
determine  the  ehgibility  of  each 
appUcant. 

Section  400.313  requires  that  a  State 
must  use  its  targeted  assistance  grant 
primarily  for  employability  services 
designed  to  enable  refugees  to  obtain 
jobs  with  less  than  one  year's 
participation  in  the  targeted  assistance 
program  in  order  to  achieve  economic 
self-sufficiency  as  soon  as  possible. 
Targeted  assistemce  services  may 
continue  to  be  provided  after  a  refugee 
has  entered  a  job  to  help  the  refugee 
retain  employment  or  move  to  a  better 
job.  Targeted  assistance  funds  may  not 
be  used  for  long-term  training  programs 
such  as  vocational  training  that  last  for 
more  than  a  year  or  educational 
programs  that  are  not  intended  to  lead 
to  employment  within  a  year. 

Section  400.314  establishes  client 
priorities  for  targeted  assistance  services 
in  the  following  order  of  priority,  except 
in  the  most  extreme  circumstances:  (1) 
Cash  assistance  recipients,  particularly 
long-term  recipients;  (2)  unemployed 
refugees  who  are  not  receiving  cash 
assistance;  and  (3)  employed  refugees  in 
need  of  services  to  retain  employment 
or  to  attain  economic  independence. 

Section  400.315  establisnes  that  the 
same  standards  and  criteria  that  are 
applied  in  the  determination  of 
eligibility  for  refugee  social  services 
under .§§  400.150  and  400.152(a)  shall 
be  applied  in  the  determination  of 
eligibility  for  targeted  assistance 
services.  Section  400.315  limits  the 
provision  of  targeted  assistance  services, 
except  referral  and  interpreter  services, 
to  refugees  who  have  been  in  the  U.S. 
for  60  months  or  less,  except  that 
refugees  who  are  receiving 
employability  services,  as  defined  in 
§  400.316,  as  of  September  30,  1995,  as 
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part  of  an  employability  plan,  may 
continue  to  receive  those  services 
through  September  30. 1996,  or  until  the 
services  are  completed,  whichever 
occurs  first,  regardless  of  their  length  of 
residence  in  the  U.S.  As  of  the  effective 
date  of  this  requirement,  the  time- 
limitation  on  services  will  apply 
regardless  of  which  fiscal  year  of 
funding  is  used  to  provide  the  services. 

Section  400.316  establishes  that  a 
State  may  provide  the  same  scope  of 
services  under  targeted  assistance  as 
may  be  provided  imder  refugee  social 
services  under  §§  400.154  and  400.155. 
with  the  exception  of  §400. 155(h). 
Since  the  purpose  of  the  targeted 
assistance  program  is  to  direct  resources 
to  localities  that  have  large  refugee 
populations  and  high  use  of  public 
assistance  by  refugees,  our  intent  is  to 
focus  the  use  of  targeted  assistance 
funds  on  employability  services  aimed 
at  economic  self-sufficiency,  while 
providing  States  and  counties  some 
flexibility  to  use  the  funds  for  non- 
employment-related  services.  Thus,  we 
have  included  the  non-employment- 
related  services  that  are  allowable  under 
§400.155.  but  have  not  included  the 
new  category  of  services  that  has  been 
added  under  §  400.155(h),  which 
includes  services  to  strengthen  family 
and  community. 

Section  400.317  establishes  that  a 
State  must  adhere  to  the  same 
limitations  and  restrictions  in  the 
provision  of  targeted  assistance  services 
as  are  applied  to  the  provision  of 
refugee  social  services  under  §  400.156. 

Section  400.318  establishes  that 
eligible  grantees  under  the  targeted 
assistance  program  are  those  agencies  of 
State  governments  which  are 
responsible  for  the  refugee  program 
under  §  400.5  in  States  containing 
counties  which  qualify  for  targeted 
assistance  awards.  Section  400.318  also 
establishes  that  the  use  of  targeted 
assistance  funds  for  services  to  Cuban 
and  Haitian  entrants  is  limited  to  States 
which  have  an  approved  State  plan 
under  the  Cuban/Haitian  Entrant 
Program  (CHEP). 

Section  400.319  establishes  that  a 
State  with  more  than  one  qualifying 
targeted  assistance  county  may  allocate 
its  targeted  assistance  funds  differently 
from  the  formula  allocations  for 
counties  presented  in  the  ORR  targeted 
assistance  notice  in  a  fiscal  year,  only 
on  the  basis  of  its  population  of  refugees 
who  arrived  in  the  U.S.  during  the  most 
recent  5-year  period.  A  State  may  use 
welfare  data  as  an  additional  factor  in 
the  allocation  of  targeted  assistance 
funds  if  it  so  chooses;  however,  a  State 
may  not  assign  a  greater  weight  to 
welfare  data  than  it  has  assigned  to 


population  data  in  its  allocation 
formula.  Section  400.319  also 
establishes  that  a  State  must  assure  that 
not  less  than  95  percent  of  the  total 
award  to  the  State  is  made  available  to 
the  qualified  county  or  counties,  except 
in  those  cases  where  the  qualified 
county  or  counties  have  agreed  to  let  the 
State  administer  the  targeted  assistance 
program  in  the  county's  stead. 

Discussion  of  Comments  Received 

Fifty-two  letters  of  comments  were 
received  in  response  to  the  notice  of 
proposed  rulemaking  published  in  the 
Federal  Register  on  August  12, 1994. 
The  commenters  included  State  and 
local  governments,  national  and  local 
voluntary  agencies,  refugee  mutual 
assistance  associations,  and  refugee 
service  providers.  These  comments  were 
taken  into  consideration  in  the 
development  of  this  final  rule. 

The  comments  are  summarized  below 
and  are  followed  in  each  case  by  the 
Department's  response. 

Effective  Date 

Comment:  Six  commenters  expressed 
concern  over  the  effective  date  for  the 
regulation  of  October  1.  1994,  which 
appeared  in  the  NPRM.  Two  of  the 
commenters  suggested  that  the  rule 
should  be  effective  no  sooner  than  90 
days  after  the  issuance  of  the  final 
regulation.  Another  commenter 
suggested  an  effective  date  that  would 
allow  sufficient  time  for  careful 
consideration  of  the  comments. 

Response:  The  inclusion  in  the  NPRM 
of  an  October  1,  1994,  effective  date  for 
a  final  rule  was  an  error.  We  want  to 
assure  the  commenters  that  ORR  had  no 
intention  of  imposing  an  October  1. 
1994.  effective  date.  The  effective  date 
for  this  final  rule  will  be  October  1, 
1995. 

Comments  on  Subpart  A 

§400.2:  Co/nmenf;  Eight  commenters 
expressed  opposition  to  limiting  the 
definition  of  case  management  to  the 
referral  and  tracking  of  refugee 
participation  in  employability  services. 
One  commenter  supported  the  proposed 
elimination  of  case  management  for 
non-employment-related  purposes. 
Commenters  expressed  concern  that  the 
narrowed  definition  would  remove  the 
ability  to  case  manage  a  wide  range  of 
services  needed  to  fully  assist  refugee 
families  to  overcome  barriers  to  self- 
sufficiency.  Several  commenters  were 
concerned  that  the  proposed  change  in 
definition  would  preclude  coordinating 
services  for  the  entire  family,  regardless 
of  employability  status.  One  commenter 
pointed  out  that  the  proposed  change 


runs  coimter  to  ORR's  emphasis  on 

strengthening  families. 

Response:  After  considering  these 
comments,  we  have  decided  to  drop  the 
change  in  definition  and  allow  case 
management  to  continue  to  be  used  to 
refer  and  track  refugee  participation  in 
non-employment-related  services,  as 
well  as  employment-related  services. 
However,  we  feel  strongly  that  case 
management  should  be  provided  in 
combination  with  a  package  of  services 
leading  to  employment  and  self- 
sufficiency. 

Comments  on  Subpart  B 

§  400.4(b):  Comment:  One  commenter 
objected  to  the  requirement  that  a  State 
must  certify  no  later  than  30  days  after 
the  beginning  of  each  fiscal  year  that  the 
approved  State  plan  is  current  and 
continues  in  effect.  The  commenter 
recommended  that  States  be  given  90 
days  to  provide  certification. 

Response:  If  a  State  requires  more 
time  to  prepare  the  certification,  since 
the  due  date  will  remain  the  same  each 
year  and  thus  will  be  known,  a  State  can 
allow  itself  the  time  it  needs  by  simply 
starting  the  preparation  as  early  as 
needed  before  the  due  date. 

§  400.5(h):  Comment:  We  received  5 
comments  on  this  provision.  One 
commenter  objected  to  the  inclusion  of 
local  community  service  agencies  in 
quarterly  meetings  as  impractical  and 
unwieldy.  Another  commenter,  while 
agreeing  with  this  provision, 
recommended  giving  States  the 
flexibility  to  request  meeting  less 
frequently  or  using  telephone 
conference  calls  to  better  use  State 
resources  to  meet  the  needs  of  local 
communities  in  the  most  appropriate 
manner.  A  third  commenter  also  called 
for  flexibility,  suggesting  that  meetings 
should  be  scheduled  in  a  manner  that 
accommodates  State  and  local  resources 
and  activities.  One  commenter 
expressed  concern  that  administrative 
costs  would  be  greatly  increased  in 
carrying  out  these  meetings  when  the 
numbers  of  refugees  being  placed  in  the 
State  are  expected  to  diminish.  Another 
commenter  felt  that  ORR  should  clarify 
the  State's  role  and  responsibilities  in 
this  effort.  The  commenter  pointed  out 
that  the  State  can  facilitate  planning 
efforts  and  can  act  in  an  oversight 
capacity  regarding  resettlement  wi'hin 
the  State,  but  it  cannot  enforce 
coordination  efforts. 

Response:  We  believe  the  benefit  of 
including  local  community  service 
agencies  in  quarterly  meetings  to  enable 
all  agencies  that  serve  refugees  to  be 
informed  and  prepared  for  anticipated 
arrivals  more  than  offsets  any  logistical 
difficulties  a  State  may  experience  in 
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organizing  such  meetings.  Regarding 
flexibility  with  respect  to  the  frequency 
and  holding  of  meetings,  we  are 
certainly  willing  to  work  with  States  to 
consider  alternative  approaches,  as 
necessary.  If  a  State  believes  it  has  good 
reason  for  holding  fewer  meetings,  using 
conference  calls  in  lieu  of  meetings,  or 
using  other  alternatives  to  quarterly 
meetings,  a  State  may  request  an 
exemption  to  this  requirement,  as 
described  in  this  provision. 

Regarding  the  State's  role  under  this 
provision,  we  agree  with  the  commenter 
that  the  State's  role  is  to  facilitate 
coordination,  not  to  enforce  it. 
§  400.11(b):  Comment."  One 
commenter  recommended  an  effective 
dale  of  October  1,  1995,  for  submission 
of  a  yearly  CMA  estimate.  The 
commenter  also  requested  input  into  the 
development  of  the  form. 

Response:  We  agree  with  the 
commenter;  the  effective  date  for  this 
provision  is  October  1,  1995.  As 
§  400.11(b)  indicates,  States  will  have  to 
submit  yearly  CMA  estimates  in 
accordance  with  guidelines  prescribed 
by  the  Director  of  ORR,  in  heu  of  a  form. 
As  ORR  develops  these  guideUnes, 
States  will  have  an  opportunity  to 
provide  input  and  review  before  the 
guidelines  are  made  final. 

§  400.11(b)(2):  Comment:  Seven 
commenters  commented  on  this 
provision.  One  commenter  objected  to 
the  change  in  due  date  for  the  annual 
services  plan  since  no  replacement  date 
was  indicated  in  the  NPRM.  Two 
commenters  felt  a  specific  date  needs  to 
be  given.  Another  commenter  agreed 
with  changing  the  due  date.  One 
commenter  wondered  if  the  due  date  for 
submission  will  change  periodically  for 
all  States  or  whether  the  due  date  could 
vary  for  each  State.  While  one 
commenter  supported  the  emphasis  on 
a  local  consultative  process  in  the 
planning  of  services,  another 
commenter  recommended  the  inclusion 
of  a  waiver  option  regarding  local 
consultation.  The  commenter 
recommended  that  States  be  given  the 
option  of  determining  an  appropriate 
process  for  local  input  in  the  planning 
process.  One  commenter  suggested  that 
ORR  strongly  encourage  the  inclusion  of 
State  and  local  health  departments  in 
the  ongoing  planning  of  refugee 
resettlement  services.  Another 
commenter,  requesting  clarification, 
pointed  out  that  ORR  State  Letter  94-13 
indicates  that  the  Annual  Services  Plan 
is  to  be  submitted  on  the  revised 
Quarterly  Performance  Plan  (QPR),  thus 
eliminating  the  Annual  Services  Plan. 
Another  commenter  wanted 
clarification  on  whether  ORR  wants  the 
services  plan  to  reflect  prospective 


services  planned,  based  on  a  needs 
assessment,  or  actual  services  funded. 
The  commenter  recommended  reporting 
actual  services  funded. 

Response:  The  Annual  Services  Plan 
has  not  been  eliminated.  ORR  State 
Letter  94-13  simply  instructs  States  to 
submit  the  Annual  Services  Plan  in 
Schedule  A,  as  part  of  the  fourth  quarter 
QPR  submission.  Therefore,  the  new 
due  date  for  the  Aimual  Services  Plan 
is  November  15  of  each  year,  as  stated 
in  ORR  State  Letter  94-13.  Regarding 
whether  the  services  plan  should  reflect 
services  planned,  based  on  a  needs 
assessment,  or  actual  services  funded, 
the  instructions  for  Schedule  A  of  the 
QPR  ask  for  a  reporting  of  actual 
services  funded. 

We  do  not  agree  with  the  commenter's 
suggestion  that  States  should  be  allowed 
the  option  of  waiving  local  consultation 
in  the  development  of  a  services  plan. 
Regarding  States  having  the  option  of 
determining  an  appropriate  process  for 
local  input  in  the  planning  process,  it  is 
up  to  each  State  to  determine  what 
process  it  wants  to  use;  the  method  for 
obtaining  local  consultation  is  not 
prescribed.  We  agree  that  State  and  local 
health  departments  should  be  included 
in  the  local  consultation  process  in  the 
plaiming  of  services  and  we  strongly 
encourage  States  to  do  so. 

§40O.ll(b)(3l:  Comment;  One 
commenter  indicated  that  it  is  unclear 
what  the  phrase  "quarterly  estimates 
required  in  paragraph  (b)(1)"  refers  to 
when  §400. 11  (b)(1)  requires  a  yearly, 
not  quarterly,  estimate. 

Response:  We  thank  the  commenter 
for  pointing  out  this  discrepancy.  We 
have  revised  this  provision  by  deleting 
the  word  "quarterly". 

§  400.11(c):  Comment:  Six 
commenters  addressed  this  provision. 
One  commenter  objected  to  the  30-day 
due  date  for  the  4th  quarter  financial 
report  and  recommended  a  90-day  due 
date.  Another  commenter  concurred. 
One  commenter  suggested  a  45-day  or 
60-day  due  date.  One  commenter 
pointed  out  that  RMA  expenditure 
claims  are  difficult  to  obtain  within  the 
30-day  time  frame  and  that  States  need 
12  months  after  the  end  of  the  fiscal 
year  to  liquidate  all  obligations  incurred 
through  the  end  of  the  fiscal  year. 
Another  commenter  indicated  that  the 
due  date  would  require  the  State  to 
estimate  CMA  expenditures  with  two 
months  less  of  actual  expenditure  data, 
resulting  in  less  accurate  reporting. 
Another  commenter  expressed  concern 
that  this  rule  change  could  have  an 
impact  on  Federal  funding  for  the  State. 
This  commenter  was  concerned  that 
contract  obligations  might  be 
outstanding  and  recommended  that  the 


close-out  date  should  continue  to  be 
December  30  of  each  year. 

Response:  Since  States  will  continue 
to  have  until  one  year  after  the  end  of 
the  fiscal  year  in  which  the  Department 
awarded  the  grant  to  liquidate 
obligations  and  to  submit  a  final 
financial  report  for  CMA,  and  two  years 
after  the  end  of  the  fiscal  year  in  which 
the  Department  awarded  the  grant  to 
liquidate  obligations  and  to  submit  a 
final  financial  report  for  social  services 
and  targeted  assistance  formula  funds, 
we  do  not  see  a  compelling  reason  to 
change  the  30-day  due  date  for  the  4th 
quarter  financial  report.  We  understand 
that  States  may  have  to  base  their  4th 
quarter  report  on  a  shorter  period  of 
actual  expenditure  data  than  was  the 
case  under  the  current  due  date.  The  30- 
day  due  date  for  the  4th  quarter  report 
will  have  no  impact  on  Federal  funding 
to  the  State  and  should  have  no  impact 
on  the  time  frame  for  hquidating 
obligations  and  closing  out  contracts 
since  the  one-year  and  two-year  time 
frames  described  above  and  as  stated  in 
§  400.210  remain  in  effect. 

§  400.13(d):  Comment:  Three 
commenters  expressed  concern  about 
this  provision.  Two  commenters  felt 
that  States  should  be  allowed  to  charge 
case  management  costs  to  CMA.  One  of 
the  commenters  felt  that  the  program 
would  be  well-served  by  using  CMA 
funds  for  this  purpose  especially  in  light 
of  the  early  employment  emphasis  of 
the  regulations.  Another  conunenter 
recommended  that  States  be  allowed  to 
use  CMA  funds  to  purchase  equipment, 
software,  and  consultation  services  to 
establish  and  maintain  a  case 
management  system.  One  commenter 
expressed  concern  that  the  prohibition 
against  using  CMA  funds  for  case 
management  could  cause  a  State  to 
spend  State  funds  for  some  case  workers 
and  other  administrative  costs  in  the 
CMA  program.  In  one  State,  State  law 
has  prohibited  the  expenditure  of  State 
funds  for  the  refugee  program.  The  CMA 
restriction  could  cause  the  State  to  be 
liable  for  possible  Federal  exceptions. 

Response:  In  FY  1991,  ORR 
established  priorities  for  reimbursement 
under  CMA  since  insufficient 
appropriated  funds  were  available  to 
reimburse  costs  in  all  CMA  categories. 
The  priority  areas  to  be  reimbursed 
included  costs  for  (1)  imaccompanied 
minors,  including  any  allowable 
administrative  costs  of  the 
unaccompanied  minors  program,  (2) 
RCA  and  RMA  costs  and  associated 
administrative  costs,  and  (3)  allowable 
administrative  costs  incurred  for  the 
overall  management  of  the  State  refugee 
program.  Lower  priority  categories 
included  (4)  the  State  share  of  allowable 
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costs  for  AFDC.  Medicaid.  SSI,  and 
foster  care  payments  under  title  IV-E  of 
the  Social  Seciu-ity  Act  and  lastly  (5) 
case  management  costs  during  an  RCA 
recipient's  first  12  months  in  the  U.S.  or 
an  AFDC  recipient's  first  4  months  in 
the  U.S.  Since  FY  1991.  ORR  has  not 
had  sufficient  appropriated  funds 
available  to  reimburse  States  for  the 
costs  of  either  category  (4)  or  (5).  Thus 
the  prohibition  against  using  CMA 
funds  for  case  management  has  been  in 
effect  since  FY  1991.  We  do  not 
anticipate  any  increase  in  the  level  of 
appropriated  funds  for  CMA  in  the 
foreseeable  future  to  enable  any  change 
in  policy  regarding  reimbursable  CMA 
categories. 

Regarding  the  commenter's  concern 
about  liability  for  possible  Federal 
exceptions,  the  commenter  is  right  to  be 
concerned.  If  the  State  has  been 
inappropriately  charging  case 
management  costs  to  CMA,  the  State  is 
indeed  at  risk  of  possible  audit 
disallowances. 

Comments  on  Subpart  C 

§400.25:  Comment:  One  commenter 
observed  that  §  400.25  which  states  that 
a  State  may  not  impose  requirements  as 
to  duration  of  residence  as  a  condition 
of  participation  in  the  State's  program  of 
assistance  or  services  may  be  in  conflict 
with  the  36-  and  60-month  time- 
limitation  proposed  for  social  services 
and  targeted  assistance. 

Response:  This  provision  is  not  in 
conffict  with  the  time-limitation 
requirement  for  services  in  §§  400.152 
and  400.315.  The  prohibition  against 
duration  of  residence  requirements  in 
§  400.25  means  that  a  State  may  not 
impose  a  requirement  that  a  refugee 
must  have  resided  in  the  State  for  a 
required  period  of  time  before 
qualifying  for  assistance  or  services. 

Comments  on  Subpart  E 

§  400.62:  Comment:  Two  commenters 
expressed  support  for  making  the  RCA 
start  date  in  relation  to  the  date  of 
application  congruent  with  AFDC 
policy,  while  another  commenter 
objected  to  this  requirement,  expressing 
concern  that  this  requirement  would  be 
in  conflict  with  State  law  in  his  State 
because  the  Home  Relief  program, 
which  corresponds  to  the  refugee 
program,  has  a  different  requirement 
than  the  AFDC  program.  The 
commenter  recommended  deleting  this 
requirement  or  allowing  for  a  waiver. 
One  of  the  commenters  suggested  that 
ORR  and  the  States  should  provide  clear 
direction  and  training  to  ensure  that 
clients  are  not  penalized  by  faulty 
enrollment  or  eligibility  determination 


procedures  that  result  in  delays  in 
receipt  of  assistance. 

Response:  Regardless  of  whether  there 
might  be  a  conflict  with  State  law,  a 
State  would  be  expected  to  comply  with 
this  Federal  requirement.  The 
commenter's  point  regarding  the  need 
for  clear  direction  and  training  to  avoid 
delays  in  receipt  of  assistance  is  well- 
taken.  We  agree  that  States  should  take 
measures  to  ensure  that  eligibility 
determination  procedures  result  in 
timely  receipt  of  assistance. 

Comments  on  Subpart  F 

§§400.71  and  400.79:  Comment:  Two 
commenters  requested  clarification  on 
the  definition  of  what  constitutes  a 
family.  Another  commenter 
recommended  that  States  be  allowed  to 
define  family  broadly  to  include 
everyone  in  a  household.  One 
commenter  felt  that  the  concept  of 
family  self-sufficiency  plans  needs  to  be 
defined  more  fully  to  ensure  some 
consistency  in  the  implementation  of 
this  provision.  One  commenter  said  that 
family  self-sufficiency  plans  are 
welcome  as  long  as  all  employable 
family  members  are  included  in  the 
plan.  Another  commenter  asked 
whether  family  self-sufficiency  plans 
would  only  be  required  for  RCA  clients 
or  be  required  for  refugee  AFDC  clients 
as  well.  One  commenter  requested 
clarification  on  whether  individual 
employability  plans  must  also  be 
developed  for  recipients  of  AFDC  and 
GA.  One  commenter  felt  that  it  is 
unclear  what  should  be  included  in  a 
family  self-sufficiency  plan  and  how 
.States  should  monitor  the  development 
and  implementation  of  such  a  plan. 
Another  conmienter  suggested  putting 
out  guidelines  to  providers  to  give  them 
concrete  strategies  regarding  the 
development  of  family  self-sufficiency 
plans. 

Response:  In  order  to  be  consistent 
with  how  ORR  counts  families  who 
move  off  aid.  we  define  a  family  as 
those  individuals  included  in  a  cash 
assistance  filing  unit  whose  needs  are 
taken  into  account  when  determining 
the  payment  level  for  the  filing  unit. 
Using  this  definition,  a  family  could 
constitute  a  one-person  unit  as  in  many 
RCA  cases.  States  have  the  flexibility, 
however,  to  define  family  more  broadly 
to  include  everyone  in  a  household  if  it 
so  chooses. 

We  define  a  family  self-sufficiency 
plan  as  a  plan  that  includes  (1)  a 
determination  of  the  total  amount  of 
income  a  particular  family  would  have 
to  earn  to  exceed  its  cash  grant  and 
move  into  self-support  without  suffering 
a  monetary  penalty;  (2)  a  strategy  and 
timetable  for  obtaining  that  level  of 


family  income  through  the  placement  in 
employment  of  sufficient  numbers  of 
employable  family  members  at 
sufficient  wage  levels;  and  (3) 
employability  plans  for  every 
employable  member  of  the  family,  as  a 
part  of  (2).  Providers  should  focus  on 
the  family,  not  the  individual  refugee,  as 
the  unit  of  intervention.  Individual 
employability  plans  for  members  of  the 
same  family,  therefore,  should  be  kept 
together  as  part  of  the  family  self- 
sufficiency  plan  luider  one  case  file.  We 
believe  family  self-sufficiency  plans 
should  be  developed  with  the 
involvement  of  every  employable  family 
member,  not  just  the  primary  wage 
earner,  to  the  extent  possible. 

We  appreciate  the  commenter  raising 
the  question  of  whether  family  self- 
sufficiency  plans  are  to  be  required  only 
for  RCA  recipients  or  for  refugee  AFDC 
recipients  as  well.  We  intend  family 
self-sufficiency  plans  to  be  required  for 
anyone  who  receives  employment- 
related  services  funded  by  the  refugee 
program,  including  recipients  of  RCA, 
AFEXD,  SSI.  and  GA,  as  well  as  refugees 
who  are  not  receiving  cash  assistance 
but  who  apply  for  employment-related 
services.  Thus,  while  references  to 
family  self-sufficiency  plans  in 
§§  400.71  and  400.79  apply  only  to  RCA 
recipients,  we  have  added  a  provision 
under  §  400.156(g)  which  requires  the 
development  of  a  family  self-sufficiency 
plan  for  anyone  who  participates  in 
refugee  program-funded  employment- 
related  services.  We  would  expect 
agencies  to  coordinate  the  development 
of  family  self-sufficiency  plans  to  avoid 
duplication  of  effort  if  a  family  self- 
sufficiency  plan  for  a  refugee  client 
already  exists. 

States  should  monitor  the 
development  and  implementation  of 
family  self-sufficiency  plans  in  the  same 
manner  as  they  would  monitor  the 
development  and  implementation  of 
employability  plans:  by  conducting  a 
case  file  review  as  part  of  a  State's  on- 
site  monitoring. 

ORR  does  not  plan  to  issue  national 
guidelines  on  family  self-sufficiency 
planning.  However,  some  States  have 
developed  guidance  oi>  family  self- 
sufficiency  planning  for  use  within  their 
States. 

§400.75:  Comment:  One  commenter 
wondered  if  the  requirement  for 
participation  in  employment  services 
within  30  days  of  receipt  of  aid  could 
be  required  of  refugees  on  AFDC  as 
well.  Another  commenter  asked  if  non- 
compliance would  result  in  a  client 
sanction  or  a  negative  program  review. 
One  commenter  expressed  concern  that 
the  level  of  funding  might  be 
inadequate,  resulting  in  employment 
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services  only  to  RCA  refugees  to  the 
exclusion  of  AFDC  recipients.  The 
commenter  recommended  requiring 
participation  in  employment  services 
within  30  days  of  receipt  of  aid  only  if 
funding  is  available.  Another 
commenter  was  concerned  that  the  level 
of  funding  might  be  insufficient  to 
provide  services  to  all  RCA  refugees  and 
recommended  that  the  rule  be  revised  to 
require  States  to  include  an  assurance  in 
their  State  plan  that  newly  arrived 
refugees  will  be  enrolled  promptly  in 
employment  services. 

Response:  The  provisions  under 
subpart  F.  including  the  requirement  for 
participation  in  employment  services 
within  30  days  of  receipt  of  aid.  apply 
only  to  RCA  recipients;  these 
regulations  do  not  apply  to  recipients  of 
.\FDC.  The  AFDC  program, 
administered  by  the  Office  of  Family 
Assistance,  is  governed  by  separate 
regulations  under  45  CFR  Chapter  II. 
However,  we  refer  the  commenter  to  45 
CFR  233.100(a)(6).  which  requires  that 
within  30  days  after  the  receipt  of  aid 
under  the  AFDC- UP  program, 
unemployed  principal  earners  will 
participate  or  apply  for  participation  in 
a  JOBS  program. 

Non-compliance  with  §400.75  would 
result  in  a  client  sanction  or  a  negative 
program  review.  Regarding  funding 
availability,  we  believe  it  would  be  a 
rare  situation  where  service  funds 
would  not  be  sufficient  to  provide 
services  to  all  RCA  recipients  in 
accordance  with  §400.75. 

§  400.76:  Comment:  Two  commenters 
strongly  supported  ORR's  proposal  to 
make  exemption  requirements 
consistent  with  JOBS  requirements, 
while  two  commenters  opposed 
exempting  a  parent  or  caretaker  who  has 
a  child  under  3  years  of  age  and 
opposed  exempting  pregnant  women 
from  registration  and  participation  in 
employment  services  if  the  child  is 
expected  to  be  bom  within  6  months. 
One  of  the  commenters  felt  that  welfare 
parents  should  be  required  to  use  child 
care,  as  non-welfare  parents  do.  in  order 
to  work.  The  commenter  also  expressed 
the  view  that  sinqe  many  non-welfare 
women  continue  to  work  until  their  8th 
month  of  pregnancy,  welfare  recipients 
should  not  be  exempted  from 
participation  because  of  pregnancy.  Two 
commenters  expressed  concern  about 
the  availability  of  affordable  day  care. 
One  commenter  was  concerned  that  a 
single  parent  would  not  be  able  to  afford 
day  care  costs.  Another  commenter  felt 
that  ORR  should  take  into  consideration 
the  possible  hardship  that  families  may 
experience  finding  suitable  child  care 
for  non-school  age  refugee  children. 


Response:  We  believe  the  criteria  for 
exemptions  from  participation  in  the 
refugee  program  should  be  as  consistent 
as  possible  with  the  criteria  for 
exemptions  in  the  JOBS  program  in 
order  to  maintain  equity  among  welfare 
clients.  While  we  recognize  the 
potential  problems  that  some  refugee 
families  may  experience  finding  suitable 
and  affordable  child  care,  we  believe 
there  are  a  number  of  options  available 
to  refugee  famiUes  for  securing 
subsidized  child  care  through  ORR- 
funded  day  care  or  through  the  JOBS 
program. 

§  400.80:  Comment:  Six  commenters 
wrote  in  support  of  elimination  of  the 
job  search  requirement.  We  received  no 
comments  opposing  elimination  of  this 
requirement. 

Response:  We  continue  to  believe  that 
job  search  is  an  appropriate  activity  for 
certain  types  of  refugees  and  should  be 
required  as  part  of  a  refugee's 
employability  plan  in  such  cases. 
Therefore,  we  have  decided  to  modify 
§  400.80  accordingly  instead  of  totally 
eliminating  this  requirement.  A  refugee 
who  refuses  to  carry  out  job  search 
would  be  subject  to  sanction,  in 
accordance  with  §  400.77,  if  job  search 
is  a  required  service  in  the  refugee's 
employability  plan. 

§  400.83:  Comment:  One  commenter 
recommended  that  since  one  State  has 
already  obtained  ORR  approval  to 
modify  its  timeframe  for  the  conciUation 
period,  this  provision  should  be  revised 
to  accommodate  the  State's  method  of 
handling  the  conciliation  period. 

Response:  A  revision  is  not  necessary. 
The  State  in  question  was  granted  a 
waiver  to  this  provision  a  few  years  ago. 
This  waiver  is  not  affected  by  this 
regulation. 

§  400.94(a):  Comment.- One 
commenter  was  opposed  to  requiring 
refugees  to  be  screened  for  Medicaid 
eligibility  first.  Another  commenter 
expressed  concern  that  the  requirement 
to  determine  the  Medicaid  eligibility  of 
every  individual  in  an  RMA  family 
instead  of  making  a  single 
determination  for  the  family  as  a  unit 
could  have  the  potential  for  increased 
administrative  costs  as  a  result  of 
implementing  this  new  method  of 
determination. 

Response:  The  revision  in  §  400.94(a) 
does  not  represent  a  change  in  poUcy; 
it  is  simply  a  clarification  of  a  regulation 
that  has  been  in  effect  since  its 
publication  as  a  final  rule  in  the  Federal 
Register  (54  FR  5480)  on  February  3, 
1989.  Therefore.  States  that  are  not 
making  Medicaid  eligibility 
determinations  for  refugees  who  apply 
for  medical  assistance,  or  are  not 
making  Medicaid  determinations  for 


each  member  in  a  family  unit,  should 
take  immediate  steps  to  comply  with  the 
requirements  under  §  400.94(a). 

§  400.100(d):  Comment;  One 
commenter  objected  to  the  provision 
that  only  those  recipients  of  RCA  who 
are  not  eligible  for  Medicaid  are  eligible 
for  RMA.  The  commenter  expressed 
concern  that  RMA  may  be  eUminated  in 
one  State  because  all  RCA  recipients  in 
the  State  are  ehgible  for  Medical 
Assistance  (MA).  The  commenter  also 
questioned  whether  this  provision  refers 
to  all  MA  benefits  or  only  Federally 
mandated  or  reimbursed  MA  benefits. 
Another  commenter  pointed  out  that  it 
is  essential  to  ensure  that  refugees  on 
RMA  who  are  eligible  for  partial 
Medicaid  benefits  are  not  denied  RMA 
coverage  for  medical  treatment  that  is 
not  covered  by  the  partial  Medicaid 
coverage. 

Response:  This  provision  is  simply  a 
restatement  or  clarification  of  current 
poUcy  and  refers  only  to  Federally 
reimbursed  benefits  under  title  XIX  of 
the  Social  Security  Act.  Regarding  RMA 
coverage  for  refugees  who  are  eligible 
for  partial  Medicaid  benefits,  since 
§  400.100(d)  does  not  represent  a  change 
in  policy.  States  should  continue 
handling  these  cases  as  they  do  under 
current  poUcy. 

§400.104:  Comment;  Twenty-four 
commenters  indicated  support  for  this 
provision.  Two  commenters  questioned 
whether  a  refugee  would  be  required  to 
accept  private  insurance,  if  the 
employer  offered  the  insurance  at  a  cost. 
One  commenter  asked  if  States  would 
be  required  to  impose  penalties  for 
refusal  to  accept  private  medical 
coverage.  In  cases  where  private 
insurance  only  covers  the  employee, 
one  commenter  wondered  whether 
remaining  family  members  would  be 
able  to  continue  on  RMA.  Three 
commenters  recommended  that  instead 
of  terminating  RMA  once  private 
insurance  is  obtained.  RMA  could  be 
billed  only  after  any  and  all  private 
insurance  payments  were  accessed,  as  is 
the  arrangement  in  the  Medicaid 
program.  One  commenter  noted  that  the 
proposed  rule  suggests  that  RMA 
recipients  would  be  eligible  for  RMA 
through  the  8th  month,  regardless  of  the 
reason  for  their  ineligibility.  The 
commenter  questioned  whether  RMA 
recipients  would  be  eligible  for 
continued  RMA  if  they  began  receiving 
unearned  income  or  acquired  excess 
resources  that  would  make  them 
ineligible  for  RMA. 

Response:  An  RMA  recipient  who 
becomes  employed  would  not  be 
required  to  accept  health  insurance 
offered  by  his/her  employer;  if  an  RMA 
recipient  chooses  not  to  accept  private 
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insurance,  his/her  eligibility  for 
continued  RMA  would  not  be  affected. 
If  an  employed  RMA  recipient  obtains 
private  health  insurance  which  covers 
self  only,  the  remaining  family 
members,  if  they  were  RMA  recipients, 
could  continue  to  receive  RMA  for  the 
full  time-eligibility  period.  Unearned 
income  or  excess  resources  would  only 
be  a  factor  in  determining  initial 
eligibility  for  RMA;  once  a  refugee 
becomes  an  RMA  recipient,  however, 
he/she  would  be  eligible  for  continued 
RMA  regardless  of  whether  he/she 
began  receiving  unearned  income  or 
acquired  excess  resources. 

After  considering  the  commenters' 
recommendation,  we  have  revised  the 
rule  to  allow  an  RMA  recipient  who 
becomes  employed  to  continue  to 
receive  RMA  for  the  full  Ume-eligibiUty 
period,  regardless  of  whether  the 
recipient  obtains  private  medical 
coverage.  However,  we  have  revised  this 
provision  to  require  in  cases  where  a 
refugee  obtains  private  medical 
coverage,  that  RMA  payment  must  take 
into  consideration  any  third  party 
payments.  This  policy  is  similar  to 
Medicaid  policy  set  forth  in  Medicaid 
regulations  at  42  CFR  433.139. 

§  400.106:  Comment:  One  commenter 
asked  for  clarification  as  follows:  The 
preamble  states  that  "•  *  *  additional 
services  imder  §  400.106  may  not 
(emphasis  added)  be  provided  to  refugee 
Medicaid  recipients  with  refugee 
funding  as  long  as  appropriated  funds 
continue  to  be  insufficient  to  enable 
ORR  reimbursements  to  States  for  these 
costs,"  while  the  actual  proposed 
regulation  states  that  "the  State  may 
(emphasis  added)  provide  to  refugees 
who  are  determined  eUgible  under 
§§  400.94.  only  to  the  extent  that 
sufficient  funds  are  appropriated,  or 
400.100  of  this  part  the  same  services 
through  public  facilities." 

Response:  The  meaning  is  the  same; 
the  main  point  is  that  appropriated 
funds  have  not  been  sufficient  to  enable 
ORR  reimbursement  for  refugees  eligible 
under  §  400.94  (Medicaid)  since  FY 
1991,  thus  additional  medical  services 
to  refugee  Medicaid  recipients  under 
§  400.106  may  not  be  provided  with 
ORR  funding. 

§  400.107:  Comment:  Four 
commenters  recommended  the 
continued  use  of  the  term  "health 
assessment"  instead  of  the  term 
"medical  screening",  while  one 
commenter  supported  the  change  of 
wording.  One  conunenter  felt  it  was 
unclear  whether  the  change  in  terms 
imphed  a  change  in  definition.  Two 
commenters  stated  that  the  use  of  the 
term  "medical  screening"  implies  that 
health  assessments  can  only  be  done  by 


physicians  when  in  practice  non- 
physician  health  care  providers  are  the 
primary  resource  used  for  conducting 
health  assessments.  One  commenter 
expressed  concern  that  the  term 
"medical  screening"  may  blur  the 
distinction  between  initial  assessment 
and  actual  provision  of  medical  care. 
The  commenter  felt  that  the  term 
implied  a  more  comprehensive  service 
than  will  be  provided  and  that  it  is 
important  to  distinguish  that  a  public 
health  setting  is  not  a  comprehensive 
care  dehvery  setting.  Two  other 
commenters  felt  that  the  word 
"screening"  is  inaccurate  to  describe  the 
set  of  health  services  needed  in 
domestic  resettlement.  A  screening 
should  be  understood  as  one  component 
of  ajnore  comprehensive  set  of  services. 
One  commenter  requested  that  ORR 
provide  a  definition  of  medical 
screening  which  would  allow  current 
practices  to  continue. 

Finally,  one  commenter  indicated  that 
a  review  of  the  Immigration  and 
NationaUty  Act  did  not  reveal  the  use  of 
the  term  "medical  screening"  in  relation 
to  domestic  health  assessments. 

Response:  We  have  chosen  to  use  the 
term  "medical  screening"  in  place  of  the 
term  "health  assessment"  simply  to  be 
consistent  with  the  language  of  the  IN  A. 
Section  412(b)(5)  of  the  INA  authorizes 
the  Director  "to  make  grants  to,  and 
enter  into  contracts  with,  State  and  local 
health  agencies  for  payments  to  meet 
their  costs  of  providing  medical 
screening  and  initial  medical  treatment 
to  refugees."  The  use  of  the  term 
"medical  screening"  is  in  no  way 
intended  to  suggest  that  ORR  beUeves 
that  health  assessments/medical 
screenings  must  be  performed  by 
physicians  instead  of  non-physidan 
health  care  personnel. 

We  have  been  working  with  State 
refugee  health  coordinators  and  the 
Centers  for  Disease  Control  and 
Prevention  during  the  past  year  to 
develop  a  medical  screening  protocol,  as 
required  under  §  400.107(a)(1).  that 
clearly  defines  what  are  allowable 
services  uinder  medical  screening.  We 
intend  to  issue  this  protocol  later  this 
fiscal  year. 

Comments  on  Subpart  I 

§§400.141.  400.152,  and  400.153: 
Comment:  One  commenter  felt  that  the 
elimination  of  title  XX  services  as 
allowable  for  refugee  program  funding 
would  be  damaging  to  the  community. 
One  commenter  recommended  that 
references  to  title  XX  be  retained  in  ORR 
regulations  to  enable  refugees  to  access 
services  which  they  might  not  otherwise 
to  able  to  access  because  of  the  absence 
of  bilingual  staff  and  limited  resources. 


Another  commenter  supported  the 
elimination  of  title  XX  services.  One 
commenter  assumed  that  the 
elimination  of  title  XX  services  from  the 
list  of  allowable  services  was  intended 
to  increase  State  and  local  flexibility  in 
the  provision  of  services.  The 
commenter  questioned  whether 
flexibility  would,  in  fact,  be  increased  or 
whether  the  elimination  would  serve  as 
an  impediment  to  flexibiUty.  Another 
commenter  questioned  what  title  XX 
services  ORR  considers  inappropriate. 

Response:  As  we  indicated  in  the 
NPRM.  the  purpose  of  eliminating  title 
XX  services  from  the  Ust  of  allowable 
services  that  may  be  provided  with  ORR 
funding  is  to  limit  the  scope  of  refugee 
program  services  to  those  services  that 
are  most  in  keeping  with  the  goals  and 
priorities  of  the  refugee  program.  Our 
intention  is  to  sharpen  the  focus  of 
refugee  funding,  not  necessarily  to 
increase  State  flexibiUty.  We  do  not 
believe  that  the  full  range  of  allowable 
services  under  the  title  XX  program  is 
consonant  with  the  major  priorities  of 
the  refugee  program.  We  have  included 
in  our  list  of  allowable  refugee  social 
services  those  title  XX  services  which 
we  beheve  fit  with  the  goals  and 
purpose  of  the  refugee  program. 
However,  there  are  other  title  XX 
services  that  we  believe  go  beyond  ORR 
priorities.  For  example,  ORR  does  not 
believe  that  title  XX  services  such  as 
preparation  and  delivery  of  meals  and 
day  care  services  for  adults  fall  within 
the  main  priorities  of  employment  and 
economic  self-sufficiency  in  the  refugee 
program.  While  we  believe  there  are 
refugees  who  may  need  these  services, 
we  beheve  these  services  should  be 
accessed  through  the  State's  title  XX 
program  instead  of  through  the  refugee 
program.  At  the  same  time  we  agree 
with  the  commenter  that  refugees  often 
have  difficulty  accessing  mainstream 
services  because  of  the  lack  of  culturally 
and  linguistically  appropriate  services. 
ORR  intends  to  work  with  other  Federal 
programs  over  the  next  few  years  to 
increase  refugee  access  to  these  services. 
We  strongly  encourage  States  to  do  the 
same  at  the  State  level. 

§  400.145:  Comment:  Six  commenters 
wrote  in  support  of  requiring  States  to 
insure  that  women  have  the  same 
opportunities  as  men  to  participate  in 
training  and  instruction,  as  required  in 
the  Immigration  and  NationaUty  Act. 
One  commenter.  however,  wondered 
why  equal  opportunity  for  employment 
placement  was  not  included.  "The 
commenter  also  expressed  concern  that 
unless  child  care  and  transportation  are 
provided  for  women,  equal  opportunity 
for  services  would  be  moot.  Another 
commenter,  while  supporting  the 
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provision,  cautioned  that  ORR,  in 
monitoring  this  requirement,  should  not 
assume  that  equal  opportunity 
necessarily  results  in  equal 
participation.  The  commenter  felt  that 
ORR  tends  to  equate  unequal 
participation  with  unequal  access. 
Another  commenter  suggested  that  in 
light  of  the  proposed  time-limitation  for 
service  eligibility,  the  regulation  should 
clearly  state  that  pregnant  women  who 
wish  to  participate  in  employinent 
services  should  have  access  to  them, 
even  though  they  may  be  exempt  from 
participaUon  under  §  400.76(a)(9).  One 
commenter  suggested  that  services  to 
women  should  be  provided  within  the 
:ontext  of  a  family  self-sufficiency  plan. 

Response:  We  agree  that  refugee 
women  should  have  equal  opportunity 
lo  participate  in  all  services,  including 
employment  placements.  In  the 
proposed  rule,  we  used  the  phrase  "to 
participate  in  training  and  instruction" 
to  be  consistent  with  the  language  in  the 
INA.  However,  to  more  clearly  convey 
our  intent  to  provide  women  equal 
opportunity  for.all  services,  we  have 
revised  §  400.145  in  the  final  rule  to 
-ead:  "A  State  must  insure  that  women 
have  the  same  opportunities  as  men  to 
participate  in  all  services  funded  under 
this  part,  including  job  placement 
services." 

We  concur  that  services  to  women 
should  be  provided  within  the  context 
of  a  family  self-sufficiency  plan,  as 
should  services  to  refugee  men  and 
other  employable  members  of  a  family. 
.'Vs  part  of  that  self-sufficiency  plan,  we 
would  expect  States  to  make  sure  that 
service  providers  make  every  effort  to 
arrange  transportation  and  child  care  for 
those  women  who  are  not  able  to 
participate  in  services  without  such 
assistance.  We  agree  with  the 
commenter  that  without  these 
supportive  services  equal  access  to 
services  would  be  unattainable  for  many 
women. 

We  also  agree  wath  the  comment  that 
equal  access  does  not  necessarily  result 
in  equal  participation.  The  emphasis,  in 
our  mind,  is  on  providing  to  refugee 
women  the  same  opportunity  to 
participate  in  services  as  refugee  men 
have.  We  understand  that  providing 
access  to  services  does  not  guarantee 
that  refugee  women  will  necessarily 
choose  to  participate  in  services  or 
employment  placement  due  to  certain 
cultural  constraints.  On  the  other  hand, 
since  ORR  regulations  require  that  all 
employable  rehigee  women,  with  the 
excepdon  of  those  who  meet  the 
exemption  requirements  of  §  400.76, 
must  participate  in  employment 
services,  we  would  not  expect  to  see  a 


great  disparity  in  participation  between 
refugee  men  and  women. 

Given  the  time-limitations  for  service 
eligibility  that  will  go  into  effect  with 
this  final  regulation,  we  agree  with  the 
comment  that  pregnant  women  who 
wish  to  participate  in  employment 
services  may  access  these  services,  even 
though  they  may  be  exempt.  Section 
400.75(b)  already  requires  that  a  State 
must  permit  anyone  in  any  of  the 
exempted  categories  under  §  400.76  to 
register  for  employment  services  if  he/ 
she  so  chooses. 

§400.146:  Comment.  Eight 
commenters  concurred  with  the 
elimination  of  the  85/15  rule  that 
required  any  State  with  a  refugee 
welfare  dependency  rate  of  55%  or  more 
to  use  85%  of  its  social  service  fundj  for 
employability  services  and  no  more 
than  15%  of  its  social  service  funds  for 
non-employment-related  services. 

Three  commenters  wrote  in  support  of 
the  requirement  that  employment 
services  must  be  designed  to  enable 
refugees  to  obtain  jobs  with  less  than 
one  year's  participation  in  services. 
Another  commenter  disagreed  with  the 
prohibition  against  vocational  training 
that  lasts  for  more  than  a  year  or 
education  programs  that  are  not 
intended  to  lead  to  employment  within 
a  year,  stating  that  many  refugees 
receiving  AFDC  will  not  be  able  to 
become  self-sufficient  in  one  year  due  to 
limited  English  language  ability  and  job 
skills.  The  conunenter  requested  a  later 
effective  date  if  this  provision  were 
made  final.  One  commenter  requested 
clarification  on  whether  ESL  is 
considered  an  educational  program  and 
if  the  one  year  starts  at  the  begiiming  of 
the  educational  program  or  at  the  end  of 
the  educational  program.  Another 
commenter  recommended  that  a 
percentage  of  funds  be  allowed  for  the 
purchase  of  selected  long-term  training 
for  qualified  refugees  as  long  as  the 
training  leads  to  employment  soon  after 
training  is  completed. 

Response:  This  rule  does  not  require 
refugees  to  become  self-sufficient  with 
less  than  one  year's  participation  in 
services.  Section  400.146  requires  that 
services  be  designed  to  help  a  refugee  to 
become  employed,  not  necessarily  self- 
sufficient,  with  less  than  one  year's 
participation  in  services.  We  recognize 
that  a  refugee's  first  job  may  not  provide 
sufficient  wages  to  enable  self-support; 
nonetheless,  we  believe  that  that  first 
job  is  an  essential  step  towards  self- 
sufficiency  and  should  occur  as  soon  as 
possible.  Section  400.146  permits  the 
continued  provision  of  services  to  a 
refugee  for  more  than  one  year,  as 
needed,  to  move  a  refugee  and  his  or  her 
family  to  full  self-support.  We  believe 


the  prohibition  against  training 
programs  that  last  for  more  than  a  year 
or  educational  programs  that  are  not 
intended  to  lead  to  employment  within 
a  year  is  reasonable,  given  limited 
resources,  and  is  in  keeping  with  the 
refugee  program's  statutory  requirement 
that  refugees  be  placed  in  employment 
as  soon  as  possible  after  arrival  in  the 
U.S. 

We  consider  ESL  to  be  an  educational 
program  that  may  be  provided  for  more 
than  a  year  as  long  as  other  services 
designed  to  lead  to  employment  within 
one  year  are  being  provided 
concurrently  to  a  refugee  as  part  of  an 
overall  self-sufficiency  plan.  Under  the 
requirements  of  §  400.146,  it  would  be 
unacceptable  to  provide  only  ESL  to  a 
refugee,  without  the  provision  of  other 
employment-related  services  that  are 
intended  to  lead  to  employment  within 
one  year,  since  ESL  alone  is  unlikely  to 
enable  a  refugee  to  obtain  employment 
with  less  than  one  year's  participation 
in  ESL.  The  one  year  starts  at  the 
beginning  of  the  educational  program, 
not  at  the  end. 

§400.147:  Comment;  Four 
commenters  supported  the  proposed 
client  priorities.  Two  commenters 
agreed  that  new  arrivals  should  be  given 
first  priority.  One  commenter 
recommended  limiting  first  priority  to 
all  newly  anjving  refugees  on  cash 
assistance  during  their  first  year  in  the 
U.S.  The  commenter  noted  that  while 
§  400.147  places  refugees  on  cash 
assistance  on  a  lower  priority  than 
newly  arrived  refugees,  §  400.75 
requires  that  RCA  recipients  who  are 
not  exempt  must  participate  in 
employment  services  within  30  days  of 
receipt  of  aid.  The  commenter  expressed 
concern  that  some  counties  might  not 
have  sufficient  funds  to  serve  the  top 
two  priority  groups.  Another  commenter 
asked  why  RCA  clients  couldn't  be 
given  the  same  priority  status  as  the  first 
priority  group  since  RCA  recipients  are 
within  their  first  year  of  residence  in  the 
U.S.  Another  commenter  recommended 
that  second  priority  be  given  to  serving 
employed  refugees  in  need  of  services  to 
maintain  employment  so  that  these 
refugees  would  not  be  tempted  to  lose 
their  jobs  in  order  to  become  a  higher 
priority  for  services.  Another 
commenter  noted  that  according  to  the 
proposed  client  priorities,  a  newly 
arrived  refugee  in  priority  group  #1  who 
is  employed  and  making  $25,000  a  year 
and  who  wants  to  upgrade  his  job, 
would  receive  services  before  a  client  in 
priority  group  #3  who  is  time-expired, 

unemployed,  and  living  on  the  streets 
but  anxious  to  work.  Another 

commenter  wrote  that  he  interprets  the 

priority  order  to  mean  that  (1)  refugees 
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within  their  first  year  of  residence  in  the 
U.S.  and  receiving  cash  assistance  will 
have  priority  over  refugees  within  their 
first  year  of  residence  who  are  not 
receiving  cash  assistance;  and  (2) 
refugees  within  their  first  year  of 
residence  who  are  not  receiving  cash 
assistance  will  have  priority,  regardless 
of  their  employment  status,  over 
refugees  receiving  cash  assistance,  but 
residing  in  the  U.S.  longer  than  one 
year.  The  commenter  recommends  that 
ma3dmum  flexibility  be  given  to  States 
and  local  service  providers  in  applying 
these  priorities. 

Response:  To  clarify,  the  first  priority 
group  includes  both  refugees  receiving 
cash  assistance,  including  RCA  and 
AFDC  recipients,  during  their  first  year 
in  the  U.S.  and  refugees  who  are  not 
receiving  cash  assistance  during  their 
first  year  in  the  U.S.  who  apply  for 
services.  For  refugees  in  their  first  year 
in  the  U.S.,  we  are  not  making  a 
distinction  in  terms  of  priority  between 
refugees  on  cash  assistance  and  refugees 
not  on  cash  assistance.  We  believe  that 
most  States  and  counties  would  have 
sufficient  refugee  funds  to  serve  all  first- 
year  refugees,  regardless  of  cash 
assistance  status.  However,  if  for  some 
reason  sufficient  funds  are  not  available 
to  serve  both  first  year  cash  assistance 
and  non-cash  assistance  clients, 
common  sense  would  suggest  that 
priority  be  given  to  RCA  recipients  for 
service  in  order  to  meet  the 
requirements  of  §  400.75. 

The  commenter  is  correct  that 
refugees  in  their  first  year  in  the  U.S. 
who  are  not  receiving  cash  assistance 
are  a  higher  priority,  regardless  of  their 
employment  status,  than  refugees 
receiving  cash  assistance  but  residing  in 
the  U.S.  longer  than  one  year.  While  this 
rule  will  require  States  to  follow  these 
priorities,  we  recognize  there  may  be 
some  instances  where  States  and 
providers  will  need  to  exercise  their 
best  judgement  in  determining  who  is  in 
greater  need  of  services  on  a  case-by- 
case  basis.  We,  therefore,  have  added 
the  phrase  "except  in  certain  individual 
extreme  circumstances"  at  §400.147 
regarding  client  priorities  for  the  social 
services  program  and  at  §400.314 
regarding  client  priorities  for  the 
targeted  assistance  program.  For 
example,  it  may  be  the  best  judgement 
of  a  provider  that  a  refugee  recipient  of 
cash  assistance  in  need  of  a  job  who  has 
been  in  the  U.S.  for  more  than  a  year 
needs  to  be  served  before  a  refugee  in 
priority  group  #1  who  is  earning  enough 
to  support  his/her  family  and  is  not  in 
danger  of  being  laid  off,  but  wants  a  job 
upgrade. 

Regarding  the  case  of  the  first-year 
refugee  earning  $25,000  a  year  having 


priority  over  the  time-expired  refugee  in 
priority  group  #3  who  is  unemployed,  if 
the  refugee  is  time-expired  in  terms  of 
being  in  the  U.S.  longer  than  the  time 
frames  specified  in  §§400.152  and 
400.315,  that  refugee  would  not  be 
eligible  to  receive  services  funded  by 
the  refugee  program  except  those 
services  specified  under  §§  400.152(b) 
and  400.315(b).  If,  however,  the  refugee 
in  priority  group  #3  is  not  time-expired, 
and  if  $25,000  a  year  is  sufficient  to 
enable  the  first-year  refugee  to  support 
his/her  family,  common  sense  would 
suggest  that  you  serve  the  refugee  in 
priority  #3. 

We  do  not  agree  with  the  commenter 
who  believes  that  second  priority 
should  be  given  to  employed  refugees 
who  have  been  in  the  U.S.  more  than 
one  year  (priority  #4)  to  avoid  the 
possibility  of  refugees  needingjo  lose 
their  jobs  in  order  to  become  anigher 
priority  for  services.  We  do  not  believe 
that  this  scenario  is  likely  to  become  a 
problem. 

§  400.152(b)  and  400.315:  Comment: 
Nineteen  commenters  opposed  the 
proposed  time-limitation  for  refugee 
social  services  and  targeted  assistance 
services,  while  11  conunenters  wrote  in 
support  of  the  proposed  limitation.  One 
commenter  felt  that  the  time-limitation 
should  be  advisory,  not  mandatory.  One 
commenter  agreed  with  the  longer  time- 
limitation  for  targeted  assistance,  while 
another  conmienter  supported  the 
staggered  implementation  of  the  time- 
limitation.  One  commenter  felt  that 
limitations  on  service  eligibifity  impose 
a  needed  discipline  on  providers  and 
recipients  alike. 

A  variety  of  concerns  was  expressed 
regarding  the  proposed  time-limitation: 
the  time-limitation  might  preclude 
refugee  women,  who  delay  participating 
in  services  due  to  cultural  reasons,  from 
accessing  services  at  a  later  date;  the 
time-limitation  will  result  in  the  most 
needy  populations  being  abandoned 
without  a  safety  net;  it  vdll  leave  a 
significant  number  of  refugees  and 
entrants  without  the  means  to  achieve 
true  economic  self-sufficiency;  the  long- 
term  refugee  welfare  population  will  no 
longer  receive  the  services  they  need; 
many  community-based  organizations 
will  fold  due  to  lack  of  funding;  refugee 
adjustment  services,  such  as  mental 
health  and  family  counseling  are 
required  beyond  3  years  and  will  not  be 
provided  due  to  limited  State  and  local 
resources;  many  refugees  will  continue 
to  need  bilingual  services  which  are 
only  provided  through  the  refugee 
program:  the  time-limitation  will  pass 
fiscal  responsibility  to  State  and  local 
governments  that  do  not  have  the 
resources  to  serve  this  population;  the 


time-limitation  has  the  potential  of 
provoking  adverse  public  reaction  to  the 
presence  of  refugees  if  certain  services 
are  not  provided  to  post-36-month 
refugees  with  refugee  program  funding; 
the  limitaUoD  will  result  in  bilingual 
workers  having  to  meet  the  needs  of  the 
time-expired  refugees  during  their  lunch 
break,  after  regular  work  hours,  or  on 
weekends;  and  the  time-Umitation  on 
services  will  severely  limit  MAA 
eligibility  for  refugee  social  service 
funding. 

Two  commenters  questioned  limiting 
services  in  all  States  based  on  the 
existence  of  waiting  lists  in  just  a  few 
States.  One  commenter  also  questioned 
making  a  regulatory  change  for  refugees 
in  the  1990s  based  on  study  findings 
primarily  of  Southeast  Asians  in  the 
1980s.  One  commenter  questioned 
ORR's  authority  to  limit  eligibility  for 
services  for  entrants,  citing  title  V, 
§  501(d)  of  the  Refugee  Education 
Assistance  Act  of  1980,  which  states: 
"*   *  *  the  authorities  provided  in  this 
section  are  applicable  to  assistance  and 
services  provided  with  respect  to  Cuban 
and  Haitian  entrants  at  any  time  after 
their  arrival  in  the  United  States 
*   *   *."  Another  commenter  felt  that  if 
ORR  ensures  that  discretionary  social 
service  and  TAP  funds  respond  to  the 
needs  of  refugees  over  36  months, 
appropriate  attention  will  have  been 
given  to  this  population. 

Several  commenters  ctted  problems 
with  having  different  eligibility  periods 
for  social  services  and  targeted 
assistance.  One  commenter  felt  that  this 
difference  would  create  an  inequitable 
situation  in  service  availability  between 
States  that  have  TAP  grants  and  those 
that  do  not,  and  would  also  create 
inequity  in  service  availabihty  among 
communities  within  a  State.  Another 
commenter  pointed  out  that  having  two 
different  time  periods  for  the  provision 
of  social  services  and  TAP,  which  are 
often  provided  by  the  same  agency  to 
the  same  client,  would  likely  generate 
considerable  confusion  for  both  the 
refugees  and  the  agencies.  One 
commenter  felt  it  is  inconsistent  to 
permit  impacted  communities  to 
provide  employment  services  for  5  years 
but  not  allow  other  communities  to  do 
so.  Another  commenter  indicated  that 
the  36-month  time  limit  for  social 
services  would  place  great  stress  on 
TAP  funds,  since  staffing  for  the  post- 
36  month  population  would  have  to  be 
funded  solely  with  TAP  funding.  One 
commenter  felt  that  the  time  limit 
would  force  voluntary  agencies  to  place 
new  arrivals  only  in  urban  areas  where 
targeted  assistance  is  available.  Another 
commenter  felt  the  two  eligibility 
periods  would  make  data  collection 
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more  complex  and  cumbersome  at  the 
agency  and  State  level.  One  commenter 
raised  the  question  of  when,  if  a  client 
is  served  by  a  dually  funded  program 
(social  services  and  TAP),  would  the 
refugee  cease  to  be  eligible  for 
services — at  36  months  or  at  60  months. 
Another  commenter  asked  whether 
clients  who  are  in  the  U.S.  less  than  60 
months  at  the  start  of  the  fiscal  year, 
who  pass  the  60-month  mark  during  the 
fiscal  year,  would  be  allowed  to 
complete  the  service  plan. 

Four  commenters  expressed  concern 
about  the  lack  of  refugee  access  to 
mainstream  services.  One  commenter 
was  concerned  that  adding  refugee 
clients  to  mainstream  service  systems 
would  have  a  negative  impact  on  the 
existing  service  system,  in  light  of 
decreasing  funds  in  mainstream 
programs.  Two  commenters  emphasized 
that  if  refugees  are  to  be  treated  like 
other  U.S.  residents  and  have  access  to 
the  same  assistance  and  service 
programs  available  to  other  populations 
after  the  first  3  years  in  the  U.S.,  it  is 
incumbent  upon  ORR  to  foster 
interagency  cooperation  at  the  Federal 
level  to  ensure  that  refugees  have  equal 
access  to  mainstream  programs.  One 
commenter  made  the  point  that  if  we 
achieved  the  two  goals  of  obtaining 
equal  access  for  refugees  to  mainstream 
services  and  achieving  citizenship,  we 
wouldn't  need  to  impose  a  time- 
limitation  on  refugee  services. 

One  commenter  requested 
clarification  on  whether  discretionary 
grants  provided  by  ORR  would  be 
subject  to  the  36-month  and  60-month 
limitation  on  eligibility.  Anotlier 
commenter  requested  clarification  on 
whether  the  time-limitation  applies  to 
all  services  or  only  to  those  services 
listed  under  §400.154. 

Several  commenters  offered 
alternative  recommendations  to  the 
proposed  time-limitations:  One 
commenter  recommended  allowing  the 
States  the  flexibihty  to  provide  services 
as  they  are  needed  within  the  priorities 
described  in  §400.147;  another 
commenter  recommended  adding  post- 
36-month  refugees  as  the  last  priority 
under  §  400.147;  several  commenters 
recommended  that  a  State  be  allowed 
the  flexibility  to  serve  deserving  clients 
beyond  36  months  if  a  State  is  able  to 
meet  the  needs  of  new  arrivals  as 
indicated  by  an  effective  and  efficient 
job  placement  rate;  another  commenter 
recommended  that  the  time-limitation 
should  not  apply  to  outreach  and  crisis 
services;  one  commenter  recommended 
excluding  community  strengthening 
activities  from  the  time-limitation, 
while  another  commenter  recommended 
that  services  such  as  mental  health 


services  should  be  excluded  irom  the 
time- limitation. 

One  commenter  recommended  that 
the  time-limitations  should  be  waived 
for  each  county  that  is  impacted  with 
Lao-Hmong.  Cambodian,  or  Soviet 
Pentecostal  refugees,  while  another 
commenter  recommended  a  waiver  to 
States  that  have  a  substantial  time- 
expired  welfare  population  and  can 
demonstrate  that  they  are  able  to  enroll 
newly  arrived  refugees  in  employment 
services  within  30  days  of  receipt  of  aid. 

Five  commenters  recommended  that, 
if  a  time-limited  eUgibility  period  must 
be  established,  the  same  time  limit  of  5 
years  should  apply  to  both  refugee 
social  services  and  targeted  assistance, 
in  congruence  with  the  5-year  residency 
requirement  for  citizenship.  One  of  the 
commenters  alternatively  suggested  that 
TAP  funding  be  restricted  to  clients  who 
are  not  served  through  refugee  social 
service  funding.  One  commenter 
proposed  that  the  time-limitation  be 
extended  to  60  months  for  elderly 
refugees  who  apply  for  non- 
employment-related  services  such  as 
social  adjustment,  health,  and  mental 
health  services.  Another  commenter 
recommended  that  if  a  time  limit  must 
be  imposed  it  should  be  no  less  than  10 
years  after  arrival  in  the  U.S.  Two 
commenters  recommended  allowing  a 
State  to  spend  no  more  than  a  fixed 
percentage  of  a  State's  refugee  funding 
on  services  for  post-36-month  refugees. 
One  of  the  commenters  suggested 
allowing  a  certain  percentage  of  funding 
for  post-36-month  refugees  only  in  non- 
targeted  assistance  areas. 

Response:  We  continue  to  believe  in 
the  necessity  and  efficacy  of  limiting 
eligibility  for  services  funded  by  the 
refugee  program  to  a  specified  time 
period  after  a  refugee  arrives  in  the  U.S. 
However,  after  considering  the 
comments,  we  have  made  two  revisions 
to  the  time-limitation  provision:  (1)  We 
have  extended  the  eligibility  period  for 
social  services  ft'om  36  months  to  60 
months,  in  congruence  with  the 
proposed  time-limitation  for  the 
targeted  assistance  program  and  with 
the  5-year  residency  requirement  for 
U.S.  citizenship;  and  (2)  we  are 
exempting  referral  and  interpreter 
services  from  the  time-limitation  in  both 
programs  to  enable  referral  of  pos'i-60- 
month  refugees  to  mainstream  services 
and  emergency  interpreter  services 
regardless  of  time  in  the  country.  By 
extending  the  social  services  time- 
limitation  to  60  months,  refugees  will 
have  a  longer  time  to  access  the  services 
needed  to  attain  self-sufficiency  and 
States  and  providers  will  be  spared  the 
difficulty  of  administering  different 
eligibility  periods  for  social  services  and 


targeted  assistance.  We  believe  these 
changes  will  go  a  long  way  towards 
alleviating  many  of  the  areas  of  concern 
to  commenters.  while  maintaining  the 
time-limitation  principle. 

On  the  question  of  whether  title  V.   ■ 
section  501(d)  of  the  Refugee  Education 
Assistance  Act  of  1980  would  prohibit 
ORR  from  limiting  eligibility  for 
services  to  a  certain  time  period  for 
Cuban  and  Haitian  entrants,  the  intent 
of  section  501(d)  needs  to  be  examined 
within  the  context  of  section  501(a)(1). 
Section  501(a)(1)  states  that  "(tjhe 
President  shall  exercise  authorities  with 
respect  to  Cuban  and  Haitian  entrants 
which  are  identical  to  the  authorities 
which  are  exercised  under  chapter  2  of 
title  rv  of  the  Immigration  and 
Nationality  Act."  Regarding  this 
provision,  the  legislative  history  states 
that  "it  is  the  intent  of  the  Congress  that 
services  provided  pursuant  to  this 
section  shall  be  provided  to  Cuban  and 
Haitian  entrants  by  the  same  agencies, 
under  the  same  conditions,  and  to  the 
same  extent,  that  assistance  is  provided 
to  persons  determined  to  be  refugees  in 
accordance  with  the  terms  of  the 
Refugee  Act  of  1980."  126  Cong.  Rec. 
28470  (September  30. 1980).  This 
indicates  that  Congress  clearly  intended 
that  Cuban  and  Haitian  entrants  should 
receive  the  same  benefits  that  refugees 
receive  pursuant  to  the  IN  A.  We  believe 
the  only  way  to  interpret  section  501(d) 
in  a  way  that  makes  sense  in 
conjunction  with  section  501(a)(1)  is  • 
that  benefits  provided  to  entrants 
should  not  be  any  more  constrained  by 
time  barriers  than  benefits  provided  to 
refugees.  If  interpreted  the  way  the 
commenter  suggests.  Cuban  and  Haitian 
entrants  would  receive  more  extensive 
services  than  refugees  because  services 
would  only  be  time-lirnited  for  refugees. 
Congress  clearly  did  not  intend  such 
unequal  treatment. 

To  clarify,  the  time  limitation  applies 
to  all  services,  not  just  to  those  services 
listed  under  §  400.154.  The  time 
limitation,  however,  does  not  apply  to 
services  funded  with  ORR  discretionary 
grants,  including  both  social  service 
discretionary  and  targeted  assistance 
10%  discretionary  grants. 

The  concerns  about  the  lack  of  refugee 
access  to  mainstream  services  are  well 
taken.  We  agree  with  the  commenters' 
suggestion  that  more  has  to  be  done  at 
the  Federal  level  with  other  programs  to 
ensure  better  access  by  refugees  to 
mainstream  programs.  We  are  making  it 
an  ORR  priority  to  work  with  other 
Federal  agencies  and  mainstream 
programs  over  the  next  two  years  to 
increase  access  and  quality  of  services 
for  refugees. 
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§400.154:  Comment:  Two 
commenters  who  supported  elimination 
of  job  search  as  a  mandatory 
requirement  recommended  that  job 
search  be  included  as  an  allowable 
employment  service.  One  commenter 
also  recommended  including  the 
development  of  family  self-sufficiency 
plans  as  an  allowable  service.  Another 
commenter  recommended  adding  job- 
related  expenses  as  an  allowable 
employability  service.  One  commenter 
asked  whether  match  grant  clients  are 
excluded  from  all  employment-related 
services  listed  under  §400.154.  One 
commenter  wrote  in  support  of  the  day 
care  definition  in  §400.154. 

Response:  Job  search  is  already 
included  as  an  allowable  employability 
service  under  §  400.154(a).  We  have 
revised  §  400.154  to  include  the 
development  of  family  self-sufficiency 
plans  as  an  allowable  service  under 
§  400.154(a).  Regarding  job-related 
expenses,  we  believe  the  most  important 
job-related  expenses  to  include  as 
allowable  services  are  child  care  and 
transportation  expenses.  Child  care  as  a 
job-related  expense  is  already  allowable 
under  §  400.154  and  we  have  amended 
§  400.154(h)  to  allow  transportation  as  a 
job-related  expense. 

Match  grant  clients  are  not  excluded 
from  participating  in  the  employment- 
related  services  listed  under  this 
provision. 

§400.155:  Comment;  Two 
commenters  expressed  concern  about 
the  proposed  change  to  §  400.155(f). 
One  of  the  commenters  was  concerned 
that  the  change  in  language  implies  that 
translation  and  interpreter  services  may 
not  be  provided  as  a  distinct  service  in 
its  own  right;  thus  translation/ 
interpretation  for  a  refugee  in  traffic 
court  or  juvenile  court  might  not  be 
allowable  under  this  provision.  The 
commenter  recommended  that 
translation  and  interpreter  services  be 
allowed  to  remain  as  distinct 
adjustment  services.  The  other 
commenter  objected  to  the  proposed 
change  to  §  400.155(f).  arguing  that  the 
provision  as  amended  would  reduce  a 
State's  ability  to  fund  refugee  mutual 
assistance  associations  for  services  such 
as  interpreter  services.  The  commenter 
also  felt  that  by  restricting  interpreter 
services  to  instances  in  which  these 
services  are  not  available  from  any  other 
source.  ORR  would  be  hampering  the 
desirable  goal  of  assisting  refugees  to 
take  advantage  of  mainstream  services. 

One  commenter  requested 
clarification  on  proposed  §  400.155(g) 
regarding  the  process  for  submission, 
the  criteria  that  will  be  used  to  approve 
additional  services,  and  whether 
requests  will  be  reviewed  imiformly  or 


on  a  case-by-case  basis.  Another 
commenter  asked  whether  volunteer 
coordination  and  training  for  ESL  tutors, 
for  example,  would  require  special 
approval  under  proposed  §  400.155(g). 
One  commenter  suggested  that  technical 
assistance  to  strengthen  MAA  capability 
is  not  a  direct  service  and  thus  would 
more  appropriately  be  supported 
through  ORR's  discretionary  program. 

One  commenter  suggested  that  fraud 
prevention  education  should  be 
addressed  through  refugee  orientation 
and  acculturation  services. 

Response:  We  have  decided  to  drop 
the  proposed  revision  to  §  400.155(f). 
Translation  and  interpreter  services  will 
continue  to  be  allowable  under 
§  400.155(f)  regardless  of  whether  such 
services  are  available  from  another 
source. 

If  a  State  wishes  to  provide  additional 
services  under  proposed  §  400.155(g), 
which  now  will  be  §  400.155(h),  the 
State  should  submit  as  part  of  its  annual 
services  plan  a  request  which  describes 
the  proposed  services,  documents  the 
absence  of  waiting  lists  in  the  State  for 
core  refugee  services  (employment  . 
services.  ESL.  job  training,  and  case 
management),  demonstrates  that  the 
proposed  services  fit  the  purpose  of 
strengthening  the  ability  of  refugee 
individuals,  families,  and  refugee 
communities  to  achieve  and  maintain 
economic  self-sufficiency,  family 
stability,  and  community  integration, 
documents  the  need  for  such  services, 
and  describes  the  results  the  State 
expects  to  achieve  with  the  provision  of 
these  services. 

Volunteer  coordination  and  training 
for  ESL  tutors  would  not  require  special 
approval  under  §  400.155(h).  We  do  not 
agree  with  the  comment  regarding 
technical  assistance  to  strengthen  the 
capability  of  MAAs;  we  believe  this  is 
an  appropriate  activity  under 
§  400.155(h). 

Fraud  prevention  education  is 
allowable  as  a  consumer  education 
service  under  §  400.155(c)(3). 

§  400.156:  Comment:  One  commenter 
requested  clarification  of  the  meaning  of 
the  phrase  "to  the  maximum  extent 
feasible".  The  commenter  recommended 
adding  the  words  "as  determined  by  the 
State"  after  the  words  "to  the  maximum 
extent  feasible".  Another  commenter 
felt  that  the  phrase  "to  the  maximum 
extent  feasible"  regarding  the  hiring  of 
bilingual  women  on  staff  would  provide 
a  convenient  out  for  agencies. 

Two  commenters  requested  flexibility 
regarding  the  applicability  and 
feasibility  of  §§400.156  (c),  (d),  (e),  and 
(f).  One  of  the  commenters  suggested 
changing  the  phrase  "must  be  provided" 


to  "should  be  provided"  to  allow  some 
flexibility. 

Response:  We  have  revised  section 
400.156  by  removing  the  phrase  "to  the 
maximum  extent  feasible"  in  paragraphs 
(c)  and  (d)  because  we  believe  that  in 
the  refugee  program.  ESL  should  always 
be  provided  concurrently  with  other 
employment-related  services  or 
employment  and  that  services  should 
always  be  refugee-specific  services 
designed  for  refugees  and  in  keeping 
with  the  rules  and  objectives  of  the 
refugee  program,  with  the  exception  of 
those  services  stated  in  §  400.156(d). 
The  phrase  "to  the  maximum  extent 
feasible"  is  retained  in  paragraphs  (e) 
and  (f)  and  means  that  these 
requirements  must  be  carried  out  to  the 
fullest  extent  possible,  while 
recognizing  that  there  may  be  some 
circumstances  where  it  may  not  be 
feasible  or  possible  to  require  full 
compliance  with  this  requirement.  For 
example,  it  may  not  be  feasible  for  a 
service  agency  to  provide  linguistically 
and  culturally  compatible  services  for  a 
new  ethnic  group  that  includes  only  2 
individuals.  Thus,  while  we  believe 
these  requirements  must  be  met  in  most 
cases,  we  recognize  there  may  be  some 
exceptions  where  it  may  be 
unreasonable,  and  perhaps  not  in  the 
best  interests  of  the  program,  to  require 
full  compliance.  The  use  of  the  phrase 
"to  the  maximum  extent  feasible" 
should  not  provide  a  convenient  out 
regarding  the  hiring  of  bilingual  women. 
The  phrase  acknowledges  that  there 
may  some  exceptions  when  it  may  not 
be  feasible;  but  it  does  not  open  the  door 
to  non-compliance. 

We  believe  the  phrase  "to  the 
maximum  extent  feasible"  provides 
sufficient  flexibility  regarding 
feasibility.  We  do  not  agree  with  the 
suggestion  to  replace  the  word  "must" 
with  the  word  "should". 

§  400.156(b):  Comment:  One 
commenter  asked  for  a  definition  of 
seamless  services  and  examples  to  show 
that  they  work.  Another  commenter. 
while  commenting  that  the  provision  of 
seamless  services  between  reception 
and  placement  (R  &  P)  services  and 
State-administered  social  services  is  a 
laudable  goal,  noted  that  voluntary 
agencies  provide  R  &  P  services  under 
contract  with  their  national  offices 
through  a  Department  of  State  (DOS) 
contract.  The  commenter  suggested  that 
a  similar  requirement  should  be 
included  in  the  DOS  agreement. 
Another  commenter  recommended  that 
coordination  as  called  for  under 
§400. 156(b)  should  be  expressed  in  a 
State  plan  and  should  reflect  policies 
that  ensure  service  continuity  from  R  & 
P  through  self-sufficiency.  The 
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commenter  recommended  that  the  case 
management  authority  of  the  voluntary 
agencies  should  be  respected  as  rehigees 
move  through  the  service  system. 

Response:  Seamless  services  means 
that  there  is  a  relationship  and  a 
continuum  between  R  &  P  services  and 
State- hmded  services  and  an  absence  of 
service  gaps  or  service  duplication.  This 
works  because  avoidance  of  service 
duphcation  results  in  a  more  efficient 
use  of  resources,  and  an  absence  of 
service  gaps  results  in  better  service  to 
refugees. 

We  will  forward  to  the  Department  of 
State  the  commenter "s  recommendation 
to  add  a  requirement  on  seamless 
services  in  the  R  &  P  agreement. 

We  do  not  believe  it  is  necessary  to 
require  States  to  address  the 
coordination  required  in  this  provision 
in  State  plans.  Section  400.11(b)(2).  as 
revised,  requires  States  to  develop 
annual  social  services  plans  on  the  basis 
of  a  local  consultative  process.  This 
would  be  the  logical  vehicle  for  carrying 
out  the  coordination  required  under 
§  400.156(b). 

We  believe  the  case  management 
authority  of  voluntary  agencies  should 
be  respected  in  those  cases  where  the 
voluntary  agency  continues  to  be  a 
refugee  family's  principal  provider  as  it 
moves  through  the  service  system.  In 
cases  where  a  refugee  family's  principal 
provider  is  another  agency,  such  as  an 
MAA  or  other  organization,  the  case 
management  authority  of  that  agency 
should  be  respected  regarding  that 
particular  family. 

Section  400.156(c):  Comment:  Seven 
commenters  indicated  support  for  the 
provision  of  ESL  concurrent  with 
employment-related  services.  Another 
commenter  emphasized  that  ESL 
concurrent  with  employment-related 
services  is  not  appropriate  for  all 
populations.  Another  commenter 
wondered  in  the  case  of  an  ESL  program 
where  job  readiness  activities  are  part  of 
the  curriculum  and/or  the  ESL  student 
is  also  looking  for  job  training,  whether 
these  activities  constitute  employment 
services.  Another  commenter  wondered 
whether  a  student  enrolled  in  an  ESL 
program,  who  is  employed,  may  attend 
another  ESL  program  after  he/she 
completes  the  current  ESL  program.  One 
commenter  recommended  that  this 
provision  should  be  expanded  to  allow 
for  worksite  ESL  and  Uteracy  as 
desirable  services. 

Response:  We  do  not  beUeve  there  is 
any  refugee  population  that  would  not 
benefit,  in  most  cases,  from 
participation  in  ESL  concurrent  with 
participation  in  other  employment- 
related  services.  We  believe  this  is  an 
appropriate  arrangement  for  all 


employable  refugees,  regardless  of 
ethnic  background.  The  purpose  of 
requiring  that  ESL  be  provided 
concurrently,  instead  of  sequentially, 
with  other  employment-related  services 
is  to  ensure  that  refugees  receive  a 
comprehensive  set  of  services  needed  to 
meiximize  a  refugee's  chance  of 
becoming  employed  and  self-sufficient 
in  a  timely  maiuier.  Therefore,  the 
example  of  enrollment  in  an  ESL  class 
only,  even  though  job  readiness 
activities  are  a  part  of  the  curriculvmi,  as 
well  as  the  example  of  an  ESL  student 
who  happens  also  to  be  looking  for  job 
training,  would  not,  in  our  view, 
constitute  ESL  concurrent  with  other 
services  and  would  not  meet  the 
requirement  under  §  400.156(c). 

It  is  perfectly  allowable  for  an  ESL 
student,  who  is  employed,  to  enroll  in 
another  ESL  program  after  he/she 
completes  the  current  ESL  program. 
Worksite  ESL  and  hteracy  are  currently 
allowable  under  §  400.154. 

§ 400.156(d):  Comment:Ten 
commenters  indicated  support  for 
providing  services  throu^  refugee- 
specific  service  systems,  while  6 
commenters  opposed  making  this  a 
requirement.  One  conunenter 
recommended  making  this  provision  an 
option  instead  of  a  requirement.  One 
commenter  noted  that  the  proposed  rule 
would  preclude  funding  to  a  refugee 
service  unit  in  a  JTPA  agency,  a  refugee 
mutual  assistance  association  (MAA) 
that  serves  refugees  along  with 
immigrants  and  citizens,  or  a  school  that 
provides  ESL.  Several  commenters  felt 
that  their  current  service  system 
effectively  provides  services  tailored  to 
refugees  while  ensuring  refugee  access 
to  suitable  mainstream  prognmis.  They 
felt  that  such  combined  programs  have 
resulted  in  the  leveraging  of  mainstream 
program  dollars  and  services  in  a 
beneficial  way  for  refugees.  One 
commenter  argued  that  States  that  can 
demonstrate  effective  use  of  mainstream 
resources  to  provide  culturally 
compatible  services  focused  on  early 
employment  should  be  allowed  to 
continue  to  use  these  systems.  Another 
commenter  felt  that  as  Federal  resources 
diminish,  it  is  particularly  incumbent 
upon  States  to  utilize  other  resources 
and  to  mainstream  refugees  where 
possible  and  where  appropriate  for  the 
client.  One  commenter  stressed  the 
importance  of  making  clear  that  this 
provision  is  not  intended  to  relieve 
mainstream  providers  of  their  obligation 
to  serve  refugees  seeking  other  than 
employment  services  or  those  refugees 
who  have  been  in  the  U.S.  beyond  the 
36-month  time  period. 

Response:  We  concur  with  the 
commenters  concerns  and  have  revised 


§  400.156(d)  to  require  the  provision  of 
refugee-specific  services  and  have 
eliminated  the  requirement  that  services 
must  be  provided  through  a  separate 
refugee-specific  service  system  in  which 
refugees  are  the  only  client  group 
served.  We  believe  this  change  wrill 
address  all  of  the  commenters'  concerns. 
The  revised  provision  will  allow 
funding  to  a  refugee  service  unit  in  a 
mainstream  agency  such  as  a  JTPA 
agency;  it  will  allow  funding  to  an  MAA 
that  serves  refugees  along  with 
immigrants  and  citizens,  or  to  a  school 
that  provides  ESL;  and  it  will  not 
preclude  the  leveraging  of  mainstream 
funds  for  refugees  or  the  use  of 
mainstream  systems  that  have 
demonstrated  the  ability  to  provide 
refugee-specific  services. 

Specifically.  §  400.156(d).  as  revised, 
requires  the  provision  of  refugee- 
specific  services  which  must  be 
designed  to  meet  the  needs  of  refugees 
and  must  be  in  keeping  with  the  rules 
and  objectives  of  the  refugee  program. 
There  are,  however,  some  exceptions  to 
which  this  requirement  does  not  apply; 
the  following  services  are  exempt  from 
this  rule:  Vocational  or  job  skills 
training  and  on-the-job  training  (OJT) 
which  involves  the  purchase  of  slots  for 
refugees  in  mainstream  programs;  and 
English  language  training.  We  do  not 
believe  it  would  be  cost-efficient  or 
necessary  to  require  refugee-specific 
vocational  training  or  OJT.  Nor  do  we 
feel  it  is  as  essential  for  ESL  to  be 
designed  specifically  for  refugees  as 
long  as  the  ESL  is  effectively  designed 
for  non-English  speaking  populations  in 
general  and  is  provided  concurrently 
with  other  employment  services  to 
refugees. 

§  400.156(e):  Comment  Five 
commenters  wrote  in  support  of  the 
proposed  rule  to  require  culturally  and 
linguistically  compatible  services.  Two 
commenters  cautioned  that  while 
culturally  and  linguistically  compatible 
services  can  be  provided  for  leu^e 
groups,  it  is  not  possible  to  do  for  all 
groups;  it  would  be  too  expensive  and 
impractical  to  provide  for  just  a  few 
refiigees  of  a  particular  background.  One 
commenter  recommended  adding 
language  to  this  provision  that  would 
permit  the  use  of  "quaUfied"  volunteers. 
Another  commenter  asked  how 
providers  can  be  expected  to  lay  off  staff 
with  15  years'  experience  just  because 
the  ethnic  groups  they  represent  no 
longer  need  services.  One  commenter 
felt  that  the  expertise  of  existing  ethnic 
staff  should  not  be  discarded  as  new 
refugee  populations  arrive.  The 
commenter  felt  that  volunteers  can  often 
support  the  cultural  and  Unguistic 
needs  of  new  populations  in  concert 
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with  experienced  staff  who  may  not 
represent  the  ethnicity  of  the  new 
groups. 

One  commenter  suggested  that  a 
requirement  should  be  included  in  the 
Department  of  State  R  &  P  agreement 
with  voluntary  agencies  which  would 
require  these  agencies  to  work  together 
to  facilitate  the  cluster  resettlement  of 
refugees  of  the  same  language 
background  so  that  States  and  localities 
can  develop  culturally  and  linguistically 
compatible  services. 

Response:  We  learned  early  in  the 
refugee  program  that  it  was  important  to 
use  bilingual  staff  who  were  culturally 
compatible  writh  the  refugee  groups 
being  served  in  order  to  provide 
effective  resettlement  services  to  these 
groups.  We  believe  the  new  incoming 
groups  deserve  the  same  consideration 
as  the  earlier  groups.  It  is  important  to 
balance  the  expertise  of  current  staff, 
regardless  of  ethnicity,  with  the 
linguistic  and  cultural  needs  of  the  new 
populations.  We  expect  States  and 
providers  to  be  as  responsive  as  possible 
in  carrying  out  this  provision  by 
incorporating  the  new  ethnic  groups  on 
staff  as  much  as  is  needed,  either 
through  new  hires,  contract 
employment,  or  when  appropriate, 
through  the  use  of  quaUfied  volunteers, 
while  maintaining  the  expertise  of 
existing  staff  as  much  as  possible.  If 
volunteers  are  to  be  used,  we  feel 
strongly  that  these  volunteers  need  to  be 
properly  trained  by  the  agency  to  ensure 
that  refugees  are  receiving  appropriate 
and  useful  bilingual  services. 

We  will  forward  the  commenter's 
recommendation  regarding  the  cluster 
resettlement  of  refugees  to  the 
Department  of  State. 

§  400.156(f):  Comment  One 
commenter  felt  that  the  principle  of 
equal  access  for  refugee  womeif.  which 
is  critical,  should  not  be  translated  into 
the  rigid  staffing  pattern  suggested  by 
the  language  in  §400. 156(f). 

Response:  We  believe  that  access  to 
services  and  communication  between 
cUent  and  provider  improve 
significantly  for  refugee  women  when 
there  are  bilingual  women  on  staff  to 
provide  services  to  these  cUents.  For 
this  reason  it  is  important  to  ensiu^  that 
women  are  adequately  represented  on 
service  agency  staff. 

Comments  on  Subpart  J 

§§400.203  and  400.204:  Comment 
One  commenter  expressed  concern  that 
the  poHcy  of  reimbursing  States  for  only 
those  cash  and  medical  assistance  costs 
for  which  ORR  has  sufficient 
appropriated  funds  has  the  potential  of 
transferring  costs  for  non-reimbursed 
expenditures  to  States. 


Response:  ORR  has  not  had  sufficient 
appropriated  funds  to  cover  the  costs  of 
all  the  cash  and  medical  assistance 
programs  Usted  in  §§  400.203  and 
400.204  since  EY  1991  and  has.  since 
FY  1991.  only  reimbursed  States  for  the 
costs  of  RCA.  RMA,  State 
administration,  and  the  unaccompanied 
minors  program.  The  commenter  is 
correct  that  the  costs  for  non-reimbursed 
expenditures  have  been  bom  by  the 
States. 

§  400.207:  Comment  One  commenter 
felt  it  is  imclear  what  change  is 
proposed  in  this  provision.  Another 
commenter  questioned  who  will 
determine  "reasonableness"  and  felt 
there  should  be  an  appeals  process  if 
ACF  and  the  States  do  not  agree  on  what 
is  allowed.  Another  commenter 
recommended  that  ACF  should  publish 
its  definition  of  reasonable  and 
allowable  costs  and  provide  States  and 
other  interested  parties  a  chance  to 
comment.  One  commenter  felt  that  ORR 
should  be  consistent  with  the 
requirements  in  a  variety  of  OMB 
Circulars  regarding  allowable 
administrative  expenses.  The 
commenter  further  recommended  that  if 
ORR  decides  to  further  limit  allowable 
administrative  costs,  it  should  specify 
these  limitations  in  rule  form. 

Two  commenters  expressed  concern 
that  the  language  in  this  provision 
would  prohibit  States  from  claiming 
costs  for  overall  State  coordination 
activities  and  recommended  that  ORR 
clarify  in  the  final  rule  that  overall  State 
coordination  and  management  of  the 
refugee  program  are  allowable  costs 
under  §400.207.  One  commenter  felt 
that  reimbursable  costs  for  State 
coordination  should  not  be  restricted  to 
the  3-year  time-limited  population  since 
a  State  Coordinator's  work  involves 
coordination  beyond  the  funded 
services  to  the  time-limited  population. 
Two  commenters  were  concerned  that 
the  proposed  language  in  this  provision 
impUes  that  ORR  intends  to  impose 
percentage  limitations  on  State 
administrative  costs.  The  commenters 
pointed  out  that  percentage  limitations 
would  make  it  very  difficult  for  States 
with  small  funding  allocations  to 
operate.  One  commenter  supported 
limiting  administrative  costs  a  State 
may  charge  to  refugee  social  services 
and  to  targeted  assistance.  Two 
commenters  opposed  the  limitation  of 
Federal  reimbursement  for  only  those 
programs  for  which  funding  is  currently 
available  under  the  refugee  program, 
which  eliminates  reimbursement  for 
administrative  costs  related  to 
categorical  programs  such  as  AFDC  and 
Medicaid.  The  commenters  felt  this 
limitation  is  unfair  since  States  are 


required  to  determine  eligibility  for 
AFDC  and  Medicaid  prior  to 
determining  RCA/RMA  eligibifity, 
•which  requires  extra  staff  time,  resulting 
in  increased  State  costs. 

Response:  States  may  continue  to 
claim  administrative  costs  for  the 
overall  management  and  coordination  of 
the  refugee  program  as  they  always 
have.  No  change  was  intended  to 
prohibit  the  claiming  of  costs  for 
coordination  and  oversight  activities; 
administrative  costs  for  these  activities 
are  allowable  under  §  400.13(c). 
Reimbursement  of  costs  for  a  State 
Coordinator's  oversight  activities  is  not 
limited  to  the  3  or  5-year  time-eligible 
population.  We  also  have  no  intentions 
of  imposing  an  administrative  cap  or 
percentage  limitation  on  State 
administrative  costs.  We  do  intend  to 
review  the  issue  of  what  constitutes 
reasonable  and  allowable  administrative 
costs  in  the  refugee  program  and,  if 
needed,  to  develop  guidelines  defining 
reasonable  and  allowable  costs  in 
consultation  with  States.  The 
guidelines,  if  developed,  wall  be 
consistent  with  the  requirements  in 
relevant  OMB  Circulars  regarding 
allowable  administrative  costs  and  vdll 
be  distributed  to  States  for  review  and 
conmient. 

Comments  on  Subpart  K 

§400.301:  Comment:  One  conunenter 
recommended  that  the  advance  notice 
that  a  State  must  provide  ORR  before 
withdrawing  from  the  refugee  program 
should  be  90  days  instead  of  the 
proposed  120  days.  The  commenter  felt 
that  ORR  should  not  require  a  longer 
period  of  advance  notice  than  the  90- 
day  notice  that  ORR  provides  for 
changes  in  the  RCA/RMA  eligibility 
period.  Another  commenter 
recommended  that  the  final  rule  should 
clarify  that  the  Director's  designation  of 
an  alternate  agency  does  not  preclude  a 
Wilson/Fish  demonstration  and 
operates  only  as  an  interim  arrangement 
to  ensure  service  continuity  to  refugees. 
Another  commenter  recommended  that 
if  a  State  withdraws.  ORR  must  make 
sure  that  the  replacement  designee 
adheres  to  the  same  standards  as  a  State- 
run  program,  is  monitored  according  to 
the  same  standards  as  a  State-run 
program,  and  that  all  assistance  and 
services  provided  are  equitable  with 
State-provided  assistance  and  services. 
The  commenter  requested  clarification 
on  whether  suspension  of  assistance 
payments  by  a  State  due  to  a  lack  of 
Federal  funding  would  be  considered 
withdrawing  from  the  program  or 
withdrawing  fixim  part  of  the  program, 
without  proper  notice. 
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Response:  We  believe  120  days  notice 
is  a  reasonable  period  of  time  to  require 
when  a  State  is  planning  to  drop  out  of 
the  program.  The  purpose  of  requiring 
the  advance  notice  is  to  allow  enough 
time  to  enable  ORR  to  make  alternative  ' 
arrangements  to  ensure  that  refugees  in 
that  State  continue  to  receive  assistance 
and  services  without  a  break  in  service. 
The  commenter  is  correct  that  the 
designation  of  a  replacement  agency 
does  not  preclude  the  possibility  of  a 
Wilson/Fish  demonstration  project  at  a 
later  date.  Regarding  whether  a 
replacement  designee  would  operate  as 
an  interim  arrangement,  the 
replacement  designee  would  administer 
the  provision  of  assistance  and  services 
to  refugees  in  the  State  for  a  period  of 
time  allowable  in  accordance  with 
Federal  grant-making  rules,  followed  by 
the  selection  of  an  agency  through  a 
competitive  grant  process. 

The  replacement  designee  will  be 
required  to  adhere  to  the  same  ORR 
regulations  that  apply  to  a  State- 
a(kainistered  program,  with  the 
exception  of  certain  provisions 
described  under  §  400.301  of  this 
regulation.  Certain  provisions  are 
excepted  because  they  apply  only  to 
States  and  become  moot  when  a  State 
withdraws  and  is  replaced  by  another 
entity.  States  would  continue  to  be 
responsible  for  administering  the  other 
excepted  provisions  because  these 
provisions  refer  to  the  administration  of 
other  State-run  public  assistance 
programs. 

ORR  would  not  consider  the 
suspension  of  RCA/RMA  assistance 
payments  by  a  State  due  to  a  lack  of 
Federal  funding  to  be  a  withdrawal  from 
the  program,  unless  the  State  indicated 
that  it  intended  to  withdraw  from  the 
refugee  program. 

Comments  on  Subpart  L 

Comment:  Two  commenters  wrote  in 
support  of  establishing  regulations  for 
the  targeted  assistance  program  (TAP). 
Another  commenter  asked  for 
clarification  on  whether  TAP 
regulations  would  apply  to  FY  1994 
dollars  used  for  the  FY  1995  program. 

Response:  These  regulations  would 
apply  to  whatever  dollars  are  being  used 
to  provide  services  on  October  1. 1995, 
the  effective  date  of  this  final  rule. 

§  400.312:  Comment:  One  commenter 
felt  that  the  requirement  to  provide  any 
client  with  targeted  assistance-funded 
services  places  an  undue  burden  on  a 
limited  funding  stream.  Another 
commenter  asked  what  a  State's 
responsibility  is  if  a  client  is  eligible  for 
TAP  services  but  there  is  insufficient 
funding  to  provide  services  to  lower 
priority  applicants.  One  commenter  felt 


that  the  language  regarding  the 
opportunity  to  apply  for  TAP  services  is 
vague  regarding  eligible  persons  and 
should  be  revised  to  be  more  specific  by 
stipulating  that  a  State  must  provide  any 
individual  wishing  to  apply  for  services 
who  has  been  in  the  U.S.  60  months  or 
less  the  opportunity  to  do  so.  Another 
commenter  reconunended  adding  the 
words  "or  agencies"  after  the  word 
"individuals"  to  read:  "*   *   *  a  State 
must  provide  any  individual  or  agencies 
wishing  to  do  so  an  opportimity  to 
apply  for  targeted  assistance  services 
and  determine  the  eligibility  of  each 
applicant." 

Response:  This  provision  parallels  the 
language  regarding  social  services  in  the 
current  regulation  under  §400.145 
which  has  been  in  effect  since  1989.  The 
provision  simply  allows  any  refugee  to 
have  the  opportunity  to  apply  for 
services  and  to  have  his/her  eligibility 
for  services  determined,  nothing  more. 
Ehgibility  would  be  detsrmined  based 
on  the  eligibility  requirements  in  this 
regulation,  including  the  time-eligibility 
requirement.  This  provision  does  not 
require  a  State  to  provide  services  to  all 
individuals  who  apply  for  services.  If  a 
State  does  not  have  sufficient  funds  to 
serve  lower-priority  applicants,  it  is  not 
required  to  do  so.  We  do  not  agree  with 
the  suggestion  to  add  the  words  "or 
agencies"  to  this  provision.  To  do  so 
would  be  inappropriate  since  agencies 
do  not  apply  for  services  under  the 
refugee  program;  only  clients  do. 

§  400.313:  Comment:  One  commenter 
recommended  that  ESL  and  adult  basic 
education  should  be  allowed  to  be 
provided  as  long  as  these  activities  are 
provided  concurrently  with  other 
employment  services  and  are  within  an 
employment  plan  designed  to  lead  to 
employment  writhin  one  year. 

Response:  These  services  are  allowed 
under  the  targeted  assistance  program  if 
they  are  provided  concurrently  with 
other  employment  services  designed  to 
lead  to  employment  within  one  year. 

§  400.314:  Comment:  One  commenter 
felt  that  the  client  priorities  for  the 
targeted  assistance  program  do  not 
address  the  60-month  time  limit.  The 
commenter  recommended  adding 
language  to  this  provision  that  specifies 
"refugees  who  have  been  in  the  U.S.  less 
than  61  months".  One  commenter 
indicated  that  the  proposed  client 
priorities  are  not  fully  consistent  with 
client  priorities  that  were  approved  for 
one  State's  TAP  program.  Another 
commenter  indicated  that  the  priority  #1 
emphasis  on  long-terra  recipients 
seemed  to  be  contradictory  to  the 
proposed  time-limitation  of  60  months 
for  the  targeted  assistance  program. 
Another  commenter  expressed  concern 


that  the  TAP  formula  allocations  may 
not  be  adequate  to  cover  the  additional 
service  costs  of  the  persistently 
unemployable  welfare  population  in 
certain  States,  which  raises  the  specter 
of  cost  shifts  from  the  Federal 
government  to  the  States. 

Response:  The  60-month  ehgibility 
time  limit  for  targeted  assistance  is 
included  under  §  400.315.  "General 
eligibility  requirements";  these 
requirements  apply  to  the  client 
priorities  under  §  400.314.  as  well  as  to 
all  sections  under  subpart  L.  The 
reference  to  long-term  recipients  in 
priority  #1  refers  to  recipients  who  have 
been  on  welfare  for  a  number  of  years 
within  the  60-month  time  limit.  We 
would  consider  an  individual  who  has 
been  a  welfare  recipient  for  3-5  years  a 
long-term  recipient.  The  commenter's 
concern  that  the  TAP  formula  allocation 
in  certain  States  may  not  be  adequate  to 
cover  the  service  costs  for  the 
persistently  unemployable  welfare 
population,  the  population  in  priority 
#1 .  is  somewhat  puzzling,  since  long- 
term  welfare  recipients  have  always 
been  a  priority  group  for  TAP  services. 
It  would  seem  that  States  would  have  a 
better  chance  of  covering  the  service 
costs  for  a  60-month  time-limited 
welfare  population  with  TAP  funds  than 
for  a  welfare  population  that  has  been 
in  the  U.S.  for  an  open-ended  period  of 
time.  The  State  whose  approved  client 
priorities  may  be  different  from  those 
listed  in  this  provision  will  be  required 
to  adhere  to  the  new  cUent  priorities 
when  this  rule  becomes  effective. 

§400.316:  Comment:  One  commenter 
questioned  why  services  to  strengthen 
families  and  communities  were  not 
included  as  an  allowable  service  under 
TAP  when  one  of  the  client  priorities  is 
long-term  cash  assistance  recipients. 
Another  •ommenter  recommended  that 
assistance  to  emerging  refugee 
community  leadership  to  develop  their 
own  resources  should  be  an  allowable 
service  under  TAP.  particularly  in  light 
of  the  proposed  time-limitations.  One 
commenter  stressed  that  services 
designed  to  employ  women  must 
include  child  care.  The  commenter  felt 
that  there  is  a  need  to  renew  limited 
funding  for  child  care  under  the  targeted 
assistance  program. 

Response:  As  we  explained  in  the 
August  12. 1994.  NPRM,  services  to 
strengthen  families  and  communities, 
including  assistance  to  refugee 
community  leadership,  were  not 
included  in  the  list  of  allowable  services 
under  the  targeted  assistance  program 
because  we  wished  to  focus  the  use  of 
TAP  funds  on  employability  services 
aimed  at  helping  refugees  become  self- 
supporting.  We  feel  this  focus  is 


particularly  important  since  the  targeted" 
assistance  program  is  the  last 
opportunity  to  use  refugee  program 
dollars  to  help  long-term  welfare 
recipients  and  other  unemployed 
refugees  into  employment  before  they 
become  time-ineligible  for  our  program. 
Services  to  strengthen  families  and 
communities  and  to  develop  refugee 
leadership  may  be  provided  through 
refugee  social  service  funds  and  ORR 
discretionary  programs. 

We  agree  that  services  that  are 
designed  to  employ  women  must 
include  child  care  services.  We  expect 
States  to  emphasize  to  their  providers 
the  need  to  arrange  for  child  care  as  part 
of  a  family's  self-sufficiency  plan. 
Targeted  assistance  funding  has  always 
been  available  for  child  care.  We  have 
given  special  emphasis  each  year  to  the 
need  for  child  care  services  in  the  notice 
of  targeted  assistance  allocations  to 
States. 

§  400.319:  Comment:  Four 
commenters  objected  to  the  proposed 
requirement  that  States  vdth  more  than 
one  qualifying  TAP  county  that  wish  to 
allocate  differently  from  the  formula 
allocations  presented  in  the  ORR  TAP 
notice,  must  allocate  TAP  funds  based 
on  the  most  recent  5-year  refugee 
population.  One  commenter  supported 
this  requirement  and  recommended  that 
States  should  not  be  allowed  to  allocate 
TAP  funds  based  solely  on  the  numbers 
of  refugees  receiving  welfare.  Two 
commenters  suggested  that  States 
should  be  authorized  to  allocate  social 
services  and  targeted  assistance  funds 
using  welfare  data. 

Response:  We  beUeve  it  makes  sense 
to  require  a  State  that  wishes  to  re- 
allocate TAP  funds  to  do  so  based  on  a 
population  formula  that  is  consistent 
with  the  population  the  TAP  program  is 
allowed  to  serve.  Since  this  rule  will 
limit  eligibility  for  TAP  services  to 
refugees  who  have  been  in  the  U.S.  5 
years  or  less,  it  is  reasonable  to  require 
that  funds  be  allocated  based  on  the 
most  recent  5-year  refugee  population. 
States  may  use  welfare  data  as  an 
additional  factor,  but  not  as  the  sole 
factor,  in  the  allocation  of  targeted 
assistance  funds  if  they  so  choose, 
without  additional  authorization; 
however,  we  do  not  require  them  to  do 
so.  A  State  that  chooses  to  use  welfare 
data  in  its  allocation  formula  may  not 
assign  a  greater  weight  to  welfare  data 
than  it  has  assigned  to  population  data. 

General  Comments 

Comment:  One  commenter  noted  that 
the  proposed  rule  does  not  allow  for  an 
MAA  set-aside.  The  commenter 
recommended  that  there  should  be  at 
least  a  10-20%  set-aside  for  MAAs  and 


that  specific  language  be  included 
which  ensures  that  States  and  counties 
give  funding  priority  to  MAAs  for 
service  provision.  The  conunenter  also 
recommended  that  the  regulation 
should  include  language  that  ensures 
that  MAAs  are  treated  as  full  partners  in 
all  refugee  programs.  Another 
commenter  urged  ORR  to  consider 
allocating  resources  for  capacity 
building  in  communities  that  have  an 
over-36-month  refugee  population.  The 
commenter  felt  it  would  be  particularly 
helpful  to  strengthen  MAAs  in  order  to 
better  serve  their  communities. 

Response:  We  do  not  believe  that 
regulatory  language  is  the  appropriate 
way  to  ensure  full  and  equal 
participation  by  MAAs  in  the  refugee 
program.  We  plan  to  review  oui  policy 
on  MAAs  and  to  develop  a  more 
comprehensive  strategy  regarding 
refugee  community  development  over 
the  next  few  years  in  order  to  help 
refugee  communities  develop  their 
capacity  to  be  viable,  self-sustaining 
communities.  As  part  of  this  effort,  we 
will  be  reviewing  the  social  service  and 
targeted  assistance  allocations  notices  to 
determine  if  changes  are  needed  to 
better  ensure  service  funding  to 
qualified  MAAs. 

Comment:  One  commenter 
recommended  that  ORR  and  JOBS  staff 
consult  to  amend  any  JOBS  regulations 
that  may  impede  refugee  AFDC 
recipients  from  enrollment  in  JOBS 
services.  The  commenter  recommended 
allowing  States  with  large  refugee 
populations  the  option  to  make  refugee 
AFDC  recipients  a  JOBS  target  group. 

Response:  We  intend  to  consult  with 
JOBS  staff  on  these  issues. 

Comment:  One  commenter  expressed 
concern  about  the  impact  that  the 
implementation  of  the  proposed  rule 
will  have  on  the  changes  to  the 
quarterly  performance  report  (QPR)  that 
ORR  is  proposing.  The  commenter 
recommended  that  ORR  wait  to  make 
changes  in  the  QPR  reporting  form  until 
final  decisions  are  reached  on  the 
proposed  rule. 

Response:  Implementation  of  this  rule 
will  not  have  an  adverse  impact  on  the 
revised  QPR.  The  final  QPR  form  will  be 
consistent,  rather  than  at  odds,  with  the 
new  regulatory  requirements. 

Regulatory  Procedures 

Executive  Order  12866 

Executive  Order  12866  requires  that 
regulations  be  reviewed  to  ensure  that 
they  are  consistent  with  the  priorities 
and  principles  set  forth  in  the  Executive 
Order.  The  Department  has  determined 
that  this  rule  is  consistent  with  these 
priorities  and  principles.  An  assessment 


of  the  costs  and  benefits  of  available 
regulatory  alternatives  (including  not 
regulating)  demonstrated  that  the 
approach  taken  in  the  regulation  is  the 
most  cost-effective  and  least 
burdensome  while  still  achieving  the 
regulatory  objectives. 

Paperwork  Reduction  Act 

This  rule  does  not  contain  collection-  ^ 
of-information  requirements. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (Pub. 
L.  96-354)  requires  the  Federal 
government  to  anticipate  and  reduce  the 
impact  of  regulations  and  paperwork 
requirements  on  small  entities.  The 
primary  impact  of  these  rules  is  on  State 
governments  and  individuals. 
Therefore,  we  certify  that  these  rules 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities 
because  they  affect  benefits  to 
individuals  and  payments  to  States. 
Thus,  a  regulatory  flexibility  analysis  is 
not  required. 

Statutory  Authority 

Section  412(a)(9)  of  the  Immigration 
and  Nationality  Act.  8  U.S.C.  1522(a)(9), 
authorizes  the  Secretary  of  HHS  to  issue 
regulations  needed  to  carry  out  the 
program. 

(Catalogue  of  Federal  Domestic  Programs: 
93.566.  Refugee  and  Entrant  Assistance — 
State-Administered  Programs) 

List  of  Subjects  in  45  CFR  Part  400 

Grant  programs — Social  programs. 
Health  care.  Public  assistance  programs, 
Refugees,  Reporting  and  recordkeeping 
requirements. 

Dated:  January  9,  1995. 
Mary  Jo  Bane, 
Assistant  Secretary  for  Children  and  Families. 

Approved:  May  17. 1995. 
Donna  E.  Shalala. 

Secretary.  Department  of  Health  and  Human 
Services. 

For  the  reasons  set  forth  in  the 
preamble.  45  CFR  part  400  is  amended 
as  follows: 

PART  400— REFUGEE 
RESETTLEMENT  PRCXaRAM 

1.  The  authority  citation  for  part  400 
continues  to  read  as  follows: 

Authority:  Section  412(a)(9),  Immigration 
and  Nationality  Act  (8  U.S.C  1522(a)(9)). 

§40ai     [Amended] 

2.  Section  400.1(a)  is  amended  by 
adding  the  words  "and  other  public  and 
private  non-profit  agencies,  wherever 
applicable"  after  the  word  "States". 

3.  Section  400.4(b)  is  revised  to  read 
as  follows: 


33602       Federal  Register  /  Vol.  60.  No.  124  /  Wednesday.  June  28,  1995  /  Rules  and  Regulations 


§  400.4    Purpose  of  the  ptan. 

•  •         «         •         * 

(b)  A  State  must  certify  no  later  than 
30  days  after  the  beginning  of  each 
Federal  fiscal  year  that  the  approved 
State  plan  is  current  and  continues  in 
effect.  If  a  State  wishes  to  change  its 
plan,  a  State  must  submit  a  proposed 
amendment  to  the  plan.  The  proposed 
amendment  will  be  reviewed  and 
approved  or  disapproved  in  accordance 
with  §400.8. 

4.  Section  400.5(h)  is  revised  to  read 
as  follows:  ^ 

§  400.5    Content  of  the  plan. 

•  •         *         »         * 

(h)  Provide  that  the  State  will,  unless 
exempted  from  this  requirement  by  the 
Director,  assure  that  meetings  are 
convened,  not  less  often  than  quarterly, 
whereby  representatives  of  local 
affiliates  of  voluntary  resettlement 
agencies,  local  community  service 
agencies,  and  other  agencies  that  serve 
refugees  meet  writh  representatives  of 
State  and  local  governments  to  plan  and 
coordinate  the  appropriate  placement  of 
refugees  in  advance  of  the  refugees' 
arrival.  All  existing  exemptions  to  this 
requirement  will  expire  90  days  after 
the  effective  date  of  this  rule.  Any  State 
that  wishes  to  be  exempted  from  the 
provisions  regarding  the  holding  emd 
frequency  of  meetings  may  apply  by 
submitting  a  written  request  to  the 
Director.  The  request  must  set  forth  the 
reasons  why  the  State  considers  these 
meetings  uimecessary  because  of  the 
absence  of  problems  associated  with  the 
planning  and  coordination  of  refugee 
placement.  An  approved  exemption  will 
remain  in  effect  for  three  years,  at  which 
time  a  State  may  reapply. 

§400.9    [Amended] 

5.  Section  400.9(g)  is  amended  to 
correct  the  spelling  of  the  word 
"initiable"  to  "initial". 

§400.11    [Amended] 

6.  Section  400.11(b)(1)  is  amended  by 
removing  the  words  "on  a  form"  after 
the  word  "year"  at  the  end  of  the 
paragraph  and  adding  in  their  place  the 
words  "in  accordance  with  guidelines". 

7.  Section  400.11(b)(2)  is  amended  by 
adding  the  words  "developed  on  the 
basis  of  a  local  consultative  process" 
after  the  word  "plan"  and  by  removing 
the  words  "no  later  than  45  days  prior 
to  the  begiiming  of  the  State's  annual 
planning  cycle  for  social  services"  and 
adding  the  words  "and  at  a  time"  after 
the  word  "form". 

8.  Section  400.11(b)(3)  is  amended  by 
removing  the  word  "quarterly"  before 
the  word  "estimates". 


9.  Section  400.11(c)  is  amended  by 
adding  a  period  "."  after  the  word 
"quarter",  removing  the  remainder  of 
the  sentence,  beginning  with  the  word 
"except"  and  ending  with  the  word 
"year",  and  replacing  it  with  a  new 
sentence  that  reads  as  follows: 
»        »        •        *        » 

(c)  *  *  *  Final  financial  reports  must 
be  submitted  in  accordance  with  the 
requirements  described  in  §  400.210. 


§400.13    [Anf>ended] 

10.  Section  400.13(a)  is  amended  by 
adding  the  words  "Refugee  Resettlement 
Program"  before  the  word  "RRP"  and 
placing  the  word  "RRP"  in  parentheses. 

1 1.  Section  400.13(d)  is  revised  to 
read  as  follows: 

§400.13    Cost  allocation. 

***** 

(d)  Costs  of  case  management 
services,  as  defined  in  §  400.2,  may  not 
be  charged  to  the  CMA  grant. 

12.  Section  400.62  is  amended  by 
adding  a  new  paragraph  (c)  to  read  as 
*"ollows: 

§400.62    Need  standards  and  payment 
levels. 

»         *         •         *         » 

(c)  The  date  refugee  cash  assistance 
begins  must  be  the  same  date,  in 
relation  to  the  date  of  application,  as 
assistance  would  begin  under  a  State's 
plan  for  AFDC  under  §  206.10(a)(6)  of 
•his  title. 

Subpart  F — Requirements  for 
Employability  Services  and 
Employment 

13.  The  heading  of  subpart  F  is 
revised  to  read  as  set  forth  above. 

14.  Section  400.70  is  revised  to  read 
as  follows: 

§  400.70    Basis  and  scope. 

This  subpart  sets  forth  requirements 
for  applicants  for  and  recipients  of 
refugee  cash  assistance  concerning 
registration  for  employment  services, 
participation  in  social  services  or 
targeted  assistance,  and  acceptance  of 
appropriate  employment  under  section 
412(e)(2)(A)  of  the  Act.  A  refugee  who 
iS  an  applicant  for  or  recipient  of 
refugee  cash  assistance  must  comply 
writh  the  requirements  in  this  subpart. 

§400.71    [Amended] 

15.  Section  400.71  is  amended  by 
alphabetically  adding  the  definition  for 
the  term  "family  self-sufficiency  plan" 
to  read  as  follows: 

*        •        •        •        • 

Family  self-sufficiency  plan  means  a 
plan  that  addresses  the  employment- 


l^lated  service  needs  of  the  employable 
members  in  a  family  for  the  purpose  of 
enabling  the  family  to  become  self- 
supporting  through  the  employment  of 
one  or  more  family  members. 


§400.75    [Anoended] 

16.  Section  400.75(a)(1)  is  amended 
by  adding  the  words  ".  within  30  days 
of  receipt  of  aid,"  after  the  word  "and". 
Section  400.75(a)(2)  is  removed  and 
paragraphs  (a)(3),  (a)(4).  (a)(5),  (a)(6). 
and  (a)(7)  are  redesignated  as 
paragraphs  (a)(2),  (a)(3),  (a)(4),  (a)(5). 
and  (a)(6),  respectively. 

17.  Section  400.76  is  amended  by 
revising  paragraph  (a)(7)  to  read  as 
follows: 

§  400.76    Criteria  for  exemption  from 
registration  for  employment  services, 
participation  in  employability  service 
programs,  and  acceptance  of  appropriate 
offers  of  employment 

(a)  *    *    * 

(7)  A  parent  or  other  caretaker  relative 
of  a  child  under  age  3  who  personally 
provides  full-time  care  of  the  child  with 
only  very  brief  and  infrequent  absences 
from  the  child.  Only  one  parent  or  other 
relative  in  a  case  may  be  exempt  under 
this  paragraph. 
***** 

18.  Section  400.76(a)(9)  is  amended 
by  removing  the  number  "3"  and  adding 
in  its  place  the  number  "6". 

19.  Section  400.76(b)  is  amended  by 
removing  the  words  "carrying  out  job 
search,"  after  the  word  "programs.". 

§400.79    [Amended] 

20.  Section  400.79(a)  is  amended  by 
adding  the  words  "as  part  of  a  family 
self-sufficiency  plan  where  applicable" 
after  the  words  "must  be  developed" 
emd  by  adding  the  words  "in  a  filing 
unit"  after  the  words  "refugee  cash 
assistance". 

21.  Section  400.79(c)(3)  is  removed. 

22.  Section  400.80  is  revised  to  read 
as  follows: 

§  400.80    Job  search  requirements. 

A  State  must  require  job  search  for 
employable  refugees  where  appropriate. 

§400.82    [Amended] 

23.  The  heading  in  section  400.82  and 
the  undesignated  centerhead 
immediately  preceding  it  are  amended 
by  removing  the  words  "to  carry  out  job 
search  or"  after  the  word  "refusal"  in 
the  title. 

24.  Section  400.82(a)  is  amended  by 
removing  the  words  "to  carry  out  job 
search,"  after  the  word  "services,". 

25.  Section  400.82  is  amended  by 
removing  paragraph  (b)(3)(iii). 
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26.  The  heading  of  §  400.83  is  revised 
to  read  as  set  forth  below. 

27.  Section  400.83  is  amended  by 
redesignating  the  current  text  as 
paragraph  (b)  and  by  adding  a  new 
paragraph  (a)  to  read  as  follows: 

§  400.83    Conciliation  and  fair  hearings. 

(a)  A  conciliation  period  prior  to  the 
imposition  of  sanctions  must  be 
provided  for  in  accordance  with  the 
following  time-limitations:  The 
concihation  effort  shall  begin  as  soon  as 
possible,  but  no  later  than  10  days 
following  the  date  of  failure  or  refusal 
to  participate,  and  may  continue  for  a 
period  not  to  exceed  30  days.  Either  the 
State  or  the  recipient  may  terminate  this 
period  sooner  when  either  believes  that 
the  dispute  cannot  be  resolved  by 
concihation. 


§400.94    [Amended] 

28.  Section  400.94(a)  is  amended  by 
removing  the  words  "refugees  who 
apply"  and  adding  in  their  place  the 
words  "each  individual  member  of  a 
family  unit  that  apphes"  before  the 
words  "for  medical  assistance". 

§400.100    [Amended] 

29.  Section  400.100(d)  is  amended  by 
adding  the  words  "who  are  not  ehgible 
for  Medicaid"  after  the  words  "cash 
assistance". 

30.  Section  400.104  is  revised  to  read 
as  follows: 

§400.104    Continued  coverage  of 
recipients  who  recehre  increased  earnings 
from  empioyntent 

If  a  refugee  who  is  receiving  refugee 
medical  assistance  receives  increased 
earnings  from  employment,  the 
increased  earnings  shall  not  affect  the 
refugee's  continued  medical  assistance 
eUgibility.  The  refugee  shall  continue'to 
receive  refugee  medical  assistance  imtil 
he/she  reaches  the  end  of  his  or  her 
time-eligibility  period  for  refugee 
medical  assistance,  in  accordance  with 
§  400.100(b).  In  cases  where  a  refugee 
obtains  private  medical  coverage,  any 
payment  of  RMA  for  that  individual 
must  be  reduced  by  the  amount  of  the 
third  party  payment. 

S40ai06    [Amended] 

31.  Section  400.106  is  amended  by 
adding  the  words  ",  only  to  the  extent 
that  sufficient  funds  are  appropriated," 
after  the  words  "§§  400.94". 

S40ai07    [Amended] 

32.  The  heading  of  §  400.107  is 
amended  by  removing  the  words 
"Health  assessments"  and  adding  in 
their  place  the  words  "Medical 
screening". 


33.  Section  400.107(a)  is  amended  by 
removing  the  words  "a  health 
assessment"  and  adding  in  their  place 
the  words  "medical  screening"  and  by 
replacing  the  word  "assessment"  with 
the  word  "screening"  each  time  the 
word  "assessment"  is  used. 

§400.140    [Amended] 

34.  Section  400.140  is  amended  by 
adding  the  words  "formula  allocation" 
before  the  word  "grants". 

§400.141    [Amended] 

35.  Section  400.141  is  amended  by 
removing  the  words  "any  title  XX  social 
service  as  defined  below  or"  from  the 
first  paragraph  and  by  removing  the 
second  paragraph. 

36.  Section  400.145  is  amended  by 
adding  a  new  paragraph  (c)  that  reads  as 
follows: 


§400.145 

80ffVlCOS. 


Opportunity  to  apply  for 


(c)  A  State  must  insure  that  women 
have  the  same  opportimities  as  men  to 
participate  in  all  services  funded  under 
this  part,  including  job  placement 
services. 

37.  Section  400.146  is  revised  to  read 
as  follows: 

§400.146    Use  Of  funds. 

The  State  must  use  its  social  service 
grants  primarily  for  employability 
services  designed  to  enable  refugees  to 
obtain  jobs  within  one  year  of  becoming 
eiuoUed  in  services  in  order  to  achieve 
economic  self-sufficiency  as  soon  as 
possible.  Social  services  may  continue 
to  be  provided  after  a  refugee  has 
entered  a  job  to  help  the  refugee  retain 
employment  or  move  to  a  better  job. 
Social  service  funds  may  not  be  used  for 
long-term  training  programs  such  as 
vocational  training  that  las*  for  more 
than  a  year  or  educational  programs  that 
are  not  intended  to  lead  to  employment 
within  a  year. 

38.  Section  400.147  is  revised  to  read 
as  follows: 

§40ai47    Prtority  in  provision  of  service*. 

A  State  must  plan  its  social  service 
program  and  allocate  its  social  service 
funds  in  such  a  maimer  that  services  are 
provided  to  refugees  in  the  following 
order  of  priority,  except  in  certain 
individual  extreme  circiunstances: 

(a)  All  newly  arriving  refugees  during 
their  first  year  in  the  U.S..  who  apply  for 
services; 

(b)  Refugees  who  are  receiving  cash 
assistance; 

(c)  Unemployed  refugees  who  are  not 
receiving  cash  assistance;  and 


(d)  Employed  refugees  in  need  of 
services  to  retain  employment  or  to 
attain  economic  independence. 

39.  The  heading  of  §  400.152  is 
revised  to  read  as  set  forth  below. 

40.  Section  400.152(b)  is  revised  to 
read  as  follows: 

§  400.1 52    UmHations  on  eligibility  for 
services. 

»        *        •        *        • 

(b)  A  State  may  not  provide  services 
under  this  subpart,  except  for  referral 
and  interpreter  services,  to  refugees  who 
have  been  in  the  United  States  for  more 
than  60  months,  except  that  refugees 
who  are  receiving  employabihty 
services,  as  defined  in  §  400.154,  as  of 
September  30, 1995,  as  part  of  an 
employabihty  plan,  may  continue  to 
receive  those  services  through 
September  30. 1996.  or  imtil  the 
services  are  completed,  whichever 
occiu^  first,  regardless  of  their  length  of 
residence  in  the  U.S. 

§400.153    [Removed] 

41.  Section  400.153  is  removed. 

§400.154    [Amended] 

42.  Section  400.154(a)  is  amended  by 
adding  the  words  "a  family  self- 
sufficiency  plan  and"  after  the  words 
"development  of. 

43.  Section  400.154(g)  is  amended  by 
adding  the  words  "for  children  "  after 
the  words  "Day  care". 

44.  Section  400.154(h)  is  amended  by 
adding  the  words  "or  for  the  acceptance 
or  retention  of  employment"  after  the 
words  "employability  service". 

45.  Section  400.154  is  amended  by 
removing  the  note  after  paragraph  (j). 

46.  Section  400.155(b)  is  amended  by 
adding  the  words  ",  to  explain  the 
purpose  of  these  services,  and  facilitate 
access  to  these  services"  after  the  words 
"available  services"  at  the  end  of  the 
paragraph. 

47.  Section  400.155(c)(1)  is  amended 
by  adding  the  words  "or  famiUes"  after 
the  word  "persons"  and  before  the  word 
"in". 

48.  Section  400.155(d)  is  amended  by 
adding  the  words  "for  children" after 
the  words  "Day  care". 

49.  Section  400.155(h)  is  revised  to 
read  as  follows: 

§40ai55    Other  services. 

***** 

(h)  Any  additional  service,  upon 
submission  to  and  approval  by  the 
Director  of  ORR.  aimed  at  strengthening 
and  supporting  the  abihty  of  a  refugee 
individual,  family,  or  refugee 
community  to  achieve  and  maintain 
economic  self-sufficiency,  {amily 
stability,  or  community  integration 
which  has  been  demonstratwi  as 
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effective  and  is  not  available  from  any 
other  funding  source. 

f40ai58    [Amandwl] 

50.  Section  400.156  is  amended  by 
revising  the  heading  to  read  as  set  forth 

below: 

51.  Section  400.156(a)  is  amended  by 
removing  the  words  "job  search  and" 
after  the  word  "refugee". 

52.  Section  400.156(b)  is  amended  by 
removing  the  words  "and  not  duplicate 
the  provision  of  such  services  to  such 
refugee"  after  the  word  "sponsors"  and 
adding  in  their  place  the  words  "in 
order  to  ensure  the  provision  of 
seamless,  coordinated  services  to 
refugees  that  are  not  duplicative". 

53.  Section  400.156  is  amended  by 
adding  new  paragraphs  (c),  (d),  (e),  (f) 
and  (g)  that  read  as  follows: 

§400.156    Servfc*  requirements. 

(c)  EngUsh  language  instruction 
funded  under  this  part  must  be 
provided  in  a  concurrent,  rather  than 
sequential,  time  period  with 
employment  or  with  other  employment- 
related  services. 

(d)  Services  funded  under  this  part 
must  be  refugee-specific  services  which 
are  designed  specifically  to  meet  refugee 
needs  and  are  in  keeping  with  the  rules 
and  objectives  of  the  rehigee  program, 
except  that  vocational  or  job  skills 
training,  on-the-job  training,  or  EngUsh 
language  training  need  not  be  refugee- 
specific. 

(e)  Services  funded  under  this  part 
must  be  provided  to  the  maximiun 
extent  feasible  in  a  manner  that  is 
culturally  and  linguistically  compatible 
v^rith  a  refugee's  language  and  cultural 
backgroimd. 

(f)  Services  funded  xmder  this  part 
must  be  provided  to  the  maximum 
extent  feasible  in  a  maimer  that  includes 
the  use  of  bilingual/bicultural  women 
on  service  agency  staffs  to  ensure 
adequate  service  access  by  refugee 
women. 

(g)  A  family  self-sufficiency  plan  must 
be  developed  for  anyone  who  receives 
employment-related  services  funded 
under  this  part. 

§400.203    [Amended] 

54.  Section  400.203  is  amended  by 
adding  the  words  "To  the  extent  that 
sufficient  funds  are  appropriated," 
before  the  words  "Federal  funding"  at 
the  beginning  of  paragraphs  (a)  and  (c). 

§40a204    [Amended] 

55.  Section  400.204  is  amended  by 
adding  the  words  "To  the  extent  that 
sufficient  funds  are  appropriated," 
before  the  words  "Federal  funding"  at 
the  beginning  of  paragraphs  (a)  and  (c). 


56.  Sections  400.206  is  amended  by 
revising  the  section  heading  as  set  forth 
below,  by  designating  the  existing 
paragraph  as  paragraph  (a),  and  by 
adding  a  new  paragraph  (b)  to  read  as 
follows: 

§  400.206    Federal  funding  for  social 
service*  and  targeted  assistance  services. 
•         •         •         •        * 

(b)  Federal  funding  is  available  for 
targeted  assistance  services  as  set  forth 
in  subpart  L  of  this  part,  including 
reasonable  and  necessary  identifiable 
State  administrative  costs  of  providing 
such  services,  not  to  exceed  5  percent  of 
the  total  targeted  assistance  award  to  the 
State. 

57.  Section  400.207  is  revised  to  read 
as  follows: 

§  400.207    Federal  funding  for 
administrative  costs. 

Federal  funding  is  available  for 
reasonable  and  necessary  identifiable 
administrative  costs  of  providing 
assistance  and  services  under  this  part 
only  for  those  assistance  and  service 
programs  set  forth  in  §§  400.203  through 
400.205  for  which  Federal  funding  is 
currently  made  available  under  the 
refugee  program.  A  State  may  claim 
only  those  costs  that  are  determined  to 
be  reasonable  and  allowable  as  defined 
by  the  Administration  for  Children  and 
Families.  Such  costs  may  be  included  in 
a  State's  claims  against  its  quarterly 
grants  for  the  purposes  set  forth  in 
§§400.203  through  400.205  of  this  part. 

58.  Section  400.210  is  revised  to  read 
as  follows: 


§  400.21 0    Time  limits  for  obligating  and 
expending  funds  and  for  filing  State  claims. 

Federal  funding  is  available  for  a 
State's  expenditiues  for  assistance  and 
services  to  eligible  refugees  for  which 
the  following  time  limits  are  met: 

(a)  CMA  grants,  as  described  at 
§  400.11(a)(1)  of  this  part: 

(1)  Except  for  services  for 
unaccompanied  minors,  a  State  must 
use  its  CMA  grants  for  costs  attributable 
to  the  Federal  fiscal  year  (FFY)  in  which 
the  Department  awards  the  grants.  With 
respect  to  CMA  funds  used  for  services 
for  unaccompanied  minors,  the  State 
may  use  its  CMA  funds  for  services 
provided  during  the  Federal  fiscal  year 
following  the  FFY  in  which  the 
Department  awards  the  funds. 

(2)  A  State's  final  financial  report  on 
expenditiu^s  of  CMA  grants,  including 
CMA  expenditures  for  services  for 
unaccompanied  minors,  must  be 
received  no  later  than  one  year  after  the 
end  of  the  FFY  in  which  the  Department 
awarded  the  grant.  At  that  time,  the 
Department  will  deobligate  any 


imexpended  funds,  including  any 
unliquidated  obhgations. 

(b)  Social  service  grants  and  targeted 
assistance  grants,  as  described, 
respectively,  at  §§  400.11(a)(2)  and 
400.311  of  this  part: 

(1)  A  State  must  obligate  its  social 
service  and  targeted  assistance  grants  no 
later  than  one  year  after  the  end  of  the 
FFY  in  which  the  Department  awards 
the  grant. 

(2)  A  State's  final  financial  report  on 
expenditures  of  social  service  and 
targeted  assistance  grants  must  be 
received  no  later  than  two  years  after 
the  end  of  the  FFY  in  which  the 
Department  awarded  the  grant.  At  that 
time,  the  Department  will  deobligate 
any  unexpended  funds,  including  any 
unliquidated  obligations. 

59.  Subpart  ]  is  amended  by  adding  a 
new  §  400.212  that  reads  as  follows: 

§  400.21 2    Restrictions  In  the  use  of  funds. 
Federal  funding  under  this  part  is  not 
available  for  travel  outside  the  United 
States  without  the  written  approval  of 
the  Director. 

Subpart  K— Waivers  and  Withdrawals 

60.  The  heading  of  subpart  K  is 
revised  to  read  as  set  forth  above: 

61.  Subpart  K  is  amended  by  revising 
§  400.300  and  adding  a  new  §  400.301, 
that  read  as  follows: 

§  400.300    Waivers. 

If  a  State  wishes  to  apply  for  a  waiver 
of  a  requirement  of  this  part,  the 
Director  may  waive  such  requirement 
with  respect  to  such  State,  unless 
required  by  statute,  if  the  Director 
determines  that  such  waiver  will 
advance  the  piuposes  of  this  part  and  is 
appropriate  and  consistent  with  Federal 
refugee  policy  objectives.  To  the  fullest 
extent  practicable,  the  Director  will 
approve  or  disapprove  an  application 
for  a  waiver  within  130  days  of  receipt 
of  such  application.  The  Director  shall 
provide  timely  written  notice  of  the 
reasons  for  denial  to  States  whose 
applications  are  disapproved. 


§  400.301    WIttidrawal  from  tiie  refugee 
program. 

(a)  In  the  event  that  a  State  decides  to 
cease  participation  in  the  refugee 
program,  the  State  must  provide  120 
days  advance  notice  to  the  Director 
before  withdrawing  from  the  program. 

(b)  To  participate  in  the  refugee 
program,  a  State  is  expected  to  operate 
all  components  of  the  refugee  program, 
including  refugee  cash  and  medical 
assistance,  social  services,  preventive 
health,  and  an  unaccompanied  minors 
program  if  appropriate.  A  State  is  also 
expected  to  play  a  coordinating  role  in 


the  provision  of  assistance  and  services 
in  accordance  with  §  400.5(b).  In  the 
event  that  a  State  wishes  to  retain 
responsibility  for  only  part  of  the 
refugee  program,  it  must  obtain  prior 
approval  from  the  Director  of  ORR.  Such 
approval  will  be  granted  only  under 
extraordinary  circumstances  and  if  it  is 
in  the  best  interest  of  the  Government. 

(c)  When  a  State  withdraws  from  all 
or  part  of  the  refugee  program,  the 
Director  may  authorize  a  replacement 
designee  or  designees  to  administer  the 
provision  of  assistance  and  services,  as 
appropriate,  to  refugees  in  that  State.  A 
replacement  designee  must  adhere  to 
the  same  regulations  under  this  part  that 
apply  to  a  State-administered  program, 
writh  the  exception  of  the  following 
provisions:  45  CFR  400.5(d),  400.7, 
400.55(b)(2),  400.56(a)(1),  400.56(a)(2), 
400.56(b)(2)(i),  400.94(a),  400.94(b), 
400.94(c),  and  subpart  L.  Certain 
provisions  are  excepted  because  they 
apply  only  to  States  and  become  moot 
when  a  State  withdraws  from 
participation  in  the  refugee  program  and 
is  replaced  by  another  entity.  States 
would  continue  to  be  responsible  for 
administering  the  other  excepted 
provisions  because  these  provisions 
refer  to  the  administration  of  other 
State-run  public  assistance  programs. 

62.  Part  400  is  amended  by  adding  a 
new  subpart  L,  that  reads  as  follows: 

Subpart  L — ^Targeted  Assistance 

Sec. 

400.310  Basis  and  scope. 

400.311  Definitions. 

400.312  Opportunity  to  apply  for  services. 

Funding  and  Service  Priorities 

400.313  Use  of  funds. 

400.314  F*riority  in  provision  of  services. 

400.315  General  eligibility  requirements. 

400.316  Scofte  of  targeted  assistance 
services. 

400.317  Service  requirements. 

400.318  Eligible  grantees. 

400.319  Allocation  of  funds. 

Sut>part  L— Targeted  Assistance 

§  400.31 0    Basis  and  scope. 

This  subpart  sets  forth  requirements 
concerning  formula  allocation  grants  to 
States  under  section  412(c)(2)  of  the  Act 
for  targeted  assistance. 

§400.311    Definitions. 

For  purposes  of  this  subpart — 
"Targeted  assistance  grants"  means 
formula  allocation  funding  to  States  for 
assistance  to  counties  and  similar  a^as 
in  the  States  where,  because  of  factors 
such  as  unusually  large  refugee 
populations  (including  secondary 


migration),  high  refugee  concentrations, 
and  high  use  of  public  assistance  by 
refugees,  there  exists  and  can  be 
demonstrated  a  specific  need  for 
supplementation  of  available  resources 
for  services  to  refugees. 

§  400.31 2    Opportunity  to  apply  for 

services. 

A  State  must  provide  any  individual 
wishing  to  do  so  an  opportunity  to 
apply  for  targeted  assistance  services 
and  determine  the  eligibility  of  each 
applicant. 

Funding  and  Service  Priorities 

§400.313    Use  of  funds. 

A  State  must  use  its  targeted 
assistance  funds  primarily  for 
employability  services  designed  to 
enable  refugees  to  obtain  jobs  with  less 
than  one  year's  participation  in  the 
targeted  assistance  program  in  order  to 
achieve  economic  self-sufficiency  as 
soon  as  possible.  Targeted  assistance 
services  may  continue  to  be  provided 
after  a  refugee  has  entered  a  job  to  help 
the  refugee  retain  employment  or  move 
to  a  better  job.  Targeted  assistance  funds 
may  not  be  used  for  long-term  training 
programs  such  as  vocational  training 
that  last  for  more  than  a  year  or 
educational  programs  that  are  not 
intended  to  lead  to  employment  within 
a  year. 

§  400.31 4    Priortty  in  provision  of  services. 

A  State  must  plan  its  targeted 
assistance  program  and  allocate  its 
targeted  assistance  funds  in  such  a 
maimer  that  services  are  provided  to 
refugees  in  the  following  order  of 
priority,  except  in  certain  individual 
extreme  circumstances: 

(a)  Cash  assistance  recipients, 
particularly  long-term  recipients; 

(b)  Unemployed  refugees  who  are  not 
receiving  cash  assistance;  and 

(c)  Employed  refugees  in  need  of 
services  to  retain  employment  or  to 
attain  economic  independence. 

§  400.31 5    General  ellglt>4'lty  requirements. 

(a)  For  purposes  of  determining 
eligibility  of  refugees  for  services  under 
this  subpart,  the  same  standards  and 
criteria  shall  be  applied  as  are  applied 
in  the  determination  of  eligibility  for 
refugee  social  services  imder  §§  400.150 
and  400.152(a). 

(b)  A  State  may  not  provide  services 
under  this  subpart,  except  for  referral 
and  interpreter  services,  to  refugees  who 
have  been  in  the  United  States  for  more 
than  60  months,  except  that  refugees 
who  are  receiving  employability 


services,  as  defined  in  §  400.316,  as  of 
September  30, 1995,  as  part  of  an 
employability  plan,  may  continue  to 
receive  those  services  through 
September  30, 1996,  or  until  the 
services  are  completed,  whichever 
occvirs  first,  regardless  of  their  length  of 
residence  in  the  U.S. 

§  400.31 6    Scope  of  targeted  assistance 
services. 

A  State  may  provide  the  same  scope 
of  services  imder  this  subpart  as  may  be 
provided  to  refugees  imder  §§  400.154 
and  400.155,  uridi  the  exception  of 
§  400.155(h). 

§  400.31 7    Service  requirements. 

In  providing  targeted  assistance 
services  to  refugees,  a  State  must  adhere 
to  the  same  requirements  as  are  applied 
to  the  provision  of  refugee  social 
services  under  §  400.156. 

§  400.31 8    Eligible  grantees. 

Eligible  grantees  are  those  agencies  of 
State  governments  which  are 
responsible  for  the  refugee  program 
under  45  CFR  400.5  in  States  containing 
counties  which  quahfy  for  targeted 
assistfmce  awards.  The  use  of  targeted 
assistance  funds  for  services  to  Cuban 
and  Haitian  entrants  is  limited  to  States 
which  have  an  approved  State  plan 
under  the  Cuban/Haitian  Entrant 
Program  (CHEP). 

§  400.319    Allocation  of  funds. 

(a)  A  State  with  more  than  one 
qualifying  targeted  assistance  county 
may  allocate  its  targeted  assistance 
funds  differently  from  the  formula 
allocations  for  counties  presented  in  the 
ORR  targeted  assistance  notice  in  a 
fiscal  year  only  on  the  basis  of  its 
population  of  refugees  who  arrived  in 
the  U.S.  during  the  most  recent  5-year 
period.  A  State  may  use  welfare  data  as 
an  additional  factor  in  the  allocation  of 
targeted  assistance  funds  if  it  so 
chooses;  however,  a  State  may  not 
assign  a  greater  weight  to  welfare  data 
than  it  has  assigned  to  population  data 
in  its  allocation  formula. 

(b)  A  State  must  assiue  that  not  less 
than  95  percent  of  the  total  award  to  the 
State  is  made  available  to  the  qualified 
county  or  counties,  except  in  those 
cases  where  the  qualified  county  or 
coimties  have  agreed  to  let  the  State 
administer  the  targeted  assistance 
program  in  the  county's  stead. 
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DEPARTHENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[DoctotNa9S»M)0071 

Sllicona  InflataMo  Braaat  ProslttoMa; 
Information  for  Woman  Consktoring 
Sallno-Flllod  Breast  Implants; 
Availability 

agency:  Food  and  Drug  Administration, 

HHS. 

ACrnow:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  annoimcing  the 
availability  of  a  patient  risk  information 
sheet  entitled  "Information  for  Women 
Considering  Saline- filled  Breast 
Implants."  The  purpose  of  this 
information  sheet  is  to  provide 
prospective  patients  with  information 
about  the  possible  risks  involved  with 
silicone  inflatable  breast  prostheses 
(saline-filled  breast  implants). 
ADDRESSES:  Submit  written  requests  for 
single  copies  of  the  information  sheet 
entitled  "Information  for  Women 
Considering  Saline-filled  Breast 
Implants"  to  the  Center  for  Devices  and 
Radiological  Health,  Division  of  Small 
Manufactiirers  Assistance  (HFZ-220), 
1350  Ficcard  Dr.,  Rockville.  MD  20850. 
-Requests  should  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Send  two 
self-addressed  adhesive  labels  to  assist 
that  office  in  processing  your  requests, 
or  FAX  your  request  to  301-443-8818. 
"Information  for  Women  Considering 
Saline-filled  Breast  Implants"  is 
available  for  public  examination  in  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23, 12420  Parklawn  Dr.. 
Rockville.  MD  20857,  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT:  Rosa 
M.  Gilmore,  Center  for  Devices  and 
Radiological  Health.  Office  of  Standards 
and  Regulations  (HFZ-«4),  2094  Gaither 
Rd..  Rockville.  MD  20850,  301-594- 
4765. 

SUPPLEMENTARY  INFORMATION:  Saline- 
fiUed  breast  implants  were  already  on 
the  market  when  FDA  was  given  the 
authority  to  regulate  medical  devices. 
After  passage  of  the  Medical  Device 
Amendments  of  1976,  FDA  classified 
this  device  into  class  III  (premarket 
approval).  Under  a  "grandfather" 
clause,  manufacturers  were  permitted  to 
continue  marketing  class  in  devices 
already  on  the  market,  with  the 
understanding  that  at  some  time  in  the 
future  FDA  would  require  them  to 
•ubmit  preclinical  and  clinical  data 


showing  that  their  devices  are  both  safe 
and  effective.  FDA  believes  that  it  is 
important  for  prospective  recipients  of 
saline-filled  breast  implants  to  know 
that  FDA  has  not  yet  seen  or  evaluated 
preclinical  information  and  clinical 
trials  on  these  devices.  The  agency 
believes  that  patients  should  receive 
information  about  the  possible  risks 
involved  before  surgery  so  that  they 
have  an  opportunity  to  review  the 
material  and  discuss  it  with  their 
doctor.  Each  woman  must  decide  with 
her  doctor  whether  she  is  willing  to 
accept  the  risks  in  order  to  achieve  the 
expected  benefits.  FDA  believes  that 
this  decision  should  be  an  informed 
one. 

FDA  issued  a  notice  to  promote  the 
dissemination  of  information  on  risks 
associated  with  saline-filled  breast 
implants  in  the  Federal  Register  of 
September  26. 1991  (56  FR  49098).  FDA 
stated  in  that  notice  that  it  would  regard 
saline  implants  as  misbranded  under 
the  Federal  Food.  Drug,  and  Cosmetic 
Act  (the  act)  if  their  labeling  does  not 
provide  adequate  written  information  to 
patients  on  the  risks  associated  with 
these  devices.  Included  in  the  Federal 
Register  notice  was  a  suggested  patient 
risk  information  sheet. 

Subsequently,  in  December  1994, 
FDA  solicited  comments  from  health 
professional  groups,  consumer 
organizations,  and  manufacturers  on 
updating  the  patient  risk  information 
sheet.  FDA  has  sent  the  updated  risk 
information  sheet  to  the  two 
manufacturers  of  saline-filled  breast 
implants.  Mentor  H/S  and  McGhan 
Medical,  so  they  can  provide  it  to 
physicians  who  perform  breast  implant 
surgery.  It  is  the  responsibility  of  these 
physicians  to  provide  the  information 
sheet  to  prospective  patients  before  they 
have  decided  on  surgery  so  they  can 
read,  consider,  and  discuss  the  current 
information  before  deciding  whether  to 
have  the  surgery. 

To  ensure  that  patients  receive  the 
revised  patient  information,  these  two 
manufacturers  have  agreed  to  send  a 
"Dear  Doctor  '  letter  to  their  physician 
customers,  including  a  copy  of  the 
revised  patient  risk  information  sheet,  to 
remind  them  of  the  importance  of 
providing  this  information  to  all 
prospective  patients.  Written 
confirmation  from  the  physicians  that 
they  agree  to  disseminate  the  revised 
patient  information  will  be  requested. 
The  manufacturers  also  agreed  to  ask 
the  American  Society  for  Plastic  and 
Reconstructive  Surgeons  to  include  in 
their  next  newsletter  an  article  advising 
their  members  of  the  updated  patient 
information,  and  reminding  them  of 
their  responsibility  to  provide  this 


information  to  all  prospective  pwtients. 
Lastly,  the  manufacturers  are  to  ensvuw 
that  all  saline  breast  implants  shipped 
include  the  revised  patient  risk 
information  sheet. 

The  saline-filled  breast  implant  is 
currently  the  only  device  legally 
available  for  breast  augmentation.  For 
breast  reconstruction,  the  current  legal 
restrictions  on  the  use  of  silicone  gel- 
filled  implants  limit  their  use  to  those 
cases  where  the  saline  breast  prosthesis 
is  considered  medically  unsatisfactory. 

Because  FDA  believes  it  is  important 
that  the  information  in  the  patient  risk 
information  sheet  is  available  to 
consumers  and  the  general  public.  FDA 
is  providing  the  text  of  this  sheet  below 
and  will  provide  single  copies  on 
request  to  the  Division  of  Small 
Manufiact\irers  Assistance  (address 
above). 

liiftirmaHnn  for  Women  Considering  Saline- 
fiUad  Breast  Implants 

Saline-filled  breast  implants  (silicone 
envelopes  filled  with  salt  water)  were  already 
in  use  in  1976  when  the  Food  and  Drug 
Administration  (FDA)  began  regulating 
medical  devices.  Under  this  1976  law, 
manufacturers  could  continue  selling  devices 
already  on  the  market  ("grandfathered").  But 
the  1976  law  made  it  clear  that  at  some  time 
in  the  future,  FDA  would  require 
manufacturers  to  submit  their  research  data 
showing  that  these  products  are  safe  and 
effective.  Women  need  to  know  that  until 
this  call  for  research  data  occurs,  laboratory, 
animal,  and  human  tests  on  some  of  these 
"grandfathered"  products — including  saline 
breast  implants — may  not  have  been 
completed  by  the  manufacturer  or  reviewed 
by  FDA. 

Women  considering  saline-filled  breast 
implants  for  breast  enlargement  or 
reconstruction  should  receive  the  following 
information  about  implants  (and,  when 
appropriate,  other  options  for  reconstruction) 
before  surgery  is  scheduled.  This  will  allow 
them  time  to  review  the  material  and  discuss 
possible  risks  and  benefits  with  her  doctor. 
For  some  women,  breast  implants  can 
improve  their  quality  of  life.  Some  breast 
cancer  survivors  believe  that  getting  implants 
has  been  an  important  part  of  their  recovery. 
However,  other  women  find  external  breast 
forms  to  be  satisfactory.  Reconstruction 
options  include  breast  implants  or  surgery 
using  tissue  from  a  patient's  own  abdomen, 
back,  or  buttocks  to  form  a  new  breast.  This 
surgery  requires  sufficient  fat  tissue  and  a 
longer  operation,  and  like  any  other 
procedure,  it  is  not  always  successful.  For 
each  woman,  whether  her  goal  is 
augmentation  or  reconstruction,  the  benefits 
may  be  different?  With  her  doctor's  advice, 
each  woman  must  decide  whether  or  not  she 
wishes  to  accept  the  possible  risks  in  order 
to  achieve  the  expected  results. 

Breast  implant  surgery  presents  the  same 
geoaral  risks  associated  with  anesthesia  and 
any  other  surgery.  After  the  surgery,  there  are 
other  special  risks  related  to  saline-filled 
breast  implants.  (The  manufacturer's  package 


insert  for  these  devices  gives  additional, 
more  detailed  information.  Your  surgeon  has 
a  copy  and  can  provide  it  to  you.) 

Most  Common  Risks 

Deflation.  Breast  unplants  cannot  t>e 
expected  to  last  forever.  Some  implants 
deflate  (or  rupture)  in  the  first  few  months 
after  being  implanted  and  some  deflate  after 
several  years;  yet  some  seem  to  be  intact  10 
or  more  years  after  the  surgery.  It  is  not 
known  when  deflation  is  most  likely  to 
happen.  The  implant  can  break  due  to  injury 
to  the  breast  or  through  normal  wear  over 
time,  releasing  the  saline  (salt  water)  filling. 
Researchers  are  doing  studies  to  determine 
rupture  rates  over  time.  Whenever  a  saline- 
filled  implant  does  deflate,  it  usually 
happens  quickly  and  requires  surgery  to 
remove  and,  if  desired,  replace  the  ruptured 
implant.  Since  salt  water  is  natiirally  present 
in  the  body,  the  leaked  saline  from  the 
implant  will  be  absorbed  by  the  body  instead 
of  being  treated  as  foreign  matter. 

Making  breast  cancer  harder  to  find.  The 
implant  could  interfere  with  finding  breast 
cancer  during  mammography.  It  can  "hide" 
suspicious-looking  patches  of  tissue  in  the 
breast,  making  it  difficult  to  interpret  results. 
The  implant  may  also  make  it  difficult  to 
perform  mammography.  Since  the  breast  is 
squeezed  during  mammography,  it  is 
possible  for  an  implant  to  rupture  during  the 
procedure.  It  is  essential  that  every  woman 
who  has  a  breast  implant  tell  her 
mammography  technologist  before  the 
procedure.  The  technologist  can  use  special 
techniques  to  minimize  the  pKissibility  of 
rupture  and  to  get  the  best  possible  views  of 
the  breast  tissue.  Because  more  x-ray  views 
are  necessary  with  these  sptecial  techniques, 
women  with  breast  implants  will  receive 
more  radiation  than  women  without  implants 
who  receive  a  normal  exam.  However,  the 
benefit  of  the  mammogram  in  finding  cancer 
outweighs  the  risk  of  the  additional  x-rays. 

Capsular  contracture.  The  scar  tissue  or 
capsule  that  normally  forms  around  the 
implant  may  tighten  and  squeeze  the 
implant.  This  is  called  capsular  contracture. 
Over  several  months  to  years,  some  women 
have  changes  in  breast  shape,  hardness,  or 
pain  as  a  result  of  this  contraction.  No  good 
data  are  available  on  how  often  this  happens. 
If  these  conditions  are  severe,  more  surgery 
may  be  needed  to  correct  or  remove  the 
implants. 

Other  Known  Risks 

Calcium  deposits  in  the  tissue  around  the 
implant.  When  calcium  deposits,  which  are 
not  harmful,  occur,  they  can  be  seen  on 
mammograms.  These  deposits  must  be 
identified  as  different  from  the  calcium  that 
is  often  a  sign  of  breast  cancer.  Occasionally, 
it  is  necessary  to  surgically  remove  and 
examine  a  small  amount  of  tissue  to  see 
whether  or  not  it  is  cancer.  This  can 
frequently  be  done  without  removing  the 
implant. 

Additional  surgeries.  Women  should 
understand  there  is  a  fairly  high  chance  they 


will  need  to  have  additional  surgery  at  some 
point  to  replace  or  remove  the  implant  when 
and  if  it  wears  out.  Also,  problems  such  as 
deflation,  capsular  contracture,  infection, 
shifting,  and  calcium  deposits  can  require 
removal  of  the  implants.  Discuss  the  risk  of 
these  additional  surgeries  with  your 
physician.  Many  women  decide  to  have  the 
implants  replaced,  but  some  women  do  not. 

Infection.  Infection  can  occur  with  any 
surgery.  The  frequency  of  infection  with 
implant  surgery  is  not  known,  but  a 
prospective  patient  should  ask  her  surgeon 
what  his  or  her  experience  has  l>een.  Most 
infections  resulting  bora  surgery  appear 
within  a  few  days  to  weeks  after  the 
operation.  However,  infection  is  possible  at 
any  time  after  surgery.  Infections  with  foreign 
bodies  present  (such  as  implants)  are  harder 
to  treat  than  infections  in  normal  body 
tissues.  If  an  infection  does  not  respond  to 
antibiotics,  the  implant  may  have  to  be 
removed.  After  the  infection  is  treated,  a  new 
breast  implant  can  usually  be  put  in. 

Hematoma.  A  hematoma  is  a  collection  of 
blood  inside  the  body  (in  this  case,  around 
the  implant  or  around  the  incision). 
Swelling,  p)ain,  and  bruising  may  result.  The 
chance  of  getting  a  hematoma  is  not  known, 
but  a  woman  thinking  about  breast  implants 
should  ask  her  surgeon  about  his  or  her 
experience.  If  a  hematoma  ocoirs,  it  will 
usually  be  soon  after  surgery.  (It  can  also 
occur  at  any  time  after  injury  to  the  breast.) 
Small  hematomas  are  absorbed  by  the  Ixxiy, 
but  large  ones  may  have  to  be  drained 
surgically  for  proper  healing.  Surgical 
draining  causes  scarring,  which  is  minimal  in 
most  women. 

Delayed  wound  healing.  In  rare  instances, 
the  implant  stretches  the  skin  abnormally, 
depriving  it  of  blood  supply  and  allowing  the 
implant  to  push  out  through  the  skin.  This 
complication  usually  requires  additional 
surgery. 

Oianges  in  feeling  in  the  nipple  and  breast. 
Feeling  in  the  nipple  and  breast  can  increase 
or  decrease  after  implant  surgery.  Changes  in 
feeling  can  be  temporary  or  permanent  and 
may  aflect  sexual  response  or  the  ability  to 
nurse  a  t>aby.  (See  the  paragraph  on  breast- 
feeding below.) 

Shifting  of  the  implant  Sometimes  an 
implant  may  shift  from  its  initial  placement, 
giving  the  breasts  an  unnatural  look.  An 
implant  may  become  visible  at  the  surface  of 
the  breast  as  a  result  of  the  device  pushing 
through  the  layers  of  skin.  Further  surgery  is 
needed  to  correct  this  problem.  If  the  implant 
shifts,  it  may  become  possible  to  feel  the 
implant  through  the  skin.  (Placing  the 
implant  beneath  the  muscle  may  help  to 
minimize  this  problem.)  Other  problems  with 
appearance  could  include  incorrect  implant 
size,  visible  scars,  uneven  appearance,  and 
wrinkling  of  the  implant 

Unknown  Risks 

In  addition  to  these  known  risks,  there  are 
unanswered  questions  about  saline-filled 
breast  implants.  For  example,  can  the 


implants  bring  on  symptoms  of  autoimmune^ 
diseases  such  as  lupus,  scleroderma,  and 
rheumatoid  arthritis?  Can  they  bring  on 
neurological  symptoms  similar  to  multiple 
sclerosis  in  some  women?  Can  the  implants 
increase  the  risk  of  cancer?  (Because  saline- 
filled  implants  contain  only  salt  water,  any 
risk  that  might  be  related  to  silicone  gel 
would  not  occur  with  this  type  of  product.) 
There  is  some  concern,  but  little  information, 
about  possible  risks  from  the  silicone  rubber 
material  of  the  envelop>e.  Also,  questions 
have  been  raised  about  the  pmtential  for  the 
saline  to  become  contaminated  with  fungus 
or  bacteria.  If  so,  these  organisms  might  be 
released  into  the  woman's  body  if  her 
implant  deflated. 

Autoimmune  diseases.  According  to 
scientific  studies,  women  with  breast 
implants  in  general  are  not  at  an  increased 
risk  for  autoimmune  or  connective  tissue 
diseases.  However,  these  studies  are  too 
small  to  detect  whether  there  might  be  a 
slightly  increased  risk  of  any  one  of  these 
rare  diseases.  Also,  these  current  studies 
have  looked  only  for  the  symptoms  of  known 
autoimmune  diseases,  rather  than  the  variety 
of  symptoms  that  some  women  report 
experiencing.  Some  of  the  repK>rted 
symptoms  include: 

•  Swelling  and/or  joint  p>ain  or  arthritis-like 
pain; 

•  General  aching 

•  Unusual  hair  loss 

•  Unexplained  or  unusual  loss  of  energy 

•  Greater  chance  of  getting  colds,  viruses,  and 
flu 

•  Swollen  glands  or  lymph  nodes 

•  Rash 

•  Memory  problems,  headaches 

•  Muscle  weakness  or  burning 

•  Nausea,  vomiting 

•  Irritable  tmwel  syndrome. 

Breast-feeding  and  children.  Questions 
have  been  raised  about  whether  or  not  breast 
implants  present  safety  concerns  for  nursing 
infants  of  women  with  breast  implants.  Some 
women  with  breast  implants  have  reported 
health  problems  in  their  breast-fed  children. 
Only  very  limited  research  has  been 
conducted  in  this  area,  and  at  this  time  there 
is  no  scientific  evidence  that  this  is  a 
problem.  It  is  not  known  if 

there  are  risks  in  nursing  for  a  woman 
with  breast  implants  or  if  the  children 
of  women  with  breast  implants  are  more 
likely  to  have  health  problems. 

Cancer.  At  this  time,  there  is  no  scientific 
evidence  that  women  with  saline-filled  breast 
implants  are  more  susceptible  to  cancer  than 
other  women. 

Dated:  June  15, 1995. 
Joaeph  A.  Levitt. 

Deputy  Director  for  Regulations  Policy,  Center 
for  Devices  and  Radiological  Health. 
[FR  Doc.  95-15769  Filed  6-27-95;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Food  and  Consumer  Service 

7  CFR  Parts  271,  272  and  273 
[Amdt  No.  367] 
RIN  0584-AB89 

Food  Stamp  Program:  Collecting  Food 
Stamp  Recipient  Claims  From  Federal 
Income  Tax  Refunds  and  Federal 
Salaries 

agency:  Food  and  Consumer  Service, 

USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  This  rule  proposes  collecting 
two  t>T}es  of  Food  Stamp  Program  (FSP) 
recipient  claims  from  Federal  income 
tax  refunds  and  from  Federal  salaries. 
The  two  types  of  recipient  claims  are 
inadvertent  household  error  (IHE)  and 
intentional  Program  violation  (IPV) 
claims.  These  claims  represent  amounts 
of  benefits  which  households  received 
but  to  which  they  were  not  entitled. 
This  rule  proposes  to  collect  these  types  { 
of  claims  from  individuals  who  are  no 
longer  participating  in  the  FSP.  This 
rule  proposes  operating  procedures, 
due-process  notices,  and  appeal  rights 
and  other  rights  and  responsibilities  of 
individuals.  The  Department  has  been 
testing  the  Federal  income  tax  refund 
offset  program  (FTROP)  since  1992  and 
is  currently  testing  the  Federal  salary 
offset  program  (salary  offset). 
DATES:  Comments  mu^  be  received  on 
or  before  July  28.  1995  to  be  assured  of 
receiving  consideration. 
ADDRESSES:  Comments  should  be 
addressed  to  James  I.  Porter.  Supervisor. 
Issuance  and  Accountability  Section. 
State  Administration  Branch.  Program 
Accountability  Division,  Food  Stamp 
Program,  3101  Park  Center  Drive.  Room 
907.  Alexandria,  Virginia  22302. 
Comments  can  be  reviewed  at  that 
address  during  normal  business  hours. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Porter  at  the  above  address  or  by 
telephone  at  (703)  305-2385. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  proposed  rule  has  been 
determined  to  be  significant  and  was 
reviewed  by  the  Office  of  Management 
and  Budget  under  Executive  Order 
12866. 

Executive  Order  12372 

The  Food  Stamp  Program  is  listed  in 
the  Catalog  of  Federal  Domestic 
Assistance  under  No.  10.551.  For  the 
reasons  set  forth  in  the  final  rule  and 
related  notice  to  7  CFR  3015.  Subpart  V 


(48  FR  29115),  this  Program  is  excluded 
from  the  scope  of  Executive  Order 
12372  which  requires  intergovernmental 
consultation  with  State  and  local 
officials. 

Regulatory  Flexibility  Act 

This  proposed  action  has  been 
reviewed  with  regard  to  the 
requirements  of  the  Regulatory 
Flexibility  Act  of  1980  (Pub.  L.  96-354. 
94  Stat.  1164.  September  19.  1980). 
William  E.  Ludwig.  Administrator  of  the 
Food  and  Consumer  Service,  has 
certified  that  this  rule  does  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  will  affect  the  State  and  local 
agencies  which  administer  the  Food 
Stamp  Program  and  certain  individuals 
who  have  received  excess  food  stamp 
benefits.  Half  of  substantially  all  State 
and  local  administrative  costs  for 
administering  the  Food  Stamp  Program 
are  reimbursed  by  the  Department. 

Executive  Order  12778 

This  rulemaking  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  This  rule  is  intended  to 
have  preemptive  effect  with  respect  to 
any  State  or  local  laws,  regulations  or 
poUcies  which  conflict  with  its 
provisions  or  which  would  otherwise 
impede  its  full  implementation.  This 
rule  is  not  intended  to  have  retroactive 
effect.  Prior  to  any  judicial  challenge  to 
the  provisions  of  this  rule  or  the 
application  of  its  provisions,  all 
applicable  administrative  procedures 
must  be  exhausted. 

Paperwork  Reduction  Act 

This  proposed  rule  contains 
information  collection  requirements 
subject  to  review  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  Section  3507). 

This  is  a  new  public  information 
collection  burden.  The  reporting  and 
recordkeeping  requirements  for  it  were 
described  in  a  General  Notice  titled 
"Food  Stamp  Program:  Recipient  Claims 
Collection:  Test  of  Offsetting  Federal 
hicome  Tax  Refunds,"  published 
August  20, 1991  at  56  FR  41325. 
Because  State  agencies  are  continuing  to 
join  FTROP.  with  a  resulting  increase  in 
the  number  of  individuals  subject  to 
collection,  average  numbers  were  used 
to  estimate  the  information  collection 
burden.  These  were:  30  State  agencies 
and  250,000  individuals.  Of  the  total 
58,555  hour  estimated  information 
collection  burden,  50,330  hours  is 
associated  with  due-process  notices  and 
appeals  under  FTROP.  The  burden  is 
shared  between  State  agencies  and 


individuals,  the  two  types  of 
respondents.  State  agencies  had  13,122 
hours,  of  which  more  than  12,000  hours 
is  associated  with  the  production  of 
due-process  notices.  Individuals  had 
37.208  hours,  almost  all  of  which  is 
associated  with  responding  to  due 
process  notices. 

As  mentioned  above,  collecting  food 
stamp  recipient  claims  from  Federal 
salaries  is  currently  being  tested.  If  that 
test  indicates  that  full  implementation 
of  salary  offset  would  result  in  a 
measurable  increase  in  the  approved 
information  collection  burden,  the 
Department  will  submit  an  adjustment 
to  Oiat  estimate  and  provide  the  public 
due  notice  and  opportunity  to  comment 
on  that  adjustment.  An  adjustment  to 
reflect  the  decreased  State  agency 
FTROP  reporting  as  proposed  in  this 
rule  will  be  submitted  if  warranted. 

On  September  27, 1993  OMB 
approved  the  information  collection 
requirements  through  September  30. 
1996  (OMB  No.  0584-0446).  The  title  of 
the  information  collection  is 
"Expansion  of  Test  of  Offsetting  Federal 
Income  Tax  Refunds."  Comments 
regarding  this  estimated  information 
collection  burden,  including  suggestions 
for  reducing  the  burden,  should  be  sent 
to  the  Department  of  Agriculture 
Clearance  Officer,  Office  of  Information 
Resources  Management.  Room  404-W. 
Washington.  D.C.  20250.  Such 
comments  should  also  be  sent  to  the 
Office  of  Management  and  Budget, 
Paperwork  Reduction  Project  (OMB  No. 
0584-0446),  Washington,  D.C.  20503. 

Comment  Period 

The  Department  believes  that  a  30-day 
comment  period  for  this  rule  is 
sufficient  because  while  this  is  a 
proposed  rule,  it  addresses  comments    . 
the  Department  received  about  the 
General  Notices  under  which  FTROP 
has  been  tested.  These  comments  were 
&x»m  a  major  public  interest  group  and 
from  several  State  agencies.  The  rule 
clarifies  several  matters  and  proposes 
changes  in  FTROP  procedures  based  on 
those  comments,  on  numerous  State 
agency  questions  raised  during  annual 
training  sessions  and  submitted  to  FCS 
regional  offices  during  the  test  of 
FTROP. 


Background 

A.  General 

Individuals  currently  owe  the 
Department  about  $800  million  for  IHE 
and  IPV  recipient  claims.  A  substantial 
portion  of  the  $800  million  is  not  being 
repaid.  The  Department  is  concerned 
about  this  situation  and  is  augmenting 
its  policies  and  procedures  to  improve 


collections  of  this  debt.  FTROP  and 
salary  offset  are  major  initiatives  in  this 
effort. 

Both  collection  methods  would 
require  that  State  agencies  submit 
claims  to  FCS  for  referral  to  the  Internal 
Revenue  Service  (IRS)  for  collection 
through  FTROP.  Automated  data 
processing  would  be  conducted  imder 
strict  data  security  procedures  and 
confidentiahty  restrictions  to  assure  that 
information  about  individual  debtors 
would  be  used  only  for  the  authorized 
purposes  of  the  proposed  collection 
methods.  Under  the  proposed  rule,  prior 
to  any  adverse  action  (the  collection 
efforts),  notice  about  the  intended 
collection  efforts,  including  advice  of 
appeal  rights,  must  be  provided 
individuals  identified  as  owing  FSP 
recipient  claims.  Both  FTROP  and 
salary  offset  would  only  be  used  when 
none  of  the  household  members  liable 
for  the  recipient  claims  to  be  collected 
are  participating  in  the  State  which 
would  be  initiating  the  collection 
action.  FTROP  and  salary  offset  would 
be  applied  only  to  IHE  and  IPV  claims 
meeting  this  condition  because,  under 
ciurent  food  stamp  regulations,  both 
IHE  and  IPV  claims  owed  by 
participating  households  must  be 
collected  either  by  a  repayment  method 
of  the  household's  choice  or  by 
allotment  reduction. 

The  IRS  requires  that  Federal  agencies 
participating  in  FTROP  use  all 
reasonable  collection  efforts  before 
referring  a  debt  for  collection  from 
Federal  income  tax  refunds.  The  IRS 
views  salary  offset  as  such  an  effort  and 
therefore  requires  participation  in  salary 
offset  or  at  a  minimum,  deletion  of 
claims  which  can  be  collected  from 
Federal  employees  from  lists  of  claims 
submitted  under  FTROP.  (See  26  CFR 
301.6402-6  (b)(l)(iii)  and  (c)(2)  of  IRS 
regulations.) 

B.  FTROP 

1.  Authorities  for  FTROP 

The  authority  for  FTROP  is  Section 
2653  of  the  Deficit  Reduction  Act  of 
1984  (Pub.  L  98-369)  as  amended  by 
Public  Law  101-508  (1990)  and  Public 
Law  102-589  (1992)  (DEFRA).  The 
FTROP  provisions  are  codified  at  31 
U.S.C.  3720A.  26  U.S.C.  6402  and  26 
U.S.C.  6103.  As  originally  enacted  in 
Public  Law  9&-369.  authority  for 
FTROP  had  a  sunset  clause  and  would 
have  expired  on  January  1, 1989.  That 
date  was  extended  twice,  first  by  Public 
Law  100-203  and  then  by  Public  Law 
100-485.  The  Emergency 
Unemployment  Act  of  1991  (Pub.  L 
102-164)  made  the  authority  to  conduct 
FTROP  permanent.  In  addition,  section 


4(c)  of  the  Food  Stamp  Act  of  1977 
provides  broad  authority  to  the 
Secretary  of  Agriculture  to  issue  such 
regulations  as  the  Secretary  deems 
necessary  or  appropriate  for  effective 
and  efficient  administration  of  the  Food 
Stamp  Program  (7  U.S.C.  2013(c)). 

The  Department  began  testing  FTROP 
in  1992  pursuant  to  a  General  Notice 
published  August  20. 1991  at  56  FR 
41325.  That  General  Notice  described 
the  procedures  for  operating  FTROP. 
including  associated  due-process 
notices,  appeal  rights  and  related 
responsibilities  of  individuals  with 
respect  to  recipient  claims  subject  to 
collection  imder  FTROP.  The  test  of 
FTROP  was  conducted  in  conformance 
with  appUcable  IRS  regulations.  The  IRS 
initially  implemented  FTROP  with 
temporary  regulations  at  26  CFR 
301.6402-6T.  Final  IRS  regulations  (26 
CFR  301.6402-6)  were  pubUshed  April 
15,  1992  at  57  FR  13035. 

The  test  of  FTROP  for  the  FSP  was 
continued  and  expanded  during  1993 
and  1994.  (See  General  Notices 
published  August  28, 1992  at  57  FR 
39176  and  August  12, 1993  at  58  FR 
42937.)  The  policies  and  procedures 
contained  in  those  Notices,  modified  as 
a  result  of  the  test  of  FTROP.  are 
contained  in  this  proposed  rule. 

The  E)epartment  notes  that  a  final  rule 
published  January  19. 1994  at  59  FR 
2725  modified  several  aspects  of  FSP 
recipient  claims  policy  and  corrected 
two  technical  errors.  Parties  interested 
in  this  proposed  rule  may  want  to  make 
sure  that  their  version  of  FSP 
regulations  incorporates  the  just  cited 
rule. 

2.  Overview  of  FTROP 

a.  Operations.  FTROP  is  an  optional 
program  for  State  agencies.  The  first 
step  for  participating  State  agencies  is  to 
develop  automated  lists  of  FSP  recipient 
claims  which  meet  the  criteria  for 
claims  which  are  referable  for  collection 
under  FTROP.  The  Usts  are  developed 
aimually.  are  discrete  from  lists  for 
other  years  and  are  identified  by  offset 
year.  The  term  "offset  year"  means  a 
calendar  year  during  which  offsets  may 
be  made  to  collect  a  particular  group  of 
recipient  claims  from  individuals' 
Federal  income  tax  refunds.  The  rule 
proposes  at  section  272.2  adding  this 
definition  of  "offset  year"  to  the  list  of 
definitions  of  terms  for  the  FSP.  During 
the  year  preceding  the  offset  year.  State 
agencies  submit  automated  files  of 
recipient  claims  to  FCS  which  tests 
them  for  compatibility  with  IRS  record 
specifications  and  refers  them  to  the 
IRS.  Through  PCS  the  IRS  provides 
State  agencies  with  addresses  for 
individuals  contained  in  the  IRS  master 


file  of  taxpayer  addresses.  These 
activities  make  up  the  "pre-offset" 
phase  of  FTROP.  State  agencies  then  use 
IRS-provided  addresses  to  send  due- 
process  (60-day)  notices  to  individuals. 
The  60-day  notices  advise  individuals  of 
the  intended  collection  action  and 
provide  information  on  how  to  repay 
the  claim  voluntarily  and  how  to  appeal 
the  intended  action.  State  agencies  then 
certify  to  FCS  a  final  list  of  FSP 
recipient  claims  for  oikeX  from  Federal 
income  tax  refunds.  Once  State  agencies 
submit  the  certified  list  to  the  FCS, 
claims  cannot  be  added  to  the  fist  and 
amounts  of  claims  on  the  Ust  caimot  be 
increased. 

At  this  point  the  offset  phase  begins. 
Diuing  the  offset  phase  IRS  offsets  the 
certified  claims  against  any  tax  refunds 
otherwise  payable  to  the  individual,  and 
notifies  the  individual  and  FCS  of 
offsets  which  have  been  made.  Also, 
each  week  of  the  offset  year  beginning 
in  late  January,  State  agencies  must 
provide  data  deleting  claims  and 
reducing  amounts  of  claims  on  the 
certified  file  to  reflect  changes  in  the 
status  of  the  claims  due  to  such  actions 
as  voluntary  payments  from  individuals. 

b.  Reasons  for  the  Present 
Rulemaking.  Two  factors  make  it 
appropriate  to  add  FTROP  as  a 
permanent  part  of  the  FSP  now.  First,  as 
mentioned  above.  Congress  has 
provided  permanent  authority  for 
FTROP.  Second,  the  Department  stated 
in  the  August  1991  General  Notice  that 
if  the  test  indicated  that  FTROP  was 
feasible  and  cost-effective,  the 
procedures  would  be  incorporated  into 
FSP  regulations.  The  Department 
beheves  that  the  test  has  proven  FTROP 
feasible  and  cost-effective  and  a 
significantly  effective  method  of 
collecting  FSP  recipient  claims  due  to 
IHE's  and  IPV's.  The  number  of  State 
agencies  participating  has  increased 
from  two  in  1992  to  21  for  1994.  Eleven 
more  State  agencies  will  begin 
participating  in  1995.  With  respect  to 
costs,  the  Department  estimates  Federal 
operational  costs  for  the  1994  calendar 
year,  for  example,  will  be  less  than  $1 
million.  The  Etepartment  concludes  that 
FTROP  has  been  cost  effective  for 
participating  State  agencies  to  operate. 
About  25  percent  of  the  dollar  value  of 
claims  which  meet  the  criteria  for 
collection  under  FTROP  is  being 
collected.  For  example,  the  21  State 
agencies  participating  during  offset  year 
1994  sent  out  60-day  notices  to 
individuals  owing  more  than  $101 
million  in  claims.  Through  September 
1994  collections  totaled  more  than  $30 
million,  more  than  $27.7  million  from 
Federal  income  tax  refunds  and  an 
additional  $2.8  million  from  individuals 
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who  paid  voluntarily.  For  calendar  year 
1993,  based  on  information  from  the 
Department  of  the  Treasury,  38.4 
percent  of  recipient  claims  submitted  to 
the  IRS  were  offset,  and  28.1  percent  of 
the  dollar  value  of  claims  submitted 
were  collected.  Both  the  percentage  of 
debt  collected  in  whole  or  in  part,  and 
percentage  of  dollars  collected  for  the 
FSP  were  the  highest  among  Federal 
agencies  participating  in  FTROP. 

c.  Discussion  of  Comments  on  the 
General  Notices.  The  August  1991 
General  Notice  solicited  comments  from 
the  pubhc.  The  Department  responded 
to  those  comments  in  the  August  1992 
General  Notice.  The  August  1992 
General  Notice  also  solicited  comments 
from  the  public.  Two  comment  letters 
were  received  on  the  August  1992 
General  Notice. 

One  of  those  letters  was  bom  a  State 
agency  which  suggested  that  there 
should  be  a  priority  for  offsetting  debts 
bom  tax  refunds  and  that  the  first 
priority  should  be  delinquent  child 
support  collections.  The  priorities  for 
tax  refund  offsets  are  established  by  26 
U.S.C.  6402(d)(2).  and  IRS  reg\ilations 
state  them  at  26  CFR  301.6402-6{g).  The 
first  priority  for  FTROP  is  tax  liabilities 
owed  the  IRS.  The  second  priority  is 
childsupport  payments  assigned  to  a 
State  under  certain  specified  provisions 
of  the  Social  Seciuity  Act.  The  third 
priority,  which  includes  FSP  recipient 
claims,  is  past-due,  legally  enforceable 
debts  owed  Federal  agencies.  The  fourth 
priority  is  for  child-support  payments 
not  assigned  to  a  ^tate. 

The  second  comment  letter  was  from 
a  research  and  action  group  concerned 
with  nutrition  and  related  issues.  This 
action  group  made  a  series  of  comments 
on  the  August  1992  General  Notice.  The 
Department  is  responding  to  several  of 
the  action  group's  general  comments 
just  below  and  to  comments  addressing 
specific  aspects  of  FTROP  in  pertinent 
sections  of  this  preamble. 

The  action  group  stated  that  the 
Department  should  rescind  the  August 
1991  Notice  until  the  rulemaking 
process  could  resolve  the  numerous 
issues  which  the  group  raised, 
especially  relating  to  apparent 
inconsistencies  between  FTROP  as 
tested  and  the  Food  Stamp  Act  of  1977, 
as  amended  (7  U.S.C.  2011)  (the  Act). 
The  group  stated  that  Section  13(b)(2)  of 
the  Act  (7  U.S.C  2022(b)(2))  authorizes 
collection  of  IHE  claims  through 
recoupment  but  not  through  alternative 
means  such  as  FTROP,  and  that  such 
alternative  means  apply  only  to  IPV 
claims  and  claims  due  to  State  agency 
error.  This  is  incorrect.  Section  13  of  the 
Act  provides  collection  authorities  as 
follows:  First,  subparagraph  (b)(1)(A) 


requires  that  households  pay  IPV  claims 
by  agreeing  to  an  allotment  reduction 
(recoupment)  or  a  cash  repayment 
schedule,  in  lieu  of  which  the  claim  is 
collected  through  allotment  reduction. 
Second,  subparagraph  (b)(1)(B) 
provides,  in  principal  part,  that  IPV 
claims  not  collected  by  recoupment  or 
cash,  may  be  collected  through  "other 
means  of  collection."  Third, 
subparagraph  (b)(2)(A)  requires  that  IHE 
claims  be  collected  through 
recoupment.  Fourth,  subparagraph 
(b)(2)(B)  provides  that  State  agencies 
may  use  "other  means  of  collection"  for 
any  claim  not  collected  by  the  three 
preceding  methods.  Consequently,  the 
Food  Stamp  Act  authorizes  "other 
means  of  collection."  for  IPV  and  IHE 
claims. 

The  group  also  pointed  out  that 
Section  13(b)(2)(A)  of  the  Act  sets  a 
ceiling  on  the  rate  of  recoupment  on  IHE 
claims  at  10  percent  or  $10  per  month, 
whichever  would  result  in  a  faster 
collection  rate,  but  that  with  FTROP  the 
Department  has  implemented  a  100 
percent  recoupment  rate.  The  statutory 
limitation  applies  to  collecting 
overpayments  by  reducing  the  monthly 
allotments  of  participating  households. 
Since  FTROP  is  used  to  collect  claims 
bom  individuals  who  are  not 
participating  in  the  FSP,  the  statutory 
limitation  on  the  rate  of  recoupment 
does  not  apply  to  collections  made 
under  FTROP. 

The  action  group  stated  that  FTROP 
defeats  Congressional  intent  because  it 
collects  recipient  claims  from  the 
Earned  Income  Tax  Credit  (EITC).  The 
group  pointed  out  that  Congress  has 
repeatedly  expressed  its  support  for 
EITC  by  continuing  to  expand  its  scope. 
The  Department  does  not  disagree  that 
Congress  has  expanded  EITC.  However, 
since  Congress  has  not  enacted 
legislation  excluding  EITC  from  such 
debt  collection  through  FTROP.  the 
Department  does  not  believe  that 
collecting  food  stamp  recipient  claims 
from  EITC's  is  inconsistent  with 
Congressional  intent. 

The  action  group  also  stated  that  it 
believed  that  FTROP  is  unduly  punitive 
and  causes  severe  hardship  for  poor 
families.  The  Department  disagrees. 
First,  recipient  claims  subject  to  FTROP 
were  caused  by  the  households 
themselves  and  are  uncollected  because 
households  did  not  pay  them  in 
response  to  demand  letters.  Second,  the 
60-day  notice  (the  due-process  notice) 
offers  individuals  a  second  opportunity 
to  pay  in  full  or  negotiate  a  payment 
schedule  before  claims  are  referred  for 
tax  offset.  In  addition,  food  stamp 
regulations  at  7  CFR  273.18(g)(2)(i) 
provide  that  if  a  claim  cannot  be  paid 


within  three  years,  the  State  agency  may 
reduce  the  claim  to  an  amount  that  the 
household  can  pay  within  three  years. 

The  action  group  asserted  that  FTROP 
would  not  be  cost-effective.  In  this 
regard,  the  group  referred  to  a  comment 
at  a  public  meeting  in  February  1991  by 
an  FCS  official  who  expressed  concern 
that  the  priority  order  for  collection 
from  tax  refunds  might  adversely  affect 
the  cost-effectiveness  of  FTROP.  Since 
the  IRS  does  not  provide  Federal 
agencies  information  about  debts  which 
are  uncollected  because  of  a  higher 
priority  debt,  the  effect  of  this  factor  on 
FSP  recipient  claims  referred  to  the  IRS 
under  FTROP  cannot  be  determined. 
The  priorities  for  offset  from  tax  refunds 
notwithstanding,  as  demonstrated 
above,  the  test  of  FTROP  has 
demonstrated  that  FTROP  is  cost- 
effective. 

The  action  group  also  commented  that 
the  Department  lacked  criteria  for 
evaluating  FTROP  in  terms  of  feasibility 
and  cost-effectiveness.  The  Department 
disagrees.  The  test  has  fully 
demonstrated  the  feasibility  and  cost- 
effectiveness  of  the  project  based  on 
increasing  State  agency  participation, 
the  large  dollar  volume  of  collections 
and  the  increased  efficiency  of  FSP 
claims  collection. 

In  another  general  comment,  the 
action  group  asserted  that  instead  of 
focusing  on  collecting  overissued  food 
stamp  benefits,  the  Department  should 
focus  on  preventing  and  correcting 
imderissuances.  Through  the  Quality 
Control  System  the  Department  has  an 
ongoing  program  for  identifying  and 
correcting  certification  and  benefit 
errors.  These  errore  cause  both  over  and 
underissuance  of  food  stamp  benefits.  In 
this  regard,  it  should  be  noted  that  a 
certain  percentage  of  the  errors  causing 
such  incorrect  levels  of  benefits  results 
from  households  failing  to  accurately 
report  their  circumstances.  In  addition 
to  the  Quality  Control  System's  efforts 
to  reduce  certification  and  benefit 
errors,  on  April  1, 1993  FCS  awarded 
grants  to  two  State  agencies  for  special 
error  reduction  initiatives.  One  grant 
focuses  on  cUent-caused  error,  th&  other 
on  State  agency-caused  error. 

3.  FTROP — Requirements  for  State 
agencies 

a.  General  Requirements.  D\iring  the 
testing  of  FTROP,  all  participating  State 
agencies  were  required  to  submit  an 
annual  commitment  letter  in  which  they 
stated  they  would  comply  with  the 
requirements  of  the  August  1991 
General  Notice.  This  rule  proposes  at 
section  273.18(g)(5)(i)(A)  that  State 
agencies  which  choose  to  implement 
FTROP  must  submit  a  one-time 
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amendment  to  their  Plan  of  Operation 
stating  that  they  will  comply  with  the 
requirements  for  FTROP  and  salary 
o^t.  (Section  D  of  this  preamble 
explains  why  State  agencies  which 
implement  FTROP  must  also  implement 
salary  offset.)  Amendments  would  be 
due  to  FCS  regional  offices  twelve 
months  before  the  beginning  of  a  State 
agency's  first  offset  year.  Amendments 
for  State  agencies  currently  participating 
would  be  due  90  days  after  publication 
of  the  final  rule  on  FTROP.  (See  the  last 
section  of  this  preamble,  "Effective 
Date.") 

The  August  1991  General  Notice 
required  State  agencies  to  attend  a 
training  session  on  FTROP  policy  and 
procedures  prior  to  beginning  to  test  the 
program.  The  Department  expects  to 
continue  to  require  new  State  agencies 
to  attend  such  a  training  session  but  is 
not  proposing  to  include  the 
requirement  in  regulations. 

The  IRS  specifies  what  information 
they  need  for  the  various  tasks  required 
to  match  FSP  recipient  claims  to  Federal 
income  tax  return  information,  to  effect 
offsets,  and  for  reporting  and  accounting 
functions.  The  IRS  also  sets  schedules 
for  submission  of  data  to  them  and  for 
the  various  reports  which  they  produce 
and  distribute.  These  instructions  and 
schedules  are  contained  in  the  annually 
revised  IRS  Revenue  Procedure, 
"Magnetic  Media  Reporting  for  Federal 
Income  Tax  Refund  Offset  Program 
(Debtor  Master  File)."  FCS  conducts 
field  edits  to  assure  that  data  which 
State  agencies  submit  conform  to  IRS 
formats,  and  FCS  works  with  State 
agencies  to  correct  problems  which 
would  result  in  data  being  rejected  by 
the  IRS.  State  agency  data  and  format 
problems  sometimes  require  that  State 
agencies  resubmit  data.  For  example, 
magnetic  tapes  must  be  preceded  by  a 
specific  Job  Control  Language  (JCL).  If 
the  JCL  is  incorrect,  the  State  agency 
may  have  to  produce  another  tape.  On 
the  other  hand.  FCS  is  able  to  correct 
some  problems  without  requiring  a 
second  submission.  For  example,  if 
Social  Security  Numbers  (SSN's)  are  not 
correctly  justified  in  the  data  field,  FCS 
may  be  able  to  shift  them  to  their  correct 
position.  The  problems  which  FCS  can 
correct  are  limited,  however,  and  State 
agencies  have  the  primary  responsibility 
for  detecting  and  correcting  data  and 
format  errore  prior  to  submitting 
recipient  claim  files  to  FCS.  Since  data 
submitted  to  the  IRS  must  be  correctly 
formatted.  FCS  will  not  submit  data 
from  a  State  agency  to  the  IRS  until  the 
State  agency's  data  conforms  to  IRS 
format  requirements.  Consequently,  this 
rule  proposes  at  section 
273.18(g)(5)(i)(B)  that  State  agencies 


must  submit  data  according  to  the 
record  formats  specified  by  FCS  and/ or 
the  IRS. 

This  rule  also  proposes  at  section 
273.18(g)(5)(i)(B)  that  State  agencies 
submit  data  according  to  schedules 
provided  by  FCS.  State  agencies  need  to 
submit  files  early  enough  to  allow 
sufficient  time  for  transmittal  to  FCS,  for 
FCS  to  conduct  field  edits  and  to 
consolidate  State  agency  submissions, 
and  for  FCS  to  mail  files  to  IRS  to  meet 
IRS  deadlines.  FCS  will  provide  State 
agencies  each  year  a  schedule  for  State 
agency  data  submissions  to  FCS.  This 
schedule  v^U  also  include  other  FTROP 
due  dates  so  that  State  agencies  have 
one  source  as  a  reference  for  meeting  the 
various  FTROP  deadlines. 

IRS  currently  requires  that  FCS 
provide  data  to  IRS  on  magnetic  tape. 
During  the  early  testing  of  FTROP,  State 
agencies  submitted  their  data  to  FCS  on 
magnetic  tape.  Managing  tape 
submissions  for  the  number  of  State 
agencies  currently  participating  has 
proven  inefficient.  Consequently,  during 
January  1994  FCS  began  implementing 
electronic  data  transmission.  To  provide 
for  this  technology  and  for  futiue 
improvements  in  this  area,  this  rule 
proposes  at  section  273.18(g)(5)(i){B) 
that  State  agencies  must  submit  data  by 
means  of  magnetic  tape,  electronic  data 
transmission  or  other  method  specified 
by  FCS. 

b.  Claims  Referable  for  Offset.  The 
provisions  of  DEFRA  codified  at  31 
U.S.C.  3720A(b)  and  IRS  regulations  at 
26  CFR  301.6402-6(c)  specify  criteria 
for  debts  which  can  be  referred  for  offset 
from  Federal  income  tax  refunds.  The 
August  1991  General  Notice  included 
those  criteria  as  well  as  additional 
criteria  required  for  the  FSP.  This  rule 
proposes  at  section  273.18(g)(5)(ii)  to 
include  substantially  the  same  criteria, 
the  most  general  of  which  is  specified 
by  DEFRA:  All  claims  submitted  for  tax 
offset  must  be  past-due  and  legally 
enforceable.  The  rule  then  proposes  a 
number  of  specific  criteria  for 
determining  claims  past-due  and  legally 
enforceable.  Only  recipient  claims 
which  meet  those  criteria  may  be 
referred  for  collection  under  FTROP. 

General  Criteria:  For  purposes  of 
testing  FTROP,  the  Depeirtment  chose  to 
limit  FTROP  to  IHE  and  IPV  claims. 
This  rule  proposes  that  same  limitation 
at  section  273.18(g){5)(ii)(A).  The 
August  1991  General  Notice  further 
specified  in  paragraph  b(l)  that  these 
claims  had  to  be  "properly  established" 
as  required  by  FSP  regulations.  This 
rule  expands  the  statement  of  that 
requirement  by  referencing  at  section 
273.18(g)(5)(u)(A)(i)  current  rules  on 
recipient  claims  and  disqualification 


hearings  for  IPV's.  The  Department  also 
wants  to  make  clear  that  State  agencies 
must  have  documentation  that  the 
claims  they  submit  for  collection  under 
FTROP  are  properly  established. 
Consequently,  this  rule  proposes  at 
section  273.18(g)(5)(ii)(A)(2)  that  State 
agencies  must  have  such  doamientation 
on  claims  which  they  refer  under 
FTROP.  Specifically  such 
dociunentation  would  include  such 
items  as  electronic  records  and/or  paper 
copies  of  claim  demand  letters,  results 
of  fair  hearings,  advance  notices  of 
disqualification  hearings,  results  of  such 
hearings,  and  records  of  payments.  In 
this  context  an  electronic  record  would 
be  such  items  as  dates  of  demand  letters 
and  the  formats  of  such  letters. 

The  Three-Month  Delinquency  Period: 
Temporary  IRS  regulations  at  26  CFR 
301.6402-6T(b)(2)  provided  that 
referable  debts  must  be  delinquent  at 
least  three  months  at  the  time  the  offset 
is  made.  The  August  1991  General 
Notice  in  paragraph  b(3)  provided  that 
for  purposes  of  FTROP  recipient  claims 
must  be  delinquent  at  least  three 
months  as  of  the  date  the  State  agency 
certified  its  final  files  to  FCS.  That  date 
is  usually  in  early  December.  Further  in 
this  regard,  the  August  1991  General 
Notice  specified  in  paragraphs  b{3)(i) 
and  (ii)  that  a  claim  could  not  be 
considered  delinquent  for  purposes  of 
FTROP  if  either:  (1)  the  State  agency 
was  responding  to  a  request  for  a  fair 
hearing  which  was  made  within  the  90 
days  following  the  initial  demand  letter; 
or  (2)  the  time  allowed  for  responding 
to  the  initial  demand  letter  had  not 
elapsed.  Final  IRS  regulations  at  26  CFR 
301.6402-6  do  not  include  an  explicit 
three-month  minimum  delinquency  nor 
do  those  regulations  use  the  term 
"delinquency."  The  preamble  to  the 
final  IRS  rule  states  tliat  a  three  month 
minimum  delinquency  is  ensured 
because  of  the  various  notices  and 
actions  that  must  occur  prior  to  referring 
debts  under  FTROP. 

During  the  test  of  FTROP,  State 
agencies  raised  questions  about  the 
criteria  for  "delinquency"  of  claims  for 
FTROP  purposes.  These  questions  were 
answered  with  specific  discussion  of 
such  considerations  as  whether 
payments  were  being  regularly  made. 
This  rule  incorporates  poUcy  developed 
in  response  to  those  questions  and  does 
not  use  the  terms  "delinquent"  or 
"deUnquency"  with  respect  to 
determining  whether  a  recipient  claim 
may  be  referred  for  collection  under 
FTROP.  U  a  claim  meets  the  criteria  for 
being  past  due  and  legally  enforceable 
as  proposed  in  this  rule,  the  claim 
would  be  subject  to  FTROP. 
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The  Department  wants  to  make-clear 
that  claims  may  not  be  considered  past 
due  and  legally  enforceable  until 
individuals  have  been  provided  the 
opportunity  to  respond  to  demand 
letters  as  required  in  current  food  stamp 
rules.  Current  FSP  regulations  at  7  CFR 
273.18(d)(4)(iii)  state  that  if  any 
nonparticipating  household  does  not 
respond  to  the  first  demand  letter  for 
repayment  of  a  recipient  claim, 
additional  demand  letters  must  be  sent 
at  reasonable  intervals,  such  as  30  days, 
until:  (1)  The  household  repays  the 
claim  or  agrees  to  repay  it;  (2)  collection 
action  can  be  suspended;  or  (3)  the  State 
agency  initiates  other  collection  actions 
(emphasis  added).  Consequently,  at 
section  273.18(g)(5)(ii)(A)(l)  this  rule 
would  refer  to  that  FSP  regulation  and 
the  requirement  to  provide  additional 
demand  letters  prior  to  initiating  other 
collection  actions.  This  criterion  would 
replace  the  criteria  stated  In  paragraphs 
b(3)(i)  and  (ii)  of  the  1991  General 
Notice. 

The  action  group  several  times 
expressed  concern  that  FTROP 
procedures  specified  in  the  August  1991 
General  Notice  did  not  require  that  State 
agencies  establish  that  all  other 
collection  had  stopped  before  acting  on 
a  claim  under  FTROP.  In  the  following 
paragraphs  this  preamble  discusses  the 
criteria  for  determining  whether  or  not 
a  claim  is  referable  under  FTROP  and  in 
later  sections  discusses  the  content  of 
the  60-day  notice.  The  Department 
believes  that  these  discussions  and  the 
corresponding  parts  of  this  proposed 
rule  should  make  clear  both  to  State 
agencies  and  to  individuals  receiving 
those  60-day  notices  that  claims  are  not 
referable  under  FTROP  if  they  are  being 
regularly  repaid.  The  Department  also 
addresses  this  concern  by  proposing 
policies  on  verifying  that  no  liable 
individual  is  currently  participating  in 
the  FSP  in  the  State  and  on 
apportioning  claims  among  individuals 
who  are  jointly  and  severally  liable  for 
the  claims. 

Section  13(a)(2)  of  the  Act  and  FSP 
regulations  at  7  CFR  273.18(a)  specify 
that  all  adult  members  of  the  household 
are  jointly  and  severally  liable  for  any 
overissuance  of  benefits  to  the 
household.  In  addition,  the  regulations 
require  that  State  agencies  establish 
claims  against  any  household  which 
contains  an  adult  member  who  was  an 
adult  member  of  another  household 
which  received  an  overissuance.  The 
Department  wants  State  agencies  to  take 
steps  to  collect  FSP  recipient  claims 
from  households  to  the  maximum 
extent.  On  the  other  hand,  as  already 
discussed,  both  WE  and  IPV  claims 
must  be  recouped  from  monthly 


allotments  of  participating  households 
with  members  who  are  liable  for 
recipient  claims.  Consequently,  this  rule 
proposes  at  section  273.18(g)(5)(ii)(B) 
that  claims  are  referable  for  collection 
through  FTROP  for  which  the  State 
agency  has  verified  that  no  individual 
participating  in  the  FSP  in  the  State  is 
jointly  and  severally  liable  as  specified 
in  section  273.18(a). 

The  IRS  regulations  at  26  CFR 
301.6402-6(c)(7)  set  a  $25  minimum  for 
claims  which  can  be  referred  for  tax 
offset.  The  August  1991  General  Notice 
applied  the  $25  minimum  during  the 
test  of  FTROP,  and  this  rule  would 
apply  the  same  minimum.  To  avoid  the 
need  to  change  FSP  regulations  should 
the  IRS  change  the  minimum  dollar 
amount  for  claims  which  can  be  referred 
under  FTROP,  this  rule  proposes  at 
section  273.18(g)(5)(ii)(C)  that  State 
agencies  may  submit  only  claims  in 
dollar  amounts  which  are  at  least  the 
minimum  dollar  amount  set  by  the  IRS. 
FCS  will  advise  State  agencies  if  that 
amount  changes  from  $25. 

The  10- Year  Limit:  Temporary  IRS 
regulations  at  26  CFR  301.6402-6T(b)(2) 
provided,  in  part,  that  debts  could  only 
be  referred  if  they  were  not  delinquent 
for  more  than  10  years  at  the  time  the 
of&et  was  made  except  for  judgment 
debts,  which  were  not  subject  to  this  10- 
year  limitation.  The  August  1991 
General  Notice  in  paragraph  b(3) 
provided,  in  part,  that  except  for  claims 
reduced  to  final  court  judgments, 
recipient  claims  could  be  delinquent  for 
no  more  than  nine  years,  11  months  as 
of  the  date  State  agencies  certified  their 
final  file  of  claims  to  FCS.  Final  IRS 
regulations  at  26  CFR  301.6402-6(c)(l) 
specify  that  except  for  judgment  debts 
or  debts  specifically  exempt  from  the 
requirement  (such  as  certain  debts 
referred  by  the  Department  of 
Education),  claims  may  be  referred 
under  FTROP  if  they  are  referred  within 
10  yeai-s  after  the  (Federal)  agency's 
right  of  action  accrues  (emphasis 
added). 

In  the  preamble  to  their  final 
regulation  on  FTROP,  the  IRS  states  that 
only  the  Federal  agency  referring  the 
debt  for  offset  is  in  a  position  to 
determine  when  its  right  of  action  to 
collect  a  particular  debt  accrues.  The 
Department  considers  that  its  right  of 
action  to  collect  a  recipient  claim  under 
FTROP  accrues  on  the  date  of  the  initial 
demand  letter.  The  IRS  accepts  certified 
FTROP  files  no  later  than  about  January 
4  of  each  offset  year.  This  date  is  the 
date  claims  are  considered  referred  to 
the  IRS  and  the  date  from  which  the  10- 
year  period  is  measured  in  order  to 
determine  if  the  right  of  action  on  a 
particular  recipient  claim  accrued 


within  that  period.  To  assure  that 
recipient  claims  referred  for  tax  offset 
fall  within  the  IRS  10-year  time  &«me 
and  to  provide  State  agencies  a  date 
which  remains  imchanged  year  to  year, 
this  rule  proposes  at  section 
273.18(g)(5)(ii)(D)  that,  except  for  claims 
reduced  to  final  court  judgments 
ordering  individuals  to  pay  the  debt, 
FSP  recipient  claims  may  be  submitted 
for  tax  offset  only  if  the  date  of  the 
initial  demand  letter  is  within  10  years 
of  January  31  of  the  applicable  offset 
year. 

The  August  1991  General  Notice 
provided  in  paragraph  b(3)(iii)  that  a 
claim  was  not  delinquent  if  the 
household  was  making  payments 
pursuant  to  an  agreed  upon  schedule  of 
payments  as  provided  in  7  CFR 
273.18(g)(2).  This  rule  proposes  at 
section  273.18(g)(5)(ii)(A)(5)  that  claims 
are  past  due  and  legally  enforceable  if 
the  State  agency  is  neither  receiving 
voluntary  payments  pursuant  to  an 
agreed  upon  schedule  of  payments  as 
provided  in  current  FSP  regulations  at 
7  CFR  273.18(g)(2)  nor  is  receiving 
scheduled,  involujitary  payments  such 
as  wage  garnishment.  The  Department 
proposes  to  add  the  second  criterion 
because,  as  in  the  case  of  voluntary 
payment  under  an  agreement  with  the 
State  agency,  the  claim  is  being  repaid 
regularly.  Consequently,  the  claim 
should  not  be  referred  for  collection 
under  FTROP.  The  rule  further  proposes 
to  specify  that  claims  for  which  the 
State  agency  has  received  such 
payments  are  considered  past-due  and 
legally  enforceable  under  FTROP  30 
days  after  the  due  date  for  a  regular 
payment  which  is  not  received. 
Bankruptcy:  As  a  condition  of 
participating  in  FTROP,  the  IRS  requires 
that  Federal  agencies  annually  sign  a 
Memorandum  of  Understanding  (MOU) 
which  specifies  the  respective  rights 
and  responsibilities  of  the  Department 
and  the  IRS.  The  MOU  specifies  that  the 
(Federal)  agency  must  certify  to  the  IRS 
that  collection  on  claims  referred  under 
FTROP  is  not  limited  by  a  bankruptcy 
filing.  The  August  1991  General  Notice 
in  paragraph  b(5)  appUed  this  provision 
to  State  agencies.  TTus  rule  proposes  the 
same  provision  at  section 
273.18(g)(5)(ii)(A)(6).  This  subject 
matter  is  discussed  in  greater  detail  later 
in  this  preamble. 

Notifications:  The  August  1991 
General  Notice  specified  in  paragraph 
b(6),  that  State  agencies  could  refer  only 
those  claims  for  which  they  had 
complied  with  all  of  the  required  FSP 
notification  and  review  rights  explained 
therein.  This  rule  proposes  the  same 
requirement  at  section 
273.18(g)(5)(ii)(A)(7}. 
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In  addition  to  these  criteria,  other 
criteria  must  be  applied  to  determine  if 
other  recipient  claims  are  past  due  and 
legally  enforceable. 

Other  Collection  Efforts:  Many  State 
agencies  collect  FSP  recipient  claims 
from  refunds  due  individuals  from 
overpayments  of  State  income  tax  and 
other  sources.  The  Department  is 
concerned  about  over  collections  of 
claims  referred  for  collection  from  State 
tax  refunds  for  the  same  period  they  are 
subject  to  offset  under  FTROP.  To  avoid 
such  over  collections,  the  consequent 
temporary  loss  of  funds  to  individuals 
and  the  need  for  State  agencies  to  make 
refunds,  this  rule  proposes  at  section 
273.18(g)(5)(ii)(B)(I)  that  claims  referred 
under  FTROP  must  be  reduced  by  any 
amounts  referred  for  collection  bom 
State  income  tax  refunds  or  fiom  other 
sources  which  may  result  in  collections 
during  the  offset  year. 

Combined  Claims:  During  the  test  of 
FTROP,  State  agencies  were  allowed  to 
combine  two  or  more  claims  against  an 
individual  and  to  submit  them  as  one 
claim.  This  rule  at  section  (g)(5)(ii)(B)(2) 
would  require  that  the  date  of  the  initial 
demand  letter  for  each  of  the  claims  so 
combined  be  within  the  10-year  period 
specified  in  section 
273.18(g)(5)(ii)(A)(4).  The  IRS  requires 
that  debts  reduced  to  judgment  be 
identified  when  they  are  submitted  for 
offset.  Consequently,  judgment  debts 
cannot  be  combined  with  claims  which 
are  not  reduced  to  judgment. 
Accordingly,  this  rule  would  prohibit 
such  combinations. 

Split  Claims:  As  discussed  above,  7 
CFR  273.18(a)  provides  that  all  adult 
household  members  are  jointly  and 
severally  liable  for  recipient  claims.  In 
addition,  7  CFR  273.18(f),  explicitly 
authorizes  State  agencies  to  attempt  to 
collect  claims  from  any  household 
which  contains  an  adult  member  of  a 
household  which  received  an 
overissuance.  The  1991  General  Notice 
in  paragraph  b(4)  provided  that  claims 
could  be  submitted  under  FTROP  for 
only  one  individual  or  in  cases  where 
more  than  one  individual  was  jointly 
and  severally  liable  for  the  claim 
pursuant  to  7  CFR  273.18(a)  and  (f),  the 
full  amount  of  the  claim  could  be 
apportioned  between  two  or  more  liable 
individuals  as  long  as  the  sum  of  the 
amounts  submitted  for  all  liable 
individuals  did  not  exceed  the  total 
amount  of  the  claim.  The  Department 
believes  that  it  is  unnecessary  to  state  in 
the  regulation  that  a  claim  for  one 
individual  is  referable  under  FTROP. 
Consequently,  this  rule  provides  at 
section  273.18(g)(5)(ii)(B)(3)  that  claims 
may  be  referred  under  FTROP  which  are 
apportioned  between  two  or  more 


individuals  who  are  jointly  and 
severally  liable  for  the  claim  pursuant  to 
section  273.18(a)  and  section  273.18(f) 
on  the  condition  that  the  total  of  the 
amounts  submitted  under  FTROP  for  a 
particular  claim  do  not  exceed  the 
amount  of  the  claim. 

Credit  Bureau  Reporting:  Finally  with 
regard  to  the  criteria  for  determining 
claims  referable  under  FTROP,  the  IRS 
at  26  CFR  301.6402-6(c)(6)  specifies 
that,  with  certain  exceptions,  debts  may 
not  be  referred  unless  they  have  been 
disclosed  to  a  consumer  reporting 
agency.  In  a  letter  to  FCS  dated  March 
25,  1991  the  IRS  waived  this 
requirement  for  the  FSP  on  the  basis  of 
the  disclosure  limitations  in  Section 
11(e)(8)  of  the  Act  (7  U.S.C.  2020(e)(8)). 
Consequently,  food  stamp  recipient 
claims  are  not  referred  to  consumer 
reporting  agencies  as  part  of  FTROP. 

c.  60-Day  Notice  to  Individuals.  As 
codified  at  31  U.S.C.  3720A(b),  DEFRA 
requires  that  prior  to  referring  a  debt  to 
the  IRS  for  collection  from  Federal 
income  tax  refunds,  a  Federal  agency 
must  notify  the  person  incurring  such 
debt  that  the  agency  proposes  to  take 
such  action  and  give  the  person  at  least 
60  days  to  present  evidence  that  all  or 
part  of  the  debt  is  not  past-due  or  not 
legally  enforceable.  The  August  1991 
General  Notice  in  paragraph  c(l) 
required  State  agencies  to  provide  this 
notice  and  required  that  it  contain  the 
information  specified  in  paragraph  d.  of 
the  General  Notice.  Accordingly,  this 
rule  proposes  at  section 
273.18(g)(5)(iii)(A)  that,  prior  to 
referring  claims  for  collection  under 
FTROP.  the  State  agency  provide 
individuals  from  whom  it  seeks  to 
collect  such  claims  with  a  notice,  called 
a  60-day  notice. 

Required  Information:  Because  of  the 
importance  of  complying  with  the  due 
process  provisions  of  DEFRA,  this  rule 
proposes  at  section  273.18(g)(5)(iii)(B) 
that,  with  the  exception  of  such  State- 
specific  information  as  names  and 
positions  and  information  required  for 
contacts,  a  State  agency's  60-day  notice 
shall  contain  only  the  information 
specified  in  paragraph  273.18(g)(5)(iv) 
for  the  60-day  notice.  Furthermore,  the 
rule  proposes  that  in  the  certification 
letters  which  must  be  submitted  with 
final  files  of  claims  as  stated  in 
paragraph  273.18(g)(5)(vii),  State 
agencies  must  include  a  statement  that 
their  60-day  notices  conform  to  this 
requirement.  State  agencies  which  need 
to  deviate  from  the  required  content  of 
the  60-day  notice  would  need  to  obtain 
FCS  approval  for  a  waiver  to  allow  the 
deviation.  FCS  will  provide  State 
agencies  with  a  format  for  the  60-day 
notice.  The  Department  believes  that 


this  is  consistent  with  Section  11(d)  of 
the  Act  which  prohibits  the  Secretary, 
as  part  of  the  approval  process  for  a  plan 
of  operation,  from  requiring  a  State 
agency  to  submit  for  prior  approval  by 
the  Secretary  forms  it  will  use  to  carry 
out  the  FSP. 

The  action  group  commented  that  the 
60-day  notice  is  likely  to  be  confusing 
because  several  provisions  are  in 
technical  language  which  many  food 
stamp  households  may  not  possess 
sufficient  reading  skills  to  comprehend. 
The  Department  is  aware  that  regulatory 
language  can  be  technical,  and  this 
awareness  was,  in  large  part,  why  the 
August  1991  General  Notice  required 
State  agencies  to  follow  the  format  for 
the  60-day  letter  which  FCS  provided 
and  why  this  rule  proposes  a  similar 
requirement.  In  this  regard,  the  action 
group  also  expressed  concern  about 
automated  forms  or  forms  printed  in 
small  type.  The  E)epartment  has 
received  no  complaints  about  such 
matters  during  the  test  but  will  monitor 
60-day  notices  for  legibility  and  will 
request  State  agency  corrective  action  as 
necessary. 

The  August  1991  General  Notice 
required  in  paragraph  c(3)  that  State 
agencies  mail  60-day  notices  no  later 
than  the  date  specified  in  operational 
guidelines  issued  by  FCS  for  the 
particular  offset  year.  October  1  was  the 
specified  deadline  for  maiUng  60-day 
notices  during  the  test  of  FTROP.  This 
rule  proposes  at  §273.18(g)(5)(iii)(C) 
that,  unless  otherwise  notified  by  FCS. 
the  State  agency  must  mail  60-day 
notices  for  claims  to  be  referred  for 
collection  through  FTROP  no  later  than 
October  1  preceding  the  offset  year 
during  which  the  claims  would  be 
offset. 

Addresses  for  60-Day  Notices:  IRS 
regulaUons  at  26  CFR  301.6402-6(c)(4) 
require  that  agencies  participating  in 
FTROP  provide  the  debtor,  or  make  a 
reasonable  effort  to  provide  the  debtor 
vfith  the  required  notice.  IRS  regulations 
at  26  CFR  301.6402-6(d)(l)  state  that 
use  of  the  most  recent  address  for  the 
debtor  provided  by  the  IRS  constitutes 
a  reasonable  effort  to  notify  the 
individual  about  the  intended  referral 
for  offset.  The  IRS  provides  such 
address  information  to  State  agencies 
during  the  annual  pre-offset  cycle.  The 
last  cited  provision  of  the  IRS 
regulations  also  states  that  the  IRS- 
provided  address  must  be  used  unless 
the  State  agency  receives  clear  and 
concise  notification  from  the  taxpayer 
that  notices  from  the  agency  are  to  be 
sent  to  an  address  different  from  the 
address  obtained  from  the  IRS.  The  IRS 
regulation  provides  that  such  clear  and 
concise  notification  means  that  the 
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taxpayer  has  provided  the  (State)  agency 
with  written  notification  including  the 
taxpayer's  name  and  identifying  number 
(which  is  generally  an  SSN).  the 
taxpayer's  new  address,  and  the 
taxpayer's  intent  to  have  agency  notices 
sent  to  the  new  address.  This  rule 
proposes  at  section  273.18(g)(5)(iii)(D) 
to  include  requirements  on  addresses 
for  60-day  notices  which  are  consistent 
with  these  IRS  regulations. 

During  the  test  of  FTROP  several  State 
agencies  asked  whether  claims  for 
which  60-day  notices  were  returned  as 
undeliverable  for  such  reasons  as 
"forwarding  address  unknown."  could 
be  referred  for  collection.  To  clarify  this 
matter,  this  rule  proposes  at 
§  273.18(g)(5)(iii)(D)  that  claims  for 
which  60-day  notices  addressed  as 
required  in  that  paragraph  are  returned 
as  undeliverable  should  be  referred  for 
collection. 

Finally  in  regard  to  addresses  for  60- 
day  notices,  the  August  1991  General 
Notice  provided  in  paragraph  c(4)  that 
the  60-day  notice  could  also  be  mailed 
to  addresses  from  State  agency  files  if 
the  State  agency  believed  that  such 
addresses  in  its  files  were  better  than 
ones  provided  by  the  IRS.  This  policy 
caused  confusion  during  the  test.  Some 
State  agencies  thought  that  if  the  60-day 
notice  sent  to  the  IRS-provided  address 
was  returned,  the  claim  could  not  be 
submitted  under  FTROP  unless  a 
second  60-day  notice  was  sent.  In  view 
of  this  problem  and  the  fact  that  the 
final  IRS  regulation  requires  the  use  of 
the  IRS  ad£ess  unless  the  debtor  has 
specifically  requested  that  another 
address  be  used,  this  provision  is  not 
included  in  this  proposed  rule. 

d.  Contents  of  the  60-Day  Notice.  This 
rule  proposes  several  changes  in  the 
content  of  the  60-day  notice  from  that 
used  during  the  test  of  FTROP.  Among 
other  things,  these  changes  would 
provide  individuals  with  more 
information  about  their  liability  for  the 
claim,  clarify  the  scope  of  individuals' 
right  to  have  the  intended  collection 
action  reviewed,  and  advise  individuals 
about  dociunents  for  showing  that  a 
claim  is  not  past-due  or  legally 
enforceable. 

Facts  of  the  Claim;  Authority  for 
FTHOP.- The  August  1991  General 
Notice  required  in  paragraph  d(l)  that 
the  60-day  notice  first  inform 
individuals  that  State  agency  records 
docimient  that  the  individual,  identified 
with  his  or  her  SSN,  is  liable  for  a 
specified,  unpaid  balance  of  a  claim  for 
overissued  food  stamp  benefits,  that  the 
State  agency  previously  notified  the 
individual  about  the  claim,  made  the 
required  collection  efforts,  and  that  the 
claim  is  past-due  and  legally 


enforceable.  To  make  clear  that  the 
claim  was  properly  established,  the 
August  1991  Notice  also  required  that 
the  60-day  notice  state  that  State  agency 
records  documented  the  claim.  The 
individual's  SSN  was  required  to  help 
assure  that  the  60-day  notice  was  sent 
to  the  correct  individual.  The 
information  on  the  amount  of  the  claim 
was  required  to  comply  with  the  IRS 
requirement  at  26  CFR  301.6402- 
6T(b)(5)  that  the  60-day  notice  inform 
the  debtor  of  the  amount  of  the  debt  and 
that  it  was  determined  past-due  and 
legally  enforceable.  The  statement  about 
previous  notification  and  collection 
efforts  was  required  to  comply  with  the 
DEFRA  requirement  at  31  U.S.C. 
3720A(b)(4)  that  agencies  participating 
in  FTROP  satisfy  the  Secretary  of  the 
Treasury  that  they  have  made 
reasonable  efforts  to  obtain  payment  of 
the  debt  (prior  to  referring  it  for 
collection  through  tax  offset). 

The  August  1991  General  Notice 
required  in  paragraph  d(2)  that  the  60- 
day  notice  inform  the  individual  that 
DEFRA  authorizes  the  IRS  to  deduct 
debts  (such  as  claims  for  overissued 
food  stamp  benefits)  from  tax  refunds 
and  that  the  State  agency  intends  to 
refer  the  claim  for  such  deduction 
unless  the  individual  pays  the  claim 
within  60  days  or  makes  other 
repayment  arrangements  acceptable  to 
the  State  agency.  As  noted  in  the 
preceding  section  of  this  preamble, 
DEFRA  contains  these  requirements  at 
31  U.S.C.  3720A(b). 

This  rule  at  §§  sections 
273.18(g}(5)(iv)  (A)  and  (B)  would 
reorganize  these  statements  and  make 
some  minor  modifications  in  language, 
in  particular  to  accommodate  the 
proposed  requirement  that  60-day 
notices  conform  to  the  language 
specified  in  this  rule.  As  did  the  60-day 
notice  used  during  the  test  of  FTROP, 
the  60-day  notice  proposed  here  would 
first  state  that  the  State  agency  has 
records  documenting  that  the 
individual,  identified  by  name  and  SSN, 
is  liable  for  the  unpaid  balance  of  the 
recipient  claim(s)  resulting  from 
overissued  food  stamp  benefits  the  State 
agency  intends  to  refer  for  offset. 

The  60-day  notice  would  then  state 
that  the  State  agency  has  previously 
mailed  or  otherwise  delivered  demand 
letters  notifying  the  individual  about  the 
claim,  including  the  right  to  a  fair 
hearing  on  the  claim,  and  has  made  any 
other  required  collection  efforts.  The 
clause  "previously  mailed  or  otherwise 
delivered"  would  be  used  in  the  60-day 
notice  in  order  to  be  consistent  with  the 
recent  revision  of  7  CFR  273.18(d)(4) 
cited  at  the  end  of  section  B(l)  of  this 
preamble.  The  reference  to  the  notice  of 


the  right  to  a  fair  hearing  on  the  claim 
would  serve  as  a  reminder  to  the 
individual  that  the  opportunity  for  a  fair 
hearing  has  already  been  provided.  The 
Department  wants  to  include  that 
reminder  to  help  individuals 
understand  why,  as  discussed  below, 
the  60-day  notice  offers  an  opportunity 
for  a  review  of  whether  the  claim  is 
referable,  not  an  opportunity  for  a  fair 
hearing. 

This  proposed  rule  would  require  at 
section  273.18(g)(5)(iv)(B)  that  the  60- 
day  notice  state  that  the  Deficit 
Reduction  Act  of  1984,  as  amended  by 
the  Emergency  Unemployment 
Compensation  Act  of  1991.  authorizes 
the  IRS  to  deduct  such  debts  from  tax 
refunds  if  they  are  past  due  and  legally 
enforceable.  The  60-day  notice  would 
then  state  that:  (1)  The  State  agency  has 
determined  that  the  debt  is  past  due  and 
legally  enforceable  according  to  the 
criteria  specified  by  the  Deficit 
Reduction  Act  of  1984,  the  IRS 
regulations  and  the  Food  Stamp 
Program  (FSP)  regulations;  and  (2)  the 
State  agency  intends  to  refer  the  claim 
for  deduction  from  the  individual's 
Federal  income  tax  refund  unless  the 
individual  pays  the  claim  within  60 
days  of  the  date  of  the  notice  or  makes 
other  repayment  arrangements 
acceptable  to  the  State  agency. 

Offset  Fee:  During  the  test  of  FTROP, 
the  Department  of  the  Treasury 
(Treasury)  charged  Federal  agencies 
participating  in  FTROP  a  fee  for  each 
offset  to  cover  Treasury's  administrative 
costs  for  FTROP  operations.  For 
example,  the  fee  for  offset  year  1995  is 
$8.79.  Treasury  plans  to  continue  this 
practice.  Treasury  assesses  the  offset  fee 
whether  the  offset  satisfies  all  or  only 
part  of  the  debt.  During  the  test  of 
FTROP  (including  1995),  these  fees 
were  treated  as  allowable  costs  for  the 
State  agency.  This  has  meant  that  State 
agencies  and  PCS  each  paid  for  half  of 
each  fee.  For  example,  assuming  a  $100 
claim  and  an  $8  fee,  if  the  IRS  offset 
$100  from  a  tax  return  either  because 
that  was  the  amount  of  the  recipient 
claim  referred  or  because  that  was  all 
the  refund  available  for  offset,  the  IRS 
would  keep  $8  and  send  PCS  $92.  PCS 
would  report  a  $100  offset  to  the  State 
agency  which  would  credit  that  amount 
against  the  balance  of  the  recipient 
claim.  PCS  would  also  report  the  $8 
offset  fee  to  the  State  agency  which 
would  claim  50  percent  of  that  fee,  or 
$4,  as  a  reimbursable  cost  from  PCS. 
The  fees  are  costs  which  can  be  avoided 
if  individuals  pay  their  claims 
voluntarily  in  response  to  60-day 
notices.  Consequently,  at 
§273.18(g)(5)(iv)(C)  this  rule  proposes 
that  the  60-day  notice  state  that  if  a 
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claim  is  referred  to  the  IRS,  a  charge  for 
the  administrative  cost  of  collection  will 
be  added  to  the  amount  al^^e  claim  and 
any  amount  deducted  fitjm  the  tax 
refund  will  first  be  applied  to  pay  the 
charge,  with  the  balance  apphed  to  the 
claim,  as  explained  further. 

Under  this  proposal,  in  the  case  of  a 
$100  claim  and  an  $8  offset  fee,  a  debt 
of  $108  would  be  referred  to  the  IRS.  If 
that  amount  were  available  for  offset, 
the  IRS  would  keep  $8  and  send  $100 
to  PCS  who  would  transfer  $100  to  the 
State  agency  for  credit  against  the  claim. 
On  the  other  hand,  if  only  $50  were 
available  for  offset,  the  IRS  would  keep 
$8  and  $42  would  be  credited  against 
the  claim.  A  balance  of  $58  would 
remain. 

The  60-day  notice  would  not  cite  the 
exact  amount  of  the  charge  because 
diuing  the  test  the  IRS  notified  FCS  of 
the  amount  of  the  ofl^set  fee  during 
November,  too  late  for  the  exact  amount 
to  be  provided  State  agencies  prior  to 
the  October  1  mailing  of  the  60-day 
notices.  FCS  plans  to  add  the  exact 
amount  of  the  fee  to  each  recipient 
claim  submitted  by  State  agencies  in 
their  certified  files  in  early  December. 
FCS  would  advise  State  agencies  of  the 
amount  of  the  fee,  but  the  fee  must  not 
be  added  to  the  amount  of  the  claim  as 
maintained  in  State  agency  food  stamp 
case  records.  The  State  agency  would 
ultimately  advise  the  individual  of  the 
amount  offset,  including  how  much  of 
the  offset  was  applied  to  the  fee  and 
how  much  to  the  claim  itself. 

Joint  and  Several  Liability:  During  the 
test  of  FTROP  it  was  clear  that  the 
household  composition  of  many 
individuals  liable  for  claims  subject  to 
FTROP  had  changed  and  that  some 
individuals  did  not  understand  that 
they  were  liable  for  the  overissuances. 
Consequently,  this  rule  proposes  to 
require  at  §  273.18(g)(5)(iv)(D)  that  the 
60-day  notice  advise  individuals  that  all 
adults  who  are  household  members 
-when  excess  food  stamp  benefits  are 
issued  to  the  household  are  jointly  and 
severally  liable  for  the  value  of  those 
benefits,  and  that  collection  of  claims 
for  such  benefits  may  be  pursued 
against  those  individuals. 

Action  Group  Comments:  The  action 
group  made  two  comments  which 
pertain  to  these  initial  statements  in  the 
60-day  notice.  First,  the  group 
commented  that  the  appeal  process  is 
defective  because  the  individual  is  not 
given  an  opportunity  to  acknowledge 
that,  while  a  debt  is  owed,  it  should  not 
be  collected  through  FTROP.  The  group 
cited  the  example  of  an  individual  who 
has  entered  into  a  re[>ayment  agreement 
with  a  State  agency  to  repay  a  debt 
which  the  State  agency  in  error  refers 


under  FTROP.  The  August  1991  Notice 
stated  in  paragraph  b(3)(iii)  that  claims 
being  repaid  are  not  delinquent  and  so 
are  not  referable.  This  rule  proposes  that 
same  information  be  given  to 
individuals  in  the  60-day  notice  in  two 
places.  First,  the  rule  would  require  at 
§  273.18(g)(5)(iv)(D)  that  the  60-day 
notice  advise  households  that  State 
agency  records  do  not  show  that  the 
debt  is  being  repaid  according  to  either 
a  voluntary  agreement  with  the  State 
agency  or  through  scheduled, 
involuntary  payments.  Second,  as 
discussed  below,  the  60-day  notice 
would  state  that  evidence  that  a  claim 
is  being  repaid  is  one  type  of  evidence 
showing  that  a  claim  is  not  past  due. 
The  action  group  also  commented  that 
the  individual  is  never  informed  that 
collection  efforts  concurrent  with 
FTROP  are  not  permissible  and  are 
grounds  for  appeal.  The  Department 
beUeves  that  the  just  discussed  revisions 
to  the  language  in  the  60-day  notice 
should  make  that  point  clear. 

Also  with  regard  to  the  initial 
statements  in  the  60-day  notice,  the 
action  group  commented  that  the  60-day 
notice  as  tested  does  not  provide  an 
opportunity  for  a  hearing  before  the 
rehmd  is  seized  because  the  notice  does 
not  state  a  definite  intent  to  seize  the 
refund.  The  action  group  went  on  to 
assert  that  this  deficiency  means  that 
the  FTROP  procedures  do  not  comply 
with  due-process  mandates  and  that  the 
FTROP  procedures  should  be 
withdrawn.  The  60-day  nodce  does  state 
an  intent  to  offset  the  debt  against 
income  tax  refunds,  and  the  notice  fully 
compUes  with  the  requirements  of 
DEFRA  which  provides,  in  part,  that 
debts  may  not  be  referred  to  the 
Secretary  of  the  Treasury  for  collection 
from  income  tax  refunds  until  the 
Federal  agency  owed  the  debts  notifies 
the  debtors  that  the  agency  proposes  to 
make  such  referral  and  provides  the 
debtors  60  days  to  present  evidence  that 
all  or  part  of  the  debt  is  not  past-due  or 
not  legally  enforceable  (emphasis 
added).  Of  course,  as  the  action  group 
states,  at  the  time  of  the  60-day  notice 
it  is  not  known  whether  or  not  there 
will  be  a  tax  refund  available  for 
collection.  Based  on  experience  during 
the  test  of  FTROP,  there  is  no  confusion 
on  the  part  of  individuals  about  this 
matter.  Immediately  after  60-day  notices 
are  mailed.  State  agencies  begin 
receiving  telephone  calls  about  the 
claims  and  the  intended  referral  for 
offset,  and  individuals  do  file  appeals. 

State  Agency  Contact:  The  August 
1991  General  Notice  required  in 
p>aragreph  d(3)  that  the  60-day  notice 
include  instructions  about  how  to  pay 
the  claim,  including  the  name,  address 


and  telephone  number  of  a  State  agency 
contact  able  to  discuss  the  claim  and  the 
intended  offset  with  the  individual. 
Such  information  is  needed  so  that 
individuals  will  know  how  to  contact 
the  State  agency  and  where  to  send 
payments.  During  the  test  of  FTROP 
several  State  agencies  raised  concerns 
about  personal  safety  because  of  the 
requirement  to  provide  a  name  of  an 
individual  and/or  the  street  address  in 
the  60-day  notice.  In  view  of  this 
concern,  this  rule  proposes  to  require  at 
§273.18(g)(5)(iv)(E)  that  the  60-day 
notice  provide  the  name  of  an  office, 
administrative  unit  and/or  individual, 
street  address  or  post  office  box,  and 
telephone  number  for  the  contact.  The 
1991  General  Notice  did  not  specify  that 
the  telephone  number  for  the  State 
agency  contact  must  be  toll-fi^e  or 
collect.  In  its  publication  "Guidelines 
for  the  Federal  Tax  Refunds  Offset 
Program"  (August  1992).  Treasury 
requires  such  a  telephone  number  on 
the  60-day  notice.  Accordingly,  this  rule 
would  specify  that  requirement  (at 
§273.18(g)(5)(iv)(E)). 

Requests  for  Review:  The  August  1991 
General  Notice  required  in  paragraph 
d{4)  that  the  60-day  notice  inform  the 
individual  of  six  factors  about  appealing 
the  intended  collection  action.  Most  of 
these  factors  are  based  on  the 
requirements  of  DEFRA.  This  rule 
proposes  to  require  that  the  60-day 
notice  address  the  same  factors, 
modifying  them  based  on  experience 
during  the  test  of  FTROP. 

The  first  such  modification  is  the 
replacement  of  the  term  "appeal"  with 
the  phrase  "request  a  review"  or 
"review  request."  The  rule  proposes  this 
change  for  two  reasons.  First.  State 
agencies  observed  that  the  use  of  the 
word  "appeal"  in  the  60-day  notice  gave 
individuals  the  impression  that  they 
were  being  offered  the  right  to  a  full- 
fledged  review  of  all  aspects  of  the 
claim.  Second,  during  the  test  of 
FTROP.  several  State  agencies  requested 
approval  of  60-day  notices  which  would 
offer  debtors  an  opportunity  for  a  fair 
hearing  on  the  claim  itself  even  though 
such  an  opportunity  was  provided  with 
the  initial  demand  letter.  A  second 
opportiuiity  for  a  fair  hearing  may  be 
appropriate  in  certain  circumstances, 
but  the  Department  does  not  beUeve  that 
collection  of  a  recipient  claim  through 
FTROP  is  such  a  circumstance.  FTROP 
is  one  of  several  types  of  "other  means 
of  collection"  for  which  7  CFR 
273.18(d)(4)(iv)  provides  authority,  and 
State  agencies  do  not  offer  a  second  fair 
hearing  opportunity  before  initiating 
other  collection  actions  such  as  small 
claims  court  proceedings  or  referral  to  a 
collection  agency.  The  proposed 


33620  Federal  Register  /  Vol.  60.  No.  124  /  Wednesday.  June  28.  1995  /  Proposed  Rules 


rephrasing  should  help  clarify  that  an 
individual's  "appeal"  right  is  limited. 
For  additional  clarity,  the  rule  proposes 
using  the  word  "collection"  instead  of 
"offset."  Accordingly, 
§  273.18(g)(5)(iv)(F)  would  require  that 
the  60-day  notice  advise  individuals 
that  they  have  a  right  to  request  a  review 
of  the  intended  collection  action. 

The  August  1991  General  Notice 
required  in  paragraphs  d(4)(iii)  and  (iv) 
that  the  60-day  notice  state  that  claims 
that  have  been  appealed  (for  which 
timely  reviews  have  been  requested) 
will  not  be  referred  for  offset  while 
under  review,  and  that  individuals  must 
provide  their  SSN's  with  their  appeals 
(review  requests).  The  rule  would  make 
these  same  requirements  at 
§  273.18(g)(5)(iv)(F).  At  that  same  place 
the  rule  would  require  that  the  review 
request  be  written  because  during  the 
test  of  FTROP  State  agencies  asked 
whether  they  had  to  review  claims 
based  on  telephone  inquiries.  The 
Department  wants  to  make  clear  to 
debtors  and  State  agencies  that  an  oral 
request,  such  as  an  inquiry  made  over 
the  telephone,  does  not  constitute  a 
review  request. 

In  this  regard,  the  action  group 
commented  that  the  opportunity  to 
appeal  provided  by  the  60-day  notice 
was  not  meaningful  because,  whereas 
recipients  are  accustomed  to  working 
with  food  stamp  offices,  the  opposing 
party  in  this  instance  is  the  IRS. 
Requests  for  review  are  made  to  State 
agencies  and  FCS,  not  the  IRS.  Only 
requests  to  protect  the  tax  refund  of  a 
non-  liable  .spouse  should  be  directed  to 
the  IRS,  as  discussed  in  detail  below. 
During  the  test  there  were  few  reports 
from  the  IRS  that  individuals  were 
contacting  IRS  offices  instead  of  State 
agencies  about  appealing  the  intended 
collection  from  tax  refunds. 
Nonetheless,  to  help  make  clear  that 
appeals  are  directed  to  the  State  agency, 
this  rule  proposes  at  §  273.18(g)(5)(iv)(F) 
that  the  60-day  notice  specify  that 
requests  for  review  be  submitted  to  the 
State  agency  address  provided  in  the 
notice.  Requests  for  review  will 
generally  be  submitted  by  mail,  but  the 
rule  does  not  projmse  to  require  this. 
Individuals  could  provide  the  written 
requests  in  person. 

uEFRA  provides  that  individuals 
must  be  given  60  days  to  show  a  debt 
is  not  subject  to  FTROP.  The  August 
1991  General  Notice  required  in 
paragraph  d(4)(ii)  that  the  60-day  notice 
state  that  the  State  agency  will  not 
review  appeals  which  it  receives  later 
than  60  days  after  the  date  of  the  60-day 
notice.  The  provision  was  intended:  (1) 
To  make  as  clear  as  possible  to 
individuals  that  the  60-day  appeal 


period  would  be  strictly  adhered  to;  and 
(2)  to  relieve  State  agencies  of  the 
responsibility  for  reviewing  appeals 
received  after  that  period  expires.  This 
rule  proposes  at  §  273.18(g)(5)(iv)(F)  that 
the  60-day  notice  advise  individuals 
that  their  request  for  review  must  be 
received  with  60  days  of  the  date  of  the 
60-day  notice.  During  the  test  of  FTROP, 
after  the  60-day  period  State  agencies 
sometimes  received  documentation,  for 
example,  that  the  claim  was  paid.  In 
such  circumstances,  as  required  by 
current  food  stamp  regulations  when  an 
over  collection  is  discovered,  the  State 
agencies  were  required  to  refund  the 
over  collection.  Consistent  writh  current 
food  stamp  regulations  on  refunding 
over  collections  of  recipient  claims,  if 
after  the  60-day  notice  an  individual 
documents  or  otherwise  demonstrates 
that  the  claim  is  not  past  due  or  legally 
enforceable,  and  the  claim  has  already 
been  collected  from  the  individual's  tax 
refund,  the  amount  collected  on  the 
claim  will  be  refunded. 

Bankruptcy:  The  August  1991  General 
Notice  required  in  paragraph  d(5)  that 
the  60-day  notice  advise  individuals 
that  they  should  inform  the  State  agency 
if  they  believed  that  a  bankruptcy 
prevents  collection  of  the  claim.  During 
the  tesi  of  FTROP  several  State  agencies 
asked  what  documentation  of 
bankruptcy  was  required.  Bankruptcy 
law  forbids  requiring  documentation  of 
bankruptcy.  This  rule  proposes  at 
§  273.18(g)(5)(iv)(G)  to  restate  the 
requirement  that  a  claim  is  not  legally 
enforceable  if  the  individual  indicates 
that  a  bankruptcy  prevents  collection  of 

the  claim. 

Tax  Refunds  of  Non-liable  Spouses: 
The  August  1991  General  Notice 
required  in  paragraph  d(6)  that  60-day 
notices  state  that  married  individuals 
may  want  to  contact  the  IRS  in  order  to 
protect  the  refund  in  cases  where 
spouses  are  not  liable  for  the  claim.  This 
rule  proposes  this  same  requirement  at 
§  273.18(g)(5)(iv){H).  That  section  would 
also  inform  the  individual  that  his  or 
her  own  liability  for  this  claim, 
including  any  charge  for  administrative 
costs,  may  be  collected  from  his  or  her 
share  of  a  joint  refund.  The  Department 
wants  to  make  clear  that  the  protection 
for  a  non-liable  spouse's  share  of  a  tax 
refund  against  collection  by  tax  refund 
offset  does  not  extend  to  the  liable 
spouse's  share  of  the  tax  refund. 

Documenting  a  Claim  is  "Not 
Referable":  The  August  1991  General 
Notice  stated  in  paragraph  d(4)(iv)  that 
an  appeal  must  provide  evidence  or 
documentation  why  the  individual 
believes  that  the  claim  is  not  past -due 
or  is  not  legally  enforceable,  and  in 
paragraph  d(4)(v)  that  an  appeal  is  not 


considered  received  until  the  State 
agency  receives  such  evidence  or 
documentatidft.  During  the  test  of 
FTROP,  State  agencies  asked  whether 
they  were  required  to  review  requests 
which  did  not  contain  any  pertinent 
documentation.  The  Department 
believes  that  all  timely,  written  review 
requests  warrant  consideration  and  a 
written  response,  as  discussed  later  in 
connection  with  State  agency  action  on 
review  requests.  The  Department  also 
wants  to  make  clear  to  individuals  that 
certain  documentation  is  necessary  to 
show  that  a  claim  is  not  subject  to 
FTROP.  Accordingly,  this  rule  proposes 
at  §  273.18(g)(5)(iv)(I)  that  60-day 
notices  inform  individuals  that  if  they 
request  a  review  of  the  intent  to  collect 
the  claim  from  their  income  tax  refund, 
they  should  provide  documentation 
showing  at  least  one  reason  why  the 
claim  is  not  subject  to  FTROP  and  that 
if  they  cannot,  for  example,  provide  a 
cancelled  check,  they  should  explain  in 
detail  why  they  beheve  that  the  claim  is 
not  collectible  under  FTROP.  This 
should  allow  individuals  wide  latitude 
to  explain  the  particular  circumstances 
of  the  claim  and  still  require  that  they 
show  some  basis  for  why  the  claim  is 
not  past  due  and  legally  enforceable. 
The  60-day  notice  would  be  required  at 
§§  273.18(g)(5)(iv)(J)  and  (K)  to  hst  the 
reasons  the  claim  is  subject  to  collection 
under  FTROP. 

In  the  first  two  weeks  after  maiUng 
out  60-day  notices.  State  agencies 
typically  receive  a  large  number  of 
telephone  calls  from  individuals  asking 
questions  about  the  recipient  claims  and 
the  intended  collection  action  described 
in  the  notices.  Many  of  these  callers 
assert  that  they  are  not  liable  for  the 
claim.  The  Department  believes  that 
providing  individuals  information  in 
the  60-day  notice  about  why  their 
claims  are  subject  to  collection  under 
FTROP  will  allow  informal  inquiries  to 
be  handled  quickly  and  may  reduce  the 
number  of  such  inquiries.  This 
information  should  also  help 
individuals  decide  what  information 
they  need  to  provide  in  order  to 
substantiate  that,  for  example,  they  have 
paid  the  claim  or  that  the  claim  has 
been  discharged  in  bankruptcy. 

The  action  group  made  several 
comments  concerning  the  requirements 
for  dociunenting  that  a  claim  is  not  past 
due  or  is  not  legally  enforceable.  The 
group  stated  that  the  10-year  time  limit 
for  delinquent  claims  to  be  referable  for 
tax  offset  results  in  an  undue  bxirden  for 
documentation  on  low-income 
households  and  recommended  that  the 
Department  shorten  that  period.  On  this 
matter  the  action  group  also  commented 
that  some  households  may  have 
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difficulty  documenting  that  no  debt  is 
owed.  To  the  same  effect,  the  action 
group  commented  that  recipients  may 
not  have  evidence  to  rebut  the  intended 
collection  action  or  the  claim  itself. 
They  cited  the  example  of  a  household 
member  alleged  to  have  had  unreported 
earnings  (which  would  have  resulted  in 
an  overissuance)  who  is  unavailable 
when  the  60-day  notice  is  received.  The 
Department  recognizes  that 
recordkeeping  for  low-income 
households  may  be  relatively  difficult, 
especially  perhaps,  as  the  action  group 
remarks,  because  low-income 
households  may  move  relatively  often 
and  may  have  relatively  limited 
resources  to  devote  to  household 
recordkeeping.  The  Department  does 
not  believe  that  shortening  the  10-year 
period  would  address  this  difficulty. 
The  Department  beheves  that  it  must 
require  a  minimum  level  of 
docimientation  that  a  claim  is  not  past 
due  or  is  not  legally  enforceable  and 
that  the  proposed  rule  states  that 
minimum  level.  With  respect  to 
rebutting  the  claim  itself,  since  only  IHE 
and  IPV  claims  which  are  properly 
established  are  subject  to  FTROP.  the 
household  has  already  been  offered  an 
opportunity  to  rebut  the  claim  itself  in 
fair  hearings  or  administrative 
disqualification  hearings. 

Tne  action  group  also  commented  that 
in  other  contexts  households  present 
evidence  and  the  State  agency  has  the 
burden  of  defending  its  actions.  The 
Department  understands  that  by  "other 
contexts"  the  action  group  is  referring  to 
fair  hearing  and  disquaUfication  hearing 
procedures.  As  just  discussed,  those 
procedures  are  part  of  the  process  of 
establishing  a  claim.  Once  a  claim  is 
established,  due  process  requires 
permitting  the  individual  an  • 

opportunity  to  establish  that  the  claim 
is  not  past  due  or  legally  enforceable  (is 
not  subject  to  collection  under  FTROP). 
Due  process  does  not  require  permitting 
a  second  opportunity  to  challenge  the 
substantive  basis  for  the  claim. 

e.  State  Agency  Action  on  Requests 
for  Review.  DEFRA  requires  at  31  U.S.C. 
3720A(b)(3)  that  any  evidence  presented 
by  debtors  must  be  considered  and  a 
determination  made  whether  the  debt  is 
past-due  and  legally  enforceable.  The 
IRS  requires  at  26  CFR  301.6402-6(d)(2) 
that  the  participating  agency  notify  the 
debtor  of  its  decision.  The  August  1991 
General  Notice  required  in  paragraph 
e(l)  that  when  a  State  agency  examines 
documents  or  evidence  submitted  with 
a  review  request,  it  determine  whether 
the  claim  is  past  due  and  legally 
enforceable  and  notify  the  individual  of 
its  decision  in  writing.  Consistent  with 
the  requirements  concerning  State 


agency  action  on  review  requests 
already  discussed,  this  rule  proposes  at 
§273.18(g)(5)(v)(A)  that  State  agencies 
act  on  all  written  requests  for  reviews 
received  within  the  60-day  {>eriod  for 
timely  review  requests,  determine 
whether  or  not  such  claims  are  p>ast  due 
and  legally  enforceable,  and  notify 
individuals  in  writing  of  the  result  of 
such  determinations. 

Section  273.18(g)(5)(v)(B)  of  this  rule 
proposes  that  the  State  agency 
determine  whether  or  not  claims  are 
past-due  and  legally  enforceable  based 
on  a  review  of  its  records  and  of 
documentation,  and  evidence  or  other 
information  the  individual  may  submit. 
The  provision  in  the  August  1991 
General  Notice  at  paragraph  e(2)  which 
contained  examples  of  types  of 
documentation  or  evidence  has  been 
eliminated  as  unnecessary. 

During  the  test  of  FTROP  State 
agencies  indicated  confusion  about 
whether  they  were  required  to  respond 
to  review  requests  which  contained 
inadequate  or  no  dociunentation.  To 
address  this  concern,  this  rule  proposes 
to  add  at  §  273.18(g)(5)(v)(C)(l)  the 
requirement  that  the  decision  letter 
advise  the  individual  of  the  reason  for 
the  State  agency's  decision,  including 
the  failure  to  provide  adequate  evidence 
or  documentation  that  the  claim  was  not 
past  due  and  legally  enforceable. 

The  August  1991  General  Notice 
required  in  paragraph  (e)(3)(i)  that  if  the 
State  agency  decides  a  claim  is  past-due 
and  legally  enforceable,  the  State  agency 
must  inform  the  individual  in  its 
written  decision  that  it  intends  to  refer 
the  claim  for  offset.  This  rule  would 
make  the  same  requirement  at 
§273.18(g)(5)(v)(C)(2). 

Information  About  FCS  Reviews  of 
State  Agency  Decisions:  The  IRS 
regulations  at  7  CFR  301.6402-6(d)(2) 
provide  that  if  the  review  is  conducted 
by  an  agent  of  the  Federal  agency,  in 
this  case  the  State  agency,  the 
individual  must  be  accorded  at  least  30 
days  from  the  agent's  determination  to 
request  a  review  by  the  Federal  agency. 
The  August  1991  General  Notice 
required  in  paragraph  e(3)(ii)  that  the 
State  agency's  notice  of  decision  inform 
the  individual  that  he  or  she  is  entitled 
to  ask  FCS  to  review  the  State  agency's 
decision  but  that  FCS  would  not  review 
such  decisions  if  it  received  a  request  to 
do  so  later  than  30  days  after  the  date 
of  the  State  agency  decision  notice. 

Consistent  with  the  August  1991 
General  Notice,  this  rule  proposes  to 
require  at  §  273.18(g)(5)(v)(C)(3)  that  the 
State  agency  decision  advise  that  the 
individual  has  30  days  from  the  date  of 
the  State  agency  decision  to  request  that 
FCS  review  the  State  agency's  decision. 


If  FCS  review  is  timely  requested,  FCS 
will  provide  the  individual  a  written 
response  stating  its  decision  and  the 
reasons  for  its  decision.  Consistent  with 
the  IRS  regulation  dted  just  above,  this 
rule  also  proposes  at 
§  273.18(g)(5)(v)(C)(5)  that  individuals 
be  advised  that  the  claim  will  not  be 
referred  for  offset  pending  FCS  review 
of  the  State  agency's  decision. 

The  1991  Qsneral  Notice  required  in 
paragraph  e(iii)  that  the  State  agency 
decision:  (1)  advise  the  individual  that 
a  request  for  an  FCS  review  must 
include  his  or  her  SSN;  (2)  be  sent  to  an 
FCS  regional  office;  and  (3)  provide  the 
address  of  that  office  including  a  line 
reading  "Tax  Offset  Review."  The 
purpose  of  this  requirement  was  to  help 
FCS  obtain  the  correct  records  from  the 
State  agency,  to  provide  individuals  the 
address  to  which  to  send  their  requests 
for  FCS  reviews  and  to  identify  those 
requests  to  regional  offices  so  that  action 
could  be  taken  promptly.  This  rule 
would  make  that  same  requirement  at 
§273.18(g)(5)(v)(C)(4). 

The  August  1991  General  Notice 
specified  in  paragraph  e(4)  that  if  the 
State  agency  determines  that  the  claim 
is  not  past -due  or  is  not  legally 
enforceable,  in  addition  to  notifying  the 
individual  that  the  claim  will  not  be 
referred  for  offset,  the  State  agency  must 
take  any  actions  required  by  food  stamp 
regulations  with  respect  to  establishing 
claims  and/or  holding  appropriate 
hearings,  or  other  required  recipient 
claim  actions.  The  purpose  of  this 
requirement  was  to  make  sure  that  State 
agencies:  (1)  Corrected  any  errors  in 
their  processing  of  claims  in  question; 
and  (2)  took  actions  to  properly 
establish  claims  and  to  initiate 
collection  action.  Aside  frtim  some 
editorial  changes,  this  rule  proposes  the 
same  requirement  at  §  273.18(g)(5)(v)(D). 

The  August  1991  General  Notice 
sp>ecified  in  paragraph  e(5]  three 
groupings  for  timely  appealed  claims 
which  could  not  be  referred  for  offset. 
Guidance  on  treatment  of  the  first 
group,  claims  which  a  State  agency 
determines  are  not  past-due  or  are  not 
legally  enforceable,  has  just  been 
discussed.  The  third  group  is  claims 
which  FCS  either  determines  are  not 
past  due  or  not  legally  enforceable,  or 
for  which  FCS  does  not  complete  its 
review  before  State  agency  final  files 
were  due.  State  agency  action  on  these 
claims  is  discussed  later  in  this 
preamble  in  connection  with  the 
certification  letter  to  FCS. 

State  Agency  Reviews  not  Complete 
by  October  31 :  The  second  of  the  three 
groups  is  those  claims  for  which  the 
State  agency  does  not  complete  its 
review  and  notification  to  the 


33622  Federal  Register  /  Vol.  60.  No.  124  /  Wednesday.  June  28.  1995  /  Proposed  Rules 


Federal  Register  /  Vol.  60.  No.  124  /  Wednesday,  June  28,  1995  /  Proposed  Rules  33623 


individual  at  least  30  days  prior  to  the 
deadline  for  the  State  agency  to  certify 
its  final  file  of  claims  for  offset  to  FCS. 
The  deadline  for  this  final  file  is  in  early 
December.  During  the  test  State  agencies 
indicated  that  they  did  not  understand 
that  if.  for  example,  a  review  request 
was  received  in  mid-November,  even  if 
the  State  agency  review  determined  that 
the  claim  was  past  due  and  legally 
enforceable,  it  could  not  be  referred.     . 
These  claims  are  not  referable  because 
there  is  not  a  30-day  opportimity  for  the 
individual  to  appeal  to  FCS  before  the 
deadline  for  the  State  agency  to  refer  its 
final  files  to  FCS.  As  explained  above, 
IRS  regulations  at  26  CFR  301.6402- 
6(d)(2)  state  that  if  the  review  is 
conducted  by  an  agent  of  the  Federal 
agency  (in  this  case,  the  State  agency), 
the  individual  must  be  accorded  at  least 
30  days  from  the  agent's  determination 
to  request  a  review  by  the  Federal 
agency. 

To  accommodate  the  schedule  for 
State  agency  final  files  and  the  30-day 
opportunity  which  must  be  provided 
individuals  to  request  a  Federal-level 
review,  this  rule  proposes  at 
§273.18(g)(5)(v)(E)  that  State  agencies 
cannot  refer  for  offset  any  claim  for 
which  a  review  request  is  received 
unless,  by  October  31  preceding  the 
offset  year,  the  State  agency  has 
completed  its  review  of  the  claim, 
determined  that  the  claim  is  past  due 
and  legally  enforceable,  and  provided 
the  individual  with  its  decision.  The 
Department  believes  that  this  proposal 
will  not  have  a  major  impact  on  the 
number  of  claims  referred  for  FTROP. 
During  the  test  of  FTROP  most  review 
requests  were  received  relatively  early 
in  the  60-day  period  provided  for  those 
requests. 

Some  review  requests  will  be  received 
too  late  for  the  October  31  deadline  but 
within  the  60  days  provided  for  timely 
review  requests.  As  during  the  test,  such 
claims  are  not  referable  for  offset  in  the 
immediately  upcoming  offset  year.  In 
such  situations  State  agencies  should 
review  the  request  and  provide 
individuals  their  decisions  on  whether 
the  claim  is  past  due  and  legally 
enforceable  and  subject  to  collection  by 
tax  refund  ofiset.  Such  claims  could 
then  be  included  in  the  processing 
cycles  for  the  succeeding  of&et  year. 

/.  FCS  action  on  Appeals  of  State 
Agency  Reviews.  The  August  1991 
General  Notice  provided  in  paragraph 
f(l)  that  FCS  would  not  review  State 
agency  decisions  on  review  requests 
when  it  received  such  requests  later 
than  30  days  after  the  date  of  the  State 
agency  decision  on  the  original  review, 
lliis  rule  proposes  at 
§  273.18(^(5)(vi)(A)  that  FCS  act  on  all 


timely  requests  for  FCS  review  of  State 
agency  review  decisions,  and  that  such 
a  request  is  timely  if  it  is  received  by 
FCS  within  30  days  of  the  date  of  the 
State  agency  review  decision. 

The  August  1991  General  Notice 
stated  in  paragraph  f(2)  that  when  FCS 
received  timely  requests  for  reviews  of 
State  agency  decisions.  FCS  would 
either:  (1)  Complete  the  requested 
review  and  notify  the  State  agency  and 
individual  of  its  determination;  or  (2) 
notify  the  State  agency  that  FCS  had  not 
completed  its  review  and  that  the  State 
agency  must  delete  the  claim  from  its 
final  files  certified  to  FCS  for  referral  for 
oRset.  This  rule  proposes  the  same 
actions  at  §  273.18(g)(5)(vi)(B).  In 
addition,  this  rule  proposes  at 
§273.18(g)(5)(vi)(B)  that  FCS  provide 
funds  to  refund  the  charge  for  the  offset 
fee  if  FCS  is  late  in  notifying  the  State 
agency  to  delete  a  claim,  where  FCS 
finds  that  the  claim  is  not  referable  and 
the  claim  is  offset  because  of  the  late 
notification.  For  timely  requests  for 
review  received  by  FCS.  where  the  State 
agency's  decision  is  dated  after  October 
31  prior  to  the  offset  year,  FCS  vsrill 
complete  its  review  and  notification  of 
the  results  of  its  review,  but  the  claim 
shall  not  be  referred  for  offset  in  the 
immediately  upcoming  offset  year,  as 
specified  above.  This  proposal  is  found 
at§273.18(g)(5)(v)(E)and 
§273.18(g)(5)(vi)(C). 

The  August  1991  General  Notice 
stated  in  paragraph  f(3)  the  components 
of  FCS  reviews  of  State  agency  decisions 
on  review  requests.  Those  components 
were:  (1)  Requesting  documentation 
from  the  State  agency  about  the  appeal; 
(2)  determining  the  correctness  of  the 
State  agency  decision;  and  (3)  notifying 
the  individual  and  State  agency  of  tiiis 
determination.  The  August  1991 
General  Notice  stated  in  paragraph 
f(3)(iii)(A)  that  if  FCS  determined  that 
the  State  agency  was  correct  (the  claim 
was  past  due  and  legally  enforceable). 
FCS  would  also  notify  the  individual 
that  any  further  appeals  must  be  made 
through  the  courts.  The  August  1991 
General  Notice  stated  in  paragraph 
f(3)(iii)(B)  that  if  FCS  determined  that 
the  State  agency  determination  that  the 
claim  was  past  due  and  legally 
enforceable  was  incorrect,  FCS  would 
request  that  the  State  agency  take 
appropriate  corrective  action.  This  rule 
would  include  these  provisions,  slightly 
modified,  at  §  273.18(g)(5)(vi)(D).  (E) 
and  (F).  The  rule  proposes  to  specify  the 
types  of  documentation  FCS  would 
request  from  State  agencies.  These  items 
are  consistent  with  the  documentation 
State  agencies  would  be  required  to 
have  in  order  for  a  claim  to  be 
considered  referable  for  collection 


through  FTROP.  The  types  of 
documentation  are:  printouts  of 
electronic  records  and/or  copies  of 
claim  demand  letters,  results  of  fair 
hearings,  advance  notices  of 
disqualification  hearings,  results  of  such 
hearings,  records  of  payments,  60-day 
notices,  the  review  requests  and 
docimientation.  decision  letters,  and 
pertinent  records  of  such  things  as 
telephone  conversations. 

g.  Referral  of  Claims  for  Offset.  The 
August  1991  General  Notice  required  in 
paragraph  g(l)  that  State  agencies 
comply  vnth  FCS  operating  guidehnes 
when  submitting  certified  files  of  claims 
for  tax  offset.  As  discussed  earlier  in 
this  preamble,  this  rxile  proposes 
replacing  the  requirement  for 
compliance  with  operating  guidelines 
with  the  requirement  that  State  agencies 
submit  data  in  the  format  and  schedules 
provided  by  FCS.  Accordingly,  this  rule 
at  §  273.18(g)(5)(vii)(A)  would  require 
that  State  agencies  submit  certified  files 
by  the  date  specified  by  FCS.  The 
August  1991  General  Notice  required  in 
paragraph  g(2)  that,  by  the  date 
specified  in  the  FCS  guidelines.  State 
agencies  certify  in  writing  to  FCS  that 
all  claims  in  the  final  files  of  claims 
meet  the  requirements  for  referral  under 
FTROP.  including  the  issuance  of  all 
due-process  notifications  to  individuals. 
This  rule  proposes  at 
§  273.18(g)(5)(vii)(A)  tO  require  this 
certification  letter  and  statement.  The 
letter  and  statement  are  necessary 
because  the  IRS  requires  that  Federal 
agencies  provide  the  IRS  such  lettera 
and  statements  with  their  certified  files. 
In  addition,  this  rule  proposes  at 
§  273.18(g)(5)(vii)(A)  to  require  that  the 
certification  letter  also  state  that  the 
State  agency  has  not  included  in  the 
oertified  file  of  claims  any  claim  which, 
as  provided  in  paragraph  (g)(5)(vi)  of 
this  section.  FCS  notified  the  State 
agency  is  not  past  due  or  is  not  legally 
enforceable,  or  any  claim  for  which  FCS 
notified  the  State  agency  that  it  has  not 
completed  its  review. 

As  discussed  earlier,  the  rule 
proposes  to  require  that  State  agencies 
state  in  the  certification  letter  that  their 
60-day  notice  complies  with  IRS  and 
FCS  requirements.  State  agencies  must 
provide  FCS  copies  of  the  formats  for 
these  letters  as  required  by  ciurent  food 
stamp  regulations  requiring  submittal  to 
FCS  of  State  agency  operating 
guidelines  and  forms.  (See  7  CFR 
272.3(b)(2).) 

The  August  1991  General  Notice 
required  in  paragraph  g(3)  that  State 
agencies  provide  the  name,  address  and 
telephone  number  of  State  agency 
contacts  to  be  included  in  the  notices  of 
offset  which  IRS  sends  taxpayers  whose 


refunds  have  been  offset,  and  also 
required  that  State  agencies  update  that 
information  if  and  when  it  changed. 
This  information  is  the  "Agency 
Address  File."  The  IRS  is  especially 
concerned  that  this  information  be 
accurate  and  requires  Federal  agencies 
to  specify  how  they  determined  that  the 
information  provided  for  contacts  is 
acciirate.  This  rule  proposes  at  section 
273.18(g)(5)(vii)(B)  that  State  agencies 
provide  the  contact  information,  state  in 
the  certification  letter  how  they 
determined  that  the  contact  information 
was  accurate  and  update  the 
information  as  necessary.  The  IRS  also 
wants  the  contact  telephone  number  to 
be  toll-fi%e  or  collect,  and  the  rule 
would  make  this  a  requirement. 

b.  State  Agency  Actions  on  Offsets 
Made.  The  August  1991  General  Notice 
required  in  paragraph  h(l)  that 
promptly  after  receiving  notices  of  offset 
from  the  IRS.  State  agencies  were 
required  to  notify  individuals  about 
offsets  made  and  the  resulting  status  of 
the  claim.  The  Department  required  this 
so  that  individuals  would  know  the 
status  of  the  claim  against  them.  State 
agencies  were  also  required  to  promptly 
refund  any  erroneous  offsets  made  and 
to  do  so  as  close  in  time  as  possible  to 
the  notice  of  offset.  This  rule  proposes 
these  same  requirements  at 
§  273.18(g)(5)(viii).  In  addiUon,  that 
section  would  require  that  State 
agencies  inform  individuals  of  the 
amount  of  the  offset  collected  to  pay  the 
offset  fee. 

The  action  group  complained  that  the 
Department  has  not  offered  procedures 
to  compel  a  State  agency  to  return  funds 
that  have  been  wrongfully  offset  by  the 
IRS.  This  is  incorrect.  Current  food 
stamp  regulations  at  7  CFR  273.18(i)(4) 
require  that  State  agencies  return 
overpayments  of  claims  as  soon  as 
possible  after  such  overpayments 
become  known.  To  help  clarify  that  the 
refund  procedure  for  claim 
overpayments  under  FTROP  is  the  same 
as  for  other  overpayments,  the  proposed 
rule  would  cite  that  provision  at 
§  273.18(g)(5)(vii)(B).  In  this  regard,  the 
action  group  dted  the  example  of  a 
debtor  who  has  successfully  appealed 
the  referral  of  a  claim  which  is  then 
erroneously  referred  and  offset.  Should 
this  happen,  since  the  debtor  would 
have  been  notified  about  both  the  State 
agency  decision  and  the  offset,  a 
telephone  call  should  be  sufficient  to 
bring  the  error  to  the  State  agency's 
attention  and  to  obtain  a  refund  of  the 
over  collection. 

Responsibility  for  Offset  Fees  for 
Erroneous  Offsets:  In  the  case  discussed 
in  the  preceding  paragraph,  the  claim 
was  referred  and  offset  because  of  a 


State  agency  error.  In  such  cases,  the 
Department  believes  that  the  ofiset  fee 
should  be  refunded  to  the  individual 
and  that  the  cost  of  the  fee  should  be 
considered  an  allowable  administrative 
expense  of  the  State  agency. 
Accordingly,  this  rule  proposes  at 
§  273.18(g)(5)(viii)(C)  that  if  an  over 
collection  from  an  individual's  Federal 
income  tax  refund  is  due  to  the  State 
agency  including  in  the  certified  file  of 
claims  required  by  §  273.18(g)(5)(vii)(A) 
a  claim  which  does  not  meet  the  criteria 
specified  in  §  273.18(g)(5)(ii),  such 
refund  shall  include  any  amounts 
collected  to  pay  for  the  offset  fee 
charged  by  the  IRS.  The  section  would 
further  specify  that  the  State  agency 
may  claim  any  such  amount  as  an 
allowable  administrative  cost  under  Part 
277  of  this  chapter.  As  a  consequence  of 
this  provision.  State  agencies  and  FCS 
would  each  pay  fifty  percent  of  the  cost 
of  these  offset  fees. 

Further  in  regard  to  refunds  of  offset 
fees,  under  this  proposed  rule  the  60- 
day  notice  would  advise  individuals 
that  spouses  who  are  not  liable  for 
recipient  claims  can  prevent  offsets 
against  their  share  of  a  tax  refund  by 
filing  the  appropriate  form  with  the  IRS 
when  they  file  their  tax  retxun.  If  they 
do  so  and  the  entire  tax  refund  is  theirs, 
no  offset  will  occur,  and  no 
administrative  charge  wall  be  incurred. 
If  the  appropriate  IRS  form  is  submitted 
after  the  tax  return  is  filed,  an  offset  may 
occur.  If  it  does,  the  IRS  vdll  refund  the 
collection  to  the  non-liable  spouse, 
including  the  administrative  charge. 
The  IRS  may  refund  offsets,  including 
offset  fees,  to  taxpayers  for  reasons  other 
than  a  non-liable  spouse.  In  all  cases  of 
such  IRS  refunds,  the  Department  will 
pay  the  administrative  charge,  and  the 
amount  of  the  claim  will  be  charged  to 
the  State  agency.  Consequently,  this  rule 
also  proposes  at  §  273.18(g)(5)(viii)(C) 
that  State  agencies  will  not  be 
responsible  for  refunding  the  charges  for 
offset  fees  incurred  for  IRS  reversals  of 
offsets  when,  for  example,  the  IRS 
refunds  amounts  offset,  including  offset 
fees,  to  taxpayers  who  properly  notified 
the  IRS  that  they  are  not  liable  for 
claims  which  were  collected  in  whole  or 
part  from  their  share  of  a  joint  Federal 
income  tax  refund.  In  cases  where  part 
of  the  tax  refund  due  on  a  joint  tax 
return  is  attributable  to  an  individual 
who  is  liable  for  the  food  stamp  claim, 
the  liable  individual's  portion  would  be 
subject  to  offset  and  the  offset  fee  could 
be  collected  &t)m  the  individual. 

i.  Monitoring  and  Reporting  Offset 
Activities.  The  August  1991  General 
Notice  required  in  paragraph  i.  that 
State  agencies  monitor  offset  activities 
to  accomplish  the  various  requirements 


of  the  tax  offset  program.  Particular 
emphasis  was  given  to  the  need  for  State 
agencies  to  update  IRS  files  by  reducing 
the  amounts  of  claims  and  deleting 
claims  to  reflect  voluntary  payments 
and  other  events  so  that  IRS  records 
would  reflect  the  current  status  of  the 
claim.  This  rule  proposes  to  make  this 
a  requirement  at  §  273.18(g){5){ix)(A). 
This  rule  also  proposes  at 
§  273.18(g)(5)(ix)(B)  that  State  agencies 
monitor  FTROP  activities  to  assure  that 
refunds  of  over  collections  are  made 
promptly. 

During  the  test  of  FTROP  State 
agencies  were  required  to  submit  a 
"management  report"  writh  their 
certified  files.  The  report  provided  data 
to  FCS  on  such  things  as  numbers  of  60- 
day  notices  sent  and  the  volume  of 
informal  inquiries.  This  rule  proposes  at 
§  273.18(g)(5)(ix)(C)  to  eliminate  this 
report  and  instead  require  that  by  the 
tenth  of  October  of  the  year  prior  to  the 
offset  year  State  agencies  report  in 
writing  to  the  FCS  regional  office  the 
number  of  60-day  notices  mailed  and 
the  total  dollar  value  of  associated 
claims.  The  Department  wants  this 
information  as  a  basis  for  measuring 
collections  through  both  voluntary 
repayments  and  offsets. 

The  rule  proposes  at 
§273.18(g)(5)(ix)(D)  that  State  agencies 
report  on  two  matters  as  required  by  the 
IRS.  State  agencies  participating  in  the 
test  of  FTROP  were  required  to  make 
these  reports,  and  the  information 
collection  burdens  associated  with  both 
were  included  in  the  burden  estimate 
discussed  earlier  in  this  preamble.  One 
reporting  requirement  relates  to  data 
security  as  required  by  the  IRS  in  its 
publication  Tax  Information  Security 
Guidelines  for  Federal,  State  and  Local 
Agencies.  Currently  two  reports  are 
required.  One  is  the  Safeguard 
Procedures  Report,  which  State  agencies 
are  required  to  submit  in  the  initial  year 
of  their  participation.  The  second  is  the 
Safeguard  Activity  Report,  which  all 
State  agencies  are  required  to  submit 
annually.  FCS  provides  State  agencies 
copies  of  the  IRS  publication  just  cited 
and  guidance  on  annual  due  dates  and 
related  matters.  The  IRS  also  requires 
quarterly  reports  of  voluntary 
collections.  The  rule  would  require  that 
State  agencies  provide  that  information 
as  required  by  FCS.  FCS  provides  State 
agencies  the  format  for  this  report. 

During  the  test  State  agencies  were 
required  to  report  collections  under 
FTROP,  both  voluntary  and  by  actual 
offset  from  tax  refunds,  on  the 
appropriate  Form  FCS-209,  Status  of 
Claims  Against  Households.  This  rule 
would  include  that  requirement  at 
§273.18(g)(5)(ix)(E). 
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C.  Federal  Salary  Offset      ■ 

1.  Authorities  for  Salary  Offset 

The  Debt  Collection  Act  of  1982 
(Public  Law  97-365),  amended  5  U.S.C. 
5514  to  authorize  Federal  agencies  to 
offset  the  salaries  of  Federal  employees 
who  are  delinquent  on  debts  owed  to 
the  Federal  government.  The  Office  of 
Persotmel  Management  (OPM) 
implemented  5  U.S.C.  551<  by 
promulgating  regulations  at  5  CFR 
550.1101-1108  (Collection  by  Offset 
from  Indebted  Government  Employees). 
Pursuant  to  5  U.S.C.  5514(b)(1),  the 
Department  promulgated  regulations  at 
7  CFR  3.51  through  3.68  implementing 
salary  offset.  Departmental  regulations 
at  7  CFR  3.68  delegate  to  individual 
USDA  agencies  the  authority  to  act  for 
the  Secretary  imder  those. regulations 
and  to  issue  regulations  or  policies  not 
inconsistent  with  the  Departmental 
regulations  and  with  the  OPM 
regulations.  Section  13941  of  the 
Omnibus  Budget  Reconciliation  Act  of 

1993  (PubUc  Law  103-66,  signed 
August  10. 1993)  authorizes  disclosiue 
of  food  stamp  casefile  information  to 
Federal  agencies  for  purposes  of 
collecting  recipient  claims  (except  those 
caused  by  State  agency  errors)  from 
Federal  salaries. 

A  test  of  salary  offset  is  currently 
being  conducted  under  a  General  Notice 
published  August  29, 1994  at  59  FR 
44400.  Section  17(b)(1)  of  the  Act  (7 
U.S.C.  2026(b)(1))  authorizes  the 
Secretary  to  conduct  such  projects  to 
test  program  changes  that  might 
increase  the  efficiency  of  the  FSP.  The 
provisions  of  this  proposed  rule  relative 
to  salary  offset  are  substantially  the 
same  as  the  provisions  of  the  August 

1994  General  Notice  on  salary  offset. 
The  Department  intends  to  use 
experience  from  the  test  of  salary  offset 
as  well  as  comments  on  this  proposed 
rule  in  developing  the  final  salary  offset 
regulations. 

Pursuant  to  Section  13  of  the  Act  (7 
U.S.C.  2022),  and  subject  to  the 
standards  of  FSP  regulations  at  7  CFR 
273.18,  the  authority  to  settle  claims 
against  households  has  been  delegated 
to  State  agencies  at  7  CFR  271.4(b).  Food 
stamp  coupons  issued  pursuant  to  the 
Act  are  deemed  to  be  obligations  of  the 
United  States  (7  U.S.C.  2024(d)).  Under 
these  statutes  and  regulations.  State 
agencies  establish  FSP  recipient  claims, 
and  collect  and  maintain  records  of 
those  claims.  State  agencies  return 
amounts  collected  to  the  Federal 
government,  less  a  statutory  "retention 
amount"  established  to  encourage 
collection  of  recipient  claims  (7  U.S.C. 
2025(a)). 


This  rule  proposes  to  incorporate  the 
requirements  of  Departmental 
regulations  on  salary  offset  (7  U.S.C. 
3.51  et  seq.),  and  to  supplement  and 
modify  these  procedures  to  the  extent 
necessary  to  accommodate  the  position 
of  State  agencies  as  primarily 
responsible  for  establishing,  collecting 
and  maintaining  records  on  recipient 
claims.  These  additions  and 
modifications  are  consistent  with  OPM 
regulations  on  salary  offset. 

2.  Overview  of  Salary  Offset  Procedures 
for  die  FSP 

Under  this  proposed  rule,  salary  offset 
would  have  three  phases  and  be 
operated  on  an  annual  cycle.  In  the  first 
phase,  FSP  recipient  claims  would  be 
matched  against  records  of  all  active 
Federal  civilian  and  military  employees, 
including  United  States  Postal  Service 
(USPS)  employees.  The  recipient  claims 
so  matched  would  be  compiled  from 
lists  of  recipient  claims  provided  by 
State  agencies  as  part  of  FTROP 
procedures.  The  Federal  employee 
records  are  naaintained  by  the 
Department  of  Defense  (DoD)  and  the 
USPS.  The  match  would  identify 
Federal  employees  and  their  employing 
agencies,  and  would  provide  employee 
and  employing  agency  addresses  to  PCS. 
This  match  would  be  conducted  in 
accordance  with  the  Privacy  Act  of 
1974.  as  amended  (5  U.S.C.  552a).  As 
required  by  that  statute,  the  public  has 
been  advised  of  this  matching  program 
by  the  publication  of  three  General 
Notices.  A  General  Notice  was 
published  September  17, 1993  at  58  FR 
48633  advising  the  pubUc  of  the  systems 
of  records  involved.  A  second  General 
Notice  was  pubUshed  March  1,  1994  at 
59  FR  9733  advising  the  pubHc  of  the 
match  with  DoD.  A  third  General  Notice 
was  published  August  17,  1994  at  59  FR 
42205  advising  the  public  about  the 
match  with  the  USPS.  Recipient  claims 
which  these  matches  identify  as 
obligations  of  Federal  employees  will 
not  be  referred  to  the  IRS  for  collection 
through  FTROP. 

During  the  second  phase  of  food 
stamp  salary  offset  procedures,  recipient 
claims  identified  in  the  match  would  be 
referred  to  State  agencies.  After  a  review 
of  their  records  to  determine  if  those 
recipient  claims  are  still  owed  and  if  so 
their  correct  amounts.  State  agencies 
would  send  the  identified  Federal 
employees  advance  notices  of  salary 
offset  (advance  notices).  The  advance 
notice  would  provide  these  individuals 
30  days  to  voluntarily  pay  the  claim  or 
provide  documentation  that  all  or  part 
of  the  rlaim  is  not  legally  collectible. 
Claims  which  are  not  paid,  or  for  which 
replies  are  late  or  do  not  provide 


adequate  documentation,  would  be 
referred  to  the  PCS  National  Office  for 
collection  by  salary  offset. 

In  the  third  phase  of  salary  offset,  by 
means  of  a  notice  of  intent,  PCS  would 
notify  Federal  employees  owing 
recipient  claims  referred  by  State 
agencies  that  PCS  intends  to  collect  the 
debt  from  the  employees'  salaries.  The 
notice  of  intent  would  include 
information  about  appeal  rights, 
pertinent  time  frames  and  other 
information  which  is  required  for  that 
notice  by  Departmental  regulations  on 
salary  offset.  Subject  to  the  responses  to 
notices  of  intent.  PCS  would  proceed 
with  action  to  collect  the  debts.  PCS 
would  follow  the  collection  procedures 
in  the  Departmental  rule  on  salary  offset 
as  those  procedxires  would  be  modified 
by  this  rule. 

3.  Discussion  of  Proposed  Regulatory 
Provisions  for  Salary  Offset 

a.  Claims  Subject  to  Salary  Offset. 
This  rule  proposes  at  §  273.18(g)(6)(i) 
that  all  claims  submitted  by  State 
agencies  participating  in  FTROP  would 
first  be  subject  to  the  matching 
procedures  proposed  in  this  rule.  Those 
procedures  would  identify  which  of 
those  claim*!  are  owed  by  Federal 
employees.  Individuals  so  identified 
would  be  subject  to  the  salary  offset 
procedures  proposed  in  this  rule  in  Ueu 
of  having  their  claims  referred  for 
collection  under  FTROP.  Consequently, 
all  State  agencies  participating  in 
FTROP  would  also  be  required  to 
participate  in  salary  offset. 

b.  Identification  of  Recipient  Claims 
Owed  by  Federal  Employees.  The  rule  at 
§  273.18(g)(6)(ii)(A)  would  specify  the 
steps  of  phase  one  of  salary  offset. 

The  Department  wants  to  ensure  that 
State  agencies  protect  information  they 
receive  from  DoD  and  USPS  from  the 
time  they  receive  it.  Consequently,  at 
§  273.18(g)(6)(ii)(B)  this  rule  would 
provide  that  when  PCS  receives  Federal 
employment  information  for  a  particular 
State  agency,  it  would  first  notify  the 
State  agency  in  writing  accompanied  by 
a  data  security  and  confidentiality 
agreement  for  the  State  agency  to  sign 
and  return.  When  that  agreement  is 
returned,  PCS  would  then  provide  the 
information  to  the  State  agency. 
Concurrently  with  publication  of  this 
rule,  PCS  is  providing  State  agencies  a 
sample  notification  letter  with  the 
language  of  the  data  security  and 
confidentiality  agreement. 

The  matching  of  State  agency 
recipient  claims  with  DoD  and  USPS 
data  files  would  be  conducted  under  the 
terms  of  Memorandums  of  Agreement 
(Agreements)  between  USDA  and  DoD, 
and  between  USDA  and  the  USPS.  The 


Agreements  require  that  if  the  records 
obtained  from  DoD  and  the  USPS  are 
disclosed  to  a  State  or  local  agency, 
those  entities  must  agree  in  writing  to 
abide  by  the  data  security  and 
confidentiality  protection  measures 
specified  in  the  Agreements.  This  rule  at 
§  273.18(g)(6)(ii)(C)  would  specify  diose 
protection  measures  and  require  that 
State  agencies  extend  them  to  any 
contractors  or  other  non-State  agency 
entities  to  which  the  records  may  be 
disclosed.  The  requirements  are  typical 
data  security  and  usage  controls,  and 
should  require  minimal  State  agency 
resources. 

This  rule  would  require  at 
§  273.18(g)(6)(ii)(D)  that,  prior  to  taking 
additional  action  to  collect  claims  from 
Federal  employees.  State  agencies  must 
review  those  claims  to  verify  the 
amount  of  the  recipient  claim  owed,  and 
to  remove  any  claims  which  have  been 
paid,  are  being  paid  or  which  for  other 
reasons  are  not  collectible  through 
salary  offset.  The  rule  would  require 
this  review  to  verify  that  the  individual 
identified  in  the  match  owes  an  FSP 
recipient  claim  and  that  the  amoimt  of 
the  claim  is  correct. 

c.  State  Agency  Advance  Notice  of 
Salary  Offset.  This  rule  proposes  to 
require  at  §273.18(g)(6)(iii)(A)  that, 
following  the  review  just  described. 
State  agencies  provide  each  Federal 
employee  verified  as  owing  a  recipient 
claim  (debtor)  with  an  advance  notice  of 
salary  offset  (advance  notice).  This 
advance  notice  would  provide  the 
debtor  certain  information  about  the 
recipient  claim  and  would  offer  the 
debtor  an  opportunity  to  pay  the  claim 
voluntarily.  Although  the  debtor  would 
have  been  offered  an  opportunity  to  pay 
the  claim  voluntarily  in  the  initial  claim 
demand  letter  required  by  food  stamp 
regulations  at  7  CFTl  272.18(d)(3).  the 
Department  is  proposing  to  provide  a 
second  volxmtary  payment  opportunity 
for  several  reasons.  This  opportunity 
would  offer  debtors  a  way  to  repay 
recipient  claims  without  involving  their 
employing  agencies.  It  would  provide 
State  agencies  a  way  to  collect  such 
claims  without  the  delay  which  salary 
offset  entails.  Furthermore,  recipient 
claims  paid  voluntarily  to  State  agencies 
would  save  the  Federal  government  the 
administrative  cost  of  the  actual  salary 
offset. 

The  Department  wants  State  agency 
collection  efforts  to  proceed  promptly. 
Consequently,  this  rule  proposes  at 
§  273.18(g)(6)(iii)(A)  tiiat  advance 
notices  must  be  mailed  or  otherwise 
provided  to  debtors  at  the  addresses 
provided  by  PCS  within  60  days  of  State 
agency  receipt  from  FCS  of  the  list  of 
recipient  claims  owed  by  Federal 


employees.  The  addresses  would  be 
those  which  DoD  and  USPS  would 
provide  through  the  matching  program. 
The  60-day  period  should  allow  State 
agencies  sufficient  time  to  integrate  this 
task  into  related  administrative 
processes  with  the  addition  of  minimal 
resources. 

The  rule  proposes  that  recipient 
claims  owed  by  Federal  employees  who 
do  not  volimtarily  pay  them  directly  to 
the  State  agency  in  response  to  the 
advance  notice  would  be  collected 
through  salary  offset.  Consequently,  it 
proposes  at  §273.18(g)(6)(iii)(B)  diat 
within  90  days  of  the  date  of  the 
advance  notice  State  agencies  refer  to 
FCS  all  claims  for  which  the  State 
agency  does  not  receive  timely  and 
adequate  response.  The  advance  notice 
would  allow  debtors  30  days  to  respond 
to  State  agencies.  The  90-day  period 
would  give  State  agencies  60  days 
beyond  that  time  frame  to  refer  claims 
to  FCS.  This  rule  proposes  that  the 
referral  from  State  agencies  would 
consist  of  a  copy  of  the  advance  notice 
and  copies  of  records  relating  to  the 
claim.  This  rule  would  specify  that 
copies  of  records  relating  to  the  claim 
would  consist  of  copies  of  printouts  of 
electronic  records  and/or  copies  of 
claim  demand  letters,  results  of  fair 
hearings,  advance  notices  of 
disqualification  hearings,  the  results  of 
such  hearings,  records  of  payments, 
review  requests  and  docimientation, 
decision  letters,  and  pertinent  records  of 
such  things  as  telephone  conversations. 
(This  is  substantially  the  same 
requirement  which  is  proposed  for  the 
documents  State  agencies  must  submit 
to  FCS  for  requests  for  FCS  reviews  of 
State  agency  decisions  on  referrals  of 
claims  under  FTROP.) 

This  rule  specifies  at 
§  273.18(g)(6)(iii)(C)  the  proposed 
content  of  the  advance  notice. 
(Concurrently  with  publication  of  this 
rule,  FCS  is  providing  State  agencies  a 
sample  format  for  the  advance  notice.) 
First,  at  §273.18(g)(6)(iii)(C){l)  this  rule 
proposes  to  require  that  the  advance 
notice  state  that,  according  to  State 
agency  records,  the  debtor  is  Uable  for 
a  recipient  claim  for  a  specified  dollar 
amount  due  to  receiving  excess  food 
stamp  benefits.  State  agencies  would  be 
encouraged  to  include  as  much  other 
information  about  the  claim  as  possible, 
including  such  things  as  whether  the 
claim  was  caused  by  household  error  or 
intentional  Program  violation,  the  date 
of  the  initial  demand  letter,  any 
hearings  or  court  actions  which  related 
to  the  claim  and  what,  if  any,  payments 
have  reduced  the  amount  of  the  original 
claim. 


This  rule  proposes  at 
§273.18(g)(6)(iii)(C)(2)  tiiat  the  advance 
notice  state  that  the  debtor  was  found 
through  a  computer  match  to  be 
employed  by  a  Federal  agency  and  state 
the  name  and  address  of  the  employing 
agency.  The  advance  notice  would  also 
state  that  the  computer  match  was 
conducted  according  to  procedures 
required  by  the  Privacy  Act  of  1974,  as 
amended.  This  information  would  be 
required  so  that  debtors  know  the 
source  of  the  information  about  their 
employment  and  that  it  was  obtained 
under  authority  of  law. 

This  rule  proposes  at 
§  273.18(g)(6)(iii)(C)(3)  that  the  advance 
notice  further  advise  debtors  that  the 
authority  to  collect  debts  such  as  food 
stamp  recipient  claims  from  Federal 
salaries  is  the  Debt  Collection  Act  of 
1982.  The  advance  notice  would  also 
state  that  the  subject  claim  will  be 
referred  to  FCS  for  such  collection 
action  unless,  within  30  days  of  the  date 
of  the  advance  notice,  the  State  agency 
receives  payment  in  full  or  an 
acceptable  installment  payment  on  the 
claim.  With  respect  to  payments,  this 
rule  proposes  that  the  advance  notice 
state  several  things.  First,  claims  of  $50 
or  less  must  be  paid  in  full  within  30 
days  or  they  will  be  referred  to  FCS  for 
collection  from  the  debtor's  Federal 
salary.  Second,  claims  of  more  than  $50, 
if  not  paid  in  fall  within  30  days,  must 
be  paid  in  installments  of  at  least  $50  a 
month,  and  debtors  may  pay  more  than 
$50  in  any  installment  payment.  Third, 
the  advance  notice  must  state  the 
monthly  due  date  of  installment 
payments  for  the  claim  and  that  if  a 
monthly  installment  payment  of  at  least 
$50  is  not  received  by  the  monthly  due 
date,  the  claim  will  be  referred  to  FCS 
for  salary  offset  with  no  further 
opportunity  to  enter  a  voluntary 
repayment  agreement.  (See  sections 
273.18(g)(6)(iii)(C)(3)(i),  (ii)  and  [Hi)) 

This  rule  proposes  at  section 
273.18(g)(6)(C)(4)  diat  die  advance 
notice  must  also  provide  the  name, 
address  and  a  toll-free  or  collect 
telephone  number  of  a  State  agency 
contact  (an  individual  or  unit)  for 
payment  and/or  discussion  of  the  claim. 
The  1994  General  Notice  on  salary  offset 
did  not  require  a  toll-free  or  collect 
telephone  number,  but  the  Department 
believes  that  such  a  number  is  necessary 
because  individuals  owing  recipient 
claims  may  live  outside  the  State  which 
established  the  claim.  State  agencies 
could  use  the  same  number  provided 
individuals  in  the  60-day  notice  for 
FTROP. 

The  advance  notice  would  also  advise 
debtors  that  they  may  submit 
docimientation  to  State  agencies 
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showing  such  things  as  payment  of  all 
or  part  of  the  claim,  or  other 
drctimstances  which  would  prevent 
collection.  Second,  unless  the  State 
agency  receives  such  documentation 
within  30  calendar  days  of  the  date  of 
the  advance  notice  and  the 
documentation  clearly  shows  that  the 
claim  has  been  paid  or  is  not  legally 
collectible,  the  State  agency  would  refer 
the  claim  to  FCS  for  collection  from  the 
debtor's  salary.  Third.  State  agencies 
would  notify  debtors  in  writing  when 
claims  will  not  be  referred  for  collection 
from  salaries.  Fourth,  the  advance 
notice  would  state  that  debtors  have  the 
right  to  a  formal  appeal  to  FCS,  and  that 
notification  about  how  to  make  such  an 
app>eal  is  required  and  will  be  provided 
to  debtors  before  any  collection  action 
from  salaries  is  taken.  (See 
§273.18(g)(6)(iii)(C)(5).) 

d.  State  agency  retention  and 
reporting  of  collections.  For  purposes  of 
calculating  amounts  of  collections 
which  State  agencies  retain,  this  rule 
proposes  at  §  273.18(g)(6)(iv)(A)  that  all 
claims  collected  under  the  salary  offset 
provisions  of  this  rule  would  be  treated 
as  if  they  were  collected  by  the  State 
agency.  Specifically,  this  rule  would 
provide  that,  for  recipient  claims  paid 
voluntarily  and  through  salary  offsets. 
State  agencies  would  retain  collections 
at  the  rates  specified  at  7  CFR  273.18(h) 
for  the  appropriate  reporting  period  for 
Form  FCS-209,  Status  of  Claims  Against 
Households.  The  rule  would  also 
provide  at  §  273.18(g)(6)(iv)(A)  that  from 
time  to  time  as  volume  warrants,  FCS 
will  provide  reports  and  also  transfer 
amounts  collected  from  salaries  to  State 
agencies.  State  agencies  would  include 
the  collections  on  the  appropriate  FCS- 
209  report.  This  rule  would  not  require 
that  collections  on  salary  offset  claims 
be  identified  separately  on  the  FCS-209 
from  other  collections  of  recipient 
claims.  The  Department  can  determine 
the  levels  of  such  collections  based  on 
the  number  and  dollar  values  of  claims 
which  FCS  refers  to  State  agencies  and 
the  nimiber  and  dollar  values  of  claims 
which  State  agencies  refer  back  to  FCS 
because  debtors  do  not  respond  or 
respond  inadequately  to  advance 
notices. 

In  this  regard,  the  rule  proposes  at 
§  273.18(g)(6)(iv)(B)  that  if  a  debtor  fails 
to  make  an  installment  payment,  within 
60  days  of  the  date  the  payment  was 
due.  State  agencies  would  refer  the 
claim  to  FCS,  reporting  the  default,  the 
dollar  amount  collected  and  the  balance 
due.  In  the  August  1994  General  Notice 
initiating  the  test  of  salary  offset,  this 
period  is  90  days.  The  Department 
believes  that  60  days  should  be 
adequate  for  State  agencies  to  refer 


claims  to  FCS  when  Federal  employees 
default  on  payments  of  them. 

e.  FCS  Actions  on  Claims  Referred  by 
State  Agencies.  This  rule  proposes  at 
§  273.18(g)(6)(v)  that,  subject  to  certain 
modifications  described  below. 
Departmental  procedures  at  7  CFR  3.51- 
3.68  will  apply  to  claims  referred  by 
State  agencies  to  FCS  for  salary  offset. 

Three  additions  would  be  made  to  the 
definitions  set  forth  at  7  CFR  3.52.  The 
term  "debts"  would  be  further  defined 
to  include  recipient  claims  established 
according  to  7  CFR  273.18.  and  the 
terms  "State  agency"  and  "FCS"  would 
be  defined  as  set  forth  in  7  CFR  271.2. 
(See  section  273.18(g)(6)(v)(A).) 

The  Departmental  rules  require  that, 
using  the  Notice  of  Intent  to  Offset 
Salary  (notice  of  intent)  set  forth  at  7 
CFR  3.55,  the  Department  provide 
notice  to  the  debtor  30  days  prior  to 
offsetting  the  debtor's  salary.  This  rule 
proposes  at  §  273.18(g)(6)(v)(E)  that  this 
procedure  and  the  notice  of  intent 
specified  at  7  CFR  3.55  be  used  for  FSP 
recipient  claims  as  described  below. 

The  provisions  of  the  notice  of  intent 
are  largely  self-  explanatory.  The  notice 
of  intent  sets  forth  the  amount  of  the 
debt  and  the  facts  which  gave  rise  to  it, 
and  describes  how  the  actual  offset  will 
be  conducted,  including  the  frequency 
and  amount  of  salary  deductions.  The 
notice  of  intent  advises  the  debtor  about 
the  method  and  time  period  for 
requesting  a  hearing  and  that  a  timely 
hearing  request  will  stay  the  collection 
proceedings.  The  notice  of  intent  also 
advises  how  the  hearing  will  be 
conducted  and  the  time  frame  for 
issuance  of  decisions.  It  also  advises  the 
debtor  of  the  penalties  for  making  or 
submitting  any  knowingly  false  or 
frivolous  statements,  representations  or 

6ViQ6IlC6. 

The  rule  proposes  at  §  273.18(g)(6)(v) 
(B).  (C).  and  (D)  to  modify  three  sections 
of  the  notice  of  intent  in  order  to  apply 
that  notice  to  FSP  recipient  claims. 
First.  7  CFR  3.55(d)  requires  that  the 
notice  of  intent  explain  the 
Department's  requirements  regarding 
payments  of  interest,  penalties  and 
administrative  costs,  unless  such 
payments  are  waived  in  accordance 
with  31  U.S.C.  3717  and  7  CFR  3.34. 
These  charges  would  be  waived  as 
explained  in  detail  below.  Accordingly, 
the  notice  of  intent  for  FSP  recipient 
claims  would  not  include  an 
explanation  of  these  charges.  Second,  7 
CFR  3.55(e)  requires  that  the  notice  of 
intent  explain  the  debtor's  right  to 
inspect  and  copy  Department  records 
relating  to  the  debt.  As  explained  below, 
for  FSP  recipient  claims,  the  notice  of 
intent  would  also  include  an 
explanation  of  the  right  to  request  and 


receive  copies  of  the  records  from  the 
Department,  and  a  statement  of  the  time 
for  making  such  a  request  which  is 
established  under  7  CFR  3.60(a).  Third, 
7  CFR  3.55(f)  requires  that  the 
Department's  notice  of  intent  advise  the 
debtor  of  the  procedures  for  proposing 
a  repayment  agreement  in  lieu  of  salary 
offset.  As  explained  below,  this 
explanation  and  procedure  would  not 
be  included  in  the  FSP  notice  of  intent. 

Departmental  regulations  at  7  CFR 
3.65  and  3.55(d)  set  forth  the  procedures 
for  charging  interest,  penalties,  and 
administrative  costs  for  salary  offset.  As 
discussed  above,  this  rule  proposes  at 
§  273.18(g)(5)(iv)(C)  that  the  offset  fee 
assessed  by  the  IRS  for  collections 
under  FTROP  be  paid  by  the  debtor  out 
of  funds  collected  through  FTROP. 
Other  than  in  this  proposed  regulation, 
FSP  regulations  do  not  authorize 
collection  of  interest,  penalties  or 
administrative  costs  for  FSP  recipient 
claims.  Accordingly,  there  are  no 
administrative  mechanisms  in  place  for 
the  assessment  and  notice  of  such 
charges.  The  Department  believes  that  it 
would  not  be  administratively  cost 
effective  or  feasible  to  establish  such 
mechanisms  at  this  time  but  may 
consider  them  at  some  future  date. 
Therefore,  pursuant  to  7  CFR  3.34(c)(4). 
the  Secretary  has  determined  that 
collection  of  such  charges  is  not  in  the 
best  interests  of  the  United  States,  and 
the  rule  proposes  to  weiive  collection  of 
such  charges.  Accordingly,  as  noted 
above,  the  FSP  notice  of  intent  would 
not  include  an  explanation  of  interest 
and  related  charges. 

Departmental  regulations  at  7  CFR 
3.60  set  forth  procedures  for  the  review 
of  Departmental  records  relating  to 
debts  to  be  collected  by  salary  offset  and 
provide  that,  upon  a  timely  request,  the 
Department  will  permit  debtors  to 
inspect  and  copy  those  records.  This 
rule  proposes  at  §  273.18(g)(6)(v)(E)(l) 
that,  for  purposes  of  FSP  salary  offset, 
the  debtor  may  also  request  that  the 
Department  provide  copies  of  the 
records.  The  Department  believes  that 
this  offer  is  appropriate  because  these 
records  will  be  located  at  the  FCS 
National  Office  while  debtors  are 
located  throughout  the  country.  The 
rule  proposes  that,  for  their  requests  to 
be  considered  timely  as  provided  in  7 
CFR  3.60(a).  FCS  must  receive  a  letter 
requesting  copies  of  the  records  (or 
requesting  an  opportimity  to  inspect  or 
copy  the  records)  within  30  calendar 
days  of  the  date  of  the  FSP  notice  of 
intent.  As  stated  above,  the  notice  of 
intent  would  advise  debtors  of  these 
procedures  and  deadlines. 

Departmental  salary  offset  regulations 
at  7  CFR  3.61  provide  debtors  the 


opportunity  to  propose  a  written 
repayment  agreement  in  lieu  of  salary 
offset,  subject  to  approval  by  the 
Secretary.  OPM  regulations  at  5  CFR 
550.1104(d)(6)  provide  that  this 
opportunity  is  not  required  if  the  debtor 
was  previously  provided  such  an 
opportunity.  Current  FSP  regulations  at 
7  CFR  273.18(g)(2)  provide  that 
opportunity  at  the  time  of  the  initial 
demand  letter  on  the  recipient  claim. 
The  State  agency  advance  notice  of 
salary  offset  would  offer  a  second  such 
opportunity.  Accordingly,  this  rule 
proposes  at  §  273.18(g){6)(v)(E)(2)  that 
the  FSP  notice  of  intent  not  offer  debtors 
an  opportunity  to  enter  into  a  written 
agreement  to  repay  the  debt. 

The  remaining  FSP  salary  offset 
procedures  relate  primarily  to  hearings 
which  debtors  may  request  and  to  the 
procedures  for  the  actual  offsets  frtim 
salaries.  These  procedures  would 
operate  as  set  forth  in  the  Departmental 
regulations,  and  they  are  briefly 
described  below. 

The  Departmental  regulation  at  7  CFR 
3.56  provides  that  debtors  have  30  days 
to  request  a  hearing  on  the  existence  or 
amount  of  the  claim,  or  on  the  proposed 
offset  schedule  (rate  and  frequency  of 
offset).  The  notice  of  intent  advises  the 
debtor  what  information  should  be 
included  in  the  request  for  a  hearing, 
and  states  the  basis  for  accepting  a  late 
request.  Section  3.57  provides  that  a 
hearing  will  not  be  granted  if  the 
employee  fails  to  request  one  as 
prescribed  or  fails  to  appear  at  the 
hearing.  Section  3.58  describes  how 
hearings  will  be  conducted,  and  Section 
3.59  specifies  the  format  of  written 
hearing  decisions. 

The  Departmental  regulation  at  7  CFR 
3.62  provides  that  deductions  will  begin 
either:  (1)  As  stated  in  the  notice  of 
intent;  (2)  if  a  hearing  is  requested,  after 
a  decision  in  favor  of  the  Secretary;  or 
(3)  through  administrative  offset  upon 
the  employee's  retirement  or  resignation 
as  provided  by  7  CFR  3.21  through  3.36. 
Section  3.63  provides  that  collections 
will  be  made  in  a  lump  sum  or 
installments,  and  will  be  by 
installments  if  the  debtor  cannot  repay 
the  debt  in  one  payment  or  the  debt 
exceeds  15  percent  of  disposable  pay  for 
a  pay  period.  Section  3.64  provides  that 
installments  will  be  at  established  pay 
intervals,  bear  a  reasonable  relationship 
to  the  size  of  the  debt,  up  to  a  maximum 
of  15  percent  of  disposable  pay,  and 
specifies  the  types  of  pay  (basic  pay, 
incentive  pay,  etc.)  which  can  be  offset. 
Section  3.66  provides  that  payment  by 
salary  offset  will  not  be  interpreted  as  a 
waiver  of  any  rights  the  debtor  may 
have  under  5  U.S.C.  5514.  Section  3.67 
provides  for  the  refund  of  amounts 


erroneously  offset  from  salaries  under 
certain  conditions  such  as  an 
administrative  or  judicial  order. 

Effective  Date 

It  is  proposed  that  this  rule  would 
become  effective  30  days  after 
publication  of  the  final  rule  except  that 
State  agencies  currently  participating  in 
FTROP  would  be  required  to  submit  the 
amendment  to  the  Plan  of  Operation 
required  at  7  CFR  272.2(d)(l)(xii)  no 
later  than  90  days  after  publication  of 
that  rule. 

List  of  Subjects 

7  CFR  Part  271 

Administrative  practice  and 
procedures.  Food  stamps,  Grant 
programs — social  programs. 

7  CFR  Part  272 

Alaska,  Civil  rights.  Food  stamps. 
Grant  programs — social  programs. 
Reporting  and  recordkeeping 
requirements. 

7  CFR  Part  273 

Administrative  practice  and 
procedure.  Aliens,  Claims,  Food  stamps. 
Fraud,  Grant  programs — social 
programs.  Penalties,  Records.  Reporting 
and  recordkeeping  requirements.  Social 
Security.  Students. 

Accordingly,  7  CFR  parts  271,  272 
and  273  are  proposed  to  be  amended  as 
follows: 

PART  271— GENERAL  INFORMATION 
AND  DEFINITIONS 

1.  The  authority  citation  for  parts  271, 
272  and  273  continues  to  read  as 
follows: 

Authority:  7  U.S.C.  2011-2032. 

2.  In  §  271.2,  the  definition  of  Offset 
year  is  added  in  alphabetical  order  to 
read  as  follows: 

§271.2    Definitions 

***** 

Offset  year  means  the  calendar  year 
during  which  offsets  may  be  made  to 
collect  certain  recipient  claims  from 
individuals'  Federal  income  tax  refunds. 


PART  272— REQUIREMENTS  FOR 
PARTICIPATING  STATE  AGENCIES 

3.  In  §  272.2,  a  new  sentence  is  added 
to  the  end  of  paragraph  (a)(2)  and  a  new 
paragraph  (d)(l)(xii)  is  added  to  read  as 
follows: 

§  272.2    Plan  of  operation . 

(a)  General  Purpose  and  Content 

*   *   * 

(2)  Content.  *   *   *  The  Plan's 
amendments  shall  also  include  the 


commitment  to  conduct  the  optional 
Federal  income  tax  refund  o^et 
program  and  Federal  salary  offset 
program. 

***** 

(d)  Planning  Documents. 

(D*  •  • 

(xii)  If  the  State  agency  chooses  to 
implement  the  Federal  income  tax 
refund  offset  program  and  the  Federal 
salary  offset  program,  the  Plan's 
attachments  shall  include  a  statement  in 
which  the  State  agency  states  that  it  will 
comply  with  the  provisions  of  §  273.18 
(g)(5)  and  (g)(6)  of  this  chapter. 


PART  273— CERTIFICATION  OF 
ELIGIBLE  HOUSEHOLDS 

4.  In  §  273.18  new  paragraphs  (g)(5) 
and  (g)(6)  are  added  to  read  as  follows: 

§273.18  Claims  against  households. 

***** 

(g)  Method  of  collecting  payments. 

*   *    * 

(5)  Federal  income  tax  refund  offset 
program. 

(i)  General  requirements.  State 
agencies  which  choose  to  implement  the 
Federal  income  tax  refund  offset 
program  (FTROP)  shall: 

(A)  Submit  an  amendment  to  their 
Plan  of  Operation  as  specified  in 

§  272.2(d)(l)(xii)  of  this  chapter  stating 
that  they  will  comply  with  Uie 
requirements  for  FTROP  and  with  the 
requirements  for  the  Federal  salary 
offset  program  (salary  offset).  Such 
amendments  shall  be  submitted  to  the 
appropriate  FCS  regional  office  no  later 
than  twelve  months  before  the 
beginning  of  a  State  agency's  first  offset 
year. 

(B)  Submit  data  for  FTROP  to  FCS  in 
the  record  formats  specified  by  FCS 
and/or  the  Internal  Revenue  Service 
(IRS),  and  according  to  schedules  and 
by  means  of  magnetic  tape,  electronic 
data  transmission  or  other  method 
specified  by  FCS. 

(ii)  Claims  referable  for  offset.  State 
agencies  may  submit  for  collection  fitjm 
Federal  income  tax  refunds  recipient 
claims  which  are  past  due  and  legally 
enforceable. 

(A)  Such  claims  must  be: 

(1)  Only  inadvertent  household  error 
claims  or  intentional  Program  violation 
claims.  These  claims  shall  be  properly 
established  according  to  the 
requirements  of  this  section  (which 
pertains  to  claims  against  households), 
including  the  requirement  that 
additional  demand  letters  be  provided 
prior  to  initiating  other  collection 
actions  as  required  by  paragraph 
(d)(4)(iii)  of  this  section,  and  the 
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requirements  of  section  273.16  (which 
pertains  to  disqualification  for 
intentional  Program  violations).  In 
addition,  these  claims  shall  be  properly 
established  no  later  than  the  date  the 
State  transmits  its  final  request  for  IRS 
addresses  for  the  particular  offset  year. 
Furthermore,  the  State  agency  shall 
have  electronic  records  andyor  paper 
docimients  showing  that  the  claim  was 
properly  established.  These  records  and 
documents  include  such  items  as  claim 
demand  letters.  resuUs  of  fair  hearings, 
advance  notices  of  disquahfication 
hearings,  results  of  such  hearings,  and 
records  of  payments. 

(2)  Claims  for  which  the  State  agency 
has  verified  that  no  individual  who  is 
jointly  and  severally  liable  as  specified 
in  paragraph  (a)  of  this  section  is  also 
ciurently  participating  in  the  FSP  in  the 

State. 

(5)  Claims  which  meet  at  least  the 
minimum  dollar  amount  established  by 

the  IRS. 

[4]  Claims  for  which  the  date  of  the 
initial  demand  letter  is  within  10  years 
of  January  31  of  the  offset  year,  except 
that  claims  reduced  to  final  court 
judgments  ordering  individuals  to  pay 
the  debt  are  not  subject  to  this  10-year 
limitation. 

(5)  Claims  for  which  the  State  agency 
is  neither  receiving  voluntary  payments 
pursuant  to  an  agreed  upon  schedule  of 
payments  as  provided  in  paragraph 
(g)(2)  of  this  section  nor  is  receiving 
scheduled,  involimtary  payments  such 
as  wage  garnishment.  Claims  for  which 
the  State  agency  has  received  such 
payments  are  considered  past  due  and 
legally  enforceable  30  days  after  the  due 
date  for  a  regular  payment  which  is  not 
received. 

(6)  Claims  for  which  collection  is  not 
barred  by  a  bankruptcy. 

(7)  Claims  for  which  the  State  agency 
has  provided  the  individual  with  all  of 
the  notification  and  opportunities  for 
review  as  specified  in  paragraphs 
(g)(5)(iii).  (g)(5)(iv).  (g)(5)(v)  and 
(g)(5)(vi)  of  this  section. 

(B)  In  addition: 

(1)  All  claims  to  be  submitted  for 
collection  under  FTROP  shall  be 
reduced  by  any  amounts  subject  to 
collection  from  State  income  tax  refunds 
or  from  other  sources  which  may  resuh 
in  collections  during  the  offset  year. 

(2)  If  a  claim  to  be  submitted  for 
collection  under  FTROP  is  a 
combination  of  two  or  more  recipient 
claims,  the  date  of  the  initial  demand 
letter  for  each  claim  combined  shall  be 
within  the  10-year  range  specified  in 
paragraph  {g)(5)(ii)(A)(4)  of  this  section. 
Claims  reduced  to  judgment  shall  not  be 
combined  with  claims  which  are  not 
reduced  to  judgment. 


(3)  If  a  claim  to  be  submitted  under 
FTROP  is  apportioned  between  two  or 
more  individuals  who  are  jointly  and 
severally  Uable  for  the  claim  pursuant  to 
paragraphs  (a)  and  (f)  of  this  section,  the 
sum  of  the  amounts  submitted  shall  not 
exceed  the  total  amoimt  of  the  claim. 

(iii)  60-Day  notice  to  individuals.  (A) 
Prior  to  referring  claims  for  collection 
under  FTROP.  the  State  agency  shall 
provide  individuals  from  whom  it  seeks 
to  collect  such  claims  with  a  notice, 
called  a  60-day  notice. 

(B)  With  the  exception  of  such  State- 
specific  information  as  names  and  job 
titles  and  information  required  for  State 
agency  contacts,  a  State  agency's  60-day 
notice  shall  contain  only  the 
information  specified  in  paragraph 
,(g)(5)(iv)  of  this  section.  In  the 
certification  letter  required  in  paragraph 
(g)(5)(vii)  of  this  section,  the  State 
agency  shall  include  a  statement  that  its 
60-day  notice  conforms  to  this 
requirement. 

(C)  Unless  otherwise  notified  by  PCS, 
the  State  agency  shall  mail  60-day 
notices  for  claims  to  be  referred  for 
collection  through  FTROP  no  later  than 
October  1  preceding  the  offset  year 
during  which  the  claims  would  be 
offset. 

(D)  The  State  agency  shall  mail  60-day 
notices  using  the  address  information 
provided  by  the  IRS  unless  the  State 
agency  receives  clear  and  concise 
notification  from  the  taxpayer  that 
notices  from  the  State  agency  are  to  be 
sent  to  an  address  different  from  the 
address  obtained  from  the  IRS.  Such 
clear  and  concise  notification  shall 
mean  that  the  taxpayer  has  provided  the 
State  agency  with  written  notification 
including  the  taxpayer's  name  and 
identifying  number  (which  is  generally 
the  taxpayer's  SSN),  the  taxpayer's  new 
address,  and  the  taxpayer's  intent  to 
have  notices  from  the  State  agency  sent 
to  the  new  address.  Claims  for  which 
60-day  notices  addressed  as  required  in 
this  paragraph  are  returned  as 
undeliverable  may  be  referred  for 
collection  under  FTROP. 

(iv)  Contents  of  the  60-day  notice.  The 
State  agency's  60-day  notice  shall  state 
that: 

(A)  (Name  of  the  State  agency  or  an 
equivalent  phrase]  has  records 
documenting  that  you,  (the  name  of  the 
individual].  Social  Security  Number; 
[the  individual's  Social  Security 
Number]  are  liable  for  (the  unpaid 
balance  of  the  recipient  claim(s)  the 
State  agency  intends  to  refer)  resulting 
from  overissued  food  stamp  benefits. 
(The  name  of  the  State  agency  or 
equivalent  phrase]  has  previously 
mailed  or  othenvise  delivered  demand 
letters  notifying  you  about  the  claim, 


including  the  right  to  a  fair  hearing  on 
the  claim,  and  has  made  any  other 
required  collection  efforts. 

(B)  The  Deficit  Reduction  Act  of  1984, 
as  amended,  authorizes  the  Internal 
Revenue  Service  (IRS)  to  deduct  such 
debts  from  tax  refunds  if  they  are  past 
due  and  legally  enforceable.  [Name  of 
the  State  agency  or  an  equivalent 
phrase]  has  determined  that  your  debt  is 
past  due  and  legally  enforceable  as 
specified  by  the  Deficit  Reduction  Act  of 
1984,  the  IRS  regulations,  and  Food 
Stamp  Program  (FSP)  regulations.  We 
intend  to  refer  the  claim  for  deduction 
from  your  Federal  income  tax  refund 
unless  you  pay  the  claim  within  60  days 
of  the  date  of  the  notice  or  make  other 
repayment  arrangements  acceptable  to 

us. 

(C)  If  we  refer  your  claim  to  the  IRS, 
a  charge  for  the  administrative  cost  of 
collection  will  be  added  to  your  claim 
and  that  amount  will  also  be  deducted 
if  the  claim,  or  any  portion  of  the  claim, 
is  deducted  from  your  tax  refund. 

(D)  All  adults  who  were  household 
members  when  excess  food  stamp 
benefits  were  issued  to  the  household 
are  jointly  and  severally  liable  for  the 
value  of  those  benefits,  and  collection  of 
claims  for  such  benefits  may  be  pursued 
against  all  such  individuals.  Our  records 
do  not  show  that  the  claim  is  being  paid 
according  to  either  a  voluntary 
agreement  with  us  or  through 
scheduled,  involuntary  payments. 

(E)  To  pay  the  claim  voluntarily  or  to 
discuss  it,  you  should  contact:  (an 
office,  administrative  unit  and/or 
individual,  the  contact's  street  address 
or  post  office  box,  and  a  toll-free  or 
collect  telephone  number]. 

(F)  You  are  entitled  to  request  a 
review  of  the  intended  collection  action. 
We  must  receive  your  request  for  review 
within  60  days  of  the  date  of  this  notice. 
Such  a  request  must  be  written,  must  be 
submitted  to  the  address  provided  in 
this  notice  and  must  contain  yoiu-  Social 
Security  Number.  We  will  not  refer  your 
claim  for  offset  while  our  review  is 
pending. 

(G)  The  claim  is  not  legally 
enforceable  if  a  bankruptcy  prevents 
collection  of  the  claim. 

(H)  You  may  want  to  contact  your 
local  office  of  the  IRS  before  filing  your 
Federal  income  tax  return.  This  is  true 
where  you  are  filing  a  joint  return,  and 
your  spouse  is  not  liable  for  the  food 
stamp  claim  and  has  income  and 
withholding  and/or  estimated  Federal 
income  tax  payments.  In  such 
circumstances  your  spouse  may  be 
entitled  to  receive  his  or  her  portion  of 
any  joint  refund.  Your  own  liability  for 
this  claim,  including  any  charge  for 
administrative  costs,  may  still  be 


collected  from  your  share  of  such  a  joint 
refund. 

(I)  If  you  request  a  review  of  ovir 
intent  to  collect  the  claim  from  your 
income  tax  refund,  you  should  provide 
docimientation  showing  that  at  least  one 
of  the  items  Usted  below  is  incorrect  for 
the  claim  cited  in  this  notice.  If  you  do 
not  have  such  documentation,  for 
example  a  cancelled  check,  you  should 
explain  in  detail  why  you  believe  that 
the  claim  is  not  collectible  under 
FTROP. 

(J)  The  claim  cited  in  this  notice  is 
subject  to  collection  from  your  tax 
refund  for  the  following  reasons: 

(1)  The  claim  was  properly 
established  according  to  Food  Stamp 
Program  regulations  and  was  caused  by 
an  inadvertent  household  error  or  an 
intentional  Program  violation; 

(2)  No  individual  who  is  jointly  and 
severally  hable  for  the  claim  is  also 
ciurently  participating  in  the  Food 
Stamp  Program  in  (the  name  of  State 
initiating  the  collection  action]; 

(5)  The  claim  is  for  at  least  (the 
minimiun  dollar  amount  required  by  the 
IRS); 

(4)  The  date  of  the  initial  demand 
letter  for  the  claim  is  within  10  years  of 
January  31.  (the  offset  year].  If  the  claim 
was  reduced  to  a  final  court  judgment 
ordering  you  to  pay  the  debt,  this  10- 
year  period  does  not  apply,  and  the  date 
of  the  initial  demand  letter  may  be  older 
than  10  years;  and 

(5)  We  are  neither  receiving  voluntary 
payments  pursuant  to  an  agreed  upon 
schedule  of  payments  as  provided  in 
current  Food  Stamp  Program  regulations 
nor  are  we  receiving  scheduled, 
involuntary  payments  such  as  wage 
garnishment.  Claims  are  considered  past 
due  and  legally  enforceable  for 
collection  from  Federal  income  tax 
refunds  30  days  after  the  due  date  for 
such  a  regular  payment  which  is  not 
received. 

(K)  In  addition,  collection  of  the  claim 
is  not  barred  by  bankruptcy. 

(v)  State  agency  action  on  requests  for 
review.  (A)  For  all  written  requests  for 
review  received  within  60  days  of  the 
date  of  the  60-day  notice,  the  State 
agency  shall  determine  whether  or  not 
the  subject  claims  are  past  due  and 
legally  enforceable,  and  shall  notify 
individuals  in  writing  of  the  result  of 
such  determinations. 

(B)  The  State  agency  shall  determine 
whether  or  not  claims  are  past  due  and 
legally  enforceable  based  on  a  review  of 
its  records,  and  of  documentation, 
evidence  or  other  information  the 
individual  may  submit. 

(C)  If  the  State  agency  decides  that  a 
claim  for  which  a  review  request  is 
received  is  past  due  and  legally 


enforceable,  it  shall  notify  the 
individual  that: 

[1)  The  claim  was  determined  past 
due  and  legally  enforceable,  and  the 
reason  for  that  det«inination. 
Acceptable  reasons  for  such  a 
determination  include  the  individual's 
failure  to  provide  adequate 
docimientation  that  the  claim  is  not  past 
due  or  legally  enforceable; 

(2)  The  State  agency  intends  to  refer 
the  claim  to  the  IRS  for  offset; 

[3]  The  individual  may  ask  FCS  to 
review  the  State  agency  decision.  FCS 
must  receive  the  request  for  review 
within  30  days  of  the  date  of  the  State 
agency  decision.  FCS  will  provide  the 
individual  a  written  response  to  such  a 
request  stating  its  decision  and  the 
reasons  for  its  decision.  The  claim  will 
not  be  referred  to  the  IRS  for  offset 
pending  the  FCS  decision;  and 

(4)  A  request  for  an  FCS  review  must 
include  the  individual's  SSN  and  must 
be  sent  to  the  appropriate  FCS  regional 
office.  The  State  agency  decision  shall 
provide  the  address  of  that  regional 
office,  including  in  that  address  the 
phrase  "Tax  Offset  Review." 

(D)  If  the  State  agency  determines  that 
the  claim  is  not  past  due  or  legally 
enforceable,  in  addition  to  notifying  the 
individual  that  the  claim  will  not  be 
referred  for  offset,  the  State  agency  shall 
take  any  actions  required  by  food  stamp 
regulations  with  respect  to  establishing 
the  claim,  including  holding 
appropriate  hearings  and  initiating 
collection  action. 

(E)  The  State  agency  shall  not  refer  for 
offset  a  claim  for  which  a  timely  State 
agency  review  request  is  received  unless 
by  October  31  preceding  the  offset  year 
the  State  agency  determines  the  claim 
past  due  and  legally  enforceable,  and 
notifies  the  individual  of  that  decision 
as  specified  in  paragraphs  (g)(5){v)(C)(J), 
(g)(5)(v)(C)(2)  and  (g)(5)(v)(C)(3)  of  this 
section. 

(vi)  FCS  action  on  appeals  of  State 
agency  reviews. 

(A)  PCS  shall  act  on  all  timely 
requests  for  FCS  reviews  of  State  agency 
review  decisions  as  specified  in 
paragraph  (g)(5)(v)(C)  of  this  section.  A 
request  for  FCS  review  is  timely  if  it  is 
received  by  FCS  within  30  days  of  the 
date  of  the  State  agency's  review 
decision. 

(B)  If  a  timely  request  for  FCS  review 
is  received,  and  the  State  agency's 
decision  is  dated  on  or  before  October 
31  of  the  year  prior  to  the  offset  year. 
FCS  shall: 

(I)  Complete  a  review  and  notification 
as  specified  in  paragraphs  (g)(5)(vi)(D). 
(g)(5)(vi)(E).  and  (g)(5)(vi)(F)  of  this 
section,  including  providing  State 


agencies  and  individuals  the  required 
notification  of  its  decision;  or 

(2)  Notify  the  State  agency  that  it  has 
not  completed  its  review  and  that  the 
State  agency  must  delete  the  claims  in 
question  from  files  to  be  certified  to  FCS 
according  to  paragraph  (g)(5)(vii)  of  this 
section.  If  FCS  fails  to  timely  notify  the 
State  agency  and  because  of  that  failure 
a  claim  is  offset  which  FCS  later  finds 
does  not  meet  the  criteria  specified  in 
I)aragrapb  (g)(5)(ii)  of  this  section.  FCS 
will  provide  funds  to  the  State  agency 
for  refunding  the  charge  for  the  o^et 
fee. 

(C)  If  a  timely  request  for  FCS  review 
is  received,  and  the  State  agency's 
decision  is  dated  after  October  1  of  the 
year  prior  to  the  offset  year,  FCS  shall 
complete  a  review  as  specified  in 
paragraphs  (g)(5)(vi)(D).  (g)(5)(vi)(E)  and 
(g)(5)(vi){F)  of  this  section,  but  the  claim 
shall  not  be  referred  for  offset  as 
specified  in  paragraph  (g)(5)(v)(E)  of  this 
section. 

(D)  When  FCS  receives  an 
individual's  request  to  review  a  State 
agency  decision.  FCS  shall: 

[1]  Request  pertinent  documentation 
from  the  State  agency  about  the  claim. 
Such  documentation  shall  include  such 
things  as  printouts  of  electronic  records 
and/or  copies  of  claim  demand  letters, 
results  of  fair  hearings,  advance  notices 
of  disqualification  hearings,  the  results 
of  such  hearings,  records  of  payments. 
60-day  notices,  review  requests  and 
documentation,  decision  letters,  and 
pertinent  records  of  such  things  as 
telephone  conversations;  and 

(2)  Decide  whether  the  State  agency 
correctly  determined  the  claim  in 
question  is  past  due  and  legally 
enforceable. 

(E)  If  FCS  finds  that  the  State  agency 
correctly  determined  that  the  claim  is 
past  due  and  legally  enforceable,  FCS 
will  notify  the  State  agency  and 
individual  of  its  decision,  and  the 
reason(s)  for  that  decision,  including 
notice  to  the  individual  that  any  furQier 
appeal  must  be  made  through  the 
courts. 

(F)  If  FCS  finds  that  the  State  agency 
incorrectly  determined  that  the  claim  is 
past  due  and  legally  enforceable.  FCS 
will  notify  the  State  agency  and 
individual  of  its  decision,  and  the 
reason(s)  for  that  decision.  FCS  will  also 
notify  tha  State  agency  about  any 
corrective  action  the  State  agency  must 
take  with  respect  to  the  claim  and 
related  procedures. 

(vii)  Referral  of  claims  for  offset.  (A) 
State  agencies  shall  submit  to  FCS  a 
certified  file  of  claims  for  collection 
through  FTROP  by  the  date  specified  by 
FCS  in  schedules  which  FCS  will 
provide  as  stated  in  paragraph  (g)(5)(i) 
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of  this  section.  At  the  same  time  State 
agencies  shall  also  provide  to  their  PCS 
regional  office  a  letter  which 
specifically  certifies  that  all  claims 
contained  in  that  certified  file  meet  the 
criteria  for  claims  referable  for  FTROP 
as  specified  in  paragraph  (gj(5)(ii)  of  this 
section,  and  that  for  all  such  claims  a 
notice  and  opportunity  to  request  a 
review  as  required  in  paragraphs 
(g)(5)(iii).  (g)(5){iv).  (g)(5)(v)  and 
(g)(5)(vi)  of  this  section  have  been 
provided.  The  certification  letter  shall 
also  state  that  the  State  agency  has  not 
included  in  the  certified  file  of  claims 
any  claim  which,  as  provided  in 
paragraph  (g)(5)(vi)  of  this  section,  PCS 
notified  the  State  agency  is  not  past  due 
or  is  not  legally  enforceable,  or  any 
claim  for  which  PCS  notified  the  State 
agency  that  it  has  not  completed  a 
timely  requested  review,  or  for  which 
the  State  agency  heis  not  completed  a 
timely  requested  review.  Finally,  the 
certification  letter  shall  also  state  that 
with  the  exception  of  State-specific 
information  such  as  names  and 
positions  and  State-specific  information 
required  for  State  agency  contacts,  the 
State  agency's  60-day  notice  contains 
only  the  information  specified  in 
paragraph  (g)(5)(iv)  of  this  section. 

(Brrhe  State  agency  shall  provide  to 
PCS  the  name,  address  and  toll-free  or 
collect  telephone  numbers  of  State 
agency  contacts  to  be  included  in  IRS 
notices  of  offset.  State  agencies  shall 
state  in  the  letter  required  in  paragraph 
(g)(5)(vii)(A)  of  this  section  how  they 
determined  that  such  information  is 
accurate  and  shall  provide  PCS  updates 
of  that  information  if  and  when  that 
information  changes. 

(viii)  State  agency  actions  on  offsets 
made.  (A)  Promptly  after  receiving 
notice  fi-om  PCS  that  offsets  have  been 
made,  the  State  agency  shall  notify 
affected  individuals  of  offsets  made, 
including  the  amount  charged  for  offset 
fees,  and  the  status  of  the  claims  in 
question. 

(B)  As  close  in  time  as  possible  to  the 
notice  of  offset  required  in  paragraph 
(g)(5)(viii)(A)  of  this  section,  the  State 
agency  shall  refund  to  the  individual  (as 
required  by  paragraph  (i)(4)  of  this 
section)  any  over  collection  which 
resulted  from  the  offset  of  the 
individual's  Federal  income  tax  refund. 

(C)  If  an  offset  results  from  a  State 
agency  including  in  the  certified  file  of 
claims  required  by  paragraph 
(g)(5)(vii)(A)  of  this  section  a  claim 
which  does  not  meet  the  criteria 
specified  in  paragraph  (g)(5)(ii)  of  this 
section,  the  State  agency  shall  refund 
the  amount  offset  to  the  individual. 
Including  any  amounts  collected  to  pay 
for  the  offset  fee  charged  by  the  IRS.  The 


State  agency  may  claim  any  such  latter 
amount  as  an  allowable  administrative 
cost  under  Part  277  of  this  chapter.  The 
State  agency  shall  not  be  responsible  for 
refunding  any  portion  of  the  charges  for 
offset  fees  incurred  for  IRS  reversals  of 
offsets  when,  for  example,  the  IRS 
refunds  amounts  offset,  including  offset 
fees,  to  taxpayers  who  properly  notified 
the  IRS  that  they  are  not  Uable  for 
claims  which  were  collected  in  whole  or 
part  frtjm  their  share  of  a  joint  Federal 
income  tax  refund. 

(ix)  Monitoring  and  reporting  offset 
activities.  State  agencies  shall  monitor 
FTROP  activities  and  shall  take  all 
necessary  steps  to: 

(A)  Update  IRS  files,  reducing  the 
amounts  of  or  deleting  claims  from 
those  files  to  reflect  payments  made 
after  referral  to  PCS,  or  deleting  claims 
which  for  other  reasons  no  longer  meet 
the  criteria  for  being  collectible  under 
FTROP. 

(B)  Promptly  refund  to  the  individual 
any  over  collection  of  claims  as  required 
in  paragraph  (g)(5)(viii)(B)  of  this 
section. 

(C)  Annually  and  no  later  than  the 
tenth  of  October  of  the  year  prior  to  the 
offset  year  report  in  writing  to  the  PCS 
regional  office  the  number  of  60-day 
notices  mailed  and  the  total  dollar  value 
of  the  claims  associated  with  those 
notices. 

(D)  Submit  data  security  and 
voluntary  payment  reports  as  required 
by  PCS  and  the  IRS. 

(E)  Report  collections  of  all  recipient 
claims  collected  under  the  procedures 
of  paragraph  (g)(5)  of  this  section  on  the 
appropriate  Form  PCS-209,  Status  of 
Claims  Against  Households,  as  required 
by  paragraph  (i)(2)  of  this  section. 

(6)  Federal  salary  offset  program. 

(i)  Claims  subject  to  salary  offset.  All 
recipient  claims  submitted  by  State 
agencies  participating  in  the  Federal 
income  tax  refund  offset  program 
(FTROP)  shall  be  subject  to  the 
matching  procedures  specified  in  this 
paragraph.  Individuals  identified  by  the 
match  shall  be  subject  to  the  salary 
offset  procedures  specified  in  this 
paragraph. 

(ii)  Identification  of  recipient  claims 
owed  by  Federal  employees.  (A)  PCS 
will  match  all  recipient  claims 
submitted  by  State  agencies 
participating  in  FTROP  against  Federal 
employment  records  maintained  by  the 
Department  of  Defense  (DoD)  and  the 
United  States  Postal  Service  (USPS). 
PCS  will  remove  recipient  claims 
matched  during  this  procedure  from  the 
list  of  recipient  claims  to  be  referred  to 
the  Internal  Revenue  Service  (IRS)  for 
collection  through  FTROP. 


(B)  When  PCS  receives  a  Ust  of 
Federal  employees  matched  against 
recipient  claims  for  a  jjarticular  State 
agency,  it  will  notify  the  State  agency  in 
writing  accompanied  by  a  data  security 
and  confidentiality  agreement 
containing  the  requirements  specified  in 
paragraph  (g)(6)(ii)(C)  of  this  section  for 
the  State  agency  to  sign  and  return. 
When  that  agreement  is  returned,  signed 
by  an  appropriate  official  of  the  State 
agency,  PCS  will  provide  the  list  of 
matched  Federal  employees  to  the  State 
agency. 

(C)  State  agencies  which  receive  lists 
of  matched  employees  shall  take  the 
actions  specified  in  this  paragraph  to 
ensure  the  security  and  confidentiaUty 
of  information  about  those  employees 
and  their  apparent  debts,  and  shall 
ensure  that  any  contractors  or  other 
non-State  agency  entities  to  which  the 
records  may  be  disclosed  also  take  these 
actions: 

(1)  By  such  means  as  card  keys, 
identification  badges  and  security 
personnel,  limit  access  to  computer 
facilities  handling  the  data  to  persons 
who  need  to  perform  official  duties 
related  to  the  salary  offset  procedures. 
By  means  of  a  security  package,  limit 
access  to  the  computer  system  itself  to 
such  persons; 

(2)  During  off-duty  hours,  keep 
magnetic  tapes  and  other  hard  copy 
records  of  data  in  locked  cabinets  in 
locked  rooms.  During  on-duty  hours, 
maintain  those  records  under  conditions 
that  restrict  access  to  persons  who  need 
them  in  connection  writh  official  duties 
related  to  salary  offset  procedures; 

(3)  Use  the  data  solely  for  salary  offset 
purposes  as  specified  in  paragraph  (g)(6) 
of  this  section,  including  not  extracting, 
duplicating  or  disseminating  the  data 
except  for  salary  offset  purposes; 

(4)  Retain  the  data  only  as  long  as 
needed  for  salary  offset  purposes  as 
specified  in  paragraph  (g)(6)  of  this 
section,  or  as  otherwise  required  by 
PCS; 

(5)  Destroy  the  data  by  shredding, 
burning  or  electronic  erasure;  and 

(6)  Advise  all  personnel  having  access 
to  the  data  about  the  confidential  nature 
of  the  data  and  their  responsibility  to 
abide  by  the  security  and  confidentiality 
provisions  stated  in  paragraph 
(g)(6)(ii)(C)  of  this  section. 

(D)  Prior  to  taking  any  action  to 
collect  recipient  claims  as  specified  in 
paragraph  (g)(6)(iii)  of  this  section.  State 
agencies  shall  review  the  claims  records 
of  matched  Federal  employees  to  verify 
the  amount  of  the  recipient  claim  owed, 
and  to  remove  from  the  list  of  claims 
any  recipient  claims  which  have  been 
paid,  which  are  being  paid  according  to 


an  agreed  to  schedule,  or  which  for 
other  reasons  are  not  collectible. 

(iii)  State  agency  advance  notice  of 
salary  offset.  (A)  Pollowring  the  review 
specified  in  paragraph  (g)(6)(ii)(D)  of 
this  section.  State  agencies  shall  provide 
each  Federal  employee  verified  as 
owing  a  recipient  claim  (debtor)  with  an 
advance  notice  of  salary  offset  (advance 
notice).  This  advance  notice  shall  be 
mailed  to  the  debtor  at  the  address 
provided  by  PCS,  or  shall  be  otherwise 
provided,  within  60  days  of  State 
agency  receipt  of  the  list  specified  in 
paragraph  (g)(6)(ii)(B)  of  this  section. 

(B)  Within  90  days  of  the  date  of  the 
advance  notice,  the  State  agency  shall 
refer  to  PCS  all  claims  for  which  the 
State  agency  does  not  receive  timely  and 
adequate  response  as  specified  in  the 
advance  notice.  Such  referrals  shall 
consist  of  a  copy  of  the  advance  notice 
sent  to  the  debtor  and  copies  of  records 
relating  to  the  recipient  claim.  Records 
relating  to  the  recipient  claims  include 
such  things  as  copies  of  printouts  of 
electronic  records  and/or  copies  of 
claim  demand  letters,  results  of  fair 
hearings,  advance  notices  of 
disqualification  hearings,  the  results  of 
such  hearings,  records  of  payments, 
review  requests  and  documentation, 
decision  letters,  and  pertinent  records  of 
such  things  as  telephone  conversations. 

(C)  The  advance  notice  shall  state 
that: 

(1)  According  to  State  agency  records 
the  debtor  is  liable  for  a  claim  for  a 
specified  dollar  amount  due  to  receiving 
excess  food  stamp  benefits.  State 
agencies  are  encouraged  to  include  as 
much  other  information  about  the  claim 
as  possible,  including  such  things  as 
whether  it  was  caused  by  household 
error  or  intentional  Program  violation, 
the  date  of  the  initial  demand  letter,  any 
hearings  or  court  actions  which  relate  to 
the  claim,  and  what,  if  any,  payments 
have  reduced  the  amoimt  of  the  original 
claim; 

(2)  Through  a  computer  match  the 
debtor  was  found  to  be  employed  by 
[the  name  and  address  of  the  employing 
agency  of  the  debtor].  The  computer 
match  was  conducted  under  the 
authority  of  and  according  to 
procedures  required  by  the  Privacy  Act 
of  1974,  as  amended; 

(3)  Collection  from  the  wages  of 
Federal  and  USPS  employees  for  debts 
such  as  food  stamp  recipient  claims  is 
authorized  by  the  Debt  Collection  Act  of 
1982.  The  claim  vdll  be  referred  to  PCS 
for  such  collection  action  unless  within 
30  days  of  the  date  of  the  advance  notice 
the  State  agency  receives  either: 


(i)  Payment  of  the  claim  in  full. 
Claims  of  $50  or  less  shall  be  paid  in 
full  within  30  days  or  they  vdll  be 
referred  to  PCS  for  collection  fitjm  the 
individual's  Federal  salary;  or 

(if)  The  first  installment  payment  for 
the  claim.  Claims  of  more  than  $50,  if 
not  paid  in  full  within  30  days,  must  be 
paid  in  installments  of  at  least  $50  a 
month.  Debtors  may  pay  more  than  $50 
on  any  installment  payment.  The 
advance  notice  shall  state  the  monthly 
due  date  of  installment  payments  and 
that  if  a  monthly  installment  payment  of 
at  least  $50  is  not  received  by  the  due 
date,  the  claim  will  be  referred  to  PCS 
for  offset  frt)m  the  individual's  Federal 
salary  with  no  further  opportunity  to 
enter  a  voluntary  repayment  agreement; 

(4)  The  name,  address  and  a  toll-free 
or  collect  telephone  number  of  a  State 
agency  contact  (an  individual  or  unit) 
for  repayment  and/or  discussion  of  the 
claim;  and 

(5)  Debtors  may  submit 
documentation  to  State  agencies 
showing  such  things  as  payments  of 
claims  or  other  circumstances  which 
would  prevent  collection  of  claims. 
Unless  the  State  agency  receives  such 
documentation  within  30  calendar  days 
of  the  date  of  the  advance  notice  and  the 
dociunentation  clearly  shows  that  the 
claim  has  been  paid  or  is  not  legally 
collectible,  the  State  agency  shall  refer 
the  claim  to  PCS  for  collection  from  the 
debtor's  salary.  The  State  agency  shall 
notify  debtors  in  writing  when  claims 
for  which  an  advance  notice  was  issued 
virill  not  be  referred  for  collection  bom 
salaries.  Debtors  have  the  right  to  a 
formal  appeal  to  PCS.  Notification  about 
how  to  make  such  appeals  is  required 
and  will  be  provided  to  debtors  before 
any  collection  action  from  salaries  is 
taken. 

(iv)  State  agency  retention  and 
reporting  of  collections.  (A)  State 
agencies  shall  retain  collections  of 
recipient  claims  paid  volimtarily  to 
State  agencies  and  to  PCS  through  salary 
offsets  at  the  rates  specified  in 
paragraph  (h)  of  this  section  for  the 
appropriate  reporting  period  for  Form 
FCS-209,  Status  of  Claims  Against 
Households.  From  time  to  time  as 
volimie  warrants.  PCS  will  report  and 
transfer  amounts  collected  from  salaries 
to  State  agencies.  Collections  by  State 
agencies  and  by  PCS  on  all  such  claims 
shall  be  included  on  the  appropriate 
PCS-209. 

(B)  If  a  debtor  fails  to  make  an 
installment  payment,  within  60  days  of 
the  date  the  payment  was  due.  State 
agencies  shall  refer  the  claim  to  PCS, 


reporting  the  default,  the  dollar  amount 
collected  and  the  balance  due. 

(v)  FCS  actions  on  claims  referred  by 
State  agencies.  Departmental 
procedures  at  7  CFR  3.51-3.68  shall 
apply  to  claims  referred  by  State 
agencies  to  PCS  as  required  by 
paragraphs  (g)(6)(iii)(B)  and  (g)(6)(iv)(B) 
of  this  section  subject  to  the  following 
modifications: 

(A)  In  addition  to  the  definitions  set 
forth  at  7  CFR  3.52,  the  term  "debts" 
shall  further  be  defined  to  include 
recipient  claims  established  according 
to  this  section;  and  the  terms  "State 
agency"  and  "PCS"  shall  be  defined  as 
set  forth  in  section  271.2  of  this  chapter. 

(B)  Pursuant  to  7  CFR  3.34(c)(4)  and 
7  CFR  3.55(d),  the  Secretary  has 
determined  that  collection  of  interest, 
penalties  and  administrative  costs 
provided  at  7  CFR  3.65  is  not  in  the  best 
interests  of  the  United  States  and  hereby 
waives  collection  of  such  charges. 

(C)  In  addition  to  providing  the  right 
to  inspect  and  copy  Departmental 
records  as  specified  at  7  CFR  3.60(a),  the 
Secretary  shall  provide  copies  of  records 
relating  to  the  debt  in  response  to  timely 
requests.  For  a  request  to  be  timely,  PCS 
must  receive  it  within  30  calendar  days 
of  the  date  of  the  notice  of  intent. 

(D)  Pursuant  to  5  CFR  550.1104(d)(6). 
an  opportunity  to  estabfish  a  written 
repayment  agreement  provided  at  7  CFR 
3.61  shall  not  be  provided. 

(E)  The  notice  of  intent  for  PSP  salary 
offset  shall  comply  with  the 
requirements  of  the  Departmental  notice 
of  intent  which  are  set  forth  at  7  CFR 
3.55,  subject  to  the  following 
modifications: 

(1)  In  addition  to  the  statement  that 
the  debtor  has  the  right  to  inspect  and 
copy  Departmental  records  relating  to 
the  debt,  the  notice  of  Intent  shall  state 
that  if  timely  requested  by  the  debtor, 
the  Secretary  shall  provide  the  debtor 
copies  of  such  records.  It  shall  further 
advise,  as  required  by  7  CFR  3.60(a), 
that  to  be  timely  such  requests  must  be 
received  within  30  days  of  the  date  of 
the  notice  of  intent;  and 

(2)  The  statement  of  the  right  to  enter 
a  written  repayment  agreement 
provided  by  7  CFR  3.55(f)  shall  not  be 
included. 
***** 

Dated:  June  23, 1995. 
Ellen  Haas, 

Under  Secretary  for  Food,  Nutrition  and 
Consumer  Services. 
[PR  Doc.  95-15887  Filed  6-27-95;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  250 

[RalMsa  No.  35-26311.  File  No.  87-17-«2] 

RIN  323&-AF49 

Exemption  of  Issuance  and  Sale  of 
Cartain  Securities  by  Public  Utility  and 
Nonutillty  Subsidiary  Companies  of 
Registered  Public  Utility  Holding 
Companies;  Exemption  of  Acquisition 
by  Companies  in  a  Registered  Public 
Utility  Holding  Company  System  of 
Certain  Securities  of  Associate 
Companies;  Exemption  of  Capital 
Contributions  and  Open  Account 
Advances,  Without  Interest,  by  Parent 
Companies  to  Subsidiary  Companies 

agency:  Securities  and  Exchange 

Commission. 

action:  Final  rule. 

SUMMARY:  The  Commission  is  amending 
rule  52,  which  exempts  certain 
financing  transactions  involving  the 
seciirities  of  the  public  utility  subsidiary 
companies  of  a  registered  pubhc  utility 
holding  company  from  the  requirement 
of  prior  Commission  approval  under  the 
Public  Utility  Holding  Company  Act  of 
1935  ("Act").  As  amended,  the  rule  will 
exempt  certain  additional  types  of 
securities,  and  will  exempt  the  issuance 
and  sale  of  certain  types  of  securities  of 
nonutility  subsidiary  companies  of  a 
registered  holding  company  in 
connection  with  routine  financing 
transactions.  The  Commission  is  also 
amending  rule  45(b)(4)  to  exempt  from 
the  requirement  of  prior  Conunission 
authorization  under  section  12(b)  of  the 
Act  and  rule  45(a)  all  capital 
contributions  and  open  account 
advances  by  a  parent  company  to  its 
subsidiary  company.  These 
amendments  are  intended  to  eliminate 
unnecessary  regulatory  and  paperwork 
burdens  associated  with  seeking 
Conunission  approval  for  routine 
financings  by  registered  holding 
companies  and  their  subsidiary 
companies. 

EFFECTIVE  DATE:  June  28,  1995.  These 
amended  rules  are  substantive  rules  that 
grant  an  exemption  or  relieve 
restrictions.' 

FOR  FURTHER  INFORMATION  CONTACT: 
William  C.  Weeden,  Associate  Director. 
Joanne  C.  Rutkowski,  Assistant  Director, 
or  Bonnie  Wilkinson,  Staff  Attorney,  all 
at  (202)  942-0545.  Office  of  Public 
Utility  Regulation,  Division  of 
Investment  Management.  Seciuities  and 


Exchange  Commission,  450  Fifth  Street. 
NW,  Washington.  DC  20549. 
SUPPLEMENTARY  INFORMATKM:  Rule  52 
(17  CFR  250.52)  exempts  from  the 
requirement  of  prior  Commission 
approval  imder  section  6(a)  the  issuance 
and  sale  of  certain  specified  types  of 
securities  by  a  public  utility  subsidiary 
of  a  registered  holding  company,  subject 
to  the  terms  and  conditions  of  the  rule. 
Rule  52  also  exempts  from  the 
requirement  of  prior  Commission 
authorization  under  section  9(a)  the 
acquisition  by  a  parent  holding 
company  of  the  securities  issued  by  an 
existing  public  utility  subsidiary 
pursuant  to  the  rule.  The  Commission  is 
amending  rule  52  to  broaden  the  types 
of  debt  securities  that  may  be  issued  in 
reliance  upon  the  exemption  and  to 
make  the  exemption  available  to 
nonutility  subsidiaries  of  a  registered 
holding  company  in  connection  with 
routine  financing  transactions.  The 
Conunission  is  also  amending  rule  45 
(17  CFR  250.45)  to  exempt  from  the 
requirement  of  prior  Commission 
authorization  under  section  12(b)  of  the 
Act  and  rule  45(a)  capital  contributions 
and  open  account  advances  by  a  parent 
company  to  its  subsidiary  companies. 
The  Commission  proposed  these 
amendments  by  release  issued  on  July  7, 
1992.2 

In  a  companion  release  pubUshed 
today  in  the  Federal  Register,  the 
Commission  is  inviting  public  comment 
on  a  further  amendment  to  rule  52  that 
would  extend  the  exemption  to  all  types 
of  securities  issued  in  connection  with 
routine  financing  transactions,  provided 
that  the  conditions  of  the  rule  are  met. 
The  Conunission  is  also  proposing  a 
conforming  change  to  rule  45. 

Discussion 

Rule  52  exempts  fi^om  the  requirement 
of  prior  Commission  authorization 
under  section  6(a)  the  issue  and  sale  of 
certain  specified  types  of  securities  by 
public  utiUly  subsidiary  companies  of 
registered  holding  companies.  ^  The  rule 


also  exempts  from  the  requirement  of 
prior  Commission  authorization  under 
section  9(a)(1)  the  acquisition  by  a 
company  in  a  registered  system  of  any 
securities  issued  by  an  existing  public 
utility  subsidiary  pursuant  to  the  rule.* 

At  present,  the  rule  applies  only  with 
respect  to  the  issuance  of  common 
stock,  preferred  stock,  mortgage  bonds 
and  notes  issued  to  a  parent  holding 
company,  where  the  interest  rate  and 
maturity  date  of  the  note  is  designed  to 
parallel  a  debenture  or  preferred  stock 
issued  by  the  parent.  The  issue  and  sale 
of  such  securities  must  be  solely  for  the 
piupose  of  financing  the  business  of  the 
public  utility  company,  and  the  relevant 
state  commission  must  have  expressly 
authorized  the  financing  transactions. 

Rule  45  prohibits  registered  holding 
companies  and  their  subsidiaries  iroia 
lending  or  extending  credit  to, 
indemnifying,  or  making  any  donation 
or  capital  contribution  to  a  company  in 
the  same  holding  company  system, 
except  in  specified  circumstances.*  The 
rule  provides  exceptions  from  the 
general  provision,  including  an 
exception  under  rule  45(b)(4)  for  capital 
contributions  or  open  account  advances 
without  interest  to  any  subsidiary  in  an 


"  5  U.S.C  553(dMl). 


»  Holding  Co.  Act  Release  No.  25574  (July  7. 
1992),  57  FR  31156  (July  14,  1992)  ("Proposing 
Release"). 

'  Section  6(a)  requires  Conunission  approval 
under  the  standards  of  section  7  for  the  issue  and 
sale  of  any  security  of  a  registered  holding  company 
or  its  subsidiary  company. 

Section  6(b)  authorizes  the  Commission  to 
exempt  from  the  requirements  of  section  6(a): 

the  issue  or  sale  of  any  security  by  any  subsidiary 
company  of  a  registered  holding  company,  if  the 
issue  and  sale  of  such  security  are  solely  for  the 
purpose  of  Tmancing  the  business  of  such 
subsidiary  company  and  have  been  expressly 
authorized  by  the  State  commission  of  the  State  in 
which  such  subsidiary  company  is  organized  and 
doing  business. 

Congress  intended  "to  exempt  the  issue  of 
securities  by  subsidiary  companies  in  cases  where 


holding  company  abuses  are  unlikely  to  exist."  H.R. 
Conf.  Rep.  No.  1903.  74th  Cong.,  1st  Sess.  66-67 
(1935).  See  generally  Holding  Co.  Act  Release  No. 
25058  (Mar.  19.  1990).  55  FR  11362  (Mar.  28.  1990) 
(adopting  rule  52),  and  Holding  Co.  Act  Release  No. 
25573  (July  7.  1992).  57  FR  31120  (July  14.  1992) 
(amending  rule  52). 

■•  Section  9(a)(1)  in  pertinent  part  requires  prior 
approval  under  the  standards  of  section  10  for  an 
acquisition  of  securities  by  a  registered  holding 
company  or  its  subsidiary  company.  Section  9(c)(3) 
provides  a  limited  exception  from  this  requirement 
for  the  acquisition  of: 

such  commercial  paper  and  other  securities, 
within  such  limitations,  as  the  Commission  may  by 
rules  and  regulations  or  order  prescribe  as 
appropriate  in  the  ordinary  course  of  business  of  a 
registered  holding  company  or  subsidiary  company 
thereof  and  as  not  detrimental  to  the  public  interest 
or  the  interest  of  investors  or  consumers. 

The  exemption  under  rule  52  does  not  apply  to 
the  issuance  of  securities  to  form  a  new  public 
utility  subsidiary  of  a  registered  holding  company. 
See  rule  52(c). 

>  Rule  45  was  adopted  under  section  12(b),  which 
provides  that: 

It  shall  be  unlawful  for  any  registered  holding 
company  or  subsidiary  company  thereof,  by  use  of 
the  mails  or  any  means  or  instrumentality  of 
interstate  commerce,  or  otherwise,  directly  or 
indirectly,  to  lend  or  in  any  manner  extend  its 
credit  to  or  indemnify  any  company  in  the  same 
holding-company  system  in  contravention  of  surJi 
rules  and  regulations  or  orders  as  the  Commission 
deems  necessary  or  appropriate  in  the  public 
interest  or  for  the  protection  of  investors  or 
consumers  or  to  prevent  the  circumvention  of  the 
provisions  of  this  title  or  the  rules,  regulations,  or 
orders  thereunder. 

Rule  45(a]  requires  the  Tiling  of  a  declaration  and 
an  order  of  the  Commission  permitting  the 
declaration  to  become  effective  in  order  for  a 
registered  holding  company  or  its  subsidiary  to 
engage  in  these  transactions. 


aggregate  amount  of  up  to  $50,000  in 
any  calendar  year,  after  deducting 
payments  during  the  year. 

On  July  7. 1992,  the  Commission 
proposed  amendments  to  rules  52  and 
45(b)(4)  under  the  PubUc  Utility 
Holding  Company  Act  of  1935  (15 
U.S.C.  79  et  seq.).6  The  amendments 
would  (a)  broaden  the  types  of  debt 
securities  that  may  be  issued  by  public 
utility  subsidiaries  in  reliance  upon  rule 
52,  (b)  extend  the  exemption  under  rule 
52  to  nonutiUty  subsidiaries  of 
registered  holding  companies,  (c)  revise 
the  conditions  of  rule  52  applicable  to 
intrasystem  loan  transactions,  and  (d) 
remove  the  annual  dollar  limitation 
from  rule  45(b)(4). 

The  Commission  received  comments 
submitted  by  or  on  behalf  of  seven 
registered  holding  companies  ^  and  by 
the  Council  of  the  City  of  New  Orleans 
and  the  National  Association  of 
Regulatory  Utility  Commissioners 
("NARUC").  While  the  registered 
holding  companies  generally  support 
adoption  of  the  proposed  amendments. 
New  Orleans  and  NARUC  generally 
oppose  the  amendments.  New  Orleans 
urged  that,  in  the  event  the  amendments 
are  adopted,  several  additional 
conditions,  including  incorporation  of  a 
consolidated  debt/equity  ratio 
applicable  to  sales  of  securities  by 
nonutility  subsidiaries,  should  be 
included.  The  Commission  had  invited 
comment  on  the  need  for  such  a 
limitation  in  its  notice  of  proposed 
rulemaking.  The  objections  of  New 
Orleans  and  NARUC  are  discussed  in 
greater  detail  in  section  5,  below. 

1.  Issue  and  Sale  of  Securities  by  Public 
Utility  Subsidiaries 

Rule  52  currently  exempts  the  issue 
and  sale  by  a  public  utility  subsidiary  of 
any  common  stock,  preferred  stock, 
mortgage  bond  or  note  issued  to  a  parent 
holding  company.  The  rule  currently 
has  limited  usefulness.  With  respect  to 
intrasystem  loan  transactions,  the 
exemption  is  available  only  for  notes 
issued  to  a  parent  holding  company 
with  interest  rates  and  maturity  dates 
that  parallel  those  of  the  holding 
company's  debentures  or  preferred 
stock.  This  condition  prevents  the  use  of 
the  exemption  in  cormection  with  other 
common  forms  of  intrasystem  financing. 


such  as  unsecured  short-term  and  long- 
term  loans,  money  pool  arrangements, 
and  the  like,  the  terms  of  which  are  not 
matched  to  an  actual  debenture  or 
preferred  stock  issued  by  the  acquiring 
company.^  In  addition,  because  none  of 
the  registered  electric  utility  holding 
companies  currently  issues  debentures 
and  preferred  stocks,  their  subsidiaries 
do  not  benefit  from  the  exemption  at  all 
in  connection  with  down-stream  loans. 
The  Commission  proposed  to  amend  the 
rule  to  extend  the  exemption  to  all  types 
of  debt  instruments,  including  bonds, 
notes  and  other  forms  of  indebtedness 
issued  by  the  subsidiary,  having  interest 
rates  and  maturities  designed  to  parallel 
the  effective  cost  of  capital  of  the 
purchaser.'  All  of  the  holding 
companies  submitting  comments 
support  a  change  that  would  extend  the 
benefits  of  rule  52  tc  all  types  of 
indebtedness. 

The  Commission  believes  it  is 
appropriate  to  expand  the  exemption  of 
rule  52  to  include  all  types  of  debt 
securities '°  that  may  be  issued  by  utility 
subsidiaries,  as  proposed.  The 
Commission  believes  that  this  expanded 
exemption  is  appropriate  in  view  of  the 
continuing  requirement  of  express 
approval  by  the  state  commission  of  the 
state  in  which  the  public  utility  is 
organized  and  doing  business.  In  1935, 
few  states  exercised  jiuisdiction  over 
pubhc  utility  financing.  Today,  most  do, 
although  the  extent  of  such  jiuisdiction 
varies  greatly."  Rule  52  wrill  not  apply 
to  utiUty  financings  if  a  state  does  not 


"  See  the  Proposing  Release. 

'  The  registered  holding  companies  submitting 
comments  were  American  Electric  Power  Company, 
Inc.,  Allegheny  Power  System,  Inc.  ("APS"). 
Consolidated  Natural  Gas  Company  ("CNG"), 
Central  and  South  West  Corporation  ("CSW"), 
Eastern  Utilities  Associates,  General  Public  Utilities 
Corporation  ("GPU"),  and  New  England  Electric 
System. 


'As  noted  in  the  Proposing  Release,  the  omission 
of  common  intrasystem  financing  transactions  is  of 
particular  concern  to  the  registered  gas  systems. 
Unlike  registered  electric  systems,  these  systems 
typically  issue  and  sell  debt  to  the  public  at  the 
parent  company  level  and  fund  their  subsidiaries' 
operations  by  means  of  capital  contributions,  open 
account  advances,  money  pool  arrangements, 
purchases  of  common  stock,  and  shori-  and  long- 
term  loans. 

">  The  Commission  noted  that  it  has  permitted 
numerous  declarations  to  become  effective  for  the 
issuance  and  sale  of  such  securities  on  this  basis. 
See,  e.g..  Consolidated  Natural  Gas  Co.,  Holding  Co. 
Act  Release  No.  25339  (June  28.  1991).  49  SEC 
Docket  449  (July  16. 1991),  and  Holding  Co.  Act 
Release  No.  25110  (June  29,  1990),  46  SEC  Docket 
1124  (July  17,  1990)  (cost  to  subsidiaries  of 
borrowing  from  parent  registered  holding  company 
tied  to  Federal  Funds'  rate  for  short-term  debt  and 
published  bond  index  for  long-term  debt). 

'°In  the  Proposing  Release,  the  Commission 
sought  conunent  on  whether  rule  52  should  be 
extended  to  cover  guaranties.  However,  the  rule  as 
amended  today  will  specifically  exclude  guaranties. 
As  discussed  below,  the  Commission  is  requesting 
comment  in  a  companion  release  to  be  published 
today  on  the  question  of  whether  rule  52  should  be 
furiher  amended  to  cover  issuance  of  all  types  of 
securities,  including  guaranties. 

'  >  See  National  Association  of  Regulatory  Utility 
Commissioners  Compilation  of  Utility  Regulatory 
Policy  in  the  United  States  and  Canada.  1993-94 
Compilation  (NARUC  1994),  Tables  59A  and  B 
(state  jurisdiction  with  respect  to  the  issue  and  sale 
of  securities  by  public-utilities). 


regulate  financing,  nor  to  a  utility  in  a 
state  which  regulates  securities  »iles 
generally  if  such  state  chooses  not  to 
regulate  a  particular  type  of  security, 
such  as  short-term  debt.  CSW  and  CNG 
ask  the  Commission  to  interpret  section 
6(b)  to  permit  an  extension  of  the 
exemption  imder  nile  52  to  utiUty  debt 
issuances  where  the  relevant  state 
government  has  determined  that  such 
issuances  need  not  be  reviewed  by  the 
state  utility  commission.  Similarly,  GPU 
suggests  an  expansion  of  rule  52  to 
guaranties  issued  by  a  holding  company 
where  no  state  commission  approval  is 
required.  The  Commission  declines  to 
adopt  these  suggestions,  as  section  6(b) 
does  not  appear  to  offer  a  basis  for  such 
action. 

In  proposing  the  amendment  to  rule 
52.  the  Commission  contemplated  that 
the  effective  cost  of  capital  for  debt 
securities  which  have  recently  been 
issued  by  the  purchasing  associate 
company  will  be  the  coupon  rate  of 
interest  plus  all  expenses,  including,  but 
not  limited  to,  imderwriters' 
compensation,  discounts,  and  fees  and 
commissions  associated  with  the  issue 
and  sale  of  such  debt;  and  that,  in  the 
event  the  purchasing  associate  company 
has  not  recently  issued  debt  securities, 
the  effective  cost  of  capital  may  be  tied 
to  an  appropriate  index  such  as.  but  not 
limited  to.  the  Federal  Funds'  rate  or  a 
published  bond  index.  The  Commission 
invited  comment  on  whether  other 
factors  should  be  considered  in 
determining  the  effective  cost  of  capital 
of  the  purchasing  associate  company. 

APS  suggests  that  filing  fees,  listing 
fees,  counsel  and  accoimtants'  fees.  Blue 
Sky  survey  fees,  and  transfer  agent  fees 
should  also  be  considered.'^  The 
Commission  agrees  that  all  ordinary  and 
necessary  costs  of  a  debt  offering  should 
be  considered. 

C!NG  recommends  that  the 
Commission  permit  use  of  an 
appropriate  index  to  determine  the 
effective  cost  of  capital  if  the  associate 
company  has  issued  debt  securities  in 
circumstances  where  the  financing 
terms  are  not  comparable  to  the  terms  of 
the  intrasystem  loan."  We  believe  that 
the  language  of  the  final  rule  is  fiexible 
enough  to  permit  use  of  a  published  rate 
or  index  in  these  circumstances. 

2.  Issue  and  Sale  of  Securities  by 
Nonutility  Subsidiaries 

In  the  Proposing  Release,  the 
Commission  noted  the  large  volume  of 
debt  securities  sold  by  nonutility 
subsidiaries  of  registered  holding 
compaiues.  The  Commission  proposed 


'JAPS  at  1. 
"CNG  at  2. 
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to  amend  rule  52  to  encompass 
nonutility  as  well  as  utility  subsidiaries. 
So  doing,  the  Commission  noted  that 
absent  further  amendment  of  the  rule, 
routine  gas  intrasystem  financings 
would  remain  subject  to  the 
reauirement  of  prior  approval.'* 

Section  6(b)  provides  that  the 
Commission  shall  exempt  the  issue  and 
sale  of  a  security  of  a  nonutility 
subsidiary  of  a  registered  holding 
company  for  the  purpose  of  financing 
the  subsidiary's  business,  subject  to 
such  terms  and  conditions  as  the 
Commission  deems  appropriate  in  the 
public  interest  or  for  the  protection  of 
investors  or  consumers.  In  enacting 
section  6(b),  Congress  intended  the 
Commission  "to  exempt  the  issue  of 
securities  by  subsidiary  companies  in 
cases  where  holding  company  abuses 
are  unlikely  to  exist.  •* 

In  the  past,  the  Commission  has 
nanted  exemptions  for  nonutility 
financings  by  order  on  a  case-by-case 
basis.  The  Commission,  in  1989.  also 
considered  an  exemption  by  rule  for 
such  financings.  In  the  release 
proposing  the  original  rule  52,  the 
Commission  deferred  action,  citing  its 
concern  "with  the  adverse 
consequences  that  potential  growth  of 
debt  in  the  nonutility  subsidiary 
companies  could  have  for  the  holding- 
company  system  and  the  public  utility 
subsidiaries."  '* 

Ouj  experience  since  that  time 
suggests  to  the  Commission  that  a  case- 
by-case  approach  to  nonutility 
financings  is  no  longer  necessary.  In 
addition,  the  extensive  reporting 
requirements  imposed  on  registered 
holding  company  systems  by  the  Act 
and  other  federal  securities  laws,  and 
the  level  of  scrutiny  of  reporting 
companies  by  investors  and  by  the 
financial  commimity  suggest  that  the 
rule  may  appropriately  encompass 
nonutility  as  well  as  utility  subsidiaries. 
All  of  the  registered  holding  companies 
submitting  comments  support 
expansion  of  the  rule  to  exempt  routine 
nonutility  subsidiary  financings. 

GPU.  noting  the  widespread  use  of 
partnership  interests  and  other  types  of 
securities  in  nonutility  financing, 
particularly  in  the  context  of  project 
finance,  recommends  the  inclusion  of 
such  securities  in  rule  52(b).'''  Because 


the  Commission  is  proposing  a  further 
amendment  to  rule  52  to  extend  the 
exemption  of  the  rule  to  all  types  of 
securities  issued  by  subsidiary 
companies  of  a  registered  holding 
company,  so  long  as  the  other 
conditions  of  the  rule  are  met,  we  do  not 
think  it  necessary  to  address  the  stat\is 
of  partnership  interests  separately  at 
this  time." 

In  the  Proposing  Release,  the 
Commission  invited  comment  on 
whether,  to  avoid  excess  leveraging,  the 
availability  of  the  exemption  for 
security  issuances  of  nonutility 
subsidiaries  should  be  conditioned 
upon  a  requirement  that  an  issuance  not 
cause  the  consolidated  debt/equity  ratio 
of  the  holding  company  system  to 
exceed  65/30."  None  of  the 
commenting  holding  companies  support 
such  a  measure.  Most  observe  that 
market  forces  affecting  the  parent 
holding  company's  common  stock,  as 
well  as  the  desire  to  maintain  credit 
quality  ratings  on  public  utility  debt, 
will  effectively  deter  management  from 
over-leveraging  the  holding  company 
capital  structure.** 

GPU  notes  that  financing  of 
independent  power  project  subsidiaries 
is  typically  non-recourse  to  other 
companies  in  the  holding  company 
system,  so  that  including  such  debt  in 
a  consolidated  capitalization  ratio 
would  overstate  the  exposure  of  the 
registered  system.  GPU  also  states  that 
the  use  of  a  consolidated  debt/equity 
ratio  would  not  be  consistent  with  the 
Commission's  approval  of  higher  debt 
ratios  in  numerous  project  financing 
applications.^'  New  Orleans,  however, 
supported  by  NARUC.  believes  that 
such  a  consolidated  capitalization  ratio 
is  necessary  if  proposed  rule  52(b)  is 


*'The  Commission  noted  that  the  nonutility 
operations  of  registered  gas  holding  companies  rival 
in  size  the  utility  operations,  largely  because  the 
Act  does  not  include  transmission  assets  in  the 
definition  of  a  gas  utility  company. 

"  H.  R.  Conf.  Rep.  No.  1903.  74th  Cong.,  1st  Sess. 
66-67  (1935). 

<*HoldingCo.  Act  Release  No.  24891  (May  17. 
1989).  54  FR  22314  (May  23. 1989)  (proposing  rule 
52). 

"GPU  at  3. 


"Filings  with  the  Commission  to  date  suggest 
that  the  kinds  and  types  of  securities  issued  by 
nonutility  subsidiaries,  such  as  independent  power 
subsidiaries,  will  vary  more  than  those  issued  by 
public  utility  subsidiaries. 

'*The  Commission  noted  that  this  condition  is 
drawn  from  section  7(d)(1).  which  requires  the 
Commission,  in  reviewing  an  issuance  of  securities, 
to  consider  whether  the  security  is  reasonably 
adapted  to  the  security  structure  of  the  company 
issuing  the  security  and  the  other  companies  in  the 
registered  holding  company  system.  Under  that 
section,  the  Commission  generally  has  required  a 
registered  holding  company  system  and  its  public 
utility  subsidiaries  to  maintain  a  65/30  debt/ 
common  equity  ratio,  the  balance  generally  being 
preferred  equity.  Such  a  debt/equity  capitalization 
requirement  was  included  in  rule  52.  as  originally 
adopted,  ai  applied  to  securities  issued  by  public 
utility  subsidiaries,  but  was  eliminated  in  1992. 

"The  Commission  also  notes  the  emphasis 
placed  upon  these  considerations  in  many 
conunents  received  in  response  to  our  request  for 
comment  concerning  the  modernization  of 
regulation  under  the  Act.  See  Holding  Co.  Act 
Release  No.  26153  (Nov.  2. 1994),  59  FR  55573 
(Nov.  8.  1994). 

»' GPU  at  3-4. 


adopted,  which,  as  previously 
indicated,  these  commenters  oppose. 

Total  investment  by  registered 
holding  companies  in  nonutility 
subsidiaries,  to  date,  has  not  been 
significant  in  amoimt.  As  of  December 
31, 1994.  the  registered  holding 
companies  had  invested  only  $1.1 
billion  (1.4%  of  over  $80  biUion  of  total 
capitalization)  in  all  energy-related 
businesses,  exclusive  of  exempt 
wholesale  generators,  foreign  utility 
companies  and  gas  holding  company 
transportation  and  supply  operations. 

The  Commission  has  concluded  that 
it  is  unnecessary  to  condition  an 
exemption  under  rule  52(b)  upon  the 
maintenance  of  a  consoUdated  debt/ 
equity  ratio  of  65/30.^2  We  agree  with 
the  arguments  of  the  holding  com{>anies 
in  this  respect.  We  also  note  that  the 
Commission  will  continue  to  have 
jurisdiction  over  securities  sales  by 
registered  holding  companies.  The 
Commission  will  thus  be  able  to 
monitor,  on  a  continuing  basis,  the 
effects  of  holding  company  financing  on 
the  consolidated  capital  structtire  of  the 
registered  system. 

Because  rule  52(c)  currently  exempts 
only  acquisitions  of  seciudties  issued 
and  sold  by  a  public  utility  subsidiary, 
the  Commission  proposed  to  amend  rule 
52  to  extend  the  exemption  to 
acquisitions  of  securities  of  nonutility 
subsidiaries  as  well.  The  Commission  is 
adopting  the  proposed  amendment. 
Paragraph  (c)  of  die  rule,  with  this 
change,  becomes  paragraph  (d). 

In  a  separate  release,  the  Commission 
is  today  seeking  comment  on  a  rule  that 
would  allow  registered  holding 
companies  to  diversify  through  new  or 
existing  subsidiaries  into  certain 
categories  of  "energy-related" 
businesses,  subject  to  financial  and 
other  limitations.  In  this  cotmection,  the 
Commission  intends  to  revisit  rule  52(d) 
to  conform  or  limit  its  scope. 

3.  Capital  Contributions  and  Open 
Account  Advances,  Without  Interest,  to 
Subsidiary  Companies 

Rule  52,  as  amended,  does  not 
provide  an  exemption  for  certain  other 
common  intrasystem  financing 
transactions.  For  example,  a  capital 
contribution  from  a  registered  holding 
company  to  any  of  its  subsidiary 
companies  is  regulated  as  an 
intercompany  loan  imder  section  12(b) 


and  rule  45.^  Open  account  advances 
that  do  not  bear  interest  are  also  subject 
to  these  provisions. 

To  faalitate  these  transactions,  the 
Commission  proposed  to  amend  rule 
45(b)(4).  which  exempts  up  to  $50,000 
in  capital  contributions  and  open 
account  advances,  without  interest, 
made  to  any  subsidiary  during  a 
calendar  year,  to  remove  the  dollar 
limitation  of  the  rule."  All  of  the 
registered  holding  companies 
submitting  comments  support  this 
change.  New  Orleans  proposes  that,  if 
rule  45(b)(4)  is  amended,  it  should 
exempt  capital  contributions  or  open 
account  advances  subject  to  an  aggregate 
limitation  of  $1,000,000  per  year. 

As  the  Commission  noted  in  the 
Proposing  Release,  the  legislative 
history  of  the  Act  makes  clear  that  the 
Congress,  while  concerned  with  holding 
company  abuses,  recognized  that 
"(djown-stream  loans  *  •  *  may  be 
legitimate  sources  of  credit  *  *  '."and 
concluded  that  "the  subject  is  one  in 
which  the  rule-making  power  of  the 
Commission  is  required  to  meet  a  host 
of  varying  circiunstances."  "  Capital 
contributions  and  open  account 
advances,  without  interest,  are  routine 
transactions  which  serve  to  transfer 
funds  boxn  the  parent  to  its  subsidiary. 
The  amoimts  and  types  of  securities 
issued  by  any  registered  holding 
company,  which  remain  subject  to  prior 
approval  by  the  Commission,  must  be 
justified  by  reference  to  the  need  for 
capital  infusions  by  its  subsidiaries, 
both  utility  and  nonutility.  Financing 
requests  must  be  supported  by  capital 
budget  projections  covering  the 
authorization  period.  The  Commission 
believes  that  its  ability  to  supervise 
intrasystem  financing  through  these 
means  will  not  be  compromised  by 
removal  of  the  dollar  limitation  in  rule 
45(b)(4).  Accordingly,  the  Commission 
declines  to  incorporate  an  aggregate 
dollar  limitation  in  the  rule  as 
adopted.26 


a  As  in  the  case  of  a  debt  instrument  issued  by 
a  public  utility  subsidiary  pursuant  to  the  rule,  the 
interest  rates  and  maturity  dates  of  any  debt 
security  issued  by  a  nonutility  subsidiary  to  an 
associate  company  would  be  required  to  parallel  the 
effective  cost  of  capital  of  the  associate  company. 
See  the  discussion  supra,  at  6-7,  8-9. 


°  Section  12(b)  and  rule  45(a)  generally  require 
prior  Commission  approval  for  a  registered  holding 
company  or  its  subsidiary  company  to  "lend  or  in 
any  manner  extend  its  credit  to  or  indemnify  any 
company  in  the  same  holding-company  system." 

''Rule  45(b)(4)  exempts  "jcjapital  contributions 
or  open  account  advances,  without  interest,  to  any 
subsidiary:  Provided.  That  after  giving  eSect  to  the 
transaction  the  total  net  amount  which  such 
subsidiary  will  have  received  during  the  calendar 
year  as  a  result  of  such  transactions  will  not  exceed 
S50.000  (after  deducting  payments  during  the  year 
regardless  of  the  date  of  the  advances)."  The  rule 
contained  the  S50,000  limitation  when  adopted  in 
1941.  Holding  Co.  Act  Release  No.  2694  (Apr.  21, 
1941). 

»S.  Rep.  No.  621,  74th  Cong.,  Ist  Sess.  34-5 
(1935). 

'^We  also  intend  to  revisit  rule  4S(b)(4)  in  the 
context  of  any  rulemaking  on  nonutility 
diversification. 


4.  Issuance  of  Other  Securities 

Finally,  the  Commission  sought 
comment  on  whether  the  amendments 
to  rules  45  and  52  should  be  extended 
to  exempt  financing  transactions 
involving  other  securities,  in  particular, 
guaranties  of  debt  securities  issued  by 
other  subsidiary  companies.^''  Because 
guaranties  are  securities  under  the 
Act,^  their  issuance  and  sale  are  subject 
to  the  declaration  requirement  of  section 
6,  unless  exempted  under  section  6(b). 
At  present,  rule  52  does  not  extend  to 
the  issuance  and  sale  of  guaranties. 

In  addition,  the  guaranty  by  a 
subsidiary  company  of  debt  securities 
issued  by  another  subsidiary  company 
is  subject  to  section  12(b)  and  rule  45 
thereunder.  Rule  45.  with  exceptions 
not  relevant  here,  prohibits  the  issuance 
of  guaranties  by  a  subsidiary  company 
without  the  fiUng  of  a  declaration.^^ 

As  previously  indicated,  we  are 
publishing  a  companion  release  inviting 
comment  on  a  further  amendment  to 
rule  52  to  exempt  the  issuance  of  all 
types  of  securities.  Accordingly,  there  is 
no  need  to  address  guaranties  separately 
at  this  time. 

5.  Comments  by  the  City  of  New  Orleans 
and  NARUC 

New  Orleans  opposes  any  expansion 
of  the  exemptions  from  the 
Commission's  pre-approval  requirement 
for  financings  provided  by  rules  45(b)(4) 
and  52  which,  the  city  contends,  would 
"widen  the  existing  regulatory  gap 
between  federal  and  state  and  local 
regulators."  *  New  Orleans  urges  that,  if 
the  amendments  are  adopted,  several 
additional  conditions  need  to  be 
incorporated.  (Dertain  of  these  additional 
conditions,  or  limitations  on  the 
availability  of  the  exemptions,  have 
been  discussed  above.  New  Orleans 
states  that  these  conditions  are  generally 
necessary  to  protect  public  utility 
subsidiaries  of  registered  holding 
companies  and  their  customera  from  the 
financial  ejects  of  financing 
transactions,  particularly  in  the  context 
of  nonutility  ventures  that  are  not 
otherwise  subject  to  effective  state 
oversight. 

During  the  notice  period  inviting 
comment  on  the  proposed  amendments 
to  rules  45(b)(4)  and  52.  Congress 
passed  the  Energy  Policy  Act  of  1992.3' 


^Section  12(a)  prohibits  the  guaranty  by 
subsidiary  companies  of  debt  issued  by  a  registered 
holding  company. 

^See  section  2(a)(16)  (definition  of  security). 

"At  present,  rule  4S(b)(6)  exempts  certain 
guaranties  "in  the  ordinary  course  of  business."  The 
rule  by  its  terms  does  not  apply  to  a  guaranty  of 
a  subsidiary's  indebtedness  for  borrowed  money. 

^New  Orleans,  Executive  Summary,  at  4-5. 

»'  P.L.  102-486,  106  SUt  2776  (1992). 


Title  Vn  of  the  Energy  Policy  Act 
amended  the  Act  to  permit  investments 
by  registered  holding  companies  in 
"exempt  wholesale  generators" 
("EWGs")  and  "foreign  utility 
companies"  ("FUCOs").  defined  in  new 
sections  32  and  33,  respectively.'^ 
Those  sections  exempt  EWGs  and 
FUCOs  from  all  provisions  of  the  Act. 
including  sections  6(a),  7  and  12(b). 
which  would  otherwise  apply  to 
securities  and  guaranties  issued  and 
sold  by  such  entities.  However,  these 
sections  do  not  exempt  issuance  and 
sale  of  seciuities  by  a  registered  holding 
company  in  cases  where  the  proceeds 
wiU  be  used  for  EWG  or  FUCO 
investments,  and  these  financing 
transactions  continue  to  require 
Commission  approval  under  sections 
6(a)  and  7,  Under  section  32,  Congress 
directed  the  Commission  to  promulgate 
rules  with  respect  to  actions  which 
would  Ije  considered  to  "have  a 
substantial  adverse  impact  on  the 
financial  integrity  of  the  registered 
holding  company  system"  to  ensure  that 
actions  [e.g.,  financings,  guaranties,  etc.) 
by  any  registered  holding  company  in 
respect  of  EWGs  would  not  have  any 
adverse  impact  on  any  utility  subsidiary 
or  its  customers  or  on  effective  state 
regulation.''  Similarly,  under  section 
33.  Congress  directed  the  Commission 
to  promulgate  rules  regarding  registered 
holding  companies'  acquisitions  of 
interests  in  FUCOs  which  shall  provide 
for  the  protection  of  the  customers  of 
associate  public  utility  companies  and 
the  financial  integrity  of  the  holding 
company  system.^ 

The  Commission  had  not  yet  initiated 
the  rulemaking  e^ort  under  new 
sections  32  and  33  when  it  proposed  the 
additional  amendments  to  rules  45(b)(4) 
and  52.  In  part  for  that  reason.  NARUC 
and  New  (Orleans  both  urged  the 
Commission  to  delay  any  action  on  the 
proposed  rules  pending  development  of 
consumer  protection  measures  in  the 
broader  context  of  investments,  in  EWGs 
and  FUCOs,  which,  for  purposes  of  the 


>2  An  EWG  is  defined  in  section  32(a)  of  the 
Holding  Company  Act  as  any  person  determined  by 
the  Federal  Energy  Regulatory  Commission  to  be 
engaged  exclusively  in  the  business  of  owning  and/ 
or  operating  all  or  pari  of  one  or  more  bcilities  that 
are  used  for  the  generation  of  electric  energy, 
exclusively  for  sale  at  wholesale  or  leased  to  a 
utility,  and  selling  electric  energy  at  wholesale.  A 
FDCO  is  defined  in  section  33(a)  as  any  person  that 
owns  or  operates  facilities  outside  the  United  States 
used  for  the  generation,  transmission  or  distribution 
of  electric  energy  for  sale  or  for  the  distribution  at 
retail  of  natural  or  manufactured  gas,  that  darivw 
no  pari  of  its  income  from  such  utility  activitiat  in 
the  United  States  and  is  not  a  public  utility 
company  operating  in  the  United  States,  and  that 
provides  notice  to  the  Commission. 

"See  section  32(h)(6). 

**See  section  33(cHl). 
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Act,  are  nonutilities.  However,  since 
that  time,  several  related  rules  have 
been  promulgated  under  the  new 
provisions,  and  others  are  pending." 
Those  rules  were  intended  to  carry  out 
the  Congressional  mandates  under 
sections  32  and  33.**  We  note  that  those 
rules  are  subject  to  a  pending  challenge 
by  NARUC  and  others." 

The  Qty  of  New  Orleans  recommends 
that  the  Commission  consider  the 
proposed  amendments  in  light  of  the 
Congressional  mandates  under  sections 
32  and  33.  We  do  not  believe  this 
measure  is  necessary.  As  indicated, 
those  provisions  exempt  EWGs  and 
FUCOs  from  all  provisions  of  the  Act. 
and  the  rules  adopted  under  those 
sections  are  intended  to  provide  a 
means  to  ensiu^  that  investments  by  the 
holding  company  and  activities  of  the 
exempt  subsidiaries  have  not  adversely 
affected  the  holding  company  or  its 
utility  customers.  The  proposed 
amendments  to  rules  45(b)(4)  ancf  52.  in 
contrast,  exempt  only  public  utiUty 
financing  that  has  been  reviewed  and 
approved  by  state  commissions,  and 
financing  by  nonutiUty  subsidiaries 
(other  than  EWGs  and  FUCOs)  that  is 
non-recourse  to  the  holding  company  or 
any  utility  subsidiary.  As  a  result,  the 
activities  exempted  by  the  proposed 
rule  amendments  are  not  nearly  so  far- 
reaching  as  the  EWG  and  FUCO 
provisions,  and  do  not  have  the  same 
need  for  additional  consumer 
protection.  Further,  and  this  distinction 
appears  critical,  the  acquisition  by  a 
registered  holding  company  of  an 
interest  in  a  new  nonutiUty  business, 
and  any  other  actions  related  thereto, 
such  as  the  organization  of  a  separate 
subsidiary  to  conduct  that  business,  the 
initial  capitalization  thereof, 
intrasystem  guaranties  and  any 
arrangements  for  the  sale  of  goods  and 
services  to  the  new  subsidiary,  are,  in 
the  absence  of  any  other  apphcable 
exemption,  subject  to  the  pre-approval 
process  required  under  applicable 
provisions  of  the  Act,  as  well  as  to 
ongoing  reporting  requirements  and 
other  requirements  of  the  Act  regarding 


"  See  Holding  Co.  Act  Release  No.  25886  (Sept. 
23.  1993).  58  FR  51488  (Oct.  1,  1993). 

^Rule  53  provides  standards  for  the  Commission 
to  determine  whether  to  approve  the  issue  or  sale 
of  a  security  by  a  registered  holding  company.  In 
cases  where  the  proceeds  of  the  financing  will  be 
used  to  acquire  an  EWG.  Rule  54  provides  that  the 
effect  of  EWG  and  FUCO  operations  on  the 
registered  system  will  not  be  considered  in 
determining  whether  to  approve  any  other 
transactions  under  the  Holding  Company  Act,  if  the 
standards  of  rule  53  are  satisfied.  17  CFR  250.53 
and  250.54. 

"National  Association  of  Begulatory  Utility 
Commissioners,  et  al.  v.  Securities  and  Exchange 
Commission,  U.S.  Court  of  Appeals  for  the  District 
of  Columbia  Circuit.  No.  93-1778. 


maintenance  of  books  and  records, 

audits,  inspections  and  the  like.  State 
commissions,  consumer  groups  and 
other  interested  parties  have  the 
opportunity  to  express  their  views 
regarding  the  likely  effects  of  nonutility 
ventures  on  consumers  and  other 
protected  interests  and  to  propose 
safeguards  appropriate  in  order  to 
protect  these  interests  in  connection 
with  this  pre-approval  process.'' 

In  addition  to  the  modifications  to  the 
proposed  rules  mentioned  elsewhere  in 
this  release,  New  Orleans  recommends 
that  the  rules,  if  adopted,  should  require 
prior  approval  of  a  holding  company's 
cost  of  capital  by  each  state  and  local 
commission  which  regulates  the  parent. 
The  Commission  imderstands  this 
request  to  involve  approval  by  a 
commission  in  each  of  the  states  in 
which  the  holding  company's  public 
utility  subsidiaries  operate. 3'  Because 
the  rules  do  not  exempt  holding 
company  financings  from  our  approval, 
we  see  no  useful  purpose  to  be  achieved 
by  requiring  a  multistate  determination 
of  a  holding  company's  cost  of  capital. 
The  Commission  is  specifically 
obligated  by  section  7(d)  to  consider  the 
reasonableness  of  the  fees,  commissions 
and  other  expenses  of  a  securities 
issuance  which  would  be  relevant  to  the 
determination  of  a  holding  company's 
effective  cost  of  capital  in  connection 
with  oin  consideration  of  any  holding 
company  financing  applications. 

New  Orleans'  suggestion  that  rule  52, 
as  proposed  to  be  amended,  also  be 
conditioned  upon  a  requirement  for 
state  commission  approval  in  every  state 
in  a  holding  company's  service  territory 
for  any  guaranty  is  likewise 
misplaced.**  As  previously  stated,  the 
rules  do  not  exempt  registered  holding 
companies  from  the  requirement  to 
obtain  Commission  approval  in 
connection  with  issuing  any  guaranty. 

In  summary,  we  do  not  believe  that 
the  proposed  amendments  to  rules 
45(b)(4)  and  52  will  compromise  our 
abiUty  to  protect  consumers  and 
investors,  and  we  do  not  find  that  the 
additional  conditions  and  restrictions 
proposed  by  New  Orleans  are  necessary 
for  this  purpose.  Wo  are  therefore 
adopting  the  proposed  amendments  to 
rules  45(b)(4)  and  52  substantially  in  the 
form  proposed. 

Conclusion 

The  Commission  believes  that  the 
registered  holding-company  systems 


^  Further,  the  amended  rules  do  not  create  any 
new  exemption  from  the  pre-approval  process  for 
guaranties  by  a  registered  holding  company  of  the 
securities  or  other  obligations  of  any  subsidiary. 

M New  Orleans  at  IS. 

*>  New  Orleans  at  16.  . 


should  have  a  greater  ability  to  engage 
in  routine  financings  without  the 
regulatory  burden  of  prior  Commission 
authorization,  and  that  this  may  be  done 
without  jeopardizing  the  interests  the 
Act  is  designed  to  protect.  The  rule 
amendments  adopted  today  are 
consistent  with  those  two  objectives. 

Regulatory  Flexibility  Act  Certification 

Pursuant  to  Section  605(b)  of  the 
Regulatory  Flexibility  Act,  5  U.S.C. 
605(b),  the  Chairman  of  the  Commission 
has  certified  that  the  proposed  amended 
rules  will  not,  if  adopted,  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  Commission  did  not  receive  any 
comments  with  respect  to  the 
Chairman's  certification. 

Costs  and  Benefits 

Amended  rule  52  will  substantially 
decrease  regulatory  compliance  costs  for 
the  registered  holding  companies.  In 
calendar  years  1993  and  1994, 122 
applications  would  not  have  been  filed, 
had  the  proposed  amended  rule  52  been 
in  place.  Estimated  savings  per 
application  would  have  been 
approximately  $30,000  including  the 
$2,000  filing  fee  per  application,  and 
related  legal,  accounting,  and 
management  costs.  Thus,  for  122 
applications  filed  in  calendar  years  1993 
and  1994,  the  aggregate  savings  would 
have  been  approximately  $3,660,000  or 
$1,830,000,  respectively,  per  year. 
Moreover,  the  reduction  in  Commission 
staff  hours  associated  with  reviewing 
and  analyzing  these  applications  would 
have  been  approximately  5,700  hours 
per  year  (2.5  staff  years).  The  only  cost 
to  the  registered  holding  companies  in 
complying  with  the  amended  rule  will 
be  the  cost  of  completing  a  Form  U-6B- 
2  after  the  issue  or  sale  of  any  security. 
It  is  estimated  that  approximately  one 
hour  will  be  required  to  complete  each 
form  at  an  estimated  cost  of  $100  per 
hour.  Assuming  61  financing 
applications  per  year,  the  cost  of 
compliance  reporting  would 
approximate  $6,100  per  year. 

Paperwork  Reduction  Act 

The  proposed  amended  rules  are 
subject  to  the  Paperwork  Reduction  Act 
of  1980  (44  U.S.C.  79  et  seq.)  and  have 
been  submitted  to  the  Office  of 
Management  and  Budget  for  approval  to 
use  them  through  July  31,  1997.  Final 
action  is  expected  by  Jime  23, 1995. 

Statutory  Authority 

The  Commission  is  amending  rules  45 
and  52  pursuant  to  sections  6,  9, 12  and 
20  of  the  Public  Utility  Holding 
Company  Act  of  1935. 
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List  of  Subjects  in  17  CFR  Part  250 

Electric  utilities,  Holding  companies. 
Natural  gas,  Reporting  and 
recordkeeping  requirements,  Securities. 

Text  of  Final  Roles 

For  the  reasons  set  forth  in  the 
preamble.  Part  250  of  chapter  II,  title  17, 
of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  250— GENERAL  RULES  AND 
REGULATIONS.  PUBLIC  UTILITY 
HOLDING  COMPANY  ACT  OF  1935 

1.  The  authority  citation  for  part  250 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  79c,  79f(b).  79i(c)(3), 
79t,  unless  otherwise  noted. 

2.  Section  250.45  is  amended  by 
revising  paragraph  (b)(4)  to  read  as 
follows: 

§  250.45  Loans,  extensions  of  credit, 
donations  and  capital  contributions  to 
associate  companies. 

*•••*■ 

(b)  Exceptions.  *  •  • 

(4)  Capital  contributions  or  open 
account  advances,  without  interest,  by  a 
company  to  its  subsidiary  company. 

•        •        •        •        • 

3.  Section  250.52  is  revised  to  read  as 
follows: 

§  250.52    Exemption  of  issue  and  ssle  of 
certain  securities. 

(a)  Any  registered  holding-company 
subsidiary  which  is  itself  a  public  utility 
company  shall  be  exempt  from  section 
6(a)  of  the  Act  (15  U.S.C.  79f(a))  and 


rules  thereunder  with  respect  to  the 
issue  and  sale  of  any  common  stock, 
preferred  stock,  bond,  note  or  other  form 
of  indebtedness,  of  which  it  is  the  issuer 
(excluding  any  guaranty  and  other  form 
of  assumption  of  liability  on  the 
obligations  of  another)  if: 

(1)  The  issue  and  sale  of  such  security 
are  solely  for  the  purpose  of  financing 
the  business  of  such  public  utility 
subsidiary  company: 

(2)  The  issue  and  sale  of  such  security 
have  been  expressly  authorized  by  the 
state  commission  of  the  state  in  which 
such  subsidiary  company  is  organized 
and  doing  business;  and 

(3)  The  interest  rates  and  maturity 
dates  of  any  debt  security  issued  to  an 
associate  company  are  designed  to 
parallel  the  effective  cost  of  capital  of 
that  associate  company. 

(b)  Any  subsidiary  of  a  registered 
holding  company  which  is  not  a  holding 
company,  a  public  utility  company,  an 
investment  company,  or  a  fiscal  or 
financing  agency  of  a  holding  company, 
a  pubUc  utility  company  or  an 
investment  company  shall  be  exempt 
fi-om  section  6(a)  of  the  Act  (15  U.S.C. 
79f(a))  and  rules  thereunder  with 
respect  to  the  issue  and  sale  of  any 
common  stock,  preferred  stock,  bond, 
note  or  other  form  of  indebtedness,  of 
which  it  is  the  issuer  (excluding  any 
guaranty  and  other  form  of  assumption 
of  liability  on  the  obligations  of  another) 
if: 

(1)  The  issue  and  sale  of  such  security 
are  solely  for  the  purpose  of  financing 
the  existing  business  of  such  subsidiary 
company;  and 


(2)  The  interest  rates  and  maturity 
dates  of  any  debt  security  issued  to  an 
associate  company  are  designed  to 
parallel  the  effective  cost  of  capital  of 
that  associate  company. 

(c)  Within  ten  days  after  the  issue  or 
sale  of  any  security  exempt  under  this 
section,  the  issuer  or  seller  shall  file 
with  the  Commission  a  Certificate  of 
Notification  on  Form  U-6B-2  (17  CFR 
259.206)  containing  the  information 
prescribed  by  that  form.  However,  with 
respect  to  exempt  financing  transactions 
between  associate  companies  which 
involve  the  repetitive  issue  or  sale  of 
securities  or  are  part  of  an  intrasystem 
financing  program  involving  the 
issuance  and  sale  of  securities  not 
exempted  by  this  section,  the  filing  of 
information  on  Form  U-6B-2  may  be 
done  on  a  calendar  quarterly  basis. 

(d)  The  acquisition  by  a  company  in 

a  registered  holding  company  system  of 
any  security  issued  and  sold  by  any 
associate  company,  pursuant  to  this 
section,  is  exempt  firom  the 
requirements  of  section  9(a)  of  the  Act 
(15  U.S.C.  79i(a));  provided  that  the 
exemption  granted  by  this  paragraph  (d) 
shall  not  apply  to  any  transaction 
involving  the  issue  and  sale  of  securities 
to  form  a  new  subsidiary  company  of  a 
registered  holding  company. 

Dated:  June  20,  1995. 

By  the  Commission. 
Margaret  H.  McFuiand, 
Deputy  Secretary. 

|FR  Doc.  95-15836  Filed  &-27-95:  8:45  am) 
BILLING  CODE  8010-01-P 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  250 

[nilmi  No.  36-26312.  File  No.  S7-ll-e5) 

RIN  3235-nA046 

Exemption  of  Issuance  and  Sale  of 
SecurttlM  By  Pul>lic-Utlllty  and 
Nonutiltty  Subsidiary  Companies  of 
Registered  PutHio-Utility  Holding 
Companies 

AGENCY:  Securities  and  Exchange 

CommissicHi. 

ACTION:  Proposed  rules. 

SUMMARY:  The  Commission,  which 
today  amended  rules  45  and  52  under 
the  Public  Utility  Holding  Company  Act 
of  1935  ("Act"),  is  requesting  comment 
on  hirther  amendments.  The  proposed 
amendment  to  rule  52  would  permit  a 
subsidiary  company  of  a  registered 
company  to  issue  and  sell  any  security 
without  the  need  to  apply  for,  or 
receive,  prior  Commission  approval, 
where  the  conditions  of  the  rule  are  met. 
The  Commission  is  proposing  a 
conforming  amendment  to  rule  45  with 
respect  to  the  guaranty  of  securities. 
These  amendments  are  intended  to 
eUminate  unnecessary  regulatory 
burdens  and  paperwork  associated  with 
seeking  Commission  approval  for 
routine  financings  by  companies  in  a 
registered  holding  company  system. 
DATES:  Comments  must  be  submitted  on 
or  before  September  26, 1995. 
ADDRESSES:  Comments  should  be 
submitted  in  tripUcate  to  Jonathan  G. 
Katz,  Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Mail  Stop  6-9.  Washington,  D.C.  20549. 
Comment  letters  should  refer  to  File  No. 
S7-11-95.  All  comment  letters  received 
will  be  available  for  public  inspection 
and  copying  in  the  Conunission's  PubUc 
Reference  Room,  450  Fifth  Street,  N.W., 
Washington.  D.C.  20549. 
FOR  FURTHER  INFORMATION  CONTACT: 
WilUam  C.  Weeden,  Associate  Ehrector, 
Joanne  C.  Rutkowski,  Assistant  E>irector, 
or  Bonnie  Wilkinson,  Staff  Attorney,  all 
at  (202)  942-0545,  OfBce  of  Public 
Utility  Regulation,  Division  of 
hivestment  Management,  Securities  and 
Exchange  Conunission,  450  Fifth  Street, 
N.W.,  Washington,  D.C.  20549. 
SUPPt.EMENTARY  INFORMATION:  The 
Commission  is  requesting  comment  on 
proposed  amendments  to  rules  45  and 
52  (17  CFR  250.45  and  250.52)  under 
the  PubUc  Utihty  Holding  Company  Act 
of  1935  [15  U.S.C.  79  et  seq.].  Rule  52 
has  exempted  from  the  requirement  of 
prior  Conunission  approval  under 


section  6(a)  the  issuance  and  sale  of 
certain  specified  types  of  securities  by 
any  subsidiary  company  of  a  registered 
holding  company,  in  accordance  with 
the  terms  and  conditions  of  the  rule. 
The  proposed  amendment  to  rule  52 
would  broaden  the  scope  of  the  rule  to 
exempt  all  types  of  securities  issued  and 
sold  by  such  subsidiary  companies, 
subject  to  satisfying  the  other  conditions 
of  the  rule.  A  conforming  change  to  rule 
45  is  also  being  proposed  to 
conditionally  exempt  from  the 
requirement  of  prior  Commission 
approval  under  section  12(b)  any 
guaranty  by  a  subsidiary  company  of 
debt  securities  issued  by  any  other 
subsidiary  company. 

The  Commission  is  also  proposing  to 
rescind  the  statements  of  policy  with 
respect  to  first  mortgage  bonds  and 
preferred  stock  ("Statements  of  Policy") 
and  seeks  comment  on  this  proposal.  > 

Introduction 

Rule  52  exempts  fit)m  the  requirement 
of  prior  Commission  authorization 
under  section  6(a)  the  issue  and  sale  of 
certain  specified  types  of  securities  by 
both  pubUc-utility  and  nonutility 
subsidiary  companies  of  registered 
public-utility  holding  companies.^  Rule 
52  also  exempts  from  the  requirement  of 
prior  Commission  authorization  imder 
section  9(a)(1)  the  acquisition  by  a 
company  in  a  registered  holding 
company  system  of  any  secxuities  issued 
by  any  associate  company  pursuant  to 
the  rule.  3 


<  Holding  Co.  Act  Release  Not.  13105  and  13106 
(Feb.  16. 1956),  a«  amended  in  Holding  Co.  Act 
Release  Nos.  16369  (May  8. 1969)  and  16758  (June 
22. 1970). 

*  Section  6(a)  requires  Commi^ion  approval 
under  the  standards  of  section  7  of  the  issue  and 
sale  of  any  security  of  a  registered  holding  company 
or  its  subsidiary  company. 

Section  6(b]  authorizes  the  Conunission  to 
exempt  from  the  declaration  requirement*  of 
section  6(a): 

the  issue  or  sale  of  any  security  by  any  subsidiary 
company  of  a  registered  holding  company,  if  the 
issue  and  sale  of  such  security  are  solely  for  the 
purpose  of  financing  the  business  of  such 
subsidiary  company  and  have  been  expressly 
authorized  by  the  State  commission  of  the  State  in 
which  such  subsidiary  company  is  organized  and 
doing  business.  *   *   * 

In  section  6(a),  the  Congress  intended  "to  exempt 
the  issue  of  securities  by  subsidiary  companies  in 
cases  where  holding  company  abuses  are  unlikely 
to  exist"  H.R.  Conf.  Rep.  No.  1903,  74th  Cong..  1st 
Sess.  66-67  (1935).  See  generally  Holding  Co.  Act 
Release  No.  2S0S8  (Mar.  9.  1990).  55  FR  11362 
(Mar.  28. 1990)  (adopting  rule  52).  and  Holding  Co. 
Act  Release  No.  25573  (July  7. 1902),  57  FR  31120 
(July  14. 1992)  (amending  rule  52). 

'  Section  9(a)(1)  requires  prior  Commission 
approval  under  the  standards  of  section  10  for  th« 
acquisition  of  securities  by  a  registered  holding 
company  or  its  subsidiaiy  company.  Section  9(c)(3) 
provides  a  limited  exception  from  this  requirement 
for  the  acquisition  of: 


Rule  52,  as  originally  adopted  in 
1990,  was  limited  to  specified  types  of 
securities  issued  by  pubUc-utility 
companies.  The  rule  was  amended  in 
1992  to,  among  other  things,  expand  the 
types  of  securities  within  the 
exemption;  *  and  the  Commission  has 
today  further  amended  the  rule  in  order 
to  expand  the  categories  of  securities 
covered,  to  make  the  exemption  more 
useful  in  connection  with  other 
common  forms  of  intrasystem  financing, 
and  to  extend  the  exemption  to 
nonutiUty  companies.  As  so  amended, 
the  rule  provides  a  conditional 
exemption  from  the  requirement  of  prior 
Commission  approval  for  the  issue  and 
sale  by  both  public-utility  and 
nonutility  subsidiary  companies  of  a 
registered  holding  company  of  any 
common  stock,  preferred  stock,  bond, 
note  or  other  form  of  indebtedness  of 
which  it  is  the  issuer  (excluding 
guaranties),  provided  that,  in  the  case  of 
any  note  issued  to  an  associate 
company,  the  interest  rate  and  maturity 
date  of  such  note  are  designed  to 
parallel  the  effective  cost  of  capital  of 
that  associate  company.  To  qualify  for 
exemption  under  rule  52,  the  issue  and 
sale  must  be  solely  for  the  purpose  of 
financing  the  business  of  the  subsidiary 
company  and,  if  the  subsidiary 
company  is  a  pubfic-utility  company, 
must  be  expressly  authorized  by  the 
relevant  state  conunission. 

The  Conunission  is  today  proposing  a 
further  amendment  to  rule  52  to  exempt 
the  issue  and  sale  of  any  security  by  a 
subsidiary  company  in  a  registered 
holding  company  where  the  conditions 
of  the  rule  are  otherwise  met.  This 
additional  change  is  intended  to 
eliminate  unneeded  regulation  of 
routine  financings  by  existing 
subsidiaries  of  a  registered  holding 
company.  The  CkDmmission  is  also 
proposing  a  further  change  to  rule  45  to 
conform  the  exemption  from  section 
12(b),  which  is  provided  by  rule  45,  to 
the  exemption  from  section  6(a),  which 
is  provided  by  rule  52.  Such  a 
conforming  amendment  is  necessary 
because  a  guaranty  may  be  both  a 
security  under  section  6(a)  and  an 
extension  of  credit  under  section  12(b). 

The  Commission  is  also  proposing  to 
rescind  the  Statements  of  Pohcy. 


such  commercial  paper  and  other  securities, 
within  such  limitations,  as  the  Commission  may  by 
rules  and  regulations  or  order  prescribe  as 
appropriate  in  the  ordinary  course  of  business  of  a 
registered  holding  company  or  subsidiary  company 
thereof  and  as  not  detrimental  to  the  public  interest 
or  the  interest  of  investors  or  consumers. 

The  exemption  under  rule  52  does  not  apply  to 
the  issuance  and  acquisition  of  securities  to  form 
a  new  subsidiary  company  of  a  registered  holding 
company. 

'See  h.  2.  supra. 
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Oiaciusion 

In  the  1992  release  inviting  comments 
on  the  proposed  amendment  to  rule  52, 
adopted  today,  the  (Commission 
requested  comments  on  whether  the 
exemption  under  rule  52  should  also  be 
extended  to  exempt  financing 
transactions  involving  other  securities, 
in  particular  guaranties  of  debt 
securities  issued  by  other  subsidiary 
companies. 

All  of  the  registered  holding 
companies  commenting  on  the  proposed 
amendment  ^  favored  extending  the 
exemption  to  other  types  of  securities, 
including  guaranties.  Guaranties  by 
parent  companies  are  frequently  used  in 
conjunction  with  borrowings  by  their 
subsidiary  companies,  and  have  been 
approved  by  order  in  coimtless 
instances.'  Depending  on  materiality, 
such  guaranties  are  reqiured  to  be 
disclosed  in  financial  statements. 
Further,  as  several  commenters  noted,' 
guaranties  of  affiliate  company 
obligations  by  pubUc-utility  companies 
are  subject  to  public  utihty  commission 
approval  in  many  states. 

Several  commenters  *  also  supported 
expansion  of  rule  52  to  exempt  other 
categories  of  securities,  particularly  in 
the  context  of  nonutility  subsidiary 
financings.  One  holding  company,'  for 
example,  noted  the  widespread  use  of 
partnership  interests  and  other  types  of 
securities  in  nonutiUty  financing, 
particularly  in  the  context  of  project 
finance,  and  recommended  the 
inclusion  of  such  securities  in  rule 
52(b). '°  The  (Commission  is  aware  that  a 


'  The  registered  holding  companies  sutaUtting 
comments  were  American  Electric  Power  Company, 
Inc.  ("AEP").  Allegheny  Power  System.  Inc. 
("APS").  ConsoUdated  Natural  Gas  Company 
("CNG").  Central  and  South  West  Corporation. 
Eastern  Utilities  Associates,  General  Public  Utilities 
Corporation  ("GPU"),  and  New  England  Electric 
Sjrstem. 

•See.  e.g..  Eastern  Utilities  Assocs..  Holding  Cx). 
Act  Release  No.  26266  (April  5,  1995)(guaranty  by 
parent  holding  company  of  obligations  of  nonutility 
subsidiary):  American  Electric  Power  Co.,  Holding 
Co.  Act  Release  No.  26267  (April  5.  1995)(same): 
Jersey  Central  Power  k  Light  Co..  Holding  Co.  Act 
Release  No.  26246  (March  6. 1995)(guaranty  by 
utility  of  payment  obligations  on  preferred  limited 
partnership  interests  of  investment  subsidiary);  and 
Southern  Co..  Holding  Co.  Act  Release  No.  26221 
Oan.  25, 1995)(guaranty  by  holding  company  of 
debt,  lease  obligations  and  installinent  purchase 
obligations  of  nonutility  subsidiary). 

'AEP  3  and  GPU  at  4. 

*  See  generally  AEP  at  3.  APS  at  2,  and  CNG  at 
3. 

•GPU  at  3. 

'"Many  of  the  nonutility  investments  approved 
by  the  Commission  in  recent  years  have  involved 
joint  ventures  with  nonassociate  companies.  It  is 
almost  always  desirable  for  the  joint  venture 
partners  to  invest  directly  or  indirectly  in  an  entity 
(such  as  a  partnership)  which  for  federal  and  state 
income  tax  purposes  is  treated  as  a  partnership, 
rather  than  as  a  corporation,  so  that  the  income,  loss 


majority  of  states  now  have  adopted 
limited  liability  company  statutes  which 
create  a  hybrid  between  partnerships 
and  corporations. ' '  This  is  an 
increasingly  popular  form  of  business 
enterprise.  Based  upon  the 
Commission's  experience  in  recent 
years  with  individual  applications,  it  is 
clear  that  the  kinds  and  types  of 
securities  issued  by  nonutility 
subsidiaries,  including  independent 
power  subsidiaries,  tend  to  vary  more 
than  those  issued  by  public-utility 
subsidiaries. 

The  Commission  is  proposing  to 
amend  rule  52  to  concUtionally  exempt 
the  issue  and  sale  of  all  types  of 
securities  by  pubUc-utility  and 
nonutility  subsidiaries  alike.  Because  of 
the  extensive  reporting  requirements 
imposed  by  the  Act  and  other  federal 
securities  laws,  and  the  far  greater 
scrutiny  of  reporting  companies  since 
the  passage  of  the  Act  sixty  years  ago, 
the  (Commission  beUeves  that  it  may  be 
appropriate  to  condition  the  exemption 
under  rule  52  solely  by  reference  to  the 
hteral  requirements  of  section  6(b), 
without  regard  to  the  form  of  the 
security  issued. 

In  this  connection,  the  Commission 
notes  that  it  has  exercised  jurisdiction 
imder  sections  6(a)  and  7  of  the  Act  over 
interest  rate  swap  agreements  and 
related  instruments.  >'  (Comment  is 
requested  on  the  extent,  if  any,  to  which 
such  transactions  should  be  excluded 
from  the  rule  proposed  today. 

The  (Commission  is  also  considering 
whether  compliance  with  rule 
52(h)(2)  »3  should  be  required  in 
situations  where  a  nonutility  subsidiary 
of  a  registered  holding  company  issues 
a  security  that  is  acquired  by  another 
nonutiUty  subsidiary  in  the  same 
holding  company  system.  (Comment  is 
requested  on  whether  rule  52(b)(2) 
should  be  amended  to  create  an 
exception  for  such  situations. 

A  guaranty  of  debt  securities  issued 
by  another  subsidiary  company  is  itself 
a  security  under  the  Act,^*  the  issuance 
and  sale  of  which  is  subject  to  the 


and  credits  associated  with  the  business  can  be 
reported  directly  by  the  joint  venture  partners. 

■  ■  We  understand  that  limited  liability  companies 
may  be  treated  for  tax  purposes  as  partnerships, 
rather  than  taxed  as  corporations. 

"These  related  instruments  include  products 
referred  to  as  interest  rate  caps,  floors  and  collars. 
Registered  holding  companies  and  subsidiaries 
have  been  using  such  instruments  to  limit  the  range 
within  which  the  interest  rate  on  the  debt 
underlying  such  instrument  will  vary. 

"Rule  52(b)(2)  requires  that  the  interest  rate  and 
maturity  date  of  a  debt  security  issued  by  a 
nonutility  company  to  an  associate  company  be 
designed  to  parallel  the  effective  cost  of  capital  of 
the  associate  company. 

"See  Holding  Company  Act  section 
2(aKl6XdeBniUon  of  security).  15  U.S.C  79b(a)(16). 


declaration  requirement  of  section  6(a). 
unless  exempted  under  section  6(b).  In 
addition,  the  guaranty  by  a  subsidiary 
company  of  any  obUgation  of  another 
subsidiary  company  is  subject  to  section 
12(b)  and  mle  45(a)  thereunder."  An 
agreement  to  assume  joint  liability,  as 
co-maker  or  otherwise,  with  respect  to 
the  indebtedness  of  another  company  is 
the  functional  equivalent  of  a  guaranty, 
and  is  also  subject  to  both  sections  6(a) 
and  12(b). 

Rule  45(a),  with  exceptions  not 
relevant  here,  prohibits  the  issuance  of 
guaranties  and  similar  undertakings  by 
a  subsidiary  company  without  the  filing 
of  a  declaration.^^  We  beUeve,  however, 
that  any  guaranty  or  similar  undertaking 
with  respect  to  the  indebtedness  of 
another  subsidiary  company  that  is 
issued  pursuant  to  the  exemption 
provided  by  rule  52  should  itself  be 
exempt  imder  rule  45.  Accordingly,  we 
are  proposing  to  add  a  new  paragraph  to 
rule  45(b)  to  conform  the  related 
exemptions.*' 

In  connection  with  the  amendments 
to  rules  52  and  45  adopted  today  by  the 
Commission,  some  commenters  have 
expressed  concern  that  public-utihty 
subsidiaries  of  registered  holding 
companies  and  their  customers  need 
protection  from  the  financial  effects  of 
financing  transactions,  particularly  in 
the  context  of  nonutiUty  ventures  that 
are  not  otherwise  subject  to  e£fective 
state  oversight.'*  The  proposed 
expansion  of  the  exemptions  imder 
rules  52  and  45  may  heighten  these 
concerns,  and  the  Commission  seeks  the 
views  of  aU  parties  on  these  issues.  As 
a  result,  the  (Commission  requests 
comments  as  to  whether  protection  is 
needed  and,  if  so,  what  form  it  should 
take.  Commenters  are  invited  to  address 
the  need  for  limitations  based  on  (a)  the 
registered  holding  company  system's 
capitalization  ratios;  (b)  the  financial 
condition  of  the  registered  holding 
ccwnpany  system;  (c)  the  extent  of  past 
losses  incurred  by  registered  holding 
companies  in  connection  with  past 
nonutility  ventures;  and  (d)  any  other 
basis  specified  by  the  commenter.  The 


"  Section  12(a)  prohibits  the  guaranty  by 
subsidiary  companies  of  debt  issued  by  a  registaiwl 
holding  company.  15  U.S.C  79Aa). 

'•  At  present,  rule  4S(b)(6)  exempts  ceruin 
guaranties  "in  the  ordinary  course  of  business."  Tbo 
rule  by  its  terms  does  not  apply  to  a  guaranty  of 
a  subsidiary's  indebtedness  for  borrowed  money. 

"  Under  our  proposal,  it  is  possible  that  a 
subsidiary  company  providing  a  guaranty  may  be 
exempt  from  section  12(b)  by  reason  of  the 
proposed  amendment  to  rule  45.  but  fail  to  satisfy 
the  conditions  for  exemption  from  section  6(a) 
provided  by  rule  52. 

**  See  the  discussion  of  the  comments  of  the  Gty 
of  New  Orleans  in  the  companion  release  published 
today  in  the  Federal  SegMv. 
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Commission  also  seeks  comment  on 
whether  the  rules  should  incorporate 
any  requirements  of  notice  to  interested 
state  commissions  of  the  consummation 
of  financing  by  nonutility  subsidiaries 
of  registered  holding  companies. 

The  Commission  also  proposes  to 
rescind  the  Statements  of  Policy.  The 
Statements  of  Policy  were  fonnulated  by 
the  Commission's  staff  nearly  forty  years 
ago  to  specify  the  terms  to  be  included 
in  new  issues  of  first  mortgage  bonds 
and  preferred  stock.  As  the  securities 
markets  have  developed,  the 
Conunission  has  foimd  that  the 
Statements  of  Policy  have  become 
anachronistic  and  hinder  the  ability  of 
registered  companies  to  raise  capital.  As 
a  result,  the  Commission  has  permitted 
more  and  more  deviations  on  a  case-by- 
case  basis  from  the  requirements  of  the 
Statements  of  Policy."  In  addition,  in 
1992,  for  similar  reasons,  the 
Commission  eliminated  compliance 
with  the  Statements  of  Policy  as  a 
condition  to  use  of  Rule  52.2°  The 
Conunission  beUeves  that  it  is  no  longer 
appropriate  to  require  specific  terms  to 
be  included  in  securities  issues,  and 
requests  comment  on  this  proposed 
rescission. 

Conclusion 

The  Commission  believes  that  the 
registered  holding-company  systems 
should  have  a  greater  ability  to  engage 
in  routine  financings  without  the 
regulatory  biuden  of  prior  Commission 
authorization,  and  that  this  may  be  done 
without  jeopardizing  the  interests  the 
Act  is  designed  to  protect.  The  rule 
amendments  proposed  today  are 
intended  to  accomplish  this  purpose. 

Regulatory  Flexibility  Act  Certification 

Pursuant  to  Section  605(b)  of  the 
Regulatory  Flexibility  Act,  5  U.S.C. 
605(b),  the  Chairman  of  the  Commission 
has  certified  that  the  proposed  amended 
rules  will  not,  if  adopted,  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  certification,  including  the  reasons 
therefor,  may  be  obtained  &x>m  Boimie 
Wilkinson,  Office  of  Public  Utility 
Regulation,  Division  of  Investment 


'•See.  e.g.,  Georgia  Power  Co.,  Holding  Co.  Act 
Release  No.  25033  (Feb.  7. 1990)(authorizing 
deviation  from  redemption  provisions  required  by 
Statement  of  Policy  for  first  mortgage  bonds),  and 
System  Energy  Resources,  Inc..  Holding  Co.  Act 
Release  No.  24318  (Feb.  18.  1987)  (authorizing 
charier  amendment  with  earnings  coverage 
requirement  different  from  Statement  of  Policy  for 
preferred  stock).  The  Statements  of  Policy 
themselves  contemplate  that  "deviationi  from  these 
standards  should  be  permitted  in  appropriate 
cases."  Holding  Co.  Aa  Release  Nos.  13105  and 
13106  (Feb.  16.  1956). 

»  Holding  Co.  Act  Release  No.  25573  (July  7, 
1992).  57  FR  31120  (July  14.  1992). 


Management,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W.. 
Washington,  D.C.  20549. 

Costs  and  Benefits 

It  appears  that  amended  rules  45  and 
52  will  substantially  decrease  regulatory 
compliance  costs  for  the  registered 
holding  companies. 

Paperwork  Reduction  Act 

The  proposed  amendment  is  subject 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  79  et  seq.)  and  will  be 
submitted  to  the  Office  of  Management 
and  Budget  for  approval. 

Statutory  Authority 

The  Commission  is  proposing  to 
amend  rules  45  and  52  pursuant  to 
sections  6,  9, 12  and  20  of  the  Act. 

List  of  Subjects  in  17  CFR  Part  250 

Electric  utilities.  Holding  companies, 
Natural  gas.  Reporting  and 
recordkeeping  requirements.  Securities. 

Text  of  Proposed  Rules 

For  the  reasons  set  forth  in  the 
preamble.  Part  250  of  chapter  II.  title  17, 
of  the  Code  of  Federal  Regulations  is 
proposed  to  be  amended  as  follows: 

PART  250— GENERAL  RULES  AND 
REGULATIONS,  PUBLIC  UTILITY 
HOLDING  COMPANY  ACT  OF  1935 

1.  The  authority  citation  for  part  250 
continues  to  read  as  follows. 

Authority:  15  U.S.C.  79c.  79f(b),  79i(c)(3). 
79t,  unless  otherwise  noted. 

2.  Section  250.45  is  amended  by 
adding  paragraph  (b)(7)  to  read  as 
follows: 

§  250.45  Loans,  extensions  of  credit, 
donations  and  capital  contributions  to 
associate  companies. 

»        •        *        *        * 

(b)  Exceptions.  *   *   * 

(7)  An  agreement  by  any  subsidiary 
company  of  a  registered  holding 
company  to  assume  liabifity  (as 
guarantor,  co-maker,  indenmitor,  or 
otherwise)  with  respect  to  any  security 
issued  by  any  other  subsidiary  company 
in  the  same  holding  company  system, 
provided  that  the  issuance  and  sale  of 
such  security  is  exempt  from  the 
declaration  requirements  of  section  6(a) 
of  the  Act  (15  U.S.C.  79f(a))  pursuant  to 
§250.52. 

3.  Section  250.52  is  amended  by 
revising  paragraphs  (a)  and  (b)  to  read 
as  follows: 

§  250.52    Exemption  of  issue  and  sale  of 
certain  securities. 

(a)  Any  registered  holding-company 
subsidiary  which  is  itself  a  public- 


utility  company  shall  be  exempt  from 
section  6(a)  of  the  Act  (15  U.S.C.  79f(a)) 
and  rules  thereunder  with  respect  to  the 
issue  and  sale  of  any  security,  of  which 
it  is  the  issuer  if: 

(1)  The  issue  and  sale  of  such  security 
are  solely  for  the  purpose  of  financing 
the  business  of  such  public-utility 
subsidiary  company: 

(2)  The  issue  and  sale  of  such  security 
have  been  expressly  authorized  by  the 
state  commission  of  the  state  in  which 
such  subsidiary  company  is  organized 
and  doing  business;  and 

(3)  The  interest  rates  and  maturity 
dates  of  any  debt  security  issued  to  an 
associate  company  are  designed  to 
parallel  the  effective  cost  of  capital  of 
that  associate  company. 

(b)  Any  subsidiary  of  a  registered 
holding  company  which  is  not  a  holding 
company,  a  public-utility  company,  an 
investment  company,  or  a  fiscal  or 
financing  agency  of  a  holding  company, 
a  pubhc-utility  company  or  an 
investment  company  shall  be  exempt 
from  section  6(a)  of  the  Act  (15  U.S.C. 
79f(a))  and  rules  thereimder  with 
respect  to  the  issue  and  sale  of  any 
security,  of  which  it  is  the  issuer  if: 

(1)  Tne  issue  and  sale  of  such  security 
are  solely  for  the  purpose  of  financing 
the  existing  business  of  such  subsidiary 
company;  and 

(2)  The  interest  rates  and  maturity 
dates  of  any  debt  security  issued  to  an 
associate  company  are  designed  to 
parallel  the  effective  cost  of  capital  of 
that  associate  company. 

•        *        *        *        * 

Dated:  June  20,  1995. 

By  the  Commission. 
Jonathan  G.  Katz, 
Secretary. 

Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  95-15837  Filed  6-27-95;  8:45  am] 
BiLUNQ  CODE  801(M>1-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Parts  250  and  259 

[Release  No.  35-26313;  File  No.  S7-12-«5] 

RIN  3235-AG46 

Exemption  of  Acquisition  By 
Registered  Public-Utility  Holding 
Companies  of  Securities  of  Nonutility 
Companies  Engaged  in  Certain 
Energy-Related  and  Gas-Related 
Businesses;  Exemption  of  Capital 
Contributions  and  Advances  to  Such 
Companies 

agency:  Securities  and  Exchange 
Commission. 


Federal  Register  /  Vol.  60.  No.  124  /  Wednesday.  June  28.  1995  /  Proposed  Rules  33643 


ACTION:  Proposed  rule  and  rule 
amendments. 

SUMMARY:  The  Commission  is  requesting 
comment  upon  proposed  rule  58  and 
related  proposed  conforming 
amendments  to  rules  45(b)  and  52(b) 
under  the  Public  Utility  Holding 
Company  Act  of  1935  ("Act").  Rule  58 
would  exempt  from  the  requirement  of 
prior  Commission  approval  under 
sections  9(a)(1)  and  10  of  the  Act, 
pursuant  to  section  9(c)(3),  the 
acquisition  by  a  registered  holding 
company  or  any  subsidiary  company  of 
securities  of  an  "energy-related 
company,"  as  defined  in  the  rule, 
subject  to  certain  investment  limitations 
and  reporting  requirements.  Rule  58 
would  also  exempt  from  the 
requirement  of  prior  Commission 
approval  under  sections  9(a)(1)  and  10, 
pursuant  to  section  9(c)(3),  the 
acquisition  by  a  gas  registered  holding 
company  or  any  subsidiary  of  securities 
of  a  "gas-related  company,"  as  defined 
in  the  rule,  subject  to  certain  reporting 
requirements.  The  proposed  rule  and 
related  rule  amendments  will  eliminate 
unnecessary  regulatory  burdens  and 
paperwork  associated  with  filings  by  a 
registered  holding  company  for 
Commission  approval  to  invest  in 
nonutility  businesses  that  are  closely 
related  to  a  system's  core  utility 
business. 

DATES:  Comments  must  be  submitted  on 
or  before  September  26, 1995.   • 
ADDRESSES:  Comments  should  be 
submitted  in  triplicate  to  Jonathan  G. 
Katz,  Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Mail  Stop  6-9,  Washington,  D.C.  20549. 
Comment  letters  should  refer  to  File  No. 
S7-12-95.  All  comment  letters  received 
vdll  be  available  for  public  inspection 
and  copying  in  the  Commission's  Public 
Reference  Room,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  C.  Weeden,  Associate  Director, 
Joanne  C.  Rutkowski,  Assistant  Director, 
Sidney  L.  Cimmet,  Senior  Special 
Counsel,  Robert  P.  Wason,  Oiief 
Financial  Analyst,  or  Bonnie  Wilkinson, 
Staff  Attorney.  Office  of  Public  Utility 
Regulation,  all  at  (202)  942-0545, 
Division  of  Investment  Management, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  N.W.,  Washington,  D.C. 
20549. 

SUPPLEMENTARY  INFORMATION:  The 
Commission  is  requesting  comment  on 
proposed  rule  58  and  related 
amendments  to  rule  45(b)  and  rule  52(b) 
(17  CFR  250.45(b)  and  250.52(b))  under 
the  Public  Utility  Holding  Company  Act 
of  1935  (15  U.S.C.  79  et  seq.).  Rule  58 


would  exempt  from  the  requirement  of 
prior  Commission  approval  under 
sections  9(a)(1)  and  10  of  the  Act. 
pursuant  to  section  9(c)(3),  the 
acquisition  by  a  registered  holding 
company  or  any  subsidiary  company  of 
any  securities  of  an  energy-related 
company,  subject  to  certain  investment 
limitations  and  reporting  requirements. 
The  proposed  rule  defines  an  energy- 
related  company  as  one  that  derives,  or 
will  derive,  substantially  all  of  its 
revenues  from  one  or  more  activities 
specifically  enumerated  in  the  rule,  and 
such  other  activities  as  the  Commission 
may,  fit)m  time  to  time  by  order  upon 
application  under  sections  9(a)(1)  and 
10,  designate  as  energy-related  for 
purposes  of  the  rule.  The  exemption 
provided  by  the  rule  would  be  available 
only  if  the  aggregate  investment  by  a 
registered  holding  company  in  such 
energy-related  companies  does  not 
exceed  the  greater  of  $50  million  and 
15%  of  the  holding  company's 
consolidated  capitalization. 

Proposed  rule  58  would  also  exempt 
from  the  requirement  of  prior 
Commission  approval  imder  sections 
9(a)(1)  and  10  of  the  Act,  pursuant  to 
section  9(c)(3),  the  acquisition  by  a 
registered  gas-utility  holding  company 
or  any  subsidiary  company  of  any 
securities  of  a  gas-related  company, 
subject  to  certain  reporting 
requirements.  The  proposed  rule  defines 
a  gas-related  company  as  one  that 
derives,  or  will  derive,  substantially  all 
of  its  revenues  from  one  or  more 
activities  permitted  under  the  Gas 
Related  Activities  Act  of  1990,  and  such 
other  activities  as  the  Commission  may, 
from  time  to  time,  by  order  upon 
application  under  sections  9(a)(1)  and 
10  and  the  Gas  Related  Activities  Act, 
designate  as  gas-related  for  purposes  of 
the  rule. 

The  Commission  is  also  proposing 
amendments  to  rule  45(b)  and  rule  52(b) 
concerning  financings  by  registered 
holding  company  system  companies:  (1) 
to  qualify  the  exception  under  rule  45(b) 
to  the  requirement  of  Commission 
approval  under  section  12(b)  and  rule 
45(a)  for  capital  contributions  and  open 
account  advances  without  interest  to  an 
energy-related  subsidiary  company;  apd 
(2)  to  qualify  the  exemption  provided  by 
rule  52(b)  from  the  requirement  of 
Commission  approval  under  sections 
6(a)  and  7  for  issuances  and  sales  of 
securities  by  energy-related  subsidiary 
companies,  in  each  case  to  conform  the 
rules  to  the  investment  limitations  of 
proposed  rule  58. 

L  Background 

In  recent  years,  the  volume  of 
applications  by  registered  holding 


companies  seeking  approval  to  engage 
in  various  nonutihty  activities  that 
complement,  or  are  natiu^  extensions 
of,  the  electric  and  gas  utility  businesses 
has  grown  dramatically. » It  is  evident 
from  these  filings  that  the  utility 
industry  is  evolving  toward  a  broadly 
based  energy-related  business  that  is  no 
longer  focused  solely  on  the  traditional, 
regulated,  production  and  distribution 
functions  of  a  utility.  Today,  almost  all 
utilities  engage  in  a  variety  of  other 
energy-related  activities  that  involve 
applications  of  resources  and 
capabilities  developed  in  the  conduct  of 
utility  operations.  Many  involve  new 
uses  of  skills  and  experience  gained  in 
utility  operations,  or  new  uses  of  utility 
infrastructure  and  technology  to  provide 
services  to  utility  as  well  as  nonutility 
customers. 

n.  Statutory  Framework 

Section  9(a)(1)  of  the  Act,  among 
other  things,  requires  prior  Commission 
approval  under  the  standards  of  section 
10  for  any  direct  or  indirect  acquisition 
by  a  registered  holding  company  or  any 
subsidiary  company  of  any  securities  or 
an  interest  in  a  nonutility  business.  Of 
interest  here,  section  10(c)(1)  requires 
that  the  Commission  shall  not  approve 
an  acquisition  that  would  be 
detrimental  to  the  carrying  out  of 
section  11.  Section  11(b)(1),  in  turn, 
limits  the  nonutility  activities  of  a 
registered  holding  company  to  those 
that  are  "reasonably  incidental,  or 
economically  necessary  or  appropriate" 
to  the  company's  utility  business  when 
the  Commission  finds  such  activities  to 
be  "necessary  or  appropriate  in  the 
public  interest  or  for  the  protection  of 
investors  or  consumers  and  not 
detrimental  to  the  proper  functioning  of 
[the  integrated]  system."  Under  the 
orders  of  the  Commission  interpreting 
section  11(b)(1),  a  registered  holding 
company  may  acquire  an  interest  in  a 
nonutilify  business  that  has  an 
operating  or  functional  relationship  to 
the  utility  operations  of  the  holding 
company  system. 2  The  Commission  has 
also  approved  the  acquisition  of  a 
nonutility  interest  that  (1)  involves  the 
sale  or  lease  of  products  or  skills  of 
some  complexity  developed  by  the 
holding  company  at  considerable 
expense  for  the  benefit  of  its  utility 


'  From  1993  through  the  end  of  1994,  for 
example,  the  Commission  reviewed  approximately 
122  Tilings  under  section  10  involving  proposals  to 
acquire  nonutility  interests,  usually  through 
investments  in  nonutility  subsidiaries.  These  Blings 
represented,  in  staff  time,  13,300  hours  per  year,  or 
6.5  staff  years. 

'  See  Michigan  Consolidated  Gas  Co.,  44  S£.C 
361,  363-65  (1970).  aff"d.  444  F.2c:  S13  (D.C  Cir. 
1971);  General  Public  Utilities  Corp..  32  SEC  807, 
B39  (1951). 
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subsidiaries  and  not  readily  available  to 
the  rest  of  the  public  from  other  sources; 
(2)  generally  requires  little  or  no  further 
investment  by  the  holding  company; 
and  (3)  permits  the  amortization  of 
product  development  expenses  with 
little  or  no  risk.^ 

To  encourage  energy-related 
activities.  Congress  has  acted  to  modify 
the  requirements  of  section  11(b)(1)  on 
several  occasions.  In  1992,  Ck)ngress 
enacted  the  Gas  Related  ActiviUes  Act 
of  1990  ("GRAA")*  to  enable  the  three 
gas  utility  holding  companies  then 
registered  under  the  Act  to  participate 
on  an  equal  footing  with  other  gas 
companies  in  the  development  of  new 
gas  markets.*  Congress  intended  to 
promote  competition  in  the  natural  gas 
markets  through  investment  in  gas 
production,  transportation,  storage, 
marketing  and  similar  activities. 

The  GRAA  provides  that  the 
acquisition  by  a  gas  registered  company 
"of  any  interest  in  any  natural  gas 
company  «  or  any  company  organized  to 
participate  in  activities  involving  the 
transportation  or  storage  of  natural  gas, 
shall  be  deemed,  for  purposes  of  section 
11(b)(1)  of  the  Act.  to  be  reasonably 
incidental  or  economically  necessary  or 
appropriate  to  the  operation  of  [the 
system's]  gas  utility  companies."  ^  The 
GRAA  further  provides  that  the 
acquisition  by  a  gas  registered  company 
"of  any  interest  in  any  company 
organized  to  participate  in  activities 
(other  than  those  of  a  natural  gas 
company  or  involving  the  transportation 
or  storage  of  natural  gas)  related  to  the 
supply  of  natural  gas,  including 
exploration,  development,  production, 
marketing,  manufacture,  or  other  similar 
activities  related  to  the  supply  of  natural 
or  manufactured  gas  shall  be  deemed, 
for  purposes  of  section  11(b)(1)  of  the 
Act,  to  be  reasonably  incidental  or 
economically  necessary  or  appropriate 
to  the  operation  of  such  gas  utility 
companies,  if — 

(1)  the  Commission  determines,  after 
notice  and  opportunity  for  hearing  in 
which  the  company  proposing  the 
acquisition  shall  have  the  burden  of 


proving,  that  such  acquisition  is  in  the 
interest  of  consumers  of  each  gas  utility 
company  of  such  registered  company  or 
consumers  of  any  other  subsidiary  of 
such  registered  company;  and 

(2)  the  Commission  determines  that 
such  acquisition  will  not  be  detrimental 
to  the  interest  of  consumers  of  any  such 
gas  utility  company  or  other  subsidiary 
as  to  the  proper  functioning  of  the 
registered  holding  company  system."  » 
All  acquisitions  made  pursuant  to  the 
GRAA  thus  remain  subject  to  approval 
under  sections  9(a)(1)  and  10  of  the  Act, 
and  related  financings  remain  subject  to 
the  applicable  provisions  of  the  Act. 

In  addition,  free-standing  legislation 
enacted  in  1985.  1986  and  1992 
addressed  the  ownership  by  registered 
holding  companies  of  interests  in 
qualifying  cogeneration  facilities  and 
qualifying  small  power  production 
facilities  (collectively.  "QFs"),  as 
defined  under  the  Public  Utility 
Regulatory  Policies  Act  of  1978.  as 
amended  ("PURPA").  in  light  of  the 
requirements  of  section  11(b)(1)  of  the 
Act.^  For  purposes  of  the  Act.  a  QF  is 
a  nonutility  interest  of  a  registered 
holding  company.'"  The  1985 
amendment  permitted  gas  registered 
holding  companies  to  acquire 
cogeneration  QFs  without  regard  to  the 
requirement  of  a  functional  relationship 
between  the  QF  and  the  utility  business 
of  the  registered  system."  The  1986 
legislation  provided  similar  relief  to 


»  S«e  Southern  Co.,  Holding  Co.  Act  Release  No. 
26211  (Dec.  30.  1994)  (citing  CSW  Credit.  Inc., 
Holding  Co.  Act  Release  No.  24348  (Mar.  18. 1987)). 

«Pub.  L.  No.  101-572.  104  StaL  2810  (codified  at 
15  U.S.C.  §  79k  note  (1990)). 

»S.  8367  Cong.  Rec.  Uune  20.  1990).  The  three  gas 
registered  holding  companies  were  Columbia  Gas 
System,  Inc.  ("Columbia"),  Consolidated  Natural 
Gas  Company  ("CNG")  and  National  Fuel  Gas 
Company  ("NFG"). 

•  "Natural  gas  company"  is  defined  to  have  the 
same  meaning  given  such  term  under  the  Natural 
Gas  Act,  15  U.S.C  717(a)  et  seq  .  viz..  an  individual 
or  corporation  engaged  in  the  transportation  of 
natural  gas  in  interstate  coiiunerce  or  the  sale  in 
interstate  commerce  of  natural  gas  for  resale. 
'Section  2(a),  GRAA. 


•Section  2(b),  GRAA.  Section  2(c)  further 
provides  that  each  determination  under  section  (b) 
shall  be  made  on  a  case-by-case  basis,  not  based  on 
any  "preset  criteria."  Section  2(d)  provides  that 
"(njothing  conwined  herein  shall  be  construed  to 
affect  the  applicability  of  any  other  provisions  of 
the  Act  to  the  acquisition  or  retention  of  any  such 
interest  by  any  such  company." 

•PURPA  appears  generally  in  16  U.S.C.  2601  et 
seq.  Section  3(18)  of  the  Federal  Power  Act 
("FPA"),  as  amended  by  PURPA.  defines  a 
cogeneration  facility  as  a  facility  which  produces^ 
(i)  electric  energy,  and  (ii)  steam  or  forms  of  useful 
energy  (such  as  heat)  which  are  used  for  industrial, 
commercial,  heating,  or  cooling  purposes.  16  U.S.C. 
796(1 8)(A).  Section  210  of  PimPA  encourages 
energy  conservation  by  directing  the  Federal  Energy 
Regulatory  Commission  ("FERC")  to  define  and  to 
prescribe  rules  that  would  exempt  so-called 
"qualifying"  cogeneration  facilities  and 
"qualifying"  small  power  production  facilities  from 
the  FPA,  the  Act.  and  certain  state  laws  "if  the 
(FERC)  determines  such  exemption  is  necessary  to 
encourage  cogeneration  and  small  power 
production."  16  U.S.C.  824a-3(e)(l).  The  rules 
adopted  by  the  FERC  concerning  qualifying 
facilities  require  electric  utilities  to  interconnect 
with  QFs  and  to  offer  to  purchase  powrer  from,  and 
sell  power  to.  QFs.  and  set  the  general  standard  for 
determining  the  rates  for  power  sale  transactions 
with  QFs.  18  CFR  292.301-308. 

10  Under  section  210  of  PURPA,  a  QF  is  exempt 
under  the  Act  from  the  definition  of  an  "electric 
utility  company"  and  is  entitled  to  other  benefits 
under  state  and  federal  law. 

•'  Pub.  L.  9»-186, 99  Stat.  1180  (codified  at  15 
U.S.C.  79k  note  (1988)). 


electric  registered  holding  companies." 
The  two  amendments  thus  permitted 
registered  holding  companies  and  their 
subsidiaries  to  own  cogeneration  QFs 
without  regard  to  location. '^  The  1992 
amendment  eliminated  the  distinction 
made  in  the  earlier  amendments 
between  cogeneration  QFs  and  small 
power  production  QFs.  Thus,  registered 
holding  companies  and  their  subsidiary 
companies  may  now  own  both  small 
power  production  QFs  and  cogeneration 
QFs  wherever  located.  As  in  the  case  of 
the  GRAA.  however,  the  acquisition  of 
the  securities  of  a  QF  entity  remains 
subject  to  approval  imder  sections 
9(a)(1)  and  10  of  the  Act.  and  related 
financings  by  a  QF  subsidiary  company 
remain  subject  to  the  applicable 
provisions  of  the  Act. 

Finally.  Congress  in  1992  enacted 
legislation  to  promote  the  development 
of  alternative  powered  vehicles  as  a  part 
of  a  national  energy  policy  to  reduce 
automobile  emissions.'"  The  legislation 
defines  vehicular  natural  gas  as  "natural 
or  manufactured  gas  that  is  ultimately 
used  as  a  fuel  in  a  self-propelled 
vehicle,"  and  provides  that  a  nonutility 
company  that  is  involved,  as  a  primary 
business,  in  the  sale  of  vehicular  natural 
gas.  or  the  manufacture,  sale,  transport, 
installation,  servicing,  or  financing  of 
equipment  related  to  the  sale  for 
consumption  of  vehicular  gas  is  a 
nonutility  company  for  purposes  of  the 
Act  and  may  be  acquired  by  a  gas 
registered  holding  company  in  any 
geographic  area.'* 

Section  9(c)(3)  of  the  Act  provides  an 
exemption  from  the  requirements  of 
section  9(a)(1)  for  the  acquisition  of 
"such  commercial  paper  and  other 
securities,  within  such  limitations,  as 
the  Commission  may  by  rules  and 
regulations  or  order  prescribe  as 
appropriate  in  the  ordinary  course  of 
business  of  a  registered  holding 
company  or  subsidiary  company  thereof 
and  as  not  detrimental  to  the  public 


"Pub.  L.  99-553. 100  Stat.  3087  (codified  at  15 
U.S.C.  79k  note  (1988)). 

"Neither  bill  made  any  allowance,  however,  for 
investments  in  small  power  production  QFs.  As  a 
result,  acquisitions  of  such  interests  remained 
subject  to  the  section  11(b)(1)  requirement  of 
functional  relationship.  Prior  to  the  1992 
legislation,  this  requirement  barred  gas  registered 
holding  companies  from  investing  in  small  power 
production  facilities  and  limited  electric  registered 
holding  companies  to  investments  located  within 
the  service  territory  of  their  utility  subsidiaries. 

"  See  Articles  IV.  V  and  VI,  Energy  Policy  Act  of 
1992.  Pub.  U  102-486. 106  Stat.  2777  (1992) 
(codified  at  15  U.S.C.  79b  note  (1992)). 

"The  legislation  also  provides  that  the  sale  or 
transportation  of  vehicular  natural  gas  by  a 
company  or  its  subsidiary  shall  not  be  taken  into 
consideration  in  determining  whether,  under 
section  3  of  the  Act.  such  company  is  exempt  from 
registration.  Id. 
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interest  or  the  interest  of  investors  or 
consumers."  (Emphasis  added).  The 
Commission  has  previously  issued 
orders  imder  section  9(c)(3)  exempting 
from  section  9(a)(1)  acquisitions  of 
small  amoimts  of  securities  of  local 
industrial  development  corporations, 
affordable  housing  pro)ects,  and  venture 
capital  concerns,  among  others." 
Because  the  investments  in  these 
matters  did  not  result  in  control  or 
create  an  affiliate  relationship,'^  the 
Commission  reasoned  that  they  did  not 
contravene  the  requirements  of  section 
10(c)  and.  by  reference,  section  11(b).'" 
The  Commission  has  also  adopted  rule 
40(a)(5)  under  section  9(c)(3)  to  exempt 
such  acquisitions  bom  the  requirements 
of  section  9(a)(1).  provided  that  an 
affiliate  relationship  does  not  result,  and 
subject  to  certain  annual  dollar 
limitations.'* 

in.  Proposed  Rule  58 

Proposed  rule  58  would  exempt  bom 
the  requirement  of  prior  Commission 
approval  imder  sections  9(a)(1)  and  10, 
pursuant  to  section  9(c)(3),  the 
acquisition  by  a  registered  holding 
company  or  a  subsidiary  company  of 
securities  of  an  "energy-related 
company"  or  a  "gas-related  company," 
as  defined  in  the  rule,  subject  to  certain 
conditions.  The  proposed  rule  would 
not  exempt  from  the  requirement  of 
prior  Commission  authorization  under 
section  10  any  acquisition  of  securities 
of  an  electric  utility  company  or  a  gas 


"See,  e.g..  Hope  Gas.  Inc.,  Holding  Co.  Act 
Release  No.  25739  (Jan.  26,  1993)  and  Georgia 
Power  Co..  Holding  Co.  Act  Release  No.  25949  (Dec. 
15,  1993)  (securities  of  local  venture  capital 
companies):  Georgia  Power  Co.,  Holding  Co.  Act 
Release  No.  26220  (Jan.  24.  1995)  and  East  Ohio  Gas 
Co.,  Holding  Co.  Act  Release  No.  25046  (Feb.  27, 
1990)  (securities  of  affordable  housing 
partnerships):  Potomac  Edison  Co.,  Holding  Co.  Act 
Release  No.  25312  (May  14.  1991)  (shares  of  for- 
profit  economic  development  corporation). 

"Section  2(a)(ll)  in  pertinent  part  defines 
"affiliate"  of  a  specified  company  to  mean: 

(A)  any  person  that  directly  or  indirectly  owns, 
controls,  or  holds  with  (rawer  to  vote,  5  per  centum 
or  more  of  the  outstanding  voting  securities  of  such 
specified  company:  land] 

(B)  any  company  5  per  centum  or  more  of  whose 
outstanding  voting  securities  are  owned,  controlled, 
or  held  with  power  to  vote,  directly  or  indirectly, 
by  such  specified  company. 

"The  Commission  has  rejected  the  attempted  use 
of  section  9(c)(3)  to  circumvent  the  requirements  of 
section  11(b)(1),  referenced  in  section  10(c)(1).  See 
Michigan  Consolidated  Gas  Company,  44  S.E.C  at 
366-67  ("Section  9(c)(3)  caimot  be  employed  to 
evade  the  proscription  of  Section  11(b)(1) 
prohibiting  the  acquisition  by  a  gas  utility  company 
of  an  interest  in  a  business  unrelated  to  its 
business"). 

"Under  rule  40(a)(S),  a  holding  company  or 
subsidiary  may  acquire  aimually  up  to  S5  million 
of  the  securities  of  economic  development 
companies  created  under  special  state  laws 
promoting  economic  development,  and  up  to  SI 
million  annually  in  local  industrial  or  nonutility 
enterprises. 


Utility  company  within  the  meaning  of 
the  Act.  or  exempt  an  energy-related  or 
gas-related  subsidiary  company  bom 
any  provision  of  the  Act.*" 

Proposed  rule  58(a)  would  authorize  a 
registered  holding  company  or  any 
subsidiary  thereof  to  acquire  securities 
of  an  energy-related  company,  as 
defined;  provided  that  a  registered 
holding  company's  aggregate  investment 
in  such  companies  does  not  exceed  the 
greater  of  15%  of  consolidated 
capitalization  and  $50  million. 
Proposed  rule  58(b)  would  authorize  a 
gas  registered  holding  company  or  any 
subsidiary  thereof  to  acquire  securities 
of  a  gas-related  company,  as  defined, 
Mrithout  limitation.  All  acquisitions 
pursuant  to  the  rule  would  be 
considered  to  be  "appropriate  in  the 
ordinary  course  of  business"  within  the 
meaning  of  section  9(c)(3),  and  thus 
exempt  from  the  requirements  of 
sections  9(a)(1)  and  10. 

An  energy-related  company  is  defined 
in  proposed  rule  58  as  a  company  that 
derives  or  will  derive  substantially  all  of 
its  revenues  from  one  or  more  of  the 
activities  set  forth  in  subsections  (b)(i) 
through  (xii)  and  such  other  nonutility 
activities  as  the  Commission  may  from 
time  to  time,  by  order  upon  application 
under  sections  9(a)(1)  and  10.  authorize 
a  registered  holding  company  to  engage 
in.  and.  in  so  doing,  designate  as  energy- 
related  for  purposes  of  nile  58.  The  rule 
identifies  the  following  categories  of 
activities  as  energy-related: 

(1)  the  rendering  of  energy 
conservation  and  demand-side 
management  services;  ^' 

(2)  the  development  and 
commercialization  of  electro- 
technologies  related  to  energy 
conservation,  storage  and  conversion, 
energy  efficiency,  waste  treatment, 
greenhouse  gas  reduction,  and  similar 
irmovations;  ^^ 


^In  this  regard,  the  Conunission  notes  in 
particular  that  it  will  have  jurisdiction  under 
sections  12(f)  and  13(b)  and  the  rules  thereunder 
over  affiliate  transactions  with  these  companies 
involving  the  sale  of  goods  or  services  or  other 
property.  The  Commission  anticipates  that  the 
proposed  quarterly  reporting  requirement  on  Form 
U-9C-3,  discussed  infra,  will  provide  state 
commissions  with  a  valuable  additional  source  of 
information  on  affiliate  transactions. 

"  See  Eastern  Utilities  Associates,  Holding  Co. 
Act  Release  No.  26232  (Feb.  15.  1995);  EUA 
Cogenex  Corp.,  Holding  Co.  Act  Release  No.  25636 
(Sept.  17.  1992):  Northeast  Utilities,  Holding  Co. 
Act  Release  No.  25114-A  (July  27. 1990):  Entergy 
Corp..  Holding  Co.  Act  Release  No.  25718  (Dec  28. 
1992). 

^  See  Southern  Co..  Holding  Co.  Act  Release  No. 
23888  (Oct.  31, 1985)  (investment  in  venture  to 
construct,  own  and  operate  facilities  for  the 
manufacture  and  sale  of  photovoltaic  cells):  Entergy 
Corp..  Holding  Co.  Act  Release  No.  25718  (Dec  28. 
1992)  (acquisition  of  stock  interest  in  company  that 
develops,  manufiactures  and  markets  energy 


(3)  the  manufacture,  conversion,  sale 
and  servicing  of  electric  and 
compressed  natuiral  gas  p>owered 
vehicles  and  ownership  and  operation 
of  related  refueling  and  recharging 
equipment; " 

(4  J  the  sale,  installation,  and  servicing 
of  electric  and  gas  appliances  for 
residential,  commercial  and  industrial 
heating  and  lighting;  ^* 

(5)  the  brokering  and  marketing  of 
energy  commodities,  including  but  not 
limited  to  electricity  or  natural  or 
manufactured  gas;  ^ 

(6)  the  production,  conversion,  and 
distribution  of  thermal  energy  products, 
such  as  process  steam,  heat,  hot  water, 
chilled  water,  air  conditioning, 
compressed  air  and  similar  products; 
alternative  fuels;  and  renewable  energy 
resources;  ^^ 


efficient  lighting  technologies):  American  Electric 
Power  Co..  Inc.,  Holding  Co.  Act  Release  No.  25424 
(Dec  11, 1991)  (acquisition  of  interest  in  company 
to  develop,  manufacture  and  market  electronic  light 
bulb):  Allegheny  Power  System,  Inc.,  Holding  Co. 
Act  Release  No.  26225  (Feb.  1. 1995)  and  General 
Public  Utilities  Corp.,  Holding  Co.  Act  Release  No. 
26230  (Feb.  8.  1995)  (acquisition  of  limited 
partnership  interest  in  venture  capital  fund  that 
will  invest  in  companies  commercializing  various 
electro-technologies). 

^  See  Consolidated  Natural  Gas  Co.,  Holding  Co. 
Act  Release  No.  2561 S  (Aug.  27.  1992):  Central 
Power  and  Light  Co..  Holding  Co.  Act  Release  No. 
26160  (Nov.  18,  1994).  As  noted  supra,  Congress 
has  enacted  legislation  to  promote  the  development 
of  activities  related  to  vehicular  natural  gas  as  a  part 
of  a  national  energy  policy  to  reduce  automobile 
emissions. 

^'Historically,  the  Commission  has  allowed 
registered  holding  companies  to  engage  in  the 
marketing  of  st.aiiuard  appliances.  See  Engineers 
Public  Service  Co..  12  S.E.C  41  (1942).  As  a  related 
matter,  rule  48  provides  an  exemption  for  the 
acquisition  of  evidence  of  customer  indebtedness  in 
connection  with  the  sale  of  standard  appliances. 
The  Commission  has  permitted  the  expansion  of 
marketing  and  sales  activities  to  encompass  other 
types  of  appliances  and  energy-utilizing  equipment 
See.  e.g..  Consolidated  Natural  Gas  Co..  Holding  Co. 
Act  Release  No.  26234  (Feb.  23.  1995).  The 
Commission  contemplates  that  subsection  (b)(l)(iv) 
will  include  all  present  and  future  types  of 
equipment  used  for  residential,  commercial  and 
industrial  beating  and  lighting. 

^  The  Commission  has  authorized  registered 
holding  companies  to  engage  in  a  variety  of  gas  and 
electricity  brokering  and  marketing  activities.  See, 
e.g..  Consolidated  Natural  Gas  Co..  Holding  Co.  Act 
Release  No.  24329  (Feb.  27, 1987)  (authorizing 
creation  of  a  subsidiary  to  compete  with 
independent  gas  marketing  comptanies):  Enteigy 
Corp..  Holding  Co.  Act  Release  No.  25848  (July  8. 
1993)  (authorizing  sale  of  consulting  services  to 
nonaffiliates,  including  expertise  relating  to 
brokering  of  power  resources):  UNITIL  Corp., 
Holding  Co.  Act  Release  No.  25816  (May  24,  1993) 
(authorizing  organization  of  a  new  subsidiary  to 
serve  as  power  brokering  agent). 

*  There  are  numerous  instances  in  which  the 
Commission  has  permitted  retention  of  interests  in 
steam  production  and  distribution  businesses.  See, 
e.g..  General  Public  Utilities  Corp.,  32  S.E.C.  at  840- 
41.  More  recently,  the  Commission  approved  an 
acquisition  of  existing  steam  production  facilities 
inside  an  industrial  site.  See  Southern  Co.,  Holding 
Company  Act  Release  No.  26185  (Dec  13,  1994). 

Continuad 
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(7)  the  sale  of  technical,  operational, 
management,  and  other  similar  kinds  of 
services  and  expertise,  developed  in  the 
course  of  utility  operations  in  such  areas 
as  power  plant  and  transmission  system 
engineering,  development,  design  and 
rehabilitation;  construction; 
maintenance  and  operation;  fuel 
procurement,  delivery  and  management; 
environmental  licensing,  testing  and 
remediation;  and  other  similar  areas; " 

(8)  the  ownership  and  operation  of 
"qxialifying  facilities"  within  the 
meaning  of  the  Public  Utility  Regulatory 
PoUcies  Act  of  1978.  as  amended,  and 
facilities  necessary  or  incidental  thereto, 
including  thermal  energy  utilization 
facilities  purchased  or  constructed 
primarily  to  enable  the  qualifying 
facility  to  satisfy  the  useful  thermal 
output  requirements  under  PURPA;  2' 

(9)  the  ownership  and  operation  of 
fuel  prociu^ment.  transportation, 
handling  and  storage  facilities, 
scrubbers,  and  resource  recovery  and 
waste  water  treatment  facilities;  ^ 


The  CammiMion  ha*  al»o  approved  the 
development  of,  and  limited  investment*  in. 
facilities  for  producing  or  recovering  alternative 
fuel*  and  energy  resource*.  See  Southern  Co.. 
Holding  Co.  Act  Release  No.  26221  Oan.  25. 1995): 
New  England  Electric  System.  Holding  Co.  Ad 
Relea*e  No.  26277  (Apr.  26,  1995). 

"The  Commi»sion  has  authorized  a  number  of 
registered  holding  companies  to  engage  in 
consuhing  activities.  See.  e.g..  Southern  Co.. 
Holding  Co.  Act  Release  No.  22132  (July  17,  1981); 
American  Electric  Power  Co.,  Inc.,  Holding  Co.  Act 
Release  No.  22468  (Apr.  28. 1982):  Middle  South 
Utilities.  Holding  Co.  Act  Release  No.  22818  (Jan. 
11. 1983);  New  England  Electric  Syitem,  Holding 
'Co.  Act  Release  No.  22719  (Nov.  19. 1982). 

"Although  a  QF  is  a  nonutility  interest  under  the 
Act.  a  subaidiary  company  of  a  registered  holding 
company  that  acquires  such  an  interest  remains 
subject  to  regulation  under  the  Act  The  prop<»ed 
rule  would  exempt  an  acquisition  of  the  securities 
of  such  subsidiary  companies  from  section  9(a)(1) 
if  the  requirements  of  the  rule  are  met. 

The  Commission  has  approved  acquisitions  of 
ancillary  facilities,  such  as  an  integrated  thermal 
host  facility  or  fuel  handling  and  transportation 
facilities,  in  connection  with  QF  acquisitions.  See 
Central  and  South  West  Corp..  Holding  Co.  Act 
Release  No.  25399  (Nov.  1.  1991)  (18-acre  thermal 
host  greenhouse):  Energy  Initiatives,  Inc..  Holding 
Co.  Act  Release  No.  25991  (Feb.  22,  1994)  (interests 
in  fuel  partnership  to  supply  gas  to  QF  project). 

"The  Commission  has  authorized  the  retention 
and  acquisition  of  interests  in  such  businesses  in 
connection  with  the  utility  operations  of  an 
integrated  system.  See.  e.g..  North  American  Co.,  11 
SBC  194.  225-226,  248  (1942):  Arkansas  Natural 
Gas  Corp.  v.  SEC,  154  F.  2d  597  (5lh  Cir.),  cert, 
denied,  329  U.S.  738  (1946).  See  also  Ohio  Power 
Co.,  Holding  Co.  Act  Release  No.  19594  (June  25. 
1976)  (rail-lo-berge  coal  handling  facility):  Middle 
South  Utilities.  Inc.,  Holding  Co.  Act  Release  No. 
18221  (Dec  17, 1973)  (bulk  oil  storage  facilities): 
Jersey  Centtal  Power  and  Light  Co.,  Holding  Co.  Act 
Release  No.  24664  (June  14. 1988)  (reservoir,  dam 
and  related  facilities  for  storage  and  discharge  of 
water):  New  England  Electric  System,  Holding  Co. 
Act  Release  No.  26277  (Apr.  26,  1995)  (investment 
in  venture  that  would  install  equipment  at  power 
stations  owned  by  nonafTiliates  to  separate 
unbumed  carbon  from  coal  ash). 


(10)  the  production,  transportation, 
distribution  or  storage  of  all  forms  of 
energy  other  than  electricity  and  natural 
or  manufactured  gas;  ^ 

(11)  the  development  and 
commercialization  of  technologies  or 
pnx%sses  which  utilize  coal  waste  by- 
products as  an  integral  component  of 
such  technology  or  process; '' 

(12)  the  ownership,  sale,  leasing  or 
licensing  of  the  use  of 
telecommunications  facilities  and 
equipment  (such  as  fiber  optic  lines, 
ctiaxial  cable,  or  other  communications 
capacity,  towers  and  tower  sites  and 
other  similar  properties);  '^  and 

(13)  such  other  activities  and 
investments  as  the  Commission  may. 
from  time  to  time,  upon  application 
under  section  10  designate  as  energy- 
related  for  purposes  of  the  rule. 

The  last  category  is  intended  to 
encompass  all  other  activities,  not 
specifically  identified  in  the  first  twelve 
categories,  that  the  Commission  may 
hereafter  determine,  by  order  upon 
application,  to  be  energy-related.  This 
feature  of  the  rule  will  ensure  that  it 
does  not  remain  static  as  the  electric 
and  gas  industries  continue  to  evolve. 
Applications  concerning  additional 
nonutility  activities  will  of  course  be 
subject  to  public  notice  in  the  Federal 
Register  pursuant  to  rule  23.  The  notice 
will  specify  that  Commission  approval 
of  the  application  may  involve  a 
designation  of  the  activity  in  question  as 
energy-related  for  purposes  of  rule  58. 

Proposed  rule  58  defines  a  gas-related 
company  as  a  company  that  derives  or 
will  derive  substantially  all  of  its 
revenues  from  activities  permitted 
under  sections  2(a)  and  2(b)  of  the 
GRAA  and  such  other  nonutility 
activities  as  the  Commission  may.  from 
time  to  time,  by  order  upon  application 
under  sections  9(a)(1)  and  10  and 
section  2(b)  of  the  GRAA,  authorize  a 
gas  registered  holding  company  to 
engage  in.  and.  in  so  doing,  designate  as 
gas-related  for  purposes  of  rule  58. 

The  proposed  rule  contemplates  that 
both  energy-related  and  gas-related 
companies  will  derive  substantially  all 
of  their  revenues  from  the  respective 
activities  designated  in  the  rule  so  long 
as  the  registered  holding  company 


system  holds  the  investment.  The 
Commission  requests  comment  on 
whether  any  special  reporting 
requirements  may  be  needed  with 
respect  to  the  revenues  derived  from 
any  other  activities  of  such  companies, 
to  ensure  that  this  requirement  is 
satisfied.  The  Commission  also  invites 
specific  comment  on  whether  the 
proposed  rule  should  include  other 
kinds  or  categories  of  energy-related 

activities. 

The  Commission  believes  that  it  is 
appropriate,  as  contemplated  by  section 
9(c)(3),  to  limit  the  aggregate  investment 
of  a  registered  holding  company  in 
energy-related  companies  pursuant  to 
the  proposed  rule,  to  ensure  that  these 
acquisitions  are  not  detrimental  to  the 
public  interest  or  the  interest  of 
investors  or  consumers.'^  Accordingly, 
the  Commission  proposes  to  limit 
acquisitions  of  the  securities  of  such 
companies  to  an  amount  equal  to  the 
greater  of  15%  of  the  consoUdated 
capitalization  of  the  holding  company 
and  $50  million.  Within  these 
parameters,  a  registered  holding 
company  will  have  discretion  and 
flexibility  to  invest  in  energy-related  . 
companies.  In  some  cases,  a  registered 
holding  company  or  its  subsidiary  may 
acquire  a  limited  interest  and/or  invest 
a  very  small  amount  of  capital  in  an 
energy-related  company.  In  other  cases, 
those,  for  example,  involving  ownership 
of  a  QF  or  a  steam  production  plant,  the 
acquisition  may  involve  a  large  interest 
and/or  substantial  capital  outlays. 

The  Commission  contemplates  that 
prior  investments  in  energy-related 
companies  pursuant  to  orders  would  not 
be  counted  toward  the  limitation  on 
aggregate  investment  in  proposed  rule 
58.  The  Commission  requests  specific 
comment,  however,  on  the 
appropriateness  of  excluding  such  prior 
investment  for  piirposes  of  the  rule. 

The  proposea  limitation  to  15%  of 
consoUdated  capitalization,  as  reported 
by  the  registered  holding  company  in  its 
most  recent  Form  10-K  or  Form  10-Q. 
as  applicable,  affords  significant 
flexibility  for  investments  in  energy- 


»See.  e.g.,  Lone  Star  Gas  Corp..  12  S.E.C.  286. 
298-99  (1942)  (finding  gasoline,  oil  and  butane  and 
propane  production  operations  to  be  related  to 
retainable  natural  gas  production  operations). 

J'  New  England  Electric  System,  Holding  Co.  Act 
Release  No.  26277  (April  26.  1995). 

" See,  e.g..  Consolidated  Gas  Transmission  Corp.. 
Holding  Co.  Act  Release  No.  23914  (Nov.  20, 1985) 
(lease  of  microwave  radio  facilities);  Appalachian 
Power  Co.,  Holding  Co.  Act  Release  No.  24772  (Dec. 
9, 1988)  (lease  of  optical  fiber  systems):  Southern 
Co.,  Holding  Co.  Act  Release  No.  26211  (Dec.  30, 
1994)  (mobile  radio  system). 


"  Proposed  rule  58  does  not  affect  the 
Commission's  jurisdiction  over  the  issuance  and 
sale  of  securities  by  a  registered  holding  company 
or  its  subsidiary  to  finance  investments  in  an 
energy-related  or  a  gas-related  company.  In  its 
review  of  financing  applications  under  the 
standards  of  section  7(d)  of  the  Act,  the 
Commission  must  consider  the  effect  of  any 
financing  on  the  consolidated  capital  structure  of 
the  registered  system  and  must  examine  whether 
the  security  being  sold  is  reasonably  adapted  to  the 
underlying  earning  power  of  the  holding  company's 
subsidiary  operations.  Thus,  in  addition  to  the 
limitations  on  nonutility  investments  incorporated 
in  proposed  rule  58,  the  Commission  has  other 
statutory  means  to  monitor  the  financial  and  other 
effects  of  nonutility  activities  on  registered  systems. 
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related  companies  by  the  larger 
registered  systems.^  The  proposed 
alternative  limitation  of  $50  million  is 
intended  to  benefit  the  smaller 
registered  systems.'*  The  Commission 
invites  specific  comment  on  whether 
the  proposed  investment  limitations  are 
reasonable  imder  the  circiunstances. 
The  Commission  also  requests  specific 
comment  as  to  whether  a  different 
measure  of  financial  capacity,  such  as 
consoUdated  retained  earnings,  should 
be  used  for  purposes  of  the  rule.'* 

The  Commission  is  not  proposing  a 
similar  limitation  upon  acquisitions  of 
seciuities  of  a  gas-related  company.  The 
activities  contemplated  by  the  GRAA 
are  per  se  closely  related  to  the  core 
utiUty  business  of  the  gas  registered 
holding  companies,  and  currently 
represent  more  than  60%  of  the 
consoUdated  assets  of  these  systems. 
There  is  no  indication  that  Congress 
intended  for  the  Commission  to  place 
investment  limits  on  these  activities." 
Even  if  a  limitation  were  deemed 
appropriate,  it  is  difficult,  as  a  practical 
matter,  to  select  a  Umitation  that  would 
fairly  take  accoimt  of  the  disparities 
among  the  gas  registered  holding 
companies  as  to  the  nature  and  extent 
of  GRAA-related  investments  to  date.'* 
The  Commission  requests  particular 
comment,  however,  as  to  the 


*♦  As  an  example,  the  Southern  Company's 
consolidated  capitalization  was  approximately 
S17.8  billion  for  the  year  ended  biscember  31.  1994. 
Pursuant  to  proposed  rule  58  and  the  related 
proposed  amendment  to  rule  45(b),  Southern  could 
invest  up  to  S2.7  billion  in  energy-related 
companies,  excluding  existing  subsidiaries. 

"  For  example,  the  consolidated  capitalization  of 
UNTFIL  Corporation,  at  December  31,  1994,  was 
approximately  SI  29.7  million.  The  proposed 
percentage  limitation  would  allow  UJvirriL  to  invest 
an  amount  of  up  to  S19.451  million  in  energy- 
related  companies,  excluding  existing  subsidiaries. 

^  See,  e.g.,  rule  53,  which  creates  a  safe  harbor 
for  a  financing  in  coimection  with  investmenta  in 
exempt  wholesale  generators  if.  among  other 
conditioiu.  aggregate  investment  in  exempt 
wholesale  generators  and  foreign  utility  companies 
would  not  exceed  50%  of  consolidated  retained 
earnings. 

'^  As  noted  previously.  Congress  intended  that 
the  GRAA.  by  permitting  gas  registered  holding 
companies  to  invest  in  gas  production, 
transportation,  storage,  marketing  and  similar 
activities,  would  promote  competition  in  the 
natural  gas  markets.  The  Commission  retains 
jurisdiction  over  the  financing  activities  of  the  gas 
registered  holding  companies,  which  finance  the 
operations  of  their  subsidiaries  at  the  parent 
company  level. 

»  With  respect  to  section  2(a)  of  the  GRAA,  NFC 
bad  invested  approximately  $292.1  million  in  gas 
pipeline  transpoMation  and  gas  storage  as  of 
December  31,  1994,  whereas  Columbia  had  invested 
approximately  $1.65  billion  and  CNG 
approximately  S980.6  million.  With  respect  to 
section  2(b),  CNG  had  invested  approximately 
S876.5  million  in  exploration  and  development  as 
of  that  date,  whereas  Columbia  had  invested 
approximately  $373.1  million  and  NFG 
approximately  $237.5  million. 


appropriateness  of  a  limitation  in 
proposed  rule  58  upon  investments  in 
gas-related  companies. 

The  Commission  is  aware  that  the 
magnitude  of  the  investments  proposed 
to  be  exempted  by  rule  58  may  cause 
concerns  as  to  whether  these 
investments,  together  with  other  factors 
affecting  the  registered  holding 
company  system,  may  have  potential 
adverse  efi^ects  on  the  system's  utiUty 
companies  and  their  customers. 
Consequently,  the  Commission  seeks 
comment  on  whether  rule  58  should 
include  additional  conditions  to  take 
account  of  other  adverse  conditions  that 
may  be  present,  and  what  form  such 
conditions  should  take.  Commenters  are 
invited  to  address  the  need  for 
additional  conditions  to  use  of  the  rule 
58  exemption  based  on  the  financial 
condition  of  the  registered  holding 
company  system,  the  extent  of  losses 
experienced  by  the  system  over  recent 
periods,  prior  bankruptcies  of  system 
companies,  and  any  other  basis 
specified  by  the  commenter. 

The  proposed  rule  defines  the  term 
"aggregate  investment"  to  mean  all 
amoimts  invested  or  committed  to  be 
invested  in  energy-related  companies, 
for  which  there  is  recourse,  directly  or 
indirectly,  to  the  registered  holding 
company.  The  term  is  intended  to  have 
a  meaning  similar  to  that  given  the  term 
in  rule  53.''  Aggregate  investment,  for 
purposes  of  rule  58,  would  thus  include 
amoimts  actually  invested  in  an  energy- 
related  company,  as  well  as  any 
amounts  committed  imder  the  terms  of 
subscription  agreements  or  stand-by  or 
other  similar  capital  funding 
agreements.^ 

In  addition,  proposed  rule  58(c) 
would  require  a  registered  holding 


»  See  Holding  Co.  Act  Release  No.  25886  (Sept. 
23.  1993).  58  FR  51488  (Oct.  1.  1993).  Rule 
53(a)(i)(i)  (17  CFR  250.53(a)(l)(i))  defines 
"aggregate  investment"  to  mean: 

all  amounta  invested,  or  committed  to  be 
invested,  in  exempt  wholesale  generators  and 
foreign  utility  companies,  for  which  there  is 
recourse,  directly  or  indirectly,  to  the  registered 
holding  company.  Among  other  things,  the  term 
includes,  but  is  not  limited  to,  preliminary 
development  expenses  that  culminate  in  the 
acquisition  of  an  exempt  wholesale  generator  or  a 
foreign  utility  compiany:  and  the  fair  market  value 
of  asseu  acquired  by  an  exempt  wholesale  generator 
or  a  foreign  utility  company  from  a  system  company 
(other  than  an  exempt  wholesale  generator  or  a 
foreign  utility  company). 

*For  purposes  of  the  rule,  aggregate  investment 
would  not  include  the  portion  of  a  registered 
holding  company's  book  investment  in  an  energy- 
related  comptany  that  is  attributable  to  increases  in 
retained  earnings  or  to  indebtedness  issued  by  any 
such  subsidiary  with  respect  to  which  there  is  no 
recourse  directly  or  indirectly  to  the  registered 
holding  company.  "Aggregate  investment"  would 
also  not  include  the  amount  invested  by  one 
energy-related  subsidiary  company  in  another  such 
company. 


company  relying  upon  the  rule  to  file 
with  this  Commission  and  each  state 
commission  having  jurisdiction  over  the 
retail  rates  of  the  registered  system 
operating  companies  a  quarterly  report 
disclosing  acquisitions  pursuant  to  the 
rule  and  certain  other  information 
required  by  proposed  Form  U-9C-3. 
discussed  further  infra.  The  reporting 
requirements  are  intended  to  enable  the 
Commission  and  the  state  and  local 
regulatory  authorities  to  monitor  energy- 
related  and  gas-related  investments  and 
activities,  including  any  intrasystem 
transactions  involving  the  operating 
companies  in  registered  systems. 

The  Commission  believes  it  is 
unnecessary  to  restrict  the  extent  to 
which  an  energy-related  company  or  a 
gas-related  company  may  serve 
nonassociate  companies.*'  Prior  orders 
of  the  Commission  have  not  subjected 
gas-related  businesses  to  any  restriction 
in  this  regard.  In  addition,  the 
Commission  recently  determined  that  it 
was  appropriate  to  remove  a  percentage 
limitation  that  had  previously  been 
impMDsed  upon  the  energy  management 
services  business  of  a  nonutiUty 
subsidiary  of  a  registered  holding 
company.*^  The  Commission's  decision 
was  based  on  a  number  of  factors, 
including  evidence  of  the  fimdamental 
changes  that  the  utiUty  industry-  has 
undergone  in  recent  years,  such  that  the 
industry  no  longer  focuses  primarily 
upon  the  need  to  meet  increased 
demand  through  the  construction  of 
new  generating  capacity.  Specifically, 
the  Commission  noted  that  energy 
conservation  and  demand-side  measures 
are  today  "an  important  complement  to 
the  utility  business."  and  determined 
that  the  energy  management  services 
business  would  fiuther  an  important 
national  policy,  namely,  the  promotion 
of  energy  conservation  and  efficiency.*' 

On  the  basis  of  the  Commission's 
experience  to  date  and  its  assessment  of 
the  significant  changes  now  underway 
in  the  energy  and  energy  services 
industries,  the  Commission  believes  that 
energy-related  businesses  (as  defined  in 


"  Prior  orders  of  the  Commission  have  sometimes 
restricted  transactions  on  behalf  of  nonassociates  by 
imposing  conditions  to  limit,  geographically  or 
otherwise,  the  operations  or  source  of  revenues  of 
a  nonutility  busittess.  See,  e.g..  Eastern  Utilities 
Associates.  Holding  Co.  Act  Release  No.  24273 
(Dec.  19,  1986)  (50%  limitation  upon  energy 
management  service  activities  outside  New 
England):  National  Fuel  Gas  Co.,  Holding  Co.  Act 
Release  No.  24381  (May  1.  1987)  (50%  limitation 
on  gas  well  and  pipeline  construction  on  behalf  of 
nonassociates):  CSW  Credit.  Inc.  Holding  Co.  Act 
Release  No.  25995  (Mar.  2.  1994)  (50%  limitation 
on  amount  of  accounts  receivable  factored  for 
nonassociates). 

<2  Eastern  Utilities  Associates,  Holding  Co.  Act 
Release  No.  26232  (Feb.  15.  1995). 
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the  proposed  rule)  may  now  be 
considered  sufficiently  related  to  the 
core  utility  business  of  registered 
holding  companies  as  not  to  require  the 
imposition  of  limitations  upon 
transactions  with  nonassociates.  It  is 
also  reasonable  to  expect  that  the 
participation  in  such  activities  by 
registered  holding  companies,  together 
with  exempt  holding  companies  and 
investor-owned  utilities  not  subject  to 
the  Act,  will  produce  benefits  to 
investors,  consumers  and  the  public. 
Further,  it  does  not  appear  that  the 
participation  of  registered  holding 
companies  will  lead  to  a  recurrence  of 
the  evils  that  the  Act  was  intended  to 
address. 

IV.  Proposed  Amendments  to  Rule  52 
and  Rule  45 

The  Commission  is  also  requesting 
comment  on  proposed  conforming 
amendments  to  rules  52  and  45. 
Financings  by  registered  system 
companies  of  the  activities  of  energy- 
related  businesses  would  be  subject  to 
these  rules. 

Rule  52,  as  rncently  emiended,** 
exempts  from  the  requirement  of 
Commission  approval  under  sections 
6(a)  and  7  the  issue  and  sale  by  a 
nonutility  subsidiary  of  a  registered 
holding  company  of  any  common  stock, 
preferred  stock,  bond,  note  or  other  form 
of  indebtedness,  subject  to  certain 
conditions.  Rule  52  further  exempts 
from  the  requirement  of  prior 
Commission  approval  under  sections 
9(a)(1)  and  10  the  acquisition  by  a 
registered  holding  company  of  any  such 
seciuity,  provided  that  the  transaction 
does  not  involve  the  formation  of  a  new 
subsidiary.  The  Commission  has 
proposed  to  amend  rule  52  further  to 
expand  the  types  of  securities  that 
qualify  for  the  exemption.**  The 
exemptions  under  rule  52(b)  and  52(d), 
both  currently  in  effect  and  as  proposed 
to  be  amended,  are  broader  than,  and 
thus  are  inconsistent  with,  the 
exemption  in  proposed  rule  58. 
Accordingly,  the  Commission  proposes 
to  amend  rule  52  to  conform  the 
limitation  of  the  rule  upon  the  aggregate 
amount  of  such  securities  that  may  be 
issued  and  sold  by  energy-related 
subsidiaries  and  acquired  by  registered 
holding  companies  to  the  limitation  of 
proposed  rule  58. 

Rule  45(b)  currently  exempts  from  the 
requirement  of  Commission  approval 
under  section  12(b)  and  rule  45(a) 
thereunder  certain  investments  by  a 


registered  holding  company  in  its 
existing  subsidiaries  by  means  of  cash 
capital  contributions  or  open  account 
advances.  In  particular,  rule  45(b)(4),  as 
recently  amended,  exempts  wdthout 
limitation  any  capital  contribution  or 
open  account  advance  without  interest 
to  a  subsidiary  company.'*'  For  purposes 
of  proposed  rule  58,  the  exemption  is 
over-inclusive.  Accordingly,  the 
Commission  proposes  to  amend  rule 
45(b)(4)  to  conform  the  aggregate 
amount  of  capital  contributions  and 
open  accoimt  advances  that  may  be 
made  to  energy-related  subsidiary 
companies  to  the  limitations  of 
proposed  rule  58. 

V.  Proposed  Quarterly  Reports  on  Fonn 
U-9C-3 

In  recent  years,  the  Commission  has 
formalized  the  practice  of  including  in 
its  orders  approving  acquisitions  of 
nonutility  interests  under  section  10  a 
requirement  for  the  filing  of  periodic, 
usually  quarterly,  reports  imder  rule 
24.*^  These  reports  typically  provide 
continuous  information  on  authorized 
business  activities,  intercompany 
guaranties  and  billings,  and  results  of 
operations.  Since  these  reporting 
obligations  have  been  imposed  on  a 
case-by-case  basis,  there  are  instances  in 
which  some  holding  companies  now 
must  prepare  and  file  as  many  as  five 
different  periodic  reports  under  rule  24. 
Proposed  Form  U-9C-3  would  require 
essentially  the  same  information 
covered  in  these  reports,  and  it  is 
intended  that  a  holding  company  may 
file  a  single  Form  U-9C-3  for  all  energy- 
related  company  subsidiaries  in  lieu  of 
the  separate  rule  24  certificates  lequired 
under  the  terms  of  any  outstanding 
Commission  orders.  This  procedure 
should  lessen  the  reporting  burden  for 
holding  companies.  Moreover,  a  single, 
comprehensive  report  covering  all 
energy-related  and  gas- related  business 
activities  of  a  registered  holding 
company  should  be  more  useful  for  the 
state  commissions,  with  which  the 
report  must  also  be  filed.  The 
Coimnission  requests  comment  on  the 
form  and  content  of  Form  U-9C-3.  In 
particular,  the  Commission  requests 
comment  on  whether  a  report  should  be 
filed  quarterly  or  on  a  semiannual  or 
other  basis.  The  Commission  also  notes 
the  need  to  balance,  on  the  one  hand, 


"See  Holding  Co.  Act  Release  No.  26311  (June 
20,  1995). 

"  See  Holding  Co.  Act  Release  No.  26312  (June 
20.  1995). 


*»See  Holding  Co.  Act  Release  No.  26311  (June 
20.  1995). 

*>  See,  e.g.,  Southern  Co..  Holding  Co.  Act  Release 
Nos.  26212  (Dec.  30.  1994)  and  26221  (Jan.  25, 
1995);  American  Electric  Power  Co.,  Holding  Co. 
Act  Release  No.  26267  (Apr.  5, 1995):  Entergy  Corp., 
Holding  Co.  Act  Release  No.  25848  (July  8,  1993); 
Northeast  Utilities.  Holding  Co.  Act  Release  No. 
26213  (Dec.  30. 1994). 


the  legitimate  needs  of  regulators  for 
information  regarding  nonutility 
activities,  and.  on  the  other,  the  needs 
of  registered  holding  companies  to 
protect  from  public  disclosure 
commercially  and  competitively 
sensitive  information.  In  this  respect, 
the  primary  regulatory  purposes  of  the 
report  will  be  to  provide  financial  and 
other  information  on  transactions 
between  energy-related  company 
subsidiaries  and  their  regulated 
associate  companies.  The  report  does 
not  call  for  information  that  would  be 
commercially  sensitive,  such  as  the 
identity  of  customers  or  information 
regarding  revenues  and  earnings  derived 
from  specific  business  ventures. 
Nevertheless,  there  may  be  instances  in 
which  a  holding  company  feels  the  need 
to  claim  confidential  treatment  imder 
rule  104  for  some  items  of  information. 
Reasonable  requests  for  ctSnfidential 
treatment  would  not  be  precluded. 

VI.  Conclusion 

The  Commission  beUeves  that  the 
registered  holding-company  systems 
should  be  relieved  of  the  regulatory 
burden  of  having  to  file  multiple 
applications  for  authority  to  engage  in 
nonutility  activities,  through 
investments  in  the  securities  of  other 
companies,  that  are  of  the  same  or 
similar  character  or  type  as  those  the 
Commission  has  allowed  in  previous 
cases.  The  proposed  rules  are  intended 
to  permit  investments  in  energy-related 
companies  and  gas-related  companies, 
as  defined,  without  geographic  Umits  or 
other  restrictions  such  as  have  been 
selectively  incorporated  into  previous 
orders.  The  Commission  beUeves  that 
the  proposed  limitation  of  rule  58  on  the 
aggregate  amount  that  a  registered 
holding  company  system  may  invest, 
directly  or  indirectly,  in  energy-related 
companies  will  assure  that  financial 
integrity  of  a  registered  holding 
company  system  will  not  be  impaired 
by  investments  pursuant  to  the  rule.  In 
addition,  the  proposed  reporting 
requirements  should  enable  the 
Commission  and  interested  state  and 
local  regulators  to  monitor  the  financial 
and  other  impact  of  such  investments. 

Regulatory  Flexibility  Act  Certification 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act,  5  U.S.C. 
605(b),  the  Chairman  of  the  Commission 
has  certified  that  the  proposed  amended 
rule  will  not.  if  adopted,  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  certification,  including  the  reasons 
therefor,  may  be  obtained  from  Bonnie 
Wilkinson,  Office  of  Pubhc  Utility 
Regulation,  Division  of  Investment 
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Management.  Securities  and  Exchange 
Commission.  450  Fifth  Street  N.W., 
Washington,  D.C.  20549. 

Costs  and  Benefits 

Rule  58  will  substantially  decrease 
regulatory  costs  for  the  eleven  (11) 
electric  and  three  (3)  gas  registered 
holding  companies.  In  calendar  years 
1993  and  1994,  122  applications  would 
not  have  been  filed  had  the  proposed 
rule  58  and  related  rule  amendments 
been  in  place.  Estimated  savings  per 
application  would  have  been 
approximately  $70,000  including 
related  legal,  accounting,  and 
management  costs.  Thus,  for  122 
applications  filed  in  calendar  years  1993 
and  1994,  the  aggregate  savings  would 
have  been  approximately  $8,540,000  or 
$4,270,000,  respectively,  per  year. 
Moreover,  the  reduction  in  Commission 
staff  hours  would  have  been 
approximately  13,300  hours  per  year 
(6.5  staff  years).  The  only  cost  to  the 
registered  holding  companies  in 
complying  with  the  rule  will  be  the  cost 
of  completing  and  filing  Form  U-9C-3 
on  a  quarterly  basis.  It  is  estimated  that 
approximately  16  hours  wall  be  required 
to  complete  each  form  at  an  estimated 
cost  of  $250  per  hour.  Assuming  61 
acquisition  applications  per  year,  the 
cost  of  compliance  reporting  would 
approximate  $244,000  per  year. 

Paperwork  Reduction  Act 

The  proposed  rule  and  rule 
amendments  are  subject  to  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  79  et  seq.)  and  will  be  submitted 
for  approval  to  the  Office  of 
Management  and  Budget. 

Statutory  Authority 

The  Commission  is  proposing  to 
adopt  rule  58  and  to  amend  rules  45  and 
52  pursuant  to  sections  6.  9. 12  and  20 
of  the  Act. 

List  of  Subjects  in  17  CFR  Parts  250  and 
259 

Electric  utilities.  Holding  companies. 
Natural  gas.  Reporting  and 
recordkeeping  requirements,  Securities. 

Text  of  Proposed  Rules 

For  the  reasons  set  out  in  the 
preamble,  chapter  11,  title  17,  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  follows: 

PART  250— GENERAL  RULES  AND 
REGULATIONS,  PUBUC  UTILITY 
HOLDING  COMPANY  ACT  OF  1935 

1.  The  authority  citation  for  part  250 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  79c.  79f(b),  79i(c)(3) 
and  79t,  unless  otherwise  noted. 


2.  Section  250.45  is  amended  by 
revising  paragraph  (b)(4)  to  read  as 
follows: 

S  250.45  Loans,  extensions  of  credit, 
donations  and  capital  contributions  to 
associate  companies. 

•  «        »        •        • 

(b)  Exceptions.  *  *  • 

(4)  Capital  contributions  or  open 
account  advances,  without  interest,  by  a 
company  to  its  subsidiary  company; 
Provided,  That  capital  contributions  or 
open  account  advances  to  any  energy- 
related  company  subsidiary,  as  defined 
in  rule  58  (§  250.58),  shall  not  be 
exempt  hereunder  unless,  after  giving 
effect  thereto,  the  aggregate  investment 
by  a  registered  holdiag  company  or  any 
subsidiary  thereof  in  such  company  and 
all  other  such  energy-related  subsidiary 
companies  does  not  exceed  the 
limitation  in  nde  58(a)(1) 
(§  250.58(a)(1)). 

3.  Section  250.52  is  amended  by 
revising  paragraph  (b)  as  follows: 

§  250.52    Exemption  of  issue  and  sale  of 
certain  securities. 

*  »         »         •        » 

(b)  Any  subsidiary  of  a  registered 
holding  company  which  is  not  a  holding 
company,  a  public-utility  company,  an 
investment  company,  or  a  fiscal  or 
financing  agency  of  a  holding  company, 
a  public-utility  company  or  an 
investment  company  shall  be  exempt 
from  section  6(a)  of  the  Act  (15  U.S.C. 
79f(a))  and  rules  thereunder  vdth 
respect  to  the  issue  and  sale  of  any 
security  of  which  it  is  the  issuer  if: 

(1)  Tne  issue  and  sale  of  such  security 
are  solely  for  the  purpose  of  financing 
the  existing  business  of  such  subsidiary 
company;  and 

(2)  The  interest  rates  and  maturity 
dates  of  any  debt  security  issued  to  an 
associate  company  are  designed  to 
parallel  the  effective  cost  of  capital  of 
that  associate  company;  Provided,  That 
any  security  issued  to  an  associate 
company  by  any  energy-related 
company  subsidiary,  as  defined  in  rule 
58  (§  250.58).  shall  not  be  exempt 
hereunder  unless,  after  giving  effect 
thereto,  the  aggregate  investment  by  a 
registered  holding  company  or  any 
subsidiary  thereof  in  such  subsidiary 
and  all  other  such  energy-related 
subsidiary  companies  does  not  exceed 
the  limitation  in  rule  58(a)(1) 

(§  250.58(a)(1)). 

4.  Section  250.58  is  added  to  read  as 
follows:  • 

§  250.58    Exemption  of  investments  in 
certain  nonutility  companies. 

(a)  Exemption  from  Section  9(a). 
Section  9(a)  of  the  Act  (15  U.S.C.  79i(a)) 
shall  not  apply  to: 


(1)  The  acquisition  by  a  registered 
holding  company,  or  any  subsidiary 
company  thereof,  of  the  securities  of  an 
energy-related  company;  provided  that, 
after  giving  effect  to  any  such 
acquisition,  the  aggregate  investment  by 
such  registered  holding  company  or  any 
subsidiary  thereof  in  all  such  companies 
does  not  exceed  the  greater  of: 

(i)  $50  million;  and 

(ii)  15%  of  the  consolidated 
capitalization  of  such  registered  holding 
company,  as  reported  in  the  registered 
holding  company's  most  recent  Annual 
Report  on  Form  10-K  or  Quarterly 
Report  on  Form  10-Q  (§  249.308a  or 
§  249.310  of  this  chapter)  filed  under  the 
Securities  Exchange  Act  of  1934,  as 
amended  (15  U.S.C.  78  et  seq.];  or 

(2)  The  acquisition  by  a  registered  gas- 
utility  holding  company,  or  a  subsidiary 
company  thereof,  of  the  securities  of  a 
gas-related  company. 

(b)  Definitions.  For  the  purpose  of  this 
section: 

(1)  The  term  energy-related  company 
shall  mean  any  company  that  derives  or 
will  derive  substantially  all  of  its 
revenues  (exclusive  of  revenues  from 
temporary  investments)  from  one  or 
more  of  the  following  businesses: 

(i)  The  rendering  of  energy 
conservation  and  demand-side 
management  services; 

(ii)  The  development  and 
commercialization  of  electro- 
technologies  related  to  energy 
conservation,  storage  and  conversion, 
energy  efficiency,  waste  treatment, 
greenhouse  gas  reduction,  and  similar 
iimovations; 

(iii)  The  manufacture,  conversion, 
sale  and  servicing  of  electric  and 
compressed  natural  gas  powered 
vehicles  and  ownership  and  operation 
of  related  refueling  and  recharging 
equipment; 

(iv)  The  sale,  installation,  and 
servicing  of  electric  and  gas  appliances 
for  residential,  commercial  and 
industrial  heating  and  lighting; 

(v)  The  brokering  and  marketing  of 
energy  commodities,  including  but  not 
limited  to  electricity  or  natural  or 
manufactured  gas; 

(vi)  The  production,  conversion,  and 
distribution  of  thermal  energy  products, 
such  as  process  steam,  heat,  hot  water, 
chilled  water,  air  conditioning, 
compressed  air  and  similar  products; 
alternative  fuels;  and  renewable  energy 
resources; 

(vii)  The  sale  of  technical, 
operational,  management,  and  other 
similar  kinds  of  services  and  expertise, 
developed  ir  the  course  of  utility 
operations  in  such  areas  as  power  plant 
and  transmission  system  engineering, 
development,  design  and  rehabilitation; 
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construction;  maintenance  and 
operation;  fuel  procurement,  delivery 
and  management;  environmental 
licensing,  testing  and  remediation;  and 
other  similar  areas; 

(viii)  The  ownership  or  operation  of 
"qualifying  facilities."  as  defined  under 
the  Public  Utility  Regulatory  PoUcies 
Act  of  1978.  as  amended  ("PURPA"), 
and  facilities  necessary  or  incidental 
thereto,  including  thermal  energy 
utilization  facilities  purchased  or 
constructed  primarily  to  enable  the 
qualifying  facility  to  satisfy  the  useful 
thermal  output  requirements  under 

PURPA; 

(ix)  The  ownership  or  operation  of 
fuel  procurement,  transportation, 
handling  and  storage  facilities, 
scrubbers,  and  resoiuce  recovery  and 
waste  water  treatment  facilities; 

(x)  The  production,  transportation, 
distribution  or  storage  of  all  forms  of 
energy  other  than  electricity  and  natural 
or  manufactured  gas; 

(xi)  The  development  and 
commercialization  of  technologies  or 
processes  which  utiUze  coal  waste  by- 
products as  an  integral  component  of 
such  technology  or  process; 

(xii)  The  ownership,  sale,  leasing  or 
licensing  of  the  use  of 
telecommunications  facilities  and 
equipment  (such  as  fiber  optic  lines, 
coaxial  cable,  or  other  communications 
capacity,  towers  and  tower  sites  and 
other  similar  properties);  and 

(xiii)  Such  other  activities  and 
investments  as  the  Commission  may, 
from  time  to  time,  upon  appUcation 
under  section  10  of  the  Act  (15  U.S.C. 
79j)  designate  as  energy-related  for 
purposes  of  this  section. 

(2)  The  term  gas-related  company 
shall  mean  a  business  that  derives  or 
will  derive  substantially  all  of  its 
revenues  from  activities  permitted 
imder  the  Gas-Related  Activities  Act  of 
1990, 104  Stat.  2810,  and  such  other 
activities  and  investments  as  the 
Commission  may,  from  time  to  time, 
upon  appUcation  under  section  10  of 
the  Act  (15  U.S.C.  79j)  or  section  2(b)  of 
the  Gas  Related  Activities  Act,  designate 
as  gas-related  for  purposes  of  this 
section. 

(3)  The  term  aggregate  investment 
shall  mean  all  amounts  invested  or 
committed  to  be  invested  in  energy- 
related  companies,  for  which  there  is 
recourse,  directly  or  indirectly,  to  the 
registered  holding  company. 

(c)  Report  on  Related  Business 
Activities.  Within  60  days  following  the 
end  of  the  first  calendar  quarter  in 
which  any  acquisition  that  is  exempt 
imder  this  section  is  made,  the 
registered  holding  company  shall  file 
(and  thereafter  continuously  file)  with 


this  Commission  and  with  each  state 
commission  having  jiuisdiction  over  the 
retail  rates  of  the  public-utility 
subsidiary  companies  of  such  registered 
holding  company  a  Certificate  of 
Notification  on  Form  U-9C-3  (§  259.208 
of  this  chapter). 

PART  259— FORMS  PRESCRIBED 
UNDER  THE  PUBLIC  UTILITY 
HOLDING  COMPANY  ACT  OF  1935 

5.  The  authority  citation  for  part  259 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  79e,  79f,  79g.  79j,  79l, 
79ni,  79n,  79q  and  79t. 

6.  Section  259.208  is  added  to  read  as 
follows: 

259.208    Form  U-«C-3.  for  notification  of 
acquisition  of  securities  exempt  from 
section  9(a)  pursuant  to  rule  58  (§  250.58  of 
this  chapter). 

This  form  shall  be  filed  pursuant  to 
rule  58(c)  (§  250.58(c)  of  this  chapter)  as 
the  certificate  of  notification  of  the 
acquisition  of  securities  exempted  from 
the  application  of  section  9(a)  of  the  Act 
pursuant  to  rule  58  (§  250.58  of  this 
chapter). 

[Editorial  Note:  The  text  of  Form  U-9C-3 
appears  in  the  Appendix  to  this  document 
and  will  not  appear  in  the  Code  of  Federal 
Regulations.) 
'Dated:  )une  20. 1995. 

By  the  Commission. 
Margaret  H.  McFarland 
Deputy  Secretary. 

Note:  This  form  will  not  appear  in  the 
Code  of  Federal  Regulations. 

Appendix— United  Stales  Securities  and 
Exchange  Cominissian 

Washington.  DC  20549 
Form  U-9C-3 

Quarterly  Report  of  Investments  in 
Companies  Engaged  in  Certain  "Energy- 
Related"  and  "Gas-Related"  Businesses 


Name  and  Address  of  Registered  Holding 
Company 

General  Instructions 

1.  Use  of  Form 

A  quarterly  report  containing  the 
information  required  by  Form  U-9C-3 
shall  be  filed  by  a  registered  holding 
company  with  the  Commission  and 
with  eadi  state  public-utility 
commission  that  has  jurisdiction  over 
the  retail  rates  of  a  public-utiUty 
subsidiary  company  of  the  registered 
holding  company.  The  report  shall  be 
filed  within  60  days  following  the  end 
of  each  calendar  quarter  commencing 
with  the  first  calendar  quarter  in  which 
such  registered  holding  company 
directly  or  indirectly  acquires  any 


securities  of  any  energy-related  or  gas- 
related  company  in  reliance  upon  the 
exemption  afforded  by  rule  58. 17  CFR 
250.58. 
2.  Formal  Requirements 

(a)  Two  copies  of  the  report  on  this 
form,  including  the  exhibits  specified, 
shall  be  filed  with  the  Commission,  and 
one  copy,  with  exhibits,  shall  be  filed 
with  each  of  the  appropriate  state 
commissions.  At  least  one  of  the  copies 
filed  with  the  Commission  shall  be 
manually  signed  and  filed  at  the  place 
designated  by  the  Commission  for 
filings  under  the  laws  it  administers. 
The  second  copy  shall  be  addressed  to 
the  Division  or  Office  responsible  for 
administering  the  Act. 

(b)  The  quarterly  report,  and  where 
practicable  all  documents  filed  as  a  part 
thereof,  shall  be  on  good  quaUty,^ 
unglazed  white  paper.  B'/i"  x  11"  in 
size.  All  papers  included  in  the 
quarterly  report,  except  exhibits  not 
especially  prepared  for  such  pvupose. 
shall  have  a  margin  of  at  least  1  Vz"  for 
binding,  and  each  copy  should  be  firmly 
bound  on  the  left  side. 

(c)  The  report  shall  contain  the  item 
nimiber  and  caption  of  each  item  in  the 
form,  but  shall  omit  all  instructions  and 
text.  If  any  item  is  inapplicable  or  the 
answer  thereto  is  negative,  it  shall  be  so 

stated. 

(d)  The  report  shall  identify  and 
provide  a  telephone  number  for  a 
person  to  whom  inquiries  concerning 
the  contents  of  the  report  may  be 
directed. 

3.  Definitions 

All  terms  used  in  this  form  and  the 
instructions  have  the  same  meaning  as 
in  the  Public  Utility  Holding  Company 
Act  of  1935,  as  amended,  and  the  rules 
and  regulations  thereunder,  particularly 
rule  58,  17  CFR  250.58. 

Item  1. 

Identify  the  name  and  describe  the 
nature  of  the  business  of  each  newly 
formed  energy-related  or  gas-related 
company  whoso  securities  were 
acquired  during  the  calendar  quarter. 

Item  2. 

Provide  the  amount  and  type  (e.g., 
equity  or  debt)  of  capital  invested  in 
each  energy-related  or  gas-related 
company.  Identify  whether  the 
investment  is  held  by  the  top  holding 
company  or  a  subsidiary  thereof  (other 
than  an  energy-related  or  a  gas-related 
subsidiary  company).  If  any 
institutional  third  party  financings  were 
used  or  undertaken  to  finance  the 
acquisition  or  ongoing  business  of  any 
such  company,  identify  (a)  the  name  of 
the  institution,  bank,  or  other  third 
party;  (b)  the  amount  and  type  of 


investment;  and  (c)  the  cost  of  capital 
terms. 

Item  3. 

For  each  energy-related  and  gas- 
related  company  in  which  the  registered 
holding  company  has  invested,  directly 
or  indirectly,  provide  a  balance  sheet 
and  a  twelve  months'  ended  income 
statement. 

Item  4. 

Aggregate  Investment  Analysis: 

(a)  State  the  total  investment  diuing 
the  quarter  of  the  registered  holding 
company  or  any  subsidiary  thereof  in  all 
energy-related  companies. 

(b)  If  the  total  investment  disclosed  in 
Item  4(a)  is  greater  than  $50  million, 
state  it  as  a  percentage  of  the  registered 
holding  company's  consolidated 
capitalization  (as  reported  in  the 
registered  holding  company's  most 
recent  Form  10-K  or  Form  10-Q  filed 
imder  the  Seciuities  Exchange  Act  of 
1934). 

(c)  State  the  aggregate  investment  to 
date  of  the  registered  holding  company 
or  any  subsidiary  thereof  in  all  energy- 
related  companies. 


(d)  If  the  aggregate  investment 
disclosed  in  item  4(c)  is  greater  than  $50 
million,  state  it  as  a  percentage  of  the 
registered  holding  company's 
consolidated  capitalization  (as  reported 
in  the  registered  holding  company's 
most  recent  Form  10-K  or  Form  10-Q 
filed  under  the  Securities  Exchange  Act 
of  1934). 

(e)  State  the  aggregate  investment  by 
any  registered  gas  utility  holding 
company  in  all  "gas-related" 
companies. 

Item  5. 

For  each  quarter  followring  the 
calendar  quarter,  provide  a  narrative 
description  of  (a)  any  new  activities 
within  the  scope  of  rule  58(b)(1) 
imdertaken  during  the  quarter  by 
existing  subsidiary  companies;  fb)  any 
services,  goods,  construction,  or  other 
property  sold  to  or  purchased  from  any 
associate  public  utility  company  or 
service  company  during  the  quarter  by 
any  energy-related  or  gas-related 
subsidiary  company,  and  costs  billed 
therefor,  together  vfith  a  copy  of  the 
related  contract. 


Exhibit  A 

For  each  calendar  year,  provide  as  an 
attachment  to  the  first  quarterly  report 
an  organizational  chart  of  the  holding 
company  system  that  includes  the 
percentage  owned  of  each  energy- 
related  or  gas-related  subsidiary 
company  of  the  registered  holding 
company. 

Signature 

The  imdersigned  company  has  duly 
caused  this  report  to  be  signed  on  its 
behalf  by  the  undersigned  thereunto 
duly  audiorized  pursuant  to  the 
requirements  of  the  Public  Utility 
Holding  Company  Act  of  1935,  as 
amended. 

(Date) 

(Company) 

By:  I 

(Type  or  Print  Name  and  Tide) 

(PR  Doc.  95-15838  Filed  6-27-95;  8:45  am] 
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Part  IX 


Department  of 
Education 

34  CFR  Part  201 

Funding  Under  Part  C  of  Title  I  of  the 
Elementary  and  Secondary  Education  Act 
of  1965;  Education  of  Migratory  Children; 
Final  Rule 
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DEPARTMENT  OF  EDUCATION 

Office  of  Elementary  and  Secondary 
Education 

34  CFR  Part  201 

Funding  Under  Part  C  of  Title  I  of  the 
El«mentary  and  Secondary  Education 
Act  of  1965  (ESEA);  Education  of 
Migratory  Children 

agency:  Department  of  Education. 
action:  Notice  of  final  priority. 


SUMMARY:  The  Assistant  Secretary  for 
Elementary  and  Secondary  Education 
(Assistant  Secretary)  establishes  an 
absolute  priority  for  distribution  of 
Migrant  Education  Program  (MEP)  funds 
under  section  1308(a)  of  Title  1  of  the 
Elementary  and  Secondary  Education 
Act  of  1965  (ESEA).  as  amended  by  the 
Improving  America's  Schools  Act 
(lASA)  (Pub.  L.  103-382).  Under  this 
priority  the  Department  will  make  grant 
awards,  on  a  one-time  basis  in  fiscal 
year  (FY)  1995,  to  provide  additional 
resources  to  State  educational  agencies 
(SEAs)  in  order  to  assist  them  in  their 
responsibilities,  under  the  Migrant 
Education  Program  (MEP).  to  ensure  the 
interstate  and  intrastate  transfer  of 
educational  and  health  records  of 
migratory  children. 

EFFECTIVE  DATE:  This  priority  takes  effect 
on  July  28,  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  English,  Office  of  Migrant 
Education.  U.S.  Department  of 
Education,  600  Independence  Avenue, 
SW,  Portals  Building,  Room  4100. 
Washington.  DC  20202-6135. 
Telephone:  (202)  260-1934.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-6339  between  8  a.m.  and  8 
p.m..  Eastern  time.  Monday  through 
Friday. 

SUPPt-EMENTARY  INFORMATION: 
Background 

The  MEP,  authorized  in  Title  I,  Part 
C,  of  the  ESEA,  is  a  State-operated, 
formula  grant  program  under  which 
SEAs  receive  funds  to  improve  the 
academic  achievement  and  welfare  of 
migratory  children  who  reside  in  their 
States.  Under  section  1304(b)(3)  of  the 
ESEA,  SEAs  receiving  MEP  funds  have 
a  responsibility  to  carry  out  activities 
that  promote  the  inter .    *e  and 
intrastate  coordination  of  services  for 
migratory  children,  and  to  provide  for 
educational  continuity  through  the 
timely  transfer  of  pertinent  school 
records,  including  health  information, 
for  migratory  children. 


In  the  past,  the  Department  assisted 
SEAs  in  carrying  out  their 
responsibilities  regarding  the  transfer  of 
records  on  migratory  children  by 
contracting,  using  funds  set  aside  from 
the  overall  MEP  appropriation,  for  a 
national  Migrant  Student  Record 
Transfer  System  (MSRTS).  However, 
because  the  MSRTS  is  no  longer 
available  for  records  transfer  and  the 
contract  for  its  operation  will  end  on 
June  30, 1995,  the  SEAs  are  now  in  the 
process  of  enhancing,  and  in  some  cases 
reexamining.  State  and  local 
recordkeeping  and  records  transfer 
capabilities  for  migratory  children.  In 
this  regard,  the  issue  of  how  school 
records  of  migratory  children  can  best 
be  transferred  after  the  end  of  MSRTS 
has  been  the  subject  of  considerable 
discussion  among  State  and  local 
officials  over  the  past  year,  and  many 
SEAs  have  identified  the  enhancement 
of  State  and  local  capacities  to  maintain 
and  transfer  records  on  migratory 
children  as  a  critical  need  that  warrants 
further  Federal  assistance. 

On  May  4,  1995,  the  Department 
distributed  a  draft  of  a  priority  notice  to 
SEAs  that  proposed,  under  the  authority 
of  section  1308(a)  of  the  ESEA,  to  use 
$2.2  million  in  available  FY  1994  MEP 
funds  for  special,  one-time  grants  to  the 
SEAs  for  activities  that  support  their 
records  transfer  responsibilities.  This 
draft  notice  proposed  to  award  the  $2.2 
million  in  equal  amounts  to  each  SEA 
receiving  MEP  formula  grant  funds, 
except  that  no  SEA  could  receive  an 
amount  that  would  exceed  20  percent  of 
its  FY  1995  MEP  formula  grant  award. 
As  of  June  1,  1995,  49  of  the  51  State 
ME  Directors,  as  well  as  two  other 
interested  parties,  commented  on  the 
draft  priority  notice. 

Forty-two  of  the  State  MEP  Directors 
expressed  complete  satisfaction  with  the 
proposed  distribution  of  hinds,  while 
seven  of  the  State  MEP  Directors  and  the 
two  other  commenters  expressed  some 
concerns  about  the  proposal.  Three 
State  MEP  Directors  and  the  two  other 
commenters  suggested  that  it  would  be 
more  reasonable  to  award  additional 
funds  for  records  transfer  proportionally 
on  the  basis  of  the  size  of  a  State's  MEP 
rather  than  in  equal  State  amounts.  One 
of  the  other  commenters  suggested  a 
two-tiered  distribution  approach,  with 
some  of  the  funds  to  be  distributed 
proportionally  based  on  the  size  of  the 
States'  population  of  migratory  children 
and  the  remaining  funds  to  be 
distributed  equally.  Two  State  MEP 
Directors  suggested  that  some  of  the 
funds  be  reserved  for  new,  national 
activities  to  enhance  records  transfer  in 
the  MEP,  while  a  third  State  MEP 
Director  noted  that  the  Department  was 


already  adequately  supporting  national 
activities  through  the  establishment  of  a 
Records  Exchange  Task  Force.  Two 
State  MEP  directors  suggested  that  the 
funds  be  clearly  reserved  to  support 
interstate  transfer  activities;  and  one  of 
the  other  commenters  also  noted  the 
need  to  emphasize  interstate  transfer 
activities  without  restricting  funds 
exclusively  for  this  purpose.  Finally, 
one  commenter  also  suggested  that 
SEAs  applying  for  these  funds  be 
required  to  provide  more  narrative 
detail  than  simply  an  assurance  that  the 
funds  would  be  used  to  support  reqords 
transfer  activities. 

In  response  to  the  comments,  this 
notice  incorporates  changes  to  clarify 
the  priority's  intent  and  encourage  the 
use  of  funds  especially  for  activities  to 
enhance  the  interstate  transfer  of 
records  of  migratory  children.  In 
addition,  the  notice  expands  the 
formula  for  distributing  funds  under 
this  priority,  as  a  result  of  comments, 
and  also  because,  after  the  draft  notice 
was  circulated  for  comments,  the     ' 
Department  identified  an  additional 
$0.5  million  in  funds  beyond  the  $2.2 
million  originally  proposed  for 
distribution  under  this  priority. 

Priority 

Under  section  1308(a)  of  the  ESEA, 
the  Department  has  the  authority,  after 
consultation  with  the  States,  to  issue 
grants  or  contracts  to  SEAs,  local 
educational  agencies  (LEAs), 
institutions  of  higher  education  (IHEs) 
and  other  public  or  private  nonprofit 
entities  to  improve  the  interstate  and 
intrastate  coordination  of  those 
agencies'  educational  programs  for 
migratory  children.  Under  this 
authority,  the  Department  is  reserving 
$2.7  million  to  be  awarded,  as  an 
absolute  priority  in  FY  1995,  to  SEAs  for 
special  grants  to  assist  them  in  their 
responsibilities  to  ensure  the 
maintenance  and  prompt  transfer  of 
pertinent  educational  and  health 
records  of  migratory  children  on  an 
interstate  and  intrastate  basis.  The 
Department  believes  that  making  these 
funds  available  to  support  SEA- 
sponsored  interstate  and  intrastate 
records  transfer  activities  is  appropriate 
in  view  of  the  importance  of  records 
transfer  in  the  educational  continuity  of 
migratory  children,  and  the  expressed 
needs  of  the  SEAs  for  additional 
assistance  to  develop  their  records 
transfer  capacity.  Moreover,  under  this 
priority,  the  $2.7  million  to  be  awarded 
will  retain  its  original  purpose,  since  the 
Department  originally  had  reserved  this 
sum  ft-om  the  FY  1994  MEP 
appropriation  to  support  the  SEAs' 


records  transfer  activities  through 
MSRTS. 

Use  of  Funds  Under  This  Priority 

Funds  awarded  under  this  absolute 
priority  must  be  used  only  for  activities 
that  clearly  support  an  SEA's 
responsibilities  to  promote  educational 
continuity  of  migratory  children 
through  the  timriy  transfer  of  their 
pertinent  educational  records,  including 
health  information,  on  an  interstate  and 
intrastate  basis.  Such  activities  may 
include,  but  are  not  limited  to: 
Development  and  implementation  of 
procedures  that  an  SEA  or  its  operating 
agencies  will  use  to  maintain  and 
transfer  records  for  migratory  children; 
the  purchase  of  related  equipment  (e.g.. 
computers,  fiax  machines)  and  material 
(e.g.,  "red  bags"  to  be  used  by  migratory 
children  and  their  parents  to  hand  cany 
records  from  site  to  site);  and  the 
training  of  State  and  local  educational 
personnel,  as  well  as  parents  of 
migratory  children,  in  the  use  of  these 
procedures,  equipment,  and  material. 
Given  that  greater  difficulties  may  be 
associated  with  the  timely  transfer  of 
records  on  an  interstate  basis,  the 
Department  encourages  SEAs  to 
consider  how  the  funds  awarded  under 
this  priority  can  be  used  to  address  the 
particuleu-  problems  of  interstate  records 
transfer. 

Amount  of  the  Grant 

After  carefully  considering  all  the 
conunents  received  on  the  initial 
proposal  to  award  equal  grant  amounts 
to  SEAs.  and  because  of  the  availability 
of  additional  funds  that  can  be  used  for 
this  priority,  the  Department  will  award 
a  total  of  $2.7  million  under  this  priority 
to  SEAs  receiving  an  FY  1995  MEP 
formula  grant  on  the  basis  of  the 
following  two-tiered  formula: 

—  $2.2  million  in  equal  amounts  to  each 
SEA;  and 

—  $0.5  million  based  on  each  State's 
calendar  year  1994 

full-time-equivalent  (FTEs)  count  of 
migratory  children  ages  3-21  who  are 
within  three  years  of  a  qualifying  move, 
as  provided  in  section  1309(2)  of  the 
ESEA. 

No  SEA  will  receive  an  award  that 
exceeds  20  percent  of  its  FY  1995  MEP 
formula  grant  award.  Six  SEAs,  those  of 
the  District  of  Columbia,  New 
Hampshire,  Rhode  Island,  Tennessee, 
West  Virginia  and  Wyoming,  are 
affected  by  this  20  percent  limitation  on 
the  size  of  awards. 

The  Appendix  to  this  notice  contains 
a  chart  reflecting  the  size  of  each  SEA's 
award  under  this  priority  assuming  that 
all  eligible  SEAs  apply.  If  an  SEA  does 


not  apply  for  these  funds,  its  share  of 
grant  funds  imder  this  priority  will  be 
distributed  to  the  requesting  SEAs, 
subject  to  the  20  percent  limitation,  on 
the  basis  of  the  number  of  those  States' 
migratory  children. 

The  Department  believes  that  this 
two-tiered  formula  for  awarding  the  $2.7 
million  available  imder  this  priority 
distributes  these  limited  hinds 
effectively  to  help  promote  long  term 
benefits  for  the  Nation's  migratory 
children  by  helping  all  SEAs  focus  on 
the  interstate  and  intrastate  transfer  of 
records  of  moratory  children. 

Under  the  first  tier  of  the  formula,  the 
$2.2  milUon  originally  available  for  this 
priority  will  continue  to  be  distributed 
in  equal  amounts  to  the  SEAs  (subject 
to  the  20  percent  limitation).  "This 
distribution  method  provides  like 
amoimts  to  each  State,  irrespective  of 
the  size  of  its  MEP  or  its  technological- 
sophistication,  since  each  State  is  likely 
to  encounter  threshold  costs  related  to 
improving  its  own  capacity  and  that  of 
its  operating  agencies  to  maintain  and 
transfer  information  on  eligible 
mi^tory  diildren.  Indeed,  for  many 
States,  the  one-time  grants  available 
under  this  priority  represent  only  "seed 
money"  for  their  records  transfer  efforts. 
All  SEAs  may  reserve  funds  from  their 
basic  MEP  formula  allocations  to  carry 
out  their  responsibilities  to  ensure  the 
transfer  of  records  for  eligible  migratory 
children..  Yet,  for  those  SEAs  with 
relatively  small  basic  MEP  grant 
allocations,  aiHl  therefore  less  flexibihty 
than  larger  allocation  States  to  use  those 
funds  to  meet  records-transfer  needs, 
the  small  threshold  amount  that  would 
be  available  under  the  Department's 
initial  proposal  will  help  address  some 
basic  development  and  implementation 
issues  (including  staff  time).  In 
comments  received  on  this  initial 
proposal,  only  one  State  MEP  Director 
suggested  that  the  proposed  threshold 
amount  would  exceed  the  amount  that 
some  States  need  to  implement  the 
records  transfer  activities  required 
under  the  MEP  statute.  At  the  same 
time,  other  State  MEP  Directors  from 
large,  basic  MEP  allocation  States 
supported  the  proposed  equal  allocation 
of  funds  to  each  State  under  this 
priority.  As  one  such  State  MEP  Director 
noted,  while  his  large,  basic  MEP 
allocation  State  would  benefit  to  a 
greater  degree  from  a  distribution  based 
wholly  on  numbers  of  migratory 
children,  the  proposed  distribution  of 
equal  amounts  seemed  reasonable 
"since  each  State  has  an  equal 
responsibiUty  [under  the  MEP)  to 
develop  and  implement  a  method  for 
transferring  information  on  migrant 
children  as  they  move."  Similarly. 


another  State  director  from  a  large,  basic 
MEP  allocation  State  noted  that,  unless 
those  SEAs  with  smaller  basic  MEP 
allocations  are  able  to  develop  an 
adequate  records  transfer  capacity,  the 
larger  basic  MEP  allocation  States  from 
which  migratory  children  move  will  be 
unable  to  send  to,  or  receive  records 
from,  these  States  where  the  children 
migrate. 

While  all  SEAs  that  receive  MEP 
funds  could  use  additional  funds  to 
meet  their  statutory  responsibilities  to 
ensure  the  timely  transfer  of  education 
records  of  migratory  children  within 
and  across  States,  as  a  practical  matter, 
SEAs  with  larger  basic  MEP  grant 
allocations  can.  as  one  State  Director 
commented,  draw  upon  those  funds  to 
the  d^ree  necessary  for  records 
transfer,  consistent  with  their  other  MEP 
responsibihties,  in  ways  that  small- 
allocation.  States  caimot.  For  example, 
with  the  end  of  the  MSRTS,  the  larger 
amounts  of  funds  that  these  States 
previously  spent  on  MSRTS  terminal 
operations  now  are  available  to  meet 
existing  records-transfer  needs. 

Under  the  second  tier  of  the  formula, 
the  Department  will  distribute  an 
additional  $0.5  miUion.  in  excess  of  the 
$2.2  million  originally  identified  by  the 
Department.  Given  that  States  with 
larger  numbers  of  migratory  children 
have  more  student  records  to  transfer, 
the  Department  has  decided  to 
distribute  these  additional  funds  on  the 
basis  of  the  number  of  migratory 
children  in  each  State,  using  the  same 
calendar  year  1994  FTE  count  of 
migratory  children  that  the  Department 
is  using  to  calculate  MEP  allocations 
under  the  MEP  State  formula  grant 
formula  in  section  1303  of  the  ESEA. 

Finally,  the  Department  vdll  limit  the 
amount  of  an  award  under  this  priority 
to  no  more  than  20  percent  of  an  SEAs' 
basic  MEP  grant  award. 

The  Department  believes  that  this 
two-tiered  formula  for  awarding  the  $2.7 
milUon,  with  its  20  percent  limitation, 
represents  the  most  appropriate  means 
of  distributing  these  funds  to  support 
the  development  and  implementation  of 
appropriate  records  transfer  procedures 
so  that  staff  at  new  schools  to  which 
migratory  children  move,  in  whatever 
States  they  are  located,  can  have  the 
information  needed  to  make  sound 
educational  decisions  about  these 
children. 

Note:  The  $2.7  million  available  for  award 
under  this  priority  was  originally  reserved 
from  the  FY  1994  MEP  appropriation. 
Therefore,  the  Department  must  obligate 
these  funds  by  September  30, 1995,  and  SEAs 
(and  their  subrecipients)  must  do  so  by 
September  30, 1996. 


33656      Federal  Register  /  Vol.  60.  No.  124  /  Wednesday.  June  28.  1995  /  Rules  and  Regulations 


Procedure  for  Award 

Only  an  SEA  that  receives  MEP 
formula  grant  funds  for  FY  1995  may 
receive  a  grant  under  this  priority.  To 
receive  fimding  under  this  priority,  an 
SEA  must  submit  a  letter,  signed  by  the 
Chief  State  School  Officer  or  his  or  her 
authorized  representative,  requesting 
funds  under  this  absolute  priority  and 
providing  an  assurance  that  these  funds 
shall  be  used  only  for  activities  that 
clearly  support  the  SEA's 
responsibilities  to  ensiue  the 
maintenance  and  prompt  transfer  of 
pertinent  records,  including  health 
information,  of  migratory  children  on  an 
interstate  and  intrastate  basis.  This  letter 
should  be  received  by  the  Office  of 
Migrant  Education  contact  person 
identified  in  the  FOR  FURTHER 
INFORMATION  CONTACT  section  of  this 
notice  on  or  before  July  18,  1996. 

After  careful  consideration  of  a 
suggestion  by  one  commenter,  the 
Department  has  decided  not  to  require 
SEAs  to  provide  either  a  description  of 
the  proposed  use  of  grant  funds  or  a 
budget  as  a  condition  of  receiving  funds 
under  this  priority.  This  information 
v^rould  be  of  limited  use  since  it  would 
reflect  only  a  portion  of  a  State's  record 
transfer  activities  for  migratory  children, 
bistead,  the  Department  intends  to  use 
other  means  of  program  monitoring  to 
obtain  information  on  the  full  range  of 
records  transfer  activities  that  SEAs  and 
their  local  operating  agencies  are 
conducting,  including  activities  funded 
under  both  the  MEP  formula  allocation 
and  this  priority. 

Waiver  of  Proposed  Rulemaking 

In  accordance  with  the 
Administrative  Procedure  Act  (5  U.S.C. 
553),  it  is  the  practice  of  the  Department 
to  offer  interested  parties  the 
opportunity  to  comment  on  proposed 
rulemaking  dociunents.  However,  in 
accordance  with  section  437(d)(1)  of  the 
General  Education  Provisions  Act.  the 
Assistant  Secretary  has  determined  that 
it  is  desirable  to  waive  formal  pubhc 
comment  on  this  priority.  At  the  same 
time.  States  were  consulted  as  required 
imder  section  1308(a)  of  the  ESEA.  The 
Assistant  Secretary  makes  this 
determination  to  waive  formal  public 
comment  in  order  that  funds  under  this 
priority  may  be  made  available  to  the 


SEAs  as  quickly  as  possible  to  assist 
them  in  meeting  their  records  transfer 
responsibilities,  and  to  ensure  that  these 
funds  can  be  distributed  to  SEAs  on  or 
before  September  30. 1995.  as  required 
by  law.  This  waiver  applies  only  to  this 
FY  1995  priority. 

Applicability  of  34  CFR  Part  75  and  34 
CFR  Part  205 

In  view  of  the  process  that  the 
Department  will  use  to  obtain 
information  and  make  awards  under 
this  priority,  the  regulations  in  34  CFR 
part  75  (Direct  Grant  Programs)  of  the 
Education  Department  General 
Administrative  Regulations  (EDGAR), 
and  the  regxdations  in  34  CFR  part  205 
(Migrant  Education  Coordination 
Program)  do  not  apply.  Instead,  grants 
awarded  under  this  priority  vdll  be 
administered,  like  the  MEP  itself,  under 
the  provisions  of  34  CFR  parts  76,  77, 
80,  81,  85  and  86  of  EDGAR.  This 
includes,  among  other  requirements, 
responsibihty  under  34  CFR  76.730  to 
maintain  records,  separately  from  the 
MEP  formula  allocation,  on  how  the 
funds  awarded  under  this  priority  have 
been  used. 

Intergovernmental  Review 

Grants  to  SEAs  for  the  MEP  are 
subject  to  the  requirements  of  Executive 
Order  12372  and  the  regulations  in  34 
CFR  part  79.  The  objective  of  the 
Executive  order  is  to  foster  an 
intergovernmental  partnership  and  a 
strengthened  federalism  by  relying  on 
processes  developed  by  State  and  local 
governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

In  accordance  with  this  order,  this 
document  is  intended  to  provide  early 
notification  of  the  Secretary's  specific 
plans  and  actions  for  these  programs. 

Applicable  Program  Regulation:  34  CFR 

Part  201 

(Program  Authority:  20  U.S.C.  6394(d), 

6398(a)] 

(Catalog  of  Federal  Domestic  Assistance 

Number  84.011,  Migratory  Education  Basic 

State  Formula  Grant  Program) 

(Approved  by  the  Office  of  Management  and 

Budget  under  control  number  1810-0584) 


Dated:  June  21. 1995. 
Thomas  W.  Payzant. 

Assistant  Secretary  for  Elementary  and 
Secondary  Education. 

APPENDIX.— Award  Amounts  Under 
SPECIAL  FY   1995  MEP   RECORDS 

Transfer  Priority 


Alabama 

Alaska  

Arizona ..— 

Artcansas 

California 

Colorado  

Connecticut 

Delaware 

District  of  Columbia  

Florida 

Georgia  

Idaho 

Illinois 

Indiana 

Iowa  - 

Kansas  

Kentucky  — 

Louisiana  - 

Maine  

Maryland 

Massachusetts .... 

Michigan  

Minnesota  

Mississippi  

Missouri  „ 

Montana 

Nebrasia  

Nevada  

New  Hampshire  ._ 

New  Jersey  ... . 

New  Mexico  

New  York  

North  Carolina  

North  Dakota  

Ohio  

Oklahoma  

Oregon 

Pennsylvania  

Rhode  Island  

South  Carolina 

South  Dakota 

Tennessee  

Texas  

Utah  ^.. 

Verrrxjnt  

Virginia 

Washington 

West  Virginia  

Wisconsin  

Wyoming 

Puerto  Rico 

National  Totals 


S50,122 
57,851 
58.137 
51,897 
205,815 
50,918 
47.999 
45,798 
38,501 
84.041 
53.742 
54,417 
47,805 
49,671 
45,767 
55,204 
57,154 
48,885 
50,044 
45,595 
48,716 
60,742 
48,846 
47,812 
46,699 
46,373 
49,538 
46,099 
19.504 
46,461 
47,622 
52,493 
52,948 
46,240 
47,964 
47,706 
61,035 
52,270 
30,598 
46,333 
46,407 
19,799 
124,769 
47,410 
46,457 
46,598 
65,270 
19.976 
46,089 
34,995 
56,868 
2,700,000 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  142 

[FRL-5227-5] 

RIN-2040-AC19 

National  Primary  Drinking  Water 
Regulations  Implementation  Primary 
Enforcement  Responsibility 

agency:  Environmental  Protection 

Agency. 

ACTION:  Final  rule. 


summary:  EPA  is  promulgating  final 
language  revising  the  regulation  that 
sets  forth  EPA's  process  for  initiating 
the  withdraviral  of  a  State's  primary 
enforcement  responsibihty  (primacy)  for 
the  Public  Water  System  Supervision 
Program  under  the  Safe  Drinking  Water 
Act  and  making  technical  clarifying 
amendments  to  other  parts  of  the 
primacy  regulation.  The  revised 
language  clarifies  issues  of  EPA's  timing 
and  discretion  in  initiating  the  primacy 
withdrawal  process  and  simpUfies  some 
of  the  rule  language.  The  intended 
effects  of  these  revisions  are  to  eliminate 
confusion  about  the  Agency's  primacy 
withdrawal  poUcy  and  to  respond  to  a 
court  ruling  that  requires  a  change  to  the 
regulatory  language  on  withdrawals. 
These  revisions  reflect  existing  Agency 
policy  and  therefore  should  not  impose 
any  burden  on  States  or  otherwise  affect 
EPA-State  relations. 
EFFECTIVE  DATE:  The  final  rule  will  take 
effect  July  28,  1995.  In  accordance  with 
40  CFR  23.7,  this  regulation  shall  be 
considered  final  Agency  action  for 
purposes  of  judicial  review  at  1  p.m. 
eastern  time  on  July  12. 1995. 
ADDRESSES:  Supporting  documents  for 
this  rulemaking  are  available  for  review 
at  EPA's  Water  Docket;  401  M  Street. 
SW.,  Washington,  DC  20460.  For  access 
to  the  Docket  materials,  call  (202)  260- 
3027  between  9  a.m.  and  3:30  p.m.  for 
an  appointment. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
Safe  Drinking  Water  Hotline,  toll  free 
(800)  426-4791,  or  Judy  Lebowich; 
Drinking  Water  Implementation 
Division;  Office  of  Ground  Water  and 
Drinking  Water;  EPA  (4604).  401  M 
Street,  SW.,  Washington,  DC  20460; 
telephone  (202)  260-7595. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

40  CFR  part  142,  subpart  B,  sets  out 
requirements  for  States  to  obtain 
primacy  for  the  Public  Water  System 
Supervision  (PWSS)  program,  as 
authorized  by  section  1413  of  the  Safe 


Drinking  Water  Act  (SDWA).  In  1989. 
EPA  promulgated  amendments  to  these 
regulations  establishing  procedures  for 
States  to  revise  their  primacy  programs 
to  adopt  the  requirements  of  new  or 
revised  EPA  drinking  water  regulations. 
(54  FR  52126.  December  20, 1989)  The 
1989  rulemaking  also  modified  the 
regulatory  language  pertaining  to  EPA's 
initiation  of  procedures  that  could  lead 
to  withdrawal  of  primacy  status.  The 
provision  on  withdrawals  is  contained 
in  §  142.17(a)  and  is  the  subject  of 
today's  action. 

As  promulgated  in  1989. 
§  142.17(a)(2)  leaves  to  the 
Administrator's  discretion  whether  to 
initiate  primacy  withdrawal 
proceedings  after  he  or  she  has 
determined  that  a  State  no  longer  meets 
federal  primacy  requirements.  The 
National  Wildlife  Federation  (NWF),  in 
a  petition  for  review  filed  in  the  U.S. 
Court  of  Appeals  for  the  District  of 
Columbia  Circuit  (National  Wildlife 
Federation  v.  Reilly.  No.  90-1072) 
challenged  several  aspects  of  the  1989 
regulatory  amendments,  including  the 
primacy  withdrawal  language. '  Among 
other  challenges,  NWF  alleged  that  EPA 
was  without  statutory  authority  to 
promulgate  a  revision  making  expficit 
that  it  is  within  EPA's  discretion 
whether  to  initiate  proceedings  to 
withdraw  a  State's  PWSS  primacy 
program. 

The  U.S.  Court  of  Appeals  for  the  D.C. 
Circuit  issued  an  opinion  on  December 
11. 1992,  in  response  to  this  challenge. 
National  Wildlife  Federation  v.  EPA, 
980  F.2d  765.  The  Court  found  that 
while  EPA  has  broad  discretion  under 
the  SDWA  on  when  to  "detemune"  that 
a  State  is  out  of  compliance  with 
primacy  requirements,  once  the 
Administrator  has  made  this 
determination,  the  SDWA  requires  EPA 
to  initiate  the  primacy  withdrawal 
process  by  notifying  the  State  of  why 
such  a  determination  was  made, 
allowing  the  State  30  days  to  respond, 
and  proceeding  toward  a  final  decision, 
including  pubUc  notice  and  opportunity 
for  hearing  on  decisions  to  withdraw 
primacy.  The  Court  found  EPA's 
primacy  withdrawal  regulation  to  be 
invalid  because  it  does  not  require  the 
Agency  to  Xake  these  steps — instead,  the 
regulation  says  that  after  "determining" 
that  the  State  is  out  of  compliance  with 
primacy,  the  Administrator  "may" 
initiate  withdrawal  proceedings.  The 
Court  therefore  remanded  the  regulation 
to  EPA  for  modification. 


I  The  Notice  of  Proposed  Rulemaking  (59  FR 
40458.  August  8.  1994).  a  copy  of  which  is  in  the 
Docket,  summarizes  NWF's  challenges  to  the  1989 
rulemaking  and  the  disposition  of  this  litigation. 


The  Court  emphasized  that  its  review 
focused  only  on  what  EPA  "may  do 
following  a  formal  determination  of 
noncompliance  and  does  not  require 
delving  into  the  Administrator's 
complex  decision-making  process 
regarding  whether  to  make  such  a 
determination  in  the  first  instance."  Id. 
at  774.  The  Court  acknowledged  that  the 
Agency  is  "free  to  decide  that  technical,    ~ 
temporary  or  otherwise  unimportant 
violations  of  the  primacy  requirements 
do  not  warrant  a  'determination'  of 
noncompliance,  or  that  the  better 
approach  for  meeting  the  Act's  goals  is 
to  negotiate  with  the  offending  state  or 
to  permit  more  time  for  the  state  to 
come  back  into  compliance."  Thus,  EPA 
may  "negotiate  with  the  state  as  long  as 
necessary  before  determining  that  the 
primacy  requirements  are  no  longer 
met."  Id.  at  771. 

The  Court  also  noted  that  "even 
where  a  'determination'  of 
noncompliance  is  made,  the  statute  does 
not  require  the  Agency  to  immediately 
withdraw  primacy.  Rather,  the  EPA  is 
directed  to  provide  notice  and  a  pubUc 
hearing  before  its  determination  of 
nonconformity  with  the  primacy 
standards  becomes  effective.  As  a 
consequence  of  evidence  adduced  at  the 
hearing,  the  EPA  is  entitled  to  conclude 
that  its  original  decision  was  in  error  or 
that  the  State  has  remedied  any 
deficiency  and  to  decide  against 
withdrawal."  Id.  at  771  (citations 
omitted). 

In  response  to  the  Court's  remand, 
EPA  published  a  Notice  of  Proposed 
Rulemaking  (59  FR  40458.  August  8. 
1994)  seeking  public  comment  on  the 
following  proposed  changes  to  the 
language  of  Section  142.17(a): 

1.  Revise  the  wording  of  §  142.17(a)(2) 
to  clarify  that  the  Administrator  "shall" 
initiate  primacy  withdrawal 
proceedings  once  he  or  she  formally 
"determines"  that  a  State  is  out  of 
compliance  with  primacy  requirements; 

2.  Revise  the  wording  of  §  142.17(a)(2) 
to  clarify  that  the  Administrator  intends 
to  take  at  least  two  relevant  factors  into 
consideration,  if  appropriate,  in  making 
a  formal  determination  that  a  State  no 
longer  meets  primacy  requirements. 
These  factors  are:  (1)  Whether  the  State 
has  been  granted,  or  is  awaiUng  EPA's 
decision  on.  an  extension  of  up  to  two 
years  of  the  18-month  deadline  for 
having  submitted  a  final  program 
revision  application  to  EPA  to  address 
a  new  or  revised  federal  drinking  water 
regulation;  and  (2)  whether  the  State  is 
taking  corrective  actions  that  the 
Administrator  may  have  required  to 
correct  State  program  deficiencies; 

3.  Revise  the  wording  of  §  142.17(a)(2) 
to  clarify  that  the  Administrator  shall 


notify  the  State  in  writing  that  "EPA  is 
initiating"  (rather  than  "of  EPA's 
intention  to  initiate")  primacy 
withdrawal  proceedings;  . 

4.  Revise  me  wording  of  §  142.17(a)(4) 
to  clarify  that  EPA  will  make  a  "final 
determination"  regarding  primacy 
withdrawal  after  the  State  has  had  the 
opportunity  to  respond  to  the 
Administrator's  written  notice  initiating 
primacy  withdrawal;  and 

5.  Clarify  that  States  must  meet  all  the 
primacy  requirements  specified  in  40 
CFR  142,  subpart  B,  by  replacing 
references  to  "§  142.10"  in 

§§  142.17(a)(1),  142.17(a)(2),  and 
142.17(a)(4)  with  references  to  "40  CFR 
142,  subpart  B." 

Today's  action  promulgates  all  of  the 
revisions  to  the  primacy  withdrawal 
provisions  that  were  proposed  on 
August  8,  1994. 

B.  Summary  of  Comments  and  EPA 
Responses 

Four  groups  (consisting  of  a  State,  an 
association  of  State  drinking  water 
programs,  and  two  drinking  water  trade 
associations)  submitted  comments  on 
the  proposed  regulations.  These 
comments  and  EPA's  response  are  part 
of  the  public  Docket.  Three  of  the 
commenters  fully  support  the  proposed 
rule  because  they  believe  it  continues  to 
provide  EPA  broad  discretion  in 
considering  whether  to  initiate 
withdrawal.  They  stress  the  need  for 
this  discretion  and  note  the  importance 
of  the  Agency  considering  whether  the 
conditions  for  not  meeting  the 
requirements  for  continued  primacy  are 
temporary  and  likely  to  be  corrected  or 
are  of  an  on-going  long-term  nature.  One 
of  these  commenters  also  notes  that 
public  health  protection  should  be  the 
key  factor  in  any  primacy  withdrawal 
decision. 

The  fourth  commenter  agrees  that 
EPA  should  have  broad  flexibility  in 
making  primacy  withdrawal 
determinations.  This  commenter 
expressed  concerns,  however,  that  the 
proposed  regulatory  changes  would 
severely  restrict  this  flexibility,  and  this 
commenter  opposes  any  such  change  in 
flexibility.  This  commenter  reads  the 
proposal  to  say,  for  example,  that  EPA 
must  initiate  primacy  withdrawal  if  the 
State  exceeds  the  two-year  extension 
period,  even  if  the  State  is  making  a 
good  faith  effort  towards  compliance. 
The  commenter  could  support  changes 
to  the  primacy  regulations  if  more 
weight  were  given  to  the  two  listed 
factors  that  the  Administrator  considers 
in  making  the  determination  that  a  State 
is  out  of  compliance  with  primacv 
requirements.  Specifically,  according  to 
the  commenter,  the  regulations  should 


say  that  EPA  "must"  or  "shall"  consider 
the  two  listed  factors  (which  are 
relevant  to  a  State's  good  faith  efforts 
toward  compliance)  rather  than  that 
EPA  "intends"  to  consider  these  factors. 

The  commenter  has  misinterpreted 
the  meaning  and  effect  of  the  regulatory 
changes  that  were  proposed  and  are 
now  promulgated.  To  reiterate,  even 
after  today's  revisions,  the  primacy 
regulations  afford  broad  discretion  to 
EPA.  They  do  not  set  forth  any  specific 
factual  situation  in  which  the 
Administrator  is  required  to  determine 
that  the  State  no  longer  meets  primacy 
requirements  and  to  initiate  primacy 
withdrawal.  For  example,  even  where  a 
State  fails  to  have  an  approved  program 
revision  in  place  within  the  two-year 
extension  period,  the  regulations  do  not 
require  the  Administrator  to  determine 
that  the  State  no  longer  meets  primacy 
requirements.  It  is  still  within  the 
Administrator's  discretion  to  make  this 
determination,  in  light  of  factors  that 
include  the  extent  and  timeliness  of  the 
State's  continuing  good  faith  efforts  to 
adopt  the  revisions.  EPA  will  judge  each 
case  on  its  own  merits.  EPA  emphasizes, 
however,  that  it  ordinarily  intends  to 
consider  this  particular  example — i.e., 
where  the  State  misses  the  two-year 
extension  deadline — to  be  a  strong 
candidate  for  initiating  primacy 
withdrawal.  Indeed,  although  die 
commenter  cites  specific  problems  that 
may  prevent  a  State  from  meeting  this 
deadline,  there  have  been  past  instances 
in  which  States  have  resolved  such 
problems  only  after  receiving  notice  of 
EPA's  intent  to  initiate  primacy 
withdrawal.  When  the  State  provides  a 
reasonable  schedule  for  adopting  the 
regulations  and  submitting  a  final 
primacy  revision  package  to  the  Agency, 
the  Agency's  policy  is  to  cancel  the 
primacy  withdrawal  proceedings.  The 
revised  regulations  will  not  alter  this 
pohcy. 

C.  Summary  and  Explanation  of 
Today's  Actiqn 

After  carefully  considering  all  of  the 
public  comments,  EPA  is  retaining  the 
changes  to  §§  142.17(a)(1),  142.17(a)(2), 
and  142.17(a)(4)  that  were  proposed  on 
August  8, 1994.  In  addition,  the  Agency 
is  making  technical  amendments  to  the 
language  of  §§142.11  and  142.13  to 
clarify  the  timing  of  the  process  for 
public  notice  and  opportunity  for 
comment. 

1.  Changes  to  Primacy  Withdrawal 
Provisions 

Today's  action  results  in  the  following 
changes  to  the  primacy  withdrawal 
provisions. 


First.  EPA  is  modifying  the  language 
of  §  142.17(a)(2)  by  substituting  the  term 
"shall"  for  "may".  Specifically,  the 
languageof§  142.17(a)(2),  as 
promulgated  in  December  1989,  states 
that  the  Administrator  "may"  initiate 
primacy  withdrawal  proceedings  once 
he  or  she  determines  that  a  State's 
primacy  program  fails  to  continue  to 
meet  federal  requirements  for  primacy. 
Today's  action  requires  the 
Administrator  to  initiate  primacy 
withdrawal  proceedings  once  the 
Administrator  makes  this  formal 
determination. 

The  language  of  §  142.17(a)(2),  as 
promulgated  in  December  1989, 
contains  the  clause.  "When,  *  *  '.the 
Administrator  determines  *   *   * ,  and 
the  State  has  failed  to  request  or  has 
been  denied  an  extension  under 
§  142.12(b)(2)  of  the  deadlines  for 
meeting  those  requirements,  or  has 
failed  to  take  other  corrective  action 
required  by  the  Administrator,  *   *   *.*' 
EPA  is  modifying  §  142.17(a)(2)  to 
delete  this  clause.  In  its  place,  EPA  is 
revising  the  paragraph  to  read  as 
follows:  "When,  *   *   *,the 
Administrator  determines  *   *   •,the 
Administrator  shall  initiate  proceedings 
to,  withdraw  primacy  approval.  Among 
the  factors  the  Administrator  intends  to 
consider  as  relevant  to  this 
determination  are  the  following,  where 
appropriate:  Whether  the  State  has 
requested  and  has  been  granted,  or  is 
awaiting  EPA's  decision  on,  an 
extension  imder  §  142.12(b)(2)  of  the 
deadlines  for  meeting  those 
requirements;  and  whether  the  State  is 
taking  corrective  actions  that  may  have 
been  required  by  the  Administrator." 
EPA  explained  its  rationale  for  making 
this  change  in  the  August  8,  1994 
proposal.  EPA's  intent  in  making  this 
change  is  to  clarify  the  Administrator's 
discretion  and  to  note  tv.'o  cases  where 
the  Agency  generally  expects  to  find  no 
reason  to  initiate  primacy  withdrawal 
since  the  State  is  taking  timely  and 
appropriate  action  to  remedy  program 
deficiencies.  As  discussed  above,  EPA 
does  not  believe  that  this  language 
limits  the  Administrator's  discretion  to 
determine  whether  or  when  a  State  no 
longer  meets  the  requirements  for 
retaining  primacy. 

Section  142.17(a)(2)  also  requires  the 
Administrator  to  provide  the  State 
written  notification  that  the  .Agency  is 
initiating  primacy  withdrawal 
proceedings.  EPA  is  modifying  the 
language  of  §  142.17(a)(2)  to  replace  the 
term  "of  EPA's  intention  to  initiate" 
with  "that  EPA  is  initiating"  to  be  more 
direct  about  the  action  being  taken.  The 
Agency  believes  the  phrase  'intention 
to  initiate  "  may  be  confusing  since  it 
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does  not  clearly  state  whether  EPA  is  or 
is  not  initiating  withdrawal  as  of  that 
date. 

These  changes  to  the  language  of 
§  142.17(a)(2)  require  the  Administrator 
to  initiate  primacy  withdrawal 
proceedings  once  the  Administrator 
makes  a  formal  determination  that  the 
State  no  longer  meets  the  requirements 
for  primacy.  EPA  emphasizes  that  the 
Agency  still  retains  full  discretion  to 
decide  whether  and  when  to  reach  this 
formal  determination.  For  example,  as 
explained  in  the  August  8,  1994, 
proposal  there  may  be  no  reason  to 
formally  determine  that  a  State  program 
no  longer  meets  the  requirements  for 
primacy  if  the  State  has  missed  a 
deadline  for  adopting  new  drinking 
water  regulations  but  has  been  granted 
or  is  seeking  an  extension  of  that 
deadline  under  §  142.12.  Similarly, 
there  may  be  no  reason  to  makes  this 
formal  determination  if  the  State  is 
otherwise  carrying  out  any  corrective 
actions  that  EPA  may  have  ordered  that 
would  eliminate  the  deficiencies  in  the 
State  program.  Nevertheless,  EPA 
wishes  to  make  clear  its  general  policy 
and  intention  to  continue  to  vigorously 
pursue  the  need  for:  corrections  to  State 
programs;  and  initiating  primacy 
withdrawal  whenever  a  State  is  not 
acting  in  good  faith  to  maintain  the 
requirements  for  primacy. 

EPA  also  is  making  a  minor  change  to 
the  language  of  §  142.17(a)(4).  As 
promulgated  in  December  1989,  this 
provision  states  that  after  reviewing  a 
State's  submission  made  in  response  to 
the  notice  that  EPA  is  initiating  primacy 
withdrawal  proceedings,  "  *   *    *  the 
Administrator  shall  either  determine 
that  the  State  no  longer  meets  [primacy] 
requirements  *   *   *  or  that  the  State 
continues  to  meet  those  requirements 
•   *   * .  Any  determination  that  the  State 
no  longer  meets  the  requirements  *   *   • 
shall  not  become  effective  except  as 
provided  in  §  142.13."  EPA  is  modifying 
the  language  of  §  142.17(a)(4)  by 
substituting  the  phrase  "make  a  final 
determination  either"  for  the  phrase 
"either  determine."  EPA  also  is 
substituting  the  phrase  "Any  final 
determination"  for  the  phrase  "Any 
determination."  This  change,  which  was 
discussed  in  the  August  8,  1994 
proposal,  clarifies  that  the 
Administrator's  "final  determination" 
under  §  142.17(a)(4)  is  distinct  from  the 
initial  determination  made  under 
§  142.17(a)(2)  and  is  preceded  by  an 
opportunity  for  public  comment. 

EPA  emphasizes  that  these  changes 
do  not  alter  the  primacy  withdrawal 
process.  That  process  consists  of  the 
following  sequential  steps. 


1.  EPA's  receipt  of  information,  either 
through  its  amiual  review  of  the  State 
program  (§  142.17(a)(1))  or  otherwise, 
that  the  State  program  may  no  longer  be 
in  compliance  with  the  requirements  for 

primacy. 

2.  EPA's  formal  determination,  made 
at  its  discretion,  that  the  State  no  longer 
meets  the  primacy  requirements  and 
notification  to  the  State  that  primacy 
withdrawal  is  being  initiated 
(§  142.17(a)(2)). 

3.  The  State's  response  to  EPA  s 
notice  (§  142.17(a)(3)). 

4.  Final  EPA  determination  that  the 
State  meets  or  does  not  meet  the 
primacy  requirements  and  notification 
to  the  State,  including  a  notice  to  the 
public  and  opportunity  for  a  hearing 
when  the  EPA's  final  determination  is 
that  the  State  does  not  meet  primacy 
requirements.  (§  142.17(a)(4)). 

Finally,  EPA  is  replacing  the 
references  to  "§  142.10"  contained  in 
§§  142.17(a)(1),  142.17(a)(2),  and 
142.17(a)(4)  with  references  to  "40  CFR 
part  142,  subpart  B."  Section  142.10  no 
longer  contains  all  of  the  requirements 
a  State  must  meet  to  obtain/retain 
primacy.  Section  142.10  contains  the 
basic  requirements,  however,  other 
portions  of  40  CFR  part  142,  subpart  B, 
contain  additional  primacy 
requirements  associated  with  individual 
drinking  water  regulations.  EPA  is 
therefore  revising  the  language  of 
§  142.17(a)  to  clarify  that  States  are 
expected  to  meet  all  primacy 
requirements  contained  in  40  CFR  part 
142, subpart  B. 
2.  Other  Technical  Amendments 

EPA  is  today  also  making  two 
technical  clarifying  amendments  to  the 
language  of  §§  142.11(b)(1)  and 
142.13(a).  First,  EPA  is  replacing  the 
word  "determination"  whenever  it 
occurs  in  §  142.13(a)  with  the  words 
"final  determination"  to  clarify  that  the 
public  notice  and  opportunity  for  public 
hearing  requirements  specified  in 
§  142.13  occur  after  the  Administrator 
has  made  a  final  determination  on  a 
State's  or  Tribe's  primacy  application 
under  §  142.11,  program  revision 
application  under  §  142.12,  or  to 
withdraw  primacy  under  §  142.17. 
Second,  in  order  to  clarify  the  Agency's 
intent  that  there  be  an  opportunity  for 
public  notice  and  comment  on  a  State's 
or  Tribe's  initial  primacy  application, 
regardless  of  whether  the 
Administrators  final  determination  is  to 
approve  or  disapprove  that  application, 
EPA  is  revising  §  142.11(b)(2)as  follows: 
(1)  insert  the  word  "final"  before  the 
word  "determination";  replace  the 
words  "has  met  the  requirements"  with 
the  words  "has  met  or  has  not  met  the 


requirements";  and  insert  the  words 
"the  public  notice  requirements  and 
related  procedures  under"  before  the 
word  "§  142.13."  This  change  is  simply 
a  clarification  since  §  142.13(a)  already 
requires  an  opportunity  for  a  public 
hearing  in  either  case. 

Because  these  changes  to  section 
§  142.11(b)(2)  and  §  142.13(a)  are  simply 
minor  clarifications  and  are  non- 
substantive, good  cause  exists  for 
finding  that  an  additional  notice  and 
comment  period  is  urmecessary  (see 
§553  of  the  Administrative  Procedures 
Act).  Moreover,  these  changes  are 
logical  outgrowths  of  the  proposal, 
which  made  it  clear  that  through  this 
rulemaking,  EPA  is  distinguishing 
between  its  final  determinations  and  the 
earlier  formal  determinations  that 
require  initiation  of  primacy 
withdrawal.  Therefore,  an  additional 
comment  period  is  unnecessary  in  any 
event. 


D.  Impact  of  These  Revisions 

1.  Executive  Order  12866 

Under  Executive  Order  12866,  (58  FR 
51735,  October  4. 1993)  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(a)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(b)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(c)  Materially  alter  the  budgetary 
impact  on  entitlements,  grants,  user 
fees,  or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(d)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

It  has  been  determined  that  this  rule 
is  not  a  "significant  regulatory  action" 
under  the  terms  of  Executive  Order 
12866  and  is  therefore  not  subject  to 
OMB  review. 

2.  Regulatory  Flexibility  Act 

Pursuant  to  section  605(b)  of  the  RFA, 
5  U.S.C.  605(b),  EPA  certifies  that  this 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because  it 
merely  revises  existing  procedural 


requirements  for  initiating  withdrawal 
of  State  primacy  by  clarifying  the  extent 
of  EPA  discretion  in  initiating  the 
process;  States  are  not  considered  small 
entities  imder  this  rulemaking  for  RFA 
purposes. 

3.  Paperwork  Reduction  Act 

This  rulemaking  contains  no  new  or 
additional  information  collection 
activities  and,  therefore,  no  information 
collection  request  will  be  submitted  to 
the  Office  of  Management  and  Budget 
for  review  under  the  Paperwork 
Reduction  Act.  44  U.S.C.  3501  et  seq. 

4.  Unfunded  Mandates  Reform  Act 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (UMRA), 
Public  Law  104—4,  which  was  signed 
into  law  on  March  22,  1995,  sets 
requirements  for  EPA  with  respect  to 
rules  that  contain  federal  mandates  that 
may  result  in  certain  specified  costs  to 
State,  local,  or  tribal  governments.  Also, 
before  EPA  establishes  regulatory 
requirements  that  may  significantly  or 
uniquely  affect  small  governments, 
including  tribal  governments,  it  must 
develop  under  section  203  of  the  UMRA 
a  small  goverrunent  agency  plan. 

The  UMRA  generally  defines  a  federal 
mandate  for  regulatory  purposes  as  one 
that  imposes  an  enforceable  duty  upon 
State,  local,  or  tribal  governments  or  the 
private  sector.  Today's  rule  simply 
addresses  the  subject  of  EPA's 
discretion  to  initiate  primacy 
witlidrawal  when  a  State  is  not 
maintaining  the  requirements  for 
primacy  and  sets  forth  the 
circumstances  in  which  EPA  must  begin 
the  withdrawal  process.  This  rule  does 
not  change  the  actual  requirements  that 
States  must  meet  to  maintain  primacy  or 
otherwise  impose  an  enforceable  duty 
on  States.  Similarly,  this  rule  does  not 
impose  an  enforceable  duty  on  any 
other  entities.  Thus,  there  are  no  federal 
mandates  in  this  rule  for  purposes  of  the 
UMRA.  In  addition,  today's  action  does 
not  establish  any  regulatory 
requirements  that  may  significantly  or 
uniquely  affect  small  governments, 
including  tribal  governments,  and  so 


does  not  require  a  small  government 
agency  plan  under  UMRA  section  203. 

List  of  Sub)ects  in  40  CFR  Part  142 

Environmental  protection, 
Administrative  practices  and 
procedures.  Intergovernmental  relations. 
Reporting  and  recordkeeping 
requirements.  Water  supply,  Indians. 

Dated:  June  21, 1995. 
Fred  Hansen, 

Acting  Administrator. 

For  the  reasons  set  forth  in  the 
preamble,  part  142,  chapter  1,  title  40  of 
the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  142— NATIONAL  PRIMARY 
DRINKING  WATER  REGULATIONS 
IMPLEMENTATION 

1.  The  authority  citation  for  part  142 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  300g.  300g-l.  300g- 
2.  300g-3,  300g-4,  300g-5,  300g-6,  300J-4 
and  300J-9. 

§142.11    [Amended] 

2.  Section  142.11  is  amended  by 
revising  paragraph  (b)(2)  to  read  as 
follows: 

§  142.1 1     Initial  determination  of  primary 
enforcen>ent  responsibility. 


(b)*   *  • 

(2)  A  final  determination  by  the 
Administrator  that  a  State  has  met  or 
has  not  met  the  requirements  for 
primary  enforcement  responsibility 
shall  take  effect  in  accordance  vdth  the 
public  notice  requirements  and  related 
procedures  imder  §  142.13. 


§142.13    [Amended] 

3.  Section  142.13  is  amended  by 
inserting  the  word  "final"  before  the 
word  "determination"  in  each  of  the 
three  places  where  the  word 
"determination"  occurs  in  paragraph 
(a). 


§142.17    [Amended] 

4.  Section  142.17  is  amended  by 
revising  the  word  "§  142.10"  in 
paragraph  (a)(1)  to  read  "40  CFR  part 
142,  subpart  B."  and  by  revising 
paragraphs  (a)(2)  and  (a)(4)  to  read  as 
follows: 

§  142.1 7    Review  of  State  programs  and 
procedures  for  withdrawal  of  approved 
printacy  programs. 

(a)(1)*   *  * 

(2)  When,  on  the  basis  of  the 
Administrator's  review  or  other  -^ 

available  information,  the  Administrator 
determines  that  a  State  no  longer  meets 
the  requirements  set  forth  in  40  CFR 
part  142,  subpart  B,  the  Administrator 
shall  initiate  proceedings  to  withdraw 
primacy  approval.  Among  the  factors 
the  Administrator  intends  to  consider  as 
relevant  to  this  determination  are  the 
following,  where  appropriate:  whether 
the  State  has  requested  and  has  been 
granted,  or  is  awaiting  EPA's  decision    * 
on,  an  extension  under  §  142.12(b)(2)  of 
the  deadlines  for  meeting  those 
requirements;  and  whether  the  State  is 
taking  corrective  actions  that  may  have 
been  required  by  the  Administrator.  The 
Administrator  shall  notify  the  State  in 
writing  that  EPA  is  initiating  primacy 
withdrawal  proceedings  and  shall 
summarize  in  the  notice  the  information 
available  that  indicates  that  the  State  no 
longer  meets  such  requirements. 
•        *        «        *        • 

(4)  After  reviewing  the  submission  of 
the  State,  if  any,  made  pursuant  to 
paragraph  (a)(3)  of  this  section,  the 
Administrator  shall  make  a  final 
determination  either  that  the  State  no 
longer  meets  the  requirements  of  40  CFR 
part  142,  subpart  B,  or  that  the  State 
continues  to  meet  those  requirements, 
and  shall  notify  the  State  of  his  or  her 
determination.  Any  final  determination 
that  the  State  no  longer  meets  the 
requirements  of  40  CFR  part  142, 
subpart  B,  shall  not  become  effective 
except  as  provided  in  §  142.13. 
***** 

(FR  Doc.  95-15872  Filed  6-27-95;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Buraau  of  Alcohol,  Tobacco  and 
Firearms 

27  CFR  Parts  19,  24,  25.  53, 70,  250, 
270,  275  and  285 

[Notic*  No.  813] 

RIN  1512-AB39 

Implementation  of  Public  Law  103-465, 
Section  712,  Time  for  Payment  and 
Deposits  of  Certain  Excise  Taxes  (No. 
277) 

AGENCY:  Bureau  of  Alcohol,  Tobacco 

and  Firearms  (ATF).  Department  of  the 

Treasury 

ACTION:  Proposed  rulemaking  cross 

referenced  to  temporary  regulations. 


FOR  FURTHER  INFORMATION  CONTACT: 
Tamara  Light.  Regulations  Branch,  650 
Massachusetts  Avenue,  NW, 
Washington,  DC  20226  (202)  927-8210. 

SUPPLEMENTARY  INFORMATION: 


SUMMARY:  In  the  Rules  and  Regulations 
portion  of  this  Federal  Register,  the 
Bureau  of  Alcohol.  Tobacco  and 
Firearms  (ATF)  is  issuing  temporary 
regulations  regarding  the 
implementation  of  section  712  of  Public 
Law  103-465.  the  "Uruguay  Round 
Agreements  Act."  The  new  law  changed 
payment  and  deposit  requirements  for 
certain  excise  taxes.  These  regulations 
implement  the  law  by  incorporating  the 
accelerated  payment  period  for  taxes  or 
deposits  due  on  distilled  spirits,  wine, 
beer,  tobacco  products  and  cigarette 
papers  and  tubes  and  firearms  and 
ammunition  for  the  period  September 
16-September  26  (or  September  25.  for 
non-electronic  fund  transfer  (EFT) 
taxpayers).  Payment  of  taxes  for  this 
period  is  due  on  September  29  (or 
September  28.  for  non  EFT  taxpayers). 
The  regulations  also  amend  regulations 
in  27  CFR  Part  53  relating  to  the 
requirements  for  making  deposits  of 
firearms  and  ammunition  excise  taxes 
by  simplifying  existing  deposit  rules  in 
order  to  maintain  consistency  with 
other  manufacturers  excise  taxes 
administered  by  the  Internal  Revenue 
Service  (IRS).  Finally,  the  regulations 
add  provisions  relating  to  records  and 
variances  and  makes  other  technical 
amendments  to  regulations  in  27  CFR 
Part  53. 

DATES:  Written  comments  must  be 
received  on  or  before  September 
26.1995. 

ADDRESSES:  Send  written  comments  to: 
Chief,  Regulations  Branch,  Bureau  of 
Alcohol.  Tobacco  and  Firearms,  P.O. 
Box  50221,  Washington,  DC  20091- 
0221. 


Executive  Order  12866 

It  has  been  determined  that  this 
proposed  rule  is  not  a  significant 
regulatory  action  as  defined  by 
Executive  Order  12866,  because  the 
economic  effects  flow  directly  from  the 
underlying  statue  and  not  from  the 
proposed  regulations.  Therefore,  a 
regulatory  assessment  is  not  required. 

Regulatory  Flexibility  Act 

It  is  hereby  certified  that  these 
proposed  regulations  will  not  have  a 
significant  economic  impact  on  a 
substantial  niunber  of  small  entities. 
Accordingly,  a  regulatory  flexibility 
analysis  is  not  required.  The  revenue 
effects  of  this  rulemaking  on  small 
businesses  flow  directly  from  the 
underlying  statute.  Likewise,  any 
secondary  or  incidental  effects,  and  any 
reporting,  recordkeeping,  or  other 
compliance  burdens  flow  directly  fi-om 
the  statute.  Pursuant  to  section  7805(f) 
of  the  Internal  Revenue  Code,  this 
proposed  regulation  has  been  submitted 
to  the  Chief  Coimsel  for  Advocacy  of  the 
Small  Business  Administration  for 
comment  on  its  impact  on  small 
business. 

Paperwork  Reduction  Act 

The  collections  of  information 
contained  in  this  notice  have  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C. 
3504(h)).  Comments  on  the  collections 
of  information  should  be  sent  to  the 
Office  of  Management  and  Budget, 
Paperwork  Reduction  Project  1512- 
0467,  1512-0497  or  1512-0509, 
Attention:  Desk  officer  for  the 
Department  of  the  Treasury,  Bureau  of 
Alcohol,  Tobacco  and  Firearms,  Office 
of  hiformation  and  Regulatory  Affairs, 
Washington,  DC  20503,  with  copies  to 
the  Chief.  Information  Programs  Branch. 
Room  3450,  Bureau  of  Alcohol,  Tobacco 
and  Firearms,  650  Massachusetts 
Avenue.  NW.,  Washington,  DC  20226. 

The  collections  of  information  in  this 
proposed  regulation  are  under  control 
numbers  1512-0467, 1512-0497  and 
1512-0509.  This  information  is  required 
by  ATF  to  ensure  compliance  with  the 
provisions  of  Public  Law  103-465.  The 


likely  respondents  and  recordkeepers 
are  individuals  and  businesses.  The 
estimated  average  annual  burden 
associated  with  1512-0467  is  0.7  hours 
per  respondent  or  recordkeeper,  the 
estimated  average  annual  burden 
associated  with  1512-0497  is  0.25  hours 
per  respondent  or  recordkeeper,  and  the 
estimated  average  annual  burden 
associated  with  1512-0509  is  0.21  hours 
per  respondent  or  recordkeeper. 

Public  Participation 

ATF  requests  comments  on  the 
temporary  regulations  from  all 
interested  persons.  Comments  received 
on  or  before  the  closing  date  will  be 
carefully  considered.  Comments 
received  after  that  date  will  be  given  the 
same  consideration  if  it  is  practicable  to 
do  so,  but  assursmce  of  consideration 
cannot  be  given  except  as  to  comments 
received  on  or  before  the  closing  date. 
ATF  will  not  recognize  any  material  in 
comments  as  confidential.  Comments 
may  be  disclosed  to  the  public.  Any 
material  which  the  commenter 
considers  to  be  confidential  or 
inappropriate  for  disclosure  to  the 
public  should  not  be  included  in  the 
comment.  The  name  of  the  person 
submitting  the  comment  is  not  exempt 
from  disclosiu-e.  During  the  comment 
period,  any  person  may  request  an 
opportunity  to  present  oral  testimony  at 
a  public  hearing.  However,  the  Director 
reserves  the  right,  in  light  of  all 
circumstances,  to  determine  if  a  public 
hearing  is  necessary. 

The  temporary  regulations  in  this 
issue  of  the  Federal  Register  amend  the 
regulations  in  27  CFR  Parts  19,  24,  25, 
53, 70,  250,  270, 275  and  285.  For  the 
text  of  the  temporary  regulations  see 
T.D.  ATF-365  published  in  the  Rules 
and  Regulations  section  of  this  issue  of 
the  Federal  Register. 

Drafting  Information 

The  principal  author  of  this  document 
is  Tamara  Light,  Regulations  Branch, 
Bureau  of  Alcohol.  Tobacco  and 
Firearms. 

Signed:  June  6. 1995. 
Daniel  R.  Black. 
Acting  Director 

Approved:  June  19. 1995. 
John  P.  Simpson. 

Deputy  Assistant  Secretary  (Regulatory.  Tariff 
and  Trade  Enforcement). 
(PR  Doc.  95-15549  Filed  6-26-95:  10:47  ami 
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DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

27  CFR  Parts  19,  24.  25, 53, 70,  250, 
270,  275  and  285 

[T.D.  ATF-365] 

RIN  1512-AB39 

Implementation  of  Public  Law  103-465, 
Section  712,  Time  for  Payment  and 
Deposits  of  Certain  Excise  Taxes  (No. 
277) 

AGENCY:  Bureau  of  Alcohol,  Tobacco 

and  Firearms  (ATF),  Department  of  the 

Treasury. 

ACTION:  Temporary  rule  (Treasiuy 

decision). 

SUMMARY:  This  temporary  rule 
implements  section  712  of  Public  Law 
103-465,  "The  Uruguay  Roimd 
Agreements  Act."  The  new  law  changed 
payment  and  deposit  requirements  for 
certain  excise  taxes.  These  regulations 
implement  the  law  by  incorporating  the 
accelerated  payment  period  for  taxes  or 
deposits  due  on  distilled  spirits,  wine, 
beer,  tobacco  products  and  cigarette 
papers  and  tubes  and  firearms  and 
ammunition  for  the  period  September 
16-September  26  (or  September  25,  for 
non-electronic  fund  transfer  (EFT) 
taxpayers).  Payment  of  taxes  for  this 
period  is  due  on  September  29  (or 
September  28,  for  non  EFT  taxpayers). 
This  temporary  rule  also  amends 
regulations  in  27  CFR  Part  53,  relating 
to  the  requirements  for  making  deposits 
of  firearms  and  ammunition  excise 
taxes,  by  simpUfying  existing  deposit 
rules  in  order  to  maintain  consistency 
with  other  manufacturers  excise  taxes 
administered  by  the  Internal  Revenue 
Service  (IRS).  Finally,  the  temporary 
rule  adds  provisions  relating  to  records 
and  variances  and  makes  other  technical 
amendments  to  the  regulations  in  27 
CFR  Part  53.  In  the  Proposed  Rules 
section  of  this  Federal  Register,  ATF  is 
also  issuing  a  notice  of  proposed 
rulemaking  inviting  comments  on  the 
temporary  rule  for  a  90-day  period 
following  the  publication  of  this 
temporary  rule. 

EFFECTIVE  DATES:  The  temporary 
regulations  are  effective  January  1,  1995, 
except  for  section  53.159,  which  is 
effective  July  1, 1995. 
ADDRESSES:  Send  written  comments  to: 
Chief,  Alcohol  and  Tobacco  Programs 
Division,  Bureau  of  Alcohol,  Tobacco 
and  Firearms,  P.O.  Box  50221, 
Washington,  DC  20091-0221. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tamara  Light,  Alcohol  and  Tobacco 


Programs  Division,  650  Massachusetts 
Avenue,  NW,  Washington,  DC  20226 
(202) 927-8210. 

SUPPLEMENTARY  INFORMATION: 

Backgrouad 

On  December  8,  1994,  P.L.  103-465 
(108  Stat.  4809)  was  enacted,  amending 
the  law  relating  to  the  payment  and 
deposit  of  certain  excise  taxes.  Federal 
excise  taxes  are  imposed  on  firearms 
and  ammunition,  alcoholic  beverages, 
and  tobacco  products.  For  the  majority 
of  these  taxpayers,  excise  taxes  must  be 
remitted  to  ATF  on  a  semimonthly  basis 
within  a  9-14  day  period  after  the  end 
of  the  semimonthly  period.  In  order  to 
receive  these  taxes  during  the  fiscal  year 
to  which  they  relate,  rather  than  in  the 
subsequent  fiscal  year,  P.L.  103-465 
accelerates  the  due  date  for  payment  or 
deposit  of  such  taxes  for  the  second 
semimonthly  period  of  September. 

Alcohol  and  Tobacco  Excise  Taxes 

With  certain  exceptions,  the  taxes  on 
distilled  spirits,  wine,  beer,  tobacco 
products,  and  cigarette  papers  and 
tubes,  are  paid  on  the  basis  of  a 
semimonthly  return.  The  semimonthly 
periods  covered  by  the  tax  return  are 
from  the  1st  day  through  the  15th  day 
of  each  month  and  from  the  16th  day  of 
each  month  to  the  last  day  of  that 
month.  The  return  must  be  filed  and  the 
taxpayment  must  be  made  no  later  than 
the  14th  day  after  the  last  day  of  each 
semimonthly  period. 

The  amendments  to  the  regulations 
covering  distilled  spirits,  wine,  beer, 
tobacco  products,  and  cigarette  papers 
and  tubes  establish  the  accelerated 
period  required  by  P.L.  103-465  by 
dividing  the  second  semimonthly 
period  in  September  into  two  payment 
periods,  beginning  from  the  16th  day 
through  the  26th  day,  and  from  the  27th 
day  through  the  30th  day.  The  return 
and  taxpayment  for  the  period 
September  16-26  are  due  on  or  before 
September  29.  The  return  and 
taxpayment  for  the  period  September 
27-30  are  due  on  or  before  October  14. 
The  accelerated  payment  period  does 
not  apply  to  wine  excise  taxes  that  are 
remitted  on  an  annual  basis. 

Safe  Harbor  Rule 

The  amendments  to  the  law 
specifically  provide  that,  in  the  case  of 
taxes  on  distilled  spirits,  wine,  beer, 
tobacco  products,  and  cigarette  papers 
and  tubes,  the  accelerated  payment 
requirement  will  be  met  if  the  taxpayer 
pays  not  later  than  September  29  an 
amount  equal  to  11/1 5th  (73.3  percent) 
of  the  taxpayer's  liability  for  the  first 
semimonthly  period  in  September.  This 
"safe  harbor"  provision  is  implemented 


in  the  regulations  at  §§  19.523(c)(2), 
24.271(c)(2),  25.164a(b).  250.112(d). 
270.164(b),  275.114(b)(3)  and 
285.25(g)(3). 

Special  Rule  for  Taxpayers  Not 
Required  to  Remit  Taxes  by  Electronic 
Fund  Transfer 

The  law  provides  special  rules  for 
taxpayers  who  are  not  required  to  remit 
taxes  by  electronic  fund  transfer  for  the 
calendar  year.  For  those  taxpayers, 
payment  of  taxes  for  the  period 
September  16-September  25  are  due  on 
or  before  September  28.  The  regulations 
implementing  this  requirement  provide 
that  the  requirement  to  pay  tax  for  this 
period  is  satisfied  if  the  taxpayer  pays 
an  amount  equal  to  %  (66.7  percent)  of 
the  taxpayer's  liability  for  the  first 
semimonthly  period  in  September. 

Last  Day  for  Making  Payment 

The  amendments  to  the  law  revise,  in 
part,  the  special  rules  for  due  dates 
falling  on.  Satiu-day.  Sunday,  or  legal 
hohdays  as  defined  in  26  U.S.C.  7503. 
The  amendment  relating  to  due  dates 
falling  on  Sunday  applies  only  to  the 
accelerated  return  period  in  September. 
If  the  required  due  date  for  the 
accelerated  payment  period  falls  on  a 
legal  holiday  or  Saturday,  taxpayment  is 
due  on  the  immediately  preceding  day, 
and  as  amended,  if  the  required  due 
date  for  the  accelerated  payment  period 
falls  on  a  Sunday,  taxpayment  is  due  on 
the  following  Monday.  These 
amendments  are  reflected  in  the 
regulations  at  §§  19.523(c)(3), 
24.271(c)(3),  25.164a(c),  70.306(a), 
250.112(d),  270.164(c),  275.114(b)(4), 
and  285.25(g)(4). 

Firearms  and  Anununition  Excise 
Taxes 

Current  regulations  require  taxpayers 
who  incur  more  than  $100  in  tax 
liability  for  any  calendar  month  (except 
the  last  month  of  the  quarter)  to  make 
monthly  deposits  on  ATF  Form  5300.27, 
Federal  Firearms  and  Ammunition 
Excise  Tax  Deposits.  Monthly  deposits 
are  due  by  the  last  day  of  the  month 
following  the  month  in  which  the  $100 
habiUty  was  incurred. 

Taxpayers  who  incur  more  than 
$2,000  of  tax  liability  for  any  calendar 
month  in  the  preceding  calendar  quarter 
are  required  to  make  semimonthly 
deposits  for  the  current  calendar  quarter 
on  ATF  Form  5300.27.  Deposits  of  tax 
for  a  semimonthly  period  generally 
must  equal  the  amount  of  tax  liability 
incurred  during  that  semimonthly 
period.  However,  current  regulations 
provide  four  exceptions  to  this  rule. 
Taxpayers  may  use  one  of  these 
exceptions  in  computing  the  amount  of 
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tax  required  to  be  deposited.  Each  of  the 
four  exceptions  requires  the  taxpayer  to 
estimate  and  deposit  an  amount  of  tax 
based  on  certain  percentages  and 
requirements  prescribed  by  the 
particular  exception.  Semimonthly 
deposits  are  due  by  the  ninth  day  of  the 
semimonthly  period  following  the 
semimonthly  period  in  which  the  tax 
was  incurred. 

Further,  semimonthly  depositors  must 
deposit  any  underpayment  of  tax  for  the 
first  and  second  month  of  the  quarter  by 
the  ninth  day  of  the  second  month 
following  the  month  in  which  the  tax 
liability  was  incurred.  Any 
underpayment  of  tax  for  the  third  month 
of  the  quarter  which  exceeds  $100  must 
be  deposited  by  the  last  day  of  the  first 
month  following  the  end  of  the  quarter. 

P.L.  103-465  Amendments  to  the 
Requirement  for  Making  Deposits 

In  the  case  of  firearms  and 
ammunition  excise  taxes  required  to  be 
remitted  on  a  semimonthly  basis.  P.L. 
103-465  requires  an  accelerated 
payment  for  the  period  September  16- 
September  25.  The  due  date  for  deposit 
of  taxes  incurred  during  this  period  is 
September  28.  These  dates  apply 
because  the  firearms  and  ammunition 
excise  taxes  are  not  required  to  be  made 
by  electronic  fund  transfer.  Taxes 
incurred  for  the  remainder  of  the 
semimonthly  period,  September  26-30, 
are  due  on  October  9.  The  amendments 
to  the  law  enact  a  special  rule  where  the 
due  date  of  the  deposit  falls  on  Saturday 
or  Sunday.  If  the  required  due  date  for 
the  accelerated  payment  period  falls  on 
a  Saturday,  taxpayment  is  due  on  the 
preceding  Friday.  If  the  required  due 
date  for  the  accelerated  payment  period 
falls  on  a  Sunday,  taxpayment  is  due  on 
the  following  Monday.  For  due  dates 
falling  on  a  legal  holiday,  the  general 
rule  under  26  U.S.C.  7503  continues  to 
apply,  and  the  deposit  is  due  on  the  day 
succeeding  the  legal  holiday. 

Simplification  of  Deposit  Rule 

This  temporary  rule  modifies  current 
regulations  in  27  CFR  Fart  53  which 
provide  a  number  of  different  methods 
for  determining  whether  a  taxpayer  has 
complied  with  the  semimonthly  deposit 
rules.  This  temporary  rule  reduces  the 
number  of  those  rules,  thereby 
simplifying  the  deposit  system.  The  rule 
also  complies  with  the  congressional 
mandate  that  ATF  modify  existing 
regulatory  safe  harbors  to  reflect  the 
accelerated  taxpayment  period.  The 
legislative  history  for  P.L.  103-465 
states  that  both  Congress  and  the 
Administration  "expected  that  the 
Treasury  Department  will  modify 
existing  safe  harbors  relating  to  excise 


deposits  to  reflect  these  changes."  See, 
H.R.  Rep.  No.  103-826  (I).  103rd  Cong.. 
2nd  Sess.  177  (1984),  and  "The  Uruguay 
Round  Agreements  Act  Statement  of 
Administrative  Action,"  page  1056.  This 
simplification  of  the  deposit  rules 
enables  taxpayers  to  use  clear  and 
concise  safe  harbors  in  determining 
their  deposits  required  for  the 
accelerated  period. 

The  amendments  to  the  regulations 
eliminate  the  current  monthly  and 
semimonthly  deposit  rules  in  order  to 
have  a  single  deposit  rule  apply  to  all 
persons  required  to  make  deposits  of 
tax.  The  new  regulation  at  §  53.159 
requires  semimonthly  deposits  of  tax 
from  all  persons  required  to  file  returns. 
ATF  believes  that  by  having  one  deposit 
rule  apply  to  all  persons,  the  system 
will  be  easier  for  taxpayers  to 
understand  and  for  ATF  to  administer. 

Generally,  under  this  rule,  the  amount 
of  tax  deposited  for  a  semimonthly 
period  must  equal  the  amount  of  tax 
liabihty  incurred  during  that  period. 
However,  the  regulations  provide  the 
following  exceptions  to  this  rule. 

Special  Rule  for  One-time  or 
Occasional  Filings 

A  special  rule  is  provided  for  one- 
time or  occasional  filings  of  returns.  A 
person  may  file  a  one-time  or  occasional 
return  reporting  liability  with  respect  to 
taxable  transactions  in  a  calendar 
quarter  if  the  person  reporting  tax  does 
not  engage  in  any  activity  with  respect 
to  which  tax  is  reportable  on  the  return 
in  the  course  of  a  trade  or  business. 

In  addition,  no  deposit  is  required  in 
the  case  of  tax  reported  on  a  one-time 
or  occasional  filing.  Instead,  the  tax 
reported  on  a  one-time  or  occasional 
filing  is  paid  with  the  quarterly  return. 

De  Minimis  Exception  to  the  Deposit 
Requirement 

The  deposit  requirement  provided  by 
these  amendments  to  the  regulations 
will  not  apply  if  the  total  tax  liability  for 
the  quarter  does  not  exceed  $2,000. 
Instead,  any  tax  inciured  for  the  return 
period  will  be  paid  with  the  quarterly 
return. 

Safe  Harbor  Rule 

A  general  safe  harbor  rule  is  provided 
so  that  taxpayers  required  to  pay 
firearms  and  ammunition  excise  taxes 
are  not  required  to  determine  their 
actual  tax  Uability  during  each 
semimonthly  period  in  a  quarter.  The 
safe  harbor  rule  allows  taxpayers  to 
deposit  an  estimated  amount  of  tax 
based  on  prior  Uability.  delaying 
calculation  of  their  actual  liability  until 
the  quarterly  return  is  due.  The 
adoption  of  this  general  safe  harbor  rule 


facilitates  the  promulgation  of  the 
modified  rule,  discussed  below,  for  the 
accelerated  deposit  period  in 
September. 

The  safe  harbor  rule  applies  to 
taxpayers  who  filed  ATF  Form  5300.26. 
Firearms  and  Ammunition  Excise  Tax 
Return,  reporting  tax  for  the  second 
calendar  quarter  preceding  the  ciurent 
calendar  quarter  (the  look-back  quarter). 
Such  persons  are  considered  to  have 
met  the  semimonthly  deposit 
requirement  for  the  current  quarter  if  (1) 
the  deposit  for  each  semimonthly  period 
in  the  current  quarter  is  not  less  than  Vo 
of  the  total  tax  liability  reported  on 
Form  5300.26  for  the  look-back  quarter, 
(2)  each  deposit  is  made  on  time,  and  (3) 
any  underpayment  for  the  current 
quarter  is  paid  by  the  due  date  of  the 
return  on  which  the  tax  would 
ordinarily  be  reported.  All  three 
requirements  must  be  satisfied  in  order 
for  the  safe  harbor  rule  to  apply. 

Modification  of  Safe  Harbor  Rule  Based 
on  Look-back  Quarter  Liability  for  the 
Month  of  September 

Under  P.L.  103-465.  deposits  for  the 
period  September  16-25  are  due  on 
September  28.  The  deposit  for  the 
remaining  5  days,  September  26-30,  is 
due  on  October  9,  the  9th  day  of  the 
semimonthly  period  following  the 
semimonthly  period  for  which  the  tax  is 
reportable.  A  modified  safe  harbor  rule 
applies  to  the  third  calendar  quarter  and 
is  met  where  deposit  of  taxes  for  the 
periods  September  16-25  and 
September  26-30  is  not  less  than  V12 
(8.3  percent)  of  the  tax  liability  reported 
for  the  look-back  quarter. 

Modification  of  Safe  Harbor  Rule  Based 
on  Look-back  Quarter  Liability  to 
Adjust  for  Tax  Rate  Increases 

Under  the  safe  harbor  rule,  an 
increase  in  the  rate  of  tax  would 
generally  not  be  reflected  in  deposits 
made  by  persons  using  the  look-back 
quarter  imtil  the  second  quarter  after  the 
quarter  for  which  the  increased  rate  is 
effective  (although  the  increased  rate 
would  be  reflected  in  catch-up 
payments  for  each  quarter).  Therefore, 
the  safe  harbor  deposit  amounts  for  the 
first  and  second  quarters  begirming  on 
or  after  the  effective  date  of  a  tax  rate 
increase  are  required  to  be  calculated  as 
if  the  new  tax  rate  had  been  in  effect 
during  the  look-back  quarter.  Thus, 
persons  using  the  safe  harbor  rule  in 
these  quarters  must  deposit  Ve  of  the 
amount  of  liability  for  which  they 
would  have  been  liable  in  the  look-back 
quarter  had  the  higher  rate  applied  at 
that  time.  This  rule  would  ensure  that 
the  statutory  effective  date  of  tax  rate 
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changes  would  be  appropriately 
reflected  in  deposits. 

Look -back  quarter  liability  is  adjusted 
for  determining  safe  harbor  deposit 
amoimts  only  where  there  is  a  change  in 
the  law  increasing  the  rate  of  tax.  and 
not  when  there  is  some  other  change 
that  would  have  resulted  in  higher  taxes 
in  the  look-back  quarter. 

First  Time  Filers 

In  addition  to  the  de  minimis 
exception  which  applies  to  all 
taxpayers,  a  special  rule  is  provided  for 
first  time  filers  (new  return  filers).  First 
time  filers  do  not  have  a  look-back 
quarter  because  the  filing  of  ATF  F 
5300.26.  Federal  Firearms  and 
Ammunition  Tax  Return,  other  than  for 
a  one-time  or  occasional  return  under 
section  53.151(a)(5),  has  not  been 
required.  Under  this  special  rule,  a 
person  is  considered  to  have  met  the 
semimonthly  deposit  requirement  if  the 
person's  deposit  for  each  semimonthly 
period  in  the  current  quarter  is  not  less 
than  95  percent  of  the  total  tax  liability 
incurred  during  the  semimonthly 
period,  each  deposit  is  made  on  time, 
and  any  underpayment  for  the  current 
quarter  is  paid  by  the  due  date  of  the 
return  on  which  the  tax  would 
ordinarily  be  reported. 

Technical  and  Qarifying  Amendments 

The  definition  of  "person"  is  being 
added  to  §  53.11  in  order  to  clarify  what 
constitutes  a  person  for  purposes  of  Part 
53. 

Section  53.22  is  being  amended  by 
exempting  one-time  or  occasional  filers 
from  the  requirement  of  obtaining  an 
employer  identification  number;  instead 
they  may  use  their  social  security 
niunber. 

Section  53.23  is  being  added  to  the 
regulations  to  advise  taxpayers  that 
upon  approval  by  the  Director,  they  may 
use  an  alternate  method  or  procedure  in 
lieu  of  a  method  or  procedure 
specifically  prescribed  in  this  part. 

Section  53.24  is  also  being  added  to 
the  regulations  to  impose  the 
requirement  to  retain  records  for  a 
period  of  three  years. 

Section  53.142  is  being  amended  to 
incorporate  a  statutory  amendment  to 
section  4222(c),  pertaining  to  tax-free 
registrations. 

Section  53.152  paragraph  (c)  is  being 
redesignated,  as  the  subject  matter  is  of 
an  administrative  nature  and  is  more 
appropriately  placed  in  a  subpart 
governing  administrative  matters.  As  a 
result,  §  53.152(c)  is  being  deleted  from 
subpart  L  and  now  appears  as  §  53.21(d) 
in  subpart  C. 


Conforming  Regulatory  Changes  to 
§§53.151  and  53.158 

Language  in  §§  53.151  and  53.158  is 
being  amended  to  maintain  consistency 
with  the  new  deposit  rule. 

Regulatory  Flexibility  Act 

It  is  hereby  certified  that  this 
regulation  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  or  impose  or 
otherwise  cause  an  increase  in  the 
reporting,  recordkeeping  or  other 
compliance  burdens  on  a  substantial 
number  of  small  entities.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  this  regulation  has  been 
submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  its 
impact  on  small  business. 

Executive  Order  12866 

It  has  been  determined  that  this 
temporary  rule  is  not  a  significant 
regulatory  action  as  defined  by 
Executive  Order  12866,  because  the 
economic  effects  flow  directly  from  the 
underlying  statute  and  not  from  this 
temporary  rule.  Therefore,  a  regidatory 
assessment  is  not  required. 

Administrative  Procedure  Act 

Because  this  document  merely 
implements  the  law  and  because 
immediate  guidance  is  necessary  to 
implement  the  provisions  of  the  law,  it 
is  found  to  be  impracticable  to  issue  this 
Treasury  decision  with  notice  and 
public  procedure  under  5  U.S.C.  553(b), 
or  subject  to  the  effective  date  limitation 
in  section  553(d). 

Paperwork  Reduction  Act 

This  regulation  is  being  issued 
without  prior  notice  and  public 
procedure  pursuant  to  the 
Administrative  Procedure  Act  (5  U.S.C. 
553).  For  this  reason,  the  collections  of 
information  contained  in  this  regulation 
have  been  reviewed  and,  pending 
receipt  and  evaluation  of  public 
comments,  approved  by  the  Office  of 
Management  and  Budget  (OMB)  imder 
control  numbers  1512-0467  and  1512- 
0509.  The  estimated  average  aimual 
burden  associated  with  1512-0467  is  0.7 
hours  per  respondent  or  recordkeeper. 
the  estimated  average  annual  burden 
associated  with  1512-0497  is  0.25  hours 
per  respondent  or  recordkeeper,  and  the 
estimated  average  annual  burden 
associated  with  1512-0509  is  0.21  hours 
per  respondent  or  recordkeeper. 

For  further  information  concerning 
the  collection  of  information,  and  where 
to  submit  comments  on  the  collections 
of  information  and  the  accuracy  of  the 
estimated  burden,  and  suggestions  for 


reducing  this  burden,  refer  to  the 
preamble  to  the  cross-referenced  notice 
of  proposed  rulemaking  published 
elsewhere  in  this  issue  of  the  Federal 
Register. 

Drafting  Information 

The  principal  author  of  this  docimient 
is  Tamara  Light,  Alcohol  and  Tobacco 
Programs  Division,  Bureau  of  Alcohol, 
Tobacco  and  Firearms. 

List  of  Subjects 

27  CFR  Part  19 

Administrative  practice  and 
procedure.  Alcohol  and  alcoholic 
beverages.  Authority  delegations. 
Claims,  Chemicals,  Customs  duties  and 
inspection.  Electronic  fund  transfers. 
Excise  taxes.  Exports.  Gasohol.  Imports. 
Labeling.  Liquors.  Packaging  and 
containers,  Puerto  Rico,  Reporting  and 
recordkeeping  requirements.  Security 
measures.  Spices  and  flavoring,  Siuety 
bonds.  Transportation,  Virgin  Islands, 
Warehouses.  Wine. 

27  CFR  Part  24 

Administrative  practice  and 
procedure.  Authority  delegations. 
Claims,  Electronic  fund  transfers,  Excise 
taxes.  Exports,  Food  additives.  Fruit 
juices,  LabeUng,  Liquors,  Packaging  and 
containers.  Reporting  and  recordkeeping 
requirements.  Research,  Scientific 
equipment.  Spices  and  flavoring.  Surety 
bonds,  Taxpaid  wine  bottling  house. 
Transportation,  Vinegar,  Warehouses, 
Wine. 

27  CFR  Part  25 

Administrative  practice  and 
procedure.  Authority  delegations.  Beer, 
Claims,  Electronic  fund  transfer.  Excise 
taxes,  labeling,  Packaging  and 
containers,  Reporting  and  recordkeeping 
requirements.  Research.  Surety  bonds. 
Transportation. 

27  CFR  Part  53 

Administrative  practice  and 
procedure.  Arms  and  munitions. 
Authority  delegations.  Exports.  Imports. 
Penalties.  Reporting  and  recordkeeping 
requirements. 

27  CFR  Part  70 

Administrative  practice  and 
procedure,  Alcohol  and  alcoholic 
beverages.  Authority  delegations. 
Claims.  Excise  taxes.  Firearms  and 
ammunition.  Government  employees. 
Law  enforcement.  Law  enforcement 
officers.  Penalties,  Seizures  and 
forfeitures.  Surety  bonds.  Tobacco. 

27  CFR  Part  250 

Alcohol  and  alcoholic  beverages, 
Caribbean  Basin  initiative.  Claims. 
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Customs  duties  and  inspection. 
Electronic  fund  transfers.  Excise  taxes. 
Packaging  and  containers,  Puerto  Rico. 
Reporting  and  recordkeeping 
requirements.  Surety  bonds,  Virgin 
Islands.  Warehouses. 

27  CFR  Part  270 

Administrative  practice  and 
procedure,  Authority  delegations.  Cigars 
and  cigarettes,  Claims.  Electronic  fund 
transfers,  Excise  taxes.  Labeling. 
Packaging  and  containers.  Penalties, 
Reporting  requirements.  Seizures  and 
forfeitures.  Surety  bonds. 

27  CFR  Part  275 

Cigars  and  cigarettes.  Claims.  Customs 
duties  and  inspection.  Electronic  fund 
transfers.  Excise  taxes.  Imports, 
Labeling,  Packaging  and  container^. 
Puerto  Rico,  Reporting  and 
recordkeeping  requirements.  Surety 
bonds.  Tobacco.  Virgin  Islands. 
Warehouses. 

27  CFR  Part  285 

Administrative  practice  and 
procedure.  Authority  delegations. 
Cigarette  papers  and  tubes.  Claims. 
Excise  taxes.  Packaging  and  containers. 
Penalties,  Seizures  and  forfeitures. 
Surety  bonds.  Reporting  requirements. 

Authority  and  Issuance 

27  CFR  Parts  19,  24.  25.  53.  70.  250. 
270.  275,  and  285  are  amended  as 
follows: 

PART  19— DISTILLED  SPIRITS 
PLANTS 

Paragraph  1.  The  authority  citation 
for  27  CFR  Part  19  is  revised  to  read  as 
follows: 

Authority:  19  U.S.C.  81c,  1311;  26  U.S.C. 
5001.  5002,  5004-5006,  5008,  5010,  5041, 
5061.  5062.  5066.  5081.  5101,  5111-5113, 
5142.  5143,  5146.  5171-5173,  5175.  5176, 
5178-5181.  5201-5204,  5206,  5207,  5211- 
5215,  5221-5223.  5231.  5232,  5235.  5236, 
5241-5243,  5271.  5273,  5301.  5311-5313, 
5362,  5370,  5373,  5501-5505,  5551-5555, 
5559.  5561.  5562.  5601,  5612.  5682,  6001. 
6065.  6109.  6302.  6311.  6676,  6806.  7011. 
7510.  7805;  31  U.S.C.  9301.  9303.  9304.  9306. 

Par.  2.  Section  19.522  is  amended  by 
revising  the  second  sentence  of 
paragraph  (a)  to  read  as  follows: 

§  1 9.522    Taxes  to  be  collected  by  returns. 

(a)  Deferred  taxes.  *   *   *  Except  as 
provided  in  section  19.523(c),  the 
periods  to  be  covered  by  semimonthly 
returns  on  Form  5000.24  shall  run  from 
the  1st  day  through  the  15th  day  of  each 
month,  and  from  the  16th  day  through 
the  last  day  of  each  month.  *   *  * 


Par.  3.  Section  19.523  is  amended  by 
revising  paragraph  (a)  and  by  adding 
new  paragraph  (c)  to  read  as  follows: 

S  19.523    Time  for  filing  returns. 

(a)  Payment  pursuant  to  semimonthly 
return.  Where  the  proprietor  of  bonded 
premises  has  withdrawn  spirits  from 
such  premises  on  determination  and 
before  payment  of  tax,  the  proprietor 
shall  file  a  semimonthly  tax  return 
covering  such  spirits  on  Form  5000.24, 
and  remittance,  as  required  by  §  19.524 
or  §  19.525,  not  later  than  the  14th  day 
after  the  last  day  of  the  return  period, 
except  as  provided  by  paragraph  (c)  of 
this  section.  If  the  due  date  falls  on  a 
Saturday,  Sunday,  or  legal  holiday,  the 
return  and  remittance  shall  be  due  on 
the  immediately  preceding  day  which  is 
not  a  Saturday,  Sunday,  or  legal 
holiday,  except  as  provided  by 
paragraph  (c)(3)  of  this  section. 
»        •        •        •        • 

(c)  Special  rule  for  taxes  due  for  the 
month  of  September  (effective  after 
December  31 ,  1994;.  (l){i)  Except  as 
provided  in  paragraph  (c)(l)(ii)  of  this 
section,  the  second  semimonthly  period 
for  the  month  of  September  shall  be 
divided  into  two  payment  periods,  from 
the  16th  day  through  the  26th  day,  and 
from  the  27th  day  through  the  30th  day. 
The  proprietor  shall  file  a  return  on 
Form  5000.24,  and  make  remittance,  for 
the  period  September  16-26,  no  later 
than  September  29.  The  proprietor  shall 
file  a  return  on  Form  5000.24,  and  make 
remittance,  for  the  period  September 
27-30,  no  later  than  October  14. 

(ii)  Taxpayment  not  by  electronic 
fund  transfer.  In  the  case  of  taxes  not 
required  to  be  remitted  by  electronic 
fund  transfer  as  prescribed  by  §  19.524, 
the  second  semimonthly  period  of 
September  shall  be  divided  into  two 
payment  periods,  from  the  16th  day 
through  the  25th  day,  and  the  26th  day 
through  the  30th  day.  The  proprietor 
shall  file  a  return  on  Form  5000.24,  and 
make  remittance,  for  the  period 
September  16-25,  no  later  than 
September  28.  The  proprietor  shall  file 
a  return  on  Form  5000.24,  and  make 
remittance,  for  the  period  September 
26-30,  no  later  than  October  14. 

(2)  Amount  of  payment:  Saje  harbor 
rule,  (i)  Taxpayers  are  considered  to 
have  met  the  requirements  of  paragraph 
(c)(l)(i)  of  this  section,  if  the  amount 
paid  no  later  than  September  29  is  not 
less  than  >Vi5  (73.3  percent)  of  the  tax 
liability  incvured  for  the  semimonthly 
period  beginning  on  September  1  and 
ending  on  September  15,  and  if  any 
underpayment  of  tax  is  paid  by  October 

14. 

(ii)  Taxpayers  are  considered  to  have 
met  the  requirements  of  paragraph 


(c)(l)(ii)  of  this  section,  if  the  amount 
paid  no  later  than  September  28  is  not 
less  than  2/3rds  (66.7  percent)  of  the  tax 
liability  incurred  for  the  semimonthly 
period  beginning  on  September  1  and 
ending  on  September  15,  and  if  any 
underpayment  of  tax  is  paid  by  October 
14. 

(3)  Last  day  for  payment.  If  the 
required  taxpayment  due  date  for  the 
periods  September  16-25  or  September 
1&-26  as  applicable,  falls  on  a  Saturday 
or  legal  holiday,  the  return  and 
remittance  shall  be  due  on  the 
immediately  preceding  day.  If  the 
required  due  date  falls  on  a  Sunday,  the 
return  and  remittance  shall  be  due  on 
the  immediately  following  day. 

(4)  Example.  Payment  of  tax  for  the 
month  of  September,  (i)  Facts.  X,  a 
distilled  spirits  plant  proprietor 
required  to  pay  taxes  by  electronic  fupd 
transfer,  incxirred  tax  liability  in  the 
amount  of  $30,000  for  the  first 
semimonthly  period  of  September.  For 
the  period  September  16-26,  X  incurred 
tax  hability  in  the  amount  of  $45,000. 
and  for  the  period  September  27-30.  X 
incurred  tax  liability  in  the  amount  of 
$2,000. 

(ii)  Payment  requirement.  X's 
payment  of  tax  in  the  amoiuit  of  $30,000 
for  the  first  semimonthly  period  of 
September  is  due  no  later  than 
September  29  (§  19.522(a)).  X's  payment 
of  tax  for  the  period  September  16-26  is 
also  due  no  later  than  September  29 
{§  19.523(c)(l)(i)).  X  may  use  the  safe 
harbor  rule  to  determine  the  amount  of 
payment  due  for  the  period  of 
September  16-26  (§  19.523(c)(2)).  Under 
the  safe  harbor  rule,  X's  payment  of  tax 
must  equal  $21,990.00,  ll/15ths  of  the 
tax  liability  incurred  during  the  first 
semimonthly  period  of  September. 
Additionally,  X's  payment  of  tax  in  the 
amount  of  $2,000  for  the  period 
September  27-30  must  be  paid  no  later 
than  October  14  (§  19.523(c){l)(i)).  X 
must  also  pay  the  underpayment  of  tax, 
$23,010.00,  for  the  period  September 
16-26,  no  later  than  October  14 
(§  19.523(c)(2)). 

PART  24— WINE 

Par.  4.  The  authority  citation  for  27 
CFR  Part  24  continues  to  read  as 
follows: 


Authority:  5  U 
5008,  5041.5042 
5111-5113.5121 
5206,5214.5215 
5357,5361.5362 
5391,5392.5511 
5684,  6065.  6091 
6651,6676,7011 
7606.  7805. 7851 
9306. 


S.C.  552(a);  26  U.S.C.  5001. 

,  5044,5061,5062,5081, 

,5122,5142,5143,5173, 

5351,5353,  5354,5356, 

5364-5373,  5381-5388. 

,5551.5552.5661.5662, 

.6109.6301,6302,6311. 

.  7302,  7342.  7502,  7503, 

31  U.S.C.  9301,9303.9304, 
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Par.  5.  Section  24.271  is  amended  by 
revising  paragraph  (b)  and  by  adding 
paragraph  (c)  to  read  as  follows: 

§  24.271    Payment  of  tax  by  check,  cash  or 
money  order. 

(a)  *  *  * 

(b)  Return  periods.  Except  as  provided 
for  in  paragraph  (c)  of  this  section  and 

§  24.273,  or  where  there  is  no  tax  due, 
return  periods  are  from  the  1st  day  of 
each  month  through  the  15th  day  of  that 
month  and  from  the  16th  day  of  each 
month  through  the  last  day  of  that 
month.  The  proprietor  shall  file  returns 
with  remittances,  for  each  return  period 
not  later  than  the  14th  day  after  the  last 
day  of  the  return  period.  If  the  due  date 
falls  on  a  Saturday,  Sunday,  or  legal 
holiday,  the  return  and  remittance  shall 
be  due  on  the  immediately  preceding 
day  which  is  not  a  Saturday,  Sunday,  or 
legal  holiday,  except  as  provided  by 
§  24.271(c)(3). 

(c)  Special  rule  for  taxes  due  for  the 
month  of  September  (effective  after 
December  31,  1994).  (l)(i)  Except  as 
provided  in  paragraph  (c)(l)(ii)  of  this 
section,  the  second  semimonthly  period 
for  the  month  of  September  shall  be 
divided  into  two  payment  periods,  from 
the  16th  day  through  the  26th  day,  and 
from  the  27th  day  through  the  30th  day. 
The  proprietor  shall  file  a  return  on 
Form  5000.24,  and  make  remittance,  for 
the  period  September  16-26,  no  later 
than  September  29.  The  proprietor  shall 
file  a  return  on  Form  5000.24,  and  make 
remittance,  for  the  period  September 
27-30,  no  later  than  October  14. 

(ii)  Taxpayment  not  by  electronic 
fund  transfer.  In  the  case  of  taxes  not 
required  to  be  remitted  by  electronic 
fund  transfer  as  prescribed  by  §  24.272, 
the  second  semimonthly  period  of 
September  shall  be  divided  into  two 
payment  periods,  from  the  16th  day 
through  the  25th  day,  and  the  26th  day 
through  the  30th  day.  The  proprietor 
shall  file  a  return  on  Form  5000.24,  and 
make  remittance,  for  the  period 
September  16-25,  no  later  than 
September  28.  The  proprietor  shall  file 
a  return  on  Form  5000.24,  and  make 
remittance,  for  the  period  September 
26-30,  no  later  than  October  14. 

(2)  Amount  of  payment:  Safe  harbor 
rule,  (i)  Taxpayers  are  considered  to 
have  met  the  requirements  of  paragraph 
(c)(l)(i)  of  this  section,  if  the  amount 
paid  no  later  than  September  29  is  not 
less  than  11/15  (73.3  percent)  of  the  tax 
liability  incurred  for  the  semimonthly 
period  beginning  on  September  1  and 
ending  on  September  15,  and  if  any 
underpayment  of  tax  is  paid  by  October 
14. 

(ii)  Taxpayers  are  considered  to  have 
met  the  requirements  of  paragraph 


(c)(l)(ii)  of  this  section,  if  the  amoimt 
paid  no  later  than  September  28  is  not 
less  than  2/3rds  (66.7  percent)  of  the  tax 
liabihty  incurred  for  the  semimonthly 
period  beginning  on  September  1  and 
ending  on  September  15,  and  if  any 
underpayment  of  tax  is  paid  by  October 
14. 

(3)  Last  day  for  payment.  If  the 
required  due  date  for  taxpayment  for  the 
periods  September  16-25  or  September 
16-26  as  apphcable,  falls  on  a  Saturday 
or  legal  holiday,  the  return  and 
remittance  shall  be  due  on  the 
immediately  preceding  day.  If  the 
required  due  date  falls  on  a  Sunday,  the 
retimi  and  remittance  shall  be  due  on 
the  immediately  following  day. 

(4)  Example.  Payment  of  tax  for  the 
month  of  September,  (i)  Facts.  X,  a 
proprietor  required  to  pay  taxes  by 
electronic  fund  transfer,  incurred  tax 
liability  in  the  amount  of  $30,000  for  the 
first  semimonthly  period  of  September. 
For  the  period  September  16-26,  X 
incurred  tax  liability  in  the  amount  of 
$45,000,  and  for  the  period  September 
27-30,  X  incurred  tax  liability  in  the 
amount  of  $2,000. 

(ii)  Payment  requirement.  X's 
payment  of  tax  in  the  amount  of  $30,000 
for  the  first  semimonthly  period  of 
September  is  due  no  later  than 
September  29  (§  24.271(b)).  X's  payment 
of  tax  for  the  period  September  16-26  is 
also  due  no  later  than  September  29 
(§  24.271(c)(l)(i)).  X  may  use  the  safe 
harbor  rule  to  determine  the  amount  of 
payment  due  for  the  period  of 
September  16-26  (§  24.271(c)(2)).  Under 
the  safe  harbor  rule,  X's  payment  of  tax 
must  equal  $21,990.00,  ll/15ths  of  the 
tax  liability  incurred  during  the  first 
semimonthly  period  of  September. 
Additionally,  X's  payment  of  tax  in  the 
amount  of  $2,000  for  the  period 
September  27-30  must  be  paid  no  later 
than  October  14  (§24.271(c)(l)(i)).  X 
must  also  pay  the  underpayment  of  tax, 
$23,010.00,  for  the  period  September 
16-26,  no  later  than  October  14 
(§  24.271(c)(2)). 

PART  25— BEER 

Par.  6.  The  authority  citation  for  27 
CFR  Part  25  continues  to  read  as 
follows: 

Authority:  19  U.S.C.  81(c);  26  U.S.C.  5002, 
5051-5054,  5056,  5061,  5091,  5111,  5113, 
5142,  5143,  5146,  5222,  5401-5403,  5411- 
5417,  5551,  5552,  5555,  5556.  5671,  5673. 
5684.  6011,  6061.  6065,  6091.  6109,  6151, 
6301,  6302.  6311,  6313.  6402,  6651,  6656. 
6676,  6806,  7011,  7342.  7606,  7805;  31  U.S.C. 
9301,9303-9308. 

Par.  7.  Section  25.163  is  amended  by 
revising  the  first  sentences  as  follows: 


§25.163    Method  Of  tax  payment 

A  brewer  shall  pay  the  tax  on  beer  by 
return  on  Form  5000.24,  as  provided  in 
§§25.164,  25.164a,  25.173,  and 
25.175.   *   *   * 

Par.  8.  Section  25.164  is  amended  by 
revising  paragraphs  (c)  and  (d)  to  read 
as  follows: 

§25.164    Semimonthly  return 
•         *         «         »         « 

(c)  Return  periods.  Except  as  provided 
in  §  25.164a,  return  periods  run  from  the 
brewer's  business  day  beginning  on  the 
first  day  of  each  month  through  the 
brewer's  business  day  beginning  on  the 
15th  day  of  that  month,  and  from  the 
brewer's  business  day  beginning  on  the 
16th  day  of  the  month  through  the 
brewer's  business  day  beginning  on  the 
last  day  of  the  month. 

(d)  Time  for  filing  returns  and  paying 
tax.  Except  as  provided  in  §  25.164a  the 
brewer  shall  file  the  semimonthly  tax 
return.  Form  5000.24,  for  each  return 
period,  and  make  remittance  as  required 
by  this  section,  not  later  than  the  14th 
day  after  the  last  day  of  the  return 
period.  If  the  due  date  falls  on  a 
Saturday,  Sunday,  or  legal  holiday,  the 
return  and  remittance  shall  be  due  on 
the  immediately  preceding  day  which  is 
not  a  Saturday,  Sunday,  or  legal 
holiday,  except  as  provided  by 
§25.164a(c). 

•         *         *         •         • 

Par.  9.  Section  25.164a  is  added  to 
read  as  follows: 

§  25.164a    Special  Rule  for  taxes  due  for 
the  month  of  Septemt>er  (effective  after 
DecenrtberSl,  1994). 

(a)(1)  Except  as  provided  in  paragraph 
(a)(2)  of  this  section,  the  second 
semimonthly  period  for  the  month  of 
September  shall  be  divided  into  two 
payment  periods,  from  the  16th  day 
through  the  26th  day.  and  from  the  27th 
day  through  the  30th  day.  The  brewer 
shall  file  a  return  on  Form  5000.24,  and 
make  remittance,  for  the  period 
September  16-26.  no  later  than 
September  29.  The  brewer  shall  file  a 
retvu-n  on  Form  5000.24,  and  make 
remittance,  for  the  period  September 
27-30,  no  later  than  October  14. 

(2)  Taxpayment  not  by  electronic  fund 
transfer.  In  the  case  of  taxes  not 
required  to  be  remitted  by  electronic 
fund  transfer  as  prescribed  by  §  25.165. 
the  second  semimonthly  period  of 
September  shall  be  divided  into  two 
payment  periods,  from  the  16th  day 
tlirough  the  25th  day.  and  the  26th  day 
through  the  30th  day.  The  brewer  shall 
file  a  return  on  Form  5000.24,  and  make 
remittance,  for  the  period  September 
16-25,  no  later  than  September  28.  The 
brewer  shall  file  a  return  on  Form 
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5000.24,  and  make  remittance,  for  the 
period  September  26-30,  no  later  than 
October  14. 

(b)  Amount  of  payment:  Safe  harbor 
rule.  (1)  Taxpayers  are  considered  to 
have  met  the  requirements  of  paragraph 
(a)(1)  of  this  section,  if  the  amount  paid 
no  later  than  September  29  is  not  less 
than  'Vis  (73.3  percent)  of  the  tax 
liability  incurred  for  the  semimonthly 
period  beginning  on  September  1  and 
ending  on  September  15,  and  if  any 
underpayment  of  tax  is  paid  by  October 
14. 

(2)  Taxpayers  are  considered  to  have 
met  the  requirements  of  paragraph  (a)(2) 
of  this  section,  if  the  amount  paid  no 
later  than  September  28  is  not  less  than 
Vards  (66.7  percent)  of  the  tax  liability 
incurred  for  the  semimonthly  period 
beginning  on  September  1  and  ending 
on  September  15,  and  if  any 
underpayment  of  tax  is  paid  by  October 
14. 

(c)  Last  day  for  payment.  If  the 
required  due  date  for  taxpayment  for  the 
periods  September  16-25  or  September 
16-26  as  applicable,  falls  on  a  Saturday 
or  legal  holiday,  the  return  and 
remittance  shall  be  due  on  the 
immediately  preceding  day.  If  the 
required  due  date  falls  on  a  Sunday,  the 
return  and  remittance  shall  be  due  on 
the  immediately  following  day. 

(d)  Example.  Payment  of  tax  for  the 
month  of  September.  (1)  Facts.  X,  a 
brewer  required  to  pay  taxes  by 
electronic  fund  transfer,  incurred  tax 
liability  in  the  amount  of  $30,000  for  the 
first  semimonthly  period  of  September. 
For  the  period  September  16-26.  X 
incurred  tax  liability  in  the  amoimt  of 
$45,000,  and  for  the  period  September 
27-30,  X  incurred  tax  liability  in  the 
amount  of  $2,000. 

(2)  Payment  requirement.  X's  payment 
of  tax  in  the  amount  of  $30,000  for  the 
first  semimonthly  period  of  September 
is  due  no  later  than  September  29 
(§  25.164(d)).  X's  payment  of  tax  for  the 
period  September  16-26  is  also  due  no 
later  than  September  29 
(§  25.164a(a)(l)).  X  may  use  the  safe 
harbor  rule  to  determine  the  amount  of 
payment  due  for  the  period  of 
September  16-26  (§25.164a(b)).  Under 
the  safe  harbor  rule.  X's  payment  of  tax 
must  equal  $21,990.00.  "Asths  of  the 
tax  liability  incurred  during  the  first 
semimonthly  period  of  September. 
Additionally,  X's  payment  of  tax  in  the 
amount  of  $2,000  for  the  period 
September  27-30  must  be  paid  no  later 
than  October  14  (§  25.164a(a)(l)).  X 
must  also  pay  the  underpayment  of  tax. 
$23,010.00.  for  the  period  September 
16-26,  no  later  than  October  14 
(§25.164a(b)). 


PART  53— MANUFACTURERS  EXCISE 
TAXES-FIREARMS  AND 
AMMUNITION 

Par.  10.  The  authority  citation  for  27 
CFR  Part  53  is  revised  to  read  as 
follows: 

Authority:  26  U.S.C.  4181,  4182,  4216- 
4219.  4221-4223.  4225,  6001,  6011.  6020, 
6021,  6061,  6071,  6081,  6091,  6101-6104, 
6109,  6151,  6155,  6161.  6301-6303.  6311. 
6402,  6404.  6416.  7502. 

Par.  11.  Section  53.11  is  amended  by 
adding  the  definition  of  the  term 
"Person"  to  read  as  follows: 

§  5X 1 1    Meaning  of  terms. 

*         «         *         *         • 

Person.  An  individual,  trust,  estate, 
partnership,  association,  company,  or 
corporation.  When  used  in  connection 
with  penalties,  seizures,  and  forfeitures, 
the  term  includes  an  officer  or  employee 
of  a  corporation,  or  a  member  or 
employee  of  a  partnership,  who  as  an 
officer,  employee  or  member,  is  under  a 
duty  to  perform  the  act  in  respect  of 
which  the  violation  occurs. 


§§  53.22  and  53.1 52    [Amended] 

Par.  12.  Section  52.152(c)  is 
redesignated  as  section  53.21(d). 

Par.  13.  Section  53.22  is  amended  by 
revising  the  first  sentence  of  paragraph 
(a)(1)  and  by  adding  paragraph  (a)(3)  to 
read  as  follows: 

§  53.22    Employer  identification  number. 

(a)  •  *   * 

(1)  Except  for  one-time  or  occasional 

filers,  every  person  who  makes  a  sale  or 

use  of  an  article  with  respect  to  which 

a  tax  is  imposed  by  section  4181  of  the 

Code,  and  who  has  not  earlier  been 

assigned  an  employer  identification 

number  or  has  not  applied  for  one.  shall 

make  an  application  on  Form  SS-4  for 

an  employer  identification  number. 

(3)  One-time  or  occasional  filers.  A 
person  who  files  a  return  under  the 
provisions  of  section  53.151(a)(5)  is  not 
required  to  make  application  for  an 
employer  identification  number.  Such 
persons  may  use  their  social  security 
number  on  any  return,  statement  or 
other  document  submitted  to  ATF  by 
that  person  in  lieu  of  an  employer 
identification  number. 
»        *        •        •        • 

Par.  14.  Sections  53.23  and  53.24  are 
added  to  read  as  follows: 


§  53.23    Alternate  methods  or  procedures. 

(a)  A  taxpayer,  on  specific  approval 
by  the  Director  as  provided  in  this 
section,  may  use  an  alternate  method  or 
procedure  in  lieu  of  a  method  or 


procedure  specifically  prescribed  in  this 
part.  The  Director  may  approve  an 
ahemate  method  or  procedure,  subject 
to  stated  conditions,  when — 

(1)  Good  cause  has  been  shown  for  the 
use  of  the  alternate  method  or 
procedure; 

(2)  The  alternate  method  or  procedure 
is  within  the  purpose  of,  and  consistent 
with  the  effect  intended  by,  the 
specifically  prescribed  method  or 
procedure,  and  affords  equivalent 
security  to  the  revenue;  and 

(3)  The  alternate  method  or  procedure 
will  not  be  contrary  to  any  provision  of 
law  and  will  not  result  in  an  increase  in 
cost  to  the  Government  or  hinder  the 
effective  administration  of  this  part.  No 
alternate  method  or  procedure  relating 
to  the  assessment,  payment,  or 
collection  of  tax  shall  be  authorized 
under  this  paragraph. 

(b)  Where  the  taxpayer  desires  to 
employ  an  alternate  method  or 
procedure,  a  written  application  to  do 
so  shall  be  submitted  to  the  regional 
director  for  transmittal  to  the  Director. 
The  application  shall  specifically 
describe  the  proposed  ahemate  method 
or  procedure  and  shall  set  forth  the 
reasons  therefor.  Alternate  methods  or 
procedures  shall  not  be  employed  until 
the  application  has  been  approved  by 
the  Director.  The  taxpayer  shall,  during 
the  period  of  authorization  of  an 
alternate  method  or  procedure,  comply 
with  the  terms  of  the  approved 
application.  Authorization  for  any 
alternate  method  or  procedure  may  be 
withdrawn  whenever,  in  the  judgment 
of  the  Director,  the  revenue  is 
jeopardized  or  the  effective 
administration  of  this  part  is  hindered 
by  the  continuation  of  such 
authorization. 

§  53.24    Records. 

(a)  In  general— {!)  Form  of  records. 
The  records  required  by  the  regulations 
in  this  part  shall  be  kept  accurately,  but 
no  particular  form  is  required  for 
keeping  the  records.  Such  forms  and 
systems  of  accounting  shall  be  used  as 
will  enable  an  ATF  officer  to  ascertain 
whether  liability  for  tax  is  incurred  and, 
if  so,  the  amount  thereof.  . 

(2)  [Reserved) 

(b)  Copies  of  returns,  schedules,  and 
statements.  Every  person  who  is 
required,  by  the  regulations  in  this  part 
or  by  instructions  applicable  to  any 
form  prescribed  thereunder,  to  keep  any 
copy  of  any  return,  schedule,  statement, 
or  other  document,  shall  keep  such  copy 
as  a  part  of  the  records. 

(c)  Records  of  claimants.  Any  person 
who,  pursuant  to  the  regulations  in  this 
part,  claims  a  refund,  credit,  or 
abatement,  shall  keep  a  complete  and 


Federal  Register  /  Vol.  60,  No.  124  /  Wednesday,  June  28.  1995  /  Rules  and  Regulations       33671 


detailed  record  with  respect  to  the  tax, 
interest,  addition  to  the  tax,  additional 
amount,  or  assessable  penalty  to  which 
the  claim  relates.  Such  record  shall 
include  any  records  required  of  the 
claimant  by  paragraph  (b)  of  this  section 
and  Subpart  L  of  this  part. 

(d)  Place  and  period  for  keeping 
records.  (1)  All  records  required  by  this 
part  shall  be  prepared  and  kept  by  the 
person  required  to  keep  them,  at  one  or 
more  convenient  and  safe  locations 
accessible  to  ATF  officers,  and  shall  at 
all  times  be  immediately  available  for 
inspection  by  such  officers. 

(2)  Except  as  otherwise  provided  in 
this  subparagraph,  every  person 
required  by  the  regulations  in  this  part 
to  keep  records  in  respect  of  a  tax  shall 
maintain  such  records  for  at  least  three 
years  after  the  due  date  of  such  tax  for 
the  return  period  to  which  the  records 
relate,  or  the  date  such  tax  is  paid, 
whichever  is  later.  The  records  of 
claimants  required  by  paragraph  (c)  of 
this  section  shall  be  maintained  for  a 
period  of  at  least  three  years  after  the 
date  the  claim  is  filed. 

(e)  Reproduction  of  original  records. 
(1)  General  books  of  account,  such  as 
cash  books,  journals,  voucher  registers, 
ledgers,  etc.,  shall  be  maintained  and 
preserved  in  their  original  form. 
However,  reproductions  of  supporting 
records  of  details,  such  as  invoices, 
vouchers,  production  reports,  sales 
records,  certificates,  proofs  of 
exportation,  etc.,  may  be  kept  in  lieu  of 
the  original  records.  Any  process  may 
be  used  which  accurately  and  timely 
reproduces  the  original  record,  and 
which  forms  a  durable  medium  for 
reproducing  and  preserving  the  original 
record. 

(2)  Copies  of  records  treated  as 
original  records.  Whenever  records  are 
reproduced  under  this  section,  the 
reproduced  records  shall  be  preserved 
in  conveniently  accessible  files,  and 
provisions  shall  be  made  for  examining, 
viewing,  and  using  the  reproduced 
records  the  same  as  if  they  were  the 
original  record.  Such  reproduced 
records  shall  be  treated  and  considered 
for  all  purposes  as  though  they  were  the 
original  record.  All  provisions  of  law 
and  regulations  applicable  to  the 
original  record  are  applicable  to  the 
reproduced  record. 

Par.  15.  Section  53.142  is  amended  by 
revising  the  section  heading,  the 
introductory  text  of  paragraph  (a),  and 
paragraphs  (a)(4)  and  (b)  to  read  as 
follows: 

§  53.142    Denial,  revocation  or  suspension 
of  registration. 

(a)  The  regional  director  is  authorized 
to  deny,  revoke  or  temporarily  suspend. 


upon  written  notice,  the  registration  of 
any  person  and  the  right  of  such  person 
to  sell  or  purchase  articles  tax  free 
under  section  4221  of  the  Code  in  any 
case  in  which  he  finds  that: 

•  *        *        *        • 

(4)  Such  denial,  revocation,  or 
suspension  is  necessary  to  protect  the 
revenue;  or 

•  *        •        «        * 

(b)  The  denial,  revocation,  or 
suspension  of  registration  is  in  addition 
to  any  other  penalty  that  may  apply 
under  the  law  for  any  act  or  failure  to 
act. 

Par.  16.  Section  53.151  is  amended  by 
revising  the  last  sentence  of  paragraph 
(a)(2).  by  adding  a  new  paragraph  (a)(5). 
and  by  revising  paragraph  (b)(1)  to  read 
as  follows: 

§53.151     Returns. 

(a)  In  general.  •   *   * 

(2)  Return  periods  after  September  30, 
1992.  *   *   *  Except  as  provided  in 
paragraph  (a)(5)  of  this  section,  every 
person  required  to  make  a  return  on 
ATF  Form  5300.26  who  does  not  incur 
any  firearms  and  ammunition  excise  tax 
liability  for  the  entire  calendar  year  and 
who  has  not  filed  a  final  return  in 
accordance  with  §  53.152  shall  file  an 
annual  return  on  ATF  Form  5300.26. 

•  *        *        »        * 

(5)  Special  rule  for  one-time  or 
occasional  filings  for  return  periods  on 
or  after  fuly  1,  1995.  One-time  or 
occasional  filers  are  not  required  to  file 
quarterly  or  annual  returns  pursuant  to 
paragraph  (a)(2)  of  this  section  if  the 
person  reporting  tax  does  not  engage  in 
any  activity  with  respect  to  which  tax  is 
reportable  on  the  return  in  the  course  of 
a  trade  or  business.  Such  persons  shall 
file  and  pay  tax  for  periods  only  when 
liability  is  incurred.  See  §53. 159(b)(2), 
providing  that  a  deposit  of  taxes  is  not 
required  for  a  one-time  or  occasional 
filing. 

(b)  Monthly  and  semimonthly 
returns. — (1)  Requirement.  If  the 
regional  director  determines  that  any 
taxpayer  who  is  required  to  deposit 
taxes  under  the  provision  of  §§  53.157 
or  53.159  has  failed  to  make  deposits  of 
those  taxes,  the  taxpayer  shall  be 
required,  if  so  notified  in  writing  by  the 
regional  director,  to  file  a  monthly  or 
semimonthly  return  on  ATF  Form 
5300.26.  Every  person  so  notified  by  the 
regional  director  shall  file  a  return  for 
the  calendar  month  or  semimonthly 
period  in  which  the  notice  is  received 
and  for  each  calendar  month  or 
semimonthly  period  thereafter  until  the 
person  has  filed  a  final  return  in 
accordance  with  §  53.152  or  is  required 
to  file  returns  on  the  basis  of  a  different 


return  period  pursuant  to  notification  as 
provided  in  paragraph  (b)(2)  of  this 
section. 

•  »        •        •        • 

Par.  17.  Section  53.157  is  amended  by 
revising  the  section  heading  and  by 
adding  a  note  preceding  paragraph  (a)  to 
read  as  follows: 

§  53.157    Deposit  requirement  for  deposits 
made  for  calendar  quarters  prior  to  July  1 , 
1995. 

Note:  For  deposit  requirement  for  deposits 
made  for  calendar  quarters  beginning  on  or 
after  July  1, 1995,  see  §  53.159. 

Par.  18.  Section  53.158  is  amended  by 
revising  the  second  sentences  of 
paragraphs  (b)(2)  and  (b)(3)  to  read  as 
follows: 

§  53. 1 58    Payment  of  tax  by  electronic  fund 
transfer. 

(b)  Requirements.  *   *   * 

(2)  *   *   *  The  request  will  be  made  to 
the  financial  institution  early  enough  for 
the  transfer  of  funds  to  be  made  to  die 
Treasury  Account  no  later  than  the  close 
of  business  on  the  last  day  for  making 
the  deposit  or  filing  the  return  as 
prescribed  in  §§  53.157  or  53.159,  and 
53.153.  *   *   * 

(3)  *   *   *  Taxpayers  electing  to 
discontinue  making  remittances  by  EFT 
shall  remit  the  tax  with  the  next  deposit 
or  return  as  prescribed  in  §§  53.157  or 
53.159,  and  53.151  for  remittances  not 
made  by  EFT  and  notify  the  regional 
director  by  attaching  a  written 
notification  to  the  tax  deposit  form  or 
return  stating  that  remittance  of  firearms 
and  ammunition  excise  taxes  will  no 
longer  be  made  by  EFT. 

*  •        •        *        • 

Par.  19.  Section  53.159  is  added  to 
read  as  follows: 

§  53.159  Deposit  requirement  for  deposits 
made  for  calendar  quarters  t>eginning  on  or 
after  July  1,1995. 

(a)  Definitions — 

(1)  Definition  of  tax  liability.  For 
purposes  of  this  section,  the  term  "tax 
liability"  means  the  total  tax  liability  for 
the  specified  period  plus  or  minus  any 
allowable  adjustments  made  in 
accordance  with  the  instructions 
applicable  to  the  form  on  which  the 
return  is  made. 

(2)  Semimonthly  period.  Except  as 
provided  in  paragraph  (c)(4)(ii)  of  this 
section,  the  term  "semimonthly  period" 
means  the  first  15  days  of  a  calendar 
month  or  the  remaining  portion  of  a 
calendar  month  following  the  15th  day 
of  that  montli. 

(b)  In  general — (1)  Semimonthly 
deposits.  Except  as  provided  in 
paragraphs  (b)(2),  (c)(2),  and  (j)  of  this 
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section,  any  person  required  to  file  a 
caatterlv  excise  tax  return  on  ATF  Form 
5300.26  must  make  a  deposit  of  tax  for 
enc^*  s^^mimonthly  perod  as  prescribed 
in  paragraph  ic)  of  this  section. 

12}  One-time  or  occasional  filings.  No 
(  eposit  is  required  in  the  case  of  any 
taxes  reportable  on  a  one-time  or 
(CCosional  filing  (as  defined  in  , 

ti  53.151(a)(5)). 

(c;>  -Mnount  of  deposit — (1)  In  general. 
)  xcf.pt  as  provided  in  paragraphs  (c)(2), 
(c)(3)  and  {c)(6)  of  this  section,  the 
deposit  of  tax  for  each  semimonthly 
period  must  be  equal  to  the  amount  of 
tax  liability  incurred  during  that 
semimonthly  period.  Except  as  provided 
in  paragraph  (c)(3)  of  this  section,  no 
deposit  is  required  for  any  semimonthly 
period  in  which  no  tax  liability  is 

incurred. 

(2)  De  minimis  exception.  Except  as 
jirovided  in  paragraph  (c)(3)  of  this 
section,  any  person  who  has  a  tax 
liability  for  the  current  calendar  quarter 
(if  $2,000  or  less  is  not  required  to  make 
deposits  for  that  quarter.  However, 
semimonthly  deposits  of  tax  are 
required  beginning  with  the 
semunonthlv  period  in  which  unpaid 
lax  liability  exceeds  $2,000  and  for 
I -very  samimonthly  period  thereafter  in 
which  tax  liability  is  incurred.  The  first 
deposit  for  the  current  quarter  shall  be 
equal  to  the  unpaid  tax  liabihty; 
thereafter,  deposits  shall  be  equal  to  the 
amount  of  tax  hability  incurred  during 
that  semimonthly  period. 

(5)  Amount  of  deposit;  safe  harbor 
rule  based  on  look-back  quarter  liability. 
In  general.  Except  as  provided  in 
paragraph  (c)(6)  of  this  secUon,  any 
person  who  made  a  reUim  of  tax  on  ATF 
Form  ?300.26  reporting  taxes  for  the 
second  preceding  calendar  quarter  (the 
"look-back  quarter"),  or  who  did  not  file 
a  return  for  the  look-back  quarter 
because  of  the  provisions  of 
§  53.151fa)(2),  is  considered  to  have 
complied  with  the  requirement  for 
deposit  of  taxes  for  the  current  calendar 

quarter  if — 

(i)  The  deposit  of  taxes  for  each 
semirronthly  period  in  the  current 
calendar  quarter  is  an  amount  equal  to 
not  less  than  1/6  (16.67  percent)  of  the 
total  tax  liability  incurred  for  the  look- 
back quarter; 

(ii)  Each  deposit  is  made  on  time;  and 

liii;  The  amount  of  any  underpayment 
of  taxes  for  the  current  calendar  quarter 
is  pr^''  by  the  due  date  of  the  return. 

(^ '  Modification  for  third  calendar 
ouc^e'-.  The  safe  harbor  rule  in 
paragraph  (c)(3)  of  this  section  does  not 
apply  for  the  third  calendar  quarter 

unless — 

(■'  the  deposit  of  taxes  for  the 
semimonthly  period  July  i -September 


1 5  meets  the  requirements  of  paragraph 
{c)(3)  of  this  section;  and 

(ii)  each  deposit  of  taxes  for  the 
periods  September  16-25  and 
September  26-30  is  not  less  than  l/12th 
(8.34  percent)  of  the  total  tax  liability 
incurred  for  the  look-back  quarter. 

(5)  Modification  for  tax  rate  increase. 
(i)  Application.  The  safe  harbor  rule  as 
prescribed  in  paragraph  (c)(3)  is 
modified  for  the  first  and  second 
calendar  quarters  beginning  on  or  after 
the  effective  date  of  an  increase  in  the 
rate  of  any  tax  prescribed  by  26  U.S.C. 
4181  to  which  this  part  53  applies, 
(ii)  Modification.  The  amount  of 
deposit  for  calendar  quarters  referred  to 
in  paragraph  (c)(3)  of  this  section  must 
be  adjusted  so  that  the  deposit  of  taxes 
for  each  semimonthly  period  in  the 
calendar  quarter  is  not  less  than  1/6 
(16.67  percent)  of  the  tax  liability  the 
person  would  have  had  with  respect  to 
the  tax  for  the  look-back  quarter  if  the 
increased  rate  of  tax  had  been  in  effect 
for  that  look-back  quarter. 

(6)  First  time  filers.  Any  person  who 
did  not  file  a  return  of  tax  on  ATF  Form 
5300.26  for  the  first  and  second 
preceding  calendar  quarters  because 
they  were  not  engaged  in  any  activity 
with  respect  to  which  tax  is  reportable 
on  the  return  in  the  course  of  a  trade  or 
business,  is  considered  to  have 
complied  with  the  requirement  for 
deposit  of  taxes  for  the  current  calendar 
quarter  if — 

(i)  The  deposit  of  taxes  for  each 
semimonthly  period  in  the  calendar 
quarter  is  not  less  than  95  percent  of  the 
tax  hability  incurred  with  respect  to 
those  taxes  during  the  semimonthly 
period; 
(ii)  Each  deposit  is  made  on  time;  and 
(iii)  The  amount  of  any  underpayment 
of  taxes  for  the  current  calendar  quarter 
is  paid  by  the  due  date  of  the  return, 
(d)  Failure  to  comply  with  deposit 
requirements.  (1)  If  a  person  fails  to 
make  deposits  as  required  under  this 
part,  the  regional  director  may  withdraw 
the  person  s  right  to  use  the  safe  harbor 
rule  provided  by  paragraph  (c)(3)  of  this 
section. 

(2)  Cross  reference.  The  regional 
director  may  also  require  a  taxpayer 
who  fails  to  make  deposits  of  tax  to  file 
a  monthly  or  semimonthly  return,  see 
§53.15l(i3)(l). 

(e)  Time  for  making  deposit.  Except 
for  deposits  for  the  period  September 
16-25,  each  deposit  required  to  be  made 
by  this  section  shall  be  made  not  later 
than  the  9th  day  of  the  semimonthly 
period  following  the  close  of  the  period 
for  which  it  is  made.  The  deposit  for  the 
period  September  16-25  shall  be  made 
not  later  than  September  28.  The 


deposit  for  the  period  September  2&-30, 
is  due  not  later  than  October  9. 

(f)  Last  day  for  filing.  (1)  Except  as 
provided  by  paragraph  (f)(2)  of  this 
section,  if  the  due  date  of  the  deposit 
falls  on  a  Satvu-day.  Sunday,  or  legal 
hoUday.  the  deposit  and  remittance 
shall  be  due  on  the  next  succeeding  day 
which  is  not  a  Saturday,  Sunday,  or 
legal  holiday.  For  purposes  of  this 
section,  "legal  holiday"  is  defined  by 
section  7503  of  the  Code  and  27  CFR 
70.306(b)  of  this  chapter. 

(2)  If  the  required  due  date  of  the 
deposit  for  the  period  September  16-25 
falls  on  a  Saturday,  the  deposit  and 
remittance  shall  be  due  on  the 
preceding  day.  If  such  required  due  date 
falls  on  a  Sunday,  the  return  and 
remittance  shall  be  due  on  the  following 

(g)  Forms  and  procedures.  Each 
remittance  of  amounts  required  to  be 
deposited  shall  be  accompanied  by  ATF 
Form  5300.27.  Federal  Firearms  and 
Ammimition  Excise  Tax  Deposit  form, 
or  ATF  Form  5300.26.  Federal  Firearms 
and  Ammunition  Excise  Tax  Return, 
which  shall  be  prepared  in  accordance 
with  the  apphcable  instructions. 
Taxpayers  electing  to  remit  deposits  by 
EFT  pursuant  to  §  53.158  shall  prepare 
and  submit  ATF  Form  5300.26  or  ATF 
Form  5300.27  in  accordance  with  the 
instructions  contained  in  ATF 
Procedure  92-1,  Publication  5000.11. 
The  timeliness  of  the  deposit  will  be 
determined  by  the  date  it  is  received  by 
the  lockbox  financial  institution,  or  the 
ATF  officer  designated  on  the  form 
accompanying  the  deposit,  or  the 
Treasury  Account,  when  made  by  EFT. 
In  order  for  deposits  of  less  than 
$20,000  made  by  U.S.  Mail  to  be 
considered  received  timely,  the  date  of 
mailing  must  be  on  or  before  the  second 
day  preceding  the  due  date  of  the 
deposit  as  evidenced  by  the  official 
postmark  of  the  U.S.  Postal  Service 
stamped  on  the  cover  in  which  the 
deposit  was  mailed.  When  die  postmark 
on  the  cover  is  illegible,  the  btirden  of 
proving  when  the  postmark  was  made 
will  be  on  the  taxpayer.  When  the 
taxpayer  sends  the  deposit  by  registered 
mail  or  by  certified  mail,  the  date  of 
registry  or  the  date  of  the  postmark  on 
the  sender's  receipt  of  certified  mail,  as 
the  case  may  be.  shall  be  treated  as  the 
date  of  delivery  of  the  deposit.  Any 
deposit  of  $20,000  or  more  must  be 
received  by  the  last  day  prescribed  for 
making  such  deposit,  regardless  of  when 
mailed.  Amounts  deposited  pursuant  to 
this  paragraph  shall  be  considered  tc  be 
paid  on  the  last  day  prescribed  for  filing 
the  return  in  respect  of  the  tax 
(determined  without  regard  to  any 
extension  of  time  for  filing  the  returns), 
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or  at  the  time  deposited,  whichever  is 
later. 

(h)  Number  of  remittances.  A  person 
required  by  this  section  to  make 
deposits  shall  make  one  deposit  for  a 
semimonthly  period. 

(i)  Procurement  of  prescribed  forms. 
Copies  of  the  Federal  Firearms  and 
Ammunition  Excise  Tax  Deposit  form 
will  be  furnished,  so  far  as  possible,  to 
persons  required  to  make  deposits 
under  this  section.  Such  a  person  will 
not  be  excused  from  making  a  deposit 
however,  by  the  fact  that  no  form  has 
been  furnished.  A  person  not  supplied 
with  the  form  is  required  to  obtain  the 
form  in  ample  time  to  make  the  required 
deposits  within  the  time  prescribed. 
Copies  of  the  Federal  Firearms  and 
Ammunition  Excise  Tax  Deposit  form 
may  be  obtained  by  request  from  the 
ATF  Distribution  Center,  P.O.  Box  5950. 
Springfield.  Virginia  22153-5950. 
»       (j)  Taxpayers  required  to  file  monthly 
or  semimonthly  returns.  This  section 
does  not  apply  to  taxes  for: 

(1)  Any  month  or  semimonthly  period 
in  which  the  taxpayer  receives  notice 
fi^om  the  regional  director  pursuant  to 
section  53.151(b)  to  file  ATF  Form 
5300.26;  or 

(2)  Any  subsequent  month  or 
semimonthly  period  for  which  a  return 
on  ATF  Form  5300.26  is  required. 

(3)  Taxpayers  required  to  file  monthly 
returns  shall  make  semimonthly 
deposits  of  100  percent  of  the  hability 
incurred  during  each  semimonthly 
period  by  the  9th  day  of  the  month 
following  the  last  day  of  the 
semimonthly  period.  Taxpayers 
required  to  file  semimonthly  returns 
shall  pay  any  tax  due  for  the 
semimonthly  period  with  each  return, 
(k)  Examples. 

Example  1.  One-time  filing  or  occasional 
filing.  (1)  Facts.  On  October  18. 1995.  A.  an 
individual  who  lives  in  the  United  States 
purchases  a  custom  made  rifle  outside  the 
United  States  and  imports  it  into  the  United 
States.  A  uses  the  rifle  on  October  20. 1995. 
A  is  liable  for  the  firearms  excise  tax  imposed 
by  sections  4181  and  4218(a).  Since  A  does 
not  regularly  sell  rifles  in  arm's  length 
transactions,  a  constructive  sale  price  of 
520,000  is  determined  (§  53.115(b)).  The 
amount  of  A's  tax  liability  is  S2200. 11 
percent  of  the  constructive  sale  price  of  the 
rifle.  The  liability  is  incurred  during  the 
fourth  calendar  quarter  of  1995,  the  quarter 
during  which  the  rifle  is  used  (§  53.in(d)). 
A  did  not  import  the  rifle  in  the  course  of 
its  trade  or  business  and  does  not  engage  ir 
any  activities  with  respect  to  which  tax  is 
reportable  on  ATF  Form  5300.26  in  the 
course  of  a  trade  or  business. 

(2)  Filing  requirement.  A  must  file  a  return 
on  Form  5300.26  (§  53, 151(a))  for  the  fourth 
calendar  quarter  of  1995  reporting  As  S220O 
firearms  excise  tax  liability.  The  Form 
5300.26  is  due  by  January  31. 1996.  the  last 


day  of  the  first  month  following  the  calendar 
quarter  (§  53.153(a)).  Because  A  did  not 
import  the  firearm  in  the  course  of  its  trade 
or  business  and  does  not  engage  in  any 
activities  with  respect  to  which  tax  is 
reportable  in  the  course  of  a  trade  or 
business,  the  return  is  a  one-time  filing  or 
occasional  filing. 

(3)  Payment  requirement.  Because  A's 
Form  5300.26  is  a  one-time  filing.  A  is  not 
required  to  make  deposits  of  tax 
(§  53.159(b)(2)).  Instead.  A  pays  the  S2200  of 
tax  with  the  return. 

Example  2.  Deposit  requirement;  based  on 
look-back  quarter  liability.  (1)  Facts.  B  is  a 
manufacturer  of  firearms.  B  sells  75  pistols 
which  have  a  taxable  sale  price  of  S500  each 
during  the  second  calendar  quarter  of  1996. 
B  sold  50  of  the  pistols  in  the  first 
semimonthly  period  of  May.  1996.  and  the 
other  25  pistols  in  the  second  semimonthly 
period  of  April.  1996.  B  did  not  incur  tax 
liability  in  any  other  semimonthly  period  in 
the  second  quarter.  The  amount  of  B's  tax 
liability  for  the  second  calendar  quarter  is 
S3. 750,  10  percent  of  the  taxable  sale  price 
of  the  pistols.  B  filed  Form  5300.26  for  the 
second  preceding  calendar  quarter,  the  look- 
back quarter,  on  January  31.  1996  reporting 
tax  liability  in  the  amount  of  S2.70O. 

(2)  Deposit  requirement.  B  is  required  to 
make  deposits  of  tax  for  each  semimonthly 
period  in  the  calendar  quarter  because  B  has 
incurred  more  than  $2,000  in  liability  for  the 
current  quarter.  B  may  use  the  safe  harbor 
rule  based  on  look-back  quarter  liability  to 
determine  the  amount  of  the  required 
deposits  (§  53.159(c)(3)).  Under  this  safe 
harbor  rule.  B's  deposit  for  each  semimonthly 
period  must  equal  at  least  $450.00,  1/6  (16.67 
percent)  of  the  tax  liability  incurred  for  the 
look-back  quarter.  B's  deposit  must  be  timely 
and  B  must  pay  the  amount  of  any 
underpayment  by  the  due  date  of  the  return. 
Accordingly.  B  meets  the  deposit 
requirement  if  B  makes  the  following 
deposits: 


Semimonthly 
period 

Deposit  due  by 

Amount 
of  deposit 

April  1-15  

April  16-31  

May  1-15  

May  16-30  

June  1-15  

June  16-30  

April  24.  1996  . 
May  9.  1996  .... 
May  24.  1996  .. 
June  10.  1996  . 
June  24,  1996  . 
July  9.  1996  .... 

S450.00 
450.00 
450.00 
450.00 
450.00 
450.00 

The  depwsit  due  on  June  10.  1996.  would 
ordinarily  be  due  on  June  9.  1996.  However, 
because  June  9. 1996  is  a  Sunday,  under 
section  7503,  B  has  an  additional  day  to 
make  the  required  deposit. 

(3)  Filing  requirement.  B  must  file  a  return 
on  Form  5300.26  for  the  second  calendar 
quarter  of  1996  reporting  B's  $3750  tax 
liability  (§  53.151(a)].  The  form  5300.26  is 
due  by  July  31, 1996,  the  last  day  of  the  first 
month  following  the  calendar  quarter 
(§  53.153(a)).  B  must  also  pay  S1050.00.  the 
underpayment  amount  by^diich  the  total  tax 
liability  for  the  second  calendar  quarter 
exceeds  the  total  tax  liability  for  the  look- 
back quarter,  by  the  due  date  of  the  return. 

Example  3.  Deposit  amount;  no  liability  in 
look-back  quarter.  (1)  Facts.  C.  a 


manufacturer  of  ammunition,  filed  returns 
for  the  first,  second  and  third  quarters  of 
1995  reporting  C's  tax  liability.  During  the 
fourth  quarter  of  1995.  C  did  not  make  any 
taxable  sales  of  shells  or  cartridges,  thereby 
incurring  no  tax  liability  for  that  return 
period.  C  did  not  fil6  Form  5300.26  for  the 
fourth  calendar  quarter  since  no  tax  liability 
was  incurred  (§  53.151(a)(2)).  C  made  taxable 
sales  in  the  second  quarter  of  1996 
amounting  to  $25,500.00.  incurring  a  tax 
liability  of  $2805. 

(2)  Deposit  requirement.  Ordinarily,  C 
would  be  required  to  make  deposits  of  tax  for 
each  semimonthly  period  in  the  calendar 
quarter  because  C's  total  liability  for  the 
current  calendar  quarter  exceeds  $2,000. 
However,  since  C  incurred  a  tax  liability  of 
SO  in  the  second  preceding  calendar  quarter 
(the  look-back  quarter)  (§  53.159(c)(3)).  under 
the  safe  harbor  rule,  C  is  not  required  to  make 
deposits  of  tax. 

(3)  Filing  requirement.  C  is  required  to  file 
a  return  on  Form  5300.26  reporting  C's  $2805 
ammunition  excise  tax  liability.  The  form 
5300.26  is  due  by  July  31,  1996. 

(4)  Payment  requirement.  C  must  pay  the 
$2805  tax  with  the  return. 

Example  4.  Deposit  requirement;  First  time 
Filer  (1)  Facte.  D,  a  manufacturer  of  firearms, 
began  business  on  2/16/96.  D  sold  300 
shotguns  which  had  a  taxable  sales  price  of 
$210  each  during  the  first  quarter  of  1996.  D 
sold  70  shotguns  in  the  second  semimonthly 
period  of  February,  1996, 130  shotguns  in  the 
first  semimonthly  period  of  March.  1996  and 
100  shotguns  in  the  second  semimonthly 
period  of  March,  1996.  The  amount  of  D's  tax 
liability  for  the  first  quarter  of  1996  is  $6,930. 
11  percent  of  the  taxable  sale  price  of  the 
shotguns. 

(2)  Deposit  requirement.  D  is  required  to 
make  a  deposit  of  tax  when  D's  tax  liability 
exceeds  $2,000  (§  53.159(c)(2)).  Therefore,  D 
must  make  a  deposit  of  tax  beginning  with 
the  first  semimonthly  period  in  March,  the 
semimonthly  period  in  which  D's  unp>aid  tax 
liability  exceeded  $2,000.  Because  D.  a  first 
time  filer,  does  not  have  an  established  look- 
back quarter.  D's  deposit  of  tax  must  be  at 
least  95  percent  of  the  incurred  tax  liability. 
D  is  required  to  make  deposits  of  at  least  95 
percent  of  incurred  tax  liability  for  every 
semimonthly  period  in  the  quarter  thereafter. 
D's  deposits  must  be  timely  and  any 
underpayment  of  tax  must  be  paid  by  the  due 
date  of  the  return.  Accordingly.  D  meets  the 
deposit  requirement  if  D  makes  the  following 
depvosits: 


Semimonthly 
period 

Deposit  due  by 

Amount 
Of  deposit 

Feb.  16-29  

March  1-15  

March  16-31   ... 

March  11,  1996 
March  25,  1996 
April  9.  1996  ... 

SO 

4,389 

2,194.50 

The  deposits  due  on  March  11 .  1996,  and 
March  25,  1996,  would  ordinarily  be  due  on 
March  9,  1996.  and  March  24.  1996. 
respectively.  However,  because  March  9. 
1996.  is  a  Saturday,  and  March  24.  1996.  is 
a  Sunday,  under  section  7503.  D  has  until 
March  11,  1996.  to  make  the  deposit  due  on 
March  9.  1996.  and  until  March  25. 1996.  to 
make  the  deposit  due  on  March  24,  1996. 
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(3)  Filing  requirement.  D  must  file  a  return 
on  Form  5300.26  for  the  First  calendar  quarter 
of  1»96  reporting  Ds  S6.930  tax  liability 
(§  53.151(a)).  The  form  5300.26  is  due  by 
April  30. 1996,  the  last  day  of  the  first  month 
following  the  calendar  quarter  (§  53.153(a)). 
D  must  also  pay  S346.50,  the  amount  by 
which  the  tax  liability  for  the  quarter  was 
underpaid,  bv  the  due  date  of  the  return. 

Example  5.  Deposit  amount;  third  calendar 
quarter.  (1)  Facts.  E.  a  manufacturer  of 
firearms,  is  a  semimonthly  depositor  who 
makes  deposits  of  tax  using  the  safe  harbor 
rule  based  on  the  look-back  quarter  to 
determine  the  amount  of  tax  required  to  be 
deposited  for  the  third  calendar  quarter  of 
1995.  E  incurred  a  tax  liability  amounting  to 
S38.000  for  the  third  quarter.  E  filed  Form 
5300.26  for  the  second  preceding  calendar 
quarter,  the  look-back  quarter  on  May  1. 
1995,  reporting  tax  liability  in  the  amount  of 
$30,000. 

(2)  Deposit  requirement.  Because  E  has 
incurred  more  than  $2,000  in  liability  and 
has  chosen  to  make  deposits  of  tax  based  on 
the  look-back  quarter.  E  is  required  to  make 
deposits  of  tax  equal  to  $5.000. 1/6  (16.67 
percent)  of  the  tax  liability  incurred  in  the 
look-back  quarter,  for  each  semimonthly 
period  in  the  calendar  quarter.  However, 
because  of  the  special  rule  which  modifies 
the  safe  harbor  rule  for  deposits  of  tax  for  the 
month  of  September  (§  53.159(c)(4)).  E  must 
make  deposits  equal  to  S2500.00  each,  l/12th 
(8.34  percent)  of  the  tax  liability  incurred  in 
the  look-back  quarter  for  the  periods 
September  16-25  and  September  26-30.  E's 
deposits  must  be  timely  and  E  must  pay  the 
amount  of  any  underpayment  by  the  due  date 
of  the  return.  Accordingly,  E  meets  the 
deposit  requirement  if  E  makes  the  following 
deposits: 


Semimonthly 
period 


July  1-15  ., 
July  16-31 
Aug.  1-15 


Aug.  16-31  . 
Sept.  1-15  .. 
Sept.  16-25 
Sept.  2&-30 


(Deposit  due  by 


Amount 
of  deposit 


July  24.  1995  .. 
Augusts,  1995 
August  24, 

1995. 
Sept.  11.  1995 
Sept.  25.  1995 
Sept  28.  1995 
October  5, 

1995. 


$5000.00 
5000.00 
5000.00 

5000.00 
5000.00 
2500.00 
2500.00 


PART  70— PROCEDURE  AND 
ADMINISTRATION 

Par.  20.  The  authority  citation  for  27 
CFR  Fart  70  continues  to  read  as 
follows: 

Authority:  5  U.S.C.  301  and  552:  ^6  U.S.C. 
4181.  4182.  5146,  5203,  5207,  5275,  5376, 
5415,  5504,  5555,  5684(a),  5741,  5761(b), 
6020,  6021,  6064,  6102,  6155,  6159.  6201, 
6203,  6204,  6301,  6303.  6311.  6313.  6314. 
6321,  6323.  6325,  6326.  6331-6343.  6401- 
6404,  6407,  6416,  6423,  6501-6503.  6511, 
6513.  6514.  6532,  6601.  6602.  6611,  6621. 
6622,  6651,  6653,  6656,  6657,  6658,  6665. 
6671,  6672,  6701,  6723.  6801,  6862,  6863, 
6901,  7011.  7101,  7102,  7121,  7122,  7207. 
7209,  7214.  7304.  7401.  7403.  7406.  7423, 
7424.  7425,  7426,  7429,  7430.  7432.  7502. 
7503.  7505.  7506.  7513.  7601-7606.  7608- 
7610,  7622.  7623.  7653.  7805. 

Par.  21.  Section  70.306  paragraph  (a) 
is  amended  by  revising  the  last  sentence 
to  read  as  follows: 

§  70.306    Time  tor  performance  of  acts 
other  than  payment  of  tax  or  filing  of  any 
return  where  last  day  falls  on  Saturday, 
Sunday  or  legal  holiday. 

(a)  *  •  *  For  rules  concerning  the 
payment  of  any  tax  or  filing  of  any 
return  required  under  the  authority  of 
26  U.S.C.  subtitle  E  relating  to  alcohol, 
tobacco  and  certain  other  excise  taxes, 
see  26  U.S.C.  §§  5061  and  6302  and  the 
regulations  covering  the  specific 
commodity. 
•        *        *        *        * 

PART  250— LIQUORS  AND  ARTICLES 
FROM  PUERTO  RICO  AND  THE  VIRGIN 
ISLANDS 

Par.  22.  The  authority  citation  for  27 
CFR  Part  250  continues  to  read  as 
follows: 


(1)  •   *   *  If  the  due  date  falls  on  a 
Saturday.  Sunday,  or  legal  holiday,  the 
retimi  and  remittance  shall  be  due  on 
the  immediately  preceding  day  which  is 
not  a  Saturday,  .Sunday,  or  legal 
holiday,  except  as  provided  <by 
paragraph  (d)  of  this  section. 


The  deposits  due  on  September  11, 1995, 
and  September  25, 1995,  would  ordinarily  be 
due  on  September  9, 1995,  and  September 
24, 1995.  respectively.  However,  because 
September  9,  1995.  is  a  Saturday,  and 
September  24. 1995.  is  a  Sunday,  under 
section  7503,  D  has  until  September  11, 1995, 
to  make  the  deposit  due  on  September  9, 
1995,  and  until  September  25,  1995,  to  make 
the  deposit  due  on  September  24. 1995. 

(3)  Filing  requirement.  E  must  file  a  return 
on  Form  5300.26  for  the  third  calendar 
quarter  of  1995  reporting  Es  S38.000  tax 
liability  (§  53.153(a)).  E  must  also  pay  58,000. 
the  underpayment  amount  by  which  the  total 
tax  liability  for  the  third  calendar  quarter 
exceeds  the  total  tax  liability  for  the  look- 
back quarter,  by  the  due  date  of  the  return. 


Authority:  19  U.S.C.  81c:  26  U.S.C.  5001, 
5007,  5008.  5010,  5041,  5051.  5061,  5081, 
5111,  5112,  5114,  5121,  5122,  5124,  5131- 
5134,  5141.  5146,  5207,  5232,  5271,  5276, 
5301,  5314,  5555,  6001.  6301.  6302.  6804, 
7101.  7102,  7651.  7652,  7805:  27  U.S.C.  203, 
205:  3nj.S.C.  9301.  9303,  9304,  9306. 

Par.  23.  Section  250.112  is  amended 
by  revising  paragraphs  (b)  and  (d)  and 
the  last  sentence  of  U:)(l)  to  read  as 
follows: 


§250.112 
periods. 


Returns  for  semimonthly 


(b)  Periods.  Except  as  provided  for  in 
paragraph  (d)  of  this  section,  the  periods 
to  be  covered  by  returns  on  ATF  Form 
5000.24  shall  bii^mimonthly;  such 
periods  to  run  from  the  1st  day  through 
the  15th  day  of  each  month  and  from 
the  16th  day  through  the  last  day  of 
each  month. 

(c)-  *  * 


(d)  Special  rule  for  taxes  due  for  the 
month  of  September  (effective  after 
December  31,  1994).  (1)  The  second 
semimonthly  period  for  the  month  of 
September  shall  be  divided  into  two 
payment  periods,  from  the  16th  day 
through  the  26th  day.  and  from  the  27th 
day  through  the  30th  day.  The  taxpayw 
shall  file  a  return  on  Form  5000.24.  and 
make  remittance,  for  the  period 
September  16-26,  no  later  than 
September  29.  The  taxpayer  shall  file  a 
return  on  Form  5000.24,  and  make 
remittance,  for  the  period  September 
27-30,  no  later  than  October  14.  * 

(2)  Taxpayment  not  by  electronic  fund 
transfer.  In  the  case  of  taxes  not 
required  to  be  remitted  by  electronic 
fund  transfer  as  prescribed  by 
§  250.112a,  the  second  semimonthly 
period  of  September  shall  be  divided 
into  two  payment  periods,  from  the  16th 
day  through  the  25th  day.  and  the  26th 
day  through  the  30th  day.  The  taxpayer 
shall  file  a  return  on  Form  5000.24,  and 
make  remittance,  for  the  period 
September  16-25,  no  later  than 
September  28.  The  taxpayer  shall  file  a 
retiuTi  on  Form  5000.24,  and  make 
remittance,  for  the  period  September 
26-30,  no  later  than  October  14. 

(3)  Amount  of  payment:  Safe  harbor 
rule,  [i]  Taxpayers  are  considered  to 
have  met  the  requirements  of  paragraph 
(d)(1)  of  this  section,  if  the  amount  paid 
no  later  than  September  29  is  not  less 
than  11/15  (73.3  percent)  of  the  tax 
liabihty  incurred  for  the  semimonthly 
period  beginning  on  September  1  and 
ending  on  September  15.  and  if  any 
underpayment  of  tax  is  paid  by  October 

14. 

(ii)  Taxpayers  are  considered  to  have 
met  the  requirements  of  paragraph  {d)(2) 
of  this  section,  if  the  amount  paid  no 
later  than  September  28  is  not  less  than 
2/3rds  (66.7  percent)  of  the  tax  habiUty 
incurred  for  the  semimonthly  period 
beginning  on  September  1  and  ending 
on  September  15,  and  if  any 
underpayment  of  tax  is  paid  by  October 

14. 

(4)  Last  day  for  payment.  If  the 
required  due  date  for  taxpayment  for  the 
periods  September  16-25  or  September 
16-26  as  applicable,  falls  on  a  Saturday 
or  legal  holiday,  the  return  and 
remittance  shall  be  due  on  the 
immediately  preceding  day.  If  the 
required  due  date  falls  on  a  Sunday,  the 
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return  and  remittance  shall  be  due  on 
the  immediately  following  day. 


PART  270— MANUFACTURER  OF 
TOBACCO  PRODUCTS 

Par.  24.  The  authority  citation  for  27 
CFR  Part  270  continues  to  read  as 
follows: 

Authority:  26  U.S.C.  5142.  5143.  5146, 
5701,  5703-5705,  5711-5713,  5721-5723, 
5731.  5741,  5751,  5753,  5761-5763.  6061. 
6065.  6109,  6151,  6301,  6302,  6311,  6313. 
6402,  6404,  6423,  6676,  6806.  7011.  7212. 
7325,  7342,  7502,  7503,  7606,  7805;  31  U.S.C. 
9301,9303,9304,9306. 

Par.  25.  Section  270.163  is  revised  to 
read  as  follows:  §  270.163  Semimonthly 
tax  return  periods. 

Except  as  provided  in  section 
270.164.  the  periods  to  be  covered  by 
semimonthly  tax  returns  shall  be  from 
the  1st  day  of  each  month  through  the 
•15th  day  of  that  month,and  from  the 
16th  day  of  each  month  through  the  last 
day  of  that  month. 

Par.  26.  Section  270.164  is  added  to 
read  as  follows: 

§270.164    Special  rule  for  taxes  due  for  the 
month  of  September  (effective  after 
December  31, 1994). 

(a)(1)  Except  as  provided  in  paragraph 
(a)(2)  of  this  section,  the  second 
semimonthly  period  for  the  month  of 
September  shall  be  divided  into  two 
payment  periods,  from  the  16th  day 
through  the  26th  day,  and  from  the  27th 
day  through  the  30th  day.  The 
manufacturer  shall  file  a  return  on  Form 
5000.24,  and  make  remittance,  for  the 
period  September  16-26,  no  later  than 
September  29.  The  manufacturer  shall 
file  a  return  on  Form  5000.24,  and  make 
remittance,  for  the  period  September 
27-30,  no  later  than  October  14. 

(2)  Taxpayment  not  by  electronic  fund 
transfer.  In  the  case  of  taxes  not 
required  to  be  remitted  by  electronic 
fund  transfer  as  prescribed  by 
§  270.165a,  the  second  semimonthly 
period  of  September  shall  be  divided 
into  two  payment  periods,  from  the  16th 
day  through  the  25th  day,  and  the  26th 
day  through  the  30th  day.  The 
manufacturer  shall  file  a  retiun  on  Form 
5000.24,  and  make  remittance,  for  the 
period  September  16-25,  no  later  than 
September  28.  The  manufacturer  shall 
file  a  return  on  Form  5000.24,  and  make 
remittance,  for  the  period  September 
26-30,  no  later  than  October  14. 

(b)  Amount  of  payment:  Safe  harbor 
rule.  (1)  Taxpayers  are  considered  to 
have  met  the  requirements  of  paragraph 
(a)(1)  of  this  section,  if  the  amount  paid 
no  later  than  September  29  is  not  less 
than  11/15  (73.3  percent)  of  the  tax 


liability  incurred  for  the  semimonthly 
period  beginning  on  September  1  and 
ending  on  September  15,  and  if  any 
underpayment  of  tax  is  paid  by  October 
14. 

(2)  Taxpayers  are  considered  to  have 
met  the  requirements  of  paragraph  (a)(2) 
of  this  section,  if  the  amount  paid  no 
later  than  September  28  is  not  less  than 
2/3rds  (66.7  percent)  of  the  tax  Uability 
incurred  for  the  semimonthly  period 
beginning  on  September  1  and  ending 
on  September  15,  and  if  any 
underpayment  of  tax  is  paid  by  October 
14. 

(c)  Last  day  for  payment.  If  the 
required  due  date  for  taxpayment  for  the 
periods  September  16-25  or  September 
16-26  as  apphcable.  falls  on  a  Saturday 
or  legal  holiday,  the  return  and 
remittance  shall  be  due  on  the 
immediately  preceding  day.  If  the 
required  due  date  falls  on  a  Sunday,  the 
retiurn  and  remittance  shall  be  due  on 
the  immediately  following  day. 

(d)  Example.  Payment  of  tax  for  the 
month  of  September. 

(1)  Facts.  X,  a  manufacturer  of  tobacco 
products  required  to  pay  taxes  by 
electronic  fund  transfer,  incurred  tax 
liability  in  the  amount  of  $30,000  for  the 
first  semimonthly  period  of  September. 
For  the  period  September  16-26,  X 
incurred  tax  liability  in  the  amount  of 
$45,000,  and  for  the  period  September 
27-30,  X  incurred  tax  liability  in  the 
amount  of  $2,000. 

(2)  Payment  requirement.  X's  payment 
of  tax  in  the  amount  of  $30,000  for  the 
first  semimonthly  period  of  September 
is  due  no  later  than  September  29 

(§  270.i65(a)).  X's  payment  of  tax  for  the 
period  September  16-26  is  also  due  no 
later  than  September  29 
(§  270.164(a)(1)).  X  may  use  the  safe 
harbor  rule  to  determine  the  amount  of 
payment  due  for  the  period  of 
September  16-26  (§  270.164(b^).  Under 
the  safe  harbor  rule,  X's  payment  of  tax 
must  equal  $21,990.00,  ll/15ths  of  the 
tax  liability  incurred  during  the  first 
semimonthly  period  of  September. 
Additionally,  X's  payment  of  tax  in  the 
amount  of  $2,000  for  the  period 
September  27-30  must  be  paid  no  later 
than  October  14  (§  270.164(a)(1)).  X 
must  also  pay  the  underpayment  of  tax, 
$23,010.00,  for  the  period  Septembfer 
16-26.  no  later  than  October  14 
(§  270.164(b)). 

Par.  27.  Section  270.165  is  amended 
by  revising  paragraph  (a),  removing 
paragraph  (b)  and  redesignating  existing 
paragraph  (c)  as  paragraph  (b)  to  read  as 
follows: 


S  270.1 65   Times  for  filing  samimonthly 
return. 

(a)  General.  Except  as  provided  by 
§  270.164,  and  paragraph  (b)  of  this 
section,  semimonthly  returns  on  Form 
5000.24  shall  be  filed,  for  each  return 
period,  not  later  than  the  14th  day  after 
the  last  day  of  the  return  period.  If  the 
due  date  falls  on  a  Saturday,  Sunday,  or 
legal  hohday,  the  return  and  remittance 
shall  be  due  on  the  immediately 
preceding  day  which  is  not  a  Saturday. 
Stmday,  or  legal  holiday,  except  as 
provided  by  §  270.164(c). 


PART  275— IMPORTATION  OF 
TOBACCO  PRODUCTS  AND 
CIGARETTE  PAPERS  AND  TUBES 

Par.  28.  The  authority  citation  for  27 
CFR  Part  275  continues  to  read  as 
follows: 

Authority:  26  U.S.C.  5701,  5703.  5704. 
5705.  5708,  5722,  5723,  5741,  5761.  5762. 
5763.  6301,  6302,  6313.  6404.  7101.  7212. 
7342.  7606.  7652,  7805:  31  U.S.C.  9301,  9303. 
9304,  9306. 

Par.  29.  Section  275.113  is  revised  to 

read  as  follows: 

§  275.1 13    Return  periods. 

Except  as  provided  by  §  275.114,  the 
periods  to  be  covered  in  the 
semimonthly  tax  returns  shall  be  fttam 
the  1st  day  through  the  15th  day  of  each 
month,  and  from  the  16th  day  through 
the  last  day  of  each  month. 

Par.  30.  Section  275.114  is  amended 
by  revising  paragraphs  (b)  and  (d)  to 
read  as  follows: 

§275.114    Time  for  filing. 

*         *         *         •         • 

(b)  Special  rule  for  taxes  due  for  the 
month  of  September  (effective  after 
December  31,  1994).  {1)  The  second 
semimonthly  period  for  the  month  of 
September  shall  be  divided  into  two 
payment  periods,  from  the  16th  day 
through  the  26th  day.  and  from  the  27th 
day  through  the  30th  day.  The  bonded 
manufacturer  shall  file  a  return  on  Form 
5000.24,  and  make  remittance,  for  the 
period  September  16-26,  no  later  than 
September  29.  The  bonded 
manufacturer  shall  file  a  return  on  Form 
5000.24,  and  make  remittance,  for  the 
period  September  27-30.  no  later  than 
October  14. 

(2)  Taxpayment  not  by  electronic  fund 
transfer.  In  the  case  of  taxes  not 
required  to  be  remitted  by  electronic 
fund  transfer  as  prescribed  by 
§  275.115a,  the  second  semimonthly 
period  of  September  shall  be  divided 
into  two  payment  periods,  from  the  16th 
day  through  the  25th  day.  and  the  26th 
day  through  the  30th  day.  The  bonded 
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manufacturer  shall  file  a  return  on  Form 
5000.24,  and  make  remittance,  for  the 
period  September  16-25,  no  later  than 
September  28.  The  bonded 
manufacturer  shall  file  a  return  on  Form 
5000.24,  and  make  remittance,  for  the 
period  September  26-30.  no  later  than 
October  14. 

(3)  Amount  of  payment:  Safe  harbor 
rule,  (i)  Taxpayers  are  considered  to 
have  met  the  requirements  of  paragraph 
(b)(1)  of  this  section,  if  the  amount  paid 
no  later  than  September  29  is  not  less 
than  11/15  (73.3  percent)  of  the  tax 
liability  incurred  for  the  semimonthly 
period  beginning  on  September  1  and 
ending  on  September  15.  and  if  any 
underpayment  of  tax  is  paid  by  October 
14. 

(ii)  Taxpayers  are  considered  to  have 
met  the  requirements  of  paragraph  (b)(2) 
of  this  section,  if  the  amount  paid  no 
later  than  September  28  is  not  less  than 
2/3rds  (66.7  percent)  of  the  tax  Uability 
incurred  for  the  semimonthly  period 
beginning  on  September  1  and  ending 
on  September  15,  and  if  any 
underpayment  of  tax  is  paid  by  October 
14. 

(4)  Last  day  for  payment.  If  the 
required  due  date  for  taxpayment  for  the 
periods  September  16-25  or  September 
16-26  as  applicable,  falls  on  a  Saturday 
or  legal  holiday,  the  return  and 
remittance  shall  be  due  on  the 
immediately  preceding  day.  If  the 
required  due  date  falls  on  a  Sunday,  the 
return  and  remittance  shall  be  due  on 
the  immediately  following  day. 
•        •        •        •        * 

(d)  Weekends  and  holidays.  Except  as 
provided  in  paragraph  (b)(4)  of  this 
section,  if  the  due  date  falls  on  a 
Saturday.  Sunday,  or  legal  holiday,  the 
return  and  remittance  shall  be  due  on 
the  immediately  preceding  day  which  is 
not  a  Saturday.  Simday,  or  legal 
holiday. 


PART  285— MANUFACTURER  OF 
CIGARETTE  PAPERS  AND  TUBES 

Far.  31.  The  authority  citation  for  27 
CFR  Part  285  continues  to  read  as 
follows: 

Authority:  26  U.S.C.  5142.  5143.  5146, 
5701,  5703-5705,  5711. 5721-5723, 5731. 
5741,  5751.  5753,  5761-5763.  6061,  6065, 
6109,  6302,  6402,  6404,  6676,  6806.  7011. 
7212,  7325,  7342,  7606,  7805;  31  U.S.C.  9301, 
9303.  9304.  9306. 

Par.  32.  Section  285.25  is  amended  by 
revising  paragraph  (c).  the  first  sentence 
of  paragraph  (f)  and  adding  paragraph 
(g)  to  read  as  follows: 

$  285.25    Return  of  manufacturw. 

***** 

(c)  Semimonthly  return  periods. 

Except  as  provided  by  paragraph  (g)  of 

this  section,  semimonthly  return 

periods  shall  run  from  the  1st  day  of  the 

month  through  the  15th  day  of  the 

month,  and  from  the  16th  day  of  the 

month  through  the  last  day  of  the 

month. 

,        *        •         •         * 

(f)  Time  for  filing.  Except  as  provided 
by  paragraph  (g)  of  this  section,  for  each 
semimonthly  return  period,  the  return 
shall  be  filed  not  later  than  the  14th  day 
after  the  last  day  of  the  return  period. 


(g)  Special  rule  for  taxes  due  for  the 
month  of  September  (effective  after 
December  31.  1994).  (1)  Except  as 
provided  in  paragraph  (g)(2)  of  this 
section,  the  second  semimonthly  period 
for  the  month  of  September  shall  be 
divided  into  two  payment  periods,  from 
the  16th  day  through  the  26th  day,  and 
from  the  27th  day  through  the  30th  day. 
The  manufacturer  shall  file  a  return  on 
Form  5000.24.  and  make  remittance,  for 
the  period  September  16-26.  no  later 
than  September  29.  The  manufacturer 
shall  file  a  return  on  Form  5000.24.  and 
make  remittance,  for  the  period 
September  27-30,  no  later  than  October 

14.  .  ^      , 

(2)  Taxpayment  not  by  electronic  fund 

transfer.  In  the  case  of  taxes  not 

required  to  be  remitted  by  electronic 


fund  transfer  as  prescribed  by  §  285.27, 
the  second  semimonthly  period  of 
September  shall  be  divided  into  two 
payment  periods,  from  the  16th  day 
through  the  25th  day,  and  the  26th  day 
through  the  30th  day.  The  manufacturer 
shall  file  a  return  on  Form  5000.24,  and 
remittance,  for  the  period  September 
16-25,  no  later  than  September  28.  The 
manufacturer  shall  file  a  return  on  Form 
5000.24,  and  make  remittance,  for  the 
period  September  26-30.  no  later  than 
October  14. 

(3)  Amount  of  payment:  Safe  harbor 
rule,  (i)  Taxpayers  are  considered  to 
have  met  the  requirements  of  paragraph 
(g)(1)  of  this  section,  if  the  amount  paid 
no  later  than  September  29  is  not  less 
than  11/15  (73.3  percent)  of  the  tax 
liability  incurred  for  the  semimonthly 
period  beginning  on  September  1  and 
ending  on  September  15th,  and  if  any 
underpayment  of  tax  is  paid  by  October 

14th. 

(ii)  Taxpayers  are  considered  to  have 
met  the  requirements  of  paragraph  (g)(2) 
of  this  section,  if  the  amount  paid  no 
later  than  September  28  is  not  less  than 
2y3rds  (66.7  percent)  of  the  tax  liability 
incurred  for  the  semimonthly  period 
beginning  on  September  1  and  ending 
on  September  15,  and  if  any 
underpayment  of  tax  is  paid  by  October 
14. 

(4)  Last  day  for  payment.  If  the 
required  due  date  for  taxpayment  for  the 
periods  September  16-25  or  September 
16-26  as  applicable,  falls  on  a  Saturday, 
the  return  and  remittance  shall  be  due 
on  the  immediately  preceding  day.  If  the 
required  due  date  falls  on  a  Sunday,  the 
return  and  remittance  shall  be  due  on 
the  immediately  follov«ng  day. 

Signed:  June  6,  1995. 
Daniel  R.  Black, 
Acting  Director 

Approved:  June  19. 1995. 
)ohn  P.  Simpson, 

Deputy  Assistant  Secretary.  (Regulatory, 
Tariff  and  Trade  Enforcement). 
IFR  Doc.  95-15950  Filed  6-26-95;  10:47  am] 
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3,3-Bis[2-{3-(3-tert-butyl-4-hydroxy-5- 

methylphenyl)propionyloxy}-l,l-dimethylethyll- 
2,4,8,10-tetraoxaspiro[5.5]undecane,  33711-33712 
Calcium  disodium  EDTA,  33710-33711 
Himian  drugs: 
Antibiotic  drugs — 
Cefotetan  and  cefotetan  disodium  injection,  33712 
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NOTICES 
Human  drugs: 
Export  applications — 
Arimidex  (Anastrozole)  1  milligram  (mg)  tablet,  33810 
Tomudex  (Paltitrexid)  2  milligrams  (mg)  powder  for 
infusion  and  5  milliliters  (ml)  clear  glass  vial, 
33810-33811 

Foreign  Assets  Control  Office 

RULES 

Foreign  assets  control  regulations: 
Nicaraguan  trade  control.  South  African,  Panamanian  and 
Haitian  transactions,  Soviet  gold  coin  regulations, 
and  Kuwaiti  assets  control;  regulations  removal, 
33725-33726 

Forest  Service 

RULES 
Meetings: 
Alaska  Federal  Subsistence  Regional  Advisory  Councils, 
33726-33727 

Health  and  Human  Services  Department 

See  Agency  for  Health  Care  Policy  and  Research 

See  Food  and  Drug  Administration 

See  Health  Care  Financing  Administration 

See  Health  Resources  and  Services  Administration 

Health  Care  Financing  Administration 

NOTICES 

Agency  information  collection  activities  under  OMB 
review.  33811 

Health  Resources  and  Services  Administration 

NOTICES 

Grants  and  cooperative  agreements;  availabiUty,  etc.: 
Human  immunodeficiency  virus  (HIV) — 
HIV  care  program,  33812-33814 
HIV  emergency  relief  program.  33811-33812 

Housing  and  Urt>an  Development  Department 

NOTICES 

Agency  information  collection  activities  under  OMB 
review,  33814-33839 

Interior  Department 

See  Fish  and  Wildlife  Service 

See  Land  Management  Biueau 

See  National  Park  Service 

See  Surface  Mining  Reclamation  and  Enforcement  Office 

International  Trade  Administration 

NOTICES 
Antidumping: 
Antifriction  bearings  (other  than  tapered  roller  bearings) 
and  parts  from — 
Italy,  33791 
Countervailing  duties: 
Circular  welded  carbon  steel  pipes  and  tubes  from — 
Thailand,  33791-33792 
CoimtervaiUng  duty  orders: 
Intent  to  revoke,  33792-33793 

Interstate  Commerce  Commission 

NOTICES 

Railroad  operation,  acquisition,  construction,  etc.: 

Chicago  &  North  Western  Railway  Co.,  33846-33847 

Hampton  Railway,  Inc.,  33847 

Iowa  Interstate  Railroad,  Ltd.,  33847 


Justice  Department 

See  Antitrust  Division 
NOTICES 

Pollution  control;  consent  judgments: 
Agrico  Chemical  Co.  et  al.;  correction,  33847 

Lat>or  Departifnent 

See  Employment  and  Training  Administration 

See  Mine  Safety  and  Health  Administration 

See  Occupational  Safety  and  Health  Administration 

See  Pension  and  Welfare  Benefits  Administration 

PROPOSED  RULES 

Federal  Transit  law  guidelines,  34072-34074 

Land  Management  Bureau 

NOTICES 

Alaska  Native  claims  selection: 

St  Michael  Native  Corp.,  33840 

Wales  Native  Corp.,  33840 
Motor  vehicle  use  restrictions: 

New  Mexico,  33840 

Oregon,  33840-33841 
Oil  and  gas  leases: 

New  Mexico,  33841 
Realty  actions;  sales,  leases,  etc.: 

Colorado,  33841-33842 

Nevada,  33842-33843 

Oregon;  correction,  33843 
Recreation  management  restrictions,  etc.: 

San  Miguel  River  Special  Recreation  Management  Area, 
CO;  commercial  outfitting  permits  moratorium, 
33843-33844 
Siurey  plat  filings: 

Oregon  and  Washington,  33844 
Withdrawal  and  reservation  of  lands: 

Alaska,  33844-33845 

Montana,  33845 

Nevada;  correction.  33845 

Management  and  Budget  Office 

NOTICES 

Management  accountability  and  control  (Circular  A-123), 
33876-33882 

Mine  Safety  and  Health  Administration 

RULES 

Reporting  and  recordkeeping  requirements,  33719-33723 

National  Aeronautics  and  Space  Administration  ^ 

RULES 

Grants  and  cooperative  agreement  awards  to  State  and  local 
govenunents.  33694-33710 

National  Highway  Traffic  Safety  Administration 

NOTICES  » 

Child  safety  seats,  purchase  and  distribution;  agreement 
between  General  Motors  and  DOT,  33904-33909 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 
Atlantic  sea  scallop,  33757-33760 

National  Partt  Service 

NOTICES 

Native  American  human  remains  and  associated  funerary 
objects: 
Bemice  Pauahi  Bishop  Museum,  HI;  inventory  from 
Island  of  Lanai,  33846 


VI 
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National  Science  Foundation 

NOTICES 

Antarctic  Conservation  Act  of  1978;  permit  applications, 

etc.,  33872-33873 
Committees;  establishment,  renewal,  termination,  etc.: 
Small  Business  Industrial  Innovation  Advisory 
Committee  et  al..  33873 
Meetings: 
Biological  Sciences  Advisory  Committee,  33873-33874 
Civil  and  Mechanical  Systems  Special  Emphasis  Panel, 

33874 
Design,  Manufacturing  and  Industrial  Innovation  Special 

Emphasis  Panel.  33874 
Engineering  Advisory  Committee,  33874 
Mathematical  and  Physical  Sciences  Advisory 

Committee,  33874 
Polar  Programs  Special  Emphasis  Panel,  33874-33875 
Systemic  Reform  Special  Emphasis  Panel,  33875 
Undergraduate  Education  Special  Emphasis  Panel,  33875 

Natural  Resources  Conservation  Service 

NOTICES 

Watershed  projects;  deauthorization  of  funds: 

Box  Creek  Watershed,  MS,  33789 

Houlka  Creek"  Watershed,  MS,  33789 

Navy  Department 

NOTICES 

Base  realignment  and  closure: 
Surplus  Federal  property — 

Naval  Station,  Philadelphia,  PA,  33793-33795 

Nuclear  Regulatory  Commission 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Texas  Utilities  Electric  Co.,  33875-33876 

Occupational  Safety  and  Health  Administration 

RULES 

Safety  and  health  standards,  etc.: 

Asbestos;  occupational  exposure;  correction,  33974- 
34002 
NOTICES 
Nationally  recognized  testing  laboratories,  etc.: 

Underwriters  Laboratories  Inc..  33852-33859 

Office  of  Management  and  Budget 

See  Management  and  Budget  Office 

Pension  and  Welfare  Benefits  Administration 

NOTICES 

Employee  benefit  plans;  prohibited  transaction  exemptions: 
United  Jewish  Appeal-Federation  of  Jewish 

Philanthropies  of  New  York  et  al.,  33859-33872 

Postal  Service 

PROPOSED  RULES 
Domestic  Mail  Manual: 

Mail  classification  reform;  implementation  standards, 
34056-34069 
NOTICES 

Meetings;  Sunshine  Act,  33910 
Privacy  Act: 

Systems  of  records,  33882-33883 

Public  Health  Service  \ 

See  Agency  for  Health  Care  Pohcy  a^d  Research 

See  Food  and  Drug  Administration 

See  Health  Resources  and  Services  Administration 


Railroad  Retirement  Board 

NOTICES 

Agency  information  collection  activities  under  OMB 
review,  33883-33884 

Securities  and  Exchange  Commission 

NOTICES 

Self-regulatory  organizations;  proposed  rule  changes: 

American  Stock  Exchange,  Inc.,  33884-33887 
Applications,  hearings,  determinations,  etc.: 

ASA  Limited,  33887-33889 

GOG  Fund,  Inc.,  33889 

Pubhc  utility  holding  company  filings,  33889-33893 

Smith  Barney  Shearson  Short-Term  World  Income  Fund, 
33893-33894 

Smith  Barney  Shearson  Small  CapitaUzation  Fund,  33894 

Smith  Barney  Shearson  Worldwide  Prime  Assets  Fund, 
33894-33895 

Social  Security  Administration 

NOTICES 
Meetings: 
Representative  Payment  Advisory  Committee,  33895- 
33896 

Surface  Mining  Reclamation  and  Enforcement  Office 

RULES 

Indian  lands  program  (abandoned  mine  land  reclamation 
plan)  and  permanent  program  and  abandoned  mine 
land  reclamation  plan  submissions: 
Navajo  Nation,  Hopi  Tribe,  Alaska,  Kansas,  and  Utah, 
33723-33725 

Transportation  Department 

See  Coast  Guard 

See  Federal  Aviation  Administration 

See  Federal  Highway  Administration 

See  National  Highway  Traffic  Safety  Administration 

NOTICES 

Aviation  proceedings: 
Agreements  filed;  weekly  receipts,  33896 
Certificates  of  public  convenience  and  necessity  and 
foreign  air  carrier  permits;  weekly  applications, 
33896 

Environmental  justice  strategy,  33896-33899 
Proposed  order,  33899-33903 

Treasury  Department 

See  Foreign  Assets  Control  Office 

RULES 

Currency  and  foreign  transactions;  financial  reporting  and 

recordkeeping  requirements: 
Bank  Secrecy  Act;  implementation — 

Casinos;  correction,  33725 


Separate  Parts  In  This  Issue 

Part  11 

Environmental  Protection  Agency,  33912-33972 

Part  ill 

Department  of  Labor,  Occupational  Safety  and  Health 
Administration.  33974-34002 

Part  IV 

Federal  Communications  Commission,  34004-34035 
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PartV 

Department  of  Transportation,  Coast  Guard,  34038-34053 

Part  Vi 

United  States  Postal  Service,  34056-34069 

Part  Vli 

Department  of  Labor,  Office  of  Labor-Management 
Programs,  34072-34074 

Part  Vlil 

Department  of  Transportation,  Federal  Aviation 
Administration,  34076-34077 

Part  IX 

Department  of  Transportation,  Federal  Aviation 
Administration,  34080-34081 


PartX 

Environmental  Protection  Agency,  34084-34086 


Reader  Aids 

Additional  information,  including  a  list  of  public  laws, 
telephone  numbers,  and  finding  aids,  appears  in  the  Reader 
Aids  section  at  the  end  of  this  issue. 
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Free  Electronic  Bulletin  Board  service  for  Public  Law 
nimibers.  Federal  Register  finding  aids,  and  a  list  of 
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Vol.  60.  No.  125 
Thursday,  June  29,  1995 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicatxiity  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  In  the  Code  of 
Federal  Regulations,  which  is  published  urxjer 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  In  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Parts  906  and  944 
pocket  No.  FV-e5-e06-1FRl 

Oranges  Grown  in  the  Lower  Rio 
Grande  Valley  in  Texas  and  Imported 
Oranges;  Suspension  of  Regulations 
for  Domestic  and  Imported  Oranges 

agency:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Final  rule;  suspension. 

SUMMARY:  This  rule  suspends  the 
handling  regulations  for  oranges  grown 
in  the  Lower  Rio  Grande  Valley  in  Texas 
and  the  orange  import  regulations  for 
the  period  July  1  through  August  31 
indefinitely.  Currently,  the  effective 
period  for  both  domestic  and  imported 
oranges  is  January  1  through  December 
31  of  each  year.  The  purpose  of  the 
suspension  is  to  remove  unnecessary 
handling  regulations  applicable  to 
shipments  of  Texas  oranges  for  the  two 
month  period  July  and  August.  The 
suspension  of  regulations  applicable  to 
imported  oranges  is  necessary  under 
section  8e  of  the  amended  Agricultural 
Marketing  Agreement  Act  of  1937. 
EFFECTIVE  DATE:  July  1. 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  L.  Rush,  Marketing  Specialist, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Division, 
AMS,  USDA,  P.O.  Box  96456.  room 
2523-S,  Washington,  DC  20090-6456; 
telephone:  202-690-3670; 
or 

Belinda  G.  Garza,  McAllen  Marketing 
Field  Office,  USDA/ AMS,  1313  East 
Hackberry.  McAllen,  TX  78501; 
telephone:  210-682-2833. 
8UPPI.EMENTARY  INFORMATION:  This 
suspension  is  issued  under  Marketing 
Agreement  and  Order  No.  906  (7  CFR 
part  906)  regulating  the  handling  of 


oranges  and  grapehnit  grown  in  the 
Lower  Rio  Grande  Valley  in  Texas, 
hereinafter  referred  to  as  the  "order". 
The  agreement  and  order  are  effective 
under  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674),  hereinafter  referred  to 
as  the  "Act." 

This  suspension  is  also  issued 
pursuant  to  section  8e  of  the  Act,  which 
requires  the  Secretary  of  Agriculture  to 
issue  grade,  size,  quality,  or  maturity 
requirements  for  certain  listed 
commodities  imported  into  the  United 
States  that  are  the  same  as,  or 
comparable  to,  those  imposed  upon  the 
domestic  commodities  under  Federal 
marketing  orders. 

The  Department  of  Agricultiue 
(Department)  is  issuing  this  suspension 
in  conformance  with  Executive  Order 
12866. 

This  suspension  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  This  suspension  is  not 
intended  to  have  retroactive  effect.  This 
action  would  not  preempt  any  State  or 
local  laws,  regulations,  or  policies, 
unless  they  present  an  irreconcilable 
conflict  with  this  suspension. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  requesting  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing,  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  the 
date  of  the  entry  of  the  ruling. 

There  are  no  administrative 
procediu'es  which  must  be  exhausted 
prior  to  any  judicial  challenge  to  the 
provisions  of  import  regulations  issued 
under  section  8e  of  the  Act. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 


considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  imduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  ovm 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 
Import  regulations  issued  under  the  Act 
are  based  on  domestic  grade,  size, 
quality  or  maturity  regulations 
established  under  Federal  marketing 
orders. 

There  are  approximately  15  handlers 
of  oranges  and  grapefruit  regulated 
under  the  marketing  order  each  season 
and  approximately  750  orange  and 
grapefruit  producers  in  South  Texas.  In 
addition,  there  are  approximately  20 
importers  of  oranges  subject  to  the 
requirements  of  the  orange  import 
requirements.  Small  agricultural  service 
firms,  which  include  handlers  and 
importers,  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
§  121.601)  as  those  having  annual 
receipts  of  less  than  $5,000,000.  and 
small  agricultural  producers  are  defined 
as  those  whose  annual  receipts  are  less 
than  $500,000.  The  majority  of  these 
handlers,  producers,  and  importers  may 
be  classified  as  small  entities. 

Oranges  grown  in  the  Lower  Rio 
Grande  Valley  in  Texas  are  subject  to  a 
minimum  grade  requirement  of  U.S.  No. 
2  and  a  minimimi  size  requirement  of 
2^18  inches  in  diameter.  These 
requirements  are  in  effect  throughout 
the  year  on  a  continuous  basis.  The 
grade  and  size  requirements  for  oranges 
grown  in  the  Lower  Rio  Grande  Valley 
in  Texas  are  found  in  §  906.365  (7  CFR 
part  906)  imder  the  order.  In  addition, 
there  are  container  and  pack 
requirements  found  in  §  906.340. 

The  Texas  Valley  Citrus  Committee 
(Committee),  the  agency  responsible  for 
local  administration  of  the  order,  meets 
prior  to  and  during  each  season  to 
review  the  handling  regulations 
effective  on  a  continuous  basis  for 
oranges  regulated  under  the  order. 
Committee  meetings  are  open  to  the 
public,  and  interested  persons  may 
express  their  views  at  these  meetings. 
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The  Department  reviews  Committee 
recommendations  and  information,  as 
well  as  information  from  other  sources, 
and  determines  whether  modification, 
suspension,  or  termination  of  the 
handling  regulations  would  tend  to 
effectuate  the  declared  policy  of  the  Act. 

The  Committee  met  on  March  9,  1995. 
and  recommended  by  a  14  to  1  vote  to 
relax  the  effective  dates  of  the  regulatory 
period  for  oranges  from  continuous  to 
July  15  through  August  31,  1995,  for  one 
year.  Committee  members  limited  the 
relaxation  to  one  year  because  of 
concerns  about  imported  oranges  being 
in  commercial  channels  after  August  31, 
and  the  need  to  study  the  impact  of 
such  a  change.  The  Committee 
acknowledged  that  the  Texas  orange 
requirements  only  need  to  be  in  effect 
when  there  are  shipments  of  Texas 
oranges. 

The  Committee  member  who  voted  in 
opposition  to  the  recommended  change 
expressed  concern  about  the  potential 
impact  imported  oranges  could  have  on 
the  marketing  of  Texas  oranges  if 
substandard  imports  are  in  commercial 
channels  when  the  Texas  orange 
shipping  season  begins.  However,  with 
this  rule  the  quality  and  size  regulations 
for  both  Texas  and  imported  oranges 
will  be  effective  when  the  Texas 
shipping  season  begins  and  all  fruit 
handled  during  the  Texas  shipping 
season  will  be  subject  to  these 
requirements. 

According  to  the  Committee,  Texas 
orange  shipments  typically  begin  in  mid 
to  late  September  and  end  in  mid  to  late 
June.  The  Texas  citrus  industry  has  been 
in  a  vigorous  recovery  since  the  freeze 
of  1989.  Prior  to  the  freeze,  shipments 
of  oranges  during  the  1986/87  season 
totaled  1,334,548  cartons,  shipments  for 
the  1987/88  season  totaled  2.240,181 
cartons,  and  shipments  for  the  1988/89 
season  totaled  1,220,101  cartons.  The 
1989/90  shipping  season  ended  in  early 
January  1990  due  to  the  harsh  freeze. 
There  was  no  commercial  production  or 
shipments  of  oranges  during  the  1990/ 
91  season  due  to  the  December  1989 
freeze.  Orange  shipments  were  minimal 
during  the  1991/92  season  as  the 
recovery  from  the  freeze  of  1989  was 
still  underway.  Shipments  for  the  1992/ 
93  season  totaled  approximately 
688,000  cartons  and  shipments  in  the 
1993/94  season  approximated  833,000 
cartons.  The  Committee  expects  the 
1994/95  season  to  be  an  excellent  year 
for  orange  production  and  sales.  A 
review  of  1986/87  to  1993/94  Texas 
orange  shipment  data  revealed  that  the 
industry's  shipping  season-consistently 
nms  from  September  through  the 
following  June.  This  pattern  was 


consistent  in  both  pre-freeze  and  post- 
freeze  seasons. 

The  Department  reviewed  the 
Committee's  recommendation  and 
determined  that  the  quality  and  size 
requirements  for  Texas  oranges  should 
be  suspended  for  the  period  July  1 
through  August  31,  when  there  are  no 
Texas  orange  shipments.  The  regulatory 
period  would  begin  in  September  and 
end  in  June.  There  have  been 
production  changes  over  the  last  five  to 
six  seasons.  However,  as  mentioned 
above,  the  change  in  production  is  a 
result  of  the  freeze  of  1989.  The  change 
in  production  has  not  resulted  in  a 
change  in  the  industry's  shipping 
pattern.  The  industry's  shipping  pattern 
consistently  begins  in  September  and 
ends  in  June.  Ahhough  shipping 
patterns  have  not  changed  to  date,  in  the 
future  there  may  be  changes  in 
production.  An  annual  evaluation  will 
be  conducted  to  determine  the  impact  of 
the  suspension  on  the  Texas  orange 
industry.  If  it  is  determined  that  the 
suspension  has  been  deleterious  to  the 
Texas  orange  industry,  necessary 
modifications  will  be  made. 

Minimum  grade  and  size 
requirements  for  fresh  oranges  grown  in 
Texas  are  in  effect  under  §  906.365  (7 
CFR  906.365).  This  action  suspends  the 
provisions  of  §  906.365  that  apply  to 
oranges  during  the  months  of  July  and 
August. 

Since  the  grade  and  size  requirements 
for  Texas  oranges  v/ill  be  effective 
during  the  entire  Texas  shipping  season, 
this  change  should  not  have  an  adverse 
impact  on  the  Texas  orange  industry. 

Section  8e  of  the  Act  provides  that 
when  certain  domestically  produced 
commodities,  including  oranges,  are 
regulated  under  a  Federal  marketing 
order,  imports  of  that  commodity  must 
meet  the  same  or  comparable  grade, 
size,  quality,  and  maturity  requirements. 
Section  8e  further  provides  that 
whenever  two  or  more  marketing  orders 
regulating  the  same  agricultural 
commodity  produced  in  different  areas 
of  the  United  States  are  concurrently  in 
effect,  the  imports  shall  be  subject  to  the 
requirements  applicable  to  the 
commodity  produced  in  the  area  with 
which  the  imported  commodity  is  in 
most  direct  competition.  The  Secretary 
has  determined  that  oranges  imported 
into  the  United  States  are  in  most  direct 
competition  with  oranges  grown  in 
Texas  regulated  under  M.O.  No.  906, 
and  has  found  that  the  minimum  grade 
and  size  requirements  for  imported 
oranges  should  be  the  same  as  those 
established  for  oranges  under  M.O.  No. 
906. 

Imported  oranges  are  subject  to 
minimum  grade  and  size  requirements 


under  §  944.312  (7  CFR  part  944.312). 
These  requirements  are  in  effect  on  a 
continuous  basis  because  domestic 
oranges  are  subject  to  the  minimum 
grade  and  size  requirements  under 
Marketing  Order  No.  906  on  a 
continuous  basis.  This  rule  suspends 
section  944.312(a)  for  the  j>eriod  July  1 
through  August  31  indefinitely  so  that  it 
is  effective  September  1  through  June 
30,  the  same  time  period  that  is  effective 
in  the  Texas  orange  regulation. 
According  to  the  Department's  Market 
News  Branch,  U.S.  fresh  orange  imports 
during  the  1993/94  season  (beginning 
November  1)  totaled  37.2  million 
pounds,  up  nearly  60  percent  from  the 
1992/93  total.  The  increase  is 
attributable  to  additional  supplies  from 
Australia  as  compared  with  the  prior 
season.  Australia's  largest  shipments 
arrive  in  July  and  August.  By 
comparison,  U.S.  orange  imports 
averaged  48.3  million  pounds  per 
season  from  1988/89  through  1992/93, 
ranging  from  a  low  of  nearly  19  million 
pounds  to  137.3  miUion  pounds  in 
1990/91  when  domestic  supplies  were 
reduced  following  freeze  damage  to  the 
California  crop.  In  both  1992/93  and 
1993/94,  Australia  was  the  principal 
source  of  fresh  orange  imports.  Other 
sources  of  orange  imports  were  the 
Dominican  Republic,  whose  largest 
shipments  arrive  in  August  and 
September,  Mexico,  Israel,  and  Jamaica. 
In  the  1992/93  season,  Australia 
accounted  for  10.1  million  pounds,  or 
43  percent  of  U.S.  fresh  orange  imports 
and  20.7  million  pounds,  or  56  percent 
of  the  U.S.  total  in  1993/94.  Mexico  is 
an  important  source  of  orange  imports 
during  the  fall  and  winter.  Imports  from 
Israel  are  most  active  during  the  winter, 
with  imports  from  other  countries 
widely  distributed  throughout  the 
season. 

This  rule  relaxes  import  requirements 
because  the  orange  import  regulations 
will  not  be  in  effect  during  the  months 
of  July  and  August.  This  may  result  in 
reduced  costs  to  importers.  "This  action 
should  not  have  an  adverse  impact  on 
the  Texas  industry,  however,  because  its 
shipping  season  does  not  begin  until 
September.  Domestic  producers  will  not 
be  significantly  impacted,  since  all 
oranges  in  commercial  channels  during 
the  domestic  shipping  season  would  be 
subject  to  the  same  minimum  grade  and 
size  requirements. 

The  purpose  of  these  changes  is  to 
assure  that  applicable  quality 
requirements  are  in  place  only  during 
such  periods  as  needed  by  the  Texas 
orange  industry  to  provide  a  consistent 
supply  of  oranges  of  acceptable  quality 
to  fresh  market  outlets. 


A  proposed  rule  concerning  this 
suspension  was  issued  on  April  18. 
1995,  and  published  in  the  Federal 
Register  on  April  24. 1995  (60  FR 
60059).  That  rule  provided  a  20-day 
comment  period  which  ended  May  15, 
1995.  Six  comments  were  received,  four 
in  support  and  two  opposed  to  the 
proposed  rule. 

Comments  received  in  favor  of 
suspending  the  regulations  for  domestic 
and  imported  oranges  as  proposed  were 
submitted  by  Mr.  David  M.  Cain  of  the 
Citrus  Board  of  South  Australia  (Citrus 
Board),  Mr.  N.  Perry  Hansen  of  Waverly 
Growers  Cooperative,  and  Mr.  Gregory 
P.  Nelson  on  behalf  of  DNE  World  Fruit 
Sales  and  Bernard  Egan  &  Company. 

Mr.  Cain  states  that  the  Citrus  Board 
speaks  on  behalf  of  almost  900  South 
Australian  citrus  growers.  It  is  his 
contention  that  the  suspension  of  the 
regulation  during  the  months  of  July 
and  August,  when  under  current 
arrangements,  South  Australian  oranges 
arrive  in  the  United  States,  will  remove 
an  urmecessary  obstacle  to  their 
importation.  He  points  out  that  there  are 
no  maximum  decay  level  restrictions 
imposed  on  imports  of  U.S.  oranges  into 
Australia.  Mr.  Hansen  supports  the 
suspension,  as  proposed. 

Mr.  Nelson  stated  that,  as  president  of 
a  major  exporter  of  Florida  citrus  and  a 
major  grower  of  Florida  citrus,  it  is 
important  that  all  import  requirements 
in  the  United  States  be  reasonable  and 
fair.  He  further  stated  that  he  expects  no 
adverse  consequences  on  the  domestic 
industry  as  a  result  of  implementation 
of  the  proposed  suspension. 

Comments  in  opposition  to  the 
suspension  of  the  orange  regulations 
were  submitted  by  Mr.  Dwayne  Bair, 
Chairman  of  the  Texas  Valley  Citrus 
Commitee  and  Mr.  Bobby  F.  McKown, 
Executive  Vice  President/CEO  of  Florida 
Citrus  Mutual. 

Mr.  Bair  states  that  the  proposal  is 
contrary  to  the  Committee's 
recommendation  which  was  to  relax  the 
Texas  orange  regulations  for  a  single 
season  rather  than  suspending  them 
indefinitely  as  proposed.  The 
Committee  recommended  relaxing  the 
effective  dates  of  the  regulatory  period 
for  Texas  oranges  from  July  15  through 
August  31. 1995,  for  one  year  only.  As 
explained  earlier  in  this  rule,  past  and 
present  production  and  shipping  trends 
support  suspending  the  orange 
regulations  during  the  period  July  1 
through  August  31  indefinitely.  Also  as 
previously  stated  an  annual  evaluation 
will  be  conducted  to  determine  the 
impact  of  this  suspension  on  the  Texas 
orange  industry. 

Mr.  McKown  beUeves  that  any 
reduction  in  the  grade,  size,  quality,  or 


maturity  requirements  for  fresh  oranges, 
could  pose  long-term  adverse  consumer 
perceptions  of  the  quality  of  fr«sh 
oranges  o^ered  for  sale  in  the  United 
States  by  Florida  citrus  growers.  He 
further  postulates  that  the  suspension  of 
the  regulations  will  further  depress 
returns  to  Florida  citrus  growers. 

The  Department  currently  has  no 
information  to  support  Mr.  McKown's 
contention  that  the  suspension  will 
depress  returns  to  Florida  citrus 
growers.  A  review  of  the  impact  of  the 
suspension  will  be  conducted  annually. 
If  it  is  determined  that  the  domestic 
industry  has  been  negatively  impacted, 
appropriate  modifications  will  be 
proposed  to  the  suspension. 

Tnis  suspension  reflects  the 
Department's  appraisal  of  the  need  to 
revise  the  dates  of  the  regulatory  period 
for  imported  oranges,  as  hereinafter  set 
forth,  to  effectuate  the  declared  policy  of 
the  Act. 

After  thoroughly  analyzing  the 
comments  received  and  other  available 
information  the  Department  has 
concluded  that  its  decision  to  suspend 
the  orange  regulations  during  the  above 
mentioned  period  is  appropriate. 

In  accordance  with  section  8e  of  the 
Act,  the  United  States  Trade 
Representative  has  concurred  with  the 
issuance  of  this  final  rule. 

Based  on  the  above,  the  Administrator 
of  the  AMS  has  determined  that  this 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Af^er  consideration  of  all  relevant 
matter  presented,  including  the 
information  and  recommendations 
submitted  by  the  Committee  and  other 
available  information,  it  is  hereby  found 
that  this  suspension,  as  hereinafter  set 
forth,  will  tend  to  effectuate  the 
declared  policy  of  the  Act. 

It  is  further  found  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  rule  until  30  days  after 
publication  in  the  Federal  Register  (5 
U.S.C.  553)  because  this  suspension 
should  be  in  effect  on  July  1, 1995.  Also, 
a  20-day  comment  period  was  provided 
for  in  the  proposed  rule. 

List  of  Subjects 

7  CFR  Part  906 

Oranges,  Marketing  agreements, 
Reporting  and  recordkeeping 
requirements. 

7  CFR  Fart  944 

Avocados,  Food  grades  and  standards. 
Grapes,  Imports,  Kiwifhiit,  Limes, 
Olives,  Oranges. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  parts  906  and  944  are 
amended  as  follows: 


PART  90fr-ORANGES  GROWN  IN  THE 
LOWER  RIO  GRANDE  VALLEY  IN 
TEXAS 

1.  The  authority  citation  for  both  7 
CFR  parts  906  and  944  continues  to  read 
as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  In  §  906.365,  a  new  paragraph  (a)(7) 
is  added,  to  read  as  follows: 

§  900.365    Texas  Orange  and  Grapefruit 
Regulation  34. 

(a)*  *  * 

(7)  Beginning  in  1995,  this  paragraph 
(a)  is  suspended  each  year  from  July  1 
through  August  31  of  each  year. 


PART  944— FRU.TS;  IMPORT 
REGULATIONS 

3.  In  §  944.312.  paragraph  (a)  is 
amended,  by  adding  a  sentence  at  the 
end  of  the  paragraph  to  read  as  follows: 

$944,312    Orange  Import  regulation. 

(a)  •  *  •  Effective  July  1  through 
August  31  of  each  year  this  paragraph  is 
suspended. 

*        •        •        *        • 

Dated:  June  22, 1995. 
Sharon  Bomer  Lauritsen, 
Deputy  Director.  Fruit  and  Vegetable  Division. 
|FR  Doc.  9&-15858  Filed  6-26-95;  5:08  pm] 

BILLMG  CODE  341(Mn-P 


7  CFR  Parts  926  and  944 
[Docket  No.  FV95-e2«-1FR] 

Termination  of  Marketing  Order  926 
Covering  Tokay  Grapes  Grown  in  San 
Joaquin  County.  California,  and  Tokay 
Grape  Import  Regulation 

agency:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Termination  order. 

SUMMARY:  This  action  terminates  the 
Federal  marketing  order  for  Tokay 
grapes  grown  in  San  Joaquin  County, 
California,  and  the  rules  and  regulations 
issued  thereunder.  For  Tokay  gnpes 
imported  into  the  United  States,  this 
order  terminates  the  applicable  Tokay 
grape  import  regulation  under  section 
8e  of  the  amended  Agricultural 
Marketing  Agreement  Act  of  1937  (Act). 
The  Secretary  of  Agriculture  has 
determined  that  the  marketing  order  no 
longer  tends  to  effectuate  the  declared 
policy  of  the  Act  because  continuance  of 
the  program  is  no  longer  supported  by 
growers. 

EFFECTIVE  DATE:  July  31,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 

Kermeth  G.  Johnson,  Marketing  Order 


^\. 
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Administration  Branch,  Fruit  and 
Vegetable  Division.  AMS.  USDA,  P.O. 
Box  96456,  room  2525-S.  Washington, 
DC  20090-6456.  telephone  (202) 720- 
5127,  or  Rose  Aguayo,  California 
Marketing  Field  Office,  2202  Monterey 
Street,  suite  102B,  Fresno,  California 
93721,  telephone  (209) 487-5901. 
SUPPLEMENTARY  INFORMATION:  This 
termination  order  is  governed  by  the 
provisions  of  608c(16)(A)  of  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674), 
hereinafter  referred  to  as  the  "Act." 

This  termination  order  is  issued 

under  Marketing  Order  No.  926  (7  CFR 
part  926),  as  amended,  regulating  the 
handling  cf  Tokay  grapes  grown  in  San 
Joaquin  County.  California,  hereinafter 
referred  to  as  the  "order." 

This  termination  order  is  also  issued 
under  section  8e  of  the  Act,  which 
requires  the  Secretary  of  Agriculture  to 
issue  grade,  size,  quality,  or  maturity 
requirements  for  certain  listed 
commodities  imported  into  the  United 
States  that  are  the  same  as,  or 
comparable  to.  those  imposed  upon  the 
domestic  commodities  under  Federal 
marketing  orders. 

The  Department  of  Agriculture 
(Department)  is  issuing  this  termination 
order  in  conformance  with  Executive 
Order  12866. 

This  termination  order  has  been 
reviewed  under  Executive  Order  12778, 
Civil  Justice  Reform.  This  order  is  not 
intended  to  have  retroactive  effect.  This 
termination  order  will  not  preempt  any 
State  or  local  laws,  regulations,  or 
policies,  unless  they  present  an 
irreconcilable  conflict  with  this  order. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  a  principal  place  of 
business,  has  jurisdiction  in  equity  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  a  bill  in  equity  is 
filed  not  later  than  20  days  after  date  of 
the  entry  of  the  ruling. 

There  are  no  administrative 
procedures  which  must  be  exhausted 
prior  to  any  judicial  challenge  to  the 


provisions  of  import  regulations  issued 
under  section  8e  of  the  Act. 

Pursucmt  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility, 
bnport  regulations  issued  under  the  Act 
are  bas6d  on  those  established  under 
Federal  marketing  orders. 

In  recent  seasons,  15  California  Tokay 
grape  growers  within  the  production 
area  and  3  handlers  have  been  subject 
to  regulation  under  the  marketing  order. 
There  are  no  known  importers  of  Tokay 
grapes.  Small  agricultural  producers 
have  been  deBned  by  the  Small 
Business  Administration  (13  CFR 
121.601)  as  those  having  annual  receipts 
of  less  than  $500,000,  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $5,000,000.  The  majority  of  the 
Tokay  grape  handlers  and  growers  may 
be  classified  as  small  entities. 

Marketing  Order  No.  926  has  been  in 
effect  since  August  20,  1940.  The 
marketing  order  provides  for  the 
establishment  of  grade,  size,  quality, 
maturity,  volume,  pack  and  container 
requirements.  In  addition,  the  order 
authorizes  marketing  research  and 
development  projects. 

This  order  terminates  the  provisions 
of  the  marketing  order  regulating  the 
handling  of  Tokay  grapes  grown  in  San 
Joaquin  County,  California,  and  the 
rules  and  regulations  issued  thereunder. 

In  recent  years,  it  has  been  difficult 
for  Tokay  grape  handlers  to  find  a 
market  for  their  inventory.  Lack  of 
demand  and  increasing  production  costs 
have  left  growers  with  few  outlets  and 
little  incentive  to  produce  Tokay  grapes. 
Acreage  has  declined  due  to  the  lack  of 
a  market  for  fresh  shipments  of  Tokay 
grapes  thereby  resulting  in  vines 
continually  being  pulled  or  re-grafted 
with  other  varieties.  Wineries  are  less 
inclined  to  use  Tokay  grapes  due  to 
competition  from  other  varietal  grapes. 
The  number  of  handlers  and  growers 
has  also  declined. 

The  Industry  Committee  (committee), 
which  is  responsible  for  local 
administration  of  the  order,  held  a 


public  meeting  on  October  21, 1994. 
Growers  and  handlers  were  informed  of 
the  time,  place  and  date  of  the  meeting. 
At  the  meeting,  attendees  signed  a 
petition  requesting  that  the  marketing 
order  be  terminated.  The  industry 
recommended  that  the  marketing  order 
be  terminated  at  the  end  of  the  1994-95 
fiscal  period  which  is  March  31, 1995. 
The  industry  recommended  terminating 
the  marketing  order  because  only  three 
handlers  were  shipping  to  the  fresh 
market.  The  decline  in  the  number  of 
handlers,  increased  difficulty  in  finding 
outlets  for  their  inventory  and  increased 
production  costs,  led  to  the  request. 

All  of  the  15  growers  who  signed  the 
petition  at  the  October  21,  1994,  public 
meeting,  favored  termination.  This  was 
100  percent  of  the  growers  who 
produced  for  market  in  1994.  As  all 
known  growers  in  the  industry 
participated  in  the  public  meeting,  there 
was  100  {)ercent  representation. 

Given  the  high  level  of  grower 
participation  at  the  public  meeting,  as 
well  as  the  demonstrated  lack  of  grower 
support  for  the  order,  these  results  are 
a  reliable  indicator  of  industry 
sentiment,  and  clearly  demonstrate  that 
growers  do  not  favor  continuation  of  the 
order. 

Section  926.78(b)  of  the  order 
provides  that  the  Secretary  may 
terminate  or  suspend  the  operation  of 
any  or  all  of  the  provisions  of  the  order 
whenever  he/she  finds  that  any  such 
provision  obstructs  or  does  not  tend  to 
effectuate  the  declared  policy  of  the  Act. 

Therefore,  based  on  the  foregoing 
considerations,  pursuant  to  section 
608c(16)(A)(i)  of  the  Act,  and 
§  926.78(b)  of  the  marketing  order,  it  is 
found  that  Marketing  Order  No.  926, 
covering  Tokay  grapes  grown  in  San 
Joaquin  County,  California,  no  longer 
tends  to  effectuate  the  declared  policy  of 
the  Act  and  is  hereby  terminated. 

Section  8c(16)(A)  of  the  Act  requires 
the  Secretary  to  notify  Congress  60  days 
in  advance  of  the  termination  of  a 
Federal  marketing  order.  Congress  was 
so  notified  on  February  24,  1995. 

This  rule  also  terminates  all 
regulations  in  effect  under  the  order 
pertaining  to  Tokay  grapes  grown  in  San 
Joaquin  County,  California  which  are 
shipped  to  domestic  and  foreign 
markets.  These  regulations  cover  grade, 
size,  quality,  maturity,  volume,  pack 
and  container  requirements. 

Based  on  the  unanimous 
recommendation  of  the  industry,  the 
Secretary  has  determined  that  all 
members  of  the  Industry  Committee  will 
serve  as  trustees  in  order  to  oversee  the 
administrative  affairs  of  the  order. 

The  trustees  will  be  responsible  for 
completing  the  order's  unfinished 


business,  including  ensuring 
termination  of  all  outstanding 
agreements  and  contracts,  and  the 
payment  of  all  obligations.  The  trustees 
will  be  responsible  for  safeguarding 
program  assets,  holding  committee 
records,  and  arranging  for  a  financial 
audit  to  be  conducted.  All  such  actions 
by  the  trustees  are  subject  to  the 
approval  of  the  Secretary.  Those 
designated  as  trustees  are  John 
Graffigna,  Duane  M.  Jungblut,  Jeryl  R. 
Fry,  Jr.,  Burgess  R.  Mettler,  Bruce  A. 
Mettler,  James  R.  Lauchland,  and  George 
H.  Mettler.  The  trustees  shall  continue 
in  their  capacity  until  discharged  by  the 
Secretary. 

The  remainder  of  the  reserves,  after 
immediate  expenses  are  paid,  will  be 
held  by  the  trustees  to  be  used  to  cover 
unforeseen,  outstanding  expenses 
obligated  bv  the  trustees. 

In  accordance  with  section  8e  of  the 
Act  (7  U.S.C.  608e),  imported  Tokay 
grapes  are  subject  to  the  same  minimum 
requirements  as  domestically  produced 
Tokay  grapes.  With  no  effective  order 
for  domestic  Tokay  grapes,  there  is  no 
basis  upon  which  to  continue  the 
import  regulation  as  provided  for  in 
sections  944.503(a)(3),  944.503(e),  (7 
CFR  944.503)  and  944.605  (7  CFR 
944.605).  This  order  revises  provisions 
of  §  944.503  Table  Grape  Import 
Regulation  4,  paragraph(a)(3),  by 
deleting  the  reference  to  Tokay  grape 
import  requirements  for  the  period 
April  20  through  August  11  of  each 
year.  This  order  also  deletes  provisions 
of  §  944.503  paragraph(e)  which  provide 
import  requirements  for  Tokay  grapes 
imported  into  the  United  States  during 
the  period,  April  20  through  August  11. 
This  order  redesignates  944.503(f}  as 
944.503(e)  and  terminates  section 
944.605  in  its  entirety. 

This  order  also  revises  §  944.350 
Safeguard  procedures  for  avocados, 
grapefruit,  kiwifruit,  limes,  olives, 
oranges,  table  grapes,  and  Tokay  grapes 
exempt  from  grade,  size,  quality,  and 
maturity  requirements.  Specifically, 
§  944.350(a)(1)  and  (2)  are  revised  by 
deleting  all  references  to  Tokay  grapes. 

In  accordance  with  section  8e  of  the 
Act,  the  United  States  Trade 
Representative  has  concurred  with  the 
issuance  of  this  termination  order. 

Based  on  available  information,  the 
Administrator  of  the  AMS  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on^ 
substantial  number  of  small  entities. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  and  determined  upon  good  cause 
that  it  is  impracticable,  unnecessary, 
and  contrary  to  the  public  interest  to 
give  additional  preliminary  notice,  or  to 
engage  in  further  pubUc  procedure  with 


respect  to  this  action,  because  (1)  this 
action  relieves  restrictions  on  handlers 
by  terminating  the  provisions  of  part 
926  and  applicable  provisions  of  part 
944;  (2)  only  three  handlers  were 
shipping  fruit  to  the  fresh  market  in 
fiscal  period  1994-1995,  and  (3)  the 
industry  recommended  terminating  the 
marketing  order  at  a  pubUc  meeting 
held  on  October  21, 1994. 

List  of  Subiects 

7  CFR  Part  926 

Grapes,  Marketing  Agreements, 
Reporting  and  recordkeeping 
requirements. 

7  CFR  Part  944 

Avocados,  Food  grades  and  standards. 
Grapefruit,  Grapes,  Imports,  Kiwifruit. 
Limes.  Olives,  Oranges. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  parts  926  and  944  are 
amended  as  follows: 

PART  926— TOKAY  GRAPES  GROWN 
IN  SAN  JOAQUIN  COUNTY, 
CALIFORNIA 

1.  The  authority  citation  for  7  CFR 
parts  926  and  944  continues  tq  read  as 
follows: 

Authority:  7  U.S.C.  601-674. 
PART  92&-{REMOVED] 

2.  Accordingly,  7  CFR  part  926  is 
removed. 

PART  944— FRUITS;  IMPORT 
REGULATIONS 

3.  §  944.503  is  amended  by  revising 
paragraph  (a)  (3),  removing  (e)  and 
redesignating  paragraph(f)  as  paragraph 
(e)  to  read  as  follows: 

§  944.503    Table  Grape  Import  Regulation 
4. 

(a)*  *  * 

(3)  All  regulated  varieties  of  grapes 
offered  for  importation  shall  be  subject 
to  the  grape  import  requirements 
contained  in  this  section  effective  April 
20  through  August  15. 


§944.605    [Removed] 

4.  §944.605  is  removed. 

§944.350    [Amended] 

5.  §944.350  is  amended  by  removing 
the  words  "Tokay  grapes"  wherever 
they  appear. 

Dated:  )une  22. 1995. 
David  R.  Shipman, 

Acting  Deputy  Assistant  Secretary,  Marketing 

and  Regulatory  Programs. 

[FR  Doc.  95-15949  Filed  6-28-95;  8:45  am] 
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7  CFR  Part  1230 
[No.  LS-04-008] 

Porti  Promotion,  Research,  and    • 
Consumer  Information  Program — 
Change  in  Requirements  for  Annual 
Financial  Audits 

AGENCY:  Agricultural  Marketing  Service. 

USDA. 

ACTION:  Final  rule  and  termination 

order. 

SUMMARY:  This  document  terminates  the 
provision  of  the  Pork  Promotion, 
Research,  and  Consumer  Information 
Order  (Order)  containing  requirements 
for  submission  of  annual  financial 
reports  to  the  National  Pork  Board 
(Board)  by  organizations  that  receive 
less  than  $10,000  in  annual  distributed 
assessments;  and  issues  new 
requirements  in  the  regulations  to 
implement  the  Order  provisions.  The 
new  requirements  raise  the  minimum 
annual  revenue  requiring  a  certified 
public  accountant  audit  &om  $10,000  to 
$30,000.  This  change  facilitates  the  cost- 
effective  preparation  and  submission  of 
annual  financial  reports. 
EFFECTIVE  DATE:  July  31,  1995. 
ADDRESSES:  Ralph  L.  Tapp,  Chief, 
Marketing  Programs  Branch,  Livestock 
and  Seed  Division,  Agricultural 
MarkeUng  Service  (AMS),  USDA.  Room 
2606-S,  P.O.  Box  96456,  Washington, 
D.C.  20090-6456. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ralph  L.  Tapp,  Chief,  Marketing 
Programs  Branch,  202/720-1115. 

SUPPLEMENTARY  INFORMATION: 

Executive  Orders  12866  and  12778  and 
Regulatory  Flexibility  Act 

The  Department  of  Agriculture  is 
issuing  this  rule  in  conformance  with 
Executive  Order  12866. 

This  action  has  been  reviewed  under 
Executive  Order  12778,  Civil  Justice 
Reform.  This  final  rule  is  not  intended 
to  have  a  retroactive  effect.  The  Pork 
Promotion,  Research,  and  Consumer 
Information  Act  (Act)  states  that  the 
statute  is  intended  to  occupy  the  field 
of  promotion  and  consumer  education 
involving  pork  and  pork  products  and  of 
obtaining  funds  thereof  from  pork 
producers  and  that  the  regulation  of 
such  activity  (other  than  a  regulation  or 
requirement  relating  to  a  matter  of 
public  health  or  the  provision  of  State 
or  local  funds  for  such  activity)  that  is 
in  addition  to  or  different  from  the  Act 
may  not  be  imposed  by  a  State. 

"The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
§  1625  of  the  Act.  a  person  subject  to  an 
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Order  may  file  a  petition  with  the 
Secretary  stating  that  the  Order,  a 
provision  of  the  Order,  or  an  obligation 
imposed  in  connection  with  the  Order 
is  not'in  accordance  with  law,  and 
requesting  a  modification  of  or  an 
exemption  from  the  Order.  Petitioners 
have  an  opportunity  for  a  hearing  on  the 
petition.  After  the  hearing,  the  Secretary 
will  rule  on  the  petition.  The  Act 
provides  that  the  district  court  of  the 
United  States  in  the  district  in  which  a 
person  resides  or  does  business  has 
jurisdiction  to  review  the  Secretary's 
decision,  if  the  petitioner  files  an  appeal 
not  later  than  20  days  after  the  date  the 
petitioner  receives  notice  of  that 
decision. 

This  action  has  also  been  reviewed 
under  the  Regulatory  Flexibility  Act 
(RFA)  (5  U.S.C.  601  et  seq.). 

This  action  allows  State  Pork 
Producer  Associations  (SPPAs)  that 
receive  less  than  $30,000  in  assessments 
annually  to  submit  unaudited  annual 
financial  statements  to  the  Board. 

Most  SPPAs  would  be  classified  as 
small  businesses  under  the  RFA.  Raising 
the  minimum  dollar  amount  of 
distributed  annual  assessments  that 
triggers  the  requirement  that  a  SPPA 
must  submit  an  audited  annual  financial 
statement  fit)m  $10,000  to  $30,000. 
minimizes  the  cost  of  preparing  annual 
financial  reports  for  smaller  SPPAs.  The 
cost  savings  will  result  in  increased 
funds  available  for  financing  promotion 
and  research  programs. 

For  these  reasons  the  Administrator  of 
AMS  has  determined  that  this  action 
will  not  have  a  significant  economic 
effect  on  a  substantial  number  of  small 
entities. 

The  Act  (7  U.S.C.  4801-4819) 
approved  December  23. 1985, 
authorized  the  establishment  of  a 
national  pork  promotion,  research,  and 
consumer  information  program.  The 
program  was  funded  by  an  initial 
assessment  rate  of  0.25  percent  of  the 
market  value  of  all  porcine  animals 
marketed  in  the  United  States  and  an 
equivalent  amount  of  assessments  on 
import  porcine  animals,  pork,  and  pork 
products.  That  rate  was  increased  to 
0.35  percent  effective  December  1.  1991 
(56  FR  51635)  and  to  0.45  percent 
effective  September  3.  1995,  (60  FR 
29962).  The  final  Order  establishing  a 
pork  promotion,  research,  and  consumer 
information  program  was  published  in 
the  September  5, 1986,  issue  of  the 
Federal  Register  (51  FR  31898;  as 
corrected  at  51  FR  36383  and  amended 
at  53  FR  1909,  53  FR  30243,  56  FR  4, 
and  56  FR  51635)  and  assessments 
began  on  November  1,  1986.  The  Order 
is  administered  by  the  15-member  Board 


established  pursuant  to  §  1230.50  of  the 
Order. 

Section  1230.74(b)  of  the  Order 
requires  that  organizations  that  receive 
distributions  of  funds  from  the  Board 
shall  furnish  the  Board  with  an  annual 
report  audited  by  a  certified  public 
accountant  (CPA)  of  all  funds 
distributed  to  them. 

There  are  45  SPPAs  as  defined  in 
§  1230.25  who  receive  a  percentage  of 
the  annual  net  assessments  collected  in 
their  State  pursuant  to  §  1230.72(a)  and 
(b).  However.  §  1230.74(c)  provides  that 
SPPAs  that  receive  less  than  $10,000  in 
such  annual  distributions  may  submit  to 
the  Board  annual,  unaudited  financial 
statements  prepured  by  State  association 
staff  members  or  individuals  who 
prepare  annual  financial  statements, 
provided  that  such  statements  are 
certified  by  two  members  of  the  State 
association.  In  addition.  State 
associations  that  receive  less  than 
$10,000  annually  must  submit  to  the 
Board  a  CPA  audited  financial  statement 
at  least  every  5  years.  Financial 
statements  of  SPPAs  that  receive  less 
than  $2,000  annually  in  distributed 
assessments  are  audited  by  the  Board. 

The  annual  minimum  dollar  amounts 
of  distributed  assessments  of  $10,000 
and  $2,000  referenced  above  were 
established  effective  August  11. 1988 
(53  FR  30243).  These  minimum  dollar 
requirements  were  established  to  enable 
the  smaller  SPPAs  that  receive  relatively 
small  amounts  of  annual  assessments  to 
minimize  the  cost  of  CPA  audits,  which 
could  represent  a  significant  proportion 
of  their  total  assessments. 

Since  then,  the  annual  amount  of 
assessments  distributed  by  the  Board  to 
the  SPPAs  has  increased  as  a  result  of 
an  increase  in  the  assessment  rate 
effective  December  1, 1991  (56  FR 
51635),  and  some  annual  fluctuations  in 
domestic  hog  prices  and  in  the  number 
of  hogs  marketed.  Consequently,  it  is  the 
Board's  view  that  the  minimum  dollar 
amount  now  is  not  high  enough  to 
enable  a  sufficient  number  of  the 
smaller  SPPAs  to  minimize  the  costs  of 
preparing  and  submitting  annual 
financial  reports  and  thus  have 
additional  funds  available  to  finance 
promotion  and  research  projects. 

The  amount  of  annual  assessments 
distributed  to  the  45  SPPAs  in  1993 
ranged  from  less  than  $1,000  to  nearly 
$1.4  million.  Seventeen  State 
associations  received  less  than  $30,000, 
and  four  of  those  State  associations 
received  less  than  $2,000.  To  minimize 
the  costs  of  CPA  audits  for  the  13  State 
associations  whose  annual  assessments 
are  more  than  $2,000,  but  less  than 
$30,000,  the  Board  has  recommended 
that  the  annual  minimum  dollar  amount 


of  distributed  assessments  that  triggers 
the  requirement  of  an  annual  CPA  audit 
be  increased  from  $10,000  to  $30,000. 
The  provision  that  the  Board  audits 
financial  statements  of  SPPAs  that 
receive  less  than  $2,000  in  annual 
distributed  assessments  remains 
unchanged. 

Since  the  establishment  in  1988  of  the 
initial  minimum  dollar  amount  of 
assessments  for  which  a  CPA  audit  is 
required,  neither  the  Board  nor  the 
Department  has  encountered  any 
problems  with  SPPAs  preparing  and 
submitting  financial  statements  or  the 
safeguarding  of  assessments. 
Accordingly,  based  on  the  Board's 
findings  and  its  recommendations 
discussed  above,  we  terminate  the 
provisions  of  §  1230.74(c). 

Further,  we  revise  the  requirements 
for  submission  of  annual  audits  based 
on  the  Board's  recommendations  and 
will  publish  the  revisions  in  the  rules 
and  regulations  implementing  the 
Order.  The  revised  requirements 
provide  that  SPPAs  that  receive  less 
than  $30,000  in  assessments  vnll  be 
required  to  submit  unaudited  financial 
statements  to  the  Board. 

On  March  13,  1995,  AMS  published 
in  the  Federal  Register  (60  FR  13384)  a 
proposed  rule  which  would  terminate 
the  provision  of  the  Order  containing 
requirements  for  submission  of  annual 
financial  reports  to  the  Board  by 
organizations  that  receive  less  than 
$10,000  in  annual  distributed 
assessments;  and  issue  new 
requirements  in  the  regulations  to 
implement  the  Order  provisions.  The 
proposal  was  published  with  a  request 
for  comments  by  April  12, 1995. 

The  Department  received  14 
comments  after  the  publication  of  the 
proposed  rule.  All  commenters. 
including  the  National  Pork  Board,  the 
National  Pork  Producers  Council,  and 
12  State  Pork  Producer  Associations 
supported  changing  requirements  for 
submission  of  annual  financial  reports 
to  Board  stating  that  the  change  would 
allow  funds  to  be  more  appropriately 
used  for  research,  promotion  and 
consumer  information  activities. 

After  consideration  of  all  relevant 
material  presented  with  regard  to  the 
termination  of  the  provision  in  the 
Order  as  hereinafter  set  forth,  it  is  found 
that  this  provision  no  longer  tends  to 
effectuate  the  declared  policy  of  the  Act. 

Accordingly,  this  final  rub  terminates 
the  provision  of  the  Order  containing 
requirements  for  submission  of  annual 
financial  reports  to  the  Board  by 
organizations  that  receive  less  tiian 
$10,000  in  annual  distributed 
assessments  and  establishes  the  new 


requirements  in  rules  and  regulations  as 
proposed. 

List  of  Subfects  in  7  CFR  Part  1230 

Administrative  practice  and 
procedure.  Advertising.  Agricultural 
research.  Marketing  agreement.  Meat 
and  meat  products.  Pork  and  pork 
products. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  part  1230  is  amended 
as  set  forth  below: 

PART  1230— PORK  PROMOTION, 
RESEARCH,  AND  CONSUMER 
INFORMATION 

1.  The  authority  citation  for  7  CFR 
Part  1230  continues  to  read  as  follows: 

Authority:  7  U.S.C.  4801^819. 

2.  In  §  1230.74.  paragraph  (b)  is 
revised  and  (c)  is  removed  to  read  as 
follows: 

§  1230.74    Prohibited  use  of  distrtbuted 
assessments. 


(b)  Organizations  receiving 
distributions  of  assessments  from  the 
Board  shall  furnish  the  Board  with 
annual  financial  statements  audited  by 
a  certified  public  accountant  of  all  funds 
distributed  to  such  organizations 
pursuant  to  this  subpart  and  any  other 
reports  as  may  be  required  by  the 
Secretary  or  the  Board  in  order  to  verify 
the  use  of  such  funds. 

3.  A  new  §  1230.115  is  added  to 
Subpart  B — Rules  and  Regulations  to 
read  as  follows: 

§  1 230. 1 1 5    Submission  of  annual  financial 
statements. 

State  Pork  Producer  Associations,  as 
defined  in  §  1230.25.  that  receive 
distributions  of  assessments  pursuant  to 
§  1230.72  and  that  receive  less  than 
$30,000  in  assessments  annually,  may 
satisfy  the  requirements  of  §  1230.74(b) 
by  providing  to  the  Board  unaudited 
annual  financial  statements  prepared  by 
State  association  staff  members  or 
individuals  who  prepare  annual 
financial  statements,  provided  that  two 
members  of  the  State  association  attest 
to  and  certify  such  financial  statements. 
Notwithstanding  any  provisions  of  the 
Order  to  the  contrary.  State  associations 
that  receive  less  than  $30,000  in 
distributed  assessments  annually  and 
submit  unaudited  annual  financial 
statements  to  the  Board  shall  be 
required  to  submit  an  annual  financial 
statement  audited  by  a  certified  public 
accountant  at  least  once  every  5  years, 
or  more  frequently  if  deemed  necessary 
by  the  Board  or  the  Secretary.  The  Board 
may  elect  to  conduct  its  own  audit  of 
the  annual  financial  statements  of  State 


Pork  Producer  Associations  that  receive 
less  than  $2,000  in  distributed 
assessments  annually,  every  5  years  in 
lieu  of  the  required  financial  statements. 

Dated:  June  22, 199S. 
David  R.  Shipman, 

Acting  Deputy  Assistant  Secretary,  Marketing 

and  Regulatory  Programs. 

(FR  Doc.  95-15948  Filed  6-28-95;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  94--ANE-21 ;  Amendment  39- 
9227;  AD  95-10-10] 

'  r 

Airworthiness  Directives;  Pratt  & 
Whitney  JT8D  Series  Turt>ofan  Engines 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule;  correction. 

SUMMARY:  This  documer.L  makes  a 
correction  to  Airworthiness  Directive 
(AD)  95-10-10  applicable  to  certain 
Pratt  &  Whitney  (PW)  JT8D  series 
turbofan  engines  that  was  published  in 
the  Federal  Register  on  May  22, 1995 
(60  FR  27020).  The  complete  listing  of 
affected  PW  JT8D  series  turbofan 
engines  in  the  Applicability  paragraph 
was  inadvertently  omitted.  This 
document  corrects  the  Applicability 
paragraph.  In  all  other  respects,  the 
original  document  remains  the  same. 

DATES:  Effective  July  21, 1995. 
SUPPLEMENTARY  INFORMATION:  A  final 
rule  airworthiness  directive  applicable 
to  Pratt  &  Whitney  (PW)  JT8D  series 
turbofan  engines,  was  published  in  the 
Federal  Register  on  May  22, 1995  (60 
FR  27020).  The  following  correction  is 
needed: 

On  page  27021,  in  the  third  column, 
in  the  Applicability  paragraph,  in  the 
third  paragraph,  third  line,  that  begins 
with  "-17,  and  -17AR  turbofan  engines. 
",  it  should  read  "-17,  and  -17AR 
turbofan  engines  containing  front 
compressor  fan  hub  Part  Number  (P/N) 
817401  with  the  following  serial 
numbers:  J78892  through  J80538, 
K32019  through  K34018,  L32197 
through  L34133,  or  M05722  through 
M07296;  and  all  serial  numbers  of  fan 
hubs  P/N.594301,  640601,  743301, 
749801,  750101,  791801,  and  806001. 
These  engines  are  installed  on  but  not 
limited  to  Boeing  727  and  737  series, 
and  McDonnell  Douglas  DC-9  series 
aircraft." 


Issued  in  Burlington,  MA,  on  June  14, 
1995. 
Robert  Guyotte, 

Acting  Manager,  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Senrice. 
[FR  Doc.  95-15557  Filed  &-28-95:  8:45  am] 

BH.LING  CODE  4910-13-U 


14  CFR  Part  39 

[Docket  No.  94-NMI-2S1-AD;  Amendment 
39-9280;  AD  95-12-27] 

Airworthiness  Directives;  Boeing 
Model  747-400  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  747- 
400  series  airplanes,  that  currently 
requires  a  revision  to  the  input  wiring 
for  the  flap  control  unit  (FCU).  This 
amendment  requires  a  new  systems  test 
for  the  wiring  of  the  trailing  edge  flap, 
and  also  expands  the  applicability  of  the 
existing  AD  to  include  additional 
airplanes.  This  amendment  is  prompted 
by  a  report  indicating  that  a  wiring  error 
was  not  detected  by  the  system  test 
required  by  the  existing  AD.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  the  possibifity  of  an  all-flaps-up 
landing  due  to  the  loss  of  control  of  all 
flap  operations. 

DATES:  Effective  July  31, 1995. 

The  incorporation  by  reference  of 
Boeing  Service  Bulletin  747-27A2346, 
Revision  2,  dated  January  12, 1995,  as 
listed  in  the  regulations,  is  approved  by 
the  Director  of  the  Federal  Register  as  of 
July  31,  1995. 

The  incorporation  by  reference  of 
Boeing  Service  Bulletin  747-27A2346, 
Revision  1,  dated  May  19,  1994,  as 
listed  in  the  regulations,  was  approved 
previously  by  the  Director  of  the  Federal 
Register  as  of  August  10.  1994  (59  FR 
35240.  July  11.  1994). 
ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Airplane 
Group.  P.O.  Box  3707.  Seattle. 
Washington  98124-2207.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate.  Rules 
Docket,  1601  Lind  Avenue,  SW.. 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register.  800  North  Capitol 
Street.  NW..  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kristin  Larson,  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANM- 
130S,  Seattle  Aircraft  Certification 
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Office.  FAA.  Transport  Airplane 
Directorate,  1601  Lind  Avenue.  SW.. 
Renton.  Washington  98055-4056; 
telephone  (206)  227-1760;  fax  (206) 
227-1181. 

SUPPLEMENTARY  INFORMATKM:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 
by  superseding  AD  94-14-21. 
amendment  39-8970  (59  FR  35240.  July 
11. 1994).  which  is  applicable  to  certain 
Boeing  Model  747-400  series  airplanes, 
was  published  in  the  Federal  Register 
on  February  15.  1995  (60  FR  8591).  The 
action  proposed  to  continue  to  require 
a  revision  of  the  input  wiring  for  the 
flap  control  unit  (FCXI).  but  would 
include  the  addition  of  a  new  systems 
test  for  the  wiring  of  the  trailing  edge 
flap.  The  action  also  proposed  to 
expand  the  applicabiUty  of  the  existing 
AD  to  include  additional  airplanes. 

hiterested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

The  manufacturer  states  that  the 
numbers  referred  to  as  "serial  numbers" 
in  paragraphs  (a),  (b).  and  (c)  of  the 
proposal  are  designated  incorrectly,  and 
requests  that  the  numbers  be  referred  to 
as  "line  numbers."  The  FAA  concurs 
and  has  revised  paragraphs  (a),  (b),  and 
(c)  of  the  Hnal  rule  to  reflect  this  change. 

One  commenter  requests  that  the 
additional  systems  test  for  the  wiring,  as 
proposed  in  paragraph  (c)  in  the  AD.  be 
deleted.  The  commenter  states  that  this 
testing  is  unnecessary  because  the 
specihc  procedures  provided  by  Boeing 
Service  Bulletin  747-27A2346,  Revision 
1,  dated  May  19, 1994  (which  is  the 
appropriate  source  of  service 
information  for  existing  AD  94-14-21), 
ensure  that  the  wires  are  installed  in  the 
correct  pin  locations.  The  FAA  does  not 
conciu-.  This  AD  was  prompted  by  a 
report  horn  an  operator  indicating  that 
a  wiring  error  of  the  landing  gear 
module  was  discovered  after  the 
accomplishment  of  the  wiring  systems 
check  required  by  AD  94-14-21.  The 
FAA  has  determined  that  the  wiring 
systems  check  required  by  that  AD  does 
not  provide  adequate  verification  that 
the  wiring  modification  was  made 
correctly.  Therefore,  the  additional 
systems  check  as  specified  in  paragraph 
(c)  of  the  final  rule  is  required. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 


on  any  operator  nor  increase  the  scope 
of  the  AD. 

There  are  approximately  310  Model 
747-400  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  36  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD.  that 
it  will  take  approximately  0.5  work 
hours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  rate  is  $60  per  work  hour.  Based 
on  these  figures,  the  total  cost  impact  of 
the  AD  on  U.S.  operators  is  estimated  to 
be  $1,080.  or  $30  per  airplane. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
op>erator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  op>erator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
impUcations  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  ofSubiects  inl4  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PAFTT  3&-AIRW0RTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 


Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423:  49  U.S.C  106(g}:  and  14  CFR 
11.89. 

$39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-8970  (59  FR 
35240,  July  11, 1994),  and  by  adding  a 
new  airworthiness  directive  (AD), 
amendment  39-9280,  to  read  as  follows: 

95-12-27    Boeing:  Amendment  39-9280. 
Docket  94-NM-251-AD.  Supersedes  AD 
94-14-21,  Amendment  39-8970. 

Applicability:  Model  747-400  series 
airplanes  having  line  ntmibers  696  through 
1036  inclusive;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (d)  of  this  AD  to 
request  approval  from  the  FAA.  This 
approval  may  address  either  no  action,  if  the 
current  configuration  eliminates  the  unsafe 
condition;  or  different  actions  necessary  to 
address  the  unsafe  condition  described  in 
this  AD.  Such  a  request  should  include  an 
assessment  of  the  effect  of  the  changed 
configuration  on  the  unsafe  condition 
addressed  by  this  AD.  In  no  case  does  the 
presence  of  any  modification,  alteration,  or 
repair  remove  any  airpUme  from  the 
applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

Note  2:  Paragraph  (a)  of  this  AD  merely 
restates  the  requirements  of  paragraph  (a)  of 
AD  94-14-21.  amendment  3&-8970.  As 
allowed  by  the  phrase,  "unless  accomplished 
previously."  if  those  requirements  of  AD  94- 
14-21  have  already  been  accomplished,  this 
AD  does  not  require  that  those  actions  be 
repeated. 

To  prevent  the  possibility  of  an  all-flaps- 
up  landing  due  to  the  loss  of  control  of  flap 
operations,  accomplish  the  following: 

(a)  For  airplanes  having  line  numbers  696 
through  1019  inclusive,  and  1021  through 
1026  inclusive:  Within  30  days  after  August 
10. 1994  (the  effective  date  of  AD  94-14-21. 
amendment  39-8970),  revise  the  input  wiring 
for  the  flap  control  unit  (FCU)  in  accordance 
with  Boeing  Service  Bulletin  747-27A2346. 
Revision  1.  dated  May  19. 1994.  or  Revision 
2,  dated  January  12,  1995. 

(b)  For  airplanes  having  line  numbers 
1020,  and  1027  through  1036  inclusive: 
Within  30  days  after  the  effective  date  of  this 
AD.  revise  the  input  wiring  for  the  FCU  in 
accordance  with  Boeing  Service  Bulletin 
747-27A2346.  Revision  2.  dated  January  12. 
1995. 

(c)  For  airplanes  having  line  numbers  696 
through  1036  inclusive:  Within  120  days 
after  the  effective  date  of  this  AD,  perform 
the  additional  systems  test  for  the  wiring  of 
the  trailing  edge  flap  in  accordance  with 
Boeing  Service  Bulletin  747-27A2346, 
Revision  2.  dated  January  12, 1995. 


(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (AGO),  FAA, 
Transport  Aircraft  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Insjjector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  ACO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACO. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  l>e  accomplished. 

(f)  The  wire  systems  test  and  wiring 
revision  shall  he  done  in  accordance  with 
Boeing  Service  Bulletin  747-27A2346, 
Revision  1,  dated  May  19. 1994,  and  Boeing 
Service  Bulletin  747-27A2346,  Revision  2, 
dated  January  12, 1995.  The  incorporation  by 
reference  is  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  The  incorporation 
by  reference  of  Boeing  Service  Bulletin  747- 
27A2346,  Revision  1,  dated  May  19,  1994, 
was  approved  previously  by  the  Director  of 
the  Federal  Register  in  accordance  with  5 
U.S.C.  552(a)  and  1  CFR  part  51  as  of  August 
10. 1994  (59  FR  35240.  July  11. 1994).  Copies 
may  l>e  obtained  from  Boeing  Commercial 
Airplane  Group,  P.O.  Box  3707,  Seattle, 
Washington  98124-2207.  Copies  may  be 
inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.,  suite 
700,  Washington,  DC. 

(g)  This  amendment  becomes  effective  on 
July  31, 1995. 

Issued  in  Renton,  Washington,  on  June  9, 
1995. 

Darrell  M.  Pederson, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  95-14632  Filed  6-28-95;  8:45  am] 

BILLING  CODE  4910-1»-4J 


14  CFR  Part  39 

[Docket  No.  93-CE-59-AD;  Amendment  39- 
9289;  AD  95-13-09] 

Alrwrorthiness  Directives;  Grob  Luft 
Und  Raumfahrt  Models  G102  Astir  CS. 
Club  Astir  lib,  Twin  Astir,  Speed  Astir, 
Stnndard  Astir  II,  and  Speed  Astir  lib 
Sailplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  certain  Grob  Luft  Und 
Raumfahrt  (Grob)  Models  G102  Astir 
CS.  Club  Astir  lib.  Twin  Astir,  Speed 


Astir,  Standard  Astir  0.  and  Sj)eed  Astir 
nb  sailplanes.  This  action  requires 
inspecting  all  elevator  and  rudder 
hinges  for  damage  (delamination, 
cracks,  corrosion,  or  buckling),  and 
repairing  any  damaged  parts.  Several 
occurrences  of  inner  elevator  hinges 
separating  during  flight  operation 
prompted  this  AD  action.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  these  hinges  from  separating, 
which  could  result  in  sailplane  flutter 
and  eventual  loss  of  control  of  the 
sailplane. 
DATES:  Effective  August  15, 1995. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  August  15, 
1995. 

ADDRESSES:  Service  information  that 
applies  to  this  AD  may  be  obtained  from 
Grob  uft  und  Raumfahrt,  D-8939 
Mattsies,  Germany.  This  information 
may  also  be  examined  at  the  FAA, 
Central  Region,  Office  of  the  Assistant 
Chief  Counsel,  Room  1558,  601  E.  12th 
Street,  Kansas  City,  Missouri  64106;  or 
at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  suite  700, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Herman  Belderok,  Project  Officer, 
Sailplanes,  Small  Airplane  Directorate, 
Aircraft  Certification  Service,  FAA, 
1201  Walnut,  suite  900,  Kansas  City. 
Missouri  64106;  telephone  (816)  426- 
6932;  facsimile  (816)  426-2169. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  AD  that  would  apply  to 
certain  Grob  Models  G102  Astir  CS, 
Club  Astir  lib,  Twin  Astir,  Speed  Astir, 
Standard  Astir  II,  and  Speed  Astir  lib 
sailplanes  was  pubfished  in  the  Federal 
Register  on  January  18, 1995  (60  FR 
3588).  The  action  proposed  to  require 
inspecting  all  elevator  and  rudder 
hinges  for  damage  (delamination, 
cracks,  corrosion,  or  buckling),  and 
repairing  any  damaged  parts. 
Accomplishment  of  the  proposed 
actions  would  be  in  accordance  with  the 
///.  Procedure  section  of  Grob  Repair 
Instruction  No.  306-27/1  to  Service 
Bulletin  TM  306-27/1,  dated  June  4, 
1991. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 
proposed  rule  or  the  FAA's 
determination  of  the  cost  to  the  public. 

After  careful  review  of  all  available 
information  related  to  the  subject 
presented  above,  the  FAA  has 
determined  that  air  safety  and  the 


public  interest  require  the  adoption  of 
the  rule  as  proposed  except  for  minor 
editorial  corrections.  The  FAA  has 
determined  that  these  minor  corrections 
will  not  change  the  meaning  of  the  AD 
and  will  not  add  any  additional  burden 
upon  the  public  than  was  already 
proposed. 

The  FAA  estimates  that  146  sailplanes 
in  the  U.S.  registry  will  be  affected  by 
this  AD,  that  it  will  take  approximately 
1  workhour  per  sailplane  to  accomplish 
the  required  action,  and  that  the  average 
labor  rate  is  approximately  $60  an  hour. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $8,760.  This  figure  takes 
into  account  that  no  affected  sailplane 
owner/operator  has  accomplished  the 
required  insp>ection. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  EXDT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
imder  the  caption  ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportatioiT,  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 

Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 


y 


33686        Federal  Register  /  Vol.  60,  No.  125  /  Thursday.  June  29,  1995  /  Rules  and  Regulations 


Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423;  49  U.S.C  106(g);  and  14  CFR 
11.89. 


§39.13    [An 

2.  Section  39.13  is  amended  by 
adding  a  new  AD  to  read  as  follows: 

95-13-09    Grab  LuA  Und  Raumfkhrt: 

Amendment  39-9289;  Docket  No.  93- 
CE-59-AD. 

Applicability:  Models  G102  Astir  CS.  Club 
Astir  lib,  Twin  Astir,  Speed  Astir,  Standard 
Astir  II,  and  Speed  Astir  lib  Sailplanes  (all 
serial  numbers),  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  sailplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  re{>aired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
sailplanes  that  have  been  modified,  altered, 
or  repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (c)  of  this  AD  to 
request  approval  from  the  FAA.  This 
approval  may  address  either  no  action,  if  the 
current  configuration  eliminates  the  unsafe 
condition,  or  different  actions  necessary  to 
address  the  unsafe  condition  described  in 
this  AD.  Such  a  request  should  include  an 
assessment  of  the  effect  of  the  changed 
configuration  on  the  unsafe  condition 
addressed  by  this  AD.  In  no  case  does  the 
presence  of  any  modification,  alteration,  or 
repair  remove  any  sailplane  from  the 
applicability  of  this  AD. 

Compliance:  Required  within  the  next  30 
calendar  days  after  the  effective  date  of  this 
AD,  unless  already  accomplished. 

To  prevent  elevator  and  rudder  hinge 
separation,  which  could  result  in  sailplane 
flutter  and  eventual  loss  of  control  of  the 
sailplane,  accomplish  the  following: 

(a)  Visually  inspect  all  elevator  and  rudder 
hinges  for  damage  (delamination,  cracks, 
corrosion,  or  buckling)  in  accordance  with 
the  III.  Procedure  section  of  Grob  Repair 
Instruction  No.  30&-27/1  to  Service  Bulletin 
TM  306-27/1,  dated  June  4. 1991.  Prior  to 
further  flight,  refwir  any  damaged  parts  in 
accordance  with  the  service  information 
referenced  above. 

(b)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  sailplanes 
to  a  location  where  the  requirements  of  this 
AD  can  be  accomplished. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Small  Airplane 
Directorate,  1201  Walnut,  suite  900,  Kansas 
City,  Missouri  64106.  The  request  shall  be 
forwarded  through  an  appropriate  FAA 
Maintenance  Insptector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Small  Airplane  Directorate. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Small  Airplane 
Directorate. 

(d)  The  inspection  required  by  this  AD 
shall  be  done  in  accordance  with  Grob  Repair 


Instruction  No.  306-27/1  to  Service  Bulletin 
TM  306-27/1,  dated  June  4, 1991.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C  5S2(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  Grob 
uft  und  Raumfahrt.  D-8939  Mattsies, 
Germany.  Copies  may  be  inspected  at  the 
FAA.  Central  Region.  Office  of  the  Assistant 
Chief  Counsel,  Room  1558,  601  E.  12th 
Street,  Kansas  City,  Missouri,  or  at  the  Office 
of  the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 

(e)  This  amendment  (39-9289)  becomes 
effective  on  August  15, 1995. 

Issued  in  Kansas  City,  Missouri,  on  June 
19.  1995. 

Henry  A.  Armstrong, 

Acting  Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 
jFR  Doc.  95-15390  Filed  6-28-95;  8:45  am) 
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14  CFR  Part  39 

[Docket  No.  9S-SW-24-AD;  Amendment 
39-0299;  AD  95-11-09] 

Airworthiness  Directives;  Robinson 
Helicopter  Company  Model  R22 
Helicopters 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  document  publishes  in 
the  Federal  Register  an  amendment 
adopting  Airworthiness  Directive  (AD) 
95-11-09  which  was  sent  previously  to 
all  known  U.S.  owners  and  operators  of 
Robinson  Helicopter  Company 
(Robinson)  Model  R22  helicopters  by 
individual  letters.  This  AD  requires 
installation  of  a  placard  in  the 
helicopter,  and  insertion  of  a 
prohibition  against  low-gravity  (G) 
cyclic  pushover  maneuvers  into  the 
LIMITATIONS  section  of  the  Rotorcraft 
Flight  Manual.  This  amendment  is 
prompted  by  a  recent  Federal  Aviation 
Administration  (FAA)  analysis  of  the 
manufacturer's  data  that  indicates  a 
low-G  cyclic  pushover  maneuver  may 
result  in  mast-bumping  on  the  Robinson 
Model  R22  helicopters.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  in-flight  main  rotor  separation 
or  contact  between  the  main  rotor 
blades  and  the  airhame  of  the 
helicopter,  and  sub  jquent  loss  of 
control  of  the  hei    uoter. 
DATES:  Effective  on  July  14, 1995,  to  all 
persons  except  those  persons  to  whom 
it  was  made  immediately  effective  by 
priority  letter  AD  95-11-09,  issued  on 
May  25, 1995,  which  contained  the 
requirements  of  this  amendment. 


Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
August  28, 1995. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  No.  95-SW-24-AD,  2601 
Meacham  Blvd.,  Room  663,  Fort  Worth. 
Texas  76137. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Lino  Liu,  Aerospace  Engineer,  FAA,  Los 
Angeles  Aircraft  Certification  Office, 
3960  Paramount  Blvd.,  Lakewood, 
CaUfomia  90712-4137,  telephone  (310) 
627-5229;  fax  (310)  627-5210. 
SUPPLEMENTARY  INFORMATION:  On  May 
25,  1995,  the  FAA  issued  priority  letter 
AD  95-11-09,  applicable  to  Robinson 
Model  R22  helicopters,  which  requires 
installation  of  a  placard  in  the 
helicopter,  and  insertion  of  a 
prohibition  against  low-G  cyclic 
pushover  maneuvers  into  the 
LIMITATIONS  section  of  the  Rotorcraft 
Flight  Manual.  That  action  was 
prompted  by  a  recent  Federal  Aviation 
Administration  (FAA)  analysis  of  the 
manufacturer's  data  that  indicates  a 
low-G  cyclic  pushover  maneuver  may 
result  in  mast-bumping  on  the  Robinson 
Model  R22  helicopters.  This  condition, 
if  not  corrected,  could  result  in  in-flight 
main  rotor  separation  or  contact 
between  the  main  rotor  blades  and  the 
airframe  of  the  helicopter,  and 
subsequent  loss  of  control  of  the 
helicopter. 

Since  the  unsafe  condition  described 
is  likely  to  exist  or  develop  on  other 
Robinson  Model  R22  helicopters  of  the 
same  type  design,  the  FAA  issued 
priority  letter  AD  95-11-09  to  prevent 
in-flight  main  rotor  separation  or 
contact  between  the  main  rotor  blades 
and  the  airframe  of  the  helicopter,  and 
subsequent  loss  of  control  of  the 
helicopter.  The  AD  requires  installation 
of  a  placard  in  the  helicopter,  in  clear 
view  of  the  pilots,  stating  that  low-G 
cyclic'pushovers  are  prohibited;  and 
insertion  of  a  prohibition  against  low-G 
cyclic  pushover  maneuvers  into 
SECTION  2,  LIMITATIONS,  of  the 
Model  R22  FAA-approved  Rotorcraft 
Flight  Manual. 

Since  it  was  found  that  immediate 
corrective  action  was  required,  notice 
and  opportunity  for  prior  public 
comment  thereon  were  impracticable 
and  contrary  to  the  public  interest,  and 
good  cause  existed  to  make  the  AD 
effective  immediately  by  individual 
letters  issued  on  May  25, 1995,  to  all 
known  U.S.  owners  and  operators  of 
Robinson  Model  R22  helicopters.  These 
conditions  still  exist,  and  the  AD  is 
hereby  published  in  the  Federal 
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Register  as  an  amendment  to  section 
39.13  of  the  Federal  Aviation 
Regulations  (14  CFR  39.13)  to  make  it 
effective  to  ail  persons. 

Conunents  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  95-SW-24-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 


Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
PoUcies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

AD  95-11  -09    Robinson  Helicopter 

Company:  Amendment  39-9299.  Docket 
No.  95-SW-24-AD. 

Applicability:  Model  R22  helicopters, 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
helicopters  that  have  t)een  modified,  altered, 
or  repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (c)  to  request  approval 
fixim  the  FAA.  This  approval  may  address 
either  no  action,  if  the  current  configuration 
eliminates  the  unsafe  condition,  or  different 
actions  necessary  to  address  the  unsafe 
condition  described  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 
effect  of  the  changed  configuration  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  helicopter 
from  the  applicability  of  this  AD. 

Compliance:  Required  before  further  flight, 
unless  accomplished  previously. 

Note  2:  Compliance  with  this  AD  may  be 
accomplished  by  completing  the 
"Compliance  Procedure"  of  Robinson 


Helicopter  Company  R22  Service  Bulletin 
SB-79,  dated  May  23, 1995,  and  by 
incorporating  into  the  Model  R22  FAA- 
approved  Rotorcraft  Flight  Manual  the 
revised  pages  2-7  and  2-12,  both  of  which 
were  approved  by  the  FAA  on  May  19, 1995. 
To  prevent  in-flight  main  rotor  separation 
or  contact  between  the  main  rotor  blades  and 
the  airframe  of  the  helicopter,  and 
subsequent  loss  of  control  of  the  helicopter, 
accomplish  the  following: 

(a)  Insert  the  following  information  into 
SECTION  2,  UMITATIONS,  of  the  Model 
R22  FAA-approved  Rotorcraft  Flight  Manual: 

Flight  and  Maneuver  Limitations 
Low-G  cyclic  pushovers  are  prohibited. 

Placards 
In  clear  view  of  the  pilots: 

Low-G  Pushovers  Prohibited 

(b)  Install  a  placard  that  contains  the 
following  statement  in  the  helicopter  in  clear 
view  of  the  pilots.  The  size  and  location  of 
the  placard  must  be  such  that  it  is  easily 
readable  by  the  pilots: 

Low-G  Pushovers  Prohibited 

Note  3:  This  placard  may  be  produced  ' 
locally. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  when  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office,  FAA. 
Operators  shall  submit  their  requests  through 
an  FAA  Principal  Maintenance  or  Operations 
Inspector,  who  may  concur  or  comment  and 
then  send  it  to  the  Manager.  Los  Angeles 
Aircraft  Certification  Office. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Los  Angeles  Aircraft 
Certification  Office. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  helicopter 
to  a  location  where  the  requirements  of  this 
AD  can  be  accomplished. 

(e)  This  amendment  becomes  effective  on 
July  14, 1995,  to  all  persons  except  those 
persons  to  whom  it  was  made  immediately 
effective  by  Priority  Letter  AD  95-1 1-09, 
issued  May  25, 1995,  which  contained  the 
requirements  of  this  amendment. 

Issued  in  Fort  Worth,  Texas,  on  June  23, 
1995. 
Nfark  R.  Schilling, 

Acting  Manager,  Botorcraft  Directorate, 

Aircraft  Certification  Service. 

[FR  Doc.  95-16001  Filed  6-28-95;  8:45  am] 

BILUNG  COOE  4«10-13-P 
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14CFRPart39 

[Docket  No.  95-SW-25-AD:  Amondment 
39-0300;  AD  95-11-10] 

Airworthiness  Directives;  Robinson 
Helicopter  Company  Model  R44 
Helicopters 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  document  publishes  in 
the  Federal  Register  an  amendment 
adopting  Airworthiness  Directive  (AD) 
95-11-10  which  was  sent  previously  to 
all  known  U.S.  owners  and  operators  of 
Robinson  Helicopter  Company 
(Robinson)  Model  R44  helicopters  by 
individual  letters.  This  AD  requires 
installation  of  a  placard  in  the 
helicopter,  and  insertion  of  a 
prohibition  against  low-gravity  (G) 
cyclic  pushover  maneuvers  into  the 
LIMITATIONS  section  of  the  Rotorcraft 
Flight  Manual.  This  amendment  is 
prompted  by  a  recent  Federal  Aviation 
Administration  (FAA)  analysis  of  the 
manufacturer's  data  that  indicates  a 
low-G  cyclic  pushover  maneuver  may 
result  in  mast-bumping  on  the  Robinson 
Model  R44  helicopters.  The  actions 
specihed  by  this  AD  are  intended  to 
prevent  in-flight  main  rotor  separation 
or  contact  between  the  main  rotor 
blades  and  the  airframe  of  the 
helicopter,  and  subsequent  loss  of 
control  of  the  helicopter. 
DATES:  Effective  on  July  14. 1995,  to  all 
persons  except  those  persons  to  whom 
it  was  made  immediately  effective  by 
priority  letter  AD  95-11-10.  issued  on 
May  25,  1995,  which  contained  the 
requirements  of  this  amendment. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
August  28. 1995. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  No.  95-SW-25-AD,  2601 
Meacham  Blvd.,  Room  663,  Fort  Worth, 
Texas  76137. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Lirio  Liu,  Aerospace  Engineer,  FAA.  Los 
Angeles  Aircraft  Certification  Office, 
3960  Paramount  Blvd.,  Lakewood, 
California  90712-4137.  telephone  (310) 
627-5229;  fax  (310) 627-5210. 
SUPPLEMENTARY  INFORMATION:  On  May 
25,  1995,  the  FAA  issued  priority  letter 
AD  95-11-10,  applicable  to  Robinson 
Model  R44  helicopters,  which  requires 
installation  of  a  placard  in  the 
helicopter,  and  insertion  of  a 
prohibition  against  low-G  cyclic 


pushover  maneuvers  into  the 
LIMITATIONS  section  of  the  Rotorcraft 
Flight  Manual.  That  action  was 
prompted  by  a  recent  Federal  Aviation 
Administration  (FAA)  analysis  of  the 
manufacturer's  data  that  indicates  a 
low-G  cyclic  pushover  maneuver  may 
result  in  mast-bumping  on  the  Robinson 
Model  R44  helicopters.  This  condition, 
if  not  corrected,  could  result  in  in-flight 
main  rotor  separation  or  contact 
between  the  main  rotor  blades  and  the 
airframe  of  the  helicopter,  and 
subsequent  loss  of  control  of  the 
helicopter. 

Since  the  unsafe  condition  described 
is  likely  to  exist  or  develop  on  other 
Robinson  Model  R44  helicopters  of  the 
same  type  design,  the  FAA  issued 
priority  letter  AD  95-11-10  to  prevent 
in-flight  main  rotor  separation  or 
contact  between  the  main  rotor  blades 
and  the  airframe  of  the  helicopter,  and 
subsequent  loss  of  control  of  the 
helicopter.  The  AD  requires  installation 
of  a  placard  in  the  helicopter,  in  clear 
view  of  the  pilots,  stating  that  low-G 
cyclic  pushovers  are  prohibited;  and 
insertion  of  a  prohibition  against  low-G 
cyclic  pushover  maneuvers  into 
SECTION  2.  LIMITA-nONS.  of  the 
Model  R44  FAA-approved  Rotorcraft 
Flight  Manual. 

Since  it  was  found  that  immediate 
corrective  action  was  required,  notice 
and  opportunity  for  prior  public 
comment  thereon  were  impracticable 
and  contrary  to  the  public  interest,  and 
good  cause  existed  to  make  the  AD 
effective  immediately  by  individual 
letters  issued  on  May  25. 1995.  to  all 
known  U.S.  owners  and  operators  of 
Robinson  Model  R44  helicopters.  These 
conditions  still  exist,  and  the  AD  is 
hereby  published  in  the  Federal 
Register  as  an  amendment  to  section 
39.13  of  the  Federal  Aviation 
Regulations  (14  CFR  39.13)  to  make  it 
effective  to  all  persons. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and.  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 


supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  t>oth  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  95-SW-25-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
PoHcies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subiects  inl4  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 


Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423:  49  U.S.C.  106(g):  and  14  CFR 
11.89. 

§30.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

AD9S-11-10    Robinson  Helicopter 

Company:  Amendment  39-9300.  Docket 
No.  95-SW-25-AD. 
Applicability:  Model  R44  helicopters, 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  tieen 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
helicopters  that  have  been  modified,  altered, 
or  repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (c)  to  request  approval 
from  the  FAA.  This  approval  may  address 
either  no  action,  if  the  current  configuration 
eliminates  the  unsafe  condition,  or  different 
actions  necessary  to  address  the  unsafe 
condition  descril)ed  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 
effect  of  the  changed  configuration  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  helicopter 
from  the  applicability  of  this  AD. 

Compliance:  Required  tiefore  further  flight, 
unless  accomplished  previously. 

Note  2:  Compliance  with  this  AD  may  be 
accomplished  by  completing  the 
"Compliance  Rrocedure"  of  Robinson 
Helicopter  Company  R44  Service  Bulletin 
SB-6,  dated  May  23,  1995,  and  by 
incorporating  into  the  Model  R44  FAA- 
approved  Rotorcraft  Flight  Manual  the 
revised  pages  2-7  and  2-12,  both  of  which 
were  approved  by  the  FAA  on  May  19, 1995. 
To  prevent  in-fiight  main  rotor  separation 
or  contact  between  the  main  rotor  blades  and 
the  airframe  of  the  helicopter,  and 
subsequent  loss  of  control  of  the  helicopter, 
accomplish  the  following: 

(a)  insert  the  following  information  into 
SECTION  2,  LIMITATIONS,  of  the  Model 
R44  FAA-approved  Rotorcraft  Flight  Manual: 

Flight  and  Maneuver  Limitations 

Low-G  cyclic  pushovers  are  prohibited. 

Placards 

In  clear  view  of  the  pilots: 
Low-G  Pushovers  Prohibited 

(b)  Install  a  placard  that  contains  the 
following  statement  in  the  helicopter  in  clear 
view  of  the  pilots.  The  size  and  location  of 
the  placard  must  be  such  that  it  is  easily 
readable  by  the  pilots: 


Low-G  Pushovers  Prohibited 

Note  3:  This  placard  may  be  produced 
locally. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  when  approved  by  the  Manager.  Los 
Angeles  Aircraft  Certification  Office,  FAA. 
Operators  shall  submit  their  requests  through 
an  FAA  Principal  Maintenance  or  Operations 
Inspector,  who  may  concur  or  comment  and 
then  send  it  to  the  Manager.  Los  Angeles 
Aircraft  Certification  Office. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  Los  Angeles  Aircraft 
Certification  Office. 

(d)  Special  fiight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  helicopter 
to  a  location  where  the  requirements  of  this 
AD  can  be  accomplished. 

(e)  This  amendment  tiecomes  effective  on 
July  14. 1995.  to  all  persons  except  those 
persons  to  whom  it  was  made  immediately 
effective  by  Priority  Letter  AD  95-11-10. 
issued  May  25. 1995.  which  contained  the 
requirements  of  this  amendment. 

Issued  in  Fort  Worth.  Texas,  on  June  23. 
1995. 

Mark  R.  Schilling, 

Acting  Manager,  Fotorcraft  Directorate. 
Aircraft  Certification  Service. 
IFR  Doc.  95-16002  Filed  6-2^-95:  8:45  ami 
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14  CFR  Part  97 

[Docket  No.  28251 ;  Amdt  No.  1671] 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of  changes 
occurring  in  the  National  Airspace 
System,  such  as  the  commissioning  of 
new  navigational  facilities,  addition  of 
new  obstacles,  or  changes  in  air  traffic 
requirements.  These  changes  are 
designed  to  provide  safe  and  efficient 
use  of  the  navigable  airspace  and  to 
promote  safe  flight  operations  under 
instrument  flight  rules  at  the  affected 
airports. 

DATES:  An  effective  date  for  each  SIAP 
is  specified  in  the  amendatory 
provisions. 


Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 
on  December  31,  1980,  and  reapproved 
as  of  January  1,1982. 
ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue.  SW., 
Washington.  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SIAP. 

For  Purchase — Individual  SIAP 
copies  may  be  obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200).  FAA  Headquarters  Building,  800 
Independence  Avenue.  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — Copies  of  all  SIAPs, 
mailed  once  every  2  weeks,  are  for  sale 
by  the  Superintendent  of  Documents, 
U.S.  Government  Printing  Office, 
Washington.  DC  20402. 
FOR  FURTHER  INFORMATION  CONTACT: 
Paul  J.  Best.  Flight  Procedures 
Standards  Branch  (AFS-420).  Technical 
Programs  Division.  Flight  Standards 
Service.  Federal  Aviation 
Administration.  800  Independence 
Avenue.  SW.,  Washington,  DC  20591; 
telephone  (202)  267S277. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  of  each  SIAP  is 
contained  in  official  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  under  5 
U.S.C.  552(a),  1  CFR  part  51,  and  §97.20 
of  the  Federal  Aviation  Regulations 
(FAR).  The  applicable  FAA  forms  are 
identified  as  FAA  Form  8260-5. 
Materials  incorporated  by  reference  are 
available  for  examination  or  purchase  as 
stated  above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
pubUcation  of  the  complete  description 
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of  each  SIAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identihes 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  is  effective 
upon  publication  of  each  separate  SIAP 
as  contained  in  the  transmittal.  The 
SIAPs  contained  in  this  amendment  are 
based  on  the  criteria  contained  in  the 
United  States  Standard  for  Terminal 
Instrument  Approach  Procedures 
(TERPS).  In  developing  these  SIAPs,  the 
TERPS  criteria  were  applied  to  the 
conditions  existing  or  anticipated  at  the 
affected  airports. 

The  FAA  has  determined  through 
testing  that  current  non-localizer  type, 
non-precision  instrument  approaches 
developed  using  the  TERPs  criteria  can 
be  flown  by  aircraft  equipped  with 
Global  Positioning  System  (GPS) 
equipment.  In  consideration  of  the 
above,  the  applicable  Standard 
Instrument  Approach  Procedures 
(SIAPs)  will  be  altered  to  include  "or 
GPS"  in  the  title  without  otherwise 
reviewing  or  modifying  the  procedure. 
(Once  a  stand  alone  GPS  procedure  is 
developed,  the  procedure  title  will  be 
altered  to  remove  "or  GPS"  from  these 
non-localizer,  non-precision  instrument 
approach  procedure  titles.)  Because  of 
the  close  and  immediate  relationship 
between  these  SIAPs  and  safety  in  air 
commerce,  I  fmd  that  notice  and  public 
procedure  before  adopting  these  SIAPs 
are  impracticable  and  contrary  to  the 
public  interest  and,  where  applicable, 
that  good  cause  exists  for  making  some 
SIAPs  effective  in  less  than  30  days. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not 
"signiBcant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 


List  of  Subiects  in  14  CFR  Part  97 

Air  traffic  control.  Airports, 
Navigation  (Air). 

Issued  in  Washington,  DC  on  June  16. 
1995. 

Thomas  C  Accardi, 
Director,  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  40103.  40113.  40120, 
44701;  49  U.S.C.  106(g);  and  14  CFR 
11.49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 

§$  97.23, 97.27, 97.33  and  97.35    [Amended] 

By  amending:  §  97.23  VOR,  VOR/ 
DME,  VOR  or  TACAN.  and  VOR/DME 
or  TACAN;  §97.27  NDB,  NDB/DME; 
§97.33  RNAV  SIAPs;  and  §97.35 
COPTER  SIAPs.  identified  as  follows: 

.   .   .  Effective  SEPT  14,  1995 

Prescott,  AZ,  Ernest  A.  Love  Field, 

RNAV  or  GPS  RWY  21L,  Amdt  2A 
Prescott,  AZ.  Ernest  A.  Love  Field.  VOR 

or  GPS  RWY  11.  Amdt  1 
Fresno,  CA,  Fresno  Air  Terminal,  NDB 

or  GPS  RWY  29R,  Amdt  23 
Orland.  CA,  Haigh  Field.  VOR  or  GPS- 

A,  Amdt  5 
Oroville,  CA.  Oroville  Muni.  VOR  or 

GPS-A.  Amdt  4 
Red  Bluff,  CA,  Red  Bluff  Muni,  VOR/ 

DME  or  GPS  RWY  15,  Amdt  4 
Red  Bluff,  CA,  Red  Bluff  Muni,  VOR  or 

GPS  RWY  33,  Amdt  5 
Fort  Lauderdale,  FL,  Fort  Lauderdale/ 

Hollywood  Intl,  VOR  or  GPS  RWY 

27R,  Amdt.  lOB 
Fort  Lauderdale,  FL,  Fort  Lauderdale/ 

Hollywood  Intl,  NDB  or  GPS  RWY  13, 

Amdt.  14B 
Fort  Myers,  FL,  Page  Field,  NDB  or  GPS 

RWY  5,  Amdt  5A 
Gainesville,  FL,  Gainesville  Regional, 

RNAV  or  GPS  RWY  28,  Amdt  5 
Vero  Beach,  FL,  Vero  Beach  Muni,  VOR/ 

DME  or  GPS  RWY  29L,  Amdt  2B 
Vero  Beach,  FL,  Vero  Beach  Muni,  VOR 

or  GPS  RWY  llR,  Amdt  12A 
Greensboro.  GA.  Greene  County 

Airpark.  NDB  or  GPS-A.  Orig-A 
Macon,  GA,  Middle  Georgia  Regional, 

VOR  or  GPS  RWY  13,  Amdt  7B 


Waycross,  GA,  Waycross-Ware  County, 

VOR  or  GPS-A,  Amdt  7A 
Waycross,  GA,  Waycross-Ware  County, 

RNAV  or  GPS  RWY  18,  Amdt  4A 
Seymour,  IN,  Freeman  Muni,  NDB  or 

GPS  RWY  5,  Amdt  3 
Fort  Madison,  LA,  Fort  Madison  Muni, 

VOR/DME  RNAV  or  GPS  RWY  34, 

Amdt  4 
Rantoul,  IL,  Rantoul  National  Aviation 

Center,  VOR  or  GPS  RWY  27.  Orig 
Fort  Leavenworth.  KS.  Sherman  AAF, 

NDB  or  GPS  RWY  33,  Amdt  3A 

CANCELLED 
Fort  Leavenworth,  KS,  Sherman  AAF, 

NDB  RWY  33.  Amdt  3A 
Lamed.  KS,  Lamed-Pawnee  County, 

NDB  or  GPS  RWY  17,  Amdt  3 
Meade,  KS,  Meade  Muni,  NDB  or  GPS 

RWY  17,  Amdt  lA 
Covington,  KY,  Cincinnati/Northern 

Kentucky  bitl,  NDB  or  GPS  RWY  9, 

Amdt  13 
Covington,  KY,  Cincinnati/Northern 

Kentucky  Intl,  NDB  or  GPS  RWY  18R, 

Amdt  16 
Mayfield,  KY,  Mayfield  Graves  County, 

VOR/DME  or  GPS-A,  Amdt  7 
Mayfield,  KY,  Mayfield  Graves  County. 

VOR/DME  RNAV  or  GPS  RWY  18. 

Amdt  3 
Mount  Sterling,  KY,  Mount  Sterling- 
Montgomery  County,  NDB  or  GPS 

RWY  3.  Amdt  1 
Mount  Sterling,  KY,  Mount  Sterling- 
Montgomery  County,  NDB  or  GPS 

RWY  21.  Amdt  1 
New  Orleans.  LA.  New  Orleans  Intl 

(Moisant  Field).  NDB  or  GPS  RWY  10. 

Amdt  25A 
Ruston.  LA,  Ruston  Muni,  VOR/DME  or 

GPS-A,  Amdt  11 
Slidell,  LA,  Slidell,  NDB  or  GPS  RWY 

36,  Orig 
Menominee,  MI,  Menominee-Marinette 

Twin  County  VOR  or  GPS-A,  Amdt 

2A 
Hutchinson,  MN.  Hutchinson  Muni- 
Butler  Field,  VOR/DME  or  GPS  RWY 

33,  Amdt  2 
Hutchinson,  MN.  Hutchinson  Muni- 
Butler  Field,  NDB  or  GPS  RWY  15. 

Amdt  3 
St  Paul,  MN.  St  Paul  Downtown  Holman 

Fid.  NDB  or  GPS  RWY  30.  Amdt  7 
Winona.  MN.  Winona  Muni-Max 

Conrad  Fid.  VOR  or  GPS-A.  Amdt 

llB 
Jackson  MS,  Jackson  Intl,  NDB  or  GPS 

RWY  15L,  Amdt  4 
Mesquite,  NV,  Mesquite,  VOR/DME  or 

GPS-A.  Orig 
Sand  Springs.  OK.  William  R  Pogue 

Muni.  NDB  or  GPS  RWY  35.  Amdt  2 

CANCELLED 
Sand  Springs,  OK,  William  R.  Pogue 

Muni.  NDB  RWY  35,  Amdt  2 
West  Jefferson,  NC,  Ashe  County,  NDB 

or  GPS  RWY  27,  Orig  CANCELLED 


West  Jefferson,  NC,  Ashe  County,  NDB 

RWY  28,  Orig 
Wallops  Island,  VA,  Wallops  Flight 

Facility,  VOR/DME  or  TACAN  or  GPS 

RWY  10,  Amdt  3  CANCELLED 
Wallops  Island,  VA,  Wallops  Flight 

Facility,  VOR/DME  or  TACAN  RWY 

10,  Amdt  3 
(FR  Doc.  95-15986  Filed  6-28-95;  8:45  am) 
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Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of  changes 
occurring  in  the  National  Airspace 
System,  such  as  the  commissioning  of 
new  navigational  facilities,  addition  of 
new  obstacles,  or  changes  in  air  traffic 
requirements.  These  changes  are 
designed  to  provide  safe  and  efficient 
use  of  the  navigable  airspace  and  to 
promote  safe  flight  operations  under 
instrument  flight  rules  at  the  affected 
airports. 

DATES:  An  effective  date  for  each  SIAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1980,  and  reapproved 
as  of  January  1,  1982. 
ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination 

1.  FAA  Rules  Docket,  F/VA 
Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  IX:  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SIAP. 

For  Purchase 

Individual  SIAP  copies  may  be 
obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  or 


2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription 

Copies  of  all  SIAPs,  mailed  once 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office, 
Washington,  DC  20402. 
FOR  FURTHER  INFORMATION  CONTACT: 
Paul  J.  Best,  Flight  Procedures 
Standards  Branch  (AFS-420),  Technical 
Programs  Division,  Flight  Standards 
Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue  SW.,  Washington,  DC  20591; 
telephone  (202)  267-8277. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  of  each  SIAP  is 
contained  in  official  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  under  5 
U.S.C.  552(a),  1  CFR  part  51,  and  §97.20 
of  the  Federal  Aviation  Regulations 
(FAR).  The  applicable  FAA  Forms  are 
identified  as  FAA  Forms  8260-3,  8260- 
4,  and  8260-5.  Materials  incorporated 
by  reference  are  available  for 
examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  vert)atim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  F/VA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  is  effective 
upon  publication  of  each  separate  SIAP 
as  contained  in  the  transmittal.  Some 
SIAP  amendments  may  have  been 
previously  issued  by  the  FAA  in  a 
National  Flight  Data  Center  (FDC) 
Notice  to  Airmen  (NOT AM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 


aeronautical  charts.  The  amendments 
may  require  making  them  effective  in 
less  than  30  days.  For  the  remaining 
SIAPs,  an  effective  date  at  least  30  days 
after  publication  is  provided. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrument  Approach 
Procedures  (TERPS).  In  developing 
these  SIAPs,  the  TERPS  criteria  were 
applied  to  the  conditions  existing  or 
anticipated  at  the  affected  airports. 
Because  of  the  close  and  immediate 
relationship  between  these  SIAPs  and 
safety  in  air  commerce,  I  find  that  notice 
and  public  procedure  before  adopting 
these  SIAPs  are  impracticable  and 
contrary  to  the  public  interest  and, 
where  applicable,  that  good  cause  exists 
for  making  some  SIAPs  effective  in  less 
than  30  days. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subiects  in  14  CFR  Part  97 

Air  traffic  control,  Airports, 
Navigation  (Air). 

Issued  in  Washington.  DC  on  )une  16, 
1995. 

Thomas  C.  Accardi, 
Director.  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  40103.  40113,  40120, 
44701;  49  U.S.C.  106(g);  and  14  CFR 
11.49(b)(2). 
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2.  Part  97  is  amended  to  read  as 
follows: 

§$97.23,  97.25,  97.27,  97.29. 97.31,  97.33 
and  97.35    [Amemled] 

By  amending:  §97.23  VOR,  VOR/ 
DME.  VOR  or  TACAN,  and  VOR/DME 
or  TACAN;  §  97.25  LOC.  LOCyOME. 
LDA.  LDA/DME.  SDF.  SDF/DME; 
§97.27  NDB.  NDB/DME;  §97.29  ILS, 
ILS/DME,  ISMLS.  MLS.  MLS/DME, 
MLS/RNAV;  §97.31  RADAR  SIAPs; 
§  97.33  RNAV  SIAPs;  and  §  97.35 
COPTER  SIAPs.  identified  as  follows: 

•  •   'Effective  July  20.  1995 

Ruston.  LA.  Ruston  Muni.  VOR/DME-A. 

Amdt  11,  CANCELLED 
Minneapolis.  MN.  Minneapolis-St  Paul  Intl/ 

Wold-Chamberlain.  ILS  RWY  llL.  Amdt  3 
Minneapolis.  MN.  MinneapK)lis-St  Paul  Intl/ 

Wold-Chamberlain.  ILS  RWY  llR.  Amdt  5 
MinneapK)lis.  MN,  Minneapolis-St  Paul  Intl/ 

Wold-Chamberlain.  ILS  RWY  29L.  Amdt 

41 
MinneapKilis.  MN.  Minneapolis-St  Paul  Intl/ 

Wold-Chamberlain.  ILS  RWY  29R.  Amdt  7 
Minocqua-Woodrufr.  WI  Lakeland/Noble  F. 

Lee  Memorial  Field  LOC  RWY  36.  Orig 

•  •   '  Effective  August  17.  1995 

Sacramento.  CA.  Sacramento  Metropolitan. 

NDB  RWY  16L.  Amdt  1 
Sacramento.  CA,  Sacramento  Metropolitan, 

NDB  RWY  16R.  Amdt  10 
West  Palm  Beach.  FL.  North  Palm  Beach 

County  General  Aviation,  VOR  RWY  8R. 

Amdt  1 
Fort  Leavenworth,  KS,  Sherman  AAF.  GPS 

RWY  15,  Orig 
Fort  Leavenworth.  KS,  Sherman  /VAF.  GPS 

RWY  33.  Orig 
Plymouth.  MA.  Plymouth  Muni.  NDB  RWY 

6,  Amdt  3 
Sand  Springs.  OK,  Williams  R.  Pogue  Muni, 

GPS  RWY  35,  Orig 

•  •  *  Effective  September  14.1995 

Hampton.  GA.  Clayton  County-Tara  Field. 

GPS  RWY  24.  Orig 
Glasgow,  KY.  Glasgow  Muni,  VOR/DME  or 

GPS  RWY  7,  Amdt  6 
Glasgow,  KY,  Glasgow  Muni.  SDF  RWY  7. 

Amdt  9 
Glasgow.  KY.  Glasgow  Muni.  NDB  RWY  7. 

Amdt  10 
Bunkie.  LA.  Bunkie  Muni.  NDB  RWY  35. 

Orig 
Bay  St.  Louis,  Ms.  Stennis  Intl  GPS  Rwy  36. 

Orig 
Claremont.  NH.  Claremont  Muni.  GPS  RWY 

29.  Orig 
Morristown.  NJ.  Morristown  Muni,  ILS  RWY 

23.  Amdt  9 
Brookings.  SD.  Brookings  Muni.  VOR  or  GPS 

RWY  12,  Amdt  11 
Brookings,  SD,  Brookings  Muni.  VOR  or  GPS 

RWY  30  Amdt  10 
Brookings.  SD,  Brookings  Muni.  ILS/DME 

RWY  30.  Amdt  1 
Cleburne.  TX,  Cleburne  Muni.  VOR/DME-A 

OR  GPS.  Amdt  6 
Qebume.  TX.  Cleburne  Muni,  VOR/DME 

RNAV  OR  GPS  RWY  15.  Amdt  3 
Qebume.  TX.  Cleburne  Muni.  VOR/DME 

RNAV  OR  GPS  RWY  33.  Amdt  4 


Gillette.  WY.  Gillette-Campbell  County.  LOG/ 
DME  BC  RWY  16.  Amdt  2 

•  *  *  Effective  Upon  Publication 

Gordonsville.  VA.  Gordonsville  Muni.  NDB 

RWY  23.  Amdt  1 

Note:  The  FAA  published  an  Amendment 
in  Docket  No.  28226.  Amdt.  No.  J  665  to  Part 
97  of  the  Federal  Aviation  Regulations  (Vol 
60  FR  No.  105  Page  28532;  dated  June  1. 
1995)  under  Section  97.27  effective  20  JUL 
95.  which  is  hereby  amended  as  follows: 
Hopkinsville.  KY.  Hopkinsville-Christian 

County.  NDB  RWY  26.  Amdt  6 
should  read:  NDB  or  GPS  RWY  26.  Amdt  6 
(FR  Doc.  95-15989  Filed  6-28-95;  8:45  am) 

atLUNO  CODE  4t1»-13-M 


14  CFR  Pan  97 

[Docket  No.  28250;  Amdt  No.  1670] 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  changes  occurring  in 
the  National  Airspace  system,  such  as 
the  commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  under  instrument  flight  rules 
at  the  affected  airports. 
DATES:  An  effective  date  for  each  SLAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1980,  and  reapproved 
as  of  January  1,  1982. 
ADDRESSES:  Availability  of  matter 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SIAP. 

For  Purchase 

Individual  SIAP  copies  may  be 
obtained  from: 


1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription 

Copies  of  all  SIAPs,  mailed  once 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Documents,  US 
Government  Printing  Office, 
Washington.  DC  20402. 

FOR  FURTHER  INFORMATION  CONTACT: 
Paul  J.  Best.  Flight  Procedures 
Standards  Branch  (AFS— 420),  Technical 
Programs  Division,  Flight  Standards 
Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone  (202)  267-8277. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  on  each  SLAP  is 
contained  in  the  appropriate  FAA  Form 
8260  and  the  National  Flight  Data 
Center  (FTX;)/Permanent  (P)  Notices  to 
Airmen  (NOT AM)  which  are 
incorporated  by  reference  in  the 
amendment  under  5  U.S.C.  552(a).  1 
CFR  part  51.  and  §97.20  of  the  Federal 
Aviations  Regulations  (FAR).  Materials 
incorporated  by  reference  are  available 
for  examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SLAPs,  but  refer  to  their  graphic 
depiction  of  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SLAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SLAPs.  The  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  establishes,  amends,  suspends, 
or  revokes  SLAPs.  For  safety  tmd 
timeliness  of  change  considerations,  this 


amendment  incorporates  only  specific 
changes  contained  in  the  content  of  the 
following  FDC/P  NOTAM  for  each 
SLAP.  The  SIAP  information  in  some 
previously  designated  FDC/Temporary 
(FDC/T)  NOTAMs  is  of  such  duration  as 
to  be  permanent.  With  conversion  to 
nxyp  NOTAMs,  the  respective  FDC/T 
NOTAMs  have  been  cancelled. 

The  FDC/P  NOTAMs  for  the  SLAPs 
contained  in  this  amendment  are  based 
on  the  criteria  contained  in  the  U.S. 
Standard  for  Terminal  Instrument 
Approach  Procedures  (TERPS).  In 
developing  these  chart  changes  to  SLAPs 
by  FDC/P  NOTAMs,  the  TERPS  criteria 
were  applied  to  only  these  specific 
conditions  existing  at  the  affected 
airports.  All  SLAP  amendments  in  this 
rule  have  been  previously  issued  by  the 
FAA  in  a  National  Flight  Data  Center 
(FDC)  Notice  to  Airmen  (NOT/lM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  all  these 
SLAP  amendments  require  making  them 
effective  in  less  than  30  days. 

Further,  the  SLAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  TERPS.  Because  of  the 
close  and  immediate  relationship 
between  these  SLAPs  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedures  before  adopting  these  SLAPs 
are  impracticable  and  contrary  to  the 


public  interest  and,  where  applicable, 
that  good  cause  exists  for  making  these 
SLAPs  effective  in  less  than  30  days. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97 

Air  traffic  control.  Airports, 
Navigation  (Air). 

Issued  in  Washington.  DC  on  )une  16. 
1995. 

Thomas  C.  Accardi, 
Director.  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me.  part  97  of  the 


Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  40103,  40113.  40120. 
44701;  49  U.S.C  106(g);  and  14  CFR 
11.49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 

«  97.23.  97.25,  97.27,  97.29,  97.31. 97.33 
and  97.35    [Amended] 

By  amending:  §  97.23  VOR,  VOR/ 
DME,  VOR  or  TACAN,  and  VOR/DME 
or  TACAN;  §97.25  LOC.  LOC/DME. 
LDA,  LDA/DME.  SDF,  SDF/DME; 
§97.27  NDB,  NDB/DME;  §97.29  ILS, 
ILS/DME,  ISMLS,  MLS,  MLS/DME, 
MLS/RNAV;  §97.31  RADAR  SLAPs; 
§  97.33  RNAV  SLAPs;  and  §  97.35 
COPTER  SLAPs,  identified  as  follows: 

.  .  .  Effective  Upon  Publication 


FDC  Date 


06/01/95 


06/01/95  .... 
06/01/95  .... 
06/01/95  .... 
06/02/95  ... 
06/05/95  ... 
06/06/94  ... 
06/08«5  ... 


State 


GA 


NO 

TN 

TN 

CA 

VA 

ID 

NM 


City 
Toccoa 

Morgarrton 

Gallatin „ 

Gallatin 

Napa  

Bridgewater 

Boise 

Roswell  


Airport 
Toccoa  RG  Letoumeau  Field 

Morganton-Lenoir 

Sumner  County  Regional 

Sumner  County  Regional 

Napa  County  

Bridgewater  Airpark 

Boise  Air  Terminal  (Gowen  Field) 
Roswell  Industrial  Air  Center  


FDC  No. 


FDC  5/2431 


FDC5«450 
FDC  5/2437 
FDC  5/2438 
FDC  5/2462 
FDC  5/2544 
FDC  5/2550 
FDC  5/2593 


SIAP 


5/ 


VOR/DME     OR     GPS     RWY     2 

ORIG... 
NOTAM  putjiished  in  TL95-13 

2531  should  t>e  5/2431 
NDB  OR  GPS  RWY  3  AMDT  4... 
NDB  OR  GPS  RWY  35  AMDT  1., 
VOR/DME  OR  GPS-A  AMDT  1... 
LOC  RWY  36L  AMDT  2A... 
NDB  OR  GPS-A  AMDT  4... 
ILS  RWY  10R.  AMDT8... 
LOC  BC  RWY  3  AMDT  8... 


Napa 

Napa  County 

California 

LOC  RWY  36L  AMDT  2A... 

FDC  Date:  06/02/95 

FDC  5/2462/APC/  H/P  NAPA  COUNTY, 
NAPA.  CA.  LOC  RWY  36L  AMDT 
2A...CHANGE  ALL  REFERENCES  TO 
LYLLY  OM/INT  TO  LYLLY  INT.  THIS  IS 
LOC  RWY  36L  AMDT  28. 

Toccoa 

Toccoa  RG  Letourneau  Field 

Georgia 

VOR/DME  OR  GPS  RWY  2  ORIG... 
FDC  Date:  06/01/95 


NOTAM  published  in  TL95-13  5/2531 
should  be  5/2431 

FDC  5/2431/TOC/  Fl/P  TOCCOA  RG 
LETOURNEAU  FIELD.  TOCCOA.  GA. 
VOR/DME  OR  GPS  RWY  2  ORIG...DELETE 
TERMINAL  ROUTE  AHN  VORTAC  TO 
TESLY  TOC  12.5  DME.  THIS  BECOMES 
VOR/DME  OR  GPS  RWY  2  ORIG- A. 

Boise 

Boise  Air  Terminal  (Gowen  Field) 

Idaho 

ILS  RWY  lOR.  AMDT  8... 

FDC  Date:  06/06/94 

FDC  5/2550/BOI/  H/P  BOISE  AIR 

TERMINAL  (GOWEN  FIELD).  BOISE.  ID. 

ILS  RWY  lOR.  AMDT  8...DELETE  INITIAL 


SEGMENT...  PARMO  INT.  1-BOI  29.4  DME 
TO  USTIK  LOM.  I-BOI  5.4  DME.  /VDD 
NOTE...  RADAR  REQUIRED.  THIS 
BECOMES  ILS  RWY  lOR.  AMDT  8A. 

Morganton 

Morganton-Lenoir 
North  Carolina 

NDB  OR  GPS  RWY  3  AMDT  4... 

FDG  Date:  06/01/95 

FDC  5/2450/MRN/  FUP  MORGANTON- 
LENOIR.  MORGANTON.  NC  NDB  OR  GPS 
RWY  3  AMDT  4...DELETE  HICKORY 
ALSTG  MNMS.  DELETE  NOTE...OBTAIN 
LOCAL  ALSTG. THRU...  HICKORY 
ALSTG  MNMS.  ADD  NOTE...OBTAIN 
LOCAL  ALSTG  ON  CTAF;  WHEN  NOT 
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RECEIVED  USE  WILKES  COUNTY  ALSTG 
AND  INCREASE  ALL  MDAS  240  FEET 
AND  ALL  VIS  3/4  MILE.  THIS  BECOMES 
NDB  OR  GPS  RWY  3  AMDT  4A. 

Roswell 

Roswell  Industrial  Air  Center 
New  Mexico 

LOG  EC  RWY  3  AMDT  8... 

FDC  Date:  06/08/95 

FDC  5/2593/ROW/  FI/P  ROSWELL 
INDUSTRIAL  AIR  CENTER,  ROSWELL, 
NM.  LOC  BC  RWY  3  AMDT  8...ALTN 
MNMS  /ILS  &  LOC/STANDARD-NA 
WHEN  CONTROL  TOWER  CLOSED.  THIS 
IS  LOC  BC  RWY  3  AMDT  8A. 

Gallatin 

Sumner  County  Regional 
Tennessee 

NDB  OR  GPS  RWY  35  AMDT  1... 

FDC  Date:  06/01/95 

FDC  5/2437/M33/  FI/P  SUMNER  COUNTY 
REGIONAL,  GALLATIN,  TN.  NDB  OR  GPS 
RWY  35  AMDT  1...CHANGE  NOTE  TO 
READ...  IF  LOCAL  ALSTG  NOT  RECHVED 
USE  NASHVILLE  ALSTG  AND  INCREASE 
ALL  MDAS  40  FEET.  THIS  BECOMES 
NDB  OR  GPS  RWY  35  AMDT  lA. 

Gallatin 

Sumner  County  Regional 
Tennessee 

VOR/DME  OR  GPS- A  AMDT  1... 

FDC  Date:  06/01/95 

FDC  5/2438/M33/  FI/P  SUMNER  COUNTY 
REGIONAL,  GALLATIN,  TN.  VOR/DME 
OR  GPS-A  AMDT  1... CHANGE  NOTE  TO 
READ. IF  LOCAL  ALSTG  NOT  RECEIVED 
USE  NASHVILLE  ALSTG  AND  INCREASE 
ALL  MDAS  60  FEET.  THIS  BECOMES 
VOR/DME  OR  GPS-A  AMDT  1  A. 

Bridgewater 

Bridgewater  Airpark 

Virginia 

NDB  OR  GPS-A  AMDT  4... 

FDC  Date:  06/05/95 

FDC  5/2544/VBW/  FI/P  BRIDGEWATER 

AIRPARK.  BRIDGEWATER,  VA.  NDB  OR 

GPS-A  AMDT  4. ..DELETE  NOTE... 

PROCEDURE  NOT  AUTHORIZED  AT 

NIGHT  EXCEPT  BY  PRIOR 

ARRANGEMENT  FOR  RUNWAY  LIGHT. 

THIS  IS  NDB  OR  GPS-A  AMDT  4A. 
|FR  Doc.  95-15988  Filed  6-28-95;  8:45  am) 

8ILUNG  CODE  4910-13-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

14  CFR  Part  1273 

Grants  and  Cooperative  Agreements  to 
State  and  Local  Governments 

AGENCY:  Office  of  Procurement,  Contract 
Management  Division,  National 
Aeronautics  and  Space  Administration 
(NASA). 


ACTION:  Interim  rule. 


SUMMARY:  This  interim  rule  is  NASA's 
adoption  of  the  Common  Rule,  under 
Office  of  Management  and  Budget 
Circular  No.  A-102.  on  grants  and 
cooperative  agreements  to  state  and 
local  governments. 
DATES:  This  rule  is  effective  July  31, 
1995.  Comments  must  be  received  on  or 
before  August  28, 1995. 
ADDRESSEES:  Submit  comments  to  Rich 
Kail,  Contract  Management  Division 
(Code  HK),  Office  of  Procurement, 
NASA  Headquarters,  Washington,  DC 
20546.  Comments  on  the  paperwork 
burden  should  also  be  addressed  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Attention:  Desk  Officer  for 
NASA,  Washington,  EX:  20503. 
FOR  FURTHER  INFORMATION  CONTACT:  Rich 
Kail,  (202)  358-0459. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  NASA  Research  Grant  Handbook 
(14  CFR  part  1260)  is  the  current 
governing  rule  for  NASA  research  grants 
and  cooperative  agreements.  It  does  not 
address  all  types  of  NASA  grants  and 
cooperative  agreements.  NASA  intends 
to  issue  regulations  on  all  its  grant 
programs  thru  new  CFR  parts.  These 
regulations  will  cover  grants  and 
cooperative  agreements  with  state  and 
local  governments,  grants  and 
cooperative  agreements  with 
educational  institutions  and  other 
nonprofit  organizations,  and  cooperative 
agreements  with  commercial  firms. 

At  this  time  it  is  our  intention  to 
adopt  the  Common  Rule  as  it  applies 
under  OMB  Circular  No.  A-102.  This 
rule  is  adopted  as  an  interim  rule  so  that 
it  may  be  used  immediately.  The 
Common  Rule  has  already  undergone 
public  comment  and  NASA  is  not 
making  significant  changes.  NASA's 
interim  rule  is  the  same  as  the  common 
rule  adopted  by  other  agencies,  for 
example,  the  National  Science 
Foundation  at  45  CFR  part  602,  except 
that  the  following  corrections  have  been 
made:  (1)  In  §  1273.3,  the  definition  of 
"share"  has  been  corrected  by  removing 
the  phrase  "to  which  the  acquisition 
costs  under  the  grant";  (2)  in 
§  1273.21(e),  the  phrase  "provide  cash 
or  a  working  capital  advance  basis"  in 
the  first  sentence  has  been  changed  to 
"provide  cash  on  a  working  capital 
advance  basis";  (3)  in  §  1273.30(f), 
"budget  formal"  has  been  changed  to 
"budget  format";  (4)  in  §  1273.32(g), 
"third  part"  has  been  changed  to  "third 
party";  (5)  in  §  1273.36(d)(2)(i)(B). 
"compete  effectively  and  for  the 
business"  has  been  changed  to 


"compete  effectively  for  the  business"; 
and  (6)  in  §  1273.42(f),  "records  Unless 
required"  has  been  changed  to  "records 
unless  required". 

Regulatory  Flexibility  Act 

NASA  certifies  that  this  regulation 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.). 

Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  interim  rule  have 
been  submitted  to  the  Office  of 
Management  and  Budget  for  review 
under  44  U.S.C.  3504(h).  The  Common 
Rule  as  adopted  by  NASA  requires 
certain  reporting  and  recordkeeping  of 
states  and  local  governments  in  order  to 
determine  eligibility  for  selection  and 
compliance  with  the  rule.  The  estimated 
total  annual  reporting  and 
recordkeeping  burden  is  1180  hours. 
The  estimated  average  burden  hours  per 
response  is  7  hours.  The  rule  proposes 
quarterly  financial  reporting  and  annual 
reporting  for  property  and  technical 
results.  Other  reports  are  required  at  the 
conclusion  of  the  agreement  or  the 
occurrence  of  other  events.  The 
estimated  number  of  likely  respondents 
is  30  organizations  submitting  proposals 
per  year  resulting  in  the  award  of  10 
grants  per  year. 

List  of  Subjects  in  14  CFR  Part  1273. 

Grant  programs.  Intergovernmental 
relations. 
Tom  Luedtke, 

Deputy  Associate  Administrator  for 
Procurement. 

Accordingly,  14  CFR  part  1273  is 
added  to  read  as  follows: 

PART  1273— UNIFORM 
ADMINISTRATIVE  REQUIREMENTS 
FOR  GRANTS  AND  COOPERATIVE 
AGREEMENTS  TO  STATE  AND  LOCAL 
GOVERNMENTS 

Subpart  A — General 

Sec. 

1273.1  Purpose  and  scop>e  of  this  [>art. 

1273.2  Scope  of  subpart. 

1273.3  Definitions. 

1273.4  Applicability. 

1273.5  E^ect  on  other  issuances. 

1273.6  Additions  and  exceptions. 

Subpart  B — Pre-Award  Requirements 

1273.10  Forms  for  applying  for  grants. 

1273.11  State  plans. 

1273.12  Special  grant  or  subgrant 
conditions  for  "high-risk"  grantees. 


Sut>part  C — Post-Award  Requirements 
Financial  Administration 

1273.20  Standards  for  financial 
management  systems. 

1273.21  Payment. 

1273.22  Allowable  costs. 

1273.23  Period  of  availability  of  funds. 

1 273. 24  Match  ing  or  cost  sharing. 

1273.25  Program  income. 

1273.26  Non-Federal  audit. 

Changes,  Property,  and  Subawards 

1273.30  Changes. 

1273.31  Real  property. 

1273.32  Equipment. 

1273.33  Supplies. 

1273.34  Copyrights. 

1273.35  Subawards  to  debarred  and 
suspended  parties. 

1273.36  Procurement. 

1273.37  Subgrants. 

Reports,  Records,  Retention,  and 
Enforcement  -d^' 

1273.40  Monitoring  and  reporting  program 
performance. 

1273.41  Financial  reporting. 

1273.42  Retention  and  access  requirements 
for  records. 

1273.43  Enforcement. 

1273.44  Termination  for  convenience. 

Subpart  D — After-the-Qrant  Requirements 

1273.50  Closeout. 

1273.51  Later  disallowances  and 
adjustments. 

1273.52  Collection  of  amounts  due. 

Subpart  E — Entitlements  (Reserved) 

Authority:  31  U.S.C.  6301  to  6308;  42 
U.S.C.  245r.  et  seq. 

Subpart  A — General 

§1273.1    Purpose  and  scope  of  this  part 

This  subpart  establishes  uniform 
administrative  rules  for  Federal  grants 
and  cooperative  agreements  and 
subawards  to  State,  local  and  Indian 
tribal  governments. 

§  1 273.2    Scope  of  subpart 

This  subpart  contains  general  rules 
pertaining  to  this  part  and  procedures 
for  control  of  exceptions  from  this  part. 

§1273.3    Definitions. 

As  used  in  this  part: 

Accrued  expenditures  mean  the 
charges  incurred  by  the  graiitee  during 
a  given  period  requiring  the  provision  of 
funds  for: 

(1)  Goods  and  other  tangible  property 
received; 

(2)  Services  performed  by  employees, 
contractors,  subgrantees,  subcontractors, 
and  other  payees;  and 

(3)  Other  amounts  becoming  owed* 
under  programs  for  which  no  current 
services  or  performance  is  required, 
such  as  annuities,  insurance  claims,  and 
other  benefit  payments. 

Accrued  income  means  the  sum  of: 


(1)  Earnings  during  a  given  period 
from  services  performed  by  the  grantee 
and  goods  and  other  tangible  property 
delivered  to  purchasers,  and 

(2)  Amounts  becoming  owed  to  the 
grantee  for  which  no  ciurent  services  or 
performance  is  required  by  the  grantee. 

Acquisition  cost  of  an  item  of 
purchased  equipment  means  the  net 
invoice  unit  price  of  the  property 
including  the  cost  of  modifications, 
attachments,  accessories,  or  auxiliary 
apparatus  necessary  to  make  the 
prop>erty  usable  for  the  purpose  for 
which  it  was  acquired.  Other  charges 
such  as  the  cost  of  installation, 
transportation,  taxes,  duty  or  protective 
in-transit  insurance,  shall  be  included 
or  excluded  from  the  unit  acquisition 
cost  in  accordance  with  the  grantee's 
regular  accounting  practices. 

Administrative  requirements  mean 
those  matters  common  to  grants  in 
general,  such  as  financial  management, 
kinds  and  frequency  of  reports,  and 
retention  of  records.  These  are 
distinguished  from  "programmatic" 
requirements,  which  concern  matters 
that  can  be  treated  only  on  a  program- 
by-program  or  grant-by-grant  basis,  such 
as  kinds  of  activities  that  can  be 
supported  by  grants  under  a  particular 
program. 

Awarding  agency  means: 

(1)  With  respect  to  a  grant,  the  Federal 
agency,  and 

(2)  With  respect  to  a  subgrant,  the 
party  that  awarded  the  sut^rant. 

Cash  contributions  means  the 
grantee's  cash  outlay,  including  the 
outlay  of  money  contributed  to  the 
grantee  or  subgrantee  by  other  public 
agencies  and  institutions,  and  private 
organizations  and  individuals.  When 
authorized  by  Federal  legislation. 
Federal  funds  received  from  other 
assistance  agreements  may  be 
considered  as  grantee  or  subgrantee  cash 
contributions. 

Contract  means  (except  as  used  in  the 
definitions  for  "grant"  and  "subgrant" 
in  this  section  and  except  where 
qualified  by  "Federal")  a  procurement 
contract  under  a  grant  or  subgrant,  and 
means  a  procurement  subcontract  under 
a  contract. 

Cost  sharing  or  matching  means  the 
value  of  the  third  party  in-kind 
contributions  and  the  portion  of  the 
costs  of  a  federally  assisted  project  or 
program  not  borne  by  the  Federal 
Government. 

Cost-type  contract  means  a  contract  or 
subcontract  under  a  grant  in  which  the 
contractor  or  subcontractor  is  paid  on 
the  basis  of  the  costs  it  incurs,  with  or    - 
without  a  fee. 

Equipment  means  tangible, 
nonexpendable,  j)ersonal  projjerty 


having  a  useful  life  of  more  than  one 
year  and  an  acquisition  cost  of  $5,000  or 
more  per  unit.  A  grantee  may  use  its 
own  definition  of  equipment  provided 
that  such  definition  would  at  least 
include  all  equipment  defined  above. 
Expenditure  report  means: 

(1)  For  nonconstruction  grants,  the 
SF-26S  "Financial  Status  Report"  (or 
other  equivalent  report); 

(2)  For  construction  grants,  the  SF- 
271  "Outlay  Report  and  Request  for 
Reimbursement"  (or  other  equivalent 
report). 

Federally  recognized  Indian  tribal 
government  means  the  governing  body 
or  a  governmental  agency  of  any  Indian 
tribe,  band,  nation,  or  other  organized 
group  or  community  (including  any 
Native  village  as  defined  in  section  3  of 
the  Alaska  Native  Claims  Settlement 
Act.  85  Stat.  688)  certified  by  the 
Secretary  of  the  Interior  as  eligible  for 
the  special  programs  and  services 
provided  by  him  through  the  Bureau  of 
Indian  Affairs. 

Government  means  a  State  or  local 
government  or  a  federally  recognized 
Indian  tribal  government. 

Grant  means  an  award  of  financial 
assistance,  including  cooperative 
agreements,  in  the  form  of  money,  or 
property  in  lieu  of  money,  by  the 
Federal  Government  to  an  eligible 
grantee.  The  term  does  not  include 
technical  assistance  which  provides 
services  instead  of  money,  or  other 
assistance  in  the  form  of  revenue 
sharing,  loans,  loan  guarantees,  interest 
subsidies,  insurance,  or  direct 
appropriations.  Also,  the  term  does  not 
include  assistance,  such  as  a  fellowship 
or  other  lump  sum  award,  which  the 
grantee  is  not  required  to  account  for. 

Grantee  means  the  government  to 
which  a  grant  is  awarded  and  which  is 
accountable  for  the  use  of  the  funds 
provided.  The  grantee  is  the  entire  legal 
entity  even  if  only  a  particular 
component  of  the  entity  is  designated  in 
the  grant  award  document. 

Local  government  means  a  county, 
municipality,  city,  town,  township, 
local  public  authority  (including  any 
public  and  Indian  housing  agency  under 
the  United  States  Housing  Act  of  1937) 
school  district,  special  district, 
intrastate  district,  council  of 
governments  (whether  or  not 
incorporated  as  a  nonprofit  corporation 
under  state  law),  any  other  regional  or 
interstate  government  entity,  or  any 
agency  or  instrumentality  of  a  local 
government. 

Obligations  means  the  amounts  of 
orders  placed,  contracts  and  subgrants 
awarded,  goods  and  services  received, 
and  similar  transactions  during  a  given 
period  that  will  require  payment  by  the 
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grantee  during  the  same  or  a  future 
period. 

OMB  means  the  United  States  Office 
of  Management  and  Budget. 

Outlays  (expenditures)  mean  charges 
made  to  the  project  or  program.  They 
may  be  reported  on  a  cash  or  accrual 
basis.  For  reports  prepared  on  a  cash 
basis,  outlays  are  the  sum  of  actual  cash 
disbursement  for  direct  charges  for 
goods  and  services,  the  amount  of 
indirect  expense  incurred,  the  value  of 
in-kind  contributions  applied,  and  the 
amount  of  cash  advances  and  payments 
made  to  contractors  and  subgrantees. 
For  reports  prepared  on  an  accrued 
expenditure  basis,  outlays  are  the  sum 
of  actual  cash  disbursements,  the 
amount  of  indirect  expense  incurred, 
the  value  of  inkind  contributions 
applied,  and  the  new  increase  (or 
decrease)  in  the  amounts  owed  by  the 
grantee  for  goods  and  other  property 
received,  for  services  performed  by 
employees,  contractors,  subgrantees, 
subcontractors,  and  other  payees,  and 
other  amounts  becoming  owed  under 
programs  for  which  no  current  services 
or  performance  are  required,  such  as 
annuities,  insurance  claims,  and  other 
benefit  payments. 

Percentage  of  completion  method 
refers  to  a  system  under  which 
payments  are  made  for  construction 
work  according  to  the  percentage  of 
completion  of  the  work,  rather  than  to 
the  grantee's  cost  incurred. 

Prior  approval  means  documentation 
evidencing  consent  prior  to  incurring 
specific  cost. 

Real  property  means  land,  including 
land  improvements,  structures  and 
appurtenances  thereto,  excluding 
movable  machinery  and  equipment. 

Share,  when  referring  to  the  awarding 
agency's  portion  of  real  property, 
equipment  or  supplies,  means  the  same 
percentage  as  the  awarding  agency's 
portion  of  the  acquiring  party's  total 
costs  under  the  grant  to  which  the 
acquisition  cost  of  the  property  was 
charged.  Only  costs  are  to  be  counted — 
not  the  value  of  third-party  in-kind 
contributions. 

State  means  any  of  the  several  States 
of  the  United  States,  the  District  of 
Columbia,  the  Commonwealth  of  Puerto 
Rico,  any  territory  or  possession  of  the 
United  States,  or  any  agency  or 
instrumentality  of  a  State  exclusive  of 
local  governments.  The  term  does  not 
include  any  public  and  Indian  housing 
agency  under  United  States  Housing  Act 
of  1937. 

Subgrant  means  an  award  of  financial 
assistance  in  the  form  of  money,  or 
property  in  lieu  of  money,  made  under 
a  grant  by  a  grantee  to  an  eligible 
subgrantee.  The  term  includes  financial 


assistance  when  provided  by 
contractual  legal  agreement,  but  does 
not  include  procurement  purchases,  nor 
does  it  include  any  form  of  assistance 
which  is  excluded  from  the  definition  of 
"grant"  in  this  subpart. 

Subgrantee  means  the  government  or 
other  legal  entity  to  which  a  subgrant  is 
awarded  and  which  is  accountable  to 
the  grantee  for  the  use  of  the  funds 
provided. 

Supplies  means  all  tangible  personal 
property  other  than  "equipment"  as 
defined  in  this  part. 

Suspension  means  depending  on  the 
context,  either 

(1)  Temporary  withdrawal  of  the 
authority  to  obligate  grant  funds 
pending  corrective  action  by  the  grantee 
or  subgrantee  or  a  decision  to  terminate 
the  grant;  or 

(2)  An  action  taken  by  a  suspending 
official  in  accordance  with  agency 
regulations  implementing  E.O.  12549  to 
immediately  exclude  a  person  from 
participating  in  grant  transactions  for  a 
period,  pending  completion  of  an 
investigation  and  such  legal  or 
debarment  proceedings  as  may  ensue. 

Termination  means  permanent 
withdrawal  of  the  authority  to  obligate 
previously-awarded  grant  funds  before 
that  authority  would  otherwise  expire.  It 
also  means  the  voluntary 
relinquishment  of  that  authority  by  the 
grantee  or  subgrantee.  "Termination" 
does  not  include: 

(1)  Withdrawal  of  funds  awarded  on 
the  basis  of  the  grantee's  underestimate 
of  the  unobligated  balance  in  a  prior 
period; 

(2)  Withdrawal  of  the  unobligated 
balance  as  of  the  expiration  of  a  grant; 

(3)  Refusal  to  extend  a  grant  or  award 
additional  funds,  to  make  a  competing 
or  noncompeting  continuation,  renewal, 
extension,  or  supplemental  award;  or 

(4)  Voiding  of^a  grant  upon 
determination  that  the  award  was 
obtained  fraudulently,  or  was  otherwise 
illegal  or  invalid  from  inception. 

Terms  of  a  grant  or  subgrant  mean  all 
requirements  of  the  grant  or  subgrant, 
whether  in  statute,  regulations,  or  the 
award  document. 

Third  party  in-kind  contributions 
mean  property  or  services  which  benefit 
a  federally  assisted  project  or  program 
and  which  are  contributed  by  non- 
Federal  third  parties  without  charge  to 
the  grantee,  or  a  cost-type  contractor 
under  the  grant  agreement. 

Unliquidated  ohiigations  for  reports 
prepared  on  a  cash  basis  mean  the 
amount  of  obligations  incurred  by  the 
grantee  that  has  not  been  paid.  For 
reports  prepared  on  an  accrued 
expenditure  basis,  they  represent  the 
amount  of  obligations  incurred  by  the 


grantee  for  which  an  outlay  has  not  been 
recorded. 

Unobligated  balance  means  the 
portion  of  the  funds  authorized  by  the 
Federal  agency  that  has  not  been 
obligated  by  the  grantee  and  is 
determined  by  deducting  the 
cumulative  obligations  fi-om  the 
cumulative  funds  authorized. 

§1273.4    Applicability. 

(a)  General.  Subparts  A  through  D  of 
this  part  apply  to  all  grants  and 
subgrants  to  governments*  except  where 
inconsistent  with  Federal  statutes  or 
with  regulations  authorized  in 
accordance  with  the  exception 
provision  of  §  1273.6  or: 

(1)  Grants  and  subgrants  to  State  and 
local  institutions  of  higher  education  or 
State  and  local  hospitals. 

(2)  The  block  grants  authorized  by  the 
Omnibus  Budget  Reconciliation  Act  of 
1981  (Community  Services;  Preventive 
Health  and  Health  Services;  Alcohol, 
Drug  Abuse,  and  Mental  Health 
Services;  Maternal  and  Child  Health 
Services;  Social  Services;  Low-Income 
Home  Energy  Assistance;  States' 
Program  of  Community  Development 
Block  Grants  for  Small  Cities;  and 
Elementary  and  Secondary  Education 
other  than  programs  administered  by 
the  Secretary  of  Education  under  Title 
V,  Subtitle  D,  Chapter  2,  Section  583— 
the  Secretary's  discretionary  grant 
program)  and  titles  I-III  of  the  Job 
Training  Partnership  Act  of  1982  and 
under  the  Public  Health  Services  Act 
(Section  1921),  Alcohol  and  Drug  Abuse 
Treatment  and  Rehabilitation  Block 
Grant  and  Part  C  of  title  V,  Mental 
Health  Service  for  the  Homeless  Block 
Grant). 

(3)  Entitlement  grants  to  carry  out  the 
following  programs  of  the  Social 
Security  Act: 

(i)  Aid  to  Needy  Families  with 
Dependent  Children  (Title  FV-A  of  the 
Act,  not  including  the  Work  Incentive 
Program  (WIN)  authorized  by  section 
402(a)19(G);  HHS  grants  for  WIN  are 
subject  to  this  part); 

(ii)  Child  Support  Enforcement  and 
Establishment  of  Paternity  (Title  IV-D  of 
the  Act); 

(iii)  Foster  Care  and  Adoption 
Assistance  (Title  IV-E  of  the  Act); 

(iv)  Aid  to  the  Aged,  Blind,  and 
Disabled  (Titles  I,  X,  XIV,  and  XVI- 
AABD  of  the  Act);  and 

(v)  Medical  Assistance  (Medicaid) 
(Tftle  XIX  of  the  Act)  not  including  the 
State  Medicaid  Fraud  Control  program 
authorized  by  section  1903(a)(6)(B). 

(4)  Entitlement  grants  under  the 
following  programs  of  The  National 
School  Lunch  Act: 


(i)  School  Lunch  (section  4  of  the 
Act), 

(ii)  Commodity  Assistance  (section  6 
of  the  Act), 

(iii)  Special  Meal  Assistance  (section 
11  of  the  Act), 

(iv)  Summer  Food  Service  for 
Children  (section  13  of  the  Act),  and 

(v)  Child  Care  Food  Program  (section 
17  of  the  Act). 

(5)  Entitlement  grants  under  the 
following  programs  of  The  Child 
Nutrition  Act  of  1966: 

(i)  Special  Milk  (section  3  of  the  Act), 
and 

(ii)  School  Breakfast  (section  4  of  the 
Act). 

(6)  Entitlement  grants  for  State 
Administrative  expenses  under  The 
Food  Stamp  Act  of  1977  (section  16  of 
the  Act). 

(7)  A  grant  for  an  experimental,  pilot, 
or  demonstration  project  that  is  also 
supported  by  a  grant  listed  in  paragraph 
(a)(3)  of  this  section; 

(8)  Grant  funds  awarded  under 
subsection  412(e)  of  the  Immigration 
and  Nationality  Act  (8  U.S.C.  1522(e)) 
and  subsection  501(a)  of  the  Refugee 
Education  Assistance  Act  of  1980  (Pub. 
L.  96-422,  94  Stat.  1809),  for  cash 
assistance,  medical  assistance,  and 
supplemental  security  income  benefits 
to  refugees  and  entrants  and  the 
administrative  costs  of  providing  the 
assistance  and  benefits; 

(9)  Grants  to  local  education  agencies 
under  20  U.S.C.  236  through  241-l(a). 
and  242  through  244  (portions  of  the 
Impact  Aid  program),  except  for  20 
U.S.C.  238(d)(2)(c)  and  240(f) 
(Entitlement  Increase  for  Handicapped 
Children);  and 

(10)  Payments  under  the  Veterans 
Administration's  State  Home  Per  Diem 
Program  (38  U.S.C.  641(a)). 

(b)  Entitlement  programs.  Entitlement 
programs  enumerated  above  in 
§  1273.4(a)(3)  through  (8)  are  subject  to 
subpart  E. 

§  1 273.5    Effect  on  other  issuances. 

All  other  grants  administration 
provisions  of  codified  program 
regulations,  program  manuals, 
handbooks  and  other  nonregulatory 
materials  which  are  inconsistent  with 
this  part  are  superseded,  except  to  the 
extent  they  are  required  by  statute,  or 
authorized  in  accordance  with  the 
exception  provision  in  §  1273.6. 

§  1 273.6    Additions  and  exceptions. 

(a)  For  classes  of  grants  and  grantees 
subject  to  this  part,  Federal  agencies 
may  not  impose  additional 
administrative  requirements  except  in 
codified  regulations  published  in  the 
Federal  Register. 


(b)  Exceptions  for  classes  of  grants  or 
grantees  may  be  authorized  only  by 
OMB. 

(c)  Exceptions  on  a  case-by-case  basis 
and  for  subgrantees  may  be  authorized 
by  the  affected  Federal  agencies. 

Subpaii  B — Pre-Awai^  Requii'enients 

§1273.10    Forms  for  applying  for  grants. 

(a)  Scope.  (1)  This  section  prescribes 
forms  and  instructions  to  be  used  by 
governmental  organizations  (except 
hospitals  and  institutions  of  higher 
education  operated  by  a  government)  in 
applying  for  grants.  This  section  is  not 
applicable,  however,  to  formula  grant 
programs  which  do  not  require 
applicants  to  apply  for  funds  on  a 
project  basis. 

(2)  This  section  applies  only  to 
applications  to  Federal  agencies  for 
grants,  and  is  not  required  to  be  applied 
by  grantees  in  dealing  with  applicants 
for  subgrants.  However,  grantees  are 
encouraged  to  avoid  more  detailed  or 
burdensome  application  requirements 
for  subgrants. 

(b)  Authorized  forms  and  instructions 
for  governmental  organizations.  (1)  In 
applying  for  grants,  applicants  shall 
only  use  standard  application  forms  or 
those  prescribed  by  the  granting  agency 
with  the  approval  of  OMB  under  the 
Paperwork  Reduction  Act  of  1980. 

(2)  Applicants  are  not  required  to 
submit  more  than  the  original  and  two 
copies  of  preapplications  or 
applications. 

(3)  Applicants  must  follow  all 
applicable  instructions  that  bear  OMB 
clearance  numbers.  Federal  agencies 
may  specify  and  describe  the  programs, 
functions,  or  activities  that  will  be  used 
to  plan,  budget,  and  evaluate  the  work 
under  a  grant.  Other  supplementary 
instructions  may  be  issued  only  with 
the  approval  of  OMB  to  the  extent 
required  under  the  Paperwork 
Reduction  Act  of  1980.  For  any  standard 
form,  except  the  SF-424  factsheet. 
Federal  agencies  may  shade  out  or 
instruct  the  applicant  to  disregard  any 
line  item  that  is  not  needed. 

(4)  When  a  grantee  applies  for 
additional  funding  (such  as  a 
continuation  or  supplemental  award)  or 
amends  a  previously  submitted 
application,  only  the  affected  pages 
need  be  submitted.  Previously 
submitted  pages  with  information  that  is 
still  current  need  not  be  resubmitted, 

§1273.11    State  plans. 

(a)  Scope.  The  statutes  for  some 
programs  require  States  to  submit  plans 
before  receiving  grants.  Under 
regulations  implementing  Executive 
Order  12372,  "Intergovernmental 


Review  of  Federal  Programs,"  States  are 
allowed  to  simplify,  consolidate  and 
substitute  plans.  This  section  contains 
additional  provisions  for  plans  that  are 
subject  to  regulations  implementing  the 
Executive  Order. 

(b)  Requirements.  A  Slate  need  meet 
only  Federal  administrative  or 
programmatic  requirements  for  a  plan 
that  are  in  statutes  or  codified 
regulations. 

(c)  Assurances.  In  each  plan  the  State 
will  include  an  assurance  that  the  State 
shall  comply  with  all  applicable  Federal 
statutes  and  regulations  in  effect  with 
respect  to  the  periods  for  which  it 
receives  grant  funding.  For  this 
assurance  and  other  assurances  required 
in  the  plan,  the  State  may: 

(1)  Cite  by  number  the  statutory  or 
regulatory  provisions  requiring  the 
assurances  and  affirm  that  it  gives  the 
assurances  required  by  those  provisions, 

(2)  Repeat  the  assurance  language  in 
the  statutes  or  regulations,  or 

(3)  E)evelop  its  own  language  to  the 
extent  permitted  by  law. 

(d)  Amendments.  A  State  will  amend 
a  plan  whenever  necessary  to  reflect: 

(1)  New  or  revised  Federal  statutes  or 
regulations;  or 

(2)  A  material  change  in  any  State 
law.  organization,  policy,  or  State 
agency  operation.  "The  State  will  obtain 
approval  for  the  amendment  and  its 
effective  date  but  need  submit  for 
approval  only  the  amended  portions  of 
the  plan. 

§  1273.12    Special  grant  or  sut>grant 
conditions  for  "high-risk"  grantees. 

(a)  A  grantee  or  subgrantee  may  be 
considered  "high  risk"  if  an  awarding 
agency  determines  that  a  grantee  or 
subgrantee: 

(1)  Has  a  history  of  unsatisfactory 
performance,  or 

(2)  Is  not  financially  stable,  or 

(3)  Has  a  management  system  which 
does  not  meet  the  management 
standards  set  forth  in  this  part,  or 

(4)  Has  not  conformed  to  terms  and 
conditions  of  previous  awards,  or 

(5)  Is  otherwise  not  responsible;  and 
if  the  awarding  agency  determines  that 
an  award  will  be  made,  special 
conditions  and/or  restrictions  shall 
correspond  to  the  high  risk  condition 
and  shall  be  included  in  the  award. 

(b)  Special  conditions  or  restrictions 
may  include: 

(1)  Payment  on  a  reimbursement 
basis; 

(2)  Withholding  authority  to  proceed 
to  the  next  phase  until  receipt  of 
evidence  of  acceptable  performance 
within  a  given  funding  period; 

(3)  Requiring  additional,  more 
detailed  financial  reports; 
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(4)  Additional  project  monitoring; 

(5)  Requiring  the  grantee  or 
subgrantee  to  obtain  technical  or 
management  assistance:  or 

(6)  Establishing  additional  prior 
approvals. 

(c)  If  an  awarding  agency  decides  to 
impose  such  conditions,  the  awarding 
official  will  notify  the  grantee  or 
subgrantee  as  early  as  possible,  in 
writing,  of: 

(1)  The  nature  of  the  special 
conditions/restrictions; 

(2)  The  reason(s}  for  imposing  them; 

(3)  The  corrective  actions  which  must 
be  taken  before  they  will  be  removed 
and  the  time  allowed  for  completing  the 
corrective  actions:  and 

(4)  The  method  of  requesting 
reconsideration  of  the  conditions/ 
restrictions  imposed. 

Subpart  C — Post-Award  Requirefnents 

Financial  Administration 

§1273.20    Standards  for  financial 
management  systems. 

(a)  A  State  must  expand  and  account 
for  grant  funds  in  accordance  with  State 
laws  and  procedures  for  expending  and 
accounting  for  its  own  funds.  Fiscal 
control  and  accounting  procedures  of 
the  State,  as  well  as  its  subgrantees  and 
cost-type  contractors,  must  be  sufficient 
to— 

(1)  Permit  preparation  of  reports 
required  by  this  part  and  the  statutes 
authorizing  the  grant,  and 

(2)  Permit  the  tracing  of  funds  to  a 
level  of  expenditures  adequate  to 
establish  that  such  funds  have  not  been 
used  in  violation  of  the  restrictions  and 
prohibitions  of  applicable  statutes. 

(b)  The  financial  management  systems 
of  other  grantees  and  subgrantees  must 
meet  the  following  standards: 

(1)  Financial  reporting.  Accurate, 
current,  and  complete  disclosure  of  the 
financial  results  of  financially  assisted 
activities  must  be  made  in  accordance 
with  the  financial  reporting 
requirements  of  the  grant  or  subgrant. 

(2)  Accounting  records.  Grantees  and 
subgrantees  must  maintain  records 
which  adequately  identify  the  source 
and  application  of  funds  provided  for 
financially-assisted  activities.  These 
records  must  contain  information 
pertaining  to  grant  or  subgrant  awards 
and  authorizations,  obligations, 
unobligated  balances,  assets,  liabilities, 
outlays  or  expenditu        and  income. 

(3)  Internal  control.  t.tfective  control 
and  accountability  must  be  maintained 
for  all  grant  and  subgrant  cash,  real  and 
personal  property,  and  other  assets. 
Grantees  and  subgrantees  must 
adequately  safeguard  all  such  property 


and  must  assure  that  it  is  used  solely  for 
authorized  purposes. 

(4)  Budget  control.  Actual 
expenditures  or  outlays  must  be 
compared  with  budgeted  amounts  for 
each  grant  or  subgrant.  Financial 
information  must  be  related  to 
f>erformance  or  productivity  data, 
including  the  development  of  unit  cost 
information  whenever  appropriate  or 
specifically  required  in  the  grant  or 
subgrant  agreement.  If  unit  cost  data  are 
required,  estimates  based  on  available 
documentation  will  be  accepted 
whenever  possible. 

(5)  Allowable  cost.  Applicable  OMB 
cost  principles,  agency  program 
regulations,  and  the  terms  of  grant  and 
subgrant  agreements  will  be  followed  in 
determining  the  reasonableness, 
allowability,  and  allocability  of  costs. 

(6)  Source  doounentation. 
Accounting  records  must  be  supported 
by  such  source  documentation  as 
cancelled  checks,  paid  bills,  payrolls, 
time  and  attendance  records,  contract 
and  subgrant  award  documents,  etc. 

(7)  Cash  management.  Procedures  for 
minimizing  the  time  elapsing  between 
the  transfer  of  funds  from  the  U.S. 
Treasury  and  disbursement  by  grantees 
and  subgrantees  must  be  followed 
whenever  advance  payment  procedures 
are  used.  Grantees  must  establish 
reasonable  procedures  to  ensure  the 
receipt  of  reports  on  subgrantees'  cash 
balances  and  cash  disbursements  in 
sufficient  time  to  enable  them  to  prepare 
complete  and  accurate  cash  transactions 
reports  to  the  awarding  agency.  When 
advances  are  made  by  letter-of-credit  or 
electronic  transfer  of  funds  methods,  the 
grantee  must  make  drawdowns  as  close 
as  possible  to  the  time  of  making 
disbursements.  Grantees  must  monitor 
cash  drawdowns  by  their  subgrantees  to 
assure  that  they  conform  substantially  to 
the  same  standards  of  timing  and 
amount  as  apply  to  advances  to  the 
grantees. 

(c)  An  awarding  agency  may  review 
the  adequacy  of  the  financial 
management  system  of  any  applicant  for 
financial  assistance  as  part  of  a 
preaward  review  or  at  any  time 
subsequent  to  award. 

§1273.21     Payment 

(a)  Scope.  This  section  prescribes  the 
basic  standard  and  the  methods  under 
which  a  Federal  agency  will  make 
payments  to  grantees,  and  grantees  will 
make  payments  to  subgrantees  and 
contractors. 

(b)  Basic  standard.  Methods  and 
procedures  for  payment  shall  minimize 
the  time  elapsing  between  the  transfer  of 
funds  and  disbursement  by  the  grantee 


or  subgrantee,  in  accordance  with 
Treasury  regulations  at  31  CFR  part  205. 

(c)  Advances.  Grantees  and 
subgrantees  shall  be  paid  in  advance, 
provided  they  maintain  or  demonstrate 
the  willingness  and  ability  to  maintain 
procedures  to  minimize  the  time 
elapsing  between  the  transfer  of  the 
funds  and  their  disbursement  by  the 
grantee  or  subgrantee. 

(d)  Reimbursement.  Reimbursement 
shall  be  the  preferred  method  when  the 
requirements  in  paragraph  (c)  of  this 
section  are  not  met.  Grantees  and 
subgrantees  may  also  be  paid  by 
reimbursement  for  any  construction 
grant.  Except  as  otherwise  specified  in 
regulation.  Federal  agencies  shall  not 
use  the  percentage  of  completion 
method  to  pay  construction  grants.  The 
grantee  or  subgrantee  may  use  that 
method  to  pay  its  construction 
contractor,  and  if  it  does,  the  awarding 
agency's  payments  to  the  grantee  or 
subgrantee  will  be  based  on  the 
grantee's  or  subgrantee's  actual  rate  of 
disbursement. 

(e)  Working  capital  advances.  If  a 
grantee  cannot  meet  the  criteria  for 
advance  payments  described  in 
paragraph  (c)  of  this  section,  and  the 
Federal  agency  has  determined  that 
reimbursement  is  not  feasible  because 
the  grantee  lacks  sufficient  working 
capital,  the  awarding  agency  may 
provide  cash  on  a  working  capital 
advance  basis.  Under  this  procedure  the 
awarding  agency  shall  advance  cash  to 
the  grantee  to  cover  its  estimated 
disbursement  needs  for  an  initial  period 
generally  geared  to  the  grantee's 
disbursing  cycle.  Thereafter,  the 
awarding  agency  shall  reimburse  the 
grantee  for  its  actual  cash 
disbursements.  The  working  capital 
advance  method  of  payment  shall  not  be 
used  by  grantees  or  subgrantees  if  the 
reason  for  using  such  method  is  the 
unwillingness  or  inability  of  the  grantee 
to  provide  timely  advances  to  the 
subgrantee  to  meet  the  subgrantee's 
actual  cash  disbursements. 

(f)  Effect  of  program  income,  refunds, 
and  audit  recoveries  on  payment.  (1) 
Grantees  and  subgrantees  shall  disburse 
repayments  to  and  interest  earned  on  a 
revolving  fund  before  requesting 
additional  cash  payments  for  the  same 
activity. 

(2)  Except  as  provided  in  paragraph 
(0(1)  of  this  section,  grantees  and 
subgrantees  shall  disburse  program 
income,  rebates,  refunds,  contract 
settlements,  audit  recoveries  and 
interest  earned  on  such  funds  before 
requesting  additional  cash  payments. 

(g)  Withholding  payments.  (1)  Unless 
otherwise  required  by  Federal  statute, 
awarding  agencies  shall  not  withhold 


payments  for  proper  charges  incurred  by 
grantees  or  subgrantees  unless- 

(i)  The  grantee  or  subgrantee  has 
failed  to  comply  with  grant  award 
conditions  or 

(ii)  The  grantee  or  subgrantee  is 
indebted  to  the  United  States. 

(2)  Cash  withheld  for  failure  to 
comply  with  grant  award  condition,  but 
without  suspension  of  the  grant,  shall  be 
released  to  the  grantee  upon  subsequent 
compliance.  When  a  grant  is  suspended, 
payment  adjustments  will  be  made  in 
accordance  with  §  1273.43(c). 

(3)  A  Federal  agency  shall  not  make 
payment  to  grantees  for  amounts  that 
are  withheld  by  grantees  or  subgrantees 
from  payment  to  contractors  to  assure 
satisfactory  completion  of  work. 
Payments  shall  be  made  by  the  Federal 
agency  when  the  grantees  or  subgrantees 
actually  disburse  the  withheld  funds  to 
the  contractors  or  to  escrow  accounts 
established  to  assure  satisfactory 
completion  of  work. 


(h)  Cash  depositories.  (1)  Consistent 
with  the  national  goal  of  expanding  the 
opportunities  for  minority  business 
enterprises,  grantees  and  subgrantees 
are  encouraged  to  use  minority  banks  {a 
bank  which  is  owned  at  least  50  percent 
by  minority  group  members).  A  list  of 
minority  owned  banks  can  be  obtained 
from  the  Minority  Business 
Development  Agency,  Department  of 
Commerce,  Washington,  DC  20230. 

(2)  A  grantee  or  subgrantee  shall 
maintain  a  separate  bank  account  only 
when  required  by  Federal-State 
agreement. 

(i)  Interest  earned  on  advances. 
Except  for  interest  earned  on  advances 
of  funds  exempt  under  the 
Intergovernmental  Cooperation  Act  (31 
U.S.C.  6501  et  seq.)  and  the  Indian  Self- 
Determination  Act  (23  U.S.C.  450), 
grantees  and  subgrantees  shall 
promptly,  but  at  least  quarterly,  remit 
interest  earned  on  advances  to  the 
Federal  agency.  The  grantee  or 


subgrantee  may  keep  interest  amounts 
up  to  $100  per  year  for  administrative 
expenses. 

§1273.22    Allowable  costs. 

(a)  Limitation  on  use  of  funds.  Grant 
funds  may  be  used  only  for: 

(1)  The  allowable  costs  of  the 
grantees,  subgrantees  and  cost -type 
contractors,  including  allowable  costs  in 
the  form  of  payments  to  fixed-price 
contractors;  and 

(2)  Reasonable  fees  or  profit  to  cost- 
type  contractors  but  not  any  fee  or  profit 
(or  other  increment  above  allowable 
costs)  to  the  grantee  or  subgrantee. 

(b)  Applicable  cost  principles.  For 
each  kind  of  organization,  there  is  a  set 
of  Federal  principles  for  determining 
allowable  costs.  Allowable  costs  will  be 
determined  in  accordance  with  the  cost 
principles  applicable  to  the  organization 
incun  ing  the  costs.  The  following  chart 
lists  the  kinds  of  organizations  and  the 
applicable  cost  principles. 


For  the  costs  of  a  Usethe  principl^  in: 

State,  local  or  Indian  tribal  government  OMB  Circu  ar  A-87. 

Private  nonprofit  organization  other  than  an  (1)  institution  of  higher  edu-  OMB  Circular  A-122. 

cation.  (2)  hospital,  or  (3)  organization  named  in  OMB  Circular  A-122  as  not 

subject  to  that  circular.  ^  -„  ^       i      »   - 

Educational  institutions  OMB  Circular  A-21. 

For-profit  organization  other'ihan  a  hospital  and  an  organization  named  in  48  CFR  part  31.  Contract  Cost  Wnciples  and  '^"'^  °' "";'''™,^f  L^" 

OMB  Circular  A-122  as  not  subject  to  that  circular.  counting  standards  that  comply  with  cost  principles  acceptable  to  the  Fed- 

eral agency. 


§  1 273.23    Period  of  availability  of  funds. 

(a)  General.  Where  a  funding  period  is 
specified,  a  grantee  may  charge  to  the 
award  only  costs  resulting  from 
obligations  of  the  funding  period  unless 
carryover  of  unobligated  balances  is 
permitted,  in  which  case  the  carryover 
balances  may  be  charged  for  costs 
resulting  from  obligations  of  the 
subsequent  funding  period. 

(b)  Liquidation  of  obligations.  A 
grantee  must  liquidate  all  obligations 
incurred  under  the  award  not  later  than 
90  days  after  the  end  of  the  funding 
period  (or  as  specified  in  a  program 
regulation)  to  coincide  with  the 
submission  of  the  annual  Financial 
Status  Report  (SF-269).  The  Federal 
agency  may  extend  this  deadline  at  the 
request  of  the  grantee. 

§  1 273.24    Matching  or  cost  sharing. 

(a)  Basic  rule:  Costs  and  contributions 
acceptable.  With  the  qualifications  and 
exceptions  listed  in  paragraph  (b)  of  this 
section,  a  matching  or  cost  sharing 
requirement  may  be  satisfied  by  either 
or  both  of  the  following: 

(1)  Allowable  costs  incurred  by  the 
grantee,  subgrantee  or  a  cost-type 
contractor  under  the  assistance 
agreement.  This  includes  allowable 
costs  borne  by  non-Federal  grants  or  by 


others  cash  donations  from  non-Federal 
third  parties. 

(2)  The  value  of  third  party  in-kind 
contributions  applicable  to  the  period  to 
which  the  cost  sharing  or  matching 
requirements  applies. 

(b)  Qualifications  and  exceptions — (1) 
Costs  borne  by  other  Federal  grant 
agreements.  Except  as  provided  by 
Federal  statute,  a  cost  sharing  or 
matching  requirement  may  not  be  met 
by  costs  borne  by  another  Federal  grant. 
This  prohibition  does  not  apply  to 
income  earned  by  a  grantee  or 
subgrantee  from  a  contract  awarded 
under  another  Federal  grant. 

(2)  General  revenue  snaring.  For  the 
purpose  of  this  section,  general  revenue 
sharing  funds  distributed  under  31 
U.S.C.  6702  are  not  considered  Federal 
grant  funds. 

(3)  Cost  or  contributions  counted 
towards  other  Federal  costs-sharing 
requirements.  Neither  costs  nor  the 
values  of  third  party  in-kind 
contributions  may  count  towards 
satisfying  a  cost  sharing  or  matching 
requirement  of  a  grant  agreement  if  they 
have  been  or  will  be  counted  towards 
satisfying  a  cost  sharing  or  matching 
requirement  of  another  Federal  grant 
agreement,  a  Federal  procurement 
contract,  or  any  other  award  of  Federal 

'funds. 


(4)  Costs  financed  by  program  income. 
Costs  financed  by  program  income,  as 
defined  in  §  1273.25,  shall  not  count 
towards  satisfying  a  cost  sharing  or 
matching  requirement  unless  they  are 
expressly  permitted  in  the  terms  of  the 
assistance  agreement.  (This  use  of 
general  program  income  is  described  in 
§  1273.25(g).) 

(5)  Services  or  property  financed  by 
income  earned  by  contractors. 
Contractors  under  a  grant  may  earn 
income  from  the  activities  carried  out 
under  the  contract  in  addition  to  the 
amounts  earned  firom  the  party 
awarding  the  contract.  No  costs  of 
services  or  property  supported  by  this 
income  may  count  toward  satisfying  a 
cost  sharing  or  matching  requirement 
unless  other  provisions  of  the  grant 
agreement  expressly  permit  this  kind  of 
income  to  be  used  to  meet  the 
requirement. 

(6)  Records.  Costs  and  third  party  in- 
kind  contributions  counting  towards 
satisfying  a  cost  sharing  or  matching 
requirement  must  be  verifiable  from  the 
records  of  grantees  and  subgrantee  or 
cost-type  contractors.  These  records 
must  show  how  the  value  placed  on 
third  party  in-kind  contributions  was 
derived.  To  the  extent  feasible, 
volunteer  services  will  be  supported  by 
the  same  methods  that  the  organization 
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uses  to  support  the  allocability  of 
regular  personnel  costs. 

\7)  Special  standards  for  third  party 
in-kind  contributions,  (i)  Third  party  in- 
.  kind  contributions  count  towards 
satisfying  a  cost  sharing  or  matching 
requirement  only  where,  if  the  party 
receiving  the  contributions  were  to  pay 
for  them,  the  payments  would  be 
allowable  costs. 

(ii)  Some  third  party  in-kind 
contributions  are  goods  and  services 
that,  if  the  grantee,  subgrantee,  or 
contractor  receiving  the  contribution 
had  to  pay  for  them,  the  payments 
would  have  been  an  indirect  costs.  Costs 
sharing  or  matching  credit  for  such 
contributions  shall  be  given  only  if  the 
grantee,  subgrantee,  or  contractor  has 
established,  along  with  its  regular 
indirect  cost  rate,  a  special  rate  for 
allocating  to  individual  projects  or 
programs  the  value  of  the  contributions. 

(iii)  A  third  party  in-kind  contribution 
to  a  fixed-price  contract  may  count 
towards  satisfying  a  cost  sharing  or 
matching  requirement  only  if  it  results 
in: 

(A)  An  increase  in  the  services  or 
property  provided  under  the  contract 
(without  additional  cost  to  the  grantee 
or  subgrantee)  or 

(B)  A  cost  savings  to  the  grantee  or 
subgrantee. 

(iv)  The  values  placed  on  third  party 
in-kind  contributions  for  cost  sharing  or 
matching  purposes  will  conform  to  the 
rules  in  the  succeeding  sections  of  this 
part.  If  a  third  party  in-kind 
contribution  is  a  type  not  treated  in 
those  sections,  the  value  placed  upon  it 
shall  be  fair  and  reasonable. 

(c)  Valuation  of  donated  services — (1) 
Volunteer  services.  Unpaid  services 
provided  to  a  grantee  or  subgrantee  by 
individuals  will  be  valued  at  rates 
consistent  with  those  ordinarily  paid  for 
similar  work  in  the  grantee's  or 
subgrantee's  organization.  If  the  grantee 
or  subgrantee  does  not  have  employees 
performing  similar  work,  the  rates  will 
be  consistent  with  those  ordinarily  paid 
by  other  employers  for  similar  work  in 
the  same  labor  market.  In  either  case,  a 
reasonable  amount  for  hinge  benefits 
may  be  included  in  the  valuation. 

(2)  Employees  of  other  organizations. 
When  an  employer  other  than  a  grantee, 
subgrantee,  or  cost-type  contractor 
furnishes  free  of  charge  the  services  of 
an  employee  in  the  employee's  normal 
line  of  work,  the  services  will  be  valued 
at  the  employee's  regular  rate  of  pay 
exclusive  of  the  employee's  hinge 
benehts  and  overhead  costs.  If  the 
services  are  in  a  different  line  of  work, 
paragraph  (c)(1)  of  this  section  applies. 

(devaluation  of  third  party  donated 
supplies  and  loaned  equipment  or 


space.  (1)  If  a  third  party  donates 
supplies,  the  contribution  will  be 
valued  at  the  market  value  of  the 
supplies  at  the  time  of  donation. 

(2)  If  a  third  party  donates  the  use  of 
equipment  or  space  in  a  building  but 
retains  title,  the  contribution  will  be 
valued  at  the  fair  rental  rate  of  the 
equipment  or  space. 

(e)  Valuation  of  third  party  donated 
equipment,  buildings,  and  land.  If  a 
third  party  donates  equipment, 
buildings,  or  land,  and  title  passes  to  a 
grantee  or  subgrantee,  the  treatment  of 
the  donated  property  will  depend  upon 
the  purpose  of  the  grant  or  subgrant,  as 
follows: 

(1)  Awards  for  capital  expenditures.  If 
the  purpose  of  the  grant  or  subgrant  is 
to  assist  the  grantee  or  subgrantee  in  the 
acquisition  of  pro[>erty,  the  market 
value  of  that  property  at  the  time  of 
donation  may  be  counted  as  cost  sharing 
or  matching, 

(2)  Other  awards.  If  assisting  in  the 
acquisition  of  property  is  not  the 
purpose  of  the  grant  or  subgrant, 
paragraphs  (e)(2)(i)  and  (ii)  of  this 
section  apply: 

(i)  If  approval  is  obtained  from  the 
awarding  agency,  the  market  value  at 
the  time  of  donation  of  the  donated 
equipment  or  buildings  and  the  fair 
rental  rate  of  the  donated  land  may  be 
counted  as  cost  sharing  or  matching.  In 
the  case  of  a  subgrant,  the  terms  of  the 
grant  agreement  may  require  that  the 
approval  be  obtained  from  the  Federal 
agency  as  well  as  the  grantee.  In  all 
cases,  the  approval  may  be  given  only 
if  a  purchase  of  the  equipment  or  rental 
of  the  land  would  be  approved  as  an 
allowable  direct  cost.  If  any  part  of  the 
donated  property  was  acquired  with 
Federal  hinds,  only  the  non-federal 
share  of  the  property  may  be  counted  as 
cost-sharing  or  matching. 

(ii)  If  approval  is  not  obtained  under 
paragraph  (e)(2)(i)  of  this  section,  no 
amount  may  be  counted  for  donated 
land,  and  only  depreciation  or  use 
allowances  may  be  counted  for  donated 
equipment  and  buildings.  The 
depreciation  or  use  allowances  for  this 
property  are  not  treated  as  third  party 
in-kind  contributions.  Instead,  they  are 
treated  as  costs  incurred  by  the  grantee 
or  subgrantee.  They  are  computed  and 
allocated  (usually  as  indirect  costs)  in 
accordance  with  the  cost  principles 
specified  in  §  1273.22,  in  the  same  way 
as  depreciation  or  use  allowances  for 
purchased  equipment  and  buildings. 
The  amount  of  depreciation  or  use 
allowances  for  donated  equipment  and 
buildings  is  based  on  the  pro]}erty's 
market  value  at  the  time  it  was  donated. 

(f)  Valuation  of  grantee  or  subgrantee 
donated  real  property  for  construction/ 


acquisition.  If  a  grantee  or  subgrantee 
donates  real  property  for  a  construction 
or  facilities  acquisition  project,  the 
current  market  value  of  that  property 
may  be  counted  as  cost  sharing  or 
matching.  If  any  part  of  the  donated 
property  was  acquired  with  Federal 
funds,  only  the  non-federal  share  of  the 
property  may  be  counted  as  cost  sharing 
or  matching. 

(g)  Appraisal  of  real  property.  In  some 
cases  under  paragraphs  (d),  (e)  and  (f)  of 
this  section,  it  will  be  necessary  to 
establish  the  market  value  of  land  or  a 
building  or  the  fair  rental  rate  of  land  or 
of  space  in  a  building.  In  these  cases, 
the  Federal  agency  may  require  the 
market  value  or  fair  rental  value  be  set 
by  an  independent  appraiser,  and  that 
the  value  or  rate  be  certified  by  the 
grantee.  This  requirement  will  also  be 
impxised  by  the  grantee  on  subgrantees. 

§  1273.25    Program  Income. 

(a)  General.  Grantees  are  encouraged 
to  earn  income  to  defray  program  costs. 
Program  income  includes  income  from 
fees  for  services  performed,  from  the  use 
or  rental  of  real  or  personal  property 
acquired  with  grant  funds,  hom  the  sale 
of  commodities  or  items  fabricated 
under  a  grant  agreement,  and  from 
payments  of  principal  and  interest  on 
loans  made  with  grant  funds.  Except  as 
otherwise  provided  in  regulations  of  the 
Federal  agency,  program  income  does 
not  include  interest  on  grant  funds, 
rebates,  credits,  discounts,  refunds,  etc. 
and  interest  earned  on  any  of  them. 

(b)  Dehnition  of  program  income. 
Program  income  means  gross  income 
received  by  the  grantee  or  subgrantee 
directly  generated  by  a  grant  supported 
activity,  or  earned  only  as  a  result  of  the 
grant  agreement  during  the  grant  period. 
"During  the  grant  period"  is  the  time 
between  the  effective  date  of  the  award 
and  the  ending  date  of  the  award 
reflected  in  the  final  financial  report. 

(c)  Cost  of  generating  program 
income.  If  authorized  by  Federal 
regulations  or  the  grant  agreement,  costs 
incident  to  the  generation  of  program 
income  may  be  deducted  fi'om  gross 
income  to  determine  program  income. 

(d)  Governmental  revenues.  Taxes, 
special  assessments,  levies,  fines,  and 
other  such  revenues  raised  by  a  grantee 
or  subgrantee  are  not  program  income 
unless  the  revenues  are  specifically 
identified  in  the  grant  agreement  or 
Federal  agency  regulations  as  program 
income. 

(e)  Royalties.  Income  hom  royalties 
and  license  fees  for  copyrighted 
material,  patents,  and  inventions 
developed  by  a  grantee  or  subgrantee  is 
program  income  only  if  the  revenues  are 
specifically  identified  in  the  grant 


agreement  or  Federal  agency  regulations 
as  program  income.  (See  §  1273.34). 

(f)  Property.  Proceeds  from  the  sale  of 
real  property  or  equipment  will  be 
handled  in  accordance  with  the 
requirements  of  §§  1273.31  and  1273.32. 

(g)  Use  of  program  income.  Program 
income  shall  be  deducted  from  outlays 
which  may  be  both  Federal  and  non- 
Federal  as  described  below,  unless  the 
Federal  agency  regulations  or  the  grant 
agreement  specify  another  alternative 
(or  a  combination  of  the  alternatives).  In 
specifying  alternatives,  the  Federal 
agency  may  distinguish  between  income 
earned  by  the  grantee  and  income 
earned  by  subgrantees  and  between  the 
sources,  kinds,  or  amounts  of  income. 
When  Federal  agencies  authorize  the 
alternatives  in  paragraphs  (g)  (2)  and  (3) 
of  this  section,  program  income  in 
excess  of  any  limits  stipulated  shall  also 
be  deducted  from  outlays. 

(1)  Deduction.  Ordinarily  program 
income  shall  be  deducted  from  total 
allowable  costs  to  determine  the  net 
allowable  costs.  Program  income  shall 
be  used  for  current  costs  unless  the 
Federal  agency  authorizes  otherwise. 
Program  income  which  the  grantee  did 
not  anticipate  at  the  time  of  the  award 
shall  be  used  to  reduce  the  Federal 
agency  and  grantee  contributions  rather 
than  to  increase  the  funds  committed  to 
the  project. 

(2)  Addition.  When  authorized, 
program  income  may  be  added  to  the 
hmds  committed  to  the  grant  agreement 
by  the  Federal  agency  and  the  grantee. 
The  program  income  shall  be  used  for 
the  purposes  and  under  the  conditions 
of  the  grant  agreement. 

(3)  Cost  sharing  or  matching.  When 
authorized,  program  income  may  be 
used  to  meet  the  cost  sharing  or 
matching  requirement  of  the  grant 
agreement.  The  amount  of  the  Federal 
grant  award  remains  the  same. 

(h)  Income  after  the  award  period. 
There  are  no  Federal  requirements 
governing  the  disposition  of  program 
income  earned  after  the  end  of  the 
award  period  (i.e.,  until  the  ending  date 
of  the  final  financial  report,  see 
paragraph  (a)  of  this  section),  unless  the 
terms  of  the  agreement  or  the  Federal 
agency  regulations  provide  otherwise. 

§1273.26    Non-Federal  audit 

(a)  Basic  rule.  Grantees  and 
subgrantees  are  responsible  for 
obtaining  audits  in  accordance  with  the 
Single  Audit  Act  of  1984(31  U.S.C. 
7501-7507)  and  Federal  agency 
implementing  regulations.  The  audits 
shall  be  made  by  an  independent 
auditor  in  accordance  with  generally 
accepted  government  auditing  standards 


covering  financial  and  compliance 
audits. 

(b)  Subgrantees.  State  or  local 
governments,  as  those  terms  are  defined 
for  purposes  of  the  Single  Audit  Act, 
that  receive  Federal  financial  assistance 
and  provide  $25,000  or  more  of  it  in  a 
fiscal  year  to  a  subgrantee  shall: 

(1)  Determine  whether  State  or  local 
subgrantees  have  met  the  audit 
requirements  of  the  Act  and  whether 
subgrantees  covered  by  OMB  Circular 
A-110,  "Uniform  Requirements  for 
Grants  and  Other  Agreements  with 
Institutions  of  Higher  Education. 
Hospitals  and  Other  Nonprofit 
Organizations"  have  met  the  audit 
requirement.  Commercial  contractors 
(private  forprofit  and  private  and 
governmental  organizations)  providing 
goods  and  services  to  State  and  local 
governments  are  not  required  to  have  a 
single  audit  performed.  State  and  local 
governments  should  use  their  own 
procedures  to  ensure  that  the  contractor 
has  complied  with  laws  and  regulations 
affecting  the  expenditure  of  Federal 
funds; 

(2)  Determine  whether  the  subgrantee 
spent  Federal  assistance  funds  provided 
in  accordance  with  applicable  laws  and 
regulations.  This  may  be  accomplished 
by  reviewing  an  audit  of  the  subgrantee 
made  in  accordance  with  the  Act, 
Circular  A-110,  or  through  other  means 
(e.g.,  program  reviews)  if  the  subgrantee 
has  not  had  such  an  audit; 

(3)  Ensure  that  appropriate  corrective 
action  is  taken  within  six  months  after 
receipt  of  the  audit  report  in  instance  of 
noncompliance  with  Federal  laws  and 
regulations; 

(4)  Consider  whether  subgrantee 
audits  necessitate  adjustment  of  the 
grantee's  own  records;  and 

(5)  Require  each  subgrantee  to  permit 
independent  auditors  to  have  access  to 
the  records  and  financial  statements. 

(c)  Auditor  selection.  In  arranging  for 
audit  services,  §  1273.36  shall  be 
followed. 

Changes,  Property,  and  Subawards 

§1273.30    Changes. 

(a)  General.  Grantees  and  subgrantees 
are  permitted  to  rebudget  within  the 
approved  direct  cost  budget  to  meet 
unanticipated  requirements  and  may 
make  limited  program  changes  to  the 
approved  project.  However,  unless 
waived  by  the  awarding  agency,  certain 
tyf)es  of  post-award  changes  in  budgets 
and  projects  shall  require  the  prior 
written  approval  of  the  awarding 
agency. 

(b)  Relation  to  cost  principles.  The 
applicable  cost  principles  (see 

§  1273.22)  contain  requirements  for 


prior  approval  of  certain  types  of  costs. 
Except  where  waived,  those 
requirements  apply  to  all  grants  and 
subgrants  even  if  paragraphs  (c)  through 
(f)  of  this  section  do  not. 

(c)  Budget  changes — (1) 
Nonconstruction  projects.  Except  as 
stated  in  other  regulations  or  an  award 
document,  grantees  or  subgrantees  shall 
obtain  the  prior  approval  of  the 
awarding  agency  whenever  any  of  the 
following  changes  is  anticipated  under 
a  nonconstruction  award: 

(i)  Any  revision  which  would  result 
in  the  need  for  additional  funding. 

(ii)  Unless  waived  by  the  awarding 
agency,  cumulativet  transfers  among 
direct  cost  categories,  or,  if  applicable, 
among  separately  budgeted  programs, 
projects,  functions,  or  activities  which 
exceed  or  are  expected  to  exceed  ten 
percent  of  the  current  total  approved 
budget,  whenever  the  awarding  agency's 
share  exceeds  $100,000. 

(iii)  Transfer  of  funds  allotted  for 
training  allowances  (i.e.,  from  direct 
payments  to  trainees  to  other  expense 
categories). 

(2)  Construction  projects.  Grantees 
and  subgrantees  shall  obtain  prior 
written  approval  for  any  budget  revision 
which  would  result  in  the  need  for 
additional  funds. 

(3)  Combined  construction  and 
nonconstruction  projects.  When  a  grant 
or  subgrant  provides  funding  for  both 
construction  and  nonconstruction 
activities,  the  grantee  or  subgrantee 
must  obtain  prior  written  approval  from 
the  awarding  agency  before  making  any 
fund  or  budget  transfer  from 
nonconstruction  to  construction  or  vice 
versa. 

(d)  Programmatic  changes.  Grantees  or 
subgrantees  must  obtain  the  prior 
approval  of  the  awarding  agency 
whenever  any  of  the  following  actions  is 
anticipated: 

(1)  Any  revision  of  the  scope  or 
objectives  of  the  project  (regardless  of 
whether  there  is  an  associated  budget 
revision  requiring  prior  approval). 

(2)  Need  to  extend  the  period  of 
availability  of  funds. 

(3)  Changes  in  key  persons  in  cases 
where  specified  in  an  application  or  a 
grant  award.  In  research  projects,  a 
change  in  the  project  director  or 
principal  investigator  shall  always 
require  approval  unless  waived  by  the 
awarding  agency. 

(4)  Under  nonconstruction  projects, 
contracting  out,  subgranting  (if 
authorized  by  law)  or  otherwise 
obtaining  the  services  of  a  third  party  to 
perform  activities  which  are  central  to 
the  purposes  of  the  award.  This 
approval  requirement  is  in  addition  to 
the  approval  requirements  of  §  1273.36 
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but  does  not  apply  to  the  procurement 
of  equipment,  supplies,  and  general 
support  services. 

(e)  Additional  prior  approval 
requirements.  The  awarding  agency  may 
not  require  prior  approval  for  any 
budget  revision  which  is  not  described 
in  paragraph  (c)  of  this  section. 

(n  Requesting  prior  approval.  (1)  A 
request  for  prior  approval  of  any  budget 
revision  will  be  in  the  same  budget 
format  the  grantee  used  in  its 
application  and  shall  be  accompanied 
by  a  narrative  justification  for  the 
proposed  revision. 

(2)  A  request  for  a  prior  approval 
under  the  applicable  Federal  cost 
principles  (see  §  1273.22)  may  be  made 
by  letter. 

(3)  A  request  by  a  subgrantee  for  prior 
approval  will  be  addressed  in  writing  to 
the  grantee.  The  grantee  will  promptly 
review  such  request  and  shall  approve 
or  disapprove  the  request  in  writing.  A 
grantee  will  not  approve  any  budget  or 
project  revision  which  is  inconsistent 
with  the  purpose  or  terms  and 
conditions  of  the  Federal  grant  to  the 
grantee.  If  the  revision,  requested  by  the 
subgrantee  would  result  in  a  change  to 
the  grantee's  approved  project  which 
requires  Federal  prior  approval,  the 
grantee  will  obtain  the  Federal  agency's 
approval  before  approving  the 
subgrantee's  request. 

§1273.31    Real  property. 

(a)  Title.  Subject  to  the  obligations 
and  conditions  set  forth  in  this  section, 
title  to  real  property  acquired  under  a 
grant  or  subgrant  will  vest  upon 
acquisition  in  the  grantee  or  subgrantee 
respectively. 

(b)  Use.  Except  as  otherwise  provided 
by  Federal  statutes,  real  property  will  be 
used  for  the  originally  authorized 
purposes  as  long  as  needed  for  that 
purpose,  and  the  grantee  or  subgrantee 
shall  not  dispose  of  or  encumber  its  title 
or  other  interests. 

(c)  Disposition.  When  real  property  is 
no  longer  needed  for  the  originally 
authorized  purpose,  the  grantee  or 
subgrantee  will  request  disposition 
instructions  from  the  awarding  agency. 
The  instructions  will  provide  for  one  of 
the  following  alternatives: 

(1)  Retention  of  title.  Retain  after 
compensating  the  awarding  agency.  The 
amount  paid  to  the  awarding  agency 
will  be  computed  by  applying  the 
awarding  agency's  percentage  of 
participation  in  the  cost  of  the  original 
purchase  to  the  fair  market  value  of  the 
property.  However,  in  those  situations 
where  a  grantee  or  subgrantee  is 
disposing  of  real  property  acquired  with 
grant  funds  and  acquiring  replacement 
real  property  under  the  same  program. 


the  net  proceeds  from  the  disposition 
may  be  used  as  an  offset  to  the  cost  of 
the  replacement  property. 

(2)  Sale  of  property.  Sell  the  property 
and  compensate  the  awarding  agency. 
The  amount  due  to  the  awarding  agency 
will  be  calculated  by  applying  the 
awarding  agency's  percentage  of 
participation  in  the  cost  of  the  original 
purchase  to  the  proceeds  of  the  sale 
after  deduction  of  any  actual  and 
reasonable  selling  and  flxing-up 
expenses.  If  the  grant  is  still  active,  the 
net  proceeds  from  sale  may  be  offset 
against  the  original  cost  of  the  property. 
When  a  grantee  or  subgrantee  is  directed 
to  sell  property,  sales  procedures  shall 
be  followed  that  provide  for  competition 
to  the  extent  practicable  and  result  in 
the  highest  possible  return. 

(3)  Transfer  of  title.  Transfer  title  to 
the  awarding  agency  or  to  a  third-party 
designated/approved  by  the  awarding 
agency.  The  grantee  or  subgrantee  shall 
be  paid  an  amount  calculated  by 
applying  the  grantee  or  subgrantee's 
percentage  of  participation  in  the 
purchase  of  the  real  property  to  the 
current  fair  market  value  of  the 
property. 

§1273.32    Equipment 

(a)  Title.  Subject  to  the  obligations 
and  conditions  set  forth  in  this  section, 
title  to  equipment  acquired  under  a 
grant  or  subgrant  will  vest  upon 
acquisition  in  the  grantee  or  subgrantee 
respectively. 

(b)  States.  A  State  will  use,  manage, 
and  dispose  of  equipment  acquired 
under  a  grant  by  the  State  in  accordance 
with  State  laws  and  procedures.  Other 
grantees  and  subgrantees  will  follow 
paragraphs  (c)  through  (e)  of  this 
section. 

(c)  Use.  (1)  Equipment  shall  be  used 
by  the  grantee  or  subgrantee  in  the 
program  or  project  for  which  it  was 
acquired  as  long  as  needed,  whether  or 
not  the  project  or  program  continues  to 
be  supported  by  Federal  funds.  When 
no  longer  needed  for  the  original 
program  or  project,  the  equipment  may 
be  used  in  other  activities  currently  or 
previously  supported  by  a  Federal 
agency. 

(2)  The  grantee  or  subgrantee  shall 
also  make  equipment  available  for  use 
on  other  projects  or  programs  currently 
or  previously  supported  by  the  Federal 
Government,  providing  such  use  will 
not  interfere  with  the  work  on  the 
projects  or  program  for  which  it  was 
originally  acquired.  First  preference  for 
other  use  shall  be  given  to  other 
programs  or  projects  supported  by  the 
awarding  agency.  User  fees  should  be 
considered  if  appropriate. 


(3)  Notwithstanding  the 
encouragement  in  §  1273.25(a)  to  earn 
program  income,  the  grantee  or 
subgrantee  must  not  use  equipment 
acquired  with  grant  funds  to  provide 
services  for  a  fee  to  compete  unfairly 
with  private  companies  that  provide 
equivalent  services,  unless  specifically 
permitted  or  contemplated  by  Federal 
statute. 

(4)  When  acquiring  replacement 
equipment,  the  grantee  or  subgrantee 
may  use  the  equipment  to  be  replaced 
as  a  trade-in  or  sell  the  property  and  use 
the  proceeds  to  offset  the  cost  of  the 
replacement  property,  subject  to  the 
approval  of  the  awarding  agency. 

id)  Management  requirements. 
Procedures  for  managing  equipment 
(including  replacement  equipment), 
whether  acquired  in  whole  or  in  part 
with  grant  funds,  until  disposition  takes 
place  will,  as  a  minimum,  meet  the 
following  requirements: 

(1)  Property  records  must  be 
maintained  that  include  a  description  of 
the  property,  a  serial  number  or  other 
identihcation  number,  the  source  of 
property,  who  holds  title,  the 
acquisition  date,  and  cost  of  the 
property,  percentage  of  Federal 
participation  in  the  cost  of  the  property, 
the  location,  use  and  condition  of  the 
property,  and  any  ultimate  disposition 
data  including  the  date  of  disposal  and 
sale  price  of  the  property. 

(2)  A  physical  inventory  of  the 
property  must  be  taken  and  the  results 
reconciled  with  the  property  records  at 
least  once  every  two  years. 

(3)  A  control  system  must  be 
developed  to  ensure  adequate 
safeguards  to  prevent  loss,  damage,  or 
thef^  of  the  property.  Any  loss,  damage 
or  theft  shall  be  investigated. 

(4)  Adequate  maintenance  procedures 
must  be  developed  to  keep  the  property 
in  good  condition. 

(5)  If  the  grantee  or  subgrantee  is 
authorized  or  required  to  sell  the 
property,  proper  sales  procedures  must 
be  established  to  ensure  the  highest 
possible  return. 

(e)  Disposition.  When  original  or 
replacement  equipment  acquired  under 
a  grant  or  subgrant  is  no  longer  needed 
for  the  original  project  or  program  or  for 
other  activities  currently  or  previously 
supported  by  a  Federal  agency, 
disposition  of  the  equipment  will  be 
made  as  follows: 

(1)  Items  of  equipment  with  a  current 
per-unit  fair  market  value  of  less  than 
$5,000  may  be  retained,  or  sold  or 
otherwise  disposed  of  with  no  further 
obligation  to  the  awarding  agency. 

(2)  Items  of  equipment  with  a  current 
per  unit  fair  market  value  in  excess  of 
$5,000  may  be  retained  or  sold  and  the 


awarding  agency  shall  have  a  right  to  an 
amount  calculated  by  multiplying  the 
current  market  value  or  proceeds  from 
sale  by  the  awarding  agency's  share  of 
the  equipment. 

(3)  In  cases  where  a  grantee  or 
subgrantee  fails  to  take  appropriate 
disposition  actions,  the  awarding 
agency  may  direct  the  grantee  or 
subgrantee  to  take  excess  and 
disposition  actions. 

(f)  Federal  equipment.  In  the  event  a 
grantee  or  subgrantee  is  provided 
federally-owned  equipment: 

(1)  Title  will  remain  vested  in  the 
Federal  Government. 

(2)  Grantees  or  subgrantees  will 
manage  the  equipment  in  accordance 
with  Federal  agency  rules  and 
procedures,  and  submit  an  annual 
inventory  listing. 

(3)  When  the  equipment  is  no  longer 
needed,  the  grantee  or  subgrantee  will 
request  disposition  instructions  from 
the  Federal  agency. 

(g)  Right  to  transfer  title.  The  Federal 
awarding  agency  may  reserve  the  right 
to  transfer  title  to  the  Federal 
Government  or  a  third  party  named  by 
the  awarding  agency  when  such  a  third 
party  is  otherwise  eligible  under 
existing  statutes.  Such  transfers  shall  be 
subject  to  the  following  standards: 

(1)  The  property  shall  be  identified  in 
the  grant  or  otherwise  made  known  to 
the  grantee  in  writing. 

(2)  The  Federal  awarding  agency  shall 
issue  disposition  instruction  within  120 
calendar  days  after  the  end  of  the 
Federal  support  of  the  project  for  which 
it  was  acquired.  If  the  Federal  awarding 
agency  fails  to  issue  disposition 
instructions  within  the  120  calendar- 
day  period  the  grantee  shall  follow 

§  1273.32(e). 

(3)  When  title  to  equipment  is 
transferred,  the  grantee  shall  be  paid  an 
amount  calculated  by  applying  the 
percentage  of  participation  in  the 
purchase  to  the  current  fair  market 
value  of  the  property. 

§1273.33    Supplies. 

(a)  Title.  Title  to  supplies  acquired 
under  a  grant  or  subgrant  will  vest, 
upon  acquisition,  in  the  grantee  or 
subgrantee  respectively. 

(b)  Disposition.  If  there  is  a  residual 
inventory  of  unused  supplies  exceeding 
$5,000  in  total  aggregate  fair  market 
value  upon  termination  or  completion 
of  the  award,  and  if  the  supplies  are  not 
needed  for  any  other  federally 
sponsored  programs  or  projects,  the 
grantee  or  subgrantee  shall  compensate 
the  awarding  agency  for  its  share. 

§  1273.34    Copyrights. 

The  Federal  awarding  agency  reserves 
a  royalty-free,  nonexclusive,  and 


irrevocable  license  to  reproduce, 
publish  or  otherwise  use,  and  to 
authgrize  others  to  use,  for  Federal 
Government  purposes: 

(a)  The  copyright  in  any  work 
developed  under  a  grant,  subgrant,  or 
contract  under  a  grant  or  subgrant;  and 

(b)  Any  rights  of  copyright  to  which 
a  grantee,  subgrantee  or  a  contractor 
purchases  ownership  with  grant 
support. 

§1273.35    Subawards  to  debarred  and 
suspended  parties. 

Grantees  and  subgrantees  must  not 
make  any  award  or  permit  any  award 
(subgrant  or  contract)  at  any  tier  to  any 
party  which  is  debarred  or  suspended  or 
is  otherwise  excluded  from  or  ineligible 
for  participation  in  Federal  assistance 
programs  under  Executive  Order  12549, 
"Debarment  and  Suspension." 

§1273.36    Procurement 

(a)  States.  When  procuring  property 
and  services  under  a  grant,  a  State  will 
allow  the  same  policies  and  procedures 
it  uses  for  procurements  from  its  non- 
Federal  funds.  The  State  will  ensure 
that  every  purchase  order  or  other 
contract  includes  any  clauses  required 
by  Federal  statutes  and  executive  orders 
and  their  implementing  regulations. 
Other  grantees  and  subgrantees  will 
follow  paragraphs  (b)  through  (i)  in  this 
section. 

(b)  Procurement  standards.  (1) 
Grantees  and  subgrantees  will  use  their 
own  procurement  procedures  which 
reflect  applicable  State  and  local  laws 
and  regulations,  provided  that  the 
procurements  conform  to  applicable 
Federal  law  and  the  standards  identified 
in  this  section. 

(2)  Grantees  and  subgrantees  will 
maintain  a  contract  administration 
system  which  ensures  that  contractors 
perform  in  accordance  with  the  terms, 
conditions,  and  specifications  of  their 
contracts  or  purchase  orders. 

(3)  Grantees  an  subgrantees  will 
maintain  a  written  code  of  standards  of 
conduct  governing  the  performance  of 
their  employees  engaged  in  the  award 
and  administration  of  contracts.  No 
employee,  officer  or  agent  of  the  grantee 
or  subgrantee  shall  participate  in 
selection,  or  in  the  award  or 
administration  of  a  contract  supported 
by  Federal  funds  if  a  conflict  of  interest, 
real  or  apparent,  would  be  involved. 
Such  a  conflict  would  arise  when: 

(i)  The  employee,  officer  or  agent, 

(ii)  Any  member  of  his  immediate 
family, 

(iii)  His  or  her  partner,  or 

(iv)  An  organization  which  employs, 
or  is  about  to  employ,  any  of  the  above, 
has  a  financial  or  other  interest  in  the 


firm  selected  for  award.  The  graiilee's  Oj 
subgrantee's  officers,  employees  or 
agents  will  neither  solicit  nor  accept 
gratuities,  favors  or  anything  of 
monetary  value  from  contractors, 
potential  contractors,  or  parties  to 
subagreements.  Grantee  and  subgrantees 
may  set  minimum  rules  where  the 
financial  interest  is  not  substantial  oi 
the  gift  is  an  unsolicited. item  or 
nominal  intrinsic  value.  To  the  extent 
permitted  by  State  or  local  law  or 
regulations,  such  standards  or  conduct 
will  provide  for  penalties,  sanctions,  or 
other  disciplinary  actions  for  violations 
of  such  .standards  by  the  grantee's  and 
subgrantee's  officers,  employees,  or 
agents,  or  by  contractors  or  their  agents. 
The  awarding  agency  may  in  regulation 
provide  additional  prohibitions  relative 
to  real,  apparent,  or  potential  conflicts 
of  interest. 

(4)  Grantee  and  subgrantee  procedures 
will  provide  for  a  review  of  proposed 
procurements  to  avoid  purchase  of 
unnecessary  or  duplicative  items. 
Consideration  should  be  given  to 
consolidating  or  breaking  out 
procurements  to  obtain  a  more 
economical  purchase.  Where 
appropriate,  an  analysis  will  be  made  of 
lease  versus  purchase  alternatives,  and 
any  other  appropriate  analysis  to 
determine  the  most  economical 
approach. 

(5)  To  foster  greater  economy  and 
efficiency,  grantees  and  subgrantees  are 
encouraged  to  enter  into  State  and  local 
intergovernmental  agreements  for 
procurement  or  use  of  common  goods 
and  services. 

(6)  Grantees  and  subgrantees  are 
encouraged  to  use  Federal  excess  and 
surplus  property  in  lieu  of  purchasing 
new  equipment  and  property  whenever 
such  use  is  feasible  and  reduces  project 
costs. 

(7)  Grantees  and  subgrantees  are 
encouraged  to  use  value  engmeering 
clauses  in  contracts  for  construction 
projects  of  sufficient  size  to  offer 
reasonable  opportunities  for  cost 
reductions.  Value  engineering  is  a 
systematic  and  creative  analysis  of  each 
contract  item  or  task  to  ensure  that  its 
essential  function  is  provided  at  the 
overall  lower  cost. 

(8)  Grantees  and  subgrantees  will 
make  awards  only  to  responsible 
contractors  possessing  the  ability  to 
perform  successfully  under  the  terms 
and  conditions  of  a  proposed 
procurement.  Consideration  will  be 
given  to  such  matters  as  contractor 
integrity,  compliance  with  public 
policy,  record  of  past  performance,  and 
financial  and  technical  resources. 

(9)  Grantees  and  subgrantees  will 
maintain  records  sufficient  to  detail  the 
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significant  history  of  a  procurement. 
These  records  will  include,  but  are  not 
necessarily  limited  to  the  following: 
rationale  for  the  method  of 
procurement,  selection  of  contract  type, 
contractor  selection  or  rejection,  and  the 
basis  for  the  contract  price. 

(10)  Grantees  and  subgrantees  will  use 
time  and  material  type  contracts  only — 

(i)  After  a  determination  that  no  other 
contract  is  suitable,  and 

(ii)  If  the  contract  includes  a  ceiling 
price  that  the  contractor  exceeds  at  its 
own  risk. 

(11)  Grantees  and  subgrantees  alone 
will  be  responsible,  in  accordance  with 
good  administrative  practice  and  sound 
business  judgment,  for  the  settlement  of 
all  contractual  and  administrative  issues 
arising  out  of  procurements.  These 
issues  include,  but  are  not  limited  to 
source  evaluation,  protests,  disputes, 
and  claims.  These  standards  do  not 
relieve  the  grantee  or  subgrantee  of  any 
contractual  responsibilities  under  its 
contracts.  Federal  agencies  will  not 
substitute  their  judgment  for  that  of  the 
grantee  or  subgrantee  unless  the  matter 
is  primarily  a  Federal  concern. 
Violations  of  law  will  be  referred  to  the 
local.  State,  or  Federal  authority  having 
proper  jurisdiction. 

(12)  Grantees  and  subgrantees  will 
have  protest  procedures  to  handle  and 
resolve  disputes  relating  to  their 
procurements  and  shall  in  all  instances 
disclose  information  regarding  the 
protest  to  the  awarding  agency.  A 
protestor  must  exhaust  all 
administrative  remedies  with  the 
grantee  and  subgrantee  before  pursuing 
a  protest  with  the  Federal  agency. 
Reviews  of  protests  by  the  Federal 
agency  will  be  limited  to: 

(i)  Violations  of  Federal  law  or 
regulations  and  the  standards  of  this 
section  (violations  of  State  or  local  law 
will  be  under  the  jurisdiction  of  State  or 
local  authorities)  and 

(ii)  Violations  of  the  grantee's  or 
subgrantee's  protest  procedures  for 
failure  to  review  a  complaint  or  protest. 
Protests  received  by  the  Federal  agency 
other  than  those  specified  above  will  be 
referred  to  the  grantee  or  subgrantee. 

(c)  Competition.  (1)  All  procurement 
transactions  will  be  conducted  in  a 
manner  providing  full  and  open 
competition  consistent  with  the 
standards  of  §  1273.36.  Some  of  the 
situations  considered  to  be  restrictive  of 
competition  include  but  are  not  limited 
to: 

(i)  Placing  unreasonable  requirements 
on  firms  in  order  for  them  to  qualify  to 
do  business, 

(ii)  Requiring  unnecessary  experience 
and  excessive  bonding. 


(iii)  Noncompetitive  pricing  practices 
between  firms  or  between  affiliated 
companies.  ^ 

(iv)  Noncompetitive  awards  to 
consultants  that  are  on  retainer 
contracts, 

(v)  Organizational  conflicts  of  interest, 

(vi)  Specifying  only  a  "brand  name" 
product  instead  of  allowing  "an  equal" 
product  to  be  offered  and  describing  the 
performance  of  other  relevant 
requirements  of  the  procurement,  and 

(vii)  Any  arbitrary  action  in  the 
procurement  process. 

(2)  Grantees  and  subgrantees  will 
conduct  procurements  in  a  manner  that 
prohibits  the  use  of  statutorily  or 
administratively  imposed  in-State  or 
local  geographical  preferences  in  the 
evaluation  of  bids  or  proposals,  except 
in  those  cases  where  applicable  Federal 
statutes  expressly  mandate  or  encourage 
geographic  preference.  Nothing  in  this 
section  preempts  State  licensing  laws. 
When  contracting  for  architectural  and 
engineering  (A/E)  services,  geographic 
location  may  be  a  selection  criteria 
provided  its  application  leaves  an 
appropriate  number  of  qualified  firms, 
given  the  nature  and  size  of  the  project, 
to  compete  for  the  contract. 

(3)  Grantees  will  have  written 
selection  procedures  for  procurement 
transactions.  These  procedures  will 
ensure  that  all  solicitations: 

(i)  Incorporate  a  clear  and  accurate 
description  of  the  technical 
requirements  for  the  material,  product, 
or  service  to  be  procured.  Such 
description  shall  not,  in  competitive 
procurements,  contain  features  which 
unduly  restrict  competition.  The 
description  may  include  a  statement  of 
the  qualitative  nature  of  the  material, 
product  or  service  to  be  procured,  and 
when  necessary,  shall  set  forth  those 
minimum  essential  characteristics  and 
standards  to  which  it  must  conform  if  it 
is  to  satisfy  its  intended  use.  Detailed 
product  specifications  should  be 
avoided  if  at  all  possible.  When  it  is 
impractical  or  uneconomical  to  make  a 
clear  and  accurate  description  of  the 
technical  requirements,  a  "brand  name 
or  equal"  description  may  be  used  as  a 
means  to  define  the  performance  or 
other  salient  requirements  of  a 
procurement.  The  specific  features  of 
the  named  brand  which  must  be  met  by 
offerors  shall  be  clearly  stated;  and 

(ii)  Identify  all  requirements  which 
the  offerors  must  fulfill  and  all  other 
factors  to  be  used  in  evaluating  bids  or 
proposals. 

(4)  Grantees  and  subgrantees  will 
ensure  that  all  prequalified  lists  of 
persons,  firms,  or  products  which  are 
used  in  acquiring  goods  and  services  are 
current  and  include  enough  qualified 


sources  to  ensure  maximum  open  and 
free  competition.  Also,  grantees  and 
subgrantees  will  not  preclude  potential 
bidders  from  qualifying  during  the 
solicitation  period. 

(d)  Methods  of  procurement  to  be 
followed — (1)  Procurement  by  small 
purchase  procedures.  Small  purchase 
procedures  are  those  relatively  simple 
and  informal  procurement  methods  for 
securing  services,  supplies,  or  other 
property  that  do  not  cost  more  than  the 
simplified  acquisition  threshold  fixed  at 
41  U.S.C.  403(11)  (currently  set  at. 
$100,000).  If  small  purchase 
procurements  are  used,  price  or  rate 
quotations  shall  be  obtained  from  an 
adequate  number  of  qualified  sources. 

(2)  Procurement  by  sealed  bids 
(formal  advertising).  Bids  are  publicly 
solicited  and  a  firm-fixed-price  contract 
(lump  sum  or  unit  price)  is  awarded  to 
the  responsible  bidder  whose  bid, 
conforming  with  all  the  material  terms 
and  conditions  of  the  invitation  for  bids, 
is  the  lowest  in  price.  The  sealed  bid 
method  is  the  preferred  method  for 
procuring  construction,  if  the  conditions 
in  §1273.36(d)(2)(i)  apply. 

(i)  In  order  for  sealed  bidding  to  be 
feasible,  the  following  conditions 
should  be  present: 

(A)  A  complete,  adequate,  and 
realistic  specification  or  purchase 
description  is  available; 

(B)  Two  or  more  responsible  bidders 
are  willing  and  able  to  compete 
effectively  for  the  business;  and 

(C)  The  procurement  lends  itself  to  a 
firm  fixed  price  contract  and  the 
selection  of  the  successful  bidder  can  be 
made  principally  on  the  basis  of  price. 

(ii)  If  sealed  bids  are  used,  the 
following  requirements  apply: 

(A)  The  invitation  for  bids  will  be 
publicly  advertised  and  bids  shall  be 
solicited  from  an  adequate  number  of 
known  suppliers,  providing  them 
sufficient  time  prior  to  the  date  set  for 
opening  the  bids; 

(B)  The  invitation  for  bids,  which  will 
include  any  specifications  and  pertinent 
attachments,  shall  define  the  items  or 
services  in  order  for  the  bidder  to 
properly  respond; 

(C)  All  bids  will  be  publicly  opened 
at  the  time  and  place  prescribed  in  the 
invitation  for  bids; 

(D)  A  firm  fixed-price  contract  award 
will  be  made  in  writing  to  the  lowest 
responsive  and  responsible  bidder. 
Where  specified  in  bidding  documents, 
factors  such  as  discounts,  transportation 
cost,  and  life  cycle  costs  shall  be 
considered  in  determining  which  bid  is 
lowest.  Payment  discounts  will  only  be 
used  to  determine  the  low  bid  when 
prior  experience  indicates  that  such 


discounts  ^e  usually  taken  advantage 
of:  and 

(E)  Any  or  all  bids  may  be  rejected  if 
there  is  a  sound  documented  reason. 

(3)  Procurement  by  competitive 
proposals.  The  technique  of  competitive 
proposals  is  normally  conducted  with 
more  than  one  source  submitting  an 
offer,  and  either  a  fixed-price  or  cost- 
reimbursement  type  contract  is 
awarded.  It  is  generally  used  when 
conditions  are  not  appropriate  for  the 
use  of  sealed  bids.  If  this  method  is 
used,  the  following  requirements  apply: 

(i)  Requests  for  proposals  will  be 
publicized  and  identify  all  evaluation 
factors  and  their  relative  importance. 
Any  response  to  publicized  requests  for 
proposals  shall  be  honored  to  the 
maximum  extent  practical; 

(ii)  Proposals  will  be  solicited  from  an 
adequate  number  of  qualified  sources; 

(iii)  Grantees  and  subgrantees  will 
have  a  method  for  conducting  technical 
evaluations  of  the  proposals  received 
and  for  selecting  awardees; 

(iv)  Awards  will  be  made  to  the 
responsible  firm  whose  proposal  is  most 
advantageous  to  the  program,  with  price 
and  other  factors  considered;  and 

(v)  Grantees  and  subgrantees  may  use 
competitive  proposal  procedures  for 
qualifications-based  procurement  of 
architectural/engineering  (A/E) 
professional  services  whereby 
competitors'  qualifications  are  evaluated 
and  the  most  qualified  competitor  is 
selected,  subject  to  negotiation  of  fair 
and  reasonable  compensation.  The 
method,  where  price  is  not  used  as  a 
selection  factor,  can  only  be  used  in 
procurement  of  A/E  professional 
services.  It  cannot  be  used  to  purchase 
other  types  of  services  though  A/E  firms 
are  a  potential  source  to  perform  the 
proposed  effort. 

(4)  Procurement  by  noncompetitive 
proposals  is  procurement  through 
solicitation  of  a  proposal  from  only  one 
source,  or  after  solicitation  of  a  number 
of  sources,  competition  is  determined 
inadequate. 

(i)  Procurement  by  noncompetitive 
proposals  may  be  used  only  when  the 
award  of  a  contract  is  infeasible  under 
small  purchase  procedures,  sealed  bids 
or  competitive  proposals  and  one  of  the 
following  circumstances  applies: 

(A)  The  item  is  available  only  from  a 
single  source; 

(B)  The  public  exigency  or  emergency 
for  the  requirement  will  not  permit  a 
delay  resulting  from  competitive 
solicitation; 

(C)  The  awarding  agency  authorizes 
noncompetitive  proposals;  or 

(D)  After  solicitation  of  a  number  of 
sources,  competition  is  determined 
inadequate. 


(ii)  Cost  analysis,  i.e.,  verifying  the 
proposed  cost  data,  the  projections  of 
the  data,  and  the  evaluation  of  the 
specific  elements  of  costs  and  profit,  is 
required. 

(iii)  Grantees  and  subgrantees  may  be 
required  to  submit  the  proposed 
procurement  to  the  awarding  agency  for 
pre-award  review  in  accordance  with 
paragraph  (g)  of  this  section. 

(e)  Contracting  with  small  and 
minority  firms,  women's  business 
enterprise  and  labor  surplus  area  firms. 
(1)  The  grantee  and  subgrantee  will  take 
all  necessary  affirmative  steps  to  assure 
that  minority  firms,  women's  business 
enterprises,  and  labor  surplus  area  firms 
are  used  when  possible. 
(2)  Affirmative  steps  shall  include: 
(i)  Placing  qualified  small  and 
minority  businesses  and  women's 
business  enterprises  on  solicitation  lists; 

(ii)  Assuring  that  small  and  minority 
businesses,  and  women's  business 
enterprises  are  solicited  whenever  they 
are  potential  sources; 

(iii)  Dividing  total  requirements, 
when  economically  feasible,  into 
smaller  tasks  or  quantities  to  permit 
maximum  participation  by  small  and 
minority  business,  and  women's 
business  enterprises; 

(iv)  Establishing  delivery  schedules, 
where  the  requirement  permits,  which 
encourage  participation  by  small  and 
minority  business,  and  women's 
business  enterprises: 

(v)  Using  the  services  and  assistance 
of  the  Small  Business  Administration, 
and  the  Minority  Business  Development 
Agency  of  the  Diepartment  of  Commerce; 
and 

(vi)  Requiring  the  prime  contractor,  if 
subcontracts  are  to  be  let,  to  take  the 
affirmative  steps  listed  in  paragraphs 
(e)(2)  (i)  through  (v)  of  this  section. 

(0  Contract  cost  and  price.  (1) 
Grantees  and  subgrantees  must  perform 
a  cost  or  price  analysis  in  connection 
with  every  procurement  action 
including  contract  modifications.  The 
method  and  degree  of  analysis  is 
dependent  on  the  facts  surrounding  the 
particular  procurement  situation,  but  as 
a  starting  point,  grantees  must  make 
independent  estimates  before  receiving 
bids  or  proposals.  A  cost  analysis  must 
be  performed  when  the  offeror  is 
required  to  submit  the  elements  of  his 
estimated  cost,  e.g.,  under  professional, 
consulting,  and  architectural 
engineering  services  contracts.  A  cost 
analysis  will  be  necessary  when 
adequate  price  competition  is  lacking, 
and  for  sole  source  procurements, 
including  contract  modifications  or 
change  orders,  unless  price 
reasonableness  can  be  established  on 
the  basis  of  a  catalog  or  market  price  of 


a  commercial  product  sold  in 
substantial  quantities  to  the  general 
public  or  based  on  prices  set  by  law  or 
regulation.  A  price  analysis  will  be  used 
in  all  other  instances  to  determine  the 
reasonableness  of  the  proposed  contract 
price. 

(2)  Grantees  and  subgrantees  will 
negotiate  profit  as  a  separate  element  of 
the  price  for  each  contract  in  which 
there  is  no  price  competition  and  in  all 
cases  where  cost  analysis  is  performed. 
To  establish  a  fair  and  reasonable  profit, 
consideration  will  be  given  to  the 
complexity  of  the  work  to  be  performed, 
the  risk  borne  by  the  contractor,  the 
contractor's  investment,  the  amount  of 
subcontracting,  the  quality  of  its  record 
of  past  performance,  and  industry  profit 
rates  in  the  surrounding  geographical 
area  for  similar  work. 

(3)  Costs  or  prices  based  on  estimated  • 
costs  for  contracts  under  grants  will  be 
allowable  only  to  the  extent  that  costs 
incurred  or  cost  estimates  included  in 
negotiated  prices  are  consistent  with 
Federal  cost  principles  (see  §  1273.22). 
Grantees  may  reference  their  own  cost 
principles  that  comply  with  the 
applicable  Federal  cost  principles. 

(4)  The  cost  plus  a  percentage  of  cost 
and  percentage  of  construction  cost 
methods  of  contracting  shall  not  be 
used. 

(g)  Awarding  agency  review.  (1) 
Grantees  and  subgrantees  must  make 
available,  upon  request  of  the  awarding 
agency,  technical  specifications  on 
proposed  procurements  where  the 
awarding  agency  believes  such  review  is 
needed  to  ensure  that  the  item  and/or 
service  specified  is  the  one  being 
proposed  for  purchase.  This  review 
generally  will  take  place  prior  to  the 
time  the  specification  is  incorporated 
into  a  solicitation  document.  However, 
if  the  grantee  or  subgrantee  desires  to 
have  the  review  accomplished  after  a 
solicitation  has  been  developed,  the 
awarding  agency  may  still  review  the 
specifications,  with  such  review  usually 
limited  to  the  technical  aspects  of  the 
proposed  purchase. 

(2)  Grantees  and  subgrantees  must  on 
request  make  available  for  awarding 
agency  pre-award  review  procurement 
documents,  such  as  requests  for 
proposals  or  invitations  for  bids, 
independent  cost  estimates,  etc.,  when: 

(i)  A  grantee's  or  subgrantee's 
procurement  procedures  or  operation 
fails  to  comply  with  the  procurement 
standards  in  this  section;  or 

(ii)  The  procurement  is  expected  to 
exceed  the  simplified  acquisition 
threshold  and  is  to  be  awarded  without 
competition  or  only  one  bid  or  offer  is 
received  in  response  to  a  solicitation;  or 
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(iii)  The  procurement,  which  is 
expected  to  exceed  the  simpliHed 
acquisition  threshold,  specifies  a  "brand 
name'jproduct;  or 

(iv)  Tne  proposed  award  is  more  than 
the  simplified  acquisition  threshold  and 
is  to  be  awarded  to  other  than  the 
apparent  low  bidder  under  a  sealed  bid 
procurement;  or 

(v)  A  proposed  contract  modification 
changes  the  scope  of  a  contract  or 
increases  the  contract  amount  by  more 
than  the  simplified  acquisition 
threshold. 

(3)  A  grantee  or  subgrantee  will  be 
exempt  from  the  pre-award  review  in 
paragraph  {g)(2)  of  this  section  if  the 
awarding  agency  determines  that  its 
procurement  systems  comply  with  the 
standards  of  this  section. 

(i)  A  grantee  or  subgrantee  may 
request  that  its  procurement  system  be 
reviewed  by  the  awarding  agency  to 
determine  whether  its  system  meets 
these  standards  in  order  for  its  system 
to  be  certified.  Generally,  these  reviews 
shall  occur  where  there  is  a  continuous 
high-dollar  funding,  and  third-party 
contracts  are  awarded  on  a  regular  basis; 

(ii)  A  grantee  or  subgrantee  may  self- 
certify  its  procurement  system.  Such 
self-certification  shall  not  limit  the 
awarding  agency's  right  to  survey  the 
system.  Under  a  self-certification 
procedure,  awarding  agencies  may  wish 
to  rely  on  written  assurances  from  the 
grantee  or  subgrantee  that  it  is 
complying  with  these  standards.  A 
grantee  or  subgrantee  will  cite  specific 
procedures,  regulations,  standards,  etc.. 
as  being  in  compliance  with  these 
requirements  and  have  its  system 
available  for  review. 

(h)  Bonding  requirements.  For 
construction  or  facility  improvement 
contracts  or  subcontracts  exceeding  the 
simplified  acquisition  threshold,  the 
awarding  agency  may  accept  the 
bonding  policy  and  requirements  of  the 
grantee  or  subgrantee  provided  the 
awarding  agency  has  made  a 
determination  that  the  awarding 
agency's  interest  is  adequately 
protected.  If  such  a  determination  has 
not  been  made,  the  minimum 
requirements  shall  be  as  follows: 

(1)  A  bid  guarantee  from  each  bidder 
equivalent  to  five  percent  of  the  bid 
price.  The  "bid  guarantee"  shall  consist 
of  a  firm  commitment  such  as  a  bid 
bond,  certified  check,  or  other 
negotiable  instrument  accompanying  a 
bid  as  assurance  that  the  bidder  will, 
upon  acceptance  of  his  bid.  execute 
such  contractual  documents  as  may  be 
required  within  the  time  sjjecified. 

(2)  A  performance  bond  on  the  part  of 
the  contractor  for  100  percent  of  the 
contract  price.  A  "performance  bond"  is 


one  executed  in  connection  with  a 
contract  to  secure  fulfillment  of  all  the 
contractor's  obligations  under  such 
contract. 

(3)  A  payment  bond  on  the  part  of  the 
contractor  for  100  percent  of  the 
contract  price.  A  "payment  bond"  is  one 
executed  in  connection  with  a  contract 
to  assure  payment  as  required  by  law  of 
all  persons  supplying  labor  and  material 
in  the  execution  of  the  work  provided 
for  in  the  contract. 

(i)  Contract  provisions.  A  grantee's 
and  subgrantee's  contracts  must  contain 
provisions  in  paragraph  (i)  of  this 
section.  Federal  agencies  are  permitted 
to  require  changes,  remedies,  changed 
conditions,  access  and  records 
retention,  suspension  of  work,  and  other 
clauses  approved  by  the  Office  of 
Federal  Procurement  Policy. 

(1)  Administrative,  contractual,  or 
legal  remedies  in  instances  where 
contractors  violate  or  breach  contract 
terms,  and  provide  for  such  sanctions 
and  penalties  as  may  be  appropriate. 
(Contracts  more  than  the  simplified 
acquisition  threshold) 

(2)  Termination  for  cause  and  for 
convenience  by  the  grantee  or 
subgrantee  including  the  manner  by 
which  it  will  be  effected  and  the  basis 
for  settlement.  (All  contracts  in  excess 
of  $10,000) 

(3)  Compliance  with  Executive  Order 
11246  of  September  24, 1965,  entitled 
"Equal  Employment  Opportunity,"  as 
amended  by  Executive  Order  11375  of 
October  13. 1967.  and  as  supplemented 
in  Department  of  Labor  regulations  (41 
CFR  part  60).  (All  construction  contracts 
awarded  in  excess  of  $10,000  by 
grantees  and  their  contractors  or 
subgrantees) 

(4)  Compliance  with  the  Copeland 
"Anti-Kickback"  Act  (18  U.S.C.  874)  as 
supplemented  in  Department  of  Labor 
regulations  (29  CFR  part  3).  (All 
contracts  and  subgrants  for  construction 
or  repair) 

(5)  Compliance  with  the  Davis-Bacon 
Act  (40  U.S.C.  276a  to  276a-7)  as 
supplemented  by  Department  of  Labor 
regulations  (29  CFR  part  5). 
(Construction  contracts  in  excess  of 
$2000  awarded  by  grantees  and 
subgrantees  when  required  by  Federal 
grant  program  legislation] 

(6)  Compliance  with  Sections  103  and 
107  of  the  Contract  Work  Hours  and 
Safety  Standards  Act  (40  U.S.C.  327- 
330)  as  supplemented  by  Department  of 
Labor  regulations  (29  CFR  part  5). 
(Construction  contracts  awarded  by 
grantees  and  subgrantees  in  excess  of 
$2000,  and  in  excess  of  $2500  for  other 
contracts  which  involve  the 
employment  of  mechanics  or  laborers) 


(7)  Notice  of  awarding  agency 
requirements  and  regulations  pertaining 
to  reporting. 

(8)  Notice  of  awarding  agency 
requirements  and  regulations  pertaining 
to  patent  rights  with  respect  to  any 
discovery  or  invention  which  arises  or 
is  developed  in  the  course  of  or  under 
such  contract. 

(9)  Awarding  agency  requirements 
and  regulations  pertaining  to  copyrights 
and  rights  in  data. 

(10)  Access  by  the  grantee,  the 
subgrantee,  the  Federal  grantor  agency, 
the  Comptroller  General  of  the  United 
States,  or  any  of  their  duly  authorized 
representatives  to  any  books, 
documents,  papers,  and  records  of  the 
contractor  which  are  directly  pertinent 
to  that  specific  contract  for  the  purpose 
of  making  audit,  examination,  excerpts, 
and  transcriptions. 

(11)  Retention  of  all  required  records 
for  three  years  after  grantees  or 
subgrantees  make  final  payments  and  all 
other  pending  matters  are  closed. 

(12)  Compliance  with  all  applicable 
standards,  orders,  or  requirements 
issued  under  section  306  of  the  Clear 
Air  Act  (42  U.S.C.  1857(h)),  section  508 
of  the  Clean  Water  Act  (33  U.S.C.  1368), 
Executive  Order  11738,  and 
Environmental  Protection  Agency 
regulations  (40  CFR  part  15).  (Contracts, 
subcontracts,  and  subgrants  of  amounts 
in  excess  of  $100,000) 

(13)  Mandatory  standards  and  policies 
relating  to  energy  efficiency  which  are 
contained  in  the  state  energy 
conservation  plan  issued  in  compliance 
with  the  Energy  Policy  and 
Conservation  Act  (Pub.  L.  94-163.  89 
Stat.  871). 

§1273.37    Subgrants. 

(a)  States.  States  shall  follow  state  law 
and  procedures  when  awarding  and 
administering  subgrants  (whether  on  a 
cost  reimbursement  or  fixed  amount 
basis)  of  financial  assistance  to  local  and 
Jndian  tribal  governments.  States  shall: 

(1)  Ensure  that  every  subgrant 
includes  any  clauses  required  by 
Federal  statute  and  executive  orders  and 
their  implementing  regulations; 

(2)  Ensure  that  subgrantees  are  aware 
of  requirements  imposed  upon  them  by 
Federal  statute  and  regulation; 

(3)  Ensure  that  a  provision  for 
compliance  with  §  1273.42  is  placed  in 
every  cost  reimbursement  sut^rant;  and 

(4)  Conform  any  advances  of  grant 
funds  to  subgrantees  substantially  to  the 
same  standards  of  timing  and  amount 
that  apply  to  cash  advances  by  Federal 
agencies. 

(b)  All  other  grantees.  All  other 
grantees  shall  follow  the  provisions  of 
this  part  which  are  applicable  to 
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awarding  agencies  when  awarding  and 
administering  subgrants  (whether  on  a 
cost  reimbursement  or  fixed  amount 
basis)  of  financial  assistance  to  local  and 
Indian  tribal  governments.  Grantees 
shall: 

(1)  Ensure  that  every  subgrant 
includes  a  provision  for  compliance 
with  this  part; 

(2)  Ensure  that  every  subgrant 
includes  any  clauses  required  by 
Federal  statute  and  executive  orders  and 
their  implementing  regulations;  and 

(3)  Ensure  that  subgrantees  are  aware 
of  requirements  imposed  upon  them  by 
Federal  statutes  and  regulations. 

(c)  Exceptions,  by  their  own  terms, 
certain  provisions  of  this  part  do  not 
apply  to  the  award  and  administration 
of  subgrants: 

(1)  Section  1273.10; 

(2)  Section  1273.11; 

(3)  The  letter-of-credit  procedures 
specified  in  Treasury  Regulations  at  31 
CFR  part  205,  cited  in  §  1273.21;  and 

(4)  Section  1273.50. 

Reports,  Records,  Retention,  and 
Enforcement 

§1273.40    Monitoring  and  reporting 
program  performance. 

(a)  Monitoring  by  grantees.  Grantees 
are  responsible  for  managing  the  day-to- 
day operations  of  grant  and  subgrant 
supported  activities.  Grantees  must 
monitor  grant  and  subgrant  activities  to 
assure  compliance  with  applicable 
Federal  requirements  and  that 
performance  goals  are  being  achieved. 
Grantee  monitoring  must  cover  each 
program,  function  or  activity. 

(b)  Nonconstruction  performance 
reports.  The  Federal  agency  may,  if  it 
decides  that  performance  information 
available  from  subsequent  applications 
contains  sufficient  information  to  meet 
its  programmatic  needs,  require  the 
grantee  to  submit  a  performance  report 
only  upon  expiration  or  termination  of 
grant  support.  Unless  waived  by  the 
Federal  agency  this  report  will  be  due 
on  the  same  date  as  the  final  Financial 
Status  Report. 

(1)  Grantees  shall  submit  annual 
performance  reports  unless  the 
awarding  agency  requires  quarterly  or 
semi-annual  reports.  However, 
performance  reports  will  not  be  required 
more  frequently  than  quarterly.  Annual 
reports  shall  be  due  90  days  after  the 
grant  year,  quarterly  or  semi-annual 
reports  shall  be  due  30  days  after  the 
reporting  period.  The  final  performance 
report  will  be  due  90  days  after  the 
expiration  or  termination  of  grant 
support.  If  a  justified  request  is 
submitted  by  a  performance  report. 
Additionally,  requirements  for 


unnecessary  performance  reports  may 
be  waived  by  the  Federal  agency. 

(2)  Performance  reports  will  contain, 
for  each  grant,  brief  information  on  the 
following: 

(i)  A  comparison  of  actual 
accomplishments  to  the  objectives 
established  for  the  period.  Where  the 
output  of  the  project  can  be  quantified, 
a  computation  of  the  cost  per  unit  of 
output  may  be  required  if  that 
information  will  be  useful. 

(ii)  The  reasons  for  slippage  if 
established  objectives  were  not  met. 

(iii)  Additional  pertinent  information 
including,  when  appropriate,  analysis 
and  explanation  of  cost  overruns  or  high 
unit  costs. 

(3)  Grantees  will  not  be  required  to 
submit  more  than  the  original  and  two 
copies  of  performance  reports. 

(4)  Grantees  will  adhere  to  the 
standards  in  this  section  in  prescribing 
performance  reporting  requirements  for 
subgrantees. 

(c)  Construction  performance  reports. 
For  the  most  part,  on-site  technical 
inspections  and  certified  percentage-of- 
completion  data  are  relied  on  heavily  by 
Federal  agencies  to  monitor  progress 
under  construction  grants  and 
subgrants.  The  Federal  agency  will 
require  additional  formal  performance 
reports  only  when  considered 
necessary,  and  never  more  frequently 
than  quarterly. 

(d)  Significant  developments.  Events 
may  occur  between  the  scheduled 
performance  reporting  dates  which  have 
significant  impact  upon  the  grant  or 
subgrant  supported  activity.  In  such 
cases,  the  grantee  must  inform  the 
Federal  agency  as  soon  as  the  following 
types  of  conditions  become  known: 

(1)  Problems,  delays,  or  adverse 
conditions  which  will  materially  impair 
the  ability  to  meet  the  objective  of  the 
award.  This  disclosure  must  include  a 
statement  of  the  action  taken,  or 
contemplated,  and  any  assistance 
needed  to  resolve  the  situation. 

(2)  Favorable  developments  which 
enable  meeting  time  schedules  and 
objectives  sooner  or  at  less  cost  than 
anticipated  or  producing  more 
beneficial  results  than  originally 
planned. 

(e)  Federal  agencies  may  make  site 
visits  as  warranted  by  program  needs. 

(fj  Waivers,  extensions.  (1)  Federal 
agencies  may  waive  any  performance 
report  required  by  this  part  if  not 
needed. 

(2)  The  grantee  may  waive  any 
performance  report  from  a  subgrantee 
when  not  needed.  The  grantee  may 
extend  the  due  date  for  any  performance 
report  from  a  subgrantee  if  the  grantee 
will  still  be  able  to  meet  its  performance 


reporting  obligations  to  the  Federal 
agency. 

§  1273.41    Financial  reporUng. 

(a)  General.  (1)  Except  as  provided  in 
paragraphs  (a)  (2)  and  (5)  of  this  section, 
grantees  will  use  only  the  forms 
specified  in  paragraphs  (a)  through  (e)  of 
this  section,  and  such  supplementary  or 
other  forms  as  may  from  time  to  time  be 
authorized  by  ONffl,  for: 

(i)  Submitting  financial  reports  to 
Federal  agencies,  or 

(ii)  Requesting  advances  or 
reimbursements  when  letters  or  credit 
are  not  used. 

(2)  Grantees  need  not  apply  the  forms 
prescribed  in  this  section  in  dealing 
with  their  subgrantees.  However, 
grantees  shall  not  impose  more 
burdensome  requirements  on 
subgrantees. 

(3)  Grantees  shall  follow  all 
applicable  standard  and  supplemental 
Federal  agency  instructions  approved  by 
0MB  to  the  extent  required  under  the 
Paperwork  Reduction  Act  of  1980  for 
use  in  coimection  with  forms  specified 
in  paragraphs  (b)  through  (e)  of  this 
section.  Federal  agencies  may  issue 
substantive  supplementary  instructions 
only  with  the  approval  of  OMB.  Federal 
agencies  may  shade  out  or  instruct  the 
grantee  to  disregard  any  line  item  that 
the  Federal  agency  finds  unnecessary 
for  its  decisionmaking  purposes. 

(4)  Grantees  will  not  be  required  to 
submit  more  than  the  original  and  two 
copies  of  forms  required  under  this  part. 

(5)  Federal  agencies  may  provide 
computer  outputs  to  grantees  to 
expedite  or  contribute  to  the  accuracy  of 
reporting.  Federal  agencies  may  accept 
the  required  information  from  grantees 
in  machine  usable  format  or  computer 
printouts  instead  of  prescribed  forms. 

(6)  Federal  agencies  may  waive  any 
report  required  by  this  section  if  not 
needed. 

(7)  Federal  agencies  may  extend  the 
due  date  of  any  financial  report  upon 
receiving  a  justified  request  from  a 
grantee. 

(b)  Financial  Status  Report — (1)  Form. 
Grantees  will  use  Standard  Form  269  or 
269A,  Financial  Status  Report,  to  report 
the  status  of  funds  for  all 
nonconstruction  grants  and  for 
construction  grants  when  required  in 
accordance  with  paragraph 
§  1273.41(e)(2)(iii)  of  this  section. 

(2)  Accounting  basis.  Each  grantee 
will  report  program  outlays  and 
program  income  on  a  cash  or  accrual 
basis  as  prescribed  by  the  awarding 
agency.  If  the  Federal  agency  requires 
accrual  information  and  the  grantee's 
accounting  records  are  not  normally 
kept  on  the  accrual  basis,  the  grantee 
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shall  not  be  required  to  convert  its 
accounting  system  but  shall  develop 
such  accrual  information  through  and 
analysis  of  the  documentation  on  hand. 

(3)  Frequency.  The  Federal  agency 
may  prescribe  the  frequency  of  the 
report  for  each  project  or  program. 
However,  the  report  will  not  be  required 
more  frequently  than  quarterly.  If  the 
Federal  agency  does  not  specify  the 
frequency  of  the  report,  it  will  be 
submitted  annually.  A  final  report  will 
be  required  upon  expiration  or 
termination  of  grant  support. 

(4)  Due  date.  When  reports  are 
required  on  a  quarterly  or  semiannual 
basis,  they  will  be  due  30  days  after  the 
reporting  period.  When  required  on  an 
annual  basis,  they  will  be  due  90  days 
after  the  grant  year.  Final  reports  will  be 
due  90  days  after  the  expiration  or 
termination  of  grant  support. 

(c)  Federal  Cash  Transactions 
Report — (1)  Form,  (i)  For  grants  paid  by 
letter  or  credit.  Treasury  check  advances 
or  electronic  transfer  of  funds,  the 
grantee  will  submit  the  Standard  Form 
272,  Federal  Cash  Transactions  Report, 
and  when  necessary,  its  continuation 
sheet.  Standard  Form  272a,  unless  the 
terms  of  the  award  exempt  the  grantee 
from  this  requirement. 

(ii)  These  reports  will  be  used  by  the 
Federal  agency  to  monitor  cash 
advanced  to  grantees  and  to  obtain 
disbursement  or  outlay  information  for 
each  grant  from  grantees.  The  format  of 
the  report  may  be  adapted  as 
appropriate  when  reporting  is  to  be 
accomplished  with  the  assistance  of 
automatic  data  processing  equipment 
provided  that  the  information  to  be 
submitted  is  not  changed  in  substance. 

(2)  Forecasts  of  Federal  cash 
requirements.  Forecasts  of  Federal  cash 
requirements  may  be  required  in  the 
"Remarks"  section  of  the  report. 

(3)  Cash  in  hands  of  subgrantees. 
When  considered  necessary  and  feasible 
by  the  Federal  agency,  grantees  may  be 
required  to  report  the  amount  of  cash 
advances  in  excess  of  three  days'  needs 
in  the  hands  of  their  subgrantees  or 
contractors  and  to  provide  short 
narrative  explanations  of  actions  taken 
by  the  grantee  to  reduce  the  excess 
balances. 

(4)  Frequency  and  due  date.  Grantees 
must  submit  the  report  no  later  than  15 
working  days  following  the  end  of  each 
quarter.  However,  where  an  advance 
either  by  letter  of  credit  or  electronic 
transfer  of  funds  is  authorized  at  an 
annualized  rate  of  one  million  dollars  or 
more,  the  Federal  agency  may  require 
the  report  to  be  submitted  within  15 
working  days  following  the  end  of  each 
month. 


(d)  Request  for  advance  or 
reimbursement — (1)  Advance  payments. 
Requests  for  Treasury  check  advance 
payments  will  be  submitted  on  Standard 
Form  270,  Request  for  Advance  or 
Reimbursement.  (This  form  will  not  be 
used  for  drawdowns  under  a  letter  of 
credit,  electronic  funds  transfer  or  when 
Treasury  check  advance  payments  are 
made  to  the  grantee  automatically  on  a 
predetermined  basis.) 

(2)  Reimbursements.  Requests  for 
reimbursement  under  nonconstruction 
grants  will  also  be  submitted  on 
Standard  Form  270.  (For  reimbursement 
requests  under  construction  grants,  see 
paragraph  (e)(1)  of  this  section.) 

(3)  The  frequency  for  submitting 
payment  requests  is  treated  in 

§  1273.41(b)(3). 

(e)  Outlay  report  and  request  for 
reimbursement  for  construction 
programs.  (1)  Grants  that  support 
construction  activities  paid  by 
reimbursement  method. 

(i)  Requests  for  reimbursement  under 
construction  grants  will  be  submitted  on 
Standard  Form  271,  Outlay  Report  and 
Request  for  Reimbursement  for 
Construction  Programs.  Federal  agencies 
may,  however,  prescribe  the  Request  for 
Advance  or  Reimbursement  form, 
specified  in  §  1273.41(d),  instead  of  this 
form. 

(ii)  The  frequency  for  submitting 
reimbursement  requests  is  treated  in 
§  1273.41(b)(3). 

(2)  Grants  that  support  construction 
activities  paid  by  letter  of  credit, 
electronic  funds  transfer  or  Treasury 
check  advance. 

(i)  When  a  construction  grant  is  paid 
by  letter  of  credit,  electronic  funds 
transfer  or  Treasury  check  advances,  the 
grantee  will  report  its  outlays  to  the 
Federal  agency  using  Standard  Form 
271.  Outlay  Report  and  Request  for 
Reimbursement  for  Construction 
Programs.  The  Federal  agency  will 
provide  any  necessary  special 
instruction.  However,  frequency  and 
due  date  shall  be  governed  by 
§  1273.41(b)  (3)  and  (4). 

(ii)  When  a  construction  gran^t  is  paid 
by  Treasury  check  advances  based  on 
periodic  requests  from  the  "rantee.  the 
advances  will  be  requested  on  the  form 
specified  in  §  1273.41(d). 

(iii)  The  Federal  agency  may 
substitute  the  Financial  Status  Report 
specified  in  §  1273.41(b)  for  the  Outlay 
Report  and  Request  for  Reimbursement 
for  Construction  Programs. 

(3)  Accounting  basis.  The  accounting 
basis  for  the  Outlay  Report  and  Request 
for  Reimbursement  for  Construction 
Programs  shall  be  governed  by 

§  1273.41(b)(2). 


§1273.42    Retention  and  access 
rsquirements  for  records. 

(a)  AppUcability.  (1)  This  section 
applies  to  all  Hnancial  and 
programmatic  records,  supporting 
documents,  statistical  records,  and  other 
records  of  grantees  or  subgrantees  which 
are: 

(i)  Required  to  be  maintained  by  the 
terms  of  this  part,  program  regulations 
or  the  grant  agreement,  or 

(ii)  Otherwise  reasonably  considered 
as  pertinent  to  program  regulations  or 
the  grant  agreement. 

(2)  This  section  does  not  apply  to 
records  maintained  by  contractors  or 
subcontractors.  For  a  requirement  to 
place  a  provision  concerning  records  in 
certain  kinds  of  contracts,  see 
§1273.36(i)(10). 

(b)  Length  of  retention  period.  (1) 
Except  as  otherwise  provided,  records 
must  be  retained  for  three  years  from  the 
starting  date  specified  in  paragraph  (c) 
of  this  section. 

(2)  If  any  litigation,  claim,  negotiation, 
audit  or  other  action  involving  the 
records  has  been  started  before  the 
expiration  of  the  3-year  period,  the 
records  must  be  retained  until 
completion  of  the  action  and  resolution 
of  all  issues  which  arise  from  it,  or  until 
the  end  of  the  regular  3-year  period, 
whichever  is  later. 

(3)  To  avoid  duplicate  recordkeeping, 
awarding  agencies  may  make  special 
arrangements  with  grantees  and 
subgrantees  to  retain  any  records  which 
are  continuously  needed  for  joint  use. 
The  awarding  agency  will  request 
transfer  of  records  to  its  custody  when 
it  determines  that  the  records  possess 
long-term  retention  value.  When  the 
records  are  transferred  to  or  maintained 
by  the  Federal  agency,  the  3-year 
retention  requirement  is  not  applicable 
to  the  grantee  or  subgrantee. 

(c)  Starting  date  ofretention  period — 
(1)  General.  When  grant  support  is 
continued  or  renewed  at  annual  or  other 
intervals,  the  retention  period  for  the 
records  of  each  funding  period  starts  on 
the  day  the  grantee  or  subgrantee 
submits  to  the  awarding  agency  its 
single  or  last  expenditure  report  for  that 
period.  However,  if  grant  support  is 
continued  or  renewed  quarterly,  the 
retention  period  for  each  year'^  records 
starts  on  the  day  the  grantee  submits  its 
expenditure  report  for  the  last  quarter  of 
the  Federal  fiscal  year.  In  all  other  cases, 
the  retention  period  starts  on  the  day 
the  grantee  submits  its  final  expenditure 
report.  If  an  expenditure  report  has  been 
waived,  the  retention  period  starts  on 
the  day  the  report  would  have  been  due. 

(2)  Real  property  and  equipment 
records.  The  retention  period  for  real 
property  and  equipment  records  starts 


from  the  date  of  the  disposition  or 
replacement  or  transfer  at  the  direction 
of  the  awarding  agency. 

(3)  Records  for  income  transactions 
after  grant  or  subgrant  support.  In  some 
cases  grantees  must  report  income  after 
the  period  of  grant  support.  Where  there 
is  such  a  requirement,  the  retention 
period  for  the  records  pertaining  to  the 
earning  of  the  income  starts  from  the 
end  of  the  grantee's  fiscal  year  in  which 
the  income  is  earned. 

(4)  Indirect  cost  rate  proposals,  cost 
allocations  plans,  etc.  This  paragraph 
applies  to  the  following  types  of 
documents,  and  their  supporting 
records:  indirect  cost  rate  computations 
or  proposals,  cost  alUscation  plans,  and 
any  similar  accounting  computations  of 
the  rate  at  which  a  particular  group  of 
costs  is  chargeable  (such  as  computer 
usage  chargeback  rates  or  composite 
fringe  benefit  rates). 

(i)  If  submitted  for  negotiation.  If  the 
proposal,  plan,  or  other  computation  is 
required  to  be  submitted  to  the  Federal 
Government  (or  to  the  grantee)  to  form 
the  basis  for  negotiation  of  the  rate,  then 
the  i-year  retention  period  for  its 
supporting  records  starts  from  the  date 
of  such  submission. 

(ii)  If  not  submitted  for  negotiation.  If 
the  proposal,  plan,  or  other  computation 
is  not  required  to  be  submitted  to  the 
Federal  Government  (or  to  the  grantee) 
for  negotiation  purposes,  then  the  3-year 
retention  period  for  the  proposal  plan, 
or  computation  and  its  supporting 
records  starts  from  end  of  the  fiscal  year 
(or  other  accounting  period)  covered  by 
the  proposal,  plan,  or  other 
computation. 

(d)  Substitution  of  microfilm.  Copies 
made  by  microfilming,  photocopying,  or 
similar  methods  may  be  substituted  for 
the  original  records. 

(e)  Access  to  records — (1)  Records  of 
grantees  and  subgrantees.  The  awarding 
agency  and  the  Comptroller  General  of 
the  United  States,  or  any  of  their 
authorized  representatives,  shall  have 
the  right  of  access  to  any  pertinent 
books,  documents,  papers,  or  other 
records  of  grantees  and  subgrantees 
which  are  pertinent  to  the  grant,  in 
order  to  make  audits,  examinations, 
excerpts,  and  transcripts. 

(2)  txpiration  of  right  of  access.  The 
rights  of  access  in  this  section  must  not 
be  limited  to  the  required  retention 
period  but  shall  last  as  long  as  the 
records  are  retained. 

(f)  Restrictions  on  public  access.  The 
Federal  Freedom  of  Information  Act  (5 
U.S.C.  552)  does  not  apply  to  records 
unless  .required  by  Federal,  State,  or 
local  law,  grantees  and  subgrantees  are 
not  required  to  permit  public  access  to 
their  records. 


§  1273.43    Enforcement 

(a)  Remedies  for  noncompliance.  If  a 
grantee  or  subgrantee  materially  fails  to 
comply  with  any  term  of  an  award, 
whether  stated  in  a  Federal  statute  or 
regulation,  an  assurance,  in  a  State  plan 
or  application,  a  notice  of  award,  or 
elsewhere,  the  award  agency  may  take 
one  or  more  of  the  following  actions,  as 
appropriate  in  the  circumstances: 

(1)  Temporarily  withhold  cash 
payments  pending  correction  of  the 
deficiency  by  the  grantee  or  subgrantee 
or  more  severe  enforcement  action  by 
the  awarding  agency. 

(2)  Disallow  (that  is,  deny  both  use  of 
funds  and  matching  credit  for)  all  or 
part  of  the  cost  of  the  activity  or  action 
not  in  compliance, 

(3)  Wholly  or  partly  suspend  or 
terminate  the  current  award  for  the 
grantee's  or  subgrantee's  program, 

(4)  Withhold  further  awards  for  the 
program,  or 

(5)  Take  other  remedies  that  may  be 
legally  available. 

(b)  Hearings,  appeals.  In  taking  an 
enforcement  action,  the  awarding 
agency  will  provide  the  grantee  or 
subgrantee  an  opportunity  for  such 
hearing,  appeal,  or  other  administrative 
proceeding  to  which  the  grantee  or 
subgrantee  is  entitled  under  any  statute 
or  regulation  applicable  to  the  action 
involved. 

(c)  Effects  of  suspension  and 
termination.  Costs  of  grantee  or 
subgrantee  resulting  from  obligations 
incurred  by  the  grantee  or  subgrantee 
during  a  suspension  or  after  termination 
of  an  award  arc  not  allowable  unless  the 
awarding  agency  expressly  authorizes 
them  in  the  notice  of  suspension  or 
termination  or  subsequently.  Other 
grantee  or  subgrantee  costs  during 
suspension  or  after  termination  which 
are  necessary  and  not  reasonably 
avoidable  are  allowable  if: 

(1)  The  costs  result  from  obligations 
which  were  properly  incurred  by  the 
grantee  or  subgrantee  before  the 
effective  date  of  suspension  or 
termination,  are  not  in  anticipation  of  it. 
and,  in  the  case  of  a  termination,  are 
noncancellable,  and, 

(2)  The  costs  would  be  allowable  if 
the  award  were  not  suspended  or 
expired  normally  at  the  end  of  the 
funding  period  which  the  termination 
takes  effect. 

(d)  Relationship  to  debarment  and 
suspension.  The  enforcement  remedies 
identified  in  this  section,  including 
suspension  and  termination,  do  not 
preclude  grantee  or  subgrantee  from 
being  subject  to  "Debarment  and 
Suspension"  under  E.O.  12549  (see 
§1273.35). 


§1273.44    Termination  for  convenience. 

Except  as  provided  in  §  1273.43 
awards  may  be  terminated  in  whole  or 
in  part  only  as  follows: 

(a)  By  the  awarding  agency  with  the 
consent  of  the  grantee  or  subgrantee  in 
which  case  the  two  parties  shall  agree 
upon  the  termination  conditions, 
including  the  effective  date  and  in  the 
case  of  partial  termination,  the  portion 
to  be  terminated,  or 

(b)  By  the  grantee  or  subgrantee  upon 
written  notification  to  the  awarding 
agency,  setting  forth  the  reasons  for 
such  termination,  the  effective  date,  and 
in  the  case  of  partial  termination,  the 
portion  to  be  terminated.  However,  if,  in 
the  case  of  a  partial  termination,  the 
awarding  agency  determines  that  the 
remaining  portion  of  the  award  will  not 
accomplish  the  purposes  for  which  the 
award  was  made,  the  awarding  agency 
may  terminate  the  award  in  its  entirety 
under  either  §  1273.43  or  paragraph  (a) 
of  this  section. 

Subpart  D — After-The-Grant 
Requirements 

§1273.50    aoseout 

(a)  General.  The  Federal  agency  will 
close  out  the  award  when  it  determines 
that  all  appHcable  administrative 
actions  and  all  required  work  of  the 
grant  has  been  completed. 

(b)  Reports.  Within  90  days  after  the 
expiration  or  termination  of  the  grant, 
the  grantee  must  submit  all  financial, 
performance,  and  other  reports  required 
as  a  condition  of  the  grant.  Upon  request 
by  the  grantee.  Federal  agencies  may 
extend  this  timeframe.  These  may 
include  but  are  not  limited  to: 

(1)  Final  performance  or  progress 
report. 

(2)  Financial  Status  Report  (SF  269)  or 
Outlay  Report  and  Request  for 
Reimbursement  for  Construction 
Programs  (SF-271)  (as  applicable). 

(3)  Final  request  for  payment  (SF- 
270)  (if  applicable). 

(4)  Invention  disclosure  (if 
applicable). 

(5)  Federally-owned  property  report: 
In  accordance  with  §  1273.32(0,  a 
grantee  must  submit  an  inventory  of  all 
federally  owned  property  (as  distinct 
from  property  acquired  with  grant 
funds)  for  which  it  is  accountable  and 
request  disposition  instructions  from 
the  Federal  agency  of  property  no  longer 
needed. 

(c)  Cost  adjustment.  The  Federal 
agency  will,  within  90  days  after  receipt 
of  reports  in  paragraph  (b)  of  this 
section,  make  upward  or  downward 
adjustments  to  the  allowable  costs. 

(d)  Cash  adjustments.  (1)  The  Federal 
agency  will  make  prompt  payment  to 


r 
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the  grantee  for  allowable  reimbursable 
costs. 

(2)  The  grantee  must  immediately 
refund  to  the  Federal  agency  any 
balance  of  unobligated  (unencumbered) 
cash  advanced  that  is  not  authorized  to 
be  retained  for  use  on  other  grants. 

§1273.51    Later  disallowances  and 
adjustments. 
The  closeout  of  a  grant  does  not  affect: 

(a)  The  Federal  agency's  right  to 
disallow  costs  and  recover  funds  on  the 
basis  of  a  later  audit  or  other  review; 

(b)  The  grantee's  obligation  to  return 
any  funds  due  as  a  result  of  later 
refunds,  corrections,  or  other 
transactions; 

(c)  Records  retention  as  required  in 
§1273.42; 

(d)  Property  management 
requirements  in  §§  1273.31  and  1273.32; 
and 

(e)  Audit  requirements  in  §  1273.26. 

$1273.52    Collection  of  amounts  due. 

(a)  Any  funds  paid  to  a  grantee  in 
excess  of  the  amount  to  which  the 
grantee  is  finally  determined  to  be 
entitled  under  the  terms  of  the  award 
constitute  a  debt  to  the  Federal 
Government.  If  not  paid  within  a 
reasonable  period  after  demand,  the 
Federal  agency  may  reduce  the  debt  by: 

(1)  Making  an  administrative  offset 
against  other  requests  for 
reimbursement, 

(2)  Withholding  advance  payments 
otherwise  due  to  the  grantee,  or 

(3)  Other  action  permitted  by  law. 

(b)  Except  where  otherwise  provided 
by  statutes  or  regulations,  the  Federal 
agency  will  charge  interest  on  an 
overdue  debt  in  accordance  with  the 
Federal  Claims  Collection  Standards  (4 
CFR  Ch.  n).  The  date  from  which 
interest  is  computed  is  not  extended  by 
litigation  or  the  filing  of  any  form  of 
appeal. 

Subpart  E— Entitlements  (Reserved) 

[FR  Doc.  95-15898  Filed  6-28-95;  8:45  am) 

BILLING  COOe  7510-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  172 
[Docket  No.  94F-02221 

Food  Additives  Permitted  for  Direct 
Addition  to  Food  for  Human 
Consumption;  Calcium  Disodium 
EDTA 

AGENCY:  Food  and  Drug  Administration, 
HHS. 


ACTION:  Final  rule. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  calcium  disodium  EDTA 
(ethylenediaminetetraacetate)  to 
promote  color  retention  for  canned, 
cooked  fava  beans.  This  action  is  in 
response  to  a  petition  filed  by  Ramico 
Foods,  Inc. 

DATES:  Effective  June  29,  1995;  written 
objections  and  requests  for  a  hearing  by 
July  31.  1995. 

ADDRESSES:  Submit  written  objections  to 
the  Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23. 12420  Parklawn  Dr.. 
Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  E.  LaVecchia.  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
217).  Food  and  Drug  Administration, 
200  C  St.  SW.,  Washington,  DC  20204, 
202-418-3072. 

SUPPLEMENTARY  INFORMATION:  In  a  notice 
published  in  the  Federal  Register  of 
July  14,  1994  (59  FR  35933),  FDA 
announced  that  a  food  additive  petition 
(FAF  3A4404)  had  been  filed  by  Ramico 
Foods,  Inc.,  8245  Le  Creusot.  St- 
Leonard,  Quebec,  CANADA  HlP  2A2. 
The  petition  proposed  to  amend  the 
food  additive  regulations  in  §  172.120 
Calcium  disodium  EDTA  (21  CFR 
172.120)  to  provide  for  the  safe  use  of 
calcium  disodium  EDTA  to  promote 
color  retention  for  canned,  cooked  fava 
beans. 

FDA  has  evaluated  data  in  the 
petition  and  other  relevant  material  and 
concludes  that  the  proposed  food 
additive  use  of  calcium  disodium  EDTA 
is  safe,  and  that  §  172.120  should  be 
amended  as  set  forth  below. 

In  accordance  with  §  171.1(h)  (21  CFR 
171.1(h)).  the  petition  and  the 
documents  that  FDA  considered  and 
relied  upon  in  reaching  its  decision  to 
approve  the  petition  are  available  for 
inspection  at  the  Center  for  Food  Safety 
and  Applied  Nutrition  by  appointment 
with  the  information  contact  person 
listed  above.  As  provided  in  21  CFR 
171.1(h),  the  agency  will  delete  from  the 
documents  any  materials  that  are  not 
available  for  public  disclosure  before 
making  the  documents  available  for 
inspection. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 


environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m..  Monday  through  Friday. 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  Jufy  31,  1995,  file  with 
the  Dockets  Management  Branch 
(address  above)  written  objections 
thereto.  E^ch  objection  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event 
that  a  hearing  is  held.  Failure  to  include 
such  a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

List  of  Subjects  in  21  CFR  Part  172 

Food  additives.  Reporting  and 
recordkeeping  requirements. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Director,  Center  for  Food  Safety  and 
Applied  Nutrition,  21  CFR  part  172  is 
amended  as  follows: 

PART  172— FOOD  ADDITIVES 
PERMITTED  FOR  DIRECT  ADDITION 
TO  FOOD  FOR  HUMAN 
CONSUMPTION 

1.  The  authority  citation  for  21  CFR 
part  172  continues  to  read  as  follows: 

Authority:  Sees.  201,  401,  402,  409,  701, 
721  of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (21  U.S.C.  321,  341.  342.  348,  371,  379e). 

2.  Section  172.120  is  amended  in  the 
table  in  paragraph  (b)(1)  by 
alphabetically  adding  a  new  entry  to 
read  as  follows: 

§  172.120    Calcium  disodium  EDTA. 

***** 


U)  *  *  * 


Food 

Limita- 
tion 

(parts 
per  mil- 
lion) 

Use 

• 

Fava  beans 
(cooked 
canned). 

•  • 

36S 

•  • 

•  • 

Promote  color 
retention. 

•  * 

Dated:  June  15. 1995. 
Janice  F.  Oliver, 

Deputy  Director  for  Systems  and  Support. 
Center  for  Food  Safety  and  Applied  Nutrition. 
IFR  Doc.  95-15924  Filed  6-28-95;  8:45  am] 
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21  CFR  Part  178 
[Docket  No.  93F-0033] 

Indirect  Food  Additives:  Adjuvants, 
Production  Aids,  and  Sanitizers 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  3.9-bis[2-{3-(3-fert-butyl- 
4-hydroxy-5- 

methy  IphenyDpropiony  loxy}-l  .1- 
dimethylethyl]-2.4.8.10- 
tetraoxaspiro(5.5]undecane  as  an 
antioxidant  for  high  density 
polyethylene  intended  for  use  in  food- 
contact  articles.  This  action  is  in 
response  to  a  petition  filed  by 
Sumitomo  Chemical  America.  Inc. 
DATES:  Effective  June  29,  1995;  written 
objections  by  July  31, 1995. 
ADDRESSES:  Submit  written  objections  to 
the  Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23,  12420  Parklawn  Dr., 
Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Hortense  S.  Macon,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
216),  Food  and  Drug  Administration, 
200  C  St.  SW.,  Washington,  DC  20204, 
202-418-3086. 

SUPPLEMENTARY  INFORMATION:  In  a  notice 
published  in  the  Federal  Register  of 


March  12.  1993  (58  FR  13604).  FDA 
announced  that  a  food  additive  petition 
(FAP  3B4358)  had  been  filed  by 
Sumitomo  Chemical  America.  Inc.,  345 
Park  Ave.,  New  York,  NY  10154.  The 
petition  proposed  to  amend  the  food 
additive  regulations  in  §  178.2010 
Antioxidants  and/or  stabilizers  for 
polymers  (21  CFR  178.2010)  to  provide 
for  the  safe  use  of  3,9-bis(2-{3-(3-tert- 
butyl-4-hydroxy-5- 
methylphenyl)propionyloxy}-l,l- 
dimethylethyll-2.4.8.10- 
tetraoxaspiro|5.5]undecane  as  an 
antioxidant  for  polyethylene  complying 
with  §  177.1520  Olefin  polymers  (21 
CFR  177.1520)  intended  for  use  in  food- 
contact  articles. 

FDA  has  evaluated  the  data  in  the 
petition  and  other  relevant  material.  The 
agency  concludes  that  data  in  the 
petition  support  the  safe  use  of  the 
additive  only  in  high  density 
polyethylene  with  a  minimum  density 
of  0.94.  and  under  limited  use 
conditions.  Therefore,  the  use  of  the 
additive  has  been  limited  in 
§  178.2010(b)  consistent  with  these 
conditions. 

In  accordance  with  §  171.1(h)  (21  CFR 
171.1(h)).  the  petition  and  the 
documents  that  FDA  considered  and 
relied  upon  in  reaching  its  decision  to 
approve  the  petition  are  available  for 
inspection  at  the  Center  for  Food  Safety 
and  Applied  Nutrition  by  appointment 
with  the  information  contact  person 
listed  above.  As  provided  in  21  CFR 
171.1(h).  the  agency  will  delete  from  the 
documents  any  materials  that  are  not 
available  for  public  disclosure  before 
making  the  documents  available  for 
inspection. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  July  31,  1995,  file  with 
the  Dockets  Management  Branch 
(address  above)  written  objections 
thereto.  Each  objection  shall  be 


separately  numbered,  and  each 
numbered  objection  shall  specifj'  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Eacli 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event 
that  a  hearing  is  held.  Failure  to  include 
such  a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m..  Monday 
through  Friday. 

List  of  Subjects  in  21  CFR  Part  178 

Food  additives.  Food  packaging. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Director,  Center  for  Food  Safety  and 
Applied  Nutrition,  21  CFR  part  178  is 
amended  as  follows: 

PART  178— INDIRECT  FOOD 
ADDITIVES:  ADJUVANTS, 
PRODUCTION  AIDS,  AND  SANITIZERS 

1.  The  authority  citation  for  21  CFR 
part  178  continues  to  read  as  follows: 

Authority:  Sees.  201,  402,  409,  721  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act  (21 
U.S.C.  321,342,  348.  379e). 

2.  Section  178.2010  is  amended  in  the 
table  in  paragraph  (b)  by  revising  the 
"Limitations"  for  the  entry  "3,9-Bis[2- 
{3-(3-(ert-butyl-4-hydroxy-5- 
methylphenyl)propionyloxy}-l,l 
dimethylethyl]-2.4.8.10- 
tetraoxaspiro[5.5lundecane"  to  read  as 
follows: 

§  178.2010    Antioxidants  and/or  stabilizers 
for  polynwrs. 

***** 

(bj*    •    • 
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Substatxes 


Limitations 


3.9-Bis(2-{3-(3-fer^butyl-4-hyclroxy-5- 
methylphenyl)pfoptonyloxy}-1.1-dimethylethyl]-2,4,8,10- 
tetraoxasfxrolS.SJundecane  (CAS  Reg.  No.  90498-90- 
1). 


For  use  only: 


.  At  levels  not  to  exceed  02  percent  by  weight  of  polypropylene  complying  with 
§177.1520(0),  Item  1.1  of  this  chapter.  The  finished  polymer  is  to  be  used  in  con- 
tact witti  food  only  under  con<ttions  of  use  D  through  H  descntied  in  Table  2  of 
§  176.170(c)  of  this  chapter. 

.  At  levels  not  to  exceed  0.3  percent  by  weight  of  polyethylene  complying  with 
§177.1520(0)  of  this  chapter,  item  2.1,  provided  that  the  polymer  has  a  minimum 
density  of  0.94  grams  per  cutx:  centimeter  and  is  used  in  contact  with  food  only 
under  conditions  of  use  D  through  G  described  in  Table  2  of  §  176.170(c)  of  this 
chapter. 


Dated:  June  15, 1995. 

Janice  F.  Oliver, 

Deputy  Director  for  Systems  and  Support. 
Center  for  Food  Safety  and  Applied  Nutrition. 

(FR  Doc.  95-15922  Filed  6-28-95;  8;45  am) 

8H.IJNO  CODE  4160-01-F 


21  CFR  Part  442 
[Docket  No.  94N-0132] 

Antibiotic  Drugs;  Cefotetan  and 
Cefotetan  Disodium  Injection; 
Technical  Amendments 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Final  rule;  technical 
amendments. 

SUMMARY:  The  food  and  Drug 
Administration  (FDA)  is  technically 
amending  a  final  rule  that  appeared  in 
the  Federal  Register  of  May  25,  1994  (59 
FR  26939).  The  document  amended  the 
antibiotic  drug  regulations  to  provide 
for  the  inclusion  of  accepted  standards 
for  a  new  bulk  form  of  cefotetan.  The 
agency  received  a  comment  on  the  final 
rule  that  pointed  out,  among  other 
things,  that  the  correct  name  of  the 
antibiotic  is  cefotetan  disodium.  This 
document  corrects  those  errors. 

EFFECTIVE  DATE:  June  29,  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  M.  Timper,  Center  for  Drug 
Evaluation  and  Research  (HFD-520). 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-443-6714. 

SUPPLEMENTARY  INFORMATION:  As 
published,  the  final  regulation  contains 
errors  that  may  prove  to  be  misleading 


and  are  in  need  of  clarification.  The 
name  of  the  antibiotic  is  "cefotetan 
disodium"  not  "cefotetan  sodium."  The 
calculation  for  determining  cefotetan 
concentration  in  the  finished  dosage 
form  was  published  incorrectly,  and  an 
additional  sample  preparation, 
potassium  bromide  discs,  can  be  used 
also.  Accordingly  the  agency  is 
amending  21  CFR  442.52  to  correct 
those  errors. 

List  of  Subjects  in  21  CFR  Part  442 

Antibiotics. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs.  21  CFR  part  442  is 
amended  as  follows: 

PART  442— CEPHA  ANTIBIOTIC 
DRUGS 

1.  The  authority  citation  for  21  CFR 
part  442  continues  to  read  as  follows: 

Authority:  Sec.  507  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (21  U.S.C.  357). 

2.  Section  442.52  is  amended  by 
revising  paragraphs  (b)(l)(iv)  and  (b)(3) 
to  read  as  follows: 

§442.52    Cefotetan. 

(b)*  *  * 

(1)  *  *  * 

(iv)  Calculation.  Calculate  the 
micrograms  of  cefotetan  per  milligram 
of  sample  as  follows: 


Micrograms  of 

cefotetan  per 

milligram 


AuXPsX 
VfX  1,000 

As  X  V, 


where: 

Au  =  Area  of  the  cefotetan  peak  in  the 

chromatogram  of  the  sample  (at  a 

retention  time  equal  to  that  observed  for 

the  standard); 
As  =  Area  of  the  cefotetan  jjeak  in  the 

chromatogram  of  the  cefotetan  working 

standard; 
Pi-  =  Cefotetan  activity  in  the  cefotetan 

working  standard  solution  in  micrograms 

per  milliliter; 
V/=  Volume  of  flask  used  to  dilute  standard; 

and 
V,  =  Volume  of  sample  diluted. 
***** 

(3)  Identity.  Proceed  as  directed  in 
§  436.211  of  this  chapter  using  the 
potassium  bromide  discs  prepared  as 
described  in  §  436.211(b)(1)  of  this 
chapter  or  the  mineral  oil  mull  prepared 
as  described  in  §  436.211(b)(2)  of  this 
chapter. 

Dated:  May  9, 1995. 
Murray  M.  Lumpkin, 

Deputy  Director,  Center  for  Drug  Evaluation 
and  Research. 
|FR  Doc.  95-15923  Filed  6-28-95;  8:45  am) 

BILUNG  CODE  4160-01-F 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

23  CFR  Part  637 
[FHWA  Docket  No.  94-13] 
RIN2125-A035 

Quality  Assurance  Procedures  for 
Construction 

AGENCY:  Federal  Highway 
Administration  (FHWA).  DOT. 
ACTION:  Final  rule. 

SUMMARY:  The  FHWA  is  revising  its 
regulations  that  establish  general 


requirements  for  quality  assurance 
procedures  for  construction  on  Federal- 
aid  highway  projects.  The  rule  provides 
more  flexibility  than  the  existing 
regulation.  The  rule  allows  the  use  of 
contractor  test  results  in  making  the 
acceptance  decision  and  allows  the  use 
of  consultants  in  the  independent 
assurance  program  and  verification 
sampling  and  testing.  The  regulation 
requires  testers  and  laboratories  to  be 
qualified.  However,  it  gives  the  States 
the  flexibility  to  establish  those 
qualifications.  The  revisions  will  clarify 
existing  policy  and  procedures  and 
provide  additional  guidance  on  the  use 
of  contractor-supplied  test  results  in 
acceptance  plans. 
EFFECTIVE  DATE:  July  31,  1995. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Michael  Rafalowski.  Office  of 
Engineering.  HNG-23.  202-366-1571; 
or  Mr.  Wilbert  Baccus.  Office  of  the 
Chief  Counsel.  HCC-32.  202-366-0780; 
Federal  Highway  Administration,  400 
Seventh  Street.  SW..  Washington,  DC 
20590.  Office  hours  are  7:45  a.m.  to  4:15 
p.m..  e.t..  Monday  Through  Friday, 
except  Federal  holidays. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  current  regulations  on  sampling 
and  testing  of  materials  and 
construction  appear  in  23  CFR  Part  637, 
Construction  Inspection  and  Approval. 
These  regulations  were  last  revised  in 
January  1987.  The  regulations  were 
written  using  the  concept  of  the  State 
performing  all  the  sampling  and  testing, 
which  had  been  the  traditional 
approach  to  sampling  and  testing.  The 
regulations  do  not  address  the  use  of 
contractor  testing.  As  a  result,  a  number 
of  questions  arose  in  those  States  which 
were  using  contractor  testing  in  their 
quality  control/quality  assurance  (QC/ 
QA)  programs. 

The  existing  regulations  do  not 
recognize  the  use  of  contractor  testing 
results  in  an  acceptance  program.  An 
acceptance  program  is  the  process  of 
determining  whether  the  materials  and 
workmanship  are  in  reasonably  close 
conformity  with  the  requirements  of  the 
approved  plans  and  specifications.  In 

1992,  the  FHWA  studied  the 
ramifications  of  using  contractor- 
performed  sampling  and  testing  results. 
The  results  of  its  study  are  reported  in 
"Limits  of  Use  of  Contractor  Performed 
Sampling  and  Testing,"  dated  July  1, 

1993.  (A  copy  of  the  report  is  available 
in  the  docket  for  inspection  and 
copying.)  One  of  the  report's 
recommendations  was  that  contractor 
sampling  and  testing  may  be  used  in 
acceptance  programs,  provided 


adequate  checks  and  balances  are  in 
place  to  protect  the  public  investment. 
The  revisions  to  part  637  made  in  this 
final  rule  would  implement  the 
committee's  recommendation. 

This  final  rule  provides  more 
Oexibility  to  the  States  in  designing 
their  acceptance  programs  than 
currently  exists.  Acceptance  of  materials 
and  construction  will  not  be  based 
solely  on  any  one  set  of  information. 
Each  State's  verification  sampling  and 
testing  will  be  used  to  ensure  the  quality 
of  the  product.  In  addition,  the  rule  will 
permit  the  use  of  data  from  the 
contractors'  quality  control  sampling 
and  testing  programs  in  acceptance 
programs  if  the  results  from  the  States' 
verification  sampling  and  testing 
programs  confirm  the  quality  of  the 
material.  The  verification  sampling  and 
testing  must  be  performed  on 
independent  samples  obtained  by  the 
State  or  designated  agent  to  verify  the 
quality  of  the  material.  If  the  results  of 
a  State's  verification  sampling  and 
testing  program  do  not  confirm  the 
quality  of  the  product,  a  dispute 
resolution  system  must  be  used  to 
determine  payment  to  the  contractor. 

The  requirement  for  an  independent 
assurance  (lA)  program  will  remain  in 
place.  The  rule  will  provide  the  States 
more  flexibility  in  designing  their  lA 
program.  The  lA  program  will  allow  the 
use  of  witnessing,  split  samples, 
proficiency  samples,  and  equipment 
calibration  as  an  independent  check  of 
the  field  sampling  and  testing 
procedures  and  equipment  to  assure 
that  the  testing  is  being  performed 
properly  by  both  the  State  and  the 
contractor  personnel. 

Comments  to  the  Docket 

A  notice  of  proposed  rulemaking 
(NPRM)  was  published  in  the  Federal 
Register  on  July  12,  1994  (59  FR  35493), 
in  which  the  FHWA  proposed  to  revise 
23  CFR  Part  637.  Construction 
Inspection  and  Approval.  A  total  of  50 
commenters  responded  to  the  NPRM  as 
follows:  35  State  highway  agencies,  1 
local  agency,  1  toll  authority.  10 
construction  industry  associations  and 
contractors,  and  3  Subcommittees  of  the 
American  Association  of  State  Highway 
and  Transportation  Officials  (AASHTO). 
The  major  comments  and  the  FHWA's 
response  thereto  are  summarized  as 
follows. 

Supportive  of  Change 

Twenty-six  commenters  expressed 
their  support  for  the  revisions  to  the 
regulation.  Fifteen  commenters 
provided  comments  without  indicating 
support  or  opposition  to  the  NPRM.  The 


remaining  nine  commenters  were 
generally  opposed  to  the  proposed  rule. 

Use  of  Contractor  Test  Results 

Commenters  expressed  three  related 
concerns  over  the  required  system  of 
checks  and  balances  employed  when 
contractor  test  results  are  used  in  the 
acceptance  decision:  (1)  Requiring  the 
use  of  independent  samples  instead  of 
allowing  either  independent  samples  or 
split  samples;  (2)  requiring  the  use  of 
the  F-test  and  the  t-test  (which  are 
standard  statistical  tests  for  comparing 
the  variances  and  means  of  two  sets  of 
data)  because  of  the  complexity  of  using 
the  statistical  tests;  and  (3)  the 
perceived  duplication  of  effort  between 
the  verification  sampling  and  testing 
and  the  testing  required  by  covering  the 
contractor  sampling  and  testing  program 
in  the  lA  program. 

The  overall  intent  of  the  program  is  to 
provide  adequate  assurance  that  the 
public  is  receiving  the  desired  quality  in 
the  product  produced  by  the  contractor. 
The  first  level  of  assurance  is  provided 
by  qualifying  laboratories  and  testing 
personnel.  This  assures  that  the 
equipment  and  personnel  are  capable  of 
performing  the  tests  properly.  The 
second  level  of  assurance  is  provided  by 
the  lA  program.  This  level  assures  that 
the  testers  and  equipment  remain 
capable  of  performing  the  tests 
properly.  The  third  level  of  assurance  is 
provided  by  verification  sampling  and 
testing.  This  level  assures  the  quality  of 
the  product. 

Tnere  appears  to  have  been  some 
misunderstanding  of  the  total  level  of 
effort  required.  The  rule  as  adopted 
gives  the  States  wide  latitude  in 
designing  the  acceptance  program.  The 
system  approach  to  lA  assures  the 
capabilities  of  all  equipment  and  testers 
regardless  of  the  numljer  of  projects  or 
material  quantities  involved.  A  broad 
interpretation  of  the  existing  regulations 
would  allow  the  system  approach  to  LA. 
However,  the  final  rule  explicitly  allows 
the  system  approach  to  lA.  In  those 
States  that  are  performing  a  significant 
.  amount  of  testing  on  split  samples  and 
no  testing  on  independent  samples, 
testing  on  split  samples  would  remain 
as  lA  sampling  and  testing;  however, 
some  verification  testing  on 
independent  samples  would  be  required 
to  confirm  the  quality  of  the  product.  In 
addition,  the  verification  of  the  quality 
of  the  material  can  be  perfWmed  on  a 
mix  design  or  grading  of  material  from 
a  given  source  and  is  not  limited  to 
project-specific  data. 

Eleven  commenters  expressed 
concern  over  requiring  the  use  of 
independent  samples  for  the  verification 
sampling  and  testing  program.  The 
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commenters  recommended  that  the  use 
of  split  samples  be  permitted  for  the 
verification  sampling  and  testing 
program.  The  commenters  are 
concerned  about  the  potential  problems 
that  may  arise  with  differences  in 
testing  results  caused  by  sampling 
errors. 

There  are  three  sources  of  differences 
between  two  test  results,  differences  in 
the  material,  differences  in  test 
procedures  and  differences  in  sampling 
procedures.  Split  samples  will  only 
address  the  differences  in  test 
procedures  and  will  only  provide 
assurance  that  the  contractor  is 
performing  the  tests  properly.  In  a 
balanced  system  it  is  also  necessary  to 
assure  that  sampling  of  materials  is 
performed  properly,  h  is  our  intent  that 
the  verification  sampling  and  testing 
program  be  used  to  independently 
validate  the  quality  of  the  material. 
Using  independent  samples  will  insure 
that  all  sources  of  differences  are 
measured.  The  FHWA  recognizes  the 
need  to  ensure  that  each  contractor 
performs  the  tests  correctly;  that  is  the 
reason  for  extending  laboratory  and 
testing  personnel  qualification 
requirements  and  lA  program 
requirements  to  the  contractor  if  the 
contractor's  test  results  are  to  be  used  in 
the  acceptance  decision.  The  FHWA 
expects  the  testing  variability  between 
the  contractor  and  the  State  to  be  held 
to  a  minimum  by  requiring  the 
contractor's  testing  program  to  be 
covered  by  an  lA  program  and  requiring 
the  testing  personnel  and  laboratories  to 
be  qualified.  The  FHWA  has  changed 
the  definition  of  "verification  sampling 
and  testing"  and  §637.207(a)(l)(ii)(B)  to 
clarify  the  fact  that  the  verification 
sampling  and  testing  program  is  being 
used  to  validate  the  quality  of  the 
material. 

Eight  commenters  objected  to 
requiring  the  use  of  the  F-test  and  t-test 
for  verifying  a  contractor's  test  data.  The 
commenters  were  concerned  about  the 
complexity  of  the  F-test  and  t-test  which 
would  have  to  be  used  by  field 
personnel  and  the  lack  of  flexibility  in 
allowing  other  comparison  systems.  The 
commenters  requested  that  the 
regulation  be  revised  to  allow  other 
types  of  comparison  systems.  The 
FHWA  agrees  with  the  concerns  and  has 
removed  the  requirement  for  a  specific 
comparison  procedure.  Each  State  will 
have  the  latitTSde  to  develop  its  own 
verification  system. 

Three  commenters — two  State 
Highway  Agencies  and  one  local 
highway  agency — objected  to  including 
contractors'  testers  in  States'  lA 
programs.  The  commenters  are 
concerned  over  the  additional  resources 


involved  in  extending  the  lA  program  to 
•contractor  testing. 

If  a  contractor's  test  results  are  to  be 
used  in  the  acceptance  decision, 
assurance  must  be  provided  that  the 
contractor's  testers  and  equipment 
remain  capable  of  performing  the  tests 
properly.  Some  States  are  currently 
performing  split  sampling  and  testing 
on  project  sites  to  validate  the 
contractor's  test  results.  This  split 
sampling  and  testing  would  meet  the 
requirements  for  an  lA  program  on 
contractor  testing.  This  proposed 
requirement  has  been  retained  in  the 
final  rule. 

Qualified  Sampling  and  Testing 
Personnel 

Four  commenters  specifically 
supported  the  concept  of  certifying 
testing  personnel. 

Two  commenters  wanted  to  change 
the  term  certified  personnel  to  qualified 
personnel.  The  FHWA  agrees  with  the 
comments  since  the  goal  of  the  FHWA 
is  to  have  qualified  personnel  perform 
the  testing.  The  term,  "certified"  was 
deleted  from  the  definition  of  qualified 
testing  personnel. 

Sixteen  commenters  expressed 
concern  about  the  cost,  specific 
requirements,  and/or  two-year 
implementation  period  for  establishing 
qualification  programs  for  testing 
personnel.  To  allow  adequate  time  to 
develop  qualification  programs,  we  have 
extended  the  implementation  time  from 
two  years  to  five  years.  If  a  State  chooses 
to  use  a  certification  program  as  its 
qualification  program,  the  FHWA  is 
developing  training  material  that  can  be 
modified  for  State  use.  The  FHWA  will 
also  assist  the  States  in  adapting  the 
material  for  their  use. 

Independent  Assurance  Program 

Thirteen  commenters  objected  to  the 
proposal  to  remove  the  requirement  that 
State  highway  agency  (SHA)  personnel 
perform  lA  testing.  The  States  wanted  to 
continue  to  perform  lA  testing  as  a 
means  to  maintain  expertise  in  the 
materials  sampling  and  testing  area  and 
maintain  the  credibility  of  their 
materials  programs.  Since  materials 
sampling  and  testing  are  an  essential 
part  of  determining  the  quality  of  the 
product  that  is  obtained  from  the  use  of 
Federal-aid  funds,  the  FHWA  has  an 
interest  in  maintaining  the  States' 
expertise  and  credibility.  However,  in 
cases  where  States  are  using  contractor 
test  results  in  acceptance  decisions,  the 
FHWA  believes  it  is  important  that  the 
States  have  the  option  of  using 
consultants  to  perform  lA  testing.  It  is 
important  to  note  that  the  final  rule  does 
not  require  a  SHA  to  use  consultants  in 


the  LA  program,  but  simply  gives  SHAs 
the  option  to  do  so.  The  FHWA  has 
added  §  637.205(b)  which  requires 
States  to  maintain  an  adequate, 
qualified  staff  with  the  capability  of 
overseeing  the  entire  quality  assurance 
program  and  specifically  requires  the 
States  to  maintain  a  central  laboratory. 
This  requirement  is  consistent  with  23 
U.S.C.  302  which  requires  each  State  to 
maintain  an  adequate  highway 
department. 

"Three  commenters  requested  further 
clarification  on  the  use  of  the  system 
approach  in  performing  an  LA  program. 
The  intent  of  the  system  approach  to  the 
lA  program  is  to  concentrate  on  assuring 
that  the  testing  personnel  and 
equipment  remain  capable  of 
performing  the  tests  properly,  regardless 
of  the  location  or  number  of  projects 
covered  by  the  equipment  and  tester. 
The  system  approach  will  permit  an 
SHA  to  fulfill  the  requirement  for  an  LA 
program  by  implementing  a  schedule  of 
activities  to  cover  equipment  operations 
and  tester  competence.  The  activities 
may  include  calibration  checks,  split 
samples,  proficiency  samples,  and 
observations.  The  schedules  and  type  of 
activity  would  be  based  on  the  test 
procedure.  In  the  system  approach,  the 
frequency  of  lA  may  be  independent  of 
the  number  of  tests  performed  or  the 
quantity  of  material  tested.  It  is 
envisioned  that  the  system  approach 
will  be  especially  useful  in  cases  where 
one  tester  performs  testing  for  more  than 
one  project  during  a  construction 
season.  The  previous  requirement  for  lA 
entailed  sampling  and  testing 
frequencies  based  on  individual  project 
production.  In  addition,  a  State  may 
choose  to  use  the  information  developed 
from  the  lA  program  in  the  qualification 
programs  for  testers  and  laboratories. 
One  commenter  asked  if  the  NPRM 
would  allow  a  State  to  use  a  hybrid 
approach,  which  would  include  some 
frequencies  based  on  project  quantities 
and  frequencies  based  on  the  overall 
system.  This  rule  as  written  would 
allow  that  approach.  It  should  be  noted 
that  the  rule  does  not  require  a  State  to 
use  this  approach. 

One  commenter  wanted  the 
requirements  for  the  lA  program  to  be 
less  stringent.  The  requirements  in  the 
final  rule  for  lA  have  been  made  less 
prescriptive  than  the  current  regulations 
and  give  a  State  more  latitude  in 
designing  its  LA  system.  The  existing 
regulation  requires  State  personnel  to 
perform  the  lA  sampling  and  testing. 
The  final  rule  would  allow:  (1)  The  use 
of  accredited  consultant  laboratories  in 
executing  an  LA  program,  (2)  a  system 
approach  instead  of  a  project  approach, 
(3)  proficiency  samples  instead  of  split 
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samples,  and  (4)  equipment  calibration 
to  cover  the  testing  equipment. 

Laboratory  Qualification 

Four  commenters  supported  the 
proposed  requirements  for  laboratory 
qualifications. 

Eight  commenters  expressed  concerns 
about  the  requirements  for  laboratory 
qualifications.  The  NPRM  proposed  to 
include  by  reference  two  paragraphs 
from  the  "Standard  Recommended 
Practice  for  Establishing  and 
Implementing  a  Quality  System  for 
Construction  Testing  Laboratories"  (R- 
18)  published  by  the  AASHTO  in  the 
"Standard  Specifications  for 
Transportation  Materials  and  Methods 
of  Sampling  and  Testing."  The 
commenters  believed  that  R-18  was  not 
appropriate  for  field  laboratories.  It  was 
not  the  FHWA's  intent  that  the  entire  R- 
18  standard  be  used  for  the  qualification 
of  field  laboratories.  Due  to  the 
confusion  caused  by  specifying  only  a 
part  of  R-18,  the  rule  has  been  revised 
to  specifically  list  the  minimum 
requirements  for  field  laboratories  and 
delete  the  reference  to  R-18. 

Eight  commenters  wanted 
clarification  of  the  requirements  for 
accreditation  of  the  SHA  central 
laboratory.  It  is  the  intent  of  the  FHWA 
that  the  accreditation  program  must 
meet  the  guidelines  in  ASTM  E-994.  In 
addition  to  the  guidelines  in  ASTM  E- 
994,  we  have  two  additional  concerns: 
First,  regarding  the  acceptability  of  the 
assessors;  and  second,  concerning  the 
scope  of  the  on-site  assessment.  For  an 
accreditation  program  to  be  acceptable 
to  the  FHWA,  the  assessor  must  be 
employees  of  the  accrediting  body  and 
not  employed  by  a  laboratory  which 
may  compete  for  work  with  the 
laboratory  being  assessed.  This  would 
avoid  any  potential  conflicts  of  interest. 
In  addition,  the  on-site  assessment  must 
include  a  detailed  review  of  the  test 
procedures  in  which  the  laboratory  is 
being  accredited.  The  FHWA  believes 
that  only  one  laboratory  accreditation 
program  currently  meets  the  above 
concerns,  and  that  is  the  AASHTO 
Accreditation  Program.  As  we 
understand  the  operating  procedures  of 
other  accreditation  programs,  they  allow 
reviewers  to  be  employees  of  other 
testing  laboratories  and  do  not  require 
the  laboratory  to  demonstrate  all  the 
tests  in  which  the  laboratory  is  being 
accredited.  If  other  accreditation 
programs  can  satisfy  our  concerns,  we 
will  approve  them.  Any  inquires  or 
requests  for  approval  should  be  directed 
to  the  FHWA's  Office  of  Engineering. 

Six  commenters  expressed  concern 
about  the  cost  and  implementation  time 
necessary  for  accrediting  an  SHA  central 


laboratory.  The  commenters  believe  that 
two  years  is  too  short  a  time  in  which 
to  become  accredited.  At  this  time  30 
SHAs  are  accredited  by  the  AASHTO 
Accreditation  Program  (AAP).  The 
FHWA  contacted  the  AAP  to  obtain  data 
on  the  average  length  of  time  required 
by  the  AAP  to  accredit  a  SHA  laboratory 
after  receipt  of  an  application  for 
accreditation.  Based  on  the  information 
supplied  by  AAP,  the  FHWA  believes 
that  two  years  is  an  adequate  lead  time 
for  obtaining  accreditation.  The 
requirement  for  accreditation  replaces 
the  inspections  by  the  National 
Reference  Laboratories  which  are 
required  by  §637.205  of  the  current 
regulation.  The  actual  cost  of 
accreditation  to  the  SHA  is  the  same  as 
the  cost  of  inspection  program  that  it 
replaces.  However,  there  will  be  some 
costs  associated  with  developing  the 
quality  system  for  the  initial 
accreditation  for  the  SHAs.  The  rule 
provides  flexibility  to  the  SHAs  to 
designate  private  laboratories  to  perform 
independent  assurance  tests  and  dispute 
resolution  testing.  Since  the  SHAs  must 
review  the  qualifications  of  designated 
laboratories,  the  SHAs  need  to  be 
qualified  at  the  highest  level,  which  is 
accreditation.  Therefore,  this  final  rule 
maintains  the  laboratory  accreditation 
requirements  as  originally  proposed. 

Definitions 

Four  commenters  suggested  changes 
to  the  definition  of  quality  control.  The 
definition  of  quality  control  was 
adapted  from  the  definition  in  ANSI  90 
and  ISO  9000  which  are  the  industry 
consensus  standards  for  quality 
assurance.  Therefore,  the  FHWA  is 
retaining  the  definition  as  proposed. 

Two  commenters  wantea  to  delete  the 
word  "accredited"  from  the  definition 
of  "qualified  laboratories".  There 
appears  to  be  confusion  over  the  use  of 
the  term  "accreditation"  since  the 
NPRM  used  the  word  to  describe  two 
different  levels  of  qualifications.  The 
FHWA  agrees  with  the  comment 
because  of  the  apparent  confusion.  The 
word  "accredited"  has  been  removed 
from  the  definition  of  "qualified 
laboratories". 

Two  commenters  wanted  clarification 
of  the  term  "vendor."  A  definition  of 
"vendor"  has  been  added  to  insure  that 
it  includes  suppliers  of  project- 
produced  materials.  It  was  the  FHWA's 
intent  that  the  rule  cover  only  project- 
produced  materials  and  not 
manufactured  materials. 

One  commenter  suggested  changes  to 
the  definition  of  "quality  assurance". 
The  definition  of  "quality  assurance" 
was  adapted  from  the  definitions  in  the 
ANSI  90  and  ISO  9000  standards  which 


are  the  industry  consensus  standards  for 
quality  assurance.  Therefore,  the  FHWA 
has  retained  this  definition  as  proposed 
in  the  NPRM. 

One  commenter  suggested  requiring 
random  sampUng.  The  FHWA  agrees 
with  the  comment.  In  order  for  test  data 
used  in  the  acceptance  decision  to  be 
properly  analyzed,  samples  must  be 
obtained  on  a  random  basis.  Section 
637.205(e)  has  been  added  to  require 
random  sampling. 

One  commenter  was  concerned  with 
the  wording  of  the  definition  for  LA, 
which  the  commenter  interpreted  as 
requiring  the  LA  to  be  performed  by  a 
consultant.  As  stated  earlier,  it  is  the 
FHWA's  intent  that  the  States  have  the 
option  to  perform  LA  sampling  and 
testing  themselves  or  have  a  qualified 
designated  agent  perform  the  testing. 
The  definition  in  the  final  rule  has  been 
revised  to  reflect  our  intent. 

Miscellany 

Eight  commenters  requested  a  delay 
in  issuing  a  final  rule.  Their  major 
concern  was  over  potential  conflicts 
between  this  final  rule  and  AASHTO's 
effort  to  develop  guide  specifications  for 
Quality  Assurance.  The  AASHTO  effort 
is  related  to  this  rulemaking.  However, 
the  "AASHTO  Quality  Assurance  Guide 
Specification"  and  the  "AASHTO 
Implementation  Manual  for  Quality 
Assurance"  are  in  the  draft  stage  and  are 
still  being  reviewed.  It  may  be  some 
time  before  these  documents  receive  full 
endorsement  by  AASHTO.  Since  the 
current  regulations  do  not  address  the 
practice  of  using  contractor  testing  in 
making  acceptance  decisions,  the 
FHWA  believes  that  it  is  necessary  to 
proceed  with  the  final  rule.  The 
commenters  were  also  concerned  that 
the  SHAs  did  not  have  adequate  time  to 
comment  on  the  regulation.  The  NPRM 
provided  a  60  day  comment  period.  All 
comments  that  were  received  by  the 
FHWA,  including  the  eleven  received 
after  the  closing  of  the  comment  period, 
were  considered  and  included  in  the 
analysis.  In  addition,  the  FHWA 
received  comments  from  35  of  the  52 
SHAs.  Therefore,  the  FHWA  believes 
that  adequate  time  was  provided. 

Five  commenters  provided  comments 
on  the  dispute  resolution  system.  There 
were  comments  on  both  sides  of  the 
issue  of  whether  the  dispute  resolution 
system  should  allow  third  party 
involvement.  Three  commenters  were  in 
favor  of  keeping  the  system  in  the  State; 
two  were  in  favor  of  using  third  parties. 
In  the  NPRM  the  FHWA  proposed  to 
permit  the  SHAs  to  determine  how  they 
wanted  to  set  up  the  dispute  resolution 
system.  The  FHWA  is  aware  of  cases 
where  a  dispute  resolution  system  has 
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worked  well  in  both  cases,  so  this 
proposal  has  been  retained  in  the  final 
rule. 

Three  commenters  requested 
clarification  of  the  terms  "acceptance", 
"verification",  and  "assurance".  This 
rule  requires  an  acceptance  program 
which  includes  the  establishment  of 
qualifications  of  testers  and  laboratories 
and  inspection  of  construction 
operations  and  testing  performed  by  the 
SHA  or  its  designated  agent. 
Verification  sampling  and  testing  is 
used  to  validate  the  quality  of  the 
product.  Independent  assurance  is  used 
specifically  to  insure  that  the  testing  is 
performed  correctly  and  that  the 
equipment  is  in  calibration. 

Two  commenters  provided  comments 
on  the  materials  certificate.  One 
commenter  requested  that  the  wording 
on  the  material  certificate  be  revised 
from  requiring  the  materials  and 
operations  to  be  in  "conformity  with  the 
approved  plans  and  specifications"  to 
"reasonably  close  conformity  to  the 
approved  plans  and  specification."  The 
commenter  was  concerned  about  the 
added  work  of  adding  the  individual 
material  exceptions  to  the  project  plans 
and  specifications  to  tl^e  materials 
certificate.  The  current  regulation 
requires  the  material  certificate  to  list  all 
materials  that  do  not  meet  the 
specifications.  The  FHWA  reserves  the 
right  to  review  the  materials  certificate 
to  determine  if  the  materials  are  in 
conformity  with  the  project  plans  and 
specifications.  Therefore,  the  FHWA  has 
retained  the  wording  as  proposed  in  the 
NPRM.  The  other  commenter  wanted  to 
eliminate  the  requirement  for  the 
materials  certificate.  Section  637.201 
limits  the  rule  to  projects  on  the  NHS. 
In  addition,  §  637.207(a)(3)  further 
limits  the  requirement  for  a  materials 
certificate  to  projects  that  are  subject  to 
FHWA  oversight  reviews.  This  will 
eliminate  the  requirement  for  a 
materials  certificate  for  the  vast  majority 
of  projects.  Since  the  cost  of  materials 
make  up  a  substantial  portion  of  each 
project  and  the  information  supplied  by 
the  materials  certificate  indicates  the 
quality  of  the  material,  it  is  necessary  to 
have  the  materials  certificate  in  order  to 
make  an  informed  decision  on  whether 
to  accept  those  projects  for  which  the 
FHWA  has  retained  construction 
oversight.  Therefore,  the  FHWA  has 
retained  the  proposed  requirement  for  a 
materials  certificate  in  this  final  rule. 

One  commenter  indicated  that  the 
cost  of  implementing  the  regulation  was 
high  and  a  full  regulatory  review  was 
needed.  As  noted  below  the  FHWA  has 
determined  that  this  action  is  not  a 
significant  regulatory  action  under 
Executive  Order  12366.  Regulatory 


Planning  and  Review,  nor  significant 
under  DOT  Order  2100.5,  Policies  and 
Procedures  for  Simplification,  Analysis, 
and  Review  of  Regulations,  and  has 
concluded  that  a  full  regulatory 
evaluation  is  not  required. 

Costs  to  the  States.  Currently  all 
States  must  have  approved  sampling 
and  testing  programs  which  include  an 
lA  program.  In  addition,  all  States  are 
required  to  have  their  central 
laboratories  inspected  by  the  National 
Reference  Laboratories.  As  indicated  in 
the  fee  schedule  for  the  AAP,  the  actual 
cost  of  accreditation  itself  for  the  SHAs 
is  the  same  as  the  current  inspection 
fees.  The  additional  cost  to  the  States  for 
becoming  accredited  is  in  developing 
the  quality  assurance  manuals  which 
are  required  by  the  AAP.  The 
justification  for  requiring  accreditation 
is  stated  above.  Since  the  vast  majority 
of  States  have  qualification 
requirements  for  their  subsidiary 
laboratories,  there  would  be  no 
additional  costs  for  the  States  that  have 
these  requirements.  There  would  be 
minimal  costs  to  those  States  that  will 
have  to  develop  qualification 
requirements  for  laboratories.  There 
would  be  some  costs  in  developing 
qualifications  for  testers.  One  aspect  of 
tester  qualifications  is  attendance  at 
training  programs.  All  States  have  some 
training  for  their  technicians,  but  some 
of  this  training  may  have  to  be 
upgraded.  However,  as  stated  earlier, 
the  FHWA  has  a  training  effort  that  is 
available  to  assist  the  States  in  setting 
up  certification  programs.  The 
certification  programs  could  be  used  in 
the  States'  establishment  of  tester 
qualifications. 

Costs  to  the  public.  There  would  be 
no  additional  costs  to  the  industry  if  a 
State  chooses  not  to  incorporate 
contractor  tests  into  the  acceptance 
system.  If  a  State  chooses  to  use 
contractor  tests  in  acceptance  decisions, 
contractors  would  be  required  to  hire 
employees  qualified  in  the  appropriate 
tests  and  the  State  would  be  required  to 
ensure  that  the  contractors  maintain  a 
qualified  laboratory  or  hire  a  qualified 
laboratory  to  perform  the  testing.  When 
a  State  uses  contractor  quality  control 
testing  results  in  the  acceptance 
decision,  testing  performed  by  the  State 
is  reduced.  This  reduction  in  testing  by 
the  State  reduces  the  overhead  costs  in 
the  State.  However,  any  additional  cost 
the  contractors  incur  in  performing  the 
testing,  including  costs  of  obtaining 
qualified  laboratories  and  testers,  will 
be  passed  onto  the  State  through  higher 
bid  prices.  The  cost  savings  by  the  State 
due  to  the  reduction  of  testing  by  State 
personnel  would  be  offset  by  the 
increase  in  bid  prices  charged  by  the 


contractors.  As  a  result,  the  FHWA 
believes  that  the  additional  costs  of 
these  actions  would  be  minimal. 

One  commenter  was  concerned 
because  its  Quality  Assurance  program 
is  located  in  several  documents  and  it 
did  not  want  to  consolidate  the 
information  into  one  document.  The 
FHWA  does  not  see  the  need  for  all  the 
documentation  of  a  State's  Quality 
Assurance  program  to  be  in  one 
document. 

One  commenter  interpreted  the 
NPRM  to  propose  a  requirement  for  a 
central  laboratory  and  the  commenter 
opposed  such  a  requirement.  The  NPRM 
did  not  expressly  propose  to  require  a 
central  laboratory;  however,  the  NPRM 
did  propose  to  require  that  each  State's 
central  laboratory  be  accredited  by  the 
AAP  or  a  comparable  program  approved 
by  the  FHWA.  For  the  reasons  stated 
above,  this  final  rule  now  requires  a 
central  laboratory. 

One  commenter  was  concerned  about 
the  effect  of  these  QC/QA  regulations  on 
small  projects.  As  indicated  in  the 
preamble  of  the  NPRM.  it  is  not  the 
intent  of  the  FHWA  in  this  regulation  to 
require  the  use  of  contractor  testing  in 
the  acceptance  decision.  In  addition,  the 
rule  expressly  covers  only  projects  on 
the  National  Highway  system  (NHS); 
projects  not  on  the  NHS  can  use  other 
SHA  procedures  to  accept  materials.  It 
is  anticipated  that  the  majority  of  small 
projects  will  not  be  on  the  NHS. 

One  commenter  was  against  QC/QA 
procedures.  The  rule  does  not  require 
SHAs  to  use  statistical  concepts  or  to 
use  contractor-supplied  test  results  in 
the  acceptance  decision.  However,  the 
rule  does  establish  minimum 
requirements  if  an  SHA  chooses  to  use 
contractor  tests  results  in  the  acceptance 
decision. 

One  commenter  suggested  a  revision 
to  the  portion  of  §  637.207  concerning 
inspection  to  reflect  the  positive  as  well 
as  the  negative  aspects  of  the  quality  of 
the  product  or  construction.  The  section 
in  the  NPRM  read.  "The  SHA  shall 
inspect  the  product  or  construction  or 
both  for  attributes  that  are  detrimental 
to  the  performance  of  the  finished 
product."  The  FHWA  agrees  with  the 
comment.  Section  637.207(a)(l)(i)(C) 
has  been  revised  to  reflect  both 
benificial  and  negative  aspects  of  the 
quality  of  the  finished  product. 

One  commenter  indicated  that  the 
regulation  was  too  prescriptive.  The 
rule,  however,  provides  more  flexibility 
than  the  existing  regulation.  The  rule 
allows  the  use  of  contractor  test  results 
in  making  the  acceptance  decision  and 
allows  the  use  of  consultants  in  the 
independent  assurance  program. 
Neither  of  these  were  allowed  by  the 
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existing  regulations.  The  regulation 
requires  testers  and  laboratories  to  be 
qualified.  However,  it  gives  the  States 
the  flexibility  to  establish  those 
qualifications.  In  addition,  the  final  rule 
modified  Section  637.207  to  remove  the 
requirement  for  a  specific  comparison 
procedure  to  validate  the  quality  of  the 
material.  The  rule  clarifies  existing 
policy  and  procedures  and  provides 
additional  guidance  on  the  use  of 
contractor-supplied  test  results  in 
acceptance  plans. 

One  commenter  questioned  the  title 
and  purpose  of  the  proposed  rule, 
indicating  that  the  rule  covers  materials 
and  not  construction.  Over  50  percent  of 
the  cost  of  construction  is  the  cost  of  the 
material.  In  addition,  the  rule  requires 
each  State  to  inspect  construction  to 
insure  that  the  construction  procedures 
do  not  adversely  affect  the  properties  of 
the  material.  Therefore,  the  title  of  this 
rule  remains  unchanged. 

Executive  Order  12866  (Regulatory 
Planning  and  Review)  and  DOT 
Regulatory  Policies  and  Procedures 

The  FHWA  has  determined  that  this 
action  is  not  a  significant  regulatory 
action  within  the  meaning  of  Executive 
Order  12866  or  significant  within  the 
meaning  of  Department  of 
Transportation's  regulatory  policies  and 
procedures.  The  FHWA.  at  23  CFR  637, 
currently  has  regulations  covering 
sampling  and  testing.  The  rule  provides 
the  States  with  additional  fiexibility  in 
comparison  to  the  current  regulations. 
States  will  be  allowed  to  use  contractor 
test  results  in  making  acceptance 
decisions  and  consultants  to  perform 
independent  assurance  testing.  Other 
changes  update  the  current  regulations 
to  accommodate  contractor-performed 
sampling  and  testing  and  reinforce 
existing  policy.  Therefore,  it  is 
anticipated  that  the  economic  impact  of 
this  rulemaking  will  be  minimal  and  a 
full  regulatory  evaluation  is  not 
required. 

Regulatory  Flexibility  Act 

In  compliance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601-612).  the 
FHWA  has  evaluated  the  effects  of  this 
action  on  small  entities.  The  FHWA 
concluded  that  this  action  may  provide 
some  small  testing  firms  with  an 
opportunity  to  perform  more  work  than 
was  allowed  by  the  previous 
regulations.  Although  the  regulation 
will  have  a  positive  impact  on  these 
testing  firms,  the  number  of  firms 
affected  will  be  small  and  the  amount  of 
additional  work  would  be  insignificant. 
Therefore,  the  FHWA  hereby  certifies 
that  this  rulemaking  will  not  have  a 


significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Executive  Order  12612  (Federalism 
Assessment) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612.  The  rule  provides  the  States  with 
additional  flexibility  over  the  current 
regulations.  States  will  be  allowed  to 
use  contractor  test  results  in  making 
acceptance  decisions  and  consultants  to 
perform  lA  testing.  Therefore,  it  has 
been  determined  that  this  action  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  separate  federalism  assessment. 

Executive  Order  12372 
(Intergovernmental  Review) 

Catalog  of  Federal  Domestic 
Assistance  Program  Number  20.205, 
Highway  Planning  and  Construction. 
The  regulations  implementing  Executive 
Order  12372  regarding 
intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to 
this  program. 

Paperwork  Reduction  Act 

This  action  does  not  contain  a 
collection  of  information  requirement 
for  purposes  of  the  Paperwork 
Reduction  Act  of  1980.  44  U.S.C.  3501- 
3520. 

National  Environmental  Policy  Act 

This  rulemaking  does  not  have  any 
effect  on  the  environment.  It  does  not 
constitute  a  major  action  having  a 
significant  effect  on  the  environment, 
and  therefore  does  not  require  the 
preparation  of  an  environmental  impact 
statement  pursuant  to  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321  et  seq.] 

Regulation  Identification  Number 

A  regulation  identification  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  each  year.  The  RIN  contained 
in  the  heading  of  this  document  can  be 
used  to  cross  reference  this  action  with 
the  Unified  Agenda. 

List  of  Subjects  in  23  CFR  Part  637 

Grant  programs — ^transportation. 
Highways  and  roads.  Quality  assurance, 
Materials  sampling  and  testing. 

Issued  on:  June  22,  1995. 
Rodney  E.  Slater, 
Federal  Highway  Administrator 

In  consideration  of  the  foregoing,  the 
FHWA  is  amending  title  23,  Code  of 


Federal  Regulations,  by  revising  part 
637  to  read  as  follows: 

PART  637— CONSTRUCTION 
INSPECTION  AND  APPROVAL 


Subpart  A— {Reserved] 

Subpart  B — Quality  Assurance  Procedures 
(or  Construction 

Sec. 

637.201  Purpose. 

637.203  Definitions. 

637.205  Policy. 

637.207  Quality  assurance  program. 

637.209  Laboratory  and  sampling  and 
testing  {>ersonnel  qualifications. 

Appendix  A  to  Subpart  B — Guide  Letter  of 
Certification  by  State  Engineer 

Authority:  23  U.S.C.  109,  114,  and  315;  49 
CFR  1.48(b). 

Subpart  A— {Reserved] 

Subpart  B — Quality  Assurance 
Procedures  for  Construction 

§  637.201     Purpose. 

To  prescribe  policies,  procedures,  and 
guidelines  to  assure  the  quality  of 
materials  and  construction  in  all 
Federal-aid  highway  projects  on  the 
National  Highway  System. 

§637.203    Definitions. 

Acceptance  program.  All  factors  that 
comprise  the  State  highway  agency's 
(SHA)  determination  of  the  quality  of 
the  product  as  specified  in  the  contract 
requirements.  These  factors  include 
verification  sampling,  testing,  and 
inspection  and  may  include  results  of 
quality  control  sampling  and  testing. 

Independent  assurance  program. 
Activities  that  are  an  unbiased  and 
independent  evaluation  of  all  the 
sampling  and  testing  procedures  used  in 
the  acceptance  program.  Test 
procedures  used  in  the  acceptance 
program  which  are  performed  in  the 
SHA's  central  laboratory  would  not  be 
covered  by  an  independent  assurance 
program. 

Proficiency  samples.  Homogeneous 
samples  that  are  distributed  and  tested 
by  two  or  more  laboratories.  The  test 
results  are  compared  to  assure  that  the 
laboratories  are  obtaining  the  same 
results. 

Qualified  laboratories.  Laboratories 
that  are  capable  as  defined  by 
appropriate  programs  established  by 
each  SHA.  As  a  minimum,  the 
qualification  program  shall  include 
provisions  for  checking  test  equipment 
and  the  laboratory  shall  keep  records  of 
calibration  checks. 
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Qualified  sampling  and  testing 
personnel.  Personnel  who  are  capable  as 
defined  by  appropriate  programs 
established  by  each  SHA. 

Quality  assurance.  All  those  planned 
and  systematic  actions  necessary  to 
provide  confidence  that  a  product  or 
service  will  satisfy  given  requirements 
for  quality. 

Quality  control.  All  contractor/vendor 
operational  techniques  and  activities 
that  are  performed  or  conducted  to 
fulfill  the  contract  requirements. 

Random  sample.  A  sample  drawn 
from  a  lot  in  which  each  increment  in 
the  lot  has  an  equal  probability  of  being 
chosen. 

Vendor.  A  supplier  of  project- 
produced  material  that  is  not  the 
contractor. 

Verification  sampling  and  testing. 
Sampling  and  testing  performed  to 
validate  the  quality  of  the  product. 

§637.205    Policy. 

(a)  Quality  assurance  program.  Each 
SHA  shall  develop  a  quality  assurance 
program  which  will  assure  that  the 
materials  and  workmanship 
incorporated  into  each  Federal-aid 
highway  construction  project  on  the 
NHS  are  in  conformity  with  the 
requirements  of  the  approved  plans  and 
specifications,  including  approved 
changes.  The  program  must  meet  the 
criteria  in  §637.207  and  be  approved  by 
the  FHWA. 

(bj  SHA  capabilities.  The  SHA  shall 
maintain  an  adequate,  qualified  staff  to 
administer  its  quality  assurance  — 

program.  The  State  shall  also  maintain 
a  central  laboratory.  The  State's  central 
laboratory  shall  meet  the  requirements 
in  §  637.209(a)(2). 

(c)  Independent  assurance  program. 
Independent  assurance  samples  and 
tests  or  other  procedures  shall  be 
performed  by  qualified  sampling  and 
testing  f)ersonnel  employed  by  the  SHA 
or  its  designated  agent. 

(dj  Verification  sampling  and  testing. 
The  verification  sampling  and  testing 
are  to  be  performed  by  qualified  testing 
personnel  employed  by  the  SHA  or  its 
designated  agent,  excluding  the 
contractor  and  vendor. 

(e)  Random  samples.  All  samples 
used  for  quality  control  and  verification 
sampling  and  testing  shall  be  random 
samples. 

§  637.207    Quality  assurance  program. 

(a)  Each  SHA's  quality  assurance 
program  shall  provide  for  an  acceptance 
program  and  an  independent  assurance 
(lA)  program  consisting  of  the  following: 

(1)  Acceptance  program. 

(i)  Each  SHA's  acceptance  program 
shall  consist  of  the  following: 


(A)  Frequency  guide  schedules  for 
verification  sampling  and  testing  which 
will  give  general  guidance  to  personnel 
responsible  for  the  program  and  allow 
adaptation  to  specific  project  conditions 
and  needs. 

(B)  Identification  of  the  specific 
location  in  the  construction  or 
production  operation  at  which 
verification  sampling  and  testing  is  to  be 
accomplished. 

(C)  Identification  of  the  specific 
attributes  to  be  inspected  which  reflect 
the  quality  of  the  finished  product. 

(ii)  Quality  control  sampling  and 
testing  results  may  be  used  as  part  of  the 
acceptance  decision  provided  that: 

(A)  The  sampling  and  testing  has  been 
performed  by  qualified  laboratories  and 
qualified  sampling  and  testing 
personnel. 

(B)  The  quality  of  the  material  has 
been  validated  by  the  verification 
sampling  and  testing.  The  verification 
testing  shall  be  performed  on  samples 
that  are  taken  independently  of  the 
quality  control  samples. 

(C)  The  quality  control  sampling  and 
testing  is  evaluated  by  an  lA  program. 

(iii)  If  the  results  from  the  quality 
control  sampling  and  testing  are  used  in 
the  acceptance  program,  the  SHA  shall 
establish  a  dispute  resolution  system. 
The  dispute  resolution  system  shall 
address  the  resolution  of  discrepancies 
occurring  between  the  verification 
sampling  and  testing  and  the  quality 
control  sampling  and  testing.  The 
dispute  resolution  system  may  be- 
administered  entirely  within  the  SHA. 

(2)  The  lA  program  shall  evaluate  the 
qualified  sampling  and  testing 
personnel  and  the  testing  equipment. 
The  program  shall  cover  sampling 
procedures,  testing  procedures,  and 
testing  equipment.  Each  lA  program 
shall  include  a  schedule  of  frequency 
for  LA  evaluation.  The  schedule  may  be 
established  based  on  either  a  project 
basis  or  a  system  basis.  The  fi^quency 
can  be  based  on  either  a  unit  of 
production  or  on  a  unit  of  time. 

(i)  The  testing  equipment  shall  be 
evaluated  by  using  one  or  more  of  the 
following:  Calibration  checks,  split 
samples,  or  proficiency  samples. 

(ii)  Testing  personnel  shall  be 
evaluated  by  observations  and  split 
samples  or  proficiency  samples. 

(iii)  A  prompt  comparison  and 
documentation  shall  be  made  of  test 
results  obtained  by  the  tester  being 
evaluated  and  the  lA  tester.  The  SHA 
shall  develop  guidelines  including 
tolerance  limits  for  the  comparison  of 
test  results. 

(iv)  If  the  SHA  uses  the  system 
approach  to  the  LA  program,  the  SHA 
shall  provide  an  annual  report  to  the 


FHWA  summarizing  the  results  of  the 
lA  program. 

(3)  The  preparation  of  a  materials 
certification,  conforming  in  substance  to 
Appendix  A  of  this  subpart,  shall  be 
submitted  to  the  FHWA  Division 
Administrator  for  each  construction 
project  which  is  subject  to  FHWA 
construction  oversight  activities. 

(b)  [Reserved] 

§  637.209    Laboratory  and  sampling  and 
testing  personnel  qualifications. 

(a)  Laboratories. 

(1)  After  June  29,  2000,  all  contractor, 
vendor,  and  SHA  testing  used  in  the 
acceptance  decision  shall  be  performed 
by  qualified  laboratories. 

(2)  After  June  30,  1997,  each  SHA 
shall  have  its  central  laboratory 
accredited  by  the  AASHTO 
Accreditation  Program  or  a  comparable 
laboratory  accreditation  program 
approved  by  the  FHWA. 

(3)  After  June  29,  2000,  any  non-SHA 
designated  laboratory  which  performs 
LA  sampling  and  testing  shall  be 
accredited  in  the  testing  to  be  performed 
by  the  AASHTO  Accreditation  Program 
or  a  comparable  laboratory  accreditation 
program  approved  by  the  FHWA. 

(4)  After  June  29,  2000,  any  non-SHA 
laboratory  that  is  used  in  dispute 
resolution  sampling  and  testing  shall  be 
accredited  in  the  testing  to  be  performed 
by  the  AASHTO  Accreditation  Program 
or  a  comparable  laboratory  accreditation 
program  approved  by  the  FHWA. 

(b)  Sampling  and  testing  personnel. 
After  June  29,  2000,  all  sampling  and 
testing  data  to  be  used  in  the  acceptance 
decision  or  the  LA  program  shall  be 
executed  by  qualified  sampling  and 
testing  personnel. 

(c)  Confiict  of  interest.  In  order  to 
avoid  an  appearance  of  a  conflict  of 
interest,  any  qualified  non-SHA 
laboratory  shall  perform  only  one  of  the 
following  types  of  testing  on  the  same 
project:  Verification  testing,  quality 
control  testing,  lA  testing,  or  dispute 
resolution  testing. 

Appendix  A  to  Subpart  B — Guide  Letter 
of  Certification  by  State  Engineer 

Date    ^ 

Project  No. 

This  is  to  certify  that: 

The  results  of  the  tests  used  in  the 
acceptance  program  indicate  that  the 
materials  incorporated  in  the  construction 
work,  and  the  construction  operations 
controlled  by  sampling  and  testing,  were  in 
conformity  with  the  approved  plans  and 
specifications.  (The  following  sentence 
should  be  added  if  the  lA  testing  frequencies 
are  based  on  project  quantities.  All 
independent  assurance  samples  and  tests  are 
within  tolerance  limits  of  the  samples  and 
tests  that  are  used  in  the  acceptance 
program.) 
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Exceptions  to  the  plans  and  specifications 
are  explained  on  the  tiack  hereof  (or  on 
attached  sheet). 

Director  of  SHA  Laboratory  or  other 

appropriate  SHA  Official. 

jFR  Doc.  95-15932  Filed  6-28-95;  8:45  am] 

BILLMG  CODE  4»10-22-P 


DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

30  CFR  Parts  3.  7, 15, 18,  23,  32,  33, 
36,  40,  43,  45,  48,  56,  57,  70,  71 ,  75,  77, 
and  90 

Office  of  Management  and  Budget 
Control  Numbers  Under  the  Paperwork 
Reduction  Act 

agency:  Mine  Safety  and  Health 
Administration,  Labor. 
ACTION:  Final  rule. 

SUMMARY:  The  Mine  Safety  and  Health 
Administration  (MSHA)  is  adding  a  new 
part  to  its  regulations  in  order  to 
consolidate  the  display  of  Office  of 
Management  and  Budget  (0MB)  control 
numbers  approved  under  the  Paperwork 
Reduction  Act.  The  display  references 
regulations  promulgated  under  the  Mine 
Act  containing  recordkeeping  and 
reporting  requirements.  This 
consolidation  will  assist  the  public 
search  for  specific  information  on 
recordkeeping  and  reporting 
requirements  approved  by  0MB  and 
will  provide  the  Agency  a  format  that  is 
simpler  to  maintain. 
EFFECTIVE  DATE:  June  29,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  W.  Silvey,  Director,  Office  of 
Standards,  Regulations,  and  Variances, 
MSHA.  703-235-1910. 
SUPPLEMENTARY  INFORMATION:  MSHA 
reviewed  its  existing  regulations 
requiring  collection  of  information  for 
OMB  control  number  display  and 
accuracy.  As  part  of  that  review,  MSHA 
is  today  publishing  the  control  numbers 
issued  by  OMB  for  information 
collection.  The  affected  regulations  are 
codified  in  title  30  of  the  Code  of 
Federal  Regulations  (30  CFR)  parts  7, 
15,  18,  19,  20,  21,  22,  23,  26,  27,  28,  29, 
32,  33,  35,  36,  40,  41,  43,  44,  45,  48,  49, 
50.  56.  57.  70.  71.  75,  77.  and  90. 


MSHA  is  presenting  the  OMB  control 
numbers  in  a  table^ormat  to  be  codified 
in  part  3.  subchapter  A.  chapter  I,  30 
CFR.  This  part  will  fulfill  the 
requirements  of  44  U.S.C.  3507(f)  of  the 
Paperwork  Reduction  Act  which 
prohibits  an  agency  from  engaging  in  a 
collection  of  information  without 
displaying  the  control  number  obtained 
from  OMB.  The  table  lists  the  part  and 
section  numbers  with  reporting  and 
recordkeeping  requirements  and  the 
OMB  control  numbers.  MSHA  selected 
the  list  format  to  provide  ease  of 
referencing  paperwork  burden  hours 
and  to  allow  consistent  updating.  As  a 
result  of  this  new  format,  the 
parenthetical  statements  containing 
OMB  control  numbers  currently  found 
in  30  CFR  at  the  end  of  individual 
paragraphs  can  be  removed. 

The  OMB  control  numbers  listed  in 
this  document  were  approved 
previously  by  OMB.  This  document 
makes  no  substantive  change  to  the 
current  OMB  information  collection 
budget.  When  control  numbers  included 
on  this  list  are  not  found  in  30  CFR,  it 
is  due  to  their  having"  been  inadvertently 
omitted  from  publication  in  the  Federal 
Register,  even  though  OMB  approval 
had  been  obtained.  When  control 
numbers  in  this  document  differ  from 
those  currently  listed  in  30  CFR.  it  is 
due  to  a  correction  of  errors  or  an  earlier 
consolidation  of  control  numbers.  In 
other  cases,  OMB  control  numbers 
currently  listed  at  the  end  of  individual 
paragraphs  were  removed  previously 
from  OMB's  List  of  Active  Information 
Collections  Approved  Under  the 
Paperwork  Reduction  Act,  but  not 
removed  from  30  CFR.  OMB  removed 
some  of  these  numbers  as  a  result  of  a 
1990  Supreme  Court  decision  on  third- 
party  disclosure  rendering  some  types  of 
regulations  no  longer  applicable  for 
OMB  review  under  the  1980  Paperwork 
Reduction  Act.  In  son-e  cases,  MSHA 
converted  a  reporting  requirement  to 
certification  as  provided  in  44  U.S.C. 
3501-3520. 

MSHA  has  determined  that  public 
notice  and  comment  is  "unnecessary" 
in  this  rulemaking  because  the 
reformatting  of  OMB  control  numbers 
from  the  end  of  the  regulatory 
information  collection  sections  to  a 

Table  1  .—OMB  Control  Numbers 


composite  list  constitutes  a  minor 
technical  amendment  which  contains 
no  new  requirements.  As  a  result, 
MSHA  finds  that  there  is  "good  cause" 
under  5  U.S.C.  553  (b)(B)  of  the 
Administrative  Procedure  Act  (APA)  to 
issue  this  table  without  prior  public 
notice  and  comment.  In  addition, 
MSHA  has  determined  that  delaying  the 
effective  date  is  "unnecessary"  because 
the  technical  amendment  contains  no 
new  requirements  for  which  the  public 
would  need  time  to  plan  compliance. 
MSHA  finds,  therefore,  that  there  is 
"good  cause"  to  except  this  action  from 
the  30-day  delayed  effective  date 
requirement  pursuant  to  5  U.S.C. 
553(d)(3)  of  the  APA. 

List  of  Subjects  in  30  CFR  Part  3 

Reporting  and  recordkeeping 
requirements. 

Dated:  June  23,  1995. 
J.  Davitt  McAteer, 

Assistant  Secretary  for  Mine  Safety  and 
Health. 

Accordingly,  under  the  authority  of 
30  U.S.C.  957,  chapter  I  of  title  30,  Code 
of  Federal  Regulations  is  amended  as  set 
forth  below. 

1.  Subchapter  A  heading  in  chapter  I 
is  revised  to  read  as  follows: 

Subchapter  A— Official  Emblem  and  OMB 
Control  Numt>ers  for  Recordkeeping  and 
Reporting 

2.  Part  3  is  added  to  subchapter  A  to 
read  as  follows: 

PART  3— OMB  CONTROL  NUMBERS 
UNDER  THE  PAPERWORK 
REDUCTION  ACT 

Authority:  30  U.S.C.  957;  44  U.S.C.  3501- 
3520. 

§3.1    OMB  control  numt>ers. 

The  collection  of  information 
requirements  in  MSHA  regulation 
sections  in  this  chapter  have  been 
approved  and  assigned  control  numbers 
by  the  Office  of  Management  and 
Budget  (OMB)  under  the  Paperwork 
Reduction  Act.  Regulation  sections  in 
this  chapter  containing  paperwork 
requirements  and  their  respective  OMB 
control  numbers  are  displayed  in  the 
following  table: 


30  CFR  citation 


Sutxhapter  B — Testing,  Evaluation,  and  Approval  of  Mining  Products 

7.3 • 

7.4(a)  

7.6(c) 


OMB  con- 
trol No. 


1219-0100 
1219-0100 
1219^100 
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30  CFR  citation 


7.7(d) 
7.23  ... 
7.27  .... 
728  .... 
7.43  .... 

7.46  .... 

7.47  .... 

7.48  .... 
7.51  .... 
7.63  .... 

7.66  .... 

7.67  .... 

7.68  .... 
7.71  .... 
7.303  .. 

7.306  .. 

7.307  .. 

7.308  .. 

7.309  .. 
7.311  .. 
7.403  .. 

7.407  .. 

7.408  .. 
15.4  .... 


15.7  

15.8 

18.6  

18.15  

18.81  

18.82  

18.93  

18.94  

19.3  

19.13  

20.3  

20.14(a)  .... 

21.4  

21.10(a)  .... 

22.-^  

22.11  

23.3  

23.14  

26.8  (a),  (b) 

27.4  

27.6  

27.11  (a)  .... 
28.10  


28.25  

28.30  

28.31  

29.10  

29.12  

29.33  

29.35  

29.40  

29.41  

29.43(a)  

29.54  (a),  (b) 

29.56  

32.3  

32.8(a)  

33.6  

33.12  

35.6  

35.12  

36.6  

36.12  


0MB  con- 
trol No. 


Subchapter  G^Filing  and  Other  Administrative  Requirements 

40.3 ' 

40.5 


219-0100 
219-0100 
219-0100 
219-0100 
219-0100 
219-0100 
219-0100 
219-0100 
219-0100 
219-0100 
219-0100 
219-0100 
219-0100 
219-0100 
219-0115 
219-0115 
219-0115 
219-0115 
219-0115 
219-0115 
219-0117 
219-0117 
219-0117 
219-0066 
219-0066 
219-0066 
219-0066 
219-0066 
219-0066 
219-0066 
219-0066 
219-0066 
219-0066 
219-0066 
219-0066 
219-0066 
219-0066 
219-0066 
219-0066 
219-0066 
219-0066 
219-0066 
219-0066 
219-0066 
219-0066 
219-0066 
219-0066 
219-0066 
219-0066 
219-0066 
219-0066 
219-0066 
219-0066 
219-0066 
219-0066 
219-0066 
219-0066 
219-0066 
219-0066 
219-0066 
219-0066 
219-0066 
219-0066 
219-0066 
219-0066 
219-0066 
219-0066 


219-0042 
219-0042 
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30  CFR  citation 


4120 
43.4  .. 
43.7  .. 
44.10 
44.11 
45.3  .. 


45.4  

48.3  

48.9  (a).  (C) 
48.23  


48.29  (a),  (c)  

49  3 

49^4  (birid).  (ej 

49.6  (b)  

49.8  


Subchapter  M— Accidents.  Injuries,  Illnesses,  Employment,  and  Production  in  Mines 


5020 


50.30  

Sut)chapter  N— Metal  and  Nonmetal  Mine  Safety  and  Health 

56.1000  

56.5005  

56.14100(d)  

56.19022  

56.19023  

56.19121  

57.1000  

57.3461  

57.5005  

57.5037  

57.5040  

57.5047  (a).  (C)  

57.8520  

57.8525  

57.11053  

57.14100  

57.19022  

57.19023  

57.19121  

57.22004(c) 

57.22204  

57.22230  

57.22239  

57.22401  

57.22606  

Subchapter  O— Coal  Mine  Safety  and  Health 

70.209  

70.504-1  

70.506  

70.507  

70.508  

70.509  

70.51 0  (b)  

71.209 


71 .403 
71.404 
71.500 
71.801 


71.802  

71.803  

71.804  

71.805  

75.100  

75.153(C) 
75.155(C) 
75.159  

75.220  

75.221  

75223 


OMB  con 
trolNc. 


1219-0008 
1219-0014 
121S-0014 
1219-0065 
1219-0065 
1219-0043 
1219-0040 
1219-0009 
1219-0070 
1219-0009 
1219-0070 
1219-0078 
1219-0078 
1219-0093 
1219-0077 

1219-0007 
1219-0006 

1219-0092 
1219-0048 
1219-0089 
1219-0034 
1219-0034 
1219-0034 
1219-0092 
1219-0097 
1219-0048 
1219-0003 
1219-0003 
1219-0039 
1219-0016 
1219-0012 
1219-0046 
1219-0089 
1219-0034 
1219-0034 
1219-0034 
1219-0103 
1219-0030 
1219-0103 
1219-0103 
1219-0096 
1219-0095 

1219-0011 
1219-0001 
1219-0037 
1219-0037 
1219-0037 
1219-0037 
1219-0017 
1219-0011 
1219-0024 
1219-0024 
1219-0101 
1219-0001 
1219-0037 
1219-0037 
1219-0037 
1219-jr37 
1219-'30-:7 
1219-0069 
1219-0001 
1219-0069 
1219-0049 
1219-0004 
1219-0004 
1219-0004 


33'/^k         rederal  Register  /  Vol.  60.  No.  125  /  Thursday.  June  29,  1995  /  Rules  and  Regulations 


Tab.-c  1 .— OMB  Control  Numbers— Continued 

30  CFR  citation 

OMB  con 
trol  No 

75.312  

1219-008i 

.'5.351  (h) 

1219- -OORr 

75.360  

1219-0088 

75.361 

1 2 1 9-0088 

75.362  

1219-0088 

75  364 

1219-0088 

75.370  

1219-0088 

75.512 

1219-0067 

75.703-3  

1219-0067 

75.800-4  

1219-0067 

75.812  

1219-00e> 

75.900-4  : 

1219-0067 

75.1001-1 

1219-0067 

75.1003-2 

1219-0067 

75.1101-23 

1219-0054 

75.1204  .... 

1219-0073 

75.1204-1 

1219-0073 

75.1321  .... 

. 

1219-0025 

75.1400-2 

1219-0034 

75.1400-4 

1 

1219-0034 

75.1432  .... 

1219-0034 

75.1433  

1219-0034 

1219-0041 

75.1712-4  . 

1219-0024 

75.1712-5  . 

1219-0024 

75.1712-6  . 

1219-0101 

75.1713-3  . 

1219-0085 

75.1714-3  

1219-0044 

1219-0020 

75.1716-1  

1219-0020 

75.171&-3  

1219-0020 

77.100  

1219-0069 

77.103  (c) 

1219-0001 

77.105(b)  

1219-0069 

77.106  

1219-0049 

1219-0015 

77.215-2  

1219-0015 

1219-0015 

77.215-4  ; 

1219-0015 

77.216  

1219-0015 

77.216-2  

1219-0015 

77.21 6-3  

1219-0015 

77.216-4  

1219-0015 

77.216-5  

1219-0015 

77.502  

1219-0067 

77.800-2  _ „ 

1219-0067 

77.900-2  _ 

1219-0067 

77  1000  ,. 

1219-0026 

77.1000-1 

1219-0026 

77.1101  



1219-0051 

77.1404  „ 

1219-0034 

77.1432  

„ 

1219-0034 

77.1433  

1219-00'^ 

77.1703  

1219-0085 

77.1713  

1219-0083 

77.1900  

i9iQ_nniQ 

77.1901  „ 

1219-0082 

77.1906  

121Q— OfT^ 

77.1909-1  

1219-0025 
1219-0011 

3.  The 

following  sections  are  amended  by  removing  the  OMB  parenthetical  found  at  the  end  of  each  section. 

30  CFR  Section  Citations 

7.3 
7.4 
7.6 
1.7 
7.23 

40.2                                          57.19022                                  75.223                                      75.1716 

43.2  57.19023                                  75.512                                      75.1806 

45.3  57.19121                                  75.80O-4                                  77.106 
48.3                                          57.22004                                  75.812                       .               77.215 
48.9                                          57.22204                                  75.90O-4                                  77.215-2 
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7.27 
7.28 
7.43 
7.46 
7.47 
7.48 
7.51 
7.63 
7.71 
15.4 
15.7 
15.8 
18.6 
23.3 
32.3 
33.6 
36.6 


48.23 

48.29 

56.1000 

56.5005 

56.14130 

56.19022 

56.19023 

56.19121 

57.1000 

57.5005 

57.5037 

57.5040 

57.5047 

57.8520 

57.8525 

57.11053 

57.14130 


30  CFR  Section  Citations — Continued 


57.22230 

75.1001-1 

77.215-4 

57.22239 

75.1003-2 

77.1000-1 

57.22401 

75.1100-3 

77.1101 

70.209 

75.1101-23 

77.1110 

70.508 

75.1107-16 

77.1404 

70.509 

75.1204 

77.1432 

70.510 

75.1204-1 

77.1433 

71209 

75.1301 

77.1702 

71.403 

75.1321 

77.1713 

71.500 

75.1400-4 

77.1900 

71.802 

75.1432 

77.1901 

71.803 

75.1433 

77.1906* 

71.804 

75.1702 

77.1909-1 

71.805 

75.1712 

90.209 

75.159 

75.1712-4 

75.220 

75.1713 

75.221 

75.1714-3 

PART  45— {AMENDED] 

4.  The  authority  citation  for  part  45  is 
revised  to  read  as  follows: 

Authority:  30  U.S.C.  802(d),  957. 

5.  Part  45  is  amended  by  removing  the 
parenthetical  immediately  preceding 
§45.1. 

|FR  Doc.  95-15973  Filed  6-28-95;  8:45  am] 

BILLING  CODE  4S1(K-«3-P 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Parts  756,  902,  916,  and  944 

Navajo  Nation,  Hopi  Trit}e,  Alaska, 
Kansas,  and  Utah  Abandoned  Mine 
Land  Reclamation  (AMLR)  Plans  and 
Alaska  and  Kansas  Regulatory 
Programs 

agency:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (GSM), 

Interior. 

ACTION:  Final  rule;  technical 

amendment. 

summary:  OSM  is  making  technical 
amendments  to  30  CFR  Chapter  VII, 
Subchapters  E  and  T.  OSM  is  updating 
or  adding  addresses  for  the  locations  of 
the  publicly  available  copies  of  the 
Navajo  Nation,  Hopi  Tribe,  Alaska, 
Kansas,  and  Utah  AMLR  plans  and  the 
Alaska  and  Kansas  regulatory  programs, 
correcting  the  codification  of  the  section 
approving  the  Utah  AMLR  plan,  and 
making  other  minor  codification 
changes  for  consistency. 
EFFECTIVE  DATE:  June  29,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  Stream,  Branch  of  Environmental 
and  Economic  Analysis,  Office  of 
Surface  Mining  Reclamation  and 


Enforcement,  1951  Constitution  Ave., 
NW.,  Washington,  DC  20240, 
Telephone:  (202)  208-2840. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Since  July  1,'  1994.  the  date  of  the 
most  recent  revision  to  Title  30  of  the 
Code  of  Federal  Regulations  (30  CFR 
Part  700  to  End),  OSM  has  become 
aware  of  changes  that  need  to  be  made 
to  the  addresses  of  State,  Tribe,  and 
OSM  offices  involved  in  certain  State 
and  Tribe  AMLR  plans  and  to  the 
addresses  of  State  and  OSM  offices 
involved  in  certain  State  regulatory 
programs.  OSM  is  updating  or  adding 
State,  Tribe,  and  OSM  addresses  at  30 
CFR  Parts  756.  902,  916,  and  944  to 
accurately  indicate  where  copies  of  the 
Navajo  Nation,  Hopi  Tribe,  Alaska, 
Kansas,  and  Utah  AMLR  plans  are 
available  for  public  inspection  and 
copying.  Similarly,  and  in  accordance 
with  30  CFR  732.11(a),  OSM  is  updating 
State  and  OSM  office  addresses  at  30 
CFR  Parts  902  and  916  to  accurately 
indicate  where  copies  of  the  Alaska  and 
Kansas  regulatory  programs  are 
available  for  public  inspection  and 
copying. 

OSM  is  also  taking  this  opportunity  to 
correct  tKe  codification  of  the 
paragraphs  within  section  30  CFR 
944.20  approving  the  Utah  AMLR  plan. 
OSM  is  correcting  the  codification  set 
forth  in  the  Federal  Register  on 
September  27. 1994  (59  FR  49185. 
49189). 

Lastly,  to  ensure  consistency  in  the 
codification  of  certain  AMLR  plan  and 
regulatory  program  sections,  OSM  is 
lettering  certain  paragraphs  that  were 
previously  unlettered. 


II.  Procedural  Matters 

1.  Administrative  Procedure  Act 

The  minor  revisions  contained  in  this 
rulemaking  are  technical  in  nature. 
Accordingly,  pursuant  to  5  U.S.C. 
553(b)(B),  it  has  been  determined  that 
the  notice  and  public  comment 
procedures  of  the  Administrative 
Procedure  Act  are  unnecessary.  For  the 
same  reason,  it  has  been  determined 
that  in  accordance  with  5  U.S.C.  553(d), 
there  is  good  cause  to  make  the  rule 
effective  on  the  date  of  publication  in 
the  Federal  Register. 

2.  Executive  Order  12866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866 
(Regulatory  Plarming  and  Review). 

3.  Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778 
(Civil  Justice  Reform)  and  has  , 

determined  that  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  This  rule  (1)  does 
not  preempt  any  State,  Tribal,  or  local 
laws  or  regulations;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  its  provisions. 

4.  National  Environmental  Policy  Act 

This  rule  has  been  reviewed  by  OSM 
and  it  has  been  determined  to  be 
categorically  excluded  from  the 
National  Environmental  Policy  Act 
(NEPA)  process  in  accordance  with  the 
Departmental  Manual  (516  DM  2 
appendix  1.10)  and  the  Council  on 
Environmental  Quality  Regulations  for 
Implementing  the  Procedural  Provisions 
ofNEPA  (40  CFR  1507.3). 
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5.  Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

6.  Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  nuinber  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.].  This  rule  merely 
revises  addresses  contained  in  the 
regulations. 

List  of  Subiects  in  30  CFR  Farts  756. 
902,  916,  and  944 

Abandoned  mine  land  reclamation 
program,  Indian  lands. 
Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  June  22,  1995. 

Peter  A.  Rutledge, 

Acting  Regional  Director,  Western  Regional 
Coordinating  Center. 

For  the  reasons  set  forth  in  the 
preamble.  Title  30.  Chapter  VII. 
Subchapters  E  and  T  of  the  Code  of 
Federal  Regulations  are  amended  as  set 
forth  below: 

PART  756— INDIAN  TRIBE 
ABANDONED  MINE  LAND 
RECLAMATION  PROGRAMS 

1.  The  authority  citation  for  Part  756 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  etseq.  and  Pub. 
L.  100-71. 

2.  Section  756.13  is  revised  to  read  as 
follows: 

§  756.13    Approval  of  the  Navajo  Nation's 
Atendoned  Mine  Land  Plan. 

The  Navajo  Nation's  Abandoned  Mine 
Land  Plan  as  submitted  in  June  1982, 
resubmitted  in  September  1983,  and 
amended  in  February  1988,  is  approved 
effective  May  16.  1988.  Copies  of  the 
approved  program  are  available  at: 

(a)  The  Navajo  Nation.  Navajo 
Abandoned  Mine  Land  Reclamation 
Department,  Division  of  Natural 
Resources,  Navajo  Nation  Inn — Office 
Complex,  P.O.  Box  1875.  Window  Rock, 
AZ  86515.  Telephone:  (520)  871-7593. 

(b)  Office  of  Surface  Mining 
Reclamation  and  Enforcement. 
Albuquerque  Field  Office.  505 
Marquette  Ave.,  NVV.,  Suite  1200, 
Albuquerque.  NM  87102.  Telephone: 
(505) 766-1486. 

3.  Section  756.15  is  revised  to  read  as 
follows: 


§  756.1 5    Ap>provai  of  the  Hop!  Tribe's 
Abandoned  Mine  l^nd  Reclamation  Plan. 
The  Hopi  Tribe's  Abandoned  Mine 
Land  Reclamation  Plan  as  submitted  in 
July  1983.  and  amended  in  March  and 
May  1988.  is  approved  effective  June  28. 
1988.  Copies  of  the  approved  plan  are 
available  at  the  following  locations: 

(a)  The  Hopi  Tribe.  Hopi  Abandoned 
Mine  Land  Program.  Department  of 
Natural  Resources.  Honahni  Building. 
P.O.  Box  123.  Kykotsmovi.  AZ  86039. 
Telephone:  (520)  734-2441. 

(b)  Office  of  Surface  Mining 
Reclamation  and  Enforcement. 
Albuquerque  Field  Office,  505 
Marquette  Ave.,  NW.,  Suite  1200, 
Albuquerque,  NM  87102,  Telephone: 
(505) 766-1486. 

PART  902— ALASKA 

1.  The  authority  citation  for  Part  902 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq. 

2.  Section  902.10  is  revised  to  read  as 
follows: 

§  902.10    State  regulatory  program 
approval. 

The  Alaska  State  program  as 
submitted  on  July  23, 1982,  and  as 
amended  and  clarified  on  December  13. 
1982.  and  January  11.  1983.  is  approved 
effective  May  2.  1983.  Beginning  on  that 
date,  the  Alaska  Department  of  Natural 
Resources  shall  be  deemed  the 
regulatory  authority  in  Alaska  for  all 
surface  coal  mining  and  reclamation 
operations  and  all  exploration 
operations  on  non-Federal  and  non- 
Indian  lands.  Only  surface  coal  mining 
and  reclamation  operations  on  non- 
Federal  and  non-Indian  lands  shall  be 
subject  to  the  provisions  of  the  Alaska 
permanent  regulatory  program.  Copies 
of  the  approved  program  are  available  at 
the  following  addresses: 

(a)  Department  of  Natural  Resources. 
Division  of  Mining  and  Water 
Management.  3601  C  Street.  Suite  800, 
Anchorage.  AK  99503-5925,  Telephone: 
(907) 762-2149. 

(b)  Office  of  Surface  Mining 
Reclamation  and  Enforcement.  Casper 
Field  Office.  100  East  B  Street.  Room 
2128.  Casper.  WY  82601-1918, 
Telephone:  (307)  261-5776. 

3.  Section  902.20  is  revised  to  read  as 
follows: 

§902.20    Approval  of  Alaska  Abandoned 
Mine  Land  Reclamation  Plan. 

The  Alaska  Reclamation  Plan,  as 
submitted  on  August  17,  1983,  is 
approved  effective  December  23,  1983. 
Copies  of  the  approved  plan  are 
available  at: 

(a)  Department  of  Natural  Resources, 
Division  of  Mining  and  Water 


Management,  3601  C  Street.  Suite  800. 
Anchorage,  AK  99503-5925,  Telephone: 
(907)762-2149. 

(b)  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Casper 
Field  Office,  100  East  B  Street,  Room 
2128,  Casper,  WY  82601-1918, 
Telephone:  (307)261-5776. 

PART  916— KANSAS 

1.  The  authority  citation  for  Part  916 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq. 

2.  Section  916.10  is  revised  to  read  as 
follows: 

§916.10    State  regulatory  program 
approval. 

The  Kansas  program  as  submitted  on 
February  26,  1980,  and  amended  on 
October  31,  1980,  was  conditionally 
approved  effective  January  21,  1981. 
Beginning  on  that  date,  and  continuing 
until  July  1,  1988,  the  Kansas  Mined 
Land  Conservation  and  Reclamation 
Board  was  deemed  the  regulatory 
authority  in  Kansas  for  all  surface  coal 
mining  and  reclamation  operations  on 
non-Federal  and  non-Indian  lands. 
Beginning  on  July  1,  1988,  the 
Department  of  Health  and  Environment 
shall  be  deemed  the  regulatory 
authority,  pursuant  to  the  program 
transfer  provisions  of  House  Bill  3009  as 
signed  by  the  Governor  of  Kansas  on 
April  8,  1988.  Copies  of  the  approved 
program,  as  amended,  are  available  at: 

(a)  Kansas  Department  of  Health  and 
Environment,  Bureau  of  Environmental 
Remediation,  Surface  Mining  Section, 
1501  South  Jophn,  P.O.  Box  1418, 
Pittsburg,  KS  66762,  Telephone: 
(316)231-8615. 

(b)  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Kansas 
City  Field  Office,  934  Wyandotte  Street, 
Room  500,  Kansas  City,  MO  64105, 
Telephone:  (816)374-6405. 

3.  Section  916.20  is  revised  to  read  as 
follows: 

§  916.20    Approval  of  Kansas  Abandoned 
Mine  Land  Reclamation  Plan. 

The  Kansas  AMLR  Plan  as  submitted 
on  October  1,  1981,  and  as  amended  by 
Kansas  Statute  49-428  on  April  14, 
1982,  is  hereby  fully  approved  and  all 
conditions  prohibiting  the  funding  of 
State  AML  construction  grants  are 
deleted.  Copies  of  the  approved  Kansas 
AMLR  plan  are  available  at: 

(a)  Kansas  Department  of  Health  and 
Environment,  Bureau  of  Environmental 
Remediation,  Surface  Mining  Section, 
1501  South  Joplin,  P.O.  Box  1418, 
Pittsburg.  KS  66762,  Telephone: 
(316)231-8615. 

(b)  Office  of  Surface  Mining 
Reclamation  and  Enforcement.  Kansas 
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City  Field  Office,  934  Wyandotte  Street, 
Room  500,  Kansas  City.  MO  64105. 
Telephone:  (816)374-6405. 

PART  944— UTAH 

1.  The  authority  citation  for  Part  944 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq. 

2.  Section  944.20  is  revised  to  read  as 
follows: 

§  944.20    Approval  of  Utah  At>andon«d 
Mine  Plan. 

The  Utah  Abandoned  Mine  Plan  as 
submitted  on  February  9. 1983,  and  as 
subsequently  revised,  is  approved 
effective  June  3,  1983.  Copies  of  the 
approved  plan  are  available  at: 

(a)  Division  of  Oil,  Gas  and  Mining, 
Department  of  Natural  Resources,  3 
Triad  Center,  Suite  350,  355  West  North 
Temple,  Salt  Lake  City,  UT  84180-1203, 
Telephone:  (801)538-5340. 

(b)  Office  of  Surface  Mining 
Reclamation  and  Enforcement, 
Albuquerque  Field  Office,  505 
Marquette  Avenue  NW.,  Suite  1200, 
Albuquerque,  NM  87102.  Telephone: 
(505)766-1486. 

(FR  Doc.  95-15968  Filed  6-28-95;  8:45  am) 

BILUNG  COOC  4310-OS-M 


DEPARTMENT  OF  THE  TREASURY 

31  CFR  Part  103 

Amendments  to  ttie  Bank  Secrecy  Act 
Regulations  Regarding  Reporting  and 
Recordkeeping  Requirements  by 
Casinos;  Correction 

agency:  Financial  Crimes  Enforcement 

Network.  Treasury. 

ACTION:  Correcting  amendments. 

SUMMARY:  This  document  contains 
corrections  to  regulations  related  to  the 
Bank  Secrecy  Act  reporting  and 
recordkeeping  requirements  for  casinos. 
EFFECTIVE  DATE:  June  29.  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Leonard  C.  Senia.  Compliance 
Specialist.  Office  of  Regulatory  Policy 
and  Enforcement.  Financial  Crimes 
Enforcement  Network,  (703)  905-3931. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  final  regulations  that  are  the 
subject  of  these  corrections  affect 
casinos  which  are  designated  generally 
as  "financial  institutions"  for  purposes 
of  the  Bank  Secrecy  Act  see,  e.g..  31  CFR 
103.11(i)(7).  Under  the  Bank  Secrecy 
Act's  implementing  regulations,  these 
casinos  are  subject  to  particular 


reporting  and  recordkeeping 
requirements,  see,  e.g.,  31  CFR 
103.22(a)(2),  103.36  and  103.54. 

Need  for  Correction 

As  published,  the  final  regulations 
contain  errors  which  may  prove  to  be 
misleading  and  are  in  need  of 
clarification.  The  first  correction 
removes  a  misleading  effective  date  and 
the  second  correction  is  for  a 
misspelling. 

List  of  Subjects  in  31  CFR  Part  103 

Authority  delegations  (Government 
agencies).  Banks  and  banking.  Currency. 
Foreign  banking.  Investigations,  Law 
enforcement.  Reporting  and 
recordkeeping  requirements.  Taxes. 

Accordingly,  31  CFR  part  103  is 
corrected  by  making  the  following 
correcting  amendments: 

PART  103— FINANCIAL 
RECORDKEEPING  AND  REPORTING 
OF  CURRENCY  AND  FOREIGN 
TRANSACTIONS 

1.  The  authority  citation  for  part  103 
continues  to  read  as  follows: 

Authority:  Pub.  L.  No.  91-508,  title  I,  84 
Stat.  1114  (12  U.S.C.  1829b,  1951-1959);  31 
U.S.C.  5311-5330. 

§103.54    [Conrected] 

2.  In  §  103.54,  paragraph  (a)(1),  is 
revised  to  read  as  follows: 

§  103.54    Special  rules  for  casinos. 

(a)  *  *   * 

(1)  Each  casino  shall  develop  and 
implement  a  written  program 
reasonably  designed  to  assure  and 
monitor  compliance  with  the 
requirements  set  forth  in  31  U.S.C. 
chapter  53,  subchapter  11  and  the 
regulations  contained  in  this  part. 


3.  In  §  103.54(a)(2)(v)(B),  remove 
"usual"  and  add  in  its  place  "unusual" 

Dated:  June  23, 1995. 

Stanley  E.  Morris, 

Directo:,  Financial  Crimes  Enforcement 
Network. 

(FR  Doc.  95-15910  Filed  6-28-95;  8:45  am] 

BILUNG  CODE  4820-03-P 


Office  of  Foreign  Assets  Control 

31  CFR  Parts  520,  540,  545. 555,  565, 
570  and  580 

Foreign  Funds  Control  Regulations, 
Nicaraguan  Trade  Control  Regulations, 
South  African  Transactions 
Regulations,  Soviet  Gold  Coin 
Regulations,  Panamanian  Transactions 
Regulations,  Kuwaiti  Assets  Control 
Regulations,  Haitian  Transactions 
Regulations;  Removal  of  Regulations 

AGENCY:  Office  of  Foreign  Assets 
Control.  Treasury. 
ACTION:  Final  rule. 

SUMMARY:  This  rule  removes  31  CFR 
parts  520.  540.  545.  555.  565.  570  and 
580,  the  Foreign  Funds  Control 
Regulations,  Nicaraguan  Trade  Control 
Regulations,  South  African  Transactions 
Regulations,  Soviet  Gold  Coin 
Regulations,  Panamanian  Transactions 
Regulations,  Kuwaiti  Assets  Control 
Regulations,  and  Haitian  Transactions 
Regulations. 

EFFECTIVE  DATE:  June  29, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steven  I.  Pinter.  Chief  of  Licensing  (tel.: 
202/622-2480).  or  William  B.  Hofiman, 
Chief  Counsel  (tel.:  202/622-2410), 
Office  of  Foreign  Assets  Control. 
Department  of  the  Treasury, 
Washington.  DC  20220. 
SUPPLEMENTARY  INFORMATION: 

Electronic  Availability 

This  document  is  available  as  an 
electronic  file  on  The  Federal  Bulletin 
Board  the  day  of  publication  in  the 
Federal  Register.  By  rtiodem  dial  202/ 
512-1387  and  type  "/GO/FAC",  or  call 
202/512-1530  for  disks  or  paper  copies. 
This  file  is  available  for  downloading  in 
WordPerfect  5.1,  ASCII,  and  Postscript 
formats.  The  document  is  also 
accessible  for  downloading  in  ASCII 
format  without  charge  from  Treasury's 
Electronic  Library  ("TEL")  in  the 
"Business,  Trade  and  Labor  Mall"  of  the 
FedWorid  bulletin  board.  By  modem 
dial  703/321-3339,  and  select  self- 
expanding  file  "T11FR00.EXE"  in  TEL. 
For  Internet  access,  use  one  of  the 
following  protocols:  Telnet  = 
fedworld.gov  (192.239.93.3);  World 
Wide  Web  (Home  Page)  =  http:// 
wwrw.fedworld.gov;  FTP  = 
ftp.fedworld.gov  (192.239.92.205). 

Background 

This  rule  removes  31  CFR  parts  520, 
540,  545,  555,  565. 570  and  580.  the 
Foreign  Funds  Control  Regulations, 
Nicaraguan  Trade  Control  Regulations, 
South  African  Transactions  Regulations. 
Soviet  Gold  Coin  Regulations, 
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Panamanian  Transactions  Regulations, 
Kuwaiti  Assets  Control  Regulations,  and 
Haitian  Transactions  Regulations.  Parts 
540,  565.  570  and  580  relate  to  sanctions 
programs  under  national  emergency 
declarations  that  have  been  terminated 
by  Executive  order.  Parts  545  and  555 
contained  sanctions  mandated  by  the 
Comprehensive  Anti-Apartheid  Act  of 
1986.  22  U.S.C.  5001-5116  (1986),  that 
have  been  lifted  upon  repeal  of  the 
authorizing  provisions  or  terminated  by 
Presidential  determination  pursuant  to 
that  Act.  Part  520  contains  residual 
sanctions  measures  imposed  during 
World  War  IT.  including  procedural 
requirements  that  have  no  further 
practical  purpose  relating  to  securities 
looted  from  their  rightful  owners  by  the 
Nazis.  Removal  of  these  parts  does  not 
affect  ongoing  enforcement  proceedings, 
nor  prevent  the  initiation  of 
enforcement  proceedings  where  the 
relevant  statute  of  limitations  has  not 
run. 

Because  these  Regulations  involve  a 
foreign  affairs  function.  Executive  Order 
12866  and  the  provisions  of  the 
Administrative  Procedure  Act,  5  U.S.C. 
553,  requiring  notice  of  proposed 
rulemaking,  opportunity  for  public 
participation,  and  delay  in  effective 
,  date,  are  inapplicable.  Because  no 
notice  of  proposed  rulemaking  is 
required  for  this  rule,  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601-612.  does 
not  apply. 

List  of  Subjects 


31  CFR  Part  520 

Administrative  practice  and 
procedure.  Banks,  Banking,  Currency, 
Foreign  Assets  Control  Office,  Foreign 
investments  in  United  States,  Penalties, 
Reporting  and  recordkeeping 
requirements.  Securities. 

31  CFR  Part  540 

Administrative  practice  and 
procedure.  Foreign  Assets  Control 
Office,  Foreign  trade,  Nicaragua, 
Penalties,  Reporting  and  recordkeeping 
requirements. 

31  CFR  Part  545 

Administrative  practice  and 
procedure.  Banks,  Banking,  Foreign 
Assets  Control  office,  Foreign 
currencies.  Gold,  Imports,  Krugerrands, 
Penalties,  Reporting  and  recordkeeping 
requirements.  South  Africa,  United 
States  investments  abroad. 

31  CFR  Part  555 

Gold.  Imports.  Penalties,  Reporting 
and  recordkeeping  requirements. 
Treasury  Department,  Union  of  Soviet 
SociaHst  Republics. 


31  CFR  Pari  565 

Administrative  practice  and 
procedure,  Banks,  Banking,  Currency, 
Foreign  Assets  Control  Office,  Foreign 
investments  in  United  States,  Panama, 
Penalties,  Reporting  and  recordkeeping 
requirements.  Securities. 

31  CFR  Part  570 

Administrative  practice  and 
procedure.  Banks.  Banking,  Currency, 
Foreign  Assets  Control  Office,  Foreign 
investments  in  United  States,  Foreign 
trade,  Iraq,  Kuwait,  Penalties,  Reporting 
and  recordkeeping  requirements. 
Securities. 

31  CFR  Part  580 

Administrative  practice  and 
procedure.  Banks,  Banking,  Currency, 
Foreign  Assets  Control  Office,  Foreign 
investments  in  United  States,  Foreign 
trade,  Haiti,  Penalties,  Reporting  and 
recordkeeping  requirements.  Securities. 

For  the  reasons  set  forth  in  the 
preamble,  31  CFR  chapter  V  is  amended 
by  removing  parts  520.  540.  545,  555, 
565,  570,  and  580. 

Dated:  June  20.  1995 
R.  Richard  Newcomb, 
Director,  Office  of  Foreign  Assets  Control. 

Approved:  June  20.  1995. 

John  P.  Simpson, 

Deputy  Assistant  Secretary  (Regulatory,  Tariff 
and  Trade  Enforcement). 

[FR  Doc.  95-15927  Filed  6-23-95:  4:58  pm) 

BILUNG  COOE  4810-2S-F 


DEPARTMENT  OF  EDUCATION 

34  CFR  Part  682 
RIN  1840  AC09 

Federal  Family  Education  Loan 
Program 

AGENCY:  Department  of  Education. 
ACTION:  Final  regulations — Correction. 

On  November  30.  1994,  and  June  15, 
1995  the  Secretary  published  in  the 
Federal  Register  final  regulations  for  the 
Federal  Familv  Education  Loan  Program 
(59  FR  61424)'and  (60  FR  31410).  These 
regulations  correct  those  regulations  to 
read  as  follows — 

1.  In  the  November  30,  1994 
regulations  (page  61424)  under 
"Effective  Date",  "682.603"  is  corrected 
to  read  "682.604". 

§682.603    [Corrected] 

2.  In  the  June  15, 1995  regulations, 
page  31411,  item  2,  "682.603"  is 
corrected  to  read  "682.604". 

FOR  FURTHER  INFORMATION  CONTACT: 
Pamela  Moran,  Loans  Branch,  Division 


of  Policy  Development,  Policy,  Training, 
and  Analysis  Service,  U.S.  Department 
of  Education,  600  Independence 
Avenue.  SW.,  (Room  3053,  ROB-3). 
Washington.  DC  20202-5447. 
Telephone:  (202)  708-8242.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (ArS)  at  1- 
800-877-6339  between  8  a.m.  and  8 
p.m..  Eastern  time.  Monday  through 
Friday. 

Dated:  June  23.  1995. 
David  A.  Longanecker, 
Assistant  Secretary  for  Postsecondary 
Education. 

|FR  Doc.  95-15966  Filed  6-28-95;  8:45  am) 

BILUNQ  CODE  4000-01-P 


DEPARTMENT  OF  AGRICULTURE 
Forest  Service 
36  CFR  Part  242 

DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 
50  CFR  Part  100 

Alaska  Federal  Subsistence  Regional 
Advisory  Council  Meetings 

AGENCIES:  Forest  Service.  USDA;  Fish 
and  Wildlife  Service.  Interior. 
ACTION:  Notice  of  meetings. 

SUMMARY:  This  notice  informs  the  public 
of  the  Regional  Council  meetings 
identified  above.  The  public  is  invited 
to  attend  and  observe  meeting 
proceedings.  In  addition,  the  public  is 
invited  to  provide  oral  testimony  before 
the  Councils  on  the  agenda  items  listed 
below. 

DATES:  The  Federal  Subsistence  Board 
announces  the  forthcoming  public 
meetings  of  the  Federal  Subsistence 
Regional  Advisory  Councils  (Regional 
Councils).  The  Regional  Council 
meetings  will  be  held  in  the  following 
Alaska  locations,  and  begin  at  the 
specified  dates  and  times: 
Joint  Region  7  (Seward  Peninsula)  and 

Region  8  (Northwest  Arctic) — 

Kotzebue,  Alaska  Technical  Center — 

July  6-7, 1995  at  10:00  a.m. 
Region  2  (Southcentral) — Anchorage, 

July  12, 1995.  8:00  a.m.-12  a.m. 

Specific  location  to  be  determined. 

FOR  FURTHER  INFORMATION  CONTACT: 
Chair.  Federal  Subsistence  Board,  c/o 
Richard  S.  Pospahala,  Office  of 
Subsistence  Management.  U.S.  Fish  and 
Wildlife  Service.  1011  E.  Tudor  Road. 


Anchorage.  Alaska  99503;  telephone 
(907)  786-3467.  For  questions  related  to 
subsistence  management  issues  on 
National  Forest  Service  lands,  inquiries 
may  also  be  directed  to  Ken  Thompson, 
Regional  Subsistence  Program  Manager, 
USDA,  Forest  Service,  Alaska  Region, 
P.O.  Box  21628,  Juneau,  Alaska  99802- 
1628;  telephone  (907)  586-7921. 
SUPPLEMENTARY  INFORMATION:  The 
following  agenda  items  will  be 
discussed  at  the  respective  Regional 
Council  meetings: 

Joint  Region  7  and  Region  8  meeting — 
Subsistence  take  of  muskox  on 
Federal  lands  in  parts  of  Units  22  and 
23. 
Region  2 — Proposed  customary  and 
traditional  use  determinations  for  the 
Kenai  Peninsula  and  proposed 
subsistence  harvest  regulations  for  the 
taking  of  moose  on  Federal  lands  in 
Unit  15. 

The  Regional  Councils  have  been 
established  in  accordance  with  Section 
805  of  the  Alaska  National  Interest 
Lands  Conservation  Act,  Pub.  L.  96-487, 
and  Subsistence  Management 
Regulations  for  Public  Lands  in  Alaska, 
subparts  A.  B.  and  C  (57  FR  22940- 
22964).  The  Regional  Councils  advise 
the  Federal  Government  on  all  matters 
related  to  the  subsistence  taking  of  fish 
and  wildlife  on  public  lands  in  Alaska 
and  operate  in  accordance  with 
provisions  of  the  Federal  Advisory 
Committee  Act.  The  identified  Regional 
Council  meetings  will  be  open  to  the 
public.  The  public  is  invited  to  attend 
these  meetings,  observe  the  proceedings, 
and  provide  comments  to  the  Regional 
Councils. 

Dated:  June  15,  1995. 
Mitch  Demientieff, 

Chair,  Federal  Subsistence  Board. 

(PR  Doc.  95-15921  Filed  6-28-95;  8:45  ami 

BILLING  CODE  3410-11-M:  4310-5S-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[AK9-1 -6975a;  FRL-6223-1] 

Approval  and  Promulgation  of 
Implementation  Plan  for  Vehicle  Miles 
Traveled  Forecasting  and  Tracking: 
Alaska 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

summary:  The  EPA  today  approves  the 
State  Implementation  Plan  (SIP) 
revision  submitted  bv  the  State  of 


Alaska  for  the  purpose  of  forecasting 
and  tracking  vehicle  miles  traveled 
(VMT)  in  the  Anchorage  area.  On  March 
24,  1994,  the  Alaska  Department  of 
Environmental  Conservation  (ADEC) 
submitted  a  SIP  revision  to  EPA  to 
satisfy  the  requirements  of  sections 
187(a)(2)(A)  and  187(a)(3)  of  the  Clean 
Air  Act,  as  amended  in  1990  (CAA). 

Section  187(a)(2)(A)  requires 
Moderate  and  Serious  carbon  monoxide 
(CO)  non-attainment  areas  with  a  design 
value  above  12.7  to  submit  a  SIP 
revision  that  contains  a  forecast  of  VMT 
in  the  non-attainment  area  for  each  year 
before  the  year  in  which  the  SIP  projects 
the  National  Ambient  Air  Quality 
Standard  (NAAQS)  for  CO  to  be 
attained.  The  SIP  revision,  which  was 
due  by  November  15,  1992,  also  requires 
annual  updates  of  the  forecasts  and 
specific  contingency  measures  to  be 
implemented  if  the  annual  estimate  of 
actual  VMT  or  a  subsequent  VMT 
forecast  exceeds  the  most  recent  prior 
forecast  of  VMT  or  if  the  area  fails  to 
attain  the  CO  NAAQS  by  the  attainment 
date. 

DATES:  This  action  will  be  effective  on 
August  28, 1995  unless  adverse  or 
critical  comments  are  received  by  July 
31,  1995.  If  the  effective  date  is  delayed, 
timely  notice  will  be  published  in  the 
Federal  Register. 

ADDRESSES:  Written  comments  should 
be  addressed  to:  Montel  Livingston,  SIP 
Manager,  EPA,  Air  &  Radiation  Branch 
(AT-082),  1200  Sixth  Avenue,  Seattle, 
Washington  98101. 

Documents  which  are  incorporated  by 
reference  are  available  for  public 
inspection  at  the  Air  and  Radiation 
Docket  and  Information  Center, 
Environmental  Protection  Agency,  401 
M  Street,  SW,  Washington.  D.C.  20460. 
Copies  of  material  submitted  to  EPA 
may  be  examined  during  normal 
business  hours  at  the  following 
locations:  EPA,  Region  10,  Air  & 
Radiation  Branch,  1200  Sixth  Avenue 
(AT-082),  Seattle.  Washington  98101. 
and  ADEC,  410  Willoughby,  Suite  105, 
Juneau,  AK  99801-1795. 
FOR  FURTHER  INFORMATION  CONTACT: 
Montel  Livingston,  Air  &  Radiation 
Branch  (AT-082),  EPA,  Seattle, 
Washington  98101.  (206)  553-0180. 

SUPPLEMENTARY  INFORMATION: 

L  Background 

Section  187(a)(2)(A)  of  the  Clean  Air 
Act  required  EPA.  in  consultation  with 
the  U.S.  Department  of  Transportation 
(DOT),  to  develop  guidance  for  states  to 
use  in  complying  with  the  VMT 
forecasting  and  tracking  provisions  of 
section  187.  A  Notice  of  Availability  for 
the  resulting  Section  187  VMT 


Forecasting  and  Tracking  Guidance  was 
published  in  the  Federal  Register  on 
March  19. 1992. 

The  Section  187  Guidance  identifies 
the  Federal  Highway  Administration's 
Highway  Performance  Monitoring 
System  (HPMS)  as  the  foundation  for 
VMT  estimates  and  forecasts.  HPMS 
was  chosen  as  the  best  method  for 
estimating  actual  VMT  since  it  is  a 
count-based,  statistically-based, 
nationwide  program  with  auditing 
procedures  in  place,  and  since  travel 
demand  models  would  require  resource 
intensive,  annual  updates  of  input  data 
and  annual  validation  against  traffic 
coimts  in  order  to  be  useful  for 
estimating  annual  VMT.  EPA  beUeves 
that  these  time  and  resource 
requirements  generally  make  travel 
demand  models  an  unrealistic  option 
for  estimating  actual  annual  VMT  with 
reasonable  accuracy. 

To  develop  growth  factors  for 
forecasting  VMT,  the  Section  187 
Guidance  offers  as  one  alternative  the 
use  of  network-based  travel  demand 
models.  If  these  models  are  properly 
updated  and  validated,  and  if  they  use 
an  equilibrium  approach  to  allocating 
trips,  they  are  considered  to  be  the  best 
predictor  of  growth  factors  for  VMT 
forecasts.  Moderate  areas  without  a 
network  model  that  is  validated 
according  to  the  specifications 
described  in  the  Section  187  Guidance 
are  offered  the  alternative  of  developing 
growth  factors  based  on  a  linear 
regression  extrapolation  of  the  past  six 
years'  HPMS  VMT.  hi  both  cases,  the 
growth  factors  are  applied  to  the  HPMS 
VMT  reported  to  the  Federal  Highway 
Administration. 

As  specified  in  the  Act,  the 
contingency  measure  triggers  serve  to 
address  as  early  as  possible  any 
situation  in  which  a  trend  towards 
higher  than  expected  VMT  has  been 
detected,  since  such  a  trend  may  affect 
the  forecasted  attainment  date. 

When  determining  that  actual  annual 
VMT  or  a  VMT  forecast  has  exceeded 
the  most  recent  prior  forecast  and, 
therefore,  that  contingency  measures 
should  be  implemented,  EPA  believes 
that  it  is  appropriate  to  take  into 
account  the  statistical  variabiUty  in  the 
estimates  of  VMT  generated  through 
HPMS.  Consequently.  EPA  has 
identified  a  margin  of  error  to  be 
applied  when  making  VMT 
comparisons.  With  the  expectation  that 
HPMS  sampling  procedures  will 
improve  over  the  next  few  years  in 
response  to  recent  Federal  Highway 
Administration  guidance,  the  margin  of 
error  starts  at  5.0  percent  for  VMT 
comparisons  made  in  1994,  becomes  4.0 
percent  for  VMT  comparisons  made  in 
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1995.  and  is  reduced  to  3.0  percent  for 
VMT  comparisons  made  in  1996  and 
thereafter.  However,  since  each  revised 
VMT  forecast  becomes  the  VMT 
baseline  for  triggering  contingency 
measures,  the  application  of  a  margin  of 
error  every  year  could  allow  the 
forecasts  to  increase  without  bound, 
without  ever  triggering  contingencies. 
To  prevent  this  occurrence.  EPA 
believes  it  is  appropriate  to  allow  the 
application  of  the  margin  of  error  only 
as  long  as,  cumulatively,  neither  an 
estimate  of  actual  VMT  nor  a  VMT 
forecast  ever  exceed  by  more  than  5.0 
percent  the  VMT  forecast  relied  upon  in 
the  area's  attainment  demonstration. 

In  practice,  then,  there  are  two  ways 
in  which  an  estimate  of  actual  VMT  or 
an  updated  forecast  can  be  found  to 
exceed  a  prior  forecast.  Individual 
yearly  comparisons  can  result  in  an 
exceedance  of  the  forecast  made  12 
months  earlier  by  more  than  the 
prescribed  percentage  for  that  year,  and 
exceedances  can  accumulate  so  that, 
cumulatively,  they  exceed  the  5.0 
percent  cap  above  the  attainment 
demonstration  forecast. 

EPA  interprets  the  requirement  for 
contingency  measures  to  "take  effect 
without  further  action  by  the  State  or 
the  Administrator"  to  mean  that  no 
further  rulemaking  activities  by  the 
State  or  EPA  would  be  needed  to 
implement  the  measures.  The  General 
Preamble  for  the  Implementation  of 
Title  I  of  the  Clean  Air  Act  Amendments 
of  1 990,  published  in  the  Federal 
Register  on  April  16.  1992.  offers 
guidance  on  the  type  and  size  of 
contingencies  to  be  included  in  the  SIP 
revision.  This  guidance  is  advisory  in 
nature  and  is  non-binding.  (See  57  PR 
at  13532-33.  April  16.  1992.) 

The  State  of  Alaska  has  submitted  a 
SIP  revision  to  EPA  in  order  to  satisfy 
the  requirements  of  sections 
187(a)(2)(A)  and  187(a)(3).  The  State 
submittal  provides  for  each  of  the 
following  mandatory  elements:  (1)  a 


forecast  of  VMT  in  the  non-attainment 
area  for  each  year  prior  to  the 
attainment  year;  (2)  a  provision  for 
annual  updates  of  the  forecasts  along 
with  a  provision  for  annual  reports 
describing  the  extent  to  which  the 
forecasts  proved  to  be  accurate;  these 
reports  shall  provide  estimates  of  actual 
VMT  in  each  year  for  which  a  forecast 
was  required;  (3)  adopted  and 
enforceable  contingency  measures  to  be 
implemented  without  further  action  by 
the  State  or  the  Administrator  if  actual  - 
annual  VMT  or  an  updated  forecast 
exceeds  the  most  recent  prior  forecast  or 
if  the  area  fails  to  attain  the  CO  NAAQS 
by  the  attairunent  date. 

II.  Analysis 

The  following  items  are  the  basis  for 
approval  of  the  SIP  revision.  The  State 
has  met  the  requirements  of  sections 
187(a)(2)(A)  and  187(a)(3)  by  submitting 
a  SIP  revision  that  implements  all 
required  elements. 

1.  VMT  Forecasts 

Section  187(a)(2)(A)  requires  that  the 
State  include  in  its  SIP  submittal  a 
forecast  of  VMT  in  the  non-attainment 
area  for  each  year  before  the  year  in 
which  the  SIP  projects  the  National 
Ambient  Air  Quality  Standard  for  CO  to 
be  attained.  The  forecasts  are  to  be 
based  on  guidance  developed  by  EPA  in 
consultation  with  DOT.  i.e..  the  Section 
167  VMT  Forecasting  and  Tracking 
Guidance.  To  accurately  forecast  VMT 
in  the  Anchorage  area.  The  Municipality 
of  Anchorage  and  the  State  Departments 
of  Environmental  Conservation  and 
Transportation  and  Public  Facilities 
used  the  HPMS.  The  Central  Region 
portion  of  the  Alaska  HPMS  database 
was  expanded  to  contain  most  of  the 
eligible  roads  in  the  Anchorage  area, 
and  the  HPMS  sampling  methodology 
was  applied  to  increase  the  accuracy  of 
traffic  estimates.  This  procedure 
resulted  in  an  increase  in  the  number  of 
roads  included  in  the  database,  and  an 


increase  in  the  number  of  sample 
sections  on  the  roads.  HPMS  provides 
VMT  estimates  based  on  actual  traffic 
counts  collected  from  a  representative 
set  of  sampling  locations.  The  network- 
based  travel  demand  modelling  process 
described  in  Section  187  VMT  Tracking 
and  Forecasting  Guidance  was  used  to 
project  future  VMT  for  calendar  years 
1993. 1994  and  1995.  The  MinUPT 
travel  demand  model  estimated  growth 
in  vehicle  travel  during  the  forecast 
period.  This  model  is  maintained  by  the 
Municipality  of  Anchorage  Department 
of  Economic  Development  and 
Planning.  Demographic  data 
(population,  land  use.  and  employment 
data)  was  used  as  inputs  to  the  model. 
MinUTP  model  runs  were  performed  for 
the  base  year  1990  and  for  future  year 
1995.  Runs  incorporated  a  population 
growth  rate  of  roughly  1.2  percent  per 
year.  As  a  result  of  the  modeling  runs. 
VMT  were  projected  to  increase  by  13.3 
percent  over  the  five-year  period,  or 
roughly  2.5  percent  per  year.  VMT 
during  intervening  years  was  estimated 
from  straight-line  interpolation. 
Documentation  on  the  model  is 
contained  in  the  1985  Anchorage 
Metropolitan  Area  Transportation 
Model  Report.  This  annual  VMT  growrth 
rate  is  more  than  double  the  projected 
increase  in  population  for  the  same 
period.  The  use  of  a  high  ratio  will 
provide  a  conservative  estimate  of 
future  reductions  in  emissions  and 
resulting  air  quality  concentrations.  A 
safety  margin  of  5.5  percent  was  added 
to  the  VMT  forecasts.  Best  estimates  of 
future-year  VMT  were  increased  by  5.5 
percent.  Attainment  projections  were 
prepared  with  this  VMT  included.  For 
the  1990  base  year,  model  estimates 
reflect  the  existing  1990  roadway 
network  and  the  best  available 
demographic  data  as  inputs,  and  no 
safety  margin  is  required. 

Below  is  a  table  showing  the 
forecasted  VMT  for  Anchorage: 


Average  Annualized  Daily  VMT  for  Anchorage 


Year 

Projected 
VMT 

Safety  Mar- 
gin (percent) 

Forecasted 
VMT 

1990  

2,854,000 
3.081 ,530 
3.157.373 
3,233.216 

-0- 
+5.5 
+5.5 
+5.5 

2,854,000 
3,249,800 
3,329,800 
3.409,700 

1993  

1994  

1995  

2.  Annual  VMT  Updates/Reports 

Section  187(a)(2)(A)  specifies  that  the 
SIP  revision  provide  for  annual  updates 
of  the  VMT  forecasts  and  annual  reports 
that  describe  the  accuracy  of  the 
forecasts  and  that  provide  estimates  of 


actual  VMT  in  each  year  for  which  a 
forecast  was  required.  The  Section  187 
VMT  Forecasting  and  Tracking 
Guidance  specifies  that  annual  reports 
should  be  submitted  to  EPA  by 
September  30  of  the  year  following  the 


year  for  which  the  VMT  estimate  is 
made. 

Annual  VMT  tracking  is  done  by  the 
Alaska  Department  of  Transportation 
and  Public  Facilities  using  the  federally 
mandated  and  annually  audited  HPMS. 


The  1990  base  year  VMT  estimate  was 
used  as  a  "starting  point"  for  future  year 
VMT  projections.  The  1990  base  year 
estimate  of  VMT  and  the  VMT  forecasts 
for  future  years  are  summarized  in  the 
Anchorage  Air  Quality  Plan  for  Carbon 
Monoxide.  Two  additional  reports 
provide  primary  support  to  the 
estimates  contained  in  the  Plan.  The 
first  report.  1990  Vehicle  Miles  of  Travel 
in  the  Anchorage  Bowl,  Alaska 
Department  of  Transportation  and 
Public  Facilities  and  the  Municipality  of 
Anchorage.  February  1992,  describes  the 
methods  used  to  generate  HPMS 
estimates  of  base  year  VMT.  The  second 
report.  Anchorage  Metropolitan  Area 
1990-1995  VMT  Forecast  Procedures. 
July  1992.  describes  the  methods  and 
assumptions  used  in  developing  VMT 
forecasts.  Both  of  these  reports  are 
contained  in  the  Appendix  to  the  Air 
Quality  Plan. 

In  aadition,  Alaska  has  committed  to 
meet  the  annual  reporting  procedures 
requirements.  The  reports  will  contain 
annual  updates  of  the  VMT  forecasts, 
describe  the  accuracy  of  the  forecasts, 
and  provide  estimates  of  actual  VMT  in 
each  year  for  which  a  forecast  was 
required.  The  reports  will  contain 
estimates  of  actual  vehicle  miles 
traveled  in  each  year  for  which  the 
forecast  was  required.  The  annual 
reports  will  show  the  comparison  of  the 
estimate  of  actual  VMT  and  the 
previously  forecasted  VMT.  The  reports 
will  show  that  Anchorage  area's  actual 
VMT  is  well  within  the  forecasted  VMT. 

3.  Contingency  Measure 

Section  187(a)(3)  specifies  that  the 
State,  in  its  SIP  revision,  adopt  specific, 
enforceable  contingency  measures  to  be 
implemented  if  the  annual  estimate  of 
actual  VMT  or  a  subsequent  VMT 
forecast  exceeds  the  most  recent  prior 
forecast  of  VMT  or  if  the  area  fails  to 
attain  the  CO  NAAQS  by  the  attainment 
date.  Implementation  of  the  identified 
contingency  measures  must  not  require 
further  rulemaking  activities  by  the 
State  or  EPA.  Alaska  meets  this 
requirement.  The  contingency  measure 
that  will  be  used  by  Alaska  to  satisfy  the 
VMT  requirement  is  the  expansion  of 
the  oxygenated  fuel  control  area,  and 
the  State  has  amended  its  regulation  18 
AAC  53.015,  "Expansion  of  Control 
Area."  to  provide  for  its 
implementation,  if  necessary.  This 
amendment  expands  the  oxygenated 
fuels'  control  area  for  Anchorage  to 
include  geographic  areas  outside  of  the 
municipality's  boundaries,  but  within 
reasonable  driving  distances  of  the 
municipality.  At  this  Ume,  EPA  is 
approving  this  contingency  measure  for 
the  purpose  of  VMT  exceedance. 


III.  Today's  Action 

In  today's  action,  EPA  is  approving 
the  SIP  revision  pertaining  to  VMT 
forecast  which  was  submitted  by  the 
State  of  Alaska  for  the  Anchorage  area. 

The  State  of  Alaska  has  submitted  a 
SIP  revision  implementing  each  of  the 
required  elements  required  by  sections 
187(a)(2)(A)  and  187(a)(3)  of  the  CAA 
for  the  Municipality  of  Anchorage:  VMT 
forecasts.  VMT  updates/reports,  and  an 
enforceable  contingency  measure.  If 
VMT  projections  are  exceeded  by  actual 
VMT  in  future  years,  the 
implementation  of  the  contingency 
measure  will  be  triggered,  together  with 
a  revision  of  the  air  quality  plan,  as 
required  by  the  CAA.  EPA  is  therefore 
approving  this  SIP  revision. 

IV.  Administrative  Review 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  fiexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50.000. 

SIP  approvals  under  section  110  and 
subchapter  I,  Part  D  of  the  CAA  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
state  is  already  imposing.  Therefore, 
because  the  federal  SIP-approval  does 
not  impose  any  new  requirements.  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
federal-state  relationship  under  the 
CAA,  preparation  of  a  regulatory 
fiexibility  analysis,  would  constitute 
federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The  CAA 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.E.P.A.,  427 
U.S.  246.  256-€6  (S.Ct.  1976);  42  U.S.C. 
7410(a)(2). 

The  EPA  is  publishing  this  action 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  this  Federal  Register 
publication,  the  EPA  is  proposing  to 
approve  the  SIP  revision  should  adverse 
or  critical  comments  be  filed.  This 
action  will  be  effective  August  28.  1995 
unless,  by  July  31.  1995.  adverse  or 
critical  comments  are  received. 

If  the  EPA  receives  such  comments, 
this  action  will  be  withdrawn  before  the 


effective  date  by  publishing  a 
subsequent  document  that  will 
withdraw  the  final  action.  All  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
action  serving  as  a  proposed  rule.  The 
EPA  will  not  institute  a  second 
comment  period  on  this  action.  Any 
parties  interested  in  commenting  on  this 
action  should  do  so  at  this  time.  If  no 
such  comments  are  received,  the  public 
is  advised  that  this  action  will  be 
effective  August  28, 1995. 

The  EPA  has  reviewed  this  request  for 
revision  of  the  federally-approved  SIP 
for  conformance  with  die  provisions  of 
the  1990  Clean  Air  Act  Amendments 
enacted  on  November  15. 1990.  The 
EPA  has  determined  that  this  action 
conforms  with  those  requirements. 
Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 
Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22.  1995.  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  the  private  sector,  of 
$100  million  or  more.  Under  Section 
205,  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
goverimients  that  may  be  significantly 
or  uniquely  impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  Federal  requirements. 
Accordingly,  no  additional  costs  to 
State,  local,  or  tribal  governments,  or  to 
the  private  sector,  result  from  this 
action. 

This  action  has  been  classified  as  a 
Table  2  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19. 1989  (54  FR  2214-2225),  as 
revised  by  an  October  4, 1993 
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memorandum  from  Michael  H.  Shapiro, 
Acting  Assistant  Administrator  for  Air 
and  Radiation.  The  OMB  has  exempted 
this  regulatory  action  from  E.O.  12866 
review. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  August  28, 1995. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2),  42  U.S.C.  7607(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Incorporation  by  reference. 
Intergovernmental  relations.  Reporting 
and  recordkeeping  requirements. 

Note:  Incorporation  by  reference  of  the 
Implementation  Plan  for  the  Stat'?  of  Alaska 
was  approved  by  the  Director  of  the  Office  of 
Federal  Register  on  )uly  1, 1982. 

Dated:  June  6.  1995. 
Chuck  Clarke, 
Regional  Administrator. 

Part  52,  chapter  I.  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  C— Alaska 

2.  Section  52.70  is  amended  by 
adding  paragraph  (c)(23)  to  read  as 
follows: 

§  52.70    Identification  of  plan. 

•         •         »         •        » 

(c)  *  •  * 

(23)  On  March  24. 1994,  ADEC 
submitted  a  SIP  revision  to  EPA  to 
satisfy  the  requirements  of  sections 
187(a)(2)(A)  and  187(a)(3)  of  the  CAA, 
forecasting  and  tracking  VMT  in  the 
Anchorage  area. 

(i)  Incorporation  by  reference. 

(A)  March  24, 1994  letter  from  the 
Alaska  Governor  to  the  EPA  Regional 
Administrator  including  as  a  revision  to 
the  SIP  the  VMT  requirement  in  the 
Anchorage  area,  contained  in  ADEC's 
State  Air  Quality  Control  Plan.  Volume 
ni:  Appendices,  Modifications  to 
Section  III.B.6,  III.B.8,  III.B.IO  and 
III.B.ll,  adopted  January  10, 1994;  and 


further  description  on  pages  10-14,  57- 
60  and  69-75  contained  in  ADEC's  State 
Air  Quality  Control  Plan,  Volume  III: 
Appendices,  Modifications  to  Section 
III.B.  III.B.l,  and  III.B.3,  adopted  January 
10, 1994. 

jFR  Doc.  95-15954  Filed  6-2&-95;  8:45  ami 
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40  CFR  Part  52 

[ME-23-1 -6827a;  ME-4-1-6848;  A-1-FRL- 
5214-4] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  Maine; 
Gasoline  Marketing  Regulations 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  EPA  is  approving  a  State 
Implementation  Plan  (SIP)  revision 
submitted  by  the  State  of  Maine  on  July 
6,  1994.  This  revision  consists  of  several 
regulations  which  require  the 
implementation  of  reasonably  available 
control  technology  (RACT)  for 
controlling  volatile  organic  compound 
(VOC)  emissions  from  gasoline 
marketing  operations.  The  intended 
effect  of  this  action  is  to  approve  the 
gasoline  marketing  regulations 
submitted  by  Maine  on  July  6, 1994  into 
the  Maine  SIP.  Some  of  these 
regulations  are  being  approved  as  a 
direct  final  action,  while  others  are 
being  approved  as  a  final  rulemaking 
action.  This  action  is  being  taken  in 
accordance  with  the  Clean  Air  Act. 
DATES:  Section  52.1020(c)(35)  vidll 
become  effective  July  31,  1995.  Section 
52.1020(c)(36)  and  the  amendments  to 
§§52.1022  and  52.1031  will  become 
effective  August  28, 1995,  unless  notice 
is  received  by  July  31,  1995  that  adverse 
or  critical  comments  will  be  submitted. 
If  the  effective  date  is  delayed,  timely 
notice  will  be  pubUshed  in  the  Federal 
Register. 

ADDRESSES:  Comments  on  Section 
52.1020(c)(36)  may  be  mailed  to  Susan 
Studlien,  Acting  Director,  Air, 
Pesticides  and  Toxics  Management 
Division,  U.S.  Environmental  Protection 
Agency,  Region  I,  JFK  Federal  Building, 
Boston,  MA  02203.  Copies  of  the 
documents  relevant  to  this  action  are 
available  for  pubhc  inspection  during 
normal  business  hours,  by  appointment 
at  the  Air,  Pesticides  and  Toxics 
Management  Division,  U»S. 
Environmental  Protection  Agency, 
Region  I,  One  Congress  Street,  10th 
floor,  Boston,  MA;  Air  and  Radiation 
Docket  and  Information  Center,  U.S. 
Environmental  Protection  Agency,  401 


M  Street.  S.VV..  (LE-131).  Washington, 
D.C.  20460;  and  the  Bureau  of  Air 
Quality  Control.  Department  of 
Environmental  Protection,  71  Hospital 
Street,  Augusta,  ME  04333. 
FOR  FURTHER  INFORMATION  CONTACT: 
Anne  E.  Arnold,  (617)  565-3166. 
SUPPLEMENTARY  INFORMATION:  On  July 
11,  1994,  EPA  received  a  formal  State 
Implementation  Plan  (SIP)  submittal 
from  the  Maine  Department  of 
Environmental  Protection  (DEP) 
containing  the  following  regulations: 
Chapter  100  "Definitions  Regulation" 
Chapter  112  "Petroleum  Liquids 

Transfer  Vapor  Recovery" 
Chapter  118  "Gasoline  Dispensing 

Facilities  Vapor  Control" 
Chapter  120  "Gasoline  Tank  Truck 

Tightness  Self-Certification" 
Chapter  133  "Petroleum  Liquids 

Transfer  Vapor  Recovery  at  Bulk 

Gasoline  Plants" 

These  regulations  had  been  recently 
adopted  (or  amended)  pursuant  to  the 
requirements  of  Sections  182(b)(2)  and 
184(b)(1)(B)  of  the  Clean  Air  Act  (CAA). 

Background 

Under  the  pre-amended  Clean  Air 
Act,  ozone  nonattainment  areas  were 
required  to  adopt  RACT  rules  foi 
sources  of  VOC  emissions.  EPA  issued 
three  sets  of  control  technique 
guidelines  (CTGs)  documents, 
establishing  a  "presumptive  norm"  for 
RACT  for  various  categories  of  VOC 
sources.  The  three  sets  of  CTGs  were  [i] 
Group  I — issued  before  January  1978  (15 
CTGs);  (2)  Group  II— issued  in  1978  (9 
CTGs);  and  (3)  Group  HI — issued  in  the 
early  1980's  (5  CTGs).  Those  sources  not 
covered  by  a  CTG  were  called  non-CTG 
sources.  EPA  determined  that  the  area's 
SIP-approved  attainment  date 
established  which  RACT  rules  the  area 
needed  to  adopt  and  implement.  Under 
Section  172(a)(1),  ozone  nonattainment 
areas  were  generally  required  to  attain 
the  ozone  standard  by  E)ecember  3 1 , 
1982.  Those  areas  that  submitted  an 
attainment  demonstration  projecting 
attainment  by  that  date  were  required  to 
adopt  RACT  for  sources  covered  by  the 
Group  I  and  II  CTGs.  Those  areas  that 
sought  an  extension  of  the  attainment 
date  under  Section  172(a)(2)  to  as  late  as 
December  31,  1987  were  required  to 
adopt  RACT  for  all  CTG  sources  and  for 
all  major  (i.e.,  100  ton  per  year  or  more 
of  VOC  emissions)  non-CTG  sources. 

Under  the  pre-amended  Clean  Air 
Act,  portions  of  Maine  were  designated 
as  rural  nonattainment  (i.e.,  the 
Metropolitan  Portland  Intrastate  Air 
Quality  Control  Region  (AQCR)  and  the 
Androscoggin  Valley  Interstate  AQCR) 
and,  therefore,  were  required  to  adopt 
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regulations  pursuant  to  the  Group  I  and 
Group  II  CTGs  for  major  sources.  Based 
on  monitored  ozone  exceedances  in 
Maine,  EPA  notified  the  Governor  of 
Maine  on  May  25,  1988  and  November 
8, 1988  that  portions  of  the  SIP  were 
inadequate  to  attain  and  maintain  the 
ozone  standard  and  requested  that 
deficiencies  in  the  existing  SIP  be 
corrected  (EPA's  SIP-Call).  On 
November  15,  1990,  amendments  to  the 
1977  CAA  were  enacted.  Pub.  L.  101- 
549,  104  Stat.  2399,  codified  at  42 
U.S.C.  §§  7401-7671q.  In  amended 
Section  182(a)(2)(A)  of  the  CAA, 
Congress  statutorily  adopted  the 
requirement  that  pre-enactment  ozone 
nonattainment  areas  that  retained  their 
designation  of  nonattairmient  and  were 
classified  as  marginal  or  above  fix  their 
deficient  RACT  rules  for  ozone  by  May 
15.  1991.  Pursuant  to  the  amended 
CAA.  two  counties  in  Maine  were 
classified  as  marginal  (these  two 
counties  constitute  one  marginal  ozone 
nonattainment  area)  and  seven  counties 
in  Maine  were  classified  as  moderate 
(these  seven  counties  constitute  three 
moderate  ozone  nonattainment  areas). 
56  FR  56694  (Nov.  6,  1991).  In  response 
to  the  RACT  fix-up  requirement,  Maine 
submitted  revisions  to  its  SIP  and  EPA 
approved  these  revisions  on  February  3, 
1992  and  March  22,  1993  (57  FR  3946 
and  58  FR  15281). 

In  addition,  Section  182(b)(2)  of  the 
amended  Act  requires  States  to  adopt 
RACT  rules  for  all  areas  designated 
nonattainment  for  ozone  and  classified 
as  moderate  or  above.  There  are  three 
parts  to  the  Section  182(b)(2)  RACT 
requirement:  (1)  RACT  for  sources 
covered  by  an  existing  CTG — i.e.,  a  CTG 
issued  prior  to  the  enactment  of  the 
CAA  A  of  1990;  (2)  RACT  for  sources 
covered  by  a  post-enactment  CTG;  and 
(3)  all  major  sources  not  covered  by  a 
CTG,  i.e.,  non-CTG  sources.  This  RACT 
requirement  requires  nonattainment 
areas  that  previously  were  exempt  from 
certain  RACT  requirements  to  "catch 
up"  to  those  nonattainment  areas  that 
became  subject  to  those  requirements 
during  an  earlier  period.  In  addition,  it 
requires  newly  designated  ozone 
nonattainment  areas  to  adopt  RACT 
rules  consistent  with  those  for 
previously  designated  nonattainment 
areas.  As  previously  mentioned,  the 
State  of  Maine  contains  three  moderate 
ozone  nonattainment  areas.  These  areas 
are  thus  subject  to  the  Section  182(b)(2) 
RACT  catch-up  requirement. 

Also,  the  State  of  Maine  is  located  in 
the  Northeast  Ozone  Transport  Region 
(OTR).  The  entire  State  is.  therefore, 
subject  to  Section  184(b)  of  the  amended 
CAA.  Section  184(b)  requires  that  RACT 
be  implemented  in  the  entire  state  for 


all  VOC  sources  covered  by  a  CTG 
issued  before  or  after  the  enactment  of 
the  CAAA  of  1990  and  for  all  major 
VOC  sources  (defined  as  50  tons  per 
year  for  sources  in  the  OTR). 

Since  Maine  had  previously 
submitted  regulations  for  only  bulk 
gasoline  terminals,  fixed  roof  petroleum 
tanks,  and  paper  coating  sources 
pursuant  to  the  RACT  fix-up 
requirement,  in  order  to  meet  the  RACT 
catch-up  requirement,  the  State  must, 
therefore,  adopt  regulations  (or  affirm 
that  no  sources  exist)  for  the  remaining 
26  CTG  categories  as  well  as  adopt  rules 
for  all  major  non-CTG  sources.  (Rules 
for  non-CTG  sources  are  not  part  of  this 
SIP  revision.  These  rules  will  addressed 
in  a  sepsuate  action  and,  therefore,  will 
not  be  further  discussed  in  this 
document.) 

In  response  to  the  RACT  catch-up 
requirement,  on  May  14,  1992  and  June 
12,  1992,  Maine  submitted  negative 
declarations  for  15  CTG  categories. 
Maine  then  proceeded  with  the  process 
of  adopting  regulations  to  control  the 
remaining  CTG  categories  which 
included  surface  coating  processes, 
solvent  metal  cleaning,  graphic  arts 
operations,  the  use  of  cutback  asphalt, 
and  gasoline  marketing  operations.  On 
January  13,  1993,  Maine  submitted  a  SIP 
submittal  containing  regulations  for 
surface  coating  processes,  solvent  metal 
cleaning,  graphic  arts  operations,  and 
the  use  of  cutback  asphalt.  These 
regulations  were  approved  into  the 
Maine  SIP  on  June  16,  1994  (59  FR 
31154).  Maine's  gasoline  marketing 
RACT  catch-up  regulations  were  not 
included  in  the  State's  January  13,  1993 
submittal.  On  July  6, 1994,  Maine 
submitted  a  formal  SIP  revision 
containing  its  gasoline  marketing 
regulations.  EPA's  evaluation  of  this  SIP 
submittal  is  summarized  below. 

EPA's  Evaluation  of  Maine's  Submittal 

In  determining  the  approvability  of  a 
VOC  rule,  EPA  must  evaluate  the  rule 
for  consistency  with  the  requirements  of 
the  Act  and  EPA  regulations,  as  found 
in  Section  110  and  Part  D  of  the  Act  and 
40  CFR  Part  51  (Requirements  for 
Preparation,  Adoption,  and  Submittal  of 
Implementation  Plans).  The  EPA 
interpretation  of  these  requirements, 
which  forms  the  basis  for  today's  action, 
appears  in  various  EPA  policy  guidance 
documents.  For  the  purpose  of  assisting 
State  and  local  agencies  in  developing 
RACT  rules,  EPA  prepared  a  series  of 
Control  Technique  Guidelines  (CTG) 
documents.  The  CTGs  are  based  on  the 
underlying  requirements  of  the  Act  and 
specify  the  presumptive  norms  for 
RACT  for  specific  source  categories. 
EPA  has  not  yet  developed  CTGs  to 


cover  all  sources  of  VOC  emissions. 
Further  interpretations  of  EPA  poUcy 
are  found  in:  (1)  Those  portions  of  the 
proposed  Post- 1987  ozone  and  carbon' 
monoxide  policy  that  concern  RACT,  52 
FR  45044  (November  24,  1987);  (2)  the 
document  entitled  "Issues  Relating  to 
VOC  Regulation  Cutpoints,  Deficiencies, 
and  Deviations,  Clarification  to 
Appendix  D  of  November  24,  1987 
Federal  Register  Notice"  (Blue  Book] 
(notice  of  availability  was  published  in 
the  Federal  Register  on  May  25,  1988); 
(3)  the  existing  CTGs;  and  (4)  the 
"Model  Volatile  Organic  Compound 
Rules  for  Reasonably  Available  Control 
Technology"  issued  as  a  staff  working 
draft  in  June  of  1992.  In  general,  these 
guidance  documents  have  been  set  forth 
to  ensure  that  VOC  rules  are  fully 
enforceable  and  strengthen  or  maintain 
the  SIP. 

The  VOC  regulations  that  are 
included  in  Maine's  July  6,  1994  SIP 
submittal  are  briefly  summarized  below. 

Chapter  100:  Definitions  Regulation 

This  regulation  was  amended  by 
adding  or  revising  definitions  of  the 
following  terms:  bulk  gasoline  plant, 
gasoline,  leak,  tank  truck,  and  vapor 
control  system. 

Chapter  112:  Petroleum  Liquids 
Transfer  Vapor  Recovery 

This  regulation  requires  bulk  gasoline 
terminals  which  load  tank  trucks  and 
have  a  daily  throughput  of  greater  than 
20,000  gallons  to  install  a  vapor  control 
system.  This  regulation  also  prohibits 
bulk  terminals  from  loading  gasoline 
into  a  tank  truck  unless  the  truck  has 
been  certified  as  vapor-tight  pursuant  to 
the  requirements  in  Maine's  Chapter 
120.  Chapter  112  was  amended  to  no 
longer  exempt  tank  trucks  with  a  total 
capacity  of  less  than  or  equal  to  3500 
gallons. 

Chapter  118:  Gasoline  Dispensing 
FacihtJes  Vapor  Control 

This  regulation  requires  gasoHne 
dispensing  facilities  wi\h  a  throughput 
of  10,000  gallons  or  more  per  month  to 
install  and  operate  a  Stage  I  vapor 
balance  system.  Also,  all  gasoline 
dispensing  facilities,  regardless  of 
throughput,  must  install  submerged  fill 
pipes. 

Chapter  120:  Gasoline  Tank  Truck 
Tightness  Self-Certification 

This  regulation  requires  gasoline  tank 
trucks  to  undergo  annual  vapor 
tightness  testing. 
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Chapter  133:  Petroleum  Liquids 
Transfer  Vapor  Recovery  at  Bulk 
Gasoline  Plants 

This  regulation  requires  bulk  gasoline 
plants  with  a  throughput  of  4000  gallons 
or  more  per  day  to  install  and  operate 
a  vapor  balance  system. 

EPA  has  evaluated  Maine's  gasoline 
marketing  regulations  and  has  found 
that  they  are  consistent  with  EPA  model 
regulations  and  the  following  CTG 
documents:  "Control  of  Hydrocarbons 
from  Tank  Truck  Gasoline  Loading 
Terminals"  (EPA-450/2-77-026); 
"Control  of  Volatile  Organic  Compound 
Leaks  from  Gasoline  Tank  Trucks  and 
Vapor  Collection  Systems"  (EPA— 450/ 
2-78-051);  "Control  of  Volatile  Organic 
Emissions  from  Bulk  Gasoline  Plants" 
(EPA-450/2-77-035);  and 
"Hydrocarbon  Control  Strategies  for 
Gasoline  Marketing  Operations  '  (EPA- 
450/3-78-017).  As  such,  EPA  believes 
that  the  submitted  rules  constitute 
RACT  for  the  applicable  sources. 

Maine's  gasoline  marketing 
regulations  and  EPA's  evaluation  are 
detailed  in  a  memorandum,  dated 
December  29.  1994,  entitled  "Technical 
Support  Document — Maine — Gasoline 
Marketing  Regulations."  Copies  of  that 
document  are  available,  upon  request, 
from  the  EPA  Regional  Office  listed  in 
the  ADDRESSES  section  of  this  document. 

EPA's  Previous  NPR 

Previously.  EPA  published  a  notice  of 
proposed  rulemaking  (NPR)  for  Maine's 
Chapter  120  tank  truck  regulation  (57 
FR  12791).  EPA's  NPR  j.     josed 
approval  of  Chapter  120  on  the 
condition  that  Maine  address  certain 
outstanding  issues  prior  to  final 
rulem.aking.  The  issues  outlined  in 
EPA's  NPR  and  Maine's  response  are 
summarized  below. 

1.  The  NPR  noted  that  the  term 
"vapor  control  system"  was  not  used 
consistently  throughout  Chapter  120. 
Chapter  120(3)(B)  alternatively  used  the 
term  "vapor  recovery  system"  which 
was  not  defmed.  The  NPR  stated  that 
the  State  should  change  this  term  to 
"vapor  control  system"  or  define  the 
term  "vapor  recovery  system.  "  In 
response  to  this  issue.  Maine  has 
revised  Chapter  120  so  thai  the  term 
"vapor  control  system"  is  used 
consistently  throughout  the  regulation. 

2.  The  NPR  noted  that  Chapter 
120(3)(A)(2)  stated  that  the  certification 
test  approval  expires  June  1  of  the  year 
following  the  test.  In  some  cases,  the 
June  1  date  would  allow  trucks  to  go 
longer  then  12  months  without  a  test.  As 
stated  in  the  NPR.  such  a  provision  is 
inconsistent  with  Maine's  Chapter 

1 12(3)(A)  which  requires  that  the  truck 


has  been  certified  within  the  last  12 
months.  The  June  1  expiration  date  is 
also  inconsistent  with  Chapter  120(4)(B) 
which  requires  that  a  certified  tank 
truck  must  remain  leak-tight  for  the  12 
months  following  the  certification  test. 
For  these  reasons.  EPA's  NPR  stated  that 
Maine  must  either  amend  Chapter 
120(3)(A)(2)  to  read  "expires  12  months 
after  the  certification  test."  or  the  State 
must  change  the  above  referenced 
sections  which  are  inconsistent  with  the 
June  1  expiration  date.  In  response  to 
this  issue,  Maine  has  amended  Section 
3(A)(2)  of  Chapter  120  to  read  "expires 
12  months  after  the  certification  test." 

3.  Chapter  120(5)  requires  that  the 
Department  be  informed  at  least  24 
hours  in  advance  of  each  certification 
test.  EPA's  NPR  stated  that  DEP  should 
require  earlier  notification  of  the  intent 
to  test,  so  that  the  State  can  have  the 
opportunity  to  monitor  the  test.  The 
NTPR  also  noted  that  EPA's  model  rules 
suggest  that  the  State  be  notified  in 
writing  at  least  10  days  in  advance  of 
the  test.  Maine  did  not  revise  Chapter 
120  to  require  earlier  notification, 
however,  the  revised  rule  does  require 
that  the  person  conducting  the  test  be 
registered  with  the  DEP.  The  State  and 
industry  both  report  that  this 
arrangement  is  working  well.  EPA, 
therefore,  considers  the  testing 
requirements  of  Maine's  revised  Chapter 
120  regulation  appro vable. 

4.  Finally,  EPA-s  NPR  noted  that 
when  Maine  adopts  a  bulk  gasoline 
plant  regulation.  Chapter  120  must  be 
amended  to  apply  to  trucks  that 
exclusively  service  bulk  plants.  Since 
the  publication  of  EPA's  NPR,  Maine 
has  adopted  a  bulk  gasoline  plant  rule 
and  the  State  has  made  the  necessary 
changes  to  Chapter  120  so  that  it  also 
applies  to  tank  trucks  that  exclusively 
service  bulk  plants. 

As  outlined  above,  Maine  has 
satisfactorily  addressed  the  outstanding 
issues  listed  in  EPA's  previous  NPR. 

In  addition,  EPA  received  two 
comment  letters  pursuant  to  the 
pubUcation  of  the  Chapter  120  NPR.  A 
summary  of  the  comments  received  and 
EPA's  response  are  outlined  below. 

The  Maine  Oil  Dealers  Association 
(MODA)  submitted  comments  regarding 
Maine's  Chapter  120  certification  testing 
requirements.  As  previously  noted, 
EPA's  NPR  stated  that  Maine  should 
require  earlier  than  24  hour  notification 
of  the  intent  to  test,  so  that  the  DEP  can 
have  an  opportunity  to  monitor  the  test. 
The  NPR  also  noted  that  EPA's  model 
rules  suggest  that  the  State  be  notified 
in  writing  at  least  10  days  in  advance  of 
the  test.  MODA  commented  that  the  24 
hour  notice  required  by  Maine's  Chapter 
120  is  adequate  notice  and  that,  because 


of  the  day  to  day  variations  in  market 
demand,  it  is  both  unusual  and  difficult 
to  schedule  tank  truck  testing  10  days  in 
advance. 

As  previously  mentioned,  Maine  did 
not  revise  Chapter  120  to  require  earlier 
notification,  however,  the  revised  rule 
included  in  the  State's  July  6. 1994  SIP 
submittal  does  require  that  the  person 
conducting  the  test  be  registered  with 
the  DEP.  The  State  and  industry  both 
report  that  this  arrangement  is  working 
well.  EPA  is.  therefore,  approving  the 
testing  requirements  of  Maine's  revised 
Chapter  120  regulation. 

The  U.S.  Small  Business 
Administration  (SBA)  also  submitted 
comments  pursuant  to  EPA's  NPR.  The 
SBA  commented  that  in  EPA's  proposal 
of  Maine's  Chapter  120  compliance  with 
the  Regulatory  Flexibility  Act  was 
inadequate.  SBA  noted  that,  although 
the  NPR  stated  the  proposed  action 
would  not  have  a  significant  impact  on 
a  substantial  number  of  small  entities, 
the  notice  did  not  provide  an 
explanation  for  such  a  certification.  SBA 
also  had  expressed  similar  concerns 
with  Federal  Register  notices  prepared 
by  other  EPA  Regional  Offices.  In 
response  to  SBA's  comments,  this  issue 
was  addressed  nationally  by  EPA's 
Regional  Operations  Branch.  EPA's 
justification  is  addressed  fully  at  the 
end  of  this  notice.  However,  the  central 
rationale  for  the  above-mentioned 
certification  is  that  SIP  approvals  under 
Section  110  and  subchapter  I.  Part  D  of 
the  CAA  do  not  create  any  new 
requirements,  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the  federal 
SIP-approval  does  not  impose  any  new 
requirements,  it  does  not  have  a 
significant  impact  on  any  small  entities 
affected. 

As  stated  above,  Maine  has 
satisfactorily  addressed  the  issues  raised 
in  EPA's  NPR  and  comments  received 
pursuant  to  the  NPR  have  also  been 
addressed.  EPA  is,  therefore,  approving 
Maine's  Chapter  120  tank  truck 
tightness  regulation  as  a  revision  to  the 
Maine  SIP. 

In  addition,  as  was  previously  stated, 
EPA  has  also  evaluated  the  other 
gasoline  marketing  regulations  included 
in  Maine's  July  6.  1994  SIP  submittal 
and  has  found  that  they  are  consistent 
with  EPA  model  regulations  and  the 
applicable  CTG  documents.  EPA  is, 
therefore,  approving  Maine's  Chapters 
100.  112.  118.  and  133  without  prior 
proposal  because  the  Agency  views 
these  rules  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  this  Federal  Register 
publication.  EPA  is  proposing  to 


approve  these  rules  should  adverse  or 
critical  comments  be  filed.  Approval  of 
these  rules  will  be  effective  August  28, 
1995  unless  by  July  31, 1995  adverse  or 
critical  comments  are  received. 

If  the  EPA  receives  such  comments, 
approval  of  Maine's  Chapters  100, 112, 
118,  and  133  vdll  be  withdrawn  before 
the  effective  date  by  publishing  a 
subsequent  document  that  will 
withdraw  the  final  action.  All  public 
comments  received  will  then  be 
addressed  in  a  subsequent  final  rule 
based  on  this  action  serving  as  a 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  action.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time.  If  no  such  comments  are 
received,  the  public  is  advised  that  this 
action  will  be  effective  on  August  28, 
1995. 

Final  Action 

EPA  is  approving  Maine's  Chapter 
100  "Definitions  Regulation."  Chapter 
112  "Petroleum  Liquids  Transfer  Vapor 
Recovery."  Chapter  118  "GasoUne 
Dispensing  Facilities  Vapor  Control," 
Chapter  120  "Gasoline  Tank  Truck 
Tightness  Self-Certification,"  and 
Chapter  133.  "Petroleum  Liquids 
Transfer  Vapor  Recovery  at  Bulk 
Gasoline  Plants"  as  meeting  the 
requirements  of  Sections  182(b)(2)  and 
184(b)  of  the  CAA  for  the  following 
categories  of  VOC  sources:  gasoUne  bulk 
terminals,  gasoline  tank  trucks,  gasoline 
bulk  plants,  and  gasoline  dispensing 
facilities.  EPA  is  also  revising  a  section 
of  the  code.  Section  52.1022,  that  is 
outdated  due  to  the  enactment  of  the 
CAAA  of  1990. 

This  action  has  been  classified  as  a 
Table  2  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19,  1989  (54  FR  2214-2225).  as 
revised  by  an  October  4, 1993 
memorandum  from  Michael  H.  Shapiro, 
Acting  Assistant  Administrator  for  Air 
and  Radiation.  A  future  document  will 
inform  the  general  public  of  these 
tables.  The  Office  of  Management  and 
Budget  has  exempted  this  regulatory 
action  from  Executive  Order  12866 
review. 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et.  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 


with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  Section  110  and 
subchapter  I,  Part  D  of  the  CAA  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  federal  SIP-approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
federal-state  relationship  under  the 
CAA.  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The  CAA 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  E.P.A.,  427 
U.S.  246,  256-66  (S.Ct.  1976);  42  U.S.C. 
7410  (a)(2). 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  State 
Implementation  Plan.  Each  request  for 
revision  to  the  State  Implementation 
Plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 

Tilatory  requirements, 
nder  Section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  August  28, 1995. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  thefinaUty  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  Section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference,  and  Ozone. 

Note:  Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
Maine  was  approved  by  the  Director  of  the 
Federal  Register  on  July  1. 1982. 

Dated:  May  19, 1995. 
John  P.  DeVillars, 
Regional  Administrator.  Region  I. 

Part  52  of  chapter  I,  title  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 


PART  52— (AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 


Authority:  42  U.S.C  7401-7671q 

Subpart  U — Maine 

2.  Section  52.1020  is  amended  by 
adding  paragraphs  (c)(35)  and  (c)(36)  to 
read  as  follows: 

§  52.1020    Identification  of  plan. 

•        *        »        *        * 

(c)*  *  • 

(35)  Revisions  to  the  State 
Implementation  Plan  submitted  by  the 
Maine  Department  of  Environmental 
Protection  on  June  3. 1991,  November 
25, 1991,  and  July  6.  1994. 

(i)  Incorporation  by  reference. 

(A)  Letters  from  the  Maine 
Department  of  Environmental  Protection 
dated  June  3, 1991,  November  25, 1991. 
and  July  6,  1994  submitting  a  revision 
to  the  Maine  State  Implementation  Plan. 

(B)  Chapter  120  of  the  Maine 
Department  of  Environmental  Protection 
Regulations,  "Gasoline  Tank  Truck 
Tightness  Self-Certification,"  effective 
in  the  State  of  Maine  on  July  11, 1994. 

(ii)  Additional  materials. 

(A)  Nonregulatory  portions  of  the 
submittal. 

(36)  Revisions  to  the  State 
Implementation  Plan  submitted  by  the 
Maine  Department  of  Environmental 
Protection  on  July  6. 1994. 

(i)  Incorporation  by  reference. 

(A)  Letter  from  the  Maine  Department 
of  Environmental  Protection  dated  July 
6, 1994  submitting  a  revision  to  the 
Maine  State  Implementation  Plan. 

(B)  Chapter  100  of  the  Maine 
Department  of  Environmental  Protection 
Regulations,  "Definitions,"  effective  in 
the  State  of  Maine  on  July  11, 1994, 
with  the  exception  of  the  definitions  of 
the  following  terms:  "curtailment," 
"federally  enforceable,"  "major 
modification,"  "  major  source," 
"nonattainment  pollutant," 
"shutdown,"  "significant  emissions," 
and  "significant  emissions  increase." 

(C)  Chapter  112  of  the  Maine 
Department  of  Environmental  Protection 
Regulations,  "Petroleum  Liquids 
Transfer  Vapor  Recovery,"  effective  in 
the  State  of  Maine  on  July  11,  1994. 

(D)  Chapter  118  of  the  Maine   . 
Department  of  Environmental  Protection 
Regulations,  "Gasoline  Dispensing 
Facilities  Vapor  Control,"  effective  in 
the  State  of  Maine  on  July  11, 1994. 

(E)  Chapter  133  of  the  Maine 
Department  of  Environmental  Protection 
Regulations,  "Petroleum  Liquids 
Transfer  Vapor  Recovery  at  Bulk 
Gasoline  Plants,"  effective  in  the  State 
of  Maine  on  July  11.  1994. 

(ii)  Additional  materials. 
(A)  Nonregulator>'  portions  of  the 
submittal. 
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§52.1022    [Amended] 

3.  Section  52.1022  is  amended  by  removing  all  of  the  text  in  this  section,  with  the  exception  of  the  first  sentence. 

4.  In  §52.1031.  Table  52.1031  is  and  Chapter  112  and  by  adding  new  §52.1031    EPA-Approwed  Maine 

amended  by  adding  new  entries  to  state  citations  for  Chapter  118,  Chapter       Regulations, 

existing  state  citations  for  Chapter  100        120  and  Chapter  133  to  read  as  follows:       ***** 

Table  52.1031.— EPA-Approved  Rules  and  Regulations 


State  citation 


Title/Subject 


n  »      /<r,  ♦  Date  ap- 

l5^^c?iJ!r        proved  by         Federal  Register  citation       52.1 

60  DV  OlaI6  CD  A 


020 


EPA 


100  Definitions  

112  Petroleum  liquids  transfer 

recover. 

118  Gasoline  Dispensing  Fa- 
cilities. 

120  Gasoline  Tank  Trucks 

133  Gasoline  Bulk  Plants  


6/22/94    June  29. 
1995. 


6/22/94    June  29. 
1995. 


6/22/94    June  29. 
1995. 


6/22/94     June  29. 
1995. 


6/22/94    June  29, 
1995. 


[Insert  FR  citation  from 
publistied  date]. 


(Insert  FR  citation  from 
published  date]. 


[Insert  FR  citation  from 
published  date. 


[Insert  FR  citation  from 
published  date]. 


[Insert  FR  citation  from 
put>lished  date]. 


36     Gasoline  marketing  defi- 
nitions added 


36    Deleted  exemption  for 
tank  trucks  less  than 
3500  gallons 


36 


35 


36 


(FR  Doc.  95-15957  Filed  6-28-95;  8:45  am] 

BILLMG  CODE  6560-60-P 


40  CFR  Part  52 

[WA-29-1-6724,  WA-30-1-6725,  WA-31-1- 
6853,  WA-37-1-6952;  FRL-5218-2] 

Approval  and  Promulgation  of 
Implementation  Plans:  Washington 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  Pursuant  to  procedures 
described  at  54  FR  2214  (January  19. 


1989).  EPA  has  recently  approved  a 
number  of  minor  State  implementation 
plan  (SIP)  revisions  submitted  by  the 
Washington  Department  of  Ecology 
(WDOE).  namely  local  air  pollution 
control  agency  regulations  from  Puget 
Sound  Air  Pollution  Control  Agency 
(PSAPCA)  and  a  recodification  of 
WDOE's  SIP  table  of  contents.  This 
document  lists  the  revisions  EPA  has 
approved  and  incorporates  the  relevant 
material  into  the  Code  of  Federal 
Regulations. 

EFFECTIVE  DATE:  June  29,  1995. 

ADDRESSES:  Copies  of  the  State  SIP 
revision  requests  and  EPA's  letter 


notices  of  approval  are  available  for 
public  inspection  during  normal 
business  hours  at  the  following 
locations:  EPA,  Region  10,  Air  and 
Radiation  Branch,  Docket  #WA-29-l- 
6724,  WA-30-1-6725,  WA-31-1-6853, 
WA-37-1-6952).  1200  Sixth  Avenue, 
Seattle,  Washington  98101. 

FOR  FURTHER  INFORMATION:  Montel 
Livingston,  Air  &  Radiation  Branch 
(AT-082),  EPA,  Seattle,  Washington 
98101.  (206)  553-0180. 
SUPPLEMENTARY  INFORMATION:  EPA 
Region  10  has  approved  the  following 
minor  SIP  revision  requests  under 
section  110(a)  of  the  Clean  Air  Act  (Act): 


State 

Subject  matter 

Date  of  sub- 
mission 

Date  of  ap- 
proval 

WA 

Various  revised  amendments  to  SIP  affecting  PSAPCA's  regulations  1,  II,  and  III.  Updates  amendments 
to  be  consistent  with  the  federal  air  quality  standards,  repeals  unused  definitions,  adds  new  defini- 
tions, clarifies  applicability  of  requirements,  etc. 

5-9-94 

11-16-94. 

WA 

Various  revised  amendments  to  SIP  affecting  PSAPCA's  regulations  1,  II,  and  III.  Same  reasons  as 
atx>ve. 

6-2-94 

11-16-94 

WA 

Various  revised  amendments  to  SIP  affecting  PSAPCA's  regulations  1,  II,  and  III.  Same  reasons  as 
atx)ve. 

12-13-94 

1-11-95 

WA 

Recodification  of  SIP  Taible  of  Contents 

2-6-95 

3-27-95 

EPA  has  determined  that  each  of  these 
SIP  revisions  complies  with  all 
applicable  requirements  of  the  Act  and 
EPA  policy  and  regulations  concerning 


such  revisions.  Due  to  the  minor  nature 
of  these  revisions,  EPA  concluded  that 
conducting  notice-and-comment 
rulemaking  prior  to  approving  the 


revisions  would  have  been 
"unnecessary  and  contrary  to  the  public 
interest,"  and  hence,  was  not  required 
by  the  Administrative  Procedure  Act,  5 


U.S.C.  section  553(b).  Each  of  diese  SIP 
approvals  beceune  final  and  effective  on 
the  date  of  EPA  approval  as  Usted  in  the 
chart  above. 

The  Office  of  Management  and  Budget 
has  exempted  all  SIP  approvals  from  the 
requirements  of  section  3  of  Executive 
Order  12866. 

Under  5  U.S.C.  605(b),  I  certify  that 
these  SIP  revisions  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  See  46  FR 
8709. 

Under  section  307(b)(1)  of  the  Act,  as 
amended,  judicial  review  of  this  action 
is  available  only  by  filing  a  petition  for 
review  in  the  United  States  Court  of 
Appeals  for  the  appropriate  circuit 
within  60  days  of  this  publication  date. 
These  actions  may  not  be  challenged 
later  in  proceedings  to  enforce  their 
requirements.  See  section  307(b)(2). 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Carbon  monoxide. 
Incorporation  by  reference, 
Intergovernmental  relations.  Particulate 
matter.  Reporting  and  recordkeeping 
requirements: 

Note:  Incorporation  by  reference  of  the 
Implementation  Plan  for  the  State  of 
Washington  was  approved  by  the  Director  of 
the  Office  of  Federal  Register  on  )uly  1, 1982. 


Dated:  May  16.  1995. 
Chuck  Clarke, 
Regional  Administrator. 

Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  WW— Washington 

2.  Section  52.2470  is  amended  by 
adding  paragraph  (c)  (53)  to  read  as 
follows: 

§  52.2470    Identification  of  plan. 

***** 

(c)  •  •  • 

(53)  Various  minor  revisions 
consisting  of  amended  regulations 
affecting  a  local  air  agency,  the  Puget 
Sound  Air  Pollution  Control  Agency, 
and  a  recodified  Table  of  Contents  for 
the  SIP  were  submitted  to  EPA  from 
WDOE  for  inclusion  into  the 
Washington  SIP. 

(i)  Incorporation  by  reference. 

(A)  Letters  dated  April  28,  May  25, 
and  December  5,  1994  from  the  Director 
of  the  Washington  State  Department  of 
Ecology  to  the  EPA  Regional 
Administrator  submitting  minor 


revisions  to  PSAPCA's  regulations  for 
inclusion  into  the  SIP:  Puget  Sound  Air 
Pollution  Control  Agency,  Regulations  I, 
II,  and  in,  adopted  on  May  4,  1994; 
Puget  Sound  Air  Pollution  Control 
Agency,  Regulations  1, 11,  and  m, 
adopted  on  May  25, 1994;  and  Puget 
Sound  Air  Pollution  Control  Agency, 
Regulations  I,  U,  and  ni,  adopted  on 
December  8,  1994. 

(B)  Letter  dated  January  26,  1995  from 
the  Director  of  the  Washington  State 
Department  of  Ecology  to  the  EPA 
Regional  Administrator  submitting  the 
Recodified  SIP  Table  of  Contents,  dated 
January  1995,  and  adopted  on  February 
1.1995. 
•         •         •         •         * 

3.  Section  52.2479  is  revised  to  read 
as  follows: 

§  52.2479    Contents  of  ttte  federally 
approved,  state  submitted  Implementation 
plan. 

The  following  sections  of  the  state 
and  local  regulations  and  documents  for 
the  Washington  State  Implementation 
Plan  for  Air  Quality,  for  compliance 
with  requirements  of  the  Federal  Clean 
Air  Act,  have  been  approved  by  the  U.S. 
Environmental  Protection  Agency 
(EPA),  and  are  part  of  the  current 
federally-approved,  implementation 
plan. 


Washington  State  Implementation  Plan  for  Air  Quality  State  and  Local  Requirements  Table  of  Contents 


Section  1— General  [Dates  in  bracltets  indicate  EPA  approvai  date] 


1.2  Energy  Facilities  Site  Evaluation  Council  (EFSEC)  Menrwrandum  of  Agreement  [02/23/82] 

1.3  Air  Quality  Monitoring,  Data  Reporting  and  Surveillance  Provisions  [04/15/81] 

1.4  Maintenance  of  Pay  Provision  [08/14/81] 


Section  2— State  Regulations  and  Statutes  [Dates  in  brackets  indicate  date  state  adopted] 


2.2    Department  of  Ecology  Regulations 

2.2.400    WAC  173-400  General  Regulation  for  Air  Pollution  Sources 

173-400-010  Policy  and  purpose  [08/20/93] 

173-400-020  Applicability  [08/20/93] 

173-400-030  Definitions  [08/20/93] 

173-^00-040  General  standards  for  maximum  emissions  [08/20/93,  except  for  sections  (1)(c).  (1)(d).  <2).  (4).  and  the  sec- 
ond paragraph  of  (6)) 

173-400-050  Emission  standards  for  comtxjstion  and  incineration  units  [08/20/93  except  for  the  exception  provision  in  sec- 
tion (3)1 

173-400-060  Emission  standards  for  general  process  units  [08/20/93] 

173-400-070  Emission  standards  for  certain  source  categories  [08/20/93,  except  for  section  (7)] 

173-400-081  Startup  and  shutdown  [08/20/93] 

173-400-091  Voluntary  limits  on  emissions  [08/20/93] 

1 73-400-1 00  Registration  [08/20/93] 

1 73-400-1 05  Records,  monitoring,  and  reporting  [08/20/93] 

173-400-107  Excess  Emissions  [08/20/93] 

1 73-400-1 1 0  New  source  review  (NSR)  [08/20/93] 

173-400-1 1 2  Requirements  for  new  souces  in  nonattainment  areas  [08/20/93,  except  for  section  (8)] 

173-400-1 13  Requirements  for  new  sources  in  attainment  or  unclassifiatile  areas  [08/20/93.  except  for  section  (5)] 

173-400-151  Retrofit  requirements  for  visibility  protection  [08/20/93] 

173-400-161  Compliance  schedules  [08/20/93] 

173-400-171  Public  involvement  [08/20/93] 

173-400-190  Requirements  for  nonattainment  areas  [08/20/93] 

173-^00-200  Creditatile  stacl<  height  and  dispersion  techniques  [08/20/93] 

173-400-205  Adjustment  for  atmospheric  conditions  [08/20/93] 
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1 73-400-210 
1 73-400-220 
173^00-230 
173-400-240 
173-400-250 
173-400-260 

2.2.402     WAC  173-402 
173-402-010 
173-402-020 

2.2.405  WAC  173-405 
173-405-012 
173-40&-021 
173-405-040 
173-405-045 
173-405-061 
173-405-072 
173-405-077 
173-405-078 
173-405-086 
173-405-087 
173-^0&-091 

2.2.410  WAC  173-410 
173-410-012 
173-410-021 
173-410-040 
173-410-045 
173-410-062 
173-410-067 
173-»1 0-071 
173-410-086 
173-410-087 
173-410-100 

2.2.415  WAC  173-415 
173-415-010 
173-415-020 
173-415-030 
173-415-045 
173-415-050 
173-415-051 
173-415-060 
173-415-070 
173-415-080 

2.2.422  WAC  173-^22 
173-422-010 
173-422-020 
173-422-030 
173-422-040 
173-422-050 
173-422-060 
173-422-070 
173-422-090 
173-422-100 
173-422-110 
173-422-120 
173-422-130 
173-422-140 
173-422-160 
173-422-170 
173-422-180 

2.2.425  WAC  173-425 
173-425-010 
173-425-020 
173-425-030 
173-425-036 
173^25-045 
173-425-055 
173-42&-065 
173-425-075 
173-425-085 
173-425-095 
•  173-425-100 
173-425-115 


Emission  requirements  of  prior  jurisdictions  [08/20/93] 

Requirements  for  txiard  members  [08/20/93] 

Regulatory  actions  [08/20/93] 

Criminal  penalties  [08/20/93] 

Appeals  [08/20/93] 

Conflict  of  interest  [08/20/93] 

Civil  Sanctions  under  Washington  Clean  Air  Act 

Prior  regulations  [06/24/80] 

Subsequent  regulations  [06/24/80] 

Kraft  Pulp  Mills 

Statement  of  purpose  [02/19/91] 

Definitions  [02/19/91] 

Emission  standards  [02/19/91  except  for  sections  (1)(b),  (1)(c),  (3){b),  (3)(c),  (4),  (7),  (8),  and  (9)] 

Creditable  stack  height  and  dispersion  techniques  [02/19/91] 

More  restrictive  emission  standards  [02/19/91] 

Monitoring  requirements  [02/19/91  except  section  (2)J 

Report  of  startup,  shutdown,  breakdown  or  upset  corxjitions  [02/19/91] 

Emission  inventory  [02/19/91] 

New  source  review  (NSR)  [02/19/91] 

Prevention  of  significant  deterioration  (PSD)  [02/19/91] 

Special  studies  [02/19/91] 

Sulfite  Pulping  Mills 

Statement  of  purpose  [02/19/91] 

Definitions  [02/19/91] 

Emission  standards  [02/19/91  except  sections  (3)  and  (5)] 

Creditable  stack  height  and  dispersion  techniques  [02/19/91] 

Monitoring  requirements  [02/19/91] 

Report  of  startup,  shutdown,  bfeakdown  or  upset  conditions  [02/19/91] 

Emission  inventory  [02/19/91] 

New  source  review  (NSR)  [02/19/91] 

Prevention  of  significant  deteriofation  (PSD)  [02/19/91] 

Special  studies  [02/19/91] 

Pnmary  Aluminum  Plants 

Statement  of  purpose  [02/19/91] 

Definitions  [[02/19/91  except  sections  (1)  and  (2)] 

Emission  standards  [02/19/91  except  section  (3)(b)] 

Creditable  stack  height  and  dispersion  techniques  [02/19/91] 

New  source  review  (NSR)  [02/19/91] 

Prevention  of  significant  deterioration  (PSD)  [02/19/91] 

Monitonng  and  reporting  [02/19/91  except  sections  (1)(a)(b)(d)] 

Report  of  startup,  shutdown,  breakdown  or  uftset  conditions  [02/19/91] 

Emission  inventory  [02/19/91] 

Motor  Vehicle  Emission  Inspection 

Purpose  [02/28/80] 

Definitions  [02/28/80] 

Vehicle  emission  inspection  requirement  [02/28/80] 

Noncompliance  areas  [12/31/81] 

Emission  contributing  areas  [12/31/81] 

Gasoline  vehicle  emission  starxlards  [12/31/81] 

Gasoline  vehicle  inspection  procedures  [12/31/81] 

Exhaust  gas  analyzer  specifications  [12/31/81] 

Testing  equipment  maintenance  and  calibration  [12/31/81] 

Data  system  requirements  [12/31/81] 

Quality  assurance  [02/28/80] 

Inspection  fees  [12/31/81] 

Inspection  forms  and  certificates  [12/31/81] 

Fleet  and  diesel  owner  vehicle  testing  requirements  [12/31/81] 

Exemptions  [12/31/81] 

Air  quality  standards  [12/31/81] 

Open  Burning 

Purpose  [09/17/90] 

Applicability  [09/17/90] 

Definitions  [09/1 7/90] 

Curtailment  during  episodes  of  impaired  air  quality  [09/1 7/90] 

Prohibited  materials  [01/03/89] 

Exceptions  [09/17/90] 

Residential  open  burning  [09/17/90] 

Commercial  open  burning  [09/17/90] 

Agricultural  open  burning  [09/17/90] 

No  burn  area  designation  [09/17/90] 

Delegation  of  agricultural  open  burning  program  [09/1 7/90] 

Land  clearing  projects  [09/1 7/90] 


173-425-120 
173-^25-130 
173-425-140 
2.2.430  WAC  173-430 
173-430-010 
173-430-020 
173-430-030 
173-430-040 
173-^30-050 
173-430-060 
173-430-070 
173^30-080 

2.2.433  WAC  173-433 
173-433-010 
173-433-020 
173-433-030 
173-433-100 
173-433-110 
173-433-120 
173-433-130 
173-433-150 
173-433-170 
173-433-200 

2.2.434  WAC  173-434 
173-434-010 
173-434-020 
173-434-030 
173-434-050 
173-434-070 
173-434-090 
173-434-100 
173-434-130 
173-434-160 
173-434-170 
173-434-190 
173-434-200 
173-434-210 

2.2.435  WAC  173-^35 
173-435-010 
173-435-015 
173-435-020 
173-435-030 
173-^35-040 
173-435-050 
173-435-060 
173-^35-070 

2.2.440  WAC  173-440 
173-440-010 
173-440-020 
173^40-030 
.  173-440-040 
173-440-100 
173-440-900 

2.2.470  WAC  173-470 
173^70-010 
173-470-020 
173-470-030 
173-470-100 
173-470-160 

2.2.490  WAC  173-490 
173-490-010 
173-490-020 
173-^90-025 
173-490-030 
173-490-040 
173-490-080 
173-^90-090 
173-^90-200 
173-490-201 
173-490-202 
173-490-203 
173-490-204 


Department  of  Natural  Resources  SrrKjke  Management  Plan  [09/1 7/90] 

Notice  of  violafion  [09/17/90] 

Remedies  [09/1 7/90] 

Burning  of  Fiekj  and  Forage  and  Turf  Grasses  Grown  fof  Seed 

Purpose  [09/17/90] 

Definitions  [09/17/90] 

Permits,  conditions,  and  restrictions  [09/1 7/90] 

Mobile  field  burners  [09/17/90] 

Other  approvals  [09/17/90] 

Study  of  alternatives  [09/17/90] 

Fees  [09/17/90] 

Certification  of  alternatives  [09/17/90] 

Solid  Fuel  Burning  Device  Standards 

Purpose  [12/16/87] 

Applicability  [12/16/87] 

Definitions  [09/17/90] 

Emission  performance  standards  [09/1 7/90] 

Opacity  standards  [09/1 7/90] 

Prohibited  fuel  types  [09/17/90] 

General  emission  standards  [09/1 7/90] 

Curtailment  [09/1 7/90] 

Retail  sales  fees  [01/03/89] 

Regulatory  actions  and  penalties  [09/1 7/90] 

Solid  Waste  Incinerator  Facilities 

Purpose  [09/17/90] 

Applicability  [09/17/90] 

Definitions  [09/1 7/90] 

New  source  review  (NSR)  [09/1 7/90] 

Prevention  of  significant  deterioration  (PSD)  [09/17/90] 

Operation  and  maintenance  plan  [09/17/90] 

Requirement  for  BACT  [09/17/90] 

Emission  standards  (09/17/90  except  section  (2)] 

Design  and  operation  [09/1 7/90] 

Monitoring  and  reporting  [09/17/90] 

Changes  in  operation  [09/17/90] 

Emission  inventory  [09/1 7/90] 

Special  studies  [09/1 7/90] 

Emergency  Episode  Plan 

Purpose  [01/03/89] 

Significant  harm  levels  [01/03/89] 

Definitions  [01/03/89] 

Episode  stage  criteria  [01/03/89] 

Source  emission  reduction  plans  [01/03/89] 

Action  procedures  [01/03/89] 

Enforcement  [01/03/89] 

Sampling  sites,  equipment,  and  methods  [01/03/89  except  section  (1)] 

Sensitive  Areas 

Purpose  [09/17/90] 

Applicability  [09/16/87] 

Definitions  [09/1 7/90] 

Sensitive  areas  designated  [09/1 6/87] 

Standards  [09/17/90] 

Appendix  A— Map  [09/16/87] 

Ambient  Air  Quality  Standards  for  Particulate  Matter 

Purpose  [09/16/87] 

Applicability  [09/16/87] 

Definitions  [01/03/89] 

Ambient  air  quality  standards  [01/03/89] 

Reporting  of  data  [09/16/87] 

Emission  Standards  and  Controls  for  Sources  Emitting  Volatile  Organic  Compounds 

Policy  and  purpose  [02/19/91] 

Definitions  [02/19/91] 

General  applicability  [02/19/91] 

Registration  and  reporting  [02/19/91] 

Requirements  [02/19/91] 

Exceptions  and  alternafive  methods  [02/19/91] 

New  source  review  (NSR)  [02/19/91] 

Petroleum  refinery  equipment  leaks  [02/19/91] 

Petroleum  liquid  storage  in  external  floating  roof  tanks  [02/19/91] 

Leaks  from  gasoline  transport  tanks  and  vapor  collection  systems  [02/19/91] 

Perchloroethylene  dry  cleaning  systems  [02/19/91] 

Graphic  arts  systems  [02/19/91] 
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173-490-205 
173-^90-207 
173-190-208 
2.2.490     WAC  173-492 
173-492-010 
173-492-020 
173-492-030 
173-492-060 
173^92-070 
2.3.EFSEC    Energy  Facilities  Site 
2.3.463-39    WAC  463-39 
463-39-010 
463-39-020 
463-39-030 
463-39-040 
463-39-050 
463-39-060 
463-39-080 
463-39-100 
463-39-110 
463-39-120 
463-3&-130 
463-39-135 
463-39-150 
463-39-170 


Surface  coating  of  miscellaneous  metal  parts  and  products  [02/19/91] 

Surface  coating  of  flatwood  paneling  [02/19/91] 

Aerospace  assemtjiy  and  component  coating  operations  [02/19/91] 

Motor  Fuel  Specifications  for  Oxygenated  Gasoline 

Policy  and  purpose  [10/07/92] 

Applicability  [10/07/92] 

Definitions  [10/07/92] 

Labeling  requirements  [10/07/92] 

Control  areas  and  control  periods  [1 0/07/92] 

Evaluation  Council  Regulation    (EFSEC) 

General  Regulations  for  Air  Pollution  Sources 

Purpose  [07/23/79] 

Applicability  [07/23/79] 

Additional  definitions  [07/23/79  except  sections  (4),  (7),  (10),  (24),  (25),  (30),  (35),  and  (36)] 

General  standards  for  maximum  permissible  emissions  [07/23/79  except  introductory  paragraph] 

Minimum  emission  standards  for  combustion  and  incineration  sources  [07/23/79] 

Minimum  emission  standards  for  general  process  sources  [07/23/79] 

Compliance  schedules  [07/23/79] 

Registration  [07/23/79] 

New  source  review  (NSR)  [07/23/79  except  sections  (1),  the  first  two  sentences  of  (3)(b),  (3)(c),  (d),  and  (e)] 

Monitoring  and  special  report  [07/23/79] 

Regulatory  actions  [07/23/79] 

Criminal  penalties  [07/23/79] 

Variance  [07/23/79] 

Conflict  of  interest  [07/23/79] 


Section  3 — Local  Air  Authority  Regulations  [Dates  In  brackets  indicate  local  air  authority  adoption  date] 


3.NW    Northwest  Air  Pollution  Authority  (NWAPA) 


100 
101 
102 
103 
104 
105 
106 
110 
111 
112 
113 
114 
120 
121 
122 
123 
124 
130 
131 
132 
133 
134 
135 
140 
145 
150 
200 

300 
301 
302 
303 
310 
320 
321 
322 
323 
324 
325 
340 
341 


Name  of  Authority  [02/10/93] 

Short  Title  [02/10/93] 

Policy  [02/10/93] 

Duties  and  Powers  [04/14/93] 

Adoption  of  State  and  Federal  Laws  and  Rules  [1 0/1 3/94] 

Separability  [01/08/69] 

Public  Records  [01/08/69] 

Investigation  and  Studies  [01/08/69] 

Interference  or  Obstruction  [02/14/73] 

False  and  Misleading  Oral  Statements  [02/14/73] 

Service  of  Notice  [02/14/73] 

Confidential  Information  [04/14/93] 

Hearings  [04/14/93] 

Orders  [11/15/88] 

Appeals  from  Orders  or  Violations  [1 1/15/88] 

Status  of  Orders  on  Appeal  [1 1/15/88] 

Display  of  Orders  [02/14/73] 

Citations— Notices  [02/14/73] 

Violations— Notices  [04/14/93] 

Criminal  Penalty  [10/13/94] 

Civil  Penalty  [10/13/94] 

Restraining  Orders — Injunction  [02/10/93] 

Additional  Enforcement — Compliance  schedules  [04/14/93] 

Reporting  By  Government  Agencies  [04/14/93] 

Motor  Vehicle  Owner  Responsibility  [02/1 4/73] 

Pollutant  Disclosure — Reporting  by  Air  Contaminant  Sources  [09/08/93] 

Definitions  [10/13/94] 

Control  Procedures 

Notice  of  Construction  When  Required  [10/13/94] 

Information  Required  for  Notice  of  Construction  [10/13/94] 

Issuance  of  Approval  or  Order  [10/13/94] 

Notice  of  Completion — Notice  of  Violation  [08/09/78] 

Approval  to  Operate  Required  [04/14/93] 

Registration  Required  [04/14/93] 

General  Requirements  for  Registration  [04/14/93] 

Exemptions  from  Registration  [10/13/94] 

Classes  of  Registration  [4/14/93] 

Fees  [10/13/94,  except  section  .121] 

Transfer  [04/14/93] 

Report  of  Breakdown  and  Upset  [10/13/94] 

Schedule  Report  of  Shutdown  or  Start-up  [09/08/93] 
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3.  PS 

Puget  Sound  Air  Pollu 

3.PS.1 

Regulation  1 

Section  1 .01 

Section  1 .03 

Section  1 .05 

Section  1 .07 

Section  3.01 

Section  3.05 

Section  3.07 

Section  3.09 

Section  3.11 

Section  3.13 

Section  3.15 

Section  3.17 

Section  3.19 

Section  3.21 

Section  5.02 

Section  5.03 

Section  5.05 

Section  5.07 

Section  5.08 

Section  5.11 

Section  6.03 

Section  6.04 

Section  6.06 

Section  6.07 

Section  6.08 

Section  6.09 

Section  6.10 

Section  8.01 

Section  8.02 

Section  8.03 

Section  8.04 

Section  9.03 

Section  9.04 

Operation  and  Maintenance  [09/08/93] 
Testing  and  Sampling  [02/14/73] 
Monitoring  [02/08/89] 
Instrument  Calibration  [09/08/93]    ' 

Standards 

Ambient  Air  Standards— Fonvard  [04/14/93] 

Suspended  Particulate  Standards  (PM-10)  [04/14/93] 

Sulfur  Oxide  Standards  [04/1 4/93] 

Cartjon  Monoxide  Standards  [04/14/93] 

Nitrogen  Oxide  Standards  [4/14/93] 

Ozone  Standards  [04/14/93] 

Emission  Standards— Forward  [04/14/93] 

Emission  of  Air  Contaminant— Visual  Standards  [10/13/94] 

Motor  Vehicle  Visual  Standard  [04/14/93.  except  section  .5] 

Emission  of  Particulate  Matter  [04/14/93] 

Incinerators— Wood  Waste  Burners  [08/08/78] 

Sulfur  Compounds— HeatA/Veight  Rate  Standard  [04/14/93] 

Sulfur  Compounds— Emission  Standard  [04/14/93] 

Portland  Cement  Plants  [04/14/93] 

Regulated  Activities  and  ProhitHtions 

Incinerator  Buming  [04/14/93] 

Sulfur  Compounds  in  Fuel  [04/1 4/93] 

Particulate  Matter  from  Becoming  Airtxxne  [01/08/69] 

Storage  of  Organic  Liquids  [04/14/93] 

Volatile  Organic  Compound  Control  (VOC)  [10/13/94] 


Article  1— Policy,  short  title,  and  definitions 

Policy  [10/10/73] 
Name  of  agency  [03/13/68] 
Short  title  [03/1-3/68] 
General  definitions  [04/14/94] 

Article  3 — General  provisions 

Duties  and  powers  of  the  control  officer  [02/10/94] 

Investigation  by  control  officer  [02/10/94] 

Compliance  tests  [02/10/94] 

Violations— notice  [08/08/91] 

Civil  Penalties  [09/08/94] 

Criminal  Penalties  [08/08/91] 

Additional  Enforcement  [08/08/91] 

Appeal  of  Orders  [08/08/91] 

Confidential  Information  [08/08/91] 

Separability  [08/08/91] 

Article  5 — Regisb'ation 

Definition  and  Components  of  Registration  Program  [12/09/82] 

Registration  Required  [02/10/94] 

General  Requirements  for  Registration  [08/09/90] 

Registration  and  Operating  Permit  Fees  [09/08/94] 

Shut  Down  Sources  [11/12/87] 

Registo-ation  of  Oxygenated  Gasoline  Blenders  [10/14/93] 

Article  6 — New  Source  Review 

Notice  of  constaiction  [11/19/92] 

Notice  of  construction  review  fees  [10/28/93] 

Public  notice  [04/14/94] 

Order  of  approval — order  to  prevent  construction  (04/14/94) 

Emission  reduction  credit  tanking  [1 1/19/92] 

Notice  of  completion  [04/14/94] 

Work  done  without  an  approval  [07/08/93] 

Article  8— Outdoor  fires 

Policy  [04/09/92] 

Outdoor  fires— prohibited  types  [05/13/93] 
Outdoor  fires— prohibited  areas  [04/14/94] 
General  conditions  [04/14/94] 

Article  9 — Emission  standards 

Emission  of  air  contaminant:  visual  standard  [09/08/94] 
Deposition  of  particulate  matter  [06/09/83] 
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Section  9.05 

Section  9.07 

Section  9.08 

Section  9.09 

Section  9.11 

Section  9.13 

Section  9.15 

Section  9.16 

Section  9.20 

Section  11.01 

Section  1 1 .02 

Section  12.01 

Section  12.02 

Section  12.03 

Section  12.04 

Section  13.01 

Section  13.03 

Section  13.04 

Section  13.05 

3.  PS.2— Regulation  11 

Section  1 .01 

Section  1 .02 

Section  1.03 

Section  1 .04 

Section  1 .05 

Section  2.03 

Section  2.04 

Section  2.05 

Section  2.06 

Section  2.07 

Section  2.08 

Section  2.09 

Section  3.01 

Section  3.03 

Section  3.04 

Section  3.05 

Section  3.07 

Section  3.08 

Section  3.09 

Section  3.11 

3.PS.3 — Regulation  III 

Section  1.01 

Section  1 .02 

Section  1.03 

Section  1.05 

Section  1.07 

Section  1 .08 

Section  1.11 

Section  2.01 

Section  2.05 

Section    Chromic  acid 

3.01        plating  and 

anodizing  [12/ 

09/93) 

Section  3.03 

Section  3.05 

Section  3.07 

Refuse  burning  [12/09/93] 

Sulfur  dioxide  emission  standard  [04/14/94]  *• 

Fuel  oil  standards  [04/14/94] 

Particulate  matter  emission  standards  [02/10/94] 

Emission  of  air  contaminant:  detriment  to  person  or  property  [06/09/83] 

Emission  of  air  contaminant:  concealment  and  masking  restricted  [06/09/88] 

Fugitive  dust:  emission  standard  [08/10/89] 

Spray  coating  operations  [06/13/91] 

Maintenance  of  equipment  [06/09/88] 

Article  1 1— Ambient  air  quality  standards  and  control  measures  required 


Air  quality  control  standards  [04/14/94] 
Ambient  air  monitoring  [04/1 4/94] 

Article  1 2 — Standards  of  performance  for  continuous  emission  monitoring  systems 

Introduction  [08/10/89] 

Continuous  emission  monitoring  requirements  [08/10/89] 

Quality  assurance  requirements  [08/10/89] 

Record  keeping  and  reporting  requirements  [08/1 0/89] 

Article  1 3 — Solid  fuel  burning  device  standards 

Policy  and  purpose  [09/26/91] 
Opacity  standards  [10/11  /90] 
Prohibited  fuel  types  [09/26/91] 
Curtailment  [09/26/91] 

Article  1 — Purpose,  policy,  short  title,  and  definitions 

Purpose  [03/13/80] 
Policy  [06/13/91] 
Short  title  [12/11/80] 
General  definitions  [12/11/80] 
Special  definitions  [02/10/94] 

Article  2 — Gasoline  marketing  emission  standards 

Petroleum  refineries  [06/13/91] 

Volatile  organic  compound  storage  tanks  [06/13/91] 

Gasoline  loading  terminals  [12/09/93] 

Bulk  gasoline  plants  [06/13/91] 

Gasoline  stations  [02/10/94] 

Leaks  from  gasoline  transport  tanks  and  vapor  recovery  system  [06/13/91] 

Oxygenated  gasoline  [05/12/94] 

Article  3 — Miscellaneous  volatile  organic  compound  emission  standards 

Cutback  asphalt  paving  [06/13/91] 

Can  and  paper  coating  operations  (02/10/94) 

Motor  vehicle  and  mobile  equipment  coating  operations  [12/09/93] 

Graphic  arts  systems  [12/09/93] 

Petroleum  solvent  dry  cleaning  systems  [02/11/82] 

Polyester,  vinylester,  gelcoat,  and  resin  operations  [12/09/93] 

Aerospace  component  coating  operations  [12/09/93] 

Coatings  and  ink  manufacturing  [12/09/93] 

Article  1 — General  requirements 

Policy  [02/11/93] 

Short  title  [01/09/92] 

Area  sources  of  toxic  air  contaminants  [08/09/90] 

Purpose  and  approach  [08/09/90] 

General  definitions  (01/09/92) 

Special  definitions  [07/08/93] 

Reporting  requirements  [08/09/90) 

Article  2 — Review  of  toxic  air  contaminant  sources 

Applicability  [04/14/94) 

Registered  sources  of  toxic  air  contaminants  [04/1 4/94] 

Article  3 — Source-specific  emission  Standards 


Perchloroethylene  dry  cleaners  [01/09/92] 

Solvent  metal  cleaners  [08/09/90] 

Ethylene  oxide  sterilizers  and  aerators  [01/09/92] 


Article  4 — /Asbestos  control  standard 

Section  4.01  Application  requirements  and  fees  [07/08/93] 

Section  4.02  Procedures  for  ast)estos  emission  control  [07/08/93] 

Section  4.03  Disposal  of  asbestos-containing  waste  material  [02/1 1/93) 

Appendix  A— Acceptable  source  impact  level  [10/14/94] 

3.SC  Spokane  County  Air  Pollution  Control  Authority  (SCAPCA) 
3.SC.2  Regulation  II 

Article  IV — Emission  prohibited 
Section  4.01  Partrculate  emissions— grain  loading  restrictions  (01/06/75) 


DSection  4— Regional  Air  Quality  Plans  [Dates  in  brackets  indicate  EPA  approval  date] 


4.1  Olympic-Northwest  Washington  Intrastate 


4.1.2 
4.1.2.PM 
4.1.2.PM.1 
4.1.2.TSP 
4.1.2.TSP.1 
4.2    Puget  Sound  Intrastate 
4.2.2 
4.2.2.CO 
4.2.2.C0.1 
4.2.2.C0.2 
4.2.2.C0.3 
4.2.2.0Z 
4.2.2.0Z.1 
4.2.2.PM 
4.2.2.  PM.1 
4.2.2.PM.2 
4.22.PM.3 
4.2.3 


Attainnnent  Plans 
Particulate  Matter  (PMio)  ' 
Thurston  County  PMm  [07/27/93] 
Total  Suspended  Particulates  (TSP) 
Longview  TSP  (06/05/80) 

Attainment  Plans 

Cartxjn  Monoxide  (CO) 

Seattle  CO  [02/28/83] 

Tacoma  CO  [07/16/84] 

Puget  Sound  CO  section  5.2  [01/22/93] 

Ozone  (O3) 

Seattle-Tacoma  O3  (02/28/83) 

Particulate  Matter  (PM,o) 

Kent  PMio  (07/27/93) 

Seattle  PM,o  (conditional  approval  08/22/94) 

Tacoma  PM,o  [conditional  approval  12/12/94) 

Lead  Implementation  Plan  [04/01/85] 


4.3    Southwest  Washington  Interstate 

4.3.2  Attainment  Plans 

4.3.2.CO  Carton  Monoxide  (CO) 

4.3.2.C0.1  Vancouver  CO  (12/30/94) 

4.3.2.0Z  Ozone  (O3) 

4.3.2.0Z.1  Vancouver  03  [1 1/14/94) 

4.3.2.TSP  Total  Suspended  Partculates  (TSP) 

4.3.2.TSP.1  Vancouver  TSP  (09/14/81) 

4.5  Eastern  Washington  Interstate 

4.5.2  Attainment  Plans 

4.5.2.CO  Cartxjn  Monoxide  (CO) 

4.5.2.C0.1  Spokane  CO  (03/22/82) 

4.5.2.C0.1  a  Spokane  CO  section  5.2  (01/22/93) 

4.5.2.TSP  Total  Suspended  Partculates  (TSP) 

4.5.2.TSP.1  Spokane  TSP  [09/14/81] 

4.6  South  Central  Washington  Intrastate 

4.6.2  Attainment  Plans 

4.6.2.CO  Cartxjn  Monoxide  (CO) 

4.6.2.C0.1  Yakima  CO  (09/14/81) 
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[FR  Doc  95-15956  Filed  6-28-95:  8:45  am] 

BILLING  CODE  6S60-60-P 

40  CFR  Part  52 
[OH87-1-7075a;  FRL-5227-1] 

Determination  of  Attainment  of  the 
Ozone  Standard  by  the  Cleveland, 
Toledo.  Dayton  and  the  Cincinnati- 
Hamilton  Interstate  Ozone 
Nonattainment  Areas  and 
Determination  Regarding  Applicability 
of  Certain  Reasonable  Further 
Progress  and  Attainment 
Demonstration  Requirements;  Ohio 

AGENCY:  United  States  Environmental 
Protection  Agency  (USEPA). 
ACTION:  Direct  final  rule. 

SUMMARY:  The  USEPA  is  determining, 
through  direct  final  procedure,  that  the 
Cleveland  ozone  nonattainment  area 
(which  includes  the  Counties  of 
Ashtabula,  Cuyahoga,  Geauga.  Lake. 
Lorain.  Medina,  Portage  and  Summit); 
Toledo  (which  includes  the  Counties  of 
Lucas  and  Wood);  Dayton  (which 
includes  the  Counties  of  Clark,  Greene, 
Miami,  and  Montgomery);  and  the  Ohio 
portion  of  the  Cincinnati-Hamilton 
Interstate  (which  includes  the  Counties 
of  Butler,  Clermont.  Hamilton  and 
Warren)  ozone  nonattainment  areas 
have  attained  the  National  Ambient  Air 
Quality  Standard  (NAAQS)  for  ozone. 
This  determination  is  based  upon  three 
years  of  complete,  quality-assured, 
ambient  air  monitoring  data  for  the  1992 
to  1994  ozone  seasons  that  demonstrate 
that  the  ozone  NAAQS  has  been 
attained  in  each  of  these  areas.  On  the 
basis  of  this  determination.  USEPA  is 


also  determining  that  certain 
reasonable-further-progress  (RFP)  and 
attainment  demonstration  requirements, 
along  with  certain  other  related 
requirements,  of  Part  D  of  Title  1  of  the 
Clean  Air  Act  are  not  applicable  to  the 
Cleveland.  Toledo,  Dayton  and 
Cincinnati  areas  for  so  long  as  these 
areas  continue  to  attain  the  ozone 
NAAQS.  In  the  proposed  rules  section 
of  this  Federal  Register,  USEPA  is 
proposing  these  determinations  and 
soliciting  public  comment  on  them.  If 
adverse  comments  are  received  on  this 
direct  final  rule,  USEPA  will  withdraw 
this  final  rule  and  address  these 
comments  in  a  final  rule  on  the  related 
proposed  rule  which  is  being  published 
in  the  proposed  rules  section  of  this 
Federal  Register. 

DATES:  This  action  will  be  effective  on 
August  14,  1995  unless  notice  is 
received  by  July  31,  1995  that  any 
person  wishes  to  submit  adverse  or 
critical  comments.  If  the  effective  date  is 
delayed,  timely  notice  will  be  published 
in  the  Federal  Register. 

ADDRESSES:  A  copy  of  the  air  quality 
data  and  USEPA's  analysis  are  available 
for  inspection  at  the  following  location 
(it  is  recommended  that  you  contact 
Richard  Schleyer  at  (312)  353-5089 
before  visiting  the  Region  5  office): 
United  States  Environmental  Protection 
Agency,  Region  5,  Air  Enforcement 
Branch,  Air  and  Radiation  Division,  77 
West  Jackson  Boulevard,  Chicago. 
Illinois,  60604. 

Written  comments  can  be  mailed  to: 
William  MacDowell,  Chief,  Regulation 
Development  Section,  Air  Enforcenient 
Branch  (AE-17J),  U.S.  Environmental 
Protection  Agency,  Region  5,  71  West 


Jackson  Boulevard,  Chicago.  Illinois 
60604. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Schleyer.  Regulation 
Development  Section,  Air  Enforcement 
Branch  (AE-17J),  Region  5,  United 
States  Environmental  Protection 
Agency,  77  West  Jackson  Boulevard, 
Chicago,  Illinois,  60604.  (312)  353- 
5089. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Subpart  2  of  Part  D  of  Title  I  of  the 
Clean  Air  Act  (Act)  contains  various  air 
quality  planning  and  state 
implementation  plan  (SIP)  submission 
requirements  for  ozone  nonattainment 
areas.  The  USEPA  believes  it  is 
reasonable  to  interpret  provisions 
regarding  RFP  and  attainment 
demonstrations,  along  with  certain  other 
related  provisions,  so  as  not  to  require 
SIP  submissions  if  an  ozone 
nonattainment  area  subject  to  those 
requirements  is  monitoring  attainment 
of  the  ozone  standard  (i.e.,  attairunent  of 
the  NAAQS  demonstrated  with  three 
consecutive  years  of  complete,  quality- 
assured,  air  quality  monitoring  data).  As 
described  below.  USEPA  has  previously 
interpreted  the  general  provisions  of 
subpart  1  of  part  D  of  Title  I  (Sections 
171  and  172)  so  as  not  to  require  the 
submission  of  SIP  revisions  concerning 
RFP,  attainment  demonstrations,  or 
contingency  measures.  As  explained  in 
a  memorandum  from  John  S.  Seitz. 
Director.  Office  of  Air  Quality  Planning 
and  Standards,  entitled  "Reasonable 
Further  Progress.  Attainment 
Demonstration,  and  Related 
Requirements  for  Ozone  Nonattainment 


Areas  Meeting  the  Ozone  National 
Ambient  Air  Quality  Standard,"  dated 
May  10,  1995.  USEPA  believes  it  is 
appropriate  to  interpret  the  more 
specific  RFP,  attainment  demonstration 
and  related  provisions  of  subpart  2  in 
the  same  manner. 

First,  with  respect  to  RFP.  Section 
171(1)  of  the  Act  states  that,  for 
purposes  of  part  D  of  Title  I.  RFP 
"means  such  annual  incremental 
reductions  in  emissions  of  the  relevant 
air  pollutant  as  are  required  by  this  part 
or  may  reasonably  be  required  by  the 
Administrator  for  the  purpose  of 
ensuring  attainment  of  the  applicable 
NAAQS  by  the  applicable  date."  Thus, 
whether  dealing  with  the  general  RFP 
requirement  of  Section  172(c)(2).  or  the 
more  specific  RFP  requirements  of 
subpart  2  for  classified  ozone 
nonattainment  areas  (such  as  the  15 
percent  plan  requirement  of  section 
182(b)(1)).  the  stated  purpose  of  RFP  is 
to  ensure  attairunent  by  the  applicable 
attainment  date.'  If  an  area  has  in  fact 
attained  the  standard,  the  stated 
purpose  of  the  RFP  requirement  will 
have  already  been  fulfilled  and  USEPA 
does  not  believe  that  the  area  need 
submit  revisions  providing  for  the 
further  emission  reductions  described  in 
the  RFP  provisions  of  Section  182(b)(1). 

The  USEPA  notes  that  it  took  this 
view  with  respect  to  the  general  RFP 
requirement  of  Section  172(c)(2)  in  the 
General  Preamble  for  the  Interpretation 
of  Title  I  of  the  Clean  Air  Act 
Amendments  of  1990  (57  FR  13498 
(April  16. 1992)),  and  it  is  now 
extending  that  interpretation  to  the 
specific  provisions  of  subpart  2.  In  the 
General  Preamble,  USEPA  stated,  in  the 
context  of  a  discussion  of  the 
requirements  appUcable  to  the 
evaluation  of  requests  to  redesignate 
nonattainment  areas  to  attainment,  that 
the  "requirements  for  RFP  will  not 
apply  in  evaluating  a  request  for 
redesignation  to  attainment  since,  at  a 
minimiam.  the  air  quality  data  for  the 
area  must  show  that  the  area  has  ahready 
attained.  Showring  that  the  State  will 
make  RFP  towards  attainment  virill, 
therefore,  have  no  meaning  at  that 
point."  (57  FR  at  13564)2 


1  USEPA  notes  that  paragraph  (1)  of  subsection 
182(b)  is  entitled  "PLAN  PROVISIONS  FOR 
REASONABLE  FURTHER  PROGRESS"  and  that 
subparagraph  (B)  of  paragraph  182(c)(2)  is  entitled 
"REASONABLE  FURTHER  PROGRESS 
DEMONSTRATION,"  thereby  making  it  clear  that 
both  the  15  percent  plan  requirement  of  section 
182(b)(1)  and  the  3  percent  per  year  requirement  of 
section  182(c)(2)  are  specific  varieties  of  RFP 
requirements. 

2  See  also  "Procedures  for  Processing  Requests  to 
Redesignate  Areas  to  Attainment,"  from  John 
Calcagni,  Director,  Air  Quality  Management 
Division,  to  Regional  Air  Division  Directors, 


Second,  with  respect  to  the 
attainment  demonstration  requirements 
of  Section  182(b)(1),  an  analogous 
rationale  leads  to  the  same  result. 
Section  182(b)(1)  requires  that  the  plan 
provide  for  "such  specific  aiuiual 
reductions  in  emissions  *   *   *  as 
necessary  to  attain  the  national  primary 
ambient  air  quality  standard  by  the 
attainment  date  apphcable  under  this 
Act."  As  with  the  RFP  requirements,  if 
an  area  has  in  fact  monitored  attainment 
of  the  standard,  USEPA  believes  there  is 
no  need  for  an  area  to  make  a  further 
submission  containing  additional 
measures  to  achieve  attairunent.  This  is 
also  consistent  with  the  interpretation  of 
certain  Section  172(c)  requirements 
provided  by  USEPA  in  the  General 
Preamble  to  Title  I.  As  USEPA  stated  in 
the  Preamble,  no  other  measures  to 
provide  for  attainment  would  be  needed 
by  areas  seeking  redesignation  to 
attainment  since  "attainment  will  have 
been  reached."  (57  FR  at  13564;  see  also 
September  1992  Calcagni  memorandum 
at  page  6)  Upon  attainment  of  the 
NAAQS.  the  focus  of  state  planning 
efforts  shifts  to  the  maintenance  of  the 
NAAQS  and  the  development  of  a 
maintenance  plan  under  Section  175 A. 

Similar  reasoning  applies  to  other 
related  provisions  of  subpart  2.  The  first 
of  these  are  the  contingency  measure 
requirements  of  Section  172(c)(9)  of  the 
Act.  The  USEPA  has  previously 
interpreted  the  contingency  measure 
requirement  of  Section  172(c)(9)  as  no 
longer  being  applicable  once  an  area  has 
attained  the  standard  since  those 
"contingency  measures  are  directed  at 
ensuring  RFP  and  attainment  by  the 
applicable  date."  (57  FR  at  13564;  see 
also  September  1992  Calca^ 
memorandum  at  page  6) 

The  USEPA  emphasizes  that  the  lack 
of  a  requirement  to  submit  the  SIP 
revisions  discussed  above  exists  only  for 
as  long  as  an  area  designated 
nonattainment  continues  to  attain  the 
standard.  If  USEPA  subsequently 
determines  that  such  an  area  has 
violated  the  NAAQS,  the  basis  for  the 
determination  that  the  area  need  not 
make  the  pertinent  SIP  revisions  would 
no  longer  exist.  The  USEPA  would 
nodfy  the  State  of  that  determination 
and  would  also  provide  notice  to  the 
public  in  the  Federal  Register.  Such  a 
determination  would  mean  that  the  area 
would  have  to  address  the  pertinent  SIP 
requirements  within  a  reasonable 
amoimt  of  time,  which  USEPA  would 


September  4,  1992,  at  page  6  (stating  that  the 
"requirements  for  reasonable  further  progress  •  *  • 
will  not  apply  for  redesignalions  because  they  only 
have  meaning  for  areas  not  attaining  the  standard") 
(hereinafter  referred  to  as  "September  1992 
Calcagni  memorandum"). 


establish  taking  into  account  the 
individual  circumstances  surrounding 
the  particular  SIP  submissions  at  issue. 
Thus,  a  determination  that  an  area  need 
not  submit  one  of  the  SIP  submittals 
amounts  to  no  more  than  a  suspension 
of  the  requirement  for  so  long  as  the 
area  continues  to  attain  the  standard. 

The  State  must  continue  to  operate  an 
appropriate  air  quaUty  monitoring 
network,  in  accordance  with  40  CFR 
Part  58,  to  verify  the  attainment  status 
of  the  area.  The  air  quafity  data  reUed 
upon  to  determine  that  the  area  is 
attaining  the  ozone  standard  must  be 
consistent  with  40  CFR  Part  58 
requirements  and  other  relevant  USEPA 
guidance  and  recorded  in  USEPA's — 
Aerometric  Information  Retrieval 
System  (AIRS). 

These  determinations  that  are  being 
made  with  this  Federal  Register  notice 
are  not  equivalent  to  the  redesignation 
of  the  area  to  attainment.  Attainment  of 
the  ozone  NAAQS  is  only  one  of  the 
criteria  set  forth  in  section  107(d)(3)(E) 
that  must  be  satisfied  for  an  area  to  be 
redesignated  to  attauunent.  To  be 
redesignated  the  state  must  submit  and 
receive  full  approval  of  a  redesignation 
request  for  the  area  that  satisfies  all  of 
the  criteria  of  that  section,  including  the 
requirement  of  a  demonstration  that  the 
improvement  in  the  area's  air  quaUty  is 
due  to  permanent  and  enforceable 
reductions  and  the  requirements  that 
the  area  have  a  fully  approved  SIP 
meeting  all  of  the  applicable 
requirements  under  section  110  and  Part 
D  and  a  fully  approved  maintenance 
plan.  Please  note  that  redesignation 
requests  have  been  submitted  for  the 
Cleveland,  Toledo.  Dayton  and 
Cincinnati  areas.  These  redesignation 
requests  are  being  evaluated  in  separate 
rulemaking  actions. 

Furthermore,  the  determinations 
made  in  this  notice  do  not  shield  an 
area  from  future  USEPA  action  to 
require  emissions  reductions  from 
sources  in  the  area  where  there  is 
evidence,  such  as  photochemical  grid 
modeling,  showing  that  emissions  from 
sources  in  the  area  contribute 
significantly  to  nonattainment  in.  or 
interfere  with  maintenance  by,  any 
other  States  with  respect  to  the  NAAQS 
(see  section  110(a)(2)(D)).  The  USEPA 
has  authority  imder  sections 
110(a)(2)(A)  and  110(a)(2)(D)  of  the  Act 
to  require  such  emission  reductions  if 
necessary  and  appropriate  to  deal  with 
transport  situations. 

Analysis  of  Air  Quality  Data 

The  USEPA  has  reviewed  the  ambient 
air  monitoring  data  for  ozone  (consistent 
with  the  requirements  contained  in  40 
CFR  Part  58  and  recorded  in  AIRS)  for 
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the  Cleveland,  Toledo.  Dayton,  and 
Cincinnati  ozone  nonattainment  areas  in 
the  State  of  Ohio  from  the  1992  through 
1994  ozone  seasons.'  The  following 
ozone  exceedances  were  recorded  for 
the  period  from  1992  to  1994  (the 
average  number  of  expected 
exceedances  for  this  three  year  period 
are  also  presented): 

Cleveland:  Medina  County.  6364 
Deerview  Lane  (1994)  -  0.127  ppm; 
average  expected  exceedances:  0.5 
(based  only  on  two  years  of  monitoring 
data).  Cuyahoga  County,  891  E.  152  St. 
(1993)  -  0.126  ppm,  (1994)  0.127  ppm 
and  0.125  ppm;  average  expected 
exceedances:  1.0. 

Cincinnati-Hamilton  Interstate  Area: 
Ohio  Portion:  Butler  County,  Schuler 
and  Bend  (1993)  -  0.131  ppm;  average 
expected  exceedances:  0.3.  Hook  Field 
Municipal  (1993)  -  0.138  ppm;  average 
expected  exceedances:  0.3.  Clermont 
County.  389  Main  St.  (1994)  -  0.128 
ppm;  average  expected  exceedances; 
0.3.  Warren  County,  Southeast  St.  (1994) 
-  0.139  ppm  and  0.128  ppm;  average 
expected  exceedances:  0.7. 

Kentucky  Portion:  Campbell  County. 
9th  and  Maple  (1993)  -  0.126  ppm; 
average  expected  exceedances:  0.3. 

Toledo:  Lucas  County,  306  N. 
Yondota  (1993)  0.126  ppm,  (1994)  0.142 
ppm;  average  expected  exceedances: 
0.7.  Friendship  Park  (1993)  0.126  ppm; 
average  expected  exceedances:  0.3. 

Dayton:  Clark  County.  5171  Urbana 
Road  (1994)  0.125  ppm;  average 
expected  exceedances:  0.5.  Montgomery 
County.  2100  Timberlane  (1993)  0.125 
ppm;  average  expected  exceedances: 
0.3. 

On  the  basis  of  this  review,  USEPA 
has  concluded  that  these  areas  have 
attained  the  ozone  standard  during  the 
1992-94  period  and  continues  to  attain 
the  standard  at  this  time. 

15%  Plan/Attainment  Demonstration 
Submittal  Status 

On  March  14. 1994,  the  State  of  Ohio 
submitted  revisions  to  the  ozone  portion 
of  the  Ohio  SIP  which  included  fifteen 
percent  rate  of  progress  plans  for  the 
Toledo,  Dayton.  Cleveland  and 
Cincinnati  ozone  nonattainment  areas. 
These  fifteen  percent  plans  were 
deemed  complete  by  USEPA  on  August 
8, 1994.  Also  included  in  this  SIP 
revision  were  attainment 
demonstrations  for  the  Toledo,  Dayton 


and  Cleveland  ozone  nonattainment 
areas.  These  attainment  demonstrations 
were  deemed  complete  on  September 
14.  1994.  Upon  the  effective  date  of  this 
determination,  the  State  may  withdraw 
these  SIP  revisions. 

If  Ohio  withdraws  the  submitted  15 
percent  plan  or  attainment 
demonstration  for  Cleveland  and 
Cincinnati  areas  through  the  submission 
of  a  letter  from  the  Governor  or  his  or 
her  designee,  the  motor  vehicle 
emissions  budget  test  would  no  longer 
apply  for  conformity  purposes  in  that 
area  *.  The  build/no-build  and  less  than- 
1990  test  would  apply  until  a 
maintenance  plan  is  approved.  This  is 
because  the  area  would  not  be  subject  to 
the  15  percent  and  attainment 
demonstration  requirements  of  section 
182(b)(1)  for  so  long  as  the  area 
continues  to  attain  the  standard.  If  the 
submitted  SIP  is  not  withdrawn,  the 
budget  in  that  submission  will  continue  ^ 
to  apply  for  conformity  purposes. 

However,  areas  that  are  already 
demonstrating  conformity  to  a 
submitted  maintenance  plan  pursuant  to 
section  51.448(i)  (Toledo  and  Dayton) 
may  continue  to  do  so.  or  may  elect  to 
withdraw  the  applicability  of  the 
submitted  maintenance  plan  budget  for 
conformity  purposes  until  the 
maintenance  plan  is  approved.  If  the 
applicability  of  the  submitted 
maintenance  plan  budget  is  withdrawn 
for  conformity  purposes,  the  build/no- 
build  and  less-than  1990  tests  will  apply 
until  the  maintenance  plan  is  approved. 

Conclusion  k 

The  USEPA  has  determined  that  the 
Cleveland  (which  includes  the  Counties 
of  Ashtabula.  Cuyahoga.  Geauga.  Lake. 
Lorain.  Medina,  Portage  and  Summit); 
Toledo  (which  includes  the  Counties  of 
Lucas  and  Wood);  Dayton  (which 
includes  the  counties  of  Clark,  Greene, 
Miami  and  Montgomery);  and  the  Ohio 
portion  of  the  Cincinnati-Hamilton 
interstate  (which  includes  the  Counties 
of  Butler,  Clermont,  Hamilton  and 
Warren)  ozone  nonattainment  areas 
have  attained  the  ozone  standard  and 


*  The  Cincinnati-Hamilton  Interstate  Area 
includes  the  following  counties  in  Ohio:  Butler. 
Clermont.  Hamilton  and  Warren:  and  the  following 
counties  in  Kentucky:  Boon^,  Campbell  and 
Kenton.  If  a  violation  were  monitored  in  the 
Kentucky  portion  of  the  interstate  area  (or  the  Ohio 
portion  of  the  Interstate  area)  these  nonattainment 
area  provisions  would  then  be  applicable. 


■*  For  Toledo  and  Dayton,  the  Ohio  Department 
of  Transportation  and  metropolitan  planning' 
organizations  demonstrated  conformity  to  the  IS 
percent  plan  and  attainment  demonstration  motor 
vehicle  emissions  budgets  for  illustrative  purposes 
in  1994.  The  USEPA  provided  written  guidance  to 
the  Ohio  Department  of  Transportation  and  the 
Ohio  Environmental  Protection  Agency  that  the 
submitted  maintenance  plans  for  Toledo  and 
Dayton  were  to  be  used  in  lieu  of  the  15  percent 
plans  and  attainment  demonstrations  in  letters 
dated  July  1. 1994.  and  May  9.  1995.  Ohio  may 
withdraw  the  IS  percent  plan  and  attainment 
demonstrations  submitted  for  the  Dayton  and 
Toledo  areas.  This  will  not  affect  USEPA's 
interpretation  of  the  applicability  of  these  SIPs  for 
conformity  purposes. 


continue  to  attain  the  standard  at  this 
time. 

As  a  consequence  of  this 
determination  that  the  Cleveland. 
Toledo.  Dayton  and  Cincinnati  ozone 
nonattainment  areas  have  attained  the 
ozone  standard,  the  requirements  of 
section  182(b)(1)  concerning  the 
submission  of  the  15  percent  plan  and 
ozone  attainment  demonstration  and  the 
requirements  of  section  172(c)(9) 
concerning  contingency  measures  will 
not  be  applicable  to  the  area  so  long  as 
the  area  does  not  violate  the  ozone 
standard. 

It  should  be  emphasized  that  these 
determinations  are  contingent  upon  the 
continued  monitoring  and  continued 
attainment  and  maintenance  of  the 
ozone  NAAQS  in  the  affected  area.  If  a 
violation  of  the  ozone  NAAQS  is 
monitored  in  the  Cleveland.  Toledo. 
Dayton  and  Cincinnati  ozone 
nonattainment  areas  (consistent  with 
the  requirements  contained  in  40  CFR 
part  58  and  recorded  in  AIRS).  USEPA 
will  provide  notice  to  the  public  in  the 
Federal  Register.  Such  a  violation 
would  mean  that  the  area(s)  would 
thereafter  have  to  address  the 
requirements  of  section  182(b)(1)  and 
172(c)(9)  since  the  basis  for  the 
determination  that  they  do  not  apply 
would  no  longer  exist. 

Nothing  in  this  action  shall  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  a  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  State  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

This  action  will  become  effective  on 
August  14. 1995.  However,  if  USEPA 
receives  adverse  comments  by  July  31. 
1995,  then  USEPA  will  publish  a 
document  that  withdraws  the  action, 
and  will  address  those  comments  in  the 
final  rule  on  the  requested  redesignation 
and  SIP  revision  which  has  been 
proposed  for  approval  in  the  proposed 
rules  section  of  this  Federal  Register. 

This  action  has  been  classified  as  a 
Table  3  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19.  1989  (54  FR  2214-2225).  as 
revised  by  an  October  4,  1993 
memorandum  from  Michael  H.  Shapiro, 
Acting  Assistant  Administrator  for  Air 
and  Radiation.  The  Office  of 
Management  and  Budget  exempted  this 
regulatory  action  from  Executive  Order 
12866  review. 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  USEPA  must 


prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities  (5  U.S.C.  603 
and  604).  Alternatively,  USEPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000.  Today's 
determination  does  not  create  any  new 
requirements,  but  allows  suspension  of 
the  indicated  requirements.  Therefore, 
because  the  approval  does  not  impose 
any  new  requirements,  I  certify  that  it 
does  not  have  a  significant  impact  on 
any  small  entities  affected.  Moreover, 
due  to  the  nature  of  the  Federal-State 
relationship  under  the  Act.  preparation 
of  a  regulatory  flexibility  analysis  would 
constitute  federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  Act  forbids  USEPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  USEPA, 
427  U.S.  246.  256-66  (S.Ct.  1976);  42 
U.S.C.  7410(a)(2). 

Under  Sections  202.  203  and  205  of 
the  Unfunded  Mandates  Reform  Act  of 
1995  ("Unfunded  Mandates  Act"), 
signed  into  law  on  March  22, 1995. 
USEPA  must  undertake  various  actions 
in  association  with  proposed  or  final 
rules  that  include  a  Federal  mandate 
that  may  result  in  estimated  costs  of 
$100  million  or  more  to  the  private 
sector,  or  to  State,  local,  or  tribal 
governments  in  the  aggregate. 

The  USEPA's  final  action  does  not 
impose  any  Federal  intergovernmental 
mandate,  as  defined  in  section  101  of 
the  Unfunded  Mandates  Act,  upon  the 
State.  No  additional  costs  to  State,  local, 
or  tribal  governments,  or  to  the  private 
sector,  result  from  this  action,  which 
suspends  the  indicated  requirements. 
Thus.  USEPA  has  determined  that  this 
final  action  does  not  include  a  mandate 
that  may  result  in  estimated  costs  of 
$100  million  or  more  to  either  State, 
local,  or  tribal  governments  in  the 
aggregate,  or  to  the  private  sector. 

Under  Section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  August  14,  1995.' 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  Section 
307(b)(2)). 


List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control. 
Intergovernmental  relations.  Nitrogen 
oxides.  Ozone.  Reporting  and 
recordkeeping  requirements.  Volatile 
organic  compounds. 

Dated:  )une  14,  1995. 
David  A.  Kee. 

Acting  Regional  Administrator. 

Part  52.  chapter  1.  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  KK— Ohio 

2.  Section  52.1885  is  amended  by 
adding  new  paragraph  (w)  to  read  as 
follows: 

§  52.1885    Control  Strategy:  Ozone. 

***** 

(w)  Determination— USEPA  is 
determining  that,  as  of  May  31,  1995, 
the  Cleveland  (which  includes  the 
Counties  of  Ashtabula,  Cuyahoga. 
Geauga,  Lake,  Lorain,  Medina,  Portage 
and  Summit);  Toledo  (which  includes 
the  Counties  of  Lucas  and  Wood); 
Dayton  (which  includes  the  Counties  of 
Clark.  Greene,  Miami  and  Montgomery); 
and  the  Ohio  portion  of  the  Cincinnati- 
Hamilton  Interstate  (which  includes  the 
Counties  of  Butler,  Clermont,  Hamilton 
and  Warren)  ozone  nonattainment  areas 
have  attained  the  ozone  standard  and 
that  the  reasonable  further  progress  and 
attainment  demonstration  requirements 
of  Section  182(b)(1)  and  related 
requirements  of  Section  172(c)(9)  of  the 
Clean  Air  Act  do  not  apply  to  the  area 
for  so  long  as  the  area  does  not  monitor 
any  violations  of  the  ozone  standard.  If 
a  violation  of  the  ozone  NAAQS  is 
monitored  in  the  Cleveland,  Toledo, 
Dayton  or  Cincinnati-Hamilton 
Interstate  (ambient  air  monitoring  data 
shall  be  reviewed  for  all  monitors 
located  in  the  interstate  nonattainment 
area  which  includes  the  State  of 
Kentucky  Counties  of  Boone,  Campbell, 
and  Kenton)  ozone  nonattainment 
area(s),  this  determination(s)  shall  no 
longer  apply. 
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40  CFR  Part  52 
[UT20-3-6773a;  FRL-5212-41 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  Utah; 
1990  Base  Year  Carbon  Monoxide 
Emission  Inventories  for  Utah 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  EPA  is  approving  the  1990 
base  year  carbon  monoxide  (CO) 
emission  inventories  for  Ogden  City. 
Sah  Lake  City,  and  Utah  County  (which 
includes  Provo-Orem)  that  were 
submitted  by  the  State  to  satisfy  certain 
requirements  of  the  Clean  Air  Act 
(CAA),  as  amended  in  1990. 
DATES:  This  final  rule  will  be  effective 
August  28.  1995.  unless  adverse  or 
critical  comments  are  received  by  July 
31,  1995.  If  the  effective  date  is  delayed, 
timely  notice  will  be  published  in  the 
Federal  Register. 

ADDRESSES:  Written  comments  should 
be  addressed  to:  Douglas  M.  Skie,  Chief. 
Air  Programs  Branch  (8ART-AP). 
United  States  Environmental  Protection 
Agency.  Region  8,  999  18th  Street,  Suite 
500,  Denver,  Colorado  80202-2466. 

Copies  of  the  documents  relevant  to 
this  action  are  available  for  public 
inspection  between  8  a.m.  and  4  p.m.. 
Monday  through  Friday  at  the  following 
office:  United  States  Environmental 
Protection  Agency,  Region  8,  Air 
Programs  Branch.  999  18th  Street,  Suite 
500.  Denver,  Colorado  80202-2466. 
FOR  FURTHER  INFORMATION  CONTACT:  Tim 
Russ.  Air  Programs  Branch  (8ART-AP). 
United  States  Environmental  Protection 
Agency,  Region  8,  999  18th  Street,  Suite 
500,  Denver,  Colorado  80202-2466, 
(303) 293-1814. 

SUPPLEMENTARY  INFORMATION:  Section 
1 10(a)(2)(H)(i)  of  the  CAA  provides  the 
State  the  opportunity  to  update  its  State 
Implementation  Plan  (SIP)  as  needed  or 
to  address  new  statutory  requirements. 
The  State  is  utilizing  this  authority  to 
include  the  Ogden  City,  Salt  Lake  City, 
and  Utah  County  1990  base  year  CO 
emission  inventories  as  part  of  the  SIP. 

I.  Background 

As  required  by  the  CAA.  States  have 
the  responsibility  to  inventory- 
emissions  contributing  to  NAAQS 
nonattainment.  to  track  these  emissions 
over  time,  and  to  ensure  that  control 
strategies  are  being  implemented  that 
reduce  emissions  and  move  areas 
toward  attainment.  The  C.^A  (section 
187(a)(1))  required  CO  nonattainment 
areas  classified  as  moderate  or  serious  to 
submit  a  1990  base  vear  CO  inventory 
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that  represents  actual  emissions,  that 
occurred  in  the  CO  season,  by 
November  15.  1992.  This  requirement 
applies  to  Ogden  City  and  Utah  County, 
hi  addition,  moderate  CO  nonattainment 
areas  with  a  design  value  of  12.7  ppm 
CO  or  more  were  required  to  submit  a 
plan  by  November  15.  1992,  that 
demonstrates  attainment  of  thetIO 
NAAQS  by  December  31,  1995.  "Not 
Classified"  CO  nonattainment  areas, 
such  as  Salt  Lake  City,  were  required  to 
submit  a  1990  base  year  emission 
inventory  by  November  15.  1993  (refer 
to  the  General  Preamble  to  Title  I  of  the 
CAA.  57  PR  13529.  dated  April  16, 
1992,  and  57  FR  18070.  dated  April  28. 
1992). 

To  prepare  the  attainment 
demonstration  for  CO  nonattainment 
areas  classified  as  moderate  or  serious, 
a  1990  base  year  and  projected  modeling 
inventories  are  needed.  The  1990  base 
year  inventory  is  the  primary  inventory 
from  which  the4)eriodic  and  modeling 
inventories  are  derived.  Further 
information  on  these  inventories  and 
their  purpose  can  be  found  in  the 
document  "Emission  Inventory 
Requirements  for  Carbon  Monoxide 
State  Implementation  Plans,"  U.S. 
Environmental  Protection  Agency, 
Office  of  Air  Quality  Planning  and 
Standards,  Research  Triangle  Park, 
North  Carohna,  dated  March,  1991. 

The  air  quality  planning  requirements 
for  CO  nonattainment  areas  are  set  out 
in  sections  187(a)(1).  (a)(5).  (a)(7),  and 
187(d)(1)  of  Title  I  of  the  CAA.  EPA 
previously  issued  a  General  Preamble 
describing  EPA's  preliminary  views  on 
how  EPA  intended  to  review  SIP 
revisions  submitted  under  Title  I  of  the 
CAA,  including  requirements  for  the 
preparation  of  the  1990  base  year 
inventorv  (refer  to  57  FR  13529,  dated 
April  16."  1992.  and  57  FR  18070.  dated 
April  28,  1992).  Because  EPA  is 
describing  its  interpretations  in  this 
action  only  in  broad  terms,  the  reader 
should  refer  to  the  General  Preamble  for 
a  more  detailed  discussion  of  the 
interpretations  of  Title  I  advanced  in 
this  action  and  the  supporting  rationale. 

Those  States  containing  moderate  and 
serious  carbon  monoxide  nonattainment 
areas  were  required  under  Section 
182(a)(1)  of  the  CAA  to  submit  by 
November  15,  1992,  a  comprehensive, 
accurate,  and  current  inventory  of  actual 
CO  season  emissions  from  all  sources 
for  each  nonattainment  area  (also,  refer 
to  57  FR  13530,  dated  April  16,  1992). 
Classified"  CO  nonattainment  areas 
were  required  to  submit  their 
inventories  bv  November  15.  1993  (refer 
to  57  FR  13535,  dated  April  16.  1992). 
Stationary  point,  stationary  area,  on- 
road  mobile,  and  non-road  mobile 


sources  of  carbon  monoxide  (CO)  were 
to  be  included  in  each  inventory  This 
inventory  was  for  calendar  year  1990 
and  was  denoted  as  the  base  year 
inventory.  The  inventory  was  to  address 
actual  CO  emissions  for  the  area  during 
the  peak  CO  season.  The  peak  CO 
season  should  reflect  the  months  when 
peak  CO  air  quality  concentrations 
occur.  For  areas  where  winter  is  the 
peak  CO  season,  as  is  the  case  for  Ogden 
City,  Salt  Lake  City,  and  Utah  County, 
the  1990  base  year  inventory  included 
the  period  December  1989  through 
Februarj'  1990.  Available  guidance  for 
preparing  emission  inventories  was 
provided  in  the  General  Preamble  (refer 
to  57  FR  13498,  dated  April  16,  1992). 

n.  Analysis  of  the  State's  Submittal 

Section  llO(k)  of  the  Act  sets  out 
provisions  governing  EPA's  review  of 
CO  1990  base  year  emission  inventory 
submittals  in  order  to  determine 
approval  or  disapproval  for  the 
requirements  of  section  187(a)(1)  and 
section  172(c)  (also,  refer  to  57  FR 
13565-66.  April  16.  1992).  EPA  is 
approving  the  CO  1990  base  year 
emission  inventories  for  Ogden  City, 
Salt  Lake  City,  and  Utah  County,  Utah 
as  submitted  to  EPA  in  a  letter  July  11, 
1994,  based  on  EPA's  Level  I,  II,  and  III 
review  findings.  The  following 
describes  the  review  procedures 
associated  with  determining  the 
acceptability  of  a  1990  base  year 
emission  inventory  and  discusses  the 
levels  of  acceptance  or  disapproval  that 
can  result  from  the  findings  of  the 
review  process. 

A.  Procedural  Background 

The  CAA  requires  States  to  observe 
certain  procedural  requirements  in 
developing  SIP  revisions  for  submittal 
to  EPA.  Section  1 10(a)(2)  of  the  CAA 
provides  that  each  SIP  revision 
(including  emission  inventories)  be 
adopted  after  going  through  a  reasonable 
notice  and  public  hearing  process  prior 
tto  being  submitted  by  a  State  to  EPA.' 
CO  nonattainment  areas  with  design 
values  greater  than  12.7  ppm  were 
required  to  submit  the  entire  SIP 
revision  (1990  base  year  emissions 
inventory,  attainment  demonstration, 
and  control  strategies)  by  November  15, 
1992  (i.e..  Utah  County).  CO  areas  with 
design  vahles  of  12.7  ppm  and  below 
were  reqdired  to  submit  a  1990  base 


'  .Memorandum  from  lohn  Calcagni.  Director,  Air 
Quality  Manai^emenl  Division,  and  William  C. 
Laxton.  Director.  Technical  Support  Division,  to 
Regional  Air  Division  Directors.  Region  I-X. 
"Public  Hearing  Requirementi  for  1990  Base- Year 
Amission  Inventories  for  Ozone  and  Carbon 
Monnxidp  .Nonattainment  Areas.  '  September  29. 
1992 


year  emissions  inventory  by  November 
15, 1992  (i.e..  Ogden  City).  "Not 
Classified"  CO  nonattainment  areas  (i.e.. 
Salt  Lake  City)  were  required  to  submit 
a  1990  base  year  emissions  inventory  by 
November  15,  1993  (refer  to  section 
107(d)(1)(C)  and  section  172(c)  of  the 
CAA,  56  FR  56694,  and  the 
interpretation  at  57  FR  13535). ^ 

The  State  of  Utah  held  a  public 
hearing  on  May  5, 1994,  for  the  entire 
CO  SIP  revision  which  also  contained 
the  1990  base  year  emission  inventories 
for  Ogden  City,  Salt  Lake  City,  and  Utah 
County.  The  CO  SIP  revision  (including 
the  inventories)  was  adopted  by  the 
State  on  July  1.  1994,  with  an  effective 
date  of  August  31,  1994.  The  Governor 
submitted  the  CO  SIP  revision,  which 
included  the  1990  base  year  inventories, 
to  EPA  in  a  letter  dated  July  11,  1994. 

Utah's  CO  SIP  revision  was  reviewed 
by  EPA  and  found  to  be  complete  on 
July  15.  1994. 

B.  Review  of  Utah 's  Base  Year  SIP  CO 
Inventories 

EPA's  Level  I.  II,  and  III  review 
process  checklists  are  used  to  determine 
if  all  components  of  a  CO  base  year 
inventory  are  present  and  approvable. 
EPA's  detailed  Level  I  and  II  review 
procediu"es  can  be  found  in  the 
following  document;  "Quality  Review 
Guidelines  for  1990  Base  Year  Emission 
Inventories",  U.S.  Environmental 
Protection  Agency,  Office  of  Air  Quality 
Planning  and  Standards.  Research 
Triangle  Park,  NC,  July  27, 1992.  The 
Level  III  review  procedures  are  specified 
in  a  memorandum  from  David  Mobley 
and  G.  T.  Helms  to  the  Regions  "1990 
O3/CO  SIP  Emission  Inventory  Level  III 
Acceptance  Criteria",  October  7, 1992  ' 
and  revised  in  a  memorandum  from 
John  Seitz  to  the  Regional  Air  Directors 
dated  June  24,  1993.*  EPA's  review  also 
evaluates  the  level  of  supporting 
documentation  provided  by  the  State 
and  assesses  whether  the  emissions 
were  developed,  and  data  quality 
assured,  according  to  current  EPA 
guidance. 

The  Level  III  review  process  is 
outlined  below  and  consists  of  nine 
requirements  that  a  CO  base  year 
inventory  must  include.  For  a  base  year 
CO  emission  inventory  to  be  acceptable 


-Also  section  172(c)(7)  of  the  Act  requires  that 
plan  provisions  for  nonattainment  areas  meet  the 
applicable  provisions  of  section  110(a)(2). 

•'Memorandum  from  [.  David  Mobley,  Chief. 
Emissions  Inventory  Branch,  to  Air  Branch  Chiefs. 
Region  1-X.  "Final  Emission  Inventory  Level  III 
Acceptance  Criteria,"  October  7,  1992. 

■".Memorandum  from  John  S.  Seitz.  Director. 
Office  of  Air  Quality  Planning  and  Standards,  to 
Regional  Air  Division  Diiectors.  Region  I-X. 
"Emission  Inventory  Issues,"  June  24,  1993. 


it  must  pass  aii  of  the  following 
acceptance  criteria: 

1.  An  approved  Inventory  Preparation 
Plan  (IPP)  was  provided  and  the  Quality 
Assurance  (QA)  program  contained  in 
the  IPP  was  performed  and  its 
implementation  documented.  Analysis: 
Utah's  IPP  was  approved  by  EPA  on 
April  2, 1992.  The  IPP's  QA  program 
requirements  were  addressed  in  Section 
4.  of  the  Ogden  City  inventory,  m 
Section  4.  of  the  Salt  Lake  City 
inventory,  and  in  Section  4.  of  the  Utah 
County  inventory. 

2.  Adequate  documentation  was 
provided  that  enabled  the  reviewer  to 
determine  the  emission  estimation 
procedures  and  the  data  sources  used  to 
develop  the  inventory.  Analysis:  This 
requirement  was  addressed  in  Sections 
1.  through  10.  in  each  of  the  three  CO 
inventories. 

3.  The  point  source  inventory  must  be 
complete. 

Analysis:  This  requirement  was 
addressed  in  Section  7.  of  the  Utah 
County  inventory.  There  are  no  CO 
major  point  sources  (equal  to  or  greater 
than  100  tons  per  year  of  CO)  located  in 
the  Ogden  City  or  Salt  Lake  City  CO 
nonattainment  areas. 

4.  Point  source  emissions  must  have 
been  prepared  or  calculated  according 
to  the  current  EPA  guidance. 

Analysis:  This  requirement  was 
addressed  in  Section  7.  of  the  Utah 
County  inventory. 


5.  The  area  source  inventory  must  be 
complete. 

Analysis:  This  requirement  was 
addressed  in  Section  5.  of  the  Ogden 
City  inventory,  Section  5.  of  the  Salt 
Lake  City  inventory,  and  Section  5.  of 
the  Utah  County  inventory. 

6.  The  area  source  emissions  must 
have  been  prepared  or  calculated 
according  to  the  current  EPA  guidance. 

Analysis:  This  requirement  was 
addressed  in  Section  5.  of  the  Ogden 
City  inventory.  Section  5.  of  the  Salt 
Lake  City  inventory,  and  Section  5.  of 
the  Utah  County  inventory. 

7.  The  method  (e.g.,  HPMS  or  a 
network  transportation  planning  model) 
used  to  develop  VMT  estimates  must 
follow  EPA  guidance,  which  is  detailed 
in  the  document,  "Procedures  for 
Emission  Inventory  Preparation, 
Volume  rV:  Mobile  Sources",  U.S. 
Environmental  Protection  Agency, 
Office  of  Mobile  Sources  and  Office  of 
Air  Quality  Planning  and  Standards, 
Ann  Arbor,  Michigan,  and  Research 
Triangle  Park,  North  Carolina,  December 
1992.  The  VMT  development  methods 
were  adequately  described  and 
documented  in  the  inventory  report. 

Analysis:  This  requirement  was 
addressed  in  Section  6.1  of  the  Ogden 
City  inventory.  Section  6.1  of  the  Salt 
Lake  City  inventory,  and  Section  6.1  of 
the  Utah  County  inventory. 

8.  The  MOBILE  model  (or  EMFAC 
model  for  California  only)  was  correctly 

Carbon  monoxide  Seasonal  Emissions 

(in  Tons  Pef  Dayl 


■ised  to  produce  emission  factors  for 
each  of  the  vehicle  classes. 

Analysis:  This  requirement  was 
addressed  in  Section  6.1  of  the  Ogden 
City  inventory.  Section  6.1  of  the  Salt 
Lake  City  inventory,  and  Section  6.1  of 
the  Utah  County  inventory. 

9.  Non-road  mobile  emissions  were 
prepared  according  to  current  EPA 
guidance  for  all  of  the  source  categories. 

Analysis:  This  requirement  was 
addressed  in  Sections  6.2.1,  6.2.2,  and 
6.2.3  of  the  Ogden  City  inventory, 
Sections  6.2.1,  6.2.2,  and  6.2.3  of  the 
Salt  Lake  City  inventory,  and  Sections 
6.2.1,  6.2.2,  and  6.2.3  of  the  Utah 
County  inventory. 

Final  Action 

EPA  is  approving  the  carbon 
monoxide  1990  base  year  emission 
inventories  for  Ogden  City,  Utah  State 
Implementation  Plan,  Section  IX,  Part 
C.3..  Table  D(.C.5;  Salt  Lake  City.  Utah 
State  Implementation  Plan,  Section  IX, 
Part  C.3.,  Table  IX.C.4;  and  Utah 
County,  Utah  State  Implementation 
Plan,  Section  IX,  Part  C.6.,  Table 
IX.CIO.  These  inventories  were 
submitted  by  the  Governor  in  a  letter 
dated  July  11,1994. 

The  1990  base  year  CO  emissions 
from  point  sources,  area  sources,  on- 
road  mobile  sources,  and  non-road 
mobile  sources  for  Ogden  City,  Salt  Lake 
City,  and  Utah  County  are  summarized 
in  the  following  table: 


Non-attainment  area 


Ogden  City  ... 
Salt  LakeOty 
Utah  County  .. 


Point  source  emisswns ' 


None  Identified 
None  Identified 
145.24  


Area 

source 

efTHSSkxis 


5.60 
13.98 
27.19 


On-road 

mobile 

emissions 


67.80 
228.78 
353.23 


Nofvfoad 

mobile 

emissions 


0.89 
7.86 
4.45 


Toiai 
emissions 


7429 
250.62 
530.11 


'  Major  CO  point  sources  (i.e.,  CO  emissions  equal  to  or  greater  ttian  100  tons  per  year). 


All  supporting  calculations  and 
documentation  for  these  three  1990 
carbon  monoxide  base  year  inventories 
are  contained  in  the  Technical  Support 
Document  (TSD)  for  this  action. 

EPA  is  publishing  this  action  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  this  Federal  Register 
publication,  EPA  is  proposing  to 
approve  the  SIP  revision  should  adverse 
or  critical  comments  be  filed.  This 
action  will  be  effective  August  28,  1995. 
•inless,  by  July  31,  1995,  adverse  or 
critical  comments  are  received. 

If  EPA  receives  such  comments,  this 
action  will  be  withdrawn  before  the 


effective  date  by  publishing  a 
subsequent  document  that  will 
withdraw  the  final  action.  All  public 
comments  received  will  then  be 
addressed  in  a  subsequent  final  rule 
based  on  this  action  serving  as  a 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
on  this  action  should  do  so  at  this  time. 
If  no  such  comments  are  received,  the 
public  is  advised  that  this  action  will  be 
effective  August  28,  1995. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  State 
Implementation  Plan.  Each  request  for 
revision  to  any  State  Implementation 


Plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  enviroimiental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  at  seq..  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Ahematively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50.000. 
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Under  section  307(b)(1)  of  the  CAA. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  August  28,  1995.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements  (see  section 
307(b)(2}  of  the  CAA). 

SIP  approvals  under  Section  110  and 
Subchapter  I,  Part  D  of  the  CAA  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  federal  SIP-approval  does 
not  impose  any  new  requirements.  I 
certify  that  it  does  not  have  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
federal-state  relationship  under  the 
CAA,  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The  CAA 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  E.P.A.,  427 
U.S.  246,  256-66  (S.  Ct.  1976);  42  U.S.C. 
7410(a)(2). 

Under  sections  202,  203.  and  205  of 
the  Unfunded  Mandates  Reform  Act  of 
1995  ("Unfunded  Mandates  Act"), 
signed  into  law  on  March  22,  1995,  EPA 
must  undertake  various  actions  in 
association  with  proposed  or  final  rules 
that  include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  the  private  sector,  or  to  State, 
local,  or  tribal  governments  in  the 
aggregate. 

Through  submission  of  this  state 
implementation  plan  or  plan  revision, 
the  State  and  any  affected  local  or  tribal 
governments  have  elected  to  adopt  the 
program  provided  for  under  section 
187(a)(1)  of  the  Clean  Air  Act.  These 
rules  may  bind  State,  local  and  tribal 
governments  to  perform  certain  actions 
and  also  require  the  private  sector  to 
perform  certain  duties.  To  the  extent 
that  the  inventories  being  approved  by 
this  action  will  impose  no  new 
requirements;  such  sources  are  already 
subject  to  these  regulations  under  State 
law.  Accordingly,  no  additional  costs  to 
State,  local,  or  tribal  governments,  or  to 
the  private  sector,  result  from  this 
action.  EPA  has  also  determined  that 
this  direct  final  action  does  not  include 
a  mandate  that  may  result  in  estimated 
costs  of  $100  million  or  more  to  State. 


local,  or  tribal  governments  in  the 
aggregate  or  to  the  private  sector. 

This  action  has  been  classified  as  a 
Table  2  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19,  1989  (54  FR  2214-2225),  as 
revised  by  an  October  4.  1993. 
memorandum  from  Michael  H.  Shapiro. 
Acting  Assistant  Administrator  for  Air 
and  Radiation.  The  Office  of 
Management  and  Budget  has  exempted 
this  regulatory  action  from  Executive 
Order  12866  review. 

Approval  of  this  specific  revision  to 
the  SIP  does  not  indicate  EPA  approval 
of  the  SIP  in  its  entirety. 

Executive  Order  12866 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Section  6  of  Executive 
Order  12866. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Incorporation  by  reference. 
Intergovernmental  relations.  Reporting 
and  recordkeeping  requirements. 

Dated:  May  17,  1995. 
Roltert  L.  Duprey, 
Acting  Regional  Administrator. 

40  CFR  part  52,  subpart  TT,  is 
amended  as  follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  TT— Utah 

2.  Section  52.2320  is  amended  by 
adding  paragraph  (c)(29)  to  read  as 
follows: 

§  52.2320    Identification  of  plan. 

***** 

(c)  *   •  * 

(29)  Revisions  to  the  Utah  State 
Implementation  Plan  for  the  1990 
Carbon  Monoxide  Base  Year  emission 
inventories  for  Ogden  City.  Salt  Lake 
City,  and  Utah  County  were  submitted 
by  the  Governor  in  a  letter  dated  July  11, 
1994. 

(i)  Incorporation  by  reference. 

(A)  Carbon  Monoxide  1990  Base  Year 
Emission  Inventories  for  Ogden  City, 
Utah  SIP,  Section  IX.  Part  C.3..  Table 
IX.C.5;  Salt  Lake  City,  Utah  SIP.  Section 
IX,  Part  C.3..  Table  IX.C.4;  and  Utah 
County,  Utah  SIP.  Section  IX,  Part  C.6., 
Table  IX.C.IO  all  of  which  became 
effective  on  August  31,  1994. 

|FR  Doc.  95-16067  Filed  6-28-95;  8:45  am! 

BILUNG  CODE  6660-60-? 


40  CFR  Parts  52  and  81 

[KY-074-1-6948;  FRL-6223-5] 

Approval  and  Promulgation  of 
Implementation  Plans  and  Designation 
of  Areas  for  Air  Quality  Planning 
Purposes;  Commonwealth  of  Kentucky 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  EPA  is  approving  a 
maintenance  plan  and  a  request  to 
redesignate  the  Kentucky  portion  of  the 
Ashland-Huntingtpn  nonattainment  area 
from  nonattainment  to  attainment  for 
ozone  (O3)  submitted  on  November  12, 
1993,  by  the  Commonwealth  of 
Kentucky  through  the  Natural  Resources 
and  Environmental  Protection  Cabinet 
(Cabinet).  The  Kentucky  portion  of  the 
moderate  Oi  nonattainment  area 
includes  Boyd  County  and  a  portion  of 
Greenup  County.  EPA  is  also  approving 
the  Commonwealth  of  Kentucky's  1990 
baseline  emissions  inventory  because  it 
meets  EPA's  requirements  regarding  the 
approval  on  baseline  emission 
inventories. 

EFFECTIVE  DATE:  June  29.  1995. 
ADDRESSES:  Copies  of  the  documents 
relative  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  following 
locations.  The  interested  persons 
wanting  to  examine  these  documents 
should  make  an  appointment  with  the 
appropriate  office  at  least  24  hours 
before  the  visiting  day. 
Air  and  Radiation  Docket  and 

Information  Center  (Air  Docket  6102), 
U.S.  Environmental  Protection 
Agency,  401  M  Street,  SW. 
Washington,  DC  20460. 
Environmental  Protection  Agency, 
Region  4  Air  Programs  Branch.  345 
Courtland  Street.  NE.  Atlanta.  Georgia 
30365. 
Commonwealth  of  Kentucky.  Natural 
Resources  and  Environmental 
Protection  Cabinet.  Department  for 
Environmental  Protection.  Division 
for  Air  Quality,  803  Schenkel  Lane, 
Frankfort.  Kentucky  40601. 
FOR  FURTHER  INFORMATION  CONTACT: 
Scott  Southwick,  Regulatory  Planning 
and  Development  Section.  Air  Programs 
Branch,  Air.  Pesticides  &  Toxics 
Management  Division.  Region  4 
Environmental  Protection  Agency,  345 
Courtland  Street,  NE,  Atlanta,  Georgia 
30365.  The  telephone  number  is  404/ 
347-3555  extension  4207.  Reference  file 
KY-074-1-6948. 
SUPPLEMENTARY  INFORMATION:  On 
November  15.  1990.  the  Clean  Air  Act 
Amendments  of  1990  (CAA)  were 
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enacted.  (Pub.  L.  101-549. 104  Stat. 
2399.  codified  at  42  U.S.C.  7401-7671q). 
Under  section  107(d)(1)(C)  of  the  CAA. 
EPA  designated  Boyd  County  of  the 
Ashland-Huntington  area  as 
nonattainment  by  operation  of  law  with 
respect  to  O3,  because  the  area  was 
designated  nonattainment  immediately 
before  November  15.  1990.  The 
nonattainment  area  was  expanded  to 
include  portions  of  Greenup  County  per 
section  107(d)(l)(A)(i)  of  the  CAA  (See 
56  FR  56694  (Nov.  6. 1991)  and  57  FR 
56762  (Nov.  30. 1992),  codified  at  40 
CFR  81.318.)  The  area  was  classified  as 
moderate. 

The  moderate  nonattainment  area  has 
ambient  monitoring  data  that  show  no 
violations  of  the  O3  National  Ambient 
Air  Quality  Standard  (NAAQS)  during 
the  period  fi-om  1991  through  1993. 
Therefore,  on  November  12, 1992,  West 
Virginia  requested  to  redesignate  their 
portion  of  the  Ashland-Himtington 
nonattainment  area  and  the  request  was 
approved  on  December  21. 1994,  by 
Region  3  (59  FR  65719).  Also,  Kentucky, 
on  November  12.  1993.  submitted  for 
parallel  processing  an  O3  maintenance 
plan  and  requested  redesignation  of  the 
area  to  attainment  with  respect  to  the  O3 
NAAQS  and  EPA  found  the  request 
complete.  On  May  24.  1995.  the  Cabinet 
revised  the  maintenance  plan  to  address 
public  comments,  and  EPA  comments 
sent  to  the  Cabinet  in  letters  dated 
December  16, 1993.  and  May  5. 1994. 

On  February  7. 1994,  Region  4 
determined  that  the  information 
received  from  the  Cabinet  constituted  a 
complete  redesignation  request  under 
the  general  completeness  criteria  of  40 
CFR  51,  appendix  V.  sections  2.1  and 
2.2.  However,  for  purposes  of 
determining  what  requirements  are 
applicable  for  redesignation  purposes, 
EPA  believes  it  is  necessary  to  identify 
when  the  Cabinet  first  submitted  a 
redesignation  request  that  meets  the 
completeness  criteria.  EPA  noted  in  a 
previous  policy  memorandum  that 
parallel  processing  requests  for 
submittals  under  the  amended  CAA. 
including  redesignation  submittals, 
would  not  be  determined  complete.  See 
"State  Implementation  Plan  (SIP) 
Actions  Submitted  in  Response  to  Clean 
Air  Act  (Act)  Deadlines,"  Memorandum 
from  John  Calcagni  to  Air  Programs 
Division  Directors,  Regions  1-10,  dated 
October  28,  1992  (Memorandum).  The 
rationale  for  this  conclusion  was  that 
the  parallel  processing  exception  to  the 
completeness  criteria  (40  CFR  51, 
appendix  V,  section  2.3)  was  not 
intended  to  extend  statutory  due  dates 
for  mandatory  submittals.  [See 
Memorandum  at  3-4).  However,  since 
requests  for  redesignation  are  not 


mandatory  submittals  under  the  CAA, 
EPA  changed  its  policy  with  respect  to 
redesignation  submittals  to  conform  to 
the  existing  completeness  criteria. 
Therefore,  EPA  believes  the  parallel 
processing  exception  to  the 
completeness  criteria  may  be  applied  to 
redesignation  request  submittals,  at  least 
until  such  time  as  the  EPA  decides  to 
revise  that  exception  [See  58  FR  38108 
"Approval  and  Promulgation  of 
Maintenance  Plan  and  Designation  of 
Areas  for  Air  Quality  Planning  Purposes 
for  Carbon  Monoxide,  State  of  New 
York"  published  July  15, 1993,  and 
"State  Implementation  Plans  (SIP) 
Actions  submitted  in  Response  to  Clean 
Air  Act  (CAA)  Deadlines," 
Memorandum  from  John  Calcagni  to  Air 
Program  Directors,  Region  1-10,  dated 
October  28, 1992). 

The  Cabinet's  redesignation  request 
for  the  Kentucky  portion  of  the 
Ashland/Huntington  moderate  O3 
nonattainment  area  meets  the  five 
requirements  of  section  107(d)(3)(E)  of 
the  CAA  for  redesignation  to  attainment. 
The  following  is  a  brief  description  of 
how  the  Commonwealth  of  Kentucky 
has  fulfilled  each  of  these  requirements. 
Because  the  maintenance  plan  is  a 
critical  element  of  the  redesignation 
request,  EPA  will  discuss  its  evaluation 
of  the  maintenance  plan  under  its 
analysis  of  the  redesignation  request. 

1.  The  Area  Must  Have  Attained  the  O3 
NAAQS 

The  Cabinet's  request  is  based  on  an 
analysis  of  quality  assured  ambient  air 
quality  monitoring  data  which  is 
relevant  to  the  maintenance  plan  and  to 
the  redesignation  request.  The  ambient 
air  quality  monitoring  data  for  calendar 
years  1991  through  1993  demonstrates 
attainment  of  the  standard.  Kentucky 
has  also  committed  to  continue 
monitoring  the  moderate  nonattainment 
area.  Therefore,  Kentucky  has  met  this 
requirement. 

2.  The  Area  Has  Met  all  Applicable 
Requirements  Under  Section  110  and 
Part  D  of  the  CAA 

EPA  reviewed  the  Kentucky  SIP  and 
in  the  proposal  document,  EPA  stated 
that  except  for  sections  182(b)(2)  and 
182(f)  requirements  of  the  CAA,  the 
Kentucky  SIP  contains  all  measures  due 
under  the  amended  CAA  prior  to  or  at 
the  time  the  Cabinet  submitted  its 
redesignation  request.  Both  sections 
182(b)(2)  and  182(f)  requirements  have 
now  been  met  and  are  detailed  below. 
For  detailed  information  regarding 
applicable  requirements  other  than 
section  182(f),  refer  to  the  proposed 
document  published  December  16, 1994 
(59  FR  65000). 


A.  Section  182(a)(1) — Emissions 
Inventory 

Kentucky  has  met  this  requirement. 
This  notice  gives  final  approval  of  the 
emission  inventory.  For  detailed 
information  regarding  this  requirement, 
refer  to  the  proposal  document. 

B.  Section  182(a)(2).  182(b)(2)— 
Reasonably  Available  Control 
Technology  (RACT) 

The  proposal  document  stated  that    • 
the  Ashland-Huntington  area  would  not 
be  redesignated  until  the  Calgon 
Corporation  source  specific  SIP  revision 
was  approved.  A  document  approving 
this  source  specific  SIP  revision  was 
published  on  May  24, 1995,  and  the  SIP 
revision  became  effective  on  June  16, 
1995.  See  the  proposal  document  for 
more  detailed  information.  Therefore, 
Kentucky  has  met  the  requirement  of 
RACT  on  all  major  sources  of  VOCs  for 
O3  nonattainment  areas  designated 
moderate  and  above. 

C.  Section  182(a)(3} — Emissions 
Statements 

On  January  15, 1993,  the  Cabinet 
submitted  a  revision  to  the  SIP  to 
require  emission  statements.  EPA 
commented  on  this  SIP  revision.  In  the 
proposal  document,  EPA  stated  that 
revisions  were  needed  to  the  emission 
statement  rule  before  EPA  would 
approve  the  rule.  The  Cabinet  submitted 
a  second  and  different  SIP  package  on 
December  29,  1994.  which  addressed 
EPA  comments  and  met  the  federal 
requirements  for  emission  statements. 
EPA  published  the  approval  of  this 
second  SIP  revision  on  May  2.  1995. 
which  became  effective  on  July  10. 
1995.  For  more  details  on  the 
requirement  of  emission  statements  see 
the  proposal  document.  Kentucky  has 
met  the  emission  statement 
requirement. 

D.  Section  182(b)(1)— 15%  Progress 
Plans 

With  the  approval  of  this 
redesignation  request,  the  requirement 
to  submit  a  15%  plan  is  obviated 
because  the  redesignation  request 
predated  the  requirement  for  a  15% 
plan.  See  proposal  document  for  more 
detail. 

E.  Section  182(b)(3)— Stage  II 

On  January  24,  1994,  EPA 
promulgated  the  on  board  vapor 
recovery  rule  (OBVR).  Section  202(a)(b) 
of  the  CAA  provides  that  once  the  rule 
is  promulgated,  moderate  areas  are  no 
longer  required  to  implement  Stage  II. 
Thus,  the  Stage  II  vapor  recovery 
requirement  of  section  182(b)(3)  is  no 
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longer  an  applicaoie  requirement  See 
proposal  document  for  more  detail. 

F.  Section  182(b)(4)— Motor  Vehicle 
Inspection  and  Maintenance  (I/M) 

With  the  approval  of  this 
redesignation  request,  the  requirement 
to  submit  a  motor  vehicle  inspection 
and  maintenance  (I/M)  rule  is  obviated 
because  the  redesignation  request 
predated  the  requirement  for  a  15% 
plan.  See  proposal  document  for  more 
detail. 

G.  Section  182(b)(5)— New  Source 
Review  (NSR) 

Kentucky  has  met  this  requirement. 
For  detailed  information  regarding  this 
requirement,  refer  to  the  proposal 
document. 

H.  Section  182(f) — Oxides  of  Nitrogen 
(NOX)  Requirements 

This  redesignation  request  predated 
the  November  15, 1993,  requirement  for 
the  submittal  of  NOx  RACT  rules. 
However,  the  Cabinet  has  submitted  a 
182(f)  NOx  requirements  exemption. 
Action  on  the  exemption  request  will  be 
taken  in  a  different  document.  For 
detailed  information  regarding  this 
requirement,  refer  to  the  proposal 
document. 

3.  The  Area  Has  a  Fully  Approved  SIP 
Under  Section  llO(k)  of  the  CAA 

EPA  has  determined  that  Kentucky 
has  a  fully  approved  O3  SIP  under 
section  llO(k)  for  the  moderate 
nonattainment  area. 

4.  The  Air  Quality  Improvement  Must 
Be  Permanent  and  Enforceable 

Several  control  measures  have  come 
into  place  since  the  Ashland- 


Huntington  nonattainment  area  violated 
the  O,  NAAQS.  Of  these  control 
measures,  the  reduction  of  fuel  volatility 
firom  10.5  psi  in  1988  to  9.0  psi  in  1992. 
as  measured  by  the  Reid  Vapor  Pressure 
(RVP).  and  fleet  turnover  due  to  the 
Federal  Motor  Vehicle  Control  Program 
(FMVCP)  produced  the  most  significant 
decreases  in  VOC  emissions.  The  table 
below  lists  the  actual  enforceable 
emission  reductions  in  tons  per  day 
(tpd)  which  are  responsible  for  the 
recent  air  quality  improvement  in  the 
Kentucky  portion  of  the  nonattaiimient 
area.  The  VOC  emissions  in  the  base 
year  are  not  artificially  low  due  to  a 
depressed  economy. 

Reductions  in  VOC  and  NOx 
Emissions  From  1990  to  1993 


VOC  (tpd) 

NOx  (tpd) 

3.88 

0.28 

5.  The  Area  Must  Have  a  Fully 
Approved  Maintenance  Plan  Pursuant 
to  Section  175  A  of  the  CAA 

Section  1 75 A  of  the  CAA  sets  forth 
the  elements  of  a  maintenance  plan  for 
areas  seeking  redesignation  from 
nonattainment  to  attainment.  The  plan 
must  demonstrate  continued  attainment 
of  the  applicable  NAAQS  for  at  least  ten 
years  after  the  Administrator  approves  a 
redesignation  to  attainment.  Eight  years 
after  the  redesignation,  the  state  must 
submit  a  revised  maintenance  plan 
which  demonstrates  attainment  for  the 
ten  years  following  the  initial  ten-year 
period.  To  provide  for  the  possibility  of 
future  NAAQS  violations,  the 
maintenance  plan  must  contain 


contingencv  nieasoreb  m\\1^  a  schedule 
for  implementation,  adequate  to  assure 
prompt  correction  of  any  air  quality 
problems. 

EPA  is  approving  the  Commonwealth 
of  Kentucky's  maintenance  plan  for  the 
Ashland-Huntington  nonattainment  area 
because  EPA  finds  that  the 
Commonwealth  of  Kentucky's  submittal 
meets  the  requirements  of  section  175 A. 

A.  Emissions  Inventory — Base  Year 
Inventory 

On  November  13, 1992,  the 
Commonwealth  of  Kentucky  submitted 
comprehensive  inventories  of  VOC, 
NOx,  and  carbon  monoxide  (CO) 
emissions  fi"om  the  Ashland-Huntington 
nonattainment  area.  The  inventory 
included  biogenic,  area,  stationary,  and 
mobile  sources  using  1990  as  the  base 
year  for  calculations  to  demonstrate 
maintenance.  The  1990  inventory  was 
projected  to  a  1993  attainment  inventory 
using  population  growth  rates.  The  1993 
inventory  can  serve  as  an  attainment 
inventory  because  the  O3  NAAQS  was 
not  violated  during  the  1993  calendar 
year.  The  CO  and  the  biogenic  VOC 
values  are  included  as  a  part  of  the  1990 
base  year  emission  inventory. 

The  Commonwealth  of  Kentucky 
submittal  contains  the  detailed 
inventory  data  and  siunmaries  by 
county  and  source  category.  Finally,  this 
inventory  was  prepared  in  accordance 
wdth  EPA  gvudance.  A  summary  of  the 
base  year  and  projected  maintenance 
year  inventories  are  included  in  this 
document  for  VOCs  and  NOx-  This 
document  approves  the  base  year 
inventory  for  the  Ashland-Huntington 
area. 


CO  Emission  Inventory  Summary  for  1990  (TPD) 


Point 

Area 

Mot}<le 

Non-road 

Total 

Emissions  for  1990 

133.03 

2.41 

59.90 

14.42 

209.76 

Biogenic  Emission  Inventory  (TPD)  Summary  for  1990 

Biogenic 

Emissions  for  1990 

23.60 

B.  Demonstration  of  Maintenance — 
Projected  Inventories 

As  summarized  in  the  following 
tables,  totals  for  VOC,  and  NOx 


emissions  were  projected  from  the  1990 
base  year,  to  the  1993  attaimnent  year 
and  out  to  2005.  These  projected 


inventories  were  prepared  in 
accordance  with  EPA  guidance, 
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Kentucky  Portion  of  the  Ashland-Huntington  VOC  Projection  Inventory  Summary  (TPD) 

, 

1990  base 

1993  attain 
ttase 

1996  proj 

1999  proj 

2002  proj 

2005  proj 

Point               

34.81 

3.8 

12.43 

51.04 

33.79 

3.9 

8.60 

4629 

34.12 
3.68 
8.55 

46.35 

34.10 
4.09 
9.40 

47.60 

34.10 
4.12 
7.95 

46.17 

34.10 

Area       

420 

Motxie           

7.86 

Total      -• 

46.16 

Kentucky  Portion  of  the  Ashland-Huntington  NOx  Projection  Inventory  Summary  (TPD) 

1990  base 

1993  attain 
t>ase 

1996  proj 

1999  proj 

2UU>proj 

2005  proj 

Point                

25.71 
0.18 
7.71 

33.60 

25.59 
0.18 
7.40 

33.17 

25.77 
0.18 
7.51 

33.46 

25.78 
0.18 
7.82 

33.78 

25.78 
0.18 
7.13 

33.09 

25.79 

Area                           

0.17 

Mobile                               

7.11 

Total  

33.08 

Projections  indicate  that  there  was  an 
emissions  decrease  in  VOCs  and  NOx  in 
the  nonattainment  area  from  the  1993 
attainment  baseyear  to  2005.  However, 
the  projections  show  a  temporary 
increase  in  NOx  emissions  of  less  than 
2%.  EPA  believes  this  increase  to  be 
insignificant,  and  therefore,  EPA 
believes  that  these  emissions  projections 
demonstrate  that  the  nonattainment  area 
will  continue  to  maintain  the  O3 
NAAQS. 

C.  Verification  of  Continued  Attainment 

Continued  attainment  of  the  O3 
NAAQS  in  the  nonattainment  area 
depends,  in  part,  on  the  Commonwealth 
of  Kentucky's  efforts  toward  tracking 
indicators  of  continued  attainment 
during  the  maintenance  period.  The 
Cabinet  will  develop  periodic  emission 
inventories  every  three  years  beginning 
in  1996  and  will  evaluate  these  periodic 
inventories  to  see  if  they  exceed  the 
baseline  emission  inventory  by  more 
than  10%.  If  a  10%  exceedance  occurs, 
the  state  will  evaluate  existing  control 
measures  to  see  if  any  further  emission 
reduction  measures  should  be 
implemented. 

The  Commonwealth  of  Kentucky's 
contingency  plan  can  also  be  triggered 
by  an  air  quality  exceedance.  If  an 
exceedance  occurs,  the  Commonwealth 
will  evaluate  existing  control  measures 
to  see  if  any  further  emission  reduction 
measures  should  be  implemented.  The 
Commonwealth  of  Kentucky 
contingency  plan  will  be  triggered  in  the 
event  of  a  monitored  violation  of  the 
ozone  standard.  The  Commonwealth 
then  commits  to  adopt  within  six 
months,  one  or  more  of  the  contingency 
measures  listed  in  the  contingency  plan. 
The  Commonwealth  has  also  committed 
to  operate  the  air  monitoring  network  in 
accordance  to  40  CFR  58  with  no 
reductions  in  the  existing  network. 


D.  Contingency  Plan 

The  level  of  VOC  and  NOx  emissions 
in  the  nonattainment  area  will  largely 
determine  its  ability  to  stay  in 
compliance  with  the  O3  NAAQS  in  the 
future.  Despite  the  Commonwealth's 
best  efforts  to  demonstrate  continued 
compliance  with  the  NAAQS,  the 
ambient  air  pollutant  concentrations 
may  exceed  or  violate  the  NAAQS. 
Therefore,  the  Commonwealth  of 
Kentucky  has  provided  contingency 
measures  with  a  schedule  for 
implementation  in  the  event  of  a  future 
O3  air  quality  problem.  The  plan 
contains  the  following  possible 
contingency  measures:  (1)  Petition  EPA 
to  opt  into  reformulated  gasoline  (RFC), 
(2)  Inspection  and  maintenance  (I/M), 
and  (3)  Stage  II.  In  addition  to  these 
contingency  measures,  the 
Commonwealth  has  other  miscellaneous 
options  to  choose  included  in  their 
maintenance  plan.  EPA  finds  that  the 
contingency  measures  provided  in  the 
Commonwealth  of  Kentucky's  submittal 
meet  the  requirements  of  section 
175A(d)oftheCAA. 

E.  Subsequent  Maintenance  Plan 
Revisions 

In  accordance  with  section  175A(b)  of 
the  CAA,  the  Commonwealth  of 
Kentucky  has  agreed  to  submit  a  revised 
maintenance  SIP  eight  years  after  the 
nonattainment  area  redesignates  to, 
attainment.  Such  revised  SIP  will 
provide  for  maintenance  for  an 
additional  ten  years. 

Final  Action 

This  document  makes  final,  the  action 
which  proposed  approval  of  the 
maintenance  plan  and  request  to 
redesignate  the  Kentucky  portion  of  the 
Ashland-Huntington  nonattainment  area 
and  the  baseyear  inventory  for  the  area. 
The  document  proposing  approval  was 


published  on  December  16,  1994  (59  FR 
65000).  EPA  received  no  adverse 
comments  on  the  proposed  action. 

EPA  finds  that  there  is  good  cause  for 
this  redesignation  to  become  effective 
immediately  upon  publication  because  a 
delayed  effective  date  is  unnecessary 
due  to  the  nature  of  a  redesignation  to 
attainment,  which  exempts  the  area 
from  certain  Clean  Air  Act  requirements 
that  would  otherwise  apply  to  it.  The 
immediate  effective  date  for  this 
redesignation  is  authorized  under  both 
5  U.S.C.  §  553(d)(1).  which  provides  that 
rulemaking  actions  may  become 
effective  less  than  30  days  after 
publication  if  the  rule  "grants  or 
recognizes  an  exemption  or  relieves  a 
restriction"  and  §  553(d)(3),  which 
allows  an  effective  date  less  than  30 
days  after  publication  was  otherwise 
provided  by  the  agency  for  good  cause 
found  and  published  with  the  rule." 

Under  section  307(b)(1)  of  the  Act,  42 
U.S.C.  7607  (b)(1).  petitions  for  judicial 
review  of  this  action  must  be  filed  in  the 
United  States  Court  of  Appeals  for  the 
appropriate  circuit  by  August  28. 1995. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2)  of  the  Act,  42  U.S.C.  7607 
(b)(2).) 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  C..\A  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  aiready  imposing.  Therefore, 
because  the  Federal  SlP-approvai  does 
not  impose  any  new  requirements,  I 
certif>'  that  it  does  not  have  a  significant 
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impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
Federal-state  relationship  under  the 
CAA,  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The  CAA 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  E.P.A..  427 
U.S.  246,  256-66  (S.Ct.  1976);  42  U.S.C. 
section  7410(a)(2)  and  7410(k)(3). 

The  OMB  has  exempted  these  actions 
from  review  under  Executive  Order 
12866. 

Nothing  in  this  action  shall  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  a  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  envirormiental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  goverimient  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

Redesignation  of  an  area  to  attainment 
under  section  107(d)(3)(E)  of  the  CAA 
does  not  impose  any  new  requirements 
on  small  entities.  Redesignation  is  an 
action  that  affects  the  status  of  a 
geographical  area  and  does  not  impose 
any  regulatory  requirements  on  sources. 
The  Administrator  certifies  that  the 
approval  of  the  redesignation  request 
will  not  affect  a  substantial  number  of 
small  entities. 

Unfunded  Mandates 

Under  Sections  202,  203,  and  205  of 
the  Unfunded  Mandates  Reform  Act  of 
1995  ("Unfunded  Mandates  Act"), 
signed  into  law  on  March  22,  1995,  EPA 
must  undertake  various  actions  in 


association  with  proposed  or  final  rules 
that  include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  the  private  sector,  or  to  State, 
local,  or  tribal  governments  in  the 
aggregate. 

Through  submission  of  this  state 
implementation  plan  or  plan  revision, 
the  State  and  any  affected  local  or  tribal 
goverrunents  have  elected  to  adopt  the 
program  provided  for  under  Section  107 
of  the  Clean  Air  Act.  These  rules  may 
bind  State,  local  and  tribal  governments 
to  perform  certain  actions  and  also 
require  the  private  sector  to  perform 
certain  duties.  To  the  extent  that  the 
rules  being  approved  by  this  action  will 
impose  no  new  requirements;  such 
sources  are  already  subject  to  these 
regulations  under  State  law. 
Accordingly,  no  additional  costs  to 
State,  local,  or  tribal  governments,  or  to 
the  private  sector,  result  from  this 
action.  EPA  has  also  determined  that 
this  final  action  does  not  include  a 
mandate  that  may  result  in  estimated 
costs  of  $100  million  or  more  to  State, 
local,  or  tribal  governments  in  the 
aggregate  or  to  the  private  sector. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Hydrocarbons,  Incorporation  by 
reference.  Intergovernmental  relations. 
Lead,  Nitrogen  dioxide.  Ozone, 
Particulate  matter.  Reporting  and 
recordkeeping  requirements.  Sulfur 
oxides. 

Dated:  June  9,  1995. 
Patrick  M.  Tobin, 

Acting  Regional  Administrator. 

Part  52  of  chapter  1,  title  40,  Code  of 
Federal  Regulations,  is  amended  as 
follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  S — Kentucky 

2.  Section  52.920  is  amended  by 
adding  paragraph  (c)(80)  to  read  as 
follows: 

Kentucky-Ozone 


§  52.920    Identification  of  plan. 

*  *  *  *  A 

(c)  •   *   * 

(80)  The  maintenance  plan  for  the 
Ashland-Huntington  area  which 
includes  Boyd  and  a  portion  of  Greenup 
Counties  was  submitted  by  the 
Commonwealth  of  Kentucky  Natural 
Resources  and  Environmental 
Protection  Cabinet  on  November  13  and 
May  24,  1995,  as  part  of  the  Kentucky 
SIP.  The  1990  Baseline  Emission 
Inventory  for  the  Ashland-Huntington 
area  which  includes  Boyd  and  a  portion 
of  Greenup  Counties  which  was 
submitted  on  November  13,  1992. 

(i)  Incorporation  by  reference. 

(A)  Kentucky  Natural  Resources  and 
Environmental  Protection  Cabinet 
Request  to  Redesignate  the  Huntington/ 
Ashland  Moderate  Ozone 
Nonattainment  Area,  Maintenance  Plan, 
effective  May  24,  1995. 

(B)  Appendix  F  Kentucky  Projected 
Emissions  Summary:  VOC,  CO,  and 
NOx,  effective  May  24, 1995. 

(C)  Table  6-1  Summary  of  Biogenic 
Emissions  Huntington-Ashland  MSA, 
effective  May  24, 1995. 

(ii)  Other  material. 

(A)  May  24,  1995,  letter  from  Phillip 
J.  Shepherd,  Secretary,  Natural 
Resources  and  Environmental 
Protection  Cabinet  to  John  H. 
Hankinson,  Regional  Administrator, 
USEPA  Region  4. 

PART  81— [AMENDED] 

1.  The  authority  citation  for  part  81 
continues  to  read  as  follows: 

Authority:  42. U.S.C.  7401-7671q. 

2.  In  §  81.318,  the  ozone  table  is 
amended  by  removing  the  "Huntington- 
Ashland  area"  and  its  entries  in  the  first 
alphabetical  list  and  the  entry  for 
"Greenup  County"  in  the  second 
alphabetical  list  and  by  adding  in 
alphabetical  order  to  the  second  listing 
of  counties  the  entries  for  "Boyd 
County"  and  "Greenup  County"  to  read 
as  follows: 

§81.318    Kentucky. 


Designated  area 


Designation 


Date' 


Classification 


Type 


Date! 


Type 


Boyd  County  June  29,  1995 

Greenup  County  June  29,  1995 


Unclassifiable/Attainment. 
Unclassifiable/ Attainment. 
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Kentucky-Ozone— Continued 

Designated  area 

Designation                                                             Classification 

Date'                                                   Type                                Date'               Type 

*                                                               • 

•                                                               •                                                               •                                                               •                                                               • 

'  This  date  is  November  15,  1990,  unless  otherwise  noted. 


|FR  Doc.  95-15953  Filed  6-28-95;  8:45  am] 

B4LUrMi  CODE  6560-60-P 

40  CFR  Part  271 

[FRL-5249-2] 

New  York:  Final  Authorization  of  State 
Hazardous  Waste  Program  Revisions 

AGENCY:  Environmental  Protection 

Agency. 

ACnON:  Immediate  final  rule. 

SUMMARY:  New  York  has  applied  for 
final  authorization  of  certain  revisions 
to  its  hazardous  waste  program  under 
the  Resource  Conservation  and 
Recovery  Act  (RCRA).  The 
Environmental  Protection  Agency  (EPA) 
has  reviewed  New  York's  application 
and  has  made  a  decision,  subject  to 
EPA's  receipt  and  evaluation  of  public 
comment,  that  New  York's  hazardous 
waste  program  revisions  satisfy  all  of 
the  requirements  necessary  to  qualify 
for  final  authorization.  Thus,  EPA 
intends  to  approve  New  York's 
hazardous  waste  program  revisions, 
which  are  described  later  in  this  Notice. 
New  York's  application  for  program 
revision  is  available  for  public  review 
and  comment. 

DATES:  Final  authorization  for  New  York 
shall  be  effective  Aiigust  28. 1995  unless 
EPA  publishes  a  prior  Federal  Register 
action  withdrawing  this  immediate  final 


rule.  All  comments  on  New  York's 
program  revision  application  must  be 
received  by  the  close  of  business  July 
31. 1995. 

ADDRESSES:  Copies  of  New  York's 
progiam  revision  application  are 
available  during  the  business  hours  of  8 
a.m.  to  4:30  p.m.  at  the  following 
addresses  for  inspection  and  copying: 
New  York  State  Department  of 
Environmental  Conservation.  50  Wolf 
Road.  Room  204.  Albany,  New  York 
12233-7253,  (518)  457-3273;  U.S.  EPA 
Library  (PM  211  A).  401  M  Street.  SW., 
Washington,  DC  20460,  202/382-5926. 
U.S.  EPA  Region  II  Library,  16th  Floor. 
290  Broadway,  New  York,  New  York 
10007-1866.  Phone  (212) 264-2881. 
Written  comments  should  be  sent  to: 
Mr.  Conrad  Simon,  Director,  Air  and 
Waste  Management  Division,  U.S.  EPA, 
Region  II,  290  Broadway,  New  York. 
New  York  10007-1866,  (212)  637-4218. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  Venezia  (212)  637-4218. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

States  with  final  authorization  under 
§  3006(b)  of  the  Resource  Conservation 
and  Recovery  Act  (RCRA  or  the  Act),  42 
U.S.C  6926(b),  have  a  continuing 
obligation  to  maintain  a  haz^dous 
waste  program  that  is  equivalent  to, 
consistent  with,  and  no  less  stringent 
than  the  Federal  hazardous  waste 


program.  In  addition,  the  Hazardous  and 
Solid  Waste  Amendments  of  1984 
(Public  Law  98-616,  November  8, 1984. 
hereinafter  HSWA)  allows  States  to 
revise  their  programs  to  become 
equivalent  to  RCRA  requirements 
promulgated  under  HSWA  authority. 
Revisions  to  State  hazardous  waste 
programs  are  necessary  when  Federal  or 
State  statutory  or  regulatory  authority  is 
modified  or  when  certain  other  changes 
occur.  Most  commonly.  State  program 
revisions  are  necessitated  by  changes  to 
EPA's  regulations  in  40  CFR  Parts  260- 
266,  268, 124  and  270. 

New  York 

New  York  initially  received  final 
authorization  on  May  29,  1986.  New 
York  received  authorization  for 
revisions  to  its  program  on  July  3, 1989, 
May  7, 1990,  October  29,  1991,  and  May 
22, 1992.  On  December  10,  1993.  New 
York  submitted  a  program  revision 
application  for  additional  program 
approvals.  Today,  EPA  is  proposing 
approval  of  New  York's  program 
revision  in  accordance  with  40  CFR 
271.21(b)(3). 

In  order  to  obtain  Final  Authorization, 
the  State  of  New  York  has  demonstrated 
and  certified  that  its  authority  to 
regulate  the  following  is  equivalent  to 
the  Federal  RCRA  authority,  including 
the  requirements  promulgated  under 
HSWA  authority: 


Provision 


Federal  authority 


State  auttK>nty 


Delay  of  Closure  Period  lor  Hazardous  Waste 
Management  Facilities  (54  FR  33376;  08/14/ 
89. 

Mining  Waste  Exclusion  I  (54  FR  36592;  09/ 

01/89. 
Testing    and    Monitoring    Activities    (54    FR 

40260;  09/29/89). 
Testing    and    Monitoring    Activities    (54    FR 

40260;  09/29/89). 
Changes  to  Part  124  Not  Accounted  for  by 

Present  Checklists  (54  FR  246;  01/04/89). 

Mining  Waste  Exclusion  II  (55  FR  2322;  01/23/ 

90). 
Modifications  of  F019  Listing  (55  FR  5340;  02/ 

14/90). 
Testing   and   Monitoring  Activities   (Technical 

Coaection  to  Checklist  67). 


RCRA  §1006,  2002(a),  3004,  3005  and  3006; 
40  CFR  264.13,  264.112,  264.113,  264.142, 
265.13.  265.112,  265.113,  265.142,  270.42. 

RCRA  §  3001(b);  40  CFR  261.3  and  261.4  


RCRA  §3001,  3004.  3005,  3006;  40  CFR 
260.11  and  Part  261  Appendix  III. 

RCRA  §3001,  3004,  3005,  3006;  40  CFR 
260.11  and  Part  261  Appendix  III. 

RCRA  §1006,  3005;  40  CFR  124.3,  124.5, 
124.6,  124.10,  124.12. 

RCRA   §3001(b)(3)-(A)(ii);   40   CFR   260.10, 

261.4(b)(7). 
RCRA  §3001  (b);  40  CFR  261.31   

RCRA  §3001.  3004.  3005,  3006;  40  CFR 
260.11  and  Part  261  Appendix  III. 


ECL  §27-0900,  0911,  0912,  0913;  6NYCRR 
373-1 .7(c),  373-2.2(6),  373-2.7(c),  (d), 
373-2.8(c),  373-3.2(d),  373-3.7(c),  (d), 
373-3.8(0),  and  Part  621. 

ECL  §27-0903;  6NYCRR  371-1. 1(d)  and  (e). 

ECL  §27-0903,  0911  and  0913;  6NYCRR 
370.1(e)(8)  and  Appendix. 

ECL  §27-0903;  0911  and  0913;  6NYCRR 
370.1(e)(8)  arxl  Appendix. 

ECL  §3-0301.  27-0703,  0913,  and  70-0107; 
6NYCRR  373-1.4,  373-1.6,  373-1.7,  621.2, 
621.3,  621.4,  621.6,  621.7,  621.13,  621.14. 

ECL  §27-0903;  6NYCRR  3702(b), 
371.1{e)(2)(vi). 

ECL  §27-0903;  6NYCRR  371.4(b),  (c).  Ap- 
pendices 21  arxj  22. 

ECL  §27-0903,  0911  and  0913;  6NYCRR 
370.1(e)(8)  and  Appendix  21. 
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Provision 


Listing  of  1,1 — Dimethylhydrazine  Production 
Wastes  (55  FR  18496;  05/02/90). 

HSWA  Codification  Rule.  Double  Liners;  Cor- 
rection (Correction  to  Checklist  17H)  (55  FR 
19262;  05/09/90). 


Federal  authority 


RCRA  §  3001(b);  40  CFR  261.32  

RCRA    §1006.    2002(a).    3004,    3005.    and 
3015(b);  40  CFR  264.221,  and  264.301. 


State  authority 


ECL  §27-0903;  6NYCRR  371.4(b).  (c).  Ap- 
pendices 21  and  22. 

ECL  §3-0301.  27-0703.  0707.  0911.  0913; 
6NYCRR  373-2.1 1(b).  373-2.14(c). 


EPA  has  reviewed  New  York's 
application  and  has  made  an  immediate 
final  decision  that  New  York's 
hazardous  waste  program  revision 
satisfies  all  of  the  requirements 
necessary  to  qualify  for  final 
authorization.  Consequently.  EPA 
intends  to  grant  final  authorization  for 
the  additional  program  modifications  to 
New  York.  The  pubhc  may  submit 
written  comments  on  EPA's  immediate 


final  decision  up  until  July  29. 1995. 
Copies  of  New  York's  application  for 
program  revision  are  available  for 
inspection  and  copying  at  the  locations 
indicated  in  the  ADDRESSES  section  of 
this  Notice. 

Approval  of  New  York's  program 
revision  shall  become  effective  60  days 
after  the  date  of  publication  of  this 
Notice  unless  an  adverse  comment 
pertaining  to  the  State's  revision 


RCRA  checklist 


discussed  in  this  Notice  is  received. 
EPA  will  publish  either  (1)  a  withdrawal 
of  the  immediate  final  decision  or  (2)  a 
Notice  containing  a  response  to 
comments  which  either  affirms  that  the 
immediate  final  decision  takes  effect  or 
reverses  the  decision. 

New  York  is  applying  for  final 
authorization  of  the  following  Federal 
hazardous  waste  requirements: 


Noo-HSWA  Cluster  VI: 

Delay  of  Ctosure  Period  for  Hazardous  Waste  Management  Facilities 

Mining  Waste  Exclusion  I  - 

Testirig  and  Monitoring  Activrties — 

Changes  to  Part  124  Not  Accounted  for  by  Present  Checklists - 

Mining  Waste  Exclusion  II  » - 

Modifications  to  F019  Listing  - -- 

Testing  and  Monitoring  Activities  (Technkal  Con-ection  to  Checklist  67) _. 

HSWA  Cluster  II; 

Listing  of  1.1  Dimethylhydrazine  Production  Wastes  - 

HSWA  Codifkaton  Rute:  DoutJie  Liners;  Correction  (Correction  to  Checklist  17H) 


HSWA/FR 
reference 


54  FR 
54  FR 
54  FR 

54  FR 

55  FR 
55  FR 
55  FR 


33376 

36592 

40260 

246 

2322 

5340 

8948 


55  FR  18496 
55  FR  19262 


Promulga- 
tion or 
HSWA  date 


08/14/89 
09/01/89 
09/29/89 
01/04/89 
01/23/90 
02/14/90 
03/09/90 

05/02/90 
05/09/90 


New  York  has  only  applied  for 
authorization  for  the  above  listed 
requirements  as  part  of  this  particular 
Federal  Register  approval  process. 

B.  Decision 

The  EPA  concludes,  subject  to  receipt 
and  evaluation  of  public  comment,  that 
New  York's  application  for  program 
revision  meets  all  of  the  statutory  and 
regulatory  requirements  established  by 
RCRA.  Accordingly.  EPA  intends  to 
grant  New  York  final  authorization  to 
operate  its  hazardous  waste  program  as 
revised. 

Compliance  With  Executive  Order 
12866 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  6  of  Executive 
Order  12866. 

Certification  Under  the  Regulatory 
Flexibility  Act 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  I  hereby  certify  that  this 
authorization  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This 
authorization  effectively  suspends  the 
applicability  of  certain  Federal 


regulations  in  favor  of  New  York's 
program,  thereby  eliminating 
duplicative  requirements  for  handlers  of 
hazardous  waste  in  the  State.  It  does  not 
impose  any  new  burdens  on  small 
entities.  This  rule,  therefore,  does  not 
require  a  regulatory  flexibility  analysis. 

Authority:  This  Notice  is  issued  under  the 
authority  of  Sections  2002(a).  3006  and 
7004(b)  of  the  Solid  Waste  Disposal  Act.  as 
amended.  42  U.S.C.  6912(a),  6926,  6974(b). 

Dated:  March  15.  1995. 
William  J.  Muszynski, 
Acting  Regional  Administrator. 
[FR  Doc.  95-15873  Filed  6-2&-95;  8:45  am] 
BILLING  cooe  6Sea-60-4> 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  64 
[Docket  No.  FEMA-76201 

Suspension  of  Community  EligibHity 

AGENCY:  Federal  Emergency 
Management  Agency,  FEMA. 
ACTION:  Final  rule. 

summary:  This  rule  identifies 
communities,  where  the  sale  of  flood 


insuraiKe  has  been  authorized  under 
the  National  Flood  Insurance  Program 
(NFIP),  that  are  suspended  on  the 
effective  dates  listed  within  this  rule 
because  of  noncompliance  with  the 
floodplain  management  requirements  of 
the  program.  If  the  Federal  Emergency 
Management  Agency  (FEMA)  receives 
documentation  that  the  community  has 
adopted  the  required  floodplain 
management  measures  prior  to  the 
effective  suspension  date  given  in  this 
rule,  the  suspension  will  be  withdrawn 
by  publication  in  the  Federal  Register. 
EFFECTIVE  DATES:  The  effective  date  of 
each  community's  suspension  is  the 
third  date  ("Susp.")  listed  in  the  third 
column  of  the  following  tables. 
ADDRESSES:  If  you  wish  to  determine 
whether  a  particular  community  was 
suspended  on  the  suspension  date, 
contact  the  appropriate  FEMA  Regional 
Office  or  the  NFIP  servicing  contractori 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  F.  Shea,  Jr.,  Division  Director, 
Program  Implementation  Division, 
Mitigation  Directorate.  500  C  Street  SW.. 
room  417,  Washington,  DC  20472,  (202) 
646-3619. 

SUPPLEMENTARY  INFORMATION:  The  NFIP 
enables  property  owners  to  purchase 
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flood  insurance  which  is  generally  not 
otherwise  available.  In  return, 
commimities  agree  to  adopt  and 
administer  local  floodplain  management 
aimed  at  protecting  lives  and  new 
construction  from  futiu-e  flooding. 
Section  1315  of  the  National  Flood 
Insurance  Act  of  1968.  as  amended,  42 
U.S.C.  4022,  prohibits  flood  insurance 
coverage  as  authorized  under  the 
National  Flood  Insurance  Program,  42 
U.S.C.  4001  et  seq..  unless  an 
appropriate  public  body  adopts 
adequate  floodplain  management 
measures  with  effective  enforcement 
measures.  The  communities  Hsted  in 
this  document  no  longer  meet  that 
statutory  requirement  for  compliance 
with  program  regulations.  44  CFR  part 
59  et  seq.  Accordingly,  the  communities 
will  be  suspended  on  the  effective  date 
in  the  third  column.  As  of  that  date, 
flood  insurance  will  no  longer  be 
available  in  the  community.  However, 
some  of  these  communities  may  adopt 
and  submit  the  required  documentation 
of  legally  enforceable  floodplain 
management  measures  after  this  rule  is 
published  but  prior  to  the  actual 
suspension  date.  These  communities 
will  not  be  suspended  and  will  continue 
their  eligibility  for  the  sale  of  insurance. 
A  notice  withdrawing  the  suspension  of 
the  communities  will  be  published  in 
the  Federal  Register. 

In  addition,  the  Federal  Emergency 
Management  Agency  has  identified  the 
special  flood  hazard  areas  in  these 
communities  by  publishing  a  Flood 
Insurance  Rate  Map  (FIRM).  The  date  of 
the  FIRM  if  one  has  been  pubUshed,  is 
indicated  in  the  fourth  column  of  the 
table.  No  direct  Federal  financial 
assistance  (except  assistance  pursuant  to 
the  Robert  T.  Stafford  Disaster  Relief 
and  Emergency  Assistance  Act  not  in 
connection  with  a  flood)  may  legally  be 
provided  for  construction  or  acquisition 
of  buildings  in  the  identified  special 


flood  hazard  area  of  communities  not 
participating  in  the  NFIP  and  identified 
for  more  than  a  year,  on  the  Federal 
Emergency  Management  Agency's 
initial  flood  insurance  map  of  the 
community  as  having  flood-prone  areas 
(section  202(a)  of  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C. 
4106(a),  as  amended).  This  prohibition 
against  certain  types  of  Federal 
assistance  becomes  effective  for  the 
commimities  listed  on  the  date  shown 
in  the  last  column. 

The  Deputy  Associate  Director  finds 
that  notice  and  public  comment  under 
5  U.S.C.  553(b)  are  impracticable  and 
unnecessary  because  communities  listed 
in  this  final  rule  have  been  adequately 
notified. 

Each  community  receives  a  6-month, 
90-day,  and  30-day  notification 
addressed  to  the  Chief  Executive  Officer 
that  the  community  will  be  suspended 
unless  the  required  floodplain 
management  measures  are  met  prior  to 
the  effective  suspension  date.  Since 
these  notifications  have  been  made,  this 
final  rule  may  take  effect  within  less 
than  30  days. 

National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  Part 
10,  Environmental  Considerations.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Deputy  Associate  Director  has 
determined  that  this  rule  is  exempt  from 
the  requirements  of  the  Regulatory 
Flexibility  Act  because  the  National 
Flood  Insurance  Act  of  1968,  as 
amended,  42  U.S.C.  4022,  prohibits 
flood  insurance  coverage  unless  an 
appropriate  public  body  adopts 
adequate  floodplain  management 
measures  with  effective  enforcement 
measures.  The  communities  listed  no 
longer  comply  with  the  statutory 


requirements,  and  after  the  effective 
date,  flood  insurance  will  no  longer  be 
available  in  the  commimities  unless 
they  take  remedial  action. 

Regulatory  Classification 

This  final  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
section  3(f)  of  Executive  Order  12866  of 
September  30. 1993.  Regulatory 
Planning  and  Review.  58  FR  51735. 

Paperwork  Reduction  Act 

This  rule  does  not  involve  any 
collection  of  information  for  purposes  of 
the  Paperwork  Reduction  Act.  44  U.S.C. 
3501  et  seq. 

Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federalism  implications  under 
Executive  Order  12612,  Federalism, 
October  26. 1987.  3  CFR.  1987  Comp., 
p.  252. 

Executive  Order  12778,  Civil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  section  2fb)(2)  of  Executive 
Order  12778.  October  25, 1991.  56  FR 
55195,  3  CFR.  1991  Comp..  p.  309. 

List  of  Subjects  in  44  CFR  Part  64 

Flood  insurance.  Floodplains. 

Accordingly.  44  CFR  part  64  is 
amended  as  follows: 

PART  64— [AMENDED] 

1 .  The  authority  citation  for  part  64 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978.  3  CFR. 
1978  Comp..  p.  329;  E.O.  12127,  44  FR  19367, 
3  CFR.  1979  Comp.,  p.  376. 

§64.6    [Amended] 

2.  The  tables  published  under  the 
authority  of  §  64.6  are  amended  as 
follows: 


State  and  location 

Community 
No. 

Effective  dates  of  eligibility 

Current 
effective 
map  date 

Date  certain 
federal  assist- 
ance no  longer 

available  in 
special  flood 
hazard  areas 

Region  II 

New  York:  Evans,  town  of.  Erie  County  

Region  III 

Pennsylvania:  Orbisonia,  txjrough  of,  Hunting- 
don County. 

Wirninia-  Hamnton   indeoendent  citv  

360240 

421682 
515527 

April  21,  1972,  Emerg;  

Septemtjer  30,  1977,  Reg;  

July  3,  1995,  Susp. 

October  15.  1975.  Emerg;  .-. 

December  31,  1982,  Reg;  

July  3,  1995,  Susp. 

March  27,  1970,  Emerg;  

January  15,  1971.  Reg; 

July  3,  1995,  Susp. 

July  3, 
1995 

do 

do 

July  3,  1995. 

Do. 
Do. 
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State  and  location 


Region  V 

Ohio:  Malvern,  village  ol  Carroll  County 


Region  X 

Oregon:  Fairview,  city  of,  Multnomah  County. 


Region  II 

New  YorV: 

Oswego,  town  of  Oswego  County 


Richland,  town  of,  Oswego  County 


Sandy  Creek,  town  of,  Oswego  County 


Region  IV 

Georgia:  Glynn  County,  unincorporated  areas 


South  Carolina: 

Cayce,  city  of,  Lexington  County 


Lexington  County,  unincorporated  areas 


Community 
No. 


West  Columt)ia.  city  of,  Lexington  County 


Region  V 

Minnesota:  Andover,  city  of.  Anoka  County 


Ohio:  Miami  County,  unincorporated  areas 


Region  VI 

Texas: 

Comal  County,  unincorporated  areas 


Schertz,  city  of,  Bexar  County 


Sherman,  city  of,  Grayson  County 


Region  VII 

Missoun:  Hayti  Heights,  city  of,  Pemiscot  Courv- 

ty- 

Nebraska:  Blair,  city  of,  Washington  County  


Region  X 

Idaho:  Coeur  d'Alene,  city  of,  Kootenai  County 


390052 
410180 

360657 
360660 
360661 

130092 

450131 
450129 
450140 

270689 
390398 

485463 
480269 
485509 

290277 
310228 

160078 


Effective  dates  of  eligitiility 


May  14,  1975,  Emerg;  

July  3,  1995,  Reg; 

July  3,  1995,  Susp. 

March  31,  1975,  Emerg;  ... 
Septemtjer  30,  1987,  Reg; 
July  3,  1995,  Susp. 


Decemt)er  16,  1976,  Enierg; 
Septemt)er  30,  1981.  Reg;  .. 
July  17,  1995,  Susp;. 

March  21,  1974,  Emerg;  

February  15,  1978,  Reg; 

July  17,  1995,  Susp. 
August  18,  1975,  Emerg;  .... 

October  15,  1981,  Reg;  

July  17.  1995,  Susp. 


January  16,  1974,  Emerg;  .. 

April  15.  1995,  Reg; 

July  17.  1995,  Susp. 

February  5,  1 974,  Emerg;  ... 

May  1.  1980,  Reg;  „ 

July  17,  1995,  Susp. 
September  6,  1974,  Emerg; 

June  15,  1981,  Reg;  

July  17,  1995,  Susp. 
December  6,  1973,  Emerg; 
February  15,  1979,  Reg;  .... 
July  17,  1995,  Susp. 


June  23,  1976,  Emerg;  

September  30,  1980,  Reg; 
July  17,  1995,  Susp. 

April  1,  1976,  Emerg;  

January  19,  1983,  Reg;  .... 
July  17,  1995,  Susp. 


March  5,  1971 
November  9,  1 
July  17,  1995, 
November  2,  1 
September  15, 
July  17,  1995, 
May  22,^1570, 
June  4,  1971, 
July  17,  1995, 


,  Emerg;  

973.  Reg;  .. 
Susp. 

973;  Emerg; 
1977,  Reg; 
Susp. 

Emerg;  

Reg;  

Susp. 


Current 
effective 
map  date 


..do 


..do 


March  20,  1975,  Emerg;  

June  15,  1981,  Reg;  

July  17,  1995,  Susp. 
September  17,  1974,  Emerg; 

July  16,  1981,  Reg; 

July  17,  1995,  Susp. 


June  25,  1975,  Emerg;  .. 
September  2,  1982,  Reg; 
July  17,  1995,  Susp. 


July  17, 
1995 

do 

do 

do 

do 

do 

do 

do 

do 

...do 
....do 
....do 

....do 
....do 

...do 


Date  certain 
federal  assist- 
ance no  longer 
available  in 
special  flood 
hazard  areas 


Do. 
Do. 

July  17,  1995. 
Do. 
Do. 

Do. 

Do. 
Do. 
Do. 

Do. 
Do. 

Do. 
Do. 
Do. 

Do. 
Do. 

Do. 


Code  for  reading  third  column:  Emerg. — Emergency;  Reg. — Regular;  Rein. — Reinstatement;  Susp. — Suspension. 
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(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  "Flood  Insurance.") 

Issued:  June  23,  1995. 
Frank  H.  Thomas, 

Deputy  Associate  Director.  Mitigation 
Directorate. 
(FR  Doc.  95-15976  Filed  6-28-95;  8:45  ami 

BILUNG  CODE  671S-21-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 


50  CFR  Part  650 

[Docket  No.  950615156-6156-01;  I.D. 
050295A] 

RIN  0648-AI02 

Atlantic  Sea  Scallop  Fishery; 
Framework  5  Gear  Restrictions 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 
ACTION:  Final  rule. 

SUMMARY:  NMFS  issues  this  final  rule  to 
implement  measures  contained  in 
Framework  Adjustment  5  to  the  Fishery 
Management  Flan  for  the  Atlantic  Sea 
Scallop  Fishery  (FMP).  This  rule 
implements  measures  that  prohibit 
limited  access  vessels,  fishing  under  the 
days-at-sea  (DAS)  program,  ft-om  using 
trawl  nets,  with  the  exception  of  vessels 
that  have  not  used  a  scallop  dredge 
since  January  1,  1988,  to  the  present, 
and  requires  all  dredges  to  have  a 
minimum  number  of  rows  of  steel  rings 
extending  from  the  "after  end"  to  the 
club  stick.  The  intent  is  to  protect 
against  the  overharvest  of  small, 
immature  sea  scallops. 
EFFECTIVE  DATE:  July  31,  1995. 
ADDRESSES:  Copies  of  Amendment  4,  its 
regulatory  impact  review,  initial 
regulatory  flexibility  analysis  (IRFA), 
the  final  supplemental  environmental 
impact  statement,  and  the  supporting 
documents  for  Framework  Adjustment  5 
are  available  from  Douglas  Marshall, 
Executive  Director,  New  England 
Fishery  Management  Council,  Suntaug 
Office  Park,  5  Broadway  (U.S.  Route  1), 
Saugus,  MA  01906-1097,  telephone 
617-231-0422. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
H.  Jones,  Fishery  Policy  Analyst,  508- 
281-9273. 
SUPPLEMENTARY  INFORMATION: 

Background 

Amendment  4  to  the  FMP  was 
implemented  on  March  1,  1994  (59  FR 
2757,  January  19, 1994).  The 


amendment  established  controls  on  total 
fishing  effort  through  limited  entry  and 
a  schedule  of  reductions  in  allowable 
time  at  sea.  Although  the  amendment 
was  approved,  NMFS  remains 
concerned  about  the  near-term  level  of 
protection  of  small  sea  scallops.  This 
concern  is  reflected  in  the  Director's, 
Northeast  Region,  NMFS  (Regional 
Director),  approval  letter  to  the  New 
England  Fishery  Management  Council 
(Council),  dated  November  5, 1993,  that 
advised  the  Council  that  the  Regional 
Director  will  be  monitoring  carefully  the 
initial  impact  of  the  amendment  on 
fishing  mortality  rates  of  small  sea 
scallops.  If  fishing  mortality  rates 
increased  beyond  anticipated  levels,  the 
Council  was  expected  to  consider 
immediately,  adjustments  for 
implementation  under  the  framework 
measure  provisions  of  the  amendment. 

Ban  on  Trawl  Nets 

The  final  rule  prohibits  limited  access 
vessels  fishing  under  the  DAS  program 
from  using  trawl  nets  except  for  vessels 
that  have  not  used  a  scallop  dredge 
since  January  1, 1988.  The  intended 
effect  of  this  prohibition  is  to  prevent 
current  scallop  dredge  vessels  from 
switching  to  trawl  nets,  a  switch  that 
would  likely  result  in  a  significant 
increase  in  the  harvest  of  small  scallops 
in  contravention  of  Amendment  4 
objectives.  Many  of  the  current  dredge 
operators  have  commented  that  the 
replacement  of  dredges  with  trawl  nets, 
in  the  sea  scallop  fishery,  may  result  in 
the  further  depletion  of  the  resource. 
The  Council's  Scallop  Plan 
Development  Team  supports  this 
concern  in  its  finding  that  the  use  of 
trawl  nets  tends  to  circumvent  the  limits 
on  fishing  gear  selectivity  intended  by 
the  regulatory  3V4  (83  mm)  and  3V2  inch 
(89  mm)  minimum  ring  size  restrictions 
for  dredges.  Furthermore,  at  least  one 
study  has  shown  that  trawl  nets  are  not 
as  selective  as  dredges  in  regard  to  the 
harvest  of  smaller  scallops  and  that 
larger  numbers  of  smaller  scallops  are 
killed  during  landing,  while  on  deck,  or 
during  or  after  discarding  in  the  trawl 
fishery  than  in  the  dredge  fishery. 

For  purposes  of  allowing  traditional 
fishing  practices  to  continue,  as 
analyzed  in  connection  with 
Amendment  4,  Framework  Adjustment 
5  allows  vessels  that  have  not  used  a 
scallop  dredge  since  January  1,  1988,  to 
fish  for  scallops  using  trawl  nets.  This 
exemption  will  apply  only  to  vessels  for 
which  an  eligibility  determination  has 
been  made  in  1995.  This  criterion  is 
intended  to  allow  only  those  vessels 
that  are  incapable  of  towing  dredges  due 
to  their  lack  of  sufficient  engine  power 
and/or  proper  construction  to 


participate  in  the  trawl  net  segment  of 
the  fishery.  The  number  of  such  vessels 
is  projected  to  be  small  and,  therefore, 
allowing  such  vessels  to  continue  to  fish 
with  trawl  nets  is  anticipated  not  to 
have  any  significant  impact  on  the 
stock. 

Restrictions  on  Dredge  Configiiration 

Amendment  4  prohibits  the  use  of  any 
material,  device,  or  net  or  dredge 
configuration  or  design  that  results  in 
obstructing  the  release  of  scallops  that 
would  have  passed  through  a  legal  size 
net  and  dredge  that  did  not  use  any 
such  material,  device,  or  net  or  dredge 
configuration  or  design.  The  Council  is 
aware  of  a  recent  practice  of  rurming  the 
twine  top  along  the  back  of  the  dredge 
to  the  club  stick.  This  practice  limits  the 
ability  of  the  dredge  to  open  up  as  the 
mesh  stretches  shut,  thereby  restricting 
the  escapement  of  smaller  scallops. 
Framework  Adjustment  5  specifies  the 
acceptable  twine  top  configuration  for 
dredges  in  use  by  limited  access  vessels 
under  the  DAS  program.  Specifically, 
the  framework  adjustment  refines  the 
dredge  vessel  gear  restrictions  to  require 
that  all  dredges  that  are  wider  than  8  ft 
(2.44  m)  and  all  dredges  used  on 
double-rigged  vessels  have  at  least  seven 
rows  (regardless  of  ring  size)  of 
nonoverlapping  steel  rings  between  the 
after  end  of  the  twine  top  and  the  club 
stick.  Additionally,  all  single  dredges  of 
8  ft  (2.44  m)  or  less  width  must  have  at 
least  four  rows  (regardless  of  ring  size) 
of  nonoverlapping  steel  rings  between 
the  after  end  of  the  twine  top  and  the 
club  stick. 

Public  Comment 

The  December  8,  1994,  Council 
meeting  was  the  first  of  the  required 
public  meetings  under  the  framework 
adjustment  process  as  announced  in  the 
Federal  Register  on  December  2, 1994 
(59  FR  61878).  A  draft  document 
containing  the  proposed  management 
measures  and  their  rationale  was 
available  to  the  public  on  December  28, 

1994,  and  mailed  to  260  people, 
including  those  serving  as  scallop 
industry  advisors  to  the  Council.  Two 
subsequent  public  hearings  were  held 
jointly  with  Council  meetings  occurring 
on  January  12,  1995,  and  March  30, 

1995.  Five  vkritten  sets  of  comments 
were  received  by  the  Council.  Four 
commenters  favored  the  framework, 
while  one  was  opposed  to  an  exemption 
for  traditional  net  vessels. 

Testimony  provided  by  industry 
members  and  other  interested  parties 
mirrored  the  concern  of  the  Council 
regarding  net  trawls,  dredge 
configuration,  and  the  taking  of  small 
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scallops.  Irauniunai  nei  tishers. 
especially  those  froai  the  Mid-Ailantic 
area,  voiced  concern  regarding  a 
prohibition  on  trawl  nets.  However,  all 
agreed  that  an  exemption  for  traditional 
net  vessels  from  the  ban  on  nets,  would 
address  concerns  of  net  fishermen, 
while  providing  adequate  protection  to 
the  resource. 

Classification 

The  Assistant  Administrator  for 
Fisheries,  NOAA  (AA),  finds  there  is 
good  cause  to  waive  prior  notice  and 
opportunity  for  comments  under  5 
U.S.C.  5530)1(B).  Three  Council 
meetings  held  by  the  Council  to  discuss 
management  measures  implemented  by 
this  rule  provided  adequate  prior  notice 
opportunity  for  public  comment  to  be 
made  and  considered.  Thus  additional 
opportunity  for  public  comment  is 
unnecessary.  Because  prior  notice  and 
an  opportunity  for  comment  is  not 
required  for  this  rule,  no  regulatory 
fiexibility  analysis  is  required  or  was 
prepared. 

This  final  rule  has  been  determined  to 
be  not  significant  for  purposes  of  E.O. 
12866. 


Um  oi  Subjects  in  50  CFR  Part  650 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Dated:  June  23. 1995. 
RicJiard  H.  Schaefer, 

Acting  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble.  50  CFR  part  650  is  amended 
as  follows: 

PART  650— ATLANTIC  SEA  SCALLOP 
FISHERY 

1.  The  authority  citation  for  part  650 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

2.  Section  650.9  is  amended  by 
revising  paragraphs  (a)(5)  and  (d)(13) 
and  adding  paragraphs  (b)(25)  and 
(b)(26)  to  read  as  follows: 

§650.9    Prohibitions. 

***** 

(a)  *  •  * 

(5)  Make  any  false  statement  in 
connection  with  an  application  or 
declaration  under  §650.4,  §650.5  or 
§650.21. 

(b)*** 

(25)  Fish  with,  possess  on  board,  or 
land  scallops  while  in  possession  of 
trawl  nets,  when  fishing  for  scallops 


under  int;  ua:>  allocatiui.  program 
unless  exempted  as  provided  for  in 
§650.21(0. 

(26)  Fail  to  comply  with  the 
restriction  on  twine  top  described  in 
§650.21(b)(4)(iv). 

***** 

(d)  *  *  • 

(13)  Make  any  false  statement  on  any 
report  or  declaration  under  §  650.7  or 
under  §650.21. 

3.  Section  650.21  is  amended  by 
revising  paragraph  (a)  introductory  text 
and  adding  paragraphs  (b)(4)(iv)  and  (f) 
to  read  as  follows: 

§  650.21    Gear  and  crew  restrictions. 

(a)  Trawl  vessel  gear  restrictions. 
Trawl  vessels  in  possession  of  more 
than  40  lb  (18.14  kg)  of  shucked  scallops 
or  5  U.S.  bushels  (176.2  1)  of  in-shell 
scallops,  trawl  vessels  fishing  for 
scallops,  and  trawl  vessels  issued  a 
limited  access  scallop  permit  under 
§  650.4(a),  while  fishing  under  or 
subject  to  the  DAS  allocation  program 
for  sea  scallops  and  authorized  to  fish 
with  or  possess  on  board  trawl  nets 
pursuant  to  §  650.21(f),  must  comply 
with  the  following: 
***** 

(b)*** 
(4)  *  *  * 
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(iv)  Twine  top  restrictions.  Vessels 
issued  limited  access  scallop  permits 
that  are  fishing  for  scallops  under  the 
DAS  Program  are  also  subject  to  the 
following  restrictions:  For  dredges 
greater  than  8  ft  (2.44  m)  in  width  or  for 
dredges  on  a  vessel  rigged  with  more 
than  one  dredge,  regardless  of  size,  at 
least  seven  rows  of  nonoverlapping  steel 
rings  unobstructed  by  netting  or  any 
other  material,  must  be  between  the 
terminus  of  the  dredge  (club  stick)  and 
the  net  material  on  the  top  of  the  dredge 
(twine  top).  For  dredges  less  than  8  ft 
(2.44  m)  in  width,  used  singly,  at  least 
four  rows  of  nonoverlapping  steel  rings 
unobstructed  by  netting  or  any  other 
material  must  be  between  the  club  stick 
and  the  twine  top  of  the  dredge  (Figure 

2). 

***** 

(f)  Restriction  on  the  use  of  trawl  nets. 
(1)  Beginning  on  August  28, 1995 
vessels  issued  a  limited  access  scallop 
permit  fishing  for  scallops  under  the 
DAS  allocation  program  may  not  fish 
with,  possess  on  board,  or  land  scallops 
while  in  possession  of  trawl  nets  unless 
such  vessels  have  been  determined  to  be 
eligible  to  use  trawl  nets  and  have  on 
board  a  valid  letter  of  authorization  as 
specified  and  provided  for  under 
paragraphs  (f)(2)  and  (3)  of  this  section. 

(2)  Determination  of  eligibility  to  use 
trawl  nets.  To  be  eligible  for  an 
exemption  from  the  restriction 
described  in  paragraph  (0  of  this 


section,  a  vessel  may  not  have  fished  for 
scallops  with  a  scallop  dredge  from 
January  1, 1988,  to  the  present.  NMFS 
will  contact  all  limited  access  permit 
holders  to  notify  them  of  their  initial 
determination  of  eligibility  for  an 
exemption  from  the  prohibition  on  the 
use  of  trawl  nets  based  on  information 
currently  available  to  NMFS.  If  a  vessel 
owner  agrees  with  an  initial 
determination  that  the  vessel  is  eligible 
to  use  a  trawl  net,  the  owner  must, 
within  30  days  of  receipt  of  the  initial 
determination,  sign  and  submit  to 
NMFS  a  declaration,  provided  by 
NMFS,  stating  that  the  vessel  has  not 
fished  for  scallops  with  a  scallop  dredge 
from  January  1, 1988,  to  the  present.  If 
the  vessel  owner  disagrees  with  an 
initial  determination  that  the  vessel  is 
not  eligible  to  use  a  trawl  net,  the  owner 
must,  within  30  days  of  receipt  of  the 
initial  determination,  sign  and  submit  to 
NMFS  a  declaration,  provided  by 
NMFS,  stating  that  the  vessel  has  not 
fished  for  scallops  with  a  scallop  dredge 
from  January  1, 1988,  to  the  present. 
The  signed  declaration  shall  serve  as  a 
rebuttable  presumption  that  the  vessel 
qualifies  for  an  exemption  from  the 
prohibition  on  the  use  of  trawl  nets. 
This  exemption  applies  only  to  vessels 
that  have  been  issued  1995  limited 
access  scallop  permits  or  that  are 
eligible  to  be  issued  such  a  permit,  and 
for  which  a  determination  has  been 


made  in  1995,  except  as  provided  in 
paragraph  (f)(4)  of  this  section. 

(3)  Authorization  to  use  trawl  nets. 
Vessels  determined  to  have  met  the 
criteria  for  exemption  from  the 
prohibition  on  the  use  of  trawl  nets, 
pursuant  to  paragraph  (f)(2)  of  this 
section,  shall  be  issued  a  letter  of 
authorization  by  the  Regional  Director. 
Such  letter  must  be  carried  on  board  the 
vessel  at  all  times.  In  subsequent  years, 
eligibility  for  this  exemption  will  be 
indicated  on  the  vessel's  permit. 

(4)  Authorization  to  use  trawl  nets  by 
replacement  vessels.  To  be  eligible  for 
an  exemption  from  the  restriction 
described  in  paragraph  (0  of  this 
section,  any  replacement  vessel  of  a 
vessel  authorized  to  fish  for  scallops 
with  trawl  nets  must  meet  the  eligibility 
requirements  and  have  on  board  a  valid 
letter  of  authorization  as  specified  and 
provided  under  paragraphs  (f)(2)  and 
(f)(3)  of  this  section.  The  letter  of 
authorization  must  be  requested  at  the 
time  the  vessel  owner  initially  applies 
for  a  permit  for  the  replacement  vessel. 
The  determination  of  a  replacement 
vessel's  eligibility  for  a  letter  of 
authorization  shall  be  made  in 
accordance  with,  and  as  specified  in 
paragraph  (f)(2)  of  this  section. 
***** 

4.  Figure  2  to  part  650  is  added  to  part 
650  to  read  as  follows: 

BtLUNG  CODE  351»-22-F 
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Figure  2  to  Part  630 — Schematic  example  of  a  legal  dredge  with  twine  top.  Not  Drawn  to  scale 
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Federal  Register 
Vol.  60.  No.  125 
Thursday,  June  29,  1995 


This  section  of  the  FEDERAL  REGISJER 
contains  notices  to  the  put)lic  of  ttie  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  Interested 
persons  an  opportunity  to  participate  In  the 
ojle  making  poor  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  927 

pocket  No.  AO-99-A-6;  FV -92-065] 

Winter  Pears  Grown  in  Oregon, 
Washington,  and  California; 
Secretary's  Decision  and  Referendum 
Order  on  Proposed  Further 
Amendment  of  Marketing  Agreement 
and  Order  No.  927 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Proposed  rule  and  referendum 

order. 

SUMMARY:  This  decision  proposes 
amendments  to  the  subject  marketing 
agreement  and  order  (order)  and 
provides  winter  pear  producers  with  the 
opportunity  to  vote  in  a  referendum  to 
determine  if  they  favor  the  proposed 
amendments.  The  proposed 
amendments  were  submitted  by  the 
Winter  Pear  Control  Committee  "(WPCC), 
the  agency  responsible  for  local 
administration  of  the  order.  The 
proposed  amendments  would  redefine 
"ship  or  handle"  to  include  shipments 
of  winter  pears  within  the  production 
area,  update  the  definition  of  "export 
market"  to  recognize  that  there  are  now 
50  states  in  the  United  States,  authorize 
the  WPCC  to  accept  voluntary' 
contributions  and  how  such  funds  may 
be  used,  and  revise  the  authority  for 
exempting  certain  shipments  from 
regulation.  These  proposed  amendments 
are  designed  to  improve  the 
administration,  operation  and  function 
of  the  winter  pear  marketing  order 
program. 

DATES:  The  referendum  shall  be 
conducted  from  November  1  through 
November  30,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Britthany  Beadle,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  room 
2523-S,  Washington,  DC  20250-0200: 
telephone:  (202)  720-5127;  or  Teresa 


Hutchinson,  Northwest  Marketing  Field 
Office,  Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Division, 
AMS,  USDA,  1220  SW.,  Third  Avenue, 
room  369.  Portland,  Oregon,  97204: 
telephone:  (503)  326-2725. 
SUPPLEMENTARY  INFORMATION:  Prior 
documents  in  this  proceeding:  Notice  of 
Hearing  issued  on  November  16, 1992, 
and  published  in  the  November  20, 
1992,  issue  of  the  Federal  Register  (57 
FR  54728).  Recommended  Decision  and 
Opportunity  To  File  Written  Exceptions 
issued  on  March  15,  1995,  and 
published  in  the  Federal  Register  on 
March  21,  1995  (60  FR  14914). 

This  administrative  action  is  governed 
by  the  provisions  of  sections  556  and 
557  of  Title  5  of  the  United  States  Code 
and,  therefore,  is  excluded  from  the 
requirements  to  Executive  Order  12866. 

Preliminary  Statement 

The  proposed  amendments  were 
formulated  on  the  record  of  a  public 
hearing  held  in  Portland,  Oregon,  on 
December  2,  1992,  to  consider  the 
proposed  amendment  of  the  Marketing 
Agreement  and  Order  No.  927, 
regulating  the  handling  of  winter  pears 
grown  in  Oregon,  Washington,  and 
California  hereinafter  referred  to 
collectively  as  the  "order."  The  hearing 
was  held  pursuant  to  the  provisions  of 
the  Agricultural  Marketing  Agreement 
Act  1937,  as  amended  (7  U.S.C.  601  et 
seq.),  hereinafter  referred  to  as  the  Act, 
and  the  applicable  rules  of  practice  and 
procedure  governing  proceedings  to 
formulate  marketing  agreements  and 
marketing  orders  (7  CFR  part  900).  The 
Notice  of  Hearing  contained  several 
amendment  proposals  submitted  by  the 
WPCC  established  under  the  order  to 
assist  in  local  administration  of  the 
program. 

The  proposals  would:  (1)  Redefine 
"ship  or  handle"  to  include  shipments 
of  winter  pears  within  the  production 
area;  (2)  update  the  definition  of  "export 
market  '  to  recognize  that  there  are  now 
50  states  in  the  United  States:  (3) 
authorize  the  WPCC  to  accept  voluntary 
contributions  and  how  such  funds  may 
be  used:  and  (4)  revise  the  authority  for 
exempting  certain  shipments  from 
regulation. 

Upon  the  basis  of  evidence 
introduced  at  the  hearing  and  the  record 
thereof,  the  Administrator  of  the 
Agricultural  Marketing  Service  (AMS) 
on  March  21.  1995,  filed  with  the 


Hearing  Clerk,  U.S.  Department  of 
Agriculture,  a  Recommended  Decision 
and  Opportunity  to  File  Written 
Exceptions  thereto  by  April  20, 1995. 
None  were  filed. 

Small  Business  Considerations 

In  accordance  with  the  provisions  of 
the  Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.],  the  Administrator  of 
the  AMS  has  determined  that  this  action 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Small  agricultural  service  firms, 
which  include  handlers  regulated  under 
this  order,  have  been  defined  by  the 
Small  Business  Administration  (SBA) 
(13  CFR  121.601)  as  those  having  annual 
receipts  of  less  than  $5,000,000.  Small 
agricultural  producers  are  defined  as 
those  having  annual  receipts  of  less  than 
$500,000. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scales  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing.orders  and  rules  issued 
thereunder  are  unique  in  that  they  are 
brought  about  through  group  action  of 
essentially  small  entities  acting  on  their 
own  behalf.  Thus  both  the  RFA  and  the 
Act  have  small  entity  orientation  and 
compatibility.  Interested  persons  were 
invited  to  present  evidence  at  the 
hearing  on  the  probable  impact  that  the 
proposed  amendments  to  the  order 
would  have  on  small  businesses. 

During  the  1991-92  crop  year,  90 
handlers  were  regulated  under 
Marketing  Order  No.  927.  In  addition, 
there  were  about  1,650  producers  of 
winter  pears  in  the  production  area. 
Marketing  orders  and  amendments 
thereto  are  unique  in  that  they  are 
normally  brought  about  through  group 
action  of  essentially  small  entities  for 
their  own  benefit.  Thus,  both  the  RFA 
and  the  Act  are  compatible  with  respect 
to  small  entities. 

All  of  the  amendments  are  designed 
to  enhance  the  administration  and 
functioning  of  the  marketing  agreement 
and  order  which  would  benefit  the 
industry.  If  implemented,  these 
amendments  might  impose  some  costs 
on  affected  handlers  and  producers. 
However,  the  added  burden  on  small 
entities,  if  present  at  all,  would  not  be 
significant  because  the  benefits  of  the 
proposed  amendments  are  expected  to 
outweigh  the  costs. 
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The  amendments  proposed  herein 
have  been  reviewed  under  Executive 
Order  12778.  Civil  Justice  Reform.  They 
are  not  intended  to  have  retroactive 
effect.  If  adopted,  the  proposed 
amendments  would  not  preempt  any 
State  or  local  laws,  regulations,  or 
policies,  unless  they  present  an 
irreconcilable  conflict  with  the 
amendments. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act.  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obUgation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  requesting  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing,  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  the 
date  of  the  entry  of  the  ruling. 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  35). 
any  change  in  the  reporting  and 
recordkeeping  provisions  that  may 
result  from  the  proposed  amendments 
would  be  submitted  to  the  Office  of 
Management  and  Budget  (0MB).  The 
provisions  would  not  be  effective  until 
receiving  OMB  approval. 

Findings  and  Conclusions  and  Rulings 
on  Exceptions 

The  material  issues,  findings  and 
conclusions,  rulings,  and  general 
findings  and  determinations  included  in 
the  Recommended  Decision  set  forth  in 
the  March  21,  1995,  issue  of  the  Federal 
Register  (60  PR  14914)  are  hereby 
approved  and  adopted  without  change. 

Marketing  Agreement  and  Order 

Annexed  hereto  and  made  a  part 
hereof  is  the  document  entitled  "Order 
Amending  the  Order  Regulating  the 
Handling  of  Winter  Pears  Grown  in 
Oregon,  Washington,  and  Cafifomia." 
This  docimient  has  been  decided  upon 
as  the  detailed  and  appropriate  means  of 
effectuating  the  foregoing  findings  and 
conclusions. 

It  is  hereby  ordered.  That  this  entire 
decision  be  published  in  the  Federal 
Register. 


Referendum  Order 

It  is  hereby  directed  that  a  referendum 
be  conducted  in  accordance  with  the 
procedure  for  the  conduct  of  referenda 
(7  CFR  part  900.400  et  seq.)  to 
determine  whether  the  issuance  of  the 
annexed  order  amending  the  order 
regulating  the  handling  of  winter  pears 
grown  in  Oregon,  Washington,  and 
California  is  approved  or  favored  by 
producers,  as  defined  under  the  terms  of 
the  order,  who  during  the  representative 
period  were  engaged  in  the  production 
of  winter  pears  grown  in  Oregon, 
Washington,  and  CaUfomia. 

The  representative  period  for  the 
conduct  of  such  referendum  is  hereby 
determined  to  be  July  1, 1994,  through 
Jime  30.  1995. 

The  agents  of  the  Secretary  to  conduct 
such  referendum  are  hereby  designated 
to  be  Teresa  L.  Hutchinson,  Marketing 
Speciahst.  and  Gary  D.  Olson.  Officer- 
in-Charge,  Northwest  Marketing  Field 
Office.  Marketing  Order  Administration 
Branch.  Fruit  and  Vegetable  Division. 
AMS.  USDA,  1220  S.W.  Third  Avenue, 
room  369,  Portland,  Oregon  97204, 
telephone:  503-326-2725. 

List  of  Subjects  in  7  CFR  Part  927 

Marketing  agreements.  Pears, 
Reporting  and  recordkeeping 
requirements. 

Dated:  June  22,  1995. 
David  R.  Shipman, 

Acting  Deputy  Assistant  Secretary,  Marketing 
and  Regulatory  Programs. 

Order  amending  the  Order  Regulating 
the  Handling  of  Winter  Pears  Grown  in 
Oregon.  Washington,  and  California  ' 

Findings  and  Determinations 

The  findings  and  determinations 
hereinafter  set  forth  are  supplementary 
and  in  addition  to  the  findings  and 
determinations  previously  made  in 
connection  with  the  issuance  of  the 
order;  and  all  of  said  previous  findings 
and  determinations  are  hereby  ratified 
and  affirmed,  except  insofar  as  such 
findings  and  determinations  may  be  in 
conflict  with  the  findings  and 
determinations  set  forth  herein. 

(a)  Findings  and  Determinations  Upon 
the  Basis  of  the  Hearing  Record 

Pursuant  to  the  provisions  of  the 
Agricuhural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601  et 
seq.),  and  the  applicable  rules  of 
practice  and  procedure  effective 
thereunder  (7  CFR  part  900),  a  public 
hearing  was  held  upon  the  proposed 


'  This  order  shall  not  become  effective  unless  and 
until  the  requirements  of  §  900.14  of  the  rules  of 
practice  and  procedure  governing  proceedings  to 
formulate  marketing  agreements  and  marketing 
orders  have  been  met. 


amendments  to  the  Marketing 
Agreement  and  Order  No.  927  (7  CFR 
part  927),  regulating  the  handling  of 
winter  pears  grown  in  Oregon. 
Washington,  and  California. 

Upon  the  basis  of  the  evidence 
introduced  at  such  hearing  and  the 
record  thereof,  it  is  found  that; 

(1)  The  marketing  agreement  and 
order,  as  amended,  as  hereby  proposed 
to  be  further  amended,  and  all  of  the 
terms  and  conditions  thereof,  will  tend 
to  effectuate  the  declared  policy  of  the 
Act; 

(2)  The  marketing  agreement  and 
order,  as  amended,  as  hereby  proposed 
to  be  further  amended,  regulates  the 
handling  of  wdnter  pears  grown  in  the 
production  area  in  the  same  manner  as. 
and  is  applicable  only  to  persons  in  the 
respective  classes  or  commercial  and 
industrial  activity  specified  in  the 
marketing  agreement  and  order  upon 
which  hearings  have  been  held; 

(3)  The  marketing  agreement  and 
order,  as  amended,  as  hereby  proposed 
to  be  further  amended,  is  limited  in 
application  to  the  smallest  regional 
production  area  which  is  practicable, 
consistent  with  carrying  out  the 
declared  policy  of  the  Act.  and  the 
issuance  of  several  orders  applicable  to 
subdivisions  of  the  production  area 
would  not  effectively  carry  out  the 
declared  policy  of  the  Act; 

(4)  The  marketing  agreement  and 
order,  as  amended,  as  hereby  proposed 
to  be  further  amended,  prescribes, 
insofar  as  practicable,  such  different 
terms  applicable  to  different  parts  of  the 
production  area  as  are  necessary  to  give 
due  recognition  to  the  differences  in  the 
production  and  marketing  of  winter 
pears  grown  in  production  area;  and 

(5)  All  haiidhng  of  vmiter  pears  grown 
in  the  production  area  is  in  the  current 
of  interstate  or  foreign  commerce  or 
directly  burdens,  obstructs,  or  affects 
such  commerce. 

Order  Relative  to  Handling 

It  is  therefore  ordered.  That  on  and 
after  the  effective  date  hereof,  all 
handling  of  v^rinter  pears  grown  in 
Oregon,  Washington,  and  California, 
shall  be  in  conformity  to,  and  in 
compliance  with,  the  terms  and 
conditions  of  the  said  order  as  hereby 
proposed  to  be  amended  as  follows: 

Tne  provisions  of  the  proposed 
marketing  agreement  and  the  order 
amending  the  order  contained  in  the 
Recommended  Decision  issued  by  the 
Administrator  on  March  15,  1995,  and 
published  in  the  Federal  Register  on 
March  21,  1995,  shall  be  and  are  the 
terms  and  provisions  of  this  order 
amending  the  order  and  are  set  forth  in 
full  herein. 


PART  927— WINTER  PEARS  GROWN 
IN  OREGON,  WASHINGTON,  AND 
CALIFORNIA 

1.  The  authority  citation  for  7  CFR 
Part  927  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  Section  927.8  is  revised  to  read  as 
follows: 

§  927.8    Ship  or  handle. 

Ship  or  handle  means  to  sell,  deliver, 
consign  or  transport  pears,  within  the 
production  area  or  between  the 
production  area  and  any  point  outside 
thereof:  Provided.  That  the  term 
"handle"  shall  not  include  the 
transportation  of  winter  pear  shipments 
within  the  production  area  from  the 
orchard  where  grown  to  a  packing 
facility  located  within  the  production 
area  for  preparation  for  market. 

3.  Section  927.10  is  revised  to  read  as 
follows: 

§927.10    Production  area. 

Production  area  means  and  includes 
the  States  of  Oregon.  Washington,  and 
California. 

4.  Section  927.12  is  revised  to  read  as 
follows: 

§  927.1 2    Export  market 

Export  market  means  any  destination 
which  is  not  within  the  50  states,  or  the 
District  of  Columbia,  of  the  United 
States. 

5.  In  §  927.41,  paragraph  (a)  is  revised 
to  read  as  follows: 

§927.41     Assessments. 

(a)  Assessments  will  be  levied  only 
upon  handlers  who  first  handle  pears. 
Each  handler  shall  pay  assessments  on 
all  pears  handled  by  such  handler  as  the 
pro  rata  share  of  the  expenses  which  the 
Secretary  finds  are  reasonable  and  likely 
to  be  incurred  by  the  Control  Committee 
during  a  fiscal  period.  The  payment  of 
assessments  for  the  maintenance  and 
functioning  of  the  Control  Committee 
may  be  required  under  this  part 
throughout  the  period  such  assessments 
are  payable  irrespective  of  whether 
particular  provisions  thereof  are 
suspended  or  become  inoperative. 
*        •        ♦        *        * 

6.  Section  927.45  is  added  to  read  as 
follows: 

§927.45    Contributions. 

The  Control  Committee  may  accept 
voluntary  contributions  but  these  shall 
only  be  used  to  pay  expenses  incurred 
pursuant  to  §927.47.  Furthermore,  such 
contributions  shall  be  free  from  any 
encumbrances  by  the  donor  and  the 
Control  Committee  shall  retain  complete 
control  of  their  use. 


7.  Section  927,47  is  revised  to  read  as 
follows: 

§  927.47    Research  and  development 

The  Control  Committee,  with  the 
approval  of  the  Secretary,  may  establish 
or  provide  for  the  establishment  of 
production  research,  or  marketing 
research  and  development  projects 
designed  to  assist,  improve,  or  promote 
the  marketing,  distribution,  and 
consumption  of  pears.  Such  projects 
may  provide  for  any  form  of  marketing 
promotion,  including  paid  advertising. 
The  expense  of  such  projects  shall  be 
paid  from  funds  collected  pursuant  to 
§§927.41  and  927.45.  Expenditures  for 
a  particular  variety  of  pears  shall 
approximate  the  amount  of  assessments 
and  voluntary  contributions  collected 
for  that  variety  of  pears. 

8.  In  §927.52,  paragraph  (b)(1)  is 
revised  to  read  as  follows: 

§  927.52    Prerequisites  to  Control 
Committee  recommendations. 

(b)*   •  * 

(1)  The  basis  of  one  vote  for  each 
25,000  boxes  (except  2.500  boxes  for 
Forelle  and  Seckel  varieties)  of  the 
average  quantity  of  such  variety 
produced  in  the  particular  district  and 
shipped  therefrom  during  the 
immediately  preceding  three  fiscal 
periods;  or 
.        *        *        *        * 

9.  In  §927.65.  paragraph  (b)  is  revised 
to  read  as  follows: 

§927.65    Exemption  from  regulation. 

***** 

(b)  The  Control  Committee  may 
prescribe  rules  and  regulations,  to 
become  effective  upon  the  approval  of 
the  Secretary,  whereby  quantities  of 
pears  or  types  of  pear  shipments  niay  be 
exempted  from  any  or  all  provisions  of 
this  subpart. 
***** 
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summary:  As  part  of  a  program  to 
periodically  review  its  regulations,  the 
Board  is  proposing  amendments  to 
Regulation  T,  the  regulation  that  covers 
extensions  of  credit  by  and  to  broker 
and  dealers  (also  known  as  creditors). 
These  amendments  reflect  consideration 
of  the  comments  submitted  in  response 
to  the  Board's  Advance  Notice  of 
Proposed  Rulemaking.  Many  of  the 
proposed  amendments  feature  increased 
reliance  on  rules  of  the  Securities  and 
Exchange  Commission  (SEC)  and  self- 
regulatory  organizations  (SROs)  and 
others  would  make  Regulation  T 
consistent  with  Regulation  G  and 
Regulation  U,  the  regulations  covering 
securities  credit  by  lenders  other  than 
broker-dealers.  Proposed  changes  in  the 
options  area  include  permitting  loan 
value  for  long  positions  in  exchange- 
traded  options  and  increasing  reliance 
on  the  margin  rules  of  the  exchange  that 
trades  the  option  for  customer  and 
specialist  transactions.  These  changes 
would  also  allow  creditors  to  recognize 
the  offsetting  nature  of  financial  futures 
in  calculating  margin  for  securities 
options.  Proposed  amendments  in  the 
international  area  will  reduce 
restrictions  on  transactions  involving 
foreign  securities  that  are  not  publicly 
traded  in  the  United  States  and  foreign 
securities  being  sold  on  an  installment 
basis  if  the  U.S.  component  is  a 
relatively  small  percentage  of  the 
offering.  Broker-dealers  would  also  be 
given  more  flexibility  in  computing 
overall  margin  requirements  for 
customer  accounts  with  securities 
denominated  in  one  or  more  foreign 
currencies.  In  addition  to  these  and 
other  amendments,  technical  changes 
are  being  proposed  to  clarify  areas  that 
have  raised  questions,  update 
references,  or  restore  language 
inadvertently  deleted.  The  Board  is  also 
soliciting  comments  on  a  number  of 
specific  proposals.  Finally,  a  number  of 
questions  regarding  the  existing 
regulation  raised  by  commenters  are 
being  answered. 
.    DATES:  Comments  should  be  received  on 
or  before  August  28, 1995. 
ADDRESSES:  Comments  should  refer  to 
Docket  No.  R-0772,  and  may  be  mailed 
to  William  W.  Wiles,  Secretary,  Board  of 
Governors  of  the  Federal  Reserve 
System,  20th  Street  and  Constitution 
Avenue.  N.W.,  Washington,  DC  20551. 
Comments  also  may  be  delivered  to 
Room  B-222  of  the  Eccles  Building 
between  8:45  a.m.  and  5:15  p.m. 
weekdays,  or  to  the  guard  station  in  the 
Eccles  Building  courtyard  on  20th 
Street,  N.W.  (between  Constitution 
Avenue  and  C  Street,  N.W.)  at  any  time. 
Comments  received  will  be  available  for 
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inspection  in  Room  MP-500  of  the 
Martin  Building  between  9:00  a.m.  and 
5:00  p.m.  weekdays,  except  as  provided 
inl2  CFR  261.8  of  the  Board's  rules 
regarding  availability  of  information. 
FOR  FURTHER  INFORMATION  CONTACT: 
Scott  Holz,  Senior  Attorney,  or  Angela 
Desmond,  Senior  Counsel,  Division  of 
Banking  Supervision  and  Regulation 
(202)  452-2781;  for  the  hearing 
impaired  only.  Telecommunications 
Device  for  the  Deaf  (TDD),  Dorothea 
Thompson  (202)  452-3544. 
SUPPI.EMENTARY  INFORMATION:  In  1992, 
the  Board  issued  an  advance  notice  of 
proposed  rulemaking  and  request  for 
comment  concerning  a  general  review  of 
Regulation  T.*  Comments  were  received 
from  31  respondents,  some  of  whom 
commented  more  than  once.  The 
comments  have  been  analyzed  to  help 
prepare  proposed  amendments  to  the 
regulation.  These  proposed  amendments 
are  consistent  with  the  current  tenor  of 
the  regulation  and  statutory 
requirements;  however,  the  comments 
raised  broad  issues  as  to  purposes  that 
Regulation  T  serves  in  light  of  the 
current  regulatory  environment  and 
market  practices.  One  comment 
questioned  the  continuing  need  for  the 
Regulation  T  requirements,  noting  that 
possible  purposes  for  the  regulation, 
such  as  broker  dealer  fmancial  integrity 
and  customer  protection,  also  are 
addressed  by  SEC  oversight  of  brokers 
and  dealers  by  means  of  net  capital  and 
customer  protection  rules.  Comments 
also  suggested  broad  changes  to 
Regulation  T  that  the  commenters 
believe  are  appropriate  in  the  current 
environment.  These  changes  included, 
but  were  not  limited  to:  (1)  Delegating 
all  responsibility  for  margins  and 
related  requirements  to  the  self- 
regulatory  organizations  under  the 
oversight  of  the  SEC;  (2)  applying  the 
restrictions  on  arranging  credit  only  to 
credit  that  otherwise  violates  margin 
rules;  (3)  eliminating  margin 
requirements  on  loans  to  brokers  and 
dealers;  (4)  exempting  from  the  margin 
rules  transactions  in  all  exempt 
securities;  (5)  exempting  transactions 
with  sophisticated  customers;  (6) 
expansion  of  permissible  arrangements 
for  borrowing  and  lending  securities; 
and  (7)  exempting  transactions  in 
investment  grade  securities.  While  the 
Board  believes  that  it  is  important  to 
proceed  with  the  proposed  amendments 
in  order  to  address  particular  problems, 
the  Board  also  believes  regulatory 
structures  should  be  reviewed 
continually,  not  merely  to  update  them, 
but  also  to  assess  whether  different 
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Structures  would  better  meet  regulatory 
objectives  and  even  whether  regulation 
is  still  necessary.  Accordingly,  the 
Board  requests  comments  including 
particular  proposals  and  supporting 
legal  and  policy  rationale,  not  only  on 
the  specific  changes  to  Regulation  T  set 
forth  in  this  notice,  but  also  on  the 
proposals  enumerated  above,  the 
continuing  need  for  Regulation  T,  and 
appropriate  changes  to  its  scope  and 
architecture.  The  supplementary 
information  that  follows  explains  what 
is  being  proposed  and  reasons  therefor. 

I.  Options 

A.  Exchange-Traded  Options 

1.  Loan  Value  for  Long  Options 

All  securities  listed  on  a  national 
securities  exchange  have  loan  value 
under  Regulation  T  except  for  options. 
The  Board  proposes  to  eliminate  this 
disparate  treatment,  which  was  adopted 
in  the  early  1970s,  and  allow  exchange- 
traded  options  the  same  50  percent  loan 
value  currently  afforded  other  margin 
equity  securities.  In  light  of  the 
successful  growth  of  standardized 
options  trading  since  the  1970s,  the 
positive  performance  of  the  Options 
Clearing  Corporation,  and  the 
development  of  new  types  of  options, 
other  securities  and  financial  futures, 
the  Board  is  proposing  to  treat  long 
positions  in  exchange-traded  options 
the  same  as  other  registered  equity 
securities  for  margin  purposes. 

Granting  50  percent  loan  value  to 
exchange-traded  options  would  also 
address  a  disparity  that  has  arisen  in  the 
past  few  years  with  the  listing  of  so- 
called  index  warrants.  Although  index 
warrants  resemble  long-term  options, 
the  use  of  the  word  "warrant"  to 
describe  this  product  has  led  many 
broker-dealers  to  allow  50  percent  loan 
value  for  these  instruments  while  long- 
term  options,  such  as  LEAPs,  are  not 
permitted  any  loan  value  under  the 
current  regulation.  Treating  exchange- 
traded  options  the  same  as  other 
exchange-traded  equity  securities  would 
eliminate  this  disparity. 

2.  Increased  Reliance  on  SRO  Rules 

When  Regulation  T  was  adopted  in 
1934,  the  amount  of  margin  required  for 
writing  a  put  or  call  was  the  amount 
"customarily  required"  by  the  creditor. 
In  the  1970s  the  Board  adopted  specific 
requirements  based  on  existing  rules  of 
one  of  the  self- regulatory  organizations 
(SROs).  Starting  in  the  1980s,  the  Board 
has  on  more  than  one  occasion  amended 
Regulation  T  to  incorporate  by  reference 
SRO  margin  rules  for  options 
transactions.  The  Board  is  proposing  to 
continue  this  process  by  increasing 


reliance  on  SRO  options  margin  rules 
for  customers  and  specialists. 

a.  Margin  account.  The  margin 
account  currently  specifies  positions 
which  may  serve  in  lieu  of  the  margin 
required  for  writing  an  option  on  an 
equity  security,  while  incorporating  the 
rules  of  the  SROs  for  options  written  on 
anything  other  than  an  equity  security 
(such  as  a  securities  index).  The  Board 
proposes  to  allow  SRO  rules,  which 
must  be  approved  by  the  SEC,  to 
prescribe  appropriate  cover  for  all  short 
options  positions. 

Many  commenters  expressed  support 
for  a  risk-based  options  margin  system 
and/or  a  recognition  of  the  offsetting 
nature  of  financial  futures  based  on 
similar  indexes,  rates,  or  assets.  Under 
the  Board's  proposal,  the  SROs  would 
be  able  to  further  these  goals  in  setting 
cover  requirements  for  all  types  of 
securities  options. 

b.  Cash  account.  Although  the  writing 
of  an  option  creates  a  short  position 
which  is  normally  carried  in  the  margin 
account,  the  cash  account  section  was 
amended  in  the  early  1980s  to  allow 
certain  covered  options  transactions  to 
be  effected  in  this  account.  Board  staff 
has  since  indicated  that  the  cash 
account  can  be  used  for  additional 
options  transactions.  These  transactions 
are  not  "covered"  in  the  sense  that  the 
account  holds  the  underlying  security. 
However,  the  transactions  involve  a 
quantifiably  limited  risk  and  the  cash 
account  in  which  the  transaction  is 
effected  contains  specified  assets  of 
sufficient  value  to  cover  this  amount  or 
an  escrow  receipt  representing  such 
assets.^  The  Board  proposes  to  adopt 
generic  language  under  which  a 
"covered  option  transaction"  would  be 
eligible  for  the  cash  account  under 
specified  conditions.  The  Board  is  also 
adding  money  market  mutual  funds  to 
the  list  of  cash  equivalents  that  may  be 
used  to  cover  a  put  written  in  the  cash 
account. 

c.  Market  functions  account. 
Regulation  T  permits  the  extension  of 
credit  on  a  good  faith  basis  to  a 
specialist  for  transactions  in  its 
specialty  security.  In  addition,  options 
specialists  can  obtain  good  faith 
financing  for  the  underlying  security 
and  other  specialists  can  obtain  good 
faith  credit  for  options  overlying  their 
specialty  securities.  These  positions  are 
known  as  "permitted  offsets."  The 
regulation  specifies  which  positions 
must  be  held  in  the  account  to  allow 
permitted  offsets  and  does  not  provide 
for  offsets  in  the  case  of  specialists  in 


'See.  e.g..  Staff  Opinion  of  luly  12, 1991,  Federal 
Reserve  Regulatory  Service  [FRBS]  5-666.251  and 
Staff  Opinion  of  October  11,  1991,  fflflS  5-666.26. 
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index  options.  The  Board  proposes  to 
adopt  generic  language  permitting  the 
extension  of  good  faith  credit  for 
permitted  offsets,  provided  the  position 
has  been  designated  as  a  permitted 
offset  under  SEC-approved  rules  of  the 
appropriate  SRO. 

B.  OTC  Options 

In  1991,  Board  staff  raised  no 
objection  to  a  broker-dealer  that  sought 
to  "arrange"  for  its  customer  to  write  an 
OTC  option  on  foreign  securities.^  This 
position  would  be  codified  by  the 
proposed  amendments  to  the  arranging 
section  concerning  foreign  securities. 
The  Board  is  not  proposing  to  extend 
this  position  to  OTC  options  on 
securities  which  are  publicly  traded  in 
the  United  States.  Allowing  broker- 
dealers  to  arrange  for  customers  to  write 
OTC  options  without  collecting  margin 
would  not  be  consistent  with  the 
requirements  of  the  organized  options 
exchanges.  Rules  of  the  New  York  Stock 
Exchange  (NYSE)  and  the  National 
Association  of  Securities  Dealers 
(NASD)  both  provide  that  margin  is 
required  for  the  "issuance,  guarantee  or 
sale  (other  than  a  'long'  sale)  for  a 
customer  of  a  put  or  call."  The  Board  is 
proposing  to  add  the  word  "sell"  to  the 
language  in  the  cash  account  to  make 
clear  that  the  Board's  rules  cover  the 
same  situations  covered  by  NYSE  and 
NASD  rules. 

C.  Employee  Stock  Options  and  Other 
Benefit  Plans 

Section  220.3(e)(4)  of  Regulation  T 
was  added  in  1988  to  allow  creditors  to 
help  customers  with  valuable  employee 
stock  options  exercise  their  options  by 
providing  short-term  financing  of  the 
exercise  price.  The  short-term  loan  is 
either  paid  off  from  the  sale  of  the 
securities  received  pursuant  to  the 
employee  stock  option  or  replaced  with 
a  conventional  margin  loan  extended 
against  those  securities.  This  practice 
has  come  to  be  known  in  the  industry 
as  "cashless  exercise."  Over  the  last  five 
years.  Board  staff  has  not  objected  to  the 
expansion  of  the  application  of 
§  220.3(e)(4)  to  other  types  of  securities 
customers  receive  under  employee 
benefit  plans,  such  as  certain  employee 
stock  warrants.  In  addition.  Board  staff 
has  allowed  brokers  to  temporarily 
finance  withholding  taxes  due  on  stock 
received  under  employee  benefit  plans. 
New  language  is  being  proposed  to 
reflect  these  staff  opinions.  The  new 
language  would  also  allow  the  use  of 
§  220.3(e)(4)  for  outside  directors  and 
consultants  who  are  eligible  to 


participate  in  employee  benefit  plans 
under  SEC  rules. 

IL  International  Transactions 

A.  Foreign  Broker- Dealers 

Any  entity  required  to  register  as  a 
broker  or  dealer  with  the  SEC  under 
section  15(a)  of  the  Securities  Exchange 
Act  of  1934  (the  Act)  is  a  creditor  under 
Regulation  T.  Although  the  definitions 
of  "broker"  and  "dealer"  in  the  Act  do 
not  refer  to  nationality,  the  SEC's  policy 
is  to  require  registration  of  foreign 
broker-dealers  only  when  they  are 
physically  operating  in  the  United 
States.*  The  Board  generally  follows  the 
SEC  in  this  area  and  does  not  consider 
foreign  broker-dealers  not  required  to 
register  with  the  SEC  as  creditors  under 
Regulation  T. 

Although  the  commenters  were  mixed 
on  whether  the  definition  of  creditor 
should  be  amended  to  include  or 
exclude  foreign  broker-dealers,  there 
was  general  agreement  that  U.S.  broker- 
dealers  purchasing  securities  from  or 
selling  securities  to  a  foreign  broker- 
dealer  on  a  DVP  basis  should  be  able  to 
effect  the  trades  on  a  broker-to-broker 
basis.  Proposed  language  is  being  added 
to  the  Broker-Dealer  Credit  Account  that 
will  make  clear  that  foreign  broker- 
dealers  may  use  this  account  for  DVP 
transactions  with  U.S.  broker-dealers. 

B.  Foreign  Currency 

Since  1990,  creditors  have  been  able 
to  extend  margin  credit  denominated  in 
foreign  currency  if  it  is  secured  by 
foreign  margin  securities  denominated 
or  traded  in  the  same  foreign  currency. 
If  a  customer  has  securities  of  various 
denominations,  margin  subaccounts 
(and,  if  desired,  SMA  subaccounts)  are 
set  up  so  that  credit  computed  in  U.S. 
dollars  and  each  separate  currency  can 
be  isolated.  Under  the  current  rule,  an 
increase  in  the  value  of  securities  used 
to  support  specific  foreign  currency- 
denominated  debt  cannot  be  used  to 
offset  a  deficiency  in  another  margin 
subaccount.  At  the  request  of 
commenters,  the  Board  is  proposing  to 
delete  this  limitation  and  permit  margin 
requirements  denominated  in  any 
currency  to  be  offset  by  equity  in  any 
marginable  security  or  a  foreign 
currency  deposit  made  in  connection 
with  a  security  denominated  in  that 
currency.  Creditors  would  be  free  to 
retain  the  current  system  of  separate 
SMAs  for  each  foreign  currency 
denomination. 

Another  comment  concerning  foreign 
currency  comes  from  the  Securities 
Industry  Association  (SLA),  which 


'StaffOpinion  of  October  22.  1991,  FRRSS- 
666.27. 


*SEC  Release  No.  34-27017;  54  FR  30013  (July 
18.  1989). 


believes  that  any  freely  convertible 
currency  should  be  able  to  be  treated  at 
its  U.S.  dollar  equivalent  for  all 
purposes  of  Regulation  T.  Under  the 
current  version  of  Regulation  T,  foreign 
currency  received  in  connection  with 
the  purchase,  sale  or  loan  of  a  security 
denominated  in  that  currency  may  be 
accounted  for  in  that  currency  or  at  its 
U.S.  dollar  equivalent.  If  there  is  no 
security  denominated  in  that  currency, 
creditors  should  convert  the  currency 
into  its  U.S.  dollar  equivalent  upon 
receipt.  The  conversioff  can  be  effected 
in  a  customer's  cash  or  margin  account, 
with  the  resulting  balance  maintained  in 
U.S.  dollars. 

C.  Foreign  Securities 

1.  Arranging 

In  1990,  the  Board  added  an 
exception  concerning  foreign  stocks  to 
the  arranging  section  of  Regulation  T 
which  permits  a  creditor  to  arrange  for 
its  customer  to  receive  more  credit  than 
the  creditor  could  extend  when  its 
customer  is  purchasing  a  foreign 
security  with  credit  from  a  foreign 
lender.  The  exception,  found  in  section 
220.13(d),  was  based  on  the  theory  that 
transactions  involving  foreign  securities 
do  not  require  the  same  strictness  of 
regulation  because  they  do  not  have  a 
substantial  effect  on  the  U.S.  securities 
market.  Commenters  have  asked  for  the 
Board  to  expand  the  foreign  stock 
exception  to  cover  short  sales  as  well. 
The  Board  agrees  that  equal  treatment  in 
the  arranging  area  should  be  afforded  to 
both  long  and  short  sales. 

In  gaining  experience  with  the  1990 
amendment,  however,  it  has  been 
noticed  that  there  is  an  increasing  trend 
for  corporations  that  have  issued  stock 
abroad  to  list  the  securities  for  trading 
in  the  United  States.  Therefore,  the 
Board  is  proposing  a  somewhat  more 
restricted  definition  of  what  constitutes 
a  foreign  security  for  purposes  of  this 
section  to  assure  equal  treatment  of 
foreign  and  domestic  securities  that  are 
publicly  traded  in  the  United  States.  For 
example,  the  German  conglomerate 
Daimler-Benz  recently  listed  its  shares 
on  the  New  York  Stock  Exchange, 
thereby  enabling  U.S.  broker-dealers  to 
extend  50  percent  credit  against  the 
stock.  Under  the  current  arranging 
exception  for  foreign  securities,  a 
creditor  can  arrange  for  its  customer  to 
borrow  more  than  50  percent  on 
Daimler-Benz  stock  if  the  credit  is 
extended  by  a  foreign  lender  (often  a 
foreign  affiliate  of  the  creditor).  In 
contrast,  a  creditor  may  not  arrange  for 
its  customer  to  buy  AT&T  stock  with 
less  than  50  percent  margin,  even  if  the 
credit  were  extended  by  a  foreign 
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lender.  Proposed  language  would 
address  this  situation  and  ensure  equal 
treatment  for  all  stocks  that  are  publicly 
traded  in  the  United  States  by 
permitting  a  creditor  to  arrange  for  the 
purchase  or  short  sale  of  a  "non-U. S. 
traded  foreign  security."  defined  as  a 
security  issued  abroad  that  does  not 
trade  on  a  national  securities  exchange 
or  NASDAQ. 

2.  Lending  Foreign  Securities 

Under  Regulation  T.  a  creditor  may 
borrow  or  lend  securities  for  the 
purpose  of  making  delivery  pursuant  to 
a  short  sale  or  "fail"  transaction.  In 
addition,  the  regulatio'^  'imits  the  type 
of  collateral  that  must  be  pledged  to 
secure  a  loan  of  securities.  Several 
commenters,  such  as  the  SIA  and  the 
SLA-Credit  Division,  request  an 
amendment  to  permit  U.S.  broker- 
dealers  to  lend  foreign  securities  to  a 
foreign  person  for  any  purpose  that  is 
lawful  in  the  foreign  country.  The  NYSE 
would  like  to  ensure  that  foreign 
securities  loaned  abroad  do  not  come 
back  to  the  U.S.  to  cover  short  sales  or 
fails.  The  Board  is  therefore  proposing 
to  allow  loans  of  foreign  securities  for 
any  lawful  purpose  if  the  securities  are 
"non-U.S.  traded  foreign  securities." 
This  should  prevent  these  securities 
from  being  used  for  transi.  tions  in  the 
United  States.  In  addition,  the  SIA  notes 
that  many  securities  lending 
transactions  occurring  outside  the  U.S. 
would  not  meet  the  collateral 
requirements  of  Regulation  T.  The 
proposed  amendment  would  allow  a 
creditor  to  accept  any  collateral  that 
may  be  pledged  in  the  foreign  country 
for  loans  of  securities,  providing  the 
collateral's  value  is  at  least  equal  to  100 
percent  of  the  market  value  of  the 
securities  borrowed. 

3.  Installment  Sales 

The  United  Kingdom  began  a  series  of 
privatizations  of  state-owned  companies 
in  the  late  1970s.  Investors  in  the  shares 
of  these  companies  paid  for  them  on  an 
installment  basis  over  a  period  of  at 
least  six  months.  Installment  sales  are 
not  uncommon  in  the  U.K..  but  are 
generally  prohibited  in  this  country 
under  section  11(d)  of  the  Act.^*  The 
practice  is  also  prohibited  under 
Regulation  T  if  the  first  installment  is 
less  than  the  initial  margin  requirement. 

Participation  of  U.S.  investors  in  the 
U.K.  privatizations  was  accommodated 
by  letters  written  by  Board  staffs  The 
Board  proposes  to  amend  the  arranging 
provision  of  Regulation  T  to  state  that  a 
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creditor  is  not  deemed  to  have  arranged 
for  credit  subject  to  the  margin 
regulations  if  it  sells  a  foreign  security 
that  is  being  offered  on  an  installment 
basis,  provided  that  less  than  15  percent 
of  the  issue  is  offered  to  U.S.  persons. 
This  generic  language  would  allow  U.S. 
investors  to  participate  in  installment 
sales  of  foreign  securities  when  the  U.S. 
component  of  the  offering  is  a  relatively 
small  portion  of  the  overall  offering  and 
would  cover  offerings  by  foreign 
governments  and  other  foreign  issuers. 

4.  Foreign  Margin  Stocks 

In  1990.  the  Board  amended 
Regulation  T  to  establish  a  List  of 
Foreign  Margin  Stocks  (the  "Foreign 
List").  These  stocks  are  treated  in  the 
same  manner  as  domestic  margin  equity 
securities.  The  Board  established 
criteria  for  initial  inclusion  on  the 
Foreign  List  and  for  continued  listing. 
U.S.  broker-dealers  certify  to  an  SRO 
that  specific  foreign  securities  meet  the 
criteria.  The  Board  uses  the  information 
submitted  by  the  SRO  in  publishing  the 
Foreign  List.  The  Foreign  List  has  grown 
from  approximately  40  stocks  in  August 
1990  to  over  700  stocks  this  year. 

Many  commenters  state  that  the 
system  is  cumbersome  and  results  in  all 
broker-dealers  benefitting  from  the 
research  done  by  a  small  number  of 
firms.  Some  commenters  have  suggested 
that  a  stock  included  in  a  major  foreign 
stock  index  should  be  automatically 
marginable  if  it  meets  two  criteria:  (1) 
the  SEC  or  CFTC  has  approved  trading 
in  the  United  States  of  options, 
warrants,  or  futures  on  a  foreign 
securities  index  that  contains  the 
foreign  equity  security  and  (2)  the  SEC 
has  determined  that  the  stock  has  a 
"ready  market"  for  purposes  of  its  net 
capital  rule.^  The  Board  is  soliciting 
comment  whether  such  a  test  should  be 
adopted,  which  securities  would  be 
covered  under  the  criteria,  and 
suggestions  on  how  this  information 
could  be  integrated  into  the  Board's 
Foreign  List. 

III.  Other  Customer  Transactions 

A.  Margin  Account/SMA 

Most  customer  transactions  involving 
credit  take  place  in  a  margin  account, 
which  may  be  maintained  in 
conjunction  with  a  special 
memorandum  account  (SMA).  Several 
commenters  recommend  that  more  than 
one  customer,  such  as  members  of  a 
family,  be  permitted  to  share  a  single 
SMA.  One  broker-dealer  notes  that  this 
would  allow  the  individual  customers' 
accounts  to  be  cross-coUateralized  and 
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cross-guaranteed  The  Board  is  not 
proposing  to  change  the  SMA  at  this 
time.  In  addition  to  operational 
problems  raised  by  linked  SMAs. 
Regulation  T  and  the  Board's  other 
margin  regulations  do  not  allow  a 
guarantee  to  have  loan  value  for 
securities  credit  transactions. 

The  SIA-Credit  Division  suggests 
elimination  of  the  provision  in 
§  220.4(f)(2)(ii)  concerning  withdrawals 
of  securities  received  as  part  of  a 
distribution  attributed  to  securities 
already  in  the  margin  account.  This 
section  is  permissive  in  that  it  permits 
some  withdrawals  which  create  or 
increase  a  margin  deficiency. 
Nevertheless,  the  Board  is  soliciting 
comment  on  whether  such  an  exception 
is  still  warranted. 

1.  Convertible  Bonds 

Under  Regulations  G  and  U  (12  CFR 
Parts  207  and  221).  a  debt  security 
convertible  into  a  margin  stock  is 
considered  a  margin  stock.  Although  no 
comparable  rule  exists  in  Regulation  T, 
in  1990  the  Board  defined  foreign 
margin  stock  to  include  a  debt  security 
convertible  into  a  margin  security.  The 
SIA-Credit  Division  and  several  broker- 
dealers  recommend  applying  this 
concept  to  all  convertible  debt  securities 
in  Regulation  T  and  the  Board  is 
proposing  language  to  accomplish  this. 

2.  Mutual  Funds 

a.  Exempted  securities  mutual  funds. 
Since  1968,  the  definition  of  margin 
stock  in  Regulations  G  and  U  has 
excluded  mutual  fund  shares  of 
companies  whose  assets  are  at  least  95 
percent  invested  in  exempted  securities. 
The  exclusion  of  these  funds  (exempted 
securities  mutual  funds)  from  the 
definition  of  margin  stock  is  equivalent 
to  giving  them  good  faith  loan  value  at 
lenders  other  than  broker-dealers.  The 
Investment  Company  Institute  has  asked 
the  Board  to  amend  Regulation  T  so  that 
exempted  securities  mutual  funds  will 
be  entitled  to  good  faith  loan  value  at 
broker-dealers  as  well  as  other  lenders. 
The  Board  is  proposing  to  use  the 
regulatory  language  found  in 
Regulations  G  and  U  in  Regulation  T. 

b.  Money  market  mutual  funds.  In 
addition  to  exempted  securities  mutual 
funds,  the  Board  is  proposing  to  give 
good  faith  loan  value  to  money  market 
mutual  funds.  Money  market  mutual 
funds  are  subject  to  additional  SEC 
regulation  and  are  recognized  as  cash 
equivalents  by  the  industry  and  the 
general  public. 

3.  OTC  Margin  Bonds 

Several  commenters  suggest  that  the 
Board  adopt  a  rating  requirement  for  all 


debt  securities  as  an  alternative  to  the 
current  requirement  that  domestic  debt 
securities  be  registered  with  the  SEC. 
The  Board  has  adopted  the  rating 
requirement  for  foreign  securities 
because  the  concept  of  comity  argues 
against  requiring  SEC  registration.  The 
tact  that  "mortgage-related  securities" 
require  a  radng  but  not  SEC  registration 
was  Congressionally  mandated  in  the 
Secondary  Mortgage  Market 
Enhancement  Act  of  1984. 

The  Board  is  proposing  to  strike  the 
word  "mortgage"  from  the  second 
section  of  the  definition  of  "OTC  margin 
bond"  to  clarify  that  all  pass-through 
securities  can  meet  this  definition.  The 
Board  also  confirms  that  the  minimum 
principal  amount  required  for  "OTC 
margin  bonds"  applies  to  shelf 
registrations  of  a  single  issue  once  the 
minimum  amount  has  been  issued,  even 
though  some  of  the  individual  tranches 
sold  may  be  smaller. 

Although  a  1984  staff  opinion  took 
the  position  that  privately-issued 
Treasury  receipts  were  not  exempted 
securities  and  not  entitled  to  loan 
value,"  the  Board,  SEC  and  Treasury 
Department  have  become  more 
comfortable  over  time  with  viewing 
these  securities  as  equivalent  to  exempt 
securities.  For  example,  a  1994  Board 
staff  opinion  concerning  the  Glass- 
Steagall  Act  concluded  that  the  holder 
of  a  privately-issued  Treasury  receipt  is, 
for  virtually  all  purposes,  a  holder  of  an 
interest  in  the  underlying  Treasury 
security.''  The  Board  therefore  does  not 
object  to  the  treatment  of  privately- 
issued  Treasury  receipts  as  exempted 
securities  for  purposes  of  Regulation  T. 
The  staff  opinion  to  the  contrary  will  be 
deleted. 

4.  OTC  Margin  Stock 

A  comment  was  received  from  an 
investor  who  believes  stock  which  does 
not  trade  on  NASDAQ  should  be 
marginable  if  the  issuer  has  another 
class  of  marginable  stock  whose  price  is 
used  to  determine  the  sale  price  of  the 
nonmargin  stock.  This  situation  is  not 
being  addressed  by  the  proposed 
amendments.  In  addition  to  the 
complexity  of  covering  such  a  limited 
group  of  stocks,  this  type  of  stock 
cannot  be  purchased  by  the  ger^eral 
public  and  therefore  no  bid  prices  are 
available. 

5.  Nonsecurities  Instruments 

The  Public  Securities  Association 
(PSA)  and  a  broker-dealer  comment  that 


creditors  should  be  able  to  extena  credit 
on  commercial  paper,  certificates  of 
deposit  (CDs),  and  bankers  acceptance? 
'B.^s).  All  of  these  instruments  may  oe 
used  collateral  for  a  nonpurpose  loan 
(i.e.,  a  loan  that  is  not  made  for  the 
purpose  of  purchasing,  carrying,  or 
trading  in  securities).  Section  7(c)  of  the 
Act '"  prohibits  the  Board  from 
permitting  broker-dealers  to  accept 
nonsecurities  as  collateral  in  a  margin 
account.  Although  commercial  paper  is 
a  security  and  can  be  held  in  a  margin 
account.  Regulation  T  denies  loan  value 
to  domestic  debt  securities  that  are  not 
SEC-registered.  Therefore,  commercial 
paper  is  a  nonmargin.  nonexempted 
security  and  the  Supplement  to 
Regulation  T  requires  a  margin  of  100 
percent  if  held  in  a  margin  account. 

B.  Cash  Account 

1.  Permissible  Transactions 

Proposed  changes  to  the  cash  account 
concerning  options  are  discussed  in  this 
preamble  in  section  I.B.2.  In  addition, 
one  commenter  would  like  confirmation 
that  customers  may  purchase  CDs  and 
other  nonsecurities  products  in  the  cash 
account.  A  1988  staff  opinion  confirmed 
that  industry  practice  is  to  use  the  cash 
account  to  record  the  purchase  of  both 
securities  and  nonsecurities,"  and  the 
Board  is  proposing  to  add  language  to 
the  cash  account  section  of  the 
regulation  to  codify  this  position. 

.  2.  Net  settlement 

In  order  to  guard  against  free-riding, 
net  settlement  of  trades  in  a  cash 
account  generally  is  not  permitted. 
Customers  are  required  to  pay  for  all 
purchases  in  full  without  netting  sale 
proceeds  from  securities  purchased  and 
sold  on  the  same  day  in  order  to  avoid 
imposition  of  the  90-day  freeze 
described  in  §  220.8(c)  of  Regulation  T. 
In  1988,  Board  staff  confirmed  two 
statutory  exceptions  to  this  general  rule 
for  transactions  in  mortgage-related 
securities  '^  and  exempted  securities.'^ 
Some  broker-dealers  comment  that 
customers  should  be  able  to  net  settle  all 
transactions  in  a  cash  account  as  long  as 
the  regulation  states  that  day  trading  is 
not  permitted  in  that  account.  No 
changes  are  being  proposed  in  this  area 
as  allowing  net  settlement  of  all  trades 
in  the  cash  account  would  complicate  a 
creditor's  ability  to  prevent  free-riding 
in  the  cash  account. 


3.  90-Day  Freeze 

A  customer  whc  sells  a  security 
purchased  in  a  cash  acco'..u<t  before 
making  full  cash  payment  must  have 
sufficient  funds  in  the  account  by  trade 
date  for  any  purchases  during  the  nexi 
90  days.  This  restriction  is  known  as  the 
"90-day  freeze."  One  broker-dealer 
suggested  the  freeze  should  not  apply  if 
the  cash  account  holds  marginable 
securities  with  sufficient  loan  value  to 
pay  for  the  securities  that  have  been 
sold  before  having  been  paid  for.  This 
suggestion  is  contrary  to  the  nature  of 
the  cash  account.  A  customer  who 
contemplates  the  need  for  credit  to 
settle  securities  purchases  should  be 
using  a  margin  account  and  not  a  cash 
account. 

Another  broker-dealer  believes  the 
freeze  should  not  apply  if  a  customer 
decides  to  liquidate  a  purchase  made  on 
a  DVP  basis  when  the  customer  is  ready 
to  make  full  payment  but  the  selling 
broker  does  not  make  timely  delivery 
and  the  security  is  otherwise 
unavailable.  The  Board  agrees  that  a 
customer  should  not  be  subject  to  the 
90-day  restriction  when  it  decides  to 
liquidate  a  transaction  that  the 
counterparty  cannot  complete. 

C.  Other  Accounts 

1 .  Arbitrage  Account 

Transactions  effected  in  the  arbitrage 
account  are  not  subject  to  Regulation  T 
margin  requirements.  The  SIA  and  a 
broker-dealer  have  requested  that  the 
■  arbitrage  account  no  longer  require  that 
the  transactions  be  entered  into  to  take 
advantage  of  a  concurrent  disparity  in 
prices.  However,  elimination  of  the 
requirement  that  the  two  transactions 
yield  an  immediate  gain  would  expand 
this  special  provision  beyond  those 
transactions  which  perform  a  market 
function  by  bringing  together  the  prices 
of  securities  or  markets  which  should  be 
the  same.  Therefore  no  changes  are 
being  proposed  to  the  arbitrage  account. 

2.  Broker-Dealer  Credit  Account 

The  broker-dealer  credit  account  is 
normally  available  only  for  broker- 
dealers. '■•  However,  the  brokerage 
industry  has  developed  a  service  known 
as  "prime  brokerage"  in  which  a 
customer  maintains  a  cash  and/or 
margin  account  with  a  "prime  broker" 
to  record  transactions  executed  at  one  or 
more  executing  brokers.  Industry 
practice  has  been  for  the  executing 
broker  to  use  the  broker-dealer  credit 
account  to  record  the  transactions  sent 


"  Staff  Opinion  of  December  13. 1984.ffl/?S5- 
628.13. 

•<  Staff  Opinion  of  January  10.  1994.  fflWS4- 
655.5 
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"FflflS  5-615.952. 
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'■•As  noted  in  the  section  on  foreign  brolier- 
dealers,  the  Board  is  proposing  to  allow  foreign 
broker-dealers  to  use  the  broker-dealer  credit 
account  when  purchasing  securities  on  a  DVP  basis. 
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to  the  prime  broker  (who  enforces 
Regulation  T  vis-a-vis  the  customer). 
After  discussions  with  Board  staff  and 
an  SIA  committee,  the  SEC  issued  a  no 
action  letter  last  year  describing 
requirements  that  must  be  followed  in 
connection  with  prime  brokerage."  The 
Board  is  proposing  to  add  language  to 
the  broker-dealer  credit  account  to 
officially  acknowledge  its  use  in  prime 
brokerage  transactions. 

D.  Other  Transactions 

1.  Repurchase  Agreements 

A  repurchase  agreement  from  a 
broker-dealer's  point  of  view  may  be 
viewed  as  a  borrowing  by  the  creditor 
and  should  not  generally  be  covered  by 
the  Board's  margin  regulations  as  long 
as  the  security  is  not  subject  to  the 
restrictions  imposed  by  section  8(a)  of 
the  Act.  The  repurchase  agreements 
addressed  herein  are  reverse  repurchase 
agreements  in  which  a  customer  sells  a 
security  to  a  creditor  with  an  agreement 
to  repurchase  from  the  creditor  at  a  later 
time.  Repurchase  agreements  in 
government  securities  are  permitted  in 
the  government  securities  account 
created  last  year."" 

In  addition  to  repurchase  agreements 
on  government  securities  the  PSA,  SIA 
and  several  broker-dealers  request  an 
amendment  that  would  permit 
repurchase  agreements  on  all  fixed 
income  securities  with  good  faith  loan 
value,  although  the  PSA  acknowledges 
that  it  may  be  appropriate  to  treat  these 
transactions  as  margin  loans.  However, 
broker-dealers  traditionally  require  20 
percent  margin  when  financing 
nonexempted  debt  securities  and  do  not 
lend  the  100  percent  implied  in 
structuring  the  transaction  as  a 
repurchase  agreement.  Although  the 
PSA  acknowledges  the  resemblance 
between  repurchase  agreements  and 
margin  loans,  it  states  that  practical 
problems  make  the  cash  account  or  a 
new  account  more  appropriate. 
Although  the  collection  of  margin  from 
a  customer  by  a  broker-dealer  would 
seem  to  indicate  that  the  transaction  is 
properly  recorded  in  the  margin 
account,  the  Board  is  soliciting 
comment  on  the  advisability  of  creating 
a  new  account  for  repurchase 
agreements  on  securities  other  than 
government  securities  in  which  margin 
would 'be  collected  as  if  the  transaction 
were  a  conventional  margin  loan.  The 
PSA,  SIA,  and  a  law  firm  also  request 
creation  of  a  new  account  to  allow 
forward  transactions,  which  are  not 


permitted  under  Regulation  T  unless  the 
security  is  trading  on  a  when-issued 
basis  or  is  a  government  or  mortgage- 
related  security.  Comment  is  also 
invited  on  the  advisability  of 
accommodating  forward  transactions 
accompanied  by  the  deposit  required  for 
a  conventional  margin  loan  in  an 
account  other  than  a  margin  account. 

The  PSA  and  SIA  would  also  like 
creditors  to  be  able  to  effect  repurchase 
agreements  on  money  market 
instruments  that  may  not  qualify  as 
securities.  Such  transactions  are 
permissible  in  the  nonsecurities  credit 
account  as  long  as  the  proceeds  are  not 
used  for  purpose  credit. 

2.  Two-Tiered  Market 

The  SIA  and  several  broker-dealers 
believe  the  Board  should  establish  an 
account  or  subaccount  where  creditors 
may  effect  and  finance  all  securities 
transactions  on  a  good  faith  basis  for 
customers  who  meet  some  level  of 
financial  sophistication.  In  the  past,  the 
Board  has  amended  the  arranging 
section  of  Regulation  T  to  permit 
creditors  to  arrange  for  certain  types  of 
credit  for  sophisticated  customers.'^  No 
further  relaxation  of  the  regulation  is 
being  proposed  in  this  area  at  this  time. 

3.  Use  of  Money  Market  Funds 

As  noted  above,'"  the  Board  is 
proposing  to  add  money  market  mutual 
funds  to  the  list  of  cash  equivalents 
available  to  cover  a  put  written  in  the 
cash  account  and  give  the-fund  shares 
good  faith  loan  value  in  a  margin 
account.  The  SIA-Credit  Division  and 
two  other  broker-dealers  believe  money 
market  mutual  funds  should  be  treated 
as  cash  without  having  to  be  liquidated. 
Although  the  Board  recognizes  that 
money  market  shares  are  often  viewed 
as  cash  equivalents,  they  are  not  cash. 
A  customer  who  is  required  to  deposit 
cash  pursuant  to  Regulation  T  must 
liquidate  the  shares  to  realize  cash. 

IV.  Broker-Dealer  Transactions 

A.  Credit  Extended  to  Other  Broker- 
Dealers 

1.  All  Broker-Dealers 

The  commenters  were  split  on  the 
question  of  whether  broker-dealers 
should  continue  to  be  treated  as 
customers  under  Regulation  T.  The 
principal  argument  in  favor  of  special 


"  Letter  of  January  25.  1994.  from  Brandon 
Becker.  Esq.  to  Mr.  Jeffrey  C.  Bernstein,  reprinted 
in  CCH  Federal  Securities  Law  Reporter  at  \  76.819. 

I* See  59  FR  53565  (October  25. 1994). 


"For  example,  the  exemption  in  section 
220.13(bj  requires  that  the  sale  of  securities  be 
effected  pursuant  to  the  SEC's  private  placement 
exception  from  registration.  Such  sales  must  be 
made  to  sophisticated  investors. 

'"See  section  LA.2.b.  on  the  cash  account  under 
options  and  section  ni.A.2.b.  on  mutual  funds 
above. 


treatment  for  broker-dealers  is  that  they 
are  subject  to  minimum  net  capital 
requirements  that  impose  a  limit  on 
leverage,  albeit  greater  leverage  than 
that  permitted  public  customers.  The 
Board  continues  to  believe  special  credit 
(i.e.,  lower  margin)  is  appropriate  when 
broker'dealers  perform  a  market 
function,  but  is  not  proposing  treatment 
that  differs  from  thai  for  public 
customers  for  reasons  of  equity. 

2.  Specialists  and  Market-Makers 

Regulation  T  permits  special  credit  for 
broker-dealers  performing  a  market 
function.  The  Board  is  proposing 
clarifying  language  to  the  provisions 
describing  OTC  market  makers  and 
third-market  makers  to  respond  to 
questions  that  have  arisen  since  the 
regulation  was  last  revised. 

The  SIA  would  like  the  Board  to 
permit  deficit  financing  of  specialists, 
eliminate  restrictions  on  their  permitted 
offsets  and  eliminate  the  restriction  in 
§  220.12(b)(4)  of  Regulation  T 
concerning  free-riding  by  specialists.  As 
discussed  in  this  preamble  in  section 
I.A.2.C.,  the  Board  is  proposing  to  allow 
any  permitted  offset  that  is  permissible 
under  SEC-approved  rules  of  the 
creditor's  examining  authority. 
Although  the  Board  supports  the 
concept  of  good  faith  credit  for 
specialist  transactions,  deficit  financing 
is  a  form  of  unsecured  credit,  which  is 
prohibited  by  section  7(c)  of  the  Act.'"' 
The  restriction  on  free-riding  by 
specialists  by  its  terms  does  not  apply 
to  any  specialist  on  an  exchange  that 
has  an  SEC-approved  rule  on  the  same 
subject. 

One  broker-dealer  suggested 
expanding  the  definition  of  OTC 
market-maker  to  include  market  makers 
of  convertible  bonds  who  post  their 
prices  in  the  "yellow  sheets"  or  deal  in 
convertible  bonds  traded  pursuant  to 
SEC  Rule  144A.2"  Convertible  bonds  are 
equity  securities  under  the  Act  ^i  and 
the  Board  has  designated  convertible 
bonds  as  OTC  margin  stock  when  they 
meet  the  criteria  in  section  220.17  of 
Regulation  T.  OTC  market-makers  are 
registered  with  NASDAQ  as  such  and 
are  required  to  engage  in  a  certain  level 
of  market-making,  as  are  specialists.  The 
Board  does  not  permit  good  faith  credit 
for  broker-dealers  making  a  market  in 
equity  securities  via  the  "pink  sheets." 
Consistency  argues  against  permitting 
such  credit  for  broker-dealers  making  a 
market  in  convertible  bonds  via  the 


'■'ISU.S.C.  78g(c). 

2"17CFR230.144A. 

'■  Section  3(a)(n)of  the  Act  (15  U.S.C.  7lk:(a)(ll)) 
deflnes  equity  security  to  include  any  security 
convertible  into  an  equity  security. 


"yellow  sheets"  or  those  trading 
pursuant  to  SEC  Rule  144A. 

3.  Joint  Back  Office  Arrangements 

Section  220.11(a)(2)  of  Regulation  T 
allows  broker-dealers  to  set  up  a  joint 
back  office  (JBO).  The  owners  of  the  JBO 
are  not  considered  customers  of  the 
clearing  organization  and  therefore  no 
Regulation  T  margin  is  required, 
although  the  clearing  firm  generally 
obtains  the  appropriate  securities 
haircut  from  its  participants.  When  the 
JBO  section  was  adopted,  the  Board 
assumed  there  would  be  a  reasonable 
relationship  between  the  creditors' 
ownership  interests  and  the  amount  of 
business  conducted  and  did  not  adopt 
an  explicit  requirement  for  the  amount 
of  ownership  each  broker-dealer  should 
have  in  the  JBO.  Since  adoption  of  the 
provision,  several  stock  exchanges  have 
expressed  concern  that  JBOs  are 
permitting  credit  far  in  excess  of  the 
participant's  interest.  Much  of  the 
activity  was  attributed  to  index  options 
specialists  seeking  good  faith  financing 
for  stock  baskets,  which  is  not  otherwise 
permitted  under  Regulation  T.  As 
discussed  in  the  section  on  the  market 
functions  account  under  options,  the 
Board  is  proposing  to  permit  such 
financing  under  SEC-approved  rules  of 
the  exchanges  and  this  change  should 
reduce  the  pressure  on  JBOs  to  extend 
credit  greatly  disproportionate  to  the 
amount  of  equity  ownership. 
Nevertheless,  the  Board  is  also 
proposing  to  state  explicitly  that  the 
participants'  ownership  interest  in  the 
JBO  should  be  reasonably  related  to  the 
amount  of  business  conducted  through 
it.  Three  stock  exchanges  and  one  other 
commenter  support  changes  along  these 
lines. 

4.  Credit  to  Other  Types  of  Broker- 
Dealers 

Several  commenting  broker-dealers 
suggest  additional  classes  of  creditors 
that  should  be  entitled  to  good  faith 
credit.  One  broker-dealer  suggests 
creating  a  new  category  of  broker- 
dealers  entitled  to  beneficial  margin 
treatment  that  would  be  under  some 
affirmative  obligation  to  add  liquidity  to 
the  market  but  would  not  be  required  to 
be  present  on  the  trading  floor.  The 
Board  has  traditionally  allowed  good 
faith  credit  for  specialists  engaged  in 
specialist  transactions  and  deferred  to 
the  SEC  to  determine  who  is  a  specialist 
under  the  Act.  It  is  unclear  what  the 
effect  would  be  on  specialists  if  other 
broker-dealers  with  lesser  market- 
making  obligations  were  permitted  good 
faith  credit  on  certain  transactions. 

The  SIA-Credit  Division  believes  that 
self-clearing  broker-dealers  who  choose 


to  go  through  another  broker-dealer 
should  not  be  required  to  post  customer 
margin.  Board  staff  has  addressed  this 
issue  several  times  ^^  and  reiterated  that 
the  treatment  of  a  broker-dealer  depends 
on  whether  it  clears  the  transaction 
itself  and  not  whether  it  could  clear  the 
transaction.  In  addition,  a  broker-dealer 
suggested  that  affiliated  broker-dealers 
should  not  be  treated  as  customers. 
Board  staff  has  indicated  that  affiliated 
(sister)  firms  are  treated  as  customers^' 
and  no  policy  reasons  for  changing  this 
have  been  presented. 

B.  Borrowing  and  Lending  Securities 

Section  220.16  of  Regulation  T  covers 
the  borrowing  and  lending  of  securities. 
Securities  may  be  borrowed  or  lent  in 
connection  with  the  need  to  make 
delivery  in  short  sales  and  fails  to 
receive.  The  section  covers  the 
borrowing  and  lending  of  all  types  of 
securities.^*  including  those  with  good 
faith  loan  value,  and  requires 
enumerated  types  of  collateral  worth  at 
least  100  percent  of  the  market  value  of 
the  securities  on  a  daily  basis.  Although 
stock  loans  are  economically  equivalent 
to  repurchase  agreements,  the  former  are 
based  on  the  need  to  make  delivery  and 
are  not  meant  to  be  financing 
arrangements  for  the  owner  of  the 
securities  being  lent.^-^ 

1.  Collateral 

a.  Foreign  sovereign  debt.  In  1988,  the 
Board  amended  Regulation  T  to  give 
good  faith  loan  value  to  highly  rated 
foreign  sovereign  bonds.  Shortly 
thereafter.  Board  staff  indicated  that 
these  securities  should  be  acceptable  as 
collateral  for  stock  loans  if  the  currency 
of  the  lent  security  is  the  same  as  the 
sovereign  bond. 2''  The  Board  is 
proposing  explicitly  to  add  foreign 
sovereign  bonds  to  the  list  of  collateral 
in  §  220.16  of  Regulation  T  without 
restriction  as  to  currency.  This  change 


"See.  e.g..  Staff  Opinion  of  August  18.  1986. 
FflflS  5-621.16. 

"StaffOplnion  of  December  16. 1988,  fflflS  5- 
621.18. 

''The  government  securities  account  can  l>e  used 
to  conduct  all  types  of  permissible  transactions 
involving  government  securities,  including 
borrowing  and  lending. 

^The  Financial  Accounting  Standards  Board 
(FASB)  is  currently  debating  the  differing  treatment 
of  repurchase  agreements  and  slock  loans  and  has 
tentatively  concluded  that  repurchase  agreements 
should  be  accounted  for  as  collateralized 
borrowings  if  the  repurchase  agreement  entitles  the 
party  receiving  financial  assets  subject  to 
repurchase  to  repledge  them  but  not  sell  them.  Most 
securities  lending  transactions  that  entitle  the  party 
receiving  the  financial  assets  to  sell  them  would  be 
accounted  for  as  sales.  Staff  plans  to  review  the 
Regulation  T  treatment  in  this  area  once  FASB 
reaches  a  decision  on  the  matter. 

-""  Staff  Opinion  of  September  23. 19«8.  FHHS  5- 
615.15. 


was  supported  by  the  SIA,  SIA-Credit 
Division.  NYSE  and  several  broker- 
dealers. 

b.  SEC  customer  protection  rule. 
While  §  220.16  of  Regulation  T  covers 
all  borrowing  and  lending  of  securities 
by  creditors,  the  SEC's  customer 
protection  rule^'  also  applies  if  the 
creditor  is  borrowing  securities  from  its 
customer.  Both  rules  specify  permissible 
types  of  collateral.  In  1989  the  SEC 
proposed  expanding  the  types  of 
acceptable  collateral  specified  in  its 
rule^"  and  its  staff  issued  a  no  action 
letter  in  the  interim.  Regulation  T 
currently  expressly  provides  for  all  of 
these  types  of  collateral,  with  the 
exception  of  foreign  sovereign  debt, 
which  is  being  proposed  as  part  of  this 
package.  To  ensure  that  acceptable 
collateral  under  §  220.16  of  Regulation  T 
is  always  at  least  as  broad  as  that 
required  by  the  SEC  when  creditors 
borrow  securities  from  their  customers, 
the  Board  is  proposing  to  refer  to  the 
SEC's  customer  protection  rule  in 
§220.16  of  ReeulationT. 

c.  Other  collateral.  The  SIA  and  a 
broker-dealer  seek  confirmation  that  any 
freely  convertible  currency  may  be 
treated  as  cash  collateral  for  borrowings 
of  securities.  Although  this  may  present 
a  currency  risk  not  originally 
anticipated,  the  Board  believes  that  this 
is  permissible,  given  that  such  loans  are 
marked-to-market  daily  with  collateral 
equal  to  at  least  100  percent  of  the 
market  value  of  the  securities  being 
borrowed. 

Several  commenters  support 
expanding  acceptable  collateral  to 
include  options  or  some  or  all  types  of 
marginable  securities,  while  the  NYSE 
is  opposed  to  this  concept.  Although  the 
Board  has  gradually  expanded  the  types 
of  acceptable  collateral  over  the  years,  it 
has  always  required  collateral  with  high 
liquidity  and  low  volatility. 

2.  Permitted  Purposes 

a.  Pre-borrowing.  Although  Regulation 
T  currently  permits  borrowing  of 
securities  for  short  sales  that  have  been 
effected  or  are  in  immediate  prospect, 
several  commenters  support  the  concept 
of  "pre-borrowing,"  the  borrowing  of 
securities  in  anticipation  of  a  short  sale 
that  may  or  may  not  take  place  in  the 
near  future.  Pre-borrowing  can  lead  to 
an  attempt  to  "squeeze"  the  market  for 
a  security  by  locking  up  all  available 
shares  and  hindering  the  ability  of 
others  to  sell  that  security  short.^ 


2' SEC  Rule  15c3-3. 17  CFR  240.1 5c3-3. 

»SEC  Release  No.  34-26608.  54  FR  10680  (March 
15.1989). 

»  Board  staff  has  indicated  that  a  permissible 
alternative  to  pre-borrowing  is  the  payment  of  a 

Continued 
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b.  Dividend  reinvestment  and  stock 
purchase  plans.  In  addition  to  pre- 
borrowing,  commenters  such  as  the 
NYSE  and  several  broker-dealers  suggest 
that  broker-dealers  be  permitted  to 
borrow  securities  in  order  to  participate 
in  an  issuer's  dividend  reinvestment 
and  stock  purchase  plan.  These  plans 
allow  dividends,  and  often  additional 
funds,  to  be  used  to  purchase  additional 
shares  of  the  issuer,  usually  at  a 
discount  from  the  current  stock  price. 
Board  staff  opinions  and  SEC 
enforcement  actions  have  made  clear 
that  Regulation  T  as  currently  written 
does  not  permit  the  borrowing  of 
securities  for  this  purpose. 'o 

The  Board  is  not  proposing  to  include 
dividend  reinvestment  and  stock 
purchase  plans  as  a  permitted  purpose 
for  borrowing  securities.  Permitting 
such  borrowing  would  not  be  consistent 
with  existing  Board  policy  concerning 
borrowing  and  lending  securities.  The 
Board  has  permitted  securities  lending 
where  it  is  needed  for  the  smooth 
operation  of  the  securities  markets,  i.e. 
short  sales  and  fails  to  receive 
securities.  This  view  was  echoed  by  the 
Group  of  Thirty  when  they 
recommended  removing  impediments  to 
securities  lending  to  allow  delivery  of 
securities.  Participation  in  dividend 
reinvestment  and  stock  purchase  plans 
does  not  help  the  securities  markets 
complete  transactions  as  broker-dealers 
do  not  actually  want  or  need  possession 
of  the  securities.  Nevertheless,  in  light 
of  comments  received  indicating  that 
many  issuers  view  these  programs  as  a 
less  costly  means  of  raising  capital,  the 
Board  is  soliciting  comment  on  whether 
section  220.16  of  Regulation  T  should 
be  amended  to  accommodate  these 
plans. 

c.  Other  purposes.  The  PSA,  SIA  and 
a  broker-dealer  recommend  adding 
repurchase  agreements  to  the  list  of 
permitted  purposes.  Since  a  repurchase 
agreement  represents  the  sale  of  a 
seciirity  with  a  promise  to  repurchase  it 
at  a  later  date,  a  creditor  who  does  not 
own  the  security  subject  to  the 
repurchase  agreement  is  engaging  in  a 
short  sale  and  therefore  may  borrow  the 
security  pursuant  to  section  220.16  of 
Regulation  T." 

One  broker-dealer  believes 
institutions  such  as  banks  and  insurance 


commitment  fee  to  a  stock  lender.  See  staff  opinion 
of  October  22.  1990.  FRRS  5-615.18. 

"Staff  Opinions  of  March  2. 1984,  FRRS  5-615.1 
and  July  6.  1984.  FRRS  5-615.01;  see  also  In  re  RFG 
Options,  SEC  Administrative  Proceeding  File  No, 
3-6370.  September  26,  1988, 

"  As  noted  in  footnote  29.  all  transactions 
involving  government  securities  may  be  effected  in 
the  government  securities  account  without  regard  to 
other  provisions  of  Regulation  T, 


companies  should  be  able  to  borrow 
securities  from  a  creditor  if  they  say  it 
is  for  a  permitted  purpose.  However, 
Regulation  T  and  the  U.S.  securities 
markets  in  general  presume  that  the 
borrowing  of  securities  will  be  effected 
by  the  broker-dealer  that  executes  the 
trade.  Permitting  an  entity  other  than  a 
broker-dealer  to  borrow  securities  for  a 
transaction  effected  by  a  broker-dealer 
would  permit  circumvention  of  the 
Board's  margin  requirements. 

C.  Bonvwing  by  Creditors 

All  of  the  commenters  addressing 
section  8(a)  of  the  Act.  which  limits  the 
source  of  certain  loans  to  broker-dealers 
to  member  banks  and  some  nonmember 
banks,  support  expansion  of  the  types  of 
lenders  described  in  section  8(a)  or  a 
reduction  in  the  types  of  transactions 
subject  to  the  restriction.  The  SEC  has 
recently  exempted  all  listed  debt 
securities  from  the  scope  of  section  8(a) 
of  the  Act."  with  the  result  that  only 
loans  secured  by  exchange-traded  equity 
securities  are  still  subject  to  the 
restriction. 

A  wide  variety  of  commenters 
recommend  legislation  be  introduced  to 
loosen  the  restrictions  of  section  8(a). 
Such  legislation  is  currently  pending  in 
Congress.  ^^ 

V.  Section-by-Section  Explanation  of 
Proposed  Changes 

Section  220.2    Definitions 

The  following  new  definitions  are 
being  proposed:  cash  equivalent, 
covered  option  transaction,  exempted 
securities  mutual  fund,  foreign  person, 
money  market  mutual  fund.  non-U. S. 
traded  foreign  security,  and  permitted 
offset  position.  The  following 
definitions  would  be  modified:  escrow 
agreement,  in  the  money,  margin 
security,  OTC  margin  bond,  OTC  margin 
stock,  short  call  or  short  put,  and 
underlying  security.  The  definition  of  in 
or  at  the  money  would  be  deleted  and 
SEC-approved  rules  of  the  appropriate 
SRO  would  govern  permitted  offsets  for 
specialists. 

Section  220.3    General  Provisions 

Section  220.3(e)(4),  "Receipt  of  funds 
or  securities,"  is  used  by  creditors  to 
temporarily  finance  the  exercise  of  a 
customer's  employee  stock  option.  The 
section  would  be  reworded  to  permit 
such  short-term  financing  for  anyone 
entitled  to  receive  or  acquire  any 
securities  piu^uant  to  an  SEC-registered 
employee  benefit  plan. 


Section  220. 3(i),  "Variable  annuity 
contracts  issued  by  insurance 
companies,"  would  be  deleted,  although 
no  substantive  change  is  intended. 

Section  220.4    Margin  Account 

Section  220.4(b)  would  contain  all 
provisions  of  section  220.5,  except  for 
those  covering  specific  options 
transactions.  The  options  provisions 
would  be  deleted  and  SEC-approved 
rules  of  the  SROs  would  apply  to  these 
transactions. 

Section  220.4(c)  would  no  longer 
prohibit  a  margin  excess  in  a  foreign 
currency  subaccount  from  offsetting  a 
margin  deficiency  in  another  foreign 
currency  subaccount. 

Section  220.5     Special  Memorandum 
Account 

This  account  would  be  moved  from 
section  220.6.  No  substantive  changes 
are  proposed. 

Section  220.6    Government  Securities 
Account 

This  account  would  be  moved  from 
section  220.18.  No  substantive  changes 
are  proposed. 

Section  220.8    Cash  Account 

Section  220.8(a),  Permissible 
transactions,"  would  be  amended  in  two 
ways.  First,  the  cash  account  would 
recognize  industry  practice  and 
specifically  permit  the  sale  to  a 
customer  of  any  asset  on  a  cash  basis. 
Second,  the  covered  options 
transactions  permitted  under  section 
220.8(a)(3)  would  be  broadened  to 
include  any  eligible  transaction 
designated  by  the  SEC-approved  rules  of 
the  SROs. 

Section  220.8(b),  "Time  periods  for 
payment;  cancellation  or  liquidation." 
would  permit  creditors  to  accept  full 
cash  payment  from  customers  for  the 
purchase  of  foreign  securities  up  to  one 
day  after  the  regular  way  settlement 
date. 


"SEC  Rule  3al2-ll.  17  CFR  240,3al2-ll. 
published  at  59  FR  55342,  November  7,  1994, 
"H.R.  1062.  104th  Cong.,  1st  Sess, 


Section  220. 1 1     Broker-Dealer  Credit 
Account 

Three  substantive  changes  are  being 
proposed  to  section  220.11(a), 
"Permissible  transactions."  First, 
foreign  broker-dealers  would  be 
permitted  to  use  the  account  for 
dehvery-versus-payment  transactions 
with  U.S.  broker-dealers.  Second,  joint 
back  office  arrangements  would  require 
a  reasonable  relationship  between  the 
owners'  equity  interest  and  the  amount 
of  business  effected  or  financed  by  the 
joint  back  office.  Third,  "prime  broker" 
arrangements  set  up  under  SEC 
guidelines  would  be  able  to  use  this 


account  for  transactions  effected  at 
executing  broker-dealers. 

Section  220.  J  2    Market  Functions 
Account 

Section  220.12(b),  "Specialists." 
would  be  amended  to  allow  SEC- 
approved  rules  of  the  SROs  to  determine 
which  permitted  offsets  can  be  effected 
on  a  good  faith  basis. 

Section  220. 1 3    Arranging  for  Loans  by 
Others 

Changes  are  proposed  for  this  section 
in  two  areas.  First,  the  provision 
allowing  U.S.  broker-dealers  to  arrange 
for  customers  to  obtain  credit  from  a 
foreign  lender  to  purchase  foreign 
securities  would  be  expanded  to  cover 
short  sales  while  the  overall  coverage  of 
this  provision  would  be  limited  to 
foreign  securities  that  are  not  publicly 
traded  in  the  United  States.  Second,  the 
regulation  would  explicitly  permit  U.S. 
broker-dealers  to  sell  its  customers 
foreign  securities  with  installment 
features  if  the  offering  has  only  a  small 
U.S.  component. 

Section  220. 1 6    Borrowing  and  Lending 
Securities 

Two  changes  are  proposed  for  this 
section.  First,  the  required  collateral 
would  be  expanded  to  include 
marginable  foreign  sovereign  debt 
securities  and  any  collateral  that  is 
acceptable  to  the  SEC  when  a  broker- 
dealer  borrows  securities  from  its 
customer.  Second,  U.S.  broker-dealers 
would  be  able  to  lend  foreign  securities 
to  a  foreign  person  for  any  legal  purpose 
and  against  any  legal  collateral. 

Section  220. 1 8    Supplement:  Margin 
Requirements 

Several  changes  are  being  proposed. 
Options  would  be  given  fifty  percent 
loan  value  if  listed  on  a  national 
securities  exchange.  Mutual  funds 
whose  portfolio  is  limited  to  exempted 
securities  would  be  given  good  faith 
loan  value,  as  would  money  market 
mutual  funds. 

VI.  Regulatory  Flexibility  Act 

The  Board  believes  there  will  be  no 
significant  economic  impact  on  a 
substantial  number  of  small  entities  if 
this  proposal  is  adopted.  Comments  are 
invited  on  this  statement, 

VII.  Paperwork  Reduction  Act 

No  additional  reporting  requirements 
or  modification  to  existing  reporting 
requirements  are  proposed. 

List  of  Subjects  inl2  CFR  Part  220 

Banks,  banking.  Bonds,  Brokers, 
Credit,  Federal  Reserve  System,  Margin, 


Margin  requirements.  Investment 
companies.  Investments.  Reporting  and 
recordkeeping  requirements.  Securities. 

For  the  reasons  set  out  in  the 
preamble,  the  Board  proposes  to  amend 
12  CFR  Part  220  as  follows: 

PART  220— CREDIT  BY  BROKERS 
AND  DEALERS  (REGULATION  T) 

1.  The  authority  citation  for  Part  220 
continues  to  read  as  follows: 

Authority:  15U.S.C.  78c.  78g.  78h,  78q, 
and  78w. 

2.  The  table  of  contents  for  part  220 
is  amended  by  revising  the  entries  for 
§§  220.1-220.18  and  renaming  the  entry 
for  §  220.19  to  read  as  follows: 

Sec. 

220.1  Authority,  purfKJse,  and  scope. 

220.2  Defuiitions. 

220.3  General  provisions. 

220.4  Margin  account. 

220.5  Special  memorandum  account. 

220.6  Government  securities  account. 

220.7  Arbitrage  account. 

220.8  Gash  account. 

220.9  Nonsecurities  credit  and  employee 
stock  ownership  account. 

220.10  Omnibus  account. 

220.11  Broker-dealer  credit  account. 

220.12  Market  functions  account. 

220.13  Arranging  for  loans  by  others. 

220.14  Clearance  of  securities,  options,  and 
futures. 

220.15  Borrowing  by  creditors, 

220.16  Borrowing  and  lending  securities, 

220.17  Requirements  for  the  list  of 
marginable  OTC  stocks  and  the  list  of 
foreign  margin  stocks, 

220.18  Supplement:  Margin  requirements, 
***** 

3.  Sections  220.1  through  220.18  are 
revised  to  read  as  follows: 

§  220.1     Authority,  purpose,  and  scope. 

(a)  Authority  and  purpose.  Regulation 
T  (this  part)  is  issued  by  the  Board  of 
Governors  of  the  Federal  Reserve 
System  (the  Board)  pursuant  to  the 
Securities  Exchange  Act  of  1934  (the 
Act)  (15  U,S,C.  78a  et  seq.].  Its  principal 
purpose  is  to  regulate  extensions  of 
credit  by  and  to  brokers  and  dealers;  it 
also  covers  related  transactions  within 

^the  Board's  authority  under  the  Act.  It 
imposes,  among  other  obligations, 
initial  margin  requirements  and 
payment  rules  on  securities 
transactions. 

(b)  Scope.  (1)  This  part  provides  a 
margin  account  and  eight  special 
purpose  accounts  in  which  to  record  all 
financial  relations  between  a  customer 
and  a  creditor.  Any  transaction  not 
specifically  permitted  in  a  special 
account  shall  be  recorded  in  a  margin 
account. 

(2)  This  part  does  not  preclude  any 
exchange,  national  securities 


association,  or  creditor  from  imposing 
additional  requirements  or  taking  action 
for  its  own  protection. 

(3)  This  part  does  not  apply  to 
transactions  between  a  customer  and  a 
broker  or  dealer  registered  only  under 
section  15C  of  the  Act. 

§220.2    Definitions. 

The  terms  used  in  this  part  have  the 
meanings  given  them  in  section  3(a)  of 
the  Act  or  as  defined  in  this  section. 

Cash  equivalent  means  securities 
issued  Or  guaranteed  by  the  United 
States  or  its  agencies,  negotiable  bank 
certificates  of  deposit,  bankers 
acceptances  issued  by  banking 
institutions  in  the  United  States  and 
payable  in  the  United  States,  or  money 
market  mutual  funds. 

Covered  option  transaction  means: 

(1)  In  the  case  of  a  short  call,  the 
underlying  security  (or  a  security 
immediately  convertible  into  the 
underlying  security,  without  the 
payment  of  money)  is  held  in  or 
purchased  for  the  account  on  the  same 
day,  and  the  option  premium  is  held  in 
the  account  until  cash  payment  for  the 
underlying  or  convertible  security  is 
received;  or 

(2)  In  the  case  of  a  short  put,  the 
creditor  obtains  cash  in  an  amount 
equal  to  the  exercise  price  or  holds  in 
the  account  cash  equivalents  with  a 
current  market  value  at  least  equal  to 
the  exercise  price  and  with  one  year  or 
less  to  maturity;  or 

(3)  Any  other  transaction  involving 
options  or  warrants  in  which  the 
customer's  risk  is  limited  to  a  fixed 
amount  and  is  not  subject  to  early 
exercise  if: 

(i)  The  amount  at  risk  is  held  in  the 
account  in  cash,  cash  equivalents,  or  via 
an  escrow  receipt;  and 

(ii)  The  transaction  has  been  defined 
as  eligible  for  the  cash  account  by  the 
rules  of  the  registered  national  securities 
exchange  authorized  to  trade  the  option 
or  warrant,  provided  that  all  such  rules 
have  been  approved  or  amended  by  the 
SEC. 

Credit  balance  means  the  cash 
amount  due  the  customer  in  a  margin 
account  after  debiting  amounts 
transferred  to  the  special  memorandum 
account. 

Creditor  means  any  broker  or  dealer 
(as  defined  in  sections  3(a)(4)  and 
3(a)(5)  of  the  Act),  any  member  of  a 
national  securities  exchange,  or  any 
person  associated  with  a  broker  or 
dealer  (as  defined  in  section  3(a)(18)  of 
the  Act),  except  for  business  entities 
controlling  or  under  common  control 
with  the  creditor. 

Customer  includes: 

(1)  Any  person  or  persons  acting 
jointly: 


33772  Federal  Register  /  Vol.  60.  No.  125  /  Thursday,  June  29.  1995  /  Proposed  Rules 


Federal  Register  /  Vol.  60,  No.  125  /  Thursday,  June  29,  1995  /  Proposed  Rules, 


33773 


(i)  To  or  for  whom  a  creditor  extends, 
arranges,  or  maintains  any  credit;  or 

(ii)  Who  would  be  considered  a 
customer  of  the  creditor  according  to  the 
ordinary  usage  of  the  trade; 

(2)  Any  partner  in  a  firm  who  would 
be  considered  a  customer  of  the  firm 
absent  the  partnership  relationship;  and 

(3)  Any  joint  venture  in  which  a 
creditor  participates  and  which  would 
be  considered  a  customer  of  the  creditor 
if  the  creditor  were  not  a  participant. 

Debit  balance  means  the  cash  amount 
owed  to  the  creditor  in  a  margin  account 
after  debiting  amounts  transferred  to  the 
special  memorandum  account. 

Delivery  against  payment.  Payment 
against  delivery,  or  a  COD.  transaction 
refers  to  an  arrangement  under  which  a 
creditor  and  a  customer  agree  that  the 
creditor  will  deliver  to,  or  accept  from, 
the  customer,  or  the  customer's  agent,  a 
security  against  full  payment  of  the 
purchase  price. 

Equity  means  the  total  ciu'rent  market 
value  of  security  positions  held  in  the 
margin  account  plus  any  credit  balance 
less  the  debit  balance  in  the  margin 
account. 

Escrow  agreement  means  any 
agreement  issued  in  connection  with  a 
call  or  put  option  under  which  a  bank 
or  any  person  designated  as  a  control 
location  under  paragraph  (c)  of  SEC 
Rule  15c3-3  (17  CFR  240.15c3-3), 
holding  the  underlying  security,  foreign 
currency,  certificate  of  deposit,  or 
required  cash,  is  obligated  to  deliver  to 
the  creditor  (in  the  case  of  a  call  option) 
or  accept  from  the  creditor  (in  the  case 
of  a  put  option)  the  underlying  security, 
foreign  currency,  or  certificate  of 
deposit  against  payment  of  the  exercise 
price  upon  exercise  of  the  call  or  put. 

Examining  authority  means: 

(1)  The  national  securities  exchange 
or  national  securities  association  of 
which  a  creditor  is  a  member;  or 

(2)  If  a  member  of  more  than  one  self- 
regulatory  organization,  the  organization 
designated  by  the  SEC  as  the  examining 
authority  for  the  creditor. 

Exempted  securities  mutual  fund 
means  any  security  issued  by  an 
investment  company  registered  under 
section  8  of  the  Investment  Company 
Act  of  1940  (15  U.S.C.  80a-8).  provided 
the  company  has  at  least  95  percent  of 
its  assets  continuously  invested  in 
exempted  securities  (as  defined  in 
section  3(a)(12)  of  the  Act). 

Foreign  margin  stock  means:  (1)  A 
foreign  security  that  is  an  equity 
security  and  that  appoars  on  the  Board  s 
periodically  published  List  of  Foreign 
Margin  Stocks  based  on  information 
submitted  by  a  self-regulatory 
organization  under  procedures 
approved  by  the  Board.  Foreign  person 


means  a  person  other  than  a  United 
States  person  as  defined  in  section  7(f} 
of  the  Act. 

Foreign  security  means  a  security 
issued  in  a  jurisdiction  other  than  the 
United  States. 

Good  faith  margin  means  the  amount 
of  margin  which  a  creditor,  exercising 
sound  credit  judgment,  would 
customarily  require  for  a  specified 
security  position  and  which  is 
established  without  regard  to  the 
customer's  other  assets  or  securities 
positions  held  in  connection  with 
unrelated  transactions. 

In  the  money  means  the  current 
market  price  of  the  underlying  security 
or  index  is  not  below  (with  respect  to 
a  call  option)  or  above  (with  respect  to 
a  put  option)  the  exercise  price  of  the 
option. 

Margin  call  means  a  demand  by  a 
creditor  to  a  customer  for  a  deposit  of 
additional  cash  or  securities  to 
eliminate  or  reduce  a  margin  deficiency 
as  required  under  this  part. 

Margin  deficiency  means  the  amount 
by  which  the  required  margin  exceeds 
the  equity  in  the  margin  account. 

Margin  excess  means  the  amount  by 
which  the  equity  in  the  margin  account 
exceeds  the  required  margin.  When  the 
margin  excess  is  represented  by 
securities,  the  current  value  of  the 
securities  is  subject  to  the  percentages 
set  forth  in  §  220.18  (Supplement: 
Margin  requirements). 

Margin  security  means: 

(1)  Any  registered  security; 

(2)  Any  O'TC  margin  stock; 

(3)  Any  OTC  margin  bond; 

(4)  Any  OTC  security  designated  as 
oualified  for  trading  in  the  National 
Market  System  under  a  designation  plan 
approved  by  the  Securities  and 
Exchange  Commission  (NMS  security); 

(5)  Any  security  issued  by  either  an 
open-end  investment  company  or  unit 
investment  trust  which  is  registered 
under  section  8  of  the  Investment 
Company  Act  of  1940  (15  U.S.C.  80a-8); 

(6)  Any  foreign  margin  stock;  or 

(7)  Any  debt  security  convertible  into 
a  margin  security. 

Money  market  mutual  fund  means 
any  security  issued  by  an  investment      • 
company  registered  under  section  8  of 
the  Investment  Company  Act  of  1940 
(15  U.S.C.  80a-8)  that  is  considered  a 
money  market  fund  under  SEC  Rule  2a- 
7  (17CFR270.2a-7). 

Nonexcmpted  security  means  any. 
security  other  than  an  exempted 
security  (as  defined  in  section  3(a)(12) 
of  the  Act). 

Nonmember  bank  means  a  bank  that 
is  not  a  member  of  the  Federal  Reserve 
System. 

Non-L'.S.  traded  foreign  security 
means  a  foreign  security  that  is  neither 


a  registered  security  nor  one  listed  on 
NASDAQ. 
OTC  margin  bond  means: 

(1)  A  debt  security  not  traded  on  a 
national  securities  exchange  which 
meets  all  of  the  following  requirements: 

(i)  At  the  time  of  the  original  issue,  a 
principal  amount  of  not  less  than 
$25,000,000  of  the  issue  was 
outstanding; 

(ii)  The  issue  was  registered  under 
section  5  of  the  Securities  Act  of 
1933(15  U.S.C.  77e)  and  the  issuer 
either  files  periodic  reports  pursuant  to 
section  13(a)  or  15(d)  of  the  Act  or  is  an   ' 
insurance  company  which  meets  all  of 
the  conditions  specified  in  section 
12(g)(2)(G)  of  the  Act;  and 

(iii)  At  the  time  of  the  extension  of 
credit,  the  creditor  has  a  reasonable 
basis  for  believing  that  the  issuer  is  not 
in  default  on  interest  or  principal 
payments;  or 

(2)  A  private  pass-through  security 
(not  guaranteed  by  an  agency  of  the  U.S. 
government)  meeting  all  of  the 
following  requirements: 

(i)  An  aggregate  principal  amount  of 
not  less  than  $25,000,000  (which  maybe 
issued  in  series)  was  issued  pursuant  to 
a  registration  statement  filed  with  the 
SEC  under  section  5  of  the  Securities 
Act  of  1933  (15  U.S.C.  77e); 

(ii)  Current  reports  relating  to  the 
issue  have  been  filed  with  the  SEC;  and 

(iii)  At  the  time  of  the  credit 
extension,  the  creditor  has  a  reasonable 
basis  for  believing  that  mortgage 
interest,  principal  payments  and  other 
distributions  are  being  passed  through 
as  required  and  that  the  servicing  agent 
is  meeting  its  material  obligations  under 
the  terms  of  the  offering;  or 

(3)  A  mortgage  related  security  as 
defined  in  section  3(a)(41)  of  the  Act;  or 

(4)  A  debt  security  issued  or 
guaranteed  as  a  general  obligation  by  the 
government  of  a  foreign  country,  its 
provinces,  states,  or  cities,  or  a 
supranational  entity,  if  at  the  time  of  the 
extension  of  credit  one  of  the  following 
is  rated  in  one  of  the  two  highest  rating 
categories  by  a  nationally  recognized 
statistical  rating  organization: 

(i)  The  issue; 

(ii)  The  issuer  or  guarantor 
(implicitly);  or 

(iii)  Other  outstanding  unsecured 
long-term  debt  securities  issued  or 
guaranteed  by  the  government  or  entity; 
or 

(5)  A  foreign  security  that  is  a 
nonconvertible  debt  security  that  meets 
all  of  the  following  requirements: 

(i)  At  the  time  of  original  issue,  a 
principal  amount  of  at  least 
$100,000,000  was  outstanding; 

(ii)  At  the  time  of  the  extension  of 
credit,  the  creditor  has  a  reasonable 


basis  for  believing  that  the  issuer  is  not 
in  default  on  interest  or  principal 
payments;  and 

(iii)  At  the  time  of  the  extension  of 
credit,  the  issue  is  rated  in  one  of  the 
two  highest  rating  categories  by  a 
nationally  recognized  statistical  rating 
organization,  except  that  an  issue  that 
has  not  been  rated  as  of  the  effective 
date  of  this  provision  shall  be 
considered  an  OTC  margin  bond  if  a 
subsequent  unsecured  issue  of  at  least 
$100,000,000  of  the  same  issuer  is  rated 
in  one  of  the  two  highest  rating 
categories  by  a  nationally  recognized 
statistical  rating  organization. 

OTC  margin  stock  means  any  equity 
security  traded  over-the-counter  that  the 
Board  has  determined  has  the  degree  of 
national  investor  interest,  the  depth  and 
breadth  of  market,  the  availability  of 
information  respecting  the  security  and 
its  issuer,  and  the  character  and 
permanence  of  the  issuer  to  warrant 
being  treated  like  an  equity  security 
traded  on  a  national  securities 
exchange.  An  OTC  stock  is  not 
considered  to  be  an  OTC  margin  stock 
unless  it  appears  on  the  Board's 
periodically  published  list  of  OTC 
margin  stocks. 

Overlying  option  means: 

(1)  A  put  option  purchased  or  a  call 
option  v^rritten  against  a  long  position  in 
an  underlying  security  in  the  specialist 
record  in  §  220.12(b);  or 

(2)  A  call  option  purchased  or  a  put 
option  written  against  a  short  position 
in  an  underlying  security  in  the 
specialist  record  in  §  220.12(b). 

Payment  period  means  the  number  of 
business  days  in  the  standard  securities 
settlement  cycle  in  the  United  States,  as 
defined  in  paragraph  (a)  of  SEC  Rule 
15C6-1  (17  CFR  240.15C6-1),  plus  two 
business  days. 

Permitted  offset  position  means  a 
position  in  securities  or  other  assets 
underlying  options  in  which  a  specialist 
makes  a  market  or  a  position  in  options 
overlying  the  securities  in  which  a 
specialist  makes  a  market,  provided  the 
positions  qualify  as  permitted  offsets 
under  the  rules  of  the  national  securities 
exchange  with  which  the  specialist  is 
registered,  provided  that  all  such  rules 
have  been  approved  or  amended  by  the 
SEC. 

Purpose  credit  means  credit  for  the 
purpose  of: 

(1)  Buying,  carrying,  or  trading  in 
securities;  or 

(2)  Buying  or  carrying  any  part  of  an 
investment  contract  security  which 
shall  be  deemed  credit  for  the  purpose 
of  buying  or  carrying  the  entire  security. 

Registered  security  means  any 
security  that: 


(1)  Is  registered  on  a  national 
securities  exchange;  or 

(2)  Has  unlisted  trading  privileges  on 
a  national  securities  exchange. 

Short  call  or  short  put  means  a  call 
option  or  a  put  option  that  is  issued, 
endorsed,  guaranteed  or  sold  in  or  for  an 
account. 

(1)  A  short  call  that  is  not  cash-settled 
obligates  the  customer  to  sell  the 
underlying  asset  at  the  exercise  price 
upon  receipt  of  a  valid  exercise  notice. 

(2)  A  short  put  that  is  not  cash-settled 
obligates  the  customer  to  purchase  the 
underlying  asset  at  the  exercise  price 
upon  receipt  of  a  valid  exercise  notice. 

(3)  A  short  call  or  a  short  put  that  is 
cash-settled  obligates  the  customer  to 
pay  the  holder  of  an  in  the  money  long 
put  or  call  who  has  exercised  the  option 
the  cash  difference  between  the  exercise 
price  and  the  current  assigned  value  of 
the  option  as  established  by  the  option 
contract. 

Specialist  joint  account  means  an 
account  which,  by  written  agreement, 
provides  for  the  commingling  of  the 
security  positions  of  the  participants 
and  a  sharing  of  profits  and  losses  from 
the  account  on  some  predetermined 
ratio. 

Underlying  security  means: 

(1)  the  security  that  will  be  delivered 
upon  exercise  of  an  option;  or 

(2)  In  the  case  of  a  cash-settled  option, 
the  securities  which  comprise  the  index 
in  the  same  proportion  or  any  other 
asset  from  which  the  option's  value  is 
derived. 

§  220.3    General  provisions. 

(a)  Records.  The  creditor  shall 
maintain  a  record  for  each  accoimt 
showing  the  full  details  of  all 
transactions. 

(b)  Separation  of  accounts.  Except  as 
provided  for  in  the  margin  account  and 
the  special  memorandum  account,  the 
requirements  of  an  account  may  not  be 
met  by  considering  items  in  any  other 
account.  If  withdrawals  of  cash  or 
securities  are  permitted  under  the 
regulation,  written  entries  shall  be  made 
when  cash  or  securities  are  used  for 
purposes  of  meeting  requirements  in 
another  account. 

(c)  Maintenance  of  credit.  Except  as 
prohibited  by  this  part,  any  credit 
initially  extended  in  compliance  with 
this  part  may  be  maintained  regardless 
of: 

(1)  Reductions  in  the  customer's 
equity  resulting  from  changes  in  market 
prices; 

(2)  Any  security  in  an  account  ceasing 
to  be  margin  or  exempted;  or 

(3)  Any  change  in  tne  margin 
requirements  prescribed  under  this  part. 

(d)  Guarantee  of  accounts.  No 
guarantee  of  a  customer's  account  shall 


be  given  any  effect  for  purposes  of  this 
part. 

(e)  Receipt  of  funds  or  securities.  (1) 
A  creditor,  acting  in  good  faith,  may 
accept  as  immediate  payment: 

(i)  Cash  or  any  check,  draft,  or  order 
payable  on  presentation;  or 

(ii)  Any  security  with  sight  draft 
attached. 

(2)  A  creditor  may  treat  a  security, 
check  or  draft  as  received  upon  written 
notification  from  another  creditor  that 
the  specified  security,  check,  or  draft 
has  been  sent. 

(3)  Upon  notification  that  a  check, 
draft,  or  order  has  been  dishonored  or 
when  securities  have  not  been  received 
within  a  reasonable  time,  the  creditor 
shall  take  the  action  required  by  this 
part  when  payment  or  securities  are  not 
received  on  time. 

(4)  To  temporarily  finance  a 
customer's  receipt  of  stock  pursuant  to 
an  employee  benefit  plan  registered  on 
SEC  Form  S-8,  a  creditor  may  accept,  in 
lieu  of  the  securities,  a  properly 
executed  exercise  notice  and 
instructions  to  the  issuer  to  deliver  the 
stock  to  the  creditor.  Prior  to 
acceptance,  the  creditor  must  verify  that 
the  issuer  will  deliver  the  securities 
promptly  and  the  customer  must 
designate  the  account  into  which  the 
securities  are  to  be  deposited. 

(f)  Exchange  of  securities.  (1)  To 
enable  a  customer  to  participate  in  an 
offer  to  exchange  securities  which  is 
made  to  all  holders  of  an  issue  of 
securities,  a  creditor  may  submit  for 
exchange  any  securities  held  in  a 
margin  account,  without  regard  to  the 
other  provisions  of  this  part,  provided 
the  consideration  received  is  deposited 
into  the  account. 

(2)  If  a  nonmargin,  nonexempted 
security  is  acquired  in  exchange  for  a 
margin  security,  its  retention, 
withdrawal,  or  sale  within  60  days 
following  its  acquisition  shall  be  treated 
as  if  the  security  is  a  margin  security. 

(g)  Valuing  securities.  "The  current 
market  value  of  a  security  shall  be 
determined  as  follows: 

(1)  Throughout  the  day  of  the 
purchase  or  sale  of  a  security,  the 
creditor  shall  use  the  security's  total 
cost  of  purchase  or  the  net  proceeds  of 
its  sale  including  any  commissions 
charged. 

(2)  At  any  other  time,  the  creditor 
shall  use  the  closing  sale  price  of  the 
security  on  the  preceding  business  day, 
as  shown  by  any  regularly  published 
reporting  or  quotation  service.  If  there  is 
no  closing  price,  the  creditor  may  use 
any  reasonable  estimate  of  the  market 
value  of  the  security  as  of  the  close  of 
business  on  the  preceding  business  day. 
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(h)  Innocent  mistakes.  If  any  failure  to 
comply  with  this  part  results  from  a 
mistake  made  in  good  faith  in  executing 
a  transaction  or  calculating  the  amount 
of  margin,  the  creditor  shall  not  be 
deemed  in  violation  of  this  part  if, 
promptly  after  the  discovery  of  the 
mistake,  the  creditor  takes  appropriate 
corrective  action. 

§220.4    Margin  account 

(a)  Margin  transactions.  (1)  All 
transactions  not  specifically  authorized 
for  inclusion  in  another  account  shall  be 
recorded  in  the  margin  account. 

(2)  A  creditor  may  establish  separate 
margin  accounts  for  the  same  person  to: 

(i)  Clear  transactions  for  other 
creditors  where  the  transactions  are 
introduced  to  the  clearing  creditor  by 
separate  creditors;  or 

(ii)  Clear  transactions  through  other 
creditors  if  the  transactions  are  cleared 
by  separate  creditors;  or 

(iii)  Provide  one  or  more  accounts 
over  which  the  creditor  or  a  third  party 
investment  adviser  has  investment 
discretion. 

(b)  Required  margin — (1) 
Applicability.  The  required  margin  for 
each  long  or  short  position  in  securities 
is  set  forth  in  §  220.18  (Supplement: 
Margin  requirements)  and  is  subject  to 
the  following  exceptions  and  special 
provisions. 

(2)  Short  sale  against  the  box.  A  short 
sale  "against  the  box"  shall  be  treated  as 
a  long  sale  for  the  purpose  of  computing 
the  equity  and  the  required  margin. 

(3)  When  issued  securities.  The 
required  margin  on  a  net  long  or  net 
short  commitment  in  a  when  issued 
security  is  the  margin  that  would  be 
required  if  the  security  were  an  issued 
margin  security,  plus  any  unrealized 
loss  on  the  commitment  or  less  any 
unrealized  gain. 

(4)  Stock  used  as  cover,  (i)  When  a 
short  position  held  in  the  account  serves 
in  lieu  of  the  required  margin  for  a  short 
put,  the  amount  prescribed  by 
paragraph  (b)(1)  of  this  section  as  the 
amount  to  be  added  to  the  required 
margin  in  respect  of  short  sales  shall  be 
increased  by  any  unrealized  loss  on  the 
position. 

(ii)  When  a  security  held  in  the 
account  serves  in  lieu  of  the  required 
margin  for  a  short  call,  the  security  shall 
be  valued  at  no  greater  than  the  exercise 
price  of  the  short  call. 

(5)  Accounts  of  partners.  If  a  partner 
o7  the  creditor  has  a  margin  account 
with  the  creditor,  the  creditor  shall 
disregard  the  partner's  financial 
relations  with  the  firm  (as  shown  in  the 
partner's  capital  and  ordinary  drawing 
accounts)  in  calculating  the  margin  or 
equity  of  the  partner's  margin  account. 


(6)  Contribution  to  joint  venture.  If  a 
margin  account  is  the  account  of  a  joint 
venture  in  which  the  creditor 
participates,  any  interest  of  the  creditor 
in  the  joint  account  in  excess  of  the 
interest  which  the  creditor  would  have 
on  the  basis  of  its  right  to  share  in  the 
profits  shall  be  treated  as  an  extension 
of  credit  to  the  joint  account  and  shall 
be  margined  as  such. 

(7)  Transfer  of  accounts,  (i)  A  margin 
account  that  is  transferred  from  one 
creditor  to  another  may  be  treated  as  if 
it  had  been  maintained  by  the  transferee 
from  the  date  of  its  origin,  if  the 
transferee  accepts,  in  good  faith,  a 
signed  statement  of  the  transferor  (or,  if 
that  is  not  practicable,  of  the  customer), 
that  any  margin  call  issued  under  this 
part  has  been  satisfied. 

(ii)  A  margin  account  that  is 
transferred  from  one  customer  to 
another  as  part  of  a  transaction,  not 
undertaken  to  avoid  the  requirements  of 
this  part,  may  be  treated  as  if  it  had  been 
maintained  for  the  transferee  from  the 
date  of  its  origin,  if  the  creditor  accepts 
in  good  faith  and  keeps  with  the 
transferee  account  a  signed  statement  of 
the  transferor  describing  the 
circumstances  for  the  transfer. 

(8)  Credit  denominated  in  foreign 
currency.  A  creditor  may  extend  credit 
denominated  in  a  foreign  currency 
secured  by  foreign  margin  securities 
denominated  or  traded  in  the  same 
foreign  currency  and  specifically 
identified  on  the  creditor's  books  and 
records  as  securing  the  foreign  currency 
debit. 

(c)  When  additional  margin  is 
required — (1)  Computing  deficiency.  All 
transactions  on  the  same  day  shall  be 
combined  to  determine  whether 
additional  margin  is  required  by  the 
creditor.  For  the  purpose  of  computing 
equity  in  an  account,  security  positions 
are  established  or  eliminated  and  a 
credit  or  debit  created  on  the  trade  date 
of  a  security  transaction.  Additional 
margin  is  required  on  any  day  when  the 
day's  transactions  create  or  increase  a 
margin  deficiency  in  the  account  and 
shall  be  for  the  amount  of  the  margin 
deficiency  so  created  or  increased. 

(2)  Satisfaction  of  deficiency.  The 
additional  required  margin  may  be 
satisfied  by  a  transfer  from  the  special 
memorandum  account  or  by  a  deposit  of 
cash,  margin  securities,  exempted 
securities,  or  any  combination  thereof. 

(3)  Time  limits,  (i)  A  margin  call  shall 
be  satisfied  within  one  payment  period 
after  the  margin  deficiency  was  created 
or  increased. 

(ii)  The  payment  period  may  be 
extended  for  one  or  more  limited 
periods  upon  application  by  the  creditor 
to  its  examining  authority  unless  the 


examining  authority  believes  that  the 
creditor  is  not  acting  in  good  faith  or 
that  the  creditor  has  not  sufficiently 
determined  that  exceptional 
circumstances  warrant  such  action. 
Applications  shall  be  filed  and  acted 
upon  prior  to  the  end  of  the  payment 
period  or  the  expiration  of  any 
subsequent  extension. 

(4)  Satisfaction  restriction.  Any 
transaction,  position,  or  deposit  that  is 
used  to  satisfy  one  requirement  under 
this  part  shall  be  unavailable  to  satisfy 
any  other  requirement. 

(d)  Liquidation  in  lieu  of  deposit.  If 
any  margin  call  is  not  met  in  full  within 
the  required  time,  the  creditor  shall 
liquidate  securities  sufficient  to  meet 
the  margin  call  or  to  eliminate  any 
margin  deficiency  existing  on  the  day 
such  liquidation  is  required,  whichever 
is  less.  If  the  margin  deficiency  created 
or  increased  is  $1000  or  less,  no  action 
need  be  taken  by  the  creditor. 

(e)  Withdrawals  of  cash  or  securities. 
(1)  Cash  or  securities  may  be  withdrawn 
from  an  account,  except  if: 

(i)  Additional  cash  or  securities  are 
required  to  be  deposited  into  the 
account  for  a  transaction  on  the  same  or 
a  previous  day;  or 

(ii)  The  withdrawal,  together  with 
other  transactions,  deposits,  and 
withdrawals  on  the  same  day,  would 
create  or  increase  a  margin  deficiency. 

(2)  Margin  excess  may  be  withdrawn 
or, may  be  transferred  to  the  special 
memorandum  account  (§  220.5)  by 
making  a  single  entry  to  that  account 
which  will  represent  a  debit  to  the 
margin  account  and  a  credit  to  the 
special  memorandum  account. 

(3)  If  a  creditor  does  not  receive  a 
distribution  of  cash  or  securities  which 
is  payable  with  respect  to  any  security 
in  a  margin  account  on  the  day  it  is 
payable  and  withdrawal  would  not  be 
permitted  under  paragraph,  (e)  of  this 
section,  a  withdrawal  transaction  shall 
be  deemed  to  have  occurred  on  the  day 
the  distribution  is  payable. 

(fl  Interest,  service  charges,  etc.  (1) 
Without  regard  to  the  other  provisions 
of  this  section,  the  creditor,  in  its  usual 
practice,  may  debit  the  following  items 
to  a  margin  account  if  they  are 
considered  in  calculating  the  balance  of 
such  account: 

(i)  Interest  charged  on  credit 
maintained  in  the  margin  account; 

(ii)  Premiums  on  securities  borrowed 
in  connection  with  short  sales  or  to 
effect  delivery; 

(iii)  Dividends,  interest,  or  other 
distributions  due  on  borrowed 
securities; 

(iv)  Communication  or  shipping 
charges  withj^spect  to  transactions  in 
the  margin  account;  and 


(v)  Any  other  service  charges  which 
the  creditor  may  impose. 

(2)  A  creditor  may  permit  interest, 
dividends,  or  other  distributions 
credited  to  a  margin  account  to  be 
withdrawn  from  the  account  if: 

(i)  The  withdrawal  does  not  create  or 
increase  a  margin  deficiency  in  the 
account;  or 

(ii)  The  current  market  value  of  any 
securities  withdrawn  does  not  exceed 
10  percent  of  the  current  market  value 
of  the  security  with  respect  to  which 
they  were  distributed. 

§  220.5    Special  memorandum  account 

(a)  A  special  memorandum  account 
(SMA)  may  be  maintained  in 
conjunction  with  a  margin  account.  A 
single  entry  amount  may  be  used  to 
represent  both  a  credit  to  the  SMA  and 

a  debit  to  the  margin  account.  A  transfer 
between  the  two  accounts  may  be 
effected  by  an  increase  or  reduction  in 
the  entry.  When  computing  the  equity 
in  a  margin  account,  the  single  entry 
amount  shall  be  considered  as  a  debit  in 
the  margin  account.  A  payment  to  the 
customer  or  on  the  customer's  behalf  or 
a  transfer  to  any  of  the  customer's  other 
accounts  from  the  SMA  reduces  the 
single  entry  amount. 

(b)  The  SMA  may  contain  the 
following  entries: 

(1)  Dividend  and  interest  payments; 

(2)  Cash  not  required  by  this  part, 
including  cash  deposited  to  meet  a 
maintenance  margin  call  or  to  meet  any 
requirement  of  a  self-regulatory 
organization  that  is  not  imposed  by  this 
part; 

(3)  Proceeds  of  a  sale  of  securities  or 
cash  no  longer  required  on  any  expired 
or  liquidated  security  position  that  may 
be  withdrawn  under  §  220.4(e);  and 

(4)  Margin  excess  transferred  from  the 
margin  account  under  §  220.4(e)(2). 

§  220.6    Government  securities  account 

In  a  government  securities  account,  a 
creditor  may  effect  and  finance 
transactions  involving  government 
securities,  provided  the  transaction  is     . 
not  prohibited  by  section  15C  of  the  Act 
or  any  rule  thereunder. 

§  220.7    Arbitrage  account 

In  an  arbitrage  account  a  creditor  may 
effect  and  finance  for  any  customer 
bona  fide  arbitrage  transactions.  For  the 
purpose  of  this  section,  the  term  "bona 
fide  arbitrage"  means: 

(a)  A  purchase  or  sale  of  a  security  in 
one  market  together  with  an  offsetting 
sale  or  purchase  of  the  same  security  in 
a  different  market  at  as  nearly  the  same 
time  as  practicable  for  the  purpose  of 
taking  advantage  of  a  difference  in 
prices  in  the  two  markets;  or 


(b)  A  purchase  of  a  security  which  is, 
without  restriction  other  than  the 
payment  of  money,  exchangeable  or 
convertible  within  90  calendar  days  of 
the  purchase  into  a  second  security 
together  with  an  offsetting  sale  of  the 
second  security  at  or  about  the  same 
time,  for  the  purpose  of  taking 
advantage  of  a  concurrent  disparity  in 
the  prices  of  the  two  securities. 

§  220.8    Cash  account 

(a)  Permissible  transactions.  In  a  cash 
account,  a  creditor,  may: 

(1)  Buy  for  or  sell  to  any  customer  any 
security  or  other  asset  if: 

(i)  There  are  sufficient  funds  in  the 
account:  or 

(ii)  The  creditor  accepts  in  good  faith 
the  customer's  agreement  that  the 
customer  will  promptly  make  full  cash 
payment  for  the  security  or  asset  before 
selling  it  and  does  not  contemplate 
selling  it  prior  to  making  such  payment; 

(2)  Buy  from  or  sell  for  any  customer 
anv  security  or  other  asset  if: 

0)  The  security  is  held  in  the  account; 
or 

(ii)  The  creditor  accepts  in  good  faith 
the  customer's  statement  that  the 
security  is  owned  by  the  customer  or  the 
customer's  principal,  and  that  it  will  be 
promptly  deposited  in  the  account; 

(3)  Issue,  endorse,  guarantee,  or  sell 
an  option  for  any  customer  as  part  of  a 
covered  option  transaction;  and 

(4)  Use  an  escrow  agreement  in  lieu 
of  the  cash  or  underlying  security 
position  if: 

(i)  In  the  case  of  a  short  call  or  a  short 
put,  the  creditor  is  advised  by  the 
customer  that  the  required  securities  or 
cash  are  held  by  a  person  authorized  to 
issue  an  escrow  agreement  and  the 
creditor  independently  verifies  that  the 
appropriate  escrow  agreement  will  be 
delivered  by  the  person  promptly;  or 

(ii)  In  the  case  of  a  call  issued, 
endorsed,  guaranteed,  or  sold  on  the 
same  day  the  underlying  security  is 
purchased  in  the  account  and  the 
underlying  security  is  to  be  delivered  to 
a  person  authorized  to  issue  an  escrow 
agreement,  the  creditor  verifies  that  the 
appropriate  escrow  agreement  will  be 
delivered  by  the  person  promptly. 

(b)  Time  periods  for  payment; 
cancellation  or  liquidation — (1)  Full 
cash  payment.  A  creditor  shall  obtain 
full  cash  payment  for  customer 
purchases — 

(i)  Within  one  payment  period  of  the 
date: 

(A)  Any  nonexempted  security  was 
purchased; 

(B)  Any  when  issued  security  was 
made  available  by  the  issuer  for  delivery 
to  purchasers; 

(C)  Any  "when  distributed"  security 
was  distributed  under  a  published  plan: 


(D)  A  security  owned  by  the  customrr 
has  matured  or  has  been  redeemed  ana 
a  new  refunding  security  of  the  same 
issuer  has  been  purchased  by  the 
customer,  provided: 

[1)  The  customer  purchased  the  new 
security  no  more  than  35  calendar  days 
prior  to  the  date  of  maturity  or 
redemption  of  the  old  security; 

[2)  The  customer  is  entitled  to  the 
proceeds  of  the  redemption;  and 

[3)  The  delayed  payment  does  not 
exceed  103  percent  of  the  proceeds  of 
the  old  security. 

(ii)  In  the  case  of  the  purchase  of  a 
foreign  security,  within  one  payment 
period  of  the  trade  date  or  within  one 
day  after  the  date  on  which  settlement 
is  required  to  occur  by  the  rules  of  the 
foreign  securities  market,  provided  this 
period  does  not  exceed  the  maximum 
time  permitted  by  this  part  for  delivery 
against  payment  transactions. 

(2)  Delivery  against  payment.  It  a 
creditor  purchases  for  or  sells  to  a 
customer  a  security  in  a  delivery  against 
payment  transaction,  the  creditor  shall 
have  up  to  35  calendar  days  to  obtain 
payment  if  delivery  of  the  security  is 
delayed  due  to  the  mechanics  of  the 
transaction  and  is  not  related  to  the 
customer's  willingness  or  ability  to  pay. 

(3)  Shipment  of  securities,  extension. 
If  any  shipment  of  securities  is 
incidental  to  consummation  of  a 
transaction,  a  creditor  may  extend  the 
payment  {>eriod  by  the  number  of  days 
required  for  shipment,  but  not  by  more 
than  one  additional  payment  period. 

(4)  Cancellation;  liquidation; 
minimum  amount.  A  creditor  shall 
promptly  cancel  or  otherwise  liquidate 
a  transaction  or  any  part  of  a  transaction 
for  which  the  customer  has  not  made 
full  cash  payment  within  the  required 
time.  A  creditor  may,  at  its  option, 
disregard  any  sum  due  from  the 
customer  not  exceeding  $1000. 

(c)  90  day  freeze.  (1)  If  a  nonexempted 
security  in  the  account  is  sold  or 
delivered  to  another  broker  or  dealer 
without  having  been  previously  paid  for 
in  full  by  the  customer,  the  privilege  of 
delaying  payment  beyond  the  trade  date 
shall  be  withdrawn  for  90  calendar  days 
following  the  date  of  sale  of  the  security. 
Cancellation  of  the  transaction  other 
than  to  correct  an  error  shall  constitute 
a  sale. 

(2)  The  90  day  freeze  shall  not  apply 
if: 

(i)  Within  the  period  specified  in 
paragraph  (b)(1)  of  this  section,  full 
payment  is  received  or  any  check  or 
draft  in  payment  has  cleared  and  the 
proceeds  from  the  sale  are  not 
withdrawn  prior  to  such  payment  or 
check  clearance;  or 
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(ii)  The  purchased  security  was 
delivered  to  another  broker  or  dealer  for 
deposit  in  a  cash  account  which  holds 
sufficient  funds  to  pay  for  the  security. 
The  creditor  may  rely  on  a  written 
statement  accepted  in  good  faith  from 
the  other  broker  or  dealer  that  sufficient 
funds  are  held  in  the  other  cash 
account. 

(d)  Extension  of  time  periods: 
transfers.  (1)  Unless  the  creditor's 
examining  authority  believes  that  the 
creditor  is  not  acting  in  good  faith  or 
that  the  creditor  has  not  sufficiently 
determined  that  exceptional 
circumstances  warrant  such  action,  it 
may  upon  application  by  the  creditor: 

(i)  Extend  any  period  specified  in 
paragraph  (b)  of  this  section; 

(ii)  Authorize  transfer  to  another 
account  of  any  transaction  involving  the 
purchase  of  a  margin  or  exempted 
security;  or 

(iii)  Grant  a  waiver  from  the  90  day 
freeze. 

(2)  Applications  shall  be  filed  and 
acted  upon  prior  to  the  end  of  the 
payment  period,  or  in  the  case  of  the 
purchase  of  a  foreign  security  within  the 
period  specified  in  paragraph  (bKl)(ii) 
of  this  section,  or  the  expiration  of  any 
subsequent  extension. 

§  220.9    Nonsecurities  credit  and  employee 
stock  ownership  account 

(a)  In  a  nonsecurities  credit  account  a 
creditor  may: 

(1)  Effect  and  carry  transactions  in 
commodities; 

(2)  Effect  and  carry  transactions  in 
foreign  exchange; 

(3)  Extend  and  maintain  secured  or 
unsecured  nonpurpose  credit,  subject  to 
the  requirements  of  paragraph  (b)  of  this 
section;  and 

(4)  Extend  and  maintain  credit  to 
employee  stock  ownership  plans 
without  regard  to  the  other  sections  of 
this  part. 

(b)  Every  extension  of  credit,  except 
as  provided  in  paragraphs  (a)(1)  and 
(a)(2)  of  this  section,  shall  be  deemed  to 
be  purpose  credit  unless,  prior  to 
extending  the  credit,  the  creditor 
accepts  in  good  faith  from  the  customer 
a  written  statement  that  it  is  not  purpose 
credit.  The  statement  shall  conform  to 
the  requirements  established  by  the 
Board.  To  accept  the  customer's 
statement  in  good  faith,  the  creditor 
shall  be  aware  of  the  circumstances 
surrounding  the  extension  of  credit  and 
shall  be  satisfied  that  the  statement  is 
truthful. 

§220.10    Omnibus  account 

(a)  In  an  omnibus  account,  a  creditor 
may  effect  and  finance  transactions  for 
a  broker  or  dealer  who  is  registered  with 


the  SEC  under  section  15  of  the  Act  and 
who  gives  the  creditor  written  notice 
that: 

(1)  All  securities  will  be  for  the 
account  of  customers  of  the  broker  or 
dealer;  and 

(2)  Any  short  sales  effected  will  be 
short  sales  made  on  behalf  of  the 
customers  of  the  broker  or  dealer  other 
than  partners. 

(b)  The  written  notice  required  by 
paragraph  (a)  shall  conform  to  any  SEC 
rule  on  the  hypothecation  of  customers' 
securities  by  brokers  or  dealers. 

§  220.1 1    Broker-dealer  credit  account 

(a)  Permissible  transactions.  In  a 
broker-dealer  credit  account,  a  creditor 
may: 

(1)  Purchase  any  security  from  or  sell 
any  security  to  another  creditor  or 
person  regulated  by  a  foreign  securities 
authority  under  a  good  faith  agreement 
to  promptly  deliver  the  security  against 
full  payment  of  the  purchase  price. 

(2)  Effect  or  finance  transactions  of 
any  of  its  owners  if  the  creditor  is  a 
clearing  and  servicing  broker  or  dealer 
owned  jointly  or  individually  by  other 
creditors,  provided  that  the  owners' 
interest  is  reasonably  related  to  the 
amount  of  business  they  transact 
through  the  joint  back  office. 

(3)  Extend  and  maintain  credit  to  any 
partner  or  stockholder  of  the  creditor  for 
the  purpose  of  making  a  capital 
contribution  to,  or  purchasing  stock  of. 
the  creditor,  affiliated  corporation  or 
another  creditor. 

(4)  Extend  and  maintain,  with  the 
approval  of  the  appropriate  examining 
authority: 

(i)  Credit  to  meet  the  emergency  needs 
of  any  creditor;  or 

(ii)  Subordinated  credit  to  another 
creditor  for  capital  purposes,  if  the  other 
creditor: 

(A)  Is  an  affiliated  corporation  or 
would  not  be  considered  a  customer  of 
the  lender  apart  from  the  subordinated 
loan;  or 

(B)  Will  not  use  the  proceeds  of  the 
loan  to  increase  the  amount  of  dealing 
in  securities  for  the  account  of  the 
creditor,  its  firm  or  corporation  or  an 
affiliated  corporation. 

(5)  Effect  transactions  for  a  customer 
as  part  of  a  "prime  broker"  arrangement 
in  conformity  with  SEC  guidelines. 

(b)  Affiliated  corporations.  For 
purposes  of  paragraphs  (a)(3)  and  (a)(4) 
of  this  section  "affiliated  corporation" 
means  a  corporation  all  the  common 
stock  of  which  is  owned  directly  or 
indirectly  by  the  firm  or  general 
partners  and  employees  of  the  firm,  or 
by  the  corporation  or  holders  of  the 
controlling  stock  and  employees  of  the 
corporation  and  the  affiliation  has  been 


approved  by  the  creditor's  examining 
authority. 

§220.12    Market  functions  account 

(a)  Requirements.  In  a  market 
functions  account,  a  creditor  may  effect 
or  finance  the  transactions  of  market 
participants  in  accordance  with  the 
following  provisions.  A  separate  record 
shall  be  kept  for  the  transactions 
specified  for  each  category  described  in 
paragraphs  (b)  through  (e)  of  this 
section.  Any  position  in  a  separate 
record  shall  not  be  used  to  meet  the 
requirements  of  any  other  category. 

(b)  Specialists — (1)  Applicability.  A 
creditor  may  clear  or  finance  specialist 
transactions  and  permitted  offset 
positions  for  any  specialist,  or  any 
specialist  joint  account,  in  which  all 
participants,  or  all  participants  other 
than  the  creditor,  are  registered  as 
specialists  on  a  national  securities 
exchange  that  requires  regular  reports 
on  the  use  of  specialist  credit  from  the 
registered  specialists. 

(2)  Required  margin.  The  required 
margin  for  a  specialist's  transactions 
shall  be: 

(i)  Good  faith  margin  for: 

(A)  Any  long  or  short  position  in  a 
security  in  which  the  specialist  makes  a 
market; 

(B)  Any  wholly-owned  margin 
security  or  exempted  security;  or 

(C)  Any  permitted  offset  position. 

(ii)  The  margin  prescribed  by  §  220.18 
(Supplement:  Margin  requirements) 
when  a  security  purchased  or  sold  short 
in  the  account  does  not  qualify  as  a 
specialist  or  permitted  offset  position. 

(3)  Additional  margin;  restriction  on 
"free-riding",  (i)  Except  as  required  by 
paragraph  (b)(4)  of  this  section,  the 
creditor  shall  issue  a  margin  call  on  any 
day  when  additional  margin  is  required 
as  a  result  of  specialist  transactions.  The 
creditor  may  allow  the  specialist  a 
maximum  of  one  payment  period  to 
satisfy  a  margin  call. 

(ii)  If  a  specialist  fails  to  satisfy  a 
margin  call  within  the  period  specified 
in  paragraph  (b)(3)  of  this  section  (and 
the  creditor  is  required  to  liquidate 
securities  to  satisfy  the  call),  the  creditor 
shall  be  prohibited  for  a  15  calendar  day 
period  from  extending  any  further  credit 
to  the  specialist  to  finance  transactions 
in  nonspecialty  securities. 

(iii)  The  restriction  on  "free-riding" 
shall  not  apply  to: 

(A)  Any  specialist  on  a  national 
securities  exchange  that  has  an  SEC- 
approved  rule  on^  "free-riding  "  by 
specialists;  or 

(B)  The  acquisition  or  liquidation  of  a 
permitted  offset  position. 

(4)  Deficit  status.  On  any  day  when  a 
specialist's  separate  record  would 


liquidate  to  a  deficit,  the  creditor  shall 
not  extend  any  further  specialist  credit 
in  the  account  and  shall  issue  a  margin 
call  at  least  as  large  as  the  deficit.  If  the 
call  is  not  met  by  noon  of  the  following 
business  day,  the  creditor  shall  liquidate 
positions  in  the  specialist's  account. 

(5)  Withdrawals.  Withdrawals  may  be 
permitted  to  the  extent  that  the  equity 
exceeds  the  margin  requirements 
specified  in  paragraph  (b)(2)  of  this 
section. 

(c)  Underwriters  and  distributors.  A 
creditor  may  effect  or  finance  for  any 
dealer  or  group  of  dealers  transactions 
for  the  purpose  of  facilitating  the 
underwriting  or  distribution  of  all  or  a 
part  of  an  issue  of  securities  with  a  30od 
faith  margin. 

(d)  OTC  marketmakers  and  third 
marketmakers.  (1)  A  creditor  mgy  clear 
or  finance  with  a  good  faith  margin, 
marketmaking  transactions  for  a  creditor 
who  is  a  registered  NASDAQ 
marketmaker  or  a  qualified  third 
marketmaker  as  defined  in  SEC  Rule 
3b-8  (17  CFR  240.3b-8). 

(2)  If  the  credit  extended  to  a 
marketmaker  ceases  to  be  for  the 
purpose  of  marketmaking.  or  the  dealer 
ceases  to  be  a  marketmaker  for  an  issue 
of  securities  for  which  credit  was 
extended,  the  credit  shall  be  subject  to 
the  margin  specified  in  §  220.18 
(Supplement:  Margin  requirements). 

(e)  Odd-lot  dealers.  A  creditor  may 
clear  and  finance  odd-lot  transactions 
for  any  creditor  who  is  registered  as  an 
odd-lot  dealer  on  a  national  securities 
exchange  with  a  good  faith  margin. 

§  220.1 3    Arranging  for  loans  by  others. 

(a)  A  creditor  may  not  arrange  for  the 
extension  or  maintenance  of  credit  to  or 
for  any  customer  by  any  person  upon 
terms  and  conditions  other  than  those 
upon  which  the  creditor  may  itself 
extend  or  maintain  credit  under  the 
provisions  of  this  part,  except  that  this 
limitation  shall  not  apply  to  credit 
arranged  for  a  customer  which  does  not 
violate  parts  207  and  221  of  this  chapter 
and  resuhs  solely  from: 

(1)  Investment  banking  services, 
provided  by  the  creditor  to  the 
customer,  including,  but  not  limited  to. 
underwritings.  private  placements,  and 
advice  and  other  services  in  connection 
with  exchange  offers,  mergers,  or 
acquisitions,  except  for  underwritings 
that  involve  the  public  distribution  of 
an  equity  security  with  installment  or 
other  deferred  payment  provisions; 

(2)  The  sale  of  nonmargin  securities 
(including  securities  with  installment  or 
other  deferred  payment  provisions)  if 
♦he  sale  is  exempted  from  the 
registration  requirements  of  the 


Securities  Act  of  1933  under  section 
4(2)  of  section  4(6)  of  the  Act; 

(3)  A  subsequent  loan  or  advance  on 
a  face-amount  certificate  as  permitted 
under  15  U.S.C.  80a-28(d);  or 

(4)  Credit  extended  by  a  foreign 
person  in  connection  with  the  purchase 
or  short  sale  of  non-U. S.  traded  foreign 
securities. 

(b)  A  creditor  shall  not  be  deemed  to 
have  arranged  credit  by  effecting  the 
sale  of  a  foreign  security  offered  on  an 
installment  basis  if  no  more  than  15 
percent  of  the  issue  is  offered  to  United 
States  persons  as  defined  in  section  7(f) 
of  the  Act. 

§  220.1 4    aearance  of  securities,  options, 
and  futures. 

(a)  Credit  for  clearance  of  securities. 
The  provisions  of  this  part  shall  not 
apply  to  the  extension  or  maintenance 
of  any  credit  that  is  not  for  more  than 
one  day  if  it  is  incidental  to  the 
clearance  of  transactions  in  securities 
directly  between  members  of  a  national 
securities  exchange  or  association  or 
through  any  clearing  agency  registered 
with  the  SEC. 

(b)  Deposit  of  securities  with  a 
clearing  agency.  The  provisions  of  this 
part  shall  not  apply  to  the  deposit  of 
securities  with  an  options  or  futures 
clearing  agency  for  the  purpose  of 
meeting  the  deposit  requirements  of  the 
agency  if: 

(1)  "rhe  clearing  agency: 

(i)  Issues,  guarantees  performance  on, 
or  clears  transactions  in,  any  security 
(including  options  on  any  security, 
certificate  of  deposit,  securities  index  or 
foreign  currency);  or 

(ii)  Guarantees  performance  of 
contracts  for  the  purchase  or  sale  of  a 
commodity  for  future  delivery  or 
options  on  such  contracts; 

(2)  The  clearing  agency  is  registered 
with  the  Securities  and  Exchange 
Commission  or  is  the  clearing  agency  for 
a  contract  market  regulated  by  the 
Commodity  Futures  Trading 
Commission;  and 

(3)  The  deposit  consists  of  any  margin 
security  and  complies  with  the  rules  of 
the  clearing  agency  that  have  been 
approved  by  the  Securities  and 
Exchange  Commission  or  the 
Commodity  Futures  Trading 
Commission. 

§  220. 1 5    Borrowing  by  creditors. 

(a)  Restrictions  on  borrowing.  A 
creditor  may  not  borrow  in  the  ordinary 
course  of  business  as  a  broker  or  dealer 
using  as  collateral  any  registered 
nonexempted  security,  except: 

(1)  From  or  through  a  member  bank  of 
the  Federal  Reserve  System;  or 

(2)  From  any  nonmember  bank  that 
has  filed  with  the  Board  an  agreement 


as  prescribed  in  paragraph  (b)  of  this 
section,  which  agreement  is  still  in 
effect;  or 

(3)  From  another  creditor  if  the  loan 
is  permissible  under  this  part. 

(b)  Agreements  of  nonmember  banks. 
(1)  A  nonmember  bank  shall  file  an 
agreement  that  conforms  to  the 
requirements  of  section  8(a)  of  the  Act 
(See  Form  FRT-l,T-2). 

(2)  Any  nonmember  bank  may 
terminate  its  agreement  if  it  obtains  the 
written  consent  of  the  Board. 

§  220.16    Borrowing  and  lending  securities. 

(a)  Without  regard  to  the  other 
provisions  of  this  part,  a  creditor  may 
borrow  or  lend  securities  for  the 
purpose  of  making  delivery  of  the 
securities  in  the  case  of  short  sales, 
failure  to  receive  securities  required  to 
be  delivered,  or  other  similar  situations. 
Each  borrowing  shall  be  secured  by  a 
deposit  of  one  or  more  of  the  following: 
cash,  cash  equivalents,  foreign  sovereign 
nonconvertible  debt  securities  that  are 
margin  securities,  collateral  acceptable 
for  borrowings  of  securities  pursuant  to 
SEC  Rule  15c3-3  (17  CFR  240.15c3-3). 
or  irrevocable  letters  of  credit  issued  by 
a  bank  insured  by  the  Federal  Deposit 
Insurance  Corporation  or  a  foreign  bank 
that  has  filed  an  agreement  with  the 
Board  on  Form  FR  T-1,  T-2.  Such 
deposit  made  with  the  lender  of  the 
securities  shall  have  at  all  times  a  value 
at  least  equal  to  100  percent  of  the 
market  value  of  the  securities  borrowed, 
computed  as  of  the  close  of  the 
preceding  business  day. 

(b)  A  creditor  may  lend  non-U.S. 
traded  foreign  securities  to  a  foreign 
person  for  any  purpose  lawful  in  the 
country  in  which  they  are  to  be  used. 
Each  borrowing  shall  be  secured  with 
collateral  having  at  all  times  a  value  at 
least  equal  to  100  percent  of  the  market 
value  of  the  securities  borrowed, 
computed  as  of  the  close  of  the 
preceding  business  day. 

§  220.17  Requirements  for  the  list  of 
marglnable  OTC  stoclcs  and  the  list  of 
foreign  margin  stocks. 

(a)  Requirements  for  inclusion  on  the 
list  of  marginable  OTC  stocks.  Except  as 
provided  in  paragraph  (f)  of  this  section, 
OTC  margin  stock  shall  meet  the 
following  requirements: 

(1)  Four  or  more  dealers  stand  willing 
to,  and  do  in  fact,  make  a  market  in  such 
stock  and  regularly  submit  bona  fide 
bids  and  offers  to  an  automated 
quotations  system  for  their  own 
accounts; 

(2)  The  minimum  average  bid  price  of 
such  stock,  as  determined  by  the  Board, 
is  at  least  S5  per  share; 

(3)  The  stock  is  registered  under 
section  12  of  the  Act,  is  issued  by  an 
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insurance  company  subject  to  section 
12(g)(2)(G)  of  the  Act,  is  issued  by  a 
closed-end  investment  management 
company  subject  to  registration 
pursuant  to  section  8  of  the  Investment 
Company  Act  of  1940  (15  U.S.C.  80a-8). 
is  an  American  IDepository  Receipt 
(ADR)  of  a  foreign  issuer  whose 
securities  are  registered  under  section 
12  of  the  Act,  or  is  a  stock  of  an  issuer 
required  to  file  reports  under  section 
15(d)  of  the  Act: 

(4)  Daily  quotations  for  both  bid  and 
asked  prices  for  the  stock  are 
continuously  available  to  the  general 
public: 

(5)  The  stock  has  been  publicly  traded 
for  at  least  six  months: 

(6)  The  issuer  has  at  least  $4  million 
of  capital,  surplus,  and  undivided 
profits: 

(7)  There  are  400.000  or  more  shares 
of  such  stock  outstanding  in  addition  to 
shares  held  beneficially  by  officers, 
directors  or  beneficial  owners  of  more 
than  10  percent  of  the  stock: 

(8)  There  are  1.200  or  more  holders  of 
record,  as  defined  in  SEC  Rule  12g5- 
1(17  CFR  240.12g5-l).  of  the  stock  who 
are  not  officers,  directors  or  beneficial 
owners  of  10  percent  or  more  of  the 
stock,  or  the  average  daily  trading 
volume  of  such  stock  as  determined  by 
the  Board,  is  at  least  500  shares;  and 

(9)  The  issuer  or  a  predecessor  in 
interest  has  been  in  existence  for  at  least 
three  years. 

(b)  Requirements  for  continued 
inclusion  on  the  list  of  marginable  OTC 
stocks.  Except  as  provided  in  paragraph 
(f)  of  this  section.  OTC  margin  stock 
shall  meet  the  following  requirements: 

(1)  Three  or  more  dealers  stand 
willing  to.  and  do  in  fact,  make  a  market 
in  such  stock  and  regularly  submit  bona 
fide  bids  and  offers  to  an  automated 
quotations  system  for  their  own 
accounts: 

(2)  The  minimum  average  bid  price  of 
such  stocks,  as  determined  by  the 
Board,  is  at  least  $2  per  share; 

(3)  The  stock  is  registered  as  specified 
in  paragraph  (a)(3)  of  this  section; 

(4)  Daily  quotations  for  both  bid  and 
asked  prices  for  the  stock  are 
continuously  available  to  the  general 
public: 

(5)  The  issuer  has  at  least  $1  million 
of  capital,  surplus,  and  undivided 
profits; 

(6)  There  are  300.000  or  more  shares 
of  such  stock  outstanding  in  addition  to 
shares  held  beneficially  by  officers, 
directors,  or  beneficial  owners  of  more 
than  10  percent  of  the  stock;  and 

(7)  There  continue  to  be  800  or  more 
holders  of  record,  as  defined  in  SEC 
Rule  12g5-l  (17  CFR  240.12g5-l).  of  the 
stock  who  are  not  officers,  directors,  or 


beneficial  owners  of  10  percent  or  more 
of  the  stock,  or  the  average  daily  trading 
volume  of  such  stock,  as  determined  by 
the  Board,  is  at  least  300  shares. 

(c)  Requirements  for  inclusion  on  the 
list  of  foreign  margin  stocks.  Except  as 
provided  in  paragraph  (f)  of  this  section, 
foreign  margin  stock  shall  meet  the 
following  requirements: 

(1)  The  security  is  listed  for  trading  on 
or  through  the  facilities  of  a  f'»^ign 
securities  exchange  or  a  recognized 
foreign  securities  market  and  has  been 
trading  on  such  exchange  or  market  for 
at  least  six  months; 

(2)  Daily  quotations  for  both  bid  and 
asked  or  last  sale  prices  for  the  security 
provided  by  the  foreign  securities 
exchange  or  foreign  securities  market  on 
which  the  security  is  traded  are 
continuously  available  to  creditors  in 
the  United  States  pursuant  to  an 
electronic  quotation  system; 

(3)  The  aggregate  market  value  of 
shares,  the  ownership  of  which  is 
unrestricted,  is  not  less  than  $1  billion; 

(4)  The  average  weekly  trading 
volume  of  such  security  during  the 
preceding  six  months  is  either  at  least 
200,000  shares  or  $1  million;  and 

(5)  The  issuer  or  a  predecessor  in 
interest  has  been  in  existence  for  at  least 
five  years. 

(dj  Requirements  for  continued 
inclusion  on  the  list  of  foreign  margin 
stocks.  Except  as  provided  in  paragraph 
(D  of  this  section,  foreign  margin  stock 
shall  meet  the  following  requirements: 

(1)  The  security  continues  to  meet  the 
requirements  specified  in  paragraphs  (c) 
(1)  and  (2)  of  this  section; 

(2)  The  aggregate  market  value  of 
shares,  the  ownership  of  which  is 
unrestricted,  is  not  less  than  $500 
million;  and 

(3)  The  average  weekly  trading 
volume  of  such  security  during  the 
preceding  six  months  is  either  at  least 
100,000  shares  or  S500,000. 

(e)  Removal  from  the  lists.  The  Board 
shall  periodically  remove  from  the  lists 
any  stock  that: 

(1)  Ceases  to  exist  or  of  which  the 
issuer  ceases  to  exist;  or 

(2)  No  longer  substantially  meets  the 
provisions  of  paragraphs  (b)  or  (d)  of 
this  section  or  the  definition  of  OTC 
margin  stock. 

(f)  Discretionary  authority  of  Board. 
Without  regard  to  other  paragraphs  of 
this  section,  the  Board  may  add  to,  or 
omit  or  remove  from  the  list  of 
marginable  OTC  stocks  and  the  list  of 
foreign  margin  stocks  and  equity 
security,  if  in  the  judgment  of  the  Board, 
such  action  is  necessary  or  appropriate 
in  the  public  interest. 

(g)  Unlawful  representations.  It  shall 
be  unlawful  for  any  creditor  to  make,  or 


cause  to  be  made,  any  representation  to 
the  effect  that  the  inclusion  of  a  security 
on  the  list  of  marginable  OTC  stocks  or 
the  list  of  foreign  margin  stocks  is 
evidence  that  the  Board  or  the  SEC  has 
in  any  way  passed  upon  the  merits  of. 
or  given  approval  to.  such  security  or 
any  transactions  therein.  Any  statement 
in  an  advertisement  or  other  similar 
communication  containing  a  reference 
to  the  Board  in  connection  with  the  lists 
or  stocks  on  those  lists  shall  be  an 
unlawful  representation. 

§220.18    Supplement:  Margin 
requirements. 

The  required  margin  for  each  security 
position  held  in  a  margin  account  shall 
be  as  follows: 

(a)  Margin  equity  security,  except  for 
an  exempted  security,  money  market 
mutual  fund  or  exempted  securities 
mutual  fund:  50  percent  of  the  current 
market  value  of  the  .security  or  the 
percentage  set  by  the  regulatory 
authority  where  the  trade  occurs, 
whichever  is  greater. 

(b)  Exempted  security,  registered 
nonconvertible  debt  security,  OTC 
margin  bond,  money  market  mutual 
fund  or  exempted  securities  mutual 
fund:  The  margin  required  by  the 
creditor  in  good  faith  or  the  percentage 
set  by  the  regulatory  authority  where  the 
trade  occurs,  whichever  is  greater. 

(c)  Short  sale  nf  nonexempted 
security,  except  for  a  registered 
nonconvertible  debt  security  or  OTC 
margin  bond:  150  percent  of  the  current 
market  value  of  the  security,  or  100 
percent  of  the  current  market  value  if  a 
security  exchangeable  or  convertible 
within  90  calendar  days  without 
restriction  other  than  the  payment  of 
money  into  the  security  sold  short  is 
held  in  the  account. 

(d)  Short  sale  of  an  exempted  security, 
registered  nonconvertible  debt  security 
or  OTC  margin  bond:  100  percent  of  the 
current  market  value  of  the  security  plus 
the  margin  required  by  the  creditor  in 
good  faith. 

(e)  Nonmargin.  nonexempted  security: 
100  percent  of  the  current  market  value. 

(f)  Short  put  or  short  call  on  a 
security,  certificate  of  deposit,  securities 
index  or  foreign  currency: 

(1)  In  the  case  of  puts  and  calls  issued 
by  a  registered  clearing  corporation  and 
listed  or  traded  on  a  registered  national 
securities  exchange  or  a  registered 
securities  association,  the  amount,  or 
other  position,  specified  by  the  rules  of 
the  registered  national  securities 
exchange  or  the  registered  securities 
association  authorized  to  trade  the 
option,  provided  that  all  .such  rules  have 
been  approved  or  amended  by  the  SEC; 
or 


(2)  In  the  case  of  all  other  puts  and 
calls,  the  amount,  or  other  position, 
specified  by  the  maintenance  rules  of 
the  creditor's  examining  authority. 

§220.19    [Removed] 

4.  Section  229.19  is  removed. 

By  order  of  the  Board  of  Governors  of 
the  Federal  Reserve  System,  June  21, 
1995. 

William  W.  Wiles, 
Secretary  of  the  Board. 
|FR  Doc.  95-15680  Filed  6-28-95;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[ME-23-1-6827b;  A-1-FRL-6214-6] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  Maine; 
Gasoline  Marketing  Regulations 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  approve 
a  State  Implementation  Plan  (SIP) 
revision  submitted  by  the  State  of  Maine 
on  July  6,  1994.  This  revision  consists 
of  regulations  which  require  the 
implementation  of  reasonably  available 
control  technology  (RACT)  for 
controlling  volatile  organic  compound 
(VOC)  emissions  from  gasoline 
marketing  operations.  In  the  Final  Rules 
Section  of  this  Federal  Register,  EPA  is 
approving  the  gasoline  marketing 
regulations  included  in  the  State's  July 
6, 1994  SIP  submittal.  EPA  is  approving 
several  of  these  regulations  as  a  direct 
final  rule  without  prior  proposal 
because  the  Agency  views  them  as 
noncontroversial  and  anticipates  no 
adverse  comments.  A  detailed  rationale 
for  the  approval  is  set  forth  in  the  direct 
final  rule.  If  no  adverse  comments  are 
received  in  response  to  that  direct  final 
rule,  no  further  activity  is  contemplated 
in  relation  to  this  proposed  rule.  If  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  EPA  will 
not  institute  a  second  comment  period 
on  this  proposal.  Any  parties  interested 
in  commenting  on  this  proposal  should 
do  so  at  this  time. 

DATES:  Comments  must  be  received  on 
or  before  July  31,  1995. 
ADDRESSES:  Comments  may  be  mailed  to 
Susan  Studlien,  Acting  Director,  Air, 
Pesticides  and  Toxics  Management 


Division,  U.S.  Environmental  Protection 
Agency,  Region  I,  JFK  Federal  Bldg., 
Boston,  MA  02203.  Copies  of  the  State 
submittal  and  EPA's  technical  support 
document  are  available  for  public 
inspection  during  normal  business 
hours,  by  appointment  at  the  Air, 
Pesticides  and  Toxics  Management 
Division,  U.S.  Environmental  Protection 
Agency,  Region  I,  One  Congress  Street, 
10th  floor,  Boston.  MA  and  the  Bureau 
of  Air  Quality  Control.  Department  of 
Environmental  Protection,  71  Hospital 
Street,  Augusta,  ME  04333. 
FOR  FURTHER  INFORMATION  CONTACT: 
Anne  E.  Arnold.  (617)  565-3166. 
SUPPLEMENTARY  INFORMATION:  For 
additional  information,  see  the  direct 
final  rule  which  is  located  in  the  Rules 
Section  of  this  Federal  Register. 

Authority:  42  U.S.C.  7401-7671q. 
Dated:  May  19,  1995. 
John  P.  DeViilars, 

Regional  Administrator,  Region  I. 

|FR  Doc.  95-15958  Filed  6-28-95:  8:45  ami 
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40  CFR  Part  52 
[WI53-01-6914;  FRL-5250-2] 

Redesignation  of  the  Forest  County 
Potawatomi  Community  to  a  PSD 
Class  I  Area;  State  of  Wisconsin 

AGENCY:  United  States  Environmental 

Protection  Agency  (USEPA). 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  purpose  of  this  action  is 
to  propose  approval  and  seek  public 
comment  on  the  request  by  the  Forest 
County  Potawatomi  (FCP)  Tribal 
Council  to  redesignate  lands  within  the 
FCP  Reservation  in  the  State  of 
Wisconsin  to  Class  I  under  USEPA's 
regulations  for  prevention  of  significant 
deterioration  (PSD)  of  air  quality.  The 
Class  I  designation  will  result  in 
lowering  the  allowable  increases  in 
ambient  concentrations  of  particulate 
matter  (PM),  sulfur  dioxide  (SO2),  and 
nitrogen  oxides  (NOx)  on  certain  of  the 
FCP  Community's  lands. 
DATES:  Comments  must  be  received  on 
or  before  September  5, 1995.  An 
informational  meeting  and  public 
hearing  on  this  proposal  will  be  held  on 
August  2,  1995.  The  informational 
meeting  will  start  at  2:00  pm  CDT  and 
the  public  hearing  will  immediately 
follow  it. 

ADDRESSES:  Written  comments  should 
be  addressed  to:  Carlton  Nash,  Chief, 
Regulation  Development  Section,  Air 
Toxics  and  Radiation  Branch,  United 
States  Environmental  Protection 


Agency,  77  West  Jackson  Boulevard 
(AT-18J),  Chicago,  Illinois  60604. 

An  informational  meeting  on  Class  I 
PSD  redesignations  in  general  and  a 
public  hearing  on  the  FCP  redesignation 
request  in  particular  will  be  held  at  the 
Indian  Springs  Lodge  on  Highway  32  in 
Carter.  Wisconsin  starting  at  2:00  pm 
CDT  on  August  2, 1995.  The  hearing 
will  be  strictly  limited  to  the  subject 
matter  of  the  proposal,  which  is  that  the 
proposed  redesignation  meets  the 
procedural  requirements. 

Supporting  information  used  in 
developing  the  proposed  rule  and 
materials  submitted  to  USEPA  relevant 
to  the  proposed  action  are  available 
during  normal  business  hours  for  public 
inspection  and  copying  at  the  Air 
Toxics  and  Radiation  Branch,  Region  5, 
United  States  Environmental  Protection 
Agency,  77  West  Jackson  Boulevard 
(AT-18J),  Chicago,  Illinois  60604.  A 
copy  of  this  information  and  materials 
is  also  available  for  inspection  at  the 
Crandon  Public  Library,  104  South  Lake 
Avenue,  Crandon,  Wisconsin  54520- 
1458. 

FOR  FURTHER  INFORMATION  CONTACT: 
Constantine  Blathras,  USEPA  Region  5 
(AT-18J),  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604,  (312)  886-0671. 

SUPPLEMENTARY  INFORMATION:  Part  C 
Title  I  of  the  Clean  Air  Act  (Act) 
provides  for  the  prevention  of 
significant  deterioration  of  air  quality. 
The  intent  of  Part  C  is  to  prevent 
deterioration  of  existing  air  quality,  in 
areas  having  relatively  clean  air — those 
areas  designated  pursuant  to  Section 
107  of  the  Act,  as  "unclassifiable",  or 
"attairunent"  relative  to  an  areas 
National  Ambient  Air  Quality  Standard. 
These  areas  are  referred  to  as  "PSD 
areas".  The  Act  provides  for  three  basic 
classifications  applicable  to  PSD  areas 
located  within  the  United  States. 
Associated  with  each  classification  are 
increments  which  represent  the 
maximum  allowable  increase  in  ambient 
air  pollutant  concentrations  above  a 
baseline  concentration. 

Part  C  initially  designated  as  Federal 
Class  I  certain  areas,  under  Section 
162(a)  of  the  Act,  such  as  international 
parks,  wilderness  areas,  national 
memorial  parks,  and  national  parks.' 
The  PSD  regulations  provide  special 
protection  for  Federal  Class  I  areas. 
Class  II  applies  to  areas  in  which 
pollutant  increases  accompanying 
moderate  growth  is  allowed.  Class  III 
applies  to  those  areas  in  which 


'  The  1990  CAA  Amendments  included 
provisions  lo  allow  the  boundaries  of  existing 
federal  Class  1  areas  to  be  expanded,  but  no  new 
Class  I  areas  were  created. 
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considerably  more  air  quality 
deterioration  is  considered  acceptable. 

Under  the  1977  amendments  to  the 
Act.  all  PSD  areas,  other  than  the 
Federal  Class  I  areas,  were  initially 
designated  Class  II.  Section  164  of  the 
Act  allows  States  and  Indian  governing 
bodies  to  reclassify  areas  under  their 
jurisdiction  to  accommodate  the  social, 
economic,  and  environmental  needs  and 
desires  of  the  local  population. 
Reservations  that  have  previously  been 
reclassified  as  Class  I  areas  include  the 
Northern  Cheyenne.  Fort  Peck,  and 
Flathead  Reservations  in  Montana  and 
the  Spokane  Reservation  in  Washington. 

A  Class  I  redesignation  results  in 
lowering  the  allowable  increases  in 
ambient  concentrations  of  PM.  SO2.  and 
NOx.  Only  facilities  defined  by  the  PSD 
regulations.  40  Code  of  Federal 
Regulations  (CFR)  51.166  and  52.21,  as 
major  stationary  sources  or  major 
modifications  are  subject  to  PSD  and 
required  to  perform  PSD  air  quality 
impact  analysis.  These  facilities  are 
typically  large  industrial  sources  such 
as  refineries  and  electric  utilities. 

It  is  important  to  note  that  no  new 
permits  or  additional  controls  to 
existing  sources  are  required  as  a  result 
of  a  redesignation  to  Class  I.  The 
difference  between  the  two  designations 
is  that  the  maximum  increase  in 
ambient  concentration  of  a  given 
pollutant  ^  allowed  over  a  baseline 
concentration  is  lower  in  a  Class  I  area. 
This  affords  a  Class  I  area  greater 
protection  from  the  cumulative  impacts 
of  many  facilities  locating  in  and  around 
the  Class  I  area. 

Forest  County  Potawatomi  Request  for 
Redesignation 

On  February  14.  1995  the  FCP  Tribal 
Council  submitted  to  USEPA  a  proposal 
to  redesignate  certain  FCP  Reservation 
lands  from  Class  II  to  Class  I.  FCP 
Reservation  lands  being  requested  for 
redesignation  to  Class  I  are  limited  to 
parcels  over  80  acres,  only  in  Forest 
County,  and  that  are  held  in  trust  for  the 
Tribe  by  the  Federal  government.  With 
their  request,  the  Tribal  Council 
submitted  a  PSD  Class  I  Area 
Redesignation  Technical  Report,  maps 
identifying  the  reservation  lands  subject 
to  the  proposed  redesignation, 
documentation  of  public  notification,  a 
record  of  the  public  hearing  held  on 
September  29,  1994.  comments  received 
by  the  Tribal  Council  on  the  proposed 
redesignation.  and  the  Tribal  Council's 
response  to  comments  received.  On  June 
14.  1995  the  Tribal  Council  also 
provided  USEPA  with  information 


'There  are  currenllv  PSD  increments  established 
for  NOx.  SOj.  and  PM.  40  CFR  52.21(c). 


concerning  Air  Quality  Related  Values 
(AQRV)  for  the  proposed  redesignated 
area,  including  a  discussion  of  the 
economic  and  energy  effects  of  a 
proposed  AQRV  for  mercury.  This 
information  is  available  at  the  Crandon 
Public  Library  and  Region  5  offices 
listed  in  the  ADDRESSES  section  of  this 
proposal. 

Statutory  and  Regulatory  Requirements 
for  Redesignation 

Section  164  of  the  Act  and  Federal 
regulations  set  forth  at  40  CFR  52.21(g) 
outline  the  requirements  for 
redesignation  of  areas  under  the  PSD 
program.  The  Act  provides  that  lands 
within  the  exterior  boundaries  of 
reservations  of  federally  recognized 
Indian  tribes  may  be  redesignated  only 
by  the  appropriate  Indian  Governing 
Body.  Under  section  164(b)(2)  and  40 
CFR  52.21(g)(5),  USEPA  may  disapprove 
a  redesignation  only  if  it  finds,  after 
notice  and  opportunity  for  hearing,  that 
the  redesignation  does  not  meet  the 
procedural  requirements  of  section  164 
or  is  a  mandatory  Federal  Class  I  area 
that  may  not  be  redesignated.  The  latter 
does  not  apply  to  the  FCP  area  proposed 
for  redesignation.  In  addition,  the 
Indian  Governing  Body  may  resubmit 
the  proposal  after  correcting  any 
deficiencies  noted  by  the  Administrator, 
under  40  CFR  52.21(g)(6). 

The  procedural  requirements  for  a 
Class  I  redesignation  by  an  Indian 
Governing  Body  are  as  follows:  (1)  At 
least  one  public  hearing  must  be 
conducted  in  accordance  with  the 
requirements  set  forth  at  40  CFR  51.102; 
(2)  other  States.  Indian  Governing 
Bodies,  and  Federal  Land  Managers 
whose  lands  may  be  affected  by  the 
proposed  redesignation  must  be  notified 
at  least  30  days  prior  to  the  public 
hearing:  (3)  at  least  30  days  prior  to  the 
public  hearing,  a  discussion  of  the 
reasons  for  the  proposed  redesignation 
including  a  satisfactory  description  and 
analysis  of  the  health,  environmental, 
economic,  social  and  energy  effects  of 
the  proposed  redesignation  must  be 
prepared  and  made  available  for  public 
inspection  and  the  public  hearing  notice 
must  contain  appropriate  notification  of 
availability  of  such  discussion;  (4)  prior 
to  the  issuance  of  the  public  notice  for 
a  proposed  redesignation  of  an  area  that 
includes  Federal  lands  in  the 
redesignation,  the  redesignating 
authorities  must  provide  written  notice 
to  the  appropriate  Federal  Land 
Managers  and  an  opportunity  to  confer 
and  submit  written  comments  and 
recommendations;  and  (5)  prior  to 
proposing  the  redesignation,  the  Indian 
Governing  Body  has  consulted  with  the 


State(s)  in  which  the  Reservation  is 
located  and  that  border  the  Reservation. 

Tribal  Council  Submittal 

The  February  14,  1995  request  for 
redesignation  includes  evidence  that  all 
of  the  statutory  and  regulatory 
requirements  for  redesignation  of  the 
FCP  Reservation  from  Class  II  to  Class 
I  have  been  met  by  the  FCP  Tribal 
Council.  The  FCP  Tribal  Council  is  the 
Indian  Governing  Body  for  the  FCP 
Reservation,  and  only  land  parcels 
within  the  exterior  boundaries  of  the 
Reservation  are  proposed  for 
redesignation. 

Pursuant  to  40  CFR  51.102,  the  FCP 
Tribal  Council  conducted  a  public 
hearing  on  September  29,  1994  at  the 
Potawatomi  Tribal  Hall,  four  miles  east 
of  Crandon,  Wisconsin.  Notice  of  the 
hearing  was  provided  to  the  required 
parties,  other  public  agencies,  and 
interested  parties.  It  was  posted  in 
public  locations  and  was  provided  to 
local  media.  A  satisfactory  description 
and  analysis  of  the  health, 
environmental,  economic,  social,  and 
energy  effects  of  the  proposed 
redesignation  entitled,  "Forest  County 
Potawatomi  Community  PSD  Class  I 
Area  Redesignation  Technical  Report" 
was  completed  in  August  1994,  and  its 
availability  was  announced  in  the 
public  hearing  notices.  Evidence  that 
the  Tribe  consulted  with  State  of 
Wisconsin  officials  prior  to  proposing 
the  redesignation  is  also  included  in  the 
submittal.  Therefore,  the  documentation 
submitted  by  the  Tribal  Council  shows 
that  all  statutory  and  regulatory 
procedural  requirements  for 
redesignation  have  been  met. 

Summary  of  Action 

Because  USEPA's  review  has  not 
revealed  any  procedural  deficiencies, 
the  redesignation  is  hereby  proposed  for 
approval.  The  public  is  invited  to 
comment  on  whether  the  FCP  Tribal 
Council  has  met  all  the  applicable 
procedural  requirements  of  40  CFR 
52.21(g)(2)  &  (g)(4).  Comments  should 
be  submitted  to  the  Region  5  address 
listed  above.  USEPA  will  hold  a  public 
hearing  on  this  redesignation  on  August 
2.  1995,'  at  the  Indian  Springs  Lodge  on 
Highway  32  in  Carter.  Wisconsin,  to 
receive  additional  public  comment  on 
the  subject  of  this  proposal,  which  is 
whether  the  proposed  redesignation  met 
the  procedural  requirements 
summarized  in  this  action.  Public 
comments  received  either  at  the  public 
hearing  in  Carter  or  received  in  writing 


'  The  public  hearing  will  immedialely  follow  an 
informalional  meeting  on  the  PSD  redesignation 
process,  which  will  start  at  2:00  pm  CDT 
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at  the  Region  5  offices  by  September  5. 
1995,  will  be  considered  in  the  final 
rulemaking  action  taken  by  USEPA. 

Administrative  Review 

This  action  has  been  classified  as  a 
Table  3  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19.  1989  (54  FR  2214-2225).  as 
revised  by  an  October  4.  1993 
memorandum  from  Michael  H.  Shapiro, 
Acting  Assistant  Administrator  for  Air 
and  Radiation.  The  Office  of 
Management  and  Budget  has  exempted 
this  regulatory  action  from  Executive 
Order  12866  review. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  a  PSD  Class  I  redesignation. 
Each  request  for  redesignation  shall  be 
considered  separately  and  in  relation  to 
relevant  statutory  and  regulatory 
requirements. 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  Section  600  et  seq..  USEPA 
must  prepare  a  regulatory  flexibility 
analysis  assessing  the  impact  of  any 
proposed  or  final  rule  on  small  entities. 
5  U.S.C.  sections  603  and  604. 
Alternatively,  USEPA  may  certif>'  that 
the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000.  The  proposed  action 
does  not  have  a  significant  direct  impact 
on  small  entities  and  may  only 
prospectively  affect  the  amount  of  air 
quality  deterioration  that  is  allowed 
from  major  stationary  sources  and  major 
modifications,  as  defined  by  40  CFR 
52.21,  and  will  not  result  in  any 
significant  additional  requirements  for 
small  entities.  Therefore,  I  certify  that 
this  action  does  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities. 

Under  Sections  202,  203,  and  205  of 
the  Unfunded  Mandates  Reform  Act  of 
1995  (Unfunded  Mandates  Act),  signed 
into  law  on  March  22,  1995,  the  USEPA 
must  undertake  various  actions  in 
association  with  proposed  or  final  rules 
that  include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  SlOO  million 
or  more  to  the  private  sector,  or  to  State, 
local,  or  Tribal  governments  in  the 
aggregate. 

Through  submission  of  the  request  for 
redesignation.  the  Tribal  government 
has  elected  to  adopt  an  option  allowed 
them  under  Section  164  of  the  Act.  The 
redesignation  being  proposed  for 
approval  in  this  action  may  bind  State, 
local,  and  Tribal  governments  to 


perform  certain  actions  and  also  may 
ultimately  lead  to  the  private  sector 
being  required  to  perform  certain  duties. 
However,  USEPA  has  also  determined 
that  this  action  does  not  include  a 
mandate  that  may  result  in  estimated 
costs  of  $100  million  or  more  to  State, 
local,  or  Tribal  governments  in  the 
aggregate  or  to  the  private  sector. 

Authority:  42  U.S.C.  7401-7671q. 
List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Carbon 
monoxide.  Environmental  Protection, 
Hydrocarbons,  Intergovernmental 
relations.  Nitrogen  dioxide.  Ozone, 
Particulate  matter.  Reporting  and 
recordkeeping  requirements.  Sulfur 
oxides. 

Dated:  June  19.  1995. 
Valdas  V.  Adamkus, 
Regional  Administrator 
jFR  Doc.  95-16003  Filed  6-28-95;  8:45  ami 
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40  CFR  Part  52 

[AK  9-1-6975b;  FRL-6223-2] 

Approval  and  Promulgation  of  State 
Implementation  Plans:  Alaska 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  EPA  proposes  to  approve 
the  State  Implementation  Plan  (SIP) 
revision  submitted  by  the  State  of 
Alaska  for  the  purpose  of  forecasting 
and  tracking  vehicle  miles  traveled 
(VMT)  in  the  Anchorage  area.  On  March 
24,  1994.  the  Alaska  Department  of 
Environmental  Conservation  (ADEC) 
submitted  a  SIP  revision  to  EPA  to 
satisfy  the  requirements  of  sections 
187(a)(2)(A)  and  187(a)(3)  of  the  Clean 
Air  Act,  as  amended  in  1990.  In  the 
Final  Rules  Section  of  this  Federal 
Register,  the  EPA  is  approving  the 
State's  SIP  revision  as  a  direct  final  rule 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
revision  amendment  and  anticipates  no 
adverse  comments.  A  detailed  rationale 
for  the  approval  is  set  forth  in  the  direct 
final  rule.  If  no  adverse  comments  are 
received  in  response  to  this  proposed 
rule,  no  further  activity  is  contemplated 
in  relation  to  this  rule.  If  the  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  The  EPA 
will  not  institute  a  second  comment 
period  on  this  document. 


DATES:  Comments  on  this  proposed  rule 
must  be  received  in  writing  by  July  31. 
1995. 

ADDRESSES:  Written  comments  should 
be  addressed  to  Montel  Livingston. 
Environmental  Protection  Specialist 
(AT-082).  Air  Programs  Section,  at  the 
EPA  Regional  Office  listed  below. 
Copies  of  the  documents  relevant  to  this 
proposed  rule  are  available  for  public 
inspection  during  normal  business 
hours  at  the  following  locations.  The 
interested  persons  wanting  to  examine 
these  documents  should  make  an 
appointment  with  the  appropriate  office 
at  least  24  hours  before  the  visiting  day. 
U.S.  Environmental  Protection  Agency. 
Region  10,  Air  Programs  Section.  1200 
6th  Avenue.  Seattle.  WA  98101. 
The  Alaska  Department  of 
Environmental  Conservation,  410 
Willoughby.  Suite  105,  Juneau,  Alaska 
99801-1795. 
FOR  FURTHER  INFORMATION  CONTACT: 
Montel  Livingston,  Air  Programs  Branch 
(AT-082).  EPA,  1200  6th  Avenue. 
Seattle,  WA  98101.  (206)  553-0180. 
SUPPLEMENTARY  INFORMATION:  See  the 
information  provided  in  the  Direct  Final 
action  which  is  located  in  the  Rules 
Section  of  this  Federal  Register. 

Dated:  June  6.  1995. 
Chuck  Clarke. 
Regional  Administrator. 
IFR  Doc.  95-15955  Filed  6-28-95;  8:45  ami 
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40  CFR  Part  52 
[OH87-1-7075b;  FRL-6227-2] 

Determination  of  Attainment  of  ttie 
Ozone  Standard  by  ttie  Cleveland, 
Toledo,  Dayton  and  Cincinnati- 
Hamilton  Interstate  Ozone 
Nonattainment  Areas  and 
Determination  Regarding  Applicability 
of  Certain  Reasonable  Further 
Progress  and  Attainment 
Demonstration  Requirements;  Ohio 

AGENCY:  United  States  Environmental 
Protection  Agency  (USEPA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  USEPA  is  proposing  to 
determine,  through  direct  final 
procedure,  that  the  Cleveland  (which 
includes  the  Counties  of  Ashtabula. 
Cuyahoga.  Geauga,  Lake.  Lorain. 
Medina,  Portage  and  Summit);  Toledo 
(which  includes  the  Counties  of  Lucas 
and  Wood);  Dayton  (which  includes  the 
Counties  of  Clark.  Greene.  Miami  ana 
Montgomery);  and  the  Ohio  portion  of 
the  Cincinnati-Hamilton  Interstate 
(which  includes  the  Counties  ol  Butle; , 
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Clermont,  Hamilton  and  Warren)  ozone 
nonattainment  areas  have  attained  the 
National  Ambient  Air  Quality  Standard 
(NAAQS)  for  ozone.  In  the  Final  Rules 
Section  of  this  Federal  Register.  USEPA 
is  making  these  determinations  without 
prior  proposal  because  USEPA  views 
this  as  noncontroversial  and  anticipates 
no  adverse  comments.  A  detailed 
rationale  for  the  approval  is  set  forth  in 
the  direct  final  rule.  If  no  adverse  or 
critical  comments  are  received  in 
response  to  that  direct  final  rule,  no 
further  activity  is  contemplated  in 
relation  to  this  proposed  rule.  If  USEPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  The 
USEPA  will  institute  a  second  comment 
period  on  this  actioa  only  if  warranted 
by  revisions  to  the  rulemaking  based  on 
comments  received.  Any  parties 
interested  in  commenting  on  this  action 
should  do  so  at  this  time. 

DATES:  Comments  on  this  action  must  be 
received  by  July  31,  1995. 

ADDRESSES:  Written  comments  must  be 
mailed  to:  William  L.  MacDowell.  Chief, 
Regulation  Development  Section,  Air 
Enforcement  Branch  (AE-17J).  USEPA, 
Region  5,  71  West  Jackson  Boulevard, 
Chicago.  Illinois  60604. 

A  copy  of  the  air  quality  data  and 
USEPA 's  analysis  are  available  for 
inspection  at  the  following  address: 
Regulation  Development  Section,  Air 
Enforcement  Branch  (AE-17J),  USEPA, 
Region  5,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ftechard  Schleyer,  Environmental 
Engineer,  Regulation  Development 
Section.  Air  Enforcement  Branch  (AE- 
17)).  USEPA.  Region  5.  77  West  Jackson 
Boulevard,  Chicago.  Illinois  60604, 
(312) 353-5089. 

SUPPLEMENTARY  INFORMATION:  For 
additional  information,  see  the  direct 
final  rule  published  in  the  Final  Rules 
section  of  this  Federal  Register. 

Authority:  42  U.S.C.  7401-767tq. 

Dated:  )une  14.  1995. 
David  A.  Kee. 

Acting  Regional  Administrator. 

iFR  Doc.  95-15960  Filed  6-28-95;  8:45  ami 

BILUr4G  CODE  S580-&0-P 


40  CFR  Part  52 
[UT20-3-6773b;  FRL-6212-5] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  Utah; 
1990  Base  Year  Cartx)n  Monoxide 
Emission  Inventories  for  Utah 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  approval  of 
the  1990  base  year  carbon  monoxide 
(CO)  emission  inventories  for  Ogden 
City,  Sah  Lake  City,  and  Utah  County 
(which  includes  Provo-Orem)  that  were 
submitted  by  the  State  to  satisfy  certain 
requirements  of  the  Clean  Air  Act 
(CAA),  as  amended  in  1990.  In  the  Final 
Rules  Section  of  this  Federal  Register, 
EPA  is  approving  the  State's  State 
Implementation  Plan  (SIP)  revision  as  a 
direct  final  rule  without  prior  proposal 
because  the  Agency  views  this  as  a 
noncontroversial  revision  amendment 
and  anticipates  no  adverse  comments.  A 
detailed  rationale  for  the  approval  is  set 
forth  in  the  direct  final  rule.  If  no 
adverse  comments  are  received  in 
response  to  this  proposed  rule,  no 
further  activity  is  contemplated  in 
relation  to  this  rule.  If  EPA  receives 
adverse  comments,  the  direct  final  rule 
will  be  withdrawn  and  all  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
on  this  action  should  do  so  at  this  time. 
DATES:  Comments  on  this  proposed  rule 
must  be  received  in  writing  by  July  31, 
1995. 

ADDRESSES:  Written  comments  should 
be  addressed  to:  Douglas  M.  Skie.  Chief. 
Air  Programs  Branch  (8ART-AP). 
United  States  Environmental  Protection 
Agency,  Region  8,  999  18th  Street,  Suite 
500,  Denver,  Colorado  80202-2466 

Copies  of  the  documents  relevant  to 
this  action  are  available  for  public 
inspection  between  8  a.m.  and  4  p.m., 
Monday  through  Friday  at  the  following 
office:  United  States  Environmental 
Protection  Agency,  Region  8,  Air 
Programs  Branch,  999  18th  Street.  Suite 
500.  Denver,  Colorado  80202-2466. 
FOR  FURTHER  INFORMATION  CONTACT:  Tim 
Russ,  Air  Programs  Branch  (8ART-AP). 
United  States  Environmental  Protection 
Agency,  Region  8,  999  18th  Street,  Suite 
500,  Denver,  Colorado  80202-2466. 
(303) 293-1814. 

SUPPLEMENTARY  INFORMATION:  See  the 
information  provided  in  the  Direct  Final 
action  which  is  located  in  the  Rules 
Section  of  this  Federal  Register. 


Dated:  May  17.  1995. 
Robert  L.  Duprey, 

Acting  Regional  Administrator. 

IFR  Doc.  95-16066  Filed  &-28-95;  8:45  ami 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  22,  90,  and  94 

[WT  Docket  No.  95-70;  RM-«200.  FCC  95- 
204] 

Routine  Use  of  Signal  Boosters 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  has  released 
a  Notice  of  Proposed  Rule  Making  that 
proposes  to  permit  routine  use  of  signal 
boosters  by  licensees  without  separate 
authorization  from  the  Commission. 
This  action  was  initiated  by  a  petition 
from  TX  RX  Systems,  Inc.  and  is 
necessary  to  enable  licensees  to  use 
signal  boosters  without  obtaining  a 
waiver  of  the  rules,  thus  reducing  the 
workload  burden  on  both  the  applicant 
and  the  Commission. 
DATES:  Comments  must  be  submitted  on 
or  before  July  21,  1995,  and  reply 
comments  on  or  before  August  8,  1995. 
ADDRESSES:  Federal  Communications 
Commission,  1919  M  Street  N.W., 
Washington.  D.C.  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Eugene  Thomson,  Private  Wireless 
Division,  Wireless  Telecommunications 
Bureau,  (202)  418-0634. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making  (Notice),  in  the 
Matter  of  Amendment  of  Parts  22,  90, 
and  94  of  the  Commission's  Rules  to 
Permit  Routine  Use  of  Signal  Boosters, 
WT  Docket  No.  95-70,  FCC  95-204, 
adopted  May  17,  1995,  and  released 
June  22.  1995.  The  full  text  of  the  Notice 
is  available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center,  Room  239,  1919 
M  Street  N.W.  Washington.  D.C.  The 
complete  text  may  be  purchased  from 
the  Commission's  copy  contractor,  ITS 
Inc.  2100  M  St.  N.W.,  Washington,  D.C. 
20037,  telephone  (202)  857-3800. 

Sununary  of  Notice  of  Proposed  Rule 
Making 

1.  This  proceeding  was  initiated  by  a 
petition  for  rule  making  filed  by  TX  RX 
Systems  Inc.  requesting  that  Parts  22. 
90,  and  94  of  the  Rules  and  Regulations 
be  amended  to  permit  licensees  to 
routinely  use  one-way  or  two-way  signal 
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boosters  without  specific  authorization 
from  the  Commission. 

2.  Currently,  under  Part  90  Private 
Land  Mobile  Radio  Services  rules, 
signal  boosters  may  be  used  only  on  ten 
Business  Radio  Service  frequency  pairs 
in  the  450-470  MHz  band  for 
communications  related  to  the  servicing 
and  supplying  of  aircraft  at  certain 
specified  airports.  Under  Part  22  Public 
Mobile  Service  rules,  a  form  of  signal 
booster,  generally  called  a  cellular 
repeater,  may  be  employed  by  cellular 
licensees  without  separate  licensing 
provided  that  the  repeater  does  not 
extend  the  licensees  signal  beyond  the 
authorized  cellular  service  area. 

3.  The  Notice  proposes  to  expand  the 
use  of  signal  boosters  to  Part  22 
common  carrier  paging  operations  at 
931-932  MHz,  to  Part  90  land  mobile 
radio  operations  in  all  Part  90  frequency 
bands  above  150  MHz,  to  Part  90  paging 
operations  at  929-930  MHz.  and  to  Part 
94  muhiple  address  system  operations 
in  the  928-960  MHz  band. 

4.  Additionally,  the  Notice  proposes 
to  define  and  classify  signal  boosters  as 
narrowband  (Class  A)  or  broadband 
(Class  B),  limit  booster  transmitter 
output  power  to  500  milliwatts,  permit 
licensees  to  use  signal  boosters  without 
separate  authorization,  and  make 
licensees  responsible  for  correcting  any 
interference  caused  by  the  use  of  signal 
boosters. 

Ex-Parte 

5.  This  is  a  non-restricted  notice  and 
comment  rule  making  proceeding.  See 
Section  1.1231  of  the  Commission's 
Rules,  47  CFR  1.1231,  for  rules 
governing  permissible  ex  parte  contacts. 

Initial  Regulatory  Flexibility  Analysis 

6.  We  certify  that  the  Regulatory 
Flexibility  Act  of  1980  does  not  apply 
to  this  rule  making  proceeding  because 
if  the  proposed  rule  amendments  are 
promulgated,  there  will  not  be  a 
significant  economic  impact  on  a 
substantial  number  of  small  business 
entities,  as  defined  by  Section  601(3)  of 
the  Regulatory  Flexibility  Act. 

Paperwork  Reduction 

7.  The  proposals  contained  herein 
have  been  analyzed  with  respect  to  the 
Paperwork  Reduction  Act  of  1980  and 
found  to  contain  no  new  or  modified 
form,  information  collection  and/or 
recordkeeping,  labeling,  disclosure  or 
record  retention  requirements,  and  will 
not  increase  burden  hours  imposed 
upon  the  public. 

List  of  Subjects  in  47  CFR  Parts  22,  90. 
94 

Communications  equipment.  Radio. 


Federal  Communications  Commission. 
William  F.  Caton. 

Acting  Spcretarv. 

Amendatory  Text 

Parts  22.  90.  and  94  of  chapter  I  of 
title  47  of  the  Code  of  Federal 
Regulations  are  proposed  to  be  amended 
as  follows: 

PART  22— PUBLIC  MOBILE  SERVICE 

1.  The  authority  citation  for  part  22 
continues  to  read  as  follows: 

Auhority:  47  U.S.C.  154.  303.  unless 
otherwise  noted. 

2.  Section  22.99  is  amended  by 
adding  the  definition  for  "signal 
booster"  in  alphabetical  order  to  read  as 
follows: 

§  22.99    Definitions. 

***** 

Signal  booster.  A  stationary  device 
that  automatically  reradiates  signals 
from  base  transmitters  without  channel 
translation,  for  the  purpose  of  providing 
service  in  weak  signal  areas. 
***** 

3.  Section  22.377  is  amended  by 
revising  the  first  sentence  of  the 
introductory  text  to  read  as  follows: 

§  22.377    Type-acceptance  ot  transmitters. 

Except  as  provided  in  paragraph  (b)  of 
this  section,  transmitters  used  in  the 
Public  Mobile  Services,  including  those 
used  with  signal  boosters,  in-building 
radiation  systems  and  cellular  repeaters 
must  be  type-accepted  for  use  in  the 
radio  services  regulated  under  this  part. 


4.  A  new  §  22.385  is  added  to  read  as 
follows: 

§  22.385    Signal  t>oosters. 

Licensees  may  install  and  operate 
signal  boosters  without  applying  for 
authorization  or  notitying  the 
Commission,  subject  to  the 
requirements  of  this  section. 

(a)  The  location  of  each  signal  booster 
must  be  within  the  protected  service 
area  of  the  licensee's  authorized  base 
transmitter(s)  on  the  channel  being 
reradiated. 

(b)  Any  signal  booster  used  must  be 
designed  such  that  transmitter  output 
power  cannot  exceed  500  milliwatts 
under  any  normal  operating  condition. 

(c)  Licensees  must  not  allow  any 
signal  booster  that  they  install  and 
operate  to  cause  interference  to  the 
service  or  operation  of  any  other 
authorized  stations  and  systems. 


PART  90— PRIVATE  LAND  MOBILE 
RADIO  SERVICES 

1.  The  authority  citation  for  part  90 
continues  to  read  as  follows: 

Authority:  Section  4.  303.  and  332,  48  Stat. 
1066. 1082.  as  amended:  47  U.S.C.  154.  303. 
and  332.  unless  otherwise  noted. 

2.  Section  90.7  is  amended  by  revising 
the  definition  for  "signal  booster"  to 
read  as  follows: 

§90.7    Definitions. 

•         »         ♦         •         * 

Signal  booster.  A  device  which 
automatically  receives,  amplifies,  and 
retransmits  on  a  one-way  or  two-way 
basis,  the  signals  received  from  base, 
fixed,  mobile,  and  portable  stations, 
with  no  change  in  frequency  or 
authorize  bandvs  idth.  A  signal  booster 
may  be  either  narrowband  (Class  A),  in 
which  case  the  booster  amplifies  only 
those  discrete  frequencies  intended  to 
be  retransmitted,  or  broadband  (Class 
B),  in  which  case  all  signals  within  the 
passband  of  the  signal  booster  filter  are 
amplified. 
***** 

3.  Section  90.75  is  amended  by 
revising  the  introductory  text  of  (c)(25) 
and  paragraphs  (c)(25)(i)  through  (iii), 
removing  paragraphs  (c)(25)(iv),  (v).  (vi). 
and  (vii),  and  redesignating  paragraph 
(c)(25)(viii)  as  (c)(25)(iv),  to  read  as 
follows: 

§  90.75    Business  radio  service. 

***** 

(c)*  *  * 

(25)  This  frequency  is  available  foi 
assignment  as  follows: 

(i)  To  persons  furnishing  commercial 
air  transportation  service  or,  pursuant  to 
§90.179,  to  an  entity  fimishing  radio 
communications  serv  ice  to  persons  so 
engaged,  for  stations  located  on  or  near 
the  airports  listed  in  paragraph 
(c)(25)(iv)  of  this  section.  Stations  will 
be  authorized  on  a  primar\  basis  and 
may  be  used  only  in  connection  with 
the  servicing  and  supplying  of  aircraft. 

(ii)  To  stations  in  the  Business  Radio 
Service  for  secondan.'  use  at  locations  80 
km  (50  mi)  or  more  from  the  coordinates 
of  the  listed  airports  at  a  maximum  ERP 
of  300  watts. 

(iii)  To  stations  in  the  Business  Radio 
Service  for  secondary  use  at  locations  16 
km  (10  mi)  or  more  from  the  coordinates 
of  the  listed  airports  at  a  maximum 
transmitter  output  power  of  2  watts.  Use 
of  the  frequency  is  restricted  to  the 
confines  of  an  industrial  complex  or 
manufacturing  yard  area.  Stations 
licensed  prior  to  April  17.  1986  may 
continue  to  operate  with  facilities 
authorized  as  of  that  date. 
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4.  A  new  §90.219  is  added  to  read  as 
follows: 

§  90.219    Use  of  signal  boosters. 

Licensees  authorized  to  operate  radio 
systems  in  the  frequency  bands  above 
150  MHz  may  employ  signal  boosters  in 
accordance  with  the  following  criteria: 

(a)  The  amplified  signal  is 
retransmitted  only  on  the  exact 
frequency(ies)  of  the  originating  base, 
fixed,  mobile,  or  portable  station(s).  The 
booster  will  fill  in  only  weak  signal 
areas  and  cannot  extend  the  system's 
signal  coverage  area. 

(b)  The  booster  must  be  equipped 
with  automatic  gain  control  circuitry 
which  will  limit  the  total  output  power 
of  the  unit  to  a  maximum  of  500 
milliwatts  under  all  conditions.  Per 
channel  output  power  on  broadband 
(Class  B)  units  is  the  total  output  power 
(500  mw)  divided  by  the  number  of 
channels  amplified.  All  equipment  must 
meet  the  out-of-band  emmission  limits 
of  §90.209. 

(c)  Boosters  must  be  installed  with 
sufficient  isolation  between  receiving 
and  retransmitting  circuits  to  prevent 
oscillation. 

(d)  The  licensee  is  given  authority  to 
operate  signal  boosters  without  separate 
authorization  from  the  Commission. 
Type-accepted  equipment  must  be 
employed  and  the  licensee  must  ensure 
that  all  applicable  rule  requirements  are 
met. 

(e)  Licensees  employing  Class  B  signal 
boosters  as  defined  in  §  90.7  are 
responsible  for  correcting  any  harmful 
interference  that  the  equipment  may 
cause  to  other  systems. 

PART  94— PRIVATE  OPERATIONAL- 
FIXED  MICROWAVE  SERVICE 

1.  The  authority  citation  for  part  94 
continues  to  read  as  follows: 

Authority:  Sees.  4,  303,  48  Stat.,  as 
amended,  1066,  1082:  47  U.S.C.  154.  303, 
unless  otherwise  noted. 

2.  Section  94.3  is  amended  by  adding 
the  definition  for  "signal  booster"  in 
alphabetical  order  to  read  as  follows: 

§  94.3    Definitions. 

***** 

Signal  booster.  A  device  which 
automatically  receives,  amplifies,  and 
retransmits  on  a  one-way  or  two-way 
basis,  the  signals  received  from  base, 
fixed,  mobile,  and  portable  stations, 
with  no  change  in  frequency  or 
authorized  bandwidth.  A  signal  booster 
may  be  either  narrowband  (Class  A),  in 
which  case  the  booster  amplifies  only 
those  discrete  frequencies  intended  to 
retransmitted,  or  broadband  (Class  B),  in 
which  case  all  signals  within  the 


passband  of  the  signal  booster  filter  are 
amplified. 

***** 

3.  Section  94.95  is  added  to  read  as 
follows: 

§  94.95    Use  of  signal  boosters. 

Licensees  authorized  to  operate 
multiple  address  systems  in  the  928- 
929/952-960  MHz  and  932-932.5/941- 
941.5  MHz  bands  may  employ  signal 
boosters  in  accordance  with  the 
following  criteria: 

(a)  The  amplified  signal  is 
retransmitted  only  on  the  exact 
frequency  of  the  originating  master  or 
remote  station.  The  booster  will  fill  in 
only  weak  signal  areas  and  cannot 
extend  the  system's  signal  coverage 
area. 

(b)  The  booster  must  be  equipped 
with  automatic  gain  control  circuitry 
which  will  limit  the  total  output  of  the 
booster  to  500  milliwatts  under  all 
conditions.  Boosters  must  meet  the  out- 
of-band  emmission  limits  of  §  94.71. 

(c)  Boosters  will  be  installed  with 
sufficient  isolation  between  receiving 
and  retransmitting  circuits  to  prevent 
oscillation. 

(d)  The  licensee  is  given  authority  to 
use  signal  boosters  without  separate 
authorization  from  the  Commission. 
Type-accepted  equipment  must  be 
employed  and  the  licensee  must  ensure 
that  all  applicable  rule  requirements  are 
met. 

(e)  Licensees  employing  Class  B  signal 
boosters  as  defined  in  §  94.3  are 
responsible  for  correcting  any  harmful 
interference  that  the  signal  booster  may 
cause  to  other  systems. 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  12-Month  Finding  for  a 
Petition  to  List  the  Queen  Charlotte 
Goshawk  as  Endangered 

AGENGY:  Fish  and  Wildlife  Service. 
Interior. 

ACTION:  Notice  of  12-month  petition 
finding. 

SUMMARY:  The  Fish  and  Wildlife  Service 
(Service)  announces  a  12-month  finding 
for  a  petition  to  list  the  Queen  Charlotte 
goshawk  [Accipiter  gentilis  laingi)  under 
*he  Endangered  Species  Act,  as 
amended.  After  a  review  of  all  available 
scientific  information  the  Service  find 


that  listing  this  species  is  not  warranted 
at  this  time. 

DATES:  The  finding  announced  in  this 
document  was  made  on  May  19, 1995. 
ADDRESSES:  Data,  information, 
comments,  or  questions  concerning  this 
petition  should  be  submitted  to  the  U.S. 
Fish  and  Wildlife  Service,  3000  Vintage 
Blvd.,  Suite  201,  Juneau.  Alaska  99801. 
The  petition  finding,  supporting  data, 
and  comments  are  available  for  public 
inspection,  by  appointment,  during 
normal  business  hours  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 
John  Lindell,  Endangered  Species 
Biologist,  Ecological  Services  (see 
ADDRESSES  section)  (907/58&-7240). 

SUPPLEMENTARY  INFORMATION: 
Background 

Section  4(b)(3)(B)  of  the  Endangered 
Species  Act  (Act)  of  1973.  as  amended 
(16  U.S.C.  1531  et  seq.),  requires  that  the 
Service  make  a  finding  within  12 
months  of  the  date  of  the  receipt  of  a 
valid  petition  on  whether  the  petitioned 
action  is  (a)  not  warranted,  (b) 
warranted,  or  (c)  warranted  but 
precluded  from  immediate  proposal  by 
other  pending  proposals  of  higher 
priority. 

On  November  21. 1991.  the  Service 
published  in  the  Federal  Register  (56 
FR  58804)  a  notice  of  review  for  an 
updated  list  of  animal  taxa  that  are 
being  reviewed  for  possible  addition  to 
the  List  of  Endangered  and  Threatened 
Wildlife.  Among  the  species  included  as 
Category  2  candidates  was  the  northern 
goshawk  (Accipiter  gentilis).  By 
inclusion  as  a  subspecies,  the  Queen 
Charlotte  goshawk  was  also  designated 
a  Category  2  species  at  that  time. 

On  May  9.  1994.  the  Service  received 
a  petition  dated  May  2,  1994,  from  the 
Southwest  Center  for  Biological 
Diversity,  the  Greater  Gila  Biodiversity 
Project,  the  Biodiversity  Legal 
Foundation,  Greater  Ecosystem 
Alliance,  Save  the  West,  Save  America's 
Forests.  Native  Forest  Network.  Native 
Forest  Council.  Eric  Holle,  and  Don 
Muller  to  list  the  Queen  Charlotte 
goshawk  (Accipiter  gentilis  laingi)  as 
endangered  pursuant  to  the  Endangered 
Species  Act.  On  August  26, 1994.  (59  FR 
44124)  the  Service  announced  a  90-day 
finding  that  the  petition  presented 
substantial  information  indicating  that 
the  requested  action  may  be  warranted 
and  opened  a  comment  period  until 
November  25.  1994.  On  January  4,  1995. 
(60  FR  425)  the  Service  extended  the 
comment  period  until  February  9,  1995. 
On  February  24,  1995  (60  FR  10344)  the 
Service  extended  the  comment  period 
until  February  28,  1995. 
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The  Service  has  reviewed  the  petition 
the  literature  cited  in  the  petition,  and 
other  literature  and  information 
available  in  the  Service's  files,  and 
contacted  persons  knowledgeable  about 
this  species.  On  the  basis  of  the  best 
scientific  and  commercial  information 
available,  the  Service  findings  the 
petition  is  not  warranted  at  this  time. 

In  the  90-day  finding  the  Service 
recognized  the  petitioners'  concerns  for 
the  long-term  survival  of  the  Queen 
Charlotte  goshawk.  The  Service 
continues  to  share  those  concerns.  The 
U.S.  Forest  Service  is  evaluating  its  land 
management  practices  through  the 
development  of  interim  management 
guidelines  to  maintain  viable 
populations  of  native  wildlife,  and 
considering  long-term  management 
actions  through  revision  of  the  Tongass 
National  Forest  Land  and  Resource 
Management  Flan.  The  Service  believes 
there  is  opportunity  to  manage  for  the 
long-term  viability  of  the  goshawk 
through  the  implementation  of  these 
guidelines  and  the  management  plan. 
However,  it  is  clear  that  without 
significant  changes  to  the  existing 
Tongass  National  Forest  Land  and 
Resource  Management  Plan,  the  long- 
terra  viability  of  the  Queen  Charlotte 
goshawk  may  be  seriously  imperiled. 
The  Queen  Charlotte  goshawk  will 
therefore  be  retained  on  the  Service's 
list  as  a  Category  2  candidate  species.  If 
additional  data  become  available,  the 
Service  may  reassess  the  need  to  list  this 
species. 

Author 

The  primary  author  of  this  document 
is  John  Lindell.  Endangered  Species 
Biologist,  Ecological  Services  (see 
ADDRESSES  section)  (telephone  907/586- 
7240). 

Authority 

The  authority  for  this  action  is  the 
Endangered  Species  Act  (16  U.S.C.  1531 
et  seq.). 

Dated:  May  19.  1995. 
Mollie  H.  Beattie, 
Director,  Fish  and  Wildlife  Service. 
(FR  Doc.  95-15975  Filed  6-28-95;  8:45  ami 
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50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  90-Day  Finding  for  a 
Petition  To  List  the  Southern  Torrent 
Salamander 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 


ACTION:  Notice  of  90-day  petition 
finding. 

SUMMARY:  The  Fish  and  Wildlife  Service 
(Service)  announces  a  90-day  finding  on 
a  petition  to  list  the  southern  torrent 
salamander  (Rhyacotriton  variegatus), 
under  the  Endangered  Species  Act  of 
1973,  as  amended.  The  Service  finds 
that  the  petition  presented  substantial 
information  indicating  that  listing  this 
species  may  be  warranted.  The  Service 
initiates  a  status  review  and  will 
prepare  a  12-month  finding. 
DATES:  The  finding  announced  in  this 
document  was  made  on  June  7, 1995. 
The  Service  will  consider  all  comments 
received  by  July  31. 1995  in  the  status 
review  and  12-month  finding  for  this 
species. 

ADDRESSES:  Questions,  comments,  or 
information  concerning  this  petition 
should  be  submitted  to  the  U.S.  Fish 
and  Wildlife  Service.  2800  Cottage  Way, 
Room  E-1823,  Sacramento,  California, 
95825-1846.  The  petition,  petition 
finding,  supporting  data,  and  comments 
are  available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT:  Ann 
Crisney.  staff  biologist,  at  the  above 
address  or  telephone  916-979-2725. 

SUPPLEMENTARY  INFORMATION: 
Background 

Section  4(b)(3)(A)  of  the  Endangered 
Species  Act  of  1973.  as  amended  (Act) 
(16  U.S.C.  1531  et  seq.),  requires  that  the 
Service  make  a  finding  on  whether  a 
petition  to  list,  delist,  or  reclassify  a 
species  presents  substantial  scientific  or 
commercial  information  to  demonstrate 
that  the  petitioned  action  may  be 
warranted.  A  finding  is  to  be  based  on 
all  information  available  to  the  Service 
at  the  time  the  finding  is  made.  To  the 
maximum  extent  practicable,  a  finding 
is  to  be  made  within  90  days  of  the  date 
the  petition  was  received,  and  the 
finding  is  to  be  published  promptly  in 
the  Federal  Register.  If  the  finding  is 
positive,  the  Service  is  required  to 
commence  a  review  of  the  status  of  the 
species  involved  if  one  has  not  already 
been  initiated  under  the  Service's 
internal  candidate  assessment  process. 

The  Service  has  made  a  90-day 
finding  on  a  petition  to  list  the  southern 
torrent  salamander  (Rhyacotriton 
variegatus).  On  May  3l',  1994,  the 
Service  received  a  letter  from  Stephan 
C.  Volker.  attorney  for  the 
Environmental  Protection  Information 
Center,  Northcoast  Environmental 
Center,  Oregon  Natural  Resources 
Council,  California  Wilderness 
Coalition.  Friends  of  the  River.  South 


Fork  Mountain  Defense  Committee, 
Mendocino  Environmental  Center, 
Sierra  Club,  California  Sportfishing 
Protection  Alliance,  Willits 
Environmental  Center,  and  Ancient 
Forest  Defense  Fund,  to  list  the  southern 
torrent  salamander  as  a  threatened 
species.  The  letter  was  dated  May  24, 
1994,  and  clearly  identified  the  above 
mentioned  parties  as  co-petitioners  of  a 
petition  dated  May  23, 1994,  authored 
by  John  M.  Gaffin  of  the  Environmental 
Protection  Information  Center,  Inc.  The 
petition  contained  the  name,  signature,  . 
institutional  affiliation,  and  address  of 
the  primary  petitioner. 

Tne  southern  torrent  salamander  has 
been  identified  as  a  species  (Good  and 
Wake  1992)  that  is  distinct  from  the 
Olympic  salamander  (Rhyacotriton 
olympicus),  and  the  original  sub-species 
designation  of  Rhyacotriton  olympicus 
variegatus  is  no  longer  applicable.  The 
Service  is  using  the  species'  common 
name,  southern  torrent  salamander,  in 
accord  with  Good  and  Wake  (1992),  and 
is  not  using  the  former  sub-species 
common  name,  southern  seep 
salamander,  as  identified  in  the  petition. 

The  petitioners  requested  that  the 
Service  list  the  southern  torrent 
salamander  as  threatened  throughout  its 
range.  Historically,  the  southern  torrent 
salamander  has  been  described  as 
occurring  from  Tillamook  County, 
Oregon,  south  along  the  coast  range  into 
northwestern  California  including  Del 
Norte,  Humboldt,  Siskiyou,  Trinity,  and 
Mendocino  counties.  The  species 
resides  in  headwaters  habitat  of  conifer- 
dominated  mature  and  old-grovrth 
forests,  and  has  restrictive  habitat 
requirements.  It  inhabits  mossy  seeps  of 
headwaters  or  the  moss-covered  rocky 
substrate  (Corn  and  Bury  1989)  of  first 
and  second  order  streams  up  to  1 ,200 
feet  in  elevation  (Nussbaum  et  al.  1983). 
They  have  a  low  thermal  range  of  5.8  to 
12.0  "C  (42  to  53  °F)  (Brattstrom  1963, 
Nussbaum  et  al.  1983),  are  highly 
sensitive  to  desiccation  (Ray  1958),  and 
are  aquatic  obligates.  They  are  probably 
communal  nesters  (Nussbaum  1969). 
and  produce  few  eggs  per  year  (8.4  to 
10.0)  (Nussbaum  et  at.  1983).  The 
petitioners  assert  that  these 
characteristics  minimize  the  ability  of 
southern  torrent  salamander 
populations  to  recover  from  radical 
habitat  alterations. 

The  petitioners  have  concerns  about 
localized  extinction  as  a  result  of 
continued  timber  harvest,  habitat 
degradation  and  fragmentation,  and 
genetic  isolation.  Although  the  species 
appears  to  be  present  throughout  its 
historical  range,  there  is  evidence  of 
localized  population  suppression  and 
extirpation  in  the  short-term  dae  to  past 
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i&resl  managemem  activities.  Tho 
ptjiiiioners  are  concerned  that  90 
pefLsnt  of  the  lotai  range  of  the  southern 
iOmsni  salamander  has  undergone  rapid 
ana  large-scale  han-esting  of  timber  or  is 
hi  rvestable,  and  'hct  there  is  a  lack  of 
protection  for  the  species  on  those 
lands,  which  may  place  the  viability  of 
ihe  species  at  risk. 

The  Service  has  reviewed  information 
in  Service  files,  the  petition,  and 
material  referenced  in  the  petition.  On 
the  basis  of  the  best  scientific  and 
commercial  information  available 
regarding  the  present  and  future  threats 
facing  the  petitioned  species,  the 
Service  finds  there  is  substantial 
information  indicating  that  the  listing  of 
the  southern  torrent  salamander  may  be 
warranted.  This  notice  initiates  a  status 
review  for  the  southern  torrent 
salamander.  The  Service  solicits  any 
additional  data,  comments,  and 
suggestions  from  the  public,  other 
concerned  governmental  agencies,  the 


scientific  community,  industry  or  any 
other  interested  party  concerning  the 
status  of  this  species  Within  1  year 
from  the  date  the  petition  was  received, 
a  finding  will  be  made  as  lo  whether 
listing  the  southern  torrent  salamander 
is  warranted,  as  required  by  section 
4(b)(3l(B)oftheAct. 
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Author 

This  notice  was  prepared  by  Alison 
Willy  (Sacramento  Field  Office)  (see 
ADDRESSES  section). 

Authority 

The  authority  for  this  action  is  the 
Endangered  Species  Act  (16  U.S.C.  1531 
et  seq.) 

Dated:  June  7,  1995. 
Mollie  H.  Beattie. 

Director,  Fish  and  Wildlife  Service. 

(FR  Doc.  95-16005  Filed  6-28-95;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Alternative  Agricultural  Research  and 
Commercialization  (AARC)  Center; 
A  ARC  Center  Request  for  Proposals 

AGENCY:  Alternative  Agricultural 
Research  and  Commercialization 
(AARC)  Center,  USDA. 
ACTION:  AARC  Center  request  for 
proposals. 


Program  Description 

Purpose 

The  Alternative  Agricultural  Research 
and  Commercialization  (AARC)  Center 
is  requesting  proposals  to  use 
agricultural  (traditional  and  new  crops, 
animal  by-products  or  forestry) 
materials  in  industrial  products  or 
processes.  The  authority  for  the  Program 
is  contained  in  sections  1660  and  1661 
of  the  Food,  Agriculture,  Conservation, 
and  Trade  Act  of  1990.  Pub.  L.  No.  101- 
624.  7  U.S.C.  5904.  Potential  funding  for 
proposals  to  provide  commercialization 
assistance  to  private  companies  using 
the  Cooperative  Agreements  Program 
(Program)  to  assist  emerging  industrial 
products/processes  involving  the  use  of 
agricultural  materials  in  non-food,  non- 
feed,  non-traditional  fiber  products  or 
processes.  The  Board  of  Directors 
reserves  the  right  to  use  only  certain 
types  of  authorized  assistance. 
Successful  projects  are  expected  to 
repay  the  AARC  Center  Revolving  Fund 
through  negotiated  arrangements.  The 
Program  is  administered  by  the  AARC 
Center,  which  is  an  independent  entity 
within  the  U.S.  Department  of 
Agriculture. 

The  objectives  of  the  AARC  Center 

are: 

*  To  search  for  new  non-food,  non-feed, 
non-traditional  fiber  products  that 
may  be  produced  from  agricultural 
commodities  and  for  processes  to 
produce  such  products. 

*  To  conduct  product  and  co-product/ 
process  development  and 


demonstration  projects,  as  well  as 
provide  commercialization  assistance 
for  industrial  products  from 
agricultural  and  forestry  materials. 

*  To  encourage  cooperative 
development  and  marketing  efforts 
among  manufacturers,  private  and 
govenunent  laboratories,  universities, 
and  financiers  to  assist  in  bridging  the 
gap  between  research  results  and 
marketable,  competitive  products  and 
processes. 

*  To  collect  and  disseminate 
information  about  commercialization 
projects  that  use  agricultural  or 
forestry  materials  and  industrial 
products  derived  therefrom. 

Under  the  Program,  the  AARC  Center 
v«ll  award  competitive  cooperative 
agreements  to  support  primarily  pre- 
commercialization  or  commercialization 
tasks,  including  marketing  for  the 
development  of  new  industrial  products 
or  processes  derived  from  agricultural  or 
forestry  materials.  All  other  things 
equal,  the  nearer  to  commercialization  a 
product  or  process  is  the  higher  the 
likelihood  of  funding  by  the  AARC 
Center. 

The  AARC  Center  will  accept  either 
pre-proposals  or  full  proposals.  Pre- 
proposals  will  be  evaluated  to 
determine  if  an  idea  has  sufficient  merit 
to  warrant  a  full  proposal  including  if  it 
meets  the  AARC  Center's  mission,  and 
to  provide  suggestions  for  improvement. 
Full  proposals  will  require  more  time  to 
complete  and  will  be  evaluated  to 
determine  if  they  warrant  funding.  The 
AARC  Center  may  ask  appUcants 
submitting  either  pre-proposals  or  full 
proposals  to  make  an  oral  presentation. 
All  proposals  will  be  evaluated  by 
external  reviewers,  as  well  as  by  the 
AARC  Center  staff,  before  the  proposals 
(along  with  review  comments)  are 
provided  to  the  Board  of  Directors.  The 
Board  makes  final  funding  decisions. 

Available  Funding 

This  request  for  proposals  is  being 
announced  subject  to  funding  from 
Congress  for  Fiscal  Year  1996.  The 
Administration's  budget  request  to 
Congress  was  $8  million  for  the  AARC 
Center. 

The  AARC  Center  Board  expects 
applicants  to.  at  minimum,  match  the 
dollars  requested  from  the  AARC 
Center.  A  pieference  may  be  given  to 
projects  for  which  the  ratio  of  AARC 


Center  funds  to  non-Center  funds  would 
be  the  lowest. 

Eligibility 

Proposals  are  invited  from  any  private 
firm,  individual,  public  or  private 
educational  institution  or  organization. 
Federal  agency,  cooperative,  or  non- 
profit organization.  Cooperative  projects 
involving  combinations  of  the  above 
organizations,  especially  with  private 
sector  leadership,  are  strongly 
encouraged.  Since  this  is  basically  a 
program  to  commercialize  new 
products,  and  since  repayment  is 
expected,  it  is  much  more  likely  that 
awards  will  be  given  to  private  firms. 
Small  business  entrepreneurs  are 
preferred.  The  private  sector  partner 
must  take  the  lead  when  an  educational 
institution  is  involved. 

Program  Emphasis 

As  determined  by  the  AARC  Center 
Board  from  a  series  of  public  hearings. 
Congressional  Hearings,  workshops,  and 
experience  from  the  initial  two  roimds 
of  proposals,  each  proposal  should 
focus  on  products/processes  using  at 
least  one  of  the  following  agricultural  or 
forestry  material  categories: 
Starch/Carbohydrates 
Fats  and  Oils 
Fibers 

Forest  Materials 
Animal  By-Products 
Other  Plant  Materials  used  as 

pharmaceuticals,  fine  chemicals, 

encapsulation  agents,  etc 

The  AARC  Center  Board  has  approved 
funding  for  about  40  projects  using  1993 
and  1994  appropriated  funds.  Another 
14  projects  are  currently  under 
consideration  for  funding  with  1995 
appropriations.  Projects  include  use  of  a 
broad  range  of  agricultural  and  forestry 
materials  such  as:  Soybean  oil,  soybean 
meal  cotton  lint,  peanut  hulls,  com 
husks,  wheat  straw,  milkweed,  kenaf, 
castor  oil,  rapeseed,  cuphea,  crambe, 
ethanol,  mesquite,  hesperaloe. 
lesquerella,  agricultural  and  forestry 
wastes,  biomass,  and  plant  proteins. 
Examples  of  products  include: 
biocontrol  agents,  medium-density 
fiberboard  and  building  materials  from 
straw,  plypole.  food  packaging,  bonded 
paper  from  kenaf,  oil  absorbents,  fillers 
and  yarn,  spinning  fibers,  highway 
signposts  and  railroad  ties,  building  and 
furniture  composites,  heating  and 
electricity,  potting  mi.xes.  biodiesel — as 
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replacement  for  petroleum, 
biodegradable  lubricants,  coatings 
cosmetics,  detergents,  personal  care 
products,  compost,  carrier  for  crop 
protection  materials,  and  cat  litter. 

Evaluation  Criteria 

The  AARC  Center's  primary  interest, 
in  this  request  for  pre-proposals/ 
proposals,  is  in  providing  assistance  in 
pre-conmiercial  activities  to  move  new 
industrial  products  from  agricultural 
and  forestry  materials  into  the 
marketplace.  The  AARC  Center  Board 
seeks  projects  that  will  have  market 
impact.  This  includes  expanding  use  of 
agricultural  or  forestry  materials  in 
industrial  products  especially  those  that 
expand  markets  for  farmers,  create  jobs, 
spur  rural  development,  provide 
environmental  and/or  conservation 
benefits,  and  improve  trade.  Emphasis 
will  be  given  to  those  proposals  whose 
products  are  closest  to 
commerciahzation  and  have  positive 
impact  on  rural  employment  and 
economic  activity. 

Proposals  and  pre-proposals  will  be 
evaluated  on  four  primary  criteria: 
management  team  capability,  business 
and  marketing  soundiiess,  technical 
factors,  and  expected  time  and 
magnitude  of  impacts  if  successful. 
Examples  of  types  of  information  that 
will  enter  the  decision  process  on  each 
of  the  primary  categories  of  criteria 
include: 
Management: 
Capabihty  of  the  management  team 
Amount  of  matching  fwids  (cash) 

committed 
Awareness  of  the  financial  resources 
needed  to  successfully  market  the 
product 
Clear  identification  of  project 

milestones 
Private  sector  leadership  to 
commerciahze  the  product  or 
process 
Business: 
Potential  profitabihty 
Clear  Identification  of  customers 
Structure  of  the  market  in  terms  of 
size,  number,  leading  competitors, 
and  reaction  of  competitors  to  a 
new  product 
Amount  and  nature  of  the  value 
added  to  the  agricultural  or  forestry 
material 
Abihty  to  repHcate  in  other  parts  of 

the  country 
Key  issues  and  government  policies  or 
regulations  that  might  impact 
success 
AppUcant's  ability  and  willingness  to 
repay  the  AARC  Center  for  the  risk 
investment  made  by  the  American 
taxpayers 
Technical: 


Relation  to  previous  work 
Technical  requirements  of  the 

product — industry  standards  or 

guidelines 
Technical  and  market  testing  needed 
Govenunent  approvals  or  permits 

required 
Major  technical  hindrances 
Innovative  techniques  and  patents 
Ability  to  achieve  technical  claims 
Present  stage  of  development 
Impacts: 
Volume  of  agricultural  or  forestry 

material  used 
Number  and  quality  of  jobs 

(especially  in  distressed  rural  areas) 

expected  to  be  created — type,  rural/ 

urban,  timeframe 
Potential  positive  and  negative 

enviroiunental  impacts  from 

production  to  consumer  disposal  of 

product 
Proposed  product's  impUcations  for 

helping  improve  farm  income, 

especially  the  family  farm 
Resource  conservation  effects  such  as 

replacement  of  stock  resources, 

crop  diversification,  soil  erosion, 

water  use,  etc 
Estimated  impact  on  export/import 

trade  balance,  commodity  support 

programs  and  rural  economic 

activity 

Other  Considerations 

With  respect  to  projects  carried  out 
with  private  researchers  or  commercial 
companies,  the  enabfing  legislation 
provides  that  information  submitted  by 
applicants  incident  thereto  will  be  kept 
confidential.  Project  information 
including  appfications  is  specifically 
excluded  from  release  luider  the 
Freedom  of  Information  Act,  except 
with  the  approval  of  the  person 
providing  the  information  or  in  a 
judicial  or  administrative  proceeding  in 
which  such  information  is  subject  to 
protective  order.  However,  the 
information  will  be  reviewed  by  three 
reviewers  who  will  be  held  to 
confidentiahty.  Board  members  are 
required  to  exclude  themselves  from 
consideration  of  a  proposal  where  a 
conflict  of  interest  exists. 

Intellectual  property  rights,  such  as 
patents  and  Ucenses,  shall  remain  with 
the  owner  unless  other  arrangements  are 
negotiated  as  part  of  the  agreement. 
Inventions  m'ade  under  an  award  under 
this  Program  shall  be  owned  by  the 
awardee  in  accordance  with  35  U.S.C. 
200-204  and  37  CFR  401. 

No  agreement  may  be  entered  into 
under  the  program  for  the  acquisitioa  or 
construction  of  a  building  or  facihty. 

All  apphcants  must  file  a  declaration 
of  compliance  with  31  U.S.C.  1352 
regarding  Umitation  on  the  use  of 


appropriated  funds  to  influence  certain 
Federal  contracting  and  financial 
transactions  either  prior  to  or 
simultaneous  vdth  the  submission. 

Due  to  limited  funds,  the  AARC 
Center  may  not  be  able  to  fund  all 
projects  meriting  support,  and  awards 
will  be  based  on  merit  using  the  review 
evaluations  and  the  Board's  judgement. 

Applicants  who  submittea  a  proposal 
or  pre-proposal  previously  must  reapply 
to  be  considered  for  Fiscal  Year  1996 
funding. 

Future  Proposals 

In  the  future  and  until  further  notice, 
the  AARC  Center  Board  will  accept 
proposals  or  pre-proposals  at  any  time 
on  AARC  Center  forms.  The  Board  will 
meet  at  least  twice  a  year  to  select 
proposals  for  funding. 

Submissions 

To  be  eligible  for  this  round  of  AARC 
Center  Board  decisions,  both  pre- 
proposals  and  full  proposals  must  be 
received  at  the  AARC  Center  office  by 
October  1,  1995.  One  of  the  following 
addresses  should  be  used,  as  applicable: 

Regular  U.S.  Mail 

USDA  AARC  Center.  AG  Box  0401, 
14th  &  Independence  Ave.  SW..  0156 
South  Building,  Washington.  DC  20250- 
0401. 

Overnight  Delivery 

USDA  AARC  Center,  0156  South 
Building,  14th  &  Independence  Ave., 
Washington,  DC  20250-0401  Tel:  202- 
690-1633. 

For  More  Information 

Proposals  must  be  submitted  on  forms 
provided  by  the  AARC  Center— either 
pre-proposals  or  full  proposals.  Contact 
the  AARC  Center  by  letter  using  the 
addresses  above  or  fax  number  202- 
690-1655  to  receive  a  packet  containing 
the  instructions  and  forms.  Specific 
questions  should  be  directed  to  Patricia 
Dunn:  Phone  202-690-1634. 

Done  at  Washington,  DC,  on  )une  23, 1995. 
W.  Bruce  Grain. 
Director,  AARC  Center 
[FR  Doc.  95-15911  Filed  6-28-95:  8:45  am) 

BILLING  COOE  3410-2B-M 


Agricultural  Research  Service 

Notice  of  Intent  to  Grant  an  Exclusive 
Patent  License 

AGENCY:  Agricultural  Research  Service, 

USDA. 

ACTION:  Notice  of  Intent. 


SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  Department  of  Agriculture, 
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Agricultural  Research  Service,  intends 
to  grant  to  Cell  Applications,  Inc..  San 
Diego,  California,  an  exclusive  domestic 
license,  in  specific  Fields  of  Use,  for 
U.S.  Patent  AppHcation  Serial  No  08/ 
133,589,  "Hepatocyte  Cell  Derived  from 
the  Epiblast  of  Pig  Blastocysts,"  filed 
October  8,  1993. 

DATES:  Comments  must  be  received  on 
or  before  August  28,  1995. 
ADDRESSES:  Send  comments  to:  USDA- 
ARS-Office  of  Technology  Transfer, 
Baltimore  Boulevard,  Building  005, 
room  419,  BARC-W,  Beltsville, 
Maryland  20705-2350. 
FOR  FURTHER  INFORMATION  CONTACT: 
W.J.  Phelps,  of  the  Office  of  Technology 
Transfer,  at  the  Beltsville  address  given 
above;  telephone:  301-504-6532. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Government's  patent  rights  to 
this  invention  are  assigned  to  the  United 
States  of  America,  as  represented  by  the 
Secretary  of  Agricuhure.  It  is  in  the 
public  interest  to  so  license  this 
invention  as  said  company  has 
submitted  a  complete  and  sufficient 
application  for  a  license,  promising 
therein  to  bring  the  benefits  of  said 
invention  to  the  U.S.  pubUc. 

The  prospective  exclusive  ficense  will 
be  royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C. 
209  and  37  CFR  404.7.  The  prospective 
exclusive  license  may  be  granted  unless, 
within  sixty  days  from  the  date  of  this 
published  Notice,  Agricultural  Research 
Service  receives  written  evidence  and 
argument  which  establishes  that  the 
grant  of  the  license  would  not  be 
consistent  with  the  requirements  of  35 
use  209  and  37  CFR  404.7. 
Richard  M.  Parry.  Jr., 
Assistant  Administrator. 
[FR  Doc.  95-15946  Filed  6-28-95;  8:45  am] 
BILUNG  COOE  3410-03-M 


Natural  Resources  Conservation 
Service 

Box  Creek  Watershed,  Mississippi; 
Notice 

agency:  Natural  Resources 
Conservation  Service,  USDA. 
ACTION:  Notice  of  intent  to  deauthorize 
federal  funding. 

SUMMARY:  Pursuant  to  the  Watershed 
Protection  and  Flood  Prevention  Act 
Public  Law  83-566,  and  the  Natural 
Resources  Conservation  Service 
Guidelines  (7  CFR  622),  the  Natural 
Resources  Conservation  Service  gives 
notice  of  the  intent  to  deauthorize 
federal  funding  for  the  Box  Creek 
Watershed  project.  Holmes  County. 
Mississippi. 


FOR  FURTHER  INFORMATION  CONTACT: 
Homer  L.  Wilkes,  State  Conservationist, 
Natural  Resources  Conservation  Service, 
Suite  1321,  Federal  Building,  100  West 
Capitol  Street,  Jackson,  Mississippi 
39269,  telephone  601-965-5205. 
SUPPLEMENTARY  INFORMATION:  A 
determination  has  been  made  by  Homer 
L.  Wilkes  that  the  proposed  works  of 
improvement  for  the  Box  Creek 
Watershed  project  will  not  be  installed, 
the  sponsoring  local  organizations  have 
concurred  in  this  determination  and 
agree  that  federal  funding  should  be 
deauthorized  for  the  project. 
Information  regarding  this 
determination  may  he  obtained  from 
Homer  L.  Wilkes,  State  Conservationist, 
at  the  address  and  telephone  number 
previously  shown. 

No  administrative  action  on 
implementation  of  the  proposed 
deauthorization  will  be  taken  until  60 
days  after  the  date  of  this  publication  in 
the  Federal  Register. 

(Catalog  of  Federal  Domestic  Assistance 

Program  No.  10.904.  Watershed  Protection 

and  Flood  Prevention.  Office  of  Management 

and  Budget  Circular  A-95  regarding  state  and 

local  clearinghouse  review  of  federal  and 

federally  assisted  programs  and  projects  is 

applicable.) 

Homer  L.  Wilkes, 

State  Conservationist. 

|FR  Doc.  95-15912  Filed  6-28-95;  8:45  am] 
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deauthorized  for  the  project. 
Information  regarding  this 
determination  may  be  obtained  from 
Homer  L.  Wilkes,  State  Conservationist, 
at  the  address  and  telephone  number 
previously  shown. 

No  administrative  action  on 
implementation  of  the  proposed 
deauthorization  will  be  taken  until  60 
days  after  the  date  of  this  pubUcation  in 
the  Federal  Register. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  904,  Watershed  Protection  and 
Flood  Prevention.  Office  of  Management  and 
Budget  Circular  A-95  regarding  state  and 
local  clearinghouse  review  of  Federal  and 
federal  assisted  programs  and  projects  is 
applicable.) 

Dated:  June  21,  1995. 
Homer  L.  Wilkes, 
State  Conservationist. 
IFR  Doc.  95-15913  Filed  6-28-95;  8:45  ami 
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Houlka  Creek  Watershed,  Mississippi 

agency:  Natural  Resources 
Conservation  Service,  USDA. 
action:  Notice  of  intent  to  deauthorize 
federal  funding. 


SUMMARY:  Pursuant  to  the  Watershed 
Protection  and  Flood  Prevention  Act, 
Public  Law  83-566,  and  the  Natural 
Resources  Conservation  Service 
Guidelines  (7  CFR  622),  the  Natural 
Resources  Conservation  Service  gives 
notice  of  the  intent  to  deauthorize 
Federal  fimding  for  the  Houlka  Creek 
Watershed  project.  Clay,  Chickasaw, 
and  Pontotoc  Counties,  Mississippi. 
FOR  FURTHER  INFORMATION  CONTACT: 
Homer  L.  Wilkes.  State  Conservationist, 
Natural  Resources  Conservation  Service, 
Suite  1321,  Federal  Building,  100  West 
Capitol  Street,  Jackson,  Mississippi 
39269,  telephone  601-965-5205. 
SUPPLEMENTARY  INFORMATION:  A 
determination  has  been  made  by  Homer 
L.  Wilkes  that  the  proposed  works  of 
improvement  for  the  Houlka  Creek 
Watershed  project  will  not  be  installed. 
The  sponsoring  local  organizations  have 
concurred  in  this  determination  and 
agree  that  Federal  funding  should  be 


DEPARTMENT  OF  COMMERCE 

Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  Bureau  of  the  Census. 

Title:  Survey  of  Pollution  Abatement 
Costs  and  Expenditures,  Annual  Capital 
Expenditures  Survey-Supplement  for 
Pollution  Abatement. 

Form  Numberfs):  MA-200,  PA-2. 

Agency  Approval  Number:  0607- 
0176. 

Type  of  Request:  Revision  of  a 
currently  approved  collection. 

Burden:  44,375  hours. 

Number  of  Respondents:  17,750. 

Avg  Hours  Per  Response:  2.5  hours. 

Needs  and  Uses:  The  Census  Bureau 
uses  Forms  MA-200  (Survey  of 
Pollution  Abatement  Costs  and 
Expenditures)  and  PA-2  (Annual 
Capital  Expenditures  Survey  - 
Supplement  for  Pollution  Abatement)  to 
measure  private  industry's  cost  to  meet 
increasing  Federal,  state,  and  local 
regulations  for  controlling  pollution.  We 
use  the  MA-200  to  collect  data  on 
capital  expenditures  and  operating  costs 
for  pollution  abatement  in 
manufacturing  plants;  the  PA-2  is  for 
nonmanufacturing  plants.  The  data  from 
these  forms  are  an  essential  source  for 
monitoring  the  impact  of  environmental 
programs  on  the  U.S.  economy  and  the 
responsiveness  to  these  programs.  The 
most  significant  revision  being  made  to 
this  collection  is  that  the  PA-2  is  now 
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a  supplement  to  the  Annual  Capital 
Expenditures  Survey  instead  of  the 
discontinued  Plant  and  Equipment 
Expenditures  Survey.  Some  changes 
have  been  made  to  instructions  for  both 
forms  based  on  requests  from 
respondents.  Additionally,  one  check 
box  was  added  to  one  question  at  the 
request  of  the  Environmental  Protection 
Agency. 

Affected  Public:  Business  or  other  for- 
profit. 

Frequency:  Annual. 

Respondent's  Obligation:  Mandatory. 

OMB  Desk  Officer:  Maria  Gonzalez, 
(202)  395-7313. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Gerald  Tache,  DOC 
Forms  Clearance  Officer,  (202)  482- 
3271,  Department  of  Commerce,  room 
5312, 14th  and  Constitution  Avenue, 
NfW,  Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Maria  Gonzalez,  OMB  Desk  Officer, 
room  10201,  New  Executive  Office 
Building,  Washington,  DC  20503. 

Dated:  June  26.  1995. 
Gerald  Tache, 

Departmental  Forms  Clearance  Officer,  Office 

of  Management  and  Organization. 

IFR  Doc.  95-16050  Filed  6-28-95;  8:45  am) 

BILLING  CODE  3S10-07-F 


information  gathered  is  needed  to 
support  U.S.  trade  policy  initiatives, 
including  trade  negotiations,  and  to 
compile  the  U.S.  balance  of  payments 
and  the  national  income  and  product 
accounts. 

Affected  Public:  Businesses  or  other 
for-profit  institutions,  not-for  profit 
institutions,  state  and  local 
governments,  or  other  institutions 
engaging  in  international  transactions  in 
the  covered  services. 

Frequency:  Annually. 

Respondent's  Obligation:  Mandatory. 

OMB  Desk  Officer:  Paul  Bugg,  (202) 
395-3093. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Gerald  Tache,  DOC 
Forms  Clearance  Officer,  (202)  482- 
3271,  Department  of  Commerce,  Room 
5312,  14th  and  Constitution  Avenue, 
NW,  Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Paul  Bugg,  OMB  Desk  Officer,  Room 
10201,  New  Executive  Office  Building. 
Washington,  DC  20503. 

Dated:  lune  22.  1995. 
Gerald  Tache, 

Departmental  Forms  Clearance  Officer,  Office 

of  Management  and  Organization. 

(PR  Doc.  95-15902  Filed  6-28-95;  8:45  am] 
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during  the  testing  program.  The  most 
significant  items  to  be  tested  are  the 
redesign  of  the  form  in  a  "user- 
friendly"  format,  a  wording  reduction  to 
the  land  ownership  questions,  and  the 
order  of  sections.  Four  forms  having 
varying  content  and  format  will  be 
tested.  The  forms  will  be  mailed  to  a 
national  sample  of  farms.  A  sub-sample 
of  those  farms  will  be  selected  for  a 
probing  telephone  revinterview. 

Affected  Public:  Farms. 

Frequency:  One-time. 

Respondent's  Obligation:  Mandatory. 

OMB  Desk  Officer:  Maria  Gonzalez, 
(202) 395-7313. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Gerald  Tache,  DOC 
Forms  Clearance  Officer,  (202)  482- 
3271,  Department  of  Commerce,  room 
5312, 14th  and  Constitution  Avenue, 
NW,  Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Maria  Gonzalez,  OMB  Desk  Officer, 
room  10201,  New  Executive  Office 
Building,  Washington,  DC  20503. 

Dated:  June  22.  1995. 
Gerald  Tache, 

Departmental  Forms  Clearance  Officer,  Office 

of  Management  and  Organization. 

(FR  Doc.  95-15903  Filed  6-28-95;  8:45  am) 

BILUNG  CODE  3S10-07-F 


Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  Bureau  of  Economic 
Analysis. 

Title:  Aimual  Survey  of  Selected 
Services  Transactions  with  Unaffiliated 
Foreign  Persons. 

Form  Number! s):  BE-22. 

Agency  Approval  Number:  0608- 
0060. 

Type  of  Request:  Extension  of  the 
expiration  date  of  a  currently  approved 
collection  without  any  change  in  the 
substance  or  in  the  method  of 
collection. 

Burden:  16.100  hours. 

Number  of  Respondents:  1,400. 

Avg  Hours  Per  Response:  11.5  hours. 

Needs  and  Uses:  This  survey  will 
obtain  sample  data  on  transactions  in 
selected  services  between  U.S.  and 
unaffiliated  foreign  persons.  The  data 
from  the  survey  will  update  the  data 
collected  in  the  quinquennial  BE-20 
benchmark  survey  ot  such  services.  The 


Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  Bureau  of  the  Census. 

Title:  1995  Census  of  Agriculture  Test. 

Form  Numberfs):  95-A01(X),  95- 
A02(X),  95-A03(X).  95-A04(X). 

Agency  Approval  Number:  None. 

Type  of  Request:  New  collection. 

Burden:  8,880  hours. 

Number  of  Respondents:  8,200. 

Avg  Hours  Per  Response:  1  hour  and 
5  minutes. 

Needs  and  Uses:  The  Census  Bureau 
will  conduct  a  5-year  census  of 
agriculture  in  1997.  The  agricultural 
census  is  the  primary  source  of  state  and 
county  benchmark  data  for  the 
agricultural  sector  of  the  economy.  This 
1995  Test  will  evaluate  factors  affecting 
response  including  format  and  design  of 
the  instrument,  new  content  items, 
changes  to  question  wording, 
respondent  burden,  attitudes  affecting 
response,  selected  procedural  changes, 
and  changes  respondents  might  make 


Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  Bureau  of  the  Census. 

Title:  Company  Organization  Survey. 

Form  Numbeifs):  NC-9901. 

Agency  Approval  Number:  0607-0444. 

Type  of  Request:  Revision  of  a 
currently  approved  collection. 

Burden:  169,589  hours. 

Number  of  Respondents:  115,000. 

Avg  Hours  Per  Response:  1  hour  and 
28  minutes. 

Needs  and  Uses:  The  Census  Bureau 
conducts  the  Company  Organization 
Survey  (COS)  annually  to  update  and 
maintain  the  Standard  Statistical 
Establishment  List  (SSEL).  The  SSEL  is 
a  computerized  list  of  all  employer 
organizations  and  their  establishments 
and  contains  such  information  as  name, 
address,  physical  location.  Standard 
Industrial  Classification  (SIC)  code, 
employment  size  code,  and  company 
affiliation.  It  provides  a  single  universe 
for  the  selection  and  maintenance  of 
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statistical  samples  of  establishments, 
legal  entities,  or  enterprises;  provides  a 
standard  basis  for  assigning  SIC  codes; 
and  provides  establishment  level  data 
from  multi-establishment  companies 
that  are  summarized  and  published  in 
the  annual  County  Business  Patterns 
series  of  reports.  In  this  request  for 
revision,  we  are  adding  a  one-time  data 
user  survey  to  selected  respondent 
mailings  to  collect  information  on  the 
respondents'  ability  and  interest  in 
reporting  data  electronically  in 
subsequent  years.  We  are  also  deleting 
an  item  from  the  COS  report  form  which 
collected  data  on  health  plans. 

Affected  Public:  Businesses  or  other 
for-profit  organizations,  not  for-profit 
institutions. 

Frequency:  Annually. 

Respondent's  Obligation:  Mandatory. 

OMB  Desk  Officer:  Maria  Gonzalez, 
(202) 395-7313. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Gerald  Tache.  DOC 
Forms  Clearance  Officer,  (202)  482- 
3271,  Department  of  Commerce,  room 
5312,  14lh  and  Constitution  Avenue, 
NW,  Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Maria  Gonzalez,  OMB  Desk  Officer, 
room  10201,  New  Executive  Office 
Building,  Washington,  DC  20503. 

Dated:  June  22.  1995. 
Gerald  Tache, 

Departmental  Forms  Clearance  Officer,  Office 

of  Management  and  Organization. 

IFR  Doc.  95-15904  Filed  6-28-95;  8:45  am] 

BILLING  COOE  3S10-07-F 


tntemational  Trade  Administration 

[A-475-801] 

Antifriction  Bearings  (Other  Than 
Tapered  Roller  Bearings)  and  Parts 
Thereof  from  Italy;  Amended  Final 
Results  of  Antidumping  Duty 
Administrative  Review 

agency:  Import  Administration, 

International  Trade  Administration, 

Department  of  Commerce. 

ACTION:  Notice  of  amended  final  results 

of  antidumping  duty  administrative 

review. 

SUMMARY:  On  February  28.  1995.  the 
Department  of  Commerce  (the 
Department)  published  the  final  results 
of  its  administrative  reviews  of  the 
antidumping  duty  orders  on  antifriction 
bearings  (other  than  tapered  roller 
bearings)  and  parts  thereof  (AFBs)  from 
Italy  (60  FR  10959).  On  May  11, 1995, 


the  Coiut  of  International  Trade  (CIT) 
ordered  the  Department  to  correct  two 
ministerial  errors  in  the  final  results 
with  respect  to  AFBs  from  Italy  sold  by 
Meter.  Accordingly,  we  are  amending 
our  final  results  of  administrative 
review  with  respect  to  Meter.  The 
review  covers  the  period  May  1, 1992, 
through  April  30,  1993.  The  "class  or 
kind"  of  merchandise  covered  by  the 
review  of  Meter  is  ball  bearings  and 
parts  thereof  (BBs). 

EFFECTIVE. DATE:  June  29,  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 

Charles  Riggle  or  Michael  Rill,  Office  of 
Antidumping  Compliance,  Import 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20230; 
telephone  (202)  482^733. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  February  28, 1995,  the  Department 
published  the  final  results  of 
antidumping  duty  administrative  review 
and  revocation  in  part  of  the 
antidumping  duty  orders  on  AFBs  from 
Italy  (60  FR  10959).  The  review  period 
is  May  1,  1992,  through  April  30,  1993. 
The  review  covered  one  class  or  kind  of 
merchandise,  BBs.  from  Italy  sold  by 
Meter  S.p.A.  For  a  detailed  description 
of  the  products  covered  under  this  class 
or  kind  of  merchandise,  including  a 
compilation  of  all  pertinent  scope 
determinations,  see  the  "Scope 
Appendix"  of  the  final  results 
referenced  above. 

Meter  challenged  the  final  results 
before  the  CIT,  alleging  ministerial 
errors  in  the  final  results  for  AFBs  from 
Italy.  On  May  11,  1995,  the  CIT  ordered 
the  Department  to  correct  the  errors  and 
publish  the  amended  final  results  in  the 
Federal  Register. 

Amended  Final  Results  of  Review 

The  CIT  ordered  the  Department  to 
make  the  following  corrections  to  its 
analysis  for  Meter:  (1)  Calculate  the  cost 
of  manufacturing  by  applying  the 
computed  adjustment  percentage  only 
to  variable  overhead  costs,  and  (2) 
calculate  Meter's  general  and 
administrative  expense  by  removing  the 
adjustment  for  severance  costs.  We  have 
corrected  these  ministerial  errors  in 
Meter's  margin  calculation  for  the 
period  Mav  1, 1992,  through  April  30, 
1993. 

Based  on  the  correction  of  these 
ministerial  errors  in  oui  calculations  for 
Meter,  we  have  determined  that  the 
following  weighted-average  percentage 
margin  exists  for  the  period  May  1, 
1992.  through  April  30,  1993: 


Manufacturer/Ex- 
porter 


Meter 


Country 


Italy 


BBs 


2.62 


Based  on  these  results,  the 
Department  will  instruct  the  Customs 
Service  to  collect  cash  deposits  of 
estimated  antidumping  duties  on  all 
appropriate  entries  in  accordance  with 
the  procedures  discussed  in  the  final 
results  of  these  reviews.  These  deposit 
requirements  are  effective  for  all 
shipments  of  the  subject  merchandise 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the  date  of 
publication  of  this  notice  and  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review. 

This  notice  serves  as  a  reminder  to 
importers  of  their  responsibility  under 
19  CFR  353.26  to  file  a  certificate 
regarding  the  reimbursement  of 
antidumping  duties  prior  to  liquidation 
of  the  relevant  entries  during  the  review 
period.  Failure  to  comply  with  this 
requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  occurred 
and  the  subsequent  assessment  of 
double  antidumping  duties. 

This  amendment  of  final  results  of 
review  and  notice  are  in  accordance 
with  section  751(f)  of  the  Tariff  Act  (19 
U.S.C.  1673(d))  and  19  CFR  353.28(c). 

Dated:  June  23.  1995. 
Paul  L.  loffe. 

Deputy  Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  95-16048  Filed  6-28-95:  8:45  ami 

BILLING  COOE  SSIO-OS-P 

[C-649-501] 

Certain  Circular  Welded  Carton  Steel 
Pipes  and  Tubes  from  Thailand:  Final 
Results  of  Countervailing  Duty 
Administrative  Review 

June  21.  1995. 

AGENCY:  Import  Administration. 

International  Trade  Administration, 

Department  of  Commerce. 

ACTION:  Notice  of  final  results  of 

countervailing  duty  administrative 

review. 

SUMMARY:  On  March  28.  1995,  the 
.   Department  of  Commerce  (the 
Department)  published  the  preliminary 
results  of  its  administrative  review  of 
the  countervailing  duty  order  on  certain 
circular  welded  carbon  steel  pipes  and 
tubes  from  Thailand  (60  FR  15901).  We 
have  now  completed  this  review  and 
determine  the  total  net  subsidy  rate  to 
be  0.73  percent  qd  valorem  for  all 
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companies  for  the  period  January  1, 
1992  through  December  31,  1992.  We 
will  instruct  the  U.S.  Customs  Service  to 
assess  countervailing  duties  as  indicated 
above. 

EFFECTIVE  DATE:  June  29.  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Penelope  Naas  or  Carole  Showers. 
Office  of  Countervailing  Investigations, 
Import  Administration,  U.S.  Department 
of  Commerce,  Room  B099, 14th  Street 
and  Constitution  Avenue,  N.W., 
Washington,  DC  20230:  telephone  (202) 
482-3534  and  482-3217,  respectively. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  March  28,  1995,  the  Department 
published  in  the  Federal  Register  (60 
PR  15901)  the  preliminary  results  of  its 
administrative  review  of  the 
countervailing  duty  order  on  certain 
circular  welded  carbon  steel  pipes  and 
tubes  from  Thailand  (50  PR  32751; 
August  14.  1985).  The  Department  is 
conducting  this  administrative  review 
in  accordance  with  section  751(a)  of  the 
Tariff  Act  of  1930,  as  amended  (the  Act). 
Unless  otherwise  indicated,  all  citations 
to  the  statute  and  to  the  Department's 
regulations  are  in  reference  to  the 
provisions  as  they  existed  on  December 
31,  1994. 

We  invited  interested  parties  to 
comment  on  the  preliminary  results.  On 
April  27,  1995,  a  case  brief  was 
submitted  by  the  domestic  interested 
parties.  On  May  4.  1995,  a  rebuttal  brief 
was  submitted  by  the  Royal  Thai 
Government.  The  review  period  is 
January  1,  1992  through  December  31, 
1992.  This  review  involves  one 
company,  Saha  Thai  Pipe  and  Tube,  and 
the  following  programs: 

1.  Export  Packing  Credits 

2.  Tax  Certificates  for  Exporters 

3.  Tax  and  Duty  Exemptions  Under 
Section  28  of  the  Investment 
Promotion  Act 

4.  Repurchase  of  Industrial  Bills 

5.  Export  Processing  Zones 

6.  International  Trade  Promotion  Fund/ 
Export  Promotion  Fund 

7.  Electricity  Discounts  for  Exporters 

8.  Reduced  Business  Taxes  for 
Producers  of  Intermediate  Goods  for 
Export  Industries 

9.  Additional  Incentives  under  the  IPA 
We  have  now  completed  this  review 

in  accordance  with  section  75 1  of  the 
Act.  We  have  made  no  calculation 
changes  since  the  preliminary 
determination.  Therefore,  we  determine 
that  the  net  subsidy  for  these  final 
results  is  the  same  as  in  the  preliminary 
determination  (60  FR  15091):  0.73 
percent  ad  valorem  for  all  exporters  and 


producers  of  pipe  and  tube  from 
Thailand. 

Scope  of  Review 

Imports  covered  in  this  review  are 
shipments  of  circular  welded  carbon 
steel  pipes  and  tubes  (pipes  and  tubes) 
with  an  outside  diameter  of  0.375  inch 
or  more  but  not  over  16  inches,  of  any 
wall  thickness.  These  products, 
commonly  referred  to  in  the  industry  as 
standard  pipe  or  structural  tubing,  are 
produced  to  various  ASTM 
specifications,  most  notably  A-120,  A- 
53  and  A-135.  During  the  review 
period,  this  merchandise  was  classified 
under  item  numbers  7306.30.10  and 
7306.30.50  of  the  HTS.  The  HTS 
numbers  are  provided  for  convenience 
and  Customs  purposes.  The  written 
description  remains  dispositive. 

Analysis  of  Comments 

Comment  1 

Petitioners  challenge  the 
Department's  decision  to  publish  a 
country-wide  countervailing  duty  rate. 
They  argue  that  the  statute,  legislative 
history  and  court  precedent  give  the 
Department  ample  authority  to  calculate 
a  company-specific  rate  and  a  separate 
"all  others"  rate  in  the  final  results  of 
this  review.  In  this  case,  petitioners 
argue  that  the  Department  does  not  have 
a  representative  sample,  since  other 
producers  are  known  to  export  the 
subject  merchandise  to  the  United 
States.  Petitioners  state  that  section 
355.22(d)  does  not  control  the  results  in 
this  review,  as  the  country-wide  rate 
must  bear  some  relation  to  the  average 
rate  for  all  producers  in  the  country. 
Thus,  the  Department  should  issue  a 
company-specific  rate  to  Saha  Thai  and 
an  all-others  rate  to  the  remaining 
companies. 

Respondents  state  that  section 
355.22(d)  requires  the  publication  of  a 
single,  country-wide  rate  in  this  review. 
Respondents  point  to  the  regulations, 
which  state  that  only  if  there  is  a 
significant  differential  between 
producers  or  exporters  during  the 
period  under  review  would  the 
Department  issue  individual  rates.  They 
claim  that  petitioners'  argument,  which 
would  require  the  Department  to  use  the 
preliminary  results  of  the  1988  review 
as  the  basis  for  an  "all  other  "  rate,  is 
not  allowed  by  the  statute  or  the 
regulations  because  these  results  are 
outside  the  period  under  review. 

DOC  Position 

We  agree  with  respondents.  At 
verification,  we  verified  that  Saha  Theii 
was  the  only  company  that  exported  the 
subject  merchandise  during  the  period 


of  review  (see  Verification  of  the 
Government  of  Thailand  and  Saha  Thai, 
dated  May  26,  1994).  Thus,  based  on 
355.22(c)(7)(ii),  we  calculated  a  country- 
wide rate.  The  fact  that  a  producer  did 
not  export  during  the  POR,  but  now 
exports,  will  be  addressed  in  a 
subsequent  administrative  review  if  one 
is  requested,  and  the  appropriate  rate 
then  will  be  determined. 

Results  of  Review 

As  a  result  of  our  review,  we 
determine  the  net  subsidy  for  the  period 
of  January  1.  1992,  through  December 
31.  1992.  to  be  0.73  percent  ad  valorem 
for  all  exporters  and  producers  of  pipe 
and  tube  from  Thailand. 

Therefore,  the  Department  intends  to 
instruct  the  Customs  Service  to  assess 
countervailing  duties  of  0.73  percent  ad 
valorem  on  the  f.o.b.  invoice  price  on  all 
shipments  of  this  merchandise  from 
Thailand  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
January  1 ,  1992,  and  on  or  before 
December  31,  1992. 

Further,  the  Department  intends  to 
instruct  the  Customs  Service  to  collect 
cash  deposits  of  0.73  percent  ad 
valorem  on  the  f.o.b.  invoice  price  on  all 
shipments  of  this  merchandise  entered, 
or  withdrawn  from  the  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  the  final  results  of  this 
administrative  review.  This  deposit 
instruction  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

The  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(1))  and  19 
CFR  355.22. 

Dated:  June  21,  1995. 
Susan  G.  Esserman 

Assistant  Secretary  for  Import 
A  dm  inis  tra  tion. 

(FR  Doc.  95-16049  Filed  6-28-95;  8:45  am] 

BILUNQ  CODE  3610-OS-P 


Intent  to  Revoke  Countervailing  Duty 
Order 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  intent  to  revoke 
countervailing  duty  order. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  notifying  the  public 
of  its  intent  to  revoke  the  countervailing 
duty  order  listed  below.  Domestic 
interested  parties  who  object  ic 
revocation  of  this  order  must  submit 
their  comments  in  writing  not  later  than 
the  last  day  of  July  1995. 
EFFECTIVE  DATE:  June  29,  1995. 
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FOR  FURTHER  INFORMATION  CONTACT: 
Brian  Albright  or  Cameron  Cardozo, 
Office  of  Countervailing  Compliance, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  N.W.. 
Washington,  D.C.  20230;  telephone: 
(202)  482-2786. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  Department  may  revoke  a 
countervaiUng  duty  order  if  the 
Secretary  of  Commerce  concludes  that  it 
is  no  longer  of  interest  to  interested 
parties.  Accordingly,  as  required  by  the 
Department's  regulations  (at  19  CFR 
355.25(d)(4)),  we  are  notifying  the 
public  of  our  intent  to  revoke  the 
countervailing  duty  order  listed  below, 
for  which  the  Department  has  not 
received  a  request  to  conduct  an 
administrative  review  for  the  most 
recent  four  consecutive  annual 
anniversary  months. 

In  accordance  with  section 
355.25(d)(4)(iii)  of  the  Department's 
regulations,  if  no  domestic  interested 
party  (as  defined  in  sections  355.2(i)(3), 
(i)(4),  (i)(5),  and  (i)(6)  of  the  regulations) 
objects  to  the  Department's  intent  to 
revoke  this  order  pursuant  to  this 
notice,  and  no  interested  party  (as 
defined  in  section  355.2(i)  of  the 
regulations)  requests  an  administrative 
review  in  accordance  with  the 
Department's  notice  of  opportunity  to 
request  administrative  review,  we  shall 
conclude  that  the  countervailing  duty 
order  is  no  longer  of  interest  to 
interested  parties  and  proceed  with  the 
revocation.  However,  if  an  interested 
party  does  request  an  administrative 
review  in  accordance  with  the 
Department's  notice  of  opportunity  to 
request  administrative  review,  or  a 
domestic  interested  party  does  object  to 
the  Department's  intent  to  revoke 
pursuant  to  this  notice,  the  Department 
will  not  revoke  the  order. 

Countervailing  Duty  Orders 

EC:  Sugar  (C^08-046)— 07/31/78,  43 
FR  33237 

Opportunity  to  Object 

Not  later  than  the  last  day  of  July 
1995.  domestic  interested  parties  may 
object  to  the  Department's  intent  to 
revoke  this  countervailing  duty  order. 
Any  submission  objecting  to  the 
revocation  must  contain  the  name  and 
case  number  of  the  order  and  a 
statement  that  explains  how  the 
objecting  party  qualifies  as  a  domestic 
interested  party  under  sections 
355.2(i)(3),  (i)(4),  (i)(5),  or  (i)(6)  of  the 
Department's  regulations. 


Seven  copies  of  any  such  objections 
should  be  submitted  to  the  Assistant 
Secretary  for  Import  Administration, 
International  Trade  Administration, 
Room  B-099,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Ave.,  N.W.,  Washington.  D.C.  20230. 

This  notice  is  in  accordance  with  19 
CFR  355.25(d)(4)(i). 

Dated:  June  19,  1995. 
loseph  A.  Spetrini, 

Deputy  Assistant  Secretary  for  Compliance. 
(FR  Doc.  95-16047  Filed  6-28-95:  8:45  ami 
BILLING  CODE  3510-OS-P 


DEPARTMENT  OF  DEFENSE 

Corps  of  Engineers 

Notice  of  Availability  of  Surplus  Land 
and  Buildings  in  Accordance  with 
Public  Law  103-421  Located  in 
Hamilton  Aony  Airfield,  Novate, 
California 

AGENCY:  Corps  of  Engineers,  DOD. 
ACTION:  Public  notice  of  availability. 

summary:  The  U.S.  Army  Corps  of 
Engineers,  Sacramento  District,  on 
behalf  of  the  Department  of  the  Army 
announces  the  availability  of  surplus 
land  and  buildings  to  the  homeless  in 
accordance  with  Public  Law  103-421 
located  at  Hamilton  Army  Airfield. 
Novato,  CaUfornia.  The  area  available 
consists  of  approximately  667  acres  of 
land  and  23  storage  type  buildings.  A 
former  airfield  which  lies  below  sea 
level  has  potential  flooding  and  access 
problems  once  Department  of  Defense 
vacates  the  base  and  the  levees/pumps 
are  inoperable.  The  buildings  are  all  in 
various  stages  of  disrepair  and  contain 
the  presence  of  asbestos.  Any  homeless 
organization  interested  in  acquiring 
land  and/or  buildings  should  contact 
Ms.  Margit  Allen,  representing  the 
Hamilton  Reuse  Planning  Authority, 
14725  Alton  Parkway,  P.O.  Box  57057, 
Irvine,  CA  92619-7057.  The  opportunity 
to  apply  under  the  provisions  of  this 
notice  will  terminate  on  September  15, 
1995. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Margit  Allen  at  the  above  address. 
Gregory  0.  Showalter, 
Army  Federal  Register  Liaison  Officer. 
(FR  Doc.  95-15915  Filed  6-28-95;  8:45  am] 

BILLING  CODE  371&-GH-M 


SUMMARY:  In  accordance  with  10(a)(2)  of 
the  Federal  Advisory  Committee  Act. 
Public  Law  (92-463)  announcement  is 
made  of  the  next  meeting  of  the  Inland 
Waterways  Users  Board.  The  meeting 
will  be  held  on  July  26. 1995  at  the  Red 
Lion  Inn  at  the  Quay,  100  Columbia 
Street,  Vancouver.  Washington  98660 
(Tel.  206-694-8341).  Registration  will 
begin  at  8:30  AM  and  the  meeting  is 
scheduled  to  adjourn  at  4:30  PM.  The 
meeting  is  open  to  the  public.  Any 
interested  person  may  attend,  appear 
before,  or  file  statements  with  the 
committee  at  the  time  and  in  the 
manner  permitted  by  the  committee. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Norman  T.  Edwards,  Headquarters. 
U.S.  Army  Corps  of  Engineers,  CECW- 
PD.  Washington,  DC  20314-1000. 
SUPPLEMENTARY  INFORMATION:  Review 
and  approval  of  the  1995  Armual  Report 
of  the  Inland  Waterways  Users  Board  is 
a  scheduled  agenda  item. 
Gregory  D.  Showalter, 
Army  Federal  Register  Liaison  Officer. 
[FR  Doc.  95-15914  Filed  6-28-95:  8:45  ami 

BILUNG  CODE  3719-92-M 


Department  of  the  Navy 

Community  Redevelopment  Authority 
and  Available  Surplus  Buildings  and 
Land  at  Military  Installations 
Designated  for  Closure:  Naval  Station, 
Philadelphia,  PA 

agency:  Department  of  the  Navy,  DOD. 
action:  Notice. 


Inland  Waterways  Users  Board 

agency:  Corps  of  Engineers,  DOD. 
ACTION:  Notice  of  Open  Meeting. 


SUMMARY:  This  Notice  provides 
information  regarding:  (a)  the 
redevelopment  authority  established  to 
plan  the  reuse  of  the  Naval  Station, 
Philadelphia,  PA;  (b)  the  surplus 
property  that  is  located  at  that  base 
closure  site;  and  (c)  the  timely  election 
by  the  redevelopment  authority  to 
proceed  under  the  Base  Closure 
Community  Redevelopment  and 
Homeless  Assistance  Act  of  1994.  Public 
Law  103-421  ("the  Act").  This  surplus 
designation  applies  only  to  the  Naval 
Station  property  and  does  not  pertain  to 
the  Naval  Shipyard,  Philadelphia,  PA. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
J.  Kane,  Director,  Real  Estate  Operations 
Division,  Naval  Facilities  Engineering 
Command,  200  Stovall  Street, 
Alexandria,  VA  22332-2300,  telephone 
(703)  325-0474,  or  Marian  E. 
DiGiamarino,  Special  Assistant  for  Real 
Estate,  Base  Closure  Team,  Northern 
Division,  Naval  Facilities  Engineering 
Command,  10  hidustrial  Highway,  Mail 
Stop  #82,  Lester,  PA  19113-2090, 
telephone  (610)  595-0762.  For  detailed 
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information  regarding  particular 
properties  identified  in  this  Notice  (i.e.. 
acreage,  floor  plans,  sanitarj-  facilities, 
exact  street  address,  etc.),  contact 
Lieutenant  Todd  Hendricks,  Staff  Civil 
Engineer,  Naval  Station,  Philadelphia, 
PA  19112,  telephone  (215)  897-5214/ 
5217. 

SUPPLEMENTARY  INFORMATION:  In  1991, 
the  Naval  Station,  Philadelphia,  PA,  was 
designated  for  closure  pursuant  to  the 
Defense  Base  Closure  and  Realignment 
Act  of  1990.  Public  Law  101-510,  as 
amended.  By  this  Notice,  the  land  and 
facilities  described  below  are  declared 
surplus  to  the  needs  of  the  Federal 
government  and  available  for  use  by:  (a) 
State  and  local  governments  and  other 
interested  parties  pursuant  to  various 
statutes  which  authorize  conveyance  of 
surplus  properties,  and  (b)  homeless 
providers  pursuant  to  the  Act. 

Election  to  Proceed  Under  New 
Statutory  Procedures 

The  Act  was  signed  into  law  on 
October  25,  1994.  Section  2  of  the  Act 
gives  the  redevelopment  authority  at 
base  closure  sites  the  option  of 
following  new  procedures  regarding  the 
manner  in  which  the  redevelopment 
plan  for  the  base  is  prepared  and 
approved,  and  how  requests  are  to  be 
made  by  State  and  local  governments 
and  other  interested  parties,  including 
homeless  assistance  providers,  for 
future  use  of  the  property.  On  November 
29,  1994,  the  Mayor  of  the  City  of 
Philadelphia  submitted  a  timely  request 
to  be  covered  by  the  provisions  of  the 
Act.  This  Notice  fulfills  the  requirement 
of  Section  2(e)(3)  of  the  Act  that 
information  describing  the 
redevelopment  authority  be  published 
in  the  Federal  Register. 

Also,  pursuant  Section  2905(b)(7)(b) 
of  the  Defense  Base  Closure  and 
Realignment  Act  of  1990.  as  amended 
by  the  Act,  the  following  information 
regarding  the  redevelopment  authority 
for  and  surplus  property  at  the  Naval 
Station,  Philadelphia,  PA,  is  pubUshed: 

Redevelopment  Authority 

The  redevelopment  authority  for 
Naval  Station.  Philadelphia,  PA,  for 
purposes  of  implementing  the 
provisions  of  the  Defense  Base  Closure 
and  Realignment  Act  of  1990,  as 
amended,  is  the  City  of  Philadelphia, 
acting  by  and  through  Mayor  Edward  G. 
Rendell.  For  further  information  contact 
Ms.  Terry  Gillen,  Deputy  Commerce 
Director  and  Director,  Office  of  Defense 
Conversion,  City  of  Philadelphia,  1600 
Arch  St.,  19th  Floor,  Philadelphia,  PA 
19103,  telephone  (215)  686-3643  and 
facsimile  (215)  686-6304. 


Surplus  Property  Descriptions 

The  following  is  a  listing  of  the  lariJ 
and  facilities  at  Naval  Station, 
Philadelphia,  PA,  that  are  declared 
surplus  to  the  needs  of  the  federal 
government. 

Land 

Approximately  825  acres  of  improved 
and  unimproved  fee  simple  land 
including  land  under  vvater  and  filleu 
lemd  at  the  U.S.  Naval  Station,  in  the 
City  of  Philadelphia,  Philadelphia 
County,  PA. 

Buildings 

The  following  is  a  summary  of  the 
facilities  and  other  improvements 
located  on  the  above  described  land 
which  will  also  be  available  when  the 
station  closes  on  January  31,  1996, 
unless  otherwise  indicated.  Property 
numbers  are  available  on  request. 

— Administrative/office  facilities  (12 
structures).  Comments:  Approx.  ■ 
353,644  square  feet. 

— Administrative  storage  facilities  (10 
structures).  Comments:  Approx. 
25,256  square  feet. 

— Aircraft  systems  facilities  (8 
structures).  Comments:  Approx. 
663.445  square  feet. 

— Armory  (2  structures).  Comments: 
Approx.  3,500  square  feet. 

— Bachelor  quarters  housing  for  2,640 
personnel  (18  structures).  Comments: 
Approx.  532,641  square  feet. 

— Communication  centers  (2  structures). 
Comments:  Approx.  14,985  square 
feet. 

— Community  facilities  (54  structures). 
Comments:  Approx.  499,957  square 
feet.  Police  station,  child  development 
center,  clubs,  chapel,  temporary 
lodging  facilities,  bowling  alley,  gyms, 
theater,  service  station,  exchange 
facilities,  commissary,  package  store, 
brig,  hobby  shops,  youth  and  family 
service  facilities,  indoor  and  outdoor 
swimming  pools,  etc. 

—Dining  facility  (1  structure). 

Comments:  Approx.  22,375  square 
feet. 

— Family  housing  with  detached  garage 
or  carport  (48  structures).  Comments: 
Approx.  60,543  square  feet. 

— Family  housing;  single  and  multi- 
family  units  for  545  families  (129 
structures).  Comments:  Approx. 
1,073,560  square  feet. 

— Family  housing  (off-site  component); 
muhi-family  units  for  382  families  (48 
structures).  Comments:  Approx. 
459.128  square  feet. 

— General  storage  facilities  (11 
structures).  Comments:  Approx. 
181,635  square  feet. 


— Helicopter  land  pad  (1  structure). 

Comments:  Approx.  1,1 11  square 

yards 
— High  explosive  storage  facility  (1 

structure).  Comments:  Approx.  175 

square  feet. 
— Laundry  facilities  (3  structures) 

Comments:  Approx.  6,820  square  feet. 
— Medical  facilities  (2  stiuctures). 

Comments:  Approx.  28,786  square 

feet. 
— Medical  laboratory  (1  structure). 

Comments:  Approx.  646  square  leef. 
— Medical  storage  facilities  (2 

structures).  Comments:  Approx. 

55,777  square  feet. 
— Miscellaneous  facilities  (numerous 

structures).  Comments:  Measuring 

systems  vary.  Flag  poles,  seaplane 

ramp,  ferry  slip,  bulkheads,  damage 

control  (firefighting)  trainer, 

incinerator,  hazardous  waste  handling 

facilities,  fencing,  etc. 
— Paved  areas.  Comments:  Measuring 

systems  vary.  Parking  area,  roads  and 

sidewalks. 
— Pistol  range  (1  structure).  Comments: 

Approx.  9,000  square  feet. 
— Playing  courts  (10  structures). 

Comments:  Various  dimensions; 

tennis  courts. 
— Playing  fields  (18  structures). 

Comments:  Various  dimensions. 

Baseball,  softball  and  football  fields. 
— Printing  plant  (1  structure). 

Comments:  Approx.  616  square  feet. 
— Public  works  shop  and  maintenance 

storage  facilities  (6  structures). 

Comments:  Approx.  29,390  square 

feet. 
— Science  and  marine  laboratory  (2 

structures).  Comments:  Approx. 

72,600  square  feet. 
— Small  arms  storage  facilities  (3 

structures).  Comments:  Approx.  189 

square  feet. 
— Potable  water  storage  tanks  (2 

structures).  Comments:  Approx.  2.4 

million  gallons. 
— Target  house  storage  facility  (1 

structure).  Comments:  Approx.  175 

square  feet. 
— Training  facilities  (10  structures). 

Comments:  Approx.  73,788  square 

feet. 
— Utilities.  Comments:  Measuring 

systems  vary.  Telephone,  electrical, 

sanitary  sewer,  storm  sewer,  potable 

and  non-potable  water,  steam,  and 

railroads. 

Expressions  of  Interest 

Pursuant  to  Section  2905(b)(7)(c)  of 
the  Defense  Base  Closure  and 
Realignment  Act  of  1990,  State  and  local 
governments,  representatives  of  the 
homeless,  and  other  interested  parties 
located  in  the  vicinity  of  the  Naval 
Station,  Philadelphia,  may  submit  to  the 
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redevelopment  authority  (City  of 
Philadelphia)  a  notice  of  interest  in  the 
above  described  surplus  property,  or 
any  portion  thereof.  A  notice  of  interest 
shall  describe  the  need  of  the 
government,  representative,  or  party 
concerned  for  the  desired  surplus 
property.  Pursuant  to  Section 
2905(b)(7)(C)  and  (D),  the 
redevelopment  authority  shall  assist 
interested  parties  in  evaluating  the 
surplus  property  for  the  intended  use 
and  publish  in  a  newspaper  of  general 
circulation  in  the  City  of  Philadelphia, 
PA,  the  date  by  which  expressions  of 
interest  must  be  submitted.  Under 
Section  2(e)(6)  of  the  Act,  the  deadline 
for  submissions  of  expressions  of 
interest  may  not  be  less  than  one  (1) 
month  nor  more  than  six  (6)  months 
from  the  date  the  Mayor  of  Philadelphia 
elected  to  proceed  under  the  Act,  i.e., 
November  29,  1994. 

Dated:  )une  19, 1995. 
M.  D.  Schetzsle, 

LT.  JACC,  USNR.  Alternate  Federal  Register 

Liaison  Officer. 

IFR  Doc.  95-15916  Filed  6-28-95;  8:45  am) 

BILLING  CODE  3810-FF-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER94-389-003,  et  al.] 

Tenaska  Power  Services  Co.,  et  a!.; 
Electric  Rate  and  Corporate  Regulation 

Filings 

June  22, 1995. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Tenaska  Power  Company 

(Docket  No.  ER94-389-O03] 

Take  notice  that  on  May  31, 1995. 
Tenaska  Power  Services  Company 
(Tenaska)  tendered  for  filing  certain 
information  as  required  by  the 
Commission's  letter  order  dated  May  26, 
1994  in  Docket  No.  ER94-389-000. 
Copies  of  Tenaska's  informational  filing 
are  on  file  with  the  Commission  and  are 
available  for  public  inspection. 

2.  Green  Mountain  Power  Corporation 

(Docket  No.  ER95-978-^)00| 

Take  notice  that  on  June  6,  1995. 
Green  Mountain  Power  Corporation 
(GMP)  tendered  for  filing  a  revised 
definition  of  "Additional  Charges" 
contained  in  its  FERC  Electric  Tariff. 
Original  Volume  No.  2  ("Opportunity 
Transactions  Tariff)  which  clarifies  the 
circumstances  under  which  GMP  may 
recover  one  mill  per  kilowatt-hour  to 


compensate  for  difficult-to-quantify 
costs  associated  with  sales  pursuant  to 
that  tariff.  GMP  has  requested  waiver  of 
the  Commission's  Regulations  to  the 
extent  necessary  to  permit  the  change  to 
become  effective  as  of  May  1.  1995. 

Comment  date:  July  6.  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Northeast  Utilities  Service  Company 

[Docket  No.  ER95-979-000  Company) 

Take  notice  that  on  May  23, 1995, 
Northeast  Utilities  Service  Company 
(NUSCO)  tendered  for  filing  on  behalf  of 
The  Connecticut  Light  and  Power 
Company,  Western  Massachusetts 
Electric  Company,  Holyoke  Water 
Power  Company,  and  Holyoke  Power 
and  Electric  Company  an  amendment  to 
a  filing  for  sales  of  system  power  to  City 
of  Westfield,  Gas  and  Electric  Light 
Department.  NUSCO  renews  its  request 
that  the  change  in  rate  schedule  become 
effective  on  May  1, 1995  and  that  such 
rate  schedule  change  supersede  FERC 
Rate  Schedule  No.  HP&E  26  at  that  time. 

Comment  date:  July  6, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Hadson  Electric,  Inc. 

[Docket  No.  ER95-1186-O00] 
Take  notice  that  on  June  8.  1995, 

Hadson  Electric,  Inc.  tendered  for  filing 

a  Notice  of  Cancellation  FERC  Rate 

Schedule  No.  1. 
Comment  date:  July  6, 1995,  in 

accordance  with  Standard  Paragraph  E 

at  the  end  of  this  notice. 

5.  Puget  Sound  Power  &  Light  Company 

[Docket  No.  ER95-1188-000  Compeny) 
Take  notice  that  on  June  5,  1995, 
Puget  Soimd  Power  &  Light  Company 
tendered  for  filing  certain  information 
related  to  Puget's  Residential  Purchase 
and  Sale  Agreement  writh  the  Bonneville 
Power  Administration  under  the  Pacific 
Northwest  Electric  Power  Plaiming  and 
Conservation  Act. 

Comment  date:  July  6, 1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  The  Cleveland  Electric  Illimiinating 
Company,  Duquesne  Light  Company, 
Ohio  Edison  Company,  Pennsylvania 
Power  Company  and  Toledo  Edison 
Company 

[Docket  No.  ER95-1 194-000) 

Take  notice  that  on  June  9.  1995,  The 
Cleveland  Electric  Illuminating 
Company,  Duquesne  Light  Company, 
Ohio  Edison  Company,  Pennsylvania 
Power  Company  and  Toledo  Edison 
Company,  tendered  for  filing  proposed 
changes  in  their  FERC  Electric  Ser\'ice 


Rate  Schedule  Nos.  26,  24, 160,  43  and 
45,  respectively. 

The  proposed  changes  amend  the 
utilities'  CAPCO  Basic  Operating 
Agreement  (Agreement)  to  permit  any 
two  parties  to  the  Agreement  to  provide 
capacity  and  associated  energy  in 
connection  with  scheduled  maintenance 
on  a  willing  supplier/wfilling  receiver 
basis. 

Copies  of  the  filing  were  served  upon 
the  Public  Utilities  Commission  of  Ohio 
and  the  Pennsylvania  Public  Utility 
Commission. 

Comment  date:  July  6, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Consolidated  Edison  Company  of 
New  York,  Inc. 

[Docket  No.  ER95-1195-0001 

Take  notice  that  on  June  9, 1995, 
Consolidated  Edison  Company  of  New 
York,  Inc.  (Con  Edison)  tendered  for 
filing  an  agreement  to  provide 
interruptible  transmission  service  for 
New  England  Power  Company  (NEP). 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon 
NEP. 

Comment  date:  July  6, 1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Florida  Power  &  Light  Company 

(Docket  No.  ER95-1 196-000) 

Take  notice  that  on  June  9,  1995. 
Florida  Power  &  Light  Company  (FPL), 
tendered  for  filing  a  Notice  of 
Cancellation  of  FPL's  Service 
Agreement  for  the  Supply  of  Wholesale 
Electric  Power  Service  to  Municipalities 
and  Rural  Electric  Cooperatives  with  the 
City  of  Homestead,  Florida. 

Comment  date:  July  6,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Washington  Water  Power  Company 

[Docket  No.  ER95-1 197-000) 

Take  notice  that  on  June  12,  1995, 
Washington  Water  Power  Company 
(WWP),  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
pursuant  to  18  CFR  35.13,  a  signed 
service  agreement  under  FERC  Electric 
Tariff  Volume  No.  4  with  Mock 
Resources,  Inc.,  dba  Wickland  Power 
Services.  WWP  requests  waiver  of  the 
prior  notice  requirement  and  requests 
an  effective  date  of  July  1,  1995. 

Comment  date:  July  6,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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10.  Commonwealth  Electric  Company 
and  Cambridge  Electric  Light  Company 

IDocket  No.  ER95-1 198-000) 

Take  notice  that  on  June  12. 1995, 
Commonwealth  Electric  Company 
(Commonwealth)  on  behalf  of  itself  and 
Cambridge  Electric  Light  Company 
(Cambridge),  collectively  referred  to  as 
the  Companies,  tendered  for  filing  with 
the  Federal  Energy  Regulatory 
Commission  executed  Service 
Agreements  between  the  Companies  and 
the  following  Customers: 

Burlington  Electric  Department  (Burlington) 
Enron  Power  Marketing.  Inc.  (Enron) 
InterCoast  Power  Marketing  Company 

(InterCoast) 
Village  of  Northfield,  Vermont  Electric 

Department  (Nortlifield) 

These  Service  Agreements  specify 
that  the  Customers  have  signed  on  to 
and  have  agreed  to  the  terms  and 
conditions  of  the  Companies'  Power 
Sales  and  Exchanges  Tariffs  designated 
as  Commonwealth's  Power  Sales  and 
Exchanges  Tariff  (FERC  Electric  Tariff 
Original  Volume  No.  3)  and  Cambridge's 
Power  Sales  and  Exchanges  Tariff  (FERC 
Electric  Tariff  Original  Volume  No.  5). 
These  Tariffs,  approved  by  FERC  on 
April  13,  1995,  and  which  have  an 
effective  date  of  March  20,  1995,  will 
allow  the  Companies  and  the  Customers 
to  enter  into  separately  scheduled 
transactions  under  which  the 
Companies  will  sell  to  the  Customers 
capacity  and/ or  energy  as  the  parties 
may  mutually  agree. 

■fhe  Companies  request  an  effective 
date  as  specified  on  each  Service 
Agreement. 

Comment  date:  July  6,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Wisconsin  Power  and  Light 
Company 

(Docket  No.  ER95-1 199-000] 

Take  notice  that  on  June  12, 1995, 
Wisconsin  Power  and  Light  Company 
(WP&L),  tendered  for  filing  a  signed 
Service  Agreement  imder  WP&L's  Bulk 
Power  Tariff  between  itself  and  Upper 
Peninsula  Power  Company.  WP&L 
respectfully  requests  a  waiver  of  the 
Commission's  notice  requirements,  and 
an  effective  date  of  June  1,  1995. 

Comment  date:  July  6, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Indianapolis  Power  &  Light 
Company 

IDocket  No.  ER95-1 200-000) 

Take  notice  that  on  June  12,  1995, 
Indianapolis  Power  &  Light  Company 
(IPL),  tendered  for  filing  proposed 
changes  in  its  FERC  Rate  Schedule  No. 


21.  The  rate  schedule  supplement 
consists  of  Amendment  No.  5,  dated 
July  9,  1995  to  the  Agreement  dated 
Octol)er  9,  1986  (1986  Agreement), 
which  sets  forth  the  rates,  charges,  terms 
and  conditions  for  wholesale  electric 
service  to  Wabash  Valley  Power 
Association,  Inc.  (Wabash  Valley). 
Amendment  No.  5  extends  the  1986 
Agreement  for  a  successive  term  of  six 
(6)  months  and  changes  contract 
language  to  allow  recovery  of  stranded 
costs  upon  termination  of  service. 

The  only  customer  affected  by  this 
fiUng  is  Wabash  Valley,  which  has 
executed  said  Amendment  No.  5  and 
has  conciured  in  this  filing. 

Copies  of  this  filing  were  sent  to 
Wabash  Valley  and  to  the  Indiana 
Utility  Regulatory  Commission. 

Comment  date:  July  6,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Consolidated  Edison  Company  of 
New  York,  Inc. 

IDocket  No.  ER95-1 201-000) 

Take  notice  that  on  June  12,  1995, 
Consohdated  Edison  Company  of  New 
York,  Inc.  (Con  Edison)  tendered  for 
filing  an  agreement  with  Associated 
Power  Services,  Inc.  (APSI)  to  provide 
for  the  sale  of  energy  and  capacity.  For 
energy  sold  by  Con  Edison  the  ceiling 
rate  is  100  percent  of  the  incremental 
energy  cost  plus  up  to  10  percent  of  the 
SIC  (where  such  10  percent  is  limited  to 
1  mill  per  Kwhr  when  the  SIC  in  the 
hour  reflects  a  purchased  power 
resource).  The  ceiling  rate  for  capacity 
sold  by  Con  Edison  is  $7.70  per 
megawatt  hour.  All  energy  and  capacity 
sold  by  APSI  will  be  at  market-based 
rates. 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon 
APSI. 

Comment  date:  July  6, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Panada-Brandywine,  L.P. 

(Docket  No.  QF94-31-003J 

On  June  20,  1995,  Panada- 
Brandywine,  L.P.  of  4100  Spring  Valley 
Road,  Suite  1001,  Dallas,  Texas  75244, 
submitted  for  filing  an  application  for 
recertification  of  a  facility  as  a 
qualifying  cogeneration  facility 
pursuant  to  Section  292.207(b)  of  the 
Commission's  Regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

According  to  the  applicant,  the 
topping-cycle  cogeneration  facility,  to 
be  located  1.5  miles  south  of 
Brandywine,  Maryland,  was  previously 
certified  as  a  qualifying  cogeneration 


facility.  Panada-Brandywine,  LP.,  67 
FERC  1 62,162  (1994).  The  instant 
request  for  recertification  is  due  to 
changes  in  the  ownership  structure  of 
the  facility. 

Comment  date:  On  or  before  July  31 , 
1995,  in  accordance  with  Standard 
Paragraph  E  at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E.. 
Washington,  D.C.  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 
(FR  Doc.  95-15934  Filed  6-28-95;  8:45  ami 

BILUNQ  COOC  6717-01-P 


Notice  of  Environmental  Compliance 
and  Applicant  Environmental  Report 
Preparation  Training  Courses 

)une  23.  1995. 

The  Office  of  Pipeline  Regulation 
(OPR)  staff  is  conducting  two  sessions  of 
its  environmental  compliance  training 
course  and  a  new  course  on  what  we 
expect  to  see  in  the  applicant-prepared 
enviroiunental  report. 

These  courses  are  a  result  of  the 
positive  response  to  our  outreach 
training  courses  held  from  1992  through 
1995.  We  encourage  interested 
organizations  and  the  public  to  take 
advantage  of  the  courses  to  gain  an 
understanding  of  the  requirements  and 
objectives  of  the  Commission  in 
ensuring  compliance  with  all 
environmental  certificate  conditions 
and  meeting  its  responsibiUties  under 
the  National  Environmental  Policy  Act 
and  other  laws  and  regulations. 

Environmental  Report  Preparation 
Course 

The  environmental  report  preparation 
course  will  include  a  manual  covering 
the  following  topics: 
A.  What  types  of  projects  require 
environmental  filings. 


1.  Natural  Gas  Act  section  7 

2.  Natural  Gas  Policy  Act  filings 

3.  Section  2.55  replacements 

B.  What  filings  are  required  of  each  type 

of  filing. 

C.  What  to  include  in  each  filing. 

D.  Potential  time  saving  procedures 

1.  Applicant-prepared  DEA 

2.  Third-party  EA  or  EIS 

The  staff  intends  the  manual  to  be  a 
cooklx)ok  for  preparing  environmental 


filings.  Because  time  is  limited  and  the 
material  required  for  the  other  types  of 
fiUngs  is  not  as  extensive  and  is  listed 
in  the  regulations,  the  actual 
presentation  at  the  session  will  be 
limited  to  Natural  Gas  Act  filings  under 
section  7.  However,  the  manual  will 
cover  the  other  types  of  filings  as  well. 
If  you  have  specific  questions  related 
to  the  subject  matter  of  this  course,  or 
if  you  would  like  the  course  to  address 


a  particular  item,  please  call  Mr.  John 
Leiss  at  (202)  208-1106. 

The  one-day  environmental  report 
preparation  course  will  be  held  on  the 
dates  and  at  the  locations  shown  below. 
Attendees  must  call  the  numbers  listed 
for  the  hotels  by  the  listed  reservation 
dates  and  identify  themselves  as  FERC 
seminar  attendees  to  receive  the 
discounted  group  rate. 


Session'                   August  29  September  19 

Location-                  University  Park  Hotel  &  Suites,  480  Wakara  Way,  SaU  Lake  The   Plaza   Hotel,   16400  J.L.   Hudson  Drive,   Southfield, 

City,  Utah  84108,  (801)  581-1000  Michigan  48075,  (810)  559-6500 

Reservations:           August  7  September  1 

Environmental  Compliance  Training  Courw^ 

The  two-day  environmental  compliance  training  course  will  include  the  following  topics: 

A.  Postcertificate  clearance  fiUngs; 

B.  Environmental  inspection  as  it  relates  to: 

1.  Right-of-way  preparation; 

2.  Temporary  erosion  control; 

3.  Cultural  resources/Paleontology; 

4.  Waterbody  crossings; 

5.  Wetland  construction; 

6.  Residential  area  construction; 

7.  Right-of-way  restoration;  and 

8.  Techniques  for  environmental  compliancev 

The  environmental  compliance  training  course  will  be  held  on  the  dates  and  at  the  locations  showm  below.  Attendees 
must  call  the  numbers  Usted  for  the  hotels  by  the  listed  reservaUon  dates  and  identify  themselves  as  FERC  seminar 
attendees  to  receive  the  discounted  group  rate. 

Session:  August  30-31  September  20-21  „     „    ,         r^        -     .ue  .j 

Location:  University  Park  Hotel  k  Suites,  480  Wakara  Way.  Salt  Lake    The   Plaza  Hotel,   16400  J.L.   Hudson  Dnve,   Southfield, 

City,  Utah  84108,  (801)  581-1000  Michigan  48075,  .(810)  559-6500 

Reservations:  August  7  September  1 


The  OPR  staff  and  Foster  Wheeler 
Environmental  Corporation,  the 
Commission's  environmental  support 
contractor  for  natural  gas  projects,  will 
conduct  the  training.  There  is  no  fee  for 
the  courses,  but  you  must  pre-register 
because  space  is  limited. 

If  you  would  Uke  to  attend  the  August 
or  September  1995  session(s)  of  .either  of 
these  courses,  please  call  the  telephone 
number  listed  below  to  obtain  a 
registration  for.'  NOTE:  IF  YOU  PLAN 
TO  ATTEND  BOTH  THE 
ENVIRONMENTAL  REPORT 
PREPARATION  SESSION  AND  THE 
SUBSEQUENT  ENVIRONMENTAL 
COMPLL\NCE  TRAINING  SESSION. 
YOU  MUST  REGISTER  SEPARATELY 
FOR  EACH.  Attendance  will  be  limited 
to  the  first  200  people  to  register  in  each 
course.  Call  or  FAX  requests  for 
registration  forms  to:  Ms.  Donna 
Connor,  Foster  Wheeler  Environmental 
Corporation,  470  Atlantic  Avenue, 


'  The  registration  forms  referenced  in  this  notice 
are  not  being  printed  in  the  Federal  Register. 
Copies  of  the  forms  were  sent  to  those  receiving  this 
notice  in  the  mail. 


Boston,  MA  02210.  Telephone:  (617) 
542-8805,  FAX:  (617)  695-1587 

You  will  receive  confirmation  of  pre- 
registration  and  additional  information 
before  the  training  course(s). 

Additional  training  will  be  offered  in 
the  future.  Please  indicate  whether  you 
would  like  these  courses  to  be  offered 
again,  or  if  you  are  interested  in  any 
other  courses  with  different  topics  or 
audiences.  Please  indicate  your 
preferences  for  location  and  time  of 
year.  Suggestions  on  format  are 
welcome. 
Lois  D.  Cashell, 
Secretary. 
(FR  Doc.  95-15933  Filed  6-28-95;  8:45  am] 

BILLING  CODE  6717-01-M 

[Docket  No.  CP94-654-001] 

Texas  Eastern  Transmission 
Corporation;  Notice  of  Availability  of 
the  Environmental  Assessment  for  the 
Proposed  Fiex-X  Riverside  Project 

June  23. 1995. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission)  has  prepared  an 


environmental  assessment  (EA)  on  the 
natural  gas  facilities  proposed  by  Texas 
Eastran  Transmission  Corporation 
(Texas  Eastern)  in  the  above-referenced 
docket. 

The  EA  was  prepared  to  satisfy  the 
reqiiirements  of  the  National 
Environmental  PoUcy  Act.  The  staff 
concludes  that  approval  of  the  proposed 
project,  with  appropriate  mitigating 
measures,  would  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment. 

The  EA  assesses  the  potential 
environmental  effects  of  the 
construction  and  operation  of  the 
proposed  facilities  including: 

•  About  2.86  miles  of  36-inch- 
diameter  pipeline  replacement  in 
Fayette  County,  Pennsylvania  between 
the  Uniontown  and  Bedford  Compressor 
Stations  (Uniontown  Replacement); 

•  About  2.38  miles  of  36-inch- 
diameter  pipeline  replacement  in 
Bedford  County,  Pennsylvania  between 
the  Bedford  and  Chambersburg 
Compressor  Stations  (Bedford 
Replacement); 

•  About  1.98  miles  of  36-inch- 
diameter  pipeUne  replacement  in  Bucks 
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County,  Pennsylvania  between  Eagle, 
Pennsylvania  and  Lambertville,  New 
Jersey  (Eagle  Replacement);  and 

•    A  new  meter  and  regulation  station 
(Doylestown  M&R  Station)  at 
Doylestown,  Bucks  Ckiunty, 
Pennsylvania. 

The  purpose  of  the  proposed  facilities 
would  be  to  provide  an  additional  firm 
transportation  capacity  of  up  to  33,210 
dekatherm  per  day  (E>th/d)  and  a  total 
delivery  capacity  at  Doylestown. 
Pennsylvania  of  50.000  Dth/d. 

The  EA  has  been  placed  in  the  public 
files  of  the  FERC  and  is  available  for 
public  inspection  at:  Federal  Energy 
Regulatory  Commission.  Public 
Reference  and  Files  Maintenance 
Branch.  941  North  Capitol  Street,  NE., 
Room  3104,  Washington.  DC  20426. 
(202) 208-1371 

Copies  of  the  EA  have  been  mailed  to 
Federal,  state  and- local  agencies,  public 
interest  groups,  interested  individuals, 
newspapers,  and  parties  to  this 
proceeding. 

A  Umited  number  of  copies  of  the  EA 
are  available  from:  Ms.  Jennifer  Goggin, 
Environmental  Project  Manager, 
Environmental  Review  and  Compliance 
Branch  II.  Office  of  Pipehne  Regulation, 
Room  7312.  825  North  Capitol  Street. 
NW..  Washington.  DC  20426.  (202)  208- 
2226 

Any  person  wishing  to  comment  on 
the  EA  may  do  so.  Written  comments 
ihust  reference  Docket  No.  CP94-654- 
001.  and  be  addressed  to:  Office  of  the 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE.,  Washington,  DC  20426 

Comments  should  be  filed  as  soon  as 
possible,  but  must  be  received  no  later 
than  July  24, 1995,  to  ensure 
consideration  prior  to  a  Commission 
decision  on  this  proposal.  A  copy  of  any 
comments  should  also  be  sent  to  Ms. 
Jennifer  Goggin,  Environmental  Project 
Manager,  at  the  above  address. 

Comments  will  be  considered  by  the 
Commission  but  will  not  serve  to  make 
the  commenter  a  party  to  the 
proceeding.  Any  person  seeking  to 
become  a  party  to  the  proceeding  must 
file  a  motion  to  intervene  piu^uant  to 
Rule  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR 
385.214). 

The  date  for  filing  timely  motions  to 
intervene  in  this  proceeding  has  passed. 
Therefore,  parties  now  seeking  to  file 
later  interventions  must  show  good 
cause,  as  required  by  section 
385.214(b)(3),  why  this  time  limitation 
should  be  waived.  Environmental  issues 
have  been  viewed  as  good  cause  for  late 
intervention.  You  do  not  need 
intervenor  status  to  have  your 
comments  considered. 


Additional  information  about  this 
project  is  available  from  Ms.  Jennifer 
Goggin,  Envirorunental  Project  Manager. 
Lois  D.  Cashell, 
Secretary. 
(PR  Doc.  95-15962  Filed  6-28-95;  8:45  am] 

BiUJNO  COOE  STIT-OI-M 

[Docket  No.  CP95-566-000,  et  al.] 

Norttiwest  Pipeline  Corp.,  et  al.; 
Natural  Gas  Certificate  Filings 

June  22.  1995. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Northwest  Pipeline  Corporation 

(Docket  No.  CP95-566-0001 

Take  notice  that  on  June  15,  1995, 
Northwest  Pipeline  Corporation 
(Northwest),  295  Chipeta  Way,  Salt  Lake 
City,  Utah  84158,  filed  in  Docket  No. 
CP95-566-000  a  request  pursuant  to 
Sections  157.205,  157.211.  and  157.216 
of  the  Commission's  Regulations  under 
the  Natural  Gas  Act  (18  CFR  157.205, 
157.211,  and  157.216)  for  authorization 
to  replace  certain  obsolete  and 
undersized  facilities  at  its  Lewiston  East 
Meter  Station  in  Nez  Perce  County, 
Idaho  in  order  to  better  accommodate  its 
existing  firm  maximum  daily  delivery 
obligations  (MDDO)  to  the  Washington 
Water  Power  Company  (Washington 
Power),  under  Northwest's  blanket 
certificate  issued  in  Docket  No.  CP82- 
433-000  pursuant  to  Section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

^Jorthwest  states  that  it  presently  has 
firm  obligations  to  deliver  up  to  a  total 
of  11,000  Dt  per  day  (at  150  psig)  under 
Rate  Schedules  TF-1  and  TF-2,  to 
Washington  Power  at  the  Lewiston  East 
delivery  point.  Northwest  further  states 
that  the  Lewist&n  East  Meter  Station  has 
a  maximimi  design  delivery  capacity  of 
approximately  7,300  Dt  per  day  (at  150 
psig).  Since  the  maximum  design 
capacity  of  the  Lewiston  East  Meter 
Station  is  less  then  Northwest's  firm 
delivery  obUgation  to  Washington 
Power,  Northwest  is  proposing  to 
upgrade  the  Lewiston  East  Meter  Station 
by  replacing  the  two  existing  undersized 
4-inch  orifice  meters  with  two  6-inch 
tiuhine  meters.  Northwest  states  that  it 
also  plans  to  install  related  auxiUary 
facilities,  including  a  new  750.000  Btu 
heater,  electronic  flow  measurement 
equipment  and  a  relocated  meter 
building.  It  is  stated  that  the  proposed 
facility  upgrade  will  increase  the 
maximxun  design  delivery  capacity  of 
the  Lewiston  East  Meter  Station  from 


7,300  Dt  per  day  to  approximately 
13,367  Dt  per  day  at  a  delivery  pressure 
of  150  psig.  However,  it  is  further 
averred  that  the  maximum  design 
deUvery  capacity  of  the  meter  station,  as 
Umited  by  the  existing  regulators,  will 
increase  from  7,300  Dt  to  12.500  Dt  per 
day  at  150  psig. 

Northwest  has  estimated  the  cost  of 
the  proposed  facility  upgrade  at  the 
Lewiston  East  Meter  Station  to  be 
approximately  $292,352  which  includes 
the  cost  of  removing  the  old  facilities. 
Northwest  avers  that  since  this 
expenditure  is  necessary  in  order  for 
Northwest  to  better  accommodate 
existing  MDDO's  at  the  Lewiston  East 
Meter  Station,  Northwest  will  not 
require  any  cost  reimbursement  from 
Washington  Power. 

Comment  date:  August  7,  1995,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

2.  Tennessee  Gas  Pipeline  Company 

(Docket  No.  CP95-572-0001 

Take  notice  that  on  June  20, 1995, 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  P.O.  Box  2511,  Houston, 
Texas  77252,  filed  in  Docket  No.  CP95- 
572-000  a  request  pursuant  to  Sections 
157.205  and  157.212  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205  and 
157.212)  for  authorization  to  add  a  new 
deUver  point  in  Barren  County, 
Kentucky,  to  serve  Natural  Gas  of 
Kentucky,  an  existing  customer,  under 
Tennessee's  blanket  certificate  issued  in 
Docket  No.  CP82-413-000.  pursuant  to 
Section  7(c)  of  the  Natural  Gas  Act,  all 
as  more  fully  set  forth  in  the  request  that 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Termessee  states  that  Natural  Gas  of 
Kentucky  has  requested  that  Tennessee 
provide  for  a  delivery  point  on  its 
system  in  Barren  County,  Kentucky 
which  would  permit  Natural  Gas  of 
Kentucky  to  move  up  to  2,000 
dekatherms  per  day  of  natural  gas  under 
an  existing  IT  (interruptible)  contract 
held  by  Termeco  Gas  Marketing 
Company.  In  order  to  effectuate  the 
delivery,  Termessee  proposes  to 
construct  and  operate  a  new  2-inch  hot 
tap  assembly  on  an  existing  right-of-way 
located  at  Teimessee's  M.P.  92-4+5.9  in 
Barren  County,  Kentucky.  Tennessee 
estimates  the  cost  of  establishing  this 
delivery  point  to  be  approximately 
$10,837,  which  cost  will  be  reimbursed 
by  Natural  Gas  of  Kentucky.  Tennessee 
further  states  that  Natural  Gas  of 
Kentucky  will  install,  own,  operate,  and 
maintain  approximately  40-feet  of  2- 
inch  intercoimecting  pipe  on 
Termessee's  right-of-way  and  install. 


own,  and  maintain  a  meter  at  the  site  to 
be  operated  Tennessee. 

Additionally,  Tennessee  states  that  it 
is  currently  anticipated  that  only 
interruptible  quantities  of  gas  will  be 
debvered  at  this  deUvery  point  and  thus 
the  construction  of  this  dehvery  point 
will  not  impact  Tennessee's  peak  day 
and/or  annual  deUveries. 

Comment  date:  August  7,  1995.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

3.  Northwest  Pipeline  Corporation 

(Docket  No.  CF9S-571-000] 

Take  notice  that  on  Jime  19, 1995, 
Northwest  Pipeline  Corporation 
(Northwest).  295  Chipeta  Way,  Salt  Lake 
City,  Utah  84158.  filed  in  Docket  No. 
CP95-571-000  a  request  pursuant  to 
Sections  157.205.  157.216  and  157.211 
of  the  Commission's  Regulations  under 
the  Natxu-al  Gas  Act  (18  CFR  157.205. 
157.216. 157.211)  for  authorization  to 
abandon  certain  obsolete  and 
undersized  faciUties  at  the  Pasco  Meter 
Station  in  Franklin  County.  Washington 
and  to  construct  and  operate  upgraded 
replacement  faciUties  at  this  station  to 
accommodate  its  existing  firm 
maximum  daily  deUvery  obUgations  to 
Cascade  Natiu-al  Gas  Corporation 
(Cascade  Natural)  imder  Northwest's 
blanket  certificate  issued  in  Docket  No. 
CP82-433-000  pursuant  to  Section  7  of 
the  Natural  Gas  Act.  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  pubUc 
inspection. 

Northwest  proposes  to  upgrade  the 
Pasco  Meter  Station  by  replacing  one 
existing  2-inch  regulator  with  a  new  1- 
inch  regulator  and  one  existing  4-inch 
orifice  meter  with  a  new  4*inch  turbine 
meter  and  appurtenances.  These  facility 
replacements  will  increase  the  design 
capacity  of  the  Pasco  Meter  Station  from 
2.377  Dth  per  day  to  approximately 
4.433  Dth  per  day  at  150  psig. 
Northwest  states  that  it  presently  has 
firm  maximum  daily  deUvery 
obligations  to  deliver  up  to  4.350  Dth 
per  day,  at  a  pressure  of  150  psig,  to 
Cascade  Natural  at  the  Pasco  delivery 
point  under  Rate  Schedules  TF-1  and 
TF-2.  Northwest  further  states  that  total 
cost  of  the  proposed  facility 
replacements  at  the  Pasco  Meter  Station 
is  estimated  to  be  $89,570. 

Comment  date:  August  7,  1995,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Standard  Paragraph 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  issuance 
of  the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 


Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natxual  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  fiUng  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  95-15935  Filed  6-28-95;  8:45  am] 

BILUNG  COOE  6717-01-P 


[Docket  No.  CP94-d42-003] 

Crossroads  Pipeline  Co.;  Noticeof 
Filing 

June  23,  1995. 

Take  notice  that  on  Jime  19, 1995, 
Crossroads  Pipeline  Company 
(Crossroads),  801  East  86th  Avenue, 
Merrillville,  Indiana  46410,  filed  in 
Docket  No.  CP94-342-003  as  part  of  its 
FERC  Gas  Tariff,  Original  Volume  No.  1, 
Substitute  Original  Tariff  Sheet  Nos.  62 
and  63  and  Original  Tariff  Sheet  Nos.  88 
through  94. 

Crossroads  states  that  Substitute 
Original  Tariff  Sheet  Nos.  62  and  63 
reflect  the  Commission's  policy  on 
capacity  release  as  expressed  in  Order 
No.  577,  et  seq.,  and  that  Original  Sheet 
Nos.  88  through  94  include  the  form  of 
Capacity  Release  Service  Agreement 
which  was  omitted  from  Crossroads 
original  tariff  filing  made  on  May  19, 
1995  in  Docket  Nos.  CP94-342-001  and 
MT9  5-11-000. 

Any  person  desiring  to  be  heard  or 
protest  the  subject  filing  should  file  a 
motion  to  irrtervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E., 
Washington,  DC  20426,  in  accordance 
with  Sections  385.211  and  385.214  of 
the  Conunission's  Rules  of  Practice  and 
Procedure  18  CFR  385.211  and  385.214. 
All  such  motions  and  protests  should  be 
filed  on  or  before  Jime  30,  1995.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  pubUc 

inspection. 

Lois  D.  Casbell, 

Secretary. 

IFR  Doc.  95-15936  Filed  6-28-95;  8:45  am) 

BILUNG  COOE  S717-01-M 


[Docket  No.  CP9&-670-000] 

El  Paso  Natural  Gas  Co.;  Notice  of 
Request  Under  Blanltet  Authorization 

June  23,  1995. 

Take  notice  that  on  June  19,  1995.  El 
Paso  Natvual  Gas  Company  (El  Paso). 
P.O.  Box  1492.  El  Paso.  Texas  79978, 
filed  in  Docket  No.  CP95-5  70-000  a 
request  pursuant  to  Sections  157.205 
and  157.212  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205. 157.212)  for 
authorization  to  establish  certain 
delivery  points  originally  constructed 
for  the  nonjurisdictional  deUvery  of  fuel 
gas.  under  El  Paso's  blanket  certificate 
issued  in  Docket  No.  CP82-4a5-000 
pursuant  to  Section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  that  is  on  file  with  the 
Commission  and  open  to  puhUc 
inspection. 

El  Paso  proposes  to  construct  certain 
tap  and  meter  faciUties  located  at  the 
points  Usted  below  as  transportation 
deUvery  points  for  delivery  of  gas  to 
GPM  Corporation. 


Delivery  Point 

l.ocatkxi 

GPM  Block  1 1  Boost- 

Andrews County. 

er. 

Texas. 

GPM  Crane  Water 

Crane  County,  Texas. 

Station. 

GPM  East  Hobbs 

Lea  County,  New 

Booster. 

Mexk». 

GPM  Eunice  Plant  ._. 

Lea  County,  New 

Mexico. 

GPM  Eunice  Treater  . 

Lea  County,  New- 

Mexico. 

GPM  Fullerton  Plant  . 

Andrews  County, 

Texas. 

GPM  GoWsroith  Plant 

Ector  County.  Texas. 

GPM  Hobbs  Booster  . 

Lea  County.  New 

Mexico. 

GPM  Lee  Plant  

Lea  County,  New 

Mexico. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
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time  allowed  for  filing  a  protest.  If  a 

protest  is  filed  and  not  withdrawn 

within  30  days  after  the  time  allowed 

for  filing  a  protest,  the  instant  request 

shall  be  treated  as  an  application  for 

authorization  pursuant  to  Section  7  of 

the  Natural  Gas  Act. 

Uis  D.  CasbeU, 

Secretary. 

|FR  Doc.  9S-15937  Filed  6-28-95;  8:45  ami 

aiLUNQ  OOOC  (TIT-OI-M 


[Docket  No.  RP95-1 25-001] 

Midwestern  Gas  Transmission  Co.; 
Notice  of  Rate  Filing 

June  23.  1995. 

Take  notice  that  on  June  20,  1995, 
Midwestern  Gas  Transmission  Company 
(Midwestern)  filed  a  request  for  an 
extension  of  time  in  which  to  file  its 
report  of  cashout  activity  for  its  first 
year  of  operations  under  restructured 
services.  Midwestern  requests 
permission  to  file  its  cashout  report 
within  thirty  days  of  its  affiliate, 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  filing  an  amended  first 
annual  cashout  report  subsequent  to 
final  reconciliation  of  its  cashout 
mechanism.  This  reconciliation  is 
anticipated  to  be  completed  in  January, 
1996. 

Midwestern  states  that  Section  6(f)  of 
its  LMS-MA  Rate  schedule  requires 
Midwestern  to  file  a  report  and  refund 
plan,  if  necessary,  at  the  end  of  each 
annual  period.  Ehie  to  the  dependence 
of  Midwestern 's  cash  out  mechanism  on 
that  of  its  affiliate  Tennessee, 
Midwestern  contends  that  it  is 
necessary  for  Tennessee  to  file  its  final 
amended  cashout  report  prior  to 
Midwestem's  submittal  in  order  to 
ensure  the  accuracy  of  Midwestem's 
report. 

Midwestern  states  that  copies  of  the 
filing  have  been  mailed  to  all  of  its 
jurisdictional  customers  and  affected 
state  regulatory  commission. 

Any  person  desiring  to  protest  with 
reference  to  said  filing  should  file  a 
protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Section  211 
of  the  Commission's  Rules  of  Practice 
and  Procedure,  18  CFR  385.211.  All 
such  protests  should  be  filed  on  or 
before  June  30. 1995.  Protests  wall  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  this  proceeding. 


Copies  of  this  filing  are  on  file  and 

available  for  public  inspection. 

Lois  D.  Cashell, 

Secretary. 

[PR  Doc.  95-15938  Filed  5-28-95;  8:45  ami 

BOiJNa  CODE  tTir-OI-M 


[Docket  Nos.  RP95-1 52-003  and  RP94-343- 
012] 

NorAm  Gas  Transmission  Co.;  Notice 
of  Filing 

June  23.  1995. 

Take  notice  that  on  Jime  19, 1995, 
NorAm  Gas  Transmission  Company 
(NGT)  tendered  for  filing  Substitute 
Original  Sheet  No.  168,  Substitute 
Original  Sheet  No.  168A.  Substitute 
Original  Sheet  No.  233  and  Substitute 
First  Revised  Sheet  No.  233A  to 
reinstitute  previously  effective  tariff 
sheets,  Original  Sheet  Nos.  168  and  233. 

Pursuant  to  the  Commission's  May  1, 
1995.  Order  Denying  Rehearing, 
Allowing  Withdrawal  of  Tariff  Sheets, 
and  Rejecting  Tariff  Sheets,  NGT  states 
that  it  is  reinstituting  the  previously 
effective  tariff  sheets,  Original  Sheet 
Nos.  168  and  233. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  N.E., 
Washington,  D.C.  20426,  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.211).  All  such  protests  should  be 
filed  on  or  before  June  30,  1995.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Caslieil, 
Secretary. 

IFR  Doc.  95-15939  Filed  6-28-95;  8:45  am] 
ULUNG  CODE  6717-01-M 


[Docket  No.  RP95-350-000] 

Pacific  Gas  Transmission  Co.;  Notice 
of  Proposed  Changes  to  FERC  Gas 
Tariff 

June  23,  1995. 

Take  notice  that  on  June  20,  1995, 
Pacific  Gas  Transmission  Company 
(PGT)  tendered  for  filing  to  be  a  part  of 
its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1-A,  certain  revised  tariff 
sheets,  to  be  made  effective  May  15, 
1995. 

PGT  states  that  the  tariff  sheets  which 
it  is  submitting  conform  the  Capacity 


Release  provisions  of  its  Transportation 
General  Terms  and  Conditions  to  the 
capacity  release  provisions  in  Order 
Nos.  577  and  577-A.  PGT  also  states 
that  the  instant  filing  incorporates  the 
proposed  changes  originally  filed  with 
the  Commission  on  May  11,  1995,  as 
supplemented  to  conform  with  Order 
No.  577-A,  issued  on  May  31.  1995. 

PGT  further  states  it  has  served  a  copy 
of  this  filing  upon  all  interested  state 
regulatory  agencies  and  PGT's 
jurisdictional  customers  and  upon  the 
parties  on  the  official  service  compiled 
by  the  Secreteiry  in  this  proceeding. 

Any  person  desiring  to  be  heara  or 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  N.E..  Washington. 
D.C.  20426.  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  All  such  motions  or  protests 
should  be  filed  on  or  before  June  30, 
1995.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  washing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  pubfic  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Caslieil, 
Secretary. 
(FR  Doc.  95-15940  Filed  6-28-95;  8:45  am] 

BILUNG  CODE  e717-01-M 


[Docket  No.  EL95-48-000,  Project  No.  2042- 
001] 

Public  Utility  District  No.  1  of  Pend 
Oreille  County,  Washington;  Notice 
Establishing  Comment  Period  for 
Petition  for  Declaratory  Order 

June  23, 1995. 

On  May  24,  1995,  the  Public  Utility 
District  No.  1  of  Pend  Oreille  County, 
Washington,  filed  a  pleading  styled 
"Petition  for  a  Declaratory  Order  or,  in 
the  Alternative,  Application  To  Amend 
License,  and  Request  for  Hearing" 
concerning  the  Box  Canyon  Project  No. 
2042.  The  project  is  located  on  the  Pend 
Oreille  River  in  Pend  Oreille  County, 
Washington,  and  Bonner  County,  Idaho. 

The  licensee  requests  that  the 
Commission  issue  a  declaratory  order 
finding,  eunong  other  things,  that  its 
Ucense  for  the  project,  as  issued  in  1952 
and  as  amended  in  1963,  authorizes  the 
occupancy  and  use  of  Indian  lands  for 
power  generation.* 


Pursuant  to  Rule  213(d)  of  the 
Commission's  regulations,  answers  to 
petitions  are  due  within  30  days  after 
filing,  unless  otherwise  ordered.^  Some 
of  the  issues  presented  in  the  petition 
are  currently  under  review  in  the 
complaint  docket  for  Project  No.  2042- 
001.  To  avoid  possible  confusion  and  to 
ensure  adequate  notice  to  all  interested 
persons,  the  Commission  staff  has 
determined  that  notice  of  the  petition 
for  a  declaratory  order  should  be 
published  and  that  the  deadline  for 
filing  an  answer,  comments,  protests,  or 
petitions  to  intervene  in  connection  to 
the  licensee's  petition  for  a  declaratory 
order  should  be  as  established  in  this 
notice. 

Any  party  to  the  complaint 
proceeding  may  file  an  answer  to  the 
petition  for  a  declaratory  order;  and  euiy 
person  may  file  comments,  a  protest,  or 
a  motion  to  intervene  in  Docket  No. 
EL95-48-000;  in  accordance  with  the 
requirements  of  the  Rules  of  Practice 
and  Procedure,  18  CFR  385.210, 
385.211,  385.213,  and  385.214  (1995).  In 
determining  the  appropriate  action  to 
take  with  respect  to  the  petition,  the 
Commission  vfiW  consider  all  protests  or 
other  comments  filed,  but  only  those 
who  file  a  motion  to  intervene  in 
accordance  with  the  Commission's 
Rules  may  become  a  party  to  the 
proceeding.  Any  answers,  comments, 
protests,  or  motions  to  intervene  must 
be  received  no  later  than  July  24. 1995. 
Lois  D.  Cashell, 
Secretary. 
(FR  Doc.  95-15941  Filed  6-28-95;  8:45  am) 

BILUNQ  COO€  6717-01-M 


[Docket  No.  RP94-296-000] 

Williams  Natural  Gas  Company:  Notice 
of  Filing  of  Status  Report 

June  23. 1995. 

Take  notice  that  on  June  19,  1995, 
WilUams  Natural  Gas  Company  (WNG) 
tendered  for  filing  its  report  on  the 
status  of  its  cases  in  Utigation. 

WNG  states  that  the  purpose  for  the 
instant  filing  is  to  comply  wdth  the 
Commission's  order  in  Docket  No. 
RP94-296-000  issued  June  20, 1994. 
The  order  directed  WNG  to  file  a  report 


>  In  the  alternative,  if  the  Commission  declines  to 
issue  a  declaratory  order,  the  licensee  requests  that 


the  Commission  amend  its  license  to  authorize  the 
use  and  occupancy  of  Indian  lands  as  necessary  to 
continue  with  existing  project  operations,  and  to 
establish  annual  charges  for  affected  Tribal  lands 
under  Section  10(e)  of  the  Federal  Power  Act  (FPA). 
The  licensee  further  requests  that,  if  material  issues 
of  fact  must  be  resolved  related  to  either  the 
requested  declaratory  order  or  license  amendment, 
an  opportunity  for  an  evidentiary  hearing  be 
granted. 

2  18  CFR  385.213(d)(2)  (1995).  See  also  18  CFR 
385.202  (1995). 


on  the  status  of  its  cases  in  Utigation 
every  12  months,  beginning  July  1. 
1995,  until  the  cases  are  resolved.  WNG 
states  that  this  report  is  provided  as 
Attachment  1  to  the  filing. 

WNG  states  that  a  copy  of  its  filing 
was  served  on  all  participants  listed  on 
the  service  lists  maintained  by  the 
Commission  in  the  dockets  referenced 
above. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
925  North  Capital  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Section  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  protests  should  be  filed  on  or 
before  June  30, 1995.  Protests  v«ll  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 
Secretary. 
(FR  Doc.  95-15942  Filed  6-28-95;  8:45  am] 

BILUNG  CODE  6717-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-5249-7] 

Agency  Information  Collection 
Activities  Under  OMB  Review 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.).  this  notice  annoimces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden;  where  appropriate,  it 
includes  the  actual  data  collection 
instrument. 

DATES:  Comments  must  be  submitted  on 
orbeforejuly  31, 1995. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information,  or  a  copy  of  this 
ICR,  contact  Sandy  Farmer  at  (202J  260- 
2740. 

SUPPLEMENTARY  INFORMATION: 

Office  of  Air  and  Radiation 

Title:  Protection  of  Stratospheric 
Ozone:  Labeling  (EPA  ICR  #1757.01). 


This  ICR  request  approval  of  a  new 
collection. 

Abstract:  All  products  containing  a 
class  I  or  class  II  ozone  depleting 
substance  and  products  manufactured 
with  a  class  I  substance  must  be  labeled 
in  accordance  with  the  requirements  of 
the  Clean  Air  Act  Amendments  of  1990 
and  EPA  regulations  at  40  CFR  82.100- 
82.124.  The  Agency  will  inspect  to 
ensure  that  these  products  contain  the 
appropriate  label  and  will  work  with 
Customs  to  ensure  that  importers 
comply  with  the  regulations.  The 
Agency  also  provides  for  exemptions 
from  these  requirements  in  cases  where 
no  viable  alternative  exists  to  the  use  of 
a  class  I  substance  in  manufacturing. 
Such  exemptions  are  available  by 
petition  and  the  Agency  will  use  the 
information  submitted  in  a  petition  to 
determine  whether  to  grant  the 
petitioner's  request. 

Burden  Statement:  PubUc  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  10  minutes  per 
response,  including  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  the  data  needed,  and 
completing  the  collection  of 
information. 

Respondents:  Manufacturers  and 
importers  of  products  containing  class  I 
and  class  II  ozone  depleting  substances. 

Estimated  Number  of  Respondents: 
80. 

Estimated  Total  Annual  Burden  on 
Respondents:  5040  hours. 

Frequency  of  Collection:  as  needed. 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  this 
information  collection,  including 
suggestions  for  reducing  the  burden: 

Sandy  Farmer.  U.S.  Environmental 
Protection  Agency.  Information  Policy 
Branch  (2136).  401  M  Street,  SW, 
Washington.  DC  20460. 

and 

Chris  Wolz,  Office  of  Management  and 
Budget,  Office  of  Information  and 
Regulatory  Affairs,  725  17th  Street, 
NW,  Washington,  DC  20503. 

Dated:  June  23. 1995. 
Joseph  Retzer, 

Director,  Regulatory  Information  Division. 
[FR  Doc.  95-15982  Filed  6-28-95;  8:45  ami 
BILLING  CODE  6S60-S0-M 


[FRL-5249-8] 

Agency  Information  Collection 
Activities  Under  OMB  Review 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
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ACTKM:  Notice. 


SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.).  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden;  where  appropriate,  it 
includes  the  actual  data  collection 
instrument. 

DATES:  Comments  must  be  submitted  on 
or  before  July  31,  1995. 
FOR  FURTHER  INFORMATION  OR  A  COPY 
call:  Sandy  Farmer  at  EPA,  (202)  260- 
2740,  and  refer  to  EPA  ICR  No.  0168.06. 

SUPPLEMENTARY  INFORMATION: 

Office  of  Water 

Title:  National  Pollutant  Discharge 
Elimination  System  (NPDES)  and 
Sewage  Sluge  Management  State 
Programs  (EPA  ICR  No.  0168.06;  OMB 
Control  No.  2040-0057).  This  is  a 
request  for  extension  of  a  currently 
approved  information  collection. 

Abstract:  under  the  NPDES  Program, 
States,  Federally  recognized  Indian 
trities,  and  territories  may  request 
authority  from  EPA  to  manage  the 
NPDES  and  sewage  sludge  disposal 
programs.  The  current  recordkeeping 
and  reporting  requirements  for  State 
NPDES  and  sludge  program  requests, 
implementation,  and  oversight  are 
codified  in  40  CFR  Parts  123, 124,  and 
501.  In  the  absence  of  an  approved  State 
program,  EPA  retains  the  authority  to 
issue  permits  that  establish  the  effluent 
limitations  and  monitoring 
requirements. 

The  burden  for  State  program  requests 
includes  the  activities  States,  tribes,  and 
territories  must  complete  to  request 
authority  for  a  new  NPDES  or  sludge 
management  program,  or  to  modify  an 
existing  program.  The  burden  for  State 
program  implementation  includes 
permit  enforcement  activities, 
recordkeeping,  and  State  certification  of 
EPA-issued  permits.  The  burden  for 
State  program  oversight  activities 
includes  submittal  of  permit 
information  and  periodic  reports  to 
EPA. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  38  hours  per 
response.  This  estimate  includes  the 
time  needed  to  review  instructions, 
search  existing  data  sources,  gather  and 
maintain  the  data  needed,  and  complete 
and  review  the  collection  of 
information. 


Respondents:  States,  Indian  Tribes, 
and  Territories. 

Estimated  No.  of  Respondents:  97. 

Estimated  Total  Annual  Burden  on 
Respondents:  1,012,595  hours. 

Frequency  of  Collection:  Variable,  as 
needed. 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  the 
information  collection,  including 
suggestions  for  reducing  the  burden,  to 
the  following  address.  Please  refer  to 
EPA  ICR  No.  0168.06  and  OMB  Control 
No.  2040-0057  in  any  correspondence. 
Ms.  Sandy  Farmer,  EPA  ICR  No.  0168.06 

U.S.  Environmental  Protection 

Agency,  Information  Policy  Branch 

(2136),  401  M  Street,  SW, 

Washington,  DC  20460. 
and 
Mr.  Tim  Hunt,  OMB  Control  No.  2040- 

0057  Office  of  Management  and 

Budget,  Office  of  Information  and 

Regulatory  Affairs,  725  17th  Street, 

NW,  Washington,  DC  20503. 

Dated:  June  23,  1995. 
Joseph  Retzer, 

Director.  Regulatory  Information  Division. 
|FR  Doc.  95-15983  Filed  6-28-95;  8:45  ami 
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[FRL-5221-4J 

Public  Water  System  Supervision 
Program:  EPA  Tentatively  Approves 
Program  Revisions  Corresponding  to 
the  National  Primary  Drinking  Water 
Regulations  for  Phases  ll/IIB/V,  Lead 
and  Copper,  and  Methodology  for  Total 
Conforms  for  the  State  of  Iowa 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  State  of  Iowa  is  revising  its  approved 
State  Public  Water  System  Supervision 
(PWSS)  Program.  Iowa  has  adopted 
regulations  for  (1)  synthetic  organic 
chemicals  and  inorganic  chemicals 
(Phases  II  and  V),  that  correspond  to  the 
National  Primary  Drinking  Water 
Regulations  (NPDWR)  published  by  EPA 
on  January  30,  1991  (56  PR  3526)  and 
July  17,  1992  (57  FR  31776);  (2)  volatile 
organic  chemicals  (Phase  IIB),  that 
correspond  to  the  NPDWR  published  by 
EPA  on  July  1,  1991  (56  FR  30266);  (3) 
lead  and  copper,  that  correspond  to  the 
NPDWR  published  by  EPA  on  June  7, 

1991  (56  FR  26460),  and  as  amended  on 
July  15,  1991  (56  FR  32112)  and  June  29, 

1992  (57  FR  28785);  and  total  ccliforms, 
that  correspond  to  the  NPDWR 
published  by  EPA  on  June  10,  1992  (57 
FR  24744). 

EPA  has  determined  that  these  State 
program  revisions  are  no  less  stringent 


than  the  corresponding  Federal 
regulations.  This  determination  was 
based  upon  an  evaluation  of  Iowa's 
PWSS  program  in  accordance  with  the 
requirements  stated  in  40  CFR  142.10. 
Therefore,  EPA  has  tentatively  decided 
to  approve  these  State  program 
revisions. 

All  interested  parties  are  invited  to 
request  a  public  hearing.  A  request  for 
a  public  hearing  must  be  submitted  to 
the  Regional  Administrator,  within 
thirty  (30)  days  of  the  date  of  this 
Notice,  at  the  address  shown  below.  If 
a  public  hearing  is  requested  and 
granted,  this  determination  shall  not 
become  effective  until  such  time 
following  the  hearing  that  the  Regional 
Administrator  issues  an  order  affirming 
or  rescinding  this  action.  If  no  timely 
and  appropriate  request  for  a  hearing  is 
received,  and  the  Regional 
Administrator  does  not  elect  to  hold  a 
hearing  on  his  own  motion,  this 
determination  shall  become  effective 
thirty  (30)  days  from  this  Notice  date. 

Insubstantial  requests  for  a  hearing 
may  be  denied  by  the  Regional 
Administrator.  However,  if  a  substantial 
request  is  made  within  thirty  (30)  days 
after  this  notice,  a  public  hearing  wilt  be 
held. 

Requests  for  a  public  hearing  should 
be  addressed  to:  Ralph  Langemeier, 
Chief,  Drinking  Water  Branch,  U.S. 
Environmental  Protection  Agency, 
Region  VII,  726  Minnesota  Avenue, 
Kansas  City,  Kansas  66101. 

Any  request  for  a  public  hearing  shall 
include  the  following:  (1.)  The  name, 
address,  and  telephone  number  of  the 
individual,  organization,  or  other  entity 
requesting  a  hearing;  (2)  A  brief 
statement  of  the  requesting  person's 
interest  in  the  Regional  Administrator's 
determination  and  of  information  that 
the  requesting  person  intends  to  submit 
at  such  hearing;  and  (3)  The  signature  of 
the  individual  making  the  request;  or,  if 
the  request  is  made  on  behalf  of  an 
organization  or  other  entity,  the 
signature  of  a  responsible  official  of  the 
organization  or  other  entity. 

Notice  of  any  hearing  shall  be  given 
not  less  than  fifteen  (15)  days  prior  to 
the  time  scheduled  for  the  hearing.  Such 
notice  will  be  made  by  the  Regional 
Administrator  in  the  Federal  Register 
and  in  newspapers  of  general 
circulation  in  the  State  of  Iowa.  A  notice 
will  also  be  sent  to  the  person(s) 
requesting  the  hearing  as  well  as  to  the 
State  of  Iowa.  The  hearing  notice  will 
include  a  statement  of  purpose, 
information  regarding  time  and  location, 
and  the  address  and  telephone  number 
where  interested  persons  may  obtain 
further  information.  The  Regional 
Administrator  will  issue  an  order 


affirming  or  rescinding  his 
determination  upon  review  of  the 
hearing  record.  Should  the 
determination  be  affirmed,  it  will 
become  effective  as  of  the  date  of  the 
order. 

ADDRESSES:  A  copy  of  the  primacy 
application  relating  to  this 
determination  is  available  for  inspection 
between  the  hours  of  7:30  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  at  the 
following  locations:  U.S.  EPA  Region 
VII  Drinking  Water  Branch,  726 
Minnesota  Avenue,  Kansas  City,  Kansas 
66101,  and  the  Iowa  Department  of 
Natural  Resources,  Public  Drinking 
Water  Program,  Wallace  State  Office 
Building,  Des  Moines,  Iowa  50319. 
FOR  FURTHER  INFORMATION  CONTACT:  Pat 
Ritchey,  EPA  Region  VII  Drinking  Water 
Branch,  at  the  above  address,  telephone 
(913) 551-7409. 

Authority:  Sec.  1413  of  the  Safe  Drinking 
Water  Act,  as  amended  (1986),  and  40  CFR 
142.10  of  the  National  Primary  Drinking 
Water  Regulations. 

Dated:  May  15, 1995. 
Dennis  Grains, 

Regional  Administrator,  EPA.  Region  VII. 
[FR  Doc.  95-15018  Filed  6-28-95:  8:45  ami 
BILLING  CODE  6S«>-6(M> 


(FRL-5221-6] 

Public  Water  System  Supervision 
Program:  EPA  Tentatively  Approves 
Program  Revisions  Corresponding  to 
the  National  Primary  Drinking  Water 
Regulations  for  Lead  and  Copper  for 
the  State  of  Nebraska 

AGENCY:  Environmental  Protection 

Agency. 

action:  Notice. 


SUMMARY:  Notice  is  hereby  given  that 
the  State  of  Nebraska  is  revising  its 
approved  State  Public  Water  System 
Supervision  (PWSS)  Program.  Nebraska 
has  adopted  regulations  for  the  Lead 
and  Copper  Rule  that  correspond  to  the 
National  Primary  Drinking  Water 
Regulations  for  the  Lead  and  Copper 
Rule  published  by  the  EPA  on  June  7. 
1991  (56  FR  26460). 

EPA  has  determined  that  these  State 
program  revisions  are  no  less  stringent 
than  the  corresponding  Federal 
regulation.  This  determination  was 
based  upon  a  thorough  evaluation  of 
Nebraska's  PWSS  program  in 
accordance  with  the  requirements  stated 
in  40  CFR  142.10.  Therefore,  EPA  has 
tentatively  decided  to  approve  these 
State  program  revisions. 

All  interested  parties  are  invited  to 
request  a  public  hearing.  A  request  for 
a  public  hearing  must  be  submitted  to 


the  Regional  Administrator,  within 
thirty  (30)  days  of  the  date  of  this 
Notice,  at  the  address  shown  below.  If 
a  public  hearing  is  requested  and 
granted,  this  determination  shall  not 
become  effective  imtil  such  time 
following  the  hearing  that  the  Regional 
Administrator  issues  an  order  affirming 
or  rescinding  this  action.  If  no  timely 
and  appropriate  request  for  a  hearing  is 
received,  and  the  Regional 
Administrator  does  not  elect  to  hold  a 
hearing  on  his  own  motion,  this 
determination  shall  become  effective 
thirty  (30)  days  from  this  Notice  date. 
Insubstantial  requests  for  a  hearing 
may  be  denied  by  the  Regional 
Administrator.  However,  if  a  substantial 
request  is  made  within  thirty  (30)  days 
after  this  notice,  a  pubhc  hearing  will  be 
held. 

Requests  for  a  public  hearing  should 
be  addressed  to:  Ralph  Langemeier, 
Chief;  Drinking  Water  Branch;  U.S. 
Environmental  Protection  Agency, 
Region  VII;  726  Minnesota  Avenue; 
Kansas  City,  Kansas  66101-2798. 

Any  request  for  a  public  hearing  shall 
include  the  following:  (1)  The  name, 
address,  and  tellphone  number  of  the 
individual,  organization,  or  other  entity 
requesting  a  hearing;  (2)  a  brief 
statement  of  the  requesting  person's 
interest  in  the  Regional  Administrator's 
determination  and  of  information  that 
the  requesting  person  intends  to  submit 
at  such  hearing;  and  (3)  the  signature  of 
the  individual  making  the  request,  or  if 
the  request  is  made  on  behalf  of  an 
organization  or  other  entity,  the 
signature  of  a  responsible  official  of  the 
organization  or  other  entity. 

Notice  of  any  hearing  shall  be  given 
not  less  than  fifteen  (15)  days  prior  to 
the  time  scheduled  for  the  hearing.  Such 
notice  will  be  made  by  the  Regional 
Administrator  in  the  Federal  Register 
and  in  newspapers  of  general 
circulation  in  the  State  of  Nebraska.  A 
notice  will  also  be  sent  to  the  person(s) 
requesting  the  hearing  as  well  as  to  the 
State  of  Nebraska.  The  hearing  notice 
will  include  a  statement  of  purpose, 
information  regarding  time  and  location, 
and  the  address  and  telephone  number 
where  interested  persons  may  obtain 
further  information.  The  Regional 
Administrator  will  issue  an  order 
affirming  or  rescinding  his 
determination  based  upon  review  of  the 
hearing  record.  Should  the 
determination  be  affirmed,  it  will 
become  effective  as  of  the  date  of  the 
order. 

ADDRESSES:  A  copy  of  the  primacy 
application  relating  to  this 
determination  is  available  for  inspection 
between  the  hours  of  7:30  a.m.  and  4:30 


p.m.,  Monday  through  Friday,  at  the 
following  locations:  U.S.  EPA  Region 
VII  Drinking  Water  Branch,  726 
Minnesota  Avenue,  Kansas  City,  Kansas 
66101-2798,  and  the  Nebraska 
Department  of  Health,  301  Centennial 
Mall  South,  3rd  Floor,  Lincoln, 
Nebraska  68509. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Horak,  EPA  Region  VII  Drinking 
Water  Branch,  726  Minnesota  Avenue, 
Kansas  City,  Kansas  66101-2798, 
telephone  (913)  551-7970. 

Authority:  Section  1413  of  the  Safe 
Drinking  Water  Act,  as  amended  (1986),  and 
40  CFR  142.10  of  the  National  Primary 
Drinking  Water  Regulations. 

Dated:  May  30,  1995.  « 

Dennis  Grains, 

Regional  Administrator.  EPA.  Region  VII. 
[FR  Doc.  95-15017  Filed  6-28-95;  8:45  am) 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Differences  in  Capital  and  Accounting 
Standards  Among  the  Federal  Banking 
and  Thrift  Agencies;  Report  to 
Congressional  Committees 

agency:  Federal  Deposit  Insurance 
Corporation  (FDIC). 
ACTION:  Report  to  the  Committee  on 
Banking  and  Financial  Services  of  the     • 
U.S.  House  of  Representatives  and  to  the 
Committee  on  Banking,  Housing,  and 
Urban  Affairs  of  the  United  States 
Senate  Regarding  Differences  in  Capital 
and  Accounting  Standards  Among  the 
Federal  Banking  and  Thrift  Agencies  as 
of  December  3 1 ,  1994. 

summary:  This  report  has  been  prepared 
by  the  FDIC  pursuant  to  Section  37(c)  of 
the  Federal  Deposit  Insurance  Act  (12 
U.S.C.  1831n(c)).  Section  37(c)  requires 
each  federal  banking  agency  to  report 
aimually  to  the  Committee  on  Banking 
and  Financial  Services  of  the  House  of 
Representatives  and  to  the  Committee 
on  Banking,  Housing,  and  Urban  Affairs 
of  the  Senate  any  differences  between 
any  accounting  or  capital  standard  used 
by  such  agency  and  any  accounting  or 
capital  standard  used  by  any  other  such 
agency.  The  report  must  also  contain  an 
explanation  of  the  reasons  for  any 
discrepancy  in  such  accounting  and 
capital  standards  and  must  be  published 
in  the  Federal  Register 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  F.  Storch,  Chief,  Accounting 
Section,  Division  of  Supervision,. 
Federal  Deposit  Insurance  Corporation, 
550  17th  Street.  NW..  Washington.  D.C. 
20429.  telephone  (202)  898-8906. 


33804 


Federal  Register  /  Vol.  60.  No.  125  /  Thursday.  June  29.  1995  /  Notices 


Federal  Register  /  Vol.  60,  No.  125  /  Thursday.  June  29.  1995  /  Notices 


33805 


SUPPLEMENTARY  INFORMATION:  The  text  of 
the  report  follows: 

Report  to  the  Committee  on  Banking 
and  Financial  Services  of  the  U.S. 
House  of  Representatives  and  to  the 
Committee  on  Banking,  Housing,  and 
Urban  Affairs  of  the  United  States 
Senate  Regarding  Differences  in  Capital 
and  Accounting  Standards  Among  the 
Federal  Banking  and  Thrift  Agencies  as 
of  December  31, 1994 

A.  Introduction 

This  report  has  been  prepared  by  the 
Federal  Lteposit  Insurance  Corporation 
(FDIC)  pursuant  to  Section  37(c)  of  the 
Federal  Deposit  Insurance  Act,  which 
requires  the  agency  to  annually  submit 
a  report  to  specified  Congressional 
Conunittees  describing  any  differences 
in  regulatory  capital  and  accounting 
standards  among  the  federal  banking 
and  thrift  agencies,  including  an 
explanation  of  the  reasons  for  these 
differences.  Section  37(c)  also  requires 
the  FDIC  to  pubUsh  this  report  in  the 
Federal  Register. 

The  FDIC.  the  Board  of  Governors  of 
the  Federal  Reserve  System  (FRB).  and 
the  Office  of  the  Comptroller  of  the 
Currency  (OCC)  (hereafter,  the  banking 
agencies)  have  substantially  similar 
leverage  and  risk-based  capital 
standards.  While  the  Office  of  Thrift 
Supervision  (OTS)  employs  a  regulatory 
capital  fi'amework  that  also  includes 
leverage  and  risk-based  capital 
requirements,  it  differs  in  several 
respects  fi-ora  that  of  the  banking 
agencies.  Nevertheless,  the  agencies 
view  the  leverage  and  risk-based  capital 
requirements  as  minimum  standards 
and  most  institutions  are  expected  to 
operate  with  capital  levels  well  above 
the  minimums,  particularly  those 
institutions  that  are  expanding  or 
experiencing  unusual  or  high  levels  of 
risk. 

The  banking  agencies,  under  the 
auspices  of  the  Federal  Financial 
Institutions  Examination  Council 
(FFIEC).  have  developed  uniform 
Reports  of  Condition  and  Income  (Call 
Reports)  for  all  commercial  banks  and 
FDIC-supervised  savings  banks.  The 
reporting  standards  followed  by  the 
banking  agencies  are  substantially 
consistent  with  generally  accepted 
accounting  principles  (GAAP)  as  they 
are  applied  by  banks.  In  the  limited 
number  of  cases  where  the  bank  Call 
Report  standards  are  different  from 
GAAP,  the  regulatory  reporting 
requirements  are  intended  to  be  more 
conservative  then  GAAP.  The  OTS 
requires  each  thrift  institution  to  file  the 
Thrift  Financial  Report  (TFR),  which  is 
consistent  with  GAAP  as  it  is  applied  by 


thrifts.  However,  the  reporting  standards 
applicable  to  the  TFR  differ  in  some 
respects  from  the  reporting  standards 
applicable  to  the  bank  Call  Report. 

B.  Differences  in  Capital  Standards 
Among  the  Federal  Banking  and  Thrift 
Agencies 

B.l.  Minimum  Leverage  Capital 

The  banking  agencies  have 
established  leverage  capital  standards 
based  upon  the  definition  of  Tier  1  (or 
core)  capital  contained  in  their  risk- 
based  capital  standards.  These 
standards  require  the  most  highly-rated 
banks  (i.e.,  those  with  a  composite 
CAMEL  rating  of  "1")  to  maintain  a 
minimum  leverage  capital  ratio  of  at 
least  3  percent  if  they  are  not 
anticipating  or  experiencing  any 
significant  growth  and  meet  certain 
other  conditions.  All  other  banks  must 
maintain  a  minimum  leverage  capital 
ratio  that  is  at  least  100  to  200  basis 
points  above  this  minimum  (i.e.,  an 
absolute  minimum  leverage  ratio  of  not 
less  than  4  percent). 

The  OTS  has  a  3  percent  core  capital 
and  a  1.5  percent  tangible  capital 
leverage  requirement  for  thrift 
institutions.  Consistent  with  the 
requirements  of  the  Financial 
Institutions  Reform,  Recovery,  and 
Enforcement  Act  of  1989  (FIRREA),  the  ' 
OTS  has  proposed  revisions  to  its 
leverage  stfmdard  for  thrift  institutions 
so  that  its  minimum  leverage  standard 
will  be  at  least  as  stringent  as  the 
revised  leverage  standard  that  the  OCC 
applies  to  national  banks. 

B.2.  Interest  Rate  Risk 

Section  305  of  the  Federal  Deposit 
Insurance  Corporation  Improvement  Act 
of  1991  (FDICIA)  mandates  that  the 
agencies'  risk-based  capital  standards 
take  adequate  account  of  interest  rate 
risk.  The  banking  agencies  requested 
comment  in  August  1992  and 
September  1993  on  proposals  to 
incorporate  interest  rate  risk  into  their 
risk-based  capital  standards.  The 
agencies  expect  to  issue  another  interest 
rate  risk  proposal  for  public  comment 
during  1995.  The  delay  in  completing  a 
final  rule  has  been  the  result  of 
difficulties  in  designing  a  meaningful 
measurement  system  for  interest  rate 
risk  and  efforts  to  seek  international 
agreement  on  capital  standards  for  this 
risk. 

In  1993,  the  OTS  adopted  a  final  rule 
which  adds  an  interest  rate  risk 
component  to  its  risk-based  capital 
standards.  Under  this  rule,  thrift 
institutions  with  a  greater  than  normal 
interest  rate  exposure  must  take  a 
deduction  from  the  total  capital 


available  to  meet  their  risk-based  capital 
requirement.  The  deduction  is  equal  to 
one  half  of  the  difference  between  the 
institution's  actual  measured  exposure 
and  the  normal  level  of  exposure.  The 
OTS  has  deferred  the  September  30, 
1994,  effective  date  of  its  interest  rate 
risk  rule  while  the  banking  agencies 
continue  their  work  on  an  interest  rate 
risk  rule  for  banks.  The  approach 
ultimately  adopted  by  the  banking 
agencies  could  differ  from  that  of  the 
OTS. 

B.3.  Subsidiaries 

The  banking  agencies  consolidate  all 
significant  majority-owned  subsidiaries 
of  the  parent  organization.  The  purpose 
of  this  practice  is  to  assure  that  capital 
requirements  are  related  to  all  of  the 
risks  to  which  the  bank  is  exposed.  For 
subsidiaries  which  are  not  consolidated 
on  a  line-for-line  basis,  their  balance 
sheets  may  be  consolidated  on  a  pro-rata 
basis,  bank  investments  in  such 
subsidiaries  may  be  deducted  entirely 
from  capital,  or  the  investments  may  be 
risk-weighted  at  100  percent,  depending 
upon  the  circumstances.  These  options, 
with  respect  to  the  consolidation  or 
"separate  capitalization"  of  subsidiaries 
for  the  purpose  of  determining  the 
capital  adequacy  of  the  parent 
organization,  provide  the  banking 
agencies  with  the  flexibility  necessary  to 
ensure  that  adequate  capital  is  being 
provided  commensurate  with  the  actual 
risks  involved. 

Under  OTS  capital  guidelines,  a 
distinction,  mandated  by  FIRREA,  is 
drawn  between  subsidiaries  engaged  in 
activities  that  are  permissible  for 
national  banks  and  subsidiaries  engaged 
in  "impermissible"  activities  for 
national  banks.  Subsidiaries  of  thrift 
institutions  that  engage  only  in 
permissible  activities  are  consolidated 
on  a  line-for-line  basis,  if  majority- 
owned,  and  on  a  pro  rata  basis,  if 
ownership  is  between  5  percent  and  50 
percent.  As  a  general  rule,  investments 
in.  and  loans  to,  subsidiaries  that  engage 
in  impermissible  activities  are  deducted 
in  determining  the  capital  adequacy  of 
the  parent.  However,  for  subsidiaries 
which  were  engaged  in  impermissible 
activities  prior  to  April  12, 1989, 
investments  in,  and  loans  to.  such 
subsidiaries  that  were  outstanding  as  of 
that  date  were  grandfathered  and  were 
phased  out  of  capital  over  a  five-year 
transition  period  that  expired  on  July  1 , 
1994.  During  this  transition  period, 
investments  in  subsidiaries  engaged  in 
impermissible  activities  which  had  not 
been  phased  out  of  capital  were 
consolidated  on  a  pro  rata  basis.  The 
phase-out  provisions  were  amended  by 
the  Housing  and  Community 


Development  Act  of  1992  with  respect 
to  impermissible  subsidiaries  that  are 
subject  to  this  requirement  solely  by 
reason  of  their  real  estate  investments 
and  activities.  The  OTS  may  extend  the 
transition  period  until  July  1. 1996,  on 
a  case-by-case  basis  if  certain  conditions 
Eue  met. 

B.4.  Intangible  Assets 

The  banking  agencies'  rules  permit 
purchased  credit  card  relationships  and 
purchased  mortgage  servicing  rights  to 
count  toward  capital  requirements, 
subject  to  certain  limits.  Both  forms  of 
intangible  assets  are  in  the  aggregate 
limited  to  50  percent  of  core  capital.  In 
addition,  purchased  credit  card 
relationships  alone  are  restricted  to  no 
more  than  25  percent  of  an  institution's 
core  capital.  Any  purchased  mortgage 
servicing  rights  and  purchased  credit 
card  relationships  that  exceed  these 
limits,  as  well  as  all  other  intangible 
assets  such  as  goodwill  and  core  deposit 
intangibles,  are  deducted  from  capital 
and  assets  in  calculating  an  institution's 
core  capital. 

In  February  1994,  the  OTS  issued  a 
final  rule  making  its  capital  treatment  of 
intangible  assets  generally  consistent 
with  the  banking  agencies'  rules. 
However,  the  OTSrule  grandfathers 
preexisting  core  deposit  intangibles  up 
to  25  percent  of  core  capital  and  all 
purchased  mortgage  servicing  rights 
acquired  before  February  1990.' 

B.5.  Capital  Requirements  for  Recourse 
Arrangements 

B.5.a.  Leverage  Capital 
Requirements — The  banking  agencies 
require  full  leverage  capital  charges  on 
most  assets  sold  with  recoiu'se,  even 
when  the  recourse  is  limited.  This 
includes  transactions  where  the 
recourse  arises  because  the  seller,  as 
servicer,  must  absorb  credit  losses  on 
the  assets  being  serviced.  The 
exceptions  to  this  rule  pertain  to  certain 
pools  of  first  lien  one-to-four  family 
residential  mortgages  and  to  certain 
agricultural  mortgage  loans. 

Banks  must  maintain  leverage  capital 
against  most  assets  sold  with  recourse 
because  the  banking  agencies'  regulatory 
reporting  rules  generally  do  not  permit 
assets  sold  with  recourse  to  be  removed 
from  a  bank's  balance  sheet  (see  "Sales 
of  Assets  With  Recourse"  in  Section  C.l. 
below  for  further  details).  As  a  resuh, 
such  assets  continue  to  be  included  in 
the  asset  base  which  is  used  to  calculate 
a  bank's  leverage  capital  ratio. 

Because  the  regulatory  reporting  rules 
for  thrifts  enable  them  to  remove  assets 
sold  with  recourse  from  their  balance 
sheets  when  such  transactions  qualify 
for  sales  under  GAAP,  the  OTS  capital 


rules  do  not  require  thrifts  to  hold 
leverage  capital  against  such  assets. 

B.S.h.  Low  Level  Recourse 
Transactions — The  banking  agencies 
and  the  OTS  generally  require  a  full 
risk-based  capital  charge  against  assets 
sold  with  recourse.  However,  in  the  case 
of  assets  sold  with  limited  recourse,  the 
OTS  limits  the  capital  charge  to  the 
lesser  of  the  amount  of  the  recourse  or 
the  actual  amount  of  capital  that  would 
otherwise  be  required  against  that  asset, 
i.e.,  the  full  effective  risk-based  capital 
charge.  This  is  known  as  the  "low  level 
recoiu-se"  rule. 

The  banking  agencies  proposed  in 
May  1994  to  adopt  the  low  level 
recoiu-se  rule  that  OTS  already  has  in 
place.  Such  action  was  mandated  four 
months  later  by  Section  350  of  the 
Riegle  Community  Development  and 
Regulatory  Improvement  Act  of  1994 
(RCDRIA).  The  FDIC  adopted  the  low 
level  recourse  rule  on  March  21, 1995, 
and  the  other  banking  agencies  have 
taken  similar  action. 

B.5.C.  Senior-Subordinated 
Structures — Some  securitized  asset 
arrangements  involvethe  creation  of 
senior  and  subordinated  classes  of 
securities.  When  a  bank  originates  such 
a  transaction  and  retains  the 
subordinated  interest,  the  banking 
agencies  require  that  capital  be 
maintained  against  the  entire  amount  of 
the  asset  pool.  However,  when  a  bank 
acquires  a  subordinated  interest  in  a 
pool  of  assets  that  it  did  not  own,  the 
banking  agencies  assign  the  investment 
in  the  subordinated  security  to  the  100 
percent  risk  weight  category. 

In  general,  the  OTS  requires  a  thrift 
that  holds  the  subordinated  interest  in 
a  senior-subordinated  structure  to 
maintain  capital  against  the  entire 
amount  of  the  underlying  asset  pool 
regardless  of  whether  the  subordinated 
interest  has  been  retained  or  has  been 
purchased. 

In  May  1994,  the  banking  agencies 
proposed  to  require  banking 
organizations  that  purchase 
subordinated  interests  which  absorb  the 
first  dollars  of  losses  from  the 
underlying  assets  to  hold  capital  against 
the  subordinated  interest  plus  all  more 
senior  interests. 

B.5.d.  Recourse  Servicing — The  right 
to  service  loans  and  other  assets  may  be 
retained  when  the  assets  are  sold.  This 
right  also  may  be  acquired  from  another 
entity.  Regardless  of  whether  servicing 
rights  are  retained  or  acquired,  recourse 
is  present  whenever  the  servicer  must 
absorb  credit  losses  on  the  assets  being 
serviced.  The  banking  agencies  and  the 
OTS  require  risk-based  capital  to  be 
maintained  against  the  full  amount  of 
assets  upon  which  a  selling  institution, 


as  servicer,  must  absorb  credit  losses. 
Additionally,  the  OTS  applies  a  capital 
charge  to  the  full  amount  of  assets  being 
serviced  by  a  thrift  that  has  purchased 
the  servicing  from  another  party  and  is 
required  to  absorb  credit  losses  on  the 
assets  being  serviced. 

The  banking  agencies'  May  1994 
proposal  also  would  require  banking 
organizations  that  purchase  certain  loan 
servicing  rights  which  provide  loss 
protection  to  the  owners  of  the  loans 
serviced  to  hold  capital  against  those 
loans. 

B.6.  Collateralized  Transactions 

The  FRB  and  the  OCC  have  lowered 
from  20  percent  to  zero  percent  the  risk 
weight  accorded  collateralized  claims 
for  which  a  positive  margin  of 
protection  is  maintained  on  a  daily  basis 
by  cash  on  deposit  in  the  institution  or 
by  secxmties  issued  or  guaranteed  by  the 
U.S.  Government  agencies  or  the  central 
governments  of  countries  that  are 
members  of  the  Organization  of 
Economic  Cooperation  and 
Development  (OECD). 

The  FDIC  and  the  OTS  still  assign  a 
20  percent  risk  weight  to  claims, 
collateralized  by  cash  on  deposit  in  the 
institution  or  by  securities  issued  or 
guaranteed  by  U.S.  Government 
agencies  or  OECD  central  governments. 
The  FDIC  staff  is  preparing  a  proposal 
that  will  lower  the  risk  weight  for 
collateralized  transactions. 

B.7.  Limitation  on  Subordinated  Debt 
and  Limited  Life  Preferred  Stock 

Consistent  with  the  Basle  Accord,  the 
banking  agencies  Umit  the  amount  of 
subordinated  debt  and  intermediate- 
term  preferred  stock  that  may  be  treated 
as  part  of  Tier  2  capital  to  an  amount 
not  to  exceed  50  percent  of  Tier  1 
capital.  In  addition,  all  maturing  capital 
instnmients  must  be  discounted  by  20 
percent  each  year  of  the  five  years 
before  maturity.  The  banking  agencies 
adopted  this  approach  in  order  to 
emphasize  equity  versus  debt  in  the 
assessment  of  capital  adequacy. 

The  OTS  has  no  limitation  on  the 
ratio  of  maturing  capital  instruments  as 
part  of  Tier  2.  Also,  for  all  maturing 
instruments  issued  on  or  after 
November  7, 1989  (those  issued  before 
are  grandfathered  with  respect  to  the 
discounting  requirement),  thrifts  hive 
the  option  of  using  either  (a)  the 
discounting  approach  used  by  the 
banking  regulators,  or  (b)  an  approach 
which  allows  for  the  full  inclusion  of  all 
such  instruments  provided  that  the 
amount  maturing  in  any  one  year  does 
not  exceed  20  percent  of  the  thrift's  total 
capital. 
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B.8.  Presold  Residential  Construction 
Loans 

The  four  agencies  assign  a  50  percent 
risk  weight  to  loans  to  builders  to 
finance  the  construction  of  one-to-four 
.family  residential  properties  that  have 
been  presold  and  meet  certain  other 
criteria.  However,  the  OTS  and  OCC 
rules  indicate  that  the  property  must  be 
presold  before  the  construction  loan  is 
made  in  order  for  the  loan  to  qualify  for 
the  50  percent  risk  weight.  The  FDIC 
and  FRB  permit  loans  to  builders  for 
residential  construction  to  qualify  for 
the  50  percent  risk  weight  once  the 
property  is  presold,  even  if  that  event 
occurs  after  the  construction  loan  has 
been  made. 

B.9.  Nonresidential  Construction  and 
Land  Loans 

The  banking  agencies  assign  loans  for 
nonresidential  real  estate  development 
and  construction  purposes  to  the  100 
percent  risk  weight  category.  The  OTS 
generally  assigns  these  loans  to  the  same 
100  percent  risk  category.  However,  if 
the  amount  of  the  loan  exceeds  80 
percent  of  the  fair  value  of  the  property, 
the  excess  portion  is  deducted  from 
capital. 

B.IO.  Privately-Issued  Mortgage-Backed 
Securities 

The  banking  agencies,  in  general, 
place  privately-issued  mortgage-backed 
securities  in  either  the  50  percent  or  100 
percent  risk- weight  category,  depending 
upon  the  appropriate  risk  category  of 
the  underlying  assets.  However, 
privately-issued  mortgage-backed 
securities,  if  collateralized  by 
government  agency  or  government- 
sponsored  agency  securities,  are 
generally  assigned  to  the  20  percent  risk 
weight  category. 

The  OTS  assigns  privately-issued 
high-quality  mortgage-related  securities 
to  the  20  percent  risk  weight  category. 
These  are,  generally,  privately-issued 
mortgage-backed  securities  with  AA  or 
better  investment  ratings. 

B.ll.  Other  Mortgage-Backed  Securities      b.14.  "Covered  Assets" 

The  banking  agencies  and  the  OTS 
automatically  assign  to  the  100  percent 
risk  weight  category  certain  mortgage- 
backed  securities,  including  interest- 
only  strips,  principal-only  strips,  and 
residuals.  However,  once  the  OTS' 
interest  rate  risk  amendments  to  its  risk- 
based  capital  standards  take  effect, 
stripped  mortgage-backed  securities  will 
be  reassigned  to  the  20  percent  or  50 
percent  risk  weight  category,  depending 
upon  these  securities'  characteristics. 
Residuals  will  remain  in  the  100  percent 
risk  weight  category. 


B.12.  Junior  Liens  on  One-to-Four 
Family  Residential  Properties 

In  some  cases,  a  bank  may  make  two 
loans  on  a  single  residential  property, 
one  loan  secured  by  a  first  lien,  the 
other  by  a  second  lien.  In  this  situation, 
if  the  total  amount  of  the  two  loans 
exceeds  a  prudent  loan-to-value  ratio, 
the  FDIC  and  the  FRB  would  not 
consider  the  loan  secured  by  the  first 
lien  to  be  eligible  to  receive  a  50  percent 
risk  weight.  Instead,  this  loan  would  be 
assigned  to  the  100  percent  risk  weight 
category.  In  all  cases,  the  FDIC  would 
assign  the  loan  secured  by  the  second 
lien  to  the  100  percent  risk  weight 
category  regardless  of  the  aggregate 
loan-to-value  ratio.  This  approach  for 
first  liens  is  intended  to  avoid  possible 
circumvention  of  the  capital 
requirement  and  to  capture  the  risks 
associated  with  the  combined 
transactions. 

The  OCC  and  OTS  generally  assign 
the  loan  secured  by  the  first  lien  to  the 
50  percent  risk  weight  category  and  the 
loan  secured  by  the  second  lien  to  the 
100  percent  risk  weight  category. 

B.13.  Mutual  Funds 

Rather  than  looking  to  a  mutual 
fund's  actual  holdings,  the  banking 
agencies  assign  all  of  a  bank's  holdings 
in  a  mutual  fund  to  the  risk  category 
appropriate  to  the  highest  risk  asset  that 
a  particular  mutual  fund  is  permitted  to 
hold  under  its  operating  rules.  Thus,  the 
banking  agencies  take  into  account  the 
maximum  degree  of  risk  to  which  a 
bank  may  be  exposed  when  investing  in 
a  mutual  fund  because  the  composition 
and  risk  characteristics  of  its  future 
holdings  cannot  be  known  in  advuice. 

The  OTS  applies  a  capital  charge 
appropriate  to  the  riskiest  asset  that  a 
mutual  fund  is  actually  holding  at  a 
particular  time.  In  addition,  both  the 
OTS  and  the  OCC  guidelines  also 
permit,  on  a  case-by-case  basis, 
investments  in  mutual  funds  to  be 
allocated  on  a  pro  rata  basis  in  a  manner 
consistent  with  the  actual  composition 
of  the  mutual  fund. 


The  banking  agencies  generally  place 
assets  subject  to  guarantee  arrangements 
by  the  FDIC  or  the  Federal  Savings  and 
Loan  Insurance  Corporation  in  the  20 
percent  risk  weight  category.  The  OTS 
places  these  "covered  assets"  in  the  zero 
percent  risk-weight  category. 

B.15.  Pledged  Deposits  and 
Nonvvithdrawable  Accounts 

Instruments  such  as  pledged  deposits, 
nonwithdrawable  accounts,  Income 
Capital  Certificates,  and  Mutual  Capital 
Certificates  do  not  exist  in  the  banking 


industry  and  are  not  addressed  in  the 
capital  guidelines  of  the  three  banking 
agencies. 

The  capital  guidelines  of  OTS  permit 
thrift  institutions  to  include  pledged 
deposits  and  nonwithdrawable  accounts 
that  meet  OTS  criteria.  Income  Capital 
Certificates,  and  Mutual  Capital 
Certificates  in  capital. 

B.16.  Agricultural  Loan  Loss 
Amortization 

In  the  computation  of  regulatory 
capital,  those  banks  accepted  into  the 
agricultural  loan  loss  amortization 
program  pursuant  to  Title  VIII  of  the 
Competitive  Equality  Banking  Act  of 
1987  may  defer  and  amortize  certain 
losses  related  to  agricultural  lending 
that  were  incurred  on  or  before 
December  31,  1991.  These  losses  must 
be  amortized  over  seven  years.  The 
unamortized  portion  of  these  losses  is 
included  as  an  element  of  Tier  2  capital 
under  the  banking  agencies'  risk-based 
capital  standards. 

Thrifts  were  not  eligible  to  participate 
in  the  agricultural  loan  loss 
amortization  program  established  by 
this  statute. 

C.  Differences  in  Reporting  Standards 
Among  the  Federal  Banking  and  Thrift 
Agencies 

C.l.  Sales  of  Assets  with  Recourse 

In  accordance  with  FASB  Statement 
No.  77,  a  transfer  of  receivables  with 
recourse  is  recognized  as  a  sale  if:  (1) 
The  transferor  surrenders  control  of  the 
future  economic  benefits,  (2)  the 
transferor's  obligation  under  the 
recourse  provisions  can  be  reasonably 
estimated,  and  (3)  the  transferee  cannot 
require  repurchase  of  the  receivables 
except  pursuant  to  the  recourse 
provisions. 

The  practice  of  the  banking  agencies 
is  generally  to  allow  banks  to  report 
transfers  of  receivables  as  sales  only 
when  the  transferring  institution:  (1) 
Retains  no  risk  of  loss  from  the  assets 
transferred  and  (2)  has  no  obligation  for 
the  payment  of  principal  or  interest  on 
the  assets  transferred.  As  a  result, 
virtually  no  transfers  of  assets  with 
recourse  can  be  reported  as  sales. 
However,  this  rule  does  not  apply  to  the 
transfer  of  first  lien  one-to-four  family 
residential  mortgage  loans  and 
agricultural  mortgage  loans  under  any 
one  of  the  government  programs 
(Government  National  Mortgage 
Association,  Federal  National  Mortgage 
Association,  Federal  Home  Loan 
Mortgage  Corporation,  and  Federal 
Agricultural  Mortgage  Corporation). 
Transfers  of  mortgages  under  these 
programs  are  treated  as  sales  for  Call 


Report  purposes,  provided  the  transfers 
would  be  reported  as  sales  under  GAAP. 
Furthermore,  private  transfers  of  first 
lien  one-to-four  family  residential 
mortgages  are  also  reported  as  sales  if 
the  transferring  institution  retains  only 
an  insignificant  risk  of  loss  on  the  assets 
transferred.  However,  under  the  risk- 
based  capital  framework,  the  seller's 
obligation  under  any  recourse  provision 
resulting  from  transfers  of  mortgage 
loans  under  the  government  programs  or 
in  private  transfers  that  qualify  as  sales 
is  viewed  as  an  off-balance  sheet 
exposure  that  will  be  assigned  a  100 
percent  credit  conversion  factor.  Thus, 
for  risk-based  capital  purposes,  capital 
is  generally  required  to  be  held  for  any 
recourse  obligation  associated  with  such 
transactions. 

The  OTS  accounting  poficy  is  to 
follow  FASB  Statement  No.  77. 
However,  in  the  calculation  of  risk- 
based  capital  under  OTS  guidelines,  off- 
balance  sheet  recourse  obligations  are 
converted  at  100  percent.  This 
effectively  negates  the  sale  treatment 
recognized  on  a  GAAP  basis  for  risk- 
based  capital  purposes,  but  not  for 
leverage  capital  purposes. 

On  May  25. 1994,  the  agencies  issued 
for  public  comment  a  proposal 
addressing  certain  aspects  of  the 
regulatory  capital  and  reporting 
treatment  of  assets  sold  with  recourse.  If 
finalized,  the  proposal  could  reduce  the 
differences  between  the  bank  regulatory 
reporting  requirements  and  GAAP  in 
this  area  (which  OTS  follows)  by 
allowing  a  larger  portion  of  asset 
transfers  with  recourse  to  -be  treated  as 
sales  for  Call  Report  purposes.  In 
addition,  the  staffs  of  the  four  agencies 
are  working  to  implement  Section  208 
of  the  RCDRIA  which  mandates  that  the 
regulatory  reporting  requirements 
applicable  to  transfers  of  small  business 
obligations  with  recourse  by  qualified 
insured  depository  institutions  to  be 
consistent  with  GAAP. 

C.2.  Futures  and  Forward  Contracts 

The  banking  agencies,  as  a  general 
rule,  do  not  permit  the  deferral  of  losses 
on  futures  and  forward  contracts 
whether  or  not  they  are  used  for  hedging 
purposes.  All  changes  in  market  value 
of  futures  and  forward  contracts  are 
reported  in  current  period  income.  The 
banking  agencies  adopted  this  reporting 
standard  prior  to  the  issuance  of  FASB 
Statement  No.  80,  which  permits  hedge 
or  deferral  accounting  under  certain 
circumstances.  Hedge  accounting  in 
accordance  with  FASB  Statement  No.  80 
is  permitted  by  the  banking  agencies 
only  for  futures  and  forward  contracts 
used  in  mortgage  banking  operations. 


The  OTS  practice  is  to  follow 
generally  accepted  accounting 
principles  for  futures  and  forward 
contracts.  In  accordance  with  FASB 
Statement  No.  80,  when  hedging  criteria 
are  satisfied,  the  accounting  for  a 
contract  is  related  to  the  accoimting  for 
the  hedged  item.  Changes  in  the  market 
value  of  the  contract  are  recognized  in 
income  when  the  effects  of  related 
changes  in  the  price  or  interest  rate  of 
the  hedged  item  are  recognized.  Such 
reporting  can  result  in  deferred  losses 
which  would  be  reflected  as  assets  on 
the  balance  sheet. 

The  FASB  is  working  to  develop  a 
comprehensive  hedge  accounting 
framework  for  all  fr^e-standing 
derivative  instruments,  including 
futures  and  forward  contracts  and 
certain  on-balance  sheet  instruments, 
that  can  be  applied  consistently  by  all 
enterprises.  The  banking  agencies  and 
the  OTS  are  monitoring  the  progress  of 
this  project. 

C.3.  Excess  Servicing  Fees 

As  a  general  rule,  the  banking 
agencies  do  not  follow  GAAP  for  excess 
servicing  fees,  but  require  a  more 
conservative  treatment.  Excess  servicing 
arises  when  loans  are  sold  with 
servicing  retained  and  the  stated 
servicing  fee  rate  is  greater  than  a 
normal  servicing  fee  rate.  With  the 
exception  of  sales  of  pools  of  first  lien 
one-to-four  family  residential  mortgages 
for  which  the  banking  agencies' 
approach  is  consistent  with  FASB'  . 
Statement  No.  65,  excess  servicing  fee 
income  in  banks  must  be  reported  as 
realized  over  the  life  of  the  transferred 
asset. 

In  contrast,  the  OTS  allows  the 
present  value  of  the  future  excess 
servicing  fee  to  be  treated  as  an 
adjustment  to  the  sales  price  for 
purposes  of  recognizing  gain  or  loss  on 
the  sale.  This  approach  is  consistent 
with  FASB  Statement  No.  65. 

C.4.  Specific  Valuation  Allowances  for, 
and  Charge-offs  of.  Troubled  Real-Estate 
Loans  not  in  Foreclosure 

A  troubled  real  estate  loan  is 
considered  "collateral  dependent" 
when  the  repayment  of  the  debt  will  be 
provided  solely  by  the  underlying  real 
estate  and  there  are  no  other  available 
and  reliable  sources  of  repayment.- 

For  a  troubled  collateral  dependent 
real  estate  loan,  the  banking  agencies 
generally  treat  any  portion  of  the  loan 
balance  that  exceeds  the  amount  that  is 
adequately  secured  by  the  value  of  the 
collateral,  and  that  can  clearly  be 
identified  as  uncollectible,  as  a  loss  that 
should  be  charged  off.  The  banking 
agencies  believe  that  this  approach 


accurately  reflects  the  amount  of 
recovery  a  financial  institution  is  likely 
to  receive  if  it  is  forced  to  foreclose  on 
the  underlying  collateral.  This  banking 
agency  approach  is  basically  consistent 
with  GAAP  as  it  has  been  appUed  by 
banks. 

The  most  recent  OTS  policy  has  been 
to  require  a  specific  valuation  allowance 
against  (or  a  partial  charge-off  of)  a  loan 
for  the  amount  by  which  the  recorded 
investment  in  the  loan  (generally,  its 
book  value)  exceeds  its  "value,"  as 
defined,  when  it  is  probabl.e,  based  on 
current  information  and  events,  that  a 
thrift  will  be  unable  to  collect  all 
amounts  due  (both  principal  and 
interest)  on  the  loan.  The  "value"  is 
either  the  present  value  of  the  expected 
future  cash  flows  on  the  loan 
discounted  at  the  loan's  effective 
interest  rate,  the  loan's  observable 
market  price,  or  the  fair  value  of  the 
collateral.  Previously,  the  OTS  generally 
required  specific  valuation  allowances 
for  troubled  real  estate  loans  based  on 
the  estimated  net  realizable  value  of  the 
collateral,  an  amount  that  normally 
exceeds  fair  value.  By  revising  its  policy 
in  1993,  OTS  narrowed  the  accounting 
difference  between  banks  and  thrifts. 
The  revised  OTS  poficy  is  somewhat 
similar  to  the  requirements  of  FASB 
Statement  No.  114  on  loan  impairment, 
which  was  issued  in  May  1993. 

As  all  banks  and  thrifts  adopt  FASB 
Statement  No.  114  during  1995,  this 
accounting  difference  will  be 
eliminated.  When  Statement  No.  114  is 
applied  for  regulatory  reporting 
purposes,  impairment  of  a  collateral 
dependent  loan  must  be  measured  using 
the  fair  value  of  the  collateral. 

C.5.  Offsetting  of  Assets  and  Liabilities 

FASB  Interpretation  No.  39. 
"Offsetting  of  Amounts  Related  to 
Certain  Contracts,"  became  effective  in 
1994.  Interpretation  No.  39  interprets 
the  longstanding  accounting  principle 
that  "the  offsetting  of  assets  and 
liabilities  in  the  balance  sheet  is 
improper  except  where  a  right  of  setoff 
exists."  Under  Interpretation  No.  39, 
four  conditions  must  be  met  in  order  to 
demonstrate  that  a  right  of  setoff  exists. 
A  debtor  with  "a  vahd  right  of  setoff 
may  offset  the  related  asset  and  liability 
and  report  the  net  amount."  The 
banking  agencies  allow  banks  to  apply 
Interpretation  No.  39  for  Call  Report 
purposes  solely  as  it  relates  to  on- 
balance  sheet  amounts  associated  with 
off-balance  sheet  conditional  and 
exchange  contracts  (e.g.,  forwards, 
interest  rate  swaps,  and  options).  Under 
the  Call  Report  instructions,  netting  of 
other  assets  and  liabilities  is  not 
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permitted  unless  specifically  required 
by  the  instructions. 

The  OTS  practice  is  to  follow  GAAP 
as  it  relates  to  offsetting  in  the  balance 
sheet. 

C.6.  Push  Down  Accounting 

Push  down  accounting  is  the 
establishment  of  a  new  accounting  basis 
for  a  depository  institution  in  its 
separate  financial  statements  as  a  result 
of  a  substantive  change  in  control. 
Under  push  down  accounting,  when  a 
depository  institution  is  acquired,  yet 
retains  its  separate  corporate  existence, 
the  assets  and  liabilities  of  the  acquired 
institution  are  restated  to  their  fair 
values  as  of  the  acquisition  date.  These 
values,  including  any  goodwill,  are 
reflected  in  the  separate  financial 
statements  of  the  acquired  institution  as 
well  as  in  any  consolidated  financial 
statements  of  the  institution's  parent. 

The  banking  agencies  require  push 
down  accounting  when  there  is  at  least 
a  95  percent  change  in  ownership.  This 
approach  is  generally  consistent  with 
accounting  interpretations  issued  by  the 
staff  of  the  Securities  and  Exchange 
Commission. 

The  OTS  requires  push  down 
accounting  when  there  is  at  least  a  90 
percent  change  in  ownership. 

C.7.  Negative  Goodwill 

Under  Accounting  Principles  Board 
Opinion  No.  16,  "Business 
Combinations,"  negative  goodwill  arises 
when  the  fair  value  of  the  net  assets 
acquired  in  a  purchase  business 
combination  exceeds  the  cost  of  the 
acquisition  and  a  portion  of  this  excess 
remains  after  the  values  otherwise 
assignable  to  the  acquired  noncurrent 
assets  have  been  reduced  to  a  zero 
value. 

The  banking  agencies  require  negative 
goodwill  to  be  reported  as  a  liability  on 
the  balance  sheet  and  do  not  permit  it 
to  be  netted  against  goodwill  that  is 
included  as  an  asset.  This  ensures  that 
all  goodwill  assets  are  deducted  in 
regulatory  capital  calculations 
consistent  with  the  internationally 
agreed-upon  Basle  Accord. 

The  OTS  permits  negative  goodwill  to 
offset  goodwill  assets  on  the  balance 
sheet. 

C.8.  In-Substance  Defeasance  of  Debt 

The  banking  agencies  do  not  permit 
banks  to  report  the  defeasance  of  their 
liabilities  in  accordance  with  FASB 
Statement  No.  76.  Defeasance  involves  a 
debtor  irrevocably  placing  risk-free 
monetary  assets  in  a  trust  established 
solely  for  satisfying  the  debt.  In  order  to 
qualify  for  this  treatment,  the  possibility 
that  the  debtor  wall  be  required  to  make 


further  payments  on  the  debt,  beyond 
the  funds  placed  in  the  trust,  must  be 
remote.  With  defeasance,  the  debt  is 
netted  against  the  assets  placed  in  the 
trust,  a  gain  or  loss  results  in  the  current 
period,  and  both  the  assets  placed  in  the 
trust  and  the  liability  are  removed  from 
the  balance  sheet.  However,  for  Call 
Report  purposes,  banks  must  continue 
to  report  defeased  debt  as  a  liability  and 
the  securities  contributed  to  the  trust 
must  continue  to  be  reported  as  assets. 
No  netting  is  permitted,  nor  is  any 
recognition  of  gains  or  losses  on  the 
transaction  allowed.  The  banking 
agencies  have  not  adopted  FASB 
Statement  No.  76  because  of  uncertainty 
regarding  the  irrevocability  of  trusts 
established  for  defeasance  purposes. 
Furthermore,  defeasance  would  not 
relieve  the  bank  of  its  contractual 
obhgation  to  pay  depositors  or  other 
creditors. 

The  OTS  practice  is  to  follow  FASB 
Statement  No.  76. 

Dated  at  Washington,  D.C..  this  22nd  day 
of  June,  1995. 

Federal  Dejxjsit  Insurance  Corporation. 
Jerry  L.  Langley. 
Executive  Secretary. 
[FR  Doc.  95-15930  Filed  6-28-95;  8:45  ami 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1055-OR] 

Kentucky;  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Kentucky.  (FEMA-1055-DR),  dated 
June  13, 1995,  and  related 
determinations. 
EFFECTIVE  DATE:  June  23,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell,  Response  and 
Recovery  Directorate,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-3606. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Kentucky  dated  June  13,  1995,  is  hereby 
amended  to  include  the  following  areas 
among  those  areas  determined  to  have 
been  adversely  affected  by  the 
catastrophe  declared  a  major  disaster  by 
the  President  in  his  declaration  of  June 
13,  1995: 

The  counties  of  Christian,  Laurel  and  Pike 
for  Individual  Assistance. 


The  counties  of  Carter,  Elliott  and  Floyd 
for  Individual  Assistance,  (already 
designated  for  Public  Assistance  and  Hazard 
Mitigation  Assistance). 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.516,  Disaster  Assistance.) 

Richard  W.  Krimm. 

Associate  Director.  Response  and  Recovery 

Directorate. 

|FR  Doc.  95-15980  Filed  6-28-95;  8:45  am) 
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[FEMA-1064-DR] 

Missouri;  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Missouri,  (FEMA-1054-DR),  dated  June 
2,  1995,  and  related  determinations. 
EFFECTIVE  DATE:  June  22,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell,  Response  and 
Recovery  Directorate,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-3606. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Missouri  dated  June  2,  1995,  is  hereby 
amended  to  include  the  following  areas 
among  those  areas  determined  to  have 
been  adversely  affected  by  the 
catastrophe  declared  a  major  disaster  by 
the  President  in  his  declaration  of  June 
2, 1995: 

The  counties  of  Andrew,  Atchinson,  Bates, 
Chariton,  Daviess,  Dekalb,  Gentry,  Henry, 
Howard,  Lafayette,  Linn,  Macon,  Moniteau. 
Perry  and  Warren  for  Individual  Assistance. 
(Already  designated  for  Public  Assistance.) 
(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance.) 
Richard  W.  Krimm, 

Associate  Director,  Response  and  Recovery 
Directorate. 
[FR  Doc.  95-15977  Filed  6-28-95;  8:45  am] 
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[FEMA-1054-OR] 

Missouri;  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Missouri,  (FEMA-1054-DR),  dated  June 
2,  1995,  and  related  determinations. 
EFFECTIVE  DATE:  June  23,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 


Pauline  C.  Campbell.  Response  and 
Recovery  Directorate,  Federal 
Emergency  Management  Agency. 
Washington.  DC  20472.  (202)  646-3606. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Missouri  dated  June  2, 1995,  is  hereby 
amended  to  include  the  following  areas 
among  those  areas  determined  to  have 
been  adversely  affected  by  the 
catastrophe  declared  a  major  disaster  by 
the  President  in  his  declaration  of  Jxme 
2. 1995: 

The  counties  of  Camden,  Jasper,  Maries, 
McDonald,  Morgan  and  New  Madrid  for 
Individual  Assistance. 
(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance.) 
Richard  W.  Krimm. 

Associate  Director,  Response  and  Recovery 
Directorate. 
|FR  Doc.  95-15978  Filed  6-28-95;  8:45  am] 
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[FEMA-1054-OR] 

Missouri;  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 


SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Missouri  (FEMA-1054-DR).  dated  June 
2,  1995.  emd  related  determinations. 
EFFECTIVE  DATE:  June  23.  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell,  Response  and 
Recovery  Directorate,  Federal 
Emergency  Management  Agency. 
Washington.  DC  20472.  (202)  646-3606. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  incident  period  for 
this  disaster  is  closed  effective  June  23, 
1995. 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.516,  Disaster  Assistance.) 

Richard  W.  Krimm, 

Associate  Director,  Response  and  Recovery 

Directorate. 

(FR  Doc.  95-15979  Filed  6-28-95;  8:45  am] 
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become  a  bank  holding  company  or  to 
acquire  a  bank  or  bank  holding 
company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
apphcation  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that 
application  or  to  the  offices  of  the  Board 
of  Governors.  Any  comment  on  an 
apphcation  that  requests  a  hearing  must 
include  a  statement  of  why  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute  and 
summarizing  the  evidence  that  would 
be  presented  at  a  hearing. 

Comments  regarding  this  apphcation 
must  be  received  not  later  than  July  24. 
1995. 

A.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street.  St.  Louis,  Missouri  63166: 
1.  Central  Bancompany,  Inc.,  Jefferson 
City.  Missouri;  to  acquire  100  percent  of 
the  voting  shares  of  Pleasant  Hope 
Bancshares.  Inc.,  Pleasant  Hope, 
Missouri,  and  thereby  indirectly  acquire 
100  percent  of  the  voting  shares  of 
Pleasant  Hope  Bank,  Pleasant  Hope, 
Missouri,  and  100  percent  of  the  voting 
shares  of  Webster  County  Bank. 
Marshfield.  Missouri. 

Board  of  Governors  of  the  Federal  Reserve 
System,  June  23, 1995. 
Jennifer  J.  Johnson. 
Deputy  Secretary  of  the  Board. 
(FR  Doc.  95-15964  Filed  6-28-95;  8:45  am) 
BILUNG  COOE  S21(M>1-F 


FOR  FURTHER  INFORMATION  CONTACT: 
PhiUip  S.  Priesman,  Attorney.  Federal 
Trade  Commission.  Bureau  of  Consumer 
Protection.  6th  St.  and  Pennsylvania 
Ave..  N.W..  Washington.  D.C.  20580. 
Telephone  (202)  326-2484. 
SUPPLEMENTARY  INFORMATK)N:  These  are 
the  most  recent  test  results  of  the  tar, 
nicotine,  and  carbon  monoxide  levels  of 
the  smoke  of  domestic  cigarettes 
reported  by  the  FTC.  This  Report 
contains  data  on  1107  varieties  of 
cigarettes  manufactured  and  sold  in  the 
United  States  in  1993.  The  Tobacco 
Institute  Testing  Laboratory  (TTTL),  a 
private  laboratory  operated  by  the 
cigarette  industry,  conducted  the  tar, 
nicotine,  and  cartjon  monoxide  testing 
for  the  widely-available  domestic 
cigarette  varieties.  This  testing  was 
conducted  under  the  review  of  a 
representative  of  the  FTC  through 
periodic  unannoiuiced  inspections. 
TTTL  provided  the  results  to  the 
respective  cigarette  companies.  The 
companies  provided  the  data  generated 
by  TTTL  regarding  their  own  brands  to 
the  FTC  in  response  to  compulsory 
process  issued  by  the  Commission. 
Cigarette  smoke  from  generic,  private 
label,  and  not-widely-available 
cigarettes  was  not  tested  by  TTTL,  but 
was  tested  by  the  cigarette  companies 
and  provided  under  compulsory  process 
to  the  FTC.  The  methodology,  processes, 
and  procedures  that  the  companies  and 
TTTL  employed  are  the  same  as  those 
the  Commission  has  followed  in  the 
past. 

By  direction  of  the  Commission. 
Donald  S.  Qark. 
Secretary. 
[FR  Doc.  95-15972  Filed  6-28-95;  8:45  am] 

BILUNG  COOE  6750-01-M 


FEDERAL  RESERVE  SYSTEM 

Central  Bancompany,  Inc.;  Formation 
of,  Acquisition  by,  or  Merger  of  Bank 
Holding  Companies 

The  company  listed  in  this  notice  has 
applied  for  the  Board's  approval  under 
section  3  of  the  Bank  Holding  Company 
Act  (12  U.S.C.  1842)  and  §  225.14  of  the 
Board's  Regulation  Y  (12  CFR  225.14)  to 


SUMMARY:  The  Federal  Trade 

Commission  publishes  the  Report  of  the 

Tar,  Nicotine,  and  Carbon  Monoxide 

Content  of  1107  Varieties  of  Domestic 

Cigarettes. 

DATES:  June  29,  1995. 

ADDRESSES:  Copies  of  the  full  report  are 

available  fi-om  the  FTC's  Pubhc 

Reference  Branch,  Room  130,  6th  St. 

and  Peimsylvania  Ave.,  N.W., 

Washington.  D.C.  20580.  (202)  326- 

3222. 


FEDERAL  TRADE  COMMISSION 

Report  of  the  Tar,  Nicotine,  and  Carbon 
Monoxide  Content  of  1107  Varieties  of 
Domestic  Cigarettes 

ACTK)N:  Notice. 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Health  Care  Policy  and 
Research 

Notice  of  Health  Care  Policy  and 
Research  Special  Emphasis  Panel 
Meeting 

In  accordance  with  section  10(a)  of 
the  Federal  Advisory  Committee  Act  (5 
U.S.C,  Appendix  2)  announcement  is 
made  of  the  following  special  emphasis 
panel  scheduled  to  meet  during  the 
month  of  July  1995: 

Name:  Health  Care  Policy  and  Research 
Special  Emphasis  Panel 

Date  and  Time:  July  20-21, 1995,  8:30  a.m. 

P/oce;  The  DoubleTree.  1750  Rockville 
Pike,  Woodmount  Room.  Rockville,  MD 
20852.  Open  July  20,  8:30  a.m.  to  9:30  a.m. 
Closed  for  remainder  of  meeting. 
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Purpose:  This  Panel  is  charged  with 
conducting  the  initial  review  of  grant 
applications  on  research  that  will  provide  (1) 
Severity  and  Acuity  Measures  for  Illness  and 
Injury  for  Children:  (2)  Child  and  Adolescent 
Patient  Outcomes  and  Outcome  Measures;  (3) 
Cost  of  Emergency  Medical  Services  for 
Children;  and  (4)  Emergency  Medical 
Services  for  Children  (EMSC)  System 
Organization,  ConTiguration,  and  Operation. 

Agenda:  The  open  session  of  the  meetLog 
on  July  20.  from  8:30  a.m.  to  9:30  a.m..  will 
be  devoted  to  a  business  meeting  covering 
administrative  matters.  During  the  closed 
session,  the  committee  will  be  reviewing  and 
discussing  grant  applications  dealing  with 
health  services  research  issues.  In  accordance 
with  the  Federal  Advisory  Committee  Act, 
section  10(d)  of  5  U.S.C,  Appendix  2  and  5 
II.S.C,  552b(c)(6],  it  has  been  detetrnined 
that  this  latter  session  will  be  closed 'because 
the  discussions  are  likely  to  reveal  personal 
information  concerning  individuals 
associated  with  the  grant  applications.  This 
information  is  exempt  from  mandatory 
disclosure. 

Anyone  wishing  to  obtain  a  roster  of 
members  or  other  relevant  information- 
should  contact  Gerald  E.  Calderone,  Ph.D.. 
Agency  for  Health  Care  Policy  and  Research, 
Suite  400,  2101  East  Jefferson  Street, 
Rockville,  Maryland  20852,  Telephone  (301) 
595-2462. 

Agenda  items  for  this  meeting  are'subject 
to  change  as  priorities  dictate.  ' 

Dated:  June  21,  1995. 
Clifton  R.  Gaus, 

Administrator. 

[FR  Doc.  95-15926  Filed  6-28-95;  8:45  am] 

BILLING  CODE  418&-40-M 


Food  and  Drug  Administration 

[Docket  No.  95N-01 85] 

Drug  Export;  Arimidex  (Anastrozole)  1 
Milligram  (mg)  Tablet 

AGENCY:  Food  and  Drug  AdmiQistration. 

HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  annou|icing 
that  Zeneca  Pharmaceuticals  Inc.,  has 
filed  an  application  requesting 
conditional  approval  for  the  export  of 
the  human  drug  Arimidex  (Anastrozole) 
1  mg  tablet  to  the  United  Kingdom. 
ADDRESSES:  Relevant  information  on 
this  application  may  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23,  12420  Farklawn  Dr., 
Rockville,  MD  20857,  and  to  the  contact 
person  identified  below.  Any  future 
inquiries  concerning  the  export  of 
human  drugs  under  the  Drug  Export 
Amendments  Act  of  1986  should  also  be 
directed  to  the  contact  person. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  E.  Hamilton,  Center  for  Drug 


Evaluation  and  Research  (HFD-310). 
Food  and  Drug  Administration,  7520 
Standish  PI.,  Rockville.  MD  20855,  301- 
594-3150. 

SUPPLEMENTARY  INFORMATION:  The  drug 
export  provisions  in  section  802  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  382)  provide  that 
FDA  may  approve  applications  for  the 
export  of  drugs  that  are  not  currently 
approved  in  the  United  States.  Section 
802(b)(3)(B)  of  the  act  sets  forth  the 
reqijirements  that  must  be  met  in  an 
application  for  approval.  Section 
802(b)(3)(C)  of  the  act  requires  that  the 
agency  review  the  application  within  30 
days  of  its  filing  to  determine  whether 
the  requirements  of  section  802(b)(3)(B) 
have  been  satisfied.  Section  802(b)(3)(A) 
of  the  act  requires  that  the  agency 
publish  a  notice  in  the  Federal  Register 
within  10  days  of  the  filing  of  an 
application  for  export  to  facilitate  public 
participation  in  its  review  of  the 
application.  To  meet  this  requirement, 
the  agency  is  providing  notice  that 
Zeneca  Pharmaceuticals.  Inc..  1800 
Concord  Pike,  P.O.  Box  15437. 
Wilmington,  DE  19850-5437,  has  filed 
an  application  requesting  conditional 
approval  for  the  export  of  the  human 
drug  Arimidex  (Anastrozole)  1  mg  tablet 
to  the  United  Kingdom.  This  product  is 
used  for  the  treatment  of  advanced 
colorectal  cancer.  The  application  was 
received  and  filed  in  the  Center  for  Drug 
Evaluation  and  Research  on  May  30, 
1995,  which  shall  be  considered  the 
filing  date  for  purposes  of  the  act. 

Interested  persons  may  submit . 
relevant  information  on  the  application 
to  the  Dockets  Management  Branch 
(address  above)  in  two  copies  (except 
that  individuals  may  submit  single 
copies)  and  identified  with  the  docket 
number  found  in  brackets  in  the 
heading  of  this  document.  These 
submissions  may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m..  Monday  through  Friday. 

The  agency  encourages  any  person 
who  submits  relevant  information  on 
the  application  to  do  so  by  July  10, 
1995,  and  to  provide  an  additional  copy 
of  the  submission  directly  to  the  contact 
person  identified  above,  to  facilitate 
consideration  of  the  information  during 
the  30-day  review  period. 

This  notice  is  issued  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sec.  802  (21  U.S.C.  382))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10)  and 
redelegated  to  the  Center  for -Drug 
Evaluation  and  Research  (21  CFR  5.44). 


Dated:  June  19,  1995. 
Betty  L.  )ones. 

Deputy  Director,  Office  of  Compliance.  Center 
for  Drug  Evaluation  and  Research. 

|FR  Doc.  95-15969  Filed  6-28-95;  8:45  am] 

BILUNG  CODE  4160-01-F 


[Docket  No.  95N-0184] 

Drug  Export;  Tomudexc")  (Paltitrexid)  2 
Milligrams  (MG)  Powder  for  Infusion 
and  5  Milliliters  (ML)  Clear  Glass  Vial 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Zeneca  Pharmaceuticals,  Inc.,  has 
filed  an  application  requesting 
conditional  approval  for  the  export  of 
the  himian  drug  Tomudex®  (Paltitrexid) 
2  mg  powder  for  infusion  and  5  mL 
clear  glass  vial  to  the  United  Kingdom. 
ADDRESSES:  Relevant  information  on 
this  application  may  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23.  12420  Parklawn  Dr., 
Rockville,  MD  20857.  and  to  the  contact 
person  identified  below.  Any  future 
inquiries  concerning  the  export  of 
human  drugs  under  the  Drug  Export 
Amendments  Act  of  1986  should  also  be 
directed  to  the  contact  person. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  E.  Hamilton.  Center  for  Drug 
Evaluation  and  Research  (HFD-310). 
Food  and  Drug  Administration.  7520 
Standish  PI.,  Rockville.  MD  20855,  301- 
594-3150. 

SUPPLEMENTARY  INFORMATION:  The  drug 
export  provisions  in  section  802  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  382)  provide  that 
FDA  may  approve  applications  for  the 
export  of  drugs  that  are  not  currently 
approved  in  the  United  States.  Section 
802(b)(3)(B)  of  the  act  sets  forth  the 
requirements  that  must  be  met  in  an 
application  for  approval.  Section 
802(b)(3)(C)  of  the  act  requires  that  the 
agency  review  the  application  within  30 
days  of  its  filing  to  determine  whether 
the  requirements  of  section  802(b)(3)(B) 
have  been  satisfied.  Section  802(b)(3)(A) 
of  the  act  requires  that  the  agency 
publish  a  notice  in  the  Federal  Register 
within  10  days  of  the  filing  of  an 
application  for  export  to  facilitate  public 
participation  in  its  review  of  the 
application.  To  meet  this  requirement, 
the  agency  is  providing  notice  that 
Zeneca  Pharmaceuticals,  Inc.,  1800 
Concord  Pike,  P.O.  Box  15437, 
Wilmington,  DE  19850-5437,  has  filed 
an  application  requesting  conditional 


approval  for  the  export  of  the  human 
drug  Tomudex®  (Paltitrexid)  2  mg 
powder  for  infusion  and  5  mL  clear 
glass  vial  to  the  United  Kingdom.  This 
product  is  used  for  the  treatment  of 
advanced  colorectal  cancer.  The 
application  was  received  and  filed  in 
the  Center  for  Drug  Evaluation  and 
Research  on  May  30. 1995.  which  shall 
be  considered  the  filing  date  for 
purposes  of  the  act. 

Interested  persons  may  submit 
relevant  information  on  the  application 
to  the  Dockets  Management  Branch 
(address  above)  in  two  copies  (except 
that  individuals  may  submit  single 
copies)  and  identified  with  the  docket 
number  found  in  brackets  in  the 
heading  of  this  document.  These 
submissions  may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m..  Monday  through  Friday. 

The  agency  encourages  any  person 
who  submits  relevant  information  on 
the  application  to  do  so  by  July  10. 
1995,  and  to  provide  an  additional  copy 
of  the  submission  directly  to  the  contact 
person  identified  above,  to  facilitate 
consideration  of  the  information  during 
the  30-day  review  period. 

This  notice  is  issued  under  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(sec.  802  (21  U.S.C.  382))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10)  and 
redelegated  to  the  Center  for  Drug 
Evaluation  and  Research  (21  CFR  5.44). 

Dated:  June  19. 1995. 
Betty  L.  }ones, 

Deputy  Director,  Office  of  Compliance,  Center 
for  Drug  Evaluation  and  Research. 
[FR  Doc.  95-15925  Filed  6-28-95;  8:45  am] 
BILUNG  CODE  416IM>1-F 


pursuant  to  section  1902(a)  (43)  of  the 
Social  Security  Act.  These  reports 
provide  HCFA  with  data  necessary  to 
assess  the  effectiveness  of  State  EPSDT 
programs,  to  develop  trend  patterns  and 
projections  nationally,  and  to  respond  to 
inquiries;  Respondents:  State  Medicaid 
agencies;  Number  of  Respondents:  56; 
Total  Annual  Responses:  56;  Total 
Annual  Hours  Requested:  1,568. 

Additional  Information  or  Comments: 
Call  the  Reports  Clearance  Office  on 
(410)  786-1326  for  copies  of  the 
clearance  request  packages.  Written 
comments  and  recommendations  for  the 
proposed  information  collections 
should  be  sent  within  30  days  of  this 
notice  directly  to  the  OMB  Desk  Officer 
designated  at  the  following  address: 
OMB  Human  Resources  and  Housing 
Branch.Attention:  Alhson  Eydt.  New 
Executive  Office  Building.  Room  10235, 
Washington.  D.C.  20503. 
Kathleen  B.  Larson. 

Director,  Management  Planning  and  Analysis 
Staff,  Office  of  Financial  and  Human 
Resources,  Health  Care  Financing 
Administration. 
IFR  Doc.  95-15775  Filed  6-28-95;  8:45  am) 

BILUNG  CODE  4120-0»-P 


Health  Care  Financing  Administration 

Public  Information  Collection 
Requirements  Submitted  to  the  Office 
of  Management  and  Budget  (OMB)  for 
Clearance 

The  Health  Care  Financing 

Administration  (HCFA).  Department  of 

Health  and  Human  Services,  has 

submitted  to  OMB  the  following 

proposals  for  the  collection  of 

information  in  compliance  with  the 

Paperwork  Reduction  Act  (Public  Law 

96-511). 

1.  Type  o/flequesf;  Reinstatement. 

without  change  of  a  previously 

approved  collection  for  which  approval 

has  expired;  Title  of  Information 

Collection:  Early  and  Periodic 

Screening.  Diagnostic  and  Treatment 

(EPSDT)  Report;  Form  No.:  HCFA^16; 

L'se;  States  are  required  to  submit 

annual  EPSDT  program  reports  to  HCFA 


Health  Resources  and  Services 
Administration 

HIV  Emergency  Relief  Grant  Program 

agency:  Health  Resources  and  Services 
Administration.  HHS. 
ACTION:  Notice  of  grants  made  to  eligible 
metropolitan  areas. 

SUMMARY:  The  Health  Resources  and 
Services  Administration  (HRSA) 
annoimces  that  fiscal  year  1995  funds 
have  been  awarded  to  the  42  eligible 
metropolitan  areas  (EMAs)  that  have 
been  the  most  severely  affected  by  the 
HIV  epidemic.  Although  these  funds 
have  already  been  awarded  to  the 
EMAs.  HRSA  is  publishing  this  notice 
to  inform  the  general  public  of  the 
existence  of  the  funds.  In  addition. 
HRSA  determined  that  it  would  be 
useful  for  the  general  public  to  be  aware 
of  the  structure  of  the  HIV  Emergency 
ReUef  Grant  Program  and  the  statutory 
requirements  governing  the  use  of  the 
funds. 

The  purposes  of  these  funds  are  to 
deliver  or  enhance  HIV-related  (1) 
outpatient  and  ambulatory  health  and 
support  services,  including  case 
management  and  comprehensive 
treatment  services,  for  individuals  and 
families  with  HIV  disease;  and  (2) 
inpatient  case  management  services  that 
prevent  unnecessary  hospitalization  or 
that  expedite  discharge,  as  medically 


appropriate,  from  inpatient  facilities. 
The  HIV  Emergency  Relief  Grant 
Program  was  authorized  by  Title  I  of  the 
Ryan  White  Comprehensive  AIDS 
Resources  Emergency  (CARE)  Act  of 
1990,  Public  Law  101-381,  which 
amended  Title  XXVI  of  the  Public 
Health  Service  Act.  Funds  were 
appropriated  under  Public  Law  103- 
333. 

FOR  FURTHER  INF0RMATK5N  CONTACT: 
Individuals  interested  in  the  Title  I  HIV 
Emergency  Relief  Grant  Program  should 
contact  the  Office  of  the  Chief  Elected 
Official  (CEO)  in  their  locality,  and  may 
obtain  information  on  their  CEO  contact 
by  calling  Anita  Eichler,  M.P.H.. 
Director,  Division  of  HIV  Services,  at 
(301)  443-6745. 

SUPPLEMENTARY  INFORMATKJN: 

Availability  of  Funds 

A  total  of  $349,370,000  was  made 
available  for  the  Title  I  HIV  Emergency 
Relief  Grant  Program.  Of  the  amount 
available.  50  percent  was  allocated  to 
the  42  EMAs  according  to  a  formula 
based  on  the  number  and  incidence  of 
AIDS  cases  reported  to  the  Centers  for 
Disease  Control  and  Prevention  (CDC)  as 
of  March  31 ,  1994.  The  other  50  percent 
was  awarded  competitively  to  the  EMAs 
as  supplemental  grants.  Below  is  a 
distribution  of  grants  made  to  the  42 
EMAs. 


Grantee 


Alameda  County  CA  (Oak- 
land). 

Austin  TX  

Baltinrwre  MD 

Bergen-Passak:  NJ 

Boston  MA  

Broward  County  FL  (Ft  Lau- 
derdale). 

Caguas  PR  

Chrcago  IL  

Dallas  County  TX  (Dallas)  .... 

Denver  CO 

Detroit  Ml  

Dutchess  County  NY  

Fulton  County  GA  (Atlanta)  .. 

Harris  County  TX  (Houston)  . 

Hudson  County  NJ  (Jersey 
City). 

Jacksonville  FL  

Kansas  City  MO  

Los  Angeles  CA 

Metro-Dade  County  FL 
(Miami). 

Nassau/Suffolk  NY  

New  Haven  CT  

New  Orleans  LA  

New  York  City  NY  

Newark  NJ  

Orange  County  CA  

Orange  County  FL  (Orlando) 

Philadelphia  PA  

Phoenix  AZ  

Ponce  PR  

Portland  OR 


Total  award 


$4,148,299 

2,124.274 
4,715,150 
2,847,639 
7,079.242 
5,091 ,994 

902,928 

12,099,865 

8,176.385 

3,092,041 

2,406,902 

609,583 

9,091,331 

10.233,981 

3,770,366 

2,418,868 

2,726,195 

31 ,037,580 

19,195,347 

3,895,849 
2,711,634 
3,503,009 
93,587,184 
1 1 ,791 ,405 
3,175,288 
3,194,835 
9,836,096 
2,447,784 
1 ,908.071 
2.402.734 


33812 


Federal  Register  /  Vol.  60.  No.  125  /  Thursday,  June  29,  1995  /  Notices 


Grantee 


San  Antcxiio  TX  

San  Bernardino  CA  , 

San  Dtego  CA 

San  Francisco  CA  

San  Juan  PR  

Seattle  WA 

Sononrfa  County  CA  (Santa 
Rosa). 

St  Loms  MO 

Tannpa/St  Petersburg  FL  ... 

Vineland  HJ  

Washington.  DC  

West  Palm  Beach  FL  


Total  award 


1,731,222 
2,656.331 
5,628,252 
31,969,914 
10.269,416 
4,048,484 
1.207.605 

2.581.330 

4.231,119 

340,644 

10,713,183 

3,770,641 


Eligible  Grantees 

Metropolitan  areas  which  were 
eligible  for  grant  awards  under  Title  I 
were  those  areas  for  which,  as  of  March 
31.  1994.  there  had  been  reported  to  and 
confirmed  by  the  CDC  a  cumulative 
total  of  more  than  2.000  cases  of  AIDS; 
or.  for  which  the  per  capita  incidence  of 
cumulative  cases  of  AIDS  was  not  less 
than  0.0025.  as  computed  on  the  basis 
of  the  most  recently  available  data 
reported  to  CDC  for  the  population  in 
the  area. 

Grants  were  awarded  to  the  chief 
elected  official  of  the  city  or  urban 
county  in  each  EMA  that  administers 
the  public  health  agency  providing 
outpatient  and  ambulatory  services  to 
the  greatest  number  of  individuals  with 
AIDS. 

To  be  eligible  for  assistance  under 
Title  I.  the  CEO  was  required  to 
establish  or  designate  an  HIV  health 
services  plarming  council  to:  (1) 
Establish  priorities  for  the  allocation  of 
funds  within  the  eligible  area;  (2) 
develop  a  comprehensive  plan  for  the 
organization  and  delivery  of  health 
services  described  in  the  statute  that  is 
compatible  with  any  State  or  local  plan 
regarding  the  provision  of  health 
services  to  individuals  with  HIV 
disease;  and  (3)  assess  the  efficiency  of 
the  administrative  mechanism  in 
rapidly  allocating  funds  to  the  areas  of 
greatest  need  within  the  eligible  area. 
The  planning  council  must  include 
representatives  of:  Health  care 
providers;  community-based  and  AIDS 
service  organizations;  social  services 
providers;  mental  health  services 
providers;  local  public  health  agencies; 
hospital  planning  agencies  or  health 
care  planning  agencies;  affected 
communities,  including  individuals 
vdth  HIV  disease;  non-elected 
community  leaders;  State  govermnent; 
and  grantees  receiving  categorical  grants 
for  early  intervention  services  under 
Title  III  of  the  CARE  Act.  The  allocation 
of  funds  and  services  within  the  EMA 
must  be  made  in  accordance  with  the 


priorities  established  by  the  planning 
council. 

To  be  eligible  to  receive  a  grant  under 
Title  I.  the  EMAs  were  required  to 
submit  an  application  containing  such 
information  as  the  Secretary  required, 
including  assurances  adequate  to 
ensure: 

•  That  funds  received  would  be 
utilized  to  supplement  not  supplant 
State  funds  provided  for  HIV-related 
services; 

•  That  the  political  subdivisions 
within  the  EMA  would  maintain  HIV- 
related  expenditures  at  a  level  equal  to 
that  expended  for  the  1-year  period 
preceding  the  first  fiscal  year  for  which 
the  grant  was  received.  Funds  received 
under  Title  I  may  not  be  used  in 
maintaining  the  required  level  of 
expenditures; 

•  That  the  EMA  has  an  HIV  health 
services  planning  council  and  has 
entered  into  intergovernmental 
agreements  with  any  required  political 
subdivisions  and  has  developed  or  will 
develop  a  comprehensive  plan  for  the 
organization  and  delivery  of  health 
services,  in  accordance  with  the 
legislation; 

•  That  entities  within  the  EMA  that 
receive  Title  I  funds  will  participate  in 
an  established  HIV  community-based 
continuum  of  care  if  such  continuum 
exists  within  the  EMA; 

•  That  Title  I  funds  will  not  be 
utilized  to  make  payments  for  any  item 
or  service  to  the  extent  that  payment  has 
been  made,  or  can  reasonably  be 
expected  to  be  made,  with  respect  to 
that  item  or  service  (1)  under  any  State 
compensation  program,  under  an 
insurance  policy,  or  under  any  Federal 
or  State  health  benefits  program,  or  (2) 
by  an  entity  that  provides  health 
services  on  a  prepaid  basis;  and 

•  To  the  maximum  extent  practicable, 
that  HIV  health  care  and  support 
services  provided  with  Title  I  assistance 
will  be  provided  and  without  regard  to 
the  current  or  past  health  condition  of 
the  individual.  Such  services  will  be 
provided  in  a  setting  that  is  accessible 
to  low-income  individuals  with  HIV 
disease,  and  a  program  of  outreach  will 
be  provided  to  inform  such  individuals 
of  such  services. 

General  Use  of  Grant  Funds 

EMAs  must  use  the  Title  I  HIV 
Emergency  Relief  grants  to  provide 
financial  assistance  to  public  or 
nonprofit  entities,  for  the  purpose  of 
delivering  or  enhancing — 

•  HIV-related  outpatient  and 
ambulatory  health  and  support  services, 
including  case  management  and 
comprehensive  treatment  services,  for 


individuals  and  families  with  HIV 
disease;  and 

•  HIV-related  inpatient  case 
management  services  that  prevent 
unnecessary  hospitalization  or  that 
expedite  discharge,  as  medically 
appropriate,  from  inpatient  facilities. 

Services  supported  by  the  Title  I  grant 
funds  must  be  accessible  to  low-income 
individuals  and  families,  including 
women  and  children  with  HIV 
infection,  minorities,  and  homeless,  and 
persons  affected  by  chemical 
dependency. 

Federal  Smoke-Free  Compliance 

The  Public  Health  Service  strongly 
encourages  all  grant  recipients  to 
provide  a  smoke-free  workplace  and 
promote  the  non-use  of  all  tobacco 
products.  In  addition.  Public  Law  103- 
277.  the  Pro-Children  Act  of  1994. 
prohibits  smoking  in  certain  facilities 
(or.  in  some  cases,  any  portion  of  a 
facility)  in  which  regular  or  routine 
education,  library,  day  care,  health  care 
or  early  childhood  development 
services  are  provided  to  children. 

Executive  Order  12372 

Grants  awarded  for  the  Title  I  HIV 
Emergency  Relief  Grant  Program  are 
subject  to  the  provisions  of  Executive 
Order  12372,  as  implemented  under  45 
CFR  Part  100.  which  allows  States  the 
option  of  setting  up  a  system  for 
reviewing  applications  within  their 
States  for  assistance  under  certain 
Federal  programs.  The  application 
packages  made  available  by  HRSA  to  the 
EMAs  contained  a  listing  of  States 
which  have  chosen  to  set  up  such  a 
review  system  and  provided  a  point  of 
contact  in  the  States  for  the  review. 

The  catalog  of  Federal  Domestic  Assistance 
Numbers  are:  Formula  Grants — 93.915; 
Supplemental  Grants — 93.914. 

Dated:  June  23.  1995. 
Giro  V.  Sumaya, 
Administrator. 
|FR  Doc.  95-15970  Filed  6-28-95;  8:45  am] 

BILLING  CODE  4160-1S-M 


HIV  Care  Grant  Program 

AGENCY:  Health  Resources  and  Services 
Administration.  HHS. 
ACTION:  Notice  of  grants  made  to  States 
and  territories. 

SUMMARY:  The  Health  Resources  and 
Services  Administration  (HRSA) 
announces  that  fiscal  year  1995  funds 
have  been  awarded  to  States  and 
territories  (hereinafter  States)  for  the 
HIV  Care  Grant  Program.  Although  these 
funds  have  already  been  awarded  to  the 
States.  HRSA  is  publishing  this  notice  to 
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inform  the  general  public  of  the 
existence  of  the  funds.  In  addition. 
HRSA  determined  that  it  would  be 
useful  for  the  general  public  to  be  aware 
of  the  structure  of  the  HTV  Care  Grant 
Program  and  the  statutory  requirements 
governing  the  use  of  the  funds. 

Funds  will  be  used  by  the  States  to 
improve  the  quality,  availability,  and 
organization  of  health  care  and  support 
services  for  individuals  and  families 
with  HIV  infection.  The  HIV  Care  Grant 
Program  was  authorized  by  Title  II  of 
the  Ryan  White  Comprehensive  AIDS 
Resources  Emergency  (CARE)  Act  of 
1990.  PubHc  Law  101-381,  which 
amended  Title  XXVI  of  the  Public 
Health  Service  Act.  Funds  were 
appropriated  under  Public  Law  103- 
333. 

FOR  FURTHER  INFORMATION  CONTACT: 
Individuals  interested  in  the  HIV  Care 
Grant  Program  should  contact  the 
appropriate  office  in  their  State,  and 
may  obtain  information  on  their  State 
contact  by  calling  Anita  Eichler,  M.P.H.. 
Director.  Division  of  HIV  Services,  at 
(301) 443-6745. 

SUPPLEMENTARY  INFORMATION: 

Availability  of  Funds 

A  total  of  $174,766,500  was  made 
available  for  the  Title  II  HIV  Care  Grant 
Program.  These  fimds  have  been  allotted 
to  the  States  according  to  a  formula 
based  on  the  number  of  AIDS  cases 
reported  to  the  Centers  for  Disease 
Control  and  Prevention  for  the  24 
months  ending  September  30,  1994.  and 
a  per  capita  income  factor.  Below  is  the 
distribution  of  funds  by  State. 


State 


State 


Alatjama 

Alaska  

Arizona 

Arkansas 

California 

Colorado  

Connecticut 

Delaware 

District  of  Columbia 

Florida 

Georgia  

Hawaii  

Idaho 

Illinois 

Indiana  

Iowa  

Kansas  

Kentucky  

Louisiana  

Maine  

Maryland  

Massachusetts 

Michigan  

Minnesota  

Mississippi  

Missouri  

Montana 


Amount 


$1 


27 
1 
2 

2 

17 
4 


349.942 
100.000 
759,313 
753,038 
,867,193 
,980,699 
,404,858 
585,604 
,532,524 
780,752 
,731 ,696 
499,350 
138,867 
,577,650 
,536,770 
333,360 
568,263 
643,697 
,785,044 
228,492 
,684,012 
,776,077 
.675.943 
973.550 
954,192 
.504.335 
100.000 


Nebraska  

Nevada  

New  Hampshire 

New  Jersey 

New  Mexico  

New  Yort< 

North  Carolina  .. 
North  Dakota  .... 

Ohio  

Oklahoma  

Oregon 

Pennsylvania  .... 
Rhode  Island  .... 
South  Carolina  . 
South  Dakota  ... 

Tennessee  

Texas  

Utah  

Vermont  

Virginia  

Washington 

West  Virginia  ... 

Wisconsin  

Wyoming 

Guam  

Puerto  Rico 

Virgin  Islands  ^  . 


Amount 


267.083 

964.174 

175,763 
8,958,831 

479,074 

29.093,044 

2.414,668 

100.000 
2,623,138 
1 ,050,786 
1,300,587 
5,177,510 

554.753 
2.679,771 

100,000 

1 ,846,877 

12,636,414 

428,266 

103,727 
2,642,609 
2,310,797 

184,768 
1.063.650 

100.000 

2.902 

7.682.087 

0 


^  Did  not  apply  for  FY  1995  funds. 
Eligibility  Criteria 

In  order  to  receive  funding  imder 
Title  II  of  the  CARE  Act,  each  State  was 
required  to  develop: 

•  A  detailed  description  of  the  HIV- 
related  services  provided  in  the  State  to 
individuals  and  families  with  HIV 
disease  during  the  year  preceding  the 
year  for  which  the  grant  was  requested, 
and  the  number  of  individuals  and 
families  receiving  such  services;  and 

•  A  comprehensive  plan  for  the 
organization  and  delivery  of  HIV  health 
care  and  support  services  to  be  funded 
with  the  Title  II  grant,  including  a 
description  of  the  purposes  for  which 
the  State  intends  to  use  such  assistance. 

Each  State  was  also  required  to 
submit  an  application  containing  such 
agreements,  assurances,  and  information 
as  the  Secretary  determined  to  be 
necessary  to  carry  out  this  program, 
including  an  assurance  that: 

•  The  public  health  agency  that  is 
administering  the  grant  for  the  State  will 
conduct  public  hearings  concerning  the 
proposed  use  and  distribution  of  the 
Title  II  grant  assistance; 

•  The  State  will,  to  the  maximimi 
extent  practicable,  ensure  that  HIV- 
related  health  care  and  support  services 
delivered  with  Title  II  assistance  will  be 
provided  and  without  regard  to  the 
current  or  past  health  condition  of  the 
individual;  ensure  that  such  services 
will  be  provided  in  a  setting  that  is 
accessible  to  low-income  individuals 
with  HIV  disease,  and  provide  outreach 
to  inform  such  individuals  of  the 
services  available;  and,  in  the  case  of  a 


State  that  intends  to  use  grant  funds  for 
the  continuation  of  health  insurance 
coverage,  ensure  that  the  State  has 
estabUshed  a  program  that  assures  that 
such  amounts  will  be  targeted  to 
individuals  who  would  not  otherwise  be 
able  to  afford  health  insurance  coverage, 
that  income,  assets,  and  medical 
expense  criteria  will  be  established  and 
applied  by  the  State  to  identify  those 
individuals  who  qualify  for  assistance, 
and  that  information  concerning  such 
criteria  will  be  made  available  to  the 
public; 

•  The  State  will  provide  for  periodic 
independent  peer  review  to  assess  the 
quality  and  appropriateness  of  health 
and  support  services  provided  by 
entities  that  receive  Title  II  funds  from 
the  State; 

•  The  State  will  permit  and  cooperate 
with  any  Federal  investigations 
undertaken  regarding  programs 
conducted  under  Title  11; 

•  The  State  will  maintain  HIV-related 
activities  at  a  level  that  is  equal  to  not 
less  than  the  level  of  such  expenditures 
by  the  State  for  the  1-year  period 
preceding  the  fiscal  year  for  which  the 
State  applied  to  receive  a  grant  under 
Title  II;  and 

•  The  State  will  ensure  that  grant 
funds  are  not  utilized  to  make  payments 
for  any  item  or  service  to  the  extent  that 
payment  has  been  made,  or  can 
reasonably  be  expected  to  be  made,  with 
respect  to  that  item  or  service  (1)  under 
any  State  compensation  program,  under 
an  insurance  policy,  or  under  any 
Federal  or  State  health  benefits  program, 
or  (2)  by  an  entity  that  provides  health 
services  on  a  prepaid  basis. 

General  Use  of  Grant  Funds 

States  may  use  the  HIV  Care  Grant 
funds  to: 

•  Establish  and  operate  HIV  care 
consortia  within  areas  most  affected  by  . 
HIV.  The  statute  defines  a  consortium  as 
an  association  of  one  or  more  public, 
and  one  or  more  nonprofit  private 
health  care  and  support  service 
providers  and  community-based 
organizations  operating  within  areas 
determined  by  the  State  to  be  most 
affected  by  HIV  disease. 

•  Provide  home-  and  community- 
based  care  services  for  individuals  with 
HIV  disease.  Funding  priorities  must  be 
given  to  entities  that  provide  assurances 
to  the  State  that  they  will  participate  in 
HIV  care  consortia  if  such  consortia 
exist  within  the  State,  and  will  utilize 
the  funds  for  the  provision  of  home-  and 
community-based  services  to  low- 
income  individuals  with  HIV  disease. 

•  Provide  assistance  to  assure  the 
continuity  of  health  insurance  coverage 
for  low-income  (as  defined  by  the  State) 
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individuals  with  HTV  disease.  The  State 
must  estabUsh  a  program  that  assures 
that  (1)  funds  will  be  targeted  to 
individuals  who  would  not  otherwise  be 
able  to  afford  health  insurance  coverage, 
and  (2)  income,  asset,  and  medical 
expense  criteria  will  be  established  and 
appUed  by  the  State  to  identify  those 
individuals  who  quaUfy  for  assistance, 
and  information  concerning  such 
criteria  shall  be  made  available  to  the 
pubhc. 

•  Provide  treatments  that  have  been 
determined  to  prolong  life  or  prevent 
serious  deterioration  of  health  for  low- 
income  individuals  with  HTV  disease. 

A  State  must  use  at  least  15  percent 
of  its  grant  funds  to  provide  health  and 
support  services  to  infants,  children, 
women  and  famiUes  with  HTV  disease. 

At  least  75  percent  of  the  fiscal  year 
1995  Title  II  grant  awarded  to  a  State 
must  be  obligated  to  specific  programs 
and  projects  and  made  available  for 
expenditure  within  120  days  of  the 
receipt  of  the  grant  by  the  State. 

Federal  Smoke-Free  Compliance 

The  Pubhc  Health  Service  strongly 
encourages  all  grant  and  contract 
recipients  to  provide  a  smoke-free 
workplace  and  promote  the  non-use  of 
all  tobacco  products.  In  addition,  Pubhc 
Law  103-227,  the  Pro-Children  Act  of 
1994,  prohibits  smoking  in  certain 
faciUties  (or  in  some  cases,  any  portion 
of  a  facihty)  in  which  regular  or  routine 
education,  Ubrary,  day  care,  health  care 
or  early  childhood  development 
services  are  provided  to  children. 

Executive  Order  12372 

It  has  been  determined  that  the  Title 
n  HIV  Care  Grant  Program  is  not  subject 
to  the  provisions  of  Executive  Order 
12372  concerning  inter-govenmiental 
review  of  Federal  programs. 

The  Catalog  of  Federal  Domestic 
Assistance  Number  is  93.917. 

Dated:  June  23, 1995. 

Giro  V.  Siunaya, 

Administrator 

[PR  Doc.  9S-15971  Filed  6-28-95;  8:45  am] 

BiLUNG  cooe  4iao-is-p 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Assistant  Secretary  for  Put>lic  and 
Indian  Housing 

[DoclMt  No.  N-95-1742;  FR-3646-04] 

Submission  of  Proposed  Information 
Collecrion  to  0MB  for  Indian  Housing 
Program;  Amendments 

agency:  Office  of  the  Assistant 
Secretary  for  Pubhc  and  Indian 
Housing,  HUD. 
action:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirements  described  below 
have  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  pubhc  comment  on  the 
subject  proposal.  Comments  should 
refer  to  the  proposal  by  name  and 
should  he  sent  to:  Joseph  F.  Lackey,  Jr., 
ONdB  Desk  Officer,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Washington, 
D.C.  20503;  or  Joan  Campion,  Rules 
Docket  Clerk,  Department  of  Housing 
and  Urban  Development  (HUD),  451  7th 
Street,  S.W.,  Washington,  D.C.  20410. 
FOR  FURTHER  INFORMATION  CONTACT:  Kay 
F.  Weaver,  Reports  Management  Officer, 
Department  of  Housing  and  Urban 
Development  (HUD),  451  7th  Street, 
S.W.,  Room  4178,  Washington,  D.C. 
20410.  (202)  708-0050.  This  is  not  a 
toll-free  number.  Copies  of  the 
doounents  submitted  to  OMB  may  be 
obtained  from  Mr.  Weaver. 
SUPPLEMENTARY  INFORMATION:  This 
Notice  informs  the  pubhc  that  the 
Department  of  HUD  has  submitted  to 
OMB,  for  expedited  processing,  an 
information  collection  package  with 
respect  to  information  required  for  the 
Indian  Housing  Program:  Amendments. 
It  is  also  requested  that  OMB  complete 
its  review  vdthin  15  days. 

The  Department  has  submitted  the 
proposal  for  the  collection  of 
information,  as  described  below,  to 
OMB  for  review,  as  required  by  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35). 

(1)  Title  of  the  information  collection 
proposal:  Indian  Housing  Program: 
applications,  certifications,  resident 
consultation,  reporting,  agreements, 
plans,  operating  budget  and  supporting 
dociunentation,  Indian  preference, 
schedules,  conversion  proposals  etc. 

(2)  Office  of  the  agency  to  collect  the 
information:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing. 


(3)  Description  of  the  need  for  the 
information  and  its  proposed  use:  The 
information  that  will  be  collected  are 
necessary  for  HUD  to  implement  various 
Indian  Housing  Programs,  to  approve 
ehgible  apphcants  for  grant  funding 
under  these  programs  and  to  monitor 
the  effectiveness  of  the  programs  for 
meeting  its  purpose.  Establishing 
resident  admissions  and  occupancy 
procedures,  resident  involvement/ 
consultation  diuing  apphcation 
processing,  and  notifications  are 
required  by  HUD  statute. 

(4)  Agency  form  numbers:  HUD- 
52730,  HUD-3188,  HUD-53045/53045A 

(5)  Members  of  the  pubhc  who  will  be 
affected  by  the  proposal:  Indian  Housing 
Authorities 

(6)  How  frequently  information 
submissions  will  be  required:  One-time; 
reporting  annually. 

(7)  An  estimate  of  the  total  number  of 
hours  needed  to  prepare  the  information 
submission  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response:  69,426  Total  Burden 
Hours,  191  IHAs/2,100  Residents,  one- 
time average  35  hours. 

(8)  Whemer  the  proposal  is  new  or  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement: 
new  and  reinstatement. 

(9)  TTie  names  and  telephone  numbers 
of  an  agency  official  familiar  with  the 
proposal  and  of  the  OMB  Desk  Officer 
for  the  Department:  Deborah  Lalancette, 
HUD,  (202)  755-0088,  Joseph  Lackey, 
Jr..  OMB,  (202)  395-7316. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act,  44  U.S.C;  Section  7(d)  of  the 
Department  of  Housing  and  Urban        -' 
Development  Act,  42  U.S.C.  3535(d). 

Dated:  June  22. 1995. 
Michael  B.  Janis, 

General  Deputy  Assistant  Secretary  for  Public 
and  Indian  Housing. 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Proposal:  Indian  Housing  Program; 
Amendments;  Final  Rule  Parts  905  and 
950. 

Office:  Office  of  Native  American 
Programs. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use:  The 
information  that  will  be  collected  are 
necessary  for  HUD  to  implement  various 
Indian  Housing  Programs,  to  approve 
eligible  applicants  for  grant  funding 
under  these  programs  and  to  monitor 
the  effectiveness  of  the  programs  for 
meeting  its  purpose.  Establishing 
resident  admissions  and  occupancy 
procedures,  resident  involvement/ 
consultation  during  application 
processing,  and  notifications  are 
required  by  HUD  statute. 
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Form  Numbers:  HUD-52730,  HUD-  Respondents:  Indian  Housing 

3188,  HUD-53045/HUD-53045A.  Authorities. 


Reporting  Burden: 


Number  of  re- 
spondents 


Frequency  of 
responses 


Hours 

X       per  re- 
sponse 


Burden 
hours 


Application  Development;  Site  Report;  Cost  Budget;  Certifications;  Plans; 
Agreements;  Operating  Budgets;  Notification;  Documentation;  Report- 
ing. 


191 


Varies 


69.426 


Status:  Reinstatement. 
Contact:  Debbie  Lalancette,  HUD, 
(202) 755-0088. 
Dated:  June  22. 1955. 

Part  950 — Indian  Housing:  Revised 
Consolidated  Program  Regulations 

A.  Justification 

1.  Approval  is  requested  for 
information  collections  (new  (N)  and 
existing  without  OMB  Approval  (E).  The 
Indian  Housing  Act  of  1988  (Pubhc  Law 
100-358,  102  Stat.  676)  created  a 
separate  Title  II  of  the  U.S.  Housing  Act 
of  1937  (42  U.S.C.  1437aa).  The  Indian 
Housing  Revised  Consolidated  Program 
Regulations  (Part  905)  were  drafted  to 
implement  the  Indian  Housing  Act  of 
1988.  HUD  has  reviewed  these 
regulations  and  added  a  new  Part  950 
which  contains  the  Indian  Housing 
consolidated  regulations  that  were 
previously  set  forth  in  24  CFR  part  905. 
In  addition,  Part  950  amends  a  number 
of  the  Indian  Housing  consolidated 
regulations  to  simplify  program 
processes,  reduce  the  number  of 
regulatory  requirements,  and  provide 
more  flexibility  to  local  Tribal  and 
Indian  housing  authority  officials. 

(E)  Section  950.135(e)— Indian 
Housing  Authorities  (IHAs)  must 
prepare  and  submit  a  management 
improvement  plan  to  the  Field  Office  of 
Native  American  Programs  (FONAP) 
when  it  is  informed  that  it  lacks 
administrative  capability.  The  Plan 
must  describe  in  detail  the  method  for 
correction  of  existing  deficiencies  to 
achieve  administrative  capability  and 
the  time  schedule  to  be  maintained.  The 
Plan  shall  be  approved  by  the  IHA 
Board  of  Commissioners  and  is  subject 
to  HUD  approval. 

(E)  Section  950.135  (f)— An  IHA  may 
be  classified  as  "high  risk"  and 
determined  ineligible  for  certain  types 
of  future  funding  related  to  the 
classification  of  the  risk,  or  may  be 
determined  eligible  for  future  funding 
but  subject  to  special  conditions  or 
restrictions  corresponding  to  the  high 
risk  classification.  Some  of  the  special 
conditions  could  be  submission  to  HUD 
of  additional  documentation,  more 
detailed  financial  reports;  establishing 
additional  approval  by  HUD. 


(E)  Section  950.135(g)— An  IHA  may 
appeal  a  corrective  action  order  or  a 
determination  of  high  risk  status  to  the 
Administrator.  Field  Office  of  Native 
American  Programs  (FONAP).  The 
appeal  must  be  in  writing.  An  IHA  may 
appeal  the  decision  of  the  FONAP 
Administrator  to  the  Director  of  ON  AP, 
Headquarters  if  the  case  involves 
actions  related  to  a  determination  of 
ineligibility  of  funding  for  the  upcoming 
funding  cycle.  The  appeal  must  be 
writing. 

(E)  Section  950.160(a)(4)— An  IHA 
shall  maintain  records  sufficient  to 
detail  significant  history  of  an 
procurement  i.e.,  solicitation  and  award 
procedures  comply  with  State,  tribal,  or 
local  laws,  award  does  not  exceed 
approved  budget  amount,  IHA  renewed 
contractor's  qualifications. 

(E)  Section  950.160(b)— All  IHAs 
must  adopt  and  promulgate  rules  and 
regulations  for  the  prociu"ement  and 
administration  of  supplies,  materials, 
services,  and  equipment  in  connection 
with  the  development  and  operations  of 
its  projects.  As  soon  as  these  standards, 
rules  or  regulations  are  adopted,  or 
modified,  the  IHA  must  submit  a  copy 
to  HUD. 

(E)  Section  950.175— Indian 
Preference  requirements  of  7(b)  of  the 
Indian  Self-determination  and 
Education  Assistance  Act  apply  to  all 
procurement  under  a  contract  with  the 
IHA.  If  only  one  bids  received  the  IHA 
must  request  a  HUD  review  in 
accordance  with  24  CFR  85.36  in  order 
to  award  the  contract  to  the  single 
bidder.  (Current  OMB  Number  2577- 
0076,  expires  8/31/95.) 

(E)  Section  950.215— The 
development  project  production 
methods  are  determined  by  the  IHA.  If 
HUD  disapproves  of  the  preferred 
development,  the  IHA  must  be  provided 
justification  for  the  disapproval.  In  all 
cases  where  the  IHA  chooses  the  Force 
Account  method  prior  HUD  approval 
must  be  obtained.  The  IHA  must 
demonstrate  that  it  has  the  technical 
-  and  administrative  capability  to 
complete  the  project  within  the 
projected  time  and  budget.  (Current 
OMB  Number  2577-0030,  expires  2/28/ 
97.) 


(E)  Section  950.225— Application  for 
a  project  are  submitted  in  response  to  a 
NOFA  published  by  HUD.  The 
applicant  must  submit  information  to 
HUD  which  enables  the  Department  to 
rate  and  rank  applications  under  the 
competitive  process.  (2577-0030) 

(E)  Section  950.229— The  IHA  shall 
submit  for  HUD  review  and  acceptance 
a  development  cost  budget  showing 
anticipated  expenditures  and  any 
needed  supporting  documentation 
before  funds  can  be  obligated  or 
expended.  (Current  OMB  2577-0032. 
expires  8/31/95.) 

(N)  Section  950.230— At  the 
beginning  of  the  development  planning 
process,  an  IHA  prepares  a  schedule  of 
activities  guiding  the  process.  The 
schedule,  and  any  amendments  thereto, 
are  provided  to  HUD  to  be  used  in 
plarming  and  monitoring  activities. 

(E)  Section  950.231— Upon 
notification  of  a  development  grant 
approval,  the  IHA  shall  schedule  a 
project  coordination  meeting  to  plan 
and  schedule  the  steps  needed  to 
develop  the  project.  IHA  shall  estabUsh 
a  schedule  of  planning  activities  with 
target  dates  for  completion  of  key 
activities.  The  schedule,  and  any 
amendments  thereto,  shall  be  provided 
to  meeting  participants  and  to  HUD  to 
be  used  in  planning  and  monitoring 
acUvities.  (2577-0030) 

(N)  Section  950.247— The  need  to 
submit  the  required  documents  are  the 
direct  results  of  the  change  in  the 
environmental  review  process  for  public 
and  Indian  Housing  programs.  A 
statutory  change  moved  the 
environmental  review  responsibility 
from  the  HUD  field  office  staff  to  the 
tribal  government.  The  process  now 
requires  the  tribe  to  complete  the 
environmental  review  and  provide  the 
IHA  a  written  certification  reflecting  the 
completion  of  the  process  and  the 
nature  of  the  findings.  The  IHA  will 
submit  the  certification  along  with  a 
request  for  release  of  funds  to  the  area 
ONAP  for  each  project  to  be  undertaken. 

(E)  Section  950.250(a)— IHAs  must 
certify  to  HUD  that  all  conditions  that 
would  prevent  the  site  from  being 
included  in  the  project  have  been 
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satisfactorily  addressed.  (Current  OMB 
Number  2577-0031,  expires  4/30/95.) 

(E)  Section  950.260— Upon 
completion  of  the  project  planning  stage 
the  IHA  must  submit  to  HUD  a 
development  cost  budget,  certification 
attesting  to  the  completion  of  all 
preconstruction  activities  and  project 
characteristic  information.  The 
information  should  be  submitted  in 
accordance  with  the  schedule 
established  at  the  project  coordination 
meeting.  This  information  will  be  used 
to  determine  compliance  with  program 
requirements  and  concerned  when 
determining  the  IHA's  administrative 
capacity.  If  the  IHA's  submission  is  not 
sufficient  to  meet  the  requirements  of 
this  section,  HUD  will  notify  the  IHA 
and  allow  the  IHA  to  amend  or  resubmit 
the  documents.  (Current  OMB  Number 
2577-0032,  expires  8/31/95.) 

(E)  Section  950.265 — Upon  award  of  a 
construction  contract,  execution  of  a 
contract  of  sale,  or  start  of  construction, 
an  IHA  notifies  HUD  and  submits  a 
revised  development  cost  budget,  and  a 
certification  that  all  ACC,  statutory,  and 
regulatory  requirements  have  been  met. 
If  requested,  an  IHA  shall  submit  copies 
of  construction  plans  and  specifications, 
the  construction  or  contract  of  sale, 
detailed  plans  for  Force  Account 
construction  management,  notice  to 
proceed,  or  other  applicable  contracting 
documents.  These  items  are  necessary  to 
allow  HUD  to  monitor  the  compliance 
of  IHAs  with  the  ACC  and  related 
regulatory  requirements  for  contracting. 
(Current  OMB  Number  2577-0039, 
expires  5/31/95;  2577-0011,  expires  8/ 
31/96;  2577-0015  expires  8/31/95; 
2577-0027,  expires  7/31/96;  2577-0037, 
expires  3/31/97.) 

(E)  Section  950.270— When  the  IHA 
accepts  all  or  any  part  of  a  project, 
notification  shall  be  provided  to  HUD. 
When  all  units  are  accepted  by  the  IHA, 
the  IHA  shall  notify  HUD  of  the  date  the 
units  were  available  for  occupancy  by 
the  residents.  At  the  end  of  the  rent-up 
period  the  IHA  shall  notify  HUD. 

(E)  Section  950.285— Upon 
completion  of  development  and 
payment  of  all  debts  to  contractors  and 
suppliers,  an  IHA  shall  submit  a 
certificate  of  actual  development  cost 
and  audit  verification  of  expenditures. 
This  requirement  allows  HUD  to  close 
the  development  grant.  (Current  OMB 
Number  2577-0036,  expires  5/31/96.) 

(E)  Section  950.301(a) — IHAs  must 
adopt  and  promulgate  written  policies 
for  admission  of  participants.  The 
policies  shall  cover  all  programs 
operated  by  the  IHA.  A  copy  shall  be 
posted  prominently  in  the  IHA's  office 
for  examination  by  prospective 


participants.  (2577-0003  at  OMB  for 
review  and  approval.) 

(E)  Section  950.308(a)— IHAs  must 
submit  a  plan  to  the  local  Office  of 
Native  American  Programs  for  approval 
prior  to  allowing  the  admission  to 
Indian  housing  of  police  officers  and 
other  security  personnel  who  are  not 
otherwise  eligible  for  such  housing 
under  any  other  admission  requirements 
or  procedures.  The  Plan  must  identify 
total  number  of  units,  location  of  units 
to  be  occupied,  amount  of  rent  to  be 
paid,  extent  of  the  crime  problem,  and 
the  benefits  to  the  community  and  the 
IHA.  (Current  OMB  Number  2577-0185, 
expires  3/31/96) 

(E)  Section  950.335— Each  IHA  shall 
establish  and  adopt,  written  policies 
sufficient  to  assure  the  prompt  payment 
and  collection  of  rent  and  homebuyer 
payments.  A  copy  of  the  written  policies 
shall  be  posted  prominently  in  the  IHA 
office. 

(E)  Section  950.340— Each  IHA  shall 
adopt  grievance  procedures  that  are 
appropriate  to  local  circumstances  and 
shall  assure  that  tenants  and 
homebuyers  of  these  procedures. 

(E)  Section  950.345(a)— Each  IHA 
shall  adopt  written  policies  to  assure 
full  performance  of  the  respective 
maintenance  responsibilities  of  the  IHA 
and  tenants.  A  copy  of  such  policies 
shall  be  posted  prominently  in  the  IHA 
office. 

(E)  Section  950.360(a)— Each  IHA 
shall  adopt  written  policies  with  respect 
to  the  IHA's  own  employment  practices. 
A  copy  of  these  regulations  shall  be 
posted  in  the  IHA  office. 

(E)  Section  950.416(C)— Each  IHA 
shall  maintain  a  waiting  list,  separate 
from  any  other  IHA  waiting  list,  of 
famihes  that  have  applied  for  MH 
housing  and  meet  the  admission 
requirements.  The  IHA  shall  maintain  a 
Mutual  Help  waiting  list  in  accordance 
with  requirements  prescribed  by  HUD 
and  shall  make  selections  in  the  order 
in  which  they  appear  on  the  list. 

(E)  Section  950.422(a)— The  IHA  must 
notify  the  homebuyer  in  writing,  once 
all  requirements  for  occupancy  have 
been  met,  that  the  home  is  available  for 
occupancy  as  of  a  date  specified  in  the 
notice. 

(E)  Section  950.428(a)— Each  IHA 
shall  establish  and  adopt  written 
policies  to  assure  full  performance  of 
the  respective  maintenance 
responsibilities  of  the  IHA  and 
homebuyers  in  the  Mutual  Help 
Program.  A  copy  of  such  written 
policies  shall  be  posted  in  the  IHA 
office  and  provided  to  an  applicant  or 
homebuyer  upon  entry  into  the 
program. 


(E)  Section  950.428(c)— The  IHA  shall 
enforce  the  provisions  of  a  Mutual  Help 
Occupancy  (MHO)  Agreement  for 
homebuyer  maintenance  of  the  home. 
The  IHA  shall  conduct  a  complete 
interior  and  exterior  examination  of 
each  home  on  a  schedule  developed  by 
the  IHA  that  ensures  that  the  home  is 
maintained  in  decent,  safe,  and  sanitary 
condition  and  shall  furnish  a  copy  of 
the  inspection  report  to  the  homebuyer. 
(OMB  Number  2577-0114,  expired  8/ 
31/93) 

(E)  Section  950.432(a)— An  IHA  shall 
prepare  an  operating  budget  and 
approriate  documentation.  (OMB 
Number  2577-0026,  expires  10/31/97) 

(E)  Section  950.446(a)— In  the  event 
the  homebuyer  fails  to  comply  with  any 
of  the  obligations  of  the  MHO 
Agreement,  the  IHA  may  terminate  the 
MHO  Agreement  by  written  notice  to 
the  homebuyer,  enforced  by  eviction 
procedures  applicable  to  landlord- 
tenant  relationships.  (OMB  Number 
2577-0114) 

(E)  SecUon  950.452(a)— Each  IHA 
shall  provide  an  annual  statement  to  the 
homebuyer  that  sets  forth  the  credits 
and  debits  to  the  homebuyer  equity 
accounts  and  reserves  during  the  year 
and  the  balance  in  each  account  at  the 
end  of  each  IHA  fiscal  year.  The 
statement  shall  also  set  forth  the 
remaining  balance  of  the  purchase  price. 
(OMB  Number  2577-0114) 

(E)  Section  950.455(a)— IHAs  may 
apply  to  the  local  Field  Office  of  Native 
American  Programs  for  approval  to 
convert  any  or  all  of  the  units  in  an 
existing  rental  project  to  the  MH 
program.  The  request  must  contain 
information  demonstrating  legal 
sufficiency,  Tribal  acceptance, 
demonstration  of  family  interest, 
evidence  units  are  habitable,  and 
financial  feasibility. 

(E)  Section  950.458(a)-TlHAs  may 
apply  to  the  local  Field  Office  of  Native 
American  Programs  for  approval  to 
convert  any  or  all  Mutual  Help  project 
units  to  the  rental  program.  The  request 
must  contain  information  demonstrating 
legal  sufficiency.  Tribal  acceptance, 
demonstration  of  family  interst,  and 
financial  feasibility. 

(E)  Section  950.480  and  Section 
950.485— The  Self-Help  Agreement, 
executed  by  the  IHA  and  the  families  in 
a  group  selected  by  the  IHA  to 
participate  in  a  Self-Help  Program,  will 
be  contingent  upon  HUD's  approval  of 
the  development  program.  The 
'  application  for  a  Self-Help  development 
method  of  Mutual-Help  project  shall 
comply  with  the  general  requirements  of 
Section  950.225.  (OMB  Number  2577- 
0112,  expired  6/30/93) 
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(E)  Section  950.495— If  the 
participating  family  fails  to  provide  its 
labor  contribution,  as  required  in 
accordance  with  its  agreement,  the  IHA 
shall  declare  the  family  in  defauh  and 
terminate  its  participation  in  the  project. 
The  IHA  selects  an  alternate  family  to 
take  over  responsibilities  of  the 
terminated  family.  After  counseling,  the 
IHA  shall  declare  the  families  in  default 
and  convert  the  project  to  a  regular 
Mutual  Help  project.  The  IHA's  plan  for 
completing  the  project  shall  be 
submitted  to  HUD  for  review  and 
coimsel  prior  to  terminating  the  SH 
project. 

(E)  Section  950.503— An  IHA  may 
apply  to  the  local  Field  Office  of  Native 
American  Programs  for  approval  to 
convert  any  or  all  of  the  units  in  an 
existing  Turnkey  III  development  to  the 
rental  or  MH  program.  The  request  must 
contain  information  demonstrating  legal 
sufficiency.  Tribal  acceptance, 
demonstration  of  family  interest,  and 
financial  feasibility. 

(E)  Section  950.517— The  IHA  shall 
establish  and  maintain  a  separate 
Earned  Home  Payments  Account 
(EHPA)  for  each  homebuyer.  The  IHA 
shall  provide  an  annual  statement  to 
each  homebuyer  specifying  the  amounts 
in  the  EHPA.  Any  maintenance  or  repair 
done  on  the  dweUing  by  the  IHA  which 
is  chargeable  to  the  EHPA  shall  be 
accounted  for  through  a  work  order,  a 
copy  of  which  shall  be  sent  to  the 
homebuyer. 

(E)  Section  950.519(a)— The  IHA  sliall 
establish  and  maintain  a  separate 
Nonroutine  Maintenance  Reserve 
(NRMR)  for  each  home,  using  a  portion 
of  the  homebuyer's  monthly  payment. 
(E)  Section  950.529 — In  the  event  a 
homebuyer  should  breach  the 
Homebuyer  CKvnership  Opportunity 
Agreement  by  failure  to  make  the 
required  monthly  payment  or  other 
documented  reasons,  the  IHA  may 
terminate  the  agreement  30  days  after 
giving  the  homebuyer  written  notice  of 
its  intention  to  do  so. 

(E)  Section  950.618— IHAs  must 
consult  with  local  officials  and 
residents/homebuyers  and  develop  an 
application  for  obtaining  approval  of  a 
modemi2ation  program.  IHA's  must 
respond  in  writing  to  residents,  resident 
organization,  or  RMC,  indicating  its 
acceptance  or  rejection  of  resident 
recommendations.  (Current  OMB 
Number  2577-0044,  expires  1/31/96) 

(E)  Section  950.651— For  each  six 
month  period  until  completion  of  a 
modernization  program  or  expenditure 
of  all  funds,  an  IHA  shall  submit  a 
report  to  the  local  Field  Office  of  Native 
American  Programs  (FONAP).  The 
report  shall  include  obligations  and 


expenditures,  progress  against  the 
approved  schedule  and  management 
improvement  progress  where 
applicable.  (Current  OMB  Number 
2577-0044.  expires  1/31/96) 

(E)  Section  950.669 — In  its  first  year 
of  participation  in  the  Comprehensive 
Grant  Program  (CGP),  each  IHA  shall 
verify  and  provide  data  to  HUD,  in  a 
form  and  at  a  time  to  be  prescribed  by 
HUD,  concerning  IHA  and  development 
characteristics,  so  that  HUD  can  develop 
the  IHA's  aimual  funding  allocation 
under  CGP.  (Current  OMB  Number 
2577-0157,  pending  OMB  review  and 
approval) 

(E)  Section  950.672— An  IHA  is 
required  to  develop,  implement, 
monitor  and  annually  amend  portions  of 
its  Comprehensive  Plan  in  consultation 
with  residents  of  the  developments 
covered  by  the  Comprehensive  Plan  and 
with  democratically  elected  resident 
groups.  Armually,  the  IHA  shall  submit 
to  HUD,  with  its  Annual  Submission,  an 
update  of  its  Five- Year  Action  Plan, 
eliminating  the  previous  year  and 
adding  an  additional  year.  (OMB 
Nimiber  2577-0157,  pf>nding  OMB 
review  and  approval) 

(E)  Sections  950.675,  950.678, 
950.684,  950.687— IHAs  submit 
Comprehensive  Plan  (including  the 
Five- Year  Action  Plan),  or  any 
amendment  to  the  plan  for  HUD  review 
and  approval.  IHAs  submit  documents 
which  include  the  Annual  Statement, 
Work  Statements  for  years  two  through 
five  of  the  Five- Year  Action  Plan,  local 
government  statement.  IHA  Board 
Resolution,  materials  demonstrating  the 
partnership  process,  and  any  other 
documents  as  prescribed  by  HUD.  The 
IHA  shall  submit  a  Performance  and 
Evaluation  Report  in  a  form  and  at  a 
time  to  be  prescribed  by  HUD,  ^ 

describing  its  use  of  assistance  in 
accordance  with  the  approved  Annual 
Statement.  (OMB  Number  2577-0157) 
(E)  Section  950.720 — In  determining 
the  PFS  operating  subsidy,  units  shall 
not  be  included  in  the  calculation  of 
unit  months  available.  Units  approved 
for  deprogramming  shall  be  listed  by 
IHA  and  supporting  documentation 
regarding  direct  costs  attributable  to 
such  units.  IHA  shall  submit  a 
certification  with  its  PFS  calculation 
that  the  units  are  being  used  for  the 
purpose  for  which  they  were  approved 
and  that  rental  income  generated  as  a 
result  of  the  activity  is  reported  as 
income  in  the  operating  subsidy 
calculation.  The  IHA  shall  maintain 
specific  documentation  of  the  units 
covered,  i.e.,  listing  of  units  and  project/ 
management  control  numbers.  (Current 
OMB  Number  2577-0071,  expires  5/31/ 
97) 


(E)  Section  950.730— IHAs  that  are 
eligible  for  adjustments  may  only  make 
a  request  for  such  adjustments  at  the 
time  it  submits  the  operating  budget  for 
the  first  budget  year  under  PFS.  A 
request  under  this  paragraph  shall 
include  a  calculation  of  the  amount  per- 
unit  per-month  of  requested  increase  in 
the  Base  Year  Expense  Level,  and  shall 
show  the  requested  increase  as  a 
percentage  of  the  Base  Year  Expense 
Level.  (Current  OMB  Number  2577- 
0071,  expires  11/30/97) 

(E)  Section  950.770 — An  IHA  may 
prepare  and  submit  a  Comprehensive 
Occupancy  Plan  (COP)  to  HUD.  The 
COP  shall  provide  a  general  IHA-Wide 
strategy  for  returning  to  occupancy  or 
deprogramming  all  vacant  units  and  a 
specific  strategy  for  returning  to 
occupancy  or  deprogramming  units  for 
each  project  that  has  an  occupancy 
percentage  of  less  than  97  percent. 

(E)  Section  950.805— All  IHAs  shall 
complete  an  energy  audit  for  each  IHA- 
owmed  project  ujider  management. 
Energy  audits  shall  analyze  all  of  the 
energy  conservation  measures,  and  the 
payback  period  for  these  measures,  that 
are  pertinent  to  the  type  of  buildings 
and  equipment  operated  by  the  IHA.  A 
benefit/cost  analysis  shall  be  made  to 
determine  whether  a  change  from  a 
mastermetering  system  to  individual 
meters  will  be  cost  effective.  (OMB 
Number  2577-0062,  pending 
reinstatement) 

(E)  Section  950.923  and  Section 
950.931— IHAs  shall  submit  its 
demohtion  or  disposition  application  to 
HUD  in  accordance  writh  Section  18  of 
the  United  States  Housing  Act  of  1937. 
The  application  shall  include  complete 
documentation  that  all  requirements 
have  been  met;  written  documentation 
that  resident  management  corporation, 
resident  organization  and  resident 
cooperative  of  the  affected  development 
have  been  apprised  of  their  opportunity 
to  purchase.  (Current  OMB  Number 
2577-0075,  expires  4/30/97) 

(E)  Section  950.935— Replacement 
Housing  Plan.  (Current  OMB  Number 
2577-0075,  expires  4/30/97) 

(E)  Section  950.964— An  IHA  shall 
provide  the  residents  or  any  resident 
organization  with  current  information 
concerning  the  IHA's  policies  on 
resident  participation  in  management. 
The  IHA  and  Resident  Organization 
shall  put  in  writing  their  understanding 
concerning  the  elements  of  their 
relationship.  A  management  contract 
between  the  IHA  and  a  RMC  is  required 
for  resident  management.  Section 
950.988  Each  IHA  receiving  a  grant  shall 
submit  to  the  Area  ONAP  annual 
progress  report  describing  and 
evaluating  the  use  of  grant  amounts 
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received  under  this  program.  (Current 
OMB  Number  2577-0087.  expires  1/31/ 
96) 

(E)  Section  950.1005— In  developing  a 
proposed  homeownership  plan,  and  in 
carrying  out  the  plan  after  HUD 
approval,  the  IHA  shall  consult  with 
residents  of  the  development  involved, 
and  with  any  resident  organization  that 
represents  them,  as  necessary  and 
appropriate  to  provide  them  with 
information  and  a  reasonable 
opportunity  to  make  their  views  and 
recommendations  known  to  the  IHA. 
(Current  OMB  Number  2577-0201, 
expires  5/31/97) 

(E)  Section  950.1017— The  IHA  shall 
be  responsible  for  the  maintenance  of 
records  (including  sale  and  financial 
records)  for  all  activities  incident  to 
implementation  of  the  homeownership 
plan.  (Current  OMB  Nxmiber  2577-0201, 
expires  5/31/97) 

(E)  Section  950.1020— Content  of 
homeownership  plan.  Section 
950.1021 — Supporting  documentation. 
(Current  CMVlB  Number  2577-0210. 
expires  5/31/97) 

(E)  Section  950.3011— An  IHA  shall 
have  a  HUD-approved  Action  Plan  that 
complies  with  specific  requirements  to 
participate  in  the  Family  Self- 
Sufficiency  Program.  Section  950.3030 
Each  IHA  that  carries  out  an  FSS 
program  shall  submit  to  HUD  a  report 
regarding  its  FSS  program  as  outlined  in 
this  section.  (OMB  Number  2577-0178. 
expires  6/30/95) 

OMB  Approval  Number  2577-0130 
was  allowed  to  expire  off  the  inventory 
inadvertently.  HUD  was  in  the  process 
of  drafting,  clearing  and  publishing  a 
Proposed  Rule  which  allowed  the 
public  to  comment  on  changes  in  the 
Indian  Housing  Program.  A  Final  rule 
was  published  on  April  10.  1995  (copy 
attached).  HUD  is  requesting  in  this 
justification  that  that  OMB  Approval 
Number  be  reinstated.  This 


reinstatement  will  cancel  the  following 
OMB  Approval  Numbers:  2577-0076. 
2577-0030.  2577-0032. 2577-0031. 
2577-0185.  The  biu-den  hours 
associated  with  these  numbers  have 
been  included  in  Item  12  of  this 
justification.  It  is  HUD's  intend  to 
incorporate  all  the  information 
collection  for  this  Rule  under  one  OMB 
approval  number  2577-0130.  Burden 
hours  have  been  calculated  for  each 
section  of  the  Rule. 

2.  The  information  will  be  provided 
by  IHAs  and  used  by  HUD  in 
monitoring  administrative  capability, 
prooirement  procedures  required  by  24 
CFR  85.36.  funding  eligible  appHcants 
for  project  development,  approving 
development  cost  budgets,  contract 
administration,  certifications/ 
verifications,  lease  and  grievance 
procedures,  waiting  lists,  administration 
of  Mutual  Help  Program,  approving 
operating  budgets,  funding 
Comprehensive  Improvement 
Assistance  and  Comprehensive  Grant 
Programs,  statutory  compliance  to 
conduct  energy  audits,  approving 
demolition/ disposition  requests. 
Homeownership  and  Family  Self- 
Sufficiency  Programs.  Information  is. 
submitted  one-time  or  annually. 

3.  There  has  been  no  consideration  of 
information  technology  to  reduce  the 
burden. 

4.  The  information  collected  does  not 
reflect  any  duplication  of  effort  since 
information  provided  must  be  updated 
annually  by  the  Indian  housing 
authority  so  that  requests  for  funding 
can  be  reviewed  annually  based  on 
current  information. 

5.  The  collection  of  information  does 
not  have  an  significant  impact  on  a 
number  of  small  businesses  or  other 
small  entities. 

6.  The  information  collection  must  be 
conducted  and  could  not  be  collected 
less  frequently  than  one-time  or 


annually.  Most  of  the  information 
requires  IHAs  to  prepare  applications, 
proposals  to  be  approved  for  grant 
funding  on  a  fiscal  year  basis. 

7.  The  information  collection  is  not  to 
be  conducted  in  a  manner  inconsistent 
with  the  general  information  collection 
guidelines  in  5  CFR  1320.6. 

8.  HUD  consulted  with  the  National 
American  Indian  Housing  Council, 
regional  IHA  associations,  its  six  Native 
American  Program  Area  Offices,  and 
other  IHA  representatives  on  the 
structure  of  this  Program.  The  Proposed 
Rule  stage  allowed  for  additional  public 
comments  to  be  submitted  to  HUD  for 
review  and  consideration. 

9.  HUD  does  not  require  an  assurance 
of  confidentiality  provided  to 
respondents. 

10.  HUD  does  not  ask  any  questions 
of  a  sensitive  natiu%. 

11.  There  is  no  cost  to  the  Federal 
Government  and  respondents. 

12.  The  reporting  burden  calculation 
is  attached. 

13.  There  has  been  a  significant 
decrease  in  the  number  of  burden  hours 
on  the  Indian  housing  authority  (IHA) 
with  the  publication  of  this  regulation. 
For  IHAs  with  administrative  capability, 
document  submission  such  as 
development  programs  and  operating 
budgets  have  been  eliminated  from  this 
rule.  Also,  only  those  IHAs  with  a 
corrective  action  order  are  required  to 
submit  a  management  improvement 
plan.  Similar  decreases  have  taken  place 
throughout  the  rule  with  an  emphasis 
on  paperwork  reduction. 

14.  These  information  collections  wrill 
not  be  published. 

12.  The  fallowing  estimates  are 
provided  for  the  information  collection 
burden  associated  with  the  reporting 
and  recordkeeping  burden  for  this  rule: 


Descpt.  of  information  collection 

Section  of  24  CFR  affected 

No.  of 
respdts. 

Total  an- 
nual 
respns. 

Hrs.  per 
respns. 

Totaf 
hours 

Management  Improvement  Plan  Reqs 

Maintain  Procurement  Records 

950.135.(6)  (f)  and  (g) 
950.160(a)(4) 

950.160(b) 
950.175 
950.215 
950.225 
950.230 
950.231 
950.229 
950.247 

950.250(a) 

950.265 

950.270 
950.285 

60 

191 

191 

1.815 

130 

130 
130 
130 

130 

130 
130 

1 

24 
.30 

8 
1.8 

8 

12 
4 
5 

40 

3 
8 

1,440 
57 

Adopt  &  Submit  Procurement  Rules  

1 
1 

1 

1 
1 
1 

1 

1 
2 

1.528 

Preference  Requirements  

2.945 

Development  Application  Requirements  

Development  Cost  Budget  

1.040 
1.560 

Environmental  Review  Documents  

520 

Preliminary  Site  Report  

650 

Contract  Documents.  Plan,  Specs.  Notice  to 
Proceed  etc 

5,200 

Notification  to  HUD  Units  Available  for  Oc- 
cupancy; Rent-up  Period  

Certificate  Actual  Development  Costs 

390 
2,080 
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Descpt.  of  information  collection 


Resident  Participation  in  Management;  Con- 
tract; Grantees  Report  

Homeownership  Plan;  records;  Documenta- 
tion   

Action  Plan  Family  Self  Sufficiency;  Report- 
ing   

Total  Reporting  Burden 


Section  of  24  CFR  affected 


No.  of 
re^sdts. 


950.964 

950.1005 
950.1017 
950.1020 

950.301 1 


60 

15 

10 


Total  an- 
nual 
respns. 


Hrs.  per 
respns. 


30 
16 

16 


Total 
hours 


3,600 
240 

160 


69.426 


BILUNG  CODE  4210,33-M 
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Preliminary  Site  Report 
by  Indian  Housing  Authority 


U.S.  D«partm«nt  of  Housing 
■nd  Urban  Devolopmont 

Office  of  Public  and 
Indian  Housing 


OMB  Approval  No.  2577-0031  (Exp  4/3095) 


tor  reviewing  mstnjctions.  searctiing  existing 

iSon   S«nd  commsnts  regarding  the  burden  estimate 

Reports  Management  Otfioer,  Office  of  IntormaBon  PolKaes 


'Public  Reporting  Burden  for  Ihts  collection  of  information  s  estimated  to  average  4  flours  per  re 

data  sources  gat^erlng  and  mainlairung  t^e  data  needed  and  complefing  and  reviewing  the  c 

or  any  otfier  aspect  of  this  coUec&on  of  information,  ncluding  suggestions  for  reduang  tfus  I 

and  Systems.  U  S  Department  of  Housing  and  Urban  Oevetopmant.  Washington.  D  C.  20410-3600  and  to  the  Office  of  Man^ementwxj  Budget  Paperwork  Reduction 

Project  (2502-0016).  Washington  D  C  20503  Do  not  send  the  completBd  form  to  either  of  these  addresses 

Prapar*  »na  mbmW  »n  orlglml  »n6  two  eop>—  of  thl»  r»poft  »na  »ny  «1t»c^m^rTt». 


I    Nama  of  IHA 


2  Report  Number_ 


of 


.  Report  tor  PROJECT  NUMBER . 


4   ProOucson  Method 
a.  Q   Conventional  c    Q  Acquisition 

b    D  Tun*^  d    O   Force  Account 


8  Congrniional  Oismct 


9  Census  EnuriMnasn  District 


10  TypcolSlta 


a.  G   Muftunit 

b.  D  Scattered 


14  LandSiatus 


•  (1)  Dtoki  or  Restricted  (2)  D  UorestndBd 

b  (1)  DTnoaUy  Owned  (2\  D  ln<*vidua»y  Owned 

For  individually  owned  »usl  or  restricted  land,  attach  a  written 
assurance  from  the  BIA  as  to  Ifie  timely  execution  of  losses. 


2.  Program  Type 

a.  D  Mutual  Help 

b.  D  Rental 


1 1  A»tum«d  BuJdmg  Types 


a.DD         dDAW 
bDsD      e.QAE 

c.Dr 


3   Number  o)  Units 


a.  Eldarty 


b  NonaMerty 


c  Total 


6  Dale  of  IHA  Sue  inspaciian 


7.  SilaLocanon 


12.  AraaolSila 


a.  In  acres_ 

b.  In  sq.  fl_ 


15.  Zoning 


Identify  existing  zoning  for  tfie  site 


lentify  zoning  required 


source  of  offiaal  assurarne 


1"  fieocat.or. 

a  Lj  No  Displacement 


1 3.  TantaUva  Grots  Dantiiy 


DU's/Acre 


16  Damolition 


a.  D  None  Involved 

b.  O  Owelling  Units  - 

(Estimated  No  of 
DU  s ) 

c.  lJ  Nondwelling  Structures 


b  Lj  Temporary  Displacement 


c.  D  Permanent  Displacement 


IB  Pnysioa  C-aracer.scs  C;«cri6e  t»ieliy  the  raiura  ot  ina  sna  as  lo  Kjpograpny.  suosuflaca  conditions.  ftooOmg  anoreiaimg  slia  salaction  aitwia  (Chapter  3  ol  the  h^kJDooH) 
mcijoing  mose  oaniiliea  Deiow  ana  noie  any  anucipateO  proeiems  mxh  respect  lo  obianmg  compliance  therewith 


a.  Indicate  the  %  of  area  for  each  sue  «nth  grades  0  to  5%,  6  to  10%.  11  to  15%,  16%  and  above         b.  For  low-lying  and  flat-sites,  indicate  level  of  ra^ilall 


c  Describe  Knovm  subsurtace  conditions  Where  an/  problems  are  known  to  exist,  descnbe  the  results  of  the  preliminary  examination  ndicabna  that  Ifie 
adverse  conditons  can  1)6  overcome  ' 


d  Does  me  srte  lie  within  one  area  identified  by  HUD  as  having  special  flood  hazards? 


f  Slate  site  s  exposure  to  noise  (attach  letter  ot  advice,  il  appropr.ate)  and  to  earthquakes. 


e  State  wtiether  the  hazard  ot  earthslides  exists  either 
on  tfie  site  or  on  adjacent  or  nearby  land 


g  Other  Comments 


o«.«*  «  -«  I 


form  HU0-318B  (02/17/93) 
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Program  Number: 


19.  Utaties  Check  the  utilities  proposed  for  the  site  ««  proKlde  miormallon  as  Wfceled  (or  eBSinpiH 
axtenskvi  wm  be  obianed  and  tmancao  Attach  wrtnen  assuiancm  in  accordance  with  <|^*^y>° 

AMity.  Expl«n  how  aK}i  uiMty  wM  be  provioad.  mdudkig.  as  appttaue.  how  MCh 

Service 

On-site 

Od-Slie 

9>] 

[Vlsw 

a  Ao^Ks  Roads 

Ft. 

b  Sanitary  Sewer 

Fl 

c  Water 

Ft 

d  Qas 

Ft 

e.  Plectnclty 

Ft 

f   Storm  Sewer 

. 

Ft 

g.D  BotOed  Gas                                        h.D  FuelOil                      i.  D  Coal 

j.  D  Wood                                                 k.D  Other  (Identify) 

20  LoeaiiiyMap  Anaci  a  rr,apot  me  locality,  locating  !nes::es  LocaieonmemapetisiingaiaofoposaOtaaliiies.irxajaingO'tnepnnapaiinousria  cor^meraai  or  omer  areas  provKJing 
errDicy"ier'  opponunnies  tor  ptospective  residents,  (b)  puWic  sttiools  service  trig,aifki  neignoomooa.  (c)  puWic  trarsponaiion  lines,  (fl)  neigntxirhooO  stiopping  laohties.  ano 
(e)  avaiatiie  sooal.  reaeatonai  and  health  laaiilies  am)  services 


21   Plav  Aiiacn  a  pial  showing  site  txjundanes.  parcel  ownership.  usejL 
Where  appiicatile.  laoei  unimproved  include  intorrnaiion  sufti 


jseolara 


'xisiing  ana 


y  access  roaos  anO  Oounoary  streets,  inocating  names ,  widtn  ol  nghis  ol  way  and  type  of  surtaang 
le  speotic  locatiion  ot  me  site  m  reiationsrwp  lo  me  nearest  poinis  ot  reference 


22  Anernate  Sues  it  alternaiKe  sites  riave  Been  or  are  ace  to  t>e  sjomtteo.  identity  alt  sites  and  mdicaie  order  ot  pretererx:e  among  me  alternatives. 


23  Area  ot  Sue 

Sqjare  Feet 

Acres 

24  Esiirruted  Ste  Costs 

a  Area  to  be  leased                                      1 

a  Surveys  and  Maps 

b  Area  to  be  purchased 

$ 

c  Area  to  be  donated 

b  Appraisals 

d  Area  to  be  vacated 

e.  Total  to  be  acquired 

c.  Title  information 

/ 

Number  of  Parcels 

Vacant 

improved 

» 

Total 

d  Option  negotiations 

e  Relocation  of  site  occupants 

f   Acquisition 

««..»  ui  m  ' 
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Pr^ratn  Numbor: 


Pwcal 

»M(AddraMO(Pvtal 

Aim 

(Sq.FL) 

ImprowTwrn 

AsMngor 
UtttngPrtc* 

(ItKncnvn) 

NuMnr 

T»P« 

Condlion 

r^r^  .fv^Tf 

L'-s^*-- 

- 

• 

- 

1 

1 

i     • 

T>T};\'ZT 

1 

• 

1 
i 

I 

i 

1 
1 

1                                 '                                                                                                                                                                                                                                                                                                                                                                         F 

• 

, 

i 

n A  .1  r 


•«*.»  uf  m  '««ao  »rt'^/«'^in'5i 
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PfpjecfNumbef: 


26  IMA  rwnaiKi:  Sui»  r»ason  tor  reoomm^ndlng  nckalon  ct  tn  P«reel  trom  tlta. 
local  (X  regional  plan*,  ^iduding  mbal  plans  KKhtch  tanad  as  ma  tans  tor  selecni 


aAu^lop 
jin^Wlesrti 


Tv^ 


«  micuiiies;  anO  cxnsucnt.  H  any.  tar  ra 
srta  propotad. 


\  ot  Ma  appn>val.  in  aOdlun.  dia  any 


Site  Approval  Recoawnende<J  and  Required 

Signature  ol  Executive  Orracttr 


97  1H<;  ^  BIA  RecommenOatKjns  Where  required  t,y  the  flegulatons  ana  the  Handbook,  the  signature  ol  the  appropriate  olfiaal  ot  the  BIA  aand  IHS_w.th  title  anddale  nd.(aied^snall 
^l^ntf  hv!^HT,?^e^oware  sTWov^  tX.  of  «  preferred,  in  an  anacned  lener  from  these  agenoes  The  IHA  shall  ensure  mai  moOrt.catKWS.  oondiuons.  comrrienis 
'Id^^  =^' «l:^e^.r^vS^^mesVire^eTa^^^  S^m  me  Reguanons  ^d  me  .n.erdepanmen,  Agreemen,  arej^t^yiated  Palo,  or  ^  the  ^ner  atu^^men,. 


findings  s 


Recommendations  -  Insert  signature,  title,  date  and  comments 


BIA 


Approval  as 
Submined 


Aprrovai 
Modifications 


nments  iQJIig,1p^onjte' 
^^  *  Conditor 


I  eiir||Uiat 
e-coluSn 


Conditional 
Approval 


Disapproval 


IHS 


«^.^  uttn.moA  /o'?'i"»«'>> 
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■^^ram  Numbsr: 


The  touowmg  s  ID  b«  completed  by  the  HUD  F»4d  Office 


1.  Inttragency  Coordnaoan 


A^^ 


a.   Environmental  Oeswywes  From  BIA.«la«Bd__^^»                      From  IMS.  dated 

6     Sn«  in»p«ciion; 

Q  iKtode.                                              G  Not  required  baaed  on  BIA  and 
dattd                                                 IHS  cemficalion 

Date 

Signalure  of  Appraiser 

2.  Reoommindaiions  tnun  wgnatur*  and  Oaia  m  Bi«  appropnaie  crtumn 
and  art  rcnaaad 

anach  oommentt.  ugnarur*  indcaiss  mat  luied  BJA  and  IHS  concams  have  baan  considergd 

Tentatrve  Site  Approval  Recommended 

Disapproval 

Reservations  or 

Reviewer 

AS 

SobmitiBd 

Witfi 
Modrf>cat)ons 

CondiOonai 
Approval 

Conditions 
Satisfied 

Appraser 

Environmental  Clearance  Officer 

- 

Chief.  Valuaoon         ^»^ 

CPD 

EMAD 

i                                       1 

i                                       1 

HM 

Counsel 

. 

MHR 

Director.  HPMC 

3   Date  IHA  aOvisea  ot  Review 

Results 

4.  Data 

ot  Final  Sle  Approval 

«->—«•  LM  ir>  ->«oe  ff%'> '■*  ■y 0>t\ 
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U.S.  Department  of  Housing 

and  Urt>an  Development 

Office  ot  Public  and  Indian  Housing 


0MB  Approval  No.  2577-0030  (Exp  2/28/97) 


Jn^dian  Low  Income  Housing 
Programs  Application 

by  Indian  Housing  Authorities 

Pubbc  reporting  burden  for  Ihs  collection  of  information  is  estimated  to  average  4  hours  par  response,  including  Itie  ttfne  lor  reviewing  irstructjons  searching  exisSng 
data  sources,  gathering  and  maintaining  the  data  needed  *x)  completing  and  reviewing  the  cdtoctkn  ot  mformation  Send  comments  regarding  the  burden  estimate 
or  any  other  aspect  ot  this  collection  of  information,  including  suggestions  for  reductfig  this  burden,  to  the  Reports  t^anagemenf  Officer  Office  ot  IntormaDon  Poliaes 
md  Systems,  US  Department  of  Housing  and  Urban  Devetopmem,  Washington.  DC  20410-3600  and  to  the  Office  ot  Mar^agemeni  and  Budget  Papenwon^  Reduction 
Project  (2577-0030).  Washington.  DC  20503    Do  not  send  this  oompteted  form  to  either  of  these  addressees 


This  application  fonn  is  for  use  only  by  an  Indian  Housing  Authority  applying  for 
housing  assistance  pursuant  to  the  United  States  Housing  Act  of  1937.  Submit  an 
original  and  two  copies  of  this  ^plication  form  and  any  attachments. 

r>rogr»n  RcsenraHon  Numbw:  tatvnal  tiae  Onty 

1       1       1       1       1       1       1       1       1       1       1       1       1 

Name  of  Indian  Housing  Au«ionty. 

Number  of  Low- Income  Units 
tor  wtuch  assistance  is  applied: 

$ 

Legal  Area  ot  Operaiion: 

Amount  of  Request  Intended  tor 
Olf-Site  Water  a  Sewer  Improvements 

$ 

Mailing  /kddrass  ol  the  Indian  Housing  Authority: 

Name  a  Address  Tnbe  or  Governng  Body 

A.  Location  of  Proposed  Project    (Dwelling  Unrts) 
Locality  (Community) 


Reservation  and/or  County 


Congressional  Distnct 


Numtier  ol 
Units  Proposed 


B.  Proposed  Program  Type  and  Production  Method 

1 .  Program  Type  (Seieci  one  per  application  ) 

Mutual-Help  Homeownership  Opportunity 
Rental 


2  ProducJon  MetTiod  (identity  the  preierred  method  lor  this  application.) 

Turnkey  Fl  Acquisition  Fl  Modified  Turnkey 

Conventional  Force  Account  SeU-Help 


C.  Anticipated  Dwelling 

;     Number 

Unit  Characteristics 

Number  of  Dellino  Units  By  Bredtoom  Size 

BuiMmg                of 

Elderly,  Handicapped  or 

Disabled 

Non-Elderly 

Total  No  of 

Type        !     BWgs 

Effic 

1-BR 

2BR 

1-BR              2BR 

3- BR 

4-BR 

5-BR 

OweHmg  Unrts 

Detached     | 

i 

Row         1                     '                      i                     1 

1 

Totals        1                                         1                    1 

1 

D.  Land  Status  (Location  of  proposed  project(s)) 

On  Reservation  F"!  Off  Reservation 

Trust  or  Restricted  Land  Unrestricted  Land 


B 


Tribally  Owned 
Land  to  be  Purchased 


B 


Individually  Owned 
Land  to  be  Leased 


E.  Need    Totals  from  waiting  lists  as  determined  by  applications  on  tile: 
'MM:  ^LR: 


Compliance  with  Section  213 

Check  one  of  the  following  vinth  regard  to  Secton  213  of  the  Housing  and  Community  Development  Act  of  1974 

1     !    In  cdrrpllance  with  Section  213  of  HCD  Act  of  1974.  Attach  a  letter  of  support  from  the  CEO  of  the  local  governing  body  or  tribe. 

I    j    Not  in  compliance  with  Section  213  of  HCD  Act  of  1974.  If  this  box  is  cnecked.  attach  statement  explaining  reason. 

~~  form  HUD-S2730  (5'94i 
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G.  N«w  Housing  Devsloprrwrrt  Certifications 

General  Instaictions:  The  Certifying  Representative  of  the  applicant,  in  signing  and  dating  the  appbcation  below,  is  also  certifying  to  the 
following: 

The  Applicant  hereby  certifies  and  assures  thai  it  will  comply  with  the  regulations,  guidelines,  and  requirements  with  respect  to  the 
acceptance  and  use  of  Federal  funds  for  this  Federally  assisted  program.  Also,  the  Applicant  gives  assurance  and  certifies  with  respect  to 
the  application  that: 


The  appropriate  governing  body  has  duly  authorized  the  filing 
of  this  application,  including  all  understandings  and  assurances 
contained  in  the  application  and  has  directed  and  authorized  the 
person  identified  as  the  officiaJ  representative  of  the  applicant 
to  act  in  coruiection  with  the  application  and  to  provide  such 
additional  information  as  may  be  required. 

It  will  administer  and  enforce  the  labor  standard  requirements 
prescribed  by  existing  regulations. 

Ii  will  adhere  to  24  CFR  Part  8.  which  implements  Section  504 
of  the  Rehabilitation  Act  of  1973. 

It  will  adhere  to  the  Uniform  Relocation  Assistance  and  Real 
Property  Acquisition  Polices  Act  of  1970  as  amended. 

It  will  adhere  to  the  Uniform  Accessibility  Standards/ Architec- 
tural Barriers  Act  of  1%8. 


F:  For  IHAs  established  under  Stale  law,  that  no  Federal  appropri- 
ated funds  will  be  used  for  lobbying  purposes. 

G:  Where  applicable,  and  only  for  IHAs  established  under  State 
law.  that  a  statement  disclosing  lobbying  activities  using  other 
than  Federal  appropriated  funds  has  been  completed. 

H:  For  Mutual  Help  Programs,  fmancial  feasibility  has  been  deter- 
mined by  the  IHA  based  upon  signed  applications  as  noted  in 
HUD  Handbook  7450.1. 

For  low  rent  programs  the  IHA  has  reviewed  the  estimated 
income  and  expenses  for  the  development  and  certifies  to  the 
financial  feasibility  of  the  project. 

That  the  Tribal  Ordinance  has  not  been  modi  fied  or  altered  siiKe 
the  date  of  the  last  submission  to  HUD  or  a  copy  of  any 
modifications  are  submitted  with  this  application. 


I. 


J. 


Trfle  &  Signature  of  IHA  Authorizing  Ottoai  &  Date: 


Approved    Sigr^tue  of  Field  Otiice  Administrat3'  &  Dale. 


form  HUD-52730  '5-94 
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Development  Program  for 
Irtdian  Housing  Authority 


U.S.  Department  of  Housing 
and  Urt>an  Development 

Office  of  Public  and  Indian  Housing 


Copy  No.: 


OMB  Approval  No.  2S77-0032  (exp  8/31/95) 


Public  Reporting  Burder)  tor  this  colleclion  of  intormation  is  estmatsd  to  average  XXXX  per  rasogpse.  induding  the  time  tor  reviewing  nstmctions,  searching  exisong 
data  sources  gathering  and  maintaining  the  data  needed.  »id  completing  and  reviewing  th»|0K^|pn  of  Intormatiofi  Send  comments  regarding  this  burden  estimate 
or  any  other  aspect  of  this  oollecDon  of  intomnation,  nduding  suggestions  tor  reduang  t(<Sst>urten>te  the  Reports  Management  Off,c»r.  Office  of  Information  Poloes 
Mid  Systems  US  Department  of  Housing  and  Urban  Development,  Washing  tonWr2o4y>-»d00  and  to  the  Office  of  Management  and  Budget.  Papeo*ofk  Reduction 
Project  (2502-0032).  Washington,  DC  20503    Do  not  send  this  completed  tgFrfho-eift*  of  these  addressees 


This  form  is  used  for  the  submission  of  «  Development  Program  in  iccord*ce  with  the  Indian  Housing  Regulnions  and  Handbook  It  is  applicable  to  rental 

and  Muhjal  Help  projects  to  be  developed  under  the  conventional,  turnkey,  acquisition  or  force  account  production  methods    Part  1  of  the  Development 

Program  relates  to  development  data.  Part  2  to  project  feasibility. 

Submit  an  original  and  8  copies  to  HUD.  All  attachments  should  be  identified  by  Part,  Subpan  and  Item  Number. 

A  Development  Program  should  cover  all  housing  to  be  built  under  a  single  construction  contract/contract  of  sale,  whether  on  one  or  several  sites 


Proiaci  NurnOer 


Total  No.  of  OwaHing  Units  : 


Prograni  Reservation  Number : 


Proi«ct  Location : 


Program  Typ« : 

□  Rental       [jlutualHelp 


Production  Matfiod ' 


QconventlorwJ   ^Acquisition  Qtumkey  Q  Acwunt 


This  Development  Program  has  been  adopted  by  Resolution  No.: 
of  (Legal  name  of  Indian  Housing  Authonty): 


and  is  hereby  submitted  to  serve  as  the  basis  for  an  Annual  Contributions  Contract  with  a  total  development  cost 
of  $ 


Signature  : 


Tila: 


HUD  Field  Office  Recommendations 

Signatures: 


Oirecior,  Equa'  Opporrurviy  DuAuy. 


Counsel 


Direcior.  Economic  ano  MarKei  Analysis  Diwsioi 


Oireciof.  Housing  Managemen  Ovisior 


Director,  Community  Planning  and  Development  Division 


T 


7^ 

•tr ' — r — ar- 


V* 


Ctnel.  Arcniieclural  Stall 


Chief,  Cost  Siatt 


Mi'jtarnfy  Housing  flepreser>ta:.ve 


Finanoal  Analys' 


Housing  Production  Manager  /  Director 


Reoommendation  Dale: 


Approved: 

Prog-aTi  Direaor's  Signature  &  Title 


Date 


to(mHUO-S3045(1«r'93) 
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Part  1  •  Developinent  Data 

Subpart  1A  •  Budget  and  Supporting  C«st  Data  (eight  Hems) 

The  Development  Cost  Budget  is  included  at  the  end  of  this  form  luiliiiyi  be  used  for  the  submission  of  all  Indian  housing  development  cost 

budgets:  le.,  development  program;  between  devetoRpW'l  {^ralti  ^d  contract  award;  between  contract  of  sale  and  final;  and  final. 

Instructions  are  included  for  preparing  the  budget.   l7  ^^  ■    * 

Provide  supponing  data  for  the  cost  estimates  indrcated. 

Figures  shown  in  the  following  example  are  for  a  hypothetical  project  of  120  units  in  three  building  types  and  including  32  designated  for 

the  elderly. 


1.  DavWopmsnt  Cost  BudgvL  Complete  columns  5  and  6  only  of  fonn 
HUD-53045-A. 

2.  Suppofting  DaU  tor  Coct  EstimatM.  Attach  supponing  d«U  fat  Ac- 
counts 1410.1  (Nontechnical  Salaries).  1410.2  (Technical  Salaries). 
1410.19  (Sundry).  1430.2  (Consultant  Fees).  1430.7  (Inspection  Costs). 
1465  (Dwelling  Equipment),  1475  (Nondwelling  Equipment).  1495  (Relo- 
cation). For  turnkey  projects,  include  a  breakdown  of  "Other"  in  the 
EJeveloper's  Price  to  show: 

a.  Developer'4  Fee  and  Overhead,  exclusive  of  builder-contractor's 
overhead  and  profit  which  is  in  other  items  of  the  developer's  price. 

b.  Interim  Financing. 

c.  Closing  Costs. 


3.  DwalMng  Buildings  and  Units. 

a.  Complete  the  table  below  uaing  the  sample  shown  below. 

b.  Identify  and  describe  briefly  on  an  attachment: 

(1)  The  number  of  units  in  this -project  which  will  be  used  as  a 
necessary  resource  for  relocating  site  occupants  and  indicate  the. 
number  of  these  units  for  nonelderly  occupancy  and  the  number 
designed  for  elderly  occupancy. 

(2)  Any  units  industrialized,  factoiy  fabricated,  or  component 
construction. 

(3)  Any  units  for  congregate  housing,or  occupancy  by  the  elderly ,  or 
to  be  developed  through  rehabilitation  of  existing  structures. 


Sdtwtota  el  BuMlnga  and  Unte 

BuHdmg 
Type 

Number     i    Number 

Mumber  ol  Units  by  Room  Count 

ttumtm 

o» 
Rooms 

Number 
ol 
UnHs 

of  Stories 

Buildings 

» 

a  1/2          4  ia 

9  in          « t/2 

71/2 

$vz 

W 

B 

1 

42(22)             2(2) 

36 

3S« 

80(24) 

R 

1 

3 

4(2)             «(e) 

€ 

74 

16(8) 

D 

1 

20 

'^'^rr 

intr^     * 

8 

1S2 

24 

A£        1 

Odi  1 

lyji^  V 

Total 

24 

46(24) 

•(») 

54                    4 

S 

980 

12tX32) 

3.  Schedul  of  Buildings  and  Units 

«    r— ^ 

Building          Number 

Numbef 

ol 
Buildings 

Number  of  Units  by  Room  Count  .     (2r&  t?) 

Number 

of 
Rooms 

Number 
of 

'?fr 

Stories 

3 

31/2 

4  1/2 

51/2 

6  1/2 

71/2 

81/2 

Units 

■             1 

:         '  i 

- 

i 

Total 

1 

(1)  W.  Walk-up    R  .  Row    D  «  Detached.  AE  -  Apanment  Elevator. 

(2)  Number  of  Bedrooms  plus  2  1/2  per  und 

(3;    Srtow  first  total  units  for  each  building  type.  secor>d.  m  paientheses. 
show  elderly  units 


Pano  9 


.  ui  m  rtf\Mt 
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4.*HU0  Total  Development  Coat  (TDC)  Standard  Cap  Calculate  the  TDC 

Standard  Cap  in  the  table  below  .The  following  example  shows  computation 

of  Project  TDC  Standard  for  the  above  hypothetical  project 

Indian  Housing  TDC  Standards  specify: 

'    a.  a  geographical  area  with  a  defined  boundry 

b.  a  type  of  construction  (detached/duplex,  row,  or  walk-up) 

c.  a  specific  number  of  bedrooms  included  in  the  design 

d.  a  dollar  amount  expressed  as  total  development  cost  or  TDC  per  unit 
A  published  TDC  figure  rpresents  the  TDC  for  one  unit  of  a  certain  type 

of  construction  with  a  certain  number  of  bedrooms  in  a  certain  location. 

The  TDC  Standard  for  an  Indian  housing  project  depends  upon  the 
distribution  of  units  within  the  project  and  may  be  calculated  as  in  the 
following  example: 

The  TDC  Standards  for  2.  3  and  4  bedroom  detached  housing  units  in 
Indian  Standard  Area  X  are  $50.000.,  $60,000.,  and  $70,000.,  respectively. 
There  are  1 0  two  bedroom  units,  20  three  bedroom  units  and  30  four  bedroom 

units. 


10  X  S  50.000.  •  500.000. 
20  X  $60,000.  .1.200.000 
30  X  $70,000.  .2.100.000 


} 


Pro^TDC  ($3,800,000) 


The  TDC  Standards  are  to  t>e  used  as  guideliites  for  field  office  lanitude 
in  the  funding  of  Indian  housing  projects.  Tbcy  do  not  dcurmiac  aa 
CDtitlcmeDt, 

An  Indian  housing  ppoject  is  cost  approvable  when: 

a   thfcJPQif  iCfbjKble.  and 

^^Ehiineueinon  fie  standard  development  budget  is  ratonable.  and 

^^  jstkidanf 'breakdown  of  th  dwelling  construction  line  item  is 
reasonable. 

If  any  of  the  above  three  components  are  non-approvable.  the  entire 
project  is  not  cost  approvable. 

'Reasonable'  cost  is  aperationally  defined  as  cost  that  is  consistent  with 
current  MIRS  cost  dau  on  file  in  the  field  office. 

TDCs  do  Dot  include  off -site  water  and  sewer  in  these  calculations  or  cost 
comparisons. 


Total  OavalopiTwnf  Cost  Standard  Cap 

ImSanStandard  Area:  Sacarton,  Arizona* 


ISTyp* 


w 


AE 


OBeAoom 

IMt 
3Rooma 


(!) m 


J3L 


I^ 


tBedroom 

Unit 
3 1/2  Rooms 


2Bedrooffl 

UnH 
4lfl  Rooms 


3a.«wj 


41.031 


i^72;»e 


82.082 


34.263; 


42.158 


t37^>52 


ES 


252.8S4 


3  Bedroom^ 

Unh 
S1/2  Rooms 


48,848 


t^1.g2P 


}a<tf67 


301.602 


Sanple 


12 


»,484 


865308 


4  Dedtoow 

UaM 
81J2Room« 


SBedroom 

Ufrit 
7t/2  Rooms 


86,784  f 


74.186 


267j>56 


5»3,32» 


9  B#Qfoon 

(Ml 
8f/2  Rooms 


16 


24 


Total 


1,509,402 


i8_j|HSL 

335.016         t 


Itr^  ^  iara. 


2.718,630        i        267JD58        }      593.326 


1  iwrd  -  "11 MB 

i     S93.Me        1  i  i 


i,2t>S.832 


891,<08 


1,826.182 


120 


6,423.432 


(1)  Enter  the  number  of  units  t>y  bedroom  eoufrt  and  type. 

(2)  Entsj  latest  TDC  Cap  per  unft  per  latest  HUD  frwtructlona 

(3)  Enter  product  of  (1)  and  (2). 
Locality  shown  In  HUD  instructlona  tor  «vhich  TDC  standards  costs  have  been  used. 


4.  Total  Developnient  Cost  Standard  Cap 

lr>dianStandard  Area: 


Type 

0  Bedroom 

Unit 

3  Rooms 

1  Bedroom 

Unit 
3  1/2  Rooms 

2  Bedroom 

Unit 
4  1/2  Rooms 

3  Bedroom 

Unit 
8  1/2  Rooms 

4  Bedroom 

Unit 
6  1/2  Rooms 

5  Bedroom 

UnH 
7  1/2  Rooms 

Unit 
8  1/2  Rooms 

TDC 

1 

^'      ' 

w 

r^r^  A 

~T 

! 
1 

u^  - 

a£'   - 

,  it 

R 

D 

1 ' — 

1 

i 

AE 

' 1 ^ 

!?;■:■■'?■;■■"'■ 

is  ■  ■  -■  ■ ,       ,  '■ 

... 

'■    ■ .    > 

iii" -■: -^ii ., 

Total 

1 

I    I  I    UI  m  I 
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c.  Do  not  include  in  the  gross  area  features  such  as  pipe  trenches,  open 
terraces  or  steps,  chimneys,  roof  overhangs,  or  covered  outdoor  sitting  areas 
cotmecled  with  a  building. 

d.  Areas  of  public  spaces,  such  as  corridors,  stairs,  elevator  shafts,  etc.. 
serving  more  than  one  use,  e.g.,  dwelluig,  maintenance,  management,  and 
community,  shall  be  distributed  in  proportion  to  the  area  of  the  uses  served. 

•.  Total  Dawiopmant  Cost  Standard  CempartaonPvicMitig*.  Self-explana- 
tory. 


5.'lHA  Eathnaia  of  Owning  CoortuetJon  and  EqulpiitwitCort.  Thecostof 
'  dwelling  construction  and  equipment  will  be  taken  from  Item  1  (Develop- 
ment Cost  Budget).  Subpart  1  -  Budget.  For  turnkey  projects,  the  DC&E  will 
be  the  sum  of  the  amounts  shown  in  Accounts  1460  and  1465  (line  numbers 
3  and  4)  under  Developer's  Price  plus  the  amount,  if  any.  shown  in  Account 
1465  (line  number  52)  under  Indian  Housing  Authority  Co«U  For  conven- 
tional projects,  the  cost  of  DC&E  will  be  the  sum  of  the  amounts  shown  in 
Accounts  1460  and  1465  (line  numbers  51  and  52)  under  IHA  Costs. 

The  cost  per  square  foot  is  the  total  cost  divided  by  gross  area. 

The  gross  area  of  dwelling  space  based  upon  schematic  plans  supponina^*7L  Ar*a  of  NondwMtng  BuHdlng  and  Spaeoa.  Sec  instructions  for  item  5. 
this  budget  should  be  compured  in  accordance  with  the  following:        ^v^T^NondweUing  space  wUJ  be  all  of  the  total  gross  area  of  a  structure  not 

a.  The  gross  area  of  a  building  is  the  sum  of  the  areas  of  th^^v^rll  floors*    classified  as  dwelling  space.  List  appropriate  net  and  gross  square  footage  in 
of  the  building,  classified  as  dwelling  space,  including  bas^ents.^itlelza-      the  appropriate  spaces  provided. 

nines,  and  penthouses  of  headroom  height,  measured  from  the  C»tenor  faces  n_.,^,_„.^.,^  ^  »...«.-«,  «i  R...,...^  .««  iukx..tvw.  n^  «-.lf 

of  exterior  walls  or  from  the  center  line  of  walls  separating  buUdings.  •■  D«nonatra»»on  of  Adaquacy  of  Raaaourcaa  and  nalocMon  nan.  !»eu- 

b.  For  porches  with  roofs  connected  with  a  building,  access  galleries,      explanatory, 
balconies,  and  similar  spaces,  include  in  the  computation  of  gross  area  one- 
half  of  the  actual  gross  area. 


5.    IHA  Estimate  of  Dwelling  Construction  &  Equipment  Cost. 


a.  Nonalderty      Dwelling  Constructioo  Cost 


No  o*  U"«s 


[>»efling  Equipment  Cost 


SublDt^ 


Contingency:  ( 


)  percent 


f^ 


Total 


Estimated  gross  area  of  nonaldefly  ^i>efcng  space 


Cost  pet  squa/e  toot  of  dwelling  space 


b.  EMwty 


Dwelling  Construction  Cost 


No  Qt  unns  : 


Dwelling  Equipment  Cost 


Subtotal 


Conlingency 


)  percent 


Total 


Estimated  gross  area  of  ektef  ly  dwelling  space 


Cost  per  square  loot  ot  dwelling  space 


c  Total 


Dwelling  Constructioo  Cost 


Tola'  No  Qi  uniis    Dwelling  Equipnuent  Cost 


Total  DC  t  E  (ektefty  a  nonetderly) 


EstimatBd  gross  area  of  total  dwelling  space 


]$ 


Cost  pef  square  fool  ot  dweHing  space 


d.  Amount  ot  Total  DC  &  E  which  s  annbutable  to 
MH  Contributions  of  work  materials  or  equipment 


iiS^  ■ 


6.  TDC  Standard  Comparison  Parcantag* 


a.  Total  Protect  TDC  Cap 
(kom  Item  4  above) 


TDC.$ 


7.  Araas  of  Nondwelling  Buildings  or  Spaces 

NetSqFt      |    Gross  Sq.Ft. 


b   Total  DC  &  E  Cost  Estimate 
(from  Item  Sc  above) 


PPC-$ 


a  Admintslrative  Buildings  or  Spaces 


e   Comparison  Percentage 


PPC 
Tbc' 


t   Maintenance  Buildtfigs  or  Spaces 


c.  Community  Buildings  or  Spaces 


d.  Central  Dining  Facililies 


8.  Demonstration  of  Adequacy  of  Relocation  Resources  and  Relocation  Plan  (if  applicable) 
See  HUD  Relocation  Handbook  1371.1  and  Indian  Housing  Handbook 
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Sut>part1B.  Final  Sne  Approval  (three  items) 

For  MH  project,  in  order  for  the  IHA  to  select  homebuyers.  obtain  the 
required  signed  statements  and  properly  complete  the  TaWe  reqnired  by 
Part  n.  subpart  B ,  Item  3 ,  it  will  be  necessary  to  obtain  Hnal  Site  Approval 
before  a  complete  Development  Program  can  be  submitted  (Section 
905.217  (b)  and  905  406  (d)  of  the  Indian  Housing  Regulations) 


1.  TSA  Conditions  Sadefled    Attach  any  information 
submitted  to  demonstrate  thai  all  conditions,  if  any. 

Approval  have  been  meL  Include  a  listing  of  all  material    ^^^  ^ 

or  a  statement  that  this  is  not  applicable  because  no  TSA  condiuM?  were 
imposed  or  that  all  required  information  was  previously  submitted.  (The 
HUD  Field  Office  will  incorporate  the  Preliminary  Site  Report(s)  upon 
wtiich  TSA  was  granted  and  any  information  received  showing  TSA 
conditions  have  been  meL) 

2.  Evidenee  of  Site  Con»ot  Attach  option  or  off^  by  owner  to  sell  or  lease 
the  approved  site  to  the  IHA  or  other  evidence  of  site  control  satisfactory 
to  the  HUD  Field  Office.  The  number  of  attachments  and  their  identifica- 
tion are  given  bekiw.  (Where  the  IHA  wishes  to  submit  eviddence  of  site 
control  other  than  options  or  offers  by  owners  to  tell  or  lease,  the  IHA 
should  consult  with  the  HUD  Field  Office  to  ascertain  whether  such 
evidence  will  be  satisfactory.) 

i.  Area  Map  Attach  an  area  map  showing  existing  HUD-assisted  low 
income  housing  by  Project  Number,  other  assisted  housing  (identify: 
Tribal,  BIA.  FmHA,  etc.),  sites  proposed  for  this  project,  and  kications  of 
existing  and  proposed  schools,  employment,  health,  shopping,  transporta- 
tion.roads  and  water  atKl  sewage  facilities.  If  such  facilities  are  off  the  scale 
of  the  map.  indicate  on  the  map  the  distance  to  them.  Indicate  on  the  map 
the  agency  responsible  for  each  facility.  Indicate  in  a  statement  on  the  map 
if  certain  of  these  facilities  are  not  available  in  the  area  (other  than  those 
required  by  the  Indian  Housing  Regulations  and  ttie  Handbook).  (The 
Locality  Map  required  by  Item  20  of  the  Preliminary  Site  Report  may  be 
used,  if  appropriate,  as  the  Area  Map  required  by  this  Item  3.  If  the  Locality 
Map  is  used,  it  should  be  revised  and  updated  to  provide  current  information 
as  well  as  the  additional  information  required  by  Item  3.) 


n  not  previously  f^l^  >puneellng 
of  tcnWi^dfSkt  ^^^ustiTication  of 
which  AatucljM  *        submitted,  indii 


Subpart  1C.  Mutual  Help  Pro)ect8  (three  itenis) 

For  Mutual  Help  Projects  only,  provide,  in  addition  to  the  information 
leqtiiied  in  Part  I  (Subpart  A)  and  Pan  0,  the  information  required  by  this 
subpart  C.  Section  9(tf  .406  of  the  Indian  Housing  Regulations  provides 
detailed  instructions  concerning  this  item.  See  also  the  case  examples 
provided  in  Chapter  5  of  the  Indian  Housing  Handbook. 


Protfiaw^'  Attach  piupused  MH  Counseling  ftogram  and  a 
its  cost  included  in  Budget  Account  1418.  If  previously 
icate  here  the  date  of  the  submission  and,  if  received,  the  date 
of  approval.  If  the  Counseling  fht>gram  is  to  be  submitted  at  a  later  date, 
indicate  the  date  by  which  it  will  be  submitted,  (which  shall  be  no  later  than 
the  submission  of  the  working  draerings  and  specifications). 


2.  Trkal  Contribution  Ifthere  is  to  be  any  MH  Tribal  Contribution.  prxTvide 
here  a  statement  of  the  forms  and  amounts  thereof  and  attach  a  copy  of  the 
required  Tribal  Resolution  stating  the  tribe's  commitment  to  the  IHA  to 
make  the  contribution  on  behalf  of  Homebuyers. 

3.  Requtred  MH  Conlrfbutione  Attach  a  statement  of: 

a.  The  total  amount  of  MH  Contributions  to  the  hoject  including  any 
additinal  amounts. 

b.  The  portion  of  such  total  to  be  provided  by  each  form  of  contribution 
(land,  work,  cash,  materials,  or  equipment)  and 

c.  The  amount  of  non-land  contribution  per  Homebuyer. 


Part  II.  Project  Feasibility 
Subpart  IIA.  Rantal  Proiat:! 

Section  905.220  of  the  Indian  Housing  Regulations  requires  that  the 
financial  feasibility  test  for  a  rental  project,  which  must  be  met  before  a 
Development  Program  for  the  project  can  be  approved,  shall  be  the  test 
applicable  to  projects  subject  lo  24  CFR,  Part  990.101.  et.seq..  (Perform- 
ance Funding  System).  For  a  rental  project  the  IHA  shall  complete  in 
'accordance  with  the  Indian  Housing  Handbook,  and  attach  .  as  Part  D. 
Subpart  A  of  the  Development  Program.form  HUD-S2720B.  Worksheet  ii; 
Averages,  Square  Roots  and  Formula  Expense  Level  Equations,  and  all 
related  forms  necessary  for  its  completion.  In  the  case  of  IHAs  in  Alaska, 
the  IHA  may,  in  lieu  of  the  above,  attach  documentation  to  indicate:  (1) 
Estimated  total  dwelling  rental  income  for  the  project  for  the  first  frve  fiscal 
years  following  the  End  of  Initial  Operating  I^od  (EIOP)  dale  will  t)|« 
equal  to  or  greater  than  the  estimated  total  operating  expenditurg^  flfig|}iaL 
same  period;  or  (2)  where  the  estimated  total  operatiQ^,£ff(rdiJdies^are^ 
greater  than  the  estimated  total  dwelling  rental  income,  infqjvialion  to 
iitdicate  that  the  IHA's  current  Per  Unit  Month  (PUMl^'pcrating  subsidy 
eligibility  is  equal  lo  or  greater  than  the  operating  deficit  (as  a  PUM),  of  the 
project.  The  Indian  Housing  Handbook  provides  additional  information. 

Subpart  IIB.  Mutual  Halp  Protects 

Estimates  of  operating  •expenses  comprising  the  Administration  Charge  (as 
defined  in  Section  905.419(a)  of  (he  Indian  Housing  Regulations),  as  weQ 
as  estimates  of  utility  costs  (Section  905.416  (b)),  may  be  based  on  the 
operating  experience  of  other  similar  projects  of  the  IHA,  provided  such 
experience  reflects  efficient  and  economical  operations .  In  the  event  that  the 
IHA  has  no  operating  experience,  the  HUD  Field  Office,  upon  request,  will 
supply  comparable  data  from  the  experience  of  other  IHAs  or  PHAs 
operating  similar  projects. 


Section  905.404  of  the  Indian  Housing  Regulations  requires  that  the 
Development  Program  for  a  MH  project  include  a  demonstration  by  the  IH  A 
that  thoe  is  a  sufficient  number  of  selected  Homebuyers  who  are  able  and 
willing  to  pay  the  Administration  Charge  and  meet  the  other  obUgations 
under  MHO  Agreements  and  who  have  signed  statements  that  they  are 
willing  to  enter  into  MHO  Agreements.  The  items  herein  shall  be 
completed  by  the  IHA  to  provide  the  requu-d  demonstration  The  IHA  may 
attach  any  acUilional  infcxmation  it  deems  necessary  to  meet  the  required 
demonstration. 

1.  Eetbneto  of  MH  AdmMekaHon  Ctiarge  The  anticipated  operating 
expenses  shall  be  projected  for  the  frst  full  year  following  the  estimated 
End  of  Operating  Period  (EIOP)  date.  The  Per  Unit  Month  amounts  shall 
be  entered  in  Column  1  and  Annual  Amounts  in  Column  2.  Provide  cost 
estimates  for  each  of  the  following  operating  expense  items  which  comprise 
the  MH  Administration  Charge.  


a.  Administrative  Expenee.  (Adminstrative  salaries; 
travel  legal  expense:  postage,  latephone  and  tele- 
graph office  rent  and  overhaad  tnci  mantananoe  and 
utilities,  and  accoun»ng  services:  etc  ) 

(PUMycoii) 

b.  GeiMral  Expenae.  (The  cost  of  pcemiums  tor  ftre  and 
other  insurarv::«.  payment  In  kue  of  taxes,  if  any,  payrot 
taxes  employee  benefits:  and  coAectton  loeaes;  ale.) 

e.  Contribution  toOpereling  Reeerve.  (An  estimate  otaw 

amount  required  to  accumulate  an  operating  reserve  for 
.  the  project  as  defined  n  Section  905  420  o(  the  Indian 

Housing  Regulations  ) 

d.  Total  Administrative  Charge.  (Sum  of  tve  operaMng 

expenses  n  lines  a.  b,  and  c  above.) 

,  uifr\.c«<M« 


< 
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2.  faUnnHd  Uonlhly  CoM  ol  IMMm  Refer  to  the  Tint  pangriph  of  this  subpart.  OB    Also  see  the  schedules  of  rales,  cuireni  aitd  anticipated,  provided 

•with  the  required  wntien  assurances  of  the  respective  agencies  or  udUty  companies  at  the  time  of  submUsion  of  the  PreUminary  Site  Report  and  the 

Comparative  Analysis  of  Utility  Coats  Rates  should  be  rechecked  if  necessary.  Provide  in  the  table  below  the  estimated  monthly  costof  utilities  by  bedroom 

sae  which  Homebuyers  will  be  required  to  provide  under  the  MHO  agreement; 


2.  E«tlm»t«d  Monthly  Cost  of  Utilltte*                             ^^  f^  ''-•*  ^ 

^^  :  ^   j'  "EstimatBd  Monthly  Cost  by  B«>fOom  Stf* 

umtf 

0-BR 

^' 

2-BR 

3-BA 

4- BR 

5- BR 

6-BR 

yNmm 

BtctnoKi 

Gas 

OtwrhMtng 
(•P«3»y) 

RofriQoration 

CooKmgfusI 

S«werage  ssrvKSS 

X  Data  on  Potential  MH  Homebuyar  Famlllaa  Complete  the  Uble  below  The  infonnation  to  be  provided  in  this  uble  for  each  family  shall  be  based  on  families 
who  have  been  selected  by  the  IH  A.  in  accordance  with  Section  905  406  of  the  Indian  Housing  Regulations  and  who  have  signed  statements  that  they  are 
willing  to  enter  into  MHO  Agreements   If  more  space  is  needed,  make  a  duplicate  copy  of  the  table    By  submitting  this  table  the  IHA  certifies  that  these 
families  are  able  and  willing  to  pay  the  Administration  Charge  and  meet  the  other  obligations  under  MHO  AgreemenU. 
(l)Include  income  of  all  family  members  and  all  sources. 

(2)Staleoccupalionof  family  members.  r       u  r  cvmii 

(^)This  shi^uld  he  a  staiemem  uf  the  amount  of  each  form  of  M  H  Contribution  provided  by  each  family  The  total  of  the  amounts  of  each  form  of  MH 
conaibuiion  shown  for  the  family  is  not  necessarily  the  same  amount  of  MH  credit  to  the  family  since  the  credits  for  contributed  land  are  pooled  and 
shared  equaUy  (Section  905.408  (c)(2))  .'  ''  .  ^    ,,  ..      r^  ^ 

(4)  This  wUI  be  the  amount  of  the  Administration  Charge  from  Item  1  orl5  percent  of  the  Homebuyers  Family  Income  less  the  UtiUty  Deduction,  which- 
ever IS  greater  (See  Section  905  416  of  the  Indian  Housing  Regulations.) 
(5)Enter  from  Item  2  the  Estimated  Utibty  Cost  for  the  bedroom  size  unit  required  by  the  family 

(6)Enler  an    X    in  the  column  only  where  the  famUy  has  been  selected  by  the  IHA  under  the  "expected  reasonably"  provision  under  Section  905.406(b): 
I  e    if  the  Administration  Charge  plus  utilities,  or  the  Administration  Charge  alone,  would  exceed  25  percent  of  Family  Income 
By  placing  an  "X "  in  this  column  the  IHA  certifies  that  it  has  been  determined  that  the  famUy  can  be  reasonably  expected  to  pay  the  Administration  Charge 
and  meet  its  other  obligations  under  the  MHO  Agreement,  as  demonstrated  by  the  family  s  income,  including  public  assistance,  the  family's  past  history, 
or  the  family's  ability  to  supplement  its  income  by  providing  its  own  food,  fuel  or  other  necessities. 


3j  Data  on  Potential  MH  Homebuyer  Families  (Tab 

IbFamlyHMd'   No  ol    1        Groai  Fwnty       {            Sourca  o< 

le  tor  Item  3) 

AfflOuMS  and  lams  ol  MH  Contrkulonl  P) 

EfiinaMd 
Raqurod  Mo 
Paymwn  (4) 

F*m4y 
Est  UIMy 
Co.t(S) 

"Aaasonably 

Eipadod* 

PfOv»ion(C) 

Famly 

62  »».•■' 
■iFtindy 

P«r»Oft$ 

lnc<yn*0)                     lneom»(3) 

Land            Wo* 

Uamn* 

C«h 

TcUl 

1 

t 
i 

1 1 

1 ■ ' 

1 

! 

1             ! 

1:1            1             : 

1 

1 
i 

1 

i 

1 

Paae6 


form  HIin.lfVM^ 


Federal  Register  /  Vol.  60,  No.  125  /  Thursday,  June  29.  1995  /  Notices  33833 


i>^velopment  Cost  Budget 

.  Indian  Low  Income  Housing  Program 

Copy  Numbar 


U.S.  Departnwnt  of  Housing 

and  Urban  Development 

Office  of  Public  and  Indian  Housing 


ir 


OMB  Appfoval  No.  2S77-0032  (exp.  8/31/95) 


Legal  Nam*  d  Indian  Housing  Autarty: 

Budgal  Sutvnitslon  Saquanca.  No: 

PraiKl  Numbar: 

Locamy  ot  Pro|aa  (SiM  AMrass): 

PraducaonlMittad: 

Program  Tjpo; 

ffOmt. 

NonMOartv 

Tow 

No.olUnlis: 

|~|  Planning  Budgat 

I    I  Davatopmani  Program  (DP) 

□  BMwaan  DP  »  CA 


Q  ConaaoA«ard^Canncto(Sala(CA) 
Q  Balwaan  CA  t  Final 


Q]  Quariarly  Oavttopmant  Coat  Swamanl 

Q]  Slaiamani  ol  Acual  Oavatapmant  Cos)  (Mh  AOCC) 


Subpart  L  Budget 

Lina 
No. 

(1) 

Account  ClaasHicaton  /j. 

(2)                               ^^ 

Actual 

Coat 
Incurred  to 

(3) 

Actual/ 

Eatlmatad 

AddiUonat 

toComplala 

(4) 

Total  Davaiopmant  Coet 

Amount 

(3W4) 

(5) 

Par 

umt 

W 

Pravieuaty 

Aeprovad 

Budgat 

(7) 

Oevak>paf"a  Prica                                                     '^^  Ji 
1         1440  Site                                                               ^^ 

2 

3 

1460  Dwelling  Construction 

4 

1465  Oweling  Equipment 

5 

1470  Nondiweling  Construction 

6 

1430.1  Architectural  and  Engineering  Services 

7 

Other 

e 

1482  Total  Daveloper-a  Price 

Indian 
9 

Housing  Authority  Costs:  Administration 

1410  1  Nontechnical  Salaries 

10 

1410  2  Technical  Salaries 

11 

1410  3  Work  -  MH  Contribution 

12 

1410  4  Legal  Expenses 

13 

1410  9  Employee  Benefit  Contribution 

14 

1410  10  Travel 

15 

1410  12  Publications 

16 

1410  14  Membership  Dues  and  Fees 

17 

1410  16  Telephone  and  Telegraph 

18 

141019  Sundry 

19 

1410  Total  Administration 

20 

1415  Uquidatad  Damages 

21 

1418  Counaaling  Costa 

Interast 

22 

Total  Interast 

23  1  1425  btiUai  OparaUng  DafidI 

Planning 

24      1430  1  Architectural  and  Englneefing  Fees 

25 

1430.2  Consultant  Fees 

26 

1430  6  Permit  Fees 

27 

1430  7  Inspection  Costs 

28 

1430  9  Hoosmg  Surveys 

29 

1430  19  Sundry  Planning  Costs 

30      Total  Planning                                                           |                                { 

^L 

Sjtnwao  by  (Signaluro)                                                                                           \ 

Oat* 

^ 

•RM>mm.na«!  by'Sijnaio'o  ol  Authoraod  OUcal) 

Om 

^ 

A. 

•Ape<o»od  by  (Sigratufo  ot  Authofood  Ottoall 

Dal* 

^ 
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- 

PraieciNumMr 

Um 
No. 

(1) 

Aceeunt  CtaMiflcalon 
(2) 

Ae«Ml 
DcvslopfTMnt 

Cost 
Incurred  to 

Actual/ 

Estimated 

Additional 

to  Complete 

W 

Total  Developmont  CoM 

Prevtousiy 

Approved 

Budget 

(3W«) 
(5) 

Per 
Unit 

(•) 

31 

SM*  Acquisition 

1440  1  Properly  Purchasas  (or  Lmsos) 

32 

1440  4  Surveys  and  Maps 

33 

1440  5  Apprasais 

34 

1440  6  Tnto  miormaton 

35 

1440.7  Sits  -  MH  ConMwtion 

36 

1440  8  Legal  Costs  -  Site 

37 

1440  10  Opt)on  Negotiatxxis 

38 

1440  12  Current  Tax  Setltomwit 

39 

1440  19  Sundry  Site  Costs 

40 

Total  SH*  Acquisition 

-TT 

1450  Site  Improvements 

4i 

1460  Dwelling  Construction 

43 

1465  Dwelling  Equipment 

44 

1470  Nondweikng  Consinxiion 

45 

1475  NondweOing  Equipment 

46 

1480  Contract  Work  In  Progress 

47 

1495  Ralocalion  Costs 

48 

Total  Betors  Contingency 

49 

Donations 

SO      Total  Belor*  Contingency  (Exduding  Donations)  {                                | 

5' 
52 

Contingency:  1%  or  5%  (or  less)  of  line  50               1                                  1                                  1 

1 

Total  Development  Costs                                            |                                  {                                  | 

1 
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Subpart  B.  Detail  ot  Construction  and  Equipment  Accounts  1450  through  1480. 

Account  OaasHlcaton 
(2) 

Actus! 

Development 

Cost 

Incurred  to 

(3) 

Actual/ 

Estlmaied 

Additional 

to  Complete 

(4) 

Total  Development  Coat 

Praviousiy 
(7) 

Une 
No. 

(1) 

(5) 

Per 

UnK 

(0 

51 

Site  Improvement  (1450) 

Demdilon 

52 

14501  WorK-MH  Contritiution 

S3 

1450  2  Matenals.  Supplies  and  Equipment- 

MH  Contribution 

54 
55 

1450.3  Orvsite  Street  Improvements 
1450  4   Other 

56 

Total  Site  Improvement 

57 

Dwelling  Structures  (1460) 
1460.1  Work  -  MH  Contribution 

58 

1460  2  Materials,  Supplios  and  Equipman^ 

58 

MH  Contributions 
14603  Other 

60 

ToUl  Dwelling  Structures 

, 

Dwelling  Equipment  (1465) 
61       1465  1  Dwelling  Equipment  Nonexpendable 

62       1465  2  Dwelling  Equipment  Expendable 

63    1   1465  3  Downing  Equipment-MH  Contribution 

64  Total  Dwelling  Equipment 

Nondwelling  Structures  (1470) 

65  1470.1  WorkMH  Contritwtion 

66       1470.2  Materials  MH  Contnbution,  Supplies 
&  Equipment 

C7        1^70  3  Ottwr 

68 

1470  9  IHS  Offsite  Water  &  Sewer 

69 

1  Total  Nondwelling  Structures 

70 

Nondwelling  Equipment  (1475) 
1475  1  OtAce  Furniture  and  Equipment 

71 

1475  2  Maintenance  Equipment 

73 

74 

1il7<^  7  Aiitnmath/P  FauiDment 

74 

75 

1475  9  Expendable  Equipment 

76 

77 

1475  10  NondwelNno  Eauipment-MH  Contribution 
'  Total  Nondweirmq  Equipment 

78 

Contract  Work  in  Progress  (1480) 
1480  1 

79 

14802 

80 

1480  3 

! 

Q1 

Tntsii  r.nntntrrt  Work  in  Proaress 

1 

1 

"    ,  --  •  ■- — ' ; 1                     1 
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Subpart  IV.  Datall  of  Donatiom  (Net  MH  Contributlona)  • 
Souto*  o(  Funds                   Account  Numbsr 

Hamtzcd 

Amount 

a.    AoquiMton  Cost 

1. 

2. 

c.    ftelocaBon  Cost 

3 

d     ToU: 

4. 

Total  Denalions 

Subpart  V.  Dalail  el  MH  Contributions 


MH  Contribution 

Account                                  Amount 

MH  Cenlribution 

Account 

Amount 

a.  Total  Cash 

Materials 

1450.2 

b.  ToWLvKi 

14407 

- 

1460.2 

Worfc-F«nily 

1450.1 

1470i 

.  ..> 

1460.1 

e  Total  Materials 

-           .■:■■,,.,.,---.::::: 

14701 

14502 

c.  Subtotal  Faniiy 

14103 

1460.2 

1465.3 

Wo»fc-IHA  Cost 

1470.2 

d.  Total  Work 

147510 

..^.  .                .  ■  •  ■ 

f    Total  Equipment 

Total  MH  Contnbuoons  (Sum  of  a  b,  d.  •  arxl  t  above) 

Total  MH  ContrJbutons  ol  work,  materials  and  aquipmertt  to  be  utilized  by  the  Contractor  m  pertormanc«  of  the  contract  «vork  (sum  of  c,  e,  t.) 
(Should  equal  the  dilterer>ee  between  Total  Contract  Pnce  and  the  Pnce  Payable  to  Contractor.) 

Total  MH  Cash  Corrtnbution  t3  be  applied  toward  payment  of  development  cost  (a.  above) 
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'pu6Cc  rsportir<g  burden  lor  this  luIucDoi  of  intormaoon  Is  esOmaied  to  mftnge  xxx  hours  per  rssporfss,  kwhidirig  tis  tms  tor  rprtswing  irw»urfot»,  issrching  sidrtng 
•data  souross  oa»>ering  »id  mainlaininQ  tm  data  nseded.  and  iximptoting  and  rsvisww>g  tm  eolarton  of  WormaSorv  S«nd  command  raganftng  tits  burden  asimMi 
or  *w  other  a»ocJ  of  »«s  ool«*on  of  intermallon.  Induding  su99SS«ons  tor  rwjudng  tw  burden,  ID  the  Reports  Maria^amwi^ 
WKlSyslBms  US.  Department  of  Housing  arxl  Ubw<Dt¥»topmsnt  Washington.  D.C.20410-3600  and  to  the  OfBoeotMMMgsmsnt  and  Budget.  Papsni^ 
Project  (2577-0032),  Washington,  D.C.  20503.  Do  not  sand  tiis  oompistod  torm  to  ai«isf  of  tisse  r^" 


Instructions  for  Praparing  Davalopmant  Cost  BudgaU 

A.  Ganaral. 

1.  Pnpatt  an  onginal  and  two  o^ies  for  all  Development  Cost 
Budgets  reqtiired  by  the  Indian  Housing  Handbook  under  the  grant 
program.  Submit  to  the  HUD  Field  Office. 

a.  For  the  first  budget  (Planning  Budget),  complete  only  cohimns 
(4)  and  (S)  of  Subparu  I  &  D. 

b.  For  subsequent  budgets,  complete  as  described  below . 

c.  Round  off  all  amounts  to  the  nearest  dollar. 

d.  Where  descriptions  or  supplementary  data  are  required,  use  an 
attached  sheet,  identifying  the  applicable  item. 

2.  Budgets  should  cover  all  of  the  housing  to  be  built  under  a  single 
project  numt>er,  whether  on  one  ot  several  sites. 

a.  Show  in  the  block  at  the  topof  page  1  of  die  Budget  under 
'Budget  Sub.  No."  the  sequential  numl>er  of  the  Budget  being  submit- 
ted. 

b.  For  any  project,  the  Planning  Budget  is  'budget  No.  1"  the  next 
and  suceeding  budget  submissions  would  be  23.  etc. 

c.  Show  in  the  block  at  the  top  of  page  1  of  the  Budget  under 
"Elderly",  the  total  of  all  units  designed  specifically  for  the  elderly 
including  any  such  units  which  have  more  than  one  bedroom. 

3.  For  descriptions  of  the  cost  accounts  to  be  used,  see  HUD  Hand- 
book 7510. 1,  Low-Rent  Housing  Accounting  Handbook.  The  HUD 
Field  OfTite  will  assist  IHAs  upon  request  in  the  disuibution  of  costs 
of  individual  accounts. 

B.  Subpart  I.  Budget 

1.  Column  Entines. 

a.  For  the  initial  Planning  Budget  complete  columns  (4)  and  (5) 
and  leave  other  columns  blank. 

■  b.  For  subsequent  budgets,  use  column  (3)  to  show  the  latest 
readily  available  figures  from  the  books  of  accounts  for  Accounts  1410 
through  1440,  and  Account  1495.  In  the  heading  of  column  (3),  show 
the  date  as  of  which  figures  were  taken.  Use  column  (4)  to  show 
additional  costs  for  completing  the  development  work  (Account  1410 
through  1440  and  1495). 

2.  Site  Improvements;  Construction  and  EquipmenL  Enter,  as 
applicable,  in  lines  2  through  5  and/or4 1  through45  the  amounts  stated 
for  site  improvements  construction  and  equipment  including  related 
(MH)  contributions  from  Subpart  n  and  as  further  described  below. 

3.  Turnkey  and  Conventional  Projects. 

a.  Turnkey.  The  account  classifications  for  Developer's  Price, 
lines  1  through  8,  are  to  bt  completed  only  for  projects  being 
developed  under  the  Turnkey  method.  Where  the  developer  is  not 
providing  the  site,  no  entry  will  be  made  in  line  1.  Account  1440; 
instead,  just  as  for  conventional  projects,  lines  3 1  through  40  will  be 
completed.  For  a  developer-provided  site,  enuies  will  be  made  for  site 
acquisition  costs  to  the  IHA,  e.g.,  appraisals  (line  33)  where  required 


(see  paragraph  9  below).  The  Total  Developer's  Price  will  be  the  prke 
agreed  upon  at  the  Feasibility  Conference  by  the  devetopa,  the  IHA. 
andHUD.  TheamountsentRcdforsite,aichitBCturalandengineering 
services  should  be  the  amounts  to  t>e  included  with  the  Preliminary 
Contract  of  Sale  for  the  cvcnmality  of  separate  purchase  by  the  IHA. 
The  amount  entered  for  Other  should  be  tfie  sum  of  ( 1 )  the  Developer's 
Fee  and  Overhead.  (2)  Inieiim  Financing,  and  (3)  Closing  Costs.  In 
die  case  of  turnkey  projects,  {banning  costs  S4>pn>ved  by  the  HUD 
Field  Office  will  allow  for  entries  in  lines  24  and  25  as  well  as  in  line 
6 .  in  addition  to  the  required  services  for  which  entry  will  be  made  in 
line  27. 

b.  Con  ventional.  For  conventional  projects,  lines  1  through  8  will 
remain  blank  and  instead,  those  accounts  will  be  completed  utilizing 
lines  24  through  45.  For  lines  41  through  45,  the  Schematic  Design 
Documents  and  Architect's  Estimate  of  Project  Construction  Cost  will 
provide  a  basis  for  reasonable  estimates  for  costs  of  S  ite  Improvements 
-  Account  I4S0.  Dwelling  Structures  -Account  1460.  and 
Nondwelling  Structures  -  Account  1470.  Any  comments  6x)m  the 
HUD  Field  Office  as  a  result  of  the  prior  submission  of  these 
documents  shall  be  incorporated  iiuo  the  Budget  Ck>se  anention  shall 
be  given  to  the  amounts  for  Dwelling  Construction  and  Dwelling 
Equipment  to  be  included  in  the  Budget  The  HUD  Field  Office  may 
be  requested  to  assist  in  preparing  appropriate  estimates  for  Dwelling 
and  Nondwelling  Equipment  -  Accounts  1465  and  1475.  The  estimate 
shall  be  accompanied  by  supporting  data  showing  items  and  the  cost 
of  each. 

4. 1410.  Admtn'istration  0ines9tbrough  19).  IHAs  with  experience 
in  the  development  and  management  of  low-income  housing  should 
estimate  administration  costs  on  the  basis  of  such  experience,  as 
applicable,  for  the  current  development  method.  For  turnkey  projects, 
there  will  be  less  administration  activity  normally  than  for  conven- 
tional projects.  The  amounts  for  the  various  subaccounts  shall  be  the 
costs  of  the  items  of  expense  which  are  directly  traceable  to  and 
essential  in  the  planning,  construction  and  completion  of  the  project 
and  the  prorata  amounts  of  the  IHA's  total  administration  costs  in 
respect  to  the  items  which  are  not  wholly  traceable  to  the  project 
Adminisffat ion  ( 1 4 1 0)  and  Planning  ( 1 4 30)  Costs  ordinaril y  terminate 
with  the  End  of  the  Initial  Operating  Period.  After  this  date  only  costs 
of  personnel  employed  in  development  work  specifically  applicable 
to  the  particular  project  (e.g.,  employee  or  architect  engaged  in 
warranty  inspections)  may  be  charged  to  these  accounts. 

a.  14I0J.Work-MHContributioD0inell).  This  account  shall 
be  charged  with  that  portion,  if  any.  of  the  MH  contribution  attributed 
to  work  furnished  to  the  IHA  (for  which  the  contractor  is  not 
responsible)  for  administrative  purposes  by  or  on  behalf  of  the 
Homebuyer  Families. 

B.  1410.1  and  1410.2  (lines  9  and  10).  The  following  supporting 
data  shall  accompany  the  estimates  for  Non-technical  and  Technical 
Salaries:  List  by  job  title,  each  IHA  employee  whose  salary,  or 
portions  thereof,  will  be  chargeable  to  these  accounts.  For  each,  show 
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^  ^itte  annual  rate  of  the  gross  salary,  the  estimated  length  of  tune  the 
employee  will  spend  in  connection  with  the  developmeni  of  the 

project  and  the  total  of  the  gross  salary  which  is  properly  chargeable 
to  either  of  these  accounts.  If  only  a  portion  of  the  employee's  tiine 
will  be  chargeable  to  this  project,  show  the  percentage  that  will  be  so 
chargeable  and  show,  in  a  footnote,  the  percentage  distribution  toother 
projects  artd  the  accounts  to  which  distributed. 

c  1410.19  (line  18).  The  estimate  for  the  Sundry  Account  shall 
iiKlude  supporting  data  as  follows:  List  and  show  the  cost  of  each  item 
of  administrative  and  general  expense  for  which  a  specific  account  is 
not  provided  in  the  1410  group  of  accounts.  If  only  a  portion  of  the 
cost  of  any  item  will  be  chargeable  to  this  project,  show  the  percentage 
and  amount  that  will  be  so  chargeable  and  show,  in  a  footnoce,  the 
percentage  distribution  to  other  projects. 

S.  1418.  Counseling  Costs  (line  21).  This  account  shall  be  charged 
with  the  cost  (not  to  exceed  $500  multiplied  by  the  number  of  homes 
in  the  project)  of  counseling  to  be  provided  to  participating  Families. 

6. 1420.7  Interest -Income  from  In  vestments  (line  22).  Theamount 
included  for  this  accouru  shall  be  computed  as  prescribed  in  HM 
7510.1.  Chapter  3,  Section  15. 

7.  1425.  initial  Operating  Deficit  (line  23).  In  the  absence  of 
dependable  previous  experience  daD  on  which  to  base  a  preliminary 
estimate  of  the  initial  operating  deficit,  an  allowance  not  lo  exceed  S50 
per  dwelling  unit  may  be  used  urUess  more  is  specifically  authorized 
by  HUD. 

8.  1430.  Planning  (lines  24  through  30).  For  bimkey  projects 
generally,  archiiecniral-cngineering  services  will  be  included  in  the 
Developer's  price  except  for  periodic  inspection  of  construction  by  an 
independent  architect  employed  by  the  IHA  (Account  1430.7). 

a.  1430.1.  Architecniral  and  Engineering  Fees  (line  24j.  Archi- 
tectural and  engineering  fees  shall  not  exceed  those  set  forth  in  the 
Schedule  of  Fees  of  the  Architect's  ContracL 

b.  1430.2.  Consultant  Fees  (line  25).  The  architect's  contract 
provides  that  consultants  retained  by  the  architect  must  be  paid  under 
the  terms  of  the  architect's  contract.  Fees  to  be  paid  to  otherconsultants 
should  be  included  under  this  account  and  shall  be  accompanied  by 
supporting  data. 

c.  1430.6.  Permit  Fees  (line  26)  If  building  or  other  similar  fees 
have  to  be  paid  by  the  IHA,  include  the  estimated  amount  under  this 
account 

d.  1430.7.  Inspection  Costs  (line  27).  This  estimate  shall  be 
accompaiued  by  supporting  data  consisting  of  an  itemized  breakdown 
of  the  costs  chargeable  to  this  account.  Include  in  the  breakdown,  by 
job  title,  a  list  of  employees  of  the  architect  or  (when  use  of  IHA 
employees  has  been  previously  approved)  of  the  IHA  who  will 
perfomi  inspection  work  for  the  project  and  show  for  each  the  same 
information  as  required  by  Paragraph  4b  above. 

e.  1430.9.  Housing  Surveys  (line  28).  The  cost  of  all  housing 
surveys  and  comprehensive  planning  shall  be  charged  to  this  account. 
Include  in  this  account  the  cost  of  housing  surveys  and  the  printing  of 
reporu  in  connection  with  them. 

f  1430.19.  Sundr.  Planning  Costs  (line  29).  In  the  absence  of 
actual  experience,  the  IHA  should  request  the  advice  of  HUD  for  this 
estimate. 


9. 1440.  Site  Acquisitioo  (lines  31  through  40).  For  provisions  of 
cost  accounts  under  this  heading  which  are  not  explained  bek>w.  see 
Accounting  Handbook.  H\r7510.1.  Oiapier  3.  Section  IS. 

a.  1440.1.  Property  Purchases  (or  Leases)  (line  31).  See  Indian 
Housing  Regulations  and  the  Handbook  as  to  limitations  on  size  and 
cost  of  sites,  terms  of  leases,  requiremerus  for  appraisals  and  appraisal 
standards  and  special  MH  project  requirements. 

b.  1440J.  Appraisal  Fees  Gine  33).  This  account  shall  be  charged 
with  ( 1 )  the  costs  incurred  by  the  IHA.  if  any ,  for  appraisals  of  land  or 
improvements  for  sites  to  be  provided  by  the  IHA  and  (2)  with  costs 
incurred  for  obtaining  appraisals  of  a  devek>per-owned  site  for  a 
turnkey  project  No  appraisal  fee  shall  be  included  if  the  appraisals 
were  conducted  by  the  Bureau  of  Indian  Affairs. 

c.  1440.6.  Title  Information  (line  34).  No  charge  shall  be  made  to 
this  account  where  a  BLA  Title  Staois  Report  is  utilized  in  accordance 
with  the  Interdepartmental  Agreement 

10.  1470.  NoDdwelling  Structures  nine  44).  Under  1470  establish 
aseparate  subaccount  for  any  contribudons  for  off-site  improvements 
(Le.,  water  and  sewer,  solid  waste). 

11. 1495.Relocation(Unc47).  See  the  Indian  Housing  Handbook  and 
HUD  Relocation  Handbook  1371.1,  if  applicable. 

12.  Donations.  For  donations,  see  account  2850  in  HUD  Handbook 
HM  7510.1,  Chapter  3,  Section  2.  A  donation  represents  a  cash 
donation  and  the  reasonable  value  of  property  donated  to  the  project 
An  MH  contribution  is  not  a  donation.  Any  cost  met  from  cash 
donations  and  the  value  of  any  donations  in  kind  will  be  included  under 
the  appropriate  cost  account  and  itemized  in  Subpart  IV.  Since 
donations  carmot  be  included  in  the  Total  De  velopmem  Cost,  the  total 
of  donations  will  be  subtracted  from  it  and  the  result  will  be  shown  in 
line  50,  "Total  Before  Contingency  (Excluding  Donations)." 

13.  Cootingency.  Enter  not  more  than  5  percent  for  conventional 
projects,  nor  more  than  1  percent  for  turtJcey,  of  the  Total  Before 
Contingency,  unless  specifically  approved  by  the  FieU  Office  based 
on  adequate  documented  justification. 

C.  Subpart  II.  Detail  of  Construction  and  Equipment. 
Accounts  1450  through  1480. 

1.  General.  The  components  of  site  improvement,  construction  and 
equipment  costs  will  be  identified  in  this  Subpan.  Each  particular  MH 
Contribution  account  (lines  52, 53, 57, 58, 63, 65, 66,  and  76)  shall  be 
charged  with  that  portion  of  the  Total  Development  Cost  attributed  to 
it  under  the  account  classification  in  which  it  is  listed.  Donations  will 
be  included  as  described  in  paragraph  B.12  above.  Any  off-site 
construction  costs  included  in  the  proposed  budget  for  which  repay- 
ment will  not  be  made  by  others  will  be  described  in  an  attachment  and 
an  explanation  of  why  repayment  will  not  be  made  by  others  will  be 
included. 

2.  Column  Entries.  For  the  initial  Plarming  Budget  complete 
colunuis  (4)  and  (5)  and  leave  the  other  columns  blank.  For  subsequent 
budgets: 

(a)  Enter  in  Colunms  (3),  (4).  and  (5)  required  amounts  for  Accounts 
1450  through  1480  as  of  the  same  date  used  for  the  entries  in  these 
columns  in  Subpan  I. 
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,  '(b)  For  a  Contract  Award  Budget  list  each  proposed  construction 
contract  to  be  included  under  Account  1480  in  Column  (2)  by  name 
of  coittractor  ai^  type  of  work.  Opposite  each  such  listing,  enter  in 
Cdunrn  (4)  the  appropriate  amount  from  the  corresponding  Form 
HUD-52396,  Analysis  of  Proposed  Main  Construction  Contract 

(c)  List  all  work  and  equipment  not  included  under  a  formal 
constniction  ccncraa  (e.g.  utilities  extension/ccmnection  costs)  by 
type  under  the  applicable  account  Identify  by  showing  vendor  name 
in  column  (2)  and  adding  "NIC"  after  the  item. 

(d)  Show  approved  force  account  work  as  sq>arate  labor  and 
material  cost  items  at  each  applicable  construction  or  equipment 
account,  and  identify  each  by  adding  "(FA)"  after  the  item. 

(e)  Distribution  of  Construction  (rontractAmount(s).  Show  on  the 
Final  Budget  all  construction  contract  amounts(induding  al  approved 
changes)which  were  initially  reflected  at  Account  1480  at  contract 
award.  Each  final  construciton  contract  amount  should  be  distributed 
to  the  appropriate  subsidiary  account  (Accounts  1450  through  1475) 
after  the  final  billing  under  each  contract  has  been  paid.  All  such  costs 
will  therefore  be  entered  in  column  (3)  as  an  actual  cost  incurred.  The 
Final  Budget  shall  be  accompanied  by  supporting  data  listing  (a)  the 
name  of  the  contractor  and  type  of  work  performed  under  each 
construction  contract  executed;  (b)  each  origiiuil  contract  amount 
established  and  shown  on  form  HUD  52396  at  Contract  Award  stage; 
(c)  a  bsting  and  identification  of  account  classification  for  each  change 
order  approved  for  each  construction  contract  and  (d)  each  final 
contract  amount,  including  all  change  orders. 


D.  Sul>part  lO.  Cost  of  Relocation  and  Existing  Improvcincnts. 

Enter  information  only  with  die  Contract  Award  Budget  If  the  site 
was  wholly  vacant  at  the  time  it  was  acquired,  enter  "Site  Wholly 
Vacant"  on  the  total  line  and  make  no  other  entries.  If  the  site  included 
dwelling  and/or  nondwelling  structures  at  acquisition,  the  amowit 
entered  on  the  first  line  shall  be  determined  by  prorating  the  total 
acquisition  cost  of  the  site  in  the  ratio  that  the  appraised  value  of  the 
improvements  bears  to  the  total  appraised  value  of  the  site.  On  the 
second  line,  show  the  total  amouiu  included  under  Subpart  n  for 
demolition  work  Gine  5 1 ),  if  performed  under  separate  contract  or  the 
estimated  amount  if  performed  under  a  single  construction  contract 
On  the  third  line,  show  the  amount  included  in  Subpart  1,  line  47, 
Column  (5).  Attach  schedules  detailing  all  costs  comprising  these 
amounts. 

E.  Subpart  IV.  Detail  of  Donations  (Not  MH 
Contributions). 

For  the  detail  of  donations,  enter  an  itemized  description  of  donations 
identifying  applicable  account  (paragraph  C.  1 .  above)  and  deduct  the 
total  donations  from  the  Total  Devek)pment  Cost  as  descnbed  in 
paragrai^  B.ll  above.  MH  Contributions  are  not  donations. 

F.  Subpart  V.  Detail  of  MH  Contributions. 

Provide  the  detail  of  MH  Contributions  by  rfwwing  for  the  various 
accounts,  as  applicable,  the  amounts  comprising  each  form  of  MH 
Contribution. 


IFR  Doc.  95-15908  Filed  6-28-95;  8:45  am] 

BILLING  CODE  421&-33-C 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[AK-0e4-141O-0O-P] 

Alaska;  Notice  for  Publication  F- 
14938-A2  and  F-1 4938-62;  Alaska 
Native  Claims  Selections 

In  accordance  with  Departmental 
regulation  43  CFR  2650.7(d),  notice  is 
hereby  given  that  a  decision  to  issue 
conveyance  under  the  provisions  of  Sec. 
14(b)  of  the  Alaska  Native  Claims 
Settlement  Act  of  December  18,  1971,  43 
U.S.C.  1601,  1613(b),  wrill  be  issued  to 
St.  Michael  Native  Corporation  for 
approximately  9,835  acres.  The  lands 
involved  are  in  the  vicinity  of  St. 
Michael.  Alaska,  within  Tps.  24  and  25 
S.,  Rs.  18  W.,  Kateel  River  Meridian, 
Alaska. 

A  notice  of  the  decision  will  be 
pubhshed  once  a  week,  for  four  (4) 
consecutive  weeks,  in  the  Nome  Nugget. 
Copies  of  the  decision  may  be  obtained 
by  contacting  the  Alaska  State  Office  of 
the  Bureau  of  Land  Management,  222 
West  Seventh  Avenue,  #13,  Anchorage. 
Alaska  99513-7599  [(907)  271-59601. 

Any  party  claiming  a  property  interest 
which  is  adversely  affected  by  the 
decision,  an  agency  of  the  Federal 
government  or  regional  corporation, 
shall  have  until  July  31. 1995  to  file  an 
appeal.  However,  parties  receiving 
service  by  certified  mail  shall  have  30 
days  from  the  date  of  receipt  to  file  an 
appeal.  Apf>eals  must  be  filed  in  the 
Bureau  of  Land  Management  at  the 
address  identified  above,  where  the 
requirements  for  filing  an  appeal  may  be 
obtained.  Parties  who  do  not  file  an 
appeal  in  accordance  with  the 
requirements  of  43  CFR  Part  4.  Subpart 
E.  shall  be  deemed  to  have  waived  their 
rights. 

Ana  M.  Stafford. 

Land  Law  Examiner.  Branch  of  Northern 
Adjudication. 
[PR  Doc.  95-15998  Filed  6-28-95;  8:45  am] 

BILUNQ  COOE  4310-JA-P 


tAK-964-141CMX)-P) 

Alaska;  Notice  for  Publication  F- 
14955-A2  and  F-14955-B2;  Alaska 
Native  Claims  Selections 

In  accordance  with  Departmental 
regulation  43  CFR  2650.7(d).  notice  is 
hereby  given  that  a  decision  to  issue 
conveyance  under  the  provisions  of  Sec. 
14(b)  of  the  Alaska  Native  Claims 
Settlement  Act  of  December  18.  1971.  43 
U.S.C.  1601.  1613(b).  will  be  issued  to 
Wales  Native  Corporation  for 
approximately  16,573.28  acres.  The 


lands  involved  are  in  the  vicinity  of 
Wales,  Alaska,  within  Tps.  2  and  3  N., 
Rs.  43  W.,  Kateel  River  Meridian, 
Alaska. 

A  notice  of  the  decision  will  be 
published  once  a  week,  for  four  (4) 
consecutive  weeks,  in  The  Nome 
Nugget.  Copies  of  the  decision  may  be 
obtained  by  contacting  the  Alaska  State 
Office  of  the  Bureau  of  Land 
Management,  222  West  Seventh 
Avenue.  #13.  Anchorage,  Alaska  99513- 
7599  [(907)  271-5960). 

Any  party  claiming  a  property  interest 
which  is  adversely  affected  by  die 
decision,  an  agency  of  the  Federal 
government  or  regional  corporation, 
shall  have  until  July  31.  1995  to  file  an 
appeal.  However,  parties  receiving 
service  by  certified  mail  shall  have  30 
days  from  the  date  of  receipt  to  file  an 
appeal.  Appeals  must  be  filed  in  the 
Bureau  of  Land  Management  at  the 
address  identified  above,  where  the 
requirements  for  filing  an  appeal  may  be 
obtained.  Parties  who  do  not  file  an 
appeal  in  accordance  with  the 
requirements  of  43  CFR  Part  4.  Subpart 
E,  shall  be  deemed  to  have  waived  their 
rights. 

Ana  M.  Stafford, 

Land  Law  Examiner.  Branch  of  Northern 
Adjudication. 
(FR  Doc.  95-15999  Filed  &-28-95":  8:45  am) 

BILUNG  COOE  4310-JA-P 


[NM01 7-1 430-01] 

Emergency  Closure  Within  the  OJito 
Special  Management  Area  in  Sandoval 
County,  New  Mexico 

agency:  Bureau  of  Land  Management, 

Albuquerque  District. 

ACTION:  Notice  of  Emergency  Closure. 

SUMMARY:  Notice  is  hereby  given  that 
effective  June  29,  1995.  mountain  bikes 
(mechanical  vehicles)  are  prohibited  on 
approximately  five  (5)  sections  of  public 
land  southwest  of  San  Ysidro.  New 
Mexico. 

This  order  is  in  addition  to  the  1987 
motorized  vehicles  closure  (52  FR 
12471.  April  16,  1987).  The  area  is 
located  in  T.  15  N.,  R.  1  E..  sees.  17,  20. 
21.  28.  and  29.  New  Mexico  Principal 
Meridian. 

The  purpose  of  this  area  closure  is  to 
prevent  unnecessary  degradation  of 
resources  and  undue  environmental 
damage.  The  emergency  area  closure  is 
in  accordance  with  the  provisions  of  43 
CFR  8364.1.  and  applies  to  all  persons. 
This  designation  remains  in  effect  until 
further  notice.  Bicycle  use  on  the 
following  previously  designated  open 
routes  is  not  affected  by  this  order.  15- 
1-28.1  and  15-1-12. 


FOR  FURTHER  INFORMATION  CONTACT: 
Donna  Dudley.  Outdoor  Recreation 
Planner  at  the  Bureau  of  Land 
Management.  Rio  Puerco  Resource  Area. 
435  Montano  NE.,  Albuquerque.  New 
Mexico  87107,  (505)  761-8913. 

Dated:  )une  23.  1995. 
Sue  E.  Richardaon, 
Acting  District  Manager. 
[FR  Doc.  95-16011  Filed  6-28-95;  8:45  am] 
Ba.UNQ  CODE  431»-FB-M 


(OR110-G5-151] 

Temporary  Vehicle  Use  Restriction 
Order 

AGENCY:  Bureau  of  Land  Management, 
Interior.  • 

ACTION:  Establishment  of  temporary 
vehicle  use  restriction  on  the  recently 
acquired  Box  O  Ranch  within  Jackson 
County  in  the  Ashland  Resource  Area, 
Medford,  Oregon. 

SUMMARY:  This  notice  informs  the  public 
of  the  establishment  of  temporary 
vehicle  use  restrictions  on  recently 
acquired  public  lands  for  the  protection 
of  resources  and  to  prevent 
sedimentation.  The  lands  fall  within  the 
Ashland  Resource  Ara,  Medford, 
Oregon. 

FOR  FURTHER  INFORMATION  CONTACT:  Bill 
Haight,  Wildlife  Biologist,  Ashland 
Resource  Area,  Bureau  of  Land 
Management.  3040  Biddle  Road. 
Medford.  Oregon  97504,  (503)  770- 
2431. 

EFFECTIVE  DATE:  June  29.  1995. 

SUPPLEMENTARY  INFORMATION:  Under  the 
authority  contained  in  43  CFR  8364.  this 
emergency  action  restricts  vehicle  use 
on  BLM-administered  public  land, 
formerly  the  Box  O  Ranch,  to  prevent 
sedimentation  and  to  protect  fragile 
upland  meadows  and  riparian  systems. 
Vehicle  use  on  roadways  is  restricted  to 
"administrative  access  only"  and  shall 
be  limited  to  persons  specifically 
designated  by  the  area  manager  to  drive 
on  said  roadways.  This  action  will 
remain  in  effect  until  completion  of  a 
management  plan  that  adequately 
addresses  public  access  on  these  lands. 
The  public  land  on  which  these  roads 
are  located  are  described  as  follows: 

T.  40  S..  R.  4  E.,  Willamette  Meridian. 
Sec.  21.  EV2SWV4.  W'/iSEV«,  SEV4SEV4; 
Sec.  22.  WV2WV2; 
Sec.  27.  WVzWVz: 
Sec.  28.  ALL; 
Sec.  33.  NEV4NWV4. 


The  area  described  contains  approximately 
1.200  acres  in  Jackson  Ckiunty. 
Richard  J.  Drehobi, 
Ashland  Area  Manager. 
jFR  Doc.  95-15917  Filed  6-28-95;  8:45  am] 
BILLING  COOE  4310-33-P 

[NM-930-1310-01;  NMNM  90814] 

Notice  of  Proposed  Reinstatement  of 
Terminated  Oil  and  Gas  Lease;  New 
Mexico 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

SUMMARY:  Under  the  provisions  of 
Public  Law  97-451.  a  petition  for 
reinstatement  of  Oil  and  Gas  Lease 
NMNM  90814,  Rio  Arriba  County.  New 
Mexico,  was  timely  filed  and  was 
accompanied  by  all  required  rentals  and 
royalties  accruing  from  September  1 , 
1994,  the  date  of  termination.  No  valid 
lease  has  been  issued  affecting  the  land. 
The  lessee  has  agreed  to  new  lease  terms 
for  rentals  and  royalties  at  rates  of 
$10.00  per  acre,  or  fraction  thereof,  and 
I6V3  percent,  respectively.  Payment  of  a 
$500.00  administrative  fee  has  been 
made.  Having  met  all  the  requirements 
for  reinstatement  of  the  lease  as  set  in 
Section  31  (d)  and  (e)  of  the  Mineral 
Leasing  Act  of  1920,  as  amended  (30 
U.S.C.  188  (d)  and  (e)),  the  Bureau  of 
Land  Management  is  proposing  to 
reinstate  the  lease  effective  September  1 , 
1994,  subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  cited 
above,  and  the  reimbursement  for  cost 
of  publication  of  this  Notice. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gloria  S.  Baca,  BLM,  New  Mexico  State 
Office,  (505)  438-7566. 

Dated:  June  20, 1995. 
Gloria  S.  Baca, 

Land  Law  Examiner. 

[FR  Doc.  95-16017  Filed  6-28-95;  8:45  am) 

BILUNG  COOE  4310-FB-M 

[CO-070-1 430-01;  COC  57652] 

Realty  Action;  Recreation  and  PutHic 
Purposes  (R&PP)  Act  Classification; 
Eagle  County,  Colorado 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

SUMMARY:  In  response  to  an  application 
from  Eagle  County,  Colorado,  the 
following  pubhc  lands  have  been 
examined  and  found  suitable  for 
classification  for  conveyance  to  Eagle 
County,  Colorado,  under  the  provisions 


of  the  Recreation  and  Public  Purposes 
Act,  as  amended  (43  U.S.C.  869  et  seq.). 
The  lands  would  be  used  for  a  highway 
maintenance  facility. 

Sixth  Principal  Meridian 

T.  2S.,  R.  84W.. 
Sec.  9:  lot  2. 
Containing  2.28  acres,  more  or  less. 

The  lands  are  not  needed  for  Federal 
purposes.  Conveyance  of  the  lands  is 
consistent  with  current  BLM  land  use 
planning  and  would  be  in  the  public 
interest. 

A  patent,  if  issued,  will  be  subject  to 
the  following  reservations,  terms,  and 
conditions: 

1.  Provisions  of  the  Recreation  and 
Pubhc  Purposes  Act  and  to  all 
applicable  regulations  of  the  Secretary 
of  the  Interior. 

2.  A  right-of-way  thereon  for  ditches 
and  canals  constructed  by  authority  of 
the  United  States.  Act  of  August  30. 
1890  (43  U.S.C.  945). 

3.  All  the  mineral  deposits  in  the 
lands  so  patented,  and  the  right  of  the 
United  States,  or  persons  authorized  by 
the  United  States,  to  prospect  for,  mine, 
and  remove  such  deposits  from  the 
same  under  applicable  laws  and 
regulations  as  the  Secretary  of  the 
Interior  may  prescribe. 

4.  The  suDJect  lands  are  withdrawn 
for  power  purposes  by  Power  Site 
Classification  No.  244,  approved  August 
29,  1919.  The  United  States  reserves  the 
right  to  itself,  its  permittees  or  licensees 
to  enter  upon,  occupy  and  use  any  part 
or  all  of  the  lands  necessary  for  power 
purposes  under  Part  1  of  the  Federal 
Power  Act  of  August  26,  1935,  as 
amended  (16  U.S.C.  818)  upon  payment 

'  of  damages  to  buildings  or  other 
improvements  caused  by  such  entry. 
Any  improvements  or  structures  placed 
upon  the  land  which  shall  be  found  to 
interfere  with  such  power  development 
shall  be  removed  or  relocated  as  may  be 
necessary  to  ehminate  interference  with 
power  development  at  no  cost  to  the 
United  States,  its  permittees  or 
licensees. 

5.  A  reservation  for  those  rights  for 
buried  telephone  line  purposes  as  have 
been  granted  to  Eagle 
Telecommunications,  Inc.,  its 
successors  and  assigns,  by  right-of-way 
Colorado  27649  under  the  Act  of 
February  15, 1901,  as  amended  (43 
U.S.C.  959). 

6.  A  reservation  for  those  rights  for 
road  purposes  as  have  been  granted  to 
Eagle  Coimty.  its  successors  and  assigns, 
by  right-of-way  Colorado  43109  under 
the  Act  of  October  21.  1976  (43  U.S.C. 
1761). 

7.  Title  shall  revert  to  the  United 
States  upon  a  finding,  after  notice  and 


opportunity  for  a  hearing,  that,  without 
the  approval  of  the  Secretary  of  the 
Interior  or  his  delegate,  the  patentee  or 
its  approved  successor  attempts  to 
transfer  title  to  or  control  over  the  lands 
to  another,  the  lands  have  been  devoted 
to  a  use  other  than  that  for  which  the 
lands  were  conveyed,  or  the  lands  have 
not  been  used  for  the  purpose  for  which 
the  lands  were  conveyed  for  a  5-year 
period.  Provided  further  that  the 
Secretary  of  the  Interior  may  take  action 
to  revest  title  in  the  United  States  if  the 
patentee  directly  or  indirectly  permits 
its  agents,  employees,  contractors,  or 
subcontractors  (including  without 
limitation  lessees,  sublessees,  and 
permittees)  to  prohibit  or  restrict  the  use 
of  any  part  of  the  patented  lands  or  any 
of  the  facilities  thereon  by  any  person 
because  of  such  person's  race,  creed, 
color,  sex,  or  national  origin. 
R&PP  CLASSIFICATION  COMMENTS: 
Interested  parties  may  submit  comments 
involving  the  suitability  of  the  land  for 
a  highway  maintenance  facility. 

Comments  on  the  classification  are 
restricted  to  whether  the  land  is 
physically  suited  for  a  highway 
maintenance  faciUty,  whether  the  use 
will  maximize  the  future  use  or  uses  of 
the  land,  whether  the  use  is  consistent 
with  local  planning  and  zoning,  or  if  the 
use  is  consistent  with  State  and  Federal 
programs. 

RAPP  APPLICATION  COMMENTS:  Interested 
parties  may  submit  comments  regarding 
the  specific  use  proposed  in  the 
application  and  plan  of  development, 
whether  the  BLM  followed  proper 
administrative  procedures  in  reaching 
the  decision,  or  any  other  factor  not 
directly  related  to  the  suitability  of  the 
land  for  a  highway  maintenance  faciUty. 

Comments  received  on  the 
classification  will  be  answered  by  the 
State  Director  with  the  right  to  further 
comment  to  the  Secretary.  Comments  on 
the  application  will  be  answered  by  the 
State  Director  with  the  right  of  appeal  to 
the  Interior  Board  of  Land  Appeals. 
Detailed  information  concerning  this 
action  is  available  for  review  at  the 
office  of  the  Bureau  of  Land 
Management,  Grand  Jimction  District. 
2815  H  Road.  Grand  Junction.  Colorado. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  lands  will  be 
segregated  from  all  other  forms  of 
appropriation  under  the  public  land 
laws,  including  the  general  mining  laws, 
except  for  conveyance  under  the 
Recreation  and  PubUc  Purposes  Act. 
The  segregative  effect  shall  terminate 
upon  issuance  of  a  patent,  upon  final 
rejection  of  the  apphcation,  or  two  years 
from  the  date  of  filling  of  the 
applications,  whichever  occurs  first. 
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For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  persons 
may  submit  comments  regarding  the 
proposed  classification  or  conveyance  of 
the  lands  to  the  Ehstrict  Manager,  Grand 
Junction  District  Office,  2815  H  Road, 
Grand  Junction,  Colorado,  81506.  Any 
adverse  comments  will  be  reviewed  by 
the  State  Director.  In  the  absence  of  any 
adverse  comments,  the  classification 
will  become  effective  60  days  from  the 
date  of  publication  of  this  notice  in  the 
Federal  Register. 
Mark  T.  Morse, 
District  Manager. 
(FR  Doc.  95-16012  Filed  6-28-95;  8:45  anil 

BILLING  COOC  «}1I>-J»-P 


[NV-«30-O5-1430-01;  N-51468] 

Notice  Of  Realty  Action,  Direct  Sale  of 
Public  Land,  Pershing  County,  Nevada 

summary:  The  following  described  land 
has  been  found  suitable  for  direct  sale 
under  Sections  203  and  209  of  the 
Federal  Land  Policy  and  Management 
Act  of  October  21, 1976  (43  U.S.C.  1713 
and  1719),  at  not  less  than  fair  market 
value: 

Mount  Diablo  Meridian,  Nevada 

T.  27N.,R.  32E., 

Sec.  8:  SWV«SWV«SWV4, 

W  V2SE  V«S  W  'ASW  V4 . 
Containing  approximately  15  acres. 

The  lands  are  not  required  for  federal 
purposes.  Disposal  is  consistent  with 
the  Bureau's  plaiming  for  this  area  and 
would  be  in  the  public's  interest.  This 
land  is  being  offered  by  direct  sale  to 
Marian  McClellan.  It  has  been 
determined  that  the  subject  parcel 
contains  no  known  mineral  values, 
except  oil  and  gas  and  geothermal  steam 
and  related  geothermal  resources. 
Acceptance  of  a  direct  sale  offer  will 
constitute  an  application  for  conveyance 
of  those  mineral  interests  having  no 
known  value.  The  applicant  will  be 
required  to  pay  a  $50.00  non-refundable 
filing  fee  for  conveyance  of  the  said 
mineral  interests. 

The  land  will  not  be  offered  for  sale 
until  at  least  60  days  after  publication 
of  this  notice  in  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT:  Ken 
Detweiler,  Realty  Specialist,  Bureau  of 
Land  Management,  705  E.  4th  St., 
Winnemucca,  NV  89445  (702)  623- 
1500. 

SUPPLEMENTARY  INFORMATION:  The 
public  lands  are  being  offered  to  Marian 
McClellan  since  she  has  developed  the 
property  which  includes  a  residence. 
The  above  described  land  is  hereby 
segregated  from  appropriation  under  the 


public  land  laws,  including  the  mining 
laws,  but  not  from  sale  under  the  above 
cited  statutes,  for  270  days  from  the  date 
of  publication  of  this  notice,  or  until 
title  transfer  is  completed  or  the 
segregation  is  terminated  by  publication 
in  the  Federal  Register,  whichever 
occurs  first. 

A  Patent,  When  Issued.  Will  Contain 
the  Following  Reservations  to  the 
United  States 

1 .  A  right-of-way  thereon  for  ditches 
or  canals  constructed  by  the  authority  of 
the  United  States  pursuant  to  the  Act  of 
August  30,  1890  (43  U.S.C.  945). 

2.  The  oil,  gas,  and  geothermal  steam 
in  the  land  so  patented. 

And  Will  Be  Subject  To 

1 .  Those  rights  granted  to  the 
Lovelock  Meadows  Water  District  for  a 
water  pipeline  under  Right-of-way 
NEV-066294. 

3.  An  easement  30  feet  in  width  along 
the  west  and  south  boundary  of  the 
SWV4SWV4SWV4,  and  along  the  south 
boundary  of  the  WV2SEV4SWV4SWV4, 
for  road  and  public  utility  purposes  to 
insure  continued  ingress  and  egress  to 
adjacent  lands. 

Since  the  property  has  been 
developed,  the  patent  will  contain  a 
solid  waste/hazardous  substance(s) 
statement  indemnifying  the  United 
States.  Also,  since  hazardous  substances 
were  inventoried  on  the  parcel,  the 
patent  will  contain  a  notice  describing 
the  hazardous  substances  inventoried. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  to  the  District 
Manager,  Winnemucca  District  Office, 
Bureau  of  Land  Management,  705  E.  4th 
St.,  Wiimemucca  NV  89445.  In  the 
absence  of  timely  objections,  this 
proposal  shall  become  the  final 
determination  of  the  Department  of  the 
Interior. 

Dated:  June  21,  1995. 
Ron  Weaker, 
District  Manager. 
|FR  Doc.  95-16009  Filed  6-28-95;  8:45  ami 

8ILUNG  COOE  4310-HC-P 

[NV-«30-05-1430-01;  N-49638J 

Notice  of  Realty  Action,  Direct  Sale  of 
Public  Land,  Pershing  County,  Nevada 

summary:  The  following  described  land 
has  been  found  suitable  for  direct  sale 
under  Sections  203  and  209  of  the 
Federal  Land  Policy  and  Management 
Act  of  October  21,  1976  (43  U.S.C.  1713 
and  1719),  at  not  less  than  fair  market 
value: 


Mount  Diablo  Meridian.  Nevada 

T.  27  N.,  R.  32  E., 

Sec.  8:  SEV4NEV4SWV4SWV4, 

E>/iSEV4SWV4SWV4, 

SW  V4NW  V4SE  V«SW  V« . 

NWV4SWV4SEV4SWV4. 
Containing  approximately  12.5  acres. 

The  lands  are  not  required  for  federal 
purposes.  Disposal  is  consistent  with 
the  Bureau's  plaiming  for  this  area  and 
would  be  in  the  pubfic's  interest.  This 
land  is  being  offered  by  direct  sale  to 
Hallie  Pfeifer.  It  has  been  determined 
that  the  subject  parcel  contains  no 
known  mineral  values,  except  oil  and 
gas  and  geothermal  steam  and  related 
geothermal  resources.  Acceptance  of  a 
direct  sale  offer  will  constitute  an 
application  for  conveyance  of  those 
mineral  interests  having  no  known 
value.  The  applicant  will  be  required  to 
pay  a  $50.00  non-refundable  filing  fee 
for  conveyance  of  the  said  mineral 
interests. 

The  land  will  not  be  offered  for  sale 
until  at  least  60  days  after  publication 
of  this  notice  in  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT:  Ken 
Detweiler,  Realty  Specialist,  Bureau  of 
Land  Management,  705  E.  4th  St., 
Winnemucca,  NV  89445  (702)  623- 
1500. 

SUPPLEMENTARY  INFORMATION:  The 
public  lands  are  being  offered  to  Hallie 
Pfeifer  since  he  has  developed  the 
property  which  includes  a  residence. 
The  above  described  land  is  hereby 
segregated  from  appropriation  under  the 
public  land  laws,  including  the  mining 
laws,  but  not  from  sale  under  the  above 
cited  statutes,  for  270  days  from  the  date 
of  publication  of  this  notice,  or  until 
title  transfer  is  completed  or  the 
segregation  is  terminated  by  publication 
in  the  Federal  Register,  whichever 
occurs  first. 

A  Patent,  When  Issued,  Will  Contain 
the  Following  Reservatiosn  to  the 
United  States 

1.  A  right-of-way  thereon  for  ditches 
or  canals  constructed  by  the  authority  of 
the  United  States  pursuant  to  the  Act  of 
August  30,  1890  (43  U.S.C.  945). 

2.  The  oil,  gas,  and  geothermal  steam 
in  the  land  so  patented. 

And  Will  Be  Subiect  To 

1 .  Those  rights  granted  to  the 
Lovelock  Meadows  Water  District  for  a 
water  pipeline  under  Right-of-way 
NEV-066294. 

2.  Those  rights  granted  to  the  Nevada 
Department  of  Transportation  for 
highway  purposes  under  Right-of-way 
N-6984. 

3.  An  easement  30  feet  in  width  along 
the  south  boundary  of  the 


EV2SEV4SWV4SWV4,  for  road  and  public 
utility  purposes  to  insure  continued 
ingress  and  egress  to  adjacent  lands. 

Since  the  property  has  been 
developed,  the  patent  will  contain  a 
solid  waste/hazardous  substance(s) 
statement  indemnifying  the  United 
States. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  to  the  District 
Manager,  Wiimemucca  District  Office, 
Bureau  of  Land  Management,  705  E.  4th 
St.,  Winnemucca  NV  89445.  In  the 
absence  of  timely  objections,  this 
proposal  shall  become  the  final 
determination  of  the  Department  of  the 
Interior. 

Dated:  June  21, 1995. 
Ron  Wenker. 
District  Manager. 

IFR  Doc.  95-16008  Filed  6-28-95;  8:45  am) 
BILUNG  COOE  4310-HC-P 


[NV-e30-1 430-01;  N-69496] 

Notice  of  Realty  Action;  Leasei/ 
Conveyance  for  Recreation  and  Public 
Purposes 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Recreation  and  Public  purpose 

lease/conveyance. 

SUMMARY:  The  foUovdng  described  land 
in  Las  Vegas,  Clark  County,  Nevada  has 
been  examined  and  found  suitable  for 
lease/conveyance  for  recreational  or 
public  purposes  under  the  provisions  of 
the  Recreation  and  Public  Purposes  Act, 
as  amended  (43  U.S.C.  869  et  seq.).  The 
Victory  Christian  Center  proposes  to  use 
the  land  for  an  activity  center,  church 
office,  sanctuary  with  support  facilities, 
a  K4  through  12  school,  outdoor 
playground  and  sports  activity  areas. 

Mount  Diablo  Meridian,  Nevada 

T.  22  S..  R.  61  E., 
Sec.  20:  SWV4SWV4. 

Containing  40.00  acres,  more  or  less. 

The  land  is  not  required  for  any 
federal  purpose.  The  lease/conveyance 
is  consistent  with  current  Bureau 
planning  for  this  area  and  would  be  in 
the  public  interest.  The  lease/patent, 
when  issued,  will  be  subject  to  the 
provisions  of  the  Recreation  and  Public 
Purposes  Act  and  applicable  regulations 
of  the  Secretary  of  the  Interior,  and  will 
contain  the  following  reservations  to  the 
United  States: 

1.  A  right-of-way  thereon  for  ditches 
or  canals  constructed  by  the  authority  of 
the  United  States,  Act  of  August  30, 
1890  (43  U.S.C.  945). 


2.  All  minerals  shall  be  reserved  to 
the  United  States,  together  with  the 
right  to  prospect  for,  mine  and  remove 
such  deposits  frtim  the  same  under 
applicable  law  and  such  regulations  as 
the  Secretary  of  the  Interior  may 
prescribe  and  will  be  subject  to: 

1.  An  easement  30.00  feet  in  width 
along  the  north  and  east  boundaries, 
50.00  feet  in  width  along  the  west  and 
south  boundaries,  together  with  a  25 
foot  spandrel  area  in  the  northwest 
comer,  also  a  54  foot  spandrel  area  in 
the  southwest  comer,  a  25  foot  spandrel 
area  in  the  southeast  comer,  a  15  foot 
spandrel  area  in  the  northeast  comer,  in 
favor  of  Clark  County  for  roads,  public 
utilities  and  flood  control  purposes. 

2.  Those  rights  for  natural  gas 
pipeline  purposes  which  have  been 
granted  to  CalNev  Pipeline  Company  by 
Permit  No.  NEV-056213  under  the  Act 
qf  Febmary  25, 1920  (30  U.S.C.  185  sec. 
28).  Detailed  information  concerning 
this  action  is  available  for  review  at  the 
office  of  the  Bureau  of  Land 
Management,  Las  Vegas  District,  4765 
W.  Vegas  Drive,  Las  Vegas,  Nevada. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  above  described 
land  will  be  segregated  from  all  other 
forms  of  appropriation  under  the  public 
land  laws,  including  the  general  mining 
laws,  except  for  lease/conveyance  under 
the  Recreation  and  Public  Purposes  Act, 
leasing  under  the  mineral  leasing  laws 
and  disposals  under  the  mineral 
material  disposal  laws.  For  a  period  of 
45  days  bom  the  date  of  pubUcation  of 
this  notice  in  the  Federal  Register, 
interested  parties  may  submit  comments 
regarding  the  proposed  lease/ 
conveyance  for  classification  of  the 
lands  to  the  district  Manager,  Las  Vegas 
District,  P.O.  Box  26569.  Las  Vegas. 
Nevada  89126. 

CLASSIFICATION  COMMENTS:  friterested 
parties  may  submit  comments  involving 
the  suitability  of  the  land  for  a  church 
facility.  Comments  on  the  classification 
are  restricted  to  whether  the  land  is 
physically  suited  for  the  proposal, 
whether  the  use  will  maximize  the 
future  use  or  uses  of  the  land,  whether 
the  use  is  consistent  with  local  planning 
and  zoning,  or  if  the  use  is  consistent 
with  State  and  Federal  programs. 
APPLICATION  COMMENTS:  Interested 
parties  may  submit  comments  regarding 
the  specific  use  proposed  in  the 
application  and  plan  of  development, 
whether  the  BLM  followed  proper 
administrative  procedures  in  reaching 
the  decision,  or  any  other  factor  not 
directly  related  to  the  suitability  of  the 
land  for  a  church  facility. 

Any  adverse  comments  will  be 
reviewed  by  the  State  Director.  In  the 


absence  of  any  adverse  comments,  the 
classification  of  the  land  described  in 
this  Notice  will  become  effective  60 
days  from  the  date  of  pubUcation  in  the 
Federal  Register.  The  lands  will  not  be 
offered  for  lease/conveyance  until  after 
the  classification  becomes  effective. 

Dated:  June  13.  1995. 
Michael  F.  Dwyer, 

District  Manager,  Las  Vegas.  NV. 

[FR  Doc.  95-15918  Filed  6-28-95;  8:45  am) 

BILUNG  CODE  4310-HC-M 

[OR  51890;  OR-080-05-1 430-01:  G5-159] 

Realty  Action;  Proposed  Modified 
Competitive  Sale 

June  22. 1995. 

The  Notice  of  Realty  Action  published 
in  the  May  12,  1995,  edition  of  the 
Federal  Register  (60  FR  25730)  is 
hereby  amended  as  follows: 

The  appraised  fair  market  value  has 
been  determined  to  be  $72,000.00. 

Sealed  written  bids,  delivered  or 
mailed,  must  be  received  by  the  Bureau 
of  Land  Management,  Salem  District 
Office,  1717  Fabry  Road  SE,  Salem, 
Oregon  97306,  prior  to  11:00  a.m.  on 
Wednesday,  July  11, 1995. 

All  other  conditions  of  the  notice 
remain  in  effect. 
Robert  B.  Hershey. 
Acting  Cascades  Area  Manager. 
[FR  Doc.  95-16016  Filed  6-28-95;  8:45  am) 
BILUNO  COOE  4310-33-M 


ICO-034-95-1 220-00] 

Designation  Order;  Moratorium  on 
Commercial  Outfitting  Permits  for  ttie 
San  Miguel  River  Special  Recreation 
Ktenagement  Area  and  Area  of  Critical 
Environmental  Concem 

AGENCY:  Bureau  of  Land  Management, 
Montrose  District,  Uncompahgre  Basin 
Resource  Area,  Montrose  Colorado. 
ACTION:  Establishment  of  a  moratorium 
on  the  number  of  commercial  outfitting 
permits  for  the  San  Miguel  River  Special 
Recreation  Management  Area  (SRMA) 
and  Area  of  Critical  Environmental 
Concem  (ACEC)  administered  by  the 
Bureau  of  Land  Management  Montrose 
District. 

SUMMARY:  The  BLM  Montrose  District, 
the  Telluride  Institute,  San  Miguel 
County,  and  the  Town  of  Telluride  are 
jointly  sponsoring  the  writing  of  a 
Multi-Objective  Plan  for  the  San  Miguel 
River  Basin.  Partners  in  the  planning 
effort  include  over  50  representatives  of 
local,  state,  and  federal  agencies, 
interest  groups,  and  interested 
individuals.  The  plan  will  address 
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numerous  issues  concerning  the 
protection  of  the  San  Miguel  River's 
natural  resources  and  the  management 
of  users,  including  commercial 
recreation  users  that  operate  under 
Special  Recreation  Permits  issued  by  the 
BLM.  The  final  plan  will  provide 
strategies  for  determining  thresholds  for 
commercial  use  and  the  means  for 
rationing  use  should  those  thresholds  be 
exceeded. 

The  BLM  has  determined  that  a 
moratorium  on  the  number  of 
commercial  outfitting  permits  is  needed 
to  hold  the  commercial  use  at  1994 
levels  while  the  multi-objective  plan  is 
being  prepared.  The  moratorium  will 
allow  BLM  to  direct  full  management 
attention  to  the  planning  process 
instead  of  spending  significant  amounts 
*  of  time,  personnel,  and  budget  reacting 
to  higher  and  higher  levels  of 
uncontrolled  use  and  resources  damage. 

The  moratorium  will  go  into  effect 
immediately  and  remain  in  effect  until 
the  final  plan  is  approved.  Only  those 
commercial  outfitters  that  had  a  valid 
permit  in  1994,  and  properly  met  the 
requirements  of  that  permit,  will  be 
ehgible  to  obtain  permits  in  1995  and 
any  future  year  until  the  plan  is 
approved. 

When  the  plan  is  approved,  the 
moratorium  will  be  lifted  and 
constraints  on  the  number  of  outfitting 
permits  and/or  the  total  number  of  user 
days  associated  with  those  permit,  if 
any.  will  be  implemented. 

Sales  of  outfitting  businesses  and  any 
transfer  of  permits  that  may  apply 
during  the  period  of  the  moratorium 
will  be  dealt  with  through  BLM  Manual 
H8372-1. 

EFFECTIVE  DATE:  June  15.  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Additional  information  concerning  this 
moratorium  on  commercial  outfitting 
permits  in  the  San  Miguel  River  Special 
Recreation  Management  Area  and  Area 
of  Critical  Environmental  Concern  may 
be  obtained  firom  Karen  Tucker. 
Recreation  Planner.  Uncompahgre  Basin 
Resource  Area.  Montrose  District.  2505 
South  Townsend  Ave..  Montrose. 
Colorado  80401.  (970)  249-6047. 

Authority  for  implementing  this 
action  is  contained  in  43  CFR  8372.3. 

Dated:  June  20,  1995. 
Jamie  Connell, 
Associate  District  Manager. 
(FR  Doc.  95-16018  Filed  &-28-95;  8:45  am] 

BILLING  CODE  4310-JB-M 


(OR-942-00-142CMX):  G5-152] 

Filing  of  Plats  of  Survey:  Oregon/ 
Washington 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice. 

summary:  The  plats  of  survey  of  the 
following  described  lands  are  scheduled 
to  be  officially  filed  in  the  Oregon  State 
Office.  Portland.  Oregon,  thirty  (30) 
calendar  days  from  the  date  of  this 
publication. 

Williamette  Merdian 

Oregon 

T.  9  S.,  R.  23  E.,  accepted  April  28,  1995 
T.  18  S.,  R.  27  E.,  accepted  June  1,  1995 
T.  26  S..-R.  3  W.,  accepted  June  1.  1995 
T.  18  S.,  R.  8  W..  accepted  May  10,  1995 
T.  22  S.,  R.  11  W.,  accepted  May  12,  1995 

Washington 

T.  7  N.,  R.  46  E.,  accepted  June  1,  1995 
T.  7  N.,  R.  47  E.,  accepted  June  1.  1995 
T.  23  N.,  R.  10  W.,  accepted  May  30.  1995 

If  protests  against  a  survey,  as  shown 
on  any  of  the  above  plat(s).  are  received 
prior  to  the  date  of  official  filing,  the 
filing  will  be  stayed  pending 
consideration  of  the  protest(s).  A  plat 
will  not  be  officially  filed  until  the  day 
after  all  protests  have  been  dismissed 
and  become  final  or  appeals  from  the 
dismissal  affirmed. 

The  plat(s)  will  be  placed  in  the  open 
files  of  the  Oregon  State  Office.  Bureau 
of  Land  Management,  1515  S.W.  5th 
Avenue,  Portland,  Oregon  97201.  and 
will  be  available  to  the  public  as  a 
matter  of  information  only.  Copies  of 
the  plat(s)  may  be  obtained  from  the 
above  office  upon  required  payment.  A 
person  or  party  who  wishes  to  protest 
against  a  survey  must  file  with  the  State 
Director.  Bureau  of  Land  Management. 
Portland,  Oregon,  a  notice  that  they 
wish  to  protest  prior  to  the  proposed 
official  filing  date  given  above.  A 
statement  of  reasons  for  a  protest  may  be 
filed  with  the  notice  of  protest  to  the 
State  Director,  or  the  statement  of 
reasons  must  be  filed  writh  the  State 
Director  writhin  thirty  (30)  days  after  the 
proposed  official  filing  date. 

Tne  above-listed  plats  represent 
dependent  resurveys.  survey  and 
subdivision. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bureau  of  Land  Management.  (1515 
S.W.  5th  Avenue.)  P.O.  Box  2965, 
Portland,  Oregon  97208. 

Dated:  June  16, 1995. 
Robert  D.  DeViney.  Jr., 

Acting  Chief,  Branch  of  Realty  and  Records 

Services. 

IFR  Doc.  95-16015  Filed  6-28-95;  8:45  am) 

BILLING  COOE  4310-J3-M 


[AK-932-1 430-01;  AA-8964,  AA-11330] 

Proposed  Withdrawal  and  Opportunity 
for  Public  Meeting;  Alaska 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  Notice. 

SUMMARY:  The  U.S.  Department  of 
Agriculture.  Forest  Service,  has  filed 
two  applications  to  withdraw 
approximately  8.94  acres  of  public 
lands,  in  order  to  return  the  lands  to 
national  forest  status.  The  lands  had 
been  occupied  for  homesite  purposes 
and  were  excluded  from  the  Tongass 
National  Forest  and  restored  to  entry 
under  the  public  land  laws  by  Executive 
Order  No.  5449.  dated  September  25. 
1930,  and  Executive  Order  No.  5947, 
dated  November  16, 1932,  respectively. 
This  notice  closes  the  lands  for  up  to  2 
years  to  those  segregations  applicable  to 
National  Forest  System  lands;  however, 
the  lands  are  also  affected  by 
overlapping  Public  Land  Order  No. 
5180.  as  amended,  and  will  remain 
subject  to  the  segregations  established 
by  that  order  until  a  further  opening 
order  is  issued. 

DATES:  Comments  and  requests  for  a 
public  meeting  must  be  received  by 
September  27. 1995. 

ADDRESSES:  Comments  and  meeting 
requests  should  be  sent  to  the  Alaska 
State  Director.  BLM  Alaska  State  Office, 
222  West  7th  Avenue,  No.  13, 
Anchorage,  Alaska  99513-7599. 
FOR  FURTHER  INFORMATION  CONTACT:  Sue 
A.  Wolf,  BLM  Alaska  State  Office,  907- 
271-5477. 

SUPPLEMENTARY  INFORMATION:  On  June  7. 
1995,  the  U.S.  Department  of 
Agriculture,  Forest  Service,  filed 
applications  to  withdraw  the  following 
described  public  lands,  to  be  managed 
and  subject  to  the  segregations 
established  for  National  Forest  System 
lands: 

Copper  River  Meridian 

(1)  Fish  Creek  Parcel  (AA-8964),  located 
within  the  EV2NWV4  of  Sec.  23,  T.  68  S.,  R. 
99  E.,  as  described  in  Executive  Order  No. 
5947,  this  parcel  contains  approximately  5.00 
acres. 

(2)  Farragut  Bay  Parcel  (AA-11330), 
located  within  the  NE'ANW'A  of  Sec.  21.  T. 
55  S.,  R.  77  E.,  as  described  in  Executive 
Order  No.  5449,  this  parcel  contains 
approximately  3.94  acres. 

The  areas  affected  by  this  order  aggregate 
approximately  8.94  acres. 

The  homesite  entries  were  never 
patented,  therefore  the  exclusions  are  no 
longer  appropriate.  The  purpose  of  the 
proposed  withdrawal  is  to  restore  the 
lands  to  the  Tongass  National  Forest, 
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and  to  be  managed  as  National  Forest 
System  lands. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  wdthdrawal  may 
present  their  views  in  writing  to  the 
Alaska  State  Director  of  the  Bureau  of 
Land  Management  at  the  address 
indicated  above. 

Notice  is  hereby  given  that  an 
opportunity  for  a  public  meeting  is 
afforded  in  connection  with  the 
proposed  withdrawal.  All  interested 
persons  who  desire  a  public  meeting  for 
the  purpose  of  being  heard  on  the 
proposed  withdrawal  must  submit  a 
written  request  to  the  Alaska  State 
Director  within  90  days  from  the  date  of 
publication  of  this  notice.  Upon 
determination  by  the  authorized  officer 
that  a  public  meeting  will  be  held,  a 
notice  of  the  time  and  place  will  be 
published  in  the  Federal  Register  at 
least  30  days  before  the  scheduled  date 
of  the  meeting. 

The  applications  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  2300. 

For  a  period  of  2  years  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  the  lands  will  be 
segregated  as  specified  above  unless  the 
applications  are  denied  or  canceled  or 
the  withdrawal  is  approved  prior  to  that 
date.  The  segregation  made  by  this  order 
shall  overlap  but  not  otherwise  affect 
the  segregation  established  by  Public 
Land  Order  No.  5180,  as  amended. 

The  lands  will  be  managed  in 
accordance  with  the  various  acts  that 
govern  occupancy  and  use  of  National 
Forest  System  lands.  Temporary  uses 
which  may  be  permitted  during  this 
segregative  period  would  be  for  land  use 
authorizations  that  are  compatible  writh 
intended  uses  allowed  under  the 
discretion  of  the  authorized  officer. 

Dated:  June  20,  1995. 
Sue  A.  Wolf. 

Chief.  Branch  of  Land  Resources 
[FR  Doc.  95-16014  Filed  6-28-95;  8:45  am) 

BILLING  CODE  4310-JA-P 


[MT-930-1 430-01;  MTM  82330] 

Opening  of  Land  in  a  Proposed 
Withdrawal;  Montana 

AGENCY:  Bur^u  of  Land  Management, 

Interior. 

ACTION:  Notice. 

SUMMARY:  The  temporary  2-year 
segregation  of  a  proposed  withdrawal  of 
19.684.74  acres  of  public  mineral  estate 
for  protection  of  the  unique  resources 


within  the  Sweet  Grass  Hills  expires  on 
August  2. 1995.  and  the  land  will  be 
opened  to  mining.  The  lands  have  been 
and  will  remain  open  to  surface  entry 
and  mineral  leasing. 
EFFECTIVE  DATE:  August  2,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  Ward,  BLM  Montana  State 
Office,  P.O.  Box  36800,  Billings, 
Montana  59107,  406-255-2949,  or  Jerry 
Majerus,  Lewistown  District  Office, 
Lewistowm,  Montana  59457,  406-538- 
7461. 

SUPPLEMENTARY  INFORMATION:  A  Notice 
of  Proposed  Withdrawal  was  published 
in  the  Federal  Register  (58FR41 289-91) 
August  3, 1993,  which  segregated  the 
lands  described  therein  for  up  to  2  years 
from  location  and  entry  under  the 
mining  laws,  subject  to  valid  existing 
rights,  but  not  from  the  general  land 
laws  or  the  mineral  leasing  laws.  The  2- 
year  segregation  expires  August  2,  1995. 
The  withdrawal  application  will 
continue  to  be  processed  unless  it  is 
canceled  or  denied. 

At  9  a.m.  on  August  2,  1995,  the  lands 
will  be  opened  to  location  and  entry 
under  the  United  States  mining  laws, 
subject  to  vaUd  existing  rights,  the 
provision  of  existing  withdrawals,  and 
other  segregations  of  record. 
Appropriation  of  any  of  these  lands 
under  the  general  mining  laws  prior  to 
the  date  and  time  of  restoration  is 
unauthorized.  Any  such  attempted 
appropriation,  including  attempting 
adverse  possession  under  30  U.S.C.  38 
(1988)  shall  vest  no  rights  against  the 
United  States.  Acts  required  to  establish 
a  location  and  to  initiate  a  right  of 
possession  are  governed  by  state  law 
where  not  in  conflict  with  federal  law. 
The  Bureau  of  Land  Management  will 
not  intervene  in  disputes  between  rival 
locators  over  possessory  rights,  since 
Congress  has  provided  for  such 
determinations  in  local  courts. 

Dated:  June  20, 1995. 
Thomas  P.  Lonnie, 

Deputy  State  Director,  Division  of  Resources. 
|FR  Doc.  95-16019  Filed  6-28-95:  8:45  am] 

BILLING  CODE  4310-ON-P 


[NV-943-1 430-01;  N-69082] 

Notice  of  Proposed  Withdrawal  and 
Opportunity  for  Public  Meeting; 
Nevada;  Correction 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Correction  notice. 

SUMMARY:  This  notice  corrects  an  error 
in  the  legal  description  for  the  proposed 
withdrawal  of  public  land  for  use  by  the 


Department  of  Commerce,  National 
Oceanic  and  Atmospheric 
Administration. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dermis  J.  Samuelson,  BLM  Nevada  State 
Office,  P.O.  Box  12000,  Reno,  Nevada 
89520,  702-785-6507. 
SUPPLEMENTARY  INFORMATION:  hi  the 
notice  of  Proposed  Withdrawal  and 
Opportunity  for  Public  Meeting; 
Nevada,  59  FR  65540,  December  20, 
1994,  make  the  following  correction: 
1.  On  page  65540,  column  2,  under 
the  heading  SUPPLEMENTARY 
INFORMATION,  the  line  which  reads  "T. 
34  N.,  R.  54  E.,"  is  corrected  to  read  "T. 
34N.,R.  55E.,". 

Dated:  June  19, 1995. 
Lee  F.  Englesby, 

Acting  Deputy  State  Director,  Operations. 
[FR  Doc.  95-16010  Filed  6-28-95;  8:45  am) 

BILUNG  CODE  4310-HC-i> 


Fish  and  Wildlife  Service 

Notice  of  Receipt  of  Applications  for 
Permit 

The  following  applicants  have 
applied  for  a  permit  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  Section 
10(c)  of  the  Endangered  Species  Act  of 
1973,  as  amended  (16  U.S.C.  1531  et 
seq.y. 

PRT-803881 

Applicant:  The  North  Carolina 

Arboretum,  Asheville,  NC 

Collection  and  propagation  of  seeds  or 
cuttings  of  Cumberland  rosemary, 
Conradina  verticiUata,  and  Large- 
flowered  skullcap,  Scutellaria  montana, 
from  populations  in  Obed  Wild  and 
Scenic  River  and  Big  South  Fork 
National  River  and  Recreation  Area, 
Morgan  and  Scott  Counties,  Tennessee 
and  McCreary  County  Kentucky; 
Chickamauga  Reservoir  and  Lookout 
Mountain,  Hamilton  County,  Tennessee 
and  Dade  County,  Georgia.  Plants  would 
be  propagated  for  inclusion  in  the 
National  Collection  of  Endangered 
Plants. 

PRT-803883 

Applicant:  Pierson  Environmental 
Consultation.  Calera,  Alabama 
The  applicant  requests  a  permit  to 
take  (collect  dead  shells  of  each  species) 
42  species  of  endangered  mussels  and 
snails  throughout  the  southeastern 
United  States  for  the  purpose  of 
enhancement  of  survival  of  the  species. 
Written  data  or  comments  on  any  of 
these  applications  should  be  submitted 
to:  Regional  Permit  Coordinator,  U.S. 
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Fish  and  Wildlife  Service,  1875  Century 
Boulevard,  Suite  210,  Atlanta,  Georgia 
30345.  All  data  and  comments  must  be 
received  within  30  days  of  the  date  of 
this  publication. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Infonnation  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  dociunents  to  the 
following  office  within  30  days  of  the 
date  of  publication  of  this  notice:  U.S. 
Fish  and  Wildlife  Service,  1875  Century 
Boulevard,  Suite  210.  Atlanta,  Georgia 
30345  (Attn:  David  Dell,  Permit 
Analyst).  Telephone:  404/679-7313; 
Fax:  404/679-7280. 

IDated:  June  22,  1995. 
Jerome  M.  Butier. 

Acting  Regional  Director. 

(FR  Doc.  95-15974  Filed  6-28-95;  8:45  am] 

B4LLIN0  COOE  4310-86-P 


National  Park  Service 

Notice  of  Inventory  Completion  of 
Native  American  Human  Remains  from 
the  Island  of  Lanai  In  the  Collections 
of  the  Bemice  Pauahi  Bishop  Museum, 
Honolulu,  HI 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Notice. 

Notice  is  hereby  given  in  accordance 
with  the  provisions  of  the  Native 
American  Graves  Protection  and 
Repatriation  Act,  25  U.S.C.  3003(d),  of 
the  completion  of  an  inventory  of 
human  remains  from  the  Island  of  Lanai 
by  the  Bernice  Pauahi  Bishop  Museum, 
Honolulu,  HI. 

A  detailed  inventory  and  assessment 
of  these  human  remains  and  associated 
funerary  objects  has  been  made  by  the 
Bishop  Museum's  professional  staff  and 
representatives  of  the  following  Native 
Hawaiian  organizations:  Hui  Malama 
Pono  'O  Lana'i,  Hui  Malama  I  Na 
Kupuna  'O  Hawai'i  Nei,  the  Office  of 
Hawaiian  Affairs,  and  the  Maui/Lana'i 
Island  Burial  Council,  Native  Hawaiian 
organizations  under  25  U.S.C.  3001(11). 

The  human  remains  represent  at  least 
212  individuals  and  six  associated 
funerary  objects.  These  remains  came  to 
Bishop  Museum  from  the  following 
sources: 

In  1914,  Felix  von  Luschan,  a 
Professor  of  Anthropology  at  the  Berlin 
Museum,  was  assisted  in  his 
excavations  at  Awalua,  Lanai,  by 
Museum  staff  John  Penchula,  August 
Perry,  John  F.  G.  Stokes,  and  by  William 
Wagner;  83  remains  and  4  associated 
funerary  objects  (2  small  items  of 


personal  adornment,  one  item  fishing 
equipment,  and  one  animal  tooth)  were 
donated. 

In  1920,  Louis  R.  Sullivan,  an 
employee  of  the  American  Museum  of 
Natural  History  in  New  York,  was 
assisted  by  George  C.  Munro  in 
excavations  on  the  North  Coast  of  Lanai; 
1  animal  bone  and  100  human  remains 
were  donated  to  Bishop  Museum. 

In  1921,  Kenneth  Emory,  an 
anthropologist  at  Bishop  Museum, 
conducted  excavations  on  Lanai  that 
resulted  in  1  animal  bone  and  26 
remains. 

In  1922,  Hector  G.  Munro  donated  one 
skull  from  Keoneheehee,  Lanai. 

In  1926,  the  Museum  purchased  one 
skull  from  Lanai  from  George  C.  Munro. 

In  1927,  George  C.  Munro  donated 
one  skull  bom  Lanai. 

No  known  individuals  were 
identified.  In  consultation  with  Hui 
Malama  Pono  'O  Lana'i,  Hui  Malama  I 
Na  Kupuna  'O  Hawai'i  Nei,  the  Office  of 
Hawaiian  Affairs,  and  the  Maui/Lana'i 
Island  Btirial  Council,  the  Bishop 
Museum  decided  that  no  attempt  would 
be  made  to  determine  age  of  human 
remains  from  Lanai.  Geographic 
location  of  the  remains,  types  of 
associated  funerary  objects,  and  method 
of  burial  preparation  are  those  of  Native 
Hawaiians  ancestral  to  contemporary 
Native  Hawaiians. 

Based  on  the  above  information, 
officials  of  the  Bishop  Museum,  in 
consultation  with  representatives  of  Hui 
Malama  Pono  'O  Lana'i,  Hui  Malama  I 
Na  Kupuna  'O  Hawai'i  Nei,  the  Office  of 
Hawaiian  Afi'airs,  and  the  Maui/Lana'i 
Island  Burial  Council,  determined 
pursuant  to  25  U.S.C.  3001(2)  that  there 
is  a  relationship  of  shared  group 
identity  which  can  be  reasonably  traced 
between  these  remains  and  Hui  Malama 
Pono  'O Lana'i. 

This  notice  has  been  sent  to  Hui 
Malama  Pono  'O  Lana'i,  Hui  Malama  I 
Na  Kupuna  'O  Hawai'i  Net  the  Office  of 
Hawaiian  Affairs,  and  the  Maui/Lana'i 
Island  Burial  Council.  Representatives 
of  any  Native  Hawaiian  organizations 
which  believes  itself  to  be  culturally 
affiliated  with  these  human  remains  and 
associated  funerary  objects  should 
contact  Anita  Manning,  Assistant 
Director,  Collections  Management, 
Bemice  Pauahi  Bishop  Museum,  P.  O. 
Box  19000,  Honolulu,  Hawai'i,  96817- 
0916, 


<manning@bishop. bishop. hawaii.org>, 
808-848-4117,  before  July  31, 1995. 
Dated:  June  23, 1995. 
Veletta  Canouts, 

Acting.  Departmental  Consulting 
Archeologist  and 

Acting  Chief.  Archeological  Assistance 
Division 

(FR  Doc.  95-15963  Filed  6-28-95;  8:45  am] 
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INTERSTATE  COMMERCE 
COMMISSION 

[Finance  Doclwt  No.  32710] 

Chicago  and  North  Western  Railway 
Company— Trackage  Rights 
Exemption— Iowa  Interstate  Railroad 
Limited 

Iowa  Interstate  Railroad  Limited 
(lAIS)  has  agreed  to  grant  overhead 
trackage  rights  to  Chicago  and  North 
Western  Railway  Company  (C&NW) ' 
over  132  miles  of  its  rail  line  between 
milepost  358  at  Des  Moines,  lA,  and 
milepost  490.0  at  Council  Bluffs,  lA. 

The  purpose  of  this  transaction  is  to 
facilitate  the  maintenance  and 
reconstruction  of  the  existing  C&NW 
track  extending  east  from  Council  Bluffs 
to  Nevada,  lA,  then  south  to  Des 
Moines.  The  trackage  rights  will  provide 
an  alternate  route  to  permit  the  efficient 
and  expeditiqus  movement  of  C&NW's 
traffic  between  Council  Bluffs  and  Des 
Moines.  The  trackage  rights  are 
scheduled  to  become  effective  on  June 
30, 1995. 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  If  the  notice  contains  false 
or  misleading  information,  the 
exemption  is  void  ab  initio.  Petitions  to 
revoke  the  exemption  under  49  U.S.C. 
10505(d)  may  be  filed  at  any  time.  The 
filing  of  a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 
Pleadings  must  be  filed  with  the 
Commission  and  served  on:  Stuart  F. 
Gassner,  165  North  Canal  Street, 
Chicago,  IL  60606-1551. 

As  a  condition  to  the  use  of  this 
exemption,  any  employees  adversely 
affected  by  the  trackage  rights  will  be 
protected  under  Norfolk  and  Western 
Ry.  Co.— Trackage  Rights— BN.  354 
I.C.C.  605  (1978),  as  modified  in 
Mendocino  Coast  Ry.,  Inc. — Lease  and 
Operate,  360  I.C.C.  653  (19^0). 

Decided:  June  23,  1995. 


'  Union  Pacific  Corporation  acquired  control  of 
Chicago  and  North  Western  Railway  Company  in 
Union  Pacific  Corporation,  Union  Pacific  Railroad 
Company — Control — Chicago  and  North  Western 
Transportation  Company  and  Chicago  and  North 
Western  Bailwav  Company.  Finance  Docliet  No. 
32133  (ICC  served  Mar.  7,  1995). 
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By  the  Conunission,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 

[FR  Doc.  95-16025  Filed  6-28-95;  8:45  am] 
BILLING  COOE  703fr-01-P 


[Finance  Docket  No.  32716] 

Hampton  Railway,  Inc.— Acquisition 
and  Operation  Exemption— Willamina 
&  Grand  Ronde  Railway  Company 

Hampton  Railway,  Inc.  (Hampton), 
has  filed  a  notice  of  exemption  to 
acquire  and  operate  5.2  miles  of  rail  line 
from  Willamina  &  Grand  Ronde  Railway 
Company  (WGR).'  The  trackage  extends 
from  milepost  0.0  at  Willamina  to 
milepost  5.2  at  Fort  Hill,  in  Polk  and 
Yamhill  Coimties.  OR.  Consummation 
of  the  transaction  was  scheduled  to  take 
place  on  or  after  June  7,  1995. 

Any  comments  must  be  filed  with  the 
Commission  and  served  on:  Fritz  R. 
Kahn,  Suite  750  West,  1100  New  York 
Avenue  NW.,  Washington,  DC  20005. 

This  notice  is  filed  imder  49  CFR 
1150.31.  If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10505(d) 
may  be  filed  at  any  time. 

The  filing  of  a  petition  to  revoke  will 
not  automatically  stay  the  transaction. 

Decided:  June  21, 1995. 

By  the  Commission,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 

|FR  Doc.  95-16024  Filed  6-28-95;  8:45  am] 
BILUNQ  COOE  7I»»-01-P 

[Finance  Docket  No.  32730] 

Iowa  Interstate  Railroad,  Ltd.— 
Trackage  Rights  Exemption— Norfolk 
and  Western  Railway  Company 

Norfolk  and  Western  Railway 
Company  (NW)  has  agreed  to  grant  local 
trackage  rights  to  Iowa  Interstate 
Raifroad,  Ltd.  (lAIS),  over  13.9  miles  of 
its  hne  of  raifroad  between  milepost 
DU-340.8.  in  Des  Moines,  lA,  to  the  end 
of  the  line  at  milepost  DU-354.7,  in 
Grimes,  lA,  including  the  CUve  Spur,  in 
Polk  County,  lA.'  The  trackage  rights 


include  all  appurtenances,  connecting 
and  industrial  tracks,  and  fixed 
improvements  thereon,  identified  and 
described  in  the  trackage  rights 
agreement  dated  June  7,^1995.  The 
trackage  rights  were  scheduled  to 
become  effective  on  June  27, 1995. 
This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  If  the  notice  contains  false 
or  misleading  information,  the 
exemption  is  void  ab  initio.  Petitions  to 
revoke  the  exemption  under  49  U.S.C. 
10505(d)  may  be  filed  at  any  time.  The 
filing  of  a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 
Pleadings  must  be  filed  with  the 
Commission  and  served  on:  T.  Scott 
Baimister,  405  6th  Avenue,  1300  Des 
Moines  Building,  Des  Moines,  lA  50309. 

As  a  condition  to  the  use  of  this 
exemption,  any  employees  adversely 
affected  by  the  trackage  rights  will  be 
protected  under  Norfolk  and  Western 
Ry.  Co.— Trackage  Rights— BN,  354 
I.C.C.  605  (1978),  as  modified  in 
Mendocino  Coast  Ry.,  Inc. — Lease  and 
Operate.  360  I.C.C.  653  (1980). 

Decided:  June  22, 1995. 

By  the  Commission,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
|FR  Doc.  95-16026  Filed  6-28-95;  8:45  am] 
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'  Hampton,  an  affiliate  of  Hampton  Lumber  Sales 
Co.,  will  be  the  owner  and  operator  of  the  line. 
However,  Hampton  will  hire  a  contract  operator. 
Willamette  &  Pacific  Railroad  Company,  to  perform 
the  service  in  the  name  of  Hampton  and  for  its 
account. 

I  lAIS  concurrently  filed  a  petition  for  exemption 
under  49  U.S.C.  10505  from  the  prior  approval 
requirements  of  49  U.S.C.  11343-45,  to  permit  lAIS 
to  lease  and  operate  the  13.9-mile  line.  The  petition 
has  been  docketed  as  Iowa  Interstate  Railroad, 


DEPARTMENT  OF  JUSTICE 

Correction  to  Notice  of  Lodging  of 
Consent  Decree  Pursuant  to  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980,  as  Amended 

In  the  notice  of  a  proposed 
Amendment  to  the  Consent  Decree  in 
United  States  v.  Agrico  Chemical 
Company,  et  al,  (N.D.  PL.)  pubUshed  in 
60  FR  32167,  dated  June  20.  1995.  the 
civil  action  number  should  read  Civil 
Action  No.  94-30057,  instead  of  Civil 
Action  No.  93-23-C. 
Bruce  S.  Gelber, 

Acting  Chief.  Environmental  Enforcement 
Section.  Environment  and  Natural  Resources 
Division. 
|FR  Doc.  95-16038  Filed  6-28-95:  8:45  ami 
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Ltd. — [jease  and  Operation  Exemption — Norfolk 
and  Western  Railway  Company.  Finance  Docket  No. 
32731. 


Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  199S— Advanced  Lead- Acid 
Battery  Consortium 

Notice  is  hereby  given  that,  on  May 
17, 1995,  pursuant  to  section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993,  15  U.S.C.  4301 
et  seq.  ("the  Act"),  the  Advanced  Lead- 
Acid  Battery  Consortium  ("ALABC"),  a 
discrete  program  of  the  International 
Lead  Zinc  Research  Organization,  Inc. 
("ILZRO"),  has  filed  vmtten 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  the  withdrawal 
of  three  members  to  the  ALABC.  The 
notifications  were  filed  for  the  purpose 
of  extending  the  Act's  provisions 
limiting  the  recovery  of  antitrust 
plaintiffs  to  actual  damages  under 
specified  circumstances.  Specifically, 
the  ALABC  advised  that  Honda  R&D; 
Wako  R&D  Center;  and  Electrotek 
Concepts,  Inc.  have  withdrawn  from  the 
ALABC. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  ALABC.  Membership  in 
the  ALABC  remains  open  and  the 
ALABC  intends  to  file  additional 
written  notification  disclosing  any 
future  changes  in  membership. 

On  June  15,  1992,  the  ALABC  filed  its 
original  notification  pursuant  to  section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  July  29, 1992  (57  FR  33522). 

The  last  notification  was  filed  with 
the  Department  on  February  17, 1995.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  section  6(b)  on 
March  30, 1995  (60  FR  16504). 
Constance  K.  Robinson, 
Director  of  Operations,  Antitrust  Division. 
|FR  Doc.  95-16040  Filed  6-28-95;  8:45  am] 
BILUNG  COOE  4410-01-M 


Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993;  Cullen  Engineering 
Research  Foundation 

Notice  is  hereby  given  that  on  March 
20, 1995,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993,  15  U.S.C.  4301 
et  seq.  ("the  Act"),  the  participants  in 
the  Cullen  Engineering  Research 
Foundation  (the  "Foimdation")  filed 
written  notifications  simultaneously 
with  the  Attorney  General  and  with  the 
Federal  Trade  Commission  disclosing 
(1)  the  identities  of  the  parties  to  the 
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Foundation  and  (2)  the  nature  and 
objectives  of  the  project.  The 
notifications  were  filed  for  the  purpose 
of  invoking  the  Act's  provisions  limiting 
the  recovery  of  antitrust  plaintiffs  to 
actual  damages  under  specified 
circumstances.  Pursuant  to  Section  6(b) 
of  the  Act,  the  identities  of  the  parties 
and  the  general  area  of  planned  activity 
are:  Amoco  Production  Company, 
Houston,  TX;  Conoco,  Inc.,  Ponca  City, 
OK;  Shell  Development  Co..  Bellaire, 
TX;  Brunswick  Composites,  Lincoln, 
NE;  Hydril  Co.,  Houston,  TX;  Amoco 
Performance  Products,  Inc.,  Alpharetta, 
GA;  Hercules,  Inc.,  Wilmington,  DE; 
Brown  and  Root  U.S.A.,  Inc.,  Houston, 
TX;  Stress  Engineering  Services,  Inc., 
Houston,  TX;  The  Composites 
Engineering  and  Applications  Center  for 
Petroleum  Exploration  and  Production 
of  the  University  of  Houston,  Houston, 
TX;  and  the  Cullen  Engineering 
Research  Foundation,  Houston,  TX. 

The  purpose  of  this  collaboration  is  to 
develop  technologies  and  to  qualify  the 
use  of  composite  materials  for  high- 
performance  Tension  Leg  Platform 
("TLP")  production  risers. 

Information  about  participating  in  this 
Foimdation  may  be  obtained  by 
contacting  Vita  P.  Como,  Cullen 
Engineering  Research  Foimdation, 
Houston,  Texas. 
Constance  K.  Robinson, 
Director  of  Operations,  Antitrust  Division. 
[PR  Doc.  95-16043  Filed  &-2&-95;  8:45  ami 
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Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993  Global  Silicones  Council 

Notice  is  hereby  given  that,  on  May  5, 
1995,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993,  15  U.S.C.  4301 
et  seq.  ("the  Act"),  Global  Silicones 
Council  ("GSC")  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing:  (1)  The 
identities  of  the  parties  to  the  venture 
and  (2)  the  nature  and  objective  of  the 
venture.  The  notifications  were  filed  for 
the  purpose  of  invoking  the  Act's 
provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances.  Pursuant 
to  Section  6(b)  of  the  Act,  the  identities 
of  the  members  in  GSC  are  Bayer  AG, 
Leverkusen,  Germany;  Dow  Coming 
Corporation,  Midland,  MI;  GE  SiUcones, 
Waterford,  NY;  Th.  Goldschmidt  AG. 
Essen,  Germany;  Huls  AG,  Marl, 
Germany;  OSi  Specialities,  Inc., 
Danbury,  GT;  Rhone-Poulenc  Chimie, 
Courbevoie,  France;  Shin-Estu  Chemical 


Co.  Ltd.,  Tokyo,  Japan;  and  Wacker- 
Chemie  GmbH,  Munich,  Germany.  Non- 
voting participants  to  the  venture  are 
Silicones  Environmental,  Health  and 
Safety  Council;  Centre  Europeen  des 
Silicones;  and  Silicone  Industry 
Association  of  Japan.  * 

GSC's  objective  is  to  promote  the  safe 
use,  stewardship,  effectiveness  and 
regulatory  approval  of  organosilicon 
compounds.  In  pursuit  of  this  objective, 
GSC  plans  to  undertake  a  variety  of 
activities,  including  research,  testing 
and  the  collection,  analysis  and 
dissemination  of  information  on 
environmental  health  and  safety  issues 
relating  to  organosilicon  compounds. 
Constance  K.  Robinson, 
Director  of  Operations,  Antitrust  Division. 
|FR  Doc.  95-16039  Filed  6-2ft-95;  8:45  am] 
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Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993;  Petroleum  Environmental 
Research  Forum  Project  No.  94-13 

Notice  is  hereby  given  that,  on  May 
26,  1995,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993,  15  U.S.C.  4301 
et  seq.  ("the  Act").  Petroleum 
Environmental  Research  Forum 
("PERF")  Project  No.  94-13,  titled 
"Participation  Agreement"  has  filed 
written  notifications  simultaneously 
wnth  the  Attorney  General  and  the 
Federal  Trade  Commission  disclosing 
(1)  the  identities  of  the  parties  and  (2) 
the  nature  and  objectives  of  the  venture. 
The  notifications  were  filed  for  the 
purpose  of  invoking  the  Act's  provisions 
Umiting  the  recovery  of  antitrust 
plaindRs  to  actual  damages  under 
specified  circumstances.  Pursuant  to 
Section  6(b)  of  the  Act,  the  identifies  of 
the  parties  are  Exxon  Research  and 
Engineering  Company,  Florham  Park, 
NJ;  British  Petroleum  Oil  Company, 
Cleveland,  OH;  Conoco  Inc.,  Houston, 
TX;  Texaco  Research  and  Development, 
Port  Arthur,  TX;  Chevron  Research  and 
Technology  Company.  Richmond,  CA; 
Amoco  Corporation,  Naperville,  IL; 
Arco  Exploration,  Piano,  TX;  Elf 
Aquitaine,  Washington,  D.C.;  Mobil 
Exploration  and  Production 
Technology,  Dallas,  TX;  and  Phillips 
Petroleum,  Bartlesville,  OK.  The  general 
area  of  planned  activity  is  the  initial 
evaluation  of  phytoremediation  as  a  site 
remediation  technology  as  applied  to 
soils  of  petroleum,  petrochemical  and 
chemical  industry  facilities  containing 
residual  hydrocarbons. 

Participation  in  this  venture  will 
remain  open  to  all  interested  persons 
and  organizations  until  the  issuance  of 


the  final  Project  Completion  Date  which 
is  presently  anticipated  to  occur 
approximately  thirty-six  (36)  months 
after  the  Project  commences.  The 
participants  intend  to  file  additional 
WTitten  notifications  disclosing  all 
changes  in  its  membership. 
Constance  K.  Robinson, 
Director  of  Operations,  Antitrust  Division. 
|FR  Doc.  95-16042  Filed  6-28-95;  8:45  am] 
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Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993;  Portland  Cement 
Association 

Notice  is  hereby  given  that,  on  June 
12,  1995,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993,  15  U.S.C.  4301 
et  seq.  ("the  Act"),  the  Portland  Cement 
Association  ("PCA")  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership.  The  notifications  were 
filed  for  the  purpose  of  extending  the 
Act's  provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circimistances. 
Specifically,  the  EPRI  Center  for 
Materials  Production  has  become  an 
Associate  Member;  Claudius  Peters,  Inc. 
has  changed  its  name  to  BMH 
Americans  Inc..  and  the  Northwest 
Concrete  Promotion  Group  has  changed 
its  name  to  the  Northwest  Cement 
Producers  Group.  In  addition,  effective 
June  30, 1995  the  Rinker  Materials 
Corporation  will  resign  its  membership, 
and  effective  July  1,  1995  the  North 
Texas  Cement  Company,  L.P.,  will 
become  a  member. 

No  other  changes  have  been  made  in 
either  the  membership  or  plaimed 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  PCA  intends 
to  file  additional  written  notification 
discloising  all  changes  in  membership. 

On  January  7, 1985,  PCA  filed  its 
original  notification  pursuant  to  Section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  February  5,  1985,  50  FR  5015. 

The  last  notification  was  filed  with 
the  Department  on  November  22. 1994. 
A  notice  was  published  in  the  Federal 
Register  pursuant  to  section  (6(b)  of  the 
Act  on  March  15, 1995,  60  FR  14003. 
Constance  K.  Robinson, 
Director  of  Operations,  Antitrust  Division. 
(FR  Doc.  95-16045  Filed  6-28-95;  8:45  am] 

BILUNG  CODE  4410-01-M 
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Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993 — Norton  Diamond  Film/ 
Kennametal  Research  and  Production 
Venture 

Notice  is  hereby  given  that,  on 
February  27, 1995,  pursuant  to  Section 
6(a)  of  the  National  Cooperative 
Research  and  Product  Act  of  1993,  15 
U.S.C.  4301  et  seq.  ("the  Act"),  the 
Norton  Diamond  Film  Division 
("Norton  Diamond  Film")  of  Saint- 
Gobain/Norton  Industrial  Ceramics 
Corporation,  and  Kennametal  Inc. 
("Kennametal"),  have  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  and  (2)  the  nature  and 
objectives  of  a  research  and  production 
venture.  The  notifications  were  filed  for 
the  purpose  of  invoking  the  Act's 
provisions  Umiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances.  Pursuant 
to  Section  6(b)  of  the  Act,  the  identities 
of  the  parties  are  Norton  Diamond  Film, 
Northbbr,  MA  and  Kennametal  Inc., 
Latrobe  PA.  Norton  Diamond  Film  is 
indirectly  controlled  by  Compagnie  de 
Saint-Gobain  S.A.,  Paris,  France; 
Kennamental  is  not  controlled  by  any 
other  person.  The  purpose  of  this  joint 
venture  is  to  combine  Kennametal's 
special  carbide  formation  and  Norton 
Diamond  Film's  diamond  deposition 
technology  in  the  development  and 
demonstration  of  the  next  generation  of 
carbide  round  tools  and  wear  parts.  The 
activities  of  the  joint  venture  will  be 
partially  funded  by  an  award  from  the 
Advanced  Technology  Program, 
National  Institute  of  Standards  and 
Technology,  Department  of  Commerce. 
Constance  K.  Robinson, 
Director  of  Operations.  Antitrust  Division. 
|FR  Doc.  95-16041  Filed  6-28-95;  8:45  am) 

BILLING  CODE  4410-01-M 


Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993;  X  Consortium,  Inc. 

Notice  is  hereby  given  that,  on  June  6, 
1995,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993,  15  U.S.C.  4301 
et  seq.  ("the  Act"),  X  Consortiiun,  Inc. 
(the  "Corporation")  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership.  The  notifications  were 
filed  for  the  purpose  of  extending  the 
Act's  provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances. 


Specifically,  the  following  are  no  longer 
members  of  the  Corporation:  Apple 
Computer,  Inc.;  ATR  Institute 
International;  Georgia  Institute  of 
Technology;  Japan  Computer  Corp.; 
Locus  Computing  Corporation;  M3I 
Systems,  Inc.;  Openware  Technologies; 
and  Phase  X  Systems. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  the 
Corporation  intends  to  file  additional 
written  notifications  disclosing  all 
changes  in  membership. 

On  September  15,  1993,  the 
Corporation  field  its  original 
notification  pursuant  to  Section  6(a)  of 
the  Act.  The  Department  of  Justice 
published  a  notice  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  November  10, 1993  (58  Fed.  Reg. 
59737). 

The  last  notification  was  filed  with 
the  Department  on  March  7,  1995.  A 
notice  was  pubUshed  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  April  27,  1995  (60  FR  20750). 
Constance  K.  Robinson, 
Director  of  Operations,  Antitrust  Division. 
|FR  Doc.  95-16044  Filed  6-28-95:  8:45  ami 

BILUNG  CODE  4410-01-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA-00392] 

General  Mills  Incorporated,  CFTO- 
South  Chicago  Plant,  Chicago,  IL; 
Notice  of  Affinnative  Determination 
Regarding  Application  for 
Reconsideration 

By  letter  of  May  19, 1995,  one  of  the 
petitioners  requested  administrative 
reconsideration  of  the  Department  of 
Labor's  Notice  of  Negative 
Determination  Regarding  Eligibility  to 
Apply  for  NAFTA-Transitional 
Adjustment  Assistance  for  workers  at 
the  subject  firm.  The  Department's 
Negative  Determination  was  issued  on 
April  26,  1995  and  was  published  in  the 
Federal  Register  on  May  9,  1995  (60  FR 
24653). 

The  petitioner  claims  that  import  data 
provided  by  the  company  were  not 
accurate,  and  present  evidence  that 
imports  of  cereal  from  Mexico  did 
impact  General  Mill's  market  share. 

Conclusion 

After  careful  review  of  the 
application,  I  conclude  that  the  claims 


are  of  sufficient  weight  to  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  The  apphcation 
is,  therefore,  granted. 

Signed  at  Washington,  DC,  this  20th  day  of 
June  1995. 

Victor  J.  Trunzo, 

Program  Manager,  Policy  and  Reemployment 

Services,  Office  of  Trade  Adjustment 

Assistance. 

|FR  Doc.  95-16060  Filed  &-28-95;  8:45  am] 

BILUNG  CODE  491&-3(MN 


[NAFTA-00444] 

Haggar  Clothing  Company,  Robstown 
Manufacturing  Company,  A/K/A 
Greenville  Pant  Manufacturing 
Company,  Robstown,  Texas;  Amended 
Certification  Regarding  Eligibility  To 
Apply  for  NAFTA  Transitional 
Adjustment  Assistance 

In  accordance  with  Section  250(a), 
Subchapter  D,  Chapter  2,  Title  n,  of  the 
Trade  Act  of  1974,  as  amended  (19 
U.S.C.  2273),  the  Department  of  Labor 
issued  a  Notice  of  Certification  of 
Eligibility  to  Apply  for  NAFTA 
Transitional  Adjustment  Assistance  on 
June  7,  1995,  applicable  to  all  workers 
at  the  subject  firm.  The  amended  notice 
will  soon  be  published  in  the  Federal 
Register. 

New  information  received  fi'om  the 
State  Agency  show  that  some  of  the 
workers  at  Haggar  Clothing  Company 
had  their  imemployment  insurance  (UI) 
taxes  paid  to  Greenville  Pant 
Manufacturing  Company. 

Accordingly,  the  Department  is 
amending  the  certification  to  properly 
reflect  this  matter. 

The  amended  notice  applicable  to 
NAFTA-00444  is  hereby  issued  as 
follows: 

"All  workers  of  workers  of  Haggar 
Clothing  Company,  Robstown 
Manufacturing  Company,  a/k/a 
Greenville  Pant  Manufacturing 
Company,  located  in  Robstown,  Texas 
who  became  totally  or  partially 
separated  from  employment  on  or  after 
April  27,  1994  are  efigible  to  apply  for 
NAFTA-TAA  under  Section  250  of  the 
Trade  Act  of  1974." 

Signed  at  Washington.  DC,  this  20th  day  of 
June  1995. 
Victor  J.  Trunzo, 

Program  Manager.  Policy  and  Reemployment 

Services,  Office  of  Trade  Adjustment 

Assistance. 

IFR  Doc.  95-16061  Filed  6-28-95;  8:45  am) 
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[TA-W-30.850] 

Haggar  Clothing  Co.,  Robstown 
Manufacturing  Co.,  a/k/a  Greenville 
Pant  Manufacturing  Co.,  Rotistown, 
TX;  Amended  Certification  Regaidlng 
Eligibility  to  Apply  for  Woricer 
Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  USC  2273)  the 
Department  of  Labor  issued  a  Notice  of 
Certification  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance  on  May  11, 1995,  applicable 
to  all  workers  of  the  subject  finn.  The 
notice  was  published  in  the  Federal 
Register  on  May  25, 1995  (60  PR  27793). 

New  information  received  from  the 
company  show  that  some  of  the  workers 
at  Haggar  Clothing  Company  had  their 
unemployment  insurance  (UI)  taxes 
paid  to  Greenville  Pant  Manufacturing 
Company. 

Accordingly,  the  Department  is 
amending  the  certification  to  properly 
reflect  this  matter. 

The  amended  notice  applicable  to 
TA-W-30.850  is  hereby  issued  as 
follows: 

"All  workers  of  Haggar  Clothing  Company/ 
Robstown  Manufacturing  Company,  a/k/a 
Greenville  Pant  Manufacturing  Company, 
Robstown,  Texas  who  became  totally  or 
partially  separated  from  employment  on  or 
after  March  16,  1994  are  eligible  to  apply  for 
adjustment  assistance  under  Section  223  of 
the  Trade  Act  of  1974." 

Signed  at  Washington.  DC  this  20th  day  of 
June  1995. 
Victor  J.  Tninzo, 

Program  Manager.  Policy  and  Reemployiitent 
Services,  Office  of  Trade  Adjustment 
Assistance. 
[FR  Doc.  95-16059  Filed  6-28-95;  8:45  am] 

BIUJNO  COOe  4510-30-M 


[Poughkeepsie,  N«w  Yoric,  TA-W-29.743 
Wappingers  Falls,  New  York,  TA-W- 
29,743A  Kingston,  New  York,  TA^Mf- 
29,743B  Somers,  New  YorK  TA-W-2«,743C 
Hopewell  Junction,  New  Yoric,  TA-W- 
29,7430  White  Plains,  New  York.  TA-W- 
29,743E} 

IBM  Corporation;  Enterprise  Systems 
Large-Scale  Computing  Systems; 
Division  and  Its  Successors;  Amended 
Certification  Regarding  EiigibiUty  To 
Apply  for  Worker  Adjustment 
Assistance 

On  March  23.  1995.  the  Department  of 
Labor  issued  a  Notice  of  Revised 
Determination  on  Reconsideration, 
applicable  to  all  workers  at  IBM 
Corporation,  Poughkeepsie.  New  York. 
The  notice  was  published  in  the  Federal 
Register  on  April  5.  1995  (60  FR  17371). 


At  the  request  of  the  State  Agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  New 
information  received  from  the  State 
shows  that  in  addition  to  the 
Poughkeepsie  location,  the  IBM  Large- 
Scale  Computing  Division  (LSCD)  has 
workers  located  in  Wappingers  Falls, 
Kingston,  Somers,  Hopewell  Jimction, 
and  White  Plains,  New  York.  New 
information  shows  that  originally 
known  as  Enterprise  Systems,  since 
September  16, 1993,  the  Mainframe 
Division  has  been  known  as  the  LSCD. 
On  January  9,  1995,  the  LSCD  was  split 
into  two  units,  the  System  390  and  the 
Power  Parallel  Division. 

Further  information  shows  that  the 
workers  at  these  IBM  facilities  are 
providing  administrative  and  support 
services,  including  systems 
programming,  to  IBM's  Enterprise 
Systems  and  its  successors  located  in 
various  cities  within  Ehitchess, 
Westchester,  and  Ulster  Counties  of 
New  York. 

Other  findings  show  that  there  are 
other  IBM  facilities  in  Poughkeepsie, 
New  York  whose  employees  would  not 
be  covered  imder  TA-W-29,743. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
IBM  Corporation,  the  Enterprise 
Systems,  Large-Scale  Computing 
Systems  Division,  and  its  successors 
who  are  adversely  affected  by  imports. 

The  amended  notice  applicable  to 
TA-W-29,743  is  hereby  issued  as 
follows: 

"All  workers  of  IBM  Corporation, 
Enterprise  Systems,  Large-Scale  Computing 
Systems  Division,  and  its  successors,  located 
in  Poughkeepsie,  Wappingers  Falls, 
Kingston,  Somers,  Hopewell  Junction,  and 
White  Plains,  New  York  who  became  totally 
or  partially  separated  from  employment  on  or 
after  March  23,  1993,  are  eligible  to  apply  for 
adjustment  assistance  under  Section  223  of 
the  Trade  Act  of  1974." 

Signed  at  Washington,  DC  this  16th  day  of 
June  1995. 

Victor  J.  Trunzo, 

Program  Manager,  Policy  and  Reemployment 
Services,  Office  of  Trade  Adjustment 
Assistance. 

|FR  Doc.  95-16058  Filed  6-28-95;  8:45  am] 

BILUNG  COOE  4510-^IMM 


[TA-W-29,752] 

IBM  Corporation,  East  Flshkii!  Facility, 
Hopewell,  New  York;  Notice  of  Revised 
Determination  on  Reopening 

On  June  15,  1995,  the  Department,  on 
its  own  motion,  reopened  its 
investigation  for  the  former  workers  of 
the  subject  firm  engaged  in  the 
production  of  thermal  conduction 


modules  and  component  parts,  other 
than  chips. 

On  August  10, 1994,  the  Department 
of  Labor  issued  a  Notice  of 
E)etermination  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance  applicable  to  all  workers  of - 
IBM  Corporation,  East  Fishkill  Facility, 
Hopewell  Jimction,  New  York.  The 
workers  of  the  subject  firm  engaged  in 
the  production  of  chips  were  certified 
eligible  to  apply  for  adjustment 
assistance  under  the  Trade  Act.  The 
workers  of  the  subject  firm  engaged  in 
the  production  of  thermal  conduction 
modules  were  denied  because  the 
criterion  (3)  of  the  Trade  Act 
Reqmrements  had  not  been  met.  The 
notice  was  published  in  the  Federal 
Register  on  August  25,  1994  (59  FR 
43867). 

On  March  23,  1995,  the  Department 
issued  a  revised  determination  for 
workers  of  IBM's  Large  Scale  Computing 
Division  (LSCD)  in  Poughkeepsie,  New 
York,  finding  workers  eligible  to  apply 
for  worker  adjustment  assistance  under 
petition  TA-W-29,743.  The  notice  was 
published  in  the  Federal  Register  on 
April  5,  1995  (60  FR  17371). 

New  findings  show  that  the  thermal 
conduction  modules  and  component 
parts,  other  than  chips,  produced  by  the 
workers  of  IBM  Corporation,  East 
Fishkill  Facility.  Hopewell  Junction, 
New  York  supported  the  production  at 
IBM's  LSCX)  operations. 

Conclusion 

After  careful  consideration  of  the  new 
facts  obtained  on  reopening,  it  is 
concluded  that  increased  imports  of 
articles  like  or  directly  competitive  with 
thermal  conduction  modules  and 
component  parts  produced  at  IBM 
Corporation.  East  Fishkill  Facility, 
Hopewell  Junction,  New  York 
contributed  importantly  to  the  decline 
in  sales  or  production  and  to  the  total 
or  partial  separation  of  workers  of  the 
subject  firm.  In  accordance  with  the 
provisions  of  the  Trade  Act  of  1974, 1 
make  the  following  revised 
determination: 

"All  workers  of  IBM  Corporation,  East 
Fishkill  Facility,  Hopewell  Junction,  New 
York,  engaged  in  employment  related  to  the 
production  of  chips,  thermal  conduction 
modules  and  comp)onent  f>arts  produced  at 
IBM  Corp)oration,  East  Fishkill  Facility, 
Hojjewell  Junction,  New  York  who  became 
totally  or  partially  separated  from 
employment  on  or  after  April  8, 1993  are 
eligible  to  apply  for  adjustment  assistance 
under  Section  223  of  the  Trade  Act  of  1974." 
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Signed  at  Washington,  DC  this  16th  day  of 
June  1995. 
Victor  J.  Trunzo, 

Program  Manager,  Policy  and  Reemployment 
Services.  Office  of  Trade  Adjustment 
Assistance. 
IFR  Doc.  95-16055  Filed  6-28-95;  8:45  am) 

BILUNO  CODE  4510-30-M 


[TA-W-29,762] 

Kirschner  Medical  Corporation  a/k/a 
Biomet  Mariow,  Oklahoma;  Amended 
Certification  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  USC  2273)  the 
Department  of  Labor  issued  a  Notice  of 
Certification  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance  on  June  28. 1994,  applicable 
to  all  workers  of  Kirschner  Medical 
Corporation,  located  in  Mariow, 
Oklahoma,  Texas.  The  notice  was 
pubhshed  in  the  Federal  Register  on 
July  19, 1994  (59  FR  36793). 

New  information  received  from  the 
company  show  that  some  of  the  workers 
at  Kirschner  Medical  Corporation  had 
their  imemployment  insurance  (UI) 
taxes  paid  to  Biomet,  the  parent 
company. 

Accordingly,  the  Department  is 
amending  the  certification  to  properly 
reflect  this  matter. 


The  amended  notice  applicable  to 
TA-W-29,762  is  hereby  issued  as 
follows: 

"All  workers  of  Kirschner  Medical 
Corporation,  a/k/a  Biomet.  Mariow. 
Oklahoma  engaged  in  cutt'ng  and  sewing 
related  to  the  production  of  orthopedic 
support  products  who  became  totally  or 
partially  separated  from  employment  on  or 
after  April  4, 1993  are  eligible  to  apply  for 
adjustment  assistance  under  Section  223  of 
theTrade  Actof  1974." 

Signed  at  Washington,  DC  this  20th  day  of 
June  1995. 
Victor  J.  Trunzo, 

Program  Manager,  Policy  and  Reemployment 
Services,  Office  of  Trade  Adjustment 
Assistance. 
[FR  Doc.  95-16056  Filed  6-28-95;  8:45  am] 

BILUNO  COOE  4510-30-M 

Investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  Woricer 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  Section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
Section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 

APPENDIX 


the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  11, 
Chapter  2,  of  the  Act.  The  investigations, 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  totas 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  July  10.  1995. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  July  10, 1995. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director.  Office  of  Trade  Adjustment 
Assistance,  Employment  and  Training 
Administration.  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  NW., 
Washington,  DC  20210. 

Signed  at  Washington.  DC  this  19th  day  of 
June.  1995. 
Victor ).  Trunzo, 

Program  Manager,  Policy  and  Reemployment 
Services.  Office  of  Trade  Adjustment 
Assistance. 


Petitk)ner  (uniorVworkers/firm) 


NETP  Inc.  (Wkrs)  

Library  Bureau,  Inc.  (IDE) 

Peerless,  Co.  (JAM) 

Karen  Fashions,  Inc.  (ILGWU) 

Chicago  Laser  Systems  (Wkrs)  

Same  Corp.  (LGPN)  

Farah  Manufacturing  Co.  (Wkrs)  

Greif  Bros.  Corporatk)n  (Wkrs)  

DTH  Enterprise,  Inc.  (Wkrs) 

Carter-Wallace,  Inc.  (OCAW) 

Layton  Sportswear  (Co.) 

Macdenny  Products,  Inc.  (ACTWU)  .... 

Westem  Gas  Resources  (Wrks)  

Cotorado     Gas     Compresskxi,     Inc. 

(Wkrs). 
Downhde  Pressure  Sendee,  Inc.  (Co.) 

Levi  Strauss  &  Co.  (Wkrs)  

Fruit  of  the  Loom  (Wkrs) 

Moore   Business   Forms   &  Systems 

Div.  (Co.). 

Olivetti  North  America  (Wkrs)  

Summit    StatkKi    Manufacturing,    Inc. 

(Wkrs). 

Delta  Drilling  Co.  (Co.) 

SCT  Yams.  Inc.  (Co.)  ~ 

SCT  Yams.  Inc.  (Co.)  


Locatxxi 


Niagara  Falls,  NY 

Herkimer,  NY 

Tualatin,  OR  

Secaucus,  NJ  

Des  Plaines.  IL  .. 

Edison,  NJ  

El  Paso.  TX  

Amhurst,  NY  

Roswell.  NM  

East  Windsor.  Hi 
Layton.  UT 

Macdenny.  FL  ... 

Gillette.  WY 

Shawnee.  OK  .... 

Casper.  WY  

El  Paso.  TX  

Jamestown.  KY  .. 
Buckhannon,  WV 

Uberty  Lake.  WA 
Pine  Grove,  PA  .. 

Tyler.  TX  

Jeffe'rson.  GA 

Piedmont,  AL 


Date  re- 
ceived 


06/19/95 
06/19/95 
06/19/95 
06/19/95 
06/19/95 
06/19/95 
06/19/95 
06/19/95 
06/19/95 
06/19/95 
06/19/95 

06/19/95 
06/19/95 
06/19/95 

06/19/95 
06/19/95 
06/19/95 
06/19/95 

06/19/95 
06/19/95 

06/19/95 
06/19/95 
06/19/95 


Date  of 
petitkxi 


05/30/95 
06/01/95 
05/17/95 
05/31/95 
05/30«5 
06A)1/95 
06/05/95 
05/08/95 
05/25/95 
06/09/95 
06/02/95 

06/03«5 
06A)6/95 
05/31/95 

06/07/95 
05/23/95 
05/30/95 
02/20/95 

06/06/95 
06/06/95 

06/06/95 
06/06/95 
06/06/95 


Petitkxi 
No. 


31.128 
31.129 
31.130 
31.131 
31,132 
31.133 
31,134 
31,135 
31,136 
31.137 
31,138 

31.139 
31,140 
31,141 

31,142 
31,143 
31,144 
31.145 

31,146 
31,147 

31,148 
31,149 
31,150 


Artk:tes  produced 


Wire  Harnesses. 

Library  Shelves  &  Offce  Furniture. 

Logging  Equipment. 

Women's  Wool  Coats. 

Lasers. 

Handbag  &  Accessories. 

Mens  &  Boys'  Pants,  Stxxts,  Jackets. 

Steel  &  Fitxe  Drums,  Cartons. 

Wiring  Harnesses. 

Vitro  Diagnostic  Devices. 

Men   &   Boy's   Sweat   Shirts,   Sweat 

Pants. 
zMen's  Suits/Sport  Coats.  Slacks. 
Natural  Gas. 
Propane  &  Other  Gases. 

Gas  Pipeline  Services. 
Print  Garment  Care  Labels. 
Hooded  Sweatshirts. 
Business  Forms. 

Computer  Systems  Software. 
Men/Women's  Sports  Outwear. 

Crude  Oil  &  Natural  Gas. 
Textile  Yam. 
Textile  Yams. 
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Appendix— Continued 

Petitioner  (iinKxVwof1<ers/finn) 

Location 

Date  re- 
ceived 

Date  of 
petition 

Petition 
No. 

Artides  produced 

CaffaJI     Brothers,     Forest     Products 

(Wkrs). 
Lake  Manufacturina  (Co )  

Oregon  City,  OR 

Lake,  MS  

06/19/95 
06/1 9«5 

06/13/95 
06/13/95 

31,151 
31.152 

Softwood  Lumber. 

Ladies'    &    CtiikJren's    Turtle    Neck 

Shirts. 

|FR  Doc.  95-16057  Filed  6-28-95;  8:45  am) 

BILUNO  COOC  4S10-30-M 


Occupational  Safety  and  Healtti 
Administration 

[Docket  No.  NRTL-4-03] 

Undenwiiters  Latwratorles 
Incorporated 

AGENCY:  Occupational  Safety  and  Health 
Administration,  Department  of  Labor. 
ACTIONS:  Notice  of  renewal  of 
recognition  as  a  Nationally  Recognized 
Testing  Laboratory. 

SUMMARY:  This  notice  announces  the 
Agency's  final  decision  on  Underwriters 
Laboratories  Incorporated  for  renewal  of 
its  recognition  as  a  Nationally 
Recognized  Testing  Laboratory  (NRTL) 
under  29  CFR  1910.7. 
FOR  FURTHER  INFORMATION  CONTACT: 
NRTL  Recognition  Program, 
Occupational  Safety  and  Health 
Administration,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  N.W., 
Room  N3653,  Washington,  D.C.  20210 

SUPPLEMENTARY  INFORMATION: 
Notice  of  Final  Decision 

Notice  is  hereby  given  that 
Underwriters  Laboratories  Incorporated 
(UL)  which  made  apphcation  pursuant 
to  29  CFR  1910.7  for  renewal  of  its 
recognition  as  a  Nationally  Recognized 
Testing  Laboratory,  has  had  its 
recognition  renewed  as  an  NRTL  for  the 
equipment  or  material  listed  below. 

The  addresses  of  the  laboratories 
covered  by  this  apphcation  are: 

333  Pfingsten  Road,  Northbrook,  Illinois 

60062 
1285  Wah  Whitman  Road,  Melville, 

Long  Island.  New  York  11747 
1655  Scott  Boulevard,  Santa  Clara, 

Cahfomia  95050 
12  Laboratory  Drive,  P.O.  Box  13995 
Research  Triangle  Park,  North  Carolina 

27709 
2600  N.  W.  Lake  Road,  Camas, 

Washington  98607 
UL  International  Limited,  Veristrong 

Industrial  Centre,  Block  B,  14th  Floor, 

34  Au  Pui  Wan  Street,  Fo  Tan  Sha 

Tin,  New  Territories,  Hong  Kong 


UL  International  Services,  Ltd.  3rd 
Floor,  No.  35  Chung  Yang  South 
Road,  Section  2,  Pei  Tou  11237, 
Taipei,  Taiwan 

Background 

When  OSHA  pubhshed  its  standard 
for  NRTLs  at  29  CFR  1910.7,  it 
temporarily  recognized  Underwriters 
Laboratories  Incorporated  (UL)  and 
Factory  Mutual  Research  Corporation 
(FMRC).  Both  organizations  had  already 
been  referenced  by  the  Occupational 
Safety  and  Health  Administration 
(OSHA)  as  acceptable  organizations  for 
testing  or  certifying  certain  workplace 
equipment  and  materials.  Appendix  A 
of  section  1910.7  stated,  in  part,  that 
Underwriters  Laboratories  Incorporated 
was  recognized  temporarily  as  a 
nationally  recognized  testing  laboratory 
by  the  Assistant  Secretary  for  a  five-year 
period  from  June  13,  1988  through  June 
13, 1993.  At  the  end  of  this  five-year 
period  UL  was  required  to  apply  for 
renewal  of  that  OSHA  recognition 
utihzing  certain  specified  procedures. 
UL  applied  for  renewal  of  its 
recognition  as  an  NRTL  within  the 
specified  time  frame  (application  dated 
September  30, 1992]  and  retained 
temporary  recognition  pending  OSHA's 
final  decision  in  this  renewal  process. 
The  final  on-site  review  reports, 
consisting  of  on-site  evaluations  of  UL 
testing  facihties,  including 
administrative  and  technical  practices, 
located  in  Northbrook,  IL;  Melville,  L.I., 
NY;  Research  Triangle  Park,  NC;  Santa 
Clara,  CA;  Taipei,  Taiwan  (2  sites); 
Hong  Kong;  and  Tokyo,  Japan  (not  UL 
owned)  (Exhibit  2B,  dated  September 
14, 1994),  and  in  Camas,  WA  (Exhibit 
2C,  dated  March  10, 1995),  and  the 
OSHA  staff  reconunendation,  were 
subsequently  forwarded  to  the  Assistant 
Secretary  for  a  preliminary  finding  on 
the  application.  A  notice  of  UL's 
application  for  renewal  together  with  a 
positive  preliminary  finding  was 
pubhshed  in  the  Federal  Register  on 
March  29,  1995  (60  FR  16171). 
Interested  parties  were  invited  to  submit 
comments. 

There  was  one  response  to  the 
Federal  Register  notice  of  the  UL 
application  and  preliminary  finding 
(Docket  No.  NRTL-4-93).  The  response. 


from  UL  (Ex.  9-1),  suggested  that  OSHA 
did  not  fully  and  correctly  identify  the 
scope  of  UL's  recognition. 

UL  has  a  program  for  testing  and 
evaluation  that  involves  independent 
organizations  that  supply  data  to  it.  UL 
tests  products  for,  and  accepts  test  data 
from,  independent,  internationally 
recognized  laboratories  pursuant  to  the 
terms  of  various  memoranda  of 
understanding  or  cooperative 
agreements.  The  laboratory  developing 
the  test  data  conducts  these  tests 
according  to  the  appropriate  nationally 
recognized  standards.  The  program 
requirements  include  the  assessment  of 
the  laboratory's  quality  program, 
physical  resources,  equipment, 
p>ersonnel,  independence,  and  data 
recording  procedures  for  conformance 
with  international  and  UL  criteria.  Each 
laboratory  is  subject  to  a  formal  initial 
assessment  to  determine  its  capabihty 
and  qualifications  to  perform  testing  on 
a  category-by -category,  or  standard -by- 
standsu'd  basis.  Each  laboratory  faciUty 
is  reassessed  on  a  regular  basis  to  verify 
continued  conformance  with  program 
criteria. 

This  program  must  be  consistent  with 
the  requirements  of  the  second 
procedure  titled  "Acceptance  of  Testing 
Data  From  Independent  Organizations, 
Other  Than  NRTLs",  as  detailed  in  the 
March  9, 1995  Federal  Register 
document,  "Nationally  Recognized 
Testing  Laboratories;  Clarification  of  the 
Types  of  Programs  and  Procedures"  (60 
FR  12980). 

UL  also  states  that  it  may  accept 
components  tested  at  other  laboratories 
after  review  of  the  test  data  and  other 
relevant  documentation  and  any 
additional  evaluation  necessary.  The 
evaluation  includes  assurance  that  the 
other  laboratory's  performance  meets 
the  level  that  UL  would  provide  had  it 
performed  the  service. 

The  Occupational  Safety  and  Health 
Administration  has  evaluated  the  entire 
record  in  relation  to  the  regulations  set 
out  in  29  CFR  1910.7  and  makes  the 
following  findings: 

Capability 

•  Section  1910.7(b)(1)  states  that  for 
each  specified  item  of  equipment  or 
material  to  be  hsted,  labeled  or 
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accepted,  the  laboratory  must  have  the 
capabihty  (including  proper  testing 
equipment  and  facilities,  trained  staff, 
written  testing  procedures,  and 
cahbration  and  quahty  control 
programs)  to  perform  appropriate 

testing. 

The  on-site  review  reports  indicate 
that  UL  has  facilities,  personnel,  and 
testing  equipment  which  are 
appropriate  for  the  areas  of  recognition 
it  seeks.  The  various  laboratories  have 
available  all  of  the  general  test 
equipment  to  perform  the  testing 
required  by  the  standards.  If  any 
additional  test  equipment  is  necessary, 
it  will  be  purchased  or  leased  as 
required. 

The  various  UL  facihties  have 
adequate  equipment  cahbration 
procedures.  Typical  departments 
maintain  laboratory  equipment  logs 
which  include  information  relative  to 
repair,  routine  maintenance,  and 
calibration. 

Published  standards,  laboratory 
procedural  guides,  laboratory  operations 
manuals,  engineering  department 
manuals,  and  test  data  sheets 
collectively  specify  records  that  are  to 
be  maintained  for  an  investigation. 
Laboratory  procedural  guides  detail  the 
procedures  to  be  followed  for  given 
tests.  Details  such  as  specific  equipment 
(and  alternates)  which  UL  uses  to 
conduct  the  test,  and  instructions 
including  steps  to  be  used  in  conducting 
the  tests,  are  detailed  within  these 
documents. 

Where  these  procedural  guides  have 
not  yet  been  developed,  technicians  are 
guided  by  the  UL  standard  which 
illustrates  the  test,  their  knowledge  of 
tests  required  for  the  product,  data 
sheets  (which  contain  a  "method" 
section  and  lay  out  basic  procedures), 
and  by  consultation  with  the  project 
handler. 

No  single  quality  assurance  manual 
exists  as  such.  The  size  and  complexity 
of  UL  causes  the  quality  assurance 
system  to  be  dictated  by  the  corporate 
laboratory  operations  manuals  and  the 
engineering  department  manuals.  The 
engineering  department  manuals 
provide  policies,  procedures, 
definitions,  and  responsibilities 
encompassing  a  wide  variety  of  issues. 

The  laboratory  operations  manuals 
identify  areas  of  responsibilities  within 
the  laboratory  and  govern  the  laboratory 
quality  system.  They  identify  policies 
and  describe  the  procedures  and 
controls  used  by  engineering  and 
laboratory  staff  in  performing  tests  and 
reporting  of  test  results.  They  also 
address  areas  such  as  the  identification 
of  applicable  tests,  maintenance  and 
calibration  of  equipment,  procedures 


and  practices  for  conducting  tests, 
personnel  training  and  qualification, 
data  recording,  reporting  and  review, 
maintenance  of  records,  feedback  and 
corrective  action  procedures,  and 
internal  audit  programs.  Such  audits  are 
carried  out  at  random  and  are 
unannounced.  Action  is  taken  to  correct 
performance  that  is  below  acceptable 
levels.  The  laboratory  operations 
manuals  specify  the  procedures 
associated  wdth  corrective  actions, 
which  are  initiated  immediately  upon 
identification  of  the  deficient 
conditions. 

Follow-Up  and  Field  Inspection 
Procedures 

Section  1910.7(b)(2)  requires  that  the 
NRTL  provide  certain  follow-up 
procedures,  to  the  extent  necessary,  for 
the  particular  equipment  or  material  to 
be  listed,  labeled,  or  accepted.  These 
include  implementation  of  control 
procedures  for  identifying  the  listed  or 
labeled  equipment  or  materials, 
inspecting  the  production  run  at 
factories  to  assure  conformance  with 
test  standards,  and  conducting  field 
inspections  to  monitor  and  assvu«  the 
proper  use  of  the  label. 

A  written  follow-up  program  exists. 
Field  representatives  make  periodic 
unannounced  examinations  or  tests  of 
products  at  the  factory  and  may,  from 
time  to  time,  select  samples  from  the 
factory,  the  open  market,  or  elsewhere 
to  be  sent  to  a  UL  testing  station  for 
examination  or  test  to  determine 
comphance  with  UL's  requirements. 
The  determination  of  the  fi^quency  of 
audits  is  documented  and  depends  on 
which  of  UL's  follow-up  service  is 
implemented.  In  any  event,  a  minimum 
of  four  unannounced  visits  per  year  is 
required. 

The  base  document  for  follow-up 
inspections  is  the  follow-up  service 
procedure.  This  document  includes 
information  regarding  the  use  of  the  UL 
mark  on  the  product  and  the  conduct  of 
follow-up  service. 

In  situations  involving  the 
establishment  of  follow-up  services  for 
a  new  manufacturer  or  for  the  addition 
of  a  new  product  category  for  an 
existing  manufacturer,  a  so-called  initial 
production  inspection  may  be  required. 
This  inspection  is  intended  to  assure 
that  each  manufacturer  of  a  certified 
product  is  producing  the  product  in 
accordance  with  the  requirements  of  a 
follow-up  service  procedure 
commencing  with  the  very  first 
production  run.  Under  this  program,  the 
manufacturer  may  not  ship  products 
bearing  a  UL  mark  until  the  initial 
production  inspection  has  been 
successfully  completed,  and  products 


actually  being  produced  are  foimd  to 
comply  with  the  requirements  of  the 
follow-up  service  procedure. 

Depending  upon  the  type  of  service. 
UL  marks  are  either  obtained  through 
UL,  or  manufacturers  are  provided  with 
a  control  number  for  all  their  products 
under  a  particular  product  category  and 
purchase  the  UL  mark  directly  from  an 
authorized  printer  or  supplier  once  UL 
has  evaluated  the  original  label  design 
and  authorizes  the  format  of  the  mark. 
Maintaining  control  of  these  marks,  as 
well  as  varying  the  issue  or  serial 
numbers  as  they  are  printed,  enables  UL 
to  monitor  and  track  closely  the  usage 
of  its  mark,  to  whom  they  have  been 
released,  and  the  approximate  date  of 
their  use. 


Independence 

Section  1910.7(b)(3)  requires  that  the 
NRTL  be  completely  independent  of 
employers  subject  to  the  tested 
equipment  requirements,  and  of  any 
manufacturers  or  vendors  of  equipment 
or  materials  being  tested  for  these 
purposes. 

OSHA  believes,  based  upon  an 
examination  of  the  application,  that 
Underwriters  Laboratories  Inc.  is 
independent  of  employers  subject  to  the 
tested  equipment  requirements  and  of 
any  manufacturers  or  vendors  of 
equipment  or  materials  being  tested  for 
these  purposes,  within  the  meaning  of 
29  CFR  1910.7(b)(3). 

Creditable  Reports/Complaint  Handling 

Section  1910.7(b)(4)  provides  that  an 
OSHA  recognized  NRTL  must  maintain 
effective  procedures  for  producing 
creditable  findings  and  reports  that  are 
objective  and  without  bias,  as  well  as  for 
handling  complaints  and  disputes  under 
a  fair  and  reasonable  system. 

UL's  application  as  well  as  the  on-site 
review  reports  indicate  that  UL  does 
maintain  effective  procedures  for 
producing  creditable  findings  and 
reports  that  are  objective. 

Pubhshed  standards,  laboratory 
procedural  guides,  laboratory  operations 
manuals,  engineering  department 
manuals,  and  test  data  sheets 
collectively  specify  records  that  are  to 
be  maintained  for  an  investigation. 

Certification  reports  contain  the 
following  information:  name  and 
address  of  the  apphcant;  name  and 
address  of  the  testing  location  if 
different  from  the  laboratory;  a  unique 
identifier  along  with  an  issue  date  and 
file  number  for  the  report;  a  detailed 
description  of  the  product  including 
drawings  and  photographs;  specific 
conditions  for  use  of  the  product  when 
needed;  construction  and  testing 
narratives  which  describe  how  the 
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product  complies  with  the  standard;  a 
description  of  the  testing  performed  and 
the  results  of  the  tests;  a  statement  of 
measurement  uncertainty  when 
appropriate;  and  an  explanation  of 
rationale  for  any  deviations,  additions 
or  exclusions  from  the  standard. 

Preparation  of  the  certification  report 
preparation  is  the  responsibility  of  the 
project  engineer.  A  complete  review  is 
conducted  by  a  second  engineer. 
Signatures  of  the  responsible  engineer 
and  reviewer,  along  with  other  staff 
involved  in  the  report  preparation, 
appear  in  the  report.  Signatures  of 
laboratory  staff  involved  in  the  testing 
and  data  collection  appear  on  the  data 
sheets. 

As  to  complaint  handUng,  if  clients 
disagree  with  a  decision  relating  to 
engineering  or  inspection  they  can 
present  and  discuss  their  views  with  the 
involved  engineer,  field  representative 
or  supervisor  in  an  effort  to  resolve  the 
disagreement.  If  the  matter  cannot  be 
satisfactorily  resolved  at  that  level,  they 
are  free  to  appeal  up  through  the 
managerial  chain  to  the  office  of  the 
president  of  UL. 

Review  procedures  are  also  in  place  to 
address  complaints  from  end  users  and 
others,  and  are  described  in  UL's  field 
report  program. 

Test  Standards 

Section  1910.7  requires  that  an  NRTL 
use  "appropriate  test  standards",  which 
are  defined,  in  part,  to  include  any 
standard  that  is  currently  designated  as 
an  American  National  Standards 
Institute  (ANSI)  safety  designated 
product  standard  or  an  American 
Society  for  Testing  and  Materials 
(ASTM)  test  standard  used  for 
evaluation  of  products  or  materials.  As 
to  the  non-ANSI.  UL  test  standards  for 
which  UL  has  apphed  to  test  products 
to,  OSHA  previously  had  examined  the 
status  of  the  Underwriters  Laboratories 
Inc.  Standards  for  Safety  and.  in 
particular,  the  method  of  their 
development,  revision  and 
implementation,  and  had  determined 
that  they  are  appropriate  test  standards 
under  the  criteria  described  in  29  CFR 
1910.7(c)  (1),  (2),  and  (3).  That  is.  these 
standards  specify  the  safety 
requirements  for  specific  equipment  or 
classes  of  equipment  and  are  recognized 
in  the  United  States  as  safety  standards 
providing  adequate  levels  of  safety;  they 
are  compatible  and  remain  current  with 
periodic  revisions  of  applicable  national 
codes  and  installation  standards;  and 
they  are  developed  by  a  standards 
developing  organization  under  a  method 
providing  for  input  and  consideration  of 
views  of  industry  groups,  experts,  users, 
consumers,  governmental  authorities. 


and  others  having  broad  experience  in 
the  safety  fields  involved. 

Programs 

As  discussed  in  the  Federal  Register 
notice  (60  PR  16171).  UL  operates  a 
variety  of  services  and  organizational 
programs.  The  following  programs  were 
previously  examined  and  found  to  be 
acceptable  to  OSHA  on  the  basis  of  the 
procedures  and  specific  criteria  as 
detailed  in  60  PR  12980,  March  9. 1995. 
"Nationally  Recognized  Testing 
Laboratories;  Clarification  of  the  Types 
of  Programs  and  Procedures"  (Exhibit 
8),  describing  the  types  of  programs  and 
procedures  that  NRTLs  may  engage  in 
under  the  OSHA/NRTL  program. 

Basic  Program — This  program  is  one 
in  which  UL  performs  all  of  the 
necessary  product  testing  and 
evaluation  in-house  prior  to  issuing  a 
certification. 

Witnessed  Test  Data  Program — This 
program  involves  the  use  of  UL 
Technical  Personnel  at  a  manufacturer's 
test  site  to  witness  testing  for  products 
that  will  be  Usted  by  UL.  The 
manufacturer's  faciUties  used  for  this 
purpose  are  qualified  by  the  UL 
engineering  department.  The  follow-up 
program  is  the  normal  one  for  that 
product  and  manufacturer  (Ex.  2B. 
Santa  Clara  Report.  Section  11). 

Client  Agent  Program  (CAP) — ^This 
program  qualifies  intermediaries  that 
interface  between  UL  and  the  client. 
This  usually  involves  overseas  clients 
utilizing  US  based  agents.  This  program 
quahfies  the  intermediaries  in 
administrative  areas,  technical  areas,  or 
in  a  combination  of  both.  An 
intermediary  that  is  quaUfied  in  the 
technical  areas  can  perform  testing  on 
behalf  of  the  chent.  The  Client  Agent 
Program  does  not  prohibit  an  agent  from 
providing  technical  advice  on 
modifications  to  the  product  in  order  to 
meet  the  requirements  of  the  standard. 
However,  the  CAP  program  is  not 
intended  to  qualify  agents  in  providing 
technical  advice  to  cUents. 
Administratively  quahfied 
intermediaries  provide  documentation, 
drawing,  and  translation  support  for  the 
client. 

China  National  Import  &■  Export 
Commodities  Inspection  Corporation 
(CCIC)  Inspection  Program — The  CCIC 
is  a  Chinese  government  organization 
that  is  retained  by  the  UL  Inspection 
Services  to  perform  follow-up 
inspections  in  China.  This  inspection 
program  is  under  the  oversight  control 
of  UL  personnel  through  the  Hong  Kong 
facility,  and  the  International  Inspection 
Services  Department  (Ex.  2b.  Melville 
Report.  Sections  8  &  13). 


National  Certification  Body  (NCBh- 
Underwriters  Laboratories  is  one  of  five 
NRT1.S  that  are  participants  in  the 
International  Electrotechnical 
Commission  (lEC)  Certification  Body 
(CB)  Scheme.  This  is  an  international 
program  that  allows  laboratories 
accredited  as  Certified  Bodies  to 
exchange  test  reports  with  each  other 
during  the  process  of  certifying 
products.  The  lEC  has  allowed  NRTLs  to 
participate  in  this  Scheme  because  they 
have  been  accredited  by  OSHA.  The  lEC 
requires  governmental  oversight  for 
participants. 

Client  Test  Data  Program  (CTDP)— 
This  program  is  the  most  extensively 
used  and  the  basic  program  that 
involves  cUent  participation.  This 
program  involves  the  systematic 
quahfication  of  the  cUent  by  reviewing 
their  laboratory,  environmental  controls, 
testing  instrumentation,  electrical  power 
system,  the  client  personnel  involved  in 
the  program,  the  access  to  the  latest  UL 
standards,  mutual  testing,  confidence 
building  and  the  correlation  of  the 
testing  packages  with  UL  test  results. 
Specific  test  information  is  required  to 
be  submitted  and  UL  performs 
verification  testing  at  intervals  not 
known  by  the  participant.  There  is  no 
change  in  surveillance  conducted  by 
UL's  follow-up  services.  There  is  an 
additional  review  conducted  by  UL 
engineering  personnel  that  is  conducted 
at  least  yearly  to  assess  the  participant's 
continued  capabiUty  to  be  in  the 
program.  (See  Ex.  2B,  Research  Triangle 
Park  and  Santa  Clara  Reports.  Section 

11). 

Compliance  Management  and 
Product  Assurance  Program 
(COMPASSh-This  program  is  a 
voluntary  process  that  allows  qualified 
manufacturers  that  have  successfully 
utiUzed  the  CTDP  Program  to  perform 
limited  self  evaluation  and  testing 
within  specified  categories. 

For  minor  changes  to  already  listed 
products,  the  client  reviews  the  changes 
and  performs  any  needed  tests,  and 
continues  to  use  the  listing  mark.  The 
client  submits  the  documentation  to  UL 
for  review.  If  the  product  does  not 
comply,  the  manufacturer  is  required  to 
remove  the  UL  marks.  This  procedure 
for  handling  minor  changes  was 
designed  to  handle  the  real  life 
situations,  such  as  a  purchasing 
department  electing  to  purchase  an 
alternate  switch.  Rather  than  wait  for  a 
variation  notice  to  be  issued  by  UL's 
follow-up  services  representative,  this 
path  serves  to  keep  the  client  and  UL  in 
close  contact  between  inspections. 
Minor  changes  are  defined  as 
modifications  which  involve  the  use  of 
an  alternate  or  optional  component  in  a 


previously  accepted  product.  An 
example  is  the  substitution  of  a 
comparable  switch  from  a  different 
manufacturer. 

For  major  changes  or  new  products 
the  client  must  submit  a  sample  and  all 
documentation  to  UL  for  review. 
Depending  upon  the  situation.  UL  may 
determine  that  the  nature  of  the  change 
and  experience  with  the  client  and 
testing  associated  are  such  that 
additional  verification  testing  is  not 
necessary.  In  this  situation.  UL  will 
authorize  the  use  of  the  listing  mark. 

UL  may  determine  that  immediate 
verification  testing  is  not  needed.  In  this 
situation,  the  authorization  to  use  the 
Listing  mark  is  given  but  verification 
testing  is  conducted  later.  In  all  cases, 
verification  testing  is  conducted  for  new 
products.  In  all  situations  where 
verification  testing  is  needed,  if 
correlation  does  not  exist,  the  listing 
marks  must  be  removed. 

The  follow-up  program  and 
engineering  department  audits  are  the 
same  as  with  CTDP,  and  an  additional 
audit  of  the  client's  quality  system  is 
performed.  Both  CDTP  and  COMPASS 
involve  UL  making  a  determination  of 
the  comphance  of  the  product  with  the 
standard  at  some  point  in  the  process. 
(See  Ex.  2B.  Research  Triangle  Park  and 
Santa  Clara  Reports.  Section  11). 

Total  Certification  Program  (TCP)— 
This  program  parallels  the  manufacturer 
and  UL  in  a  combined  evaluation  of 
products.  This  is  in  contrast  to  the 
sequential  process  that  is  used  under 
the  COMPASS  program  where  the 
manufactiu^r  tests  and  evaluates  and 
then  submits  the  information  to  UL. 

The  program  involves  the  testing  and 
evaluation  of  a  pfoduct  by  the 
manufacturer,  and  also  the 
manufacturer's  determination  of 
compliance  with  a  standard.  The 
manufacturer  is  subject  to  continuous 
involvement  with  UL  throughout  the 
design  and  production  of  the  product. 
UL  conducts  regular  audits  throughout 
the  process  including  verification 
testing.  Similar  to  the  COMPASS 
program,  the  manufactiu^r  must  quaUfy 
for  this  program  by  demonstrating  the 
abiUty  to  test  and  evaluate  a  product 
and  it  must  have  a  viable  quaUty 
assurance  program,  in  addition  to 
having  the  personnel  and  equipment  to 
provide  creditable  results.  In  all  cases, 
it  is  UL  who  authorizes  the  use  of  the 
listing  mark.  The  manufacturer  is 
audited  four  times  a  year  by  the  UL 
engineering  staff,  and  twice  a  year  the 
manufacturer's  quality  assurance 
program  is  reviewed.  Follow-up 
inspectors  continue  to  conduct  follow- 
ups. 


Final  Decision  and  Order 

Based  upon  a  preponderance  of  the 
evidence  resulting  from  an  examination 
of  the  complete  application,  the 
supporting  documentation,  and  the 
OSHA  staff  finding  including  the  on-site 
reports.  OSHA  finds  that  Underwriters 
Laboratories.  Inc.  has  met  the 
requirements  of  29  CFR  1910.7  to  have 
its  recognition  renewed  by  OSHA  as  a 
Nationally  Recognized  Testing 
Laboratory  to  test  and  certify  certain 
equipment  or  materials. 

Pursuant  to  the  authority  in  29  CFR 
1910.7.  Underwriters  Laboratories',  Inc. 
recognition  as  a  Nationally  Recognized 
Testing  Laboratory  is  hereby  renewed 
subject  to  the  conditions  Usted  below. 
This  recognition  is  limited  to  equipment 
or  materials  which,  under  29  CFR  part 
1910,  require  testing,  listing,  labeling, 
approval,  acceptance,  or  certification,  by 
a  Nationally  Recognized  Testing 
Laboratory.  This  recognition  is  limited 
to  the  use  of  the  following  test  standards 
for  the  testing  and  certification  of 
equipment  or  materials  included  within 
the  scope  of  these  standards. 

UL  has  stated  that  all  the  standards  in 
these  categories  are  used  to  test 
equipment  or  materials  which  may  be 
used  in  enviroimients  under  OSHA's 
jurisdiction.  These  standards  are  all 
considered  appropriate  test  standards 
under  29  CFR  1910.7(c): 

ANSI  Z21. lb— Household  Cooking  Gas 
Appliances 

ANSI  Z21.5.1— Gas  Clothes  Dryers— Type  1 

ANSI  Z2 1.5. 2— Gas  Clothes  Dryers- Type  2 

ANSI  Z2 1.1 0.1 — Gas  Water  Heaters- 
Automatic  Storage  Type  Water  Heaters 
with  Inputs  of  70,000  Btu  Per  Hour  or 
Less 

ANSI  Z21.10.2— Water  Heaters— Sidearm 
Type  Water  Heaters 

ANSI  Z2 1.1 0.3— Water  Heaters— Circulating 
Tank.  Instantaneous  and  Large 
Automatic  Storage  Typ>e  Water  Heaters 

ANSI  Z2 1.1 1.1— Gas-Fired  Room  Heaters- 
Vented  Room  Heaters 

ANSI  Z2 1.1 1.2— Gas-Fired  Room  Heaters— 
Unvented  Room  Heaters 

ANSI  Z21.12 — Listing  Requirements  for  Draft 
Hoods 

ANSI  Z21.13 — Gas-Fired  Low-Pressure  Steam 
and  Hot  Water  Heating  Boilers 

ANSI  Z21.14 — Approval  Requirements  for 
Industrial  Gas  Boilers 

ANSI  Z2 1.1 5— Manually  Operated  Gas 
Valves 

ANSI  Z21.16— Gas  Unit  Heaters 

ANiSI  Z21.17 — Domestic  Gas  Conversion 
Burners 

ANSI  Z21.18 — Gas  Appliance  Pressure 
Regulators 

ANSI  Z21. 19— Refrigerators  Using  Gas  Fuel 

ANSI  Z2 1.20— Automatic  Gas  Ignition 
Systems  and  Components 

ANSI  Z21.21— Automatic  Valves  for  Gas 
Appliances 


ANSI  Z21.22— Relief  Valves  and  Automatic 
Gas  ShutofT  Devices  for  Hot  Water 
Supply  System 
ANSI  Z21.23--<ias  Appliance  Thermostats 
ANSI  Z21.29 — Listing  Requirements  for 

Furnace  Temperature  Limit  Controls  and 

Fan  Controls 
ANSI  Z21.35 — Gas  Filters  on  Appliances 
ANSI  Z21.37 — Approval  Requirements  for 

Dual  Oven  Type  Combination  Gas 

Ranges 
ANSI  Z21.40.1— Gas-Fired  Absorption 

Summer  Air  Conditioning  Appliances 
ANSI  2121.41— Quick-Disconnect  Devices  for 

Use  with  Gas  Fuel 
ANSI  Z2 1.4 2— Gas-Fired  Illuminating 

Appliances 
ANSI  Z2 1.44— Gas-Fired  Gravity  and  Fan 

Type  Direct  Vent  Wall  Furnaces 
ANSI  Z21.45— Flexible  Connectors  of  Other 

Than  All-Metal  Construction  for  Gas 

Appliances 
ANSI  Z2 1.47— Gas-Fired  Gravity  and  Forced 

Air  Central  Furnaces 
ANSI  Z2 1.48— Gas-Fired  Gravity  and  Fan 

Type  Floor  Furnaces 
ANSI  Z2 1 .49— Gas-Fired  Gravity  and  Fan 

Type  Vented  Wall  Furnaces 
ANSI  Z21. 53— Gas-Fired  Heavy  Duty  Forced 

Air  Heaters 
ANSI  Z2 1.54— Gas  Hose  Connectors  for 

Portable  Outdoor  Gas-Fired  Appliances 
ANSI  Z21. 55— Gas-Fired  Sauna  Heaters 
ANSI  Z2 1.56— Gas-Fired  Pool  Heaters 
ANSI  Z2 1.58— Outdoor  Cooking  Gas 

Appliances 
ANSI  Z21.61— Gas-Fired  Toilets 
ANSI  Z21.64 — Direct  Vent  Central  Furnaces 
ANSI  Z2 1.66— Automatic  Vent  Damper 

Devices  for  Use  With  Gas-Fired 

Appliances 
ANSI  Z2 1.69— Connectors  for  Movable  Gas 

Appliances 
ANSI  Z21.74 — Portable  Refrigerators  for  Use 

With  HD-5  Propane  Gas 
ANSI  Z21.76— Gas-Fired  Unvented  Catalytic 

Room  Heaters  for  Use  With  Liquefied 

Petroleum  (LP)  Gases 
ANSI  Z83.3— Gas  Utilization  Equipment  in 

Large  Boilers 
ANSI  Z83.4— Direct  Gas-Fired  Make-Up  Air 

Heaters 
ANSI  Z83.6— Gas-Fired  Infrared  Heaters 
ANSI  Z83.8— Gas  Unit  Heaters 
ANSI  Z83. 9— -Gas-Fired  Duct  Furnaces 
ANSI  Z83.10 — Separated  Combustion  System 

Central  Furnaces 
ANSI  Z83.ll— Gas  Food  Service 

Equipment — Ranges  and  Unit  Broilers 
ANSI  Z83.12— Gas  Food  Service 

Equipment — Baking  and  Roasting  Ovens 
ANSI  Z83.13— Gas  Food  Service 

Equipment — Deep  Fat  Fryers 
ANSI  Z83.14— Gas  Food  Service 

Equipment — Counter  Appliances 
ANSI  Z83.15— Gas  Food  Service 

Equipment — Kettles,  Steam  Cookers,  and 

Steam  Generators 
ANSI  Z8 3. 16— Gas-Fired  Unvented 

Commercial  and  Industrial  Heaters 
ANSI  Z83.1 7— Direct  Gas  Fired  Door  Heaters 
ANSI  Z83.18— Direct  Gas  Fired  Industrial  Air 

Heaters 
ANSI/UL  1— Flexible  Metal  Conduit 
ANSI/UL  3 — Flexible  Nonmetallic  Tubing  for 

Electric  Wiring 
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ANSl/UL  4— Armored  Cable 

ANSI/UL  5 — Surface  Metal  Raceways  and 

Fittings 
UL  6— Rigid  Metal  Conduit 
ANSiyUL  8— Foam  Fire  Extinguishers 
ANSI/UL  9— Fire  Tests  of  Window 

Assemblies 
ANSI/UL  lOA— Tin-Clad  Fire  Doors 
ANSI/UL  lOB— Fire  Tests  of  Door  Assemblies 
UL  13 — Power-Limited  Circuit  Cables 
ANSI/UL  14B— Sliding  Hardware  for 

Standard.  Horizontally  Mounted  Tin- 
Clad  Fire  Doors 
ANSI/UL  14C— Swinging  Hardware  for 

Standard  Tin-Clad  Fire  Doors  Mounted 

Singly  or  In  Pairs 
ANSI/UL  17 — Vent  or  Chimney  Connector 

Dampers  for  Oil-Fired  Appliances 
ANSI/UL  20— General-Use  Snap  Switches 
ANSI/UL  21— LP-Gas  Hose 
ANSI/UL  22 — Amusement  and  Gaming 

Machines 
ANSI/UL  25 — Meters  for  Flammable  and 

Combustible  Liquids  and  LP-Gas 
ANSI/UL  30— Metal  Safety  Cans 
ANSI/UL  33 — Heat  Responsive  Links  for 

Fire-Protection  Service 
UL  38 — Manually  Actuated  Signalliog  Boxes 

for  Use  With  Fire  Protective  Signalling 

Systems 
ANSI/UL  44 — Rubber-Insulated  Wires  and 

Cables 
ANSI/UL  45— Portable  Electric  Tools 
ANSI/UL  48— Electric  Signs 
ANSI/UL  50— Enclosures  for  Electrical 

Equipment 
ANSI/UL  51— Power-Operated  Pumps  for 

Anhydrous  Anunonia  and  LP-Gas 
ANSI/UL  58— Steel  Underground  Tanks  for 

Flammable  and  Combustible  Liquids 
ANSl/LT.  62— Flexible  Cord  and  Fixture  Wire 
ANSI/UL  65— Electric  Wired  Cabinets 
ANSI/UL  67— Electric  Panelboards 
ANSI/UL  69— Electric  Fence  Controllers 
ANSI/UL  73— Electric-Motor-Operated 

Appliances  ^ 
ANSI/UL  79 — Power-Operated  Pumps  for 

Petroleum  Product  Dispensing  Systems 
ANSI/UL  80— Steel  Inside  Tanks  for  Oil 

Burner  Fuel 
ANSI/UL  82 — Electric  Gardening  Appliances 
ANSI/UL  83— Thermoplastic-Insulated  Wires 

and  Cables 
ANSI/UL  87 — Power-Operated  Dispensing 

Devices  for  Petroleum  Products 
ANSI/UL  92 — Fire  Extinguisher  and  Booster 

Hose 
ANSI/UL  94— Tests  for  Flammability  of 

Plastic  Materials  for  Parts  in  Devices  and 

Appliances 
ANSI/UL  96— Lightning  Protection 

CompKsnents 
UL  98 — Enclosed  and  Dead-Front  Switches 
UL  104 — Elevator  Door  Locking  Devices  and 

Contacts 
UL  109— Tube  Fittings  for  Flammable  and 

Combustible  Fluids,  Refrigeration 

Service,  and  Marine  Use 
ANSI/UL  122— Photographic  Equipment 
ANSI/UL  123— Oxy-Fuel  Gas  Torches 
UL  125 — Valves  for  Anhydrous  Ammonia 

and  LP-Gas  (Other  Than  Safety  Relief) 
ANSI/UL  130— Electric  Heating  Pads 
UL  132 — Safety  Relief  Valves  for  Anhydrous 

Ammonia  and  LP-Gas 
UL  141— (Garment  Finishing  Appliances 


ANSI/UL  142— Steel  Aboveground  Tanks  for 

Flammable  and  Combustible  Liquids 
ANSI/UL  144— Pressure  Regulating  Valves 

for  LP-Gas 
ANSI/UL  147— LP-  and  MPS-Gas  Torches 
UL  147A — NonrefiUable  (Disposable)  Type 

Fuel  Gas  Cylinder  Assemblies 
UL  147B — NonrefiUable  (Disposable)  Typ)e 

Metal  Container  Assemblies  for  Butane 
ANSI/UL  150— Antenna  Rotators 
ANSI/UL  153— Portable  Electric  Lamps 
ANSI/UL  154— Carbon  Dioxide  Fire 

Extinguishers 
UL  155— Tests  for  Fire  Resistance  of  Vault 

and  File  Room  Doors 
UL  162 — Foam  Equipment  and  Liquid 

Concentrates 
ANSI/UL  174— Household  Electric  Storage- 
Tank  Water  Heaters 
ANSI/UL  180— Liquid-Level  Indicating 

Gauges  and  Tank-Filling- Signals  for 

Petroleum  Products 
UL  181 — Factory-Made  Air  Ducts  and  Air 

Connectors 
ANSI/UL  183 — Manufactures  Wiring  Systems 
ANSI/UL  187— X-Ray  Equipment 
ANSI/UL  193— Alarm  Valves  for  Fire- 
Protection  Service 
UL  194 — Gasketed  Joints  for  Ductile-Iron 

Pipe  and  Fittings  for  Fire  Protection 

Service 
ANSI/UL  197 — Commercial  Electric  Cooking 

Appliances 
ANSI/UL  198B— Class  H  Fuses 
ANSI/UL  198C— High-Interrupting-Capacity 

Fuses,  Current  Limiting  Type 
ANSI/UL  198D— High-Interrupting-Capacity 

Class  K  Fuses 
ANSI/UL  198E— Class  R  Fuses 
ANSI/UL  198F— Plug  Fuses 
ANSI/UL  198G— Fuse  for  Supplementary 

Overcurrent  Protection 
ANSI/UL  198H— Class  T  Fuses 
ANSI/UL  198L— DC  Fuses  for  Industrial  Use 
ANSI/UL  199— Automatic  Sprinklers  for 

Fire-Protection  Service 
ANSI/UL  203 — Pipe  Hanger  Equipment  for 

Fire-Protection  Service 
ANSI/UL  207— Nonelectrical  Refrigerant 

Containing  Components  and  Accessories 
ANSI/UL  209— Cellular  Metal  Floor 

Electrical  Raceways  emd  Fittings 
UL  213— Rubber  Gasketed  Fittings  for  Fire- 
Protection  Service 
ANSI/UL  217— Single  and  Multiple  Station 

Smoke  Detectors 
ANSI/UL  224— Extruded  Insulating  Tubing 
UL  228 — Door  Closers-Holders,  and  Integral 

Smoke  Detectors 
ANSI/UL  244A— Solid-state  Controls  for 

Appliances 
ANSI/UL  250 — Household  Refrigerators  and 

Freezers 
ANSI/UL  252 — Compressed  Gas  Regulators 
UL  260 — Dry  Pipe  and  Deluge  Valves  for 

Fire-Protection  Service 
UL  262 — Gate  Valves  for  Fire-Protection 

Service 
ANSI/UL  268— Smoke  Detectors  for  Fire 

Protective  Signalling  Systems 
ANSI/UL  268A— Smoke  Detectors  for  Duct 

Application 
ANSI/UL  291— Automated  Teller  Systems 
ANSI/UL  294— Access  Control  System  Units 
ANSI/UL  296— Oil  Burners 


UL  296A— Waste  Oil-Burning  Air-Heating 

Appliances 
UL  297 — Portable  Medium-Pressure 

Acetylene  Generators 
ANSI/UL  298— Portable  Electric  Hand  Lamps 
ANSI/UL  299— Dry  Chemical  Fire 

Extinguishers 
ANSI/UL  303— Refrigeration  and  Air- 

Conditioning  Condensing  and 

Compressor  Units 
UL  305 — Panic  Hardware 
ANSI/UL  310— Electrical  Quick-Connect 

Terminals 
ANSI/UL  312— Check  Valves  for  Fire- 
Protection  Service 
ANSI/UL  325— Door.  Drapery,  Gate,  Louver. 

and  Window  Operators  and  Systems 
UL  330 — Gasoline  Hose 
ANSI/UL  331— Strainers  for  Flammable 

Fluids  and  Anhydrous  Ammonia 
ANSI/UL  343— Pumps  of  Oil-Burning 

Appliances 
ANSI/UL  346— Waterflow  Indicators  for  Fire 

Protective  Signaling  Systems 
ANSI/UL  347— High-Voltage  Industrial 

Control  Equipment 
ANSI/UL  351— Electrical  Rosettes 
ANSI/UL  353— Limit  Controls 
ANSI/UL  355— Electric  Cord  Reels 
ANSI/UL  360— Liquid  Tight  Flexible  Steel 

Conduit 
ANSI/UL  363— Knife  Switches 
ANSI/UL  365— Police  Station  Connected 

Burglar  Alarm  Units  and  Systems 
ANSI/UL  372— Primary  Safety  Controls  for 

Gas-  and  Oil-Fired  Appliances 
UL  378 — Draft  Equipment 
/^SI/UL  385— Play  Pipes  for  Water  Supply 

Testing  in  Fire  Protection  Service 
ANSI/UL  393 — Indicating  Pressure  Gauges 

for  Fire  Protection  Service 
/^SI/UL  399— Drinking- Water  Coolers 
UL  404 — Gauges.  Indicating  Pressure,  for 

Compressed  Gas  Service 
UL  407 — Manifolds  for  Compressed  Gases 
UL  408 — Stationary  Medium  Pressure 

Acetylene  Generators 
UL  409 — Stationary  Low-Pressure  Acetylene 

Generators 
ANSI/UL  412— Refrigeration  Unit  Coolers 
ANSI/UL  414 — Electrical  Meter  Sockets 
UL  416 — Refrigerated  Medical  Equipment 
ANSI/UL  427— Refrigerating  Units 
ANSI/UL  429— Electrically  Operated  Valves 
ANSI/UL  430— Electric  Waste  Disposers 
ANSI/UL  443— Steel  Auxiliary  Tanks  for  Oil- 
Burner  Fuel 
UL  444 — Communications  Cables 
ANSI/UL  448— Pumps  for  Fire  Protection 

Service 
ANSI/UL  452— Antenna  Discharge  Units 
ANSI/UL  464 — Audible  Signal  Appliances 
ANSI/UL  465— Central  Cooling  Air 

Conditioners 
ANSI/UL  466-^lectric  Scales 
ANSI/UL  467— Electrical  Grounding  and 

Bonding  Equipment 
ANSI/UL  469 — Musical  Instruments  and 

Accessories 
ANSI/UL  471 — Commercial  Refrigerators  and 

Freezers 
ANSI/UL  474— Dehumidifiers 
ANSI/UL  482— Portable  Sun/Heat  Lamps 
ANSI/UL  484 — Room  Air  Conditioners 


ANSI/UL  486A— Wire  Connectors  and 
Soldering  Lugs  for  Use  With  Copper 
Conductors 
/W^SI/UL  486B — Wire  Connectors  for  Use 

With  Aluminum  Conductors 
ANSI/UL  486C— Splicing  Wire  Connectors 
/^SI/UL  486I>— Insulated  Wire  Connectors 
for  Use  With  Underground  Conductors 
ANSI/UL  486E— Equipment  Wiring 

Terminals  for  Use  With  Aluminum  and/ 
or  Copper  Conductors 
ANSI/UL  489— Molded-Case  Circuit  Breakers 

and  Circuit-Breaker  Enclosures 
ANSI/UL  493— Thermoplastic-Insulated 
Underground  Feeder  and  Branch-Circuit 
Cables 
ANSI/UL  495— Power-Operated  Dispensing 

Devices  for  LP-Gas 
ANSI/UL  496-^dison-Base  Lampholders 
/VNSI/UL  497— Protectors  for 
Communication  Circuits 
UL  497A — Secondary  Protectors  for 

Communication  Circuits 
ANSI/UL  497B— Protectors  for  Data 

Communication  and  Fire  Alarm  Circuits 
ANSI/UL  498— Attachment  Plugs  and 

Receptacles 
ANSI/UL  499— Electric  Heating  Appliances 
ANSI/UL  506 — Specialty  Transformers 
ANSI/UL  507— Electric  Fans 
ANSI/UL  508 — Electric  Industrial  Control 

Equipment 
ANSI/UL  510— Insulating  Tape 
ANSI/UL  511— Porcelain  Electrical  Cleats, 

Knobs,  and  Tubes 
ANSI/UL  512— Fuseholders 
ANSI/UL  514A— Metallic  Outlet  Boxes, 

Electrical 
ANSI/UL  514B— Fittings  for  Conduit  and 

Outlet  Boxes 
/VNSI/UL  514C— Nonmetallic  Outlet  Boxes. 

Flush-Device  Boxes  and  Covers 
ANSI/UL  519 — Impedance-Protected  Motors 
ANSI/UL  521— Heat  Detectors  ior  Fire  . 

Protective  Signaling  Systems 
ANSI/UL  525— Flame  Arresters  for  Use  on 
Vents  of  Storage  Tanks  for  Petroleum  Oil 
-and  Gasoline 
ANSI/UL  539— Single  and  Multiple  Station 

Heat  Detectors 
ANSI/UL  541— Refrigerated  Vending 

Machines 
ANSI/UL  542— Lampholders,  Starters,  and 
Starter  Holders  for  Fluorescent  Lamps 
ANSI/UL  543— Impregnated-Fiber  Electrical 

Conduit 
UL  544 — Electric  Medical  and  Dental 

Equipment 
ANSI/UL  547— Thermal  Protectors  for 

Electric  Motors 
ANSI/UL  551— Transformer-Type  Arc- 
Welding  Machines 
ANSI/UL  555— Fire  Dampers 
UL  555S — Leakage  Rated  Dampers  for  Use  in 

Smoke  Control  Systems 
ANSI/UL  558— Industrial  Trucks,  Internal 

Combustion  Engine-Powered 
ANSI/UL  559— Heat  Pumps 
ANSI/UL  560— Electric  Home-Laundry 

Equipment 
ANSI/UL  561— Floor  Finishing  Machines 
ANSI/UL  563-^ce  Makers 
UL  565 — Liquid  Level  Gauges  and  Indicators 
for  Anhydrous  Ammonia  and  LP-Gas 


/VNSI/UL  567-^ipe  Connectors  for 

Flammable  and  Combustible  Liquids  and 
LP-Gas 
ANSI/UL  569— Pigtails  and  Flexible  Hoses 
yVNSI/UL  574— Electric  Oil  Heater 
ANSI/UL  603— Power  Supplies  for  Use  With 

Burglar-Alarm  Systems 
ANSI/UL  609— Local  Burglar-Alarm  Units 

and  Systems 
ANSI/UL  611— Central -Station  Burglar- 
Alarm  Systems 
ANSI/UL  621— Ice  Cream  Makers 
ANSI/UL  626—2-1/2  Gallon  Stored  Pressure 

Water  Type  Fire  Extinguishers 
/VNSI/UL  632— Electrically  Actuated 

Transmitters 
/VNSI/UL  634 — Connectors  and  Switches  for 

Use  With  Burglar-Alarm  Systems 
ANSI/UL  636— Holdup  Alarm  Units  and 

Systems 
ANSI/UL  639— Intrusion-Detection  Units 
ANSI/UL  644— Container  Assemblies  for  LP- 
Gas 
ANSI/UL  651— Schedule  40  and  80  Rigid 

PVC  Conduit 
ANSI/UL  651A— Type  EB  and  A  Rigid  PVC 

Conduit  and  HDPE  Conduit 
UL  664 — Commercial  (Class  IV)  Electric  Dry- 

Cleaning  Machines 
ANSI/UL  674— Electric  Motors  and 
Generators  for  Use  in  Hazardous 
(Classified)  Locations 
ANSI/UL  676— Underwater  Lighting  Fixtures 
ANSI/UL  680— Emergency  Vault  Ventilators 

and  Vault  Ventilating  Parts 
ANSI/UL  681— Installation  and  Classification 
of  Mercantile  and  Bank  Burglar-Alarm 
Systems 
ANSI/UL  696-^lectric  Toys 
ANSI/UL  697— Toy  Transformers 
ANSI/UL  698— Industrial  Control  Equipment 
for  Use  in  Hazardous  (Classified) 
Locations 
ANSI/UL  705— Power  Ventilators 
UL  710 — Grease  Extractors  for  Exhaust  Ducts 
/VNSI/UL  711— Rating  and  Fire  Testing  of 

Fire  Extinguishers 
ANSL'UL  719— Nonmetallic  Sheathed  Cables 
/VNSI/UL  726— Oil-Fired  Boiler  Assemblies 
ANSI/UL  727— Oil-Fired  Central  Furnaces 
/VNSI/UL  729— Oil-Fired  Floor  Furnaces 
/^SI/UL  730— Oil-Fired  Wall  Furnaces 
ANSI/UL  731— Oil-Fired  Unit  Heaters 
ANSI/UL  732— Oil-Fired  Water  Heaters 
UL  733— Oil-Fired  Air  Heaters  and  Direct- 
Fired  Heaters 
ANSI/UL  746A— Polymeric  Materials — Short 

Term  Property  Evaluations 
ANSI/UL  746B— Polymeric  Materials— Long 

Term  Property  Evaluations 
ANSI/UL  746C— Polymeric  Materials— Use 

in  Electrical  Equipment  Evaluations 
/VNSI/UL  746E — Polymeric  Materials- 
Industrial  Laminates,  Filament  Wound 
Tubing,  Vulcanized  Fibre,  and  Materials 
Used  in  Printed  Wiring  Boards 
ANSI/UL  749— Household  Dishwashers 
ANSI/UL  751— Vending  Machines 
ANSI/UL  753— Alarm  Accessories  for 

Automatic  Water-Supply  Control  Valves 
for  Fire-Protection  Service 
ANSI/UL  756— Coin  and  Currency  Changers 

and  Actuators 
UL  763 — Motor-Operated  Commercial  Food 
Preparing  Machines 


ANSI/UL  773— Plug-In  Locking-Type 
Photocontrols  for  Use  With  Area 
Lighting 
/VNSI/UL  773A^<onindustrial  Photoelectric 

Switches  for  Lighting  Control 
UL  775 — Graphic  Arts  Equipment 
ANSI/UL  778 — Motor-Operated  Water  Pumps 
/VNSI/UL  781— Portable  Electric  Lighting 
Units  for  Use  in  Hazardous  (Classified) 
Locations 
■ANSI/UL  783— Electric  Flashlights  and 

Lanterns  for  Use  in  Hazardous  Locations, 
Class  I,  Group  C  and  D 
UL  795 — Commercial-Industrial  Gas-Heating 

Equipment 
ANSI/UL  796— Printed-Wiring  Boards 
ANSI/UL  797— Electrical  Metallic  Tubing 
UL  810 — Capacitors 
ANSI/UL  813— Commercial  Audio 

Equipment 
ANSI/UL  814— Gas-Tube-Sign  and  Ignition 

Cable 
/VNSI/UL  817— Cord  Sets  and  Power-Supply 

Cords 
ANSI/UL  823 — Electric  Heaters  for  Use  in 

Hazardous  (Classified)  Locations 
ANSI/UL  826— Household  Electric  Clocks 
/VNSI/UL  827— Central  Stations  for 

Watchman,  Fire-Alarm,  and  Supervisory 
Services 
/VNSI/UL  834 — Heating,  Water  Supply,  and 

Power  Boilers — Electric 
UL  842 — Valves  for  Flammable  Fluids 
ANSI/UL  844 — Electric  Lighting  Fixtures  for 
Use  in  Hazardous  (Classified)  Locations 
ANSI/UL  845— Electric  Motor  Control 

Centers 
/VNSI/UL  854 — Service  Entrance  Cable 
ANSI/UL  857— Electric  Busways  and 

Associated  Fittings 
/VNSI/UL  858— Household  Electric  Ranges 
UL  858A — Safety-Related  Solid-State 

Controls  for  Electric  Ranges 
/VNSI/UL  859— Personal  Grooming 

Appliance 
UL  860 — Pipe  Unions  for  Flammable  and 
Combustible  Fluids  and  Fire  Protection 
Service 
ANSI/UL  863— Electric  Time-Indicating  and 

-Recording  Appliances 
ANSI/UL  864 — Control  Units  for  Fire- 
Protective  Signaling  Systems 
ANSI/UL  867— Electrostatic  Air  Cleaners 
ANSI/UL  869— Electrical  Service  Equipment 
/VNSI/UL  869A— Reference  Standard  for 

Service  Equipment 
ANSI/UL  870 — Wireways,  Auxiliary  Gutters, 

and  Associated  Fittings 
ANSI/UL  873— Electrical  Temperature- 
Indicating  and  -Regulating  Equipment 
/VNSI/UL  875-^lectric  Dry  Bath  Heaters 
ANSI/UL  877— Circuit  Breakers  and  Circuit- 
Breaker  Enclosure  for  Use  in  Hazardous 
(Classified)  Locations 
ANSI/UL  879— Electrode  RecepUcles  for 

Gas-Tube  Signs 
ANSI/UL  883— Fan-Coil  Units  and  Room-Fan 

Heater  Units 
ANSI/UL  884— Underfloor  Electrical 

Raceways  and  Fittings 
/VNSI/UL  886 — Electrical  Outlet  Boxes  and 
Fittings  for  Use  in  Hazardous  (Classified) 
Locations 
ANSI/UL  887— Delayed-Action  Timelocks 
/VNSI/UL  891— Dead-Front  Electrical 
Switchboards 


\ 
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ANSIAJL  894 — Switches  for  Use  in 

Hazardous  (Classified)  Locations 
ANSIAJL  900— Test  Performance  of  Air-Filter 

Units 
ANSI/UL  910— Test  Method  for  Fire  and 

Smoke  Characteristics  of  Electrical  and 

Optical-Fiber  Cables 
ANSIAJL  913 — Intrinsically  Safe  Apparatus 

and  Associated  Apparatus  for  Use  in 

Class  I.  n,  and  III,  Division  I.  Hazardous  . 

(Classified)  Locations 
ANSI/UL  916 — Energy  Management 

Equipment 
ANSIAJL  917— Clock-Operated  Switches 
ANSI/UL  921— Commercial  Electric 

Dishwashers 
ANSI/UL  923— Microwave  Cooking 

Appliances 
ANSI/UL  924 — Emergency  Lighting  and 

Power  Equipment 
ANSI/UL  935— Fluorescent-Lamp  Ballasts 
ANSI/UL  943— Ground-Fault  Circuit 

Interrupters 
ANSI/UL  961— Hobby  and  Sports  Equipment 
ANSI/UL  964— Electrically  Heating  Bedding 
ANSI/UL  969— Marking  and  Labeling 

Systems 
/y^JSI/UL  977— Fused  Power-Circuit  Devices 
yVNSI/UL  982— Motor-Operated  Food 

Prep>aring  Machines 
ANSI/UL  983 — Surveillance  Cameras 
ANSI/UL  984 — Hermetic  Refrigerant  Motor- 
Compressors 
ANSI/UL  987— Stationary  and  Fixed  Electric 

Tools 
UL  991— Tests  for  Safety-Related  Controls 

Employing  Solid-State  Devices 
ANSI/UL  998— Humidifiers 
ANSI/UL  1002— Electrically  Operated  Valve 

for  Use  in  Hazardous  (Classified) 

Locations 
ANSI/UL  1004 — Electric  Motors 
ANSI/UL  1005— Electric  Flatirons 
ANSI/UL  1008— Automatic  Transfer 

Switches 
ANSI/UL  1010— Receptacle-Plug 

Combinations  for  Use  in  Hazardous 

(Classified)  Locations 
ANSI/UL  1012— Power  Supplies 
ANSI/UL  1017— Electric  Vacuum  Cleaning 

Machines  and  Blower  Geaners 
ANSIAJL  1018— Electric  Aquarium 

Equipment 
ANSI/UL  1020— Thermal  Cutoffs  for  Use  in 

Electrical  Appliances  and  Components 
UL  1022 — Line  Isolated  Monitors 
ANSI/UL  1025— Electric  Air  Heaters 
ANSI/UL  1026— Electric  Household  Cooking 

and  Food-Serving  Appliances 
ANSI/UL  1028— Electric  Hair-Clipping  and 

-Shaving  Appliances 
ANSI/UL  1029— High-Intensity  Discharge 

Lamp  Ballasts 
ANSI/UL  1030— Sheathed  Heater  Elements 
ANSI/UL  1034— Burglary  Resistant  Electric 

Locking  Mechanisms 
ANSI/UL  1037— Antitheft  Alarms  and 

Devices 
ANSI/UL  1042— Electric  Baseboard  Heating 

Equipment 
UL  1047 — Isolated  Power  Systems 

Equipment 
yVNSI/UL  1053— Ground-Fault  Sensing  and 

Relaying  Equipment 
ANSI/UL  1054— Special-Use  Switches 


ANSI/UL  1058— Halogenated  Agent 

Extinguishing  System  Units 
UL  1059— Terminal  Blocks 
ANSI/UL  1062— Unit  Substations 
ANSI/UL  1063 — Machine-Tool  Wires  and 

Cables 
UL  1066 — Low- Voltage  AC  and  DC  power 

Circuit  Breakers  Used  in  Enclosures 
ANSI/UL  1069— Hospital  Signaling  and 

Nurse  Call  Equipment 
/VNSI/UL  1072— Medium  Voltage  Power 

Cables 
ANSI/UL  1076— Proprietary  Burglar- Alarm 

Units  and  Systems 
ANSI/UL  1077 — Supplementary  Protectors 

for  Use  in  Electrical  Equipment 
ANSI/UL  1081— Electric  Swimming  Pool 

Pumps,  Filters  and  Chlorinators 
ANSI/UL  1082— Household  Electric  Coffee 

Makers  and  Brewing-Type  Appliances 
ANSI/UL  1083— Household  Electric  Skillets 

and  Frying-Type  Appliances 
ANSI/UL  1086— Household  Trash 

Compactors 
ANSI/UL  1087— Molded-Case  Swritches 
ANSI/UL  1088— Temporary  Lighting  Strings 
ANSI/UL  1090— Electric  Snow  Movers    • 
ANSI/UL  1091— Butterfly  Valves  for  Fire 

Protection  Service 
ANSI/UL  1093— Halogenated  Agent  Fire 

Extinguishers 
ANSI/UL  109&— Electric  Central  Air-Heating 

Equipment 
ANSI/UL  1097— Double  Insulation  Systems 

for  Use  in  Electrical  Equipment 
ANSI/UL  1203— Explosion-Proof  and  Dust- 
Ignition-Proof  Electrical  Equipment  for 

Use  in  Hazardous  (Classified)  Locations 
UL  1206 — Electric  Commercial  Clothes- 
Washing  Equipment 
ANSI/UL  1207 — Sewage  Pumps  for  Use  in 

Hazardous  (Classified)  Locations 
ANSI/UL  1230— Amateur  Movie  Lights 
UL  1236— Electric  Battery  Chargers 
ANSI/UL  1238 — Control  Equipment  for  Use 

With  Flammable  Liquid  Dis[>ensing 

Devices 
UL  1240 — Electric  Commercial  Clothes- 
Drying  Equipment 
ANSI/UL  1241— Junction  Boxes  for 

Swimming  Pool  Lighting  Fixtures 
ANSI/UL  1242— Intermediate  Metal  Conduit 
UL  1244 — Electrical  and  Electronic 

Measuring  and  Testing  Equipment 
UL  1254 — Pre-Engineered  Dry  Chemical 

Extinguishing  System  Units 
ANSI/UL  1261— Electric  Water  Heaters  for 

Pools  and  Tubs 
ANSI/UL  1262— Laboratory  Equipment 
UL  1270 — Radio  Receivers,  Audio  Systems, 

and  Accessories 
ANSI/UL  1277— Electrical  Power  and  Control 

Tray  Cables  With  Optional  Optical-Fiber 

Members 
UL  1278— Movable  and  Wall-  or  Ceiling- 
Hung  Electric  Room  Heaters 
ANSI/UL  1283 — Electromagnetic-Interference 

Filter 
ANSI/UL  1286— Office  Furnishings 
ANSI/UL  1310— Direct  Plug-In  Transformer 

Units 
ANSI/UL  1313 — Nonmetallic  Safety  Cans  for 

Petroleum  Products 
ANSI/UL  1314 — Special-Purpose  Containers 


ANSI/UL  1316— Glass-Fiber-Reinforced 

Plastic  Underground  Storage  Tanks  for 

Petroleum  Products 
ANSI/UL  1322— Fabricated  Scaffold  Planks- 

and  Stages 
UL  1323— Scaffold  Hoists 
ANSI/UL  1332— Organic  Coatings  for  Steel 

Enclosures  for  Outdoor  Use  Electrical 

Equipment 
ANSI/UL  1409— Low- Voltage  Video  Products 

Without  Cathode-  Ray-Tube  Displays 
ANSI/UL  1410— Television  Receivers  and 

High- Voltage  Video  Products 
ANSI/UL  1411— Transformers  and  Motor 

Transformers  for  Use  in  Audio-,  Radio- 

,  and  Television-Type  Appliances 
ANSI/UL  1412— Fusing  Resistors  and 

Temperatxire-Limited  Resistors  for 

Radio-,  and  Television-Type  Appliances 
ANSI/UL  1413— High- Voltage  Components 

for  Television-Type  Appliances 
ANSI/UL  1414 — Across-the-Line,  Antenna- 
Coupling,  and  Line-  by-Pass  Capacitors 

for  Radio-  and  Television-Type 

Appliances 
ANSI/UL  1416— Overoirrent  and 

Overtemfjerature  Protectors  for  Radio- 

and  Television-Type  Appliances 
ANSI/UL  1417 — Special  Fuses  for  Radio-  and 

Television-Typ>e  Appliances 
ANSI/UL  1418— Implosion-Protected 

Cathode-Ray  Tubes  for  Television-Type 

Appliances 
UL  1424 — Cables  for  Power-Limited  Fire- 
Protective-Signaling  Circuits 
ANSI/UL  1429— Pullout  Switches 
/^SI/UL  1433— Control  Centers  for 

Changing  Message  Type  Electric  Signs 
ANSI/UL  1436— Outlet  Circuit  Testers  and 

Similar  Indicating  Devices 
UL  1437 — Electrical  Analog  Instruments, 

Panelboard  Types 
ANSI/UL  1438— Household  Electric  Drip- 
Type  Coffee  Makers 
ANSI/UL  1441— Coated  Electrical  Sleeving 
ANSI/UL  1445— Electric  Water  Bed  Heaters 
ANSI/UL  1446— Systems  of  Insulating 

Materials — General 
ANSI/UL  1447— Electric  Lawn  Mowers 
ANSI/UL  1448— Electric  Hedge  Trimmers 
UL  1449— Transient  Voltage  Surge 

Suppressors 
ANSI/UL  1450— Motor-Operated  Air 

Compressors,  Vacuum  Pumps  and 

Painting  Equipment 
ANSI/UL  1453— Electric  Booster  and 

Commercial  Storage  Tank  Water  Heaters 
UL  1459 — Telephone  Equipment 
ANSI/UL  1474 — Adjustable  Drop  Nipples  for 

Sprinkler  Systems 
ANSI/UL  1480— Speakers  for  Fire  Protective 

Signaling  Systems 
ANSI/UL  1481— Power  Supplies  for  Fire 

Protective  Signaling  Systems 
ANSI/UL  1484 — Residential  Gas  Detectors 
UL  1486 — Quick  Opening  Devices  for  Dry 

Pipe  Valves  for  Fire-Protection  Service 
UL  1492 — Audio  and  Video  Equipment 
ANSI/UL  1555— Electric  Coin-Operated 

Clothes-Washing  Equipment 
ANSI/UL  1556— Electric  Coin-Operated 

Clothes-Drying  Equipment 
ANSI/UL  1557— Electrically  Isolated 

Semiconductor  Devices 
UL  1558— Metal-Enclosed  Low-Voltage 
Power  Circuit  Breaker  Switchgear 


/yviSI/UL  1559— Insect-Control  Equipment, 

Electrocution  Type 
ANSI/UL  1561— Large  General  Purpose 

Transformers 
UL  1562— Transformers,  Distribution,  Dry 

Type — Over  600  Volts 
/VNSI/UL  1563— Electric  Hot  Tubs.  Spas,  and 

Associated  Equipment 
ANSI/UL  1564— Industrial  Battery  Chargers 
ANSI/UL  1565— Wire  Positioning  Devices 
UL  1567 — Receptacles  and  Switches 

Intended  for  Use  With  Aluminum  Wire 
ANSI/UL  1569— Metal-Clad  Cables 
ANSI/UL  1570— Fluorescent  Lighting 

Fixtures 
ANSI/UL  1571— Incandescent  Lighting 

Fixtures 
ANSI/UL  1572— High  Intensity  Discharge 

Lighting  Fixtures 
ANSI/UL  1573— Stage  and  Studio  Lighting 

Units 
ANSI/UL  1574— Track  Lighting  Systems 
ANSI/UL  1577— Optical  Isolators 
ANSI/UL  1585— Class  2  and  Class  3 

Transformers 
UL  1594 — Sewing  and  Cutting  Machines 
UL  1604 — ^Electrical  Equipment  for  Use  in 
Class  I  and  II,  Division  2  and  Class  III 
Hazardous  (Classified)  Locations 
ANSI/UL  1610— Central-Station  Burglar- 
Alarm  Units 
ANSI/UL  1624 — Light  Industrial  and  Fixed 

Electric  Tools 
ANSI/UL  1635— Digital  Burglar  Alarm 

Communicator  System  Units 
ANSI/UL  1638— Visual  Signaling  Appliances 
ANSI/UL  1647— Motor-Operated  Massage 

and  Exercise  Machines 
UL  1660 — Liquid-Tight  Flexible  Nonmetallic 

Conduit 
/^SI/UL  1662— Electric  Chain  Saws 
ANSI/UL  1664 — Immersion-Detection 

Circuit-Interrupters 
ANSI/UL  1666 — Standard  Test  for  Flame 
Propagation  Height  of  Electrical  and 
Optical-Fiber  Cables  Installed  Vertically 
in  Shafts 
UL  1673 — Electric  Space  Heating  Cables 
UL  1676 — Discharge  Path  Resistors 
ANSI/UL  1703— Flat  Plate  Photo  Voltaic 

Modules  and  Panels 
/^NSI/UL  1711— Amplifiers  for  Fire 

Protective  Signaling  Systems 
/VNSI/UL  1726— Automatic  Drain  Valves  for 

Standpipe  Systems 
/VNSI/UL  1727— Commercial  Electric 

Personal  Grooming  Appliances 
UL  1738 — Venting  Systems  for  Gas-Buming 

Appliances,  Categories  II,  III,  and  IV 
/^NSI/UL  1739-^ilot-Operated  Pressure- 
Control  Valves  for  Fire-Protection 
Service 
UL  1767 — Early-Suppression  Fast-Response 

Sprinklers 
/VNSI/UL  1769— Cylinder  Valves 
ANSI/UL  1773— Termination  Boxes 
UL  1776 — High-Pressure  Cleaning  Machines 
UL  1778 — Uninterruptible  Power  Supply 

Equipment 
ANSI/UL  1786-^»Jightlights 
UL  1795 — Hydromassage  Bathtubs 
UL  1812 — Ducted  Heat  Recovery  Ventilators 
UL  1815 — Nonducted  Heat  Recovery 

Ventilators 
UL  1863— Communication  Qrcuit 
Accessories 


ANSI/UL  1876— Isolating  Signal  and 

Feedback  Transformers  for  Use  in 

Electronic  Equipment 
UL  1917— Solid-State  Fan  Speed  Controls 
UL  1950 — Information  Technology 

Equipment  Including  Electrical  Business 

Equipment 
UL  1995 — Heating  and  Cooling  Equipment 
UL  2006 — Halon  1211  Recovery/Recharge 

Equipment 
UL  2097— Reference  Standard  for  Double 

Insulation  Systems  for  Use  in  Electronic 

Equipment 

Underwriters  Laboratories,  Inc.  must 
also  abide  by  the  following  conditions 
of  its  recognition,  in  addition  to  those 
aheady  required  by  29  CFR  1910.7: 

The  Occupational  Safety  and  Health 
Administration  shall  be  allowed  access 
to  UL's  faciUties  and  records  for 
purposes  of  ascertaining  continuing 
compliance  with  the  terms  of  its 
recognition  and  to  investigate  as  OSHA 
deems  necessary; 

If  UL  has  reason  to  doubt  the  efficacy 
of  any  test  standard  it  is  using  under 
this  program,  it  shall  promptly  inform 
the  organization  that  developed  the  test 
standard  of  this  fact  and  provide  that 
organization  with  appropriate  relevant 
information  upon  which  its  concerns 
are  based; 

UL  shall  not  engage  in  or  permit 
others  to  engage  in  any 
misrepresentation  of  the  scope  or 
conditions  of  its  recognition.  As  part  of 
this  condition,  UL  agrees  that  it  will 
allow  no  representation  that  it  is  either 
a  recognized  or  accredited  Nationally 
Recognized  Testing  Laboratory  (NRTL) 
without  clearly  indicating  the  specific 
equipment  or  material  to  which  this 
recognition  is  tied,  or  that  its 
recognition  is  limited  to  certain 
products; 

UL  shall  inform  OSHA  as  soon  as 
possible,  in  writing,  of  any  change  of 
ownership,  facilities,  or  key  personnel, 
including  details; 

UL  will  continue  to  meet  the 
requirements  for  recognition  in  all  areas 
where  it  has  been  recognized;  and 

UL  will  always  cooperate  with  OSHA 
to  assure  with  the  letter  as  well  as  the 
spirit  of  its  recognition  and  29  CFR 
1910.7. 

Effective  Date:  This  recognition  will 
become  effective  on  Jime  29, 1995,  and 
will  be  valid  for  a  period  of  five  years 
from  that  date,  until  Jime  29,  2000, 
unless  terminated  prior  to  that  date,  in 
accordance  with  29  CFR  1910.7. 

Signed  at  Washington,  DC,  this  26th  day  of 
June,  1995. 
)oseph  A.  Dear, 
Assistant  Secretary. 

|FR  Doc.  9S-16062  Filed  6-28-95;  8:45  am] 
BILUNQ  CODE  4510-26-P 


Pension  and  Welfare  Benefits 
Administration 

[Application  No.  D-09582,  et  al.] 

Proposed  Exemptions;  Retirement 
Plan  for  Employees  of  United  Jewish 
Appeal-Federation  of  Jewish 
Philanthropies  of  New  York  and 
Affiliated  Agencies  and  Institutions 
(the  Plan) 

agency:  Pension  and  Welfare  Benefits 

Administration,  Labor. 

ACTION:  Notice  of  proposed  exemptions. 

summary:  This  document  contains 
notices  of  pendency  before  the 
Department  of  Labor  (the  Department)  of 
proposed  exemptions  from  certain  of  the 
prohibited  transaction  restriction  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (the  Act)  and/or  the  Internal 
Revenue  Code  of  1986  (the  Code). 

Written  Comments  and  Hearing 
Requests 

Unless  otherwise  stated  in  the  Notice 
of  Proposed  Exemption,  all  interested 
persons  are  invited  to  submit  ■written 
comments,  and  with  respect  to 
exemptions  involving  the  fiduciary 
prohibitions  of  section  406(b)  of  the  Act. 
requests  for  hearing  within  45  days  from 
the  date  of  publication  of  this  Federal 
Register  Notice.  Comments  and  request 
for  a  hearing  should  state:  (1)  The  name, 
address,  and  telephone  nxunber  of  the 
person  making  the  comment  or  request, 
and  (2)  the  nature  of  the  person's 
interest  in  the  exemption  and  the 
manner  in  which  the  person  would  be 
adversely  affected  by  the  exemption.  A 
request  for  a  hearing  must  also  state  the 
issues  to  be  addressed  and  include  a 
general  description  of  the  evidence  to  be 
presented  at  the  hearing.  A  request  for 
a  hearing  must  also  state  the  issues  to 
be  addressed  and  include  a  general 
description  of  the  evidence  to  be 
presented  at  the  hearing. 
ADDRESSES:  All  vmtten  comments  and 
requests  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Pension 
and  Welfare  Benefits  Administration, 
Office  of  Exemption  Determinations. 
Room  N-5649,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  N.W., 
Washington,  D.C.  20210.  Attention: 
Apphcation  No.  stated  in  each  Notice  of 
Proposed  Exemption.  The  appUcations 
for  exemption  and  the  comments 
received  will  be  available  for  pubhc 
inspection  in  the  PubUc  Documents 
Room  of  Pension  and  Welfare  Benefits 
Administration,  U.S.  Department  of 
Labor,  Room  N-5507,  200  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20210. 
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Notice  to  Interested  Persons 

Notice  of  the  proposed  exemptions 
will  be  provided  to  all  interested 
persons  in  the  manner  agreed  upon  by 
the  apphcant  and  the  Department 
within  15  days  of  the  date  of  pubUcation 
in  the  Federal  Register.  Such  notice 
shall  include  a  copy  of  the  notice  of 
proposed  exemption  as  published  in  the 
Federal  Register  and  shall  infonn 
interested  persons  of  their  right  to 
comment  and  to  request  a  hearing 
(where  appropriate). 
SUPPLEMENTARY  INFORMATION:  The 
proposed  exemptions  were  requested  in 
applications  filed  piusuant  to  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code,  and  in 
accordance  with  procedures  set  forth  in 
29  CFR  part  2570.  subpart  B  (55  FR 
32836.  32847.  August  10,  1990). 
Effective  December  31,  1978,  section 
102  of  Reorganization  Plan  No.  4  of 
1978  (43  FR  47713,  October  17, 1978) 
transferred  the  authority  of  the  Secretary 
of  the  Treasury  to  issue  exemptions  of 
the  type  requested  to  the  Secretary  of 
Labor.  Therefore,  these  notices  of 
proposed  exemption  are  issued  solely 
by  the  Department. 

The  applications  contain 
representations  with  regard  to  the 
proposed  exemptions  which  are 
siunmarized  below.  Interested  persons 
are  referred  to  the  appUcations  on  file 
with  the  Department  for  a  complete 
statement  of  the  facts  and 
representations. 

Retirement  Plan  for  Employees  of 
United  Jewish  Appeal-Federation  of 
Jewish  Philanthropies  of  New  York, 
Inc.  and  Affiliated  Agencies  and 
Institutions  (the  Plan)  Located  in  New 
York,  New  York 

[Application  No.  D-09582] 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procediues  set 
forth  in  29  CFR  part  2570,  subpart  B  (55 
FR  32836.  32847.  August  10, 1990.)  If 
the  exemption  is  granted,  the 
restrictions  of  sections  406(a),  406(b)(1) 
and  (b)(2]  of  the  Act  and  the  sanctions 
resulting  from  the  appUcation  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)(1)(A)  through  (E)  of  the  Code, 
shall  not  apply  effective  May  29,  1990. 
to  the  past  purchase  and  sale  of  certain 
securities  (the  Securities)  on  May  29, 
1990,  between  the  Plan  and  the 
endowment  fund  (the  Fund)  of  the 
United  Jewish  Appeal-Federation  of 
Jewish  Philanthropies  of  New  York,  Inc. 


(the  Federation),  a  sponsor  of  the  Plan 
and  a  party  in  interest  with  respect  to 
the  Plan;  provided  that  the  following 
conditions  are  satisfied: 

(a)  The  transfer  of  the  Seciuities  was 
a  one-time  cash  transaction; 

(b)  The  transaction  was  at  fair  market 
value  as  determined  by  the  closing 
prices  on  May  25, 1990,  on  the  New 
York  Stock  Exchange  (NYSE)  and  the 
American  Stock  Exchange  (AMEX); 

(c)  The  Plan  paid  no  commissions 
with  respect  to  the  transaction; 

(d)  The  Federation  determined  upon 
consultation  with  Delaware  Investment 
Advisors  (Delaware)  to  engage  in  the 
transaction; 

(e)  The  Securities  transferred  from  the 
Fund  to  the  Plan  were  all  listed  on 
either  the  NYSE  or  AMEX.  and 
constituted  exactly  a  50%  pro  rata  share 
of  all  the  seciuities  then  owned  by  the 
Fund; and 

(f)  Over  a  three  plan  year  period,  the 
Federation  will  contribute  $513,009.39 
to  the  Plan  to  make  up  the  loss 
sustained  by  the  Plan  when  the 
Securities  were  sold  out  of  the  Plan 
portfoUo. 

EFFECTIVE  DATE:  If  granted  this 
exemption  will  be  effective  as  of  May 
29, 1990. 

Summary  of  Facts  and  Representations 

1.  The  Plan  is  a  defined  benefit 
multiple  employer  plan.  As  of 
September  30, 1993,  the  Plan  had 
$76,919,425  milUon  in  net  assets,  and  as 
of  October  1.  1994,  the  Plan  had 
approximately  5634  participants. 
Chemical  Bank  (formerly  Manufacturers 
Hanover  Trust  Company)  is  the  Plan's 
trustee. 

2.  The  Federation  is  a  not-for-profit 
corporation  which  is  exempt  from 
federal  tax  under  section  501(c)(3)  of  the 
Code.  The  Federation  is  a  private,  local 
voluntary  human  service  organization. 
The  Fund  is  a  special  general  asset 
account  of  the  Federation. ' 

3.  The  investment  committee  (the 
Investment  Committee)  of  the 
Federation  appoints  investment 
managera  to  manage  the  Fund's  and  the 
Plan's  assets.  The  members  of  the 
Investment  Committee  are  appointed  by 
the  Board  of  Directors  of  the  Federation. 
Delaware  Investment  Advisors 
(Delaware),  a  division  of  Delaware 
Management  Company  Inc.,  served  as 
an  investment  manager  for  the  Fund 
from  1983  through  January  of  1993,  and 
managed  the  Fund's  assets  of 


'  The  Federation's  coruolidated  assets  are 
composed  of  amounts  received  from  donor-created 
endowments  and  binds  designated  by  the 
Federation's  Board  of  Directors  to  provide  for  the 
Federation's  long-term  needs. 


approximately  $30  million.  Fiduciary 
Trust  Co.  was  the  custodian  for  this 
account.  • 

4.  The  applicant  represents  that  early 
in  1990,  the  Investment  Committee 
decided  that  it  wanted  to  hire  Delaware 
to  replace  another  investment  manager. 
Delphi  Management  (Delphi),  with 
respect  to  the  management  of 
approximately  $10  milhon  of  the  Plan's 
assets.  At  that  time,  the  Investment 
Committee  also  determined  that  the 
total  amoimt  of  the  Federation  related 
assets,  including  the  assets  of  the  Plan 
and  the  Fund,  managed  by  any  one 
investment  manager  should  be  limited. 
This  would  limit  the  risk  to  the 
portfoUos  of  the  Fund  and  the  Plan  and 
further  protect  the  Federation,  which  as 
the  Plan  sponsor  was  ultimately 
responsible  for  any  losses  to  the  Plan. 
Because  Delaware  was  already 
managing  a  desired  maximum  level  of 
the  Fund's  assets,  it  was  determined 
that  one  half  of  this  desired  maximum 
should  be  managed  by  Delaware  for  the 
Plan  and  one  half  managed  by  Delaware 
for  the  Fund.  Fees  charged  by  Delaware 
for  its  investment  management  services 
consisted  of  an  annual  charge  (billed  in 
quarterly  installments)  based  upon  the 
amount  of  assets  under  management. 

5.  In  April  of  1990,  James  L.  Rothkopf 
(Mr.  Rothkopf).  the  chief  financial 
officer  of  the  Federation,  informed 
Delaware  that  the  Investment 
Committee  wanted  a  portion  of  the 
Plan's  assets  at  that  time  managed  by 
Delphi,  to  be  invested  with  Delaware. 
Mr.  Rothkopf  also  indicated  that  to  keep 
the  total  Federation  related  assets  under 
Delaware  management  at  the  same  level, 
the  Fund  investment  with  Delaware 
would  be  reduced  to  one-half  the 
previous  level  and  that  one-half  of  the 
Fund's  investments  would  be 
transferred  pro-rata  to  the  Plan  portfolio. 
Delaware  indicated  to  the  Investment 
Committee  that  it  wanted  the  Plan's 
portfoUo  to  be  virtually  identical  to  the 
Fund's  portfolio. 

6.  The  purchase  of  Seciuities  by  the 
Plan  from  the  Fund  took  place  on  May 
29,  1990,  at  the  direction  of  the 
Assistant  Comptroller  of  the  Federation. 
In  order  to  accomphsh  the  prescribed 
allocation,  and  to  avoid  the  Plan  paying 
any  commissions  on  the  acquisition  of 
the  Securities,  approximately  fifty 
percent  (50%)  of  the  amount  of  each 
Security  held  in  the  Fund  portfolio  was 
transferred  from  Fiduciary  Trust  Co.. 
custodian  for  the  Fund,  into  the  Plan 
account  at  Manufacturers  Hanover  Trust 
Company,  the  custodian  of  the  Plan's   ' 
assets,  and  cash  representing  the  fair 
market  value  of  these  Securities 
($10,577,756.77)  was  transferred  to  a 
portion  of  the  Fund  asset  portfolio  not 


managed  by  Delaware.  All  the  Securities 
involved  in  the  transaction  were 
securities  of  companies  listed  on  the 
NYSE,  with  the  exception  of  one 
Security  listed  on  the  AMEX.  The  fair 
market  value  of  the  Securities  was 
determined  by  using  the  exchanges' 
closing  prices  on  Friday,  May  25,  1990. 
It  is  represented  that  the  Plan  did  not 
pay  any  fees  related  to  the  subject 
transaction. 

7.  The  applicant  represents  that  the 
actual  transfer  of  the  Securities  took 
place  on  Tuesday,  May  29, 1990. 
because  the  prior  business  day  Monday, 
May  28  was  a  legal  hohday  and 
therefore,  there  was  no  trading.  The 
applicant  represents  that  the  closing 
price  of  the  Securities  on  Friday,  May 
25.  1990.  was  effectively  equal  to  the 
opening  price  of  the  Securities  on 
Tuesday,  May  29, 1990.  Upon 
completion  of  the  transaction,  the  Plan 
held  legal  title  to  the  Securities  acquired 
from  the  Fund.  It  is  represented  that  at 
the  time  of  the  transfer,  approximately 
17%  of  the  Plan's  assets  were  involved 
in  the  transaction. 

8.  Delaware  represents  that  the 
Federation  consummated  the 
transaction  upon  facilitation  by 
Delaware  and  approved  the  transfer  of 
the  Securities  from  the  Fund  to  the  Plan. 
In  an  affidavit  submitted  to  the 
Department,  Mr.  Rothkopf  of  the 
Federation  stated  that  Mr.  Marion 
Dixon,  a  former  money  manager  with 
Delaware  who  was  responsible  for  the 
Fund  portfolio  and  subsequently  for  the 
Plan  portfolio,  advised  him  that  the 
initial  Plan  portfolio  should  represent 
50  percent  (50%)  of  the  existing  Fund 
portfolio.  This  would  enable  the  Fund 
and  the  Plan  to  have  identical 
investment  portfolios,  thereby  achieving 
the  portfolio  structures  desired  by  Mr. 
Dixon,  and  would  also  save  brokerage 
commissions.  Delaware  represents  that 
Mr.  Dixon  agreed  that  the  initial 
portfolio  for  the  Plan  should  contain 
substantially  the  same  securities  as  were 
in  the  Fund  portfolio  at  that  time. 
Delaware  represents  that  they  were  of 
the  opinion  then,  as  well  as  now.  that 
the  transfer  transaction  was  in  the  best 
interest  and  protective  of  the  Plan. 

9.  The  applicant  states  that  between 
June  1990  and  January  1993.  Delaware 
sold  all  the  Securities  purchased  by  the 
Plan  in  the  transaction  subject  to  this 
exemption  request.  The  determination 
of  gains  and  losses  on  the  sale  of  the 
Securities  by  the  Plan  was  calculated  on 
a  "first  in  first  out"  basis.  The  total 
difference  between  the  aggregate 
purchase  price  of  the  Securities  by  the 
Plan  and  the  aggregate  sale  price  of  the 
Securities  by  the  Plan,  was  an  aggregate 
loss  of  $513,009.39.  The  applicant 


maintains  that  the  Plan  portfolio  was  a 
managed  portfolio  with  transactions  not 
necessarily  based  on  individual  stock 
profit  or  loss  positions,  but  based  on  the 
portfoho's  desired  position.  As  such, 
stock  was  sold  for  a  number  of  reasons, 
including  availabiUty  of  stock  with  a 
better  return  potential  or  less  downside 
risk,  diversity,  cyclical  markets,  and  a 
variety  of  other  factors.  In  this  regard, 
stocks  were  often  sold  prior  to  a  profit 
realization  because  preferable 
alternative  investments  were  available 
or  concentrations  of  stock  needed  to  be 
changed.  However,  the  applicant 
represents  that  the  Federation  is  now 
prepared  to  contribute  to  the  Plan  an 
amount  equal  to  $513,009.39  over  a 
three  plan  year  period  (the 
Contribution),  in  order  to  make  up  for 
the  loss  to  the  Plan.  The  Contribution 
will  be  made  at  the  same  time  that  the 
last  installment  of  each  annual 
contribution  is  made  to  the  Plan  for  the 
apphcable  plan  year. 

10.  The  applicant  represents  that 
subsequent  to  the  transaction,  both  the 
Plan  and  the  Federation  were  audited  by 
a  "Big  Six"  accounting  firm,  and  the 
transaction  was  not  identified  by  the 
auditors  as  being  prohibited  during 
either  audit.  In  the  summer  of  1993, 
counsel  for  the  Federation  contacted  the 
law  firm  of  Proskauer  Rose  Goetz  & 
Mendelson  2  (PRG&M)  to  discuss  the 
Fund's  and  the  Plan's  claims  in  a  class 
action  settlement  against  the  issuer  of 
one  of  the  Securities  involved  in  the 
subject  transaction.  When  the  facts  of 
the  transaction  surfaced  in  the 
discussion,  it  was  questioned  whether  a 
prohibited  transaction  had  occurred  as  a 
result  of  the  Plan's  purchase  of  the 
Securities  from  the  Fund.  PRG&M  then 
commenced  an  investigation  of  the  facts 
surrounding  the  transaction  and  the 
ERISA  provisions  involved.  The 
applicant  then  filed  an  exemption 
request  in  this  matter. 

11.  The  applicant  has  requested 
retroactive  reUef  for  the  transaction 
which  occurred  on  May  29, 1990. 
noting,  among  other  things  that:  (1)  The 
transaction  was  a  one-time  transfer  of 
the  Securities  for  cash;  (2)  the 
transaction  was  in  the  interest  and 
protective  of  the  Plan  because  the  Plan 
was  able  to  acquire  the  Securities  at  fair 
market  value  and  not  pay  any 
commissions;  and  (3)  the  Securities 
represented  a  well-diversified  portfolio 
of  stock  of  recognized  companies. 

12.  In  summary,  the  apphcant 
represents  that  the  transaction  satisfies 
the  statutory  criteria  of  section  408(a)  of 


^This  law  fiim  was  not  counsel  to  the  Federation 
nor  the  Plan  at  the  time  of  the  transaction. 


the  Act  and  section  4975(c)(2j  of  the 
Code  because: 

(a)  The  transfer  of  the  Securities  was 
a  one-time  cash  transaction; 

(b)  The  transaction  was  at  fair  market 
value  as  evidenced  by  the  closing  prices 
on  May  25, 1990  on  the  NYSE  and  the 
AMEX; 

(c)  The  Plan  paid  no  commissions 
with  respect  to  the. transaction; 

(d)  The  Federation  determined  upon 
consultation  with  Delaware  to  engage  in 
the  transaction; 

(e)  The  Securities  transferred  from  the 
Fund  to  the  Plan  were  all  listed  on 
either  the  NYSE  or  AMEX  and 
constituted  exactly  a  50%  pro  rata  share 
of  all  the  securities  then  owned  by  the 
Fund;  and 

(f)  Over  a  three  plan  year  period,  the 
Federation  will  contribute  $513,009.39 
to  the  Plan  to  make  up  the  loss 
sustained  by  the  Plan  when  the 
Securities  were  sold  out  of  the  Plan 
portfolio. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ekaterina  A.  Uzlyan  of  the  Department 
at  (202)  219-8883.  (This  is  not  a  toll-free 
number.) 

General  Motors  Hourly-Rate  Employes 
Pension  Plan,  General  Motors 
Retirement  Program  for  Salaried 
Employees  (the  Salaried  Plan).  Saturn 
Individual  Retirement  Plan  for 
Represented  Team  Members,  Saturn 
Personal  Choices  Retirement  Plan  for 
Non-Represented  Team  Members,  and 
Employees'  Retirement  Plan  for  GMAC 
Mortgage  Corporation  (collectively,  the 
Plans)  Located  in  New  York,  New  York 

[Application  Nos.  IM)9859  through  D- 
09863] 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  part  2570,  subpart  B  (55 
FR  32836,  32847.  August  10. 1990).  If 
the  exemption  is  granted  the  restrictions 
of  sections  406(a)  of  the  Act  and,  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)(A)  through  (D)  of 
the  Code,  shall  not  apply,  effective  April 
9, 1994,  to  the  acquisition  by  the  Plans 
of  limited  partnership  interests  (the 
Interests)  in  APA  Excelsior  ID,  L.P.  frtim 
Metropolitan  Life  Insurance  Company 
(Metropolitan),  a  party  in  interest  with 
respect  to  the  Plans;  provided  that  the 
following  conditions  are  satisfied: 

(A)  All  terms  and  conditions  of  the 
transaction  were  at  least  as  favorable  to 
the  Plans  as  those  which  the  Plans 
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could  obtain  in  an  arm's-length 
transaction  with  an  unrelated  party: 

(B)  Metropolitan  is  not,  and  nas  not 
been,  a  fiduciary  with  respect  to  any 
assets  of  the  Plans  involved  in  the 
transaction: 

(C)  The  transaction  was  a  one-time 
transaction  for  cash  in  which  the 
purchase  price  did  not  exceed  the  fair 
market  value  of  the  Interests: 

(D)  The  methodology  for  determining 
the  fair  market  value  of  the  Interests  was 
in  accordance  with  standards 
maintained  by  professional  venture 
capital  valuation  specialists  for  the 
valuation  of  limited  partnership 
interests  in  ventiue  capital  partnerships: 
and 

(E)  Metropolitan  did  not  participate  in 
the  Plans'  determination  of  the  fair 
market  value  of  the  Interests. 
EFFECTIVE  DATE:  This  exemption,  if 
granted,  will  be  effective  as  of  April  9, 
1994. 

Summary  of  Facts  and  Representations 

Introduction:  In  April  1994,  the  Plans 
acquired  Umited  partnership  interests 
(the  Interests)  in  A.P.  Excelsior  HI, 
Limited  Partnership  (the  Partnership) 
from  Metropolitan  Life  Insurance 
Company  (Metropolitan).  This 
transaction  occurred  without  a 
determination  having  been  made  that 
Metropolitan  was  a  party  in  interest 
with  respect  to  the  Plans.  Subsequently, 
the  parties  discovered  that  the  entity 
from  which  the  Plan  acquired  the 
Interests,  MetropoHtan,  is  a  service- 
provider  party  in  interest  with  respect  to 
certain  of  the  Plans,  and  an  exemption 
is  now  requested  for  the  Plans'  past 
acquisition  of  the  Interests  from 
Metropolitan,  under  the  terms  and 
conditions  described  herein. 

1.  The  Plans  are  defined  benefit  and 
defined  contribution  employee  benefit 
plans  maintained  by  General  Motors 
Corporation  and  its  affiliates  (CM),  with 
approximately  831,530  participants  as 
of  C3ctober  1.  1994.  The  approximate  fair 
market  value  of  the  total  assets  of  the 
Plans  as  of  May  31. 1994  was  $41 
billion.  The  assets  of  the  Plans  are 
maintained  in  two  trusts  (the  Plans' 
Trusts):  The  General  Motors  Salaried 
Employees  Pension  Trust,  which  holds 
the  assets  of  the  Salaried  Plan,  and  the 
General  Motors  Hourly-Rate  Employees 
Pension  Trust,  which  holds  the  assets  of 
the  other  four  Plans.  The  named 
fiduciary  with  respect  to  each  Plan  is 
the  Finance  Committee  of  the  board  of 
directors  of  GM  (the  Finance 
Committee). 

2.  The  Finance  Committee  has 
delegated  certain  fiduciary 
responsibiUties  to  the  Pension 
Investment  Committee  (the  PIC), 


including  the  responsibihty  for 
allocating  funds  among  asset  classes  in 
accordance  with  broad  investment 
guidelines  established  by  the  Finance 
Committee  and  overseeing  in-house 
investing  for  a  portion  of  the  assets  of 
the  trusts  which  fund  the  Plans.  The  PIC 
is  comprised  of  executive  officers  of 
GM.  The  PIC  carries  out  its  investment 
oversight  responsibihty  through  the 
General  Motors  Investment  Management 
Corporation  (GMIMCO),  a  registered 
investment  adviser  xuider  the 
Investment  Advisers  Act  of  1940,  as 
amended.  Certain  members  of  the  PIC 
serve  on  the  board  of  directors  of 
GMIMCO.  The  Finance  Committee 
reviews  the  actions  of  the  PIC  and 
GMIMCO  on  a  periodic  basis  to  evaluate 
performance  and  to  assiu«  that  the 
Finance  Committee's  delegation  of 
authority  continues  to  be  prudent. 

3.  GMIMCO  is  involved  in  all  aspects 
of  the  management  of  the  Plans'  assets, 
and  its  functions  with  respect  to  the 
Plans'  involvement  in  private  market 
transactions  are  executed  by  its  private 
market  investments  staff  (PMI  Staff). 
The  PMI  Staff  consists  of  twelve 
professionals  (the  PMI  Staff)  who 
research,  document  and  negotiate 
private  market  transactions  on  behalf  of 
the  Plans,  with  the  assistance  of 
GMIMCO's  legal  staff.  Under  current 
procedures,  all  private  market 
transactions  subject  to  final  approval  by 
GM's  in-house  investment  management 
function  are  directed  to  the  PMI  Staff  for 
review,  analysis  and,  if  needed 
development.  After  an  investment  has 
been  reviewed,  analyzed  and  favorably 
approved  by  the  PMI  Staff,  the 
additional  levels  of  approval  required 
for  authorization  of  the  investment 
depends  upon  the  amount  of  the 
investment.  Final  approval  authority  for 
private  market  transactions  rests  with 
the  PIC,  for  investments  of  amounts  of 
$75  million  and  under,  and  the  Finance 
Committee,  for  investments  of  amounts 
over  $75  million.  The  PIC's  final 
approval  authority  for  the  investment  of 
amounts  of  $30  million  or  less  is 
exercised  by  a  special  PIC  subgroup,  the 
Private  Investment  Review  Team  (die 
PIRT). 

4.  The  current  assets  of  the  Plans 
under  the  authority  of  the  PIC  include 
the  Plans'  Trusts'  interests  in  the  First 
Plaza  Group  Trust  (First  Plaza).  First 
Plaza,  which  invests  solely  in  private 
market  investments,  is  a  group  trust 
maintained  by  GM  on  behalf  of  the 
Plans'  Trusts,  each  of  which  owns 
approximately  50  percent.  The  trustee  of 
First  Plaza  is  Mellon  Bank.  N.A.  (Mellon 
Bank).  On  April  19. 1994,  pursuant  to 
the  direction  of  the  PIC  and  GMIMCO, 
First  Plaza  invested  $2,465,784  in  the 


APA  Excelsior  III,  L.P.  (the  Partnership) 
by  purchasing  limited  partnership 
interests  (the  Interests)  from 
Metropohtan  Life  Insurance  Company 
(Metropohtan).  The  Interests  purchased 
by  the  Plan  represent  4.2  percent  of  the 
Partnership's  total  limited  partnership 
interests.  "The  Partnership  is  a  venture 
capital  operating  company,  the  purpose 
of  which  is  to  generate  long-term  capital 
appreciation  by  acquiring  a  broad 
portfolio  of  equity-oriented  investment 
positions  in  quoted  and  nonquoted 
companies  in  a  variety  of  industries  in 
the  United  States.  As  a  result  of  such 
purchase.  First  Plaza  succeeded  to  the 
obligation  to  make  additional  capital 
contributions  of  $1,150,000  to  the 
Partnership.  GM  represents  that  the 
Interests  represent  a  total  capital 
contributions  commitment  of  $5  million 
to  the  Partnership,  $3,850,000  of  which 
had  been  paid  by  Metropolitan  prior  to 
First  Plaza's  purchase  of  the  Interests. 
GM  states  that  the  difference  between 
the  $2,465,784  paid  for  the  Interests  by 
First  Plaza  and  the  $3,850,000  invested 
in  the  Interests  by  Metropolitan 
represents  (a)  distributions  Metropolitan 
had  already  received  from  the 
Partnership,  and  (b)  a  discount 
negotiated  by  GMIMCO  on  behalf  of 
First  Plaza.  GM  represents  that  in  June 
1994,  the  PIC  and  GMIMCO  and 
Metropolitan  became  aware  that  the 
transaction  was  a  prohibited  transaction 
under  the  Act,  due  to  the  fact  that 
Metropolitan  is  a  service-provider  party 
in  interest  with  respect  to  the  Plans.  The 
PIC  and  GMIMCO  are  requesting  an 
exemption  for  the  Plans'  past  piut:hase 
of  the  Interests  from  Metropolitan, 
effective  April  9, 1994,  under  the  terms 
and  conditions  described  herein. 

5.  Metropolitan  is  a  mutual  life 
insiuance  company  organized  under  the 
laws  of  the  state  of  New  York,  v\rith  total 
assets  under  management  of 
approximately  $163.4  billion  as  of 
Etecember  31.  1993.  Metropolitan 
represents  that  it  offers  a  wide  variety  of 
insurance  products,  asset  management 
and  administrative  services  for 
thousands  of  employee  benefit  plans 
subject  to  the  Act.  GM  and  Metropolitan 
represent  that  Metropolitan  is  totally 
independent  fivm  GM,  except  as 
provider  to  the  Plans  of  services  which 
are  not  involved  in  the  subject 
transaction.  GM  represents  that 
Metropolitan's  services  to  the  Plans  are 
described  as  follows: 

(a)  In  1940,  the  General  Motors 
Retirement  Program  for  Salaried 
Employee's  was  funded  by  a  deferred 
group  annuity  contract  under  which 
annuities  were  purchased  from 
Metropolitan  and  other  insurance 
companies.  Effective  January  1, 1977, 


the  funding  under  the  deferred  group 
aimuity  was  changed  to  a  deposit 
administration  contract  with  immediate 
participation  guarantee.  It  remains  in 
effect  but  no  additional  funds  have  been 
deposited  in  the  contract  since  1985. 

fb)  Metropolitan  coordinates  the 
transfer  of  all  insured  after-tax  employee 
contributions  to  the  Plans'  trustee  for 
distribution  upon  a  Plan  participant's 
retirement. 

(c)  Since  1988.  Metropolitan  has 
served  as  recordkeeper  under  the  Saturn 
Individual  Retirement  Plan  for 
Represented  Team  Members  and,  upon 
request,  provides  annuities  with  respect 
to  employee  contributions  under  the 
Saturn  Personal  Choices  Retirement 
Plan  for  Non-Represented  Team 
Members. 

GM  represents  that  neither 
Metropolitan  nor  any  of  its  affiliates  is 
a  fiduciary  with  respect  to  any  of  the 
Plans'  assets  which  were  used  to 
purchase  the  Interests  or  any  assets  to  be 
used  to  pay  the  remaining  capital 
contributions  with  respect  to  the 
Interests.  Metropolitan  represents  that  it 
maintains  procedures  for  determining 
whether  a  proposed  transaction  is 
prohibited  under  the  Act.  and  that  such 
procedures  were  inadvertently  not 
utihzed  in  advance  of  the  subject 
transaction. 

6.  GM  and  Metropolitan  represent  that 
the  transaction  was  negotiated  at  arm's 
length  and  in  good  faith  upon  the 
mistaken  assumption  that  Metropohtan 
was  not  a  party  in  interest  with  respect 
to  the  Plans,  and,  accordingly,  that  the 
parties  were  unaware  that  the 
transaction  with  First  Plaza  was 
prohibited  under  section  406(a)  of  the 
Act.  GM  represents  that  the  PIC  and 
GMIMCO  maintain  comprehensive  and 
up-to-date  fists  of  parties  in  interest 
with  respect  to  the  Plans  in  order  to 
guard  against  inadvertent  party  in 
interest  transactions,  and  that 
Metropohtan  was  reflected  in  such  hsts 
due  to  its  holding  and  investment  of 
employee  after-tax  contributions  under 
the  Plans  under  both  separate  account 
and  general  account  arrangements.  GM 
maintains  that,  as  v«th  all  investments 
directed  by  the  PIC  and  GMIMCO,  the 
normal  due  diligence  procedures  were 
followed.  GM  notes  that  the  investment 
contracts  with  Metropolitan  were 
entered  into  almost  50  years  ago  and  are 
not  administered  by  the  PMI  Staff, 
which  effected  the  purchase  of  the 
Interests  from  Metropolitan.  As  a  result, 
Metropohteui  was  not  recognized  by  the 
PMI  Staff  as  a  party  in  interest,  and  the 
PMI  staff  did  not  refer  to  the  party  in 
interest  list  in  advance  of  the 
transaction.  GM  also  notes  that  the 
current  party  in  interest  fist  indicates 


1 ,375  entities  which  are  parties  in 
interest  with  respect  to  the  Plans.  GM 
represents  that  the  staffs  and  attorneys 
of  the  PIC  and  GMIMCO  and  the  PIRT 
each  believed  that  another  responsible 
party  had  reviewed  the  party  in  interest 
list  as  the  transaction  proceeded. 

7.  GM  represents  that  the  potential 
purchase  of  the  Interests  by  First  Plaza 
was  an  opportunity  which  was  brought 
to  the  PMI  Staff  by  the  general  partner 
of  the  Partnership,  and  not  by 
Metropohtan.  GM  states  that  this 
recommendation  was  subject  to  the 
same  thorough  investigation  and 
analysis  by  the  PMI  Staff  as  any  other 
private  market  transaction  proposed  for 
the  Plans.  GM  represents  that  all  aspects 
of  the  investment  analysis,  the 
determination  and  negotiation  of  the 
purchase,  and  the  continued  monitoring 
of  the  investment  have  proceeded 
strictly  in  accordance  with  the 
procedures  which  the  PIC  and  GMIMCO 
maintain  to  ensure  that  such 
investments  meet  the  Plans'  investment 
criteria  and  do  not  subject  the  Plans  to 
any  unnecessary  risk. 

8.  Valuation  of  the  Interests:  GM 
represents  that  the  purchase  price  paid 
for  the  Interests  was  not  in  excess  of  the 
fair  market  value  of  the  Interests  as  of 
the  sale  date,  as  determined  by 
GMIMCO's  PMI  Staff 
contemporaneously  writh  the 
transaction.  In  this  regard,  GM 
represents  that  the  PMI  Staff  utihzed  the 
valuation  methodology  utiUzed  by 
GMIMCO  in  any  transaction  requiring 
the  calculation  of  the  fair  market  value 
of  interests  in  a  venture  capital  fund. 
GM  describes  the  method  of 
determining  the  fair  market  value  of  the 
Interests  as  follows: 

The  PMI  Staff  requested  and  received 
from  the  general  partner  of  the 
Partnership  (the  General  Partner)  the 
most  recent  statement  of  the  value  of 
Metropohtan 's  capital  account  in  the 
Partnership.  The  PMI  Staff  adjusted  this 
value  by  adding  all  drawdowns  to  the 
Partnership  by  Metropolitan,  and 
subtracting  all  distributions  from  the 
Partnership  to  Metropohtan,  since  the 
date  of  the  statement.  Each  pubhc 
company  in  the  Partnership's  portfolio 
was  valued  using  the  latest  available 
pubhc  market  value,  and  then  an 
appropriate  liquidity  discount  was 
taken.  The  specific  discount  rate 
apphed  to  each  such  portfolio  company 
depended  on  how  soon  it  was  then 
anticipated  that  its  security  would  be 
distributed  from  the  Partnership  to  the 
limited  partners. 

The  PMI  Staff  requested  and  received 
information  from  the  General  Partner 
regarding  the  private  (i.e.  non-pubhcly- 
traded)  investments  in  the  Partnership. 


Using  this  information  and  other 
information  which  the  PMI  Staff  was 
able  to  obtain  from  other  sources,  the 
private  investqients  in  the  Partnership's 
portfoho  were  valued  by  the  PMI  Staff. 
In  valuing  each  such  company,  the  PMI 
Staff  elected  to  use  conservative 
standards  and,  in  fact,  valued  some 
companies  at  zero,  not  because  that  was 
the  actual  value,  but  because  there  was 
not  enough  information  available  at  that 
time  to  make  a  reasonable  determination 
of  fair  market  value.  GM  represents  that 
such  "zero  valuation"  is  standard 
practice  of  financial  analysis  in  the 
venture  capital  industry. 

With  respect  to  the  Partnership's 
holdings  of  interests  in  pubhcly-traded 
companies  and  those  non-pubhc 
companies  for  which  significant 
finemcial  performance  information  was 
available,  the  PMI  Staff  projected  what 
each  company  would  be  worth  in  the 
future  and  then  discounted  that  amount 
back  to  the  present  using  an  appropriate 
discount  rate.  The  future  projections 
were  based  on  the  PMI  StafTs 
knowledge  of  each  particular  company, 
including  projected  cash  flow  of  the 
company,  probabihty  of  when  and  if  the 
company  would  be  going  pubhc,  the 
company's  business  plan,  the 
anticipated  timing  of  distribution  of  a 
company's  securities  after  the  company 
has  gone  pubhc  or  the  sale  proceeds 
from  the  sale  of  the  company  to  a  third 
party,  and  information  regarding  the 
General  Partner. 

After  determining  the  discounted 
values  of  the  portfoho  companies  and 
the  adjusted  book  value  of  the 
Partnership's  limited  partnership 
interests,  the  PMI  Staff  entered  into 
negotiations  with  Metropohtan  which 
resulted  in  a  purchase  price  which  was 
not  more  than  the  PMI  Staff's 
determination  of  the  fair  maxket  value  of 
the  Interests. 

9.  GM  represents  that  the  process  and 
methodology  utilized  by  the  PMI  Staff, 
described  above,  reflects  the  venture 
capital  industry  standards  for 
evaluation.  Specifically,  GM  states  that 
GMIMCO  developed  this  methodology 
in  consultations  with  two  widely- 
known  sponsors  of  venture  capital 
'    funds,  Brinson  Partners,  Inc.  (Brinson) 
and  Chancellor  Capital  Management, 
Inc.,  each  of  which  uses  the  same 
methodology  when  purchasing  hmited 
partnership  interests  in  the  secondary 
market.  Brinson,  a  registered  investment 
adviser  which  maintains  a  fund 
investing  solely  in  limited  partnership 
interests  sold  on  the  secondary  market, 
has  reviewed  and  evaluated  the 
methodology  utilized  by  the  PMI  Staff 
in  determining  the  fair  market  value  of 
the  Interests  for  purposes  of  First  Plaza's 
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purchase  of  the  Literests  from 
Metropohtan.  Brinson  represents  that 
the  methodology  used  by  the  PMI  Staff 
was  appropriate  and  reasonable,  and 
that  this  conclusion  is  based  on 
Brinson's  experience  as  a  seasoned  long- 
term  venture  capital  and  secondary 
partnership  investor.  GM  represents  that 
at  no  time  was  Metropohtan  a  part  of 
the  process  by  which  the  PMI  Staff 
determined  the  fair  market  value  of  the 
Interests. 

10.  In  summary,  the  applicants 
represent  that  the  criteria  of  section 
408(a)  of  the  Act  are  satisfied  in  the 
subject  transaction  for  the  following 
reasons:  (1)  The  transaction  was  a  one- 
time transaction  for  cash;  (2) 
Metropolitan  was  not  and  is  not  a 
fiduciary  with  respect  to  any  assets 
involved  in  the  transaction;  (3)  The 
purchase  price  did  not  exceed  the 
Interests'  fair  market  value,  as 
determined  by  the  PMI  Staff;  (4)  The  fair 
market  value  of  the  Interests  was 
determined  by  the  PMI  Staff  according 
to  GMIMCO's  standard  procedures  for 
valuation  of  interests  in  venture  capital 
funds;  and  (5)  Brinson  determined  that 
the  methodology  utilized  by  the  PMI 
Staff  in  determining  the  Interests'  fair 
market  value  was  appropriate  and 
reasonable. 

FOft  FURTHER  INFORMATION  CONTACT: 
Ronald  Willett  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toil-free  number.) 

First  and  Fanners  Bank  of  Somerset, 
Inc.  (the  Bank]  Located  in  Somerset, 
Kentucky 

[Application  Numbers  D-09921  through  D- 
099261 

Proposed  Exemption 

The  De{>artment  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  Part  2570,  Subpart  B  (55 
FR  32836.  32847.  August  10.  1990).  If 
the  exemption  is  granted,  the 
restrictions  of  sections  406(a),  406(b)(1) 
and  406(b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)  (A)  through  (E)  of 
the  Code,  shall  not  apply,  as  of  April  25, 
1995,  to  the  cash  sale  of  certain 
coUateraUzed  mortgage  obligations 
(CMOs)  held  by  six  employee  benefit 
plans  for  which  the  Bank  acts  as  trustee 
(the  Plans)  to  the  Bank,  a  party  in 
interest  with  respect  to  the  Plans. 

This  proposed  exemption  is  subject  to 
the  following  conditions:  (1)  Each  sale 
was  a  one-time  transaction  for  cash;  (2) 
Each  Plan  received  an  amount  that  was 


equal  to  the  greater  of:  (a)  the 
outstanding  principal  balance  for  each 
CMO  owned  by  the  Plans,  plus  accrued 
but  unpaid  interest,  at  the  time  of  the 
sale,  (b)  the  amortized  cost  for  each 
CMO  owned  by  the  Plans,  plus  accrued 
but  unpaid  interest,  as  determined  by 
the  Bank  on  the  date  of  the  sale;  or  (c) 
the  fair  market  value  of  each  CMO 
owned  by  the  Plans  as  determined  by 
the  Bank  on  the  basis  of  reasonable 
inquiry  from  at  least  three  sources  that 
are  broker-dealers  or  pricing  services 
independent  of  the  Bank  at  the  time  of 
the  sale;  (3)  The  Plans  did  not  pay  any 
commissions  or  other  expenses  with 
respect  to  the  sale;  (4)  The  Bank,  as 
trustee  of  the  Plans,  determined  that  the 
sale  of  the  CMOs  is  in  the  best  interests 
of  each  of  the  Plans  and  their 
participants  and  beneficiaries  at  the 
time  of  the  transaction;  (5)  The  Bank 
took  all  appropriate  actions  necessary  to 
safeguard  the  interests  of  the  Plans  and 
their  participants  and  beneficiaries  in 
connection  with  the  transactions;  and 
(6)  Each  Plan  received  a  reasonable  rate 
of  return  on  the  CMOs  during  the  period 
of  time  that  it  held  the  CMOs. 
EFFECTIVE  DATE:  If  granted,  this  proposed 
exemption  would  be  effective  April  25, 
1995. 

Summary  of  Facts  and  Representations 

1.  The  Bank  is  a  Kentucky  chartered 
commercial  bank  that  was  organized  in 
November  of  1870.  First  and  Farmers 
Bancshares,  Inc..  a  one-bank  holding 
company  incorporated  in  Kentucky  in 
1983.  owns  80.43  percent  of  the  Bank. 
The  Bank  offers  the  traditional  services 
of  a  community  bank  (e.g..  checking, 
savings,  loans  and  trusts)  to  both 
individuals  and  entities  in  the  Somerset 
area.  The  Bank  serves  as  trustee  of  the 
Plans  and  has  investment  discretion 
with  respect  to  the  assets  of  the  Plans. 

The  Plans  are  the  Adams  and  Adams 
Keogh  Retirement  Plan  (the  Adams 
Plan);  the  Lake  Cumberland  Home 
Health  Agency  Employee  Retirement 
Flan  (the  Lake  Plan);  the  Bank  of 
Cumberland  Money  Piirchase  Pension 
Plan  (the  Cumberland  Plan);  the 
Childrens  Clinic  Money  Purchase 
Pension  Plan  (the  Clinic  Plan);  the 
Ruckels  Farm  Supply  Defined 
Contribution  Plan  (the  Ruckels  Plan); 
and  the  First  and  Farmers  Bank 
Employee  Retirement  Plan  (the  Bank 
Plan).  All  of  the  Plans  are  defined 
contribution  plans  except  the  Bank 
Plan,  which  is  a  defined  benefit  plan. 

As  of  December  30.  1994.  the  Adams 
Plan  had  seven  participants  and  total 
assets  of  $377,074;  the  Lake  Plan  had 
271  participants  and  total  assets  of 
$939,926;  the  Cumberland  Plan  had 
twenty-one  participants  knd  total  assets 


of  $520,996;  the  Clinic  Plan  had  fifteen 
participants  and  total  assets  of  $593,925; 
the  Ruckels  Plan  had  ten  participants 
and  total  assets  of  $147,207;  and  the 
Bank  Plan  had  124  participants  and 
total  assets  of  $662,513.  Thus,  as  of 
December  30. 1994,  the  Plans  had  448 
participants  and  total  assets  of 
approximately  $3,241,641. 

2.  The  Bank  represents  that  at  various 
times  during  September,  November  and 
December  of  1993,  assets  of  the  Plans 
were  invested  in  the  CMOs,  which  were 
purchased  from  broker-dealers  that  were 
independent  of  the  Plans  as  well  as  the 
Bank  and  its  affiliates.  The  CMOs  are 
investment  products  through  which 
investors  purchase  mortgage-backed 
securities  that  represent  interests  in  a 
pool  of  residential  mortgage  loans.  In 
general,  investors  receive  payments  of 
principal  and  interest  or,  in  some  cases, 
either  principal  or  interest  only, 
depending  upon  the  type  of  security 
purchased.  Interest  payments  change 
monthly  in  relation  to  a  specific  index, 
such  as  the  London  Interbank  Offered 
Rate  (LIBOR),  contained  in  a  formula 
used  to  calculate  the  interest  rate  for 
such  securities.  Principal  payments  vary 
in  amount  and  timing  depending  upon 
how  quickly  the  various  mortgage- 
backed  securities  prepay  due  to  the 
prepayment  speed  of  the  mortgages  in 
the  mortgage  pools.  The  repayment  of 
principal  and  interest  is  usually 
guaranteed  by  various  U.S.  Government 
Agencies,  such  as  the  Federal  National 
Mortgage  Association  (FNMA  or 
"Fannie  Mae"). 

3.  The  CMOs  are  described  as  follows: 
(a)  CUSIP  31358JAU5.  FNMA 
Guaranteed  REMIC  Pass-Through 
Certificates,  Fannie  Mae  REMIC  Trust 
1991-110.  Class  E;  (b)  CUSIP 
31358NCV2.  FNMA  Guaranteed  REMIC 
Pass-Through  Certificates.  Fannie  Mae 
REMIC  Trust  1992-96,  Class  E;  (c) 
CUSIP  31359GDX1.  FNMA  Guaranteed 
REMIC  Pass-Through  Certificates. 
Fannie  Mae  REMIC  Trust  1993-225, 
Class  SM;  (d)  CUSIP  31359GDTO. 
FNMA  Guaranteed  REMIC  Pass- 
Through  Certificates.  Faiuiie  Mae 
REMIC  Trust  1993-225,  Class  S0.3 


'  The  applicant  states  further  that  if  a  plan 
acquires  a  "guaranteed  govermnental  mortgage  pool 
certificate",  the  plan's  assets  include  the  certiRcate 
but  not  any  of  the  mortgages  underlying  such 
certificate  (see  29  CFR  2510.  J-lOl(i)).  A 
"guaranteed  governmental  mortgage  pool 
certificate"  is  a  certificate  (i)  that  is  backed  by.  or 
evidences  an  interest  in,  specified  mortgages  or 
participation  interests,  and  (ii)  whose  interest  and 
principal  payments  are  guaranteed  by  the 
Government  National  Mortgage  Association 
(GNMA),  the  Federal  Home  Loan  Mortgage 
Corporation  (FHLMC  or  "Freddie  Mac"),  or  FNMA. 
Thus,  the  applicant  represents  that  since  all  of  the 
CMOs  have  interest  and  principal  payments 
payable  under  the  CMOs  guaranteed  by  FNMA,  the 


All  of  the  CMOs  mentioned  above  are 
structured  as  a  real  estate  mortgage 
investment  conduits  ("REMIC")  imder 
section  860D  of  the  Code.  The  various 
classes  of  certificates  receive  principal 
and,  possibly,  interest  payments  in 
differing  portions  and  at  differing  times 
from  the  cash  flows  provided  from  the 
monthly  payments  received  on  the 
imderlying  mortgages. 

The  repayment  of  principal  from  the 
underlying  mortgages  fluctuates 
significantly.  To  facilitate  the 
structuring  of  such  REMICs,  the 
prepayments  on  the  pools  of  mortgages 
are  commonly  measured  relative  to  a 
variety  of  prepayment  models.  The 
model  used  for  these  REMICs  is  the 
Public  Securities  Association's  standard 
prepayment  model  or  "PSA".  This 
model  assumes  that  mortgages  will 
prepay  at  an  annual  rate  of  .2  percent  in 
the  first  month  after  origination,  then 
the  prepayment  rate  increases  at  an 
annual  rate  of  .2  percent  per  month  up 
to  the  30th  month  after  origination  and 
then  the  prepayment  rate  is  constant  at 
6  percent  per  annum  in  the  30th  and 
later  months.  This  assumption  is  called 
100  PSA. 

The  REMIC  structure  allocates 
principal  payments  to  the  various 
classes  or  "tranches"  in  varying 
amounts  as  principal  payments  are 
made  accordingly  to  the  allocations 
specified  in  the  prospectuses.  The  exact 
date  of  repayment  of  all  principal  to  any 
REMIC  class  is  not  known  until  the 
mortgage-backed  securities  are  paid  in 
full.  The  maturity  for  the  various  classes 
is  referred  to  as  the  "weighted  average 
life"  (WAL).  The  WAL  of  a  class  refers 
to  the  average  amount  of  time, 
expressed  in  years,  which  will  elapse 
from  the  date  of  its  issuance  until  each 
dollar  of  principal  has  been  repaid  to 
the  investor  based  on  the  PSA 
assimiption.  The  holders  of  all  classes 


will  receive  all  of  their  principal  back. 
However,  the  timing  of  when  that 
principal  is  returned  is  dependent  on 
how  quickly  the  underlying  mortgages 
are  repaid  or  refinanced.  In  no  event 
will  the  time  for  the  recovery  of 
principal  exceed  the  final  maturity  date 
of  the  underlying  mortgages. 

Each  month  the  monthly  payments  on 
the  underlying  mortgages  are  collected 
and  distributed  to  the  holders  of  the 
various  REMIC  classes.  Depending  upon 
the  structure  of  the  REMIC,  interest  may 
be  paid  monthly  according  to  a  specific 
formula.  The  CMOs  owned  by  the  Plans, 
described  in  further  detail  below,  are 
either  "principal  only"  or  "inverse 
floaters"  indexed  to  one  month  LIBOR. 

Principal  only  bonds  are  similar  to 
Series  E  savings  bonds  in  that  the 
investor  purchases  the  bond  at  a 
discount  and  receives  the  principal  cash 
flow  off  the  collateral.  The  difference  in 
the  principal  amount  invested  and  the 
face  value  equates  to  the  investment's 
yield.  The  timing  of  the  cash  flows 
received  determines  the  ultimate  yield 
on  the  investment.  With  a  principal 
only  bond,  the  faster  the  collateral  pays 
down,  the  higher  the  yield  the  investor 
receives.  Income  is  recognized  by 
accreting  the  discoimt  over  the  expected 
life  of  the  security;  however,  there  are 
no  regular  interest  payments  received 
on  principal  only  bonds.  There  is  no 
loss  of  principal  because  the  investor 
will  ultimately  receive  face  value. 
However,  because  there  is  no  guarantee 
as  to  the  timing  of  the  cash  flows,  the 
bond's  ultimate  yield  is  unknown. 

The  remaining  CMOs  are  "inverse 
floaters"  so  described,  because  the 
formulas  used  to  calculate  the  interest 
payments,  which  adjust  monthly  for 
each  certificate,  usually  raise  the  rate 
when  the  index  falls  and  lower  the  rate 
when  the  index  rises.  "LIBOR"  refers  to 
the  arithmetic  mean  of  the  London 
Interbank  offered  quotations  for  one- 


month  Eurodollar  deposits.  LIBOR 
moves  up  or  down  as  interest  rates 
move  up  or  down.  The  movement  of 
LIBOR  has  an  inverse  relationship  with 
the  interest  paid  on  all  inverse  floating 
rate  classes. 

The  Bank,  as  trustee  of  the  Plans, 
purchased  all  of  the  CMOs  from  Andrew 
F.  Cashiola  of  Government  Sectuities 
Corporation  of  Texas,  located  in 
Houston,  Texas,  and  Randy  Stevens  of 
Hart  Securities,  Inc.,  located  in  Houston, 
Texas.  The  Bank  states  that  neither  the 
brokers  (i.e.  Mr.  Cashiola  or  Mr. 
Stevens)  nor  their  brokerage  firms  have 
any  relationship  to  the  Plans,  the 
employers  that  maintain  the  Plans,  the 
Bank  or  any  of  its  affiliates. 

A  description  of  each  CMOs, 
including  the  respective  interest  rate 
formulas,  WAL  and  PSA  assumptions 
are  set  forth  below  in  the  Appendix. 

4.  At  the  time  of  the  purchase  of  the 
CMOs  by  the  Bank,  as  trustee  of  the 
Plans,  the  Bank  anticipated  that  each 
CMO  would  be  retired  within  one  to 
three  years  of  the  date  of  purchase  due 
to  prepayments  of  the  underlying 
mortgages  in  each  pool  as  obligors 
refinanced  their  mortgages  at  lower 
interest  rates.  Because  of  recent 
increases  in  interest  rates,  the  market 
value  of  the  CMOs  had  decreased 
significantly.  On  April  25,  1995,  the 
Bank  obtained  bids  to  determine  the  fair 
market  value  of  each  CMO  held  by  the 
Plans  on  the  date  of  sale  from  three  - 
different  independent  broker-dealers — 
PNC  Securities  in  Louisville,  Kentucky; 
Conumerce  Union  Investments  in 
Memphis,  Tennessee;  and  First 
Tennessee  Corporation  in  Memphis, 
Tennessee  (the  Broker-Dealers).  The 
Bank  states  that  as  of  the  date  of  the 
sale,  the  Broker-Dealers  were  not  related 
to,  or  associated  with,  the  Bank  or  the 
Plans.  The  Broker-Dealers  provided  the 
following  bids  as  of  April  25, 1995:  * 


CUSIP  No. 


31358JAU5 
31358NCV2 
31359GDT0 
31359GDX1 


PNC  Securities 


35.00 
42.00 
29.00 
•  4.00 


Commerce  Union 


37.00 
37.00 
29.75 
20.00 


First  Tennessee 


46.50 
39.50 
27.25 
24.50 


Average 
bid 


39.50 
39.50 
28.67 
19.50 


Based  on  the  pricing  information 
obtained  from  the  Broker-Dealers,  the 
Bank  represents  that  the  fair  market 
value  of  the  CMOs  was  significantly 
below  the  original  purchase  pric^  of  the 


CMOs  (as  noted  in  the  first  table  below 
in  Representation  #7).  The  expectation 
of  additional  interest  rate  increases  in 
the  near  future  caused  the  Bank  to 
believe  that  the  CMOs  would  not 


assets  of  the  Plans  do  not  include  any  of  the 
mortgages  underlying  such  CMOs. 

*The  Broker-Dealers'  bids  showm  in  the  table 
represent  a  price  quoted  per  SlOO  of  principal.  To 


determine  the  fair  market  value  for  each  CMO  tiased 
on  the  average  bid  quoted,  the  par  value  of  the  CMO 
would  be  muhiplied  by  the  particular  quote, 
expressed  as  a  percentage  of  100.  For  example,  if 
the  par  value  of  the  CMO  was  $10,000  and  the 


appreciate  in  the  near  term.  As  a  result 
of  these  changing  market  conditions,  the 
Bank  anticipated  that  the  CMOs  will  not 
be  retired  for  fifteen  to  twenty  years  due 
to  the  slovdng  of  the  prepayment  speed 
because  of  the  recent  increases  in  the 

average  bid  for  the  CMO  on  April  25.  1995  was 
S39.50  per  SlOO  of  principal,  the  quoted  price 
would  have  been  S3950  since  SIO.OOO  x  .3950  = 
S395D. 
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interest  rates.' 

5.  Under  the  terms  of  the  Plans  and 
the  apphcable  law.  a  Plan  participant 
who  retires  or  terminates  employment  is 
eligible  to  receive  a  distribution  of  the 
value  of  his  or  her  account  in  the  Plan, 
sometime  immediately  following 
retirement  or  termination.  For  purposes 
of  this  distribution,  the  value  of  the 
participant's  account  is  the  value  of  the 
account  as  of  the  Plan's  last  valuation 
date.  If  the  Plans  continued  to  hold  the 
CMOs,  the  value  of  each  participant's 
account,  as  of  the  valuation  date,  would 
reflect  the  recent  decreases  in  fair 
market  value  of  the  CMOs.  In  order  to 
mitigate  such  potential  losses,  the  Bank 
purchased  the  CMOs  on  April  25,  1995 
from  the  Plans  at  an  amount,  which  in 
each  case  was  equal  to  the  greater  of:  (a) 
The  outstanding  principal  balance  for 
each  CMO  ovraed  by  the  Plans,  plus 
accrued  but  unpeud  interest,  at  the  time 
of  the  sale,  (b)  the  amortized  cost  for 
each  CMO  owned  by  the  Plans,  plus 
accrued  but  unpaid  interest,  as 
determined  by  the  Bank  on  the  date  of 
sale;  or  (c)  the  fair  market  value  of  each 
CMO  owned  by  the  Plans  on  the  basis 
of  reasonable  inquiry  from  at  least  three 
sources  that  are  broker-dealers  or 
pricing  services  independent  of  the 
Bank. 


6.  The  Bank  calculated  the  value  of 
the  CMOs  held  by  the  Plans,  as  of  April 
25, 1995,  using  an  amortized  cost 
computation.  The  Bank  states  that  the 
computation  of  the  amortized  cost  was 
arrived  at  by  a  series  of  computations. 
First,  the  Bank  determined  the  amount 
of  the  discount  paid  upon  purchase 
(Purchase  price — 100  =  Discount).  The 
par  value  or  face  value  of  each  CMO  was 
100.  The  Bank  states  that  any  discount 
must  be  allocated  monthly  in  order  to  be 
properly  matched  to  the  principal 
payments  to  be  received  over  the  life  of 
the  investment.  Also,  any  discount  must 
be  allocated  monthly  in  order  to 
properly  account  for  the  income  to  be 
earned  over  the  life  of  the  investment. 
The  number  of  months  to  which  the 
Bank  allocated  each  discount  was 
determined  by  the  WAL  for  each  CMO 
at  the  time  of  purchase  (expressed  in 
years)  multiplied  by  twelve  (WAL  x  12 
=  amortizing  months).*  Then,  the  Bank 
determined  the  amount  of  each  discount 
to  be  allocated  to  each  month  by 
dividing  each  discount  by  the  number  of 
amortizing  months.  The  Bank 
determined  the  number  of  months 
remaining  in  the  life  of  each  CMO  by 
subtracting  from  the  number  of 
amortizing  months  the  number  of 
months  that  the  Plan  actually  held  each 


CMO.  The  Bank  states  that  the 
remaining  months  were  then  multiplied 
by  each  monthly  discount  amount  to 
arrive  at  the  discoimt  balance  for  each 
CMO.  The  discount  balance  was  added 
to  the  par  value  for  each  CMO  (i.e.,  100) 
to  arrive  at  the  amortized  cost  remaining 
for  each  CMO.  Thus,  the  Bank  states 
that  the  formula  it  used  for  calculating 
amortized  cost  was  as  follows: ' 

7.  The  Bank  also  calculated  the 
remaining  principal  balance,  plus 
accrued  but  unpaid  interest,  on  the 
CMO  investments  held  by  each  Plan  as 
of  April  25,  1995,  based  on  the  original 
cost  of  the  securities  and  the  principal 
and  interest  payments  received  by  the 
Plans  through  that  date.  As  shown  on 
the  table  below,  the  Bank  represents 
that,  as  of  April  25, 1995,  all  of  the 
Plans  would  have  received  more  than 
the  remaining  principal  balances  (plus 
accrued  but  unpaid  interest)  on  their 
CMO  investments  by  using  the  Bank's 
amortized  cost  computation  for  the 
CMOs.  In  addition,  the  table  below 
shows  the  fair  market  values  of  the 
CMOs  held  by  each  Plan,  based  on  the 
Bank's  solicitation  of  bids  from  the 
Broker-Dealers. 


Plan 

Amort,  cost 

Prin.  bal. 

Mkt.  value 

Adams  Plan 

$62,321 
259,723 
132.126 
139,288 
14.466 
243.234 

$53,845 
225.534 
111,662 
116.543 
11.698 
210.076 

$19,650 

Lake  Plan            _ 

80,643 

Cumberldnd  Plan        - ....•••..... 

34.889 

Clinic  Plan                                                      „ 

30.108 

RucKels  Plan  

2,925 

Bank  Plan                     

72,895 

The  Bank  also  determined  that,  as  of 
April  25,  1995,  a  sales  price  for  the 
CMOs  held  by  each  Plan  based  on 


amortized  cost,  plus  the  total  principal 
and  interest  payments  received  by  the 
Plans  through  the  date  of  sale,  produced 


a  total  return  to  the  Plans  that  exceeded 
the  Plans'  total  original  cost  for  the 
CMOs. 


'The  Department  is  expressing  no  opinion  in  this 
proposed  exemption  regarding  whether  the 
acquisition  and  holding  of  the  CMOs  by  the  Plans 
violated  any  of  the  fiduciary  responsibility 
provisions  of  Part  4  of  Title  I  of  the  Act. 

The  Department  notes  that  section  404(a)  of  the 
Act  requires,  among  other  things,  that  a  fiduciary 
of  a  plan  act  prudently,  solely  in  the  interest  of  the 
plan's  participants  and  beneHciaries,  and  for  the 
exclusive  purpose  of  providing  bei  Tits  to 
participants  and  beneficiaries  when  making 
investment  decisions  on  behalf  of  a  plan.  Section 
404(a)  of  the  Act  also  states  that  a  plan  fiduciary 
should  diversify  the  investments  of  a  plan  so  as  to 
minimize  the  risk  of  large  losses,  unless  under  the 
circumstances  it  is  clearly  prudent  not  to  do  so. 

In  this  regard,  the  Department  is  not  providing 
any  opinion  as  to  whether  a  particular  category  of 
investments  or  investment  strategy  would  be 
considered  prudent  or  in  the  best  interests  of  a  plan 
as  required  by  section  404  of  the  Act.  The 
determination  of  the  prudence  of  a  particular 
investment  or  investment  course  of  action  must  be 
made  by  a  plan  fiduciary  after  appropriate 
consideration  to  those  facts  and  circumstances  that, 
given  the  scope  of  such  fiduciary's  investment 


duties,  the  fiduciary  knows  or  should  know  are 
relevant  to  the  particular  investment  or  investment 
course  of  action  involved,  including  the  plan's 
potential  exposure  to  losses  and  the  role  the 
investment  or  investment  course  of  action  plays  in 
that  portion  of  the  plan's  investment  portfolio  with 
respect  to  which  the  fiduciary  has  investment 
duties  (see  29  CFR  2550.404a-l).  The  Department 
also  notes  that  in  order  to  act  prudently  in  making 
such  investment  decisions,  a  plan  fiduciary  must 
consider,  among  other  bctors.  the  availability,  risks 
and  potential  return  of  alternative  investments  for 
the  plan.  Thus,  a  particular  investment  by  a  plan, 
which  is  selected  in  preference  to  other  alternative 
investments,  would  generally  not  be  prudent  if  such 
investment  involves  a  greater  risk  to  the  security  of 
a  plan's  assets  than  comparable  investments 
offering  a  similar  return  or  result. 

'As  noted  previously  in  Representation  f3,  the 
WAL  for  a  CMO  is  determined  at  the  time  of 
purchase  based  on  various  assumptions  about  the 
speed  of  principal  repayments  and  interest  rate 
changes,  using  financial  data  provided  by 
independent  sources  (such  as  Bloomberg  Financial 
Markets).  The  Bank  states  that  changes  to  the 
formula  for  calculating  the  amortized  cost  based  on 


WAL  assumptions  other  than  at  the  time  of 
purchase  would  not  provide  an  administratively 
acceptable  method  of  allocating  the  discount  for  a 
CMO  because  such  a  method  would  require 
constant  adjustments  which  are  not  material  to  the 
concept  of  income  recognition  as  it  relates  to  CMOs. 

^  For  example,  assume  that  a  particular  CMO 
investment  has  been  held  by  a  Plan  for  6  months. 
If  the  WAL  was  2.02  years  and  the  cost  was  90 
based  on  the  par  value  being  100.  the  formula 
would  be: 

li(90-100)/(2.02  X  12)1  X  |(2.02  x  12)  -  6)1)  +  100 

=  l(  -  10/24.24)  X  (24.24  -  6))  +  100 

=  (-.4125413x18.24)+  100 

=  -7.5247533  +  100 

=  92.475247 

As  the  formula  indicates,  the  amortized  cost 
using  the  average  life  at  purchase  would  be 
S92.475247  as  compared  to  the  actual  cost  of 
$90.00.  Therefore,  the  Bank  states  that  the 
amortized  cost  formula  will  cause  the  Plan  to  be 
paid  an  amount  for  this  CMO  investment  which  is 
slightly  more  than  the  Plan's  original  cost  (i.e. 
basis). 
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Plan 


Adams  Plan  

Lake  Plan  

Cumberland  Plan 

Clink;  Plan  

Ruckels  Plan  

Bank  Plan  


Interest 
received 


$4,080 
18,117 
10,199 
12,376 
1.531 
17.513 


Principal 
receiv§d 


15.689 
1^826 


20.395 


Amort,  cost 


$62,321 
259,723 
132,126 
139^88 
14,466 
243,234 


Total 
receipts 


$66,401 
293,529 
161,151 
151,664 
15.997 
281,142 
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Original 
cost 


$57,925 
259,273 
140,688 
128,884 
13.228 
247.927 


The  Bank  represents  that  each  Plan 
received  a  reasonable  rate  of  return  on 
the  CMOs  during  the  period  of  time  that 
it  held  the  CMOs.  In  this  regard,  the 
Bank  states  that  the  annualized 
weighted  average  rate  of  return  received 
by  each  Plan  on  its  CMOs,  net  of  the 
principal  investment,  was  as  follows:  (i) 
14.28%  for  the  Adams  Plan;  (ii)  13.57% 
for  the  Lake  Plan;  (iii)  16.62%  for  the 
Cumberland  Plan;  (iv)  17.91%  for  the 
Clinic  Plan;  (v)  21.53%  for  the  Ruckels 
Plan;  and  (vi)  14.16%  for  the  Bank 
Plan.* 

Based  on  the  Bank's  determination 
that  the  amortized  cost  method  resulted 
in  the  greatest  sales  price  as  of  April  25, 
1995,  5ie  Bank  purchased  the  CMOs 
from  the  Plans  on  April  25.  1995  at  each 
CMOs'  amortized  cost  for  a  total  of 
$851,158. 

8.  The  Bank,  as  trustee  of  the  Plans, 
states  that  the  sale  of  the  CMOs  was  in 
the  best  interests  of  the  Plans  and  their 
participants  and  beneficiaries.  The  Bank 
states  that  the  sale  allowed  the  Plan 
participants  to  insulate  themselves  from 
further  decreases  in  the  fair  market 
value  of  the  CMOs  and  to  mitigate  any 
losses.  In  addition,  the  Bank  states  that 
the  sale  of  the  CMOs  shifted  the 
consequences  associated  with  selling 
the  CMOs  before  their  retirement  from 
the  Plan  participants  to  the  Bank. 

9.  The  Bank  represents  that  it  took  all 
appropriate  actions  necessary  to 
safeguard  the  interests  of  the  Plans  and 
their  participants  and  beneficiaries  in 
connection  with  the  sale  of  the  CMOs. 
The  Bank  ensures  that  each  Plan 
received  the  appropriate  amount  of  cash 
ftx)m  the  Bank  in  exchange  for  such 
Plan's  CMOs  on  April  25. 1995.  The 
Bank  also  ensures  that  the  Plans  did  not 
pay  any  commissions  or  other  expenses 


•The  formula  for  the  annualized  rate  of  return  for 
the  months  held  was  computed  for  each  CMO  as 
follows:  [(((Interest  Collected  +  Accretion  Income) 
/  Number  of  Months  Held)  x  12)  /  Total  Cost).  The 
term  "Accretion  Income"  represents  the  accretion 
of  the  discount  received  off  of  the  face  value  of  each 
CMO  allocated  to  the  number  of  months  each  CMO 
was  held.  To  arrive  at  an  annualized  weighted 
average  rate  of  return  for  each  Plan,  the  annualized 
rate  of  return  for  each  CMO  was  calculated  to  reflect 
the  return  of  each  CMO  held  by  each  Plan.  The 
individual  CMOs  held  by  each  Plan  were 
"weighted"  according  to  the  amount  invested  to 
compute  the  toul  weighted  average  rate  of  return 
for  each  Plan. 


in  connection  with  the  sale  of  the  CMOs 
to  the  Bank. 

10.  In  summary,  the  Bank  represents 
that  the  sale  satisfied  the  statutory 
criteria  of  section  408(a)  of  the  Act  and 
section  4975  of  the  Code  because:  (a) 
Each  sale  was  a  one-time  transaction  for 
cash:  (b)  Each  Plan  received  an  amount 
that  was  equal  to  the  greater  of:  (i)  The 
outstanding  principal  balance  for  each 
CMO  owned  by  the  Plan,  plus  accrued 
but  impaid  interest,  at  the  time  of  the 
sale;  (ii)  the  amortized  cost  for  each 
CMO  owned  by  the  Plans,  plus  accrued 
but  unpaid  interest,  as  determined  by 
the  Bank  on  the  date  of  sale;  or  (iii)  the 
fair  market  value  of  each  CMO  owned 
by  the  Plan  as  determined  by  the  Bank 
on  the  basis  of  reasonable  inquiry  from 
at  least  three  sources  that  are  broker- 
dealers  or  pricing  services  independent 
of  the  Bank;  (c)  The  Plans  did  not  pay 
any  commissions  or  other  expenses  with 
respect  to  the  sale;  (d)  The  Bank,  as 
trustee  of  the  Plans,  determined  that  the 
sale  of  the  CMOs  would  be  in  the  best 
interests  of  each  Plan  and  its 
participants  and  beneficiaries;  (e)  The 
Bank  took  all  appropriate  actions 
necessary  to  safeguard  the  interests  of 
the  Plans  and  their  participants  and 
beneficiaries  in  connection  with  the 
proposed  transactions;  and  (f)  Each  Plan 
received  a  reasonable  rate  of  return  on 
the  CMOs  during  the  period  of  time  it 
held  the  CMOs. 

Notice  to  Interested  Persons 

The  applicant  states  that  notice  of  the 
proposed  exemption  shall  be  made  by 
first  class  mail  to  the  appropriate  Plan 
fiduciaries  within  fifteen  days  following 
the  pubhcation  of  the  proposed 
exemption  in  the  Federal  Register.  This 
notice  shall  include  a  copy  of  the  notice 
of  proposed  exemption  as  published  in 
the  Federal  Register  and  a  supplemental 
statement  (see  29  CFR  2570.43(b)(2)) 
which  informs  interested  persons  of 
their  right  to  comment  on  and/or 
request  a  hearing  with  respect  to  the 
proposed  exemption.  Comments  and 
requests  for  a  public  hearing  are  due 
within  forty-five  days  foUov^ng  the 
publication  of  the  proposed  exemption 
in  the  Federal  Register. 


Appendix 

A.  The  FNMA  Guaranteed  REMIC 
Pass-Through  Certificates,  Fannie  Mae 
REMIC  Trust  1991-110,  Class  E  were 
issued  by  Fannie  Mae  as  part  of  an  issue 
of  pass-through  certificates  vdth  nine 
various  classes  in  the  total  amount  of 
$200,010,000.  The  Bank,  as  trustee  of 
the  Plans,  purchased  portions  of  one  of 
those  classes.  The  Certificates  are 
secured  by  first  lien  residential 
mortgages  with  an  original  term  to 
maturity  of  360  months  or  less. 

This  REMIC  uses  a  300  PSA 
assumption  regarding  principal 
repayment  (3  Umes  100  PSA).  The  WAL 
for  the  E  class  based  on  a  300  PSA  was 
10.9  years  at  the  time  of  purchase. 

This  REMIC  is  a  principal  only  bond 
and,  therefore,  does  not  bear  interest. 
The  initial  interest  rate  and  final 
distribution  date  for  class  E  was  9.1 
percent  and  May  of  2021,  respectively. 

B.  The  FNMA  Guaranteed  REMIC 
Pass-Through  Certificates,  Fannie  Mae 
REMIC  Trust  1992-96,  Class  B  were 
issued  by  Fannie  Mae  as  part  of  an  issue 
of  pass- through  certificates  with  six 
various  classes  in  the  total  amount  of 
$300  million.  The  Bank,  as  trustee  of  the 
Plans,  purchased  portions  of  one  of 
those  classes.  The  Certificates  are 
secured  by  first  lien  residential 
mortgages  with  an  original  term  to 
maturity  of  360  months  or  less. 

This  REMIC  uses  a  375  PSA 
assumption  regarding  principal 
repayment  (3.75  times  100  PSA).  The 
WAL  for  the  B  class  based  on  a  375  PSA 
was  5.9  years  at  the  time  of  purchase. 

This  REMIC  is  a  principal  only  bond 
and,  therefore,  does  not  bear  interest. 
The  initial  interest  rate  and  final 
distribution  date  for  class  B  was  8.3 
percent  and  May  of  2022.  respectively. 

C.  The  FNMA  Guaranteed  REMIC 
Pass-Through  Certificates,  Fannie  Mae 
REMIC  Trust  1993-225,  Classes  SM  and 
SO  were  issued  by  Fannie  Mae  as  part 
of  an  issue  of  pass-through  certificates 
with  130  various  classes  in  the  total 
amount  of  $3,102,000,000.  The  Bank,  as 
trustee  of  the  Plans,  purchased  a  portion 
of  one  class.  The  Certificates  are  secured 
by  first  lien  residential  mortgages  with 
an  original  term  to  maturity  of  360 
months  or  less. 
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This  REMIC  uses  a  200  PSA 
assumption  regarding  principal 
repayment  (2  times  100  PSA).  The  WAL 
for  class  SM  and  SO  based  on  a  200  PSA 
was  20.2  years  and  9.4  years, 
respectively,  at  the  time  of  purchase. 

The  formula  for  the  interest  on  class 
SM  is  27.7289%  -  (UBORx4.26589) 
with  a  minimum  rate  of  0.0%  and  a 
maximum  rate  of  27.7289%.'  For  class 
SO,  the  interest  is  23.1358%— 
(LIBORx3. 30495)  with  a  minimum  rate 
of  0.0%  and  a  maximum  rate  of  23.135. 
As  an  inverse  floater,  the  movement  of 
LIBOR  has  an  inverse  relationship  on 
the  interest  paid  on  all  inverse  floating 
rate  classes.  The  initial  interest  rates  for 
the  SM  and  SO  classes  were  14.92206% 
and  12.60047,  respectively.  The  final 
distribution  dates  for  the  SM  and  SO 
classes  were  E)ecember  2023  and 
November  2022,  respectively.  The 
interest  rate  for  the  SM  class  can  drop 
to  0.0%  if  LIBOR  reaches  6.5%  or 
higher.  The  interest  rate  for  the  SO  class 
can  drop  to  0.0%  if  LIBOR  reaches  7.0% 
or  higher. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
E.  F.  Williams  of  the  Department, 
telephone  (202)  219-«194.  (This  is  not 
a  toll-free  number.) 

PaineWebber  Incorporated  Located  in 
New  York,  New  York 

(Application  No.  0-09953) 
Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  imder  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  Part  2570,  Subpart  B  (55 
FR  32836,  32847,  August  10, 1990).  If 
the  exemption  is  granted,  PaineWebber 
Incorporated  and  each  of  its  affihates 
(collectively,  PaineWebber),  shall  not  be 
precluded  from  functioning  as  a 
"qualified  professional  asset  manager" 
pursuant  to  Prohibited  Transaction 
Class  Exemption  84-14  (PTCE  84-14.  49 
FR  9494,  March  13,  1984)  solely  because 
of  a  failure  to  satisfy  section  1(g)  of  FTCE 
84-14,  as  a  result  of  General  Electric 
Company's  ownership  interest  in 
PaineWebber,  including  any  current  or 
future  affiliate  of  PaineWebber  which  is, 
or  in  the  future  may  become,  eligible  to 
serve  as  a  QPAM  under  PTCE  84-14; 
provided  the  following  conditions  are 
satisfied: 

(A)  This  exemption  is  not  applicable 
to  any  affiliation  by  PaineWebber  with 


'"LIBOR"  refers  to  the  arithmetic  mean  of  the 
London  intert>ank  offered  quotations  for  one-month 
Eurodollar  deposits.  LIBOR  moves  up  or  down  as 
interest  rates  move  up  or  down.  The  movement  of 
LIBOR  has  an  inverse  relationship  on  the  interest 
paid  on  ail  inverse  floating  rate  classes. 


any  person  or  entity  convicted  of  any  of 
the  felonies  described  in  part  1(g)  of 
PTCE  84-14.  other  than  G.E;  and 

(B)  This  exemption  is  not  applicable 
with  respect  to  any  convictions  of  G.E. 
for  felonies  described  in  part  1(g)  of 
PTCE  84-14  other  than  those  involved 
in  the  G.E.  Felonies,  described  below. 

Summary  of  Facts  and  Representations 

Introduction:  General  Electric 
Company  (G.E.),  an  approximately  22 
percent  owner  of  PaineWebber  Group 
Inc.  (P.G.I.),  has  been  convicted  during 
the  past  ten  years  of  certain  felonies 
relating  to  G.E.'s  govenunent  contracts 
operations  prior  to  its  acquisition  of 
interests  in  P.G.I.  Because  G.E.  acquired 
ownership  interests  in  P.G.I,  during 
1994,  the  felony  convictions  could  bar 
P.G.I,  emd  its  wholly-owned  subsidiaries 
from  acting  as  "qualified  professional 
asset  managers"  (QPAMs)  under 
Prohibited  Transaction  Class  Exemption 
84-14  (PTCE  84-14,  49  FR  9494,  March 
13, 1984).  Part  1(g)  of  PTCE  84-14 
requires  that  no  person  owning,  directly 
or  indirectly,  5  percent  or  more  of  the 
QPAM  has  been  convicted  of  certain 
felonies  within  ten  years  preceding  the 
transaction  for  which  the  QPAM  intends 
to  utihze  PTCE  84-14.  PaineWebber 
Incorporated  (PaineWebber),  a  wholly- 
owned  subsidiary  of  P.G.I,  and  two  of 
PaineWebber's  wholly-owned 
subsidiaries  (collectively,  the 
Applicants)  are  requesting  an  exemption 
to  enable  them  to  qualify  as  QPAMs 
without  regard  to  any  failure  to  satisfy 
part  Kg)  of  PTCE  84-14  by  reason  of 
G.E.'s  ownership  of  P.G.I. ,  under  the 
terms  and  conditions  described  herein. 

1.  PaineWebber,  a  Delaware 
corporation  which  is  wholly  owned  by 
P.G.I. ,  engages  in  a  variety  of  securities 
services,  with  its  principal  place  of 
business  in  New  York,  New  York. 
PaineWebber  is  registered  as  a  broker- 
dealer  and  an  investment  adviser, 
maintciining  memberships  on  all 
principal  securities  and  commodities 
exchanges  in  the  United  States  as  well 
as  the  National  Association  of  Securities 
Dealers,  Inc.  PaineWebber  represents 
that  it  provides  investment  advisory 
services  relating  to  a  wide  variety  of 
securities,  including  but  not  limited  to 
the  following:  Exchange-listed,  over-the- 
counter  and  foreign  securities;  rights 
and  warrants;  securities  options  and 
futures;  corporate  and  governmental 
debt  securities;  commodities  futures, 
contracts  and  options;  bankers' 
acceptances;  and  mutual  fund  shares. 
PaineWebber  is  joined  in  requesting  the 
exemption  by  two  of  its  wholly-owned 
subsidiaries:  (a)  Mitchell  Hutchins  Asset 
Management  Inc.  (MHAM),  located  in 
New  York,  is  an  investment 


management  services  provider  which 
has  sponsored  and  offers  interests  in  a 
number  of  limited  partnerships  and 
offshore  funds;  and  (b)  Mitchell 
Hutchins  Institutional  Investors  Inc. 
(MHII),  located  in  New  York,  provides 
discretionary  investment  management 
services  and  non-discretionary 
investment  advisory  services.  MHII 
provides  investment  advice  relating  to 
privately-placed  alternative  asset 
investment  vehicles,  including  funds 
specializing  in  venture  capital, 
distressed  debt,  leveraged  buyouts  and 
restructurings,  and  privately-placed 
securities. 

The  Applicants  represent  that  the 
clientele  served  by  the  operations  of 
PaineWebber  and  its  subsidiaries, 
especially  MHAM  and  MHII,  include 
substantial  numbers  of  large  employee 
benefit  plans  subject  to  the  Act.  The 
applicants  maintain  that,  given  the  size 
and  number  of  the  plans  which  the 
Applicants  represent,  the  large  number 
of  financial  service  providers  engaged 
by  such  plans,  the  breadth  of  the 
definition  of  "party  in  interest"  under 
the  Act,  and  the  wide  array  of  services 
offered  by  the  Applicants,  it  would  not 
be  unconunon  for  an  Applicant  to 
propose  a  transaction  involving  a  party 
in  interest  with  respect  to  a  plan  for 
which  the  Applicant  is  acting  in  a 
fiduciary  capacity.  The  Apphcants 
represent  that  the  proposing  of  such 
transactions  is  occasionally  necessary  to 
offer  plan  clients  adequate  investment 
diversification  opportunities,  and  that 
such  opportunities  will  be  missed  if  the 
Apphcants  are  not  permitted  to  function 
as  QPAMs  pursuant  to  PTCE  84-14. 

2.  PaineWebber  represents  that  prior 
to  October  17, 1994,  G.E.  did  not  have 
any  ownership  interests  in  any  of  the 
Apphcants.  On  October  17, 1994,  an 
agreement  was  executed  (the 
Agreement)  between  P.G.I. ,  G.E.  and 
G.E.'s  wholly-owned  subsidiary  Kidder 
Peabody  Group  Inc.  (Kidder).  Pursuant 
to  the  Agreement,  P.G.I,  acquired  certain 
assets  of  Kidder,  and  G.E.  acquired 
21,500,00  shares  of  P.G.I,  common 
stock,  which  is  the  sole  outstanding 
class  of  P.G.I,  securities  entitled  to  vote 
in  the  election  of  P.G.I,  directors.  The 
Agreement  also  resulted  in  G.E.'s  receipt 
of  2,500,000  shares  of  redeemable 
preferred  P.G.I,  stock,  which  does  not 
confer  the  right  to  vote  for  directors  or 
any  right  to  convert  to  shares  of 
common  stock,  and  1 ,000,000  shares  of 
convertible  preferred  P.G.I,  stock,  which 
does  not  confer  any  right  to  vote  for 
directors.  G.E.  has  the  right,  subject  to 
approval  of  the  shareholders  of  P.G.I. ,  to 
convert  its  shares  of  convertible 
preferred  stock  into  P.G.I,  common 
stock,  and  G.E.  submitted  a  proposal  at 


the  May  1995  annual  P.G.I,  shareholders 
meeting  to  enable  the  conversion  of 
G.E.'s  convertible  preferred  stock  into 
common  stock.  The  Applicants 
represent  that  it  is  estimated  that  G.E. 
would  acquire  an  additional  5,521,811 
shares  of  P.G.I,  common  stock  through 
the  conversion  of  the  convertible 
preferred  stock,  resulting  in  G.E.'s 
ownership  in  the  aggregate  of 
approximately  27,021,811  shares,  or 
approximately  26.4  percent  of  the 
outstanding  shares,  of  P.G.I,  common 
stock. 

3.  On  three  occasions  from  1986 
through  1992,  G.E.  pled  guihy  or  was 
convicted  of  felonies  relating  to  the 
govenunent  contract  activities  of  G.E. 
and  its  subsidiaries  (the  G.E.  Felonies). 
The  Applicants  represent  that  the  G.E. 
Felonies  did  not  in  any  way  relate  to 
any  employee  benefit  plan  or  any 
person's  authority  with  respect  to  an 
employee  benefit  plan.  The  Apphcants 
describe  the  G.E.  Felonies  more 
specifically  as  follows: 

(a)  On  May  13, 1986,  G.E.  pled  guilty 
to  four  counts  of  filing  false  claims  with 
the  United  States  Air  Force  and  104 
counts  of  filing  false  statements  with  the 
United  States  Air  Force  in  connection 
with  work  performed  in  1980  by  G.E.'s 
Re-  Entry  Systems  Operation.  The 
Applicants  represent  that  these  counts 
primarily  related  to  individual  time 
cards  that  were  improperly  charged  to 
certain  government  contracts. 
•      (b)  On  February  2,  1990,  G.E.  was 
convicted  of  mail  fraud  and  violations 
of  the  False  Claims  Act  relating  to  the 
conduct  in  1983  of  two  contract 
employees  of  a  G.E.  subsidiary. 
Management  and  Technical  Services 
Co.,  involving  failure  to  notify  the 
United  States  Army  that  subcontractors 
had  agreed  to  prices  lower  than  those 
contained  in  projections  for  the  project. 
The  Applicants  represent  that  neither 
G.E.  nor  any  officer  or  employee  of  G.E. 
was  accused  of  having  knowledge  of  the 
discrepancy  and  wittJiolding  it  from  the 
United  States  Army. 

(c)  On  July  22, 1992  G.E.  pled  guilty 
to  violations  of  18  U.S.C.  287 
(submitting  false  claims  against  the 
United  States),  18  U.S.C.  1957  (engaging 
in  monetary  transactions  in  criminally 
derived  property),  15  U.S.C. 
78m(b)(2)(A)  and  78ff(a)  (inaccurate 
books  and  records),  and  18  U.S.C.  371 
(conspiracy  to  defraud  and  conmiit 
offenses  against  the  United  States).  The 
Applicants  represent  that  these 
violations  related  to  a  series  of  events 
between  1984  and  1990,  involving  false 
statements  made  by  employees  of  G.E. 
Aircraft  Engines  Division  to  a  foreign 
government  that  led  such  foreign 
government  to  submit  false  claims  to  the 


United  States  relating  to  the  purchase  of 
weapons. 

4.  The  Applicants  represent  that  the 
G.E.  Felonies  did  not  relate  in  any  way 
to  the  conduct  or  business  of 
PaineWebber,  any  PaineWebber 
seciuities  broker  or  dealer,  investment 
adviser,  bank,  insurance  company  or 
fiduciary.  The  Applicants  maintain, 
however,  that  although  none  of  the 
unlawful  conduct  involved  the 
Applicants'  investment  management 
activities  or  any  plans  covered  by  the 
Act,  the  criminal  activities  described 
above  could  preclude  each  component 
of  PaineWebber,  as  an  affihate  of  G.E. , 
from  serving  as  a  "quahfied  professional 
asset  manager"  (QPAM),  due  to  the 
provisions  of  sections  1(g)  and  V(d)  of 
PTCE  84-14.  Section  Kg)  of  PTCE  84-14 
precludes  a  person  who  otherwise 
qualifies  as  a  QPAM  from  serving  as  a 
QPAM  if  such  person  or  an  affiliate 
thereof  has  within  the  10  years 
immediately  preceding  the  transaction 
been  either  convicted  or  released  from 
imprisonment  as  a  result  of  certain 
criminal  activity,  including  any  crime 
described  in  section  411  of  the  Act. 
Because  the  G.E.  Felonies  involved 
crimes  described  in  section  411  of  the 
Act  and  monies  transferred  to  or 
claimed  by  G.E.,  the  Applicants 
represent  that  they  may  be  barred  from 
qualifying  as  QPAMs. 

5.  Accordingly,  the  Apphcants 
request  an  exemption  to  enable 
PaineWebber  and  its  components  and 
subsidiaries  to  function  as  QPAMs 
despite  their  failure  to  satisfy  section 
1(g)  of  FTCE  84-14  solely  because  of  the 
G.E.  Felonies  and  the  Apphcants' 
affihation  with  G.E.  The  Applicants 
request  that  the  exemption  also  apply  to 
wholly-owned  PaineWebber 
subsidiaries  that  are  created  or  acquired 
in  the  future.  The  transactions  covered 
by  the  proposed  exemption  would 
include  the  full  range  of  transactions 
that  can  be  executed  by  investment 
managers  who  qualify  as  QPAMs 
pursuant  to  PTCE  84-14.  If  granted,  the 
exemption  will  enable  PaineWebber  and 
its  direct  and  indirect  wholly-owned 
subsidiaries  to  qualify  as  QPAMs  by 
satisfying  all  conditions  of  PTCE  84-14, 
except  that  G.E.'s  convictions  and  guilty 
pleas  in  connection  with  the  G.E. 
Felonies  shall  not  prevent  satisfaction  of 
the  condition  stated  in  section  Kg)  of 
PTCE  84-14  because  of  affiliation  with 
G.E.  The  exemption,  if  granted,  will 
relate  only  to  the  Apphcants'  affiliation 
with  G.E.  and  not  to  their  affihation 
with  any  other  persons  or  entities.^" 


6.  The  Applicants  maintain  that 
because  of  restrictions  on  G.E.'s  abihty 
to  influence  the  management  or  pohcies 
of  the  Apphcants,  there  is  no  cause  for 
concern  that  the  affiliation  with  G.E. 
will  in  any  way  affect  the  suitabihty  of 
any  of  the  Apphcants  to  act  as  a  QPAM. 
The  Apphcants  represent  that  the 
Agreement  contains  the  following 
restrictions  and  prohibitions  which 
effectively  preclude  G.E.  from 
controlhng  the  Apphcants:  (a)  At  the 
annual  meeting  of  P.G.I. 's  shareholders, 
G.E.  is  required  to  present  its  shares  to 
establish  a  quorum  and  may  only  vote 
its  shares  either  as  directed  by  P.G.I. 's 
board  of  directors  or  in  proportion  as  all 
other  shares  are  voted  on  a  matter;  (b) 
G.E.  has  only  one  representative  cm 
P.G.I. 's  board  of  directors,  comprised  of 
15  persons,  and  no  representative  on 
P.G.I. 's  executive  committee;  (c)  G.E.  is 
given  no  right,  power  or  privilege  to  be 
consulted  on  decisions  of  P.G.I,  or  to  be 
involved  in  the  day-to-day  management 
of  P.G.I. ;  (d)  G.E.  has  not  been  given  any 
veto  power  over  any  corporate  action  by 
P.G.I.;  and  (e)  G.E.  is  prohibited  from 
sohciting  proxies  or  otherwise  obtaining 
proxies  in  opposition  to  the  P.G.I,  board 
of  directors.  "The  Apphcants  emphasize 
that  G.E.'s  acquisition  of  an  ownership 
interesting  P.G.I,  did  not  result  in  any 
integration  of  the  separate  businesses  of 
G.E.  and  the  Apphcants.  To  the 
contrary,  the  Applicants  represent  that 
G.E.  merely  became  a  shareholder  of 
P.G.I.,  and  the  Applicants'  businesses 
remain  entirely  separate  from  G.E.'s 
business. 

Furthermore,  the  Applicants  state  that 
they  are  committed  to  a  strong  legal 
compliance  program,  involving  their 
own  policies  and  procedures  to  promote 
compliance  with  applicable  laws 
including  the  Act.  In  this  regard,  the 
Applicants  represent  that  their  internal 
compliance  procedures  currently  are 
undergoing  revision  and  updating, 
including  an  expansion  of  the  materials 
relating  to  fiduciary  responsibilities  and 
prohibited  transactions  under  the  Act, 
in  order  to  prevent  illegal  activity  in  the 
conduct  of  their  business.  The 
Applicants  state  that  such  expanded 
discussion  of  the  Act  will  be  reflected 
in  newly-promulgated  revisions  to 
P.G.I.'s  sales  practice  policy  manual  and 
the  branch  office  managers'  supervisory 
manual,  each  of  which  will  feature 
updated  legal  developments  and 
illustrative  examples  to  make  sales  staff 


'opor  example,  any  afTiliation  of  the  Applicants 
with  any  company  or  individual  convicted  of  any 
of  the  felonies  described  in  section  411  of  the  Act, 


other  than  G.E.  with  respect  to  the  G.E.  Felonies 
described  herein,  is  not  within  the  scope  of  the 
exemption  proposed  herein.  Furthermore,  any 
future  convictions  of  or  guilty  pleas  by  G.E.  for 
felonies  described  in  part  1(g)  of  PTCE  84-14  are  not 
within  the  scope  of  the  exemption  proposed  herein. 
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aware  of  the  restrictions  involved  in 
dealing  v^th  employee  benefit  plans. 

7.  In  summary,  the  AppUcants 
represent  that  the  criteria  of  section 
408(a)  of  the  Act  are  satisfied  for  the 
following  reasons:  (a)  The  G.E.  Felonies 
occurred  prior  to  any  affiliation  between 
G.E.  and  the  Applicants,  and  did  not 
involve  any  conduct  on  the  part  of  the 
Applicants;  (b)  G.E.  does  not  have 
control  or  influence  over  the  operations 
of  the  Applicants;  (c)  The  Applicants 
are  undertaking  reform  and  revision  of 
their  policies  and  procedures  to  prevent 
illegal  activity;  and  (d)  The  exemption 
will  permit  the  Applicants  to  engage  in 
a  broader  variety  of  investments  and 
services  on  behalf  of  client  employee 
benefit  plans  which  demand  diverse 
investment  opportiuiities. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  Willett  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 

LEGENT  Retirement  Security  Plan  (the 
Plan)  Located  in  Pittsburgh,  PA 

(Application  No.  D-10015) 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  Part  2570,  Subpart  B  (55 
FR  32836,  August  10, 1990).  If  the 
exemption  is  granted,  the  restrictions  of 
sections  406(a),  406  (b)(1)  and  (b)(2)  of 
the  Act  and  the  sanctions  resulting  from 
the  application  of  section  4975  of  the 
Code,  by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code,  shall  not  apply 
to  the  proposed  cash  sale  by  the  Plan  of 
a  limited  partnership  interest  in  BPT 
Union  City  Associates,  Inc.  (the  BPT 
Interest)  to  LEGENT  Corporation 
(LEGENT),  a  party  in  interest  with 
respect  to  the  Plan. 

This  proposed  exemption  is 
conditioned  upon  thp  following 
requirements:  (1)  All  terms  and 
conditions  of  the  sale  are  at  least  as 
favorable  to  the  Plan  as  those  obtainable 
in  an  arm's  length  transaction  with  an 
unrelated  party;  (2)  the  sale  is  a  one- 
time transaction  for  cash;  (3)  the  Plan  is 
not  required  to  pay  any  commissions, 
costs  or  other  expenses  in  connection 
with  the  sale;  and  (4)  the  Plan  receives 
a  sales  price  which  is  not  less  than  the 
greater  of:  (a)  The  fair  market  value  of 
the  BPT  Interest  as  determined  by  a 
qualified,  independent  appraiser,  or  (b) 
the  total  acquisition  cost  plus 
opportunity  costs  attributable  to  the 
BPT  Interest. 


Summary  of  Facts  and  Representations 

1.  The  Plan  is  a  defined  contribution 
plan  sponsored  by  LEGENT,  a  publicly- 
held  Pennsylvania  corporation  engaged 
in  supplying  systems  management 
solutions  to  large  users  of  computer 
technology.  As  of  September  30,  1993, 
the  Plan  had  net  assets  available  for 
benefits  that  totaled  $49,202,389  and 
1,890  participants. 

Prior  to  September  1,  1993,  Mellon 
Bank  (Mellon  Bank)  served  as  the  Plan 
trustee.  Effective  September  1, 1993, 
Fidelity  Investments  became  the  trustee 
of  all  of  the  Plan's  assets  with  the 
exception  of  certain  limited  partnership 
interests  (the  Interests).  Although 
Mellon  Bank  continues  to  serve  as  Plan 
trustee  with  respect  these  Interests, 
which  the  Plan  holds  as  general  assets, 
effective  1989,  the  Plan  has  permitted 
each  participant  to  direct  the 
investments  held  in  his  or  her 
individual  account  among  several  funds 
selected  by  LEGENT. 

2.  On  July  1,  1977,  Morino  Inc. 
(Morino),  a  Delaware  corporation 
engaged  in  supplying  systems 
management  solutions  to  users  of 
computer  technology,  adopted  the 
Morino  Associates.  Inc.  Money  Purchase 
Pension  Plan  (Morino  Pension  Plan)  and 
the  Morino  Associates.  Inc.  Profit 
Sharing  Plan  (Morino  Profit  Sharing 
Plan;  collectively,  the  Morino  Plans).  On 
October  1,  1989,  Morino  merged  with 
Duquesne  Systems,  Inc.  (Duquesne)  and 
formed  LEGENT.  Effective  October  1 , 
1989,  the  Morino  Pension  Plan  merged 
into  the  E>uquesne  Systems,  Inc.  Pension 
Plan  and  the  Morino  Profit  Sharing  Plan 
merged  into  the  Duquesne  Systems,  Inc. 
Profit  Sharing  Plan.  The  resulting 
merged  plans  were  amended  and 
restated  effective  October  1, 1989  as  the 
LEGENT  Corporation  Pension  Plan  and 
the  LEGENT  Corporation  Savings  Plan, 
respectively.  Subsequently  on  October 
1. 1992,  the  LEGENT  Corporation 
Savings  Plan  was  amended  and  restated 
as  the  Plan  to  reflect  the  merging  of  the 
LEGENT  Corporation  Pension  Plan  and 
the  Goal  Systems  International,  Inc. 
Profit  Sharing  Plan  into  the  LEGENT 
Corporation  Savings  Plan  due  to  the 
merger  of  Goal  Systems  International, 
hic.  into  LEGENT. 

3.  Among  the  assets  of  the  Plan  is  a 

6  percent  limited  partnership  interest  in 
BPT,  a  Tennessee  limited  partnership 
that  was  organized  to  acquire,  own, 
operate  and  sell  a  strip  shopping  center 
located  in  Union  City,  Tennessee.  BPT 
is  an  uiu^lated  party.  In  a  private 
offering  memorandum  dated  June  5, 
1985,  BPT  made  an  aggregate  offering  to 
investors  of  $1,548,680.  In  accordance 
with  the  terms  of  the  memorandimi. 


BPT  offered  to  sell  35  Umited 
partnership  units  for  a  per  unit  purchase 
price  of  $25,677  and  35  participation 
notes  for  an  issuance  price  per  note  of 
$18,571.  The  participation  notes  consist 
of  second  deeds  of  trust  on  real  property 
and  they  mature  on  July  31, 1995. 

The  Morino  Pension  Plan  and  the 
Morino  Profit  Sharing  Plan  acquired  two 
and  three  participation  notes, 
respectively,  from  unrelated  parties  on 
August  30, 1985  for  a  total  purchase 
price  of  $92,855.  The  acquisition  of  the 
BPT  Interest  was  made  at  the  direction 
of  Morino.  Although  the  Plan  received 
income  totaling  $20,341  from  BPT  for 
the  years  1990  and  1991,  no  further 
income  payments  were  made  to  the  Plan 
after  1991. 

To  the  extent  known,  none  of  the 
obUgors  of  the  notes  are  parties  in 
interest  with  respect  to  the  Plan.  In 
addition,  the  general  partners  of  BPT 
and  the  investors  in  such  limited 
partnership  are  not  related  to  the  Plan 
or  its  predecessors.  Further,  it  is 
represented  that  LEGENT  has  never 
invested  in  BPT. 

4.  When  Morino  was  merged  with 
Duquesne,  the  existing  Plan  accounts 
invested  in  the  BPT  Interest  were  not 
intially  frozen.  Because  the  former 
Morino  Plans  did  not  offer  individual 
participant  investment  elections,  the 
Plan  has  held  the  BPT  Interest  as  a 
general  asset  with  a  portion  of  such 
Interest  being  allocated  to  all 
participants  in  the  Morino  Plans.  As 
these  participants  terminated  their 
employment  with  Duquesne,  their 
allocable  portion  of  the  BPT  Interest  was 
purchased  by  the  Plan  using  the  cash 
generated  from  such  Interest.  The 
remaining  portions  of  the  participant 
accounts  that  were  invested  in  the  BPT 
Interest  were  frozen  when  Mellon  Bank 
determined  that  the  BPT  Interest  had  no 
value  and  there  was  insufficient  cash  to 
purchase  any  additional  portions  from 
terminating  employees.  Accordingly, 
LEGENT  froze  the  remaining  accounts 
invested  in  the  BPT  Interest.  As  of 
January  13,  1995,  the  BPT  Interest  was 
allocated  to  the  accounts  of  eighty-six 
former  Morino  employees. 

5.  LEGENT  represents  that  the  BPT 
Interest  is  a  highly  ilUquid  investment 
for  which  there  is  a  very  limited 
secondary  market.'^  Mellon  Bank 
represents,  in  a  letter  dated  November 
29,  1993,  that  it  has  made  every  effort 
to  sell  the  BPT  Interest  to  unrelated 
parties.  However,  due  to  the  insufficient 
secondary  market,  no  purchaser  has 


been  found.  Accordingly.  LEGENT 
requests  an  administrative  exemption 
from  the  Department  in  order  to 
purchase  the  BPT  Interest  from  the  Plan. 

6.  Mellon  Bank  proposes  to  sell  the 
BPT  Interest  to  LEGENT  for  not  less 
than  the  greater  of:  (a)  The  fair  market 
value  of  5ie  BPT  Interest  as  determined 
by  a  qualified,  independent  appraiser, 
or  (b)  the  total  acquisition  cost  and 
opportimity  costs  attributable  to  the 
BPT  Interest.  The  proposed  sale  will  be 
a  one-time  transaction  for  cash.  In 
addition,  the  Plan  will  not  be  required 
to  pay  any  fees,  commissions  or 
expenses  in  connection  with  the  sale. 
Mellon  Bank  represents  that  it  will 
determine,  prior  to  the  sale,  whether 
such  transaction  is  appropriate  for  the 
Plan  and  is  in  the  best  interests  of  the 
Plan  and  its  participants  and 
beneficiaries. 

7.  In  an  appraisal  report  dated 
October  20,  1994,  G.  Dan  Poag. 
President  of  Bright,  Poag  &  Thompson, 
Inc.,  the  general  partner  of  BPT,  states 
that  the  BPT  Interest  has  no  fair  market 
value.  Mr.  Poag  explains  that  the 
investor  notes  are  subordinate  to  the 
first  mortgage  and  have  not  been 
serviced  in  some  time.  In  an  addendum 
to  his  appraisal  report  of  April  17,  1995, 
Mr.  Poag  again  confirms  that  the  BPT 
Interest  has  a  current  fair  market  value 
of  zero  as  of  that  date. 

8.  Because  the  fair  market  value  of  the 
BPT  Interest  is  less  than  its  acquisition 
cost,  LEGENT  will  purchase  the  BPT 
Interest  from  the  Plan  for  the  latter 
amount.  In  addition,  LEGENT 
represents  that  because  the  Plan  did  not 
receive  an  adequate  rate  of  return  on  the 
BPT  Interest,  it  wall  pay  $18,922  to 
make  up  for  the  Plan's  lost  opportimity 
costs. '2 

Accordingly,  LEGENT  will  purchase 
the  BPT  Interest  from  the  Plan  for  an 
aggregate  purchase  price  of  $111,777." 

9.  In  summary,  it  is  represented  that 
the  transaction  will  satisfy  the  statutory 
criteria  for  an  exemption  under  section 
408(a)  of  the  Act  because:  (a)  All  terms 
and  conditions  of  the  sale  will  be  at 


*'The  Department  expresses  no  opinion,  in  this 
proposed  exemption,  on  whether  Plan  fiduciaries 
violated  any  of  the  fiduciary  responsibility 
provisions  of  Part  4  of  Title  I  of  the  Act  in  acquiring 
and  holding  the  BPT  Interest. 


>J  LEGENT  represents  that  the  average  rates  of 
return  for  the  remaining  assets  that  were  held  each 
year  by  its  predecessor  Plans  is  a  fair  measure  of 
the  Plan's  lost  opportunity  costs.  Therefore. 
LEGENT  has  calculated  interest  on  the  amount 
invested  in  the  BPT  Interest  for  the  Plan  Years 
beginning  after  September  30,  1991  since  BPT  paid 
dividends  to  the  Plan  through  1991.  Using  this 
method  of  calculation,  LEGENT  represents  that  the 
BPT  Interest  would  have  earned  aggregate 
opportunity  costs  of  $18,922. 

"The  applicant  represents  that  the  amount  by 
which  the  purchase  price  for  the  BPT  Interest 
exceeds  its  fair  market  value,  if  treated  as  an 
employer  contribution  to  the  Plan,  when  added  to 
the  balance  of  the  annual  additions  to  such  Plan, 
will  not  exceed  the  limitation  prescribed  by  section 
41 5  of  the  Code. 


least  as  favorable  to  the  Plan  as  those 
obtainable  in  an  arm's  length 
transaction  with  £ui  unrelated  party;  (b) 
the  sale  will  be  a  one-time  transaction 
for  cash;  (c)  the  Plan  will  not  be 
required  to  pay  any  commissions,  costs 
or  other  expenses  in  connection  with 
the  sale;  (d)  the  Plan  will  receive  a  sales 
price  not  less  than  the  greater  of:  (1)  The 
fair  market  value  of  the  BPT  Interest  as 
determined  by  a  qualified,  independent 
appraiser,  or  (2)  the  total  acquisition 
cost  plus  opportunity  costs  that  are 
attributable  to  the  BPT  Interest;  and  (e) 
Mellon  Bank  will  determine  that  the 
sale  is  appropriate  transaction  for  the 
Plan  and  in  the  best  interests  of  the  Plan 
and  its  participants  and  beneficiaries. 

Tax  Consequences  of  Transaction 

The  Department  of  the  Treasury  has 
determined  that  if  a  transaction  between 
a  qualified  employee  benefit  plan  and 
its  sponsoring  employer  (or  affiUate 
thereof)  results  in  the  plan  either  paying 
less  than  or  receiving  more  than  fair 
market  value,  such  excess  may  be 
considered  to  be  a  contribution  by  the 
sponsoring  employer  to  the  plan  and 
therefore  must  be  examined  under 
applicable  provisions  of  the  Code, 
including  sections  401(a)(4),  404  and 
415. 

Notice  to  Interested  Persons 

Notice  of  the  proposed  exemption 
will  be  given  to  all  interested  persons  by 
first-class  mail  within  30  days  of  the 
date  of  publication  of  the  notice  of 
pendency  in  the  Federal  Register.  Such 
notice  will  include  a  copy  of  the  notice 
of  proposed  exemption  as  pubUshed  in 
the  Federal  Register  and  shall  inform 
interested  persons  of  their  right  to 
comment  on  and/or  to  request  a  hearing. 
Comments  with  respect  to  the  notice  of 
proposed  exemption  are  due  within  60 
days  after  the  date  of  pubUcation  of  this 
proposed  exemption  in  the  Federal 
Register. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Jan  D.  Broady  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 

KeyCorp  401  (k)  Savings  Plan  (the  Plan) 
Located  in  Cleveland,  Ohio 

[Application  No.  D-100231 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  imder  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  part  2570,  subpart  B  (55 
FR  32836,  32847,  August  10, 1990).  If 
the  exemption  is  granted,  the 
restrictions  of  sections  406(a)  and 


406(b)(1)  and  406(b)(2)  of  the  Act,  and 
the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)(A) 
through  (E)  of  the  Code,  shall  not  apply 
to  the  proposed  loan  of  funds  (the  Loan) 
to  the  Plan  by  KeyCorp  (the  Employer), 
the  sponsor  of  the  Plan,  with  respect  to 
Guaranteed  Investment  Contract  No. 
62149  (the  GIC)  issued  by  Confederation 
Life  Insurance  Company  of  Canada 
(Confederation),  and  the  potential 
repayment  by  the  Plan  of  the  Loan  upon 
receipt  of  payments  under  the  GIC; 
provided  the  following  conditions  are 
satisfied:  (a)  No  interest  and/or  other 
expenses  are  paid  by  the  Plan  in 
connection  with  the  Loan;  (b)  All  of  the 
terms  and  conditions  of  the  proposed 
Loan  are  no  less  favorable  to  the  Plan 
than  those  which  the  Plan  could  obtain 
in  an  arm's-length  transaction  with  an 
unrelated  party;  (c)  The  Loan  will  be  no 
less  than  the  amount  described  in  this 
Notice  of  Proposed  Exemption;  (d)  The 
repayment  of  the  Loan  will  not  exceed 
the  total  amount  of  the  Loan;  (e)  The 
repayment  of  the  Loan  by  the  Plan  will 
be  restricted  to  fimds  paid  to  the  Plan 
imder  the  GIC  by  Confederation  or  other 
responsible  third  parties  with  respect  to 
the  GIC;  and  (f)  The  repayment  of  the 
Loan  will  be  waived  to  the  extent  the 
amount  of  the  Loan  exceeds  the 
proceeds  the  Plan  receives  from  the  GIC. 

Summary  of  Facts  and  Representatives 

1.  The  Employer  is  a  financial  service 
holding  company  headquartered  in 
Cleveland,  Ohio,  and  registered  under 
the  Federal  Bank  Holding  Company  Act 
of  1956.  The  Key  Trust  Company  of 
Ohio  (Key  Bank)  is  a  wholly  ovraed 
subsidiary  of  the  Employer.  Society 
Corporation  merged  with  and  into 
KeyCorp  effective  March  1, 1994,  with 
Society  Corporation  becoming  the  legal 
successor-in-interest.  Also  on  March  1, 
1994,  Society  Corporation  changed  its 
name  to  KeyCorp.  The  Society  National 
Bank,  formerly  a  subsidiary  of  Society 
Corporation,  is  now  Key  Bank. 

2.  The  Plan  is  a  defined  contribution 
profit  sharing  plan  with  a  cash  or 
deferred  arrangement  as  provided  in 
section  401(k)  of  the  Code,  and  an 
employee  stock  ownership  plan  as 
provided  in  section  4975(e)(7)  of  the 
Code.  Participants  are  permitted  to 
direct  the  investment  of  their  individual 
accoimts  among  five  investment  funds, 
the  Equity  Fund,  the  Money  Market 
Fund,  the  Balanced  Fund,  the  Bond 
Fund,  and  the  Corporation  Stock  Fund. 
Key  Bank  is  the  trustee  for  four  of  the 
five  investment  funds,  and  Wachovia 
Bank  of  North  Carolina  is  the  Trustee  of 
the  Plan's  Corporation  Stock  Fimd. 
Approximately  21,000  employees  of  the 
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Employer  and  its  affibates  participate  in 
the  Plan.  The  Plan  had  assets  of  $80.8 
million  as  of  April  24. 1995. 

3.  On  April  19, 1990,  Society  National 
Bank  (now.  Key  Bank]  as  trustee  for  the 
Society  Corporation  Employee  Stock 
Purchase  and  Savings  Plan  (now,  the 
Plan)  entered  into  an  agreement  with 
Confederation's  Atlanta.  Georgia  office 
to  purchase  the  QIC.  Under  the  terms  of 
the  GIC.  the  Plan  deposited  $1  miUion 
at  a  guaranteed  interest  rate  of  9.4%  for 
5  years.  Pursuant  to  the  terms  of  the 
CIC,  interest  of  $94,000  was  to  be  paid 
on  April  16  of  each  year  until  the 
expiration  date  of  the  GIC  on  April  16, 
1995.  On  April  16,  1995  a  final  payment 
of  $1,094,000  was  due  to  the  Plan.  In 
accordance  with  the  terms  of  the  GIC, 
all  interest  due  was  paid  to  the  Plan 
through  April  1994. 

On  August  11. 1994.  the  Canadian 
operations  of  Confederation  were  placed 
in  conservatorship  and  rehabilitation  by 
Canadian  regulators.  The  next  day, 
August  12.  1994.  the  Michigan 
Insurance  Commission  similarly  placed 
Confederation's  United  States 
operations  into  conservatorship  and 
rehabilitation.'*  Consequently,  on  April 
16.  1995.  the  final  payment  of 
$1,094,000  due  the  Plan  under  the  GIC 
was  not  paid.  In  addition,  the  applicant 
represents  that  it  is  uncertain  as  to  what 
portion  of  the  defaulted  interest  and 
principal  will  be  paid  to  the  Plan  and 
what  timeframe  and  payment  terms  will 
be  forthcoming  as  part  of  the 
rehabiUtation  proceedings. 

4.  In  order  to  prevent  any  loss  to  the 
Plan,  the  Employer  wishes  to  make  the 
Loan  under  the  terms  described  herein. 
The  amount  of  the  Loan  will  be  the  final 
payment  due  the  Plan  imder  the  GIC 
($1,094,000)  plus  interest  on  such 
amount  from  April  16,  1995,  at  the  rate 
of  interest  earned  by  the  Plan's  Bond 
Fund  to  the  date  of  the  Loan. 

The  applicant  represents  that  the 
Bond  Fund  is  primarily  invested  in  the 
Victory  Limited  Term  Income  Fund 
which  is  an  open-end  mutual  fund  (the 
Mutual  Fund).  The  Mutual  Fund 
prospectus  states  that  the  Mutual  Fund 
invests  in  high  grade  fixed  income 
securities  with  an  average  maturity  of 
between  two  and  five  years.  In  addition, 
the  Bond  Fund  holds  a  second  GIC 
which  is  not  the  subject  of  this  proposed 
exemption.  For  the  three  month  period 


'*The  Department  notes  that  the  decisions  to 
acquire  and  hold  the  GIC  are  governed  by  the 
fiduciary  responsibility  provisions  of  Part  4, 
Subtitle  B.  of  Title  I  of  the  Act.  In  this  regard,  the 
Department  is  not  herein  proposing  relief  for  any 
violations  of  Part  4  which  may  have  arisen  as  a 
result  of  the  acquisition  and  holding  of  the  GIC  by 
the  Plan. 


ended  March  31,  1995.  the  Bond  Fund 
had  a  return  of  2.87%. 

5.  No  interest  or  other  expenses  will 
be  paid  by  the  Plan  pursuant  to  the 
transaction.  Repayment  of  the  Loan  is 
hmited  to  the  amounts  received  by  the 
Plan  from  Confederation  or  any  other 
responsible  third  parties  making 
payment  on  behalf  of  Confederation. 
The  Employer  will  have  no  recoiu-se 
against  the  Plan  or  any  participants  or 
beneficiaries  for  additional  funds  to 
repay  the  Loan.  To  the  extent  the 
amounts  received  from  Confederation 
and  responsible  third  parties  are 
insufficient  to  repay  the  Loan, 
repayment  will  be  waived.  In  no  event 
will  the  repayment  exceed  the  amount 
of  the  Loan. 

6.  In  summary,  the  applicant 
represents  that  the  proposed  transaction 
will  satisfy  the  criteria  of  section  408(a) 
of  the  Act  because:  (a)  The  Plan  will 
receive  the  full  amount  due  under  the 
GIC  plus  interest  from  the  GIC's 
maturity  date  to  the  date  of  the  Loan;  (b) 
no  interest  or  other  expenses  will  be 
paid  by  the  Plan;  (c)  the  repayment  of 
the  Loan  is  restricted  to  amounts 
received  irom  Confederation  and  other 
responsible  third  parties  with  respect  to 
the  GIC;  (d)  the  repayment  will  not 
exceed  the  amount  of  the  Loan;  and  (e) 
repayment  will  be  waived  to  the  extent 
that  the  proceeds  received  with  respect 
to  the  GIC  are  less  than  the  amount  of 
the  Loan. 

NOTICE  TO  INTERESTED  PERSONS:  Notice 
to  interested  persons  will  be  provided 
within  30  days  of  the  publication  of  this 
Notice  in  the  Federal  Register. 
Conunents  and  requests  for  a  hearing  are 
due  60  days  from  the  date  of  publication 
of  this  Notice  in  the  Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT: 

Charles  S.  Edelstein  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-fi«e  number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  imder  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  reUeve 
a  fiduciary  or  other  party  in  interest  of 
disqualified  person  from  certain  other 
provisions  of  the  Act  and/ or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act.  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 


prudent  fashion  in  accordance  with 
section  404(a)(1)(b)  of  the  act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  Before  an  exemption  may  be 
granted  under  section  408(a)  of  the  Act 
and/or  section  4975(c)(2)  of  the  Code, 
the  Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan; 

(3)  The  proposed  exemptions,  if 
granted,  will  be  supplemental  to.  and 
not  in  derogation  of.  any  other 
provisions  of  the  Act  and/or  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Fiuthermore.  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction;  and 

(4)  The  proposed  exemptions,  if 
granted,  will  be  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  are  true  and  complete  and 
accurately  describe  all  material  terms  of 
the  transaction  which  is  the  subject  of 
the  exemption.  In  the  case  of  continuing 
exemption  transactions,  if  any  of  the 
material  facts  or  representations 
described  in  the  application  change 
after  the  exemption  is  granted,  the 
exemption  will  cease  to  apply  as  of  the 
date  of  such  change.  In  the  event  of  any 
such  change,  application  for  a  new 
exemption  may  be  made  to  the 
Department. 

Signed  at  Washington.  DC,  this  26th  day  of 
June,  1995. 
Ivan  Strasfeid, 

Director  of  Exemption  Determinations, 
Pension  and  Welfare  Benefits  Administration, 
Department  of  Labor. 
(FR  Doc.  95-16063  Filed  6-2»-95;  8:45  am] 

BILUNQ  CODE  4510-29-P 


NATIONAL  SCIENCE  FOUNDATION 

Notice  of  Permit  Applications  Received 
Under  the  Antarctic  Conservation  Act 

summary:  Notice  is  hereby  given  that 
the  National  Science  Foimdation  (NSF) 
has  received  a  waste  management 
permit  application  from  Adventure 
Network  Intemational  (ANI)  associated 
with  touristic  activities  at  several 
locations  in  Antarctica,  submitted  to 
NSF  pursuant  to  regulations  issued 
under  the  Antarctic  Conservation  Act  of 
1978. 


DATES:  Interested  parties  are  invited  to 
submit  written  data,  comments,  or 
views  with  respect  to  this  permit 
appUcation  on  or  before  July  31. 1995. 
Permit  applications  may  be  inspected  by 
interested  parties  at  the  Permit  Office, 
address  below. 

ADDRESSES:  Comments  should  be 
addressed  to  Permit  Office,  Room  755, 
Office  of  Polar  Programs,  National 
Science  Foundation,  4201  Wilson 
Boulevard.  Arlington.  Virginia  22230. 

FOR  FURTHER  INFORPilATION  CONTACT: 
Robert  S.  Cunningham  or  Peter  R. 
Karasik  at  the  above  address  or  (703) 
306-1031. 

SUPPLEMENTARY  INFORMATION:  NSF's 
Antarctic  Waste  Regulation.  45  CFR  Part 
671.  requires  all  U.S.  citizens  and 
entities  to  obtain  a  permit  for  the  use  or 
release  of  a  designated  pollutant  and  for 
the  release  of  waste  in  Antarctica.  NSF 
has  received  a  permit  application  under 
this  regulation  which  covers  the  waste 
management  activities  of  U.S.  citizens 
participating  in  antarctic  toiu^  managed 
by  ANI.  The  permit  appHcant  is:  Ms. 
Anne  Kershaw,  Adventure  Network 
Intemational,  Canon  House.  27  London 
End.  Beaconsfield.  Bucks.  HP9  2HN 
U.K. 

ANI  offers  climbing  trips  to  Vinson 
Massif,  the  Ellsworth  Mountains,  and 
the  Transantarctic  Mountains;  ski  trips 
to  the  Ellsworth  Mountains;  and  flights 
to  the  South  Pole  and  the  Emperor 
Penguin  colony  at  the  Dawson  Lambton 
Glacier  as  well  as  trips  to  other  antarctic 
locations.  The  permit  application  is 
Umited  to  the  waste  management 
activities  of  U.S.  citizens  participating 
in  the  programs.  The  proposed  duration 
of  the  permit  is  from  October  25. 1995 
through  October  24.  2000. 

Activity  for  Which  Permit  Requested 

ANI  takes  groups  which  include  up  to 
15  U.S.  citizens  to  locations  of  tourists 
interest  in  Antarctica.  In.some  of  the 
tours.  93  percent  octane  gasoline  is  used 
for  vehicles  and  equipment;  propane  is 
used  for  cooking  and  heating;  and 
unleaded  kerosene  (white  gas)  is  used  in 
small  camping  stoves  for  cooking  by 
field  parties.  These  substances  are 
designated  pollutants  imder  antarctic 
waste  regulations.  Wastes  and  unused 
supplies  are  packed  out  and  returned  to 
Pimta  Arenas,  Chile.  Conditions  of  the 
permit  will  include  requirements  to 
educate  all  participants  with  the 
requirements  of  the  Antarctic 
Conservation  Act  (ACA).  report  on  the 
removal  of  materials  and  any  accidental 
releases,  and  mange  human  waste  in 


accordance  with  antarctic  waste 

regulations. 

Robert  S.  Cunningham, 

Environmental  Compliance  Manager,  Office 

of  Polar  Pro-ams,  National  Science 

Foundation. 

[FR  Doc.  95-16021  Filed  6-28-95;  8:45  am) 

BILUNO  CODE  7SS6-01-M 


Committee  Management;  Renewals 

The  Assistant  Directors  having 
responsibiUty  for  the  29  Advisory 
Committees  listed  below  have 
determined  that  renewing  these  groups 
for  another  two  years  is  necessary  and 
in  the  pubUc  interest  in  coimection  with 
the  performance  of  duties  imposed  upon 
the  Director,  National  Science 
FoundaUon  (NSF),  by  42  USC  1861  et 
seq.  This  determination  follows 
consultation  with  the  Committee 
Management  Secretariat,  General 
Services  Administration. 
Advisory  Committee  for  Small  Business 

Industrial  Innovation  (#61)  (formerly 

called  Advisory  Committee  for 

Industrial  Innovation  Interface] 
Advisory  Committee  for  Biological 

Sciences (#1110) 
Advisory  Committee  for  Education  & 

Hirnian  Resources  (#1119) 
Advisory  Committee  for  Polar  Programs 

(#  1130) 
Advisory  Panel  for  Biochemistry  & 

Molecular  Structure  &  Function 

(#1134) 
Advisory  Panel  for  Cell  Biology  (#1136) 
Advisory  Panel  for  Developmental 

Mechanisms  (#1141) 
Advisory  Panel  for  Genetics  &  Nucleic 

Acids  (#1149) 
Advisory  Panel  for  Neuroscience 

(#1158) 
Advisory  Panel  for  Physiology  and 

Behavior  (#1160) 
Advisory  Committee  for  Engineering 

(#1170) 
Alan  T.  Waterman  Award  Committee 

(#1172) 
Federal  Networking  Council  Advisory 

Committee  (#1177) 
Special  Emphasis  Panel  in  Science 

Resources  Studies  (#1211) 
Advisory  Panel  for  Instrumentation  & 

Instrument  Development  (#1215) 
Special  Emphasis  Panel  in  Science  & 

Technology  Infrastructure  (#1373) 
Earth  Sciences  Proposal  Review  Panel 

(#1569) 
Advisory  Panel  for  Ecological  Studies 

(#1751) 
Advisory  Panel  for  Long-Term  Projects 

in  Environmental  Biology  (#1752) 
Advisory  Panel  for  Systematic  & 

Population  Biology  (#1753) 
Special  Emphasis  Panel  in  Biological 

Sciences (#1754) 


Advisory  Committee  for  Geosciences 

(#1755) 
Special  Emphasis  Panel  in  Geosciences 

(#1756) 
Advisory  Panel  for  Anthropological  * 

Geographic  Sciences  (#1757) 
Advisory  Panel  for  Cognitive. 

Psychological  &  Language  Sciences 

(#1758) 
Advisory  Panel  for  Economic.  Decision 

&  Management  Sciences  (#1759) 
Advisory  Panel  for  Science.  Technology 

&  Society  (#1760) 
Advisory  Panel  for  Social  &  Political 

Sciences (#1761) 
Special  Emphasis  Panel  in  Social, 

Behavioral  &  Economic  Research 

(#1766) 

Authority  for  these  Committees  v»rill 
expire  on  Jime  30. 1997.  imless  they  are 
renewed. 

Dated:  )une  26, 1995. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
[FR  Doc.  95-16035  Filed  6-28-95;  8:45-amI 

BILUNO  CODE  7SS6-Q1-M 

Advisory  Committee  for  Biological 
Sciences;  Committee  of  Visitors: 
Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name-.  Committee  of  Visitors  (GOV) 
Review  of  the  Genetics  and  Nucleic  Acids 
Cluster  in  the  Division  of  Molecular  and 
Cellular  Biosciences. 

Date  and  Time:  Thursday,  July  20  through 
Friday,  July  21, 1995;  8:30  A.M.  to  5:00  P.M. 

Place:  The  National  Science  Foundation. 
Room  340,  4201  Wilson  Boulevard. 
Arlington,  Virginia  22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Maryanna  Henkart.  Acting 
Division  Director  for  Molecular  and  Cellular 
Biosciences,  National  Science  Foundation, 
4201  Wilson  Boulevard.  Arlington,  Virginia. 
Telephone:  (703)  306-1440. 

Purpose  of  Meeting:  To  carry  out 
Committee  of  Visitors  (COV)  review, 
including  examination  of  decisions  on 
proposals,  reviewer  comments,  and  other 
privileged  materials. 

Agenda:  To  provide  oversight  review  of  the 
Genetics  and  Nucleic  Acids  Cluster  in  the 
Division  of  Molecular  &  Cellular  Biosciences. 

Reason  for  Closing:  The  meeting  is  closed 
to  the  public  because  the  Committee  is 
reviewing  proposal  actions  that  will  include 
privileged  intellectual  property  and  personal 
information  that  could  harm  individuals  if 
they  were  disclosed.  If  discussions  were  open 
to  the  public,  these  matters  that  are  exempt 
under  5  U.S.C.  552b(c)  (4)  and  (6)  of  the 
Government  in  the  Sunshine  Act  would  be 
improfjerly  disclosed. 
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Dated:  lune  26. 1995. 
M.  Rebecca  Winkler. 

Committee  Management  Officer. 

[FR  Doc.  95-16031  Filed  6-28-95;  8:45  am] 

BILUNQ  COOC  7S66-01-M 


Special  Emphasis  Panel  in  Civil  and 
Mechanical  Systems;  Notice  of 
(Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in  Civil  and 
Mechanical  Systems  (1205). 

Date  and  Time:  July  17  and  July  18. 1995; 
8:30  a.m.  to  5:00  p.m. 

Place:  NSF.  4201  Wilson  Boulevard,  Room 
530,  Arlington,  Virginia. 

Contact  Person:  Dr.  Devendra  P.  Caxg, 
Program  Director,  Dynamic  Systems  & 
Control  Program,  Division  of  Civil  and 
Mechanical  Systems,  Room  545,  NSF,  4201 
Wilson  Blvd.,  Arlington,  VA  22230  703/306- 
1361.  X5068. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  research 
proposals  as  part  of  the  selection  process  for 
awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c)  (4)  and  (6)  of  the  Government 
Sunshine  Act. 

Dated:  June  26, 1995. 
M.  Rebecca  Winkler. 
Committee  Management  Officer. 
[FR  Doc.  95-16029  Filed  6-28-95;  8:45  am) 

BiLUNG  CODE  7SS6-01-M 


Special  Emphasis  Panel  in  Design, 
Manufacture  and  Industrial  Innovation; 
Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended],  the  National  Science 
Foundation  aimounces  the  following 
meeting: 

Name  and  Committee  Code:  Special 
Emphasis  Panel  in  Design,  Manufacture  and 
Industrial  Innovation  (#1194) 

Date  and  Time:  July  20. 1995,  8:30  am  to 
5:00  pm. 

Place:  National  Science  Foundation,  4201 
Wilson  Boulevard,  Arlington,  VA  22230. 
Room  565. 

Type  of  Meeting:  Closed. 

Contact  Person:  Mr.  Charles  R.  Hauer, 
Program  Manager,  Small  Business  Innovation 
Research,  National  Science  Foundation,  4201 
Wilson  Boulevard,  Arlington  VA  22230. 
Telephone:  (703)  306-1391. 


Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  6nancial  support. 

Agenda:  To  review  and  evaluate  Small 
Business  Innovation  Research  (SBIRj 
proposals  as  part  of  the  selection  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  fmancial  data,  such  as 
salaries  and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  exempt  under  5  U.S.C. 
552(c)  (4)  and  (6)  of  the  Government  in  the 
Sunshine  Act. 

Dated:  June  26,  1995. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
IFR  Doc.  95-16032  Filed  6-28-95;  8:45  am) 

HLUNO  CODE  7SS6-01-M 


Advisory  Committee  for  Engineering; 
Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Advisory  Committee  for 
Engineering  (#11 70). 

Date  and  Time:  July  20-21, 1995:  8:00 
AM-5:00  PM. 

Place:  4201  Wilson  Boulevard,  Arlington, 
Virginia.  Rooms  530  and  580. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Joy  Pauschke.  National 
Science  Foundation,  4201  Wilson  Boulevard, 
Arlington,  Virginia,  22230.  Telephone:  (703) 
306-1380. 

Purpose  of  Meeting:  Committee  of  Visitors. 
Engineering  Education  Programs. 
Engineering  Education  and  Centers  Division. 
To  provide  assessment  of  program-level 
technical  and  managerial  matters  jiertaining 
to  proposal  decisions  and  program 
operations. 

Agenda:  To  assess  the  proposal  review 
process  and  technical  management  of  the 
Engineering  Education  Coalitions  and  the 
Combined  Research  Curriculum 
Development  programs. 

Reason  for  Closing:  The  files  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  June  26, 1995. 
M.  Rebecca  Winkler. 
Committee  Management  Officer. 
[FR  Doc.  95-16028  Filed  6-28-95;  8:45  am] 

BILUNG  CODE  755S-01-M 


Advisory  Committee  for  Mathematical 
and  Physical  Sciences  Committee  of 
Visitors;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name  and  Committee  Code:  Advisory 
Committee  for  Mathematical  and  Physical 
Sciences  Committee  of  Visitors. 

Date  and  Time:  July  20-21,  8:30  am-5:00 
pm. 

Place:  Room  375.  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  John  B.  Hunt.  National 
Science  Foundation.  4201  Wilson  Boulevard. 
Arlington.  VA  22230.  Telephone:  (703)  306- 
1857. 

Purpose  of  Meeting:  To  carry  out 
Committee  of  Visitors  (GOV)  review, 
including  examination  of  decisions  on 
proposals,  reviewer  comments,  and  other 
privileged  materials. 

Agenda:  To  provide  oversight  review  of  all 
of  the  programs  of  the  Division  of  Chemistry. 

Reason  for  Closing:  The  meeting  is  closed 
to  the  public  because  the  Conrmiittee  is 
reviewing  proposal  actions  that  will  include 
privileged  intellectual  property  and  personal 
information  that  could  harm  individuals  if 
they  are  disclosed.  If  discussions  were  open 
to  the  public,  these  matters  that  are  exempt 
under  5  U.S.C.  552b(c)(4)  and  (6)  of  the 
Government  in  the  Sunshine  Act  would  be 
improperly  disclosed. 

Dated:  June  26,  1995. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
[FR  Doc.  95-16033  Filed  6-28-95;  8:45  am] 
BILUNO  CODE  7SS»-01-M 


Special  Emphasis  Panel  in  Polar 
Programs;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Foundation  announces  the  follovdng 
meeting. 

Name  and  Committee  Code:  Special 
Emphasis  Panel  in  the  Polar  Programs. 

Date  and  Time:  July  20,  1995;  8:30  a.m.- 
5:00  p.m. 

Place:  National  Science  Foundation.  4201 
Wilson  Blvd.,  Arlington,  VA  22230,  Room 
730. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Polly  A.  Penhale. 
Program  Manager,  OPP,  Room  755 
Telephone:  (703)  306-1033. 

Purpose  of  Meeting:  To  provide  advice  and 
recQ^imendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  Southern 
Ocean  Joint  Global  Ocean  Flux  Modelling 
proposals  as  part  of  the  selection  process  for 
awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 


proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries  and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  exempt  under  5  U.S.C. 
552b(c)  (4)  and  (6)  of  the  Government  in  the 
Sunshine  Act. 

Dated:  June  26. 1995. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
[FR  Doc.  95-16030  Filed  6-28-95;  8:45  am] 

BILLING  CODE  7S6S-01-M 


Special  Emphasis  Panel  in  Systemic 
Reform;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name  and  Code:  Special  Emphasis  Panel 
in  Systemic  Reform  (1765). 

Date  and  Time:  July  12,  1995  (6:00-8:00 
pm);  July  13-14. 1995  (8:30-5:00  pm). 

Place:  National  Science  Foundation,  4201 
Wilson  Boulevard,  Room  390,  Arlington,  VA 
22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Madeleine  J.  Long.  Daniel   . 
D.  Burke,  Richard  P.  Mesa,  or  Paula  B. 
Duckett,  Program  Directors  for  Urban 
Systemic  Initiatives  Program,  National 
Science  Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230.  Telephone:  (703)  306- 
1684. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  Urban 
Systemic  Initiative  proposals  as  part  of  the 
selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
prof>osals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  June  26, 1995. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
(FR  Doc.  95-16034  Filed  6-28-95;  8:45  am] 
BiLUNG  CODE  756»-01-M 


Special  Emphasis  Panel  in 
Undergraduate  Education;  Notice  of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  followring 
meeting: 

Name:  Special  Emphasis  Panel  in 
Undergraduate  Education. 

Date  and  Time:  July  17, 1995  7:30  p.m.  to 
9:00  p.m.;  July  18, 1995;  8:30  a.m.  to  5:00 


p.m.;  July  19, 1995;  8:30  a.m.  to  5:00  p.m.; 
July  20, 1995;  8:30  a.m.  to  2:00  p.m. 

Place:  Doubletree  National  Airport  Hotel, 
300  Army/Navy  Drive,  Arlington,  VA  22202. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Herbert  Levitan. 
Section  Head,  National  Science  Foundation, 
4201  Wilson  Boulevard,  Arlington,  VA 
22230,  Telephone:  (703)  306-1666. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate 
unsolicited  proposals  submitted  to  the 
Course  and  Curriculum  Development- 
Mathematical  Sciences  and  their  Application 
throughout  the  Curiculum  (CCD-MATH) 
Panel  Meeting. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552  b.  (c)  (4)  and  (6)  of  the 
Government  in  the  Sunshine  Act. 

Dated:  June  26.  1995. 
M.  Rebecca  Winkler, 

Committee  Management  Officer. 

(FR  Doc.  95-16027  Filed  6-28-95,8:45  am] 

BILUNG  CODE  7SS6-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-445] 

Texas  Utilities  Electric  Company 
(Comanche  Peak  Steam  Electric 
Station,  Unit  1);  Exemption 

I 

Texas  Utilities  Electric  Company  (the 
licensee)  is  the  holder  of  Facility 
Operating  License  No.  NPF-87  for  the 
Comanche  Peak  Stpam  Electric  Station 
(CPSES),  Unit  No.  1.  The  license 
provides,  among  other  things,  that  the 
licensee  is  subject  to  all  rules, 
regulations,  and  orders  of  the 
Commission  now  or  hereafter  in  effect. 

The  facility  consists  of  a  pressurized 
water  reactor  at  the  licensee's  site  in 
Somervell  County,  Texas. 

n 

The  Code  of  Federal  Regulations.  10 
CFR  50.55a(f)(4)(ii).  requires  that 
inservice  tests  to  verify  operational 
readiness  of  pumps  and  valves,  whose 
function  is  required  for  safety, 
conducted  during  successive  120-month 
intervals  must  comply  with  the 
requirements  of  the  latest  edition  and 
addenda  of  Section  XI  of  the  ASME 
Boiler  and  Pressure  Vessel  Code 
incorporated  by  reference  in  paragraph 
(b)  of  10  CFR  50.55a,  twelve  months 
prior  to  the  start  of  the  120-month 
interval. 


NRC  regulations  in  10  CFR  50.12(a) 
provide  for  specific  exemptions  from 
the  requirements  of  the  regulation  in 
Part  50  if:  (1)  The  exemption  is 
authorized  by  law.  will  not  present  an 
undue  risk  to  the  public  health  and 
safety,  and  is  consistent  with  the 
common  defense  and  security;  and.  (2) 
special  circumstances  are  present.  The 
regulations  in.  10  CFR  50.12(a)(2)(ii) 
provide  that  special  circiunstances  are 
present  where  application  of  the 
regulation  in  the  particular 
circumstances  would  not  serve  the 
underlying  purpose  of  the  rule  or  is  not 
necessary  to  achieve  the  underlying 
purpose  of  the  rule.  The  underlying 
purpose  of  1^  CFR  50.55a(f)(4)(ii)  is  to 
assure  that  imervice  test  (1ST)  programs 
are  routinely  updated  to  conform  to 
advances  in  the  industry  in  order  to 
assure  continued  operability  of  pumps 
and  valves  required  for  safe  operation. 

m 

Pursuant  to  10  CFR  50.12.  the  licensee 
requested  on  March  1, 1994,  an 
exemption  from  the  requirement  of  10 
CFR  50.55a(f)(4)(ii)  which  would  allow 
the  first  periodic  120-month  interval 
revision  for  the  CPSES  Unit  1 1ST  plan 
to  be  based  on  the  Unit  2  commercial 
operation  dateJAugust  3. 1993).  The 
first  periodic  interval  for  Unit  1  is 
currently  based  on  the  Unit  1 
commercial  operation  date  (August  13. 
1990).  The  stafl^had  requested 
additional  information  to  supplement 
the  March  1. 1994,  letter.  The  Ucensee 
provided  the  requested  information  in 
its  letter  dated  August  12,  1994. 

CPSES  Unit  1  and  Unit  2  began 
commercial  operation  approximately 
three  years  apart  and  are  therefore  on 
different  schedules  for  periodic  1ST 
program  revisions.  In  order  to  maintain 
the  consistency  of  the  1ST  program 
between  CPSES  Units  1  and  2.  the 
licensee  intends  to  perform  future  120- 
month  program  revisions  for  both  units 
coincidently.  The  Ucensee  proposes  to 
accompUsh  this  by  performing  all  future 
1ST  program  revisions  for  both  units  at 
120-month  intervals  based  on  the  Unit 
2  commercial  operation  date.  This 
would  effectively  extend  the  first  test 
interval  for  Unit  1  from  120  months  to 
approximately  156  months. 

At  the  licensee's  request,  the  NRC 
staff  previously  granted  permission  to 
use  the  later  approved  1989  edition  of 
American  Society  of  Mechanical 
Engineers  Boiler  and  Pressure  Vessel 
Code  (ASME)  Section  XI  for  the  interval 
of  inservice  testing  at  CPSES  Unit  2  and 
at  the  same  time  granted  permission  to 
update  the  Unit  1  1ST  program  to  the 
use  of  that  same  Code.  Effectively,  the 
piunps  and  valves  at  CPSES  Units  1  and 
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2  are  being  tested  to  the  requirements  of 
a  later  Code  edition  that  might 
otherwise  not  be  required  to  be 
implemented  until  the  year  2000  for 
Unit  1  and  the  year  2003  for  Unit  2.  The 
changes  to  the  1989  edition  of  ASME 
Section  XI  regarding  pump  and  valve 
testing  represent  a  substantial  technical 
improvement  over  the  1986  edition  not 
usually  found  from  edition  to  edition. 
Since  none  of  the  1ST  test  frequencies 
are  directly  tied  to  the  120-month 
interval,  except  for  safety  and  relief 
valve  testing,  the  test  frequencies  are 
unchanged  and  remain  compliant  with 
the  committed  edition  of  the  code  or  as 
modified  by  approved  relief  requests. 
The  schedule  for  safety  and  relief  valves 
must  be  maintained  on  a  five-  or  ten- 
year  frequency;  however,  this  can  be 
accomplished  even  if  both  units  are 
placed  on  a  concurrent  interval. 

IV 

Therefore,  based  on  these 
considerations,  it  is  unlikely  that  the 
1ST  program  for  Unit  1  will  not  be 
updated  such  that  there  would  be  an 
increase  in  the  risk  of  failure  for 
operational  readiness  of  pumps  and 
valves  whose  function  is  required  for 
the  safety  of  Unit  1.  Since  the  Unit  1  1ST 
was  updated  to  the  Code  edition 
required  to  support  the  commercial 
operation  of  Unit  2  on  August  3,  1993, 
Unit  1  was  effectively  updated  per  10 
CFR  50.55a(fl(4)(ii)  at  that  time.  Thus, 
using  that  date  as  the  start  of  the  120- 
month  interval  will  achieve  the 
imderlying  purpose  of  10  CFR 
50.55a(f)(4)(ii).  However,  as  noted 
above,  the  licensee  must  maintain  the 
safety  and  relief  valve  testing  on  a  5- 
and  10-year  frequency,  in  accordance 
with  American  National  Standards 
Institute  (ANSI)/ ASME  OM-1.  which  is 
referenced  in  the  1989  edition  of  ASME 
Section  XI  as  applicable  for  testing  of 
safety  and  reUef  valves. 

Consequently,  the  Commission 
concludes  that  the  special 
circumstances  of  10  CFR  50.12(a)(2)(ii) 
exist  in  that  application  of  the 
regulation  in  this  particular 
circumstance  is  not  necessary  to  achieve 
the  underlying  purpose  of  the  rule. 

Further,  it  is  advantageous  for  a 
facility  with  two  similar  units  to 
implement  an  1ST  program  which  is 
consistent  between  units  by  testing  each 
unit  to  the  same  Code  edition  and  by 
scheduling  120-month  program  updates 
on  each  unit  to  coincide.  CPSES  Units 
1  and  2  are  similar  units  and  the 
licensee  has  therefore  attempted  to 
capture  these  advantages  through  the 
use  of  one  1ST  program  which  specifies 
the  same  test  requirements  for  both 
units  based  on  the  same  Code  Edition. 


The  advantages  include  a  significant 
reduction  in  the  administrative  effort 
required  in  preparing  periodic  program 
updates,  a  corresponding  reduction  in 
the  program  review  effort  by  the  NRC 
staff  and  a  reduction  in  the  potential  for 
personnel  errors  in  the  performance  of 
testing  requirements.  Further,  a 
significant  unit  difference  is  eliminated 
by  applying  the  same  Code 
requirements  to  the  testing  of  both  units. 
In  addition,  this  exemption  increases 
plant  safety  through  simpUfication  and 
standardization  of  plant  testing 
procediu-es,  does  not  present  an  undue 
risk  to  the  public  health  and  safety,  and 
is  consistent  with  the  common  defense 
and  security. 


Accordingly,  the  Commission  has 
determined  that,  pursuant  to  10  CFR 
50.12,  this  exemption  is  authorized  by 
law,  will  not  endanger  life  or  property 
or  the  common  defense  and  security, 
and  is  otherwise  in  the  public  interest 
and  that  the  special  circumstances 
required  by  10  CFR  50.12(a)(ii)  are 
present.  Therefore,  the  Commission 
hereby  grants  Texas  Utilities  Electric 
Company  an  exemption  from  those 
requirements  of  10  CFR  50.55a(0(4)(ii) 
such  that  the  CPSES  Unit  1,  periodic 
120-month  1ST  program  interval 
revisions  will  be  based  on  the  Unit  2 
commercial  operation  date  (August  3, 
1993). 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that  the 
granting  of  this  exemption  will  have  no 
significant  effect  on  the  quality  of  the 
human  environment  (60  FR  32356).  This 
exemption  is  effective  upon  issuance. 

Dated  at  Rockville,  Maryland,  this  21st  day 
of  June  1995. 

For  the  Nuclear  Regulatory  Commission. 
Elinor  G.  Adensam, 

Acting  Director,  Division  of  Reactor  Projects 
ni/rV,  Office  of  Nuclear  Reactor  Regulation. 
(FR  Doc.  95-15965  Filed  6-28-95;  8:45  am] 

BILUNO  COOe  7S90-01-M 


OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Management  Accountability  and 
Control 

AGENCY:  Office  of  Management  and 

Budget. 

action:  Final  Revision  of  OMB  Circular 

No.  A-123. 

SUMMARY:  This  Notice  revises  Office  of 
Management  and  Budget  (OMB) 
Circular  No.  A-123,  "Management 
Accountability  and  Control."  The 
Circular,  which  was  previously  titled 


"Internal  Control  Systems,"  implements 
the  Federal  Managers'  Financial 
Integrity  Act  of  1982  (FMFIA). 
FOR  FURTHER  INFORMATION  CONTACT: 
Office  of  Management  and  Budget, 
Office  of  Federal  Financial 
Management,  Management  Integrity 
Branch,  Room  6025,  New  Executive 
Office  Building,  Washington,  DC  20503, 
telephone  (202)  395-6911  and  fax  (202) 
395-3952.  For  a  copy  of  the  revised 
Circular,  contact  Office  of 
Administration,  Publications  Office, 
room  2200,  New  Executive  Office 
Building,  Washington,  DC  20503,  or 
telephone  (202)  395-7332. 
ELECTRONIC  ACCESS:  This  Circular  is  also 
accessible  on  the  U.S.  Department  of 
Commerce's  FedWorld  Network  under 
the  OMB  Library  of  Files. 

•  The  Telnet  address  for  FedWorld 
via  Internet  is  "fedworld.gov". 

•  The  World  Wide  Web  address  is 
"http://wwrw.fedworld.gov/ 
ftp.htm#omb". 

•  For  file  transfer  protocol  (FTP) 
access,  the  address  is  "ftp:// 
fwux.fedworld.gov/pub/omb/omb.htm". 

The  telephone  number  for  the 
FedWorld  help  desk  is  (703)  487-4608. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

Circular  No.  A-123  was  last  issued  on 
August  4,  1986.  On  March  13, 1995  the 
Office  of  Management  and  Budget 
requested  public  comments  on  a  revised 
version  of  the  Circular  (60  FR  13484). 

The  revision  announced  here  alters 
requirements  for  executive  agencies  on 
evaluating  management  controls, 
consistent  with  recommendations  made 
by  the  National  Performance  Review. 
The  Circular  now  integrates  many 
policy  issuances  on  management  control 
into  a  single  document,  and  provides  a 
framework  for  integrating  management 
control  assessments  with  other  work 
now  being  performed  by  agency 
managers,  auditors  and  evaluators. 

The  Circular  emphasizes  that 
management  controls  should  benefit 
rather  than  enoimber  management,  and 
should  make  sense  for  each  agency's 
operating  structiu^  and  environment.  By 
giving  agencies  the  discretion  to 
determine  which  tools  to  use  in  arriving 
at  the  annual  assurance  statement  to  the 
President  and  the  Congress,  the  Circular 
represents  an  important  step  toward  a 
streamlined  management  control 
program  that  incorporates  the 
reinvention  principles  of  this 
Administration. 

B.  Analysis  of  Comments 

Thirty-three  responses  were  received 
from  23  Federal  agencies  and  the 
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American  Institute  of  Certified  PubUc 
Accountants  (AICPA).  Of  the  33 
responses,  14  simply  agreed  with  the 
proposed  revision  and  made  no 
comments  on  the  docimient,  although 
some  had  minor  conunents  on  a 
proposal  by  the  Chief  Financial  Officers' 
Council  to  streamline  reporting.  Almost 
all  of  the  remaining  19  responses  were 
also  in  favor  of  the  revision,  but  made 
some  specific  suggestions. 

A  summary  of  the  transmittal 
memorandum  and  the  five  sections  of 
the  Circular  follows.  Each  section 
indicates  which  comments  were 
accepted  and  which  were  not  accepted. 

Transmittal  Memorandum.  This 
memorandum,  signed  by  the  OMB 
Director,  summarizes  the  purpose, 
authority,  and  policy  reflected  in  the 
Circular,  the  actions  required,  and 
related  administrative  information.  Four 
agencies  made  comments  relating  to  the 
memorandum. 

Comments  Accepted:  The  statement 
describing  management  accountabiUty 
is  now  repeated  in  Section  I  of  the 
Circular.  The  definition  of  management 
controls  (which  appears  in  both  the 
memorandum  and  Section  II)  has  been 
amended  to  state  that  controls  should 
ensure  reliable  "and  timely" 
information.  The  requirement  that 
agencies  report  annually  on 
management  controls  is  now  explicitly 
stated  in  the  memorandum.  In  addition, 
OMB  has  added  instructions  on 
accessing  the  Circular  electronically. 

Comment  Not  Accepted:  One  agency 
suggested  that  performance  appraisals 
be  used  to  hold  managers  accountable 
for  management  control  responsibilities. 
OMB  supports  this  concept  but  prefers 
that  the  specific  content  of  appraisals  be 
left  to  each  agency. 

Section  I.  Introduction.  This  section 
describes  a  framework  for  agency 
management  control  programs  that 
integrates  management  control  activities 
with  other  management  requirements 
and  policies,  such  as  the  Government 
Performance  and  Results  Act  (GPRA), 
the  Chief  Financial  Officers  (CFOs)  Act, 
the  Inspector  General  (IG)  Act,  and  other 
congressional  and  Executive  Branch 
requirements.  The  foimdation  of  this 
policy  is  that  management  control 
activities  are  not  stand-alone 
management  practices,  but  rather  are 
woven  into  the  day-to-day  operational 
responsibilities  of  agency  managers. 

Agencies  are  encouraged  to  plan  for 
how  the  requirements  of  the  Circular 
vvrill  be  implemented.  Agencies  are  also 
encouraged  to  establish  senior  level 
management  councils  to  address 
management  accountability  and  related 
issues  within  the  broad  context  of 
agency  operations. 


Comments  Accepted:  At  the 
suggestion  of  three  agencies,  the 
language  illustrating  how  controls  can 
be  integrated  into  the  overall 
management  process  has  been  clarified. 
The  text  now  indicates  more  clearly  that 
the  examples  used  to  make  this  point 
are  in  fact  examples,  not  new  Circular 
requirements.  Because  the  Act 
encompasses  agency  operations,  as  well 
as  program  and  administrative  areas, 
appropriate  language  has  been  included 
in  the  Circular.  In  addition,  the  Ciroilar 
states  that  24  agencies  are  covered  by 
the  CFOs  Act,  which  reflects  the 
legislation  last  year  that  made  the  Social 
Security  Administration  an  independent 
agency  from  the  Department  of  Health 
and  Human  Services. 

Comments  Not  Accepted:  Two 
agencies  questioned  elimination  of  the 
Management  Control  Plan.  The 
importance  of  planning  has  not  been 
diminished  in  the  new  Circular,  but 
OMB  will  no  longer  dictate  the  scope 
and  content  of  an  agency's  planning 
document.  An  agency  may  choose,  for 
example,  to  meet  the  Circular's  planning 
requirement  by  addressing  management 
controls  in  a  broader  strategic  plan  for 
agency  management. 

Section  11.  Establishing  Management 
Controb.  This  section  defines 
management  controls,  and  requires 
agency  managers  to  develop  and 
implement  appropriate  management 
controls.  Included  in  this  section  are 
general  and  specific  management 
control  standards,  drawn  in  large  part 
from  the  standards  issued  by  the 
General  Accoimting  Office  (GAO).  By 
including  these  standards  in  the 
Circular,  OMB  is  continuing  its  efforts 
to  integrate  various  management  control 
pohcies  into  a  single  document  to  make 
it  easier  for  Federal  managers  to 
implement  good  management  controls. 

Conunents  Accepted:  Four  agencies 
questioned  whether  the  definition  of 
internal  controls  as  a  subset  of 
management  controls  should  be  limited 
to  conditions  "that  could  have  a 
material  effect  on  [the  entity's]  financial 
statements."  One  agency  pointed  out 
that  deficiencies  in  internal  controls 
related  to  events  that  have  less  than  a 
major  impact  on  financial  statements, 
like  security  weaknesses  or  conflict  of 
interest  problems,  could  be  reportable 
under  the  Integrity  Act.  OMB  agrees  and 
has  deleted  the  restrictive  phrase. 

In  response  to  one  agency's  comment, 
language  on  developing  management 
controls  has  been  expanded  to 
emphasize  that  controls  must  be 
developed  as  programs  are  initially 
implemented,  as  well  as  reengineered. 
At  another  agency's  suggestion,  a 
statement  has  been  included  on  the 


value  of  drawing  on  the  expertise  of  the 
CFO  and  IG  as  controls  are  developed. 

Responding  to  two  agencies' 
comments  on  the  standards  for 
management  controls,  the  standard  on 
compUance  with  law  has  been 
expanded  to  included  compUance  with 
regulations,  and  the  standard  on 
delegation  of  authority  now  clearly 
states  that  managers  should  ensure  that 
authority,  responsibility  and 
accountabiUty  are  defined  and 
delegated. 

Comments  Not  Accepted:  The  AICPA 
recommended  that  the  Circular  adopt 
the  framework  and  definitions  of 
internal  controls  developed  by  the 
Committee  of  Sponsoring  Organizations 
of  the  Treadway  Commission  (the  COSO 
framework).  OMB  has  carefully 
reviewed  the  COSO  approach  and  feels 
confident  that  the  Circular  incorporates 
virtually  all  of  the  concepts  imderlying 
the  COSO  framework.  It  is  critical, 
however,  for  the  Circular  to  present 
these  concepts  in  language  that  is 
meaningful  to  Federal  program 
managers  as  well  as  financial  managers. 
Therefore,  OMB  has  decided  to  retain 
the  Circular's  broader  terminology. 

One  agency  questioned  OMB's 
authority  to  (i)  include  management 
control  standards  in  the  Circular  and  (ii) 
modify  the  language  of  GAO's  Standards 
for  Internal  Control.  OMB  has  included 
GAO  in  discussions  about  the  Circular's 
revision  since  the  beginning  of  the 
effort,  and  has  provided  GAO  with  the 
opportimity  to  comment  on  numerous 
drafts  of  the  document.  GAO  has  not 
objected  to  inclusion  of  the  standards  in 
the  Circular,  nor  has  GAO  questioned 
the  document's  specific  language.  OMB 
believes  that  the  Circular  accurately 
incorporates  the  GAO  standards,  and 
appropriately  updates  the  language  to 
reflect  developments  in  this  area  since 
GAO  issued  its  standards  in  1983. 

Two  agencies  recommended  more 
flexibility  in  the  standard  relating  to 
separation  of  duties,  arguing  that  the 
principle  may  be  overly  rigid  in  an  era 
of  dowTisizing.  One  agency  described 
the  difficulty  of  applying  this  standard 
in  small  field  offices,  and  suggested  that 
alternative  controls  based  on  advanced 
technology,  such  as  systems  access 
controls  and  automated  audit  trails,  may 
be  appropriate.  While  OMB  believes 
that  separation  of  duties  is  a  key 
management  control  standard,  it 
recognizes  the  vaUdity  of  these 
examples.  The  standard  has  not  been 
modified  because  appropriate  flexibiUty 
is  already  provided;  the  language  states 
that  key  duties  "should"  be  separated 
among  individuals. 

One  agency  questioned  whether  the 
Qrcular  adequately  emphasizes  the 
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concept  of  reasonable  assurance.  0MB 
recognizes  the  importance  of  this 
concept,  and  believes  that  its  inclusion 
as  one  of  the  general  management 
control  standards  is  sufficient. 

Section  III.  Assessing  and  Improving 
Management  Controls.  This  section 
states  that  agency  managers  should 
continuously  monitor  and  improve  the 
effectiveness  of  management  controls. 
This  continuous  monitoring,  and  other 
periodic  evaluations,  should  provide  the 
basis  for  the  agency  head's  annual 
assessment  of  and  report  on 
management  controls.  Agencies  are 
encouraged  to  use  a  variety  of 
information  sources  to  arrive  at  the 
annual  assurance  statement  to  the 
President  and  the  Congress.  Several 
examples  of  sources  of  information  are 
included  in  this  section.  The  role  of  the 
agency's  senior  management  council  in 
making  recommendations  on  the  annual 
assurance  statement  and  on  which 
deficiencies  in  management  controls 
should  be  considered  material  is  also 
addressed. 

Comments  Accepted:  OMB  recognizes 
the  need  to  clarify  how  the  term 
"material  weakness"  as  used  in  the 
Circular  differs  from  the  same  term  as 
used  by  Federal  auditors.  This  issue  was 
raised  by  one  agency  in  its  written 
comments,  and  by  other  parties  in 
discussions  of  earlier  drafts.  The 
Circular  now  recognizes  that  Federal 
auditors  are  required  to  identify  and 
report  weaknesses  that,  in  their  opinion, 
pose  a  risk  or  threat  to  the  internal 
control  systems  of  an  entity  (such  as  a 
program  or  operation)  even  if  the 
management  of  that  entity  would  not 
report  the  weakness  outside  the  agency. 

Comments  Not  Accepted:  Two 
agencies  found  the  Circular's 
requirements  on  assessing  and 
documenting  the  sufficiency  of 
management  controls  to  be  inadequate, 
and  suggested  that  the  Circular  provide 
more  specific  guidance  in  these  areas.  In 
keeping  with  tiie  philosophy  behind  the 
Circular,  OMB  prefers  to  give  agencies 
the  latitude  to  expand  upon  the 
Circular's  requirements  in  these  areas,  if 
they  beheve  it  is  necessary,  rather  than 
to  impose  uniform  criteria  for 
determining,  for  example,  what  should 
be  reported  as  a  material  weakness. 

Along  those  lines,  OMB  has  chosen 
not  to  adopt  the  definitions  used  by 
Federal  auditors  of  a  reportable 
condition  and  material  weakness,  as 
advocated  by  one  agency  and  the 
AICPA.  Those  definitions  are  weighted 
heavily  toward  technical,  financially- 
oriented  terms  that  are  probably  not 
meaningful  to  Federal  program 
managers.  They  also  focus  on  financial 
statements  as  the  primary  end-product 


of  an  internal  control  structure.  While 
financial  statements  are  important  tools 
for  the  agency  head  in  arriving  at  an 
assurance  statement  on  management 
controls,  they  are  not  the  only  source  of 
information  for  making  this 
determination.  Therefore,  it  is  important 
that  the  Circular  use  language  that 
accurately  reflects  the  broad  nature  of 
agency  management  controls. 

Two  agencies  felt  that  the  Circular 
should  require  that  agencies  test  their 
management  controls.  OMB  agrees  that 
testing  is  an  important  method  for 
determining  whether  controls  actually 
work,  and  encourages  agencies  to  use 
some  form  of  testing.  Because  testing  is 
already  implicit  in  several  of  the 
information  sources  to  be  used  to  assess 
controls,  and  is  less  feasible  for  other 
information  sources,  it  is  not  included 
as  a  blanket  requirement. 

Three  agencies  commented  on  the 
composition  of  an  agency's  senior 
management  council;  two  felt  that  the 
Circular  should  he  more  specific  in 
discussing  membership,  while  one 
found  this  section  too  prescriptive. 
OMB  believes  that  the  current  language 
adequately  addresses  the  importance  of 
including  both  line  and  staff 
management  and  involving  the  IG, 
without  infringing  on  the  agency's  . 
ability  to  determine  the  council's 
membership. 

Section  IV.  Correcting  Management 
Control  Deficiencies.  This  section  states 
that  agency  management  is  responsible 
for  taking  timely  and  effective  action  to 
correct  management  control 
deficiencies.  Correcting  these 
deficiencies  is  an  integral  part  of 
management's  responsibilities  and  must 
be  considered  a  priority  by  the  agency. 

The  only  comment  received  on  this 
section  reflected  a  misimderstanding  of 
the  Circular's  requirements  on 
corrective  action  plans.  Flans  must  be 
developed,  tracked,  and  reported  for  all 
material  weaknesses  (wealoiesses 
included  in  the  Integrity  Act  report).  For 
weaknesses  that  are  not  included  in  the 
report,  plans  should  be  developed  and 
tracked  at  a  level  deemed  appropriate  by 
the  agency. 

Section  V.  Reporting  on  Management 
Controls.  This  section  describes  the 
required  components  of  the  agency's 
annual  Integrity  Act  report  and  its 
distribution  to  the  President  and  the 
Congress.  This  section  also  describes  a 
initiative  to  streamline  reporting  by 
consolidating  Integrity  Act  information 
with  other  performance-related 
reporting  into  a  broader  "Accountability 
Report"  to  be  issued  annually  by  the 
agency  head.  Lastly,  this  section 
presents  Integrity  Act  requirements  as 


they  pertain  to  government  corporations 
pursuant  to  the  CFOs  Act. 

Comments  Accepted:  At  the 
suggestion  of  two  commenters,  agencies 
are  now  encouraged  to  make  their 
integrity  Act  reports  available 
electronically.  "The  reference  to  a  House 
committee  has  been  changed  to  reflect 
the  nomenclature  of  the  104th  Congress. 

This  section  also  describes  an  new 
approach  towards  financial  management 
reporting  that  could  help  integrate 
management  initiatives.  This  approach 
is  being  pilot-tested  by  several  agencies 
for  FY  1995.  Further  information  on  the 
implications  of  this  initiative  for  other 
agencies  will  be  issued  by  OMB  after  the 
pilot  reports  have  been  evaluated. 

Comments  Not  Accepted:  One  agency 
questioned  the  wisdom  of  permitting 
agencies  to  provide  a  qualified 
statement  of  assurance.  OMB  expects 
agencies  to  provide  the  most  direct 
possible  statement  of  assurance.  The 
option  of  a  qualified  statement 
recognizes  that  in  some  cases,  the  most 
accurate  statement  of  assurance  is  one 
that  is  qualified  by  exceptions  that  are 
explicitly  noted. 

The  same  agency  suggested  new 
language  in  the  reporting  section  to 
recognize  that  the  Circular  broadens  the 
scope  of  internal  control  accountability 
beyond  the  requirements  of  the  Integrity 
Act.  OMB  disagrees  with  the  premise 
that  the  link  between  management 
controls  and  program  performance  is  a 
new  one.  While  the  Integrity  Act  uses 
financially  oriented  terminology,  the 
Act  "clearly  encompasses  program  and 
administrative  areas,  as  well  as  the  more 
traditional  accounting  and  financial 
management  areas"  (House  Report  98— 
937,  "First- Year  Implementation  of  the 
Federal  Managers'  Financial  Integrity 
Act,"  Committee  on  Government 
Operations,  August  2,  1984,  p.  1). 

General  Issues.  Some  comments  were 
not  limited  to  specific  sections  of  the 
Circular. 

Comments  Accepted:  In  response  to 
one  agency's  suggestion,  the  acronym 
"FMFIA"  has  been  replaced  throughout 
the  Circular  by  the  term  "Integrity  Act" 
to  better  emphasize  the  purpose  and 
scope  of  the  law.  OMB  has  also 
modified  the  term  "should"  in  several 
instances  where  specific  agency  action 
is  required. 

Comments  Not  Accepted:  Two 
agencies  proposed  that  the  Circular 
broaden  the  linkage  between 
management  controls  and  other 
management  initiatives,  particularly 
performance  measurement  and 
implementation  of  GPRA.  OMB 
encourages  agencies  to  integrate  their 
efforts  to  evaluate  management  controls 
and  program  performance,  but  is  not 
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prepared  at  this  time  to  include  policy 
guidance  on  performance  measurement 
in  this  Circular. 

One  agency  proposed  inclusion  of 
language  describing  the  applicability  of 
the  Circular  to  discretionary  policy 
matters,  as  had  been  done  in  the  1986 
version.  OMB  does  not  believe  that  this 
language  is  necessary  because  it  is  clear 
that  the  President  and  agency  head  have 
full  discretion  over  policymaking 
functions,  including  determining  and 
interpreting  policy,  determining 
program  need,  making  resource 
allocation  decisions,  and  pursuing 
rulemaking. 

Two  agencies  suggested  that  the 
Circular  specifically  address  OMB's 
High  Risk  Program.  OMB  has  chosen  not 
to  do  so  because  implementation  of  the 
management  control  program  outlined 
in  the  Circular  wdll  likely  eliminate  the 
■  need  for  separate  tracking  of  high  risk 
areas.  If  agencies  report  their  most 
serious  management  deficiencies  to  the 
President  and  the  Congress  as 
envisioned  by  the  Circular,  the  Integrity 
Act  reports  will  essentially  reflect  the 
highest  risk  areas  in  government,  and  a 
separate  High  Risk  Program  may  no 
longer  be  necessary. 
John  B.  Arthur, 
Associate  Director  for  Administration. 

EXECUTIVE  OFFICE  OF  THE 
PRESIDENT 

Office  of  Management  and  Budget 

(Circular  No.  A-123,  Revised] 

)une21,1995. 

To  the  Heads  of  Executive  Departments  and 
Establishments 

From:  Alice  M.  Rivlin,  Director 
Subject:  Management  Accountability  and 
Control 

1.  Purpose  and  Authority.  As  Federal 
employees  develop  and  implement  strategies 
for  reengineering  agency  programs  and 
opterations,  they  should  design  management 
structures  that  help  ensure  accountability  for 
results,  and  include  appropriate,  cost- 
effective  controls.  This  Circular  provides 
guidance  to  Federal  managers  on  improving 
the  accountability  and  effectiveness  of 
Federal  programs  and  operations  by 
establishing,  assessing,  correcting,  and 
reporting  on  management  controls. 

The  Circular  is  issued  under  the  authority 
of  the  Federal  Managers'  Financial  Integrity 
Act  of  1982  as  codified  in  31  U.S.C.  3512. 

The  Circular  replaces  Circular  No.  A-123, 
"Internal  Control  Systems,"  revised,  dated 
August  4, 1986,  and  OMB's  1982  "Internal 
Controls  Guidelines"  and  associated 
"Questions  and  Answers"  document,  which 
are  hereby  rescinded. 

2.  Policy.  Management  accountability  is  the 
expectation  that  managers  are  responsible  for 
the  quality  and  timeliness  of  program 
performance,  increasing  productivity. 


controlling  costs  and  mitigating  adverse 
aspects  of  agency  operations,  and  assuring 
that  programs  are  managed  with  integrity  and 
in  compliance  with  applicable  law. 

Management  controls  are  the  organization 
policies,  and  procedures  used  to  reasonabl> 
ensure  that  (i)  programs  achieve  their 
intended  results;  (ii)  resources  are  used 
consistent  with  agency  mission:  (iii) 
programs  and  resources  are  protected  from 
waste,  fraud,  and  mismanagement;  (iv)  laws 
and  regulations  are  followed;  and  (v)  reliable 
and  timely  information  is  obtained, 
maintained,  reported  and  used  for  decision 
making. 

3.  Actions  Required.  Agencies  and 
individual  Federal  managers  must  take 
systematic  and  proactive  measures  to  (i) 
develop  and  implement  appropriate,  cost- 
effective  management  controls  for  results- 
oriented  management;  (ii)  assess  the 
adequacy  of  management  controls  in  Federal 
programs  and  operations;  (iii)  identify 
needed  improvements;  (iv)  take 
corresponding  corrective  action;  and  (v) 
refK)rt  annually  on  management  controls. 

4.  Effective  Date.  This  Circular  is  effective 
upon  issuance. 

5.  Inquiries.  Further  information 
concerning  this  Circular  may  be  obtained 
from  the  Management  Integrity  Branch, 
Office  of  Federal  Financial  Management, 
Office  of  Management  and  Budget, 
Washington.  DC  20503.  202/395-6911. 

6.  Copies.  Copies  of  this  Circular  may  be 
obtained  by  telephoning  the  Executive  Office 
of  the  President,  Publication  Services,  at  202/ 
395-7332. 

7.  Electronic  Access.  This  document  is  also 
accessible  on  the  U.S.  Department  of 
Commerce's  FedWorld  Network  under  the 
OMB  Library  of  Files. 

•  The  Telnet  address  for  FedWorld  via 
Internet  is  "fedworld.gov". 

•  The  World  Wide  Web  address  is  "http:/ 
/www. fedworld.gov/ftp. htm#omb". 

•  For  file  transfer  protocol  (FTP)  access, 
the  address  is  "ftp://fwux.fedworld.gov/pub/ 
omb/omb.htm". 

The  telephone  number  for  the  FedWorld 
help  desk  is  703/487-4608. 
Attachment. 

Attachment 

I.  Introduction 

The  proper  stewardship  of  Federal 
resources  is  a  fundamental  responsibility  of 
agency  managers  and  staff.  Federal 
emplovees  must  ensure  that  government 
resourc^  are  used  efficiently  and  effectively 
to  achieve  intended  program  results. 
Resources  must  be  used  consistent  with 
agency  mission,  in  compliance  with  law  and 
regulation,  and  with  minimal  p>otential  for 
waste,  fraud,  and  mismanagement. 

To  suppKsrt  results-oriented  management, 
the  Government  Performance  and  Results  Act 
(GPRA,  P.L.  103-62)  requires  agencies  to 
develop  strategic  plans,  set  performance 
goals,  and  report  annually  on  actual 
performance  compared  to  goals.  As  the 
Federal  government  implements  this 
legislation,  these  plans  and  goals  should  be 
integrated  into  (i)  the  budget  process,  (ii)  the 
operational  management  of  agencies  and 
programs,  and  (iii)  accountability  reporting  to 


the  public  on  performance  results,  and  on  the 
integrity,  efficiency,  and  effectiveness  with 
which  itiey  are  achieved. 

Management  accountaoility  is  the 
expectation  that  managers  axe  responsible  for 
the  quality  and  timeliness  of  program 
p)erformance,  increasing  productivity. 
controlling  costs  and  mitigating  adverse 
asp>ects  of  agency  operations,  and  assuring 
that  programs  are  managed  with  integrity  and 
m  compliance  with  applicable  law. 

Management  controls — organization, 
policies,  and  procedures — are  tools  to  help 
program  and  financial  managers  achieve 
results  and  safeguard  the  integrity  of  their 
programs.  This  Circular  provides  guidance 
on  using  the  range  of  tools  at  the  disposal  of 
agency  managers  to  achieve  desired  program 
results  and  meet  the  requirements  of  the 
Federal  Managers"  Financial  Integrity  Act 
(FMFIA,  referred  to  as  the  Integrity  Act 
throughout  this  document). 

Framework.  The  importance  of 
management  controls  is  addressed,  both 
explicitly  and  implicitly,  in  many  statutes 
and  executive  documents.  The  Federal 
Managers'  Financial  Integrity  Act  (P.L.  97- 
255)  establishes  specific  requirements  with 
regard  to  management  controls.  The  agency 
head  must  establish  controls  that  reasonably 
ensure  that:  (i)  obligations  and  costs  comply 
with  applicable  law;  (ii)  assets  are 
safeguarded  against  waste,  loss,  unauthorized 
use  or  misappropriation;  and  (iii)  revenues 
and  expenditures  are  properly  recorded  and 
accounted  for.  31  U.S.C.  3512(c)(1).  In 
addition,  the  agency  head  annually  must 
evaluate  and  report  on  the  control  and 
financial  systems  that  protect  the  integritv  of 
Federal  programs.  31  U.S.C.  3512(d)(2). 

The  Act  encompasses  program, 
operational,  and  administrative  areas  as  well 
as  accounting  and  financial  management. 

Instead  of  considering  controls  as  an 
isolated  management  tool,  agencies  should 
integrate  their  efforts  to  meet  the 
requirements  of  the  Integrity  Act  with  other 
efforts  to  improve  effectiveness  and 
accountability.  Thus,  management  controls 
should  be  an  integral  p»art  of  the  entire  cycle 
of  planning,  budgeting,  management, 
accounting,  and  auditing.  They  should 
support  the  effectiveness  and  the  integrity  of 
every  step  of  the  process  and  provide 
continual  feedback  to  management. 

For  instance,  good  management  controls 
can  assure  that  performance  measures  are 
complete  and  accurate.  As  another  example, 
the  management  control  standard  of 
organization  would  align  staff  and  authority 
with  the  program  responsibilities  to  be 
carried  out,  improving  both  effectiveness  and 
accountability.  Similarly,  accountability  for 
resources  could  be  improved  by  more  closel  • 
aligning  budget  accounts  with  programs  and 
charging  them  with  all  significant  resources 
used  to  produce  the  program's  outputs  and 
outcomes. 

Meeting  the  requirements  of  the  Chief 
Financial  Officers  Act  (P.L.  101-576.  as 
amended)  should  help  agencies  both 
establish  and  evaluate  management  controls. 
The  Act  requires  the  preparation  and  audit  of 
financial  statements  for  24  Federal  agencies. 
31  U.S.C.  901(b),  3515.  In  this  process, 
auditors  report  on  internal  controls  and 
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compliance  with  laws  and  regulations. 
Therefore,  the  agencies  covered  by  the  Act 
have  a  clear  opportunity  both  to  improve 
controls  over  their  financial  activities,  and  to 
evaluate  the  controls  that  are  in  place. 

The  Inspector  General  Act  (PL.  95-452,  as 
amended)  provides  for  independent  reviews 
of  agency  programs  and  operations.  Offices  of 
Inspectors  General  (OIGs)  and  other  external 
audit  organizations  frequently  cite  specific 
deficiencies  in  management  controls  and 
recommend  opportunities  for  improvements. 
Agency  managers,  who  are  required  by  the 
Act  to  follow  up  on  audit  recommendations, 
should  use  these  reviews  to  identify  and 
correct  problems  resulting  from  inadequate, 
excessive,  or  poorly  designed  controls,  and  to 
build  appropriate  controls  into  new 
programs. 

Federal  managers  must  carefully  consider 
the  appropriate  balance  of  controls  in  their 
programs  and  operations.  Fulfilling 
requirements  to  eliminate  regulations 
("Eliminationof  One-Half  of  Executive 
Branch  Internal  Regulations,"  Executive 
Order  12861)  should  reinforce  to  agency 
managers  that  too  many  controls  can  result 
in  inefficient  and  ineffective  government, 
and  therefore  that  they  must  ensure  an 
appropriate  balance  between  too  many 
controls  and  too  few  controls.  Managers 
should  benefit  from  controls,  not  be 
encumbered  by  them. 

Agency  Implementation.  Appropriate 
management  controls  should  be  integrated 
into  each  system  established  by  agency 
management  to  direct  and  guide  its 
op>erations.  A  separate  management  control 
process  need  not  be  instituted,  p>articularly  if 
its  sole  purp>ose  is  to  satisfy  the  Integrity 
Act's  refwrting  requirements. 

Agencies  need  to  plan  for  how  the 
requirements  of  this  Circular  will  be 
implemented.  Developing  a  written  strategy 
for  internal  agency  use  may  help  ensure  that 
appropriate  action  is  taken  throughout  the 
year  to  meet  the  objectives  of  the  Integrity 
Act.  The  absence  of  such  a  strategy  may  itself 
be  a  serious  management  control  deficiency. 

Identifying  and  implementing  the  sjsecific 
procedures  necessary  to  ensure  good 
management  controls,  and  determining  how 
to  evaluate  the  effectiveness  of  those 
controls,  is  left  to  the  discretion  of  the  agency 
head.  However,  agencies  should  implement 
and  evaluate  controls  without  creating 
uimecessary  processes,  consistent  with 
recommendations  made  by  the  National 
Performance  Review. 

The  President's  Management  Council, 
composed  of  the  major  agencies'  chief 
operating  officers,  has  been  established  to 
foster  govemmentwide  management  changes 
("Implementing  Management  Reform  in  the 
Executive  Branch, "  October  1, 1993).  Many 
agencies  are  establishing  their  own  senior 
management  council,  oflen  chaired  by  the 
agency's  chief  operating  officer,  to  address 
management  accountability  and  related 
issues  within  the  broader  context  of  agency 
operations.  Relevant  issues  for  such  a  council 
include  ensuring  the  agency's  commitment  to 
an  appropriate  system  of  management 
controls;  recommending  to  the  agency  head 
which  control  deficiencies  are  sufficiently 
serious  to  report  in  the  annual  Integrity  Act 


report:  and  providing  input  for  the  level  and 
priority  of  resource  needs  to  correct  these 
deficiencies.  (See  also  Section  III  of  this 
Circular.) 

n.  Establishing  Management  Controls 

Definition  of  Management  Controls. 
Management  controls  are  the  organization, 
policies,  and  procedures  used  by  agencies  to 
reasonably  ensure  that  (i)  programs  achieve 
their  intended  results:  (ii)  resources  are  used 
consistent  with  agency  mission:  (iii) 
programs  and  resources  are  protected  from 
waste,  fraud,  and  mismanagement:  (iv)  laws 
and  regulations  are  followed:  and  (v)  reliable 
and  timely  information  is  obtained, 
maintained,  reported  and  used  for  decision 
making. 

Management  controls,  in  the  broadest 
sense,  include  the  plan  of  organization, 
methods  and  proccldures  adopted  by 
management  to  ensure  that  its  goals  are  met. 
Management  controls  include  processes  for 
planning,  organizing,  directing,  and 
controlling  program  operations.  A  subset  of 
management  controls  are  the  internal 
controls  used  to  assure  that  there  is 
prevention  or  timely  detection  of 
unauthorized  acquisition,  use,  or  disposition 
of  the  entity's  assets. 

Developing  Management  Controls.  As 
Federal  employees  develop  and  execute 
strategies  for  implementing  or  reengineering 
agency  programs  and  operations,  they  should 
design  management  structures  that  help 
ensure  accountability  for  results,  .".s  part  of 
this  process,  agencies  and  individual  Federal 
managers  must  take  systematic  and  proactive 
measures  to  develop  and  implement 
appropriate,  cost-effective  management 
controls.  The  expertise  of  the  agency  CFO 
and  IG  can  be  valuable  in  developing 
appropriate  controls. 

Management  controls  guarantee  neither  t)ie 
success  of  agency  programs,  nor  the  absence 
of  waste,  fraud,  and  mismanagement,  but 
they  are  a  means  of  managing  the  risk 
associated  with  Federal  programs  and 
operations.  To  help  ensure  that  controls  are 
appropriate  and  cost-effective,  agencies 
should  consider  the  extent  and  cost  of 
controls  relative  to  the  imp>ortance  and  risk 
associated  with  a  given  program. 

Standards.  Agency  managers  shall 
incorpiorate  basic  management  controls  in  the 
strategies,  plans,  guidance  and  procedures 
that  govern  their  programs  and  operations. 
Controls  shall  be  consistent  with  the 
following  standards,  which  are  drawn  in 
large  part  from  the  "Standards  for  Internal 
Control  in  the  Federal  Government,"  issued 
by  the  General  Accounting  Office  (GAO). 

General  management  control  standards  are: 

•  Compliance  With  Law.  All  program 
operations,  obligations  and  costs  must 
comply  with  applicable  law  and  regulation. 
Resources  should  be  efficiently  and 
effectively  allocated  for  duly  authorized  - 
purposes. 

•  Reasonable  Assurance  and  Safeguards. 
Management  controls  must  provide 
reasonable  assurance  that  assets  are 
safeguarded  against  waste,  loss,  unauthorized 
use,  and  misappropriation.  Management 
controls  developed  for  agency  programs 
should  be  logical,  applicable,  reasonably 


complete,  and  effective  and  efficient  in 
accomplishing  management  objectives. 

•  Integrity,  Competence,  and  Attitude. 
Managers  and  employees  must  have  personal 
integrity  and  are  obligated  to  support  the 
ethics  programs  in  their  agencies.  The  spirit 
of  the  Standards  of  Ethical  Conduct  requires 
that  they  develop  and  implement  effective 
management  controls  and  maintain  a  level  of 
competence  that  allows  them  to  accomplish 
their  assigned  duties.  Effective 
communication  within  and  between  offices 
should  be  encouraged. 

Specific  management  control  standards 
are: 

•  Delegation  of  Authority  and 
Organization.  Managers  should  ensure  that 
appropriate  authority,  respnsnsibility  and 
accountability  are  defined  and  delegated  to 
accomplish  the  mission  of  the  organization, 
and  that  an  appropriate  organizational 
structure  is  established  to  effectively  carry 
out  program  responsibilities.  To  the  extent 
possible,  controls  and  related  decision- 
making authority  should  be  in  the  hands  of 
line  managers  and  staff. 

•  Separation  of  Duties  and  Supervision. 
Key  duties  and  responsibilities  in 
authorizing,  processing,  recording,  and 
reviewing  official  agency  transactions  should 
be  separated  among  individuals.  Managers 
should  exercise  appropriate  oversight  to 
ensure  individuals  do  not  exceed  or  abuse 
their  assigned  authorities. 

•  Access  to  and  Accountability  for 
Resources.  Access  to  resources  and  records 
should  be  limited  to  authorized  individuals, 
and  accountability  for  the  custody  and  use  of 
resources  should  be  assigned  and 
maintained. 

•  Recording  and  Documentation. 
Transactions  should  be  promptly  recorded, 
properly  classified  and  accounted  for  in 
order  to  prepare  timely  accounts  and  reliable 
financial  and  other  reports.  The 
documentation  for  transactions,  management 
controls,  and  other  significant  events  must  be 
clear  and  readily  available  for  examination. 

•  Resolution  of  Audit  Findings  and  Other 
Deficiencies.  Managers  should  promptly 
evaluate  and  determine  proper  actions  in 
response  to  known  deficiencies,  reported 
audit  and  other  findings,  and  related 
recommendations.  Managers  should 
complete,  within  established  timeframes,  all 
actions  that  correct  or  otherwise  resolve  the 
appropriate  matters  brought  to  management's 
attention. 

Other  policy  documents  may  describe 
additional  specific  standards  for  pmrticular 
functional  or  program  activities.  For 
example,  OMB  Circular  No.  A-127, 
"Financial  Management  Systems,"  describes 
government-wide  requirements  for  financial 
systems.  The  Federal  Acquisition  Regulations 
define  requirements  for  agency  procurement 
activities. 

m.  Assessing  and  Improving  Management 
Controls 

Agency  managers  should  continuously 
monitor  and  improve  the  effectiveness  of 
management  controls  associated  with  their 
programs.  This  continuous  monitoring,  and 
other  periodic  evaluations,  should  provide 
the  basis  for  the  agency  head's  annual 
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assessment  of  and  report  on  management 
controls,  as  required  by  the  Integrity  Act. 
Agency  management  should  determine  the 
appropriate  level  of  documentation  needed  to 
support  this  assessment. 

Sources  of  Information.  The  agency  head's 
assessment  of  management  controls  can  be 
performed  using  a  variety  of  information 
sources.  Management  has  primary 
responsibility  for  monitoring  and  assessing 
controls,  and  should  use  other  sources  as  a 
supplement  to — not  a  replacement  for — its 
own  judgment.  Sources  of  information 
include: 

•  Management  knowledge  gained  from  the 
daily  operation  of  agency  programs  and 
systems. 

•  Management  reviews  conducted  (i) 
expressly  for  the  purpose  of  assessing 
management  controls,  or  (ii)  for  other 
purposes  with  an  assessment  of  management 
controls  as  a  by-product  of  the  review. 

•  IG  and  GAO  reports,  including  audits, 
ins{>ections,  reviews,  investigations,  outcome 
of  hotline  complaints,  or  other  products. 

•  Program  evaluations. 

•  Audits  of  financial  statements  conducted 
pursuant  to  the  Chief  Financial  Officers  Act, 
as  amended,  including:  information  revealed 
in  prep>aring  the  financial  statements:  the 
auditor's  reports  on  the  financial  statements, 
internal  controls,  and  compliance  with  laws 
and  regulations;  and  any  other  materials 
prepared  relating  to  the  statements. 

•  Reviews  of  financial  systems  which 
consider  whether  the  requirements  of  OMB 
Circular  No.  A-127  are  being  met. 

•  Reviews  of  systems  and  applications 
conducted  pursuant  to  the  Computer 
Security  Act  of  1987  (40  U.S.C.  759  note)  and 
OMB  Circular  No.  A-130,  "Management  of 
Federal  Information  Resources." 

•  Annual  performance  plans  and  reports 
pursuant  to  the  Government  Performance  and 
Results  Act. 

•  Reports  and  other  information  provided 
by  the  Congressional  committees  of 
jurisdiction. 

•  Other  reviews  or  reports  relating  to 
agency  opierations,  e.g.  for  the  Department  of 
Health  and  Human  Services,  quality  control 
reviews  of  the  Medicaid  and  Aid  to  Families 
with  Dependent  Children  programs. 

Use  of  a  source  of  information  should  take 
into  consideration  whether  the  process 
included  an  evaluation  of  management 
controls.  Agency  management  should  avoid 
duplicating  reviews  which  assess 
management  controls,  and  should  coordinate 
their  efforts  with  other  evaluations  to  the 
extent  practicable. 

If  a  Federal  manager  determines  that  there 
is  insufficient  information  available  upon 
which  to  base  an  assessment  of  maragement 
controls,  then  appropriate  reviews  should  be 
conducted  which  will  provide  such  a  basis. 

Identification  of  Deficiencies.  Agency 
managers  and  employees  should  identify 
deficiencies  in  management  controls  from  the 
sources  of  information  described  above.  A 
deficiency  should  be  reported  if  it  is  or 
should  be  of  interest  to  the  next  level  of 
management.  Agency  employees  and 
managers  generally  report  deficiencies  to  the 
next  supervisory  level,  which  allows  the 
chain  of  command  structure  to  determine  the 
relative  importance  of  each  deficiency. 


A  deficiency  that  the  agency  head 
determines  to  be  significant  enough  to  be 
reported  outside  the  agency  (i.e.  included  in 
the  annual  Integrity  Act  report  to  the 
President  and  the  Congress)  shall  be 
considered  a  "material  weakness." '  This 
designation  requires  a  judgment  by  agency 
managers  as  to  the  relative  risk  and 
significance  of  deficiencies.  Agencies  may 
wish  to  use  a  different  term  to  describe  less 
significant  deficiencies,  which  are  reported 
only  internally  in  an  agency.  In  identifying 
and  assessing  the  relative  importance  of 
deficiencies,  particular  attention  should  be 
peid  to  the  views  of  the  agency's  IG. 

Agencies  should  carefully  consider 
whether  systemic  problems  exist  that 
adversely  affect  management  controls  across 
organizational  or  program  lines.  The  Chief 
Financial  Officer,  the  Senior  Procurement 
Executive,  the  Senior  IRM  Official,  and  the 
managers  of  other  functional  offices  should 
be  involved  in  identifying  and  ensuring 
correction  of  systemic  deficiencies  relating  to 
their  respective  functions. 

Agency  managers  and  staff  should  be 
encouraged  to  identify  and  report 
deficiencies,  as  this  reflects  positively  on  the 
agency's  commitment  to  recognizing  and 
addressing  management  problems.  Failing  to 
report  a  known  deficiency  would  reflect 
adversely  on  the  agency. 

Role  of  A  Senior  Management  Council. 
Many  agencies  have  found  that  a  senior 
management  council  is  a  useful  forum  for 
assessing  and  monitoring  deficiencies  in 
management  controls.  The  membership  of 
such  councils  generally  includes  both  line 
and  staff  management;  consideration  should 
be  given  to  involving  the  IG.  Such  councils 
generally  recommend  to  the  agency  head 
which  deficiencies  are  deemed  to  be  material 
to  the  agency  as^  whole,  and  should 
therefore  be  included  in  the  annual  Integrity 
Act  report  to  the  President  and  the  Congress. 
(Such  a  council  need  not  be  exclusively 
devoted  to  management  control  issues.)  This 
process  will  help  identify  deficiencies  that 
although  minor  individually,  may  constitute 
a  material  weakness  in  the  aggregate.  Such  a 
council  may  also  be  useful  in  determining 
when  sufficient  action  has  been  taken  to 
declare  that  a  deficiency  has  been  corrected. 

IV.  Correcting  Management  Control 
Deficiencies 

Agency  managers  are  responsible  for  taking 
timely  and  effective  action  to  correct 
deficiencies  identified  by  the  variety  of 
sources  discussed  in  Section  III.  Correcting 
deficiencies  is  an  integral  part  of 
management  accountability  and  must  be 
considered  a  priority  by  the  agency. 

The  extent  to  which  corrective  actions  are 
tracked  by  the  agency  should  be 


'  This  Circular's  use  of  the  term  "material 
wealuiess"  should  not  be  confused  with  use  of  the 
same  term  by  government  auditors  to  identify 
management  control  weaknesses  which,  in  their 
opinion,  pose  a  risk  or  a  threat  to  the  internal 
control  systems  of  an  audited  entity,  such  as  a 
program  or  operation.  Auditors  are  required  to 
identify  and  report  those  types  of  weaknesses  at  any 
level  of  operation  or  organization,  even  if  the 
management  of  the  audited  entity  would  not  report 
the  weaknesses  outside  the  agency. 


commensurate  with  the  severity  of  the 
deficiency.  Corrective  action  plans  should  be 
developed  for  all  material  Weaknesses,  and 
progress  against  plans  should  be  periodically 
assessed  and  reported  to  agency 
management.  Management  should  track 
progress  to  ensure  timely  and  effective 
results.  For  deficiencies  that  are  not  included 
in  the  Integrity  Act  report,  corrective  action 
plans  should  be  developed  and  tracked 
internally  at  the  appropriate  level. 

A  determination  that  a  deficiency  has  been 
corrected  should  be  made  only  when 
sufficient  corrective  actions  have  been  taken 
and  the  desired  results  achieved.  This 
determination  should  be  in  writing,  and 
along  with  other  appropriate  documentation, 
should  be  available  for  review  by  appropriate 
officials.  (See  also  role  of  senior  management 
council  in  Section  HI.) 

As  managers  consider  IG  and  GAO  audit 
reports  in  identifying  and  correcting 
management  control  deficiencies,  they  must 
be  mindful  of  the  statutory  requirements  for 
audit  followup  included  in  the  IG  Act,  as 
amended.  Under  this  law,  management  has  a 
responsibilify  to  complete  action,  in  a  timely 
manner,  on  audit  recommendations  on  which 
agreement  with  the  IG  has  been  reached.  5 
U.S.C.  Appendix  3.  (Management  must  make 
a  decision  regarding  IG  audit 
recommendations  within  a  six  month  period 
and  implementation  of  management's 
decision  should  be  completed  within  one 
year  to  the  extent  practicable.)  Agency 
managers  and  the  IG  share  responsibilify  for 
ensuring  that  IG  Act  requirements  are  met. 

V.  Reporting  on  Management  Controls 

Reporting  Pursuant  to  Section  2.  31  U.S.C. 
3512(d)(2)  (commonly  referred  to  as  Section 
2  of  the  Integrify  Act)  requires  that  annually 
by  December  31,  the  head  of  each  executive 
agency  submit  to  the  President  and  the 
Congress  (i)  a  statement  on  whether  there  is 
reasonable  assurance  that  the  agency's 
controls  are  achieving  their  intended 
objectives:  and  (ii)  a  report  on  material 
weaknesses  in  the  agency's  controls.  OMB 
may  provide  guidance  on  the  composition  of 
the  annual  report. 

•  Statement  of  Assurance.  The  statement 
on  reasonable  assurance  represents  the 
agency  head's  informed  judgment  as  to  the 
overall  adequacy  and  effectiveness  of 
management  controls  within  the  agency.  The 
statement  must  take  one  of  the  following 
forms:  statement  of  assurance;  qualified 
statement  of  assurance,  considering  the 
exceptions  explicitly  noted;  or  statement  of 
no  assurance. 

In  deciding  on  the  typie  of  assurance  to 
provide,  the  agency  head  should  consider 
information  from  the  sources  described  in 
Section  III  of  this  Circular,  with  input  from 
senior  program  and  administrative  officials 
and  the  IG.  The  agency  head  must  describe 
the  analytical  basis  for  the  type  of  assurance 
being  provided,  and  the  extent  to  which 
agency  activities  were  assessed.  The 
statement  of  assurance  must  be  signed  by  the 
agency  head. 

•  Report  on  Material  Weaknesses.  The 
Integrify  Act  report  must  include  agency 
plans  to  correct  the  material  weaknesses  and 
progress  against  those  plans. 
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Reporting  Pursuant  to  Section  4.  31  U.S.C. 
3512(d)(2)(B)  (commonly  referred  to  as 
Section  4  of  the  Integrity  Act)  requires  an 
annual  statement  on  whether  the  agency's 
financial  management  systems  confoim  with 
govenunent-wide  requirements.  These 
Hnancial  systems  requirements  are  presented 
in  0MB  Circular  No.  A-127,  "Financial 
Management  Systems,"  section  7.  If  the 
agency  does  not  conform  with  financial 
systems  requirements,  the  statement  must 
discuss  the  agency's  plans  for  bringing  its 
systems  into  compliance. 

If  the  agency  head  judges  a  deficiency  in 
financial  management  systems  and/or 
operations  to  be  material  when  weighed 
against  other  agency  deficiencies,  the  issue 
must  be  included  in  the  annual  Integrity  Act 
refKjrt  in  the  same  manner  as  other  material 
weaknesses. 

Distribution  of  Integrity  Act  Report.  The 
assurance  statements  and  information  related 
to  both  Sections  2  and  4  should  be  provided 
in  a  single  Integrity  Act  ref>ort.  Copies  of  the 
report  are  to  be  transmitted  to  the  President; 
the  President  of  the  Senate;  the  Speaker  of 
the  House  of  Representatives;  the  Director  of 
OMB;  and  the  Chairpersons  and  Ranking 
Members  of  the  Senate  Committee  on 
Governmental  Affairs,  the  House  Committee 
on  Government  Reform  and  Oversight,  and 
the  relevant  authorizing  and  appropriations 
committees  and  subcommittees.  In  addition, 
10  copies  of  the  repxirt  are  to  be  provided  to 
OMB's  Office  of  Federal  Financial 
Management.  Management  Integrity  Branch. 
Agencies  are  also  encouraged  to  make  their 
reports  available  electronically. 

Streamlined  Reporting.  The  Government 
Management  Reform  Act  (GMRA)  of  1994 
(P.L.  103-356)  permits  OMB  for  fiscal  years 
1995  through  1997  to  consolidate  or  adjust 
the  frequency  and  due  dates  of  certain 
statutory  financial  management  reports  after 
consultation  with  the  Congress.  GMRA 
prompted  the  CFO  Council  to  recommend  to 
OMB  a  new  approach  towards  financial 
management  reporting  which  could  help 
integrate  management  initiatives.  This 
proposal  is  being  pilot-tested  by  several 
agencies  for  FY  1995.  Further  information  on 
the  implications  of  this  initiative  for  other 
agencies  will  be  issued  by  OMB  after  the 
pilot  reports  have  been  evaluated.  In  the 
meantime,  the  reporting  requirements 
outlined  in  this  Circular  remain  valid  except 
for  those  agencies  identified  as  pilots  by 
OMB. 

Under  the  CFO  Council  approach,  agencies 
would  consolidate  Integrity  Act  information 
with  other  performance-related  reporting  into 
a  broader  "Accountability  Report"  to  be 
issued  annually  by  the  agency  head.  This 
report  would  be  issued  as  soon  as  possible 
after  the  end  of  the  fiscal  year,  but  no  later 
than  March  31  for  agencies  producing 
audited  financial  statements  and  December 
31  for  all  other  agencies.  The  proposed 
"Accountability  Report"  would  integrate  the 
following  information:  the  Integrity  Act 
report,  management's  Report  on  Final  Action 
as  required  by  the  IG  Act,  the  CFOs  Act 
Annual  Repmrt  (including  audited  financial 
statements).  Civil  Monetary  Penalty  and 
Prompt  Payment  Act  reports,  and  available 
information  on  agency  performance 


compared  to  its  stated  goals  and  objectives, 
in  preparation  for  implementation  of  the 
GPRA. 

Government  Corporations.  Section  306  of 
the  Chief  Financial  Officers  Act  established 
a  reporting  requirement  related  to 
management  controls  for  corporations 
covered  by  the  Govenmient  Corporation  and 
Control  Act.  31  U.S.C.  9106.  These 
corporations  must  submit  an  annual 
management  report  to  the  Congress  not  later 
than  180  days  after  the  end  of  the 
corporation's  fiscal  year. 

This  report  must  include,  among  other 
items,  a  statement  on  control  systems  by  the 
head  of  the  management  of  the  corporation 
consistent  with  the  requirements  of  the 
Integrity  Act. 

The  corporation  is  required  to  provide  the 
President,  the  Director  of  OMB,  and  the    , 
Comptroller  General  a  copy  of  the 
management  report  when  it  is  submitted  to 
Congress. 

|FR  Doc.  95-15828  Filed  6-28-95;  8:45  am] 
BILUNQ  C00€  )110-01-P 


POSTAL  SERVICE 

Privacy  Act  of  1974;  System  of 
Records 

agency:  Postal  Service. 
ACTION:  Notice  of  revisions  to  an 
existing  system  of  records. 

SUMMARY:  This  document  publishes 
notice  of  modifications  to  Privacy  Act 
system  of  records  USPS  070.040. 
Inquiries  and  Complaints — Customer 
Complaint  Records.  The  modifications 
expand  the  system  locations  and 
purpose  statements,  make  editorial 
revisions  that  change  the  name  of  the 
system,  clarify  the  system  as  a  result  of 
the  expansions,  and  correct  organization 
name  changes  as  a  result  of  the 
restructuring  of  the  Postal  Service.  The 
system  locations  and  purpose 
statements  are  expanded  to  note  the 
system's  coverage  of  complaint  and 
inquiry  records  from  individuals, 
including  employees,  that  indicate 
potential  threats,  a  potentially  volatile 
workplace  climate,  and/or  significant 
personal  concerns  of  employees  or 
customers. 

DATES:  This  proposal  will  become 
effective  without  further  notice  August 
8, 1995.  unless  comments  are  received 
on  or  before  that  date  that  result  in  a 
contrary  determination. 
ADDRESSES:  Written  comments  on  this 
proposal  should  be  mailed  or  delivered 
to  Payroll  Accoimting/Records,  United 
States  Postal  Service,  475  L'Enfant  Plaza 
SW,  Room  8650,  Washington.  DC 
20260-5242.  Copies  of  all  written 
comments  will  be  available  for  public 
inspection  and  photocopying  between  8 


a.m.  and  4:45  p.m..  Monday  through 
Friday,  at  the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Betty  E.  Sheriff,  (202)  268-2608. 

SUPPLEMENTARY  INFORMATION:  System  of 
records  USPS  070.040  conteiins  records 
relating  to  inquiries  and  complaints 
from  postal  customers  and  employees. 
Its  current  description  is  inaccurate  in 
that  it  suggests  that  records  in  the 
system  are  limited  to  customer  inquiries 
and  complaints  regarding  mail  service. 
In  fact,  the  system  has  come  to  include 
inquiries  and  complaints  of  employees 
as  well.  This  notice  expands  the 
purpose  statement  because  some 
employee  inquiries  covered  by  the 
system  pertain  to  issues  other  than  mail 
service.  These  inquiries  and  complaints 
frequently  relate  to  an  employee's  postal 
employment. 

Occasionally  a  customer  or  employee 
complaint  may  indicate  a  potential  for 
violence,  a  potentially  volatile 
workplace  climate,  and/or  significant 
personal  concerns  of  employees  or 
customers  that  should  receive  remedial 
attention.  Because  such  inquiries  and 
complaints  may  be  referred  to  the  Postal 
Service's  Hiunan  Resources  office  or  to 
its  contractor  for  analysis  and  proactive 
attention,  the  Vice  President  of  Human 
Resources  has  been  added  as  a  System 
Manager.  Where  the  threat  of  violence  is 
particularly  strong,  the  correspondence 
may  be  referred  to  the  Postal  Inspection 
Service  for  investigative  action.  In  those 
instances,  related  records  may  also 
become  part  of  the  Privacy  Act  system 
USPS  080.010.  Inspection 
Requirements — Investigative  File 
System.  Other  system  changes  clarify 
existing  language,  particularly  with 
relation  to  the  above-noted  changes,  and 
correct  organization  names  that  were 
changed  as  a  result  of  a  recent 
restructuring  of  the  Postal  Service. 

All  records  within  the  system  are  kept 
in  a  secured  environment,  with 
automated  data  processing  (ADP) 
physical  and  administrative  security 
and  technical  software  applied  to 
information  on  computer  media. 
Contractors  who  maintain  information 
collected  by  this  system  are  subject  to 
subsection  (m)  of  the  Privacy  Act  and 
are  required  to  apply  appropriate 
protections  subject  to  the  audit  and 
inspection  of  the  Postal  Inspection 
Service.  Further,  the  only  routine  uses 
applied  are  those  that  the  Postal  Service 
has  established  and  applied  to  most  of 
its  systems  of  records  representing 
potential  uses  of  information  in  the 
conduct  of  official  business.  These 
appear  in  the  Postal  Service's  last 
compilation  of  its  records  systems. 
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published  in  the  Federal  Register  on 
October  26. 1989  (54  FR  43652-43715). 

Pursuant  to  5  U.S.C.  552a{e)(ll). 
interested  persons  are  invited  to  submit 
written  data,  views,  or  arguments  on 
this  proposal.  A  report  of  the  proposed 
system  has  been  sent  to  Congress  and  to 
the  Office  of  Management  and  Budget 
for  their  evaluation. 

The  most  recent  description  of  USPS 
070.040  was  published  in  the  above- 
referenced  compilation  at  54  FR  43675. 
That  description  is  modified  as  follows: 

USPS  070.040 

SYSTEM  NAME: 

(Change  to  read:] 

Inquiries  and  Complaints — Customer 
and  Employee  Complaint  Records. 
070.040. 

SYSTEM  LOCATION(S): 

(Change  to  read:] 

Consumer  Advocate  and  Human 
Resources,  Postal  Service  Headquarters; 
districts;  post  offices;  the  Information 
Service  Center  at  St.  Louis.  MO;  and 
contractor  sites. 

CATEGORIES  OF  INDtVIDUALS  COVERED  BY  THE 
SYSTEM: 

(Change  to  read:] 

Postal  Service  customers  and 
employees  who  have  contacted  the 
Postal  Service  with  a  suggestion  or  a 
problem. 

CATEGORIES  Of  RECORDS  IN  THE  SYSTEM: 

(Change  to  read;] 

Complaining  individual's  name  and 
address;  nature  of  the  inquiry  or 
complaint;  assessment  of  concerns, 
findings,  and  recommendations;  and 
resolution  of  same.  Includes  general 
correspondence  and  Consumer  Service 
Cards  about  individuals'  complaints/ 
inquiries. 

AUTHORmr  FOR  MAINTENANCE  OF  THE  SYSTEM: 
39  U.S.C.  403,  404. 

PURPOSE(S): 

(Change  to  read:] 

To  process  Postal  Service  customer 
and  employee  concerns  and  inquiries 
regarding  mail  services  and  other  issues 
relating  to  the  Postal  Service. 

ROUTWE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  MCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Routine  use  statements  a,  b,  c,  d,  e,  f, 
g,  h,  j.  k,  1,  and  m  listed  in  the  prefatory 
statement  at  the  beginning  of  the  Postal 
Service's  published  system  notices 
apply  to  this  system. 


POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVMG,  ACCESSMQ,  RETAMINQ,  AND 
DISPOSING  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

(Change  to  read:] 

Typed,  printed,  handwritten  or 
computer-printed  form,  microfilm, 
magnetic  tape,  and  worm  optical  disk. 

retrievabiuty: 

(Change  to  read:] 

For  correspondence  and 
computerized  complaint  cards,  by 
chronological  sequence  within  subject 
category  as  derived  from 
correspondence  and  the  name  of 
inquirer  or  complainant.  Hiunan 
Resources'  records  may  also  be  retrieved 
by  work  location.  For  hard  copy 
complaint  cards,  chronological  by 
retrieval  code  and  preprinted  complaint 
card  serial  number. 

SAFEGUARDS: 

[Change  to  read:] 

These  are  restricted  files  and  are  to  be 
maintained  in  locked  file  cabinets  in 
secured  facilities,  with  access  limited  to 
personnel  having  an  official  need. 
Automated  records  are  protected 
through  computer  password  seciuity. 

RETENTION  AND  DISPOSAL: 

[Change  to  read:) 

Records  of  referrals  to  Human 
Resources:  Destroy  3  years  after 
resolution  of  problem. 

Other  inquiry/complaint  records: 
Destroy  1  year  after  resolution  of 
problem. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

(Change  to  read:] 
Vice  President,  Human  Resources, 

United  States  Postal  Service,  475 

L'Enfant  Plaza  SW,  Washington  DC 

20260-4200 
Vice  President  and  Consiuner  Advocate, 

United  States  Postal  Service,  475 

L'Enfant  Plaza  SW,  Washington  DC 

20260-2200 

NOTIFICATION  PROCEDURE: 

Customers  wanting  to  know  whether 
information  about  them  is  maintained  in 
this  system  of  records  must  address 
inquiries  to  the  same  facility  to  which 
they  submitted  their  complaint. 
Inquiries  about  complaint  cards  must 
contain  the  date  and  card  serial  number. 

RECORD  ACCESS  PROCEDURES: 

Requests  for  access  must  be  made  in 
accordance  with  the  notification 
procedure  above  and  the  Postal  Service 
Privacy  Act  regulations  regarding  access 
to  records  and  verification  of  identity 
under  39  CFR  266.6. 


C0NTEST1NQ  RECORD  PROCEDURES: 

See  Notification  Procedure  and 
Record  Access  Procediu^s  above. 

RECORD  SOURCE  CATEGORIES: 

(Change  to  read:] 
Postal  Service  customers  and 
employees. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

(Change  to  read:] 

Records  or  information  in  this  system 
that  have  been  compiled  in  reasonable 
anticipation  of  a  civil  action  or 
proceeding  are  exempt  from  individual 
access  under  5  U.S.C.  552a(d)(5).  In 
addition,  the  Postal  Service  has  claimed 
exemptions  from  certain  provisions  of 
the  Act  for  several  of  its  other  systems 
of  records  as  permitted  by  5  U.S.C. 
552a(j)  and  (k).  See  39  CFR  266.9.  To  the 
extent  that  copies  of  exempt  records 
from  those  other  systems  are 
incorporated  into  this  system,  the 
exemptions  applicable  to  the  original 
primary  system  must  continue  to  apply 
to  the  incorporated  records." 
Neva  R.  Watson, 
Acting  Chief  Counsel,  Legislative. 
[FR  Doc.  95-  15981  Filed  6-28  -95;  8:45 
am] 

BiLUNO  CODE  7710-12-P 


RAILROAD  RETIREMENT  BOARD 

Agency  Forms  Submitted  for  OMB 
Review 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  Chapter  35),  the  Railroad 
Retirement  Board  has  submitted  the 
following  proposal(s)  for  the  collection 
of  information  to  the  Office  of 
Management  and  Budget  for  review  and 
approval. 
SUMMARY  OF  PROPOSAL(S): 

(1)  Collection  title:  Supplemental 
Information  on  Accident  and  Insurance. 

(2)  Form(s)  submitted:  SI-lc.  SI-5,  ID-30q 
ID-3S,  ID-3U,  ID-30k,  ID-30k-l. 

(3)  OMB  Number:  3220-0036. 

(4)  Expiration  date  of  current  OMB 
clearance:  June  30, 1996. 

(5)  Type  of  request:  Revision  of  a  currently 
approved  collection.  . 

(6)  Respondents:  Individuals  or  ' 
households. 

(7)  Estimated  annual  number  of 
respondents:  33,550. 

(8)  Total  annual  responses:  33,500. 

(9)  Total  annual  reporting  hours:  1,987. 

(10)  Collection  description:  The  RUIA 
provides  for  recovery  of  sickness  benefits 
paid  if  the  employee  receives  a  settlement  for 
the  same  injury  for  which  benefits  were  paid. 
The  collection  obtains  identifying 
information  about  the  person  or  company 
responsible  for  such  payments  and 
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information  needed  for  determining  the 
amount  of  the  RRB's  entitlement. 

AOOmONAL  INFORMATION  OR  COMMENTS: 
Copies  of  the  form  and  supporting 
documents  can  be  obtained  from  Chuck 
Mierzwa,  the  agency  clearance  officer 
(312-751-3363).  Comments  regarding 
the  information  collection  should  be 
addressed  to  Ronald  J.  Hodapp.  Railroad 
Retirement  Board,  844  North  Rush 
Street.  Chicago.  Illinois  60611-2092  and 
the  OMB  reviewer,  Laura  Oliven  (202- 
395-7316),  Office  of  Management  and 
Budget.  Room  10230.  New  Executive 
Office  Building,  Washington.  D.C. 
20503. 

Chuck  Mierzwa, 
Clearance  Officer 
[FR  Doc.  95-16022  Filed  6-28-95;  8:45  ami 

BtLUNO  COOE  7MS-01-M 


Agency  Forms  Submitted  for  OMB 
Review 

summary:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  Chapter  35),  the  Railroad 
Retirement  Board  has  submitted  the 
following  proposal(s)  for  the  collection 
of  information  to  the  Office  of 
Management  and  Budget  for  review  and 
approval. 

SUMMARY  OF  PROPOSAL(S): 

(1)  Collection  title:  Employee's 
Certification 

(2)  Formls)  submitted:  G-346 

(3)  OMB  Number:  3220-0140 

(4)  Expiration  date  of  current  OMB 
clearance:  October  31, 1995 

(5)  Type  of  request:  Extension  of  a 
currently  approved  collection 

(6)  Respondents:  Individuals  or  households 

(7)  Estimated  annual  number  of 
respondents:  18,000 

(8)  Total  annual  responses:  18.000 

(9)  Total  annual  reporting  hours:  1,500 

(10)  Collection  description:  Under  Section 
2  of  the  Railroad  Retirement  Act,  spouses  of 
retired  railroad  employees  may  be  entitled  to 
an  annuity.  The  collection  obtains 
information  from  the  employee  about  the 
employee's  previous  marriages,  if  any,  to 
determine  if  any  impediment  exists  to  the 
marriage  between  the  employee  and  his  or 
her  spouse. 

AOOmONAL  INFORMATION  OR  COMMENTS: 
Copies  of  the  form  and  supporting 
documents  can  be  obtained  from  Chuck 
Mierzwa,  the  agency  clearance  officer 
(312-751-3363).  Comments  regarding 
the  information  collection  should  be 
addressed  to  Ronald  J.  Hodapp,  Railroad 
Retirement  Board,  844  North  Rush 
Street.  Chicago.  Illinois  60611-2092  and 
the  OMB  reviewer.  Laura  Oliven  (202- 
395-7316),  Office  of  Management  and 
Budget,  Room  10230,  New  Executive 


Office  Building,  Washington,  D.C. 

20503. 

Chuck  Mierzwa, 

Clearance  Officer. 

|FR  Doc.  95-16023  Filed  6-28-95;  8:45  am] 

BILUNO  CO0€  7MS-01-M 


Agency  Forms  Submitted  for  OMB 
Review 

summary:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  Chapter  35),  the  Raifroad 
Retirement  Board  has  submitted  the 
following  proposal(s)  for  the  collection 
of  information  to  the  Office  of 
Management  and  Budget  for  review  and 
approval. 

SUMMARY  OF  PROPOSAL(S): 

(1)  Collection  title:  Report  of  Medicaid 
State  Office  on  Beneficiary's  Buy-in  Status 

(2)  Form(s)  submitted:  RL-380-F 

(3)  OMB  Number:  3220-0185 

(4)  Expiration  date  of  current  OMB 
clearance:  September  30,  1995 

(5)  Type  of  request:  Extension  of  a 
ctirrently  approved  collection 

(6)  Respondents:  State,  Local  or  Tribal 
Government 

(7)  Estimated  annual  number  of 
respondents:  600 

(8)  Total  annual  responses:  600 

(9)  Total  annual  reporting  hours:  100 

(10)  Collection  description:  Under  the 
Railroad  Retirement  Act,  the  Railroad 
Retirement  Board  administers  the  Medicare 
program  for  persons  covered  by  the  railroad 
retirement  system.  The  collection  obtains 
information  needed  to  determine  if  certain 
railroad  t)eneficiaries  are  entitled  to  receive 
Supplementary  Medical  Insurance  program 
coverage  under  a  State  buy-in  agreement  in 
States  in  which  they  reside. 

ADDITIONAL  INFORMATION  OR  COMMENTS: 
Copies  of  the  form  and  supporting 
documents  can  be  obtained  from  Chuck 
Mierzwa,  the  agency  clearance  officer 
(312-751-3363).  Comments  regarding 
the  information  collection  should  be 
addressed  to  Ronald  J.  Hodapp,  Railroad 
Retirement  Board,  844  North  Rush 
Street,  Chicago,  Illinois  60611-2092  and 
the  OMB  reviewer,  Laura  OUveIn  (202- 
395-7316),  Office  of  Management  and 
Budget,  Room  10230,  New  Executive 
Office  Building,  Washington,  D.C. 
20503. 

Chuck  Mierzwa, 
Clearance  Officer. 

(FR  Doc.  95-15919  Filed  6-28-95;  8:45  am] 
BILUNO  CODE  7906-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[ReleaM  No.  34-35886;  Fil«  No.  SR-Amex- 
95-20] 

Self-Regulatory  Organizations;  Order 
Granting  Accelerated  Approval  of  a 
Proposed  Rule  Change  and  Notice  of 
Filing  and  Order  Granting  Accelerated 
Approval  of  Amendment  Nos.  1  and  2 
to  the  Proposed  Rule  Change  by  the 
American  Stock  Exchange,  Inc. 
Relating  to  the  Listing  and  Trading  of 
Indexed  Term  Notes 

June  23, 1995. 

On  May  30, 1995,  the  American  Stock 
Exchange,  Inc.  ("Amex"  or  "Exchange") 
submitted  to  the  Securities  and 
Exchange  Commission  ("Commission"), 
pursuant  to  Section  19(b)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-4  thereunder,^  a 
proposed  rule  change  to  list  and  trade 
indexed  term  notes  ("Notes"),  the  return 
on  which  is  based  in  whole  or  in  part 
on  changes  in  the  value  of  twenty- four 
(24)  equity  securities  of  companies  that 
have  been  identified  by  the  Note 
underwriter.  The  Bear  Steams 
Companies  ("Bear  Steams"),  as 
"consolidation  candidates."  Notice  of 
the  proposal  appeared  in  the  Federal 
Register  on  June  9. 1995.3  Nq  comment 
letters  were  received  on  the  proposal. 
The  Exchange  filed  Amendment  No.  1 
to  the  proposed  rule  change  on  June  12, 
1995,*  and  Amendment  No.  2  on  June 
20, 1995.5  Tiiis  order  approves  the 
Amex  proposal,  as  amended. 

Under  Section  107  of  the  Amex 
Company  Guide  ("Guide"),  the 
Exchange  may  approve  for  listing  and 
trading  seciuities  which  cannot  be 
readily  categorized  under  the  listing 
criteria  for  common  and  preferred 


'15U.S.C.  78»(b)(l)(1988)., 

2  17  CFR  240.19b-4  (1994). 

3  See  Securities  Exchange  Act  Release  No.  35802 
(June  2,  1995).  60  FR  30614. 

*  In  Amendment  No.  1 ,  the  Exchange  amended 
the  proposal  to  provide  that  at  maturity.  (1)  holders 
of  the  Notes  will  participate  in  90%  of  the 
percentage  change  between  the  "original  portfolio 
value"  and  the  "average  portfolio  value":  and  (2) 
the  average  portfolio  value  will  be  determined  by 
reference  to  the  average  of  the  monthly  closing 
Index  values  over  the  term  of  the  Notes.  See  Letter 
from  William  Floyd-Jones.  Jr.,  Assistant  General 
Counsel,  Legal  k  Regulatory  Policy  Division.  Amex, 
to  Michael  Walinskas,  Branch  Chief,  Office  of 
Market  Supervision  ("CMS"),  Division  of  Market 
Regulation  ("Division"),  Commission,  dated  June  8, 
1995  ("Amendment  No.  1"). 

'  In  Amendment  No.  2,  as  described  lielow,  the 
Exchange  clarifies  the  Exchange  rules  that  will 
govern  the  trading  of  the  Notes.  See  Letter  from 
Michael  Bickford,  Vice  President,  Capital  Markets 
Group,  Amex,  to  Michael  Walinskas,  Branch  Chief, 
OMS,  Division,  Commission,  dated  June  20,  1995 
("Amendment  No.  2"). 
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stocks,  bonds,  debentures,  or  warrants.^ 
The  Amex  now  proposes  to  list  for 
trading,  under  Section  107A  of  the 
Guide,  Notes  whose  value  is  based  in 
whole  or  in  part  on  changes  in  the  value 
of  twenty-four  (24)  equity  securities  of 
companies  that  have  been  identified  by 
the  Note  imderwriter  as  "consohdation 
candidates"  ("Index"). ^ 

The  Notes  are  non-convertible  debt 
securities  of  Bear  Steams,  and  will 
conform  to  the  listing  guidelines  under 
Section  107A  of  the  Guide.*  The  Notes 
will  have  a  term  of  three  years  from  the 
date  of  issue.  The  Notes  provide  for  a 
single  payment  at  maturity,  and  will 
bear  no  periodic  payments  of  interest. 
At  maturity,  the  Notes  will  entitle  the 
holder  to  receive  an  amount  based  upon 
ninety  percent  (90%)  of  the  percentage 
change  between  the  "original  portfolio 
value"  ®  and  the  "average  portfolio 
value".'"  provided,  however  that  the 
amount  payable  at  maturity  will  not  be 
less  than  90%  of  the  principal  amount 
of  the  Notes.  Thus,  while  there  is  no  cap 
on  the  appreciation,  investors 
participate  in  only  90%  of  the 
appreciation,  as  calculated  above."  The 
Notes  are  cash-settled  in  that  they  do 


»See  Securities  Exchange  Act  Release  No.  27753 
(March  1.  1990).  55  FR  8626  (March  8,  1990). 

'  The  components  of  the  Index  are:  Agouron 
Pharmaceuticals,  Inc:  Biogen.  Inc.:  Campbell  Soup 
Co.;  Crestar  Financial  Corp.;  Electronic  Arts,  Inc.: 
Heinz  (H.J.)  Co.:  Healthcare  COMPARE  Corp.: 
Integra  Financial  Corp.:  McCormick  ik  Co..  Inc.: 
Mercantile  Bancorporation;  Mesa.  Inc.:  Midlantic 
Corp.,  Inc.:  The  Money  Store,  Inc.;  Multicare 
Companies,  Inc.;  Oryx  Energy  Co.:  Physician  Corp. 
of  America:  Protein  Design  Labs,  Inc.;  Quaker  Oats 
Co.;  Santa  Fe  Energy  Resources:  Sierra  Health 
Services,  Inc.:  Triton  Energy  Corp.;  United 
Companies  Financial  Corp.;  Upjohn  Co.;  and  Vertex 
Pharmaceuticals,  Inc. 

■Specirically,  the  Notes  must  have:  (1)  A 
minimum  public  distribution  of  one  million  trading 
units;  (2)  a  minimum  of  400  holders;  (3)  an 
aggregate  market  value  of  at  least  $4  million;  and 
(4)  a  term  of  at  least  one  year.  Additionally,  the 
issuer  of  the  Notes  must  have  assets  of  at  least  SlOO 
million,  stockholders'  equity  of  at  least  SlO  million, 
and  pre-tax  income  of  at  least  S75O,0O0  in  the  last 
fiscal  year  or  in  two  of  the  three  prior  fiscal  years. 
As  an  alternative  to  these  financial  criteria,  the 
issuer  may  have  either:  (1)  assets  in  excess  of  S200 
million  and  stockholders'  equity  in  excess  of  SlO 
million:  or  (2)  assets  in  excess  of  SlOO  million  and 
stockholders'  equity  in  excess  of  S20  million. 

*The  "original  portfolio  value"  is  the  closing 
level  of  the  Index  at  the  time  that  the  Notes  are 
priced  immediately  preceding  the  issuance  of  the 
Notes. 

'"The  "average  portfolio  value"  is  the  average  of 
the  closing  values  of  the  Index  on  the  last  trading 
day  of  each  of  the  36  months  during  the  term  of  the 
Notes.  See  Amendment  No.  1,  supra  note  4. 

"The  Commission  notes  that  because  the  average 
portfolio  value  is  based  on  an  average  of  closing 
index  values  over  the  term  of  the  Notes,  the 
percentage  change  between  the  "original  portfolio 
value"  and  the  "average  portfolio  value"  may  be 
significantly  different  than  the  percentage  change  in 
the  value  of  the  Index  between  the  dale  that  the 
Notes  are  issued  and  the  maturity  date  for  the 
Notes. 


not  give  the  holder  any  right  to  receive 
an  Index  security  or  any  other 
ownership  right  or  interest  in  the 
securities  comprising  the  Index, 
although  the  return  on  the  investment  is 
based  on  the  aggregate  value  of  the 
Index. 

According  to  the  Amex,  the  Notes  will 
allow  investors  to  combine  the 
protection  of  a  portion  of  the  principal 
amount  of  the  Notes  with  a  potential 
additional  payment  based  upon  the 
performance  of  an  Index  of  24  equity 
secuities  of  "consolidation  candidates". 
In  particular,  the  proposed  Notes  will 
provide  90%  principal  protection  with 
the  opportunity  to  participate  in  90%  of 
any  appreciation  of  the  underlying 
Index,  as  calculated  above. 

The  Index  consists  of  24  securities 
that  satisfy  the  following  criteria:  (1)  A 
minimum  market  capitalization  per 
component  of  $75  miUion,  except  that 
up  to  10%  of  the  number  of  component 
securities  in  the  Index  may  have 
individual  market  capitalizations  of  not 
less  than  $50  million;  (2)  trading 
volume  per  Index  component  in  each  of 
the  six  months  prior  to  the  offering  of 
the  Notes  of  not  less  than  one  million 
shares,  except  that  up  to  10%  of  the 
number  of  Index  component  securities 
may  have  a  trading  volume  in  each  of 
the  six  months  prior  to  the  offering  of 
not  less  than  500,000;  (3)  at  least  90% 
of  the  number  of  components  in  the 
Index  will  satisfy  the  then  current 
criteria  for  standardized  options  trading 
set  forth  in  Exchange  Rule  915;  (4)  all 
components  of  the  Index  wrill  be  listed 
on  the  Amex  or  the  New  York  Stock 
Exchange,  or  will  be  National  Market 
securities  traded  through  Nasdaq:  and 
(5)  all  components  of  the  Index  will  be 
subject  to  last  sale  reporting  pursuant  to 
Rule  llAa3-l  of  the  Act. 

At  the  outset,  each  of  the  securities  in 
the  Index  will  have  equal 
representation.  Specifically,  each 
security  included  in  the  Index  will  be 
assigned  a  multipUer  on  the  date  of 
issuance  of  the  Notes  so  that  each 
component  represents  an  equal 
percentage  of  the  value  of  the  Index  on 
the  date  of  issuance.  The  multipUer 
indicates  the  number  of  shares  of  a 
security,  rounded  to  the  nearest  whole 
share,  given  its  market  price  on  an 
exchange  or  through  Nasdaq,  to  be 
included  in  the  calculation  of  the  Index. 
Accordingly,  each  of  the  24  companies 
included  in  the  Index  will  represent 
approximately  4.17  percent  of  the 
weight  of  the  Index  at  the  time  of 
issuance  of  the  Notes.  The  Index  divisor 
will  initially  be  set  to  provide  a 
benchmark  value  of  100.00  at  the  close 
of  trading  on  the  day  preceding  the 
issuance  of  the  Notes. 


The  number  of  shares  of  each 
component  stock  in  the  Index  will 
remain  fixed  except  in  the  event  of 
certain  types  of  corporate  actions  such 
as  the  payment  of  a  dividend  (other  than 
an  ordinary  cash  dividend),  a  stock 
distribution,  stock  spUt,  reverse  stock 
split,  rights  offering,  distribution, 
reorganization,  recapitaUzation,  or 
similar  event  with  respect  to  the 
component  securities.  The  number  of 
shares  of  each  component  security  may 
also  be  adjusted,  if  necessary,  in  the 
event  of  a  merger,  consolidation, 
dissolution,  or  liquidation  of  an  issuer, 
or  in  certain  other  events  such  as  the 
distribution  of  property  by  an  issuer  to 
shareholders.  Shares  of  a  component 
security  may  be  replaced  (or 
supplemented)  with  other  securities 
under  certain  circumstances,  such  as  the 
conversion  of  a  component  stock  into 
another  class  of  security,  or  the  spin-off 
of  a  subsidiary.  If  the  security  remains 
in  the  Index,  the  number  of  shares  of 
that  security  will  be  adjusted,  if 
necessary,  to  the  nearest  whole  share,  to 
maintain  the  component's  relative 
weight  in  the  Index  at  the  level 
immediately  prior  to  the  corporate 
action. '2  In  all  cases,  the  divisor  will  be 
adjusted,  if  necessary,  to  ensure 
continuity  of  the  value  of  the  Index.  In 
the  event  that  a  security  in  the  Index  is 
canceled  due  to  a  corporate 
consohdation  and  the  holders  of  such 
security  receive  cash,  the  cash  value  of 
such  securities  will  be  included  in  the 
Index  and  wall  accrue  interest  at  LIBOR 
to  term,  compounded  daily. 

The  value  of  the  Index  will  be 
calculated  continuously  by  the  Amex 
and  will  be  disseminated  every  15 
seconds  over  the  Consolidated  Tape 
Association's  Network  B.  The  Index 
value  will  equal  the  simi  of  the  products 
of  the  most  recently  available  market 
prices  and  the  applicable  multipUers  for 
the  securities  in  the  Index. 

The  Notes  may  not  be  redeemed  prior 
to  maturity  and  are  not  callable  by  the 
issuer.  Holders  of  Index  Notes  will  be 
able  to  cash-out  of  their  investment  only 
by  selling  the  Notes  on  the  Amex.  The 
Exchange  anticipates  that  the  trading 
value  of  the  Notes  in  this  secondary 
trading  market  will  depend  in  large  part 
on  the  value  of  the  securities 
compromising  the  Index  and  also  on 
such  other  factors  as  the  level  of  interest 
rates,  the  volatility  of  the  value  of  the 


■'Telephone  conference  between  Mictiael 
Bickford.  Vice  President,  Capital  Markets  Group, 
Amex,  and  Brad  Ritter.  Senior  Counsel.  OMS. 
Division.  Conunission.  on  June  20. 1995  ("June  20 
Conversation").  The  issuer  will  not  attempt  to  find 
a  replacement  stock  or  compensate  for  the 
extinction  of  a  security  due  to  bankruptcy  or  a 
similar  event. 


33886 


Federal  Register  /  Vol.  60.  No.  125  /  Thursday.  June  29,  1995  /  Notices 


Index,  the  time  remaining  to  maturity, 
dividend  rates,  and  the  creditworthiness 
of  the  issuer,  Bear  Steams.'' 

Because  Index  Notes  are  linked  to  an 
index  of  equity  securities,  the  Amex's 
existing  equity  floor  trading  rules  will 
apply  to  the  trading  of  Index  Notes.'* 
First,  pursuant  to  Amex  Rule  411,  the 
exchange  will  impose  a  duty  of  due 
diligence  on  its  members  and  member 
firms  to  leam  the  essential  facts  relating 
to  every  customer  prior  to  trading  Index 
Notes."  Second,  consistent  with  Amex 
Rule  411.  the  Exchange  will  further 
require  that  a  member  or  member  firm 
specifically  approve  a  customer's 
account  for  trading  Index  Notes  prior  to. 
or  promptly  after,  the  completion  of  the 
transaction. '»  Third.  Index  Notes  will  be 
subject  to  the  equity  margin  rules  of  the 
Exchange.'^  Fourth,  the  Exchange  will, 
prior  to  trading  Index  Notes,  distribute 
a  circular  to  the  membership  providing 
guidance  with  regard  to  member  firm 
compliance  responsibilities  (including 
suitability  recommendations)  when 
handling  transactions  in  Index  Notes 
and  highlighting  the  special  risks  and 
characteristics  of  the  Index  Notes.'* 

m.  Commission  Findings  and 
Conclusions 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  the 
requirements  of  Section  6(b)(5)  of  the 
Act. '3  Specifically,  the  Commission 
believes  that  providing  for  exchange- 
trading  of  the  Notes  will  offer  a  new  and 
innovative  means  of  participating  in  the 
market  for  securities  identified  by  the 
issuer  of  the  Notes  as  consolidation 
candidates.^"  In  particular,  the 


"  See  Amendment  No.  2.  supra  note  5. 

"W.  Amex  Rule  411  requires  that  every  member, 
member  firm  or  member  corporation  use  due 
diligence  to  learn  the  essential  facts  relative  to 
every  customer  and  to  every  order  or  account 
accepted. 

'•See  Amendment  No.  2.  supra  note  5. 

"W. 

**/d.  The  Commission  notes  that  the  circular 
should  also  highlight  the  formula  for  calculating  the 
payment  to  holders  at  maturity  as  well  as  the 
participation  rate  in  the  appreciation  of  the  Index, 
as  described  above. 

>»15U.S.C.  78ftb)(2)(1988). 

^"The  Commission  notes  that  the  Index  Notes  are 
very  similar  in  structure  to  other  indexed  term 
notes  recently  approved  by  the  Commission  for 
listing  on  the  Amex.  See  Securities  Exchange  Act 
Release  Nos.  34820  (October  11.  1994).  59  FR  52571 
(October  18. 1994)  (approval  for  listing  of  indexed 
term  notes  linked  to  a  portfolio  of  "basic"  industry 
securities).  34723  (September  27.  1994).  59  FR 
50631  (October  4.  1994)  (approval  for  listing  of 
indexed  term  notes  linked  to  a  portfolio  of  banking 
industry  securities),  and  33495  (January  19. 1994), 


Commission  beheves  that  the  Notes  will 
permit  investors  to  gain  equity  exposure 
in  such  companies,  while  at  the  same 
time,  limiting  the  downside  risk  of  their 
original  investment.  For  the  reasons 
discussed  in  the  Indexed  Term  Note 
Approval  Orders,  the  Commission  finds 
that  the  listing  and  trading  of  the  Notes 
is  consistent  with  the  Act.^' 

As  with  the  other  indexed  term  notes 
approved  for  listing  by  the  Exchange, 
the  Notes  are  not  leveraged  instruments. 
Their  price,  however,  will  still  be 
derived  and  based  upon  the  imderlying 
linked  securities.  Accordingly,  the  level 
of  risk  involved  in  the  purchase  or  sale 
of  Index  Notes  is  similar  to  the  risk 
involved  in  the  purchase  or  sale  of 
traditional  common  stock.  Nonetheless, 
the  Commission  has  several  specific 
concerns  with  this  type  of  products 
because  the  final  rate  or  retirni  of  the 
Notes  is  derivatively  priced,  based  on 
the  performance  of  the  underlying 
securities.  The  concerns  include:  (1) 
Investor  protection  concerns.  (2) 
dependence  on  the  credit  of  the  issuer 
of  the  security.  (3)  systemic  concerns 
regarding  position  exposure  of  issuers 
with  partially  hedged  positions  or 
dynamically  hedged  positions,  and  (4) 
the  impact  on  the  market  for  the 
underlying  linked  securities.^^  The 
Commission  believes  the  Amex  has 
adequately  addressed  each  of  these 
issues  such  that  the  Commission's 
regulatory  concerns  are  adequately 
minimized. 23  In  particular,  by  imposing 
the  Usting  standards,  suitability, 
disclosure,  and  compliance 
requirements  noted  above,  the  Amex 
has  adequately  addressed  the  potential 
public  customer  concerns  that  could 
arise  from  the  hybrid  nature  of  the 
Notes.  ^-^  Moreover,  the  Commission 
believes  that  the  Exchange's  existing 
surveillance  procedures  are  adequate  to 
detect  and  deter  any  attempts  at 
manipulation  of  the  Notes  and  the 
securities  in  the  Index. 

Further,  the  Commission  believes  that 
the  listing  standards  and  issuance 
restrictions  discussed  above, 
particularly,  the  objective  standards  for 
market  capitalization,  trading  volimie, 
and  options  eligibility,  will  ensure  that 
at  the  time  that  the  Notes  are  issued,  the 
Index  will  be  composed  of  highly 
capitalized,  liquid  securities.  As  a 


59  FR  3883  (January  27.  1994)  (approval  for  listing 
of  Telecommunications  Basket  Stock  Upside  Note 
Securities)  (collectively,  Indexed  Term  Note 
Approval  Orders"). 

"Id. 

"Id. 

2*  The  Exchange  will  also  distribute  a  circular  to 
its  membership  calling  attention  to  the  specific 
risks  associated  with  the  Notes.  See  supra  note  18. 


result,  the  Commission  believes  that  any 
concerns  regarding  the  potential  for 
manipulation  of  the  Index  or  adverse 
market  impact  on  the  securities 
comprising  the  Index  are  adequately 
minimized. 

The  Commission  realizes  that  Index 
Notes  are  dependent  upon  the 
individual  credit  of  the  issuer.  Bear 
Steams.  To  some  extent  this  credit  risk 
is  minimized  by  the  Exchange's  listing 
standards  in  Section  107A  of  the  Guide 
which  provide  that  only  issuers 
satisfying  substantial  asset  and  equity 
requirements  may  issue  securities  such 
as  Index  Notes.^s  In  addition,  the 
Exchange's  hybrid  listing  standards 
further  require  that  Index  Notes  have  at 
least  $4  million  in  market  value.  ^^  In 
any  event,  financial  information 
regarding  Bear  Steams,  in  addition  to 
the  information  on  the  issuers  of  the 
securities  comprising  the  Index,  will  be 
publicly  available.2^ 

The  Commission  finds  good  cause  for 
approving  the  proposed  mle  change  and 
Amendment  Nos.  1  and  2  to  the 
proposal  prior  to  the  thirtieth  day  after 
the  date  of  publication  of  notice  of  filing 
thereof  in  the  Federal  Register. 
Specifically,  the  proposal,  as  amended, 
is  substantively  similar  to  other  indexed 
term  notes  that  the  Commission  has 
approved  for  Usting  by  the  Amex.^*  To 
the  Commission's  knowledge,  these 
other  issues  of  notes  have  traded  on  the 
Amex  without  any  material  problems 
occurring.^^  The  only  substantive 
differences  between  these  Notes  and 
those  previously  approved  are  the 
composition  of  the  index  of  securities 
on  which  the  values  of  the  Notes  will  be 
based,  the  method  for  calculating  the 
value  to  be  received  by  holders  upon 
maturity  of  the  Notes,  and  the  amount 
of  participation  by  investors  in  the 
appreciation  of  the  Index  during  the 
term  of  the  Notes.  With  regard  to  the 
composition  of  the  Index,  as  discussed 
above,  the  Commission  believes  that  the 
objective  eiigibihty  standards  for 
including  a  particular  security  in  the 
Index  minimize  the  potential  for 
manipulation  of  the  Notes  and  any 
possible  adverse  market  impact  on  the 
securities  contained  in  the  Index. 

The  Commission  also  believes  that  the 
proposed  method  for  calculating  the 
amount  to  be  paid  to  holders  at  maturity 
does  not  raise  any  significant  regulatory 
concems.  The  formula  used  here 
involves  the  averaging  of  36  monthly 


"  See  supra  note  8. 

»•  See  Amex  Company  Guide  §  107A. 

2' The  companies  that  comprise  the  Index  are 
reporting  companies  under  the  Act. 

2»  See  Indexed  Term  Note  Approval  Orders,  supra 
note  20. 

2' See  June  20  Conversation,  supra  note  12. 
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closing  Index  values  over  a  three  year 
period.  Accordingly,  the  Commission 
believes  that  this  calculation  method 
reduces  the  potential  for  manipulation. 
Moreover,  as  noted  above,  the  Amex  has 
adequate  surveillance  procedures  in 
place  to  detect  and  deter  attempts  at 
manipulation  involving  either  the  Notes 
or  the  seciu-ities  contained  in  the  Index. 
Similarly,  the  Commission  also  believes 
that  limiting  investors'  participation  in 
the  appreciation  of  the  Index  does  not 
raise  any  regulatory  concems.  The 
Commission  has  previously  approved 
equity  linked  products  where  investors 
only  receive  a  percentage  of  the 
appreciation  of  the  linked  securities.'" 
As  a  result,  the  Commission  believes 
that  these  aspects  of  the  Notes  are 
consistent  with  the  Act  so  long  as  they 
are  adequately  disclosed  to  investors  by 
the  issuer  and  described  in  the  circular 
to  be  issued  by  the  Exchange  upon 
issuance  of  the  Notes.  Finally,  the 
Commission  has  not  received  any 
comment  to  date  on  the  proposal  and 
has  not  received  any  comment  on 
similarly  structured  notes  previously 
approved." 

Based  on  the  above,  the  Commission 
believes  that  the  proposed  rule  change 
is  consistent  with  Section  6(b)(5)  of  die 
Act  and  finds  good  cause  for  approving 
the  proposal  and  Amendment  Nos.  1 
and  2  to  the  proposal  on  an  accelerated 
basis. 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing.  . 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW.. 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  wrritten  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Fubhc  Reference 
Section.  450  Fifth  Street.  NW.. 
Washington,  DC.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
Amex.  All  submissions  should  refer  to 


'"See  Securities  Exchange  Act  Release  No.  32950 
(September  23.  1993).  58  FR  50985  (September  29. 
1993)  (approval  for  the  listing  of  debt  exchangeable 
for  common  stock  ("DECS")  by  the  New  York  Stock 
Exchange). 

''  See  Indexed  Term  Note  Approval  Orders,  supra 
note  20. 


File  No.  SR-Amex-95-20  and  should  be 
submitted  by  July  20. 1995. 

It  therefore  is  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,'^  that  the 
proposed  rule  change  (SR-Amex-95- 
20),  as  amended,  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  ^^ 

Margaret  H.  McFarland, 
Deputy  Secretary. 
(FR  Doc.  95-16054  Filed  6-28-95;  8:45  am] 
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ASA  Limited;  Notice  of  Application 

June  23,  1995. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for  an 

order  imder  section  7(d)  of  the 

Investment  Company  Act  of  1940  (the 

"Act"). 

APPLICANT:  ASA  Limited. 
RELEVANT  ACT  SECTIONS:  Order  requested 
under  section  7(d)  of  the  Act. 
SUMMARY  OF  APPLICATION:  Applicant,  a 
South  Aftican  company  registered  as  an 
investment  company  in  the  United 
States,  requests  an  order  to  allow 
applicant  to  appoint  Chase  Manhattan 
Bank,  N.A.  ("Chase")  as  its  custodian 
and  to  authorize  Chase  to  appoint 
Standard  Bank  of  South  Africa  Limited 
("Standard  Bank")  as  appUcant's 
-subcustodian.  The  order  would 
supersede  prior  orders  issued  under 
section  7(d)  with  respect  to  applicant's 
custodial  arrangements. 

FILING  DATE:  The  application  was  filed 
on  March  16,  1995  and  amended  on 
June  9, 1995. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  wdll  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on  July 
18,  1995,  and  should  be  accompanied 
by  proof  of  service  on  applicant,  in  the 
form  of  an  affidavit  or,  for  lawyers,  a 
certificate  of  service.  Hearing  requests 
should  state  the  nature  of  the  writer's 
interest,  the  reason  for  the  request,  and 
the  issues  contested.  Persons  who  vdsh 
to  be  notified  of  a  hearing  may  request 
notification  by  writing  to  the  SEC's 
Secretary. 


ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  NW.,  Washington,  DC  20549. 
Applicant.  36  Wierda  Road  West. 
Sandton  2196.  South  Africa. 
FOR  FURTHER  INFORMATION  CONTACT: 
Fehce  R.  Foundos.  Senior  Attorney,  at 
(202)  942-0571,  or  Robert  A.  Robertson, 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summar>'  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

A.  Background 

1.  ASA  Limited  (formerly  known  as 
American-South  A&ican  Investment 
Company,  Ltd)  is  a  South  African 
company  and  a  closed-end,  non- 
diversified  management  investment 
company.  On  August  13, 1958,  the  SEC 
issued  an  order  (the  "Original  Order") 
under  section  7(d)  of  the  Act  allowing 
applicant  to  register  as  cui  investment 
company  under  the  Act  and  to  make  a 
public  offering  of  its  securities  in  the 
United  States.'  Applicant's  custodian  is 
Citibank,  N.A.  ("Citibank"). 

2.  The  Original  Order  was  issued 
subject  to  several  conditions,  including 
several  restrictions  imposed  on 
applicant  concerning  the  custody  of  its 
assets  and  the  consummation  of  its 
portfolio  transactions.  The  Original 
Order  required  applicant  to.  among 
other  things,  keep  all  of  its  assets, 
except  for  $75,000  in  cash  to  cover 
administrative  expenses,  in  the  custody 
of  a  bank  in  the  United  States.  The 
$75,000  was  kept  in  a  non-interest 
bearing  checking  account  with  a  South 
African  bank.  The  Original  Order  also 
required  applicant  to  settle  all 
purchases  and  sales  of  portfolio 
securities,  other  than  those  executed  on 
certain  established  stock  exchanges,  in 
the  United  States.  As  a  condition  to  the 
relief,  applicant  agreed  not  to  change  its 
undertakings  and  agreements  contained 
in  the  original  application,  including  its 
custodian  agreement  with  Citibank, 
without  SEC  approval.  Since  the 
Original  Order,  appUcant  has  received 
several  orders  modifying  the  restrictions 
on  its  custodial  arrangements. 

3.  In  1959,  the  SEC  issued  an  order 
allowing  appUcant  to  consimimate  in 
South  Africa  purchases  and  sales  of 
South  African  Treasury  Bills  from  and 
to  the  South  African  Treasury  or  the 


"15  U.S.C.  78s(b)(2)  (1988). 
"17  CFR  200.30-3(a)(12)  (1994). 


'  Investment  Company  Act  Release  Nos.  2739 
(July  3. 1958)  (notice)  and  27S6  (Aug.  13.  1958) 
(order).  , 
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South  African  Reserve  Bank.^  That  same 
year,  the  SEC  issued  ein  order  allowing 
appUcant  to  purchase  seciuities  in 
South  Africa  upon  the  exercise  of  rights 
issued  to  it  as  a  shareholder  of  other 
companies,  provided  certain  conditions 
were  met.^ 

4.  In  1981,  the  SEC  issued  an  order 
allowing  applicant  to  invest  its  cash 
held  in  U.S.  dollars  in  time  deposits  and 
bank  certificates  of  deposits.* 

5.  In  1985,  the  SEC  issued  an  order 
(the  "1985  Order")  allowing  appUcant 
to  purchase  portfoUo  securities  issued 
by  non-South  African  companies  Usted 
on  certain  foreign  stock  exchanges  and 
to  allow  apphcanfs  custodian  to  settle 
such  transactions  in  the  country  where 
the  relevant  exchange  was  located.  In 
the  event  that  removal  of  these 
securities  becomes  prohibited  by  law  or 
regulation  or  financially  impracticable, 
the  1985  Order  allows  applicant's 
custodian  to  appoint  an  "eligible  foreign 
custodian"  as  that  term  is  defined  by 
rule  1 7f-5  or  an  overseas  branch  of  the 
custodian,  to  hold  these  securities  in  the 
country  where  the  relevant  exchange 
was  located,  provided  certain 
conditions  were  met.  The  1985  Order 
also  allowed  applicant  to  maintain  in 
South  Africa  up  to  3%  of  its  assets  in 
short-term  rand  denominated 
investments  issued  or  guaranteed  by  the 
Repubhc  of  South  Africa  and  to 
authorize  its  custodian  to  appoint 
Barclay's  National  Bank  Limited  as 
appUcant's  subcustodian  in  South 
Africa  to  hold  these  investments,  subject 
to  compliance  with  rule  17f-5. 

6.  In  1991,  the  SEC  issued  an  order  to 
allow  applicant  to,  among  other  things, 
increase  from  $75,000  to  $200,000  the 
amount  of  cash  applicant  may  hold 
outside  of  the  custody  of  its  United 
States  custodian  and  to  invest  up  to  5% 
of  its  assets  in  rand-denominated 
interest  bearing  bank  accounts  with 
eligible  foreign  custodians  or  overseas 
branches  of  qualified  U.S.  banks  located 
in  South  Afiica,  provided  applicant 
comphes  with  rule  17f-5.  (These  orders 
modifying  the  Original  Order  are 
referred  to  as  the  "Subsequent  Orders"). 

7.  Citibank  plans  to  relocate  its  global 
custody  services  to  London,  England 
and  has  informed  applicant  that  it  will 
no  longer  be  able  to  serve  as  applicant's 
custodian  as  of  July  1,  1995.  In  view  of 
the  termination  of  these  custody 


'Investment  Company  Act  Release  Nos.  2817 
(Jan.  5.  1959)  (notice)  and  2821  (Jan.  20, 1959) 
(order). 

'  Investment  Company  Act  Release  Nos.  2883 
(May  22. 1959)  (notice)  and  2886  (June  9. 1959) 
(order). 

♦Investment  Company  Act  Release  Nos.  11669 
(Mar.  6,  1981)  (notice)  and  11722  (Apr.  7,  1981) 
(order). 


arrangements,  applicant  seeks  to 
appoint  Chase  as  its  new  custodian.  On 
February  3, 1995,  applicant's  board  of 
directors  approved  the  appointment  of 
Chase,  authorized  appUcant's  officers  to 
file  the  application,  and  complete  the 
new  custodial  arrangements  upon 
obtaining  SEC  approval.  Citibank  has 
agreed  to  remain  applicant's  custodian 
for  a  limited  period  after  July  1, 1995 
pending  SEC  approval  of  applicant's 
new  custody  arrangements. 

B.  Relief  Requested 

1 .  AppUcant  requests  an  order  to 
permit  it  to  enter  into  a  new  custody 
arrangement  with  Chase  and  to  permit 
Chase  to  appoint  Standard  Bank  as 
applicant's  South  African  subcustodian, 
subject  to  compUance  with  rule  17f-5. 

2.  Applicant  states  that  it  is  not 
requested  a  change  in  any  of  the 
material  aspects  of  its  existing  custody 
arrangements  under  the  Original  Order 
as  amended  by  the  Subsequent  Orders. 
Applicant,  however,  intends  that  any 
order  granting  the  reUef  requested  in  the 
application  supersede  the  Original  and 
Subsequent  Orders  with  respect  to 
appUcant's  custodial  arrangements. 
Therefore,  applicant  reaffirms  in  the 
application  its  prior  representations, 
undertakings  and  agreements  in  the 
Original  and  Subsequent  Orders  with 
respect  to  its  custodial  curangements. 

3.  Applicant  will  settle  its  purchases 
and  sales  of  portfoUo  securities  in  the 
United  States  by  use  of  the  mails  or 
means  of  interstate  commerce,  except 
for: 

(a)  Purchases  and  sales  on  an 
"Established  Securities  Exchange," 
defined  as  a  national  securities 
exchange  as  defined  in  section  2(a)(26) 
of  the  Act,  London  Stock  Exchange,  the 
Johannesburg  Stock  Exchange,  the  Stock 
Exchange  of  Melbourne,  Ltd.,  the 
Toronto  Stock  Exchange,  the  Tokyo 
Stock  Exchange,  and 
Effektenborsenverein  Zurich  Exchange; 

(b)  Purchase  and  sales  in  South  Africa 
of  South  African  Treasury  Bills  from 
and  to  the  South  African  Treasury  or  the 
South  African  Reserve  Bank;  and 

(c)  Purchases  in  South  Africa  of 
securities  upon  the  exercise  of  rights 
issued  to  appUcant  as  shareholder  of 
other  companies  for  the  purchase  of 
such  securities,  provided  that  (i)  the 
rights  so  exercised  are  offered  to 
appUcant  as  a  shareholder  in  another 
company  on  the  same  basis  as  aU  other 
holders  of  the  class  or  classes  of  shares 
of  such  other  company  to  whom  such 
rights  are  offered,  (ii)  the  rights 
exercised  do  not  exceed  10%  of  the  total 
amoimt  of  the  rights  offered,  and  (iii) 
the  securities  purchased  pursuant  to  the 
exercise,  or  securities  of  the  same  class, 


are  listed  on  the  Joharmesburg  Stock 
Exchange,  or  application  has  been  made 
to  such  exchange  for  the  listing  thereon 
of  the  securities,  or  it  has  been  publicly 
announced  that  application  will  be 
made  to  such  exchange  for  the  listing 
thereon  of  the  securities,  and  applicant 
has  no  reason  to  believe  that  the  listing 
will  not  be  effected. 

4.  AppUcant  will  keep  all  of  its  assets 
(which  may  include  U.S.  dollars 
invested  in  time  deposits  and  bank 
certificates  of  deposit)  in  the  custody  of 
a  United  States  custodian,  except: 

(a)  $200,000  in  cash  maintained  in  an 
account  with  an  eUgible  foreign 
custodian  or  an  overseas  branch  of  a 
quaUfied  U.S.  bank  located  in  South 
Africa  for  the  purpose  of  meeting  its 
administrative  expenses; 

(b)  Up  to  3%  of^applicant's  assets  in 
short-term  nuid  denominated 
investments  issued  or  guaranteed  by  the 
Republic  of  South  Africa; 

(c)  Up  to  5%  of  applicant's  assets  in 
rand-denominated  interest-beeiring 
accounts  with  eUgible  foreign 
custodians  or  overseas  branches  of 
qualified  U.S.  banks  located  in  South 
Africa; 

(d)  If  removal  of  securities  purchased 
on  an  Established  Securities  Exchange 
in  Japan,  Australia,  Switzerland,  and 
Canada  becomes  either  prohibited  by 
law  or  regulation  or  financially 
impracticable,  up  to  5%  of  applicant's 
assets  may  be  held  by  an  eligible  foreign 
custodian  or  an  overseas  branch  of 
Chase  in  each  of  these  countries. 

5.  AppUcant  will  comply  with  rule 
17f-5  as  if  it  were  a  registered 
management  investment  company 
organized  or  incorporated  in  the  United 
States  with  respect  to  any  of  its  assets 
held  by  eligible  foreign  custodians 
(including  Standard  Bank)  or  overseas 
branches  of  qualified  U:S.  banks 
(including  Chase),  outside  the  United 
States. 

6.  Applicant  represents  that  Chase 
and  any  future  custodian  will  enter  into 
an  agreement  to  comply  with  ASA's 
Memorandum  and  Articles  of 
Association,  the  provisions  of  the  Act 
and  the  rules  thereunder,  each  of  the 
undertakings  and  agreements  contained 
in  the  original  application  and  the  terms 
of  the  Original  (Drder  and  any  other 
application  or  order  of  the  SEC  relating 
to  appUcant's  custodial  arrangements,  as 
each  of  the  same  may  from  time  to  time 
be  amended,  and  to  do  nothing 
inconsistent  with  applicant's 
imdertakings  and  agreements  contained 
in  the  original  application  or  required 
by  any  present  or  future  rule  under  the 
Act. 

7.  The  custodian  agreements  wrill 
insure  to  the  benefit  of  appUcant's 
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shareholders  as  parties  and  beneficiaries 
so  as  to  enable  them  to  maintain  actions 
at  law  or  in  equity  within  the  United 
States  and  South  Africa.  AppUcant's 
custodian  also  will  maintain  a  list  of 
affiUated  persons  of  applicant,  its 
officers,  directors,  and  investment 
adviser,  and  will  not  consummate  any 
otherwise  prohibited  transaction  with 
such  person  unless  specifically 
permitted  by  SEC  order.  In  addition, 
appUcant  will  perform  every  action 
necessary  to  cause  and  assist  the 
custodian  of  its  assets  to  distribute  the 
assets,  or  proceeds  thereof,  if  the  SEC  or 
a  court  of  competent  jurisdiction  shall 
have  directed  so  by  final  order. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  95-16052  Filed  6-28-95:  8:45  am] 
BILUNO  CODE  8010-01-M 


[Rel.  No.  IC-21163;  811-6037] 

GOC  Fund,  Inc.;  Notice  of  Application 

June  23, 1995. 

AGENCY:  Secimties  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  for 

Deregistration  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPUCANT:  GOC  Fund.  hic. 
RELEVANT  ACT  SECTION:  Section  8(f). 
SUMMARY  OF  APPUCATION:  AppUcant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 

FILINQ  DATES:  The  application  was  filed 
on  March  23,  1995  and  amended  on 
June  19, 1995. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  die  SEC  by  5:30  p.m.  on  July 
18, 1995,  and  should  be  accompanied 
by  proof  of  service  on  applicant,  in  the 
form  of  an  affidavit  or,  for  lawyers,  a 
certificate  of  service.  Hearing  requests 
should  state  the  nature  of  the  wTiter's 
interest,  the  reason  for  the  request,  and 
the  issues  contested.  Persons  may 
request  notification  of  a  hearing  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  5th 
Street,  NW.,  Washington.  DC  20549. 
Applicant,  19  Old  Kings  Highway 
South,  Darien,  CT  06820-4526. 
FOR  FURTHER  INFORMATION  CONTACT: 


Mary  Kay  Freeh,  Senior  Attorney,  at 
(202)  942-0579.  or  C.  David  Messman, 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
appUcation.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant,  formerly  known  as  The 
Manager's  Fund,  Inc.,  is  an  open-end 
diversified  management  investment 
company  that  was  organized  as  a 
corporation  under  the  laws  of  the  State 
of  Maryland.  On  February  2,  1990, 
applicant  registered  under  the  Act  as  an 
investment  company,  and  filed  a 
registration  statement  to  register  its 
shares  under  the  Securities  Act  of  1933. 
The  registration  statement  was  declared 
effective  on  March  28,  1990,  and  the 
initial  public  offering  commenced  on 
that  date. 

2.  On  October  12, 1994.  applicant's 
board  of  directors  approved  the 
liquidation  of  appUcant.  The  directors 
determined  that  the  liquidation  was  in 
the  best  interest  of  securityholders 
because  of  applicant's  inabiUty  to 
achieve  its  goals,  especially  the  failure 
to  market  its  shares  to  a  different  class 
of  investors  from  the  existing  market  for 
appUcant's  related  funds.  In  addition, 
all  remaining  securityholders  had 
holdings  below  appUcant's  minimum 
amount  because  all  were  participants  in 
a  reinvestment  option  offered  to 
unitholders  of  certain  unit  investment 
trusts  and  the  minimum  investment 
amount  had  been  waived  for  each  of 
such  participants. 

3.  On  October  19, 1994,  a  notice  of 
redemption  ("Notice")  was  sent  to  all 
remaining  securityholders.  Because  aU 
remaining  securityholders  had  holdings 
below  the  minimum  amount  established 
by  appUcant's  articles  of  incorporation, 
and  in  accordance  with  Maryland  law, 
each  securityholder  received  a  final 
distribution  representing  the  net  asset 
value  of  its  shares  along  with  the  Notice. 

4.  On  October  18,  1994,  appUcant  had 
132,873  shares  outstanding,  having  an 
aggregate  net  asset  value  of  $132,873 
and  aper  share  net  asset  value  of  $1.00. 

5.  The  expenses  incurred  in 
coimection  with  the  liquidation  consists 
primarily  of  administrative,  legal,  and 
accounting  fees,  and  mailing  and 
telephone  expenses.  Gabelli-O'Connor 
Fixed  Income  Mutual  Fimds 
Management  Company,  applicant's 
investment  adviser,  agreed  to  assume  all 
known  and  unknown  impaid  liabilities 
of  appUcant.  which  are  less  than  $5,000. 


In  addition,  the  investment  adviser 
assumed  the  unamortized  organizational 
expenses  of  appUcant,  in  the  amount  of 
$5,122. 

6.  There  are  no  securityholders  to 
whom  distributions  in  complete 
Uquidation  of  their  interests  have  not 
been  made.  Applicant  has  no  debts  or 
other  liabilities  that  remain  outstanding. 
Applicemt  is  not  a  party  to  any  Utigation 
or  administrative  proceeding. 

7.  Applicant  intends  to  file  articles  of 
dissolution  with  the  State  of  Maryland. 

8.  Applicant  is  not  now  engaged,  nor 
does  it  propose  to  engage,  in  any 
business  activities  other  than  those 
necessary  for  the  winding  up  of  its 
affairs. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  95-16053  Filed  6-28-95;  8:45  am] 

BILUNO  CODE  a01(M>1-M 


[Release  No.  35-26318] 

Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935,  as  Amended 
f'Acr) 

)une  23,  1995. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the  appUcation(s) 
and/or  declaration(s)  for  complete 
statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application(s)  and/or  declaration(s)  and 
any  amendments  thereto  is/are  available 
for  public  inspection  through  the 
Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
July  17, 1995,  to  the  Secretary, 
Securities  and  Exchange  Commission. 
Washington,  D.C.  20549,  and  serve  a 
copy  on  the  relevant  applicant(s)  and/or 
declarant(s)  at  the  address(es)  specified 
below.  Proof  of  service  (by  affidavit  or, 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shaU 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(s)  and/ 
or  declaration(s),  as  filed  or  as  amended. 
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may  be  granted  and/or  permitted  to 
become  effective. 

The  Columbia  Gas  System,  Inc.  (70- 
8627) 

The  Columbia  Gas  System,  Inc. 
("Columbia").  20  Montchanin  Road, 
Wilmington.  Delaware  19807,  a 
registered  holding  company,  has  filed 
an  application-declaration  under 
sections  6,  7,  9.  10. 11(f).  11(g).  12(b). 
12(c)  and  12(e)  of  the  Act  and  rules  42. 
43.  45.  62  and  65  thereunder.  The 
application-declaration  includes  (i)  an 
amended  plan  of  reorganization  and 
disclosure  statement  for  Columbia  (the 
"Columbia  Plan"  and  "Columbia 
Disclosure  Statement."  respectively) 
and  (ii)  an  amended  plan  of 
reorganiMtion  and  disclosure  statement 
for  Columbia  Gas  Transmission 
Corporation  ("Columbia 
Transmission"),  a  wholly-owned 
nonutility  subsidiary  of  Colimibia  (the 
"TCO  Plan"  and  "TCO  Disclosure 
Statement."  respectively). ^  The  Plans 
and  their  respective  disclosure 
statements  were  filed  on  Jiine  14.  1995 
with  the  United  States  Bankruptcy 
Court  for  the  District  of  Delaware 
("Bankruptcy  Court")  piusuant  to  the 
provisions  of  Chapter  11  of  the  United 
States  Bankruptcy  Code  ("Bankruptcy 
Code"). 

Columbia  proposes  that  the 
Commission  issue  (i)  an  order  pursuant 
to  section  11(f)  of  the  Act  approving  the 
Columbia  Plan  and  certain  related 
transactions  under  the  TCO  Plan  *  and 
(ii)  a  report  on  the  Columbia  Plan 
pursuant  to  section  11(g)  that  may 
accompany  a  solicitation  of  creditors 
and  any  other  interest  holders  for 
approval  of  the  Columbia  Plan  in 
Columbia's  bankruptcy  proceedings.^ 

Columbia  and  Columbia  Transmission 
filed  voluntary  petitions  in  the 
Bankruptcy  Court  for  protection  under 
Chapter  11  of  the  Bankruptcy  Code  on 
July  31.  1991  ("Petition  Date").  Since 
that  time,  the  Debtors  have  continued  to 


'  The  Columbia  Plan  and  the  TCO  Plan  are 
collectively  referred  to  herein  as  the  "Plans." 
Columbia  and  Columbia  Transmission  are 
sometimes  collectively  referred  to  herein  as  the 
"Debtors." 

^Section  11(f)  provides,  in  relevant  part,  that  "a 
reorganization  plan  for  a  registered  holding 
company  .  .  .  shall  not  become  effective  unless 
such  plan  shall  have  been  approved  by  the 
Commission  after  opportunity  for  hearing  prior  to 
its  submission  to  the  Court." 

'Section  ll(g](2)  of  the  Act  provides,  in  relevant 
part,  that  any  solicitation  for  consents  to  our 
authorization  of  any  reorganization  plan  of  a 
registered  holding  comiiany  or  any  subsidiary 
company  thereof  shall  be  "accompanied  or 
preceded  by  a  copy  of  a  report  on  the  plan  which 
shall  be  tnade  by  the  Commission  after  an 
opportunity  for  a  hearing  on  the  plan  and  other 
plans  submitted  to  it,  or  by  an  atutract  of  such 
report  made  or  approved  by  the  Commission." 


manage  their  respective  businesses  and 
to  possess  their  respective  properties  as 
debtors-in-possession  pursuant  to 
sections  1107  and  1108  of  the 
Bankruptcy  Code.  The  Commission  has 
filed  a  notice  of  appearance  under 
section  1109  of  the  Bankruptcy  Code  in 
each  Debtor's  bankruptcy  proceeding. 
Except  for  the  appointment  of  a  fee 
examiner  to  review  the  reasonableness 
of  fees  and  expenses  incurred  by  certain 
professionals  involved  in  each  of  the 
Debtors'  cases,  no  trustee  or  examiner 
has  been  appointed  by  the  Bankruptcy 
Court. 

Columbia  seeks  to  retain  ownership  of 
Columbia  Transmission  as  a  wholly- 
owned  subsidiary,  to  recapitalize 
Columbia  Transmission  and  to  fund 
payments  to  Columbia  Transmission's 
creditors  pursuant  to  the  provisions  of 
the  TCO  Plan.  The  Debtors  contemplate 
concurrent  implementation  of  the 
Columbia  Plan  and  the  TCO  Plan. 

Certain  transactions  contemplated  by 
the  Columbia  Plan  and  Columbia's 
sponsorship  of  the  TCO  Plan  require 
Commission  authorization.  The 
proposed  issuance  by  Columbia 
Transmission  of  securities  pursuant  to 
the  TCO  Plan,  however,  is  exempt  from 
the  Act  under  rule  49(c).  The 
jurisdictional  aspects  of  the  Plans  are 
simimarized  below. 

I.  The  Colimibia  Plan 

A.  Overview 

As  described  in  the  Columbia 
Disclosure  Statement,  the  Columbia 
Plan  is  intended  to  provide  for  payment 
of  substantially  all  liquidated  allowed 
claims  of  Columbia's  creditors  on  the 
Plan's  effective  date  ("Effective  Date").* 
Holders  of  claims  for  borrowed  money 
generally  will  receive  a  combination  of 
(i)  cash,  to  the  extent  available  (as 
determined  by  Columbia),  (ii)  new 
debentures  of  Columbia  ("New 
Indenture  Securities"),  to  be  issued 
under  a  new  form  of  indenture  (the 
"New  Indenture"),  and  (iii)  equity 
securities  of  Columbia.  The  equity 
securities  proposed  under  the  Columbia 
Plan  will  be  preferred  stock  ("Preferred 
Stock")  and  Dividend  Enhanced 
Convertible  Stock  ("DECS").  Under 
certain  circumstances  provided  in  the 
Columbia  Plan.  Columbia  may  redeem 
the  Preferred  Stock  and  DECS  for  cash. 

Under  the  Columbia  Plan.  Columbia 
proposes  to  issue  up  to  an  aggregate  of 
$3.65  billion  in  new  securities, 
consisting  of  up  to  $3.25  billion  in  debt 


«  Both  the  Columbia  Plan  and  the  TCO  Plan 
assume  that  the  Effective  Date  will  occur  by 
December  31, 1995  for  purposes  of  financial 
projections.  The  Plans  allow  for  the  Effective  Date 
to  occur  as  late  as  June  28,  1996. 


and  up  to  $400  million  in  equity.  With 
respect  to  the  debt.  Columbia  requests 
authority  to  issue  up  to  $3  billion  of 
New  Indenture  Securities,  but 
contemplates  issuing  up  to  $2.1  billion 
of  New  Indenture  Securities  and 
entering  into  bank  credit  facilities 
("Bank  Facilities")  aggregating  up  to 
$1.15  billion.  Columbia  also  proposes 
that  if  cash  available  from  the  Bank 
Facilities  or  operations  is  reduced  from 
cxirrently  projected  levels,  the  principal 
amount  of  New  Indenture  Securities  to 
be  issued  pursuant  to  the  Columbia  Plan 
would  be  proportionately  increased, 
provided  ^at  the  aggregate  of  the  debt 
to  be  issued  thereunder  would  not 
exceed  $3.25  billion.  With  respect  to 
equity,  Columbia  proposes  to  issue  up 
to  $200  million  in  aggregate  value  each 
of  the  Preferred  Stock  and  DECS. 

Columbia  also  proposes  to  repurchase 
and  possibly  reissue  common  stock  of 
Columbia  ("Common  Stock")  in 
connection  v«th  the  termination  of  the 
leveraged  employee  stock  ownership 
feature  (the  "LESOP")  of  the  Employees' 
Thrift  Plan  of  Columbia  Gas  System 
("Thrift  Plan").  Further,  if  allowed 
claims  of  certain  Columbia 
Transmission  creditors  exceed  the 
values  estimated  under  the  TCO  Plan, 
Columbia  proposes  to  issue  Common 
Stock  to  fimd  distributions  pursuant  to 
the  TCO  Plan.  In  addition,  the  Columbia 
Plan  gives  Columbia  the  flexibility  to, 
under  certain  conditions,  offer  Common 
Stock  with  respect  to  claims  relating  to 
litigation  against  Columbia,  certain  of  its 
current  and  former  directors  and 
officers,  and  other  non-debtor 
defendants  currently  pending  before  the 
United  States  District  Court  for  the 
District  of  Delaware  (the  "Securities 
Action"). 

Finally,  holders  of  the  Common  Stock 
("Stockholders")  will  retain  their  equity 
interests  in  Columbia  pursuant  to  the 
Columbia  Plan  and  are  asked  to  approve 
certain  amendments  to  Columbia's 
certificate  of  incorporation. 

B.  New  Indenture  Securities 

The  New  Indenture  Securities  will  be 
general,  luisecured  senior  obligations  of 
Columbia.  They  will  be  issued  in  seven 
series  with  maturities  of  approximately 
five,  seven,  ten.  twelve,  fifteen,  twenty 
and  thirty  years,  respectively.  Each  New 
Indenture  Security  wrill  bear  interest 
from  the  Effective  Date  (or  from  the 
most  recent  interest  payment  date  to 
which  interest  has  been  paid),  which 
will  be  payable  semi-annually.  The 
interest  rates  for  each  series  of  new 
Indenture  Securities  will  be  based  on 
market  rates  for  comparable  securities.  It 
is  expected  that  the  interest  rate  on  any 
series  of  New  Indenture  Securities  will 
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not  exceed  10  percent  per  annum.  The 
principal  amounts  of  each  series  of  New 
Indenture  Securities  will  be  payable  on 
their  respective  maturity  dates.  Certain 
series  of  New  Indenture  Securities  may 
be  redeemable  at  a  premium  at  the 
option  of  Columbia. 

The  application-declaration  states  that 
the  proposed  New  Indenture,  pursuant 
to  which  the  New  Indenture  Securities 
will  be  issued,  will  contain  customary 
affirmative  covenants  and  limitations 
consistent  with  market  practice  for 
similarly  rated  companies.  The  New 
Indenture  also  contains  limitations  on 
the  ability  of  Columbia's  significant 
subsidiaries  to  incur  long-term  debt 
with  or  issue  preferred  stock  to  third 
parties  and  a  negative  pledge  with 
respect  to  Columbia,  subject  to  specified 
exceptions. 

C.  Preferred  Stock 

The  Preferred  Stock  proposed  imder 
the  Columbia  Plan  will  have  a 
liquidation  value  of  $25  per  share  and. 
as  to  dividend  and  liquidation  rights, 
will  rank  equally  with  the  DECS  but 
prior  to  the  Common  Stock.  Holders  of 
Preferred  Stock  will  be  entitled  to 
receive,  when,  as  and  if  declared  by 
Columbia's  board  of  directors, 
cumulative  preferential  cash  dividends 
accruing  from  the  Effective  Date  at  a  rate 
per  share  that  is  to  be  determined  in 
accordance  with  a  pricing  formula.  It  is 
currently  expected  that  the  dividend 
rate  for  Preferred  Stock  will  not  exceed 
11  percent  per  annum.  Columbia  may, 
at  its  option,  redeem  the  Preferred  Stock 
in  whole  or  in  part  on  or  prior  to  the 
120th  day  following  the  Effective  Date, 
so  long  as  at  least  $50  million  of 
preferred  stock  or  none  remain 
outstanding  or  if  all  Preferred  Stock  is 
to  be  redeemed  no  DECS  are 
outstanding.  If  the  Preferred  Stock  is  not 
so  redeemed,  the  dividend  rate  will  be 
reset  and  increased  by  100  basis  points 
per  share  per  year  effective  as  of  the 
120th  day  after  the  Effective  Date. 
Columbia  may  also  redeem  the  Preferred 
Stock  in  whole  or  in  part  on  or  after  the 
fifth  anniversary  of  the  Effective  Date. 
Upon  any  such  redemption  by 
Columbia,  a  holder  of  Preferred  Stock 
wrill  receive,  in  exchange  for  each  share 
so  redeemed,  cash  in  an  amount  equal 
to  the  sum  of  the  hquidation  value 
thereof  and  all  accrued  and  unpaid 
dividends  thereon  to  the  date  fixed  for 
redemption. 

The  nolders  of  Preferred  Stock  shall 
not  have  voting  rights  except  as  required 
by  law  and  as  follows:  (i)  if  dividends 
on  the  Preferred  Stock  are  in  arrears  and 
unpaid  for  six  quarterly  dividend 
periods,  the  holders  of  the  Preferred 
Stock  will  be  entitled  to  vote,  on  the 


basis  of  one  vote  for  each  share,  for  the 
election  of  two  directors  of  Colvunbia, 
such  directors  to  be  in  addition  to  the 
number  of  directors  constituting  the 
board  of  directors  immediately  prior  to 
the  accrual  of  such  right;  and  (ii)  the 
holders  of  Preferred  Stock  will  have 
voting  rights  with  respect  to  certain 
modifications  of  Columbia's  certificate 
of  incorporation. 

D.  DECS 

The  proposed  DECS  will  be  shares  of 
convertible  preferred  stock  of  Columbia 
and  have  dividend,  liquidation  and 
voting  rights  similar  to  the  Preferred 
Stock  described  above.  The  dividend 
rate  will  be  determined  to  make  the 
market  value  of  the  DECS  comparable  to 
the  market  value  of  the  Common  Stock 
and  the  liquidation  value  will  be  based 
on  the  market  value  of  the  Common 
Stock  as  of  a  specified  date.  It  is 
currently  expected  that  the  dividend 
rate  on  the  DECS  will  not  exceed  1 1 
percent  per  annum.  The  DECS  will  be 
mandatorily  convertible  into  Common 
Stock.  Columbia  v«dll  have  the  right  on 
or  prior  to  the  120th  day  after  the 
Effective  Date  to  redeem  the  DECS,  so 
long  as  at  least  $50  million  DECS  or 
none  remain  outstanding.  If  Columbia 
fails  to  redeem  the  DECS,  the  dividend 
rate  will  increase  by  100  basis  points 
per  share  per  year  effective  as  of  the 
120th  day  after  the  Effective  Date. 

Until  the  fifth  anniversary  of  the 
Effective  Date  (the  "Mandatory 
Conversion  Date"),  a  holder  of  DECS 
may,  at  its  option,  convert  its  DECS  into 
shares  of  Common  Stock  at  the 
applicable  conversion  rate.  On  or  after 
the  fourth  anniversary  of  the  Effective 
Date  or  the  month  before  the  fifth 
anniversary  after  the  Effective  Date  (as 
determined  by  Columbia  prior  to  the 
Effective  Date)  and  prior  to  the 
Mandatory  Conversion  Date,  Columbia 
may  redeem  the  outstanding  DECS  in 
whole  or  in  part.  Upon  any  such 
redemption  by  Columbia,  each  holder  of 
DECS  will  receive,  in  exchange  for  each 
redeemed  share,  a  certain  number  of 
shares  of  Common  Stock  equal  to  the 
call  price  of  the  DECS  in  effect  on  the 
date  of  redemption  divided  by  the 
current  market  price  of  Common  Stock 
on  the  trading  day  prior  to  the  public 
aimouncement  of  Columbia's  call  for 
redemption.  If  the  DECS  have  not 
already  been  converted  by  the  holder  or 
redeemed  by  Columbia,  as  described 
above,  then  all  the  outstanding  DECS 
will  convert  automatically  on  the 
Mandatory  Conversion  Date  into  shares 
of  Common  Stock  at  the  appUcable 
conversion  rate  in  effect  on  such  date. 
The  Columbia  Plan  proposes  that  the 


conversion  rate  initially  v«dll  be  subject 
to  adjustment. 

E.  Bank  Facilities 

Columbia  proposes  to  enter  into  the 
Bank  Facilities  on  or  before  the  Effective 
Date.  Columbia  states  in  its  Application- 
E>eclaration  that  it  will  seek  to  arrange 
a  senior  unsecured  term  credit  facility 
("Term  Facility")  and  one  or  more 
senior  unsecured  revolving  credit 
facilities  (collectively,  the  "Revolving 
Facility")  in  an  aggregate  principal 
amount  of  up  to  $1.15  billion.  The 
facilities  may  be  combined  in  a  single 
facility. 

The  Term  Facility  would  be  used  to 
fund  payments  to  Columbia's  creditors 
pursuant  to  the  Columbia  Plan, 
obligations  of  Columbia  Transmission 
pursuant  to  the  TCO  Plan  and  for 
general  corporate  purposes.  It  is 
anticipated  that  the  initial  term  of  the 
Term  Facility  will  be  two  years.  Interest 
rates  on  borrowings  under  the  Term 
Facility  will  be,  depending  on  the 
nature  of  the  borrowing,  the  prime  rate 
or  the  applicable  LIBOR  rate  plus  no 
more  than  .75%  or  the  applicable 
certificate  of  deposit  rate  plus  no  more 
than  .875%.  Amounts  borrowed  under 
the  Term  Facility  will  be  senior 
unsecured  debt  of  Columbia. 

It  is  contemplated  that  the  Revolving 
Facility  wrill  be  used  to  provide  working 
capital  for  Columbia  and  its 
subsidiaries.  It  is  anticipated  that  the 
initial  term  of  the  Revolving  Facility 
will  not  exceed  five  years.  Up  to  $100 
million  of  the  Revolving  Facility  is 
expected  to  be  used  solely  for  letters  of 
credit  to  be  issued  for  the  account  of 
Columbia  (a  portion  of  which  may  be 
denominated  in  Canadian  dollars)  in  the 
ordinary  course  of  its  business. 

Interest  rates  on  borrowings  under  the 
Revolving  Facility  will  be,  depending 
on  the  nature  of  the  borrowing,  the 
prime  rate  or  specified  margins  over  the 
applicable  LIBOR  rate  or  applicable 
certificate  of  deposit  rate  on  the  same  or 
similar  margin  and  maturity  terms  as 
the  Term  Facility.  Amounts  borrowed 
imder  the  Revolving  Facility  will  be 
senior  unsecured  debt  of  Columbia.  The 
specific  terms  of  the  Revolving  Facility, 
including,  without  limitation,  interest 
rates,  repayment  terms,  conditions  to 
borrowings,  representations  and 
warranties,  covenants  and  events  of 
default  will  be  negotiated  by  Columbia 
and  prospective  providers  of  the 
Revolving  Facility. 

F.  Disposition  of  LESOP  Shares 

Columbia  established  the  LESOP  in 
1990  to  pre-fund.  on  a  tax-advantaged 
basis,  a  portion  of  the  employer- 
matching  obligation  under  the  terms  of 
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the  Thrift  Plan.  The  Columbia  Plan 
proposes  that  the  LESOP  will  be 
terminated  on  the  Effective  Date  in 
accordance  with  the  provisions  of  the 
LESOP  trust  and  that  Columbia  will 
concurrently  repurchase  the  Common 
Stock  currently  held  by  the  LESOP  trust 
(the  "LESOP  Shares").  It  is  Columbia's 
intention  to  initially  hold  the  LESOP 
Shares  in  treasury  and  later  reissue  or 
otherwise  utilize  them  for  one  of  the 
following  purposes  deemed  appropriate 
by  Columbia:  (i)  selling  LESOP  Shares 
on  the  market  over  time,  (ii)  funding 
distributions  to  Columbia 
Transmission's  creditors  pursuant  to  the 
TCO  Guarantee  (denned  below),  (iii) 
using  them  in  connection  with  funding 
aproved  employee  benefit  programs 
and/or  (iv)  funding  the  settlement  of  the 
Securities  Action  pursuant  to  the 
Columbia  Plan. 

G.  Public  Offering  of  Additional 
Columbia  Equity 

If  Columbia  elects  to  redeem  the 
Preferred  Stock  and  DECS  on  or  prior  to 
the  120th  day  after  the  Effective  Date 
and  elects  to  fund  such  redemption 
through  the  issuance  and  sale  of  up  to 
16  million  shares  of  Common  Stock  or 
preferred  stock,  authorization  is 
requested  for  the  issuance  of  such 
securities  subject  to  a  reservation  of 
jurisdiction  over  the  terms  of  any  such 
issuance  and  sale  of  Conunon  Stock  and 
preferred  stock. 

H.  Potential  Offering  of  Columbia 
Securities  in  Connection  with 
Settlement  of  Securities  Action 

The  Columbia  Plan  proposes  the 
payment  by  Columbia  and  other  non- 
debtor  defendants  of  up  to  $18  million 
to  settle  the  claims  in  connection  with 
the  Seciirities  Action.  Under  the 
Columbia  Plan,  Colimibia  has  the  option 
to  increase  this  settlemtn  amount  if, 
based  on  the  filing  of  supplemental 
proofs  of  claim  or  questionnaires,  as 
authorized  by  the  Bankruptcy  Court,  it 
is  insufficient  to  meet  the  range  of 
recoveries  provided  for  in  the  Columbia 
Plan.  In  that  event,  the  Columbia  Plan 
provides  that  Columbia  may  elect  to  pay 
its  portion  of  the  settlement  amount 
exceeding  $18  million  in  the  form  of 
Common  Stock  or  may  withdraw  its 
settlement  offer  and  elect  to  pay 
securities  claims,  when  and  if  allowed 
by  the  Bankruptcy  Court,  in  Common 
Stock  or  cash. 

/.  Restated  Certificate  of  Incorporation 

The  Columbia  Plan  provides  that 
Columbia's  certificate  of  incorporation 
will  be  amended  and  restated  (the 
"Restated  Certificate  of  Incorporation") 
in  accordance  with  appUcable 


provisions  of  the  Delaware  General 
Corporation  Law  and  the  Bankruptcy 
Code.  The  Restated  Certificate  of 
Incorporation,  as  more  specifically 
described  in  the  appUcation-declaration, 
would,  among  other  things,  prohibit  the 
issuance  of  non-voting  equity  securities 
as  required  by  the  Bankruptcy  Code  and 
increase  the  number  of  authorized 
shares  of  Preferred  Stock  (some  of 
which  may  be  issued  on  and  after  the 
Effective  Date  in  order  to  effectuate  the 
Columbia  Plan  as  described  above). 

The  Restated  Certificate  of 
Incorporation  also  includes  various 
provisions  that  are  necessary  to  permit 
the  issuance  of  Preferred  Stock  and 
DECS  under  the  Columbia  Plan.  These 
provisions  differ  from  the  similar 
provisions  in  the  current  Certificate  of 
Incorporation  in  that  they  (i)  decrease 
the  par  value  of  Preferred  Stock  from 
fifty  dollars  ($50)  to  ten  dollars  ($10), 
(ii)  delete  the  restriction  on  Common 
Stock  dividends  and  amounts  of  secured 
debt,  (iii)  remove  and  conform  specific 
provisions  regarding  preferred  voting 
rights,  dividend  rights  and  liquidation 
rights  and  (iv)  permit  the  Board  of 
Directors  to  determine  the  specific 
rights,  powers  and  preferences  of  each 
series  of  Preferred  Stock,  and  the 
limitations  thereon,  at  the  time  of 
issuance. 

/.  The  Columbia  Omnibus  Settlement 
Under  the  TCO  Plan 

To  facilitate  the  TCO  Plan  and  in 
exchange  for  settlement  of  the  litigation 
challenging  Columbia's  claims  against 
Columbia  Transmission  and  certain 
transfers  made  by  Columbia 
Transmission  to  Columbia  and  another 
affiliate  prior  to  the  Petition  Date  and 
retention  of  its  owrnership  of  Columbia 
Transmission,  the  Columbia  Board  of 
Directors  authorized  the  "Colimtibia 
Omnibus  Settlement"  whereby 
Colimibia  will: 

(i)  Make  a  capital  infusion  into 
Columbia  Transmission  of 
approximately  $1  billion,  said  capital 
contribution  to  have  two  components: 
(A)  Colimibia  will  agree  to  a 
restructuring  of  Columbia  Transmission 
secured  debt  and  the  acceptance  of  $1.5 
billion  in  new  secured  debt  in 
settlement  of  the  $2  billion  claim  held 
by  Columbia  under  the  existing  secured 
debt,  resulting  in  an  approximate  $500 
million  capital  contribution  of  the 
balance  of  the  claim.  (B)  Columbia  will 
agree  to  provide  cash  to  Columbia 
Transmission  necessary  so  that  the  total 
amount  distributable  under  the  TCO 
Plan  equals  approximately  $3.9  bilUon 
including  the  approximate  $2  billion  of 
Columbia's  secured  claim  referred  to 
above.  Columbia  Transmission  is 


projecting  cash  on  hand  totaling 
approximately  $1.4  billion  as  of 
Etecember  31, 1995.  Therefore,  the 
shortfall  that  Columbia  would  fund 
through  an  additional  capital 
contribution  would  be  approximately 
$500  million,  of  which  about  $300 
million  could  be  met  by  Columbia's 
proportionate  recovery  on  the  Columbia 
Transmission  unsecured  debt  held  by  it 
and  recovery  by  another  subsidiary  on 
its  claims  followed  by  a  dividend  out  of 
retained  earnings  by  that  subsidiary  to 
Columbia,  (ii)  Guarantee  (the  "TCO 
Guarantee")  (a)  the  settlement  reached 
by  Columbia  Transmission  with  its 
customers  and  payments  to  dissenting 
customers  with  respect  to  ultimately 
allowed  claims  (the  "Customer 
Settlement")  and  (b)  the  payment  of  the 
same  distribution  percentage  of 
ultimately  allowed  claims  of  claimants 
who  do  not  accept  the  TCO  Plan, 
including  producers  that  ultimately  do 
not  accept  the  Columbia  Transmission 
Producer  Settlement  ("Dissenting 
Producers").  In  the  event  that  payments 
required  by  the  TCO  Plan  to  Dissenting 
Producers  (and  dissenting  customers) 
increase  the  total  required  distributions 
over  the  projected  $3.9  bilUon  by  an 
amount  which  requires  external 
funding,  Columbia  will  have  the  option 
to  utilize  Common  stock  in  lieu  of  cash 
payments  (and,  of  course,  the  option  to 
sell  Common  Stock  in  the  marketplace 
and  utilize  the  proceeds  for  such  excess 
distributions).  Under  these  possible 
circumstances,  whichever  technique  is 
employed,  Columbia's  investment  in 
Columbia  Transmission  will  be 
correspondingly  increased. 

Accepting  producers  have  agreed  to  a 
5  percent  (5%)  holdback  from  the 
distributions  due  to  them  and  have 
agreed  that,  to  the  extent  that  claim 
values  in  excess  of  the  settlement  values 
contained  in  the  TCO  Plan  are  agreed  to 
or  proven,  the  holdback  will  be  applied 
with  dollar  for  dollar  matching  by 
Columbia  Transmission  (and  Columbia 
under  the  TCO  Guarantee)  to  pay  the 
ultimate  distributions  to  Dissenting 
Producers.  Thus,  there  is  a  sharing  by 
the  accepting  producers  of  a  portion  of 
the  risk  that  the  aggregate  distribution  to 
producers  pursuant  to  the  TCO  Plan 
may  exceed  the  settlement  amount 
contained  in  the  Plan.  If  the  holdback  is 
expended,  Columbia  Transmission 
would  be  required  to  pay  the  entire 
amount  of  the  excess. 

Northeast  Utilities  Service  Co.,  et  al. 
(70-8641) 

Northeast  Utilities  Service  Company 
("NU  Service"),  107  Selden  Street, 
Berlin,  Connecticut,  06037,  a  nonutility 
subsidiary  company  of  Northeast 


UtiUties  ("NU"),  a  registered  holding 
company,  and  four  electric  utility 
subsidiary  companies  of  NU 
("UtiUties"),  Western  Massachusetts 
Electric  Company,  174  Brush  Hill 
Avenue,  West  Springfield, 
Massachusetts,  01809;  Holyoke  Water 
Power  Company,  174  Brush  Hill 
Avenue,  West  Springfield, 
Massachusetts,  01809;  The  Connecticut 
Light  and  Power  Company,  107  Selden 
Street,  Berlin,  Connecticut,  06037;  and 
Public  Service  Company  of  New 
Hampshire,  1000  Elm  Street. 
Manchester,  New  Hampshire,  03015, 
have  filed  an  application  under  sections 
9(a)  and  10  of  the  Act. 

The  application  seeks  Commission 
authorization  to  engage  in  electric 
power  brokering  and  marketing 
transactions  ("Proposed  Activities")  in 
the  northeastern  United  States,  which 
includes  the  New  England  Power  Pool 
("NEPOOL").  Under  the  Proposed 
Activities,  the  NU  system  would  match 
electric  power  supplies  with  customers 
that  the  NU  system  is  unable  to  supply, 
for  which  the  NU  system  would  receive 
a  brokerage  fee  ("Brokering").  Under  the 
Proposed  Activities,  the  NU  system  also 
would  act  as  a  principal  in  electric 
power  sales  between  buyers  and  sellers 
("Marketing").  Marketing  transactions 
may  include  fuel-for-power  transactions 
in  connection  with  which  the  NU 
system  would  substitute  other  sources 
of  electric  power  for  electric  power 
generated  by  the  Utilities. 

The  Proposed  Activities  would 
generally  be  conducted  by  NU  Service 
on  behalf  of  the  Utilities.  Revenues  from 
the  Proposed  Activities  would  be 
credited  to  reduce  the  costs  of  operation 
of  the  Utilities.  Revenues  from 
Brokering  are  not  expected  to  exceed  $1 
milUon  in  1995  and  in  1996.  Revenues 
from  Marketing  are  not  expected  to 
exceed  $110  milUon  in  1995  and  in 
1996. 

National  Fuel  Resources,  Inc.  (70-8651) 

National  Fuel  Resources,  Inc. 
("NFR"),  478  Main  Street,  Buffalo,  New 
York  14202,  a  wholly-owned  nonutility 
subsidiary  of  National  Fuel  Gas 
Company,  a  registered  pubUc  utility 
holding  company,  has  filed  an 
appUcation-declaration  with  this 
Commission  under  sections  6(a),  7,  9(a) 
and  lOof  the  Act. 

NFR  proposes  to  engage  in  electric 
power  marketing  and  brokering.  It  is 
stated  that  a  typical  electric  power 
marketing  or  brokering  transaction 
would  involve  the  purchase  of  electric 
power  from  an  electric  generator  and  the 
resale  of  that  power  to  another  utility 
(wholesale)  or  an  end-user  (retail).  The 
customer  or  NFR  would  contract  with 


an  electric  utility  for  power 
transmission  capacity.  NFR  proposes  to 
engage  in  long-term  power  purchases 
and  sales.  NFR  also  proposes  to  trade  in 
any  electricity  futures  market  that  may 
develop  to  cover  its  obUgations  in  the 
market. 

For  the  Conunission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

|FR  Doc.  95-16051  filed  6-28-95;  8:45  am) 
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Smith  Bamey  Shearson  Short-Term 
World  Income  Fund;  Notice  of 
Application 

June  22.  1995. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  for 

Deregistration  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPt-ICANTS:  Smith  Bamey  Shearson 
Short-Term  World  Income  Fund. 
RELEVANT  ACT  SECTION:  Section  8(f). 
SUMMARY  OF  APPLICATION:  Applicant 
requests  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
FILING  DATES:  The  appUcation  was  filed 
on  March  31, 1995. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on  July 
17, 1995,  and  should  be  accompanied 
by  proof  of  service  on  appUcant  in  the 
form  of  an  affidavit  or,  for  lawyers,  a 
certificate  of  service.  Hearing  requests 
should  state  the  nature  of  the  writer's 
interest,  the  reason  for  the  request,  and 
the  issues  contested.  Persons  who  wish 
to  be  notified  of  a  heeuing  may  request 
noUfication  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  5th 
Street,  N.W.,  Washington,  D.C.  20549. 
Applicant,  Smith  Barney  Inc.,  388 
Greenwich  Street,  New  York,  New  York 
10013. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  M.  Curtis,  Senior  Counsel,  at 
(202)  942-0563.  or  Robert  A.  Robertson, 
Branch  Chief,  (202)  942-0564  (Office  of 
Investment  Company  Regulation, 
Division  of  Investment  Management). 


SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
appUcation.  The  complete  appUcation 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1 .  Applicant  is  an  open-end 
management  investment  company  that 
was  organized  as  a  Massachusetts 
business  trust.  On  March  16, 1990, 
appUcant  filed  a  notice  of  registration 
on  Form  N-8A  pursuant  to  section  8(a) 
of  the  Act.  Also  on  March  16, 1990, 
appUcant  filed  a  registration  statement 
under  section  80))  of  the  Act  and  under 
the  Securities  Act  of  1933  on  Form  N- 
lA  to  register  an  indefinite  number  of 
shares.  Applicant's  registration 
statement  was  declared  effective  on  May 
30, 1990,  and  applicant  commenced  its 
initial  public  offering  shortly  thereafter. 

2.  On  March  29.  1994,  the  board  of 
trustees  of  applicant  and  the  board  of 
trustees  of  Smith  Bamey  Income  Funds 
(the  "Acquiring  Fund"),  respectively, 
approved  an  Agreement  and  Plan  of 
Reorganization  (the  "ReorganizaUon") 
providing  for  the  transfer  of  all  or 
substantially  all  the  assets  of  applicant 
to  Smith  Bamey  Global  Bond  Fund,  a 
portfolio  of  the  Acquiring  Fund,  in 
exchange  for  shares  of  the  Acquiring 
Fund.  In  accordance  with  rule  1 7a-8 
under  the  Act,  the  board  of  trustees  of 
appUcant,  including  the  trustees  who 
are  not  interested  persons,  and  the 
board  of  trustees  of  the  Acquiring  Fund, 
including  the  trustees  who  are  not 
interested  persons,  concluded  that  the 
Reorganization  would  be  in  the  best 
interests  of  their  respective  investment 
companies  and  that  the  interests  of  their 
respective  shareholders  would  not  be 
diluted  as  a  result. 

3.  The  registration  statement  on  Form 
N-14  was  filed  with  the  SEC  and  the 
proxy  statement/prospectus  contained 
therein  was  mailed  to  applicant's 
shareholders  on  or  about  June  2, 1994. 
At  a  special  meeting  of  shareholders 
held  on  July  5, 1994,  the  shareholders 
of  applicant  approved  the 
Reorganization. 

4.  As  of  July  15, 1994,  appUcant  had 
6,035,746  Class  A  shares  outstanding 
having  an  aggregate  net  asset  value  of 
$37,703,310  and  a  per  share  net  asset 
value  of  $6.25.  At  such  date,  applicant 
also  had  2,695,166  Class  B  shares 
outstanding,  having  an  aggregate  net 
asset  value  of  $16,840,661  and  a  per 
share  net  asset  value  of  $6.25.  AppUcant 
had  no  other  classes  of  securities 
outstanding.  On  July  15, 1994,  pursuant 
to  the  Reorganization,  appUcant 
transferred  all  its  assets  to  the  Acquiring 
Fund  in  exchange  for  shares  of  the 
Acquiring  Fund.  Immediately  thereafter. 
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applicant  liquidated  and  distributed  pro 
rata  to  its  shareholders  the  shares  that 
it  received  of  the  Acquiring  Fund.  Each 
shareholder  of  apphcant  received  shares 
of  the  Acquiring  Fund  having  an 
aggregate  net  asset  value  equal  to  the 
aggregate  net  asset  value  of  his  or  her 
investment  in  applicant. 

5.  Applicant  and  the  Acquiring  Fund 
each  paid  half  of  the  expenses  of  the 
Reorganization.  Such  expenses  equaled 
approximately  $130,000  and  consisted 
of  accounting,  printing,  administrative, 
and  certain  legal  expenses. 

6.  Applicant  has  no  security  holders, 
assets,  debts,  or  other  Uabilities. 
Applicant  is  not  a  party  to  any  Utigation 
or  administrative  proceeding.  Applicant 
is  not  engaged  and  does  not  propose  to 
engage  in  any  business  activity  other 
than  those  necessary  for  the  winding  up 
of  its  affairs. 

7.  Applicant  intends  to  file  the 
appropriate  notice  of  termination  with 
the  Office  of  the  Secretary  of  State  of  the 
Conunonwealth  of  Massachusetts  to 
effect  the  termination  of  applicant  as  a 
Massachusetts  business  trust. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarland, 
Depu  ty  Secretary. 
[FR  Doc.  95-15943  Filed  6-2»-95;  8:45  am] 
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Smitti  Barney  Shearson  Small 
Capitalization  Fund;  Notice  of 
Application 

June  22, 1995. 

agency:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  for 

Deregistration  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPUCANT:  Smith  Barney  Shearson 
Small  Capitalization  Fund. 
RELEVANT  ACT  SECTION:  Section  8(f). 
SUMMARY  OF  APPLICATION:  Applicant 
requests  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
FILING  DATES:  The  apphcation  was  filed 
on  March  31,  1995. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  appUcant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on  July 
17,  1995,  and  should  be  accompanied 
by  proof  of  service  on  apphcant  in  the 


form  of  an  affidavit  or.  for  lawyers,  a 
certificate  of  service.  Hearing  requests 
should  state  the  nature  of  the  writer's 
interest,  the  reason  for  the  request,  and 
the  issues  contested.  Persons  who  wish 
to  be  notified  of  a  hearing  may  request 
notification  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  5th 
Street.  N.W.,  Washington,  D.C.  20549. 
Applicant,  Smith  Barney  Inc.,  388 
Greenwich  Street,  New  York.  New  York 
10013. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  M.  Curtis,  Senior  Counsel,  at 
(202)  942-0563.  or  Robert  A.  Robertson, 
Branch  Chief,  (202)  942-0464  (Office  of 
Investment  Company  Regulation, 
Division  of  Investment  Management). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
apphcation.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant  is  an  open-end 
management  investment  company  that 
was  organized  as  a  Massachusetts 
business  trust.  On  October  23,  1987, 
appUcant  filed  a  notice  of  registration 
on  Form  N-8A  pursuant  to  section  8(a) 
of  the  Act.  Also  on  October  23. 1987. 
appUcant  filed  a  registration  statement 
imder  section  8(b)  of  the  Act  and  under 
the  Securities  Act  of  1933  on  Form  N- 
lA  to  register  an  indefinite  number  of 
shares.  Applicant's  registration 
statement  was  declared  effective  on 
December  4, 1987.  and  appUcant 
commenced  its  initial  public  offering 
shortly  thereafter. 

2.  On  August  27,  1993  and  August  30. 
1993.  the  board  of  trustees  of  applicant 
and  the  board  of  directors  of  Smith 
Barney  Investment  Funds  Inc.  (the 
"Acquiring  Fund"),  respectively, 
approved  an  Agreement  and  Plan  of 
Reorganization  (the  "Reorganization") 
providing  for  the  transfer  of  all  or 
substantially  all  of  the  assets  of 
applicant  to  Smith  Barney  Special 
Equities  Fund,  a  portfolio  of  the 
Acquiring  Fund,  in  exchange  for  shares 
of  the  Acquiring  Fimd.  In  accordance 
with  rule  17a-8  under  the  Act.  the 
board  of  trustees  of  appUcant,  including 
the  trustees  who  are  not  interested 
persons,  and  the  board  of  directors  of 
the  Acquiring  Fund,  including  the 
directors  who  are  not  interested 
persons,  concluded  that  the 
Reorganization  would  be  in  the  best 
interests  of  their  respective  investment 
companies  and  that  the  interests  of  their 
respective  shareholders  would  not  be 
diluted  as  a  result. 


3.  The  registration  statement  on  Form 
N-14  was  filed  with  the  SEC  and  the 
proxy  statement/prospectus  contained 
therein  was  mailed  to  applicant's 
shareholders  on  October  4.  1993.  At  a 
special  meeting  of  shareholders  held  on 
November  18,  1993,  the  shareholders  of 
applicant  approved  the  Reorganization. 

4.  As  of  November  19,  1993,  applicant 
had  2,210,471  Class  A  shares 
outstanding  having  an  aggregate  net 
asset  value  of  $34,338,383  and  a  per 
share  net  asset  value  of  $15.53.  At  such 
date,  applicant  also  had  346,133  Class  B 
shares  outstanding,  having  an  aggregate 
net  asset  value  of  $5,339,634  and  a  per 
share  net  asset  value  of  $15.43. 
AppUcant  had  no  other  classes  of 
securities  outstanding.  On  November 
19, 1993,  pursuant  to  the 
Reorganization,  applicant  transferred  all 
its  assets  to  the  Acquiring  Fund  in 
exchange  for  shares  of  the  Acquiring 
Fund.  Immediately  thereafter,  applicant 
liquidated  and  distributed  pro  rata  to  its 
shareholders  the  shares  that  it  received 
of  the  Acquiring  Fund.  Each 
shareholder  of  applicant  received  shares 
of  the  Acquiring  Fund  having  an 
aggregate  net  asset  value  equal  to  the 
aggregate  net  asset  value  of  his  or  her 
investment  in  applicant. 

5.  Applicant  and  the  Acquiring  Fund 
each  paid  half  of  the  expenses  of  the 
Reorganization.  Such  expenses  equaled 
approximately  $30,000  and  consisted  of 
accounting,  printing,  administrative, 
and  certain  legal  expenses. 

6.  Applicant  has  no  security  holders, 
assets,  debts,  or  other  liabilities. 
Applicant  is  not  a  party  to  any  litigation 
or  administrative  proceeding.  Applicant 
is  not  engaged  and  does  not  propose  to 
engage  in  any  business  activity  other 
than  those  necessary  for  the  winding  up 
of  its  affairs. 

7.  Applicant  intends  to  file  the 
appropriate  notice  of  termination  with 
the  Office  of  the  Secretary  of  State  of  the 
Commonwealth  of  Massachusetts  to 
effect  the  termination  of  appUcant  as  a 
Massachusetts  business  trust. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarland. 
Deputy  Secretary. 

IFR  Doc.  95-15944  Filed  6-28-95;  8:45  am) 
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Smith  Barney  Shearson  Worldwide 
Prime  Assets  Fund;  Notice  of 
Application 

June  22.  1995. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 


ACTION:  Notice  of  Application  for 
Deregistration  under  the  Investment 
Company  Act  of  1940  (the  "Act"). 

APPLICANT:  Smith  Barney  Shearson 
Worldwide  Prime  Assets  Fund. 
RELEVANT  ACT  SECTION:  Section  8(f). 
SUMMARY  OF  APPLICATION:  AppUcant 
requests  an  order  declaring  that  it  has 
cased  to  be  an  investment  company. 
FIUNG  DATES:  The  applicaUon  was  filed 
on  March  31. 1995. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on  July 
17.  1995.  and  should  be  accompanied 
by  proof  of  service  on  applicant  in  the 
form  of  an  affidavit  or.  for  lawryers.  a 
certificate  of  service.  Hearing  requests 
should  state  the  nature  of  the  writer's 
interest,  the  reason  for  the  request,  and 
the  issues  contested.  Persons  who  wish 
to  be  notified  of  a  hearing  may  request 
notificaUon  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  5th 
Street.  N.W..  Washington  D.C.  20559. 
Applicant.  Smith  Barney  Inc..  388 
Greenwich  Street,  New  York,  New  York 
10013. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  M.  Ciulis,  Senior  Counsel,  at 
(202)  942-0563,  or  Robert  A.  Robertson, 
Branch  Chief,  (202)  942-0563,  or  Robert 
A.  Robertson,  Branch  Chief.  (202)  942- 
0564  (Office  of  Investment  Company 
Regulation.  Division  of  Investment 
Management). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  df  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant  is  an  open-end 
management  investment  company  that 
was  organized  as  a  Massachusetts 
business  trust.  On  November  19. 1990. 
appUcant  filed  a  notice  of  registration 
on  Form  N-8A  pursuant  to  section  8(a) 
of  the  Act.  Also  on  November  19,  1990. 
applicant  filed  a  registration  statement 
under  secUon  8(b)  of  the  Act  and  under 
the  Securities  Act  of  1933  on  Form  N- 
lA  to  register  an  indefinite  number  of 
shares.  Applicant's  registration 
statement  was  declared  effective  on 
January  29,  1991,  and  applicant 
commenced  its  initial  public  .offering 
shortly  thereafter. 


2.  On  March  29, 1994  and  March  31, 
1994,  the  board  of  trustees  of  applicant 
and  the  board  of  trustees  of  Smith 
Barney  Income  Funds  (the  "Acquiring 
Fund"),  respectively,  approved  an 
Agreement  and  Plan  of  Reorganization 
(the  "Reorganization")  providing  for  the 
transfer  of  all  or  substantially  all  of  the 
assets  of  applicant  to  Smith  Barney 
Shearson  Limited  Maturity  Treasury 
Fund,  a  portfolio  of  the  Acquiring  Fund, 
in  exchange  for  shares  of  the  Acquiring 
Fund.  In  accordance  with  rule  17a-8 
under  the  Act,  the  board  of  trustees  of 
applicant,  including  the  trustees  who 
are  not  interested  persons,  and  the 
board  of  trustees  of  the  Acquiring  Fund, 
including  the  trustees  who  are  not 
interested  persons,  concluded  that  the 
Reorganization  would  be  in  the  best 
interest  of  their  respective  investment 
companies  and  that  the  interest  of  their 
respective  shareholders  would  not  be 
diluted  as  a  result. 

3.  The  registration  statement  of  Form 
N-14  was  filed  with  the  SEC  and  the 
proxy  statement/prospectus  contained 
therein  was  mailed  to  applicant's 
shareholders  on  June  2, 1994.  At  a 
special  meeting  of  shareholders  held  on 
July  5.  1994,  the  shareholders  of 
applicant  approved  the  Reorganization. 

4.  As  of  July  15, 1994,  appUcant  had 
29.767.799  Class  A  shares  outstanding 
having  an  aggregate  net  asset  value  of 
$49,994,241  and  a  per  share  net  asset 
value  of  $1.68.  At  such  date,  applicant 
had  no  other  classes  of  shares 
outstanding.  On  July  15.  1994.  pursuant 
to  the  Reorganization,  applicant 
transferred  all  its  assets  to  the  Acquiring 
Fimd.  Immediately  thereafter,  applicant 
liquidated  and  distributed  pro  rata  to  its 
shareholders  the  shares  that  it  received 
of  the  Acquiring  Fund.  Each 
shareholder  of  applicant  received  shares 
of  the  Acquiring  Fund  having  an 
aggregate  net  asset  value  equal  to  the 
aggregate  net  asset  value  of  his  or  her 
investment  in  appUcant. 

5.  Applicant  and  the  Acquiring  Fund 
each  paid  half  of  the  expenses  of  the 
Reorganization.  Such  expenses  equaled 
approximately  $106,000  and  consisted 
of  accoimting.  printing,  administrative, 
and  certain  legal  expenses. 

6.  Applicant  has  no  security  holders, 
assets,  debts,  or  other  liabilities. 
Applicant  is  not  a  party  to  any  Utigation 
or  administrative  proceeding.  Applicant 
is  not  engaged  and  does  not  propose  to 
engage  in  any  business  activity  other 
than  those  necessary  for  the  winding  up 
of  its  affairs. 

7.  Applicant  intends  to  file  a  letter  of 
withdrawal  with  the  Office  of  the 
Secretary  of  State  of  the  Commonwealth 
of  Massachusetts  to  effect  the 


termination  of  applicant  as  a 
Massachusetts  business  trust. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
IFR  Doc.  95-15945  Filed  &-28-95:  8:45  am) 

BILUNO  CODE  8010-01-M 


SOaAL  SECURITY  ADMINISTRATION 

First  Meeting  of  the  Representative 
Payment  Advisory  Committee 

AGENCY:  Social  Security  Administration. 
ACTION:  Notice. 

DATES:  July  20. 1995.  9:00  a.m.-5:00 
p.m.;  July  21. 1995.  9:00  a.m.-3:00  p.m. 
ADDRESSES:  The  Capitol  HoUday  Inn 
Hotel.  550  C  SUwt  SW.,  Washington. 
DC  20004. 
SUPPLEMENTARY  INFORMATION: 

Type  of  Meeting:  The  meeting  is  open 
to  the  public. 

Purpose:  In  accordance  with  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act,  the  Social  Security 
Administration  (SSA)  announces  the 
first  meeting  of  the  Representative 
Payment  Advisory  Committee.  The 
Committee  will  provide  the 
Commissioner  of  Social  Security 
independent  advice,  counsel,  and 
recommendations  regarding  SSA's 
responsibilities  directly  or  indirectly 
associated  with  the  administration  of  its 
representative  payment  program  as 
authorized  by  sections  205(j)  and 
1631(a)(2)  of  the  Act.  The  Committee 
will  advise  the  Commissioner 
concerning  representative  payment 
poUcy  in  five  broad  areas:  (1) 
Beneficiary  incapability;  (2)  payee 
selection;  (3)  payee  recruitment  and 
retention;  (4)  standards  for  payee 
performance;  and  (5)  payee  oversight. 
The  Committee  will  review  all  phases  of 
representative  payment  poUcy.  The 
Committee  will  assess  the  need  for 
change  in  representative  payment  policy 
and  make  recommendations  for  possible 
legislation.  Its  deUberations  will  focus 
on  protecting  beneficiary  rights, 
promoting  beneficiary  well-being  and 
self-sufficiency,  and  setting  appropriate 
standards  for  payee  performance,  as 
well  as  sanctions  for  malfeasance. 
Specific  issues  may  include  whether 
(and  how)  SSA  should  change  its 
poUcies  relating  to  evidentiary 
standards  for  determining  beneficiaries' 
(in)capability,  whether  special  payee 
investigatory  and  selection  policies  are 
needed  for  cases  involving  beneficiaries 
who  are  substance  abusers  or  who  are 
homeless,  development  of  more 
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definitive  gmdelines  on  acceptable  uses 
of  benefits  by  payees,  and  establishing 
policies  for  payment  for  payee  services 
where  such  payment  is  authorized  by 
law. 

Agenda:  The  full  Committee  will  meet 
commencing  at  9:00  a.m.  on  Thursday, 
July  20,  1995  until  5:00  p.m.  and  from 
9:00  a.m.  to  3:00  p.m.  on  Friday,  July  21. 
Agenda  items  on  July  20  will  include, 
but  not  be  limited  to:  swearing  in  of 
Committee  members;  brief  introductory 
remarks  by  Committee  members; 
pronoimcement  of  mission  statement; 
establishment  of  ground  rules  for 
meetings;  briefing  by  SSA  officials  on 
various  issues,  including  privacy  or 
ethical  concerns;  and  comments  fi'om 
selected  experts  in  the  five  broad  policy 
areas  being  considered.  Oral  statements 
are  sought  from  the  pubUc  for 
presentation  on  July  21.  Presentation 
will  be  limited  to  5  minutes  per  public 
speaker. 

Persons  interested  in  presenting  an 
oral  statement  should  submit  a  written 
request,  along  with  a  copy  of  their 
statement,  to  the  Representative 
Payment  Advisory  Committee,  P.O.  Box 
17763.  Baltimore,  MD  21203-7763. 
Requests  should  contain  the  name, 
address,  telephone  number  and  any 
business  or  professional  affiliation  of 
the  person  desiring  to  make  an  oral 
statement.  Groups  having  similar 
interests  are  requested  to  combine  their 
comments  and  present  them  through  a 
single  representative.  The  allocation  of 
time  may  be  adjusted  to  accommodate 
the  level  of  expressed  interest.  The 
Representative  Payment  Advisory 
Committee  will  notify  each  presenter  by 
mail  or  telephone  of  their  assigned 
presentation  time.  Persons  who  do  not 
file  an  advance  request  for  presentation, 
but  desire  to  make  an  oral  statement, 
may  sign  up  at  the  meeting  site  before 
noon  on  July  21.  These  persons  will  be 
allowed  to  present  their  oral  statement 
as  time  permits.  The  Committee  also 
welcomes  written  comments.  They  may 
be  sent  to  the  Representative  Payment 
Advisory  Committee  at  P.O.  Box  17763, 
Baltimore,  MD  21203-7763. 

Records  will  be  kept  of  all  Committee 
proceedings,  and  will  be  available  for 
public  inspection  at  the  office  of  the 
Representative  Payment  Advisory 
Committee,  Room  2-N-24,  Operations 
Building,  6401  Security  Boulevard, 
Baltimore,  MD  21203  between  the  hours 
of  9:00  a.m.  to  4:00  p.m.  on  regular 
business  days.  Anyone  requiring 
information  regarding  the  Committee 
should  contact  the  Representative 
Payment  Advisory  Committee  at  P.O. 
Box  17763,  Baltimore,  MD  21203-7763; 
Telephone:  (410)  966-4688;  FAX:  (410) 
966-0980;  Internet:  adcom@ssa.gov. 


Dated:  )une  23, 1995. 
Reba  R.  Andrew, 

Staff  Director,  Representative  Payment 
Advisory  Committee. 

|FR  Doc.  95-16000  Filed  6-2&-95;  8:45  am] 
BN.UNQ  COOC  41W-2»-P 


DEPARTMENT  OF  TRANSPORTATION 

Aviation  Proceedings;  Agreements 
Filed  During  the  Week  Ended  June  23, 
1995 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C.  412 
and  414.  Answers  may  be  filed  within 
21  days  of  date  of  filing. 
Docket  Number:  50410 
Date  filed:  June  19,  1995 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject:  TC31  Reso/P  1067  dated  May 
30,  1995,  South  Pacific  Resos  r-1  to 
r-26 
Proposed  Effective  Date:  October  1, 
1995 
Docket  Number:  50411 
Date  filed:  June  19, 1995 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject:  TC12  Reso/P  1670  dated  May 
23,  1995  Mid  Atlantic-Europe 
Resolutions 

r-1  to  r-33  TC12  Reso/P  1671  dated 
May  23,  1995  Mid  Atlantic-Middle 
East  Resolutions  r-34  to  r-44 
Proposed  Effective  Date:  October  1 , 
1995. 
Paulette  V.  Twine, 
Chief  Documentary  Services  Division. 
|FR  Doc.  95-16037  Filed  6-28-95;  8:45  am] 
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Notice  of  Applications  for  Certificates 
of  Public  Convenience  and  Necessity 
and  Foreign  Air  Carrier  Permits  Filed 
Under  Subpart  Q  During  ttie  Week 
Ended  June  23, 1995 

The  following  Applications  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  Subpart  Q  of 
the  Department  of  Transportation's 
Procedural  Regulations  (See  14  CFR 
302.1701  et  seq.).  The  due  dates  for 
Answers,  Conforming  Applications,  or 
Motions  to  Modify  Scope  are  set  forth 
below  for  each  application.  Following 
the  Answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a. show-cause  order,  a 
tentative  order,  or  in  appropriate  cases 
a  final  order  without  further 
proceedings. 


Docket  Number:  50412 
Date  filed  :  June  20.  1995 
Due  thte  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  July  18, 1995 
Description:  Application  of  LTU 
Lufttransport-Untemehmen  GmbH. 
&  Co.  KG,  pursuant  to  49  U.S.C. 
Section  41302,  and  Subpart  Q  of  the 
Regulations,  appUes  to  add  Daytona 
Beach,  Florida  to  its  Foreign  Air 
Carrier  Permit  as  a  coterminal  point 
for  scheduled  service  between 
Germany  and  the  United  States. 

Docket  Number:  50328 
Date  filed  :  June  22, 1995 
Due  Date  for  /Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  July  21, 1995 
Description:  Amendment  No.  1  to  the 
Application  of  Atlant-Soyuz 
Airlines,  pursuant  to  49  U.S.C. 
Section  41302  of  the  Act  and 
Subpart  Q  of  the  Regulations, 
requests  an  amendment  to  its 
foreign  air  carrier  permit  to  offer 
passenger  service  in  addition  to 
charter  cargo  service  between  the 
Russian  Federation  and  the  United 
States. 

Paulette  V.  Twine, 

Chief.  Documentary  Services  Division. 

(PR  Doc.  95-16036  Filed  6-28-95:  8:45  ami 
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Office  of  the  Secretary 
{OSTDocl(et5012S] 

Department  of  Transportation  Final 
Environmental  Justice  Strategy 

AGENCIES:  Office  of  the  Secretary: 
Departmental  Office  of  Civil  Rights  and 
Office  of  Assistant  Secretary  for 
Transportation  Policy;  DOT. 
ACTION:  Noticejof  final  environmental 
justice  strategy. 

SUMMARY:  The  Department  of 
Transportation  is  issuing  its  final 
environmental  justice  strategy,  which 
contains  the  Department's  commitment 
to  certain  principles  of  environmental 
justice  embodied  in  the  Secretary's 
Strategic  Plan,  and  identifies  actions  the 
Department  intends  to  take  to 
implement  Executive  Order  12898.  The 
strategy  is  published  as  a  final 
document;  however,  it  should  be 
viewed  as  a  living  document  that  may 
be  adjusted  periodically  in  response  to 
insights  acquired  while  implementing 
its  various  provisions. 

The  strategy  is  issued  in  response  to 
Executive  Order  12898,  signed  by 
President  Clinton  on  February  11. 1994. 
The  Order  directs  each  Federal  agency 
to  develop  a  strategy  to  address 


enviroiunental  justice  concerns  in  its 
programs,  policies  and  regulations.  The 
thrust  of  the  Executive  Order  is  to  avoid 
disproportionately  high  and  adverse 
impacts  on  minority  and  low-income 
populations  with  respect  to  human 
health  and  the  environment. 

Published  elsewhere  in  this  edition  of 
the  Federal  Register  is  a  proposed  Order 
on  environmental  justice  providing 
guidance  to  be  followed  by  the 
Department  of  Transportation  and  its 
operating  administrations  to  implement 
executive  Order  12898. 
FOR  FURTHER  INFORMATION  CONTACT:  hz 
Laster,  Jr.,  Office  of  Environment, 
Energy,  and  Safety,  Office  of  the 
Assistant  Secretary  for  Transportation 
Pohcy,  telephone  (202)  366-4859,  or 
Alyce  Boyd-Stewart,  Departmental 
Office  of  Civil  Rights,  telephone  (202) 
366-9366,  U.S.  Department  of 
Transportation,  400  7th  Street  SW, 
Washington,  D.C.  20590. 

Dated:  June  21, 1995. 
Antonio  J.  Califa, 

Director,  Departmental  Office  of  Civil  Rights. 

Joseph  Canny, 

Deputy  Assistant  Secretary  for  Transportation 

Policy. 

Department  of  Transportation 

Environmental  Justice  Strategy 

Introduction 

This  strategy  is  issued  in  response  to 
Executive  Order  12898,  signed  by 
President  Clinton  on  February  11, 1994, 
on  "Federal  Actions  to  Address 
Environmental  Justice  in  Minority 
Populations  and  Low-Income 
Populations."  This  strategy  sets  forth 
the  Department  of  Transportation's 
(DOT)  approach  to  implementing  E.O. 
12898  in  all  relevant  programs  and 
activities  sponsored,  supported  and 
undertaken  by  the  Department.  The 
Executive  Order  requires  each  Federal 
agency  to  develop  a  specific  agency- 
wide  strategy  for  implementing  its 
provisions.  "The  thrust  of  the  Executive 
Order  is  to  identify  and  address,  as 
appropriate,  disproportionately  high 
and  adverse  human  health  or 
environmental  effects  of  each  agency's 
programs,  pohcies,  and  activities  on 
minority  populations  and  low-income 
populations. 

"The  strategy  contains  the 
Department's  commitment  to  certain 
principles  of  environmental  justice 
embodied  in  the  Secretary's  Strategic 
Plan,  and  identifies  actions  the 
Department  intends  to  take  to 
implement  Executive  Order  12898.  The 
strategy  is  pubfished  as  a  final 
document;  however,  it  should  be 
viewed  as  a  living  document  that  may 


be  adjusted  periodically  in  response  to 
insights  acquired  while  implementing 
its  various  provisions.  DOT  plans 
further  opportunity  for  public 
comments  on  its  strategy  and 
implementing  actions. 

EKDT  is  committed  to  embracing  the 
objectives  of  Executive  Order  12898  by 
promoting  enforcement  of  all  applicable 
planning  and  environmental  regulations 
and  legislation,  and  by  promoting  non- 
discrimination in  its  programs,  policies 
and  activities  that  affect  human  health 
and  the  environment,  consistent  with 
Executive  Order  12898,  and  Title  VI  of 
the  Civil  Rights  Act  of  1964.  DOT  is  also 
committed  to  bringing  government 
decisionmaking  closer  to  the 
communities  and  people  affected  by 
these  decisions  and  ensuring 
opportimities  for  greater  public 
participation  in  decisions  relating  to 
human  health  and  the  environment. 

Many  of  the  objectives  of  the  E.O.  are 
embodied  in  the  missions,  goals,  and 
objectives  of  the  Secretary's  Strategic 
Plan  and  are  briefly  summarized  as 
follows: 

•  Improve  the  environment  and 
public  health  and  safety  in  the 
transportation  of  people  and  goods,  and 
the  development  and  maintenance  of 
transportation  systems  and  services. 

•  Harmonize  transportation  policies 
and  investments  with  environmental 
concerns,  reflecting  an  appropriate 
consideration  of  economic  and  social 
interests. 

•  Consider  the  interests,  issues,  and 
contributions  of  affected  communities, 
disclose  appropriate  information,  and 
give  communities  an  opportunity  to  be 
involved  in  decisionmaking. 

The  Department  will  implement  the 
E.O.  by  integrating  its  provisions  into 
existing  EXDT  programs,  policies, 
activities,  regulations,  and  guidance  to 
the  greatest  extent  possible. 

Development  of  the  DOT  Strategy 

1 .  Secretary's  Directive 

Upon  receipt  of  the  Executive  Order 
and  the  accompanying  Presidential 
Memorandum,  Secretary  Peiia 
established  a  Department-wide  working 
group  and  directed  the  development  of 
a  Department-wide  strategy. 

Dilring  senior  level  staff  meetings  in 
December  1994  and  March  1995, 
Secretary  Pena  emphasized  his 
conmiitment  to  comply  with  Executive 
Order  12898  and  instructed  senior  level 
staff  to  support  the  executive  order  and 
encouraged  them  to  incorporate  the 
principles  of  environmental  justice  in 
program  planning,  budgeting,  program 
development,  program  activities,  and 
program  evaluation,  as  appropriate. 


In  a  recent  memorandum  to 
Secretarial  offices  and  operating 
administrations,*  Secretary  Pena  stated 
his  strong  personal  endorsement  of  their 
efforts  to  carry  out  the  responsibilities 
set  out  in  the  Department's 
Environmental  Justice  Strategy  in  an 
effective  and  timely  manner. 

a.  National  Conference  on 
Transportation,  Social  Equity,  and 
Environmental  Justice  in  Chicago. 

This  conference,  cosponsored  by  the 
Federal  Transit  Administration  and  the 
Surface  Transportation  Policy  Project, 
brought  together  approximately  150 
persons,  mostly  community  activists 
from  around  the  country,  with  DOT  and 
other  public  officials.  The  meeting,  held 
on  November  17-18, 1994,  in  Chicago 
identified  key  transportation-related 
environmental  and  social  issues  of 
concern  to  persons  Uving  in 
predominately  low-income  and 
minority  commimities.  Suggestions  for 
actions  to  redress  these  concerns  were 
also  sought. 

b.  Inter-Departmental  Pubhc  Meeting  in 
Atlanta 

On  January  20. 1995,  DOT 
participated,  along  with  other  Federal 
departments/agencies,  in  a  public 
meeting  in  Atlanta  to  sohcit  comments 
on  environmental  justice  issues  as  they 
relate  to  Federal  Government  programs. 
A  portion  of  the  meeting  was  televised 
nationwide  by  satelUte  to  designated 
downlink  sites. 

c.  Federal  Register  Notice 

IXDT  published  its  proposed  strategy 
in  the  Federal  Register  on  February  21, 
1995,  with  a  request  for  comment.  In 
addition,  the  Department  mailed 
approximately  3,000  copies  of  the 
document  to  Departmental  constituent 
groups  and  representatives  of  the 
environmental  justice  community. 
Based  on  comments  received,  DOT 
modified  its  strategy  and  streamlined  its 
description  in  this  dociunent. 

Elements  of  the  DOT  Strategy 

1 .  Public  Outreach  on  Implementation 
of  the  Environmental  Justice  Strategy 

DOT  plans,  and  will  review  with 
environmental  justice  stakeholders,  its 
plans  for  the  following  activities:  (1) 


'Operating  administrations.  a.k.a.  modal 
administrations,  include:  The  United  States  Coast 
Guard,  the  Federal  Aviation  Administration,  the 
Federal  Highway  Administration,  the  Federal 
Railroad  Administration,  the  National  Highway .. 
TraRic  Safety  Administration,  the  Federal  Transit 
Administration,  the  Sl  Lawrence  Seaway 
Development  Corporation,  the  Maritime 
Administration,  and  Research  and  Special  Programs 
Administration. 
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grass  roots  meetings  to  better 
understand  community-based 
environmental  justice  concerns  and  to 
provide  training  on  the  transportation 
decisionmaking  processes:  (2)  a 
secretarial  level  meeting  of  experts, 
traditional  DOT  stakeholders  and 
environmental  justice  representatives  to 
recommend  specific  policies  and 
actions  to  implement  Executive  Order 
12898  and  the  Department's 
Environmental  Justice  Strategy;  and  (3) 
regional  workshops  for  state  and  local 
officials  on  implementing  the  Strategy. 

2.  DOT  Order  on  Environmental  Justice 

A  key  component  of  the  DOT 
Environmental  Justice  Strategy  is  a 
proposed  DOT  Order  providing 
guidance  to  be  followed  by  the 
Department  and  its  operating 
administrations  to  implement  Executive 
Order  12898.  The  DOT  Order  will  apply 
to  all  appropriate  DOT  regulations, 
policies,  guidance,  and  program 
activities  as  well  as  to  any  program, 
project,  or  activity  undertaken  by  DOT 
or  that  receives  financial  assistance  or 
permits  from  DOT,  which  may  have 
envirorunental  justice  implications.  The 
proposed  DOT  Order  would  ensure  that 
all  appropriate  components  of  the 
Department  will  apply  this  strategy  to 
appropriate  aspects  of  their  programs, 
policies,  and  activities  in  a  way  that 
integrates  environmental  justice 
considerations  into  existing  agency 
operations  rather  than  creating  a 
separate  set  of  requirements. 

while  the  precise  contents  of  the 
proposed  DOT  Order  have  not  yet  been 
fully  developed,  the  Department 
anticipates  that  the  Order  will  achieve 
several  objectives.  First,  under  the 
proposed  Order,  the  Office  of  the 
Secretary  and  operating  administrations 
of  DOT  would  review  their  regulations, 
programs,  policies,  guidance,  and 
procedures  that  affect  human  health  or 
the  environment  to  identify  those  that 
should  be  revised  and  revise  them,  as 
appropriate,  to  comply  with  Executive 
Cirder  12898.  This  review  will  include, 
but  not  be  limited  to,  regulations, 
programs,  policies,  guidance,  and 
procedures  related  to  short  and  long- 
range  planning  and  programming,  the 
National  Environmental  Policy  Act 
(NEPA),  pollution  prevention,  worker 
safety,  environmental  compliance, 
hazardous  materials  transportation, 
research,  data  collection,  training, 
pubUc  participation,  and  relocation. 

Second,  the  proposed  DOT  Order 
would  set  forth  guidance  to  be  used  by 
DOT,  its  operating  administrations,  the 
recipients  of  DOT  financial  assistance, 
and  state  and  local  officials  to  determine 
whether  a  DOT  or  a  DOT-funded 


program,  policy,  project,  or  activity 
(DOT  action)  is  likely  to  have 
disproportionately  high  and  adverse 
human  health  or  environmental  effects 
on  low-income  or  minority  populations. 
As  part  of  this  process,  DOT,  its 
operating  administrations,  and 
recipients  of  Federal  financial  assistance 
will  provide  appropriate  and 
meaningful  opportunities  for  comment 
by  representatives  of  affected 
communities. 

Third,  under  the  proposed  DOT 
Order,  DOT  would  develop  potential 
strategies  and  measures  to  address,  as 
appropriate,  disproportionately  high 
and  adverse  effects  of  their  actions  and 
those  of  recipients  of  DOT  funds, 
consistent  with  requirements  of  other 
statutes  and  procedures.  These 
measures  may  include  pollution 
prevention,  and  health  and  safety 
measures,  as  well  as  mitigation  and 
compensatory  measures.  This  process 
would  include  procedures  to  provide 
meaningful  opportunities  for  public 
involvement  by  low-income  and 
minority  populations,  including 
community  input  in  identifying 
potential  mitigation  measures  for  DOT 
actions. 

The  proposed  DOT  Order  also  would 
provide  for  data  collection  or  research 
as  needed  to  provide  information  to 
comply  with  Executive  Order  12898. 
Public  input  will  be  soUcited  regarding 
these  activities. 

The  DOT  Order  will  provide  guidance 
on  how  to  achieve  compliance  with 
Executive  Order  12898  under  existing 
environmental  and  civil  rights  laws  in 
cases  where  disproportionate  impacts 
have  been  identified.  (The  DOT  Order 
was  distributed  for  public  review  in 
draft  form  on  May  11, 1995,  at  an 
environmental  justice  conference  in 
Atlanta,  Georgia.) 

3.  DOT  Training  on  Environmental 
Justice 

In  order  to  ensure  that  DOT  managers 
are  fully  aware  of  their  responsibilities 
under  Executive  Order  12898  and  pre- 
existing statutory  mandates,  DOT  will 
hold  information  seminars  on 
environmental  justice  for  selected 
program  managers  throughout  the 
Department.  Representatives  of  the 
environmental  justice  community  will 
be  consulted  in  the  planning  of  these 
seminars. 

In  addition,  in  keeping  with  the 
Department's  philosophy  of  integrating 
environmental  justice  considerations 
into  all  appropriate  departmental 
programs  and  activities,  DOT  operating 
administrations  will  review  and  modify 
existuig  training  courses  to  ensure 
adequate  coverage  of  enviroimiental 


justice  principles  and  to  use  training 
examples  that  include  environmental 
justice  aspects.  These  courses  include 
such  subjects  as  compliance  with 
environmental  mandates,  inft-astructure 
planning  and  development,  public 
involvement,  and  management  of 
departmental  facilities  and  resources. 
The  audience  for  these  training  courses 
includes  DOT  employees  and  recipients 
of  DOT  funding. 

Role  of  Key  DOT  Elements  in 
Complying  With  Environmental  Justice 
Executive  Order 

Each  element  of  the  Department  will 
undertake  specific  actions  needed  to 
implement  the  DOT  Order  on 
environmental  justice.  The  actions 
undertaken  will  be  developed  and 
refined  as  the  Department's  strategy 
evolves.  The  following  organizations 
will  have  key  roles  to  play  in  the 
implementation  process: 

a.  Assistant  Secretary  for  Transportation 
Policy 

The  Office  of  the  Assistant  Secretary 
for  Transportation  Policy  mainteiins 
liaison  with  various  elements  of  the 
Department  in  an  effort  to  ensure  that 
each  appropriate  element  examines  its 
programs  and  activities  and  takes 
appropriate  actions  to  comply  with 
Executive  Order  12898.  This  office  is 
also  responsible  for  monitoring 
implementation  of  the  DOT 
environmental  justice  strategy  to  help 
keep  the  strategy  relevant  and  foster 
consistency  and  comprehensiveness  in 
complying  with  the  principles 
embodied  in  the  Executive  Order.  In 
addition,  the  office  will  work  to  keep 
high-level  Departmental  officials 
properly  involved  in  achieving  the 
strategy's  objectives  and  in  maintaining 
liaison  with  non-EXDT  departments  and 
agencies  as  well  as  the  environmental 
justice  community. 

The  Department  will  review  and 
update,  as  appropriate,  its  Procedures 
for  Considering  Environmental  Impacts, 
DOT  Order  610.1C,  to  ensure  that  it  is 
consistent  with  Executive  Order  12898 
and  DOT'S  proposed  order  on 
environmental  justice.  Attachment  2  to 
Order  5610.1C  sets  forth  guidance  on 
the  format  and  content  of  environmental 
review  documents  and  compliance  with 
the  National  Environmental  Policy  Act 
and  other  environmental  statutes, 
regulations,  and  executive  orders,  such 
as  Section  4(f)  of  the  DOT  Act  (49  U.S.C. 
303).  This  attachment  will  be  updated  to 
reflect  the  requirements  of  Executive 
Order  12898  and  to  outline  the  need  to 
address  potential  disproportionately 
high  and  adverse  health,  or 
environmental  impacts  on  affected 
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populations  and  conununities.  DOT 
operating  administrations  also  will 
review  and  update  their  own 
environmental  guidance. 

b.  Departmental  Office  of  Civil  RigJits 

Executive  Order  12898  and  the 
accompanying  Presidential 
Memorandum  underscore  certain 
provisions  of  existing  laws  that  can  be 
used  to  ensure  that  all  persons  live  in 
a  safe  and  healthy  environment.  The 
Memorandimi  focuses  on  Title  VI  of  the 
Civil  Rights  Act,  which  provides  that 
programs  and  activities  of  recipients  of 
Federal  financial  assistance  may  not 
discriminate  based  on  race,  color  or 
national  origin.  The  proposed  DOT 
Order  described  above  will  provide  the 
operating  administrations  with  a 
fi^amework  to  ensure  that  their  poUcies, 
programs,  and  procedures  comply  with 
the  intent  of  the  Executive  Order, 
including  meeting  the  requirements  of 
Title  VI. 

In  addition,  the  Departmental  Office 
of  Civil  Rights  will  provide  leadership 
and  technical  assistance  to  the  operating 
administrations  and  to  major  recipients 
of  DOT  funds  in  the  administration  of 
their  Title  VI  responsibiUties  which 
relate  to  environmental  justice.  This 
may  take  the  form  of  guidelines, 
memoranda  of  general  appUcability,  and 
training  designed  to  achieve 
environmental  justice  for  members  of 
minority  populations. 

c.  Operating  Administrations 

DOT  and  its  operating  administrations 
will  review  the  allocation  of  education 
and  research  funds  to  historically  black 
colleges  and  universities  and  other 
minority  institutions  and  minority 
students  and  faculty  in  light  of  E.O. 
12898.  hi  addition,  DOT  will  review  its 
research  programs  to  determine  whether 
and  how  minority  and  low-income 
populations  may  be  more  appropriately 
included  in  the  scope  of  particular 
research  projects.  Improved  outreach  to 
affected  populations  will  be  developed. 

Each  operating  administration  will 
implement  the  DOT  strategy,  including 
public  outreach,  the  DOT  Order  on 
environmental  justice,  and  training. 
Each  operating  administration  will 
continue  to  cooperate  in  these  matters 
with  the  Departmental  Office  of  Civil 
Rights  and  the  Assistant  Secreteiry  for 
Transportation  PoUcy. 

[FR  Doc.  95-15665  Filed  6-28-95:  8:45  am] 
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[OST  Docket  No.  50125] 

Department  of  Transportation 
Proposed  Order  to  Address 
Environmental  Justice  in  Minority 
Populations  and  Low-Income 
Populations 

agency:  Office  of  the  Secretary: 
Departmental  Office  of  Civil  Rights  and 
Office  of  the  Assistant  Secretary  for 
Transportation  PoUcy;  Department  of 
Transportation  (DOT). 
ACTION:  Request  for  comments  on  U.S. 
Department  of  Transportation  proposed 
DOT  Order  on  environmental  justice. 

summary:  This  Notice  proposes  a  DOT 
Order  that  would  be  used  by  DOT  in 
complying  with  Executive  Order  12898, 
Federal  Actions  to  Address 
Environmental  Justice  in  Minority  and 
Low-Income  Populations.  The  proposed 
Order  is  intended  to  generally  describe 
the  process  that  the  Office  of  the 
Secretary  and  each  Operating 
Administration  must  use  to  incorporate 
environmental  justice  principles  into 
existing  programs,  policies,  and 
activities.  The  proposed  Order  would 
require  the  Office  of  the  Secretary  and 
each  Operating  Administration  within 
DOT  to  develop  specific  procedures  to 
apply  the  DOT  Order  and  the  Executive 
Order  to  the  programs,  pohcies  and 
activities  which  they  develop  or 
implement.  Comments  on  the  proposed 
Order  are  requested. 
DATES:  Comments  should  be  received  by 
August  28, 1995.  Late  filed  comments 
will  be  considered  to  the  extent 
practicable. 

ADDRESSES:  Comments  should  be  sent  to 
Docket  Clerk,  Docket  50125,  Department 
of  Transportation,  400  Seventh  Street, 
SW.,  Room  PL  401,  Washington,  D.C. 
20590.  To  faciUtate  consideration  of  the 
comments,  commenters  are  requested  to 
file  six  copies  of  each  submission. 
Comments  will  be  available  for 
inspection  at  this  address  fi-om  9  a.m.  to 
5  p.m.,  Monday  through  Friday,  except 
Federal  holidays.  Commenters  who 
wish  the  Department  to  acknowledge 
receipt  of  their  comments  should 
include  a  stamped  self-addressed 
postcard  with  their  comments.  The 
Docket  Clerk  will  date-stamp  the 
postcard  and  mail  it  back  to  the 
commenter. 

FOR  FURTHER  INFORMATION  CONTACT:  Ira 
Laster  Jr.,  Office  of  Environment, 
Energy,  and  Safety,  Office  of  the 
Assistant  Secretary  for  Transportation 
Pohcy,  (202)  366-4859,  or  Alyce  Boyd- 
Stewart,  Departmental  Office  of  Civil 
Rights,  (202)  366-9366.  U.S.  Department 
of  Transportation,  400  7th  Street,  SW.. 
Washington.  DC  20590. 


SUPPLEMENTARY  INFORMATION:  Executive 
Order  12898,  as  well  as  the  President's 
February  11,  1994  Memorandum  on 
Environmental  Justice  (sent  to  the  heads 
of  all  Departments  and  agencies),  are 
Intended  to  ensure  that  Federal 
departments  and  agencies  identify  and 
address  disproportionately  high  and 
adverse  human  health  or  environmental 
effects  on  minority  populations  and 
low-income  populations  in  their 
programs,  policies  and  activities. 

The  proposed  Order  is  a  key 
component  of  the  Department's 
Environmental  Justice  Strategy.  The 
proposed  Order  sets  forth  a  process  by 
which  DOT  and  its  Operating 
Administrations  vnW  integrate  the  goals 
of  the  Executive  Order  into  its  existing 
operations  (Paragraphs  5a  and  7a).  This 
is  to  be  done  within  the  framework  of 
existing  requirements,  primarily  the 
National  Environmental  Pohcy  Act, 
Title  VI  of  the  Civil  Rights  Act  of  1964, 
the  Uniform  Relocation  Assistance  and 
Real  Property  Acquisition  PoUcies  Act, 
and  other  appUcable  statutes, 
regulations  and  guidance  that  concern 
planning;  social,  economic,  or 
environmental  matters;  pubUc  health  or 
welfare;  or  pubhc  involvement.  The 
proposed  Order  is  an  internal  directive 
to  the  various  components  of  DOT  and 
does  not  create  any  right  to  judicial 
review  for  compUance  or 
noncompliance  with  the  Order. 

The  proposed  Order  contains  a 
methodology  for  (1)  identifying  adverse 
impacts  (2)  identifying  mitigation  and 
enhancement  measures  that  will  be 
taken  to  avoid  or  offset  such  impacts, 
and  (3)  determining  whether  the  action 
will  have  a  disproportionately  high  and 
adverse  effect  on  minority  or  low 
income  populations  (Paragraph  3  of  the 
Appendix).  We  recognize  that  a 
determination  concerning 
disproportionately  high  and  adverse 
effects  will  require  the  careful 
assessment  of  a  variety  of  factors,  and 
specifically  request  comments  on  the 
methodology  set  forth  in  paragraph  3c  of 
the  Appendix  to  the  proposed  Order. 

If  it  is  determined  that  an  action  will 
result  in  a  disproportionately  high  and 
adverse  effect  on  minority  or  low- 
income  populations,  then,  under  the 
Order,  the  action  may  not  be  carried  out 
unless  certain  requirements  are  met. 
Paragraph  6  of  the  proposed  Order  sets 
forth  thre'e  different  options  for  these 
requirements,  including:  (1)  Not 
allowing  the  action  to  be  carried  out 
unless  further  mitigation  measures  or 
alternatives  that  would  avoid  or  reduce 
the  disproportionately  high  and  adverse 
effect  are  not  practicable  (Option  A);  (2) 
not  allowing  the  action  to  be  carried  out 
unless  further  mitigation  measures  or 
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alternatives  that  would  avoid  or  reduce 
the  disproportionately  high  and  adverse 
effect  are  not  practicable,  and  unless 
certain  more  stringent  requirements  are 
met  with  respect  to  populations 
protected  by  Title  VI  (Option  B);  and  (3) 
requiring  consideration  of  certain 
factors  with  respect  to  actions  that  will 
have  a  disproportionately  high  and 
adverse  effect,  including  whether  there 
is  a  substantial  need  for  the  action  and 
whether  less  discriminatory  alternatives 
would  have  more  severe  impacts  or 
would  involve  increased  costs  of 
extraordinary  magnitude,  ^^ut  not 
otherwise  preventing  the  a..,.ion  from 
being  carried  out  (Option  C).  None  of 
these  options  (or  any  other  part  of  this 
Order)  would  reduce  the  protections 
provided  by  Title  VI  or  any  other 
Federal  law. 

A  duty  to  address  disproportionately 
high  and  adverse  effects  on  certain 
populations  may  also  be  found  in  Title 
VI  of  the  Civil  Rights  Act  of  1964  and 
related  statutes  and  regulations.  The 
ability  to  require  specific  findings  and 
remedial  actions  may  differ  somewhat 
for  populations  protected  by  Title  VI 
and  for  low-income  populations,  since 
low-income  persons  are  not  j  protected 
class  under  Title  VI.  For  this  reason,  the 
DOT  is  considering  including  a 
provision  in  this  Order  which  treats 
these  two  groups  differently.  This 
difference  is  seen  most  clearly  in  Option 
B.  We  will  continue  to  consider  DOT's 
authority  with  respect  to  low-income 
populations,  based  on  the  differing  legal 
standards  applicable  to  these 
populations. 

We  are  soliciting  comments  on  the 
options  presented  in  Paragraph  6  of  the 
proposed  Order,  and  coramenters  are 
invited  to  suggest  additional  options  for 
decisional  tests  or  standards  that  would 
promote  the  goals  of  environmental 
justice,  consistent  with  existing  law, 
that  DOT  should  consider.  Comment  is 
also  sought  on  whether  minority 
populations  and  low-income 
populations  should  be  treated 
differently  by  the  DOT  Order. 

Following  receipt  of  comments  the 
DOT  Order  will  be  finalized  and 
published  in  the  Federal  Register. 


Eteted:  June  21.  1995. 
Antonio  I.  Califa, 

Director.  Departmental  Office  of  Civil  Rights. 
Joceph  Canny, 

Deputy  Assistant  Secretary  for  Transportation 
Policy. 

Proposed  DOT  Order 

Subject:  Department  of  Transportation 
Actions  to  Address  Environmental 
fustice  in  Minority  Populations  and 
Low-Income  Populations 

1.  Purpose  and  Authority 

a.  This  Order  establishes  procedures 
for  the  Department  of  Transportation 
(DOT)  to  use  in  complying  with 
Executive  Order  12898,  entitled  Federal 
Actions  To  Address  Environmental 
Justice  in  Minority  Populations  and 
Low-Income  Populations.  Relevant 
definitions  are  in  the  appendix. 

b.  The  objective  of  this  DOT  Order  is 
to  set  forth  a  process  by  which  DOT  and 
its  operating  administrations  will 
integrate  the  goals  of  the  Executive 
Order  with  existing  requirements  set 
forth  in  Title  VI  of  the  Civil  Rights  Act 
of  1964  (Title  VI),  the  National 
Environmental  Policy  Act  (NEPA),  the 
Uniform  Relocation  Assistance  and  Real 
Property  Acquisition  Policies  Act 
(URA),  and  other  applicable  statutes, 
regulations  and  guidance  that  concern 
planning;  social,  economic,  or 
environmental  matters;  public  health  or 
welfare;  or  public  involvement. 

2.  Scope 

This  Order  applies  to  the  Office  of  the 
Secretary,  all  operating  administrations, 
and  all  other  DOT  components. 

3.  Background 

Executive  Order  12898  requires  each 
Federal  agency,  to  the  greatest  extent 
practicable  and  permitted  by  law,  and 
consistent  with  the  principles  set  forth 
in  the  report  on  the  National 
Performance  Review,  to  achieve 
environmental  justice  as  part  of  its 
mission  by  identifying  and  addressing, 
as  appropriate,  disproportionately  high 
and  adverse  human  health  or 
environmental  effects,  including  social 
and  economic  effects,  of  its  programs, 
policies,  and  activities  on  minority 
populations  and  low-income 
populations  in  the  United  States. 
Compliance  with  this  DOT  Order  is  a 
key  element  in  the  environmental 
justice  strategy  adopted  by  DOT,  and 
can  be  achieved  within  the  framework 
of  existing  laws,  regulations,  and 
guidance. 

4.  Data  Collection  and  Research 

a.  In  complying  with  this  Order  DOT 
will  rely  upon  the  data  collected  (or 


readily  available)  for  planning,  for 
demonstrating  compliance  with  NEPA 
or  Title  VI,  or  for  other  purposes. 
Consideration  of  the  goals  and 
objectives  of  Executive  Order  1 2898  and 
this  Order  shall  be  an  integral  part  of 
futiu^  DOT  data  collection  and  research 
activities. 

b.  To  the  extent  permitted  by  existing 
law,  and  whenever  practical  and 
appropriate,  EX3T  shall  collect, 
maintain,  and  analyze  information  on 
the  race,  color,  national  origin,  and 
income  level  of  persons  affected  by  DOT 
programs,  policies,  and  activities,  and 
use  such  information  in  complying  with 
this  Order. 

5.  Identifying  Adverse  Impacts  and 
Determining  Whether  They  Have  a 
Disproportionately  High  and  Adverse 
Effect  on  Minority  or  Low-Income 
Populations 

a.  The  Office  of  the  Secretary  and 
each  operating  administration  shall 
develop  a  process  for  identifying  (1) 
adverse  impacts.  (2)  mitigation  and 
enhancement  measures,  and  (3) 
disproportionately  high  and  adverse 
effects  on  minority  or  low-income 
populations,  using  the  methodology  in 
the  appendix.  The  Office  of  the 
Secretary  and  each  operating 
administration  shall  determine  the  most 
effective  and  efficient  way  of  integrating 
the  processes  and  objectives  of  this 
Order  with  their  existing  regulations 
and  guidance,  as  outlined  in  paragraph 
7.a. 

b.  Actions  Having  a 
Disproportionately  High  and  Adverse 
Effect  on  Minority  Populations  or  Low- 
Income  Populations. 

(1)  If,  after  taking  into  account  all 
mitigation  and  enhancement  measures 
that  will  be  taken  and  all  offsetting 
benefits  to  the  affected  minority  or  low- 
income  populations,  the  program, 
policy,  or  activity  will  still  have  an 
adverse  impact,  then  DOT  shall 
determine  whether  such  adverse  impact 
on  minority  populations  or  low-income 
populations  is  disproportionately  high, 
using  guidance  in  the  appendix. 

(2)  Determinations  made  pursuant  to 
this  paragraph  shall  be  incorporated  in 
the  NEPA  or  other  document,  described 
in  paragraph  7.b.(3). 

(3)  The  NEPA  or  other  document 
described  in  paragraph  7.b.(3)  shall 
contain  a  description  of  any  measures 
that  will  be  taken  to  address  the 
disproportionately  high  and  adverse 
effects  on  minority  or  low-income 
populations. 

(4)  This  paragraph  does  not  restrict 
the  application  of  Title  VI  of  the  Civil 
Rights  Act  of  1964  to  the  program, 
pohcy,  or  activity,  or  otherwise  limit  or 


preclude  claims  by  individuals  or 
groups  of  people  with  respect  to  any 
DOT  program,  pohcy,  or  activity. 

6.  Actions  to  Address 
Disproportionately  High  and  Adverse 
Effects. 

[The  following  are  options  for 
consideration  with  respect  to  actions  to 
address  disproportionately  high  and 
adverse  effects  on  minority  populations 
and  low-income  populations  under  the 
Executive  Order.] 

Option  A 

6.  Actions  to  Address 
Disproportionately  High  and  Adverse 
Effects 

(a)  If  it  is  determined  pursuant  to 
paragraph  5.b  above  that  the  program, 
policy,  or  activity  (including  all 
offsetting  mitigation  and  enhancement 
measures  that  will  be  taken)  will  have 
a  disproportionately  high  and  adverse 
effect  on  minority  or  low-income 
populations,  then  the  program,  poUcy, 
or  activity  may  not  be  carried  out  unless 
further  mitigation  measures  or 
alternatives  that  would  avoid  or  reduce 
the  disproportionately  high  and  adverse 
effect  are  not  practicable.  In  determining 
whether  a  measure  or  alternative  is 
"practicable",  the  social,  economic 
(including  costs)  and  environmental 
effects  of  avoiding  or  mitigating  the 
adverse  effects  will  be  taken  into 
account. 

(b)  Under  Title  VI  of  the  Civil  Rights 
Act  of  1964,  each  federal  agency  is 
required  to  ensure  that  no  person,  on 
the  ground  of  race,  color,  or  national 
origin,  is  excluded  fi'om  participation 
in,  denied  the  benefits  of,  or  subjected 
to  discrimination  under  any  program  or 
activity  receiving  Federal  financial 
assistance.  DOT's  responsibihties  under 
Title  VI  and  related  statutes  and 
regulations  are  not  limited  by  this 
paragraph,  nor  does  this  paragraph  limit 
or  preclude  claims  by  individuals  or 
groups  of  people  with  respect  to  any 
DOT  program,  policy,  or  activity  under 
these  authorities. 

Option  B 

6.  Actions  to  Address 
Disproportionately  High  and  Adverse 
Effects 

(a)  If  it  is  determined  pursuant  to 
paragraph  5.b  above  that  the  program, 
policy,  or  activity  (including  all 
offsetting  mitigation  and  enhancement 
measures  that  will  be  taken)  will  have 
a  disproportionately  high  and  adverse 
effect  on  minority  or  low-income 
populations,  then  the  program,  policy, 
or  activity  may  not  be  carried  out  unless 
further  mitigation  measures  or 


alternatives  that  would  avoid  or  reduce 
the  disproportionately  high  and  adverse 
effect  are  not  practicable.  In  determining 
whether  a  measure  or  alternative  is 
"practicable",  the  social,  economic 
(including  costs)  and  environmental 
effects  of  avoiding  or  mitigating  the 
adverse  effects  will  be  taken  into 
account. 

(b)  In  addition,  if  the  program,  policy 
or  activity  will  have  a 
disproportionately  high  and  adverse 
effect  on  populations  protected  by  Title 
VI  of  the  Civil  Rights  Act  of  1964 
("protected  populations"),  then  the 
program,  policy  or  activity  may  not  be 
carried  out  unless  a  substantial  need  for 
the  program,  poUcy  or  activity,  based  on 
the  overall  public  interest,  can  be 
demonstrated,  and 

(1)  An  agreement  is  reached  with  the 
potentially  affected  protected 
populations  to  proceed  with  the 
program,  policy  or  activity,  or 

(2)  Alternatives  that  will  have  less 
adverse  effects  on  protected  populations 
(and  still  satisfy  the  need  identified  in 
subparagraph  (b)  above)  either 

(A)  Would  have  other  high  adverse 
social,  economic,  environmental,  or 
human  health  impacts  that  are  more 
severe,  or 

(B)  Would  involve  increased  costs  of 
extraordinary  magnitude. 

(c)  Under  Title  VI  of  the  Civil  Rights 
Act  of  1964,  each  federal  agency  is 
required  to  ensure  that  no  person,  on 
the  ground  of  race,  color,  or  national 
origin,  is  excluded  from  participation 
in,  denied  the  benefits  of,  or  subjected 
to  discrimination  under  any  program  or 
activity  receiving  Federal  financial  . 
assistance.  DOT's  responsibihties  under 
Title  VI  and  related  statutes  and 
regulations  are  not  limited  by  this 
paragraph,  nor  does  this  paragraph  limit 
or  preclude  claims  by  individuals  or 
groups  of  people  with  respect  to  any 
DOT  program,  policy,  or  activity  under 
these  authorities. 

Option  C 

6.  Actions  to  Address 
Disproportionately  High  and  Adverse 
Effects 

(a)  If  it  is  determined  pursuant  to 
paragraph  5.b  above  that  the  program, 
pohcy,  or  activity  (including  all 
offsetting  mitigation  and  enhancement 
measures  that  will  be  taken)  will  have 
a  disproportionately  high  and  adverse 
effect  on  minority  or  low-income 
populations,  then  the  program,  policy  or 
activity  may  not  be  carried  out  unless 
consideration  has  been  given  to  the 
following  factors: 

(1)  Whether  a  substantial  need  for  the 
program,  policy  or  activity,  based  on  the 


overall  pubhc  interest,  can  be 
demonstrated,  and 

(2)  Whether  alternatives  that  will  have 
less  adverse  effects  on  minority  or  low- 
income  populations  (and  still  satisfy  the 
need  identified  in  subparagraph  (1) 
above)  either 

(A)  Would  have  other  high  adverse 
social,  economic,  environmental,  or 
human  health  impacts  that  are  more 
severe,  or 

(B)  Would  involve  increased  costs  of 
extraordinary  magnitude. 

(b)  Under  Title  VI  of  the  Civil  Rights 
Act  of  1964,  each  federal  agency  is 
required  to  ensure  that  no  person,  on 
the  ground  of  race,  color,  or  national 
origin,  is  excluded  from  (>articipation 
in,  denied  the  benefits  of,  or  subjected 
to  discrimination  under  any  program  or 
activity  receiving  Federal  financial 
assistance.  DOT's  responsibihties  imder 
Title  VI  and  related  statutes  and 
regulations  are  not  limited  by  this 
paragraph,  nor  does  this  paragraph  limit 
or  preclude  claims  by  individuals  or 
groups  of  people  with  respect  to  any 
DOT  program,  pohcy,  or  activity  under 
these  authorities. 

7.  Integration  With  Existing  Operations 

a.  The  Office  of  the  Secretary  and 
each  operating  administration  shall 
determine  the  most  effective  and 
efficient  way  of  integrating  the  process 
and  objectives  of  this  Order  with  their 
existing  regulations  and  guidance,  and 
utilize  existing  authority  in  NEPA,  Title 
VI,  the  URA  and  other  statutes, 
regulations,  and  guidance  that  concern 
planning;  social,  economic,  or 
environmental  matters;  pubhc  health  or 
welfare;  public  involvement;  or  related 
matters.  Within  6  months  of  the  date  of 
this  Order  each  operating 
administration  wall  provide  a  report  to 
the  Assistant  Secretary  for 
Transportation  Pohcy  and  the  Director 
of  the  Departmental  Office  of  Civil 
Rights  describing  the  procedures  it  has 
developed  to  integrate,  or  how  it  is 
integrating,  the  processes  and  objectives 
set  forth  in  this  Order  into  its 
operations.  Public  input  on  any 
procedures  developed  to  comply  with 
this  Order  should  be  sohcited. 

b.  In  undertaking  the  integration  with 
existing  operations  described  in 
paragraph  7. a.,  DOT  shall  observe  the 
following  principles: 

(1)  Planning  and  programming 
activities,  that  affect  human  health  or 
the  environment,  shall  include 
consideration  of  such  effects  on 
minority  populations  and  low-income 
populations.  Procedures  shall  be 
established  or  expanded,  as  necessary, 
to  provide  meaningful  opportunities  for 
pubhc  involvement  by  minority 
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populations  and  low-income 
populations  during  the  planning  and 
development  of  programs,  policies,  and 
activities  (including  the  identification  of 
potential  impacts,  alternatives,  and 
mitigation  measures). 

(2)  Affirmative  steps  shall  be  taken  to 
provide  the  public,  including  minority 
populations  and  low-income 
populations,  access  to  public 
information  concerning  the  human 
health  or  environmental  impacts  of 
prooams.  policies,  and  activities. 

(3)  The  assessment  of  the  effects  of 
actions  on  minority  populations  or  low- 
income  populations,  that  is  required  by 
this  Order,  shall  be  included  as  part  of 
any  environmental  document  prepared 
in  accordance  with  NEPA.  If  a  program, 
policy,  or  activity  that  EXDT  determines 
is  subject  to  the  assessment  prescribed 
by  this  Order  is  not  subject  to  NEPA.  or 
for  any  reason  such  impacts  are  not 
addressed  in  the  NEPA  document,  a 
separate  written  analysis  of  such 
impacts  shall  be  prepared  and  made 
available  to  the  public.  EXDT  may 
develop  simplifled  assessments  to  the 
extent  appropriate.  Consideration  of 
alternatives  in  these  documents  shall 
include  comparisons  of  the  impacts  of 
each  alternative  on  minority  and  low- 
income  populations. 

(4)  DOT  shall  consider  mitigation  and 
enhancement  measures  to  avoid  or 
minimize  environmental  or  human 
health  impacts  to  minority  populations 
and  low-income  populations  in 
accordance  with  paragraph  3.b.  of  the 
Appendix. 

c.  All  future  rulemaking  activities 
undertaken  pursuant  to  DOT  Order 
2100.5  (which  governs  all  DOT 
rulemaking),  and  the  development  of 
any  future  guidance  or  procedures  for 
DOT  programs,  policies,  or  activities, 
that  affect  human  health  or  the 
environment,  shall  address  compliance 
with  Executive  Order  12898  and  this 
Order,  as  appropriate. 

d.  The  formulation  of  all  future  DOT 
policy  statements  and  proposals  for 
legislation  will  include  consideration  of 
the  provisions  of  Executive  Order  12898 
and  this  Order. 

8.  Ongoing  DOT  Responsibility 

Compliance  with  the  Executive  Order 
is  an  ongoing  DOT  responsibility.  DOT 
wrill  continuously  monitor  its  programs, 
pohcies,  and  activities  to  ensure  that 
potential  disproportionately  high  and 
adverse  effects  on  minority  or  low- 
income  populations  are  avoided, 
minimized  or  mitigated  in  a  manner 
consistent  with  this  Order.  The 
Department's  Director  of  Civil  Rights 
and  the  Assistant  Secretary  for 
Transportation  Policy  will  have  joint 


authority  and  responsibility  for 
monitoring  and  enforcing  the 
implementation  of  this  Order.  Nothing 
in  this  Order  creates  any  right  to  judicial 
review  of  the  compliance  or 
noncompliance  of  DOT.  its  officers, 
employees,  or  any  other  persons,  with 
this  Order. 

For  the  Secretary  of  Transportation. 

Appendix — Guidance  for  Implementing 
Provisions  of  DOT 

1.  Definitions.  The  following  terms  where 
used  in  this  Order  shall  have  the  following 
meanings: ' 

a.  EHDT  means  the  Office  of  the  Secretary, 
DOT  0(>erating  administrations,  and  all  other 
DOT  comfwnenfs. 

b.  Low-Income  means  a  person  whose 
median  household  income  is  t>elow  the 
Department  of  Health  and  Human  Services 
p>overty  guidelines. 

c.  Minority  means  a  person  who  is  a  citizen 
or  lawful  permanent  resident  of  the  United 
States  and  who  is: 

(1)  Black  (a  person  having  origins  in  any 
of  the  black  racial  groups  of  Africa); 

(2)  Hispanic  (a  person  of  Mexican,  Puerto 
Rican,  Cuban,  Central  or  South  American,  or 
other  Spanish  culture  or  origin,  regardless  of 
race): 

(3)  Asian  American  (a  jierson  having 
origins  in  any  of  the  original  peoples  of  the 
Far  East.  Southeast  Asia,  the  Indian 
subcontinent,  or  the  Pacific  Islands):  or 

(4)  American  Indian  and  Alaskan  Native  (a 
person  having  origins  in  any  of  the  original 
peoples  of  North  America,  and  who 
maintains  cultural  identification  through 
tribal  affiliation  or  community  recognition). 

d.  Programs,  policies,  and/or  activities 
means  all  projects,  programs,  policies,  and 
activities  that  affect  human  health  and  the 
environment,  and  which  are  undertaken  or 
approved  by  IX3T.  These  include  (but  are  not 
limited  to)  permits,  licenses,  or  financial 
assistance  provided  by  DOT. 

e.  Regulations  and  guidance  means 
regulations,  programs,  policies,  guidance, 
and  procedures  promulgated,  issued,  or 
approved  by  DOT. 

2.  References 

a.  Executive  Order  12898.  Federal  Actions 
to  Address  Environmental  Justice  in  Minority 
Populations  and  Low-Income  Populations 
February  11. 1994.  59  Federal  Register  7629. 

b.  National  Environmental  Policy  Act.  42 
use  4371. 

c.  Title  VI  of  the  Civil  Rights  Act.  42  USC 
2000(d). 

3.  Identifying  Adverse  Impacts,  Mitigation 
and  Disproportionate  Impacts  on  Minority  or 
Low-Income  Populations 

a.  Identifying  Adverse  Impacts. 

(1)  As  part  of  infrastructure  planning  and 
other  developmental  processes,  DOT  shall 
identify  social,  economic  and  environmental 
effects  and  determine  whether  such  effects 
are  likely  to  have  adverse  impacts  on  the 


'  In  the  event  goverrunentwide  definitions  are 
issued  under  the  Executive  Order,  these  definitions 
will  be  modified  as  necessary  to  conform  to  them. 


total  population  and  on  minority  or  low- 
income  populations.  In  making  a 
determination  regarding  adverse  impacts, 
DOT  shall  consider  both  the  impacts  of 
individual  projects  and  the  cumulative 
impacts  of  its  programs  and  projects  on  all 
affected  populations  and  shall  provide 
opportunities  for  the  public,  including 
members  of  minority  populations  and  low- 
income  populations  that  could  be  affected,  to 
provide  their  input  on  the  potential  impact 
of  such  DOT  programs,  f>olicies,  and  projects. 

(2)  In  the  case  of  DOT  programs,  policies, 
or  activities  that  do  not  involve  infrastructure 
planning  or  developmental  processes,  the 
responsible  DOT  agency  will  develop  a 
process  for  identifying  adverse  impacts  and 
obtaining  public  input  as  appropriate. 

(3)  In  determining  whether  or  not  an  action 
will  have  an  adverse  impact,  consideration 
shall  be  given  to  individual  or  cumulative 
effects,  as  appropriate.  Adverse  impacts  may 
include,  but  are  not  limited  to:  air,  noise,  and 
water  pollution  and  soil  contamination: 
destruction  or  disruption  of  man-made  or 
natural  resources;  destruction  or  diminution 
of  aesthetic  values:  destruction  or  disruption 
of  community  cohesion  or  a  community's 
economic  vitality;  destruction  or  disruption 
of  the  availability  of  public  and  private 
facilities  and  service;  vibration:  adverse 
employment  effects;  displacement  of  persons, 
businesses,  farms,  or  nonprofit  organizations; 
increased  traffic  congestion:  isolation, 
exclusion  or  separation  of  minority  or  low- 
income  individuals  from  the  broader 
community:  and  the  denial  of,  reduction  in. 
or  significant  delay  in  the  receipt  of.  benefits 
of  DOT  programs,  policies,  or  activities. 

b.  Identifying  Mitigation  and  Enhancement 
Measures. 

(1)  DOT  will  use  its  existing  statutory 
authorities,  including  NEPA,  Title  VI.  the 
URA,  other  crosscutting  Federal 
requirements,  and  statutes  that  apply  only  to 
one  or  more  DOT  of>erating  administration 
(for  example  23  U.S.C.  109(h)).  as  well  as 
related  regulations  and  guidance,  to  develop 
effective  mitigation  and  enhancement 
strategies  and  specific  mitigation  and 
enhancement  measures  that  DOT  will 
employ. 

(2)  DOT  will  examine  existing  programs 
that  have  been  developed  to  ensure 
opportimities  for  minority  populations  and 
low-income  populations  to  develop  specific 
mitigation  and  enhancement  measures  that 
address  social,  economic,  and  environmental 
issues,  and  will  offset  disproportionately 
high  and  adverse  effects. 

(3)  In  determining  whether  or  not  there  is 
an  adverse  impact,  EXDT  shall  take  into 
account  any  offsetting  mitigation  and 
enhancement  measures  that  will  be  taken 
(including  those  developed  through  the 
public  involvement  and  conmiunity 
participation  process),  and  any  other 
offsetting  benefits  that  will  accrue  to  the 
affected  minority  populations  or  low-income 
populations  as  a  result  of  the  program, 
policy,  or  activity. 

(4)  The  following  are  general  approaches  to 
mitigation  and  enhancement  measures  that 
will  be  utilized  as  reasonable  and  necessary, 
consistent  with  existing  law: 


(a)  Avoiding  or  minimizing  adverse 
impacts  by  reducing  the  degree  or  magnitude 
of  the  action  or  its  implementation. 

(b)  Mitigating  or  eliminating  adverse 
impacts  by  repairing,  rehabilitating,  or 
restoring  the  affected  environment  and/or 
community  resource. 

(c)  Reducing  or  eliminating  adverse 
impacts  over  time  by  long-term  preservation 
and  maintenance  operations. 

(d)  Compensating  for  adverse  impacts  by 
replacing  adversely  impacted  resources  or 
providing  substitute  resources  or 
environments  that  enhance  the  affected  area. 

c.  Determining  Whether  an  Action  Has  a 
Disproportionately  High  and  Adverse  Effect 
on  Minority  Populations  or  Low-Income 
Populations.  An  adverse  impact  shall  be 
found  to  have  a  disproportionately  high  and 
adverse  effect  on  low-income  or  minority 
populations  when: 

(a)  The  adverse  impact  is  predominantly 
borne  by  a  minority  population  and/or  a  low- 
income  population,  or 

(b)  The  adverse  impact  that  will  be  suffered 
by  the  minority  population  and/or  low- 
income  population  is  more  severe  or  greater 
in  magnitude  than  the  adverse  impact  that 
will  be  suffered  by  the  non-minority 
population  and/or  non-low-income 
(Kspulation. 

(FR  Doc.  95-15666  Filed  6-28-95;  8:45  am) 
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Federal  Aviation  Administration 

Civil  Tiltrotor  Development  Advisory 
Committee 

Pursuant  to  Section  10(A)(2)  of  the 
Federal  Advisory  Committee  Act  Public 
Uw  (72-362);  5  U.S.C.  (App.  I),  notice 
is  hereby  given  of  a  meeting  of  the 
Federal  Aviation  Administration  (FAA) 
sponsored  Civil  Tiltrotor  Development 
Advisory  Committee  (CTRDAC)  to  be 
held  July  25  at  10:00  a.m.  The  meeting 
will  take  place  at  the  U.S.  Department 
of  Transportation.  400  7th  Street,  SW., 
Washington,  D.C.  in  rooms  10234- 
10236. 

The  agenda  for  the  third  meeting  of 
the  CTRDAC  will  include: 

(1)  A  review  of  the  October  6  meeting 
minutes: 

(2)  Discussion  of  subcommittee  executive 
summaries; 

(3)  Discussion  of  subcommittee  reports; 

(4)  Identification  of  policy  issues: 

(5)  Review  of  work  plans/schedule; 

(6)  Other  business. 

Since  access  to  the  DOT  building  is 
controlled,  all  persons  who  plan  to 
attend  the  meeting  must  notify  Ms. 
Lenora  Harris,  Staff  Assistant  to  the 
Designated  Federal  Official  on  (202) 
267-8787  prior  to  July  20.  Attendance  is 
open  to  the  interested  public  but  limited 
to  space  available.  With  the  approval  of 
the  Chairman,  members  of  the  public 
may  present  oral  statements  at  the 


meeting.  Noncommittee  members 
wishing  to  present  oral  statements, 
obtain  information,  or  who  plan  to 
access  the  building  to  attend  the 
meeting  should  also  contact  Ms.  Harris. 

Members  of  the  public  may  present  a 
written  statement  to  the  Committee  at 
any  time. 

Persons  with  a  disabihty  requiring 
special  services,  such  as  an  interpreter 
for  the  hearing  impaired,  should  contact 
Ms.  Lenora  Harris  (202)  267-8787  at 
least  seven  days  prior  to  the  meeting. 

Issued  in  Washington.  D.C.  on  June  23, 
1995. 

Dean  M.  Resch, 

Acting  Designated  Federal  Official,  Civil 
Tiltrotor  Development,  Advisory  Committee. 
[FR  Doc.  95-15991  Filed  6-28-95;  8:45  am) 
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Research,  Engineering  and 
Development  Advisory  Committee; 
Aviation  Weather  Subcommittee 

Piu^uant  to  section  10  (A)  (2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463;  5  U.S.C.  App.  2).  notice  is 
hereby  given  of  a  meeting  of  the 
Aviation  Weather  Subcommittee  of  the 
Federal  Aviation  Administration 
Research  Engineering  and  Development 
Advisory  Committee  to  be  held 
Thursday.  July  13, 1995.  10  a.m.  to  5 
p.m.  and  continuing  on  Friday.  July  14, 
1995.  8:30  a.m.  to  4  p.m.  The  meeting 
will  take  place  in  Boston,  Massachusetts 
at  MIT/LL. 

The  agenda  for  this  meeting  will 
include  Weather  Program  overview  at 
WSI,  Inc.  and  a  tour  of  Philhps  Lab  on 
Thursday  and  a  tour,  demo,  discussion, 
and  breakout  sessions  at  MIT/LL  on 
Friday. 

Attendance  is  open  to  the  interested 
public  but  hmited  to  the  space 
available.  With  the  approval  of  the 
subcommittee  chairman,  members  of  the 
public  may  present  oral  statements  at 
the  meeting.  Persons  wishing  to  present 
oral  statements,  obtain  information,  or 
attend  the  meeting  should  contact  Mr. 
Carl  McCullough,  ASD-110.  800 
Independence  Avenue,  SW, 
Washington,  DC  at  (202)  358-5291,  who 
vkdll  serve  as  the  FAA  Designated 
Federal  Official  to  the  Subcommittee. 

Members  of  the  public  may  present  a 
written  statement  to  the  subcommittee 
at  any  time. 

Issued  in  Washington.  DC.  on  June  23, 
1995. 

Clyde  A.  Miller, 

Coordinator  for  the  R,  E&D  Advisory 
Committee. 

(FR  Doc.  95-15990  Filed  6-28-95;  8:45  am) 
BILUNG  COOE  4910-13-M 


RTCA,  Inc.,  Free  Flight  Implementation 
Task  Force 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (P.L. 
92-463.  5  U.S.C.  Appendix  2),  notice  is 
hereby  given  for  Free  Flight 
Implementation  Task  Force  meeting  to 
be  held  July  19  and  20,  1995.  The 
meeting  will  be  held  at  ARINC.  2551 
Riva  Road,  Annapolis.  Maryland. 

The  meeting  on  Wednesday.  July  19, 
will  begin  at  9:00.  when  the  "Task  Force 
Chairman  and  Working  Group  Co-Chairs 
will  review  Task  Force  objectives  and 
status. 

The  agenda  for  the  remainder  of  July 
19  and  all  of  July  20  will  be  separate 
and  concurrent  Working  Group 
deliberations. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat.  1140  Connecticut  Avenue, 
NW.,  Suite  1020,  Washington,  EX: 
20036;  (202)  833-9339  (phone)  or  (202) 
833-9434  (fax).  Members  of  the  public 
may  present  a  written  statement  to  the 
committee  at  any  time. 

Issued  in  Washington,  D.C,  on  June  23, 
1995. 

Janice  L.  Peters, 

Designated  Official. 

|FR  Doc,  95-15993  Filed  6-28-95;  8:45  am) 

BILUNG  COOE  4810-13-M 


RTCA,  Inc.;  Joint  Special  Committee 
181/Eurocae  WG-13  Standards  of 
Navigation  Performance 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (P.L. 
92-463,  5  U.S.C,  Appendix  2),  notice  is 
hereby  given  for  Joint  Special 
Committee  181/EUROCAE  WG-13 
meeting  to  be  held  July  17-20,  1995. 
starting  at  9:00  a.m.  The  meeting  will  be 
held  at  the  Experimental  Aircraft 
Association  (EAA)  Aviation  Center. 
Oshkosh,  Wisconsin. 

The  agenda  for  Monday,  July  17,  will 
include  the  following:  (1)  Introductions; 
(2)  Chairman's  Remarks  and  Review  of 
Agenda:  (3)  Review  and  Approval  of 
Minutes  of  Previous  Meeting  (RTCA 
Paper  No.  348-95/SC181-049);  (4) 
Briefing:  Role  of  the  Editorial  Group;  (5) 
Review  of  Amendments  of  European 
Basic  RNAV  Advisory  Material  AMJ 
20x2;  (6)  Working  Group  Sessions. 

The  agenda  for  Tuesday  and 
Wednesday,  July  18  and  19,  will  be  a 
continuation  of  the  working  group 
sessions. 
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On  Thursday,  July  20.  the  agenda  will 
include:  (1)  Working  Group  Status 
Reports;  (2)  Old  Business  (RNP  Less 
than  1;  RNP  Types  12.6  and  20;  Ground 
Data  Bases);  (3)  New  Business  (MASPS 
&  MOPS  Schedule;  Revised  Meeting 
Locations);  (4)  Future  Meeting 
Schedule:  (5)  Adjourn. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  chairman, 
members  of  the  pubhc  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  1140  Connecticut  Avenue, 
N.W..  Suite  1020.  Washington.  DC 
20036;  (202)  833-9339  (phone)  or  (202) 
833-9434  (fax);  or  Ms.  Bonnie 
Poberezny  at  the  EAA  Aviation  Center, 
Oshkosh,  Wisconsin;  (414)  426-4847 
(phone)  or  (414)  426-6504  (fax). 
Members  of  the  public  may  present  a 
written  statement  to  the  committee  at 
any  time. 

Issued  in  Washington,  DC,  on  June  23, 
1995. 

Janice  L.  Peters, 
Designated  Official. 
IFR  [)oc.  95-15992  Filed  6-28-95;  8:45  am] 

BILLMQ  CODE  4S10-13-M 


Federal  Highway  Administration 

Environmental  Impact  Statement: 
Saline  County,  IL 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Notice  of  intent. 

SUMMARY:  The  FHWA  is  issuing  this 
notice  of  intent  to  advise  the  public  that 
an  environmental  impact  statement 
(EIS)  will  be  prepared  for  a  proposed 
action  in  Saline  County,  Illinois.  The 
proposed  action  considers  the 
replacement  or  reconstruction  of  U.S. 
Route  45  between  Harrisburg  and 
Eldorado  and  the  possible  construction 
of  a  bypass  of  the  City  of  Harrisburg. 
The  potential  bypass  would  connect 
Illinois  Route  13  to  U.S.  Route  45  east 
of  the  city.  The  study  area  for  the  project 
begins  at  a  point  on  new  Illinois  Route 
1 3  west  of  Harrisburg  and  extends 
northeasterly  to  the  intersection  of  U.S. 
Route  45  with  Illinois  Route  142  in 
Eldorado.  The  estimated  length  of  the 
proposed  project  is  13.8  kilometers  (8.6 
miles). 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Waher  C.  Waidelich,  Jr.,  Design 
Operations  Engineer,  Federal  Highway 
Administration,  3250  Executive  Park 
Drive,  Springfield.  lUinois  62703. 
Telephone;  (217)  492-1622;  Mr.  Karl 
Bartelsmeyer.  District  Engineer,  Illinois 


Department  of  Transportation.  District 
9.  Old  Route  13  West.  P.O.  Box  100, 
Carbondale.  Illinois  62903-0100, 
Telephone:  (618)  549-2171. 
SUPPLEMENTARY  INFORMATION:  Existing 
U.S.  Route  45  is  a  north/south  route  that 
nms  along  the  eastern  edge  of 
Harrisburg.  Existing  Illinois  Route  13 
runs  through  the  center  of  Harrisburg, 
intersecting  with  U.S.  Route  45  on  the 
east  edge  of  the  city.  The  proposed 
action  would  replace  or  reconstruct  U.S. 
Route  45  between  Harrisburg  and 
Eldorado  and  possibly  construct  a  four 
lane  bypass  of  the  City  of  Harrisburg. 
The  potential  bypass  would  begin  at  a 
point  on  new  Illinois  Route  13  west  of 
Harrisburg  and  intersect  with  U.S.  Route 
45  east  of  the  city.  The  estimated  length 
of  the  proposed  project  is  13.8 
kilometers  (8.6  miles),  and  would  be 
designed  as  a  rural,  four-lane 
expressway  with  two  7.6  meter  (24  feet) 
wide  pavement  separated  by  a  15  meter 
(50  feet)  wide  median.  The  proposed 
roadway  would  be  partially  access 
controlled.  No  direct  commercial  access 
would  be  allowed. 

From  Harrisburg  to  Eldorado,  existing 
U.S.  Route  45  experiences  congestion, 
with  the  amount  of  traffic  meeting  the 
warrants  for  consideration  of  a  four-land 
highway.  Within  Harrisburg,  Illinois 
Route  13  also  experiences  congestion, 
especially  at  the  existing  intersection 
with  U.S.  Route  45  in  town.  Upgrading 
U.S.  Route  45  from  Harrisburg  to 
Eldorado  and  upgrading  Illinois  Route 
13  from  west  of  Harrisburg  to  U.S.  Route 
45  or  constructing  a  bypass  of 
Harrisburg  would  provide  continuity  of 
the  regional  highway  system;  relieve 
congestion  between  the  two  cities  and  at 
critical  locations  within  Harrisburg; 
improve  safety;  and  provide  increased 
opportunities  for  development  through 
better  access  to  this  economically 
depressed  area  of  southeastern  Illinois. 
Alternatives  to  be  considered  include  a 
no  action  alternative,  reconstruction  of 
the  existing  facility,  construction  of  a 
new  facility  on  new  alignment,  and 
construction  of  a  bypass  of  Harrisburg. 

The  scoping  process  undertaken  as 
part  of  this  project  will  include 
distribution  of  a  scoping  information 
packet;  coordination  with  federal,  state 
and  local  agencies;  and  review  sessions 
as  appropriate.  A  formal  scoping 
meeting  will  not  be  held.  Further  details 
and  a  scoping  information  packet  may 
be  obtained  from  one  of  the  contact 
persons  listed  above. 

To  ensure  that  the  full  range  of  issues 
related  to  the  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 


Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  FHWA  or  IDOT  at  the 
addresses  provided  above. 

(Catalog  of  Federal  Domestic  Assistance 

Program  Numt)er  20.205,  Highway  Research, 

Planning  and  Construction.  The  regulations 

implementing  Executive  Order  12372 

regarding  intergovernmental  consultation  on 

Federal  programs  and  activities  apply  to  this 

program.) 

Walter  C.  WaideUch,  Jr.. 

Design  Operations  Engineer,  Federal  Midway 

Administration,  Illinois  Division,  Springfield. 

Illinois. 

[FR  Doc.  95-15920  Filed  6-28-95;  8:45  ami 

ULLMO  code  4910-22-M 


National  Highway  Traffic  Safety 
Administration 

[Docket  No.  95-20;  Notice  2] 

Child  Safety  Seats;  Agreement 
Between  General  Motors  and  U.S. 
Department  of  Transportation 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Notice;  request  for  certifications. 

SUMMARY:  This  notice  describes  an 
agreement  between  General  Motors 
(GM)  and  the  U.S.  Department  of 
Transportation  (DOT),  under  which  GM 
has  agreed  to  donate  funds  to  one  or 
more  qualified  national  organizations 
for  the  purchase  and  distribution  of 
child  safety  seats.  Organizations  that 
wish  to  receive  such  funds  are  required 
to  certify  in  writing  that  they  are 
qualified,  in  accordance  with  criteria 
established  in  the  agreement.  To  qualify, 
organizations  must  demonstrate  that 
they  are  national  in  scope,  and  they 
must  submit  a  plan  showing  they  are 
prepared  to  purchase  and  distribute 
child  safety  seats  within  120  days  of 
their  receipt  of  the  funds.  They  must 
also  meet  other  requirements. 
Organizations  are  strongly  encouraged 
to  form  partnerships  and  work 
collaboratively  for  the  purpose  of 
applying  for  funds.  If  organizations  plan 
to  work  collaboratively,  they  should 
submit  a  single  combined  certification. 

This  notice  requests  that 
organizations  submit  certifications  and 
it  describes  the  criteria  they  must  meet 
and  the  information  they  must  submit 
with  their  certifications  to  be  eligible  to 
receive  these  funds.  A  similar  notice 
was  published  in  the  Federal  Register 
on  March  31.  1995.  As  a  result  of  that 
notice,  six  organizations  were 
determined  by  NHTSA  to  be  qualified 
and  were  selected  by  GM  to  receive  a 
total  of  $2  million  for  the  purchase  and 
distribution  of  child  safety  seats.  As  a 


result  of  today's  notice^  organizations 
will  be  determined  by  NHTSA  to  be 
qualified  and  selected  by  GM  to  receive 
additional  donations  for  the  purchase 
and  distribution  of  child  safety  seats 
under  the  settlement  agreement. 

DATES:  Certifications  must  be  received 
no  later  than  September  27. 1995. 

ADDRESSES:  Certifications  should  be 
submitted  to:  Office  of  Occupant 
Protection.  NTS-11.  Room  5118,  400 
Seventh  Street,  S.W..  Washington.  D.C. 
20590. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Susan  Gorcowski,  National 
Organizations  Division.  NTS-11, 
National  Highway  Traffic  Safety 
Administration,  400  Seventh  Street, 
S.W.,  Washington.  D.C.  20590. 
Telephone  (202)  366-2683. 

SUPPLEMENTARY  INFORMATION: 

DOT/GM  Settlement  Agreement 

On  December  2. 1994,  Secretary  of 
Transportation  Federico  Peha 
announced  that  DOT  and  GM  had 
agreed  in  principle  to  a  resolution  of  the 
investigation  by  the  National  Highway 
Traffic  Safety  Administration  (NHTSA) 
into  an  alleged  defect  related  to  motor 
vehicle  safety  in  certain  1970-1991  GM 
C/K  pickup  trucks.  The  terms  of  the 
resolution  were  finalized  in  a  separate 
agreement  that  was  executed  between 
GM  and  DOT  on  March  7. 1995. 

Under  the  terms  of  the  agreement.  GM 
agreed  to  provide  funds  over  a  period  of 
five  years  to  support  highway  safety 
research  and  programs  that  will  prevent 
motor  vehicle  deaths  and  injuries. 

In  the  area  of  child  safety,  GM  agreed 
to  donate  $8,000,000  to  qualified 
organizations  for  the  purchase  and 
distribution  of  child  safety  seats.  The 
agreement  provided  that,  of  this 
amount,  $4,000,000  v^U  be  donated 
during  the  first  year  after  the  date  of  the 
agreement  (approximately  $1,000,000 
each  quarter)  and  $4,000,000  will  be 
donated  over  the  next  four  years 
(approximately  $1,000,000  in  each 
year).  The  seats  will  be  directed  to 
underserved  low  income  and  special 
needs  populations. 

The  agreement  between  GM  and  DOT 
provides: 

DOT  shall  identify,  on  an  ongoing  basis  so 
as  to  facilitate  timely  GM  donations, 
qualified  organizations  which  DOT  in  its  sole 
discretion  deems  appropriate  to  receive 
donations  from  GM  for  the  purchase  and 
distribution  of  child  safety  seats.  GM,  in  its 
sole  discretion,  shall  select  from  the  list  of 
qualified  organizations  provided  by  DOT,  the 
organization(s)  to  which  it  will  donate  funds, 
and  shall  decide  the  exact  amount  of  funds 
that  each  such  organization  will  receive. 


The  agreement  provides  further  that 
any  organization  diat  is  interested  in 
being  identified  as  a  "qualified 
organization"  must  certify  to  DOT  in 
writing  that  it  will  meet  a  number  of 
criteria  set  forth  in  the  agreement. 

NHTSA  estimates  that  these  funds 
will  allow  for  the  purchase  and 
distribution  of  between  125,000  and 
200.000  child  safety  seats  for  needy 
families  which,  in  turn,  will  save  at 
least  50  fives  and  prevent  approximately 
6.000  injuries. 

Child  Safiety 

There  are  approximately  25  million 
young  children  under  the  age  of  eight 
years  old  who  need  the  protection  of 
child  safety  seats.  One  fourth  of  these 
children  come  from  families  that  are 
below  the  poverty  level. 

As  many  as  3  million  children  in  low- 
income  families  do  not  have  access  to 
adequate  child  safety  seats.  An 
additional  3  million  children  or  more 
have  access  to  child  safety  seats  but,  for 
a  variety  of  reasons,  are  not  being 
secured  in  these  seats  properly. 
Additionally,  children  with  special 
transportation  needs,  such  as  children 
with  disabilities,  often  require  uniquely 
designed  child  safety  seats  that  are  too 
expensive  for  most  families  of  low  or 
average  income  to  afford. 

For  these  and  other  reasons,  millions 
of  children  ride  each  day  either 
unprotected  or  inadequately  protected 
by  child  safety  seats.  A  disproportionate 
number  of  these  children  are  from  low 
income  or  rural  families  or  from 
culturally  diverse  populations. 

To  increase  child  safety  seat  usage, 
child  safety  seats  must  be  made  more 
readily  available,  particularly  to 
underserved  low  income  and  special 
needs  famiUes.  These  famiUes  must  also 
be  motivated  to  use  child  safety  seats 
and  educated  about  their  proper  usage. 

An  effective  child  safety  seat  program 
can  reach,  and  have  a  major  positive 
impact  on,  large  numbers  of  children  as 
well  as  their  famiUes.  To  be  most 
effective,  however,  the  program  must 
ensure  that  seats  are  distributed 
primarily  to  the  populations  most  at 
risk,  including  imderserved  low  income 
and  si}ecial  needs  families.  If  programs 
do  not  target  these  populations,  the 
seats  could  be  provided  instead  to 
families  that  could  otherwise  a^ord  to 
purchase  them,  with  Uttle  net  benefit. 

First  Notice 

On  March  31,  1995.  NHTSA 
published  a  notice  in  the  Federal 
Register  describing  the  agreement 
between  GM  and  DOT  and  requesting 
that  organizations  interested  in 
receiving  funds  certify  in  writing  that 


they  are  qualified.  NHTSA  received  over 
20  certifications  in  response  to  the 
notice. 

Copies  of  the  March  31  notice  and  the 
certifications  received  in  response  have 
been  placed  in  NHTSA's  Technical 
Reference  Library  (TRL),  Docket 
Section,  imder  Docket  Number  95-20; 
Notice  1.  Individuals  that  wish  to  order 
a  copy  of  these  materials  may  do  so  by 
calling  or  writing  to  the  TRL  at  Room 
5108.  400  Seventh  St..  SW.  Washington. 
D.C.  20590  (telephone  number  202- 
366-2768)  and  referencing  this  docket 
nimiber.  A  fee  may  be  charged,  based  on 
the  volume  of  material  that  is  requested. 

The  certifications  that  NHTSA 
received  in  response  to  the  notice  were 
reviewed  by  an  evaluation  panel  of 
experienced  NHTSA  personnel,  who 
determined  whether  the  certifications 
met  each  of  the  required  criteria  and 
evaluated  the  certifications  based  on  the 
evaluation  factors  specified  in  the 
notice. 

The  panel  determined  that  six 
organizations  were  qualified  to  receive 
donations  from  GM:  National  SAFE 
KIDS  Campaign,  National  Safety 
Coimcil  (NSC),  International 
Association  of  Chiefs  of  Pohce  (lACP), 
National  Easter  Seal  Society.  Safe 
America  Foundation/Operation  Baby 
Buckle  and  the  State  and  Territorial 
Injury  Prevention  Directors  Association 
(STIPDA). 

GM  decided  that  each  of  these 
orgemizations  would  receive  donations 
for  the  purchase  and  distribution  of 
child  safety  seats  imder  the  settlement 
agreement.  GM  donated  $1.5  milUon  to 
SAFE  KIDS  to  coordinate  a  major  child 
safety  seat  program  with  three  other 
qualified  organizations  (NSC.  lACP  and 
STIPDA),  and  specified  that  half  of  the 
child  safety  seats  purchased  by  SAFE 
KIDS  will  be  divided  equally  among 
NSC,  lACP  and  STIPDA.  to  be 
distributed  through  their  channels.  GM  ' 
also  donated  $400,000  to  the  National 
Easter  Seal  Society  for  its  unique 
program  that  reaches  "special  needs" 
infants  and  children  and  $100,000  to 
Operation  Baby  Buckle  for  the 
distribution  of  seats  and  its  active 
public  education  and  car  safety  seat 
awareness  programs. 

Today's  Notice 

Today's  notice  describes  the  criteria 
that  an  organization  must  meet,  and  the 
information  it  must  submit  with  its 
certification,  to  be  identified  by  DOT  as 
a  "qualified  organization." 
Certifications  must  be  received  no  later 
than  90  days  after  the  date  of 
publication  of  today's  notice  in  the 
Federal  Register. 
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NHTSA  will  convene  a  panel  of 
experienced  agency  personnel  to 
evaluate  the  certifications  submitted. 
The  members  of  the  panel  will 
determine  whether  the  certifications 
meet  each  of  the  required  criteria  and 
will  evaluate  the  certifications  based  on 
the  evaluation  factors  specified  in  this 
notice.  When  the  panel  completes  its 
review  of  the  certifications,  it  will 
prepare  a  list  of  organizations  it  has 
determined  are  qualified  and 
appropriate  to  receive  donations  for  the 
purchase  and  distribution  of  child  safety 
seats.  NHTSA  will  provide  the  list  to 
GM  and  place  it  in  the  public  docket. 

This  list  of  organizations  will  be  used 
by  GM  during  the  third  and  fourth 
quarters  of  the  first  year  after  the  date 
of  the  agreement,  during  which  time  GM 
will  donate  approximately  $2  million 
for  the  purchase  and  distribution  of 
child  safety  seats. 

Within  approximately  six  months 
&x>m  the  date  of  publication  of  today's 
notice,  NHTSA  plans  to  publish  a  third 
notice  in  the  Federal  Register 
requesting  certifications  from 
organizations  that  wish  to  receive 
donations  after  the  first  year.  Any 
organization  that  wishes  to  be  included 
on  the  third  list,  whether  or  not  the 
organization  was  included  on  the  first 
and/or  the  second  list,  must  submit  a 
certification.  NHTSA  reserves  the  right 
to  request  at  that  time  the  submission  of 
additional  information,  not  identified  in 
today's  Federal  Register  notice,  from 
organizations  seeking  to  be  included  on 
the  third  fist. 

Based  on  its  review  of  the 
certifications  received  in  response  to  the 
third  Federal  Register  notice,  NHTSA 
will  prepare  a  revised  list  of 
organizations  that  have  been  determined 
to  be  quahfied  and  appropriate  to 
receive  future  donations  from  GM.  (As 
explained  earlier.  GM  will  donate  a  total 
of  approximately  $4  million  during  the 
following  four- year  period.  $1  milhon 
during  each  year.) 

NHTSA  may,  from  time  to  time, 
publish  additional  notices  requesting 
certifications  and  prepare  additional 
revised  lists  of  qualified  organizations, 
if  it  determines  it  is  appropriate  to  do 
so. 

Certification  Criteria 

In  order  to  be  identified  as  a 
"qualified  organization,"  an 
organization  must  certify  in  writing  that 
it  shall  meet  eleven  separate  criteria.  It 
must  also  provide  information 
demonstrating  that  it  meets  these 
criteria.  The  criteria,  and  the 
information  that  organizations  must 
submit  to  demonstrate  compliance,  are 
described  below: 


ID  Work  Through  Affiliates 

The  organization  must  certify  in 
writing  that  it  shall: 

Work,  through  its  state  or  local  affiliates, 
with  agencies  such  as  children's  hospitals 
and  health  agencies  to  identify  families  who 
could  not  otherwise  afford  seats  or  who  have 
sp>ecial  needs. 

Organizations  must  be  national  in 
scope  and  have  established  and  effective 
affiliate  relationships  at  the  state  or 
local  level  capable  of  carrying  out  the 
effort.  Organizations  can  satisfy  this 
criterion  by  showing  that  they  will  work 
through  their  own  state  or  local  afBliates 
(i.e..  units  or  chapters  specifically 
organized  to  carry  out  the  organization's 
mission)  or  with  other  affihates  (i.e.. 
state  or  locally-based  child  safety- 
related  agencies  or  organizations,  such 
as  children's  hospitals  or  fire  and  rescue 
agencies),  and  by  showing  that  they 
have  commitments  from  these  state  or 
local  affiliates. 

Organizations  that  wish  to  participate 
in  this  program,  and  are  state  or  locally- 
based  rather  than  national  in  scope,  are 
encouraged  to  affiliate  with  a  national 
organization  that  plans  to  submit  a 
certification  or  to  encourage  a  national 
organization  with  which  they  are 
already  affiliated  to  submit  a 
certification. 

Through  these  affihates.  organizations 
must  have  a  network  that  will  enable 
them  to  identify  families  of  target 
populations  who  have  not  been  reached 
through  traditional  channels,  including 
families  who  could  not  otherwise  afford 
seats  or  who  have  special  needs,  and  to 
distribute  seats  and  provide  education 
to  these  families. 

Organizations  must  submit 
information  regarding  their  structure 
and  a  designation  of  geographic 
locations  of  state  and  local  affiliates  that 
are  expected  to  be  involved  in  the  effort. 
Organizations  must  also  submit 
information  regarding  the  organizations 
and  agencies  with  which  they  will  be 
affiliated  for  purposes  of  this  program. 
In  addition,  organizations  must  describe 
their  relationships  with  affiliates, 
including  the  role  that  affiliates  will 
play,  and  they  must  demonstrate  that 
they  have  commitments  from  affiliates 
(such  as  by  submitting  letters  of 
commitment). 

[2]  Existing  Program  or  Trained  Staff 

The  organization  must  certify  in 
writing  that  it  shall: 

Have  an  existing  loaner  or  give-away  child 
safety  seat  program  or  have  staff  trained  in 
child  passenger  safety  issues. 

Organizations  must  have  experience, 
either  directly  or  through  their  affiliates, 
with  a  loaner  or  give-away  program  or 


stafl^  trained  in  child  passenger  safety 
issues.  Alternatively,  organizations  may 
collaborate  with  organizations  that  have 
such  experience  or  trained  staff,  either 
directly  or  through  their  affiliates. 
National  organizations  that  have  the 
ability  to  reach  underserved 
populations,  but  do  not  have  experience 
with  a  child  safety  seat  program  or 
trained  staff,  for  example,  are  strongly 
encouraged  to  collaborate  with  one  or 
more  national  organizations  that  do.  The 
experience  or  training  is  necessary  to 
ensure  that  organizations,  and  their 
affiliates,  are  able  to  operate  child  safety 
seat  programs,  and  to  meet  the 
deadlines  and  requirements  established 
in  the  agreement  for  distributing  seats 
and  providing  education  to  the 
recipients  of  the  seats. 

Organizations  must  describe  their 
existing  loaner  or  give-away  child  safety 
seat  programs  and  their  experience  in 
providing  education  on  the  use  of  child 
safety  seats.  They  must  also  describe 
existing  loaner  or  give-away  programs 
and  experience  in  providing  education 
of  agencies  or  organizations  that  are 
affiliated  with  them  or  with  which  they 
have  collaborative  relationships. 

Organizations  must  identify  the 
number  of  current  trained  staff  (of  the 
organization,  its  affiliates  and  its 
collaborators)  and  provide  a  description 
of  training  conducted  or  taken  by  the 
staff  and  the  dates  of  last  training.  If 
organizations  have  staff  who  have  not 
been  trained,  but  who  are  capable  of 
being  trained  in  child  passenger  safety 
issues,  the  organizations  should 
describe  their  plans  for  training  the 
staff. 

If  organizations  plan  to  work 
collaboratively,  they  should  submit  a 
single  combined  certification.  The 
certification  must  include  letters  of 
commitment  from  all  collaborators. 

Organizations  are  advised  that 
NHTSA  has  trained  hundreds  of 
individuals  throughout  the  country  in 
child  passenger  safety  issues.  If 
organizations  are  interested  in  receiving 
assistance  from  individuals  who  have 
received  NHTSA  training,  they  should 
contact  one  of  NHTSA's  ten  regional 
offices,  or  the  Governor's  Highway 
Safety  Representative  in  their  State. 
Organizations  must  keep  in  mind, 
however,  that  they  must  be  prepared  to 
purchase  and  distribute  child  safety 
seats  within  120  days  of  their  receipt  of 
the  funds.  Accordingly,  their  staff  must 
be  trained  within  the  120-day  period. 

(3)  Low-Income  or  Special  Needs  Across 
Broad  Geographic  Area 

The  organization  must  certify  in 
writing  that  it  shall: 


Distribute  the  seats  to  low-income  families 
and/or  families  with  special  needs  across  a 
broad  geographical  area  throughout  the 
United  States. 

The  intent  of  this  provision  is  to 
assure  that  underserved  children  from 
culturally  diverse  populations 
throughout  the  United  States  receive  the 
benefits  of  the  program.  Qualified 
organizations  need  not  distribute  seats 
in  every  state.  However,  as  stated 
previously,  they  must  have  a  program 
that  is  national  in  scope  and  reaches 
their  target  populations  throughout  the 
United  States. 

Organizations  must  submit  their 
mission  statements,  a  description  of  the 
method  they  will  use  to  identify 
underserved  low  income  or  special 
needs  families,  and  a  list  of  the 
geographic  locations  that  would  be 
targeted  for  receipt  of  the  seats.  They 
must  demonstrate  the  ability  to  identify 
underserved  low  income  and  special 
needs  families,  and  the  ability  to 
distribute  seats  to  these  famiUes  at  the 
community  level  throughout  the  United 
States. 

(4)  Mix  of  Child  Safety  Seats 

The  organization  must  certify  in 
writing  that  it  shall: 

Comply  with  NHTSA  guidelines  with 
respect  to  the  approximate  mix  of  child 
safety  seats  (e.g.,  infant,  toddler,  booster, 
special  needs). 

Children  of  differing  ages  and 
transportation  needs  require  different 
types  of  child  safety  seats.  The  intent  of 
this  provision  is  to  assure  that  the 
children  who  are  recipients  under  this 
program  receive  seats  that  meet  their 
needs.  The  provision  is  also  intended  to 
assure  that  organizations  purchase  the 
correct  mix  of  seats  for  their  target 
population. 

Organizations  vdll  need  to  identify 
the  ages  and  transportation  needs  of  the 
intended  recipients  and  the  types  of 
seats  needed  to  properly  fit  the  target 
group.  For  example,  an  organization 
targeting  special  needs  children  may 
need  very  specialized  seats,  while  a 
program  targeting  older  children  may 
need  convertible  toddler  and  booster 
child  restraint  devices. 

Organizations  must  specify  the 
maximum  number  of  seats  they  are 
capable  of  distributing  to  local  agencies 
(their  affiliates)  within  12Q  days  of  their 
receipt  of  the  funds  and  the  amoimt  of 
funding  they  are  requesting  from  GM  to 
purchase  and  distribute  this  number  of 
seats.  Organizations  must  specify  the 
proposed  mix  and  types  of  seats  needed 
to  serve  the  age  and  needs  of  the 
populations  to  be  targeted  (i.e.,  25% 
booster  seats,  50%  toddler  seats.  20% 


infant  seats  and  5%  special  needs  seats), 
and  must  describe  the  method  used  to 
derive  the  mix.  They  should  indicate 
whether  the  mix  would  change  if  they 
receive  less  fimding  than  the  full 
amount  requested. 

Organizations  should  also  indicate 
whether  they  plan  to  operate  a  loaner  or 
a  give-away  program  and  what  fees,  if 
any.  they  intend  to  charge.  Both  types 
of  programs  are  acceptable.  Any  fees 
charged  to  recipients  must  be  nominal, 
and  any  income  from  these  fees  must  be 
used  for  the  purchase  and  distribution 
of  additional  child  safety  seats  under 
the  agreement. 

(5)  Within  120  Days 

The  organization  must  certify  in 
writing  that  it  shall: 

Distribute  all  of  the  seats  purchased  with 
the  fiinds  provided  by  GM  to  the  local 
agencies  within  120  days  of  the  receipt  of  the 
funds. 

Organizations  are  required,  under  the 
agreement,  to  purchase  and  distribute 
all  of  the  seats  to  local  agencies  (their 
affiliates)  within  120  days  of  receipt  of 
the  funds.  To  satisfy  this  criterion, 
organizations  must  clearly  demonstrate 
the  ability  to  meet  this  requirement. 

As  stated  previously,  organizations 
must  submit  a  plan  describing  how  they 
will  accomplish  the  purchase  and 
distribution  of  seats  to  local  agencies 
(their  affiliates)  within  the  120-day 
period.  The  plan  must  describe  how  the 
organization  will  reach  a  broad 
geographical  area,  how  it  will  identify 
the  low  income  and  special  needs 
families  to  be  served  by  this  program, 
and  it  must  include  a  proposed 
schedule  for  the  purchase  and 
distribution  of  seats.  The  plan  must 
clearly  demonstrate  that  the 
organization  is  able  and  prepared  to 
purchase  and  distribute  child  safety 
seats  to  local  agencies  (their  affiliates) 
within  120  days  of  their  receipt  of  the 
funds  and  that,  if  their  staff  is  not 
already  experienced  or  trained,  that  they 
will  be  trained  within  the  120-day 
period. 

Organizations  that  were  selected  by 
GM  to  receive  donations  for  the 
purchase  and  distribution  of  child  safety 
seats  under  the  settlement  agreement  as 
a  result  of  the  Federal  Register  notice 
published  on  March  31. 1995.  must  also 
describe  the  progress  they  have  made, 
including  the  schedule  they  have 
followed,  the  number  of  seats  they  have 
distributed  to  local  agencies  (their 
affiliates)  and  the  number  of  seats  that 
have  been  provided  to  recipients,  by 
geographic  location. 

Organizations  must  also  demonstrate 
that  tl^e  distribution  and  education 


efforts  funded  imder  this  program  will 
either  create  new  initiatives  or 
complement  (rather  than  duplicate) 
existing  initiatives,  in  the  geographic 
areas  to  be  served.  In  other  words,  these 
distribution  and  education  efforts 
should  take  place  in  communities  that 
have  either  been  underserved  or  not 
been  reached.  In  addition,  organizations 
must  ensure  that  their  efforts  do  not 
conflict  with  activities  already  plarmed 
or  underway.  This  may  be  demonstrated 
by  including  in  the  plan,  a  description 
of  new  or  complementary  initiatives 
that  are  planned  and  either  letters  of 
support  from  the  organizations  that  are 
(or  would  be)  responsible  for  child 
safety  seat  programs  in  the  geographic 
areas  to  be  served  (such  as  state 
highway  safety  offices  and  state  pubhc 
health  agencies)  or  a  description  of  the 
organization's  plans  to  coordinate  with 
these  responsible  organizations. 

(6)  Educate  Recipients 

The  organization  must  certify  in 
writing  that  it  shall: 

Educate  recipients  of  the  seats  as  to 
methods  of  profwr  installation  and  use. 

While  the  distribution  of  child  safety 
seats  is  vitally  important,  and  can  save 
many  children's  lives,  the  effectiveness 
of  those  seats  in  preventing  injury  and 
death  increases  significantly  when 
recipients  are  trained  in  and  follow 
proper  use  and  installation  instructions. 
Organizations  are  required,  under  the 
agreement,  to  provide  education  to  the 
recipients  of  the  seats  regarding  the 
proper  installation  and  use  of  child 
safety  seats.  Education  is  most  effective 
if  it  is  provided  at  the  time  that  the  seats 
are  being  distributed  to  recipients,  and 
if  it  includes  a  number  of  components, 
such  as  conducting  a  hands-on 
demonstration,  showing  a  video  and 
having  recipients  demonstrate  that  they 
understand  how  to  properly  install  and 
use  their  child  safety  seats. 

Organizations  must  describe  the 
specific  means  they,  their  affiliates  or 
their  collaborators  will  use  to  educate 
families  about  the  proper  installation 
and  use  of  child  safety  seats. 

To  assist  in  this  effort.  NHTSA  will 
make  resources,  including  materials  and 
technical  assistance,  available  to  the 
selected  organizations. 

(7)  Administrative  Expenses 

The  organization  must  certify  in 
writing  that  it  shall: 

Not  use  more  than  10  percent  of  the  funds 
provided  by  GM  for  administrative  expenses 
related  to  distribution  of  the  seats. 

Organizations  shall  use  no  more  than 
10  percent  of  the  fimds  provided  by  GM 
for  administrative  expenses  related  to 
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the  distribution  of  the  seats.  Examples 
of  administrative  expenses  include 
operational  overhead  such  as  secretarial 
support,  telephone  expenses,  and  time 
of  paid  staff  to  help  develop  the  plans 
for  these  efforts. 

As  stated  previously,  organizations 
are  strongly  encouraged  to  work 
collaboratively  for  the  purpose  of 
applying  for  funds.  If  organizations  plan 
to  work  collaboratively,  they  should 
submit  a  single  combined  certification. 
Any  such  certification  submitted  for  a 
group  of  organizations  working 
collaboratively,  must  include  a 
statement  that  provides  that  the 
organizations  have  reached  agreement 
regarding  the  maimer  in  which  funds 
that  may  be  used  for  administrative 
expenses  will  be  allocated  among  the 
organizations.  The  actual  agreement 
need  not  be  provided.  No  additional 
information  is  required  to  be  submitted 
at  this  time  in  support  of  this  element 
of  the  certification. 

(8)  Added  to  Existing  Funds  and  No 
Diversions 

The  organization  must  certify  in 
writing  that  it  shall: 

Add  the  GM-provided  funds  to  the  total  of 
its  existing  funds  spent  on  the  distribution  of 
child  safety  seats  to  low-income  families  and 
not  divert  any  funds  currently  budgeted  to 
such  activities  to  other  activities. 

Organizations  shall  add  the  GM- 
provided  funds  to  the  total  of  their 
existing  funds,  if  any,  spent  on  the 
distribution  of  child  safety  seats  to  low 
income  and  special  needs  families  and 
not  divert  any  funds  currently  budgeted 
to  such  activities,  if  any.  to  other 
activities.  In  other  words,  the  funds 
provided  by  GM  must  represent  new 
and  additional  resources,  and  may  not 
be  used  to  replace  other  funds,  if  any, 
that  othenvise  would  have  been  used  for 
the  distribution  of  child  safety  seats  to 
low-income  famiUes  and  their  related 
education  activities.  No  additional 
information  is  required  to  be  submitted 
at  this  time  in  support  of  this  element 
of  the  certification. 

(9)  Third-Party  Audit 

The  organization  must  certify  in 
writing  that  it  shall: 

Allow  the  activities  conducted  pursuant  to 
this  program  to  be  audited  by  such  third 
party  as  selected  by  DOT. 

Organizations  shall  allow  the 
activities  conducted  pursuant  to  this 
program  to  be  audited  by  such  third 
party  as  may  be  selected  by  DOT. 
Organizations  shall  also  maintain 
adequate  records  to  allow  an  audit  to  be 
conducted.  No  additional  information  is 
required  to  be  submitted  at  this  time  in 


support  of  this  element  of  the 
certification. 

(10)  Enforceable  Commitments  and 
Promises 

The  organization  must  certify  in 
writing  that  it  shall: 

Acknowledge  and  agree  that  such 
commitments  and  promises  shall  be 
enforceable. 

Organizations  shall  acknowledge  and 
agree  that  the  commitments  and 
promises  they  make  shall  be  enforceable 
through  legal  process  or  other 
appropriate  means.  No  additional 
information  is  required  to  be  submitted 
at  this  time  in  support  of  this  element 
of  the  certification. 

(1 1)  No  Assumption  of  Responsibility 

The  organization  must  certify  in 
writing  that  it  shall: 

Acknowledge  and  agree  that  GM  does  not 
assume  or  bear  any  respwnsibility  for  the 
organization's  commitments,  the  selection  of 
the  safety  seats  actually  purchased  or 
distributed,  or  the  education  of  recipients  of 
the  seats  as  to  profwr  use. 

Organizations  shall  acknowledge  and 
agree  that  GM  does  not  assume  or  bear 
any  responsibility  for  the  organization's 
commitments,  the  selection  of  the  safety 
seats  actually  purchased  or  distributed, 
or  the  education  of  recipients  of  the 
seats  as  to  proper  use.  No  additional 
information  is  required  to  be  submitted 
at  this  time  in  support  of  this  element 
of  the  certification. 

Evaluation  Factors  * 

Certifications  will  be  reviewed  by  an 
evaluation  panel  of  experienced  agency 
personnel.  The  panel  will  determine 
whether  the  certifications  meet  each  of 
the  required  criteria  and  will  evaluate 
the  certifications  based  on  the  following 
factors: 

1.  Understanding  of  the  requirements 
of  the  agreement  and  soundness  of 
approach  as  shown  by  the  organization's 
plan  and  certification. 

2.  The  ability  to  purchase  and 
distribute  child  safety  seats  to  local 
agencies  (their  affiliates)  within  120 
days  of  their  receipt  of  the  funds  as 
shown  by  the  organization's  plan  and 
certification. 

3.  The  ability  to  identify  underserved 
low  income  and  special  needs  families. 

4.  The  ability  to  distribute  child  safety 
seats  to  these  target  populations  at  the 
community  level  throughout  the  United 
States. 

•  The  experience  of  the  organization, 
its  affiliates  or  its  collaborators,  in 
distributing  child  safety  seats 

•  The  breadth  and  diversity  of  the 
underserved  population  the 


organization,  its  afiiliates  or  its 
collaborators  can  effectively  reach 

5.  The  ability  to  provide  education  to 
recipients. 

•  The  experience  of  the  organization, 
its  affiliates  or  its  collaborators,  in 
providing  education  on  the  use  of  child 
safety  seats 

•  The  level  of  training  of  the  staff  of 
the  organization,  its  affiliates  or  its 
collaborators 

6.  The  ability  to  conduct  a 
distribution  and  education  program  that 
either  creates  new  initiatives,  or 
complements  (rather  than  duplicates) 
existing  initiatives,  in  the  geographic 
areas  to  be  served. 

Certification  Procedures 

To  be  considered,  certifications  must 
be  received  no  later  than  90  days  after 
the  date  on  which  today's  notice  is 
published  in  the  Federal  Register. 
Certifications  should  be  submitted  to 
Office  of  Occupant  Protection,  NTS-11. 
Room  5118,  400  Seventh  Street,  S.W., 
Washington,  D.C.  20590. 

Organizations  are  strongly  encouraged 
to  work  collaboratively  for  the  purpose 
of  applying  for  funds.  If  organizations 
plan  to  work  collaboratively,  they 
should  submit  a  single  combined 
certification. 

Certifications  must  include  each  of 
the  following: 

(1)  Certification  Statement 

A  written  statement,  signed  by  an 
authorized  official  of  the  organization, 
certifying  that  the  organization  shall: 

(i)  Work,  through  its  state  or  local  affiliates, 
with  agencies  such  as  children's  hospitals 
and  health  agencies  to  identify  families  who 
could  not  otherwise  afford  seats  or  who  have 
special  needs;  (ii)  have  an  existing  loaner  or 
give-away  child  safety  seat  program  or  have 
staff  trained  in  child  passenger  safety  issues; 
(iii)  distribute  the  seats  to  low-income 
families  and/or  families  with  special  needs 
across  a  broad  geographical  area  throughout 
the  United  States;  (iv)  comply  with  NHTSA 
guidelines  with  respect  to  the  approximate 
mix  of  child  safety  seats  (e.g..  infant,  toddler, 
booster,  special  needs);  (v)  distribute  all  of 
the  seats  purchased  with  the  funds  provided 
by  GM  to  the  local  agencies  within  120  days 
of  the  receipt  of  the  funds;  (vi)  educate 
recipients  of  the  seats  as  to  methods  of 
proper  installation  and  use;  (vii)  not  use 
more  than  10  percent  of  the  funds  provided 
by  GM  for  administrative  expenses  related  to 
distribution  of  the  seats;  (viii)  add  the  GM- 
provided  funds  to  the  total  of  its  existing 
funds  spent  on  th^  distribution  of  child 
safety  seats  to  low-income  feunilies  and  not 
divert  any  funds  currently  budgeted  to  such 
activities  to  other  activities;  (ix)  allow  the 
activities  conducted  pursuant  to  this  program 
to  be  audited  by  such  third  party  as  selected 
by  DOT;  (x)  acknowledge  and  agree  that  such 
commitments  and  promises  shall  he 
enforceable;  and  (xi)  acknowledge  and  agree 
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that  GM  does  not  assume  or  bear  any 
responsibility  for  the  organization's 
commitments,  the  selection  of  the  safety  seats 
actually  purchased  or  distributed,  or  the 
education  of  recipients  of  the  seats  as  to 
proper  use. 

(2)  Plan 

A  plan  describing  how  the 
organization  will  accomplish  the 
purchase  and  distribution  of  seats  to 
local  agencies  (their  affiliates)  within 
120  days  of  receipt  of  the  funds,  how 
the  organization  will  reach  a  broad 
geographical  area,  and  how  it  will 
identify  the  low  income  and  special 
needs  families  to  be  served  by  this 
program.  It  must  include  a  proposed 
schedule  for  the  purchase  and 
distribution  of  seats,  a  description  of 
new  or  complementary  initiatives  that 
are  plemned  and  either  letters  of  support 
from  the  organizations  that  are  (or 
would  be)  responsible  for  child  safety 
seat  programs  in  the  geographic  area.s  to 
be  served  (such  as  state  highway  safety 
offices  and  state  public  health  agencies) 
or  a  description  of  the  organization's 
plans  to  coordinate  with  these 
responsible  organizations. 

The  plan  must  clearly  demonstrate 
that  the  organization  is  able  and 
prepared  to  purchase  and  distribute 
child  safety  seats  to  local  agencies  (their 
affiliates)  within  120  days  of  their 
receipt  of  the  funds  and  that,  if  their 
staff  is  not  already  experienced  or 
trained,  that  they  will  be  trained  within 
the  120-day  period. 

Organizations  that  were  selected  by 
GM  to  receive  donations  for  the 
purchase  and  distribution  of  child  safety 
seats  under  the  settlement  agreement  as 
a  result  of  the  Federal  Register  notice 
published  on  March  31. 1995,  must  also 
describe  the  progress  they  have  made 
since  they  received  their  donations, 
including  the  schedule  they  have 
followed,  the  number  of  seats  they  have 
distributed  to  local  agencies  (their 
affiliates)  and  the  nimiber  of  seats  that 
have  been  provided  to  recipients,  by 
geographic  location. 


(3)  Additional  Information 

The  following  additional  information 
to  ensure  that  the  orgemization  is 
capable  of  meeting  the  objectives  of  the 
agreement: 

•  Information  regarding  the 
organization's  structure  and  a 
designation  of  geographic  locations  of 
state  and  local  affiliates  to  be  involved 
in  the  effort; 

•  Information  regarding  the 
organizations  and  agencies  with  which 
the  organization  will  be  affiUated  for 
purposes  of  this  program; 

•  A  description  of  their  relationships 
with  affiliates,  including  the  role  that 
affiliates  will  play,  and  either  letters  or 
some  other  demonstration  of 
commitment  from  their  affiliates; 

•  A  description  of  the  organization's, 
its  affiliates'  or  its  collaborators': 
existing  loaner  or  give-away  programs; 
experience  in  providing  education  on 
the  use  of  child  safety  seats;  the  number 
of  trained  staff;  a  description  of  training 
conducted  or  taken;  and  the  dates  of  last 
training; 

•  If  organizations  have  staff  who  have 
not  been  trained,  but  who  are  capable  of 
being  trained  in  child  passenger  safety 
issues,  a  description  of  their  plans  for 
training  the  staff  and  an  indication  that 
the  training  will  be  completed  within 
120  days  of  receipt  of  the  funds; 

•  If  organizations  plan  to  work 
collaboratively,  letters  of  commitment 
from  all  collaborators  and  a  statement 
that  provides  that  the  organizations 
have  reached  agreement  regarding  the 
manner  in  which  funds  that  may  be 
used  for  administrative  expenses  will  be 
allocated  among  the  organizations  (the 
actual  agreement  need  not  be  provided); 

•  A  mission  statement  of  the 
organization; 

•  The  method  to  be  used  to  identify 
underserved  low  income  or  special 
needs  families; 

•  A  list  of  the  geographic  locations 
that  would  be  targeted  for  receipt  of  the 
seats; 


•  The  maximum  number  of  seats  the 
organization  is  capable  of  distributing  to 
local  agencies  (their  affiliates)  within 
120  days  of  its  receipt  of  the  funds;  the 
amount  of  funding  the  organization  is 
requesting  from  GM  to  purchase  and 
distribute  this  number  of  seats;  the 
proposed  mix  and  types  of  seats  needed 
to  serve  the  age  and  needs  of  the 
populations  to  be  targeted  (i.e.,  25% 
booster  seats,  50%  toddler  seats,  20% 
infant  seats  and  5%  special  needs  seats); 
the  method  used  to  derive  the  mix;  and. 
if  applicable,  any  change  in  mix  if  the 
organization  receives  less  funding  than 
the  full  amount  requested; 

•  An  indication  of  whether  the 
organization  plans  to  operate  a  loaner  or 
a  give-away  program;  an  identification 
of  the  fees,  if  any,  they  intend  to  charge; 
and  a  statement  that  any  income  from 
these  fees  will  be  used  for  the  purchase 
and  distribution  of  additional  child 
safety  seats  imder  the  agreement;  and 

•  A  description  of  the  specific  means 
to  be  used  by  the  organization,  its 
affiliates  or  its  collaborators  to  educate 
families  about  the  proper  installation 
and  use  of  child  safety  seats. 

Organizations  must  submit  one 
original  and  two  copies  of  their 
certifications.  Certifications  shall  be 
subject  to  18  U.S.C.  1001.  which 
prohibits  the  making  of  false  statements 
Organizations  are  requested  to  submit 
four  additional  copies  to  facilitate  the 
review  process,  but  there  is  no 
requirement  or  obligation  to  do  so. 
Organizations  that  would  like  to  be 
notified  upon  receipt  of  their 
certifications  should  enclose  a  self- 
addressed  stamped  postcard  in  the 
envelope  with  their  certifications.  Upon 
receiving  the  certifications,  the  postcard 
will  be  returned  by  mail. 

Issued  on:  June  26,  1995. 
James  Hedlund, 

Acting  Associate  Administrator  for  Traffic 
Safety  Programs. 
|FR  Doc.  95-15987  Filed  6-28-95;  8:45  ami 
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Sunshine  Act  Meetings 


Federal  Register 
Vol.  60,  No.  125 
Thursday.  June  29,  1995 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  "Government  in  ttie  Sunshine  Act"  (Pub. 
L  94-409)  5  U.S.C.  5S2b(e)(3). 


UNtTEO  STATES  POSTAL  SERVICE 

Board  of  Governors 

The  Board  of  Governors  of  the  United 
States  Postal  Service,  pursuant  to  its 
Bylaws  (39  C.F.R.  Section  7.5)  and  the 
Government  in  the  Sunshine  Act  (5 
U.S.C.  Section  552b).  hereby  gives 
notice  that  it  intends  to  hold  a  meeting 
at  8:30  a.m.  onTuesday,  July  11,  1995. 
in  Washington,  D.C.  The  meeting  is 
open  to  the  public  and  will  be  held  at 
the  U.S.  Postal  Service  Headquarters, 


475  LEnfant  Plaza,  S.W..  in  the 
Benjamin  Franklin  Room.  The  Board 
expects  to  discuss  the  matters  stated  in 
the  agenda  which  is  set  forth  below. 
Requests  for  information  about  the 
meeting  should  be  addressed  to  the 
Secretary  for  the  Board,  David  F.  Harris, 
at (202)  268-4800. 

There  will  also  be  a  session  of  the 
Board  on  Monday,  July  10,  1995,  but  it 
will  consist  entirely  of  briefings  and  is 
not  open  to  the  public. 

Tuesday  Session 

July  1 1 — 8:30  a.m.  (Open) 

1.  Minutes  of  the  Previous  Meeting.  June 
5-6,  1995. 

2.  Remarks  of  the  Postmaster  General/Chief 
Executive  Officer.  (Marvin  Runyon) 


3.  Report  on  Safety  Awareness  Program. 
(Larry  B.  Anderson.  Manager,  Safety  and  Risk 
Management) 

4.  Environmental  Overview.  (William  J. 
Dowling,  Vice  President,  Engineering) 

5.  Capital  Investments. 

a.  Bulk  Mail  Centers  (BMCs)  Process 
Control  Systems  Replacement  (Info. 
Briefing).  (William  J.  Bowling,  Vice 
President,  Engineering) 

b.  47  Small  Parcel  and  Bundle  Sorters 
(Final  Decision).  (William  J.  Dowling, 
Vie  President,  Engineering) 

6.  Tentative  Agenda  for  the  July  31-August 
1, 1995,  meeting  in  Denver.  Colorado. 
David  F.  Harris, 

Secretary. 

IFR  Doc.  95-16167  Filed  6-27-95;  2:24  pm] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  110,  259,  261,  266,  267, 
270,  271,  300  and  373 

[FRL-6224-1] 

Solid  Waste.  Hazardous  Waste,  Oil 
Discharge  and  Superfund  Programs; 
Removal  of  Legally  Obsolete  Rules 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Final  rule. 

SUMMARY:  The  Environmental  Protection 
^    Agency  (EPA)  is  removing  from  the 
Code  of  Federal  Regulations  (CFR) 
several  sections  of  the  CFR  pertaining  to 
solid  waste,  hazardous  waste,  oil 
discharges  and  EPA's  Superfund 
program  which  are  no  longer  legally  in 
effect.  Deleting  these  sections  from  the 
CFR  will  clarify  the  legal  status  of  the 
Agency's  regulations  for  both  the 
regulated  community  and  the  public. 
EFFECTIVE  DATE:  This  final  rule  takes 
effect  on  June  29,  1995. 
FOR  FURTHER  INFORMATKX  CONTACT:  Jim 
OLeary  (202-260-0724).  Office  of  Solid 
Waste,  or  Jim  Fary  (703-603-8899), 
Office  of  Emergency  and  Remedial 
Response.  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW, 
Washington,  EX:  20460,  or  the  RCRA/ 
Superfund  Hotline,  phone  (800)  424- 
9346  or  (703)  412-9810  in  the 
Washington.  DC,  metropolitan  area. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

On  March  4, 1995  the  President 
directed  all  Federal  agencies  and 
departments  to  conduct  a 
comprehensive  review  of  the  regulations 
they  administer  and,  by  June  1, 1995  to 
identify  those  rules  that  are  obsolete  or 
unduly  burdensome.  EPA  has 
conducted  a  review  of  all  of  its  rules, 
including  rules  issued  under  the 
Resource  Conservation  and  Recovery 
Act  (RCRA)  (42  U.S.C.  6901  et  seq.),  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  (CERCLA  or  Superfund)  (42  U.S.C. 
9601  et  seq.),  and  the  Deepwater  Ports 
Act  (DWPA)  (33  U.S.C.  1501  et  seq.). 
Based  on  this  review.  EPA  is 
eliminating  the  following  obsolete 
RCRA.  CERCLA  and  DWPA  rules  from 
the  CFR.  These  rules  are  no  longer 
legally  in  effect  because  (1)  they 
implement  statutory  provisions  which 
have  been  repealed,  (2)  they  have 
expired  by  their  own  terms  or  by  the 
terms  of  the  statute,  or  (3)  they  have 
been  vacated  (i.e.,  declared  void  and  of 
no  effect)  by  a  court. 


The  removal  of  these  rules  from  the 
CFR  because  they  are  no  longer  legally 
in  effect  is  not  intended  to  a^ect  the 
status  of  any  civil  or  criminal  actions 
that  were  initiated  prior  to  June  29,  1995 
or  which  may  be  initiated  in  the  future 
to  redress  violations  of  the  rules  that 
occurred  when  the  rules  were  still 
legally  in  effect. 

U.  Obsolete  Rules 

Section  110.11  Discharge  at  Deepwater 
Ports 

Section  18  of  the  DWPA  prohibits  the 
discharge  of  oil  from  a  deepwater  port 
and  establishes  liability  for  the  clean-up 
of  oil  discharges.  On  April  2,  1987,  EPA 
issued  a  regulation  defining  the  term 
"discharge  of  oil"  for  purposes  of 
Section  18. 

On  August  18,  1990,  Section  18  was 
repealed  by  Section  2003(a)(3)  of  the  Oil 
Pollution  Act  of  1990.  Accordingly,  EPA 
is  removing  from  the  CFR  its  definition 
of  "discharge  of  oil"  under  Section  18. 

Part  259— Standards  for  the  Tracking 
and  Management  of  Medical  Waste 

The  Medical  Waste  Tracking  Act  of 
1988  (Subchapter  J  of  RCRA)  required 
EPA  to  promulgate  regulations  for 
tracking  and  managing  medical  waste  as 
part  of  a  two-year  Federal 
demonstration  program  under  the  Act. 
The  required  regulations  were  issued  by 
EPA  on  March  24,  1989,  and  became 
effective  on  July  22, 1989. 

On  July  22,  1991,  in  accordance  with 
both  the  Act  and  the  regulations  issued 
by  EPA,  the  two-year  demonstration 
program  expired.  See  RCRA  §§  11001(d) 
and  40  CFR  259.2(a).  All  Federal 
medical  waste  regulations  also  expired 
at  that  time,  with  the  exception  of 
recordkeeping  provisions;  those 
provisions  required  regulated  entities  to 
retain  certain  records  for  three  years  (or 
longer,  if  EPA  or  a  State  has  initiated  an 
enforcement  action).  See  40  CFR 
259.2(b).  §  259.54,  §  259.77,  and 
§  259.83.  This  three-year  record 
retention  period  has  now  also  expired, 
and  EPA  is  unaware  of  any  pending 
Federal  or  State  enforcement  action 
regarding  Federal  medical  waste 
requirements.  Accordingly,  EPA  is 
removing  these  medical  waste 
regulations  from  the  CFR. 

Section  261.31  Hazardous  Wastes  From 
Non-Specific  Sources 

On  February  6,  1991,  EPA  issued 
regulations  listing  certain  wood 
preserving  wastes  as  hazardous  wastes. 
The  Agency  was  sued  on  these  listings, 
and  in  response,  temporarily  stayed  the 
effective  date  of  its  listing  decision.  See 
§  261.31(a),  footnote  1.  This  stay  expired 


on  May  6. 1992.  Accordingly,  EPA  is 
removing  all  references  to  this  stay  from 
the  CFR. 

Section  266.104(p  Alternative  HC 
[hydrocarbon]  Limit  for  Furnaces  With 
Organic  Matter  in  Raw  Material 

On  February  21. 1991.  EPA  issued 
standards  for  boilers  and  industrial 
furnaces  (BIFs)  burning  hazardous 
wastes.  Among  other  things,  these 
standards  required  BIFs  to  meet  one  of 
three  alternative  emission  standards  for 
carbon  monoxide.  One  of  these 
alternative  standards — set  forth  in  40 
CFR  266.104(f)— was  designed  to 
address  situations  where  organic  matter 
in  the  non-waste  feed  to  an  industrial 
furnace  made  it  difficult  for  the  facility 
to  meet  one  of  the  other  two 
alternatives. 

On  February  22. 1994,  in  Horsehead 
Resource  Development  Co.  v.  Browner, 
16  F.3d  1246  (D.C.  Cir.  1994).  cert, 
denied  sub  nom.  Cement  Kiln  Recycling 
Coalition  v.  Browner,  115  U.S.  72 
(1994).  a  Federal  appeals  court  ruled 
that  EPA  had  failed  to  follow  proper 
rulemaking  procedures  in  issuing  this 
standard  and  vacated  it.  Accordingly. 
EPA  is  removing  this  stemdard  and  all 
references  to  this  standard  from  the 
CFR. 

Part  267— Interim  Standards  for  Owners 
and  Operators  of  New  Hazardous  Waste 
Land  Disposal  Facilities. 

RCRA  prohibits  the  treatment,  storage 
or  disposal  of  hazardous  waste  without 
a  permit  or  interim  status.  RCRA 
§§  3005(a)  and  3005(e).  Prior  to  1984, 
permits  could  not  be  issued  for  a 
particular  management  practice  unless 
EPA  had  promulgated  permitting 
standards  for  that  activity.  RCRA 
§  3005(c)(1). 

At  the  end  of  1980,  EPA  had  not  yet 
issued  final  standards  for  permitting 
hazardous  waste  land  disposal  facilities. 
This  meant  that  new  land  disposal 
facilities,  which  could  not  qualify  for 
interim  status  ' ,  could  not  be  authorized 
to  operate.  To  address  this  problem,  on 
February  13,  1981,  EPA  issued  interim 
permitting  standards  for  new  land 
disposal  facilities  that  could  be  used  to 
permit  new  facilities  pending  the 
development  of  final  standards. 

By  their  own  terms,  these  interim 
standards  expired  on  January  26.  1983, 
when  final  permitting  standards  for  land 
disposal  facilities  (contained  in  40  CFR 
Part  264,  Subparts  K-N)  became 
effective.  See  40  CFR  267.3. 


<  "Interim  status"  allows  existing  tacilities  that 
make  appropriate  filings  to  continue  to  operate 
pending  a  final  permit  decision.  See  RCRA 
§  3005(e). 
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Accordingly,  EPA  is  removing  these 
regulations  from  the  CFR. 

Various  Provisions  in  Parts  270  and  271 
Relating  to  Interim  Authorization  of 
State  Hazardous  Waste  Programs. 

Under  RCRA  §  3006,  States  can  be 
authorized  to  administer  the  RCRA 
hazardous  waste  program  in  lieu  of 
EPA.  As  originally  enacted  in  1976, 
RCRA  provided  for  two  types  of  State 
authorization — interim  authorization 
and  final  authorization.  RCRA 
§§  3006(b)  and  (c).  Interim  authorization 
is  a  temporary  authorization  and 
requires  that  States  demonstrate  that 
their  program  is  "substantially 
equivalent"  to  EPA's;  final  authorization 
is  a  permanent  authorization  and 
requires  that  States  show  that  their 
program  is  "equivalent"  to  the  Federal 
program  and  meets  other  requirements. 

In  1984  Congress  amended  RCRA  to 
limit  the  availability  of  interim 
authorization  after  January  26, 1986  to 
requirements  and  prohibitions 
mandated  by  the  Hazardous  and  Solid 
Waste  Amendments  of  1984  (HSWA). 
RCRA  §  3006(c)(1).  Accordingly.  EPA  is 
removing  from  the  CFR  all  references  to 
interim  authorization  for  non-HSWA 
requirements  (including  references  to 
"Phase  I"  and  "Phase  11"  non-HSWA 
interim  authorization). 

Part  300 — National  Oil  and  Hazardous 
Substances  Pollution  Contingency  Plan; 
Subpart  L — Lender  Liability  Under 
CERCLA. 

On  April  29, 1992,  EPA  issued  a  rule 
defining  when  banks  and  other  secured 
creditors  would  be  liable  as  "owners"  of 
contaminated  property  under  CERCLA. 
In  Kelleyv.  EPA,  15  F.3d  1100  (D.C.  Cir. 
1993).  reh.  denied.  25  F.3d.  1088  (D.C. 
Cir.  1994),  cert,  denied,  115  S.  Ct.  900 
(1995).  a  Federal  court  of  appeals  ruled 
that  EPA  did  not  have  statutory 
authority  to  issue  the  rule  and  vacated 
it.  Accordingly.  EPA  is  removing  this 
rule  from  the  CFR. 

Section  373.1  (General  Requirement) 

SecUon  120(h)(1)  of  CERCLA  requires 
Federal  agencies  that  own  property 
where  hazardous  substances  have  been 
stored  or  are  known  to  have  been 
released  to  notify  buyers  and  lessees  of 
the  property.  On  April  16,  1990,  EPA 
issued  a  rule  under  this  section  which 
limited  the  notification  requirement  to 
situations  where  the  storage  or  release 
took  place  during  the  period  the 
property  was  owned  by  the  Federal 
agency. 

On  July  12. 1991.  in  Hercules  Inc.  v. 
EPA,  938  F.2d  276  (D.C.  Cir.  1991).  a 
Federal  appeals  coiul  held  that  the 
Agency  had  no  authority  to  impose  this 


limitation  and  vacated  it.  Accordingly, 
EPA  is  removing  this  provision  from  the 
rule. 

IIL  Good  Cause  Exemption  from  Notice- 
and-Comment  Rulemaking  Procedures. 

The  Administrative  Procedure  Act 
generally  requires  agencies  to  provide 
prior  notice  and  opportunity  for  public 
comment  before  issuing  a  final  rule.  5 
U.S.C.  553(b).  Rules  are  exempt  from 
this  requirement  if  the  issuing  agency 
finds  for  good  cause  that  notice  and 
comment  are  uiinecessary.  S  U.S.C. 
553(b)(3)(B). 

EPA  has  determined  that  providing 
prior  notice  and  opportunity  for 
comment  on  the  deletion  of  these  rules 
from  the  CFR  is  unnecessary.  For  the 
reasons  discussed  in  Sections  I  and  II, 
these  rules  are  no  longer  legally  in 
effect;  thus,  withdrawing  them  from  the 
CFR  has  no  legal  impact  and  merely 
codifies  the  current  legal  status  of  the 
rules. 

For  the  same  reasons,  EPA  believes 
there  is  good  cause  for  making  the 
removal  of  these  rules  from  the  CFR 
immediately  effective.  See  5  U.S.C. 
553(d). 

IV.  Analyses  under  E.0. 12866,  the 
Unfunded  Mandates  Reform  Act  of 
1995.  the  Regulatory  Flexibility  Act  and 
the  Paperwork  Reduction  Act 

Because  the  withdrawal  of  these  rules 
from  the  CFR  merely  reflects  their 
current  legal  status  and  thus  has  no 
regulatory  impact,  this  action  is  not  a 
"significant"  regulatory  action  within 
the  meaning  of  E.O.  12866,  and  does  not 
impose  any  Federal  mandate  on  State, 
local  or  tribal  governments  or  the 
private  sector  within  the  meeuiing  of  the 
Unfunded  Mandates  Reform  Act  of 
1995.  For  the  same  reasons,  pursuant  to 
the  Regulatory  Flexibility  Act,  I  certify 
that  this  action  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Finally,  because  these  rules  are  no 
longer  legally  in  effect,  their  deletion 
from  the  CFR  does  not  affect 
requirements  under  the  Paperwork 
Reduction  Act. 

List  of  Subjects 

40  CFR  Part  110 

Environmental  protection,  Deepwater 
ports.  Oil  pollution. 

40  CFR  Part  259 

Hazardous  materials  transportation. 
Hazardous  waste,  Intergovenunental 
relations.  Labeling.  Packaging  and 
containers.  Railroad  safety.  Reporting 
and  recordkeeping  requirements.  Waste 
treatment  and  disposal. 


40  CFR  Part  261 

Hazardous  waste.  Wood  preserving 
wastes. 

40  CFR  Part  266 

Boilers  and  industrial  furnaces. 
Hazardous  waste. 

40  CFR  Part  267 

Air  pollution  control.  Hazardous 
waste.  Water  supply. 

40  CFR  Parts  270  and  271 

Hazardous  waste.  Intergovernmental 
relations.  Interim  authorization. 

40  CFR  Part  300 

Hazardous  substances.  Lender 
liability,  Superfund. 

40  CFR  Part  373 

Federal  buildings  and  facilities. 
Hazardous  substances.  Reporting  and 
recordkeeping  requirements.  Superfund. 

Dated:  June  14,  1995. 
Elliott  P.  La%vs. 

Assistant  Administrator.  Office  of  Solid  Waste 
and  Emergency  Response. 

For  the  reasons  set  out  in  the 
preamble,  title  40,  chapter  I  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  11  ©—{AMENDED] 

1.  The  authority  citation  for  part  110 
is  amended  to  read  as  follows: 

Authority:  33  U.S.C.  1321(b)(3)  and  (b)(4) 
and  1361(a);  E.O.  11735.  38  PR  21243.  3  CFR 
Parts  1971-1975  Comp..  p.  793. 

§110.11     [Removed] 

2.  Section  110.11  is  removed. 

PART  259— {REMOVED] 

3.  Part  259  is  removed. 
PART  261-{AMENDED] 

4.  The  authority  citation  for  part  261 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6905,  6912(a).  6921. 
6922  and  6938. 

§261.31    [Amended] 

5.  In  §  261.31(a).  footnote  1  is 
removed. 

PART  266— {AMENDED] 

6.  The  authority  citation  for  part  266 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6905.  6912(a).  6924 
and  6934. 

7.  In  §  266.103.  paragraph  (c)(5)  is 
revised  to  read  as  follows: 

§  266.103    Interim  status  standards  for 
tHimers. 
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(c)*  •  • 

(5)  Special  requirements  for  HC 
monitoring  systems.  When  an  owner  or 
operator  is  required  to  comply  with  the 
hydrocarbon  (HC)  controls  provided  by 
§266. 104(c)  dr  paragraph  (a)(5)(i)(D)  of 
this  section,  a  conditioned  gas 
monitoring  system  may  be  used  in 
conformance  with  specifications 
provided  in  appendix  IX  of  this  part 
provided  that  the  owner  or  operator 
submits  a  certification  of  compliance 
without  using  extensions  of  time 
provided  by  paragraph  (c)(7)  of  this 
section. 


§266.104    [Amended] 

8.  In  §  266.104  paragraph  (f)  is 
removed,  and  paragraphs  (g),  (h)  and  (i) 
are  redesignated  as  paragraphs  (f),  (g) 
and  (h),  respectively. 

PART  267— {REMOVED] 

9.  Part  267  is  removed. 
PART  270— {AMENDED] 

10.  The  authority  citation  for  part  270 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6905.  6912.  6924. 
6925.  6927.  6939  and  6974. 

11.  In  §  270.2.  the  definitions  of 
"Phase  1"  and  "Phase  11"  are  removed 
and  the  definition  of  "Interim 
Authorization"  is  revised  to  read  as 
follows: 

§270.2    Definitions. 

«         *        *         *         * 

Interim  authorization  means  approval 
by  EPA  of  a  State  hazardous  waste 
program  which  has  met  the 
requirements  of  section  3006(g)(2)  of 
RCRA  and  applicable  requirements  of 
part  271,  subpeirt  B. 

12.  In  §  270.10,  paragraphs  (e)(4), 
(f)(2)  and  (g)(1)  are  revised  to  read  as 
follows: 

§270.10    General  application  requirements. 

***** 

(e)*   *   * 

(4)  The  owner  or  operator  of  an 
existing  hazardous  waste  management 
facility  may  be  required  to  submit  part 
B  of  their  permit  application.  The  State 
Director  may  require  submission  of  part 
B  (or  equivalent  completion  of  the  State 
RCRA  application  process)  if  the  State 
in  which  the  facility  is  located  has 
received  interim  or  final  authorization; 
if  not,  the  Regional  Administrator  may 
require  submission  of  Part  B.  Any  owner 
or  operator  shall  be  allowed  at  least  six 
months  from  the  date  of  request  to 
submit  part  B  of  the  application.  Any 


owner  or  operator  of  an  existing 
hazardous  waste  management  facility 
may  voluntarily  submit  part  B  of  the 
application  at  any  time. 
Notvdthstanding  the  above,  any  owner 
or  operator  of  an  existing  hazardous 
waste  management  facility  must  submit 
a  part  B  permit  application  in 
accordance  with  the  dates  specified  in 
§270.73.  Any  owner  or  operator  of  a 
land  disposal  facility  in  existence  on  the 
effective  date  of  statutory  or  regulatory 
amendments  under  this  Act  that  render 
the  facility  Subject  to  the  requirement  to 
have  a  RCRA  permit  must  submit  a  part 
B  application  in  accordance  with  the 
dates  specified  in  §  270.73. 
*         *         •         •         * 

(2)  An  application  for  a  permit  for  a 
new  hazardous  waste  management 
facility  (including  both  Parts  A  and  B) 
may  be  filed  any  time  after 
promulgation  of  those  standards  in  part 
264,  subpart  I  et  seq.  applicable  to  such 
facility.  The  application  shall  be  filed 
with  the  Regional  Administrator  if  at  the 
time  of  application  the  State  in  which 
the  new  hazardous  waste  management 
facility  is  proposed  to  be  located  has  not 
received  interim  or  final  authorization 
for  permitting  such  facility;  otherwise  it 
shall  be  filed  with  the  State  Director. 
Except  as  provided  in  paragraph  (f)(3)  of 
this  section,  all  applications  must  be 
submitted  at  least  180  days  before 
physical  construction  is  expected  to 
commence. 


(g)  Updating  permit  applications.  (1) 
If  any  owner  or  operator  of  a  hazardous 
waste  management  facility  has  filed  Part 
A  of  a  permit  application  and  has  not 
yet  filed  part  B,  the  owner  or  operator 
shall  file  an  amended  part  A 
application: 

(i)  With  the  Regional  Administrator  if 
the  facility  is  located  in  a  State  which 
has  not  obtained  interim  authorization 
or  final  authorization,  within  six 
months  after  the  promulgation  of 
revised  regulations  under  part  261 
listing  or  identifying  additional 
hazardous  wastes,  if  the  facility  is 
treating,  storing  or  disposing  of  any  of 
those  newly  listed  or  identified  wastes. 

(ii)  With  the  State  Director,  if  the 
facility  is  located  in  a  State  which  has 
obtained  interim  authorization  or  final 
authorization,  no  later  than  the  effective 
date  of  regulatory  provisions  listing  or 
designating  wastes  as  hazardous  in  that 
State  in  addition  to  those  listed  or 
designated  under  the  previously 
approved  State  program,  if  the  facility  is 
treating,  storing  or  disposing  of  any  of 
those  newly  listed  or  designated  wastes; 
or 


(iii)  As  necessary  to  comply  with 
provisions  of  §  270.72  for  changes 
during  interim  status  or  with  the 
analogous  provisions  of  a  State  program 
approved  for  final  authorization  or 
interim  authorization.  Revised  Part  A 
applications  necessary  to  comply  with 
the  provisions  of  §  270.72  shall  be  filed 
with  the  Regional  Administrator  if  the 
State  in  which  the  facility  in  question  is 
located  does  not  have  interim 
authorization  or  final  authorization; 
otherwise  it  shall  be  filed  with  the  State 
Director  (if  the  State  has  an  analogous 
provision). 


PART  271— (AMENDED] 

13.  The  authority  citation  for  part  271 
is  amended  to  read  as  follows: 

Authority:  42  U.S.C.  6905,  6912  and  6926. 

§271.3    [Amended] 

14.  In  §  271.3,  paragraphs  (c),  (d)  and 
(e)  are  removed,  and  paragraph  (f)  is 
redesignated  as  paragraph  (c). 

15.  In  §271.20,  paragraph  (e)  is 
revised  to  read  as  follows: 

§  271 .20    Approval  process. 

***** 

(e)  Within  90  days  of  the  notice  given 
pursuant  to  paragraph  (d)  of  this 
section,  the  Administrator  shall  make  a 
final  determination  whether  or  not  to 
approve  the  State's  program,  taking  into 
account  any  comments  submitted.  The 
Administrator  shall  give  notice  of  this 
final  determination  in  the  Federal 
Register  and  in  accordance  v^th 
paragraph  (a)(1)  of  this  section.  The 
notification  shall  include  a  concise 
statement  of  the  reasons  for  this 
determination,  and  a  response  to 
significant  comments  received. 

§§271.121-271.138    [Removed] 

16.  Subpart  B  (§§271.121  through 
271.138)  is  removed. 

PART  300— {AMENDED] 

17.  The  authority  citation  for  part  300 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  9601-9657;  33  U.S.C 
1321(c)(2);  E.O.  12777.  56  FR  54757.  3  CFR 
1991  Comp..  p.  351;  E.O.  12580,  52  FR  2923, 
3  CFR  187  Comp.,  p.  193. 

§§300. 11 00  and  300. 11 05    [Removed] 

18.  Subpart  L  (§§  300.1100  and 
300.1105)  is  removed. 

PART  373— {AMENDED] 

19.  The  authority  citation  for  part  373 
is  revised  to  read  as  follows: 

Authority:  42  U.S.C.  9620. 
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20.  Section  373.1  is  revised  to  read  as 
follows: 

§373.1    General  requirement 

After  the  last  day  of  the  six-month 
period  beginning  on  April  16, 1990, 
whenever  any  department,  agency  or 
instrumentality  of  the  United  States 
enters  into  any  contract  for  the  sale  or 
other  transfer  of  real  property  which  is 
owmed  by  the  United  States  and  at 
which  any  hazardous  substance  was 
stored  for  one  year  or  more,  known  to 
have  been  released,  or  disposed  of,  the 
head  of  such  department,  agency  or 
instrumentality  must  include  in  such 
contract  notice  of  the  type  and  quantity 
of  such  hazardous  substance  and  notice 
of  the  time  at  which  such  storage, 
release  or  disposal  took  place,  to  the 
extent  such  information  is  available  on 
the  basis  of  a  complete  search  of  agency 
files. 
IFR  Doc.  95-15028  Filed  6-28-95;  8:45  ami 
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40  CFR  Parts  51.  52. 60.  65,  85,  86 

[FRL-5224-5] 

Control  of  Air  Pollution;  Removal  of 
Legally  Obsolete  Rules 

agency:  Environmental  Protection 

Agency. 

action:  Final  rule. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  today  removing  from 
the  Code  of  Federal  Regulations  (CFR) 
more  than  200  rules  pertaining  to  air 
pollution  which  are  no  longer  legally  in 
effect.  Deleting  these  rules  from  the  CFR 
will  clarify  the  legal  status  of  these  rules 
for  both  the  regulated  community  and 
the  public. 

EFFECTIVE  DATE:  This  final  rule  takes 
effect  on  June  29, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Maureen  Delaney,  Office  of  Air  and 
Radiation,  Office  of  Policy  Analysis  and 
Review,  (202)  260-7431. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

On  March  4,  1995  the  President 
directed  all  Federal  agencies  and 
departments  to  conduct  a 
comprehensive  review  of  the  regulations 
they  administer  and,  by  June  1, 1995,  to 
identify  those  rules  that  are  obsolete  or 
unduly  burdensome.  EPA  has 
conducted  a  review  of  all  of  its  rules, 
including  rules  issued  under  the  Clean 
Air  Act  (CAA),  as  amended  (42  U.S.C. 
7401  et  seq.).  Based  on  this  review,  EPA 
is  today  eliminating  the  following 
obsolete  CAA  rules  from  the  CFR.  These 


rules  are  no  longer  legally  in  effect 
because  (1)  they  implement  statutory 
provisions  which  have  been  repealed, 
(2)  they  have  expired  by  their  own  terms 
or  by  the  terms  of  the  statute  or  (3)  they 
have  been  vacated  (i.e.,  declared  void 
and  of  no  effect)  by  a  court. 

The  removal  of  these  rules  from  the 
CFR  because  they  are  no  longer  legally 
in  effect  is  not  intended  to  affect  the 
status  of  any  civil  or  criminal  actions 
that  were  initiated  prior  to  June  29. 1995 
or  which  may  be  initiated  in  the  future 
to  redress  violations  of  the  rules  that 
occurred  when  the  rules  were  still 
legally  in  effect. 

II.  Obsolete  Rules 

A.  Portions  of  Parts  51  and  52 

The  following  deletions  have  been 
divided  into  three  basic  types  of 
regulations  found  in  40  CFR  parts  51 
and  52:  (1)  Rules  applicable  on  a 
national  basis,  without  state-specific 
counterparts;  (2)  rules  applicable  on  a 
national  basis,  supplemented  by  state- 
specific  rules  that  implement  them;  and 
(3)  rules  applicable  to  a  specific  state, 
without  national  counterparts.  This 
notice  looks  at  each  of  these  types  in 
turn,  setting  forth  the  reasons  that  EPA 
seeks  today  to  remove  them  from  the 
CFR. 

Any  deletion  of  provisions  that  state 
plans  currently  reference  is  not 
intended  to  disturb  those  references, 
and  EPA  interprets  those  references  to 
be  to  the  version  that  was  in  the  CFR 
when  the  state  adopted  the  reference, 
unless  the  state  subsequently  provides 
otherwise. 

1.  National  Rules  Without  State-Specific 
Coimterparts 

The  following  sets  of  regulations 
apply  on  a  national  basis,  cuid  are  not 
further  applied  or  implemented  by  any 
state-specific  regulations.  EPA  has 
reviewed  these  rules  and -found  them 
legally  obsolete  or  superseded  for  the 
reasons  set  forth  below.  EPA  in  this 
notice  therefore  is  removing  them  from 
the  CFR. 

40  CFR  51.105  Approval  of  plans:  first 
sentence  only.  The  first  sentence  of 
§  51.105  provides  that  the  Administrator 
will  approve  any  state  implementation 
plan  (SIP)  or  portion  thereof  if  she 
determines  that  it  meets  the 
requirements  of  the  Act.  This  provision 
has  been  superseded  by  the  1990  CAA 
provisions  under  Sections  110  (k)  and 
(1).  Accordingly.  EPA  is  removing  the 
first  sentence  of  this  section  from  the 
CFR. 

40  CFR  51.1  iKaHc)  Description  of 
control  measures.  Section  51.111(a)— (c) 
describes  what  a  control  strategy  must 


include,  including  a  description  of 
control  measures,  schedule  for 
implementation,  and  copies  of  laws  ano 
a  description  of  administrative 
procedures  used  to  implement  each 
control  measure.  These  provisions  have 
been  superseded  by  the  substantive 
provisions  of  Part  D  of  Title  I  of  the 
CAA.  Sections  171  et  seq.,  in 
conjunction  with  the  completeness 
criteria  in  40  CFR  part  51,  Appendix  V 
Accordingly,  EPA  is  removing 
paragraphs  (a),  (b).  and  (c)  of  §  51.111 
from  the  CFR. 

40  CFR  51.113  Time  period  for 
demonstration  of  adequacy.  Section 
51.113  provides  the  time  periods  for  a 
demonstration  of  the  adequacy  of  a 
control  strategy  to  attain  the  primary 
national  ambient  air  quality  standard. 
This  provision  has  been  superseded  by 
the  1977  and  the  1990  amendments  to 
the  CAA,  Sections  110, 172, 177, 181 
and  182.  These  Sections  include  the 
details  of  how  nonattainment  areas  are 
established,  what  strategies  should  be 
included  in  plans  to  show  attainment  in 
these  areas,  and  when  the  plans  must  be 
submitted.  Accordingly,  EPA  is 
removing  §  51.113  from  the  CFR. 

40  CFR  51.213(b)  Transportation 
control  measures,  emission  data 
maintenance.  Section  51.213(b) 
provides  that  for  measures  involving 
inspection,  maintenance,  or  retrofit, 
data  must  include  the  results  of  an 
emission  surveillance  program  designed 
to  determine  actual  average  per  vehicle 
emissions  reductions  attributable  to  an 
I/M  or  retrofit  measure.  This  regulation 
has  been  superseded  by  the  I/M  rules 
issued  under  the  1990  amendments  to 
the  CAA,  Section  182(a)(2)(B)(2).  and 
EPA  regulations  at  §  51.350  et  seq. 
40  CFR  51.241(a)  Nonattainment 
areas  for  carbon  monoxide  (CO)  and 
ozone:  last  two  sentences  only.  The  last 
two  sentences  in  §  51.241(a)  provide 
that,  in  determining  the  organization 
responsible  for  developing  a  revised  SIP 
for  nonattainment  areas  for  ozone  and 
CO.  the  procedures  described  in  the 
Section  1 74  Guidelines  issued  in 
December.  1977,  and  published  as 
appendix  U  to  part  51,  shall  be 
consulted.  These  sentences  have  been 
superseded  by  the  1990  CAA 
amendments  to  Section  174,  and  by  new 
Section  174  guidance,  including 
Transportation  &  Air  Quality  Plaiming 
Guidelines,  July  1992.  Accordingly,  EPA 
is  removing  the  last  two  sentences  of 
§  51.241(a)  from  the  CFR. 

40  CFR  Part  51  Appendix  U  CAA 
Section  1 74  Guidelines.  Guidance  on 
designation  of  lead  planning 
organizations.  40  CFR  part  51,  appendix 
U,  contains  Guidance  on  the 
Designation  of  Lead  Planning 
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Organizations  for  Nonattainment  Areas, 
and  on  Determination  of  Interagency 
Responsibilities,  and  is  referenced  in 
§  51.241(a)  above.  It  was  jointly  issued 
by  EPA  and  the  U.S.  Department  of 
Transportation  in  1977.  This  guidance 
has  been  superseded  by  the  1990 
amendments  to  CAA  Section  174,  and 
by  new  guidance  issued  by  EPA,  as 
described  above. 

40  CFR  52.25  Date  for  submission  of 
set  II CTG  regulations.  This  section  sets 
a  January,  1981  date  for  adoption  and 
submittal  of  reasonably  available  control 
technology  (RACT)  requirements  for 
sources  covered  by  control  technique 
guidelines  (CTGs)  issued  between 
January  1978  and  January  1979  (Set  II 
CTGs).  This  regulation  is  rendered 
obsolete  by  Sections  182(a)(2)(A)  and 
182(b)(2)  of  the  CAA,  which  estabhsh 
dates  for  submitting  new  RACT 
measures.  Accordingly,  EPA  is 
removing  §  52.25  from  the  CFR. 

2.  National  Rules  With  State-Specific 
Counterparts 

The  following  set  of  regulations 
includes  national  rules  which  are 
further  implemented  or  applied  by  state- 
specific  regulations.  The  regulations 
relate  to  (a)  maintenance  of  national 
standards,  (b)  extensions  and  attainment 
dates,  and  (c)  indirect  source  review. 
EPA  has  reviewed  these  rules  and  found 
them  legally  obsolete  or  superseded  for 
the  reasons  set  forth  below.  In  this 
notice  EPA  therefore  is  deleting  these 
regulations  from  the  CFR. 

For  each  set  of  regulations,  EPA  has 
set  forth  first  the  national  rules, 
followed  by  the  corresponding  state- 
specific  rules  which  implement  them. 

(a)  Maintenance  of  National 
Standards 

(i)  National  Rules. 

40  CFR  Part  51,  Subpart  D:  Maintenance 
of  National  Standards:  §§51.40-51.63 

(Includes  the  following  rules:) 
§51.40    Scope 
§  51.41     Air  Quality  Maintenance  Area 

(AQMA)  analysis:     Submittal  date 
§51.42    AQMA  analysis:    Analysis  period 
§51.43     AQMA  analysis:     Guidelines 
§51.44    AQMA  analysis:    Projection  of 

emissions 
§51.45    AQMA  analysis:    Allocation  of 

emissions 
§51.46    AQMA  analysis:    Projection  of  air 

quality  concentrations 
§51.47     AQMA  analysis:     Description  of 

data  sources 
§51.48    AQMA  analysis:     Databases 
§51.49    AQMA  analysis:    Techniques 

description 
§51.50    AQMA  analysis:    Accuracy  factors 
§51.51    AQMA  analysis:    Submittal  of 

calculations 
§51.52     AQMA  plan:    General 


§51.53    AQMA  plan:     Demonstration  of 

adequacy 
§51.54     AQMA  plan:     Strategies 
§  51.55    AQMA  plan:     Legal  authority 
§51.56    AQMA  plan:     Future  strategies 
§51.57    AQMA  plan:    Future  legal 

authority 
§51.58    AQMA  plan:     Intergovernmental 

cooperation 
§51.59    jReserved) 
§51.60    AQMA  plan:    Resources 
§51.61     AQMA  plan:     Submittal  format 
§51.62     AQMA  analysis  and  plan:     Data 

availability 
§51.63    AQMA  analysis  and  plan: 

Alternative  procedures 
§  52.22(a)    Maintenance  of  national 

standards 

(§  52.22(b)  is  also  being  deleted  today 
as  obsolete.  It  is  discussed  separately 
under  Section  (c)  below.  Indirect  Source 
Review.) 

This  group  of  rules  deals  with 
maintenance  requirements  which 
required,  among  other  things,  the 
submittal  of  plans  by  May,  1978.  These 
provisions  were  superseded  by  the  1977 
and  1990  amendments  to  the  CAA, 
which  replaced  the  maintenance 
scheme  embodied  in  the  above-cited 
regulations.  Part  D  of  Title  I  of  the  CAA, 
including  Section  175A,  establishes  an 
entirely  new  and  different  attainment 
and  maintenance  regulatory  structure, 
which  rendered  these  regulations 
obsolete.  Accordingly,  EPA  is  removing 
them  from  the  CFR.  By  removing  these 
provisions,  EPA  is  not  affecting  any 
obligation  under  Section  110(a)(1)  for  an 
area  never  designated  non-attainment 
under  the  1990  CAA  to  have  a  plan  to 
maintain  the  national  ambient  air 
quality  standards. 

(ii)  State-Specific  Rules. 

The  following  state-specific  rules 
implement  the  provisions  of  40  CFR 
51.40-51.63  and  40  CFR  52.22(a).  and 
are  therefore  obsolete.  Accordingly,  EPA 
is  removing  the  following  state-specific 
rules  from  the  CFR.  The  state  specific 
rules  have  been  grouped  by  the  EPA 
Region  responsible  for  administering 
them: 

REGION  1  (Connecticut,  Maine, 
Massachusetts,  New  Hampshire,  Rhode 
Island,  Vermont) 

§  52.379    Maintenance  of  national  standards 
§  52.1028    Maintenance  of  national 

standards 
§52.1528    Maintenance  of  national 

standards 
§  52.2082     Maintenance  of  national 

standards 
§  52.2379    Maintenance  of  national 

standards 


REGION  2  (New  Jersey,  New  York. 
Puerto  Rico,  Virgin  Islands) 

§52.1602    Maintenance  of  national 

standards 
§  52. 1688    Maintenance  of  national 

standards 
§52.2728    Maintenance  of  national 

standards 
§  52.2778    Maintenance  of  national 

standards 

REGION  3  (Delaware,  District  of 
Columbia,  Maryland,  Pennsylvania. 
Virginia.  West  Virginia) 

§  52.431  Maintenance  of  national  standards 
§  52.497  Maintenance  of  national  standards 
§52.1115    Maintenance  of  national 

standards 
§  52.2056    Maintenance  of  national 

standards 
§  52. 2449    Maintenance  of  national 

standards 
§52.2526    Maintenance  of  national 

standards 

REGION  4  (Alabama.  Florida,  Georgia, 
Kentucky,  Mississippi,  North  CaroUna. 
South  Carolina.  Tennessee) 

§  52.59    Maintenance  of  national  standards 
§  52.529    Maintenance  of  national  standards 
§  52.580    Maintenance  of  national  standards 
§  52.929    Maintenance  of  national  standards 
§52.1279    Maintenance  of  national 

standards 
§52.1777    Maintenance  of  national 

standards 
§52.2129    Maintenetnce  of  national 

standards 
§  52.2232    Maintenance  of  national 

standards 

REGION  5  (Illinois.  Indiana.  Michigem. 
Minnesota,  Ohio.  Wisconsin) 

§  52.735  Maintenance  of  national  standards 
§  52.792  Maintenance  of  national  standards 
§52.1178    Maintenance  of  national 

standards 
§52.1229    Maintenance  of  national 

standards 
§52.1883    Maintenance  of  national 

standards 
§  52.2580    Maintenance  of  national 

standards 

REGION  6  (Arkansas.  Oklahoma.  Texas) 

§  52. 182  Maintenance  of  national  standards 
§  52. 1927    Maintenance  of  national 

standeirds 
§  52.2302    Maintenance  of  national 

standards 

REGION  7  (Iowa.  Kansas.  Missouri. 
Nebraska) 

§  52.832  Maintenance  of  national  standards 
§  52.883  Maintenance  of  national  standards 
§52.1338     Maintenance  of  national 

standards 
§52.1435    Maintenance  of  national 

standards 
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REGION  8  (Colorado.  Montana.  North 
Dakota.  South  Dakota.  Utah.  Wyoming) 

§  52.341  Maintenance  of  national  standards 
§52.1381     Maintenance  of  national 

standards 
§  52.1827    Maintenance  of  national 

standards 
§  52.2176    Maintenance  of  national 

standards 
§  52.2345    Maintenance  of  national 

standards 
§  52.2631     Maintenance  of  national 

standards 

REGION  9  (Arizona.  California.  Hawaii. 
Nevada.  American  Samoa,  Guam) 

§52.143  Maintenance  of  national  standards 
§  52.267  Maintenance  of  national  standards 
§  52.631  Maintenance  of  national  standards 
§  52. 2674     Maintenance  of  national 

standards 
§52.2826    Maintenance  of  national 

standards 

REGION.IO  (Alaska,  Idaho,  Oregon, 
Washington) 

§  52.682    Maintenance  of  national  standards 
§52.1 986     Maintenance  of  national 
standards 

(b)  Extensions  and  Attainment  Dates 
(i)  National  Rule:  §  51.340  Request  for 
2-year  extension. 

Section  51.340  provides  that  the 
Governor  of  a  State  may  request  the 
Administrator  for  a  two-year  extension 
of  the  three- year  period  for  attainment 
of  a  primary  standard  provided  by  the 
1970  CAA,  Section  110(e).  This 
regulation  deals  with  submission  of 
plans  under  the  1970  Act,  and  is 
superseded  by  the  CAA  of  1990. 

2.  State-Specific  Rules. 

The  following  rules  implement  the 
provisions  of  §51.340,  and  related 
obsolete  attainment  date  and  SIP 
submission  deadlines.  Accordingly, 
EPA  is  deleting  them  from  the  CFR. 

This  group  of  rules  relate  to:  the  two- 
year  attainment  date  extensions  from 
Section  110(e);  extensions  under  old 
Section  172(a)  for  ozone  and  CO;  and 
other  obsolete  attaiiunent  dates.  Yet 
others  deal  with  long-elapsed  extension 
dates  under  Section  110(b)  for 
submissions  of  plans  to  meet  the 
secondary  total  suspended  particulate 
(TSP)  or  sulfur  dioxide  (SO2)  standards, 
as  well  as  some  of  the  attainment  dates 
for  the  secondary  SO2  standard  issued 
under  Section  110(e).  These  old  SO2 
secondary  attainment  and  submission 
dates  may  be  deleted  as  obsolete  for 
areas  that  have  since  attained  the 
standard.  Deletion  of  these  dates  will 
have  no  adverse  effect  on  any 
continuing  obligation  to  submit  any 
plans  for  these  standards. 


REGION  1  (Connecticut.  Massachusetts) 

§52.372    Extensions 
§52.1122     Extensions 

REGION  2  (New  Jersey,  New  York. 
Puerto  Rico.  Virgin  Islands) 

§  52.1572    Extensions 

§  52.1580    Attainment  dates  for  National 

Standards 
§52.1672     Extensions 
§  52.1682     Attainment  dates  for  National 

Standards 
§  52.2723    Attainment  Dates  for  National 

Standards 
§  52.2776    Attainment  Dates  for  National 

Standards 

REGION  3  (Delaware.  District  of 
Columbia,  Maryland.  Pennsylvania, 
Virginia.  West  Virginia) 

§  52.427    Extensions 

§  52.428    Attainment  Dates  for  National 

Standards 
§52.473     Extensions 
§  52.481    Attainment  Dates  for  National 

Standards 
§52.1072     Extensions 
§  52.1078     Attainment  Dates  for  National 

Standards 
§52.2422     Extensions 
§52.2428    Extensions 
§  52.2429    Attainment  Dates  for  National 

Standards 

REGION  4  (Alabama.  Florida,  Georgia, 
Kentucky.  Mississippi.  North  Carolina, 
South  Carolina,  Tennessee) 

§52.52     Extensions 

§52.54    Attainment  Dates  for  National 

Standards 
§  52.523    Attainment  Dates  for  National 

Standards 
§  52.575     Attainment  Dates  for  National 

Standards 
§52.577    Extensions 
§52.922    Extensions 
§  52.1273    Attainment  Dates  for  National 

Standards 
§52.1773     Attainment  Dates  for  National 

Standards 
§52.1776    Extensions 
§52.2127    Extensions 
§  52.2128    Attainment  Dat«»s  for  National 

Standards 

REGION  5  (lUinois,  Indiana,  Michigan, 
Minnesota,  Ohio,  Wisconsin) 

§52.723  Extensions 
§52.772  Extensions 
§  52.783    Attainment  Dates  for  National 

Standards 
§  52.1177    Attainment  Dates  for  National 

Standards 
§  52.1226    Attainment  Dates  for  National 

Standards 
§52.1235    Extensions 
§52.1872    Extensions 
§52.2582     Extensions 

REGION  6  (Arkansas,  Louisiana,  New 
Mexico,  Oklahoma,  Texas) 

§52.173    Extensions 
§  52.176    Attainment  Dates  for  National 
Standards 


§  52.979     Attainment  Dates  for  National 

Standards 
§  52.1630    Attainment  Dates  for  National 

Standards 
§52.1631     Extensions 
§  52.1925    Attainment  Dates  for  National 

Standards 
§52.2272     Extensions 
§52.2279    Attainment  Dates  for  National 

Standards 

REGION  7  (Iowa.  Kansas.  Missouri, 
Nebraska) 

§  52.824     Extensions 

§  52.827    Attainment  Dates  for  National 

Standards 
§  52.880    Extensions 
§52.1331     Extensions 
§52.1332    Attainment  Dates  for  National 

Standards 
§52.1426    Extensions 
§  52.1431    Attainment  Dates  for  National 

Standards 

REGION  8  (Colorado.  Montana.  North 
Dakota,  South  Dakota,  Utah.  Wyoming) 

§  52.322     Extensions 

§  52.325    Attainment  Dates  for  National 

Standards 
§52.1823    Attainment  Dates  for  National 

Standards 
§52.2174    Attainment  Dates  for  National 

Standards 
§  52.2627    Attainment  Dates  for  National 

Standards  • 

REGION  9  (Arizona.  California,  Hawaii, 
Nevada.  American  Samoa,  Guam) 

§52.122     Extensions 

§52.131     Attainment  Dates  for  National 

Standards 
§52.222    Extensions 
§  52.238    Attainment  Dates  for  National 

Standards 
§52.622     Extensions 
§  52.628     Attainment  Dates  for  National 

Standards 
§  52.1480    Attainment  Dates  for  National 

Standards 
§52.1481     Extensions 
§  52.2673    'Attainment  Dates  for  National 

Standards 
§  52.2823     Attainment  Dates  for  National 

Standards 

REGION  10  (Alaska.  Idaho.  Oregon. 
Washington) 

§  52.81     Attainment  Dates 
§  52.82     Extensions 
§52.672     Extensions 
§52.2472     Extensions 
§  52.2478    Attainment  dates 

(c)  Indirect  Source  Review 

(i)  National  Rules. 

This  group  of  rules  deals  with 
requirements  that  state  plans  include  a 
program  for  the  preconstruction  review 
of  indirect  sources  of  pollution  (e.g., 
parking  garages)  in  order  to  gain 
approval. 

40  CFR  52.22(b).  Section  52.22(b) 
includes  provisions  for  indirect  source 
review  and  for  disapproving  SIPs  for 
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failing  to  meet  indirect  source  review 
requirements  contained  in  §  51.12, 
which  no  longer  exists.  Furthermore, 
this  provision  has  been  suspended  since 
shortly  after  its  creation  per 
§52.22(b)(16).  Finally,  SecUon 
110(a)(5)(A)  of  the  CAA  provides  that 
the  Adiministrator  may  not  require  the 
states  to  include  indirect  source  review 
programs  in  their  plans  as  a  condition 
of  plan  approval.  These  provisions 
establish  such  prohibited  requirements, 
and  thus  are  obsolete.  Accordingly, 
§  52.22(b)  is  being  removed  from  the 
CFR. 

40  CFR  52.06(c)  Legal  authority. 
Section  52.06(c)  deals  with 
requirements  for  establishing 
transportation  and  land  use  controls. 
These  have  been  superseded  by  the 
completeness  criteria  in  Appendix  V  of 
Part  51  under  the  1990  amendments  to 
Section  llOOc).  In  addition,  the  CAA 
now  restricts  EPA's  authority  to  require 
or  impose  certain  transportation  control 
measures  in  state  plans.  See  Sections 
1 10(c)(2)  and  1 10(a)(5)  of  the  CAA. 
Accordingly,  EPA  is  removing  §  52.06(c) 
from  the  CFR. 

Part  52  Appendix  A:  Interpretive  rulings 
for  §  52.22(b)  regulation  for  review  of 
new  or  modified  indirect  sources. 

Appendix  A  includes  interpretive 
rulings  for  §  52.22(b),  which  is  being 
deleted  today  as  superseded  by  Section 
110(a)(5)(A).  Accordingly,  EPA  is 
removing  Appendix  A  from  the  CFR. 

(ii)  Regional  Rules. 

The  following  rules  implement  the 
provisions  of  40  CFR  52.22(b)  and 
Appendix  A  to  part  52.  and  accordingly 
EPA  is  deleting  them  from  the  CFR: 

REGION  1  (Massachusetts) 

§52.1124  (a),  (b)     Review  of  new  sources 
and  modifications 

REGION  2  (New  Jersey,  Puerto  Rico) 

§  52.1578  (a),  (b)     Review  of  new  sources 

and  modifications 
§  52.2724    Review  of  new  sources  and 

modifications 

REGION  3  (Delaware,  Pennsylvania) 

§  52.426    Review  of  new  sources  and 

modifications 
§  52.2448    Review  of  new  sources  and 

modifications 

REGION  4  (Georgia,  Mississippi,  South 
Carolina,  Tennessee) 

§52.574    Review  of  new  sources  and 

modifications 
§52.1276    Rev  iew  of  new  sources  and 

modifications 
§52.2125     Review  of  new  sources  and 

modifications 
§  52.2228  (a),  (b)    Review  of  new  sources 

and  modifications 


REGION  5  (Wisconsin) 

§52.2579    Review  of  new  sources  and 
modifications 

REGION  7    (Kansas.  Missouri) 

§  52.878    Review  of  new  sources  and 

modifications 
§  52.1328    Review  of  new  sources  and 

modifications 

REGION  9  (Arizona,  Hawaii) 

§52.129  (e),  (f)    Review  of  new  sources  and 

modifications 
§  52.629    Review  of  new  sources  and 

modifications 

REGION  10  (Alaska) 

§  52.78    Review  of  new  sources  and 
modifications 

3.  State-Specific  Regulations  Without 
National  Counterparts 

The  following  set  of  rules  includes 
rules  applicable  only  on  a  state-specific  . 
basis,  unaccompanied  by  any 
counterpart  national  rule.  EPA  has 
reviewed  these  rules  and  found  them  to 
be  legally  obsolete  or  superseded  for  the 
reasons  set  forth  below.  These  rules  are 
grouped  by  the  EPA  Regional  Office 
responsible  for  administering  them. 

REGION  2  (New  York,  Puerto  Rico) 

40  CFR  52.1675(f)  Control  strategy 
and  regulations  for  sulfur  oxides.  This 
rule  establishes  temporary  fuel 
variances  which  have  expired  by  their 
own  terms  many  years  ago  and  have  no 
ciurent  effect.  Accordingly  this  rule  may 
be  removed  from  the  CFR. 

40  CFR  52.2730  Compliance 
schedules.  This  regulation  sets  forth 
final  compliance  dates  for  various 
sources  in  Puerto  Rico,  ranging  from 
1973  to  1974.  These  dates  are  now  more 
than  twenty  years  old,  and  have  been 
rendered  obsolete  by  the  subsequently 
applicable  emission-limiting 
requirements.  Accordingly,  this  rule 
may  be  removed  from  the  CFR. 

REGION  3  (Pennsylvania,  Virginia,  West 
Virginia) 

40  CFR  52.2055(c)  Review  of  new 
sources  and  modifications.  Section 
52.2055  provides  that  special  permit 
requirement  regulations  for 
Pennsylvania  are  approved  on  the 
condition  that  certain  revisions  are 
submitted  to  EPA.  Section  52.2055  was 
originally  promulgated  on  March  19. 
1981  (46  FR  17552  (July  13.  1981)). 
Pennsylvania  submitted  revisions  which 
addressed  the  deficiencies  cited  by  EPA 
in  §  52.2055(c).  On  February  26.  1982 
(47  FR  8358).  EPA  approved  these 
revised  sections  as  part  of  the 
Pennsylvania  SIP,  and  codified  the 
approval  at  §52.2020(c)(41).  At  the 
same  time,  EPA  modified  §  52.2055(a)  to 


reflect  EPA's  approval  of  these 
previously  conditionally  approved  or 
unapproved  regulations.  Since 
§  52.2020(c)(41)  reflects  EPA's  current 
assessment  that  the  1981  amendments 
are  fully  approvable,  §  2055(c)  is 
obsolete,  and  is  being  removed  from  the 
CFR. 

40  CFR  52.2424  General  requirements. 
Section  52.2424  provides  that  the 
requirements  of  §51.110  (b)  and  (d)  are 
not  met  because  the  Virginia  SIP  does 
not  provide  for  CO  and  ozone 
attainment  as  expeditiously  as 
practicable,  as  evidenced  by  the  State's 
failure  to  propose  sufficient  interim 
control  measiues  to  be  implemented 
during  the  two-year  period  for  which  an 
extension  to  attain  the  national 
standeu-ds  was  requested.  This  rule  has 
been  superseded  by  new  plan 
submission  requirements  and 
attainment  dates  in  the  1990 
amendments  to  the  CAA,  and 
accordingly  may  be  removed  from  the 
CFR. 

40  CFR  52.2522(a)  Approval  status. 
Section  52.2522(a)  approves  a  consent 
order  for  a  period  of  three  years  until 
July  6,  1985,  after  which  affected 
sources  must  comply  with  the 
applicable  SIP.  Since  the  term  of  the 
approval  has  expired,  this  rule  is 
obsolete  and  accordingly  may  be 
deleted. 

40  CFR  52.2522(d).  SecUon  52.2522(d) 
provides,  among  other  things,  that 
continued  satisfaction  of  the 
requirements  of  Part  D  for  the  ozone 
portion  of  the  West  Virginia  SIP 
depends  on  the  submittal  of  RACT 
requirements  by  July,  1980  for  sources 
covered  by  CTGs.  This  section  has  been 
superseded  by  the  RACT  provisions  of 
the  1990  CAA,  as  described  above. 
Accordingly,  EPA  is  removing 
§  52.2522(d)  from  the  CFR. 

40  CFR  52.2531  Control  strategy: 
hydrocarbons.  Section  52.2531 
conditionally  approves  the  West 
Virginia  ozone  plan  for  Kanawha  Valley 
on  the  condition  that  the  state  adopt  an 
adequate  test  method  for  a  certain 
regulation.  The  revised  test  method  in 
state  regulation  XXIII  (for  bulk  gasoline 
loading  terminals)  referred  to  in  this 
section  was  submitted  by  West  Virginia 
on  November  6,  1980,  approved  by  EPA 
on  November  20,  1981  (46  FR  57044) 
and  codified  at  §  52.2425(c)(16).  Thus 
§  52.2531  is  obsolete,  emd  accordingly. 
EPA  is  removing  it  from  the  CFR. 

40  CFR  52.2532:  Control  strategy: 
particulate  matter.  Section  52.2532 
states  that  West  Virginia  does  not  have 
approved  plans  for  attaining  secondary 
TSP  standards  in  certain  areas.  EPA  may 
no  longer  require  development  of 
control  strategies  designed  to  attain  the 


secondary  TSP  standard  after  the  July  1, 
1987  promulgation  of  the  particulate 
matter  (PMlO)  standard  and  the  repeal 
of  the  secondary  TSP  standard.  See  52 
FR  24634  (July  1. 1987).  This  regulation 
is  therefore  obsolete,  and  accordingly 
EPA  is  removing  it  from  the  CFR. 

REGION  5  (Ohio) 

40  CFR  52.1881(b).  the  following 
portions  only: 

(12)  Allen  Co. 

(13)  Ashtabula  Co. 

(14)  Athens  Co. 

(15)  Auglaize  Co. 

(16)  Belmont  Co. 
(18)  Clark  Co. 

(20)  Columbiana  Co. 

(22)  Crawford  Co. 

(24)  Delaware  Co. 

(25)  Erie  Co. 

(26)  Fairfield  Co. 

(29)  Greene  Co. 

(30)  Hamilton  Co. 

(31)  Hancock  Co. 

(32)  Henry  Co. 

(33)  Huron  Co. 

(34)  Jefferson  Co. 

(36)  Lawrence  Co. :  delete  all  but  (36)(v) 
(Allied  Chemical] 

(37)  Licking  Co. 

(41)  Marion  Co. 

(42)  Medina  Co. 

(43)  Meigs  Co. 

(44)  Mercer  Co. 

(45)  Miami  Co. 

(46)  Montgomery  Co.:  delete  all  but  (46)(i) 
(general  limit) 

(47)  Morgan  Co. 

(48)  Muskingum  Co. 

(49)  Ottawa  Co. 

(50)  Paulding  Co. 

(51)  Pickaway  Co. 
(53)    Richland  Co. 

(55)  Sandusky  Co.:  delete  all  but  55(iv) 
(Martin  Marietta) 

(56)  Scioto  Co. 

(57)  Seneca  Co. 

(60)  Trumbull  Co. 

(61)  Tuscarawas  Co. 

(62)  Vinton  Co. 

(63)  Washington  Co.:  delete  all  but  (63)(iii) 
(Shell  Oil) 

(64)  Wayne  Co. 

The  preceding  portions  of 
§  52.1881(b)  set  forth  various  regulations 
for  the  control  of  sulfur  dioxide  in  the 
State  of  Ohio.  In  1976,  to  address  the 
lack  of  sulfur  dioxide  SIP  limits  in  Ohio, 
EPA  promulgated  a  Federal 
Implementation  Plan  (FIP).  In  the  early 
1980's  Ohio  adopted  and  submitted  and 
EPA  approved  State  rules  limiting  sulfur 
dioxide  emissions  for  many  of  the 
coimties  regulated  in  the  FTP.  Ever  since 
that  time.  §  52.1881  has  stated  that 
approved  State  rules  supersede  any 
corresponding  FIP  rules.  The 
superseded  rules  have  no  effect  and  are 
unenforceable,  and  thus  no  longer  need 
be  retained  in  the  CFR.  The  table  above 
fists  the  rules  in  §  CFR  52.1881(b)  which 


have  been  superseded  and  are 
accordingly  being  removed  from  the 
CFR. 

REGION  6  (Louisiana.  New  Mexico. 
Oklahoma.  Texas) 

40  CFR  52.980  Compliance  schedules. 
Section  52.980  sets  compliance 
schedules  for  certain  facilities  in 
Louisiana;  the  latest  compliance  date  set 
is  1982.  Thus  these  faciUties  were 
required  to  have  come  into  compliance 
more  than  twelve  years  ago.  and 
§  52.980  is  now  obsolete.  Any  remaining 
issues  with  regard  to  compliance  will  be 
dealt  with  under  the  currently 
applicable  requirements.  EPA  is 
therefore  removing  §  52.980  from  the 
CFR. 

40  CFR  52.1626  Compliance 
schedules.  Section  52.1626  sets  forth 
compliance  schedules  for  certain 
sources  in  New  Mexico;  final 
compliance  dates  are  1980,  1982,  and 
1984.  The  facilities  covered  by  this 
section  were  therefore  required  to  have 
come  into  compliance  more  than  ten 
years  ago.  Any  remaining  issues  with 
regards  to  compliance  will  be  dealt  with 
under  the  currently  applicable 
requirements.  EPA  is  therefore  removing 
§  52.1626  from  the  CFR. 

40  CFR  52.1926  General  requirements. 
Section  52.1926  disapproves 
Oklahoma's  definition  of  best  available 
control  technology  (BACT).  The  State 
subsequently  adopted  and  EPA 
approved  rules  to  correct  this 
deficiency.  Section  52.1926  was 
superseded  by  EPA's  approval  of  the 
Oklahoma  prevention  of  significant 
deterioration  (PSD)  SIP  revisions.  See 
§§52.1929.  52.1920(c)(38)(i)(C);  56  FR 
5656  (Feb.  12, 1991).  EPA  is  therefore 
removing  §  52.1926  from  the  CFR. 

40  CFR  52.2275(d)  Control  strategy 
and  regulations:  ozone.  Section 
52.2275(d)  sets  forth  certain  test 
methods  to  be  used  for  purposes  of 
Federal  enforcement.  The  State  of  Texas 
has  adopted  rules  to  cover  these  areas 
and  EPA  has  approved  them,  making 
§  52.2275(d)  obsolete.  See 
§  52.2270(c)(77);  57  FR  44124  (Sept.  24, 
1992).  Accordingly,  EPA  is  removing 
this  section  from  the  CFR. 

REGION  10  (Alaska,  Idaho,  Oregon, 
Washington) 

40  CFR  52.677  Compliance  schedules. 
Section  52.677  sets  forth  compUance 
schedules  for  certain  facifities  in  Idaho. 
The  final  compUance  date  is  1974,  and 
therefore  the  faciUties  covered  by  this 
section  were  required  to  come  into 
compUance  more  than  20  years  ago.  Any 
remaining  issues  with  regards  to 
compUance  wiU  be  dealt  with  under  the 
currently  appUcable  requirements.  EPA 


is  therefore  removing  §  52.677  from  the 
CFR. 

40  CFR  52.1975  Compliance 
schedules.  Section  52.1975  sets  forth 
compUance  schedules  for  certain  types 
of  faciUties,  with  the  latest  fmal 
compliance  date  set  for  January.  1975. 
The  facilities  covered  by  this  section 
were  therefore  required  to  come  into 
compliance  more  than  20  years  ago.  Any 
remaining  issues  with  regards  to 
compliance  will  be  dealt  with  under  the 
currently  applicable  requirements.  EPA 
is  therefore  removing  §  52.1975  from  the 
CFR. 

40  CFR  52.2481  Compliance 
schedules.  Section  52.2481  sets  forth 
compliance  schedules  for  certain  types 
of  facilities  in  Washington,  with  the 
final  compliance  date  set  for  July,  1974. 
The  faciUties  covered  by  this  section 
were  therefore  required  to  come  into 
compliance  more  than  20  years  ago.  Any 
remaining  issues  with  regards  to 
compUance  will  be  dealt  with  under  the 
currently  applicable  requirements.  EPA 
is  therefore  removing  §  52.2481  from  the 
CFR. 

40  CFR  52.688  Idaho  rules  and 
regulations.  Section  52.688  provides 
that  Idaho  must  ensure  that  PSD  and 
other  new  source  review  and  operating 
permits  comply  vdth  the  appUcable 
provisions  of  EPA's  revised  stack  height 
regulations,  and  must  also  revise  its 
stack  height  regulations  by  April  8, 
1985.  to  be  consistent  with  EPA's 
revised  regulations.  The  required  SIP 
revision  has  been  submitted  and 
approved.  See  §  52.670(c)(25):  53  FR 
48539  (Dec.  1,  1988).  Accordingly. 
§  52.688  is  now  obsolete  and  EPA  is 
removing  it  &x)m  the  CFR. 

40  CFR  52.689  Idaho  lead  control 
strategy.  Section  52.689  sets  forth  a  lead 
control  strategy  for  the  Bunker  Limited 
Smelter  and  the  area  immediately 
surrounding  it.  The  source.  Bunker 
Limited,  has  been  dismantled  and  has 
ceased  to  exist.  This  regulation  is 
therefore  obsolete,  and  EPA  is  removing 
it  from  the  CFR. 

40  CFR  52.1974  Oregon 
transportation  and  land  use  control. 
Section  52.1974  provides  that  the 
Governor  of  Oregon  must  submit  to  EPA 
no  later  than  April,  1974,  regulations 
needed  to  implement  inspection/ 
maintenance  and  retrofit  programs.  The 
required  SIP  revision  has  been 
submitted  and  approved.  See  §  52.1970; 
46  FR  35  (Jan.  2, 1981).  Accordingly. 
§  52.1974  is  now  obsolete  and  EPA  is 
removing  it  from  the  CFR. 

40  CFR  52.1976  Oregon  control 
strategy:  particulate  matter.  Section 
52.1976  disapproves  certain  Oregon 
rules  as  inconsistent  with  the 
requirements  for  attainment  and 
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maintenance  of  the  particulate  matter 
NAAQS.  The  control  strategy  for  the 
Portland  TSP  nonattainment  area  was 
subsequently  submitted  and  approved. 
See  46  FR  60017  (Dec.  8. 1981).  Since 
§  52.1976  is  now  obsolete,  EPA  is 
removing  it  from  the  CFR. 

40  CFR  52.2475  Washington  legal 
authority.  Section  52.2475  found  that 
Washington  lacked  legal  authority  to 
implement  various  transportation 
control  strategies.  The  required  legal 
authorities  and  SIP  revisions  have  been 
submitted  and  approved.  See 
§§52.2470(c)(22)  (Seattle). 
52.2470(c)(24)  (Spokane);  46  FR  45607 
(Sept.  14,  1981),  47  FR  1266  (Mar.  22. 
1982).  Since  §  52.2475  is  now  obsolete, 
EPA  is  removing  it  from  the  CFR. 

Regulations  made  obsolete  by 
§52.2470.  The  following  miscellaneous 
provisions  for  the  State  of  Washington, 
which  date  back  to  the  early  1970's  and 
arise  in  part  from  a  FIP,  are  obsolete  and 
have  been  superseded  by  approved  SIP 
control  strategies  (see  §  52.2470;  46  FR 
45607  (Sept.  14, 1981),  47  FR  1266  (Mar. 
22,  1982)): 

§  52.2477    Washington  source  surveillance. 
$52.2485     Washington  Inspection  and 

Maintenance  Program 
$52.2486    Washington  Management  of 

Parking  Supply 
$  52.2489    Washington  Reduction  of  Parking 

Spaces 
$  52.2490    Washington  Air  bleed  to  Intake 

Manifold 
$  52.2491     Washington  Exhaust  Gas 

Recirculation-air  bleed 
$  52.2492    Washington  Computer  Carpool 

Matching  System 
S  52.2493     Washington  Transit  Improvement 

Measure 
$  52. 2494    Washington  Bike  Lanes  and  Bike 

Racks 
§  52.2496    Washington  Maintenance  of 

National  Standards 

B.  Portions  of  Parts  60,  65,  85,  and  86 

40  CFR  Part  60.  Subpart  D,  §  60.47. 
Subpart  D  of  part  60,  promulgated  on 
July  1, 1979,  establishes  new  source 
performance  standards  for  fossil-fuel- 
fired  steam  generators  for  which 
construction  is  commenced  after  August 
17,  1971,  pursuant  to  Section  111  of  the 
CAA.  CAA  Section  lll(j)  gives  the 
Administrator  the  discretion  to  issue 
one  or  more  waivers  from  the 
requirements  of  Section  111  upon  the 
request  of  any  person  proposing  to  own 
or  operate  a  new  source  using  an 
innovative  technological  system  or 
systems  of  continuous  emission 
reduction.  Section  60.47  establishes 
such  a  waiver  for  sulfur  dioxide 
emissions  from  Unit  No.  3  at  the  Homer 
City  Steam  Electric  Generating  Station 
Center  Township  in  Indiana  County, 
Pennsylvania.  Sections  60.47  (b)  and  (c) 


expressly  state  that  the  waiver  expires 
on  November  30,  1981,  and  that 
commencing  December  1, 1981,  and 
continuing  thereafter,  the  emissions 
limitations  provided  in  §  60.43(a)(2) 
apply.  Accordingly,  since  the  waiver 
has  expired,  EPA  is  removing  §60.47, 
including  References  and  Appendix  I, 
from  the  CFR. 

40  CFR  Part  60.  Subpart  SB.  §  60.286. 
Subpart  BB  of  part  60,  promulgated  on 
February  23.  1978.  and  amended  on 
May  20.  1986.  establishes  new  source 
performance  standards  for  Kraft  Pulp 
Mills  pursuant  to  Section  111  of  the 
CAA.  CAA  Section  lll(j)  gives  the 
Administrator  the  discretion  to  issue 
one  or  more  waivers  from  the 
requirements  of  Section  111  upon  the 
request  of  any  person  proposing  to  own 
or  operate  a  new  source  using  an 
iimovative  technological  system  or 
systems  of  continuous  emission 
reduction.  Section  60.286  establishes 
such  a  waiver  for  the  No.  10  batch 
digester  at  Owens-Illinois  Incorporated 's 
Valdosta  kraft  pulp  mill  in  Clyattville, 
Georgia.  Section  60.286(a)(2)  expressly 
states  that  the  waiver  expires  on  or 
before  December  31, 1987.  Since  the 
waiver  has  expired  by  its  own  terms, 
EPA  is  removing  §60.286  from  the  CFR. 

40  CFR  Part  60.  Subpart  AAA. 
§§  60.530(c).  60.530(d),  60.532(a), 
60.533(e)(2).  60.533(h).  60.533(j)(l)(i), 
60.533(p)(4)(ii)(B).  60.535(a)(2), 
60.535(c),  60.537(e),  60.537(b)(2), 
60.539a(b)(l).  Subpart  AAA  of  part  60 
establishes  standards  of  performance  for 
new  residential  wood  heaters  pursuant 
to  Section  111  of  the  CAA.  The 
standards  were  promulgated  on 
February  26,  1988,  and  amended  on 
April  12.  1988.  April  26, 1988.  and 
February  13, 1992.  Section  60.532(b) 
establishes  emission  limitations  for 
particulate  matter  for  each  wood  heater 
manufactured  on  or  after  July  1,  1990, 
or  sold  at  retail  on  or  after  July  1, 1992. 
Certain  provisions  of  subpart  AAA 
which  establish  duties,  emission 
limitations,  or  waivers  for  the  period 
preceding  July  1, 1992.  are  superseded 
by  §  60.532(b)  and  are  therefore  being 
removed  from  the  CFR.  These 
provisions  are: 

Section  60.530(c),  which  exempts 
certfun  wood  heaters  manufactiu^d 
before  July  1,  J990,  and  sold  at  retail 
before  July  1,  1992; 

Section  60.530(d),  which  exempts 
certain  wood  heaters  manufactured 
between  July  1, 1988  and  Jime  30,  1989, 
and  sold  at  retail  before  July  1,  1991; 

Section  60.532(a),  which  estabUshes 
particulate  matter  emission  limitations 
for  wood  heaters  manufactured  on  or 
after  July  1,  1988,  or  sold  at  retail  on  or 
after  July  1,  1990; 


Section  60.533(e)(2),  which 
establishes  an  option  for  a  wood  heater 
application  determination  for  a  period 
ending  June  30, 1988; 

Section  60.533(h),  which  specifies  the 
Administrator's  duties  between  the 
period  April  1,  1987  through  July  1, 
1990  with  respect  to  determining 
whether  an  undue  certification  delay 
exists; 

Section  60.533(j)(l)(i).  which  states 
that  a  certificate  of  compliance  for  a 
model  meeting  the  emissions  limitations 
in  §  60.532(a)  expires  on  June  30,  1990; 

Section  60.533(p)(4)(ii)(B),  which 
requires  the  Administrator  to  pubhsh  a 
decision  by  July  1, 1990  for  each  test 
method  and  procedure  set  out  in 
§  60.534(a); 

Section  60.535(a)(2),  which 
establishes  an  option  for  a  laboratory  to 
be  certified  for  a  period  ending  on  June 
30, 1988; 

Section  60.535(c),  which  applies  to 
laboratories  accredited  by  the  State  of 
Oregon  prior  to  1988  and  such 
accreditations  expired  in  1993  or  earlier; 

Section  60.537(b)(2),  which  requires 
accredited  laboratories  to  issue  certain 
reports  to  the  Administrator  between 
April  1, 1987  and  July  1. 1990; 

Section  60.537(e),  which  establishes 
the  procedures  for  a  manufacturer 
seeking  an  exemption  under  §  60.530(d), 
which  is  obsolete  (see  above);  and 

Section  60.539a(b)(l),  which  no 
longer  is  applicable  because  it  applies  to 
wood  heaters  exempted  under 
§  60.530(c),  which  is  obsolete  (see 
above). 

40  CFR  Part  65.  EPA  promulgated  part 
65's  regulations  on  delayed  compliance 
orders  in  1978  pursuant  to  Section 
113(d)  of  the  CAA.  Section  113(d) 
authorized  the  Administrator  to  issue 
delayed  compliance  orders  permitting  a 
delay  in  compliance  with  applicable 
regulations  contained  in  a  SIP.  The  1990 
amendments  to  the  CAA  amended 
Section  113(d)  and  repealed  the 
authority  to  issue  delayed  compliance 
orders.  Furthermore,  all  of  the  delayed 
compliance  orders  listed  in  part  65  have 
expired.  Accordingly.  EPA  is  removing 
part  65  from  the  CFR. 

40  CFR  Part  85,  Subpart  E.  Prior  to 
1990,  Section  202(b)(7)  of  the  CAA 
established  a  research  objective  to 
reduce  emissions  of  oxides  of  nitrogen 
from  light-duty  motor  vehicles.  In  1980, 
EPA  promulgated  subpart  E  of  part  85 
establishing  a  research  program  to 
implement  Section  202(b)(7)'s  objective. 
The  1990  amendments  to  the  CAA 
repealed  Section  202(b)(7),  making 
subpart  E  obsolete.  Accordingly,  H'A  is 
now  removing  subpart  E  from  the  CFR. 

40  CFR  §§86.1104-87  and  86.1104- 
90.  Subpart  L  of  40  CFR  part  86  sets 
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forth  nonconformance  penalties  for 
gasoline-fueled  and  diesel  heavy-duty 
engines  (HDEs)  and  heavy-duty  vehicles 
(HDVs),  including  certain  Hght-duty 
trucks.  Section  206(g)  of  the  CAA 
requires  EPA  to  issue  a  certificate  of 
conformity  for  HDEs  or  HDVs  that 
exceed  an  applicable  emissions 
standard,  but  do  not  exceed  an  upper 
limit  associated  with  that  standard,  if 
the  manufacturer  pays  a 
nonconformance  penalty  (NCP) 
established  by  rulemaking. 

Over  time  EPA  has  promulgated  three 
regulatory  sections  which  set  forth  the 
upper  emission  limit  for  which  an  NCP 
can  be  established.  Each  time  EPA 
promulgated  one  of  these  regulatory 
sections,  the  promulgation  of  the  new 
section  effectively  limited  the 
applicability  of  the  existing  section. 
When  EPA  first  passed  §86.1104-87. 
this  section  established  the  upper  limit 
for  model  year  (MY)  1987  and  all 
subsequent  model  years.  But  when  EPA 
promulgated  §  86.1104-90  for  MY1990 
and  later  models,  the  new  section's 
promulgation  limited  §86.1 104-fl7's 
applicability  to  MY1987  through 
MY1989.  Similarly,  when  EPA 
promulgated  §86.1104-91  for  MY1991 
and  subsequent  model  years  this 
promulgation  had  the  effect  of  limiting 
§  86.1104-90's  applicabihty  to  MY1990 
only. 

Because  both  §  86.1104-87  and 
§86.1104-90  are  time  limited  to  model 
years  that  have  passed,  they  have  no 
legal  effect  for  current  or  future  model 
years.  EPA  is  therefore  removing 
§§86.1104-87  and  86.1104-90  from  the 
CFR 

40  CFR  §§  86. 1105-S7(b)  and 
86.1105-87(c)(l).  Section  86.1105-87 
designates  those  emission  standards  for 
HDEs  and  HDVs  for  which  the  payment 
of  a  NCP  is  an  option  in  the  event  an 
HDE  or  HDV  exceeds  the  applicable 
emission  standard.  Some  of  these  NCP 
provisions  are  now  obsolete  because  the 
emission  standards  to  which  they  relate 
are  no  longer  in  effect  for  current  or 
future  model  years.  Section  86.1105- 
87(b),  which  makes  NCPs  available  for 
diesel  HDEs  that  exceed  an  oxides  of 
nitrogen  (NOx)  emission  standard  of  6.0 
grams  per  brake  horsepower-hour  (g/ 
bhp-hr)  beginning  in  MY1990  or  a 
particulate  (PM)  emission  standard  of 
0.60  g/bhp-hr  beginning  in  MY1988,  is 
obsolete  because  these  emissions 
standards  no  longer  apply  to  current  or 
future  model  years.  Beginning  with 
MY1991  diesel  HDEs.  the  NOx  emission 
standard  changed  to  5.0  g/bhp-hr,  while 
the  PM  standard  changed  to  0.25  g/bhp- 
hr.  See  40  CFR  86.091-1  l(a)(l)(iii)-{iv). 
Similarly,  §86.1105-87(c)(l),  which 
allows  NCPs  for  petroleum-fueled  diesel 


HDEs  MY1991  or  later  that  exceed  0.25 
PM  g/bhp-hr,  is  now  obsolete  because 
the  PM  standard  for  MY  1994  and  later 
model  year  diesel  HDEs  is  0.07  or  0.10 
g/bhp-hr,  depending  on  whether  the 
engine  is  used  in  an  urban  bus.  See  40 
CFR  86.094-ll(a)(l)(iv).  Accordingly, 
EPA  is  removing  paragraphs  (b)  and 
(c)(1)  of  §86.1105-«7  &t)mtheCFR. 

m.  Good  Cause  Exemption  from  Notice- 
and-Comment  Rulemaking  Procedures 

The  CAA  and  Administrative 
Procediu^  Act  generally  require  EPA  to 
provide  prior  notice  and  opportunity  for 
public  comment  before  issuing  a  final 
rule.  42  U.S.C.  7607(d),  5  U.S.C. 
553(b),(c).  Rules  are  exempt  from  this 
requirement  if  EPA  finds  for  good  cause 
that  notice  and  comment  are 
unnecessary.  42  U.S.C.  7607(d)(1).  5 
U.S.C.  553(b)(3)(B). 

EPA  has  determined  that  providing^ 
prior  notice  and  opportunity  for 
comment  on  the  deletion  of  these  rules 
from  the  CFR  is  unnecessary.  For  the 
reasons  discussed  in  Sections  I  and  II, 
these  rules  are  no  longer  legally  in 
effect;  thus,  withdrawing  them  from  the 
CFR  has  no  legal  impact  and  merely 
codifies  the  current  legal  status  of  the 
rules. 

For  the  same  reasons,  EPA  believes 
there  is  good  cause  for  making  the 
removal  of  these  rules  from  the  CFR 
immediately  effective.  See  5  U.S.C. 
553(d). 

rV.  Analyses  under  E.G.  12866.  the 
Unfunded  Mandates  Reform  Act  of 
1995.  the  Regulatory  Flexibility  Act  and 
the  Paperwork  Reduction  Act 

Because  the  withdrawal  of  these  rules 
from  the  CFR  merely  reflects  their 
current  legal  status  and  thus  has  no 
regulatory  impact,  this  action  is  not  a 
"significant"  regulatory  action  within 
the  meaning  of  E.O.  12866,  and  does  not 
impose  any  Federal  mandate  on  State, 
local  or  tribal  governments  or  the 
private  sector  within  the  meaning  of  the 
Unfunded  Mandates  Reform  Act  of 
1995.  For  the  same  reasons,  pursuant  to 
the  Regulatory  Flexibility  Act.  I  certify 
that  this  action  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Finally,  because  these  rules  are  no 
longer  legally  in  effect,  their  deletion 
from  the  CFR  does  not  affect 
requirements  imder  the  Paperwork 
Reduction  Act. 

List  of  Subjects 

40  CFR  Part  51 

Environmental  protection. 
Administrative  practice  and  procedure, 
Air  pollution  control,  Carbon  monoxide. 


Intergovernmental  relations.  Lead, 
Nitrogen  dioxide.  Ozone,  Particulate 
matter.  Reporting  and  recordkeeping 
requirements,  Sulfur  oxides.  Volatile 
organic  compounds. 

40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Carbon  monoxide. 
Intergovernmental  relations.  Lead, 
Nitrogen  dioxide.  Ozone.  Particulate 
matter.  Reporting  and  recordkeeping 
requirements,  Sulfur  oxides.  Volatile 
organic  compounds. 

40  CFR  Part  60 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control,  Aliuninum,    , 
Ammonium  sulfate  plants.  Batteries. 
Beverages.  Carbon  monoxide.  Cement 
industry.  Coal,  Copper,  Dry  cleaners. 
Electric  power  plants.  Fertilizers, 
Fluoride,  Gasoline,  Glass  and  glass 
products.  Grains,  Graphic  arts  industry. 
Heaters,  Household  appliances. 
Insulation,  Intergovernmental  relations. 
Iron,  LabeUng,  Lead,  Lime,  Metallic  and 
nonmetallic  mineral  processing  plants. 
Metals,  Motor  vehicles.  Natural  gas. 
Nitric  acid  plants.  Nitrogen  dioxide, 
Paper  and  paper  products  industry. 
Particulate  matter.  Paving  and  roofing 
materials.  Petroleum,  Phosphate, 
Plastics  materials  and  synthetics. 
Polymers.  Reporting  and  recordkeeping 
requirements.  Sewage  disposal.  Steel. 
Sulfur  oxides.  Sulfuric  acid  plants. 
Tires,  Urethane,  Vinyl.  Volatile  organic 
compounds.  Waste  treatment  and 
disposal.  Zinc. 

40  CFR  Part  65 

Environmental  protection.  Air 
pollution  control. 

40  CFR  Part  85 

Environmental  protection. 
Confidential  business  information. 
Imports,  LabeUng,  Motor  vehicle 
pollution.  Reporting  and  recordkeeping 
requirements.  Research,  Warranties. 

40  CFR  Part  86 

Environmental  protection, 
Administrative  practice  and  procedure. 
Confidential  business  information. 
Labeling,  Motor  vehicle  pollution. 
Reporting  and  recordkeeping 
requirements. 

Dated:  June  8.  1995. 
Mary  D.  Nichols 
^administrator 

For  the  reasons  set  out  in  the 
preamble,  and  under  the  authority  of  42 
U.S.C.  7401-7671q,  title  40,  chapter  I  of 
the  Code  of  Federal  Regulations  is 
amended  as  follows: 
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PART  51— {AMENDED] 

1.  The  authority  citation  for  Part  51 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

§51.105    [Amended] 

2.  Section  51.105  is  amended  by 
removing  the  first  sentence  of  the 
paragraph. 

§51.111    [Amended] 

3.  In  §  51.111,  paragraphs  (a),  (b)  and 
(c)  are  removed,  and  paragraph  (d)  is 
redesignated  as  paragraph  (a). 

§51.113    [Amended] 

4.  Section  51.113  is  removed. 

§51.213    [Amended] 

5.  hi  §  51.213,  paragraph  (b)  is 
removed,  and  paragraphs  (c)  and  (d)  are 
redesignated  as  paragraphs  (b)  and  (c), 
respectively. 

§51.241    [Amended] 

6.  In  §  51.241,  paragraph  (a)  is 
amended  by  removing  the  last  two 
sentences  of  the  paragraph. 

§51.340    [Anrwnded] 

7.  Section  51.340  is  removed. 

Subpart  D  to  Part  51    [Removed  and 
reserved] 

8.  Part  51,  Subpart  D  is  removed  and 
reserved. 

Appendix  U  to  Part  51     [Removed] 

9.  Appendix  U  to  Part  51  is  removed. 

PART  52— [AMENDED] 

10.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

§52.06    [Amended] 

11.  In  §  52.06,  paragraph  (c)  is 
removed. 

§  52.22    [Removed] 

12.  Section  52.22  is  removed. 

§  52.25    [Removed] 

13.  Section  52.25  is  removed. 

§52.52    [Removed] 

14.  Section  52.52  is  removed. 

§52.54    [Removed] 

15.  Section  52.54  is  removed.   ' 

§  52.59    [Removed] 

16.  Section  52.59,  is  removed. 

§  52.78    [Removed] 

17.  Section  52.78  is  removed. 

§  52.81    [Removed  and  reserved] 

18.  Section  52.81  is  removed  and 
reserved. 


§  52.82    [Removed  and  reserved] 

19.  Section  52.82  is  removed  and 
reserved. 

§  52.1 22    [Removed  and  reserved] 

20.  Section  52.122  is  removed  and 
reserved. 

§52.129    [Amended] 

21.  In  §  52.129,  paragraphs  (e)  and  (f) 
are  removed,  and  paragraph  (g)  is 
redesignated  as  paragraph  (e). 

§52.131    [Removed  and  reserved] 

22.  Section  52.131  is  removed  and 
reserved. 

§  52. 1 43    [Removed  and  reserved] 

23.  Section  52.143  is  removed  and 
reserved. 

§  52.1 73    [Removed  and  reserved] 

24.  Section  52.173  is  removed  and 
reserved. 

§  52. 1 76    [Removed  and  reserved] 

25.  Section  52.176  is  removed  and 
reserved. 

§52.182    [Removed] 

26.  Section  52.182  is  removed. 

§  52.222    [Removed  and  reserved] 

27.  Section  52.222  is  removed  and 
reserved. 

§  52.238    [Removed  and  reserved] 

28.  Section  52.238  is  removed  and 
reserved. 

§  52.267    [Removed  and  reserved] 

29.  Section  52.267  is  removed  and 
reserved. 

§  52.322    [Removed  and  reserved] 

30.  Section  52.322  is  removed  and 
reserved. 

§52.325    [Removed  and  reserved] 

31.  Section  52.325  is  removed  and 
reserved. 

§  52.341    [Removed  and  reserved] 

32.  Section  52.341  is  removed  and 
reserved. 

§  52.372    [Removed  and  reserved] 

33.  Section  52.372  is  removed  and 
reserved. 

§  52.379    [Removed  and  reserved] 

34.  Section  52.379  is  removed  and 
reserved. 

§  52.426    [Removed  and  reserved] 

35.  Section  52.426  is  removed  and 
reserved. 

§  52.427    [Removed  and  reserved] 

36.  Section  52.427  is  removed  and 
reserved. 


§  52.428    [Removed  and  reserved] 

37.  Section  52.428  is  removed  and 
reserved. 

§  52.431    [Removed  and  reserved] 

38.  Section  52.431  is  removed  and 
reserved. 

§  52.473    [Removed  and  reserved] 

39.  Section  52.473  is  removed  and 
reserved. 

§  52.481    [Removed  and  reserved] 

40.  Section  52.481  is  removed  and 
reserved. 

§  52.497    [Removed  and  reserved] 

41.  Section  52.497  is  removed  and 
reserved. 

§  52.523    [Removed  and  reserved] 

42.  Section  52.523  is  removed  and 
reserved. 

§  52.529    [Removed  and  reserved] 

43.  Section  52.529  is  removed  and 
reserved. 

§  52.574    [Removed  and  reserved] 

44.  Section  52.574  is  removed  and 
reserved. 

§  52.575    [Removed  and  reserved] 

45.  Section  52.575  is  removed  and 
reserved. 

§  52.577    [Removed  and  reserved] 

46.  Section  52.577  is  removed  and 
reserved. 

§  52.580    [Removed  and  reserved] 

47.  Section  52.580  is  removed  and 
reserved. 

§  52.622    [Removed  and  reserved] 

48.  Section  52.622  is  removed  and 
reserved. 

§  52.628    [Removed  and  reserved] 

49.  Section  52.628  is  removed  and 
reserved. 

§  52.629    [Removed  and  reserved] 

50.  Section  52.629  is  removed  and 
reserved. 

§  52.631    [Removed  and  reserved] 

51.  Section  52.631  is  removed  and 
reserved. 

§  52.672    [Removed  and  reserved] 

52.  Section  52.672  is  removed  and 
reserved. 

§  52.677    [Removed  and  reserved] 

53.  Section  52.677  is  removed  and 
reserved. 

§  52.682    [Removed  and  reserved] 

54.  Section  52.682  is  removed  and 
reserved. 
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§  52.688    [Removed  and  reserved] 

55.  Section  52.688  is  removed  and 
reserved. 

§  52.689    [Removed  and  reserved] 

56.  Section  52.689  is  removed  and 
reserved. 

§  52.723    [Removed  and  reserved] 

57.  Section  52.723  is  removed  and 
reserved. 

§  52.735    [Removed  and  reserved] 

58.  Section  52.735  is  removed  and 
reserved. 

§  52.772    [Removed  and  reserved] 

59.  Section  52.772  is  removed  and 
reserved. 

§  52.783    [Removed  and  reserved] 

60.  Section  52.783  is  removed  and 
reserved. 

§  52.792    [Removed  and  reserved] 

61.  Section  52.792  is  removed  and 
reserved. 

§  52.824    [Removed  and  reserved] 

62.  Section  52.824  is  removed  and 
reserved. 

§  52.827    [Removed  and  reserved] 

63.  Section  52.827  is  removed  and 
reserved. 

§52.832    [Removed  and  reserved] 

64.  Section  52.832  is  removed  and 
reserved. 

§  52.878    [Removed  and  reserved] 

65.  Section  52.878  is  removed  and 
reserved. 

§  52.880    [Removed  and  reserved] 

66.  Section  52.880  is  removed  and 
reserved. 

§  52.883    [Removed  and  reserved] 

67.  Section  52.883  is  removed  and 
reserved 

§  52.922    [Removed  and  reserved] 

68.  Section  52.922  is  removed  and 
reserved. 

§  52.929    [Removed  and  reserved] 

69.  Section  52.929  is  removed  and 
reserved. 

§  52.979    [Removed  and  reserved] 

70.  Section  52.979  is  removed  and 
reserved 

§  52.980    [Removed  and  reserved] 

71.  Section  52.980  is  removed  and 
reserved. 

§  52.1 028    [Removed  and  reserved] 

72.  Section  52.1028  is  removed  and 
reserved. 


§  52.1 072    [Removed  and  reserved] 

73.  Section  52.1072  is  removed  and 
reserved. 

§  52.1 078    [Removed  and  reserved] 

74.  Section  52.1078  is  removed  and 
reserved. 

§  52.1 1 1 5    [Removed  and  reserved] 

75.  Section  52.1115  is  removed  and 
reserved. 

§  52.1 1 22    [Removed  and  reserved] 

76.  Section  52.1122  is  removed  and 
reserved. 

§52.1124    [Amended] 

77.  hi  §  52.1124,  paragraphs  (a)  and 
(b)  are  removed,  and  paragraph  (c)  is 
redesignated  as  paragraph  (a). 

§  52. 1 1 77    [Removed  and  reserved] 

78.  Section  52.1177  is  removed  and 
reserved. 

§  52.1 1 78    [Removed  and  reserved] 

79.  Section  52.1178  is  removed  and 
reserved. 

§  52.1 226    [Removed  and  reserved] 

80.  Section  52.1226  is  removed  and 
reserved. 

§  52.1229    [Removed  and  reserved] 

81.  Section  52.1229  is  removed  and 
reserved. 

§  52. 1 235    [Removed  and  reserved] 

82.  Section  52.1235  is  removed  and 
reserved. 

§  52.1 273    [Removed  and  reserved] 

83.  Section  52.1273  is  removed  and 
reserved. 

"§  52. 1 276    [Removed  and  reserved] 

84.  Section  52.1276  is  removed  and 
reserved. 

§  52. 1 279    [Removed  and  reserved] 

85.  Section  52.1279  is  removed  and 
reserved. 

§  52.1 328    [Removed  and  reserved] 

86.  Section  52.1328  is  removed  and 
reserved. 

§  52.1 331    [Removed  and  reserved] 

87.  Section  52.1331  is  removed  and 
reserved. 

§  52.1332    [Removed  and  reserved] 

88.  Section  52.1332  is  removed  and 
reserved. 

§  52. 1 338    [Removed  and  reserved] 

89.  Section  52.1338  is  removed  and 
reserved. 

§52.1381    [Removed  and  reserved] 

90.  Section  52.1381  is  removed  and 
reserved. 


§  52.1 426    [Removed  and  reserved] 

91.  Section  52.1426  is  removed  and 
reserved. 

§  52.1 431    [Removed  and  reserved] 

92.  Section  52.1431  is  removed  and 
reserved. 

§52.1435    [Removed  and  reserved] 

93.  Section  52.1435  is  removed  and 
reserved. 

§  52.1480    [Removed  and  reserved] 

94.  Section  52.1480  is  removed  and 
reserved. 

§  52.1 481    [Removed  and  reserved] 

95.  Section  52.1481  is  removed  and 
reserved. 

§  52.1 528    [Removed  and  reserved] 

96.  Section  52.1528  is  removed  and 
reserved. 

§  52.1 572    [Removed  and  reserved] 

97.  Section  52.1572  is  removed  and 
reserved. 

§52.1578    [Amended] 

98.  hi  §  52.1578,  paragraphs  (a)  and 
(b)  are  removed,  and  paragraph  (c)  is 
redesignated  as  paragraph  (a). 

§  52.1 580    [Removed  and  reserved] 

99.  Section  52.1580  is  removed  and 
reserved. 

§  52.1 602    [Removed  and  reserved] 

100.  Section  52.1602  is  removed  and 
reserved. 

§  52. 1 626    [Removed  and  reserved] 

101.  Section  52.1626  is  removed  and 
reserved. 

§  52.1 630    [Renrraved  and  reserved] 

102.  Section  52.1630  is  removed  and 
reserved. 

§52.1631    [Removed  and  reserved] 

103.  Section  52.1631  is  removed  and 
reserved. 

§  52. 1 672    [Removed  and  reserved] 

104.  Section  52.1672  is  removed  and 
reserved. 

§52.1675    [Amended] 

105.  hi  §  52.1675.  paragraph  (f)  is 
removed  and  paragraphs  (g)  and  (h)  are 
redesignated  as  paragraphs  (f)  and  (g), 
respectively. 

§  52.1 682    [Removed  and  reserved] 

106.  Section  52.1682  is  removed  and 
reserved. 

§  52.1688    [Removed  and  reserved] 

107.  Section  52.1688  is  removed  and 
reserved. 
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§  52.1773    [Removed  and  reserved] 

108.  Section  52.1773  is  removed  and 
reserved. 

§  52. 1 776    [Removed  and  reserved] 

109.  Section  52.1776  is  removed  and 
reserved. 

§  52. 1 777    [Removed  and  reserved] 

110.  Section  52.1777  is  removed  and 
reserved. 

§  52.1823    [Removed  and  reserved] 

111.  Section  52.1823  is  removed  and 
reserved. 

§  52. 1 827    [Removed  and  reserved] 

112.  Section  52.1827  is  removed  and 
reserved. 

§  52. 1 872    [Removed  and  reserved] 

113-114.  Section  52.1872  is  removed 
and  reserved. 

§52.1881     [Amended] 
115.  In  §52.1881: 

a.  Paragraphs  (b)(12)  through  (16)  are 
removed  and  paragraph  (b)(17)  is 
redesignated  as  paragraph  (b)(12). 

b.  Paragraph  (b)(18)  is  removed  and 
paragraph  (b)(ig)  is  redesignated  as 
paragraph  (b)(13). 

c.  Paragraph  (b)(20)  is  removed  and 
paragraph  fb)(21)  is  redesignated  as 
paragraph  fb)(14). 

d.  Paragraph  (b)(22)  is  removed  and 
paragraph  (b)(23)  is  redesignated  as 
paragraph  (b)(15). 

e.  Paragraphs  fb)(24),  (25)  and  (26)  are 
removed  and  paragraphs  (b)(27)  and  (28) 
are  redesignated  as  paragraphs  (b)(16) 
and  (17),  respectively. 

f.  Paragraphs  (b)(29),  (30),  (31),  (32), 
(33)  and  (34)  are  removed  and  paragraph 
(b)(35)  is  redesignated  as  paragraph 
(b)(18). 

g.  Paragraph  (b)(36)  is  redesignated  as 
paragraph  (b)(19),  newly  redesignated 
paragraphs  (b)(19)(i)  through  (iv)  are 
removed,  and  newly  redesignated 
paragraph  (b)(19)(v)  is  hirther 
redesignated  as  paragraph  (b)(19)(i). 

h.  A  new  peiragraph  (b)(19)(ii)  is 
added  and  reserved. 

i.  Paragraph  (b)(37)  is  removed  and 
paragraphs  (b)(38),  (39)  and  (40)  are 
redesignated  as  paragraphs  (b)(20),  (21), 
and  (22)  respectively. 

j.  Paragraphs  (b)(41),  (42),  (43),  (44), 
and  (45)  are  removed. 

k.  Paragraph  (b)(46)  is  redesignated  as 
paragraph  (b)(23)  and  newly 
redesignated  paragraphs  (b)(23)(ii) 
through  (vii)  are  removed. 

1.  A  new  paragraph  (b)(23)(ii)  is  added 
and  reserved. 

m.  Paragraphs  (b)(47),  (48),  (49),  (50) 
and  (51)  are  removed  and  paragraph 
(b)(52)  is  redesignated  as  paragraph 
(b)(24). 


n.  Paragraph  (b)(53)  is  removed  and 
paragraph  (b)(54)  is  redesignated  as 
paragraph  (b)(25). 

o.  Paragraph  (b)(55)  is  redesignated  as 
paragraph  (b)(26),  newly  designated 
paragraphs  (b)(26)(i)  through  (iii)  and  (v) 
are  removed,  and  newly  redesignated 
paragraph  (b)(26)(iv)  is  hirther 
redesignated  as  paragraph  (b)(26)(i).  A 
new  paragraph  (b)(26)(ii)  is  added  and 
reserved. 

p.  Paragraphs  (b)(56)  and  (57)  are 
removed  and  paragraphs  (b)(58)  and  (59) 
are  redesignated  as  paragraphs  (b)(27) 
and  (28),  respectively. 

q.  Paragraphs  (b)(60),  (61).  and  (62) 
are  removed. 

r.  Paragraph  (b)(63)  is  redesignated  as 
paragraph  (b)(29),  newly  redesignated 
paragraphs  (b)(29)(i)  and  (ii)  are 
removed,  and  newly  redesignated 
paragraph  (b)(29)(iii)  is  further 
redesignated  as  paragraph  (b)(29)(i).  A 
new  paragraph  (b)(29)(ii)  is  added  and 
reserved. 

s.  Paragraph  (b)(64)  is  removed  and 
paragraph  (b)(65)  is  redesignated  as 
paragraph  (b){30). 

§  52.1 883    [Removed  and  reserved] 

116.  Section  52.1883  is  removed  and 
reserved. 

§  52.1925    [Removed  and  reserved] 

117.  Section  52.1925  is  removed  and 
reserved. 

§  52.1926    [Removed  and  reserved] 

118.  Section  52.1926  is  removed  and 
reserved. 

§52.1927    [Removed  and  reserved] 

119.  Section  52.1927  is  removed  and 
reserved. 

§  52. 1 974    [Removed  and  reserved] 

120.  Section  52.1974  is  removed  and 
reserved. 

§  52.1975    [Removed  and  reserved] 

121.  Section  52.1975  is  removed  and 
reserved. 

§52.1976    [Removed  and  reserved] 

122.  Section  52.1976  is  removed  and 
reserved. 

§  52. 1 986    [Removed  and  reserved] 

123.  Section  52.1986  is  removed  and 
reserved. 

§52.2055    [Amended] 

124.  In  §  52.2055,  paragraph  (c)  is 

removed. 

• 

§  52.2056    [Removed  and  reserved] 

125.  Section  52.2056  is  removed  and 
reserved. 

§  52.2082    [Removed  and  reserved] 

126.  Section  52.2082  is  removed  and 
reserved. 


§  52.21 25    [Removed  and  reserved] 

127.  Section  52.2125  is  removed  and 
reserved. 

§  52.21 27    [Removed  and  reserved] 

128.  Section  52.2127  is  removed  and 
reserved. 

§  52.21 28    [Removed  and  reserved] 

129.  Section  52.2128  is  removed  and 
reserved. 

§  52.21 29    [Removed  and  reserved] 

130.  Section  52.2129  is  removed  and 
reserved. 

§  52.2174    [Removed  and  reserved] 

131.  Section  52.2174  is  removed  and 
reserved. 

§  52.2176    [Removed  and  reserved] 

132.  Section  52.2176  is  removed  and 
reserved. 

§52.2228    [Amended] 

133.  hi  §52.2228,  paragraphs  (a)  and 
(b)  are  removed,  and  paragraphs  (c),  (d), 
(e)  and  (f)  are  redesignated  as 
paragraphs  (a),  (b),  (c)  and  (d) 
respectively. 

§52.2232    [Removed] 

134.  Section  52.2232  is  removed. 

§  52.2272    [Removed  and  reserved] 

135.  Section  52.2272  is  removed  and 
*  reserved. 

§52.2275    [Amended] 

136.  In  §  52.2275,  paragraph  (d)  is 
removed  and  reserved. 

§  52.2279    [Removed  and  reserved] 

137.  Section  52.2279  is  removed  and 
reserved. 

§  52.2302    [Removed  and  reserved] 

138.  Section  52.2302  is  removed  and 
reserved. 

§  52.2345    [Removed  and  reserved] 

139.  Section  52.2345  is  removed  and 
reserved. 

§  52.2379    [Removed  and  reserved] 

140.  Section  52.2379  is  removed  and 
reserved. 

§  52.2422    [Removed  and  reserved] 

141.  Section  52.2422  is  removed  and 
reserved. 

§  52.2424    [Removed  and  reserved] 

142.  Section  52.2424  is  removed  and 
reserved. 

§  52.2428    [Removed  and  reserved] 

143.  Section  52.2428  is  removed  and 
reserved. 

§  52.2429    [Removed  and  reserved] 

144.  Section  52.2429  is  removed  and 
reserved. 
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§  52.2448    [Removed  and  reserved] 

145.  Section  52.2448  is  removed  and 
reserved. 

§  52.2449    [Rentoved  and  reserved] 

146.  Section  52.2449  is  removed  and 
reserved. 

§  52.2472    [Removed  and  reserved] 

147.  Section  52.2472  is  removed  and 
reserved. 

§  52.2475    [Removed  and  reserved] 

148.  Section  52.2475  is  removed  and 
reserved. 

§  52.2477    [Removed  and  reserved] 

149.  Section  52.2477  is  removed  and 
reserved. 

§  52.2478    [Removed  and  reserved] 

150.  Section  52.2478  is  removed  and 
reserved. 

§  52.2481    [Removed  and  reserved] 

151.  Section  52.2481  is  removed  and 
reserved. 

§  52.2485    [Removed  and  reserved] 

152.  Section  52.2485  is  removed  and 
reserved. 

§  52.2486    [Removed  and  reserved] 

153.  Section  52.2486  is  removed  and 
reserved. 

§  52.2489    [Removed  and  reserved] 

154.  Section  52.2489  is  removed  and 
reserved. 

§  52.2490    [Removed  and  reserved] 

155.  Section  52.2490  is  removed  and 
reserved. 

§  52.2491    [Removed  and  reserved] 

156.  Section  52.2491  is  removed  and 
reserved. 

§  52.2492    [Removed  and  reserved] 

157.  Section  52.2492  is  removed  and 
reserved. 

§  52.2493    [Removed  and  reserved] 

158.  Section  52.2493  is  removed  and 
reserved. 

§  52.2494    [Removed  and  reserved] 

159.  Section  52.2494  is  removed  and 
reserved. 

§  52.2496    [Renraved  and  reserved] 

160.  Section  52.2496  is  removed  and 
reserved. 

§52.2522    [Amended] 

161.  In  §  52.2522,  paragraphs  (a)  and 
(d)  are  removed,  and  paragraphs  (b)  and 
(c)  are  redesignated  as  paragraphs  (a) 
and  (b),  respectively;  and  paragraphs  (e) 
and  (f)  are  redesignated  as  paragraphs 
(c)  and  (d)  respectively. 


§  52.2526    [Removed  and  reserved] 

162.  Section  52.2526  is  removed  and 
reserved. 

§  52.2531    [Removed  and  reserved] 

163.  Section  52.2531  is  removed  and 
reserved. 

§  52.2532    [Removed  and  reserved] 

164.  Section  52.2532  is  removed  and 
reserved. 

§  52.2579    [Removed  and  reserved] 

165.  Section  52.2579  is  removed  and 
reserved. 

r 

§  52.2580    [Removed  and  reserved] 

166.  Section  52.2580  is  removed  and 
reserved. 

§  52.2582    [Removed  and  reserved] 

167.  Section  52.2582  is  removed  and 
reserved. 

§  52.2627    [Removed  and  reserved] 

168.  Section  52.2627  is  removed  and 
reserved. 

§  52.2631    [Removed  and  reserved] 

169.  Section  52.2631  is  removed  and 
reserved. 

§  52.2673    [Removed  and  reserved] 

170.  Section  52.2673  is  removed  and 
reserved. 

§  52.2674    [Removed  and  reserved] 

171.  Section  52.2674  is  removed  and 
reserved. 

§  52.2723    [Removed  and  reserved] 

172.  Section  52.2723  is  removed  and 
reserved. 

§52.2724    [Removed  and  reserved] 

173.  Section  52.2724  is  removed  and 
reserved. 

§  52.2728    [Removed  and  reserved] 

174.  Section  52.2728  is  removed  and 
reserved. 

§  52.2730    [Removed  and  reserved] 

175.  Section  52.2730  is  removed  and 
reserved. 

§  52.2776    [Removed  and  reserved] 

176.  Section  52.2776  is  removed  and 
reserved. 

§  52.2778    [Removed  and  reserved] 

177.  Section  52.2778  is  removed  and 
reserved. 

§52.2823    [Removed  and  reserved] 

178.  Section  52.2823  is  removed  and 
reserved. 

§  52.2826    [Removed  and  reserved] 

179.  Section  52.2826  is  removed  and 
reserved. 


Appendix  A  part  52    [Removed] 

180.  Appendix  A  to  part  52  is 
removed. 

PART  60— {AMENDED] 

181.  The  authority  citation  for  Part  60 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7601. 

§  60.47    [Removed] 

182.  Section  60.47  (including 
References  and  Appendix  I)  is  removed. 

§  60.286    [Removed] 

183.  Section  60.286  is  removed. 

§60.530    [Amended] 

184.  In  §60.530,  paragraphs  (c)  and 

(d)  are  removed  and  reserved. 

§60.532    [Amended] 

185.  In  §60.532.  paragraph  (a)  is 
removed  and  reserved. 

§60.533    [Amended] 

186.  hi  §60.533,  paragraphs  (e)(2).  (h). 
(j)(l)(i),  and  (p)(4)(ii)(B)  are  removed 
and  reserved. 

§60.535    [Amended] 

187.  In  §  60.535,  paragraphs  (a)(2)  and 
(c)  are  removed  and  reserved. 

§60.537    [Amended] 

188.  In  §  60.537,  paragraphs  (b)(2)  and 

(e)  are  removed  and  reserved. 

§  60.539a    [Amended] 

189.  In  §  60.539a,  paragraph  (b)(1)  is 
removed  and  reserved. 

PART  65— [REMOVED] 

190.  Part  65  is  removed. 

PART  85— {AMENDED] 

191.  The  authority  citation  for  Part  85 
continues  to  read  as  follows: 

Authority:  Sections  203.  205.  207,  208  and 
301(a)  of  the  Clean  Air  Act  as  amended,  42 
U^.C.  7522,  7524,  7541,  7542,  and  7601(a). 

Subpart  E    [Removed  arul  reserved] 

192.  Part  85,  Subpart  E  is  removed 
and  reserved. 

PART  86— {AMENDED] 

193.  The  authority  citation  for  Part  86 
continues  to  read  as  follows: 

Authority:  Sees.  202.  203,  205,  206.  207, 
208,  215,  216,  217,  and  301(a),  Clean  Air  Act, 
as  amended  (42  U.S.C  7521,  7522,  7524, 
7525,  7541,  7542,  7549,  7550,  7552,  and 
7601(a)). 

§86.1104-87    [Removed] 

194.  Section  86.1104-87  is  removed. 

§86.1104-00    [Removed] 

195.  Section  86.1104-90  is  removed. 


33926        Federal  Register  /  Vol.  60.  No.  125  /  Thursday.  June  29.  1995  /  Rules  and  Regulations 


Federal  Register  /  Vol.  60,  No.  125  /  Thursday,  June  29,  1995  /  Rules  and  Regulations        33927 


fM.1105-87    [Amanded] 

196.  In  §86.1105-87.  paragraphs  (b) 
and  (c)(1)  are  removed  and  reserved. 

(FR  Doc.  95-15029  Filed  6-28-95:  8:45  am) 
WUJNQ  cooc  wM-ao-p 


40  CFR  Parts  35, 122, 123,  124, 125, 
140,  141,  144,  146,  148,  403,  405,  406, 
407,  408,  409,  411,  412.  417,  418,  424, 
426.  427,  428.  432,  435,  436,  443,  446, 
447,  454,  455,  457, 458,  460 

[FRL-6223-0] 

National  Pollutant  Discharge 
Elimination  System  and  Pretreatment 
Programs;  State  and  Local  Assistance 
Programs;  Effluent  Limitations 
Guidelines  and  Standards;  Public 
Water  Supply  and  Underground 
Injection  Control  Programs:  Removal 
of  Legally  OtMolete  or  Redundant 
Rules 

agency:  Environmental  Protection 

Agency. 

action:  Final  rule. 

summary:  The  Environmental  Protection 
Agency  (EPA)  is  today  removing  from 
the  Code  of  Federal  Regulations  (CFR)  a 
number  of  regulations  pertaining  to  its 
water  programs  that  are  obsolete  or 
redundant.  Deleting  the  obsolete 
regulations  from  the  CFR  will  clarify  the 
legal  status  of  these  regulations  for  both 
the  regulated  community  amd  the 
public.  EPA  is  also  deleting  from  the 
CFR  the  maximum  contaminant  level 
goal  ("MCLG")  and  maximum 
contaminant  level  ("MCL")  for  nickel, 
which  have  been  vacated  by  a  court.  In 
addition,  EPA  is  making  one  correcticHi 
due  to  a  typographical  error. 
EFFECTIVE  DATE:  This  final  rule  takes 
effect  on  June  29,  1995. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Cynthia  Puskar,  Policy  and  Resources 
Management  Office  (4102),  U.S. 
Environmental  Protection  Agency,  40* 
M  St.  SW,  Washington,  D.C.  20460, 
(202) 260-8532. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

On  March  4,  1995  the  President 
directed  all  Federal  agencies  and 
departments  to  conduct  a 
comprehensive  review  of  the  regulations 
they  administer  and,  by  June  1, 1995  to 
identify  those  rules  that  are  obsolete  or 
unduly  burdensome.  EPA  has 
conducted  a  review  of  all  of  its  rules, 
including  rules  issued  under  the  Federal 
Water  Pollution  Control  Act,  as 
amended  ("FWPCA")  (33  U.S.C.  1158 
and  1251  et  seq.)  (also  cited  below  as 
the  Clean  Water  Act  or  "CWA"),  the 


Safe  Drinking  Water  Act  ("SDWA")  (42 
U.S.C.  300f  et  seq.),  and  the  Marine 
Protection.  Research,  and  Sanctuaries 
Act  (also  known  as  the  Ocean  Dumping 
Act  or  "ODA")  (33  U.S.C.  1401  et  seq). 
Based  on  this  review,  EPA  is  today 
deleting  a  number  of  FWPCA  and 
SDWA  rules  from  the  Code  of  Federal 
Regulations,  as  set  forth  below.  These 
rules  are  being  deleted  either  because 
they  are  obsolete  or  because  they  are 
redundant  with  other  statutory  or 
regulatory  provisions.  The  rules  deemed 
to  be  obsolete  have  expired  by  their  own 
terms  or  by  the  terms  of  the  statute  or 
have  been  made  obsolete  by  the 
completion  of  the  grant  projects  to 
which  they  applied.  In  the  case  of  the 
maximum  contaminant  level  goal 
("MCLG")  and  maximum  contaminant 
level  ("MCL")  for  nickel,  EPA  is 
removing  those  regulations  from  the 
CFR  because  they  have  been  vacated 
(i.e.,  decleued  void  and  of  no  effect)  by 
a  court.  Today's  action  does  not  make 
any  legally  substantive  changes  to  the 
regulatory  programs  at  issue. 

Today's  removal  of  rules  from  the 
CFR  is  not  intended  to  affect  the  status 
of  any  civil  or  criminal  actions  that  were 
initiated  prior  to  June  29,  1995  or  which 
may  be  initiated  in  the  future  to  redress 
violations  of  the  rules  that  occurred 
prior  to  today's  action. 

In  addition  to  the  regulations 
addressed  in  today's  action,  EPA's 
Office  of  Water  has  identified  a  number 
of  other  regulatory  provisions  that  may 
provide  opportunities  for  further 
streamlining  beyond  the  deletion  of 
obsolete  and  redundant  regulations 
being  accomplished  today.  The  Agency 
intends  to  address  those  matters  in 
future  actions. 

n.  Obsolete  Rules 

A.  Federal  Water  Pollution  Control  Act 
Rules 

40  CFR  Part  35,  Subpart  C— Grants  for 
Construction  of  Wastewater  Treatment 
Works.  EPA  is  deleting  Part  35.  Subpart 
C,  which  comprises  regulations 
promulgated  under  Section  8  of  the 
Federal  Water  Pollution  Control  Act,  as 
amended.  Section  8  authorized  EPA  to 
award  grants  to  municipalities  for  the 
construction  of  treatment  works  to 
prevent  the  discharge  of  untreated  or 
inadequately  treated  sewage  or  other 
waste  into  any  waters.  Subpart  C  was 
made  obsolete  by  passage  of  the  CWA 
and  its  implementing  regulations  at  40 
CFR  Part  35,  Subparts  E,  I  and  J,  as  well 
as  completion  of  most  of  the  projects 
funded  by  Subpart  C  grants,  which  date 
to  the  period  prior  to  the  passage  of  the 
CWA  in  1972.  Any  remaining  active 
grants  will  continue  to  be  governed  by 


the  Subpart  C  regulations  applicable  at 
the  time  the  grant  was  awarded. 

40  CFR  Part  35.  Subpart  D— 
Reimbursement  Grants.  EPA  is  deleting 
Part  35.  Subpart  D,  which  comprises 
regulations  promulgated  under  Section 
206  of  the  CWA.  as  amended.  Section 
206  authorized  EPA  to  award  grants  to 
municipalities  for  reimbursement  of 
state  or  local  funds  used  for  public 
sewage  treatment  works  projects  on 
which  construction  was  initiated  after 
June  30,  1956,  but  before  July  1,  1973. 
and  for  which  a  grant  was  awarded 
under  Section  8  of  Public  Law  84-660. 
Subpart  D  was  made  obsolete  by 
completion  of  reimbursements  to  the 
eligible  projects.  In  the  unlikely  event  of 
a  question  regarding  a  section  206 
reimbursement  project,  the  Subpart  D 
regulations  in  efl^ect  when  the  grant  was 
awarded  should  be  consulted. 

Section  122.1(g).  This  provision 
simply  recites  portions  of  the  Clean 
Water  Act  that  give  EPA  authority  over 
NPDES-related  matters.  This  language  is 
superfluous  and  is  therefore  deleted  by 
today's  rulemaking. 

Sections  122.21(m)(3)  and  (n)(2)  and 
40  CFR  Part  125  Subpart  f— Extensions 
of  Deadlines  for  Meeting  Treatment 
Requirements.  CWA  sections  301(i)(l) 
and  (2)  allowed  parties  to  seek 
extensions  through  permit  issuance  or 
modification  of  the  statutory  deadlines 
for  meeting  certain  treatment 
requirements.  EPA  implemented  these 
provisions  in  sections  122.21(n](2)  and 
(m](3)  of  the  regulations.  Section 
122.21(n)(2)  allowed  pubUcly  owned 
treatment  works  ("POTWs")  that  were 
experiencing  delays  in  construction  to 
seek  extensions  of  the  compliance 
deadUnes.  Section  122.21(n)(2)  set  a 
deadhne  of  August  3. 1987  for  POTWs 
to  apply  for  an  extension.  Section 
122.21(m)(3)  allowed  point  source 
dischsu^ers  to  seek  their  ov«i  extensions 
of  treatment  requirement  deadlines  in 
the  event  the  POTW  into  which  the 
source  was  to  discharge  was 
experiencing  delays  in  construction. 
Section  122.21(m)(3)  set  a  deadline  of 
January  30,  1988  for  point  source 
dischargers  to  apply  for  these 
extensions.  Because  both  of  these  dates 
have  passed,  these  two  regulatory 
provisions  are  obsolete  and  are  deleted 
by  today's  rule. 

In  addition,  40  CFR  Part  125  Subpart 
J  (consisting  of  sections  125.90  through 
125.97)  sets  forth  the  criteria  for  issuing 
these  CWA  section  301(i)  extensions  of 
time  to  POTWs  and  point  source 
dischargers.  Because  these  extensions 
are  no  longer  available,  this  provision 
too  is  obsolete  and  is  deleted  by  today's 
rule. 


Section  122.21(m)(4)  and  Part  125. 
Subpart  C — Variances  For  Innovative 
Technology.  EPA  is  deleting  Part  125, 
Subpart  C,  which  comprises  regulations 
promulgated  under  section  301  (k)  of  the 
1977  amendments  to  the  Clean  Water 
Act.  Section  301(k)  allowed  EPA  to 
grant  compliance  extensions  to  any 
industrial  facility  subject  to  a  NPDES 
permit  if  the  facility  installed  innovative 
technology.  The  last  date  to  which 
compliance  could  be  extended  under 
section  301(k)  was  March  31, 1991.  The 
regulations  were  challenged  in  court 
{NRDC  V.  EPA.  No.  84-1500  (D.C.  Cir.)). 
In  light  of  the  expiration  of  the  statutory 
extension  period,  the  coiut  dismissed 
the  case  and  ordered  EPA  to  vacate  the 
regulations.  (See  court  order  dated  June 
2, 1994.)^ Section  122.21(m)(4),  which  is 
also  being  removed,  is  a  corresponding 
provision  setting  the  time  for 
applications  to  be  submitted  for  section 
301  (k)  variances. 

Section  122.46(d)— Duration  of 
Permits.  The  citation  in  section 
122.46(d)  to  July  1, 1984  as  a  statutory 
compliance  deadline  is  no  longer 
accurate,  having  been  revised  by  the 
1987  Water  Quality  Act.  This  date  is 
being  deleted  from  section  122.46(d), 
since  no  reference  to  a  specific  date  is 
necessary  in  that  provision. 

Sections  122.62(a)(14).  122.62(a)(17), 
and  122.63(f) — Causes  for  Permit 
Modification.  Section  122.62(a)(14)  fists 
as  a  cause  for  permit  modification  the 
need  to  conform  to  changes  to  sections 
122.41(c)  and  (d)  that  EPA  made 
pursuant  to  a  judicial  settlement 
agreement  dated  November  16, 1981  in 
connection  v\rith  NRDC  v.  EPA,  No.  80- 
1607.  Section  122.62(a)(17)  lists  as  a 
cause  for  permit  modification  the  need 
to  conform  to  certain  other  regulatory 
changes  that  EPA  made  in  connection 
with  that  settlement  agreement.  Section 
122.62(a)(17)  also  sets  a  deadline  of 
January  24,  1985  for  the  permittee  to 
apply  for  the  modification.  Also,  section 
122.63(f)  allows  minor  permit 
modifications  to  be  made  without  the 
formal  Part  124  proceedings  in  order  to 
conform  the  permit  to  certain  regulatory 
changes  that  were  issued  on  September 
26,  1984. 

In  each  of  these  three  cases,  over  five 
years  have  passed  since  the  relevant 
regulatory  changes  that  would  be  the 
basis  for  a  permit  modification.  Thus, 
all  permits  that  would  have  needed  a 
modification  to  incorporate  these 
regulatory  changes  have  expired,  and  all 
newer  permits  are  already  subject  to 
these  revised  regulatory  conditions  and 
so  need  no  modification.  (Although 
some  of  those  expired  permits  may  not 
have  been  reissued  but  may  currently  be 
under  administrative  extension,  EPA 


does  not  modify  such  permits;  see 
sections  122.6  and  122.46(b)).  Moreover, 
the  deadline  in  section  122.62(a)(17)  in 
particular  to  apply  for  permit 
modifications  under  that  provision 
expired  in  1985.  Accordingly,  these 
three  provisions  are  obsolete  and  are 
deleted  today. 

Sections  123.43(b)  and  124.58— 
Copies  of  Draft  Permits.  Section 
123.43(b)  is  a  requirement  for  State 
agencies  that  administer  NPDES  permit 
programs  to  transmit  a  second  copy  of 
draft  general  or  proposed  permits  to 
personnel  at  EPA  Headquarters  (under 
section  123.43(a)(2),  the  State  must 
provide  the  first  copy  to  the  Regional 
Administrator).  Similarly,  in  the  case  of 
certain  EPA-issued  general  permits, 
section  124.58  directs  the  Regional 
Administrators  to  send  copies  of  the 
draft  general  permits  to  the  Deputy 
Assistant  Administrator  for  Water 
Enforcement  at  EPA  Headquarters  and 
gives  that  official  an  opportunity  to 
object  to  the  draft  permits.  The  EPA 
Regional  Office  has  primary 
responsibiUty  in  botb  of  these  cases. 
EPA  believes  that  both  of  these 
requirements  to  notify  the  relevant 
Headquarters  office  in  every  case  of  a 
draft  or  proposed  permit  are 
uimecessary.  (In  addition,  because  of 
reorganization,  the  two  Headquarters 
positions  referred  to  in  these  provisions 
no  longer  exist  in  any  event.)  Therefore. 
EPA  is  removing  these  regulatory 
requirements  (although  the  Region 
should  consult  with  Headquarters  on 
draft  permits  on  an  as  needed  basis). 
These  provisions  relate  only  to  EPA's 
internal  operating  procediu^s,  and 
therefore  they  are  removed  today 
without  notice  and  comment  pursuant 
to  section  553(b)(3)(A)  of  the 
Administrative  Procedure  Act. 

Section  140.3(h) — Marine  Sanitation 
Devices.  This  section  is  no  longer 
necessary,  since  it  was  designed  to 
clarify  which  of  the  dates  described  in 
the  rule  between  1975  and  1980  were 
the  "effective  dates"  for  purposes  of 
CWA  section  312(g)(1).  Since  all  dates 
described  in  the  rule  have  passed,  there 
can  be  no  ambiguity  as  to  whether  the 
rule  is  effective  for  purposes  of  section 
312(g)(1). 

40  CFR  Part  403— Pretreatment 
Regulations. 

Section  403.1(c)  (deadlines  for 
submission  of  category  determination 
requests  and  reports).  This  provision 
extended  certain  deadlines  for  the 
submission  of  requests  by  industrial 
users  (requests  to  determine  whether 
they  were  covered  under  various 
pretreatment  standards,  variance 
requests,  and  applications  for  net/gross 
adjustments)  and  for  certain  baseline 


reporting  requirements  on  the  part  of 
industrial  users.  The  deadlines  and 
these  extensions  have  long  since  lapsed, 
and  so  this  provision  is  being  deleted. 

Section  403.5(f)  (deadlines  for 
compliance  with  national  pretreatment 
standards).  This  provision  is  obsolete 
because  the  compliance  deadlines  it  sets 
have  long  since  lapsed. 

Section  403.8(c).  (d).  &  (f)(l)(vi)(A) 
(POTW  pretreatment  requirements).  The 
last  sentence  of  §403.8(f)(l)(vi)(A)  set 
deadlines  for  POTWs  to  submit  requests 
for  approvals  of  modified  pretreatment 
programs.  Because  these  deadlines  have 
lapsed,  this  sentence  is  obsolete  and  is 
removed  today.  In  addition,  in 
§  403.8(c),  EPA  is  removing  an  obsolete 
cross  reference  to  pretreatment  program 
requirements  in  §  403.10(d)  (also  being 
deleted  today)  for  permits  issued  to 
POTWs  in  States  not  authorized  to  act 
as  the  approval  authority.  Finally, 
§  403.8(d),  which  authorizes  compUance 
schedules  in  permits  to  allow  time  for 
POTWs  to  develop  pretreatment 
programs  once  determined  necessary,  is 
obsolete  by  its  terms,  and  so  is  removed 
and  reserved.  EPA  intends  to  invite 
comment  on  appropriate  compUance 
schedules  in  a  future  rulemaking. 

Section  403.10(b),  (c)  and  (d) 
(deadlines  for  modifications).  Section 
403.10(b)  is  obsolete  because  it  allowed 
for  an  extension  of  time  for  States  to 
modify  their  NPDES  programs 
consistent  with  the  1977  amendments  to 
the  Clean  Water  Act.  The  1977 
amendments  to  the  Clean  Water  Act 
required  modification  of  any  previously 
approved  State  NPDES  program  within 
one  year  (or  two  years  if  legal  authority 
needed  to  be  enacted)  to  include  a  State 
pretreatment  program.  The  extension 
has  lapsed.  Section  403.10(d)  provided 
for  POTW  permit  modification  after 
approval  of  State  program  modifications 
for  pretreatment.  Any  permits  that 
would  be  affected  by  section  403.10(d] 
have  long  since  been  issued  and 
expired,  thus,  modification  is 
unnecessary.  Section  403.10(c) 
previously  provided  that  failure  of  a 
State  to  seek  approval  of  a  State 
Pretreatment  Program  as  provided  in 
403.10(b)  and  the  failure  of  an  approved 
State  to  administer  its  State 
Pretreatment  Program  in  accordance 
with  requirements  of  section  403.10 
constituted  grounds  for  withdrawal  of 
NPDES  program  approval  under  Clean 
Water  Act  section  402(c)(3).  Section 
403.10(c)  is  also  revised  in  today's  rule 
simply  by  deleting  the  reference  to 
obsolete  §  403.10fb)  and  retaining  the 
provision  that  failure  to  comply  with 
the  1977  CWA  NPDES  program 
modification  obfigation  is  a  ground  for 
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withdrawal  of  the  State's  NPDES 
program. 

Section  403.12(b)  (baseline  reporting 
requirements  for  industrial  users).  The 
second  sentence  of  section  403.12(b) 
allowed  an  Industrial  User  of  a  POTW 
to  forego  resubmission  of  baseline 
monitoring  reports  where  reports  had 
been  submitted  previously  according  to 
a  now-defunct  reporting  regulation.  This 
regulatory  provision  had  allowed  for 
transition  to  new  reporting 
requirements.  The  sentence  is  now 
obsolete  because  the  time  for  any  such 
reporting  required  under  section  403.12 
has  lapsed  and,  in  the  event  any  new 
pretreatment  standards  are  estabhshed 
in  the  future,  Lidustrial  Users  would  not 
be  able  to  use  this  provision  because 
they  would  not  have  been  required  to 
submit  the  earlier  reports. 

Section  403.13(g)(2)(i)  (deadlines  for 
variances  from  pretreatment  standards). 
Section  403.13(g](2)(i)  is  obsolete 
because  it  established  a  )uly  3,  1989, 
deadline  for  submission  of  requests  for 
variances  from  categorical  Pretreatment 
Standards  issued  by  EPA  prior  to 
February  4, 1987.  That  deadline  has 
now  lapsed. 

Part  403.  Appendix  B  (list  of  priority 
pollutants).  Appendix  B  lists  the  65 
priority  pollutants  developed  pursuant 
to  the  Consent  Decree  in  Natural 
Resources  Defense  Council,  Inc.  v. 
Costle.  This  list  is  now  redimdant  with 
the  list  of  priority  pollutants  published 
at  40  CFR  §  401.15.  Regulations  in  Part 
403  do  not  otherwise  refer  to  Appendix 
B. 

Part  403  Appendix  C  (list  of  industrial 
categories).  Appendix  C  lists  the 
industrial  categories  subject  to  national 
categorical  pretreatment  standards 
pursuant  to  the  Consent  Decree  in 
Natural  Resources  Defense  Council,  Inc. 
v.  Costle.  The  list  is  incomplete  and 
obsolete  because  EPA  has  now 
published  national  effluent  guidelines 
and  pretreatment  standards  for  other 
industrial  categories.  Regulations  in  Part 
403  do  not  otherwise  refer  to  Appendix 
C. 

Parts  405  To  460— Effluent 
Limitations  Guidelines  and  Standards. 

1.  PDF  Variances.  An  industrial 
discharger  subject  to  effluent  limitations 
guidelines  and  standards  promulgated 
by  EPA  imder  the  Clean  Water  Act  may 
qualify  for  a  "fundamentally  different 
factors"  ("FDF")  variance  that  would 
allow  alternative  limitations  to  those 
imposed  in  the  effluent  guidelines. 
Subpart  D  of  40  CFR  Part  125  contains 
the  criteria  and  standards  for  FDF 
variances,  including  the  procedures  for 
applying  to  EPA  for  such  variances. 
However,  the  BPT  (best  practicable 
technology)  provisions  of  a  large 


number  of  effluent  guidelines 
themselves  (contained  in  40  CFR  Parts 
405  to  460)  also  discuss  the  availability 
of  FDF  variances  and  the  procedures  for 
applying  for  them  (see,  e.g.,  the  first 
paragraph  of  section  405.12).  In  these 
particular  effluent  guidelines,  this 
lengthy  discussion  of  FDF  variances 
generally  is  repeated  in  the  BPT 
provision  for  each  separate  subcategory. 
Thus,  this  virtually  identical  discussion 
of  FDF  variances  occurs  several  times 
within  a  particular  effluent  guideUne  in 
many  cases  and  a  very  large  nimiber  of 
times  over  the  entire  set  of  effluent 
guidelines.  All  of  this  language  in  the 
effluent  guidelines  is  superfluous  and 
redundant  with  the  criteria  and 
standards  for  FDF  variances  contained 
in  Part  125,  Subpart  D.  Therefore,  this 
language  is  deleted  today  from  each 
place  that  it  occiu^  in  the  effluent 
guidelines.  In  its  place  in  each  affected 
provision,  EPA  has  added  a  cross 
reference  to  Part  125,  Subpart  D. 

2.  Pretreatment  Requirements.  EPA  is 
similarly  deleting  today  obsolete 
language  concerning  pretreatment 
requirements  that  currently  exists  in  a 
large  number  of  individual  effluent 
guidelines  provisions.  In  the  1970's, 
when  many  of  the  earlier  effluent 
guidelines  were  promulgated,  the 
general  pretreatment  requirements  for 
dischargers  to  publicly  owned  treatment 
works  ("POTWs")  were  contained  in  40 
CFR  Part  128.  In  1978,  EPA  promulgated 
a  revised  set  of  comprehensive 
pretreatment  regulations  in  40  CFR  Part 
403,  which  superseded  the  Part  128 
regulations.  Therefore,  EPA  deleted  Part 
128  from  the  Code  of  Federal 
Regulations.  See  42  Fed.  Reg.  6476  (Feb. 
2, 1977)  and  43  Fed.  Reg.  27736  (June 
26,  1978).  However,  many  of  the 
pretreatment  standards  for  existing 
sources  ("PSES")  and  pretreatment 
standards  for  new  sources  ("PSNS")  in 
the  earlier  effluent  guidelines  contain 
cross-references  to  the  Part  128 
pretreatment  regulations.  To  date,  those 
cross-references  have  not  been  updated 
to  reflect  the  replacement  of  PaiX  128  by 
Part  403.  EPA  is  accomplishing  this 
update  today. 

Typically,  the  PSES  provisions  in 
these  effluent  guidelines  indicate  first 
that  the  Part  128  pretreatment  standards 
apply,  which  would  include  the  specific 
pretreatment  prohibitions  in  section 
128.131  (prohibiting  wastes  that  would 
interfere  with  POTW  performance  by 
causing  fires,  corrosion,  etc.).  See,  e.g., 
40  CFR  §405.14.  These  specific 
prohibitions  are  now  contained  in  Part 
403  (see  section  403.5),  so  the  reference 
to  section  128.131  is  obsolete.  Next, 
these  PSES  provisions  typically  set  out 
a  table  of  pretreatment  standards  that 


apply  to  the  particular  subcategory  and 
provide  that  these  standards  take  the 
place  of  the  Part  128  pretreatment 
standards  for  "incompatible"  pollutants. 
Accordingly,  in  the  PSES  provisions  of 
these  effluent  guidelines,  EPA  is 
retaining  the  table  of  PSES  standards, 
but  is  removing  all  references  to  the  Part 
128  regulations  as  obsolete.  EPA  is 
adding  language  that  simply  cross- 
references  the  requirements  of  Part  403. 

The  PSNS  provisions  in  these 
guidelines  also  reference  the  specific 
prohibitions  in  section  128.131  and  then 
replace  the  Part  128  pretreatment 
standards  for  "incompatible"  pollutants 
with  specific  standards.  See,  e.g.,  40 
CFR  §  405.16.  Generally,  however,  the 
replacement  standards  consist  of  cross- 
references  to  provisions  that  da  not 
contain  any  limitations  for 
"incompatible"  pollutants  as  defined  in 
former  Part  128.  Therefore,  to  achieve 
parallel,  updated  language,  the  revisions 
today  to  these  PSNS  standards  simply 
cross-reference  the  Part  403 
requirements  and  contain  no  other 
limitations. 

As  with  the  other  items  in  today's 
notice,  these  revisions  simply  concern 
obsolete  or  redundant  language  and 
effect  no  substantive  changes  to  the  FDF 
variance  provisions  or  the  PSES  and 
PSNS  provisions  in  Parts  405  through 
460. 

B.  Safe  Drinking  Water  Act  Rules 

Public  Water  Systems 

Section  141.1 1 — MCLs  For  Inorganic 
Contaminants.  Pursuant  to  section  1412 
of  the  Safe  Drinking  Water  Act,  EPA  set 
maximum  contaminant  levels  ("MCLs") 
in  section  141.11(b)  of  the  regulations 
for  a  list  of  eight  inorganic 
contaminants.  Subsequently,  in  two 
1991  rulemakings  (56  FR  3526,  January 
30,  1991  and  56  FR  30266,  July  1,  1991) 
EPA  revised  the  MCLs  for  six  of  these 
contaminants — cadmium,  chromium, 
mercury,  nitrate,  selenium,  and  barium. 
The  1991  rulemakings  placed  the 
revised  MCLs  in  section  141.62(b)  and 
made  them  effective  18  months  after 
promulgation.  The  1991  rulemakings 
also  established  these  effective  dates  for 
the  new  regulations  as  the  dates  beyond 
which  the  original  MCLs  in  section 
141.11(b)  for  these  six  contaminants 
would  no  longer  be  effective  (January  1 , 
1993  for  barium  and  July  30, 1992  for 
the  others).  Because  these  dates  have 
passed,  the  MCLs  for  these  six 
contaminants  in  141.11(b)  are  obsolete 
and  are  deleted  today.  The  language  of 
sections  141.11(a)  and  (b)  is  revised  to 
reflect  these  changes. 

Section  141.11(c),  which  contains  the 
MCL  for  fluoride,  is  deleted  today 


because  it  is  redundant  with  the  MCL 
for  fluoride  that  is  now  contained  in 
section  141.62(b).  Section  141.11(d). 
which  addresses  an  increased  MCL  for 
nitrate  that  may  be  allowed  at  the 
discretion  of  the  State,  is  unchanged  by 
today's  action  and  remains  in  effect. 

Also,  EPA  revised  its  regulations  for 
lead  on  June  7,  1991  (56  FR  26460)  and 
in  that  rulemaking  established 
December  7, 1992  as  the  date  beyond 
which  the  existing  MCL  for  lead  in 
section  141.11(b)  would  no  longer  be 
effective.  Because  that  date  has  passed, 
the  MCL  for  lead  in  141.11(b)  is  obsolete 
and  is  deleted  today. 

The  MCL  for  arsenic  in  section 
141.11(b)  is  unaffected  by  today's 
rulemaking  and  remains  in  full  force 

Sections  141.51(b).  141.62(b)(14). 
141.23(a)(4)(i)(Table),  and 
141. 32(e)(56)— Nickel  Drinking  Water 
Regulations.  By  today's  notice,  EPA  is 
alerting  the  public  that  the  Agency  has 
requested  and  received  a  court  order 
vacating  and  remanding  the  MCL  and 
MCLG  (maximum  contaminant  level 
goal)  for  nickel.  The  remand  has  already 
taken  effect;  today's  action  simply 
removes  the  nickel  MCLG  and  MCL 
from  the  Code  of  Federal  Regulations. 

On  July  17, 1992,  EPA  promulgated 
an  MCLG  of  0.1  mg/L  for  nickel  under 
the  Safe  Drinking  Water  Act  ("SDWA"). 
57  FR  31776.  The  MCLG  is  a  non- 
enforceable  health  goal  that  is  set  at  a 
level  at  which  "no  known  or  anticipated 
adverse  effects  on  the  health  of  persons 
occiu  and  which  allows  an  adequate 
margin  of  safety"  (SDWA  section 
1412(b)(4)).  In  the  same  rulemaking, 
EPA  also  promulgated  a  national 
primary  drinking  water  regulation 
("NPDWR")  for  nickel,  consisting  of  an 
MCL  of  0.1  mg/L,  associated  monitoring, 
analytical  testing,  and  public  notice 
requirements,  and  identification  of  best 
available  treatment  technologies  for 
nickel.  The  MCL  is  an  enforceable  limit 
that  is  set  as  close  to  the  MCLG  as  is 
feasible  (SDWA  section  1412(b)(4)). 

In  September,  1992.  the  Nickel 
Development  Institute  (a  nickel  trade 
association)  and  other  industry  parties 
filed  a  petition  for  review  in  the  U.S. 
Court  of  Appeals  for  the  D.C.  Circuit 
challenging  the  MCLG  and  MCL  for 
nickel.  Nickel  Development  Institute,  et 
al.  V.  EPA  (No.  92-1407)  and  Specialty 
Steel  Industry  of  the  United  States  v. 
Browner  (No.  92-1410).  The  petitioners 
raised  objections  over  EPA's 
methodology  for  determining  the  MCLG 
for  nickel.  Specifically,  they  raised 
questions  concerning  the  derivation  of 
the  relative  source  contribution  ("RSC") 
factor  and  the  need  for  a  3-fold 
uncertainty  factor  that  EPA  apphed  due 


to  the  lack  of  adequate  data  on  the 
effects  of  nickel  ingestion  on 
reproductive  systems.  Because  the  MCL 
for  nickel  was  based  directly  on  the 
MCLG,  the  petitioners  also  challenged 
the  nickel  MCL. 

EPA  and  the  petitioners  entered  into 
discussions  in  an  attempt  to  settle  this 
litigation  but  could  not  agree  on  the 
merits  of  the  petitioners'  challenges. 
Nevertheless.  EPA  has  agreed  that  it  did 
not  fully  address  in  the  public  record 
the  petitioner's  comments  on  the 
proposed  methodology  for  deriving  the 
MCLG  for  nickel.  Therefore,  it  is  in  the 
pubhc  interest  to  conduct  further 
rulemaking  to  obtain  a  full  public  airing 
of  those  issues.  Accordingly,  EPA  has 
agreed  to  take  a  remand  of  the  MCLG 
and  MCL  for  nickel. 

The  Agency  notes  that  as  of  the  1992 
rulemaking,  projections  from  available 
data  estimated  that  only  seven  public 
drinking  water  systems  nationwide  were 
expected  to  have  nickel  levels  exceeding 
the  MCL  of  0.1  mg/L.  Therefore,  this 
remand  of  the  nickel  MCL  is  not 
expected  to  have  a  significant  effect 
nationwide  on  the  levels  of  nickel  in 
public  water  systems. 

Terms  of  the  remand  order. 
Accordingly,  on  February  9, 1995,  EPA 
and  the  nickel  industry  petitioners  filed 
a  joint  motion  for  a  voluntary  remand  of 
the  nickel  MCL  and  MCLG.  By  orders  of 
February  23, 1995  and  March  6, 1995, 
the  court  granted  this  motion  and 
vacated  and  remanded  the  follov^ring 
regulations  (and  dismissed  the  lawsuit): 

1.  The  MCLG  for  nickel  listed  in  40 
CFR  141.51(b); 

2.  The  MCL  for  nickel  listed  in  40 
CFR  141.62(b)(14)  and 
141.23(a)(4)(i)(Table);  and 

3.  40CFRl41.32(e)(56). 

All  odier  portions  of  40  CFR  141.51(b) 
and  141.23(a)(4)(i)(Table)  are  not 
affected  by  the  court's  order. 

The  MdLGs  for  contaminants  other 
than  nickel  Hsted  in  §  141.51(b)  remain, 
of  course,  in  full  force  and  effect. 
Similarly,  as  to  the  Table  in 
§  141.23(a)(4)(i),  the  court  vacated  only 
the  MCL  for  nickel,  leaving  the 
sampling  methodologies  and  detection 
limits  for  nickel  (as  well  as  the  MCLs. 
sampling  methodologies  and  detection 
limits  for  the  other  contaminants)  in  full 
force  and  effect,  since  they  were  not  at 
issue  in  the  litigation.  At  EPA's  request, 
the  court  also  vacated  the  public  notice 
language  in  §  141.32(e)(56)  for  nickel 
because  it  mentioned  the  nickel  MCL 
and  public  notice  language  is  not 
necessary  undl  the  Agency  reestablishes 
an  MCL  for  nickel.  No  other  aspects  of 
the  national  primary  drinking  water 
regulations  for  nickel  were  vacated, 
including  monitoring  requirements  and 


identification  of  best  available 
technologies  for  nickel.  EPA  emphasizes 
that  monitoring  and  analytical  testing 
requirements  for  nickel  remain  in  full 
force  and  effect. 

The  nickel  MCLG  and  MCL  should  be 
considered  vacated  and  not  in  effect  as 
of  February  23, 1995,  the  date  of  the 
court's  original  remand  order.  Today's 
action  merely  formally  removes  these 
regulations  from  the  Code  of  Federal 
Regulations.  Under  the  Administrative 
Procedure  Act,  EPA  finds  that  public 
comment  on  today's  action  is 
unnecessary,  since  this  remand  has  been 
ordered  by  the  court.  See  5  U.S.C. 
§  553(b).  Therefore,  EPA  is  issuing 
today's  action  as  a  final  rule  rather  than 
as  a  proposed  rule  for  comment. 

Health  Advisory  on  Nickel.  EPA  does 
not  currently  have  a  schedule  for 
reestablishing  an  MCLG  and  MCL  for 
nickel.  EPA  has  initiated  an  effort  to 
prioritize  all  its  drinking  water 
regulatory  development  activities  in 
order  to  maximize  risk  reduction 
potential.  The  priority  of  the  nickel 
reproposal  is  being  considered  as  part  of 
that  effort.  To  provide  guidance  for  the 
period  prior  to  new  regulations  for 
nickel,  the  Office  of  Water  has  recently 
issued  an  updated  Health  Advisory  for 
nickel.  A  copy  of  the  Health  Advisory 
can  be  obtained  by  contacting  the  Safe 
Drinking  Water  Hotline,  whose  toll  free 
number  is  1-800-^26-4791.  For  further 
information  on  Health  Advisories, 
contact  Barbara  Corcoran,  Health 
Advisory  Project  Manager  at  (202)  260- 
1332. 

One  of  the  primary  issues  raised  by 
the  petitioners,  as  noted,  concerned 
EPA's  derivation  of  the  RSC  factor  used 
in  establishing  the  nickel  MCLG.  Since 
the  Htigation  was  filed,  EPA's  Office  of 
Water  has  formed  a  cross- Agency 
workgroup  to  reexamine  its  RSC/human 
exposure  apportionment  policy,  as 
noted  at  the  front  of  the  Health 
Advisory.  The  charge  of  the  workgroup 
has  since  expanded  to  focus  on  the 
development  of  a  consistent  Agency- 
wide  approach  for  assessing  total 
human  exposure  to  a  contaminajit  and, 
where  appropriate,  allocating  the 
Reference  Dose  (RfD)  among  the  media 
of  concern.  This  workgroup  has  or  will 
be  seeking  input  from  EPA's  Science 
Advisory  Board,  Science  Pohcy  Council 
and  Risk  Assessment  Forum.  EPA 
expects  to  publish  proposed  revisions  to 
this  policy  in  the  Federal  Register  for 
public  comment  with  the  revision  to  the 
human  health  methodology  for 
determining  water  quality  criteria. 
Subsequent  to  this  remand,  further 
rulemaking  on  nickel  will  allow  the 
Agency  to  encompass  its  ongoing  efforts 
on  the  RSC  issues  and  wall  allow  a  full 
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public  airing  of  this  and  all  other  issues 
concerning  the  methodology  for 
deriving  the  MCLG  for  nickel,  including 
any  new  information  or  analysis  that 
may  exist  as  to  the  carcinogenic 
potential  of  ingested  nickel  compounds. 
In  future  rulemaking  on  nickel,  EPA 
will  consider  any  new  information  that 
has  become  available  since  EPA 
established  the  MCLG  and  MCL  for 
nickel. 

Section  1 4 1.23(k)— Technical 
Correction  to  Inorganic  Chemical 
Sampling  and  Analytical  Requirements. 
EPA  is  also  making  one  technical 
correction  of  a  typographical  error 
today.  In  section  141.23(k)(3)(ii).  the 
analytical  acceptance  limit  for  antimony 
is  listed  as  '•6#30  at  >  0.006  mg/1".  This 
was  a  typographical  error — as  indicated 
in  the  Federal  Register  issuance  of  this 
rule,  the  limit  should  have  been  listed 
as  "±30  at  '  0.006  mg/1"  (see  57  FR 
31801.  July  17.  1992).  Today's  rule 
makes  this  correction.  Notice  and 
comment  on  this  minor  technical 
correction  are  unnecessary  (see  section 
553(bK3)  of  |he  Administrative 
Procedure  Act). 

Section  141.34 — Public  Notice 
Requirements  for  Lead.  40  CFR  section 
141.34  required  public  water  systems  to 
provide,  by  June  19,  1988,  a  one-time 
notice  to  users  that  may  be  affected  by 
lead  in  drinking  water.  Since  the 
deadline  for  providing  this  notice 
passed  about  seven  years  ago,  and  the 
Agency  subsequently  promulgated 
comprehensive  lead  public  education 
provisions  in  its  national  primary 
drinking  water  regulations  for  lead  (see 
40  CFR  §  141.85),  the  Agency  is  deleting 
section  141.34  as  obsolete. 

Underground  Injection  Control 

Section  144.15 — Assessment  of  Class 
V  wells.  Section  144.15  required  the 
Director  to  submit  a  report  and 
recommendations  to  EPA  regarding  the 
inventory  and  assessment  of  Class  V 
wells  in  the  State  within  three  years  of 
the  approval  of  the  State  UIC  program. 
The  assessment  of  Class  V  wells  has 
now  been  completed.  Accordingly,  EPA 
is  removing  section  144.15. 

Section  144.23(b)(2)— Closure  of  Class 
IV  wells.  Section  144.23(b)(2)  required 
the  owner  or  operator  of  a  Class  IV  well 
to  submit  to  the  Regional  Administrator 
for  approval  a  plan  for  plugging  or 
otherwise  closing  and  abandoning  the 
well.  These  plans  were  required  to  be 
submitted  within  60  days  after 
promulgation  of  the  UIC  program  in  the 
State.  Because  all  State  programs  have 
now  been  established  (in  most  cases  this 
was  accomplished  by  May  or  November 
of  1985),  section  144.23(b)(2)  is  now 
obsolete  and  is  being  removed. 


Section  1 46.52 — Class  V  Inventory 
and  Assessment.  Section  146.52 
required  the  Director  to  submit  a  report 
to  EPA  regarding  the  inventory  and 
assessment  of  Class  V  wells  in  a  State 
within  three  years  of  the  approval  of  the 
State  UIC  program.  The  inventory  and 
assessment  of  Class  V  wells  has  been 
completed.  Accordingly.  EPA  is 
removing  section  146.52. 

Section  148.1(c)(4) — Scope  and 
Applicability.  Section  148.1 
(promulgated  pursuant  to  authority 
under  section  3004  of  the  Resource 
Conservation  and  Recovery  Act) 
identifies  hazardous  wastes  that  are 
restricted  from  disposal  in  Class  I 
hazardous  waste  injection  wells  by  the 
land  disposal  restrictions  of  the 
Hazardous  and  Solid  Waste 
Amendments  (HSWA)  and  defines  those 
circumstances  under  which  a  waste, 
otherwise  prohibited  from  injection, 
may  be  injected.  Section  148.1(c)(4) 
provides  that  contaminated  soil  and 
debris  from  CERCLA  and  RCRA  cleanup 
actions  may  continue  to  be  injected 
until  November  8,  1988.  EPA  is 
removing  section  148.1(c)(4)  because 
this  date  has  passed  and  the  rule  is, 
therefore,  obsolete. 

III.  Good  Cause  Exemption  from  Notice- 
and-Comment  Rulemaking  Procedures 

The  Administrative  Procedure  Act 
generally  requires  agencies  to  provide 
prior  notice  and  opportunity  for  public 
comment  before  issuing  a  final  rule  5 
U.S.C.  §  553(b).  Rules  are  exempt  from 
this  requirement  if  the  issuing  agency 
finds  for  good  cause  that  notice  and 
comment  are  unnecessary.  5  U.S.C. 
§  553(b)(3)(B). 

EPA  has  determined  that  providing 
prior  notice  and  opportunity  for 
comment  on  the  deletion  of  these  rules 
from  the  CFR  is  unnecessary.  For  the 
reasons  discussed  above,  these  rules  are 
obsolete  or  are  redundant  with  other 
statutory  or  regulatory  requirements,  or 
simply  codify  court-ordered  remands. 
Thus,  withdrawing  them  from  the  CFR 
has  no  legal  impact  and  merely  codifies 
their  current  legal  status  in  the  case  of 
the  obsolete  and  remanded  rules.  (In  a 
small  number  of  cases  above,  EPA  has 
provided  independent  reasons  for  a 
good  cause  finding  that  notice  and 
comment  are  unnecessary.) 

For  the  same  reasons,  EPA  believes 
there  is  good  cause  for  making  the 
removal  of  these  rules  from  the  CFR 
immediately  effective.  See  5  U.S.C. 
§  553(d). 


rV.  Analyses  under  E.0. 12866,  the 
Unfunded  Mandates  Reform  Act  of 
1995,  the  Regulatory  Flexibility  Act  and 
the  Paperwork  Reduction  Act 

Because  today's  action  simply 
withdraws  rules  from  the  CFR  that  are 
obsolete  or  that  have  already  been 
vacated  by  a  court,  or  removes 
regulatory  language  that  is  redundant 
with  other  statutory  or  regulatory 
provisions,  this  action  has  no  regulatory 
impact  and  is  not  a  "significant" 
regulatory  action  within  the  meaning  of 
E.O.  12866.  It  also  does  not  impose  any 
Federal  mandate  on  State,  local  or  tribal 
governments  or  the  private  sector  within 
the  meaning  of  the  Unfunded  Mandates 
Reform  Act  of  1995.  For  the  same 
reasons,  pursuant  to  the  Regulatory 
Flexibility  Act,  I  certify  that  this  action 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Finally,  deletion  of  these  rules 
from  the  CFR  does  not  affect 
requirements  under  the  Paperwork 
Reduction  Act. 

List  of  Subjects 

40  CFR  Part  35 

Grant  programs — environmental 
protection.  Waste  Treatment  and 
Disposal.  Water  Pollution  Control. 

40  CFR  Parts  122,  123  and  124 

Administrative  practice  and 
procedure.  Water  pollution  control. 

40  CFR  Part  125 

Water  pollution  control. 
40  CFR  Part  140 

Sewage  disposal,  Vessels. 
40  CFR  Part  141 

Chemicals,  Water  supply. 
40  CFR  Part  144  and  146 

Hazardous  waste.  Reporting  and 
recordkeeping  requirements.  Water 
supply. 

40  CFR  Part  148 

Hazardous  waste. 

40  CFR  Part  403 

Reporting  and  recordkeeping 
requirements.  Water  pollution  control. 

40  CFR  Part  405 

Dairy  products.  Waste  treatment  and 
disposal.. Water  pollution  control. 

40  CFR  Part  406 

Grains.  Waste  treatment  and  disposal. 
Water  pollution  control. 

40  CFR  Part  407 

Fruits,  Vegetables,  Waste  treatment 
and  disposal.  Water  pollution  control. 


40  CFR  Part  408 

Seafood.  Waste  treatment  and 
disposal.  Water  pollution  control. 

40  CFR  Part  409 

Sugar,  Waste  treatment  and  disposal, 
Water  pollution  control. 

40  CFR  Part  411 

Cement  Industry,  Waste  treatment  and 
disposal.  Water  pollution  control. 

40  CFR  Part  412 

Feedlots.  Livestock.  Waste  treatment 
and  disposal.  Water  pollution  control. 

40  CFR  Part  417 

Soap  and  detergent  industry.  Waste 
treatment  and  disposal.  Water  pollution 
control. 

40  CFR  Part  418 

Fertilizers.  Waste  treatment  and 
disposal.  Water  pollution  control. 

40  CFR  Part  424 

Iron.  Metals.  Waste  treatment  and 
disposal.  Water  pollution  control. 

40  CFR  Part  426 

Glass  and  glass  products.  Waste 
treatment  and  disposal.  Water  pollution 
control. 

40  CFR  Part  427 

Asbestos.  Waste  treatment  and 
disposal.  Water  pollution  control. 

40  CFR  Part  428 

Rubber  and  rubber  products,  Tires. 
Waste  treatment  and  disposal,  VVater 
pollution  control. 

40  CFR  Part  432 

Meat  and  meat  products.  Waste 
treatment  and  disposal.  Water  pollution 
control. 

40  CFR  Part  435 

Oil  and  gas  exploration.  Waste 
treatment  and  disposal,  Water  pollution 
control. 

40  CFR  Part  436 

Mines.  Waste  treatment  and  disposal. 
Water  pollution  control. 

40  CFR  Part  443 

Paving  and  roofing  materials,  Waste 
treatment  and  disposal.  Water  pollution 
control. 

40  CFR  Part  446 

Paint  industry.  Waste  treatment  and 
disposal.  Water  pollution  control. 

40  CFR  Part  447 

Ink  industry.  Waste  treatment  and 
disposal.  Water  pollution  control. 


40  CFR  Part  454 

Chemicals.  Waste  treatment  and 
disposal.  Water  pollution  control. 

40  CFR  Part  455 

Chemicals.  Pesticides  and  pests. 
Waste  treatment  and  disposal.  Water 
pollution  control. 

40  CFR  Part  457 

Explosives.  Waste  treatment  and 
disposal.  Water  pollution  control. 

40  CFR  Part  458 

Carbon  industry.  Waste  treatment  and 
disposal.  Water  pollution  control. 

40  CFR  Part  460 

Hospitals.  Waste  treatment  and 
disposal.  Water  pollution  control. 

Dated:  June  6,  1995. 
Robert  Perciasepe, 

Assistant  Administrator  for  Water. 

For  the  reasons  set  out  in  the 
preamble.  Chapter  I  of  Title  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  35— STATE  AND  LOCAL 
ASSISTANCE 

1.  The  authority  citation  for  part  35 
continues  to  read  as  follows: 

Authority:  Sees.  105  and  301(a)  of  the 
Clean  Air  Act,  as  amended  (42  U.S.C.  7405 
and  7601(a));  Sees.  106,  205(g),  205(j),  208, 
319,  501(a),  and  518  of  the  Clean  Water  Act, 
as  amended  (33  U.S.C  1256.  1285(g).  1285(j), 
1288,  1361(a)  and  1377);  sees.  1443,  1450, 
and  1451  of  the  Safe  Drinking  Water  Act  (42 
U.S.C.  300J-2.  300)-9  and  300J-11):  sees. 
2002(a)  and  3011  of  the  Solid  Waste  Disposal 
Act,  as  amended  by  the  Resource 
Conservation  and  Recovery  Act  of  1976  (42 
U.S.C.  6912(a),  6931,  6947,  and  6949);  and 
sees.  4,  23,  and  25(a)  of  the  Federal 
Insecticide,  Fungicide  and  Rodenticide  Act, 
as  amended  (7  U.S.C.  136(b),  136(u)  and 
136w(a)). 

Subpart  C  to  Part  35    [Removed  and 
reserved] 

2.  Subpart  C  is  removed  and  reserved. 

Subpart  D  to  Part  35    [Removed  and 
reserved] 

3.  Subpart  D  is  removed  and  reserved. 

PART  122— EPA  ADMINISTERED 
PERMIT  PROGRAMS:  THE  NATIONAL 
POLLUTANT  DISCHARGE 
ELIMINATION  SYSTEM 

1 .  The  authority  citation  for  Part  1 22 
continues  to  read  as  follows: 

Authority:  The  Clean  Water  Act,  33  U.S.C. 
1251  et  seq. 

§  122.1    [Amended] 

2.  Section  122.1(g)  is  removed. 


§122^    [Amended] 

3.  Sections  122.21(m)(3),  (m)(4)  and 
(n)(2)  are  removed  and  reserved. 

§122.46    [Amended] 

4.  hi  §  122.46(d),  the  words  "Quly  1. 
1984)"  are  removed. 

§122.62    [Amended] 

5.  Sections  122.62(a)(14)  and 
122.62(a)(17)  are  removed  and  reserved. 

§122.63    [Amended] 

6.  Section  122.63(f)  is  removed  and 
reserved. 

PART  123— STATE  PROGRAM 
REQUIREMENTS 

1.  The  authority  citation  for  part  123 
continues  to  read  as  follows: 

Authority:  Clean  Water  Act,  33  U.S.C  1251 
etseq. 

§122.43    [Amended] 

2.  Section  123.43(b)  is  removed  and 
reserved. 

PART  124— PROCEDURES  FOR 
DECISIONMAKING 

1.  The  authority  citation  for  part  124 
continues  to  read  as  follows: 

Authority:  Resource  Conservation  and 
Recovery  Act,  42  U.S.C.  6901  et  seq.;  Safe 
Drinking  Water  Act,  42  U.S.C.  300(f)  et  seq.; 
Clean  Water  Act.  33  U.S.C.  1251  et  seq.; 
Clean  Air  Act,  42  U.S.C.  7401  et  seq. 

§  1 24.58    [Removed  and  reserved] 

2.  Section  124.58  is  removed  and 
reserved. 

PART  125— CRITERIA  AND 
STANDARDS  FOR  THE  NATIONAL 
POLLUTANT  DISCHARGE 
ELIMINATION  SYSTEM 

1.  The  authority  citation  for  Part  125 
continues  to  read  as  follows: 

Authority:  Clean  Water  Act.  as  amended  by 
the  Clean  Water  Act  of  1977,  33  U.S.C  1251 
et  seq..  unless  otherwise  noted. 

Subpart  C  to  Part  125    [Removed  and 
reserved] 

2.  Subpart  C  is  removed  and  reserved. 

Subpart  J  to  Part  125    [Removed  and 
reserved] 

3.  Subpart  J  is  removed  and  reserved. 

PART  140— MARINE  SANITATION 
DEVICE  STANDARD 

1.  The  authority  citation  for  part  140 
continues  to  read  as  follows: 

Authority:  Sec.  312.  as  added  Oct.  18, 
1972,  Pub.  L.  92-500,  sec.  2,  86  Stat.  871. 
Interpret  or  apply  sec.  312(b)(1),  33  U.S.C 
1322(b)(1). 
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§140.3    [Amended] 

2.  Section  140.3(h)  is  removed. 

PART  141— NATIONAL  PRIMARY 
DRINKING  WATER  REGULATIONS 

1.  The  authority  citation  for  part  141 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  300f.  300g-l.  300g-2, 
300g-3.  300g--t,  300g-5,  300g-6,  300J-4.  and 
300  j-9 

2.  In  §  141.11,  paragraphs  (a)  and  (b) 
are  revised  (the  table  in  paragraph 

(b)  is  removed)  to  read  as  follows,  and 
paragraph  (c)  is  removed  and  reserved: 

$  141.11    Maximum  contaminant  levels  for 
inorganic  chemicals. 

(a)  The  maximum  contaminant  level 
for  arsenic  applies  only  to  community 
water  systems.  Compliance  with  the 
MCL  for  arsenic  is  calculated  pursuant 
to  §141.23. 

(b)  The  maximum  contaminant  level 
for  arsenic  is  0.05  milligrams  per  liter. 

(c)  [Reserved] 


§141.23    [Amended] 

3.  In  §  141.23(a)(4)(i).  the  entry  for 
nickel  in  the  Table  is  amended  by 
removing  and  reserving  the  listed  "MCL 
(mg/1)"  for  nickel;  all  other  parts  of  the 
entry  for  nickel  in  the  Table  remain 
luchanged. 

4.  In  §  141.23(k)(3)(ii),  the  Acceptance 
Limit  for  Antimony  in  the  Table  is 
revised  to  read  as  follows:  "±30  at 
>0.006  mg/l". 

§141.32    [Amended] 

5.  Section  141.32(e)(56)  is  removed 
and  reserved. 

§141.34    [Amended] 

6.  Section  141.34  is  removed  and 
reserved. 

§  144.51    [Amended] 

7.  In  §  141.51(b),  the  line  in  the  Table 
listing  the  contaminant  "Nickel"  and 
the  MCLG  for  nickel  is  removed. 

§141.62    [Amended] 

8.  In  §  141.62(b).  entry  (14^  in  the 
Table  is  removed  and  reserved. 

PART  144— UNDERGROUND 
INJECTION  CONTROL  PROGRAM 

1.  The  authority  citation  for  part  144 
continues  to  read  as  follows: 

Authority:  Safe  Drinking  Water  Act.  42 
U.S.C.  300f  et  seq:  Resource  Conservation 
and  Recovery  Act,  42  U.S.C.  6901  et  seq. 

§  144.15    [Removed  and  reserved] 

2.  Section  144.15  is  removed  and 
reserved. 
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§144.23    [Amended] 

3.  Section  144.23(b)(2)  is  removed  and 
reserved. 

PART  146— UNDERGROUND 
INJECTION  CONTROL  PROGRAM: 
CRITERIA  AND  STANDARDS 

1.  The  authority  citation  for  part  146 
continues  to  read  as  follows: 

Authority:  Safe  Drinking  Water  Act,  42 
U.S.C.  300f  et  seq.;  Resource  Conservation 
and  Recovery  Act,  42  U.S.C.  6901  et  seq. 

§146.52 

[Removed] 

2.  Section  146.52  is  removed. 

PART  148— HAZARDOUS  WASTE 
INJECTION  RESTRICTIONS 

1.  The  authority  citation  for  part  148 
continues  to  read  as  follows: 

Authority:  Sees.  3004.  Resource 
Conservation  and  Recovery  Act,  42  U.S.C. 
6901  et  seq. 

§  148.1    [Removed] 

2.  Section  148.1(c)(4)  is  removed. 

PART  403— GENERAL 
PRETREATMENT  REGULATIONS  FOR 
EXISTING  AND  NEW  SOURCES  OF 
POLLUTION 

1.  The  authority  citation  for  part  403 
continues  to  read  as  follows: 

Authority:  Sec.  54(c)(2)  of  the  Clean  Water 
Act  of  1977,  (Pub.  L.  95-217)  sections 
204(b)(1)(C),  208(b)(2)(C)(iii).  301(b)(l)(A)(ii), 
301(b)(2)(A)(ii),  301(b)(2)(C),  301(h)(5), 
301(i)(2),  304(e),  304(g),  307,  308.  309. 
402(b).  405  and  501(a)  of  the  Federal  Water 
Pollution  Control  Act  (Pub.  L.  92-500)  as 
amended  by  the  Clean  Water  Act  of  1977  and 
the  Water  Quality  Act  of  1987  (Pub.  L.  100- 
4). 

§403.1    [Amended] 

2.  Section  403.1(c)  is  removed. 

§403.5    [Amended] 

3.  Section  403.5(f)  is  removed. 

4.  Section  403.8(c)  is  revised  and  the 
text  of  paragraph  (d)  is  removed  and 
reserved  to  read  as  follows: 

§  403.8    Pretreatment  Program 
Requirements:  Development  and 
Implementation  by  POTW. 

***** 

(c)  Incorporation  of  approved 
programs  in  permits.  A  POTW  may 
develop  an  appropriate  POTVV 
pretreatment  program  any  time  before 
the  time  limit  set  forth  in  paragraph  (b) 
of  this  section.  If  the  POTW  is  located 
in  a  State  which  has  an  approved  State 
permit  program  under  section  402  of  the 
Act  and  an  approved  State  pretreatment 
program  in  accordance  with  §403.10,  or 


if  the  POTW  is  located  in  a  State  which 
does  not  have  an  approved  permit 
program  under  section  402  of  the  Act. 
the  POTW's  NPDES  Permit  will  be 
reissued  or  modiHed  by  the  NPDES 
State  or  EPA,  respectively,  to 
incorporate  the  approved  Program 
conditions  as  enforceable  conditions  of 
the  Permit.  The  modification  of  a 
POTW's  NPDES  permit  for  the  purposes 
of  incorporating  a  POTW  Pretreatment 
Program  approved  in  accordance  with 
the  procedures  in  §  403.11  shall  be 
deemed  a  minor  Permit  modification 
subject  to  the  procedures  in  40  CFR 
122.63. 

(d)  Incorporation  of  compliance 
schedules  in  permits.  [Reserved]. 


§403.8    [Amended] 

4(a).  The  last  sentence  of 
§403.8(f)(l)(vi)(A)  is  removed. 

5.  Section  403.10  is  amended  by 
removing  and  reserving  paragraphs  (b) 
and  (d)  and  revising  paragraph  (c)  to 
read  as  follows: 

§  403.10    Development  and  submission  of 
NPDES  State  pretreatment  programs. 

***** 

(b)  [Reserved] 

(c)  Failure  to  request  approval. 
Failure  of  an  NPDES  State  with  a  permit 
program  approved  under  section  402  of 
the  Act  prior  to  December  27,  1977,  to 
seek  approval  of  a  State  Pretreatment 
Program  and  failure  of  an  approved 
State  to  administer  its  State 
Pretreatment  Program  in  accordance 
with  the  requirements  of  this  section 
constitutes  grounds  for  withdrawal  of 
NPDES  program  approval  under  section 
402(c)(3)  of  the  Act. 

(d)  [Reserved] 


§403.12    [Amended] 

6.  The  second  sentence  after  the 
heading  of  §403. 12(b)  introductory  text 
is  removed. 

7.  Section  403.13  is  amended  by 
revising  paragraph  (g)(2)  to  read  as 
follows: 

§403.13    Variances  from  categorical 
pretreatment  standards  for  fundamentally 
different  factors. 

***** 

(g)  Application  deadline. 

(1)  *  *  . 

(2)  In  order  to  be  considered,  a  request 
for  a  variance  must  be  submitted  no 
later  than  180  days  after  the  date  on 
which  a  categorical  Pretreatment 
Standard  is  published  in  the  Federal 
Register. 

(3)  *  *  * 


Appendix  B    [Removed  and  reserved] 

8.  Appendix  B  is  removed  and 
reserved. 

Appendix  C    [Removed  and  reserved] 

9.  Appendix  C  is  removed  and 
reserved. 

PART  405— [AMENDED] 

In  Part  405: 

1.  The  authority  citation  for  part  405 
continues  to  read  as  follows: 

Authority:  Sees.  301,  304  (b)  and  (c).  306 
(b)  and  (c)  and  307(c)  of  the  Federal  Water 
Pollution  Control  Act.  as  amended  (the  Act); 
33  U.S.C.  1251. 1311.  1314  (b)  and  (c).  1316 
(b)  and  (c).  and  1317(c);  86  Stat.  816,  et  seq.. 
Pub.  L.  92-500;  91  Stat.  1567,  Pub.  L.  95-217. 

2.  Section  405.12  is  amended  by 
revising  the  introductory  text  to  read  as 
follows: 

§  405.12    Effluent  limitations  guidelines 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application  of 
the  t>est  practicable  control  technology 
currently  available. 

Except  as  provided  in  §§  125.30 
through  125.32.  any  existing  point 
soiux:e  subject  to  this  subpart  shall 
achieve  the  following  effluent 
limitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
application  of  the  best  practicable 
control  technology  currently  available 
(BPT): 
***** 

3.  Section  405.14  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  unchanged)  to  read  as 
follows: 

§  405. 1 4    Pretreatment  standards  for 
existing  sources. 

Any  existing  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly 
owned  treatment  works  must  comply 
with  40  CFR  part  403.  In  addition,  the 
following  pretreatlffent  standard 
establishes  the  quantity  or  quality  of 
pollutants  or  pollutant  properties 
controlled  by  this  section  which  may  be 
discharged  to  a  publicly  owned 
treatment  works  by  a  point  source 
subject  to  the  provisions  of  this  subpart. 
***** 

4.  Section  405.16  is  revised  to  read  as 
follows: 

§  405. 1 6    Pretreatment  standards  for  new 
sources. 

Any  new  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly 
owned  treatment  works  must  comply 
with  40  CFR  part  403. 

5.  Section  405.22  is  amended  by 
revising  the  introductory  text  to  read  as 
follows: 


§  406.22    Effluent  limitations  guidelines 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application  of 
the  best  practicable  control  technology 
currently  available. 

Except  as  provided  in  §§  125.30 
through  125.32.  any  existing  point 
source  subject  to  this  subpart  shall 
achieve  the  following  effluent 
limitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
application  of  the  best  practicable 
control  technology  currently  available 
(BPT): 
***** 

6.  Section  405.24  is  amended  by 
revising  the  text  above  the  table  (the 

'table  remains  unchanged)  to  read  as 
follows: 

§  405.24    Pretreatment  standards  for 
existing  sources. 

Any  existing  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly 
owned  treatment  works  must  comply 
with  40  CFR  part  403.  In  addition,  the 
following  pretreatment  standard 
establishes  the  quemtity  or  quality  of 
pollutants  or  pollutant  properties 
controlled  by  this  section  which  may  be 
discharged  to  a  publicly  owned 
treatment  works  by  a  point  source 
subject  to  the  provisions  of  this  subpart. 
•        *        •        •        * 

7.  Section  405.26  is  revised  to  read  as 
follows: 

§  405.26    Pretreatment  standards  for  new 
sources. 

Any  new  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly 
owned  treatment  works  must  comply 
with  40  CFR  part  403. 

8.  Section  405.32  is  amended  by 
revising  the  introductory  text  to  read  as 
follows: 

§  405.32    Effluent  limitations  guidelines 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application  of 
the  best  practicable  control  technology 
currentiy  available. 

Except  as  provided  in  §§  125.30 
through  125.32,  any  existing  point 
source  subject  to  this  subpart  shall 
achieve  the  following  effluent 
limitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
application  of  the  best  practicable 
control  technology  currently  available 
(BPT): 
***** 

9.  Section  405.34  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  unchanged)  to  read  as 
follows: 


§  406.34    Pretreatment  standards  for 
existing  sources. 

Any  existing  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly 
owned  treatment  works  must  comply 
with  40  CFR  part  403.  In  addition,  the 
following  pretreatment  standard 
establishes  the  quantity  or  quality  of 
pollutants  or  pollutant  properties 
controlled  by  this  section  which  may  be 
discharged  to  a  publicly  owned 
treatment  works  by  a  point  source 
subject  to  the  provisions  of  this  subpart. 
•        •        •        •        • 

10.  Section  405.36  is  revised  to  read 
as  follows: 

§  405.36    Pretreatment  standards  for  new 
sources. 

Any  new  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly 
owned  treatment  works  must  comply 
with  40  CFR  part  403. 

11.  Section  405.42  is  amended  by 
revising  the  introductory  text  to  read  as 
follows: 

§  405.42    Effluent  limitations  guidelines 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application  of 
the  t>est  practicable  control  technology 
currently  available. 

Except  as  provided  in  §§  125.30 
through  125.32,  any  existing  point 
source  subject  to  this  subpart  shall 
achieve  the  following  effluent 
limitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
application  of  the  best  practicable 
control  technology  currently  available 
(BPT): 
•        •        •        •        * 

12.  Section  405.44  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  imchanged)  to  read  as 
follows: 

§  405.44    Pretreatment  standards  for 
existing  sources. 

Any  existing  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly 
owned  treatment  works  must  comply 
with  40  CFR  part  403.  In  addition,  the 
following  pretreatment  standard 
establishes  the  quantity  or  quality  of 
pollutants  or  pollutant  properties 
controlled  by  this  section  which  may  be 
discharged  to  a  publicly  owned 
treatment  works  by  a  point  source 
subject  to  the  provisions  of  this  subpart. 
***** 

13.  Section  405.46  is  revised  to  read 
as  follows: 
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i  406.46    Pretreatment  standards  for  new 
sources. 

Any  new  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly 
owned  treatment  works  must  comply 
with  40  CFR  part  403. 

14.  Section  405.52  is  amended  by 
revising  the  introductory  text  to  read  as 
follows: 

$  406.52    Effluent  limitations  guidelines 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application  of 
the  best  practicable  control  technology 
currently  available. 

Except  as  provided  in  §§  125.30 
through  125.32,  any  existing  point 
source  subject  to  this  subpart  shall 
achieve  the  following  effluent 
limitations  representing  the  degree  of 
eHluent  reduction  attainable  by  the 
application  of  the  best  practicable 
control  technology  currently  available 
(BPT): 
***** 

15.  Section  405.54  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  unchanged)  to  read  as 
follows: 

§  405.54    Pretreatment  standards  for 
existing  sources. 

Any  existing  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly 
owned  treatment  works  must  comply 
with  40  CFR  part  403.  In  addition,  the 
following  pretreatment  standard 
establishes  the  quantity  or  quality  of 
pollutants  or  pollutant  properties 
controlled  by  this  section  which  may  be 
discharged  to  a  publicly  owned 
treatment  works  by  a  point  source 
subject  to  the  provisions  of  this  subpart. 
***** 

16.  Section  405.56  is  revised  to  read 
as  follows: 

§  405.56    Pretreatn>ent  standards  for  new 
sources. 

Any  new  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly 
owned  treatment  works  must  comply 
with  40  CFR  part  403. 

17.  Section  405.62  is  amended  by 
revising  the  introductory  text  to  read  as 
follows: 

§  405.62    Effluent  limitations  guidelines 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application  of 
the  best  practicable  control  technology 
currently  available. 

Except  as  provided  in  §§  125.30 
through  125.32,  any  existing  point 
source  subject  to  this  subpart  shall 
achieve  the  following  effluent 
Umitations  representing  the  degree  of 


eniuent  reduction  attainable  by  the 
application  of  the  best  practicable 
control  technology  currently  available 
(BPT): 

***** 

18.  Section  405.64  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  unchanged)  to  read  as 
follows: 

§  405.64    Pretreatment  standards  for 
existing  sources. 

Any  existing  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly 
owned  treatment  works  must  comply 
with  40  CFR  part  403.  hi  addition,  the 
following  pretreatment  standard 
establishes  the  quantity  or  quality  of 
pollutants  or  pollutant  properties 
controlled  by  this  section  which  may  be 
discharged  to  a  publicly  owned 
treatment  works  by  a  point  source 
subject  to  the  provisions  of  this  subpart. 
***** 

19.  Section  405.66  is  revised  to  read 
as  follows: 

§  405.66    Pretreatment  standards  for  new 
sources. 

Any  new  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly 
owned  treatment  works  must  comply 
with  40  CFR  part  403. 

20.  Section  405.72  is  amended  by 
revising  the  introductory  text  to  read  as 
follows: 

§405.72    Effluent  limitations  guidelines 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application  of 
the  best  practicable  control  technology 
currently  available. 

Except  as  provided  in  §§  125.30 
through  125.32,  any  existing  point 
source  subject  to  this  subpart  shall 
achieve  the  following  effluent 
limitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
application  of  the  best  practicable 
control  technology  currently  available 
(BPT): 
***** 

21.  Section  405.74  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  unchanged)  to  read  as 
follows: 

§  405.74    Pretreatnrwnt  standards  for 
existing  sources. 

Any  existing  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly 
owned  treatment  works  must  comply 
with  40  CFR  part  403.  hi  addition,  the 
following  pretreatment  standard 
establishes  the  quantity  or  quality  of 
pollutants  or  pollutant  properties 
controlled  by  this  section  which  may  be 


discharged  to  a  publicly  owned 
treatment  works  by  a  point  source 
subject  to  the  provisions  of  this  subpart. 

22.  Section  405.76  is  revised  to  read 
as  follows: 

§  405.76    Pretreatment  standards  for  new 
sources. 

Any  new  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly 
owned  treatment  works  must  comply 
with  40  CFR  part  403. 

23.  Section  405.82  is  amended  by 
revising  the  introductory  text  to  read  as 
follows: 

§  405.82    Effluent  limitations  guidelines 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application  of 
the  best  practicable  control  technology 
currently  available. 

Except  as  provided  in  §§  125.30 
through  125.32,  any  existing  point 
source  subject  to  this  subpart  shall 
achieve  the  following  effluent 
limitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
appUcation  of  the  best  practicable 
control  technology  currently  available 
(BPT): 

***** 

24.  Section  405.84  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  unchanged)  to  read  as 
follows: 

§  405.84    Pretreatment  standards  for 
existing  sources. 

Any  existing  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly 
owned  treatment  works  must  comply 
with  40  CFR  part  403.  In  addition,  the 
following  pretreatment  standard 
establishes  the  quan^y  or  quality  of 
pollutants  or  pollutant  properties 
controlled  by  this  section  which  may  be 
discharged  to  a  publicly  owned 
treatment  works  by  a  point  source 
subject  to  the  provisions  of  this  subpart. 
***** 

25.  Section  405.86  is  revised  to  read 
as  follows: 

§  405.86    Pretreatment  standards  for  new 
sources. 

Any  new  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly 
owned  treatment  works  must  comply 
with  40  CFR  part  403. 

26.  Section  405.92  is  amended  by 
revising  the  introductory  text  to  read  as 
follows: 


§  405.92    Effluent  limitations  guidelines 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application  of 
the  best  practicable  control  technology 

currently  avaliabie. 

Except  as  provided  in  §§  125.30 
through  125.32,  any  existing  point 
source  subject  to  this  subpart  shall 
achieve  the  following  effluent 
Umitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
application  of  the  best  practicable 
control  technology  ciurently  available 
(BPT): 
***** 

27.  Section  405.94  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  imchanged)  to  read  as 
follows: 

§  405.94    Pretreatment  standards  for 
existing  sources. 

Any  existing  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly 
owned  treatment  works  must  comply 
with  40  CFR  part  403.  In  addition,  the 
following  pretreatment  standard 
establishes  the  quantity  or  quality  of 
pollutants  or  pollutant  properties 
controlled  by  this  section  which  may  be 
discheirged  to  a  publicly  owned 
treatment  works  by  a  point  source 
subject  to  the  provisions  of  this  subpart. 
***** 

28.  Section  405.96  is  revised  to  read 
as  follows: 

§  405.96    Pretreatment  standards  for  new 
sources. 

Any  new  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly 
owned  treatment  works  must  comply 
with  40  CFR  part  403. 

29.  Section  405.102  is  amended  by 
revising  the  introductory  text  to  read  as 
follows: 

§  405.102    Effluent  limitations  guidelines 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application  of 
the  best  practicable  control  technology 
currently  available. 

Except  as  provided  in  §§  125.30 
through  125.32,  any  existing  point 
source  subject  to  this  subpart  shall 
achieve  the  following  effluent 
limitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
application  of  the  best  practicable 
control  technology  ciurently  available 
(BPT): 
•         *        »        *        * 

30.  Section  405.104  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  unchanged)  to  read  as 
follows: 


§  405. 1 04    Pretreatment  standards  for 
existing  sources. 

Any  existing  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly 
owned  treatment  works  must  comply 
with  40  CFR  part  403.  In  addition,  the 
following  pretreatment  standard 
estabUshes  the  quantity  or  quahty  of 
pollutants  or  pollutant  properties 
controlled  by  this  section  which  may  be 
discharged  to  a  pubUcly  owned 
treatment  works  by  a  point  source 
subject  to  the  provisions  of  this  subpart. 
***** 

31.  Section  405.106  is  revised  to  read 
as  follows: 

§  405.1 06    Pretreatment  standards  for  new 
sources. 

Any  new  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  pubUcly 
owned  treatment  works  must  comply 
with  40  CFR  part  403. 

32.  Section  405.112  is  junended  by 
revising  the  introductory  text  to  read  as 
follows: 

§  405.1 1 2    Effluent  limitations  guidelines 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application  of 
the  best  practicable  control  technology 
currently  available. 

Except  as  provided  in  §§  125.30 
through  125.32,  any  existing  point 
source  subject  to  this  subpart  shall 
achieve  the  following  effluent 
Umitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
application  of  the  best  practicable 
control  technology  currently  available 
(BPT): 
***** 

33.  Section  405.114  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  imchanged)  to  read  as 
follows: 

§  405.1 14    Pretreatment  standards  for 
existing  sources. 

Any  existing  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  pubUcly 
owned  treatment  works  must  comply 
with  40  CFR  part  403.  In  addition,  the 
following  pretreatment  standard 
establishes  the  quantity  or  quality  of 
pollutants  or  pollutant  properties 
controlled  by  this  section  which  may  be 
discharged  to  a  publicly  owned 
treatment  works  by  a  point  source 
subject  to  the  provisions  of  this  subpart. 
***** 

34.  Section  405.116  is  revised  to  read 
as  follows: 


§405.116    Pretreatment  standards  for  new 
sources. 

Any  new  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly 
owned  treatment  works  must  comply 
with  40  CFR  part  403. 

35.  Section  405.122  is  amended  by 
revising  the  introductory  text  to  read  as 
follows: 

§406.122    Effluent  limitations  guidelines 
representing  the  degree  of  effluent 
reduction  attainable  by  ttie  application  of 
the  best  practicable  control  technology 
currently  available. 

Except  as  provided  in  §§  125.30 
through  125.32,  any  existing  point 
source  subject  to  this  subpart  shall 
achieve  the  foUowing  effluent 
limitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
appUcation  of  the  best  practicable 
control  technology  currently  available 
(BPT): 
***** 

36.  Section  405.124  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  unchanged)  to  read  as 
follows: 

§405.124    Pretreatment  standards  for 
existing  sources. 

Any  existing  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  pubUcly 
owned  treatment  works  must  comply 
with  40  CFR  part  403.  In  addition,  the 
following  pretreatment  standard 
establishes  the  quantity  or  quality  of 
pollutants  or  pollutant  properties 
controlled  by  this  section  which  may  be 
discharged  to  a  publicly  owned 
treatment  works  by  a  point  source 
subject  to  the  provisions  of  this  subpart. 
***** 

37.  SecUon  405.126  is  revised  to  read 
as  follows: 

§  405. 1 26    Pretreatment  standards  for  new 
sources. 

Any  new  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  pubUcly 
owned  treatment  works  must  comply 
with  40  CFR  part  403. 

PART  406— [AMENDED] 

In  Part  406: 

1.  The  authority  citation  for  part  406 
continues  to  read  as  follows: 

Authority:  Sees.  301,  304  (b)  and  (c),  306 
(b)  and  (c).  307(c)  of  the  Federal  Water 
Pollution  Control  Act,  as  amended:  33  U.S.C 
1251, 1311, 1314  (b)  and  (c),  1316  (b)  and  (c), 
1317(c);  86  Stat.  816  et  seq..  Pub.  L.  92-500; 
91  Stat.  1567,  Pub.  L.  95-217. 

2.  Section  406.12  is  amended  by 
removing  paragraph  (a),  redesignating 
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paragraph  (b)  as  new  paragraph  (a), 
redesignating  paragraph  (c)  as  new 
paragraph  (b),  and  revising  the  text 
above  the  table  {the  table  remains 
unchanged)  in  the  newly  redesignated 
paragraph  (a).  The  text  in  the  newly 
redesignated  paragraph  (b)  is  amended 
by  removing  the  words  "paragraph  (b)" 
and  inserting  in  their  place  the  words 
"paragraph  (a)".  The  revised  text  reads 
as  follows: 

§406.12    Effluent  limitations  guidelines 
representing  ttie  degree  of  effluent 
reduction  attainable  by  the  application  of 
the  best  practicable  control  technology 
currentty  avaltat>l6. 

(a)  Except  as  provided  in  §§  125.30 
through  125.32,  and  subject  to  the 
provisions  in  paragraph  (b)  of  this 
section,  any  existing  point  source 
subject  to  this  subpart  shall  achieve  the 
following  effluent  limitations 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application 
of  the  best  practicable  control 
technology  currently  available  (BPT): 

•  *        •        •        • 

3.  Section  406.14  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  unchanged)  to  read  as 
follows: 

§  406. 1 4    Pretreatment  standards  for 
existing  sources. 

Any  existing  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly 
owned  treatment  works  must  comply 
with  40  CFR  part  403.  In  addition,  the 
following  pretreatment  standard 
establishes  the  quantity  or  quality  of 
pollutants  or  pollutant  properties 
controlled  by  this  section  which  may  be 
discharged  to  a  publicly  owned 
treatment  works  by  a  point  source 
subject  to  the  provisions  of  this  subpart. 

•  •        •        •        • 

4.  Section  406.16  is  amended  by 
revising  the  introductory  text  (the  table 
and  paragraph  (a)  are  unchanged)  to 
read  as  follows: 

§  406. 1 6    Pretreatn>ent  standards  for  new 
sources. 

Any  new  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly 
owned  treatment  works  must  comply 
writh  40  CFR  part  403.  In  addition,  the 
provisions  set  forth  in  paragraph  (a)  of 
this  section  apply,  as  well  as  the 
following  pretreatment  standard  which 
establishes  the  quantity  or  quality  of 
pollutants  or  pollutant  properties 
controlled  by  this  section  which  may  be 
discharged  to  publicly  owned  treatment 


works  by  a  new  source  subject  to  the 
provisions  of  this  subpart. 

***** 

5.  Section  406.22  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  unchanged)  to  read  as 
follows: 

§  406.22    Effluent  limitations  guidelines 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application  of 
the  best  practicable  control  technology 
currentiy  available. 

Except  as  provided  in  §§  125.30 
through  125.32,  any  existing  point 
source  subject  to  this  subpart  shall 
achieve  the  following  effluent 
limitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
application  of  the  best  practicable 
control  technology  currently  available 
(BPT): 
***** 

6.  Section  406.24  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  unchanged)  to  read  as 
follows: 

§  406.24    Pretreatment  standards  for 
existing  sources. 

Any  existing  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly 
owned  treatment  works  must  comply 
with  40  CFR  part  403.  In  addition,  the 
following  pretreatment  standard 
establishes  the  quantity  or  quality  of 
pollutants  or  pollutant  properties 
controlled  by  this  section  which  may  be 
discharged  to  a  publicly  owned 
treatment  works  by  a  point  source 
subject  to  the  provisions  of  this  subpart. 
***** 

7.  Section  406.26  is  revised  to  read  as 
follows: 

§  406.26    Pretreatment  standards  for  new 
sources. 

Any  new  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly 
owned  treatment  works  must  comply 
with  40  CFR  part  403. 

8.  Section  406.32  is  revised  to  read  as 
follows: 

§  406.32    Effluent  limitations  guidelines 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application  of 
the  best  practicable  control  technology 
currentiy  available. 

Except  as  provided  in  §§  125.30 
through  125.32,  any  existing  point 
source  subject  to  this  subpart  shall 
achieve  the  following  effluent 
limitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
application  of  the  best  practicable 
control  technology  currently  available 
(BPT):  There  shall  be  no  discharge  of 


process  waste  water  pollutants  to 
navigable  waters. 

9.  Section  406.34  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  unchanged)  to  read  as 
follows: 

§  406.34    Pretreatment  standards  for 
existing  sources. 

Any  existing  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly 
owned  treatment  works  must  comply 
with  40  CFR  part  403.  In  addition,  the 
following  pretreatment  standard 
estabUshes  the  quantity  or  quality  of 
pollutants  or  pollutant  properties 
controlled  by  this  section  which  may  be 
discharged  to  a  publicly  owned 
treatment  works  by  a  point  source 
subject  to  the  provisions  of  this  subpart. 
***** 

10.  Section  406.36  is  revised  to  read 
as  follows: 

§  406.36    Pretreatment  standards  for  new 
sources. 

Any  new  source  subject  to  this 
subpart  tnat  introduces  process 
wastewater  pollutants  into  a  publicly 
owned  treatment  works  must  comply 
with  40  CFR  part  403. 

11.  Section  406.42  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  unchanged)  to  read  as 
follows: 

§  406.42    Effluent  limitations  guidelines 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application  of 
the  best  practicable  control  technology 
currentiy  available. 

Except  as  provided  in  §§125.30 
through  125.32,  any  existing  point 
source  subject  to  this  subpart  shall 
achieve  the  following  effluent 
limitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
application  of  the  best  practicable 
control  technology  currently  available 
(BPT): 
•        •        •        *        * 

12.  Section  406.44  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  unchanged)  to  read  as 
follows: 

§  406.44    Pretreatment  standards  for 
existing  sources. 

Any  existing  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly 
owned  treatment  works  must  comply 
with  40  CFR  part  403.  In  addition,  the 
following  pretreatment  standard 
establishes  the  quantity  or  quality  of 
pollutants  or  pollutant  prop>erties 
controlled  by  this  section  which  may  be 
discharged  to  a  publicly  owned 


treatment  works  by  a  point  source 
subject  to  the  provisions  of  this  subpart. 

***** 

13.  Section  406.46  is  revised  to  read 
as  follows: 

§  406.46    Pretreatment  standards  for  new 
sources. 

Any  new  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly 
owned  treatment  works  must  comply 
with  40  CFR  part  403. 

14.  Section  406.52  is  revised  to  read 
as  follows: 

§  406.52    Effluent  limitations  guidelines 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application  of 
the  best  practicable  control  technology 
currentiy  available. 

Except  as  provided  in  §§  125.30 
through  125.32,  any  existing  point 
source  subject  to  this  subpart  shall 
achieve  the  following  effluent 
limitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
application  of  the  best  practicable 
control  technology  currently  available 
(BPT):  There  shall  be  no  discharge  of 
process  waste  water  pollutants  to 
navigable  waters. 

15.  Section  406.54  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  unchanged)  to  read  as 
follows: 

§  406.54    Pretreatment  standards  for 
existing  sources. 

Any  existing  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly 
owned  treatment  works  must  comply 
with  40  CFR  part  403.  In  addition,  the 
following  pretreatment  standard 
establishes  the  quantity  or  quality  of 
pollutants  or  pollutant  properties 
controlled  by  this  section  which  may  be 
discharged  to  a  publicly  owned 
treatment  works  by  a  point  source 
subject  to  the  provisions  of  this  subpart. 
***** 

16.  Section  406.56  is  revised  to  read 
as  follows: 

§  406.56    Pretreatment  standards  for  new 
sources. 

Any  new  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly 
owned  treatment  works  must  comply 
with  40  CFR  part  403. 

17.  Section  406.62  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  unchanged)  to  read  as 
follows: 


§  406.62    Effluent  limitations  guidelines 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application  of 
the  t>est  practicable  control  technology 
currentiy  available. 

Except  as  provided  in  §§  125.30 
through  125.32,  any  existing  point 
source  subject  to  this  subpart  shall 
achieve  the  following  effluent 
limitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
appHcation  of  the  best  practicable 
control  technology  currently  available 
(BPT): 


18.  Section  406.64  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  unchanged)  to  read  as 
follows: 

§  406.64    Pretreatment  standards  for 
existing  sources. 

Any  existing  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly 
owned  treatment  works  must  comply 
with  40  CFR  part  403.  In  addition,  the 
following  pretreatment  standard 
establishes  the  quantity  or  quality  of 
pollutants  or  pollutant  properties 
controlled  by  this  section  which  may  be 
discharged  to  a  publicly  owned 
treatment  works  by  a  point  source 
subject  to  the  provisions  of  this  subpart. 
*        •        *        *        *     . 

19.  Section  406.66  is  revised  to  read 
as  follows: 

§  406.66    Pretreatment  standards  for  new 
sources. 

Any  new  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly 
owned  treatment  works  must  comply 
with  40  CFR  part  403. 

20.  Section  406.72  is  revised  to  read 
as  follows: 

§  406.72    Effluent  limitations  guidelines 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application  of 
the  best  practicable  control  technology 
currentiy  available. 

Except  as  provided  in  §§  125.30 
through  125.32,  any  existing  point 
source  subject  to  this  subpart  shall 
achieve  the  following  effluent 
limitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
application  of  the  best  practicable 
control  technology  ciurently  available 
(BPT):  There  shall  be  no  discharge  of 
process  waste  water  pollutants  to 
navigable  waters. 

21.  Section  406.76  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  unchanged)  to  read  as 
follows: 


§  406.76    Pretreatment  standards  for  new 
sources. 

Any  new  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  pubUcly 
owned  treatment  works  must  comply 
virith  40  CFR  part  403.  In  addition,  the 
following  pretreatment  standard 
establishes  the  quantity  or  quaUty  of 
pollutants  or  pollutant  properties, 
controlled  by  this  section,  which  may  be 
discharged  to  a  pubUcly  owned 
treatment  works  by  a  new  point  source 
subject  to  the  provisions  of  this  subpart. 
***** 

22.  Section  406.82  is  revised  to  read 
as  follows: 

§  406.82    Effluent  limitations  guidelines 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application  of 
the  t>est  practicable  control  technology 
currentiy  available. 

Except  as  provided  in  §§  125.30 
through  125.32,  any  existing  point 
source  subject  to  this  subpart  shall 
achieve  the  following  effluent 
limitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
application  of  the  best  practicable 
control  technology  currently  available 
(BPT):  There  shall  be  no  discharge  of 
process  waste  water  pollutants  to 
navigable  waters. 

23.  Section  406.86  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  imchanged)  to  read  as 
follows: 

§  406.86    Pretreatntent  standards  for  new 
sources. 

Any  new  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly 
owned  treatment  works  must  comply 
with  40  CFR  part  403.  In  addition,  the 
following  pretreatment  standard 
estabUshes  the  quantity  or  quality  of 
pollutants  or  pollutant  properties, 
controlled  by  this  section,  which  may  be 
discharged  to  a  publicly  owned 
treatment  works  by  a  new  point  source 
subject  to  the  provisions  of  this  subpart. 
***** 

24.  Section  406.92  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  unchanged)  to  read  as 
follows: 

§  406.92    Effluent  limitations  guidelines 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application  of 
the  best  practicable  control  technology 
currentiy  available. 

Except  as  provided  in  §§  125.30 
through  125.32,  any  existing  point 
source  subject  to  this  subpart  shall 
achieve  the  following  effluent 
limitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 


V  . 
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application  of  the  best  practicable 
control  technology  currently  available 
(BPT): 

25.  Section  406.96  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  unchanged]  to  read  as 
follows: 

§  406.96    Pretreatm«nt  standards  for  new 
sources. 

Any  new  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly 
owned  treatment  works  must  comply 
vdth  40  CFRj)art  403.  In  addition,  the 
following  pretreatment  standard 
establishes  the  quantity  or  quality  of 
pollutants  or  pollutant  properties, 
controlled  by  this  section,  which  may  be 
discharged  to  a  publicly  owned 
treatment  works  by  a  new  point  source 
subject  to  the  provisions  of  this  subpart. 

26.  Section  406.102  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  unchanged)  to  read  as 
follows: 

§406.102    Effluent  limitations  guidelines 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application  of 
the  best  practicable  control  technology 
currently  available. 

Except  as  provided  in  §§  125.30 
through  125.32,  any  existing  point 
source  subject  to  this  subpart  shall 
achieve  the  following  effluent 
limitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
application  of  the  best  practicable 
control  technology  currently  available 
(BPT): 


27.  Section  406.106  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  unchanged)  to  read  as 
follows: 

§  406.1 06    Pretreatment  standards  for  new 
sources. 

Any  new  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly 
owned  treatment  works  must  comply 
with  40  CFR  part  403.  In  addition,  the 
following  pretreatment  standard 
establishes  the  quantity  or  quality  of 
pollutants  or  pollutant  properties, 
controlled  by  this  section,  which  may  be 
discharged  to  a  publicly  owned 
treatment  works  by  a  new  point  source 
subject  to  the  provisions  of  this  subpart. 


PART  407— [AMENDED] 

In  Part  407: 

1.  The  authority  citation  for  part  407 
continues  to  read  as  follows: 


Authority:  Sees.  301.  304  (b)  and  (c),  306 
(b)  and  (c),  307(c)  of  the  Federal  Water 
Pollution  Control  Act,  as  amended:  33  U.S.C 
1251.  1311,  1314  (b)  and  (c),  1316  (b)  and  (c), 
1317(c);  86  Stat.  816  et  seq..  Pub.  L.  92-500; 
91  Stat.  1567,  Pub.  L.  95-217. 

2.  Section  407.12  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  unchanged)  to  read  as 
follows: 

§  407.1 2    Effluent  limitations  guidelines 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application  of 
the  t>est  practicable  control  technology 
currently  available. 

Except  as  provided  in  §§  125.30 
through  125.32,  any  existing  point 
source  subject  to  this  subpart  shall 
achieve  the  following  effluent 
limitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
application  of  the  best  practicable 
control  technology  currently  available 
(BPT): 
***** 

3.  Section  407.14  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  unchanged)  to  read  as 
follows: 

§  407.1 4    Pretreatment  standards  for 
existing  sources. 

Any  existing  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly 
owned  treatment  works  must  comply 
with  40  CFR  part  403.  In  addition,  the 
following  pretreatment  standard 
establishes  the  quantity  or  quality  of 
pollutants  or  pollutant  properties 
controlled  by  this  section  which  may  be 
discharged  to  a  publicly  owned 
treatment  works  by  a  point  source 
subject  to  the  provisions  of  this  subpart. 
***** 

4.  Section  407.16  is  revised  to  read  as 
follows: 

§  407.1 6    Pretreatment  standards  for  new 
sources. 

Any  new  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly 
owmed  treatment  works  must  comply 
with  40  CFR  part  403. 

5.  Section  407.22  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  unchanged)  to  read  as 
follows: 

§407.22    Effluent  limitations  guidelines 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application  of 
the  best  practicable  control  technology 
currently  available. 

Except  as  provided  in  §§  125.30 
through  125.32,  any  existing  point 
source  subject  to  this  subpart  shall 
achieve  the  following  effluent 


limitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
application  of  the  best  practicable 
control  technology  currently  available 
(BPT): 
***** 

6.  Section  407.24  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  unchanged)  to  read  as 
follows: 

§  407.24    Pretreatment  standards  for 
existing  sources. 

Any  existing  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly 
owned  treatment  works  must  comply 
with  40  CFR  part  403.  In  addition,  the 
following  pretreatment  standard 
establishes  the  quantity  or  quality  of 
pollutants  or  pollutant  pro{)erties 
controlled  by  this  section  which  may  be 
discharged  to  a  publicly  owned 
treatment  works  by  a  point  source 
subject  to  the  provisions  of  this  subpart. 
***** 

7.  Section  407.26  is  revised  to  read  as 
follows: 

§  407.26    Pretreatment  standards  for  new 
sources. 

Any  new  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly 
owned  treatment  works  must  comply 
with  40  CFR  part  403. 

8.  Section  407.32  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  unchanged)  to  read  as 
follows: 

§  407.32    Effluent  limitations  guidelines 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application  of 
the  best  practicable  control  technology 
currently  available. 

Except  as  provided  in  §§  125.30 
through  125.32,  any  existing  point 
source  subject  to  this  subpart  shall 
achieve  the  following  effluent 
limitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
application  of  the  best  practicable 
control  technology  currently  available 
(BPT): 
***** 

9.  Section  407.34  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  unchanged)  to  read  as 
follows: 

§  407.34    Pretreatment  standards  for 
existing  sources. 

Any  existing  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly 
owTied  treatment  works  must  comply 
with  40  CFR  part  403.  In  addition,  the 
following  pretreatment  standard 
establishes  the  quantity  or  quality  of 


pollutants  or  pollutant  properties 
controlled  by  this  section  which  may  be 
discharged  to  a  publicly  owned 
treatment  works  by  a  point  source 
subject  to  the  provisions  of  this  subpart. 
***** 

10.  Section  407.36  is  revised  to  read 
as  follows: 

§  407.36    Pretreatment  standards  for  new 
sources. 

Any  new  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly 
owrned  treatment  works  must  comply 
with  40  CFR  part  403. 

11.  Section  407.42  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  unchanged)  to  read  as 
follows: 

§  407.42    Effluent  limitations  guidelines 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application  of 
the  best  practicable  control  technology 
currently  available. 

Except  as  provided  in  §§  125.30 
through  125.32,  any  existing  point 
source  subject  to  this  subpart  shall 
achieve  the  following  effluent 
limitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
application  of  the  best  practicable 
control  technology  currently  available 

(BPT): 

***** 

12.  Section  407.44  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  unchanged)  to  read  as 
follows: 

§  407.44    Pretreatment  standards  for 
existing  sources. 

Any  existing  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly 
owmed  treatment  works  must  comply 
with  40  CFR  part  403.  In  addition,  the 
following  pretreatment  standard 
establishes  the  quantity  or  quality  of 
pollutants  or  pollutant  properties 
controlled  by  this  section  which  may  be 
discharged  to  a  publicly  owned 
treatment  works  by  a  point  source 
subject  to  the  provisions  of  this  subpart. 
•        *        •        •        * 

13.  Section  407.46  is  revised  to  read 
as  follows: 

§  407.46    Pretreatment  standards  for  new 
sources. 

Any  new  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly 
owned  treatment  works  must  comply 
with  40  CFR  part  403. 

14.  Section  407.52  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  unchanged)  to  read  as 
follows: 


§  407.52    Effluent  limitations  guidelines 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application  of 
ttte  best  practicable  control  technology 
currentiy  available. 

Except  as  provided  in  §§  125.30 
through  125.32,  any  existing  point 
source  subject  to  this  subpart  shall 
achieve  the  following  effluent 
limitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
application  of  the  best  practicable 
control  technology  currently  available 
(BPT): 
***** 

15.  Section  407.54  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  unchanged)  to  read  as 
follows: 

§  407.54    Pretreatment  standards  for 
existing  sources. 

Any  existing  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly 
owned  treatment  works  must  comply 
with  40  CFR  part  403.  In  addition,  the 
following  pretreatment  standard 
establishes  the  quantity  or  quality  of 
pollutants  or  pollutant  properties 
controlled  by  this  section  which  may  be 
discharged  to  a  publicly  owned 
treatment  works  by  a  point  source 
subject  to  the  provisions  of  this  subpart. 
***** 

16.  Section  407.56  is  revised  to  read 
as  follows: 

§  407.56    Pretreatnwnt  standards  for  new 
sources. 

Any  new  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  pubUcly 
owned  treatment  works  must  comply 
with  40  CFR  part  403. 

17.  Section  407.62  is  amended  by 
revising  the  introductory  text  to  read  as 
follows: 

§  407.62    Effluent  limitations  guidelines 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application  of 
the  best  practicable  control  technology 
currentiy  available. 

Except  as  provided  in  §§  125.30 
through  125.32.  any  existing  point 
source  subject  to  this  subpart  shall 
achieve  the  following  effluent 
Hmitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
application  of  the  best  practicable 
control  technology  currently  available 
(BPT): 
***** 

18.  Section  407.64  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  unchanged)  to  read  as 
follows: 


§  407.64    Pretreatment  standards  for 
existing  sources. 

Any  existing  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly 
owned  treatment  works  must  comply 
with  40  CFR  part  403.  hi  addition,  the 
following  pretreatment  standard 
establishes  the  quantity  or  quality  of 
pollutants  or  pollutant  properties 
controlled  by  this  section  which  may  be 
discharged  to  a  publicly  owned 
treatment  works  by  emy  existing  point 
source  subject  to  the  provisions  of  this 
subpart. 
***** 

19.  Section  407.66  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  unchanged)  to  read  as 
follows: 

§  407.66    Pretreatn>ent  standards  for  new 
sources. 

Any  new  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly 
owned  treatment  works  must  comply 
with  40  CFR  part  403.  In  addition,  the 
following  pretreatment  standard 
establishes  the  quantity  or  quality  of 
pollutants  or  pollutant  properties 
controlled  by  this  section  which  may  be 
discharged  to  a  publicly  owned 
treatment  works  by  a  new  point  source 
subject  to  the  provisions  of  this  subpart, 
***** 

20.  Section  407.72  is  amended  by 
revising  the  introductory  text  to  read  as 
follows: 

§  407.72    Effluent  limitations  guidelines 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application  of 
the  best  practicable  control  technology 
currentiy  available. 

Except  as  provided  in  §§  125.30 
through  125.32.  any  existing  point 
source  subject  to  this  subpart  shall 
achieve  the  following  effluent 
limitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
appUcation  of  the  best  practicable 
control  technology  currently  available 

(BPT): 

***** 

21.  Section  407.74  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  unchanged)  to  read  as 
follows: 

§  407.74    Pretreatment  standards  for 
existing  sources. 

Any  existing  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly 
owned  treatment  works  must  comply 
with  40  CFR  part  403.  In  addition,  the 
following  pretreatment  standard 
establishes  the  quantity  or  quality  of 
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pollutants  or  pollutant  pro{>erties 
controlled-by  this  section  which  may  be 
discharged  to  a  publicly  owned 
treatment  works  by  any  existing  point 
source  subject  to  the  provisions  of  this 
subpart. 
***** 

22.  Section  407.76  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  unchanged)  to  read  as 
follows: 

$  407.76    Pretreatment  standards  for  new 
sources. 

Any  new  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly 
owned  treatment  works  must  comply 
with  40  CFR  part  403.  In  addition,  the 
following  pretreatment  standard 
establishes  the  quantity  or  quality  of 
pollutants  or  pollutant  properties 
controlled  by  this  section  which  may  be 
discharged  to  a  publicly  owned 
treatment  works  by  a  new  point  source 
subject  to  the  provisions  of  this  subpart. 
***** 

23.  Section  407.82  is  amended  by 
revising  the  introductory  text  to  read  as 
follows: 

$  407.82    Effluent  llmttations  guidelines 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application  of 
the  best  practicable  control  technology 
currently  available. 

Except  as  provided  in  §§  125.30 
through  125.32,  any  existing  point 
source  subject  to  this  subpart  shall 
achieve  the  following  effluent 
limitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
application  of  the  best  practicable 
control  technology  currently  available 
(BPT): 
***** 

24.  Section  407.84  is  amended  by 
revising  the  text  above  the  table  (the  ' 
table  remains  unchanged)  to  read  as 
follows: 

§  407.84    Pretreatment  standards  for 
existing  sources. 

Any  existing  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly 
owned  treatment  works  must  comply 
writh  40  CFR  part  403.  In  addition,  the 
following  pretreatment  standard 
establishes  the  quantity  or  quality  of 
pollutants  or  pollutant  properties 
controlled  by  this  section  which  may  be 
discharged  to  a  publicly  owned 
treatment  works  by  any  existing  point 
source  subject  to  the  provisions  of  this 
subpart. 
***** 

25.  Section  407.86  is  amended  by 
revising  the  text  above  the  table  ithe 


table  remains  unchanged)  to  read  as 
follows: 

§  407.86    Prstreatment  standards  for  n«w 
sources. 

Any  new  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly 
owned  treatment  works  must  comply 
with  40  CFR  part  403.  In  addition,  the 
following  pretreatment  standard 
establishes  the  quantity  or  quality  of 
pollutants  or  pollutant  properties 
controlled  by  this  section  which  may  be 
discharged  to  a  publicly  owned 
treatment  works  by  a  new  point  source 
subject  to  the  provisions  of  this  subpart. 


PART  408— {AMENDED] 

In  Part  408: 

1 .  The  authority  citation  for  part  408 
continues  to  read  as  follows: 

Authority:  Sees.  301.  304  (b)  and  (c).  306 
(b)  and  (c).  307(c),  of  the  Federal  Water 
Pollution  Control  Act,  as  amended:  33  U.S.C. 
1251.  1311,  1314  (b)  and  (c),  1316  (b)  and  (c). 
1317(c);  86  Stat.  816  et  seq.,  Pub.  L.  92-500; 
91  Stat.  1567.  Pub.  L.  95-217. 

2.  Section  408.12  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  unchanged)  to  read  as 
follows: 

§408.12    Effluent  limitations  guidelines 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application  of 
the  best  practicable  control  technology 
currentiy  available. 

Except  as  provided  in  §§  125.30 
through  125.32.  any  existing  point 
source  subject  to  this  subpart  shall 
achieve  the  following  effluent 
limitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
application  of  the  best  practicable 
control  technology  ciurently  available 
(BPT): 
***** 

3.  Section  408.14  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  unchanged)  to  read  as 
follows: 

§  408.14    Pretreatment  standards  for 
existing  sources. 

Any  existing  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly 
owned  treatment  works  must  comply 
with  40  CFR  part  403.  In  addition,  the 
following  pretreatment  standard 
establishes  the  quantity  or  quality  of 
pollutants  or  pollutant  properties 
controlled  by  this  section  which  may  be 
discharged  to  a  publicly  owned 
treatment  works  by  a  point  source 
subject  to  the  provisions  of  this  subpart. 


4.  Section  408.16  is  revised  to  read  as 
follows: 

§  408. 1 6    Pretreatment  standards  for  new 
sources. 

Any  new  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly 
owned  treatment  works  must  comply 
with  40  CFR  part  403. 

5.  Section  408.22  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  imchanged)  to  read  as 
follows: 

§  408.22    Effluent  limitations  guidelines 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application  of 
the  best  practicable  control  technology 
currentiy  available. 

Except  as  provided  in  §§  125.30 
through  125.32,  any  existing  point 
source  subject  to  this  subpart  shall 
achieve  the  following  effluent 
limitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
application  of  the  best  practicable 
control  technology  currently  available 
(BPT): 
***** 

6.  Section  408.24  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  unchanged)  to  read  as 
follows: 

§  408.24    Pretreatment  standards  for 
existing  sources. 

Any  existing  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly 
owned  treatment  works  must  comply 
with  40  CFR  part  403.  In  addition,  the 
following  pretreatment  standard 
establishes  the  quantity  or  quality  of 
pollutants  or  pollutant  properties 
controlled  by  this  section  which  may  be 
discharged  to  a  publicly  owned 
treatment  works  by  a  point  source 
subject  to  the  provisions  of  this  subpart. 
***** 

7.  Section  408.26  is  revised  to  read  as 
follows: 

§  408.26    Pretreatment  standards  for  new 
sources. 

Any  new  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly 
owned  treatment  works  must  comply 
with  40  CFR  part  403. 

8.  Section  408.32  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  unchanged)  to  read  as 
follows: 
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§  408.32    Effluent  limitations  guidelines 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application  of 
the  best  practicable  control  technology 
currentiy  available. 

Except  as  provided  in  §§  125.30 
through  125.32,  any  existing  point 
source  subject  to  this  subpart  shall 
achieve  the  following  effluent 
limitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
application  of  the  best  practicable 
control  technology  currently  available 
(BPT): 


9.  Section  408.34  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  unchanged)  to  read  as 
follows: 

§  408.34    Pretreatnwnt  standards  for 
existing  sources. 

Any  existing  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly 
owned  treatment  works  must  comply 
with  40  CFR  part  403.  In  addition,  the 
following  pretreatment  standard 
establishes  the  quantity  or  quality  of 
pollutants  or  pollutant  properties 
controlled  by  this  section  which  may  be 
discharged  to  a  publicly  owned 
treatment  works  by  a  point  source 
subject  to  the  provisions  of  this  subpart. 
***** 

10.  Section  408.36  is  revised  to  read 
as  follows: 

§  408.36    Pretreatment  standards  for  new 
sources. 

Any  new  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly 
owned  treatment  works  must  comply 
with  40  CFR  part  403. 

11.  Section  408.42  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  unchanged)  to  read  as 
follows: 

§  408.42    Effluent  limitations  guidelines 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application  of 
the  t>est  practicable  control  technolpgy 
currentiy  available. 

Except  as  provided  in  §§  125.30 
through  125.32,  any  existing  point 
source  subject  to  this  subpart  shall 
achieve  the  following  effluent 
limitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
application  of  the  best  practicable 
control  technology  currently  available 
(BPT): 
***** 

12.  Section  408.44  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  unchanged)  to  read  as 
follows: 


§  408.44    Pretreatment  standards  for 
existing  sources. 

Any  existing  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  pubUcly 
owned  treatment  works  must  comply 
with  40  CFR  part  403.  In  addition,  the 
following  pretreatment  standard 
establishes  the  quantity  or  quality  of 
pollutants  or  pollutant  properties 
controlled  by  this  section  which  may  be 
discharged  to  a  publicly  owned 
treatment  works  by  a  point  source 
subject  to  the  provisions  of  this  subpart. 
***** 

13.  Section  408.46  is  revised  to  read 
as  follows: 

§  408.46    Pretreatment  standards  for  new 
sources. 

Any  new  source  subject  to  this 
subpart  that  introduces  j^rocess 
wastewater  pollutants  into  a  publicly 
ov«ied  treatment  works  must  comply 
vdth  40  CFR  part  403. 

14.  Section  408.52  is  revised  to  read 
as  follows: 

§  408.52    Effluent  limitations  guidelines 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application  of 
the  best  practicable  control  technology 
currentiy  available. 

Except  as  provided  in  §§  125.30 
through  125.32,  any  existing  point 
source  subject  to  this  subpart  shall 
achieve  the  following  effluent 
limitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
application  of  the  best  practicable 
control  technology  currently  available 
(BPT):  No  pollutants  may  be  discharged 
which  exceed  1.27  cm  (0.5  inch)  in  any 
dimension. 

15.  Section  408.54  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  unchanged)  to  read  as 
follows: 

§  408.54    Pretreatment  standards  for 
existing  sources. 

Any  existing  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly 
owned  treatment  works  must  comply 
with  40  CFR  part  403.  In  addition,  the 
following  pretreatment  standard 
establishes  the  quantity  or  quality  of 
pollutants  or  pollutant  properties 
controlled  by  this  section  which  may  be 
discharged  to  a  publicly  owned 
treatment  works  by  a  point  source 
subject  to  the  provisions  of  this  subpart. 
***** 

16.  Section  408.56  is  revised  to  read 
as  follows: 


§  408.56    Pretreatnwnt  standards  for  new 
sources. 

Any  new  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  publiclv 
owned  treatment  works  must  comply 
vfith  40  CFR  part  403. 

17.  Section  408.62  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  unchanged]  to  read  as 
follows: 

§  408.62    Effluent  limitations  guidelines 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application  of 
the  best  practicable  control  technology 
currentiy  available. 

Except  as  provided  in  §§  125.30 
through  125.32,  any  existing  point 
source  subject  to  this  subpart  shall 
achieve  the  following  effluent 
limitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
apphcation  of  the  best  practicable 
control  technology  currently  available 
(BPT): 
***** 

18.  Section  408.64  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  unchanged)  to  read  as 
follows: 

§408.64    Pretreatment  standards  for  - 
existing  sources. 

Any  existing  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly 
owned  treatment  works  must  comply 
with  40  CFR  part  403.  In  addition,  the 
following  pretreatment  standard 
establishes  the  quantity  or  quality  of 
pollutants  or  pollutant  properties 
controlled  by  this  section  which  may  be 
discharged  to  a  publicly  owned 
treatment  works  by  a  point  source 
subject  to  the  provisions  of  this  subpart. 
***** 

19.  Section  408.66  is  revised  to  read 
as  follows: 

§  408.66    Pretreatment  standards  for  new 
sources. 

Any  new  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  pubUcly 
owned  treatment  works  must  comply 
with  40  CFR  part  403. 

20.  Section  408.72  is  revised  to  read 
as  follows: 

§  408.72    Effluent  limitations  guidelines 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application  of 
the  t>est  practicable  control  technology 
currentiy  available. 

Except  as  provided  in  §§  125.30 
through  125.32,  any  existing  point 
source  subject  to  this  subpart  shall 
achieve  the  following  effluent 
limitations  representing  the  degree  of 
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effluent  reduction  attainable  by  the 
application  of  the  best  practicable 
control  technology  currently  available 
(BPT):  No  pollutants  may  be  discharged 
which  exceed  1.27  cm  (0.5  inch)  in  any 
dimension. 

21.  Section  408.74  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  unchanged)  to  read  as 
follows: 

§  408.74    Pretreatment  standards  for 
existing  sources. 

Any  existing  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly 
owned  treatment  works  must  comply 
with  40  CFR  part  403.  In  addition,  the 
following  pretreatment  standard 
estabhshes  the  quantity  or  quahty  of 
pollutants  or  pollutant  properties 
controlled  by  this  section  which  may  be 
discharged  to  a  publicly  owned 
treatment  works  by  a  point  source 
subject  to  the  provisions  of  this  subpart. 
***** 

22.  Section  408.76  is  revised  to  read 
as  follows: 

§  408.76    Pretreatment  standards  for  new 
sources. 

Any  new  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly 
owned  treatment  works  must  comply 
with  40  CFR  part  403. 

23.  Section  408.82  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  unchanged)  to  read  as 
follows: 

§  408.82    Effluent  limitations  guidelines 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application  of 
the  best  practicable  control  technology 
currently  available. 

Except  as  provided  in  §§  125.30 
through  125.32,  any  existing  point 
source  subject  to  this  subpart  shall 
achieve  the  following  effluent 
limitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
application  of  the  best  practicable 
control  technology  currently  available 
(BPT): 
***** 

24.  Section  408.84  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  unchanged)  to  read  as 
follows: 

§  408.8-    Pretreatment  standards  for 
existing  sources. 

Any  existing  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly 
owned  treatment  works  must  comply 
with  40  CFR  part  403.  In  addition,  the 
following  pretreatment  standard 
establishes  the  quantity  or  quality  of 


pollutants  or  pollutant  properties 
controlled  by  this  section  which  may  be 
discharged  to  a  publifcly  owned 
treatment  works  by  a  point  source 
subject  to  the  provisions  of  this  subpart. 
***** 

25.  Section  408.86  is  revised  to  read 
as  follows: 

§  408.86    Pretreatment  standards  for  new 
sources. 

Any  new  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly 
owned  treatment  works  must  comply 
with  40  CFR  part  403. 

26.  Section  408.92  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  unchanged)  to  read  as 
follows: 

§  408.92    Effluent  limitations  guidelines 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application  of 
the  best  practicable  control  technology 
currently  available. 

Except  as  provided  in  §§  125.30 
through  125.32,  any  existing  point 
source  subject  to  this  subpart  shall 
achieve  the  following  effluent 
limitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
application  of  the  best  practicable 
control  technology  currently  available 
(BPT): 
***** 

27.  Section  408.94  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  unchanged)  to  read  as 
follows: 

§  408.94    Pretreatment  standards  for 
existing  sources. 

Any  existing  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly 
owned  treatment  works  must  comply 
with  40  CFR  part  403.  In  addition,  the 
following  pretreatment  standard 
establishes  the  quantity  or  quality  of 
pollutants  or  pollutant  properties 
controlled  by  this  section  which  may  be 
discharged  to  a  publicly  owned 
treatment  works  by  a  point  source 
subject  to  the  provisions  of  this  subpart. 
***** 

28.  Section  408.96  is  revised  to  read 
as  follows: 

i 

§  408.96    Pretreatment  standards  for  new 
sources. 

Any  new  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly 
owned  treatment  works  must  comply 
with  40  CFR  part  403. 

29.  Section  408.102  is  revised  to  read 
as  follows: 


$  408.102    Effluent  limitations  guidelines 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application  of 
the  best  practicable  control  technology 
currently  available. 

Except  as  provided  in  §§125.30 
through  125.32,  any  existing  point 
source  subject  to  this  subpart  shall 
achieve  the  following  effluent 
limitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
application  of  the  best  practicable 
control  technology  currently  available 
(BPT):  No  pollutants  may  be  discharged 
which  exceed  1.27  cm  (0.5  inch)  in  any 
dimension. 

30.  Section  408.104  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  unchanged)  to  read  as 
follows: 

§  408. 1 04    Pretreatment  standards  for 
existing  sources. 

Any  existing  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly 
owned  treatment  works  must  comply 
with  40  CFR  part  403.  In  addition,  the 
following  pretreatment  standard 
establishes  the  quantity  or  quality  of 
pollutants  or  pollutant  properties 
controlled  by  this  section  which  may  be 
discharged  to  a  publicly  owned 
treatment  works  by  a  point  source 
subject  to  the  provisions  of  this  subpart. 
***** 

31.  Section  408.106  is  revised  to  read 
as  follows: 

§  408.106    Pretreatment  standards  for  new 
sources. 

Any  new  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly 
owned  treatment  works  must  comply 
with  40  CFR  part  403. 

32.  Section  408.112  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  unchanged)  to  read  as 
follows: 

§408.112    Effluent  limitations  guidelines 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application  of 
the  t>est  practicable  control  technology 
currenUy  available. 

Except  as  provided  in  §§  125.30 
through  125.32,  any  existing  point 
source  subject  to  this  subpart  shall 
achieve  the  following  effluent 
limitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
application  of  the  best  practicable 
control  technology  currently  available 
(BPT): 
***** 

33.  Section  408.114  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  unchanged)  to  read  as 
follows: 
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§  408.1 14    Pretreatment  standards  for 
existing  sources. 

Any  existing  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly 
owmed  treatment  works  must  comply 
with  40  CFR  part  403.  In  addition,  the 
following  pretreatment  standard 
establishes  the  quantity  or  quality  of 
pollutants  or  pollutant  properties 
controlled  by  this  section  which  may  be 
discharged  to  a  publicly  owned 
treatment  works  by  a  point  source 
subject  to  the  provisions  of  this  subpart. 
***** 

34.  Section  408.116  iS  revised  to  read 
as  follows: 

§  408.1 1 6    Pretreatment  standards  for  new 
sources. 

Any  new  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutemts  into  a  publicly 
owned  treatment  works  must  comply 
with  40  CFR  part  403. 

35.  Section  408.122  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  unchanged)  to  read  as 
follows: 

§  408.1 22    Effluent  limitations  guidelines 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application  of 
the  t>est  practicable  control  technology 
currentiy  available. 

Except  as  provided  in  §§  125.30 
through  125.32,  any  existing  point 
source  subject  to  this  subpart  shall 
achieve  the  following  effluent 
limitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
application  of  the  best  practicable 
control  technology  currently  available 
(BPT): 


36.  Section  408.124  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  unchanged)  to  read  as 
follows: 

§  408. 1 24    Pretreatnoent  standards  for 
existing  sources. 

Any  existing  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly 
owned  treatment  works  must  comply 
v«th  40  CFR  part  403.  hi  addition,  the 
following  pretreatment  standard 
establishes  the  quantity  or  quality  of 
pollutants  or  pollutant  properties 
controlled  by  this  section  which  may  be 
discharged  to  a  publicly  owned 
treatment  works  by  a  point  source 
subject  to  the  provisions  of  this  subpart. 
***** 

37.  Section  408.126  is  revised  to  read 
as  follows: 


§  408.1 26    Pretreatment  standards  for  new 
sources. 

Any  new  source  subject  to  this 
subpart  that  introduces  process 
wastewdler  pollutants  into  a  publicly 
owned  treatment  works  must  comply 
with  40  CFR  part  403. 

38.  Section  408.132  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  unchanged)  to  read  as 
follows: 

§  408.1 32    Effluent  limitations  guidelines 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application  of 
the  best  practicable  control  technology 
currenUy  available. 

Except  as  provided  in  §§  125.30 
through  125.32.  any  existing  point 
source  subject  to  this  subpart  shall 
achieve  the  following  effluent 
limitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
application  of  the  best  practicable 
control  technology  currently  available 
(BPT): 
***** 

39.  Section  408.134  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  unchanged)  to  read  as 
follows: 

§  408.134    Pretreatment  standards  for 
existing  sources. 

Any  existing  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly 
owned  treatment  works  must  comply 
with  40  CFR  part  403.  In  addition,  the 
following  pretreatment  standard 
establishes  the  quantity  or  quality  of 
pollutants  or  pollutant  properties 
controlled  by  this  section  which  may  be 
discharged  to  a  publicly  owned 
treatment  works  by  a  point  source 
subject  to  the  provisions  of  this  subpart. 
*        *        *        *     ''  * 

40.  Section  408.136  is  revised  to  read 
as  follows: 

§  408. 1 36    Pretreatment  standards  for  new 
sources. 

Any  new  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly 
owrned  treatment  works  must  comply 
with  40  CFR  part  403. 

41.  Section  408.142  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  unchanged)  to  read  as 
follows: 

§  408. 1 42    Effluent  limitations  guidelines 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application  of 
the  best  practicable  control  technology 
currentiy  available. 

Except  as  provided  in  §§125.30 
through  125.32,  any  existing  point 
source  subject  to  this  subpart  shall 


achieve  the  following  ettluent 
limitations  representinw  'he  iegree  oi 
effluent  reduction  attainable  by  the 
application  of  the  best  prarticable 
::ontrol  technology  currently  available 
(BPT): 
***** 

42.  Section  408.144  is  amended  by 
revising  the  text  above  the  table  fthe 
table  remains  unchanged)  to  read  as 
follows: 

§  408.1 44    Pretreatment  standards  for 
existing  sources. 

Any  existing  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly 
owTied  treatment  works  must  comply 
writh  40  CFR  part  403.  In  addition,  the 
following  pretreatment  standard 
establishes  the  quantity  or  quality  of 
pollutants  or  pollutant  properties 
controlled  by  this  section  which  may  be 
discharged  to  a  publicly  owned 
treatment  works  by  a  point  source 
subject  to  the  provisions  of  this  subpart. 
***** 

43.  Section  408.146  is  revised  to  read 
as  follows: 

§  408. 1 46    Pretreatment  standards  for  new 
sources. 

Any  new  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly 
owned  treatment  works  must  comply 
writh  40  CFR  part  403. 

44.  Section  408.152  is  amended  by 
removing  paragraph  (a);  redesignating 
paragraphs  (b)  introductory  text.  (bHi ' 
and  (b)(2)  as  introductory  text  to  the 
section  and  paragraphs  (a)  and  (b). 
respectively;  revising  the  newly 
designated  introductory  text  to  the 
section  to  read  as  set  forth  below;  and 
removing  in  redesignated  paragraph  (b) 
the  words  "§  408.152(b)(1)"  and  adding 
in  their  place  the  words  "§  408.152(a)': 

§408.152    Effluent  limitations  guidelines 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application  of 
the  t>est  practicable  control  technology 
currentiy  available. 

Except  as  provided  in  §§  125.30 
through  125.32.  any  existing  point 
source  subject  to  this  subpart  shall 
achieve  the  following  effluent 
limitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
application  of  the  best  practicable 
control  technology  currently  available 
(BPT): 
***** 

45.  Section  408.154  is  amended  by 
revising  the  text  above  the  table  (the 
table  .remains  imchanged)  to  read  as 
follows: 
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§  408. 1 54    Pretreatm«fit  standards  for 
existing  sources. 

Any  existing  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly 
owned  treatment  works  must  comply 
with  40  CFR  part  403.  In  addition,  the 
following  pretreatment  standard 
establishes  the  quantity  or  quality  of 
pollutants  or  pollutant  properties 
controlled  by  this  section  which  may  be 
discharged  to  a  publicly  owned 
treatment  works  by  a  point  source 
subject  to  the  provisions  of  this  subpart. 

•  •        »        •        * 

46.  Section  408.156  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  unchanged)  to  read  as 
follows: 

§  408.1 56    Pretreatment  standards  for  new 
sources. 

Any  new  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly 
owned  treatment  works  must  comply 
with  40  CFR  part  403.  In  addition,  the 
following  pretreatment  standard 
establishes  the  quantity  or  qualityof 
pollutants  or  pollutant  properties 
controlled  by  this  section  which  may  be 
discharged  to  a  publicly  owned 
treatment  works  by  a  new  source  subject 
to  the  provisions  of  this  subpart: 

♦  •        •        »        • 

47.  Section  408.162  is  amended  by 
removing  paragraph  (a);  redesignating 
paragraphs  (b)  introductory  text,  (b)(1) 
and  fb)(2)  as  introductory  text  to  the 
section  and  paragraphs  (a)  and  (b), 
respectively;  revising  the  newly 
designated  introductory  text  to  the 
section  to  read  as  set  forth  below;  and 
in  newly  redesignated  paragraph  (b).  the 
words  "§  408.162(b)(1)"  are  removed 
and  the  words  "§  408.162(a)"  are 
inserted  in  their  place  to  read  as 
follows: 

§408.162    Effluent  limitations  guidelines 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application  of 
the  best  practicable  control  technology 
currently  available. 

Except  as  provided  in  §§  125.30 
through  125.32,  any  existing  point 
source  subject  to  this  subpart  shall 
achieve  the  following  effluent 
limitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
application  of  the  best  practicable 
control  technology  currently  available 
(BPT): 
***** 

48.  Section  408.164  is  amended  by 
revising  the  text  above  the  table  to  read 
as  follows: 


§  408. 1 64    Pretreatment  standards  for 
existing  sources. 

Any  existing  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly 
owned  treatment  works  must  comply 
with  40  CFR  part  403.  In  addition,  the 
following  pretreatment  standard 
establishes  the  quantity  or  quality  of 
pollutants  or  pollutant  properties 
controlled  by  this  section  which  may  be 
discharged  to  a  publicly  owned 
treatment  works  by  a  point  source 
subject  to  the  provisions  of  this  subpart. 
***** 

49.  Section  408.166  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  unchanged)  to  read  as 
follows: 

§  408. 1 66    Pretreatment  standards  for  new 
sources. 

Any  new  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly 
owned  treatment  works  must  comply 
with  40  CFR  part  403.  In  addition,  the 
following  pretreatment  standard 
establishes  the  quantity  or  quality  of 
pollutants  or  pollutant  properties 
controlled  by  this  section  which  may  be 
discharged  to  a  publicly  owned 
treatment  works  by  a  new  source  subject 
to  the  provisions  of  this  subpart: 
***** 

50.  Section  408.172  is  amended  by 
removing  paragraph  (a);  redesignating 
paragraphs  (b)  introductory  text,  (b)(1) 
and  (b)(2)  as  introductory  text  to  the 
section  and  paragraphs  (a)  and  (b). 
respectively;  revising  the  newly 
designated  introductory  text  to  the 
section  to  read  as  set  forth  below;  in 
newly  redesignated  paragraph  (b)  the 
words  "§  408.172(b)(1)"  are  removed 
and  the  words  "§  408.172(a)"  are 
inserted  in  their  place  to  read  as 
follows: 

§408.172    Effluent  limitations  guidelines 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application  of 
the  best  practicable  control  technology 
currently  available. 

Except  as  provided  in  §§  125.30 
through  125.32.  any  existing  point 
source  subject  to  this  subpart  shall 
achieve  the  following  effluent 
limitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
application  of  the  best  practicable 
control  technology  currently  available 
(BPT): 
***** 

51.  Section  408.174  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  unchanged)  to  read  as 
follows: 


§  408. 1 74    Pretreatment  standards  for 
existing  sources. 

Any  existing  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  pubUcly 
owned  treatment  works  must  comply 
with  40  CFR  part  403.  In  addition,  the 
following  pretreatment  standard 
establishes  the  quantity  or  quality  of 
pollutants  or  pollutant  properties 
controlled  by  this  section  which  may  be 
discharged  to  a  publicly  owned 
treatment  works  by  a  point  source 
subject  to  the  provisions  of  this  subpart. 
•        •        •        •        * 

52.  Section  408.176  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  unchanged)  to  read  as 
follows: 

§  408.1 76    Pretreatment  standards  for  new 
sources. 

Any  new  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly 
owned  treatment  works  must  comply 
with  40  CFR  part  403.  In  addition,  the 
following  pretreatment  standard 
establishes  the  quantity  or  quaUty  of 
pollutants  or  pollutant  properties 
controlled  by  this  section  which  may  be 
discharged  to  a  publicly  owned 
treatment  works  by  a  new  source  subject 
to  the  provisions  of  this  subpart: 
***** 

53.  Section  408.182  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  unchanged)  to  read  as 
follows: 

§408.182    Effluent  limitations  guidelines 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application  of 
the  t>est  practicable  control  technology 
currently  available. 

Except  as  provided  in  §§  125.30 
through  125.32.  any  existing  point 
source  subject  to  this  subpart  shall 
achieve  the  following  effluent 
limitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
application  of  the  best  practicable 
control  technology  currently  available 
(BPT): 
***** 

54.  Section  408.184  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  imchanged)  to  read  as 
follows: 

§  408. 1 84    Pretreatment  standards  for 
existing  sources. 

Any  existing  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly 
owned  treatment  works  must  comply 
with  40  CFR  part  403.  In  addition,  the 
following  pretreatment  standard 
establishes  the  quantity  or  quality  of 
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pollutants  or  pollutant  properties 
controlled  by  this  section  which  may  be 
discharged  to  a  publicly  owned 
treatment  works  by  a  point  soiux:e 
subject  to  the  provisions  of  this  subpart. 
***** 

55.  Section  408.186  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  unchanged)  to  read  as 
follows: 

§  408.1 86    Pretreatment  standards  for  new 
sources. 

Any  new  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly 
owned  treatment  works  must  comply 
writh  40  CFR  part  403.  hi  addition,  the 
following  pretreatment  standard 
establishes  the  quantity  or  quality  of 
pollutants  or  pollutant  properties 
controlled  by  this  section  which  may  be 
discharged  to  a  publicly  owned 
treatment  works  by  a  new  source  subject 
to  the  provisions  of  this  subpart: 
•        •        •        *        * 

56.  Section  408.192  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  unchanged)  to  read  as 
follows: 

§408.192    Effluent  limitations  guidelines 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application  of 
the  best  practicable  control  technology 
currently  available. 

Except  as  provided  in  §§  125.30 
through  125.32.  any  existing  point 
source  subject  to  this  subpart  shall 
achieve  the  following  effluent 
limitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
application  of  the  best  practicable 
control  technology  currently  available 
(BPT): 
***** 

57.  Section  408.194  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  unchanged)  to  read  as 
follows: 

§  408. 1 94    Pretreatment  standards  for 
existing  sources. 

Any  existing  soiuce  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly 
owned  treatment  works  must  comply 
with  40  CFR  part  403.  In  addition,  the 
following  pretreatment  standard 
establishes  the  quantity  or  quality  of 
pollutants  or  pollutant  properties 
controlled  by  this  section  which  may  be 
discharged  to  a  publicly  owned 
treatment  works  by  a  point  source 
subject  to  the  provisions  of  this  subpart. 
***** 

58.  Section  408.196  is  amended  by 
revising  the  text  above  the  table  (the 


table  remains  imchanged)  to  read  as 
follows: 

§  406. 1 96    Pretreatment  standards  for  new 
sources. 

Any  new  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly 
owned  treatment  works  must  comply 
with  40  CFR  part  403.  In  addition,  the 
following  pretreatment  standard 
establishes  the  quantity  or  quality  of 
pollutants  or  pollutant  properties 
controlled  by  this  section  which  may  be 
discharged  to  a  pubUcly  owned 
treatment  works  by  a  new  source  subject 
to  the  provisions  of  this  subpart: 
***** 

59.  Section  408.202  is  amended  by 
removing  paragraph  (a);  redesignating 
paragraphs  (b)  introductory  text,  (b)(1) 
and  (b)(2)  as  introductory  text  to  the 
section  and  paragraphs  (a)  and  (b), 
respectively;  revising  the  newly 
designated  introductory  text  to  the 
section  to  read  as  set  forth  below;  in 
newly  redesignated  paragraph  (b)  the 
words  "§  408.202(b)(1)"  are  removed 
and  the  words  "§  408.202(a)"  are 
inserted  in  their  place  to  read  as 
follows: 

§  408.2()2    Effluent  limitations  guidelines 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application  of 
the  t>est  practicable  control  technology 
currently  available. 

Except  as  provided  in  §§  125.30 
through  125.32,  any  existing  point 
source  subject  to  this  subpart  shall 
achieve  the  following  effluent 
limitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
application  of  the  best  practicable 
control  technology  currently  available 
(BPT): 
***** 

60.  Section  408.204  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  unchanged)  to  read  as 
follows: 

§  408.204    Pretreatment  standards  for 
existing  sources. 

Any  existing  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  pubUcly 
owned  treatment  works  must  comply 
v«th  40  CFR  part  403.  hi  addition,  the 
following  pretreatment  standard 
establishes  the  quantity  or  quality  of 
pollutants  or  pollutant  properties 
controlled  by  this  section  which  may  be 
discharged  to  a  publicly  owned 
treatment  works  by  a  point  source 
subject  to  the  provisions  of  this  subpart. 
***** 

61.  Section  408.206  is  amended  by 
revising  the  text  above  the  table  (the 


table  remains  unchanged)  to  read  as 
follows: 

§  408.206    PretreatnMnt  standards  for  rtew 
sources. 

Any  new  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  pubUcly 
owned  treatment  works  must  comply 
vfixh  40  CFR  part  403.  In  addition,  the 
following  pretreatment  standard 
establishes  the  quantity  or  quality  of 
pollutants  or  pollutant  properties 
controlled  by  this  section  which  may  be 
discharged  to  a  publicly  owned 
treatment  works  by  a  new  source  subject 
to  the  provisions  of  this  subpart: 
***** 

62.  Section  408.212  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  unchanged)  to  read  as 
follows: 

§  406.21 2    Effluent  limitations  guidelines 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application  of 
the  t>est  practicable  control  technology 
currentiy  available. 

Except  as  provided  in  §§  125.30 
through  125.32,  any  existing  point 
source  subject  to  this  subpart  shall 
achieve  the  following  effluent 
limitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
appUcation  of  the  best  practicable 
control  technology  ciurently  available 
(BPT): 
***** 

63.  Section  408.214  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  unchanged)  to  read  as 
follows: 

§  406.21 4    Pretreatment  standards  for 
existing  sources. 

Any  existing  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  pubUcly 
owned  treatment  works  must  comply 
with  40  CFR  part  403.  In  addition,  the 
following  pretreatment  standard 
estabUshes  the  quantity  or  quaUty  of 
pollutants  or  pollutant  properties 
controlled  by  this  section  which  may  be 
discharged  to  a  publicly  owned 
treatment  works  by  a  point  source 
subject  to  the  provisions  of  this  subpart. 
***** 

64.  Section  408.216  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  unchanged)  to  read  as 
follows: 

§  408.21 6    Pretreatment  standards  for  new 
sources. 

Any  new  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly 
owned  treatment  works  must  comply 
vdth  40  CFR  part  403.  In  addition,  the 
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following  pretreaUnent  standard 
establishes  the  quantity  or  quality  of 
pollutants  or  pollutant  properties 
controlled  by  this  section  which  may  be 
discharged  to  a  publicly  owned 
treatment  works  by  a  new  source  subject 
to  the  provisions  of  this  subpart: 
***** 

65.  Section  408.222  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  unchanged]  to  read  as 
follows: 

§  406.222    Effluent  limitations  guidelines 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application  of 
tt>e  best  practicable  control  technology 
currentty  available. 

Except  as  provided  in  §§  125.30 
through  125.32.  any  existing  point 
source  subject  to  this  subpart  shall 
achieve  the  following  effluent 
limitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
application  of  the  best  practicable 
control  technology  currently  available 

(BPT): 

*         •         *         •        • 

66.  Section  408.224  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  unchanged)  to  read  as 
follows: 

§  406.224    Pretreatment  standards  for 
existing  sources. 

Any  existing  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  pubhcly 
owned  treatment  works  must  comply 
with  40  CFR  part  403.  In  addition,  the 
following  pretreatment  standard 
establishes  the  quantity  or  quality  of 
pollutants  or  pollutant  properties 
controlled  by  this  section  which  may  be 
discharged  to  a  publicly  owned 
treatment  works  by  a  point  source 
subject  to  the  provisions  of  this  subpart. 
***** 

67.  Section  408.226  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  unchanged)  to  read  as 
follows: 

§  408.226    Pretreatment  standards  for  new 
sources. 

Any  new  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly 
owned  treatment  works  must  comply 
with  40  CFR  part  403.  In  addition,  the 
following  pretreatment  standard 
estabhshes  the  quantity  or  quaUty  of 
pollutants  or  pollutant  properties 
controlled  by  this  section  which  may  be 
discharged  to  a  publicly  owned 
treatment  works  by  a  new  source  subject 
to  the  provisions  of  this  subpart: 


68.  Section  408.232  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  unchanged)  to  read  as 
follows: 

§  408.232    Effluent  limitations  guidelines 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application  of 
the  best  practicable  control  technology 
currentiy  available. 

Except  as  provided  in  §§  125.30 
through  125.32.  any  existing  point 
source  subject  lo  this  subpart  shall 
achieve  the  following  effluent 
limitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
apphcation  of  the  best  practicable 
control  technology  currently  available 
(BPT): 


69.  Section  408.234  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  unchanged)  to  read  as 
follows: 

$  406.234    Pretreatment  standards  for 
existing  sources. 

Any  existing  soiuce  subject  to  tHis 
subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly 
owned  treatment  works  must  comply 
with  40  CFR  part  403.  In  addition,  the 
following  pretreatment  standard 
establishes  the  quantity  or  quality  of 
pollutants  or  pollutant  properties 
controlled  by  this  section  which  may  be 
discharged  to  a  publicly  owned 
'  treatment  works  by  a  point  source 
subject  to  the  provisions  of  this  subpart. 
***** 

70.  Section  408.236  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  unchanged)  to  read  as 
follows: 

§  408.236    Pretreatment  standards  for  new 
sources. 

Any  new  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly 
owned  treatment  works  must  comply 
with  40  CFR  part  403.  In  addition,  the 
following  pretreatment  standard 
establishes  the  quantity  or  quality  of 
pollutants  or  pollutant  properties 
controlled  by  this  section  which  may  be 
'  discharged  to  a  publicly  owned 
treatment  works  by  a  new  source  subject 
to  the  provisions  of  this  subpart: 
»        »        *        ♦        * 

71.  Section  408.242  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  unchanged)  to  read  as 
follows: 


§  408.242    Effluent  limitations  guidelines 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application  of 
the  t>est  practicable  control  technology 
currentiy  available. 

Except  as  provided  in  §§  125.30 
through  125.32.  any  existing  point 
source  subject  to  this  subpart  shall 
achieve  the  following  effluent 
limitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
application  of  the  best  practicable 
control  technology  currently  available 
(BPT): 

•  *        *        •        • 

72.  Section  408.244  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  unchanged)  to  read  as 
follows: 

§  406.244    Pretreatinent  standards  for 
existing  sources. 

Any  existing  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly 
owned  treatment  works  must  comply 
with  40  CFR  part  403.  In  addition,  the 
following  pretreatment  standard 
establishes  the  quantity  or  quality  of 
pollutants  or  pollutant  properties 
controlled  by  this  section  which  may  be 
discharged  to  a  publicly  owned 
treatment  works  by  a  point  source 
subject  to  the  provisions  of  this  subpart. 

*  •        •        •        * 

73.  Section  408.246  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  unchanged)  to  read  as 
follows: 

§  406.246    Pretreatnwnt  standards  for  new 
sources. 

Any  new  sotirce  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly 
owned  treatment  works  must  comply 
with  40  CFR  part  403.  In  addition,  the 
following  pretreatment  standard 
estabhshes  the  quantity  or  quality  of 
pollutants  or  pollutant  properties 
controlled  by  this  section  which  may  be 
discharged  to  a  publicly  owned 
treatment  works  by  a  new  source  subject 
to  the  provisions  of  this  subpart: 
***** 

74.  Section  408.252  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  unchanged)  to  read  as 
follows: 

§  408.252    Effluent  limitations  guidelines 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application  of 
the  best  practicable  control  technology 
currentty  available. 

Except  as  provided  in  §§  125.30 
through  125.32.  any  existing  point 
source  subject  to  this  subpart  shall 
achieve  the  following  effluent 
limitations  representing  the  degree  of 
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effluent  reduction  attainable  by  the 
application^of  the  best  practicable 
control  technology  currently  available 
(BPT): 

***** 

75.  Section  408.254  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  imchanged]  to  read  as 
follows: 

§  408.254  Pretreatment  standards  for 
existing  sources. 

Any  existing  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly 
owned  treatment  works  must  comply 
with  40  CFR  part  403.  In  addition,  the 
following  pretreatment  standard 
establishes  the  quantity  or  quality  of 
pollutants  or  pollutant  properties 
controlled  by  this  section  which  may  be 
discharged  to  a  publicly  owned 
treatment  works  by  a  point  source 
subject  to  the  provisions  of  this  subpart. 

76.  Section  408.256  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  unchanged)  to  read  as 
follows: 

§  406.256    Pretreatment  standards  for  new 
sources. 

Any  new  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly 
owned  treatment  works  must  comply 
with  40  CFR  part  403.  In  addition,  the 
following  pretreatment  standard 
establishes  the  quantity  or  quality  of 
pollutants  or  pollutant  properties 
controlled  by  this  section  which  may  be 
discharged  to  a  publicly  owned 
treatment  works  by  a  new  source  subject 
to  the  provisions  of  this  subpart: 
***** 

77.  Section  408.262  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  unchanged)  to  read  as 
follows: 

§  406.262    Effluent  limitations  guidelines 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application  of 
the  best  practicable  control  technology 
currentiy  available. 

Except  as  provided  in  §§  125.30 
through  125.32,  any  existing  point 
source  subject  to  this  subpart  shall 
achieve  the  following  effluent 
limitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
application  of  the  best  practicable 
control  technology  currently  available 
(BPT): 
***** 

78.  Section  408.264  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  unchanged)  to  read  as 
follows: 


§  406.264    Pretreatment  standards  for 
existing  sources. 

Any  existing  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly 
owTied  treatment  works  must  comply 
with  40  CFR  part  403.  In  addition,  the 
following  pretreatment  standard 
establishes  the  quantity  or  quality  of 
pollutants  or  pollutant  properties 
controlled  by  this  section  which  may  be 
discharged  to  a  publicly  owned 
treatment  works  by  a  point  source 
subject  to  the  provisions  of  this  subpart. 
***** 

79.  Section  408.266  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  unchanged)  to  read  as 
follows: 

§  406.266    Pretreatment  standards  for  new 
sources. 

Any  new  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly 
owned  treatment  works  must  comply 
with  40  CFR  part  403.  In  addition,  the 
following  pretreatment  standard 
estabhshes  the  quantity  or  quahty  of 
pollutants  or  pollutant  properties 
controlled  by  this  section  which  may  be 
discharged  to  a  pubUcly  owned 
treatment  works  by  a  new  source  subject 
to  the  provisions  of  this  subpart: 
***** 

80.  Section  408.272  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  unchanged)  to  read  as 
follows: 

§  406.272    Effluent  limitations  guideiinss 
representing  ttie  degree  of  effluent 
reduction  attainable  by  the  application  of 
the  t>est  practicable  control  technology 
currentiy  available. 

Except  as  provided  in  §§  125.30 
through  125.32,  any  existing  point 
source  subject  to  this  subpart  shall 
achieve  the  following  effluent 
limitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
application  of  the  best  practicable 
control  technology  currently  available 
(BPT): 
***** 

81.  Section  408.274  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  imchanged)  to  read  as 
follows: 

§  406.274    Pretreatment  standards  for 
existing  sources. 

Any  existing  soiut:e  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly 
owned  treatment  works  must  comply 
with  40  CFR  part  403.  hi  addition,  the 
following  pretreatment  standard 
establishes  the  quantity  or  quahty  of 


poUuteuits  of  pollutant  properties 
controlled  by  this  section  which  may  be 
discharged  to  a  pubhcly  owned 
treatment  works  by  a  point  source 
subject  to  the  provisions  of  this  subpart. 
***** 

82.  Section  408.276  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  unchanged)  to  read  as 
follows: 

§  408.276    Pretreatment  standards  for  new 
sources. 

Any  new  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  pubhcly 
owned  treatment  works  must  comply 
with  40  CFR  part  403.  In  addition,  the 
following  pretreatment  standard 
establishes  the  quantity  or  quality  of 
pollutants  or  pollutant  properties 
controlled  by  this  section  which  may  be 
discharged  to  a  publicly  owned 
treatment  works  by  a  new  sdurce  subject 
to  the  provisions  of  this  subpart: 
***** 

83.  Section  408.282  is  amended  by 
removing  paragraph  (a);  redesignating 
paragraphs  (b)  introductory  text,  (b)(1) 
and  (b)(2)  as  introductory  text  to  the 
section  and  paragraphs  (a)  and  (b). 
respectively:  revising  the  newly 
designated  introductory  text  to  the 
section  to  read  as  set  forth  below;  in 
newly  redesignated  paragraph  (b).  the 
words  "§  408.282(b)(1)"  are  removed 
and  the  words  "§  408.282(a)"  are 
inserted  in  their  place  to  read  as 
follows: 

§  406.282    Effluent  limitations  guidelines 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application  of 
the  best  practicable  control  technology 
currentiy  available. 

Except  as  provided  in  §§  125.30 
through  125.32.  any  existing  point 
source  subject  to  this  subpart  shall 
achieve  the  following  effluent 
limitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
application  of  the  best  practicable 
control  technology  currently  available 
(BPT): 


84.  Section  408.284  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  unchanged)  to  read  as 
follows: 

§  408.284    Pretreatn>ent  standards  for 
existing  sources. 

Any  existing  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly 
owned  treatment  works  must  comply 
with.  40  CFR  part  403.  hi  addition,  the 
following  pretreatment  standard 
establishes  the  quantity  or  quahty  of 
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pollutants  or  pollutant  properties 
controlled  by  this  section  which  may  be 
discharged  to  a  publicly  owned 
treatment  works  by  a  point  source 
subject  to  the  provisions  of  this  subpart. 
***** 

85.  Section  408.286  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  unchanged)  to  read  as 
follows: 

§  408.286    Pretreatment  standards  for  new 
sources. 

Any  new  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly 
owned  treatment  works  must  comply 
with  40  CFR  part  403.  In  addition,  the 
following  pretreatment  standard 
estabhshes  the  quantity  or  quality  of 
pollutants  or  pollutant  properties 
controlled  by  this  section  which  may  be 
discharged  to  a  publicly  owned 
treatment  works  by  a  new  source  subject 
to  the  provisions  of  this  subpart: 
***** 

86.  Section  408.292  is  amended  by 
removing  paragraph  (a);  redesignating 
paragraphs  (b)  introductory  text,  (b)(1) 
and  (b)(2)  as  introductory  text  to  the 
section  and  paragraphs  (a)  and  (b). 
respectively;  revising  the  newly 
designated  introductory  text  to  the 
section  to  read  as  set  forth  below;  in 
newly  redesignated  paragraph  (b)  the 
words  "§  408.292(b)(1)"  and  adding  in 
their  place  the  words  "§  408.292(a)"  are 
inserted  in  their  place  to  read  as 
follows: 

§  408.292    Effluent  limitations  guideiines 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application  of 
the  best  practicable  control  technology 
currently  available. 

Except  as  provided  in  §§  125.30 
through  125.32.  any  existing  point 
source  subject  to  this  subpart  shall 
achieve  the  following  effluent 
limitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
application  of  the  best  practicable 
control  technology  currently  available 
(BPT): 
***** 

87.  Section  408.294  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  unchanged)  to  read  as 

follows; 

§  408.294    Pretreatment  standards  for 
existing  sources. 

Any  existing  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly 
ovkTied  treatment  works  must  comply 
with  40  CFR  part  403.  hi  addition,  the 
following  pretreatment  standard 
establishes  the  quantity  or  quality  of 


pollutants  or  pollutant  properties 
controlled  by  this  section  which  may  be 
discharged  to  a  publicly  owned 
treatment  works  by  a  point  source 
subject  to  the  provisions  of  this  subpart. 
***** 

88.  Section  408.296  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  unchanged)  to  read  as 
follows: 

§  408.296    Pretreatment  standards  for  new 
sources. 

Any  new  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly 
owned  treatment  works  must  comply 
with  40  CFR  part  403.  In  addition,  the 
following  pretreatment  standard 
establishes  the  quantity  or  quality  of  " 
pollutants  or  pollutant  properties 
controlled  by  this  section  which  may  be 
discharged  to  a  publicly  owned 
treatment  works  by  a  new  source  subject 
to  the  provisions  of  this  subpart: 

89.  Section  408.302  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  unchanged)  to  read  as 
follows: 

§  408.302    Effluent  limitations  guidelines 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application  of 
the  best  practicable  control  technology 
currently  available. 

Except  as  provided  in  §§  125.30 
through  125.32.  any  existing  point 
source  subject  to  this  subpart  shall 
achieve  the  following  effluent 
limitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
application  of  the  best  practicable 
control  technology  currently  available 
(BPT): 
•        *        »        *        * 

90.  Section  408.304  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  unchanged)  to  read  as 
follows: 

§  408.304    Pretreatment  standards  for 
existing  sources. 

Any  existing  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly 
owned  treatment  works  must  comply 
with  40  CFR  part  403.  In  addition,  the 
following  pretreatment  standard 
establishes  the  quantity  or  quality  of 
pollutants  or  pollutant  properties 
controlled  by  this  section  which  may  be 
discharged  to  a  pubhcly  owned 
treatment  works  by  a  point  source 
subject  to  the  provisions  of  this  subpart. 
«        •        »        •  ■      * 

91.  Section  408.306  is  amended  by 
revising  the  text  above  the  table  (the 


table  remains  unchanged)  to  read  as 
follows: 

§  408.306    Pretreatn>ent  standards  for  new 
sources. 

Any  new  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly 
owned  treatment  works  must  comply 
with  40  CFR  part  403.  In  addition,  the 
following  pretreatment  standard 
establishes  the  quantity  or  quality  of 
pollutants  or  pollutant  properties 
controlled  by  this  section  which  may  be 
discharged  to  a  publicly  owned 
treatment  works  by  a  new  source  subject 
to  the  provisions  of  this  subpart: 
***** 

92.  Section  408.312  is  amended  by 
removing  paragraph  (a);  redesignating 
paragraphs  (b)  introductory  text,  (b)(1) 
and  (b)(2)  as  introductory  text  to  the 
section  and  paragraphs  (a)  and  (b). 
respectively;  revising  the  newly 
designated  introductory  text  to  the 
section  to  read  as  set  forth  below;  in 
newly  redesignated  paragraph  (b)  the 
words  "§  408.312(b)(1)"  are  removed 
and  the  words  "§  408.312(a)"  are 
inserted  in  their  place  to  read  as 
follows. 

§  408.31 2    Effluent  limitations  guidelines 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application  of 
the  best  practicable  control  technology 
currently  available. 

Except  as  provided  in  §§  125.30 
through  125.32.  any  existing  point 
soiux:e  subject  to  this  subpart  shall 
achieve  the  following  effluent 
limitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
application  of  the  best  practicable 
control  technology  currently  available 
(BPT): 
***** 

93.  Section  408.314  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  unchanged)  to  read  as 
follows: 

§  408.314    Pretreatment  standards  for 
existing  sources. 

Any  existing  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly      > 
owned  treatment  works  must  comply 
with  40  CFR  part  403.  In  addition,  the 
following  pretreatment  standard 
establishes  the  quantity  or  quality  of 
pollutants  or  pollutant  properties 
controlled  by  this  section  which  may  be 
discharged  to  a  publicly  owned 
treatment  works  by  a  point  source 
subject  to  the  provisions  of  this  subpart. 
***** 

94.  Section  408.316  is  amended  by 
revising  the  text  above  the  table  (the 
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table  remains  unchanged)  to  read  as- 
follows: 

§  406.31 6    Pretreatment  standards  for  new 
sources. 

Any  new  soixrce  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly 
owned  treatment  works  must  comply 
with  40  CFR  part  403.  In  addition,  the 
following  pretreatment  standard 
establishes  the  quantity  or  quality  of 
pollutants  or  pollutant  properties 
controlled  by  this  section  which  may  be 
discharged  to  a  publicly  owned 
treatment  works  by  a  new  source  subject 
to  the  provisions  of  this  subpart: 
***** 

95.  Section  408.322  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  imchanged)  to  read  as 
follows: 

§  408.322    Effluent  limitations  guidelines 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application  of 
the  t>est  practicable  conti-ol  technology 
currentiy  available. 

Except  as  provided  in  §§125.30 
through  125.32.  any  existing  point 
source  subject  to  this  subpart  shall 
achieve  the  following  effluent 
limitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
application  of  the  best  practicable 
control  technology  currently  available 
(BPT): 
****** 

96.  Section  408.324  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  unchanged)  to  read  as 
follows: 

§  408.324    Pretreatment  standards  for 
existing  sources. 

Any  existing  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly 
owned  treatment  works  must  comply 
with  40  CFR  part  403.  In  addition,  the 
following  pretreatment  standard 
establishes  the  quantity  or  quality  of 
pollutants  or  pollutant  properties 
controlled  by  this  section  which  may  be 
discharged  to  a  publicly  owned 
treatment  works  by  a  point  source 
subject  to  the  provisions  of  this  subpart. 
***** 

97.  Section  408.326  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  unchanged)  to  read  as 
follows: 

§  408.326    Pretreatment  standards  for  new 
sources. 

Any  new  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly 
owned  treatment  works  must  comply 
with  40  CFR  part  403.  In  addition,  the 


following  pretreatment  standard 
establishes  the  quantity  or  quaUty  of 
pollutants  or  pollutant  properties 
controlled  by  this  section  which  may  be 
discharged  to  a  publicly  owned 
treatment  works  by  a  new  source  subject 
to  the  provisions  of  this  subpart: 
***** 

98.  Section  408.332  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  unchanged)  to  read  as 
follows: 

§  408.332    Effluent  limitations  guidelines 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application  of 
the  best  practicable  control  technology 
currentiy  avaliabte. 

Except  as  provided  in  §§  125.30 
through  125.32,  any  existing  point 
source  subject  to  this  subpeirt  shall 
achieve  the  following  effluent 
limitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
application  of  the  best  practicable 
control  technology  currently  available 
(BPT): 
***** 

99.  Section  408.334  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  unchanged)  to  read  as 
follows: 

§  408.334    Pretreatment  standards  for 
existing  sources. 

Any  existing  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly 
owned  treatment  works  must  comply 
with  40  CFR  part  403.  hi  addition,  the 
following  pretreatment  standard 
establishes  the  quantity  or  quality  of 
pollutants  or  pollutant  properties 
controlled  by  this  section  which  may  be 
discharged  to  a  publicly  owned 
treatment  works  by  a  point  source 
subject  to  the  provisions  of  this  subpart. 
***** 

100.  Section  408.336  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  unchanged)  to  read  as 
follows: 

§  408.336    Pretreatment  standards  for  new 
sources. 

Any  new  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly 
owned  treatment  works  must  comply 
with  40  CFR  part  403.  hi  addition,  the 
following  pretreatment  standard 
establishes  the  quantity  or  quality  of 
pollutants  or  pollutant  properties 
controlled  by  this  section  which  may  be 
discharged  to  a  publicly  owned 
treatment  works  by  a  new  source  subject 
to  the  provisions  of  this  subpart: 


PAFtl  409— {AMENDED] 

In  Part  409: 

1.  The  authority  citation  for  part  409 
continues  to  read  as  follows: 

Authority:  Sees.  301.  304  (b)  and  (c).  306 
(b)  and  (c).  307  (c)  and  (d),  and  316(b)  of  the 
Federal  Water  Pollution  Control  Act,  as 
amended:  33  U.S.C.  1251. 1311. 1314  (b)  and 
(c),  1316  (b)  and  (c).  1317  (c),  and  1326(c); 
86  Stat.  816  et  seq..  Pub.  L.  92-500;  91  Stat. 
1567,  Pub.  L.  95-217. 

2.  Section  409.14  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  unchanged)  to  read  as 
follows: 

§  409. 1 4    Pretreatn>ent  standards  for 
existing  sources. 

Any  existing  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly 
owned  treatment  works  must  comply 
with  40  CFR  part  403.  hi  addition,  the 
following  pretreatment  standard 
establishes  the  quantity  or  quality  of 
pollutants  or  pollutant  properties 
controlled  by  this  section  which  may  be 
discharged  to  a  publicly  owned 
treatment  works  by  a  point  source 
subject  to  the  provisions  of  this  subpart. 
***** 

3.  Section  409.16  is  revised  to  read  as 
follows: 

§  409. 1 6    Pretreatment  standards  for  new 
sources. 

Any  new  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly 
owned  treatment  works  must  comply 
with  40  CFR  part  403. 

4.  Section  409.22  is  amended  by 
removing  paragraph  (a);  redesignating 
paragraphs  (b)  introductory  text,  (b)(1) 
and  (b)(2)  as  introductory  text  to  the 
section  and  paragraphs  (a)  and  (b), 
respectively;  and  revising  the  newly 
designated  introductory  text  to  the 
section  to  read  as  follows: 

§409.22    Effluent  limitations  guidelines 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application  of 
the  best  practicable  control  technology 
currentiy  available. 

Except  as  provided  in  §§  125.30 
through  125.32,  any  existing  point 
source  subject  to  this  subpart  shall 
achieve  the  following  effluent 
limitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
application  of  the  best  practicable 
control  technology  currently  available 
(BPT): 
***** 

5.  Section  409.24  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  unchanged)  to  read  as 
follows: 
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§  409.24    Pretreatment  standards  for 
existing  sources. 

Any  existing  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly 
owned  treatment  works  must  comply 
with  40  CFR  part  403.  In  addition,  the 
following  pretreatment  standard 
establishes  the  quantity  or  quality  of 
pollutants  or  pollutant  properties 
controlled  by  this  section  which  may  be 
discharged  to  a  publicly  owned 
treatment  works  by  a  point  source 
subject  to  the  provisions  of  this  subpart. 
•        •        «        •        • 

6.  Section  409.26  is  revised  to  read  as 
follows: 

§  409.26    Pretreatment  standards  for  new 
sources. 

Any  new  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly 
owned  treatment  works  must  comply 
with  40  CFR  part  403. 

7.  Section  409.32  is  amended  by 
removing  paragraph  (a);  redesignating 
paragraphs  (b)  introductory  text,  (b)(1) 
and  (b)(2)  as  introductory  text  to  the 
section  and  paragraphs  (a)  and  (b), 
respectively;  and  revising  the  newly 
designated  introductory  text  to  the 
section  to  read  as  follows: 

§  409.32    Effluent  limitations  guidelines 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application  of 
the  best  practicable  control  technology 
currently  available. 

Except  as  provided  in  §§  125.30 
through  125.32.  any  existing  point 
source  subject  to  this  subpart  shall 
achieve  the  following  effluent 
limitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
application  of  the  best  practicable 
control  technology  currently  available 
(BPT): 
•        »        •        *        • 

8.  Section  409.34  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  unchanged)  to  read  as 
follows: 

§  409.34    Pretreatment  standards  for 
existing  sources. 

Any  existing  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  pubHcly 
owned  treatment  works  must  comply 
with  40  CFR  part  403.  In  addition,  the 
following  pretreatment  standard 
establishes  the  quantity  or  quahty  of 
pollutants  or  pollutant  properties 
controlled  by  this  section  which  may  be 
discharged  to  a  publicly  owned 
treatment  works  by  a  point  source 
subject  to  the  provisions  of  this  subpart. 


9.  Section  409.36  is  revised  to  read  as 
follows: 

§  409.36    Pretreatment  standards  for  new 
sources. 

Any  new  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly 
owned  treatment  works  must  comply 
with  40  CFR  part  403. 

10.  Section  409.42  is  amended  by 
revising  the  introductory  text  to  read  as 
follows: 

§  409.42    Effluent  limitations  guidelines 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application  of 
the  best  practicable  control  technology 
currentiy  available. 

Except  as  provided  in  §§125.30 
through  125.32,  any  existing  point 
source  subject  to  this  subpart  shall 
achieve  the  following  effluent 
limitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
application  of  the  best  practicable 
control  technology  currently  available 
(BPT): 
«        *        •        *        • 

11.  Section  409.52  is  amended  by 
revising  the  introductory  text  to  read  as 
follows: 

§  409.52    Effluent  limitations  guidelines 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application  of 
the  best  practicable  conti-ol  technology 
currentiy  available. 

Except  as  provided  in  §§  125.30 
through  125.32,  and  subject  to  the 
provisions  of  paragraph  (a)  of  this 
section,  any  existing  point  source 
subject  to  this  subpart  shall  achieve  the 
following  effluent  limitations 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application 
of  the  best  practicable  control 
technology  ciurently  available  (BPT): 
There  shall  be  no  discharge  of  process 
wastewater  pollutants  to  navigable 
waters. 
•        •        •        •        * 

12.  Section  409.62  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  unchanged)  to  read  as 
follows: 

§  409.62    Effluent  limitations  guidelines 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application  of 
the  best  practicable  control  technology 
currentiy  available. 

Except  as  provided  in  §§  125.30 
through  125.32,  any  existing  point 
source  subject  to  this  subpart  shall 
achieve  the  following  effluent 
limitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
application  of  the  best  practicable 


control  technology  currently  available 
(BPT): 

•  *        *        *        • 

13.  Section  409.72  is  amended  by 
revising  the  introductory  text  to  read  as 
follows: 

§  409.72    Effluent  limitations  guidelines 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application  of 
the  best  practicable  control  technology 
currentiy  available. 

Except  as  provided  in  §§  125.30 
through  125.32,  and  subject  to  the 
provisions  of  paragraph  (a)  of  this 
section,  any  existing  point  source 
subject  to  this  subpart  shall  achieve  the 
following  effluent  limitations 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application 
of  the  best  practicable  control 
technology  currently  available  (BPT): 
There  shall  be  no  discharge  of  process 
waste  water  pollutants  to  navigable 
waters. 

•  *        •        •        * 

14.  Section  409.82  is  amended  by 
revising  the  introductory  text  to  read  as 
follows: 

§  409.82    Effluent  limitations  guidelines 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application  of 
the  k)est  practicable  control  technology 
currentiy  available. 

Except  as  provided  in  §§  125.30 
through  125.32,  any  existing  point 
source  subject  to  this  subpart  shall 
achieve  the  following  effluent 
limitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
application  of  the  best  practicable 
control  technology  currently  available 
(BPT): 


PART  411— {AMENDED] 

In  Part  411: 

1.  The  authority  citation  for  part  411 
continues  to  read  as  follows: 

Authority:  Sees.  301,  304  (b)  and  (c),  306 
(b)  and  (c),  and  307(c)  of  the  Federal  Water 
Pollution  Control  Act,  as  amended;  33  U.S.C. 
1251, 1311, 1314  (b)  and  (c),  1316  (b)  and  (c), 
and  1317(c);  86  Stat.  816  et  seq.,  Pub.  L.  92- 
500;  91  Stat.  1567,  Pub.  L.  95-217. 

2.  Section  411.12  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  unchanged)  to  read  as 
follows: 

§411.12    Effluent  limitations  guidelines 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application  of 
the  best  practicable  control  technology 
currentiy  available. 

Except  as  provided  in  §§  125.30 
through  125.32,  any  existing  point 
source  subject  to  this  subpart  shall 


Federal  Register  /  Vol.  60,  No.  125  /  Thursday,  June  29,  1995  /  Rules  and  Regulations        33951 


achieve  the  following  effluent 
limitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
application  of  the  best  practicable 
control  technology  currently  available 
(BPT): 

3.  Section  411.14  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  unchanged)  to  read  as 
follows: 

§  41 1 .1 4    Pretreatment  standards  for 
existing  sources. 

Any  existing  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly 
owmed  treatment  works  must  comply 
with  40  CFR  part  403.  In  addition,  the 
following  pretreatment  standard 
establishes  the  quantity  or  quality  of 
pollutants  or  pollutant  properties 
controlled  by  this  section  which  may  be 
discharged  to  a  publicly  owned 
treatment  works  by  a  point  source 
subject  to  the  provisions  of  this  subpart. 
***** 

4.  Section  411.16  is  revised  to  read  as 
follows: 

§  41 1 .1 6    Pretreatment  standards  for  new 
sources. 

Any  new  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly 
owned  treatment  works  must  comply 
with  40  CFR  part  403. 

5.  Section  411.22  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  unchanged)  to  read  as 
follows: 

§411.22    Effluent  limitations  guidelines 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application  of 
the  t>est  practicable  control  technology 
currentiy  available. 

Except  as  provided  in  §§  125.30 
through  125.32,  any  existing  point 
source  subject  to  this  subpart  shall 
achieve  the  following  effluent 
limitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
application  of  the  best  practicable 
control  technology  ciurently  available 
(BPT): 
•        *        *        •        • 

6.  Section  411.24  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  unchanged)  to  read  as 
follows: 

§  41 1 .24    Pretreatment  standards  for 
existing  sources. 

Any  existing  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly 
owned  treatment  works  must  comply 
with  40  CFR  part  403.  In  addition,  the 
following  pretreatment  standard 


establishes  the  quantity  or  quality  of 
pollutants  or  pollutant  properties 
controlled  by  this  section  which  may  be 
discharged  to  a  publicly  owned 
treatment  works  by  a  point  source 
subject  to  the  provisions  of  this  subpart. 
***** 

7.  Section  411.26  is  revised  to  read  as 
follows: 

§  41 1 .26    Pretreatment  standards  for  new 
sources. 

Any  new  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly 
owrned  treatment  works  must  comply 
with  40  CFR  part  403. 

8.  Section  411.32  is  amended  by 
removing  the  introductory  text  and 
revising  paragraph  (a)  (the  table  remains 
unchanged)  to  read  as  follows: 

§  41 1 .32    Effluent  limitations  guidelines 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application  of 
the  best  practicable  control  technology 
currentiy  available. 

(a)  Except  as  provided  in  §§  125.30 
through  125.32,  and  subject  to  the 
provisions  of  paragraph  (b)  of  this 
section,  any  existing  point  source 
subject  to  this  subpart  shall  achieve  the 
following  effluent  limitations 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application 
of  the  best  practicable  control 
technology  currently  available  (BPT): 
**.*** 

9.  Section  411.34  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  unchanged)  to  read  as 
follows: 

§  41 1 .34    Pretreatment  standards  for 
existing  sources. 

Any  existing  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly 
owned  treatment  works  must  comply 
with  40  CFR  part  403.  hi  addition,  the 
following  pretreatment  standard 
establishes  the  quantity  or  quality  of 
pollutants  or  pollutant  properties 
controlled  by  this  section  which  may  be 
discharged  to  a  publicly  owned 
treatment  works  by  a  point  source 
subject  to  the  provisions  of  this  subpart. 
***** 

10.  Section  411.36  is  revised  to  read 
as  follows: 

§  41 1 .36    Pretreatment  standards  for  new 
sources. 

Any  new  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly 
owned  treatment  works  must  comply 
with  40  CFR  part  403. 


PART  41 2— [AMENDED] 

hi  Part  412: 

1.  The  authority  citation  for  part  412 
continues  to  read  as  follows: 

Authority:  Sees.  301.  304  (b)  and  (c).  306 
(b)  and  (c),  and  307(c)  of  the  Federal  Water 
Pollution  Control  Aet,  as  amended;  33  U.S.C. 
1251. 1311.  1314  (b)  and  (c),  1316  (b)  and  (c), 
and  1317(c);  86  Stat.  816  et  seq..  Pub.  L.  92- 
500;  91  Stat.  1567,  Pub.  L  95-217. 

2.  Section  412.12  is  amended  by 
removing  the  introductory  text  and 
revising  paragraph  (a)  to  read  as  follows: 

§412.12    Effluent  limitations  guidelines 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application  of 
the  best  practicable  control  technology 
currentiy  available. 

(a)  Except  as  provided  in  §§  125.30 
through  125.32,  and  subject  to  the 
provisions  of  paragraph  (b)  of  this 
section,  any  existing  point  source 
subject  to  this  subpart  shall  achieve  the 
following  effluent  limitations 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application 
of  the  best  practicable  control 
technology  currently  available  (BPT): 
There  shall  be  no  discharge  of  process 
waste  water  pollutants  to  navigable 
waters. 
***** 

3.  Section  412.14  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  unchanged)  to  read  as 
follows: 

§412.14    Pretreatinent  standards  for 
existing  sources. 

Any  existing  soiut;e  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly 
owned  treatment  works  must  comply 
with  40  CFR  part  403.  In  addition,  the 
following  pretreatment  standard 
establishes  the  quantity  or  quality  of 
pollutants  or  pollutant  properties 
controlled  by  this  section  which  may  be 
discharged  to  a  publicly  owned 
treatment  works  by  a  point  source 
subject  to  the  provisions  of  this  subpart. 
***** 

4.  Section  412.16  is  revised  to  read  as 
follows: 

§412.16    Pretreatment  standards  for  new 
sources. 

Any  new  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly 
owrned  treatment  works  must  complv 
with  40  CFR  part  403. 

5.  Section  412.22  is  amended  by 
removing  the  introductory  text  and 
revising  the  text  above  the  table  (the 
table  remains  unchanged)  to  read  as 
follows: 


33952        Federal  Register  /  Vol.  60.  No.  125  /  Thursday.  June  29.  1995  /  Rules  and  Regulations 


§412.22    Effluent  limitations  guideJines 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application  of 
the  best  practicable  control  technology 
currently  available. 

(a)  Except  as  provided  in  §§  125.30 
through  125.32,  any  existing  point 
source  subject  to  this  subpart  shall 
achieve  the  following  effluent 
limitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
application  of  the  best  practicable 
control  technology  currently  available 
(BPT): 


PART  41 7— {AMENDED] 

In  Part  417: 

1.  The  authority  citation  for  part  417 
continues  to  read  as  follows: 

Authority:  Sees.  301,  304  (b)  and  (c),  306 
(b)  and  (c),  and  307(c)  of  the  Federal  Water 
Pollution  Control  Act  as  amended,  (the  Act); 
33  U.S.C.  1251, 1311, 1314  (b)  and  (c),  1316 
(b)  and  (c)  and  1317(c),  86  Stat.  816  et  seq.. 
Pub.  L.  92-500. 

2.  Section  417.12  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  unchanged)  to  read  as 
follows: 

§417.12    Effluent  limitations  guidelines 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application  of 
the  best  practicable  conti-ol  technology 
currently  available. 

Except  as  provided  in  §§  125.30 
through  125.32,  any  existing  point 
soiut:e  subject  to  this  subpart  shall 
achieve  the  following  effluent 
limitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
application  of  the  best  practicable 
control  technology  currently  available 
(BPT): 
*         *         •         •         • 

3.  Section  417.14  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  imchanged)  to  read  as 
follows: 

§417.14    Pretreatment  standards  for 
existing  sources. 

Any  existing  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly 
owned  treatment  works  must  comply 
with  40  CFR  part  403.  In  addition,  the 
following  pretreatment  standard 
estabhshes  the  quantity  or  quality  of 
pollutants  or  pollutant  properties 
controlled  by  this  section  which  may  be 
discharged  to  a  publicly  owned 
treatment  works  by  a  point  soiuce 
subject  to  the  provisions  of  this  subpart. 
***** 

4.  Section  417.16  is  revised  to  read  as 
follows: 


§  41 7. 1 6    Pretreatment  standards  for  new 
sources. 

Any  new  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly 
owned  treatment  works  must  comply 
with  40  CFR  part  403. 

5.  Section  417.22  is  amended  by 
revising  the  introductory  text  to  read  as 
follows: 

§  417.22    Effluent  limitations  guidelines 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application  of 
the  best  practicable  control  technology 
currentiy  available. 

Except  as  provided  in  §§  125.30 
through  125.32,  any  existing  point 
source  subject  to  this  subpart  shall 
achieve  the  following  effluent 
limitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
application  of  the  best  practicable 
control  technology  currently  available 
(BPT): 
***** 

6.  Section  417.24  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  unchanged)  to  read  as 
follows: 

§  41 7.24    Pretreatment  standards  for 
existing  sources. 

Any  existing  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly 
owned  treatment  works  must  comply 
with  40  CFTl  part  403.  In  addition,  the 
following  pretreatment  standard 
establishes  the  quantity  or  quality  of 
pollutants  or  pollutant  properties 
controlled  by  this  section  which  may  be 
discharged  to  a  publicly  owned 
treatment  works  by  a  point  source 
subject  to  the  provisions  of  this  subpart. 
***** 

7.  Section  417.26  is  revised  to  read  as 
follows: 

§  41 7.26    Pretreatment  standards  for  new 
sources. 

Any  new  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly 
owned  treatment  works  must  comply 
with  40  CFR  part  403. 

8.  Section  417.32  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  unchanged)  to  read  as 
follows: 

§417.32    Effluent  limitations  guidelines 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application  of 
the  best  practicable  control  technology 
currently  available. 

Except  as  provided  in  §§  125.30 
through  125.32,  any  existing  point 
source  subject  to  this  subpart  shall 
achieve  the  following  effluent 


limitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
application  of  the  best  practicable 
control  technology  currently  available 

(BPT): 

***** 

9.  Section  417.34  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  unchanged)  to  read  as 
follows: 

§  417.34    Pretreatment  standards  for 
existing  sources. 

Any  existing  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly 
owned  treatment  works  must  comply 
with  40  CFR  part  403.  In  addition,  the 
following  pretreatment  standard 
establishes  the  quantity  or  quality  of 
pollutants  or  pollutant  properties 
controlled  by  this  section  which  may  be 
discharged  to  a  publicly  owned 
treatment  works  by  a  point  source 
subject  to  the  provisions  of  this  subpart. 
***** 

10.  Section  417.36  is  revised  to  read 
as  follows: 

§  41 7.36    Pretreatment  standards  for  new 
sources. 

Any  new  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly 
owned  treatment  works  must  comply 
v«th  40  CFR  part  403. 

11.  Section  417.42  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  unchanged)  to  read  as 
follows: 

§417.42    Effluent  limitations  guidelines 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application  of 
the  best  practicable  conti-ol  technology 
currently  available. 

Except  as  provided  in  §§  125.30 
through  125.32,  any  existing  point 
source  subject  to  this  subpart  shall 
achieve  the  following  effluent 
limitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
application  of  the  best  practicable 
control  technology  currently  available 
(BPT): 
•        *        *        •        • 

12.  Section  417.44  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  unchanged)  to  read  as 
follows: 

§  41 7.44    Pretreatment  standards  for 
existing  sources. 

Any  existing  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly 
owned  treatment  works  must  comply 
with  40  CFR  part  403.  In  addition,  the 
following  pretreatment  standard 
establishes  the  quantity  or  quality  of 
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pollutants  or  pollutant  properties 
controlled  by  this  section  which  may  be 
discharged  to  a  publicly  owned 
treatment  works  by  a  point  source 
subject  to  the  provisions  of  this  subpart. 
***** 

13.  Section  417.46  is  revised  to  read 
as  follows: 

§  41 7.46    Pretreatment  standards  for  new 
sources. 

Any  new  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly 
owned  treatment  works  must  comply 
vdth  40  CFR  part  403. 

14.  Section  417.52  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  unchanged)  to  read  as 
follows: 

§417.52    Effluent  limitations  guidelines 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application  of 
the  best  practicable  control  technology 
currentiy  available. 

Except  as  provided  in  §§  125.30 
through  125.32,  any  existing  point 
source  subject  to  this  subpart  shall 
achieve  the  following  effluent 
limitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
application  of  the  best  practicable 
control  technology  currently  available 
(BPT): 

15.  Section  417.54  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  unchanged)  to  read  as 
follows: 

§  4 1 7.54    Pretreatment  standards  for 
existing  sources. 

Any  existing  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly 
owned  treatment  works  must  comply 
with  40  CFR  part  403.  In  addition,  the 
following  pretreatment  standard 
establishes  the  quantity  or  quality  of 
pollutants  or  pollutant  properties 
controlled  by  this  section  which  may  be 
discharged  to  a  publicly  owned 
treatment  works  by  a  point  source 
subject  to  the  provisions  of  this  subpart. 
***** 

16.  Section  417.56  is  revised  to  read 
as  follows: 

§  41 7.56    Pretreatnwnt  standards  for  new 
sources. 

Any  new  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly 
owned  treatment  works  must  comply 
with  40  CFR  part  403. 

17.  Section  417.62  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  unchanged)  to  read  as 
follows: 


§  41 7.62    Effluent  limitations  guidelines 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application  of 
the  best  practicable  control  technology 
currentiy  available. 

Except  as  provided  in  §§  125.30 
through  125.32,  any  existing  point 
source  subject  to  this  subpart  shall 
achieve  the  following  effluent 
limitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
application  of  the  best  practicable 
control  technology  ciurently  available 
(BPT): 
***** 

18.  Section  417.64  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  imchanged)  to  read  as 
follows: 

§  41 7.64    Pretreatment  standards  for 
existing  sources. 

Any  existing  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly 
owned  treatment  works  must  comply 
with  40  CFR  part  403.  In  addition,  the 
following  pretreatment  standard 
estabhshes  the  quantity  or  quality  of 
pollutants  or  pollutant  properties 
controlled  by  this  section  which  may  be 
discharged  to  a  publicly  owned 
treatment  works  by  a  point  source 
subject  to  the  provisions  of  this  subpart. 

19.  Section  41 7.66' is  revised  to  read 
as  follows: 

§  417.66    Pretreatment  standards  for  new 
sources. 

Any  new  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly 
owned  treatment  works  must  comply 
with  40  CFR  part  403. 

20.  Section  417.72  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  unchanged)  to  read  as 
follows: 

§417.72    Effluent  limitations  guidelines 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application  of 
the  best  practicable  control  technology 
currently  availat>le. 

Except  as  provided  in  §§  125.30 
through  125.32,  any  existing  point 
source  subject  to  this  subpart  shall 
achieve  the  following  effluent 
hmitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
application  of  the  best  practicable 
control  technology  currently  available 
(BPT): 
***** 

21.  Section  417.74  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  unchanged)  to  read  as 
follows: 


§  41 7.74    Pretreatment  standards  for 
existing  sources. 

Any  existing  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly 
owned  treatment  works  must  comply 
with  40  CFR  part  403.  hi  addition,  the 
following  pretreatment  standard 
establishes  the  quantity  or  quality  of 
pollutants  or  pollutant  properties 
controlled  by  this  section  which  may  be 
discharged  to  a  publicly  owned 
treatment  works  by  a  point  source 
subject  to  the  provisions  of  this  subpart. 

22.  Section  417.76  is  revised  to  read 
as  follows: 

§417.76    Pretreatment  standards  for  new 
sources. 

Any  new  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  pubUcly 
owned  treatment  works  must  comply 
with  40  CFR  part  403. 

23.  Section  417.82  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  unchanged)  to  read  as 
follows: 

§  41 7.82    Effluent  limitations  guidelines 
representing  the  degree  of  effluent 
reduction  attalnat>le  by  the  application  of 
the  t>est  practicable  control  technology 
currentiy  available. 

Except  as  provided  in  §§125.30 
through  125.32,  any  existing  point 
source  subject  to  this  subpart  shall 
achieve  the  following  effluent 
hmitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
apphcation  of  the  best  practicable 
control  technology  currently  available 
(BPT): 

24.  Section  417.84  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  unchanged)  to  read  as 
follows: 

§  41 7.84    Pretreatment  standards  for 
existing  sources. 

Any  existing  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly 
owned  treatment  works  must  comply 
with  40  CFR  part  403.  hi  addition,  the 
following  pretreatment  standard 
establishes  the  quantity  or  quaUty  of 
pollutants  or  pollutant  properties 
controlled  by  this  section  which  may  be 
discharged  to  a  publicly  owned 
treatment  works  by  a  point  source 
subject  to  the  provisions  of  this  subpart. 
***** 

25.  Section  417.86  is  revised  to  read 
as  follows: 
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§  41 7.86    Pretreatment  standards  for  new 
sources. 

Any  new  source  subject  to  this 
subpart  that  iptroduces  process 
wastewater  pollutants  into  a  pubUcly 
owned  treatment  works  must  comply 
with  40  CFR  part  403. 

26.  Section  417.92  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  unchanged)  to  read  as 
follows: 

$  417.92    Effluent  limitations  guidelines 
representing  ttie  degree  of  effluent 
reduction  attalnabte  by  the  application  of 
ttie  best  practicable  control  technology 
currently  avaiiaMe. 

Except  as  provided  in  §§  125.30 
through  125.32.  any  existing  point 
source  subject  to  this  subpart  shall 
achieve  the  following  effluent 
limitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
apphcation  of  the  best  practicable 
control  technology  currently  available 
(BPT): 
»        •        •        •        • 

27.  Section  417.94  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  unchanged)  to  read  as 
follows: 

§417.94    Pretreatment  Standards  for 
existing  sources. 

Any  existing  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly 
owned  treatment  works  must  comply 
with  40  CFR  part  403.  In  addition,  the 
following  pretreatment  standard 
establishes  the  quantity  or  quahty  of 
pollutants  or  pollutant  properties 
controlled  by  this  section  which  may  be 
discharged  to  a  publicly  owned 
treatment  works  by  a  point  source 
subject  to  the  provisions  of  this  subpart. 
***** 

28.  Section  417.96  is  revised  to  read 
as  follows; 

§  417.96    Pretreatment  standards  for  new 
sources. 

Any  new  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly 
owned  treatment  works  must  comply 
vrith  40  CFR  part  403. 

29.  Section  417.102  is  eunended  by 
revising  the  text  above  the  table  (the 
table  remains  unchanged)  to  read  as 
follows: 

§417.102    Effluent  limitations  guidelines 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application  of 
the  best  practicable  control  technology 
currentiy  available. 

Except  as  provided  in  §§  125.30 
through  125.32,  any  existing  point 
source  subject  to  this  subpart  shall 


achieve  the  following  effluent 
limitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
application  of  the  best  practicable 
control  technology  currently  available 
(BPT): 

•  •        •        •        • 

30.  Section  417.104  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  unchanged)  to  read  as 
follows: 

§  417.104    Pretreatment  standards  for 
existing  sources. 

Any  existing  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly 
owned  treatment  works  must  comply 
with  40  CFR  part  403.  In  addition,  the 
following  pretreatment  standard 
establishes  the  quantity  or  quality  of 
pollutants  or  pollutant  properties 
controlled  by  this  section  which  may  be 
discharged  to  a  publicly  owned 
treatment  works  by  a  point  source 
subject  to  the  provisions  of  this  subpart. 

•  *        •        »        • 

31.  Section  417.106  is  revised  to  read 
as  follows: 

§  41 7. 1 06    Pretreatnf>ent  standards  for  new 
sources. 

Any  new  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  pubUcly 
owned  treatment  works  must  comply 
with  40  CFR  part  403. 

32.  Section  417.112  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  unchanged)  to  read  as 
follows: 

§  41 7.1 1 2    Effluent  limitations  guidelines 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application  of 
the  best  practicable  control  technology 
currentiy  available. 

Except  as  provided  in  §§  125.30 
through  125.32.  any  existing  point 
source  subject  to  this  subpart  shall 
achieve  the  following  effluent 
limitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
apphcation  of  the  best  practicable 
control  technology  currently  available 
(BPT): 
***** 

33.  Section  417.114  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  unchanged)  to  read  as 
follows: 

§417.114    Pretreatment  standards  for 
existing  sources. 

Any  existing  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly 
owned  treatment  works  must  comply 
with  40  CFR  part  403.  In  addition,  the 
following  pretreatment  standard 


establishes  the  quantity  or  quality  of 
pollutants  or  pollutant  properties 
controlled  by  this  section  which  may  be 
discharged  to  a  publicly  owned 
treatment  works  by  a  point  source 
subject  to  the  provisions  of  this  subpart. 
•        *        »        *        « 

34.  Section  417.116  is  revised  to  read 
as  follows: 

§417.116    Pretrsatinent  standards  for  new 
sources. 

Any  new  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly 
owned  treatment  works  must  comply 
with  40  CFR  part  403. 

35.  Section  417.122  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  unchanged)  to  read  as 
follows: 

§417.122    Effluent  limitations  guidelines 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application  of 
the  t>est  practicable  control  technology 
currentiy  available. 

Except  as  provided  in  §§  125.30 
through  125.32.  any  existing  point 
source  subject  to  this  subpart  shall 
achieve  the  following  effluent 
limitations  representing  the  degree  of 
eflluent  reduction  attainable  by  the 
application  of  the  best  practicable 
control  technology  currently  available 
(BPT): 

*  •        •        •        * 

36.  Section  417.124  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  imchanged)  to  read  as 
follows: 

§417.124    Pretreatment  standards  for 
existing  sources. 

Any  existing  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly 
owned  treatment  works  must  comply 
with  40  CFR  part  403.  In  addition,  the 
following  pretreatment  standard 
establishes  the  quantity  or  quality  of 
pollutants  or  pollutant  properties 
controlled  by  this  section  which  may  be 
discharged  to  a  publicly  owned 
treatment  works  by  a  point  source 
subject  to  the  provisions  of  this  subpart. 

*  •        *        •        • 

37.  Section  417.126  is  revised  to  read 
as  follows: 

§  417.126    Pretreatment  standards  for  new 
sources. 

Any  new  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  intq  a  publicly 
owned  treatment  works  must  comply 
with  40  CFR  part  403. 

38.  Section  417.132  is  amended  by 
revising  the  text  above  the  table  (the 
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table  remains  unchanged)  to  read  as 
follows: 

§417.132    Effluent  limitations  guidelines 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application  of 
the  best  practicable  control  technology 
currentiy  available. 

Except  as  provided  in  §§  125.30 
through  125.32.  any  existing  point 
source  subject  to  this  subpart  shall 
achieve  the  following  effluent 
limitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
application  of  the  best  practicable 
control  technology  currently  available 
(BPT): 
***** 

39.  Section  417.134  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  unchanged)  to  read  as 
follows: 

§417.134    Pretreatment  Standards  for 
existing  sources. 

Any  existing  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly 
owned  treatment  works  must  comply 
with  40  CFR  part  403.  hi  addition,  the 
following  pretreatment  standard 
establishes  the  quantity  or  quality  of 
pollutants  or  pollutant  properties 
controlled  by  this  section  which  may  be 
discharged  to  a  pubhcly  owned 
treatment  works  by  a  point  source 
subject  to  the  provisions  of  this  subpart. 
***** 

40.  Section  417.136  is  revised  to  read 
as  follows: 

§417.136    Pretreatment  Standards  for  new 
sources. 

Any  new  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly 
owned  treatment  works  must  comply 
vnth  40  CFR  part  403. 

41.  Section  417.142  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  unchanged)  to  read  as 
follows: 

§417.142    Effluent  limitations  guidelines 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application  of 
the  best  practicable  control  technology 
currentiy  available. 

Except  as  provided  in  §§  125.30 
through  125.32.  any  existing  point 
source  subject  to  this  subpart  shall 
achieve  the  following  effluent 
limitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
application  of  the  best  practicable 
control  technology  currently  available 
(BPT): 
***** 

42.  Section  417.144  is  amended  by 
revising  the  text  above  the  table  (the 


table  remains  unchanged)  to  read  as 
follows: 

§  41 7. 1 44    Pretreatment  standards  for 
existing  sources. 

Any  existing  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly 
owned  treatment  works  must  comply 
with  40  CFR  part  403.  In  addition,  the 
following  pretreatment  standard 
establishes  the  quantity  or  quaUty  of 
pollutants  or  pollutant  properties 
controlled  by  this  section  which  may  be 
discharged  to  a  pubUcly  owned 
treatinent  works  by  a  point  source 
subject  to  the  provisions  of  this  subpart. 
***** 

43.  Section  417.146  is  revised  to  read 
as  follows: 

§  417.146    Pretreatment  standards  for  new 
sources. 

Any  new  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  pubUcly 
owned  treatment  works  must  comply 
with  40  CFR  part  403. 

44.  Section  417.152  is  amended  by 
revising  the  introductory  text  to  read  as 
follows: 

§417.152    Effluent  limitations  guidelines 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application  of 
the  best  practicable  control  technology 
currentiy  available. 

Except  as  provided  in  §§  125.30 
through  125.32,  any  existing  point 
source  subject  to  this  subpart  shall 
achieve  the  following  effluent 
hmitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
application  of  the  best  practicable 
control  technology  currently  available 
(BPT): 
***** 

45.  Section  417.156  is  amended  by 
revising  the  introductory  text  to  read  as 
follows: 

§  41 7. 1 56    Pretreatment  standards  for  new 
sources. 

Any  new  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly 
owned  treatment  works  must  comply 
with  40  CFR  part  403.  In  addition,  the 
following  pretreatment  standards 
establishes  the  quantity  or  quality  of 
pollutants  or  pollutant  properties, 
controlled  by  this  section,  which  may  be 
discharged  to  a  pubUcly  owned 
treatment  works  by  a  new  source  subject 
to  the  provisions  of  this  subpart. 
•        *        •        *        • 

46.  Section  417.162  is  amended  by 
revising  the  introductory  text  to  read  as 
follows: 


§  417.1 62    Effluent  limitations  guidelines 
representing  the  degree  of  effluent 
reduction  attainable  by  ttw  application  of 
the  best  practicable  control  technology 
currently  available. 

Except  as  provided  in  §§  125.30 
through  125.32.  any  existing  point 
source  subject  To  this  subpart  shall 
achieve  the  following  effluent 
limitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
application  of  the  best  practicable 
control  technology  currently  available 
(BPT): 
***** 

47.  Section  417.166  is  amended  by 
revising  the  introductory  text  to  read  as 
follows: 

§  41 7. 1 66    Pretreatment  standards  for  new 
sources. 

Any  new  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly 
owTied  treatment  works  must  comply 
with  40  CFR  part  403.  hi  addition,  the 
following  pretreatment  standard 
estabUshes  the  quantity  or  quaUty  of 
pollutants  or  pollutant  properties, 
controlled  by  this  section,  which  may  be 
discharged  to  a  publicly  owned 
treatment  works  by  a  new  source  subject 
to  the  provisions  of  this  subpart. 
***** 

48.  Section  417.172  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  unchanged)  to  read  as 
follows: 

§417.172    Effluent  limitations  guidelines 
representing  ttie  degree  of  effluent 
reduction  attainable  by  the  application  of 
the  t>est  practicable  control  technology 
currently  available. 

Except  as  provided  in  §§  125.30 
through  125.32,  any  existing  point 
source  subject  to  this  subpart  shall 
achieve  the  following  effluent 
limitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
apphcation  of  the  best  practicable 
control  technology  currently  available 
(BPT): 
***** 

49.  Section  417.176  is  amended  by 
revising  the  introductory  text  to  read  as 
follows: 

§  417.176    Pretreatment  standards  for  new 
sources. 

Any  new  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  pubUcly 
owned  treatment  works  must  comply 
with  40  CFR  part  403.  hi  addition,  the 
following  pretreatment  standards 
estabUshes  the  quantity  or  quaUty  of 
pollutants  or  pollutant  properties, 
controUed  by  this  section,  which  may  be 
discharged  to  a  publicly  owned 
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treatment  works  by  a  new  source  subject 
to  the  provisions  of  this  subpart. 
»         •         »        *        • 

50.  Section  417.182  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  unchanged)  to  read  as 
follows: 

§417.182    Etfluert  limitations  guidelines 
representing  ttie  d«gre«  of  efliuent 
reduction  attainable  by  the  application  of 
the  best  practicable  control  technology 
currentiy  available. 

Except  as  provided  in  §§  125.30 
through  125.32.  any  existing  point 
source  subject  to  this  subpart  shall 
achieve  the  following  effluent 
limitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
application  of  the  best  practicable 
control  technology  currently  available 
(BPT): 
•         *         •         •         * 

51.  Section  417.186  is  amended  by 
revising  the  introductory  text  to  read  as 
follows: 

§417.186    Pretreatnient  Standards  for  new 
sources. 

Any  new  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly 
owned  treatment  works  must  comply 
with  40  CFR  part  403.  In  addition,  the 
following  pretreatment  standards 
establishes  the  quantity  or  quality  of 
pollutants  or  pollutant  properties, 
controlled  by  this  section,  which  may  be 
discharged  to  a  pubUcly  owned 
treatment  works  by  a  new  source  subject 
to  the  provisions  of  this  subpart. 
»         «         »        •        • 

52.  Section  417.192  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  unchanged)  to  read  as 
follows: 

§417.192    Effluent  limitations  guidelines 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application  of 
the  best  practicable  control  technology 
currentiy  available. 

Except  as  provided  in  §§  125.30 
through  125.32.  any  existing  point 
source  subject  to  this  subpart  shall 
achieve  the  following  effluent 
limitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
application  of  the  best  practicable 
control  technology  currently  available 
(BPT): 


53.  Section  417.194  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  unchanged)  to  read  as 
follows: 


§417.194    Preti'Batment  standards  for 
existing  sources. 

Any  existing  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly 
owned  treatment  works  must  comply 
with  40  CFR  part  403.  In  addition,  the 
following  pretreatment  standard 
establishes  the  quantity  or  quality  of 
pollutants  or  pollutant  properties 
controlled  by  this  section  which  may  be 
discharged  to  a  publicly  owned 
treatment  works  by  a  point  source 
subject  to  the  provisions  of  this  subpart. 
«        •        •        *         * 

54.  Section  417.196  is  revised  to  read 
as  follows: 

§  4 1 7. 1 96    Pretreatment  standards  for  new 
sources. 

Any  new  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly 
owned  treatment  works  must  comply 
with  40  CFR  part  403. 

PART  418— (AMENDED] 

In  Part  418: 

1.  The  authority  citation  for  part  418 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1251  et  seq. 

2.  Section  418.12  is  amended  by 
revising  the  introductory  text  to  read  as 
follows: 

§418.12    Effluent  limitations  guidelines 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application  of 
the  best  practicable  control  technology 
currentiy  available. 

Except  as  provided  in  §§  125.30 
through  125.32.  any  existing  point 
source  subject  to  this  subpart  shall 
achieve  the  following  effluent 
limitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
application  of  the  best  practicable 
control  technology  currently  available 
(BPT): 
•        *         •        •        * 

3.  Section  418.22  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  unchanged)  to  read  as 
follows: 

§  41 8.22    Effluent  limitations  guidelines 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application  of 
the  best  practicable  control  technology 
currentiy  available. 

Except  as  provided  in  §§  125.30 
through  125.32.  any  existing  point 
source  subject  to  this  subpart  shall 
achieve  the  following  effluent 
limitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
appUcation  of  the  best  practicable 


control  technology  currently  available 
(BPT): 

•  •         •        •        * 

4.  Section  418.32  is  amended  by 
revising  the  introductory  text  to  read  as 
follows: 

§418.32    Effluent  limitations  guidelines 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application  of 
the  best  practicable  control  technology 
currentiy  available. 

Except  as  provided  in  §§  125.30 
through  125.32.  any  existing  point 
source  subject  to  this  subpart  shall 
achieve  the  following  effluent 
limitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
application  of  the  best  practicable 
control  technology  currently  available 
(BPT): 

•  »         •         •         • 

5.  Section  418.42  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  unchanged)  to  read  as 
follows: 

§418.42    Effluent  limitations  guidelines 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application  of 
the  best  practicable  control  technology 
currentiy  available. 

Except  as  provided  in  §§  125.30 
through  125.32.  any  existing  point 
source  subject  to  this  subpart  shall 
achieve  the  following  effluent 
Umitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
application  of  the  best  practicable 
control  technology  currently  available 
(BPT): 

•  *         »        »        * 

6.  Section  418.52  is  amended  by 
revising  the  introductory  text  to  read  as 
follows: 

§418.52    Effluent  limitations  guidelines 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application  of 
the  best  practicable  control  technology 
currentiy  available. 

Except  as  provided  in  §§  125.30 
through  125.32.  any  existing  point 
source  subject  to  this  subpart  shall 
achieve  the  following  effluent 
Umitations  representipg  the  degree  of 
effluent  reduction  attainable  by  the 
application  of  the  best  practicable 
control  technology  currently  available 
(BPT): 
***** 

7.  Section  418.62  is  revised  to  read  as 
follows: 

§418.62    Effluent  limitations  guidelines 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application  of 
the  best  practicable  control  technology 
currentiy  available. 

Except  as  provided  in  §§  125.30 
through  125.32,  any  existing  point 
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source  subject  to  this  subpart  shall 
achieve  the  following  effluent 
limitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
application  of  the  best  practicable 
control  technology  currently  available 
(BPT):  There  shall  be  no  discharge  of 
process  waste  water  pollutants  to 
navigable  waters. 

8.  Section  418.72  is  revised  to  read  as 
follows: 

§  418.72    Effluent  limitations  guidelines 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application  of 
the  best  practicable  control  technology 
currentiy  available. 

Except  as  provided  in  §§  125.30 
through  125.32,  any  existing  point 
source  subject  to  this  subpart  shall 
achieve  the  following  effluent 
limitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
application  of  the  best  practicable 
control  technology  currently  available 
(BPT):  There  shall  be  no  discharge  of 
process  waste  water  pollutants  to 
navigable  waters. 

PART  424— {AMENDED] 

In  Part  424: 

1.  The  authority  citation  for  part  424 
continues  to  read  as  follows: 

Authority:  Sees.  301.  304  (b)  and  (c).  306 
(b)  and  (c),  307(c)  of  the  Federal  Water 
Pollution  Control  Act,  as  amended;  33  U.S.C 
1251, 1311.  1314  (b)  and  (c).  1316  (b)  and  (c), 
1317(c);  86  Stat.  816  et  seq..  Pub.  L.  92-500; 
91  Stat.  1567,  Pub.  L.  95-217. 

2.  Section  424.12  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  unchanged)  to  read  as 
follows: 

§  424. 1 2    Effluent  limitations  guidelines 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application  of 
the  best  practicable  control  technology 
currentiy  available. 

Except  as  provided  in  §§  125.30 
through  125.32.  and  subject  to  the 
provisions  of  paragraph  (a)  of  this 
section,  any  existing  point  source 
subject  to  this  subpart  shall  achieve  the 
following  effluent  limitations 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application 
of  the  best  practicable  control 
technology  currently  available  (BPT): 

3.  Section  424.16  is  revised  to  read  as 
follows: 

§  424.1 6    Prvtreatmant  standards  for  new 
sources. 

Any  new  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly 
owned  treatment  works  must  comply 
with  40  CFR  part  403. 


4.  Section  424.22  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  unchiinged)  to  read  as 
follows: 

§  424.22    Effluent  limitations  guidelines 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application  of 
the  best  practicable  control  technology 
currentiy  available. 

Except  as  provided  in  §§  125.30 
through  125.32,  any  existing  point 
source  subject  to  this  subpart  shall 
achieve  the  following  effluent 
limitations  representing  the  degree  of 
efffuent  reduction  attainable  by  the 
application  of  the  best  practicable 
control  technology  currently  available 
(BPT): 


5.  Section  424.26  is  revised  to  read  as 
follows: 

§  424.26    Pretreatment  standards  for  new 
sources. 

Any  new  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly 
owned  treatment  works  must  comply 
with  40  CFR  part  403. 

6.  Section  424.32  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  unchanged)  to  read  as 
follows: 

§  424.32    Effluent  limltattons  guidelines 
representing  ttw  degree  of  effluent 
reduction  attainable  by  ttte  application  of 
ttte  best  practicable  control  technology 
currentiy  available. 

Except  as  provided  in  §§  125.30 
through  125.32,  any  existing  point 
source  subject  to  this  subpart  shall 
achieve  the  following  effluent 
limitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
application  of  the  best  practicable 
control  technology  currently  available 
(BPT): 
*        •        *        •        • 

7.  Section  424.36  is  revised  to  read  as 
follows: 

§  424.36    Pretreatment  standards  for  new 
sources. 

Any  new  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly 
owned  treatment  works  must  comply 
with  40  CFR  part  403. 

8.  Section  424.42  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  imchanged)  to  read  as 
follows: 


§424.42    Effluent  limitations  guidelines 
representing  the  degree  of  effluent 
reduction  attainable  by  ttie  application  of 
ttte  best  practicable  control  technology 
currentiy  available. 

Except  as  provided  in  §§  125.30 
through  125.32,  and  subject  to  the 
provisions  of  paragraph  (a)  of  this 
section,  any  existing  point  source 
subject  to  this  subpart  shall  achieve  the 
following  effluent  Umitations 
representing  the  degree  of  effluent 
reduction  attainable  by  the  appUcation 
of  the  best  practicable  control 
technology  cturently  available  (BPT): 
***** 

9.  Section  424.52  is  revised  to  read  as 
follows: 

§  424.52    Effluent  limitations  guideHnes 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application  of 
Xh9  best  practicable  control  technology 
currentiy  available. 

Except  as  provided  in  §§  125.30 
through  125.32,  and  subject  to  the 
provisions  of  paragraph  (a)  of  this 
section,  any  existing  point  source 
subject  to  this  subpart  shall  achieve  the 
following  effluent  Umitations 
representing  the  degree  of  effluent 
reduction  attainable  by  the  appUcation 
of  the  best  practicable  control 
technology  cturently  available  (BPT): 
There  shall  be  no  discharge  of  process 
waste  water  pollutants  to  navigable 
waters. 

10.  Section  424.62  is  amended  by 
revising  the  introductory  text  to  read  as 
follows: 

§  424.62    Effluent  limitations  guidelir>es 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application  of 
ttie  best  practicable  control  technology 
currentiy  available. 

Except  as  provided  in  §§  125.30 
through  125.32,  any  existing  point 
source  subject  to  this  subpart  shaU 
achieve  the  foUowing  effluent 
limitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
appUcation  of  the  best  practicable 
control  technology  currently  available 
(BPT): 
*        •         *         •        • 

11.  Section  424.72  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  unchanged)  to  read  as 
foUows: 

§424.72    Effluent  limitations  guidelines 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application  of 
ttM  best  practicable  control  tschnology 
currently  available. 

Except  as  provided  in  §§  125.30 
through  125.32,  any  existing  point 
source  subject  to  this  subpart  shall 
achieve  the  foUowing  effluent 
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limitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
application  of  the  best  practicable 
control  technology  currently  available 
(BPT): 


PART  426  [AMENDED] 

In  part  426: 

1.  The  authority  citation  for  part  426 
continues  to  read  as  follows: 

Authority:  Sees.  301,  304  (b)  and  (c).  306 
(b)  and  (c),  307(c).  and  316(b)  of  the  Federal 
Water  Pollution  Control  Act,  as  amended:  33 
U.S.C.  1251, 1311.  1314,  1316  (b)  and  (c), 
1317(b):  86  Stat.  816  et  seq..  Pub.  L.  92-500: 
91  Stat.  1567,  Pub.  L.  95-217. 

2.  Section  426.T6  is  amended  by 
removing  and  reserving  paragraph  (b) 
and  adding  introductory  text  to  read  as 
follows: 

§426.16    Pretreatment standards fornew 
sources. 

Any  new  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly 
owned  treatment  works  must  comply 
with  40  CFR  part  403. 
•        *        *        *        • 

3.  Section  426.22  is  revised  to  read  as 
follows: 

§  426.22    Effluent  limitations  guidelines 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application  of 
the  best  practicable  control  technology 
currently  available. 

Except  as  provided  in  §§  125.30 
through  125.32,  any  existing  point 
source  subject  to  this  subpart  shall 
achieve  the  following  effluent 
limitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
application  of  the  best  practicable 
control  technology  ciurently  available 
(BPT):  There  shall  be  no  discharge  of 
process  waste  water  pollutants  to 
navigable  waters. 

4.  Section  426.24  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  unchanged]  to  read  as 
follows: 

§  426.24    Pretreatment  standards  for 
existing  sources. 

Any  existing  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly 
owned  treatment  works  must  comply 
with  40  CFR  part  403.  hi  addition,  the 
following  pretreatment  standard 
establishes  the  quantity  or  quality  of 
pollutants  or  pollutant  properties 
controlled  by  this  section  which  may  be 
discharged  to  a  publicly  owned 
treatment  works  by  a  point  source 
subject  to  the  provisions  of  this  subpart. 


5.  Section  426.26  is  revised  to  read  as 
follows: 

§  426.26    Pretreatn>ent  standards  for  new 
sources. 

Any  new  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly 
owned  treatment  works  must  comply 
with  40  CFR  part  403. 

6.  Section  426.32  is  revised  to  read  as 
follows: 

§  426.32    Effluent  limitations  guidelines 
representing  tlw  degree  of  effluent 
reduction  attainable  by  ttie  application  of 
ttte  l>est  practicable  control  technology 
currently  available. 

Except  as  provided  in  §§  125.30 
through  125.32,  any  existing  point 
source  subject  to  this  subpart  shall 
achieve  the  following  effluent 
limitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
application  of  the  best  practicable 
control  technology  currently  available 
(BPT):  There  shall  be  no  discharge  of 
process  waste  water  pollutants  to 
navigable  waters. 

7.  Section  426.34  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  unchanged)  to  read  as 
follows: 

S  426.34    Pretreatnrwnt  standards  for 
existing  sources. 

Any  existing  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly 
owned  treatment  works  must  comply 
with  40  CFR  part  403.  hi  addition,  the 
following  pretreatment  standard 
establishes  the  quantity  or  quality  of 
pollutants  or  pollutant  properties 
controlled  by  this  section  which  may  be 
discharged  to  a  publicly  owned 
treatment  works  by  a  point  source 
subject  to  the  provisions  of  this  subpart. 
***** 

8.  Section  426.36  is  revised  to  read  as 
follows: 

§  426.36    Pretreatment  standards  for  new 
sources. 

Any  new  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly 
owned  treatment  works  must  comply 
writh  40  CFR  part  403. 

9.  Section  426.42  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  unchanged)  to  read  as 
follows: 

§  426.42    Effluent  limitations  guidelines 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application  of 
the  best  practicable  control  technology 
currently  available. 

Except  as  provided  in  §§  125.30 
through  125.32,  any  existing  point 


source  subject  to  this  subpart  shall 
achieve  the  following  effluent 
limitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
application  of  the  best  practicable 
control  technology  currently  available 
(BPT): 
***** 

10.  Section  426.44  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  imchanged)  to  read  as 
follows: 

§  426.44    Pretreatment  standards  for 
existing  sources. 

Any  existing  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly 
owned  treatment  works  must  comply 
with  40  CFR  part  403.  In  addition,  the 
following  pretreatment  standard 
estabhshes  the  quantity  or  quality  of 
pollutants  or  pollutant  properties 
controlled  by  this  section  which  may  be 
discharged  to  a  publicly  owned 
treatment  works  by  a  point  source 
subject  to  the  provisions  of  this  subpart. 
***** 

11.  Section  426.46  is  revised  to  read 
as  follows: 

§  426.46    Pretreatment  standards  for  new 
sources. 

Any  new  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly 
owned  treatment  works  must  comply 
writh  40  CFR  part  403. 

12.  Section  426.52  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  unchanged)  to  read  as 
follows: 

§  426.52    Effluent  limitations  guidelines 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application  of 
the  best  practicable  control  technology 
currentiy  available. 

Except  as  provided  in  §§  125.30 
through  125.32,  any  existing  point 
source  subject  to  this  subpart  shall 
achieve  the  following  effluent 
hmitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
application  of  the  best  practicable 
control  technology  currently  available 
(BPT): 
***** 

13.  Section  426.56  is  revised  to  read 
as  follows: 

§  426.56    Pretreatment  standards  for  new 
sources. 

Any  new  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly 
owTied  treatment  works  must  comply 
v«th40CFRpart403. 

14.  Section  426.62  is  amended  by 
revising  the  text  above  the  table  (the 


table  remains  unchanged)  to  read  as 
follows: 

§  426.62    Effluent  limitations  guidelines 
representing  the  degree  of  effluent 
reduction  attainat>ie  by  the  application  of 
the  best  practicable  control  technology 
currentiy  available. 

Except  as  provided  in  §§  125.30 
through  125.32,  any  existing  point 
source  subject  to  this  subpart  shall 
achieve  the  following  effluent 
limitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
apphcation  of  the  best  practicable 
control  technology  ciurently  available 
(BPT): 
***** 

15.  Section  426.64  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  unchanged)  to  read  as 
follows: 

§  426.64    Pretreatment  standards  for 
existing  sources. 

Any  existing  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  pubUcly 
owned  treatment  works  must  comply 
with  40  CFR  part  403.  In  addition,  the 
following  pretreatment  standard 
establishes  the  quantity  or  quaUty  of 
pollutants  or  pollutant  properties 
controlled  by  this  section  which  may  be 
discharged  to  a  pubhcly  owned 
treatment  works  by  a  point  souirce 
subject  to  the  provisions  of  this  subpart. 
***** 

16.  Section  426.66  is  revised  to  read 
as  follows: 

§  426.66    Pretreatment  standards  for  r>ew 
sources. 

Any  new  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly 
owned  treatment  works  must  comply 
writh  40  CFR  part  403. 

17.  Section  426.72  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  imchanged)  to  read  as 
follows: 

§  426.72    Effluent  limitations  guidelirws 
representing  the  degrse  of  effluent 
reduction  attainable  by  the  appilcatton  of 
the  best  practicable  control  technology 
currentiy  available. 

Except  as  provided  in  §§  125.30 
through  125.32,  any  existing  point 
source  subject  to  this  subpart  shall 
achieve  the  following  effluent 
limitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
apphcation  of  the  best  practicable 
control  technology  currently  available 
(BPT): 
***** 

18.  Section  426.76  is  revised  to  read 
as  follows: 


§  426.76    Pretreatntent  standards  for  new 
sources.  ^ 

Any  new  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly 
owned  treatment  works  must  comply 
with  40  CFR  part  403. 

19.  Section  426.82  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  unchanged)  to  read  as 
follows: 

§  426.82  Effluent  limitations  guidelines 
representing  tt>e  degree  of  effluent 
reduction  attainable  by  the  application  of 
tite  best  practicable  control  technology 
currentiy  available. 

Except  as  provided  in  §§  125.30 
through  125.32.  any  existing  point 
source  subject  to  this  subpart  shall 
achieve  the  following  effluent 
limitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
application  of  the  best  practicable 
control  technology  currently  available 
(BPT): 


20.  Section  426.86  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  unchanged)  to  read  as 
follows: 

§  426.86    PretTBatment  standards  for  new 
sources. 

Any  new  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  pubUcly 
owned  treatment  works  must  comply 
writh  40  CFR  part  403.  In  addition,  the 
following  pretreatment  standard 
establishes  the  quantity  or  quahty  of 
pollutants  or  pollutant  properties 
controlled  by  this  section  which  may  be 
discharged  to  a  pubhcly  owned 
treatment  works  by  a  new  point  source 
subject  to  the  provisions  of  this  subpart. 
Because  of  the  recognition  that  animal 
and  vegetable  oils  can  be  adequately 
removed  in  a  publicly  owned  treatment 
works,  whereas  mineral  oil  may  not  be 
readily  removed  and  may  pass  through 
untreated,  two  separate  limitations  are 
established. 
***** 

21.  Section  426.102  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  unchanged)  to  read  as 
follows: 

§  426.102    Effluent  limitations  guidelines 
representing  the  degree  of  effluent 
reduction  attainable  by  ttM  application  of 
ttte  best  practicable  control  technology 
currentiy  available. 

Except  as  provided  in  §§  125.30 
through  125.32,  any  existing  point 
source  subject  to  this  subpart  shall 
achieve  the  following  effluent 
limitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 


apphcation  of  the  best  practicable 
control  technology  currently  available 
(BPT): 

22.  Section  426.106  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  unchanged)  to  read  as 
follows: 

§  426.1 06    Pretreatment  standards  for  new 
sources. 

Any  new  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  pubhcly 
owned  treatment  works  must  comply 
with  40  CFR  part  403.  hi  addition,  the 
followdng  pretreatment  standard 
establishes  the  quantity  or  quality  of 
pollutants  or  pollutant  properties 
controlled  by  this  section  which  may  be 
discharged  to  a  pubhcly  owned 
treatment  works  by  a  new  point  source 
subject  to  the  provisions  of  this  subpart. 
***** 

23.  Section  426.112  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  unchanged)  to  read  as 
follows: 

§  426.1 1 2    Effluent  limitations  guidelines 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application  of 
the  best  practicable  control  technology 
currentiy  available. 

Except  as  provided  in  §§  125.30 
through  125.32.  any  existing  point 
source  subject  to  this  subpart  shall 
achieve  the  following  effluent 
limitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
apphcation  of  the  best  practicable 
control  technology  currently  available 
(BPT).  (The  fluoride  and  lead 
limitations  are  applicable  to  the  abrasive 
pohshing  and  acid  polishing  waste 
water  streams  while  the  TSS,  oil,  and 
pH  hmitations  are  apphcable  to  the 
entire  process  waste  water  stream): 
***** 

24.  Section  426.116  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  unchanged)  to  read  as 
follows: 

$  426.1 1 6  Pretreatment  standards  for  new 
sources. 

Any  new  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  pubhcly 
owned  treatment  works  must  comply 
with  40  CFR  part  403.  In  addition,  the 
following  pretreatment  standard 
establishes  the  quantity  or  quahty  of 
pollutants  or  pollutant  properties 
controlled  by  this  section  which  may  be 
discharged  to  a  pubhcly  owned 
treatment  works  by  a  new  point  source 
subject  to  the  provisions  of  this  subpart. 
Because  of  the  recognition  that  animal 


33960        Federal  Register  /  Vol.  60,  No.  125  /  Thursday,  June  29,  1995  /  Rules  and  Regulations 


Federal  Register  /  Vol.  60,  No.  125  /  Thursday,  June  29,  1995  /  Rules  and  Regulations 


33961 


and  vegetable  oils  can  be  adequately 
removed  in  a  publicly  owned  treatment 
works,  whereas  mineral  oil  may  not  be 
readily  removed  and  may  pass  through 
untreated,  two  separate  limitations  are 
established. 

•  •        •        *        • 

25.  Section  426.122  is  amended  by 
revising  the  introductory  text  to  read  as 
follows: 

§  426.122    Effluent  limitations  guidelines 
representing  the  degree  of  effluent 
reduction  attainable  by  ttie  application  of 
ttte  best  practicable  control  tectinology 
currentiy  available. 

Except  as  provided  in  §§  125.30 
through  125.32,  any  existing  point 
source  subject  to  this  subpart  shall 
achieve  the  following  effluent 
limitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
application  of  the  best  practicable 
control  technology  currently  available 

(BPT): 

•  •        •        »        • 

26.  Section  426.126  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  unchanged)  to  read  as 
follows: 

§  426. 1 26    Pretreatment  standards  for  new 
sources. 

Any  new  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly 
owTied  treatment  works  must  comply 
with  40  CFR  part  403.  In  addition,  the 
following  pretreatment  standard 
establishes  the  quantity  or  quality  of 
pollutants  or  pollutant  properties 
controlled  by  this  section  which  may  be 
discharged  to  a  publicly  owned 
treatment  works  by  a  new  point  source 
subject  to  the  provisions  of  this  subpart. 
Because  of  the  recognition  that  animal 
and  vegetable  oils  can  be  adequately 
removed  in  a  publicly  owned  treatment 
works,  whereas  mineral  oil  may  not  be 
readily  removed  and  may  pass  through 
untreated,  two  separate  limitations  are 
established. 
***** 

27.  Section  426.132  is  amended  by 
revising  the  introductory  text  to  read  as 
follows: 

§  426.1 32    Effluent  limitations  guidelines 
representing  ttie  degree  of  effluent 
reduction  attainable  by  the  application  of 
the  best  practicable  control  technology 
currentiy  available. 

Except  as  provided  in  §§  125.30 
through  125.32,  any  existing  point 
source  subject  to  this  subpart  shall 
achieve  the  following  effluent 
Umitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
appUcation  of  the  best  practicable 


control  technology  currently  available 

(BPT): 

***** 

28.  Section  426.136  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  unchanged)  to  read  as 
follows: 

§  426. 1 36    Pretreatment  standards  for  new 
sources. 

Any  new  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly 
owned  treatment  works  must  comply 
with  40  CFR  part  403.  In  addition,  the 
following  pretreatment  standard 
establishes  the  quantity  or  quaUty  of 
pollutants  or  pollutant  properties 
controlled  by  this  section  which  may  be 
discharged  to  a  publicly  owned 
treatment  works  by  a  new  point  source 
subject  to  the  provisions  of  this  subpart. 


PART  427— {AMENDED] 

In  Part  427: 

1.  The  authority  citation  for  part  427 
continues  to  read  as  follows: 

Authority:  Sees.  301.  304  (b)  and  (c).  306 
(b)  and  (c).  307(c).  Federal  Water  Pollution 
Control  Act.  as  amended:  33  U.S.C.  1251, 
1311. 1314  (b)  and  (c),  1316  (b)  and  (c), 
1317(c);  86  Stat.  816  et  seq..  Pub.  L.  92-500. 

2.  Section  427.12  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  unchanged)  to  read  as 
follows: 

§  427. 1 2    Effluent  limitations  guidelines 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application  of 
the  best  practicable  control  technology 
currentiy  available. 

Except  as  provided  in  §§  125.30 
through  125.32,  any  existing  point 
source  subject  to  this  subpart  shall 
achieve  the  following  effluent 
limitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
application  of  the  best  practicable 
control  technology  currently  available 
(BPT):  ., 
***** 

3.  Section  427.14  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  unchanged)  to  read  as 
follows: 

§  427.1 4    Pretreatnwnt  standards  for 
existing  sources. 

Any  existing  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly 
owned  treatment  works  must  comply 
with  40  CFR  part  403.  In  addition,  the 
following  pretreatment  standard 
establishes  the  quantity  or  quality  of 
pollutants  or  pollutant  properties 
controlled  by  this  section  which  may  be 


discharged  to  a  pubUcly  owned 
treatment  works  by  a  point  source 
subject  to  the  provisions  of  this  subpart. 

***** 

4.  Section  427.16  is  revised  to  read  as 
follows: 

§  427.1 6    Pretreatment  standards  for  new 
sources. 

Any  new  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  pubUcly 
owned  treatment  works  must  comply 
with  40  CFR  part  403. 

5.  Section  427.22  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  unchanged)  to  read  as 
follows: 

S  427.22    Effluent  limitations  guidelines 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application  of 
the  t>est  practicable  control  technology 
currentiy  available. 

Except  as  provided  in  §§  125.30 
through  125.32,  any  existing  point 
source  subject  to  this  subpart  shall 
achieve  the  following  effluent 
limitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
application  of  the  best  practicable 
control  technology  currently  available 
(BPT): 
***** 

6.  Section  427.24  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  unchanged)  to  read  as 
follows: 

§  427.24    Pretreatment  standards  for 
existing  sources. 

Any  existing  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly 
owned  treatment  works  must  comply 
with  40  CFR  part  403.  In  addition,  the 
following  pretreatment  standard 
establishes  the  quantity  or  quaUty  of 
pollutants  or  pollutant  properties 
controlled  by  this  section  which  may  be 
discharged  to  a  publicly  owned 
treatment  works  by  a  point  source 
subject  to  the  provisions  of  this  subpart. 
***** 

7.  Section  427.26  is  revised  to  read  as 
follows: 

§  427.26    Pretreatment  standards  for  new 
sources. 

Any  new  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly 
owned  treatment  works  must  comply 
with  40  CFR  part  403. 

8.  Section  427.32  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  unchanged)  to  read  as 
follows: 


§  427.32    Effluent  limitations  guidelines 
representing  ttte  degree  of  effluent 
reduction  attainable  by  the  application  of 
the  best  practicable  control  technology 
currentiy  available. 

Except  as  provided  in  §§  125.30 
through  125.32,  any  existing  point         ■» 
source  subject  to  this  subpart  shall 
achieve  the  following  effluent 
limitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
application  of  the  best  practicable 
control  technology  currently  available 
(BPT): 
***** 

9.  Section  427.34  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  unchanged)  to  read  as 
follows: 

§  427.34    Pretreatn>ent  standards  for 
existing  sources. 

Any  existing  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly 
owned  treatment  works  must  comply 
with  40  CFR  part  403.  hi  addition,  the 
following  pretreatment  standard 
establishes  the  quantity  or  quality  of 
pollutants  or  pollutant  properties 
controlled  by  this  section  which  may  be 
discharged  to  a  publicly  owned 
treatment  works  by  a  point  source 
subject  to  the  provisions  of  this  subpart. 
***** 

10.  Section  427.36  is  revised  to  read 
as  follows: 

§  427.36    Pretreatment  standards  for  new 
sources. 

Any  new  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly 
owTied  treatment  works  must  comply 
with  40  CFR  part  403. 

11.  Section  427.42  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  unchanged)  to  read  as 
follows: 

§  427.42    Effluent  limitations  guidelines 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application  of 
the  best  practicable  control  technology 
currentiy  available. 

Except  as  provided  in  §§  125.30 
through  125.32,  any  existing  point 
source  subject  to  this  subpart  shall 
achieve  the  following  effluent 
hmitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
application  of  the  best  practicable 
control  technology  currently  available 
(BPT): 
***** 

12.  Section  427.44  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  unchanged)  to  read  as 
follows: 


§427.44    Pretreatment  standards  for 
existing  sources. 

Any  existing  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  pubUcly 
owned  treatment  works  must  comply 
with  40  CFR  part  403.  hi  addition,  the 
following  pretreatment  standard 
establishes  the  quantity  or  quality  of 
pollutants  or  pollutant  properties 
controlled  by  this  section  which  may  be 
discharged  to  a  pubUcly  owned 
treatment  works  by  a  point  source 
subject  to  the  provisions  of  this  subpart. 
***** 

13.  Section  427.46  is  revised  to  read 
as  follows: 

%  427.46    Pretreatment  standards  for  new 
sources. 

Any  new  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly 
owmed  treatment  works  must  comply 
with  40  CFR  part  403. 

14.  Section  427.52  is  revised  to  read 
as  follows: 

§  427.52    Effluent  Hmitations  guidelines 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application  of 
the  t>est  practicable  control  technology 
currentiy  available. 

Except  as  provided  in  §§  125.30 
through  125.32,  any  existing  point 
source  subject  to  this  subpart  shall 
achieve  the  following  effluent 
limitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
application  of  the  best  practicable 
control  technology  currently  available 
(BPT):  There  shall  be  no  discharge  of 
process  waste  water  pollutants  to 
navigable  waters. 

15.  Section  427.54  is  amended  by 
revising  the  text  above  the  table  the 
table  remains  uinchanged  to  read  as 
follows: 

§  427.54    Pretreatment  standards  for 
existing  sources. 

Any  existing  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly 
owned  treatment  works  must  comply 
with  40  CFR  part  403.  hi  addition,  the 
following  pretreatment  standard 
establishes  the  quantity  or  quality  of 
pollutants  or  pollutant  properties 
controlled  by  this  section  which  may  be 
discharged  to  a  publicly  o«rned 
treatment  works  by  a  point  source 
subject  to  the  provisions  of  this  subpart. 
***** 

16.  Section  427.56  is  revised  to  read 
as  follows: 


S  427.56    Pretreatment  standards  for  naw 
sources. 

Any  new  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly 
owned  treatment  works  must  comply 
with  40  CFR  part  403. 

17.  Section  427.62  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  unchanged)  to  read  as 
follows: 

§  427.62    Effluent  limitations  guidelines 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application  of 
the  best  practicable  control  technology 
currentiy  available. 

Except  as  provided  in  §§  125.30 
through  125.32,  any  existing  point 
source  subject  to  this  subpart  shall 
achieve  the  foUowing  effluent 
limitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
appUcation  of  the  best  practicable 
control  technology  currently  available 
(BPT): 
***** 

18.  Section  427.64  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  imchanged)  to  read  as 
follows: 

§  427.64    Pretreatment  standards  for 
existing  sources. 

Any  existing  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  pubUcly 
owned  treatment  works  must  comply 
with  40  CFR  part  403.  hi  addition,  the 
following  pretreatment  standard 
establishes  the  quantity  or  quaUty  of 
pollutants  or  pollutant  properties 
controlled  by  this  section  which  may  be 
discharged  to  a  pubUcly  owned 
treatment  works  by  a  point  source 
subject  to  the  provisions  of  this  subpart. 
***** 

19.  Section  427.66  is  revised  to  read 
as  follows: 

§  427.66    Pretreatment  standards  for  new 
sources. 

Any  new  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  pubUcly 
owned  treatment  works  must  comply 
vnth  40  CFR  part  403. 

20.  Section  427.72  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  unchanged)  to  read  as 
foUows: 

§  427.72    Effluent  Umitations  guidelines 
representing  the  degree  of  effluent 
reduction  attainable  by  ttie  application  of 
ttM  best  practicable  control  technology 
currentiy  available. 

Except  as  provided  in  §§  125.30 
through  125.32,  any  existing  point 
source  subject  to  this  subpart  shall 
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achieve  the  following  effluent 

limitations  representing  the  degree  of 

effluent  reduction  attainable  by  the 

appHcation  of  the  best  practicable 

control  technology  currently  available 

(BPT): 

•        *        •        •        • 

21.  Section  427.74  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  unchanged]  to  read  as 
follows: 

§  427.74    Pretreatment  standards  for 
existing  sources. 

Any  existing  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly 
owned  treatment  works  must  comply 
with  40  CFR  part  403.  hi  addition,  the 
following  pretreatment  standard 
establishes  the  quantity  or  quality  of 
pollutants  or  pollutant  properties 
controlled  by  this  section  which  may  be 
discharged  to  a  publicly  owned 
treatment  works  by  a  point  source 
subject  to  the  provisions  of  this  subpart. 
***** 

22.  Section  427.76  is  revised  to  read 
as  follows; 

§  427.76    Pretreatment  standards  for  new 
sources. 

Any  new  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly 
owned  treatment  works  must  comply 
with  40  CFR  part  403. 

23.  Section  427.82  is  revised  to  read 
as  follows: 

§  427.82    Effluent  limitations  guidelines 
representing  ttie  degree  of  effluent 
reduction  attainable  by  the  .jppiication  of 
the  best  practicable  control  technology 
currently  available. 

Except  as  provided  in  §§  125.30 
through  125.32,  any  existing  point 
source  subject  to  this  subpart  shall 
achieve  the  following  effluent 
limitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
application  of  the  best  practicable 
control  technology  currently  available 
(BPT):  There  shall  be  no  discharge  of 
process  wastewater  pollutants  to 
navigable  waters. 

24.  Section  427.86  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  unchanged)  to  read  as 
follows: 

§  427.86    Pretreatment  standards  for  new 
sources. 

Any  new  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly 
owned  treatment  works  must  comply 
with  40  CFR  part  403.  In  addition,  the 
following  pretreatment  standard 
estabUshes  the  quantity  or  quality  of 


pollutants  or  pollutant  properties, 
controlled  by  this  section,  which  may  be 
discharged  to  a  pubUcly  owned 
treatment  works  by  a  new  point  source 
subject  to  the  provisions  of  this  subpart. 
»        *        »         •        * 

25.  Section  427.92  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  unchanged]  to  read  as 
follows: 

§  427.92    Effluent  limitations  guidelines 
representing  tt>e  degree  of  effluent 
reduction  attainable  by  the  application  of 
the  best  practicable  control  technology 
currentiy  available. 

Except  as  provided  in  §§  125.30 
through  125.32,  any  existing  point 
source  subject  to  this  subpart  shall 
achieve  the  following  effluent 
limitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
application  of  the  best  practicable 
control  technology  currently  available 
(BPT): 
***** 

26.  Section  427.96  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  unchanged)  to  read  as 
follows: 

§  427.96    Pretreatment  standards  for  new 
squrces. 

Any  new  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  pubUcly 
owned  treatment  works  must  comply 
with  40  CFR  part  403.  In  addition,  the 
following  pretreatment  standard 
establishes  the  quantity  or  quality  of 
pollutants  or  pollutant  properties, 
controlled  by  this  section,  which  may  be 
discharged  to  a  pubhcly  owned 
treatment  works  by  a  new  point  source 
subject  to  the  provisions  of  this  subpart. 
•        •        •         *        * 

27.  Section  427.102  is  revised  to  read 
as  follows: 

§  427.102    Effluent  limitations  guiddllnes 
representing  the  degree  of  effluent 
reduction  attainable  by  ttie  application  of 
the  best  practicable  control  technology 
currentiy  available. 

Except  as  provided  in  §§  125.30 
through  125.32,  any  existing  point 
source  subject  to  this  subpart  shall 
achieve  the  following  efflueijt 
limitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
application  of  the  best  practicable 
control  technology  currently  available 
(BPT):  There  shall  be  no  discharge  of 
process  wastewater  pollutants  to 
navigable  waters. 

28.  Section  427.106  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  unchanged)  to  read  as 
follows: 


§  427.1 06    Pretreatment  standards  for  new 
sources. 

Any  new  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly 
owned  treatment  works  must  comply 
with  40  CFR  part  403.  In  addition,  the 
following  pretreatment  standard 
establishes  the  quantity  or  quality  of 
pollutants  or  pollutant  properties, 
controlled  by  this  section,  which  may  be 
discharged  to  a  publicly  owned 
treatment  works  by  a  new  point  source 
subject  to  the  provisions  of  this  subpart. 
***** 

29.  Section  427.112  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  unchanged]  to  read  as 
follows: 

§427.112    Effluent  limitations  guidelines 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application  of 
the  t>est  practicable  control  technology 
currentiy  available. 

Except  as  provided  in  §§  125.30 
through  125.32,  any  existing  point 
source  subject  to  this  subpart  shall 
achieve  the  following  effluent 
Umitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
application  of  the  best  practicable 
control  technology  currently  available 
(BPT): 
***** 

30.  Section  427.116  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  unchanged]  to  read  as 
follows: 

§  427.1 16    Pretreatment  standards  for  new 
sources. 

Any  new  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly 
owned  treatment  works  must  comply 
with  40  CFR  part  403.  In  addition,  the 
following  pretreatment  standard 
estabUshes  the  quantity  or  quality  of 
pollutants  or  pollutant  properties, 
controlled  by  this  section,  which  may  be 
discharged  to  a  publicly  owned 
treatment  works  by  a  new  point  source 
subject  to  the  provisions  of  this  subpart. 


PART  428— {AMENDED] 

In  Part  428: 

1.  The  authority  citation  for  part  428 
continues  to  read  as  follows: 

Authority:  Sees.  301,  304  (b)  and  (c).  306 
(b)  and  (c).  307(c),  Federal  Water  Pollution 
Control  Act,  as  amended;  33  U.S.C.  1251, 
1311, 1314  (b)  and  (c),  1316  (b)  and  (c), 
1317(c);  86  Stat.  816  etseq..  Pub.  L.  92-500. 

2.  Section  428.12  is  amended  by 
removing  the  introductory  text  and 
revising  the  text  above  the  table  (the 


table  remains  unchanged)  in  paragraph 
(a)  to  read  as  follows: 

§  428.12    Effluent  limitations  gukteilitM 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application  of 
the  t>est  practicable  control  technology 
currentiy  available. 

Except  as  provided  in  §§  125.30 
through  125.32,  any  existing  point 
source  subject  to  this  subpart  shall 
achieve  the  following  effluent 
Umitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
application  of  the  best  practicable 
control  technology  currently  available 
(BPT): 
***** 

3.  Section  428.16  is  revised  to  read  as 
follows: 

§  428.1 6    Pretreatment  standards  for  new 
sources. 

Any  new  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly 
owned  treatment  works  must  comply 
with  40  CFR  part  403. 

4.  Section  428.22  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  unchanged]  to  read  as 
follows: 

§  428.22    Effluent  limitations  guidelines 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application  of 
the  best  practicable  control  technology 
currentiy  available. 

Except  as  provided  in  §§  125.30 
through  125.32,  any  existing  point 
source  subject  to  this  subpart  shall 
achieve  the  following  effluent 
limitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
application  of  the  best  practicable 
control  technology  currently  available 
(BPT): 
***** 

5.  Section  428.32  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  imchanged]  to  read  as 
follows: 

§  428.32    Effluent  limitations  guidelines 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application  of 
the  t>est  practicable  control  technology 
currentiy  available. 

Except  as  provided  in  §§  125.30 
through  125.32,  any  existing  point 
source  subject  to  this  subpart  shall 
achieve  the  following  effluent 
limitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
appUcation  of  the  best  practicable 
control  technology  currently  available 
(BPT): 
*        *        •         •        • 

6.  Section  428.42  is  amended  by 
revising  the  text  above  the  table  (the 


table  remains  imchanged)  to  read  as 
follows: 

§  428.42    Effluent  limitations  guidelines 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application  of 
the  best  practicable  control  technology 
currentiy  available. 

Except  as  provided  in  §§  125.30 
through  125.32,  any  existing  point 
source  subject  to  this  subpart  shall 
achieve  the  following  effluent 
limitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
application  of  the  best  practicable 
control  technology  currently  available 
(BPT): 
***** 

7.  Section  428.46  is  revised  to  read  as 
follows: 

§  428.46    Pretreatment  standards  for  new 
sources. 

Any  new  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  pubUcly 
owned  treatment  works  must  comply 
with  40  CFR  part  403. 

8.  Section  428.52  is  amended  by 
revising  the  introductory  text  to  read  as 
follows: 

§  428.52    Effluent  limitations  guidelines 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application  of 
the  best  practicable  control  technology 
currentiy  available. 

Except  as  provided  in  §§  125.30 
through  125.32,  any  existing  point 
source  subject  to  this  subpart  shall 
achieve  the  following  effluent 
limitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
application  of  the  best  practicable 
control  technology  currently  available 
(BPT): 
***** 

9.  Section  428.56  is  amended  by 
revising  the  introductory  text  as  follows: 

§  428.56    Pretreatntent  standards  for  new 
sources. 

Any  new  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly 
owned  treatment  works  must  comply 
with  40  CFR  part  403,  in  addition  to  the 
limitations  set  forth  in  paragraphs  (a) 
and  (b)  of  this  section. 
***** 

10.  Section  428.62  is  amended  by 
revising  the  introductory  text  to  read  as 
follows: 

§  428.62    Effluent  limitations  guidelines 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application  of 
the  t>est  practicable  control  technology 
currentiy  available. 

Except  as  provided  in  §§  125.30 
through  125.32,  any  existing  point 


source  subject  to  this  subpart  shall 
achieve  the  following  effluent 
limitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
application  of  the  best  practicable 
control  technology  currently  available 
(BPT): 
***** 

11.  Section  428.66  is  amended  by 
revising  the  introductory  text  as  follows: 

§  428.66    Pretreatonent  standards  for  new 
sources. 

Any  new  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  pubUcly 
owned  treatment  works  must  comply 
viith  40  CFR  part  403,  in  addition  to  the 
limitations  set  forth  in  paragraphs  (a) 
and  (b)  of  this  section. 


12.  Section  428.72  is  amended  by 
revising  the  introductory  text  to  read  as 
follows: 

§  428.72    Effluent  limitations  guidelines 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application  of 
the  l>est  practicable  control  technology 
currentiy  available. 

Except  as  provided  in  §§  125.30 
through  125.32,  any  existing  point 
source  subject  to  this  subpart  shall 
achieve  the  following  effluent 
limitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
application  of  the  best  practicable 
control  technology  currently  available 
(BPT): 
***** 

13.  Section  428.76  is  amended  by 
revising  the  introductory  text  as  follows: 

§  428.76    Pretreatment  standards  for  new 
sources. 

Any  new  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  pubUcly 
owned  treatment  works  must  comply 
with  40  CFR  part  403,  in  addition  to  the 
limitations  set  forth  in  paragraphs  (a) 
and  (b)  of  this  section. 
***** 

14.  Section  428.82  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  unchanged]  to  read  as 
follows: 

§  428.82    Effluent  limitations  guidelines 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application  of 
the  t>est  practicable  control  technology 
currentiy  available. 

Except  as  provided  in  §§  125.30 
through  125.32,  any  existing  point 
source  subject  to  this  subpart  shall 
achieve  the  foUowing  effluent 
limitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
application  of  the  best  practicable 
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control  technology  currently  available 
(BPT): 

•  •         •         •         • 

15.  Section  428.86  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  unchanged]  to  read  as 
follows: 

§  428.86    PretreatiTMnt  standards  for  n«w 
sourcas. 

Any  new  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly 
owned  treatment  works  must  comply 
with  40  CFR  part  403.  In  addition,  the 
following  pretreatment  standard 
establishes  the  quantity  or  quaUty  of 
pollutants  or  pollutant  properties, 
controlled  by  this  section,  which  may  be 
discharged  to  a  pubhcly  owned 
treatment  works  by  a  new  point  soiut:e 
subject  to  the  provisions  of  this  subpart: 
«        •        *        •        • 

16.  Section  428.92  is  amended  by 
revising  the  introductory  text  to  read  as 
follows: 

f  428.92    Effluent  limitations  guidetlnas 
rsprasantlng  the  degree  of  effluent 
reduction  attainable  by  tt>e  application  of 
ttM  best  practicable  control  technology 
currently  available. 

Except  as  provided  in  §§  125.30 
through  125.32,  any  existing  point 
source  subject  to  this  subpart  shall 
achieve  the  following  effluent 
limitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
application  of  the  best  practicable 
control  technology  currently  available 
(BPT): 

•  •        •        *        • 

17.  Section  428.96  is  amended  by 
revising  the  introductory  text  as  follows: 

§  428.96    Pretreatment  standards  for  new 
sources. 

Any  new  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  pubUcly 
owned  treatment  works  must  comply 
with  40  CFR  part  403.  in  addition  to  the 
limitations  set  forth  in  paragraphs  (a] 
and  (b)  of  this  section. 


18.  Section  428.102  is  amended  by 
revising  the  introductory  text  to  read  as 
follows: 

§428.102    Effluent  limitations  guidelines 
representing  ttie  degree  of  effluent 
reducton  attainable  by  the  application  of 
the  best  practicable  control  technology 
currently  available. 

Except  as  provided  in  §§  125.30 
through  125.32,  any  existing  point 
soiure  subject  to  this  subpart  shall 
achieve  the  following  effluent 
Umitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 


appUcation  of  the  best  practicable 
control  technology  currently  available 
(BPT): 

19.  Section  428.106  is  amended  by 
revising  the  introductory  text  as  follows: 

i  428. 1 06    Pretreatment  standards  for  new 
sources. 

Any  new  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly 
owned  treatment  works  must  comply 
with  40  CFR  part  403,  in  addition  to  the 
limitations  set  forth  in  paragraphs  (a) 
and  (b)  of  this  section. 
***** 

20.  Section  428.112  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  unchanged)  to  read  as 
follows: 

S  428.1 1 2    Effhiant  Hmltations  guidelines 
repraaantlng  the  degree  of  effluent 
reduction  attainable  by  the  application  of 
the  bast  practlcabte  control  technology 
currently  avallabla. 

Except  as  provided  in  §§  125.30 
through  125.32.  any  existing  point 
source  subject  to  this  subpart  shall 
achieve  the  following  effluent 
Umitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
application  of  the  best  practicable 
control  technology  currently  available 
(BPT): 
***** 

21.  Section  428.116  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  unchanged)  to  read  as 
follows: 

§  428. 116    Pretreatn>ent  standards  for  new 
sources. 

Any  new  soiut»  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly 
owned  treatment  works  must  comply 
with  40  CFR  part  403.  hi  addition,  the 
following  pretreatment  standard 
establishes  the  quantity  or  quality  of 
pollutants  or  pollutant  properties, 
controlled  by  this  section,  which  may  be 
discharged  to  a  publicly  owned 
treatment  works  by  a  new  point  source 
subject  to  the  provisions  of  this  subpart: 


PART  432— {AMENDED] 

In  Part  432: 

1.  The  authority  citation  for  part  432 
continues  to  read  as  follows: 

Authority:  Sees.  301,  304  (b)  and  (c).  306 
(b)  and  (c),  and  307(c)  of  the  Federal  Water 
Pollution  Control  Act.  as  amended;  33  U.S.C. 
1251. 1311, 1314  (b)  and  (c).  1316  (b)  and  (c), 
1317(c);  86  Stat.  816  ef  seq..  Pub.  L.  92-500; 
91  Stat.  1567,  Pub.  L.  95-217. 


2.  Section  432.12  is  amended  by 
revising  the  introductory  text  to  read  as 
follows: 

§432.12    Efnuant  limitations  gukMlnas 
repraaantlng  the  degree  of  affluent 
reduction  attainable  by  the  application  of 
the  bast  practicable  control  technology 
currently  available. 

Except  as  provided  in  §§  125.30 
through  125.32,  any  existing  point 
source  subject  to  this  subpart  shall 
achieve  the  following  effluent 
limitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
application  of  the  best  practicable 
control  technology  currently  available 
(BPT): 

3.  Section  432.14  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  unchanged)  to  read  as 
follows: 

§  432. 1 4    Pretreatment  standards  for 
existing  sources. 

Any  existing  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly 
owned  treatment  works  must  comply 
with  40  CFR  part  403.  In  addition,  the 
following  pretreatment  standard 
establishes  the  quantity  or  quahty  of 
pollutants  or  pollutant  properties 
controlled  by  this  section  which  may  be 
discharged  to  a  pubUcly  owned 
treatment  works  by  a  point  source 
subject  to  the  provisions  of  this  subpart. 

4.  Section  432.16  is  revised  to  read  as 
follows: 

§  432.1 6    Pretreatment  standards  for  new 
sources. 

Any  new  soiurce  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly 
owned  treatment  works  must  comply 
with  40  CFR  part  403. 

5.  Section  432.22  is  amended  by 
revising  the  introductory  text  to  read  as 
follows: 

§  432.22    Effluent  limitations  guidelines 
representing  the  degree  of  effluent 
reducton  attainable  by  the  application  of 
the  best  practicable  control  technology 
currently  available. 

Except  as  provided  in  §§  125.30 
through  125.32.  any  existing  point 
source  subject  to  this  subpart  shall 
achieve  the  following  effluent 
limitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
application  of  the  best  practicable 
control  technology  currently  available 
(BPT): 
***** 

6.  Section  432.24  is  amended  by 
revising  the  text  above  the  table  (the 


table  remains  unchanged]  to  read  as 
follows: 

§  432.^4    Pretreatment  standards  for 
existing  sources. 

Any  existing  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly 
owned  treatment  works  must  comply 
with  40  CFR  part  403.  hi  addition,  the 
following  pretreatment  standard 
establishes  the  quantity  or  quaUty  of 
pollutants  or  pollutant  properties 
controlled  by  this  section  which  may  be 
discharged  to  a  publicly  owned 
treatment  works  by  a  point  source 
subject  to  the  provisions  of  this  subpart. 
***** 

7.  Section  432.26  is  revised  to  read  as 
follows: 

§  432.26    Pretreatment  standards  for  new 
sources. 

Any  new  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly 
owned  treatment  works  must  comply 
with  40  CFR  part  403. 

8.  Section  432.32  is  amended  by 
revising  the  introductory  text  to  read  as 
follows: 

§  432.32    Effluent  limitations  guidelines 
representing  ttie  degree  of  effluent 
reduction  attainat>le  by  ttte  application  of 
the  t>est  practicable  control  technology 
currently  available. 

Except  as  provided  in  §§  125.30 
through  125.32.  any  existing  point 
source  subject  to  this  subpart  shall 
achieve  the  following  effluent 
limitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
application  of  the  best  practicable 
control  technology  currently  available 
(BPT): 
***** 

9.  Section  432.34  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  unchanged]  to  read  as 
follows: 

§  432.34    Pretreatment  standards  for 
existing  sources. 

Any  existing  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  pubhcly 
owned  treatment  works  must  comply 
with  40  CFR  part  403.  hi  addition,  the 
following  pretreatment  standard 
establishes  the  quantity  or  quality  of 
pollutants  or  pollutant  properties 
controlled  by  this  section  which  may  be 
discharged  to  a  publicly  owned 
treatment  works  by  a  point  source 
subject  to  the  provisions  of  this  subpart. 

10.  Section  432.36  is  revised  to  read 
as  follows: 


§  432.36    Pretreatment  standards  for  new 
sources. 

Any  new  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  pubUcly 
owned  treatment  works  must  comply 
with  40  CFR  part  403. 

11.  Section  432.42  is  amended  by 
revising  the  introductory  text  to  read  as 
follows: 

§  432.42    Effluent  limitations  guidelines 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application  of 
the  best  practicable  control  technology 
currentiy  availat>le. 

Except  as  provided  in  §§  125.30 
through  125.32.  any  existing  point 
source  subject  to  this  subpart  shall 
achieve  the  follovnng  effluent 
Umitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
application  of  the  best  practicable 
control  technology  currently  available 
(BPT): 
***** 

12.  Section  432.44  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  unchanged)  to  read  as 
follows: 

§  432.44    Pretreatment  standards  for 
existing  sources. 

Any  existing  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  pubUcly 
owTied  treatment  works  must  comply 
writh  40  CFR  part  403.  In  addition,  the 
following  pretreatment  standard 
estabUshes  the  quantity  or  quality  of 
poUutants  or  pollutant  properties 
controlled  by  this  section  which  may  be 
discharged  to  a  pubUcly  owned 
treatment  works  by  a  point  source 
subject  to  the  provisions  of  this  subpart. 
***** 

13.  Section  432.46  is  revised  to  read 
as  follows: 

§  432.46    Pretreatment  standards  for  new 
sources. 

Any  new  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  pubUcly 
owned  treatment  works  must  comply 
with  40  CFR  part  403 

14.  Section  432.52  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  unchanged]  to  read  as 
follows: 

§432.52    Effluent  limitations  guidelines 
rspresanting  the  degree  of  effluent 
reduction  attainable  by  the  application  of 
the  bast  practicable  control  technology 
currently  available. 

Except  as  provided  in  §§  125.30 
through  125.32.  any  existing  point 
soiurce  subject  to  this  subpart  shall 
achieve  the  following  effluent 


limitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
application  of  the  best  practicable 
control  technology  currently  available 
(BPT): 
***** 

15.  Section  432.56  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  unchanged)  to  read  as 
follows: 

§  432.56    Pretreatment  standards  for  new 
sources. 

Any  new  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly 
owned  treatment  works  must  comply 
with  40  CFR  part  403.  In  addition,  the 
following  pretreatment  standard 
establishes  the  quantity  or  quaUty  of 
pollutants  or  pollutant  properties 
controlled  by  this  section  which  may  be 
discharged  to  a  pubUcly  owned 
treatment  works  by  a  new  source  subject 
to  the  provisions  of  this  subpart: 
***** 

16.  Section  432.62  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  unchanged]  to  read  as 
follows: 

§  432.62    Effluent  limitations  guidelines 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application  of 
the  best  practicable  control  technology 
currentiy  available. 

Except  as  provided  in  §§  125.30 
through  125.32,  any  existing  point 
source  subject  to  this  subpart  shall 
achieve  the  foUowing  effluent 
limitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
appUcation  of  the  best  practicable 
control  technology  currently  available 
(BPT): 
***** 

17.  Section  432.66  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  unchanged)  to  read  as 
follows: 

§  432.66    Pretreatment  standards  for  new 
sources. 

Any  new  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  pubUcly 
owned  treatment  works  must  comply 
with  40  CFR  part  403.  In  addition,  the 
following  pretreatment  standard 
estabUshes  the  quantity  or  quality  of 
pollutants  or  pollutant  properties 
controlled  by  this  section  which  may  be 
discharged  to  a  pubUcly  owned 
treatment  works  by  a  new  source  subject 
to  the  provisions  of  this  subpart: 
*        •        •        •        • 

18.  Section  432.72  is  amended  by 
revising  the  text  above  the  table  (the 
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table  remains  unchanged)  to  read  as 
follows: 

S  432.72    Effluent  limitations  guidelines 
representing  the  degree  of  effluent 
reduction  attalnabte  by  the  application  of 
the  best  practicable  control  technology 
currently  available. 

Except  as  provided  in  §§  125.30 
through  125.32.  any  existing  point 
source  subject  to  this  subpart  shall 
achieve  the  following  effluent 
limitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
application  of  the  best  practicable 
control  technology  currently  available 
(BPT): 
*        •        •        •        • 

19.  Section  432.76  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  unchanged)  to  read  as 
follows: 

§432.76    Pretreatn>ent  standards  for  new 
sources. 

Any  new  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly 
owned  treatment  works  must  comply 
with  40  CFR  part  403.  In  addition,  the 
following  pretreatment  standard 
establishes  the  quantity  or  quality  of 
pollutants  or  pollutant  properties 
controlled  by  this  section  which  may  be 
discharged  to  a  publicly  owned 
treatment  works  by  a  new  source  subject 
to  the  provisions  of  this  subpart: 
***** 

20.  Section  432.82  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  unchanged)  to  read  as 
follows: 

§  432.82    Effluent  limitations  guidelines 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application  of 
the  best  practicable  control  technology 
currently  available. 

Except  as  provided  in  §§  125.30 
through  125.32.  any  existing  point 
source  subject  to  this  subpart  shall 
achieve  the  following  effluent 
limitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
\    application  of  the  best  practicable 
control  technology  currently  available 
(BPT): 
***** 

21.  Section  432.86  is  amended  by 
revising  the  text  above  table  (the 
table  remains  unchanged)  to  read  as 
follows: 

§  432.86    Pretreatment  standards  for  new 
sources. 

Any  new  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly 
owned  treatment  works  must  comply 
with  40  CFR  part  403.  hi  addition,  the 


following  pretreatment  standard 
establishes  the  quantity  or  quality  of 
poUutarts  or  pollutant  properties 
controlled  by  this  section  which  may  be 
discharged  to  a  publicly  owned 
treatment  works  by  a  new  source  subject 
to  the  provisions  of  this  subpart: 
***** 

22.  Section  432.92  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  unchanged)  tp  read  as 
follows: 

§  432.92    Effluent  limitations  guidelines 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application  of 
the  best  practicable  control  technology 
currently  available. 

Except  as  provided  in  §§  125.30 
through  125.32,  any  existing  point 
source  subject  to  this  subpart  shall 
achieve  the  following  effluent 
limitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
application  of  the  best  practicable 
control  technology  currently  available 
(BPT): 
***** 

23.  Section  432.96  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  unchanged)  to  read  as 
follows: 

§  432.96    Pretreatment  standards  for  new 
sources. 

Any  new  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly 
owned  treatment  works  must  comply 
with  40  CFTl  part  403.  In  addition,  {he 
following  pretreatment  standard 
establishes  the  quantity  or  quality  of 
pollutants  or  pollutant  properties 
controlled  by  this  section  which  may  be 
discharged  to  a  publicly  owned 
treatment  works  by  a  new  source  subject 
to  the  provisions  of  this  subpart: 
***** 

24.  Section  432.102  is  amended  by 
removing  the  introductory  text  and 
revising  the  text  above  the  table  (the 
table  remains  unchanged)  in  paragraph 
(a)  to  read  as  follows: 

§432.102    Effluent  limitations  guidelines 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application  of 
the  best  practicable  control  technology 
currently  available. 

Except  as  provided  in  §§  125.30 
through  125.32,  and  subject  to  the 
provisions  of  paragraph  (b)  of  this 
section,  any  existing  point  source 
subject  to  this  subpart  shall  achieve  the 
following  effluent  limitations 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application 
of  the  best  practicable  control 
technology  ciurently  available  (BPT): 


25.  Section  432.106  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  unchanged)  to  read  as 
follows: 

§  432. 1 06    Pretreatment  standards  for  new 
sources. 

Any  new  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly 
owned  treatment  works  must  comply 
with  40  CFR  part  403.  hi  addition,  the 
following  pretreatment  standard 
establishes  the  quantity  or  quality  of 
pollutants  or  pollutant  properties 
controlled  by  this  section  which  may  be 
discharged  to  a  publicly  owned 
treatment  works  by  a  new  source  subject 
to  the  provisions  of  this  subpart: 


PART  435— {AMENDED] 

In  part  435: 

1.  The  authority  citation  for  part  435 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1311.  1314,  1316, 
1317.  1318,  and  1361. 

2.  Section  435.32  is  revised  to  read  as 
follows: 

§  435.32    Effluent  limitations  guidelines 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application  of 
the  best  practicable  control  technology 
currently  available. 

Except  as  provided  in  §§  125.30 
through  125.32,  any  existing  point 
source  subject  to  this  subpart  shall 
achieve  the  following  effluent 
limitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
application  of  the  best  practicable 
control  technology  currently  available 
(BPT):  there  shall  be  no  discharge  of 
waste  water  pollutants  into  navigable 
waters  from  any  source  associated  with 
production,  field  exploration,  drilling, 
well  completion,  or  well  treatment  (i.e.. 
produced  water,  drilling  muds,  drill 
cuttings,  and  produced  sand). 

3.  Section  435.42  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  unchanged)  to  read  as 
follows: 

§  435.42    Effluent  limitations  guidelines 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application  of 
the  best  practicable  control  technology 
currently  available. 

Except  as  provided  in  §§  125.30 
through  125.32.  any  existing  point 
source  subject  to  this  subpart  shall 
achieve  the  following  effluent 
hmitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
application  of  the  best  practicable 


control  technology  currently  available 
(BPT): 

4.  Section  435.52  is  amended  by 
removing  the  introductory  text; 
redesignating  paragraphs  (a) 
introductory  text,  (a)(1)  and  (a)(2)  as 
introductory  text  to  the  section,  (a)  and 
(b),  respectively;  and  revising  the  newly 
designated  introductory  text  to  the 
section  to  read  as  follows: 

§  435.52    Effluent  limitations  guidelinM 
representing  the  degree  of  effluent 
reduction  attainat>le  by  the  application  of 
tt>e  tMSt  practicable  control  technology 
currently  available. 

Except  as  provided  in  §§  125.30 
through  125.32,  any  existing  point 
source  subject  to  this  subpart  shall 
achieve  the  following  effluent 
limitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
application  of  the  best  practicable 
control  technology  currently  available 
(BPT): 


PART  436— {AMENDED] 

In  part  436: 

1.  The  authority  citation  for  part  436 
continues  to  read  as  follows: 

Authority:  Sees.  301,  304  (b)  and  (c). 
Federal  Water  Pollution  Control  Act,  as 
amended  (33  U.S.C.  1251, 1311,  1314  (b)  and 
(c),  86  Stat.  816  et  seq..  Pub.  L.  92-500)  (the 
Act). 

2.  Section  436.22  is  amended  by 
removing  the  introductory  text  and 
revising  the  introductory  text  in 
paragraph  (a)  to  read  as  follows: 

§  436.22    Effluent  limitations  guideiines 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application  of 
the  best  practicable  control  technology 
currently  available. 

Except  as  provided  in  §§  125.30 
through  125.32,  and  subject  to  the 
provisions  of  paragraphs  (b)  and  (c)  of 
this  section,  any  existing  point  source 
subject  to  this  subpart  shall  achieve  the 
following  effluent  Umitations 
representing  the  degree  of  effluent 
reduction  attainable  by  the  appHcation 
of  the  best  practicable  control 
technology  currently  available  (BPT): 
***** 

3.  Section  436.32  is  amended  by 
removing  the  introductory  text  and 
revising  the  introductory  text  in 
paragraph  (a)  to  read  as  follows: 

§  436.32    Effluent  limitations  guidelines 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application  of 
the  best  practicable  control  technology 
currently  availat>le. 

Except  as  provided  in  §§  125.30 
through  125.32,  and  subject  to  the 


provisions  of  paragraphs  (b)  and  (c)  of 
this  section,  any  existing  point  source 
subject  to  this  subpart  shall  achieve  the 
following  effluent  limitations 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application 
of  the  best  practicable  control 
technology  currently  available  (BPT): 
***** 

4.  Section  436.42  is  amended  by 
removing  the  introductory  text  and 
revising  the  introductory  text  in 
paragraph  (a)  to  read  as  follows: 

§  436.42    Effluent  limitations  guidelines 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application  of 
the  t>est  practicable  control  technology 
currently  availat>le. 

Except  as  provided  in  §§  125.30 
through  125.32.  and  subject  to  the 
provisions  of  paragraphs  (b)  and  (c)  of 
this  section,  any  existing  point  source 
subject  to  this  subpart  shall  achieve  the 
following  effluent  Umitations 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application 
of  the  best  practicable  control 
technology  currently  available  (BPT): 
***** 

5.  Section  436.52  is  amended  by 
revising  the  introductory  text  to  read  as 
follows: 

§  436.52    Effluent  limitations  guidelines 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application  of 
the  t>e8t  practicable  control  technology 
currently  available. 

Except  as  provided  in  §§  125.30 
through  125.32.  any  existing  point 
source  subject  to  this  subpart  shall 
achieve  the  following  effluent 
limitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
application  of  the  best  practicable 
control  technology  currently  available 
(BPT): 
***** 

6.  Section  436.62  is  amended  by 
revising  the  introductory  text  to  read  as 
follows: 

§  436.62    Effluent  limitations  guidelines 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application  of 
the  best  practicable  control  technology 
currentiy  available. 

Except  as  provided  in  §§  125.30 
through  125.32.  any  existing  point 
source  subject  to  this  subpart  shall 
achieve  the  following  effluent 
limitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
application  of  the  best  practicable 
control  technology  currently  available 
(BPT): 


7.  Section  436.72  is  amended  by 
revising  the  introductory  text  to  read  as 
follows: 

§  436.72    Effluent  limitations  guidelines 
representing  the  degree  of  effluent 
reduction  attainat>ie  by  the  application  of 
ttie  best  practicable  control  technology 
currentiy  available. 

Except  as  provided  in  §§  125.30 
through  125.32,  any  existing  point 
source  subject  to  this  subpart  shall 
achieve  the  following  effluent 
limitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
application  of  the  best  practicable 
control  technology  currently  available 
(BPT): 
•        •        •        *        * 

8.  Section  436.102  is  revised  to  read 
as  follows: 

§436.102    Effluent  limitations  guideiines 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application  of 
ttte  t>est  practicable  control  technology 
currentiy  available. 

Except  as  provided  in  §§  125.30 
through  125.32,  any  existing  point 
source  subject  to  this  subpart  shall 
achieve  the  following  effluent 
limitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
application  of  the  best  practicable 
control  technology  currently  available 
(BPT):  For  operations  not  employing 
wet  processes  or  flotation  processes 
there  shall  be  no  discharge  of  process 
generated  waste  water  pollutants  into 
navigable  waters. 

9.  Section  436.112  is  revised  to  read 
as  follows: 

§436.112    Effluent  limitations  guidelines 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application  of 
the  best  practicable  control  technology 
currentiy  available. 

Except  as  provided  in  §§  125.30 
through  125.32,  any  existing  point 
soiuce  subject  to  this  subpart  shall 
achieve  the  following  effluent 
limitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
application  of  the  best  practicable 
control  technology  ciurently  available 
(BPT):  For  operations  not  employing 
heavy  media  separation  or  flotation 
processes  there  shall  be  no  discharge  of 
process  generated  waste  water 
pollutants  into  navigable  waters. 

10.  Section  436.122  is  amended  by 
removing  the  introductory  text  and 
revising  the  text  in  paragraph  (a)  to  read 
as  follows: 
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§  436.122    Effluent  limitations  guidelines 
representing  the  degree  of  effluent 
reduction  attainable  by  tt>e  application  of 
the  best  practicable  control  technology 
currentiy  avallat>(e. 

Except  as  provided  in  §§125.30  , 

through  125.32.  and  subject  to  the 
provisions  of  paragraph  (b)  of  this 
section,  any  existing  point  source 
subject  to  this  subpart  shall  achieve  the 
following  effluent  limitations 
represeftting  the  degree  of  effluent 
reduction  attainable  by  the  application 
of  the  best  practicable  control 
technology  currently  available  (BPT): 
there  shall  be  no  discharge  of  process 
waste  water  pollutants  into  navigable 
waters. 


11.  Section  436.132  is  amended  by 
removing  the  introductory  text  and 
revising  paragraph  (a)  to  read  as  follows: 

$436,132    Effluent  limitations  guidelines 
representing  the  degree  of  effluent 
reduction  attainable  by  tt>e  application  of 
the  best  practicable  contivl  technology 
currentiy  available. 

Except  as  provided  in  §§  125.30 
through  125.32.  and  subject  to  the 
provisions  of  paragraph  (b)  of  this 
section,  any  existing  point  source 
subject  to  this  subpart  shall  achieve  the 
following  effluent  limitations 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application 
of  the  best  practicable  control 
technology  currently  available  (BPT): 
there  shall  be  no  discharge  of  process 
waste  water  pollutants  into  navigable 
waters. 


12.  Section  436.142  is  amended  by 
removing  the  introductory  text  and 
revising  paragraph  (a)  to  read  as  follows: 

§436.142    Effluent  limitations  guidelines 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application  of 
the  best  practicable  control  technology 
currentiy  available. 

Except  as  provided  in  §§  125.30 
through  125.32.  and  subject  to  the 
provisions  of  paragraph  (b)  of  this 
section,  any  existing  point  source 
subject  to  this  subpart  shall  achieve  the 
following  effluent  limitations 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application 
of  the  best  practicable  control 
technology  currently  available  (BPT): 
there  shall  be  no  discharge  of  process 
waste  water  pollutants  into  navigable 
waters. 
***** 

13.  Section  436.152  is  amended  by 
removing  the  introductory  text  and 
revising  paragraph  (a)  to  read  as  follows: 


§436.152    Effluent  limitations  guidelines 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application  of 
the  best  practicable  control  technology 
currentiy  available. 

Except  as  provided  in  §§  125.30 
through  125.32.  and  subject  to  the 
provisions  of  paragraph  (b)  of  this 
section,  any  existing  point  source 
subject  to  this  subpart  shall  achieve  the 
following  effluent  limitations 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application 
of  the  best  practicable  control 
technology  currently  available  (BPT): 
there  shall  be  no  discharge  of  process 
waste  water  pollutants  into  navigable 
waters. 


14.  Section  436.182  is  amended  by 
removing  the  introductory  text  and 
revising  the  introductory  text  in 
paragraph  (a)  to  read  as  follows: 

§436.182    Effluent  limitations  guidelines 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application  of 
the  best  practicable  control  technology 
currentiy  available. 

Except  as  provided  in  §§  125.30 
through  125.32.  and  subject  to  the 
provisions  of  paragraph  (b)  of  this 
section,  any  existing  point  source 
subject  to  this  subpart  shall  achieve  the 
following  effluent  limitations 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application 
of  the  best  practicable  control 
technology  currently  available  (BPT): 

15.  Section  436.192  is  amended  by 
removing  the  introductory  text  and 
revising  paragraph  (a)  to  read  as  follows: 

§436.192    Effluent  limitations  guidelines 
representing  the  degree  ot  effluent 
reduction  attainable  by  the  application  of 
the  t>est  practicable  control  technology 
currentiy  available. 

Except  as  provided  in  §§  125.30 
through  125.32.  and  subject  to  the 
provisions  of  paragraph  (b)  of  this 
section  for  operations  mining  anhydrite 
deposits,  any  existing  point  source 
subject  to  this  subpart  shall  achieve  the 
followring  effluent  limitations 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application 
of  the  best  practicable  control 
technology  currently  available  (BPT): 
there  shall  be  no  discharge  of  process 
waste  water  pollutants  into  navigable 
waters. 


16.  Section  436.222  is  revised  to  read 
as  follows: 


§  436.222    Effluent  limitations  guidelines 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application  of 
the  best  practicable  control  technology 
currentiy  available. 

Except  as  provided  in  §§  125.30 
through  125.32.  any  existing  point 
source  subject  to  this  subpart  shall 
achieve  the  following  effluent 
limitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
application  of  the  best  practicable 
control  technology  currently  available 
(BPT):  There  shall  be  no  discharge  of 
process  generated  waste  water 
pollutants  into  navigable  waters. 

17.  Section  436.232  is  amended  by 
removing  the  introductory  text  and 
revising  paragraph  (a)  to  read  as  follows: 

§  436.232    Effluent  limitations  guidelines 
representing  the  degree  of  effluent 
reduction  attainable  by  the  applicdtion  of 
the  best  practicable  control  technology 
currentiy  available. 

Except  as  provided  in  §§  125.30 
through  125.32.  and  subject  to  the 
provisions  of  paragraph  (b)  of  this 
section,  any  existing  point  source 
subject  to  this  subpart  shall  achieve  the 
following  effluent  Umitations 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application 
of  the  best  practicable  control 
technology  currently  available  (BPT): 
there  shall  be  no  discharge  of  process 
generated  waste  water  pollutants  into 
navigable  waters. 
***** 

18.  Section  436.242  is  amended  by 
removing  the  introductory  text  and 
revising  paragraph  (a)  to  read  as  follows: 

§  436.242    Effluent  limitations  guidelines 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application  of 
the  best  practicable  control  technology 
currentiy  available. 

Except  as  provided  in  §§  125.30 
through  125.32.  and  subject  to  the 
provisions  of  paragraph  (b)  of  this 
section,  any  existing  point  source 
subject  to  this  subpart  shall  achieve  the 
following  effluent  limitations 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application 
of  the  best  practicable  control 
technology  currently  available  (BPT): 
there  shall  be  no  discharge  of  process 
generated  waste  water  pollutants  into 
navigable  waters. 
***** 

19.  Section  436.252  is  amended  by 
removing  the  introductory  text  and 
revising  paragraph  (a)  to  read  as  follows: 


§  436.252    Effluent  limitation*  guktelin** 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application  of 
the  best  practicable  control  technology     ' 
currentiy  available. 

Except  as  provided  in  §§  125.30 
through  125.32.  and  subject  to  the 
provisions  of  paragraph  (b)  of  this 
section,  any  existing  point  source 
subject  to  this  subpart  shall  achieve  the 
following  effluent  limitations 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application 
of  the  best  practicable  control 
technology  currently  available  (BPT): 
there  shall  be  no  discharge  of  process 
generated  waste  water  pollutants  into 
navigable  waters. 
***** 

20.  Section  436.262  is  amended  by 
removing  the  introductory  text  and 
revising  paragraph  (a)  to  read  as  follows: 

§  436.262    Effluent  limitations  guidelines 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application  of 
the  t>est  practicable  control  technology 
currentiy  available. 

Except  as  provided  in  §§  125.30 
through  125.32.  and  subject  to  the 
provisions  of  paragraph  (b)  of  this 
section,  any  existing  point  source 
subject  to  this  subpart  shall  achieve  the 
following  effluent  limitations 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application 
of  the  best  practicable  control 
technology  currently  available  (BPT): 
there  shall  be  no  discharge  of  process 
generated  waste  water  pollutants  into 
navigable  waters. 

21.  Section  436.322  is  revised  to  read 
as  follows: 

§  436.322    Effluent  limitations  guidelines 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application  of 
the  best  practicable  control  technology 
currentiy  available. 

Except  as  provided  in  §§  125.30 
through  125.32,  any  existing  point 
source  subject  to  this  subpart  shall 
achieve  the  following  effluent 
limitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
application  of  the  best  practicable 
control  technology  currently  available 
(BPT):  For  operations  not  employing 
wet  processes  there  shall  be  no 
discharge  of  process  generated  waste 
water  pollutants  into  navigable  waters. 

22.  Section  436.382  is  amended  by 
removing  the  introductory  text  and 
revising  the  text  above  the  table  (the 
table  remains  unchanged)  in  paragraph 
(a)  to  read  as  follows: 


%  436.382    Effluent  limitations  guidelines 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application  of 
the  best  practicable  control  technology 
currentiy  available. 

Except  as  provided  in  §§  125.30 
through  125.32,  and  subject  to  the 
provisions  of  paragraph  (b)  of  this 
section,  any  existing  point  source 
subject  to  this  subpart  shall  achieve  the 
following  effluent  limitations 
representing  the  degree  of  effluent 
reduction  attainable  by  the  apphcation 
of  the  best  practicable  control 
technology  currently  available  (BPT): 


PART  443— {AMENDED] 

hi  part  443: 

1.  The  authority  citation  for  part  443 
continues  to  read  as  follows: 

Authority:  Sees.  301.  304  (b)  and  (c).  306 
(b)  and  (c)  and  307(c).  Federal  Water 
Pollution  Control  Act.  as  amended  (the  Act); 
33  U.S.C.  1251. 1311, 1314  (b)  and  (c),  1316 
(b)  and  (c).  1317(c),  86  Stat.  816  et  seq.;  Pub. 
L.  92-500. 

2.  Section  443.12  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  unchanged)  to  read  as 
follows: 

§443.12    Effluent  limitations  guidelines 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application  of 
the  best  practicable  control  technology 
currentiy  available. 

Except  as  provided  in  §§  125.30 
through  125.32,  any  existing  point 
source  subject  to  this  subpart  shall 
achieve  the  following  effluent 
limitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
apphcation  of  the  best  practicable 
control  technology  currently  available 
(BPT): 
***** 

3.  Section  443.16  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  unchanged)  to  read  as 
follows: 

§  443.1 6    Pretreatntent  standards  for  new 
sources. 

Any  new  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly 
owned  treatment  works  must  comply 
with  40  CFR  part  403.  In  addition,  the 
following  pretreatment  standard 
estabhshes  the  quantity  or  quality  of 
pollutants  or  pollutant  properties 
controlled  by  this  section  which  may  be 
discharged  to  a  publicly  owned 
treatment  works  by  a  new  source  subject 
to  the  provisions  of  this  subpart: 
***** 

4.  Section  443.22  is  revised  to  read  as 
follows: 


§443.^    Effluant  limitations  guidelines 

representing  the  degree  of  effluent 
reduction  attainable  by  the  application  of 
the  t>est  practicable  control  technology 
currentiy  available. 

Except  as  provided  in  §§  125.30 
through  125.32,  any  existing  point 
source  subject  to  this  subpart  shall 
achieve  the  following  effluent 
limitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
application  of  the  best  practicable 
control  technology  currently  available 
(BPT):  There  shall  be  no  discharge  of 
process  waste  water  pollutants  to 
navigable  waters. 

5.  Section  443.26  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  unchanged)  to  read  as 
follows: 

§  443.26    Pretreatment  standards  for  new 
sources. 

Any  new  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly 
owned  treatment  works  must  comply 
with  40  CFR  part  403.  to  addition,  the 
following  pretreatment  standard 
establishes  the  quantity  or  quality  of 
pollutants  or  pollutant  properties 
controlled  by  this  section  which  may  be 
discharged  to  a  pubUcly  owned 
treatment  works  by  a  new  source  subject 
to  the  provisions  of  this  subpart: 

6.  Section  443.32  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  unchanged)  to  read  as 
follows: 

§  443.32    Effluent  limitations  guidelines 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application  of 
the  best  practicable  control  technology 
currentiy  available. 

Except  as  provided  in  §§  125.30 
through  125.32,  any  existing  point 
source  subject  to  this  subpart  shall 
achieve  the  following  effluent 
limitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
application  of  the  best  practicable 
control  technology  currently  available 
(BPT): 
***** 

7.  Section  443.36  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  unchanged)  to  read  as 
follows: 

§  443.36    Pretreatment  standards  for  new 
sources. 

Any  new  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  pubUcly 
owned  treatment  works  must  comply 
with  40  CFR  part  403.  to  addition,  the 
followmg  pretreatment  standard 
estabhshes  the  quantity  or  quahty  of 
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pollutants  or  pollutant  properties 
controlled  by  this  section  which  may  be 
discharged  to  a  publicly  owned 
treatment  works  by  a  new  source  subject 
to  the  provisions  of  this  subpart: 
***** 

8.  Section  443.42  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  unchanged)  to  read  as 
follows: 

§  443.42    Effluent  timttations  gutdetlnes 
representing  ttie  degree  of  effluent 
reduction  attainable  by  the  application  of 
the  best  practicable  control  technology 
currently  available. 

Except  as  provided  in  §§  125.30 
through  125.32,  any  existing  point 
source  subject  to  this  subpart  shall 
achieve  the  following  effluent 
limitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
application  of  the  best  practicable 
control  technology  currently  available 
(BPT): 
*         •         •         •         * 

9.  Section  443.46  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  unchanged)  to  read  as 
follows: 

§  443.46    Pretreatment  standards  for  new 
sources. 

Any  new  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly 
owned  treatment  works  must  comply 
with  40  CFR  part  403.  In  addition,  the 
following  pretreatment  standard 
establishes  the  quantity  or  quality  of 
pollutants  or  pollutant  properties 
controlled  by  this  section  which  may  be 
discharged  to  a  publicly  owned 
treatment  works  by  a  new^urce  subject 
to  the  provisions  of  this  siibpart: 


PART  446— {AMENDED] 

In  part  446: 

1.  The  authority  citation  for  part  446 
continues  to  read  as  follows. 

Authority:  Sees.  301,  304  (b)  and  (c),  306 
(b)  and  (c)  and  307(c),  Federal  Water 
Pollution  Control  Act,  as  amended  (the  Act); 
33  U.S.C.  1251,  1311,  1314  (b)  and  (c),  1316 
(b)  and  (c)  and  1317(c):  86  Stat.  816  et  seq.; 
Pub.  L.  92-500. 

2.  Section  446.12  is  revised  to  read  as 
follows: 

§  44«.1 2    Effluent  limitations  guidelines 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application  of 
the  best  practicable  control  technology 
currentty  available. 

Except  as  provided  in  §§  125.30 
through  125.32,  any  existing  point 
source  subject  to  this  subpart  shall 
achieve  the  following  effluent 


limitations  representing  the  degree  of 
eHluent  reduction  attainable  by  the 
application  of  the  best  practicable 
control  technology  currently  available 
(BPT):  There  shall  be  no  discharge  of 
process  waste  water  pollutants  to 
navigable  waters. 

3.  Section  446.16  is  revised  to  read  as 
follows: 

§  446. 1 6    Pretreatment  standards  for  new 
sources. 

Any  new  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly 
owned  treatment  works  must  comply 
with  40  CFR  part  403.  In  addition,  the 
following  pretreatment  standard 
establishes  the  quantity  or  quality  of 
pollutants  or  pollutant  properties 
controlled  by  this  section  which  may  be 
discharged  to  a  publicly  owned 
treatment  works  by  a  new  source  subject 
to  the  provisions  of  this  subpart:  There 
shall  be  no  discharge  of  process  water 
pollutants  to  a  publicly  owned 
treatment  works. 

PART  447— (AMENDED] 

In  part  447: 

1.  The  authority  citation  for  part  447 
continues  to  read  as  follows: 

Authority:  Sees.  301.  304  (b)  and  (c).  306 
(b)  and  (c)  and  307(c).  Federal  Water 
Pollution  Control  Act,  as  amended  (the  Act); 
33  U.S.C.  1251. 1311,  1314  (b)  and  (c),  1316 
(b)  and  (c)  and  1317(c):  86  Stat.  816  et  seq.; 
Pub.  L.  92-500. 

2.  Section  447.12  is  revised  to  read  as 
follows: 

§447.12    Effluent  limitations  guidelines 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application  of 
the  best  practicable  control  technology 
currently  available. 

Except  as  provided  in  §§  125.30 
through  125.32.  any  existing  point 
source  subject  to  this  subpart  shall 
achieve  the  following  effluent 
limitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
application  of  the  best  practicable 
control  technology  currently  available 
(BPT):  There  shall  be  no  discharge  of 
process  waste  water  pollutants  to 
navigable  waters. 

3.  Section  447.16  is  revised  to  read  as 
follows: 

§  447.1 6    Pretreatment  standards  for  new 
sources. 

Any  new  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  pubUcly 
owned  treatment  works  must  comply 
with  40  CFR  part  403.  hi  addition,  the 
following  pretreatment  standard 
estabUshes  the  quantity  or  quality  of 


pollutants  or  pollutant  properties 
controlled  by  this  section  which  may  be 
discharged  to  a  publicly  owned 
treatment  works  by  a  new  source  subject 
to  the  provisions  of  this  subpart:  There 
shall  be  no  discharge  of  process  water 
pollutants  to  a  publicly  owned 
treatment  works. 

PART  454— [AMENDED] 

In  part  454: 

1 .  The  authority  citation  for  part  454 
continues  to  read  as  follows: 

Authority:  Sees.  301,  304  (b)  and  (c), 
306(b),  307  (b)  and  (c).  Federal  Water 
Pollution  Control  Act,  as  amended  (33  U.S.C. 
1251.  1311.  1314  (b)  and  (e).  1316(b)  and 
1317  (b)  and  (c);  86  Stat.  816  et  seq.;  Pub.  L. 
92-500)  (the  Act). 

2.  Section  454.12  is  amended  by 
revising  the  introductory  text  to  read  as 
follows: 

§454.12    Effluent  limitations  guidelines 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application  of 
the  tMst  practicable  control  technology 
currentiy  available. 

Except  as  provided  in  §§  125.30 
through  125.32,  any  existing  point 
source  subject  to  this  subpart  shall 
achieve  the  following  effluent 
limitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
application  of  the  best  practicable 
control  technology  currently  available 
(BPT): 
***** 

3.  Section  454.22  is  amended  by 
revising  the  introductory  text  to  read  as 
follows: 

§  454.22    Effluent  limitations  guidelines 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application  of 
tt)e  t>est  practicable  control  technology 
currentiy  available. 

Except  as  provided  in  §§  125.30 
through  125.32,  any  existing  point 
source  subject  to  this  subpart  shall 
achieve  the  following  effluent 
limitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
apphcation  of  the  best  practicable 
control  technology  currently  available 
(BPT): 
*        •        •        •        • 

4.  Section  454.32  is  amended  by 
revising  the  introductory  text  to  read  as 
follows: 

§  454.32    Effluent  limitations  guidelines 
representing  ttie  degree  of  effluent 
reduction  attainable  by  the  application  of 
the  best  practicable  control  technology 
currentiy  available. 

Except  as  provided  in  §§  125.30 
through  125.32,  any  existing  point 
source  subject  to  this  subpart  shall 


achieve  the  following  effluent 
limitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
application  of  the  best  practicable 
control  technology  currently  available 
(BPT): 
***** 

5.  Section  454.42  is  amended  by 
revising  the  introductory  text  to  read  as 
follows: 

§  454.42    Effluent  limitations  guidelines 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application  of 
the  t>est  practicable  control  technology 
currentiy  available. 

Except  as  provided  in  §§  125.30 
through  125.32,  any  existing  point 
source  subject  to  this  subpart  shall 
achieve  the  following  effluent 
limitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
application  of  the  best  practicable 
control  technology  currently  available 
(BPT): 
***** 

5.  Section  454.52  is  amended  by 
revising  the  introductory  text  to  read  as 
follows: 

§  454.52    Effluent  limitations  guidelines 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application  of 
the  l>est  practicable  control  technology 
currentiy  available. 

Except  as  provided  in  §§  125.30 
through  125.32,  any  existing  point 
source  subject  to  this  subpart  shall 
achieve  the  following  effluent 
limitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
application  of  the  best  practicable 
control  technology  currently  available 
(BPT): 
***** 

6.  Section  454.62  is  amended  by 
revising  the  introductory  text  to  read  as 
follows: 

§  454.62    Effluent  limitations  guidelines 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application  of 
the  best  practicable  control  technology 
currentty  available. 

Except  as  provided  in  §§125.30 
through  125.32.  any  existing  point 
source  subject  to  this  subpart  shall 
achieve  the  following  effluent 
limitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
application  of  the  best  practicable 
control  technology  currently  available 
(BPT): 


PART  455— {AMENDED] 

hi  Part  455: 

1.  The  authority  citation  for  part  455 
continues  to  read  as  follows: 


Authority:  Sees.  301.  304,  306,  307,  and 
501,  Pub.  L.  92-500,  86  Stat.  816,  Pub.  L  95- 
217,  91  Stat.  156,  and  Pub.  L.  100-4  (33 
U.S.C.  1311. 1314,  1316, 1317,  and  1361). 

2.  Section  455.22  is  amended  by 
revising  the  text  above  the  table  (the 
table  remains  imchanged)  to  read  as 
follows: 

§  455.22    Effluent  limitations  guidelines 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application  of 
the  t>est  practicable  control  technology 
currentiy  available. 

Except  as  provided  in  §§  125.30 
through  125.32,  any  existing  point 
source  subject  to  this  subpart  shall 
achieve  the  following  effluent 
limitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
application  of  the  best  practicable 
control  technology  currently  available 
(BPT).  The  following  limitations 
establish  the  quantity  or  quality  of 
pollutants  or  pollutant  properties 
controlled  by  this  peu-agraph  which  may 
be  discharged  from  the  manufacture  of 
organic  active  ingredient: 
***** 

3.  Section  455.32  is  revised  to  read  as 
follows: 

§  455.32    Effluent  limitations  guidelines 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application  of 
the  best  practicable  control  technology 
currentiy  available. 

Except  as  provided  in  §§  125.30 
through  125.32,  any  existing  point 
source  subject  to  this  subpart,  shall 
achieve  the  following  effluent 
limitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
application  of  the  best  practicable 
control  technology  currently  available 
(BPT).  The  following  limitations 
establish  the  quantity  or  quahty  of 
pollutants  or  pollutant  properties 
controlled  by  this  paragraph  which  may 
be  discharged  from  the  manufacture  of 
metallo-organic  active  ingredient:  There 
shall  be  no  discharge  of  process  waste 
water  poUutemts  to  navigable  waters. 

4.  Section  455.42  is  revised  to  read  as 
follows: 

§  455.42    Effluent  limitations  guidelines 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application  of 
the  best  practicable  control  technology 
currently  available. 

Except  eis  provided  in  §§  125.30 
through  125.32.  any  existing  point 
source  subject  to  this  subpart,  shall 
achieve  the  following  effluent 
limitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
apphcation  of  the  best  practicable 
control  technology  currently  available 
(BPT).  The  following  limitations 


establish  the  quantity  or  quality  of 
pollutants  or  pollutant  properties 
controlled  by  this  paragraph  which  may 
be  discharged  from  the  formulation  and 
packaging  of  pesticides:  There  shall  be 
no  discharge  of  process  waste  water 
pollutants  to  navigable  waters. 

PART  457— {AMENDED] 

hi  Part  457: 

1.  The  authority  citation  for  part  457 
continues  to  read  as  follows: 

Authority::  Sees.  301,  304  (b)  and  (c), 
306(b),  307  (b)  and  (c).  Federal  Water 
Pollution  Control  Act,  as  amended  (33  U.S.C. 
1251, 1311,  1314  (b)  and  (e),  1316(b)  and 
1317  (b)  and  (c),  86  Stat.  816  et  seq.;  Pub.  L 
92-500)(the  Act). 

2.  Section  457.12  is  amended  by 
revising  the  introductory  text  to  read  as 
follows: 

§457.12    Effluent  limitations  guidelines 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application  of 
the  t>est  practicable  control  technology 
currentiy  available. 

Except  as  provided  in  §§  125.30 
through  125.32,  any  existing  point 
source  subject  to  this  subpart,  shall 
achieve  the  following  effluent 
limitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
application  of  the  best  practicable 
control  technology  currently  available 
(BPT): 
***** 

3.  Section  457.32  is  amended  by 
revising  the  introductory  text  to  read  as 
follows: 

§  457.32    Effluent  limitations  guidelines 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application  of 
the  t>est  practicable  control  technology 
currentiy  available. 

Except  as  provided  in  §§  125.30 
through  125.32.  any  existing  point 
source  subject  to  this  subpart,  shall 
achieve  the  following  effluent 
limitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
application  of  the  best  practicable 
control  technology  currently  available 
(BPT): 


PART  458— [AMENDED] 

In  Part  458: 

1.  The  authority  citation  for  part  458 
continues  to  read  as  follows: 

Authority:  Sees.  301.  304(b)  and  (e),  306(b). 
307  (b)  and  (c).  Federal  Water  Pollution 
Control  Act,  as  amended  (33  U.S.C  1251, 
1311,  1314  (b)  and  (c),  1316(b)  and  1317  (b) 
and  (c),  86  Stat.  816  et  seq.;  Pub.  L.  92- 
500)(the  Act). 

2.  Section  458.16  is  revised  to  read  as 
follows: 
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§458.16    Prvtreatment  Standards  for  new 
sources. 

Any  new  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly 
owned  treatment  works  must  comply 
with  40  CFR  part  403.  In  addition,  the 
following  pretreatment  standard 
establishes  the  quantity  or  quality  of 
pollutants  or  pollutant  properties 
controlled  by  this  section  which  may  be 
discharged  to  a  publicly  owned 
treatment  works  by  a  new  source  subject 
to  the  provisions  of  this  subpart: 

Pollutant  or  pollutant  property-Oil 
and  grease. 

Pretreatment  standard-lOOmg/liter. 

3.  Section  458.22  is  revised  to  read  as 
follows: 

§  458.22    Effluent  limitations  guidelines 
representing  the  degree  of  effluent 
reduction  attainable  by  ttfe  application  of 
ttte  best  practicable  control  technology 
currentiy  available. 

Except  as  provided  in  §§  125.30 
through  125.32.  any  existing  point 
source  subject  to  this  subpart,  shall 
achieve  the  following  eHluent 
limitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
application  of  the  best  practicable 
control  technology  currently  available 
(BPT):  There  shall  be  no  discharge  of 
process  waste  water  pollutants  into 
navigable  waters. 

4.  Section  458.26  is  revised  to  read  as 
follows: 

§  458.26    Pretreatment  standards  for  new 
sources. 

Any  new  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutemts  into  a  publicly 
owned  treatment  works  must  comply 
with  40  CFR  part  403.  In  addition,  the 
following  pretreatment  standard 
establishes  the  quantity  or  quality  of 
pollutants  or  pollutant  properties 
controlled  by  this  section  which  may  be 
discharged  to  a  publicly  owned 
treatment  works  by  a  new  source  subject 
to  the  provisions  of  this  subpart: 

Pollutant  or  pollutant  property-Oil 
and  grease. 

Pretreatment  standard- lOOmg/hter. 


5.  Section  458.32  is  revised  to  read  as 
follows: 

§458.32    Effluent  limitations  gukMlnes 
representing  the  degree  of  effluent 
reduction  attainable  by  ttte  application  of 
the  best  practicable  control  technology 
currently  avaUabia. 

Except  as  provided  in  §§  125.30 
through  125.32.  any  existing  point 
source  subject  to  this  subpart,  shall 
achieve  the  following  effluent 
limitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
application  of  the  best  practicable 
control  technology  currently  available 
(BPT):  There  shall  be  no  discharge  of 
process  waste  water  pollutants  into 
navigable  waters. 

6.  Section  458.36  is  revised  to  read  as 
follows: 

§  458.36    Pretreatment  standards  for  new 
sources. 

Any  new  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly 
owned  treatment  works  must  comply 
with  40  CFR  part  403.  In  addition,  the 
following  pretreatment  standard 
establishes  the  quantity  or  quality  of 
pollutants  or  pollutant  properties 
controlled  by  this  section  which  may  be 
discharged  to  a  pubUcly  owned 
treatment  works  by  a  new  source  subject 
to  the  provisions  of  this  subf)art: 

Pollutant  or  pollutant  property-Oil 
and  grease. 

Pretreatment  standard-lDOmg/liter. 

7.  Section  458.42  is  revised  to  read  as 
follows: 

§  458.42    Effluent  limitations  guidelines 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application  of 
the  best  practicable  control  technology 
currently  available. 

Except  as  provided  in  §§  125.30 
through  125.32,  any  existing  point 
source  subject  to  this  subpart,  shall 
achieve  the  following  effluent 
limitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
application  of  the  best  practicable 
control  technology  currently  available 
(BPT):  There  shall  be  no  discharge  of 


process  waste  water  pollutants  into 
navigable  waters. 

8.  Section  458.46  is  revised  to  read  as 
follows: 

§458.46    Pretreatment  standards  for  new 
sources. 

Any  new  source  subject  to  this 
subpart  that  introduces  process 
wastewater  pollutants  into  a  publicly 
owned  treatment  works  must  comply 
with  40  CFR  part  403.  In  addition,  the 
following  pretreatment  standard 
establishes  the  quantity  or  quality  of 
pollutants  or  polluteuit  properties 
controlled  by  this  section  which  may  be 
discharged  to  a  publicly  owned 
treatment  works  by  a  new  source  subject 
to  the  provisions  of  this  sub{>art: 

Pollutant  or  pollutant  property-Oil 
and  grease. 

Pretreatment  standard- lOOmg/liter. 

PART  460— {AMENDED] 

hi  Part  460: 

1 .  The  authority  citation  continues  to 
read  as  follows: 

Authority:  Sees.  301.  304  (b)  and  (c). 
306(b),  307  (b)  and  (c),  Federal  Water 
Pollution  Control  Act,  as  amended  (33  U.S.C. 
1251,  1311, 1314  (b)  and  (c),  1316(b),  and 
1317  (b)  and  (c),  86  Stat.  816  et  seq.;  Pub.  L 
92-500)(the  Act). 

2.  Section  460.12  is  amended  by 
revising  the  introductory  text  to  read  as 
follows: 

§460.12    Effluent  limitations  guidelines 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application  of 
the  best  practicable  control  technology 
currentiy  available. 

Except  as  provided  in  §§  125.30 
through  125.32,  any  existing  point 
source  subject  to  this  subpart,  shall 
achieve  the  following  effluent 
limitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
application  of  the  best  practicable 
control  technology  currently  available 
(BPT): 
•         *        •         •        • 
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Occupational  Safety  and  Health 
Administration 


29  CFR  Part  1910,  et  al. 
Occupational  Exposure  to  Ast>estos; 
Corrections;  Final  Rule 
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DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

29  CFR  Parts  1910. 1915.  and  1926 

RIN  1218-AB25 

Occupational  Exposure  to  Astiestos; 
Corrections 

AGENCY:  Occupational  Safety  and  Health 
Administration,  Department  of  Labor. 
ACTION:  Corrections  to  final  rule. 

SUMMARY:  The  Occupational  Safety  and 
Health  Administration  (OSHA)  is 
correcting  and  clarifying  the  preamble 
to,  and  correcting  certain  provisions  of 
the  final  asbestos  standards  issued 
August  10. 1994  (59  FR  40964,  29  CFR 
1910.1001,  1915.1001,  and  1926.1101). 
EFFECTIVE  DATE:  June  29,  1995. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Richard  Liblong.  Director  of  Information 
and  Consumer  Affairs,  Occupational 
Safety  and  Health  Administration,  U.S. 
Department  of  L,abor,  Room  N3647,  200 
Constitution  Avenue,  NW..  Washington, 
DC  20210,  telephone  (202)  219-8151. 

SUPPLEMENTARY  INFORMATION: 

Bacl(ground 

On  August  10,  1994  OSHA  revised  its 
final  asbestos  standards  in  general 
industry  and  construction  and  issued  a 
new  shipyard  employment  standard. 
Subsequently,  technical  and 
typographical  errors  were  discovered  in 
both  the  preamble  and  regulatory  text. 
Additionally,  members  of  the  regulated 
public  have  asked  OSHA  to  clarify, 
correct,  or  reconsider  certain  regulatory 
provisions. 

To  address  these  problems,  OSHA  has 
made  a  number  of  corrections  to  both 
the  standard  and  the  preamble.  The 
corrections  to  the  standards  include  (1) 
correction  of  typographical  errors;  (2) 
corrections  that  clarify  the  agency's 
intent  but  do  not  change  the  substantive 
requirements  imposed  by  the  standard: 
and  (3)  corrections  intended  to  better 
effectuate  the  agency's  intent  when  it  . 
issued  the  standard.  All  these 
corrections  to  the  standard  are  deemed 
to  be  "minor"  amendments  within  the 
meaning  of  29  CFR  1911.5.  Because  the 
corrections  are  based  on  the  existing 
rulemaking  record  and  are  not  intended 
to  affect  the  protection  afforded  by  the 
standard  in  a  significant  way,  OSHA 
finds  good  cause,  ptirsuant  to  29  CFR 
1911.5  and  the  Administrative 
Procedure  Act,  for  promulgating  the 
cSrrections  without  notice  and 
opportimity  for  public  comment. 

The  discussion  which  follows  is 
organized  by  subject  matter,  not  by 


paragraph  number  alone.  As  in  the 
preamble  to  the  revised  standards,  each 
of  the  standards,  general  industry, 
construction,  and  shipyards,  contain 
overlapping,  comparable,  and  in  some 
cases  identical  provisions  covering 
various  subject  headings.  However,  the 
general  industry  standard's  paragraph 
designations  differ,  hi  this  preamble 
OSHA  is  separately  discussing,  topic  by 
topic,  all  clarifications  which  are  in  the 
nature  of  preamble  changes,  as  well  as 
corrections  and  technical  amendments 
concerning  that  topic.  This  way,  the 
reader  can  be  apprised  of  all  changes 
and  clarifications  on  a  particular  topic 
at  one  time.  OSHA  is  not  including  in 
these  discussions  those  corrections  to 
the  text  which  are  typographical  in 
nature  and  which  are  self-explanatory. 

1 .  Definitions 

Paragraph  (b)  Construction  and 
Shipyards  Employment  Standards. 

OSHA  is  amending  its  definition  of 
"disturbance"  in  order  to  clarify  it  to 
reflect  the  Agency's  original  intent. 
OSHA  has  found  its  unamended 
definition  confusing  to  the  regulated 
community.  This  will  eliminate  some 
terminology,  such  as  use  of  the  word 
"contact"  to  describe  both  Class  III  and 
TV  operations.  Thus,  disturbance 
becomes  the  operational  term  to 
distinguish  a  Class  III  operation;  while 
"contact"  (without  "disturbance") 
distinguishes  Class  IV.  (See  also  the 
discussion  clarifying  Class  IV  operations 
in  this  document.)  The  first  sentence  of 
the  definition  now  clearly  specifies  that 
a  disturbance  entails  "activities  that 
disrupt  the  matrix  of  ACM  or  PACM, 
crumble  or  pulverize  ACM  or  PACM,  or 
generates  visible  debris  fi-om  ACM  or 
PACM."  OSHA  also  clarifies  that  work 
involving  dust  that  is  accompanied  by 
debris  in  the  presence  of  asbestos 
containing  material,  must  be  treated  as 
an  asbestos  job.  OSHA  does  not  believe 
that  this  clarification  substantively 
alters  the  requirements  or  the  intended 
worker  protection  of  its  job 
classification  scheme.  Thus,  mere 
"contact"  vrith  asbestos  is  clearly  not  a 
Class  III  activity.  The  inclusion  of  the 
phrase  "disrupt  the  matrix"  in  the 
definition  allows  inclusion  of  other, 
undefined  operations  which  might  also 
result  in  release  of  fibers  from  the 
material  in  which  they  are  embedded. 

OSHA  is  correcting  the  General 
Industry  Standard  to  include  certain 
definitions  inadvertently  omitted  from 
the  August  10, 1994  publication  of  the 
final  rule.  These  include  definitions  for 
the  following  terms:  Certified  Industrial 
Hygienist,  homogeneous  area,  presumed 
asbestos  containing  material,  surfacing 
material,  surfacing  ACM,  thermal 


system  insulation  and  thermal  system 
insulation  ACM.  The  added  definitions 
are  consistent  with  those  in  the 
Construction  and  Shipyard  Employment 
Standards. 

Class  IV  Work:  OSHA  has  made  minor 
clarifications  to  the  definition  of  Class 
rV  as  it  applies  in  the  construction  and 
shipyard  employment  standards.  They 
more  fully  realize  OSHA's  intent  in 
creating  this  class  of  work,  distinguish 
it  from  housekeeping  under  the  general 
industry  standard,  and  expressly  limit 
its  scope  to  accepted  "construction" 
activities.  The  definition  now  reads: 
"Class  rV  asbestos  work  means 
maintenance  and  custodial  construction 
activities  during  which  employees 
contact  but  do  not  disturb  ACM  or 
PACM  and  activities  to  clean  up  dust, 
waste  and  debris  resulting  from  Class  I, 
II  and  III  activities."  Because  work 
under  the  construction  standard  must  be 
related  to  and  on  the  worksite  of  a 
construction  job,  the  definition  now 
specifies  that  Class  IV  work  which  is 
"clean-up"  must  result  from  Class  I,  II 
and  ni  work.  In  addition,  to  distinguish 
Class  rV  from  Class  III  work,  the 
definition  now  states  that  maintenance 
activities  are  Class  IV  only  if  employees 
"contact,  but  do  not  disturb"  ACM  or 
PACM.  It  should  be  noted  that 
housekeeping  activities  in  the  general 
industry  standard  in  some  cases  might 
include  clean-up  of  asbestos  containing 
materials,  however  in  the  absence  of  a 
construction  job  or  site,  this  clean-up  is 
not  a  construction  activity.  OSHA  notes 
however,  that  use  of  wet  methods, 
HEPA  vacuums  and  immediate  clean-up 
are  required  for  these  activities  in  all 
cases.  The  Agency  believes  that  these 
changes  will  allow  employers  and 
employees  to  more  easily  distinguish 
Class  IV  from  Class  III  activities.  The 
Agency  is  confident  that  these  changes 
will  not  weaken  employee  protection.  In 
fact,  by  clarifying  which  activities  must 
be  treated  as  Class  FV,  OSHA  believes 
enforcement  will  be  facilitated,  and  the 
level  of  compliance  will  rise. 

2.  Regulated  Areas 

Several  questions  have  arisen  among 
participants  about  the  need  for  regulated 
areas  when  Class  11  or  III  work  is 
performed  for  which  a  negative 
exposure  assessment  is  produced. 
OSHA  continues  to  believe  that  it  is 
necessary  to  assure  that  by-standers  are 
protected  from  unwittingly  entering 
areas  where  the  carcinogen  asbestos  is 
being  disturbed.  OSHA  vtdshes  to 
clarify,  however,  that  when  the 
employer  can  show  that  which  work  is 
performed  by  properly  trained  and 
informed  workers  in  areas  to  which  no 
other  workers  have  access,  OSHA  does 
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not  believe  that  demarcation  of  the  area 
is  necessary  and  therefore,  is  not 
required. 

3.  Exposure  Assessments  and 
Monitoring 

Paragraph  (f)  Construction  and 
Shipyard  Employment  Standards. 

In  response  to  the  concerns  of 
participants,  OSHA  is  clarifying,  but  not 
further  amending  (f)(2)(iii).  Some  parties 
have  expressed  the  view  that  the 
distinction  between  the  use  of  historical 
data  and  objective  d%ta  needs  additional 
clarification.  In  the  1994  final  rule,  the 
definition  of  objective  data  was  changed 
from  that  of  the  1986  standard  to 
include  activities,  as  well  as  products, 
for  which  a  demonstration  is  made  that 
operations  involving  the  products  and/ 
or  activities  will  not  result  in  fiber 
levels  in  excess  of  the  PELs.  For 
example,  in  a  facility  such  as  a  refinery, 
gasket  removal  is  a  fi^uent  operation 
due  to  the  large  number  of  pipe  joints. 
If  the  employer  has  monitored  these  jobs 
in  the  past  and  has  collected  sufficient 
data  to  conclude  that  this  activity  will 
not  result  in  fiber  levels  in  excess  of  the 
PELs  even  when  improper  work 
practices  and  lesser  trained  personnel 
are  used,  it  may  be  concluded  that  the 
objective  data  criteria  have  been  met,  in 
which  case,  further  monitoring  is  not 
required. 

These  data  must  include  situations 
performed  under  those  work  conditions 
having  the  greatest  potential  for 
releasing  asbestos  fibers,  such  as  in  the 
example  above,  where  the  gasket  is 
difficult  to  remove  fully  or  where  the 
crew  is  inexperienced.  OSHA  believes     ' 
that  "objective  data"  determinations 
require  basic  statistical  analysis.  At  the 
least,  the  prior  data  depended  on  cannot 
be  the  result  of  chance.  Data  reflecting 
the  results  of  many  jobs  and/or 
employees  are  likely  to  provide 
adequate  data  on  which  to  base 
"objective  data"  determinations. 
Certainly,  when  many  different 
employer's  employees  have  performed  a 
particular  task,  and  levels  consistently 
fall  below  the  PEL,  it  is  likely  that  future 
jobs  will  also  fall  below  the  PEL. 

In  requiring  objective  data 
determinations  to  include  the  worst- 
case  situation,  OSHA  does  not  intend  to 
render  this  an  impossible  requirement 
to  meet.  Rather,  as  described  earlier,  the 
monitoring  results  from  the  situations 
which  the  employer  has  encountered  in 
the  activity  must  be  included  in  the 
information  used  by  the  competent 
person  in  evaluation  of  the  job. 
Therefore,  using  the  earlier  example, 
even  if  a  gasket  removal  was  performed 
in  the  past  using  improper  work 
practices  which  resulted  in  elevated 


fiber  levels,  and  the  current  job  is  to  be 
performed  correctly  in  compliance  with 
the  standard,  this  job  can  still  meet  the 
objective  data  criteria  if  additional  data 
clearly  supports  its  low  exposure 
potential.  The  employer  is  not  expected 
to  contrive  unlikely  scenarios,  monitor 
them  and  conclude  that  an  objective 
data  exemption  cannot  be  claimed.  The 
judgment  of  a  trained,  experienced 
competent  person  is  essential  to  making 
this  determination.  OSHA  anticipates 
wider  use  of  this  exemption  in 
situations  where  it  is  warranted. 

The  extent  to  which  objective  data 
documents  the  effectiveness  of  controls 
will  vary  depending  upon  the  potential 
for  fiber  release.  A  job  with  very  low 
exposures,  for  examples,  less  than  0.01 
f/cc,  with  simple  work  practices  and 
little  potential  for  control  failure,  vdll 
need  minimal  data.  However,  due  to  the 
high  potential  for  fiber  release  from 
thermal  system  insulation  and  surfacing 
ACM,  OSHA  has  found  that  the 
objective  data  exemption  from 
monitoring  of  Class  I  operations  may  not 
be  relied  on,  regardless  of  the  control 
method  used  (59  FR  p.  40983).  For 
example,  in  the  case  of  glovebag 
removals  of  Class  I  materials,  only 
historic  data  may  be  used  in  the 
exposure  assessment  by  the  competent 
person.  OSHA  continues  to  believe  that 
aimual  monitoring  is  needed  to  assure 
the  continued  effectiveness  of  control  of 
fiber  levels  in  jobs  involving  removal  of 
significant  amounts  of  thermal  system 
ACM  and  surfacing  ACM. 

OSHA  has  not  specified  the  number 
of  personal  monitoring  data  points 
required  to  make  these  determinations. 
Rather,  it  reUes  on  the  training  and 
experience  of  the  competent  person  to 
use  good  judgment  in  assessing  each 
operation  to  determine  the  ability  of  the 
data  to  predict  potential  exposure  of 
workers  in  that  specific  job. 

4.  Methods  of  Compliance 

Paragraph  (g)  Construction  and 
Shipyard  Employment  standards. 

OSHA  is  clarifying  the  language  in 
paragraph  (g)(4)(ii)  to  reflect  the 
Agency's  intention  that  outdoor  Class  I 
work  performed  in  areas  where  no 
employees  are  working  in  the  adjacent 
area  a  need  not  utilize  critical  barriers, 
nor  is  perimeter  monitoring  required 
during  such  work  when  control 
methods  in  (g)(5)  are  properly  used. 
Several  participants  submitted  data 
indicating  low  levels  of  fibers  were 
measured  during  outdoor  activities  (e.g., 
Ex.7-39  and  Ex.  127). 

OSHA  is  clarifying  paragraph  (g)(5)(ii) 
of  the  construction  and  shipyards 
standards  to  explain  when  glovebag  use 
is  allowed.  OSHA  allowed  glovebags  to 


be  used  in  Class  I  operations  or  removal 
of  TSI  from  "straight  runs  of  piping". 
OSHA  was  concerned  that  the  seal  of 
the  bags  would  be  stressed  if  bags  were 
used  to  remove  TSI  from  structures 
whose  configurations  made  attachment 
difficult  and  unreliable.  Therefore,  the 
provision  limited  glove  bag  use  to 
"straight  runs"  of  piping,  clearly  a 
configuration  which  bags  were 
manufactured  to  fit.  The  Agency  did  not 
intend  that  glove  bags  could  not  be  used 
to  remove  TSI  from  connecting 
members,  joints,  elbows  and  valves 
which  connect  and  attach  to  asbestos- 
covered  pipes,  if  they  too,  are 
manufactured  and  designed  to  be  used 
for  that  purpose.  These  corrections 
change  the  regulatory  text  in  paragraph 
(g)(5)(ii)  of  the  construction  and 
shipyard  standards  to  add  that 
glovebags  may  be  used  on  connecting 
configurations  so  long  as  they  are 
designed  for  that  purpose,  used  as 
designed,  and  not  modified. 

In  response  to  concerns  expressed  by 
participants,  OSHA  wishes  to  clarify 
(g)(6)(iii)  in  which  a  licensed  engineer 
or  certified  industrial  hygienist  is 
required  to  consider  worst-case 
conditions  in  determining  the  adequacy 
of  a  alternate  method  to  control  asbestos 
exposure  in  Class  I  operations.  "Worst- 
case  conditions"  do  not  include  every 
imaginable  scenario,  but  the  worst  case 
is  one  which  can  reasonably  be 
expected  to  be  encountered  in  use  of  the 
method.  For  example,  in  the  case  of  a 
power  failure,  would  the  control 
method  remain  capable  of  containing 
the  fibers  and  continue  to  control 
exposure?  What  would  be  expected  if  all 
workers  using  the  method  were  newly 
trained?  These  considerations  should 
include  circumstances  reasonably 
expected  to  occur.  The  certifying 
hygienist  or  engineer  is  not  required  to 
make  the  determination  with  absolute 
and  unreasonable  certainty.  OSHA 
Intends  that  allowing  the  use  of 
alternate  effective  control  methods  will 
promote  the  development  of  new 
technologies. 

Roofing:  After  the  standard  was 
issued,  the  National  Roofing  Contractors 
Association  (NRCA)  filed  a  petition  with 
OSHA  asking  that  a  number  of 
provisions  of  the  standard  be 
reconsidered  or  clarified  insofar  as  they 
applied  to  roofing  operations.  Upon 
examining  NRCA's  petition  in  light  of 
the  rulemaking  record,  OSHA  has 
determined  that  certain  corrections  and 
clarifications  to  the  standard  would  ease 
compliance  burdens  on  roofing 
contractors  and  avoid  creating  safefy 
hazards  without  significantly  increasing 
the  amount  of  asbestos  to  which  roofing 
workers  are  exposed.  OSHA  also 
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determined  that  certain  corrections  and 
interpretations  were  needed  to  clarify 
the  agency's  original  intent  as  to  the 
meaning  of  the  standard.  OSHA  also 
believes  that  the  meritorious 
recommendations  of  the  petition  are 
properly  responded  to  by  the  following 
corrections  and  clarifications. 

(a)  Removal  of  intact  cements, 
coatings,  mastics,  and  flashings. 

The  original  standard  classified  all 
removals  of  asbestos-containing  material 
from  roofs  as  Class  II  operations.  This 
classification  was  based  on  OSHA's 
evaluation  of  the  risk  associated  with 
removal  from  roofs  of  asbestos- 
containing  built-up  roofing  and  removal 
of  asbestos-cement  (A/C)  shingles.  Such 
jobs  were  assigned  the  Class  II 
designation  because  the  large  quantity 
of  asbestos-containing  material  on  such 
roofs  dictated  that  care  had  to  be  taken 
to  assure  that  substantial  numbers  of 
asbestos  fibers  were  not  released  by  the 
removal  techniques  used  or  by  the 
manner  in  which  the  material  was 
handled  after  removal. 

On  many  roofs,  the  shingles  or  built- 
up  roofing  do  not  contain  asbestos  but 
asbestos  is  present  in  the  form  of 
cements,  mastics,  coatings,  and 
flashings.  These  products  are  not  the 
primary  roofing  material  but  are 
typically  used  for  purposes  such  as 
weatherproofing  openings  or  edges.  For 
example,  on  a  flat  roof  with  a  parapet 
around  the  edge,  flashing  would  be  used 
to  seal  the  area  where  the  built-up 
roofing  meets  the  parapet.  When  the 
only  ACM  on  a  roof  is  in  the  form  of 
cements,  mastics,  coatings,  and 
flashings,  the  amount  of  asbestos 
present  is  much  less  than  when  the 
main  roofing  material  contains  asbestos, 
and  the  potential  for  worker  exposure  is 
correspondingly  lower.  There  is  still  the 
potential  for  significant  fiber  release  if 
such  materials  have  deteriorated  to  the 
point  where  they  are  no  longer  "intact," 
i.e.,  where  either  before  or  during 
removal  they  crumble,  are  pulverized, 
or  otherwise  become  deteriorated  to  the 
point  where  the  asbestos  fibers  are  no 
longer  likely  to  be  bound  with  their 
matrix.  However,  such  materials  lose 
their  waterproofing  abiUty,  and  are 
therefore  usually  replaced,  before  they 
have  deteriorated  to  the  point  where 
they  are  non-intact.  Thus,  in  the  usual 
circumstances  when  such  materials  are 
intact  both  before  and  during  removal, 
the  potential  for  exposure  is  low  and  the 
full  range  of  precautions  required 
during  Class  II  work  is  not  needed  to 
protect  workers  against  excessive 
asbestos  exposure. 

Accordingly,  OSHA  is  correcting  the 
standard  to  provide  that  removal  of 
intact  cements,  mastics,  coatings,  and 


flashings  is  not  Class  11  work.  A  new 
paragraph  (gKH)  is  being  added  to  the 
construction  standard  that  will 
exclusively  govern  such  removals  and  is 
intended  to  impose  only  a  few 
straightforward  requirements  and 
prohibitions  that  reflect  the  limited 
asbestos  exposure  potential  of  such 
operations.  An  identical  paragraph 
(g)(12)  is  being  added  to  the  shipyard 
employment  standard.  Under  paragraph 
(g)(ll),  the  material  must  not  be  sanded, 
abraded,  or  ground  but  must  be  removed 
using  manual  methods  that  do  not 
render  the  material  non-intact.  Material 
that  has  been  removed  from  a  roof  must 
not  be  dropped  or  thrown  to  the  ground 
and  must  be  removed  from  the  roof  by 
the  end  of  the  work  shift,  either  by  being 
carried  or  passed  to  the  ground  by  hand 
or  by  being  lowered  to  the  ground  via 
covered,  dust-tight  chute,  crane  or  hoist. 
Prior  to  the  start  of  the  job,  the  material 
must  be  examined  by  a  competent 
person  to  determine  whether  it  is  intact 
and  is  likely  to  remain  intact  throughout 
the  job.  And  the  employees  must  be 
trained  in  the  hazards  of  asbestos 
exposure  and  the  proper  work  practices 
and  prohibitions  applicable  to  such 
work.  If  these  conditions  are  not  met, 
then  the  job  must  be  treated  as  a  Class 
II  job. 

When  cements,  mastics,  coatings,  and 
flashings  are  manufactured  and 
installed,  the  asbestos  fibers  are  tightly 
encapsulated  by  adhesive  bituminous 
and  resinous  compounds  that  effectively 
prevent  the  fibers  from  being  released. 
In  order  to  provide  effective 
waterproofing,  these  materials  must 
retain  their  adhesive  quality  over  their 
useful  life.  Accordingly,  when  such 
materials  are  intact  prior  to  removal,  the 
use  of  commonly  used  manual  methods 
to  remove  the  material  will  not  result  in 
significant  fiber  release.  A  variety  of 
hand  tools  are  typically  used  to  remove 
cements,  mastics,  coatings,  and 
flashings,  including  spud,  spade,  flat- 
blade  or  sUcing  tools,  such  as  axes, 
mattocks,  pry  bars,  spud  bars,  crow  bars, 
shovels,  flat-blade  knives,  and  utility 
knives.  When  these  tools  are  used  to 
slice,  cut,  strip-off,  shear-under,  or  pry- 
up  the  material,  in  accordance  with 
standard  practice  in  the  roofing 
industry,  their  use  is  acceptable  under 
new  paragraph  {g)(ll).  If  these  tools  are 
used  in  other,  unconventional  ways 
which  cause  the  material  to  crumble  or 
become  pulverized,  or  if  other  tools  or 
methods  which  render  the  material  non- 
intact  are  employed,  then  new 
paragraph  (g)(ll)  does  not  apply. 

Employees  working  on  jobs  covered 
by  new  paragraph  (g)(ll)  and  no  other 
jobs  that  are  covered  by  the  asbestos 
standard  are  not  subject  to  the  special 


training  requirements  for  Class  II,  III  or 
IV  work  specified  in  paragraph 
(k)(9)(iii)--(v).  Workers  on  jobs  covered 
by  new  paragraph  (g)(ll)  must, 
however,  be  trained  in  the  follov«ring 
topics: 

•  Identification  and  Recognition  of  Asbestos- 

Containing  Roofing  Materials 

•  identification  of  asbestos 

•  Uses  in  roofing,  {}ast  and  present 

•  Characteristics  of  asbestos 

•  Potential  Health  Effects  of  Asbestos 

•  Nature  of  asbestos^lated  disease, 
including  latency  and  medical  tests  for 
identifying  asbestos  diseases 

•  Routes  of  exposure 

•  Dose  response  relationships 

•  Relationship  between  cigarette  smoking 
and  asbestos  exposure  and  availability  of 
smoking  cessation  programs 

•  Federal  OSHA  Construction  Asbestos 

Standard 

•  Overview  of  standard 

•  Discussion  of  alternative  methods  for 
handling  intact  asbestos  roof  coatings, 
mastics,  cements,  and  flashings 

•  Discussion  of  PEL  and  significant  risk 

•  Intact  versus  Non  Intact  Materials 

•  Definitions 

•  How  to  recognize  non  intact  materials 

•  Procedures  to  be  followed  when  material 
is  found  or  becomes  non  intact 

•  Appropriate  Work  Practices 

•  Applying  mastics,  cements,  coatings 

•  Manual  methods  for  removing  materials 

•  Clean  up  and  waste  disposal 

The  competent  persons  who  inspect 
jobs  covered  by  new  paragraph  (g)(ll), 
and  who  do  not  supervise  other  jobs 
that  are  covered  by  the  asbestos 
standard,  are  not  subject  to  the  special 
training  requirements  for  Class  II,  III  or 
IV  work  specified  in  paragraph  (o)(4). 
Such  competent  persons  must,  however, 
be  knowledgeable  in  the  following 
topics  in  addition  to  the  above  topics 
covered  in  worker  training: 

•  Methods  of  Determining  Presence  of 

Asbestos-Containing  Roofing  Material 

•  Understanding  and  Interpreting  Air 

Monitoring  Data 

•  Some  states,  building  owners,  etc. 
require  air  monitoring  on  all  ACM 
projects 

•  Understanding  a  negative  exposure 
assessment 

•  Notification  Requirements— Commercial/ 

Industrial  Work  Only 

In  addition  to  exclusively  regulating 
the  removal  of  intact  cements,  mastics, 
coatings,  and  flashings,  paragraph 
(g)(ll]  also  exclusively  regulates  the 
installation  of  ACM  on  roofs.  Because 
the  use  of  most  asbestos  products  has 
been  phased  out,  the  only  asbestos- 
containing  products  currently  being 
installed  on  roofs  are  certain  cements, 
mastics,  and  coatings.  These  materials 
are  installed  in  a  liquid  or  semi-liquid 
state  in  which  the  asbestos  fibers  are 
encapsulated  in  the  bituiminous  or 
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resinous  binders  used  in  these  products, 
and  new  paragraph  (g)(ll)  therefore 
does  not  require  special  work  practices 
to  prevent  fiber  release  during 
installation.  In  addition  to  the 
requirements  that  apply  to  removal, 
paragraph  (g)(ll)  contains  a  notification 
requirement  applicable  to  newly- 
installed  products.  When  materials 
labeled  as  containing  asbestos  pursuant 
to  paragraph  (k)(8]  of  the  standard  are 
installed  on  non-residential  roofs,  the 
contractor  must  notify  the  building 
owner  of  the  presence  and  location  of 
the  asbestos-containing  material.  Under 
the  standard,  building  owners  must  be 
aware  of  the  presence  of  ACM,  and  this 
notification  requirement  will  give  the 
building  owner  the  information  needed 
to  fulfill  the  owner's  compliance  duty. 
The  requirement  is  Umited  to 
installation  of  ACM  on  non-residential 
roofs  because  owners  of  residential 
dwellings  are  typically  not  employers 
subject  to  the  standard  and  are  therefore 
not  required  to  maintain  records  about 
the  presence  of  asbestos  in  their 
buildings. 

Because  work  on  jobs  covered  by  new 
paragraph  (g)(ll)  is  not  Class  I,  Class  II, 
or  Class  III  work,  such  work  is  not 
included  under  paragraph  1101(m)(l)(i) 
in  the  determination  of  which 
employees  are  covered  by  the  medical 
surveillance  provisions  of  the  standard 
unless  during  such  jobs  employees  are 
exposed  at  or  above  the  TWA  or 
excursion  limit  or  wear  negative 
pressure  respirators.  In  addition,  the 
installation  or  removal  of  intact 
asbestos-containing  roof  coatings, 
mastics,  cements  and  flashings  are  not 
subject  to  any  provision  of  the  standard 
other  than  new  paragraph  (g)(ll}  as  long 
as  the  materials  remain  intact  and  the 
requirements  of  paragraph  (g)(ll)  are 
satisfied. 

OSHA  notes  that  materials  very 
similar  to  these  "incidental"  roofing 
materials  are  used  for  other  purposes; 
for  example,  asbestos  impregnated 
asphaltic  wrap  is  used  for  protection  of 
underground  pipes.  OSHA  regards 
removal  of  such  intact  materials  as 
being  governed  by  (g)(ll)  of  the 
construction  standard  ((g)(12)  of  the 
shipyard  employment  standard.) 

The  corrections,  clarifications  and 
interpretations  that  are  discussed  in  the 
following  sections  apply  to  roofing 
operations  in  which  asbestos  is  present 
in  the  primary  roofing  material,  as  in  the 
case  of  built-up  roofing  (BUR)  and  A/C 
shingle  roofs. 

(b)  Use  of  Wet  Methods  and 
Respirators  During  Roof  Removals 

Tne  standard  recognizes  that  wet 
methods  are  an  important  means  of 
control  during  asbestos  removal 


operations.  When  the  surface  of  material 
being  removed  is  wet,  some  asbestos 
fibers  that  would  otherwise  be  released 
when  the  material  is  distiu'bed  will 
adhere  to  the  liquid  rather  than  become 
airborne.  Therefore,  paragraph  (g](l)(ii) 
generally  requires  that  wet  methods  be 
used  to  control  worker  exposure  to 
asbestos  during  removal,  as  well  as 
other,  operations.  However,  paragraph^ 
(g)(l)(ii)  recognizes  that  wet  methods 
are  sometimes  infeasible  and  provides 
that  wet  methods  need  not  be  used  in 
such  circumstances.  One  situation  in 
which  paragraph  (g)(l)(ii)  indicates  that 
wet  methods  may  be  infeasible  is  when 
they  would  create  slipping  hazards 
during  roofing  work. 

This  reference  to  slipping  hazards  in 
roofing  work  was  included  in  the 
standard  because  a  number  of 
commenters  expressed  concern  that  an 
unconditional  requirement  to  use  wet 
methods  could  increase  safety  hazards 
associated  with  roofing  work.  (See  59 
FR  at  41006).  Wetting  the  surface  of  a 
roof  can  make  the  surface  slippery  and 
increase  the  likelihood  that  a  worker 
could  shp  while  walking  or  working  on 
the  roof.  This  would  be  particularly 
dangerous  on  sloped  roofs,  where  a  slip 
could  result  in  a  worker  falling  off  the 
edge  of  the  roof.  OSHA  recognizes  that 
the  potential  for  falling  from  a  roof 
makes  roofing  work  hazardous  even 
under  the  best  of  circumstances,  and  use 
of  wet  methods  that  make  the  roof 
surface  sUppery  can  add  significantly  to 
that  hazard. 

OSHA  believes  that  the  potential  for 
increased  safety  hazards  when  wet 
methods  are  used  on  sloped  roofs 
dictates  that  wet  methods  should  not  be 
used  on  sloped  roofs  unless  there  is  a 
realistic  likelihood  that  the  TWA  or 
excursion  limit  would  be  exceeded  if 
wet  methods  are  not  used.  Data  in  the 
rulemaking  record  indicate  that 
exceedances  of  the  TWA  or  excursion 
limit  will  not  occur  when  the  material 
being  removed  is  intact  and  the  work 
practices  specified  in  the  standard  are 
followed.  (See  59  FR  at  41005). 
Accordingly,  the  standard  is  being 
amended  to  provide  that  wet  methods 
are  not  required  on  sloped  roofs  when 
the  ACM  being  removed  is  intact. 

Two  corrections  to  the  standard  are 
being  made  to  effectuate  this  intent. 
Paragraph  (g)(l)(ii)  is  being  corrected  to 
state  that  wet  methods  need  not  be  used 
during  roofing  work  when  they  are  not 
required  under  paragraph  (g)(8)(ii).  And 
paragraph  (g)(8)(ii)(B)  is  being  corrected 
to  provide  that  wet  methods  must  be 
used  to  remove  roofing  materials  U^at 
are  not  intact  or  that  will  be  rendered 
not  intact  during  removal  unless  wet 
methods  are  not  feasible  or  will  create 


safety  hazards.  As  amended,  paragraph 
(g)(l)(ii)  makes  clear  that  roofing 
materials  are  only  subject  to 
requirements  for  wet  methods  that  are 
expUdtly  contained  in  paragraph 
(g)(8)(ii).  There  are  two  such 
requirements.  First,  paragraph 
(g)(8)(ii)(B),  as  amended  by  this  notice, 
retains  the  requirement  for  use  of  wet 
methods  to  remove  non-intact  material 
unless  the  competent  person  determines 
that  wetting  the  material  is  not  feasible 
or  would  create  a  safety  hazard.  Second, 
paragraph  (g)(8)(ii)(C)  requires  that 
cutting  machines  be  continuously 
misted  during  use  unless  a  competent 
person  determines  that  misting 
substantially  decreases  worker  safety. 
As  cutting  machines  are  only  used  in 
the  removal  of  built-up  roofing,  which 
is  not  found  on  sloped  roofs,  the 
standard  does  not  require  the  use  of  wet 
methods  on  sloped  roofs  when  the 
material  being  removed  is  intact. 

When  wet  methods  are  not  used,  the 
increased  potential  for  airborne  asbestos 
may  dictate  the  need  for  other 
precautions,  such  as  respirator  use. 
Paragraph  (h)(l)(iii),  as  originally 
written,  required  use  of  respirators 
during  all  Class  II  and  Class  III  work 
that  was  not  i}erformed  using  wet 
methods,  without  regard  to  actual  or 
anticipated  exposure  levels.  However, 
respirator  use  can  also  increase  the 
safety  hazards  associated  with  roofing 
work  by  limiting  workers'  visibiUty  and 
mobility.  Moreover,  roofing  work  is 
sometimes  done  in  hot  weather,  which 
can  add  to  the  discomfort  associated 
with  respirator  use.  Respirator  use  may 
also  increase  the  risk  that  roofing 
workers  performing  the  often  physically 
demanding  labor  required  of  them 
during  hot  weather  will  suffer  heat 
stress.  OSHA  beheves  that  the 
drawbacks  of  respirator  use  on  roofs 
would  lead  many  roofing  contractors  to 
use  wet  methods  rather  than  respirators 
on  sloped  roofs  if  one  or  the  other  is 
required.  Therefore,  a  requirement  that 
either  respirators  or  wet  methods  be 
used  would  lead  to  increased  use  of  wet 
methods  on  sloped  roofs,  with  an 
attendant  increase  in  sUpping  and 
faUing  hazards. 

OSHA  is  reluctant  to  include  a 
requirement  in  the  standard  that  could 
increase  safety  hazards  during  roofing 
work  unless  such  a  requirement  is 
clearly  needed  to  avoid  overexposing 
workers  to  airborne  asbestos.  As  noted 
above,  evidence  in  the  rulemaking 
record  indicates  that  asbestos  levels  will 
not  exceed  the  TWA  or  excursion  limit 
when  intact  roofing  material  is  removed 
using  proper  work  practices  even  when 
wet  methods  are  not  used.  For  the 
reasons  discussed  earlier,  OSHA  has 
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therefore  concluded  that  wet  methods 
should  not  be  required  diuing  such 
removals.  OSHA  hirther  concludes  that 
employers  should  not  be  forced  to 
choose  between  wet  methods  and 
respirators  because  such  a  choice  would 
undoubtedly  lead  to  use  of  wet  methods 
in  many  cases  and,  even  where 
respirators  are  selected,  roofing  workers 
would  be  exposed  to  increased  safety 
hazards.  Accordingly,  paragraph 
(h)(l)(iii)  is  being  corrected  to  provide 
that  even  when  wet  methods  are  not 
used  on  sloped  roofs,  respirators  need 
not  be  worn  when  a  negative  exposure 
assessment  has  been  made  and  the  ACM 
is  removed  in  an  intact  state. 

(c)  Lowering  Removed  Material  to  the 
Ground 

Once  asbestos-containing  roofing 
material  has  been  separated  from  the 
roof,  it  must  be  lowered  to  the  ground 
for  disposal.  Proper  handUng  of  the 
material,  both  on  the  roof  and  on  the 
ground,  is  needed  to  reduce  the  release 
of  asbestos  fibers.  Even  when  the 
material  is  intact,  the  large  quantity  of 
material  that  must  be  moved  from  the 
roof  to  the  ground  diuing  a  Class  11  roof 
removal  job  dictates  that  care  be  used  in 
the  disposal  operation.  And  when 
material  is  non-intact,  the  potential  for 
release  of  large  numbers  of  asbestos 
fibers  during  disposal  operations 
requires  additional  precautions. 

As  originally  written,  paragraph 
(g)(8)(ii)(E)  required  that  any  ACM 
removed  from  a  roof  either  be 
immediately  lowered  to  the  ground  via 
covered,  dust-tight  chute,  crane  or  hoist, 
or  else  be  placed  in  an  impermeable 
waste  bag  or  wrapped  in  plastic  sheeting 
and  lowered  to  the  ground  no  later  than 
the  end  of  the  work  shift.  By  oversight, 
no  distinction  was  made  between  intact 
and  non-intact  material.  To  correct  this 
oversight,  OSHA  is  clarifying  the 
wrapping  or  bagging  requirement  of 
paragraph  (g)(8)(ii)(E)  in  the  case  of 
intact  roofing  material.  As  long  as  the 
materia]  is  lowered  to  the  ground  no 
later  than  the  end  of  the  work  shift,  the 
employer  is  no  longer  required  to  wrap 
or  bag  intact  material  while  the  material 
remains  on  the  roof.  Wrapping  or 
bagging  of  intact  material  is 
inappropriate  for  two  reasons.  First, 
wrapping  or  bagging  requires  additional 
handling  of  the  material  and  could 
increase  the  likelihood  of  asbestos  fiber 
release,  particularly  in  the  case  of  large 
sections  of  built-up  roofing,  which  can 
be  difficult  to  wrap  or  bag.  Second, 
wrapping  or  bagging  increases  the  time 
required  for  the  job  and  would  thereby 
increase  the  time  during  which  workers 
are  exposed  to  the  safety  hazards 
associated  with  roofing  work.  OSHA 


beUeves  that,  when  ACM  that  has  been 
removed  from  a  roof  is  intact,  there  is 
httle  potential  for  fiber  release  if  the 
material  remains  undisturbed  on  the 
roof  for  a  short  time. 

For  non-intact  material,  however,  the 
potential  for  significant  fiber  release 
requires  some  means  of  protection  if  the 
material  is  not  immediately  lowered  to 
the  ground.  To  minimize  fiber  release 
from  non-intact  material  while  it 
remains  on  the  roof,  paragraph 
(g){8)(ii)(E)  requires  that  such  material 
either  be  kept  wet,  wrapped,  or  bagged 
if  the  material  is  not  immediately 
lowered  to  the  groimd.  The  option  to 
keep  the  material  wet  was  not  available 
under  the  original  version  of  the 
standard.  However,  keeping  the  material 
wet  will  minimize  fiber  release  and  will 
avoid  the  need  the  additional  handling 
required  when  the  material  is  wrapped 
or  bagged.  Although  wetting  may 
sometimes  not  be  feasible,  there  is  no 
reason  not  to  allow  its  use  as  an 
alternative  to  wrapping  or  bagging  in 
those  situations  where  it  is  feasible. 

As  corrected,  paragraph  (g)(8)(ii)(E) 
allows  material  to  be  carried  or  passed 
to  the  ground  by  hand  as  an  alternative 
to  being  lowered  by  means  of  a  dust- 
tight  chute,  crane  or  hoist.  This  gives 
employers  additional  flexibility  in 
situations  where  manual  lowering  is 
feasible.  For  example,  some  roofing  jobs 
may  involve  removal  of  amounts  of 
AC^  sufficiently  small  that  the  most 
feasible  method  of  lowering  the  material 
to  the  ground  may  be  to  have  it  carried 
off  the  roof  by  a  worker.  Also,  where  the 
roof  is  not  too  high  off  the  ground,  it 
may  be  feasible  to  pass  the  material  to 
the  ground  from  hand  to  hand.  As  long 
as  the  material  is  not  dropped  or  thrown 
to  the  ground,  OSHA  does  not  wish  to 
prohibit  use  of  lowering  methods  that 
do  not  give  rise  to  the  potential  for 
significant  fiber  release. 

Two  technical  amendments  dealing 
with  disposal  of  asbestos-containing 
roofing  material  are  also  being  made. 
Paragraph  (1)(2),  the  general  provision 
for  disposing  of  asbestos  waste,  is  being 
corrected  to  state  explicitly  that  the 
specific  requirements  for  disposal  of 
roofing  waste  in  paragraph  (g)(8)(ii) 
apply  in  lieu  of  the  general  requirement 
of  paragraph  (1)(2).  And  paragraph 
(g)(l)(iii).  which  generally  requires 
prompt  clean-up  and  disposal  of 
asbestos  waste  and  debris  in  leak-tight 
containers,  is  similarly  being  corrected 
to  state  that  the  specific  provisions  for 
clean-up  and  disposal  of  roofing  waste 
in  paragraph  (g](8](ii]  are  exclusive. 
Thus,  disposal  of  roofing  waste  is 
governed  exclusively  by  paragraph 
(g)(8)(ii)(E].  which  has  been  discussed 
above,  and  paragraph  (g)(8)(ii)(F).  which 


requires  that  once  roofing  material  has 
been  lowered  to  the  ground,  unwrapped 
material  shall  be  transferred  to  a  closed 
receptacle  in  a  manner  that  will 
preclude  the  dispersion  of  dust. 

(d)  Cleanup  of  Dust  and  Debris 

The  standard  contains  several 
requirements  aimed  at  assuring  that 
asbestos-containing  dust  and  debris  are 
cleaned  up  in  a  manner  that  minimizes 
worker  exposure.  Paragraph  (g}(l)(i) 
requires  that  HEPA  vacuums  be  used  to 
collect  all  dust  and  debris  containing 
ACM  or  PACM.  The  general  provision 
for  use  of  wet  methods  in  paragraph 
(g](l)(ii)  applies  during  cleanup 
operations.  And  dry  sweeping, 
shoveling,  or  other  dry  clean-up 
methods  are  prohibited  by  paragraph 
(g)(3)(iii). 

When  a  roof  is  to  be  removed,  there 
is  often  dust  and  debris  on  the  roof  that 
has  resulted  from  the  roofs  exposure  to 
the  elements  over  a  long  period  of  time. 
The  standard  does  not  require  HEPA 
vacuuming  of  such  general 
environmental  contamination  before 
roof  removal  work  begins  or  during  such 
work.  HEPA  vacuuming  of  dust  and 
debris  is  only  required  if  there  is  an 
indication  that  non-intact  ACM  is  the 
source  of  the  dust  and  debris.  Similarly, 
if  a  roofing  contractor  does  clean  up 
environmental  dust  and  debris  that  is 
not  associated  with  non-intact  ACM 
before  or  during  a  roof  removal  job.  the 
standard's  prohibition  on  use  of  dry 
clean-up  methods  does  not  apply. 

When  a  power  roof  cutter  is  used  to 
remove  built-up  roofing,  the  dust 
resulting  from  the  cut  is  non-intact 
ACM.  and  the  standard  requires  that  the 
dust  be  thoroughly  and  appropriately 
cleaned  up.  Rather  than  requiring  that 
such  dust  always  be  HEPA  vacuumed, 
paragraph  (g](8)(ii)(D)  is  being  corrected 
to  give  employers  additional  flexibility 
when  the  dust  can  be  removed  by  other 
means  that  prevent  it  frt)m  becoming 
airborne.  When  built-up  roofing  is 
removed  from  a  smooth-surface  roof 
(i.e..  a  non-aggregate  built-up  roof), 
paragraph  (g){8)(ii)(D)  now  permits 
employers,  as  an  alternative  to  HEPA 
vacuuming,  to  gently  sweep  and  then 
carefully  and  thoroughly  wipe  up  the 
still-wet  dust  and  debris  generated  by 
the  roof  cutter  and  left  along  the  cut 
line.  As  long  as  the  dust  is  completely 
wiped  up  while  it  is  wet.  this  method 
will  assure  that  the  dust  is  disposed  of 
without  becoming  airborne.  However, 
where  the  built-up  roofing  has  an 
aggregate  surface,  sweeping  and  wiping 
of  the  dust  generated  by  the  roof  cutter 
is  not  an  effective  alternative  because 
some  dust  will  remain  in  the  cracks  and 
crevasses  of  the  aggregate  surface. 


Federal  Register  /  Vol.  60.  No.  125  /  Thursday.  June  29.  1995  /  Rules  and  Regulations        33979 


Therefore.  HEPA  vacuuming  is  still 
required  in  this  situation. 

A  correcting  amendment  is  being 
made  to  paragraph  (g)(l)(i),  the  general 
provision  requiring  HEPA  vacuuming  of 
dust  and  debris,  to  acknowledge  that 
paragraph  (g)(8)(ii)(D)  contains  an 
exception  to  the  requirement  for  HEPA 
vacuuming  of  dust  and  debris  in  the 
case  of  removal  of  built-up  roofs  from 
smooth  bases.  The  amendment  to 
paragraph  (g){l)(i)  does  not  affect  the 
general  requirement  that  dust  and  debris 
associated  with  non-intact  roofing 
material  be  HEPA  vacuumed. 

(e)  Small  Removal  and  Repair  fobs 

Before  a  roof  has  reached  the  end  of 
its  useful  life  and  must  be  replaced,  it 
can  develop  leaks  that  must  be  repaired. 
When  only  a  small  area  of  an  asbestos- 
containing  roof  is  disturbed  during  a 
removal  or  repair  job.  the  potential  for 
exposure  is  much  lower  than  for  a 
complete  roof  removal  job.  and  all  of  the 
precautions  required  for  Class  II  or  III 
roof  removal  jobs  are  not  needed.  It 
would,  for  example,  be  unnecessarily 
burdensome  to  require  a  HEPA  vacuum 
to  be  lifted  to  a  roof  and  connected  to 
a  possibly  distant  source  of  electricity  if 
only  a  negligible  amount  of  dust  must 
be  collected.  Accordingly,  a  new 
paragraph  (g)(8)(ii)(H)  is  being 
promulgated  to  provide  that  removal  or 
repair  of  intact  roofing  less  than  25 
square  feet  in  area  does  not  require  use 
of  wet  methods  or  HEPA  vacuuming  as 
long  as  manual  methods  which  do  not 
render  the  material  non-intact  are  used 
and  no  visible  dust  is  created.  By 
requiring  that  hand  methods  be  used 
and  no  visible  dust  be  released,  the 
exception  is  limited  to  situations  where 
the  work  is  done  in  a  manner  that  does 
not  release  significant  numbers  of 
asbestos  fibers.  Moreover,  OSHA 
believes  that  the  25  square  foot  figiu«, 
which  represents  a  5-foot  square  area, 
represents  a  reasonable  cutoff  between 
small  repair  jobs  that  do  not  require  the 
full  range  of  protection  and  larger  jobs 
that  present  the  potential  for  significant 
exposures. 

Paragraph  {g)(8)(ii)(H)  is  located  in  a 
section  of  the  standard  that  addresses 
methods  of  compliance  for  Class  II 
work.  However,  a  job  that  qualifies  for 
the  exception  also  does  not  require  use 
of  wet  methods  and  Hl^J^A  vacuimiing 
under  provisions  of  the  standard 
applicable  to  Class  III  and  Class  IV 
roofing  operations. 

(f)  Clarifying  Corrections 

Several  corrections  are  being  made  to 
the  regulatory  language  to  clarify 
OSHA's  intent  and  avoid  uncertainty 


among  employers  who  must  comply 
with  the  standard. 

Paragraph  (f)(2)(ii),  which  describes 
the  basis  for  making  initial  exposure 
assessments,  is  being  corrected  to  state 
more  directly  that  the  initial  exposure 
assessment  must  be  based  on  jobsite 
monitoring  unless  a  negative  exposure 
assessment  has  been  made. 

The  introductory  sentence  of 
paragraph  (g)(8)(iii)  is  being  corrected  to 
clarify  OSHA's  intent  that  the 
requirements  of  paragraph  (g)(8)(iii)  do 
not  apply  to  removal  of  ACM  from  roofs 
but  only  to  removal  of  ACM  from 
building  exteriors  other  than  roofs. 

Paragraph  (k)(7)(ii)  is  being  corrected 
to  assure  that  signs  demarcating  a 
regulated  area  provide  accurate 
information  as  to  whether  respirators 
and  protective  clothing  are  required  in 
the  area.  As  originally  written,  the 
provision  required  all  such  signs  to  state 
that  respirators  and  protective  clothing 
must  be  worn  in  the  regulated  area. 
However,  this  information  was 
sometimes  inaccurate,  because  certain 
work  must  be  performed  in  regulated 
areas  even  when  the  employees  in  the 
area  are  not  required  to  wear  respirators 
and  protective  clothing.  For  example,  all 
Class  II  work  must  be  performed  in 
regulated  areas,  but  respirators  and/or 
protective  clothing  are  not  required 
during  such  work  if  the  material 
remains  substantially  intact  during 
removal  and  a  negative  exposure 
assessment  has  been  made.  Accordingly, 
paragraph  (k)(7)(ii)  is  being  corrected  to 
provide  that  signs  marking  regulated 
areas  must  state  that  respirators  and 
protective  clothing  must  be  worn  within 
the  area  only  when  the  standard  in  fact 
requires  such  protection. 

(g)  Clarifying  Interpretations 

Definition  of  "intact":  The  term 
"intact"  is  used  in  a  number  of 
provisions  of  the  standard  relating  to 
roofing  work.  For  example,  several 
paragraphs  discussed  above  differentiate 
between  "intact"  and  "non-intact" 
roofing  materials.  Similarly,  paragraph 
(g)(8)(ii)(A).  which  applies  to  Class  II 
roofing  removals,  requires  that  roofing 
material  be  removed  in  an  "intact"  state 
to  the  extent  feasible.  "Intact"  is  defined 
at  paragraph  (b)  to  mean  "that  the  ACM 
has  not  crumbled,  been  pulverized,  or 
otherwise  deteriorated  so  that  it  is  no 
longer  likely  to  be  bound  with  its 
matrix."  Accordingly,  paragraph 
(g)(8)(ii)(A)  is  satisfied  when  the  roofing 
material  is  removed  in  a  manner  that 
does  not  cause  it  to  crumble,  become 
pulverized,  or  otherwise  damaged  in  a 
manner  that  is  likely  to  release  asbestos 
fibers.  Also,  if  asbestos-containing 
roofing  material  is  not  removed  "in  a 


substantially  intact  state."  paragraph 
(h)(l)(ii)  requires  respirator  use.  In 
short,  the  meaning  of  the  term  "intact" 
has  considerable  importance  in 
determining  whether  and  how  roofing 
operations  are  regulated  under  the 
standard. 

Roofing  materials  that  are  separated 
into  pieces  in  the  process  of  removal  or 
repair  are  not  considered  to  be  "non- 
intact"  solely  because  the  material  has 
been  cut.  sliced,  pried,  or  otherwise 
separated  into  smaller  units  for  the 
purpose  of  removal.  The  condition  of 
the  smaller  units  or  pieces  of  removed 
roofing  (for  example,  a  2  foot  by  2  foot 
section  of  built-up  roofing)  must  be 
evaluated  against  the  definition  of  the 
term  "intact"  in  paragraph  (b)  of  the 
standard  in  order  to  determine  whether 
the  roofing  material  has  been  rendered 
"non-intact"  by  a  removal  or  repair 
operation.  For  example: 

a.  Built-up  roofing  (BUR)  that  has  been  cut 
into  smaller  sections  (e.g.,  using  a  power  roof 
cutter)  and  pried  up  from  the  roof  is  not 
deemed  to  be  "non-intact"  solely  because  it 
has  been  separated  into  pieces.  If  the  pieces 
of  removed  BUR  have  "not  crumbled,  been 
pulverized,  or  otherwise  deteriorated  so  that 
jlheyl  are  no  longer  likely  to  be  bound  with 
Itheirl  matrix."  then  they  are  "intact"  as 
defined  in  paragraph  (b)  of  the  standard.  On 
the  other  hand,  the  dust  created  by  the 
destructive  force  of  the  cutting  blade  of  a 
pKJwer  roof  cutter  would  be  considered  "non- 
intact." 

b.  The  same  interpretation  applies  to  other 
roofing  materials  which  are  typically 
removed  by  dividing  them  into  smaller  units. 
For  example,  roof  mastics  and  cements  are 
usually  pried,  chipped  or  scraped  off;  asphalt 
felt  underlayTtnents  are  sliced  and  rolled-up 
or  sometimes  scraped-off  or  chipped-off:  and 
flashings  are  sliced  into  manageable  units 
and  then  pried-up.  The  fact  that  roofing 
materials  have  been  removed  in  this  fashion 
does  not  by  itself  render  them  non-intact 
under  the  standard.  Rather,  the  removed 
pieces  of  roofing  must  be  evaluated  to 
determine  whether  they  are  "intact"  as 
defined  in  paragraph  lioi(b)  of  the  standard. 

c.  Likewise,  although  asbestos-cement  (A/ 
C)  shingles  are  pried  up  by  hand  and 
removed  as  individual  units  of  roofing, 
occasionally  incidental  breakage  of  the 
shingles  will  occur  even  during  careful 
removal  procedures.  Such  incidental 
breaking  does  not  in  and  of  itself  render  the 
material  non-intact  under  the  standard;  the 
question  is  whether  the  shingles  (whether 
broken  or  not)  have  been  crumbled, 
pulverized,  or  otherwise  are  not  likely  to  be 
bound  with  their  cementitious  matrix  as  a 
result  of  the  removal  operation.  The  same 
interpretation  applies  to  incidental  breakage 
of  other  asbestos-containing  roofing  materials 
during  removal  or  subsequent  handling. 

Paragraph  (h)(l)(ii)  requires  that 
respirators  be  used  if  the  material  is  not 
removed  in  a  "substantially  intact 
state."  This  provision  does  not  require 
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that  respirators  be  used  during  removal 
of  built-up  roohng  when  the  BUR  is  cut 
into  pieces. 

HEPA  Vacuuming.  Wet  Methods,  and 
Bagging  or  Wrapping  of  Removed 
Material:  Certain  of  the  corrections  to 
the  standard  that  have  been  described 
earlier  limit  the  situations  in  which 
HEPA  vacuuming,  wet  methods,  and 
bagging  or  wrapping  are  needed  when 
asbestos-containing  roohng  materials 
are  "intact"  both  prior  to  and  after 
removal.  Because  many  roof  removal 
jobs  involve  removal  of  intact  material, 
it  is  useful  to  summarize  when  these 
precautions  are  required. 

The  only  wet  method  required  when 
removing  intact  roofing  material  is 
continuous  misting  of  the  cutting  blade 
of  a  power  roof  cutter,  unless  the 
competent  person  determines  that 
misting  substantially  reduces  worker 
safety,  during  removal  of  built-up 
roofing.  HEPA  vacuuming  is  only 
required  to  remove  the  dust  that  the 
power  roof  cutter  leaves  behind  on 
aggregate-surface  built-up  roofs.  And 
intact  material  does  not  need  to  be 
bagged  or  wrapped  while  it  remains  on 
the  roof  prior  to  being  lowered  to  the 
ground.  The  material  must,  however,  be 
lowered  to  the  ground  before  the  end  of 
the  work  shift. 

OSHA  emphasizes  that  additional 
precautions  are  required  when  roofing 
material  is  non-intact.  All  dust  and 
debris  associated  with  such  material 
must  be  HEPA  vacuumed.  If  non-intact 
material  is  not  immediately  lowered  to 
the  ground,  it  must  be  kept  wet,  bagged, 
or  wrapped  while  it  remains  on  the  roof. 
Additional  use  of  wet  methods  will 
often  be  appropriate.  However,  because 
of  potential  safety  hazards  and  other 
problems  that  excessive  water  on  a  roof 
can  create,  the  degree  to  which  wet 
methods  are  used  is  left  to  the  sound 
judgment  of  the  competent  person. 
When  non-intact  material  is  removed, 
and  particularly  when  wet  methods  are 
not  used  or  when  their  use  is  limited, 
precautions  such  as  respirators  and 
protective  clothing,  which  must  be  used 
if  a  negative  exposure  assessment 
cannot  be  made,  will  be  required. 

Isolation  or  Shutdown  of  Air  Intakes: 
Paragraph  (g](8)(ii)(G)  requires  that  roof 
level  heating  and  ventilation  air  intake 
sources  be  isolated,  or  the  ventilation 
system  shut  down,  during  Class  n  roof 
removal  work.  The  purpose  of  this 
provision  is  to  prevent  asbestos  fibers 
from  entering  the  building's  ventilation 
system  and  being  inhaled  by  persons  in 
the  building. 

In  general,  paragraph  (g)(8)(ii)(G) 
requires  isolation  or  shutdown  only  of 
air  intakes  in  the  regxilated  area.  Under 
paragraph  (e).  regulated  areas  must  be 


established  and  demarcated  in  a  manner 
that  will  protect  persons  outside  the 
area  from  exposure  to  ast}estos. 
Therefore,  when  regulated  areas  have 
been  pro(>erly  established,  there  should 
not  be  a  significant  quantity  of  airborne 
asbestos  fibers  available  to  enter  air 
intakes  outside  the  regulated  area.  In 
some  circumstances,  however,  prudence 
will  dictate  that  air  intakes  even  outside 
the  regulated  area  be  isolated  or  shut 
down.  For  example,  if  the  opening  of  an 
intake  outside  the  regulated  is 
downwind  from  the  removal  work, 
variables  such  as  wind  speed  and 
proximity  and  orientation  of  the  intakes 
to  the  air  flow  may  warrant  isolation  or 
closure  of  the  intaike.  OSHA  expects  the 
competent  person  to  use  good  judgment 
to  effectuate  the  intent  of  the  provision. 
Forms  of  isolation  that  will  satisfy 
paragraph  (g)(8)(ii)(G),  depending  on  the 
circumstances  of  the  particular  job, 
include:  (1)  the  use  of  20  foot  "buffer 
zones,"  subject  to  the  exercise  of  good 
judgment  by  the  competent  person 
based  on  site-specific  conditions,  as 
discussed  in  the  August  10,  1994 
preamble,  59  Fed.  Reg.  at  41006;  (2)  the 
use  of  HEPA  filters  over  the  air  intakes: 
(3)  the  use  of  horizontal  or  vertical 
extensions  that  relocate  the  opening  of 
the  air  intake  outside  or  above  the 
regulated  area  or  away  from  or  above  a 
nearby  upwind  source  of  asbestos  fiber 
emissions;  or  (4)  covering  the  intake 
with  plastic  sheeting  or  another  kind  of 
barrier. 

5.  Respiratory  Protection 

Paragraph  (h)  of  Construction  and 
Shipyard  Employment  Standards. 

Respirators:  In  Class  I  operations  in 
which  a  negative  exposure  assessment  is 
not  obtained,  OSHA  has  clarified  its 
respiratory  protection  requirements  and 
has  determined  that  the  use  of  tight- 
fitting  powered  air-purifying  respirators 
is  permitted  if  the  exposure  assessment 
and  monitoring  show  that  exposure 
levels  do  not  exceed  1  f/cc  as  an  8  hour 
time  weighted  average.  Further  when 
supplied  air  respirators  are  used  in  such 
circumstances,  either  HEPA  egress 
cartridges  or  auxiliary  bottles  of  air  for 
supplied  air  respirators  will  be  allowed. 
Paragraph  (h)(2)(iv)  in  the  construction 
and  shipyard  standards  is  corrected  to 
incorporate  these  changes.  The 
respirator  tables  remain  unchanged. 

This  clarification  is  made  to  address 
the  concerns  of  participants  that 
although  a  higher  degree  of  respiratory 
protection  is  needed  in  Class  I 
operations  where  a  negative  exposiue 
assessment  is  not  produced,  there  are 
times  when  safety  hazards  (e.g., 
tripping),  worker  acceptability, 
configuration  of  the  work  area,  and 


feasibiUty  considerations  make  the 
choice  of  a  supphed-air  respirator  less 
optimal.  The  record  showed  that  tight- 
fitting  powered  air-purifying  respirators 
(PAPRs)  are  widely  accepted,  offer 
additional  mobility,  and  are  effective  at 
those  levels  and  therefore  are  a 
protective  alternative  to  supplied  air 
respirators.  Therefore,  when  an 
employer's  exposure  assessment  shows 
that  exposure  levels  will  be  below  1.0 
fibers  per  cubic  centimeter  (f/cc)  as  an 
8-hour  time-weighted  average,  OSHA  is 
allowing  use  of  PAPRs.  Where  a 
negative  exposure  assessment  is  not 
produced,  but  fiber  levels  are  controlled 
and  do  not  vary  above  1 .0  f/cc  as  an  8- 
hour  time-weighted  average,  OSHA 
beheves  use  of  PAPRs  is  appropriate. 

Additionally,  OSHA  has  noted  that 
operations  having  higher  fiber  levels  are 
often  quite  variable  and  that  the  time 
required  to  receive  sampling  results  may 
be  lengthy,  hence  the  standards 
continue  to  require  supplied  air 
respirators  when  fiber  levels  are  above 
the  1.0  f/cc  level.  Thus,  the  higher 
degree  of  protection  offered  by  supplied 
air  respirators  is  needed,  as  pointed  out 
by  rulemaking  participants  (Ex.  7-54, 
Ex.  143  at  48  and  63). 

OSHA  is  also  allowing  the  use  of 
HEPA  egress  cartridges  with  supplied 
air  respirators.  Participants  expressed 
concern  that  an  auxihary  positive 
pressure  self-contained  breathing 
apparatus  was  not  the  only  means  of 
adequately  providing  for  escape  from 
the  work  area  when  the  air  supply 
failed.  Many  felt  that  HEPA-escape 
cartridges  were  equally  effective  and 
should  be  allowed.  (See  discussion  in 
Ex.  143  at  65-69).  OSHA  notes  that 
careful  training  in  the  use  of  HEPA- 
egress  methods  and  of  auxiliary  positive 
pressure  self-contained  breathing 
apparatus  is  essential  to  their  effective 
use  in  emergency  situations. 

6.  Hygiene  Facilities  and  Practices  for 
Employees 

Paragraph  (j)  Construction  and 
Shipyard  Employment  Standards 

Some  participants  pointed  to  an 
apparent  inconsistency  in  the  hygiene 
requirements  in  the  standard.  OSHA  is 
correcting  the  provision  dealing  with 
clean  rooms,  (j)(l)(i)(C)  in  both 
standards,  to  clarify  that  showering  is 
required  and  then  the  worker  is  to  use 
a  clean  room  provided  by  the  employer 
to  put  on  street  clothes. 

Briefly,  the  overall  scheme  for 
showering  following  asbestos  work  is  as 
follows: 

1.  Class  I  work  involving  more  than 
25  Unear  or  10  square  feet  of  TSI  or 
surfacing  ACM,  adjacent  showers 
required  except  where  infeasible,  on 
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ships  or  for  outdoor  work.  These  may 
HEPA  vacuum  their  work  clothes, 
change  to  clean  work  clothes  and 
proceed  to  a  non-adjacent  shower. 

2.  Following  Class  1  jobs  involving 
less  than  25  linear  or  10  square  feet  of 
TSI  or  surfacing  ACM,  and  Class  II 
asbestos  operations  in  which  the  PELS 
may  be  exceeded,  showering  is  required, 
but  the  shower  need  not  be  adjacent  to 
the  work  site,  so  long  as  the  workers 
HEPA  vacuum  their  work  clothes  on 
dropcloths  and  use  proper  procedures 
for  clean-up  before  proceeding  to  a  non- 
contiguous shower. 

3.  Following  Class  III  work  where  the 
PELs  may  be  exceeded,  HEPA 
vacuuming  of  work  clothes  is  re<juired. 

For  Class  HI  operations  involving 
thermal  system  insulation  and/or 
surfacing  ACM/PACM  where  there  is  no 
exceedence  of  the  PELs,  HEPA 
vacuuming  of  workclothing  is  highly 
recommended,  though  not  required. 

7.  Communication  of  Hazards 

Paragraph  (k)  of  Construction  and 
Shipyard  Employment  Standards  and 
paragraph  (j)  of  General  Industry. 

O^A  is  making  some  corrections  of 
the  regulatory  text  to  clarify  (i)  which 
materials  an  employer  must  presume  are 
asbestos-containing,  (ii)  when  a 
reasonable  employer  must  investigate 
the  possibility  that  other  materials  are 
asbestos-containing,  (iii)  how  to  refute  a 
required  presumption  that  materials 
contain  asbestos,  (iv)  when  to  make 
these  decisions,  and  (v)  whom  to 
inform. 

The  term  "due  diligence"  is  not 
defined,  it  means  however,  that  a 
reasonable  employer,  informed  of  this 
standard  and  other  pertinent 
regulations,  must  inquire  into  the 
possibihty  that  a  building  material  is 
asbestos-containing.  The  required  extent 
of  the  inquiry  may  vary,  depending  on 
the  prevalence  of  the  ACM  for  that  use 
in  that  location,  previous  surveys, 
inspections,  and  other  knowledge 
sources,  and  the  date  the  material  was 

Paragraph  (k)(5)(ii)(B)  in  the 
construction  and  in  the  shipyard 
employment  standard  and  paragraph 
(j)(8)(ii)(B)  of  the  general  industry 
standard  are  clarified  to  address 
concerns  of  participants  regarding  the 
requirement  for  3  bulk  samples  to  rebut 
the  presumption  that  a  material  is  ACM. 
OSHA  clarifying  that  it  is  referencing 
the  EPA  sampling  protocol  of  40  CFR 
763.86.  This  requires  an  accredited 
inspector  (OSHA  allows  a  CIH)  to 
collect  samples  in  a  random 
representative  manner  from  each 
homogenous  area  of  surfacing  material: 
3  frx>m  each  homogeneous  area  of  less 


than  1,000  square  feet,  5  from  areas 
between  1,000  and  5,000  square  feet  and 

7  from  areas  greater  than  5,000  square 
feet.  In  addition,  one  sample  is  adequate 
bom  homogenous  patched  areas  of  TSI 
of  less  than  6  square  or  linear  feet.  For 
insulated  mechanical  systems  and  other 
"miscellaneous"  materials,  bulk 
samples  are  to  be  collected  "In  a  manner 
sufficient  to  determine  whether  the 
material  is  ot  is  not  ACM." 

Further,  this  scheme  will  allow  the 
inspector  or  QH  to  determine  that  a  TSI 
is  fiberglass,  foam  glass,  rubber  or  other 
non-asbestos  containing  material  and 
sampling  is  not  required  for  these 
materials.  Thus,  the  number  of  samples 
required  will  be  lessened  in  some 
situations  and  increased  in  others, 
depending  on  the  amount  of  material 
present.  Actual  sampling  may  be 
conducted  imder  the  supervision  of  a 
certified  industrial  hygienist  or 
accredited  inspector,  but  a  "visual 
identification"  may  be  made  on^y  by  a 
CIH  or  inspector. 

Training  Requirements:  Questions 
have  arisen  regarding  the  time 
requirements  for  "refresher"  training 
required  in  paragraph  (k)(9)(ii)  of  the 
construction  and  the  shipyard 
employment  standards.  OSHA  wishes  to 
clarify  that  for  Class  I  workers  and  for 
Class  I  and  Class  II  competent  persons 
whose  training  is  equivalent  to  that  of 
40  CFR  part  763,  subpart  E,  appendix  C, 
the  annual  refresher  training  shall  be  of 

8  hours  duration,  equivalent  to  that  in 
the  EPA  regulation.  For  all  others 
trained  imder  the  provisions  of  these 
standards,  annual  refresher  training  is 
required,  but  the  duration  is  not 
specified.  OSHA  believes  that  hands-on 
training  is  essential  for  both  initial  and 
refresher  training.  To  accomplish  this 
and  cover  essential  health  information, 
a  minimum  of  two  hours  training  will 
be  expected  for  Class  II  and  III  work. 

Training  for  Class  II  work:  In 
developing  the  revised  standards,  OSHA 
noted  that  asbestos  abatement  workers 
often  remove  large  amounts  of  the 
higher  hazard  materials  such  as  thermal 
system  ACM  and  sprayed-on  ACM  and 
other  ACM  having  somewhat  lower 
exposure  potential  such  as  siding, 
wallboard  and  other  building  materials. 
For  this  group  of  workers  OSHA 
continues  to  believe  that  training 
equivalent  to  that  of  EPA's  asbestos 
abatement  worker  training  is 
appropriate. 

However,  some  workers  will  remove 
only  ACM  which  is  not  TSI  or  surfacing 
ACM.  For  those  whose  work  involves 
removal  of  only  a  single  generic  type  of 
material,  OSHA  specified  that  an  8  hour 
training  course  would  be  acceptable. 
OSHA  continues  to  believe  that  this 


time  period  is  necess|^  for  training  ot 
workers  whose  duties  include  removal 
of  building  materials  such  as  roofing, 
flooring,  siding,  transite  panels  and 
ceiling  tiles. 

However,  it  has  been  brought  to  the 
agency's  attention  that  there  are  some 
other  types  of  materials  other  than  those 
listed  ACM  building  components.  These 
other  materials  include  gaskets, 
firedoors,  laboratory  hoods,  and  other 
materials  (for  example,  see  list  in  Ex.  1— 
183,  EPA's  "Greenbook"  Appendix  G, 
page  40).  However,  covering  all  required 
training  for  those  other  materials  is 
generally  not  assumed  to  take  8  hours. 
The  training  for  these  materials 
continues  to  require  covering  all  topics 
in  (k)(9}(viii)  of  the  Construction  and 
Shipyard  Employment  Standard,  all 
pertinent  work  practices  and  other 
controls  and  must  have  a  "hands-on" 
component.  OSHA  believes  that  such 
training  would  be  likely  to  require  at 
least  4  hours  to  adequately  cover  the 
topics,  methods,  and  hands-on  portion. 
OSHA  also  recognizes  that  many 
different  operations  will  be  covered  in 
this  type  of  training  and  that  the  time 
required  for  adequate  training  will  vary 
and  thus  the  period  is  not  specified. 

Training  for  Class  III  Work:  OSHA  has 
reviewed  the  training  requirements  for 
Class  in  work  for  employers  with  a 
stable  work  force  which  infrequently 
encounters  limited  types  of  asbestos  and 
generates  less  than  a  waste  bag  full  of 
dust  and  debris  (OSHA  notes  that  the 
waste  bag  dimensions  must  not  exceed 
60"  by  60").  These  operations  occur  at 
various  locations  such  as  refineries, 
power  plants,  or  in  the  communication 
industry  and  may  involve  rapidly 
completed  operations  such  as  removal 
of  a  small  gasket  from  a  pipeline  or 
drilling  a  bole  in  a  shingle  to  run  a  cable 
through  it.  In  submissions  to  the  record, 
participants  (e.g..  Exhibits  7-21,  7-99, 
7-101, 127, 145)  presented  sampling 
data  indicating  these  exposures  were 
well-controlled  by  the  use  of  work 
practices  by  workers  trained  under  the 
provisions  of  the  earlier  standards. 

The  standards  require  training 
equivalent  to  EPA's  "O&M"  training  as 
outlined  in  40  CFR  763.92.  This 
training,  which  was  originally  intended 
to  serve  as  part  of  an  operation  and 
maintenance  program  for  schools, 
provides  a  basis  for  training  for  those 
operations  in  most  other  buildings  and 
facilities.  However,  OSHA  has  re- 
evaluated the  requirements  for  this 
training  in  light  of  the  fact  that  Class  in 
operations  under  its  standards  include 
different  activities  than  managing 
installed  asbestos  containing  building 
materials  in  place.  This  16  hour  course 
may  not  serve  to  properly  prepare  those 
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whose  duties  incUlde  other  activities 
such  as  changing  an  intact  gasket,  in  a 
pipeline,  replacing  packings  or  making 
occasional  small  opening  in  shingles  to 
run  lines.  On  the  other  hand,  these  jobs 
often  involve  only  small  amounts  of 
asbestos  and  are  usually  brief  in 
duration,  infrequent,  and  often  take 
place  out  of  doors  requiring  different 
skills  so  that  some  of  the  requirements 
of  the  16  hour  course  are  not  relevant. 

OSHA  has  clarified  that,  as  for  other 
provisions  of  the  standards,  employers 
may  rely  on  their  well-trained 
competent  persons  to  decide  whether 
the  O&M-type  course  is  appropriate  to 
these  tasks.  If  it  is  determined  that  the 
curriculum,  equivalent  to  that  of  40  CFR 
763.92  does  not  adequately  cover  the 
topics  and  work  practices  needed  in  an 
operation,  the  employer's  competent 
person  may  certify  that  the  training 
contained  in  (k)(9)(viii)  is  more 
applicable  to  that  situation  and  may  opt 
to  designate  this  training,  as  long  as  the 
specific  work  practices,  other  controls 
necessary  and  "hands-on"  training  will 
be  adequately  covered. 

OSHA  anticipates  that  the  duration  of 
the  training  will  to  some  extent,  reflect 
the  complexity  and  hazard  of  the 
operation,  but  would  be  likely  to  require 
at  least  4  hours  of  initial  training  to 
adequately  cover  the  topics,  methods, 
and  hands-on  portion.  However,  the 
duration  of  such  training  is  not 
specified.  Annual  refresher  training  for 
this  group  of  workers  is  required, 
without  specified  duration. 

Paragraph  (j)(7](iv)  of  the  General 
Industry  standard  is  corrected  to  clarify 
the  requirement  for  awareness  training 
of  housekeepers.  The  word  "facifity"  is 
replaced  with  the  word  "area."  This 
clarifies  OSHA's  intention  that  only 
those  workers  whose  housekeeping 
duties  require  them  to  work  in  areas  of 
a  building  or  facility  in  which  asbestos 
or  presumed  asbestos  is  present  shall 
receive  awareness  training.  For 
example,  in  a  refinery  in  which  the  only 
ACM/PACM  is  outdoor  pipe  insulation 
and  the  housekeepers  duties  are  only 
within  the  office  building  on  the  site, 
the  employer  is  not  required  to  provide 
them  awareness  training.  Awareness 
training  is  required  for  those  whose 
duties  might  bring  them  into  contact 
with  ACM/PACM. 

Signs:  The  requirements  for  signs  in 
the  construction  standard  were 
inadvertently  omitted  from  the  general 
industry  standard.  The  paragraph  (k){6) 
of  the  1926.1101.  which  requires 
asbestos  warning  signs  in,areas  of 
buildings  where  there  is  ACM/PACM,  is 
added  to  1910.1001  and  becomes 
paragraph  (j)(3)(v). 


8.  Medical  Surreillance 

Paragraph  (m)  Construction  and 
Shipyard  Employment  Standard. 

OSHA  inadvertently  included  more 
extensive  medical  requirements  for  2 
groups  of  workers  who  perform  lower 
risk  work.  Accordingly.  OSHA  is 
clarifying  paragraph  (m)(l)(i)  to  reduce 
requirements  for  medical  surveillance 
for  two  groups  of  workers.  For  the  first 
group,  occasional  wearers  of  respirators, 
the  more  comprehensive  physical 
examination  required  by  the  asbestos 
standards  is  not  necessary  for  workers 
who  are  required  to  weeir  negative 
pressure  respirators  while  performing 
Class  I,  II,  or  III  work  for  less  than  30 
days  per  year.  For  this  group,  a 
physician  must  ensure  that  employees 
are  able  to  use  a  respirator.  The  interval 
for  such  determinations  is  one  year. 
This  provision  is  similar  to  that  of 
1910.134,  the  Respiratory  Protection 
Standard,  which  is  currently  in 
rulemaking.  This  provision  may  be 
amended  as  a  result  of  that  process,  at 
which  time  OSHA  may  reconsider  this 
provision  in  the  asbestos  standards  also. 

Class  II  and  Class  III  Medical 
Surveillance:  The  second  group  are 
workers  who  perform  Class  II  and  Class 
III  operations  very  briefly  and 
occasionally,  and  are  exposed  below  the 
permissible  exposure  level  (PEL).  The 
standard  provides  medical  surveillance 
for  all  workers  below  the  PEL  who 
engaged  in  Class  II  or  III  operations  for 
30  or  more  days  per  year.  However, 
OSHA  now  clarifies  that  the  30-day 
requirement  should  be  corrected  to 
exclude  days  in  which  less  than  one 
hour  is  spent  in  Class  II  or  III  work 
when  work  practices  that  fully  comply 
with  the  standard's  requirements  are 
followed.  As  thus  modified,  the 
standard  more  closely  reflects  OSHA's 
policy  of  requiring  medical  surveillance 
for  workers  exposed  at  or  above  an 
action  level  for  30  or  more  days  per 
year. 

The  1 986  asbestos  standard  required 
medical  surveillance  for  workers 
exposed  above  the  action  level  (then  0.1 
f/cc)  for  30  or  more  days  per  year. 
OSHA  standards  for  oUier  toxic  air 
contaminants,  including  lead,  cadmium, 
benzene,  and  ethylene  oxide,  similarly 
trigger  medical  surveillance  by  exposure 
at  or  above  an  action  level  of  30  or  more 
days  per  year.  When  the  court  of 
appeals  remanded  the  1986  standard  for 
OSHA  to  re-evaluate  whether  the  8-hour 
time  weighted  average  exposure  limit 
(then  0.2  f/cc)  should  be  lowered,  it  also 
instructed  OSHA  to  reconsider  making 
a  corresponding  reduction  in  the  action 
level.  However,  in  lowering  the  8-hour 
time  weighted  average  exposure  limit 


(TWA)  to  0.1  f/cc  in  the  present 
standard,  OSHA  decided  not  to  set  an 
action  level  equal  to  half  the  new  TWA. 
This  decision  was  based  on  the 
difficulty  of  obtaining  reliable  and 
reproducible  measurements  of  asbestos 
concentrations  as  low  as  0.05  f/cc  under 
jobsite  conditions  (see  59  FR  at  40975). 

Instead  of  triggering  medical 
surveillance  by  an  action  level  of  0.05 
f/cc.  the  asbestos  standard  required 
medical  surveillance  for  all  workers 
who  engaged  in  Class  I,  II,  or  III  work 
for  30  days  or  more  per  year.  Thus,  for 
medical  surveillance  purposes,  the 
standard  uses  the  classification  system 
as  a  surrogate  for  the  action  level.  OSHA 
believed  that  using  Class  II  and  III  work 
in  particular  to  trigger  medical 
surveillance  would  be  approximately 
the  equivalent  of  triggering  medical 
surveillance  by  an  action  level  of  0.05 
f/cc,  for  while  most  Class  II  and  Class 
III  jobs  are  not  expected  to  exceed  the 
8-hour  TWA  of  0.1  f/cc,  they  involve  the 
removal  of  substantial  amounts  of 
asbestos  containing  material  and  may 
approach  or  exceed  levels  of  0.05  f/cc. 

OSHA  continues  to  believe  that  the 
classification  system  is  a  reasonable 
surrogate  for  an  action  level  and  that 
workers  who  perform  Class  II  and/or 
Class  III  work  for  30  or  more  days  per 
year  should  generally  receive  medical 
surveillance  under  the  standard. 
However,  OSHA  is  correcting  the 
standard  to  exclude  from  the  30-day 
count  those  days  in  which  the  worker 
engages  in  Class  II  or  III  work  for  one 
hour  or  less  when  such  work  is 
performed  in  accordance  with  the  work 
practices  required  by  the  standard. 
When  the  standard's  work  practices  are 
followed  during  Class  II  and  Class  III 
work,  the  rulemaking  record  shows  that 
the  TWA  will  usually  not  be  exceeded 
even  if  the  work  continues  for  all  or 
most  of  an  8-hour  work  shift  (see  59  FR 
at  41000-41008).  Thus,  in  most  cases, 
employers  will  choose  not  to  monitor 
specific  jobs  because  they  have  historic 
and/or  objective  data. 

OSHA  believes  that  where  historic 
and/or  objective  data  exempt  an 
employer  from  monitoring  most 
exposures  will  be  well  below  the  TWA 
of  0.1  f/cc.  and  would  also  be  below 
0.05  f/cc,  if  the  job  takes  less  than  one 
hour  and  the  proper  work  practices  are 
used.  Therefore,  the  classification 
system  wrill  be  a  more  accurate  surrogate 
for  an  action  level  if  those  days  in 
which  employees  perform  Class  II  or 
Class  III  work  for  one  hour  or  less  while 
using  proper  work  practices  are 
excluded  from  the  number  of  days  that 
count  toward  the  medical  surveillance 
requirement.  OSHA  believes  that  this 
adjustment  better  aligns  the  standard 
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with  OSHA's  policy  of  requiring 
medical  surveillance  of  workers  who  are 
exposed  to  a  level  equal  to  or  exceeding 
an  action  level  of  half  the  permissible  8- 
hour  time  weighted  average  for  30  or 
more  days  per  year. 

OSHA  beheves  that  the  one-hour 
period  is  a  reasonable  cutoff  between 
jobs  of  brief  duration  and  those  that 
cover  a  substantial  part  of  the  work 
shift.  In  addition  to  more  accurately 
reflecting  OSHA's  usual  medical 
surveillance  policy,  this  correction  will 
avoid  imposing  urmecessary 
recordkeeping  burdens  on  employers  by 
enabling  them  to  avoid  recording,  for 
medical  surveillance  purposes,  each  day 
an  employee  engages  in  Class  II  or  III 
work  even  when  that  work  may  last 
only  a  few  minutes. 

9.  Appendices 

General  Industry  Standard.  Appendix 
F,  Shipyard  Employment  Standard, 
Appendix  L: 

TTiroughout  the  discussion  of  asbestos 
exposure  during  brake  and  clutch  repair 
work  in  the  preamble,  OSHA  stated  that 
it  would  require  training  of  technicians/ 
mechanics  in  the  proper  use  of  work 
practices  to  be  used  during  these 
operations.  However,  language  to  that 
effect  was  inadvertently  omitted  from 
the  appendices  describing  the 
mandatory  work  practices.  This 
document  corrects  the  text  of  the 
appendix  in  both  1910.1001  and 
1915.1001  to  include  a  requirement  that 
technicians/mechanics  be  trained  in  the 
proper  use  of  the  preferred  or  equivalent 
work  practices. 

Equivalency  of  Alternate  Methods  for 
Brake  Work:  OSHA  is  also  correcting 
Appendix  F  of  the  General  Industry  and 
Appendix  L  of  the  Shipyards 
Employment  standard  to  indicate  that 
the  fiber  level  required  to  demonstrate 
the  equivalency  of  an  alternate  method 
of  asbestos  control  in  brake  and  clutch 
work  is  0.016  f/cc.  As  originally  drafted, 
the  standard  set  the  equivalency 
criterion  at  0.004  f/cc.  This  was  based 
on  a  NIOSH  study  (Ex.  1-112)  showing 
that  the  preferred  methods  of  asbestos 
control  in  brake  and  clutch  work  could 
attain  exposure  levels  ranging  from 
0.004  to  0.016  f/cc.  OSHA  has 
determined  that  the  more  appropriate 
value  for  an  equivalent  method  to  attain 
is  the  high  end  of  the  range  of  values 
foimd  to  be  attainable  in  this  study,  or 
0.016  f/cc.  Setting  the  equivalency  level 
at  this  value  will  assure  that  an 
equivalent  method  provides  workers 
with  effective  protection  against 
asbestos  exposure  without  making  the 
equivalency  criterion  so  low  as  to 
discourage  development  of  alternative 
methods  of  protecting  brake  and  clutch 


workers.  The  standard  lists  two 
preferred  methods  of  asbestos  control 
during  brake  and  clutch  work:  the 
Negative  Pressure  Enclosure/HEPA 
Vacuum  System  Method  and  the  Low 
Pressure/ Wet  Cleaning  Method.  The 
appendices  to  the  general  industry  and 
shipyard  standards  give  detailed 
descriptions  of  these  methods.  When 
these  methods  are  properly  used  by 
trained  workers,  employers  are  in  full 
compliance  with  the  standard. 

The  standard  also  permits  the  use  of 
equivalent  methods  that  can  be  shown 
to  comply  with  the  equivalency 
criterion,  as  corrected  by  this  document, 
of  0.016  f/cc.  Like  the  preferred 
methods,  an  equivalent  method  must 
include  a  detailed  description  of  the 
practices  that  must  be  followed  when 
the  method  is  used.  Since  equivalent 
methods  are  not  set  forth  in  the 
standard,  an  employer  who  uses  such  a 
method  must  have  a  written  description 
of  the  method  that  contains  sufficient 
detail  that  the  method  can  be 
reproduced.  When  the  method  meets 
the  equivalency  criterion  and  the 
workers  who  use  it  are  properly  trained, 
then  just  as  when  a  preferred  method  is 
used,  the  employer  is  in  full  compliance 
with  the  standard. 

The  proposed  standard  described  a 
method,  referred  to  as  the  Spray  Can/ 
Solvent  System  Method,  that  OSHA  did 
not  include  as  a  preferred  method  in  the 
final  standard.  However,  OSHA  has 
determined  from  the  NIOSH  study  that 
the  Spray  Can/Solvent  System  Method, 
as  described  in  the  proposed  standard, 
meets  the  corrected  equivalency 
criterion  of  0.016  f/cc.  Accordingly,  the 
Spray  Can/Solvent  Spray  System 
Method  qualifies  as  an  equivalent 
method  under  the  corrected  equivalency 
criterion.  When  employers  use  the 
Spray  Can/Solvent  System  Method,  they 
must  adhere  to  the  work  practices  listed 
in  the  proposed  standard  for  the  method 
to  qualify  as  an  equivalent  method.  For 
convenience,  those  work  practices  are 
reiterated  here. 

(1)  The  spray  can/solvent  system  shall 
be  used  to  first  wet  the  brake  and  clutch 
parts.  Then,  the  brake  and  clutch  parts 
shall  be  wiped  clean  with  a  cloth. 

(2)  The  cloth  shall  be  placed  in  an 
impermeable,  properly  labelled, 
container  and  then  properly  disposed 
of,  or  the  cloth  shall  be  laundered  in  a 
way  that  prevents  the  release  of  asbestos 
fibers  in  excess  of  0.1  fibers  per  cubic 
centimeter  of  air. 

(3)  Any  spills  of  solvent  or  any 
asbestos-containing  waste  material  shall 
be  cleaned  up  immediately. 

(4)  The  use  of  dry  brushing  during 
solvent  spray  operations  is  prohibited. 


The  foregoing  is  an  adequate  written 
description  of  the  Spray  Can  Solvent 
System  Method  within  the  meaning  of 
Appendix  F  to  the  general  industry 
standard  and  Appendix  L  of  the 
shipyard  employment  standard. 

■The  standard  and  this  correction 
document  are  issued  under  the 
authority  of  sections  4,  6{b),  8(c),  and 
8(g)  of  the  Occupational  Safety  and 
Health  Act  of  1970  (29  U.S.C.  653.  655. 
657);  Sec.  107.  Contract  Work  Hours  and 
Safety  Standards  Act  (Construction 
Safety  Act.  40  U.S.C.  333);  Sec.  41. 
Longshore  and  Harbor  Workers' 
Compensation  Act  (33  U.S.C.  941);  and 
29  CFR  Part  1911. 

Correction  of  Publication 

The  following  corrections  are  made  in 
the  final  rule  for  Occupational  Exposure 
to  Asbestos  published  in  the  Federal 
Register  on  August  10.  1994  (59  FR 
40964). 

1.  On  page  40964.  in  the  first  colunm, 
in  the  first  paragraph  entitled 
"Summary."  line  23  is  corrected  by 
removing  the  words  "high  hazard". 

2.  On  page  40972.  line  11  of  the  first 
column,  the  word  "informing"  is 
corrected  to  read  "inform". 

3.  On  page  40972,  in  the  first  column, 
in  the  second  full  paragraph,  line  14,  the 
words  "after  1979"  are  corrected  to  read 
"no  later  than  1980". 

4.  On  page  40975,  in  the  first  coliunn, 
in  the  last  paragraph,  Une  10  is 
corrected  by  adding  the  words  "perform 
housekeeping"  after  the  word  "who". 

5.  On  page  40977.  line  17  of  the 
second  column,  the  words  "Class  II"  are 
corrected  to  read  "Class  III". 

6.  On  page  40977.  in  the  second  to 
third  column,  in  the  paragraph  under 
the  heading  entitled  "Disturbance," 
lines  4  through  7  are  corrected  to  read 
"definition,  disturbance  means 
activities  that  disrupt  the  matrix  of  ACM 
or  PACM.  crumble  or  pulverize  ACM  or 
PACM,  or  generate  visible  debris  from 
ACM  or  PACM.  It  also  includes". 

7.  On  page  40978,  in  the  first  column, 
the  paragraph  under  the  heading 
entitled  "Presumed  Asbestos-Containing 
Material  (PACM)"  is  corrected  to  read: 

*        •         •         *        • 

In  all  three  standards,  "presumed 
asbestos  containing  material,"  "PACM" 
means  thermal  system  insulation  and 
sprayed  on  and/or  troweled  on,  or 
otherwise  applied  surfacing  material  in 
buildings  constructed  no  later  than 
1980.  In  many  places  in  the  Preamble, 
OSHA  refers  to  "high  risk"  ACM  and 
PACM.  These  terms  are  not  used  in  the 
regulatory  text.  The  term  "high  risk" 
refers  to  the  possibiUty  or  potential  for 
injury  and  does  not  mean  injury  will 
necessarily  occur.  OSHA  uses  these 
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terms  in  the  Preamble  in  a  relative  sense 
to  describe  its  Hndings  that  TSI  and 
surfacing  material  are  more  prevalent 
and  can  be  more  friable  than  many  other 
asbestos-containing  materials  in 
buildings.  As  discussed  elsewhere  in 
the  Preamble,  OSHA  finds  that  the 
OSHA-required  provisions  involving  all 
types  of  ACM  should  result  in  low 
exposure  levels  that  would  protect 
employees  from  significant  risk. 
Although  these  materials  may  have  been 
installed  in  small  quantities  after  1980, 
OSHA  finds  that  their  installation  is 
unlikely  after  that  date. 
•        •        »        •        * 

8.  On  page  40986.  in  the  first  column, 
in  the  first  paragraph,  line  21.  the  word 
"a"  is  corrected  to  read  "an". 

9.  On  page  40986,  line  5  of  the  third 
column  is  corrected  by  removing  the 
word  "listing". 

10.  On  page  40987.  in  the  third 
column,  under  the  heading  entitled 
"Floor  Maintenance,"  in  the  first 
paragraph,  line  17.  the  word  "speed"  is 
corrected  to  read  "speeds". 

11.  On  page  40988,  in  the  second 
column,  in  the  second  full  paragraph, 
line  15.  the  word  "Method"  is  corrected 
to  read  "Methods". 

12.  On  page  40988,  in  the  third 
column,  in  the  third  full  paragraph,  line 
4  is  corrected  by  removing  the  comma 
after  the  word  "prior". 

13.  On  page  40988,  in  the  third 
column,  in  the  third  full  paragraph,  line 
11,  the  word  "if  is  corrected  to  read 
"is". 

14.  On  page  40988.  in  the  third 
column,  in  the  last  paragraph,  line  4  is 
corrected  by  adding  the  word  "the"  after 
the  word  "oV. 

15.  On  page  40989.  in  the  second 
column,  under  the  heading  entitled 
"Other  Basic  Controls  "  in  the  first 
paragraph,  line  13,  the  number  "(2)"  is 
corrected  to  read  "(3)". 

16.  On  page  40990,  in  the  first 
column,  in  the  second  full  paragraph, 
the  last  line,  the  words  "see  (g)(4)(F)" 
are  corrected  to  read  "see  paragraph 
(g)(4)(vi)". 

17.  On  page  40990.  in  the  second 
colujnn.  in  the  third  full  paragraph,  line 
7.  the  words  "paragraph  B"  are 
corrected  to  read  "paragraph  (b)". 

18.  On  page  40991,  line  12  of  the  first 
column  is  corrected  to  read  "asbestos 
panel:  9  square  feet;  pipe". 

19.  On  page  41000.  in  the  first 
column,  in  the  first  full  paragraph,  the 
last  line  is  corrected  by  removing  the 
words  "in  a". 

20.  On  page  41000,  in  the  third 
column,  in  the  first  paragraph,  line  5, 
the  words  "paragraph  (g)(ii)(a)"  are 
corrected  to  read  "paragraph  (g)(8)(i)". 


21.  On  page  41004.  in  the  second 
column,  under  the  heading  entitled 
"Roofing  Operations,"  in  the  first 
paragraph,  line  19  is  corrected  by 
adding  the  word  "the"  after  the  word 
"to". 

22.  On  page  41009,  in  the  second 
column,  in  die  last  paragraph,  line  3,  the 
number  "(9)"  is  corrected  to  read  "(10)". 

23.  On  page  41009.  in  the  second 
column,  in  the  last  paragraph,  line  18, 
the  word  "contained"  is  corrected  to 
read  "containing". 

24.  Oh  page  41009,  in  the  second 
column,  in  the  last  paragraph,  line  20, 
the  words  "Paragraph  (g)(9)"  are 
corrected  to  read  "Paragraph  (g)(10)". 

25.  On  page  41009,  in  the  third 
column,  in  the  first  paragraph,  line  1. 
the  words  "paragraph  (g)"  are  corrected 
to  read  "paragraph  (g)(10)(i)". 

26.  On  page  41009.  in  the  third 
column,  in  the  first  paragraph,  line  11, 
the  words  "(g)(g)(iv)"  are  corrected  to 
read  "(g)(10)(i)". 

27.  On  page  41010,  in  the  first 
colimin,  in  the  third  full  paragraph,  line 
3,  the  words  "engineeromg  cpmtrp"  are 
corrected  to  read  "engineering 
controls". 

28.  On  page  41014,  in  the  third 
column,  in  the  last  paragraph,  line  16, 
the  words  "before  1980"  are  corrected  to 
read  "no  later  than  1980". 

29.  On  page  41015,  in  the  first 
coliunn,  in  the  third  full  paragraph,  line 
1  is  corrected  by  removing  the  word 
"the". 

30.  On  page  41016,  in  the  first 
column,  in  the  last  paragraph,  lines  8, 
9. 10.  and  15,  the  words  "high  hazard" 
are  corrected  to  read  "high  risk". 

31.  On  page  41016,  in  the  second 
column,  in  the  last  paragraph,  line  6  is 
corrected  by  removing  the  word  "a". 

32.  On  page  41016,  line  28  of  the  third 
column,  the  words  "high  hazard"  are 
corrected  to  read  "potentially  high 
risk". 

33.  On  page  41017,  in  the  first 
column,  in  die  first  full  paragraph,  line 
18,  the  words  "before  1980"  are 
corrected  to  read  "no  later  than  1980". 

34.  On  page  41017,  in  the  second 
column,  beginning  in  line  6,  the 
sentence  "Neither  EPA's  revised  MAP 
nor  OSHA  requires  specific  training  or 
accreditation  of  persons  who  only 
visually  inspect  the  condition  of  ACM/ 
PACM."  is  removed. 

35.  On  page  41020,  in  the  first 
column,  under  the  heading  entitled 

"  Training  Requirements  for  Employees 
Performing  Class  HI  and  IV  Work,"  in 
the  first  paragraph,  lines  25  through  28 
are  corrected  to  read  "consistent  with 
EPA  requirements  for  training  of  local 
education  agency  maintenance  and 


custodial  staff  as  set  forth  at  40  CFR 
763.92(a)(2).". 

36.  On  page  41023,  in  the  second 
column,  in  die  first  full  paragraph,  line 
1 1  is  corrected  by  adding  the  word 
"school"  after  the  word  "asbestos- 
containing". 

37.  On  page  41023,  in  the  third 
column,  in  the  second  paragraph,  lines 
8  through  11  are  corrected  to  read 
"trained  in  a  course  consistent  with 
EPA  requirements  for  training  of  local 
education  agency  maintenance  and 
custodial  staff  as  set  forth  at  40  CFR 
763.92(a)(2).  If  clean-up  work  is  done 
vdthin". 

38.  On  page  41044,  in  Table  7.  in  the 
last  column  entitled  "Total  annual 
incremental  control  costs,"  the  figure 
"24,787.345"  is  corrected  to  read 
"14,787,345". 

§1910.1001    [Corrected] 

39.  On  page  41057,  in  the  third 
column,  in  §  1910.1001.  paragraph 
(a)(2),  line  5,  the  number  "1926.58"  is 
corrected  to  read  "1926.1101". 

40.  On  page  41057,  in  the  third 
column,  in  §  1910.1001.  paragraph 
(a)(3).  line  7.  the  number  "1915.191"  is 
corrected  to  read  "1915.1001". 

41.  On  page  41058,  in  the  first 
column,  in  §  1910.1001,  paragraph  (b),  a 
definition  of  "Certified  industrial 
hygienist"  is  added  before  the  definition 
of  "Director''  to  read: 
***** 

(b)*  *  * 

Certified  industrial  hygienist  (CIH) 
means  one  certified  in  the  practice  of 
industrial  hygiene  by  the  American 
Board  of  Industrial  Hygiene. 
***** 

42.  On  page  41058,  in  the  first 
column,  in  §  1910.1001,  paragraph  (b),  a 
definition  of  "Homogeneous  area"  is 
added  before  the  definition  of 
"Industrial  hygienist"  to  read: 
***** 

(b)*  *  • 

Homogeneous  area  means  an  area  of 
surfacing  material  or  thermal  system 
insulation  that  is  uniform  in  color  and 
texture. 
***** 

43.  On  page  41058,  in  the  first 
column,  in  §  1910.1001,  paragraph  (b), 
the  definition  of  "PACM'  is  corrected  to 
scad: 

***** 

(b)*  •  * 

P/\CAf  means  "presumed  asbestos 
containing  material." 

***** 

44.  On  page  41058,  in  the  first 
column,  in  §  1910.1001,  paragraph  (b),  a 
definition  of  "Presumed  asbestos 
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containing  material"  is  added  before  the 
definition  of  "Regulated  area"  to  read: 

(b)*  *  • 

Presumed  asbestos  containing 
material  means  thermal  system 
insulation  and  surfacing  material  foimd 
in  buildings  constructed  no  later  than 
1980.  The  designation  of  a  material  as 
"PACM"  may  be  rebutted  pursuant  to 
paragraph  (j)(8)  of  this  section. 
***** 

45-48.  On  page  41058,  in  the  first 
column,  in  §  1910.1001,  paragraph  (b), 
the  following  definitions  are  added  in 
alphabetical  order  after  the  definition  of 
"Regulated  area"  to  read: 
***** 

(b)*  *  * 

Surfacing  ACM  means  surfacing 
material  which  contains  more  than  1% 
asbestos. 

Surfacing  material  means  material 
that  is  sprayed,  troweled-on  or 
otherwise  applied  to  surfaces  (such  as 
acoustical  plaster  on  ceilings  and 
fireproofing  materials  on  structural 
members,  or  other  materials  on  surfaces 
for  acoustical,  fireproofing,  and  other 
purposes). 

Thermal  System  Insulation  (TSI) 
means  ACM  applied  to  pipes,  fittings, 
boilers,  breeching,  tanks,  ducts  or  other 
structural  components  to  prevent  heat 
loss  or  gain. 

Thermal  System  Insulation  ACM 
means  thermal  system  insulation  which 
contains  more  than  1%  asbestos. 
***** 

49.  On  page  41058,  in  the  first 
column,  in  §  1910.1001,  paragraph 
(c)(1).  line  4  is  corrected  by  adding  the 
word  "in"  after  the  word  "asbestos". 

50.  On  page  41058,  in  the  first 
column,  in  §  1910.1001,  paragraph 
(c)(1),  line  8,  the  word  "of  is  corrected 
to  read  "to". 

51.  On  page  41058,  in  the  first 
column,  in  §  1910.1001,  paragraph 
(c)(2),  line  7  is  corrected  by  adding  the 
words  "as  determined  by  the  method 
prescribeiin  Appendix  A  to  this 
section,  or  by  an  equivalent  method" 
after  the  word  "minutes". 

52.  On  page  41058,  in  §  1910.1001, 
paragraph  (d)(5),  line  5  of  the  third 
column,  the  words  "action  level"  are 
corrected  to  read  "PEL". 

53.  On  page  41059,  in  the  second 
column,  in  §  1910.1001,  paragraph 
(f)(l)(viii)  is  corrected  by  removing  the 
word  "of  on  the  last  line  of  the 
paragraph. 

54.  On  page  41059,  in  the  third 
column,  in  §  1910.1001,  paragraph 
(f)(3)(i),  line  24,  the  words  "Appendix  F 
of  are  corrected  to  read  "Appendix  F 
to". 


55.  On  page  41060,  in  the  third 
column  above  Table  1,  in  §  1910.1001, 
paragraph  (g)(2)(ii)  introductory  text, 
line  2  is  corrected  by  adding  the  words 
"tight-fitting"  before  the  word 
"powered". 

56.  On  page  41060,  in  §  1910.1001, 
paragraph  (g)(2),  in  Table  1,  under  the 
heading  "Airborne  concentration  of 
asbestos  or  conditions  of  use,"  lines  1 
through  3  are  corrected  to  read  "Not  in 
excess  of  1  f/cc  (10  X  PEL)." 

57.  On  page  41060,  in  the  first  column 
below  Table  1,  in  §  1910.1001, 
paragraph  (g)(3)(iii),  line  2  is  corrected 
by  removing  the  comma  after  the  word 
"shall". 

58-59.  On  page  41060,  in  the  first 
column  below  Table  1,  in  §  1910.1001, 
paragraph  (g)(3)(iv),  line  10,  the  word 
"employee"  is  corrected  to  read 
"employees". 

60.  On  page  41060,  in  the  second 
column  below  Table  1,  in  §  1910.1001, 
paragraph  (g)(4)(ii),  line  11,  the  word 
"or*  is  corrected  to  read  "to". 

61.  On  page  41060,  in  the  second 
column  below  Table  1,  in  §  1910.1001, 
paragraph  (g)(4)(ii),  the  last  line,  the 
number  "(ii)"  is  corrected  to  read  "(i)". 

62.  On  page  41060,  in  the  third 
column  below  Table  1,  in  §  1910.1001, 
paragraph  (h)(2)(iv),  the  last  line,  the 
number  "(2)"  is  corrected  to  read  "(4)". 

63.  On  page  41061,  in  the  first 
column,  in  §1910.1001,  paragraph 
(i)(2)(i),  line  4  is  corrected  by  adding  a 
comma  after  the  word  "limit". 

64.  On  page  41061,  in  the  second 
column,  in  §  1910.1001,  paragraph  (j) 
introductory  text,  line  30  is  corrected  by 
removing  a  closed  parenthesis  after  the 
number  "1926.58". 

65.  On  page  41061,  in  the  second 
column,  in  §  1910.1001,  paragraph  (j)(l), 
line  5  is  corrected  by  adding  the  words 
"in  buildings  constructed  no  later  than 
1980"  after  the  word  "ACM". 

66.  On  page  41061,  in  the  second 
column,  in  §  1910.1001,  paragraph  {j)(l), 
line  8,  the  word  "(B)"  is  corrected  to 
read  "(b)". 

6?.  On  page  41061,  in  the  second 
column,  in  §  1910.1001,  paragraph  (j)(l), 
line  9,  the  word  "standard"  is  corrected 
to  read  "section". 

68.  On  page  41061,  in  §  1910.1001. 
paragraph  (j)(l),  line  1  of  the  third 
column,  the  words  "paragraph  (j)(6)" 
are  corrected  to  read  "paragraph 
(j)(8)(iii)". 

69.  On  page  41061,  in  the  third 
column,  in  §  1910.1001.  paragraph 
(i)(2)(i)  is  corrected  to  read: 
***** 

(j)*   *   * 

(2)  *   *   *  (i)  Building  and  facility 
owners  shall  determine  the  presence. 


location,  and  quantity  of  ACM  and/or 
PACM  at  the  work  site.  Employers  and 
building  and  facihty  owners  shall 
exercise  due  diligence  in  complying 
with  these  requirements  to  inform 
employers  and  employees  about  the 
presence  and  location  of  ACM  and 
PACM. 
***** 

70.  On  page  41061,  in  the  third 
column,  in  §  1910.1001,  paragraph 
(j)(2)(iii)  is  corrected  to  read: 

***** 

(j)*   •   * 

(2)*    •    * 

(iii)  Building  and  faciUty  owners  shall 
inform  employers  of  employees,  and 
employers  shall  inform  employees  who 
will  perform  housekeeping  activities  in 
areas  which  contain  ACM  and/or  PACM 
of  the  presence  and  location  of  ACM 
and/or  PACM  in  such  areas  which  may 
be  contacted  during  such  activities. 
***** 

71.  On  page  41061.  in  the  third 
column,  in  §  1910.1001,  paragraph 
(j)(3)(ii)  is  corrected  to  read: 

*        *      .  *        •        • 

())••• 

(3)*    *    • 

(ii)  Sign  specifications.  (A)  The 
warning  signs  required  by  paragraph 
(j)(3)  of  this  section  shall  bear  the 
following  information: 

DANGER 

ASBESTOS 

CANCER  AND  LUNG  DISEASE 
HAZARD 

AUTHORIZED  PERSONNEL  ONLY 

(B)  In  addition,  where  the  use  of 
respirators  and  protective  clothing  is 
required  in  the  regulated  area  under  this 
section,  the  warning  signs  shall  include 
the  following:  ^ 

RESPIRATORS  AND  PROTECTIVE 
CLOTHING 

ARE  REQUIRED  IN  THIS  AREA 

***** 

72.  On  page  41061,  in  the  third 
column,  in  §  1910.1001,  paragraph 
(i)(3)(iv),  line  5,  the  number  "(1)"  is 
corrected  to  read  "(3)". 

73.  On  page  41061.  in  the  third 
column,  in  §  1910.1001,  a  new 
paragraph  (j)(3)(v)  is  added  to  read: 
***** 

(3)*   *   * 

(v)  At  the  entrance  to  mechanical 
rooms/areas  in  which  employees 
reasonably  can  be  expected  to  enter  and 
which  contain  ACM  and/or  PACM,  the 
building  owner  shall  post  signs  which 
identify  the  material  which  is  present, 
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its  location,  and  appropriate  work 
practices  which,  if  followed,  will  ensure 
that  ACM  and/or  PACM  will  not  be 
disturbed. 

•  •        •        •        • 

74.  On  page  41061,  in  the  third 
column,  in  §  1910.1001,  paragraph 
(j)(4)(i],  Une  5  is  corrected  by  adding 
three  sentences  after  the  word 
"containers."  to  read: 

•  •        •        •        • 

(j)*   *   * 

(4)*    •    • 

(i)  •   *   *  When  a  building  owner  or 
employer  identifies  previously  installed 
AQA  and/or  PACM,  labels  or  signs  shall 
be  affixed  or  posted  so  that  employees 
will  be  notified  of  what  materials 
contain  ACM  and/or  PACM.  The 
employer  shall  attach  such  labels  in 
areas  where  they  will  clearly  be  noticed 
by  employees  who  are  likely  to  be 
exposed,  such  as  at  the  entrance  to 
mechanical  room/areas.  Signs  required 
by  paragraph  (j)(3)  of  this  section  may 
be  posted  in  lieu  of  labels  so  long  as 
they  contain  information  required  for 
labelling. 

•  *        *         *        * 

75.  On  page  41062,  in  the  first 
colimin.  in  §  1910.1001,  paragraph  (j)(5), 
Une  9.  the  nimiber  "(4)"  is  corrected  to 
read  "(6)". 

76.  On  page  41062,  in  the  first 
column,  in  §1910.1001,  paragraph  (j)(6), 
line  2,  the  niunber  "(2)"  is  corrected  to 
read  "(4)". 

77.  On  page  41062,  in  the  second 
colunm,  in  §  1910.1001,  paragraph 
(j)(7)(iv),  line  3,  the  words  "a  facihty" 
are  corrected  to  read  "an  area". 

78.  On  page  41062,  in  the  second 
column,  in  §  1910.1001,  paragraph 
(i)(7)(iv),  lines  14  and  15,  the  words  "are 
or  will"  are  corrected  to  read  "perform 
housekeeping". 

79.  On  page  41062,  in  §  1910.1001, 
paragraph  (j)(8)(i),  line  11  of  the  third 
column,  the  word  "(n)"  is  corrected  to 
read  "(m)". 

80.  On  page  41062,  in  the  third 
column,  in  §  1910.1001,  paragraph 
(j)(8)(ii)(A),  line  4,  the  word  "asbestos" 
is  corrected  to  read  "ACM". 

81.  On  page  41062,  in  the  third 
column,  in  §  1910.1001.  paragraph 
(j)(8)(ii)(A),  line  5  is  corrected  by  adding 
the  word  "or"  after  the  word 
"material;". 

82.  On  page  41062,  in  the  third 
column,  in  §  1910.1001,  paragraph 
(j)(8)(ii)(B),  line  3,  the  word  "asbestos" 
is  corrected  to  read  "ACM". 

83.  On  page  41062,  in  the  third 
column,  in  §  1910.1001,  paragraph 
(j)(8)(ii)(B),  lines  5  through  7  are 
corrected  to  read  "analysis  of  bulk 
samples  collected  in  the  maimer 
described  in  40  CFR  763.86.  The". 


84.  On  page  41062.  in  the  third 
column,  in  §  1910.1001,  paragraph 
(j)(8)(ii)(B),  Une  17,  the  word  "of  is 
corrected  to  read  "or". 

85.  On  page  41062,  in  the  third 
column,  in  §  1910.1001,  paragraph 
(j)(8)(ii)(B),  Une  19,  the  word  "of  is 
corrected  to  read  "or". 

86.  On  page  41062,  in  the  third 
column,  in  §  1910.1001,  paragraph 
(j)(8)(iii),  the  last  Une,  the  words 
"asbestos  free"  are  corrected  to  read 
"not  ACM". 

87.  On  page  41062,  in  the  third 
column,  in  §  1910.1001,  paragraph 
(k)(l),  lines  3  and  4  are  corrected  to  read 
"practicable  of  ACM  waste  and  debris 
and  accompanying  dust.". 

88.  On  page  41062,  in  the  third 
column,  in  §  1910.1001,  paragraph 
(k)(4),  Une  3  is  corrected  by  adding  the 
words  "asbestos  containing  waste  and 
debris"  after  the  word  "vacuuming". 

89.  On  page  41063,  in  the  first  column 
above  Table  2,  in  §  1910.1001. 
paragraph  (k](7](ii],  line  3.  the  word 
"speed"  is  corrected  to  read  "speeds". 

90.  On  page  41063,  in  the  first  coliunn 
above  Table  2,  in  §  1910.1001, 
paragraph  [k)(7)(iv)  is  correctly 
designated  as  paragraph  (k)(8],  and  is 
corrected  to  read: 

*  *        *        *        * ' 

(k)*  •  • 

(8)  Waste  and  debris  and 
accompanying  dust  in  an  area 
containing  accessible  ACM  and/or 
PACM  or  visibly  deteriorated  ACM, 
shall  not  be  dusted  or  swept  dry,  or 
vacuumed  without  using  a  HEPA  filter. 

•  *        •        •        * 

91.  On  page  41063,  in  the  first  column 
above  Table  2,  in  §  1910.1001, 
paragraph  (1)  entitled  "Medical 
surveillance"  is  correctly  designated  as 
paragraph  (1)  entitled  "Medical 
siu^eillance". 

92.  On  page  41063,  in  §  1910.1001, 
paragraph  (l)(2)(ii),  Une  6  in  the  third 
colvunn  is  corrected  by  adding  the 
words  "to  this  section"  after  the  words 
"Appendix  D". 

93.  On  page  41063,  in  §  1910.10017 
paragraph  (l)(3)(ii),  in  Table  2,  in  the 
second  colvunn  heading  under  the 
heading  of  "Age  of  employee"  the 
number  "40"  is  corrected  to  read  "45". 

94.  On  page  41063,  in  the  third 
column  below  Table  2,  in  §  1910.1001. 
paragraph  (l)(7)(i)(B),  line  4  is  corrected 
by  removing  the  word  "and". 

95.  On  page  41063,  in  the  third 
column  below  Table  2,  in  §  1910.1001, 
paragraph  (l)(7)(i){C),  line  6  is  corrected 
by  removing  the  period  and  by  adding 
";  and"  after  the  word  "treatment". 

96-97.  On  page  41064.  in  the  second 
column,  in  §  1910.1001,  paragraph 


(m)(5)(iii),  Une  3,  the  number  "(2)"  is 
corrected  to  read  "(3)". 

98.  On  page  41064,  in  the  third 
column,  in  §  1910.1001.  paragraph 
(p)(2).  Une  1  is  corrected  by  removing 
the  letter  "F.". 

Appendix  B  to  §1910. 1001    [Corrected] 

99.  On  page  41065,  in  the  first  and 
second  columns,  in  §  1910.1001,  in 
Appendix  B,  the  table  is  corrected  so 
that  the  word  "Air"  is  removed  from 
between  the  double  Unes  both  places  it 
appears  and  added  following  the  word 
"Matrix". 

100.  On  page  41065,  in  the  second 
column,  in  §  1910.1001,  in  Appendix  B, 
under  the  heading  entitled  "1. 
Introduction,"  in  the  definition  of 
"Asbestos,"  the  chemical  formula  for 
Crocidolite  is  corrected  to  read 
"NaiFeji  *  Fez^  *  Si8022(OH)2". 

101.  On  page  41065.  in  the  third 
coliunn.  in  §  1910.1001,  in  Appendix  B, 
in  the  definition  of  "Walton-Beckett 
Graticule,"  Une  4,  the  "#"  sign  is 
corrected  to  read  "  ". 

102.  On  page  41065,  in  the  third 
column,  in  §  1910.1001,  in  Appendix  B, 
in  the  definition  of  "Walton-Beckett 
Graticule,"  line  11,  the  number  "2"  is 
corrected  to  read  "1". 

103.  On  page  41065,  in  the  third 
column,  in  §  1910.1001,  in  Appendix  B. 
in  the  paragraph  under  the  heading 
entitled  "1.2  Principle,"  line  6  is 
corrected  by  removing  the  word  "a". 

104.  On  page  41066,  in  the  second 
coliunn,  in  §  1910.1001,  in  Appendix  B, 
imder  the  heading  entitled  "4. 
Interferences,"  in  the  second  paragraph, 
the  list  of  common  fibers  is  corrected  to 
read: 


4.  Interferences 

•  •         •  •         • 

fiberglass 

anhydrite 

plant  fibers 

[>erlite  veins 

gypsum 

some  synthetic  fibers 

membrane  structures 

sponge  spicules 

diatoms 

microorganisms 

wollastonite 

•  •         •         •         • 

105.  On  page  41066,  in  the  second 
column,  in  §  1910.1001,  in  Appendix  B, 
under  the  heading  entitled  "5.1.1 
Sampling  assembly,"  in  the  first 
paragraph,  line  8,  the  numt)er  "0.8-"  is 
corrected  to  read  "0.4". 

106.  On  page  41066,  in  the  second 
column,  in  §  1910.1001,  in  Appendix  B, 
under  the  heading  entitled  "5.1.1 
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Sampling  assembly,"  a  new  note  (e)  is 
added  to  read: 

*  *        *        •        • 

5.1.1  '   '  * 

Notes:  *   *   * 

(e)  Other  cassettes,  such  as  the  Bell-mouth, 
may  be  used  within  the  limits  of  their 
validation. 

•  *         •         •         • 

107.  On  page  41066.  in  §  1910.1001, 
in  Appendix  B,  under  the  heading 
entitled  "5.1.3  Sampling  pump,"  lines  3 
and  4  of  the  third  column,  the  words 
"2.5  liters  per  minute  (L/min)"  are 
corrected  to  read  "the  collection  rate". 

108.  On  page  41066,  in  the  third 
colunm,  in  §  1910.1001.  in  Appendix  B. 
in  the  paragraph  entitled  "5.2.1,"  line  2 
is  corrected  by  removing  the  words 
"(see  Figure  3)". 

109.  On  page  41066,  in  the  third 
column,  in  §  1910.1001,  in  Appendix  B, 
under  the  heading  entitled  "5.2.5,"  lines 
8  and  9  of  the  "Note"  are  corrected  to 
read  "pressure  changes,  correct  the  flow 
rate  using  the  formula  shown  in  the 
section  "Sampling  Pump  Flow  Rate 
Corrections"  at  the  end  of  this 
appendix.". 

110.  On  page  41067,  in  the  first 
column,  in  §  1910.1001,  in  Appendix  B, 
the  paragraph  entitled  "5.2.11"  is 
corrected  to  read: 
***** 

5.  *   *   * 

5.2  *    *    * 

5.2. 1 1     Attach  and  secure  a  sample  seal 
around  each  sample  cassette  in  such  a  way 
as  to  assure  that  the  end  cap  and  base  plugs 
cannot  be  removed  without  destroying  the 
seal.  Tape  the  ends  of  the  seal  together  since 
the  seal  is  not  long  enough  to  be  wrapp)ed 
end-to-end.  Also  wrap  tap)e  around  the 
cassette  at  each  joint  to  keep  the  seal  secure. 
***** 

111.  On  page  41067,  in  the  first 
column,  in  §  1910.1001,  in  Appendix  B, 
in  the  paragraph  entitled  "5.3.2,"  the 
last  line,  the  words  "without  rattUng" 
are  corrected  to  read  "in  such  a  maimer 
that  they  will  not  rattle". 

112.  On  page  41067,  in  the  second 
column,  in  §  1910.1001,  in  Appendix  B, 
under  the  heading  entitled  "6.5  Sample 
Mounting,"  the  paragraph  following  the 
Note  is  corrected  by  removing  the 
sentence,  "A  drawing  is  shown  in 
Figure  4.". 

113.  On  page  41068,  in  the  first 
column,  in  §  1910.1001,  in  Appendix  B, 
under  the  heading  entitled  "6.6.2 
Counting  Fibers,"  paragraph  (9),  the  last 
Une,  the  number  "2"  is  corrected  to  read 

114.  On  page  41068,  in  the  third 
column,  in  §  1910.1001,  in  Appendix  B, 
under  the  heading  entitled  "7.3. 
Recount  Calculations,"  the  formula  in 
the  third  paragraph  is  corrected  to  read: 


7.3    Recount  Calculations 


|^/ac7-Vac7|>2.78 


x{VACl^)xCVp3 


115.  On  page  41069,  in  the  second 
column,  in  §  1910.1001,  in  Appendix  B, 
under  the  heading  entitled  "Quality 
Control,"  in  the  first  paragraph,  Unes  6 
and  7  are  corrected  by  removing  the 
words  "for  the  CV  curve  shown  below". 

116.  On  page  41069,  in  the  third 
column,  in  §  1910.1001,  in  Appendix  B, 
under  the  heading  entitled  "Walton- 
Beckett  Graticule,"  paragraph  (7),  line 
12  is  corrected  to  read  "Field  Area  = 

7t(D/2)2". 

Appendix  F  to  §1910.1001 
[Corrected] 

117.  On  page  41070,  in  the  first 
column,  in  §  1910.1001,  in  Appendix  F, 
in  the  introductory  paragraph,  line  7  is 
corrected  by  adding  the  words  "by 
trained  employees"  after  the  word 
"practices". 

118.  On  page  41070,  in  the  third 
column,  in  §  1910.1001,  in  Appendix  F, 
under  the  heading  entitled  "[A] 
Negative  Pressure  Enclosure/HEPA 
Vacuum  System  Method,"  paragraph 
(6),  line  5,  the  words  "paragraph 
(j)(2)(ii)"  are  corrected  to  read 
"paragraph  (j)(4)". 

119.  On  page  41070,  in  the  third 
column,  in  §  1910.1001,  in  Appendix  F, 
under  the  heading  entitled  "[A] 
Negative  Pressure  Enclosure/HEPA 
Vacuum  System  Method,"  paragraph 
(7),  line  5,  the  word  "the"  is  corrected 
to  read  "this". 

120.  On  page  41071,  in  the  first 
column,  in  §  1910.1001,  in  Appendix  F, 
under  the  heading  entitled  "[B]  Low 
Pressure/Wet  Cleaning  Method," 
paragraph  (6),  line  5,  the  words 
"paragraph  (j)(2)(ii)"  are  corrected  to 
read  "paragraph  (j)(4)". 

121.  On  page  41071,  in  the  first 
colunm,  in  §  1910.1001,  in  Appendix  F, 
under  the  heading  entitled  "[C] 
Equivalent  Methods,"  line  12,  the 
number  "0.004"  is  corrected  to  read 
"0.016". 

122.  On  page  41071,  in  the  first 
column,  in  §  1910.1001,  in  Appendix  F, 
under  the  heading  entitled  "[D]  Wet 
Method,"  paragraph  (2),  line  3,  the 
words  "paragraph  (j)(2)(ii)  of  the 
standard"  are  corrected  to  read 
"paragraph  (j)(4)  of  this  section". 

123.  On  page  41071,  in  the  first 
column,  in  §  1910.1001,  in  Appendix  F, 
under  the  heading  entitled  "[D]  Wet 
Method,"  paragraph  (2),  Unes  4  and  5. 


the  words  "the  standard"  are  corrected 
to  read  "this  section". 

124.  On  page  41071.  in  the  first 
column,  in  §  1910.1001,  in  Appendix  F, 
under  the  heading  entitled  "[D]  Wet 
Method,"  paragraph  (3),  line  4,  the 
words  "the  standard"  are  corrected  to 
read  "this  section". 

Appendix  G  to  §  1910.1001 
[Corrected] 

t25.  On  page  41071,  in  the  second 
column,  in  §  1910.1001,  in  Appendix  G, 
paragraph  lU.B.,  line  3,  the  word  "to"  is 
corrected  to  read  "the". 

Appendix  J  to  §1910.1001 
[Corrected] 

126.  On  page  41071,  in  the  second 
column,  in  §  1910.1001.  in  Appendix  J, 
line  3  of  the  title  is  corrected  by 
removing  a  closed  parenthesis  after  the 
word  "Non-Mandatory". 

127.  On  page  41073,  in  the  second 
column,  in  §  1910.1001,  in  Appendix  J. 
under  the  heading  entitled  "1.8 
Toxicology."  the  last  Une  in  the  ^ 
paragraph  is  corrected  by  adding  the 
words  "and  29  CFR  1915.1001"  after  the 
number  "1926.1101". 

128.  On  page  41073,  in  the  third 
column,  in  §  1910.1001,  in  Appendix  J, 
under  the  heading  entitled  "2.4 
Shipment."  paragraph  (a),  line  2  is 
corrected  by  removing  the  words  "{such 
astheOSHA21)". 

129.  On  page  41078,  in  the  first 
column,  in  §  1910.1001,  in  Appendix  J. 
the  heading  entitled  "Auxiliary 
Information"  is  correctly  designated  as 
"4.  Auxiliary  Information". 

130.  On  page  41078,  in  the  second 
column,  in  §  1910.1001,  in  Appendix  J, 
the  paragraph  under  the  heading 
entitled  "4.3  Polarized  Light 
Technique."  beginning  on  line  10.  is 
corrected  by  removing  the  sentence,  "A 
compensator  is  a  piece  of  mineral  with 
knowrn  properties  that  "compensates" 
for  some  deficiency  in  the  optical 
train.". 

§1915.1001    [Corrected] 

131.  On  page  41080,  in  the  first 
column,  in  §  1915.1001,  the  Authority 
citation,  line  7,  the  word  "(41  FR 
35736)"  is  corrected  to  read  "(41  FR 
25059),  9-83  (48  FR  35736),". 

132.  On  page  41080,  in  the  second 
column,  in  §  1915.1001,  paragraph  (b), 
the  definition  of  "Building/facility 
owner''  is  corrected  to  read: 
***** 

(b)*   *  * 

Building/facility/vessel  owner  is  the 
legal  entity,  including  a  lessee,  which 
exercises  control  over  management  and 
record  keeping  functions  relating  to  a 
building,  faciUty.  and/or  vessel  in 
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which  activities  covered  by  this 
standard  take  place. 

•  •         •        *        • 

133.  On  page  41080,  in  the  second 
column,  in  §  1915.1001,  paragraph  (b), 
the  definition  of  "Certified  Industrial 
Hygienist,"  Une  3  is  corrected  by 
removing  the  word  "comprehensive". 

134.  On  page  41080.  in  the  third 
column,  in  §  1915.1001.  paragraph  (b), 
the  definition  of  "Class  IV  asbestos    . 
worW  is  corrected  to  read: 

•  •         •        •        • 

(b)*   •   * 

Class  IV  asbestos  work  means 
maintenance  and  custodial  activities 
during  which  employees  contact  but  do 
not  disturb  ACM  or  PACM  and  activities 
to  clean  up  dust,  waste  and  debris 
resulting  from  Class  I,  II,  and  UI 
activities. 
«        •         *         *        * 

135.  On  page  41080,  in  the  third 
column,  in  §  1915.1001,  paragraph  (b). 
the  definition  of  "Disturbance"  the  first 
sentence  is  corrected  to  read: 

•  •        •        •        • 

(b)*  •  • 

Disturbance  means  activities  that 
disrupt  the  matrix  of  ACM  or  PACM, 
cnmible  or  pulverize  ACM  or  PACM,  or 
generate  visible  debris  from  ACM  or 
PACM.*   *   * 

•  •        •        •        • 

136.  On  page  41081.  in  the  first 
column,  in  §  1915.1001,  paragraph  (b), 
the  definition  of  "Glovebag,"  line  1,  the 
word  "an"  is  corrected  to  read  "not 
more  than  a  60  x  60  inch". 

137.  On  page  41081,  in  the  first 
column,  in  §  1915.1001,  paragraph  (b), 
the  definition  oi  "Intact,"  fine  3,  the 
word  "it"  is  corrected  to  read  "the 
asbestos". 

138.  On  page  41081,  in  the  first 
column,  in  §  1915.1001,  paragraph  (b), 
the  definition  of  " Modification,"  line  2, 
the  words  "paragraph  (g)(6)(2)"  are 
corrected  to  read  "paragraph  (g)(6)(ii)  of 
this  section". 

139.  On  page  41081,  in  the  first 
column,  in  §  1915.1001.  paragraph  (b), 
the  definition  of  "Modification,"  line  12 
is  corrected  by  removing  the  number 
"(ii)". 

140.  On  page  41081,  in  the  first 
column,  in  §  1915.1001,  paragraph  (b), 
the  definition  of  "Negative  Initio] 
Exposure  Assessment,"  line  4,  the 
words  "paragraph  (f)(iii)"  are  corrected 
to  read  "paragraph  (f)(2)(iii)". 

141.  On  page  41081,  in  the  first 
column,  in  §  1915.1001,  paragraph  (b), 
the  definition  of  "Presumed  Asbestos 
Containing  Material,"  line  7.  the 
number  "(4)"  is  corrected  to  read  "(5)". 

142.  On  page  41081.  in  the  first 
columin,  in  §  1915.1001.  paragraph  (b). 


the  definition  of  "Qualified  person"  is 
corrected  to  read: 

*        *        •         •        • 

(b)*  *  * 

Qualified  person  means,  in  addition 
to  the  definition  in  29  CFR  1926.32(f), 
one  who  is  capable  of  identifying 
existing  asbestos  hazards  in  the 
workplace  and  selecting  the  appropriate 
control  strategy  for  astiestos  exposure, 
who  has  the  authority  to  take  prompt 
corrective  measures  to  eliminate  them, 
as  specified  in  29  CFR  1926.32(f):  in 
addition,  for  Class  I  and  Class  II  work 
who  is  specially  trained  in  a  training 
course  which  meets  the  criteria  of  EPA 's 
Model  Accreditation  Plan  (40  CFR  part 
763)  for  supervisor,  or  its  equivalent, 
and  for  Class  III  and  Class  IV  work,  who 
is  trained  in  a  manner  consistent  with 
EPA  requirements  for  training  of  local 
education  agency  maintenance  and 
custodial  staff  as  set  forth  at  40  CFR 
763.92(a)(2). 
***** 

143.  On  page  41081,  in  the  second 
column,  in  §  1915.1001,  paragraph  (b), 
the  definition  of  "Regulated  area,"  line 
12  is  corrected  by  removing  the  number 
"(6)". 

144.  On  page  41081,  in  the  second 
column,  in  §  1915.1001,  paragraph 
(c)(1),  line  8,  the  word  "of  is  corrected 
to  read  "to". 

145.  On  page  41081,  in  §  1915.1001, 
paragraph  (c)(2),  line  5  of  the  third 
colimin,  the  word  "of  is  corrected  to 
read  "to". 

146.  On  page  41081,  in  the  third 
column,  in  §  1915.1001.  paragraph 
(d)(3).  line  13  is  corrected  by  removing 
the  niunber  "(1)". 

147.  On  page  41082.  in  the  first 
column,  in  §  1915.1001.  paragraph 
(e)(2).  line  6  is  corrected  by  removing 
the  words  "concentrations  of. 

148.  On  page  41082,  in  the  first 
column,  in  §  1915.1001,  paragraph 
(e)(2),  line  12,  the  number  "(6)"  is 
corrected  to  read  "(7)". 

149.  On  page  41082,  in  the  first 
colimin,  in  §  1915.1001,  paragraph 
(e)(4),  line  3,  the  number  "(2)"  is 
corrected  to  read  "(1)". 

150.  On  page  41082,  in  the  first 
column,  in  §  1915.1001,  paragraph 
(f)(l)(i),  line  2.  the  word  "of  is 
corrected  to  read  "or". 

151-154.  On  page  41082,  in  the 
second  column,  in  §  1915.1001, 
paragraph  (f)(2)(ii)  is  corrected  to  read: 
***** 

(0*  •  • 

(2)*   •   • 

(ii)  Basis  of  Initial  Exposure 
Assessment:  Unless  a  negative  exposure 
assessment  has  been  made  pursuant  to 
paragraph  (f)(2)(iii)  of  this  section,  the 


initial  exposure  assessment  shall,  if 
feasible,  be  based  on  monitoring 
conducted  pursuant  to  paragraph 
(f)(l)(iii)  of  this  section.  The  assessment 
shall  take  into  consideration  both  the 
monitoring  results  and  all  observations, 
information  or  calculations  which 
indicate  employee  exposure  to  asbestos, 
including  any  previous  monitoring 
conducted  in  the  workplace,  or  of  the 
operations  of  the  employer  which 
indicate  the  levels  of  airborne  asbestos 
likely  to  be  encountered  on  the  job.  For 
Class  I  asbestos  work,  until  the 
employer  conducts  exposure  monitoring 
and  documents  that  employees  on  that 
job  will  not  be  exposed  in  excess  of  the 
PELs,  or  otherwise  makes  a  negative 
exposure  assessment  pursuant  to 
paragraph  (f)(2)(iii)  of  this  section,  the 
employer  shall  presume  that  employees 
are  exposed  in  excess  of  the  TWA  and 
excursion  limit. 

(iii)*   •  * 
***** 

155.  On  page  41082,  in  the  third 
column,  in  §  1915.1001,  paragraph 
(f)(3)(iii),  line  4  is  corrected  to  read, 
"operated  in  the  pressure  demand 
mode,  or  other  positive  pressure  mode 
respirator,". 

156.  On  page  41082.  in  the  third 
colimin,  in  §1915.1001,  paragraph  (f)(4), 
line  1  is  corrected  to  read,  "(4) 
Termination  of  monitoring,  (i)  If. 

157.  On  page  41083,  in  §  1915.1001. 
paragraph  (f)(4)(i),  line  3  of  the  first 
column,  the  word  "measurement"  is 
corrected  to  read  "measurements". 

158.  On  page  41083,  in  the  first 
column,  in  §  1915.1001,  paragraph  (f)(5) 
is  redesignated  as  paragraph  (f)(6)  and  a 
new  paragraph  (f)(5)  is  added  to  read: 
***** 

(f)*   *   * 

(5)  Employee  notification  of 
monitoring  results,  (i)  The  employer 
shall  notify  affected  employees  of  the 
monitoring  results  that  represent  that 
employee's  exposure  as  soon  as  possible 
following  receipt  of  monitoring  results. 

(ii)  The  employer  shall  notify  affected 
employees  of  the  results  of  monitoring 
representing  the  employee's  exposure  in 
writing  either  individually  or  by  posting 
at  a  centrally  located  place  that  is 
accessible  to  affected  employees. 
***** 

159.  On  page  41083.  in  the  first 
column,  in  §  191S.1001,  paragraph 
(g)(l)(i)  is  corrected  to  read: 

***** 

(g)*  *  • 

(D*  *  * 

(i)  Vacuum  cleaners  equipped  with 
HEFA  filters  to  collect  all  debris  and 
dust  containing  ACM  and  PACM.  except 


as  provided  in  paragraph  (g)(8)(ii)  of  this 
section  in  the  case  of  roofing  material; 

•        *        *        •        • 

160.  On  page  41083.  in  the  first 
column,  in  §  1915.1001,  paragraph 
(g)(l)(ii),  Unes  9  and  10,  the  words 
"slipping  hazards;"  are  corrected  to  read 
"except  as  provided  in  paragraph 
(g)(8)(ii)  of  this  section;". 

161.  On  page  41083,  in  the  first 
column,  in  §  1915.1001,  paragraph 
{g)(l)(iii),  Une  3  is  corrected  by  adding 
the  words  "except  in  roofing  operations, 
where  the  procedures  specified  in 
paragraph  (g)(8)(ii)  of  this  section 
apply"  after  the  word  "containers". 

162.  On  page  41083,  in  the  third 
column,  in  §  1915.1001,  paragraph 
(g)(4)(ii)(A)  is  corrected  to  read: 
***** 

(g)*   •   • 
(4)*    *    • 

(ii)*  *  * 

(A)  Critical  barriers  shall  be  placed 
over  all  the  openings  to  the  regulated 
area,  except  where  activities  are 
performed  outdoors;  or 
***** 

163.  On  page  41083,  in  the  third 
column,  in  §  1915.1001,  paragraph 
(g)(4)(ii)(B),  line  13  is  corrected  by 
adding  the  words  "Phase  Contrast 
Microscopy"  before  the  word  "(PCM)". 

164.  On  page  41083,  in  the  third 
column,  in  §  1915.1001,  paragraph 
(g)(4)(ii)(B)  is  corrected  by  adding  the 
following  sentence  to  the  end  of  the 
paragraph,  "Exception:  For  work 
completed  outdoors  where  employees 
are  not  working  in  areas  adjacent  to  the 
regulated  areas,  this  paragraph  (g)(4)(ii) 
is  satisfied  when  the  specific  control 
methods  in  paragraph  (g)(5)  of  this 
section  are  used.". 

165.  On  page  41083,  in  the  third 
column,  in  §  1915.1001,  paragraph 
(g)(5)(i)  introductory  text,  line  2,  the 
word  "shall"  is  corrected  to  read  "may". 

166.  On  page  41084,  in  the  first 
coliunn,  in  §  1915.1001,  paragraph 
(g)(5)(i)(B)(l),  Une  3  is  corrected  by 
adding  the  word  "be"  after  the  word 
"shall". 

167.  On  page  41084,  in  the  first 
column,  in  §  1915.1001,  paragraph 
(g)(5)(ii)  introductory  text  is  corrected  to 
read: 

***** 

(g)*  *   * 

(5)*   *    * 

(ii)  Glove  bag  systems  may  be  used  to 
remove  PACM  and/or  ACM  from 
straight  runs  of  piping  and  elbows  and 
other  connections  with  the  following 
specifications  and  work  practices: 


168.  On  page  41084.  in  the  first 
column,  in  §  1915.1001,  paragraph 
(g)(5)(ii)(A)(2)  is  corrected  to  read: 

(g)*   *  ' 

(5)  •   •  • 

(ii)*   *  * 

(A)*   •   * 

[2]  Glovebags  used  on  elbows  and 
other  connections  must  be  designed  for 
that  purpose  and  used  without 
modifications. 
*        *        •        *        • 

169.  On  page  41084,  in  the  first 
column,  in  §  1915.1001,  paragraph 
(g)(5)(ii)(B)(4),  line  3,  the  number 
"150""'  is  corrected  to  read  "ISO'F". 

170.  On  page  41084,  in  the  first 
column,  in  §  1915.1001,  paragraph 
(g)(5)(ii)(B)(9),  Une  2,  the  word 
"removals"  is  corrected  to  read 
"removal  operations". 

171.  On  page  41084,  in  the  second 
column,  in  §  1915.1001,  paragraph 
(g)(5)(iu)  introductory  text,  Une  3,  the 
word  "shall"  is  corrected  to  read  "may". 

172.  On  page  41084,  in  the  second 
column,  in  §  1915.1001,  paragraph 
(g)(5)(in)(A),  line  2,  the  word  "bags"  is 
corrected  to  read  "bag". 

173.  On  page  41084,  in  the  second 
column,  in  §  1915.1001,  paragraph 
(g)(5){iii)(B)(l),  Une  3,  the  number  "(2)" 
is  corrected  to  read  "(4)". 

174.  On  page  41084,  in  the  second 
column,  in  §1915.1001,  paragraph 
(g)(5)(iii)(B)(2),  Une  4  is  corrected  by 
adding  the  words  "until  it  is  completed 
at  which  time  the  bag  shall  be  collapsed 
prior  to  removal  of  the  bag  from  the 
pipe"  after  the  word  "operation". 

175.  On  page  41084,  in  the  second 
column,  in  §  1915.1001,  paragraph 
(g)(5)(iv)  introductory  text,  line  3.  the 
word  "shall"  is  corrected  to  read  "may". 

176.  On  page  41084,  in  the  second 
column,  in  §  1915.1001,  paragraph 
(g)(5)(iv)(A)(2),  line  2  is  corrected  by 
adding  the  word  "the"  after  the  word 
"in". 

177.  On  page  41084,  in  the  second 
colunm,  in  §  1915.1001,  paragraph 
(g)(5)(iv)(B)(2)  is  corrected  to  read: 
***** 

(g)*   *   * 

(5)  *    *   * 

(iv)*  *  * 

(B)*  •  • 

(2)  The  box  shall  be  smoke-tested  for 
leaks  and  any  leaks  sealed  prior  to  each 
use. 
***** 

178.  On  page  41084,  in  the  third 
column,  in  §1915.1001.  paragraph 
(g)(5)(vi)(C)  is  correctly  designated  as 
paragraph  (g)(5)(vi)(B). 


179.  On  page  41084.  in  the  third 
column,  newly  designated  paragraph 
(g)(5)(vi)(B)(i)  is  corrected  to  read: 

•        •      -»        •        • 

(g)*  •  • 

(5)*  •  * 

(vi)*  *  • 

(B)*  •  * 

(1)  Before  use,  the  mini -enclosure 
shall  be  inspected  for  leaks  and  smoke- 
tested  to  detect  breaches,  and  any 
breaches  sealed. 
***** 

180.  On  page  41084,  in  the  third 
column,  in  §  1915.1001,  newly 
designated  paragraph  (g)(5)(vi)(B)(3), 
line  1  is  corrected  by  adding  a  comma 
after  the  word  "use". 

181-182.  On  page  41084,  in  the  third 
coliunn,  in  §  1915.1001,  newly 
designated  paragraph  {g)(5)(vi)(B)(3). 
line  4,  the  word  "minienclosure"  is 
corrected  to  read  "mini-enclosure". 

183.  On  page  41085.  in  the  first 
column,  in  §  1915.1001,  paragraph 
(g)(6)(u)  introductory  text,  Une  20,  the 
words  "(g)(4)(i)(B)(2)"  are  corrected  to 
read  "(g)(4)(ii)(B)". 

184.  On  page  41085,  in  the  first 
column,  in  §  1915.1001.  paragraph 
(g)(6)(iii),  Une  6  is  corrected  by  adding 
the  words  "of  this  section"  after  the 
words  "paragraph  (g)(6)". 

185.  On  page  41085,  in  the  first 
column,  in  §  1915.1001,  paragraph 
(g)(6)(iii),  Une  10,  the  word  "Supportm" 
is  corrected  to  read  "Support". 

186.  On  page  41085,  in  the  first 
colunm,  in  §  1915.1001,  paragraph 
(g](6)(iii)  is  corrected  by  adding  a 
sentence  to  the  end  of  the  paragraph  to 
read,  "The  submission  shall  not 
constitute  approval  by  OSHA.". 

187.  On  page  41085,  in  the  first 
column,  in  §  1915.1001,  paragraph 
(g)(7)(i).  line  1  is  corrected  by  removing 
the  comma  after  the  word  "work". 

188.  On  page  41085,  in  the  first 
colunm,  in  §  1915.1001,  paragraph 
(g)(7)(u)  introductory  text,  line  4,  the 
number  "(4)"  is  corrected  to  read  "(2)". 

189.  On  page  41085,  in  the  first 
column,  in  §  1915.1001.  paragraph 
(g)(7)(u)  introductory  text,  Une  5  is 
corrected  by  adding  a  comma  after  the 
word  "job". 

190.  On  page  41085,  in  the  second 
column,  in  §  1915.1001,  paragraph 
{g)(7)(u)(B),  line  8,  the  words 
"(g)(4)(i)(B)(2)"  are  corrected  to  read 
"(g)(4){u)(B)". 

191.  On  page  41085,  in  the  second 
column,  in  §  1915.1001,  paragraph 
(g)(7)(iv),  Une  4,  the  words  "(g)(3)(i) 
through  (v)"  are  corrected  to  read 
"(g)(l)(i)  through  (g)(l)(iii)". 

192.  On  page  41085,  in  the  second 
colunm,  in  §  1915.1001,  paragraph 
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(g)(8)(i]  introductory  text,  line  11,  the 
number  "(8)"  is  corrected  to  read  "(9)". 

193.  On  page  41085,  in  the  second 
column,  in  §  1915.1001,  paragraph 
(g)(8)(i)(F).  line  4,  the  number  "(iv)"  is 
corrected  to  read  "(i)". 

194.  On  page  41085,  in  the  third 
column,  in  §  1915.1001,  paragraph 
(gJ(8](ii)(B)  is  corrected  to  read: 

*  *        •        •        * 

(8)'    •    • 

(ii)*   •   * 

(B)  Wet  methods  shall  be  used  to 
remove  roofing  materials  that  are  not 
intact,  or  that  will  be  rendered  not  intact 
during  removal,  unless  such  wet 
methods  are  not  feasible  or  will  create 
safety  hazards. 

195.  On  page  41085.  in  the  third 
column,  in  §  1915.1001,  paragraph 
(g](8](ii](D]  is  corrected  to  read: 

•  *         •         *        * 

(8)*    •   • 
(ii)  *  •  •  -^ 

(D)  When  removing  built-up  roofs 
with  asbestos-containing  roofing  felts 
and  an  aggregate  surface  using  a  power 
roof  cutter,  all  dust  resulting  from  the 
cutting  operation  shall  be  collected  by  a 
HEPA  dust  collector,  or  shall  be  HEPA 
vacuumed  by  vacuuming  along  the  cut 
line.  When  removing  built-up  roofs  with 
asbestos-containing  roofing  felts  and  a 
smooth  surface  using  a  power  roof 
cutter,  the  dust  resulting  from  the 
cutting  operation  shall  be  collected 
either  by  a  HEPA  dust  collector  or 
HEPA  vacuuming  along  the  cut  line,  or 
by  gently  sweeping  and  then  carefully 
and  completely  wiping  up  the  still-wet 
dust  and  debris  left  along  the  cut  line. 
The  dust  and  debris  shall  be 
immediately  bagged  or  placed  in 
covered  containers. 
***** 

196.  On  page  41085,  in  the  third 
column,  in  §  1915.1001,  paragraph 
(g)(8)(ii)(E)  is  corrected  to  read: 

***** 

(gl*  *   * 
(8)*   *   * 

(ii)*  *  * 

fE)  Asbestos-containing  material  that 
has  been  removed  from  a  roof  shall  not 
be  dropped  or  thrown  to  the  ground. 
Unless  the  material  is  carried  or  passed 
to  the  ground  by  hand,  it  shall  be 
lowered  to  the  ground  via  covered,  dust- 
tight  chute,  crane  or  hoist: 

(1)  Any  ACM  that  is  not  intact  shall 
be  lowered  to  the  ground  as  soon  as  is 
practicable,  but  in  any  event  no  later 
than  the  end  of  the  work  shift.  While  the 
material  remains  on  the  roof  it  shall 
either  be  kept  wet,  placed  in  an 


impermeable  waste  bag,  or  wrapped  in 
plastic  sheeting. 

[2]  Intact  A04  shall  be  lowered  to  the 
ground  as  soon  as  is  practicable,  but  in 
any  event  no  later  than  the  end  of  the 
work  shift. 


197.  On  page  41085,  in  the  third 
column,  in  §  1915.1001,  a  new 
paragraph  (g)(8)(ii)(H)  is  added  to  read: 

(g)*   •   • 
(8)*   •   * 

(ii)*  *  * 

(H)  Notwnthstanding  any  other 
provision  of  this  section,  removal  or 
repair  of  sections  of  intact  roohng  less 
than  25  square  feet  in  area  does  not 
require  use  of  wet  methods  or  HEPA 
vacuuming  as  long  as  manual  methods 
which  do  not  render  the  material  non- 
intact  are  used  to  remove  the  material 
and  no  visible  dust  is  created  by  the 
removal  method  used,  hi  determining 
whether  a  job  involves  less  than  25 
square  feet,  the  employer  shall  include 
all  removal  and  repair  work  performed 
on  the  same  roof  on  the  same  day. 
***** 

198.  On  page  41085,  in  the  third 
column,  in  §  1915.1001.  paragraph 
(g)(8){iii)  introductory  text  is  corrected 
to  read: 

***** 

(g)'   *   * 

(8)*    *   * 

(iii)  When  removing  cepientitious 
asbestos-containing  siding  and  shingles 
or  transite  panels  containing  ACM  on 
building  exteriors  (other  than  roofs, 
where  paragraph  (g)(8)(ii)  of  this  section 
applies)  the  employer  shall  ensure  that 
the  following  work  practices  are 
followed: 
***** 

199.  On  page  41086,  in  the  first 
column,  in  §  1915.1001,  paragraph 
(g)(8)(v)(A),  line  2  is  corrected  by  adding 
the  word  "to"  after  the  word  "prior". 

200.  On  page  41086,  in  the  second 
column,  in  §  1915.1001,  paragraph 
(g)(9)(iii),  line  9  is  corrected  by  adding 
the  words  "or  another  isolation 
method"  after  the  word  "section". 

201.  On  page  41086,  in  the  second 
column,  in  §  1915.1001,  paragraph 
(g)(9)(iv),  line  4,  the  number  "(4)"  is 
corrected  to  read  "(2)". 

202.  On  page  41086,  in  the  second 
column,  in  §  1915.1001,  paragraph 
(g)(9)(v),  fine  7,  the  words  "paragraph 
(e)(4)(iii)"  are  corrected  to  read 
"paragraph  (f)(2){iii)". 

203.  On  page  41086,  in  the  second 
column,  in  §  1915.1001,  paragraph 
(g)(10)  introductory  text,  line  5.  the 
number  "(8)"  is  corrected  to  read  "(9)". 

204.  On  page  41086,  in  the  third 
column,  in  §  1915.1001,  paragraph 


(g)(ll)(ii),  line  19  is  corrected  by  adding 
the  words  "to  this  section"  after  the 
words  ''Appendix  L". 

205.  On  page  41086,  in  the  third 
column,  in  §  1915.1001,  a  new 
paragraph  (g)(12)  is  added  to  read: 
***** 

(g)*  *   * 

(12)  Alternative  methods  of 
compliance  for  installation,  removal, 
repair,  and  maintenance  of  certain 
roofing  materials.  Notwithstanding  any 
other  provision  of  this  section,  an 
employer  who  complies  with  all 
provisions  of  this  paragraph  (g)(12) 
when  installing,  removing,  repairing,  or 
maintaining  intact  roof  cements, 
mastics,  coatings,  or  flashings  which 
contain  asbestos  fibers  encapsulated  or 
coated  by  bituminous  or  resinous 
compounds  shall  be  deemed  to  be  in 
compliance  with  this  section.  If  an 
employer  does  not  comply  with  all 
provisions  of  this  paragraph  (g)(12),  or 
if  during  the  course  of  the  job  the 
material  does  not  remain  intact,  the 
provisions  of  paragraph  (g)(8)  of  this 
section  apply  instead  of  this  paragraph 
(g)(12). 

(i)  Before  work  begins  and  as  needed 
during  the  job,  a  qualified  person  who 
is  capable  of  identifying  asbestos 
hazards  in  the  workplace  and  selecting 
the  appropriate  control  strategy  for 
asbestos  exposure,  and  who  has  the 
authority  to  take  prompt  corrective 
measures  to  eliminate  such  hazards, 
shall  conduct  an  inspection  of  the 
worksite  and  determine  that  the  roofing 
material  is  intact  and  will  likely  remain 
intact. 

(ii)  All  employees  performing  work 
covered  by  this  paragraph  (g)(12)  shall 
be  trained  in  a  training  program  that 
meets  the  requirements  of  paragraph 
(k)(9)(viii)  of  this  section. 

(iii)  The  material  shall  not  be  sanded, 
abraded,  or  ground.  Manual  methods 
which  do  not  render  the  material  non- 
intact  shall  be  used. 

(iv)  Material  that  has  been  removed 
from  a  roof  shall  not  be  dropped  or 
thrown  to  the  ground.  Unless  the 
material  is  carried  or  passed  to  the  . 
ground  by  hand,  it  shall  be  lowered  to 
the  ground  via  covered,  dust-tight  chute, 
crane  or  hoist.  All  such  material  shall  be 
removed  from  the  roof  as  soon  as  is 
practicable,  but  in  any  event  no  later 
than  the  end  of  the  work  shift. 

(v)  Where  roofing  products  which 
have  been  labeled  as  containing  asbestos 
pursuant  to  paragraph  (k](8)  of  this 
section  are  installed  on  non-residential 
roofs  during  operations  covered  by  this 
paragraph  (g)(12),  the  employer  shall 
notify  the  building  owner  of  the 


presence  and  location  of  such  materials 
no  later  than  the  end  of  the  job. 
***** 

206.  On  page  41086,  in  the  third 
coliunn,  in  §  1915.1001,  paragraph 
{h)(l)(iii)  is  corrected  to  read: 
•         •        •        *        • 

(h)*   *  ' 

(D*  *  * 

(iii)  During  all  Class  II  and  III  woric 

which  is  not  performed  using  wet 
methods,  provided,  however,  that 
respirators  need  not  be  worn  during 
removal  of  ACM  from  sloped  roofs 
when  a  negative  exposure  assessment 
has  been  made  and  the  ACM  is  removed 
in  an  intact  state. 
***** 

207.  On  page  41087,  in  the  first 
column  above  Table  1,  in  §  1915.1001. 
paragraph  (h)(2)(i),  line  5  is  corrected  by 
adding  the  words  "or  in  paragraph 
(h)(2)(iii)  of  this  section,"  after  the  word 
"Table  1,". 

208.  On  page  41087,  in  the  third 
column  above  Table  1,  in  §  1915.1001. 
paragraph  (h)(2)(iii)(A)  is  corrected  to 
read: 
***** 

(h)*  *  * 

(2)*  *  * 

(iii)*  *  * 

(A)  An  employee  chooses  to  use  this 
type  of  respirator;  and 
***** 

209.  On  page  41087,  in  §  1915.1001. 
paragraph  (h)(2),  in  Table  1,  lines  1 
through  3  under  the  heading  "Airborne 
concentration  of  asbestos  or  conditions 
of  use"  are  corrected  to  read  "Not  in 
excess  of  1  f/cc  (10  X  PEL),  or  otherwise 
as  required  independent  of  exposure 
pursuant  to  paragraph  (h)(2)(iv)  of  this 
section.". 

210.  On  page  41087.  in  the  first 
column  below  Table  1,  in  §  1915.1001. 
paragraph  (h)(2)(v).  line  5,  the  word 
"auxiliar76y"  is  corrected  to  read 
"auxiliary". 

211.  On  page  41087,  in  the  second 
column  below  Table  1.  in  §  1915.1001, 
paragraph  (h)(3)(iv).  line  10,  the  word 
"employee"  is  corrected  to  read 
"employees". 

212.  On  page  41087,  in  the  second 
column  below  Table  1,  in  §  1915.1001. 
paragraph  (h)(3)(iv),  fine  12  is  corrected 
by  adding  a  comma  after  the  word 
"position". 

213.  On  page  41087,  in  §  1915.1001, 
paragraph  {h)(4)(ii),  line  2  of  the  third 
column  below  Table  1.  the  word  "of  is 
corrected  to  read  "to". 

214.  On  page  41087.  in  §  1915.1001, 
paragraph  (h)(4)(ii),  fine  6  of  the  third 
column  below  Table  1 ,  the  number 
"(iii)"  is  corrected  to  read  "(i)". 

215.  On  page  41087,  in  the  third 
column  below  Table  1,  in  §  1915.1001. 


paragraph  (i)(l).  line  12.  the  word  "and" 
is  corrected  to  read  "or". 

216.  On  page  41088.  in  the  first 
column,  in  §  1915.1001.  paragraph  (j)(l) 
introductory  text,  line  3  is  corrected  by 
adding  the  words  "involving  over  25 
linear  or  10  square  feet  of  TSI  or 
surfacing  ACM  and  PACM"  after  the 
word  "jobs". 

217.  On^jage  41088.  in  §  1915.1001. 
paragraph  (j)(l)(i)(C).  line  9  of  the 
second  column  is  corrected  by  removing 
the  word  "Such"  and  adding  the  words 
"Following  showering,  such"  in  its 
place. 

218.  On  page  41088,  in  the  third 
column,  in  §  1915.1001,  paragraph 
(j)(2)(iii),  line  1,  the  word 
"Workclothing"  is  corrected  to  read 
"Work  clothing". 

219.  On  page  41088,  in  the  third 
colunm.  in  §  1915.1001.  paragraph  (k). 
line  2.  the  word  "Note:"  is  removed  and 
the  text  is  correctly  designated  as 
paragraph  (k)(l). 

220.  On  page  41088,  in  the  third 
colimm,  in  §  1915.1001.  newly 
designated  paragraph  (k)(l).  lines  15 
and  16.  the  words  "are  required  to  treat" 
are  corrected  to  read  "shall  identify". 

221.  On  page  41088,  in  the  third 
colxunn.  in  §  1915.1001,  newly 
designated  paragraph  (k)(l),  line  19,  the 
number  "(4)"  is  corrected  to  read  "(5)". 

222.  On  page  41088,  in  the  third 
column,  in  §  1915.1001.  newly 
designated  paragraph  (k)(l).  line  25.  the 
words  "paragraph  (g),  of  this  section" 
are  corrected  to  read  "paragraph 
(g)(8)(i)(I)  of  this  section,". 

223.  On  page  41089,  8  lines  from  the 
top  of  the  first  coliunn,  in  §  1915.1001. 
paragraph  (k)(l)  is  redesignated  as 
paragraph  (k)(2). 

224.  On  page  41089,  in  the  first 
column,  in  §1915.1001,  newly 
redesignated  paragraph  (k)(2)(i)  is 
corrected  to  read: 
***** 

(k)*  *  * 

(2)*    *   * 

(i)  Before  work  subject  to  this 
standard  is  begun,  building/vessel  and 
faciUty  owners  shall  determine  the 
presence,  location,  and  quantity  of  ACM 
and/or  PACM  at  the  work  site  pursuant 
to  paragraph  (k)(l)  of  this  section. 
***** 

225.  On  page  41089,  23  lines  from  the 
bottom  of  the  first  column,  in 

§  1915.1001,  paragraph  (k)(2)  is 
redesignated  as  paragraph  (k)(3). 

226.  On  page  41089,  in  the  first 
column,  in  §  1915.1001.  newly 
redesignated  paragraph  (k)(3)(i).  line  5  is 
corrected  by  adding  the  words 
"piusuant  to  paragraph  (k)(l)  of  this 
section"  after  the  word  "therein". 


227.  On  page  41089,  15  lines  from  the 
top  of  the  second  column,  in 
§  1915.1001.  paragraph  (k)(3)  is 
redesignated  as  paragraph  (k)(4). 

228.  On  page  41089,  25  lines  from  the 
top  of  the  second  column,  in 
§  1915.1001,  paragraph  (k)(4)  is 
redesignated  as  paragraph  (k)(5). 

229.  On  page  41089,  in  the  second 
column,  in  §1915.1001,  newly 
redesignated  paragraph  (k)(5)(i),  Une  11, 
the  number  "(4)"  is  corrected  to  read 

"(5)". 

230.  On  page  41089,  in  the  second 
column,  in  §  1915.1001,  newly 
redesignated  paragraph  (k)(5)(ii) 
introductory  text,  Une  3  is  corrected  by 
adding  the  words  "more  than  1%"  after 
the  word  "contain". 

231.  On  page  41089,  in  the  second 
column,  in  §  1915.1001,  newly 
redesignated  paragraph  (k)(5)(ii)(A).  line 
5  is  corrected  by  adding  the  word  "or" 
after  the  word  "ACM;". 

232.  On  page  41089,  in  the  second 
column,  in  §  1915.1001,  newly 
redesignated  paragraph  (k)(5)(ii)(B),  line 
3.  the  word  "asbestos"  is  corrected  to 
read  "ACM". 

233.  On  page  41089.  in  the  second 
column,  in  §  1915.1001,  newly 
redesignated  paragraph  (k)(5)(ii)(B), 
lines  5  throu^  7  are  corrected  to  read, 
"analysis  of  bulk  samples  collected  in 
the  manner  described  in  40  CFR  763.86. 
The". 

234.  On  page  41089,  in  the  second 
column,  in  §  1915.1001.  newly 
redesignated  paragraph  (k)(5)(ii)(B).  line 
17,  the  word  "of  is  corrected  to  read 
"or". 

235.  On  page  41089,  in  the  second 
coliunn,  in  §  1915.1001,  newly 
redesignated  paragraph  (k)(5)(ii)(B),  line 
19,  the  word  "of  is  corrected  to  read 
"or". 

236.  On  page  41089,  in  the  third 
column,  in  §  1915.1001,  a  new 
paragraph  (k)(5)(iii)  is  added  to  read: 


(k)*  *  * 

(5)*   *  * 

(iii)  The  employer  and/or  building/ 
vessel  owner  may  demonstrate  that 
flooring  material  including  associated 
mastic  and  backing  does  not  contain 
asbestos,  by  a  determination  of  an 
industrial  hygienist  based  upon 
recognized  analytical  techniques 
showing  that  the  material  is  not  ACM. 
***** 

237.  On  page  41089,  5  lines  from  the 
top  of  the  third  column,  in  §  1915.1001. 
paragraph  (k)(5)  is  redesignated  as 
paragraph  (k)(6). 

238.  On  page  41089,  in  the  third 
column,  in  §1915.1001,  newly 
redesignated  paragraph  (k)(6).  lines  4 
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and  5,  the  words  "TSI  or  surfacing  ACM 
and  PACM"  are  corrected  to  read  "ACM 
and/or  PACM". 

239.  On  page  41089,  15  lines  from  the 
top  of  the  third  column,  in  §  1915.1001, 
paragraph  (k)(6]  is  redesignated  as 
paragraph  (k)(7). 

240.  On  page  41089,  in  the  third 
column,  in  §  1915.1001,  newly 
redesignated  paragraph  (k)(7)(ii)  is 
corrected  to  read: 


12.  the  niunber  "(5)"  is  corrected  to  read 
"(6)". 

246.  On  page  41090,  in  the  first 
column,  in  §1915.1001,  paragraph  (k)(8) 
is  redesignated  as  paragraph  (k)(9)  and 
is  corrected  to  read: 


(7)*  *  • 

(ii)(A)  The  warning  signs  required  by 
paragraph  (k)(7)  of  this  section  shall 
bear  the  following  information: 

DANGER 

ASBESTOS 

CANCER  AND  LUNG  DISEASE 
HAZARD 

AUTHORIZED  PERSONNEL  ONLY 

(B)  In  addition,  where  the  use  of 
respirators  and  protective  clothing  is 
required  in  the  regulated  area  under  this 
section,  the  warning  signs  shall  include 
the  following: 

RESPIRATORS  AND  PROTECTIVE 
CLOTHING  ARE  REQUIRED  IN  THIS 
AREA 

•  •        •        •        • 

241.  On  page  41089,  in  the  third 
column,  in  §  1915.1001,  a  new 
paragraph  (k)(7)(iii}  is  added  to  read: 

«        •        •        *        » 

(k)*  •  • 

(7)*  •  • 

(iii)  The  employer  shall  ensure  that 
employees  working  in  and  contiguous  to 
regulated  areas  comprehend  the 
warning  signs  required  to  be  posted  by 
paragraph  (k)(7)(i)  of  this  section.  Means 
to  ensure  employee  comprehension  may 
include  the  use  of  foreign  languages, 
pictographs  and  graphics. 

*  *        •        •        * 

242.  On  page  41089,  32  lines  from  the 
bottom  of  tiie  third  column,  in 

§  1915.1001,  paragraph  (k)(7)  is 
redesignated  as  paragraph  (k)(8). 

243.  On  page  41089,  in  the  third 
column,  in  §  1915.1001,  newly 
redesignated  paragraph  (k)(8)(vi) 
introductory  text,  lines  2  and  3,  the 
words  "paragraphs  (k)(2)(i)  through 
(k)(2)(iii)"  are  corrected  to  read 
"paragraphs  (k)(8)(i)  through  (k)(8)(iii)". 

244.  On  page  41090,  in  the  first 
column,  in  §  1915.1001,  newly 
redesignated  paragraph  (k)(8)(vi)(B), 
lines  2  and  3  are  corrected  by  removing 
the  words  "by  weight". 

245.  On  page  41090,  in  the  first 
column,  in  §  1915.1001,  newly 
redesignated  paragraph  (k}(8)(vii).  line 


(k)*   •  • 

(9)  Employee  Information  and 
Training,  (i)  The  employer  shall,  at  no 
cost  to  the  employee,  institute  a  training 
program  for  all  employees  who  are 
likely  to  be  exposed  in  excess  of  a  PEL 
and  for  all  employees  who  perform 
Class  I  through  IV  asbestos  operations, 
and  shall  ensure  their  participation  in 
the  program. 

(ii)  Training  shall  be  provided  prior  to 
or  at  the  time  of  initial  assignment  and 
at  least  annually  thereafter. 

(iii)  Training  for  Class  I  operations 
shall  be  the  equivalent  in  curriculiun, 
training  method  and  length  to  the  EPA 
Model  Accreditation  Plan  (MAP) 
asbestos  abatement  workers  training  (40 
CFR  part  763,  subpart  E,  appendix  C). 

(iv)  Training  for  Class  II  work.  For 
work  with  asbestos  containing  material 
involving  roofing  materials,  flooring 
materials,  siding  materials,  ceiling  tiles, 
or  transite  panels,  training  shall  include 
at  a  minimum  all  the  elements  included 
in  paragraph  {k)(9)(viii)  of  this  section 
and  in  addition,  the  specific  work 
practices  and  engineering  controls  set 
forth  in  paragraph  (g)  of  this  section 
which  specifically  relate  to  that 
category.  Such  course  shall  include 
"hands-on"  training  and  shall  take  at 
least  8  hours.  Exception:  For  other  Class 
II  operations,  training  shall  be  provided 
which  shall  include  at  a  minimum  all 
the  elements  included  in  paragraph 
(k)(9)(viii)  of  this  section  and  in 
addition,  the  specific  work  practices 
and  engineering  controls  set  forth  in 
paragraph  (g)  of  this  section  which 
specifically  relate  to  that  category,  and 
shall  include  "hands-on"  training. 

(v)  Training  for  Class  III  employees 
shall  be  consistent  with  EPA 
requirements  for  training  of  local 
education  agency  maintenance  and 
custodial  staff  as  set  forth  at  40  CFR 
763.92(a)(2).  Such  a  course  shall  also 
include  "hands-on"  training  and  shall 
take  at  least  16  hours.  Exception:  For 
Class  m  operations  for  which  the 
qualified  person  determines  that  the 
EPA  curriculum  does  not  adequately 
cover  the  training  needed  to  perform 
that  activity,  training  shall  include  as  a 
minimtun  all  the  elements  included  in 
paragraph  (k)(9)(viii)  of  this  section  and 
in  addition,  the  specific  work  practices 
and  engineering  controls  set  forth  in 
paragraph  (g)  of  this  section  which 
specifically  relate  to  that  activity,  and 
shall  include  "hands-on"  training. 


(vi)  Training  for  employees 
performing  Class  IV  operations  shall  be 
consistent  with  EPA  requirements  for 
training  of  local  education  agency 
maintenance  and  custodial  staff  as  set 
forth  at  40  CFR  763.92(a)(1).  Such  a 
course  shall  include  available 
information  concerning  the  locations  of 
thermal  system  insulation  and  surfacing 
ACM/PACM,  and  asbestos-containing 
flooring  material,  or  flooring  material 
where  the  absence  of  asbestos  has  not 
yet  been  certified;  and  instruction  in 
recognition  of  damage,  deterioration, 
and  delamination  of  asbestos  containing 
building  materials.  Such  course  shall 
take  at  least  2  hours. 

(vii)  Training  for  employees  who  are 
likely  to  be  exposed  in  excess  of  the  PEL 
and  who  are  not  otherwise  required  to 
be  trained  under  paragraph  (k)(9)  (iii) 
through  (vi)  of  this  section,  shall  meet 
the  requirements  of  paragraph 
(k)(9)(viii)  of  this  section. 

(viii)  The  training  program  shall  be 
conducted  in  a  manner  that  the 
employee  is  able  to  understand.  In 
addition  to  the  content  required  by 
provisions  in  paragraphs  (k)(9)  (iii) 
through  (vi)  of  this  section,  the 
employer  shall  ensure  that  each  such 
employee  is  informed  of  the  following: 

(A)  Methods  of  recognizing  asbestos, 
including  the  requirement  in  paragraph 
{k)(l)  of  this  section  to  presume  that 
certain  building  materials  contain 
asbestos; 

(B)  The  health  effects  associated  with 
asbestos  exposure; 

(C)  The  relationship  between  smoking 
and  asbestos  in  producing  lung  cancer; 

(D)  The  natiu^  of  operations  that 
could  result  in  exposure  to  asbestos,  the 
importance  of  necessary  protective 
controls  to  minimize  exposure 
including,  as  applicable,  engineering 
controls,  work  practices,  respirators, 
housekeeping  procedures,  hygiene 
facilities,  protective  clothing, 
decontamination  procedures,  emergency 
procedures,  and  waste  disposal 
procedures,  and  any  necessary 
instruction  in  the  use  of  these  controls 
and  procedures;  where  Class  III  and  IV 
work  will  be  or  is  performed,  the 
contents  of  EPA  20T-2003,  "Managing 
Asbestos  In-Place"  July  1990  or  its 
equivalent  in  content; 

(E)  The  purpose,  proper  use,  fitting 
instructions,  and  limitations  of 
respirators  as  required  by  29  CFR 
1910.134; 

(F)  The  appropriate  work  practices  for 
performing  the  asbestos  job; 

(G)  Medical  surveillance  program 
requirements; 

(H)  The  content  of  this  standard 
including  appendices; 


(1)  The  names,  addresses  and  phone 
numbers  of  public  health  organizations 
which  provide  information,  materials 
and/or  conduct  programs  concerning 
smoking  cessation.  The  employer  may 
distribute  the  list  of  such  organizations 
contained  in  Appendix  J  to  this  section, 
to  comply  with  this  requirement;  and 

(J)  The  requirements  for  posting  signs 
and  affixing  labels  and  the  meaning  of 
the  required  legends  for  such  signs  and 
labels. 
*        •        •        *         * 

247.  On  page  41090,  8  lines  bom  the 
top  of  the  third  column,  paragraph  (k)(9) 
is  redesignated  as  paragraph  (k)(10). 

248.  On  page  41090,  in  the  third 
column,  in  §  1915.1001,  newly 
redesignated  paragraph  (k)(10)(i),  line  4 
is  corrected  by  adding  a  comma  after  the 
word  "cost". 

249.  On  page  41090,  in  the  third 
column,  in  §  1915.1001,  newly 
redesignated  paragraph  (k)(10)(iii).  line 
10  is  corrected  by  adding  the  words  "to 
this  section"  after  the  words  "Appendix 

250.  On  page  41090,  in  the  third 
column,  in  §  1915.1001,  paragraph  (1) 
entitled  "Housekeeping"  is  correctly 
designated  as  paragraph  (1)  entitled 
"Housekeeping". 

251.  On  page  41090,  in  the  third 
column,  in  §  1915.1001,  paragraph  (1)(2), 
line  7  is  corrected  by  adding  the  words 
"except  in  roofing  operations,  where  the 
procedures  specified  in  paragraph 
(g)(8)(ii)  of  this  section  apply"  after  the 
word  "containers". 

252.  On  page  41090,  in  the  third 
column,  in  §  1915.1001,  paragraph 
(l)(3)(i),  fine  6,  the  words  "paragraph 
(g)"  are  corrected  to  read  "paragraph 
(g)(8)(i)(I)  of  this  secUon". 

253.  On  page  41090,  in  the  third 
column,  in  §  1915.1001,  the  three 
paragraphs  following  the  first  paragraph 
(l)(3)(i)  are  redesignated  as  paragraphs 
(l)(3)(ii),  (l)(3)(iii).  and  {l)(3)(iv). 
respectively. 

254.  On  page  41090,  in  the  third 
column,  in  §  1915.1001,  in  newly 
redesignated  paragraph  (l)(3)(iii),  line  3, 
the  word  "speed"  is  corrected  to  read 
"speeds". 

255.  On  page  41090,  in  the  third 
column,  in  §  1915.1001,  paragraph  (1)(4) 
introductory  text  is  corrected  to  read: 
***** 

(1)  *   *  * 

(4)  Waste  and  debris  and 
accompanying  dust  in  an  area 
containing  accessible  thermal  system 
insulation  or  surfacing  ACM/PACM  or 
visibly  deteriorated  ACM: 
***** 

256.  On  page  41091,  in  the  first 
column,  in  §  1915.1001,  paragraph 


(l)(4)(ii),  line  2  is  corrected  by  adding 
the  word  "of  after  the  word 
"disposed". 

257.  On  page  41091,  in  the  first 
column,  in  §  1915.1001,  paragraph 
(m)(l)(i),  is  corrected  to  read: 
*        *        •        *        • 

(m) *  •  * 

(D*  •  * 

(i)  Employees  covered.  (A)  The 
employer  shall  institute  a  program  for 
all  employees  who,  for  a  combined  total 
of  30  or  more  days  per  year,  are  engaged 
in  Class  I,  II,  or  III  work  or  are  exposed 
at  or  above  the  permissible  exposure 
limit  for  a  combined  30  days  or  more 
per  year.  For  purposes  of  this 
subparagraph,  any  day  in  which  a 
worker  engages  in  Class  II  or  Class  III 
work  or  a  combination  thereof  for  one 
hour  or  less  and,  while  doing  so, 
adheres  fully  to  the  work  practices 
specified  in  this  standard,  shall  not  be 
counted. 

(B)  For  employees  otherwise  required 
by  this  standard  to  wear  a  negative 
pressure  respirator,  employers  shall 
ensure  employees  are  physically  able  to 
perform  the  work  and  use  the 
equipment.  This  determination  shall  be 
made  under  the  supervision  of  a 
physician. 
***** 

258.  On  page  41091,  in  the  first 
column,  in  §1915.1001,  paragraph 
(m)(l)(ii),  line  1  is  corrected  by 
removing  the  words  "by  a  physician". 

259.  On  page  41091,  in  the  first 
column,  in  §  1915.1001,  paragraph 
(m)(2)(i)(B)  is  corrected  to  read: 
***** 

(m)*   •   * 
(2)  •   •   * 

(i)*   *  * 

(B)  When  the  employee  is  assigned  to 
an  area  where  exposure  to  asbestos  may 
be  at  or  above  the  permissible  exposure 
limit  for  30  or  more  days  per  year,  or 
engage  in  Class  I,  II,  or  III  work  for  a 
combined  total  of  30  or  more  days  per 
year,  a  medical  examination  must  be 
given  within  10  working  days  following 
the  thirtieth  day  of  exposure; 
***** 

260.  On  page  41091,  in  the  second 
column,  in  §  1915.1001,  paragraph 
(ra)(3)(i),  Une  2  is  corrected  by  removing 
the  letter  "G.". 

261.  On  page  41091,  in  the  third 
column,  in  §  1915.1001,  paragraph 
(n)(l)(i),  line  3,  the  word  "demonstrate" 
is  corrected  to  read  "demonstrates". 

262.  On  page  41091,  in  the  third 
column,  in  §  1915.1001,  paragraph 
(n)(l)(i),  line  4  is  corrected  by  adding 
the  words  "or  the  activity  involving 
such  products  or  material"  after  the 
words  "containing  asbestos". 


263.  On  page  41092,  in  the  first 
column,  in  §  1915.1001,  paragraph 
(n)(4).  line  3,  the  number  "1"  is 
corrected  by  enclosing  it  in  parenthesis 
to  read  "(1)". 

264.  On  page  41092,  in  the  second 
column,  in  §  1915.1001,  paragraph  (o)(3) 
introductory  text,  lines  5  and  6,  the 
words  "in  paragraph  (p)(3)(i)  and  (ii)" 
are  corrected  to  read  "in  paragraph 
(0)(3)(i)". 

265.  On  page  41092,  in  the  second 
column,  in  §  1915.1001,  paragraph  (o){3) 
introductory  text,  lines  9  and  10.  the 
words  "Class  II  and  III"  are  corrected  to 
read  "Class  II,  III,  and  IV". 

266.  On  page  41092,  in  the  second 
column,  in  §  1915.1001,  paragraph 
(o)(3)(i)  introductory  text,  Une  4,  the 
words  "paragraph  (g)(1)"  are  corrected 
to  read  "paragraph  (e)(6)". 

267.  On  page  41092,  in  the  second 
coliurm,  in  §  1915.1001,  paragraph 
(o)(3)(i)(E),  line  3,  the  words  "protective 
clothing"  are  corrected  to  read 
"respirators". 

268.  On  page  41092,  in  the  second 
column,  in  §  1915.1001,  paragraph 
(o)(3)(i)(E),  line  4,  the  word 
"respirators"  is  corrected  to  read 
"protective  clothing". 

269.  On  page  41092,  in  the  second 
column,  in  §  1915.1001,  paragraph 
(o)(3)(i)(F),  line  2,  the  words  "set  up" 
are  corrected  to  read  "set  up,  use.". 

270.  On  page  41092,  in  the  third 
column,  in  §  1915.1001.  paragraph 
(o)(3)(i)(H).  line  1,  the  word  "though"  is 
corrected  to  read  "through". 

271.  On  page  41092,  in  the  third 
column,  in  §  1915.1001,  paragraph 
(o)(3)(i)(H).  line  2  is  corrected  by  adding 
a  comma  after  the  word  "inspection". 

272.  On  page  41092,  in  the  third 
column,  in  §  1915.1001,  paragraph 
(o)(3)(i)(I),  Une  2,  the  words  "paragraph 
(f)(6)"  are  corrected  to  read  "paragraph 
(k)". 

273.  On  page  41092,  in  the  third 
column,  in  §  1915.1001,  paragraph 
(o)(4)(i),  lines  12  through  16  are 
corrected  to  read  "that  meets  the  criteria 
of  EPA's  Model  Accredited  Plan  (40 
CFR  part  763)  or  a  course  equivalent  in 
stringency,  content,  and  length." 

274-276.  On  page  41092,  in  the 
second  column,  in  §  1915.1001, 
paragraph  (o)(4)(ii)  is  corrected  to  read: 
***** 

(o)*  *  * 

(4)  *   *   * 

(ii)  For  Class  III  and  IV  asbestos  work, 
the  qualified  person  shall  be  trained  in 
aspects  of  astiestos  handling  appropriate 
for  the  natxue  of  the  work,  to  include 
procedures  for  setting  up  glove  bags  and 
mini-enclosures,  practices  for  reducing 
asbestos  exposures,  use  of  wet  methods. 
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the  contents  of  this  standard,  and  the 
identification  of  ash)estos.  Such  training 
shall  include  successful  completion  of  a 
course  that  is  consistent  with  EPA 
requirements  for  training  of  local 
education  agency  maintenance  and 
custodial  staff  as  set  forth  at  40  CFR 
763.92(a)(2),  or  its  equivalent  in 
stringency,  content,  and  length. 
Qualified  persons  for  Class  IH  and  Class 
rv  work  may  also  be  trained  pursuant  to 
the  requirements  of  paragraph  (o)(4)(i) 
of  this  section. 


Appendix  A  to  §1915.1001  [Corrected] 

277.  On  page  41093,  in  the  first 
column,  the  heading  for  Appendix  A  to 
§  1915.1001  is  corrected  to  read: 

Appendix  A  to  §  1915.1001— OSHA 
Reference  Method  (Mandatory)" 

***** 

278.  On  page  41093,  in  the  first 
column,  in  §  1915.1001,  in  Appendix  A, 
in  the  introductory  paragraph,  lines  3 
and  4  are  corrected  by  removing  the 
words  "tremolite,  anthophyllite,  and 
actinolite". 

279.  On  page  41093,  in  the  first 
column,  in  §  1915.1001,  in  Appendix  A, 
in  the  introductory  paragraph,  line  11, 
the  word  "ID-60"  is  corrected  to  read 
"II>-160". 

280.  On  page  41093,  in  the  first 
coliunn,  in  §  1915.1001,  in  Appendix  A, 
in  the  introductory  paragraph,  line  12, 
the  words  "NIOSH  7400  method"  are 
corrected  to  read  "NIOSH  Method 
7400". 

281.  On  page  41093,  in  the  first 
column,  in  §  1915.1001,  in  Appendix  A, 
imder  the  heading  entitled  "Sampling 
and  Analytical  Procedure,"  paragraph  1, 
line  5  is  corrected  by  removing  the 
words  "tremolite,  anthophyllite,  and 
actinolite". 

282.  On  page  41093,  in  §  1915.1001, 
in  Appendix  A,  under  the  heading 
entitled  "Sampling  and  Analytical 
Procedure,"  paragraph  2,  line  6  of  the 
second  colimin  is  corrected  by  adding  a 
sentence  "Other  cassettes  such  as  the 
Bell-mouth  may  be  used  within  the 
limits  of  their  vaUdation."  after  the 
word  "record.". 

283.  On  page  41093,  in  the  second 
column,  in  §  1915.1001,  in  Appendix  A, 
imder  the  heading  entitled  "Sampling 
and  Analytical  Procedure,"  paragraph  3, 
line  2,  the  number  "2.5"  is  corrected  to 
read  "5". 

284.-On  page  41093,  in  the  second 
column,  in  §  1915.1001,  in  Appendix  A, 
under  the  heading  "Sampling  and 
Analytical  Procedure,"  paragraph  3,  line 
5,  the  number  "2.5"  is  corrected  to  read 
"5". 


285.  On  page  41093,  in  the  second  to 
third  column,  in  §  1915.1001,  in 
Appendix  A,  under  the  heading  entitled 
"Sampling  and  Analytical  Procedure," 
paragraph  1 1  is  corrected  to  read: 
***** 

11.  Each  set  of  samples  taken  will  include 
10%  field  blanks  or  a  minimum  of  2  field 
blanks.  These  blanks  must  come  from  the 
same  lot  as  the  filters  used  for  sample 
collection.  The  field  blank  results  shall  be 
averaged  and  subtracted  from  the  analytical 
results  before  reporting.  A  set  consists  of  any 
sample  or  group  of  samples  for  which  an 
evaluation  for  this  standard  must  be  made. 
Any  samples  represented  by  a  field  blank 
having  a  filMr  count  in  excess  of  the 
detection  limit  of  the  method  being  used 
shall  be  rejected. 
***** 

286.  On  page  41093,  in  the  third 
column,  in  §  1915.1001,  in  Appendix  A, 
under  the  heading  entitled  "Sampling 
and  Analytical  Procedure,"  paragraph 
13.b.  is  corrected  to  read: 
***** 

13.  •   *   • 

b.  In  the  absence  of  other  information, 
count  all  particles  as  asbestos  that  have  a 
length-to-width  ratio  (aspect  ratio)  of  3  to  1 
or  greater. 


Appendix  B  to  §  1915.1001  [Corrected] 

287.  On  page  41094,  in  §  1915.1001, 
in  Appendix  B,  the  table  is  corrected  so 
that  the  word  "Air"  is  removed  from 
between  the  double  lines  at  the 
beginning  £md  added  following  the 
word  "Matrix". 

288.  On  page  41094,  in  the  first 
column  below  the  table,  in  §  1915.1001, 
in  Appendix  B,  under  the  heading 
entitled  "1.  Introduction,"  in  the 
definition  of  "Asbestos,"  the  chemical 
formxila  for  CrocidoUte  is  corrected  to 
read  "Na2Fe32  *  Fez>  *  Si8022(OH)2 ". 

289.  On  page  41094,  in  the  second 
column  below  the  table,  in  §  1915.1001, 
in  Appendix  B,  in  the  definition  of 
"Walton-Beckett  Graticule,"  line  11,  the 
niunber  "2"  is  corrected  to  read  "1". 

290.  On  page  41094,  in  the  third 
coliunn  below  the  table,  in  §  1915.1001, 
in  Appendix  B,  in  the  paragraph  imder 
the  heading  entitled  "1.2  Principle," 
line  6  is  corrected  by  removing  the  word 
"a". 

291.  On  page  41095,  in  the  second 
coliunn,  in  §  1915.1001,  in  Appendix  B, 
under  the  heading  entitled  "4. 
Interferences,"  in  the  second  paragraph, 
the  list  of  common  fibers  is  corrected  to 
read: 


4.  Interferences 

*         *         * 

fiberglass 
anhydrite 


plant  fibers 

perlite  veins 

gypsum 

some  synthetic  fibers 

membrane  structures 

sponge  spicules 

diatoms 

microorganisms 

wollastonite 

***** 

292.  On  page  41095,  in  the  second 
column,  in  §1915.1001,  in  Appendix  B, 
under  the  heading  entitled  "5.2.1 
Sample  assembly,"  in  the  first 
paragraph,  Une  8,  the  number  "0.8-"  is 
corrected  to  read  "0.4". 

293.  On  page  41095,  in  the  second 
column,  in  §1915.1001,  in  Appendix  B, 
under  the  heading  entitled  "5.1.1 
Sample  assembly,"  a  new  note  (e)  is 
added  to  read: 
***** 

5.1.1  *    *   * 

Notes:  •   •   • 

(e)  Other  cassettes,  such  as  the  Bell-mouth, 
may  be  used  within  the  limits  of  their 
validation. 
***** 

294.  On  page  41095,  in  the  second 
column,  in  §  1915.1001,  in  Appendix  B, 
under  the  heading  entitled  "5.1.3 
Sampling  pump,"  lines  5  and  6,  the 
words  "2.5  Uters  per  minute  (L/min)" 
are  corrected  to  read  "the  collection 
rate". 

295.  On  page  41095,  in  the  second 
column,  in  §  1915.1001,  in  Appendix  B, 
in  the  paragraph  entitled  "5.2.1,"  line  2 
is  corrected  by  removing  the  words 
"(see  Figure  3)". 

296.  On  page  41095,  in  the  third 
column,  in  §  1915.1001,  in  Appendix  B, 
under  the  heading  entitled  "5.2.5,"  lines 
8  through  10  of  the  "Note"  are  corrected 
to  read,  "pressure  changes,  correct  the 
flow  rate  using  the  formula  shown  in 
the  section  "Sampling  Pump  Flow  Rate 
Corrections"  at  the  end  of  this 
appendix." 

297.  On  page  41096.  in  the  first 
column,  in  §  1915.1001,  in  Appendix  B, 
the  paragraph  entitled  "5.2.11"  is 
corrected  to  read: 
***** 

5.  •   *   • 

5.2  ••   * 

5.2. 1 1    Attach  and  secure  a  sample  seal 
around  each  sample  cassette  in  such  a  way 
as  to  assure  that  the  end  cap  and  base  plugs 
cannot  be  removed  without  destroying  the 
seal.  Tape  the  ends  of  the  seal  together  since 
the  seal  is  not  long  enough  to  be  wrapped 
end-to-end.  Also  wrap  tap)e  around  the 
cassette  at  each  joint  to  keep  the  seal  secure. 
***** 

298.  On  page  41096,  in  the  first 
column,  in  §  1915.1001,  in  Appendix  B, 
in  the  paragraph  entitled  "5.3.2,"  line  8, 
the  words  'Svithout  rattling"  are 
corrected  to  read  "in  such  a  manner  that 
they  will  not  rattle". 


299.  On  page  41097,  in  the  first 
column,  in  §  1915.1001,  in  Appendix  B, 
under  the  heading  entitled  "6.6.2 
Counting  Fibers,"  paragraph  (9),  line  5, 
the  number  "2"  is  corrected  to  read  "1". 

300.  On  page  41097,  in  the  third 
column,  in  §  1915.1001,  in  Appendix  B, 
under  the  heading  entitled  "7.3. 
Recount  Calculations,"  the  formula  in 
the  third  paragraph  is  corrected  to  read: 

7.3.  Recount  Calculations 


|^/ac;-^/ac;|>2.78 


xUaCavc)><CVpb 


301.  On  page  41098,  in  the  second 
column,  in  §  1915.1001.  in  Appendix  B, 
under  the  heading  entitled  "Quality 
Control,"  in  the  first  paragraph,  lines  6 
and  7  are  corrected  by  removing  the 
words  "for  the  CV  curve  shown  below". 

302.  On  page  41098,  in  the  third 
column,  in  §  1915.1001,  in  Appendix  B, 
under  the  heading  entitled  "Walton- 
Beckett  Graticule,"  paragraph  (7),  line 
12  is  corrected  to  read  "Field  Area  = 
Jt(D/2)2". 

Appendix  Etc  §1915.1001 
[Corrected] 

303.  On  page  41119,  in  the  first 
column,  in  §  1915.1001,  in  Appendix  E, 
paragraph  (a)  is  corrected  to  read: 
***** 

(a)  Chest  roentgenograms  shall  be 
interpreted  and  classified  in  accordance  with 
a  professionally  accepted  classification 
system  and  recorded  on  an  interpretation 
form  following  the  format  of  the  CDC/NIOSH 
(M)  2.8  form.  As  a  minimum,  the  content 
within  the  bold  lines  of  this  form  (items  1 
through  4)  shall  be  included.  This  form  is  not 
to  be  submitted  to  NIOSH. 
***** 

Appendix  F  to  §1915.1001 
[Corrected] 

304.  On  page  41121.  in  the  first 
column,  in  §  1915.1001,  in  Appendix  F, 
under  the  heading  entitled  "Cleaning 
the  Work  Area,"  in  the  second 
paragraph,  line  4,  the  word 
"encapsulate"  is  corrected  to  read 
"encapsulant". 

Appendix  H  to  §1915.1001 
[Corrected] 

305.  On  page  41121,  in  §  1915.1001, 
in  Appendix  H,  under  the  heading 
entitled  "///.  Respirators  and  Protective 
Clothing,"  paragraph  A,  fine  6  of  the 
third  column  is  corrected  by  adding  the 
word  "a"  after  the  word  "conduct". 

306.  On  page  41121,  in  the  third 
column,  in  §  1915.1001,  in  Appendix  H, 
under  the  heading  entitled  "IV.  Disposal 
Procedures  and  Clean-up,"  paragraph  E, 


line  1,  the  word  "if  is  corrected  to  read 
"is". 

307.  On  page  41121,  in  the  third 
column,  in  §  1915.1001,  in  Appendix  H, 
under  the  heading  entitled  "V.  Access  to 
Information,"  paragraph  B,  line  5,  the 
word  "trowled-on"  is  corrected  to  read 
"troweled-on". 

Appendix  K  to  §  1915.1001 
[Corrected] 

308.  On  page  41123,  in  the  first 
column,  in  §  1915.1001,  in  Appendix  K, 
Une  3  of  the  title  is  corrected  by 
removing  a  closed  parenthesis  after  the 
word  "Non-Mandatory". 

309.  On  page  41125,  in  the  first 
column,  in  §  1915.1001,  in  Appendix  K, 
under  the  heading  entitled  "1.8 
Toxicology,"  line  9  is  corrected  by 
adding  the  words  "and  29  CFR 
1915.1001"  after  the  number 
"1926.1101". 

310.  On  page  41125,  in  the  second 
column,  in  §  1915.1001,  in  Appendix  K, 
under  the  heading  entitled  "2.4 
Shipment,"  paragraph  (a),  line  2  is 
corrected  by  removing  the  words  "(such 
as  the  OSHA  21)". 

311.  On  page  41129,  in  the  first 
column,  in  §  1915.1001,  in  Appendix  K, 
the  heading  entitled  "Auxiliary 
Information"  is  correctly  designated  as 
"4.  Auxiliary  Information" . 

312.  On  page  41129,  in  the  second 
column,  in  §  1915.1001,  in  Appendix  K, 
the  paragraph  under  the  heading 
entitled  "4.3  Polarized  Light 
Technique,"  beginning  on  line  10,  is 
corrected  by  removing  the  sentence,  "A 
compensator  is  a  piece  of  mineral  with 
known  properties  that  "compensates" 
for  some  deficiency  in  the  optical 
train.". 

Appendix  L  to  §1915.1001 
[Corrected] 

313.  On  page  41131,  in  the  first 
column,  in  §  1915.1001,  Appendix  L,  in 
the  introductory  paragraph,  line  7  is 
corrected  by  adding  the  words  "by 
trained  employees"  after  the  word 
"practices". 

314.  On  page  41131.  in  the  second 
column,  in  §  1915.1001,  in  Appendix  L, 
under  the  heading  entitled  "[A] 
Negative  Pressure  Enclosure/HEPA 
Vacuum  System  Method,"  paragraph 
(6),  line  5,  the  words  "paragraph 
(j)(2)(ii)"  are  corrected  to  read 
"paragraph  (k)(8)". 

315.  On  page  41131,  in  the  second 
column,  in  §  1915.1001,  in  Appendix  L, 
under  the  heading  entitled  "[Al 
Negative  Pressure  Enclosure/HEPA 
Vacuum  System  Method,"  paragraph 
(6),  line  6,  the  words  "paragraph  (k)"  are 
corrected  to  read  "paragraph  (1)". 

316.  On  page  41131,  in  the  second 
column,  in  §  1915.1001,  in  Appendix  L, 


under  the  heading  entitled  "[A] 
Negative  Pressure  Enclosure/HEPA 
Vacuum  System  Method,"  paragraph 
(7),  line  5,  the  words  "paragraph  (k)"  are 
corrected  to  read  "paragraph  (1)". 

317.  On  page  41131,  in  the  second 
column,  in  §  1915.1001,  in  Appendix  L, 
under  the  heading  entitled  "[B]  Low 
Pressure/Wet  Cleaning  Method," 
paragraph  (6),  line  5,  the  words 
"paragraph  (j){2)(ii)"  are  corrected  to 
read  "paragraph  (k)(8)". 

318.  On  page  41131,  in  the  second 
column,  in  §  1915.1001,  in  Appendix  L, 
under  the  heading  entitled  "[B]  Low 
Pressure/Wet  Cleaning  Method," 
paragraph  (6),  Une  7,  the  words 
"paragraph  (k)"  are  corrected  to  read 
"paragraph  (1)". 

319.  On  page  41131,  in  the  second 
column,  in  §  1915.1001,  in  Appendix  L. 
under  the  heading  entitled  "[B]  Low 
Pressure/Wet  Cleaning  Method," 
paragraph  (7),  Une  5,  the  words 
"paragraph  (k)"  are  corrected  to  read 
"paragraph  (1)". 

320.  On  page  41131,  in  the  third 
column,  in  §  1915.1001,  in  Appendix  L, 
under  the  heading  entitled  "[C] 
Equivalent  Methods,"  Une  12.  the 
number  "0.004"  is  corrected  to  read 
"0.016". 

321.  On  page  41131,  in  the  third 
column,  in  §  1915.1001,  in  Appendix  L. 
under  the  heading  "[DJ  Wet  Methods," 
paragraph  (2),  line  3,  the  words 
"paragraph  (j)(2)(ii)"  are  corrected  to 
read  "paragraph  (k)(8)". 

322.  On  page  41131,  in  the  third 
coliunn,  in  §  1915.1001,  in  Appendix  L, 
under  the  heading  "[D]  Wet  Method," 
paragraph  (2),  line  4,  the  words 
"paragraph  (k)"  are  corrected  to  read 
"paragraph  (1)". 

323.  On  page  41131,  in  the  third 
column,  in  §  1915.1001,  in  Appendix  L, 
under  the  heading  "[D]  Wet  Method" 
paragraph  (3),  line  3,  the  words 
"paragraph  (k)"  are  corrected  to  read 
"paragraph  (1)". 

S  1926.1101    [Corrected] 

324.  On  page  41132,  in  §  1926.1101. 
paragraph  (b),  the  definition  of 
"Certified  Industrial  Hygienist  (CIH)." 
the  first  Une  of  the  second  column  is 
corrected  by  removing  the  word 
"comprehensive". 

325.  On  page  41132,  in  the  second 
column,  in  §  1926.1101,  paragraph  (b), 
the  definition  of  "Class  III  asbestos 
work"  is  corrected  to  read: 
***** 

(b)*   •  * 

Class  III  asbestos  work  means  repair 
and  maintenance  operations,  where 
"ACM,"  including  TSI  and  surfacing 
ACM  and  PACM,  may  be  disturbed. 
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326.  On  page  41132,  in  the  second 
column,  in  §  1926.1101.  paragraph  (b), 
the  definition  of  "Class  IV  asbestos 
work'  is  corrected  to  read: 

•  •        *        •        • 

Class  IV  asbestos  work  means 
maintenance  and  custodial  activities 
during  which  employees  contact  but  do 
not  disturb  ACM  or  PACM  and  activities 
to  clean  up  dust,  waste  and  debris 
resulting  from  Class  I.  II.  and  III 
activities. 

•  *        •        •        • 

327.  On  page  41132,  in  the  second 
column,  in  §  1926.1101.  paragraph  (b). 
the  definition  of  "Competent  Person," 
lines  12  through  19  are  corrected  to  read 
"course  which  meets  the  criteria  of 
EPA's  Model  Accreditation  Plan  (40 
CFR  part  763)  for  supervisor,  or  its 
equivalent  and.  for  Class  III  and  Class  IV 
work,  who  is  trained  in  a  manner 
consistent  with  EPA  requirements  for 
training  of  local  education  agency 
maintenance  and  custodial  sta^  as  set 
forth  at  40  CFR  763.92  (a)(2).". 

328.  On  page  41132.  in  the  third 
column,  in  §  1926.1101.  paragraph  (b). 
the  definition  oi" Disturbance,"  the  first 
sentence  is  corrected  to  read: 
***** 

(b)  •   *   * 

Disturbance  means  activities  that 
disrupt  the  matrix  of  ACM  or  PACM, 
criunble  or  pulverize  ACM  or  PACM,  or 
generate  visible  debris  fi-om  ACM  or 
PACM.*   *   * 


329.  On  page  41132,  in  the  third 
column,  in  §  1926.1101,  paragraph  (b), 
the  definition  of  " Glovebag,"  line  1,  the 
word  "an"  is  corrected  to  read  "not 
more  than  a  60  x  60  inch". 

330.  On  page  41132.  in  the  third 
column,  in  §  1926.1101,  paragraph  (b), 
the  definition  of  "Intact,"  line  3,  the 
word  "it"  is  corrected  to  read  "the 
asbestos". 

331.  On  page  41133,  in  §  1926.1101, 
paragraph  (b),  in  the  definition  of 
"Modification,"  Une  8  from  the  top  of 
the  first  column  is  corrected  by 
removing  the  numt}er  "(ii)". 

332.  On  page  41133,  in  the  first 
column,  in  §  1926.1101,  paragraph  (b), 
the  definition  of  "Presumed  Asbestos 
Containing  Material,"  Une  7.  the 
number  "(4)"  is  corrected  to  read  "(5)". 

333.  On  page  41133,  in  the  first 
column,  in  §  1926.1101,  paragraph  (b), 
the  definition  of  "Regulated  area,"  Une 
12  is  corrected  by  removing  the  nxunber 
"(6)". 

334.  On  page  41133,  in  the  second 
column,  in  §  1926.1101,  paragraph 
(c)(1),  line  8  the  word  "of  is  corrected 
to  read  "to". 


335.  On  page  41133,  in  the  second 
column,  in  §1926.1101,  paragraph 
(c)(2),  line  8,  the  word  "of  is  corrected 
to  read  "to". 

336.  On  page  41133,  in  the  second 
column,  in  §  1926.1101,  paragraph 
(d)(3),  line  13  is  corrected  by  removing 
the  number  "(1)". 

337.  On  page  41133,  in  the  third 
column,  in  §  1926.1101,  paragraph 
(e)(2),  Une  6  is  corrected  by  removing 
the  words  "concentrations  of. 

338.  On  page  41133,  in  the  third 
column,  in  §  1926.1101,  paragraph 
(e)(2),  line  12,  the  number  "(6)"  is 
corrected  to  read  "(7)". 

339.  On  page  41133,  in  the  third 
column,  in  §  1926.1101,  paragraph 
(e)(4),  line  3,  the  niunber  "(2)"  is 
corrected  to  read  "(1)". 

340.  On  page  41133,  in  the  third 
column,  in  §  1926.1101,  paragraph 
(f)(l)(i),  line  2,  the  word  "of  is 
corrected  to  read  "or". 

340a.  On  page  41133.  in  the  first 
column,  in  §  1926.1101,  paragraph 
(f)(2)(i),  the  undesignated  paragraph 
beginning  on  Une  10  is  correctly  moved 
to  Une  9  as  the  second  sentence  of 
paragraph  (f)(2)(i). 

341-344.  On  page  41134,  in  the  first 
column,  in  §  1926.1101,  paragraph 
(fK2)(ii)  is  corrected  to  read: 
***** 

(f)*   *   * 
(2)«    •    • 

(ii)  Basis  of  Initial  Exposure 
Assessment:  Unless  a  negative  exposiue 
assessment  has  been  made  pursuant  to 
paragraph  (f)(2)(iii)  of  this  section,  the 
initial  exposure  assessment  shall,  if 
feasible,  be  based  on  monitoring 
conducted  pursuant  to  paragraph 
(f)(l)(iii)  of  this  section.  The  assessment 
shall  take  into  consideration  both  the 
monitoring  results  and  all  observations, 
information  or  calculations  which 
indicate  employee  exposure  to  asbestos, 
including  any  previous  monitoring 
conducted  in  the  workplace,  or  of  the 
operations  of  the  employer  which 
indicate  the  levels  of  airborne  asbestos 
likely  to  be  encountered  on  the  job.  For 
Class  I  asbestos  work,  until  the 
employer  conducts  exposure  monitoring 
and  docimients  that  employees  on  that 
job  will  not  be  exposed  in  excess  of  the 
PELs,  or  otherwise  makes  a  negative 
exposure  assessment  pursuant  to 
paragraph  (f)(2)(iii)  of  this  section,  the 
employer  shall  presume  that  employees 
are  exposed  in  excess  of  the  TWA  and 
exclusion  limit. 

(in)  *   *   * 
***** 

345.  On  page  41134,  in  the  third 
column,  in  §  1926.1101,  paragraph 
(f)(3)(iu),  Une  4  is  corrected  to  read, 


"operated  in  the  pressiu^  demand 
mode,  or  other  positive  pressure  mode 
respirator,". 

346.  On  page  41134,  in  the  third 
column,  in  §  1926.1101,  paragraph  (f)(4), 
line  1  is  corrected  to  read,  "(4) 
Termination  of  monitoring,  (i)  If. 

347.  On  page  41134,  in  the  third 
column,  in  §  1926.1101,  paragraph 
(f)(4)(i),  Une  5,  the  word  "measurement" 
is  corrected  to  read  "measurements". 

348.  On  page  41134,  in  the  third 
column,  in  §  1926.1101,  paragraph  (f)(5) 
is  redesignated  as  paragraph  (f)(6)  and  a 
new  paragraph  (f)(5)  is  added  to  read: 
***** 

(f)*   *   * 

(5)  Employee  notification  of 
monitoring  results. 

(i)  The  employer  shall  notify  affected 
employees  of  the  monitoring  results  that 
represent  that  employee's  exposure  as 
soon  as  possible  following  receipt  of 
monitoring  results. 

(ii)  The  employer  shall  notify  affected 
employees  of  the  results  of  monitoring 
representing  the  employee's  exposure  in 
writing  either  individueiUy  or  by  posting 
at  a  centrally  located  place  that  is 
accessible  to  affected  employees. 
***** 

349.  On  page  41135,  in  the  first 
column,  in  §  1926.1101,  paragraph 
(g)(l)(i)  is  corrected  to  read: 
***** 

(g)*   *   * 

(D*  *  * 

(i)  Vacuum  cleaners  equipped  with 
HEPA  filters  to  collect  all  debris  and 
dust  containing  ACM  and  PACM,  except 
as  provided  in  paragraph  (g)(8)(ii)  of  this 
section  in  the  case  of  roofing  material. 
***** 

350.  On  page  41135,  in  the  first 
column,  in  §1926.1101,  paragraph 
(g)(l)(ii),  lines  9  and  10,  the  words 
"slipping  hazards;"  are  corrected  to  read 
"except  as  provided  in  paragraph 
(g)(8)(ii)  of  this  section;". 

351.  On  page  41135,  in  the  first 
column,  in  §  1926.1101,  paragraph 
(g)(l)(iii),  line  3  is  corrected  by  adding 
the  words  "except  in  roofing  operations, 
where  the  procediues  specified  in 
paragraph  (g)(8)(ii)  of  this  section 
apply"  after  the  word  "containers". 

352.  On  page  41135,  in  the  second 
column,  in  §  1926.1101,  paragraph 
(g)(4)(ii)(A)  is  corrected  to  read: 
***** 

(g)  *  *   • 

(4)  *    *   * 

(u)  *    *   * 

(A)  Critical  barriers  shall  be  placed 
over  all  the  openings  to  the  regulated 
area,  except  where  activities  are 
performed  outdoors;  or 


353.  On  page  41135,  in  the  second 
column,  in  §1926.1101,  paragraph 
(g)(4)(ii)(B),  Une  13  is  corrected  by 
adding  the  words  "Phase  Contrast 
Microscopy"  before  the  word  "(PCM)". 

354.  On  page  41135,  in  the  second 
column,  in  §  1926.1101,  paragraph 
(g)(4)(ii)(B)  is  corrected  by  adding  the 
following  sentence  to  the  end  of  the 
paragraph,  "Exception:  For  work 
completed  outdoors  where  employees 
are  not  working  in  areas  adjacent  to  the 
regulated  areas,  this  paragraph  (g)(4)(ii) 
is  satisfied  when  the  specific  control 
methods  in  paragraph  (g)(5)  of  this 
section  are  used." 

355.  On  page  41135,  in  the  third 
colimin,  in  §  1926.1101,  paragraph 
(g)(5)(i)  introductory  text,  Une  2,  the 
word  "shall"  is  corrected  to  read  "may". 

356.  On  page  41135,  in  the  third   • 
column,  in  §  1926.1101,  paragraph 
(g)(5)(ii)  introductory  text  is  corrected  to 
read: 

***** 

(g)*  •  * 

(5)'    •    • 

(ii)  Glove  bag  systems  may  be  used  to 
remove  PACM  and/or  ACM  from 
straight  runs  of  piping  and  elbows  and 
other  connections  with  the  following 
specifications  and  work  practices: 
•        •        •        •        * 

357.  On  page  41135,  in  the  third 
column,  in  §1926.1101.  paragraph 
(g)(5)(ii)(A)(2)  is  corrected  to  read: 

***** 

(g)*  *  * 

(5)*   •   • 

(u)  *   *   • 

(A)'   •   • 

[2)  Glovebags  used  on  elbows  and 
other  connections  must  be  designed  for 
that  purpose  and  used  without 
modifications. 
***** 

358.  On  page  41135,  in  the  third 
coliunn,  in  §  1926.1101,  paragraph 
(g)(5)(ii)(B)(4),  line  3,  the  number 
"150"'  is  corrected  to  read  "150''F". 

359.  On  page  41136,  in  the  first 
column,  in  §  1926.1101,  paragraph 
(g)(5)(ii)(B)(9),  Une  2,  the  word 
"removals"  is  corrected  to  read 
"removal  operations". 

360.  On  page  41136.  in  the  first 
column,  in  §  1926.1101,  paragraph 
(g)(5)(iii)  introductory  text,  line  3,  the 
word  "shall"  is  corrected  to  read  "may". 

361.  On  page  41136,  in  the  first 
column,  in  §  1926.1101,  paragraph 
(g)(5)(iii)(B)(l),  line  2  is  corrected  by 
adding  the  word  "for"  after  the  word 
"practices". 

362.  On  page  41136,  in  the  first 
column,  in  §  1926.1101,  paragraph 
(g)(5)(iii)(B)(I),  line  4,  the  number  "(2)" 
is  corrected  to  read  "(4)". 


363.  On  page  41136,  in  the  first 
column,  in  §  1926.1101,  paragraph 
(g){5)(iu)(B)(2),  Une  4  is  corrected  by 
adding  the  words  "until  it  is  completed 
at  which  time  the  bag  shall  be  collapsed 
prior  to  removal  of  the  bag  from  the 
pipe"  after  the  word  "operation". 

364.  On  page  41136.  in  the  first 
column,  in  §  1926.1101,  paragraph 
(g)(S)(iv)  introductory  text,  line  3.  the 
word  "shall"  is  corrected  to  read  "may". 

365.  On  page  41136,  in  the  first 
column,  in  §  1926.1101,  paragraph 
(g)(5)(iv)(A){2),  line  2  is  corrected  by 
adding  the  word  "the"  after  the  word 
"in". 

366.  On  page  41136,  in  the  second 
colunm,  in  §  1926.1101.  paragraph 
(g)(5)(iv)(B)(2)  is  corrected  to  read: 
***** 

(g)*  •   * 

(5)*   •  • 

(iv)*  *  • 

(B)*   •  • 

[2)  The  box  shall  be  smoke-tested  for 
leaks  and  any  leaks  sealed  prior  to  each 
use. 
*        *        *        •        * 

367.  On  page  41136,  in  the  second 
column,  in  §  1926.1101,  paragraph 
(g)(5)(vi)(B)(l)  is  corrected  to  read: 

***** 

(g)*  *   * 

(5)*   •   • 

(vi)  •  •  * 

(B)*   *  * 

[1)  Before  use,  the  mini-enclosure 
shall  be  inspected  for  leaks  and  smoke- 
tested  to  detect  breaches,  and  any 
breaches  sealed. 
***** 

368.  On  page  41136,  in  the  second 
column,  in  §  1926.1101,  paragraph 
(g)(5)(vi)(B)(5),  line  1  is  corrected  by 
adding  a  comma  after  the  word  "use". 

369-370.  On  page  41136,  in 
■  §1926.1101,  paragraph  (g)(5)(vi)(B)(5), 
line  2  of  the  third  column,  the  word 
"minienclosure"  is  corrected  to  read 
"mini-enclosure". 

371.  On  page  41136,  in  the  third 
coliunn,  in  §  1926.1101,  paragraph 
(g)(6)(ii),  Une  19.  the  words  "paragraph 
(g)(4)(i)(B)(2)"  are  corrected  to  read 
"paragraph  (g)(4)(ii)(B)". 

372.  On  page  41136,  in  the  third 
column,  in  §  1926.1101,  paragraph 
(g)(6)(iii),  line  6  is  corrected  by  adding 
the  words  "of  this  section"  after  the 
words  "paragraph  (g)(6)". 

373.  On  page  41136,  in  the  third 
column,  in  §  1926.1101.  paragraph 
(g)(6)(iii)  is  corrected  by  adding  a 
sentence  to  the  end  of  the  paragraph  to 
read,  "The  submission  shall  not 
constitute  approval  by  OSHA.". 

374.  On  page  41137,  in  the  first 
column,  in  §  1926.1101,  paragraph 


(g)(7)(i),  Une  1  is  corrected  by  removing 
the  comma  after  the  word  "work". 

375.  On  page  41137,  in  the  first 
column,  in  §  1926.1101,  paragraph 
(g)(7)(ii)  introductory  text,  line  4,  the 
number  "(4)"  is  corrected  to  read  "(2)". 

376.  On  page  41137,  in  the  first 
column,  in  §  1926.1101,  paragraph 
(g)(7)(ii)  introductory  text,  line  5  is 
corrected  by  adding  a  comma  after  the 
word  "job". 

377.  On  page  41137,  in  the  first 
column,  in  §  1926.1101,  paragraph 
(g)(7)(ii)(B),  Une  8.  the  words 
"paragraph  (g)(4)(i)(B)(2)"  are  corrected 
to  read  "paragraph  (g){4)(ii)(B)". 

378.  On  page  41137.  in  the  first 
column,  in  §  1926.1101,  paragraph 
(g)(7)(iv).  line  4,  the  words  "(g)(3)(i) 
through  (v)"  are  corrected  to  read 
"(g)(l)(i)  through  (g)(l)(iu)". 

379.  On  page  41137,  in  the  first 
column,  in  §  1926.1101,  paragraph 
(g)(8)(i)  introductory  text,  line  11,  the 
word  "(k)(8)"  is  corrected  to  read  "(k)(9) 
of  this  section". 

380.  On  page  41137,  in  the  second 
column,  in  §  1926.1101,  paragraph 
(g)(8)(i)(F),  line  4,  the  number  "(iv)"  is 
corrected  to  read  "(i)". 

381.  On  page  41137,  in  the  second 
colunm,  in  §  1926.1101,  paragraph 
(g)(8)(ii)(B)  is  corrected  to  read: 

(g)*  *   * 

(8)«   *   * 

(u)*   •   * 

(B)  Wet  methods  shall  be  used  to 
remove  roofing  materials  that  are  not 
intact,  or  that  will  be  rendered  not  intact 
during  removal,  unless  such  wet 
methods  are  not  feasible  or  will  create 
safety  hazards. 
***** 

382.  On  page  41137,  in  the  second 
column,  in  §  1926.1101,  paragraph 
(g)(8)(ii)(D)  is  corrected  to  read: 

***** 

(g)*  *  * 

(8)*    •   * 

(ii)*   •  ' 

(D)  When  removing  built-up  roofs 
vdth  asbestos-containing  roofing  felts 
and  an  aggregate  surface  using  a  power 
roof  cutter,  all  dust  resulting  from  the 
cutting  operation  shall  be  collected  by  a 
HEPA  dust  collector,  or  shall  be  HEPA 
vacuumed  by  vacuuming  along  the  cut 
Une.  When  removing  built-up  roofs  with 
asbestos-containing  roofing  felts  and  a 
smooth  surface  using  a  power  roof 
cutjer,  the  dust  resulting  from  the 
cutting  operation  shall  be  collected 
either  by  a  HEPA  dust  collector  or 
HEPA  vacuuming  along  the  cut  Une,  or 
by  gently  sweeping  and  then  carefully 
and  completely  wdping  up  the  still-wet 
dust  and  debris  left  along  the  cut  line. 
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The  dust  and  debris  shall  be 
immediately  bagged  or  placed  in 
covered  containers. 

***** 

383.  On  page  41137,  in  the  second 
column,  in  §1926.1101,  paragraph 
(g](8)(ii)(E)  is  corrected  to  read: 

***** 

(gJ*  *  * 
(8)'  •  * 
(ii)*   *   * 

(E)  Asbestos-containing  material  that 
has  been  removed  from  a  roof  shall  not 
be  dropped  or  thrown  to  the  ground. 
Unless  the  material  is  carried  or  passed 
to  the  ground  by  hand,  it  shall  be 
lowered  to  the  ground  via  covered,  dust- 
tight  chute,  crane  or  hoist: 

[1)  Any  ACM  that  is  not  intact  shall 
be  lowered  to  the  ground  as  soon  as  is 
practicable,  but  in  any  event  no  later 
than  the  end  of  the  work  shift.  While  the 
material  remains  on  the  roof  it  shall 
either  be  kept  wet,  placed  in  an 
impermeable  waste  bag,  or  wrapped  in 
plastic  sheeting. 

(2)  Intact  ACM  shall  be  lowered  to  the 
ground  as  soon  as  is  practicable,  but  in 
any  event  no  later  than  the  end  of  the 
work  shift. 
***** 

384.  On  page  41137,  in  the  second 
column,  in  §  1926.1101,  a  new 
paragraph  (g)(8)(ii)(H)  is  added  to  read: 

***** 
(g)*   *   * 

(8)*   *   • 

(ii)*   •   * 

(H)  Notwithstanding  any  other 
provision  of  this  section,  removal  or 
repair  of  sections  of  intact  roofing  less 
than  25  square  feet  in  area  does  not 
require  use  of  wet  methods  or  HEPA 
vacuuming  as  long  as  manual  methods 
which  do  not  render  the  material  non- 
intact  are  used  to  remove  the  material 
and  no  visible  dust  is  created  by  the 
removal  method  used.  In  determining 
whether  a  job  involves  less  than  25 
square  feet,  the  employer  shall  include 
all  removal  and  repair  work  performed 
on  the  same  roof  on  the  same  day. 
***** 

385.  On  page  41137,  in  the  second 
column,  in  §1926.1101,  paragraph 
(gj(8)(iii)  introductory  text  is  corrected 
to  read: 

***** 

(g)'   *   * 

(8)*    *    • 

(iii)  When  removing  cementitious 
asbestos-containing  siding  and  shingles 
or  transite  panels  containing  ACM  on 
building  exteriors  (other  than  roofs, 
where  paragraph  (g)(8)(ii)  of  this  section 
applies)  the  employer  shall  ensure  that 


the  following  work  practices  are 
followed: 

386.  On  page  41137,  in  the  third 
column,  in  §  1926.1101,  paragraph 
(g)(8)(v)(A),  line  2  is  corrected  by  adding 
the  word  "to"  after  the  word  "prior". 

387.  On  page  41138,  in  the  first 
column,  in  §  1926.1101,  paragraph 
(g)(9)(iii),  line  9  is  corrected  by  adding 
the  words  "or  another  isolation 
method"  after  the  word  "section". 

388.  On  page  41138.  in  the  first 
column,  in  §  1926.1101,  paragraph 
(g)(10)  introductory  text,  line  5,  the 
number  "(8)"  is  corrected  to  read  "(9)". 

389.  On  page  41138,  in  the  second 
column,  in  §  1926.1101.  a  new 
paragraph  (g)(ll)  is  added  to  read: 
***** 

(g)*   •   * 

(11)  Alternative  methods  of 
compliance  for  installation,  removal, 
repair,  and  maintenance  of  certain 
roofing  materials.  Notwithstanding  any 
other  provision  of  this  section,  an 
employer  who  complies  with  all 
provisions  of  this  paragraph  (g)(ll) 
when  installing,  removing,  repairing,  or 
maintaining  intact  roof  cements, 
mastics,  coatings,  or  flashings  which 
contain  asbestos  fibers  encapsulated  or 
coated  by  bituminous  or  resinous 
compounds  shall  be  deemed  to  be  in 
compliance  with  this  section.  If  an 
employer  does  not  comply  with  all 
provisions  of  this  paragraph  (g)(ll),  or 
if  during  the  course  of  the  job  the 
material  does  not  remain  intact,  the 
provisions  of  paragraph  (g)(8)  of  this 
section  apply  instead  of  this  paragraph 
(g)(ll). 

(i)  Before  work  begins  and  as  needed 
during  the  job,  a  competent  person  who 
is  capable  of  identifying  asbestos 
hazards  in  the  workplace  and  selecting 
the  appropriate  control  strategy  for 
asbestos  exposure,  and  who  has  the 
authority  to  take  prompt  corrective 
measures  to  eliminate  such  hazards, 
shall  conduct  an  inspection  of  the 
worksite  and  determine  that  the  roofing 
material  is  intact  and  will  likely  remain 
intact. 

(ii)  All  employees  performing  work 
covered  by  this  paragraph  (g)(ll)  shall 
be  trained  in  a  training  program  that 
meets  the  requirements  of  paragraph 
(k)(9)(viii)  of  this  section. 

(iii)  The  material  shall  not  be  sanded, 
abraded,  or  ground.  Manual  methods 
which  do  not  render  the  material  non- 
intact  shall  be  used. 

(iv)  Material  that  has  been  removed 
fi-om  a  roof  shall  not  be  dropped  or 
thrown  to  the  ground.  Unless  the 
material  is  carried  or  passed  to  the 
ground  by  hand,  it  shall  be  lowered  to 


the  ground  via  covered,  dust-tight  chute, 
crane  or  hoist.  All  such  material  shall  be 
removed  from  the  roof  as  soon  as  is 
practicable,  but  in  any  event  no  later 
than  the  end  of  the  work  shift. 

(v)  Where  roofing  products  which 
have  been  labeled  as  containing  asbestos 
pursuant  to  paragraph  (k)(8)  of  this 
section  are  installed  on  non-residential 
roofs  during  operations  covered  by  this 
paragraph  (g)(ll),  the  employer  shall 
notify  the  building  owner  of  the 
presence  and  location  of  such  materials 
no  later  than  the  end  of  the  job. 
***** 

390.  On  page  41138,  in  the  second 
column,  in  §  1926.1101,  paragraph 
(h)(l)(iii)  is  corrected  to  read: 

***** 

(h)*  •  * 

(fl*  *  • 

(iii)  During  all  Class  II  and  III  work 
which  is  not  performed  using  wet 
methods,  provided,  however,  that 
respirators  need  not  be  worn  during 
removal  of  ACM  fi-om  sloped  roofs 
when  a  negative  exposure  assessment 
has  been  made  and  the  ACM  is  removed 
in  an  intact  state. 
***** 

391.  On  page  41138,  in  the  second 
column,  in  §  1926.1101,  paragraph 
(h)(2)(i),  line  5  is  corrected  by  adding 
the  word  "or"  after  the  word  "Table  1". 

392.  On  page  41138,  in  the  third 
column,  in  §  1926.1101.  paragraph 
(h)(2)(iii).  Table  1,  lines  5  and  6  under 
the  heading  "Airborne  concentration  ■  f 
asbestos  or  conditions  of  use"  are 
corrected  to  read,  "of  exposure  pursuant 
to  paragraph  (h)(2)(iv)  of  this  section.". 

393.  On  page  41139,  in  the  first 
column,  in  §  1926.1101,  paragraph 
(h)(3)(iv).  fine  10,  the  word  "employee" 
is  corrected  to  read  "employees". 

394.  On  page  41139.  in  the  first 
column,  in  §  1926.1101.  paragraph 
(h)(3)(iv).  hne  12  is  corrected  by  adding 
a  comma  after  the  word  "position". 

395.  On  page  41139,  in  the  first 
column,  in  §  1926.1101,  paragraph 
(h)(4)(ii).  line  15  is  corrected  by  adding 
the  words  "to  this  section"  after  the 
words  "Appendix  C". 

396.  On  page  41139.  in  the  first 
column,  in  §1926.1101,  paragraph 
(h)(4)(ii).  line  19,  the  number  "(iii)"  is 
corrected  to  read  "(i)". 

397.  On  page  41139.  in  §  1926.1101, 
paragraph  (i)(l).  line  1  of  the  second 
column,  the  word  "and"  is  corrected  to 
read  "or". 

398.  On  page  41139,  in  the  second 
column,  in  §1926.1101,  paragraph  (j)(l) 
introductory  text.  Une  4.  the  word  "Tsi" 
is  corrected  to  read  "TSI". 

399.  On  page  41139,  in  the  second 
colimin,  in  §  1926.1101,  paragraph 


(j)(l)(i)(B)  introductory  text,  the 
undesignated  paragraph  beginning  on 
line  10  is  correctly  moved  to  line  9  as 
the  third  sentence  of  paragraph 
(j)(l)(i)(B)  introductory  text. 

400.  On  page  41139,  in  the  third 
column,  paragraph  (j)(l)(i)(C).  line  14. 
the  word  "Such"  is  corrected  to  read 
"Following  showering,  such". 

401.  On  page  41140,  in  the  first 
column,  in  §  1926.1101,  paragraph 
(j)(2)(iii).  line  1,  the  word 
"Workclothing"  is  corrected  to  read 
"Work  clothing". 

402.  On  page  41140.  in  the  first 
column,  in  §  1926.1101.  paragraph  (k). 
line  1,  the  word  "Note:"  is  removed  and 
the  text  beginning  on  line  2  is  correctly 
designated  as  paragraph  (k)(l). 

403.  On  page  41140,  in  §  1926.1101. 
newly  designated  paragraph  (k)(l),  lines 
4  and  5  of  die  second  column,  the  words 
"are  required  to  treat"  are  corrected  to 
read  "shall  identify". 

404.  On  page  41140,  in  §  1926.1101, 
newly  designated  paragraph  (k)(l),  line 
9  of  the  second  column,  the  nimiber 
"(4)"  is  corrected  to  read  "(5)". 

405.  On  page  41140,  in  §  1926.1101, 
newly  designated  paragraph  (k)(l),  line 
15  of  the  second  column,  the  words 
"paragraph  (g)"  are  corrected  to  read 
"paragraph  (g)(8)(i)(I)". 

406.  On  page  41140.  30  lines  from  the 
top  of  the  second  column,  in 
§  1926.1101.  paragraph  (k)(l)  is 
redesignated  as  paragraph  (k)(2). 

407.  On  page  41140.  in  the  second 
column,  in  §  1926.1101,  newly 
redesignated  paragraph  (k)(2)(i)  is 
corrected  to  read: 
***** 

(k)*  *  • 

(2)*   *   * 

(i)  Before  work  subject  to  this 
standard  is  begun,  building  and  facility 
owners  shall  determine  the  presence, 
location,  and  quantity  of  ACM  and/or 
PACM  at  the  work  site  pursuant  to 
paragraph  (k)(l)  of  this  section. 
***** 

408.  On  page  41140.  2  lines  from  the 
bottom  of  the  second  column,  in 
§  1926.1101,  paragraph  (k)(2)  is 
redesignated  as  paragraph  (k)(3). 

409.  On  page  41140,  in  the  third 
column,  in  §  1926.1101,  newly 
redesignated  paragraph  (k)(3)(i).  line  5  is 
corrected  by  adding  the  words 
"pursuant  to  paragraph  (k)(l)  of  this 
section"  after  the  word  "therein". 

410.  On  page  41140.  35  lines  from  the 
top  of  the  third  column,  in  §  1926.1101. 
paragraph  (k)(3)  is  redesignated  as 
paragraph  (k)(4). 

411.  On  page  41140,  25  lines  from  the 
bottom  of  the  third  column,  in 
§  1926.1101,  paragraph  (k)(4)  is 
redesignated  as  paragraph  (k)(5). 


412.  On  page  41140.  in  the  third 
colunui,  newly  redesignated  paragraph 
(k)(5)(i).  line  10,  the  number  "(4)"  is 
corrected  to  read  "(5)". 

413.  On  page  41140.  in  the  third 
column,  in  §  1926.1101.  newly 
redesignated  paragraph  (k)(5)(ii) 
introductory  text,  line  3  is  corrected  by 
adding  the  words  "more  than  1%"  after 
the  word  "contain". 

414.  On  page  41140,  in  the  third 
column,  in  §  1926.1101,  newly 
redesignated  paragraph  (k)(5)(ii)(A).  line 
1.  the  word  "an"  is  corrected  to  read 
"a". 

415.  On  page  41140.  in  the  third 
column,  in  §  1926.1101.  newly 
redesignated  paragraph  (k)(5)(ii)(A),  line 
5  is  corrected  by  adding  the  word  "or" 
after  the  word  "ACM;". 

416.  On  page  41141.  in  the  first 
column,  in  §  1926.1101.  newly 
redesignated  paragraph  (k)(5)(ii)(B).  line 
3.  the  word  "asbestos"  is  corrected  to 
read  "ACM". 

417.  On  page  41141.  in  the  first 
column,  in  §  1926.1101,  newly 
redesignated  paragraph  (k)(5)(ii)(B). 
lines  5  through  7  are  corrected  to  read, 
"analysis  of  bulk  samples  collected  in 
the  manner  described  in  40  CFR  763.86. 
The". 

418.  On  page  41141,  in  the  first 
column,  in  §  1926.1101,  newly 
redesignated  paragraph  (k)(5)(ii)(B),  line 
17.  the  word  "of  is  corrected  to  read 
"or". 

419.  On  page  41141,  in  the  first 
column,  in  §  1926.1101,  newly 
redesignated  paragraph  (k)(5)(ii)(B),  line 
19.  the  word  "of  is  corrected  to  read 
"or". 

420.  On  page  41141,  in  the  first 
column,  in  §  1926.1101.  a  new 
paragraph  (k)(5)(iii)  is  added  to  read: 
***** 

(k)»  *  * 

(5)*    •    * 

(iii)  The  employer  and/ or  building 
owner  may  demonstrate  that  flooring 
material  including  associated  mastic 
and  backing  does  not  contain  asbestos, 
by  a  determination  of  an  industrial 
hygienist  based  upon  recognized 
analytical  techniques  showing  that  the 
material  is  not  ACM. 
***** 

421.  On  page  41141,  24  lines  from  the 
top  of  the  first  column,  in  §  1926.1101, 
paragraph  (k)(5)  is  redesignated  as 
paragraph  (k)(6). 

422.  On  page  41141.  in  the  first 
coliunn.  in  §  1926.1101,  newly 
redesignated  paragraph  (k)(6),  lines  4 
and  5,  the  words  "thermal  system 
insulation  and  surfacing  ACM/PACM" 
are  corrected  to  read  "ACM  and/or 
PACM". 


423.  On  page  41141,  35  lines  from  the 
top  of  the  first  column,  in  §  1926.1101, 
paragraph  (k)(6)  is  redesignated  as 
paragraph  (k)(7). 

424.  On  page  41141,  in  the  first 
column,  in  §  1926.1101,  newly 
redesignated  paragraph  (k)(7)(ii)  is 
corrected  to  read: 
***** 

(k)*  *  * 

(ii)  (A)  The  warning  signs  requuwd  by 
paragraph  (k)(7)  of  this  section  shall 
bear  the  following  information: 

DANGER 

ASBESTOS 

CANCER  AND  LUNG  DISEASE 
HAZARD 

AUTHORIZED  PERSONNEL  ONLY 

(B)  In  addition,  where  the  use  of 
respirators  and  protective  clothing  is 
required  in  the  regulated  area  under  this 
section,  the  warning  signs  shall  include 
the  following: 

RESPIRATORS  AND  PROTECTIVE 
CLOTHING  ARE  REQUIRED  IN  THIS 
AREA 
***** 

425.  On  page  41141,  in  the  first 
column,  in  §  1926.1101,  a  new 
paragraph  (k)(7)(iii)  is  added  to  read: 
***** 

(k)'  *  * 

(7)*  *  * 

(iii)  The  employer  shall  ensure  that 
employees  working  in  and  contiguous  to 
regulated  areas  comprehend  the 
warning  signs  required  to  be  posted  by 
paragraph  (k)(7)(i)  of  this  section.  Means 
to  ensure  employee  comprehension  may 
include  the  use  of  foreign  languages, 
pictographs  and  graphics. 
***** 

426.  On  page  41141. 12  lines  from  the 
bottom  of  the  first  column,  in 

§  1926.1101,  paragraph  (k)(7)  is 
redesignated  as  paragraph  (k)(8). 

427.  On  page  41141,  in  the  second 
column,  in  §1926.1101,  newly 
redesignated  paragraph  (k)(8)(vi) 
introductory  text,  line  2,  the  words 
"paragraphs  (k)(2)(i)  through  (k)(2)(iii)" 
are  corrected  to  read  "paragraphs 
(k)(8)(i)  through  (k)(8)(iii)  of  diis 
section". 

428.  On  page  41141,  in  the  second 
column,  in  §  1926.1101,  newly 
redesignated  paragraph  (k)(8)(vi)(B), 
Unes  2  and  3  are  corrected  by  removing 
the  words  "by  weight". 

429.  On  page  41141,  in  the  second 
column,  in  §  1926.1101.  newly 
redesignated  paragraph  (k)(8)(vii),  Une 
12,  the  number  "(5)"  is  corrected  to  read 
"(6)". 
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430.  On  page  41141,  26  lines  from  the 
bottom  of  tiie  second  column,  in 
§  1926.1101,  paragraph  (k)(8)  is 
redesignated  as  paragraph  (k)(9)  and  is 
corrected  to  read: 
•        •        •        •        • 

(9)  Employee  Information  and 
Training,  (i)  The  employer  shall,  at  no 
cost  to  the  employee,  institute  a  training 
program  for  all  employees  who  are 
likely  to  be  exposed  in  excess  of  a  PEL 
and  for  all  employees  who  perform 
Class  I  through  IV  asbestos  operations, 
and  shall  ensure  their  participation  in 
the  program. 

(ii)  Training  shall  be  provided  prior  to 
or  at  the  time  of  initial  assignment  and 
at  least  annually  thereafter. 

(iii)  Training  for  Class  I  operations 
shall  be  the  equivalent  in  curriculum, 
training  method  and  length  to  the  EPA 
Model  Accreditation  Plan  (MAP) 
asbestos  abatement  workers  training  (40 
CFR  part  763,  subpart  E,  appendix  C). 

(iv)  Training  for  Class  II  work.  For 
work  with  asbestos  containing  material 
involving  roofing  materials,  flooring 
materials,  siding  materials,  ceiUng  tiles, 
or  transite  panels,  training  shall  include 
at  a  minimum  all  the  elements  included 
in  paragraph  (k)(9)(viii)  of  this  section 
and  in  addition,  the  specihc  work 
practices  and  engineering  controls  set 
forth  in  paragraph  (g)  of  this  section 
which  specifically  relat**  'o  that 
category.  Such  course  stiaii  include 
"hands-on"  training  and  shall  take  at 
least  8  hours.  Exception:  For  other  Class 
n  operations,  training  shall  be  provided 
which  shall  include  at  a  minimum  all 
the  elements  included  in  paragraph 
(k)(9)(viii)  of  this  section  and  in 
addition,  the  specific  work  practices 
and  engineering  controls  set  forth  in 
paragraph  (g)  of  this  section  which 
specifically  rielate  to  that  category,  and 
shall  include  "hands-on"  training. 

(v)  Training  for  Class  III  employees 
shall  be  consistent  with  EPA 
requirements  for  training  of  local 
education  agency  maintenance  and 
custodial  staff  as  set  forth    t  40  CFR 
763.92(a)(2).  Such  a  course  shall  also 
include  "hands-on"  training  and  shall 
take  at  least  16  hours.  Exception:  For 
Class  m  operations  for  which  the 
competent  person  determines  that  the 
EPA  curriculum  does  not  adequately 
cover  the  training  needed  to  perform 
that  activity,  training  shall  include  as  a 
minimum  all  the  elements  included  in 
paragraph  (k)(9)(viii)  of  this  section  and 
in  addition,  the  specific  work  practices 
and  engineering  controls  set  forth  in 
paragraph  (g)  of  this  section  which 
specifically  relate  to  that  activity,  and 
shall  include  "hands-on"  training. 


(vi)  Training  for  employees 
performing  Class  IV  operations  shall  be 
consistent  with  EPA  requirements  for 
training  of  local  education  agency 
maintenance  and  custodial  staff  as  set 
forth  at  40  CFR  763.92(a)(1).  Such  a 
course  shall  include  available 
information  concerning  the  locations  of 
thermal  system  insulation  and  surfacing 
ACM/PACM,  and  asbestos-containing 
flooring  material,  or  flooring  material 
where  the  absence  of  asbestos  has  not 
yet  been  certified:  and  instruction  in 
recognition  of  damage,  deterioration, 
and  delamination  of  asbestos  containing 
building  materials.  Such  course  shall 
take  at  least  2  hours. 

(vii)  Training  for  employees  who  are 
Ukely  to  be  exposed  in  excess  of  the  PEL 
and  who  are  not  otherwise  required  to 
be  trained  under  paragraph  (k)(9)(iii) 
through  (vi)  of  this  section,  shall  meet 
the  requirements  of  paragraph 
(k)(9)(viii)  of  this  section. 

(viii)  The  training  program  shall  be 
conducted  in  a  manner  that  the 
employee  is  able  to  understand.  In 
addition  to  the  content  required  by 
provisions  in  paragraphs  (k)(9)(iii] 
through  (vi)  of  this  section,  the 
employer  shall  ensure  that  each  such 
employee  is  informed  of  the  following: 

(A)  Methods  of  recognizing  asbestos, 
including  the  requirement  in  paragraph 
(k)(l)  of  this  section  to  presume  that 
certain  building  materials  contain 
asbestos; 

(B)  The  health  effects  associated  with 
asbestos  exposure; 

(C)  The  relationship  between  smoking 
and  asbestos  in  producing  lung  cancer; 

(D)  The  nature  of  operations  that 
could  result  in  exposure  to  asbestos,  the 
importance  of  necessary  protective 
controls  to  minimize  exposure 
including,  as  applicable,  engineering 
controls,  work  practices,  respirators, 
housekeeping  procedures,  hygiene 
facilities,  protective  clothing, 
decontamination  procedures,  emergency 
procedures,  and  waste  disposal 
procedures,  and  any  necessary 
instruction  in  the  use  of  these  controls 
and  procedures;  where  Class  III  and  FV 
work  will  be  or  is  performed,  the 
contents  of  EPA  20T-2003,  "Managing 
Asbestos  In-Place"  July  1990  or  its 
equivalent  in  content; 

(E)  The  purpose,  proper  use,  fitting 
instructions,  and  limitations  of 
respirators  as  required  by  29  CFR 
1910.134; 

(F)  The  appropriate  work  practices  for 
performing  the  asbestos  job; 

(G)  Medical  surveillance  program 
requirements; 

(H)  The  content  of  this  standard 
including  appendices; 


(I)  The  names,  addresses  and  phone 
numbers  of  public  health  organizations 
which  provide  information,  materials 
and/or  conduct  programs  concerning 
smoking  cessation.  The  employer  may 
distribute  the  list  of  such  organizations 
contained  in  Appendix )  to  this  section, 
to  comply  with  this  requirement;  and 

(J)  The  requirements  for  posting  signs 
and  affixing  labels  and  the  meaning  of 
the  required  legends  for  such  signs  and 
labels. 
•        •        •        •        • 

431.  On  page  41142.  in  the  first 
colunm.  in  §  1926.1101.  paragraph  (k)(9) 
is  redesignated  as  paragraph  (k)(10). 

432.  On  page  41142,  in  the  first 
column,  in  §  1926.1101.  paragraph  (1)(2), 
line  7  is  corrected  by  adding  "except  in 
roofing  operations,  where  the 
procedures  specified  in  paragraph 
(g)(8)(ii)  of  this  section  apply"  after  the 
word  "containers". 

433.  On  page  41142.  in  §  1926.1101. 
paragraph  (l)(3)(i).  line  1  of  the  second 
column,  the  words  "paragraph  (g)"  are 
corrected  to  read  "paragraph  (g)(8)(i)(I)". 

434.  On  page  41142.  in  the  second 
column,  in  §  1926.1101,  the  three 
paragraphs  following  the  first  paragraph 
(l)(3)(i)  are  redesignated  as  paragraphs 
(l)(3)(ii),  (l)(3)(iii),  and  (l)(3)(iv). 
respectively. 

435.  On  page  41142,  in  the  second 
column,  in  newly  redesignated 
paragraph  (l)(3)(iii),  line  3,  the  word 
"speed"  is  corrected  to  read,  "speeds". 

436.  On  page  41142,  in  the  second 
coliunn,  in  §  1926.1101,  paragraph  (1)(4) 
introductory  text  is  corrected  to  read: 
***** 

(D*  •  • 

(4)  Waste  and  debris  and 
accompanying  dust  in  an  area 
containing  accessible  thermal  system 
insulation  or  surfacing  ACM/PACM  or 
visibly  deteriorated  ACM: 
***** 

437.  On  page  41142,  in  the  second 
column,  in  §  1926.1101,  paragraph 
(l)(4)(ii),  line  1,  the  word  "clean"  is 
corrected  to  read  "cleaned". 

438.  On  page  41142,  in  the  second 
column,  in  §  1926.1101,  paragraph 
(l)(4)(ii),  line  2  is  corrected  by  adding 
the  word  "of  after  the  word 
"disposed". 

439.  On  page  41142.  in  the  second 
column,  in  §  1926.1101,  paragraph 
(m)(l)(i)  is  corrected  to  read: 
***** 

(m) *   *   * 

(D*   *  * 

(i)  Employees  covered.  (A)  The 
employer  shall  institute  a  program  for 
all  employees  who.  for  a  combined  total 
of  30  or  more  days  per  year,  are  engaged 
in  Class  I,  II.  or  UI  work  or  are  exposed 


at  or  above  the  permissible  exposure 
limit  for  a  combined  30  days  or  more 
per  year.  For  purposes  of  this 
subparagraph,  any  day  in  which  a 
worker  engages  in  Class  II  or  Class  III 
work  or  a  combination  thereof  for  one 
hour  or  less  and,  while  doing  so. 
adheres  fully  to  the  work  practices 
specified  in  this  standard,  shall  not  be 
counted. 

(B)  For  employees  otherwise  required 
by  this  standard  to  wear  a  negative 
pressure  respirator,  employers  shall 
ensure  employees  are  physically  able  to 
perform  the  work  and  use  the 
equipment.  This  determination  shall  be 
made  under  the  supervision  of  a 
physician. 
***** 

440.  On  page  41142.  in  the  second 
coliunn.  in  §  1926.1101,  paragraph 
(m)(l)(ii)  heading,  line  1  is  corrected  by 
removing  the  words  "by  a  physician". 

441.  On  page  41142,  in  the  second 
column,  in  §  1926.1101,  paragraph 
(m)(2)(i)(B)  is  corrected  to  read: 
***** 

(m)'  •  * 
(2)*   *  • 

(i)*   *   • 

(B)  When  the  employee  is  assigned  to 
an  area  where  exposure  to  asbestos  may 
be  at  or  above  the  permissible  exposure 
limit  for  30  or  more  days  per  year,  or 
engage  in  Class  I,  II,  or  III  work  for  a 
combined  total  of  30  or  more  days  per 
year,  a  medical  examination  must  be 
given  within  10  working  days  following 
the  thirtieth  day  of  exposure; 
***** 

442.  On  page  41142,  in  the  third 
column,  in  §  1926.1101,  paragraph 
(m)(3)(i),  line  2  is  corrected  by  removing 
the  letter  "G,". 

443.  On  page  41143,  in  the  first 
column,  in  §1926.1101.  paragraph 
(n)(l)(i),  line  3,  the  word  "demonstrate" 
is  corrected  to  read  "demonstrates". 

444.  On  page  41143,  in  the  first 
column,  in  §  1926.1101,  paragraph 
(n)(l)(i),  line  4  is  corrected  by  adding 
the  words  "or  the  activity  involving 
such  products  or  material"  after  the 
words  "containing  asbestos". 

445.  On  page  41143,  in  the  second 
column,  in  §  1926.1101,  paragraph 
(n)(4),  hne  3,  the  number  "1"  is 
corrected  by  enclosing  it  in  parenthesis 
to  read  "(1)". 

446.  On  page  41143,  in  the  second 
column,  in  §  1926.1101,  paragraph 
(n)(5),  line  5,  the  word  "far"  is  corrected 
to  read  "for". 

447.  On  page  41143,  in  the  third 
column,  in  §  1926.1101,  paragraph  (o)(3) 
introductory  text,  line  6,  the  words 
"(p)(3)  (i)  and  (ii)"  are  corrected  to  read 
"(o)(3)(i)". 


448.  On  page  41143.  in  the  third 
column,  in  §  1926.1101.  paragraph  (o)(3) 
introductory  text,  line  10.  the  words 
"Class  II  and  III"  are  corrected  to  read 
"Qass  IL  ni.  and  IV". 

449.  On  page  41143.  in  the  third 
column,  in  §  1926.1101,  paragraph 
(o)(3)(i)  introductory  text,  line  4,  the 
words  "paragraph  (g)(1)"  are  corrected 
to  read  "paragraph  (e)(6)". 

450.  On  page  41144,  in  the  first 
column,  in  §  1926.1101,  paragraph 
(o)(3)(i)(E),  line  3,  the  words  "protective 
clothing"  are  corrected  to  read 
"respirators". 

451.  On  page  41144,  in  the  first 
column,  in  §  1926.1101,  paragraph 
(o)(3)(i)(E),  line  4,  the  word 
"respirators"  is  corrected  to  read 
"protective  clothing". 

452.  On  page  41144,  in  the  first 
column,  in  §  1926.1101,  paragraph 
(o)(3)(i)(F),  line  2,  the  words  "set  up" 
are  corrected  to  read  "set  up,  use,". 

453.  On  page  41144,  in  the  first 
column,  in  §  1926.1101,  paragraph 
(o)(3)(i)(H).  line  1.  the  word  "though"  is 
corrected  to  read  "through". 

454.  On  page  41144,  in  the  first 
column,  in  §  1926.1101,  paragraph 
(o)(3)(i){H),  fine  2  is  corrected  by  adding 
a  comma  after  the  word  "inspection". 

455.  On  page  41144,  in  the  first 
column,  in  §1926.1101,  paragraph 
(oK3)(i)(I).  hne  2,  the  words  "paragraph 
(f){6)"  are  corrected  to  read  "paragraph 

(k)". 

456.  On  page  41144,  in  the  first 
column,  in  §  1926.1101.  paragraph 
(o)(3)(ii)  is  added  and  reserved. 

457.  On  page  41144.  in  the  first 
coliunn.  in  §  1926.1101.  paragraph 
(o){4)(i),  fines  12  through  16  are 
corrected  to  read,  "that  meets  the 
criteria  of  EPA's  Model  Accredited  Plan 
(40  CFR  part  763)  or  a  course  equivalent 
in  stringency,  content,  and  length.". 

458.  On  page  41144,  in  the  first  to 
second  column,  in  §  1926.1101, 
paragraph  (o)(4)(ii),  lines  11  through  17 
are  corrected  to  read,  "course  that  is 
consistent  with  EPA  requirements  for 
training  of  local  education  agency 
maintenance  and  custodial  staff  as  set 
forth  at  40  CFR  763.92(a)(2),  or  its 
equivalent  in  stringency,  content,  and 
length.". 

Appendix  B  to  §1926.1 101 
[Corrected] 

458a.  On  page  41144,  in  the  third 
column,  the  heading  for  Appendix  B  to 
§  1926.1101  is  corrected  to  read: 
Appendix  B  to  §  1926.1101— Sampling 
and  Analysis  (Non-Mandatory) 
***** 

459.  On  page  41145,  in  §  1926.1101, 
in  Appendix  B,  the  table  is  corrected  so 
that  the  word  "Air"  is  removed  from 


between  the  double  lines  at  the 
beginning  and  added  following  the 
word  "Matrix". 

460.  On  page  41145,  in  the  second 
column,  in  §  1926.1101,  in  Appendix  B, 
under  "1.  Introduction,"  in  the 
definition  of  "  Walton-Beckett 
Graticule,"  line  11.  the  number  "2"  is 
corrected  to  read  "1". 

461.  On  page  41145.  in  the  second 
column,  in  §1926.1101.  in  Appendix  B, 
in  the  paragraph  under  the  heading 
entitled  "1.2  Principle."  line  6  is 
corrected  by  removing  the  word  "a". 

462.  On  page  41146.  in  the  second 
colunm.  in  §  1926.1101,  in  Appendix  B, 
under  the  heading  entitled  "4. 
Interferences,"  in  the  second  paragraph, 
the  list  of  common  fibers  is  corrected  to 
read: 

***** 

4.  Interferences 

•         •         *         *         • 

fil>erglass 

anhydrite 

plant  fibers 

perlite  veins 

gypsum 

some  synthetic  fil>ers 

membrane  structures 

sponge  spicules 

diatoms 

microorganisms 

woUastonite 

***** 

463.  On  page  41146,  in  the  second 
column,  in  §  1926.1101,  in  Appendix  B. 
under  the  heading  entitled  "5.1.1 
Sample  assembly,"  in  the  first 
paragraph,  line  8,  the  number  "0.8-"  is 
corrected  to  read  "0.4". 

464.  On  page  41146,  in  the  second 
column,  in  §  1926.1101,  in  Appendix  B, 
under  the  heading  entitled  "5.1.1 
Sample  assembly,"  a  new  note  (e)  is 
added  to  read: 
***** 

5.1.1  '   '   - 

Notes:  *   *   * 

(e)  Other  cassettes,  such  as  the  Bell-mouth, 
may  be  used  within  the  limits  of  their 
validation. 
***** 

465.  On  page  41146,  in  the  second 
column,  in  §  1926.1101,  in  Appendix  B, 
under  the  heading  entitled  "5.1.3 
Sampling  pump,"  lines  5  and  6,  the 
words  "2.5  liters  per  minute  (L/min)" 
are  corrected  to  read  "the  collection 
rate". 

466.  On  page  41146,  in  the  second 
column,  in  §  1926.1101,  in  Appendix  B, 
in  the  paragraph  entitled  "5.2.1,"  line  2 
is  corrected  by  removing  the  words 
"(see  Figiu^  3)". 

467.  On  page  41146,  in  the  third 
column,  in  §  1926.1101,  in  Appendix  B, 
under  the  heading  entitled  "5.2.5."  lines 
8  and  9  of  the  "Note"  are  corrected  to 
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read,  "pressure  changes,  correct  the 
flow  rate  using  the  formula  shown  in 
the  section  "Sampling  Pump  Flow  Rate 
Corrections"  at  the  end  of  this 
appendix.". 

468.  On  page  41147,  in  the  first 
column,  in  §  1926.1101,  in  Appendix  B, 
the  paragraph  entitled  "5.2.11"  is 
corrected  to  read: 


5.2  ••  * 

5.2. 1 1    Attach  and  secure  a  sample 
seal  around  each  sample  cassette  in 
such  a  way  as  to  assure  that  the  end  cap 
and  base  plugs  cannot  be  removed 
without  destroying  the  seal.  Tape  the 
ends  of  the  seal  together  since  the  seal 
is  not  long  enough  to  be  wrapped  end- 
to-end.  Also  wrap  tape  around  the 
cassette  at  each  joint  to  keep  the  seal 
secure. 
***** 

469.  On  page  41147.  in  the  first 
column,  in  §  1926.1101,  in  Appendix  B, 
in  the  paragraph  entitled  "5.3.2,"  Une  8, 
the  words  "without  rattling"  are 
corrected  to  read  "in  such  a  manner  that 
they  will  not  rattle". 

470.  On  page  41148,  in  the  first 
column,  in  §  1926.1101,  in  Appendix  B, 
under  the  heading  entitled  "6.6.2 
Counting  Fibers,"  paragraph  (9),  line  5, 
the  number  "2"  is  corrected  to  read  "1". 

471.  On  page  41148.  in  the  third 
column,  in  §  1926.1101,  in  Appendix  B, 
under  the  heading  entitled  "7.3. 
Recount  Calculations,"  the  formula  in 
the  third  paragraph  is  corrected  to  read: 


7.3.  Recount  Calculations 


ACj-^^Aq  >2.78 


:{VAC^vg)^CVp3 


472.  On  page  41149,  in  the  first 
column,  in  §  1926.1101,  in  Appendix  B, 
under  the  heading  entitled  "Quality 
Control,"  in  the  first  paragraph,  lines  6 
and  7  are  corrected  by  removing  the 
words  "for  the  CV  curve  shown  below". 

Appendix  F  to  §1926.1101 
[Corrected] 

472a.  On  page  41150,  in  the  second 
column,  the  heading  of  Appendix  F  to 
§  1926.1101  is  corrected  to  read: 

Appendix  F  to  §  1926.1101— Work 
Practices  and  Engineering  Controls  for 
Class  I  Asbestos  Operations  (Non- 
Mandatory) 

***** 

473.  On  page  41152,  in  the  third 
column,  in  §  1926.1101,  in  Appendix  F, 
under  the  heading  entitled  "Cleaning 
the  Work  Area,"  in  the  second 
paragraph,  line  4,  the  word 
"encapsulate"  is  corrected  to  read 
"encapsulant". 

Appendix  H  to  §  1926.1101 
[Corrected] 

474.  On  page  41153,  in  the  first 
column,  in  §  1926.1101,  in  Appendix  H, 
under  the  heading  entitled  "///. 
Respirators  and  Protective  Clothing," 
paragraph  A,  line  17  is  corrected  by 


adding  the  word  "a"  after  the  word 
"conduct". 

475.  On  page  41153.  in  the  first 
column,  in  §  1926.1101,  in  Appendix  H, 
under  the  heading  entitled  "!V.  Disposal 
Procedures  and  Clean-up,"  paragraph  E, 
line  1,  the  word  "iV  is  corrected  to  read 
"is". 

476.  On  page  41153,  in  the  second 
column,  in  §  1926.1101,  in  Appendix  H, 
under  the  heading  entitled  "V.  Access  to 
Information,"  paragraph  B,  line  5,  the 
word  "trowled-on"  is  corrected  to  read 
"troweled-on". 

Appendix  K  to  §  1926.1 101 
[Corrected] 

477.  On  page  41155,  in  the  second 
column,  in  §  1926.1101,  in  Appendix  K, 
imder  the  heading  entitled  "1.8 
Toxicology,"  line  9  is  corrected  by 
adding  the  words  "and  29  CFR 
1915.1001"  after  the  number 
"1926.1101". 

478.  On  page  41155,  in  the  third 
column,  in  §  1926.1101,  in  Appendix  K, 
under  the  heading  entitled  "2.4 
Shipment,"  paragraph  (a),  line  2  is 
corrected  by  removing  the  words  "(such 
astheOSHA21)". 

Signed  at  Washington,  D.C.  this  20th  day 
of  June,  1995. 

Joseph  A.  Dear, 

Assistant  Secretary,  Occupational  Safety  and 

Health  Administration. 

[PR  Doc.  95-15489  Filed  6-28-95;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  1 

[MO  Docket  No.  95-3;  FCC  95-227] 

Assessment  and  Collection  of 
Regulatory  Fees  for  Fiscal  Year  1995 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  commission  has  revised 
its  Schedule  of  Regulatory  Fees  in  order 
to  recover  the  amount  of  regulatory  fees 
that  Congress  has  required  it  to  collect 
for  fiscal  year  1995.  Section  9  of  the 
Communications  Act  of  1934,  as 
amended,  provides  for  the  annual 
assessment  and  collection  of  regulatory 
fees.  For  fiscal  year  1995  sections  9(b) 
(2)  and  (3)  provide  for  annual 
"Mandatory  Adjustments"  and 
"Permitted  Amendments"  to  the 
Schedule  of  Regulatory  Fees.  These 
revisions  will  further  the  National 
Performance  Review  goals  of 
reinventing  Government  by  requiring 
beneficiaries  of  Commission  services  to 
pay  for  such  services. 
EFFECTIVE  DATE:  September  18, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  W.  Herrick,  Office  of  Managing 
Director  at  (202)  418-0443,  or  Terry  D. 
Johnson.  Office  of  Managing  Director  at 
(202) 418-0445. 

SUPPLEMENTARY  INFORMATION: 

In  the  Matter  of:  Assessment  and 
Collection  of  Regulatory  Fees  for  Fiscal  Year 
1995. 

Price  Cap  Treatment  of  Regulatory  Fees 
Imposed  by  Section  9  of  the  Act. 

Report  and  Order 

Adopted:  June  14, 1995. 
Released:  June  19. 1995. 
By  the  Commission. 
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I.  Introduction 

1.  The  Congress,  pursuant  to  Section 
9  of  the  Communications  Act  of  1934, 
as  amended,  has  required  that  the 
Commission  collect  $116,400,000  in  FY 
1995  to  recover  certain  of  its  regulatory 
costs.  On  January  12,  1995,  the 
Commission  released  a  Notice  of 
Proposed  Rule  Making.  In  the  Matter  of 
Assessment  and  Collection  of 
Regulatory  Fees  for  Fiscal  year  1995, 
MD  Docket  No.  95-3,  FCC  95-14 
[Notice),  60  FR  3807  (1995).  In  the 
Notice,  the  Commission  asked  for 
comments  on  proposals  to  revise  its 
Schedule  of  Regulatory  Fees.'  The 
Commission  now  has  under 
consideration  a  proposed  Report  and 
Order  to  revise  its  Schedule  of 
Regulatory  Fees.  See  47  CFR  1.1152 
through  1.1156. 

2.  In  revising  our  regulatory  fees,  we 
adjusted  our  Regulatory  Fee  Schedule  to 


recover  $116,400,000  in  regulatory 
costs,  consistent  with  the  amount  that 
Congress  has  appropriated  for  our 
enforcement,  policy  and  rule  making, 
international,  and  user  information 
acUviUes  for  FY  1995.^  47  U.S.C. 
§  159(a).  In  addition,  we  have  amended 
the  Schedule  to  collect  regulatory  fees 
fi-om  regulatees  of  services  not  included 
in  the  FY  1994  Schedule  and  we  have 
modified  our  method  of  assessing  fees 
for  certain  services.  47  U.S.C. 
§§  159(b)(1)(A),  (b)(3).  The  revised 
Regulatory  Fee  Schedule  is  set  fo»th  in 
Appendix  B. 

3.  For  several  categories  of  service,  the 
regulatory  fees  for  FY  1995  are 
significantly  higher  than  corresponding 
fees  for  FY  1994.  See  47  U.S.C.  §  159(g); 
see  also  Implementation  of  Section  9  of 
the  Communications  Act  [FY  1994 
Order).  9  FCC  Red  5333  (1994)  Petitions 
for  Reconsideration  Pending,  59  FR 
30984  (1994).  Our  revised  assessments 
result,  for  the  most  part,  from  increases 
in  the  amount  that  Congress  has 
appropriated  for  Commission  activities 
whose  costs  must  be  recovered  through 
regulatory  fees.  As  noted,  the  amount 
appropriated  and  to  be  recovered 
through  regulatory  fees  is  $116,400,000. 
That  amount  is  93  percent  greater  than 
the  $60,400,000  that  Congress  required 
us  to  recover  through  regulatory  fees  in 
FY  1994.  The  impact  of  this  increase  is, 
however,  lessened  for  some  categories  of 
services  by  anticipated  revenues  from 
categories  of  regulatees  that  we  added  to 
the  Regulatory  Fee  Schedule  and  by 
increases  in  the  number  of  payment 
units,  e.g.,  subscribers.'  Similarly,  for 
some  services  increases  in  the  fees 
exceed  93%  because  of  the  reallocation 
of  FTEs,  decreases  in  the  number  of 
payment  units,  and  modification  of  the 
methodology  for  computing  fees  to 
better  reflect  the  benefits  derived  from 
the  Commission's  regulation. 

4.  In  determining  the  individual  fee 
amoimts  for  FY  1995,  Section  9  of  the 
Act  requires  that  we  first  determine  the 
number  of  full-time  equivalent 


>  The  pleadings  and  reply  pleadings  are  listed  in 
Appendix  J. 


'SeePublic  Law  103-317,  108  SUt.  1724  at 
1737-38  (August  26.  1994). 

'Payment  units  represent  the  number  of 
individual  payments  available  in  a  particular 
service  to  generate  the  required  revenue  in  that 
service.  Payment  units  also  represent,  in  a  different 
context,  the  number  by  which  a  payor  must 
multiply  the  fee  amount  for  a  particular  service  in 
order  to  calculate  its  total  fee  due  for  the  service. 
For  example,  "subscribers"  is  the  payment  unit 
applicable  to  Cable  Television  fees.  The  number  of 
subscribers  is  divided  into  the  overall  Cable 
Television  revenue  requirement  to  determine  the 
fee  amount  for  that  service,  and  it  is  also  used  by 
payors  to  determine  the  system's  total  fee  liability 
(i.e.,  by  multiplying  the  payment  units  by  the  fee 
amount  to  determine  the  system's  total  fee 
requirement). 
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employees  (FTEs)*  associated  with  our 
regulatory  activities,  and  then  determine 
the  amount  to  be  recovered  from  each 
fee  category  by  estimating  the  number  of 
FTEs  assigned  to  each  category. 
"Mandatory  adjustments"  are  then 
made  to  the  Section  9  Regulatory  Fee 
Schedule.  An  initial  attempt  to  develop 
individual  fees  by  allocating  FTEs  down 
to  the  individual  fee  level  rather  than  at 
the  grouped  category  level  proved 
ineffective.  Since  we  do  not  have  a  cost 
accounting  system  to  gather  appropriate 
data  on  how  Commission  employees 
allocate  their  time,  estimated  FTE  data 
yielded  anomalous  results  which  would 
have  required  substantial  "permitted 
amendments"  to  resolve  obvious 
inequities. 

5.  Additionally,  it  became  apparent  in 
the  fee  development  effort  that  the 
Commission's  options  were  limited  in 
terms  of  what  it  could  do  to  make  the 
fees  more  equitable  and  at  the  same  time 
assure  that  the  Commission  collects  the 
$116.4  million  that  Congress  has 
required.  This  meant  that  we  could  not 
recommend  adoption  of  proposals  that 
would  have  resulted  in  the  regulatees 
being  unsure  about  the  amount  of  their 
fee  payment  and  the  staff  having  no  way 
to  verify  that  proper  payments  were 
made.  In  addition,  we  had  difficulty 
developing  fees  in  several  areas  because 
the  Commission  does  not  always  have 
accurate  or  complete  information 
concerning  the  number  of  regulatees 
and/or  measurement  units  essential  to 
fee  collection  verification  requirements. 
Thus,  it  became  necessary  in  a  number 
of  instances  to  utilize  industry  estimates 
of  payment  volumes  instead  of  relying 
on  information  available  within  the 
Commission. 

6.  Finally,  much  of  our  poUcy  and 
rule  making  efforts  are  expended  in  the 
development  of  new  and  emerging 
technologies  and  services  [e.g.,  PCS. 
DBS,  and  LEOs).  We  found  that,  as  a 
practical  matter,  we  had  to  allocate  the 
costs  associated  with  these  activities  to 
existing  licensees  in  other  services 
because  there  was  no  operational 
systems  or  customer  base  on  which  to 
assess  a  fee  for  these  new  services.  To 


alleviate  the  regulatory  burden  on 
existing  licensees,  we  urge  the  Congress 
to  allow  the  Commission  to  recoup, 
from  amounts  received  from 
competitive  bidding  under  Section  309 
of  the  Commimications  Act,  at  least 
such  amount  as  would  otherwise  be 
allocable  as  regulatory  fees  for  such 
services. 

II.  Background 

7.  Section  9(a)  of  the  Act  requires  us 
to  assess  and  collect  annual  regulatory 
fees  to  recover  the  costs,  as  determined 
annually  by  Congress,  of  our 
enforcement,  policy  and  rule  making, 
international,  and  user  information 
acUvities.s  47  U.S.C.  159(a).  Congress 
established  our  Regulatory  Fee  Schedule 
for  FY  1995.  47  U.S.C.  §9(g).  In  our  FY 
1994  Report  and  Order,  59  FR  30984 
(1994),  we  set  forth  the  Regulatory  Fee 
Schedule  for  FY  1994  and  prescribed 
rules  to  govern  payment  of  the  fees,  as 
required  by  Congress.^  47  U.S.C. 

§  159(0(1);  47  CFR  1.1151-1.1166. 

8.  For  fiscal  years  after  FY  1994, 
Section  9  requires  that  we  adjust  the 
fees  so  that  we  can  reasonably  expect  to 
collect  the  amount  specified  by 
Congress.  47  U.S.C.  §  159(b)(1)(B). 
Sections  9(b)  (2)  and  (3)  provide  for 
annual  "Mandatory  Adjustments"  and 
"Permitted  Amendments"  to  the 
Schedule  of  Regulatory  Fees. 

9.  In  making  Section  9(b)(2)'s 
mandatory  adjustments,  we  first 
consider  the  amount  that  we  are  to 
collect  as  set  forth  in  our 
Appropriations  Ac:t.  47  U.S.C. 

§§  159(b)(2),  (b)(1)(B).  Second,  we 
identify  the  number  of  FTEs  allocated  to 
our  enforcement,  poUcy  and  rule 
making,  user  information,  and 
international  activities.  47  U.S.C. 
§  159(b)(1)(A).  159(b)(1)(A).  Third,  we 
determine  the  amount  to  be  recovered 
from  each  fee  category,  e.g..  Common 
Carrier,  by  estimating  the  number  of 
FTEs  assigned  to  each  fee  category.  47 
U.S.C.  §  159(b)(2).  Finally,  we  make 
proportionate  adjustments  to  the 
individual  fees  set  forth  in  Section  9(g) 's 
Regulatory  Fee  Schedule  in  order  to 
determine  the  revised  fee  for  the 
particular  services  within  each  service 


category  for  FY  1995.  Id.  hi  determining 
individual  service  fees,  we  take  into 
consideration  the  estimated  number  of 
payment  units,  e.g.,  ficensees,  for  each 
service.  47  U.S.C.  §  (b)(2)(A). 

10.  Once  we  have  determined  each 
service's  "mandatory  fee,"  as  described 
above.  Section  9(b)(3),  relating  to 
"Permitted  Amendments"  to  the 
Schedule,  provides  that,  if  necessary, 
we  shall  amend  the  Schedule  of 
Regulatory  Fees,  as  provided  in  Section 
9(b)(1)(A)  to,  inter  alia,  reflect  the 
benefits  of  our  regulation  to  the  payers 
of  the  fees  for  each  service  by 
considering  factors  that  we  determine 
are  necessary  in  the  public  interest.  47 

■U.S.C.  §§  159(b)(3),  (b)(1)(A).  In  making 
these  amendments,  we  "shall  add, 
delete,  or  reclassify  services  in  the 
Schedule  to  reflect  additions,  deletions 
or  changes  in  the  natiire  of  its  services 
•   *   V"47U.S.C.§  159(b)(3).  Finally, 
while  the  fees  eu^  not  judicially 
reviewable,  we  are  required  to  notify 
Congress  of  any  permitted  amendments 
to  the  Regulatory  Fee  Schedule  90  days 
before  those  amendments  become 
effective.  47  U.S.C.  §  159(b)(2),  (3). 
(4)(B). 

m.  Discussion 

A.  FYl  995  Regulatory  Fees 
1.  General  Discussion 

11.  In  adjusting  our  regulatory  fees 
pursuant  to  Section  9(b)(2)'s  provisions 
for  "Mandatory  Adjustments",  we  first 
identified  our  directly  assigned  FY  1995 
regulatory  fee  FTEs  in  the  Wireless, 
International,  Mass  Media,  Common 
Carrier  and  Cable  Services  Bureaus.  We 
next  allocated  these  regulatory  fee  FTEs 
to  the  appropriate  Section  9  regulatory 
fee  category  (i.e.  Private  Radio,  Mass 
Media,  Cable  Services,  and  Common 
Carrier).  We  then  identified  additional 
FTEs  from  bureaus  and  offices 
supporting  the  regulatory  fee  activities 
of  the  operating  biireaus.' 

Appendix  C  contains  a  more  detailed 
description  of  our  allocation  of  FTEs  by 
activity.  The  resulting  allocation  of 
FTEs,  rounded  to  the  nearest  tenth  of  a 
percent,  is  as  follows: 


■•Full  Time  Equivalent  (FTE)  employment  is  the 
total  number  of  regular  straight-time  hours  (i.e.,  not 
including  overtime  or  holiday  hours)  worked  or  to 
be  worked  by  current  and  future  employees  divided 
by  the  number  of  compensable  hours  applicable  to 
each  Tiscal  year.  See  Office  of  Management  and 
Budget  Circular  A-11,  Section  13.1,  Definitions 
relating  to  employment 

'Our  various  activities,  including  those  whose 
costs  are  subject  to  recovery  through  regulatory  fees, 
are  described  in  Appendix  I. 


8  In  the  FY  1994  Order,  we  adopted  rules  to 
implement  the  collection  of  regulatory  fees, 
including  payment  procedures,  specific  exemptions 
from  the  payment  of  regulatory  fees,  procedures  for 
requesting  waivers,  reductions  and  deferments  of 
fee  payments,  and  penalties  for  late  payment  or 
non-payment  of  the  fees.  We  shall  in  the  near  future 
address  petitions  for  reconsideration  of  the  FY  1994 
Order  and  consider  whether  to  make  amendments 
to  our  implementing  rules. 

'  The  Compliance  and  Information  Bureau  (OB) 
(formerly  the  Field  Operations  Bureau),  the  Office 


of  Engineering  and  Technology  (OET),  and  the 
Office  of  Managing  Director  (OMO)  perform 
activities  supporting  the  operating  Bureaus.  FTEs 
assigned  to  OB.  OET  and  some  elements  of  OMD 
supporting  the  regulatory  activities  of  the  operating 
Bureaus  were  allocated  to  the  Private  Radio.  Mass 
Media.  Common  Carrier,  and  Cable  Services  fee 
categories  on  a  pro  rata  basis. 
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Regulatory  fee  category 


Private  Radio 

Mass  Media 

Common  Carrier . 
Cable  Services  ... 


Total 


Regulatory 
leeFTEs 


103 
253 
689 
361 


1.406 


Regulatofy 
fee  percent- 
age 


7.3 
18.0 
49.0 
25.7 


100.0 


Percentage 

of  total  FCC 

FTEs 


4.5 
11.1 
30.3 
15.9 


61.9 


12.  Next,  we  allocated  our 
$116,400,000  revenue  requirement  to 
the  Private  Radio,  Mass  Media.  Conunon 
Carrier,  and  Cable  Services  activities, 
based  on  the  regulatory  fee  percentages 
shown  above.  For  example,  to  derive  the 
amount  to  be  recovered  from  cable 
services,  we  calculated  that  the  25.7 
percent  of  total  FTEs  representing  the 
361  FTEs  assigned  to  the  cable  services 
activity  resulted  in  $29,914,800  to  be 
recovered  through  the  collection  of 
cable  services  fees.  The  resulting 
allocation  of  costs,  rounded  to  tenths  of 
a  miUion.  by  regulatory  fee  category,  is 
as  follows: 


Regulatory  fee  category 


Private  Radio  .... 

Mass  Media  

Common  Carrier 
Cable  Services  . 


Cost  allo- 
cation (mil- 
lion) 


S8.5 
21.0 
57.0 
29.9 


13.  After  determining  these  cost 
allocations,  we  updated  the  number  of 
FY  1995  payment  units  for  the 
individual  services  within  each  fee 
category.  For  example,  we  estimate  that 
there  are  approximately  60,000,000 
payment  units  for  cable  television 
systems,  i.e.,  cable  subscribers.  The 
number  of  payment  units  is  based  upon 
information  provided  by  Commission 
program  experts  and  supplemented  by 
information  contained  in  actual  Ucensee 
data  bases  maintained  by  the 
Commission,  information  provided  by 
industry  groups  or  contained  in  trade 
publications,  actual  data  from  FY  1994 
regulatory  fee  collections,  and  from  data 
provided  in  the  comments  in  this 
proceeding.*  See  Appendices  D  through 
G. 


»  We  have  made  a  number  of  changes  to  our 
payment  unit  estimates.  The  revised  estimates  are 
provided  in  each  Section  pertinent  to  individual 
fees  beginning  at  paragraph  27  and  are  also 
contained  in  Appendixes  D  through  G.  In  applying 
the  pro-rata  formula  for  determining  individual  fee 
amounts  within  each  fee  category,  revised  payment 
units  have  the  effect  of  raising  or  lowering  the 
allocated  cosU  (revenue  requirements)  for 
individual  services,  as  well  as,  the  calculated  fees 
for  all  fees  in  a  category  depending  on  whether  the 
payment  unit  volumes  increased  or  decreased  from 
those  shown  in  the  NPRM. 


14.  Next,  in  order  to  make  the 
proportionate  changes  in  the  statutory 
schedule  of  fees  required  by  Section 
9(b)(2),  we  compared  our  FY  1995 
revenue  requirement  in  each  regulatory 
fee  category,  e.g..  Cable  Services,  with 
the  total  amount  that  would  be  collected 
from  all  of  the  services  within  each 
category  under  th3  FY  1994  fee 
schedule.  For  example,  we  estimated 
that  approximately  $22.7  miUion.  or 
$7.2  milhon  less  than  its  $29.9  miUion 
FY  1995  revenue  requirement,  would  be 
collected  from  cable  system  payers 
based  upon  our  FY  1994  fees.  Therefore, 
we  pro-rated  the  $7.2  miUion  shortfall 
to  the  individual  services  within  the 
cable  services  fee  category  (i.e..  CARS 
Ucensees  and  cable  system 
subscribers). 9  We  then  divided  the 
revenue  requirement  in  each  service  by 
the  payment  units  to  determine  the 
revised  amount  of  the  individual  fee. 
These  revised  fees  constitute  the 
"mandatory  adjustments"  required  by 
Section  9(2). 

15.  Following  our  determination  of 
"Mandatory  Adjustments",  we  reviewed 
each  service  and  its  associated  fee 
assessment  to  determine  if  the  nature  of 
a  service  or  the  public  interest 
warranted  a  fee  adjustment  pursuant  to 
Section  9(b)(3)'s  requirements  for 
"Permitted  Amendments."  Pursuant  to 
our  authority  to  make  permitted 
amendments  to  the  fees,  we  revised  our 
method  for  calculating  fees  for  local 
exchange  carriers  (LECs),  interexchange 
carriers  (IXCs),  and  other  common 
carriers  and  certain  international 
services.  Additionally,  we  are 
estabhshing  a  reduced  fee  for  satelUte 
television  stations  to  distinguish  those 
stations  from  full  service  television 
stations  and  we  are  adding  a  fee 
requirement  for  licensees  of  FM  and  TV 
translator  and  booster  stations.  Also,  we 
established  a  fee  for  one-way  paging 
services  separate  from  the  fee  for  other 
common  carrier  mobile  services, 
reduced  the  fee  for  space  stations,  and 
eliminated  the  fee  for  receive  only  earth 


stations.  After  making  these  permitted 
amendments,  we  revised  the  remaining 
fees  within  the  affected  service  category 
to  take  into  account  the  impact  of  the 
fee  modification  upon  other  services 
within  the  category.'" 

16.  Comsat  General  and  Comsat  Video 
argue  that  their  proposed  fee  increases 
are  disproportionately  high  when 
compared  to  the  increases  proposed  in 
other  categories  of  service  and  within 
their  own  category  of  service,  and  that 
the  increase  constitutes  a  violation  of 
Section  9(b)(2) 's  requirement  that  we 
make  proportionate  adjustments  to  the 
statutory  fees  when  recalculating  the 
fees  to  collect  a  greater  or  lesser  amoimt 
than  previously  required  by  Congress. 
These  parties  assert  that  our  proposed 
fee  increases  with  respect  to  Common 
Carrier  activities  and.  in  particular, 
geosynchronous  space  stations  are 
neither  proportionate  nor  in  the  public 
interest,  and.  that  they  constitute  illegal 
taxes  because  they  do  not  reasonably 
reflect  the  true  cost  of  regulatory  service 
provided  to  these  entities.  See  National 
Cable  Television  Ass'n.  v.  United  States. 
415  U.S.  336.  340  (1974)  [NCTA  /). 
COMSAT  General  and  Comsat  Video 
state  that  a  fee  is  distinguishable  from 
a  tax  in  that  a  fee  is  "a  payment  for  a 
special  privilege  or  service  rendered, 
and  not  a  revenue  measure."  National 
Cable  Television  Ass'n.  v.  F.C.C.,  554 
F.2d  1094, 1106  (D.C.  1976).  According 
to  these  parties,  the  fee  must  be 
calculated  to  return  the  cost  of  the 
service  or  benefit  at  a  rate  that 
reasonably  reflects  the  costs  of  the 
services  performed  and  the  value 
conferred  on  the  payor.  Electronic 
Industries  Ass'n.  v.  F.C.C.,  554  F.2d 
1109. 1117  (D.C.  1976). 

17.  in  addition,  the  parties  argue  that 
our  proposed  allocation  of  FTEs  to  the 
major  categories  of  service  fails  to 
comply  with  the  requirements  of 


»Due  to  revisions  to  payment  units,  cost 
allocations  (revenue  requiremenu)  may  change  for 
a  particular  service.  In  addition,  cost  allocations 
may  change  due  to  changes  made  pursuant  to 
permitted  amendments  (see  Paragraph  12). 


10  We  have  not  proposed  regulatory  fees  in  FY 
1995  for  the  Personal  Communications  Service 
(PCS).  Commercial  Mobile  Radio  Service  (CMRS) 
other  than  those  listed  here  (cellular  and  public 
mobile).  Low  Earth  Orbital  (LEO)  Satellite  Service 
an  the  Direct  Broadcasting  Satellite  (DBS)  Service 
because  no  facilities  were  authorized  on  our 
proposed  dates  for  calculating  fees  or  a  negligible 
number  of  FTEs  applicable  to  the  regulatory  fee 
program  are  assigned  to  these  services. 
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Section  9.  These  parties  contend  that 
our  proposed  allocation  of  FTEs  to  the 
various  major  service  categories  violates 
Section  9(b)(1)(a)  because,  in  their  view, 
the  Notice  contains  insufficient 
supporting  information  to  permit 
analysis  of  the  basis  for  our  FTE 
allocations.  Comsat  CJeneral  argues  that 
a  detailed  accounting  of  the  overhead 
and  employees'  time,  based  on  a  task 
code  charge  system,  is  necessary  to 
justify  the  reasonableness  of  our 
assignment  of  FTEs  to  the  common 
carrier  and  other  categories  and  to  the 
individual  services  within  these 
categories. 

18.  Also,  several  parties  contend  that 
the  Notice  fails  to  demonstrate  that 
individual  fees  are  "reasonably  related 
to  the  benefits  provided  to  the  payor  of 
the  fee."  in  violation  of  Section 
9(b)(1)(A).  and  are  contrary  to  the  intent 
of  Congress  as  reflected  in  the  legislative 
history  of  Section  9.  They  also  contend 
that  the  regulation  of  their  particular 
service  does  not  justify  the  fee  proposed 
for  the  service.  GE  America 
Communications,  Inc.  (GE  Americom) 
states  that  the  amount  of  cost  recovery 
that  we  allocated  to  geosynchronous 
satellites  should  be  reduced  because  our 
regulatory  activities  with  respect  to  in- 
orbit  domestic  satellites  are  de  minimis 
since  their  licensees  are  not  the  subject 
of  enforcement  proceedings,  our 
domestic  satellite  policies  are  well- 
established  with  little  need  for  rule 
makings,  and  oiu-  deregulatory  policies 
have  further  reduced  the  cost  of  space 
segment  regulation. 

19.  We  reject  Comsat  General  and 
Comsat  Video's  arguments  that  our 
proposed  fees  constitute  unauthorized 
taxes.  In  reviewing  a  similar  fee  program 
enacted  by  Congress,  the  Supreme  Court 
held  that  NCTA  I  stood  only  for  the 
proposition  that  Congress  must  indicate 
clearly  its  intention  to  delegate 
"discretionary  authority  to  recover 
administrative  costs  not  inuring  directly 
to  the  benefit  of  regulated  parties  by 
imposing  additional  financial  burdens, 
whether  characterized  as  'fees'  or  'taxes' 
on  those  parties."  Skinner  v.  Mid- 
American Pipe  Line  Co.,  490  U.S.  212. 
224;  109  S.Ct.  1762.  1733  (1989)." 
Skinner  thus  bars  any  interpretation  of 
NCTA  I  and  its  progeny  in  the  courts  of 
appeals  that  would  limit  Congress  to 
aUowing  agencies  to  set  regulatory  fees 
only  in  amounts  that  reflect  services 


' '  Skinner  stated  that  in  NCTA  I.  the  Court  had 
expressed  doubt  whether  Congress  had  intended  in 
the  particular  statute  in  question  to  delegate  the 
authority  to  recover  the  costs  of  benefits  to  the 
public  by  assessing  fees  on  regulated  parties.  For 
that  reason,  it  struck  down  the  agency's  efforts  to 
recover  such  costs.  490  U.S.  at  223-224;  109  S.Ct. 
at  1733. 


received  by  the  regulated  entities. 
Skinner  also  stated  that  a  congressional 
delegation  of  authority  to  raise  funds 
was  proper  where  Congress  provides 
sufficient  guidance  to  the  coUecting 
agency  concerning  the  identity  of  the 
entities  subject  to  the  fee,  the  purposes 
for  which  the  funds  may  be  used,  the 
manner  in  which  the  fees  are  to  be 
established,  and  the  aggregate  amoimt  of 
the  fees  to  be  collected.  490  U.S.  219- 
220.  109  S.  Ct.  1731. 

20.  Subsequent  to  the  Court's  decision 
in  Skinner,  Congress  adopted  Section  9 
directing  us  to  recover  the  full  amount 
of  specified  regulatory  costs  from 
regulatees.  Consistent  with  the  guidance 
in  Skinner,  Congress  identified  the 
categories  of  service  providers  subject  to 
the  fees,  and  declared  that  fees  are  to  be 
assessed  in  a  rule  making  proceeding, 
based  upon  the  number  of  FTEs  writhin 
our  bureaus  and  offices  performing      ' 
enforcement,  policy  and  rule  makGig, 
international,  and  user  information 
activities.  Section  9  further  requires  us 
to  take  into  accoimt  factors  reasonably 
related  to  the  benefits  provided  to  the 
payor  of  the  fee  by  these  activities,  and 
we  are  to  recover  the  costs  of  these 
activities  only  if  required  in  annual 
Appropriations  Acts  and  only  in  the 
aggregate  amount  annually  designated 
by  Congress.  As  described  below,  our 
actions  to  revise  the  regulatory  fees  are 
consistent  with  the  requirements  of 
Section  9.  Thus,  our  revisions  to  the 
Regulatory  Fee  Schedule  in  estabhshing 
regulatory  fees  for  FY  1995  satisfy  the 
Court's  concerns  and  guideUnes 
regarding  unauthorized  taxation  of 
perspns  subject  to  a  fee  requirement. 

21.  The  FTE  allocations  used  to 
calculate  the  amounts  to  be  recovered 
from  each  fee  category  were  devcffped 
in  full  compliance  with  the 
requirements  of  Section  9  of  the  Act.  In 
developing  the  FY  1995  regulatory  fee 
schedule,  we  relied  upon  estimates  of 
year-end  FTEs  from  our  Bureaus  and 
Offices,  because  actual  FTEs  utilized  are 
not  knowrn  until  the  completion  of  the 
fiscal  year.  Thus,  to  produce  the  best 
possible  estimates  of  FY  1995  year-end 
FTEs,  we  conducted  a  survey  in 
December  1994.  immediately  prior  to 
releasing  the  Notice  in  this  proceeding 
to  estimate  FTEs  for  this  rule  making.  ^^ 
The  Commission  performed  a  review  of 
its  staffing,  taking  into  consideration 
expected  new  and  replacement  hiring 
and  attrition  through  the  end  of  the 


fiscal  year,  in  order  to  determine  the 
most  accurate  estimate  of  projected  FY 
1995  year-end  FTEs  by  organization. 
Next,  the  Bureaus  and  Offices  allocated 
their  assigned  year-end  FTEs  to  each  of 
their  major  functional  activities  (e.g.. 
Authorization  of  Service,  Enforcement, 
PubUc  Information).  The  staff  actually 
assigned  to  perform  these  allocations 
within  the  Bureau  and  Offices  were 
those  individuals  most  famihar  with  the 
regulatory  programs  and  associated 
staffing  under  their  auspices. '^ 

22.  In  contending  that  their  proposed 
fees  are  unduly  hi^,  commenters 
generally  have  failed  to  recognize  that 
Section  9  requires  that  we  add  to  our 
direct  FTEs.  i.e.,  those  represented  by 
staff  directly  assigned  to  our  operating 
Bureaus,  any  support  FTEs  representing 
staff  assigned  to  overhead  functions 
such  as  our  field  and  laboratory  staff 
and  certain  staff  assigned  to  the  Office 
of  Managing  Director.  47  U.S.C. 
§  159(b)(1)(A).  These  support  FTEs 
comprise  nearly  40%  of  all  FTEs 
associated  with  regulatory  fees. 
Therefore,  personnel  costs  to  be 
recovered  through  regidatory  fees  are 
approximately  40%  higher  than  the 
costs  associated  with  staff  directly 
assigned  to  an  operating  Bureau  and 
performing  functions  covered  by  the 
regulatory  fee  program.  Further, 
personnel  costs  represent  only  75%  of 
our  costs  to  be  recovered  through 
regulatory  fees.  Thus,  the  addition  of 
non-personnel  costs  (equipment,  rents, 
contractual  services,  supplies,  etc.)  to 
personnel  costs  results  in  an  actual  cost 
of  regulation  significantly  exceeding 
direct  staff  costs.  The  addition  of 
benefits  and  other  obligations  to  the 
average  Commission  salary  cost  results 
in  an  addition  cost  of  approximately 
$33,000  per  employee.  Although  some 
of  the  parties  view  these  costs  of 
regidation  to  be  excessive,  they  often 
reflect  costs  associated  with  our 
regulatory  programs  that  they  may  not 
have  fully  considered. 

23.  Support  FTEs,  and  ultimately 
costs,  are  allocated  to  each  regulatory 
fee  category  (e.g.,  cable  television)  based 
upon  the  number  of  direct  FTEs 
assigned  to  each  fee  category.  We 


"When  the  survey  was  conducted,  in  December 
1994.  only  approximately  20%  of  the  total  FTEs 
expected  to  be  utilized  for  the  entire  FY  1995  time 
frame  were  actually  "accrued".  As  such, 
approximately  80%  or  1,125  of  the  1.406  FTEs  for 
FY  1995  were  estimated  based  on  this  small  20% 
"sample". 


"Congress  recognized,  in  adopting  the  Schedule 
of  Fees,  that  the  Commission  has  no  cost  accounting 
system  in  place  to  assist  in  the  estimation  of  final 
fiscal  year  FTEs  and  related  costs.  Public  Law  103- 
66.  107  Stat.  313  at  401  (1993).  Although  the 
Commission  is  developing  a  cost  accounting  system 
and  it  should  be  in  place  for  FY  1996,  such  a  system 
would  not  provide  a  definitive  count,  but  only  an 
estimate  of  year-end  FTEs  even  when  fully 
implemented.  In  summary,  we  believe  that  the 
estimates  of  FTEs  and  costs  utilized  in  this 
proceeding  are  reasonable  and  represent  the  most 
accurate  information  available.  We  have  provided 
in  Appendix  C  an  explanation  of  how  FTTEs  were 
calculated  for  each  fee  category. 
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believe  our  allocations  of  FTEs 
reasonably  assign  personnel  and  related 
costs  attributable  to  each  fee  category. 
As  noted,  actual  FTE  assignments  can 
only  be  determined  once  a  fiscal  year  is 
completed.  However,  we  are  satisfied 
that  our  estimates,  based  upon  careful 
review  of  current  and  anticipated  FTE 
assignments  conducted  well  into  the 
fiscal  year  and  shortly  before  the 
adoption  of  the  Notice  in  this 
proceeding,  yield  an  accurate  estimate 
of  FY  1995  FTE  assienments. 

24.  We  also  note  the  concerns  of 
several  commenters  that  certain 
individual  fees  seem  unreasonable 
relative  to  the  benefits  provided.  In 
general,  these  commenters  fail  to 
recognize  the  formulaic  approach  to 
setting  the  mandatory  fee  levels  dictated 
by  Congress.  Section  9  provides  that,  in 
setting  individual  fee  amounts,  we 
prorate  increases  or  decreases  to  the 
individual  services  within  each  fee 
category.  47  U.S.C.  §  159(b)(2).  This 
statutory  requirement  remains  the 
relationship  between  annually 
calculated  fees  and  the  fees  initially 
established  by  the  Congress.  It  does  not 
provide  the  flexibility  to  adjust  fees 
relative  to  benefits  to  the  payor  or  in 
consideration  of  other  factors.  These 
factors,  however,  are  considered  in  the 
next  stage  of  the  fee  development 
process  as  permitted  amendments,  if 
warranted. 

25.  As  discussed  earlier,  the 
Commission  is  not  able  to  allocate 
detailed  costs  to  individual  fee  line 
items  (e.g.,  VHF  Television  Stations  in 
the  51-100  markets).  Rather,  those  costs 
are  allocated  to  broad  categories  of 
services  by  Section  9.  Even  when  the 
Commission  implements  a  cost 
accounting  system  in  FY  1996.  it  may 
not  be  cost  effective  to  obtain  detailed 
cost  data  relative  to  our  regulation  of 
individual  services.  Since  we  do  not 
relate  specific  regulatory  costs  to 
particular  services  within  a  fee  category, 
we  are  constrained  by  Section  9  and  by 
our  information  collection  systems  to 
the  formulaic  approach  to  the 
mandatory  adjustment  of  regulatory 
fees.  However,  any  inequities  resulting 
from  this  approach  are  likely  to  be  small 
and  confined  to  like  services  due  to  the 
pro-rata  formula  applied  by  fee  category 
As  noted,  in  developing  the  individual 
fees,  as  discussed  below,  we  have 
carefully  examined  any  apparent 
ineqviities  computed  pursuant  to  the 
mandatory  formula  required  by  Section 
9  and  have  adjusted  certain  fees 
pursuant  to  our  authority  to  make 
"permitted"  amendments  to  the  fees.  In 
m£iking  the  permitted  amendments,  the 
Commission  is  not  required  to  calibrate 
the  amount  of  the  regulatory  fee 


collected  precisely  to  the  cost  of  the 
benefits  each  regulatee  derives  from  the 
Commission's  regulation.  See  United 
States  v.  SpenyCorp..  493  U.S.  52.  60 
(1989)  (upholding  a  one  and  a  half 
percent  user  fee  of  amount  recovered  by 
claimant  before  Iran-U.S.  Claims 
Tribunal);  Massachusetts  v.  United 
States  435  U.S.  444.  463  (1978) 
(upholding  flat  registration  fee  on  civil 
aircraft).  Moreover,  the  Commission  can 
collect  fees  from  regulatees  for  their  use 
of  frequencies  and  for  the  potential 
benefits  of  its  regulatory  activities,  even 
if  they  do  not  utilize  these  activities.  See 
United  States  v.  Speny  Corp.,  493  U.S. 
supra  at  63. 

26.  Also,  many  commenters  have 
mistakenly  correlated  gross  increases  in 
fee  amounts  fi-om  FY  1994  to  FY  1995 
to  increases  in  regulation.  Although 
there  may,  in  fact,  be  changes  in 
regulatory  burden  for  certain  services, 
the  primary  reason  for  increased  fees 
overall  is  the  93%  increase  in 
recoverable  fees  mandated  by  Congress. 
Additionally,  Section  9  prohibited  any 
adjustment  of  individual  fees 
estabUshed  in  the  Regulatory  Fee 
Schedule  for  FY  1994.  9  U.S.C. 
§  159(b)(2).  Thus,  the  FY  1994  fee  was 
established  by  Congress  and  was  not 
adjusted  to  reflect  changes  in  the 
allocation  of  FTEs  not  considered  by 
Congress.  Our  development  of  FY  1995 
fees  in  accordance  with  Section  9's 
requirements  represents  the  first 
allocation  of  FTEs  to  appropriate  fee 
categories.  This  has  resulted  in  a 
realignment  of  costs  between  major  fee 
categories  and  a  redistribution  of 
relative  fee  revenue  requirements  among 
the  four  major  fee  categories.  As  the 
comnjBnters  have  noted,  certain  fees 
decrease  from  FY  1994  levels  while 
other  fees  increase.  This  primarily 
reflects  the  reallocation  of  FTEs  for  FY 
1995  compared  to  the  Congressionally 
mandated  Regulatory  Fee  Schedule  in 
effect  in  FY  1994. 

27.  We  have  retained,  for  fee 
determination  purposes,  the  regulatory 
fee  category  classifications  (i.e..  Private 
Radio,  Common  Carrier,  Cable  Services 
and  Mass  Media)  set  forth  in  Section 
159  in  order  to  minimize  any  adverse 
impact  on  the  fees  resulting  from 
changes  in  classification.  Further,  for 
ease  in  locating  particular  fees,  we  have 
formatted  the  FY  1995  Schedule  of  Fees 
to  reflect  our  new  organizational 
structure  even  though  we  have 
developed  those  fees  based  upon  the  fee 
activities  contained  in  the  FY  1994 
Regulatory  Fee  Schedule.  See  Appendix 
B.  With  the  exception  of  annual  fees  in 
the  amount  of  $5.00  or  less,  individual 
fee  amounts  have  been  rounded  to  the 
nearest  $5  in  the  case  of  fees  under 


$1,000.  or  to  the  nearest  $25  in  the  case 
of  fees  of  $1,000  or  more  in  accordance 
with  Section  9(b)(2).  Appendices  C 
through  G  describe  the  method  by 
which  FTEs  were  assigned  to  the  fee 
categories  and  the  development  of  the 
individual  fees  within  each  major 
category. 

28.  We  have  revised  the  revenue 
requirements  for  individual  fees  in 
several  of  the  fee  categories.  Revenue 
requirements  change  whenever  voliune 
estimates  change  due  to  the  pro-rata 
formula  associated  with  the  mandatory 
provisions  of  Section  9.  Likewise,  any 
permitted  amendments  which  reduce 
fees  have  the  effect  of  reallocating  to 
other  services  within  a  fee"  category  the 
revenues  which  would  have  been 
collected  if  the  permitted  amendment 
had  not  been  accepted.  In  effect,  each 
volume  change  and/or  permitted 
amendment  impacts  the  revenue 
requirement  in  each  service  within  the 
category.  Zero-basing  each  revenue 
calculation  makes  any  attempt  to 
explain  the  calculated  difference 
between  revenue  requirements  shown  in 
the  Notice  and  in  this  Report  and  Order 
meaningless.  We.  therefore,  have  not 
attempted  to  do  this  and  instead,  have 
explained  each  permitted  amendment 
we've  made  and  also  described  the 
source  of  any  changes  to  volume 
estimates. 

2.  Private  Radio  Services. 

29.  In  developing  the  FY  1995 
regulatory  fees  for  Private  Radio 
Services  (set  forth  in  the  Wireless  Radio 
Services  category  in  the  FY  1995 
Regulatory  Fee  Schedule),  we  made 
mandatory  adjustments  to  the 
Regulatory  Fee  Schedule  required  by  47 
U.S.C.  §  159.  considering  the  number  of 
FTEs  and  the  estimated  volume  of 
payments.  We  have  also  taken  into 
account  the  quality  of  the  &«quencies 
licensed.  Accordingly,  we  have  decided 
to  continue  to  assess  the  two  levels  of 
regulatory  fees  applied  to  these  services 
by  Congress'  fee  schedule,  i.e.,  exclusive 
use  services  and  shared  use  services,  in 
recognition  that  those  licensees  who 
generally  receive  a  higher  quality 
commimications  chaimel.  due  to 
exclusive  or  lightly  shared  frequencies, 
should  pay  a  higher  fee  than  licensees 
who  operate  on  heavily  shared 
ft-equencies.  47  U.S.C.  §  159(2). 

30.  We  are  implementing  no  changes 
to  the  rules  for  calculating  fee  payments 
and  submitting  regulatory  fee  payments 
for  Private  Radio  Services.  Ehie  to  the 
relatively  small  regulatory  fees  generally 
assessed  for  the  services,  we  will 
continue  to  require  applicants  for  new, 
reinstatement,  and  renewal  licenses  in 
these  services  to  pay  the  entire 
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regulatory  fee  for  the  full  term  of  their 
requested  license  at  the  time  they  file 
their  license  applications.'*  See 
Appendix  D  for  a  description  of  the 
development  of  the  fees  for  the  various 
services  within  the  Private  Radio 
category. 

a.  Exclusive  use  services.  31.  Land 
Mobile  Services.  The  fees  for  Land 
Mobile  Services  are  set  forth  in  the  FY 
1995  Regulatory  Fee  Schedule  within 
the  Wireless  Radio  Service  category  and 
include  services  authorized  under  Part 
90  of  the  Commission's  Rules  to  provide 
high  quality  voice  or  digital 
commimications  between  vehicles  or  to 
fixed  stations  to  further  the  business 
activities  of  the  Ucensee.  These  services, 
using  the  220-222  MHz  band  and 
frequencies  at  470  MHz  and  above,  may 
be  offered  on  a  private  carrier  basis  in 
the  Specialized  Mobile  Radio  Service 
(SMRS). 

32.  The  FY  1995  revenue  requirement 
for  Land  Mobile  Services  is  $396,390. 
Otir  estimated  payment  units  for  Land 
Mobile  are  13,213  units.  Dividing  the 
revenue  requirement  by  the  number  of 
payment  units  and  its  license  term  of 
five  years  results  in  an  annual  fee  of  $6 
per  license  rather  than  the  $7  annual  fee 
proposed  in  the  Notice.'^^  Thus.  Land 
Mobile  licensees  are  subject  to  a  $6 
annual  regulatory  fee  per  license, 
payable  for  an  entire  five  or  ten  year 
license  term  at  the  time  of  application 
for  a  new.  renewal,  or  reinstatement 
license.  The  total  regulatory  fee  due  is 
$30  for  a  license  with  a  five  year  term 
or  $60  for  a  license  with  a  10  year  term. 
See  Guidelines,  Appendix  H  at  1 4. 

33.  Microwave  Services.  The  fees  for 
Microwave  Services  are  set  forth  in  the 
FY  1995  Regulatory  Fee  Schedule 
within  the  Wireless  Radio  Service 
category.  Microwave  Services  include 
private  microwave  systems  and  private 
carrier  systems  authorized  under  Part  94 
of  the  Commission's  Rules  to  provide 
telecommimications  services  between 
fixed  points  on  a  high  quality  channel 
of  communications.  Microwave  systems 
are  often  used  to  relay  data  and  to 
control  railroad,  pipeline,  and  utiUty 
equipment. 

34.  The  FY  1995  revenue  requirement 
for  Microwave  Services  is  $193,200. 
Payment  units  for  Microwave  Services 
are  estimated  to  be  6,440  hcensees. 
Dividing  the  revenue  requirement  for 


'*  In  the  event  that  the  subject  application  is  not 
granted,  the  entire  regulatory  fee  submitted  will  be 
relumed  upon  request  of  the  payor  of  the  fee.  See 
47CFRl.n59(a)(2)(iii). 

"Although  this  fee  category  includes  licenses 
with  ten  year  terms,  the  estimated  volume  of  ten 
year  license  applications  is  less  than  one  tenth  of 
one  percent  and.  therefore,  is  statistically 
insigniflcanl. 


Microwave  Services  by  its  payment 
units  and  license  term  of  five  years 
results  in  an  annual  fee  of  $6  per 
license.  Thus,  Microwave  licensees  are 
subject  to  a  $6  annual  regulatory  fee  per 
Ucense,  rather  than  the  $7  annual  fee 
proposed  in  the  Notice,  payable  for  an 
entire  five  year  license  term  at  the  time 
of  application  for  a  new,  reinstatement 
or  renewal  license.  The  total  regulatory 
fee  due  is  $30  for  the  five  year  Ucense 
term.  See  Guidelines,  Appendix  H  at 
16. 

35.  Interactive  Video  Data  Service 
(IVDS).  The  fees  for  IVDS  are  set  forth 
in  the  FY  1995  Regulatory  Fee  Schedule 
within  the  Wireless  Radio  service 
category.  IVDS  is  a  two-way  point-to- 
multi-point  radio  service  allocated  high 
quahty  channels  of  communications 
and  authorized  imder  Part  95  of  the 
Commission's  Rules.  IVDS  provides 
information,  products  and  services,  and 
also  the  capability  to  obtain  responses 
from  subscribers  in  a  specific  service 
area.  IVDS  is  offered  on  a  private  carrier 
basis. 

36.  The  FY  1995  revenue  requirement 
for  IVDS  is  $43,500.  Payment  units  for 
rVDS  are  estimated  to  be  1,450  Ucenses. 
Dividing  the  revenue  requirement  of 
rVDS  by  its  payment  units  and  license 
term  of  five  years  results  in  an  annual 
fee  of  $6  per  license  rather  than  the  $7 
fee  we  proposed  in  the  Notice.  Thus, 
IVDS  licensees  are  subject  to  a  $6 
annual  regulatory  fee  per  license, 
payable  for  an  entire  five  year  license 
term  at  the  time  of  appUcation  for  a 
new,  reinstatement  or  renewal  license. 
The  total  regulatory  fee  due  is  $30  for 
the  five  year  term  of  the  Ucense.  See 
Guidelines,  Appendix  H  at  1 7. 

b.  Shared  use  services.  37.  Marine 
(Ship)  Service.  Fees  for  marine  (Ship) 
Service  are  set  forth  in  the  FY  1995 
Regulatory  Fee  Schedule  for  the 
Wireless  Radio  Service  category.  Marine 
(Ship)  Service  is  a  shipboard  radio 
service  authorized  under  Part  80  of  the 
Commission's  Rules  to  provide 
telecommunications  between  watercraft 
or  between  watercraft  and  shore-based 
stations.  Radio  installations  are  required 
by  domestic  and  international  law  for 
large  passenger  or  cargo  vessels.  Radio 
equipment  may  be  voluntarily  installed 
on  smaller  vessels,  such  as  recreational 
boats. 

38.  The  FY  1995  revenue  requirement 
for  the  Marine  (Ship)  Service  fee 
category  is  $5,070,420.  Payment  units 
are  estimated  to  be  169,014  stations. 
Dividing  the  revenue  requirement  of  the 
Marine  (Ship)  Service  by  its  payment 
units  and  license  term  of  ten  years 
results  in  an  aimual  fee  of  $3  per 
station.  Thus,  as  proposed  in  the  Notice, 
Marine  (Ship)  Station  Ucensees  are 


subject  to  a  $3  annual  regulatory  fee  per 
station,  payable  for  an  entire  ten  year 
Ucense  term  at  the  time  of  application 
for  a  new.  reinstatement  or  renewal 
Ucense.  The  total  regulatory  fee  due  is 
$30  for  the  ten  year  license  term.  See 
Guidelines.  Appendix  H  at  18. 

39.  Marine  {Coast)  Service.  Fees  for 
Marine  (Coast)  Service  are  set  forth  in 
the  FY  1995  Regulatory  Fee  Schedule 
for  the  Wireless  Radio  service  category. 
Marine  (Coast)  Service  stations  are  land- 
based  stations  in  the  maritime  services, 
authorized  under  Part  80  of  the 
Commission's  Rules,  to  provide 
communications  services  to  ships  and 
other  watercraft  in  coastal  and  inland 
waterways. 

40.  The  FY  1995  revenue  requirement 
for  this  service  is  $41,955  and  the 
estimated  payment  imits  are  2.797 
licenses.  Dividing  the  revenue 
requirement  of  the  Marine  (Coast) 
Service  by  its  payment  units  and  Ucense 
term  of  five  years  results  in  an  aimual 
fee  of  $3  per  Ucense.  Thus,  as  proposed 
in  the  Notice,  Marine  (Coast)  Ucensees 
are  subject  to  a  $3  annual  regulatory  fee 
per  call  sign,  payable  for  the  entire  five 
year  Ucense  term  at  the  time  of 
appUcation  for  a  new,  reinstatement  or 

-  renewal  license.  The  total  regulatory  fee 
due  is  $15  per  call  sign  for  the  five  year 
license  term.  See  Guidelines,  Appendix 
H  at  1 9. 

41.  Private  Land  Mobile  (Other) 
Services.  Fees  for  Private  Land  Mobile 
(Other)  Services  are  set  forth  in  the  FY 
1995  Regulatory  Fee  Schedule  for  the 
Wireless  Radio  Service  category.  Private 
Land  Mobile  Radio  Services  are 
authorized  under  Parts  90  and  95  of  the 
Commission's  Rules.  Stations  in  this 
category  provide  one  or  two  way 
commimications  between  vehicles, 
persons  or  to  fixed  stations  on  a  shared 
basis  and  include  radiolocation  services, 
private  carrier  paging  services, 
industrial  radio  services  and  land 
transportation  radio  services. 

42.  The  FY  1995  revenue  requirement 
for  Private  Land  Mobile  (Other)  Services 
is  $1,396,275.  Payment  units  are 
estimated  to  be  93.085  Ucenses. 
Dividing  the  revenue  requirement  of 
these  services  by  their  payment  units 
and  license  term  of  five  years  results  in 
an  annual  fee  of  $3  per  Ucense.  Thus,  as 
proposed  in  the  Notice,  Ucensees  of 
these  services  are  subject  to  a  $3  aimual 
regulatory  fee  per  call  sign,  payable  for 
an  entire  five  year  license  term  at  the 
time  of  appUcation  for  a  new, 
reinstatement  or  renewal  license.  The 
total  regulator}'  fee  is  $15  for  the  five 
year  license  term.  See  Guidelines, 
Appendix  H  at  ^  10. 

43.  Aviation  (Aircraft)  Service.  The 
fee  for  Aviation  (Aircraft)  Service  is  set 
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forth  in  the  FY  1995  Regulatory  Fee 
Schedule  for  the  Wireless  Radio  service 
category.  Aviation  (Aircraft)  stations  are 
authorized  to  provide  communications 
between  aircraft  and  from  aircraft  to 
ground  stations.  The  service  includes 
frequencies  used  to  communicate  with 
air  traffic  control  facilities  pursuant  to 
Fart  87  of  the  Commission's  Rules. 

44.  The  FY  1995  revenue  requirement 
for  the  Aviation  (Aircraft)  Service  is 
$1,130,430.  The  payment  units  are 
estimated  to  be  37.681  Ucenses. 
Dividing  the  revenue  requirement  of  the 
Aviation  (Aircraft)  Service  by  its 
payment  units  and  Ucense  term  of  ten 
years  results  in  an  annual  fee  of  $3  per 
station,  as  proposed  in  the  Notice.  Thus, 
Ucensees  of  aircraft  stations  are  subject 
to  a  $3  annual  regulatory  fee  per  station, 
payable  for  the  entire  ten  year  license 
term  at  the  time  of  application  for  a 
new,  reinstatement  or  renewal  license. 
The  total  regulatory  fee  due  is  $30  per 
station  for  the  ten  year  license  term.  See 
Guidelines,  Appendix  H  at  1 11. 

45.  Aviation  (Ground)  Service.  Fees 
for  Aviation  (Groimd)  Service  are  set 
forth  in  the  FY  1995  Regulatory  Fee 
Schedule  for  the  Wireless  Radio  service 
category.  Aviation  (Groimd)  Service 
stations  provide  ground-based 
communications  to  aircraft  for  weather 
or  landing  information,  or  for  logistical 
support  pursuant  to  Part  87  of  the 
Conunission's  Rules. 

46.  The  FY  1995  revenue  requirement 
for  the  Aviation  (Ground)  Service  is 
$39,900.  Payment  units  for  the  Aviation 
(Ground)  Service  are  estimated  to  be 
2,660  Ucenses.  Dividing  the  Service's 
revenue  requirement  by  its  payment 
units  and  license  term  of  five  years 
results  in  an  annual  fee  of  $3  per 
license.  Thus,  as  proposed  in  the  Notice, 
Ucensees  of  Aviation  Ground  stations 
are  subject  to  a  $3  annual  regulatory  fee 
per  call  sign,  payable  for  the  entire  five 
year  license  term  at  the  time  of 
application  for  a  new,  reinstatement  or 
renewal  license.  The  total  regulatory  fee 
due  is  $15  per  call  sign  for  the  five  year 
license  term.  See  Guidelines,  Appendix 
H  at  1  12. 

47.  Genera]  Mobile  Radio  Service 
(GMRS).  Fees  for  the  GMRS  are  set  forth 
in  the  FY  1995  Regulatory  Fee  Schedule 
within  the  Wireless  Radio  service 
category.  GMSR  licensees  provide 
personal  and  limited  business 
communications  between  vehicles  or  to 
fixed  stations  for  short-range,  two-way 
communications  pursuant  to  Part  95  of 
the  Commission's  Rules. 

48.  The  FY  1995  revenue  requirement 
for  GMRS  is  $41,775.  Payment  units  for 
GMRS  are  estimated  to  be  2.785 
Ucenses.  Dividing  GMRS'  revenue 
requirement  by  its  payment  units  and 


Ucense  term  of  five  years  results  in  an 
annual  fee  of  $3  per  Ucense.  Thus,  as 
proposed  in  the  Notice,  GMRS  Ucensees 
are  subject  to  a  $3  annual  regulatory  fee 
per  license,  payable  for  an  entire  five 
year  Ucense  term  at  the  time  of 
appUcation  for  a  new,  reinstatement  or 
renewal  Ucense.  The  total  regulatory  fee 
due  is  $15  per  Ucense  for  the  five  year 
Ucense  term.  See  Guidelines,  Appendix 
H  at  1 13. 

c.  Amateur  vanity  call  signs.  49.  Fees 
for  Amateur  Vanity  Call  signs  are  set 
forth  in  the  FY  1995  Regulatory  Fee 
Schedule  within  the  Wireless  Radio 
service  category.  The  fee  covers 
voluntary  requests  for  specific  call  signs 
in  the  Amateur  Radio  Service.  We  have 
concluded  our  rule  making  proceeding 
related  to  the  authorization  of  vanity 
call  signs.  See  Report  and  Order  in  PR 
Docket  No.  93-305, 10  FCC  Red  1039 
(1995),  59  FR  558  (1994).  Therefore, 
amateiu  radio  operators  are  required  to 
submit  a  regulatory  fee  payment  vdth 
their  vanity  call  sign  application  in  FY 

1995. 

50.  The  revenue  requirement  for 
vanity  call  signs  is  $840,000.  We  have 
revised  our  estimated  payment  units  to 
28,000  vanity  call  sign  applications,  as 
'a  result  of  further  analysis  by  the 
Wireless  Telecommimications  Bureau. 
Dividing  the  service's  revenue 
requirement  by  its  estimated  payment 
units  and  license  term  of  ten  years 
results  in  a  fee  of  $3  per  year  per  license 
as  proposed  in  the  Notice.  Thus,  holders 
of  amateur  vanity  call  signs  are  subject 
to  a  $3  annual  regulatory  fee  per  call 
sign,  payable  for  an  entire  ten  year 
license  term  at  the  time  of  appUcation 
for  a  vanity  call  sign.  The  total 
regulatory  fee  is  $30  per  license  for  the 
ten  year  license  term.'*  See  Guidelines, 
Appendix  H  at  ^  14. 

3.  Mass  Media 

51.  The  regulatory  fees  for  the  Mass 
Media  fee  category  apply  to  broadcast 
Ucensees  and  permittees  in  the 
television,  AM  and  FM  services  and  in 
several  auxiliary  services.  We  have 
incorporated  changes  in  payment 
volume  estimates  for  satelUte  television 
stations,  auxiliary  radio  licenses,  and 
translator  stations.  The  payment 
volumes  were  adjusted  after  further 
review  of  the  Commission's  licensing 
data.  See  Appendix  E  for  a  description 
of  the  development  of  the  fees  for 
services  within  the  Mass  Media 


••Section  9(h)  exempts  "amateur  radio  operator 
licenses  under  part  97  of  the  Commission's  Rules 
(47  CF.R.  Part  97)"  from  the  requirement  to  pay  an 
annual  regulatory  fee.  However.  Section  9(g)'s 
Regulatory  Fee  Schedule  explicitly  includes 
"Amateur  Vanity  Call  Signs"  as  a  category  subject 
to  the  payment  of  a  regulatory  fee. 


category;  see  also  GuideUnes.  Appendix 
H  at  11 15-26. 

a.  Commercial  AM  and  FM  radio.  52. 
These  categories  include  licensed 
commercid  AM  (Classes  A.  B,  C,  and  D) 
and  FM  (Classes  A,  B.  Bl.  C.  Cl.  C2.  and 
C3)  radio  stations  operating  under  Part 
73  of  the  Commission's  Rules.  In 
developing  oiu  proposed  FY  1995  fees 
for  AM  and  FM  stations,  we  determined 
that  the  public  interest  requires  that  we 
retain  the  operational  class  distinctions 
among  AM  and  FTvl  stations  that 
Congress  estabUshed  in  its  Regulatory 
Fee  Schedule.  47  U.S.C.  §  159.  Also,  as 
a  permitted  amendment,  we  proposed  a 
further  distinction  to  recognize  that  the 
population  density  of  a  station's 
geographic  coverage  is  a  pubUc  interest 
factor  warranting  recognition  in  the  fee 
schedule.  We  proposed  to  distinguish 
stations  located  in  Arbitron  radio 
markets  vis-a-vis  those  not  located  in 
these  markets  and  to  allocate  the  fee 
burden  utilizing  a  fee  ratio  between  the 
Arbitron  and  non-Arbitron  markets 
similar  to  the  ratio  of  the  fee 
requirement  established  for  larger 
television  station  markets  and 
"remaining  markets"  set  forth  in  the 
Regulatory  Fee  Schedule.  We  proposed 
no  change  to  the  rules  for  calculating 
and  submitting  regulatory  fees  by  AM 
and  FM  radio  station  licensees. 

53.  Several  commenters  contend  that 
Arbitron  rankings  are  not  useful  for 
establishing  the  AM  and  FM  fee 
structure.  These  parties  state  that 
markets  are  only  ranked  if  a  sufficient 
number  of  stations  located  within  the 
market  subscribe  to  the  Arbitron  service. 
Also,  a  station  may  be  placed  in  a 
market  if  it  competes  with  market 
stations  even  though  the  station  may  not 
be  physically  located  in  a  major 
metropolitan  area  within  the  market. 
The  National  Association  of 
Broadcasters  (NAB)  also  argues  that  a 
station  may  be  placed  in  an  Arbitron 
market  based  on  promotional 
programming  during  the  rating  period 
and  recommends  that  a  licensee  be 
allowed  to  show  that  its  placement  in  an 
Arbitron  market  is  not  representative  of 
its  service.  Washington  Broadcasting 
Company  argues  that  stations  20 
kilometers  from  the  principal  city  in  a 
market  or  serving  less  than  20  percent 
of  the  population  of  a  market  should  not 
be  considered  as  an  Arbitron  Market 
station.  A  number  of  licensees  argue 
that  fees  should  be  based  on  a  graduated 
scale  by  market  size,  differentiating 
between  markets  1-10;  11-25;  25-50; 
51-100;  and  remaining  markets  in  a 
maimer  similar  to  that  in  the  Regulatory 
Fee  Schedule  for  television  stations. 
Broadcast  Market  Associates  and  James 
Wagner  recommend  the  fees  he  based  on 
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the  population  a  station  serves.  Montana 
Broadcasters  Association  argues  that 
fees  should  be  based  on  gross  revenues. 
In  contrast.  Radio  840,  Inc.  argues  that 
all  stations  in  the  same  class  be  assessed 
the  same  fee  without  distinction  as  to 
market  size. 

54.  We  agree  with  commenters  that 
our  proposal  to  base  fees  on  whether  a 
Ucensee  is  ranked  in  an  Arbitron  market 
is  flawed.  The  Arbitron  rankings  data  is 
incomplete  for  fee  determination 
purposes,  and  reliance  upon  it  does  not 
provide  a  sufficiently  accurate  and 
equitable  methodology  for  determining 
fees,  we  attempted,  within  the 
limitations  of  available  data,  to  compute 
fees  on  a  graduated  scale  by  market  size. 
The  results  produced  unexpected 
inequities  that  not  only  raised  the  fees 
significantly  for  markets  1-10  and  11- 
25.  but  also  raised  the  fees  at  the  low 
end  for  remaining  markets.  Moreover, 
the  Commission's  data  bases  do  not 
contain  population  and  gross  revenue 
data  from  which  we  could  compute  fees. 
Therefore,  we  have  decided  not  to 
implement  the  proposed  fees 
methodology  for  AM  and  FM  stations. 
Instead,  for  FY  1995  we  will  retain  the 
fee  methodology  enacted  by  Congress 
for  FY  1994.1'  In  this  regard,  we  note 
that  although  the  Regulatory  Fee 
Schedule  does  not  differentiate  between 
markets,  the  AM  and  FM  fees 
differentiate  between  classes  of  stations 
and  are  low  enough  to  avoid  placing  an 
onerous  burden  on  most  licensees. 
Thus,  the  regulatory  fees  for  AM  and 
FM  stations  for  FY  1995  are  as  follows 
and  represent  the  mandatory 
adjustments  to  the  Regulatory  Fee 
Schedule  consistent  with  Section  9  (b) 
(2):i8 

AM  Radio 

Class  A $1,120 

Class  B 620 

Class  C 250 

Class  D 310 

FM  Radio 

Classes  C,  Cl,  C2,  B $1,120 

Classes  A,  Bl.  C3 745 

We  have  made  no  change  to  the  rules 
for  calculating  and  submitting 
regulatory  fees  by  AM  and  FM  radio 
station  licensees.  See  GuideUnes. 
Appendix  H  at  1 16. 

b.  Construction  permits — commercial 
AM  radio.  55.  This  category  includes 


"Interested  parties  may  file  petitions  for  rule 
making  setting  forth  a  proposed  AM  and  FM  fee 
methodology  as  long  as  the  proposal  is  supported 
by  readily  available  data  to  be  considered  in 
connection  with  the  development  of  the  Notice  of 
Proposed  Rulemaking  for  FY  1996. 

'•Appendix  E  shows  the  payment  volumes  and 
cost  allocations  for  assessing  regulatory  fees  for  AM 
and  FM  radio. 


holders  of  permits  to  construct  new  AM 
stations  under  Part  73  of  the 
Commission's  Rules.  The  FY  1995 
revenue  requirement  for  the  Commercial 
AM  Construction  Permit  fee  category  is 
$9,875.  Payment  imits  for  the  service  are 
estimated  to  be  79  AM  Construction 
Permits.  Dividing  the  revenue 
requirement  for  AM  Construction 
Permits  by  the  estimated  payment  units 
results  in  a  regulatory  fee  of  $125  per 
Construction  Permit.  Thus,  for  FY  1995, 
we  are  assessing  holders  of  Construction 
Permits  for  Commercial  AM  Stations 
$125  for  each  permit  held.  Upon 
issuance  of  an  operating  license,  this  fee 
would  no  longer  be  assessed.  Instead, 
for  the  next  regulatory  fee  period, 
licensees  are  required  to  pay  the 
applicable  fee  for  the  designated  class  of 
the  station.  We  have  made  no  change  in 
the  rules  for  calculating  and  submitting 
the  regulatory  fee  by  AM  construction 
permittees.  See  Guidelines,  Appendix  H 
at  117. 

c.  Construction  permits— Commercial 
FM  radio.  56.  This  category  includes 
holders  of  permits  to  construct  new 
commercial  FM  stations  covered  under 
Part  73  of  the  Commission's  Rules.  The 
FY  1995  revenue  requirement  for 
Commercial  FM  Radio  Construction 
Permits  is  $435,860.  Our  estimate  of  the 
payment  units  is  703  Construction 
Permits.  Dividing  the  revenue 
requirement  for  FM  Construction 
Permits  by  the  estimated  payment  imits 
results  in  a  regulatory  fee  of  $620  per 
permit.  Thus,  for  FY  1995,  we  are 
assessing  permittees  $620  for  each 
permit  held.  Upon  issuance  of  an 
operating  license,  this  fee  would  no 
longer  be  assessed.  Instead,  for  the  next 
regulatory  fee  period,  Ucensees  must 
pay  a  regulatory  fee  based  upon  the 
designated  class  of  he  station.  We  are 
making  no  change  in  the  rules  for 
calculating  and  submitting  regulatory 
fees  by  FM  construction  permittees.  See 
Guidelines,  Appendix  H  at  1 18. 

d.  Commercial  television  stations.  57. 
This  category  includes  licensed 
Commercial  VHF  and  UHF  Television 
Stations  covered  under  Part  73  of  the 
Commission's  Rules,  except  Television 
Satellite,  Translator,  and  Low  Power 
Stations,  addressed  separately  below. 
We  are  assessing  Commercial  Television 
Stations  annual  fees  based  on  a  station's 
market  rankings  as  published  by  Warren 
Publishing  in  the  1994  Edition  of  the 
Television  and  Cable  Factbook  (No.  62). 
The  FY  1995  revenue  requirements  for 
the  different  categories  of  VHF  and  UHF 
Commercial  Television  Stations  are 
shown  in  Appendix  E.  Payments  units 
for  Commercial  Television  Stations  are 
also  shown  in  Appendix  E.  Dividing  the 
revenue  requirements  for  each 


Commercial  Television  Station  category 
by  the  payment  units  for  each  category 
results  in  the  foUovdng  fees  for 
Television  Stations  in  each  ADI  market 
grouping: 

VHF  Markets  1-10 $22,420 

VHF  Markets  11-25 $19,925 

VHF  Markets  26-50 $14!950 

VHF  Markets  51-100 $9.  975 

VHF  Remaining  MarkeU $6,225 

UHF  Markets  1-10 $17,925 

UHF  Markets  11-25 $15^950 

UHF  Markets  26-50 $11,950 

UHF  Markets  51-100 $7,975 

UHF  Remaining  Markets $4,975 

See  GuideUnes,  Appendix  at  1 19. 

58.  Several  commenters  argue  that  the 
Arbitron  market  structure  is  obsolete 
and  should  be  replaced  with  the  Nielsen 
Station  Index.  Further,  commenters 
argue  that  the  Arbitron  market  structure 
is  disadvantageous  to  smaU  non-ADI 
markets  and  the  stations  located  on  the 
fringe  of  larger  markets.  Various 
solutions  proposed  include  basing  fees 
on  Grade  B  Contour  coverage  or 
percentage  of  audience  share. 

59.  We  decline  to  consider  any  change 
in  the  methodology  established  by  the 
Congress  and  affirmed  in  the  FY  1994 
schedule.  We  were  unable  to  obtain 
sufficient  information  to  properly 
evaluate  the  merits  of  using  the  Nielsen 
Station  Index  for  estabUshUig  fees.  The 
Commission's  data  bases  do  not  contain 
data  necessary  to  estabUsh  fees  from 
Grade  B  Contour  coverage  or  percentage 
of  audience  share.  Thus,  we  will  retain 
the  Arbitron  market  groupings  for  FY 
1995. 

e.  Commercial  television  satellite 
stations.  60.  Pursuant  to  our  authority  to 
make  permissive  amendments  to  our 
regulatory  fees.  Television  SatelUte 
Stations  (authorized  pursuant  to  Note  5 
of  Section  73.3555  of  the  Commission's 
Rules)  that  retransmit  programming  of 
the  primary  station  will  be  assessed  a 
fee  separate  from  the  fee  for  fully 
operational  television  stations,  this  fee 
is  based  upon  the  $500  fee  passed  by  the 
House  of  Representatives  for  Television 
Satellite  Stations  for  FY  1994.  While  not 
legally  binding,  the  $500  base  fee  was 
determined  to  be  appropriate  for 
Ucensees  of  Television  Satellite  Stations 
in  our  FY  1994  authorization  bill  passed 
in  the  House  of  Representatives.  See 
H.R.  4522.  In  addition,  pursuant  to  the 
instructions  of  Section  9,  47  U.S.C. 
§  159(b)(3),  a  separate  fee  for  Television 
Satellite  Stations  would  take  into 
account  the  pubUc  interest  factors 
reflected  in  comments  filed  in  the 
proceeding  to  adopt  the  FY  1994 
Schedule  of  Regulatory  Fees.  In 
developing  the  FY  1995  fee  for 
Television  Satellite  Stations,  we  use  the 
$500  fee  proposed  by  the  House  of 
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RepresentaUves  for  FY  1994  to  calculate 
a  FY  1995  fee  for  Television  Satellite 
Stations.  We  divide  a  "simulated"  FY 
1994  revenue  requirement  by  the 
estimated  number  of  Television  Satellite 
StaUon  licensees.  Our  FY  1995  revenue 
requirement  for  Television  Satellite 
Stations  is  $68,200.  Following  release  of 
our  Notice,  we  revised  our  estimate  of 
payment  imits  to  110  licensed 
Television  Satellite  Stations  based  on  an 
updated  analysis  of  these  stations. 
Therefore,  we  are  exercising  our 
authority  to  make  permitted 
amendments  to  the  Regulatory  Fee 
Schedule  to  establish  a  Television 
Satellite  fee  of  $620  per  station.  We 
caution  that  only  those  stations 
designated  as  Television  SatelUte 
Stations  in  the  1994  Edition  of  the 
Television  and  Cable  Factbook  (No.  62) 
are  eUgible  to  submit  the  fee  applicable 
to  Television  Satellite  Stations.  Full- 
service  television  licensees  are  subject 
to  the  regulatory  fee  payment  required 
for  their  class  of  station  and  market.  >» 
See  Guidelines.  Appendix  H  at  1 20. 

f.  Construction  permits — Commercial 
VHF  television  stations.  61 .  This 
category  includes  holders  of  permits  to 
construct  new  Commercial  VHF 
Television  Stations  covered  under  Part 
73  of  the  Commission's  Rules.  The  FY 
1995  revenue  requirement  for  this 
service  category  is  $54,725.  The  number 
of  permits  is  11.  Dividing  the  revenue 
requirement  for  VHF  Television 
Construction  Permits  by  its  payment 
units  results  in  a  fee  of  $4,975. 
Therefore,  for  FY  1995,  we  are  assessing 
permittees  $4,975  for  each  VHF 
Television  Construction  Permit  held. 
Upon  issuance  of  aniiperating  license, 
this  fee  would  no  longer  be  assessed. 
Instead,  for  the  next  regulatory  fee 
period,  licensees  must  pay  a  fee  based 
upon  the  designated  market  of  the 
station.  We  are  making  no  changes  to 
the  rules  for  calculating  and  submitting 
regulatory  fees  by  VHF  Television 
Construction  Permittees.  See 
Guidelines,  Appendix  H  at  1 21. 

g.  Construction  permits — Commercial 
UHF  television  stations.  62.  This 
categor>'  includes  holders  of  permits  to 
construct  new  UHF  Television  Stations 
covered  under  Part  73  of  the 
Commission's  Rules.  The  FY  1995 
revenue  requirement  for  this  service 
category  is  $576,375.  Payment  units  for 


'9  We  recognize  that  an  ongoing  rule  making 
proceeding  is  addressing  whether  Television 
Satellite  Stations  should  continue  lo  be  exempt 
from  the  Commission's  national  television 
ownership  restrictions.  Our  decision  to  assess  a 
regulatory  fee  for  Television  Satellite  Stations  that 
is  less  than  the  amount  for  Commercial  Television 
Stations  should  not  be  taken  as  a  signal  that  any 
determination  has  been  made  with  regard  to  the 
outcome  of  that  proceeding. 


UHF  Television  Construction  Permits 
are  estimated  to  be  145  permits. 
Dividing  the  revenue  requirement  for 
this  service  category  by  its  estimated 
payment  units  results  in  a  fee  of  $3,975 
for  each  UHF  Television  Construction 
Permit  held.  Therefore,  we  are  assessing 
a  fee  of  $3,975  per  UHF  Television 
Construction  Permit.  Upon  issuance  of 
an  operating  license,  this  fee  would  no 
longer  be  assessed.  Instead,  for  the  next 
regulatory  fee  period,  licensees  must 
pay  a  fee  based  upon  the  designated 
market  of  the  station.  We  are  making  no 
changes  to  the  rules  for  calculating  and 
submitting  regulatory  fees  by  UHF 
Television  Construction  Permittees.  See 
Guidelines.  Appendix  H  at  1 22. 

h.  Construction  permits — Satellite 
television  stations.  63.  We  are  exercising 
our  authority  to  make  permitted 
amendments  to  add  a  new  service 
category  to  the  Regulatory  Fee  Schedule 
in  recognition  that  the  holders  of 
Construction  Permits  for  UHF  and  VHF 
Television  Satellite  Stations  should  be 
charged  a  separate,  lower  fee  than  the 
fee  charged  holders  of  Construction 
Permits  for  fully  operational  Television 
Stations.  See  1 56  above,  where  we 
exercised  our  authority  to  make 
permitted  amendments  to  the 
Regulatory  Fee  Schedule  relating  to  the 
fee  for  Television  Satellite  Stations.  We 
developed  the  fee  for  Television 
Satellite  Construction  Permits  by  taking 
the  average  fee  for  VHF  and  UHF 
Television  Stations  and  relating  it  to  the 
average  fee  for  Construction  Permits  for 
VHF  and  UHF  Television  Stations. 
Using  this  relationship  and  the  revenue 
requirement  for  Television  Satellite 
Stations  results  in  a  computed  fee  of 
$225  for  Construction  Permits  for 
Television  Satellite  Stations.  An 
individual  regulatory  fee  payment  is  to 
be  made  for  each  Television  Satellite 
Station  Construction  Permit  held.  Upon 
issuance  of  an  operating  license,  this  fee 
would  no  long  he  assessable.  Instead,  for 
the  next  fee  period  the  licensee  will  be 
assessed  the  fee  for  an  operating 
Television  Satellite  Station.  See 
Guidelines,  Appendix  H  at  1  23. 

i.  Low  power  television,  FM  translator 
and  booster  stations,  TV  translator  and 
booster  stations.  64.  This  category 
includes  Low  Power  UHF/VHF 
Television  stations  operating  under  Part 
74  of  the  Commission's  Rules  with  a 
transmitter  power  output  limited  to 
O.Olkw  for  a  UHF  facility  and.  generally 
Ikw  for  a  VHF  facility.  Low  Power 
Television  (LPTV)  stations  may 
retransmit  the  programs  and  signals  of 
a  TV  broadcast  station,  originate 
programming,  and/or  operate  as  a 
subscription  service.  This  category  also 
includes  translators  and  boosters 


operating  imder  Part  74  that  rebroadcast 
the  signals  of  full  service  stations  on  a 
frequency  different  from  the  parent 
station  (Translators)  or  on  the  same 
frequency  (Boosters). 

65.  We  are  exercising  our  authority  to 
make  permitted  amendments  to  the 
Regulatory  Fee  Schedule  to  include  FM 
Translator  and  Booster  Stations  because 
we  believe  these  facilities  were 
inadvertently  omitted  from  the 
Regulatory  Fee  Schedule  and  we  are 
unaware  of  any  reason  not  to  establish 
a  fee  for  these  services.  The  stations  in 
this  category  are  secondary  to  full 
service  stations  in  terms  of  frequency 
priority. 

66.  We  have  also  received  requests  for 
waivers  of  the  regulatory  fees  from 
operators  of  commimity  based 
Translators.  These  Translators  are 
generally  not  affiUated  with  commercial 
broadcasters,  they  are  nonprofit, 
nonprofitable,  or  only  marginally 
profitable,  serve  small  nu-al 
commimities.  and  are  supported 
financially  by  the  residents  of  the 
communities  served.  We  are  aware  of 
the  difficulties  these  Translators  have  in 
paying  even  minimal  regulatory  fees, 
and  we  will  address  those  concerns  in 
the  ruling  on  reconsideration  of  the  FY 
1994  Order. 

67.  The  revenue  requirement  for  this 
service  category  is  $1,210,400.  Our 
estimated  payment  units  is  7,120 
hcenses,  including  hcenses  covering  FM 
translators.  Dividing  the  revenue 
requirement  for  this  category  by  its 
estimated  payment  units  results  in  a  fee 
of  $170  per  license.  Thus,  for  FY  1995. 
we  assess  licensees  of  Low  Power 
Television  Stations  and  Ucensees  of 
both  FM  and  TV  Translators  and 
Boosters  an  annual  regulatory  fee  of 
$170  for  each  license  held.  We  are 
making  no  changes  to  the  rules  for 
calculating  and  submitting  regulatory 
fee  payments  by  licensees  in  this  service 
category.  See  Guidelines,  Appendix  H  at 

124. 

j.  Broadcast  auxiliary  stations.  68. 
This  category  includes  licensees  of 
Remote  Pickup  Stations,  Aural 
Broadcast  Auxiliary  Stations.  Television 
Broadcast  Auxiliary  Stations,  and  Low 
Power  Auxiliary  Stations,  authorized 
under  Part  74  of  the  Commission's 
Rules.  Auxiliary  stations  are  generally 
associated  with  a  particular  Television 
or  Radio  Broadcast  Station  or  Cable 
,    Television  System. 

69.  The  FY  1995  revenue  requirement 
for  this  category  is  $900,000.  We  have 
revised  estimated  payment  units  to 
30,000  licenses  based  upon  a  review  of 
our  license  records.  Dividing  the 
category's  revenue  requirement  by  its 
estimated  payment  imits  results  in  a  fee 
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of  $30  per  license.  Thus,  we  are 
assessing  licensees  of  Commercial 
Auxiliary  Stations  a  $30  aimual 
regulatory  fee  for  FY  1995  on  a  per  call 
sign  basis.  We  are  making  no  changes  to 
the  rules  for  calculating  or  submitting 
regulatory  fee  payments  by  licensees  of 
facilities  in  this  service  category.  See 
Guidelines.  Appendix  at  %  25. 

k.  International  HF  broadcast  (Short 
Wave).  70.  This  category  covers 
International  HF  Broadcast  Stations 
licensed  under  Part  73  of  the 
Commission's  Rules  to  operate  on  a 
frequency  in  the  5,950  Khz  to  26,100 
Khz  range  to  provide  service  to  the 
general  public  in  foreign  countries.  The 
proposed  fees  for  International  HF 
Broadcast  are  set  forth  in  the 
International  Service  category  in  the  FY 
1995  fee  schedule. 

71.  For  FY  1995.  the  revenue 
requirement  for  this  category  is  $4,750. 
Payment  units  are  estimated  to  be  19 
short  wave  licenses.  Dividing  the 
category's  revenue  requirement  by  its 
estimated  payment  units  results  in  a  fee 
of  $250  per  license.  See  Appendix  E 
Thus,  for  FY  1995.  we  are  assessing  an 
annual  regulatory  fee  of  $250  per  station 
license.  We  are  making  no  changes  to 
the  rules  for  calculating  and  submitting 
fees  by  licensees  of  facilities  in  this 
service  category.  See  Guidelines, 
Appendix  at  1 26. 

4.  Cable  Services 

a.  Cable  television  systems.  72.  This 
category  includes  operators  of  Cable 
Television  Systems,  as  that  term  is 
defined  in  Section  76.5  of  the 
Commission's  Rules,  providing  or 
distributing  programming  or  other 
services  to  subscribers  under  Part  76  of 
the  Commission's  Rules. 

73.  The  National  Cable  Television 
Association  (NCTA),  the  Small  Cable 
Business  Association  (SCBA),  and  the 
Cable  Telecommimications  Association 
contend  that  our  allocation  of  full-time 
equivalents  (FTEs)  to  cable  television  is 
unsupported  and  is  unduly  high.  SCBA 
urges  us  to  exempt  small  systems  bom 
payment  of  regulatory  fees.  Finally, 
NCTA  and  SCBA  contend  that  we  have 
understated  the  number  of  payment 
units,  i.e.,  cable  television  subscribers, 
subject  to  the  fee. 

74.  We  have  addressed  in  paras.  11 
through  26  our  allocation  of  FTEs. 
Therefore,  no  further  discussion  of  this 
issue  is  required  here.  Further,  we  find 
that  the  Regulatory  Fee  Schedule 
adequately  considers  the  financial 
circumstances  of  small  cable  systems  by 
basing  the  fee  payment  for  cable  systems 
on  their  number  of  subscribers  so  that 
payments  by  cable  systems  reflect  their 
relative  size  and  their  relative  benefits 


from  our  regulation.  We  have  divided 
the  cable  system  revenue  requirement  of 
$29,400,000  by  our  estimate  of 
60.000.000  payment  units  to  derive  the 
FY  1995  fee  for  cable  systems  of  $.49 
per  subscriber.  See  Appendix  F. 
Therefore,  we  are  assessing  a  fee  of  $.49 
per  cable  television  subscriber.^o 

75.  Payments  for  cable  systems  are  to 
be  made  on  a  per  subscriber  basis  by 
community  unit  determined  as  of 
December  31,  1994  as  reported  on  each 
cable  system's  1994  Annual  Report  of 
Cable  Systems  (FCC  Form  325).  We  are 
making  no  change  in  the  rules  for 
calculating  or  submitting  regulatory  fees 
by  cable  system  operators.  See 
Appendix  F  for  a  description  of  the 
development  of  the  fee  for  cable 
systems.  See  also.  Guidelines,  Appendix 
Hat  127. 

b.  Cable  antenna  relay  service.  76. 
This  category  includes  Cable  Television 
Relay  Service  (CARS)  Stations 
authorized  under  Part  78  of  the 
Commission's  Rules.  These  stations 
transmit  television  and  related  audio 
signals,  signals  of  AM  and  FM  broadcast 
stations  and  cablecasting  from  the  point 
of  reception  to  a  terminal  point  from 
which  the  signals  are  distributed  to  the 
public  by  a  cable  television  system. 

77.  SCBA  contends  that  the  CARS  fee 
is  out  of  proportion  to  the  benefits 
received  from  our  regulation  of  these 
facilities.  Since  SCBA  has  provided  no 
support  for  its  argument,  we  will  give 
no  consideration  to  an  adjustment  of  the 
CARS  fee.  Further,  we  reject  the 
argument  of  SCBA  that  we  should 
exempt  small  cable  systems  from  the 
CARS  fee.  SCBA  has  not  demonstrated 
that  the  fee  is  unreasonable  or  that  small 
cable  systems  receive  any  less  benefit 
from  our  regulation  than  other  cable 
systems. 

78.  Our  FY  1995  revenue 
requirements  for  CARS  is  $603,780  and 
our  estimated  payment  units  are  2.082 
licenses.  Dividing  the  revised  revenue 
requirements  for  CARS  by  our  estimated 
payment  units  results  in  a  fee  of  $290 
per  license.  See  Appendix  F.  Thus,  for 
FY  1995,  we  are  assessing  a  $290 
regulatory  fee  per  CARS  license.  We  are 
making  no  change  to  the  rules  for 
calculating  and  submitting  regulatory 
fees  by  CARS  licensees.  See  Appendix 

F  for  a  description  of  the  development 
of  the  fee  for  CARS.  See  also. 
Guidelines,  Appendix  H  at  1 29. 


^oConsistent  with  our  earlier  interpretation  of 
congressional  intent,  we  require  payment  of  the 
cable  system  regulatory  fees  on  a  per  subscriber 
basis  rather  than  per  1 .000  subscribers  as  set  forth 
in  the  statutory  Regulatory  Fee  Schedule.  See  FY 
1994  Order  al  para.  100. 


5.  Common  Carrier  Services 

79.  We  have  received  numerous 
comments  frtjm  providers  of  Common 
Carrier  Services  objecting  to  the  amount 
of  the  fees  proposed  for  their  particular 
categories  of  service.  Several  of  these 
parties  complain  that  the  FTEs  assigned 
to  the  Common  Carrier  category  and  the 
costs  apportioned  to  their  particular 
service  category  are  unduly  high,  and 
that  the  Notice  miscalculated  the 
estimated  payment  units  for  their 
services.  We  have  discussed  our  FTE 
allocations,  cost  allocations  and  unit 
estimates  in  paragraphs  8  through  23. 
We  will,  however,  address  issues  related 
to  cost  allocation  and  payment  units 
where  the  arguments  presented  have  not 
been  previously  considered.  See 
Appendix  G  for  a  description  of  the 
development  of  the  fee  for  services 
within  the  Common  Carrier  category. 

80.  The  Commission  is  exercising  its 
authority  pursuant  to  Section  9(b)(3)  in 
order  to  revise  the  fees  associated  with 
regulation  by  the  International  Bureau. 
Numerous  commenters  have  expressed 
concern  that  the  proposed  fees  would 
not  be  representative  of  the  costs 
associated  with  the  regulatory  activities 
of  the  International  Bureau,  nor  would 
the  proposed  fees  reflect  the  benefits 
provided  to  the  payers  of  the  proposed 
fees. 

81.  Section  9(b)(3)  provides  the 
Commission  authority  to  adjust  the 
Schedule  of  Regulatory  Fees  provided 
the  following  two  conditions  are  met: 
(1)  the  Comission  determines  that  the 
Schedule  requires  amendment  to 
comply  with  the  requirements  of 
paragraph  (1)(A),  which  states,  "The 
fees  assessed  under  subsection  (a)  shall 
be  derived  by  determining  the  full-time 
equivalent  number  of  employees 
performing  the  activities  described  in 
subsection  (a)  within  the  Private  Radio 
Bureau,  Mass  Media  Bureau,  Common    * 
Carrier  Bureau,  and  other  offices  of  the 
Commission.  .  .  ,"  and  (2)  the  basis  for 
changing  or  reclassifying  services  in  the 
Schedule  reflects  additions,  deletions. 

or  changes  in  the  nature  of  its  services 
as  a  consequence  of  Commission 
rulemaking  proceedings  or  changes  in 
law. 

82.  The  Commission  has  determined 
that  the  reorganization  establishing  the 
International  Bureau  satisfies  both  of  the 
requirements  described  above. 
Specifically,  the  reorganization  was  a 
Commission  rulemaking  proceeding,  as 
defined  in  47  CFR  1.412(b)(5).  which 
resulted  in  the  Commission  being  able 
to  determine  the  full-time  equivalent 
number  of  employees  performing 
regulatory  fee-based  activities  in  the 
International  Bureau. 
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83.  Specifically,  the  Commission  will 
adjust  the  Common  Carrier  Fee  category 
so  that  the  total  collected  from  the 
individual  services  associated  with 
International  Bureau  fees^'  totals 
approximately  $8.3  million,  which  is 
the  estimated  regulatory  cost  associated 
with  the  International  Bureau.  ^^  The 
revisions  to  the  Common  Carrier  fee 
category  have  been  made  by  reallocating 
the  difference  between  what  would  have 
been  collected  under  the  International 
Bureau  fees  proposed  in  the  Notice  and 
$8.3  million  to  all  remaining  services  in 
the  Common  Carrier  fee  category  on  a 
proportional  basis. 

a.  Public  mobile/cellular  radio 
services.  84.  Fees  for  the  Public  Mobile 
and  Cellular  Radio  Services  are  set  forth 
in  the  FY  1995  Regulatory  Fee  Schedule 
within  the  Wireless  Radio  service 
category.  These  services  include 
common  carriers  and  others  (e.g., 
cellular  radio  licensees)  offering  a  wide 
variety  of  land-based  or  air-to-ground 
mobile  telephone,  paging  or  data 
transmission  services  to  the  public, 
under  Farts  2d  and  24  of  the 
Commissioiys  Rules.  Licensees  include 
those  using  rajjio  to  provide  telephone 
services  at  fixedTbcations,  such  as  Basic 
Exchange  Telecomfnunications  Radio 
Services,  Rural  Radio  and  Offshore        "- 
Radio. 

85.  In  the  Notice,  we  proposed  to 
assess  a  fee  for  this  service  category 
based  upon  the  total  number  of 
telephone  numbers  or  call  signs  that  a 
licensee  provides  to  its  customers.  The 
Regulatory  Fee  Schedule  assessed  the 
fee  based  on  the  number  of  a  licensee's 
subscribers.  Reliance  on  a  subscriber 
count,  however,  does  not  fully  reflect 
the  benefit  of  our  regulation  i.e..  Usage 
of  channel  capacity,  because  individual 
subscribers  vary  in  the  number  of 
mobile  units  or  telephone  numbers 
utilized.  In  order  to  assiu*  that  all 
cellular/mobile  units  in  operation  are, 
in  fact,  assessable  as  customers,  we  are 
reviving  our  fee  structure  to  assess  the 
fee  based  on  mobile  units  or  telephone 
numbers  provided  by  a  licensee  as  a 
more  equitable  paymeni  formulation 
because  it  better  reflects  actual  usage  of 
our  frequency  assignments  and  related 
benefits  of  our  regulation.  Therefore,  for 
FY  1995.  we  amend  our  Regulatory  Fee 
Schedule  so  that  each  cellular  licensee 


will  pay  an  aiuiual  fee  based  on  the 
niunber  of  telephone  numbers  provided, 
and  each  hcensee  in  the  Public  Mobile 
Radio  Service  pays  an  annual  regulatory 
fee  for  each  mobile  unit,  including 
paging  units,  assigned  to  its  customers, 
including  resellers  of  its  services. 

86.  A  number  of  commenters^'  argue 
that  our  proposal  to  base  the  fees  on 
units  (telephone  numbers  or  mobile 
units)  rather  than  subscribers  is 
inconsistent  with  the  Regulatory  Fee 
Schedule  developed  by  Congress.  They 
assert  that  the  change  to  imits  is  not  an 
adjustment  permitted  under  Section 
9(b)(2)  or  a  change  pursuant  to  law  or 
regulation  as  reauired  by  Section  9(a)(3). 

87.  Congress,  nowever,  has  authorized 
the  Commission  to  modify  the 
Regulatory  Fee  Schedule  to  ensure  that 
the  fees  are  reasonably  related  to  the 
benefits  of  the  Commission's  regulatory 
activities.  See  47  U.S.C.  159(b)(1)(A). 
Under  Section  9.  "the  Commission  is 
required  to  adjust  the  fees  to  reflect 
proportionate  changes  in  its 
appropriations,  and  is  permitted 
through  a  rule  making,  to  make  changes 
to  the  Regulatory  Fee  Schedule, 
including  adding,  deleting  or 
"reclassifying  services  when  the 
Commission  determines  that  such 
changes  are  necessary  to  ensure  such 

Je«s  are  reasonably  related  to  the 
benefits  provided  to  the  payor  of  the  fee 
by  the  Commission's  activities." 
Conference  Report  H.  Rept.  No.  213, 
103d  Cong.,  1st  Sess.  1188  (1993).  Thus, 
Congress  intended  that  we  modify  the 
fee  structure  in  instances  where  we  find 
that  a  revision  to  the  Regulatory  Fee 
Schedule  better  reflects  the  relative 
benefits  licensees  receive  from  our 
regulatory  activities  and  achieves  a 
more  equitable  distribution  of  the  fee 
burden.  We  find  that  assessing  fees  on 
the  basis  of  mobile  imits  or  telephone 
numbers,  equitably  reflects  the  actual 
benefit  received  from  the  Commission's 
regulation. 

88.  Alltel  argues  the  Commission 
should  modify  the  date  for  determining 
fees  so  that  the  burden  of  the  fees  would 
be  shared  by  new  service  providers.  It 


2>  Spscifically:  International  Circuits,  Space 
Sutions.  Earth  Stations  and  International  Public 
Fixed  Radio  Stations. 

»' There  are  72  FTEs  within  the  International 
Bureau  that  are  directly  associated  with  regulatory 
fee  activities.  To  the  number  we  have  added  an 
additional  40%.  or  28  FTEs.  for  the  indirect  support 
FTEs  as  explained  in  paragraph  8.  The  resulting 
cost  is  $8.3  million  (100  FTEs  multiplied  by 
$83,000  per  FTE). 


"  See  comments  filed  by  Personal 
Communications  Industry  Association  (PCIA], 
Alltel  Mobile  Communications  and  Alltel  Service 
Corporation  (Alltel).  Frontier  Cellular  Holding,  Inc. 
(Frontier),  Mobilmedia  Communications,  Inc.. 
Vanguard  Cellular  Systems  (Vanguard),  Arch 
Communications  Group,  and  Metrocall,  Inc. 
Vanguard  also  argues  that  the  computation  of  the 
regulatory  fee  based  on  units  could  result  in 
disclosure  of  commercially  sensitive  information. 
To  date  we  have  not  had  FOIA  or  other  requests  for 
access  to  the  information  submitted  by  cellular/ 
mobile  carriers  with  their  fee  proposals.  However, 
any  carrier  concerned  that  the  information 
submitted  may  be  used  to  its  detriment,  can  request 
that  the  Commission  protect  its  submission  from 
routine  disclosure  to  the  public. 


asserts  that  equity  requires  that  the  fee 
burden  be  shared  by  licensees 
authorized  during  the  year. 

89.  We  recognize  that  Alltel's 
suggestion  would  distribute  the  fee 
burden  among  additional  service 
providers.  However,  such  a  system 
would  be  difficult  to  administer  and 
lead  to  confusion  because  regulatees  are 
directed  to  coimt  payment  units  as  of  a 
date  certain,  and  as  new  regulatees  are 
authorized,  would  involve  utilization  of 
different  dates  for  computing  fees  for 
different  licensees.  Moreover,  we  do  not 
believe  that  a  calculation  date  later  in 
the  fiscal  year  would  significantly  affect 
the  amounts  of  the  fee  payments  that  we 
are  adopting  since  many  new  service 
providers  subject  to  the  fee  would  be  in 
an  early  start-up  phase  of  their 
operations  and  existing  providers  would 
have  accounted  for  substantially  all 
their  units  of  payment  under  the 
calculation  date  that  we  have  proposed. 
In  the  FY  1994  Order,  establishing 
December  31  as  the  calculation  date  for 
regulatees  paying  fees  based  upon 
subscriber  lines  or  circuits,  we  noted 
that  many  regulatees  file  reports  based 
upon  information  collected  as  of  that 
date.  9  FCC  Red  at  5365-66  1 96.  In 
other  instances,  regulatees  calculate 
subscriber  counts  as  of  that  date  for 
internal  purposes.  Re  fiance  on 
December  31  as  a  date  certain  for 
calculating  fees  facilitates  both  the 
computation  of  fee  payments  and  our 
verification  that  the  correct  fee 
payments  are  submitted.  9  FCC  Red  at 
5350. 11 48-49.  Further,  since  our 
regulatory  fee  program  is  ongoing,  new 
carriers  will  be  subject  to  payment  of 
fees  in  the  next  fiscal  year.  Thus,  we 
have  decided  to  adopt  December  31. 
1994,  as  the  date  for  calculation  of  fee 
payments  for  all  mobile  regulatees. 

90.  Frontier  and  Alltel  also  argue  that 
cellular  and  paging  licensees  are  being 
treated  differently  from  carriers  using 
the  interstate  network.  Frontier  asserts 
that  cellular  resellers  are  exempt  from 
the  regulatory  fee  and  that  this  places  an 
unfair  burden  on  facilities-based  carriers 
who  must  pay  for  regulatory  activities 
benefitting  resellers  of  mobile  services. 
Also,  these  parties  contend  that  our 
treatment  of  mobile  resellers  is 
inconsistent  with  oiu  proposal  to 
include  resellers  of  interstate  services  in 
the  fee  schedule. 

91.  We  recognize  that  the  fees  for 
mobile  service  providers  are  assessed  in 
a  manner  different  from  the  fee  for  users 
of  the  interstate  network  and  that  we  are 
including  resellers  of  interstate  services 
directly  in  the  fee  schedule,  but  not 
resellers  of  mobile  services.  We  also 
recognize  that  there  are  substantial 
equity  issues  that  must  be  addressed 
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before  assessing  resellers  a  fee.  in  order 
to  protect  them  from  having  thefr 
mobile  units  or  telephone  numbers 
double  coimted.  For  non-mobile 
common  carriers  we  are  adopting  a 
proposal  to  assess  fees  on  the  basis  of 
gross  revenues,  and  we  are  protecting 
resellers  from  double  payments  by 
permitting  them  to  deduct  fitjm  their 
gross  revenues  the  payment  made  to 
facilities  based  carriers.  In  the  case  of 
mobile  resellers,  we  do  not  have  the 
data  necessary  to  structure  a  fee 
schedule  on  the  basis  of  gross  revenues 
or  in  a  manner  which  would  protect 
mobile  resellers  from  double  payments. 

However,  by  revising  the  Regulatory 
Fee  Schedule  to  require  a  fee  payment 
for  every  mobile  unit  or  telephone 
number  made  available  by  a  licensee  to 
a  third  party,  we  will  collect  a  fee  for 
each  unit  made  available  to  a  licensee's 
customers,  including  resellers. 
Moreover,  to  the  extent  that  the 
regulatory  fees  are  included  in  the 
carriers'  charges  to  the  resellers,  the 
resellers  will  be  sharing  in  the 
regulatory  burden. 

92.  A  number  of  mobile  regulatees 
also  assert  that  their  fees  are  increasing 
at  a  disproportionate  rate  because  of  the 
increase  in  the  per  unit  rate  and  because 
of  the  change  in  counting  from 
subscribers  to  mobile  units  or  telephone 
numbers  used.  Our  modification  of  the 
methodology  for  computing  fees  was 
required  because  reliance  on  a 
subscriber  count  does  not  fully  reflect 
actual  usage  of  the  fi^quencies  we  have 
authorized  mobile  providers  to  operate. 
For  FY  1994,  regulatees  often  paid  only 
a  nominal  $.06  fee  for  a  single 
subscriber  even  though  that  subscriber 
may  have  subscribed  to  numerous 
mobile  units  or  telephone  numbers. 
Thus,  as  a  result  of  the  fee  methodology, 
fee  payments  did  not  necessarily  reflect 
the  direct  benefit  of  our  regulation  to 
individual  licensees.  For  those 
regulatees  whose  fees  reflected  actual 
usage,  the  modification  in  coiuiting 
units  will  not  result  in  a  significant 
increase  in  fees.  However,  the  fact  that 
other  regulatees  may  be  subjected  to 
larger  increases  is  only  a  reflection  of 
the  fact  that  their  prior  fees  did  not 
reflect  the  benefits  they  received  and 
does  not  establish  that  they  are  being 
subjected  to  an  unwarranted  or 
disproportionate  increase  in  fees. 

93.  Several  parties,  including  PCIA. 
Mobile  Media  Communications,  and 
Airtouch  Paging,  requested  that  the 
Commission  establish  a  separate  and 
lower  fee  category  for  regulatees  offering 
one-way  paging  services.  We  have 
reviewed  these  requests  and  determined 
that  a  reduced  fee  for  Part  22  one-way 
pagers  is  appropriate  in  view  of  the 


quality  of  the  channels  afforded  paging 
entities  versus  cellular  providers.  Pagers 
are  authorized  only  to  transmit  one-way 
data  messages  whereas  cellular 
providers  operate  systems  providing 
two-way  voice  communications.  We  are 
also  aware  that  the  paging  industry  is 
very  competitive  and  generally  has  low 
profit  margins  compared  to  the  cellular 
industry  and  to  other  public  mobile 
services.  We  have  therefore  established 
a  reduced  aimual  fee  of  $.02  per  pager 
for  FY  1995.  This  permitted  amendnient 
should  provide  an  equitable  cost 
allocation  among  cellular  and  other 
public  mobile  licensees  and  paging 
licensees  based  upon  their  relative 
market  pricing  structures  while 
minimizing  any  adverse  impact  on  the 
one-way  paging  industry. 

94.  Our  revenue  requirement  for  FY 
1995  for  Cellular  and  Other  Public 
Mobile  (non-one  way  paging]  carriers  is 
$3,510,000.  The  revenue  requirement 
for  Public  Mobile  One  Way  Pagers  is 
$392,000.  Based  on  the  comments  of 
parties,  we  have  also  revised  the 
estimated  payment  units  for  these 
services  to  19.6  million  one  way  pagers 
and  23.4  million  Cellular/Other  Public 
Mobile  units.  Dividing  the  revenue 
requirement  for  Cellular/Other  Public 
Mobile  by  its  estimated  units  results  in 
an  annual  regulatory  fee  of  $.15  per 
payment  unit.^*  Thus,  we  will  assess  a 
fee  of  $.15  per  mobile  unit  or  telephone 
number  in  this  service.  For  one  way 
pagers  the  resulting  fee  is  $.02  per 
pager.25  ze  See  GuideUnes,  Appendix  H 
at  11 30-33. 


'♦  As  we  decided  in  our  FY  1994  Order,  we 
require  licensees  in  the  Air-Ground  Radiotelephone 
Service  to  pay  their  fee  based  upon  their  number 
of  transceivers  leased  for  operation  in  aircraft. 

"  PCIA  notes  that  the  fees  for  several  categories 
of  service  proposed  in  the  Notice  were  the  same  and 
questions  whether  the  then-proposed  fees  were 
developed  pursuant  to  the  statutory  scheme  or 
whether  the  Commission  decided  on  the  amount  of 
the  fee  without  regard  to  Section  9's  methodology 
for  developing  the  fees.  Plainly,  an  examination  of 
the  methodology  used  to  calculate  the  mandatory 
adjustments  required  by  Section  9  reveals  that 
when  fee  amounts  within  the  same  fee  category 
(e.g..  Common  Carrier)  are  prt>-rated  upward  or 
dovtrnward,  the  existing  relationship  between  each 
fee  is  retained.  Therefore,  two  fee  amounts  within 
the  same  fee  category  having  the  same  dollar  value 
would  both  have  similar  values  after  the  pro-rata 
mandatory  adjustment  is  made. 

20  We  will  incorporate  into  our  fee  payment 
procedures  the  substance  of  Public  Notice  No. 
43189,  Paying  Regulatory  Fees  (July  8,  1994), 
requiring  public  mobile  providers  to  list  all  their 
call  signs  on  the  Form  159/159C  and  to  distribute 
their  total  number  of  mobile  units  for  each  call 
signs  in  one  of  the  following  ways:  (1)  Allocate  one 
mobile  unit  for  every  call  sign,  except  one,  and 
allocate  the  remainder  of  mobile  units  to  the 
remaining  call  sign:  or  (2)  determine  the  average 
number  of  mobile  units  per  call  sign  and  use  this 
number  of  mobile  units  for  each  call  sign.  The  filer 
is  responsible  for  documenting  its  fee  payment. 


b.  Domestic  public  fixed  radio  service. 
95.  The  Domestic  Public  Fixed  Radio 
Service  includes  stations  authorized 
under  Part  21  of  the  Commission's  Rules 
to  use  microwave  frequencies  for  video 
and  data  distribution  within  the  United 
States.  This  category  includes  licensees 
in  the  Point-to-Point  Microwave  Radio 
Service,  Local  Television  Transmission 
Radio  Service,  Digital  Electronic 
Message  Service,  Multipoint 
Distribution  Service  (MDS),  and 
Multichannel  Multipoint  Distribution 
Service  (MMDS)."  We  received  no 
comments  related  to  the  proposed  fee. 

96.  The  FY  1995  revenue  requirement 
for  this  service  is  $1,960,000.  and  the 
payment  units  are  estimated  to  be 
14.000  licenses.  Therefore,  we  will 
adopt  for  Domestic  Public  Fixed  Radio 
Service  licensees  a  $140  annual 
regulatory  fee  per  call  sign  payable  on 
a  specified  date  to  be  announced  by  the 
Commission.  Moreover,  in  response  to 
Southwestern  Bell  Corporation's 
request,  we  wall  modify  our  fee  payment 
procedures  to  permit  licensees  in  the 
Pubhc  Fixed  Radio  Service  to  file  a 
single  Form  159  stating  their  number  of 
call  signs  and  the  total  fee  amount  with 
an  attached  listing  of  each  call  sign 
covered  by  the  fee  payment.  Licensees 
writh  up  to  100  call  signs  may  submit  a 
hard  copy  hst  with  their  Form  159. 
However,  we  require  licensees  with 
greater  than  100  call  signs  to  file  a  data 
diskette  containing  their  listing  of  call 
signs  along  with  a  hardcopy  Form  159. 
We  are  adopting  no  other  change  to  the 
rules  for  calculation  and  submission  of 
the  fee  payment  by  licensees  in  the 
Domestic  PubUc  Fixed  Radio  Services. 
See  Guidehnes,  Appendix  H  at  134. 

c.  International  public  fixed  radio 
service.  97.  The  International  Public 
Fixed  Radio  Service  (IPFRS)  is  set  forth 
in  the  FY  1995  Regulatory  Fee  Schedule 
within  the  International  fee  category.  It 
includes  common  carriers  authorized 
under  Part  23  of  the  Commission's  Rules 
to  provide  radio  communications 
between  the  United  States  and  a  foreign 
point  via  microwave  or  H  troposcatter 
systems,  other  than  satellites  and 
satellite  earth  stations,  but  not  including 
service  between  the  United  States  and 
Mexico  and  the  United  States  and 
Canada  using  frequencies  above  72 
MHz.  The  FY  1995  revenue  requirement 
for  this  service  is  $4,000.  and  the 
payment  units  are  estimated  to  be  20 
licenses.  Thus,  we  are  adopting  a 
regulatory  fee  for  IPFRS  licensees  of 
$200  per  call  sign.  We  are  proposing  no 


2'  MOS  and  MMDS  are  now  regulated  by  the  Mass 
Media  Bureau  and,  therefore,  the  regulatory  fees  for 
these  services  are  shown  within  the  Mass  Media 
category  in  the  FY  1995  fee  schedule.  See  Appendix 
B. 
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change  to  the  rules  for  calculating  and 
submitting  fees  by  licensees  in  the 
International  PubUc  Fixed  Radio 
Services.  See  Guidelines.  Appendix  H  at 

135. 

d.  Earth  stations.  98.  Earth  stations 
are  set  forth  in  the  FY  1995  Regulatory 
Fee  Schedule  within  the  International 
fee  category.  The  earth  station  category 
encompasses  all  domestic  and 
international  earth  station  faciUties 
authorized  or  registered  under  Part  25  of 
the  Commission's  rules.  These  faciUties 
include  transmit/ receive,  transmit-only, 
and  receive-only  earth  stations;  Very 
Small  Aperture  Terminals  (VSATs) 
operating  in  the  "A*  GHz  frequency 
bands;  Mobile  Satellite  Earth  stations; 
and  equivalent  C-band  antennas 
operating  in  the  Ve  GHz  frequency  bands 
authorized  pursuant  to  blanket 
authority. 

99.  hi  Section  9's  Schedule  of 
Regulatory  Fees,  these  facilities  were 
grouped  into  several  categories.  Within 
these  categories,  some  fees  were 
assessed  on  a  per  meter  basis;  other  fees 
were  assessed  on  a  per  100  antennas 
basis.  For  example,  in  our  FY  1994 
Order,  we  adopted  the  Regulatory  Fee 
Schedule's  requirement  that  a  higher  fee 
be  assessed  for  fixed  satellite  earth 
station  antennas  of  9  meters  or  more 
than  for  those  less  than  9  meters.  This 
distinction  resulted  in  the  anomaly  that 
antennas  performing  the  same  funct'on 
were  subjected  to  different  fees,  a  fee 
several  thousand  percent  higher  for 
large  earth  stations  than  for  small  earth 
stations.  To  rectify  this  disparity,  we 
proposed  in  the  Notice  to  exercise  our 
permitted  authority  to  eliminate  the 
dual  fee  levels  for  these  earth  stations. 
Therefore,  we  proposed  that  any  earth 
station  antenna  in  this  service  category 
be  charged  a  fee  based  upon  its  size  as 
measured  in  meters  in  order  to 
ehminate  the  disparity  in  fees  under  the 
former  schedule  and  to  assure  that 
smaller  antennas  would  continue  to  be 
subject  to  a  smaller  fee  requirement  than 
larger  antennas. 

100.  EDS  Corporation  argues  that  their 
small  transmit/receive  and  transmit 
only  earth  stations  should  continue  to 
be  assessed  fees  similar  to  those  charged 
for  earth  stations  in  VSAT  networks  (a 
per  antenna  fee),  as  Congress  prescribed 
in  its  fee  schedule,  instead  of  fees 
similar  to  those  for  larger  transmit/ 
receive,  transmit  only  earth  stations  (a 
per  antenna-meter  fee),  as  proposed  in 
the  Notice.  EDS  contends  that  since  the 
enactment  of  Section  9,  no  change  in  the 
regulation  of  small  transmit/receive  and 
transmit  only  earth  stations  has  taken 
place  that  would  justify  a  revision  in  the 
manner  in  which  its  fees  are  assessed. 
In  addition,  COMSAT  Video  contends 


that  C-band  transmit/receive  and 
transmit  only  earth  stations  should  be 
assessed  fees  distinct  from  the  fees 
assessed  for  Ku-band  transmit/receive 
and  transmit  only  earth  stations. 
COMSAT  Video  questions  our  estimated 
payment  unit  estimates  for  transmit- 
receive  and  receive  only  earth  stations. 

101.  We  reject  EDS's  argument  that 
we  lack  the  authority  to  revise  the 
Regulatory  Fee  Schedule.  As  noted. 
Congress  specifically  provided  that  we 
were  to  adjust  the  fees  to  ensure  that 
they  are  reasonably  related  to  the 
benefits  received.  9  U.S.C.  159(b)(1)(A). 
We  conclude  that  we  cannot  find 
sufficient  difference  in  our  regulation  of 
earth  stations  (regardless  of  size  or 
intended  use)  to  warrant  establishing 
separate  fees  for  these  faciUties. 

102.  For  FY  1995.  we  proposed  to 
modify  the  Regulatory  Fee  Schedule  for 
receive-only  earth  stations  by  assessing 
the  fee  on  a  per  meter  basis,  in  the 
amount  of  $120  per  meter,  regardless  of 
whether  a  facility  was  more  or  less  than 
9  meters  in  diameter. 

103.  The  Associated  Press  (AP)  the 
National  Cable  Television  Association 
(NCTA).  the  Cable  Telecommunications 
Association  (CATA).  Joint  Cable 
Commenters  ^a  and  the  Wireless  Cable 
Industry  Association  (WCIA)  object  to 
the  substantial  increase  in  fees  proposed 
for  receive  only  earth  stations  of  less 
than  9  meters.  NCTA  and  the  Joint 
Commenters  contend  that  the  proposed 
fee  would  amount  to  as  much  as  a 
10,000  percent  increase  for  receive  only 
earth  stations  smaller  than  9  meters  in 
diameter.  CATA  and  WCIA  claim  that 
the  burden  of  the  increase  would  fall 
upon  small  cable  and  wireless  cable 
operators  in  rural  areas,  unable  to  share 
earth  stations  among  systems.  Further. 
CATA  and  WCIA  argue  that  Congress 
distinguished  between  the  fees  for  large 
and  small  receive  only  earth  stations  in 
order  not  to  overburden  cable  and 
wireless  entities. 

104.  NCTA  argues  that  the  assessment 
for  small  receive  only  earth  stations  is 
not  substantiated  by  a  description  of 
how  the  assessment  was  developed.  GE 
American  states  that  our  unit  estimate 
for  receive  only  earth  stations  is  low. 
Further,  AP,  CATA  and  NCTA  contend 
that  oiu-  deregulation  of  receive  only 
earth  stations  and.  in  particular,  our 
poUcy  to  permit  operators  to  decide 
individually  whether  to  register  their 
facilities  for  interference  protection, 
demonstrates  that  only  a  minimal 
degree  of  our  regulatory  activities  are 


"The  Cable  Industries  Corp.,  Multimedia 
Cablevision.  Inc..  Providence  (ournal  Company,  and 
Star  Cable  Associates  jointly  Tiled  comments. 


involved  with  regulation  of  receive  only 
earth  stations. 

105.  In  view  of  the  comments 
received,  we  have  reevaluated  our 
proposed  fee  for  receive  only  earth 
stations.  We  are  aware  that  our 
regulatory  requirements  for  these 
facilities  have  been  substantially 
modified  in  recent  years, 
notwithstanding  the  inclusion  of  receive 
only  earth  stations  in  Section  9(g)*s  fee 
schedule.  In  particular,  we  recognize 
that  domestic  receive  only  earth  stations 
are  no  longer  subject  to  licensing. 
(International  receive  only  earth  stations 
are  ciurently  licensed).  Rather, 
operations  of  receive  only  earth  stations 
may  register  these  facilities  writh  us  in 
order  to  obtain  interference  protection 
and  other  benefits.  Further,  our  review 
of  the  resource  burden  of  providing 
interference  protection  to  receive  only 
earth  stations  demonstrates  to  us  that 
regulation  of  these  facilities  accounts  for 
an  insignificant  portion  of  the  costs 
attributable  to  these  activities. 
Therefore,  we  have  decided  to  exercise 
our  authority  to  make  "permitted 
amendments"  and  to  delete  receive  only 
earth  stations  as  a  service  subject  to  a 
regulatory  fee  requirement  for  FY  1995. 
See  47  U.S.C.  §  159(b)(3).  Therefore,  we 
will  assess  no  fee  for  receive  only  earth 
stations. 

106.  In  addition,  we  have  received  the 
fee  structure  in  effect  in  FY  1994  for 
earth  stations  and  conclude  that  the 
current  structure  is  not  the  most 
equitable  for  regulatory  fee  purposes.  As 
noted,  all  satellite  earth  stations  require 
a  certain  amount  of  regulatory  activity. 
Commenters  have  focused  on  individual 
elements  of  our  regulatory  activities  in 
arguing  against  the  changes  in  fees  for 
particular  types  of  earth  stations.  For 
example,  certain  classes  of  earth  stations 
require  more  international  activity  than 
others  (i.e..  coordination  and 
consultation);  other  classes  of  earth 
stations  require  more  rulemaking  and 
enforcement  activity  than  others  (i.e., 
zoning  related  matters).  Since  we  do  not 
yet  have  a  cost  accounting  system 
capable  of  assigning  the  cost  of  specific 
regulatory  activities  to  specific  classes 
of  earth  stations,  we  find  that  assessing  • 
the  fee  on  a  per  authorization  or 
registration  basis,  rather  than  a  per 
meter  or  100  antennas  basis  is  the  most 
equitable  method  of  allocating  the 
regulatftry  costs  assigned  to  satellite 
earth  stations.  Moreover,  we  find  no 
reasonable  basis  for  charging  a  per  meter 
fee  when  it  appears  that  the  regulatory 
costs  associated  with  a  five  or  nine 
meter  antenna  are  similar  and  the 
benefits  to  the  payer  are  no  less  at  five 
meters  than  at  nine  meters. 
Consequently,  we  are  eliminating  the 


size  distinctions  and  assessing  fees  on  a 
per  authorization  or  registration  basis.^* 
107.  Accordingly,  we  have  revised  our 
estimate  of  the  number  of  payment  units 
to  conform  to  the  number  of 
authorizadons  or  registrations  contained 
in  this  service  category  (includes 
VSATs,  mobile  equivalents,  transmit/ 
receive  and  transmit  only  earth 
stations).  As  of  October  1,  1994,  3,378 
authorizations  and  registrations  had 
been  issued.  The  FY  1995  revenue 
requirement  attributable  to  all  earth 
stations  is  $1,114,740.  Dividing  the 
requirement  requirement  by  our 
estimate  of  3,378  earth  stations  results 
in  a  fee  of  $330  per  authorization  or 
registration.  See  Appendix  G. 

e.  Space  stations  (Geosynchronous). 
108.  Geosynchronous  space  stations  are 
domestic  and  international  satellites 
positioned  in  orbit  to  remain  fixed 
relative  to  the  earth.  They  are 
authorized  under  Part  25  of  the 
Commission's  Rules  to  provide 
communications  between  satellites  and 
earth  stations  on  a  common  carrier  and/ 
or  private  carrier  basis. 

109.  In  addition  to  issues  addressed 
above  relating  to  FTEs,  the  sateUite 
parties  raise  several  issues  in*opposing 
our  proposed  space  segment  fees. 
Columbia  and  Panamsat,  supported  by 
GE  Americom,  argue  that  Comsat  is 
obligated  to  pay  space  segment  fees  for 
its  Intelsat  and  Inmarsat  satellites  in 
addition  to  the  fees  it  pays  for  its 
domestic  satelUtes.  Also,  Columbia  and 
Panamsat  argue  that  we  should  base  our 
space  segment  fee  on  the  number  of 
transponders  operated  by  a  Ucensee 
rather  than  its  number  of  operational 
satellites  because  transponder  usage  and 
bandwidth  capacity  more  rationally 
reflect  the  benefits  that  licensees  receive 
from  our  regulation.  Finally,  these 
parties  argue  that  the  number  of 
satelUtes  Ln  operation  as  of  October  1, 
1994,  the  date  for  calculating  fees,  is 
higher  than  the  estimated  number  of 
satellites  we  used  to  calculate  the  per 
satellite  fee. 

110.  We  reject  the  parties'  contention 
that  Comsat  General  must  pay  fees  on  a 
per  space  station  basis  for  the  Intelsat 
and  Inmarsat  satellites  that  it  manages. 
Section  9's  legislative  history  discloses 
that  Congress  intended  that  Comsat 
General  would  be  subject  to  a  space 
segment  fee  only  for  its  Ucensed 
operations.  Specifically,  Congress  stated 
with  respect  to  space  station  fees  that: 


The  Committee  intends  that  fees  in  this 
category  be  assessed  on  operators  of  U.S. 
facilities,  consistent  with  FCC  jurisdiction. 
Therefore,  these  fees  will  only  apply  to  space 
stations  directly  licensed  by  the  Commission 
under  Title  III  of  the  Communications  Act. 
Fees  will  not  be  applied  to  space  stations 
operated  by  international  organizations 
subject  to  the  International  Organization 
Immunities  Act,  22  U.S.C  Section  288  et 
seq.^ 

This  language  was  incorporated  by 
reference  in  the  Conference  Report 
accompanying  the  1994  Budget 
ReconciUation  Act,  which  included  the 
regulatory  fee  program-^'  Thus  Congress 
did  not  intend  for  the  Commission  to 
assess  a  fee  per  space  station  for  the 
space  segment  facilities  of  Intelsat  and 
Inmarsat.  Therefore,  we  will  not  require 
Comsat  General  to  submit  fee  payments 
for  their  satelUtes.  For  FY  1996, 
however,  we  intend  to  explore  other 
ways  to  recover  the  regulatory  costs 
imposed  on  the  Commission  on  behalf 
of  Comsat's  participation  in  the  Intelsat 
and  Inmarsat  programs. 

111.  Further,  we  reject  the  parties' 
arguments  that  we  should  base  the 
space  segment  fee  on  transponders 
aboard  operational  satelUtes  rather  than 
on  the  number  of  operational  satelUtes. 
Our  calculation  of  fees  using  space 
segments  rather  than  transponders  is 
reasonable  and  reflects  Congress' 
decision  to  assess  satelUte  fees  based  on 
operational  satellites.  Moreover, 
Panamsat  has  provided  us  with  no 
demonstrable  evidence  that  the  costs  of 
regulating  the  various  satellite  systems 
is  more  closely  related  to  the  number  of 
transponders  that  a  satelUte  carries  than 
to  the  total  number  of  operational 
satelUtes.  Nor  has  Panamsat  considered 
the  administrative  burden  of  its 
proposed  fee  structure  on  regulatees 
subject  to  the  fee  and  upon  our  own 
resources.  Because  the  cost  of  satelUte 
regulatory  activities  is  reasonably 
related  to  the  number  of  operational 
satelUtes.  we  find  no  basis  for  modifying 
our  reliance  on  space  stations  as 
payment  units. 

112.  COMSAT  General  contends  that 
the  proposed  fee  is  contrary  to  the 
public  interest  because  it  will 
discourage  maintenance  of  older 
satelUtes  even  thought  they  may  remain 
viable  providers  of  low-cost,  full  time 
and  occasional  use  commercial  services. 
COMSAT  General  further  contends  that 
the  proposed  fee  will  discourage 
competitive  discounting  or  exploitation 


'•An  "authorization"  is  defmed  on  a  per  call  sign 
basis.  A  single  call  sign  may  either  authorize  one 
earth  station  antenna,  or  rtjay  provide  a  "blanket 
authorization"  covering  several  earth  station 
antennas. 


'"H.R.  Rep.  No.  102-207, 102d  Cong..  1st  Sess. 
26.  Both  Intelsat  and  Inmarsat  are  subject  to  the 
International  Organizations  Immunities  Act  See 
Exec.  Order  No.  11.996.  42  FR  4331  (1977);  Exec. 
Order  No.  12,238,  45  FR  60,877  (1980). 

"Conference  Report  H.  Rept.  No.  213,  103d 
Cong.,  1st  Sess.  499  (1993). 


of  innovative  satelUte  technologies  and 
is  harmful  to  consumers  of  satelUte 
services,  particularly  start-up  and  small 
businesses,  because  it  residts  in  higher 
prices  for  services. 

113.  We  reject  Comsat  General's 
contention  that  our  fees  may  have  an 
adverse  impact  on  innovation  in  the 
satelUte  and  other  industries  by 
precluding  the  use  of  older  satelUtes. 
Newer  satelUtes  offer  the  pubUc  access 
to  faster,  more  efficient,  and  more 
advanced  telecommimicaUons  services. 
Providing  an  incentive  to  maintain 
older,  less  efficient  satelUtes  may  have 
a  negative  impact  on  the  end  users  of 
satelUte  services.  Newer  satelUtes  are 
available  to  perform  any  service  that 
Comsat  general  may  have  intended  for 
older  generation  satelUtes.  Although 
Comsat  General  states  that  older 
satelUtes  "may  remain  viable  as 
providers  of  low-cost  providers  of  full 
time  and  occasional  use  commercial 
services",  they  provide  us  no 
documentation  that  the  cost  per  user  to 
least  capacity  on  a  newer,  high  capacity 
satelUte  that  can  serve  more  customers. 

114.  Finally,  several  satelUte  parties 
contend  that  our  estimate  of  payment 
imits  for  the  satelUte  fee  is  flawed 
because  we  did  not  calculate  the 
number  of  satelUtes  in  operation  on 
October  1.  1994,  the  date  for  die 
calculation  of  fees.  We  have  reviewed 
our  records  and  find  that  39  satelUtes 
were  operational  on  October  1,  1994. 
The  revenue  requirement  for  regulation 
of  satelUtes  is  $2,925,000.  Dividing  this 
by  39  operational  satelUtes  yields  a  fee 
of  $75,000.  See  GuideUnes.  Appendix  H 
at  140. 

f.  International  bearer  circuits. 

115.  Regulatory  fees  for  international 
bearer  circuits  are  set  forth  in  the 
International  Service  category  in  the  FY 
1995  Regulatory  Fee  Schedule.  The  fee 
proposed  in  the  Notice  is  to  be  paid  by 
the  faciUties-based  common  carrier 
activating  the  circuit  in  any 
transmission  faciUty  for  the  provision  of 
service  to  an  end  user  or  resale  carrier. 
Also  as  proposed  in  the  Notice,  we  are 
modifying  our  requirements  for 
payment  of  the  fee  for  bearer  circuits  by 
private  submarine  cable  operators  to 
require  that  they  pay  fees  for  circuits 
sold  on  an  indefeasible  right  of  use 
(IRU)  basis  or  leased  to  any  customer 
other  than  an  international  common 
carrier  authorized  by  the  Commission  to 
provide  U.S.  international  common 
carrier  services.  Compare  FY  1994 
Order  at  5367.  As  provided  in  the  FY 
1995  fee  schedule,  64  Kbps  circuits  or 
their  equivalent  wrill  be  assessed  a  fee. 
Equivalent  circuits  include  the  64  Kbps 
circuit  equivalent  of  larger  bit  stream 
circuits.  For  example,  the  64  Kbps 
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circuit  equivalent  of  a  2.048  Mbps 
circuit  is  thirty  64  Kbps  circuits.  Analog 
circ\iits  such  as  3  and  4  KHz  circuits 
used  for  international  service  are  also 
included  as  64  Kbps  circuits.  However, 
circuits  derived  from  64  Kbps  circmts 
by  the  use  of  digital  circuit 
multiplication  systems  are  not 
equivalent  64  Kbps  circuits.  Such 
circuits  are  not  subject  to  fees.  Only  the 
64  Kbps  circuit  from  which  they  have 
been  derived  will  be  subject  to  payment 

of  a  fee. 

116.  In  the  Notice  we  estimated  the 
volume  of  active  64  Kbps  circuits  or 
equivalent  to  be  62.000.  AT&T, 
supported  by  Sprint,  contends  that  our 
estimate  of  the  number  of  bearer  circuits 
subject  to  the  fee  was  low.  We  have  re- 
examined our  estimate  of  the  number  of 
bearer  circuits  subject  to  a  fee  as  of 
October  1, 1994.  Based  on  this  re- 
examination, we  have  revised  the 
number  of  bearer  circuits  to  125.000. 
The  FY  1995  revenue  requiremenf*for 
this  service  is  $500,000.  Dividing  the 
revenue  requirement  for  this  service  by 
the  number  of  active  bearer  circuits 
results  in  a  fee  of  $4.00  per  circuit. 

117.  For  purposes  of  calculating 
equivalent  units  subject  to  the  bearer 
circuit  fee,  we  will  assess  fees  as 
follows: 

'  No.  of 

Analog  television  channel,         equivalent 
size  in  MHz  64  Kbps. 

circuUs 

36  630 

24  288 

18  'Z"""''''"Z 240 

See  Appendix  G.  for  a  description  of 
the  development  of  the  fees  for 
international  bearer  circuits;  see  also 
Guidelines,  Appendix  H  at  141. 

g.  Inter-exchange  and  local  exchange 
carriers,  competitive  access  providers, 
pay  telephone  providers,  and  other  non- 
mobile  providers  of  interstate  service. 

118.  Inter-Exchange  Carriers  (long 
distance  telephone  companies)  and 
Local  Exchange  Carriers  (local 
telephone  operating  companies)  provide 
commercial  and  private  residential 
telephone  service. 

119.  In  the  Notice,  we  proposed  to 
require  a  regulatory  fee  payment  from 
inter-exchange  carriers  (IXLs),  local 
exchange  carriers  (LECs),  and 
competitive  access  providers  (CAPs), 
consistent  with  our  FY  1994  fee 
schedule.  Also,  we  proposed  to  add  to 
the  schedule  all  domestic  and 
international  carriers  that  provide 
operator  services,  WATS,  800,  900, 
telex,  telegraph,  video,  other  switched 
services,  interstate  access,  special 
access,  and  alternative  access  services. 
We  stated  that  the  fee  requirement 


would  apply  to  carriers  using  their  own 
facihties  or  reselling  facilities  and 
services  of  other  carriers  or  telephone 
holding  companies,  including 
companies  other  than  traditional 
telephone  companies  that  provide 
interstate  access  service  to  long  distance 
companies  and  other  customers. 

120.  In  addition,  we  proposed  to 
modify  our  methodology  for  assessing 
fees  upon  these  carriers  generally, 
including  CAPs  and  resellers,  by  basing 
the  fee  upon  the  number  of  customer 
units,  i.e.,  the  number  of  users  of  a 
service.  As  in  FY  1994,  inter-exchange 
and  local  exchange  carriers  would  be 
required  to  calculate  their  total  fee 
payments  based  upon  their  total  number 
of  presubscribed  lines  (PSLs).  In  the 
alternative,  we  proposed  to  assess  fees 
on  providers  of  interstate  services  based 
on  their  minutes  of  interstate  service  in 
calendar  year  1994.  For  each 
methodology,  we  proposed  the  use  of 
certain  equivalency  assumptions  in 
recognition  that  several  categories  of 
service  providers  would  be  unable  to 
calculate  their  fees  based  on  either  PSLs 
or  minutes  of  use  (MOUs).  Moreover,  we 
invited  interested  parties  to  file 
comments  proposing  "the  most  efficient 
and  equitable  method  for  assessment  of 
fees."  See  Notice  at  paragraph  58. 

121.  Numerous  parties  submitted 
comments  opposing  our  proposal  to  add 
resellers  and  other  users  of  the  interstate 
network  to  the  fee  schedule. ^z  The 
parties  argue  that  Section  9  authorizes 
us  to  add  services  to  the  Regulatory  Fee 
Schedule  only  if  a  regulation  or  change 
in  the  law  so  dictates.  See  47  U.S.C. 
§  159(b)(3).  Thus,  in  the  view  of  these 
parties,  no  such  rule  making  or  change 
in  the  law  has  occurred  since  the 
enactment  of  Section  9  to  justify  the 
addition  of  resellers  to  the  fee  schedule. 
Further  the  interested  parties  contend 
that  the  Regulatory  Fee  Schedule 
precludes  inclusion  of  resellers  because 
it  specifically  limits  the  fees  to 
providers  of  "presubscribed  lines,"  and 
resellers  do  not  provide  presubscribed 
lines.  See  47  U.S.C.  §  9(g).  Finally,  the 
commenters  argue  that  the  imposition  of 
a  fee  on  resellers  is  contrary  to  our 


procompetitive  and  deregulatory 
pohcies,  particularly  since  resellers,  in 
their  view,  are  subject  to  minimal 
regulation  and  derive  Uttle  benefit  from 
our  regulation. 

122.  We  disagree  with  the  argument 
that  our  regulation  of  resellers  is  so 
minimal  that  these  carriers  should  not 
be  subject  to  a  fee  requirement.  As  we 
observed  in  the  Notice,  we  required 
facilities  based  carriers  to  remove  any 
restrictions  on  the  resale  and  sharing  of 
private  line  facihties  and  services  and 
oiu  oversight  of  the  interstate 
commimications  market  has  fostered  the 
growth  of  the  strong  resale  market  that 
currently  exists.^^  Nothing  that  the 
parties  have  presented  persuades  us  that 
their  regulation  is  so  minimal  or  their 
benefits  so  attenuated  that  these  carriers 
should  not  be  subject  to  a  fee.  Resellers 
are  subject  to  tariffing  requirements  and 
are  obligated  to  provide  thpir  services 
pursuant  to  just,  reasonable  smd 
nondiscriminatory  rates  and  practices  in 
accordance  with  Sections  201  and  202 
of  the  Act.  Their  rates  and  services  are 
also  subject  to  oiu'  review  pursuant  to 
Section  208  of  the  Act. 

123.  In  addition,  we  reject  the 
argument  that  Section  9  requires  a  rule 
making  other  than  the  instant 
proceeding  to  add  services  to  the 
Regulatory  Fee  Schedule.  Nor  do  we 
believe  that  the  fee  schedule's  provision 
that  we  assess  fees  for  FY  1994  based 
upon  PSLs  amounts  to  a  congressional 
directive  that  we  limit  our  assessment  of 
fees  to  interstate  service  providers 
capable  of  calculating  their  fees  by  a 
PSL  count.  47  U.S.C.  §  159(g).  Section 
9's  legislative  history  establishes  that  we 
"are  permitted  through  a  rule  making,  to 
make  changes  to  the  fee  schedule, 
including  adding,  deleting,  or 
reclassifying  services  when  the 
Commission  determines  that  such 
changes  are  necessary  to  ensure  such 
fees  are  reasonably  related  to  the 
benefits  provided  to  the  payor  of  the  fee 
by  the  Commission's  activities."  ^* 

Thus,  our  inclusion  in  the  Regulatory 
Fee  Schedule  of  resellers  and  other 


"Parties  opposed  to  adding  resellers  to  the 
Regulatory  Fee  Schedule  include  America's  Carriers 
Telecommunications  Association  (ACTA). 
Airtouch,  Avis  Rent  A  Car  (AVIS),  Competitive 
Telecommunications  Association  (Comptel),  GTE 
Service  CorporaUon  (GTE).  Hertz  Technologies. 
Inc.,  LODS  Communications,  Inc.,  and  the 
Telecommunications  Resellers  Association  (TRA). 
The  American  Public  Communication  Counsel 
(APCC),  a  trade  association  consisting,  in  part,  of 
pay  telephone  operators,  while  not  opposing 
inclusion  of  independent  pay  phone  (IPP)  operators 
in  the  fee  schedule,  argues  that  the  fee  for  OPPs 
must  be  reasonable,  fairly  allocated  fee  and 
imposed  on  all  payphones.  including  payphones 
operated  by  the  local  exchange  carriers  (LECs). 


"  See  ttesale  and  Shared  Use  of  Common  Carrier 
Services.  60  FCC  Red  Zd  588,  600  (1977)  (In 
allowing  resellers  to  obtain  lines  from  facilities 
based  carriers,  we  declared  that  " '  (resale 
carriers]  *   *   •',  whether  they  be  brokers  or  value 
added  carriers  *   *  *,  are  equally  subject  to  the 
requirements  of  Title  n  of  the  Communications 
Act.");  see  also  American  Tel.  and  Tel.  Co.  v. 
FCC.  978  F.2d  727,  735  (D.C.  Circuit  1992) 
(Rnding  that  resellers  and  other  nondominant 
carriers  must  file  tariffs  and  offer  their  services 
pursuant  to  just,  reasonable  and  nondiscriminatory 
rates  and  practices  pursuant  to  Sections  201  and 
202  of  the  Act.)  Resellers  currently  are  subject  to 
filing  fees  pursuant  to  Section  8  of  the 
Communications  Act. 

"Conference  Report  H.  Rept.  No.  213,  103d 
Cong.,  1st  Sess.  499  (1993). 


carriers  using  the  interstate  network  is 
fully  consistent  with  Section  9's 
provisions. 

124.  Many  common  carriers, 
including  inter-exchange  carriers,  local 
exchange  carriers,  resellers,  CAPs,  and 
pay  telephone  operators  filed  comments 
addressing  our  proposal  to  revise  our 
methodology  for  assessing  fees  based  on 
customers  luiits  or,  in  the  alternative,  on 
MOUs.  In  addition,  several  commenters 
responded  to  our  invitation  to  propose 

a  method  for  assessing  regulatory  fees 
on  common  carriers  by  urging  that  we 
assess  the  fee  based  upon  the  gross 
revenues  of  the  subject  carriers. 

125.  In  describing  our  proposed 
methodology,  we  stated  that  fees  would 
be  assessed  based  upon  the  niunber  of 
customer  units.  We  defined  customer 
units  for  LECs  and  pre-selected  IXCs  as 
their  total  niunber  of  presubscribed 
lines,  as  defined  by  Section  69.116  of 
the  rules.  47  CFR  69.116.  For  any  other 
switched  services,  such  as  MTS,  WATS, 
800,  900  and  operator  service  not  billed 
to  the  niunber  from  which  the  call  is 
placed,  the  number  of  units  would  equal 
the  number  of  billing  accounts  less 
those  already  associated  with  those 
presubscribed  lines  reported  by  the 
carrier.  For  non-switched  service 
providers,  including  service  provided 
by  CAPs,  special  access,  and  private 
(alternative  access)  line  providers,  the 
number  of  customer  units  would  be 
based  on  the  total  capacity  provided  to 
customers  measured  as  voice  equivalent 
lines.  For  this  purpose,  4  Khz  or  64 
Kbps  equivalents  would  equate  to  one 
voice  equivalent  line.  We  proposed  to 
assess  the  fee  for  pay  phone  operators 
by  their  number  of  units  based  upon  the 
number  of  pay  telephones  used  for  pay 
telephone  compensation. 

126.  The  Notice's  alternative  fee 
structure  based  fee  on  a  carrier's  number 
of  MOUs  of  interstate  service  in 
calendar  year  1994.  For  access  service 
provided  by  local  exchange  carriers, 
interstate  minutes  would  equal  the 
number  of  originating  and  terminating 
access  minutes.  For  interstate  service 
subject  to  access  charges,  the  number  of 
minutes  would  equal  the  number  of 
originating  and  terminating  access 
minutes.  For  other  interstate  services 
billed  based  on  timed  usage,  the  number 
of  minutes  would  equal  the  number  of 
billed  minutes.  For  interstate  services 
not  billed  on  the  basis  of  timed  usage, 
minutes  would  be  estimated  as  the 
billed  revenue  in  dollars  limes  ten. 

127.  Several  commenters  support  our 
proposed  assessment  of  carrier  fees 
based  upon  customer  units,  ^s  These 


parties  contend  that  the  customer  unit 
methodology  parallels  the  existing  fee 
structure,  under  which  LECs  have 
planned  and  budgeted  for  their 
payments  of  the  fees,  and  that  a  count 
of  presubscribed  access  lines  represents 
both  an  equitable  measure  of  a  carrier's 
relative  market  presence  and  a  relatively 
stable  measure.  Also,  they  favor  the 
proposal  because  its  methodology  forms 
the  basis  for  calculation  of  Universal 
Service  Fund  requirements,  famihar  to 
the  carriers,  and  because  its  calculations 
are  simple  and  straightforward. 

128.  Other  parties  disagree  that  the 
customer  unit  approach  is  the 
methodology  best  suited  to  assessing 
regulatory  fees.'^  These  parties  claim 
that  allocation  mechanisms  based  on 
PSLs  do  not  accurately  reflect  the 
various  interexchange  carriers'  shares  of 
switched  services.  According  to  AT&T, 
our  FY  1994  PSL  methodology  failed  to 
assess  fees  upon  inter-exchange  carrier's 
in  a  nondiscriminatory  maimer  because 
AT&T's  customers  average  significantly 
less  usage  and  per  hne  revenue  than 
customers  of  other  IXCs  and,  therefore, 
discourages  its  competitors  from  seeking 
out  and  serving  low  volume  users. 
Further,  several  carriers  state  that  our 
proposed  equivalency  ratios  for  carriers 
that  cannot  calculate  their  fees  by  PSLs 
do  not  accurately  reflect  the 
participation  of  these  carriers  in  the 
market. 

129.  NYNEX  and  America's  Carriers 
Telecommunications  Association 
(ACTA)  support  assessing  the  fee  for 
carriers  based  on  MOUs,  as  described  in 
the  Notice's  alternative  methodology. 
NYNEX  asserts  that  the  MOU  approach 
better  reflects  the  relative  size  of  each 
carrier's  customer  base  and  its 
regulatory  benefits  than  do  customer 
units  and,  thus,  would  ensure  that  every 
carrier  pays  an  equitable  share  of 
regulatory  costs.  Further,  NYNEX 
contends  that  MOU  data  is  easy  to 
administer  and  verify  and  avoids 
unnecessary  reliance  on  assiunptions, 
calculations  and  projections.  ACTA 
favors  adoption  of  the  MOU  approach  if 
resellers  are  subjected  to  the  fee 
because,  in  its  view,  assessment  of  the 
fee  by  MOUs  has  the  advantages  of 


^^Conunenters  supporting  assessing  the  fee  by 
customer  units  include  Bell  Atlantic,  MCI 


Telecommunications  Corporation  (MQ)  and  Sprint 
Corporation  (Sprint).  In  addition,  Allnel 
Communications  Services,  Inc.  (AUnet),  Avis,  Hertz 
and  TRA  support  assessing  the  fee  by  customer 
units  if  resellers  are  added  to  the  schedule. 

^^  Parties  opposing  assessing  the  fee  by  customer 
units  include  AT&T.  LDDS.  MFS,  SBC  and  US 
West.  Comptel  opposes  le%'ying  the  fee  on  operator 
service  providers  (GSPs)  based  upon  "billing 
accounts"  because,  in  its  view,  the  methodology 
proposed  in  the  Notice  would  result  in  a  fee  for 
OSPs  higher  than  the  fee  imposed  on  carriers  for 
which  fees  are  based  upon  the  number  of 
presubscribed  lines. 


lower  administrative  costs  and  resource 
burdens  since  calculation  of  the  fee  does 
not  depend  on  a  Une  count  by  the  LECs 
or  NECA. 

130.  Several  carriers  oppose  reliance 
on  MOUs  due  to  the  large  fluctuations 
In  minutes  of  use  which  may  lead  to 
anomalies  that  distort  the  measure  of  a 
company's  market  presence  and  risk 
imposing  an  unfair  burden  of  fees  or  a 
windfall  in  reduced  fees  for  reasons 
other  than  a  carrier's  actual  market 
size.  3^  Opponents  points  out  that  many 
LEC  services,  such  as  Special  Access 
facilities  sold  to  inter-exchange  carriers, 
are  not  measured  on  a  minutes  of  use 
basis.  In  this  connection,  the  parties 
contend  that  a  methodology  based  on 
MOUs  would  be  difficult  to  administer 
because  it  relies  on  complex 
assumptions  in  order  to  calculate  the 
fees  for  services  that  are  not  billed  on 

a  time  usage  basis.  Several  parties 
contend  that  our  proposal  to  rely  upon 
network  usage  assumptions  in  assessing 
fees  for  competitive  access  providers 
will  result  in  excessive  and  unjustified 
fees  &x)m  these  carriers. 

131.  In  response  to  our  invitation  to 
propose  efficient  and  equitable 
methodologies  for  assessing  the  carrier 
fee  several  commenters  support 
adoption  of  a  methodology  based  upon 
a  carrier's  gross  interstate  revenues.** 
These  parties  contend  that  fees  based  on 
a  multiplier  of  each  carrier's  total  gross 
interstate  revenues  would  result  in  a  fair 
allocation  of  costs  in  as  competitively 
neutral  a  manner  as  possible.  Further, 
they  argue  a  gross  revenue  assessment 
methodology  permits  dispensing  with 
assumptions  or  projections,  necessary  to 
the  implementation  of  the  customer  unit 
and  MOU  methodologies.  Moreover, 
they  state  that  gross  interstate  revenues 
are  widely  reported  and  are  readily 
verifiable  by  reference  to  corporate  tax 
filings. 

132.  Several  parties  support  a 
revenue-based  fee  calculation  because  it 
would  permit  the  assessment  of  fees  on 
the  basis  of  data  that  could  be  compiled 
by  carriers  in  a  manner  similar  to  our 
methodology  for  funding  the 
Telecommunications  Relay  Service 
(TRS).  NECA  states  that  the  TRS  model 
would  ensure  that  the  carriers  subject  to 
the  fee  would  be  equitably  charged 
through  use  of  an  interstate  revenue 


I 


"  Parties  oppx>sf  d  to  assessing  the  fee  based  upon 
MOUs  include  Alltel.  AT&T.  Bell  Atlantic.  LDDS, 
MQ.  MFS.  National  Exchange  Carriers  Association 
(NECA).  Pacific  Bell  and  Nevada  Bell,  and  SBC. 

'"Parties  that  support  reliance  on  a  methodology 
to  assess  the  fee  hised  on  gross  interstate  revenues 
include  Alltel.  Ameritech.  AT&T.  Cablevision 
Lightpalh.  GTE  Ser\  ice  Corporation  (GTE).  MFS. 
NECA,  National  Telephone  Cooperative  Association 
(NTCA).  SBC.  Time  Warner.  V  S  West,  and  Teleport 
Communications  Group  Inc.  (Teleport). 
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basis,  easily  administered  and  based  on 
externally  verifiable  data.  Further, 
according  to  NECA.  the  TRS  mechanism 
would  pennit  the  allocation  of  fees  to 
special  access  services  without 
administrative  difficxdty  because 
exchange  carriers  could  base  their  fees 
on  submitted  TRS  data.  Resellers 
supporting  assessment  of  the  fee  by 
gross  revenues  urge  that  we  permit 
carriers  to  reduce  their  fee  payments  by 
the  amount  that  they  pay  to  other 
carriers  for  faciUties  and  services  in 
order  to  avoid  double  payment  of  the 

133.  MCI  and  Sprint  oppose  assessing 
fees  based  on  gross  interstate  revenues. 
MCI  contends  that  the  revenue  method 
is  flawed  because  it  is  the  byproduct  of 
axarrier's  minutes  of  use  and.  therefore, 
may  fluctuate  greatly  and  be 
unrepresentative  of  a  carrier's  market 
presence.  For  its  part.  Sprint  contends 
that  the  term  "gross  revenues"  is  open 
to  several  definitions  and  that  revenue 
figures  are  more  subject  to  revision  than 
presubscribed  line  coimts  that  could 
necessitate  delay,  or  shortfalls,  in  the 
collection  of  fees. 

134.  After  considering  the  argiunents 
of  the  many  commenters  in  this 
proceeding,  we  have  decided  to  adopt  a 
gross  revenues  methodology  for 
assessing  carrier  fees.  A  revenue  based 
allocation  will  effectively  spread  the 
cost  recovery  burden  of  the  fee 
requirement  in  proportion  to  the 
benefits  realized  by  those  carriers 
subject  to  our  jurisdiction.  We  find  that 
assessing  fees  by  interstate  gross 
revenues  is  reasonably  related  to  the 
benefits  of  the  regulation  that  these 
carriers  receive.  Properly  administered, 
a  gross  revenues  methodology  will  ease 
administrative  burdens  of  carriers  in 
calculating  fee  payments,  provide 
rehable  and  verifiable  information  upon 
which  to  calculate  the  fee  and  equitably 
distribute  the  fee  requirement  in  a 
competitively  neutral  manner.  Interstate 
revenues  are  widely  reported  and  more 
easily  verifiable  than  customer  units  or 
MOUs  and.  therefore,  avoid  the  need  for 
burdensome  reporting  requirements.  A 
revenue  based  methodology  avoids  the 
calculation  problems  inherent  in  both 
the  customer  unit  and  minutes  of  use 
alternative  and  permits  the  assessment 
of  fees  without  any  need  to  rely  upon 
assumptions  and  projections. 

135.  We  will  require  non-mobile 
common  carriers,  including  resellers, 
that  provide  interstate 
telecommunications  services  to 
calculate  their  fee  payments  based  upon 
their  proportionate  share  of  gross 
interstate  revenues  using  the 
methodology  that  we  have  adopted  for 
carriers  to  calculate  their  contributions 


to  the  TRS  fund.*"  Interstate  revenue 
data  is  already  reported  to  NECA  due  to 
its  role  as  administrator  of  the  TRS 
fund.*°  In  order  to  avoid  imposing  a 
double  payment  burden  on  resellers,  we 
will  pennit  interexchange  carriers  to 
subtract  from  their  reported  gross 
interstate  revenues  any  payments  made 
to  underlying  carriers  for 
telecommunications  facilities  or 
services.  This  would  include  payments 
for  interstate  access  services.  It  should 
be  emphasized  that  the  assessment  and 
collection  of  regulatory  fees  is  a 
Commission  activity,  totally  separate 
and  apart  from  TRS  funding.  However, 
we  intend  that  carriers  subject  to 
payment  of  regulatory  fees  calculate  and 
file  their  fees  consistent  with  the  TRS 
methodology,  as  modified  by  Public 
Notice  to  be  published  in  the  Federal 
Register.  The  FY  1995  revenue 
requirement  is  $46,310,880.  and  the 
total  TRS  revenue  is  estimated  to  be 
$52,626,000,000,  resulting  in  a  fee  of 
0.00088  per  TRS  revenue  dollar.*'  See 
Guidelines,  Appendix  H  at  1142-44. 

136.  On  October  7. 1994.  the  Common 
Carrier  Bureau,  on  its  own  motion, 
issued  a  waiver  permitting  price  cap 
regulated  common  carriers  to  treat  the 
initial  assessment  of  regulatory  fees  and 
any  subsequent  changes  in  the  level  of 
the  fees  paid,  either  as  a  result  of 
Commission  modification  of  the  fee 
schedule,  or  due  to  increases  or 
decreases  in  the  number  of 
presubscribed  or  access  lines  on  which 
the  fees  must  be  paid,  as  an  exogenous 
cost  by  making  appropriate  adjustments 
to  their  price  cap  indexes.  Price  Cap 
Treatment  of  Regulatory  Fees  Imposed 
by  Section  9  of  the  Act,  9  FCC  Red  6060 
(Com.  Car.  Bur..  1994).  Erratum,  9  FCC 
Red  6487  (Com.  Car.  Bur.,  1994).  MCI 
Telecommunications  Inc.  (MCI)  filed  a 
petition  for  reconsideration  of  that 
decision  on  November  7, 1994.  In  that 
petition,  as  well  as  in  comments  in  this 
proceeding,  MCI  requests  that  the 
Commission  reverse  the  Bureau 


'»  See  Telecommunications  Relay  Services,  8  FCC 
Red  5300  (1993).  58  FR  39671  (1993). 

«o  Pursuant  to  our  FY  1994  Order.  NECA  acted  as 
our  payment  agent  for  approxiniately  800  exchange 
carriers  who  elected  to  make  their  fee  payments 
through  ^4ECA.  We  are  instructing  the  Managing 
Director  to  determine  what,  if  any.  assistance  NECA 
may  provide  in  the  collection  of  regulatory  fees  for 
FY  1995. 

♦>  For  FY  1995.  we  are  limiting  the  use  of  gross 
revenues  to  assess  fees  on  providers  of 
communications  services,  including  resellers,  using 
the  interstate  network.  It  is  our  intention  to  monitor 
and  analyze  the  reliance  on  gross  revenues,  and  if 
our  experience  shows  that  this  methodology  results 
in  an  equitable  and  readily  administered  fee 
structure,  we  will  consider  reliance  on  gross 
revenues  as  the  mechanism  for  determining  fees  for 
other  carriers,  including  mobile  carriers,  for  FY 
1996  and  thereafter. 


regulatory  fees  order  and  require  LECs 
to  file  for  a  waiver  of  the  exogenous 
costs  rules.  In  support  of  its  petition, 
MCI  alleges  that  the  Common  Carrier 
Bureau  failed  to  follow  Commission 
procedures  requiring  the  LECs  to  file  for 
waivers  of  the  exogenous  cost  rules, 
shifted  the  burden  of  proof  from  the 
LECS,  lacked  a  record  on  which  to  make 
a  decision,  and  prejudged  the  petitions 
for  reconsideration  that  were  filed  on 
the  original  regulatory  fees  order. 
Several  LECs  opposed  the  MCI  petition. 

137.  MCI  has  not  presented  any 
evidence  that  would  undermine  the 
Bureau's  conclusion  that  the  Section  9 
regulatory  fees  meet  our  criteria  for 
exogenous  cost  treatment.  As  explained 
in  the  Bureau  order,  regulatory  fees 
imposed  pursuant  to  Section  9  of  the 
Act  are  a  legislatively-imposed  charge 
on  telecommunications  common 
carriers,  the  imposition  of  which  is 
beyond  the  control  of  the  carrier. 
Moreover,  MQ  has  not  shown  that  the 
grant  of  the  waiver  sua  sponte  violates 
any  Commission  rules  or  procedures.  In 
fact.  Section  1.3  of  the  Commission's 
rules  specifically  authorizes  grant  of 
waivers  sua  sponte.  Accordingly,  MCI's 
petition  seeking  reconsideration  of  the 
Bureau's  order  is  denied.  In  addition, 
we  take  this  opportunity  to  clarify  that 
carriers  subject  to  price  caps  may  file 
tariffs  reflecting  the  effects  of 
Commission-mandated  changes  in  the 
regulatory  fee  schedule  after  the  annual 
tariff  fiUng  is  due.  See  LEC  Price  Cap 
Performance  Review  aX  para.  317. 

B.  Procedures  for  Payment  of  Regulatory 
Fees 

138.  Generally,  as  proposed  in  the 
Notice,  we  are  retaining  the  procedures 
established  in  our  FY  94  Order  for  the 
payment  of  regulatory  fees.  Consistent 
with  Section  9(f)  of  the  Act,  we  are 
again  providing  for  three  categories  of 
fee  payments,  based  upon  the  category 
of  service  for  which  the  fee  payment  is 
due  and  the  amoiuit  of  the  fee  to  be 
paid.  47  U.S.C.  §  159(f).  The  fee 
categories  are  (1)  "standard"  fees.  (2) 
"large"  fees,  and  (3)  "small"  fees. 

1.  Aimual  Payments  of  Standard  Fees 

139.  Standard  fees  are  those 
regulatory  fees  that  are  payable  in  full 
on  an  aimual  basis.  Payers  of  standard 
fees  are  not  required  to  make  advance 
payments  for  their  full  hcense  term.  All 
standard  fees  are  payable  in  full  on  the 
date  we  establish  for  payment  of  fees  in 
their  regulatory  fee  category.  The 
payment  dates  for  each  regulatory  fee 
category  will  be  annoimced  by  public 
notice  in  the  Federal  Register  following 
the  termination  of  this  proceeding. 


2.  Installment  Payments  for  Large  Fees 

140.  Our  Notice  proposed  that 
regulatees  in  any  category  of  service 
with  a  payment  due  of  $12,000  or 
greater  would  be  eligible  to  pay  their 
fees  in  two  installments.  However,  as  a 
practical  matter  since  the  time  for 
collecting  fees  will  be  extremely 
limited,  regulatees  subject  to  a  fee  will 
be  required  to  submit  their  fees  on  a 
single  date.  In  most  instances,  the 
requirement  to  submit  a  single  payment 
should  work  no  hardship  since 
regulatees  will  have  had  no  less  than 
ninety  days  notice  of  the  amount  of 
their  fee  requirement  and  the  use  of 
these  funds  throughout  substantially  the 
entire  fiscal  year.*^ 

3.  Advance  Payments  of  Small  Fees 

141.  As  proposed  in  the  Notice,  we 
wrill  agfiin  treat  regulatory  fee  payments 
by  certain  radio  licensees  as  small  fees 
subject  to  advance  payments.  Advance 
payments  will  be  required  from 
licensees  of  those  services  that  we 
decided  would  be  subject  to  advance 
payments  in  our  FY  1994  Order*^ 
Payers  of  advance  fees  will  submit  the 
entire  fee  due  for  the  full  term  of  their 
licenses  when  filing  their  initial, 
reinstatement  or  renewal  application. 
Those  subject  to  the  fee  must  pay  the 
amount  due  for  the  current  fiscal  year 
multiplied  by  the  number  of  years  in  the 
term  of  their  requested  license.  The 
payor  would  not  be  subject  to  the 
payment  of  a  new  fee  until  filing  an 
application  for  renewal  or  reinstatement 
of  the  license.  Thus,  payment  for  the 
full  license  term  would  be  made  based 
upon  the  regulatory  fee  applicable  at  the 
time  the  appfication  is  filed.  Refunds 
will  not  be  made  in  cases  where  the  fee 
for  a  service  is  lower  for  FY  1995  than 
the  fee  paid  under  the  FY  1994  fee 
schedule.  The  Commission  will 
announce  by  public  notice  in  the 
Federal  Register  the  effective  date  for 
the  payment  of  small  fees  pursuant  to 
the  FY  1995  fee  schedule. 

4.  Timing  of  Standard  Fee  Calculations 
and  Payment  Dates 

142.  As  noted,  the  date  for  payment 
of  standard  fees  will  be  published  in  the 
Federal  Register.  For  licensees, 
permittees  and  holders  of  other 
authorizations  in  the  Common  Carrier. 
Mass  Media,  and  Cable  Services,  whose 


«' Section  8(b)(4)(B)  provides  for  notification  to 
Congress  ninety  days  before  permitted  amendments 
to  the  Schedule  of  Regulatory  Fees  become 
effective.  47  U.S.C.  §  159(b)(4)(B). 

*' Advance  payments  are  required  from 
applicants  for  new,  renewal  and  reinstatement 
licenses  in  services  which  pay  annual  fees  of  $6  or 
less  and  are  listed  in  the  Wireless  Radio  category 
of  the  Regulatory  Fee  Schedule.  See  Appendix  B. 


fees  are  not  based  on  a  subscriber,  unit 
or  circuit  count,  fees  should  be 
submitted  for  any  authorization  held  as 
of  October  1.  1994.  As  in  our  FY  1994 
Order,  we  are  establishing  October  1  as 
the  date  to  be  used  for  calculating 
standard  fees  since  it  is  the  first  day  of 
the  fiscal  year  and.  therefore,  current 
licensees  subject  to  the  fees  would  have 
benefited  from  our  regulatory  activities 
from  the  beginning  of  the  period 
covered  by  the  payment. 

143.  In  the  case  of  regulatees  whose 
fees  are  based  upon  a  subscriber,  unit  or 
circuit  count,  the  number  of  a 
regulatee's,  subscribers,  licenses  or 
circuits  on  December  31,  1994,  will  be 
used  to  calculate  the  fee  payment.  We 
have  selected  the  last  date  of  the 
calendar  year  because  many  of  these 
entities  file  reports  with  us  as  of  that 
date.  Others  calculate  their  subscriber 
numbers  as  of  that  date  for  internal 
purposes.  Therefore,  calculation  of  the 
regulatory  fee  as  of  that  date  will 
facilitate  both  an  entity's  computation  of 
its  fee  payment  and  our  verification  that 
the  correct  fee  payment  has  been 
submitted.** 

C.  Ordering  Clauses 

144.  Accordingly,  it  is  ordered  that 
the  rule  changes  as  specified  below  are 
adopted. 

145.  It  is  further  ordered  that  the  rule 
changes  made  herein  wdll  become 
effective  September  18. 1995.  This 
action  is  taken  pursuant  to  Sections  4(i). 
4(j),  9.  and303(r)ofthe 
Communications  Act  of  1934  as 
amended,  47  U.S.C.  §§  154(i)  and  154(j) 
and  159  and  303(r). 

146.  It  is  further  ordered  that  the 
petition  for  reconsideration  filed  by  MCI 
Telecommunications  Inc.  is  denied. 

List  of  Subjects  in  47  CFR  Part  1 

Administrative  practice  and 
procedure.  Communication  common 
carriers.  Radio.  Telecommunications. 
Television. 

Federal  Communications  Commission. 
William  F.  Caton, 

Acting  Secretary. 

Appendix  A— Regulatory  Flexibility 
Analysis 

Need  and  Purpose  for  This  Action 

This  Report  and  Order  adopts  a  Schedule 
of  Regulatory  Fees  in  order  to  collect 
5116,400,000,  the  amount  that  Congress  has 


required  the  Commission  to  recover  through 
regulatory  fees  for  FY  1995.  The  Report  and 
Order  seeks  to  ease  the  burden  of  compliance 
with  the  fee  requirement  by  increasing 
estimated  payment  units,  where  appropriate, 
and  by  revising  methodologies  for  assessing 
fees  to  better  assure  that  fee  payments  are 
reasonably  related  to  the  benefits  that 
regulatees  derive  from  the  Commission's 
regulation.  The  Commission  has  also  reduced 
the  threshold  payment  amounts  for  eligibility 
for  installment  payments. 

Summary  of  Comments. 

America's  Carriers  Telecommimications 
Association  (ACTA)  argues  that  proposals  set 
forth  in  the  Notice  of  Proposed  Rulemaking 
would  adversely  impact  on  resale  carriers, 
contending  that  the  proposed  fee  would 
double  the  fee  for  interstate  exchange 
carriers,  including  resellers  and  other  carriers 
newly  subject  to  the  fee.  Further,  ACTA 
contends  that  resales  carriers  would  be 
subject  to  a  "double  fee  payment"  because 
resellers  would  pay  the  fee  directly  and  also 
be  charged  the  fee  by  facilities-based  carriers 
from  whom  they  obtain  facilities  and 
services. 

Proposals  Adopted 

In  response  to  comments  by  numerous 
parties,  the  Commission  rejected  the 
methodologies  for  assessing  fees  for  interstate 
carriers  set  forth  in  the  Notice  of  Proposed 
Rulemaking.  Instead,  the  Qsmmission  has 
adopted  a  methodology  for  assessing  fees 
based  upon  a  carrier's  gross  interstate 
communications  revenues,  similar  to  the 
method  that  the  Commission  adopted  for 
calculating  carrier  contributions  to  the  fund 
for  the  Telecommunications  Relay  Services 
(TRS).  The  Commission  found  that  the  TRS 
methodology  provides  an  efficient  and 
equitable  mechanism  for  assessing  fees. 
Carriers  subject  to  the  fee  would  not  be 
unduly  burdened  because  they  already  report 
the  information  needed  to  calculate  the  fee  to 
the  National  Exchange  Carriers  Association 
(NfECA),  the  administrator  of  the  TRS  fund. 
Moreover,  the  Commission  has  eliminated 
the  "double  fee  payment"  of  concern  to 
ACTA  by  permitting  resale  carriers  to 
subtract  from  their  rejxjrted  gross  revenues 
any  payments  made  for  facilities  and  services 
to  facilities-based  carriers. 

Appendix  B— F^'  1995  Schedule  of 
Regulatory  Fees 


Fee  category 


Annual 
regu- 
latory 
fee 


Wireless  Radio 


'■•Cable  systems  should  calculate  their  FY  1995 
regulatory  fees  using  the  subscriber  data  to  be 
submitted  to  the  Commission  in  their  1994  Annual 
Report  of  Cable  Television  Systems  (FCC  Form 
325).  Accordingly,  their  number  of  subscribers  will 
not  necessarily  be  based  on  December  31,  1994,  but 
rather  on  "a  typical  day  in  the  last  full  week"  of 
December  1994.  [See  FCC  Form  325  Instructions). 


Land  Mobile  (per  license)  220-222 
Mh2,  above  470  Mhz,  Base  Sta- 
tion and  SMRS)  (47  CFR  Part 
90)  

6 

Microwave  (per  license)  (47  CFR 
Part  94)  

6 

Interactive  Video  Data  Service  (per 
license)  (47  CFR  Part  95) 

6 

Marine  (Ship)  (per  station)  (47  CFR 
Part  80)  

3 
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Fee  category 


Marine  (Coast)  (per  license)  (47 
CFR  Part  87) 

General  Mobile  Radio  Sendee  (per 
license)  (47  CFR  Part  95) 

Land  Mottle  (per  license)  (all  sta- 
tions not  covered  atxjve)  

Aviation  (Aircraft)  (per  station)  (47 
CFR  Part  87) 

Aviation  (Ground)  (per  license)  (47 
CFR  Part  87) 

Amateur  Vanity  Call  Signs  (per  call 
sign)  (47  CFR  Part  97)  

Cellular  (per  unit)  (47  CFR  Part  22) 

Public  Mobile  Radio  (per  unit)  (47 
CFR  Part  22) 

PuWic  Mobile  One-Way  Paging 
(per  unit)  (47  CFR  Part  22)  


Annual 
regu- 
latory 
fee 


Mass  Media 


AM  Radio  (47  CFR  Part  73): 

Class  A 

Class  B ~ — 

Class  C  

Class  D  

Construction  Permits 

FM  Radio  (47  CFR  Part  73): 

Classes  C.  Cl.  C2.  B  

Classes  A,  B1 .  C3  

Construction  Permits 

TV  (47  CFR  Part  73)  VHF  Conv 

mercial: 

Markets  1-10  

Markets  11-25  

Markets  26-50  

Markets  51-100  

Remaining  Markets  

Constnjction  Permits 

TV  (47  CFR  Part  73)  UHF  Com- 
mercial: 

Markets  1-10  

Markets  11-25  

Markets  26-50  

Markets  51-100  

Remaining  Markets 

Construction  Permits 

Satellite    Television    Stations    (All 

Markets)  

Construction  Pennits— Satellite  Tel- 
evision Stations 

Low  Power  TV,  TV/FM  Translators 

&  Boosters  (47  CFR  Part  74)  

Broadcast  Auxiliary  (47  CFR  Part 

74)  

Multipoint  Distrilxjtion  Servk»  (per 

call  sign)  (47  CFR  Part  21) 


Cable  Television 


Cofninon  Carrier 


Inter-Exchange  Carrier  (per  reve- 
nue dollar)  


3 
3 
3 
3 
3 

3 

.15 

.15 
.02 


1.120 
620 
250 
310 
125 

1.120 
745 
620 


22.420 

19.925 

14,950 

9.975 

6,225 

4,975 


17.925 

15.950 

11.950 

7.975 

4,975 

3.975 

620 

225 

170 

30 

140 


Cable  Antenna  Relay  Sen/ice  (47 
CFR  Part  78) 

Cable  Television  Systems  (per 
subscriber)  (47  CFR  Part  76)  


Fee  category 


Local  Exchange  Carrier  (per  reve- 
nue dollar)  00088 

Competitive  Access  Provider  (per 
revenue  dollar)  00088 

Operator  Service  Provider/Pay 
Telephone  Operators  (per  reve- 
nue dollar)  00088 

Resellers  (per  revenue  dollar) 00088 

Other  Interstate  Providers  (per  rev- 
enue dollar)  00088 

Domestic  Public  Fixed  (per  call 
sign)  (47  CFR  Part  21)  I  140 

International 


Annual 
regu- 
latory 
fee 


Earth  Stations  (47  CFR  Part  25): 
VSATs/Equivalent      C-Band/Mo- 
bile  Earth  Stations  (per  author- 
ization or  registration) 

Transmit/Recerve   and   Transmit 
Only  Earth  Stations  (per  au- 

ttx)rizatk)n  or  registration)  

Space    Stations    (per    operational 
station  In  geosynchronous  orbit) 

(47  CFR  Part  25)  

International    Circuits    (per   active 

64KB  circuit) 

International  Putdic  Fixed  (per  call 

sign)  (47  CFR  Part  23)  

International    (HF)    Broadcast   (47 
CFR  Part  73) 


330 

330 

75.000 

4 
200 
250 


Appendix  C — How  Full  Time 
Equivalents  (FTEs)  and  Fee  Category 
Cost  Allocations  Were  Calculated 

(1)  FTE  allocations  represent  how  the 
Commission  anticipates  FTEs  will  actually  be 
spent  during  the  course  of  the  fiscal  year.** 
Many  factors  influence  how  FTEs  are 
actually  employed  during  the  year,  including 
varying  rates  of  attribution,  speed  of  hiring 
new  and  replacement  staff,  the  use  of  part 
time  or  temporary  employees  in  lieu  of 
permanent  staff,  changing  Commission 
priorities,  and  reorganizations  and  other 
activities  requiring  a  reallocation  or 
reassignment  of  staff.  The  FTE  allocations 
used  in  the  fee  development  process  were 
updated  as  of  December  1994  to  reflect  a 
number  of  personnel  reassignments  made 
incident  to  recent  reorganizations  within  the 
Commission.  The  impact  on  the  fee 
development  process  by  the  reorganizations 
is  negligible  since  they  have  not  significantly 
changed  the  type  of  work  the  reassigned  staff 
is  performing.*^ 


.00088 


«5It  should  be  noted  that  FTE  allocations  are 
year-end  estimates  and  thus  represent  projected 
work  time  of  existing  staff  as  well  as  new  and 
replacement  staff  yet  to  be  hired.  The  Office  of 
Management  and  Budget  (OMB)  has  established  a 
ceiling  of  2.271  FTEs  for  the  Commission  for  FY 
1995. 

♦"The  Commission  has  chosen  to  retain,  for  fee 
determination  purposes,  the  fee  classifications  (i.e.. 
Private  Radio.  Common  Carrier.  Cable  Services  and 
Mass  Media)  contained  in  47  U.S.C  Section  159. 
Although  we  believe  that  we  have  authority  to 
change  the  classifications  to  align  them  more 


(2)  Only  the  Commission's  enforcement, 
policy  and  rulemaking,  international,  and 
user  information  activities  are  covered  by  the 

regulatory  fee  program.*'  Of  the       

Commission's  total  ceiling  of  2,271  FTEs,  846 
FTEs  are  directly  assigned  to  the  agency's 
primary  op>erating  bureaus  to  jjerform 
enforcement,  policy  and  rulemaking 
international,  euid  user  information  activities. 
An  additional  560  FTEs  have  been  identified 
by  agency  officials  as  supporting  these 
feeable  activities.*"  The  result  of  our  FTE 
allocations  are  as  follows: 


Fee  Category 


Mass  Media 

Common  Carrier 
Private  Radio  .... 
Cable  Servk:es  .. 

Total 


Direct 
FTEs 


152 

415 

62 

217 


846 


Sup- 
port 

FTEs 


101 

274 

41 

144 


704 


Total 
FTEs 


253 
689 

103 
361 


1406 


(3)  The  total  of  the  costs  to  be  offset  by 
regulatory  fees  in  FY  1995  is  $116,400,000. 
Each  fee  category  (e.g.,  cable  services)  was 
allocated  its  share  of  regulatory  fee  activity 
costs  based  upon  the  ratio  of  its  FTEs  to  the 
total  number  of  FTEs  allocated  to  all 
regulatory  fee  categories.  The  results  of  this 
allocation  of  costs  are  shown  below: 


Fee  Category 


Mass  Media 

Common  Carrier 
Private  Radio  .... 
Cable  Services  .. 

Total 


FTEs 


253 

689 
103 
361 


1406 


Regu- 
latory 
Fee 
Per- 
cent- 
age*' 


18.0 

49.0 

7.3 

25.7 


100.00 


Cost 
alloca- 
tion (in 

mil- 
lions) 


S21.0 

57.0 

8.5 

29.9 


116.4 


*9  These  percentages  represent  the  FTEs 
associated  with  regulatory  fees  only.  As  a  per- 
cent of  all  FCC  FTEs,  the  regulatory  fee  FTEs 
make  up  the  following  percentages:  Mass 
Media  (11.1%).  Common  Canier  (30.3%),  Pri- 
vate Radio  (4.5%)  and  Cable  Services 
(15.9%). 

Appendix  D — Development  of  Private 
Radio  Services  Regulatory  Fees 

Activity  Cost  Allocation:  The  Private  Radio 
Activity  was  allocated  7.3%  (103  FTEs)  of  the 
total  1,406  FTEs  associated  with  all 


closely  with  our  current  organizational  structure, 
we  wanted  to  prevent  any  adverse  impacts  to  the 
schedule  brought  about  solely  by  such  a 
classification  change. 

*' The  regulatory  fee  program  encompasses  a  total 
of  1.406  FTEs  or  61.9%  of  the  agency's  total  FTEs. 
The  agency's  Authorization  of  Service,  Legal 
Services  and  Executive  Direction  Activities  cover 
an  additional  865  FTEs.  See  Section  III  (A)  for  a 
discussion  of  how  FTEs  were  estimated. 
Authorization  of  Service  regulatory  costs  are 
recovered  pursuant  to  Section  B  of  the 
Communications  Act. 

** These  support  activities  include  a 
proportionate  share  of  field  operations,  engineering 
and  technology  and  certain  general  program 
support  staff  FTEs. 


regulatory  fee  activities.'"  The  same 
percentage  (7.3%)  was  applied  to  total 
regulatory  fee  activity  costs  ($116.4  million 
times  7.3%=S8.5  million). 

Revision  of  Payment  Unit  Volumes: 
Payment  volume  estimates  (units  of  payment) 
were  updated  for  FY  1995.  See  Table  #1 
below. 

Projected  Revenue  Using  FY  1994  Fee 
Amounts  &  Revised  FY  1995  Payment 
Volumes:  Projected  revenue  for  FY  1995  for 
Private  Radio  Activities  using  FY  1994  fee 
amounts  was  calculated  by  multiplying  the 
FY  1995  payment  volume  in  each  fee 


category  by  the  FY  1994  fee  amounts.  The 
resulting  revenues  in  these  categories  totaled 
approximately  $21.7  million.  This  is  the 
amount  of  revenue  we  would  collect  in  this 
category  if  we  did  not  change  any  fee 
amounts  from  FY  1994. 

Pro-Rata  Application  of  I^  1995  Revenue 
Requirement:  Because  projected  revenues 
using  FY  1994  fee  amounts  would  have 
resulted  in  excess  collections  of  $13.2 
million  ($21.7  million  minus  $8.5  million). 
Private  Radio  fees  for  FY  1995  needed  to  be 
multiplied  by  39%  ($8.5  million  divided  by 
$21.7  million=39%)'i  so  that  revenue  would 

Table  #i 


better  approximate  the  $8.5  million  cost 
allocation  for  this  Activity.  Table  *1  below 
shows  revenue  requirements  that  were 
computed  for  each  fee  category  within  the 
Private  Radio  Activity. 

Calculation  of  Fee:  We  divided  each  of  the 
individual  revenue  requirements  shown  in 
the  chart  below  by  the  applicable  license 
term  and  then  divided  that  result  by  the  FY 
1995  projected  payment  volume  to  determine 
the  new  fee  requirement  for  each  fee  category 
within  the  Private  Radio  Activity. 


Category 


Land  Mobi\e  (220-222  MHz.  470  MHz  and  atx>ve.  unless  otherwise  noted) 

Microwave  

IVDS  


Marine  (Ship) 

GMRS 

Land  Mobile  (Other)  

Aviation  (Aircraft) 

Marine  (Coast) 

Aviation  (Ground)  

Amateur  Vanity  Call  Signs 


Total 


Revenue  re- 
quirement 


$396,390 
193.200 

43.500 
5.070.420 

41.775 
1.396.275 
1.130,430 

41.955 

39.900 
840,000 


8.500.000 


Divided  by 

license  temi 

(Yrs) 


5 
5 
5 

10 
5 
5 

10 
5 
5 

10 


Divided  by 
payment 
volume 


13.213 

6,440 

1,450 

169,014 

2,785 

93,085 

37,681 
2.797 
2.660 

28,000 


Equals  new 
fee" 


6 
6 
6 
3 
3 
3 
3 
3 
3 
3 


*2  Fees  are  rounded  to  the  nearest  dollar.  On  subsequent  tatiles  the  fees  have  been  rounded  pursuant  to  ttie  requirements  of  47  U.S.C.  §  159. 


Appendix  E — ^Development  of  Mass 
Media  Services  Regulatory  Fees 

Activity  Cost  Allocation:  The  Mass  Media 
Activity  was  allocated  18.0%  (253  FTEs)  of 
the  total  1,406  FTEs  associated  with  all 
regulatory  fee  activities.  *'  The  same 
percentage  (18.0%)  was  applied  to  total 
regulatory  fee  activity  costs  ($116.4  million 
times  18.0%  =  $21.0  million). 

Revision  of  Payment  Unit  Volumes: 
Payment  volume  estimates  (units  of  payment) 
were  updated  for  FY  1995.  See  Table  #2 
below. 

Projected  Revenue  Using  FY  1994  Fee 
Amounts  &  Revised  FY  1995  Payment 


Volumes:  Projected  revenue  for  FY  1995  for 
Mass  Media  Activities  using  FY  1994  fee 
amounts  was  calculated  by  multiplying  the 
FY  1995  payment  volume  in  each  fee 
category  by  the  FY  1994  fee  amounts.  The 
resulting  total  revenue  in  these  categories 
totaled  approximately  $16.9  million.  This  is 
the  amount  of  revenue  we  would  collect  in 
this  category  if  we  did  not  change  any  fee 
amounts  from  FY  1994. 

Pro-Rata  Application  of  FY  1995  Revenue 
Requirement:  Because  projected  revenues 
using  FY  1994  fee  amounts  would  have 
resulted  in  collections  of  S4.1  million  less 
than  required  ($21.0  million  minus  $16.9 

Table  #2 


million).  Mass  Media  fees  for  FY  1995 
needed  to  be  adjusted  upward  by  24.6%  ($4.1 
million  divided  by  $16.9  million=24.6%)** 
so  that  revenue  would  better  approximate  the 
$21.0  million  cost  allocation  for  this  Activity. 
Table  #2  below  shows  revenue  requirements 
that  were  computed  for  each  fee  category 
within  the  Mass  Media  Activity. 

Calculation  of  Fee:  We  divided  each  of  the 
individual  revenue  requirements  shown  in 
the  chart  below  by  the  FY  1995  projected 
payment  volume  to  determine  the  new  fee 
requirement  for  each  fee  category  within  the 
Mass  Media  Activity. 


Category 


AM  Radio  (Class  A)  , 

AM  Radio  (Class  B)  

AM  Radio  (Class  C)  

AM  Radio  (Class  D)  

AM  Radio  (Construction  Permit)  ., 
FM  Radio  (Classes  C,  Cl .  C2.  B) 
FM  Radio  (Classes  A,  B1 ,  C3)  .... 
FM  Radio  (Construction  Permit)  .. 

VHF  TV  (Mkt  1-10) 

VHF  TV  (Mkt  1 1-25) 

VHF  TV  (Mkt  26-50)  

VHF  TV  (Mkt  51-100)  

VHF  TV  (Remaining  Mkts) 

VHF  TV  (Construction  Pemnrt)  


Revenue  re- 
quirement 


S86.240 

1.060.820 

258.250 

657.200 

9,875 

2,778.720 

1,926,570 

435,860 

964.060 

1.135.725 

1.166.100 

1.007.475 

1.045.800 

54.725 


Divided  by 
payment 
volume 


77 

1.711 

1.033 

2.120 

79 

2.481 

2,586 

703 

43 

57 

78 

101 

168 

11 


Equals  new 
fee 


1.120 

620 

250 

310 

125 

1.125 

745 

620 

22,420 

19.925 

14,950 

9,975 

6.225 

4,975 


»o Represents  4.5%  of  all  FCC  FTEs. 
"  Actual  percenUge  is  39.2368026%. 


"Represents  11.1%  of  all  FCC  FTEs. 
>*  Actual  percentage  is  24.5691982%. 
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Table  #2— Continued 


Category 


UHF  TV  (MM  1-10) 

UHF  TV  (MM  11-25) 

UHF  TV  (MM  26-50) 

UHF  TV  (Mkt  51-100) 

UHF  TV  (Remaining  MWs) 

UHF  TV  (Construction  Permit) 

Auxiliaries 

LPTV/FM  &  TV  Translators  4  Boosters 

Inti  Short  Wave 

TV  SateMite  (Any  Mkt)s«  - 

TV  Satellite  (Gonstnxtion  Permit)" 

MultipoirTt  DistntxJtion  Service*^ 

Total 


Revenue  re- 
quirement 


1.541,550 

1.164,350 

1.087,450 

1,084.600 

731 ,325 

576.375 

900.000 

1.210.400 

4,750 

68.200 

1.125 


Divided  by 
payment 
volume 


86 

73 

91 

136 

147 

145 

30,000 

7.120 

19 

110 

5 


21,000,000 


Equals  new 
tee 


17.925 

15.950 

11.950 

7,975 

4.975 

3.975 

30 

170 

250 

620 

225 

140 


55 

Congress , 

$500  fee  for  satellrte  statKXis  m  FY  1994.  While  not  legally 
in  order  to  calculate  a  Pr'  1995  fee  for  satellite  stabons 

for  UHF 
vision 


Unlike^M^i  ;«^'^  fV  1^5  t^  Tvlatellite  stafon  construction  pem,rt  fee  of  S225  was  detem,ined  by  taking  the  average  fee 
JHF  I  Sf  tetev.S,^rS^and  ruling  it  to  the  average  UHF/VHF  constrxx:tKxi  permrt  fee.  Using  these  relafionships  for  satellrte  tele- 
■5ucJrrtatky«  resute  m^  comouted  fee  of  $225  (rounded  to  the  nearest  $5)  kx  satellrte  televisKXi  statwn  construction  perrnite.  ^.    „  ^. 

^l?K^.rK^^rSr^rS^r^(tHC^^I  Mutt.po.nt  DisnbutKXi  Servk>e  (MDS  &  MMDS)  was  developed  as  p»rt  of  ^«  D<^stK:  Puble 
Fixed  RaS^  Sr^.  a  c^nni>n  earner  servx^e.  The  payment  unrts  are  included  in  the  total  volume  tor Jhe  Domest^  PublK:  Fixed  RadK)  ServK:e 
^iKted  irT^pS  C.  Regulatkjn  of  the  MDS  and  MMbS  seortces  has  been  transfened  to  the  Mass  Med«  Bureau. 


Appendix  F — Development  of  Cable 
Services  Regulatory  Fees 

Activity  Cost  Allocation:  The  Cable 
Services  Activity  was  allocated  25.7%  (361 
FTEs)  of  the  total  1,406  FTEs  associated  with 
all  regulatory  fee  activities."  The  same 
percentage  (25.7%)  was  applied  to  total 
regulatory  fee  activity  costs  ($116.4  million 
times  25.7%=$29.9  million). 

Revision  of  Payment  Unit  Volumes: 
Payment  volume  estimates  (units  of  payment) 
were  updated  for  FY  1995.  See  Table  #3 
below. 

Projected  Revenue  Using  FY  1994  Fee 
Amounts  &  Revised  FY  1995  Payment 


Volumes:  Projected  revenue  for  FY  1995  for 
Cable  Services  Activities  using  FY  1994  fee 
amounts  was  calculated  by  multiplying  the 
FY  1995  payment  volume  in  each  fee 
category  by  the  FY  1994  fee  amounts.  The 
resulting  total  revenue  in  these  categories 
totaled  approximately  $22.7  million.  This  is 
the  amount  of  revenue  we  would  collect  in 
this  category  if  we  did  not  change  any  fee 
amounts  from  FY  1994. 

Pro-Rata  Application  of  FY  1995  Revenue 
Requiremetn:  Because  projected  revenues 
using  FY  1994  fee  amounts  would  have 
resulted  in  collections  of  $7.2  million  less 
than  required  ($22.7  million  minus  $29.9 

TABLE  #3 


million),  proposed  Cable  Services  fees  for  FY 
1995  needed  to  be  adjusted  upward  by  32.0% 
($7.2  million  divided  by  $22.7  million  = 
32.0%) "  so  that  revenue  would  better 
approximate  the  $29.9  million  cost  allocation 
for  this  Activity.  Table  #3  below  shows 
revenue  requirements  that  were  computed  for 
each  fee  category  within  the  Cable  Services 
Activity. 

Calculation  of  Fee:  We  divided  each  of  the 
individual  revenue  requirements  shown  in 
the  chart  below  by  the  FY  1995  projected 
payment  volume  to  determine  the  new  fee 
requirement  for  each  fee  category  within  the 
Cable  Services  Activity. 


Category 


CARS  

Cable  Television  Systems 

Total  


Revenue  require- 
nf>ent 


5603,780 
29.400.000 


29.900.000 


Divkled  by  pay- 
ment volume 


2.082 
60,000,000 


Equals  new  fee 


290 
.49 


Appendix  G — Development  of  Common 
Carrier  Services  Regulatory  Fees 

Activity  Cost  Allocation:  The  Common 
Carrier  Activity  was  allocated  49.0%  (689 
FTEs)  of  the  total  1.406  FTEs  associated  with 
all  regulatory  fee  activities."  The  same 
f)ercentage  (49.0%)  was  applied  to  total 
regulatory  fee  activity  costs  ($116.4  million 
times  49.0%  =  $57.0  million). 

Revision  of  Payment  Unit  Volumes: 
Payment  volume  estimates  (units  of  payment) 
were  updated  for  FY  1995.  See  Table  #4 
below. 


Projected  Revenue  Using  FY  1994  Fee 
Amounts  &  Revised  FY  1995  Payment 
Volumes:  Projected  revenue  for  FY  1995  for 
Common  Carrier  Activities  using  FY  1994  fee 
amounts  was  calculated  by  multiplying  the 
FY  1995  payment  volume  in  each  fee 
category  by  the  FY  1994  fee  amounts.  The 
resulting  total  revenue  in  these  categories 
totaled  approximately  $28.4  million.  This  is 
the  amount  of  revenue  we  would  collect  in 
this  category  if  we  did  not  change  any  fee 
amounts  from  FY  1994. 

Pro-Rata  Application  of  FY  1995  Revenue 
Requirement:  Because  projected  revenues 


using  FY  1994  fee  amounts  would  have 
resulted  in  collections  of  $28.6  million  less 
than  required  ($57.0  million  minus  $28.4 
million).  Common  Carrier  fees  for  FY  1995 
needed  to  be  adjusted  upward  by  100.5% 
($28.6  million  divided  by  $28.4  million  = 
100.5%)  8  so  that  revenue  would  better 
approximate  the  $57.0  million  cost  allocation 
for  this  Activity.  Table  #4  below  shows 
revenue  requirements  that  were  computed  for 
each  fee  category  within  the  Common  Carrier 
Activity. 

Calculation  of  Fee:  We  divided  each  of  the 
individual  revenue  requirements  shown  in 


the  chart  below  by  the  FY  1995  projected 
payment  volume  to  determine  the  new  fee 


requirement  for  each  fee  category  within  the 
Common  Carrier  Activity: 

Table  #4 


Category 


Domestic  Public  Fixed  Radio . 

Cellular/Publk;  Mobile  Radio 

Public  Motwle  One-way  Paging 

International  Public  Fixed  Radio 

Earth  Stations  (VSATs/Mob.  Eq./Tr.  &  T/R) 

Space  Stations 

IXC,  LEC,  CAPS,  Other  Providers 

International  Circuits  

Total  


Revenue  re- 
quirement 


$1,960,000 

3,510.000 

392,000 

4.000 

1,114.740 

2.925.000 

46.310.880 

500.000 


57,000,000 


Divided  by  pay- 
ment volun>e 


14,000 

23.400,000 

19.600,000 

20 

3,378 

39 

52.626,000.000 

125.000 


Equals  new 
fee 


140 

.15 

.02 

200 

330 

75.000 

.00088 

4 


"  Represents  1 5.9%  of  all  FCC  FTEs. 
'•Actual  percentage  is  31.9619879%. 


•"Represents  30.3%  of  all  FCC  FTEs. 
•>  Actual  percentage  is  100.4512615%. 


Appendix  H — FY  1995  Guidelines  for 
Regulatory  Fee  Categories 

1.  The  guidelines  below  provide  an 
explanation  of  regulatory  fee  categories 
established  by  the  Schedule  of  Regulatory 
Fees  in  Section  9(g)  of  the  Communications 
Act,  47  U.S.C.  §  159(g)  as  modified  in  the 
instant  Memorandum  Opinion  and  Order. 
Where  regulatory  fee  categories  need 
interpretations  or  clarification,  we  have 
relied  on  the  legislative  history  of  Section  9, 
our  own  exp>erience  in  establishing  and 
regulating  the  Schedule  of  Regulatory  Fees 
for  Fiscal  Year  (FY)  1994  and  the  services 
subject  to  the  fee  schedule,  and  the 
comments  of  the  parties  in  our  proceeding  to 
adopt  fees  for  FY  1995.  The  categories  and 
amounts  set  out  in  the  schedule  have  been 
modified  to  reflect  changes  in  the 
Commission's  appropriation,  our  costs  of 
providing  the  regulatory  services  to  be 
recovered  by  the  fee  program,  additions  and 
changes  in  the  services  subject  to  the  fee 
requirement  and  the  benefits  derived  from 
the  Commission's  regulatory  activities.  The 
schedule  may  be  similarly  modified  or 
adjusted  in  future  years  to  reflect  changes  in 
the  Commission's  budget  and  in  the  services 
regulated  by  the  Commission.  See  47  U.S.C. 
§  159(b)  (2):  (3). 

J.  Private  Radio  Services 

2.  The  Private  Radio  Services  are  regulated 
by  the  Wireless  Telecommunications  Bureau. 
Two  levels  of  statutory  fees  were 
established^-exclusive  use  services  and 
shared  use  services.  Thus,  licensees  who 
generally  receive  a  higher  quality 
communication  channel  due  to  exclusive  or 
lightly  shared  frequency  assignments,  will 
pay  a  higher  fee  than  those  who  share 
marginal  quality  assignments.  This 
dichotomy  is  consistent  with  the  directive  of 
section  9  that  the  regulatory  fees  reflect  the 
benefits  provided  to  the  licensees.  See  47 
U.S.C.  §  159(b)(1)(A).  In  addition,  because  of 
the  generally  small  amount  of  the  fees 
assessed  against  Private  Radio  Service 
licensees,  applicants  for  new  licenses  and 
reinstatements  and  for  renewal  of  existing 
licenses  are  required  to  pay  a  regulatory  fee 
covering  the  entire  license  term,  with  only  a  ' 
percentage  of  all  licensees  paying  a 
regulatory  fee  in  any  one  year.  Applications 
for  modification  or  assignment  of  existing 


authorizations  do  not  require  the  payment  of 
regulatory  fees.  The  expiration  date  of  those 
authorizations  will  reflect  only  the  unexpired 
term  of  the  underlying  license  rather  than  a 
new  license  term. 

3.  There  have  been  no  changes  from  FY 

1994  in  the  rules  for  calculating  and  paying 
regulatory  fees  in  the  Private  Radio  Services. 

a.  Exclusive  Use  Services 

4.  Land  Mobile  Services:  Regulatees  in  this 
category  include  those  authorized  under  Part 
90  of  the  Commission's  Rules  to  provide 
limited  access  Wireless  Radio  service  that 
allows  high  quality  voice  or  digital 
communications  between  vehicles  or  to  fixed 
stations  to  further  the  business  activities  of 
the  licensee.  These  services,  using  the  220- 
222  MHz  band  and  frequencies  at  470  MHz 
and  above,  may  be  offered  on  a  private  carrier 
basis  in  the  Specialized  Mobile  Radio 
Services  (SMRS). 

5.  For  FY  1995,  Land  Mobile  licensees  will 
pay  a  $6  annual  regulatory  fee  per  license, 
payable  for  an  entire  five  or  ten  year  license 
term  at  the  time  of  application  for  a  new, 
renewal  or  reinstatement  license.^^  The  total 
regulatory  fee  due  is  either  $30  for  a  license 
with  a  five  year  term  or  $60  for  a  license  with 
a  10  year  term. 

6.  Microwave  Services:  Set  forth  in  the  FY 

1995  fee  schedule  within  the  Wireless  Radio 
Service  category,  these  services  include 
private  microwave  systems  and  private 
carrier  systems  authorized  under  Part  94  of 
the  Commission's  Rules  to  provide 
telecommunications  services  between  fixed 
{>oints  on  a  high  quality  channel  of 
communications.  Microwave  systems  are 
often  used  to  relay  data  and  to  control 
railroad,  pipeline  and  utility  equipment.  For 
FY  1995,  Microwave  licensees  will  pay  a  $6 
annual  regulatory  fee  per  license,  payable  for 
an  entire  five  year  license  term  at  the  time 

of  application  for  a  new,  reinstatement  or 
renewal  license.  The  total  regulatory  fee  due 
is  $30  for  the  five  year  license  term. 

7.  Interactive  Video  Data  Service  (IVDSj: 
As  set  forth  in  the  FY  1995  fee  schedule 
within  the  Wireless  Radio  Service  category, 


"2  Although  this  fee  category  includes  licenses 
with  ten  year  terms,  the  estimated  volume  of  ten 
year  license  applications  in  FY  1995  is  less  than 
one  tenth  of  one  percent  and,  therefore,  is 
statistically  insignificant. 


rVDS  is  a  two-way  point-to-multi-point  radio 
service  allocated  high  quality  channels  of 
communications  and  authorized  under  Part 
95  of  the  Commission's  Rules.  IVDS  provides 
information,  products  and  services,  and  also 
the  capability  to  obtain  responses  from 
subscribers  in  a  specific  service  area.  IVDS  is 
offered  on  a  private  carrier  basis.  For  FY 
1995,  rVDS  licensees  will  pay  a  $6  annual 
regulatory  fee  f>er  license,  ptayable  for  an 
entire  five  year  license  term  at  the  time  of 
application  for  a  new,  reinstatement  or 
renewal  license.  The  total  regulatory  fee  due 
is  $30  for  the  five  year  term  of  the  license. 

b.  Shared  Use  Services 

8.  Marine  (Ship)  Service:  This  service  is  a 
shipboard  radio  service  authorized  under 
Part  80  of  the  Commission's  Rules  to  provide 
telecommunications  between  watercraft  or 
between  watercraft  and  shore-based  stations. 
Radio  installations  are  required  by  domestic 
and  international  law  for  large  passenger  or 
cargo  vessels.  Radio  equipment  may  be 
voluntarily  installed  on  smaller  vessels,  such 
as  recreational  boats.  For  FY  1995.  Marine 
(Ship)  Station  licensees  will  pay  a  S3  annual 
regulatory  fee  per  station,  payable  for  an 
entire  ten  year  license  term  at  the  time  of 
application  for  a  new,  reinstatement  or 
renewal  license.  The  total  regulatory  fee  due 
is  $30  for  the  ten  year  license  term. 

9.  Marine  (Coast)  Service:  This  service,  set 
forth  in  the  FY  1995  Schedule  of  Regulatory 
Fees  within  the  Wireless  Radio  Service 
category,  includes  land-based  stations  in  the 
maritime  services,  authorized  under  Part  80 
of  the  Commission's  Rules,  to  provide 
communications  services  to  ships  and  other 
watercraft  in  coastal  and  inland  waterways. 
For  FY  1995,  licensees  will  pay  a  S3  annual 
regulatory  fee  per  call  sign,  payable  for  the 
entire  five  year  license  term  at  the  time  of 
application  for  a  new,  reinstatement  or 
renewal  lic:ense.  The  total  regulatory  fee  due 
is  S15  f>er  call  sign  for  the  five  year  license 
term. 

10.  Private  Land  Mobile  (Other)  Services: 
These  services,  set  forth  in  the  FY  1995 
Schedule  of  Regulatory  Fees  within  the 
Wireless  Radio  Service  category,  include 
Land  Mobile  Radio  Services  operating  under 
Parts  90  and  95  of  the  Commission's  Rules. 
Services  in  this  category  provide  one  or  two 
way  communications  between  vehicles, 
persons  or  to  fixed  stations  on  a  shared  basis 
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and  include  radiolocation  services,  private  regulatory  fee  due  would  be  $30  per  Ucense  e.  Commercial  Television  Satellite  Stations 

carrier  paging  services,  industrial  radio  for  the  ten  year  license  term.*'  20.  Commonly  owned  Television  Satellite 

services  and  land  transportation  radio  Mass  Media  Bureau  Stations  in  any  market  (authorized  pursuant 

services.  For  FY  1995.  licensees  of  services  -^  »»  s  to  Note  5  of  Section  73.3555  of  the 

in  this  category  will  pay  a  $3  annual  15.  The  regulatory  fees  for  the  Mass  Media  Commissions  Rules)  that  retransmit 

regulatory  fee  per  call  sign,  payable  for  an  fee  category  apply  to  broadcast  licensees  and  prograniming  of  the  primary  station  are 

entire  five  year  license  term  at  the  time  of  permittees.  Noncommercial  Educational  assessed  a  fee  of  $620  annually.  Only  those 

application  for  a  new.  reinstatement  or  Broadcasters  are  exempt  from  the  fees.  stations  designated  as  Television  Satellite 

renewal  license.  The  total  regulatory  fee  due  ^  Commercial  AM  and  FM  Radio  Stations  in  the  1994  edition  of  the  Television 

is  $15  for  the  five  year  license  term.  There  cateBories  include  licensed  and  CaWe  Factbook  are  eligible  to  submit  the 

'in^i^^'T^ri^^^isTi  ^£'s^^.!^iipS:^^^<<^  5^^,«^^p.,™„„^^™.,o,u,.. 

— ^,.~  «.f  fnrtK  in  tha  FY  1 QQ";  Srhndiile  Commissions  Rules.  The  regulatory  fees  for  ^^^^  °'  siauon  anu  marmi. 

^^{.tyZs^T^rr^eW^  AM  and  FM  Stations  for  FY  1995  are  as  f.  Construction  Permits-<k,mmercial  VHF 

Service  category,  include  stations  authorized  follows:  Television  Stations 

to  provide  communications  between  aircraft  AM  Radio  21.  This  category  includes  holders  of 

and  from  aircraft  to  ground  stations  and  Class  A  $1,120  permits  to  construct  new  Commercial  VHF 

includes  frequencies  used  to  communicate  Class  B !"..!!!!!!!!!!"!!!]!!!.!!!.!!""....!620  Television  Stations.  For  FY  1995  VHF 

with  air  traffic  control  facilities  pursuant  to  class  C !""!!!!.!!!!!!!.!!!.!!!!!!!!!!!!!!. .250  p«nnittees  will  pay  an  annual  regulatory  fee 

Part  87  of  the  Commission  s  Rules.  For  FY  class  D ]!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!. .310  $4,975.  Upon  issuance  of  an  operating 

1995.  licensees  of  Aviation  (Aircraft)  Stations  " license,  this  fee  would  no  longer  be 

will  pay  a  $3  annual  regulatory  fee  per  PM  Radio  applicable.  Instead,  licensees  would  pay  a  fee 

station,  payable  for  the  entire  ten  year  license  Qasses  C,  Cl.  C2.  B $1,120  based  upon  the  designated  market  of  the 

term  at  die  time  of  application  for  a  new,  Classes  A,  Bl,  C3 745  station. 

reinstatement  or  renewal  license^  The  total  ^  Construction  Permits-Commercial  AM  g.  Construction  Permits-Commercial  UHF 

regulatory  fee  due  IS  $30  per  station  for  the  ^^.^  Television  Stations 
ten  year  license  term. 

12.  Aviation  (Ground)  Service:  This  17.  This  category  includes  holders  of  22.  This  category  includes  holders  of 

service,  set  forth  in  the  FY  1995  Schedule  of  permits  to  construct  new  Commercial  AM  permits  to  construct  new  VHF  Television 

Regulatory  Fees  within  the  Wireless  Radio  Stations.  For  FY  1995  permittees  will  pay  a  Stations.  For  FY  1995  UHF  Television 

Service  category,  includes  stations  fee  $125  for  each  permit  held.  Upon  issuance  permittees  will  pay  an  annual  regulatory  fee 

authorized  to  provide  ground-based  of  an  operating  license,  this  fee  would  no  $3,975.  Upon  issuance  of  an  operating 

communications  to  aircraft  for  weather  or  longer  be  applicable  and  licensees  would  be  license,  this  fee  would  no  longer  be 

landing  information,  or  for  logistical  support  required  to  pay  the  applicable  fee  for  the  applicable,  instead,  licensees  would  pay  a  fee 

pursuant  to  Part  87  of  the  Commission's  designated  class  of  the  station.  iMsed  upon  the  designated  market  of  the 

Rules.  For  FY  1995,  licensees  of  Aviation  j.  Construction  Permits— Conmiercial  FM  station. 

(Ground)  Stations  will  pay  a  $3  annual  Rg^io  h.  Construction  Permits— Satellite  Television 

eThJ^n  rar^i^\"tenraS:?C^e';^f  18.  Tliis  category  includes  holders  of  ,  Stations 

application  for  a  new.  reinstatement  or  permits  to  construct  new  Commercial  FM  23.  The  fee  for  UHF  and  VHF  Television 

renewal  license.  The  total  regulatory  fee  is  Stations.  For  FY  1995  permittees  will  pay  a  Satellite  Station  construction  permits  for  FY 

$15  per  call  sign  for  the  five  year  license  fee  of  $620  for  each  permit  held.  Upon  ^995  [g  $225.  An  individual  regulatory  fee 

tgnn  issuance  of  an  operating  license,  this  fee  payment  is  to  be  made  for  each  Television 

13  General  Mobile  Radio  Service  (GMRS):  would  no  longer  be  applicable.  Instead.  Satellite  Station  construction  permit  held. 

These  services,  set  forth  in  the  FY  1995  licensees  would  pay  a  regulatory  fee  based  .  ^^^  p^^^^  Television.  FM  Translator  and 

Schedule  of  Regulatory  Fees  within  the  upon  the  desipiated  class  of  the  station.  ^^^^^^  Stations,  TV  Translator  and  Booster 

Wireless  Radio  Service  category,  include  "here  are  no  changes  in  the  rules  lor  Stations 

Land  Mobile  Radio  licensees  providing  calculating  and  submitting  regulatory  fees  by  .     ,   j     ,        o 

personal  and  limited  business  FM  construction  permittees.  ^4  Jh^  category  includes  Low  Power 

communicaUons  between  vehicles  or  to  fixed  d.  Commercial  Television  Stations  '^'^  Television  stations  operating 

.t^nr.^.  (^^  ^\,^^  t-ir,™  t«,ri.u,Qi/  under  Part  74  of  the  Commission  s  Rules 

S^'J^c^  ionTp3am  m  P^  95  of  the  ^  ^^  This  category  includes  Ucens^  ^jUi  a  transmitter  power  output  limited  to 

Commissions  Rules,  For  FY  1995.  GMRS  Commercial  VHF  and  UHF  Telev.s^n  q.OI  kw  for  a  UHF  facihty  and,  generally.  1 

licensees  will  pay  a  $3  annual  regulatory  fee  Stations  cover^  under  Part  73  of  the  ^^  for  a  VHF  facility.  Low  Power  Television 

per  license.  paVable  for  an  entirefive  year  Cominission  s  Rules,  except  commonly  (lptV)  stations  may  retransmit  the  programs 

Ucense  term  at  the  time  of  application  for  a  °Yf  ^'^  Television  Satellite  Stations^  and  signals  of  a  TV  Broadcast  Station, 

new.  reinstatement  or  renew^  license.  The  addressed  separately  below  The  fees  for  each  originate  programming,  and/or  operate  as  a 

total  regulatory  fee  due  is  $1 5  per  license  for  category  of  staUon  are  as  follows:  subscription  service.  This  category  also 

the  five  year  license  term.  VHF  Markets  1-10 $22,420  includes  translators  and  boosters  operating 

c  Amateur  Radio  Vanitv  Call-Sims  VHF  Markets  11-25 19,925  under  Part  74  which  rebroadcast  the  signals 

c  Amateur  Radio  Vanity  Call  bigns  VHF  Markets  26-50 14.950  of  full  service  stations  on  a  frequency 

14.  Amateur  Vanity  Call-Signs:  As  set  forth  yj^  Markets  51-100 9,975  different  from  the  parent  station  (translators) 

forth  in  the  FY  1995  Schedule  of  Regulatory  yj^p  Remaining  Markets"!r."!!"!!!"""...!..6!225  or  on  the  same  frequency  (boosters).  We  have 

Fees  within  the  Wireless  Radio  Service  impw    wt    i-in  $17  925  amended  the  fee  schedule  to  include  FM 

category,  the  fee  covers  voluntary  requests  for  ^"i  w    v  ,    ,  1   ,= is  q^n  Translator  and  Booster  stations  in  this  fee 

specific  call-signs  in  the  Amateur  Radio  J^"^  vi    t  ,    lltn 1 1  Qsn  service  because  we  believe  these  facilities 

Service  authorized  under  part  97  of  the  M"£.  ^^T  ,   ^?" inn' ,  q„  were  inadvertently  omitted  from  the  statutory 

Commissions  Rules.  For  FY  1995.  applicants  H"^  Markets  5i-iuo /.a/a  ^^  schedule  and  we  are  unaware  of  any 

for  Amateur  Vanity  Call-Signs  will  pay  a  $3  UHF  Remaining  Markets 4,975  ^^^  ^^^  ^^  establish  a  fee  for  these 

annual  regulatory  fee  per  call-sign,  payable  services.  We  have  also  received  requests  for 

for  an  entire  ten  year  license  term  at  the  time  "  Section  9(h)  exempts  "amateur  radio  operator  waivers  of  the  regulatory  fees  from  operators 

of  application  for  a  vanity  caU  sign.  The  total  ^^r^^J^^.^^Z^I^^^^.T^^^^^^  of  conimunity  based  Translators  These 

Section  9(g)'s  fee  schedule  explicitly  includes  Translators  are  generally  not  affihated  with 

"Amateur  vanity  call  signs"  as  a  category  subject  to  commercial  broadcasters,  they  are  nonprofit, 

the  payment  of  a  regulatory  fee.  nonprofitable,  or  only  marginally  profitable. 
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serve  small  rural  communities,  and  are 
supported  financially  by  the  residents  of  the 
communities  served.  We  are  aware  of  the 
difficulties  these  Translators  have  in  paying 
even  minimal  regulatory  fees,  and  we  will 
address  those  concerns  in  the  ruling  on 
reconsideration  of  the  FY  1994  Order.  The 
stations  in  this  category  are  secondary  to  full 
service  stations  in  terms  of  frequency 
priority.  For  FY  1995,  licensees  in  this 
category  will  pay  a  regulatory  fee  of  $170  for 
each  license  held. 

j.  Broadcast  Auxiliary  Stations 

25.  This  category  includes  licensees  of 
remote  pickup  stations.  Aural  Broadcast 
Auxiliary  Stations,  Television  Broadcast 
Auxiliary  Stations,  and  Low  Power  Auxiliary 
Stations,  authorized  under  Part  74  of  the 
Commission's  Rules.  Auxiliary  Stations  are 
generally  associated  with  a  ftarticular 
television  or  radio  broadcast  station  or  cable 
television  system.  For  FY  1995  licensees  of 
Commercial  Auxiliary  Stations  will  ftay  a  $30 
annual  regulatory  fee  on  a  per  call  sign  basis. 

k.  International  HF  Broadcast  (Short  Wave) 

26.  This  category  covers  International 
Broadcast  Stations  licensed  under  Part  73  of 
the  Commission's  Rules  to  op>erate  on 
frequencies  in  the  5.950  khz  to  26,100  Khz 
range  to  provide  service  to  the  general  public 
in  foreign  countries.  The  fees  for 
International  HF  Broadcast  Stations  are  set 
forth  in  the  International  Service  category  in 
the  FY  1995  fee  schedule.  For  FY  1995 
International  HF  Broadcast  Stations  will  pay 
an  annual  regulatory  fee  of  $250  per  station 
license. 

3.  Cable  Services 

a.  Cable  Television  Systems 

27.  This  category  includes  operators  of 
Cable  Television  Systems,  providing  or 
distributing  programming  or  other  services  to 
subscribers  under  Part  76  of  the 
Commission's  Rules.  For  FY  1995  Cable 
Systems  will  pay  a  regulatory  fee  of  $.49  per 
subscriber.^ 

28.  Payments  for  Cable  Systems  are  to  be 
made  on  a  per  subscriber  by  community  unit 
basis  as  of  December  31.  1994.  as  reported  on 
each  Cable  System's  1994  Annual  Report  of 
Cable  Systems  (FCC  Form  325).  Cable 
Systems  should  determine  their  subscriber 
numbers  by  calculating  the  number  of  single 
family  dwellings,  the  number  of  individual 
households  in  multiple  dwelling  units,  e.g., 
apartments,  condominiums,  mobile  home 
parks,  etc..  paying  at  the  basic  subscriber 
rate,  the  number  of  bulk  rate  customers  and 
the  number  of  courtesy  or  fee  customers.  In 
order  to  determine  the  number  of  bulk  rate 
subscribers,  a  system  should  divide  its  bulk 
rate  charge  by  the  annual  subscription  rate 
for  individual  households.  See  FY  1994 
Order.  Appendix  B  at  para.  31. 

b.  Cable  Antenna  Relay  Service 

29.  This  category  includes  Cable  Antenna 
Relay  Service  (CARS)  stations  used  to 
transmit  television  and  related  audio  signals. 


"Cable  systems  are  to  pay  their  regulatory  fees 
on  a  per  subscriber  basis  rather  than  per  1.000 
subscribers  as  set  forth  in  the  statutory  fee  schedule. 
See  FY  1994  Order  at  para.  100. 


signals  of  AM  and  FM  Broadcast  Stations  and 
cablecasting  from  the  point  of  reception  to  a 
terminal  point  frt>m  where  the  signals  are 
distributed  to  the  public  by  a  Cable 
Television  System.  For  FY  1995.  licensees 
will  pay  an  annual  regulatory  fee  of  $290  per 
CARS  license. 

4.  Common  Carrier  Services 

a.  Mobile  Services 

30.  Public  Mobile/Cellular  Radio  Services: 
These  services  are  included  within  the  FY 
1995  Schedule  of  Regulatory  Fees  in  the 
Wireless  Radio  Service  category.  They 
include  common  carriers  and  others  (e.g., 
cellular  radio  licensees)  offering,  under  Parts 
22  and  24  of  the  Commission's  Rules,  a  wide 
variety  of  land-based  or  air-to-ground  mobile 
telephone,  paging  or  data  transmission 
services  to  the  public.  Licensees  include 
those  using  radio  to  provide  telephone 
services  at  fixed  locations,  such  as  Basic 
Exchange  Telecommunications  Radio 
Services,  Rural  Radio  and  Offshore  Radio. 

31.  For  FY  1995,  each  licensee  in  the 
Public  Mobile/Cellular  Radio  Services  will 
pay  an  annual  regulatory  fee  for  each  mobile 
or  cellular  unit  (mobile  or  cellular  call  sign 
or  telephone  number),  including  paging 
units,  assigned  to  its  customers,  including 
resellers  of  its  services.  For  FY  1995,  the 
regulatory  fee  is  S.15  per  unit. 

32.  Public  Mobile  One-Way  Paging 
Services:  These  services  are  included  within 
the  FY  1995  Schedule  of  Regulatory  Fees  in 
the  Wireless  Radio  Service  category.  They 
include  common  carriers  offering,  under 
Parts  22  of  the  Commission's  Rules,  one-way 
p>aging  services  to  the  public. 

33.  For  FY  1995,  each  licensee  in  the 
Public  Mobile  One-Way  Paging  Services  will 
pay  an  annual  regulatory  fee  for  each  paging 
unit,  assigned  to  its  customers,  including 
resellers  of  its  services.  For  FY  1995.  the 
regulatory  fee  of  $.02  per  unit. 

b.  Fixed  Radio  Services 

34.  Domestic  Public  Fixed  Radio  Service: 
This  category  includes  licensees  in  the  Point- 
to-Point  Microwave  Radio  Service.  Local 
Television  Transmission  Radio  Service. 
Digital  Electronic  Message  Service. 
Multipoint  Distribution  Service  (MDS),  and 
Multichannel  Multipoint  Distribution  Service 
(MMDS),  authorized  under  Part  21  of  the 
Commission's  Rules  to  use.microwave 
frequencies  for  video  and  data  distribution 
within  the  United  States.  For  FY  1995. 
Domestic  Public  Fixed  Radio  Service 
licensees  pay  a  S140  annual  regulatory  fee 
per  call  sign,  payable  on  a  specified  date  to 
be  announced  by  the  Commission. 

35.  International  Public  Fixed  Radio 
Service:  This  fee  category  includes  common 
carriers  authorized  under  Part  23  of  the 
Commission's  Rules  to  provide  radio 
communications  between  the  United  States 
and  a  foreign  point  via  microwave  or  HF 
troposcatter  systems,  other  than  satellites  and 
satellite  earth  stations,  but  not  including 
service  between  the  United  States  and 
Mexico  and  the  United  States  and  Canada 
using  frequencies  above  72  MHz.  For  FY 
1995.  International  Public  Fixed  Radio 
Service  licensees  will  pay  a  $200  annual 
regulatory  fee  per  call  sign,  payable  on  a 


specified  date  to  be  announced  by  the 
Commission. 

c.  VSATs  and  Equivalent  C-Band  Stations/ 
Mobile  Satellite  Earth  Stations 

36.  VSATs  and  Equivalent  C-Band 
Stations:  This  fee  category  includes  VSAT 
Earth  Stations  and  equivalent  C-Band  Earth 
Stations  and  antennas  and  earth  station 
systems  comprised  of  very  small  aperture 
terminals  operating  in  the  12  and  14  GHz 
bands  and  providing  a  variety  of 
communications  services  to  other  stations  in 
the  network.  VSAT  systems  consist  of  a 
network  of  technically-identical  small  Fixed- 
Satellite  Earth  Stations  which  often  include 

a  larger  hub  station.  VSAT  Earth  Stations  and 
C-Band  Equivalent  Earth  Stations  are 
authorized  pursuant  to  Part  25  of  the 
Commission's  Rules.  Mobile  Satellite  Earth 
Stations,  operating  pursuant  to  Part  25  of  the 
Commission's  Rules  under  blanket  licenses 
for  mobile  antennas  (transceivers),  are 
smaller  than  one  meter  and  provide  voice  or 
data  communications,  including  ptosition 
location  information  for  mobile  platforms 
such  as  cars,  buses  or  trucks.  For  FY  1995, 
licensees  of  VSATs  and  Mobile  Satellite 
Earth  Stations  will  pay  an  annual  regulatory 
fee  of  $330  per  authorization  or  registration. 

d.  Fixed  Satellite  Earth  Stations 

37.  Transmit/Receive  and  Transmit  Only 
Earth  Stations.  This  category  includes  fixed- 
satellite  transmit/receive  and  transmit  only 
earth  station  antennas,  authorized  or 
registered  under  Part  25  of  the  Commission's 
Rules,  o(>erated  by  private  and  public  carriers 
to  provide  telephone,  television,  data,  and 
other  forms  of  communications.  The 
prof>osed  fees  for  this  fee  category  are  set 
forth  in  the  FY  1995  fee  schedule  in  the 
International  Service  category.  Included  in 
this  category  are  telemetry,  tracking,  and 
control  (TT&C)  ear  stations  and  earth  station 
uplinks. 

38.  For  FY  1995  licensees  of  transmit/ 
receive  and  transmit  only  earth  stations  will 
pay  a  fee  of  S330  p>er  authorization  or 
registration. 

39.  Received  only  earth  stations.  For  FY 
1995  there  is  no  regulatory  fee  for  receive- 
only  earth  stations. 

e.  Space  Stations  (Geosynchronous) 

40.  Geosynchronous  Space  Stations  set 
forth  in  the  FY  1995  Schedule  of  regulatory 
Fees  within  the  International  Service 
category,  are  domestic  and  international 
satellites  ptositioned  in  orbit  to  remain 
approximately  fixed  relative  to  the  earth. 
They  are  authorized  under  Part  25  of  the 
Commission's  Rules  to  provide 
communications  between  satellites  and  earth 
stations  on  a  common  carrier  and/or  private 
carrier  basis.J^or  FY  1995,  entities  authorized 
to  operate  Geosynchronous  Space  Stations  in 
accordance  with  section  25.120(d)  will  be 
assessed  an  annual  regulatory  fee  of  S75.000 
per  operational  station  in  orbit.  Payment  is 
required  for  any  Geosynchronous  Satellite 
that  has  been  launched  and  tested  and  is 
authorized  to  provide  service. 

f.  International  Bearer  Circuits 

41.  Regulatory  fees  for  International  Bearer 
Circuits  are  set  forth  in  the  International 
Service  category  in  the  FY  1995  fee  schedule. 
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The  proposed  fee  is  to  be  paid  by  the 
facilities-based  common  carrier  activating  the 
circuit  in  any  transmission  facility  for  the 
provision  of  service  to  an  end  user  or  resale 
carrier.  Payment  of  the  fee  for  bearer  circuits 
sold  on  an  indefeasible  right  of  use  (IRU) 
basis  or  leased  to  any  customer  other  than  an 
international  common  carrier  authorized  by 
the  Commission  to  provide  U.S.  international 
common  carrier  services.  Compare  FY  1994 
Order  at  5367.  The  fee  is  based  upon  active 
64  Kbps  circuits,  or  equivalent  circuits. 
Under  this  formulation,  64  Kbps  circuits  or 
their  equivalent  will  be  assessed  a  fee. 
Equivalent  circuits  include  the  64  Kbps 
circuit  equivalent  of  larger  bit  stream  circuits. 
For  example,  the  64  Kbps  circuit  equivalent 
of  a  2.048  Mbps  circuit  is  30  64  Kbps  circuits. 
Analog  circuits  such  as  3  and  4  KHz  circuits 
used  for  international  service  are  also 
included  as  64  Kbps  circuits.  However, 
circuits  derived  from  64  Kbps  circuits  by  the 
use  of  digital  circuit  multiplication  systems 
are  not  equivalent  64  Kbps  circuits.  Such 
circuits  are  not  subject  to  fees.  Only  the  64 
Kbps  circuit  from  which  they  have  been 
derived  will  be  subject  to  payment  of  a  fee. 
For  FY  1995,  the  regulatory  fee  is  $4.00  for 
each  active  64  Kbps  circuit  or  equivalent.  For 
analog  television  channels  we  will  assess  fees 
as  follows: 


Analog  Television  Channel  Size 
in  MHz  Circuits 


36 
24 
18 


No.  of 

equivalent 

64  Kbps 


630 
288 
240 


g.  Inter-Exchange  and  Local  Exchange 
Carriers,  Competitive  Access  Providers.  Pay 
Telephone  Providers,  and  other  Non-Mobile 
Providers  of  Interstate  Service 

42.  We  have  revised  the  Schedule  of 
Regulatory  Fees  for  carriers  to  include  not 
only  IXCs,  LECs  and  CAPs,  but  also  domestic 
and  international  carriers  that  provide 
operator  services,  WATS,  800,  900,  telex, 
telegraph,  video,  other  switched,  interstate 
access,  special  access,  and  alternative  access 
services  either  by  using  their  own  facilities 
or  by  reselling  facilities  and  services  of  other 
carriers  or  telephone  carrier  holding 
companies,  and  companies  other  than 
traditional  local  telephone  comp>anies  that 
provide  interstate  access  services  to  long 
distance  carriers  and  other  customers. 

43.  These  common  carriers,  including 
resellers,  must  submit  fee  payments  based 
upon  their  proportionate  share  of  gross 
interstate  revenues  using  the  methodology 
that  we  have  adopted  for  calculating 
contributions  to  the  TRS  fund.  See 
Telecommunications  Relay  Services,  8  FCC 
Red  5300  (1993).  In  order  to  avoid  imposing 
any  double  payment  burden  on  resellers,  we 
will  permit  carriers  to  subtract  from  their 
gross  interstate  revenues  as  reported  to  NECA 
in  connection  with  their  TRS  contribution, 
any  payments  made  to  underlying  carriers  for 
the  telecommunications  facilities  or  services, 
including  payments  for  interstate  access 
service.  For  FY  1995,  carriers  will  multiply 
their  gross  revenue  figure  by  the  0.00088  to 
determine  the  appropriate  fee  for  this 


category  of  service  and  may  reduce  this 
amount  by  the  total  amount  of  their 
payments  to  underlying  carriers  for 
teleconwnunications  facilities  or  services. 

44.  The  FY  1995  revenue  requirement  for 
this  category  is  $46,310,880.  For  FY  1995, 
carriers  will  multiply  their  gross  revenue 
figvire  by  0.00088  to  determine  the 
appropriate  fee  for  this  category  of  service 
and  may  reduce  this  amount  by  the  total 
amount  of  their  payments  to  underlying 
carriers  for  telecommunications  facilities  or 
services. 

Appendix  I — Description  of  FCC 
Activities 

Executive  Direction  and  Support:  Overall 
policy  direction,  program  development  and 
executive  direction  as  provided  by  the 
Chairman  and  staff.  Commissioners  and  their 
staffs  and  by  the  Managing  Director.  Also 
includes  support  services  such  as 
management  planning,  budgeting  and 
financial  management,  personnel  resource 
management,  information  resources 
management  and  ADP  operations,  security, 
and  administrative  and  office  services. 
Includes  the  activities  of  the  Office  of 
Legislative  Affairs  and  the  Office  of  the 
Inspector  General.  These  costs  are  not 
recoverable  through  regulatory  fees. 

Legal  Services:  Legal  review  and  support 
services  including  matters  of  administrative 
law,  litigation  and  adjudication.  Includes  the 
Office  of  General  Counsel,  Office  of 
Administrative  Law  Judges  and  the  Review 
Board.  These  costs  are  not  recoverable 
through  regulatory  fees. 

Authorization  of  Service:  The  authorization 
or  licensing  of  radio  stations, 
telecommunications  equipment  and  radio 
operators.  Also  includes  the  authorization  of 
common  carrier  services  and  facilities.  These 
costs  are  not  recoverable  through  regulatory 
fees. 

Policy  and  Rule  ^4aki^g:  Formal  inquiries, 
rule  making  proceedings  to  establish  or 
amend  the  Commission's  rules  and 
regulations,  action  on  petitions  for  rule 
making  and  requests  for  rule  interpretations 
or  waivers;  economic  studies  and  analyses; 
spectrum  planning,  modeling,  propagation- 
interference  analyses  and  allocation;  and 
development  of  equipment  standjirds.  Also 
includes  policy  and  rule  making  associated 
with  FCC  participation  in  international 
organizations,  conferences  and  negotiations. 
These  costs  are  recoverable  through 
regulatory  fees. 

Enforcement:  Enforcement  of  the 
Commission's  rules,  regulations  and 
authorizations,  including  investigations, 
inspections,  compliance  monitoring  and 
sanctions  of  all  types.  Also  includes  the 
receipt  and  disposition  of  formal  and 
informal  complaints  regarding  common 
carrier  rates  and  services,  the  review  and 
acceptance/rejection  of  carrier  tariffs,  and  the 
review,  prescription  and  audit  of  carrier 
accounting  practices.  These  costs  are 
recoverable  through  regulatory  fees. 

International:  The  preparation  for  and 
participation  in  international,  regional  and 
bilateral  conferences,  meetings  and 
negotiations;  and  administration  of 
Commission  responsibilities  under 


international  radio  regulations  and  other 
treaties,  conventions  and  agreements.  Also 
includes  activities  associated  with 
international  frequency  coordination  and 
notification.  These  costs  are  recoverable 
through  regulatory  fees. 

Public  Information  Services:  The 
publication  and  dissemination  of 
Conunission  decisions  and  actions,  and 
related  activities;  public  reference  and  library 
services:  the  duplication  and  dissemination 
of  Commission  records  and  databases;  the 
receipt  and  disposition  of  public  inquiries; 
consumer,  small  business  and  public 
assistance;  and  public  affairs  and  media 
relations.  These  costs  are  recoverable  through 
regulatory  fees. 

Comments  were  filed: 
— Ehidman  Communications  Corp. 
— Sandra  R.  Swanson 
— Bruce  Hood 
— KGRR-FM  97.3 
— Sierra  Cascade  Communications 
— Coleman  Broadcasting  Company 
— WTIM  et  al. 

— Aircraft  Owners  and  Pilots  Association 
— Personal  Conununications  Industries 

Association 
— Fant  Broadcasting  Company 
— Grove  Cable  Co. 
—United  States  Coast  Guard 
— AllNet  Communication  Services,  Inc. 
— MobileMedia  Communications 
— KVPA 

— Sovereign  Broadcasting,  Inc. 
— KVRW-FM 

— Northern  Broadcasting,  Inc. 
— PanAmSat  Corporation 
— Competitive  Telecommunications 
Association 

— LDDS  Communications,  Inc. 

— Ameritech 

— Cablevision  Industries  Corp. 

— Montana  Broadcasters  Association 

— Century  Cellunet,  Inc. 

—GTE  Services  Corp. 

— Maine  Association  of  Broadcasters 

— James  P.  Wagner 

— Livingston  Radio  Company 

— Associated  Press 

— Frontier  Cellular  Holding.  Inc. 

— Sprint  Corporation 

— De  La  Hunt  Broadcasting 

— Cable  Telecommunications  Association 

— Columbia  Communications  Corp. 

— Hertz  Technologies,  Inc. 

— National  Cable  Television  Association,  Inc. 

— KUSK.  Inc. 

— Duhamel  Broadcasting  Enterprises 

— Southwestern  Bell,  Inc. 

—EDS  Corp. 

— Wireless  Cable  Association  International, 
Inc. 

— MCI  Telecommunications  Corporation 

— MFS  Communications  Company,  Inc. 

— AllTell  Mobile  Communications 

— America's  Carriers  Telecommunications 
Association 

— Mid-State  Television,  Inc. 

— Whithers  Broadcasting  Company  of  Texas. 
elaL 

— National  Association  of  Broadcasters 

— American  Public  Conununications  Council 

— Radio  840,  Inc. 

— Teleport  Communication's  Group,  Inc. 

—Bell  Atlantic 


— Cellular  Telecommunications  Industry 

Association 
— Comsat  General  Corp. 
— NYNEX  companies 
— Association  for  Local  Telecommunications 

Services 
— Telecommunications  Resellers  Association 
— Broadcast  Media  Associates 
— National  Exchange  Carriers  Association, 

Inc. 
— Cablevision  Lightpath,  Inc. 
— Beaverkettle  Company 
— Comsat  Video  Enterprises 
— Stellar  Communications 
— Bloomington  Broadcasting 
— Washington  Broadcasting  Company 
— American  Radio  Relay  League 
— U.S.  West  Communications 
—AT&T 
— WPKR  Radio 

— GE  American  Communications 
— Avis  Rent  A  Car 
— Airtouch  Paging 
— Thomas  Clements 
— KBZQ-FM 

— C&S  Radio-South  Fork  LP. 
— National  Cable  Television  Assocation 

Reply  pleadings  were  filed  by: 
— WNAL-TV 

— Southwestern  Bell  Corporation 
— Vanguard  Cellular  Systems,  Inc. 
— Teleconununications  Resellers  Association 
— National  Cable  Television  Association 
—Bell  Atlantic 

— MCI  Telecommunications  Corporation 
— Personal  Communications 
— "Columbia  Communications 
— Sprint  Corporation 
— "National  Wireless  Resellers 
— *Directv 

— LDDS  Communications.  Inc. 
— ^Time  Warner  Corporation 
— GE  American  Communications 
— Arch  Communications  Group 
— Airtouch  Paging 
— Alltel  Mobile  Corporation 
— National  Association  of  Broadcasters 
— Pacific  Bell  and  Nevada  Bell 
— Paging  Newtwork,  Inc. 
—AT&T 

— Small  Cable  Business  Association 
— Ameritech 

— NFS  Communications  Company 
— 'Comsat 
—GTE 

— Metrocall,  Inc. 
—KUSK.  Inc. 
— Pabamasat  Corporation 
— Columbia  Communications 
— American  Public  Communications  Council 


'Parties  also  filed  comments. 
Rule  Changes 
47  CFR  Part  1  is  amended  as  follows: 

PART  1— PRACTICE  AND 
PROCEDURE 

1.  The  authority  citation  for  Part  1 
continues  to  read  as  follows: 

Authority:  Sec.  5,  48  Stat.  1068,  as 
amended;  47  U.S.C  155,  225,  unless 
otherwise  noted. 


2.  Section  1.1152  is  revised  to  read  as 
follows: 

§1.1152    Schedule  of  annual  regulatory 
fees  and  filing  locations  for  wireless  radio 
services. 


Exclusive  use 

Fee 
anKXjnt 

services  (per  li- 
cense) 

Address 

I.LandMotjile 

(Above  470 

MHz,  Base 

Station  & 

SMRS)  (47 

CFR,  Part  90): 

(a)  800  MHz: 

S600 

FCC,  800  MHz, 

New,  Re- 

P.O. Box 

newal,  Rein- 

358235. Pitts- 

statement 

burgh,  PA, 

(FCC  574). 

15251-6235. 

(b)  900  MHz 

6.00 

FCC,  900  MHz, 

New,  Re- 

. 

P.O.  Box 

newal,  Rein- 

358240, Pitts- 

statement 

burgh,  PA. 

(FCC  574). 

15251-6240. 

(c)  470-512, 

6.00 

FCC,  470-512, 

800,900, 

P.O.  Box 

220  MHz, 

358245,  Pitts- 

220 MHz 

burgh.  PA, 

Nationwide: 

15251-5245. 

Renewal 

(FCC  574R, 

FCC  405A). 

(d)  Cor- 

6.00 

FCC,  Corres., 

respond- 

P.O. Box 

ence:  Blarv 

358305,  Pitts- 

ket Renewal 

burgh,  PA, 

(470-512, 

15251-5305. 

800,900, 

220  MHz) 

(Remittance 

Advice,  Cor- 

respond- 

ence). 

(e)  220  MHz: 

6.00 

FCC.  220  MHz, 

New,  Re- 

P.O. Box 

newal,  Rein- 

358360, Pitts- 

statement 

burgh.  PA. 

(FCC  574). 

15251-5360. 

(f)  470-512 

6.00 

FCC,  470-512. 

MHz:  New. 

P.O.  Box 

Renewal, 

368810.  Pitts- 

Reinstate- 

burgh. PA. 

ment  (FCC 

15251-5810. 

574). 

(g)  MHz  Na- 

6.00 

FCC.  Nation- 

tionwkJe: 

wide,  P.O. 

New,  Re- 

Box 358820. 

newal,  Rein- 

Pittsburgh, 

statement. 

PA,  15251- 
5820. 

2.  Mcrowave  (47 

CFR  R.  94): 

(a)  Mcrowave: 

6.00 

FCC.  FCC. 

New,  Re- 

Microwave. 

newal,  Rein- 

P.O. Box 

statement 

358250,  Pitts- 

(FCC 402). 

burgh,  PA 
15251-5250. 

Exclusive  use 

Fee 
amount 

services  (per  li- 

Address 

cense) 

(b)  Microwave: 

6.00 

FCC,  Micro- 

Renewal 

wave,  P.O. 

(FCC  402R). 

Box  358255, 
Pittsburgh.  PA 
15251-5255. 

(c)  Cor- 

6.00 

FCC.  Corres.. 

respond- 

P.O. Box 

ence:  Blank 

358305,  Pitts- 

Renewal 

burgh,  PA. 

(Mk:rowave) 

15251-5305. 

(Remittance 

Advice.  Cor- 

resporxl- 

ence). 

3.  Interactive 

Video  Data 

Service: 

(a)  IVDS:  Re- 

6.00 

FCC.  IVDS.  P.O. 

newal  (FCC 

Box  358245, 

574R.  FCC 

Pittsburgh.  PA 

405A). 

15251-6245. 

(b)  Cor- 

6.00 

FCC,  Corres.. 

respond- 

P.O. Box 

ence:  Blan- 

358305. Pitts- 

ket Renewal 

burgh,  PA. 

(IVDS)  (Re- 

15251-5305. 

mittance  Ad- 

vk>e,  Cor- 

respond- 

ence). 

(c)  IVDS:  New. 

6.00 

FCC,  IVDS,  P.O. 

Rertewal 

Box  358365. 

Reinstate- 

Pittsburgh, PA 

ment  (FCC 

15251-5365. 

574).. 

4.  Shared  Use 

Services: 

(a)  Land 

3.00 

FCC,  Land 

Transpor- 

Trans.,  P.O. 

tatkxi  (LT): 

Box  358215, 

New.  Re- 

Pittsburgh. PA 

newal.  Rein- 

15251-5215. 

statement 

(FCC  574). 

(b)  Business 

3.00 

FCC,  Business, 

(Bus.):  New. 

P.O.  Box 

Rer>ewal, 

358220,  Pitts- 

Reinstate- 

burgh, PA, 

ment  (FCC 

15251-5220. 

574). 

(c)  Other  In- 

3.00 

FCC,  Other 

dustrial  (01): 

Indus.,  P.O. 

New,  Re- 

Box 358225, 

newal.  Rein- 

Pittsburgh, PA 

statement 

15251-5225. 

(FCC  574). 

(d)  General 

3.00 

FCC.  GMRS. 

Mobile 

P.O.  Box 

Radio  Serv- 

358230,  Pitts- 

k:e (GMRS): 

burgh.  PA. 

New.  Re- 

15251-5230. 

newal,  Rein- 

statement 

(FCC  574). 
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Exclusive  use 
services  (per  li- 
cense) 


(e)  Business, 
Other  Indus- 
trial, Land 
Transpor- 
tation, 
GMRS:  Re- 
newal (FCC 
574R,  FCC 
405A). 

(f)  Ground: 
New,  Re- 
newal, Reirv 
statement 
(FCC  406). 

(g)  Coast: 
New.  Re- 
newal, Rein- 
statemerrt 
(FCC  503). 

(h)  Ground: 
Renewal 
(FCC  452R). 


(1)  Coast  Re- 
newal (FCC 
452R). 


(j)  Ship:  New, 
Renewal, 
Reinstate- 
ment (FCC 
506). 

(k)  Aircraft: 
New,  Re- 
newal, Rein- 
statement 
(FCC  404). 

(I)  Ship:  Re- 
newal (FCC 
405B). 


(m)  Aircraft: 
Renewal 
(FCC  405B). 


(n)  Cor- 
respond- 
ence: Blarv 
ket  Renewal 
(Bus.,  01, 
LT,  GMRS) 
(Remittance 
Advice,  Cor- 
respond- 
ence). 

(0)  Cor- 
respond- 
ence: Blan- 
ket Renewal 
(Ground) 
(Remittance 
Advice,  Cor- 
respond- 
erx:e). 


Fee 
amount 


3.00 


3.00 


3.00 


3.00 


3.00 


3.00 


3.00 


3.00 


3.00 


3.00 


Address 


FCC,  Bus.,  01. 
LT.  GMRS, 
P.O.  Box 
358245,  Pitts- 
burgh, PA, 
15251-5245. 


FCC,  Ground, 
P.O.  Box 
358260,  Pitts- 
burgh, PA, 
15251-5260. 

FCC,  Coast, 
P.O.  Box 
358265,  Pitts- 
burgh, PA, 
15251-5265. 

FCC,  Grourxt 
P.O.  Box 
358270.  Pitts- 
burgh, PA, 
15251-5270. 

FCC,  Coast 
P.O.  Box 
358270,  Pitts- 
burgh, PA, 
15251-5270. 

FCC,  Ship,  P.O. 
Box  358275. 
Pittsburgh, 
PA,  15251- 
5275. 

FCC,  Aircraft 
P.O.  Box 
358280,  Pitts- 
burgh, PA 
15251-5280. 

FCC,  Ship,  P.O. 
Box  358920, 
Pittsburgh. 
PA, 15251- 
5290. 

FCC,  Aircraft, 
P.O.  Box 
358290,  Pitts- 
burgh, PA. 
15251-5290. 
FCC,  Corres.. 
P.O.  Box 
358305.  Pitts- 
burgh, PA, 
15251-5305. 


3.00 


FCC,  Corres., 
P.O.  Box 
358305,  Pitts- 
burgh, PA, 
15251-5305. 


Exclusive  use 
services  (per  li- 
cense) 


(p)  Cor- 
respond- 
ence: Blarv 
ket  Renewal 
(Coast)  (Re- 
mittarce  Ad- 
vk>e.  Cor- 
respond- 
ence). 

(q)Cor- 
resporxt- 
erxie:  Blarv 
ket  Renewal 
(Aircraft) 
(Remittance 
Adv«e,  Cor- 
respond- 
erx»). 

(r)Cor- 
respond- 
ence:  Blan- 
ket Renewal 
(Ship)  (Re- 
mittance Ad- 
vk»,  Cor- 
respond- 
ence). 
Amateur  Vanity 

Can  Signs. 


Cellular  Radio/ 
Public  Mobile 
(per  unit). 


PutDlic  Mobile 
One-Way  Pag- 
ir>g  (per  unit). 


Fee 
anxxjnt 


3.00 


3.00 


3.00 


Address 


3.00 


.15 


.02 


FCC,  Corres., 
P.O.  Box 
358305,  Pitts- 
burgh, PA, 
15251-5305. 


FCC,  Corres. 
P.O.  Box 
35803,  Pitts- 
burgh, PA, 
15251-5305. 


FCC.  Corres., 
P.O.  Box 
358305,  Pitts- 
burgh, PA  , 
15251-5305. 


FCC,  Amateur 
Vanity,  P.O. 
Box  358924, 
Pittsburgh, 
PA,  15251- 
5924. 

FCC,  Cellular, 
P.O.  Box 
358835.  Pitts- 
burgh, PA, 
15251-5835. 

FCC,  Paging, 
P.O.  Box 
358835,  Pitts- 
burgh, PA, 
15251-5835. 


3.  Section  1.1153  is  revised  to  read  as 
follows: 

§  1 .1 1 53  Schedule  of  annual  regulatory 
fees  and  filing  locations  for  mass  media 
services. 


Fee 

amount 

Address 

AM  RAdio  (47 

CFR,  Part  73): 

1.  Class  D 

$310 

FCC,  Am 

Daytime. 

Branch,  P.O. 

2.  Class  A 

1,120 

80x358835, 

Fulltime. 

Pittsburgh,  PA 

3.  Class  B 

620 

15251-5835. 

Fulltime. 

4.  Class  C 

250 

Fulltime 

5.  Construc- 

250 

tkxi  Per- 

mits. 

FM  Radio  (47 
CFR.  Part  73): 

1 .  Classes 
C.C1.C2. 
B. 

2.  Classes 
A.  B1,C3. 

3.  Construc- 
tion Per- 
mits. 

TV  (47  CFR, 
Part  73)  VHF 
Commercial: 

1 .  Makets  1 
thm  10. 

2.  Markets 

1 1  thm  25. 

3.  Markets 
26  thru  50. 

4.  Markets 
51  thm 
100. 

5.  Remairv 
ing  Mar- 
kets. 

6.  Construc- 
tion Per- 
mits. 

UHF  Commer- 
cial: 

1.  Markets  1 
thm  10. 

2.  Markets 

1 1  thm  25. 

3.  Markets 
26  thm  50. 

4.  Markets 
51  thm 
100. 

5.  Remain- 
ing Mar- 
kets. 

6.  Construc- 
tion Per- 
mits. 

Satellite  UHF/ 
VHF  Commer- 
cial: 

1.  All  Mar- 
kets. 

2.  Construc- 
tkxi  Per- 
mits. 

Low  Power  TV, 
TV/FM  Trans- 
lator, &  TV/FM 
Booster  (47 
CFR,  Part  74). 

Broadcast  Auxil- 
iary. 


Multipoint  Dis- 
tributkjn. 


Fee 
amount 


1.120 

745 

""620 


22.420 
19.925 
14,950 
9,  975 
6,225 
4,975 


Address 


17.925 

15.950 

11.950 

7.975 

4.975 

3.975 


620 
225 


170 


30 


140 


FCC.  FM 
Branch,  P.O. 
Box  358835. 
Pittsburgh,  PA 
15251-5835. 


FCC.  TV 
Branch,  P.O. 
80x358835, 
Pittsburgh,  PA 
15251-5836. 


FCC,  UHF  Conrv 
mercial,  P.O. 
80x348835, 
Pittsburgh,  PA 
15251-6835. 


FCC  Satellite 
TV,  P.O.  Box 
358835,  Pitts- 
burgh, PA 
15251-5835. 

FCC,  Low 
Power,  P.O. 
Box  358835, 
Pittsburgh,  PA 
15251-6835. 

FCC,  Auxiliary, 
P.O.  Box 
358835,  Pitts- 
burgh, PA 
15251-5835. 

FCC,  Multtpoint 
P.O.  Box 
358835,  Pitts- 
burgh, PA 
15251-5835. 


$1.1154  Schedule  of  annual  regulatory 
charges  and  filing  locations  for  common 
carrief  services. 


Fee 
anrxxjnt 

Address 

Radio  Facilities: 

1.  Domestic 

S140 

FCC,  Dom.  Pub. 

Public  Fixed. 

Fixed,  P.O. 
Box  358835, 
Pittsburgh, 
PA,  15251- 
5835. 

earners: 

1.  Inter-Ex- 

.00088 

FCC,  earners. 

change  Car- 

P.O. Box 

rier  (per  dol- 

358835, Pitts- 

lar contrib- 

burgh, PA, 

uted  to  TRS 

15251-5835. 

Fund). 

2.  Local  Ex- 

.00088 

change  Car- 

rier (per  dol- 

lar contrib- 

uted to  TRS 

Fund). 

3.  Competitive 

.00088 

Access  Pro- 

vider (per 

dollar  con- 

tributed to 

TRS  Fund). 

4.  Other 

.00088 

Interexchan- 

ge  Carriers 

and  Service 

Providers 

(per  dollar 

contributed 

to  TRS 

Fund). 

1 .  Cable  An- 
tenna Relay 
Service. 

2.  Cable  TV  Sys- 
tem (per  sutv 
scriber). 


Address 

FCC,  Cable, 
P.O.  Box 
358835,  Pitts- 
burgh, PA, 
15251-5835. 


§1.1156    Schedule  of  regulatory  fees  and 
filing  locations  for  International  services. 


Radio  F»;ilities: 
1.  International 
(HF):  Broad- 
cast 

lntematk>nal 
Public:  Fixed. 

Space  Stations 
(Geosynchro- 
nous Ortxt). 


Earth  Stations: 
1.  VSAT& 
Equivalent 
C-Band  arv 
tennas.  Mo- 
bile Satellite 
Earth  Sta- 
tions, Fixed 
Earth  Sta- 


5.  Section  1.1155  is  revised  to  read  as 
follows: 

§1.1155    Schedule  of  regulatory  fees  and 
filing  locations  for  cable  television  services. 


§§1.1 167  and  1.1168    [Removed] 

§§1.1 156  through  1.1166    [Redesignated  as 
§§1.1157  through  1.1167] 

6.  Sections  1.1167  and  1.1168  are 
removed,  §§  1.1156  through  1.1166  of 
Subpart  G  are  redesignated  as  §§  1.1157 
through  1.1167  respectively  and  are 
revised,  and  a  new  §  1.1156  is  added  to 
read  as  follows: 


Fee 
amount 


$250 
200 


75.000 


330 


Address 


FCC,  Inter- 
national, P.O. 
80x358835, 
Pittsburgh, 
PA,  15251- 
5835. 

FCC,  Space  Sta- 
tions, P.O. 
80x358835, 
Pittsburgh, 
PA,  15251- 
5835. 

FCC,  Earth  Sta- 
tion, P.O.  Box 
358835.  Pitts- 
burgh, PA, 
15251-5835. 


tions-Trans- 

, 

mit/Receive 

&  Transmit 

Only  (per 

authorization 

or  registra- 

tion). 

Caniers: 

1.  International 

4.00 

FCC,  Inter- 

Circuits (per 

national.  P.O. 

active  64KB 

Box  358835, 

circuit  or 

Pittsburgh, 

equivalent). 

PA,  15251- 
5835. 

4.  Section  1.1154  is  revised  to  read  as 
follows: 


§  1 . 1 1 57    Payment  of  charges  for 
regulatory  fees. 

Payment  of  a  regulatory  fee,  required 
under  §§1.1152  through  1.1156,  shall 
be  filed  in  the  following  manner: 

(a)  Payments  of  regulatory  fees  shall 
be  submitted  with  the  filing  of  any 
application  for  a  new,  renewal  or 
reinstatement  of  a  license  or  other 
authorization  in  the  wireless  radio 
services.  (1)  Any  regulatory  fee 
submitted  with  an  application  in  the 
wireless  radio  services  shall  include  an 
advance  payment  of  the  total  annual 
regulatory  fee  payment  due  for  the 
entire  term  of  the  license  or  other 
authorization.  The  amount  of  the 
regulatory  fee  payment  due  with  any 
application  in  the  wireless  radio  ser\ace 
shall  be  the  multiple  of  the  number  of 
years  in  the  entire  term  of  the  requested 
license  or  other  authorization 
multiplied  by  the  annual  fee  payment 
required  in  the  Schedule  of  Regulatory 
Fees,  effective  at  the  time  the 
application  is  filed.  Except  as  set  forth 
in  §  1.1160,  advance  payments  shall  be 
final  and  shall  not  be  readjusted  during 
the  term  of  the  license  or  authorization. 


notwithstanding  any  subsequent 
increase  or  decrease  in  the  annual 
amount  of  a  fee  required  under  the 
Schedule  of  Regulatory  Fees. 

(2)  Failure  to  file  the  appropriate 
regulatory  fee  with  an  application  in  the 
wireless  radio  service  will  result  in  the 
return  of  the  accompanying  application, 
including  an  application,  for  which  the 
Commission  has  assigned  a  specific 
filing  deadline. 

(bjtl)  Payments  of  standard  regulatory 
fees,  applicable  to  mass  media,  common 
carrier,  cable  and  international  services, 
shall  be  filed  in  full  on  an  aimual  basis 
at  a  time  announced  by  the  Commission 
or  the  Managing  Director,  pursuant  to 
delegated  authority,  and  pubhshed  in 
the  Federal  Register. 

(2)  Large  regulatory  fees,  as  annually 
defined  by  the  Commission,  may  be 
submitted  in  installment  payments  or  in 
a  single  payment  on  a  date  certain  as 
announced  by  the  Commission  or  the 
Managing  Director,  pursuant  to 
delegated  authority,  and  published  in 
the  Federal  Register. 

(c)  Standard  regulatory  fee  payments, 
as  well  as  any  installment  payment, 
must  be  filed  with  a  FCC  Form  159,  FCC 
Remittance  Advice,  and  a  FCC  Form 
159C.  Remittance  Advice  Continuation 
Sheet,  if  additional  space  is  needed. 
Failure  to  submit  a  copy  of  FCC  Form 
159  with  a  standard  regulatory  fee 
payment,  or  an  installment  payment, 
will  result  in  the  return  of  the 
submission  and  a  25  percent  penalty  if 
the  payment  is  resubmitted  after  the 
date  the  Commission  establishes  for  the 
payment  of  standard  regulatory  fees  and 
for  any  installment  payment. 

(1)  Any  late  filed  regulatory  fee 
payment  will  be  subject  to  the  penalties 
set  forth  in  section  1.1164. 

(2)  If  one  or  more  installment 
payments  are  untimely  submitted  or  not 
submitted  at  all.  the  eligibility  of  the 
subject  regulatee  to  submit  installment 
payments  may  be  cancelled. 

§  1 .1 1 58    Form  of  payment  for  regulatory. 

Any  regulator}'  fee  payment  must  be 
submitted  in  the  form  of  a  check,  bank 
draff  or  money  order  denominated  in 
U.S.  dollars  and  drawn  on  a  United 
States  financial  institution  and  made 
payable  to  the  Federal  Communications 
Commission  or  by  Visa  or  Mastercard 
credit  cards  only.  The  Commission 
discourages  applicants  from  submitting 
cash  payments  and  will  not  be 
responsible  for  cash  sent  through  the 
mail.  Personal  or  corporate  checks  dated 
more  than  six  months  prior  to  their 
submission  to  the  Commission's 
lockbox  bank  and  postdated  checks  will 
not  be  accepted  and  will  be  returned  as 
deficient. 
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(a)  Upon  authorization  from  the 
Commission  following  a  written  request, 
electronic  fund  transfer  (EFT)  pajment 
of  a  regulatory  fee  may  be  made  as 
follows: 

(l)(i)  The  payor  may  instruct  its  bank 
to  make  payment  of  the  regulatory  fee 
directly  to  the  Commission's  lockbox 
bank,  or 

(ii)  The  payor  may  authorize  the 
Commission  to  direct  its  lockbox  bank 
to  withdraw  funds  directly  from  the 
payor's  bank  account. 

12)  No  EFT  payment  of  a  regulatory 
fee  will  be  accepted  unless  the  payor 
has  obtained  the  written  authorization 
of  the  Conunission  to  submit  regulatory 
fees  electronically.  Procedures  for 
electronic  payment  of  regulatory  fees 
will  be  aimounced  by  Public  Notice.  It 
is  the  responsibility  of  the  payor  to 
insure  that  any  electronic  payment  is 
made  in  the  manner  required  by  the 
Commission.  Failure  to  comply  with  the 
Commission's  procedures  for  electronic 
fee  payment  will  result  in  the  return  of 
the  fee  payment,  and  a  penalty  fee  of  25 
percent  if  the  subsequent  refiUng  of  the 
fee  payment  is  late.  Failure  to  comply 
will  also  subject  the  payor  to  the 
penalties  set  forth  in  §  1.1164. 

(b)  Multiple  payment  instruments  for 
a  single  regulatory  fee  are  not  permitted, 
except  that  the  Commission  will  accept 
multiple  money  orders  in  payment  of 
any  fee  where  the  fee  exceeds  the 
maximiun  amoimt  for  a  money  order 
established  by  the  issuing  entity  and  the 
use  of  multiple  money  orders  is  the  only 
practicable  means  available  for 
payment. 

(c)  Payment  of  multiple  standard 
regulatpry  fees  (including  an  installment 
payment)  due  on  the  same  date,  may  be 
made  with  a  single  payment  instrument 
and  cover  mass  media,  common  carrier, 
international,  and  cable  service  fee 
payments.  Each  regulatee  is  solely 
responsible  for  accurately  accoimting 
for  and  Usting  each  license  or 
authorization  and  the  numt)er  of 
subscribers,  access  lines,  or  other 
relevant  units  on  the  accompanying  FCC 
Form  159  and,  if  needed,  FCC  Form 
159C  and  for  making  full  payment  for 
every  regulatory  fee  listed  on  the 
accompanying  form.  Any  omission  or 
payment  deficiency  of  a  regulatory  fee 
will  result  in  a  25  percent  penalty  of  the 
amount  due  and  unpaid. 

(d)  Any  regulatory  fee  payment 
(including  a  regulatory  fee  payment 
submitted  with  an  application  in  the 
wireless  radio  service)  made  by  credit 
card  or  money  order  must  be  submitted 
wi\h  a  completed  FCC  Form  159. 
Failure  to  accurately  enter  the  credit 
card  number  and  date  of  expiration  and 
the  payor's  signature  in  the  appropriate 


blocks  on  FCC  Form  159  will  result  in 
rejection  of  the  credit  card  payment. 

f  1 .1 1 59    Filing  locattons  and  receipts  for 
regulatory  to«*. 

(a)  Regulatory  fee  payments  must.be 
directed  to  the  location  and  address  set 
forth  in  §§  1.1152  through  1.1156  for 
the  specific  category  of  fee  involved. 
Any  regulatory  fee  required  to  be 
submitted  with  an  application  must  be 
filed  as  a  part  of  the  application  package 
accompanying  the  application.  The 
Commission  will  not  take  responsibility 
for  matching  fees,  forms  and 
applications  submitted  at  different  times 
or  locations. 

(b)  Petitions  for  reconsideration  or 
applications  for  review  of  fee  decisions 
submitted  with  a  standard  regulatory  fee 
payment  pursuant  to  §§1.1152  through 
1.1156  of  the  rules  are  to  be  filed  with 
the  Commission's  lockbox  bank  in  the 
manner  set  forth  in  §§  1.1152  through 
1.1156  for  payment  of  the  fee  subject  to 
the  petition  for  reconsideration  or  the 
application  for  review.  Petitions  for 
reconsideration  and  apphcations  for 
review  that  are  submitted  with  no 
accompanying  payment  should  be  filed 
with  the  Secretary,  Federal 
Communications  Conunission, 
Attention:  Managing  Director. 
Washington,  D.C.  20554. 

(c)  Any  request  for  exemption  from  a 
regulatory  fee  shall  be  filed  with  the 
Secretary,  Federal  Communications 
Commission,  Attention:  Managing 
Director,  Washington,  D.C.  20554, 
except  that  requests  for  exemption 
accompanied  by  a  tentative  fee  payment 
shall  be  filed  at  the  lockbox  set  forth  for 
the  appropriate  service  in  §  §  1.1152 
throu^  1.1156. 

(d)  The  Commission  will  furnish  a 
receipt  for  a  regulatory  fee  payment  only 
upon  request.  In  order  to  obtain  a 
receipt  for  a  regulatory  fee  payment,  the 
package  must  include  an  extra  copy  of 
the  Form  FCC  159  or,  if  a  Form  159  is 
not  required  with  the  paygient,  a  copy 
of  the  first  page  of  the  application  or 
other  filing  submitted  with  the 
regulatory  fee  payment,  submitted 
expressly  for  the  purpose  of  serving  as 

a  receipt  for  the  regulatory  fee  payment 
and  application  fee  payment,  if 
required.  The  docimient  should  be 
clearly  marked  "copy"  and  should  be 
the  top  document  in  the  package.  The 
copy  will  be  date  stamped  immediately 
and  provided  to  the  bearer  of  the 
submission,  if  hand  delivered.  For 
submissions  by  mail,  the  receipt  copy 
will  be  provided  through  return  mail  if 
the  filer  has  attached  to  the  receipt  copy 
a  stamped  self-addressed  envelope  of 
sufficient  size  to  contain  the  receipt 
document. 


fl.1160    Refunds  of  regulatory  faas. 

(a)  Regulatory  fees  will  be  refunded, 
upon  request,  only  in  the  following 
instances: 

(1)  When  no  regualtory  fee  is  required 
or  an  excessive  fee  has  been  paid.  In  the 
case  of  an  overpayment,  the  refund 
amount  will  be  based  on  the  applicants', 
permittees',  or  licensees'  entire 
submission.  AH  refunds  will  be  issued 
to  the  payor  named  in  the  appropriate 
block  of  the  FCC  Form  159. 

(2)  In  the  case  of  advance  payment  of 
regulatory  fees,  subject  to  §  1.1152.  a 
refund  will  be  issued  based  on 
unexpired  full  years: 

(i)  When  the  Commission  adopts  new 
rules  that  nullify  a  Ucense  or  other 
authorization,  or  a  new  law  or  treaty 
renders  a  license  or  other  authorization 
useless; 

(ii)  When  a  licensee  in  the  wireless 
radio  service  surrenders  the  license  or 
other  authorization  subject  to  a  fee 
payment  to  the  Commission;  or 

(iii)  When  the  Conunission  declines  to 
grant  an  application  submitted  with  a 
regulatory  fee  payment. 

(3)  When  a  waiver  is  granted  in 
accordance  with  §  1.1166. 

(b)  No  pro-rata  refund  of  an  annual  fee 
will  be  issued. 

(c)  No  refunds  will  be  issued  based  on 
unexpired  partial  years. 

(d)  No  refunds  will  be  processed 
without  a  written  request  from  the 
applicant,  permittee,  licensee  or  agent. 

§  1 .11 61    Conditional  license  grants  and 
delegated  auttiorizations. 

(a)  Grant  of  any  appUcation  or  an 
instrument  of  authorization  or  other 
filing,  for  which  a  regulatory  fee  is 
required  to  accompany  the  appUcation 
or  filing,  will  be  conditioned  upon  final 
payment  of  the  regulatory  fee.  Final 
payment  shall  mean  receipt  by  the  U.S. 
Treasury  of  funds  cleared  by  the 
financial  institution  on  which  the 
check,  bank  draft,  money  order,  credit 
card,  wire  or  electronic  payment  is 
drawn. 

(1)  If,  prior  to  a  grant  of  an  instrument 
of  authorization,  the  Commission  is 
notified  that  final  payment  of  the 
regulatory  fee  has  not  been  made,  the 
application  or  filing: 

fi)  Will  be  dismissed  and  returned; 

(ii)  Shall  lose  its  place  in  the 
processing  line;  and 

(iii)  Will  not  be  treated  as  timely  filed 
if  resubmitted  after  the  relevant  filing 
deadline. 

(2)  If,  subsequent  to  a  grant  of  an 
instrument  of  authorization  or  other 
filing,  the  Commission  is  notified  that 
final  payment  has  not  been  made,  the 
Commission  will: 

(i)  Automatically  rescind  that 
instrument  of  authorization  for  failure  to 


Federal  Register  /  Vol.  60,  No.  125  /  Thursday,  June  29,  1995  /  Rules  and  Regulations        34033 


meet  the  condition  imposed  by  this 
subsection; 

(ii)  Notify  the  grantee  of  this  action; 
and 

(iii)  Treat  as  late  filed  any  application 
resubmitted  after  the  original  deadline 
for  fiUng  the  application. 

(3)  Upon  receipt  of  a  notification  of 
rescission  of  the  authorization,  the 
grantee  will  immediately  cease 
operations  initiated  pursuant  to  the 
authorization. 

(b)  In  those  instances  where  the 
Commission  has  granted  a  request  for 
deferred  payment  of  a  regulatory  fee. 
further  processing  of  the  application  or 
filing  or  the  grant  of  authority  shall  be 
conditioned  upon  final  payment  of  the 
regulatory  fee  and  any  required 
penalties  for  late  payment  prescribed  by 
the  deferral  decision.  Failure  to  comply 
with  the  terms  of  the  deferral  decision 
shall  result  in  the  automatic  dismissal  of 
the  submission  or  rescission  of  the 
Commission  authorization.  Further,  the 
Commission  shall: 

(1)  Notify  the  grantee  thajt  the 
authorization  has  been  rescinded.  Upon 
such  notification,  the  grantee  will 
immediately  cease  operations  initiated 
pursuant  to  the  authorization;  and 

(2)  Treat  as  late  filed  any  application 
resubmitted  after  the  original  deadline 
for  filing  the  application. 

(c)  Where  the  procedures  described  in 
paragraphs  (a)  and  (b)  of  this  section 
would  not  provide  a  meaningful 
incentive  to  pay  a  regulatory  fee  that  is 
due  or  would  not  be  a  meaningful 
sanction  for  failure  to  pay  such  a  fee,  the 
Conunission  may,  in  its  discretion, 
whether  the  regulatory  fee  is  required  to 
be  paid  with  an  application  for  an 
instrument  of  authorization  or 
otherwise,  withhold  processing  and/or 
grant  of  any  application  or  filing  made 
by  a  person  or  organization  who  has 
failed  to  make  full  payment  of  any 
regulatory  fee  due. 

(1)  Before  tfiking  such  action,  the  staff 
will  make  a  written  request  for  the  fee, 
together  with  any  penalties  that  may  be 
rendered  under  this  subpart.  Such 
request  shall  inform  the  regulatee  that 
failure  to  pay  may  result  in  the 
Commission  withholding  action  on  any 
application  or  request  filed  by  the 
applicant.  The  staff  shall  also  inform  the 
regulatee  of  the  procediu^s  for  seeking 
Commission  review  of  the  staff's  fee 
determination. 

(2)  If,  after  final  determination  that 
the  fee  is  due,  payment  is  not  made  in 

a  timely  manner,  the  staff  may  terminate 
processing  and/or  withhold  any  grant  or 
petition  requested  by  the  person  or 
organization  subject  to  the  fee  payment 
requirement,  imtil  the  matter  is 
resolved. 


S  1.1162    General  exemptions  from 
regulatory  fees. 

No  regulatory  fee  established  in 
§§  1.1152  through  1.1156,  unless 
otherwise  qualified  herein,  shall  be 
required  for:  (a)  Applicants,  permittees 
or  licensees  in  the  Amateur  Radio 
Service,  except  that  any  person 
requesting  a  vanity  call-sign  shall  be 
subject  to  the  payment  of  a  regulatory 
fee,  as  prescribed  in  §  1.1152. 

(b)  Applicants,  permittees,  or 
licensees  who  qualify  as  government 
entities.  For  purposes  of  this  exemption, 
a  government  entity  is  defined  as  any 
state,  possession,  city,  county,  town, 
village,  municipal  corporation,  or 
similar  political  organization  or  subpart 
thereof  controlled  by  publicly  elected  or 
duly  appointed  public  officials 
exercising  sovereign  direction  and 
control  over  their  respective 
communities  or  programs. 

(c)  AppUcants,  permittees  or  licensees 
who  qualify  as  nonprofit  entities.  For 
purposes  of  this  exemption,  a  nonprofit 
entity  is  defined  as  an  organization 
possessing  nonprofit,  tax  exempt  status 
imder  section  501  of  the  Internal 
Revenue  Code,  26  U.S.C.  501. 

(d)  Applicants,  permittees  or  licensees 
in  the  Special  Emergency  Radio  and 
Public  Safety  Radio  services. 

(e)  Applicants,  permittees  or  licensees 
of  noncommercial  educational  broadcast 
stations  in  the  FM  or  TV  services,  as 
well  as  AM  applicants,  permittees  or 
licensees  operating  in  accordance  with 

§  73.503  of  this  chapter. 

(0  Applicants,  permittees,  or  licensees 
qualifying  imder  pp-agraph  (e)  of  this 
section  requesting  Commission 
authorization  in  any  other  mass  media 
radio  service  (except  the  international 
broadcast  (HF)  service),  wireless  radio 
service,  common  carrier  radio  service, 
or  international  radio  service  requiring 
payment  of  a  regulatory  fee,  if  the 
service  is  used  in  conjunction  with  their 
noncommercial  educational  broadcast 
station  on  a  noncommercial  educational 
basis. 

(g)  Other  applicants,  permittees  or 
licensees  providing,  or  proposing  to 
provide,  a  noncommercial  educational 
or  instructional  service,  but  not 
qufdifying  under  paragraph  (e)  of  this 
section,  may  be  exempt  from  regulatory 
fees,  or  be  entitled  to  a  refund,  in  the 
following  circumstances: 

(1)  The  applicant,  permittee  or 
licensee  is  an  organization  that,  like  the 
Public  Broadcasting  Service  or  National 
Public  Radio,  receives  funding  directly 
or  indirectly  through  the  Public 
Broadcasting  Fund,  47  U.S.C.  396(k), 
distributed  by  the  Corporation  for 
Public  Broadcasting,  where  the 
authorization  requested  will  be  used  in 


conjunction  with  the  organization  on  a 
noncommercial  educational  basis; 

(2)  An  applicant,  permittee  or  licensee 
of  a  translator  or  low  power  television 
station  operating  or  proposing  to  operate 
a  noncommercial  educational  service 
who,  after  grant,  provides  proof  that  it 
has  received  funding  for  the 
construction  of  the  station  through  the 
National  Telecommunications  and 
Information  Administration  (NTIA)  or 
other  showings  as  required  by  the 
Commission;  or 

(3)  An  applicant,  permittee,  or 
licensee  provided  a  fee  refund  under     - 
§  1.1160  and  operating  as  a 
noncommercial  education  station,  is 
exempt  from  fees  for  broadcast  auxiUary 
stations  (Subparts  D,  E,  and  F  of  Part  74 
of  this  chapter)  or  stations  in  the 
wireless  radio,  common  carrier,  or 
international  services  where  such 
authorization  is  to  be  used  in 
conjunction  with  the  noncommercial 
educational  translator  or  low  power 
station. 

(b)  An  applicant,  permittee  or 
licensee  that  is  the  licensee  of  an 
instructional  television  fixed  station 
(Sec.  74.901  through  74.996  of  this 
chapter)  is  exempt  from  regulatory  fees 
where  the  authorization  requested  will 
be  used  by  the  applicant  in  conjunction 
with  the  provision  of  the  instructional 
service. 

(i)  Applications  filed  in  the  wireless 
radio  service  for  the  sole  purpose  of 
modifying  an  existing  authorization  (or 
a  pending  application  for  authorization). 
However,  if  the  applicant  also  requests 
a  renewal  or  reinstatement  of  its  license 
or  other  authorization  for  which  the 
submission  of  a  regulatory  fee  is 
required,  the  appropriate  regulatory  fee 
for  such  additional  request  must 
accompany  the  application. 

§  1 .1 163    Adjustments  to  regulatory  fees. 

(a)  For  Fiscal  Year  1995,  the  amounts 
assessed  for  regulatory  fees  are  set  forth 
in  §§  1.1152  through  1.1156. 

(b)  For  Fiscal  year  1996  and 
thereafter,  the  Schedule  of  Regulatory 
Fees,  contained  in  §§  1.1152  through 
1.1156,  may  be  adjusted  annually  by  the 
Commission  pursuant  to  section  9  of  the 
Communications  Act.  47  U.S.C.  159. 
Adjustments  to  the  fees  established  for 
any  category  of  regulatory  fee  payment 
shall  include  projected  cost  increases  or 
decreases  and  an  estimate  of  the  volume 
of  licensees  or  units  upon  which  the 
regulatory  fee  is  calculated. 

(c)  The  fees  assessed  shall: 

(1)  Be  derived  by  determining  the  full- 
time  equivalent  number  of  employees 
performing  enforcement  activities, 
policy  and  rulemaking  activities,  user 
information  services,  and  international 
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activities  within  the  Wireless 
Telecommunications  Bureau,  Mass 
Media  Bureau,  Common  Carrier  Bureau, 
Cable  Services  Bureau,  International 
Bureau  and  other  oHlces  of  the 
Commission,  adjusted  to  take  into 
account  factors  that  are  reasonably 
related  to  the  benefits  provided  to  the 
payor  of  the  fee  by  the  Commission's 
activities,  including  such  factors  as 
service  coverage  area,  shared  use  versus 
exclusive  use,  and  other  factors  that  the 
Commission  determines  are  necessary 
in  the  public  interest; 

(2)  Be  established  at  amounts  that  will 
result  in  collection,  during  each  fiscal 
year,  of  an  amount  that  can  reasonably 
be  expected  to  equal  the  amount 
appropriated  for  such  fiscal  year  for  the 
performance  of  the  activities  described 
in  paragraph  (c)(1)  of  this  section. 

(d)  The  Commission  shall  by  rule 
amend  the  Schedule  of  Regulatory  Fees 
by  proportionate  increases  or  decreases 
that  reflect,  in  accordance  with 
paragraph  (c)(2)  of  this  section,  chcinges 
in  the  amount  appropriated  for  the 
performance  of  the  activities  described 
in  paragraph  (c)(1)  of  this  section,  for 
such  fiscal  year.  Such  proportionate 
increases  or  decreases  shall  be  adjusted 
to  reflect  unexpected  increases  or 
decreases  in  the  number  of  licensees  or 
units  subject  to  payment  of  such  fees 
and  result  in  collection  of  an  aggregate 
amount  of  fees  that  will  approximately 
equal  the  amount  appropriated  for  the 
subject  regulatory  activities. 

(e)  The  Commission  shall,  by  rule, 
amend  the  Schedule  of  Regulatory  Fees 
if  the  Commission  determines  that  the 
Schedule  requires  amendment  to 
comply  with  the  requirements  of 
paragraph  (c)(1)  of  this  section.  In 
making  such  amendments,  the 
Commission  shall  add,  delete  or 
reclassify  services  in  the  Schedule  to 
reflect  additional  deletions  or  changes 
in  the  nature  of  its  services  as  a 
consequence  of  Commission  rulemaking 
proceedings  or  changes  in  law. 

(f)  In  maxing  adjustments  to 
regulatory  fees,  the  Commission  will 
round  such  fees  to  the  nearest  $5.00  in 
the  case  of  fees  under  $1,000.00,  or  to 
the  nearest  $25.00  in  the  case  of  fees  of 
$1,000.00  or  more. 

§1.1164    Penalties  for  late  or  Insufficient 
regulatory  fee  payments. 

Any  late  payment  or  insufficient 
payment  of  a  regulatory  fee,  not  excused 
by  bank  error,  shall  subject  the  regulatee 
to  a  25  percent  penalty  of  the  amount 
of  the  fee  of  installment  payment  which 
was  not  paid  in  a  timely  manner.  A 
timely  fee  payment  or  installment 
payment  is  one  received  at  the 
Commission's  lockbox  bank  by  the  due 


date  specified  by  the  Commission  or  by 
the  Managing  Director.  A  payment  will 
also  be  considered  late  filed  if  the 
payment  instrument  (check,  money 
order,  bank  draft  or  credit  card)  is 
uncollectible. 

(a)  The  Commission  may,  in  its 
discretion,  following  one  or  more  late 
filed  installment  payments,  require  a 
regulatee  to  pay  the  entire  balance  of  its 
regulatory  fee  by  a  date  certain,  in 
addition  to  assessing  a  25  percent 
penalty. 

(b)  In  cases  were  a  fee  payment  fails 
due  to  error  by  the  payor's  bank,  as 
evidenced  by  an  affidavit  of  an  officer 
of  the  bank,  the  date  of  the  original 
submission  will  be  considered  the  date 
of  filing. 

(c)  If  a  regulatory  fee  is  paid  in  a 
timely  maimer,  the  regulatee  will  be 
notified  of  its  deficiency.  This  notice 
will  automatically  assess  a  25  percent 
penalty,  subject  the  delinquent  payor's 
pending  applications  to  dismissal,  and 
may  require  a  delinquent  payor  to  show 
cause  why  its  existing  instruments  of 
authorization  should  not  be  subject  to 
rescission. 

(d)(1)  Where  a  regulatee's  new, 
renewal  or  reinstatement  application  is 
required  to  be  filed  with  a  regulatory  fee 
(as  is  the  case  with  wireless  radio 
services),  the  application  will  be 
dismissed  if  the  regulatory  fee  is  not 
included  with  the  application  package. 
In  the  case  of  a  renewal  or  reinstatement 
application,  the  application  may  not  be 
refiled  unless  the  appropriate  regulatory 
fee  plus  the  25  percent  penalty  charge 
accompanies  the  refiled  application. 

(2)  If  the  application  that  must  be 
accompanied  by  a  regulatory  fee  is  a 
mutually  exclusive  application  with  a 
filing  deadline,  or  any  other  application 
that  must  be  filed  by  a  date  certain,  the 
application  will  be  dismissed  if  not 
accompanied  by  the  proper  regulatory 
fee  and  will  be  treated  as  late  filed  if  • 
resubmitted  after  the  original  date  for 
filing  application. 

(e)  Any  pending  or  subsequently  filed 
application  submitted  by  a  party  will  be 
dismissed  if  that  party  is  determined  to 
be  delinquent  in  paying  a  standard 
regulatory  fee  or  an  installment 
payment.  The  application  may  be 
resubmitted  only  if  accompanied  by  the 
required  regulatory  fee  and  by  any 
assessed  penalty  payment. 

(f)  In  instances  where  the  Commission 
may  revoke  an  existing  instrument  of  •• 
authorization  for  failure  to  file  a 
regulatory  fee,  the  Commission  will 
provide  prior  notice  to  the  regulatee  of 
such  action  and  shall  allow  the  licensee 
no  less  than  60  days  to  either  pay  the 
fee  or  show  cause  why  the  payment 


assessed  is  inapplicable  or  should 
otherwise  be  waived  or  deferred. 

(1)  An  adjudicatory  hearing  will  not 
be  designated  unless  the  response  by  the 
regulatee  to  the  Order  to  Show  Cause 
presents  a  substantial  and  material 
question  of  fact. 

C2)  Disposition  of  the  proceeding  shall 
be  based  upon  written  evidence  only 
and  the  burden  of  proceeding  with  the 
introduction  of  evidence  and  the  burden 
of  proof  shall  be  on  the  respondent 
regulatee. 

(3)  Unless  the  regulatee  substantially 
prevails  in  the  hearing,  the  Commission 
may  assess  costs  for  the  conduct  of  the 
proceeding  against  the  respondent 
regulatee.  See  47  U.S.C.  402(b)(5). 

(4)  Any  regulatee  failing  to  submit  a 
regulatory  fee,  following  notice  to  the 
regulatee  of  failure  to  submit  the 
required  fee.  is  subject  to  collection  of 
the  fee,  including  interest  thereon,  any 
associated  penalties,  and  the  full  cost  of 
collection  to  the  Federal  government 
pursuant  to  section  3720A  of  the 
Internal  Revenue  Code,  31  U.S.C.  3717, 
and  to  the  provisions  of  the  Debt 
Collection  Act,  31  U.S.C.  3717.  See  47 
CFR  1.1901  through  1.1952.  The  debt 
collection  processes  described  above 
may  proceed  concurrently  with  any 
other  sanction  in  this  paragraph. 

1 .1 1 65    Payment  by  cashier's  check  for 
regulatory  fees. 

Payment  by  cashier's  check  may  be 
required  when  a  person  or  organization 
makes  payment,  on  one  or  more 
occasions,  with  a  payment  instrument 
on  which  the  Commission  does  not 
receive  final  payment  and  such  error  is 
not  excused  by  bank  error. 

§  1.1166    Waivers,  reductions  and  deferrals 
of  regulatory  fees. 

The  fees  established  by  sections 
1.1152  through  1.1156  may  be  waived, 
reduced  or  deferred  in  specific 
instances,  on  a  case-by-case  basis,  where 
good  cause  is  showTi  and  where  waiver, 
reduction  or  deferral  of  the  fee  would 
promote  the  public  interest.  Requests  for 
waivers,  reductions  or  deferrals  of 
regulatory  fees  for  entire  categories  of 
payors  will  not  be  considered. 

(a)  Requests  for  waivers,  reductions  or 
deferrals  will  be  acted  upon  by  the 
Managing  Director  with  the  concurrence 
of  the  General  Counsel.  If  the  request  for 
waiver,  reduction  or  deferral  is 
accompanied  by  a  fee  payment,  the 
request  must  be  submitted  to  the 
Commission's  lockbox  bank  at  the 
address  for  the  appropriate  service  set 
forth  in  sections  1.1152  through  1.1156 
of  this  subpart.  If  no  fee  payment  is 
submitted  and  the  matter  is  within  the 
scope  of  the  fee  rules,  the  request 
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should  be  filed  with  the  Commission's 
Secretary  and  clearly  marked  to  the 
attention  of  the  Managing  Director. 

(b)  Defferals  of  fees  will  be  granted  for 
a  period  of  six  months  following  the 
date  that  the  fee  is  initially  due. 

(c)  Petitions  for  waiver  of  a  regulatory 
fee  must  be  accompanied  by  the 
required  fee  and  FCC  Form  159. 
Submitted  fees  will  be  returned  if  a 
waiver  is  granted.  Waiver  requests  that 
do  not  include  the  required  fees  or 
forms  will  be  dismissed  unless 
accompanied  by  a  petition  to  defer 
payment  due  to  financial  hardship, 
supported  by  documentation  of  the 
financial  hardship. 

(d)  Petitions  for  reduction  of  a  fee 
must  be  accompanied  by  the  full  fee 
payment  less  the  amount  of  the 
requested  reduction  and  FCC  Form  159. 
Petitions  for  reduction  accompanied  by 
a  fee  payment  must  be  addressed  to  the 


Federal  Communications  Commission, 
Attention:  Petitions,  Post  Office  Box 
358835,  Pittsburgh,  Pennsylvania, 
15251-5835. 

§  1 .1 167    Error  claims  related  to  regulatory 
fees. 

(a)  Challenges  to  determinations  of  an 
insufficient  regulatory  fee  payment 
should  be  made  in  writing,  challenges 
submitted  with  a  fee  payment  must  be 
submitted  to  the  same  location  as  the 
original  fee  payment,  marked 
"Attention:  Fee  Supervisor".  Challenges 
not  accompanied  by  a  fee  payment 
should  be  filed  with  the  Commission's 
Secretary  and  clearly  marked  to  the 
attention  of  the  Managing  Director. 

(b)  The  filing  of  a  petition  for 
reconsideration  or  an  application  for 
review  of  a  fee  determination  will  not 
relieve  licensees  from  the  requirement 
that  full  and  proper  payment  of  the 
imderlying  fee  payment  be  submitted,  as 


required  by  the  Commission's  action,  or 
delegated  action,  on  a  request  for 
waiver,  reduction  or  deferment 
Petitions  for  reconsideration  and 
applications  for  review  submitted  with 
a  fee  payment  must  be  submitted  to  the 
same  location  as  the  original  fee 
payment.  Petitions  for  reconsideration 
and  applications  for  review  not 
accompanied  by  a  fee  payment  should 
be  filed  with  the  Commission's 
Secretary  and  clearly  marked  to  the 
attention  of  the  Managing  Director. 

(1)  Failure  to  submit  the  fee  by  the 
date  required  will  result  in  the 
assessment  of  a  25  percent  penalty. 

(2)  If  the  fee  payment  should  fail 
while  the  Commission  is  considering 
the  matter,  the  petition  for 
reconsideration  or  appUcation  for 
review  will  be  dismissed. 

[PR  Doc.  95-15827  Filed  6-2ft-95;  8:45  am] 
BILUNQ  CODE  e712-01-H 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  151 

[CGD  95-001] 
RIN2115-AF08 

Noxious  Liquid  Suiistances  Lists 

AGENCY:  Coast  Guard,  DOT. 
action:  Final  rule. 

summary:  The  Coast  Guard  Is  amending 
its  Noxious  Liquid  Substances  (NLSs) 
regulations  to  include  substances 
recently  authorized  for  carriage  by  the 
Coast  Guard  or  added  to  the 
International  Maritime  Organization's 
(IMO)  Chemical  Codes  and  by  making 
minor  technical  and  editorial  changes 
and  corrections.  This  action  also 
updates  the  current  lists  of  oil-like  and 
non-oil-like  NLSs  allowed  for  carriage. 
EFFECTIVE  DATE:  This  rule  is  effective  on 
June  29,  1995. 

ADDRESSES:  Unless  otherwise  indicated, 
documents  referred  to  in  this  preamble 
are  available  for  inspection  or  copying 
at  the  office  of  the  Executive  Secretary, 
Marine  Safety  Council  (G-LRA/3406) 
(CGD  95-901).  U.S.  Coast  Guard 
Headquarters,  2100  Second  Street  SW., 
room  3406.  Washington,  DC  20593- 
0001  between  8  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  telephone  number  is  (202) 
267-1477. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Curtis  G.  Payne,  Hazardous 
Materials  Branch,  (202)  267-1577. 

SUPPLEMENTARY  INFORMATION: 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  docimient  are  Mr.  Curtis  G. 
Payne,  Project  Manager,  and  Ms.  Helen 
G.  Boutrous,  Project  Counsel,  Office  of 
Chief  Counsel. 

Related  Rulemaking 

Elsewhere  in  this  edition  of  the 
Federal  Register,  the  Coast  Guard  is 
publishing  a  final  rule  concerning  bulk 
hazardous  materials  tables  in  46  CFR 
parts  30, 150,  151,  and  153  (CGD  95- 
900)  and  a  final  rule  (CGD  94-902) 
concerning  cargo  entries  the  Coast 
Guard  has  reason  to  believe  are  obsolete. 

Regulatory  Information 

Because  the  United  States  is  a  party 
to  the  International  Convention  for  the 
Prevention  of  Pollution  from  Ships, 
1973  as  modified  by  the  protocol  of 
1978  relating  thereto  (MARPOL  73/78), 
these  amendments  are  required  to 
ensure  that  the  Coast  Guard  regulations 


are  consistent  with  revisions  to  IMO's 
chemical  codes.  Accordingly,  the  Coast 
Guard  finds  that  good  cause  exists 
under  5  U.S.C.  553(b)  and  553(d)(3)  to 
publish  this  rule  without  opportimity 
for  conunent,  effective  upon  publication 
in  the  Federal  Register. 

Background  and  Purpose 

The  Coast  Guard  is  revising  its  lists  of 
Category  D  NLSs  by  including  in  these 
lists  new  entries  added  to  table  30.25- 
1  &f  46  CFR  part  30  and  tables  1  and  2 
of  46  CFR  part  153  by  a  separate 
rulemaking  appearing  elsewhere  in  this 
edition  of  the  Federal  Register  (CGD 
95-900).  These  are  chemicals  recently 
authorized  or  added  to  the  IMO's 
Chemical  Codes  ("International  Code  for 
the  Construction  and  Equipment  of 
Ships  Carrying  Dangerous  Chemicals  in 
Bulk"  (IBC  Code),  and  "Code  for  the 
Construction  and  Equipment  of  Ships 
Carrying  Dangerous  Chemicals  in  Bulk" 
(BCH  Code)).  This  rulemaking  merely 
updates  Coast  Guard  chemical  lists  in 
33  CFR  part  151  and  makes  a  non- 
substantive editorial  change. 

Discussion  of  Amendments 

The  new  entries  to  be  added  to 
§151.47  are— 

(a)  2-Ethyl-2- 
(hydroxymethyl)propane-l,3-diol,  C8- 
ClO  ester; 

(b)  Glycerol  monoleate; 

(c)  Lecithin  (soyabean); 

(d)  Polybutenyl  succinimide;  and 

(e)  Zinc  alkenyl  carboxamide. 
"This  action  also  updates  the  current 

lists  of  oil-like  and  non-oil-like  NLSs  in 
§  151.49(a)  by  deleting  the  entry 
"Dipentene",  and  adding  the  entry 
"Heptane  (all  isomers)"  to  follow  the 
entry  "Ethylcyclohexane".  The  non- 
substantive editorial  change  would 
substitute  Roman  type  for  bold  faced 
type  where  it  appears  in  the  list  in 
§151.47. 

Regulatory  Evaluation 

This  final  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  under 
that  order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  February  26,  1979).  This 
rulemaking  would  merely  update  NLS 
lists  by  adding  cargoes  to  the  Coast 
Guard  lists  and  by  making  a  non- 
substantive editorial  change.  The  Coast 
Guard  expects  the  economic  impact  of 
this  rule  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  under  paragraph 


lOe  of  the  regulatory  policies  and 
procedures  of  DOT  is  unnecessary. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.).  the  Coast  Guard 
must  consider  the  economic  impact  on 
small  entities  of  a  rule  for  which  a 
general  notice  of  proposed  rulemaking 
is  required.  "Small  entities"  may 
include  (1)  small  businesses  and  not-for- 
profit  organizations  that  are 
independently  owned  and  operated  and 
are  not  dominant  to  their  fields  and  (2) 
governmental  jurisdictions  with 
populations  of  less  than  50,000.  This 
rule  does  not  require  a  general  notice  of 
proposed  rulemaking  and,  therefore  i« 
exempt  from  the  requirements  of  the 
Act.  Although  this  rule  is  exempt,  the 
Coast  Guard  has  reviewed  it  for 
potential  impact  on  small  entities. 

This  rulemaking  would  merely  update 
NLS  fists  by  adding  cargoes  recently 
authorized  by  the  Coast  Guard  or  added 
to  the  IMO  Chemical  Codes  and  by 
making  a  non-substantive  editorial 
change.  Because  it  expects  the  impact  of 
this  final  rule  to  be  minimal,  ihe  Coast 
Guard  certifies  luider  5  U.S.C.  605(b) 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities. 

Collection  of  Information 

This  final  rule  contains  no  collection 
of  information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
rule  in  accordance  with  the  principles 
and  criteria  contained  in  Executive 
Order  12612  and  has  determined  that 
this  rule  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 
Because  this  rulemaking  would  merely 
update  current  lists  in  Coast  Guard 
regulations,  there  are  no  FederaUsm 
implications. 

Environment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  rule  and 
concluded  that,  under  section  2.B.2  of 
Commandant  Instruction  M16475.1B, 
this  final  rule  is  categorically  excluded 
from  further  environmental 
documentation.  This  rulemaking  is  an 
update  of  current  lists  to  add  chemicals 
already  approved  under  Coast  Guard 
regulation  or  international  law  and 
clearly  would  have  no  impact  on  the 
environment.  A  Categorical  Exclusion 
Determination  is  available  in  the  docket 
for  inspection  or  copying  where 
indicated  under  ADDRESSES. 
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List  of  Svbiects  in  33  CFR  Part  151 

Administrative  practice  and 
procedure.  Oil  pollution.  Penalties, 
Reporting  and  recordkeeping 
requirements.  Water  pollution  control. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  151  as  follows: 

PART  151— VESSELS  CARRYING  OIL. 
NOXIOUS  LIQUID  SUBSTANCES, 
GARBAGE  AND  MUNiaPAL  OR 
COMMERCIAL  WASTE,  AND  BALLAST 
WATER 

1.  The  authority  citation  for  part  151, 
subpart  A,  continues  to  read  as  follows: 

Authority:  33  U.S.C.  1321(j)(l)(C)  and 
1903(b);  EO.  11735,  3  CFR,  1971-1975 
Comp.,  p.  793;  49  CFR  1.46. 

§151.47    [Amen<lad] 

2.  In  §  151.47,  remove  all  boldfaced 
type  wherever  it  may  appear  and  add, 
in  its  place,  Roman  type. 

3.  In  §  151.47,  add  the  following  new 
entries  in  chemically  proper 
alphabetized  order: 
***** 

2-Ethyl-2-(hydroxymethyl)propane-l,3- 

diol,  C8-C10  ester 
Glycerol  monooleate 
Lecithin  [soyabean] 
Polybutenyl  succinimide 
Zinc  alkenyl  carboxamide 


§151.49    [Amended] 

4.  In  §  151.49(a),  remove  the  entry 
"Dipentene",  and  add  the  entry 
"Heptane  (all  isomers)"  to  follow  the 
entry  "Ethylcyclohexane". 

Dated:  June  15, 1995. 
J.  C.  Card, 

Rear  Admiral,  U.S.  Coast  Guard,  Chief,  Office 
of  Marine  Safety,  Security  and  Environmental 
Protection. 

[FR  Doc.  95-15750  Filed  6-2&-95;  8:45  am] 
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46  CFR  Parts  30. 150, 151,  and  153 

[CGD94-M2] 
RIN2115-AF06 

Obsolete  Bulk  Hazardous  Materials 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  The  Coast  Guard  is  amending 
its  regulations  on  carriage  of  bulk 
hazardous  materials  by  deleting 
commodities  from  its  regulations  that 
are  no  longer  viable  as  bulk  liquid 
cargoes,  and  cancelling  the 
classifications  of  obsolete  commodities 
not  included  in  those  regulations.  This 


action  will  help  to  ensure  that  Coast 
Guard  requirements  are  current  and  that 
the  hazardous  materials  tables  and  lists 
are  free  of  entries  that  unnecessarily 
complicate  the  Coast  Guard's 
regulations. 

EFFECTIVE  DATE:  This  rule  is  effective  on 
August  28, 1995. 

ADDRESSES:  Unless  otherwise  indicated, 
documents  referred  to  in  this  preamble 
are  available  for  inspection  or  copying 
at  the  office  of  the  Executive  Secretary, 
Marine  Safety  Council  (G-LRA/3406) 
(CGD  95-900),  U.S.  Coast  Guard 
Headquarters.  2100  Second  Street,  NW., 
room  3406,  Washington,  DC  20593- 
0001  between  8  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  telephone  number  is  (202) 
267-1477. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Curtis  G.  Payne,  Hazardous 
Materials  Branch,  (202)  267-1577. 
SUPPLEMENTARY  INFORMATION: 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  dociunent  are  Mr.  Curtis  G. 
Payne,  Project  Manager,  and  Ms.  Helen 
G.  Boutrous,  Project  Counsel,  Office  of 
Chief  Coimsel. 

Regulatory  History 

On  August  31,  1994,  the  Coast  Guard 
published  an  advanced  notice  of 
proposed  rulemaking  (ANPRM)  entitled 
Obsolete  Bulk  Hazardous  Materials  in 
the  Federal  Register  (59  FR  45150).  The 
Coast  Guard  received  foiu-  letters 
commenting  on  the  proposal.  A  pubUc 
hearing  was  not  requested  and  one  was 
not  held. 

Related  Rolemakings 

Elsewhere  in  this  edition  of  the 
Federal  Register,  the  Coast  Guard  is 
publishing  amendments  to  its  noxious 
liquid  substances  list  in  33  CFR  151.47 
(CGD  95-901)  and  its  bulk  hazardous 
materials  lists  and  tables  in  46  CFR 
parts  30, 150,  151,  and  153  (CGD  95- 
900). 

Regulatory  Information 

This  rule  removes  obsolete 
commodities  from  Coast  Guard 
regulations  that  are  no  longer  viable  as 
bulk  liquid  cargoes,  and  cancels  the 
classifications  of  obsolete  commodities 
not  included  in  those  regulations.  This 
action  wrill  help  to  ensure  that  Coast 
Guard  requirements  are  current  and  that 
the  hazardous  materials  tables  and  lists 
are  free  of  entries  that  unnecessarily 
complicate  the  Coast  Guard's 
regulations.  Because  these  commodities 
are  no  longer  carried  in  bulk,  this  action 
will  have  no  impact  on  the  regulated 


industry.  This  action  merely  serves  to 
remove  needless  entries  from  the  Coast 
Guard's  lists  and  tables.  Further,  the 
public  was  provided  an  opportunity  to 
comment  on  this  action  in  the  ANPRM 
published  on  August  31, 1994.  In  the 
ANPRM,  the  Coast  Guard  proposed 
commodities  for  deletion,  and  asked 
whether  anyone  had  information  on 
these  commodities,  or  any  other 
commodities  that  might  be  appropriate 
for  deletion  as  well.  Four  comments 
were  received  and  are  addressed  in  this 
rulemaking.  Accordingly,  the  Coast 
Guard  finds  that  good  cause  exists 
imder  5  U.S.C.  553(b)  to  publish  this 
rule  without  additional  opporttmity  for 
comment. 

Background  and  Purpose 

The  Coast  Guard  has  identified 
obsolete  cargo  entries  in  its  various 
tables  and  Usts,  as  well  as  obsolete  cargo 
classifications  for  entries  never  entered 
in  those  tables  and  lists.  Upon  review  of 
the  comments  received  in  response  to 
the  ANPRM,  and  further  review  of  its 
own  records,  the  Coast  Guard  is  deleting 
these  obsolete  entries  and  classifications 
as  appropriate.  By  deleting  obsolete 
entries  in  its  tables  and  lists,  and 
cancelling  the  classification  of  obsolete 
commodities,  the  Coast  Guard  will 
reduce  an  internal  administrative 
burden  on  its  regulatory  record  keeping 
and  ensure  that  its  requirements  reflect 
current  needs.  In  the  ANPRM,  the  Coast 
Guard  provided  a  list  of  commodities 
thought  to  be  obsolete.  That  list  has 
been  further  reviewed  by  the  Coast 
Guard  and  four  letters  commenting  on 
the  list  were  received,  as  discussed 
below. 

Discussion  of  Comments  and  Changes 

Coast  Guard  Review 

Further  review  by  the  Coast  Guard 
revealed  that  two  of  the  entries  included 
in  the  list  of  obsolete  commodities  in 
the  ANPRM  were  identified  incorrectly. 
They  are: 

a.  "Nitrilotriacetic  acid,  sodium  salt 
solution"  which  should  have  read 
"Nitrilotriacetic  acid,  trisodiiun  salt 
solution";  and 

b.  "Sodium  sulfide  solution"  which 
should  have  read  "Sodium  sulfide 
solution  (15%  or  less)". 

These  commodities  are  removed  by 
this  final  rule. 

Comments  Received 

a.  Two  comments  noted  that  the 
commodity  ethylidene  norbomene  is 
produced  in  large  quantity.  Neither 
comment  was  able  to  verify  whether  this 
commodity  is  moved  in  bulk  on  water. 
Having  obtained  information  that  the 
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cargo  cannot  be  considered  obsolete,  the 
Coast  Guard  is  not  removing  ethylidene 
norbomene  from  its  lists  and  tables. 

b.  One  comment  concurred  with  the 
proposed  deletion  of  the  commodity  2- 
mercaptobenzothiazole  from  Coast 
Guard  lists  and  tables.  However,  upon 
further  Coast  Guard  review,  it  was 
detennined  that  the  commodity  should 
remain.  The  cargo  2- 
mercaptobenzothiazole  is  almost  never 
moved  in  bulk  by  itself.  Instead,  it  is 
often  included  as  a  component  of 
mixtures  that  are  moved  in  bulk.  The 
inclusion  of  this  cargo  in  Coast  Guard 
regulations  as  having  been  classified  for 
carnage  in  bulk,  will  eliminate  the  need 
to  reevaluate  its  safety  considerations 
when  included  in  new  mixtures  being 
shipped.  Therefore,  the  Coast  Guard  is 
not  deleting  the  commodity  2- 
mercaptobenzothiazole  from  the  Coast 
Guard  tables  and  lists  as  suggested  in 
the  ANPRM. 

c.  One  of  the  comments  concurred 
with  the  proposed  deletion  of  the 
commodity  ethyl  chlorothioformate. 
The  comment  noted  that  this 
commodity  is  moved  in  Intermodal  (IM) 
portable  tanks  and  it  is  not  expected  to 
be  transported  in  bulk  by  tank  vessel. 

d.  One  comment  concurred  with  the 
proposed  deletion  of  all  commodities  on 
the  list,  noting  that  none  of  the  listed 
commodities  are  carried  by  that 
company's  tank  vessels. 

e.  One  comment  noted  that  the 
commodity  polydimethylsiloxane  is  still 
an  active  bulk  liquid  cargo  and 
requested  that  it  be  retained  in  Coast 
Guard  lists  and  tables.  Having  obtained 
information  that  the  cargo  cannot  be 
considered  obsolete,  the  Coast  Guard  is 
retaining  polydimethylisiloxane  in  its 
lists  and  tables. 

f.  One  comment  identified  various 
sections  of  the  bulk  hazardous  materials 
regulations  of  title  46  of  the  Code  of 
Federal  Regulations  and  recommended 
that  they  be  deleted.  This  rulemaking 
addresses  only  removing  obsolete 
commodities  from  the  Coast  Guard 
tables  and  lists  in  title  46.  However,  the 
Coast  Guard  appreciates  the  information 
submitted  by  the  comment  and  is 
currently  reviewing  the  sections 
specified  by  the  comment  to  determine 
whether  they  should  be  addressed  in  a 
future  rulemaking  project. 

The  commodities  being  deleted  are 
listed  below.  The  various  commodities 
are  divided  into  several  groups, 
identified  by  a  number  in  the  right  hand 
column,  depending  upon  the  list  or 
table  in  which  they  appear  in  the  Code 
of  Federal  Regulations,  or  based  on 
Coast  Guard  information  that  the 
commodity  is,  or  may  be  obsolete.  The 


commodity  status  groups  are  identified 
following  the  commodity  list. 

List  of  Commodities  Proposed  for 
Deletion 


Commodity  list 


Acetyl  tributyl  citrate 

Alkenylsuccinic  acid  

Alkyl  succinate  fomialdehyde  hy- 
dfoxyamino  condensate  (3.2% 
or  less)  (LOA). 

Aminoethyl  piperazine  H.H 

Ammonium  phosphate  solutioo^ ... 

Amyl  tallate  !.... 

Aqueous  waste  solution  {from  the 
manufacture  of  a  trade  name 
pesticide). 

ARCOHIB  C-112 

BASAGRAN  (t}enta2on-sodium 
salt  solution). 

Benzyl  ctiloride 

Bicyclic  terpenel  polyanntne  amide 
salt  (LOA). 

n-Butylamine  {under  ttie  entry  Bu- 
tylamine  (all  isomers)). 

Butyl  by-products  {containing 
butyl  formate,  ethyl  txjtyrate, 
ethyl  propionate  and  methyl  bu- 
tyrate). 

(crude)  ButyrakJehyde 

C-6  Aldehydes  (mixed)  {distilled 
croton  oil). 

Calcium  alkylphenate  (LOA)  

Calcium  amirxj  nonyl  phenolate 
(LOA). 

Cateium  cartx)xylate  (LOA)  

Cartx}nate  arvj  Cartx^late  waste 
water. 

Cartx}n  black  base  {printir\g  ink 
base  material). 

Chlorohydrins  {crude)  

Cleaning  spirit  {unleaded) 

Cresylic  acid  tar  

Crude  hydrocarbon  feedstocks 
(containing  ethyl  ether). 

Cycloaliphatic  resins  

Cyclohexane  oxidation  product 
acid  water,  50%  aqueous  solu- 
tion {trade  names:  "COP  Ackl 
water",  "Acid  Water  EP306"). 

Cyclopentadiene,  Styrene,  Ben- 
zene mixture. 

iso-Decyl  acrylate  {under  the 
entry  Decyl  acrylate  (all  iso- 
mers)). 

Depentanized  aromatk;  stream  .... 

Diammonium  salt  of  Zinc  ethyl- 
enediamine  tetraacetic  acid  so- 
lution. 

2,4-Dichlorophenoxyacetic  acid, 
dimethylamine  salt  solution 
(70%  or  less).  i 

Didecyl  dimethyl  ammonium  chlo- 
ride, Ethanol  mixture  solution. 

Dimer  acid 

Dinitriles  

Diolefin  stream  

Di(octylphenyl)amine 

1,  4-Dioxane,  Butylene  oxide, 
Nitromethane  mixture. 

DMD-2  ("Dupont  Metal  Deacti- 
vator No.  2"). 


Commod- 
ity status 
group 


1,3.4 
6 


1.3,4 
6 

2 
2 

2 

6 


3.4 
2 

1 
6 

2 
6 


1 
1.3,4 


List  of  Commodities  Proposed  for 
Deletion — Continued 


Commod- 

Comnxxlity list 

ity  status 

group 

DodecyWimethylamine, 

1.3.4 

TetradecyWimethylamine     mix- 

ture. 

Ethyl  chlorothiofomnate  

7 

Ethylene    drchloride,     1.     1.    2- 

1 

Trichloroethane  mixture. 

Fattv  ackj  amides  (LOA)   

2 

Ferric            hydroxyethylethylene 

1.5 

diamine  triacetic  acid,  trisodium 

salt  solution  {other  name:  So- 

dium       salt         of         Fenic 

hydroxyethylethylenediamine 

triacetk:  ackJ  solution). 

Glycols,  Resins.  &  Solvents  mix- 

2 

ture. 

Heartcut  distillate  raffinate  

6 

Heavy  aromatic  concentr&te  

6 

High    molecular    weight    Lithium 

6 

amine — amide    mixture    {other 

name:  Polyamine  amkle   mix- 

ture). 

Hydrochloric  acid,  spent  

1,3 

Isopentaldehyde 

3 

Jet  fuel:  JP-1  

2 

Jet  fuel:  JP-3  

2 

Meleic      anhydride      copolymer 

2 

(LOA). 

Manganese  suMate  solution  

6 

Metallo  organic  compound  corv 

6 

taining    Barium.    Cak:ium    and 

Sulfur. 

Methvlamine 

1.3 

4.  4'-Methylenedianiline  (43%  or 

6 

less),                   Polymethylene 

polyphenylamine,                    o- 

Dichlorobenzene  mixture. 

Methyl  formal  {dimethyl  forma/)  ... 

2 

alpha-Methyl  styrene,  Cumene  .... 

6 

Methyl    styrene,    Indenes,    Alkyl 

6 

benzenes. 

Nitrilotriacetic  acid,  trisodium  salt 

6 

solution  {other  name:  Trisodium 

nitrilotriacetate          ("NTA-150 

Chelant")). 

Octyl  epoxytallate 

2 

Oil,  edible:  Babassu 

2 

Oil  edible'  Graoeseed 

2 

Oil,  edible:  Mustard  seed 

2 

Oil  misc  AdsoDtion  

2 

Oil,  misc:  Aviation  F2300 

2 

Oil  misc:  Croton  

2 

Oil,  misc:  Range  

2 

Oil,  misc:  Resin 

2 

Oil,    misc:    Resinous    petroleum 

2 

{possible  other  name:  Resinous 

petroleum  residue). 

Oil,  misc:  Spray 

2 

Oil,  misc:  Tanner's  

2 

Oil,  misc:  White  (mineral)  

2 

Oil,  misc:  Wood 

2 

Paraldehyde 

4 

Pentene/Miscellaneous        hydro- 

6 

cartwn   mixture   {hydrogenated 

pyrolysis  oils). 

3-Pentenenitrile  

6 

3-Pentenenitrile  (crude)  

6 

PETROX  214  

6 

Phosphorus,  white  {elemental)  .... 

1,3 
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UST  OF  COMMODITIES  PROPOSED  FOR 

Deletion— Continued 


Comnxxi- 

Commodity  list 

ity  status 

group 

Poiyalkenyl    succink;    anhydride 

2 

amine  (LOA). 

Polyamine,  amkJe  mixture  (LOA) 

2 

{other   name:   High   molecular 

weight   Lithium   amine — amide 

mixture). 

Polyester  of  alkenyl  succinic  arv 

6 

hydride    caboxylic    acid,    and 

Pentaerythritol. 

Polystyrene  dialkyi  maleate  (LOA) 

2 

Propandamine  

1.3.4 

Propanol,  Propyl  acetate  mixture 

6 

Pro-Silage  {mixture  of  ammoruum 

6 

hydroxide,    ammonium    phos- 

phate aiid  molasses  in  water). 

Reaction  product  of  Styrene  and 

6 

DialkyWithiophosphoric  acid. 

Reformer  prefractkxiator  bottoms 

6 

Resinous  petroleum  residue  {pos- 

6 

sible   other   name:   Oil.    misc: 

Resinous  petroleum). 

Salcylaldehyde  

1 

Sodium        salt        of        Ferric 

1.5 

hydroxyethylethylenediamine 

triacetic    ackl    solution    (otfjer 

name:                                Ferric 

hydroxyethylethylene     diamine 

triacetic  ackj.  trisodium  salt  so- 

lutk>n. 

Sodium  sulfide  solution  (15%  or 

1.4 

less). 

Sodium  sulfit'",  bisulfite,  formate 

6 

and  thkjsutfrte  solutkMi  (25%  or 

less)  (CO-PRODUCT  (B)). 

Sodium  sulfonate  

2 

Styrene  tar  

1 

T-77  Bottoms „ ^ 

6 

T-150  Bottoms „ 

6 

TRET-O-LITE  PR-980  

6 

TRET-O-LITE  L-1576  

6 

Triisopropanolamlne 

1 

Trisodium  nrtntotriacetate  ("NTA- 

6 

150    ChelanT)    {other    name: 

Nitritotriacetx:    ackJ,    trisodium 

salt  solution). 

Vinyl  acetate-fumarate  copolymer 

2 

(LOA). 

Waxes:  Petroleum 

2 

Wool  grease „ 

2 

Zinc  dialkykJithkjphosphate  (LOA) 

{not  to  be  confused  with  Zinc 

alkyl  dithiophosphate  (C3-C14) 

or  Zinc  alkaryl  dithiophosphate 

(C7-C16)). 

Identification  of  Commodity  Status 
Groups 

1 .  Cargoes  identified  by  the  Cargo 
Classification  Working  Group  of  the 
Chemical  Transportation  Advisory 
Committee  (CTAC)  as  possibly  inactive. 
These  entries  may  also  appear  in  Coast 
Guard  tables  and  lists.  If  so.  this  is 
indicated  by  additional  commodity 
status  group  number(s). 

2.  Entries  that  appear  in  Table  30.25- 
1,  46  CFR  part  30.  Where  the  Coast 


Guard  has  reason  to  believe  the  entry  is 
a  lube  oil  additive  or  a  lube  oil  additive 
component,  it  is  identified  with 
"(LOA)". 

3.  Entries  that  appear  in  Table  151.05, 
46  CFR  part  151. 

4.  Entries  that  appear  in  Table  1, 46 
CFR  part  153. 

5.  Entries  that  appear  in  Table  2, 46 
CFR  part  153. 

6.  Commodities  that  have  been 
evaluated  for  carriage  but  have  not  been 
included  in  the  regulations,  and  for 
which  the  Coast  Guard  has  information 
indicating  that  they  are  no  longer  viable 
bulk  liquid  cargoes. 

7.  Commodities  that  have  been 
evaluated  or  proposed  for  evaluation  but 
which  had  not  been  included  in  the 
regulations,  and  for  which  the  Coast 
Guard  has  no  information  as  to  their 
viability  as  bulk  liquid  cargos.  , 

Commodities  Appearing  in  the  IMO      '* 
Chemical  Codes  and  Coast  Guard 
Regulations 

At  future  IMO  meetings,  the  U.S.  will 
propose  that  those  cargoes  listed  below 
be  removed  frtjm  the  IMO  Chemical 
Codes.  If  the  proposal  for  removal  frt)m 
the  IMO  Codes  is  adopted,  those  cargoes 
listed  below  will  be  removed  &t)m  Coast 
Guard  regulations  in  a  future 
rulemaking  action: 

(a)  Benzyl  chloride. 

(b)  n-Butylamine. 

(c)  Chlorohydrins  (crude). 

(d)  Cresvlic  acid  tar. 

(e)  iso-Etecyl  acrylate. 

(f)  Dodecyldimethylamine, 
Tetradecyldimethyl-amine  mixture. 

(g)  Ferric  hydroxyethylethylene 
diamine  triacetic  acid,  trisodium  salt 
solution. 

(h)  Nitrilotriacetic  acid,  trisodium  salt 
solution. 

(i)  Paraldehyde. 

(i)  Phosphorus,  white  [elemental). 

(k)  Propanolamine. 

(1)  Sodium  sulfide  solution  (15%  or 
less). 

(m)  Triisopropanolamlne. 
Commodities  Previously  Permitted  for 
Carriage  in  Accordance  with 
Classification  Letter 

The  cargo  classification  of  the 
following  commodities  are  cancelled; 
they  are  no  longer  permitted  to  be 
carried  in  bulk  by  water  mode  as 
cargoes: 

Aminoethyl  piperazine  H.H. 
Aqueous  waste  solution  {from  the 

manufacture  of  a  trade  name 

pesticide) 
ARCOHIB  C-112 
BASAGRAN  [bentazon-sodium  salt 

solution) 
Butyl  by-products  [containing  butyl 

formate,  ethyl  butyrate,  ethyl 

propionate  and  methyl  butyrate) 


C-6  Aldehydes  (mixed)  [distilled  croton 

oil) 
Carbonate  and  Carbolate  waste  water 
Crude  hydrocarbon  feedstocks 

(containing  ethyl  ether) 
Cyclohexane  oxidation  product  acid 

water.  50%  aqueous  solution  [trade 

names:  "COP  Acid  Water".  "Acid 

Water  EP306") 
Depentanized  aromatic  stream 
Didecyl  dimethyl  ammonium  chloride, 

Ethanol  mixture  solution 
Dimer  acid 
Dinitriles 
Diolefin  stream 
1,  4-Dioxane,  Butylene  oxide, 

Nitromethane  mixture 
DMD-2  ("Dupont  Metal  Deactivator  No. 

2") 
Ethyl  chlorothioformate 
Heartcut  distillate  raffinate 
Heavy  aromatic  concentrate 
High  molecular  weight  Lithium  amine — 

amide  mixture  [other  name: 

Polyamine  amide  mixture) 
Manganese  sulfate  solution 
Metallo  organic  compound  containing 

Barium,  Calcium  and  Sulfur 
4,4'-Methylenedianiline  (43%  or  less), 

Polymethylene  polyphenylamine,  o- 

Dichlorobenzene  mixture 
alpha-Methyl  styrene,  Cumene 
Methyl  styrene,  Indenes,  Alkyl  benzenes 
Nitrilotriacetic  acid,  trisodium  salt 

solution  [other  name:  Trisodium 

nitrilotriacetate  ("NTA-150 

Chelant")) 
Pentene/Miscellaneous  hydrocarbon 

mixture  [hydrogenated  pyrolysis  oils) 
3-Pentenenitrile 
3-Pentenenitrile  (crude) 
PETROX  214 
Polyester  of  alkenyl  succinic  anhydride 

caboxylic  acid,  and  Pentaerythritol 
Propanol,  Propyl  acetate  mixture 
Pro-Silage  [mixture  of  ammonium 

hydroxide,  ammonium  phosphate 

and  molasses  in  water) 
Reaction  product  of  Styrene  and 

Dialkyldithio-phosphoric  acid 
Reformer  prefractionator  bottoms 
Resinous  petroleum  residue  [possible 

other  name:  Oil.  misc:  Resinous 

petroleum) 
Sodium  sulfite,  bisulfite,  formate  and 

thiosulfite  solution  (25%  or  less)  (CO- 
PRODUCT  (B)) 
T-77  Bottoms 
T-150  Bottoms 
TRET-O-LITE  PR-980 
TRET-O-LITE  L-1576 
Trisodium  nitrilotriacetate  ("NTA-150 

Chelant")  [other  name:  Nitrilotriacetic 

acid,  trisodium  salt  solution] 

The  Coast  Guard  intends  to 
periodically  review  its  regulations  to 
determine  whether  any  commodities  in 
its  tables  and  lists  in  titles  33  and  46  of 
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the  Code  of  Federal  Regulations  are  no 
longer  manufactiued  or  moved  in  bulk 
by  vessel,  and  would  therefore  be 
appropriate  for  deletion.  Toward  that 
end.  the  Coast  Guard  requests  the 
continued  assistance  of  interested 
parties  in  identifying  obsolete  entries 
and  classifications  in  its  regulations. 
Commodities  identified  as  obsolete  will 
be  addressed  in  future  rulemakings. 

Regulatory  Evaluation 

This  final  rule  is  not  a  significant 
regulatory  action  imder  section  3(0  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  not  been  reviewed  by  the 
Office  of  management  and  Budget  under 
that  order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040,  February  26.  1979).  This 
rulemaking  deletes  obsolete 
commodities  from  the  Coast  Guard's 
lists  and  tables.  The  Coast  Guard 
expects  the  economic  impact  of  this  rule 
to  be  so  minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  lOe  of  the 
regulatory  policies  and  procedures  of 
DOT  is  unnecessary. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.).  the  Coast  Guard 
must  consider  the  economic  impact  on 
small  entities  of  a  rule  for  which  a 
general  notice  of  proposed  rulemaking 
is  required.  "Small  entities"  may 
include  (1)  small  businesses  and  not-for- 
profit  organizations  that  are 
independently  owned  and  operated  and 
are  not  dominant  in  their  fields  and  (2) 
governmental  jurisdictions  with 
populations  of  less  than  50,000.  This 
rule  does  not  require  a  general  notice  of 
proposed  rulemaking  and,  therefore  is 
exempt  from  the  requirements  of  the 
Act.  Although  this  rule  is  exempt,  the 
Coast  Guard  has  reviewed  it  for 
potential  impact  on  small  entities. 

This  rulemaking  merely  updates  the 
Coast  Guard's  lists  and  tables  by 
deleting  obsolete  commodities.  Because 
it  expects  the  impact  of  this  final  rule 
to  be  minimal,  the  Coast  Guard  entities 
under  5  U.S.C.  605(b)  that  this  rule  v«ll 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

Collection  of  Information 

This  final  rule  contains  no  collection 
ef  information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 


Federalism 

The  Coast  Guard  has  analyzed  this 
final  rule  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612  and  has 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  impUcations 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

This  rulemaking  updates  the  Coast 
Guard's  tables  and  Usts  by  deleting 
obsolete  cargoes.  Therefore  this 
rulemaking  has  no  federalism 
imphcations. 

Environment 

The  Coast  Guard  has  considered  the 
envirorunental  impact  of  this  final  rule 
and  concluded  that,  under  section  2.B.2 
of  Commandant  Instruction  M16475.1B, 
this  proposal  is  categorically  excluded 
from  further  environmental 
docimientation.  This  rulemaking  is 
merely  a  revision  of  tables  and  lists 
deleting  obsolete  chemicals  currently 
approved  for  carriage  by  tankbarge  or 
tank  ship  and  clearly  will  have  no 
impact  on  the  environment.  A 
Categorical  Exclusion  Determination  is 
available  in  the  docket  for  inspection  or 
copying  where  indicated  under 
ADDRESSES. 

List  of  Subjects 

46  CFR  Part  30 

Cfugo  vessels.  Foreign  relations. 
Hazardous  materials  transportation. 
Penalties,  Reporting  and  recordkeeping 
requirements.  Seamen. 

46  CFR  Part  150 

Hazardous  materials  transportation. 
Marine  safety.  Occupational  safety  and 
health.  Reporting  and  recordkeeping 
requirements. 

46  CFR  Part  151 

Cargo  vessels,  Hazardous  materials 
transportation,  Marine  safety.  Reporting 
and  recordkeeping  requirements.  Water 
pollution  control. 

46  CFR  Part  153 

Administrative  practice  and 
procedure.  Cargo  vessels.  Hazardous 
materials  transportation.  Marine  safety. 
Reporting  and  recordkeeping 
requirements.  Water  pollution  control. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  46 
CFR  parts  30. 150. 151.  and  153  as 
follows: 

PART  30— GENERAL  PROVISIONS 

1.  The  authority  citation  for  part  30  is 
revised  to  read  as  follows: 

Authority:  46  U.S.C.  2103,  3306,  3703;  49 
U.S.C.  5103;  49  CFR  1.46;  Section  30.01-5 


also  issued  under  the  authority  of  Sect.  4109, 
Pub.  L.  101-380. 104  Stat  515. 

§30.25-1    [Amended] 

2.  In  §  30.25-1,  amend  table  30.25-1 
by  removing  the  following  entries  in 
their  entirety: 

a.  Acetyl  tributyl  citrate 

b.  Alkenylsuccinic  acid 

c.  Alkyl  succinate  formadehyde 
hydroxyamino  condensate  (3.2%  or 
less) 

d.  Amyl  tallate 

e.  Bicyclic  terpenel  polyamine  amide 
salt 

f.  Calcium  alkylphenate 

g.  Calcium  amino  nonyl  phenolate 
h.  Calcium  carboxylate 

i.  Carbon  black  base  [printing  ink  base 

material) 
j.  Cleaning  spirit  (unleaded) 
k.  Cycloaliphatic  resins 

I.  Di(octylphenyl)amine 
m.  Fatty  acid  amides 

n.  Glycols,  Resins,  and  Solvents  mixture 

o.  Jet  fiiel:  JP-1 

p.  Jet  fuel:  JP-3 

q.  Maleic  anhydride  copolymer 

r.  Methyl  formal  (dimethyl  formal) 

s.  Octyl  epoxytallate 

t.  Oil.  edible:  Babassu 

u.  Oil,  edible:  Grapeseed 

V.  Oil,  edible:  Mustard  seed 

w.  Oil,  misc:  Adsoption 

X.  Oil,  misc:  Aviation  F2300 

y.  Oil,  misc:  Croton 

z.  Oil.  misc:  Range 

aa.  Oil.  misc:  Resin 

bb.  Oil.  misc:  Resinous  petroleum 

cc.  Oil.  misc:  Spray 

dd.  Oil.  misc:  Tanner's 

ee.  Oil.  misc:  White  (mineral) 

ff.  Oil.  misc:  Wood 

gg.  Polyalkenyl  succinic  anhydride 

amine 
hh.  Polyamine.  amide  mixture 
ii.  Polystyrene  dialkyl  maleate 
jj.  Sodium  sulfonate 
kk.  Vinyl  acetate-fumarate  copolymer 

II.  Waxes:  Petroleimi 
mm.  Wool  grease 

nn.  Zinc  dialkyldithiophosphate 

PART  150— COMPATIBILITY  OF 
CARGOES 

3.  The  authority  citation  for  part  150 
continues  to  read  as  follows: 

Authority:  46  U.S.C.  3306,  3703;  49  CFR 
1.45, 1.46.  Section  150.105  issued  under  44 
U.S.C  3507;  49  CFR  1.45. 

Table  I  to  Part  1 50    [Amended] 

4.  In  table  I.  remove  the  following 
entries  in  their  entirety: 

a.  Actyl  tributyl  citrate 

b.  Amyl  tallate 

c.  Carbon  black  base 

d.  Cycloaliphatic  resins 
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e.  Cyclohexane  oxidation  product  acid 
water 

f.  Cyclopentadiene.  Styrene.  Benzene 
mixture 

g.  Diammonium  salt  of  Zinc  EDTA 
solution 

h.  Didecyl  dimethyl  ammonium 

chloride.  Ethanol  mixture  solution 
i.  Ethyl  chlorothioformate 
j.  Fatty  acid  amides 

k.  Glycols.  Resins,  and  Solvents  mixture 
1.  Hydrochloric  acid,  spent 
m.  Jet  fiiel:  JP-1 
n.  Jet  fuel:  JP-3 

o.  Maleic  anhydride  copolymer 
p.  Methylamine 
q.  4.4'-Methylenediniline  (43%  or  less). 

Polymetnylene  polypheylamine.  o- 

Dichlorobenzene  mixture 
r.  Methyl  formal 
s.  Octyl  expoxytallate 
t.  Oil.  edible:  Babassu 
u.  Oil.  edible:  Grapeseed 
V.  Oil.  misc:  Adsoption 
w.  Oil,  misc:  Range 
x.  Oil,  misc:  Resin 
y.  Oil.  misc:  Resinous  petroleum 
z.  Oil,  misc:  Spray 
aa.  Oil,  misc:  Tanner's 
bb.  Oil,  misc:  White  (mineral) 
cc.  3-Pentenenitrile 
dd.  Polyalkenyl  succinic  anhydride 

amine 
ee.  Salicylaldehyde 
ff.  Vinyl  acetate-fumarate  copolymer 

Table  II  to  Part  1 50    [Amended] 

5.  In  Table  II,  in  the  Group  indicated, 
remove  the  following  entire: 
Group  0.  Unassigned  cargoes, 
a.  Ethyl  chlorothioformate 
Group  1.  Non-oxidizing  mineral  acids. 

a.  Hydrochloric  acid,  spent 
Group  4.  Organic  acids, 
a.  Cyclohexane  oxidation  product 
acid  water 
Group  7.  Aliphatic  amines. 

a.  Methylamine 
Group  9.  Aromatic  amines, 
a.  4.4'-Methylenedianiline  (43%  or 
less).  Polymethylene 
polyphenylamine,  o- 
Dichlorobenzene  mixture 
Group  19.  Aldehydes. 

a.  Salicylaldehyde 
Group  30.  Olefins, 
a.  Cyclopentadiene,  Styrene,  Benzene 
mixture 
Group  31.  Paraffins. 

a.  Cycloaliphatic  resins 
Group  33.  Miscellaneous  Hydrocarbon 
Mixtures 

a.  Carbon  black  base 

b.  Fatty  acid  amides 

c.  Glycols,  Resins,  &  Solvents  mixture 

d.  Jet  fuel:  JP-1 

e.  Jet  hiel:  JP-3 

f.  Maleic  anhydride  copolymer 

g.  Oil,  misc:  Adsoption 


h.  Oil.  misc:  Range 
i.  Oil,  misc:  Resin 
j.  Oil.  misc:  Resinous  petroleum 
k.  Oil.  misc:  Spray 
1.  Oil.  misc:  Tanner's 
m.  Oil.  misc:  White  (mineral) 
n.  Polyalkenyl  succinic  anhydride 
amine 
Group  34.  Esters 

a.  Acetyl  tributyl  citrate 

b.  Amyl  tallate 

c.  Octyl  epoxytallate 

d.  Oil.  edible:  Babassu 

e.  Oil.  edible:  Grapeseed 

f.  Vinyl  acetate-fumarate  copolymer 
Group  37.  Nitriles. 

a.  3-Pentenenitrile 
Group  41.  Ethers. 

a.  Methyl  formal 
Group  43.  Miscellaneous  water 
solutions. 

a.  Diammonium  salt  of  Zinc  EDTA 
solution 

b.  Didecyl  dimethyl  ammonium 
chloride,  Ethanol  mixture  solution 

Appendix  I  to  Part  150  [Amended] 

6.  In  appendix  I  (b),  remove  the 
following  words:  "Ethyl 
Chlorothioformate  (0)  is  not  compatible 
with  Groups  5,  6.  7,  8,  and  9." 


a.  (crude)  Butyraldehyde 

b.  Diammonium  sah  of  Zinc 
ethylenediamine  tetraacetic  acid 
solution 

Table  2  to  Part  1 53  [Amended] 

12.  In  Table  2,  remove  the  entry 
"Ammonium  phosphate  solution". 

Dated:  June  15, 1995. 
I.e.  Card, 

Rear  Admiral,  U.S.  Coast  Guard,  Chief,  Office 

of  Marine  Safety,  Security  and  Environmental 

Protection. 

IFR  Doc.  95-15751  Filed  6-28-95;  8:45  am) 

BILUNO  CODE  4910-14-M 

46  CFR  Parts  30, 150, 151,  and  153 

[CGD  95-900] 

RIN2115-AF07 

Bulk  Hazardous  Materials 

AGENCY:  Coast  Guard.  DOT. 
ACTION:  Final  rule. 


SUMMARY:  The  Coast  Guard  is  amending 
its  regulations  on  carriage  of  bulk 
hazardous  materials  by  adding  cargoes 
recently  authorized  for  carriage  by  the 
Coast  Guard  or  added  to  the 
International  Maritime  Organization's 
(iMO)  Chemical  Codes  and  by  making 
7.  The  authority  citation  for  part  ISl^'^^Tmtnor  technical  and  editorial  changes 

.. • 1  --  r_ii ^^j_^ ,.- T>u; .: ...:n l_ 


PART  151— BARGES  CARRYING  BULK 
LIQUID  HAZARDOUS  MATERIAL 
CARGOES 


continues  to  read  as  follows: 

Authority:  33  U.S.C.  1903.  46  U^S^CJTob; 
49  CFR  1.46. 

Table  151.05    [Amended] 

8.  In  table  151.05,  remove  the 
following  entries  in  their  entirety: 

a.  Butyraldehydes  (crude) 

b.  Hydrochloric  acid,  spent 

c.  Isopentaldehyde 

d.  Methylamine  (anhydrous) 

§151.12-5    [Amended] 

9.  In  §  151.12-5.  remove  the  entry 
"Chlorohydrins  (crude)". 

PART  153— SHIPS  CARRYING  BULK 
LIQUID,  LIQUEFIED  GAS,  OR 
COMPRESSED  GAS  HAZARDOUS 
MATERIALS 

10.  The  authority  citation  for  part  153 
is  revised  to  read  as  follows: 

Authority:  46  U.S.C.  3703:  49  CFR  1.46. 
Section  153.40  issued  under  49  U.S.C.  5103. 
Sections  153.470  through  153.491, 153.1100 
through  153.1132,  and  153.1600  through 
153.1608  also  issued  under  33  U.S.C.  1903 
(b). 

Table  1    [Amended] 

11.  In  Table  1,  remove  the  following 
entries  in  their  entirety: 


Wd  corrections.  This  action  will  update 
theiulk  hazardous  materials  tables  and 
better  inform  persons  shipping  a  bulk 
hazardous  material  of  that  material's 
compatibility  and  special  handUng 
requirements. 

EFFECTIVE  DATE:  This  rule  is  effective  on 
August  28, 1995. 

ADDRESSES:  Unless  otherwise  indicated, 
documents  referred  to  in  this  preamble 
are  available  for  inspection  or  copying 
at  the  office  of  the  Executive  Secretary. 
Marine  Safety  Council  (G-LRA/3406) 
(CGD  95-900).  U.S.  Coast  Guard 
Headquarters,  2100  Second  Street  SW., 
room  3406,  Washington.  DC  20593- 
0001  between  8  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  telephone  number  is  (202) 
267-1477. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Curtis  G.  Payne.  Hazardous 
Materials  Branch.  (202)  267-1577. 

SUPPLEMENTARY  INFORMATION: 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  document  are  Mr.  Curtis  G. 
Payne,  Project  Manager,  and  Ms.  Helen 
G.  Boutrous,  Project  Counsel.  Office  of 
Chief  Counsel. 
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Related  Rulemaking 

Elsewhere  in  this  edition  of  the 
Federal  Register,  the  Coast  Guard  is 
publishing  amendments  to  its  noxious 
liquid  substances  Usts  in  33  CFR  151.47 
(CGD  95-901).  Also  in  this  edition  of 
the  Federal  Register,  a  final  rule  (CGD 
94-902)  is  published  concerning  cargo 
entries  the  Coast  Guard  has  reason  to 
believe  are  obsolete. 

Regulatory  Information 

Because  the  United  States  is  a  party 
to  the  International  Convention  for  the 
Prevention  of  Pollution  from  Ships, 
1973  as  modified  by  the  protocol  of 
1978  relating  thereto  (MARPOL  73/78), 
these  amendments  are  required  to 
ensure  that  the  Coast  Guard  regulations 
are  consistent  with  revisions  to  IMO's 
chemical  codes.  Accordingly,  the  Coast 
Guard  finds  that  good  cause  exists 
under  5  U.S.C.  553(b)  to  publish  this 
rule  without  opportimity  for  comment. 

Background  and  Purpose 

This  rulemaking  updates  various 
Coast  Guard  hazardous  materials  tables 
in  46  CFR  parts  30,  150, 151,  and  153 
to  include  new  chemicals  and 
requirements  authorized  by  Coast  Guard 
regulations  or  international  law.  This 
rulemaking  would  also  make  other  non- 
substantive editorial  changes  and 
corrections. 

Discussion  of  Amendments 

(a)  A  number  of  new  cargo  entries  are 
added  to  table  30.25-1,  tables  I  and  II 
and  appendix  I  of  part  150,  and  tables 

1  and  2  of  part  153,  as  appropriate. 
These  include  cargoes  recently 
authorized  by  the  Coast  Guard  and 
cargoes  to  be  included  in  the  IMO 
Chemical  Codes  ("International  Code  for 
the  Construction  and  Equipment  of 
Ships  Carrying  Dangerous  Chemicals  in 
Bulk"  (IBC  Code),  and  "Code  for  the 
Construction  and  Equipment  of  Ships 
Carrying  Dangerous  Chemicals  in  Bulk" 
(BCH  Code)),  but  not  yet  included  in 
Coast  Guard  regulations.  These  include 
new  entries  approved  at  an  IMO 
subcommittee  meeting  of  September  13- 
17,  1993  (BCH  23)  and  October  19-23, 
1994  (BCH  24). 

(b)  The  "Compatibility  of  Cargoes" 
tables  in  part  150  are  amended  to 
include  the  chemicals  added  by  the 
final  rule  to  the  hazardous  materials 
tables  in  parts  30  and  153.  This  rule  also 
corrects  several  current  cargo  names  and 
cross-references  other  entries. 

(c)  The  Coast  Guard  was  informed  of 
two  erroneous  assignments  in  the 
current  table.  They  are  cresyhc  acid  tar, 
currently  shown  as  assigned  to  Group  5 
(Caustics)  and  potassium  thiosulfate, 
currently  shown  as  assigned  to  Group  0 


(Unassigned  cargoes).  The  entry  for 
cresylic  acid  tar  is  corrected  to  reflect  its 
assignment  to  Group  21  (Phenols, 
Cresols),  and  the  entry  for  potassium 
thiosulfate  solution  is  corrected  to 
reflect  its  assignment  to  Group  43 
(Miscellaneous  Water  Solutions).  The 
Coast  Guard  is  appreciative  of  the 
assistance  it  received  in  discovering 
these  errors. 

(d)  Section  151.05-2  is  revised  to 
address  the  change  for  tank  barges 
certiBcated  to  carry  benzene  and 
benzene  containing  cargoes  from  the 
restricted  gauging  requirements  in 

§  151.15-10  to  closed  gauging 
requirements,  and,  for  tani  barges 
certificated  to  carry  butyl  acrylate 
cargoes,  from  open  to  restricted  gauging 
requirements.  Section  151.05-2  was 
added  in  an  August  31, 1994,  final  rule 
(CGD  94-900;  59  FR  45136)  to  require 
that  such  tank  barges  comply  with  the 
gauging  requirements  of  Table  151.05  by 
August  15,  1998.  The  revision  clarifies 
that  until  August  15, 1998,  those  barges 
must  either  meet  the  new  gauging 
requirements  of  Table  151.05,  or  the 
previous  gauging  requirements  in 
§  151.15-10.  Also,  the  spelling  of  the 
word  "acrylate"  is  corrected. 

(e)  In  its  continued  effort  to  maintain 
consistency  between  the  requirements 
of  the  tank  ship  regulations  (part  153) 
and  the  tankbarge  regulations  (part  151) 
where  applicable,  the  Coast  Guard 
proposes  to  add  special  requirement 
151.50-73,  "Chemical  protective 
clothing"  to  the  entries  in  table  151.05 
of  part  151  of  the  tankbarge  regulations 
for  the  commodities  listed  below: 

(1)  Acetic  acid 

(2)  Acetic  anhydride 

(3)  Coal  tar  naphtha  solvent 

(4)  Coal  tar  pitch  (molten) 

(5)  Formic  acid 

(6)  Phosphoric  acid 

(7)  Propionic  acid 

(8)  Sodiiun  chlorate  solution  (50%  or 
less) 

This  change  is  in  conformance  with 
the  current  special  requirement  for  these 
commodities  found  in  tank  ship 
regulations  at  §  153.933,  "Chemical 
protective  clothing". 

(f)  The  carriage  requirements  of  two 
entries  in  table  1  of  part  153,  diethyl 
sulfate  and  sodium  silicate  solution,  are 
changed.  The  Coast  Guard  has  received 
information  from  a  manufacturer  of  the 
commodity  diethyl  sulfate 
demonstrating  the  need  for  the 
protective  clothing  special  requirement 
of  §  153.933.  The  Coast  Guard  is  adding 
the  special  requirement  to  the  entry  for 
that  commodity.  The  entry  sodium 
silicate  solution  was  reviewed  by  the 
IMO  at  BCH  24  and  determined  to  be  a 


nonflammable  water  solution. 
Therefore,  the  fire  protection 
requirement  for  this  entry  was  removed 
by  the  IMO.  This  same  action  is  adopted 
in  this  final  rule. 

(g)  Other  minor  corrections  or 
modifications  are  made  as  required  to 
the  various  Usts  and  tables. 

(h)  In  appendix  I  to  this  final  rule,  the 
Coast  Guard  is  providing  information 
intended  to  provide  mariners  with 
insight  into  revisions  that  may  be 
addressed  in  future  rulemaking  actions. 
The  appendix  will  not  appear  in  the 
Code  of  Federal  Regulations,  and  does 
not  propose  changes  to  current 
requirements.  The  appendix  is  provided 
for  informational  purposes  only.  One 
issue  addressed  in  the  appendix 
involves  the  potential  for  incompatible 
stowage  of  isocyanate  cargoes.  Group  12 
and  water  solutions  of  chemical  cargoes. 
Shippers  of  such  cargoes  should  review 
the  appendix  for  further  information. 

Regulatory  Evaluation 

This  final  rule  is  not  a  significant 
regulatory  action  under  section  3(f}  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  under 
that  order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (EXDT) 
(44  FR  11040  February  26,  1979).  This 
rulemaking  updates  the  Coast  Guard's 
bulk  hazardous  materials  table  by 
adding  cargoes  recently  authorized  by 
the  Coast  Guard  or  added  to  the  IMO 
Chemical  Codes  and  by  making  non- 
substantive editorial  changes.  The  Coast 
Guard  expects  the  economic  impact  of 
this  rule  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  under  paragraph 
lOe  of  the  regulatory  policies  and 
procedures  of  DOT  is  unnecessary. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
must  consider  the  economic  impact  on 
small  entities  of  a  rule  for  which  a 
general  notice  of  proposed  rulemaking 
is  required.  "Small  entities"  may 
include  (1)  small  businesses  and  not-for- 
profit  organizations  that  are 
independently  owned  and  operated  and 
are  not  dominant  in  their  fields  and  (2) 
governmental  jurisdictions  with 
populations  of  less  than  50,000.  This 
rule  does  not  require  a  general  notice  of 
proposed  rulemaking  and,  therefore  is 
exempt  from  the  requirements  of  the 
Act.  Although  this  rule  is  exempt,  the 
Coast  Guard  has  reviewed  it  for 
potential  impact  on  small  entities. 
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This  rulemaking  updates  the  Coast 
Guard's  bulk  hazudous  materials  table 
by  adding  cargoes  recently  authorized 
by  the  Coast  Guard  or  added  to  the  IMO 
chemical  Codes  and  by  making  non- 
substantive editorial  changes.  Because  it 
expects  the  impact  of  this  final  rule  to 
be  minimal,  the  Coast  Guard  certifies 
under  5  U.S.C.  605(b)  that  this  rule  vdll 
not  have  a  significant  economic  impact 
on  a  substantial  niunber  of  small 
entities. 

Collection  of  Information 

This  final  rule  contains  no  collection 
of  information  requirements  imder  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
final  rule  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612  and  has 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

This  rulemaking  updates  chemical 
tables  by  adding  cargoes  recently 
authorized  by  the  Coast  Guard  or  added 
to  the  IMO  Oiemical  Codes  and  by 
making  other  non-substantive  editorial 
changes  and  corrections.  Therefore  this 
rulemaking  has  no  federalism 
implications. 

Environment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  final  rule 
and  concluded  that,  under  section  2.B.2 
of  Commandant  Instruction  M16475.1B, 
this  final  rule  is  categorically  excluded 
from  further  environmental 
documentation.  This  rulemaking 
updates  tables  listing  chemicals  already 
approved  under  Coast  Guard  regulation 
or  international  law  and  clearly  would 
have  no  impact  on  the  environment.  A 
Categorical  Exclusion  Determination  is 
available  in  the  docket  for  inspection  or 
copying  where  indicated  under 
ADDRESSES. 

List  of  Subjects 

46  CFR  Part  30 

Cargo  vessels,  Foreign  relations, 
Hazardous  materials  transportation, 
Penalties,  Reporting  and  recordkeeping 
requirements.  Seamen. 

46  CFR  Part  150 

Hazardous  materials  transportation, 
Marine  safety.  Occupational  safety  and 
health.  Reporting  and  recordkeeping 
requirements. 


46  CFR  Part  151 

Cargo  vessels.  Hazardous  materials 
transportation,  Marine  safety.  Reporting 
and  recordkeeping  requirements,  Water 
pollution  control. 

46  CFR  Part  153 

Administrative  practice  and 
procediu^,  Cargo  vessels.  Hazardous 
materials  transportation.  Marine  safety, 
Reporting  and  recordkeeping 
requirements.  Water  pollution  control. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  46 
CFR  parts  30. 150, 151,  and  153  as 
follows: 

PAFTT  30— GENERAL  PROVISIONiS 

1.  The  authority  citation  for  part  30  is 
revised  to  read  as  follows: 

Authority:  46  U.S.C.  2103,  3306,  3703;  49 
U.S.C.  5103;  49  CFR  1.46;  Section  30.01-5 
also  issued  under  the  authority  of  Sect.  4109, 
Pub.  L.  101-380,  104  Stat  515. 

§30.25-1    [Amended] 

2.  In  §  30.25-1,  table  30.25-1  is 
amended  as  follows: 

a.  In  the  "Cargoes"  column,  remove 
the  "+"  symbols  that  precede  the  cargo 
entries. 

b.  For  the  entry  "Amyl  methyl 
ketone",  in  the  "Pollution  category" 
column,  remove  the  letter  "C"  and  add, 
in  its  place,  the  letter  "D". 

c.  In  the  "Cargoes"  column,  remove 
the  words  "Calciiun  long  chain  phenolic 
amine  (C8-C40)"  and  add,  in  their 
place,  the  words  "    Calcium  long  chain 
alkvl  phenolic  amine  (C8-C40)". 

a.  In  the  "Cargoes"  column,  remove 
the  words  "Diethylene  glycol  butyl 
ether  acetate"  and  add,  in  their  place, 
the  words"  Diethylene  glycol  butyl 
ether  acetate,  see  Poly(2-8)alkylene 
glycol  monoalkyl(Cl— C6)  ether  acetate". 

e.  In  the  "Cargoes"  column,  remove 
the  words  "Dimethyl  polysiloxane"  and 
add,  in  their  place,  the  words  " 
Dimethylpolysiloxane,  see 
Polydimethylsiloxane". 

f.  In  the  "Cargoes"  column,  remove 
the  words  "Long  chain  alkylphenate/ 
Phenol  sulfide"  and  add,  in  their  place, 
the  words  "  Long  chain  alkylphenate/ 
Phenol  sulfide  mixture". 

g.  For  the  entry  "Metolachlor",  in  the 
"Pollution  category"  column,  remove 
the  symbol  "&'. 

h.  In  the  "Cargoes"  column,  remove 
the  words  "Polyolefin  amide 
alkeneamine  molybdenum  oxysulfide" 
and  add,  in  their  place,  the  words  " 
Polyolefin  amide  alkeneamine/ 
Molybdenimi  oxysulfide  mixture". 

i.  In  the  "Cargoes"  colimm,  remove 
the  word  "Tetradecanol"  and  add,  in  its 
place,  the  words  "  Tetradecanol,  see 
Alcohols  (C13+)". 


3.  In  §  30.25-1,  table  30.25-1  is 
further  amended  by  adding  the 
following  new  entries  in  chemically 
proper  alphabetized  order 

Table  30.2&-1 .— LfST  of  Flammable 
AND  Combustible  Bulk  Uquid 
Cargoes 

Polki- 
Cargoes  tkxi  cat- 

egwy 


2-Elhy»-2-(tiydroxymettiyl)  propane-    D 
1,3-dk>l,  08-01 0  ester. 


Glycerol  monooleate D 

•  •  •  • 

Lecithin  (soyabeailj  [D] 


N-Methyjglucamine    solution    (70%    III 
or  less). 


n-Pentyl  propionate C 

*  •               •              • 
Polybutenyl  succinimide  D 

•  *  •  • 

Soyabean  oil  (epoxidized)  [D] 

•  •  •  • 

Zinc  atkenyl  carboxamide  D 


4.  In  §  30.25-1,  in  the  footnotes  to 
table  30.25-1,  remove  the  words  "+ 
denotes  newly  added  products.". 

PART  150— COMPATIBILITY  OF 
CARGOES 

5.  The  authority  citation  for  part  150 
continues  to  read  as  follows: 

Authority:  46  U.S.C.  3306,  3703,  49  CFR 
1.45, 1.46.  Section  150.105  issued  under  44 
U.S.C.  3507;  49  CFR  1.45. 

Table  I  to  Part  1 50    [Amended] 
O.Table  I  is  amended  as  follows: 

a.  Remove  all  bold-faced  type 
wherever  it  may  appear  and  add,  in  its 
place,  Roman  type. 

b.  In  the  "Chemical  name"  column, 
remove  the  "+"  symbols  that  precede 
chemical  name  entries. 

c.  For  the  entry  "Alkanes  (C6-C9)",  in 
the  "Related  CHRIS  codes"  colimm, 
remove  the  code  "HXX"  and  add,  in  its 
place,  the  code  "HXS". 

d.  For  the  entry  "Alkanes  (clO+)",  in 
the  "CHRIS  code"  column,  add  the  code 
"ALJ". 

e.  In  the  "Chemical  name"  column, 
remove  the  work  "Butene"  and  add.  in 
its  place,  the  words  "Butene,  see 
Butylene". 
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f.  In  the  "Chemical  name"  column, 
remove  the  words  "n-Butyl  butyrate" 
and  add.  in  their  place,  the  words 
"Butyl  butyrate".  and  in  the  "CHRIS 
code"  column  for  the  new  entry,  remove 
the  code  "BUB"  aifd  add,  in  its  place, 
the  code  "BBA".  and  in  the  "Related 
CHRIS  codes"  column  for  the  new 
entry,  add  the  codes  "BUB/BIB". 

g.  Delete  the  entry  "iso-Butyl 
isobutyrate"  in  its  entirety. 

h.  In  the  "Chemical  name"  column, 
remove  the  words  "Calcium  bromide 
solution"  and  add,  in  their  place,  the 
words  "  Calcium  bromide  solution,  see 
Drilling  brines",  and  in  the  "Related 
CHRIS  codes"  column  for  the  new 
entry,  remove  the  code  "CBM".  and  in 
its  place,  add  the  code  "DRB". 

i.  In  the  "Chemical  name"  column, 
remove  the  words  "Calcium  long  chain 
phenohc  amine  (C8-C40)"  and  add,  in 
their  place,  the  words  "Calcium  long 
chain  alkyl  phenohc  amine  (C8-C40)". 

j.  In  the  "Chemical  name"  colimin, 
remove  the  words  "Cresylic  acid, 
sodium  salt  solution"  and  add,  in  their 
place,  the  words  "Cresylic  acid,  sodium 
salt  solution,  see  Cresylate  spent 
caustic". 

k.  For  the  entry  "Cresylic  acid  tar",  in 
the  "Group  No."  column,  remove  the 
number  "5"  and  add,  in  its  place,  the 
number  "21". 

1.  In  the  "Chemical  name"  column, 
remove  the  word  "Cumene"  and  add,  in 
its  place,  the  words  "Cumene  (isopropyl 
benzene),  see  Propylbenzene",  and  in 
the  "Related  CHRIS  codes"  column  for 
the  new  entry,  add  the  code  "PBY". 

m.  For  the  entry  "Decaldehyde".  in 
the  "Related  CHRIS  codes"  column, 
remove  the  codes  "DA/DAL"  and  add, 
in  their  place,  the  codes  "IDA/DAL". 

n.  For  the  entry  "Decane",  in  the 
"CHRIS  code"  column,  remove  the  code 
"DDC"  and  add,  in  its  place,  the  code 
"DCC",  and  in  the  "Related  CHRIS 
codes"  colimin,  add  the  code  "ALJ". 

o.  Move  the  entry  "Diphenylamine, 
reaction  product  with  2,2.4- 
Trimethylpentene"  in  its  entirety  to 
follow  the  entry  "Diphenylamines. 
alkylated". 

p.  In  the  "Chemical  name"  column, 
remove  the  word 

"Diethylaminoethanol"  and  add.  in  its 
place,  the  words  "Diethylaminoethanol. 
see  Diethylethanolamine". 

q.  In  the  "Chemical  name"  column, 
remove  the  words  "Diethylene  glycol 
butyl  ether"  and  add,  in  their  place,  the 
words  "Diethylene  glycol  butyl  ether. 
see  Poly(2-8)alkylene  glycol 
monoaIkyl(Cl-C6)  ether",  and  in  the 
Related  CHRIS  codes"  colimm  for  the 
new  entry,  add  the  code  "FAG". 

r.  In  the  "Chemical  name"  coliunn, 
remove  the  words  "Diethylene  glycol 


butyl  ether  acetate"  and  add,  in  their 
place,  the  words  "Diethylene  glycol 
butyl  ether  acetate,  see  Poly(2- 
7)aikylene  glycol  monoalkyl(Cl-C6) 
ether  acetate",  and  in  the  "Related 
CHRIS  codes"  column  for  the  new 
entry,  add  the  code  "PAF". 

s.  In  the  "Chemical  name"  column, 
remove  the  words  "Diethylene  glycol 
ethyl  ether,  see  Poly(2-8)alkylene  glycol 
monoalkyl(Cl-C6)  ether",  and  in  the 
"Related  CHRIS  codes"  column  for  the 
new  entry,  add  the  code  "PAG". 

t.  In  the  "Chemical  name"  column, 
remove  the  words  Diethyl  ether"  and 
add,  in  their  place,  the  words  Diethyl 
ether,  see  Ethyl  ether". 

u.  In  the  "dhemical  name"  column, 
remove  the  words  "Dipropylene  glycol 
methyl  ether"  and  add.  in  their  place, 
the  words  "Dipropylene  glycol  methyl 
ether,  see  Poly(2-8)alkylene  glycol 
monoalkyl(Cl-C6)  ether",  and  in  the 
"Related  CHRIS  codes"  column  for  the 
new  entry,  add  the  code  "PAG". 

V.  For  the  entry  "2-Dodecenylsuccinic 
acid,  dipotassium  salt  solution",  in  the 
"CHRIS  code"  column,  add  the  code 
"DSP". 

w.  Move  the  entry  "Dodecylamine, 
Tetradecylamine  mixture"  in  its  entirety 
to  follow  the  entry  "Dodecyl  alcohol, 
see  Dodecanol". 

X.  In  the  "Chemical  name"  coliunn, 
remove  the  word  "2-Ethoxyethanor' 
and  add.  in  its  place,  the  words  "2- 
Ethoxyethanol.  see  Ethylene  glycol 
monoalkyl  ethers",  and  in  the  "Related 
CHRIS  codes"  column  for  the  new 
entry,  remove  the  code  "EGE"  and  add 
in  its  place,  the  codes  "EGC/EGE". 

y.  In  the  "Chemical  name"  column, 
remove  the  words  "Ethylene  glycol 
butyl  ether"  and  add,  in  their  place,  the 
words  "Ethylene  glycol  butyl  ether,  see 
Ethylene  glycol  monoalkyl  ethers",  and 
in  the  "Related  CHRIS  codes"  column 
for  the  new  entry,  add  the  code  "EGC". 

z.  In  the  "Chemical  name"  column, 
remove  the  words  "Ethylene  glycol  tert- 
butyl  ether"  and  add,  in  their  place,  the 
words  "Ethylene  glycol  tert-butyl  ether, 
see  Ethylene  glycol  monoalkyl  ethers", 
and  in  the  "Related  CHRIS  codes" 
column  for  the  new  entry,  add  the  code 
"EGC". 

aa.  In  the  "Chemical  name"  coliunn, 
remove  the  words  "Ethylene  glycol 
ethyl  ether"  and  add,  in  their  place,  the 
words  "Ethylene  glycol  ethyl  ether,  see 
Ethylene  glycol  monalkyl  ethers",  and 
in  the  "Related  CHRIS  codes"  column 
for  the  new  entry,  remove  the  code 
"EEO"  and  add  in  its  place,  the  codes 
"EGC/EEO". 

bb.  In  the  "Chemical  name"  column, 
remove  the  words  "Ethylene  glycol 
ethyl  ether  acetate"  and  add,  in  their 
place,  the  words  "Ethylene  glycol  ethyl 


ether  acetate,  see  Ethoxyethyl  acetate", 
and  in  the  "Related  CHRIS  codes" 
column  for  the  new  entry,  add  the  code 
"EEA". 

cc.  In  the  "Chemical  name"  column, 
remove  the  words  "Ethylene  glycol 
isopropyl  ether"  and  add,  in  their  place, 
the  words  "Ethylene  glycol  isopropyl 
ether,  see  Ethylene  glycol  monoalkyl 
ethers",  and  in  the  "Related  CHRIS 
codes"  column  for  the  new  entry,  add 
the  code  "EGC". 

dd.  In  the  "Chemical  name"  column, 
remove  the  words  "Ethylene  glycol 
methyl  ether"  and  add.  in  their  place, 
the  words  "Ethylene  glycol  methyl 
ether,  see  Ethylene  glycol  monoalkyl 
ethers",  and  in  the  "Related  CHRIS 
codes"  column  for  the  new  entry,  add 
the  code  "EGC". 

ee.  In  the  "Chemical  name"  column, 
remove  the  words  "Ethylene  glycol 
propyl  ether"  and  add.  in  their  place, 
the  words  Ethylene  glycol  propyl  ether, 
see  Ethylene  glycol  monoalkyl  ethers", 
and  in  the  "Related  CHRIS  codes" 
column,  for  the  new  entry  add  the  code 
"EGC". 

ft.  For  the  entry  "Fatty  acid  amides", 
in  the  "CHRIS  code"  column  add  the 
code  "FAA". 

gg.  For  the  entry 
"Hex£unethylenediamine  adipate 
solution"  in  the  "Related  CHRIS  codes" 
column,  remove  the  code  "HMD". 

hh.  In  the  "Chemical  name"  colunm, 
remove  the  word  "Isopropylbenzene" 
and  add,  in  its  place,  the  words 
"Isopropylbenzene  [cumene),  see 
Propylbenzene".  and  in  the  "Related 
CHRIS  codes"  column  for  the  new 
entry,  add  the  codes  "PBY/CUM".       .  . 

ii.  In  the  "Chemical  name"  column, 
remove  the  words  "Long  chain 
alkylphenate/Phenol  sulfide"  and  add, 
in  their  place,  the  words  "Long  chain 
alkylphenate/Phenol  sulfide  mixture". 

jj.  For  the  entry  "N-Methyl-2- 
pyrrolidone",  in  the  "Group  No." 
coliunn,  add  a  superscript  "2"  before 
the  number  "9"  to  read  "^9". 

kk.  For  the  entry  "Nitropropane. 
Nitroethane  mixture",  in  the  "CHRIS 
code"  column,  remove  the  code 
"NNM".  and  in  the  "Related  CHRIS 
codes"  column,  add  the  codes  "NNM/ 
NNL". 

11.  Under  the  entry  "Oil.  edible", 
remove  the  entry  "Lanolin"  in  its 
entirety. 

mm.  For  the  entry  "Pine  oil",  in  the 
"CHRIS  code"  column,  remove  the  code 
"POL"  and  add,  in  its  place,  the  code 
"PNL". 

nn.  In  the  "Chemical  name"  column, 
remove  the  words  "Polyolefin  amide 
alkeneamine  molybdenum  oxy sulfide" 
and  add,  in  their  place,  the  words 


"Polyolefin  amide  alkeneamine/ 
Molybdenum  oxysulfide  mixture". 

oo.  For  the  entry 
"Poly(5+)propylene",  in  the  "CHRIS 
code"  column,  add  the  code  "PLQ". 

pp.  For  the  entry  "Potassium 
thiolsulfate  solution",  in  the  "Group 
No."  column,  remove  the  number  "0" 
and  add.  in  its  place,  the  number  "43". 

qq.  For  the  entry  "Propylbenzene".  in 
the  "CHRIS  code"  column,  remove  the 
code  "PBZ"  and  add,  in  its  place,  the 
code  "PBY"i  and  in  the  "Related  CHRIS 
codes"  column,  add  the  codes  "PBZ/ 
CUM". 

rr.  For  the  entry  "Tallow  nitrile",  in 
the  "CHRIS  code"  coliunn,  add  the  code 
"TAN". 

ss.  In  the  "Chemical  name"  column, 
remove  the  word  "Tridecanol"  and  add, 


in  their  place,  the  words  "Tridecanol, 
see  Alcohols  (C13+)". 

tt.  In  the  "Chemical  name"  column, 
remove  the  words  "Triethylene  glycol 
butyl  ether"  and  add,  in  their  place,  the 
words  "Triethylene  glycol  butyl  ether. 
see  Poly(2-8)alkylene  glycol 
monoaIkyl(Cl-C6)  ether",  and  in  the 
"Related  CHRIS  codes"  column  for  the 
new  entry,  add  the  code  "PAG". 

uu.  For  the  entry  "2,2,4-Trimethyl- 
1,3-pentanediol  diisobutyrate",  in  the 
"CHRIS  code"  column,  add  the  code 
"TMQ". 

w.  In  the  "Chemical  name"  column, 
remove  the  word  "Undecanol"  and  add. 
in  their  place,  the  words  "Undecanol, 
see  Undecyl  alcohol". 

WW.  For  the  entry  "Valeraldehyde". 
in  the  "CHRIS  code"  colunm,  add  the 


code  "VAK".  and  in  the  "Related  CHRIS 
codes"  column,  remove  the  codes  "IVA/ 
VAL/VAK"  and  add,  in  their  place,  the 
words  "IVA/VAL". 

XX.  For  the  entries 
"Decyloxytetrahydro-thiophene 
dioxide",  "Dodecyl  hydroxypropyl 
sulfide",  "Lactic  acid",  "Long  chain 
alkaryl  sulfonic  acid  (C16-C60)"  and 
"Tall  oil  fatty  acid,  barium  salt",  in  the 
"Group  No."  column  add  a  superscript 
"2"  to  the  number  "0"  to  read  "^  0"  for 
each  entry. 

8.  In  Table  I.  add  the  following  new 
entries  in  chemically  prop)er 
alphabetized  order:  Table  I — 
Alphabetical  List  of  Cargoes 


Table  1  .—Alphabetical  List  of  Cargoes 


Chemical  name 


Group  Ho.      CHRIS  code 


Related 
CHRIS 
codes 


iso-  &  cycto-Alkanes  (12+)  ~ 

•  •  *  • 

Ammonia,  aqueous^  see  Ammonium  hydroxide  

•  •                              •                              • 
Apple  juice 

•  *  •  • 

Butyl  stearate  

•  •  •  • 

Cakaum  cartxxiate  slurry  

•  •                             •                             • 
Calcium  hydroxide  slurry „ 

•  •  •  • 

Clay  slurry,  see  also  Kaolin  clay  slurry 

•  *                              •                              * 
DIhexyl  phthalate 

•  •                              •                              • 
1.4-Dihydro-9.10-dihydroxy  anthracer>e.  dsodium  salt  solution 

•  •  •  • 

Diphenylamine.  reaction  product  with  2^,4*trimethylpentene  

•  •                              *                              * 
Ethylene  cartxxiate  ..„ „ 

•  *                              •                   '           • 
2-Ethyl-2-(hydroxymethyl)propane-1,3-diol.  C8-C10  ester 

•  •  •  • 

Glycerol  rTxxKX)leate  „ .?. „ 

•  •                             •                             • 
Glucose  sdutxm 

•  •  •  • 

Glycidyt  ester  of  CIO  trialkyl  acetic  acid,  see  Glyddyl  ester  of  tridecyl  acetic  acid 

•  *  •  • 

G^ne,  sodium  salt  solution  , 


* 

31 

• 

6 

AMH 

,• 

43 

• 

34 

• 

34 

• 

5 

COH 

• 

43 

• 

34 

• 

5 

DDH 

• 

7 

DAK 

• 

34 

. 

34 

EHO 

• 

20 

GMO 

• 

43 

* 

34 

GLT 

• 

7 
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Table  l  .—Alphabetical  List  of  Cargoes— Continued 


Chemical  name 


Related 
Group  No.      CHRIS  code         CHRIS 

codes 


Hy<*r.xy  temiinated  polytxitadwne,  see  Polytxjtadwne,  hydroxyl  terminated 

Lard  

.  •  • 

Lauryl  polyglucose  (50%  or  less) 

LeciJhin  (soyabean) .'. 

•  ♦  * 

Magnesium  hydroxide  slurry  

h4-MeltTylglucamine  solution  (70%  or  less)  

•  •  • 

mk 

Naphtha: 

.  •  •  • 

Aromatic  

Heavy  

Paraffinic  • • 

Octyt  phthalate.  see  Dialkyl(C7-C1 3)phthalates  

Ois.  edWe:  Maize 

Ol.  misc: 

.  •  • 

Gas.  high  pour  _ 

.  •  •  • 

Gas,  low  pour 

•  •  • 

Gas,  low  sulfur  

•  •                              • 
Wood 

.                             .                             •                             • 
PWhalate  based  polyester  polyol 

Polyaluminum  chloride  solution 

.                              .                              .                              • 
PolytxrtefTyl  succinimide 

.  .  •  • 

Potassium  polysullide.  Potassium  thiosulfide  solution  (41%  or  less) 

•  * 

Propylerw  cartxmate  ~ 


20 
34 

* 

20     LAP 
34     LEC 
5 

43     MGC 
43 


33 

* 

33 

33 

34     DAH 

34    VEO/OCO 


33 
33 
33 
34 
2  0     PBE 

■ 

1 

* 

10    PBS 
0     PTG 
34 
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TABLE  1.— ALPHABETICAL  LIST  OF  CARGOES— Continued 

Chemical  name                                                                 Group  No. 

CHRIS  code 

Related 
CHRIS 
codes 

Silica  slurry 

•  •  • 

Sludge,  treated 

•  •  * 

Sodium  aluminosilicate  slurry 

*  *  • 

Sodium  naphthenate  solution,  see  Napthenic  acid,  sodium  salt  solution 

Sodium  petroleum  sulfonate  ^ 

•  •  * 

Soyabean  oil  (epoxidized) 

•  •  • 

Tetrapropyfbenzene,  see  Alkyl(C9+)benzenes  

•  •                              • 
1.3.5-Trioxane  

•  •  • 

Trixylyl  phosphate,  see  Trixylenyl  phosphate , 

*  •  • 

Urea  solution 

•  •  • 

Water 

•  •  • 

Waxes: 

•  •  • 

Candelilla ; 

*  *  • 

Petroleum 

•  •  • 

Zinc  alkenyl  cartx)xamide 


43 
43 
34 


5 

* 

33 

SPS 

• 

34 

OSC/EVO 

• 

32 

AKB 

• 

242 

TRO 

• 

34 

TRP 

• 

43 

URE 

43 


34    WCD 
33 

10    ZAA 


9.  In  Table  I,  in  the  footnote  section, 
remove  the  words  "+  denotes  newly 
added  products.". 

Table  II  to  Part  1 50  [Amended} 

10.  Table  II  is  amended  as  follows: 

a.  In  Group  0,  Unassigned  Cargoes, 
remove  the  words  "Potassium 
thiosulfate  solution"  and  add.  in  their 
place,  the  words  "Potassium 
polysulflde.  Potassium  thiosulfide 
solution  (41%  or  less)". 

b.  In  Group  0,  Unassigned  Cargoes,  for 
the  entries  "Decyloxytetrahydro- 
thiophene  dioxide",  "Dodecyl 
hydroxypropyl  sulfide",  "Lactic  acid", 
"Long  chain  alkaryl  sulfonic  acid  (Cl6- 
C60)"  and  "Tall  oil  fatty  acid,  barium 


salt"  add  a  superscript  "2"  to  the  entries 
to  read  "Decyloxytetrahydro-thiophene 
dioxide  2  ",  Dodecyl  hydroxypropyl 
sulfide  2  ",  "Lactic  acid  2  ",  "Long  chain 
alkarl  sulfonic  acid  (CI6-C6O)"  and 
"Tall  oil  fatty  acid,  barium  salt  2 " 
respectively. 

c.  In  Group  5,  Caustics,  remove  the 
words  "Cresylic  acid  tar". 

d.  In  Group  7,  AUphatic  Amines, 
remove  the  words  "(Zalcium  long  chain 
phenohc  amine  (C8-C40)"  and  add,  in 
their  place,  the  words  "Cialcium  long 
chain  alkyl  phenohc  amine  (C8-C40)", 
and,  remove  the  words  "Polyolefin 
amide  alkeneamine  molybdenimi 
oxysulfide"  and  add,  in  their  place,  the 
words  "Polyolefin  amide  alkeneamine/ 
Molybdenum  oxyxsulfide  mixture". 


e.  In  Group  9,  Aromatic  Amines,  add 
a  superscript  "2"  at  the  end  of  the  entry 
"N-Methyl-2-pyrrolidone"  to  read  N- 
Methyl-2-pyrrohdone  2  ". 

f.  In  Group  21,  Phonols,  Cresols, 
remove  the  words  "Long  chain 
alkylphanate/Phenol  sulfide"  and  add, 
in  their  place,  the  words  "Long  chain 
alkylphenate/phenol  sulfide  mixture". 

11.  In  Table  II,  add  the  following  new 
entries  in  the  designated  CompatibiUty 
Groups,  in  chemically  proper 
alphabetized  order: 

Table  II— Grouping  of  Cargoes 
***** 

0.  Unassigned  cargoes 

Phthalate  based  polyester  polyol  2 

1.  Non-oxidizing  mineral  acids  *" 
Polyaluminum  chloride  solution 
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5.  Caustics 

Sodium  naphthenate  solution 

6.  Ammonia 
Ammonia,  aqueous 

7.  Aliphatic  amines 
Diphenylamine,  reaction  product  with 

2,2,4-trimethylpentene 

20.  Alcohols.  Glycols 
Glycerol  monooleate 

Hydroxy  terminated  polybutadiene 
Lauryl  polyglucose  (50%  or  less) 

21.  Phenols,  Cresols 
Cresylic  acid  tar 

31.  Paraffins 
iso-  &  cyclo-Alkanes  (12+) 

33.  Miscellaneous  Hydrocarbon 

Mixtures 
Oil.  misc:  Gas.  high  pour 
Sodium  petroleum  sulfonate 
Waxes:  Petroleum 

34.  Esters 
Dihexyl  phthalate 
Ethylene  carbonate 

Glycidyl  ester  of  ClO  trialkyl  acetic 
acid 

Lecithin  (soyabean) 

Propylene  carbonate 

Soyabean  oil  (epoxidized) 

Trixylyl  phosphate 
41.  Ethers 

Diethyl  ether 

1,3,5-Trioxane 
43.  Miscellaneous  Water  Solutions 

Clay  slurry 

Potassium  thiosulfate  solution 

N-Methylglucamine  solution  (70%  or 
less) 

Urea  solution 

Water 
•        *        •        *        • 

Appendix  to  Part  150  [Amended] 

12.  In  appendix  I  (a),  add  the  new 
entry  "iso-Nonyl  alcohol  (20)"  to  follow 
the  entry  "Nonyl  alcohol  (20)"  in  the 
colimin  "Compatible  with"  for  the  entry 
"Caustic  soda,  50%  or  less"  in  the 
"Member  of  reactive  group"  column. 

13.  In  appendix  I  (a),  add  the 
following  new  listings  in  chemically 
proper  alphabetized  order: 


Member  of  reactive 
group 


Compatible  with 


gamma-Butyrotactorie     N-Methyl-2- 
(0).  pyrrolidone  (9) 


Sodium  dichromate,       Mettiyl  alcohol  (20) 
70%  (0). 


Member  of  reactive 
group 


Compatibte  with 


Sodium  hydrosuHide 
solution  (5). 


iso-Propyl  alcohol 
(20) 


14.  In  appendix  I  (b),  add  the 
following  new  entries  in  chemically 
proper  alphabetized  order  to  read  as 
follows: 


a.  Acetic  acid 

b.  Acetic  anhydride 

c.  Coal  tar  naphtha  solvent 

d.  Coal  tar  pitch  (molten) 

e.  Formic  acid 

f.  Phosphoric  acid 

g.  Propionic  acid 

h.  Sodium  chlorate  solution  (50%  or 
less) 


Phthalate  based  polyester  polyol  (0)  is 
not  compatible  with  Group  2,  3.  5.  7 
and  12. 

1.3.5-Trioxane  (41)  is  not  compatible 
with  Group  1  (Non-oxidizing  mineral 
acids)  and  Group  4  (Organic  acids). 


PART  151— BARGES  CARRYING  BULK 
LIQUID  HAZARDOUS  MATERIAL 
CARGOES 

15.  The  authority  citation  for  part  151 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1903,  46  U.S.C.  3703; 
49CFR1.46. 

16.  Section  151.05-2  is  revised  to  read 
as  follows: 

§  1 51 .05-2    Compliance  wtth  requirements 
for  tank  barges  carrying  benzene  and 
benzene  containing  cargoes,  or  butyl 
acrylate  cargoes. 

A  tank  barge  certificated  to  carry 
benzene  and  benzene  containing  cargoes 
or  butyl  acrylate  cargoes  must  comply 
with  the  gauging  requirement  of  Table 
151.05  of  this  part  by  August  15, 1998. 
Until  that  date,  a  tank  barge  certificated 
to  carry  benzene  and  benzene 
containing  cargoes  must  meet  either  the 
gauging  requirement  of  Table  151.05  or 
the  restricted  or  closed  gauging 
requirements  in  effect  on  September  29, 
1994;  and  a  tank  barge  certificated  to 
carry  butyl  acrylate  cargoes  must  meet 
either  the  gauging  requirements  of  Table 
151.05  or  comply  witii  the  open, 
restricted,  or  closed  gauging 
requirements  in  effect  on  September  29, 
1994. 

Table  151.05    [Amended] 

17.  In  Table  151.05,  for  the  entries 
listed  below,  in  the  "Cargo 
identification,  Name"  column,  add  a 
bullet  to  precede  the  name,  and  in  the 
"Special  requirements"  colunm  for  the 
entries  Hsted  below  add.  in  numerical 
order.  ".50-73".  in  boldface  type: 


PART  153— SHIPS  CARRYING  BULK 
LKHJID,  LIQUEFIED  GAS.  OR 
COMPRESSED  GAS  HAZARDOUS 
MATERIALS 

18.  The  authority  citation  for  Part  153 
is  revised  to  read  as  follows: 

Authority:  46  U.S.C.  3703;  49  CFR  1.46.      ■> 
Section  153.40  issued  under  49  U.S.C.  5103. 
Sections  153.470  through  153.491, 153.1100 
through  153.1132,  and  153.1600  through 
153.1608  also  issued  under  33  U.S.C  1903 
(b). 

19.  Section  153.1003  is  added  to  read 

as  follows: 

§  153.1003    Prohibited  carriage  In  deck 
tanks. 

When  Table  1  refers  to  this  section, 
cargoes  may  not  be  carried  in  deck 
tanks. 

Table  1  to  Part  153    [Amended] 

20.  Table  1  is  amended  as  follows: 

a.  In  the  "Cargo  name"  column, 
remove  the  "+"  symbols  that  precede 
the  chemical  name  entries. 

b.  For  the  entry  "Dinitrotoluene".  in 
the  "Cargo  name"  column  and  in  the 
"Cargo  containment  system"  column, 
remove  the  superscript  "5",  and  in  the 
"Special  requirements  in  46  CFR  Part 
153"  column  for  that  entry  add,  in 
numerical  order,  ".1003". 

c.  In  the  "Cargo  name"  column, 
remove  the  words  "Isopropylbenzene, 
see  Cumene"  and  add,  in  Uieir  place, 
the  words  "Isopropylbenzene  (Cumene), 
see  Propylbenzene  (all  isomers)". 

d.  For  the  entry  "Metolaahlor",  in  the 
"Pollution  category"  column,  remove 
the  symbol  "@",  and  in  the  "Sf)ecial 
requirements"  column  for  that  entry, 
remove  the  word  "None"  and  add.  in  its 
place,  the  number  ".409". 

21.  Table  1  is  amended  further  by 
adding  the  following  new  entries  in 
chemically  proper  alphabetized  order: 

Table  1 — Summary  of  Minimum 
Requirements 


Table  i  .—Summary  of  Minimum  Requirements 


g. 


Acetochlor A 


A*yl  (C7-  B 

Cl2)phenol 
po(y(4-12) 
ethoxylate. 


Arnmontum  tt-         D 
sultite  solution 
(70%  or  less). 


Bfo«Txx:hlo- 
rome-  thane. 


Dibfomo-  meth-      C 
ane. 


3.4-  Dichioro- 1-      B 
txiterw. 


Icosa  (oxypr- 
opane-2,3- 
diyl)s. 


Lauryl  pdyglu-        (B) 
cose  (50%  or 
less). 


N-(2- Methoxy- 
1 -methyl 
ethyl)-2-ethyl- 
6-methyl 
chioro-acetani- 
Nde,  see 
Metolachtor 


Nitroethane' D 


Nitro  proparte 

(20%), 
Nitroethane 
(80%)  ^ 


Potassium  [C] 

polysul  fide. 
Potassium 
thiosulfale  so- 
lution (41%  or 
less). 


iso-Propyla- 
mine  solution 
(70%  or  less). 


Ill 


III 


III 


S/P 


S/P 


III 


III 


NR 


NR 


4m 


4m 


4m 


B/3 


NR 


NR 


Open  . 
Open. 


Open _    A  , 

Open A 


.409 


NA 


.409.  .440.  .488',  .908       1-0 
(a),  (b). 


PV Restr No  .238(e).  .933,  .1002 NA 

*  •  •  • 

PV Restr No 236  (a),  (b).  (d),  .526,       NA 

.933. 

•  •  •  . 

PV Restr No .236  (a),  (b),  (d).  .408,       NA 

.525  (a),  (c).  (d),  (e), 
.526,  .933.  .1020. 

PV Ooaed KB.C 316,  .409,  .525  (a),  (c).     MJ 

(d),  (e),  .526,  .527. 
.933.  .1020. 

•  ,           •                                 •  • 
Open Open A 409.  .440.  .908(a) NA 

•  •  •  • 

Open Open No 409,  .440,  .488,  .908        NA 

(a),  (b). 


Ill 


S/P 


4m 


4m 


NR 


PV, 


PV. 


Restr 


Restr 


'AC 


'AC 


Open , 


Open . 


Np. 


.236(b).  .409.  .526,  l-C 

.1002  (a),  (b),  .1003. 


.236(b).  .409,  .526.  l-C 

.1002  (a),  (b).  .1003. 


.236  (b).  (C).  .409  NA 


S/P 


B/3 


PV, 


Closed 


CD  ... 


2X  (a),  (b).  (c).  (g). 
.408,  .440,  .525. 
.526.  .527,  .1010. 


t-0 


22.  The  footnotes  to  Table  1  to  part 
153  are  amended  as  follows: 

a.  Remove  the  words  "+  denotes 
newly  added  products.". 


b.  Remove  the  words  in  footnote  5 
and  add.  in  their  place,  the  word 
"Reserved.". 

c.  In  footnote  7.  add  the  word 
"Nitroethane"  to  follow  the  words 


"Maleic  anhydride";  remove  the 
numbers  "(60%)"  and  "(40%)";  and 
remove  the  word  "mixtiu«"  and  add.  in 
its  place,  the  word  "mixtures". 

Table  2Uo  part  153  [Amended] 


2Uo 
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23.  Table  2  is  amended  as  follows: 

a.  In  the  "Cargoes"  column,  remove 
the  "+"  symbols  that  precede  the 
chemical  name  entries. 

b.  Under  the  entry  "Lignin  Uquor".  in 
the  "Cargoes"  column,  add  the 
subentry,  "Ammonium  lignosulfonate 
solution"  in  chemically  proper 
alphabetized  order,  and  in  the 
"Pollution  Category"  column  for  the 
subentry  "Ammoniiun  Ugnosulfonate 
solution",  insert  the  symbol  "ID",  and 
in  the  "Pollution  Category"  column  for 
the  subentries  "Calcium  Ugnosulfonate 
solution"  and  "Sodium  lignosulfonate 
solution",  remove  the  symbol  "@". 

24.  Table  2  is  amended  further  by 
adding  the  following  new  entries  in 
chemically  prop)er  alphabetized  order: 
Table  2 — Cargoes  Not  Regulated  Under 
Subchapters  D  or  O  of  this  Chapter 
when  carried  in  Bulk  on  Non- 
oceangoing  Barges. 


Cargoes 


Ammonium    lignosulfonate    solu- 
tion, see  also  Lignin  liquor. 


Calcium    lignosulfonate    solution, 
see  also  Lignin  liquor. 


Caramel  solutions 


Sodium    lignosulfonate    solution, 
see  also  Lignin  liquor. 


Pollution 
category 


III 


III 


III 


III 


presented  below  (in  modified  fonnat)  for  the 
information  of  interested  parties. 

(a)  Annex  6.  Oil-like  substances. 

1.  Pollution  Category  C— See  33  CFR 

151.49(a). 
Aviation  alkylates  (C8  paraffins  and  iso- 

paraffins  b.  pt.  95-120  deg.  C) 
Cycloheptane 
Cyclohexane 
Cyclopentane 
p-Cymene 
Ethyl  cyclohexane 
Heptane  (all  isomers) 
Heptene  (all  isomers) 
Hexane  (all  isomers) 
Hexene  (all  isomers) 
Isopropylcyclohexane  (iso- 

Propylcyclohexane) 
Methylcyclohexane 
Nonane  (all  isomers] 
Octane  (all  isomers) 
Olefin  mixtures  (C5-C7) 
Pentane  (all  isomers) 
Pentene  (all  isomers) 
1-Phenyl-l-xylyl  ethane 
iso-Propylcyclohexane 

(Isopropylcyclohexane) 
Propylene  dimer 
Tetrahydronaphthalene 
Toluene 
Xylenes  ^^ 

2.  Pollution  Category  D— See  also  33  CFR 

151.49(b).  Diisopropyl  naphthalene 

(b)  Annex  7.  Substances  not  shipped  in 
pure  form  but  as  components  in  mixtures. 
The  IMO  has  recognized  that  many  mixtures 
transported  in  bulk  by  water  contain 
components  that  are  themselves  not  shipped 
in  bulk  alone,  and  which  are  therefor  neither 
identified  in  the  IBC  Code  nor  in  the  lists  of 
Tripartite  Agreements.  To  facilitate  the 
classification  of  mixtures,  such  components 
are  assigned  pollution  categories  and  ship 
types.  Those  products  on  which  IMO  has 
sufficient  information  to  enable  classification 
are: 


25.  In  the  footnotes  to  Table  2  of  part 
153  remove  the  words  "+  denotes  newly 
added  products." 

Dated:  June  15.  1995. 
I.C.  Card, 

Rear  Admiral.  U.S.  Coast  Guard,  Chief,  Office 
of  Marine  Safety,  Security  and  Environmental 
Protection. 

Appendix  I 

Note — The  following  appendix  will  not 
appear  in  the  Code  of  Federal  Regulations. 

Summary:  The  information  contained  in 
this  appendix  is  for  informational  purposes 
only,  and  is  intended  to  provide  mariners 
with  insight  into  revisions  that  may  be 
addressed  in  future  rulemaking  actions.  It 
does  not  change  existing  regulations. 

Provisional  Categorization  of  Liquid 
Substances,  MEPC/Circ.281/Rev.l. 

On  March  7, 1995,  the  International 
Maritime  Organization  (IMO).  London,  U.K. 
published  the  circular  MEPC/Circ.281/Rev.l, 
Provisional  Categorization  of  Liquid 
Substances.  This  circular  contains  a  number 
of  chemical  cargo  lists.  Among  the  various 
lists  are  several  specialty  lists  which  are 


Product  name 

Pollution 
category 

Ship  type 

Borax  

Sodium  nitrate  

Sodium  nitrite  (solid) 

Tolyl  Triazote 

Naico5740S 

Arrtifoam. 
Diphenylol  propane  .. 
Poly(17+)olefin 

amine. 

D 
III 

B 

[C] 

(B) 

[Bl 
C 

^4A 

NA 
3 
[3] 
131 

[3] 
3 

(c)  Annex  10.  Lube-Oil  additives 


Product  name 

Pollution 
category 

Ship  type 

Alkaryl  pdyether 

B 

3 

(C9-C20). 

Alkenyl(Cl1+) 

D 

NA 

amide. 

Alkyl(C8+)amine,  al- 

D 

NA 

kenyl  (CI 2+)  add 

ester  mixture. 

Alkyl 

D 

NA 

dittiiothiadiazole 

(C6-C24). 

Product  name 


Pollution 
category 


Aryl  pdyolefin  (C11- 

C50). 
Cak^ium  alkyl  (C9) 
phenol  sulfkje, 
poiyolefin 
phosphorosulfide 
mixture. 
Cak^um  k>ng  chain 
alkaryl  sulfonate 
(C11-C50). 
Cak:ium  long  chain 
alkyl  phenate  sul- 
fkJe  (C8-C40). 
Cak:ium  long  chain 
alkyl  salKylate 
(CI  3*). 
CalCHjm  kxig  chain 
phenolk:  amine 
(C8-C40). 
Long  Chain  alkaryl 
poly  ether  (C11- 
C20). 
Long  chain  alkaryl 
sutfonk:  ackl 
(C16-C60). 
Long  chain 
alkylphenate/Phe- 
nol  sulfide  mixture. 
Magnesium  kxig 
chain  alkaryl 
sulfor^te  (C11- 
C50). 
Magnesium  k>ng 
chain  alkyl  salk:y- 
late(Cl1+). 
Olefin/Alkyl  ester  co- 
polymer (molecular 
weight  2000+). 

Oleylamine 

PotyalkyI  (C12-C20) 

methacrylate. 
Polyether  (molecular 

weight  2000>). 
Poiyolefin  (molecular 

weight  300>). 
Poiyolefin  amide 
aikeneamtne 
(C28t-). 
Poiyolefin  amide 
aikeneamine  bo- 
rate (C28-C250). 
Poiyolefin  amkle 
aikeneamine  rrx>- 
lytxJenum 
oxysutfkJe  mixture. 
Poiyolefin  amkle 
aikeneamine 
polyol. 
Poiyolefin  anhydrkJe 
Poiyolefin  ester 
(C28-C250). 
Poiyolefin  phenolic 

amine  (C28-C250). 
Poiyolefin 
phosphorosul 
fide — Barium  de- 
rivative (C28- 
C250). 
Sulfohydrocartxxi 

(C3-C88). 
Sulfohydrocarbon, 
k>ng  chain  (C18>) 
aikylamine  mixture. 


Ill 


C 
C 


III 


Ship  type 


NA 
2 

NA 
NA 
3 
NA 

NA 
NA 
NA 

3 

NA 

3 
3 

NA 

NA 

NA 

NA 

NA 

NA 

NA 
NA 

NA 

3 

NA 
3 


Product  name 

Pollutton 
category 

Ship  type 

Zincatoryl 

dithiophosphate 

(C7-C16). 
Zinc  alkyl 

dithk)phosphate 

(C3-C14). 

C 

B 

3 
3 

Note:  Since  publication  of  MEPC/Circ.281/ 
Rev.l,  additional  lube-oil  additives  may  have 
been  added  to  the  list. 

(d)  Annex  11.  Hydrocarbon  families  in  the 
IBC  Code:  Pollution  Category  and  Ship  type. 


Product  name 

Pollutton 
category 

Ship  type 

Alkanes  (C6-C9)  

C 

3 

n-Alkanes  (C10+)  .... 

III 

NA 

iso-  &  cyck>-Alkanes 

D 

NA 

(C10-C11). 

iso- &  cyck>Alkanes 

III 

NA 

(C12+). 

Alkyl  (C3-C4)  ben- 

A 

3 

zenes. 

Alkyl  (C5-C8)  ben- 

A 

2 

zenes. 

Product  name 

Pollutkxi 
category 

Ship  type 

Alkyl(C9.K)benzenes 
Poly(2+)cyclk:  aro- 
matcs. 

III 
A 

NA 
2 

Potential  for  incompatible  stowage 
between  isocyanates  and  water 
solutions  of  chemical  cargoes. 

The  Coast  Guard  has  been  apprised  of 
a  potential  for  incompatible  stowage  of 
isocyanate  cargoes,  Group  12,  adjacent    ' 
to  water  solutions  of  other  cargoes 
(chemicals).  Currently,  the  stowage  of 
isocyanate  cargoes  adjacent  to  a  number 
of  groups  is  prohibited,  including 
cargoes  listed  in  Group  43 
(Miscellaneous  Water  Solutions). 
However,  a  "pure"  chemical  cargo  may 
be  assigned  to  a  Compatibility  Group 
not  considered  hazardous  when  stowed 
adjacent  to  isocyanates  when  in  fact  it 
could  present  a  hazardous  situation  if  it 
has  a  water  content.  Therefore,  the  Coast 
Guard  is  bringing  to  the  attention  of  the 
shipping  industry  and  other  interested 
parties  that  due  caution  should  be 


exercised  when  stowing  isocyanates 
adjacent  to  water  solutions  of  other 
cargoes. 

The  Coast  Guard  is  appreciative  of  the 
assistance  it  received  in  bringing  this 
potentially  hazardous  situation  to  its 
attention.  The  Coast  Guard  is 
considering  the  initiation  of  a 
rulemaking  to  restrict  stowage  of 
isocyanate  cargoes  adjacent  to  water 
solutions  of  other  cargoes  when  the 
"pure"  chemical  itself  would  not  be  so 
restricted. 

3.  Name  changes  of  current  entries  in 
the  IMO  Chemical  Codes  and  Coast 
Guard  regulations  that  the  Coast  Guard 
is  planning  to  propose  to  the  IMO. 

(a)  Nonyl  phenol  poly(4-12)ethoxylate 
would  be  renamed  Nonyl  phenol 
poly(4-t-)ethoxylates. 

(b)  The  isomers  of  butyl  alcohol,  all  of 
which  are  now  listed  separately  in  the 
Codes  would  be  included  under  a  new 
generic  entry,  "Butyl  alcohols  (all 
isomers)". 

[FR  Doc.  95-15749  Filed  6-2&-95;  8:45  am] 
BttJJNQ  COOE  4t10-14-M 
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POSTAL  SERVICE 

39  CFR  Part  111 

Classification  Reform;  Implementation 
Standards 

agency:  Postal  Service. 

ACDON:  Advance  notice  of  proposed 

rulemaking. 

summary:  This  dociunent  provides 
information  on  the  rulemaking  process 
the  Postal  Service  plans  to  follow  to 
implement  pending  mail  classification 
reform  proposals,  and  to  obtain 
comments  and  proposals  on  current 
implementation  plans. 
DATES:  Comments  on  the  proposed 
implementation  plans  must  be  received 
on  or  before  July  31, 1995. 
ADDRESSES:  Mail  or  dehver  written 
comments  to  the  Manager,  Mailing 
Standards,  USPS  Headquarters,  475 
L'Enfant  Plaza  SW,  Room  6800, 
Washington  DC  20260-2419.  Copies  of 
all  written  comments  will  be  available 
for  inspection  and  photocopying 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday,  in  Room  6800  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT:  Leo 
F.  Raymond,  (202)  268-5199. 
SUPPLEMENTARY  INFORMATION:  On  March 
24,  1995,  pursuant  to  its  authority  under 
39  U.S.C.  3621,  et  seq.,  the  Postal 
Service  filed  with  the  Postal  Rate 
Commission  (PRC)  a  request  for  a 
recommended  decision  on  a  number  of 
mail  classification  reform  proposals. 
The  PRC  designated  the  filing  as  Docket 
No.  MC95-1  and  proceedings  are 
currently  under  way  before  the  PRC  in 
accordance  with  39  U.S.C.  3624  and  the 
PRC's  rules  of  practice  imder  39  CFR 
3001.  A  notice  of  the  filing,  with  a 
description  of  the  Postal  Service's 
proposals,  was  published  on  April  3, 
1995,  in  the  Federal  Register  by  the 
PRC.  60  FR  16888-16893. 

In  its  classification  reform  Request, 
the  Postal  Service  proposed  the  reform 
of  four  current  subclasses  of  mail:  the 
current  regular  First-Class  Mail  and 
First-Class  postal  and  post  cards 
subclasses  would  be  replaced  by 
Automation  and  Retail  subclasses  of 
First-Class  Mail;  the  current  regular  rate 
bulk  third-class  mail  subclass  would  be 
replaced  by  Regular,  Automation,  and 
Enhanced  Carrier  Route  subclasses  of 
Standard  Mail;  and  the  current  regular 
second-class  mail  subclass  would  b^ 
replaced  by  Regxilar  and  Publicatiom 
Service  subclasses  of  a  Periodicals  class. 

These  proposals  were  developed 
through  nearly  4  years  of  collaborative 
work  by  the  Postal  Service  and 


approximately  100  customers,  many  of 
whom  are  also  representatives  on  the 
Mailers  Technical  Advisory  Committee 
(MTAC),  a  group  of  mailing  industry 
and  trade  association  representatives 
who  advise  the  Postal  Service  on  a 
variety  of  mailing  issues. 

One  of  the  areas  on  which  the  Postal 
Service  sought  advice  was  the 
simplification  of  mailing  rules  by, 
among  other  things,  the  standardization 
of  basic  requirements  and  preparation 
methods  for  the  various  classes, 
subclasses  and  categories  of  mail.  This 
effort  is  reflected  in  the  proposed 
mailing  standards  set  out  below. 

The  Postal  Service  also  is  seeking 
customer  involvement  in  the 
development  of  its  classification  reform 
implementation  plans  and  in  the 
development  of  the  mailing  standards 
that  it  will  implement  if  the 
classification  changes  pending  before 
the  PRC  are  adopted.  To  do  so.  the 
Postal  Service  has  again  sought  the 
assistance  of  MTAC  in  estabUshing  a 
mechanism  to  identify  and  advise  the 
Postal  Service  on  implementation 
issues. 

With  the  participation  of  MTAC.  the 
Postal  Service  estabUshed  four 
Implementation  Advisory  Groups 
(lAGs),  each  tasked  with  a  specific  area 
of  interest  related  to  the  classification 
reform  proposals  before  the  PRC — 
Letters.  Flats,  Periodicals,  and 
Addressing.  Each  lAG  is  composed  of 
responsible  Postal  Service  managers  and 
staff  and  members  of  MTAC  and  other 
mailers  who  have  specific  interest  and 
expertise  in  the  mailing  areas  being 
addressed  by  the  LAG. 

Each  LAG  "has  been  asked  to  identify 
and  advise  the  Postal  Service  on 
significant  implementation  issues.  Each 
lAG  has  met  at  least  twice  and  has 
provided  advice  on  the  Postal  Service's 
planned  implementation  proposals  and 
has  identified  other  issues  to  be 
considered  in  the  implementation 
rulemaking  process.  These  issues  are 
included  in  the  discussion  of  the 
implementation  proposals  below. 

"The  next  steps  in  the  Postal  Service's 
implementation  rulemaking  process  will 
be  to  consider  the  comments  and 
proposals  received  in  response  to  this 
advance  notice  of  proposed  rulemaking, 
along  with  further  input  from  the  lAGs, 
and  formulate  and  pubUsh  a  second 
advance  notice  that  will  request  further 
comments  and  proposals  on  the  planned 
implementation  requirements. 

The  Postal  Service  expects  to  publish 
this  second  notice  prior  to  the  opening 
of  the  National  Postal  Forum  in 
Philadelphia  on  August  27, 1995.  The 
National  Postal  Forum  is  a  semiannual 
gathering  of  mailing  industry 


representatives  and  representatives  of 
the  Postal  Service  that  is  sponsored  by 
the  National  Postal  Forum,  Inc.  This 
second  notice  of  the  planned 
implementation  requirements  also  will 
be  provided  to  Forum  attendees  and 
will  be  the  subject  of  Fonun 
presentations. 

Following  receipt  and  review  of 
comments  on  this  second  notice,  the 
Postal  Service  will  incorporate  its 
proposed  implementation  requirements, 
with  any  revisions  made  as  a  result  of 
the  comments,  into  restructured 
Domestic  Mail  Manual  (DMM) 
provisions  and  pubUsh  those  proposed 
DMM  provisions  as  a  proposed  rule  for 
notice  and  comment. 

Assiuning  that  the  second  advanced 
notice  of  proposed  rulemaking  is 
published  in  late  August  1995.  with  30 
days  for  comments  and  a  reasonable 
time  period  for  review  of  those 
comments  and  revision  of  the  DMM 
provisions,  the  Postal  Service  expects 
that  the  DMM  proposed  rule  will  be 
published  in  late  October  or  early 
November  1995.  Further  comments  will 
be  sought  and  reviewed  on  this 
proposed  rule,  in  anticipation  of  the 
completion  of  the  classification  reform 
docket  before  the  PRC. 

Pursuant  to  39  U.S.C.  3624,  the  PRC 
will  issue  a  recommended  decision  on 
the  Postal  Service's  Request  to  the 
Governors  of  the  Postal  Service.  This 
recommended  decision  is  expected  in 
January  1996.  Pursuant  to  39  U.S.C. 
3625,  the  Governors  will  issue  a  final 
decision  on  the  PRC's 
recommendations. 

The  Board  of  Governors  then  will  set 
an  implementation  date.  Publication  of 
a  notice  aimouncing  the  Governors' 
decision  and  the  issuance  of  final 
Domestic  Mail  Classification  Schedule 
and  Rate  Schedule  changes  will  be 
made  immediately  after  the  Governors 
act.  A  final  rule  adopting  implementing 
DMM  regulations  will  be  published 
either  with  the  notice  of  the  Governors' 
decision  or  as  soon  thereafter  as 
possible. 

The  remainder  of  this  notice  sets  forth 
the  implementation  provisions  that  the 
Postal  Service  is  currently  considering 
for  adoption  if  its  classification  reform 
proposals  are  recommended  by  the  PRC 
and  approved  by  the  Governors.  For  the 
reasons  noted  above,  the  provisions 
have  not  yet  been  drafted  in  DMM 
language. 

For  ease  of  review,  this  information  is 
organized  by  the  classes,  subclasses,  and 
rate  categories  proposed  by  the  Postal 
Service  in  its  classification  reform 
Request  to  the  PRC.  Each  heading  is 
followed  by  one  or  more  statements  of 
the  pertinent  classification  language 
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proposed  by  the  Postal  Service  for 
inclusion  or  retention  in  the  Domestic 
Mail  Classification  Schedule  (DMCS).  A 
DMCS  section  reference  is  included  in 
parentheses  at  the  end  of  each  statement 
for  identification  and  reference 
purposes.  (Because  these  proposed 
DMCS  provisions  are  under  review 
before  ihe  PRC  as  prescribed  by  39 
U.S.C.  3623,  they  are  not  subject  to 
comment  in  this  rulemaking  process.J 
Where  appropriate,  following  each 
DMCS  statement,  and  indented  under  it, 
are  statements  of  the  mailing  standards 
the  Postal  Service  currently  plans  to 
implement  through  DMM  c'uanges  if  the 
pending  classification  changes  are 
adopted. 

The  Postal  Service  has  also  included 
statements  of  pending  issues  related  to 
these  proposals.  It  is  these  planned 
DMM  provisions  and  pending  issues  on 
which  the  Postal  Service  is  seeking 
comment.  The  Postal  Service  also  would 
Uke  to  know  whether  there  are  any 
additional  proposals  or  issues  that 
interested  parties  believe  should  be 
included  in  these  classification  reform 
implementation  plans. 
Neva  R.  Watson. 
Acting  Chief  Counsel,  Legislative. 

I.  HRST-CLASS  MAIL 

A.  GENERAL 

•  Any  matter  ehgible  for  mailing 
(6000)  may,  at  the  mailer's  option,  be 
mailed  as  First-Class  Mail  (210). 

•  First-Class  Mail  may  not  exceed  70 
poimds  or  108  inches  in  length  and 
girth  combined  (231). 

•  Certain  matter  must  be  sent  as  First- 
Class  Mail  (210). 

•  Postage  for  First-Class  Mail  must  be 
paid  in  accordance  with  240  (240). 

•  First-Class  Mail  must  be  deposited 
at  places  and  times  designated  by  the 
Postal  Service  (251). 

B.  RETAIL  SUBCLASS  (221) 

1.  General 

•  Each  piece  must  weigh  11  ounces  or 
less  (221.1). 

2.  Single-Piece  Rate  Category 

•  All  mailable  matter  may  be  mailed 
at  the  single-piece  rates  (210.  221.2). 

3.  Presort  Rate  Category 

•  Must  be  prepared  in  a  mailing  of  at 
least  500  pieces  (221.3a). 

•  Must  oe  presorted,  marked,  and 
presented  as  prescribed  by  the  Postal 
Service  (221.3b). 

— Nonupgradable  letters  and  all  flats 
and  parcels  must  be  packaged  if  there 
are  10  or  more  pieces  to  a  5-digit  area, 
to  a  3-digit  area,  or  to  an  ADC;  all 
remaining  mail  must  be  in  mixed 


ADC  packages.  Packages  must  be 
placed  in  5-digit,  3-digit,  ADC,  and 
mixed  ADC  trays  (letters  and  flats)  or 
sacks  (parcels). 

— For  flats  and  nonupgradable  letters, 
all  possible  5-digit  packages  must  be 
prepared  before  3-digit  packages; 
same  for  preparation  order  for  ADC 
and  mixed  ADC  packages. 

— Optional  make-up  for  upgradable 
letters  is  full  trays  to  5-digit 
(optional),  3-digit,  AADC,  and  mixed 
AADC  (no  minimum)  sort  levels. 

— For  letters,  1-  and  2-foot  trays  must  be 
used;  for  flats,  flat  trays  must  be  used; 
for  parcels,  sacks  must  be  used. 

•  The  Postal  Service  prefers  the  use  of 
both  1-  and  2-foot  trays  to  ensure 
optimimi  tray  utiUzation.  Industry 
concerns  include  the  efficiency  and  cost 
of  a  production  environment  where  both 
sizes  are  intermingled. 

•  For  flats,  a  full  tray  is  defined  as 
one  that  contains  at  least  a  single  stack 
of  pieces  lying  flat  that  reaches  the 
bottom  of  the  hand-holds,  but  no  more 
than  can  be  contained  in  the  tray  with 
the  cover  secured  in  place.  Trays  of  flats 
must  be  seciu^d  with  two  straps. 

— ^Presort  Acciu-acy  Verification  and 
Evaluation  (PAVE)  software  must  be 
used  or  standardized  documentation 
must  be  provided.  Unresolved  issues 
include  whether  PAVE  will  be 
mandatory  for  those  categories  where 
it  is  available,  whether  standardized 
dociunentation  may  be  used  instead, 
and  what  time  period  will  be  allowed 
for  compliance  when  PAVE  does 
become  available. 

— Mailing  must  be  entered  at  an 
acceptance  point  designated  by  the 
Postal  Service. 

— Presort  rate  appUes  to  all  pieces  in  the 
mailing. 

•  Must  meet  the  machinability. 
addressing,  and  other  preparation 
requirements  prescribed  by  the  Postal 
Service  (221.3c). 

— Upgradable  letters  must  be  letter-size, 
automation-compatible  physical 
pieces,  with  machine-printed 
nonscript  addresses,  an  OCR  read  area 
and  a  barcode  clear  zone  meeting 
reflectance  requirements,  and  paper 
that  can  accept  ink. 

— Customer  moves  must  be  updated  at 
least  every  6  months  (permissible 
methods  are  expected  to  include 
National  Change  of  Address  (NCOA) 
verification.  Address  Correction 
Service,  and  Address  Change  Service. 
The  vendor  community  has 
developed  several  other  ideas  that 
could  be  used  to  meet  this 
requirement.  The  Postal  Service 
anticipates  that  formal  proposals  will 
be  offered  soon  for  evaluation. 


— A  certified  process  must  be  used  at 
least  once  a  year  to  ensure  the 
acciiracy  of  5-digit  ZIP  Codes. 

— A  recommended  checkUst  of  possible 
ZIP  Code  verification  options  for 
address  Usts  that  are  not 
computerized  could  be  signed  as  a 
part  of  the  verification  process.  Items 
to  appear  on  the  checkUst  might 
include  manual  verification  using  the 
most  recent  ZIP  Code  directory,  a 
survey  of  the  addressees  currently  in 
the  address  list  to  inquire  about 
changes  to  ZIP  Code  information, 
participation  in  the  current  manual 
Ust  correction  service,  tiutxing  the  Ust 
over  to  someone  else  to  verify,  and 
use  of  approved  software. 

— Standardized  address  element  format 
must  be  used.  Standardized  address 
element  format  does  not  refer  to 
guidelines  in  USPS  PubUcation  28, 
Postal  Addressing  Standards. 

— Specifically,  address  element 
standardization  means  that  the  dty 
name,  state  name,  and  ZIP  Code  or 
ZIP-t-4  are  each  elements  of  an  address 
and  must  appear  as  the  bottom  line  in 
the  address  block,  in  that  order.  The 
deUvery  address  line  must  appear  on 
the  line  immediately  above  the  dty, 
state,  and  ZIP  Code  line.  For  city-style 
addresses,  the  order  of  elements 
should  be  street  number, 
predirectional  (e.g.,  N,  S,  SW),  street 
name,  suffix  (e.g.,  ST,  AVE,  RD), 
postdirectional  (e.g.,  W,  S,  NE),  and 
any  necessary  secondary  unit 
designator  (e.g.,  APT,  STE,  RM,  UNIT) 
and  number.  For  rural  route  or 
highway  contract  routes  with  box 
numbers  in  the  address,  the  deUvery 
address  must  contain  the  route 
number  and  box  number  in  that  order. 
With  post  office  box  addresses,  the 
box  number  must  follow  the 
designation  'PO  BOX"  or  "POST 
OFFICE  BOX."  When  any  deUvery 
address  line  information  exceeds  the 
space  allowed,  secondary  information 
must  be  placed  on  the  line  above. 
This  overflow  information  may  not  be 
placed  on  the  line  below  the  deUvery 
address  line.  Address  element 
standardization  also  means  that  the 
deUvery  address  line  elements  should 
appear  in  the  correct  order. 

— To  help  further  clarify  and  respond  to 
questions  on  the  use  of  standardized 
address  block  format,  the  foUowing 
information  is  provided: 

•  "Prestigious"  city  names  may  be 
used  if  associated  with  the  correct  ZIP 
Code. 

•  A  state  name  may  be  fuUy  speUed 
out  or  abbreviated  according  to  Uie 
abbreviations  in  the  USPS  Qty  State 
File. 
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•  A  city  name  must  be  spelled 
correctly  enough  not  to  create  a 
duplicate  within  the  state. 

•  Missing  elements  (e.g.,  directional 
or  suffix)  £ire  not  required  if  their 
omission  does  not  create  an  ambiguous 
match. 

•  Street  names  must  be  spelled 
correctly  enough  not  to  create  an 
ambiguous  match. 

•  Abbreviations  of  words  in  street 
names  may  be  used.  (For  recommended 
abbreviations,  see  USPS  Pubhcation  28, 
Postal  Addressing  Standards.) 

4.  Retail  Discounts  and  Surcharges 

a.  Postal  Card  and  Postcard  Discount 

•  Matter  must  be  a  postal  card  or 
postcard  (221.4)  (232). 

•  Postal  card  or  postcard  must  be  of 
uniform  thickness  and  must  not  exceed 
any  of  these  dimensions:  6  inches  long; 
4.250  inches  wide;  0.016  inch  thick 
(232.1). 

b.  Nonstandard-Size  Surcharge  (221.5) 

•  If  the  mailpiece  weighs  1  oxmce  or 
less  and  its  aspect  ratio  (length  of  the 
mailpiece  divided  by  its  height)  is  less 
than  1.3  or  more  than  2.5;  or  if  the 
mailpiece  exceeds  any  of  these 
dimensions:  11.500  inches  long;  6.1Z5 
inches  wide;  or  0.250  inch  thick  (233). 

c.  Additional  Presort  Discount 

•  AppUes  to  each  piece  weighing 
more  than  2  ounces  (221.6). 

C  AUTOMATION  SUBCLASS  (222) 

1.  General 

•  Must  be  prepared  in  a  mailing  of  at 
least  500  pieces  (222.1). 

•  Each  piece  must  weigh  11  ounces  or 
less  (222.1). 

•  Must  be  presorted,  marked,  and 
presented  as  specified  by  the  Postal 
Service  (222.1). 

— All  mailings  must  be  presorted  and 
presented  in  trays  as  described  under 
the  appropriate  rate  categories. 

— Presort  Accuracy  Verification  and 
Evaluation  (PAVE)  software  must  be 
used  or  standardized  documentation 
provided. 

— Mailings  must  be  entered  at  an 
acceptance  point  designated  by  the 
Postal  Service. 

— For  flats,  a  full  tray  is  defined  as  one 
that  contains  at  least  a  single  stack  of 
pieces  lying  flat  that  reaches  the 
bottom  of  the  hand-holds,  but  no 
more  than  can  be  contained  in  the 
tray  with  the  cover  secured  in  place. 
Trays  of  flats  must  be  secxu«d  with 
two  straps. 
•  Must  bear  a  barcode  representing  no 

more  than  11  digits  (not  including 


correction  digits)  as  prescribed  by  the 
Postal  Service  (222.1). 
— For  letters,  the  mailing  must  be  100 
percent  delivery  point  barcoded. 
Production  of  100  percent  delivery 
point  barcode  (DPBC)  mailstream 
requires  resolving  such  issues  as 
preprinted  envelopes  with  less  than  a 
DPBC  and  the  coding  of  destinations 
assigned  a  unique  5-digit  ZIP  Code  or 
ZIP+4.  A  pure  DPBC  mailstream  is 
needed  to  eliminate  costly  backflow 
of  uncoded  or  non-DPBC  pieces. 
— For  flats,  the  maiUng  must  be  100 
percent  ZIP+4  or  delivery  point 
barcoded.  For  flats,  the  delivery  point 
barcode  will  be  optional;  the  ZIP+4 
barcode,  required.  100  p)ercent 
barcoding  for  flats  requires  that  each 
piece  in  a  mailing  (or  segment  or 
other  subunit  of  a  job)  bear  a  ZIP+4 
or  DPBC. 

•  Must  meet  the  machinability. 
addressing,  barcoding,  and  other 
preparation  requirements  prescribed  by 
the  Postal  Service  (222.1). 
— The  current  machinability 
requirements  in  DMM  C810  must  be 
met  for  letters,  and  those  in  DMM 
C820  must  be  met  for  flats. 
— Coding  Accuracy  Support  System 
(CASS)  certified  software  must  be 
used  within  6  months  of  the  mailing 
date  or  Multiline  Accuracy  Support 
System  (MASS)  certified  equipment 
must  be  used  to  apply  the  barcode. 
This  simply  changes  the  current 
requirement  for  use  of  such  software 
from  within  1  year  of  mailing  to 
within  6  months  of  mailing. 
— Certified  software  used  must  match 
addresses  to  current  CRIS  file  within 
90  days  of  mailing  date  for  letter-size 
carrier  route  rate  mail.  The  "within  90 
days  of  mailing"  standard  may  require 
some  mailers  to  update  the  carrier 
route  codes  in  their  address  lists  more 
frequently  than  every  90  days.  This 
condition  is  influenced  by  the 
mailers'  production  schedule  and 
when,  during  that  cycle,  they  would 
normally  update  carrier  route  codes. 
— Customer  moves  must  be  updated  at 
least  every  6  months  (permissible 
methods  are  expected  to  include 
National  Change  of  Address  (NCOA) 
verification.  Address  Correction 
Service,  and  Address  Change  Service. 
The  vendor  community  has 
developed  several  other  ideas  that 
could  meet  this  requirement.  The 
Postal  Service  anticipates  that  formal 
proposals  will  be  offered  soon  for 
evaluation. 
— Barcoded  tray  or  sack  labels  must  be 
used.  It  is  proposed  that  all  sack  and 
tray  labels  be  barcoded  (as  specified 
in  DMM  M032).  but  it  is  not  resolved 


whether  this  requirement  will  be 

g based  in. 
arcoding  must  meet  the  current 
requirements  in  DMM  C840. 
— Courtesy  or  business  reply  envelope 
or  card  included  in  an  Automation 
subclass  mailing  must  be  automation- 
compatible  and  bear  a  facing 
identification  mark  and  a  correct 
barcode  for  the  return  address.  This 
will  be  phased  in,  in  the  futiu«. 

2.  Basic  Rate  Category  (Letters)  (222.2) 

•  Must  be  letter-size  mail  (222.2). 
— Must  be  presorted  to  AADC  and 

mixed  AADC  in  trays.  A  definition 
will  be  developed  for  the  sequence  of 
pieces  in  mixed  AADC  trays  (for 
example,  in  3-digit  or  AADC  groups). 

3.  Three-Digit  Rate  Category  (Letters) 
(222.3) 

•  Must  be  letter-size  mail  (222.3). 

•  Must  be  presorted  to  single  or 
multiple  3-digit  ZIP  Code  destinations 
as  prescribed  by  the  Postal  Service 
(222.3). 

— The  Postal,Service  will  allow  3-digit 
scheme  sortation  (that  is.  preparation 
of  combinations  of  two  or  more  3-digit 
areas  processed  together  in  Postal 
Service  schemes).  Development  of  a 
national  matrix  is  to  be  completed  in 
the  near  future. 

— Minimum  of  150  pieces  is  required 
per  3-digit  destination. 

— Overflow  trays  are  allowed  when  a 
full  tray  for  the  same  destination  is 

-  already  prepared. 

— A  3-digit  make-up  is  required  if 
sufficient  volume. 

4.  Five-Digit  Rate  Category  (Letters) 
(222.4) 

•  Must  be  letter-size  mail  (222.4). 

•  Must  be  presorted  to  single  or 
multiple  5-digit  ZIP  Code  destinations 
as  prescribed  by  the  Postal  Service 
(222.4). 

— Minipnm  of  150  pieces  is  required 

per  5-digit  destination. 
— Overflow  trays  are  allowed  when  a 

full  tray  for  the  same  destination  is 

already  prepared. 
— A  5-digit  scheme  sort  might  be 

developed  at  a  later  date. 
— A  5-digit  make-up  is  optional. 

5.  Carrier  Route  Rate  Category  (Letters) 
(222.5) 

•  Must  be  letter-size  mail  (222.5). 

•  Must  be  presorted  to  carrier  routes 
prescribed  by  the  Postal  Service  (222.5). 
— At  least  10  pieces  are  required  per 

route  within  5-digit  ZIP  Code  areas 
that  are  manually  sorted  to  walk 
sequence  by  letter  carrier  or  are 
processed  on  CSBCS  equipment  to 
delivery  point  sequence. 


Federal  Register  /  Vol.  60.  No.  125  /  Thursday.  June  29.  1995  /  Proposed  Rules 


34059 


— A  system  is  being  developed  to  allow 
mailers  access  to  the  list  of  ZIP  Codes 
for  which  carrier  route  presort  will  be 
allowed;  monthly  updates  are 
proposed. 

— The  Postal  Service  will  examine  the 
number  of  routes  that  have  fewer  than 
10  possible  deliveries  and  determine 
whether  to  allow  carrier  route  rates 
when  pieces  are  prepared  for  all  stops 
on  such  routes. 

— Preparation  in  carrier  route  and  5- 
digit  carrier  routes  trays  is  required. 

^Darrier  route  make-up  is  optional. 

6.  Basic  Flats  Rate  Category  (222.6) 

•  Must  be  flat-size  mail  (222.6). 
— Mail  must  be  presorted  to  ADC  and 

mixed  ADC  destinations. 
— At  least  10  pieces  per  destination 

must  be  prepared  in  packages. 


— ^Flats  trays  must  be  used.  For  flats,  a 
full  tray  is  defined  as  one  that 
contains  at  least  a  single  stack  of 
pieces  lying  flat  that  reaches  the 
bottom  of  the  hand-holds,  but  no 
more  than  can  be  contained  in  the 
tray  with  the  cover  secured  in  place. 
Trays  of  flats  must  be  secured  with 
two  straps. 

7.  3/S-Digit  Flats  Rate  Category  (222.7) 

•  Must  be  flat-size  mail  (222.7). 

•  Must  be  presorted  to  single  or 
multiple  3-  and  5-digit  ZIP  Code 
destinations  as  specified  by  the  Postal 
Service  (222.7). 

— At  least  10  pieces  per  destination 
must  be  prepared  in  packages. 

— Flats  trays  must  be  used.  For  flats,  a 
full  tray  is  defined  as  one  that 

1-1  First-Class  Mail 

[Automation  Subciass — Letters] 


Sort  level 


OptVreq. 


Rate  qualification  mirv 
imum 


contains  at  least  a  single  stack  of 
pieces  lying  flat  that  reaches  the 
bottom  of  the  hand-holds,  but  no 
more  than  can  be  contained  in  the 
tray  with  the  cover  secured  in  place. 
Trays  of  flats  must  be  secured  with 
two  straps. 

8.  Automation  Discounts 

a.  Postal  Card  and  Postcard  Discount 

•  Must  be  a  postal  card  or  postcard 
(222.8). 

•  Must  be  of  uniform  thickness  and 
must  not  exceed  any  of  these 
dimensions:  6  inches  long;  4.250  inches 
wide;  0.016  inch  thick  (232). 

b.  Additional  Presort  Discount 

•  AppUes  to  each  piece  weighing 
more  than  2  ounces  (222.9). 


Tray  levels 


Rates 
letters' 


Rates 
cards 
(cents) 


Canier  route  ^ 
Carrier  route  ^ 

5-digit 

3K*git 

AADC  

Mixed  AADC  .. 


Opt 


..do 
..do 


Req 


..do 
..do 


10  pieces  per  route 
10  pieces  per  route 

150  pieces  

do 

N/A 

do 


Carrier  route  (full,  no  overflow)  

S^tgit  carrier  routes  (no  min.) 

S-diglt  (full,  overflow  allowed) 

3-digit  (full,  overflow  allowed) 

AADC  (full,  overflow  allowed) 

Mixed  AADC  (rx)  min..  grouped  by  AADC) 


232 
232 
23.5 
25.0 
27.0 
27.0 


'  First-ounce  rate.  Each  additional  ounce  is  23.0_.  Additional  presort  discount  for  pieces  over  2  ounces  4.6_. 
2  Canier  route  sortation  and  rates  limited  to  nonautomated  and  CSBCS  sorted  ZIP  Codes 


13.7 
13.7 
14.0 
15.5 
17.5 
17.5 


1-2  First-Class  Mail 

[Automation  Sutx:iass — Flats] 


Sort  level 


5-digit  

3-digit  

ADC  

Mixed  ADC 


Optional/required 


Required 

do 

do 

do 


Package'rate  quaJifica- 
tion  minimums ' 


10  pieces 

do 

do 

Ho  min  .... 


Tray  levels 


5-digit  (full,  no  overflow) 
3-digit  (full,  no  overflow) 
ADC  (full,  no  overflow)  .. 
Mixed  ADC  (no  min.)  


Rate  2 
(cents) 


27.0 
27.0 
29.0 
29.0 


'  Rate  tased  on  package  without  regard  to  the  tray  in  which  it  is  placed. 

2  First-ounce  rate.  An  addrtional  nonstandard  surcharge  of  5«  applies  to  each  piece  weighing  1  ounce  or  less  tfiat  falls  outskle  the  standard  let- 
ter dimensions.  Each  additional  ounce  is  23.0«.  An  addrtional  presort  discount  of  4.6«  appTies  to  each  piece  weigNng  over  2  ounces. 

1-3  First-Class  Mail 

[Retail  Subclass — Presort  Letters] 


Sort  level 

OptVreq. 

Package  minimum 

Tray  levels 

Rate 

letters 

(cents)' 

Rate 
cards 
(cents) 

5-Digit  

3-Digit 

Required  

do 

■  •••■•UU  ■•■>■••••■•■■••■•••■•■■■■ 

do 

10  pieces 

do 

.*>*..UU   •■•■■•.....•..••.•••••••■ 

No  min   

5-Digit  (full,  no  overflow)  

3-Digit  (full,  no  overflow)  

30.0 
30.0 
30.0 

30.0 

19.0 
190 

ADC 

ADC  (1/2  full,  no  overflow) 

Mixed  ADC  (no  min.) 

19.0 
19  0 

Mixed  ADC 

OPTIONAL  MAKE-UP  FOR  UPGRADABLE  PIECES 


5-Digit 
3-Digit 
AADC 


Optional  . 
Required 
do 


N/A 


..do 
..do 


5-Digit  (full,  no  overflow)  

3-Digit  (full,  no  overflow)  

AADC  (full-sequenced  by  3-digit  ZIP  Code. 
no  overfkMv). 


30.0 
30.0 
30.0 


19.0 
19.0 
19.0 
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1-3  First-Class  Mail— Continued 

[Retail  Subciass — Presort  Letters] 


Sort  level 

Opt7req. 

Package  minirrxjm 

Tray  levels 

Rate 

letters 

(cents)  * 

Rate 
cards 
(cents) 

Mixed  AADC 

do 

do 

Mixed  AADC  (no  min..  sequenced  by  3-dlgit 
ZIP  Code). 

30.0 

19.0 

'  First-ourx»  rate.  Each  additional  ounce  is  23.0*.  Additional  presort  discount  for  pieces  over  2  ounces  4.6*. 
Single-Piece  Rates:  No  presort,  no  minimuni. 


M  First-Class  Mail 

[Retail  Subclass— flats.  Parcels  Under  1 1  Oz.] 


Presort  rate 


Sort  level 

Optior^l/required 

Package  minimum 

Tray  levels  (Sacks  for  parcels) 

Rata>> 
(cents) 

S-Oiot 

Required  „ 

do 

do 

do 

10  pieces  

do 

do 

No  min 

5-Digit  (full,  no  overflow)  

35.0 

3-Digit -... 

ADC 

3-Digit  (full,  no  overflow)  

ADC  (fuft,  overflow  allowed)  

35.0 
35.0 

Mixed  ADC 

Mixed  ADC  (no  min.,  sequenced  by  3-digit  ZIP 
Code). 

35.0 

'  First-ounce  rate  of  30*  plus  the  5<  nonstandard  surcharge  applicable  to  pieces  weighing  1  ounce  or  less. 

2  Each  additional  ounce  is  23.0*.  An  additional  presort  discount  of  4.6<  apiplies  to  each  pwce  weighing  over  2  ounces. 

Single-Piece  Rates:  No  presort  or  minimum. 


n.  STANDARD  MAIL 

A.  GENERAL 

•  Any  matter  eligible  for  mailing 
(6000)  may,  at  the  mailer's  option,  be 
mailed  as  Standard  Mail  except  certain 
matter  required  to  be  sent  First-Class 
Mail  or  Periodicals  class  (311). 

•  May  include  printed  matter  not 
having  the  character  of  actual  or 
personal  correspondence  (312). 

•  May  have  certain  written  additions 
(313). 

•  May  not  exceed  70  pounds  (332). 

•  Postage  must  be  paid  in  accordance 
with  340  (340). 

•  Must  be  deposited  at  places  and 
times  designated  by  the  Postal  Service 
(351), 

B.  REGULAR  SUBCLASS 
1.  General 

•  Each  piece  must  weigh  less  than  16 
oimces  (321.31). 

•  Must  be  prepared  in  a  mailing  of  at 
least  200  addressed  pieces  or  50  pounds 
of  addressed  pieces  (321.31a). 

•  Must  be  presorted,  marked,  and 
presented  as  prescribed  by  the  Postal 
Service  (321.31b). 

— Nonupgradable  letters,  flats,  and 
irregular  parcels  must  be  packaged  if 
there  are  10  or  more  pieces  to  a  5-digit 
area,  to  a  3-digit  area,  or  to  an  ADC; 
all  remaining  mail  must  be  in  mixed 
ADC  packages.  Packages  must  be 
placed  in  5-digit,  3-digit,  ADC,  and 
mixed  ADC  trays  (letters)  or  sacks 
(flats  and  irregular  parcels).  Current 
exceptions  to  packaging  of  irregular 


parcels  in  DMM  M306.2a  and 
M306.2b  apply. 

— Machinable  parcels  must  be  sacked  to 
5-digit  destinations  (optional  if  3/5 
rates  are  not  claimed)  and  destination 
BMCs  when  there  are  10  or  more 
pounds  of  mail  for  a  sack  destination, 
with  remaining  parcels  sacked  to  the 
origin  BMC. 

— ^Palletization  of  flats  is  permitted  and 
preferred. 

— "Fletters"  (larger  letter-size  pieces 
that  are  barcoded  and  claimed  at  the 
barcoded  rates  for  flats)  may  receive 
the  option  of  being  prepared  in 
packages  on  pallets. 

— Optional  make-up  for  upgradable 
letter  pieces  is  full  trays  to  5-digit 
(optional),  3-digit,  AADC,  and  mixed 
AADC  (no  minimum)  sort  levels. 

— For  letters,  1-foot  and  2-foot  trays 
must  be  used;  for  flats  and  parcels, 
sacks  must  be  used.  The  Postal 
Service  prefers  both  1-  and  2-foot 
trays  as  a  means  to  ensiue  optimum 
tray  utilization.  Industry  concerns 
include  the  efficiency  and  cost  of  a 
production  environment  where  both 
sizes  are  intermingled. 

— ^Presort  Acciuacy  Verification  and 
Evaluation  (PAVE)  software  must  be 
used  or  standardized  documentation 
must  be  provided.  Unresolved  issues 
include  whether  PAVE  will  be 
mandatory  for  those  categories  where 
it  is  available,  whether  standardized 
documentation  may  be  used  instead, 
and  what  time  period  will  be  allowed 
for  compliance  when  PAVE  does 
become  available. 


— ^Mailings  must  be  entered  at  an 
acceptance  point  designated  by  the 
Postal  Service. 
•  Must  meet  machinability, 

addressing,  and  other  preparation 

requirements  prescribed  by  the  Postal 

Service  (321.31c). 

— Upgradable  letters  must  be  letter-size, 
automation-compatible  physical 
pieces,  with  madiine-printed 
nonscript  addresses,  an  OCR  read  area 
and  a  barcode  clear  zone  meeting 
reflectance  requirements,  and  paper 
that  can  accept  ink. 

— A  certified  process  must  be  used  to 
ensure  the  accuracy  of  5-digit  ZIP 
Codes  at  least  once  a  year. 

— A  recommended  cheotlist  of  possible 
ZIP  Code  verification  options  for 
address  lists  that  are  not 
computerized  could  be  signed  as  a 
part  of  the  verification  process.  Items 
to  appear  on  the  checklist  might 
include  manual  verification  using  the 
most  recent  ZIP  Code  directory,  a 
survey  of  the  addressees  currently  in 
the  address  list  to  inquire  about 
changes  to  ZIP  Code  information, 
participation  in  the  current  manual 
list  correction  service,  and  turning  the 
list  over  to  someone  else  to  verify  use 
of  approved  software. 

— Standardized  address  element  format 
must  be  used.  Standardized  address 
element  format  does  not  refer  to  the 
guidelines  in  USPS  Publication  28, 
Postal  Addressing  Standards. 

— Specifically,  address  element 
standardization  means  that  the  city 
name,  state  name,  and  ZIP  Code  or 


ZIP-»-4  are  each  elements  of  an  address 
and  must  appear  as  the  bottom  line  in 
the  address  block,  in  that  order.  The 
dehvery  address  line  must  appear  on 
the  Une  immediately  above  the  city, 
state,  and  ZIP  Code  line.  For  city-style 
addresses,  the  order  of  elements 
should  be  street  number, 
predirectional  (e.g.,  N,  S,  SW),  street 
name,  suffix  (e.g.,  ST,  AVE,  RD), 
postdirectional  (e.g.,  W,  S,  NE),  and 
any  necessary  secondary  unit 
designator  (e.g.,  APT,  STE.  RM,  UNIT) 
and  number.  For  rural  route  or 
highway  contract  routes  with  box 
numbers  in  the  address,  the  deUvery 
address  must  contain  the  route 
number  and  box  number  in  that  order. 
With  post  office  box  addresses,  the 
box  number  must  follow  the 
designation  "PO  BOX"  or  "POST 
OFFICE  BOX."  When  any  delivery 
address  line  information  exceeds  the 
space  allowed,  secondary  information 
must  be  placed  on  the  line  above.  The 
overflow  information  may  not  be 
placed  on  the  line  below  the  delivery 
address  line.  Address  element 
standardization  also  means  that  the 
delivery  address  line  elements  should 
appear  in  the  correct  order. 
— To  help  further  clarify  and  respond  to 
questions  on  the  use  of  standardized 
address  block  format,  the  following 
information  is  provided: 

•  "Prestigious"  city  names  may  be 
used  if  associated  with  the  correct  ZIP 
Code. 

•  A  state  name  may  be  fully  spelled 
out  or  abbreviated  according  to  the 
abbreviations  in  the  USPS  City  State 
File. 

•  A  city  name  must  be  spelled 
correctly  enough  not  to  create  a 
duplicate  within  the  state. 

•  Missing  elements  (e.g.,  directional 
or  suffix)  are  not  required  if  their 
omission  does  not  create  an  ambiguous 
match. 

•  Street  names  must  be  spelled 
correctly  enough  not  to  create  an 
ambiguous  match. 

•  Abbreviations  of  words  in  street 
names  may  be  used.  (For  recommended 
abbreviations,  see  USPS  Publication  28,, 
Postal  Addressing  Standards.) 

2.  Basic  Rate  Category  (321.22) 

— Must  be  presorted  to  ADC  or  mixed 
ADC  trays  (letters)  or  sacks  (flats  and 
irregular  parcels). 

— Under  the  optional  sortation  for 
upgradable  letters,  this  mail  may  be 
presorted  to  AADC  and  mixed  AADC 
trays.  Machinable  parcels  are 
presorted  to  origin  BMC  sacks  and,  if 
5-digit  sacks  are  not  prepared, 
presorted  to  destination  BMC  sacks. 


3.  3/5-Digit  Rate  Category  (321.23) 

•  Must  be  presorted  to  single  or 
multiple  3-  and  5-digit  ZIP  Code 
destinations,  as  prescribed  by  the  Postal 
Service  (321.23). 

— Must  be  presorted  to  5-digit  and  3- 
digit  trays  (letters)  or  sacks  (flats  and 
irregular  parcels)  and  to  5-digit  and 
destination  BMC  sacks  (machinable 
parcels). 

4.  Destination  Entry  Discounts  (321.24) 

•  Apphes  to  mail  prepared  as 
prescribed  by  the  Postal  Service  and 
entered  at  the  destinating  BMC  or  SCF 
(321.24). 

C.  AUTOMATION  SUBCLASS  (321.3) 

1.  General 

•  Each  piece  must  weigh  less  than  16 
ounces  (321.3). 

•  Must  be  prepared  in  a  mailing  of  at 
least  200  addressed  pieces  or  50  poimds 
of  addressed  pieces  (321.3a). 

•  Must  be  presorted,  marked,  and 
presented  as  prescribed  by  the  Postal 
Service  (321.3b). 

— Presort  must  conform  to  that  specified 
under  rate  categories. 

— Presort  Accuracy  Verification  and 
Evaluation  (PAVE)  software  must  be 
used  or  standardized  documentation 
must  be  provided. 

— Mailings  must  be  entered  at  an 
acceptance  point  designated  by  the 
Postal  Service. 

— Separately  prepared  packages  of  100 
percent  barcoded,  5-digit  barcoded, 
nonbarcoded,  and  carrier  route 
presort  flats  may  be  palletized 
together  in  identified  and  segregated 
groups,  and  reported  together  on 
mailing  statements  and  supporting 
documentation. 

•  Must  bear  a  barcode  representing  no 
more  than  11  digits  (not  including 
correction  digits)  as  prescribed  by  the 
Postal  Service  (321.3c). 

— For  letters,  mail  must  be  100  percent 
dehvery  point  barcoded. 

— For  flats,  mail  must  be  100  percent 
ZIP+4  or  deUvery  point  barcoded.  The 
delivery  point  barcode  will  be 
optional,  but  the  ZIP+4  barcode  will 
be  required.  This  standard  requires 
'■      that  each  piece  in  a  mailing  (or 

segment  or  other  subimit  of  a  job)  bear 
a  ZIP+4  or  dehvery  point  barcode. 

•  Must  be  letter-size  or  flat-size  as 
defined  by  the  Postal  Service  and  must 
meet  the  machinability,  addressing, 
barcoding,  and  other  preparation 
requirements  prescribed  by  the  Postal 
Service  (321.3d  and  321. 3e). 

— ^The  ciurent  machinabihty 
requirements  in  DMM  C810  must  be 
met  for  letters,  and  those  in  DMM 
C820  must  be  met  for  flats. 


— Coding  AccxuBcy  Support  System 
(CASS)  certified  software  must  be 
used  within  6  months  of  the  mailing 
date  or  Multiline  Acc\iracy  Support 
System  (MASS)  certified  equipment 
must  be  used  to  apply  the  barcode. 
(This  simply  changes  the  current 
requirement  for  use  of  such  software 
from  within  1  year  of  mailing  to 
within  6  months  of  maihng.) 

— Certified  software  used  must  match 
addresses  to  current  CRIS  file  within 
90  days  of  the  mailing  date  for  letter- 
size  carrier  route  rate  mail.  Updating 
carrier  route  information  within  90 
days  of  the  mailing  date  may  require 
some  mailers  to  update  carrier  route 
codes  monthly  because  of  the  length 
of  their  mail  production  cycles. 

— Standardized  address  element  format 
must  be  used.  Standardized  address 
element  format  does  not  refer  to  the 
guideUnes  in  USPS  Publication  28, 
Postal  Addressing  Standards. 

— Specifically,  address  element 
standardization  means  that  the  dty 
name,  state  name,  and  7SP  Code  or 
ZIP+4  are  each  elements  of  an  address 
and  must  appear  as  the  bottom  line  in 
the  address  block,  in  that  order.  The 
delivery  address  line  must  appear  on 
the  Une  immediately  above  the  city, 
state,  and  ZIP  Code  line.  For  city-style 
addresses,  the  order  of  elements 
should  be  street  number, 
predirectional  (e.g.,  N,  S,  SW),  street 
name,  suffix  (e.g.,  ST,  AVE.  RD), 
postdirectional  (e.g.,  W,  S,  NE),  and 
any  necessary  secondary  unit 
designator  (e.g.,  APT.  STE,  RM,  UNIT) 
and  nujnber.  For  rural  route  or 
highway  contract  routes  with  box 
niunbers  in  the  address,  the  delivery 
address  must  contain  the  route 
number  and  box  number  in  that  order. 
With  post  office  box  addresses,  the 
box  number  must  follow  the 
designation  "PO  BOX"  or  "POST 
OFFICE  BOX."  When  any  dehvery 
address  Une  information  exceeds  the 
space  allowed,  secondary  information 
must  be  placed  on  the  line  above. 
This  overflow  information  may  not  be 
placed  on  the  Une  below  the  deUvery 
address  lihe.  Address  element 
standardization  also  means  that  the 
delivery  address  line  elements  should 
appear  in  the  correct  order. 

— ^To  help  further  clarify  and  respond  to 
questions  on  the  use  of  standardized 
address  block  format,  the  following 
information  is  provided: 

•  "Prestigious"  city  names  may  be 
used  if  associated  with  the  correct  ZIP 
Code. 

•  A  state  name  may  be  fully  speUed 
out  or  abbreviated  according  to  the 
abbreviations  in  the  USPS  City  State 
File. 
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•  A  city  name  must  be  spelled 
correctly  enough  not  to  create  a 
duplicate  within  the  state. 

•  Missing  elements  (e.g.,  directional 
or  suffix)  are  not  required  if  their 
omission  does  not  create  an  ambiguous 
match. 

•  Street  names  must  be  spelled 
correctly  enough  not  to  create  an 
ambiguous  match. 

•  Abbreviations  of  words  in  street 
names  may  be  used.  (For  recommended 
abbreviations,  see  USPS  PubUcation  28, 
Postal  Addressing  Standards.) 

•  Must  use  barcoded  tray  or  sack 
labels.  For  flats,  sack  and  tray  labels 
must  be  barcoded  as  specified  in  DMM 
M032. 

•  Barcoding  must  meet  the  current 
requirements  in  DMM  C840. 

2.  Basic  Rate  Category  (Letters) 

•  Must  be  letter-size  mail  (321.32). 
— Mail  must  be  presorted  in  AADC  and 

mixed  AADC  trays. 
— A  definition  will  be  developed  for  the 
sequence  of  pieces  in  mixed  AADC 
trays  (for  example,  in  3-digit  or  AADC 
groups). 

3.  Three-Digit  Rate  Category  (Letters) 

•  Must  be  letter-size  mail  (321.33). 

•  Must  be  presorted  to  single  or 
multiple  3-digit  ZIP  Code  destinations 
as  prescribed  by  the  Postal  Service 
(321.33). 

— The  Postal  Service  will  allow  3-digit 
scheme  sortation  by  customers  (that 
is,  preparation  of  combinations  of  two 
or  more  3-digit  areas  that  are 
processed  together  in  Postal  Service 
operating  schemes).  Development  of  a 
national  matrix  is  to  be  completed  in 
the  near  future. 

— Minimum  of  150  pieces  is  required 
per  3-digit  destination. 

—Overflow  trays  will  be  allowed  when 
a  full  tray  for  the  same  destination  is 
already  prepared. 

— A  3-digit  make-up  is  required  if 
sufficient  volume. 

4.  Five-Digit  Rate  Category  (Letters) 

•  Must  be  letter-size  mail  (321.34). 

•  Must  be  presorted  to  single  or 
multiple  5-digit  ZIP  Code  destinations 
as  prescribed  by  the  Postal  Service 
(321.34). 

— ^A  minimum  of  150  pieces  is  required 

per  5-digit  destination. 
— Overflow  trays  will  be  allowed  when 

a  full  tray  for  the  same  destination  is 

already  prepared. 
— A  5-digit  scheme  sort  may  be 

developed  at  a  later  date. 
— A  5-digit  make-up  is  optional. 

5.  Carrier  Route  Rate  Category  (Letters) 

•  Must  be  letter-size  mail  (321.35). 


•  Must  be  presorted  to  carrier  routes 
prescribed  by  the  Postal  Service 
(321.35). 

— A  system  is  being  developed  to  allow 
mailers  access  to  the  list  of  ZIP  Codes 
for  which  carrier  route  presort  is 
allowed;  monthly  updates  are 
proposed. 

— Must  have  at  least  10  pieces  per  route 
within  5-digit  ZIP  Code  areas  that  are 
manually  sorted  to  walk  sequence  or 
are  processed  on  CSBCS  equipment  to 
delivery  point  sequence. 

— The  Postal  Service  will  examine  the 
number  of  routes  that  have  fewer  than 
10  possible  deliveries  and  determine 
whether  to  allow  carrier  route  rates 
when  pieces  are  prepared  for  all  stops 
on  such  routes. 

— Mail  must  be  prepared  in  carrier  route 
and  5-digit  carrier  routes  trays. 

— A  carrier  route  make-up  is  optional. 

6.  Basic  Flats  Rate  Category 

•  Must  be  flat-size  mail  (321.36). 
— Mail  must  be  presorted  to  ADC  and 

mixed  ADC  destinations.  At  least  10 
pieces  per  destination  must  be 
prepared  in  packages. 

7.  3/5-Digit  Flats  Rate  Category 

•  Must  be  flat-size  mail  (321.37). 

•  Must  be  presorted  to  single  or 
multiple  3-  and  5-digit  ZIP  Code 
destinations  as  specified  by  the  Postal 
Service  (321.37). 

— At  least  10  pieces  per  destination 
must  be  prepared  in  packages. 

8.  Destination  Entry  Discounts 

•  Applies  to  mail  prepared  as 
prescribed  by  the  Postal  Service  and 
addressed  for  delivery  within  the 
service  area  of  the  destination  BMC  (or 
ASF).  SCF.  or  DDU.  The  DDU  discount 
applies  only  to  Carrier  Route  rate 
category  mail  (321.28). 

D.  ENHANCED  CARRIER  ROUTE 
SUBCLASS 

1.  General 

•  Each  piece  must  weigh  less  than  16 
ounces  (321.3). 

•  Must  be  prepared  in  a  mailing  of  at 
least  200  addressed  pieces  or  50  pounds 
of  addressed  pieces  (321.3a). 

•  Must  be  prepared,  marked,  and 
presented  as  prescribed  by  the  Postal 
Service  (321.3b). 

— Mailing  must  be  entered  at  an 
acceptance  point  designated  by  the 
Postal  Service. 

•  Must  be  presorted  to  carrier  routes 
as  prescribed  by  the  Postal  Service 
(321.3c). 

— ^Mail  must  be  packaged  if  there  are  10 
or  more  pieces  to  a  carrier  route. 


— The  Postal  Service  will  examine  the 
number  of  routes  that  have  fewer  than 
10  possible  deliveries  and  determine 
whether  to  allow  enhemced  carrier 
route  rates  when  pieces  are  prepared 
for  all  stops  on  such  routes. 

— Packages  must  be  placed  in  carrier 
route  sacks  when  125-piece  or  15- 
pound  minimum  per  carrier  route  is 
met;  remaining  packages  must  be 
placed  in  5-digit  carrier  routes  sacks. 
Palletization  of  flats  is  preferred. 

— The  Postal  Service  will  carry  forward 
the  cuirrent  provisions  applicable  to 
125-piece  walk-sequence  rates  and 
allow  the  high-density  rates  when 
pieces  are  prepared  for  all  possible 
deliveries  on  those  routes  that  have 
fewer  than  125  stops. 

— Separately  prepared  packages  of  100 
percent  barcoded,  5-digit  barcoded. 
nonbarcoded.  and  carrier  route 
presort  flats  may  be  palletized 
together  in  identified  and  segregated 
groups,  and  reported  together  on 
mailing  statements  and  supporting 
documentation. 

— Presort  Accuracy  Verification  and 
Evaluation  (PAVE)  software  must  be 
used  or  standardized  dociunentation 
must  be  provided. 

•  Must  be  sequenced  as  prescribed  by 
the  Postal  Service  (321.3d). 

•  Must  meet  the  machinability, 
addressing,  and  other  preparation 
requirements  prescribed  by  the  Postal 
Service  (321. 3e). 

— Certified  software  used  must  match 
addresses  to  current  CRIS  file  within 
90  days  of  the  mailing  date  for  carrier 
route  rate  mail.  Updating  carrier  route 
information  within  90  days  of  the 
mailing  date  may  require  some 
mailers  to  update  carrier  route  codes 
monthly  due  to  the  lengths  of  their 
mail  production  cycles. 

— Standardized  address  element  format 
must  be  used.  Standardized  address 
element  format  does  not  refier  to  the 
guidelines  in  USPS  Publication  28, 
Postal  Addressing  Standards. 

— Specifically,  address  element 
standardization  means  that  the  city 
name,  state  name,  and  ZIP  Code  or 
ZIP+4  are  each  elements  of  an  address 
and  must  appear  as  the  bottom  line  in 
the  address  block,  in  that  order.  The 
delivery  address  line  must  appear  on 
the  line  immediately  above  the  city 
state  and  ZIP  Code  line.  For  city-style 
addresses,  the  order  of  elements 
should  be  street  number, 
predirectional  (e.g..  N.  S,  SW).  street 
name,  suffix  (e.g.,  ST,  AVE,  RD), 
postdirectional  (e.g.,  W,  S,  NE),  and 
any  necessary  secondary  unit 
designator  (e.g.,  APT.  STE.  RM.  UNIT) 
and  nimiber.  For  rural  route  or 


highway  contract  routes  with  box 
numbers  in  the  address,  the  delivery 
address  must  contain  the  route 
number  and  box  number  in  that  order. 
With  post  office  box  addresses,  the 
box  nimiber  must  follow  the 
designaUon  "PO  BOX"  or  "POST 
OFFICE  BOX."  When  any  delivery 
address  line  information  exceeds  the 
space  allowed,  secondary  information 
must  be  placed  on  the  line  above. 
Such  overflow  information  may  not 
be  placed  on  the  line  below  the 
delivery  address  line.  Address 
element  standardization  also  means 
that  the  delivery  address  line 
elements  should  appear  in  the  correct 
order. 
— To  help  further  clarify  and  respond  to 
questions  on  the  use  of  standardized 
address  block  format,  the  following 
information  is  provided: 

•  "Prestigious"  city  names  may  be 
used  if  associated  with  the  correct  ZIP 
Code. 

•  A  state  name  may  be  fully  spelled 
out  or  abbreviated  according  to  the 
abbreviations  in  the  USPS  Qty  State 
File. 

•  A  city  name  must  be  spelled 
correctly  enough  not  to  create  a 
duplicate  within  the  state. 

•  Missing  elements  (directional  or 
suffix)  are  not  required  if  their  omission 
does  not  create  an  ambiguous  match. 

•  Street  names  must  be  spelled 
correctly  enough  not  to  create  an 
ambiguous  match. 


•  Abbreviations  of  words  in  street 
names  may  be  used.  (For  recommended 
abbreviations,  see  USPS  Publication  28, 
Postal  Addressing  Standards.) 

2.  Basic  Rate  Category 

— Mailings  must  be  in  line-of-travel 
sequence. 

— ^This  is  not  exact  walk-sequence 
arrangement  of  the  mailpieces.  For 
line-of-travel  sequence,  the  mailpieces 
are  first  sorted  into  the  sequence  in 
which  the  ZIP+4s  are  delivered  by  the 
carrier.  The  mailpieces  are  further 
sorted  into  ascending  or  descending 
numerical  sequence  within  the 
niunber  range  associated  with  the 
ZIP+4. 

— ^The  Postal  Service  will  examine  the 
number  of  routes  that  have  fewer  than 
10  possible  deliveries  and  determine 
whether  to  allow  enhanced  carrier 
route  rates  when  pieces  are  prepared 
for  all  stops  on  such  routes. 

3.  High-Density  Rate  Category 

•  Applies  to  mail  presented  in  walk- 
sequence  order  and  meeting  high- 
density  requirements  prescribed  by  the 
Postal  Service  (321.43). 
— Mail  must  be  at  least  125  pieces  per 
carrier  route  sorted  to  carrier  walk- 
sequence. 
— ^The  Postal  Service  will  examine  the 
number  of  routes  that  have  fewer  than 
10  possible  deliveries  and  determine 
whether  to  allow  carrier  route  rates 
when  pieces  are  prepared  for  all  stops 
on  such  routes. 

11-1  Standard  Mail 

(Automation  Subdass— Letters  (Third-Class)] 


— The  current  methods  for  walk- 
sequencing  address  lists  in  DMM 
M304.5  may  be  used. 

— ^It  has  been  suggested  that  the  Postal 
Service  use  line-of-travel  sequence  as 
an  alternative  to  exact  walk  sequence. 

4.  Saturation  Rate  Category 

•  Applies  to  mail  presented  in  walk- 
sequence  order  and  meeting  the 
saturation  requirements  prescribed  by 
the  Postal  Service  (321.44). 

— There  must  be  addressed  pieces  for  at 
least  90  percent  of  the  total  active 
residential  deliveries  per  route,  or  for 
at  least  75  percent  of  the  total  active 
deliveries  per  route. 

— The  current  methods  for  walk- 
sequencing  address  Usts  in  DMM 
M304.5  must  be  used. 

— Further  instructions  will  be 
developed  for  the  preparation  of 
letter-size  pieces  in  this  rate  category 
(for  example,  use  of  sacks  or  trays). 

5.  Destination  Entry  Discounts 

•  AppUes  to  mail  prepared  as 
prescribed  by  the  Postal  Service  and 
addressed  for  delivery  within  the 
service  area  of  the  destination  BMC  (or 
ASF),  SCF,  or  DDU  (321.45). 

— The  Postal  Service  is  working  to  align 

SCF,  ADC,  and  BMC  service  area 

boimdaries. 
— ^Destination  entry  will  not  be  required 

to  mail  at  high-density  or  saturation 

walk-sequence  rates. 


Sort  level 

Opt7req. 

Rate  qualification 
minimum 

Tray  levels 

Rale' 
(cents) 

riarriAr  R outfit 

Oot 

10  pieces  per  route  

..„..do 

150  pieces  

do 

do 

Carrier  Route  (full,  no  overflow)  

5-Digit  Carrier  Routes  (no  mia)  

14.1 

C^Arriar  rniitA^ 

14.1 

5-Dtgit 

do 

Req.  

do 

do 

5-Digit  (full,  overffcsw  allowed)  

3-Digit  (full,  overflow  allowed)  

AADC  (hM  overflow  allowed) 

15.5 

3-Digit 

16.8 

AADC  

Mixed  AADC  

17.5 

Mixed  AADC  (no  min.,  grouped  by  AADC)  

17.5 

'  Destination  discounts  will  also  be  avaiabie. 

^Carrier  Route  sortation  and  rates  limited  to  nonautomated  and  CSBCS  sorted  ZIP  Codes. 

11-2  Standard  Mail 

(Automation  Subclass— Flats  (ThirdOass)] 


Sort  level 

Optional/required 

Package  minimum 

Sacks^ 

Rate' 
(cents) 

5-Digit 

S-Digit  

Required  ........................ 

do 

do 

do 

10  pieces  

do - 

do 

No  min 

5-Digit  (min.  125  pieces  or  15  tos.) _.. 

3-Digit  (min.  125  pieces  or  15  tos.) 

ADC  (min.  125  pieces  or  15  lbs.) 

Mixed  ADC  (no  min.) - 

19.0 
19.0 

ADC  „.. 

Mixed  ADC 

23.7 
23.7 

1  Rate  is  based  on  type  of  package  regardtess  of  sack  in  which,  or  pallet  on  which,  it  is  placed.  Destination  discounts  will  also  be  avaOable. 

2  Palletization  preferred.  Pallet  destinations  are  not  the  same  as  sack  levels  shown. 
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11-3  Standard  Mail 

[Reguiar  Subdass— letters  (Third-aass)] 


Sort  level 

Opt/req. 

Package  min. 

Tray  levels 

Rate' 
(cents) 

5-Oigit 

S-TNgit 
ADC 

Required  

.do 

do » 

do 

10  pieces  

5-Dtgit  (full,  rx>  overflow  trays)  .....~.^^. 

21.9 

do „ 

do 

No  min „. 

3-Digrt  (full,  no  overflow  trays)  

ADC  ('/fe  tull,  no  overflow  trays) 

21.9 
26.1 

Mixed  ADC 

Mixed  ADC  (no  min.) 

26.1 

OPTIONAL  MAKE-UP  FOR  UPGRADABLE  PIECES' 


5-Digit 

3-Digil 

AADC  

Mixed  AADC 


Optional 

do  .... 

do  .... 

do  .... 


N/A 


..do 
..do 
.do 


5-Oigit  (full,  no  overflow)  

3-Dig(t  (full,  overflow  allowed)  

AADC  (full,  sequenced  by  3-digit  ZIP  Code)  

Mixed  AAEX^  (no  min.,  sequenced  by  3-digit  ZIP 
Code). 


21.9 
21.9 
26.1 
26.1 


'  Destination  discounts  will  also  be  available. 


IM  Standard  Mail 

(Regular  Subclass — Flats  and  Parcels  (Third-Class)] 


Presort  rate 

Minimum 
piece 
rate'* 
(cents) 

Sort  level 

Optional/required 

Package  minimum ' 

Sacks'-2 

5-Digit 

3-Digit 

ADC 

Required 

do 

......do _.. 

do 

10  pieces  .............   ..... 

5-Digit  (min.  1 25  pieces  or  1 5  tos.)  

23.7 

do „ 

do 

No  min  

3-Diait  (min   125  oieces  or  15  lt>s.)  

23.7 

ADC  (min.  125  pieces  or  15  lbs.) 

30.5 

Mixed  ADC 

Mixed  ADC  (no  min.)  

30.5 

'  No  packaging  will  be  required  for  machinable  parcels.  Machinable  parcels  will  be  sacked  to  5-d|git  and  destination  BMC  whenever  there  are 
10  pourxjs  or  more  of  mail  for  a  sack  destination,  with  remaining  parcels  sacked  to  ttie  origin  BMC.  The  5-diglt  sacks  will  be  optonal  for  mail 
claiming  basic  rates. 

2  Palletization  permitted  and  preferred.  Pallet  destinations  are  different  from  ttie  sack  destinations  shown. 

3  Rate  IS  t>ased  on  sack  level  for  sacked  mail.  For  packages  on  pallets,  ttie  rate  is  t>ased  on  ttie  package  level. 
*  Destination  discounts  will  also  be  availat)ie. 

11-5  Standard  Mail 

(Enhanced  Carrier  Route  Subclass  (Third-Class)] 


Sort  level 


Opt./req. 


Package 
Minimum 


Sacks' 


Minimum 

per-piece 

rate 

(cents) 


SATURATION 


Carrier  route 


Required 


90%  total  active  reskJen- 
tial  deliveries  or  75% 
total  active  all  deliv- 
eries per  route  (1 00% 
If  simplified  address). 


HIGH  DENSITY 


Carrier  route 


Required 


125  pes.  per  route 


BASIC 


Carrier  route 


Requii 


ireS 


10  pieces  per  route 


CR  (min.  125  pes.  or  15  lbs.) 

5D  CR-RTS  (no  min.)  

CR  (min.  125  pes.  or  15  lbs.) 
5D  CR-RTS  (no  min.)  

CR  (min.  125  pes.  or  15  lt>s.) 
5D  CR-RTS  (no  min.)  


13.5 


13.5 


14.8 
14.8 


15.5 
15.5 


'  Trays  preferred  for  letters.  Pailetizatxin  preferred  for  flats. 
No  ReskJual. 


m.  PERIODICALS 

The  classification  reform  proposal 
changes  the  name  for  second-class  mail 
to  Periodicals.  Second-class  regular  rate 
mail  will  be  spUt  into  two  subclasses: 
Publications  Service  and  Regular 
Periodicals.  Preferred  second-class  mail 
preparation  rules  and  rates,  including 
those  for  in-county  mail,  will  not 
change  as  a  result  of  the  pending 
classification  reform  case. 

A.  GENERAL 

1.  Basic  Requirements 

The  requirements  hsted  below 
represent  no  change  to  ciurent 
standards  governing  eligibiUty  for 
second-class  rates. 

•  Must  qualify  as  (^neral 
Publication,  Requester  PubUcation, 
Pubhcation  of  Institution  and  Society, 
or  Publication  of  a  State  Department  of 
Agriculture  (411.1). 

•  Must  be  mailable  matter  consisting 
of  newspapers  and  other  periodical 
pubUcations  (411.2). 

•  Must  be  regularly  issued  at  stated 
intervals  at  least  four  times  a  year,  bear 
a  date  of  issue,  and  be  numbered 
consecutively  (411.3). 

•  Must  have  a  known  office  of 
publication  (411.4). 

•  Must  be  formed  of  printed  sheets 
(411.5). 

•  No  size  or  weight  limits  (430). 

•  Postage  must  be  paid  in  accordance 
with  441  (441). 

•  Must  be  presorted  as  prescribed  by 
the  Postal  Service  (442). 

•  Must  be  identified  as  prescribed  by 
the  Postal  Service  (444). 

•  May  have  certain  attachments  and 
enclosures  (443). 

•  Must  file  certain  information  (445). 

•  May  contain  enclosures  and 
supplements  as  prescribed  by  the  Postal 
Service  (446). 

•  Must  be  deposited  at  places  and 
times  designated  by  the  Postal  Service 
(451). 

2.  General  Publications 

These  requirements  are  the  same  as 
current  standards  for  second-class  mail. 

•  Must  be  for  the  pxupose  of 
disseminating  information  of  a  public 
character  or  must  be  devoted  to 
literature,  the  sciences,  art,  or  some 
special  industry  (412.2). 

•  Must  have  at  least  50  percent  paid 
circulation  (412.31). 

•  Must  have  a  legitimate  list  of 
subscribers  (412.32). 

•  Must  meet  tests  to  ensure  that  it  is 
not  designed  primarily  for  advertising 
purposes  (for  example,  advertising  may 
not  exceed  75  percent  in  more  than  one- 
half  of  its  issues  during  any  12-month 
period)  (412.4). 


3.  Requester  Publications 

These  requirements  are  the  same  as 
current  standards  for  second-class  mail. 

•  Must  contain  at  least  24  pages 
(413.2). 

•  Must  contain  at  least  25  percent 
nonadvertising  (413.31). 

•  Must  meet  ownership  and  control 
test  for  advertising  piuposes  (413.32). 

•  Must  have  a  legitimate  list  of 
requesters,  with  at  least  a  50  percent 
distribution  to  requesters  (413.41). 

4.  Publications  oflnstitutions  and 
Societies 

These  requirements  are  the  same  as 
current  standards  for  second-class  mail. 

•  Must  meet  General  PubUcations 
advertising  requirements  (414.1). 

•  Must  contain  only  publisher 
advertising  unless  certain  conditions  are 
met  (414.1,  414.2). 

•  Must  be  published  by  an  institution 
or  society  (414.1). 

5.  Publications  of  State  Departments  of 
Agriculture 

These  requirements  are  the  same  as 
current  standards  for  second-class  mail. 

•  Must  be  issued  by  a  state 
department  of  agriculture  (415). 

•  Must  contain  no  advertising  and 
must  further  the  objective  of  the 
department  (415). 

6.  Foreign  Publications 

These  requirements  are  the  same  as 
current  standards  for  second-class  mail. 

•  Must  have  same  character  as 
domestic  Periodicals  (416). 

B.  REGULAR  SUBCLASS 

1.  General  Requirements 

With  the  exception  of  the  change  in 
the  description  of  rate  categories,  and 
possible  presort  changes  explained 
below,  the  requirements  for  the  Regular 
subclass  have  not  changed  from  those 
currently  appUcable  to  regular  second- 
class  mail. 

•  Must  be  presorted,  marked,  emd 
presented  as  prescribed  by  the  Postal 
Service  (421.1). 

— Mail  must  meet  current  requirements 
in  DMM  MOIO.  M020,  M030,  M041, 
M042,  M200,  M800,  D200. 

•  Must  meet  machinability, 
addressing,  and  other  preparation 
requirements  prescribed  by  the  Postal 
Service  (421.1). 

— Mail  must  meet  current  requirements 
in  DMM  A200.  A800,  C200,  C800. 

2.  Regular  Subclass  Pound-Rate 
Category 

These  requirements  are  the  same  as 
ciurent  standards  for  second-class  mail. 


•  An  imzoned  poimd  rate  applies  to 
nonadvertising  portion  of  the 
publication  (421.2). 

•  A  zoned  pound  rate  (rates  are  based 
on  9  zones)  appUes  to  the  advertising 
portion  (421.2). 

3.  Regular  Piece-Rate  Categories  (421.3) 

— Regular  piece-rate  categories  include 
basic,  3-  and  5-digit,  and  carrier  route. 
These  proposed  categories  eliminate 
the  rate  levels  A,  B,  and  C,  making  the 
presortation  structure  for  Periodicals 
more  consistent  writh  other  classes. 
The  new  3-  and  5-digit  rate  category 
replaces  the  current  B3  and  B5  rates. 
Mail  presorted  to  all  3-digit 
destinations  (not  just  to  unique  3-digit 
destinations)  will  qualify  for  the  3- 
and  5-digit  rate.  This  represents  a 
change  from  today's  regular  second- 
class  rate  structiue. 

— Industry  members  of  the  Periodicals 
Implementation  Advisory  Group  have 
suggested  that  the  presort 
requirements  for  Regular  and 
PubUcations  Service  rates  be  made  the 
same  for  simplicity.  Although  the 
Postal  Service  did  not  anticipate 
making  changes,  except  as  noted  to 
the  ciurent  presort  requirements  for 
Regular  Periodicals,  it  agrees  that  a 
single  presort  scheme  would  make 
sense  and  will  evaluate  the 
suggestion.  Such  changes  would 
include  eliminating  the  optional  city, 
SCF,  state,  and  SDC  sortaUon  levels. 
The  Publications  Service  chart  at  the 
end  of  this  section  contains  additional 
information  on  the  proposed  sortation 
scheme.  The  Postal  Service  is 
interested  in  the  comments  from 
publishers  and  other  parties  on 
whether  the  sortation  requirements 
for  Regular  Periodicals  should  be  the 
same  as  those  for  Publications 
Service. 

4.  Basic  Rate  Category  (421.31) 

a.  Three-  and  Five-Digit  Rate  Category 

•  Must  be  presorted  to  single  or 
multiple  3-  and  5-digit  ZIP  Code 
destinations  as  prescribed  by  the  Postal 
Service  (421.32). 

— In  nonautomation  rate  mailings,  rates 
apply  to  pieces  in  5-digit,  optional 
city,  and  3-digit  packages  of  six  or 
more  addressed  pieces  each  that  are 
correctly  sorted  to  5-digit,  optional 
city,  or  3-digit  sacks. 

— In  packaged -based  automation-rate 
letter-size  mailings,  rates  apply  to 
pieces  in  5-digit  packages  of  10  or 
more  pieces,  and  in  optional  city  and 
3-digit  packages  of  50  or  more  pieces, 
that  are  placed  in  5-digit,  optional 
city,  3-digit.  SCF,  or  AADC  trays. 
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— In  barcoded  rate  flat-size  mailings, 
rates  apply  to  pieces  in  5-digit, 
optional  city,  and  3-digit  packages  of 
six  or  more  addressed  pieces  that  are 

-  sorted  to  5-digit,  optional  city,  3-digit, 
SCF,  ADC,  or  SIX  sacks. 

b.  Carrier  Route  Rate  Category 

These  requirements  are  the  same  as 
current  standards  for  second-class  mail. 

•  Must  be  presorted  to  carrier  routes 
as  prescribed  by  the  Postal  Service 
(421.33). 

— Mail  must  be  prepared  in  packages  of 
six  or  more  addressed  pieces  each. 

5.  Regular  Subclass  Discounts  (421.4) 

a.  Barcoded  Letter  Discoimts 

These  requirements  are  the  same  as 
ciurent  standards  for  second-class  mail. 

•  Must  bear  a  barcode  representing 
not  more  than  1 1  digits  (not  including 
correction  digits)  as  prescribed  by  the 
Postal  Service  (421.41). 

•  Must  meet  the  machinability, 
addressing,  and  barcoding  specifications 
and  other  preparation  requirements 
prescribed  by  the  Postal  Service 
(421.41). 

b.  Barcoded  Flats  Discounts 

These  requirements  are  the  same  as 
current  standards  for  second-class  mail. 

•  Must  bear  a  barcode  representing 
not  more  than  1 1  digits  (not  including 
correction  digits)  as  prescribed  by  the 
Postal  Service  (421.42). 

•  Must  meet  flats  machinability, 
addressing,  and  barcoding  specifications 
and  other  preptiration  requirements 
prescribed  by  the  Postal  Service 
(421.42). 

c.  High-Density  Discount 

High  density  refers  to  the  current  125- 
piece  walk-sequence  category. 

•  Must  be  presented  in  walk- 
sequence  order  (421.43). 

•  Must  meet  high-density  and 
preparation  requirements  prescribed  by 
the  Postal  Service  (421.43). 

d.  Satiuation  Discount 

These  requirements  are  the  same  as 
ciurent  standards  for  second-class  mail. 

•  Must  be  presented  in  walk- 
sequence  order  (421.44). 

•  Must  meet  the  saturation  and 
preparation  requirements  prescribed  by 
the  Postal  Service  (421.44). 


e.  Destination  Entry  Discounts 

These  requirements  are  the  same  as 
current  standards  for  second-class  mail. 

•  Must  be  entered  at  the  destinating 
SCF  or  DDU  (421.45). 

•  DDU  discount  appUes  only  to 
Carrier  Route  mail  (421.45). 

f.  Nonadvertising  Discount 

These  reqvurements  are  the  same  as 
ourent  standards  for  second-class  mail. 

•  A  discount  appUes,  based  on  the 
proportion  of  nonadvertising  content 
(421.46). 

C.  PUBUCATIONS  SERVICE 
SUBCLASS 

1.  General  Requirements 

There  are  three  primary  criteria  that 
must  be  met  in  order  to  mail  under 
PubUcations  Service  (each  is  further 
explained  in  this  section): 

(1)  At  least  75  percent  of  the  mailed 
volume  must  be  paid  (for  General 
PubUcations)  or  requested  (for  Requester 
circulation); 

(2)  At  least  30  percent  of  the  content 
in  each  issue  must  be  nonadvertising 
matter;  and 

(3)  At  least  90  percent  of  each  issue 
must  be  presorted  to  carrier-route,  5- 
digit,  or  3-digit  destinations. 

The  requirements  that  periodicals 
must  meet  to  be  eligible  to  mail  at 
PubUcations  Service  rates  are  based  on 
the  entire  mailed  volimie  of  the 
publication.  These  standards  are  based 
on  mailed  volume,  rather  than  the  entire 
circulated  volume  of  the  pubUcation 
(that  is,  the  volume  that  must  be 
accounted  for  when  a  publication  is 
audited  for  eUgibility  as  Periodicals 
mail). 

This  change  responds  to  pubUshers' 
requests  that  the  Postal  Service  concern 
itself  with  only  the  mailed  portion  of  a 
publication's  circulation.  Mailed 
volume  for  the  purposes  of  these 
proposals  includes  all  mailed  copies 
(including  mailed  newsstand  copies) 
except  for  those  claimed  at  in-county, 
foreign,  or  First-Class,  Priority  Mail,  or 
Express  Mail  rates. 

2.  75  Percent  Paid  or  Requester 
Circulation 

•  At  least  75  percent  of  the  mailed 
volume  must  be  paid  or  requested 
(422.1). 

— This  differs  from  current  second-class 
requirements  in  two  ways:  it  is  an 
increase  in  the  paid/requested 


requirement  from  50  percent  to  75 
percent  and  it  is  applied  against  the 
mailed  volume,  not  total  circulation. 
— Failure  to  meet  this  requirement  will 
result  in  revocation  of  PubUcations 
Service  eUgibility. 

3.  30  Percent  Nonadvertising  Content 

•  Must  have  at  least  30  percent 
nonadvertising  content  in  each  issue 
(mailed  volume  except  within  county 
rate  volume)  (422.1). 

— ^The  30  percent  nonadvertising 
criterion  appUes  to  all  mailed  copies 
in  the  mailed  volume  (this  does  not 
include  copies  mailed  at  the  in- 
county,  foreign,  First-Class,  Priority 
Mail,  or  Express  Mail  rates. 

— Failure  to  meet  the  30  peix:ent 
nonadvertising  requirement  will 
result  in  a  40  percent  postage  penalty 
assessment  on  the  noncomplying 
issue. 

4.  90  Percent  Presorted  to  3-Digit  or 
Finer 

•  Must  have  at  least  90  percent  of 
each  issue  presorted  to  3-digit  or  5-digit 
destinations  or  to  carrier  routes  (mailed 
volume  except  within  county  rate 
volume)  (422.1). 

— Copies  count  toward  the  90  percent 
density  criterion  if  they  are  part  of  a 
minimum  of  24  pieces  to  a  3-digit 
destination  all  of  which  are  properly 
presorted  in  packages  of  six  pieces  or 
more  to  carrier-route,  5-digit,  or  3- 
digit  destinations,  as  appropriate. 

— Failure  to  meet  the  90  percent 
presortation  requirement  will  result  in 
a  40  percent  postage  penalty 
assessment  on  the  noncomplying 
issue. 

•  Must  be  presorted,  marked,  and 
presented  as  prescribed  by  the  Postal 
Service  (422.1). 

— Barcoded  letter  mail  must  be  prepared 
in  trays. 

— Flats  must  be  packaged  if  there  are  six 
or  more  pieces  to  a  5-digit  area,  to  a 
3-digit  area,  or  to  an  ADC;  remaining 
mail  prepared  in  mixed  ADC 
packages.  Packages  may  be  placed  on 
pallets  or  in  5-digit,  3-digit,  ADC,  and 
mixed  ADC  sacks.  Flats  may  be 
optionally  packaged  to  carrier  route 
when  there  are  six  or  more  pieces  per 
carrier  route.  Carrier  route  packages 
may  be  placed  on  pallets  or  in  carrier 
route  sacks  or  in  5-digit  carrier  routes 
sacks. 


Example  of  90  Percent  Criterion 

Sortl 

.eveis 

Publications  90%  Criterion 
ZIP  Codes 

102 

202 

302 

402 

502 

602 

Total 

ClAfTUtf  Routfi — 

6 

6 

18 

0 

6 

17 

18 
34 
28 

12 

40 

2 

6 

56 

8 

124 

124 
75 

166 

5-Digit •• 

3-Digit ~ -• 

266 
148 

TotaJ                   

30 
30 

23 
0 

80 
80 

54 
52 

70 
70 

323 
323 

580 

555 

95.69 

The  23  pieces  to  ZIP  Code  202  do  not 
count  toward  the  90  percent 
requirement  because  there  are  fewer 
than  24  pieces  to  the  3-digit  destination. 

Two  of  the  pieces  to  ZIP  Code  402  do 
not  count  because  they  are  not  part  of 
a  package  of  six  or  more  pieces.  Because 
carrier  route  is  an  optional  sortation 
level,  the  customer  may  choose  to  move 
four  pieces  from  the  carrier  route 
qualifying  portion  to  the  3-digit  level  to 
meet  die  six-piece  minimum  (this 
assumes  that  the  finest  level  of  sort  for 
those  four  pieces  is  a  3-digit  destination 
and  not  part  of  the  5-digit). 

Although  firm  packages  will  continue 
to  be  considered  a  single  addressed 


piece  for  presort  and  postage  purposes, 
all  copies  in  firm  packages  of  six  or 
more  and  all  copies  in  firm  packages  of 
fewer  than  six  that  are  included  in 
packages  of  six  or  more  will  count 
toward  meeting  the  90  percent 
presortation  requirement. 

For  the  purposes  of  the  90  percent 
criterion,  an  issue  is  considered  to 
consist  of  all  copies  in  the  mailed 
volume  that  are  mailed  with  that 
window  of  time  during  which  the  main 
file  and  most  supplemental  mailings  for 
a  particular  title  are  deposited  with  the 
Postal  Service.  The  mailing  "window" 
includes  aU  copies,  regardless  of  cover 


date,  that  are  mailed  between  cover 
dates. 

For  example,  the  first  copy  of  the 
January  cover  date  of  XYZ  Monthly 
mails  on  January  1  and  the  first  copy  of 
the  February  cover  date  mails  on 
February  1.  During  January,  the  issue 
might  include  the  full  main  file  of  the 
January  cover  date,  at  least  one 
supplemental  run  of  the  January  cover 
date,  at  least  one  supplemental  run  of 
the  December  cover  date,  and  possibly 
even  a  supplemental  nm  of  the 
November  cover  date.  The  following 
example  shows  how  this  determination 
is  to  be  made: 


Activity 


January  main  file 

January  supplement  ^  .... 

Do 

January  supplement  — 
Decemtwr  supptement^ 

Do 

December  supplement  .. 
Novemtier  supplement  .. 

Do 


Total  pieces 


250,000 

42,000 

15,000 

2.000 

23,000 

9,000 

150 

1,300 

200 


342,650 


Qualifying 
pieces 


240.000 

38,000 

14,000 

800 

18,000 

8,000 

0 

800 

0 


319,600 


Qualifying 
percent 


96 
90 
93 
40 
78 
89 

0 
62 

0 


93 


^Comailing 

In  a  comailing  situation — for  purposes 
of  administering  the  90  percent  criterion 
—  the  Postal  Service  proposes  to  look  at 
what  happened  to  the  individual  title 
within  the  comailing.  In  other  words, 
the  quaUfying  pieces  in  the  comailing 
are  added  to  the  quaUfying  pieces  in  the 
main  file  and  any  quaUfying  pieces  in 
supplemental  runs  that  were  not 
comailed.  and  the  final  quaUfying 
percentage  is  derived  by  dividing  the 
total  number  of  quaUfying  pieces  by  the 
total  number  of  mailed  pieces.  Each 
individual  PS  Form  3541  will  not  have 
to  meet  the  90  percent  criterion. 

PubUcations  Service  titles  may  be 
comailed  with  Regular  Periodicals.  If  a 
decision  is  made  not  to  align  the  presort 
requirements  in  Regular  Periodicals 
with  that  of  PubUcations  Service,  if 


PubUcations  Service  and  Regular 
Periodicals  are  comailed,  the  entire 
comailing  is  to  be  prepared  using  the 
Publications  Service  sortation  criteria. 
In  a  comailing,  penalties  apply  to  the 
pubUcation  that  fails  to  meet  the 
requirements,  not  to  the  pubUcations 
with  which  it  is  comailed. 

•  Must  be  presorted,  marked,  and 
presented  as  prescribed  by  the  Postal 
Service  (422.1). 
— Barcoded  letter  mail  must  be  prepared 

in  trays. 
— ^Flats  must  be  packaged  if  there  are  six 
or  more  pieces  to  a  5-digit  area,  to  a 
3-digit  area,  or  to  an  ADC;  remaining 
mail  prepared  in  mixed  ADC 
packages.  Packages  may  be  placed  on 
pallets  or  in  5-digit,  3-digit,  ADC,  and 
mixed  ADC  sacks.  Flats  may  be 


optionally  packaged  to  carrier  route 
when  there  are  six  or  more  pieces  per 
carrier  route.  Carrier  route  packages 
may  be  placed  on  pallets  or  in  carrier 
route  sacks  or  in  5-digit  carrier  routes 
sacks. 

— ^Barcoded  container  labels  must  be 
used  (tray  and  sack  labels  that  are 
either  postal-provided  or  mailer- 
provided). 

— Deposit  times  must  be  scheduled. 

— Presort  Accuracy  Verification  and 
Evaluation  (PAVE)  software  must  be 
used  or  standardized  documentation 
must  be  provided. 

— ^Mailings  must  be  entered  at  an 
acceptance  point  designated  by  Postal 
Service.  This  requirement  is  the  same 
as  current  standards  for  second-class 
mail. 
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•  Must  meet  the  machinability. 

addressing,  barcoding.  postage  payment. 

cxtntainerization.  and  other  preparation 

requirements  prescribed  by  the  Postal 

Service  (422.1). 

— For  nonautomation  compatible,  non- 
carrier  route  rate  mail,  must  use  a 
certified  process  to  veruy  the 
accuracy  of  mailing  lists  against  USPS 
5-digit  ZIP  Code  file  at  least  once  a 
year. 

— A  recommended  checklist  of  possible 
ZIP  Code  verification  options  for 
address  lists  that  are  not 
computerized  could  be  signed  as  a 
part  of  the  verification  process.  Items 
to  appear  on  the  checklist  might 
include  manual  verification  using  the 
most  recent  ZIP  Code  directory,  a 
survey  of  the  addressees  ciurently  in 
the  address  Ust  to  inquire  about 
changes  to  ZIP  Code  information, 
participation  in  the  current  manual 
list  correction  service,  and  turning  the 
list  over  to  someone  else  to  verify,  and 
use  of  approved  software. 

— For  automation-compatible  pieces 
other  than  carrier  route  rate  flats. 
Coding  Accuracy  Support  System 
(CASS)  certified  software  must  be 
used  within  6  months  of  mailing  date 
or  Multiline  Accuracy  Support 
System  (MASS)  certified  equipment 
must  be  used  to  apply  the  barcode. 
This  simply  changes  the  ciurent 
requirement  for  use  of  such  software 
from  within  1  year  of  mailing  to 
within  6  months  of  mailing. 

— Must  match  addresses  to  ciurent  CRIS 
file  using  certified  software  within  90 
days  of  mailing  for  carrier  route  rate 
mail. 

— Standardized  address  element  format 
must  be  used.  The  standard  address 
element  format  refers  to  the 
positioning  of  elements  within  the 
address  block,  not  to  address 
placement  on  the  piece  itself.  This 
requirement  will  apply  to 
nonbarcoded  pieces  only,  however, 
the  Postal  Service  strongly 
recommends  that  all  mailpieces 
contain  an  address  that  meets  these 
standards. 

— Address  Change  Service  (ACS)  must 
be  used. 

— Computer-based  electronic  payment 
systems  must  be  used  when  those 
systems  are  developed.  Electronic 


payment  systems  will  not  be  required 
in  the  final  rule,  but  they  wall  be 
strongly  recommended. 
— New  containerization  requirements 
will  be  developed  with  mailers.  For 
the  purposes  of  this  rulemaking, 
although  sacks  may  be  used, 
palletized  sacks  or  packages 
(palletized  trays  for  letter  mail)  will 
be  the  pre;ferred  containerization 
method. 

•  Must  bear  a  barcode  representing 
not  more  than  1 1  digits  (not  including 
correction  digits)  on  automation- 
compatible  pieces  other  than  carrier- 
route  rate  flats  as  prescribed  by  the 
Postal  Service  (422.1). 

— If  a  mailpiece  meets  all  machinable 
requirements,  every  piece  (other  than 
the  carrier  route  fiat  qualifying 
portion)  must  be  barcoded.  All  pieces 
must  bear  at  least  a  5-digit  barcode 
and  no  less  than  85  percent  of  the 
pieces  must  bear  a  9-digit  or  delivery 
point  barcode.  If  a  piece  is  not 
machineable.  barcoding  is  not 
required. 

— Barcodes  are  defined  by  the  current 
requirements  in  DMM  C840. 

— Automation  compatibility  is  defined 
by  the  current  requirements  in  DMM 
C810  for  letters  and  in  DMM  C820  for 
flats. 

— Must  use  a  certified  system  or 
software  to  determine  and  document 
advertising  and  editorial  percentages 
in  each  edition/issue  when  available. 

— The  Postal  Service  does  not  plan  to 
require  a  certified  system  to  audit 
advertising/nonadvertising 
percentages  in  these  implementation 
rules.  When  such  systems  are 
developed  in  the  future,  and  the 
Postal  Service  has  reason  to  believe 
that  they  will  be.  the  Postal  Service 
expects  to  propose  their  use  in  a 
futxu*  rulemaking. 

•  Must  have  a  legitimate  Ust  of 
subscribers  or  requesters  (422.1).  (This 
requirement  is  the  same  as  the  ciurent 
standard  for  second-class  mail.) 

•  Must  be  audited  by  a  certified 
pubhc  accountant  or  a  national 
circulation  audit  service  as  prescribed 
by  the  Postal  Service  (422.1). 

•  Must  be  authorized  to  mail  at 
PubUcations  Service  rates,  and.  if  so 
authorized,  may  mail  only  at 


Publications  Service  and  Within  County 

rates  (483). 

— There  will  be  an  application  process 
for  authorization  to  mail  in 
Publications  Service  with  a  proposed 
$305  appUcation  fee.  The  application 
process  has  yet  to  be  developed; 
however,  it  is  expected  to  be  similar 
to  the  current  second-class 
procedures.  A  publisher  will  first 
have  to  show  that  the  basic 
requirements  for  entry  into 
Periodicals  are  met  (such  as  frequency 
of  issue).  Then,  compliance  with  the 
additional  Publications  Service 
criteria  must  be  showi;i. 

•  If  a  Publications  Service 
authorization  is  withdrawn  or  revoked, 
a  new  authorization  is  not  issued  for  1 
year  (483). 

5.  Publications  Service  Pound-Rate 
Category 

•  A  zoned  pound  rate  applies  to  the 
entire  publication  (422.3).  (This  differs 
from  current  second-class  standards  in 
which  only  the  advertising  content  of 
the  publication  is  zone  rated.) 

•  Rates  apply  to  five  zones.  (This 
differs  from  current  second-class  and 
Regular  Periodicals,  which  have  9 
zones.) 

6.  Publications  Service  Piece-Rate 
Categories  (422.4) 

7.  Basic  Rate  Category  (422.41) 

8.  Carrier  Route  Rate  Category 

•  Applies  to  mail  preparedjand 
presorted  to  carrier  routes  as  prescribed 
by  the  Postal  Service  (422.42). 

— Carrier  route  mail  must  be  prepared  in 
line-of-travel  sequence. 

— This  is  not  exact  walk-sequence 
arrangement  of  the  mailpieces.  For 
Une-of  travel  sequence,  the  mailpieces 
are  first  sorted  into  the  sequence  in 
which  the  ZIP+4s  are  deUvered  by  the 
carrier.  The  mailpieces  are  further 
sorted  into  ascending  or  descending 
numerical  sequence  within  the 
niunber  range  associated  with  the 
ZIP+4. 

9.  Destination  Entry  Discoimts 

•  Applies  to  mail  entered  at  the 
destination  SCF  or  DDU  (422.5). 

•  DDU  discoumt  only  applies  to 
Carrier  Route  mail  (422.5). 


III-1  Publications  Service  Subclass— Letters 


Sort  level 

Opt7req. 

Package  minimum 

Tray  levels 

Rate 

CR 

CR 

5-Oigit 

Opt 

do 

do 

10  pieces  per  route  ... 

do 

N/A 

do 

CR  (full,  rx>  overflow) 

50  CR-RT  (no  min.)  

5— Dialt  (full  overflow  allowed) 

Pub.  Svc.  CR 

Do. 
Pi^  Svc 

3-Oigit 

Req. 

S-Digit  (full  overflow  allowed)  

Do. 

Ill-l  PUBUCATIONS  Service  Subclass— Letters— Continued 


Sort  level 


AADC 

Mixed  AADC 


OptVreq. 


..do 
..do 


Package  minimum 


do 

No  minimum  AADC 
sequence  (with  sep- 
arations). 


Tray  levels 


AADC  (full,  overflow  alk>wed) 
Mixed  AADC  (no  min.)  


Rate 


Do. 
Do. 


III-2  Publications  Service  Subclass— Flats 


Sort  level 


Firm 


OptVReq. 


Carrier  route 

5-Oigit 

3-Digit 

ADC  

Mixed  ADC  . 


Opt 


Package  minimum 


.do 


Req.  .. 

do  , 

do 

do 


2copies 


6  pieces  per  route 


do 

6  pieces 


..do 


6  pieces  (fewer  per- 
mitted). 
No  minimum  


Sacks 


Carrier  route  (min.,  one  6-pc.  pkg.,  required 

if  24  or  more  pieces). 

5-Digit  carrier  routes  (no  min.)  

5-Digit  (min.,  one  6-pc.  pkg.,  required  if  24 

or  HDore  pieces). 
3-Oigit  (min.,  one  6-pc.  pkg.,  required  if  24 

or  more  pieces). 
ADC  (min..  one  6-pc.  pkg.,  required  if  24  or 

more  pieces). 
Mixed  ADC  (no  min.) 


Rate 


Pub.  Svc.  or  Pub. 
Svc.  CR  (depending 
on  further  packag- 
ing &  sacking) 

Pub.  Svc.  CR 

Do. 
Pub.  Svc. 

Do. 

Do. 

Do. 
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DEPARTMENT  OF  LABOR 

Offica  of  Labor-Management  Programs 

29  CFR  Part  215 

Rmi294-AA14 

Quidetines,  Section  5333(b),  Federal 
Transit  Law 

AGENCY:  Office  of  Labor-Management 
Programs,  Office  of  the  American 
Workplace,  Labor. 
ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Office  of  the  American 
Workplace  proposes  to  revise  the 
guideUiies  concerning  its  procedures  for 
administering  Section  5333(b)  of  the 
Federal  Transit  law,  commonly  known 
as  Section  13(c).  These  revised 
guidelines  will  replace  the  existing 
guidelines  in  their  entirety.  Section 
5333(b)  requires  that  certain  protective 
arrangements  for  employees  be  in  place 
as  a  condition  of  Federal  financial 
assistance  for  transit  projects.  The 
proposed  changes  will  allow  the  agency 
to  certify  that  the  requisite  protections 
are  in  place  in  a  more  expeditious 
manner  and  will  make  the  certification 
process  more  predictable  for  the  parties 
involved. 

DATES:  Interested  parties  may  submit 
written  comments  on  this  proposal  by 
July  31.  1995. 

ADDRESSES:  Written  comments  should 
be  submitted  to  Office  of  the  American 
Workplace,  U.S.  Department  of  Labor, 
Room  S-2203.  200  Constitution  Avenue 
NW.,  Washington,  DC  20210;  phone 
number  (202)  219-6045. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  L.  Smith,  Deputy  Assistant 
Secretary,  Office  of  the  American 
Workplace,  U.S.  Department  of  Labor, 
200  Constitution  Avenue  NW.,  room  S- 
2203,  Washington,  DC  20210,  (202)  219- 
6045.  This  is  not  a  toll-free  number. 

SUPPt.EMENTARY  INFORMATION:  Section 
5333(b)  of  the  Federal  Transit  law,  49 
U.S.C.  §  5333(b),  requires  that 
arrangements  be  made  to  protect  certain 
rights  of  mass  transit  employees  affected 
by  grants  of  Federal  funds  for  the 
acquisition,  improvement,  or  operation 
of  a  transit  system.  These  rights  include 
the  preservation  of  rights  and  benefits 
under  existing  collective  bargaining 
agreements,  the  continuation  of 
collective  bargaining  rights,  the 
protection  of  individual  employees 
against  a  worsening  of  their  positions 
related  to  employment,  assiu-ances  of 
employment  to  employees  of  acquired 
mass  transportation  systems,  priority  of 
reemployment,  and  paid  training  or 
retraining.  The  current  guidelines  were 


introduced  in  March,  1978.  In 
administering  this  program,  the 
Department  of  Labor  notifies  relevant 
unions,  if  any,  in  the  area  of  the 
proposed  project  and  provides  the  grant 
apphcant  and  the  affected  union(s)  an 
opportunity  to  develop  the  terms  and 
conditions  of  the  protections.  The 
Department  provides  technical  and 
mediation  assistance  to  the  parties 
during  the  negotiations. 

In  the  main,  these  guidehnes  have 
functioned  effectively — the  vast 
majority  of  grant  appUcations  are 
processed  and  the  related  employee 
protective  arrangements  certified  within 
a  short  time.  However,  a  small 
percentage  of  grants  require  prolonged 
negotiations  to  develop  appropriate 
protective  arrangements. 

The  Federal  Transit  law  envisions  the 
innovative,  cost-effective  use  of  Federal 
funds  while  assuring  that  the  rights  of 
affected  employees  are  protected.  In 
order  to  better  achieve  this  goal,  revised 
guidelines  have  been  developed  to 
standardize  the  certification  process, 
thereby  insuring  certification  of 
protective  arrangements  in  a  prompt 
manner  after  an  application  has  been 
submitted. 

Administrative  Notices 

A.  Executive  Order  12866 

These  guidelines  have  been  reviewed 
by  the  Office  of  Management  and 
Budget  in  accordance  with  Executive 
Order  12866. 

B.  Regulatory  Flexibility  Act 

The  Agency  Head  has  certified  that 
these  gmdelines  are  not  expected  to 
have  a  significant  impact  on  a 
substantial  number  of  small  entities  as 
defined  in  the  Regulatory  Flexibihty 
Act. 

C.  Paperwork  Reduction  Act 

These  guidelines  contain  no 
information  collection  requirements  for 
purposes  of  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  3501  et  seq.). 

List  of  Subjects  in  29  CFR  Part  215 

Grant  administration;  Grants — 
transportation;  Labor-management 
relations;  Labor  unions;  Mass 
transportation. 

Signed  at  Washington,  DC  this  23d  day  of 
June.  1995. 
Oiarles  L.  Smith, 

Deputy  Assistant  Secretary,  Office  of  the 
American  Workplace. 

For  the  reasons  set  out  in  the 
preamble,  29  CFR  Chapter  II  is  proposed 
to  be  amended  by  revising  Part  215  to 
read  as  follows: 


PART  215— GUIDELINES,  SECTION 
5333(b),  FEDERAL  TRANSIT  LAW 

215.1  Purpose. 

215.2  General. 

215.3  Employees  represented  by  a  labor 
organization. 

215.4  Employees  not  represented  by  a  labor 
organization. 

21 5. 5  Processing  of  amendatory 
applications. 

215.6  The  Model  Agreement. 

21 5. 7  Department  of  Labor  contact. 
Authority:  Secretary's  Order  No.  2-93,  58 

FR  42578,  August  10.  1993. 

$215.1    Purpose. 

(a)  The  purpose  of  these  guidelines  is 
to  provide  information  concerning  the 
Department  of  Labor's  administrative 
procedures  in  processing  applications 
for  assistance  under  the  Federal  Transit 
law,  as  codified  at  49  U.S.C.  chapter  53. 

(b)  Section  5333(b)  of  title  49  of  the 
United  States  Code  reads  as  follows: 

Employee  protective  arrangements. — (1)  As 
a  condition  of  financial  assistance  under 
sections  5307-5312,  5318(d),  5323(a)(1),  (b), 
(d),  and  (e),  5328.  5337,  and  5338(j)(5)  of  this 
title,  the  interests  of  employees  affected  by 
the  assistance  shall  be  protected  under 
arrangements  the  Secretary  of  Labor 
concludes  are  fair  and  equitable.  The 
agreement  granting  the  assistance  under 
sections  5307-5312,  5318(d).  5323(a)(1),  (b), 
(d).  and  (e),  5328,  5337,  and  5338(j)(5)  shall 
specify  the  arrangements. 

(2)  Arrangements  under  this  subsection 
shall  include  provisions  that  may  be 
necessary  for — 

(A)  the  preservation  of  rights,  privileges, 
and  benefits  (including  continuation  of 
pension  rights  and  benefits)  under  existing 
collective  bargaining  agreements  or 
otherwise: 

(B)  the  continuation  of  collective 
bargaining  rights: 

(C)  the  protection  of  individual  employees 
against  a  worsening  of  their  positions  related 
to  employment: 

(D)  assurances  of  employment  to 
employees  of  acquired  mass  transportation 
systems: 

(E)  assurances  of  priority  of  reemployment 
of  employees  whose  employment  is  ended  or 
who  are  laid  off;  and 

(F)  paid  training  or  retraining  programs. 

(3)  Arrangements  under  this  subsection 
shall  provide  benefits  at  least  equal  to 
benefits  established  under  section  11347  of 
this  title. 

§215.2    General. 

Upon  receipt  of  copies  of  applications 
for  Federal  assistance  subject  to  49 
U.S.C.  5333(b),  together  with  a  request 
for  the  certification  of  employee 
protective  arrangements  from  the 
Department  of  Transportation,  the 
Department  of  Labor  will  process  those 
applications,  which  may  be  in  either 
preliminary  or  final  form.  The 
apphcation  will  describe  the  proposed 


project  in  a  manner  which  allows  an 
adequate  assessment  of  its  impact, 
identify  the  labor  organizations,  if  any, 
representing  employees  of  mass  transit 
providers  in  the  area  of  the  proposed 
project  and  describe  what  steps,  if  any, 
have  been  taken  to  develop  the  required 
employee  protections. 

§  21 5.3    Employees  represented  by  a  labor 
organization. 

(a)(1)  If  affected  employees  are 
represented  by  a  labor  organization,  it  is 
expected  that  where  appropriate, 
protective  arrangements  shall  be  the 
product  of  negotiation,  pursuant  to 
these  guidelines. 

(2)  hi  instances  where  states  or 
political  subdivisions  are  subject  to 
legal  restrictions  on  bargaining  with 
employee  organizations,  the  Department 
of  Labor  v«ll  utilize  special  procedures 
to  satisfy  the  Federal  statute  in  a  manner 
which  does  not  contravene  state  or  local 
law.  For  example,  employee  protective 
terms  and  conditions,  acceptable  to  both 
employee  and  applicant  representatives, 
may  be  incorporated  into  a  resolution 
adopted  by  the  involved  local 
government. 

(b)  Upon  receipt  of  an  application 
involving  affected  employees 
represented  by  a  labor  organization,  the 
Department  of  Labor  will  refer  a  copy  of 
the  application  to  that  organization  and 
notify  the  applicant  of  referral. 

(1)  If  an  application  involves  only  a 
capital  grant  for  routine  replacement  of 
equipment  of  Uke  kind  and  character 
and/ or  facilities  of  like  kind  and 
character,  the  procedural  requirements 
set  forth  in  paragraphs  215.3(b)(2) 
through  215.3(h)  of  these  guidelines  will 
not  apply  absent  a  potentially  material 
effect  on  employees.  Where  no  such 
effect  is  found,  the  Department  of  Labor 
will  certify  the  application  based  on  the 
terms  and  conditions  as  referenced  in 
paragraphs  215.3(b)(2)  and 
215.3(b)(3)(ii)  and  (iii). 

(2)  For  applicants  with  previously 
certified  arrangements,  the  referral  will 
be  based  on  those  terms  and  conditions. 

(3)  For  new  applicants  and  applicants 
for  which  previously  certified 
arrangements  are  not  appropriate  to  the 
current  project,  the  referral  will  be 
based  on  appropriate  terms  and 
conditions  specified  by  the  Department 
of  Labor,  as  follows: 

(i)  for  operating  grants,  the  terms  and 
conditions  will  be  based  on 
arrangements  similar  to  those  of  the 
Model  Agreement  (referred  to  also  as  the 
National  Agreement); 

(ii)  for  capital  grants  other  than  those 
for  replacement  equipment  or  facilities 
referenced  in  paragraph  (b)(1)  of  this 
section,  the  terms  and  conditions  will 


be  no  less  protective  than  those  of  the 
Special  Warranty  appUed  pursuant  to 
section  5311;  and 

(iii)  for  grants  under  section  5311,  the 
Special  Warranty. 

(c)  FoUovidng  referral  and  notification 
under  paragraph  (b)  of  this  section,  and 
subject  to  the  exceptions  defined  in 

§  215.5,  parties  will  be  expected  to 
engage  in  good  faith  efforts  to  reach 
mutually  acceptable  protective 
arrangements  through  negotiation 
within  the  time  frames  designated  imder 
paragraphs  (d)  and  (e)  of  this  section. 

(d)  As  part  of  the  Department  of 
Labor's  review  of  an  application,  a  time 
schedule  for  case  processing  will  be 
established  by  the  Department  of  Labor 
and  specified  in  its  referral  and 
notification  letters  under  §  215.3(b)  or 
subsequent  written  communications  to 
the  parties. 

(1)  Parties  will  be  given  fifteen  (15) 
days  from  the  date  of  the  referral  and 
notification  letters  to  submit  objections, 
if  any,  to  the  referred  terms.  The  parties 
are  encouraged  to  engage  in  negotiations 
during  this  period  with  the  aim  of 
arriving  at  a  mutually  agreeable  solution 
to  objections  any  party  has  to  the  terms 
and  conditions  of  the  referral. 

(2)  Within  ten  (10)  days  of  its  receipt 
of  objections,  the  Department  of  Labor 
will: 

(i)  determine  whether  the  objections 
raised  are  sufficient;  and 

(ii)  take  one  of  the  two  steps  described 
in  paragraphs  (d)(5)  and  (6)  of  this 
section,  as  appropriate. 

(3)  The  Department  of  Labor  will 
consider  an  objection  to  be  sufficient 
when: 

(i)  the  objection  raises  material  issues 
that  may  require  alternative  employee 
protections  imder  49  U.S.C.  5333(b);  or 

(ii)  the  objection  concerns  changes  in 
legal  or  factual  cirounstances  that 
materially  affect  the  rights  or  interests  of 
employees. 

(4)  Tne  Department  of  Labor  will 
consult  with  the  Federal  Transit 
Administrator  for  technical  advice  as  to 
the  validity  of  objections. 

(5)  If  the  Department  of  Labor 
determines  that  there  are  no  sufficient 
objections,  the  Department  will  issue  its 
certification  to  the  Federal  Transit 
Administrator. 

(6)  If  the  Department  of  Labor 
determines  that  an  objection  is 
sufficient,  the  Department,  as 
appropriate,  will  direct  the  parties  to 
commence  or  continue  negotiations, 
limited  to  issues  that  the  Department 
deems  appropriate  and  limited  to  a 
period  not  to  exceed  thirty  (30)  days. 
The  parties  will  be  expected  to  negotiate 
expeditiously  and  in  good  faith.  The 
Department  of  Labor  may  provide 


mediation  assistance  during  this  period 
where  appropriate.  The  parties  may 
agree  to  waive  any  negotiations  if  the 
Department,  after  reviewing  the 
objections,  develops  new  terms  and 
conditions  acceptable  to  the  parties.  At 
the  end  of  the  designated  negotiation 
period,  if  all  issues  have  not  been 
resolved,  each  party  must  submit  to  the 
Department  its  final  proposal  and  a 
statement  describing  the  issues  still  in 
dispute. 

(7)  The  Department  will  issue  a 
certification  to  the  Federal  Transit 
Administrator  within  five  (5)  days  after 
the  end  of  the  negotiation  period 
designated  under  paragraph  (d)(6)  of 
this  section.  The  certification  will  be 
based  on  terms  and  conditions  agreed  to 
by  the  parties  that  the  Department 
concludes  meet  the  requirements  of  49 
U.S.C.  5333(b).  To  the  extent  that  no 
agreement  has  been  reached,  the 
certification  will  be  based  on  terms  and 
conditions  determined  by  the 
Department  which  are  no  less  protective, 
than  the  terms  and  conditions  included 
in  the  referral  pursuant  to  p>aragraphs 
215.3(b)(2)  and  215.3(b)(3). 

(8)  Notwithstanding  that  a 
certification  has  been  issued  to  the 
Federal  Transit  Administrator  pursuant 
to  paragraph  (d)(7)  of  this  section,  no 
action  may  be  taken  which  would  result 
in  irreparable  harm  to  employees  if  such 
action  concerns  matters  subject  to  the 
steps  set  forth  in  paragraph  (e)  of  this 
section. 

(e)  If  the  certification  referred  to  in 
paragraph  (d)(7)  of  this  section  is  not 
based  on  full  mutueil  agreement  of  the 
parties,  the  Department  of  Labor  will 
take  the  following  steps  to  resolve 
outstanding  differences: 

(1)  The  Department  will  set  a 
schedule  that  provides  for  final 
resolution  of  the  disputed  issue(s) 
within  sixty  (60)  days  of  the 
certification  referred  to  in  paragraph 
(d)(7)  of  this  section. 

(2)  Within  ten  (10)  days  of  the 
issuance  of  the  certification  referred  to 
in  paragraph  (d)(7)  of  this  section,  and 
after  reviewing  the  parties'  descriptions 
of  the  disputed  issues,  the  Department 
will  define  the  issues  still  in  dispute 
and  set  a  schedule  for  final  resolution  of 
all  such  issues. 

(3)  The  Department  may  establish  a 
briefing  schedule,  usually  allowing  no 
more  than  twenty  (20)  days  for  opening 
briefs  and  no  more  than  ten  (10)  days  for 
reply  briefs,  when  the  Department 
deems  reply  briefs  to  be  beneficial.  In 
either  event,  the  Secretary  will  issue  a 
final  certification  to  the  Federal  Transit 
Administrator  no  later  than  thirty  (30) 
days  after  the  last  briefs  are  due. 


34074 


Federal  Register  /  Vol.  60.  No.  125  /  Thursday.  June  29,  1995  /  Proposed  Rules 


(4)  The  Department  of  Labor  will 
decide  the  manner  in  which  the  dispute 
will  be  resolved.  In  making  this 
decision,  the  Department  may  consider 
the  form(s]  of  dispute  resolution 
employed  by  the  parties  in  their 
previous  dealings  as  well  as  various 
forms  of  third  party  dispute  resolution 
that  may  be  appropriate.  Any  dispute 
resolution  proceedings  will  normally  be 
expected  to  commence  within  thirty 
(30)  days  of  the  certification  referred  to 
in  paragraph  (d)(7]  of  this  section,  and 
the  Secretary  will  render  a  final 
determination,  including  the  bases 
therefor,  within  thirty  (30)  days  of  the 
commencement  of  the  proceedings. 

(5)  The  Department  will  make  , 
available  final  decisions  it  renders  on 
disputed  issues. 

(i)  Nothing  in  these  guidelines 
restricts  the  parties  from  continuing  to 
negotiate  over  final  terms  and 
conditions  and  seeking  a  final 
certification  of  an  agreement  that  meets 
the  requirements  of  the  Act  prior  to  the 
issuance  of  a  final  determination  by  the 
Secretary. 

(g)  If.  subsequent  to  the  issuance  of 
the  certification  referred  to  in  paragraph 
(d)(7)  of  tj)is  section,  the  parties  reach 
an  agreement  on  one  or  more  disputed 
issues  that  meets  the  requirements  of 
the  Act,  {md/or  the  Department  of  Labor 
issues  a  final  decision  containing 
revised  terms  and  conditions,  the 
Department  will  take  appropriate  steps 
to  substitute  the  new  terms  and 
conditions  for  those  previously  certified 
.  to  the  Federal  Transit  Administrator. 


(h)  Notwithstanding  the  foregoing,  the 
Department  retains  the  right  to  refuse  to 
issue  a  certification  where 
circumstances  so  warrant. 

f  21 5.4    Employees  not  represantad  by  a 
labor  organization. 

(a)  The  certification  made  by  the 
Department  of  Labor  will  afford  the 
same  level  of  protection  to  those 
employees  who  are  not  represented  by 
labor  organizations. 

(b)  If  mere  is  no  labor  organization 
representing  employees,  the  Department 
of  Labor  will  set  forth  the  protective 
terms  and  conditions  in  the  letter  of 
certification  in  accordance  with 

§  215.3(b)(2)  and  215.3(b)(3). 

§  21 5.5    Procasaing  of  amandatory 
applications. 

When  an  application  is  supplemental 
to  or  revises  or  amends  in  immaterial 
respects  an  application  for  which  the 
Department  of  Labor  has  already 
certified  that  fair  and  equitable 
arrangements  have  been  made  to  protect 
the  interests  of  mass  transit  employees 
affected  by  the  subject  project  the 
Department  of  Labor  will  on  its  own 
initiative  apply  to  the  supplemental  or 
other  amendatory  application  the  same 
terms  and  conditions  as  were  certified 
for  the  subject  project  as  originally 
constituted.  The  Department  of  Labor's 
processing  of  these  applications  will  be 
expedited. 

$215.6    The  Modal  AgraamenL 

The  Model  (or  National)  Agreement 
mentioned  in  paragraph  (b)(3)(i)  of 


section  215.3  refers  to  the  agreement 
executed  on  July  23, 1975  by 
representatives  of  the  American  Public 
Transit  Association  and  the 
Amalgamated  Transit  Union  and 
Transport  Workers  Union  of  America 
and  on  July  31.  1975  by  representatives 
of  the  Railway  Labor  Executives' 
Association.  Brotherhood  of  Locomotive 
Engineers.  Brotherhood  of  Railway  and 
Airline  Clerks  and  International 
Association  of  Machinists  and 
Aerospace  Workers.  The  agreement  is 
intended  to  serve  as  a  ready-made 
employee  protective  arrangement  for 
adoption  by  local  parties  in  specific 
operating  assistance  project  situations. 
Tlie  Department  has  determined  that 
this  agreement  provides  fair  and 
equitable  arrangements  to  protect  the 
interests  of  employees  in  general 
purpose  operating  assistance  project 
situations  and  meets  the  requirements  of 
49  U.S.C.  5333(b). 

§  21 5.7    Department  of  Labor  contact 

Questions  concerning  the  subject 
matter  covered  by  this  part  should  be 
addressed  to  Statutory  Programs.  Office 
of  the  American  Workplace.  U.S. 
Department  of  Labor,  suite  N5411.  200 
Constitution  Avenue  NW.,  Washington, 
DC  20210;  phone  number  202-219- 
4473.  (Secretary's  Order  2-93.  58  FR 
42578.  August  10, 1993.) 
[FR  Doc.  95-15882  Filed  6-28-95;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart34 

[Docket  No.  27686.  Amdt  No.  34-1] 

RIN  2120-nAE55 

Correction  to  References  in  the  Fuel 
Venll^g  and  Exhaust  Emission 
Requirements  for  Turbine  Engine 
Powered  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  document  amends  a 
specific  reference  in  a  regulation  to 
provide  that  the  preproduction 
certification  compliance  program 
described  in  Appendix  6  to 
International  Civil  Aviation 
Organization  Annex  16  is  an  acceptable 
means  of  compliance  with  gaseous 
emission  standards.  This  document  also 
amends  specific  references  to  add  the 
effective  date  of  Volume  II  of  Annex  16. 
This  rule  is  intended  to  ensure  that  the 
regulations  accurately  reflect  what  was 
intended  by  the  originally  proposed 
rule. 

EFFECTIVE  DATE:  July  31.  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Edward  McQueen,  Research  and 
Engineering  Branch  (AEE-110),  Office 
of  Environment  and  Energy,  Federal 
Aviation  Administration,  800 
Independence  Avenue,  S.W., 
Washington.  DC  20591,  telephone  (202) 
267-3560. 

SUPPLEMENTARY  INFORMATION: 

Background 

Section  232  of  the  Clean  Air  Act 
Amendments  of  1970,  (42  U.S.C.  7401  et 
seq.),  requires  the  Federal  Aviation 
Administration  (FAA)  to  issue 
regulations  that  ensure  compliance  with 
all  aircraft  emission  standards 
promulgated  by  the  Environmental 
Protection  Agency  (EPA)  under  Section 
231  of  the  Act.  Those  emission 
standards  are  prescribed  in  40  CFR  part 
87.  The  FAA  issued  Special  Federal 
Aviation  Regulation  (SFAR)  Number  27 
(38  FR  35427,  December  28, 1973)  to 
ensure  compliance  with  the  aircraft  and 
aircraft  engine  emission  standards  and 
test  procedures  issued  by  the  EPA  in  40 
CFR  part  87. 

In  1989.  the  FAA  proposed  to  codify 
SFAR  27  as  14  CFR  part  34  (53  FR 
18530,  May  23, 1988).  The  NPRM 
included  proposed  §  34.71,  which  stated 
that  comphance  with  gaseous  emission 
standards  would  be  shown  by 
comparing  the  pollutant  levels  with  the 


applicable  emission  standards. 
Proposed  §  34.71  also  stated  that  an 
acceptable  means  of  compliance  would 
be  incorporated  by  reference  in 
proposed  §  34.4.  Proposed  §  34.4 
referenced  the  preproduction  program 
described  in  Appendix  6  to 
International  Civil  Aviation 
Organization  (ICAO)  Annex  16, 
"Environmental  Protection,  Volume  II — 
Aircraft  Engine  Emissions,  First  Edition, 
June  1981,  effective  February  18.  1982," 
as  an  acceptable  means  of  compliance 
with  §34.71. 

In  August  of  1990.  the  proposal  was 
adopted  as  part  34.  "Fuel  Venting  and 
Exhaust  Emission  Requirements  for 
Turbine  Engine  Powered  Airplanes." 
effective  September  10,  1990  (55  FR 
32856,  August  10, 1990).  Part  34 
contains  all  of  the  applicable  aircraft 
engine  fuel  venting  and  exhaust 
emission  requirements  of  SFAR  27,  and 
the  test  procedures  specified  under  the 
regulations  implementing  the  Clean  Air 
Act.  §  34.4  was  not  adopted  as 
proposed,  but  was  "reserved."  The  FAA 
had  intended  to.  instead,  specifically 
incorporate  in  Section  34.71  the 
reference  to  Appendix  6  of  ICAO  Annex 
16;  however,  the  reference  to  an 
acceptable  means  of  compliance  was 
inadvertently  omitted.  In  addition,  the 
final  rule  did  not  state  the  effective  date 
of  Volume  II  of  ICAO  Annex  16  in 
several  other  sections  where  this  cite 
was  referenced. 

After  part  34  was  adopted,  the  FAA 
received  several  requests  for 
clarification  of  the  compliance 
standards  stated  in  §  34.71;  the  FAA 
also  received  inquiries  asking  why 
Appendix  6  to  Volume  II  of  ICAO 
Annex  16  was  omitted  as  an  acceptable 
alternative  to  testing  every  engine. 
Members  of  the  public  stated  that 
§§  34.4  and  34.71  were  different  from 
those  proposed  in  the  NPRM.  The  FAA 
recognizes  that  the  final  rule,  as 
adopted,  caused  the  confusion.  In 
responding  to  the  inquiries,  the  FAA 
has  stated  that  the  intent  of  the  19^9 
proposal  was  to  accept  Appendix  6  as 
an  alternative  means  of  compliance. 
Accordingly,  the  FAA  has  determined 
that  §  34.71  should  be  amended  to 
reflect  the  intent  of  the  proposal. 

Discussion  of  Comments 

On  April  13, 1994.  the  FAA  published 
an  NPRM  (59  FR  17640)  to  revise 
§  34.71  or  part  34.  This  proposal  stated 
that  Appendix  6  to  ICAO  Annex  16. 
"Environmental  Protection.  Volume  II — 
Aircraft  Engine  Emissions.  First  Edition. 
June  1981.  effective  February  18, 1982." 
is  an  acceptable  means  of  compliance 
with  that  section.  In  addition,  it  was 
proposed  that  §§  34.64,  34.82.  and  34.89 


of  part  34  would  be  revised  to  state  that 
the  effective  date  of  Volume  II  of  Annex 
16  is  February  18, 1982.  No  comments 
were  received  in  the  docket  after  a  60- 
day  comment  period. 

Regulatory  Evaluation  Summary 

This  regulatory  evaluation  examines 
the  potential  costs  and  benefits  of  the 
proposed  rule  to  amend  part  34. 
Changes  to  Federal  regulations  are 
required  to  undergo  several  economic 
analyses.  First,  Executive  Order  12866 
directs  each  Federal  agency  to  propose 
or  adopt  a  regulation  only  upon  a 
reasoned  determination  that  the  benefits 
of  the  intended  regulation  justify  its 
costs.  Second,  the  Regulatory  Flexibility 
Act  of  1980  requires  agencies  to  analyze 
the  economic  effect  of  regulatory 
changes  on  small  entities.  Third,  the 
Office  of  Management  and  Budget 
directs  agencies  to  assess  the  effect  of 
regulatory  changes  on  international 
trade.  With  respect  to  this  rule,  the  FAA 
has  determined  that  it:  (1)  is  not  "a 
significant  regulatory  action"  as  defined 
in  the  Executive  Order;  (2)  is  not 
significant  as  defined  in  the  Department 
of  Transportation's  Regulatory  Policies 
and  Procedures;  (3)  wdll  not  have  a 
significant  impact  on  a  substantial 
number  of  entities;  and  (4)  will  not 
constitute  a  barrier  to  international 
trade.  Therefore,  a  full  regulatory 
analysis,  which  includes  the 
identification  and  evaluation  of  cost- 
reducing  alternatives  to  this  rule,  has 
not  been  prepared.  Instead,  the  agency 
has  prepared  a  more  concise  analysis  of 
this  rule  which  is  presented  in  the 
following  paragraph. 

There  are  no  known  costs  associated 
with  this  final  rule.  The  purpose  of  this 
rule  is  to  correct  an  inadvertent 
omission  from  §  34.71.  In  that 
regulation,  the  FAA  intended  to  but  did 
not  fully  incorporate  by  reference 
Appendix  6  to  ICAO  Annex  16. 
Environmental  Protection,  Voliune  II — 
Aircraft  Engine  Emissions,  First  Edition. 
June  1981,  effective  February  18,  1982, 
in  that  regulation.  Appendix  6  describes 
an  acceptable  alternative  to  testing  every 
engine  for  compliance  with  gaseous 
emission  standard.  The  benefit  of  this 
rule  is  that  it  will  eliminate  the 
confusion  surrounding  the  omission  of 
the  reference,  and  it  will  clarify  the 
intent  of  the  regulation  in  part  34.  This 
revision  to  part  34  will  also  eliminate 
the  need  for  the  public  to  call  the  FAA 
to  find  out  whether  Appendix  6  to  ICAO 
Annex  16  is  an  acceptable  means  of 
comphance  with  §  34.71.  This  rule  also 
revises  §§  34.64,  34.82,  and  34.89  to 
clarify  that  the  effective  date  of  Volume 
II  of  Annex  16  is  February  18,  1982. 
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International  Trade  Impact  Assessment 

The  proposed  rule  represents  a 
clarifying  change  and  will  not  impose 
any  costs  on  either  U.S.  or  foreign 
operators.  Therefore,  a  competitive  trade 
disadvantage  will  not  be  incurred  by 
either  U.S.  operators  abroad  or  foreign 
operators  in  the  United  States. 

Initial  Regulatory  Flexibility 
Determination 

In  accordance  with  the  Regulatory 
Flexibility  Act  of  1980,  the  proposed 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  is 
because  the  proposed  rule  is  clarifying 
in  nature  and  will  not  impose  any  costs. 

Environmental  Analysis 

Section  232  of  the  Clean  Air  Act 
Amendments  of  1970  mandates  that  the 
FAA  issue  regulations  to  ensiu^ 
compliance  with  the  EPA  aircraft 
emissions  standards.  The  EPA  has 
performed  all  required  environmental 
analyses  prior  to  the  issuance  of  those 
standards.  Since  this  rule  represents  a 
clarifying  correction  and  will  not 
significantly  affect  the  quahty  of  the 
human  environment,  no  further 
analyses  is  required. 

Federalism  Implications 

The  regulations  herein  vrill  not  have 
substantial  direct  effects  on  the  states, 
on  the  relationship  between  the  national 
government  and  the  states,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  rule  will  not 
have  sufficient  federahsm  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Conclusion 

The  FAA  has  determined  that  this 
rule:  (1)  is  not  a  significant  regulatory 
action  under  Executive  Order  12866;  (2) 
is  not  a  significant  rule  under  DOT 
Regulatory  PoUcies  and  Procedures  (44 


FR  11034,  February  26, 1979);  and  (3) 
vdll  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Sub)ects  in  14  CFR  Part  34 

Air  pollution  control.  Aircraft. 
The  Amendment 

Accordingly,  the  Federal  Aviation 
Administration  amends  14  CFR  part  34 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  34— FUEL  VENTING  AND 
EXHAUST  EMISSION  REQUIREMENTS 
FOR  TURBINE  ENGINE  POWERED 
AIRPLANES 

1.  The  authority  citation  for  part  34 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  1857f-10:  49  U.S.C 
106(g):  49  U.S.C.  App.  1348(c),  1354(a),  1421, 
1423. 

2.  Section  34.64  is  amended  by 
revising  the  first  sentence  to  read  as 
follows: 

§  34.64    Sampling  and  analytical 
procedures  for  measuring  gaseous  exhaust 
emissions. 

The  system  and  procedures  for 
samphng  and  measurement  of  gaseous 
emissions  shall  be  done  in  accordance 
with  Appendices  3  and  5  to  ICAO 
Annex  16,  Environmental  Protection, 
Volume  II — Aircraft  Engine  Emissions. 
First  Edition,  Jime  1981,  effective 
February  18,  1982.  *   *   * 

3.  Section  34.71  is  revised  to  read  as 
follows: 

§  34.71    Compliance  with  gaseous 
emission  standards. 

Compliance  with  each  gaseous 
emission  standard  by  an  aircraft  engine 
shall  be  determined  by  comparing  the 
pollutant  level  in  grams/kilonevsrton/ 
thrust/cycle  or  grams/kilowatt/cycle  as 
calculated  pursuant  to  §  34.64  with  the 
appUcable  emission  standard  under  this 
part.  An  acceptable  alternative  to  testing 
every  engine  is  described  in  Appendix 
6  to  ICAO  Annex  16,  Environmental 


Protection,  Volume  II— Aircraft  Engine 
Emissions,  First  Edition,  June  1981, 
effective  February  18,  1982.  This 
incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C 
552(a)  and  1  CFR  part  51.  This 
docxmient  can  be  obtained  from  the 
address  Usted  in  §  34.64.  Other  methods 
of  demonstrating  compliance  may  be 
approved  by  the  Administrator  with  the 
concurrence  of  the  Administrator  of  the 
EPA. 

4.  Section  34.82  is  amended  by 
revising  the  first  sentence  to  read  as 
follows: 

§  34.82    Sampling  and  analytical 
procedures  for  measuring  smoke  exhaust 
emissions. 

The  system  and  procedures  for 
sampling  and  measurement  of  smoke 
emissions  shall  be  done  in  accordance 
with  Appendix  2  to  ICAO  Annex  16, 
Environmental  Protection.  Volume  II — 
Aircraft  Engine  Emissions,  First  Edition. 
June  1981,  effective  February  18, 
1982.   *    *    • 

5.  Section  34.89  is  amended  by 
revising  the  third  sentence  and  adding 
new  fourth  and  fifth  sentences  to  read 
as  follows:  "^ 

§  34.89    Compliance  with  smoke  emission 
standards. 

*   *   *  An  acceptable  alternative  to 
testing  every  engine  is  described  in 
Appendix  6  to  ICAO  Annex  16, 
Environmental  Protection,  Volume  II — 
Aircraft  Engine  Emissions,  First  Edition, 
June  1981,  effective  February  18,  1982. 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  This 
document  can  be  obtained  from  the 
address  listed  in  §  34.64. 

Issued  in  Washington,  DC  on  June  22, 
1995. 

David  R.  Hinson, 

Administrator. 

(FR  Doc.  95-15961  Filed  6-2S-95;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart61 

[Dockst  No.  27682;  Amdt  No.  81-87] 

RIN2120-AF32 

Recent  Flight  Experience:  Pilot  in 
Command 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACnON:  Final  rule;  request  for 
comments. 


summary:  This  final  rule  amends  the 
Federal  Aviation  Regulations  governing 
the  recent  flight  experience 
requirements  for  pilots  in  command 
(FICs).  In  an  earlier  amendment  to  the 
recent  flight  experience  requirements, 
PICs  employed  by  a  part  121  or  part  135 
air  carrier,  while  performing  fhght 
operations  under  part  91, 121,  or  135  for 
the  certificate  holder,  were  excepted 
from  compliance  with  part  61  recency 
requirements.  This  amendment  makes  it 
clear  that  only  PICs  who  meet  the  recent 
experience  requirements  of  part  121  or 
part  135  are  excepted  from  compliance 
writh  part  61  recency  requirements.  The 
FAA  is  adopting  this  amendment 
immediately  to  ensvue  that  all  PICs 
employed  by  part  121  and  part  135 
certificate  holders  remain  qualified 
under  either  part  61  or  under  part  121 
or  part  135. 
DATES:  Effective  Date:  June  29, 1995. 

Comment  Date:  August  28. 1995. 
ADDRESSES:  Comments  on  this 
amendment  should  be  mailed,  in 
triphcate,  to  the  Federal  Aviation 
Administration,  Office  of  the  Chief 
Counsel,  Attention:  Rules  Docket  (AGC- 
200).  Docket  No.  27682.  800 
Independence  Ave.,  SW.,  Washington, 
DC  20591.  Comments  delivered  must  be 
marked  Docket  No.  27682.  Comments 
may  also  be  sent  electronically  to  the 
following  Internet  address: 
nprmcmts@mail.hq.faa.gov.  Comments 
may  be  examined  in  Room  915G 
weekdays  between  8:30  a.m.  and  5  p.m.. 
except  on  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
.Mberta  Brown.  Project  Development 
Branch,  AFS-240,  Air  Transportation 
Division,  Office  of  FHght  Standards, 
Federal  Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington.  DC  20591,  Telephone  (202) 
267-8096. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

This  amendment  is  only  a 
clarification  to  remove  an  unintended 


technical  "loophole"  and  does  not 
involve  a  change  in  the  fundamental 
currency  requirements  as  historically 
understood  and  compUed  with  by 
pilots.  This  change  to  part  61  is  being 
adopted  without  notice  and  prior  public 
comment  because  of  that  and  because  it 
is  necessary  to  preclude  any 
interpretation  that  might  adversely 
affect  safety.  The  Regulatory  Pohcies  of 
the  Department  of  Transportation  (44  FR 
11034;  February  26.  1979).  however, 
provide  that,  to  the  maximum  extent 
possible.  Department  of  Transportation 
(DOT)  operating  administrations  should 
provide  an  opportunity  for  pubUc 
comment  on  regulations  issued  without 
prior  notice. 

Accordingly,  interested  persons  are 
invited  to  participate  in  the  rulemaking 
process  by  submitting  such  written  data, 
views,  or  arguments  as  they  may  desire. 
Comments  relating  to  environmental, 
energy,  federalism,  or  international 
trade  impacts  that  might  result  from  this 
amendment  are  also  invited.  Comments 
must  include  the  regulatory  docket  or 
amendment  number  and  be  submitted 
in  triplicate  to  the  address  above.  All 
comments  received,  as  well  as  a  report 
summarizing  each  substantive  pubhc 
contact  with  FAA  personnel  on  this 
rulemaking,  will  be  filed  in  the  docket. 
The  docket  is  available  for  pubUc 
inspection  before  and  after  the  comment 
closing  date. 

All  comments  received  on  or  before 
the  closing  date  will  be  considered  by 
the  Administrator.  Late  filed  comments 
will  be  considered  to  the  extent 
practicable.  This  final  rule  may  be 
changed  in  light  of  the  comments 
received. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  final  rule 
must  submit  a  pre-addressed.  stamped 
postcard  with  Uiose  comments  on  which 
the  following  statement  is  made: 
"Comments  to  Docket  No.  27682."  The 
postcard  will  be  date-stamped  by  the 
FAA  and  retimied  to  the  commenter. 

Availability  of  Final  Rule 

Any  person  may  obtain  a  copy  of  this 
final  rule  by  submitting  a  request  to  the 
Federal  Aviation  Administration.  Office 
of  Public  Affairs  (APA-200).  800 
Independence  Avenue.  S.W., 
Washington.  D.C.  20591.  or  by  calling 
the  Office  of  PubUc  Affairs  at  (202)  267- 
3484.  Communications  must  identify 
the  docket  number  of  this  amendment. 

Background 

On  November  14.  1994.  the  FAA 
issued  a  final  rule  amending  §61.57  of 
the  Federal  Aviation  Regulations  (59  FR 
56385).  The  FAA  amended  §61.57  to 


provide  reUef  fitim  essentially 
redundant  recency  requirements  for 
PICs  serving  in  part  121  and  part  135  air 
carrier  operations.  The  FAA  had 
determined  that  since  both  part  121  and 
part  135  operators  already  had  to  meet 
recency  requirements  that  were  at  least 
equivalent  to  the  recency  requirements 
of  §  61.57.  PICs  employed  by  these 
operators  did  not  need  to  show 
compliance  with  §  61.57  while  they 
were  performing  flights  for  part  121  and 
part  135  operators.  Accordingly,  as  part 
of  the  above  final  rule,  the  FAA  revised 
§  61.57  (f)  to  provide  that  PICs 
conducting  part  91  flights  (e.g.,  ferry 
flights,  training  flights,  etc.,)  for  the  part 
121  or  part  135  operator,  did  not  need 
to  show  compliance  with  §  61.57.  The 
FAA  made  this  decision  because  these 
operations  were  under  the  control  of  the 
certificate  holder,  and  these  PICs  would 
be  current  under  the  qualification  and 
recency  requirements  of  part  121  or  part 

135. 

Since  the  publication  of  the  final  rule, 
however,  the  FAA  has  become  aware 
that  some  PICs  employed  by  a  part  121 
or  part  135  operator,  conducting  only 
part  91  flights,  do  not  comply  with  the 
recency  requirements  under  §§  121.439 
or  135.247.  Under  the  wording  of  the 
new  rule  these  pilots  would  technically 
not  have  to  comply  with  the  recency 
requirements  of  §  61.57.  This  was  not 
the  intent  of  the  FAA.  The  final  rule  was 
designed  to  provide  relief  to  PICs 
serving  in  part  121  and  part  135  air 
carrier  operations  from  unnecessary 
duplicate  recordkeeping  only  when  they 
already  complied  with  qualification, 
training,  and  recency  requirements 
found  in  parts  121  or  135.  This 
approach  would  continue  the  current 

level  of  safety. 

The  FAA  did  not  intend  to  enable 
PICs  employed  by  part  121  and  part  135 
operators,  in  conducting  part  91  flight 
operations  for  the  part  121  or  part  135 
operator,  to  avoid  requirements  to 
remain  qualified  and  current  under  part 
61  or  under  parts  121  or  135.  This  final 
rule  revises  §  61.57(f)  to  provide  that 
PICs  employed  by  a  part  121  or  part  135 
operator  are  excepted  from  compliance 
with  the  recency  requirements  of 
§  61.57.  only  if  they  are  quahfied  under 
§§  121.437  or  135.243  and  meet  the 
recent  experience  requirements  under 
§§  121.439  or  135.247.  Otherwise,  these 
PICs  must  show  compUance  with  the 
recency  requirements  of  §  61.57  in  order 
to  conduct  part  91  flights. 

Immediate  Action 

There  is  good  cause  for  inunediate 
adoption  of  this  amendment  as  it  merely 
restores  the  pre-existing  rule  so  as  to 
remove  an  unintended  technical 
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"loophole"  and  does  not  involve  a 
change  in  the  fundamental  recency 
requirements  as  understood  by  pilots. 
Accordingly,  notice  and  public 
procedure  under  5  U.S.C.  553(b){B)  are 
uiuiecessary.  Fiulher.  immediate  action 
is  necessary  to  avoid  any 
misinterpretation  that  potentially  could 
result  in  a  significant  degradation  of 
safety.  Therefore,  the  FAA  is  issuing 
this  amendment  as  a  final  rule  without 
notice  and  comment,  and  finds  good 
cause  for  making  this  amendment 
effective  in  less  than  30  days. 

Economic  Evaluation 

The  FAA  has  determined  that  this 
rule  is  not  a  "significant  regulatory 
action"  under  the  criteria  of  Executive 
Order  12866.  The  FAA,  therefore,  is  not 
required  to  prepare  a  Regulatory  Impact 
Analysis  imder  either  the  Executive 
Order  or  the  Regulatory  PoUcies  and 
Procedures  of  the  Department  of 
Transportation  (44  FR  11034;  February 
26,  1979).  In  nonsignificant  rulemeiking 
actions,  the  EXDT  Regulatory  Policies 
and  Procedures  require  the  FAA  to 
prep{u«  a  regulatory  evaluation, 
analyzing  the  economic  consequences  of 
proposed  regulations  and  quantifying,  to 
the  extent  practicable,  the  estimated 
costs  and  anticipated  benefits  and  the 
impacts  of  r^ulations. 

The  amendment  in  this  final  rule  is 
merely  a  clarification  to  correct  an 
unintended  deletion  of  recency 
requirements  for  part  91  operations  and 
does  not  change  the  duties  or 
responsibilities  of  the  aviation 
community.  The  amendment  does  not 
affect  the  manner  in  which  pilots 
become  qualified  or  remain  current,  as 
it  is  understood  by  pilots.  The 
clarification  does  not.  in  economic 
terms,  alter  the  process  of  becoming 
qualified  or  remaining  current  by  a  PIC. 
Accordingly,  there  are  neither  economic 
costs  or  benefits  associated  with  this 
amendment. 

International  Civil  Aviation 
Organization  and  Joint  Aviation 
Regulations 

The  FAA  has  determined  that  a 
review  of  the  Convention  on 


International  Qvil  Aviation  Standards 
and  Recommended  Practices  is  not 
warranted  because  this  final  rule 
reinstates  a  pre-existing  rule  that  was 
made  partially  ineffective  in 
circumstances  clearly  not  intended  by 
Amendment  No.  61-96. 

Regulatory  Flexibility  Determination 

The  final  rule  will  not  have  a 
significant  economic  impact,  positive  or 
negative,  on  a  substantial  niunber  of 
small  entities.  Moreover,  only  national 
and  regional  air  carriers,  rather  than 
small  entities,  will  be  affected  by  this 
final  rule.  Therefore,  a  substantial 
number  of  small  entities  will  not 
experience  a  significant  economic 
impact  as  a  result  of  this  final  rule. 

International  Trade  Impact  Analysis 

This  final  rule  will  have  a  negligible 
impact  on  trade  opportiuiities  for  U.S. 
firms  doing  business  overseas  or  on 
foreign  firms  doing  business  in  the  U.S. 
The  final  rule  primarily  affects  pilots 
employed  by  regional  and  national  air 
carriers,  not  businesses  involved  in  the 
sale  of  aviation  products  or  services. 

Federalism  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  of  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  amendment 
does  not  have  sufficient  federalism 
implications  to  warrant  preparation  of  a 
Federalism  Assessment. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (Pub.  L.  96-511), 
there  are  no  requirements  for 
information  collection  associated  with 
this  rule. 

Conclusion 

For  the  reasons  discussed  in  the 
preamble,  and  based  on  the  findings  in 
the  Regulatory  FlexibiHty  Determination 
and  the  International  Trade  Impact 


Analysis,  the  FAA  has  determined  that 
this  final  rule  is  not  a  significant 
regulatory  action  under  Executive  Order 
12866.  The  FAA  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  niunber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  In  addition,  this  final 
rule  is  not  considered  significant  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034;  February  26, 1979).  The 
economic  impact  of  this  final  nUe  is 
minimal  and  accordingly  a  full 
economic  evaluation  is  not  warranted. 

List  of  Subjects  in  14  CFR  Part  61 

Airmen,  Reporting  and  recordkeeping 
requirements. 

The  Amendment 

Accordingly,  the  FAA  amends  14  CFR 
part  61  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  61— CERTIFICATION:  PILOTS 
AND  FUQHT  INSTRUCTORS 

1.  The  authority  citation  for  part  61 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  Appendix  1354(a), 
1355, 1421,  1422.  and  1427;  49  U.S.C  106(g). 

2.  Section  61.57(f)  is  revised  to  read 
as  follows; 

§  61 .57    Recent  Flight  Experience:  Pilot  in 
Command 


(f)  Exceptions.  This  section  does  not 
apply  to  a  pilot  in  command,  employed 
by  a  part  121  or  135  air  carrier,  engaged 
in  a  flight  operation  under  part  91, 121. 
or  135  for  the  air  carrier,  if  the  pilot  is 
in  compliance  with  §  §  121.437  and 
121.439  or  §§  135.243  and  135.247 
respectively. 

Issued  in  Washington,  D.C,  on  June  23, 
1995. 

David  R.  Hinson, 
Administrator. 

|FR  Doc.  95-15984  Filed  6-2a-95;  8:45  am] 
BILUNG  CODE  4»10-1»-M 
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Part  X 

Environmental 
Protection  Agency 

40  CFR  Part  141 

National  Primary  and  Secondary  Drinking 
Water  Regulations;  Analytical  Methods  for 
Regulated  Drinking  Water  Contaminants; 
Final  Rule 
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ENVIRONMEKTAL  PROTECTION 
AGENCY 

40  CFR  Part  141 

[WH-FRL-6349-6] 

National  Primary  and  Secondary 
Drinking  Water  Regulations:  Analytical 
Mettiods  for  Regulated  Drinking  Water 
Contaminants 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Final  rule;  technical  corrections. 

SUMMARY:  EPA  is  amending  the  National 
Primary  Drinking  Water  Regulations  to 
correct  typographical  errors  and  minor 
technical  mistalces  or  omissions. 
EFFECTIVE  DATE:  These  corrections  are 
effective  June  29,  1995. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Jitendra  Saxena,  Drinking  Water 
Standards  Division.  Office  of  Ground 
Water  and  Drinking  Water  (4603).  U.S. 
Environmental  Protection  Agency.  401 
M  Street.  SW..  Washington.  DC  20460. 
(202) 260-9579. 

SUPPLEMENTARY  INFORMATION:  In  1994. 
EPA  promulgated  the  use  of  several  new 
methods  and  updated  versions  of 
previously  approved  methods,  and 
withdrew  outdated  methods  for  analysis 
of  contaminants  in  drinking  water  (59 
FR  62456,  December  5.  1994).  In  1992. 
EPA  promulgated  Maximum 
Contaminant  Level  Goals  and  National 
Primary  Drinking  Water  Regulations  for 
23  contaminants  (Phase  V)  (57  FR 
31776.  July  17,  1992).  These  regulations 
contained  typographical  and  minor 
technical  errors  which  are  corrected  by 
this  rule. 

The  Administrative  Procedures  Act.  5 
U.S.C.  553,  provides  that  when  an 
Agency  finds  good  cause,  it  may  issue 
a  rule  without  first  providing  notice  and 
comment  and  make  the  rule 
immediately  effective.  This  rule  corrects 
errors  and  omissions  in  40  CFR  141. 
These  revisions  are  very  minor  and  the 
Agency  believes  that  neither  comment 
nor  a  delayed  effective  date  is  necessary 
or  in  the  public  interest.  Accordingly. 
EPA  finds  that  there  is  good  cause  not 
to  soUcit  comment  on  this  rule  and  to 
have  the  revisions  immediately 
effective. 

Corrections  to  the  Regulation 

This  rule  corrects  errors  in  the 
regulatory  language.  These  corrections 
are  described  below: 

This  rule  corrects  an  omission  from 
footnote  1  to  the  table  in  §  141.21(f)(3) 
by  adding  a  line  about  storage 
temperature  for  samples.  The  preamble 
to  the  final  rule  (59  FR  62456.  December 


5. 1994)  states  that  a  footnote  specifying 
coliform  sample  transit  time  and 
temperature  would  be  added  at 
§  141.21(f)(3).  However,  footnote  1  in 
the  final  rule  covers  transit  time  but 
omits  transit  temp>erature.  The  revised 
footnote  encourages  but  does  not  require 
systems  to  hold  samples  at  10"C.  This 
rule  also  corrects  footnote  2  to  the  table 
in  §  141.21(f)(3)  by  adding  "and  false- 
negative  rate"  after  "false-positive  rate". 
In  deciding  if  lactose  broth  as 
commercially  available  may  be  used  in 
heu  of  lauryl  tryptose  broth,  both  false- 
positive  rate  and  false-negative  rates 
should  be  less  than  10  percent.  The 
false-negative  rate  was  inadvertently 

omitted. 

This  rule  makes  a  correction  to  the 
table  in  §  141.23(k)(l)  by  changing  the 
analytical  method  for  temperature  from 
2550B  to  2550.  The  method  citation 
2550B  refers  to  the  second  paragraph  of 
Method  2550.  Because  the  first 
paragraph  (paragraph  A)  contains 
relevant  introductory  description,  the 
complete  method  will  be  cited  as  2550. 
Reference  to  Standard  Method  2550 
throughout  the  regulatory  language 
should  be  helpful  to  avoid  confusion. 

This  rule  makes  correction  to  the  table 
in  §  141.23(k)(4)  by  deleting  footnote  1. 
The  first  sentence  in  the  footnote 
explained  an  option  to  ice  samples.  The 
second  sentence  explained  a 
requirement  already  contained  in  the 
method.  Because  both  sentences  can  be 
understood  from  the  method  itself,  the 
footnote  is  redundant  and  is  removed. 
As  a  result  the  remaining  footnotes  and 
superscripts  in  the  table  referring  to 
footnotes  are  renumbered.  This  rule  also 
corrects  a  typographical  error  in  the 
table  by  changing  NAOH  to  NaOH  in  the 
preservative  column  for  the 
contaminant  cyanide. 

This  rule  corrects  the  table  in 
§  141.24(h)(18)  by  changing 
Dibromochioropropane  (DBCP)  to  1.2- 
Dibromo-3-chloropropane  (DBCP).  The 
name  of  the  compound  as  given  in  the 
table  covers  more  than  one  isomer  while 
the  method  for  DBCP  actually  measures 
this  specific  isomer.  The  correction  in 
no  way  affects  the  ease  or  difficulty  in 
achieving  detection  limit  for  DBCP. 
This  rule  corrects  an  inadvertent 
deletion  that  occurred  in  the  December 
5, 1995  document.  Today's  rule  restores 
the  trihalomethane  (THM)  sampUng 
instructions  and  maximum  total 
trihalomethane  (TTHM)  potential 
instructions  previously  contained  in 
§  141.30.  Part  III  of  Appendix  C  of 
§  141.30  has  been  modified  to  remove 
reference  to  EPA  methods  501.1  and 
501.2  which  were  withdrawn.  The 
modified  text  is  no  longer  called  Part  HI 
of  Appendix  C;  it  is  now  included  as 


§  141.30(g).  Section  141.30(c)(1)  has  also 
been  amended  to  include  reference  to 
the  procedure  for  maximum  TTHM 
potential. 

The  rule  corrects  an  omission  in 
footnote  2  to  the  table  in  §  141.74(a)(1) 
by  adding  a  line  about  storage 
temperature  for  samples.  The  revised 
footnote  encourages  but  does  not  require 
systems  to  hold  samples  at  lO'C.  An 
omission  in  footnote  2  to  the  table  in 
§  141.74(a)(1)  has  been  corrected  by 
adding  the  term  "and  false-negative 
rate"  after  "false- positive  rate."  The 
rationales  for  these  corrections  are 
provided  earlier  in  the  section 
discussing  similar  corrections  to 
§141.21(0(3). 

The  introductory  part  of  §  141.74(a)(1) 
has  been  revised  to  refer  to 
§  141.23(k)(l)  for  temperature 
measurement  methodology.  This  is 
being  done  for  clarity.  As  a  result  of  this 
revision.  EPA  is  deleting  the  reference 
to  temperatiu^  in  the  table  in 
§  141.74(a)(1).  This  rule  also  corrects 
several  typographical  errors  in  the  table 
in  §  141.74(a)(1).  The  corrections 
include:  Addition  of  superscript  2  on 
total  coliform  and  on  fecal  coliform  for 
reference  to  footnote  2.  moving  the 
numbers  3,4.5  next  to  total  coliform 
fermentation  technique  from  their 
ourent  position  to  superscript  position, 
deleting  "MPN"  from  the  methodology 
entitled  "Fecal  Coliform  MPN 
Procedure"  consistent  with  editorial 
changes  in  the  18th  edition^ of  Standard 
Methods  for  the  Examination  of  Water 
and  Wastewater,  1992.  changing  "Fecal 
Coliforms"  to  "Fecal  Coliform".  and 
changing  Heterot-rophic  to  Hetero- 
trophic. 

Regulation  Assessment  Requirements 

A.  Executive  Order  12866 

Under  ExecuUve  Order  12866  (58  FR 
51735:  October  4,  1993),  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  OMB  review  and  the 
requirements  of  the  executive  order.  The 
order  defines  "significant  regulatory 
action"  as  one  that  is  likely  to  result  in 
a  rule  that  may:  (1)  Have  an  annual 
effect  on  the  economy  of  $100  million 
or  more,  or  adversely  affect  in  a  material 
way  the  economy,  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  coram imities;  (2)  Create 
a  serious  inconsistency  or  otherwise 
interfere  with  an  action  taken  or 
planned  by  another  agency.  (3) 
Materially  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  of 
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recipients  thereof:  or  (4)  Raise  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  the  executive 
order. 

This  rule  makes  only  technical  and 
typographical  corrections  in  a  previous 
rule.  Therefore,  this  rule  is  not  a 
"significant  regulatory  action"  under 
the  terms  of  Executive  Order  12866  and 
is  therefore  not  subject  to  OMB  review. 

B.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
requires  EPA  to  explicitly  consider  the 
effect  of  these  regulations  on  small 
entities.  By  policy.  EPA  has  decided  to 
consider  regulatory  alternatives  if  there 
is  any  economic  impact  on  any  small 
entities.  This  rule  does  not  impose 
additional  requirements,  it  only  makes 
minor  technical  and  typographical 
corrections  in  pre^ous  rules. 

C.  Paperwork  Reduction  Act 

The  rule  contains  no  requests  for 
information  and  consequently  is  not 
subject  to  the  Paperworic  Reduction  Act. 
44  U.S.C.  3501  et  seq. 

D.  Unfunded  Mandate  Reform  Act 
Title  II  of  the  Unfunded  Mandate 

Reform  Act  of  1995  (UMRA).  Pub.  L. 
104-4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA. 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local,  or 
tribal  governments,  in  the  aggregate,  or 
to  the  private  sector,  of  $100  million  or 
more  in  any  one  year.  When  such  a 
statement  is  needed  for  an  EPA  rule, 
section  205  of  the  UMRA  generally 
requires  EPA  to  identify  and  consider  a 
reasonable  number  of  regulatory 
alternatives  and  adopt  the  least  costly, 
more  cost-effective  or  least  burdensome 


alternative  that  achieves  the  objectives 
of  the  rule..The  provisions  of  section 
205  do  not  apply  when  they  are 
inconsistent  with  appficable  law. 
Moreover,  section  205  allows  EPA  to 
adopt  an  alternative  other  than  the  least 
costly,  most  cost-effective  or  least 
burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  giving  them 
meaningful  and  timely  input  in  the 
development  of  EPA  regulatory 
proposals  vnth  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising  them 
on  compliance  with  the  regulatory 
requirements. 

Today's  rule  contains  no  Federal 
mandates  (under  the  regulatory 
provisions  of  Title  II  of  the  UMRA)  for 
State,  local,  and  tribal  governments  or 
the  private  sector  because  the  rule 
merely  corrects  typographical  errors  and 
minor  technical  mistakes  or  omissions. 
Thus  today's  rule  is  not  subject  to  the 
requirements  of  sections  202  and  205  of 
the  UMRA.  For  the  same  reason,  EPA 
has  determined  that  this  rule  contains 
no  regulatory  requirements  that  might 
significantly  or  uniquely  affect  small 
governments. 

List  of  Subjects  in  40  CFR  Part  141 

Environmental  protection.  Chemicals. 
Analytical  methods.  Water  supply. 

Dated;  June  23,  1995. 

Dana  D.  Minerva. 

Deputy  Assistant  Administrator,  Office  of 
Water. 

For  the  reasons  set  forth  in  the 
preamble,  part  141  of  chapter  I.  title  40 


of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  141— NATIONAL  PRIMARY 
DRINKING  WATER  REGULATIONS 

1.  The  authority  citation  for  part  141 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  300f,  300g-l,  300g-2. 
300g-3,  300g-4,  300g-5.  300g-6,  300i-4. 
300J-9. 

2.  Section  141.21  is  amended  by 
revising  footnotes  1  and  2  to  the  table 
in  paragraph  (f)(3)  to  read  as  follows: 

§141.21    Collfonn  sampling. 
»         •         •         «         » 

(f)  *   •  * 
(3)   •   *   * 

'  The  time  from  sample  collection  to 
initiation  of  analysis  may  not  exceed  30 
hours.  Systems  are  encouraged  but  not 
required  to  hold  samples  below  10°C  during 
transit. 

^  Lactose  broth,  as  commercially  available, 
may  be  used  in  lieu  of  laurel  tryptose  broth, 
if  the  system  conducts  at  least  25  parallel 
tests  between  this  medium  and  lauryl 
tryptose  broth  using  the  water  normally 
tested,  and  this  comparison  demonstrates 
that  the  false-positive  rate  and  false-negative 
rate  for  total  coliforms,  using  lactose  broth, 
is  less  than  10  percent. 

•  *         »         •         * 

3.  In  the  table  in  §  141.23(k)(l)  the 
entry  "temperatiu^"  in  the  contaminant 
coliunn  is  amended  by  revising  the 
entry  "2550B"  to  read  "2550"  in  the  SM 
column. 

4.  The  table  in  §  141.23(k)(2)  is 
amended  by  removing  footnote  1  and 
redesignating  footnotes  2  through  4  as 
footnotes  1  through  3  respectively  and 
by  revising  the  entry  for  "cyanide"  to 
read  as  follows: 

§  1 41 .23    Inorganic  chemical  sampling  for 
analytical  requirements. 

•  »         »         *        * 

(k)  •  *  * 
(2)  •  *  * 


Contaminant 


Preservative 


Container  ■ 


Time' 


Cyanide 


Cool.  4»C,  NaOH  to  pH>12  »  P  or  G 


14  days 


•P=plastic,  hard  or  soft:  Gselass,  hard  or  soft. 

'ta  all  cases,  samples  shouW  be  analyzed  as  soon  after  collecUon  as  possible. 

'See  metnod(sl  for  the  information  for  piaservation. 


§141.24    [Amended] 

5.  The  table  in  §  141.24(h)(18)  is 
amended  by  revising  the  contaminant 
"Dibromochioropropane  (DBCP)"  to 


read  "1.2-Dibromo-3-chIoropropane 
(DBCP)". 

6.  Section  141.30  is  amended  by 
revising  the  second  sentence  in 
paragraph  (c)(1)  and  revising  paragraph 


(e),  and  adding  a  new  paragraph  (g)  to 
read  as  follows: 

§  1 41 .30    Total  trthalomettiane  sampling, 
analytical  and  other  requirements. 
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(c)  *  •  * 

(1)  *   •  •  The  system  shall  submit 

the  results  of  at  least  one  sample  for 

maximum  TTHM  potential  using  the 

procedure  specified  in  paragraph  (g)  of 


be  held  for  seven  days  at  ZS^C  (or  above)     seven  days  at  25'_C  or  aW^  ^l^^ 
prior  to  analysis. 

•        •        *         *         * 

(g)  The  water  sample  for 
determination  of  maximum  total 


this  section.  A  sample  must  be  analyzed     trihalomethane  potential  is  taken  from  a 

"     ■'  point  in  the  distribution  system  that 

reflects  maximum  residence  time. 
Proceduxes  for  sample  collection  and 
handUng  are  given  in  the  methods.  No 
reducing  agent  is  added  to  "quench"  the 
chemical  reaction  producing  THMs  at 
the  time  of  sample  collection.  The  intent 
is  to  permit  the  level  of  THM  preciusors 
to  be  depleted  and  the  concentration  of 
THMs  to  be  maximized  for  the  supply 
being  tested.  Four  experimental 
parameters  affecting  maximum  THM 
production  are  pH,  temperature, 
reaction  time  and  the  presence  of  a 
disinfectant  residual.  These  parameters 
are  dealt  with  as  follows:  Measure  the 
disinfectant  residual  at  the  selected 
sampling  point.  Proceed  only  if  a 
measurable  disinfectant  residual  is 
present.  Collect  triphcate  40  ml  water 
samples  at  the  pH  prevaiUng  at  the  time 
of  sampUng,  and  prepare  a  method 
blank  according  to  the  methods.  Seal 
and  store  these  samples  together  for 


from  each  treatment  plant  used  by  the 
system  and  be  taken  at  a  point  in  the 
distribution  system  reflecting  the 
maximum  residence  time  of  the  water  in 
the  system.  *  •   * 

(e)  Sampling  and  analyses  made 
pursuant  to  this  section  shall  be 
conducted  by  one  of  the  total 
trihalomethane  methods  as  directed  in 
§  141.24(e).  and  the  Technical  Notes  on 
Drinking  Water  Methods.  EPA-600/R- 
94-173,  October  1994,  which  is 
available  from  NTIS.  PB-104766. 
Samples  for  TTHM  shall  be 
dechlorinated  upon  collection  to 
prevent  further  production  of 
trihalomethanes,  according  to  the 
procedures  described  in  the  methods, 
except  acidification  is  not  required  if 
only  THMs  or  TTHMs  are  to  be 
determined.  Samples  for  maximum 
TTHM  potential  should  not  be 
dechlorinated  or  acidified,  and  should 


time  period,  open  one  of  the  sample 
containers  and  check  for  disinfectant     - 
residual.  Absence  of  a  disinfectant 
residual  invalidates  the  sample  fot 
further  analysis.  Once  a  disinfectant 
residual  has  been  demonstrated,  open 
another  of  the  sealed  samples  and 
determine  total  THM  concentration 
using  an  approved  analytical  method. 

7.  Section  141.74  is  amended  by 
revising  paragraph  (a)(1)  to  read  as 
follows: 

$141.74    Analytical  and  monKohng 
raquireinants. 

(a)*   •   * 

(1)  Pubhc  water  systems  must 
conduct  analysis  of  pH  and  temperature 
in  accordance  with  one  of  the  methods 
Usted  at  §  141.23{k)(l).  Public  water 
systems  must  conduct  analysis  of  total 
cohforms,  fecal  cohforms.  heterotrophic 
bacteria,  and  tiubidity  in  accordance 
with  one  of  the  following  analytical 
methods  and  by  using  analytical  test 
procedures  contained  in  Technical 
Notes  on  Drinking  Water  Methods,  EPA- 
600/R-94-173.  October  1994.  which  is 
available  at  NTIS  PB95-104766. 


Organism 


Total  CoJrtorms*. 


Fecal  Cdi  fomw* 


Heterotrophic  bacteria  * 
Tuft>dity 


Methodology 


Total  Colifomn  fermentation  Technique  '■*^ 
Total  conform  membrane  filter  technique  ... 

ONPG-mug  test  membrane* 

Fecal  Coliform  Procedure'' ~ 

Fecal  Coliform  filter  procedure 

Pour  Plate  mettxxl 

Nephelometric  method 

Nephelometric  method 

Great  Lakes  instruments  


Citation^ 


9221A.  B.  C 
9222A.  B,  C 
9223 
9221E 
9222D 
9215B 
21 308 
180.1* 
Method  2^ 


I  Except  where  noted,  all  methods  refer  to  the  1 


8th  edition  of  Standard  Methods  lor  the  Examination  of  Water  and  Wastewater.  1992.  Amer- 


below  10°C  dunng  transit. 


false  neoative  rate  for  total  coliforms,  using  lactose  broth,  IS  less  than  10  percent.  ^^ 

'^^sh^uldco^er  inverted  tub^s  at  liast  one-half  to  twothirds  after  the  sampteeadded.     ^^^ 
5  KTr^SJ^^f^^xsts  to  run  the  completed  phase  on  1 0  percent  of  all  total  colrfomvposrtive  confimwd  tubes. 
8  The  ONPG-MUG  Test  is  also  known  as  the  Autoanatysis  Colilert  System. 

^^-^  Broth  may  be  hekl  up  to  three  months  in  a  bghtly  t^osed  screv*^  ti<»  at  4  u  ^   PPA-«OQ/R-93-100  August  1993  Available  at  NTIS. 
8 "Methods  for  the  Detemnnation  of  InorganK:  Substances  in  Environmental  Samples  .  EPA-«X)/h-^jj-iuu.  Augusi  is«o.  m  - 

"'^gZi  M^iid  2.  Turbidity-,  November  2,  1992,  Great  Lakes  Instmments.  Inc..  8865  North  55th  Street.  Milwaukee.  Wisconsin  53223. 
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Government  Manual 
1994/95 

As  the  official  handbook  of  the  Federal  Government, 
the  Manual  is  the  best  source  of  information  on  the 
activities,  functions,  organization,  and  principal  officials 
of  the  agencies  of  the  legislative,  judicial,  and  executive 
branches.  It  also  includes  information  on  quasi-official 
agencies  and  international  organizations  in  which  the 
United  States  participates. 

Particularly  helpful  for  those  interested  in  where  to  go 
and  who  to  see  about  a  subject  of  particular  concern  is 
each  agency's  "Sources  of  Information"  section,  which 
provides  addresses  and  telephone  numbers  for  use  in 
obtaining  specifics  on  consumer  activities,  contracts  and 
grants,  employment,  publications  and  films,  and  many 
other  areas  of  citizen  interest.  The  Manual  also  includes 
comprehensive  name  and  agency/subject  indexes. 

Of  significant  historical  interest  is  Appendix  C, 
which  lists  the  agencies  and  functions  of  the  Federal 
Government  abolished,  transferred,  or  changed  in 
name  subsequent  to  March  4,  1933. 

The  Manual  is  published  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration. 

$30.00  per  copy 
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To  fax  your  orders  (202)  511-2250 
copies  of  the  The  United  States  Government  Manual,  1994/95 


S/N  069-000-00058-4  at  $30.00  ($37.50  foreign)  each. 
The  total  cost  of  my  order  is  $ .  Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 
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Presidential 
Documents 


This  unique  service  provides  up-to-date 
infortnation  on  Presidential  policies 
and  anrwoncements.  It  contains  the 
full  text  of  the  President's  public 
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Congress,  news  conferences,  and  other 
Presidential  materials  released  t)y  the 
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released  during  the  preceding  weel^ 
Each  issue  includes  a  Table  of 
Contents,  lists  of  acts  approved  by 
the  President,  nominations  submitted 
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Indexes  are  published  quarterly. 

Published  by  the  Office  of  the  Federal 
Register,  National  Archives  and 
Records  Administration. 
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